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WHAT  IT  IS  AND  HOW  TO  USE  IT 


lOR: 


Any-person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  RegiiHT 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 
WHEN:  January  25  at  9:00  am  and  1:30  pm 

WHERE:  Office  of  the  Federal  Regist^i;£pnference 

Room.  800  North  Capitol  Street  NW, 
•  Washington,  DC  (3  blocks  north  of  linion 

Station  Metro) 
RF.SERVAT10NS:    202-523-4538 
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This  section  of  the  FEDERAL  REGtSTER 
contains  regufatory  documents  having  general 
applicabilily  and  legal  effect,  most  of  v*hich 
are  keyed  to  and  codifed  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t)y 
the  Superintendent  of  Documents.  Prices  of 
new  Ixxjks  are  listed  in  the  ftrst  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  and  Community 
Developn[>ent  Service 

7  CFR  Part  1944 
RfN:  e575-AB47 

Rural  Business  and  Cooperative 
Development  Service,  Rural  Utilities 
Service,  Consolidated  Farm  Service 
Agency;  Farm  Labor  Housing  Loan 
and  Grant  Policies,  Procedures,  and 
Authorizations 

AGENCIES:  Rural  Housing  and 
Community  Development  Service,  Rural 
Business  and  Cooperative  Development 
Service,  Rural  Utilities  Service,  and 
Consolidated  Farm  .Servire  Agency. 
USDA. 

ACTION;  Final  rule. 

SUMMARY:  The  Rural  Housing  and 
Community  Development  Service 
(RHCDS)  a  successor  Agency  to  the 
Farmers  Home  Administration  (FmHA) 
for  these  programs  hereby  amends  its 
Farm  Labor  Housing  (LH)  Loan  and 
Gr^t  regulations.  This  action  needed  to 
change  the  basic  rules  of  the  regulations 
concerning  packaging  costs.  These 
changes  are  intended  to  initiate  the  use 
of  loan  and  grant  funds  to  defray  the 
costs  of  packaging  and/or  developing 
applications  by  nonprofit  groups  or 
public  bodies. 

EFFECTIVE  DATE:  February  21,  1095. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Fox.  Loan  Specialist,  Multi-Family 
Housing  Processing  Division,  Rural 
Housing  and  Community  Development 
Service,  USDA,  Room  5337— South 
Agriculture  Building,  Washington,  DC 
20250,  telephone  (202) 720-1606. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  rule  has  been  determined  to  be 
not-significant  for  purposes  of  Executive 


Federal  Register 
VoL  60,  No.  13 

Friday.  January  20.  1995 


Order  12866  and  therefore  has  not  been 
reviewed  by  OMB. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
Chapter  35  and  have  been  assigned 
OMB  control  number  0575-0045  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
This  final  rule  does  not  revise  or  impose 
any  new  information  collection 
requirement  from  those  approved  by 
OMB. 

Civil  Justice  Reform 

This  document  has  been  reviewed  in 
accordance  with  Executive  Order  (E.O.) 
12778.  It  is  the  determination  of  this 
Agency  that  this  action  does  not  unduly 
burden  the  Federal  Court  System  in  that 
it  meets  all  applicable  standards 
provided  in  section  2  of  the  E.O. 

Background 

This  is  to  revise  regulations  to  add 
reimbiursement  for  application  costs  as 
an  eligible  loan  and  grant  purpose  for 
nopprofit  groups  or  public  bodies.  The 
intended  effect  is  to  enable  an  applicant 
to  be  reimbursed  with  loan/grant  funds 
for  their  costs  in  packaging  and/or 
developing  ah  apphcation  for  an  LH 
facility. 

Thi»  regulation  will  clarify  the  use 
and  amount  of  loan/grant  funds  for  the 
assistance  of  developing  and  packaging 
applications.  Prior  to  this  revision,  this 
use  of  funds  was  limited  to 
reimbursement  of  packaging  services 
provided  by  another  nonprofit 
organization  with  experience  in  housing 
or  community  development.  This 
revised  regulation  allows  for 
reimbursement  of  reasonable  costs 
incurred  by  the  applicant's  in-house 
personnel.  In  addition,  the  revised  rule 
also  provides  better  guidance  of  the 
limitations  of  such  costs,  either  by  in- 
house  personnel  or  by  another 
nonprofit. 

Payments  for  technical  assistance 
from  the  proceeds  of  loan/grant  fujids 
will  be  limited  and  must  be 
documented.  If  the  services  are 
performed  by  in-house  personnel,  there 
should  be  an  Agency  approved  plan  as 
part  of  this  proposal  and  documentation 
of  when  that  assistance  was  performed. 


Payments  can  be  made  when  the  labor 
housing  application  is  funded  and  loan 
and/or  grant  agreements  have  been 
executed. 

Discussion  of  Comments 

A  proposed  rule  was  published  in  the 
Federal  Register  (58  FR  48330)  on 
September  15. 1993.  and  invited 
comments  for  60  days  ending  November 
15, 1993.  Twelve  letters  were  received 
comma:  ting  on  the  various  aspects  on 
the  changes  in  the  proposed  rule.  All 
letters  were  received  within  the 
comment  period  and  were  very 
supportive  of  the  Agency's  policies  and 
direction. 

Two  respondents  suggested  that 
packaging  fees  should  be  changed  to 
"development  fee"  since  the  work 
involved  encompasses  much  more  than 
packaging  preapplication/applications. 
This  Agency  does  not  consider  these 
costs  as  either  packaging  or 
development  "fees."  The  Agency's 
intentions  is  to  reimburse  strictly  on  an 
as-needed  and  documented  cost  basis, 
not  on  an  automatic  "fee"  basis. 

One  respondent  suggested  that  fees 
should  be  paid  directly  to  the  non-profit 
sponsor,  as  opposed  to  a  requirement 
that  such  a  fee  is  available  only  to  a 
third  party  development  consultant.  The 
revised  regulation  does  include 
reimbursement  directly  to  non-profit 
sponsor  for  their  own  costs  or  a  third- 
party  development  consultant. 

Six  respondents  asked  to  clarify  the 
preamble  language  limiting  packaging 
fees  to  1  percent  for  packaging  and 
development  of  proposed  project  cost  or 
whatever  is  reasonable  in  a  typical  area 
or  use  a  scale  for  such  calculation. 
Based  upon  recommendations  from  the 
respondents,  some  of  whom  are  the 
Agency's  Technical  Assistance 
Contractors,  the  Agency  has  revised  the 
regulations  by  limiting  the  packaging 
costs  to  2  to  4  percent  of  the  total 
development  costs  or  whatever  is 
reasonable  in  the  typical  area,  not  to 
exceed  4  percent.  This  provides  a  more 
reasonable  and  flexible  range  of  cost- 
reimbursement  to  cover  staff  and 
associated  costs  in  developing  the  labor 
housing  proposal. 

Several  respondents  suggested  that 
the  rule  be  flexible  to  allow  a 
combination  of  an  outside  technical 
assistance  provider/packager  and  the 
nonprofit  applicant  to  both  receive 
reimbursement  of  packaging/staff  fees. 
The  Agency's  revision  permits 
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reimbursement  of  costs  for  the 
development  and  packaging  of  the 
docket  and  project  whether  it  is  by 
outside  technical  assistance  or  by  the 
applicant  itself. 

Two  respondents  suggested  wording 
change  to  permit  paying  for  technical 
assistance  from  a  for-profit  organization. 
This  is  not  possible  since,  in  accordance 
'iith  the  Housing  Act  of  1949,  this 
aKistance  is  limited  to  eligible 
nonprofit  private  and  public  agencies, 
not  for-profit  entities.  This  does  not 
impact  for-profit  firms  providing 
architectural,  engineering  and  other 
specific  services  as  they  do  now. 

One  respondent  asked  what  type  of 
plan  would  be  needed  to  implement  the 
reimbursement,  and  who  would  have 
the  authority  to  approve  such  a  plan? 
The  revised  regulation  now  includes  a 
revision  to  Exhibit  A-1,  advising  that 
projected  technical  assistance  and  in- 
house  costs  should  be  incurred  only 
after  negotiation  with  the  State/District 
Office  staff  as  soon  as  possible  in  the 
applicant's  process  of  developing  a 
preapplication.  Based  upon  what  is 
typical  in  the  area,  the  Agency  will 
respond  in  writing  approving  the 
packaging  plan  and  a  range  of  costs  in 
advance.  The  State  Director  or  the 
delegated  official  will  have  the  authority 
to  approve  the  packaging  plan.  The  cost 
breakdown  submitted  with  the 
preapplication  will  also  include  the 
negotiated  and  agreed  upon  costs  for 
such  plan. 

One  respondent  asked  whether 
current  applications  would  allow 
documented  retroactive  costs  be 
reimbursed.  The  revised  rule  will  be 
effective  30  days  after  publication  and 
the  agency  will  permit  reimbursement 
on  a  case-by-case  basis  for  projects 
authorized  and  not  yet  obligated  as  of 
the  effective  date. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  the  Agency  that 
the  proposed  action  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969.  Public  Law  91-190.  an 
Environmental  Impart  Statement  is  not 
required. 

Intergovernmental  Review 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  Number  10.405,  Farm  Labor 
Housing  Loans  and  Grants,  and  as 
provided  for  in  7  CFR,  part  1940  subpart 
j.  is  subject  to  the  provisions  of 


Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  9fficials. 

List  of  Subjects  in  7  CFR  Part  1944 

Farm  labor  housing.  Grant  programs — 
Housing  and  community  development, 
Loan  programs — Housing  and 
community  development.  Migrant  labor. 
Nonprofit  organizations,  Public  housing. 
Rent  subsidies,  and  Rural  housing. 

Therefore,  chapter  XVIII.  title*  7.  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1944— HOUSING 

1.  The  authority  citation  for  part  1944 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  1480;  5  U.S.C.  301;  7 
CFR  2.23;  7  CFR  2.70. 

Subpart  D— Farm  Labor  Housing  Loan 
and  Grant  Policies,  Procedures  and 
Authorizations 

2.  Section  1944.158  is  amended  by 
revising  paragraph  (i)  to  read  as  follows: 

§  1944.158    Loan  and  grant  purposes. 

***** 

(i)  Provide  loan/grant  funds  to  enable 
a  nonprofit  group  or  public  body  to  b<f 
reimbursed  for  technical  assistance 
received  from  a  nonprofit  organization, 
with  housing  and/or  community 
development  experience,  to  assist  the 
nonprofit  applicant  entity  in  the 
development  and  packaging  of  its  loan/ 
grant  docket  and  project. 

(1)  Loan  and  grant  funds  may  also  be 
used  to  reimburse  any  appropriate  and 
necessary  legal,  architectural, 
engineering,  technical,  and  professional 
fees. 

(2)  Costs  incurred  by  the  nonprofit 
applicant  entity  for  development  and 
packaging  (if  its  own  loan/grant  docket 
and  project  may  also  be  reimbursed. 
Any  costs  incurred  by  the  entity  for  its 
own  formation  and  incorporation  are 
not  reimbursable. 

(3)  The  amount  to  be  reimbursed  for 
developing  and  packaging  the  loan/ 
grant  docket  and  project  are  limited  by 
the  total^evelopnient  cost  (excluding 
initial  operating  and  capital  expenses). 
Reimbursed  costs  may  range  from  2  lo 

4  percent  of  total  development  costs  and 
should  reOect  costs  that  are  reasonable 
and  typical  for  the  area.  In  no  case  will 
the  Agency  reimburse  in  excess  of  4 
percent. 

(4)  The  packaging  costs  are  not 
required  to  be  considered  a  part  of  tin- 
security  value  of  the  project. 

(5)  Related  project  costs  as  listed  in 
§  1944. 169  of  this  subpart  are  not 
included  as  a  part  of  thecosts  for 


development  and  packaging  of  the  loan' 
grant  docket  and  project. 

«        *        *        *        • 

3.  Exhibit  A  to  subpart  D  is  amended 
by  adding  a  new  paragraph  immediately 
following  the  first  undesignated 
paragraph  to  read  as  follows: 

Exhibit  A — Labor  Housing  Loan  and 
Grant  Application  Handbook 

Introduction 

•         *         «         *         « 

Pay.Tients  for  technical  assistance  inLum;d 
liy  a  nonprofit  group  or  public  body 
applicant  entity  for  developing  and 
packaging  an  application  will  be  reinit)ursi'd 
with  loan  and  grant  funds.  If  the  ser\ices  are 
performed,  the  proceeds  will  be  limited  and 
must  be  documented.  The  reimbursable  costs 
should  be  negotiated  and  approved  by  the 
Agency  in  advance  of  the  applicant  entity's 
process  of  packaging  and  developing  a 
preapplication.  Based  upon  what  is  typical  in 
the  area,  the  Agency  will  respond  in  writing 
approving  the  packaging  plan  ami  ri  range  of 
costs  in  advance 
***** 

4.  Exhibit  A-1  to  subpart  Dis 
amended  in  the  first  sentence  of 
paragraph  II  D.  by  revising  the  reference 

"Su^art  A  of  Part  1804  of  this  chapter 
(FmHA  Instruction  1924-A)"  to  read 

"subpart  A  of  part  1924  of  this  chapter' 
and  by  revising  paragraph  11.  E.  to  read 
as  follows: 

Exhibit  A-1— Information  to  be 
Submitted  by  Organizations  and 
Associations  of  Farmers  for  Labor 
Housing  Loan  or  Grant 


II.  •   •   • 

L.  .A  dirt.iileti  cost  breakdown  of  the  prniec  1 
for  items  such  as  land  purchase,  right-of- 
ways,  building  construction,  equipinf-nt. 
utilitv  connections,  on-site  improvements 
architectural  and/or  engineering  ser\  ices, 
and  legal  services.  Also,  if  appiitabic,  the 
cost  breakdown  should  include  the  (  osts 
incurred  for  the  development  and  packaging 
of  it*;  own  application.  These  costs  m.iy  range 
from  2  to  4  percent  of  total  development  ( nst 
(excluding  initial  ofierating  and  capital  , 

e^penses)  and  should  reflect  costs  that  are  / 

reasonable  and  typical  for  the  area.  Costs  in 
e.Kcess  of  4  percent  will  not  b<-  rciinbursfni. 
The  cost  breakdown  should  itemi^.e  labor  and 
riiaterial  unit  costs.  If  an  LH  grant  js 
proposed,  construction  will  be  subject  to  the 
provisions  of  the  Davis-BacoR  Act.  l.H  grant 
Applicants  should,  therefore,  obtain  a.t.opy  of 
$ubpart  D  of  Part  1901  of  this  chapter  whi(  h 
ifxplains  the  Davis-Bjicorv  requirements. _ 
\         «         *.  ••    »         • 

i  IJated:  December  ^9.  1^194 
jjtlichael  V.  Dunn. 

Acting  I'nder Sfcrt^tary  for Htiml Etunoiiiii 
\incfCnnirmmity  Dfvclopment 
jFR  Do<:.  95-1420  Filed  l-19-'.»5,  HAr,  .ur.l 
$ILLINQ  CODE  341(M)7-U 


NUCLEAR  REGULATORY 
COMMUSSION 

10 CFR  Chapter! 

NRC  Poltey  Statementsr  WIthdrawaf 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Policy  statements;  Withdrawal. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  withdrawing  a 
number  of  its  Policy  Statements  which 
have  been  superseded  by  subsequent 
NRC  rulemaking  actions.  The  action 
taken  by  the  NRC  does  not  change 
reporting  requirements  on  licensees  or 
reduce  the  protection  of  the  public 
health  and  safety  in  any  way. 
EFFECTIVE  DATE:  This  action  is  effective 
January  20. 1995. 

FOR  FURTHER  INFORMATIOll  CONTACT:  A.J. 
DiPalo,  Office  of  the  Nuclear  Regulatorv- 
Research,  U.S.  Nuclear  Regulatory 
Commission.  Washingtod,  DC  20555, 
telephone  (301)  415-6191. 

SUPPLEMENTARY  INFORMATION: 
Background 

Based  on  a  comprehensive  review  of 
its  regulations  and  regulatwy  guidance, 
the  NRC  has  decided  to  withdraw  a 
number  of  its  Policy  Statements  that 
have  been  superseded  by  subsequent 
NRC  rulemaking  actions.  This  action 
does  not  change  repwting  requirements 
on  licensees  or  reduce  the  protection  of 
thepublic  health  and  safety  in  any  way. 

Tne  following  Policy  Statements  have 
been  superseded  and  are  being 
withdrawn: 

1 .  Nuclear  Power  Plant  Access 
Authorization  Program 

The  NRC  published  a  proposed- Pob'cy" 
Statement,  "Nuclear  Power  Plant  Access 
Authorization  Program,"  orvM^rch  9, 
19W  (53  FR  7534).  This  Policy 
Statement  was  never  published  as  a 
final  Policy  Statement,  however  it 
advocated  that  each  licensee  who 
operates  a  nuclear  power  plant  establish 
an  access  authorization  program  which 
would  ensuire  that  individuals  who 
require  unescorted  access  to  protected 
areas  or  vital  areas  of  their  facilities  are 
trustworthy,  refiable.  emotionally  stable, 
and  would  not  subvert  radiological 
security.  Based  on  an  evaluation  of  the 
pubUc  comments  on  the  proposed 
Policy  Statement,  the  NRC  determined 
that,  although  many  licensees  had 
access  authorization  programs  that 
conformed  to  the  "Industry  Guidelines,'; 
not  all  hcensees  had  such  programs  in 
place,  and  of  those  that  did.  not  all  fully 
incorporated  the  "Industry  Guidelines" 
into  their  Physical  Security  Plan.        ' 


Subsequently,  the  NRC  published  a 

final  rule,  "Access  Authorization 
Program  for  Nuclear  Power  Plants,"  (10 
CFR  73.56)  on  April  25, 1991  (56  FR 
18997),  that  would  have  superseded  the 
above  Policy  Statement  had  it  been 
published  as  a  final  Policy  Statement. 
This  final  rule  fulfilled  the  objectives  of 
the  proposed  Policy  Statement  by 
requiring  that  all  Hcensees  authorized  to 
operate  a  nuclear  power  plant  have  a 
required  Access  Authorization  Program 
incorporated  into  their  Physical 
Security  Plan. 

2.  Training  and  Qualification  of  Nuclear 
Power  Plant  Personnel 

In  Section  306  of  the  Nuclear  Waste 
Pohcy  Act  of  1982  (NWPA).  Pubfic  Law 
97-425,  the  NRC  was  directed  to 
promulgate  regulations,  or  other 
appropriate  Commission  regulator,' 
guidance  for  the  training  and 
qualifications  of  civilian  nuclear  power 
plant  operators,  supervisors, 
technicians,  and  other  operating 
personnel.  The  NRC  published  a  Policy 
Statement,  "Training  and  Qualification 
of  Nuclear  Power  Plant  Personnel," 
March  20,  1985  (50  FR  lfl47),  to  fulfill 
its  responsibility  under  the  Act.  The 
Policy  Statement  was  amended  on 
November  18.  1988  (53  FR  46603).  On 
April  17,  1990,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  concluded  that  the 
Commission's  Policy  Statement  did  not 
meet  the  intent  of  the  Congressional 
directive  to  promulgate  regulations  or 
other  appropriate  regulatory  guidance. 
The  Commission  requested  a  rehearing  ■ 
of  the  decision  by  the  fujl  Court,  which 
was  denied  on  June  19,  1990.  In 
response  to  the  Court's  decision,  the 
NRC  published'a  final  rule.  "Training 
and  Qualifjcation  of  Nuclear  Power 
Plant  Personnel."  (10  CFR  50.120)  on 
April  26,  1993  (58  FR  21904).  The  final 
rule  fulfilled  the  objectives  of  the  Policv 
Statement  by  establishing  requirements 
and  essential  elements  of  the  process  to   , 
determine  training  and  qualification 
requirements  for  all  appropriate  nuclear 
power  reactor  personnel. 

3.  Fitness-For-Duty  of  Nuclear  Power 
Plant  Personnel 

The  NRC  published  a  Policy 
Statement,  "Fitness-For-Duty  of  Nuclear 
Power  Plant  Pe.-sonnel,"  on  August  4. 
1986  (51  FR  27921).  The  purpose  of  this 
PoUcy  Statement  was  to  encourage  the 
industry  to  develop  and  implement  its 
own  initiatives,  or  to  adopt  those 
initiatives  of  the  Edison  Electric 
Institute,  to  assure  that  all  nuclear 
power  plant  jjersonnel  with  access  to 
vital  areas  at  operating  plants  are  fit  for 
duty.  The  Commission  defeixed 


rulemaking  in  this  area  for  a  period  of 
18  months  to  evaluate  licence 
implementation  of  these  initiatives. 

However,  based  oh  a  dramatic 
increase  in  the  number  of  drug  use  and 
abuse  events  since  1985,  the  NRC 
published  a  final  rule,  "Fitness-for- 
Duty-Program,"  (10  CFR  Part  26)  on 
June  7,  1989  (54  FR  24468).  This  rple 
fulfilled  the  objectives  of  the  Policy 
Statement  by  requiring  that  licensees 
authorized  (o  construct  and  operate 
nuclear  power  plants  implement  a 
Filness-for-Duty  Program  intended  to 
create  an  environment  which  is  free  of 
drugs  and  the  effects  of  these 
substances. 

4.  Maintenance  of  Nuclear  Power  Plants 

On  December  8. 1989  (54  FR  5061 1'), 
the  NRC  published  a  Policy  Statement. 
"Maintenance  of  Nuclear  Power  Plants. " 
with  the  purpose  of  encouraging 
licensees  to  enhance  safety  by 
improving  plant  maintenance.  The  NRC 
monitored  the  industrj-  for  18  months 
and  found  that  common  maintenance 
related  weaknesses  continued  to  persist 
in  some  plants.  Thus,  the  NRC 
published  a  final  rule,  "Monitoring  the 
Effectiveness  of  Maintenance  at  Nuclear 
Power  Plants,  "  (10  CFR  50.65)  on  Julv 
10,  1991  (56  FR  31306).  This  final  rule 
which  supersedes  the  above  Policy 
Statement,  will  become  efTective  July 
10,  1996.  Implementation  of  the  rule 
was  pKJStponed  until  that  time  to 
provide  licensees  of  the  nuclear  power 
plants  the  opportunity  to  plan  and 
morutor  their  maintenance  activities  in 
accordance  with  the  requirements  of  the 
1996  rule.  Currently  all  nuclear  power 
plants  have  active  maintenance 
program's  in  j)lace.  Thus  NRC  does  not 
anticipate  that  this  course  of  action  will 
have  any  adverse  impact  on  public 
health  and  safety.  The-final  rule  fulfilled 
Lhe  objectives  of  the  Policy  Statement  bv. 
establishing  requirements  for 
monitoring  and  evaluation  of  plant 
maintenance  activities. 


JMI 


) 


5.  Information  Flow     . 

On  July  20.  1982  (47  FR  31482).  the 
NRC  pubhshed  a  PoUcy  Statement. 
"Information  Flow."  with  the  intent  to 
remind  licensees  of  their  responsibility 
to  provide  the  Commission  with  timeh . 
accurate,  and  sufficiently  complete 
information  during  an  incident  or 
significant  event. 

Subsequent  to  issuance  for 
publication  of  the  1982  Policy 
Statement,  the  Commission  pubhshed 
two  regulations  for  reporting  of  events 
involving  commercial  nuclear  power 
plants:  "Immediate  Notification 
Requirements  for  Operating  Nuclear 
Power  Reactors,  "  10  CFR  50.72.  Aiigu>t 
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29,  1983.  (48  FR  39046);  and  "Licensee 
Event  Report  System,"  (lO-CFR  50.73). 
July  ^6,  1983,  (48  FR  33858).  The  former 
specifically  addresses  reporting 
requirements  during.the  course  of  an 
event.  The  Commissioa  also  published 
a  regulation  (10  CFR  SO.^Pecember  31, 
1987  (523  FR  49372)),  requiring  that 
information  provided  to.the 
Commission  be  cpffl^lete  and  accurate 
in  all  material  reKpects,  and  that 
licensees  notify ^he  Commission  o' 
information  having  significant 
implication  for  public  health  and  safety 
or  common  defeiTSeand  securi^.  In  , 
addition!  the  Commission  pubUshed 
similar  regulations  regarding  reporting 
of  nuclear  material  eients  (e.g.,  \0  CFR 
30,50  and  10  CFR  30.9^d  10  CFR 
.72.74  and  10  CFR  72.1lVft«fely, 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parti 

[Notice  199S-4] 

Privacy  Act;  Implementation 

AGENCY:  Federal  Election  Commission. 
action:  Final  rule. 


.^ 


SUMMARY:  The  Federal  Election 
,//— .Copimission  ("Commission"  or  "FEC") 
is-«stabli§hing  a  new  system  of  records 
under  {he  Privacy  Act  of  1974, 
"Inspector  General  Investigative  Files 
(■FEC  12)".  consisting  of  the 
"investigaitory  files  of  the  Commission's 
"  Office  of  the  Inspector  General  ("0!G"). 
The  Commission  is  exempting  this  new 
■a^\   system  of  records  from  certain 
/     ^^p^gvisions  of  the  Privacy  Act  of  1974 


accurate  and  complete  information       * 
continues  to  be  of  great  importance  to 
the  Commission.  Rules  have  been 
promulgated  which  fulfill  the  objectives 
of.  the  Policy  Statement  in  ensuring 
timeliness,  accuracy,  and  completeness 
of  the  repof?fed  infom^ation. 

6.  Planning  B€siS<(^  Emergency 
Responses  to  NucIeOi^PoweFJieb 
Accidents 

On  October  23, 1979  (44  FR  61 123), 
the  NRC  published  a  Policy  Statement, 
"Planning  Basis  for  Emergency 
Responses  to  Nuclear  Power  Plant 
Accidents."  to  endorse  the  guidance 
developed  by  a  joint  task  force  of  the 
NRC  and  Environmental  Protection 
Agency  (EPA)  on  radiological 
emergency  response  plans  to  be 
developed  by  off-sjte  agencies. 

After  reviewing  public  comments  on  . 
the  policy  statement,  information 
obtained  from  workshops  held  on  the 
subject  and  reports  from  a  Presidential 
Commission,  the  NRC  published  a  final 
rule,  "Emergency  Plarming,"  (10  CFR 
Parts  50  and  70)  on  August  19,  1980  (45 
FR  55402).  The  final  rule  fulfilled  the 
objectives  of  the  Policy  Statement  by 
upgrading  the  NRC's  emergency 
planning  regulations  to  assure  that 
adequate  protective  measures  can  and 
will  be  taken  in  the  event  of  a 
radiological  emergency. 

Dated  at  Rockville,  Mar>'iand,  this  6th  day 
of  January  1995. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor. 
Executive  Director  for  Operations. 
|FR  Doc.  95-1475  Filed  1-19-95.  8:45  ami 
BltUf4G  CODE  75WM)1-P 


("Act"). ' 

^EFFECTIVE  DATE:  February  21.  1995. 

'-^OR  FURTHER  INFORMATION  CONTACT: 
Ms.  Siisan  E.  Propper.  AWistant  General 

,  Counsel,  999  E  Street  NW.,  Washington. 
DC  20463.  (202)  219-3690  or  (800)  424- 
953J9'.'^  ' 

SUPPLEMENTARY  INFORMATION:  Elsewhere 
in  today's  Federal  Register,  the 
Commission  is  publishing  a  Notice  of 
Effective  Date  of  the  Notice  of  New  and/ 
or  Revised  Systems  of  Records  under 
the  Privacy  Act,  5  U.S.C.  552a,  as 
amended  (published  at  59  FR  53977, 
October  27.  1994).  That  Notice 
established  a  new  system  of  records, 
FEC  12.  "Office  of  Inspector  General 
Investigative  Fil^s/,' 

On  October  27. 1^94.  the  Commission 
published  a  Notice  of  Proposed 
Rulemaking  seeking  comments  on  a 
proposal  to  exempt  this  new  system  of 
records  from  certain  provisions  of  the 
Act.  59  FR  53946.  No  comments  were 
received' fn  response  to  this  Notice. 

Statement  of  Basis  and  Purpose 

Section  1.14.  Specific  exemptions. 
The  Privacy  Act  and  the  implementing 
regulations  require,  among  other  things, 
that  the  Commission  provide  notice 
when -collecting  information,  account 
for  certain  disclosures,  permit 
individuals  access  to  their  records,  and 
allow  them  to  request  that  the  records 
be  amended.  These  provisions  could 
interfere  with  the  conduct  of  OIG 
investigations  if  applied  to  the  OIG's 
maintenance  of  the  new  system  of 
records. 

Accordingly,  the  Commission  is 
exempting  FEC  12  from  these 
requirements  under  sections  (j)(2)  and 
~  (k)(2)  of  the  Act.  Section  (j)(2).  5  U.S.C. 
552a(j)(2).  exempts  a  system  of  records 
maintained  by  "agency  or  component 
thereof  which  performs  as  its  principal 


function  any  activity  pertaining  to 
enforcement  of  criminal  laws  •  *   *  " 
Section  (k)(2).  5  U.S.C.  552a(k)(2), 
fj.xempts  a  system  of  records  consisting 
of  "investigatory  materials  compiled  for 

aw  enforcement  purposes,"  where  such 
materials  are  not  within  the  scope  of  the 

j){2)  exemption  pertaining  to  criminal 

aw  enforcement. 

FEC  12  consists  of  information 
overed  by  the  (j)(2)  and  (k)(2) 
xemptions.  The  OIG  investigatory  files 
ire  maintained  pursuant  to  official 
nvestigational  and  law  enforcement 
unctions  of  the  Commission's  Office  of 
nspector  General  under  authority  of  the 
1988  amendments  to  the  Inspector 
General  Act  of  1978.  See  Pub.  L.  100- 
504,  amending  Pub.  L.  95-452,  5  U.S.C. 
app.  The  OIG  is  an  office  within  the 
Commission  that  performs  as  one  of  its 
principal  functions  activities  relating  to 
the  enforcement  of  criminal  laws.  In 
addition,  the  OIG  is  responsible  for 
investigating  a  wide  range  of  non- 
criminal law  enforcement  matters, 
including  civil,  administrative,  or 
regulatory  violations  and  similar 
wrongdoing.  Access  by  subject 
individuals  and  others  to  this  system  of 
records  could  substantially  compromise 
the  effectiveness  of  OIG  investigations, 
and  thus  impede  the  apprehension  and 
successful  prosecution  or  discipline  of 
I  persons  engaged  in  fraud  or  other  illegal 
activity. 

For  these  reasons,  the  Commission  is 
exempting  FEC  12  under  exemptions 
(j){2)  and  (k)(2)  of  the  Privacy  Act  by 
adding  a  new  paragraph  (b)  to  11  CFR 
1.14,  the  section  in  which  the  , 

Commission  specifies  its  systems  of 
records  that  are  exempt  under  the  Act. 
Where  applicable,  sectioy  (j)(2)  may  be 
invoked  to  exempt  a  system  of  records 
from  any  Privacy  Act  provision  except: 
5  U.S.C. '552a(b)  (conditions  of 
disclosure);  (c)  (1)  and  (2)  (accounting  of 
disclosures  and  retention  of  accounting, 
respectively);  (e)(4)  (A)  through  (F) 
(system  notice  requirements);  (e)  (6),  (7), 
(8),  (10)  and  (11)  (certain  agency 
requirements  relating  to  system 
maintenance);  and  (f)  (criminal 
penalties).  Section  (k)(2)  may  be 
invoked  to  exempt  a  system  of  records 
from:  5  U.S.C.  552a(c)(3)  (making 
accounting  of  disclosures  available  to 
the  subject  individual);  (d)  (access  to 
records);  (e)(1)  (maintaining  only 
relevant  and  necessary  information); 
(e)(4)  (G),  (H),  and  (I)  (notice  of  certain 
procedures),  and  (f)  (promulgation  of 
certain  Privacy  Act  rules).  New 
paragraph  (b)  notes  these  specific 
exceptions  and  exemptions. 


Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  (Regulatory  Flexibility 

r 

The  Commission  certifies  that  this 
rulfi  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  basis  for  this  certification 
ip  that  the  Privacy  Act  applies  only  to 
"individuals,"  and  individuals  are  not 
"small  entities"  within  the  meaning  of 
the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  11  CFR  Part  1 

Privacy. 

'  For  the  reasons  set  out  in  the 
preamble,  chapter  I  of  title  11  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  follows: 

PART  1— PRIVACY  ACT 

B.  The  authority  citation  for  part  1 
ontinues  to  read  as  follows: 

iuthorily:  5  U.S.C.  552a. 
.  Section  1.14  is  amended  by 
redesignating  paragraph  (b)  as  paragraph 
(c),  and  by  adding  new  paragraph'(b)  to 
read  as  follows: 

§1.14    Specific  exemptions. 

'(b)  (1)  Pursuant  to  5  U.S.C.  552a(j)(2). 
records  contained  in  FEC  12,  Office  of 
Inspector  General  Investigative  Files,  are 
exempt  from  the  provisions  of  5  U.S.C. 
532a,  except  subsections  (b).  (c)(1)  and 
(23.  (e)(4)(A)  through  (F),  (e)(6),  (7).  (9). 
(Id),  and  (11)  and  (0.  and  the 
cdrresponding  provisions  of  11  CFR  part 
1,  to  the  extent  this  system  of  records 
relates  in  any  way  to  the  enforcement  of 
criminal  laws. 

(2)  Pursuant  to  5  U.S.C.  552a(k){2). 
FEC  12,  Office  of  Inspector  General 
Investigative  Files,  is  exempt  from  552a 
(c)(3).  (d),  (e)(1).  (e)(4)(G),  (H),  and  (I)' 
and  (f).  and  the  corresponding 
provisions  of  11  CFR  part  1,  to  the 
extent  the  system  of  records  consists  of 
investigatory  material  compiled  for  law 
enforp^ent  purposes,  except  for 
matefiai  that  falls  within  the  exemption 
included  in  paragraph  {b)(l)  of  this 
section. 

*         »         *         •         » 

>  f 

Dated:  lanuary  17. 1995. 
Danny  Lee  McDonald. 
Chairman. 

(FR  Doc.  95-1476  Filed  1-19-95;  8:45  am]  " 
BILLING  CODE  671S-01-M 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  108  \   y 

Loans  to  State  and  Local  Develii^prh«Qt 
Companies;  Seller  Financing  by       ^^ 
Regulated  Lenders 

AGENCY:  Small  Business  Administration 
(SBA). 

ACTION:  Final  rule. 
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SUMMARY:  This  rule  provides  an 
exception  to  the  requirement  that  third 
party  financing  for  a  certified 
development  company  project  derived 
from  the  seller  of  the  properly  being 
financed  must  be  subordinate  to  the 
financing  provided  by  the  development 
company.  It  provides  that  if  a  regulated 
financial  institution  is  providing  the 
third  party  financing  and  is  akg^^p 
seller  of  the  real  estate  being  fil^anced 
the  requirement  for  such  subordination 
may  be  waived  at  SBA's  option.  A 
condition  for  such  waiver  is  that  the  real 
estate  being  sold  was  previously 
acquired  by  the  institution  as  "other  real 
estate  owned"  (OREO)  as  defined  by  the 
Financial  institutions  Reform  Recovery 
and  Enforcement  Act  (FIRREA)  and  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  (FDICIA).  Also,  as  a 
condition  of  such  waiver,  an 
independenfappraisal  of  the  value  of 
the  property  prepared  by  or  under  the 
control  of  the  SBA  or  the  participating 
Certified  Development  Company  (CDC) 
is  required,  in  order  to  insure  that  no 
conflict  of  interest  will  arise.  This  rule 
will  grant  small  businesses  receiving 
assistance  under  the  SBA's  certified 
development  company  program  an 
opportunity  to  purchase  OREO  which  is 
being  made  available  to  purchasers  with 
sufficient  financial  strength  to  meet  the 
lenders'  credit  requirements  under 
FIRREA  and  FDICIA. 
EFFECTIVE  DATE:  January  20.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Le.^nn  M.  Oliver.  Acting  Director. 
Office  of  Rural  Affairs  &  Economic 
Development,  Small  Busino.ss 
Administration.  (202)  205-6485. 
SUPPLEMENTARY  INFORMATION:  On  March 
18.  1994.  SBA  published  in  the  Federal    • 
Register  a  proposed  regulation  ^ 

amending  13  CFR  108.503-8(b)(2).  That 
regulation  requires  that  all  seller 
financing  be  subordinated  to  SBA~~^i 
backed  financing  made  under  the  SB,\s 
development  company  loarrprogram  (59 
FR  12864).  SBA  proposed  to  waive  this 
restriction  if  the  property  being  financed 
was  classified  as  "other  real  estate 
owned  "  (OREO)  which  was  owned  by  a 
financial  institution  which  was 
financing  the  development  company 
projj^ct  in  conjunction  with  SBA  hacked 


n 


financing.  SBA  received  five  comments 
which  favored  the  proposed  ruin,  one 
which  ppposed  the  change  and  one 
which  addressed  the  issue  of  SBA 
adopting  a  general  policy  regarding  hmI 
estate  appraisals.  Comments  in  support 
of  the  rule  were  from  the  trade 
associations  representing  the  CDCs  and 
independent  bankers.  They  noted  thul 
exisliog. lender  regulations  pnH;lude  a 
j^deT  owning  OREO  from 
/'subordinating  its  financing  if  it  is  th«; 
seller  of  that  property.  The  one 
comment  against  the  rule  expressnl 
concern  about  lenders  having  the 
opportunity  for  self-dealing  under  Ih.' 
proposal. 

SBA  is  adopting  the  proposal  as 
published  with  one  change.  In  response 
to  the  one  concern  expressed  in  the 
comments,  SBA  is  requiring  in  this  fin.-.j 
rule  that  an  independent  appraisal  of 
the  property  be  prepared  unjtler  the 
guidance  of  the  CDC  or  SB.\  as  a 
condition  to  granting  a  waiver  under  thi; 
final  rule. 

By  this  final  rule.  1.3  CFR  108  50.3- 
8(b)(2)  is  amended  to  provide  an 
exception  to  the  current  restriction 
which  provides  that  where  anv  part  of 
the  permanent  financing  for  a 
development  company  projec  t  is 
supplied  by  the  seller  of  the  prop«'n\  on 
which  the  project  is  located,  such 
financing  must  be  subordinate  to  the 
development  company  financing. This 
rule  permits  a  waiver  of  the  general  rule 
if  the  institution  is  the  seller  of  proper! \ 
classified  as  'other  real  estate  owned" 
and  an  independent  appraisal  of  the 
value  of  the  property  prepared  by  or 
under  the  control  of  the  SB.A  or  a  CDC 
demonstratejs  that  the  value  of  the 
property  which  %vill  serve  as  coriater.il 
for  the  503/504  loan  is  sufficient  to 
support  the  loan. 

Regulated  financial  institutions  h;ne 
increased  their  portfolios  of  'OREO"  as 
a  result  of  regulations  issued  pursuant 
to  the  Financial  Institutions  Reform 
Recovery  and  Enforcement  .Act 
(FIRREA)  and  the  Federal  Deposit 
Insurance  Corporation  Improvement  .\i\ 
(FDICI.A).  The  regulations  governing 
lending  institutions  require  that  thev 
have  the  OREO  property  recorded  on 
their  books  at  a  fair  market  value  liased 
on  an  appraisal  prepared  in 
conformance  with  state  or  Feder.il 
appraisal  standards.  These  regulations 
encourage  lenders  and  appraisers  to 
value  such  property  at  a  value  which 
should  lead  to  relatively  quick  sales 
This  has  resulted  in  the  availabilitv  of 
very  favorable  real  estate  sales  l)\  tho^e 
lenders  with  the  ability  to  meet 
regulated  loan-to-value  ratios  and  otiier 
curnmtly  stringent  credit  rt-quirenients 
of  the  lenders.  However.  Inan-to-valiie 
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ratios  can  not  be  met  by  lenders  in 
possession  of  OREO  property  which  is 
financed  under  the  development 
company  program  if  the  lender/ seller  is 
required  to  take  a  second  lien.  This  rule 
grants  small  businesses  utilizing  the 
development  company  program  equal 
access  to  opportunities  to  acquire  OREO 
real  estate  at  favorable  rates  and  terms 
from  such  lending  institutions. 

The  existing  rule  was  adopted  to 
insure  that  the  combination  of  a  seller's 
price  and  terms  of  financing  reflected  a 
fair  market  transaction.  Changes  in 
lender  regulations  resulting  from  the 
FIRREA  and  the  FDICIA  and  the 
independent  fair  market  appraisals  will 
protect  small  business  borrowers  and 
the  government  qgainst  the  risk  of  over- 
valuation of  the  OREO  property. 
Additionally,  SBA  field  offices  will  be 
provided  guidance  to  insure  that  on  a 
case  by  cas^basis  no  conflict  of  interest 
arises  from  the  application  of  this  rule. 

Compliance  With  Executive  Orders 
J  261 2.  12778.  and  12866.  the 
Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act 

For  purposes  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq..  SBA 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

SBA  certifies  that  this  final  rule  will 
not  constitute  a  significant  regulatory 
action  for  purposes  of  Executive  Order 
12866,  since  the  change  will  not  result 
in  an  annual  economic  effect  of  $100 
million  or  more. 

SBA  certifies  that  this  final  rule  will 
not  have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

SBA  certifies  that  this  final  rule  will 
not  impose  new  reporting  or 
recordkeeping  requirements  which 
would  be  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35. 

SBA  certifies  that  this  final  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  Executive  Order  12778. 

Catalog  of  Federal  Domestic  Assistance 
59.036  certified  development  company  loans 
(503  loans);  59.041  certified  development 
company  loans  (504  loans). 

List  of  Subjects  in  13  CFR  Part  108 

Loan  programs — business.  Small 
businesses. 

Accordingly,  pursuant  to  the 
authority  contained  in  section  5(b)(6)  of 
the  Small  Business  Act  (15  U.S.C. 
634(b)(6)),  SBA  is  amending  Part  108  of 
titje  13  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  108— [AMENDED] 

1.  The  authority  citation  for  Part  108 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  687(c),  695.  696.  697a. 
697b,  697c. 

2.  Section  108.«03-8(b)(2)  is  revised 
to  read  as  follows: 

§  108.503-8    Third-party  financing. 

•  *         •         •        • 

(b)  Terms  of  third-party  financing. 

•  *   * 

(2)  Where  the  seller  of  property  for  the 
project  supplies  any  part  of  the 
permanent  financing  of  such  project, 
such  financing  shall  be  subordinate  tjo 
the  503  loan,  provided  that  if  the 
property  is  classified  as  "other  real 
estate  owned"  by  a  national  bank  or 
other  Federally  regulated  lender,  and  an 
independent  appraisal  prepared  by  or 
under  control  of  the  SBA  or  the 
participating  503  company 
'  demonstrates  that  the  property  is  of 
sufficient  value  to  support  the  503  loan, 
SBA  may  waive  the  requirement  for  a 
subordinate  position. 

•  *        *        *        • 
Dated:  December  23, 1994. 

Philip  Lader, 

Administrator. 

IFR  Doc.  95-1502  Filed  1-19-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-100-AD;  Amendnwnt 
39-0121;  AD  95-02-02] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9  and  DC-9-60 
Series  Airplanes,  Model  MD-88 
Airplanes,  and  Model  C-9  (Military) 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
DC-9  and  DC-9-80  series  airplanes. 
Model  MD-88  airplanes,  and  Model  C- 
9  (military)  airplanes,  that  requires 
inspection  of  the  tailcone  release 
locking  cable  fitting  assembly,  and 
replacement  or  modification  of  the 
assembly,  if  necessary.  This  amendment 
is  prompted  by  reports  of  the  inability 
of  the  tailcone  to  deploy  because  the 
swaged  ball  on  the  cable  had  jammed 
after  passing  into  the  release  handle 


hole.  The  actions  specified  by  this  AD 
are  intended  to  prevent  the  inability  of 
the  tailcone  to  deploy,  which  could 
impede  the  egress  of  passengers  from 
the  airplane  during  an  emergency 
evacuation. 

DATES:  Effective  February  21,  1995. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
21,  1995. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771,  Long  Beach,  California 
90801-1771.  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support.  Dept.  L51,  M.C.  2-98.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SVV., 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
Transport  Airplane  Directorate,  3960 
Paramount  Boulevard.  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Eierman,  Aerospace  Engineer, 
Systems  &  Equipment  Branch,  ANM- 
130L,  Los  Angeles  Aircraft  Certification 
Office,  FAA.  Transport  Airplane 
Directorate,  3960  Paramount  Boulevard, 
Lakewood.  California  90712-4137; 
telephone  (310)  627-5336;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  McDonnell  Douglas 
Model  DC-9  and  DC-9-80  series 
airplanes.  Model  MD-88  airplanes,  and 
Model  C-9  (military)  airplanes,  was 
published  in  the  Federal  Register  on 
October  18.  1994  (59  FR  52485).  That 
action  proposed  to  require  inspections 
of  the  tailcone  release  locking  cable 
fitting  assembly,  replacing  or  modifying 
fittings  that  do  not  operate  properly,  and 
the  eventual  replacement  or 
modification  of  the  fitting  on  all 
airplanes. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Several  commenters  supports  the 
proposal. 

One  commenter  regards  the  proposed 
inspection  for  proper  operation  of  the 
fitting  assembly  as  unnecessary  and 
requests  that  the  proposed  rule  be 
revised  to  delete  this  requirement.  This 


=^ 


commenter  points  out  that  similar 
inspections  already  are  required  by  AD 
91-26-09  (amendment  39-8122.  (57  FR 
789,  January  9,  1992))  and  AD  92-01- 
03  (amendment  39-8126.  (57  FR  1076. 
January  10,  1992)).  The  commenter    N 
considers  that  these  previously  required 
actions  already  assure  an  adequate  level 
of  safety.  The  FAA  does  not  concur.  The 
previously  issued  AD's  cited  by  the 
commenter  require  inspections  for 
cracks  of  the  interior  and  exterior 
tailcone  release  handles;  rejjlacement  or 
modification  of  the  cable  and  handle 
assemblies  to  terminate  the  inspections; 
and  repetitive  functional  tests  of  the 
tailcone  release  system  at  certain 
intervals.  The  functional  testing 
required  by  those  AD's  is  similar,  but 
not  identical,  to  the  inspection  required 
by  this  AD.  Further,  the  FAA  considers 
that  one  or  more  successful  functional 
operations  of  the  assembly  does  not 
assure  that  the  fitting  is  acceptable  and 
will  not  jam  at  the  next  activation.  For 
this  reason,  the  FAA  considers  that  the 
one-time  inspection  required  by  tliis  AD 
is  warranted  prior  to  the  eventual     *■ 
replacement  or  modification  action.' 

This  same  commenter  requests  that 
the  proposed  compliance  time  of  36 
months  for  replacement  or  modification 
of  the  fitting  assembly  be  extended  if 
ample  parts  are  not  available  to 
acoomplish  these  required  actions. 
Based  on  the  data  available  to  date,  the 
FAA  does  not  consider  such  an       ^ 
extension  to  be  necessary.  The  FAAY.as 
received  no  indication  from  the        [ 
manufacturer  that  parts  availability  will 
be  a  problem.  An' ample  numbefr  of 
required  parts  is  expected  to  b^ 
available  to  modify  the  fleet  wj^thin  the 
3#month  compliance  time.  HoWver, 
should  an  operator  encounter  a  probkm 
writh  obtaining  required  parts  in  a  timely 
manner,  it  may  request  an  adjustment  of 
the  compliance  time  under  the 
provisions  of  paragraph  (c)  of  the  final 
rule. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 


provides  for  such  approvals.  A  note  has 
been  added  to  this  final  rule  to  clarify 
tjiisrequirement. 

A^itionally,  the  FAA  hasT»H;ently 
revi(n\'ed  the  figures  it  has  used  over  the 
past  several  years  in  calculating  the  ^ 
economic  impact  of  AD  activity.  In 
order  to  account  for  various  inflationary 
costs  in  the  airline  industry,  the  FAA 
has  determined  that  it  is  necessary  to 
increase  the  labor  rate  used  in  those 
calculations  ft-om  $55- per  work  hour  to 
$60  per  work  hour.  The  economic 
impact  information,  below,  has  been 
revised  to  reflect  this  increase  in  the 
specified  hourly  labor  rate. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
abov.e.  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  F.AA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope  ^ 
ofthfeAD. 

There  are  approximately  1,986  Model 
DC-9  and  DC-9-80  seties  airplanes. 
Model  MD-88  airplanes,  and  Model  C- 
9  airplanes  of  the  affected  design' in  the 
worldwide  fleet.  The  F.\A  estimates  that 
1.170  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  required  inspection  will  Jake 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Ba.sed 
on  these  figures,  the  total  cost  impact  of 
this  action  on  U.S.  operators  is 
estimated  to  be  $140,400.  or  .Si  20  per 
airplane. 

The  required  replacement  or 
modification  would  take  approximatelv 
5  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate 
$60  per  work  hour.  Required  fahs^ 
would  cost  approximate]\  5.2.388  perl 
airplane.  Based  on  these  figures,  the  j 
total  cost  impact  of  this  proposed  action 
on  U.S.  operators  is  estimated  to  be 
$3,144,960.  or  $2,688  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  ,^D  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  prepari.tion 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  thatlhis  action  (1)  is  not  a 
"signific^t  regulatory  action"  und(!r 
ExecyWve  Order  12866;  (2)  is  not  a 
"significant  nne"  under  DOT 
Regulatory  Policies  and  Proctnlures  (44 
FR.1 1034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  numl)er  of  small  eQjitics 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules  " 
Dot:ket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  .Aviation 
safety.  Incorporation  by  rrffrrnc*'. 
.Safety. 

Adoption  of  the  .Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  th(? 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  3y 
continues  to  read  as  follows: 

Authority:  49  l'..S.C.  App.  135-;(ii).  1421 
iinii  1423:  49  l-..S.(:.  inr>(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

95-02-02  McDonnell  Douglas:  .Aniendni.-iir 
39-9121.  Docket  04-NM-lOO-AD. 

Applirabilitv:  Model  DC-9  series  airplanes. 
.Model  DC-9-80  (.MI>-80)  series  airplanes. 
Model  MD-88  airplanes,  and  Model  C-9 
{militar>)  airplanes;  as  listed  in  .McDopiiell 
DougKis  DC-9  Service  Bulletin  53-269.  dated 
August  11.  1994;  certificated  in  any  categor) 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applitabilify 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  i'n  the  are.i 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  nt 
repaired  so  ihst  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (i.)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configurotion 
eliminates  the  unsafe  condition:  or  difftwit 
actions  necessan,-  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  <  hanged  configuration  on  the 
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unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  of  the  tailcone  to 
deploy,  which  could  impede  the  egress  of 
passengers  from  the  airplane  during  an 
emergency  evacuation,  accomplish  the 
following: 

{a)  Within  18  months  after  the  effective 
date  of  this  AD.  inspect  the  tailcone  release 
locking  cable  fitting  assembly  for  proper 
operation  in  accordance  with  the  procedures 
specified  in  McDonnell  Douglas  DC-9 
Service  Bulletin  53-269,  dated  August  11. 
1994.  If  the  swaged  ball  on  the  cable  can  pass 
into  the  handle  hole,  prior  to  further  flight, 
replace  or  modifv'  the  fitting  assembly  in 
accordance  with  the  service  bulletin. 

(b)  Within  36  months  after  the  effective 
date  of  this  AD,  replace  or  modify  the  fitting 
assembly  in  accordance  with  McDonnell 
Douglas  DC-9  Service  Bulletin  53-269,  dated 
August  11, 1994.  Such  replacement  or 
modification  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  I.os  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspection,  replacement,  and 
modification  shall  be  done  in  accordance 
with  McDonnell  Djhiglas  DC-9  Service 
Bulletin  53-269,  rfated  August  11,  1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O.  Box 
1771,  Long  Beach,  California  90801-1771, 
Attention:  Business  Unit  Manager,  Technical 
Administrative  Support,  Dept.  L51,  M.C.  2- 
98.  Copies  may  be  inspected  at  the  FAA, 
TransfKjrt  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton,  Washington;  or  at  the 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  Transport  Airplane  Directorate.  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
February  21,  1995. 


Issued  in  Renton,  Washington,  on  January 
6,  1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  9i-792  Filed  1-19-95;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  94-NM-234-AD;  Amendment 
39-9120;  AD  94-26-61] 

Airwortttiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
T94-26-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
all  McDonnell  Douglas  Model  MD-11 
series  airplanes  by  individual  telegrams. 
This  AD  requires  a  revision  to  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  prohibit  autoland  operation 
below  100  feet  above  ground  level 
(AGL),  and  the  installation  of  certain 
flight  control  computer  software.  This 
AD  provides  for  an  optional  terminating 
action  for  the  AFM  revision.  This 
amendment  is  prompted  by  reports  of  a 
loose  nut  on  a  coaxial  connector  on  a 
radio  altimeter  receiver/transmitter  rack, 
and  the  transmittal  of  erroneous  altitude 
data  to  the  flight  control  computers 
below  100  feet  AGL.  which  resulted  in 
abnormal  flare  (pitch)  control  during 
autoland  operation.  The  actions 
speciBed  by  this  AD  are  intended  to 
prevent  abnormal  flare  (pitch)  control, 
which  could  result  in  degradation  of  the 
landing  capabiUty  of  the  airplane. 
DATES:  Effective  February  6. 1995,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
telegraphic  AD  T94-26-51,  issued 
December  19, 1994,  which  contained 
the  requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  6, 
1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  21. 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 


234-AD.  1601  Lind  Avenute  SW., 
Renton.  Washington  98055M056. 

The  applicable  service  information 
may  be  obtained  from  McDonnell 
Douglas  Corporation.  P.O.  Box  1771. 
Long  Beach.  California  90801-1771. 
Attention:  Business  Unit  Manager. 
Technical  Administrative  Support. 
Dept.  L51.  M.C.  2-98.  This  information 
may  be  examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind  Avenue 
SW.,  Renton,  Washington;  the  FAA, 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street  NW.. 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
132L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  CaUfornia  90712; 
telephone  (310)  627-5347;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  On 
December  19, 1994,  the  FAA  issued 
telegraphic  AD  T94-26-51.  which  is 
applicable  to  all  McDonnell  Douglas 
Model  MD-11  series  airplanes. 

That  action  was  prompted  by  two 
reports  of  abnormal  flare  (pitch)  control 
that  occurred  during  autoland  operation 
on  McDonnell  Douglas  Model  MD-1 1 
series  airplanes.  McDonnell  Douglas 
reported  that,  during  one  occurrence, 
radio  altimeter  #1  transmitted  erroneous 
altitude  data  to  the  flight  control 
computers  below  100  feet  above  ground 
level  (AGL).  This  condition  caused  the 
airplane  to  flare  prematurely  during 
landing.  Following  a  subsequent 
occurrence  of  abnormal  autoland 
operation,  an  operator  noticed  that  a  nut 
on  a  coaxial  connector  on  the  back  of 
the  radio  altimeter  receiver/transmitter 
rack  was  loose.  After  refastening  the 
connector,  the  airplane  exhibited 
normal  flare  during  autoland  operation. 

Subsequent  investigation  of  these 
reports  conducted  by  McDonnell 
Douglas  revealed  that  signals  leaked 
between  the  transmitter  and  receiver  of 
radio  altimeter  #1.  The  cause  of  this 
leakage  has  not  yet  been  determined,  hi 
addition,  the  exact  failure  mode  of  the 
radio  altimeter  coaxial  cable  that  can 
produce  the  leakage  is  unclear  at  this 
time.  The  mtmufacturer  is  conducting 
an  investigation  into  the  cause  of  this 
leakage  in  order  to  develop  a  corrective 
action. 

Early  and/or  abnormal  flare  (pitch) 
control  during  autoland  operation,  if  not 
corrected,  could  resuU  in  degradation  of 
the  landing  capability  of  the  airplane. 


The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-11  Alert 
Service  Bulletin  A34-57.  dated 
December  19,  1994.  which  describes 
procedures  for  repetitive  inspections  to 
determine  if  the  connector  nut  of  the 
four  coaxial  connectors  on  the  back  of 
the  radio  altimeter  receiver/transmitter 
is  loose;  repetitive  leakage  indication 
tests  to  verify  the  integrity  of  the  radio 
altimeter  antenna  system;  and 
correction  of  any  discrepancy. 

The  alert  service  bulletin  references 
McDonnell  Douglas  MI>-11  Service  ^ 
Bulletin  22-14.  dated  November  30. 
1994,  which  describes  procedures  for 
installadon  of -905  flight  control 
computer  (FCC)  software. 
Accomphshment  of  this  installation  will 
provide  additional  protection  against 
the  effects  of  other  discrepancies  that 
may  exist  in  the  radio  altimeter  antenna 
system. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design,  the 
FAA  issued  Telegraphic  AD  T94-26-51 
to  require  a  revision  to  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  prohibit  autoland  operation 
below  100  feet  AGL. 

This  AD  also  provides  for  an  optional 
terminating  action  for  the  AFM  revision. 
The  optional  terminating  action  consists 
of: 

1.  Performing  repetitive  inspections  to 
detiermine  if  the  connector  nut  of  the 
four  coaxial  connectors  on  the  back  of 
the  radio  altimeter  receiver/transmitter 
is  loose,  and  tightening  the  nut.  if 
necessary;  tmd 

2.  Performing  repetitive  leakage 
indication  tests  to  verify  the  integrity  of 
the  radio  altimeter  antenna  system,  and 
correction  of  any  discrepancy  found. 

These  actions,  if  accomplished,  are 
required  to  be  accomplished  in 
accordance  with  McDonnell  Douglas 
MD-11  Alert  Service  Bulletin  A34-57. 
dated  December  19,  1994.  as  described 
previously. 

This  AD  also  requires  installation  of 
-905  FCC  software.  The  installation  is 
required  to  be  accomplished  in 
accordance  with  McDonnell  Douglas 
MD-11  Service  Bulletin  22-14,  as 
described  previously. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FA.\  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 


area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicabihty  provision  of  an  AD  are 
legally  subject  to  die  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  widi  the  AD.  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compUance  with  the  AD,  in  accordance 
widi  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  rule  to  clarify  this 
requirement. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  December  19, 1994. 
to  ail  known  U.S.  owners  and  operators 
of  McDonnell  Douglas  Model  MD-11 
series  airplanes.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited.on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identifj-  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimirqt'nns  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  e.\amination  bv 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-234-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulator}'  action"'  under  E.xecutive 
Order  12866'.  It  has  been  determined 
further  that  this  action  involves  aii 
emergency  regulation  under  DOT 
Regulator}'  Policies  and  Procedures  (44 
FR  11034,  Februarv'  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulator}-  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  .A^  iation 
safety.  Incorporation  by  referent  e. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  i:J54(a).  1421 
and  UZr.  49  U.S.C.  106(g):  and  14  CFR 
11.89. 


JMI 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-26-51  McDonnell  Douglas:  Amendment 
39-9120.  Docket  94-NM-234-AD. 

Applicability:  All  Model  MD-11  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  degradation  of  the  landing 
capability  of  these  airplanes,  accomplish  the 
following: 

(a)  Within  24  hours  after  the  effe(  live  d.ite 
of  this  AD.  revise  the  Limitations  Set  lion  of 
the  FAA-approved  MD-11  Airplane  Flight 
Manual  (AFM).  page  5-3.  Flight  Guidani  e. 
Automatic  Landing  Section,  to  include  the 
following  restriction.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM. 

"Autoland  operation  below  ino  feet  above 
ground  level  (AGL)  is  prohibited.  The 
autopilot  must  be  disconnected  prior  to 
descent  below  100  feet  AGL." 

(b)  Accomplishment  of  the  inspet  tions  and 
tests  specified  in  paragraphs  (b)(1)  and  (b)(2) 
<)f  this  AD.  in  accordance  with  McDonnell 
Douglas  MD-11  Alert  Service  Bulletin  A34- 
57.  dated  December  19. 1994.  constitutes 
terminating  action  for  the  AFM  revision 
required  by  paragraph  (a)  of  this  AD. 
Following  accomplishment  of  the  inspections 
and  tests,  the  AFM  revision  may  be  removed 
from  the  AFM. 

(1)  Perform  an  inspection  to  determine  if 
the  connector  nut  of  the  four  coaxial 
connectors  on  the  back  of  the  radio  altimeter 
receiver/transmitter  is  loose. 

(i)  If  no  loose  nut  is  found,  prior  to  further 
flight,  loosen  the  nut  until  finger  tight, 
retorque  the  nut  to  10  to  15  inch  pounds,  and 
mark  the  nut  with  a  torque  stripe.  Thereafter, 
repeat  the  inspection  at  intervals  not  to 
exceed  500  hours  time-in-service. 

(ii)  If  any  loose  nut  is  found,  prior  to 
further  flight,  tighten  the  nut  to  a  torque  of 
10  to  15  inch  pounds,  and  mark  the  nut  with 
^a  torque  stripe.  Thereafter,  repeat  the 
[inspection  at  intervals  not  to  exceed  500 
nours  time-in-service. 
-.    ^^ote  2:  Retorque  is  not  net  essan,-  during 
^"repetitive  inspections  if  the  torque  stripe  is 


in  line,  as  specified  in  the  alert  service 
bulletin. 

(2)  Perform  a  leakage  indication  test  to 
verify  the  integrity  of  the  radio  altimeter 
antenna  system.  Prior  to  further  flight,  correct 
any  discrepancy  found.  Thereafter,  repeat  the 
test  at  intervals  not  to  exceed  500  hours  time- 
in-service. 

(c)  Within  15  days  after  the  effective  date 
of  this  AD,  install  -905  flight  control 
computer  (FCC)  software  in  accordance  with 
McDonnell  Douglas  MD-11  Service  Bulletin 
22-14.  dated  November  30,  1994. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FA.'K.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existenc;e  of  approved  alternative  methodspf 
compliance  with  this  AD.  if  any.  may  Ih' 
obtained  from  the  Los  Angeles  AGO. 

(e)  Special  flight  permits  may  he  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GIR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  loc  ation  where  the  recjuirenienls  of  this  AD 
can  be  accomplished. 

(0  The  inspections,  tests,  and  installation 
shall  be  done  in  acc;ordance  with  M(  Donnell 
Douglas  MD-11  .Mert  Service  Bulletin  A34- 
57.  dated  December  19,  1994:  and  M(  Donnell 
Douglas  MD-11  Service  Bulletin  22-14, 
datecl  November  30,  1994.  This  inc  orporallon 
bv  reference  was  approved  by  the  Dire<  tor  of 
the  Federal  Register  in  accordant  e  with  5 
i;.S.G.  552(a)  and  1  GFR  part  51.  Copies  may 
be  obtained  from  McDonnell  Douglas 
Corporation.  P.O.  Box  1771.  Long  Beai  h. 
California  90801-1771.  .Mtention:  Business 
Unit  Manager.  Technical  Administrative 
Support.  Dept.  1.51.  M.C.  2-98.  Copies  may 
be  inspected  at  the  FA.^.  Transport  Airplane 
Directorate,  1601  Lind  .•Xveni.r.  SvV..  Renton. 
W.ishington:  or  at  the  F.\.\.  Transport 
Airplane  Diret:torate.  Los  .-Sngeles  .•\ir<Taft 
Certification  Office.  39fiO  Paramount 
Boulevard.  Lakewood.  California;  or  at  the 
Offic  e  of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 

ix:. 

(g)  This  amendment  bei onu's  eff<'<  live  on 
Februarv'  6.  1995.  to  all  persons  exc  c-pt  those 
persons  to  whom  it  was  made  immc^diately 
efftu'ive  by  telegraphic  AD  T94-2r>-51, 
issued  on  December  19.  1994.  whii  h 
(  onlained  the  requirements  of  this 
amendnjent. 

Issued  in  Renlon.  Washington,  on  January 
n.  1905. 
Dan-ell  M.  Pederson, 

Acting  Manager.  Transport  Airpliini' 
Dircclnrnti'.  Aircraft  Certificatinn  Si'iviii: 
|KR  Doc.  9.5-793  Filled  l-19-9.'i;  8:4.'>  ami 
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14CFRPart71 

[Airspace  Docket  No.  94-AGL-30J 

Establishment  of  Class  E  Airspace; 
Rantoul,  IL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  to  accommodate  a  new  Very 
High  Frequency  Omnidirectional  Ranges 
(VOR)  runway  27  Standard  Instrument 
Approach  Procedure  (SIAP)  at  Raiitoul 
National  Aviation  Center  Airport. 
Rantoul,  IL.  Controlled  airspace 
extending  upward  from  700  to  1200  fetjt 
above  ground  level  (AGLJ  is  needed  for 
aircraft  executing  the  approach.  The 
intended  effect  of  this  action  is  to 
provide  controlled  airspace  for  aircnift 
executing  the  SIAP. 
EFFECTIVE  DATE:  0901  I'TC,  Mare;h  30. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Griffith,  Air  Traffic  Division. 
System  Management  Branch,  AC;L-530, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plainos,  Illinois 
60018.  telcjphonc  (708)  294-75(i«. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  22.  1994.  the  FA.\ 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Rantoul.  IL  (59  FR  60098).  InterestcMl 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  F.-\,^.  No  comments 
objecting  to  the  prtjposal  were  receivi-ii 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  desij^nation^ 
are  published  in  Paragraph  600,5  of  r,\.\ 
Order  7400.9B  dated  July  18,  1994.  and 
effective  September  16.  1994,  wbic  h  is 
inc:orpc)rated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
publishtid  subsequently  in  the  Ordir. 

The  Rule 

This  amendment  to  part  71  of  ihe 
Ftideral  Aviaticm  Regulations  eslabiishe'- 
V  Class  E  airspace  at  Rantoul.  IL,  to 
accommodate  a  new  VOR  runway  27 
SIAP  at  Rantoul  National  Aviation 
Center  Airport,  Rantoul.  IL.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  A(;L  is  nec^ded  for  Instrument 
Flight  Rules  (IFR)  operations  in 
controlled  airspace  during  portiniis  nj 
the  Irrminal  operation  and  while 
transitiug  between  the  cnroule  and 
terminal  environments. 


Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable 
vLsual  flight  rule  requirements. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
E.xecutive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  effect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
uiider  the  criteria  of  the  Regulatory 
Fijjxibility  Act. 

Lijil  of  Subjects  in  14  CFR  Pari  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

I 

In  consideration  of  the  foregoing,  the 
F(!flcral  Aviation  Administration 
anjtnds  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.G.  app.  1348(a).  1354(a), 
1510:  EXX  10854.  24  FR  9565.  3  CFR  1959- 
19fi3  Gomp..  p.  389;  49  CSC.  lOfi(g):  14  CFR 
ll.pO. 

§71.1    (Amended] 

2.  The  inc(Trporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.98.  Airspace' 
Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  16,  1994,  is  amended  as 
foljows: 

Par  igraph  6005  Class  E  airspace  areas 
c\ti'iiding  upward  from  700  feci  or  more 
abfiw  the  surface  of  the  earth. 


(Ut. 
Ttjti 


feet 
radi 


w 
Pax 


JMI 


AG  U  IL  E5    Rantoul.  IL  (New] 

Rai^tOul  National  Aviation  Center  Airport,  IL 
.  40°17'35  "  N.,  long.  88°08'ia  "  W.) 
airspace  extending  upward  from  700 

Jbove  the  surface  within  a  6.7-mile 
s  of  the  Rantoul  National  Aviation 
Genper  Airport,  excluding  those  portions 
overlie  the  Champaign.  IL.  and 
(jn.  IL.  Glass  E  airspac;e  areas. 


hirli  I 


Issued  in  Des  Plaines,  Illinois  on  January 
6,  1995. 

Roger  Wall, 

Manager,  Air  Traffic  Division. 

IFR  Doc.  95-1533  Filed  1-19-95;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-28] 

Establishment  of  Class  E  Airspace; 
Chamberlain,  SD,  Chamberlain 
Municipal  Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  Class 
E  airspace  at  Chamberlain,  SD.  A  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SIAP) 
to  Runway  31  has  been  developed  for 
the  Chamberlain  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  for  aircraft 
executing  the  approach.  The  intended 
effect  of  this  action  is  to  provide 
controlled  airspace  for  aircraft  executing 
the  GPS  SIAP. 

EFFECTIVE  DATE:  0901  UTC,  March  30. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Griffith.  Air  Traffic  Division. 
System  Management  Branch,  AGL-530, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines.  Illinois 
60018.  telephone  (708)  294-7568. 

SUPPLEMENTARY  INFORMATION: 
History 

On  November  18.  1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Class  E  airspace  at 
Chamberlain.  SD  (59  FR  59665).  The 
proposal  was  to  add  controlled  airspace 
extending  from  700  feet  to  1200  feet 
AGL  to  contain  Instrument  Flight  Rules 
(IFR)  operations  in  controlled  airspace 
during  portions  of  the  terminal 
operation  and  while  transiting  between 
the  enroate  and  terminal  environments. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
are  published  in  Paragraph  6005  of  FAA 
Order  7400.98  dated  July  18.  1994.  and 
effective  September  16.  1994.  which  is 
incorporated  by  reference  in  14  CFR 


71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

The  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  to  Chamberlain,  SD.  to 
estatilish  controlled  airspace  from  700 
feet  to  1200  feet  AGL  for  aircraft 
executing  the  GPS  Runway  31  SIAP  at 
the  Chamberlain  Municipal  Airport. 
Controlled  airspace  extending  from  700 
to  1200  feet  AGL  is  needed  for  aircraft 
executing  the  approach. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  pilots  to  circumnavigate  the  area 
in  order  to  comply  with  applicable 
visual  flight  rule  requirements. 

The  FAA  has  determined  that  this 
regulation  cmly  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  it.  therefore— (1)  is  not  a     ' 
"significant  regulatory-  action"  undcT 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Februar)-  26.  1979);  and  p) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  effect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  c;conomic  impact  on  a 
substantial  number  of  small  entiticjs 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

,  List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  rcferencei 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  Ti  continues  to  read  as  follows: 

Authority:  49  CSC  app.  134R[a).  n.i4(a]. 
1510:  E  O   10854.  24  FR  9S65.  3  CFR.  1959- 
1963  Gomp..  p.  389:  49  CSC.  lOf.fj);  14  CFR 
11.69 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.98.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18.  1994.  and  effective 
Septeipber  16.  1994.  is  amended  as 
follows:  *  V 
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Pamgraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•  •         «         *         * 

'aGL  SD  E5    Chamberlain,  SD  (New) 

(Lat.  43°45'54x  "  N..  long.  99°19'14  "  W.) 
That  airspace  extending  upward  from  700 
feet  atxjve  the  surface  within  a  6.3  mile 
radius  of  the  Chamberlain  Municipal  Airjjort. 

•  •         *         •         • 

Issued  in  Des  Plaines,  lilinois  on  January 
11.  1995. 
Roger  Wall, 

Manager.  Air  Traffic  Division. 
|FR  Do<:.  95-1534  Filed  1-19-95;  8:45  ami 
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14CFRPart97 

[Docket  No.  28014;  Amdt.  No.  1643] 

Standard  Instrument  Approach    . 
Procedures;  Miscellaneous       ' 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
«irports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1.  1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examinatior} — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue.  SVV., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP  copies 
may  be  obtained  from: 

1 .  FAA  Public  Inquiry  Center  ( APA- 
200).  FAA  Headquarters  Building.  800 


Independence  Avenue,  SW., 
Washington,  EX:  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division.  Flight  Standards 
Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated    ^ 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SL\P  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule      \ 

This  amendh^ent  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness*  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contamed  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 


previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDaP  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  iti  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  In  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30. days. 

FuWher.  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  Derember  30. 
1994. 
Thomas  C.  Accardi, 

Director.  Flight  Standards  Sen-ire. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  'hv 


Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 
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PART  97-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 


Authority:  49  L.S.C.  app.  1348.  13.54(a). 
1421  and  1510:  49  U.S.C.  106(g):  .ind  14  CFR 

11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 


§§  97.23, 97.25. 97.27, 97.29, 97.31 ,  97.33,  97.35    [Amended] 

Effective  Upon  PubUcation  . 


FDC  Date 

State 

ia'15/94  

12/15/94  

12/15/94  

.    GA  .... 

.    GA  .... 
.     NO 

12/15/94  

12/15/94  

12/16/94  

.     NC  .... 
.     SO  .... 

IL 

12/16/94  

IL 

12/16/94  

IL 

12/19/94  

NM 

12/20/94  

ND 

12/21/94  

12/23/94  

12/23/94  

SO  .... 
NC  .... 
NC  .... 

City 


Airport 


FDC  Nunr»t)er 


SIAP 


Cartersville  Cartersville 


FDC 
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Cartersville  Cartersville fDC 

Statesville Statesville  Muni  "^'Zl FDC 

Statesvilte  Statesville  Muni  fdC 

Wihnsboro Fairfield  County  fdC 

Moitne Quad-City  Airport fdC 

^^o'lne Quad-City  Airport fdc 

Springfield  Springfield  Capital  FDC 

Albuquerque  Double  Eagle  II .'.ZZ  FDC 

Jamestown  Jamestown  Muni  FDC 

b^e  City  Lake  City  Muni/CJ  Evans  Field  .."  FDC 

Stier  City SHer  City  Muni  FDC 

Slier  City SHer  City  Muni  fdC 


'»'6963 NDB  or  GPS  Rwy  19  Amdt 

3. 

''^6964  LOC  Rwy  19  Amdt  1. 

4/6972 VOR'DME  Rwy  10.  Amdt  6 

4/6973 NDB  Rwy  20  Amdt  8. 

4/6965 NDB  or  GPS  Rwy  4  Amdt 

3. 

4/6987  ILS  Rwy  9  Arrxlt  29 

4/6988 ILS  Pwy  27  Orig. 

4/6984 Radar-1  Amdt  7A. 

4/7009 ILS  Rwy  22  Amdt  1. 

4/7028 ILS  Rwy  31  Amdt  7. 

4/7041  NDB  or  GPS-A.  Amdt  1 

4/7061  NDB  Rwy  21  Ong. 

4/7066  VOR-A  Amdt  1 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

15  CFR  Part  291 
[Docket  No.  941097-4363] 
RIN  0693-AB36 

Manufacturing  Extension  Partnership; 
Environmental  Projects 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Final  rule. 


SUMMARY:  The  purpose  of  this  rule  is  to 
provide  for  integration  of  environmental 
services  and  resoiirces  into  the  national 
manufacturing  extension  system  and  to 
codify  the  process  by  which  NIST  will 
solicit  and  select  applications  for 
cooperative  agreements  and  financial 
assistance  on  projects  which  have  the 
dual  benefit  of  promoting  the 
competitiveness  and  environmental 
soundness  of  smaller  U.S. 
manufacturers.  The  intended  effect  is  to 
increase  the  scope  and  scale  of 
environmental  services  provided 
through  the  national  manufacturing 
extension  system. 

EFFECTIVE  DATE:  January  20.  1995. 


JMI 


ADDRESSES:  Applicants  must  submit  one 
signed  original  plus  six  copies  of  the 
proposal  along  with  Standard  Form  424. 
424A  (Rev  4-92)  prescribed  by  the 
applicable  OMB  circular  and  Fonm  CD- 
511,  Certification  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying.  SF-424, 
424A  (Rev  4-92)  and  Form  CD-511  will 
not  be  considered  part  of  the  page  count 
of  the  Basic  Proposal.  Proposals  must  be 
submitted  to:  MEP  Environmental 
Projects,  Attention  Environmental 
Projects  Manager.  National  Institute  of 
Standards  and  Technology  Bldg.  224 
Room  B115,  Gaithersburg,  MD  20399- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Manufacturing  Extension  Partnership      A 
Environmental  Projects  Manager,  301- 
975-5020. 

SUPPLEMENTARY  INFORMATION:  In  the 
November  14.  1994  Federal  Register, 
Volume  59.  No.  218.  59  FR  56439.  the 
National  Institute  of  Standards  and 
Technology  published  a  notice  of 
proposed  rulemaking  to  add  15  CFR  part 
291  to  provide  for  the  integration  of 
environmental  services  and  resources 
into  the  national  manufacturing 
extension  system  and  to  codify  the 
process  by  which  NIST  will  solicit  and 
select  applications  for  cooperative 
agreements  and  financial  assistance  on 
projects  which  have  the  dual  benefit  of 
promoting  the  competitiveness  and 


environmental  soundness  of  smaller 
U.S.  manufacturers.  No  comments  on 
the  niles  were  received.  These  final 
rules  are  the  same  as  the  proposed  rules 
with  the  addition  of  section  291.6  which 
clarifies  the  additional  requirements  16 
which  recipients  and  subrecipients  are 
•subject. 

The  purpose  of  the  National  Institute 
of  Standards  and  Technology 
Manufacturing  Extension  Partnership  is 
to  promote  the  competitiveness  of 
smallerXJ.S.  manufacturers.  This  is 
done  primarily  through  technical 
assistance  provided  by  a  network  of 
nonprofit  manufacturing  extension 
centers.  The  purpose  of  this  rule  is  to 
provide  for  the  integration  of 
environmental  services  and  resources 
into  the  national  manufacturing 
extension  system  and  to  codif\'  the 
process  by  which  NIST  will  solicit  and 
select  applications  for  cooperative 
agreements  and  financial  assistance  on 
projects  which  have  the  dual  benefit  of 
promoting  the  competitiveness  and 
environmental  soundness  of  smaller 
U.S.  manufacturers.  Proposals  from 
qualified  organizations  will  periodically 
be  solicited  for  projects  which 
accotnplish  any  one  of  the  following 
objectives: 

Integration  of  Environmental  Senices  Into 
Manufacturing  ^tension  jOenters:  to  suppon 
the  integratior^'of  erivironmentally-focused 
technical  assistance,  and  especially  pollution 
prevention  assistance,  for  smaller 
manufacturer*  into  the  broader  services 
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provided  by  manufiKturing  extension 
centers. 

Development  of  Environmentally  Related 
Technical  Assistance  Tools  and  Techniques: 
to  support  the  initial  development  and 
implementation  of  tools  or  techniques  which 
will  aide  manufacturing  extension 
organizations  in  providing  envirOjnmentally- 
related  services,  and  especia'Iy  pollution 
prevention  services,  to  smaller  manufacturers 
and  which  also  may  be  of  direct  use  by  the 
smaller  manufacturers  themselves.  Specific 
industry  sectors  and  categories  of  tools  and 
techniques  may  be  sj)ecified  in  solicitations. 

Pilots  for  National  Industry-Specific 
Pollution  Prevention  and  Environmental 
Compliance  Information  Centers:  to  support 
the  pilot  implementation  of  national  centers 
for  specific  industry  sectors  specified  in 
solicitations.  The  centers  will  provide  easy 
access  to  relevant,  current,  reliable  and 
comprehensive  information  on  innovative 
technologies,  pollution  prevention 
opportunities  and  regulatory  compliance. 

Integration  projects  are  open  to 
existing  manufacturing  extension 
affiliates  of  the  NIST  Manufacturing 
Extension  Partnership. 

Projects  for  development  of  tools  or 
techniques  and  national  information 
centers  are  open  to  all  nonprofit 
organizations  including  universities, 
community  colleges,  state  governments, 
and  independent  nonprofit 
organizations. 

Announcements  of  solicitations  will 
be  made  in  the  Commerce  Business 
Daily. 

In  accordance  with  the  provisions  of 
the  National  Institute  of  Standards  and 
Technology  Act  (15  U.S.C.  272(b)(1)  and 
(c)(3)  and  2781),  as  amended,  NIST  will 
provide  assistance  to  integrate 
environmentally-related  services  and 
resources  into  the  national 
manufacturing  extension  system.  This 
assistance  will  be  provided  by  NIST 
often  in  cooperation  with  other  federal 
agencies  such  as  the  EPA.  Under  the 
NIST  Manufacturing  Extension 
Partnership  (MEP),  NIST  will 
periodically  make  merit-based  awards  to 
existing  MEP  manufacturing  extension 
affiliates  for  integration  of 
environmental  services  into  extension 
centers  and  to  non-profit  organizations 
for  development  of  environmentally- 
related  tools  and  techniques.  In 
addition,  NIST  will  initiate  pilot  ceuteis 
providing  environmental  information 
for  specific  industrial  sectors  to  be 
specified  in  soUcitations.  MEP  assumes 
a  broad  definition  of  manufacturing,  and 
recognizes  a  wide  range  of  technology 
and  concepts,  including  durable  goods 
production;  chemical,  biotechnology, 
and  other  materials  processing; 
electronic  component  and  system 
fabrication;  and  engineering  services 
associated  with  manufacturing,  as  lying 
within  the  definition  of  manufacturing. 


Classification 

This  notice  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts  is  exempt  from  all 
requirements  of  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(a)(2))  including  notice  and 
opportunity  for  comment.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required  and  was  not  prepared  for  this 
notiee  for  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603  and  604).    . 
The  program  is  not  a  major  Federal 
action  requiring  an  environmental 
assessment  under  the  National 
Enviroiunental  Pohcy  Act.  This  notice 
does  not  contain  policies  with 
Federalism  implications  sufficient  to 
warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612.  This  notice  contains  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  which  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB  Control 
Number  0693-0010,  0348-0043  and 
0348-0044).  Pubhc  reporting  burden  for 
this  collection  of  information  is 
estimated  to  average  40  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  address  shown  above;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington,  D.C.  20503. 

It  has  been  determined  that  this  rule 
is  not  significant  for  purposes  of  EO 
12866. 

List  of  Sub)ects  in  15  CFR  Part  291 

Environmental  projects. 
Environmental  compliance  assistance. 
Manufacturing  extension.  Pollution 
prevention  assistance.  Technical 
assistance. 

Dated:  )anuary  13, 1995. 
Samuel  Kramer, 

Associate  Director. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  part  291  is  added  as 
set  forth  below. 

PART  291— MANUFACTURING 
EXTENSION  PARTNERSHIP; 
ENVIRONMENTAL  PROJECTS 

Sec. 

291.1  Program  description. 

291.2  Environmental  integration  projects. 

291.3  Environmfental  tools  and  techniques 
proiects. 


291.4  National  industry-specific  pollution 
prevention  and  environmental 
compliance  resource  centers. 

291.5  Proposal  selection  process. 

291.6  Additional  requirements. 
Authority:  15  U.S.C.  §  272(b)(1)  and  (c)(3) 

and  §2781. 

§  291 .1    Program  description. 

(a)  In  accordance  with  the  provisions 
of  the  National  Institute  of  Standards 
and  Technology  Act  (15  U.S.C. 
§  272(b)(1)  and  (c)(3)  and  §  2781),  as 
amended,  NIST  will  provide  financial 
assistance  to  integrate  environmentally- 
related  services  and  resources  into  the 
national  manufacturing  extension 
system.  This  assistance  will  be  provided 
by  NIST  often  in  cooperation  with  the 
EPA.  Under  the  NIST  Manufacturing 
Extension  Partnership  (MEP),  NIST  will 
periodically  make  merit-based  awards  to 
existing  MEP  manufacturing  extension 
affiliates  for  integration  of 
environmental  services  into  extension 
centers  and  to  non-profit  organizations 
for  development  of  environmentally- 
related  tools  and  techniques.  In 
addition,  NIST  will  initiate  pilot  centers 
providing  environmental  information 
for  specific  industrial  sectors  to  be 
specified  in  solicitations.  MEP  assumes 
a  broad  definition  of  manufacturing,  and 
recognizes  a  wide  range  of  technology 
and  concepts,  including  durable  goods 
production;  chemical,  biotechnology, 
and  other  materials  processing; 
electronic  component  and  system 
fabrication;  and  engineering  services 
associated  with  manufacturing,  as  lying 
within  the  definition  of  manufacturing. 

(b)  Announcements  of  solicitations. 
Announcements  of  solicitations  will  be 
made  in  the  Commerce  Business  Daily. 
Specific  information  on  the  level  of 
funding  available^and  the  deadline  for 
proposals  will  be  contained  in  that 
announcement.  In  addition,  any  specific 
industry  sectors  or  types  of  tools  and 
techftiques  to  be  focused  on  will  be 
specified  in  the  announcement. 

(c)  Proposal  workshops.  Prior  to  an 
announcement  of  soUcitation,  NIST  may 
announce  opportunities  for  potential 
applicants  to  learn  about  these  projects 
through  workshops.  The  time  and  place 
of  the  workshop(s)  will  be  contained  in 
a  Commerce  Business  Daily 
announcement. 

(d)  Indirect  costs.  The  total  dollar 
amount  of  the  indirect  costs  proposed  in 
an  application  under  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
Federal  agency  prior  to  the  proposed 
effective  date  of  the  award  or  100 
percent  of  the  total  proposed  direct 
costs  dollar  amount  in  the  application 
whichever  is  less. 
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(e)  Proposal  format.  The  Proposal 
liust  not  exceed  20  typewritten  pages  in 
ength  for  integration  proposals. 
Proposals  for  tools  and  techniques 
projects  and  national  information 
centers  must  not  exceed  30  pages  in 
length.  The  proposal  must  contain  both 
technical  and  cost  information.  The 
Proposal  page  count  shall  include  every 
page,  including  pages  that  contain 
words,  table  of  contents,  executive 
summarv',  management  information  and 
qualifications,  resumes,  figures,  tables, 
and  pictures.  All  proposals  shall  be 
printed  such  that  pages  are  single-sided, 
with  no  more  than  fifty-five  (55)  lines 
per  page.  Use  21.6  x  27.9  cm  (SVz"  x 
11")  paper  or  A4  metric  paper.  Use  an 
easy-to-read  font  of  not  more  than  about 
5  characters  per  cm  (fixed  pitch  font  of 
1.2  or  fewer  characters  per  inch  or 
proportional  font  of  point  size  10  or 
larger).  Smaller  type  may  be  used  in 
figures  and  tables,  but  must  be  clearly 
legible.  Margins  on  all  sides  (top. 
bottom,  left  and  right)  must  be  at  least 
2.5  cm.  (1").  The  applicant  may  submit 
a  separately  bound  document  of 
appendices,  containing  letters  of 
support  for  the  Basic  Proposal.  The 
basic  proposal  should  be  self-contained 
and  not  rely  on  the  appendices  for 
meeting  criteria.  Excess  pages  in  the 
Proposal  will  not  be  considered  in  the 
evaluation.  Applicants  must  submit  one 
signed  original  plus  six  copies  of  the 
proposal  along  vn\h  Standard  Form  424 
424 A  (Rev  4/92)  and  Form  CD-511. 
(f)  Content  of  basic  proposal.  The 
Basic  Proposal  must,  at  a  minimum, 
include  the  following: 

(1)  An  executive  summary 
summarizing  the  planned  project 
consistent  with  the  Evaluation  Criteria 
stated  in  this  notice. 

(2)  A  description  of  the  planned 
pitjject  sufficient  to  permit  evaluation  of 
the  proposal  in  accordance  with  the 
proposal  Evaluation  Criteria  stated  in 
this  notice. 

(3)  A  budget  for  the  project  which 
identifies  all  sources  of  funds  and 
which  breaks  out  planned  expenxlitures 
by  both  activity  and  object  class  (e.g., 
personnel,  travel,  etc.). 

(4)  A  description  of  the  qualifications 
of  key  personnel  who  will  be  assigned 
to  work  on  the  proposed  project. 

(5)  A  statement  of  work  that  discusses 
the  specific  tasks  to  be  carried  out. 
including  a  schedule  of  measurable 
events  and  milestones. 

(16)  A  Standard  Form  424.  424A  (Rev 
4-92)  prescribed  by  the  applicable  OMB 
circular  and  Form  CD-511.  Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibihty  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbying. 
SF-424,  424A  (Rev  4-92)  and  Form' CD- 


JMI 


511  will  not  be  considered  part  of  the 
page  count  of  the  Basic  Proposal. 

(7)  The  application  requirements  and 
the  standard  form  requirements  have 
been  approved  by  OMB  (OMB  Control 
Number  0693-0010,  0348-0043  and 
0348-0044). 

(g)  Applicable  federal  and 
departmental  guidance.  This  includes: 
Administrative  Requirements,  Cost 
Principles,  and  Audits.  (Dependent 
upon  type  of  Recipient  organization: 
nonprofit,  for-profit,  state/local 
governmeW,  or  educational  institution] 

(1)  Nonprofit  organizations. 

(i)  OMB  Circular  A-1 10— Uniform 
Administrative  Requirements  of  G;ants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 

(ii)  OMB  Circular  A-1 22— Cost 
Principles  for  Nonprofit  Organizations 

(iii)  15  CFR  part  29b— Audit 
Requirements  for  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Organizations  [implements  OMB 
Circular  A-133— Audits  for  Institutions 
of  Higher  Education  and  Other 
Nonprofit  Organizations]. 

(2)  State/local  governments. 
(i)  15  CFR  part  24— Uniform 

Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 

(ii)  OMB  Circular  A-87— Cost 
Principles  for  State  and  Local 
Governments. 

(iii)  15  CFR  part  29a— Audit 
Requirements  for  State  and  Local 
Governments  [implements  OMB 
Circular  A-1 28— Audit  of  State  and 
Local  Governments]. 

(3)  Educational  institutions 
(i)  OMB  Circular  A-1 10— 

Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 

(ii)  OMB  Circular  A-21— Cost 
Principles  for  Educational  Institutions 

(iii)  15  CFR  part  29b— Audit 
Requirements  for  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Organizations  [implements  OMB 
Circular  A-133— Audits  for  Institutions 
of  Higher  Education  and  Other 
Nonprofit  Organizations]. 

§  291 .2    Environmental  integration 
projects. 

'■(a)  Eligibility  criteria.  Eligible 
applicants  for  these  projects  are 
manufacturing  extension  centers  or  state 
technology  extension  programs  which  at 
the  time  of  solicitation  have  grants, 
cooperative  agreements  or  contracts 
with  the  NIST  Manufacturing  E.xtension 
Partnership.  Only  one  proposal  per 
organization  per  solicitation  is 
permitted  in  this  category-. 


(b)  Project  objective.  The  purpose  of 
these  projects  is  to  support  the 
integration  of  environmentallv-focused 
technical  assistance,  and  especially 
ponution  prevention  assistance,  for 
smatler  manufacturers  into  the  broadnr 
services  provided  by  existing  MEP 
manufacturing  exteiision  centers. 
Proposers  are  free  to  structure  their 
project  in  whatever  wav  will  be  most 
effective  and  efficient  in  increasing  the 
ability  of  the  center  to  deliver  high 
quality  environmental  and  pollution 
prevention  technical  assistance  (either 
directly  or  in  partnership  with  other 
organizations).  Following  are  some 
examples  of  purposes  for  which  these 
funds  could  be  used.  This  list  is  by  no 
means  meant  to  be  all  inclusive.  A 
center  might  propose  a  set  of  actions 
encompassing  several  of  these  examples 
as  well  as  others. 

(1)  Environmental  needs  assessment. 
Detailed  assessment  of  the 
environmentally-related  technical 
assistance  needs  of  manufacturers 
within  the  state  or  region  of  the 
manufacturing  e.xtension  center.  This 
would  be  done  as  part  of  a  broader  plaft 
to  incorporate  environmentally  related 
services  into  the  services  of  the 
manufacturing  extension  center.  The 
center  might  propose  to  document  its 
process  and  findings  so  that  other 
centers  may  learn  from  its  work. 

(2)  Partnership  with  another 
organization.  The  center  might  propose 
to  partner  with  an  existing  organization 
which  is  providing  environmentally- 
focused  technical  assistance  to 
manufacturers.  The  partnership  wouhl 
lead  to  greater  integration  of  senicc 
delivery  through  joint  technical 
assistance  projects  and  joint  training. 

(3)  Accessing  private-sector 
environmental  resources.  The  center 
might  propose  to  increase  ifs  ability  to 
access  environmental  technical  ser\  ices 
for  smaller  manufacturers  from 
environmental  consultants  or 
environmental  firms. 

(4)  Training  of  field  engineers/agentfi 
in  environmental  topics.  Funding  for 
training  which  empowers  the  field 
engineer/agent  with  the  knowledge  . 
needed  to  recognize  potential 
environmental,  and  especially  pollution 
prevention,  problems  and  opportunities. 
In  addition,  training  might  be  funded 
which  empowers  the  field  engineer/ 
agent  with  the  know  ledge  needed  to 
make  appropriate  recommendations  for 
solutions  or  appropriate  referrals  to 
other  sources  of  information  or 
expertise.  The  over-arching  goal  is  for 
the  field  engineer/agent  to  enable  the 
manufacturer  to  be  both 
environmentally  clean  and  compefitiv«' 
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(5)  Access  to  environmentally  related 
information  or  expertise.  A  center  might 
propose  to  fiind  access  to  databases  or 
other  sources  of  environmentally-silated 
information  or  expertise  which  might  be 
necessary  to  augment  the 
environmentally  focused  activities  of 
the  manufacturing  extension  center. 

(6)  Addition  of  environmentally 
focused  staff.  It  may  be  necessary  for 
manufacturing  extension  centers  to  have 
an  environmental  program  manager  or 
lead  field  engineer/agent  with 
environmental  training  and  experience. 
Fimds  could  be  requested  to  hire  this 
person.  However,  the  proposer  would 
have  to  demonstrate  a  clear  and 
reasonable  plan  for  providing  for  the 
support  of  this  person  after  the  funds 
provided  under  this  project  are 
exhausted  since  no  commitment  is 
being  made  to  on-going  funding. 

(c)  Award  period.  Projects  initiated 
under  this  category  may  be  carried  out 
over  multiple  years.  The  proposer 
should  include  optional  second  and 
third  years  in  their  proposal.  Proposals 
selected  for  award  may  receive  one,  two 
or  three  years  of  funding  from  currently 
available  funds  at  the  discretion  of  DOC. 
If  an  application  is  selected  for  funding, 
DOC  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  A  separate  cooperative 
agreement  will  be  written  with  winning 
applicants.  Renewal  of  an  award  to 
increase  funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
DOC.  It  is  anticipated  that  successful 
projects  will  be  given  the  opportunity  to 
roll  the  funding  for  these  efforts  into  the 
base  funding  for  the  extension  center. 
Such  a  roll-over  will  be  based  on  a 
performance  review  and  the  availability 
of  funds. 

(d)  Matching  requirements.  No 
matching  funds  are  required  for  these 
proposals.  However,  the  presence  of 
matching  funds  (cash  and  in-kind)  will 
be  considered  in  the  evaluation  under 
the  Financial  Plan  criteria. 

(e)  Environmental  integration  projects 
evaluation  criteria.  In  most  solicitations, 
preference  will  be  given  to  projects 
which  are  focused  on  a  single  industry 
sector.  This  is  desired  to  build  on  the 
expertise  and  resources  which  are  being 
built  in  tools  and  resources  projects  in 
these  industry  sectors.  Industry  focus 
will  be  specified  in  the  solicitation 
announcement.  However,  actual 
services  need  not  be  limited  exclusively 
to  this  sector.  In  addition  preference 
may  be  given  to  extension  centers  which 
do  not  have  extensive  environmentally- 
related  services  already  in  place.  In 
addition  to  these  preferences,  the 
criteria  for  selection  of  awards  will  be 


as  follows  in  descending  order  of 
importance: 

(1)  Demonstrated  commitment  to 
incorporating  environmentally  related 
services.  The  extension  center  must 
demonstrate  its  commitment  to 
incorporate  environmentally-related 
technical  services  into  its  overall 
manufacturing  extension  services  even 
after  funding  for  this  project  is 
exhausted.  It  is  not  the  objective  of  this 
effort  to  establish  completely 
autonomous  environmentally  focused 
extension  centers.  Rather,  the  goal  is  to 
ensure  that  such  services  are  integrated 
directly  with  general  manufacturing 
extension  services  focused  on 
competitiveness.  The  center  must 
demonstrate  that  such  integration  will 
take  place.  Factors  that  may  be 
considered  include:  The  amount  of 
matching  funds  devoted  to  the  efforts 
proposed  as  demonstration  of  the 
center's  commitment  to  the  activity; 
indication  that  environmental  services 
are  a  significant  asp>ect  of  the 
organization's  long  range  planning; 
strength  of  commitment  and  plans  for 
continuing  service  beyond  funding 
which  might  be  awarded  through  this 
project;  the  degree  to  which 
environmental  services  will  become  an 
integral  part  of  each  field  engineers' 
portfolio  of  services;  the  level  of  current 
or  planned  education  and  training  of 
staff  on  relevant  envirormtiental  issues; 
and  the  extent  of  environmentally 
related  information  and  expert  resources 
which  will  be  easily  accessible  by  field 
engineers. 

(2)  Demonstrated  understanding  of 
the  envirorunentally  related  technical 
assistance  needs  of  manufacturers  in 
the  target  population.  Target  population 
must  be  clearly  defined.  The 
inanufacturing  center  must  demonstrate 
that  it  understemds  the  populations 
envirorunentally  related  needs  or 
include  a  coherent  methodology  for 
identifying  those  needs.  The  proposal 
should  show  that  the  efforts  being 
proposed  will  enable  the  center  to  better 
meet  those  needs.  Factors  that  may  be 
considered  include:  A  clear  definition  of 
the  target  population,  its  size  and 
demographic  characteristics; 
demonstrated  understanding  of  the 
target  population's  environmental 
technical  assistance  needs  or  a  plan  to 
develop  this  iuiderstanding;  and 
appropriateness  of  the  size  of  the  target 
population  and  the  anticipated  impact 
for  the  proposed  expenditure. 

(3)  Coordination  with  other  relevant 
organizations.  Wherever  possible  the 
project  should  be  coordinated  with  and 
leverage  other  organizations  which  are 
providing  high  quality  environmentally- 
related  services  to  manufacturers  in  the 


same  target  population  or  which  have 
relevant  resources  which  can  be  of 
assistance  in  the  proposed  effort.  If  no 
such  organizations  exist,  the  proposal 
should  build  the  case  that  there  are  no 
such  organizations.  Applicants  will 
need  to  describe  how  they  will 
coordinate  to  allow  for  increased 
economies  of  scale  and  to  avoid 
duplication  of  services  in  providing 
assistance  to  small  and  medium-sized 
manufacturers.  Factors  that  may  be 
considered  include:  Demonstrated 
understanding  of  existing  organizations 
and  resources  relevant  for  providing 
technology  assistance  related  services  to 
the  target  population;  adequate  linkageis 
and  partnerships  with  existing 
organizations  and  clear  definition  of 
those  organizations'  roles  in  the 
proposed  activities;  and  that  the 
proposed  activity  does  not  duplicate 
existing  services  or  resources. 

(4)  Program  evaluation:  The  applicant 
should  specify  plans  for  evaluation  of 
the  effectiveness  of  the  proposed 
program  and  for  ensuring  continuous 
improvement  of  program  activities. 
Factors  that  may  be  considered  include: 
Thoroughness  of  evaluation  plans, 
including  internal  evaluation  for 
management  control,  external 
evaluation  for  assessing  outcomes  of  the 
activity,  and  "customer  satisfaction" 
measures  of  performance. 

(5)  Management  experience  and 
plans.  Applicants  should  specify  plans 
for  proper  organization,  staifflng,  and 
management  of  the  implementation 
process.  Factors  that  may  be  considered 
include:  Appropriateness  and  authority 
of  the  governing  or  managing 
organization  to  conduct  the  proposed 
activities;  qualifications  of  the  project 
team  and  its  leadership  to  conduct  the 
proposed  activity;  soundness  of  any 
stafling  plans,  including  recruitment, 
selection,  training,  and  continuing 
professional  development; 
appropriateness  of  the  organizational 
approach  for  carrying  out  the  proposed 
activity;  evidence  of  involvement  and 
support  by  private  industry. 

(6)  Financial  plan:  Applicants  should 
show  the  relevance  and  cost 
effectiveness  of  the  financial  plan  for 
meeting  the  objectives  of  the  project;  the 
firmness  and  level  of  the  applicant's 
total  financial  support  for  the  project; 
and  a  plan  to  maintain  the  program  after 
the  cooperative  agreement  has  expired. 
Factors  that  may  be  considered  include: 
Reasonableness  of  the  budget  both  in 
income  and  exp)enses;  strength  of 
commitment  and  amount  of  the 
proposer's  cost  share,  if  any; 
effectiveness  of  management  plans  for 
control  of  budget;  appropriateness  of 
matching  contributions;  and  plans  for 


maintaining  the  program  after  the 
cooperative  agreement  has  expired. 

§  291 .3    Environmental  tools  and 
tectiniques  projects. 

(a)  Eligibility  criteria.  Eligible 
applicants  for  these  projects  include  all 
nonprofit  organizations  including 
universities,  community  colleges,  state 
governments,  state  technology  programs 
and  independent  nonprofit 
organizations.  Organizations  may 
submit  multiple  proposals  under  this 
category  in  each  solicitation  for  unique 
projects. 

(b)  Project  objective.  The  purpose  of 
these  projects  is  to  support  the  initial 
development  and  implementation  of 
tools  or  techniques  which  will  aide 
manufacturing  extension  organizations 
in  providing  environmentally-related 
services  to  smaller  manufacturers  and 
which  may  also  be  of  direct  use  by  the 
smaller  manufacturers  themselves. 
Specific  industry  sectors  to.be 
addressed  and  sub-categories  of  tools 
and  techniques  may  be  specified  in 
solicitations.  These  sectors  or  sub- 
cattigories  will  be  specified  in  the 
solicitation  announcement.  Examples  of 
tools  and  techniques  include,  but  are 
not  limited  to,  manufacturing 
^sessment  tools,  environmental 
benchmarking  tools,  training  delivery 
programs,  electronically  accessible 
environmental  information  resources, 
environmental  demonstration  facilities, 
software  tools,  etc.  Projects  must  be 
completed  within  the  scope  of  the  effort 
proposed  and  should  not  require  on- 
going federal  support. 

(c)  Award  period.  Projects  initiated 
under  this  category  may  be  carried  out 
over  up  to  three  years.  Proposals 
selected  for  award  will  receive  all 
funding  from  currently  available  funds. 
If  an  application  is  selected  for  funding, 
EXDC  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  DOC. 

(d)  Matching  requirements.  No 
matching  funds  are  required  for  these 
proposals.  However,  the  presence  of 
matching  funds  (cash  and  in-kind)  will 
be  considere4  in  the  evaluation  under 
the  Financial  Plan  criteria. 

(e)  Environmental  tools  and 
techniques  projects  evaluation  criteria. 
Proposals  from  applicants  will  be 
evaluated  and  rated  on  the  basis  of  the 
following  criteria  listed  in  descending 
order  of  importance: 

(1)  Demonstrated  understanding  of 
the  environmentally-related  technical 
asuistance  needs  of  manufacturers  and 
technical  assistance  pro\iders  in  the 
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target  population.  Target  population 
must  be  clearly  defined.  The  proposal 
must  demonstrate  that  it  understands 
the  population's  environmentally 
related  tool  or  technique  needs.  The 
proposal  should  show  that  the  efforts 
being  proposed  meet  the  needs 
identified.  Factors  that  may  be 
considered  include:  A  clear  definitioivof 
the  target  population,  size  and 
demographic  distrihution;  demonstrated 
understanding  of  the  target  population's 
environmental  tools  or  techniques 
needs;  and  appropriateness  of  the  size  of 
the  target  population  and  the 
anticipated  impact  for<he  proposed 
expenditure. 

(2)  Technology  and  iriformation 
sources.  The  proposal  must  delineate 
the  sources  of  technology  and/or 
information  which  will  be  used  to  create 
the  tool  or  resource.  Sources  may 
include  those  internal  to  the  center 
(including  staff  expertise)  or  from  other 
organizations.  Factors  that  may  be 
considered  include:  Strength  of  core 
competency  in  the  proposed  area  of 
activity;  and  demonstrated  access  to 
relevant  technical  or  information 
sources  external  to  the  organization. 

(3)  Degree  of  integration  with  the 
manufacturing  extension  partnership. 
The  proposal  must  demonstrate  that  the 
tool  or  resource  will  be  integrated  into 
and  will  be  of  service  to  the  NIST 
Manufacturing  Extension  Centers. 
Factors  that  may  be  considered  include: 
Ability  to  access  the  tool  or  resource 
especially  for  MEP  extension  centers; 
methodology  for  disseminating  or 
promoting  use  of  the  tool  or  technique 
especially  within  the  MEP  system;  and 
demonstrated  interest  in  using  the  tool 
or  technique  especially  by  MEP 
extension  centers. 

(4)  Coordination  with  other  relevant 
organizations.  Wherever  possible  the 
project  should  be  coordinated  with  and 
leverage  other  organizations  which  are 

^  developing  or  have  expertise  on  similar 
tools  or  techniques.  If  no  such 
organizations  exist,  the  proposal  should 
show  that  this  the  case.  Applicants  will 
need  to  describe  how  they  will 
coordinate  to  allow  for  increased 
economies  of  scd'le  and  to  avoid 
duplication.  Factors  that  may  be 
considered  include:  Demonstrated 
understanding  of  existing  organizations 
and  resources  relevant  to  the  proposed 
project;  Adequate  linkages  and 
partnerships  with  existing  organizations 
and  clear  definition  of  those 
organizations'  roles  in  the  proposed 
activities;  and  that  the  proposed  activity 
does  not  duplicate  existing  sen  ices  or 
resources. 

(5)  Program  evaluation.  The  applicant 
should  specify  plans  for  evaluation  of 


the  effectiveness  Of  the  proposed  tool  or 
technique  and  for  ensuring  continuous 
improvement  of  the  tool.  Factors  that 
may  be  considered  include: 
Thoroughness  of  evaluation  plans, 
including  internal  evaluation  for 
management  control,  external 
evaluation  for  assessing  outcomes  of  the 
activity,  and  "customer  satisfaction" 
measures  of  performance. 

(6)  Management  experience  and 
plans.  Applicants  should  specify  plans 
for  proper  organization,  staffing,  ahd 
management  of  the  implementation 
process.  Factors  that  may  be  considered 
include:  Apprepriafeness  and  authority 
of  the  governing  or  managing 
organisation  to  conduct  the  proposed 
activities;  qualifications  of  the  project 
team  and  its  leadership  to  conduct  th«; 
proposed  activity;  soundness  of  any 
staffing  plans,  including  recruitment, 
selection,  training,  and  continuing 
professional  development:  and 
appropriateness  of  the  organizational 
approach  for  carrying  out  the  proposed 
activity. 

(7)  Financial  plan:  Applicants  should 
show  the  relevance  and  cost 
effectiveness  of  the  financial  plan  for 
meeting  the  objectives  of  the  project;  the 
firmness  and  level  of  the  applicant  s 
total  financial  support  for  the  project; 
and  a  plan  to  maintain  the  program  after 
the  cooperative  agreement  has  expired. 
Factors  that  may  be  considerable 
include:  Reasonableness  of  the  budget, 
both  in  income  and  expenses;  strength 
of  commitment  and  amount  of  the 
proposers's  cost  share,  if  any; 
effectiveness  of  management  plans  for 
control  of  budget  appropriateness  of 
matching  contributions;  and  plan  for 
maintaining  the  program  after  the 
cooperative  agreement  has  expired. 

§  291.4    National  Industry-specific  pollution 
prevention  and  environmental  compliance 
resource  centers. 

(a)  Eligibility  criteria.  Eligible 
apphcants  for  these  projects  include  ail 
nonprofit  oi^anizations  including 
universities,  community  colleges,  state 
governments,  state  technology  programs 
and  independent  nonprofit 
organizations.  Only  one  proposal  per 
organization  is  permitted  in  this 
category. 

(b)  Project  objective.  These  centers 
will  provide  easy  access  to  relevant, 
ciurent.  reliable  and  comprehensive 
information  on  pollution  prevention 
opportunities,  regulator}-  compliance 
and  technologies  and  techniques  for 
reducing  pollution  in  the  most 
competitive  manner  for  a  specific 
industry  sector  or  industrial  process. 
The  sector  or  industrial  process  to  he 
addressed  will  be  specified  in  the 
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solicitation.  The  center  will  enhance  the 
ability  of  small  businesses  to  implement 
risk  based  pollution  prevention 
alternatives  to  increase  competitiveness 
and  reduce  adverse  environmental 
impacts.  The  center  should  use  existing 
resources,  information  and  expertise 
and  will  avoid  duplication  of  existing 
efforts.  The  information  provided  by  the 
center  will  create  links  between  relevant 
EPA  Pollution  Prevention  programs. 
EPA  and  other  technical  information. 
NIST  manufacturing  extension  efforts. 
EPA  regulation  and  guidance,  and  state 
requirements.  The  center  will 
emphasize  pollution  prevention 
methods  as  the  principal  means  to  both 
comply  with  government  regulations 
and  enhance  competitiveness. 

(c)  Proyecfgoay.  To  improve  the 
environmental  and  competitive 
performance  of  smaller  manufacturers 
by: 

'    (1)  Enhancing  the  national  capability 
to  provide  pollution  prevention  and 
regulatory  requirements  information 
(federal,  state  and  local)  to  specific 
industries. 

'  (2)  Providing  easy  access  to  relevant 
and  reliable  information  and  tools  on 
pollution  prevention  technologies  and 
techniques  that  achieve  manufacturing 
efficiency  and  enhanced 
competitiveness  with  reduced 
environmental  impact. 

(3)  Providing  easy  access  to  relevant 
and  reliable  information  and  tools  to 
enable  specific  industries  to  achieve  the 
continued  environmental  improvement 
to  meet  or  exceed  compliance 
reouirements. 

(d)  Project  customers.  (1)  The 
customers  fcr  this  center  will  be  the 
businesses  in  the  industrial  sector  or 
businesses  which  use  the  industrial 
process  specified  as  the  focus  for  the. 
solicitation.  In  addition,  consultants 
providuig  services  to  those  businesses, 
the  NIST  Manufacturing  Extension 
Centers,  and  federal  state  and  local 
programs  providing  technical,  pollution 
prevention  and  compliance  assistance. 

(2)  The  center  should  assist  the 
customer  in  choosing  the  most  cost- 
effective,  environmentally  sound 
options  or  practices  that  enhance  the 
company's  competitiveness.  Assistance 
must  be  accessible  to  all  interested 
customers.  The  center,  wherever 
feasible,  shall  use  existing  materials  and 
information  to  enhance  and  develop  the 
services  to  its  customers.  The  centers 
should  rarely,  if  ever,  perform  research, 
but  should  find  and  assimilate  data  and 
information  produced  by  other  sources. 
The  center  should  not  duplicate  any 
existing  distribution  system.  The  center 
should  distribute  and  provide 
information,  but  should  not  directly 


provide  on-site  assistance  to  customers. 
Rather,  referrals  to  local  technical 
assistance  organizations  should  be  given 
when  appropriate.  Information  would 
likely  be  available  through  multiple 
avenues  such  as  phone,  fax. 
electronically  accessible  data  bases, 
printed  material,  networks  of  technical 
experts,  etc. 

(e)  Award  period.  The  pilot  initiated 
under  this  category  may  be  carried  out 
over  multiple  years.  The  proposers 
should  include  optional  second  and 
third  years  in  their  proposal.  Proposals 
selected  for  award  may  receive  one,  two 
or  three  years  of  funding  from  currently 
available  finds  at  the  discretion  of  DOC. 
If  an  application  is  selected  for  funding, 
DOC  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  DOC.  Successful  centers  may  be  given 
an  opportunity  to  receive  continuing 
funding  as  a  NIST  manufacturing  center 
after  the  expiration  of  thfeir  initial 
cooperative  agreement.  Such  a  roll-over 
will  be  based  upon  the  pierformance  of 
the  center  and  availabili|y  of  funding. 

(f)  Matching  requirements.  A 
matching  contribution  ftjom  each 
applicant  will  be  requirf)d.  NIST  may 
provide  financial  support  up  to  50%  of 
the  total  budget  for  the  project.  The 
applicant's  share  of  the  budget  may 
include  dollar  contributions  from  state, 
county,  industrial  or  othjer  non-federal 
sources  and  non-federal;  in-kind 
contributions  necessaryjand  reasonable 
for  proper  accomplishmjent  of  project 
objectives. 

fg)  Resource  center  exialuation 
criteria.  Proposals  from  applicants  will 
be  evaluated  and  rated  on  the  basis  of 
the  following  criteria  listed  in 
descending  order  of  importance: 

(1)  Demonstrated  understanding  of 
the  environmentally-relpted  information 
needs  of  manufacturers  and  technical   \ 
assistance  providers  in  the  target 
population.  Understanding  the 
environmentally-related  needs  of  the 
target  population  (i.e.,  customers)  is 
absolutely  critical  to  the  success  of  such 
a  resource  center.  Factors  that  may  be 
considered  include:  A  clear  definition  of 
the  target  population,  size  and 
demographic  distribution;  demonstrated 
understanding  of  the  target  population's 
environmentally-related  information 
needs  or  ^ clear  plan  for  identifying 
those  customer  npeds;  and 
methodologies  for  continually 
improving  the  understanding  of  the 
target  population's  environmentally- 
related  information  needs. 

(2)  Delivery  mechanisms.  The 
proposal  must  set  forth  clearly  defined. 


effective  mechanisms  for  delivery  of 
services  to  target  population.  Factors 
that  may  be  considered  include: 
Potential  effectiveness  and  efficiency  of 
proposed  delivery  systems;  and 
demonstrated  capacity  to  form  the 
effective  linkages  and  partnerships  __ 
necessary  for  success  of  the  proposed 
activity. 

(3)  Technology  and  information 
sources.  The  proposal  must  delineate 
the  sources  of  information  which  will  \w 
used  to  create  the  informational 
foundation  of  the  resource  center. 
Sources  may  include  those  internal  to 
the  Center  (including  staff  expertise), 
but  it  is  expected  that  many  sources  will 
be  external.  Factors  that  may  be 
considered  include:  Strength  of  core 
competency  in  the  proposed  area  of 
activity;  demonstrated  access  to  relevant 
technical  or  information  sources 
external  to  the  organization. 

(4)  Degree  of  integration  with  the 
manufacturing  extension  partnership 
and  other  technical  assistance 
providers.  The  proposal  must 
demonstiate  that  the  source  center  will 
be  integrated  into  the  system  of  services 
provided  by  the  NIST  Manufacturing 
Extension  Partnership  and  other 
technical  assistance  providers.  Factors 
that  may  be  considered  include:  Ability 
of  the  target  population  including  MEP 
Extension  Centers  to  access  the  resource 
center;  and  methodology  for 
disseminating  or  promoting  use  of  the 
resource  center  especially  within  the 
MEP  system. 

(5)  Coordination  with  other  relevant 
organizations.  Wherever  possible  the 
project  should  be  coordinated  with  and 
leverage  other  organizations  which  are 
developing  or  have  expertise  on  similar 
tools  or  techniques.  If  no  such 
organizations  exist,  the  proposal  should 
show  that  this  is  the  case.  Applicants 
will  need  to  describe  how  they  will 
coordinate  to  allow  for  increased 
economies  of  scale  and  to  avoid 
duplication.  Factors  that  may  be 
considered  include:  Demonstrated 
understanding  of  existing  organizations 
and  resources  relevant  to  the  proposed 
project;  and  adequate  linkages  and 
partnerships  with  existing  organizations 
and  clear  definition  of  those 
organizations'  roles  in  the  proposed 
activities. 

(6)  Program  evaluation.  The  applicant 
should  specify  plans  for  evaluation  of 
the  effectiveness  of  the  proposed 
resource  center  and  for  ensuring 
continuous  improvement.  Factors  that 
may  be  considered  include: 
Thoroughness  of  evaluation  plans, 
including  internal  evaluation  for 
management  control,  external 
evaluation  for  assessing  outcomes  of  ihn 


activity,  and  "customer  satisfaction" 
measures  of  performance;  and  the 
proposer's  plan  must  include 
documentation,  analysis  of  the  results, 
and  must  show  how  the  results  can  be 
used  in  improving  the  resource  center. 

(7)  Management  experience  and 
Plans.  Applicants  should  specify  Plans 
for  proper  organization,  staffing,  and 
management  of  the  implementation 
process.  Factors  that  may  be  considered 
incli'.de:  Appropriateness  and  authority 
of  the  governing  or  managing 
organization  to  conduct  the  proposed 
activities;  qualifications  and  experience 
of  the  project  team  and  its  leadership  to 
conduct  the  proposed  activity; 
soundness  of  any  staffing  plans, 
including  recruitment,  selection, 
training,  and  continuing  professional 
development;  and  appropriateness  of 
the  organizational  approach  for  carrying 
out  the  proposed  activity. 

(8)  Financial  plan.  Applicants  should 
show  the  relevance  and  cost 
effectiveness  of  the  financial  plan  for 
meeting  the  objectives  of  the  project;  the 
firmness  and  level  of  the  applicant's 
total  financial  support  for  the  project; 
and  a  plan  to  maintain  the  program  after 
the  cooperative  agreement  has  expired. 
Factors  that  may  be  considered  include: 
Reasonableness  of  the  budget,  both  in 
income  and  expenses;  strength  of 
commitment  and  amount  of  the 
proposer's  cost  share;  effectiveness  of 
management  plans  for  control  of  the 
budget;  and  appropriateness  of 
matching  contributions. 

§  291 .5    Proposal  selection  process. 

The  proposal  evaluation  and  selection 
process  will  consist  of  three  principal 
phases:  Proposal  qualification;  proposal 
review  and  selection  of  finalists;  and 
award  determination. 

(a)  Proposal  qualification.  All 
proposals  will  be  reviewed  by  NIST  to 
assure  compliance  with  the  proposal 
content  and  other  basic  provisions  of 
this  notice.  Proposals  which  satisfy 
these  requirements  will  be  designated 
qualified  proposals;  all  others  will  be 
disqualified  at  this  phase  of  the 
evaluation  and  selection  process. 

(b)  Proposal  review  and  selection  of 
finalists.  NIST  will  appoint  an 
evaluation  panel  composed  of  NIST  and 
in  some  cases  other  federal  employees 
to  review  and  evaluate  all  qualified 
proposals  in  accordance  with  the 
evaluation  criteria  and  values  set  forth 
in  this  notice.  A  site  visit  may  be 
requii^d  to  make  full  evaluation  of  a 
proposal.  From  the  quaUfied  proposals, 
a  group  of  finahsts  will  be  numerically 
ranked  and  recommended  for  award 
based  on  this  renew. 


(c)  Award  determination.  The  Director 
of  the  NIST.  or  her/his  designee,  shall 
select  awardees  based  on  total 
evaluation  scores,  geographic 
distribution,  and  the  availability  of 
funds.  All  three  factors  will  be  ' 
considered  in  making  an  award.  Upon 
the  final  award  decision,  a  notification 
will  be  made  to  each  of  the  proposing 
organizations. 

§291.6    Additional  requirements;  federal 
policies  and  procedures. 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws  and  Federal 
and  Department  of  Commerce  policies, 
regulations,  and  procedures  applicable 
to  Federal  financial  assistance  awards. 
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SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  revising  certain 
requirements  of  the  current  good 
manufacturing  practice  (CGMP) 
regulations  for  finished  human  and 
veterinary'  pharmaceuticals.  The 
changes  include  clarifying  the  degree  of 
discretion  provided  to  manufacturers  to 
determine  whether  separate  or  defined 
areas  of  production  and  storage  are 
necessary,  clarifying  the  standard  used 
to  determine  the  degree  of  scrutiny 
necessary  to  check  the  accuracy  of  the 
input  to  and  output  from  computer 
systems,  exempting  investigational  new 
drug  products  frgm  bearing  an 
expiration  date,  permitting  the  use  of  a 
representative  sampling  plan  for  the 
e.xamination  of  reser\-e  samples,  and 
clarifying  the  manufacturer's 
responsibilities  regarding  batch  records 
during  the  annual  evaluation  of  drug 
product  quality  standards.  These 
revisions  will  reduce  regulatbr}" 
burdens. 

EFFECnVE  DATE:  February  21,  1995 


FOR  FURTHER  INFORMATION  CONTACT: 

Howard  P.  Muller.  )r..  Center  for  Drug 
Evaluation  and  Research  (HFI>- 
362),  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rock-\ille,  MD  20855.  301-594- 
1046. 

Paul  J.  Motise,  Center  for  Drug 
Evaluation  and  Research  (HFD- 
323),  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855.  301-594- 
1089. or 

William  G.  Marnane,  Center  for 
Veterinary  Medicine  (HFV-143). 
Food  and  Drug  Administration. 
7500  Standish  PI..  Rockville  MD 
20855,  301-594-0678. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  Jul  v  14 
1981  (46  FR  36332),  FDA  announced 
that  it  was  undertaking  a  review  of 
existing  regulations  with  the  goal  of 
minimizing  regulatory  burdens  while 
maintaining  an  acceptable  level  of 
consumer  protection.  The  public  was 
invited  to  submit  information  to  assist 
the  agency  in  deciding  the  prioriLv  of 
review.  FDA  invited  data  that  would 
enable  the  agency  to  identifv  specific 
existing  regulations  or  groups  of 
regulations  perceived  to  be 
unnecessarily  costly,  burdensome,  or 
without  public  benefit,  and  on  the 
potential  savings  to  be  derived  from 
revising  or  removing  regulations. 

In  the  Federal  Register  of  July  2,  1 982 
(47  FR  29004),  FDA  announced  its 
review  priorities  based  on  comments 
from  125  individuals  and  organizations. 
One  area  selected  for  regulatory  review 
was  part  211  (21  CFR  part  211)'.  the 
regulations  that  govern  CGMP  for 
finished  pharmaceuticals. 

This,  in  turn,  led  to  an  internal 
retrospective  review  that  resulted  in         • 
recommendations  to  the  agencv.  As  a 
result  of  the  agency  review,  in  the 
Federal  Register  of  February  12,  1991 
(56  FR  5671),  FDA  issued  a  proposed 
rule  incorporating  the  recommendations 
resulting  from  the  review  (hereinafter 
referred  to  as  the  proposed  rule). 
Consideration  of  these  comments  and 
any  resulting  revisions  have  been 
incorporated  into  this  final  rule  and  aro 
discussed  in  detail  below. 

The  agency's  review  of  CGMP 
regulations  is  ongoing  and  FD.A 
anticipates  further  revisions  based  on 
the  agency's  experience  with  the 
regulations,  enforcement  efforts,  and 
communications  with  industry  and  the 
general  public. 
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n.  The  Agency's  Retrospective  Review 

The  agency  conducted  an  internal 
retrospective  review  (the  review)  of 
CGMP  regulations  to  determine  if  any 
existing  provisions  should  be  changed, 
modified,  or  removed.  Based  on  that 
review,  the  agency  concluded  that  there 
was  a  continuing  need  for  the  CGMP 
regulations  to  protect  public  health  and 
safety.  FDA's  examination  of  individual 
CGMP  provisions  revealed  that  most 
were  necessary  and  effective  in 
addressing  the  underlying  issues  and 
concerns.  The  review  did,  however, 
result  in  recommended  changes  in 
particular  CGMP  regulations.  These 
changes  were  intended  to  provide  drug 
manufacturers  with  more  flexibility  and 
discretion  in  manufactiiring  drug 
products  while  maintaining  the 
manufacturing  control  necessary  to 
ensure  drug  product  quality.  The 
proposed  changes  are  discussed  below. 

Section  211.42(c)  requires  separate  or 
defined  areas  for  a  firm's  operation  to 
prevent  contamination  or  a  mixup  of 
drug  products  or  their  ingredients. 
Although  the  agency's  review  found 
that,  in  general,  this  provision  did  not, 
with  the  exception  of  areas  of  aseptic 
processing  or  penicilUn  production, 
require  the  construction  of  physical 
barriers,  FDA  recognized  that  the  word 
"defined"  might  be  subject  to  differing 
interpretations.  FDA  concluded  that 
amending  this  provision  would  clarify 
that,  in  most  cases,  manufacturers  may 
exercise  their  judgment  to  determine 
whether  separate  or  defined  areas  of 
production  and  storage  are  necessary'. 
The  agency  is  curreatly  evaluating  the 
matter  of  separate  or  defined  areas  of 
production  and  storage  and  may,  if 
necessary,  issue  further  clarification  in 
the  future. 

Several  CGMP  regulations  require  that 
manufacturers  take  steps  to  check  the 
accuracy  of  equipment  used  in  drug 
production.  For  example,  §  211.68(b) 
addresses  the  accuracy  of  computerized' 
records  and  data.  A  number  of 
comments  opposed  routine  checking  of 
the  accuracy  of  input  to  or  output  from 
a  previously  validated  computer  on  the 
basis  that  it  was  dupUcative,  redundant, 
and  expensive.  FDA  reviewed  these 
comments  and  concluded  that,  although 
automated  systems  may  be  less  prone  to 
error,  such  systems  are  not  perfect  and 
need  to  be  monitored.  Following  its 
review,  however,  FDA  agreed  that  the 
degree  of  monitoring  required  for 
computerized  systems  would  differ  from 
that  required  for  manual  operations. 
FDA  concluded  that  this  provision  of 
the  CGMP  regulations  should  be  revised 
to  clarify  that  the  degree  and  frequency 
of  input/output  verification  be  based  on 


the  complexity  and  reliability  of  the 
computer  or  related  system. 

Before  its  retrospective  review  of  the 
CGMP  regulations,  FDA  declined  to 
grant  investigational  drug  products  an 
unqualified  exemption  from  all  or  most 
of  the  CGMP  requirements.  Following 
the  retrospective  review,  however,  FDA 
concluded  that  it  was  not  always 
possible  to  obtain  expiration  dates  for 
investigational  drug  products  because 
relatively  little  stability  data  may  be 
available  at  the  beginning  of  a  clinical 
investigation.  FDA  concluded  that  the 
expiration  dating  requirement  should  be 
eliminated  for  investigational  new  drug 
application  (IND)  products  so  long  as 
such  products  otherwise  meet  the 
stability  requirements  provided  in  the 
regulation. 

Section  211.170(b)  requires  that  most 
reserve  samples  be  examined  visually  at 
least  once  a  year  for  evidence  of 
deterioration.  Manufacturers  must  keep 
reserve  samples  that  are  representative 
of  each  lot  or  batch  of  finished  drug 
product.  The  reserve  sample  is  to 
consist  of  at  least  twice  the  quantity 
necessary  for  all  required  tests. 
Comments  responding  to  the  July  14, 
1981,  notice,  as  well  as  other 
communications  subsequently  received 
by  the  agency,  recommended  deleting 
this  requirement  because  of  the  large 
cost  to  firms  that  produce  large  numbers 
of  lots  (or  batches)  of  a  drug  product. 
The  comments  further  asserted  that  this 
requirement  was  redundant  given  other 
provisions  of  the  regulations. 

FDA  declines  to  eliminate  this 
requirement  because  suggested 
alternatives  do  not  provide  effective 
surveillance  of  all  lots  of  a  drug  product. 
The  agency  believes  the  yearly 
inspection  is  necessary  to  ensure  the 
quality  of  the  drug  product.  However, 
following  the  retrospective  review,  FDA 
concluded  that  manufacturers  could 
meet  their  obligations  under  this 
regulation  in  a  less  burdensome  way  by 
conducting  an  annual  visual  inspection 
of  reserve  samples  from  a  representative 
number  of  reserve  sample  lots. 
Therefore,  FDA  is  revising  the 
regulation  to  permit  the  use  of  a 
representative  sampling  plan  for 
examination  of  reserve  samples. 

Section  211.180  provides  general 
requirements  for  the  retention, 
treatment,  and  handling  of  CGMP 
records  and  reports.  Section  211.180(e) 
requires  the  evaluation,  at  least 
annually,  of  the  quality  standards  of 
each  drug  to  determine  the  need  for 
changes  in  drug  product  specifications. 
Firms  must  establish  and  follow  written 
procedures  for  these  annual  evaluations, 
and  §211. 180(e)(1)  and  (e)(2)  requires 
that  several  specific  items  be  included 


in  such  written  procedures.  For 
example,  §  211.180(e)(1)  requires  these 
written  procedures  to  provide  for  "(a) 
review  of  every  batch,  whether 
approved  or  rejected,  and,  where 
applicable,  records  associated  with  the 
batch." 

Following  the  retrospective  review, 
FDA  concluded  that  some 
manufacturers,  rather  than  examining 
representative  batch  records  for  each 
drug  product  manufactured  during  the 
year,  construed  this  provision  to  require 
that  every  batch  record  was  to  be 
reviewed  annually  and  evaluated 
according  to  written  procedures. 
Following  the  retrospective  review,  FDA 
decided  to  clarify  §211. 180(e)(1)  on  this 
point. 

III.  Comments  on  the  Proposed  Rule 

FDA  received  several  comments  on 
the  proposed  rule.  These  comments 
came  from  pharmaceutical 
manufacturers,  trade  associations,  and 
consumers.  In  general,  the  comments 
supported  the  agency's  efforts  to 
remove,  where  possible,  regulatory 
requirements  that  could  be  eliminated 
without  adversely  affecting  drug 
product  quality.  A  sect\on-by-section 
summary  of  the  comments  and  the 
agency's  response  follow. 

A.  Design  and  Construction  Features 

Confusion  about  the  interpretation  of 
§  211.42(c),  which  requires  separate  or 
defined  areas  for  a  firm's  operation  to 
prevent  contamination  or  mixup,  led  to 
the  proposed  revision  of  this  provision. 
■  The  proposed  revision  was  intended  to 
clarify  that,  in  many  situations,  other 
control  systems  may  be  used  in_lieu  of 
complete  physical  separation.  The 
proposal  would  require  separate  or 
defined  areas  to  prevent  contamination 
or  mix-up  "as  necessary." 

1.  Comments  on  proposed  §  211.42 
generally  supported  the  revision.  Three 
comments,  however,  recommended  that 
the  wording  be  modified.  One  comment 
requested  that  the  revision  more 
explicitly  emphasize  that  the  utilization 
of  computer-controlled  inventory 
systems  obviates  the  need  for  physical 
separation.  Two  comments  suggested 
removal  of  any  reference  to  separate  or 
defined  areas. 

The  agency  agrees  in  part  and 
disagrees  in  part  with  these  comments. 
The  preamble  to  the  proposed  rule 
noted  that  §  211.42(c)  is  intended  to 
ensure  that  sufficient  physical 
separation  exists  in  manufacturing 
operations  to  prevent  contamination  or 
mixups.  and  that  the  degree  of 
separation  is  dependent  on  the  type  of 
operation  and  its  proximity  to  other 
operations  in  the  plant  (56  FR  5671  at 


5672).  The  proposed  revision  was 
initended  to  make  it  clear  that  the 
r^ulation  did  not  necessarily  require  a 
separate  room  or  partitioned  area.  The 
agency  does  not,  however,  intend  to 
disallow  the  possibiUty  that,  in  certain 
instances,  it  may  be  necessary  to  require 
physical  separation  to  prevent 
cdntamination  or  mixups  and,  as 
discussed  above,  is  continuing  to  review 
this  matter.  Sophisticated  computer 
system*  may  provide  more  effective 
inventory  control  and  help  reduce 
mixups.  but  certain  substances,  such  as 
penicillin,  may  pose  such  a  hig^  risk  of 
contamination  that  a  separate  or  defined 
area  is  necessary  to  ensure  the  safety  of 
drug  products. 

Tne  agency  has,  therefore,  retained 
the  reference  to  separate  or  defined 
areas  but  has  revised  the  final  rule  to 
clarify  that  other  control  systems  may  be 
used  that  are  capable  of  preventing 
contamination  and  mixups.  The  agency 
stated  in  the  preamble  to  the  CGMP 
regulations  published  in  the  Federal 
Register  of  September  29,  1978  (43  FR 
45014  at  45037).  and  reiterated  in  the 
proposed  rule  (56  FR  5671  at  5672  and 
5673).  and  states  again  here  that  this 
provision  is  intended  to  ensure  that: 
"enough  physical  separation  be 
employed  as  is  necessary  to  prevent 
contamination  or  mixups.  The  degree  of 
separation  wall  depend  on  the  type  of 
operation  and  its  proximity  to  other 
operations  within  the  plant.  The  phrase 
'separate  or  defined'  is  not  intended 
necessarily  to  mean  a  separate  room  or 
partitioned  area,  if  other  controls  are 
adequate  to  prevent  mixups  and 
contamination." 

The  agency,  on^s  own  initiative,  has 
also  revised  §  211.42  to  clarify  that  the 
procedures  in  paragraphs  (c)(1)  through 
(c)(10)  of  that  regulation  should  be 
protected  from  contamination  or 
mi^ps. 

B.  Automatic,  Mechanical,  and 
Electronic  Equipment 

Section  211.68(b)  deals  with  controls 
to  be  exercised  over  computer 
operation,  data,  and  records.  The 
provision  requires,  in  part,  that  input  to 
and  output  from  a  computer  system  or 
any  related  or  similar  system  of 
formulas  or  data  shall  be  checked  for 
accuracy.  The  proposal  would  add  a 
sentence  stating  that  the  degree  and 
frequency  of  input/output  verification 
from  a  computer  or  related  system  of 
formulas  or  other  records  or  data  are  to 
be  determined  by  the  complexity  and 
reliability  of  such  a  computer  or  related 
system. 

2.  Although  all  comments  supported 
the  proposed  change  to  §  211.68ft), 
three  of  them  would  modify  the 


wording.  The  comments  suggested  that 
the  revised  regulation  does  not 
accommodate  the  accepted  use  of 
validated  computerized  drug  production 
and  control  systems. 

FDA  declines  to  amend  the  rule  as 
suggested  by  the  comments.  The  agency 
believes  that  the  wording  in  the  revised 
rule  adequately  encompasses  the  use  of 
validated  computerized  drug  production 
and  control  systems. 

3.  Two  comments  questioned  the 
need  for  human  verification  of 
operations  that  are  performed  by 
validated  computer  systems.  Both  listed 
other  regulations  that  were  not  the 
subject  of  the  proposed  rule  that 
required  more  than  one  person  to  verify 
certain  manufacturing  operations, 
apparently  in  an  effort  to  show  that 
additional  personnel  would  be  needed 
to  comply  with  proposed  §  211.68. 

FDA  notes  that  the  revisions  to 
§  211.68  do  not  impose  any  specific 
personnel  requirements.  The  agency, 
however,  is  aware  that  computers  are 
subject  to  malfunctions;  for  example, 
the  abrupt  loss  of  data  due  to  a 
computer  "crash"  can  be  a  disruptive 
experience  and  possibly  result  in  the 
loss  of  crucial  information  regarding  the 
manufacturing  process.  Less  dramatic 
events,  such  as  faulty  data  entry  or 
programming,  can  also  trigger  a  chain  of 
events  that  result  in  a  serious 
production  error  and  the  possible 
distribution  of  an  adulterated  product. 
Thus,  while  increasingly  sophisticated 
system  safeguards  and  computerized 
monitoring  of  essential  equipment  and 
programs  help  protect  data,  no 
automated  system  exists  that  can 
completely  substitute  for  human 
oversight  and  supervision. 

The  proposed  rule  stated  (56  FR  5671 
at  5673).  and  FDA  reiterates  here,  that 
while  the  degree  of  verification  is  left  to 
the  manufacturer's  discretion,  the 
exercise  of  such  discretion,  imder 
§  211.68.  requires  the  use  of  routine 
accuracy  checks  to  provide  a  high 
degree  of  assurance  that  input  to  and 
output  from  a  computer  or  related 
system  are  reliable  and  accurate. 

The  agency  intends  that  each 
manufacturer  vnll  exercise  reasonable 
judgment  based  on  a  variety  of  factors, 
including,  but  not  limited  to,  th^ 
complexity  of  the  computer  or  related 
system,  in  developing  a  method  to 
prevent  inaccurate  data  input  and 
output. 

C.  Expiration  Dating 

Proposed  §  211.137(g)  would  exempt 
investigational  drug  products  from 
expiration  dating  requirements  provided 
appropriate  stability  studies 
demonstrate  that  such  products  meet 


appropriate  standards  or  specifications 
during  their  use  in  clinical 
investigations.  | 

4.  All  comments  supported  the  ' 
proposed  revision  of  §  21 1.137.  Two 
comments,  however,  recommended 
changes  to  clarify  the  labeling 
requirements  for  new  drug  products  for 
investigational  use  that  are  to  be 
reconstituted  at  the  time  of  dispensing. 
One  comment  suggested  language 
specifying  the  requirement's  application 
to  new  drug  products  for  investigational 
use  to  avoid  confusion  with 

§21 1.137(c).  which  applies  to  all  drug 
products  that  are  to  be  reconstituted  at 
the  time  of  dispensing. 

The  agency  agrees  with  these 
comments  and  has  revised  the  rule 
accordingly. 

5.  Proposed  §  211.137(g)  also  deals 
with  new  drug  products  for 
investigational  use  that  are  to  be 
reconstituted  at  the  time  of  dispensing. 
The  proposed  regulation  stated  that 
labeling  of  such  products  would  be 
required  to  bear  expiration  "dating"  for 
the  reconstituted  drug  product.  One  - 
comment  suggested  changing  the 
proposed  requirement  instead  to  require 
the  labeling  to  bear  expiration 
"information"  for  reconstituted  drug 
products. 

The  requirement  that  expiration 
"information"  be  placed  in  the  labeling 
of  a  drug  product  is  found  at 
§  211.137(c).  and  FDA  agrees  that  this 
requirement  should  also  apply  to 
§  211.137(g).  The  final  rule  has  been 
revised  accordingly.  v 

6.  One  comment  recommended  that 
the  proposed  exemption  be  extended  to 
other  clinical  supplies  not  subject  to 
IND  requirements  that  are  distributed 
for  Umited  clinical  testing,  such  as 
internal  testing  or  evaluation  in 
laboratories  or  for  market  research. 
Examples  cited  included  drugs  subject 
to  over-the-counter  drug  monographs  or 
Drug  Efficacy  Study  Implementation 
requirements. 

The  agency  does  not  agree  that 
clinical  supplies  not  subject  to  IND 
requirements  should  be  exempt  from 
expiration  dating.  The  revision 
recognizes  that  for  IND  products  it  is 
often  difficult  or  impossible  to  obtain 
the  data  upon  which  expiration  dates 
are  based.  INT)  products  are.  therefore, 
exempt  fix)m  expiration  dating 
requirements  provided  that  they  meet 
appropriate  standards  or  specifications 
as  demonstrated  by  stability  studies 
during  their  use  in  clinical 
investigations. 

D.  Resen'e  Samples 

As  previously  noted,  proposed 
§21 1.170(b)  would  clarify  FDA's  intent 


IMI 


4090  Federal  Register  /  Vol.  60,  No.  13  /  Friday.  January  20.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  13  /  Friday.  January  20.  1995  /  Rules  and  Regulations 


4091 


that  this  provision  requires  visual 
examination  of  reserve  samples  from 
representative  sample  lots  or  batches  of 
a  drug  product  once  a  year  for  evidence 
of  deterioration  unless  such 
examination  would  affect  the  integrity 
of  the  reserve  saqiple.  The 
representative  sample  lots  or  batches 
would  be  selected  by  acceptable 
statistical  procedures. 

7.  Although  most  comments  agreed 
with  the  proposed  change,  several 
questioned  the  value  of  the  annual 
visual  examination  requirement  given 
other  required  procedures  and  programs 
such  as  stabiUty  testing,  production 
record  reviews,  and  complaint 
investigations. 

The  agency  has  carefully  considered 
these  comments  and  has  concluded  that 
the  requirement  for  annual  visual 
inspection  should  be  retained.  A 
sufficient  nimiber  of  batches  may  not  be 
examined  during  the  course  of  fulfilling 
the  other  required  procedures  and 
programs,  or  batches  examined  may  not 
be  representative  of  annual  batch 
production.  As  a  residt,  these  other 
procedures  and  programs  carmot  replace 
the  annual  visual  examination,  which 
provides  both  manufactvirers  and 
consumers  a  greater  degree  of  quality 
assurance. 

8.  Three  comments  requested 
clarification  of  the  terms 
"representative"  and  "acceptable 
statistical  procedures." 

The  agency  does  not  believe  that  it  is 
necessary  or  useful  to  define  these 
terms.  The  terms  have  been  used  in  the 
CGMP  regulations  for  over  a  decade 
without  apparent  confusion  due,  in  part. 
to  a  widespread  recognition  that  the 
meaning  of  the  term  "representative" 
may  vary  from  one  product  to  another 
as  well  as  with  respect  to  the  various 
manufacturing  processes  involved  in 
producing  a  variety  of  products.  In 
addition,  an  incomplete  definition 
might  fail  to  encompass  the  full  variety 
of  regulated  products  and  processes, 
whereas  a  complete  and  inclusive 
definition  with  regard  to  currently 
available  products  and  technology 
might  not  easily  be  adapted  to  new 
technology.  Similarly,  with  respect  to 
the  term  "acceptable  statistical 
procedures,"  a  more  detailed  definition 
would  not  permit  adaptation  to  or 
evolution  with  advances  in  statistical 
analysis. 

9.  Another  comment  suggested  that 
the  phrase  "acceptable  statistical 
procediu^s"  could  be  interpreted  to 
require  FDA  approval.  The  comment 
suggested  that  the  term  be  changed  to 
"appropriate  statistical  prbcedures." 

As  noted  above,  the  agency  does  not 
believe  that  the  suggested  change  is 


necessary  or  useful.  The  agency 
emphasizes  that  the  selection  of 
acceptable  statistical  procedures  does 
not  involve  prior  agency  approval.  The 
choice  of  such  procedures  should, 
however,  be  based  on  a  knowledge  of 
current  statistical  methodology  and 
include  consideration  of  the  application 
of  such  methodology  to  a  particular 
drug  product. 

E.  General  Requirements 

Section  2 1 1 . 1 80  (e)  requires  that 
written  records  be  maintained  so  that 
the  data  contained  therein  are  available 
at  least  annually  for  evaluation  of  the 
quality  standards  for  drug  products. 
Proposed  §  211.180(e)(1)  was  intended 
to  correct  the  misinterpretation  that  the 
regulation  required  the  review  of  every 
batch  record  for  every  drug  product 
produced  during  the  year.  The  proposed 
rule  revised  the  language  to  require  at 
least  aimually  a  review  of  a 
representative  niunber  of  batch  records. 

10.  One  comment  noted  that  current 
technology  makes  it  possible  to  use 
computer  data  to  evaluate  product 
quality  data  to  detect  adverse  trends. 
The  comment  asserted  that  such  an 
approach  permitted  more  effective  and 
frequent  evaluation  of  such  d^ta| 

The  agency  agrees  that  techrioiogical 
advances  can  produce  gains  in  both  the 
accuracy  of  data  evaluation  and  the 
speed  at  which  the  process  can  be 
conducted,  and  FDA  encourages  the  use 
of  technology  that  helps  safeguard  the 
integrity  of  the  manufacturing  process. 
However,  such  computerized 
information  must  be  used  as  a 
complement  to,  and  not  as  a  substitute 
for,  human  judgment  and  intervention. 
Computerized  assessments  must  be 
ntonitored  by  qualified  individuals  to 
detect  trends  that  may  provide  an  early 
indication  of  changes  in  drug  product 
specifications  or  manufactiu-ing  or 
control  procedures  that  merit  attention 
and  intervention.  Moreover,  other 
factors  such  as  product  complaints  and 
recall  information  may  not  be  included 
in  the  computer  data. 

11.  Several  comments  requested 
clarification  about  the  types  of  records 
subject  to  the  batch  review  requirement. 

Tne  proposed  rule  was  not  intended 
to  change  the  types  of  records  subject  to 
annual  review,  but  instead  to  allow 
review  of  a  representative  number  of 
batches  in  lieu  of  examining  all  records 
from  every  batch.  FDA  has,  therefore, 
clarified  the  final  rule  to  require  a 
review  of  a  representative  number  of 
batches,  whether  approved  or  rejected, 
and  where  applicable,  records 
associated  with  those  batches. 

The  overall  intent  of  §  211.180(e)  is  to 
provide  manufacturers  with  reliable 


procedures  for  reviewing  the  quality 
standards  for  each  drug  product.  Thus, 
FDA  advises  that,  although  this  final 
rule  does  not  in  all  cases  require  an 
annual  review  of  every  batch  record, 
adopting  a  procedure  to  check  every 
batch  record  woulfl^early  be 
appropriate  if,  for  example,  a 
representative  review  of  batch  records 
showed  an  adverse  trend  in  quality. 

12.  One  comment  advised  that  some 
firms  may  confuse  the  requirements 
with  regard  to  the  annual  review  of 
representative  batches  with  the 
requirements  for  batch  review  prior  to 
the  release  of  a  product  under  §  211.192. 

FDA  disagrees  with  the  conunent.  The 
final  rule  amends  §  211.180(e),  which 
requires  that  written  records  be 
maintained  so  that  data  can  be  used  for 
evaluating,  at  least  annually,  the  quality 
standards  of  each  drug  product.  Section 
211.192,  by  contrast,  specifically 
requires  a  quality  control  unit  to  review 
drug  product  production  and  control 
records  to  determine  compliance  with 
written  procedures  prior  to  the  release 
of  a  drug  product  batch.  In  brief, 
§  211.180(e)  involves  a  retrospective 
overall  evaluation  of  the  adequacy  of  the 
quality  standards  for  drug  products, 
while  §  211.192  involves  a 
contemporaneous  evaluation  of  a  drug 
batch  to  determine  its  conformity,  at  the 
time  of  marketing,  with  current  quality 
standards. 

13.  One  comment  suggested  allowing 
a  biennial  review  to  permit  trend 
analysis  when  three  or  fewer  product 
batches  are  produced  each  year. 

FDA  disagrees  with  this  comment. 
The  agency  believes  that  a  2-year 
interval  between  formal  review  of 
batches  is  inadequate.  Potential 
problems  with  prodpct  quality 
standards  could  go  undetected  and 
thereby  delay  recognition  of  a  need  to 
revise  specifications  or  manufacturing 
or  control  procedures.  If  a  serious  error 
is  not  detected  for  a  long  period,  the 
resulting  product  could  pose  a  threat  to 
public  health  and  safety.  Moreover,  a 
trend  analysis  may  be  performed  in 
situations  where  only  a  few  batches  are 
produced  annually  by  using  batches 
produced  in  preceding  years. 

14.  One  comment  strongly  opposed 
the  proposed  changes,  stating  that  every 
batch  record  must  be  reviewed  to  detect 
"drift"  or  changes  in  specifications  for 
components,  manufacturing  processes, 
or  other  procedures.  The  comment 
asserted  that,  without  reviewing  every 
batch,  deleterious  changes  might  be 
instituted  by  a  firm  employee  or 
employees  without  the  full  knowledge 
of  their  superiors,  particularly  the  firm's 
research  and  development  group. 


The  agency  does  not  believe  such 
additional  measures  are  necessary.  This 
OGMP  provision  does  not  stand  alone 
but  must  be  read  in  context  with  other 
CGMP  regulations.  Those  regulations 
provide  a  variety  of  safeguards  for 
different  stages  and  aspects  of  the  drug 
manufacturing  process.  It  is  the  CGMP 
regulations,  taken  as  a  whole,  that  help 
ensure  drug  quality.  Moreover,  the 
consequences  of  widespread  disclosure 
of  problems  with  drug  product  quality 
residting  from  a  recall  or  other 
ameliorative  action  are  sufficiently 
severe  to  provide  most  firms  with  a 
continuing  incentive  to  maintain  •• 
product  quality.  The  agency  has 
carefully  reviewed  this  issue  and 
believes  that  the  final  rule  will  not 
rricluce  drug  product  quality. 

IV.  Environmental  Impact 

;The  agency  has  determined  under  21 
CFR  25.24(a){10)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ci|mulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  FlexibiUty  Act  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
betiefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
enlvironmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  rule  is  consistent  with 
the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  The  amendments  to  the  CGMP 
regulations  are  intended  to  allow  drug 
manufacturers  more  flexibility  and 
discretion  in  manufacturing  drug 
products  while  maintaining  those 
CGMP  requirements  necessary  to  ensure 
drug  product  quality.  Because  this  may 
encourage  iimovation  and  the 
development  of  more  efficient 
manufacturing  procedures  that  should 
lead  to  cost  savings  for  drug 
manufacturers.  In  addition,  the  rule  is 
not  a  significant  regulatory  action  as 
defined  by  the  Executive  Order  and  so 
is  not  subject  to  review  under  the 
Executive  Order. 

The  Regulatory  Flexibility  Act 
reqjiires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  The  agency  certifies  that  the 
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final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

List  of  Subjects  in  21  CFR  Part  211 

Drugs,  Labeling,  Laboratories, 
Packaging  and  containers.  Prescription 
drugs.  Reporting  and  recordkeeping 
requirements.  Warehouses. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  211  is 
amended  as  follows: 

PART  211— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
FINISHED  PHARMACEUTICALS 

1.  The  authority  citation  for  21  CFR 
part  211  continues  to  read  as  follows: 

Authority:  Sees.  201.  501,  502,  505.  506. 
507.  512.  701.  704  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  .321.  351.  352. 
355.  356.  357.  360b,  371,  374). 

2.  Section  211.42  is  amended  in  the 
introductory  text  of  paragraph  (c)  by 
revising  the  second  sentence  to  read  as 
follows: 

§  21 1 .42    Design  and  construction  features. 

*  *         *         •         » 

(c)  •  *  •  There  shall  be  separate  or 
defined  areas  or  such  other  control 
systems  for  the  firm's  operations  as  are 
necessary  to  prevent  contamination  or 
mixups  during  the  course  of  the 
following  procedures: 

*  »        »         »         • 

3.  Section  211.68  is  amended  by 
adding  a  new  sentence  after  the  second 
sentence  in  paragraph  (b)  to  read  as 
follows: 

§211.68    Automatic,  mechanical,  and 
electronic  equipment 

•  *         •         »         « 

(b)  *  •  *  The  degree  and  frequency  of 
input/output  verification  shall  be  based 
on  the  complexity  and  reliability  of  the 
computer  or  related  system.  *  *  * 

4.  Section  211.137  is  amended  by 
redesignating  paragraph  (g)  as  paragraph 
(h)i  and  by  adding  new  paragraph  (g)  to 
read  as  follows: 

§  211 .1 37    Expiration  dating. 

•  *        •        »        • 

(g)  New  drug  products  for 
investigational  use  are  exempt  from  the 
requirements  of  this  section,  provided 
that  they  meet  appropriate  standards  or 
specifications  as  demonstrated  by 
stability  studies  during  their  use  in 
clinical  investigations.  Where  hew  drug 
products  for  investigational  use  are  to  be 


reconstituted  at  the  time  of  dispensing, 
their  labeling  shall  bear  expiration 
information  for  the  reconstituted  drug 
product. 

•  *         •         •         • 

5.  Section  211.170  is  amended  by 
revising  the  fourth  sentence  in  the 
introductory  text  of  paragraph  (b)  to 
read  as  follows: 

§211.170    Reserve  samples. 
»        •        •        «        « 

(b)  *  •  *  Except  for  those  for  drug 
products  described  in  paragraph  (b)(2) 
of  this  section,  reserve  samples  from 
representative  sample  lots  or  batches     - 
selected  by  acceptable  statistical 
procedures  shall  be  examined  visually 
at  least  once  a  year  for  evidence  of 
deterioration  unless  visual  examination 
would  affect  the  integrity  of  the  rpser\'e 
•sample.  *  *  * 

•  »         •         •         « 

6.  Section  211.180  is  amended  bv 
revising  paragraph  (e)(1)  to  read  as 
follows: 

< 

§211.180    General  requirements. 
«         *         •         •         • 

(e)  *  •  • 

(1)  A  review  of  a  representative 
number  of  batches,  whether  approved  or 
rejected,  and.  where  applicable,  records 
associated  with  the  batch. 

Dated:  Ianuar\- 11. 19P5 
VVilliara  K.  Hubbard. 

Interim  Deputy  Commissioner  forPclux,. 
IFK  Dck;.  9.5-1361  Filed  1-19-95:  8:45  am! 
BILLING  CODE  4160-01-f 


ENVIRONMENTAL  PROTECTION     . 
AGENCY 

40  CFR  Part  180 

[PP  1F4013/R2101;  FRL-4930-9] 

RIN  207a-AB78 

Pesticide  Tolerances  for  Imazethapyr 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Fina*  rule. 

SUMMARY:  This  rule  establishes 
tolerances  for  the  sum  of  the  residues  of 
the  herbicide  imazethapyr.  2-|4.5- 
dihvdro-4-m6th\l-4-(l-methylethyl)-5- 
oxo-l//-imidazoV^yl]-5-ethyl-3- 
pyridine  carboxylic^id,  as  its 
ammonium  sah  and  i«jnetabolile.  2- 
(4.5-dihydro-4-methyl-4-(l- 
methylethyl)-5-oxo-iH-imidazol-2-yl!-5- 
(l-hydroxyethyl)-3-pyridine carboMlic    , 
acid,  both  free  and  conjugated,  in  or  on 
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alfalfa,  forage  and  hay  at  3.0  parts  per 
million  (ppm).  The  American  Cyanamid 
Co.  requested  this  regulation  that 
estabhshes  the  maximum  pennissible 
level  for  residues  of  the  herbicide  in  or 
on  alfalfa. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  January  20, 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  1F4013/ 
R2101],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  A  copy  of 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  docviment  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
36277M,  Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATWN  CONTACT:  By 
mail:  Robert  J.  Taylor.  Product  Manager 
(PM)  25,  Registration  Division  (7505C). 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  245,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202.  (703)  305- 
6800. 

SUPP1.EMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  March  11. 1992  (57 
FR  8658).  which  announced  that  the 
American  Cyanamid  Co.,  P.O.  Box  400, 
Princeton,  NJ  08540.  had  submitted 
pesticide  petition  (PP)  1F4013  to  EPA 
proposing  that  40  CFR  part  180  be 
amended  by  establishing  a  tolerance 
under  section  408  of  the  Federal  Food. 
Drug  and  Cosmetic  Act.  21  U.S.C.  346a. 
for  Ae  combined  residues  of  the 
herbicide  imazethapyr,  2-(4.5-dihydro- 
4-methyl-4-(l-methylethyl)-5-oxo-lH- 
imidazol-2-yll-5-ethyl-3-pyridine- 
carboxylic  acid,  as  its  anunonium  salt 
and  the  metabolite.  2-[4,5-dihydro-4- 
methyl-4-(l-methylethyl)-5-oxo-lH- 
imidazol-2-yl]-5-(l-hydroxyethyl)-3- 
pyridine  carboxylic  acid,  both  free  and 
conjugated,  in  or  on  alfalfa,  forage  and 
hay  at  3.0  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 
filing.  The  data  submitted  in  the 


petition  and  other  relevant  material 
have  been  evaluated.  The  toxicology 
data  listed  below  were  considered  in 
support  of  the  tolerance. 

1.  Several  acute  toxicology  studies 
placing  technical-grade  imazethapyr  in 
Toxicity  Category  HI. 

2.  An  18-month  carcinogenicity  study 
with  mice  fed  diets  containing  0. 1,000, 
5.000,  or  10.000  ppm  with  no 
carcinogenic  effects  observed  under  the 
conditions  of  the  study  at  levels  up  to 
and  including  10,000  ppm  (1,500  mg/ 
kg/day)  (highest  dose  tested  (HDT)),  a 
systemic  no-observed-effect  level 
(NOEL)  of  5.000  ppm  (750  mg/kg/day). 
and  a  systemic  LOEL  of  10,000  ppm 
(1,500  mg/kg/day),  based  on  decreased 
body  weight  gain  in  both  sexes. 

3.  A  2-year  chronic  toxicity/ 

,  carcinogenicity  study  in  rats  fed  diets 
containing  0, 1.000.  5.000.  or  10,000 
ppm  with  no  carcinogenic  effects 
observed  imder  the  conditions  of  the 
study  at  levels  up  to  and  including 
10.000  ppm  (500  mg/kg/day  (HDT))  and 
a  systemic  NOEL  of  10.000  ppm  (500 
mg/kg/day  (HDT]). 

4.  A  1-year  feeding  study  in  dogs  fed 
diets  containing  0, 1.000.  5.000.  or 
10.000  ppm  vdth  a  NOEL  of  1.000  ppm 
(25  mg/kg/day  and  a  LOEL  of  5,000  ppm 
(125  mg/kg/day),  based  on  decreased 
packed  cell  volume,  hemoglobin,  and 
erythrocytes  in  females. 

5.  A  developmental  toxicity  study  in 
rats  fed  dosage  levels  of  0, 125,  375,  and 
1,125  mg/kg/day,  with  a  maternal 
toxicity  NOEL  of  375  mg/kg/day  and  a 
LOEL  of  1,125  mg/kg/day  (clinical  signs 
of  toxicity)  and  a  developmental  toxicity 
NOEL  of  greater  than  1.125  mg/kg/day 
(HDT). 

6.  A  developmental  toxicity  study  in 
rabbits  fed  dosage  levels  of  0. 100.  300. 
and  1.000  mg/kg/day  with  a  maternal 
toxicity  NOEL  of  300  mg/kg/day  and  a 
LOEL  of  1.000  mg/kg/day  (death)  and  a 
developmental  toxicity  NOEL  of  greater 
than  1.000  mg/kg/day  (HDT). 

7.  A  two-generation  reproduction 
study  in  rats  fed  dietary  levels  of  0, 
1,000.  5,000.  or  10.000  ppm  with  a 
NOEL  for  systemic  and  reproductive 
effects  of  10.000  ppm  (500  mg/kg/day 
[HDTl). 

8.  A  mutagenic  test  with  Salmonella 
typhimurium  (negative);  an  in  vitro 
chromosomal  aberration  test  in  Chinese 
hamster  ovary  cells  (positive  without 
metabolic  activation  but  at  dose  levels 
that  were  toxic  to  the  cells  and  negative 
with  metabolic  activation);  an  in  vivo 
chromosomal  aberration  test  in  rat  bone 
marrow  cells  (negative);  an  unscheduled 
DNA  sjTithesis  study  in  rat  hepatocytes 
(negative). 

Based  on  the  NOEL  of  25  mg/kg  bwt/ 
day  in  the  1-year  dog  feeding  study,  and 


using  a  hundredfold  uncertainty  factor, 
the  acceptable  daily  intake  (ADI)  for 
imazethapyr  is  calculated  to  be  0.25  mg/ 
kg  bwt/day.  The  theoretical  maximum 
residue  contrbution  (TMRC)  is  0.000100 
mg/kg  bwt/day  for  existing  tolerances 
for  the  overall  U.S.  population.  The 
current  action  will  not  increase  the 
TMRC  since  no  finite  residues  of 
imazethapyr  are  expected  from  meat 
and  milk  derived  from  animals 
consuming  treated  alfalfa.  This 
tolerance  and  previously  established 
tolerances  utilize  a  total  of  0.05  percent 
of  the  ADI  for  the  overall  U.S. 
population.  For  U.S.  subgroup 
populations,  nonnursing  infants  and 
children  aged  1  to  6,  the  previously 
estabUshed  tolerances  utiUze  a  total  of 
0.16  percent  of  the  ADI. 

A  maximum  Tolerated  Dose  (MTD)  or 
Limit  Dose  (20,000  ppm)  was  not 
evaluated  in  the  chronic  toxicity/ 
carcinogenicity  study  with  rats. 
However,  the  highest  dose  tested  was 
within  50  percent  of  the  dose  level 
necessary  for  an  adequate 
carcinogenicity  study  in  rats  (20,000 
ppm  or  1,000  mg/kg/day);  this  chemical 
is  structurally  similar  to  two  other 
pesticides  (Scepter  and  Assert)  that 
were  not  carcinogenic  in  rats  or  mice, 
and  the  genetic  toxicity  studies  were 
negative  for  imazethapyr.  For  these 
reasons,  no  further  carcinogenicity 
testing  is  required. 

Although  an  analytical  method  is 
available  for  imazethapyr  on  alfalfa 
(confirmed  by  EPA),  the  Agency  has 
requested  that  the  petitioner  rewrite  the 
primary  enforcement  procedure  to 
include  an  alternate  CE  buffer  system  as 
the  confirmatory  step  and  the  petitioner 
has  agreed.  This  pesticide  is  useful  for 
the  purposes  for  which  the  tolerances 
are  sought.  The  nature  of  the  residues  is 
adequately  understood  for  the  purposes 
of  establishing  these  tolerances. 
Adequate  analytical  methodology, 
capillary  electrophoresis,  is  available  for 
enforcement  purposes.  Because  of  the 
long  lead  time  from  establishing  this 
tolerance  to  publication,  enforcement 
methodology  is  being  made  available  in 
the  interim  to  anyone  interested  in 
pesticide  enforcement  when  requested 
by  mail  from:  Calvin  Furlow.  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
St..  SW..  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm. 
1130A,  CM  #2. 1921  Jefferson  Davis 
Hwv..  Arlington,  22202. 

There  are  currently  no  actions 
pending  against  the  registration  of  this 
chemical.  There  is  no  expectation  of 
residue  occurring  in  meat,  milk,  poultry. 
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or  eggs  fi-om  this  tolerance.  Based  on  the 
data  and  information  submitted  above, 
the  Agency  has  determined  that  the 
establishment  of  tolerances  by 
amending  40  CFR  part  180  will  protect 
the  public  health.  Therefore,  EPA  is 
est^lishing  the  tolerance  as  described 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 
date  of  publication  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  Environmental 
Protection  Agency,  at  the  address  given 
above.  40  CFR  178.20.  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  obctions  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objection.  40  CFR 
178.25.  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  sue(s)  on  which 
a  hearing  is  requested,  the  requestor's 
intentions  on  each  issue,  and  a 
summary  of  any  evidence  relied  upon 
by  the  objector.  40  CFR  178.27.  A 
request  for  hearing  will  be  granted  if  the 
Administrator  determines  at  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibiUty 
that  available  evidence  identified  by  the 
requestor  would,  if  estabhshed,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  aims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
Ipe  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  9  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  the 
economy,  productivity,  competition, 
jobs,  the  environment,  pubUc  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  action  taken  or  planned  by  another 
Agency;  (3)  materially  altering  the 
budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 


rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
pohcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  dr 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review.  Pursuant  to 
the  requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354.  94  Stat. 
1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  estabHshing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  fi-om  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  Mav  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  Januarj  9.  1995. 

Stephen  L.  Johnson,  §^ 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  18a-{AMEN0ED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.447,  paragraph  (b)  is 
amended  by  revising  the  table  therein, 
to  read  as  follows: 

§  180.447  Imazethapyr,  ammonium  salt; 
tolerances  for  residues. 


(b) 


Commodity  ^^mon' 

Alfalfa,  forage 3.0 

Alfalfa,  hay „ 3.0 

Peanuts „ „  0.I 

Peanuts,  huNs  „ 0.I 

•        •     .    •        *        • 
w 

(FR  Doc.  95-1498  Filed  1-19-95;  8:45  am) 
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40  CFR  Part  180 

[PP  1F3991/R2102;  FRL-4931-1J 
RIN  2070-AB78 

Pesticide  Tolerances  for  Triclopyr 

AGENCY:  Environmental  Protection 
Agency  (EPA).  • 

ACTION:  Final  rule. 


SUMMARY:  This  rule  establishes  a 
tolerance  for  residues  of  the  herbicide 
triclopyr  l(3,5,6-trichloro-2- 
pyridinyljoxyacetic  acid)  and  its 
metabohtes3,5,6-trichloro-2-pyridinol 
and  2-methoxy-3,5,6-trichloropyridine 
in  or  on  the  raw  agricultural 
commodities  (RACs)  rice  grain  at  0.3 
part  per  milhon  (ppm)  and  rice  straw  at 
10.0  ppm.  and  for  triclopyr  in  poultry 
meat,  poultry  fat,  and  meat  byproducts 
(except  kidney)  at  0.1  ppm,  and  eggs  at 
0.05  ppm.  DowElanco  requested  this 
regulation  that  estabhshes  the  maximum 
permissible  level  for  residues  of  the 
herbicide  in  or  on  the  commodities. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  January  20. 1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  tF3991/ 
R2102].  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St.,  SW.. 
Washington.  DC  20460.  A  copy  of  any 
objections  and  hearing  request  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW,  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy..  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  'Tolerance 
Petition  Fees"  and  forwarded  to;  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
36277M.  Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  J.  Taylor,  Product  Manager 
(PM)  25.  Registration  Division  (7505C). 
Environmental  Protection  Agency.  401 
M  St.  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  245,  CM  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)  305- 
6800. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  pubfished  in  the 
Federal  Register  of  December  13, 1991 
(56  FR  65080),  which  announced  that 
DowElanco,  9330  Zionsville  Rd., 


IMI 
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Indianapolis.  IN  46268,  had  submitted 
pesticide  petition  (PP)  1F3991  to  EPA 
proposing  that  40  CFR  180.417  be 
amended  by  establishing  a  regulation  to 
permit  the  combined  residues  of  the 
herbicide  triclopyr  [(3.5.6-trichloro-2- 
pyridinyl)oxyacetic  acidl  and  its 
metabolites  3,5.6-trichloro-2-pyridinol 
and  2-methoxy-3.5,6-trichloropyridine 
in  or  on  the  raw  agricultural 
commodities  (RACs)  rice  grain  at  0.3 
part  per  million  (ppm)  and  rice  straw  at 
8.0  ppm,  and  for  triclopyr  in  poultry 
meat,  poultry  fat.  and  meat  byproducts 
(except  kidney)  at  0.1  ppm.  and  eggs  at 
0.05  ppm. 

The  petitioner  subsequently  amended 
the  petition,  notice  of  which  appeared 
in  the  Federal  Register  of  October  21. 
1993  (58  FR  54357).  by  submitting  a 
new  Section  F  proposing  to  establish  a 
tolerance  for  the  residues  of  the 
herbicide  triclop)^-  [(3.S':S5Mchloro-2- 
pyridinyl)oxyacetic  acid)  smd^ts 
metabolites  3.5.6-trichloro-2-pyhdinol 
and  2-methoxy-3.5.6-trichloropyridine 
in  or  on  the  raw  agricultural 
commodities  (RACs)  rice  grain  at  0.3 
part  per  milUon  (ppm)  and  rice  straw  at 
10.0  ppm.  and  for  triclopyr  in  poultry 
meat,  poultry  fat.  and  meat  byproducts 
(except  kidney)  at  0.1  ppm.  and  eggs  at 
0.05  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  notices  of 
filing. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicology  data  listed 
below  were  considered  in  support  of 
this  tolerance. 

1.  An  acute  toxicology  study  placing 
technical-grade  triclopyr  in  toxicity 
Category  I. 

2.  A  22-month  carcinogenicity  study 
with  mice  fed  dosages  of  0,  7.1.  35,7, 
and  178.5  mg/kg/day  with  no 
carcinogenic  effects  observed  under  the 
conditions  of  the  study.  The  systemic 
NOEL  is  35.7  mg/kg/day  based  on 
decreased  body  weight  gain  observed  in 
both  sexes  at  the  178.5  mg/kg/day  dose. 

3.  A  2-year  chronic  toxicity/ 
carcinogenicity  study  in  rats  fed  dosages 
of  0.  3. 12.  and  36  mg/kg/day  with  no 
carcinogenic  effects  observed  under  the 
conditions  of  the  study  at  levels  up  to 
and  including  36  mg/kg/day  (HDT)  and 
a  systemic  NOEL  of  12  mg/kg/day  based 
on  a  significant  increase  in  hemoglobin, 
hematocrit  and  erythrocyte  values,  and 
a  signiRcant  increase  in  absolute  and 
relative  kidney  weights  observed  at  the 
36  mg/kg/day  dose  level  in  male  rats. 

4.  A  6-month  feeding  study  in  dogs 
fed  dosages  of  0.1. 0.5,  and  2.5  mg/kg/ 
day  with  a  NOEL  of  0.5  mg/kg/day 
based  on  significant  reductions  in  PSF 


excretion  rate,  absolute  and  relative 
kidney  weight,  and  a  significant 
increase  in  SCOT  at  2.5  mg/kg/day. 

5.  A  1-year  feeding  study  in  dogs  fed 
dosages  of  0, 0.5.  2.5,  and  5.0  mg/kg/day 
with  a  NOEL  of  0.5  mg/kg/day  (LDT) 
based  on  significant  increases  in  serum 
urea  nitrogen  and  creatinine  at  2.5  mg/ 
kg/day. 

6.  A  developmental  toxicity  study  in 
rats  fed  dosage  levels  of  0,  50, 100.  and 
200  mg/kg/day  (HDT).  with  a  maternal 
toxicity  NOEL  of  less  than  50  mg/kg/day 
and  a  developmental  toxii  :ity  NOEL  of 
200  mg/kg/day  (HDT). 

7.  A  developmental  tox  city  study  in 
rabbits  fed  dosage  levels  (fO.  10.  and  25 
mg/kg/day  with  no  develi  tpmental 
effects  noted  at  25  mg/kg/day  (HDT), 
and  a  maternal  toxicity  N  DEL  of  10  mg/ 
kg  'day  based  on  decrease ;  in  weight 

ga  n  observed  at  25  mg/kj;/day  (HDT). 

).  A  three-generation  n  production 
sti  idy  in  rats  fed  dosages  )f  0.  3. 10,  and 
30  mg/kg/day  (HDT)  showed  no 
re  jroductive  effects  up  tc  the  highest 
dc  se  tested.  The  systemic  NOEL  is  equal 
to  or  greater  than  30  mg/l  g/day. 

).  Mutagenicity  data  in  ^uded  gene 
mjitation  assays  with  E.  c  oli  and  5. 
typhimurium  (negative); !  DNA  damage 
aslays  with  B.  subtillis  (negative);  an 
ur  scheduled  DNA  synthc  sis  with  rat 
hepatocytes  (negative)  and  a 
cb  romosomal  aberration  i  est  in  Chinese 
hamster  cells  (negative). 

3ased  on  the  NOEL  of  0.5  mg/kg  bwt/ 
daly  in  the  1-year  dog  feeding  study,  and 
us  ng  a  himdredfold  uncertainty  factor, 
thi !  RfD  acceptable  daily  intake  (ADI)  for 
tri  :lopyr  is  calculated  to  be  0.005  mg/ 
kg  bwt/day.  The  theoretical  maximum 
re;  idue  contrbution  (TMRC)  is  0.000356 
m|/kg  bwt/day  for  existing  tolerances 
foi  the  overall  U.S.  population.  The 
cu  Tent  action  will  increase  the  TMRC 
by  0.000127  mg/kg  bw^day  (2.54 
pe  -cent  of  the  ADI).  These  tolerances 
an  i  previously  established  tolerances 
ut^Uze  a  total  of  7  percent  of  the  ADI  for 
the  overall  U.S.  population.  For  U.S. 
subgroup  populations,  nonnursing 
infants  and  diildren  aged  1  to  6,  the 
current  action  and  previously 
established  tolerances  utilize, 
respectively,  a  total  of  26  percent  and  16 
percent  of  the  ADI,  assuming  that 
residue  levels  are  at  the  established 
tolerances  and  that  100  percent  of  the 
crop  is  treated. 

Tnere  are  no  desirable  data  lacking. 

This  pesticide  is  useful  for  the 
purposes  for  which  the  tolerances  are 
sought.  The  nature  of  the  residues  is 
adequately  understood  for  the  purposes 
of  establishing  these  tolerances. 
Adequate  analytical  methodology,  high- 
pressure  liquid  chromotography,  is 
available  for  enforcement  purposes. 


Because  of  the  long  lead  time  from 
establishing  this  tolerance  to 
publication,  the  enforcement 
methodology  is  being  made  available  in 
the  interim  to  anyone  interested  in 
pesticide  enforcement  when  requested 
by  mail  from:  Calvin  Furlow.  Public 
Response  Program  Resources  Branch. 
Field  Operations  Division  (7506C). 
Office  of  Pesticide  Programs, 
Envirorunental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1130A.  CM  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202. 

There  are  currently  no  actions 
pending  against  the  registration  of  this 
chemical.  Based  on  the  data  and 
information  submitted  above,  the 
Agency  has  determined  that  the 
establishment  of  tolerances  by 
amending  40  CFR  part  180  will  protect 
the  public  health.  Therefore.  EPA  is 
establishing  the  tolerances  as  described 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after  the 
date  of  publication  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk.  Environmental 
Protection  Agency,  at  the  address  given 
above.  40  CFR  178.20.  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections.  40  CFR 
178.25.  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33{i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  each  issue, 
and  a  summary  of  any  evidence  rplied 
upon  by  the  objector.  40  CFR  178.27.  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. 

Under  ExecuUve  Order  12866  (58  FR 
51735.  Oct.  4, 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 


the  order  defies  a  "signficant  regulatory 
action"  as  an  action  that  is  likely  to 
result  in  a  rule  (1)  having  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities  (also  referred  to  as 
"economically  significant");  (2)  creating 
serious  inconsistancy  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  Agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review.  Pursuant  to 
the  requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  94  Stat. 
1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  9, 1995. 

Stephen  L.  Johnson, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.417  by  amending 
paragraph  (b)  by  revising  the  table 
therein,  to  read  as  follows: 


Commodity 


§180.417 
residues. 

*         * 

(b)*     - 


Triclopyr;  tolerances  for 


Eggs 

Meal,  fat,  and  meat  byproducts 
(except  liver  and  kidney)  of 
cattle,  goats,  hogs,  tiorses, 
arxj  sheep  

Meat,  fat,  and  meat  byproducts 
(except  kidney)  of  poultry 

Milk .j 

Liver  and  kidney  of  cattle, 
goafs,  hogfe.  horses,  and 
sheep I 

Rice,  grain  .,'. 

Rice,  straw  ; 


Parts  per 
millk>n 

0.05 


0.05 

0.1 
0.01 


0.5 

0.3 
10.0 
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40  CFR  Part  180 

[PP  1F3986,  PP  1F3987,  and  PP  1F3988/ 
R2098;  FRL-4928-61 

RIN  2070-AB78 

Sddium  S-Nltroguaiacolate,  Sodium  O- 
Nitrophenolate,  and  Sodium  P- 
Nitrophenolate;  Exemptions  from  the 
Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  rule  establishes 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  the^biochemical 
plant  regulators  sodium  5- 
nitroguaiacolate,  sodium  o- 
nitrophenolate,  and  sodium  p- 
nitrophenolate  in  or  on  the  raw 
agricultural  commodities  cottonseed, 
cotton  gin  byproducts,  rice,  rice  straw, 
soybeans,  and  soybean  forage  and  hay 
when  products  containing  0.1%.  0.2%, 
and  0.3%  b^weight  of  these  active 
ingredients,  respectively,  are  applied  at 
rates  of  20  grams  of  each  active 
ingredient  per  acre  or  less  per 
application  in  accordance  with  good 
agricultural  practices.  These  exemptions 
were  requested  by  Asahi  Chemical 
Manufacturing  Co..  Ltd. 

EFFECTIVE  DATE:  Effective  on  January  9. 
1995. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  IPP  1F3986. 
PP  1F3987.  and  PP  1F3988/R20981,  may 
be  submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708.  401  M  St.,  SW..  Washington  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
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Operations  Division  ;''50bC),  Office  of 
Pesticide  Programs,  Eii.ironmental 
Protection  Agency.  401  M  .St.,  .SW  . 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  the  objections  and  hearing 
requests  to  Rm.  1132.  CM  #2.  1921 
Jefferson  Davis  Hwy.,  -Arlington.  VA 
22202.  Fees  accompan\ing  objections 
shall  be  labeled  "Tolerance  Petitifin 
Fees"  and  forwarded  to;  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Leonard  S.  Cole,  Jr.,  Acting 
Product  Manager  (PM)  21.  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
E)C  20460.  Office  location  and  telephone 
number:  Rm.  227.  CM  #2,  1921  Jefferson 
Davis  Hwy.,  Ariington,  VA  22202,  (703) 
305-6900. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  December  13,  1991 
(56  FR  65080),  which  announced  that 
Asahi  Chemical  Manufacturing  Co., 
Ltd..  500  Takayasu.  IkarugaCho.  Ikoma- 
Gun.  Nara  Prefecture,  Japan,  had 
submitted  pesticide  petitions  (PP) 
1F3986,  1F3987,  and  1F3988  proposing 
to  amend  40  CFR  part  180  bv 
establishing  a  regulation  pursuant  to  the 
Federal  Food.  Drug,  and  Cosmetic  .Act, 
21  U.S.C.  346a  and  371.  to  exempt  from 
the  requirement  of  a  tolerance  the 
residues  of  the  biochemical  plant 
regulators  sodium  5-nitroguaiacol.itp. 
sodium  o-nitrophenolate,  and  sodium  p- 
nitrophenolate  when  applied  at  rales  of 
20  grams  of  active  ingredient  or  less  per 
acre  per  application  in  or  on  the  raw 
agricultural  commodities  from 
application  to  cotton,  ricp.  and 
soybeans. 

No  comments  w»!re  rec^MVf^ci  in 
response  to  the  Federal  Register  notice. 

The  data  submitted  in  the  petitions 
and  all  other  relevant  material  have 
been  evaluated.  The  toxicological  data 
considered  in  support  of  the  exemptions 
from  the  requirement  of  a  tolerance    , 
include  acute  toxicity  tests,  subchronic 
oral  toxicity  tests,  developmental        v 
toxicity  studies,  and  mutagenicity 
studies.  Acute  toxicity  tests  place  the 
end-use  product  in  Toxicity  Categorv 
IV.  The  acute  toxicity  tests  for  the 
individual  technical  chemicals  indicate 
that  sodium  5-nitroguaiacolale  is  in 
Toxicity  Category  I  based  on  priman, 
eye  irritation,  sodium  p-nitrophenolate 
is  in  Toxicity  Cxitegory  II  based  on  acute 
oral  toxicity  and  primar>'  eye  irritation, 
and  sodium  o-nitrophenolate  is  in 
Toxicity  Categor>'  II  based  on  priman,- 
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eye  irritation.  Atonic  i»a  mild  dermal 
sensitizer. 

Atonik.  the  end-use  product, 
containing  0.3%  sodium  p- 
nitrophenolate.  0.2%  sodium  o- 
nitrophenolate.  emd  0.1%  sodium  5- 
nitroguaiacolate  by  weight,  was  fed  to 
rats  in  the  subchronic  oral  toxicity  test 
at  dietary  levels  of  0.  5.000, 15.000  and 
50,000  parts  per  million  (ppm).  which 
was  equivalent  to  515, 1.589,  and  5,056 
mg/kg/day  for  males  and  531, 1,723.  and 
6,553  mg/kg/day  for  females.  Based  on 
decreased  weight  gains,  changes  in 
hematology  parameters,  relative  organ 
weights  of  liver  and  kidney,  and 
pigment  accumulation  in  kidney  and 
spleen,  the  lowest-observed-effect  level 
(LOEL)  is  approximately  1.600  mg/kg/ 
day  (1.589  and  1,723  mg/kg/day  in 
males  and  females,  respectively).  The 
no-observed-effect  level  (NOEL)  is 
approximately  525  mg/kg/day  (515  and 
531  mg/kg/day  in  males  and  females, 
respectively). 

In  a  developmental  toxicity  study, 
Atonik  was  administered  to  rats  by 
gastric  gavage  at  dose  levels  of  0, 100, 
300,  and  600  mg/kg/day.  Maternal 
toxicity  was  observed  at  the  600  mg/kg/ 
day  level,  manifested  as  significantly 
decreased  body  weight  gain  and  food 
consumption.  One  death  at  this  dose 
level  was  considered  to  be  treatment 
related.  Based  on  these  results,  the 
maternal  toxicity  NOEL  and  LOEL  were 
300  and  600  mg/kg/day,  respectively. 
Developmental  toxicity  was  not 
observed  in  this  study.  The  NOEL  for 
developmental  toxicity  was  600  mg/kg/ 
day.  and  the  LOEL  was  not  determined. 

In  mutagenicity  studies,  the 
individual  active  ingredients  were 
negative  for  mutagenicity  when  tested 
using  the  Ames  Test,  the  Mouse 
Micronucleus  Assay,  and  the  Mouse 
Lymphoma  Assay. 

All  of  the  toxicity  studies  submitted 
are  considered  acceptable.  The  toxicity 
data  provided  are  sufficient  to  show  that 
there  are  no  foreseeable  human  or 
domestic  animal  health  hazards  likely  to 
arise  from  the  use  of  these  active 
ingredients  as  plant  regulators  in  the 
concentrations  present  in  the  end-use 
product  and  applied  at  rates  of  20  grams 
of  each  active  ingredient  or  less  per 
acre. 

Acceptable  daily  intake  (ADI)  and 
maximum  permissible  intake  (MPI) 
considerations  are  not  relevant  to  these 
petitions.  Chronic  exposure  data  upon 
which  ADI  and  MPI  values  are  based  are 
not  required  for  pesticides  which  are 
classified  as  biochemicals  and  applied 
at  rates  of  20  grams  or  less  of  each  active 
ingredient  per  acre.  Although  the 
individual  active  ingredients  are  acutely 
toxic  in  certain  tests,  the  end-use 
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pi  xluct  containing  the  combined  active 
in  ^dients  at  the  concentrations 
sf  ecified  above  was  in  the  lowest 
to  deity  category.  At  application  rates  of 

grams  per  acre  or  less,  the  level  of 
acjtive  ingredient  which  may  be  present 

any  of  the  food  or  feed  items  would 

far  below  levels  which  demonstrated 
any  effects  in  the  subchronic  oral 
toxicity  test,  developmental  toxicity 
studies,  and  mutagenicity  studies.  For 
example,  in  order  to  reach  a  dosage  rate 
comparable  to  the  LOEL  (1.600  mg/kg/ 
day)  obtained  in  the  subchronic  oral 
toxicity  study,  it  is  calculated  that  a 
person  weighing  50  kg  would  need  to 
consume  all  of  the  produce  firom  4  acres 
of  crop  every  day. 

Because  the  tolerance  exemption  does 
not  define  a  permitted  residue  level  in 
food,  the  requirement  for  an  analytical 
method  for  enforcement  purposes  is  not 
applicable  to  this  exemption  request. 
This  is  the  first  exemption  from  the 
requirement  of  a  tolerance  for  the  active 
ingredients,  sodium  5-nitroguaiacolate, 
sodium  o-nitrophenolate,  and  sodium  p- 
nitrophenolate.  By  way  of  public 
reminder,  this  notice  also  reiterates  the 
registrant's  responsibility  under  section 
6(a)(2)  of  FIFRA,  to  submit  additional 
factual  information  regarding  adverse 
effects  on  the  environment  and  to 
himian  health  by  these  pesticides. 

These  active  ingredients  are 
considered  useful  for  the  purpose  for 
which  the  exemptions  from  the 
requirement  of  a  tolerance  are  sought. 
Based  on  the  information  considered, 
the  Agency  concludes  that 
establishment  of  the  exemptions  will 
protect  the  public  health.  Therefore,  the 
regulation  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  40  CFR  178.20.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objiectionable  and  the  grounds  for  the 
objections.  40  CFR  178.25.  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  in  40  CFR  178.27.  A 
request  for  a  he^ng  will  be  granted  if 
the  AdministiBtor  determines  that  the 
material  subniitted  shows  the  following: 
There  is  a  gen^ine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  suclf  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  to  the  contrary;  and 
resolution  of  factual  issue(s)  in  the 
manner  sought  by  the  requestor  would 


be  adequate  to  justify  the  action 
requested.  40  CFR  178.32. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (0MB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
.intyre,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  takon  ur 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order.  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  FlexibiUty  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  an  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedures. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  lanuary  9. 1995. 

Stephen  L.  Johnsan, 

Acting  Director.  Office^/ Pesticidv  Progranii' 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  subpart  D,  by  adding  new 
§§180.1139, 180.1140,  and  180.1141,  to 
read  as  follows: 


§  180.1139    Sodium  5-nitroguaiacolate; 
exemption  from  the  requirement  of  a 
tolerance. 

The  biochemical  sodium  5- 
nitroguaiacolate  is  exempted  from  the 
requirement  of  a  tolerance  when  used  as 
a  plant  regulator  in  end-use  products  at 
a  concentration  of  0.1%  by  weight  and 
applied  at  an  application  rate  of  20 
grams  of  active  ingredient  per  acre  (20 
g  ai/A)  or  less  per  application,  in  or  on 
the  raw  agricultural  commodities 
cottonseed,  cotton  gin  byproducts,  rice, 
rice  straw,  soybeans,  and  soybean  forage 
and  hay. 


§180.1140    Sodium  o-nitrophenolate; 
exemption  from  the  requirement  of  a 
tolerance. 

The  biochemical  sodium  o- 
nitrophenolate  is  exempted  from  the 
requirement  of  a  tolerance  when  used  as 
a  plant  regulator  in  end-use  products  at 
a  concentration  of  0.2%  by  weight  and 
applied  at  an  application  rate  of  20 
grams  of  active  ingredient  per  acre  (20 
g  ai/A)  or  less  per  application,  in  or  on 
the  raw  agricultural  commodities 
cottonseed,  cotton  gin  byproducts,  rice, 
rice  straw,  soybeans,  and  soybean  forage 
and  hay. 

§180.1141     Sodium  p-nitrophenolate; 
exemption  from  the  requirement  of  a 
tolerance. 

The  biochemical  sodium  p- 
nitrophenolate  is  exempted  from  the 
requirement  of  a  tolerance  when  used  as 
a  plant  regulator  in  enduse  products  at 
a  concentration  of  0.3%  by  weight  and 
applied  at  an  application  rate  of  20 
grams  of  active  ingredient  per  acre  (20 
g  ai/A)  or  less  per  application,  in  or  on 
the  raw  agricultural  commodities 
cottonseed,  cotton  gin  by-products,  rice, 
rice  straw,  soybeans  and  soybean  forage 
and  hay. 
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40  CFR  Parts  180  and  186 

[PP  2F4041.  FAP  2H5621/R2103;  FRL-4931- 
2] 

RIN  2070-AB78 

Pesticide  Tolerance  and  Feed  Additive 
Regulation  for  Sethoxydim 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes  a 
pesticide  tolerance  for  the  combined 
residues  of  the  herbicide  sethoxydim,  2- 
(l-ethoxyimino)  butyl]-5-[2- 
(ethylthio)propyl)-3-hydroxy-2- 
cyclohexene-1-one),  and  its  metabolites 
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containing  the  2-cyclohe,xene-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  raw  agricultural  commodity 
(RAC)  canola/rapeseed  at  35.0  parts  per 
million  (ppm)  and  a  feed  additive 
regulation  in  or  on  animal  feed 
commodity  canola/rapeseed  meal  at  40 
ppm.  BASF  Corp.  requested  these 
regulations  to  establish  maximum 
permissible  levels  for  residues  of  the 
pesticide  in  or  on  the  commodities. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  January  20,  1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  2F4041, 
FAP  2H5261/R2103],  may  be  submitted 
to:  Hearing  Clerk  (1900^  Environmental 
Protection  Agency,  Rm.  M3708,  401  M 
St.,  SW.,  Washington,  DC  20460.  A  copy 
of  objections  and  hearing  request  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public   ' 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  CM  #2. 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees  '  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
36277M,  Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail.  Robert  J.  Taylor,  Product  Manager 
(PM  25).  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  245,  CM  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)  305- 
6800. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  March  11,  1992  (57 
FR  8658).  which  announced  that  BASF 
Corp.,  P.O.  Box  13528.  Research 
Triangle  Park,  NC  27709-3528,  had 
submitted  pesticide  petition  (PP) 
2F4041.  EPA  issued  a  notice,  pubHshed 
in  the  Federal  Register  of  June  10,  1992 
(57  FR  24646)  that  the  company  had 
submitted  feed  additive  petition  (FAP) 
2H5621.  PP  2F4041  requests  that  the 
Administrator,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d),  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  the 
combined  residues  of  the  herbicide 
sethoxydim,  2-(l-ethox>imino)butyl]-5- 
[2-(ethylthio)  propyll-3-hydroxy-2- 


cyclohnxene-1-one)  and  its  metabolites 
containing  the  2-cyclohexone-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  raw  agricultural  commodity 
(RAC)  canola/  rapeseed  at  35.0  parts  por 
million.  FAP  2H5621  requests  that  the 
Administrator,  pursuant  to  section 
409(e)  of  the  FFDCA  (21  U.S.C.  348(e)), 
amend  40  CFR  part  186  by  establishing 
a  feed  additive  regulation  for  combined 
residues  of  the  herbicide  sethoxydim.  2- 
[l-ethoxyimino)butyl)-5-l2- 
(ethylthio)propyll-3-hydroxy- 
2cyclohexene-l-one).  and  its  - 
metabolites  containing  the  2- 
cyclohexene-l-on^  moiety  (calculated  as 
the  herbicide)  in  or  on  animal  feed 
commodity  canola/rapeseed  meal  at  40 
ppm. 

No  comments  were  received  in 
response  to  these  notices  of  filing. 

The  scientific  data  submitted  in  the 
petitions  and  other  relevant  material 
have  been  evaluated.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerances  include: 

1.  Several  acute  toxicology  studies 
placing  technical  sethoxydim  in  acute 
toxicity  categor>-  IV  for  priman,'  eye  and 
dermal  irritation  and  acute  toxicity 
category'  III  for  acute  oral,  dermal,  and 
inhalation.  The  dermal  sensitization- 
guinea  pig  study  was  waived  because  no 
sensitization  was  seen  in  guinea  pigs_ 
dosed  with  the  end-use  product  Poast . 
(18%  a.i). 

2.  A  21-day  dermal  study  with  rabbits 
fed  dosages  of  0.  40.  200.  and  1.000  mg/ 
kg/day  with  a  NOAEL  (no-obser\ed- 
adverse-effect  level)  of  greater  than 
1.000  mg/kg/day  (limit  dose). 

3.  A  1-year  feeding  study  with  dogs 
fed  dosages  (based  on  consumption)  of 
0,  8.86/9.41,  17.5/19.9.  and  110/129  mg/ 
kg/day  (males/females)  with  a  NOEL  of 
8.86/9.41  mg/kg/day  (males/females) 
based  on  equivocal  anemia  in  males  antl 
females  at  17.5/19.9  mg/kg/day. 
respectively. 

4.  A  2-yeaT  chronic  feeding/ 
carcinogenicity  study  with  mice  fed 
dosages  of  0,  6,  18,  54,  and  162  mg/kg/ 
day  with  no  carcinogenic  effects 
observed  under  the  conditions  of  the 
study  at  dose  levels  up  to  and  including 
162  mg/kg/day  (highest  dose  tested 
[HDTD  and  a  systemic  NOEL  of  18  mg/ 
kg/day. 

5.  A  2-year  chronic  feeding/ 
carcinogenic  study  with  rats  fed  dosages 
of  0,  2.  6,  and  18  mg/kg/day  (HDT)  with 
no  carcinogenic  effects  observed  under 
the  conditions  of  the  study  at  dosage 
levels  up  to  and  including  18  mg/kg/day 
(HDT)  and  a  systemic  NOEL  greater  than 
or  equal  to  18  mg/kg/day  (HDT).  This 
study  was  reviewed  under  current 
guidelines  and  was  found  to  be 
unacceptable  because  the  doses  used 
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were  insufficient  to  induce  a  toxic 
response  and  a  maximum  tolerated  dose 
(MTD)  was  not  achieved.  This  study 
must  be  repeated. 

6.  In  a  second  supplemental  chronic 
feeding/carcinogenic  study  with  rats  fed 
dosages  of  0. 18.2/23.0,  and  55.9/71.8 
mg/kg/day  (males/females)  with  no 
carcinogenic  effects  observed  under  the 
conditions  of  the  study  at  dose  levels  up 
to  and  including  55.9/71.8  mg/kg/day 
(HDT)  (males/females)  and  a  systemic 
NOEL  greater  than  or  equal  to  55.9/71.8 
mg/kg/day  (males/females).  The  doses 
used  were  insufficient  to  induce  a  toxic 
response  and  failed  to  achieve  an  MTD 
or  define  a  Lowest  Effect  Level  (LEL). 
Slight  decreases  in  body  weights  in  the 
final  quarter  of  the  study,  although  not 
biologically  significant,  can  support  a 
free-standing  NOAEL  of  55.9/71.8  mg/ 
kg/day  (males/females). 

7.  A  developmental  toxicity  study  in 
rats  fed  dosages  of  0.  50, 180,  650,  and 
1 ,000  mg/kg/day  with  a  maternal 
NOAEL  of  180  mg/kg/day  and  a 
maternal  LEL  of  650  mg/kg/day 
(irregular  gait,  decreased  activity. 
excessive  salivation,  and  anogenital 
staining);  and  a  developmental  NOAEL 
of  180  mg/kg/day  and  a  developmental 
LEL  of  650  mg/kg/day  (21  to  22  percent 
decrease  in  fetal  weights,  filamentous 
tail  and  lack  of  tail  due  to  the  absence 
of  sacral  and/or  caudal  vertebrae,  and 
delayed  ossification  in  the  hyoids. 
vertebral  centnun  and/or  transverse 
processes,  stemebrae  and/or 
metatarsals,  and  pubes). 

8.  A  developmental  toxicity  study  in 
rabbits  fed  doses  of  0.  80. 160,  320.  and 
400  mg/kg/day  with  a  maternal  NOEL  of 
320  mg/kg/day  and  a  maternal  lowest 
obstrvable  effect  level  (LOEL)  of  400 
mg/\ei(day  (37  percent  reduction  in 
bodyvreight  gain  without  significant 
differences  in  group  mean  body  weights, 
and  decrea.sed  food  consumption  during 
dosing);  and  a  developmental  NOEL 
greater  than  400  mg/kg/day  (HDT). 

9.  A  two-generation  reproduction 
study  with  rats  fed  dosage  levels  of  0. 
150.  bOO.  and  3,000  ppm  (approxima^ly 
0.  7.5.  30.  and  150  mg/kg7day)  with  no 
reproductive  effects  observed  at  3.000 
ppm  (approximately  150  mg/kg/day) 
(HDT).  However,  the  Agency  considers 
this  study  usable  for  regulatory 
purposes  and  has  established  a  free- 
standing NOEL  of  3.000  ppm 
(approximately  150  mg/kg/day). 

10.  Mutagenicity  studies  included: 
Ames  Assays,  which  were  negative  for 
Salmonella  typbimurium  strains  TA98, 
TAIOO.  TA1535,  and  TA  1537,  with  and 
without  metabolic  activity;  sethoxydim 
did  not  cause  structural  chromosomal 
aberrations  at  doses  up  to  5,000  mg/kg 
in  Chinese  hamster  bone  marrow  cells 


in  vivo;  a  Host  Mediated  Assay  (mouse) 
with  4S.  typhimurium  was  negative  at 
2.5  grams/kg/day  of  chemical,  and 
recombinant  assays  and  forward 
mutations  in  Bacillus  subtilis, 
Escherichia  coli.  and  S.  typhimurium 
were  all  negative  at  concentrations  of 
greater  than  or  equal  to  100%;  a  in  vitro 
Unscheduled  DNA  Synthesis  Assay  in 
Primary  Rat  Hepatocytes  had  a  negative 
response  for  DNA  repair  (UDS)  in 
primary  rat  hepatocyte  cultures  exposed 
up  to  insoluble  (greater  than  101 
micrograms  per  milliliter  (mL))  and 
cytotoxic  (507  ug/mL)  doses. 

11.  In  a  rat  metabolism  study, 
excretion  was  extremely  rapid  and 
tissue  accumulation  was  negligible, 
assuming  DMSO  vehicle  does  not  affect 
excretion  or  storage  of  NP-55  (78 
percent  excreted  into  urine  and  20.1 
percent  excreted  in  feces). 

The  reference  dose  (RFD).  based  on  a 
NOEL  of  8.8b  mg/kg  bwrt/day  in  the  1- 
year  feeding  study  in  dogs  and  an 
uncertainty  factor  of  100.  was  calculated 
to  be  0.09  mg/kg  bwt/day.  The 
theoretical  maximum  residue 
contribution  (TMRC)  for  the  overall  U. 
S.  population  is  0.031961  mg/kg  bwt/ 
day  or  35.9%  of  the  RfD  for  existing 
tolerances  for  the  overall  use 
population.  The  ciurent  action  will 
increase  the  TMRC  by  0.000380  mg/kg 
bwt/ day.  These  tolerances  and 
previously  established  tolerances  utilize 
a  total  of  35.9  percent  of  the  ADI  for  the 
overall  U.S.  population.  For  U.S. 
subgroup  populations,  nonnursing 
infants  and  children  aged  1  to  6.  the 
current  action  and  previously 
established  tolerances  utilize, 
respectively,  a  total  of  61.8  percent  and 
72.6  percent  of  the  ADI.  assuming  that 
residue  levels  are  at  the  established 
tolerances  and  that  100  percent  of  the 
crop  is  treated. 

Desirable  data  lacking  based  on 
review  of  data  under  current  guidelines 
include  a  carcinogenicity  in  mice  study 
and  a  chronic  feeding/carcinogenicity  in 
rats  study.  Because  the  current  studies, 
although  unacceptable  by  current 
guidelines,  provide  useful  information 
and  these  tolerances  utilize  3  percent  of 
the  RtD,  the  Agency  believes  there  is 
little  risk  from  establishment  of  these 
tolerances.  Any  additional  tolerance 
proposals  will  be  considered  on  a  case- 
by-case  basis. 

The  pesticide  is  useful  for  the 
purposes  for  which  these  tolerances  are 
sought  and  capable  of  achieving  the 
intended  physical  or  technical  effect. 
The  nature  of  the  residue  is  adequately 
understood,  and  adequate  analytical 
methods  (gas  chromatography  using 
sulfur-spedfic  flame  photometric 
detection)  are  available  for  enforcement 


purposes.  The  method  is  listed  in  the 
Pesticide  Analytical  Manual.  Volume  II 
(PAM  II).  as  Method  I. 

There  are  currently  no  actions 
pending  against  the  registration  of  this 
chemical.  Any  secondary  residues 
occuring  in  meat,  fat,  meat  byproducts 
and  milk  of  cattle,  goats,  hogs,  horses 
and  sheep  will  be  covered  by  existing 
tolerances.  There  are  no  residues 
expected  to  occur  in  poultry  meat,  meat 
byproducts,  fat,  or  eggs  from  these 
tolerances. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  part  180  will  protect 
the  public  health,  and  the  establishment 
of  a  feed  additive  regulation  by 
amending  40  CFR  part  185  will  be  safe. 
Therefore,  they  are  eablished  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after  the 
date  of  publication  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk.  Environmental 
Protection  Agency,  at  the  address  given 
above.  40  CFR  178.20.  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  obctions  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objection.  40  CFR 
178.25.  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  sue(s)  on  which 
a  hearing  is  requested,  the  requestor's 
intentions  on  each  issue,  and  a 
summary  of  any  evidence  relied  upon 
by  the  objector.  40  CFR  178.27.  A 
request  for  hearing  will  be  granted  if  the 
Administrator  determines  at  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  th^se  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  aims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  thfe 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.4.  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e,.  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3  f).  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
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an  ^nual  effect  of  the  economy  of  $100 
mi  lion  or  more,  or  adversely  and 
maiterially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
.safety,  or  State,  loc^il  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency:  (3) 
materially  altering  the  budgetarj- 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mapdates,  the  President's  priorities,  or 
the?  principles  set  forth  in  this  Executive 
Ord^r. 

pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
then^fore  not  subject  to  OMB  review. 
Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.94  Stat.  1164.  5  U.S.C.  601-612). 
thei  Administrator  has  determined  that 
n;g|Hations  establishing  new  tolerances 
or  Raising  tolerarice  levels  or 
estiblislKTig  ex^ptions  from  lolerancu 
rt^quirenients,  or  establishing  or  raising 
food  additive  regulations  do  not  have  a 
significant  economic  impact  on  a 
sul  stantinl  number  of  small  entities.  A 
lA's  ification  statement  to  this  effect  w.is 
published  in  the  Federal  Register  of 
M.n-4.  1981  (46  FR  24950). 

List  nf  Subjects  in  40  CFR  Parts  180  and 
188 

Environmental  protection. 
Ad  Tiinistralive  practice  and  procedure. 
.'\gi  iLultunil  commodities.  Feed 
;u\(  (tive.  Pesticides  and  pests.  Reporting 
;in(  recordkeeping  requirements. 

Dili'ti:  |anu;iry  B.  1  !»?»■;. 

.Sii>|inen  L.  Johiuon. 

n.-n  r.Uir.  nuiiistwtion  Dii-isinn,  Offkenf 
I'fs,  nidf  Prognims. 

Therefore,  chapter  I  of  title  40  of  the 
CtK  e  of  Federal  Regulations  is  amended 
.'IS  ItJllows: 

PART  180— [AMENDED] 

l.ln  part  180: 

a.  The  authority  citation  for  part  180 
conjllnues  to  read  as  follows: 

.\uthority:  21  U.S.C.  346a  and  371 

b,  In  §  180.412  by  amending 
paragraph  (a)  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
entry  for  the  raw  agricultilral  * 
commodity  canola/rapeseed  to  read  as 
follows: 


§  180.412    2-[1-(Ethoxyimino)butyl}-5-[2- 
(ettiy1thio)propyl]-3-hydroxy-2-cycloriexene- 
1-one;  tolerances  for  residues. 

(a)  •     •      • 


Commodity 


Paris  per 
million 


Canola'rapeseed 


35.0 


PART  186— [AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  ior  p.irl  IHh 
continues  to  road  as  follows: 

Authority:  21  ISC.  348. 

b.  In  t)  186.2800  in  the  t.ible  lln-rc-in  by 
adding  and  alphabetically  insi-rting  the 
entry  for  canola/rapeseed.  to  read  as 
follows: 

§  186.2800    2-[1-(Ethoxyimino)bS»ty(f-5-[2- 

(ethylthio)propyl]-3-hydroxy-2-cyclohexene- 

1-one. 


Food 


Parts  per 
miiiron 


Canolarapeseed 


40.0 


li  K  Dill,.  n.'i-l.'ilK)  Filed  l-l't-'C;:  H -JS  .ttr.! 

BILLING  CODE  65«0-S0-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
[Docket  No.  FEMA-7121] 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 


JMI 


SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (lOO-year)  flood  elevations  is 
appropriate  be(  ause  of  new  scientific  or 
te<:hnical  data.  New  fiood  insuram:e 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood.Insurance  Rate  Map(s)  in  effect 


prior  to  this  determination  for  e.ii  h 
listed  community 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  nnv 
person  has  ninety  (90)  days  in  which  u, 
request  through  the  (.ommunity  that  the 
A.ssociate  Director.  Mitigation 
Diretnorate,  reconsider  the  changes.  The 
modified  elevations  may  be  «fhanged 
(luring  the  90-day  period. 

ADDRESSES:  The  modified  haSe^OO- 
year)  flood  elevations  for  each 
community  are  available  for  inspe(.li(»n 
at  the  office  of  the  Chief  Executive 
Officer  of  each  (.ommunitv  The 
respective  addresses  are  listed  in  the 
following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mi(,haei  K.  Budley.  P.E.,  Chiel.  H,:/..;:.i 
Identification  Branch.  .Mitig.ition 
Directorate.  M)()  C  Stre«!t.  S\V. 
Washington.  DC  2()4"2,  (202)  n-}r,--7'>t.. 

SUPPLEMENTARY  INFORMATION:  Th«! 
modified  base  (lOO-ye.ir)  floc/d 
elevations  are  not  listed  lor  eai  li 
<:o,mmunity  in  this  interim  ruie.'"^ 
However,  ihe  address  of  the  Chief 
Executive  Officer  of  the  communifx 
where  Ihe  modified  base  (100-vearj 
flood  elevation  determinations  .ire 
a\ailnl)le  for  inspec  tion  is  pruvitled 

Any  reque.st  for  reconsideration  i!;i.'^l 
he  based  upon  knowledge  of  (  han;.:''(i 
t  onditions.  or  upon  new  scientific  or 
fe<.hnical  data. 

The  modific  ations  are  made  pursu.iivl 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1073.  42  t.S.C.  41(l.'i. 
and  are  in  accc^rdanc  e  with  Ihe  N.jtional 
Flood  Insurance  Ac  t  of  1968.  42  U.S.C. 
41101  ♦•/  si'q..  and  w  ith  44  CFR  Part  r.."i. 

For  rating  purposes,  the  (.urrent'\ 
effer.tive  community  number  is  shown 
and  must  be  used  for  all  new  polic  ies 
.ind  ren»n\-als. 

The  modified  bas«!  (100-yenr)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  Ih.nt 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effed  in  order  to  qualif\  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(.\FIP). 

These  modified  elevations,  together 
with  the  floodplain  management  ( riteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  he  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  n^quinmients  of  its  own,  or 


i 


? 
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pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  base^ood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because    '*■ 
modified  base  (100-year)  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973.  42 
IJ.S.C.  4105,  and  are  required  to 


§  65.4    [Amended] 

2.  The  tables  published  under  the  authority  of  §65.4  are  amended  as  follows: 


maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30. 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 


Executive  Order  12778.  Civil  |ustice      * 
Reform 

This  nde  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  Parf  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  scq.: 
Reorganization  Plan  No.  3  of  1978.  .3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.44  FR  19367. 
3  CFR.  1979  Comp..  p.  376 


"1 


ate  and  county 


Oklahoma;  Cleveland  ... 
OklafToma:  Oklahoma  .. 

11 

Texas:  Tarrant 


Location 


City  of  Nomian 


11 


Texas:  Dallas 


Texas:  Collin 


Texas:  Dallas 


Texas:  El  Paso City  of  El  Paso 


Cit>'  of  Oklahoma 
City. 


City  of  Bedford 


City  of  Carrollton 


Unincorporated 
Areas. 


City  of  Dallas 


State  and  county 


Alaska:  Unorganized 
Borough. 

California:  Shasta 


Colorado:  Arapahoe 


Cokyado:  El  Paso 


Colorado:  El  Paso 


Colorado:  Jefferson 


Hawaii:  Honolulu 


Kansas:  Johnson 


Location 


Kansas:  Sedgwick 


New  Mexkio:  Bemalillo 


Oklahoma:  Comanche  . 


City  of  Petersburg  .. 


Unirxiorporated 
Areas. 


Unincorporated 
Areas. 


City  of  Colorado 
Springs. 


City  of  Colorado 
Springs. 


Unincorporated 
Areas. 


City  and  County  of 
Honolulu. 


City  of  Overlarxl 
Park. 


City  of  Wtchita 


Dates  and  name  of 

newspaper  where 

notice  was  puk)- 

lished 


City  of  AltMjquerque 
City  of  Lawton 


July  21,  1994,  July 
28.  1994.  Peters- 
burg Pilot 

Nov,  17.  1994,  Nov. 

24.  1994.  Record- 
Searchlight. 

Oct.  6,  1994.  Oct. 
13,  1994.  Little 
Sentinel  Inde- 
pendent. 

Oct.  28.  1994,  Nov. 
4,  1994.  Gazette 
Telegraph. 

Oct.  4.  1994,  Oct. 

11.  1994,  Gazette 
Telegraph. 

Nov.  15,  1994,  Nov. 
22,  1994.  Golden 
Transcript. 

Nov.  15.  1994.  Nov. 
22,  1994.  Hof70- 
lu\u  Advertiser. 

Oct.  19,  1994,  Oct. 
26,  1994,  Johnson 
County  Sun. 

Oct.  19.  1994,  Oct. 
26.  1994.  Wichita 
Eagle. 

Nov.  18.  1994,  Nov. 

25.  1994,  Albu- 
querque Tribune. 

Aug.  5.  1994,  Aug. 

12,  1994,  Lawton 
Constitution. 


Chief  executive  offiper  of  community 


Ms.  Linda  Snow,  City  Manager.  Oty  of 
Petersburg,  P.O.  Box  329.  Petersburg, 
Alaska  99833. 

The  Honorable  Francie  Sullivan.  Chair- 
person, Shasta  County.  Board  of  Su- 
pervisors, 1815  Yuba  Street.  Redding. 
California  96001 . 

The  Honorable  John  J.  Nicholl.  Chair- 
person, Arapahoe  County.  Board  of 
Commissioners.  5334  Soutti  Prince 
Street.  Littleton.  Colorado  80166. 

The  Honoratde  Rotjerl  M.  Isaac,  Mayor, 
City  of  Colorado  Springs.  P.O.  Box 
1575.  Colorado  Springs.  Colorado 
80901. 

The  Honorat)le  Rot>ert  M.  Isaac,  Mayor, 
City  of  Colorado  Springs.  P.O.  Box 
1575,  Colorado  S(Drings,  Colorado 
80901. 

The  Honorable  Betty  J.  Miller,  Chair- 
person. Jefferson  County,  Board  of 
Commissioners,  100  Jefferson  County 
Parkway,  Golden.  Colorado  80419. 

The  Honorable '  Frank  F.  Fasi.  Mayor, 
City  and  County  of  Honolulu,  Office  of 
the  Mayor,  530  South  King  Street, 
Honolulu.  Hawaii  96813. 

The  Honorable  Ed  Eilert.  Mayor,  City  of 
Overland  Park,  City  Hall,  8500'  Santa 
Fe  Drive,  Overland  Park,  Kansas 
66212. 

The  Honorable  Elma  Broadfoot,  Mayor, 
City  of  Wichita,  City  Hall.  First  Floor. 
455  North  Main  Street.  Wichita,  Kan- 
sas 67202. 

The  Honorable  Martin  Chavez,  Mayor. 
City  of  Albuquerque,  P.O.  Box  1293, 
Albuquerque,  New  Mexico  87103. 

The  Honorable  John  T.  Marley.  Mayor, 
City  of  Lawton.  City  Hall.  103  SW  4th 
Street,  Lawton,  Oklahoma  73501 . 


Effective  ddte 
of  modifica- 
tion 


June  30. 
1994. 

Oct.  28.  1994 


Sept.  26, 
1994. 


Oct.  20.  1994 


Sept  7.  1994 


Nov.  2.  1994 


Oct.  21.  1994 


Sept.  28. 

1994. 


Oct.  6,  1994. 

Oct  27,  1994 
July  13.  1994 


Com.munity 
No. 


Texa?:  Dallas 


020074 


060358 


080011 


080060 


080060 


080087 


150001 


200174 


200328 


350002 


400049 


Texa6:  Dallas 


Texas:  Harris 


Texas:  Dallas 


Texas:  CoHin 
Texas:  Collin 
Texas:  Collin 


Texas ;: 


Collin 


Texas:  Bexar 


Texas:  Bexar 


City  of  Garland  ... 
City  of  Garland  ... 
City  of  Houston  .. 
City  of  Mesquite  . 
City  of  McKinney 
City  of  McKinney 
City  of  McKinney 
City  of  Piano  


City  of  San  Antonio 


City  of  San  Antonio 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance."} 

Dated:  January  13, 1995. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
[FR  Doc.  95-1488  Filed  1-19-95;  8:45  am) 
BILUNQ  COOe  «7t»-03-P 


Dates  arKJ  name  of 

newspaper  where 

notice  was  put)- 

lished 


Nov.  16,  1994,  l^ov. 

23,  1994,  A/orman 

Transcript 
Nov.  16,  1994,  Nov. 

23,  1994,  Journal 
Record. 

Nov.  22,  1994,  Nov. 
29.  1994.  Fort 
Worth  Star  Tele- 
gram. 

Nov.  17.  1994,  Nov. 

24.  1994, 
Metrocrest  News. 

Nov.  17,  1994.  Nov. 
24,  1994,  Courier 
Gazette. 

Oct.  7,  1994,  Oct. 

14.  1994,  Dallas 

Commercial 

Record. 
Nov.  4.  1994,  r>k)v. 

11,  1994,  El  Paso 
Times. 

Oct.  6,  1994,  Oct. 

13,  1994,  Garland 

ngws. 
Nov.  10,  1994,  Nov. 

17.  1994.  Garland 

News. 
Oct.  28,  1994.  Nov. 

4.  1994.  Houston 

Post 
Oct.  27.  1994.  Nov. 

3.  1994,  Mesquite 

News. 
Nov.  17.  1994.  Nov. 

24.  1994,  Courier 

Gazette. 
Oct.  26,  1994,  Nov. 

2,  1994.  Courier 

Gazette. 
Oct.  21,  1994,  Oct. 

28,  1994.  Courier 

Gazette. 
Oct.  5.  1994,  Oct. 

12,  1994,  The 
Dallas  Morning 
News. 

Oct  5,  1994,  Oct. 
12.  ^99A,  San  An- 
tonio Express 
News. 

Aug.  31,  1994.  Sept. 
7,  ^994.  San  An- 
tonio Express. 


Chief  executive  officer  of  community 


The  Honorable  Bill  Nations,  Mayor,  City 
of  Norman,  201  West  Gray  Street, 
Building  A,  Nomian,  Oklahoma  73069. 

The  HonoraWe  RonaW  J.  f^k*.  Mayor, 
City  of  Oklahona  City.  200  North 
Walker  Avenue.  Oklahoma  City,  Okla- 
homa 73102. 

The  Honorable  Rk*  Hurl,  Mayor,  City  of 
Bedford.  P.O.  Box  157.  Bedford.  Texas 
76095. 

The  Honorable  Milburn  Gravely.  Mayor, 
City  of  Carrollton,  P.O.  Box  110536, 
Canollton,  Texas  7501 1-0535. 

The  Honorabte  Ron  Harris,  County 
Judge,  Collin  County,  210  South 
McDonald  Street,  McKinney.  Texas 
75069. 

The  Honorable  Steve  Barlett,  Mayor,  City 
of-Dallas,  1500  Manila  Street,  Room 
5E  North,  Dayas,  Texas  75201 . 

The  Honorable  WiHtain  S.  Tilney,  Mayor, 

City  of   El   Paso,   Two  Civk:  Center 

Plaza,  El  Paso,  Texas  79901. 
The  Honorable  Bob  Smith.  Mayor.  City  of 

Garland,  P.O.  Box  469002,  Garland. 

Texas  75046-9002. 
The   HomrabUe   Jamie   ftetcliff.   Mayor. 

City   of   Garland,    P.O.    Box   469002. 

Garland,  Texas  75046-9002. 
The  HonoratHe  Bob  Lanier,  Mayor,  City 

of  Houston.  P.O.  Box  1562,  Houston, 

Texas  77251-1562. 
The  Honorabte  Cathye  Ray,  Mayor.  City 

of  Mesquite.  P.O.  Box  850137,  Mes- 
quite, Texas  75185-0137. 
The  Honorat)4e  John  Gay,  Mayor,  City  of 

McKinney,  P.O.  Box  517,  McKinney, 

Texas  75069. 
The  Honorable  John  Gay,  Mayor,  City  of 

McKinney,  P.O.  Box  517,  McKinney. 

Texas  75069. 
The  HonoraiAe  John  Gay.  Mayor,  City  of 

McKinney,  P.O.   Box  517,  McKinney, 

Texas  75069. 
The  Honorabte  James  N.  Muns,  Mayor. 

City  of  Piano,  P.O.  Box  860358.  Piano, 

Texas  75086-0358. 

The  Honorabte  Nelson  W.  Wolff,  Mayor. 
City  of  San  Antoruo,  P.O.  Box  839966. 
San  Antonio.  Texas  78283-3966. 

The  Honorabte  Nelson  W.  Wolff.  Mayor, 
City  of  San  Antonk),  P.O.  Box  839966. 
San  Antonio,  Texas  78283-3966. 


Effective  date 
of  modifica- 
tion 


Nov.  2,  1994 
Oct.  28.  1994 

Oct  31.  1994 

Oct.  31.  1994 
Oct.  31,  1984 


Sept.  16, 
1994. 


Oct  14,  1994 

Sept.  16. 
1994. 

Oct  24,  1994 
Oct.  11,  1994 
Oct  11,  1994 
Oct.  31,  1994 
Oct.  13.  1994 
OcL  14,  1994 


Sept.  15. 
1994. 


Sept.  9.  1994 


Apr.  21.  1994 


Community 
No. 


400046 
405378 

480585 

480167 
480130 

480171 

480214 
485471 
485471 
480296 
485490 
480135 
480135 
480135 
480140 

480045 

480045 


44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 


SUMMARY:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the 


communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood^insurance  premium  rates 
for  new  buildings  and  their  contents. 

EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  (lOO-year)  flood 
elevations  are  indicated  on  the 
following  table  and  revise  the  Flood 
Insurance  Rate  Map(s)  in  effect  for  each 
listed  community  prior  to  this  date. 
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ADDRESSES:  The  modifietl  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Chief,  Hazard 
Identification  Branch.  Mitigation 
Directorate.  500  C  Street.  SW. 
Washington.  DC  20472.  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION;  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  (100-year)  flood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.The 
Associate  Director  has  resolved  any 
appeals  resulting  from  this  notification. 

Tihe  modified  oase  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  notice.  However,  this 
rule  includes  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  (100-year) 
flood  elevation  determinations  are 
available  for  inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  Fart  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
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floodplain  management  measures  that 
Kie  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  (100-year)  flood 
elevations  are  in  accordance  with  44 
CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director.  Mitigation 
Directprate.  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 


Regulatory  Fle.xibility  Act  because 
modified  base  (100-year)  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4105.  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12806  of 
September  30. 1993.  Regulatory 
Planning  and  Review.  58  FR  51 735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26.  1987. 

Executive  Order  12778,  Civil  [ustice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

^    Accordingly.  44  CFR  Part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  .T  CFR. 
1978  Comp..  p.  329:  E.O.  12127.  44  FR  19367. 
3CFR.  1979Comp..  p.  376.  -^ 


§65.4    [Amended] 

2.  The  tables  published  under  the  authority  of  §65.4  are  amended  as  follows: 


State  and  county 

Location 

Dates  and  name  of 
newspaper  where 
notice  was  pub- 
lished 

Chief  executive  officer  of  community 

Effective  date 
of  modifica- 
tion 

Community 
No. 

Arizona:  Maricopa 

Town  of  Paradise 

June  8.  1994.  June 

The    Honorable    David    Hann.    Mayor. 

Apr.  22.  1994 

040049 

(FEMA  Docket  No. 

Valley. 

15.  1994,  Arizona 

Town  of  Paradise  Valley.  6401   East 

7107). 

Republic 

Lincoln  Avenue.  Paradise  Valley.  Ari- 
zona 85253. 

Arizona:  Maricopa 

City  of  Phoenix  

June  9.  1994,  June 

The   Honorable   Paul   Johnson,   Mayor. 

May  17. 

040051 

(FEMA  Docket  No. 

16.  1994,  The  Ari- 

City of  Phoenix.  200  West  Washington 

1994. 

7107). 

zona  Business 
Gazette. 

Street.  Phoenix.  Arizona  85003. 

Arizona:  Maricopa 

City  of  Phoenix  

June  7.  1994.  June 

The   Honorable   Paul   Johnson,   Mayor, 

Apr.  12.  1994 

040051 

(FEMA  Docket  No. 

14.  1994.  The  Ari- 

City of  Phoenix.  200  West  Washington 

7107). 

zona  Gazette. 

Street.  Phoenix.  Arizona  85003. 

Arizona:  Pima  (FEMA 

Unirx»rporated 

July  7.  1994,  July 

The   Honorable  Mike   Boyd.   Chairman, 

June  14. 

040073 

Docket  No.  7109). 

Areas. 

14,  1994  The 
Daily  Territorial. 

Pima   County   Board   of   Supervisors, 
130  West  Congress  Street,  Tucson. 
Arizona  85701. 

1994. 

Arizona:  Maricopa 

City  of  Scottsdale  .... 

Junes,  1994,  June 

The     Honorable     Hertiert     Drinkwater. 

Apr.  22.  1994 

045012 

(FEMA  Docket  No. 

15.  1994.  Scotts- 

Mayor. City  of  Scottsdale,  3939  Civk: 

7107). 

dale  Progress. 

Center  Boulevard.  Scottsdale.  Arizona 
85251. 

I  State  and  county 


Arizona:  Maricopa 
(FEMA  Docket  No. 
7107). 

Arkansas:  Pulaski 

(FEMA  Docket  No. 

7109). 
Arkansas:  Pulaski 

(FEMA  Docket  No. 

7109). 

Arkansas:  Pulaski 

(FEMA  Docket  No. 

7107). 
California:  Los  Angeles 

(FEMA  Docket  No. 

7109). 

Callfomia:  Riverside 
(FEMA  Docket  No. 
7109). 

California:  Sacramento 
County  (FEMA  Dock- 
et No.  7107). 

California:  San  D(^go 
(FEMA  Docket >^\ 

7107).  ^ 

California:  Santa  Bar- 
bara (FEMA  Docket 
-J         No.  7107). 

CaHfomia:  Riverside 

(FEMA  Docket  No. 

7094). 
California:  Solano 

(FEMA  Docket  No. 

70B4). 

Colorado:  Adams 
(FEMA  Docket  No. 
7094). 

Colorado:  El  Paso 
(FEMA  Docket  No. 
7107). 

Colorado:  Garfield 
(FEMA  Docket  No. 
7109). 

Colorado:  Jefferson 
(FEMA  Docket  No. 

Hawaii:  Hawaii  (FEMA 
Docket  No.  7102). 


Idaho:  Kootenai  (FEMA 
Docket  No.  7109). 


Kansas:  Barton  (FEMA 
Docket  No.  7107). 


Location 


City  of  Tempe 


City  of  Jacksonville 
Unincorporated 

City  of  Sherwood  ... 
City  of  Los  Angeles 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


City  of  San  Diego 


Dates  and  name  of 

newspaper  where 

notice  was  put>- 

lished 


City  of  Santa  Bar- 
t>ara 


City  of  Temecula 
City  of  Vacavitte 

City  of  Aurora 


City  of  Colorado 
Springs. 


Unincorporated 
Areas. 


City  of  Lakewood 


Unincorporated 
Areas. 


City  of  Coeur 
d'Alene. 


Unincorporated 
Areas. 


IMI 


June  9.  1994,  June 
16.  1994.  The  Ari- 
zona Business 
Gazette. 

July  13.  1994.  July 
20.  1994;  Jack- 
sonvitfe  Patriot 

July  13.  1994.  July 
20.  1994.  Derpo- 
crat  Gazette. ' 

July  13.  1994.  July 

20.  1994.  The 
Voice. 

July  5.  1994.  July 
12,  1994.  Los  An- 
geles Times. 

July  8.  1994.  July 
15,  1994.  Press 
Enterprise. 

Jur>e2.  1994,  Jur>e 
9,  1994.  Sac- 
ramento Bee. 

May  24.  1994.  May 
31.  1994.  San 
Diego  Daily  Trarh 
script 

June  23.  1994,  June 
30.  1994,  Sanfa 
Barbara  News- 
Press. 

April  22,  1994.  April 

29.  1994,  The 
CaHfomiaa 

June  23.  1994,  June 

30.  1994. 
VacaviUe  Reporter. 

May  25.  1994,  June 
1.  1994,  The  Au- 
rora Sentinel. 

Apr.  14.  1994.  Apr. 

21.  1994.  Gazette 
Telegraph. 

July  6.  1994.  July 
13,  1994,  Glen- 
wood  Post 

June  16,  1994.  June 
23.  1994.  U^e- 
wood  Jefferson 
Senfrne/. 

May  19.  1994.  May 
26.  1994.  Hawa/f 
Tribune  Herald. 

July  22. 1994.  July 
29,  19^,  Coeur 
d'Alene  Press. 

June  9.  1994,  June 
16.  1994.  Great 
Bend  Tribune. 


Chief  executive  officer  of  community 


The  Honorable  Harry  E.  Mitchefl,  Mayor. 
City  of  Tempe.  P.O.  Box  5002.  31  East 
Fifth  Street.  Tempe.  Arizona  85280. 

Ttie  Honorable  Tommy  Swaim,  Mayor, 
City  of  Jacksonville.  P.O.  Box  lloi 
Jacksonville,  Artonsas  72076. 

The  Honorable  F.  G.  Villines,  Judge,  Pu- 
laski County,  Administration  Building, 
201  South  Broadway,  Little  Rock.  Ar- 
kansas 72201. 

The  Honorable  Bill  Harmon.  Mayor,  City 
of  Shenwood.  2199  East  Kiehl  Avenue, 
Sherwood,  ArVansas  72120. 

The  Honorable  Rrchard  J.  Riordan. 
Mayor.  City  of  Los  Angeles.  City  Hall! 
200  North  Spring  Street.  Room  305E. 
Los  Angeles.  California  90012. 

The  Honorable  Patrida  Larson.  Chair- 
person, Riverside  County,  Board  of 
Supervisors,  P.O.  Box  1359,  Riverside, 
California  92502. 

Mr.  Dougias  M.  Frateigh,  Administrator, 
Sacramento  County.  Publk:  Wort<s 
Agency.  827  Seventh  Street,  room 
304,  Sacramento,  California  95814. 

The  Honorable  Susan  Golding.  Mayor. 
City  of  San  Diego,  202  C  Street,  San 
Diego.  California  92101. 

The  Honoratde  Hal  Conklin,  Mayor,  City 
of  Santa  Barbara.  P.O.  Box  1990. 
Santa  Bartara.  California  93102-1990. 

The  Honorable  Ron  Roberts  Mayor.  City 
ol  Temecula.  43174  Business  Part? 
Drive.  Temecula,  CaWomia  92590. 

Tfie  Honorat)le  DavkJ  Fleming.  Mayor. 
City  of  Vacaville,  City  Hall.  650  Mer- 
chant Street.  VacavHIe.  California 
95688. 

The  Honorable  Paul  Tauer.  Mayor.  City 
of  Aurora.  1470  South  Havana  Street. 
8th  floor,  Aurora.  Coforado  80012- 
4090. 

The  Honorat)le  Robert  Isaac,  Mayor,  City 
of  Colorado  Springs.  P.O.  Box  1575. 
Coforado  Springs.  Coforado  80SJT- 
1575. 

Mr.  Buckey  Art)aney.  Chairman.  Garliekf 
County,  Board  of  Commissioners.  109 
Eighth  Street,  Suite  303.  Glenwood 
Springs.  Colorado  81601. 

The  Honorat)le  Linda  Morton.  Mayor.  City 
of  Lakewood.  445  South  Allison  Part(- 
way.  Lakewood,  Colorado  80226. 

The  Honorable  Stephen  K.  Yamashiro, 
Mayor.  Hawaii  County,  25  Aupuni 
Street,  room  202,  Hito,  Hawaii  96720- 
4252. 

The  Honoratjie  Al  Hassefl.  Mayor,  City  of 
Coeur  d'Atene.  City  Hall,  710  Mullan 
Avenue,  Coeur  d'Alene,  Idaho  83814- 
3964. 

The  Honorable  Marin  C.  Isem.  Ctrair- 
persoo.  Barton  County  Board  of  Com- 
missioners. P.O.  Box  1089.  Great 
Bend,  Kansas  67530. 


Effective  date 

of  rrxxtfrca- 

tion 


May  17. 
1994. 


June  17. 
1994. 

June  17, 
1994. 


June  17, 
1994. 

Jure  3,  1994 


June  8,  1994 


Apr.  27.  1994 


Apr.  28.  1994 


Apr.  25.  1994 


Mar.  29. 
1994. 

Mar.  11. 
1994. 


Mar.  21. 
1994. 


Feb.  15. 
1994. 


June  8.  1994 


May  23. 
1994. 


Apr.  26.  1994 


June  17, 
1994. 


May  19, 
1994. 


Community 
No. 


040054 

050180 
050179 

050235 
060137 

060245 

060262 

060295 

060335 

060742 
060373 

080002 

280060 

080205 


'4 
085075 


155166 


160078 


200016 
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State  and  county 


Kansas:  Barton  (FEMA 
Docket  No.  7102). 

Louisiana:  St.  Mary 

Parish  (FEMA  Docket 

No.  7107). 
Louisiana:  St.  Mary 

Parish  (FEMA  Docket 

No.  7102). 
Montana:  Blaine  (FEMA 

Docket  No.  7102). 


Nevada:  Clark  (FEMA 
Docket  No.  7107). 

New  Mexkx):  Bernalillo 
(FEMA  Docket  No. 
7107). 

Oklahorna:  Rogers 
(FEMA  Docket  No. 
7107). 

Oklahonna:  Garfiekj 

(FEMA  Docket  No. 

7107). 
Oklahoma:  Comanche 

(FEMA  Docket  No. 

7107). 
Oklahoma:  Rogers 

(FEMA  Docket  No. 

7107). 

Oregon:  Columbia 
(FEMA  Docket  No. 
7107). 


Oregon:  Lincoln  (FEMA 
Docket  No.  7107). 


Texas:  Tarrant  (FEMA 
Docket  No.  7109). 


Texas:  Bexar  (FEMA 
Docket  No.  7109). 


1  exas:  El  Paso  (FEMA 
.    Docket  No.  7107). 

Texas:  Tarrant  (FEMA 
Docket  No.  7107). 


Texas:  Collin  (FEMA 
Docket  No.  7102). 

Texas:  Bexar  (FEMA 
Docket  No.  7107). 


Texas:  Bexar  (FEMA 
Docket  No.  7107). 


Location 


City  of  Great  Bend 
Town  of  Bervvk:k  ... 
City  of  Patterson  ... 


Unincorporated 
Areas. 


City  of  Boulder  City  . 
City  of  Alt>uquerque 

City  of  Claremore  .... 

City  of  Enid  

City  of  Lawton , 


Unincorporated 
Areas. 


Unincorporated 
Areas. 


City  of  Newport 


City  of  Arlington 


Unincorporated 
Areas. 


City  of  El  Paso 


City  of  North  Rich- 
land Hills. 


City  of  Piano  

City  of  San  Antonio 

City  of  San  Antonio 


Dates  and  name  of 
newspaper  where 
notice  was  pub- 
lished 


May  19.  1994,  May 

26.  1994.  Greaf 
Bend  Tritxjne. 

May  27.  1994.  June 
3.  1994.  Daily  Re- 
view. 

May  20.  1994.  May 

27,  1994.  Daily 
Review. 

May  18. 1994.  May 
25.  1994.  Chinook 
Opinion. 

June  9.  1994.  June 

16.  1994.  The 
Boukier  City  News. 

June  30.  1994.  July 
7.  1994.  TheAI- 
buquerque  Trib- 
une. 

June  10.  1994,  June 

17.  1994, 
Claremore  Daily 
Progress. 

June  2.  1994.  June 

9.  1994.  EnkI 

News  and  Eagle. 
May  31.  1994.  June 

7,  1994.  Lawton 

Constitution. 
June  10.  1994.  June 

17,  1994. 

Qaremore  Daily 

Progress. 
June  15.  1994.  June 

22.  1994.  The 

Spotlight 


June  10.  1994.  June 
17.  1994.  The 
Newport  News 
Times. 

July  18.  1994.  July 
25.  1994.  Fort 
Worth  Star  Tele- 
gram 

July  1.  1994,  July  8, 
1994,  San  Antonio 
Express  News. 

June  16,  1994.  June 
23.  1994.  El  Paso 
Times. 

June  16.  1994.  June 
23,  1994,  Mid- 
Cities  News. 

h^y24,  1994.  May 
31,  1994,  Oa//as 
Morning  News. 

Apr  14,  1994.  April 
21.  1994.  San  An- 
tonio Express 
News. 

Apr.  22,  1994.  April 
29,  1994.  San  An- 
tonio Express 
News. 


Chief  executive  officer  of  community 


The  Honorable  George  F.  Drake.  Mayor. 
City  of  Great  Bend.  P.O.  Box  1168. 
Great  Bend.  Kansas  67530. 

The  Honorable  Emmett  Hardaway. 
Mayor,  Town  of  Berwick,  3225  Third 
Street,  Benvick.  Louisiana  70342. 

The  Honorat)le  C.  A.  "Gus"  Lipari. 
Mayor.  City  of  Patterson.  203  Park 
Street.  Patterson.  Louisiana  70392. 

The  Honorat>le  Arthur  Kleinjan.  Chair- 
man. Blaine  County  Board  of  Commis- 
sioners. P.O.  Box  278.  Chinook,  Morv 
tana  59523. 

The  Honorable  Iris  Bletsch.  Mayor.  City 
of  Boulder  City,  401  California  Avenue, 
Boukier  City.  Nevada  89005. 

The  Honorable  Martin  Chavez.  Mayor. 
City  of  Albuquerque.  P.O.  Box  1293. 
Alt>uquerque,  New  Mexico  87103. 

The  Honorable  Tom  Pool.  Mayor.  City  of 
Claremore.  P.O.  Box  249.  Claremore, 
Oklahoma  74018. 

The  Honorable  Norman  Grey,  Mayor. 
City  of  Enid.  P.O.  Box  1768.  Enid. 
Oklahoma  73702-1768. 

The  Honorable  John  T.  Marley,  Mayor. 
City  of  Lawton,  Fourth  and  "A"  Ave- 
nue, Lawton,  Oklahoma  73501 

Mr.  Gerry  Payne,  Chairman,  County 
Commissk>ners.  Rogers  County.  219 
South  Missouri.  Room  1-109. 
Claremore.  Oklahoma  74017 

The  HonoralJle  Michael  J.  Sykes.  Chair- 
man, Columbia  County  Board  of  Conv 
missioners.  Columbia  County  Court- 
house, Room  331 .  St.  Helens.  Oregon 
97051 

The  Honorable  Mark  Collson.  Mayor.  City 
of  Newport.  810  Southwest  Alder 
Street.  Newrport,  Oregon  97365. 

The  Honorable  Rk^ard  Qreene,  Mayor. 
City  of  Arlington,  101  VVtest  Abram,  Ar- 
lington. Texas  76004. 

The  Honorable  Cyndi  Krier,  Bexar  Coun- 
ty Judge,  Bexar  County  Courthouse, 
100  Dolorosa,  San  Antonio.  Texas 
78205. 

The  Honoratjie  Larry  Francis,  Mayor,  City 
of  El  Paso.  Two  Civk;  Center  Plaza,  El 
Paso,  Texas  79901-1196. 

The  Honorat)le  Tommy  Brown,  Mayor. 
City  of  North  Richland  Hills.  P.O.  Box 
820609,  North  Rrchland  Hills,  Texas 
76182. 

The  Honorat}le  James  N.  Muns.  Mayor. 
City  of  Piano.  P.O.  Box  860358,  Piano, 
Texas  75086-0358. 

The  Honorable  Nelson  W.  Wolff.  Mayor, 
City  of  San  Antonio,  P.O.  Box  839966. 
San  Antonio,  Texas  78283-3966. 

The  Honorable  Nelson  W  Wolff,  Mayor. 
City  of  San  Antonio,  P.O.  Box  839966. 
San  Antonio.  Texas  78283-3966. 


Effective  date 

of  nxKlifica- 

tion 


Apr.  18.  1994 

May  10. 
1994. 

May  3.  1994 
Apr.  7.  1994 

Apr.  19,  1994 


Mar.  17. 
1994. 


Apr.  29.  1994 


Apr.  29.  1994 


Mar.  24. 
1994. 

May  31 . 
1994. 


Community 
No. 


May  11. 
1994. 


Apr.  25.  1994 

July  12.  1994 

June  7,  1994 

Apr.  27.  1994 
June  6.  1994 

Apr.  4.  1994 
Feb.  2.  1994 


Mar.  1 1 . 
1994. 


200019 
220194 
220197 
300144 

320004 
350002 

405375 

¥ 

400062 
400049 
405379 

410034 

410131 

485454 

480035 

480214 
480607 

480140 
480045 

480045 
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State  and  county 


Teocas:  Bexar  (FEMA 
Docket  No.  7109). 

Texas:  Williamson 
(FEMA  Docket  No. 
7107). 

Washington:  King 
(FEMA  Docket  No. 
7107). 

Washington:  King 
(FEMA  Docket  No. 
7107). 


Location 


City  of  San  Antonio 

) 
Unincorporated 
Areas. 


Unincorporated 
Areas. 


City  of  Redmond 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "FlPod  Insurance.') 

Dated:  January  13,  1995. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
(PR  Doc.  95-1490  Filed  1-19-95:  8:45  am) 

BILUNO  CODE  6718-03-P 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Final  rule. 

SUMMARY:  Base  (100-year)  flood 
elevations  and  modified  base  (100-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
(lOO-year)  flood  elevations  and  modified 
base  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
thart  each  community  is  required  either 
to  adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
commimity.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch.  Mitigation 


Dates  and  name  of 

newspaper  where 

notice  was  puts- 

lished 


July  1,  1994,  Julys. 

1994.  SanAntonk) 

Express  News. 
April  20,  1994,  April 

27,  1994, 

Williamson  County 

Sun. 
June  8,  1994.  June 

15,  1994.  Seattle 

Times. 

June  8,  1994,  June 
15,  1994.  Journal 
American. 


Chief  executive  officer  of  community 


The  Honorable  Nelson  W.  Wolff,  Mayor, 
City  of  San  Antonio.  P.O.  Box  839966, 
San  Antonio.  Texas  78283-3966. 

Mr.  Paul  Pinto,  Floodplain  Administrator, 
Williamson  County,  P.O.  Box  570, 
Georgetown,  Texas  78627. 

The  Honorable  Gary  Locke,  King  County 
Executive,  King  County  Courthouse. 
516  Third  Avenue,  room  400,  Seattle, 
Washington  98104. 

The  Honorat>le  Rosemarie  Ives,  Mayor, 
City  of  Redmond.  156701  Northeast 
85th  Street.  Redmond,  Washington 
98052. 


Effective  date 
of  modifica- 
tion 


June  7,  1994 


Jan.  24. 
1994. 


Apr.  28,  1994 


Apr.  28,  1994 


Community 
No. 


4800^5 
-181079 

530071 

I 
530087 


Directorate,  50G  C  Street.  SVV, 
Washington.  DC  20472.  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
community  listed.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104. 
and  44  CFR  Part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  fi-om  the  requirements  of  the 


Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104. 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612.  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26.  1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Expcutivo 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  l>7 
continues  to  read  as  follows: 

Authority:  42  L'.S.C.  4001  et  seq  . 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp..  p.  329:  E.O.  12127.  44  FR  19  «>7 
3  CFR.  1979  Comp..  p.  376  . 

§67.11     [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.1 1  are  amended  ;is 
follows: 


JMi 


JMI 


4106 
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Source  of  flooding  and  location 


California 


Barstow  (city),  San 

Bernardino   County   (FEMA 
Docket  No.  7103) 

Mojave  Riven 

At  the  downstream  corporate 
limit  approximately  1 0.500 
feet  downstream  of  Inter- 
state 15 

Approximately  4,300  feet 
downstream  of  Interstate  15 

Approximately  2,800  feet  up- 
stream of  Interstate  15 

Approximately  5,000  feet 
downstream  of  First  Street  .. 

Just  upstream  of  First  Street  ... 

Approximately  900  feet  up- 
stream o\^m^  Street 

Approximately  3,170  feet  up- 
stream of  First  Street 

At  the  upstream  corporate  limit 
approximately  3,600  feet  up- 
stream of  Atchison  Topeka 

and  Santa  Fe  Railway  

Lenwood  Creek:  * 

At  the  intersection  of  Lenwood 
Road  and  Sun  Valley  Road 
approximately  3.480  feet 
above  Atchison  Topeka  and 
Santa  Fe  Railway 

At  Sun  Valley  Road 

Approximately  1,400  feet  up- 
stream of  Sun  Valley  Road  .. 

Just    upstream    of    Lenwood 

Road 

Armory  Channel: 

Approximately  100  feet  up- 
stream of  Armory  Road  

Approximately  200  feet  up- 
stream of  Armory  Road  

Approximately  100  feet  down- 
stream of  Tenth  Street 

At  the  limit  of  detailed  study 
approximately  190  feet  up- 
stream of  Fifth  Street  

Maps  are  available  for  Inspec- 
tion at  City  Hall,  220  East 
Mountain  View  Road,  Barstow, 
California. 


#Depth  in 

feet  at)Ove 

ground. 

"Elevation 

in  feet 

(NGVD) 


Twentynine  Palms  (city),  San 
Bernardino  County  (FEMA 
Docket  No.  7106) 

Twentynine  Palms  Channel: 
Just  upstream  of  Bullion  Moun- 
tain Road 

Approximately       8,900       feet 
downstream  of  Amtxjy  Road 

at  an  unnamed  road  

Approximately      6,100      feet 
J;Jownstream  of  Amt)oy  Road 

at  Bagdad  Highway 

Approximately      2,100      feet 
downstream  of  Amboy  Road 
Just  upstream  of  Amboy  Road 


'2.031 

•2,049 

•2,070 

•2,083 
•2,098 

•2,101 

•2,105 

•2,120 


•2,257 
•2,261 

•2.272 

•2,339 

•2.282 
•2,286 
•2,291 

•2,358 


•1.727 


•1.747 


•1.764 

•1,786 
•1,806 


Source  of  flooding  and  location 


Basin  1:  Approximately  2,000 
feet  south  of  ttie  intersection  of 
Lupine  Avenue  and 

Twentynine  Palms  Highway  .... 
iSmoke  Tree  Wash:  At  the  inter- 
section of  Mission  Avenue  and 
National  OW  Trails  Highway  .... 
Basin  3: 
At  the  intersection  of  Mesquite 
Springs  Road  and  Sullivan 

Road 

At  the  intersection  of  Old  Dale 

Road  and  Adobe  Road  

Joshua  Mountain  Wash:  At  the 
intersection  of  Serrano   Drive 

and  Adobe  Road  

Basins  6  and  7:  Approximately 
2,000  feet  east  of  the  intersec- 
tion of  Base  Line  Road  and 

Adobe  Road  

Basins  8,  9,  10.  and  11:  M  the 
intersection  of  Araby  Avenue 

and  Morning  Drive  

SasirTS  8,9,  10,  11.  and  12: 
At  the  intersection  of  Sherman 
Hoyt  Avenue  and  Old  Dale 

Road 

At  the  intersection  of  Twilight 
Drive  arxj  Bedouin  Avenue  .. 
Approximately  4,000  feet 
southeast  of  the  intersection 
of  Morning  Drive  and  Sahara 
Avenue      measured     along 

Gold  Park  Road  

Basin  12:  Approximately  8,500 
feet  southeast  of  the  intersec- 
tion of  Morning  Drive  and  Sa- 
hara Avenue  measured  along 
Gold  Park  Road 

Maps  are  available  for  inspec- 
tion at  City  Hall,  City  of 
Twentynine  Palms,  6136 
Adobe  Road,  Twentynine 
Palms.  California. 

Colorado 


#Depth  in 

feet  atxDve 

ground. 

•Elevation 

in  feet 

(NGVD) 


La  Plata  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7106) 

Aryimas  River: 
Approximately      78.94      miles 

atxjve  the  mouth  

Approximately      79.66      miles 

atxjve  the  mouth  

Approximately     80.17     miles 

above  the  mouth 

Approximately     81.24      miles 

above  the  nnouth 

Approximately     81 .52     miles 

atx)ve  the  mouth  

Maps  are  available  for  inspec- 
tion at  1060  East  Second  Ave- 
nue, Durango.  Colorado. 


#1 
#1 

«1 
#1 

#1 

#1 
«1 

#1 
#2 

#3 

«4 


•6,593 
•6,605 
•6,622 
•6.661 
•6.669 


Source  of  flooding  and  location 

»Depth  in 

feet  above 

ground. 

•Elevation 

in  feet 

(NGVD) 

Hawaii 

Maui  County  (Unincorporated 
Areas)   (FEMA   Docket  No. 
7103) 

Kailua  Gulch:             /■ 
Approximately  300*eet  down- 
stream of  Hana  Highway  

Approximately   1,100  feet  up- 
stream of  Hana  Highway  

Approximately  200  feet  down- 
stream of  Kahului  Railroad  .. 
Maps  are  available  for  inspec- 
tion at  the  Department  of  Pub- 
lic Works  and  Waste  Manage- 
ment,  Land   Use  and  Codes 
Administration,  250  South  High 
Street,  Wailuku,  Maui,  Hawaii. 

•A7 

'     -30 

•83 

Missouri 

Jefferson    County    (Unincor- 
porated      Areas)       (FEMA 
Docket  No.  7105) 

Joachim  Creek: 
Approximately  2,000  feet  up- 
stream of  Hematite  Road 

Approximately    400    feet    up- 
stream  of   Missouri    Pacific 

^  Railroad 

Xlust     dovmstream    of     State 
/     Highway  21   

•434 

•452 
•457 

'  At  downstream  corporate  limits 
of  Citv  of  DeSoto 

•474 

Cotter  Creek: 
At   confluence    with    Joachim 

Creek 

Approximately  500  feet  up- 
stream of  Victoria  Lemay 
Road 

Approximately  100  feet  up- 
stream of  State  Highway  21 

Approximately  9,400  feet  up- 
stream of  Whitehead  Road  .. 
"Sandy  Creek: 

Just  upstream  of  Missouri  Pa- 
cific Railroad  

Approximately  200  feet  up- 
stream of  County  Highway  Z 

Approximately  500  feet  up- 
stream of  Johnston  Road  .... 

Approximately  200  feet  down- 
stream of  Allen  Road  ...,. 

Just  upstream  of  State  High- 
way 21  

Approximately  1,100  feet  up- 
stream of  Hayden  Road 

Sandy  Creek  €ast  Tributary: 

Approximately  500  feet  down- 
stream of  Linhorsl  Road  

Just  downstream  of  Jarvis 
Road 

Approximately  2,000  feet  up- 
stream   of    Sandy    Church 

Road 

Big  Creek: 

At  confluence  with  Sandy 
Creek 


•458 

•461 
•495 
•588 

•413 
•414 
•434 
•452 
•482 
•569 

•431 
•460 

•487 

•447 


\       - 
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Source  of  flooding  and  location 


Approximately    600    feet    up- 

f    stream  of  Allen  Road 

Just  upstream  of  Jarvis  Road  . 
Approximately  2,100  feet  up- 
stream of  Jarvis  Road 

Sandy  Creek  West  Tributary: 
At     confluence     with     Sandy 

:   Creek 

Approximately    100    feet    up- 

!   stream  of  Jarvis  Road 

Approximately  ^800  feet  up- 
stream of  Jarvis  Road 

Glaize  Creek: 
Just  downstream  of  Moss  Hol- 
low Road 

Just    upstream    of    Chasteen 

Lane  

Just  downstream  of  Old  Lemay 

Ferry  Road  

Approximately  1,500  feet  up- 
stream of  Quarry  Road 

Moss  Hollow  Creek: 
Approximately  360  feet  down- 
stream of  Moss  Hollow  Road 
Just    upstream    of    Kentucky 

'  Road  

Approximately  120  feet  up- 
stream of  Upper  Moss  Hol- 
low Road 

Kneff  Road  Tributary: 
Approximately  100  feet  down- 
;  stream  of  County   Highway 

I  M  

Approximately    100    feet    up- 
stream of  Kneff  Farm  Road  . 
Jkjst  upstream  of  Old  Lemay 

Ferry  Road  

Approximately  1,050  feet  up- 
stream of  Dry  Fork  Road  

OW  Lemay  Ferr^-  Road  Tributary: 
At     confluence     with     Glaize 

Creek 

J|ust    downstream    of    Wedde 

Road 

Just  upstream  of  Old  Lemay 
Ferry  Road  (first  crossing)  ... 
Approximately  2,500  feet  up- 
.  stream  of  Old  Lemay  Ferry 
I  Road  (upstreammost  cross- 
ing)   

Dutch  Creek: 
Approximately    200    feet    up- 
stream of  Little  Dutch  Creek 

Road 

Approximately  200  feet  up- 
stream of  Eime  Road 

Approximately  4,250  feet  up- 
stream of  Eime  Road 

Hock  Creek: 
Just  upstream  of  Old  Lenray 

Ferry  Road  

Just  upstream  of   Lions   Den 

Road 

Just   upstream   of   Okl   State 

Highway  21  

Just  upstream  of  Rustic  Trails 

Drive 

Approximately  3,300  feet  up- 
stream of  Rustic  Trails  Drive 


»Depth  In 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


Source  of  flooding  and  location 


•459 
•507 

•527 


•513 
•552 
•576 

•438 
•445 
•512 
*570 

•438 
•523 

•544 

•465 
•512 
•547. 
•612 

•511 
•565 
•633 

•685 

•468 
•530 
•571 

•484 
•496 
•577 
•652 
•686 


i  Maps  are  available  for  inspec- 
tion at  the  Highway  Depart- 
ment, 725  Maple  Street.  Court 
House,  Annex  BuikJing.  Hills- 
tx)ro,  Missouri. 

Oklahoma 


Bethany  (City),  Oklahoma 
County  (FEMA  Docket  No. 
7106) 

Unnamed  Tributary  to  North  Ca- 
nadian River: 

Approximately  500  feet  up- 
stream of  the  confluence 
with  the  North  Canadian 
River,  at  the  City  of  Bethany 

corporate  limits 

Approximately  1,450  feet  up- 
stream of  the  confluence 
with  the  North  Canadian 
River  

Maps  are  available  for  Inspec- 
tion at  City  Hall,  City  of  Beth- 
any, 6700  Northwest  36th 
Street.  Bethany,  Oklahoma. 


Payne  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7103) 

Stillwater  Creek:   . 

Approximately  4,300  feet  up- 
stream of  Fairground  Road  .. 

Approximately  4,700  feet  up- 
stream of  Brush  Creek  Road 

Approximately  270  feet  up- 
stream of  Perkins  Road  

Approximately  3,500  feet 
downstream  of  Range  Road 

Approximately  1 ,400  feet 
downstream  of  the  con- 
fluence with  North  Stillwater 
Creek 

Maps  are  available  for  inspec- 
tion at  the  Payne  County  Con- 
servation Distrk:t.  800  East 
Sixth  Street,  Stillwater,  Okla- 
twma. 


Tulsa  County  (Unincorporated 
Areas)  (FEMA  Docket  No. 
7106) 

Little  Sand  Creek: 

Approximately  2,000  feet 
above  the  confluence  with 
tt)e  Arkansas  River  

At  11th  Street  

Approximately  225  feet  up- 
stream of  U.S.  Highway  64  .. 

Approximately  4,325  feet  up- 
sfteam  of  U.S.  Highway  64  .. 

Approximately  5,575  feet  up- 
stream of  U.S.  Highway  64  .. 
Sartd  Creek: 


«Depth  in 

feet  atx3ve 

ground. 

'Elevation 

in  feet 

(NGVD) 


Source  of  flooding  and  kx:ation 


«Depth  in 

feet  atx)ve 

grourxl. 

*Elevati6r 

in  feet 

(NGVD) 


Approximately   1,600  feet  up- 
stream   of    the    confluence 

with  the  Arkansas  River 

Approximately    600    feet    up- 
stream of  U.S.  Highway  64  .. 
Approximately  3.700  feet  up- 
stream of  U.S.  Highway  64  .. 
•  Approximately  4,800  feet  up- 
stream of  U.S.  Highway  64  .. 
Maps  are  available  for  inspec- 
tion   at    500    South    Denver. 
Room  312,  Tulsa,  Oklahoma. 

Texas 


•1.249 


•1,250 


Glen  Rose  (City)  and 
Somervell  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7106) 

Paluxy  River: 
Approximately       2,450       feet 

downstream  of  Elm  Street  ... 

At  Elm  Street  

Just  upstream  of  U.S.  Highway 

67  

Maps  are  available  for  inspec- 
tion at  Town  Hall,  201  Ver- 
non Street,  Glen  Rose. 
Texas. 


•664 
•695 
•716 
•727 


•620 
•624 

•644 


•853 
•857 
•861 
•886 

•893 


(Catalog  of  Federal  Domestic  Assistanc  p  No. 
83.100.  -Flood  Insurance.") 

Dated:  Januarv- 13.  199,S. 
Richard  T.  Moore. 
Associati-  Dirrrtor  fnr  Mitigation. 
IFR  Dot  Q.-J-UBQ  Fjled  1-19-9.5.  8:45  ami 
BILLING  CODE  671S-03-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  61  and  69 

[CC  Docket  No.  91-213;  FCC  94-325] 

Transport  Rate  Structure  and  Pricing 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission  affirmed  the 
I  interim  transport  rate  structure,  the 
]  method  used  to  establish  initial 
'  transport  rates  under  the  interim  rate" 
•668    ^*''"^*"'"^'  3"d  the  price  cap  rules 
•676    adopted  to  regulate  future  changes  in 
transport  rates.  The  Commission  also 
•706  i  ^^larifi^d  certain  implementation 

procedures  with  respect  to  the  interim 
•740    transport  rate  structure  and  pricing 
!  rules.  In  doing  so,  the  Commission 
•749  j  resolved  all  the  remaining  issues  raised 
I  on  reconsideration  in  this  proceeding. 
EFFECTIVE  DATE:  Februar\-  21,  1995. 
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FOn  FURTHER  INFORMATION  CONTACT: 
Matthew  J.  Harthun,  (202)  418-1590  or 
David  L.  Sieradzki.  (202)  418-1576. 
Policy  and  Program  Planning  Division, 
Common  Carrier  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Third 
Memorandum  Opinion  and  Order  on 
Reconsideration  in  CC  Docket  No.  91- 
213,  adopted  December  15,  1994.  and 
released  December  22,  1994.  The 
complete  text  of  this  Third 
Memorandum  Opinion  and  Order  on 
Reconsideration  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  1919  M  Street,  N.W.,  Room  239. 
Washington,  D.C.  20554. 

Synopsis  of  Memorandum  Opinion  and 
Order 

A.  The  Interim  Rate  Structure 

1.  The  interim  rate  structure  is  a 
significant  improvement  over  the  *'equal 
qharge"  rate  structure.  We  brieve  that 
the  interim  rate  structure  is  consistent 
with  all  three  of  our  goals  in  this 
proceeding:  (1)  Encouraging  efficient 
use  of  transport  facilities  by  allowing 
pricing  that  reflects  the  way  costs  are 
incurred;  (2)  facilitating  full  and  fair 
interexchange  competition;  and  (3) 
avoiding  interference  with  the 
development  of  interstate  access 
competition.  Having  weighed  the  costs 
associated  with  an  interim  approach — 
namely,  the  effect  on  tandem 
competition  and  the  delay  in 
implementing  a  full  cost-based  rate 
structure — against  the  benefits 
associated  with  its  balancing  of  our 
three  public  interest  goals,  we  conclude 
that  our  cautious  approach  of  adopting 
an  interim  rate  structure  and  seeking 
comment  on  a  long-term  rate  structure 
was  a  reasonable  step  towards  a  more 
cost-based  transport  rate  structure. 

2.  We  decline  to  hold  open  this 
proceeding,  as  suggested  in  the  record. 
We  conclude  that  we  have  had 
sufficient  time  to  evaluate  the  interim 
restructure.  We  conclude,  however,  that 
continued  monitoring  of  the  effects  of 
the  interim  transport  rate  structure 
would  be  in  the  public  interest,  and  we 
delegate  authority  to  the  Chief,  Common 
Carrier  Bureau,  to  continue  and  refine 
the  Bureau's  transport  monitoring 
program.  With  our  affirmation  of  the 
interim  transport  rate  structure,  we 
retain  our  conclusions  that:  (1)  non-Tier 
1  local  exchange  carriers  (LECs)  are 
exempt  from  implementing  the  interim 
transport  rate  structure;  (2)  if  such  LECs 
provide  entrance  facilities,  they  must 
provide  them  on  a  flat-rated  basis;  and 
'3)  such  LECs  must  offer  flat^rated 


direct-trunked  transport  upon  receipt  of 
a  bona  fide  request. 

B.  Initial  Benchmark  Level  and 
Permanent  Rate  Relationships 

3.  We  affirm  the  benchmark  used  in 
setting  the  initial  transport  rates  and  our 
use  of  price  cap  rules  to  govern 
subsequent  changes  in  the  price  cap 
LECs'  transport  rates. 

4.  Adjusting  the  Benchmark  or 
Applying  It  to  Subsequent  Rate 
Changes.  We  decline  to  revise  the 
benchmark  used  to  establish  initial 
transport  rates  or  establish  rigid  rate 
relationships  based  on  such  a 
benchmark.  We  conclude  that  the  small 
and  medium  interexchange  carriers' 
(IXCs')  suggested  level  of  the  benchmark 
lacks  adequate  cost  justification.  We 
continue  to  believe  that  special  access 
rates  provide  a  rational  framework  for 
establishing  the  initial  transport  rates. 

5.  Further,  fixed  rate  relationships  are 
not  consistent  with  LEC  price  cap 
regulation.  We  believe  that  requiring 
permanent  rate  relationships  between 
DS3,  DSl.  and  tandem-switched 
transport  rates  would  interfere  with  the 
efficient  functioning  of  the  market,  and 
could  retard  long-distance  price 
reductions,  depress  telecommunications 
usage,  and  inhibit  economic  growth.  We 
reject  the  related  recommendation  to 
require  the  LECs  to  reset  their  tandem- 
switched  transport  rates  annually  based 
on  DS3  and  DSl  direct-trunked 
transport  rates,  weighted  based  on 
updated  fiber/copper  ratios.  We 
continue  to  believe  that  price  cap  rules, 
rather  than  required  annual  adjustments 
guided  by  cost  factors,  are  the  most 
appropriate  means,  in  an  increasingly 
competitive  access  market,  to  govern 
ongoing  changes  in  rates  for  LEC 
services,  including  tandem-switched 
transport. 

6.  We  also  decline  to  require  the  LECs 
to  place  uniform  overhead  loadings  on 
their  transport  rates  as  a  means  of 
constraining  changes  to  the  price 
relationships  between  DS3  and  DSl 
rates.  We  conclude  that  even  if  it  were 
demonstrated  that  different  transport 
services  are  "like  services,"  differences 
between  the  levels  of  overhead  loadings 
recovered  in  those  rates  would  not 
necessarily  constitute  unreasonable 
discrimination.  (We  note  that 
allegations  that  specific  rates  of 
individual  carriers  are  discriminatory 
are  not  before  us  in  this  proceeding.) 

7.  While  we  continue  to  believe  that 
a  certain  level  of  pricing  flexibility  is 
needed  to  enable  the  LECs  to  meet 
increasing  competition  in  the  local 
access  market,  we  also  recognize  that 
without  sufficient  regulatory  constraints 
the  LECs  could  price  their  transport 


services  anti-competitively.  We  have 
addressed  this  concern  through  special 
safeguards  in  the  price  cap  system: 
placing  DS3  flat-rated  transport,  DSl 
flat-rated  transport,  and  tandem- 
switched  transport  in  separate  service 
categories  and  subcategories,  and 
retaining  the  +2%  upper  pricing  band 
for  tandem-switched  transport  ser\ices. 
We  continue  to  believe  that  this 
approach  best  balances  our  concerns 
about  potential  anti-competitive  LEC 
pricing  and  the  LECs'  need  for  some 
pricing  flexibility  in  the  face  of 
increased  competition,  and  thus,  best 
promotes  our  public  interest  goals.  We 
note,  however,  that  this  decision  does 
not  limit  our  discretion  in  addressing 
the  separate  record  developed  in  our 
pending  LEC  Price  Cap  Review 
proceeding  (Price  Cap  Performance 
Review  for  Local  Exchange  Carriers, 
Notice  of  Proposed  Rulemaking,  59  FR 
12888  (March  18. 1994)). 

8.  Applying  the  Benchmark 
Separately  to  Different  Transport 
Segments.  The  method  we  used  to 
create  the  benchmark  was  based  on  a 
typical  configuration  of  LEC  transport 
offerings,  using  rates  from  analogous 
special  access  offerings—one  IXCs 
would  likely  use  to  purchase  transport 
services,  and  competitive  access 
providers  would  likely  use  to  offer 
ser\'ices  that  could  be  substituted  for 
both  entrance  facilities  and  interoffice 
facilities.  We  decline  to  require  the 
LECs  to  satisfy  separate  benchmark 
requirements  for  entrance  facilities  and 
for  direct-trunked  transport. 

9.  Methodology  for  LECs  with  Rate 
Ratios  Below  the  Benchmark.  We 
decline  to  revise  the  method  by  which 
those  LECs  with  September  1992  special 
access  rates  below  the  9.6  to  1 
benchmark  established  initial  transport 
rates. 

C.  Price  Cap  Service  Categories  and 
Price  Bands 

1.  Tandem  Switching 

10.  We  decline  to  place  tandem 
switching  and  local  switching  into  the 
same  price  cap  basket,  whether  that 
basket  is  the  traffic  sensitive  basket  or 

a  new  "switching"  basket.  We  note  also 
that  this  decision  does  not  limit  our 
discretion  in  addressing  the  separate 
record  developed  in  the  LEC  Price  Cap 
Re\iew  proceeding.  We  see  no  reason  to 
treat  tandem  switching  differently  from 
tandem-switched  transport  transmission 
elements,  and  we  retain  the  tandem 
switch  element  in  the  tandem-switched 
transport  service  category. 

11.  We  also  reject  SW  Bell's  proposal 
to  place  the  interconnection  charge  into 
a  separate  "public  policy"  basket.  Until 


we  have  completed  our  evaluation  of 
what  underlying  costs  are  recovered  in 
the  interconnection  charge  and  how  the 
interconnection  charge  revenues  should 
be  reallocated  or  otherwise  disposed  of, 
we  conclude  that  the  interconnection 
charge  ser\'ice  category  should  be 
included  in  the  trunking  basket. 

12.  Finally,  we  decline  to  price  the 
tanidem  switching  element 
incrementally,  or  to  eliminate  that 
elernent.  We  conclude  that  such 
mejasures  would  not  be  in  the  public 
intprest. 

2.  Price  Cap  Service  Categories  and 
Pricing  Bands 

lj3.  In  our  1994  Second  Transport 
Order  (Transport  Rate  Structure  and 
Pricing.  Second  Report  and  Order.  59  FR 
10300  (March  4,  1994)),  we  specifically 
placed  tandem-switched  transport,  DSl. 
smd  DS3  flat-rated  services  info  separate 
service  categories  and  service 
subcategories  in  order  to  prevent  the 
LECs  from  offsetting  lower  rates  for 
services  subject  to  more  competition 
with  higher  rates  for  less  competitiv* 
services.  We  concluded  in  that  order, 
and  continue  to  believe,  that  separate 
price  cap  service  categories  and  pricing 
bands  are  sufficient  to  protect  against 
potential  anti-competitive  behavior. 
Accordingly,  we  decline  to  eliminate 
the  separate  service  categories  and 
subcategories  that  apply  to  transport 
services.  f 

14.  We  also  decline  to  put  entrance 
facilities  and  interoffice  facilities  into 
separate  service  categories.  No  sufficient 
reason  exists  to  place  entrance  facilities 
and  tnteroffice  facilities  in  separate 
service  categories  and  to  restrict  the 
LECs'  pricing  flexibility  between  these 
services.  We  decline  to  eliminate  the 
limited  upward  pricing  flexibility 
permitted  for  tandem-switched 
transport. 

D.  The  Interconnection  Charge  , 

1.  Mid-Course  Adjustment  to  the 
Inteironnection  Charge 

15.  We  clarify  that  the  period  to  be 
used  in  calculating  the  amount  of  any 
mid-course  adjustment  to  the 
interconnection  charge  is  from  the 
effective  date  of  the  initial  transport 
tariffs  (December  30.  1993)  through 
December  31.  1994.  This  calculation 
will  define  the  amount  that  will 
prospectively  establish  the  appropriate 
level  for  the  interconnection  charge.  We 
further  clarify  that  the  mid-com^e 
adjustment  to  the  interconnection 
charge  permits  recoupment  of  under- 
recovered  interconnection  charge 
revenues  from  December  30. 1993  to  the 
effective  date  of  the  tariff  implementing 


the  mid-course  adjustment.  We 
intended  that  the  interconnection 
charge  yield  only  an  initial  rate 
restructure  that  was  revenue-neutral. 
We  interpret  "initial"  to  apply  to  the 
first  year  after  the  implementation  of  the 
new  rates.  Subsequent  changes  to  the 
interconnection  charge  will  be  governed 
by  the  price  cap  rules.  LECs  must  file 
requests  for  mid-course  adjustments  to 
the  interconnection  charge  no  later  than 
March  31,  1995.  We  delegate  authority 
to  the  Chief  Common  Carrier  Bureau,  to 
specify  the  format  and  content  of  such 
filings. 

16.  The  mid-course  adjustment  to  the 
interconnertion  charge,  should  any  LEC 
choose  to  avrtil  itself  of  the  adjustment, 
does  not  constitute  retroactive 
ratemaking.  The  adjustment  will  affect 
only  rates  in  effect  after  the  date  of  the 
adjustment.  It  will  not  retroactively 
change  the  intercoimection  charge  rates 
that  customers  already  paid  before  the 
adjustment  date.  Nor  will  the 
adjustment  require  recoupment  of 
revenues  from  customers  or  refunds  to 
customers  without  suspension  and  an 
accounting  order  pursuant  to  Section 
204(a)  of  the  Communications  Act,  47 
U.S.C.  204(a). 

17.  That  the  mid-course  adjustment 
will  take  into  account  revenues  the 
LECs  under- recovered  before  the  date  of 
the  adjustment  does  not  convert  the 
adjustment  into  retroactive  ratemaking. 
All  interested  parties  were  on  notice 
prior  to  the  effective  date  of  the 
transport  tariffs  that  the  interconnection 
charge  was  subject  to  adjustment  and 
that  the  purpose  of  that  adjustment  was 
to  achieve  more  fully  our  objective  of 
revenue  neutrality  during  the  transition 
from  the  old  to  the  new  rate  structure. 
Therefore,  any  adjustment  at  a  later  date 
merely  constitutes  the  implementation 
of  a  prospectively  established  obligation 
affecting  the  LECs  and  all  access 
customers.  The  prior  notice  that  the 
interconnection  charge  would  be  subject 
to  adjustment,  and  the  unique  nature  of 
the  interconnection  charge  mid-course 
adjustment  in  the  context  of  the  major. 
Commission-required  transport  rate 
restructure,  distinguish  this  case  from 
cases  in  which  a  carrier  generally  seeks 
to  adjust  its  rates  prospe<;tively  to 
recoup  costs  from  an  earlier  period.  We 
do  not  address  whether  or  not  such 
cases  would  constitute  retroactive 
ratemaking. 

2.  Burden  of  Proof  for  the  Mid-Course 
Adjustment 

18.  We  decline  to  modify  the  burden 
of  proof  associated  with  the  mid-course 
adjustment.  The  LECs  have  the  burden 
of  demonstrating  a  significant  under- 
recoverj'  of  revenues  that  justifies  an 


adjustment  to  the  interconnection 
charge.  We  affirm  our  determination 
that  the  LECs  must  prove  the  extent  to 
which  they  have  not  been  able  to  reuse 
facilities  no  longer  needed  after  IXC 
reconfigurations. 

19.  We  clarify,  however,  that  the 
burden  of  proving  that  facilities  could 
not  be  reused  does  not  apply  to  facilities 
that  are  reused  as-a  result  of  the 
transport  restructure  itself  For  e.xampie, 
if  a  customer  reconfigures  its  LEC 
entrance  facility  from  25  DSl  circuits  to 
a  lower-priced  bS3  circuit  running  over 
the  same  physical  facility,  the  "reuse" 
of  that  facility  in  providing  D^service  ^■ 
instead  of  DSl  service  is  net  CAcliided   /^ 
from  the  computation  of  the 
interconnection  charge.  In  such  a  case, 
the  interconnection  charge  may 
reasonably  include  recovcrv'  of  the 
difference  between  the  price  of  the  25 
DSl  circuits  and  the  price  of  the  DS3 
circuit.  The  requirement  that  LECs  show 
that  they  have  been  uaable  to  reuse 
facilities  applies  to  situations  in  which 
facilities  are  no  longer  used  for 
interstate  switched  transport,  and  the 
LECs  have  not  been  able  to  put  the 
faciUties  to  any  alternative  uses.  For 
example,  if  the  customer  terminates  its 
use  of  the  25  DSl  circuits  because.^lue 
to  the  transport  restructure,  it  has 
decided  to  consolidate  its  points  of 
presence,  and  the  LEC  is  unable  to  put 
the  entrance  facility  to  any  alternative 
uses  in  its  network,  then  the  LEC  may 
reasonably  include  recovery  of  the  lost 
DSl  revenues  in  the  interconnection 
charge. 

20.  We  also  affirm  our  determination 
that  the  LECs  should  have  the  burden  of 
proving  that  demand  losses  result  from 
the  transport  rate  restructure  rather  than 
competition.  While  we  intend  that  the 
transport  rate  restructure  be  revenue- 
neutral  to  the  LECs,  coi.npetition  in  the 
provision  of  switched  transport  is  likely 
to  result  in  revenue  losses  to  the  LECs. 
The  interconnection  charge  should  not 
be  used  to  shield  LECs  from  the  risks  of 
revenue  loss  associated  v\ith  growing 
competition. 

3.  Waiver  of  Non-Recurring  Charges 

21.  We  decline  to  modify  the  scope  of 
the  NRC  waiver.  As^  general  matter,  we 
conclude  that  to  broaden  the  scope  of 
the  NRC  waiver  to  include  network 
reconfigurations  not  related  to  the  rate 
restructure  would  be  unfair  to  the  LECs 
and  beyond  the  scope  of  this 
proceeding.  Specifically,  we  conclude 
that  six  months  was  ample  time  for  the 
mandated  waiver  to  be  held  open, 
especially  since  IXCs  had  more  than  one 
year  to  plan  any  network  * 
reconfigurations  before  the  new  rate 
stnicture  became  effective.  U'e  reject 
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CompTel's  recommendation  that  we 
require  waiver  of  termination  penalties 
in  contracts  for  entrance  facilities 
because  we  conclude  that  such  a  waiver 
would  deny  the  LECs  recovery  of  capital 
expenditures  made  specifically  for  a 
particular  IXC.  We  also  decline  to  adopt 
■  AT&T's  proposal  to  require  LECs  to 
waive  NRCs  foj  all  IXC  consolidations 
because  it  is  moot  and  beyond  the  scope 
of  this  proceeding.  Moreover,  we 
decline  to  restrict  the  NRC  waiver  to 
once  per  trunk,  as  USTA  suggests, 
because,  in  hght  of  the  limited  time 
period  for  which  the  waiver  was 
available,  we  have  no  reason  to  believe 
that  the  significant  churn  envisioned  by 
U.STA  occurred. 

22.  Finally,  we  conclude  that,  in  their 
mid-course  adjustment  of  the 
interconnection  charge,  the  LECs  are 
entitled,  upon  a  proper  showing,  to  take 
into  account  NRCs  waived  pursuant'to 
the  Commission's  requirement. 
Therefore,  if  a  LEC  can  demonstrate 
that,  as  a  result  of  the  Commission- 
mandated  waiver  of  NRCs,  the  transport 
restructure  yielded  revenues 
significantly  less  than  the  amount  it 
realized  previously,  in  part,  because  the 
number  of  NRCs  charged  during  the 
year  fell  short  of  the  demand  level  used 
in  calculating  the  initial  interconnection 
charge,  the  LEC  may  seek  a  mid-course 
adjustment  on  this  basis.  We  conclude 
that  the  Commission  has  statutory 
authority  to  allow  this  type  of  recovery 
through  the  interconnection  charge 
because  it  is  necessary  to  maintain 
revenue  neutrality  and  because  carrying 
out  such  an  adjustment  does  not 
constitute  retroactive  ratemaking. 

E.  Miscellaneous 

1.  Pricing  Flexibility 

23.  We  reaffirm  that  the  LECs  may 
offer  term  and  volume  discounts  for 
switched  transport  services  and  may 
implement  density  zone  pricing  of 
switched  transport,  as  set  foith  in  the 
Switched  Transport  Expanded 
Interconnection  Order  (Expanded 
Intercormection  with  Local  Telephone 
Company  Facilities.  Second  Report  and 
Order  and  Third  Notice  of  Proposed 
Rulemaking,  58  FR  48756  (September 
17,  1993)),  and  as  reaffirmed  and 
slightly  modified  by  the  Expanded 
Interconnection  Remand  Order, 
(Expanded  Interconnection  with  Local 
Telephone  Company  Facilities. 
Memorandum  Opinion  and  Order,  59 
FR  38922  (August  1,  1994)).  We  decided 
these  issues  in  the  expanded 
interconnection  proceeding,  based  on  a 
separate  and  complete  record.  The 
present  record,  however,  does  not  refute 
tlie  need  for  this  additional  pricing 


flexibility  in  an  increasingly 
competitive  access  market. 

24.  With  respect  to  volume  and  term 
discounts,  we  clarify  that  the  rules  we 
adopted  in  the  expanded 
interconnection  proceeding  regarding 
discounted  transport  offerings  (47 
U.S.C.  69.110(f)-(h),  69.111(i)-(k).  and 
69.112(f)-(h))  contemplate  only  volume 
discounts  (reduced  pei^unit  prices  for  a 
particular  number  of  urtits  of  service) 
and  term  discounts  (reduced  per-unit 
prices  for  a  specified  service  for  a 
particular  period  of  time).  These  rules 
do  not  provide  for  percentage  or  growth 
discounts — reduced  per-unit  prices  for 
customers  that  commit  to  purchase  a 
certain  percentage  of  their  past  usage 
from  a  LEC,  or  reduced  prices  based  on 
growth  in  traffic  placed  over  a  LECs 
network.  With  respect  to  density  zone 
pricing,  we  reaffirm  our  requirement 
that  the  price  subindexes  (i.e.,  the  upper 
and  lower  pricing  bands — not  the  rate 
levels)  be  the  same  in  each  zone  when 

a  LEC  introduces  density  zone  pricing 
in  a  study  area. 

2.  Intermediate  Hubbing  and  Tandem- 
Switched  Transport 

25.  We  decline  to  adopt  Sprint's 
proposal  to  modify  the  definition  of 
"tandem-switched  transport"  to  include 
service  between  any  customer- 
designated  telephone  company  office 
and  an  end  office,  thus  permitting  IXCs 
to  purchase  (1)  dedicated  facilities  to  an 
intermediate  hub  that  is  not  collocated 
at  the  serving  wire  center  or  at  the 
tandem  office;  and  (2)  tandem-switched 
transport  from  that  intermediate  hub  to 
an  end  office,  rated  based  on  the 
distance  between  the  hub  and  the  end 
offices  without  regard  for  the  actual 
location  of  the  intervening  tandem 
office.  We  have  already  adopted  rules 
that  enable  tandem-switched  transport 
users  to  obtain  efficiencies  through 
intermediate  hubbing.  Sprint's  proposal 
would  substantially  change  the 
transport  rate  structure,  and  would  load 
to  the  pricing  of  more  services  in  a 
manner  that  does  not  reflect  the  way 
facilities  are  deployed.  Given  our  doubts 
about  the  efficiency  benefits  of  Sprint's 
request  and  the  fact  that  the  existing 
rules  already  provide  reasonable 
opportunities  for  tandem-switched 
transport  users  to  compete  with  direct- 
trunked  transport  users,  we  decline  to 
amend  our  prior  decisions. 

3.  Meet  Point  Billing 

26.  We  conclude  that  specific 
methods  for  assessing,  and  avoiding 
double  billing  for,  the  tandem  charge 
and  the  interconnection  charge  under 
meet  point  billing  arrangements  are 
better  left  to  the  individual  parties 


involved,  given  the  wide  variety  and 
diversity  of  such  arrangements.  If  such 
issues  cannot  be  settled  among  the 
parties,  we  can  address  them  in  the 
future  in  the  tariff  process  or  pursuant 
to  specific  complaints  filed  with  the 
Commission. 

4.  Prohibition  on  Ratcheting 

27.  We  continue  to  believe  that 
ratcheting  by  interconnectors  benefits 
access  customers  and  competition,  and 
therefore,  decline  to  modify  our  rules 
with  respect  to  ratcheting. 

Ordering  Clauses 

28.  Accordingly,  it  is  ordered, 
pursuant'to  Sections  1.  4(i)  and  (j),  201- 
205.  218.  220.  403.  and  405  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151,  154(i)  and  (j) 
201-205,  218,  220.  403.  and  405,  that 
the  petitions  for  reconsideration  and 
clarification  concerning  the  rate 
structure  and  pricing  of  local  transport 
are  denied,  except  to  the  extent 
indicated  herein. 

29.  It  is  further  ordered  that  the 
decisions  and  policies  adopted  herein 
shall  be  effective  thirty  days  after  the 
date  of  publication  in  the  JFederal 
Register. 

30.  It  is  further  ordered  that  WilTel's 
Motion  for  Acceptance  of  Late-Filed 
Opposition  to  Petition  for 
Reconsideration  is  granted. 

31.  It  is  further  ordered  that  authority 
is  delegated  to  the  Chief,  Conmion 
Carrier  Bureau,  as  set  forth  herein. 

List  of  Subjects  in  47  CFR  Part  61  and 
69 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Sermlnry: 
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ACTION:  Final  rule. 


SUMMARY:  NMFS  issues  a  final  rule  to 
implement  Amendment  21a  to  the 
Fishery  Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (BSAI), 
which  prohibits  the  use  of  trawl  gear  in 
specified  areas  surrounding  the  Pribilof 
Islamds.  This  action  is  necessary  to 
protect  areas  that  are  biologically 
important  to  certain  crab  stocks  and  to 
reduce  potential  interference  with 
seabird  and  marine  mammal 
populations.  This  action  is  intended  to 
promote  the  goals  and  objectives  of  the 
FMP. 

EFFECTIVE  DATE:  Januar\-  20. 1995. 
ADDRESSES:  Copies  of  Amendment  21a 
and  the  Environmental  Assessment/ 
Regulatory  Impact  Review  (EA/RIR)  are 
available  fi-om  the  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136. 
Anchorage,  AK  99510. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  R.  Varosi,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
domestic  groundfish  fisheries  in  the 
exclusive  economic  zone  of  the  BSAI 
are  managed  by  NMFS  in  accordance 
with  the  FMP.  The  FMP  was  prepared 
by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 
Regulations  authorized  under  the  FMP 
that  pertain  to  the  U.S.  groundfish 
fishieries  appear  at  50  CFR  parts  620, 
675,  and  676. 

This  action 'implements  Amendment 
21a  to  the  FMP.  It  establishes  a  trawl 
closure  around  the  Pribilof  Islands  to 
protect  sensitive  habitat  areas  for  crab, 
seabird.  and  marine  mammal 
popjulations. 

A  notice  of  availability  of  Amendment 
21a!was  published  on  October  6. 1994 
(59  FR  50893),  and  invited  comment  on 
the  Amendment  through  November  29, 
1994.  A  proposed  rule  was  published  in 
the  Federal  Register  on  October  17. 
1994  (59  FR  52277);  a  corrficUon  to  the 
proposed  rule  was  published  in  the 
Federal  Register  on  November  3,  1994 
(59  FR  55076).  Comments  on  the 
proposed  rule  were  invited  through 
Noviember  28,  1994.  Written  comments 
are  Summarized  in  the  "Response  to 
Comments"  section,  below. 

After  reviewing  the  reasons  for 
Amendment  21a  and  the  comments  on 
the  proposed  rule  to  implement  it, 
NMFS  approved  Amendment  21a  on 
Ded-mtjer  30,  1994,  under  section 
3045b)  of  the  Magnuson  Act. 
.Amendment  21a.  and  this  final  rule 
imp  ementing  it,  prohibits  fishing  with 
trawjl:  gear  in  the  area  bounded  by  a 


straight  line  connecting  the  following 
pairs  of  coordinates  in  the  following 
order: 


Latitude 
57°57.0'  N. 
56''55.2'  N. 
56''48.0'  N. 
56°34.2'N. 
56°30.0'  N. 
56°30.0'  N. 
56°55.8'  N. 
57°13.8'N. 
57°57.0'  N. 
57°57.0'  N. 


Longitude 
168°30.0'  VV. 

les'scc  W. 

169°2.4'  VV. 
169°2.4'  W. 
169°25.2'  W. 
169°44.1'  VV. 
170°21.6'  VV. 
171°0.0'  VV. 
171''0.0'  VV. 
168°30.0'  VV. 
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The  reasons  for  this  action  are  explained 
further  in  the  preamble  to  the  proposed 
rule. 

Changes  From  the  Proposed  Rule 

The  proposed  rule  would  have 
amended  §  675.22  by  adding  the 
proposed  trawl  closure  as  paragraph  (i). 
The  final  ruie  amends  §675.24  by 
adding  paragraph  (h)  toonclude  die 
trawl  closure  as  the  Primlof  Island  Area 
Habitat  Conservation  Zone. 

Response  to  Comments 

Seven  letters  of  comment  were 
received  within  the  comment  period.  Of 
these,  one  letter  was  submitted  by 
another  government  agency  that 
acknowledged  the  action  but  provided 
no  comment,  three  letters  supported  the 
action,  and  three  letters  of  comment 
opposed  the  action.  A  summary  of 
comments  and  NMFS'  response  follows: 

Comment  1:  The  proposed  closure  in 
the  specified  area  aroMTid  the  Pribilof 
Islands  should  be  disapproved  because 
it  includes  all  trawHng.  as  opposed  to 
bottom  trawling,  which  will  cause 
urmecessan,'  impacts  to  the  midwater 
pollock  fishery.  Also,  the  rock  sole  and 
flatfish  fisheries  will  be  seriously 
affected  as  a  result  of  this  closure. 
Finally,  the  rationale  of  protecting 
seabirds  and  marine  mammals  has  not 
been  analyzed  thoroughly  and  fails  to 
provide  adequate  justification  for 
flatfish  fisheries. 

Response:  The  inclusion  of  all  trawl 
gear  types  provides  additional 
protection  for  seabirds  and  marine 
mammals  because  all  trawl  gear  is 
retrieved  at  the  surface.  Trawl  gear 
interaction  with  these  species  at  or  near 
the  ocean  surface  would  be  eliminated 
because  the  incidental  takings  of  these 
species  primarily  occur  near  the  surface. 
In  addition,  the  inclusion  of  all  trawl 
gear  promotes  enforcement  and.  by 
prohibiting  the  directed  fishing  for  rock 
sole  and  flatfish  with  trawl  gear, 
eliminates  the  source  of  the  highest 
bycatch  rates  of  crab  and  prohibited.- 
species  categories.  The  amount  of 
groundfish  caught  inside  the  habitat 


conservation  area  is  minimal  compared 
to  the  groundfish  caught  in  the 
remaining  Bering  Sea  areas.  The  EA/RIR 
provides  a  detailed  analysis,  which 
concludes  that  additional  conservation 
benefits  would  be  achieved  with  the 
prohibition  of  all  trawl  gear  types  from 
the  habitat  conservation  area,  which 
will  have  minimal  adverse  impact  on 
the  trawl  fisheries. 

Comment  2:  Combined  effects  of  the 
proposed  closure  and  other  closures 
under  consideration  by  the  Council, 
which  directly  affect  the  rock  sole 
fishery,  were  not  adequately  considered. 
An  adequate-analysis  should  be 
developed  to  determine:  (1)  The 
increased  bycatch  rate  of  prohibited 
species  catch  (halibut  and  Tanner  crab) 
and  other  groundfish  species  due  to  the 
necessity  for  vessels  participating  in  the 
rock  sole  fishery  to  change  traditional 
fishing  grounds;  (2)  the  increased 
probability  of  a  closure  of  the  rock  sole 
fishery  before  available  TAC  is 
harvested  due  to  the  attainment  of  C. 
bairdj  Tanner  crab  or  halibut  bvcatch 
allowances;  (3)  the  combined  effect  of 
other  trawl  closures,  which  have  made 
the  rock  sole  fishery  dependent  on  the 
Pribilof  Islands  area  for  higher  catch 
rates,  such  that  a  redistribution  of 
fishing  effort  from  this  area  willj-esult 
in  lower  catch  rates  and  poorer 
utilization  of  groundfish  stocks:  and  (4) 
whether  a  pi  msible  link  exists  between 
the  flatfish  Gsherie.s  and  seabirds  or 
marine  mammals. 

Response:  The  problem  statement  for 
this  action  addressed  the  habitat 
concerns  for  crabs,  marine  mammals, 
and  seabirds  In  the  ecosystem  around 
the  Pribilof  Islands.  Groundfish  fisheries 
have  bycatch,  which  were 
predominately  blue  king  crab,  in  the 
Pribilof  Islands  area.  Blue  kiug  crab 
exist  as  isolated  populations  off  the 
Pribilof  Islands.  St.  Matihew  Island,  and 
St.  Lawrence  Island. 

In  addition,  the  northern  fur  seal 
population  in  the  Pribilof  Islands  area 
comprises  nearly  two-thirds  of  the 
world  population;  although  the 
population  is  currently  stable,  it  is  listed 
as  depleted  under  the  Marine  Mammal 
Protection  Act.  Other  seabirds  and 
marine  mammals  that  forage  and  breed 
in  the  ar6a  off  the  Pribilof  fslands  are 
Steller  sea  lions.  Pacific  harbor  seals, 
and  red-faced  cormorants,  murres 
species,  auklets,  and  horned  puffins. 
Therefore,  the  area  surrounding  the 
Pribilof  Islands  provides  the  potential 
for  a  marine  sanctuary,  if  all  trawling 
were  prohibited.  Any  fishing  with  trawl 
gear,  including  flatfish,  would  increase 
the  potential  for  interaction  between  the 
species  needing  protection  and  trawl 
gear,  which  has  the  potential  to  affect 
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mcirine  mammals  and  seabirds 
adversely. 

A  bycatch  simulation  model  was  used 
initially  to  examine  the  potential  impact 
of  alternative  trawl  closure  areas  around 
the  Pribilof  Islands.  Results  of  this 
analysis  suggested  that  minimal  impacts 
in  halibut  or  Tanner  crab  bycatch 
amounts  would  occur.  The  EA/RIR 
prepared  for  this  action  states  that  these 
results  could  be  due  to  the  relatively 
small  spatial  scale  of  the  proposed 
alternatives  that  the  model  could  not 
approximate,  or  reflect  a  fairly  accurate 
minimal  impact,  both  economically  and 
in  terms  of  bycatch  of  prohibited 
species. 

Analysis  of  the  preferred  alternative 
did  not  make  use  of  the  bycatch 
simulation  model,  in  part  because  em 
updated  version  of  the  model  was  not 
available.  Instead,  analysts  examined 
historical  distribution  and  observed 
bycatch  rates  of  prohibited  species  and 
the  potential  displacement  of  fishing 
effort  from  the  proposed  closed  area  to 
other  Hshing  grounds.  Based  on  this 
information  and  the  previous  bycatch 
simulation  model  nms.  NMFS  believes 
the  best  avail;able  information  was  used 
to  examine  the  potential  impact  of  the 
alternative  trawl  closures  and  that  the 
proposed  trawl  closure  would  not  be 
anticipated  to  result  in  an  increase  in 
prohibited  species  bycatch  amounts. 

The  EA/RIR  included  adequate 
analysis  of  the  economic  impacts 
relative  to  the  groundfish  fisheries  in 
this  area.  Amendment  21a  will  have  a 
larger  impact  on  the  flatfish  fisheries 
than  on  other  groundfish  fisheries 
because  the  highest  blue  king  crab 
bycatch  rate  in  the  groundfish  fisheries 
has  occurred  in  the  closed  area. 
Furthermore,  the  rock  sole  fishery 
experiences  the  highest  bycatch  rate  of 
blue  king  crab,  which  is  the  species  in 
need  of  protection. 

Comment  3:  The  proposed  Pribilof 
Island  area  closure  should  be  approved, 
because  it  will  protect  most  of  the  king 
crab  stocks,  and  enhance  the  rebuilding 
of  depressed  blue  king  crab  stocks 
without  causing  foregone  harvest  of 
groundfish. 

Response:  NMFS  concurs  vdlh  this 
comment. 

Comment  4:  Amendment  21a  is  a 
conservation  measure  of  significant 
proportion  that  is  greatly  needed  and 
supported  by  the  residents  of  the 
Pribilof  Islands.  Adequate  support  to 
minimize  the  impacts  of  the  trawl 
fisheries  was  provided. 

Response:  NMFS  concurs  with  this 
comment. 

Comment  5:  The  effects  of  this  closure 
to  protect  crab,  seabirds.  and  marine 
mammals  will  significantly  affect  14 


vessels  that  fish  in  the  Pribilof  Islands 
area  for  rock  sole  and  flatfish.  To  the 
extent  that  most  of  the  groundfish  catch 
for  these  fisheries  and  vessels  takes 
place  in  the  Pribilof  Islands  area,  the 
displacement  of  these  trawl  vessels  to 
other  open  areas  will  result  in 
significant  adverse  economic  effects. 
According  to  a  Report  to  Industry  on 
Blue  and  Red  King  Crab  populations  in 
the  Pribilof  District,  the  abundance  of 
blue  king  crab  has  increased  by  425 
percent.  The  EA/RIR  included  the 
following  points:  (1)  The  abundance  of 
red  king  crab  in  the  area  surrounding 
the  Pribilof  Islands  has  increased 
despite  continued  trawl  activity.  (2)  no 
assessment  of  past  trawl  closures  for 
crab  has  been  conducted.  (3) 
justification  is  lacking  for  the  alleged 
destructive  impact  of  bottom  trawling 
on  blue  king  crab's  habitat  and  (4) 
different  models  were  used  to  analyze 
different  alternatives  for  the  closed  area. 

Response:  The  rock  sole  fishery  will 
be  able  to  continue  in  areas  adjacent  to 
the  closed  area.  The  movement  of  the 
rock  sole  fleet  to  other  areas  would 
allow  the  rock  sole  fishery  to  continue 
without  affecting  blue  king  crab  stocks, 
marine  mammals,  and  seabird 
populations  that  are  dependent  on  the 
Pribilof  Islands  area.  Although  the 
NMFS  crab  survey  indicated  the 
abundance  of  red  king  crab  has 
increased  in  the  Pribilof  Islands  area  in 
recent  years,  the  habitat  of  red  king  crab 
covers  an  extensive  portion  of  the 
Bering  Sea.  Blue  king  crab  are  present 
in  isolated  populations  in  localized 
areas  near  the  Pribilof  Islands.  St. 
Matthew  Island,  and  St.  Lawrence 
Island.  Blue  king  crab  distribution  does 
not  extend  uniformly  across  the  Bering 
Sea. 

While  a  425  percent  increase  in  blue 
king  crab  abundance  occurred  fi-om 
1985  to  1993. 1985  marks  the  lowest 
annual  abundance  of  blue  king  crab 
populations,  and  when  compared  to  the 
1980  abundance,  the  1985  abundance  is 
8.800  percent  lower. 

The  Council  developed  two  sets  of 
alternatives  for  the  trawl  closure  based 
on  either:  (a)  Geographic  coordinates  of 
existing  management  areas;  or  (b)  the 
habitat  of  blue  king  crab,  seabirds  and 
marine  mammals  as  determined  through 
NMFS  trawl  survey  data.  The  first  set  of 
alternatives  was  analyzed  using  a 
bycatch  simulation  model.  This 
approach  was  not  used  for  the  second 
set  of  alternatives  because  an  updated 
version  of  the  model  was  not  available. 
Instead,  these  alternatives  were 
examined  using  new  technology 
developed  for  the  global  positioning  of 
obser\'er  and  fishery  data. 


Classification 

The  Director.  Alaska  Region.  NMFS. 
has  determined  that  FMP  Amendment 
21a  is  necessary  for  the  conservation 
and  management  of  the  BSAI  groundfish 
fishery  and  isconsistent  with  the 
Magnuson  Act  and  other  applicable 
laws. 

The  Assistant  General  Counsel  of  thi; 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

NMFS  has  approved  an  emergency 
interim  rule  prohibiting  directed  fishing 
for  groundfish  by  vessels  using  trawl 
gear  in  part  of  the  Bering  Sea  Subarea 
to  protect  red  king  crab.  The  emergency 
rule  closure  will  result  in  a 
redistribution  of  trawl  effort  for  roe- 
bearing  rock  sole  from  historically 
productive  fishing  grounds  in  the 
Bristol  Bay  Subarea  to  other  areas  of  the 
Bering  Sea.  The  final  rule  implementing 
Amendment  21a  must  become  effective 
concurrent  with  the  emergency  rule  to 
prevent  an  unprecedented  increase  in 
trawl  effort  around  the  Pribilof  Islands 
that  could  result  from  the  redistribution 
of  the  rock  sole  fishery  under  the 
emergency  rule.  An  increase  in  trawl 
effort  around  the  Pribilof  Islands  would 
jeopardize  the  intent  of  Amendment  21a 
to  protect  the  important  crab,  marine 
mammal,  and  seabird  habitat  located  in 
this  area.  The  need  to  implement 
Amendment  21a  in  a  timely  manner 
constitutes  good  cause  under  authority 
contained  in  5  U.S.C.  553(d)(3j,  to  waive 
the  30-day  delay  in  effective  date  and 
make  the  rule  effective  on  January  20. 
1995. 

This  action  has  been  determined  to  be 
hot  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  13, 1994. 
Charles  Kamella, 

Acting  Program  Management  Officer.  • 

National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  675  is  amended 
as  follows: 

PART  675-GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

1.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

AuOiarity:  16  U.S.C.1801  ef  seq. 

2.  Section  675.24.  paragraph  (h)  is 
added  as  follows: 


§675.24    Gearllmitations. 

*        *        *        •        » 

(h)  Pribilof  Island  Area  Habitat 
Conservation  Zone:  Trawling  is 
prohibited  at  all  times  in  the  area 
bounded  by  a  straight  line  connecting 
the  following  pairs  of  coordinates  in  the 
following  order: 


Latitude 

Longitude 

57''57.0'  N. 

168'>30.0'  W 

56''55.2'  N. 

168°30.0'  W 

56-48.0'  N. 

169''2.4'  W. 

36f34.2'  N. 

169'>2.4'  W. 

se-so.o'  N. 

169''25.2'  W 

56030.0'  N. 

169"'44.r  VV 

Se'SS.S'  N. 

170°21.6'  \V 

57*^^13.8'  N. 

Ul'O.O-  W. 

57''57.0'  N. 

171  "0.0'  VV. 

57''57.0-  N. 

les'soo'  \v 
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Federal  Register 
Vol.  60,  No.  13 
Friday,  January  20,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mies. 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  110 
[Notice  1995-1] 

Communications  Disclaimer 
Requirements 

AGENCY:  Federal  Election  Commission. 
ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Federal  Election 
Commission  is  announcing  a  public 
hearing  on  proposed  changes  to  its 
regulations  governing  disclaimers  on 
campaign  communications. 
DATES:  The  hearing  will  be  held  at  10:00 
a.m.  on  March  8,  1995.  Requests  to 
testify  must  be  received  on  or  before 
February  22,  1995.  Persons  requesting  to 
testify  must  also  submit  written 
comments  by  February  22, 1995,  if  they 
have  not  previously  filed  written 
comments  on  the  proposed  rules. 
ADDRESSES:  Requests  to  testify,  and  any 
accompanying  comments,  must  be  made 
in  writing  and  addressed  to:  Ms.  Susan 
E.  Propper,  Assistant  General  Counsel, 
999  E  Street,  NW.,  Washington,  DC 
20463.  Commission  hearings  are  held  in 
the  Commission's  ninth  floor  meeting 
room,  999  E  Street  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Propper,  Assistant  General 
Counsel.  999  E  Street,  NW., 
Washington,  DC  20463,  (202)  219-3690 
or (800)  424-9530. 
SUPPLEMENTARY  INFORMATION:  On 
October  5, 1994,  the  Commission 
published  in  the  Federal  Register  a 
Notice  of  Proposed  Rulemaking 
("NPRM")  on  various  amendments  to 
the  communications  disclaimer 
requirements  found  at  11  CFR  110.11. 
59  FR  50708.  The  NPRM  did  not 
announce  a  public  hearing  on  these 
rules,  but  rather  stated  that  a  hearing 
would  be  scheduled  if  sufficient 
requests  to  testify  were  received. 

The  comment  period  on  this  Notice 
ended  on  December  5,  1994.  The 
Commission  received  comments  from 
several  sources.  Two  of  the  commenters 


requested  to  testify  at  the  public 
hearing,  if  one  is  held. 

After  considering  these  requests  and 
the  other  comments  received  in 
response  to  the  NPRM,  the  Commission 
believes  a  public  hearing  would  be 
helpful  in  considering  the  issues  raised 
in  this  rulemaking.  The  hearing  will  be 
held  at  10:00  a.m.  on  March  8.  1995. 

Dated:  January  17, 1995. 
Danny  L.  McDonald, 
Chairman,  Federal  Election  Commission. 
(FR  Doc.  95-1477  Filed  1-19-95;  8:45  ami 
BILUNG  CODE  S71S-01-M 


11  CFR  Parts  9003,  9004,  9006,  9007, 
9033,  9034,  9037,  and  9038 

[Notice  1995-2] 

Public  Financing  of  Presidential 
Primary  and  General  Election 
Candidates 

AGENCY:  Federal  Election  Commission. 
ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Federal  Election 
Commission  is  announcing  a  public 
hearing  on  proposed  changes  to  its 
regulations  governing  publicly  financed 
Presidential  primary  and  general 
election  candidates. 
DATES:  The  hearing  will  be  held  at  10 
a.m.  on  February  15,  1995.  Requests  to 
testify  must  be  received  on  or  before 
February  1, 1995.  Persons  requesting  to 
testify  must  also  submit  written 
comments  by  February  1,  1995,  if  they 
have  not  previously  filed  written 
comments  on  the  proposed  rules. 
ADDRESSES:  Requests  to  testify,  and  any 
accompanying  comments,  must  be  made 
in  writing  and  addressed  to:  Ms.  Susan 
E.  Propper,  Assistant  General  Counsel, 
999  E  Street,  NW.,  Washington,  DC 
20463.  Commission  hearings  are  held  in 
the  Commission's  ninth  Hoor  meeting 
room,  999  E  Street,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street,  NW., 
Washington,  DC  20463.  (202)  219-3690 
or (800)  424-9530. 
SUPPLEMENTARY  INFORMATION:  On 
October  6, 1994,  the  Commission 
published  in  the  Federal  Register  a 
Notice  of  Proposed  Rulemaking 
["NPRM"]  on  various  amendments  to 
the  regulations  governing  publicly 


financed  Presidential  primary  and 
general  election  candidates.  59  FR 
51006.  The  comment  period  on  this 
Notice  originally  ended  on  December  5, 
1994,  but  has  since  been  extended  until 
January  9, 1995. 

To  date  the  Commission  has  received 
comments  from  several  sources. 
Although  the  NPRM  did  not  announce 
a  public  hearing  on  these  rules,  several 
commenters  have  requested  to  testify  at 
such  a  hearing,  if  one  is  held. 

After  considering  these  requests  and 
the  other  comments  received  to  date  in 
response  to  the  NPRM,  the  Commission 
believes  a  public  hearing  would  be 
helpful  in  considering  the  issues  raised 
in  this  rulemaking.  The  hearing  will  be 
held  at  10  a.m.  on  February  15, 1995. 

Dated:  January  17.  1995. 
Danny  L.  McDonald, 
Chairman,  Federal  Election  Commission. 
|FR  Doc.  95-1478  Filed  1-19-95:  8:45  am] 
BILUNG  CODE  STIS-OI-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  35 

[Docket  No.  94-ANE-60;  Notice  No.  35- 
ANE-02] 

Special  Conditions;  Hamilton  Standard 
Model  568F  Propeller 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  special 

conditions. 
J 

SUMMARY:  This  notice  proposes  special 

conditions  for  the  Hamilton  Standard 

Model  568F  propeller  with  electronic 

propeller  and  pitch  control  system.  The 

applicable  regulations  currently  do  not 

contain  adequate  or  appropriate  safety 

standards  for  constant  speed  propellers 

with  electronic  propeller  and  pitch 

control.  This  notice  proposes  the 

additional  safety  standards  which  the 

Administrator  considers  necessary  to 

establish  a  level  of  safety  equivalent  to 

that  established  by  the  airworthiness 

standards  of  part  35  of  the  Federal 

Aviation  Regulations  (FAR). 

DATES:  Comments  must  be  submitted  on 

or  before  March  6,  1995. 

ADDRESSES:  Comments  on  this  proposal 

may  be  submitted  in  triplicate  to: 

Federal  Aviation  Administration  (FAA), 


New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-ANE-60, 12  New 
England  Executive  Park,  Burlington, 
Massachusetts,  01803-5299.  Comments 
must  be  marked:  Docket  No.  94-ANE- 
60,  Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martin  Buckman,  Engine  and  Propeller 
Standards  Staff,  ANE-llO,  Engine  and 
Propeller  Directorate,  Aircraft 
"Certification  Service,  FAA,  New 
England  Region,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts,  01803-5229;  telephone 
238-7112;  fax  (017)  238-7199. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  conditions  by 
submitting  such  writfen  data,  views,  or 
arguments  as  they  m^desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  under  DATES, 
will  be  considered  by  the  Administrator 
before  taking  action  on  the  proposal. 
The  proposal  contained  in  this  notice 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  special  conditions.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the' closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  proposal  will  be  filed  in  the  docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  94-ANE-60." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  Notice  of  Special 
Condition 

Any  person  may*^obtain  a  copy  of  this 
Notice  of  Special  Condition  by 
submitting  a  request  to  the  FAA,  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  Attention:  Rules  Docket 
No.  94-ANE-60,  12  New  England 


Executive  Park,  Burlington, 
Massachusetts.  01803-5299. 

Discussion 

Background 

On  Januar>^  26, 1994,  Hamilton 
Standard  applied  for  type  certification 
for  a  new  Model  568F  propeller.  This 
propeller  uses  a  new  electronic 
propeller  and  pitch  control  sj-stem  in 
place  of  the  primary  governor  control 
and  synchrophaser  unit. 

The  existing  propeller  pitch  control  is 
normally  monitored  by  a  governor 
which  senses  propeller  speed  and 
adjusts  the  pitch  to  absorb  the  engine 
power  and  therefore  maintains  the 
propeller  at  the  correct  RPM.  When  tho 
primary  governor  fails,  the  propeller 
pitch  is  controlled  by  an  overspeed 
governor. 

This  type  of  system  is  conventional 
and  its  airworthiness  considerations  are 
addressed  by  part  35  of  the  FAR's. 

The  FAA  has  determined  that  special 
conditions  was  necessary  to  install  a 
Hamilton  Standard  electronic  propeller 
and  pitch  control  in  place  of  the 
prinniar}'  governor  control  and 
synchrophaser  unit  for  the  Model  568F 
propeller.  This  control  is  designed  to 
operate  a  mechanical  and  hydraulic 
interface  for  the  engine  and  propeih>r.  It 
commands  speed  governing, 
synchrophasing  and  provides  beta 
scheduling. 

Electronic  propeller  and  pitch 
controls  introduce  potential  failures  that 
can  result  in  hazardous  conditions. 
These  types  of  failures  are  not  addressed 
by  the  requirements  of  part  35.  These 
failures  can  lead  to  the  following 
possible  hazardous  conditions: 

(1)  Loss  of  control  of  the  propeller. 

(2)  Instability  of  a  critical  function.  . 

(3)  Unwanted  change  in  propeller 
pitch  causing  improper  thrust/ 
overspeed.  and 

(4)  Unwanted  action  of  a  critical 
control  function  resulting  in  propeller 
flat  pitch  or  reverse. 

Certification  issues  that  must  be 
addressed  are  possible  loss  of  aircraft- 
supplied  electrical  power,  aircraft 
supplied  data,  failure  modes, 
environmental  effects  including 
lightning  strikes  and  high  intensity 
radiated  magnetic  fields  (HIRF)  and 
software  design. 

The  FAA  finds  that  under  the 
provisions  of  section  21.16  of  the  FAR. 
additional  safety  standards  must  be 
applied  to  the  Hamihon  Standard 
electronic  propeller  control  for  Model 
568F  propellers  to  demonstrate  that  it  is 
capable  of  acceptable  operation. 


Type  Certification  Basis 

Under  the  provisions  of  section  21.17 
of  the  FAR,  Hamilton  Standard  must 
show  that  the  Model  568F  propeller 
moots  the  requirements  of  the  applicable 
regulations  in  effect  on  the  date  of  the 
application.  Those  FAR's  are  section 
12.21  and  part  35,  effective  February  1. 
1995,  as  amended. 

The  Administrator  finds  that  the 
applicable  airworthiness  regulations  in 
part  35,  as  amended,  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Model  568F  propeller.  Therefore, 
the  Administrator  proposes  special 
conditions  under  the  provisions  of 
section  21.16  to  establish  a  level  of 
safety  equivalent  to  that  established  in 
the  regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  section  11.49 
of  the  FAR's  after  public  notice  and 
opportunity  for  comment,  as  required  by 
sections  11.28  and  11.29(b).  and  become 
part  of  the  type  certification  basis  in 
accordance  with  section  21.101(b)(2).       j 

Novel  or  Unusual  Design  Features  i 

Because  of  the  unusual  design 
featuros  of  the  Hamilton  Standard  568F 
propeller  with  electronic  propeller  and 
pitch  control,  the  FAA  proposes  special 
conditions  under  section  21.16  of  tho 
FAR. 

Conclusion 

This  action  affects  only  tho  Hamilton 
Standard  Model  568F  propeller  with  a 
now  system  of  electronic  propHler  and 
pitch  control.  It  is  not  a  rule  of  general 
applicability  and  affects  onlv  the 
manufacturer  who  applied  to  the  F.\.^ 
for  approval  of  these  features  on  tho 
propeller. 

List  of  Subjects  in  14  CFR  part  35 

Air  transportation.  Aircraft.  ,-\viation 
safety.  Safety. 

Tho  authority  citation  for  those 
special  conditions  continues  to  read  as 
follows: 

Authority:  49  L'.S.C.  App.  i:tj4;al.  1421. 
142r).  49  f.S.C.  106(gTrT>nd  14  CFR  1 1.49  and 
21.16 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  .Aviation 
Administration  (FAA)  proposes  tho 
following  sp^ial  conditions  as  part  of 
the  type  certification  basis  for  the 
Hamilton  Standard  568F  Model 
propeller  with  electronic  propeller  and 
pitch.control  system. 

(a)  For  purposes  of  these  special 
conditions,  a  hazardous  condition  is 
considered  to  exist  for  each  of  th(' 
following  conditions: 

(1)  Loss  of  control  of  tho  |>ropo]l(!r. 
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(2)  Instability  ofa  critical  function, 

(3)  Unwanted  change  in  propeller 
pitch  causing  improper  thrust/ 
nverspeed,  and 

(4)  Unwanted  action  a  critical  control 
function  resulting  in  propeller  flat  pitch 
or  reverse. 

(b)  Considering  the  electronic 
propeller  and  pitch  controls  introduce 
potential  failures  that  can  result  in 
hazardous  conditions,  the  following 
special  conditions  are  proposed: 

(1)  Each  propeller  and  pitch  control 
system  which  relies  on  electrical  and 
electronic  means  for  normal  operation 
must: 

(i)  Be  designed  and  constructed  so 
that  any  failure  or  malfunction  of 
aircraft-supplied  power  or  data  will  not 
result  in  an  unacceptable  change  in 
propeller  pitch  setting  or  prevent 
continued  safe  operation  of  the 
propeller. 

(ii)  Be  designed  and  constructed  so 
that  no  single  failure  or  malfunction,  or 
probable  combination  of  failiu^s  of 
electrical  or  electronic  components,  or 
mechanical  and  hydraulic  interface  of 
the  propeller  control  system,  result  in  a 
hazardous  condition. 

(iii)  Be  tested  to  its  environmental 
limits  including  transients  (variations) 
caused  by  lightning  and  high  intensity 
radiated  fields  (HIRF)  and  demonstrate 
no  adverse  effects  on  the  control  system 
operation  and  performance  or  resultant 
damage.  These  tests  shall  include,  but 
not  be  limited  to,  the  following: 

(A)  Lightning  strikes,  such  as 
multiple-stroke  and  multiple-burst 

(B)  Pin-injected  tests  to  appropriate 
wave  forms  and  levels 

(C)  HIRF  susceptibility  tests 

(iv)  Be  demonstrated  by  analysis/tests 
that  associated  software  is  designed  and 
implejnented  to  prevent  errors  that 
would  result  in  an  imacceptable  change 
in  propeller  pitch  or  an  hazardous 
condition. 

(v)  Be  designed  and  constructed  so 
that  a  failxu*  or  malfunction  of  electrical 
or  electronic  components  in  the 
propeller  control  system  could  not 
prevent  safe  operation  of  any  remaining 
propeller  that  is  installed  on  the  aircraft. 

Issued  in  Burlington.  Massachusetts,  on 
January  12, 1995. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service. 

IFR  Doc.  95-1532  Filed  1-19-95;  8:45  am) 
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14CFRPart35 

[Docket  No.  94-ANE-61;  Notice  No.  3S- 
ANE-03] 

Special  Conditions;  Hamilton  Standard 
Model  568F  Propeller 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  special 

conditions. 

SUMMARY:  This  document  proposes 
special  conditions  for  the  Hamilton 
Standard  Model  568F  propeller.  This 
propeller  is  constructed  using  all 
composite  blades,  a  novel  and  unusual 
design  feature.  Part  35  of  the  Federal 
Aviation  Regulations  (FAR's)  currently 
does  not  address  the  airworthiness 
considerations  associated  with 
propellers  constructed  using  all 
composite  blades.  This  notice  proposes 
additional  safety  standards  which  the 
Administrator  finds  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  airworthiness 
standards  of  part  35  of  the  FAR's. 
DATES:  Comments  must  be  received  on 
or  before  February  21, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
94-ANE-61, 12  New  England  Executive 
Park,  Burlington.  Massachusetts  01803- 
5299.  Comments  may  be  inspected  at 
this  location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Buckman,  Engine  and  Propeller 
Standards  Staff,  ANE-110,  Engine  and 
Propeller  Directorate,  Aircraft 
Certification  Service.  FAA,  New 
England  Region.  12  New  England 
Executive  Park,  Burlington. 
Massachusetts  01803-5229;  (617)  273- 
7079;  fax  (617)  270-2412. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rules  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conununications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  imder  ADDRESSES. 
All  communications  received  on  or 
before  the  closing  date  for  comments, 
specified  under  DATES,  will  be 
considered  before  taking  action  on  the 
proposed  special  conditions.  The 
proposals  contained  in  this  action  may 


be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposes  special  conditions.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date  for 
comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-ANE-61."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Availability  of  Notice  of  Special 
Condition 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Special  Condition  by 
submitting  a  request  to  the  FAA.  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  Attention:  Rules  Docket 
No.  94-ANE-61, 12  New  England 
Executive  Park,  Burlington, 
Massachusetts  01803-5299. 

Discussion 

Background 

On  January  26, 1994,  Hamilton 
Standard  applied  for  type  certification 
for  a  new  Model  568F  propeller.  This 
propeller  is  constructed  using  all 
composite  blades,  a  novel  and  unusual 
design  feati^re.  Propellers  constructed 
entirely  of  composite  material  have 
additional  airworthiness  considerations 
not  currently  addressed  by  part  35  of  the 
FAR's.  Those  additional  airworthiness 
considerations  associated  with 
propellers  constructed  using  all 
composite  blades  are  propeller  integrity 
following  a  bird  strike,  propeller 
integrity  following  a  lightning  strike, 
and  propeller  fatigue  strength  when 
exposed  to  the  deteriorating  effects  of 
in-service  use  and  the  environment. 

Type  Certificate  Basis 

Under  the  provisions  of  §  21.17  of  the 
FAR's.  Hamilton  Standard  must  show 
that  the  Model  S68F  propeller  meets  the 
requirements  of  the  applicable 
regulations  in  effect  on  the  date  of  the 
application.  Those  FAR's  are  §  21.21 
and  part  35.  effective  February  1, 1965, 
as  amended. 

The  Administrator  finds  that  the 
applicable  airworthiness  regulations  in 
part  35,  as  amended,  do  not  contain 


adequate  or  appropriate  safety  standards 
for  the  Model  568F  propeller  because  it 
is  constructed  using  composite  material. 
Therefore,  the  Administrator  proposes 
specdal  conditions  under  the  provisions 
of  §  21.16  of  the  FAR's  to  establish  a 
level  of  safety  equivalent  to  that 
established  in  part  35. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR's  after  pubhc  notice  and 
opportunity  for  comment,  as  required  by 
§§  11.28  and  11.29(b),  and  become  part 
of  the  tj'pe  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Novel  or  Unusual  Design  Features 

The  Hamilton  Standard  Model  568F 
•propeller  incoiporates  propeller  blades 
constructed  using  composite  material. 
This  material  has  fibers  that  are  woven 
or  aligned  in  specific  directions  to  give 
the  material  directional  strength 
properties.  These  properties  depend  on 
the  type  of  fiber,  the  orientation  and 
concentration  of  fiber,  and  matrix 
material.  Composite  materials  could 
exhibit  multiple  modes  of  failure. 
Propellers  constructed  of  composite 
material  must  demonstrate 
airworthiness  when  considering  these 
novel  design  features. 

The  requirements  of  part  35  of  the 
FAR's  were  established  to  address  the 
airworthiness  considerations  associated 
with  wood  and  metal  propellers  used 
primarily  on  reciprocating  engines. 
Propeller  blades  of  this  type  are 
generally  thicker  than  composite  blades, 
and  have  demonstrated  good  service 
experience  following  a  bird  strike. 
Propeller  blades  constructed  using 
composite  material  are  generally  dinner 
when  used  on  turbine  engines,  and  are 
typically  installed  on  high  performance 
aircraft.  High  performance  aircraft 
generally  fly  at  high  airspeeds  with 
correspondingly  high  impact  forces 
associated  with  a  bird  strike.  Thus, 
composite  propellers  must  demonstrate 
propieller  integrity  following  a  bird 
strike. 

In  addition,  part  35  of  the  FAR's  do 
not  currently  require  a  demonstration  of 
propeller  integrity  following  a  lightning 
strike.  No  safety  considerations  arise 
from  lightning  strikes  on  propellers 
constructed  of  metal  because  the 
electrical  current  is  safely  conducted 
through  the  metal  blade  without  damage 
to  the  propeller.  Fixed  pitched,  wood 
propellers  are  generally  used  on  engines 
installed  on  small,  general  aviation 
aircraft  that  typically  do  no  encounter 
fling  conditions  conducive  to  lightning 
strikes.  Composite  propeller  blades, 
however,  may  be  used  on  turbine 
engines  and  high  pierformance  aircraft 
which  have  an  increased  risk  of 
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lightning  strikes.  Composite  blades  may 
not  safely  conduct  of  dissipate  the 
electrical  current  from  a  lightning  strike. 
Severe  damage  can  result  if  the 
propellers  are  not  properly  protected. 
Therefore,  composite  blades  must 
demonstrate  propeller  integrity 
following  a  lightning  strike.  Information 
on  testing  for  lightning  protection  is  set 
out  in  SAE  Report  AE4L,  entitled, 
"Lightning  Test  Waveforms  and 
Techniques  for  Aerospace  Vehicles  and 
Hardware,"  dated  June  20,  1978. 
Lastly,  the  current  certification 
requirements  address  fatigue  evaluation 
only  of  metal  propeller  blades  or  hubs, 
and  the  se  metal  components  of  non- 
metallic  blade  assemblies.  Allowable 
design  stress  limits  for  composite  blades 
must  consider  the  deteriorating  effects 
of  the  environment  and  in-service  use, 
particularly  those  effects  from 
temperature,  moisture,  erosion  and 
chemical  attack.  Composite  blades  also 
present  new  and  different 
considerations  for  retention  of  the 
blades  in  the  propeller  hub. 

Conclusion 

This  action  affects  only  the  Hamilton 
Standard  Model  568F  propeller  and 
future  propeller  models  within  this 
series.  It  is  not  a  rule  of  general 
application,  and  it  affects  only  the 
manufacturer  who  applied  to  the  FAA 
for  approval  of  this  propeller  model. 

List  of  Subjects  in  14  CFR  Part  35 

Air  Transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  continues  to  read  as 
follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421. 
1423:  49  use.  106(g).. 

The  Proposed  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  Special  Conditions  for  the 
Hamilton  Standard  Model  568F 
Propeller. 

(a)  F6r  purposes  of  these  special 
conditions,  a  hazardous  condition  is 
considered  to  exist  for  each  of  the 
following  conditions: 

(1)  Loss  of  the  propeller  blade,  or  a 
major  portion  of  a  blade. 

(2)  Overspeed  of  the  propellers. 

(3)  Unintended  movement  of  the 
blade  below  the  estabUshed  minimum 
inflight  blade  angle,  or  to  an  angle  that 
results  in  excessive  drag. 

(4)  The  inability  to  feather  the 
propeller  when  necessar}'. 


(b)  In  addition  to  the  requirements  of 
Federal  Aviation  Regulation  part  35,  the 
following  must  be  showih: 

il)  BIRD  STRIKE       j 

For  propeller  of  composite 
construction  it  must  be  shown  that:. 

The  propeller  can  withstand  a  4 
pound  bird  strike  at  the  blade  s  critical 
radial  location  when  operating  at  takeoff 
RPM  and  liftoff  (Vr)  speed  ofa  typical 
aircraft,  without  giving  rise  to  a 
hazardous  condition  and  while 
maintaining  the  capability  to  be 
feathered. 

(2)  UGHTMXG  STRIKE 

A  lightning  strike  a  propeller  of  a 
cojnposite  construction  shall  not  .result 
in  a  hazardous  condition.  The  propeller 
shall  be  capable  of  continued  safe 
operation.  \ 

(3)  FA TIGUE  EVALUA TIO.\         \ 

A  fatigue  evaluation  must  be  provided 
and  the  fatigue  limits  determined  for 
each  propeller  hub,  blade,  and  each 
primary  load  canying  component  of  the 
propeller.  The  fatigue  evaluation  must 
consider  all  knovm  and  reasonable 
foreseeable  vibration  and  cyclic  load 
patterns  that  may  be  encountered  in 
sen-ice.  The  fatigue  limits  must  account 
for  the  efforts  of  in-service  deterioration, 
such  as  impact  damage,  nicks,  grooves, 
galling,  or  bearing  wear;  for  variations  in 
production  material  properties;  for 
environmental  effects  such  as 
temperature,  moisture,  erosion, 
chemical  attack,  etc.,  that  cause 
deterioration.  Issued  in  Burlington. 
Massachusetts,  on  Januarj'  12,  1995.    ~ 
Jay  Pardee. 

Manager.  Engine  and  Propeller  Directorate. 

Aircraft  Certification  Senice. 

[FR  Doc.  95-1543  Filed  1-19-95:  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  94-CE-26-AD] 

Airworthiness  Directives;  SOCATA 
Groupe  AEROSPATIALE  IBM  700 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD)  that 
would  applv  to  certain  SOCATA  Groupe 
AEROSPAfL\LE  (Socata)  TBM  700 
airplanes.  The  proposed  action  would 
require  installing  pneumatic  deicers  on 
the  elevator  horn  leading  edges.  Ice 
accumulation  on  one  of  the  affected 
airplanes  during  flight  testing  in  icing 
conditions  prompted  the  proposed 
action.  The  actions  specified  in  this 
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proposed  AD  are  intended  to  prevent  ice 
accumulation  on  the  elevator  horn, 
which  could  lead  to  loss  of  control  of 
the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  March  24, 1995. 
ADDRESSES:  Service  information  that 
applies  to  the  proposed  AD  may  be 
obtained  from  the  SOCATA  Groupe 
AEROSPATIALE,  Socata  Product 
Support,  Aeroport  Tarbes-Ossun- 
Lourdes,  B  P  930,  65009  Tarbes  Cedex, 
France;  telephone  62.41.74.26;  facsimile 
62.41.74.32;  or  the  Product  Support 
Manager.  U.S.  AEROSPATIALE,  2701 
Forum  Drive,  Gremd  Prairie,  Texas 
75053;  telephone  (214) 641-3614; 
facsimile  (214)  641-3527.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  below. 
Send  comments  on  the  proposal  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  94-CE-26- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday  ^, 
through  Friday,  holidays  excepted.   / 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Raymond  A.  Stoer,  Program  Officer, 
Brussels  Aircraft  Certification  Office, 
FAA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  telephone  (322) 
513.38.30;  facsimile  (322)  230.68.99;  or 
Mr.  Mike  Kiesov,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  1201 
Walnut  Street,  suite  900,  Kansas  City, 
Missouri  64106;  telephone  (816)  426- 
6934;  facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  wall  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  94-CE-26-AD,  Room 
1558,  601  E.  12th  StreetyKansas  City, 
Missouri  64106. 

Discussion 

The  Direction  Generale  de  LAviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Socata 
TBM  700  airplanes.  The  DGAC  advises 
that,  during  flight  testing  of  one  of  these 
airplanes  in  icing  conditions,  ice 
accumulation  on  the  elevator  horn  was 
discovered.  This  condition  could  lead  to 
loss  of  control  of  the  airplane. 

Socata  has  issued  Tecnnical 
Instruction  of  Modification  No.  OPT70 
K020-30,  dated  February  1993,  which 
specifies  procedures  for  installing 
pneumatic  deicers  on  the  elevator  horn 
leading  edges  of  the  affected  airplanes. 
The  IX5AC  classified  this  service 
bulletin  as  mandatory  and  issued  DGAC 
AD  93-041(B),  dated  March  31,  1993,  in 
order  to  assure  the  airworthiness  of 
these  airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  Stgtes  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appUcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above. 

The  FAA  has  examined  the  findings 
of  the  DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  this  condition  could  exist  or 
develop  in  other  Socata  TBM  700 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  installing 
pneumiatic  deicers  on  the  elevator  horn 
leading  edges.  The  proposed  action 
would  be  accompUshed  in  accordance 
with  the  service  information  referenced 
above. 

The  FAA  estimates  that  20  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  25  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 


$3,710  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $104,200.  This  figure  is 
based  upon  the  assumption  that  no 
affected  airplane/operator  has 
accomplished  the  proposed  action. 
Socata  has  informed  the  FAA  that  it 
believes  all  affected  airplane  owners/ 
operators  have  already  accomplished 
the  proposed  installation.  With  this  in 
mind,  the  proposed  action  would 
impose  no  cost  impact  upon  U.S. 
operators. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efftHrts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assossninnt. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator^' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3*-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


§39.13    [Amended] 

2,  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Socata  Groupe  Aerospatiale:  Docket  No.  94- 
CE-26-  AD. 

Applicability:  TBM  700  airplanes,  serial 
nuniliers  1  to  49,  certificated  in  any  category. 

CompUance:  Required  within  the  next  loio 
hours  t'me- in-service  after  the  effective  date 
o'  this  AD,  unless  already  accomplished. 

To  prevent  ice  accumulation  on  the 
elevntor  horn,  which  could  lead  to  loss  of 
cortrol  of  the  airplane,  accomplish  the 
following: 

(a)  Install  pneumatic  deicers  on  the 
e'evritor  horn  leading  edges  in  accordance 
with  Technical  Instruction  of  Modification 
No.  OPT70k02O-30.  dated  February  1993. 
This  installation  is  referenced  in  Socata  TBM 
Service  Bulletin  SB  70-020-30.  dated 
Fehniary  1993. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  AviaUon  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .W) 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Office  (ACO).  FA.\,  Europe. 
Africa,  and  Middle  East  Office,  c/o  American 
Embassy.  B-1000  Brussels,  Belgium.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  .may  add  comments  and  then  send  it  to 
the  Manager,  Brussels  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  v\ith  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  ACO. 

(d)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  SOCATA 
Groupe  AEROSPATIALE.  Socata  Product 
Support.  Aeroport  Tarbes-Ossun-Lourdes.  B 
P  930, 65009  Tarbes  Cedex,  France;  or  the 
Product  Support  Manager.  U.S. 
AEROSPATIALE,  2701  Forum  Drive.  Grand 
Prairie,  Texas  75053:  or  may  examine  this 
document  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558. 
601  H.  12th  SMeei.  Kansas  Citv,  Missouri 
C410P. 

Isswd  in  Kansas  City.  Missouri,  on  January 
12,  19^5. 

Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

|FR  D(^.  95-1428  Filed  1-19-95:  8:45  am] 
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action:  Supplemental  notice  of 
proposed  rulemaking  (NPRM); 
Reopening  of  the  comment  perio<l. 

SUMMARY:  This  document  proposes  to 
revise  an  earlier  proposed  airworthiness 
directive  (AD)  that  proposed  repetitively 
inspecting  the  wing  fonvard  spar 
fuselage  attachment  assembly  for  cracks 
orcorrosion  on  certain  Piper  Aircraft 
Corporation  (Piper)  PA-25  scries 
airplanes,  and  replacing  or  repairing  any 
cracked  or  corroded  part.  Since  issuance 
of  the  proposal,  a  second  incident  where 
the  wing  separated  fi-om  one  of  the 
affected  airplanes  while  in  flight 
prompted  the  Federal  Aviation 
Administration  (FA.M  to  issue  AD  93- 
21-12  (priority  letter  and  subsequent 
Amendment  39-8763)  to  require  a  one- 
time inspection  of  the  wing  forward 
spar  fuselage  attachment  assembly  on 
these  PA-25  series  airplanes,  with 
appropriate  repair  or  replacement.  The 
proposed  action  would  retain  this  initial 
inspection,  and  propose  a  repetitive 
inspection.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
possible  in-flight  separation  of  the  wing 
from  the  airplane  caused  by  a  cracked 
or  corroded  wing  forward  spar  fuselage 
attachment  assembly. 
DATES:  Comments  must  be  received  on 
or  before  March  27, 1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  02-CE-63- 
AD.  Room  1558,  601  E.  12th  Street. 
Kansas  City.  Missouri  64106.  Comment.s.. 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Information  that  relates  to  the 
proposed  AD  may  be  inspected  at  the 
Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Marsh,  Aerospace  Engineer. 
FAA.  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Avenue,  suite  2-160.  Colk-ge 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7362:  facsimile  (404)  305- 
7348. 

SUPPLEMENTARY  INFORMATION: 

Comments  In\ited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
v\Titten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify-  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 


action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changedvin  light  of  the  comments 
received.      ) 

Commefrt^re  specifically  inviterl  on 
the  overallregulatoni',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  b»'fore 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  F.VA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  F.\.^  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  .\o.  92-CE-63-AD."  Thr 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copv  of  thih 
NPR.M  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  92-CE-63-AD.  Room 
1558.'601  E.  12th  Street.  Kansas  Citv. 
Missouri  64106. 

Discussion 

A  proposal  to  amend  part  39  of  tlic 
Federal  Aviation  Regulations  (14  CFR 
part  3fe)  to  include  an  AD  that  would 
apply  to  certain  Piper  P.A-25  series 
airplanes  was  published  in  the  Federal 
Register  on  September  8.  1993  (58  FT^ 
47227).  The  action  proposes  to  require 
repetitively  inspecting  the  wing  fo.-ward 
spar  fuselage  attachpient  assembly  for 
cracks  or  corrosion,  and  replacing  or 
repairing  any  cracked  or  corroded  part. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
eight  comments  received  from  two 
commenters. 

One  commenter  (referred  to  as 
Commenter  No.  1  hereon)  states  that  tho 
wings  must  be  removed  from  the 
fuselage  in  ord^to  properly  inspect  tho 
wing  forward  sj^t  fuselage  attachment 
assembly.  The  FAA  concurs,  and  this 
was  the  intent  of  the  proposal.  The  F.\.\ 
has  specified  removal  of  the  wings  in 
the  supplemental  NPRM  to  eliminate 
any  confusion  regarding  this  matter.         ' 

Commenter  No.  1  recommends  a  one- 
time inspection  of  the  assembly, 
consisting  of  removing  the  wing  forward 
spar  fuselage  attach  fitting  from  the 
fuselage  structure.  The  FAA  does  not 
concur  with  this  recommendation.  The 
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wing  forward  spar  fuselage  attach  fitting 
is  an  integral  part  of  the  tubular  fuselage 
attach  cluster,  and  the  FAA  believes  that 
rewelding  this  part  to  the  original 
structure  after  removal  for  inspection 
would  present  a  safety  problem.  The 
proposal  is  unchanged  as  a  result  of  this 
comment. 

Commenter  No.  1  also  states  that 
Appendix  D  in  part  43  of  the  Federal 
Aviation  Regulations 04  CFR  part  43, 
Appendix  D)  describes  the  scope  and 
detail  of  an  annual  and  100-hour  time 
in-service  (TIS)  inspection,  and  that  this 
inspection  includes  the  same  area  as 
that  specified  in  the  proposal.  The  FAA 
acknowledges  that  14  CFR  part  43, 
Appendix  D,  does  address  the  area  of 
the  proposed  inspection,  but  does  not 
specify  removing  the  wings  to 
accomplish  the  proposed  wing  forward 
spar  fuselage  attachment  inspection. 
The  FAA  has  determined  that  wing 
removal  must  be  accomplished  in  order 
to  detect  cracks  or  corrosion  in  this 
assembly.  The  proposal  is  unchanged  as 
a  result  of  this  comment. 

Another  commenter  (referred  to  as 
Commenter  No.  2  hereon)  recommends 
that  the  mechanic  saturate  the  attach 
bolts  with  penetrating  oil  to  facilitate 
removal  because  they  are  extremely 
difficult  to  remove.  The  FAA  concurs 
that  these  bolts  coaid  be  difficult  to 
remove  and  has  added  a  NOTE  to  the 
proposal  to  recommend  this  idea. 

Paragraph  (b)  of  the  proposal 
specifies:  "thoroughly  clean  around  the 
wing  forward  spar  fuselage  attachment 
fittings  with  water  (only)."  Commenter 
No.  2  states  that  water  will  not  properly 
remove  all  chemical  residues.  The  FAA 
concurs  and  has  removed  this  statement 
from  the  proposal.  The  proposed 
inspection  would  require  preparation  to 
remove  paint  to  ensure  a  proper 
inspection  surface. 

Commenter  No.  2  also  recommends 
inspections  every  two  years  and  any 
time  the  wings  are  removed.  The 
original  proposal  did  not  include 
Commenter  No.  2's  inspection 
compliance  recommendation  because  of 
the  inspection  criteria  available.  Since 
that  time,  the  FAA  has  established 
ultrasonic  inspection  procedures. 
Confidence  in  these  inspection 
procedures  has  allowed  the  FAA  to 
extend  the  proposed  compliance  time  to 
two  years  and  incorporate  these 
procedures  into  the  proposal. 

In  addition,  Commenter  No.  2 
recommends  alternate  inspection 
procedures  of  magnaflux  or  x-ray.  The 
FAA  believes  that  magnaflux  and  x-ray 
are  not  viable  inspection  alternatives 
because  of  the  design  and  location  of  the 
wing  forward  spar  fuselage  attachment 


fitting.  For  this  reason,  the  proposal  is 
unchanged  as  a  result  of  this  comment. 

Commenter  No.  2  suggests  that  the 
FAA  require  only  a  one-time  inspection 
to  those  airplanes  that  have 
incorporated  Supplemental  Type 
Certificate  (STC)  SA501SW.  The  FAA 
does  not  concvu-  with  this  suggestion. 
STC  SA501SW  does  not  require 
modification  to  the  wing  forward  spar 
fuselage  attachment  fittings,  and, 
therefore  does  not  relate  to  the  proposal. 
The  proposal  is  unchanged  as  a  result  of 
this  comment. 

No  comments  were  received 
concerning  the  FAA's  determination  of 
the  cost  upon  the  public. 

Since  issuance  of  the  proposal,  the 
FAA  became  aware  of  a  similar  accident 
on  a  Piper  Model  PA-25-150  airplane. 
This  airplane  had  accrued  over  5,000 
hotirs  TIS.  Because  of  the  wide  variation 
in  hours  TIS  accrued  on  the  two  airlines 
involved  in  the  referenced  actidents 
(over  10,000  and  over  5.000).  the  FAA 
determined  that  immediate  initial 
inspections  were  required  on  all  Piper 
Models  PA-25-150,  PA-25-235.  and 
FA-25-260  airplanes,  and  issued  AD 
93-21-12.  Amendment  39-8763  (58  FR 
65104,  December  13, 1993).  This  AD 
requires  inspecting  (one-time)  the  wing 
forward  spar  fuselage  attachment 
assembly  for  cracks  or  corrosion,  and 
replacing  or  repairing  any  cracked  or 
corroded  part. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  accident  described  above, 
the  FAA  has  determined  that  the  one- 
time inspection  required  by  AD  93-21- 
12  should  be  repetitive  and  the 
comment  period  for  the  initial  proposal 
should  be  reopened  to  allow  the  public 
additional  time  to  comment  on  this 
proposed  action. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to^exist  or 
develop  in  other  Piper  PA-25  series 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  repetitively 
inspecting  the  wringjorward  spar 
fuselage  attach  fittii^  for  cracks  or 
corrosion,  and  replafcing  or  repairing 
any  cracked  or  corroded  part. 

The  compliance  time  for  the  proposed 
AD  is  presented  in  calendar  time 
instead  of  hours  TIS.  The  FAA  has 
determined  that  a  calendar  time  for 
compliance  is  the  most  desirable 
method  because  the  unsafe  condition 
described  by  the  proposed  AD  is  caused 
by  corrosion.  Corrosion  can  occur  on 
airplanes  regardless  of  whether  the 
airplane  is  in  service  or  in  storage. 
Therefore,  to  ensure  that  corrosion  is 
detected  and  corrected  on  all  airplanes 
within  a  reasonable  period  of  time 
without  inadvertently  grounding  any 


airplanes,  a  compliance  schedule  based 
upon  calendar  time  instead  of  hours  TIS 
is  proposed. 

The  FAA  estimates  that  1.272 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  30  workhours 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  52,289.600 
This  figure  is  based  on  the  assumption 
that  no  affected  airplane  owner/operator 
has  accomplished  the  proposed 
inspections.  This  figure  also  does  not 
reflect  the  cost  of  repetitive  inspections. 
The  FAA  has  no  way  of  determining 
how  many  repetitive  inspections  a 
particular  owner/operator  may  incur. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rule  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3^-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11. B9. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  93-21-12,  Amendment 
39-«763  (58  FR  65104,  December  13, 
1993).  and  by  adding  a  new  AD  to  read 
as  follows: 

Piper  Aircraft  Corporation:  Docket  No.  92- 
CE-63-AD.  Supersedes  AD  93-21-12. 
Amendment  39-8763. 

Applicability:  Models  PA-25-150.  PA-25- 
233.  and  PA^25-260  airplanes  (all  serial 
numbers),  certificated  in  any  category. 

Compliance:  Required  within  the  next  12 
calendar  months  after  the  effective  date  of 
this  AD.  unless  already  accomplished,  and 
thereafter  at  intervals  not  to  exceed  24 
calendar  months  (except  as  noted  in 
paragraph  (h)  of  this  AD). 

To  prevent  possible  in-flight  separation  of 
the  wing  from  the  airplane  caused  by  a 
cracked  or  corroded  wing  forward  spar 
fiiselage  attachment  assembly,  accomplish 
the  following: 

(a)  Gain  access  to  the  left  and  right  wing 
forward  spar  fuselage  attach  fittings  by 
removing  the  screws  retaining  the  wing 
fairing.  Dismantle  the  wing  fillet  by  removing 
the  screws  on  the  aft  edge  top  and  bottom 
and  removing  the  wing  fairing  (see  Figure  1 
of  the  Appendix  to  this  AD). 

(b)  Remove  the  wing  attach  bolts  and  wing. 
Remove  paint  from  the  wing  forward  spar 
fuselage  attachment  fittings  and  surrounding 
areas;  do  not  sand  blast  because  it  may 
obscure  surface  indications. 

Note  1:  Saturation  of  the  bolts  with  a 
penetrating  oil  may  facilitate  removal. 

(c)  Visually  inspect  the  wing  forward  spar 
tubular  fuselage  attach  cluster  for  damage 
(cracks,  corrosibn.  rust,  or  gouges).  Prior  to 
further  flight,  repair  or  replace  any  damaged 
tubular  member  with  equivalent  material  in 
accordance  with  FAA  Advisory  Circular  (AC) 
No.  43.13-lA.  Acceptable  Methods, 
Techniques.  Practices — Aircraft  Inspection 
and  Repair. 

(d)  Inspect  (using  both  dye  penetrant  and 
ultrasonic  procedures)  the  wing  forward  spar 
fuselage  attach  fitting  assembly,  part  numbers 
(P/N)  61005-0  (front  spar  fitting  assembly) 
and  61006-0  (front  spar  fitting)  for  Model 
PA-25-150;  and  P/N  64412-0  (front  spar 
fitting  assembly)  and  64003-0  (front  spar 
fitting)  for  Models  PA-25-235  and  PA-25- 
260.  for  corrosion  and  cracks  in  accordance 
with  the  Appendix  to  this  AD. 

(1)  If  any  corrosion  is  found  that  meets  or 
exceed  the  parameters  presented  in  the 
Appendix  to  this  AD  or  any  cracks  are  found, 
prior  to  further  flight,  replace  the  forward 
spar  fuselage  tubular  attach  cluster  with 
serviceable  parts  as  specified  in  the 

Appendix  to  this  AD. 

(2)  The  inspection  procedures  in  the 
Appendix  of  this  AD,  except  for  the  dye 

b-netrant  inspection  procedures,  must  be 
ccomplished  by  a  Level  2  inspector  certified 
using  the  guidelines  established  by  the 
Ai  lerican  Society  for  Non-destructive 
Te  iting.  or  MIL-STL-410  or  equivalent.  A 
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mechanic  with  at  least  an  Airframe  license 
may  perform  the  dye  penetrant  inspection. 

(e)  Replacement  parts  required  by  this  AD 
shall  be  of  those  referenced  and  specified  in 
either  Figures  3a  and  3b,  4a  and  4b,  or  5a  and 
5b  (as  applicable),  included  as  part  of  the 
Appendix  of  this  AD. 

(f)  Prime  and  paint  all  areas  where  parts 
were  replaced  or  where  paint  is  bubbled  or 
gone.  Use  epoxy  paint  and  primer,  and.  after 
paint  has  cured,  rust  inhibit  the  entire  area. 

(g)  Reinstall  all  items  that  were  removed, 
(h)  If  a  new  cluster  is  installed  into  the 

fuselage  frame,  repetitive  inspections  are  not 
required  until  five  years  after  the 
replacement  date  on  the  respective  fuselage 
side.  This  cluster  may  be  replace  every  five 
years  as  an  alternative  to  the  repetitive 
inspections. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(j)  an  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Atlanta  Aircraft  Certification  Office 
(ACO).  Campus  Building.  1701  Columbia 
Avenue,  suite  2-160,  College  Park.  Georgia 
30337-2748.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Atlanta  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  tlie  Atlanta  ACO. 

(k)  Appendix  1  of  this  AD  may  be  obtained 
ftt>m  the  Atlanta  ACO  at  the  address 
specified  in  paragraph  (j)  of  this  AD.  This 
document  or  any  other  information  that 
relates  to  this  AD  may  be  inspected  at  the 
FAA.  Central  Region.  Office  of  the  Assistant 
Chief  Counsel.  Room  1558.  601  E.  12th 
Street.  Kansas  City.  Missouri. 

Appendix — Procedures  and 
Requirements  for  Wing  Forward  Spar 
Attachment  Assembly  Inspection  of 
Piper  PA-2S  Series  Airplanes 

Equipment  Requirements 

1.  A  portable  combination  ultrasonic 
flaw  detector  with  both  an  LED 
thickness  readout  and  an  A-trace  with 
thickness  gate  display. 

2.  An  ultrasonic  probe  with  the 
following:  a  15  MHz  0.25-inch  diameter 
with  a  0.375-inch  plastic  delay  line.  An 
equivalent  permanent  delay  Hne 
transducer  that  provides  adequate 
sensitivity  and  resolution  to  measure  a 
0.050-inch  steel  shim  can  also  be  used. 

3.  Three  steel  shims  within  the  range 
of  0.050  to  0.100  inches  are  required.  To 
ensure  proper  calibration,  the  steel 
shims  should  be  smooth  and  free  of  dirt. 
In  order  to  verify  the  shim  thickness, 
use  a  calibrated  micrometer  to  measure 
the  steel  shims. 


4.  Either  glycerin,  3-in-l  oil,  or 
equivalent  ultrasonic  couplants  are  used 
to  conduct  this  test  set-up  and 
inspection.  Water-based  couplants  are 
not  permitted  because  of  the  possibility 
of  initiating  long-term  corrosion  of  the 
wing  forward  spar  fuselage  attachment 
fittings. 

Note:  Couplant  is  defined  as  "a  substance 
used  between  the  face  of  the  transducer  and 
test  surface  t6  improve  transmission  of 
ultrasonic  enWgj-  across  this  boundarj-  or 
interface." 

Note:  If  surface  pitting  is  found  on  either 
side  of  the  fitting  ears,  lightly  sand  the 
surface  to  obtain  a  smooth  working  surface. 
Removarof  surface  irregularities  such  as  pits, 
rust,  scale,  and  paint  will  enhance  the 
accuracy  of  the  inspection  technique. 

Instrument  Calibration 

1.  Turn  the  instrument  power  on  and 
check  the  battery  charge  status.  The 
instrument  should  have  at  least  40- 
percent  of  available  battery  life.  The 
screen  brightness  and  contrast  of  the 
display  screen  should  match  the 
envirorunental  conditions  (i.e..  outside 
sunlight  or  inside  a  hangar). 

2.  Depending  on  the  ultrasonic 
instrument  used,  select  or  verify  the 
single  element  transducer  setting  from 
the  probe  selection  menu.  If  a  removable 
delay  line  is  used,  unscrew  the  plastic 
delay  line  from  the  transducer.  Add 
couplant  to  the  base  of  the  delay  line, 
then  reattach  the  delay  line. 

3.  Obtain  steel  shims  with  known  or 
measured  thickness  at  or  near  0.050, 
0.075,  and  0.100  inches.  At  least  one 
steel  shim  shall  be  greater  than  0.095 
inches,  one  less  than  or  equal  to  0.050 
inches,  and  one  between  these  two 
values.  Place  the  probe  on  the  thickest 
steel  shim  using  couplant.  Adjust  the 
gain  setting  to  increase  the  backwall 
signal  from  this  steel  shim.  An  A-trace 
will  appear  on  the  screen  and  a 
thickness  readout  will  appear  on  the 
display.  The  signal  on  the  screen  from 
left  to  right  shows:  the  initial  pulse,  the 
delay  hne  (the  front  surface  of  the  steel 
shim)  and  the  backwall  echo  of  the  steel 
shim.  A  second  and  third  multiple 
backwall  echo  may  also  be  seen  on  the 
A-trace.  Enable  thethickness  gate. 
Adjust  the  thickfl^  gate  to  initiate  at 
the  delay  line  to  steel  shim  interface  and 
terminate/at  the  first  backwall  echo. 

4.  Place  the  probe  on  the  thinnest 
steel  shim  using  couplant.  Adjust  the 
damping,  voltage  and  pulse  width  <^ 
obtain  the  maximum  signal  response 
and  highest  resolution  on  this  steel 
shim.  These  settings  can  vary  from 
probe  to  probe  and  are  somewhat 
dependent  on  operator  preferences. 

5.  To  stabilize  the  interface 
synchronization,  adjust  the  electronic 
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triggering  (blocking  gate]  to 
approximately  three  quarters  of  the 
distance  between  the  initial  pulse  and 
the  delay  line  interface  echo.  The 
thickness  gate  should  initiate  at  the 
delay  line  interface  echo  and  terminate 
at  the  first  backwall  echo. 

6.  Depending  on  the  instrument  and 
probe,  select  positive  half-wave  rectified 
signal  display  or  negative  half-wave 
rectified  signal  display.  This  selection 
should  give  the  best  signal  display  on 
the  thinnest  steel  shim.  Select  the 
interface  synchronization.  This 
selection  automatically  starts  the 
thickness  gate  at  the  delay  time 
corresponding  to  the  tip  of  the  plastic 
delay  line. 

7.  Couple  the  probe  to  the  thickest 
steel  shim  using  couplant.  Adjust  the 
range  so  the  A-scan  display  reads  bom 
0.000  to  0.300  inches.  Several  muhiple 
backwall  echoes  will  disappear  from  the 
screen. 

8.  Adjust  the  thickness  gate  to  trigger 
on  the  first  return  signal.  If  instability  of 
the  gate  trigger  occurs,  adjust  the  gain 
and/or  damping  to  stabilize  the 
thickness  reading.  A  thickness  readout 
should  be  present  on  the  screen  and 
near  the  known  steel  shim  thickness. 

9.  Adjust  the  velocity  to  0.231  inches/ 
microseconds.  The  thickness  reading 
should  be  the  known  steel  shim 
thickness.  Couple  the  transducer  to  the 
thinnest  steel  shim.  If  the  thickness 
readout  does  not  agree  with  the  known 
thickness,  adjust  the  fine  delay  setting 
to  produce  the  known  thickness.  Re- 
check  the  thickest  step.  If  the  readout 
does  not  indicate  the  correct  thickness 
re-adjust  the  fine  delay  setting.  After 
this  adjustment  is  made,  record  the 
thickness  values  for  each  of  the  steel 
shims  on  a  set-up  sheet. 

10.  Calculate  tne  percent  error  for 
each  measured  steel  shim.  The 
maximum  allowable  percent  error 
should  not  exceed  3-percent. 

Inspection  Procedures 

1.  Add  couplant  to  the  outside 
inspection  surface  (Refer  to  Figures  3a, 


4a  and  5a,  as  appUcable).  Add  the 
appropriate  gain  to  obtain  the  backwall 
echo  from  the  inspection^urface.  If  the 
gain  setting  is  adjusted,  r^heck  the 
thickness  values  on  the  steel  shims.  To 
asstu%  proper  coupling  tq  the  test 
sample,  twist  the  probe  ;nockwise  and 
counter-clockwise  (with  a  45-degree 
twist)  and  maintain  contact  with  the  test 
surface.  During  the  articulation  of  the 
probe,  observe  the  A-trace  on  the  screen 
and  stop  the  probe  twist  at  the  point  of 
adequate  back  surface  signal  amplitude 
to  trigger  the  thickness  gate  on  the  first 
half-cycle.  Measure  and  record  the 
thickness.  Repeat  the  above  process  at 
eight  equally-spaced  locations  around 
the  siuface.  The  weld  bead  near  the  spar 
clustsr  may  be  hard  to  access.  Find  a 
suitable  location  near  the  weld  and 
measure  the  thickness. 

2.  Add  couplant  to  the  inside 
inspection  surface  (Refer  to  Figures  3a, 
4a  and  5a,  as  applicable).  Add  the 
appropriate  gain  to  obtain  the  backwall 
echo  from  the  inspection  surface.  To 
assure  proper  coupling  to  the  test 
sample,  twist  the  probe  (clockvdse  and 
counter-clockwise  with  a  45-degree 
twist).  During  the  articulation  of  the 
probe,  observe  the  A-trace  on  the  screen 
and  stop  the  probe  twist  at  the  point  of 
adequate  back  surface  signal  amplitude ' 
to  trigger  the  thickness  gate  on  the  first 
half-cycle.  Measure  and  record  the 
thickness.  Repeat  the  above  process  at 
eight  equally-spaced  locations  around 
the  surface. 

3.  If  a  thickness  reading  in  any  one  of 
the  eight  locations  from  paragraph  1.  of 
the  Inspection  Procedures  section 
(outside  section  surface)  is  .085-inch  or 
less  for  the  PA25-150  Model  or  .055- 
inch  or  less  for  the  PA25-235  and 
PA25-260  Models,  or  if  a  thickness 
reading  in  any  one  of  the  eight  locations 
from  paragraph  2.  of  the  Inspection 
Procedures  section  (inside  section 
surface)  is  .055-inch  or  less  for  the 
PA25-150  Model  or  .085-inch  or  less  for 
the  PA25-235  and  PA25-26D  Models, 
prior  to  further  flight,  replace  the 


forward  spar  fuselage  tubular  attach 
cluster  with  serviceable  parts  in 
accordance  with  FAA  AC  No.  43.13-lA, 
Acceptable  Methods,  Techniques, 
Practices — Aircraft  Inspection  and 
Repair.  This  procedure  requires  the 
following: 

a.  Provide  for  the  alignment  of  the 
airfi-ame  with  an  appropriate  alignment 
fixture  in  accordance  with  FAA  AC  No. 
43.13-lA,  Acceptable  Methods, 
Techniques,  Practices — Aircraft 
Inspection  and  Repair. 

b.  Cut  the  tubular  members  as 
referenced  and  specified  in  Figure  2  and 
either  Figures  3a  and  3b;  Figures  4a  and 
4b;  or  Figures  5a  and  5b,  as  applicable. 

c.  Fabricate  a  cluster  using  all 
applicable  part  numbers  referenced  in 
Figures  3b.  4b,  or  5b,  as  applicable;  and 

d.  Splice  the  new  cluster  into  the 
fuselage  frame. 

Dye  Penetrant  Inspection 

Inspect  the  wing  forward  spar 
fuselage  attach  fitting  assembly  for 
cracks  using  FAA-approved  dye 
penetrant  methods.  If  any  cracks  are 
found,  prior  to  further  flight,  replace  the 
forward  spar  fuselage  tubular  attach 
cluster  with  serviceable  parts  in 
accordance  with  FAA  AC  No.  43.13-lA, 
Acceptable  Methods,  Techniques, 
Practices- Aircraft  Inspection  and  Repair. 
This  procedure  requires  the  following: 

1.  Provide  for  the  alignment  of  the 
airframe  with  an  appropriate  alignment 
fixtm-e  in  accordance  with  FAA  AC  No. 
43.13-lA,  Acceptable  Methods, 
Techniques,  Practices-Aircraft 
Inspection  and  Repair. 

2.  Cut  the  tubular  members  as 
referenced  and  specified  in  Figure  2  and 
either  Figures  3a  and  3b;  Figures  4a  and 
4b;  or  Figures  5a  and  5b,  as  applicable. 

3.  Fabricate  a  cluster  using  all 
appUcable  part  nimibers  referenced  in 
Figures  3b,  4b,  or  5b,  as  applicable;  and 

4.  Splice  the  new  cluster  into  the 
fuselage  frame. 

BILLING  COOE  4910-13-M 
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PA-25 

Side  View  of  the  Front  Wing  Fitting 
and  Landing  Gear  Fittings 


.'\efer  to  Figures  ?a,  -a 
erjd  3a,  as  applicable. 


Figure  2 
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PA-25- 150 
S/N  -  ALL 


^ 


View  Looking  Aft 


Side  View 


Bottom  View  (View  A-A) 
(Both  Sides) 

Figure   3d 
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PA-25-150 
S/N  -  ALL 

Front  Wing  Spar  Attachment-Fittings  andTubes 


NO. 
1 
2 
3 
4 
5 
6 


8 


DESCRiPTION 


Front  Spar  Fitting 


Channel 


Fitting  Assy-Front  Spar 
Fitting  Assy-Landing  Gear 


Brace-Bracket 


lube 


Ti  iKo 


Tube 


11 


Tub; 


PART  NO. /TUBE  DIMENSIC.NS 

61006-0 

61007-0 

61005-0 

21242-2 

11994-28 

.75  X  .035 
(4130)  N** 

.625  X  .035 
(4130)  N" 

.75  X  .035 
(4130)  N" 

1.25X.058 
(4130)  N" 

. 625  X. 028 
(1C25) 


••  -  \';l-t-6: 


'  J  (-- 
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PA-25-235 
(S/N  -  25-2000  To  25-2985) 


Vievy  Looking  Aft 


Side  View 


\ 


Bottom  Vie.v  (View  A-A) 
(Beth  Sieves) 

Figure  io 
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PA-25-235 

S/N  -  25-2000  to  25-2985 

Front  Wing  Spar  Attachment-Fittings  and  Tubes 


MO 

DESCRIPTION 
Front  Spar  Fitting 

PART  NO.  / 

1 

64003-0 

2 

Channel 

64175-0 

3 

Fitting  Assy-Front  Spar 

64412-0 

4 

Fitting  Assy-Landing  Gear 

64005-0  (L) 
64005-1  (R) 

• 

5 

Brace-Bracket 

11994-28 

k 

6 

Tube 

.75  X. 049 
(4130)  N" 

7 

_  Tube 

.625  X  .049 
(4130)  N" 

8 

T'jbe 

.875  X  .065 
(4130)  N" 

9 

Tube 

1.25X.095 
(4130)  N" 

10 

Tjbe 

.75  X. 049 
(4130)  N" 

*ii 

Tube 

.625  X  .028 

m 

(1025) 

-MiL-T-6735Type  1 


Fi'-'jro  ib 
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PA-25-235,  PA-25-260 
S/N  -  25-2986  and  Up 


View  Looking  Aft 


Sice  View 


Botlom  View  (View  A-A) 
(Both  S.des) 


:i;^.'e   rn 
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PA-25-235.-260 

S/N  -  25-2986  and  Up 

Front  Wing  Spar  Attachment-Fittings  and  Tubes 


NO. 
1 
2 
3 

4 

5 
6 


8 


10 


DESCRIPTION 
Front  Spar  Fitting 
Channel 

Fitting  Assy-Front  Spar 
Fitting  Assy-Lancing  Gear 

Brace-Bracket 
Tube 

Tube 
Tube 

Tube 


PART  NO.  /TUBE  DIMENSIONS 

64003-0 

64175-0 

64412-0 

64005-0  (L) 
64005-1  (R) 

11994-23 

.75  X  .049  ^ 

(4130)  N** 

.625  X  .049 
(4130)  N- 

.875  X  .065 

(4130)  N" 

1 .25  X  .095 
(4130)  N" 

.75  X  .049 
(4130)  N" 


-  MIL-T-673D  Type  1 
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Isjsued  in  Kansas  Citv.  Missouri,  on  January 
12,1995.  ■  .  . 

Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

IFR  Doc.  95-1427  Filed  1-19-95;  8:45  am) 
BILLMG  CODE  4910-13-C 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-ASO-1] 

Proposed  Establishment  of  Class  D 
Airspace:  Cocoa  Beach,  FL 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  D  Airspace  at  Cocoa 
Beach,  FL.  The  United  States  Air  Force 
operates  a  part  time  control  tower  at  the 
Cape  Canaveral  AS  Skid  Strip  Airport. 
Additionally  there  is  a  TACAN-A 
Instrument  Approach  Procedure  (LAP)  to 
the  airport.  Therefore  the  United  States 
Air  Force  has  requested  the 
establishment  of  Class  D  Airspace  at  this 
airport. 

DATES:  Comments  must  be  received  on 
or  before  March  2,  1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
95-ASO-l,  Manager,  System 
Management  Branch,  ASO-530,  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  550, 
1701  Columbia  Avenue,  College  Park, 
Georgia  30337,  telephone  (404)  305- 
5586. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Powderly,  System 
Management  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636. 
Atlanta,  Georgia  30320;  telephone  (404) 
30.5-5570. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory     . 
decisdons  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 


airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  95-ASO-l."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  550,  1701  Columbia 
Avenue,  College  Park,  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM'S 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking"  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
System  Management  Branch.  ASO-530, 
Air  Traffic  Division,  P.O.  Box  20636. 
Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  D  airspace  at  Cocoa 
Beach,  FL.  The  United  States  Air  Force 
operates  a  part  time  control  tower  at  the 
Cape  Canaveral  AS  Skid  Strip  Airport. 
Additionally  there  is  a  TACAN-A  lAP 
to  the  airport.  Therefore  the  United 
States  Air  Force  has  requested  the 
establishment  of  Class  D  airspace  for 
this  airport.  Designations  for  Class  D 
airspace  are  pubfished  in  Paragraph 
5000  at  FAA  Order  7400.9B  dated  July 
18.  1994  vid  effective  September  16, 
1994,  which  is  incorporated  by 
reference  in  CFR  71.1.  The  Class  D 
airspace  designation  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 


routine  amendments  are  necessar}  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  Februarv 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  bv  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510:  E.O.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389:  49  U.S.C.  106(g):  14  CFR 
11.69. 

§71.1    [Amended]  . 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994  and  effective 
September  16,  1994,  is  amended  as 
follows: 

Para.  5000    Class  D  Airspace 


ASO  FL  D  Cocoa  Beach,  FL  INew) 

Cape  Canaveral  AS  Skid  Strip  Airport.  FL 
(lat.  28''2806"  .N'.  long.  80''3400  '  W) 
That  airspace  extending  upward  from  !h<- 
surface  to  and  including  2500  feet  MSL 
within  a  4.4-mile  radius  of  the  Cape 
Canaveral  AS  Skid  Strip  Airport.  This 
airspace  lies  within  the  confines  of  R-293^ 
Contact  Patrick  Approach  on  134.95/358  3 
for  the  status  of  this  Class  D  airspac  e  area. 
•         *         *         *         • 

Issued  in  College  Park.  Georgia,  on  )ar,u«rv 
9.  1995. 

Michael  J.  Powderly, 

Acting  Manager.  Air  Traffic  Divisicn. 
Southern  Region 

IFR  Dm .  95-1535  Filed  1-19-95:  8:45  anil 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 
[Docket  No.  93N-0181] 

Adverse  Experience  Reporting 
Requirements  for  Human  Drug; 
Correction 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule:  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
proposed  rule  that  appeared  in  the 
Federal  Register  of  October  27, 1994  (59 
FR  54046).  The  document  proposed  to 
amend  its  current  adverse  experience 
reporting  regulations  for  human  drug 
products  £md  for  licensed  biological 
products.  The  document  was  published 
with  an  error  in  the  codified  section. 
This  document  corrects  that  error. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  P.  Muller.  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
Food  and  Drug  Administration.  7500 
Standish  PI..  Rockville.  MD  20855.  301- 
594-1049. 

In  FR  Doc.  94-26483,  appearing  on 
page  54046  in  the  Federal  Register  of 
October  27. 1994.  the  following 
correction  is  made: 

§310.305    [Correctedl 

On  page  54056.  in  the  second  column, 
in  §  310.305.  paragraph  (b)(2)  is 
corrected  to  read  as  follows: 

§  310.305    Records  and  reports  concerning 
adverse  drug  experiences  on  marketed 
prescription  drugs  for  human  use  without 
approved  new  drug  applications. 

*         •         *         •        • 

(b)  •  *  • 

(2)  Adverse  drug  experience  means 
any  adverse  event  associated  with  the 
use  of  a  drug  in  humans,  whether  or  not 
considered  drug  related,  including  the 
following:  An  adverse  event  occurring 
in  the  course  of  the  use  of  a  drug 
product  in  professional  practice:  an 
adverse  event  occurring  from  drug 
overdose,  whether  accidental  or 
intentional:  an  adverse  event  occurring 
from  drug  abuse:  an  adverse  event 
occurring  from  drug  withdrawal:  and 
any  failure  of  expected  pharmacological 
action. 

Dated:  Januar>'  5,  1995. 
William  K.  Hubbard. 
Interim  Deputy  Commissioner  for  Policy 
|FR  Doc.  95-1436  Filed  1-19-95;  8:45  anil 
BILUNG  COOE  41«M)1-f 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910. 1915,  and  1926 
[Docket  No.  H-049] 
RIN  1218-0099 

Respiratory  Protection;  Proposed  Rule 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA).  Labor. 
ACTION:  Extension  of  Comment  Period 
and  Rescheduling  of  Public  Hearing. 

summary:  By  this  document  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  extending  the 
comment  period  and  dates  for 
submitting  notices  of  intention  to 
appear,  as  well  as  hearing  testimony  and 
evidence,  and  is  postponing  the  public 
hearing  on  the  proposed  rule  on 
respiratory  protection  which  was 
published  on  November  15, 1994  (59  FR 
58884).  The  comment  period  was  to  end 
on  February  13.  1995;  public  hearings 
were  scheduled  to  begin  on  March  7. 
1995.  Following  publication  of  the 
proposal,  four  written  requests  to  extend 
the  comment  period  were  received.  In 
response  to  these  requests.  OSHA  is 
extending  the  comment  period  to  April 
14.  1995.  Public  hearings  will  begin  on 
)une  6.  1995. 

DATES:  Comments  must  be  postmarked 
on  or  before  April  14. 1995.  Notices  of 
intention  to  appear  at  the  public  hearing 
must  be  postmarked  on  or  before  March 
31,  1995.  Testimony  and  evidence  to  be 
submitted  at  the  hearings  must  be 
postmarked  by  April  14.  1995.  The 
hearing  will  begin  at  9:30  a.m.,  Tuesday. 
)une  6.  1995  in  Washington.  DC. 
ADDRESSES:  Written  comments  should 
be  submitted  m  quadruplicate  or  1 
original  (hardcopy)  and  1  disk  (5  1/4  or 
3  1/2)  in  WordPerfect  5.0,  5.1.  6.0  or 
ASCII  to:  Docket  Office.  Docket  H-049, 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Room  N2625.  200  Constitution  Avenue. 
N.W.  Washington,  D.C.  20210;  (202) 
219-7894.  Any  information  not 
contained  on  disk,  e.g.,  studies,  articles, 
etc..  must  be  submitted  in 
quadruplicate. 

Notices  of  intention  to  appear  at  the 
informal  rulemaking  hearing,  testimony, 
and  documentary  evidence  are  to  be 
submitted  in  quadruplicate  to:  Mr. 
Thomas  Hall,  OSHA  Division  of 
Consumer  Affairs.  Occupational  Safety 
and  Health  Administration.  200 
Constitution  Avenue,  N.W.,  Room 
N3649.  Washington,  DC.  20210;  (202) 
219-8615.  Written  comments  received. 


notices  of  intention  to  appear,  and  all 
other  material  in  the  public  record  will 
be  available  for  inspection  and  copying 
in  the  Docket  Office,  Room  N2439,  at 
the  above  address. 

The  hearing  will  be  held  in  the 
auditorium  of  the  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW  , 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Proposal:  Ms.  Anne  Cyr.  Office  of 
Information  and  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration.  200  Constitution 
Avenue,  N.W..  Room  N3647. 
Washington.  D.C.  20210:  (202)  219- 
8151. 

Hearings:  Mr.  Thomas  Hall,  Division 
of  Consumer  Affairs,  Occupational 
Safety  and  Health  Administration,  200 
Constitution  Avenue,  N.W.,  Room 
N3649,  Washington.  D.C.  20210:  (202) 
219-8615. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  15,  1994,  OSHA 
published  a  notice  of  proposed 
rulemaking  on  it's  respiratory  protection 
standard  (59  FR  58884  et  seq.).  The 
proposal  is  intended  to  update  the 
current  respirator  standard  to  reflect 
changes  in  methodology,  technology, 
and  approach  related  to  respiratory 
protection  that  have  occurred  since  the 
existing  respiratory  protection  standard 
was  adopted  in  1971 

Extension  of  the  Comment  Period  a.'^d 
Re-scheduling  of  the  Public  Hearings 

OSHA  has  received  four  ^'ritten 
requests  to  extend  the  comment  period 
for  an  additional  60  days  from 
Organization  Resources  Counselors,  Inc 
(Ex.  54-13);  the  American  PetroU-um 
Institute  (Ex.  54—4):  the  Dow  Chemical 
Company  (Ex.  54-12):  and  TSI 
Incorporated  (Ex.  54-15).  The  requesters 
state  that  because  of  the  holidays  and 
the  press  of  other  year-end  business,  the 
opportunity  for  interested  persons  to 
submit  extensive  comments,  and  for 
trade  associations  to  coordinate  among 
their  members  requires  an  extension  of 
the  time  for  comment.  Based  on  these 
requests,  the  Agency  has  agreed  to 
extend  the  conuncnt  period.  It  also  has 
re-scheduled  the  public  hearings. 

OSHAs  procedures  for  participating 
in  its  rulemaking  were  printed  in  the 
proposal  notice  (59  FR  58935).  All 
persons  intereste<l  in  participating  are 
requested  to  review  these  procedures  in 
their  entirety.  For  convenience  these 
procedures  art;  summarized  below 


Notice  of  Intention  to  Appear  at  the 
Informal  Hearing 

Pursuant  to  section  6(1))(3)  of  the  OSH 
Ac  ,  an  opportunity  to  submit  oral 
tes  imony  concerning  all  issues  raised 
by  he  proposed  .stvindard  will  be 
provided  at  an  informal  public  hearing 
to  le  held  in  Washington,  DC  from  June 
6,  1  ^95  and  continuing  until  Fdday, 
Juna23. 

I  $e  hearing  will  commence  at  9:30 
a.n  .  on  June  6,  1995,  in  the  audilorium 
of  t  lie  Frances  Perkins  Building.  U.S. 
De{»artmont  of  Labor,  3rd  Street  and 
Constitution  Avenue  N.W.,  Washington, 
DC  40210. 

i^il  persons  desiring  to  participate  at 
the  hearing  must  file  in  quadruplicate  a 
not  £e  of  intention  to  appear, 
postmarked  on  or  before  March  31, 
199|5.  The  notice  of  intention  to  appear, 
whjch  will  be  available  for  inspection 
and!  copying  at  the  OSHA  Technical 
Data  Center  Docket  Office  (Room 
N2625),  telephone  (202)  219-7894,  must 
ronjtain  the  following  information: 

II  The  name,  address,  and  telephone 
number  of  each  person  to  appear; 

2,  The  capacity  in  which  the  person 
will  appear; 

3.  The  approximate  amount  of  lime 
required  for  the  jueasntation; 

4,  The  issues  that  w^ll  be  addressed; 

5.  A  brief  statementSgf  the  position 
that  will  be  taken  with  respect  to  each 
issue;  and 

6\  Whether  the  party  intends  to 
sublnit  documentary'  evidence  and,  if  so, 
a  brief  summary  of  it. 

TKc  notice  of  intention  to  appear  shall 
be  liiailed  to  Mr.  Thomas  Hall.  OSHA 
Division  of  Consumer  Affairs.  Docket 
H-a49.  Room  N3649.  U.S.  Department 
of  Lobor.  200  Constitution  Avenue 
N.W..  Washingttm,  DC  20210;  telephone 
(202)|  219-8617. 

A  i'»ti(e  of  intention  to  appear  also 
may  be  transmitted  by  facsimile  to  (202) 
219-J-5986,  by  the  same  date,  provided 
the  original  and  3  copies  are  sent  t«  the 
samb  address  and  postmarked  no  more 
than  3  days  later. 

Any  party  who  has  not  filed  a  notice 
of  intention  to  appear  may  be  allowed 
to  tejstify  for  no  more  than  10  minutes 
as  time  permits,  at  the  discretion  of  the 
Adnjinistrative  Law  Judge,  but  will  not 
be  allowed  to  question  witnesses. 

Filing  of  Testimony  and  Evidence 
Before  the  Hearing 

In  addition  to  a  notice  of  intention  to 
appear,  any  party  requesting  more  than 
ten  (10)  minutes  for  a  presentation,  or 
who  will  submit  documentary  evidence, 
must  provide  in  quadniplicate  the 
complete  text  of  the  testimony, 
including  any  documentary  evidence  to 
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be  presented.  One  copy  shall  not  be 
stapled  or  bound  and  be  suitable  for  ■ 
copying.  These  materials  must  be 
provided  to  Mr.  Thomas  Hall.  OSHA 
Division  of  Consumer  Affairs  at  the 
address  above  and  be  postmarked  no 
later  than  April  14,  1995.  ^ 

Each  such  submission  will  be  ' 
reviewed  in  light  of  the  amount  of  time 
requested.  In  those  instances  where  the 
information  "submitted  does  not  justify 
the  amount  of  time  requested,  a  more 
appropriate  amount  of  time  will  be 
allocated  and  the  participant  will  be 
notified  of  that  fact  prior  to  the  hearing. 

Any  party  who  has  not  substantially 
comphed  with  this  requirement  may  be 
limited  to  a  ten-minute  presentation, 
and  may  be  requested  to  return  for 
questioning  at  a  later  time  during  the 
hearing. 

Notices  of  intention  to  appear, 
testimony  and  evidence  will  be 
available  for  inspection  and  copving  at 
the  Docket  Office  at  the  address  above. 

Conduct  and  Nature  of  Hearing 

The  hearing  will  commence  at  9:30 
a.m.  on  the  first  day.  At  that  time,  any 
procedural  matters  relating  to  the 
proceeding  will  be  resolved. 

The  nature  of  an  informal  rulemaking 
hearing  is  established  in  the  legislative 
history  of  section  6  of  the  OSH  Act  and 
is  reflected  by  OSHAs  rules  of 
procedure  for  hearings  (29  CFR 
1911.15(a)).  Although  the  presiding 
officer  is  an  Administrative  Law  Judge 
and  limited  questioning  by  persons  who 
have  filed  notices  of  intention  to  appear 
is  allowed  on  crucial  issues,  the 
proceeding  is  informal  and  legislative  in 
type.  The  Agency's  intent,  in  essence,  is 
to  provide  interested  persons  with  an 
opportunity  to  make  effective  oral 
presentations  which  can  proceed 
expeditiously. 

Since  the  hearing  is  priirdrily  for 
information  gathering  and  clarification, 
it  is  an  informal  administrative 
proceeding  rather  than  an  adjudicative 
one.  The  technical  rules  of  evidence,  for 
example,  do  not  apply.  The  regulations 
that  govern  hearings  and  the  pre-hearing 
guidehnes  to  be  issued  for  this  hearing 
will  ensure  fairness  and  due  process 
and  also  facilitate  the  development  of  a 
clear,  accurate  and  complete  record. 
Those  rules  and  guidelines  will  be 
interpreted  in  a  manner  that  furthers 
that  development. 

The  hearing  will  be  conducted  ui 
accordance  with  29  CFR  Part  191 1.  It 
should  be  noted  that  §  1911.4  specifies 
the  Assistant  Secretary  may  upon 
reasonable  notice  issue  alternative 
procedures  to  expedite  proceedings  or 
for  other  good  cause. 


The  hearing  will  be  presided  over  by 
an  Admini'^frative  Law  Judge  who 
makes  no  derision  or  recommendation 
on  the  merits  of  OSHA's  proposal.  The 
responsibility  of  the  .■Xdminibtrative  Law 
Judge  is  to  ensure  that  the  hearing 
proceeds  at  a  reasonable  pice  and  in  an 
orderly  manner.  The  Adniinislrutive 
Law  Judge,  therefore,  will  have  all  the 
powers  necessary  and  appropriate  to 
conduct  a  full  and  fair  informal  hearing 
as  provided  in  29  CFR  Part  191 1 
including  the  powers: 

1 .  To  n^gulate  the  course  of  the 
proceedings; 

2.  To  dispose  of  procedural  requests, 
objections  and  comparable  matters; 

3.  To  confine  the  presentations  to  the 
matters  pertinent  to  the  issues  raised; 

4.  To  regulate  the  conduct  of  those 
present  at  the  hearing  by  appropriate 
means; 

5.  In  the  Judge's  discretion,  to 
question  and  permit  the  questioning  of 
any  witness  and  to  limit  the  time  for 
questioning:  and 

6.  In  the  Judge's  discretion,  to  keep 
the  record  open  for  a  reasonable,  stated 
time  (known  as  the  post-hearing 
comment  period)  to  receive  written 
information  ajid  additional  data,  views 
and  arguments  from  any  person  who  has 
participated  in  the  oral  proceedings. 

OSHA  recognizes  that  there  may  be 
interested  persons  or  organizations  who, 
through  their  knowledge  of  the  subject 
matter  or  their  experience  in  the  field, 
would  wish  to  endorse  or  support  the 
whole  proposal  or  certain  provisions  of 
the  proposal.  OSHA  welcomes  such 
supportive  comments,  including  anv 
pertinent  data  and  cost  information 
which  may  be  available,  in  order  that 
the  record  of  this  rulemaking  jvill 
present  a  balanced  picture  of  the  ptibli«- 
response  on  the  issues  involved 

Authority  and  Signature 

This  document  was  prepare<l  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Heahh,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210.  It 
is  issued  pursuant  to  section  6(b)  of  the 
Occuivitional  Safety  and  Health  Act  of 
1970  (84  Slat.  1593,  29  U.S.C.  655). 

Signed  at  W.ishingion.  fK).,  this  17lh  d.iy 
of  January.  1995. 
loseph  A.  Dear, 
Assistant  Sfcrvtory  of  Labor 
IFR  Do<;.  95-1518  Filed  1-19-95:  8:45  n\u\ 
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29  CFR  Part  1926 

Steel  Erection  Negotiated  Rulemalting 
Advisory  Committee 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice  of  Committee  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act 
(FACA),  notice  is  hereby  given  of  a 
meeting  of  the  Steel  Erection  Negotiated 
Rulemaking  Advisory  Committee 
(SENRAC).  Notice  is  also  given  of  the 
location  of  the  meeting.  This  meeting 
will  be  open  to  the  public.  Information 
on  room  numbers  will  be  available  in 
the  lobby  of  the  designated  building.  A 
schedule  of  additional  meetings  will  be 
provided  in  a  future  notice. 
DATES:  The  meeting  is  scheduled  for 
February  7-9. 1995.  The  meeting  will 
begin  at  10:00  a.m.  on  February  7th. 
ADDRESSES:  Hyatt  Hotel  at  Dulles 
Airport — 2300  Dulles  Corner  Boulevard. 
Hemdon.  VA  22071;  telephone  (703) 
713-1234. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Cyr.  Acting  Director.  Office  of 
Information  and  Consumer  Affairs, 
OSHA.  U.S.  Department  of  Labor.  Room 
N-3647,  200  Constitution  Avenue, 
N.W/,  Washington,  D.C.  20210; 
telephone  (202)  219-8151. 
SUPPLEMENTARY  INFORMATION:  On  May 
11,  1994,  OSHA  announced  that  it.had 
established  the  Steel  Erection 
Negotiated  Rulemaking  Advisory 
Committee  (SENRAC)(59  FR  24389)  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (FACA),  the  Negotiated 
Rulemaking  Act  of  1990  (NRA)  and 
section  7(b)  of  the  Occupational  Safety 
and  HeaUfi  Act  (OSH  Act)  to  resolve 
issues  Associated  with  the  development 
of  a  Notice  of  Proposed  Rulemaking  on 
Steel  Erection.  Appointees  to  the 
Committee  include  representatives  from 
labor,  industry,  pubUc  interests  and 
goverrunent  agencies. 

SENRAC  began  negotiations  in  mid 
June,  1994,  and  has  met  five  times  since. 
Initial  meetings  dealt  with  procedural 
matters,  including  schedules,  agendas 
and  the  establishment  of  workgroups. 
The  Committee  established  workgroups 
to  address  issues  on  Fall  Protection, 
Allocation  of  Responsibility, 
Construction  Specifications  and  Scope. 
During  subsequent  meetings, 
foundations  for  negotiations  have  been 
established  and  preliminary  resolutions 
of  issues  are  now  occurring  at  the 
meetings. 

All  interested  parties  are  invited  to 
attend  the  Committee  meetings  at  the 
time  and  place  indicated  above.  No 


advanced  registration  is  required. 
Seating  will  be  available  to  the  public 
on  a  first-come,  first-served  basis, 
individuals  with  disabilities  wishing  to 
attend  should  contact  the  Facilitator  to 
obtain  appropriate  accommodations. 

During  the  meeting,  members  of  the 
general  public  may  informally  request 
permission  to  address  the  Committee. 

Minutes  of  the  meetings  and  materials 
prepared  for  the  Committee  will  be 
available  for  public  inspection  at  the 
OSHA  Docket  Office.  N-2625.  200 
Constitution  Ave..  N.W.,  Washington. 
D.C.  20210;  telephone  (202)  219-7894. 
Copies  of  these  materials  may  be 
obtained  by  sending  a  written  request  to 
the  Facilitator. 

The  Facilitator.  Philip  J.  Harter,  can 
be  reached  at  Suite  404.  2301  M  Street. 
NW,  Washington.  D.C.  20037;  telephone 
(202)  887-1033.  FAX  (202)  887-1036. 

Authority 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210, 
pursuant  to  section  3  of  the  Negotiated 
Rulemaking  Act  of  1990,  104  Stat.  4969, 
Title  5  U.S.C.  561  et  seq.:  and  Section 
7(b)  of  the  Occupational  Safety  and 
Health  Act  of  1970,  84  Stat.  1597,  Title 
29  U.S.C.  656. 

Signed  at  Washington.  DC.  this  17th  day 
of  )anuar>'.  1995. 
Joseph  A.  Dear, 
Assistant  Secretary-  of  Labor. 
IFR  Doc.  95-1514  Filed  1-19-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

33  CFR  Part  334 

Danger  Zones,  Atlantic  Ocean  South  of 
the  Entrance  to  the  Chesapeake  Bay, 
Virginia  Beach,  Virginia 

AGENCY:  U.S.  ArmvCtJrps  of  Engineers, 

DOD. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Corps  of  Engineers 
proposes  to  amend  the  regulations 
which  establish  a  danger  zone  in  the 
waters  of  the  Atlantic  Ocean  south  of 
the  entrance  of  the  Chesapeake  Bay  due 
to  the  relocation  of  the  Southeast  Sea 
lanes  of  the  Atlantic  Federal  Project 
Channel.  The  relocation  of  the  danger 
zone  is  necessary  to  provide  an 


additional  measure  of  safety  for  vessels 
operating  in  the  area.  As  a  result  of  this 
amendment,  the  danger  zone  will  be 
shifted  to  the  south.  The  overall  size 
and  configuration  of  the  danger  zone 
will  remain  the  same. 
DATES:  Written  comments  must  be 
received  on  or  before  February  19.  199,') 
ADDRESSES:  Send  written  comments  on 
this  proposal  to  HQUSACE.  ATTN: 
CECW-OR.  Washington.  DC.  20314- 
1000. 
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413. 


fethority:  40 
nt.  893:  (33 


Stat.  2««:  (33  U.S.C.  l)and 
U.S.C.  3). 


FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Rick  Henderson  at  (804)  441-7653 
or  Mr.  Ralph  Eppard  at  (202)  272-1783 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  its  authorities  in  Section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Stat. 
266;  33  U.S.C.  1)  and  Chapter  XIX  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.'892;  33  U.S.C.  3).  the  Corps 
proposes  to  amend  the  danger  zone 
regulations  in  33  CFR  334.390. 

The  Commanding  Officer.  Fleet 
Combat  Training  Center.  Atlantic,  U.S. 
Navy,  has  requested  that  the  danger 
zones  be  amended  to  reflect  changes  in 
the  routing  of  the  Southeast  Sea  Lanes. 
There  are  no  changes  which  will  affect 
the  public's  use  of  the  area.  As  presently 
configured,  the  danger  zone  is  in  the 
path  of  vessels  entering  and  departing 
the  Southeast  Sea  Lanes  south  of  the 
entrance  to  the  Chesapeake  Bay.  This 
proposed  amendment,  if  approved,  will 
move  the  entire  danger  zone  to  the 
south. 

Economic  Assessment  and  CertiFication 

This  proposed  rule  is  issued  with 
respect  to  a  militan.'  function  of  the 
Defense  Department  and  the  provisions 
of  E.O.  12866  do  not  apply.  The 
relocation  of  the  danger  zones  will  have 
only  minimal  impact  on  recreational, 
commercial  or  fishing  vessels  within  the 
area  because  the  vessels  are  nf)t 
prohibited  from  use  of  the  area  except 
when  firing  is  in  process  at  the  range. 
The  configuration  of  the  danger  zone  is 
not  affected  by  this  amendment.  There 
will  be  no  impacts  on  small  businesses 
or  governments  in  the  area.  I  hereby 
certify  that  this  regulation  will  have  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water),  transportation, 
restricted  areas. 

In  consideration  of  the  above,  the 
Corps  is  proposing  to  amend  Part  334  of 
Title  33  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  Part  334 
continues  to  read  as  follows: 


2.  In  §  334.390.  paragraph  (a)  is 
revised  to  road  as  follows: 

§  334.390    Atlantic  Ocean  south  of  entrance 
to  Chesapeake  Bay;  firing  range. 

(a)  The  danger  zone.  A  section 
extending  seaward  for  a  distance  of 
12^000  yards  between  two  radial  lines 
beiiringOSO' True  and  083'^ True.    ' 
respective,  from  a  point  on  shore  at 
lalUudc  36°4G'48'  N.  longitude 
75rB7'24"  W;  and  an  adjacent  sector 
extending  seaward  for  a  distance  of  15 
nautical  miles  between  the  radial  lines 
bearing  083°  True  and  150°  True, 
respectively,  from  the  same  shore 
position. 
*   '     «      .  •         •         * 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 
[PR  Do( .  95-Ub9  r-ilcd  1-1!V95;  8:45  am) 
BILiMG  CODE  3710-S2-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

43  CFR  Part  39 
RIN  1090-AA44 

Revised  Statute  2477  RIghts-of-Way 

AGENCIES:  Bureau  of  Land  Management, 
National  Park  Service,  U.S.  Fish  and 
Wildlife  Service,  Interior. 
ACTION:  Proposed  nile;  extension  of 
coijiment  of  period. 

SUMMARY:  A  proposed  rule  to  implement 
Revised  Statute  2477  addressing  rights- 
of-way  across  lands  now  administered 
by  the  Bureau  of  Land  Management,  the 
National  Park  Service,  and  the  U.S.  Fish 
and  Wildlife  Service  was  published  in 
the  Federal  Register  on  August  1.  1994 
(59  FR  39216).  with  a  60-day  comment 
period  expiring  September  30, 1994. 
The  comment  period  has  been  extended 
twice,  until  November  15.  1994,  and 
until  January  20,  1995,  in  response  to 
public  request.  The  comment  period  is 
being  extended  again  until  August  1. 
1995. 

DATES:  The  period  for  the  submission  of 
comments  is  hereby  extended  until 
August  1, 1995.  C:omments  postmarked 
after  this  date  will  not  be  considered  as 
part  of  the  decisionmaking  process  on 
issuance  of  the  final  rule. 
ADDRESSES:  Comments  should  be  sent  to 
Regulatory  Management  Team  (160), 
Bureau  of  Land  Management,  Room 
5555,  Main  Interior  Building,  1849  C 
Street  NW,  Washington,  IX:  20240. 
Coaimcnts  will  be  available  for  public 


review  at  the  above  address  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.),  Monday  thrt)ugh  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management:  Ron 
Montagna,  (202)  452-7782.  National 
Park  Service:  Dennis^urnett,  (202)  208- 
7675.  U.S.  Fish  and  Wildlife  Service: 
Duncan  Brown,  (703)  3.'ia-1744. 
George  T.  Framplon,  Jr.. 
.'\ssistant  Secretary-  of  the  Interior. 
IFR  Dofj.  95-1596  Filed  1-19-95;  H:45  am| 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-7122]. 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  infonnation  or 
comments  are  requested  on  the 
proposed  base  (100-year)  flood 
elevations  and  proposed  base  (100-year) 
flood  elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  (100-year)  flood  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the"Natioiial  Flood 
Insurance  Program  (NFIP). 
DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
commimity. 

ADDRESSES:  The  proposed  base  Hood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E..  Chief.  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW.. 
Washington,  DC  20472.  (202)  646-2756. 
SUPPLEMENTARY  ^FORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104.  and  44  CFR 
67.4(a). 


JMI 


These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  ho  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  mon; 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  In  policies  established  by  other 
Federal.  State,  or  regional  entities. 
These  propostjd  elevations  are  ustul  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  imi)  for  the  c  ontents  in  these 
fiuildiiigs. 

National  Environmental  Policy  Act 

This  proposed  ruh;  is  categorically 
i!xcluded  from  the  requirements  of  44 
CFR  Part  10.  Environmental 
Consideration.  No  environmental 
impact  as.scssmenl  has  been  prepanni. 

Regulatory  Flexibility  Act 

The  Associate  Director.  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act-because 
proposed  or  modified  ba.se  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973.  42 
U.S.C.  4104.  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulator}'  Classification  ^ 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federalism,  dated  October  26.. 
1987. 

Executive  Order  12778.  Civil  Justice. 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(1))(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
prof:edure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 
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PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67  continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001   et  seq.;  Reorganization  Plan  No.   3  of  1978.   3  CFR.   1978  Comp  .  p.   329:  E.O.    12127,  44  FR  19367 
3  CFR.  1979  Comp..  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


Arkansas 


City/town/county 


Poinsett  County 
(Unincorporated 
Areas). 


Source  of  flooding 


Brushy  Creek  Ditch 


Weiner  Outlet  Ditch 


Approximately    1.06   miles   upstream   of 

Swan  Pound  Road. 
Approximately   1.0   mile   downstream  of 
Sewage  Lagoon  Road. 

At  White  Slough  Road  

Approximately    1.6    miles    upstream    of 
Sewage  Lagoon  Road. 

Maps  are  available  for  inspection  at  the  Poinsett  County  Courthouse.  401  Market  Street.  Harrisburg.  Arkansas. 
Send  comments  to  The  Honorable  Steve  Ryan,  Poinsett  County  Judge.  401  Market  Street,  Harrisburg.  Arkansas  72432. 


Location 


Approximately  0.66  miles  downstream  of 
Swan  Pound  Road. 


«Depth  in  feet  above 

ground.  'Elevation  in 

feet.  (NGVD) 


Existing 


None 

None 

None 

None 
None 


Modified 


Weiner  (City) 
Poinsett  County. 


Approximately   0.3   mile   downstream  of 
Swan  Pound  Road. 

At  Swan  Pound  Road  

Approximately  0.6  mile  upstream  of  Swan 
Pound  Road. 

At  White  Slough  Road  

Approximately  0.2  mile  upstream  of  White 
Slough  Road. 

Maps  are  available  for  inspection  at  the  City  of  Weiner.  101  Washington,  Weiner,  Arkansas. 
Send  comments  to  The  Honorable  S.  P.  Schwarz.  Mayor.  City  of  Weiner,  P.O.  Box  338,  Weiner,  Arkansas  72479. 


Brushy  Creek  Ditch 


Weiner  Outlet  Ditch 


California 


Trinity  County  (Un- 
incorporated 
Areas). 


Trinity  River 


Coffee  Creek 


Middle  Weaver  Creel 


West  Weaver  Creek 


East  Weaver  Creek 


Garden  Guteh 


Sidney  Gulch 


At  confluence  with  Coffee  Creek 


Approximately  3,000  feet  upstream  of  the 

confluence  of  Coffee  Creek. 
Approximately  7,250  feet  upstream  of  the 

confluence  of  Coffee  Creek. 

At  confluence  with  Trinity  River  

Just  upstream  of  Route  3 

Approximately   5,750   feet   upstream   of 

Route  3. 

At  confluence  with  Ten  Cent  Gulch 

Just  upstream  of  Oregon  Street  

Just  upstream  of  Forest  Avenue  

At  mouth 

Approximately    900    feet    upstream    of 

mouth. 

At  mouth 

Approximately   2.200   feet   upstream  of 

mouth. 

At  mouth 

Just  upstream  of  Highway  299  

Just  upstream  of  Easter  Avenue  

Approximately   2,400   feet    upstream   of 

Easter  Avenue. 

At  mouth 

Just  upstream  of  Highway  299  

Just  upstream  of.Memorial  Road  

Approximately    1,300   feet   upstream   of 

Memorial  Road. 
Hayfork  Creek I  At  confluence  with  Salt  Creek  


None 

None 
None 

None 
None 


None 


None 

None 

None 
None 
None 

•2.005 
None 
None 
None 
None 

None 
None 

None 
None 
None 
None 

None 
None 
None 
None 

None 
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•242 

•245 
•233 

•236 

•241 


•243 

•244 
•245 

•236 
•237 


•2.426 


•2.441 

•2.467 

•2.425 
•2,488 
•2,556 

•2,004 
•2.018 
•2.031 
•1,960 
•1,977 

•1,950 
•2,002 

•2,031 
•2.043 
•2.072 
•2  122 

•2.031 
•2.051 
•2.070 
•2.088 

•2.294 
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4.137 


State 


City'town/county 


Source  of  flooding 


Kellogg  Gulch 
Carter  Gulch  .. 
Ewing  Gulch  ... 


Location 


Just  upstream  of  Highway  3  

Just  upstream  of  Bridge  Street  . 

At  mouth 

Just  downstream  of  Highway  3 

At  mouth 

Just  downstream  of  Highway  3 

At  mouth : 

Just  upstream  of  Highway  3 


« Depth  in  feet  atiove 

ground.  •  Elevation  in 

feel  (NGVD) 


Existing 


None 
None 
None 
None 
None 
None 
None 
None 


Modified 


•2.311 
•2.336 
•2.317 
•2.321 
•2.319 
•2.319 
•2.321 
•2.335 


Kfips  are  available  for  inspection  at  the  Tnnity  County  Courthouse,  Board  of  Supervisor  s  Office,  101  Court  Street,  Weaven,-lle.  California 
Send  comments  to  The  Honorable  Stan  Plowman.  Chairman.  Trinity  County  Board  of  Supervisors.  P.O.  Box  1258,  Weavervilie.  California 


96093. 


Colorado 


Adams  County  (Un- 
incorporated 
Areas). 


Gay  Reservlor  Channel 
North  Tributary. 


Clear  Creek 


Approximately    3,000    leet    upstream    of 
confluence  with  Gay  Reservoir  Channel. 

Approximately    3.600    feet    upstream    of 
confluence  with  Gay  Reservoir  Channel. 

100  feet  upstream  of  confluence  with  the 
South  Platte  River. 

Approximately  80  feet  upstream  of  Wash- 
ington Street. 

too  feet  upstream  of  the  Colorado  and 
Southern  Railroad 

Just  upstream  of  Lowell  Boulevard  

Just  downstream  of  Sheridan  Boulevard  .. 

At  confluence  with  Clear  Creek  

At  divergence  from  Clear  Creek  

Approximately    1.900    feet    upstream    of 
Lowell  Boulevard 

Approximately    2.270    feet    upstream    of 
Lowell  Boulevard 

360  feel  upstream  of  Lowell  Boulevard  ... 

200  feet  upstream  of  the  Tom  Frost  Rg's- 
ervoir  Dam. 

1,050  (eel  upstream  of  the  Tom  Frost 
Reservoir  Dam. 

Just  upstream  of  Huron  Street  

60  feet  downstream  of  West  I28th  Ave- 
nue. 

Approximately    1.950    feet    upstream    ol 
Zuni  Street. 

Approximately  2.900  leet  downstream  ot 
confluence  of  Ranch  Creek.  > 

fiAaps  are  available  for  inspection  at  the  Adams  County  Planning  Department.  450  Soul.^  Fourth  Avenue.  Brighton. 

Send  comments  to  The  Honorable  Guillermo  De  Herrera,  Chairman.  Adams  County  Board  of  Commissioners 
Brighton.  Colorado  80601. 


Clear  Creek  Street 

Overflow 

West  Lake 


Gay  Reservoir  Channel 


Big  Dry  Creek 


Approximately    2.100    leet    upstream    of 
confluence  with  Gay  Reservoir  Channel. 


•5.321 

None 

f\ione 

None 

Nor* 

None 

None 
None 
None 
None 
None 

t^ne 

•5.255  ! 
None  j 

•5.264 

•5.171  j 
•5.188  I 


•5.194 

i 

•5.202  I 


•6.321 

•5.345 

•5.3C6 

•5.104 

•5.135 

•5.190 

•5.228 
•5.255 
•5.120 
•£ri23 
•5.293 

•5.299 

•5.255 
•6.263 

•5.264 

■t.-7Q 
■b.'8b 

■b-9b 

•5.202 


Colorado 

450  South  rcuih  Avenue. 


Brighton  (City) 
Adams  County 


South  Plane  River 


Appro^.rr.ateiy  200  feel  upstream  of  the  "4. £56 

tJnion  Pacific  Railroad. 
At  the  intersection  of  Brighton  Street  and  •4.95c 

Miller  Avenue. 
At  the  intersection  ol  Miller  Avenue  and 
East  160th  Avenue. 
Maps  are  available  for  inspection  at  City  Hall.  22  South  Fourth  Avenue.  Brighton.  Colorado. 
Send  comments  to  The  Honorable  Don  Hamstra.  Mayor.  City  of  Brighton,  22  South  Fourth  Avenue,  Brighton,  polorado  8060 


•4.95  7 
■J.t6' 


Engiewocd  (City) 
Arapahoe  County. 


South  Platte  River .... 
West  Harvard  Gulch 


1 .550  feet  downstream  of  Dartmouth  Ave- 
nue. 

Just  downstream  of  Dartmouth  Avenue    .. 

640  feet  downstream  ol  South  Rantan 
Street. 

10  feet  upstream  ol  South  Tejon  Street  ... 

At  centerilne  ol  South  Zuni  Street  


N  A 

NA 

fv'A 

N  A 
NA 


•5.263 

'5.267 

•5.2SS 

•5  'i-"- 
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State 


City/town/county 


Source  of  flooding 


Location 


eDepth  in  feet  above 

ground.  '  Elevation  in 

feet.  (NGVD) 


Existing 


N^odified 


Maps  are  avaitaWe  for  inspection  at  the  City  of  Englewood.  Engineering  Sen;ices  Department.  3400  South  Elati  Street.  Englewood.  Colorado. 
Send  comments  to  The  Honorable  Shen  Gulley.  Mayor.  City  of  En^ewood.  3400  Elati  Street.  Englevwood.  Colorado  BOnO. 


Thornton  (City) 
Adams  County. 


Tanglewood  Creek 


Approximately  750  feet  doviinstream  of  fslone  *5,160 

Interstate  25. 

140  feet  downstream  of  Interstate  25 None  "5.172 

Maps  are  avatoble  for  inspection  at  City  Hall,  Oty  of  Thornton.  9500  Civtc  Center  Drive.  Thornton.  Colorado. 

Send  comments  to  The  Honorable  Margaret  Carpenter.  Mayor.  City  of  Thornton.  9500  Civic  Center  Drive.  Thornton.  Colorado  80229 


Missoun 


Columbia  (City) 
Boone  Coun^y. 


MiU  Creek 


Approximately  2.000  feet  downstream  of 

Sinclair  Street. 
Approximately    1,000   feet   upstream   of 

Sinclair  Street. 
Approximately   3.300   feet   upsfream   of 

Sinclair  Street. 
Approximately  2.750  feet  downstream  of 

Bethel  Street. 
Just  downstream  of  Bethel  Street  


•621 
•642 
•655 
•675 
•697 


•621 
•638 
•649 
•680 
•697 


Maps  are  available  for  inspection  at  the  Public  Works  Department.  Third  Flood.  City  of  Columbia.  701  East  Broadway.  Columbia.  Missouri. 
Send  comments  to  The  Honorable  Mary  Anne  McCotlum.  Mayor,  City  of  Columbia,  P.O.  Box  N,  Columbia,  Missouri  65205. 


Sedalia  (City)  Pettis 
County. 


Brushy  Creek 


Brushy  Creek  Trttwlary  »1 


Sewer  Branch 


At  the  corporate  limits,  approximately  640 
feet  downstream  of  West  Main  Street. 

Approximately  200  feet  upstream  of  West 
Main  Street. 

Just  upstream  of  State  Fair  Boulevard, 
easttx>und  lane. 

Just  upstream  of  Barrett  Avenue 

Just  downstream  of  Ninth  Street  

At  confluence  with  Brushy  Creek  

Just  upstream  of  culvert  at  West  Treat- 
ment Plant. 

Approximately  200  feet  upstream  of  State 
Fair  Road. 

Approximately  40  feet  upstrearri  of  U.S. 
Highway  50. 

At  the  north  corporate  limits,  approxi- 
mately 1.960  feet  downstream  of  U.S. 
Highway  65. 

Just  upstream  of  William  Parkhurst  Drive 

Approxinrwtely  100  feet  upstream  of  Mis- 
souri Avenue. 

Just  downstream  of  Washington  Avenue  . 


None 

None 

None 

None 
None 
None 
None 

None 

None 

None 


None 
None 

None 


•793 

•798 

•820 

•841 
•855 
•794 
•800 

•814 

•822 

•811 


•824 
•844 

•861 


Maps  are  available  for  inspection  at  the  Engtoeenng  Department,  City  of  Sedalia.  City  Hall.  Second  Floor,  200  South  Osage  Avenue.  Sedalia, 

Missouri. 
Send  comments  to  The  Honorable  Jane  Gray.  Mayor,  City  of  Sedalia,  City  Hall.  Second  Floor,  200  South  Osage  Avenue,  Sedalia.  Missouri 

65301.  


New  Mexico 


Carlsbad  (City) 
Eddy  County. 


Dark  Canyon  Draw 


Hackt)erry  Draw 


Approximately  100  feet  downstream  of 
the  Atchison  Topeka  and  Santa  Fe 
Railroad. 

Just  upstream  of  the  Southern  Canal  Si- 
phon. 

Approximately  50  feet  downstream  of 
Dark  Canyon  Road. 

At  the  western  corporate  limit,  adjacent  to 
ttie  Carlsbad  Army  Air  FiekJ. 

Approximately  500  feet  north  of  tne  inter- 
section ot  Curry  Street  and  ttie  cor- 
porate limits. 

At  the  intersection  of  Fifth  Street  and 
Ross. 

Approximately  100  feet  upstream  of  the 
intersection  of  Eighth  and  Washington 
Streets. 


•3.107 


•3.103 


None 

•3,132 

None 

•3,191 

None 

•3,265 

None 

•3,138 

3.139 

•3,140 

3,144 

•3,144 
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State 


City/fown'county 


Source  of  flooding 


Approximately  500  feet  upstream  of  Lea 
Street,  and  approximately  2.800  feet 
west  and  2.200  feet  south  of  the  inter- 
section of  Texas  and  Eleventh  Street. 

At    the    intersection    of    Mesquite    and 
Mermod  Streets. 
Pecos  River Just  upstream  of  the  Lower  Tansill  Dam  .. 

At  North  Canal  Street  

At  the  intersection  of  George  and  River- 
side Drives. 

Approximately  200  feet  downstream  of 
the  Southern  Canal  Crossing. 

At  the  intersection  of  Bonbright  and  Main 
Streets. 

At  the  intersection  of  Stevens  and  Main 
Streets. 

I^aps  are  available  for  inspection  at  City  Hall.  City  of  Carlsbad,  101  South  Halagueno,  Carlsbad.  New  Mexico. 
Send  comments  to  The  Honorable  Gary  Perkowski.  Mayor,  City  of  Carlsbad,  P.O.  Box  1569,  Carlsbad.  New  Mexico  88221-1569 


Location 


'Depth  in  feet  atx3ve 

ground.  •  Elevation  in 

feet.  (NGVD) 


Existing 


•3,160 


None 

•3.107 
•3,118 
•3,123 

•3,131 

•3,112 

•3,110 


Modified 


Eddy  County  (Unin- 
corporated 
Areas). 


Dark  Canyon  Draw 


At  the  Southern  Canal  Siphon 

Approximately  5.1  miles  upstream  of  the 
Southern  Canal  Siphon. 

Hackberry  Draw  At  the  confluence  with  Dark  Canyon  Draw 

At  Southern  Canal  

At  Lea  Street 

Approximately   100  feet  downstream  of 

Marquess  Street. 
Just  downstream  of  the  Hackberry  Draw 

Dam. 
Approximately  500  feet  south  of  the  inter- 
section of  Curry  and  Quay  Streets. 

Pecos  River Approximately   i.OOO  feet  south  of  the 

Atchison  Topeka  and  Santa  Fe  Rail- 
road. 

fvlaps  are  available  for  inspection  at  the  Eddy  County  Courthouse.  101  North  Canal  Street.  Carlsbad.  New  Mexico. 
Send  comments  to  The  Honorable  Steve  Massey,  County  Manager,  Eddy  County.  P.O.  Box  1139,  Carlsbad.  New  MexjGO  88221-1569 


Approximately   100  feet  downstream  of 
the  Southern  Pacific  Railroad. 


Nor>e 


Las  Cruces  (City) 
and  Dona  Ana 
County  (Unincor- 
porated Areas) 


Flow  Path  3  (Alameda 
Main  Arroyo). 


Upstream  of  US.  Government  Dam 


South  Fork  (Tributary  1 ) 

Alameda  Arroyo. 
Alameda  Arroyo 


North  Fork  (Tributary  2) 
Alameda  Arroyo. 


Approximately  170  feet  upstream  of  Road 
Runner  Parkway. 

Just  upstream  of  confluence  of  North 
Fork  (Tributary  2)  Alameda  Arroyo. 

Just  upstream  of  Jornada  Road  South 

Approximately  2,070  feet  upstream  of 
Jornada  Road  South. 

At  confluence  with  Flow  Path  3  (Alameda 
Main  Arroyo). 

Just  upstream  of  Jornada  Road  South 

Approximately  2,360  feet  upstream  of 
Jornada  Road  South. 

At  confluence  with  Flow  Path  3  (Alameda 
Main  Arroyo). 

Just  downstream  of  an  unnamed  road  lo- 
cated approximately  480  feet  upstream 
of  confluence  with  Flow  Path  3  (Ala- 
meda Main  Arroyo). 

Just  downstream  of  an  unnamed  road  lo- 
cated just  upstream  of  confluence  of 
North  Fork  (Tributary  3)  Alameda  Ar- 
royo. 


•4,105 

•4:134 

None 

None 
Nor>e 

None 

None 
None 

None 

None 

Nor>e 


•3.-61 


z2, 

•3,103 

•3.114 
•3.120 

•3.123 

n 


•3.103 


None 
None 

-  ^3,132 
•3.269 

None 
3.139 
3,157 
3,193 

•3,132 
•3,140 
•3,158 
•3,184 

None 

•2.227 

None 

=2 

None 

•3.1-2 

•4.107 

•4.136 

•4.218 

•4.226 
•4.250 

•4. IS-: 

•4,234 
•4.268 

-4218 

•4.224 

•4.24S 
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State 


City/towa'county 


Source  of  flooding 


Nortfi  Fork  (Tribuary  3)  Al- 
ameda Arroyo. 


Flow  Path  8  (Nortfi  Fork 
Las  Cruces  Arroyo). 


Flow  Patti  9  (Soutfi  Fork 
Las  Cruces  Arroyo). 


Location 


At  tfie  upstream  Limit  of  Detailed  Study 
located  approximately  2,550  feet  up- 
stream of  confluence  witfi  Nortfi  Fork 
(Trit)utary  3)  Alameda  Arroyo. 

At  confluence  witfi  Nortfi  Fork  (Tributary 
2)  Alameda  Arroyo. 

Just  downstream  of  Jornada  Road  South 

Approximately  2,270  feet  upstream  of 
Jornada  Road  South. 

Upstream  of  U.S.  Government  Dam  

Just  downstream  of  Road  Runner  Park- 
way. 

Just  upstream  of  Paseo  De  Onate  Road  . 

Approximately  1,570  feet  upstream  of 
Paseo  De  Onate  Road. 

Upstream  of  U.S.  Government  Dam  


Little  Dam  Arroyo 


HorVn  Fork  Moreno  Arroyo 


South  Fork  Moreno  Arroyo 


of 


upstream  of  Road  Runner  Parkway  ... 

Just  upstream  of  unnamed  road 

Approximately   950   feet   downstram 
Foothills  Road. 

Approximately  1 50  feet  upstream  of  Foot- 
hills Road. 

Approximately  80  feet  upstream  of  Paseo 
De  Onate  Road. 

Approximately    3,700   feet    upstream   of 
Paseo  De  Onate  Road. 

Approximately  1,320  feet  upstream  of  El 
Camino  Real. 

Just  downstream  of  Moreno  Road  

Just  upstream  of  norlhtwund  Interstate 
Highway  25. 

Approximately  75  feet  upstream  of  Del 
Rey  Boulevard. 

Approximately  5.510  feet  upstream  of  Del 
Rey  Boulevard. 

Approximately  8,780  feet  upstream  of  Del 
Rey  Boulevard. 

Ponding  area  located  upstream  of  El  Ca- 
mino Real  (Zone  AH). 

Zone  AO   located   approximately    1,300 
feet  upstream  of  El  Camino  Real. 

Approximately  1,300  feet  upstream  of  El 
Camino  Real. 

Approximately  30  feet  upstream  if  Ken- 
nedy Road. 

Just  upstream  of  Elks  Road  

At  Del  Rey  Boulevard  

Approximately  4.430  feet  upstream  of  Del 
Rey  Boulevard. 

Approximately  7,450  feet  upstream  of  Del 
Rey  Bouelvard. 

At  Del  Rey  Boulevard  


#Depth  in  feet  atwve 

ground.  *  Elevation  in 

feet.  (NGVD) 


Existing 


None 


None 

None 
None 

•4.105 

•4,144 

None 
None 

4.105 

•4,146 
None 
None 

None 

None 

None 

None 

None 
None 

None 

None 

None 

None 

None 

None 

None 

None 
None 
tMone 

None 

None 


Modified 


•4,290 


•4,248 

•4,254 
•4,288 

•4,107 

•4.144 

•4.182 
•4.203 

•4.107 

•4,148 
•4.207 
•4,125 

•4,156 

•4,209 

•4,268 

•3,928 

•3,976 
•4,026 

•4.072 

•4,217 

•4.286 

•3,914 

»3 

•3,929 

•3.972 

•4,013 
•4,073 
•4,185. 

•4,268 


South  Fork  Moreno  Arroyo     At  Del  Rev  Boulevard  None  '  '4,072 

Split  Flow  at  Interstate 

25. 
H4aps  are  available  for  inspection  at  the  City  Engineer's  Office,  City  of  Las  Cruces.  200  North  Church  Street.  Las  Cruces.  New  Mexico. 
Send  comments  to  The  Honorable  Ruben  Smith.  Mayor.  City  of  Las  Cruces.  200  North  Church  Street.  Las  Cruces.  New  Mexico  88001 
Maps  are  available  for  inspection  at  the  Office  of  Flood  Commission.  Dona  Ana  County,  108  West  Amador.  Las  Cruces.  New  Mexico. 
Send  comments  to  The  Honorable  Fred  Pevea,  Compliance  Officer.  Dona  Ana  County,  108  West  Amador,  Las  Cruces,  New  Mexico  88001 


Oklahoma 

Goklsby  (town) 
McClain  County. 

Canadian  River „ 

Approximately  23,200  feet  downstream  of 
Interstate  35  at  the  Town  of  Goldsby 
corporate  limits. 

•1,085 

•1,085 

At  the  intersection  of  State  Highway  9 

•1,103 

•1,105 

and  74. 
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State 


City/town/county 


Source  of  flooding 


Location 


Approximately  2.000  feet  upstream  of  the 
intersection  of  State  Highways  9  and 
74,  at  the  Town  of  Gokteby  corporate 
limits. 


tDepth  in  feet  above 

ground.  •  Elevation  in 

feet  (NGVD) 


Existing 


•1.105 


Modified 


•1.107 


Okla^omT**^"^  '°'  inspection  at  Town  Hall.  Town  of  Goldsby.  Route  1.  near  the  intersection  of  Center  Street  and  Mam  Street.  Gokteby. 
^7"309r'"^"*^  '°  ^^  Honorable  Gene  McPherspn,  Mayor,  Town  of  Goklsby,  Town  Hall,  Route  1,  P.O.  Box  54*washington,  Oklahoma 


Stillwater  (city) 
Payne  County. 


Stillwater  Creek 


Approximately    400    feet    upstream    of 

South  Main  Street  (U.S.  Highway  177). 

Approximately  300  feet  downstream  of 

South  Western  Road. 
Approximately  300  feet  downstream  of 

eastbound  lane  State  Highway  51. 
Approximately  600  feet  downstream  of 
,  North  StiHwater  Road. 

I\^s  are  available  for  inspection  at  the  City  Engineer's  Office.  City  of  StiHwater.  723  South  Lewis.  Stillwater.  Oklahoma 
Send  comments  to  The  Honorable  Terry  Miller.  Mayor,  city  of  Stillwater.  P.O.  Box  1449,  StiHwater,  Oklahoma  74076. 


Tulsa  (city)  Tulsa, 
Osage,  and  Rog- 
ers Counties. 


Mingo  Creek 


>     Mill  Creek 


Jones  Creek 


Audubon  Creek 


Alsuma  Creek 


Tupelo  Creek 


Tupelo  Creek  TritHrtary 


Brookhollow  Creek 


Brookhollow  Creek  Tribu- 
tary 


Trltxitary  to  Brookhoilow 
Creek  Tributary. 


Just  upstream  of  56th  Street  North  

Just  upstream  of  36th  Street  North  

Just  upstream  of  Pine  Street y.., 

Just  upstream  of  11th  North  

Just  upstream  of  41  st  Street  South 

Just  upstream  of  51  st  Street  South 

Just  upstream  of  61st  Street  South 

Just  downstream  of  Memorial  Drive  

At  the  conclusion  with  Mingo  Creek  

Just  upstream  of  89th  East  Avenue  

Just  upstream  of  Memorial  Drive 

At  73rd  East  Avenue 

At  the  confluence  with  Mill  Creek  

Just  upstream  of  Memorial  Dnve 

Just  upstream  of  71st  East  Avenue  

Approximately  250  feet  upstream  of  69th 

East  Avenue. 

At  the  confluence  with  Mingo  Creek 

Just  upstream  of  87th  East  Avenue  

Just  upstream  of  Interstate  Highway  44  ... 
ApproxiPfiately   2.220   feet    upstream   of 

31st  Street  South. 

At  the  confluence  with  Mingo  Creek 

Just  upstream  of  47th  Place  South  

At  51st  Street  South 

At  Mingo  Road 

At  the  confluence  with  Mingo  Creek 

Approximately    500    feet    upstream    of 

Mingo  Valley  Expressway. 

Just  upstream  of  11th  Street  

Just  upstream  of  14th  Street  

At  21st  Street 

At  the  confluence  with  Tupelo  Creek  

Just  upstream  of  1 1 9th  East  Avenue  

Just  downstream  of  I24th  East  Avenue  ... 

At  the  confluerK»  with  Mingo  Creek 

Just  upstream  of  Gametf  Road  

Approximately    100    feet    upstream    of 

South  121st  East  Avenue. 
At  the  confluence  with  Brookholtow  Creek 
Approximately  300  feet  upstream  of  Gar- 

nett  Road 

Just  upstream  of  121  st  East  Avenue  

Approximately  800  feet  upstream  of  I29th 

East  Avenue. 
At  confluence  with  Brookhollow  Creek 

Tributary. 


•861 
•889 
•877 
•880 


•863 
•870 
•875 
•881 


•591 

•591 

•611 

•602 

•614 

•613 

•628 

^     ^624 

•652 

•653 

•667 

•668 

•690 

•690 

None 

•727 

•624 

•623 

•632 

•631 

•645 

•644 

•660 

•660 

•633 

•631 

•647 

•646 

•670 

None 

•687 

•686 

•643 

•637 

•650 

•646 

•658 

•666 

•580 

•681 

•658 

•658 

•665 

None 

•672 

•666 

None 

•669 

•621 

•621 

•634 

•632 

•645 

•644 

•654 

•649 

•674 

•672 

•650 

•648 

•665 

•664 

•680 

•680 

•643 

•641 

•662 

•661 

•680 

*680 

•ass 

•654 

•664 

•664 

•679 

•678 

None 

•706 

None 

•693 
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State 

City/f  own/county 

Source  of  flooding 

Location 

»Depth  in  feet  atxjve 

ground.  *  Elevation  in 

feet.  (NGVD) 

Existing 

Modified 

Soutfipark  Creek 

Just  upstream  of'l3lst  East  Avenue  

Approximately    1,900   feet    upstream   of 
131st  East  Avenue. 

At  the  confluence  with  t^^ingo  Creek 

Just  upstream  of  Mingo  Valley  Express- 
way. 

At  Garnett  Road 

None 
None 

•652 
•656 

•666 

•667° 

•671 

•682 

•613 

•601 

•612 

•613 

•649 

•660 

•708 
■718 

'663 

Catfish  Creek  

•659 
'666 

At  the  confluence  with  Mingo  Creek 

At  55th  Street  South  

•668 

Douglas  Creek 

Little  Creek 

'670 

At  61st  Street  South  

'681 

At  confluence  with  Mingo  Creek 

At  confluence  with  Mingo  Creek  

•612 
'600 

Quarry  Creek  

At  confluence  with  Mingo  Creek 

At  confluence  with  Mingo  Creek 

'604 

Eagle  Creek 

•607 

p 

Sugar  Creek 

Ford  Creek 

At  confluence  with  Mingo  Creek 

At  confluence  with  Mingo  Creek 

•648 
'663 

Maps  are  available  for  inspection  at  the  City  of  Tulsa,  Department  of  Public  WorVs,  200  Civic  Center,  Tulsa,  Oklahoma 
Send  comments  to  The  Honorable  M.  Susan  Savage,  Mayor.  City  of  Tulsa,  200  Civic  Center.  Tulsa,  Oklahoma  74103. 


Texas 


Guadalupe  County 
(Unincorporated 
Areas). 


Santa  Clara  Creek 


Town  Creek 


Interstate  Highway  1 0  Di 
version. 

Just  upstream  of  Bolton  Road  None 

Ciboio  Creek Approximately   3,600   feet   upstream   of  None 

confluence  of  Dry  Hollow  Creek 
Just  upstream  of  confluence  of  Martinez  None 

Creek 
Approximately  6,900  feet  downstream  of  *638 

Weir  Road 
Approximately   9,100   feet   upstream   of  *666 

Lower  Seguin  Road  (County  Road  318) 

Just  upstream  of  Selma  Road  '735 

Elm  Creek  South  Just  upbtream  of  County  Boundary  *459 

Approximately    2,000    feet    upstream    of  •465 

.  County  Road  41 2D. 

Maps  are  available  for  inspection  at  Guadalupe  County  Sanitation  Office,  415  East  Center  Street,  Seguin,  Texas. 
Send  comments  to  The  Honorable  James  Sagebiel,  Guadalupe  County  Judge,  307  West  Court,  Suite  200,  Seguin,  Texas  78155 


At  confluence  with  Ciboio  Creek 


Approximately  6,500  feet  upstream  of 
confluence  with  Citx)lo  Creek. 

Just  downstream  of  Schaefer  Road  

Approximately  4,600  feet  upstream  of  FM 
1103. 

Approximately  2,050  feet  upstream  of 
County  Road  376. 

Just  downstream  of  County  Road  377 

At  convergerKe  with  Cilxjlo  Creek  


•559 


•559 

None 
None 

None 

None 
None 


Kaufman  County  (Unincor- 
porated Areas). 


Kings  Creek  (Upper  Reach) 


At  confluence  with  Hardin  Branch 

At  Airport  Road  

At  College  Mound  Road  

At  Fransis  Street  

At  Airport  Road 


None 

•452 
•453 
None 
None 
•453 


Hardin  Branch 

Maps  are  available  for  inspection  at  the  Kaufman  County  Courthouse,  3950  South  Huston  Street,  Kaufman.  Texas. 

Send  comments  to  The  Honorable  Jude  Maxine  Danst,  Kaufman  County  Judge,  Kaufman  County  Courthouse,  Kaufman,  Texas  75142. 


JMI 


•556 

•559 

•680 
•732 

•764 

•790 
'594 

'615 
"483 

•624 

•636 

•666 

•736 
•465 
•465 


•■443 

•450 
•451 
•468 
•486 
•451 


La  Vernia  (City) 

Dry  Hollow  Creek 

Just  upstream  of  confluence  with  Ciboio 

1 

•477 

•479 

Wilson  County. 

Creek. 

Approximately  950  feet  upstream  of  con- 

•479 

•479 

fluence  with  Ciboio  Creek. 

, 

CItxjIo  Creek 

Approximately  4,900  feet  downstream  of 
FM  775.      , 

•470 

•473 

Just  upstream  of  FM  775 

•477 

•47!^ 

At  confluence  of  Dry  Hollow  Creek  

•477 

•479 

State 


City/town/county 


Source  of  flooding 


Location 


tDepth  in  feet  above 

ground.  •  Elevation  in 

feet.  (NGVD) 


Existing 


Maps  are  available  for  inspection  at  the  City  of  La  Vernia  City  Hall,  102  East  Chihuahua,  La  Vernia.  Texas. 

Send  comments  to  The  Honorable  Charles  Malloy,  City  of  La  Vernia.  102  East  Chihuahua,  La  Vernia,  Texas  78121. 


Modified 


Wilson  County  (Un- 
incorporated 
Areas). 


Dry  Hollow  Creek 


Just  upstream  of  confluence  with  Ciboto 
Creek. 


Approximately  950  feet  upstream  of  con-  '479 

fluence  with  Ciboio  Creek. 

Citx)lo  Creek Approximately  14,500  feet  downstream  of  None 

FM  775. 
Elm   Creek   at   confluence   with   Ciboto  None 

Creek. 
Elm  Creek  at  10.700  feet  upsueam  of  Hone 

confluence  with  Cibok)  Creek. 
Approximately   3,600   feet   upstream   of  None 

confluence  of  Dry  Hollow  Creek. 
Just  downstream  of  confluence  of  Mar-  None 

I  tinez  Creek. 

Maps  are  available  for  inspection  at  the  Wilson  County  Courthouse.  1420  Third  Street,  Floresville,  Texas. 

Send  comments  to  The  Honorable  Martha  B.  Schnabel.  Wilson  County  Judge.  Wilson  County  Courthouse.  1420  Third  Street  Floresville 
Texas  78114. 


•477 


•479 


•479 
♦459 
•464 
•465 
•483 
•524 


Uta^ 


Riverdale  (City) 
Wet)er  County. 


Weber  River 


Approximately  5,800  feet  dowrtstream  of 

Riverdale  f^oad. 
Approximately  3.350  feet  downstream  of 

Riverdale  fRoad. 

Just  upstream  of  Riverdale  Road 

Approximately   4.000   feet   upstream   of 

Riverdale  Road. 

At  confluence  of  Weber  Carwil 

Approximately   2.400   feet   upstream   of 

Wet>er  Canal. 
Approximately    3.500   feet    upstream    of 

Weber  Canal. 

K%»s  are  available  for  inspection  at  the  Buikiing  and  Zoning  Office.  4600  South  Weber  River.  Riverdale.  Utati. 
Please  send  comments  to  The  Honorable  Ben  A.  Jones.  Mayor.  City  of  Riverdale.  4600  Soutti  Weber  River.  Riverdale,  Utah  84405-3764 


•4.328 

•4.334 

•4.350 
•4.366 

•4,379 
•4.388 

•4.393 


•4.327 

•4.337 

•4.351 
•4.363 

•4.371 
•4.385 

•4,388 


Weber  County  (Un- 
incorporated 
Areas). 


Weber  River 


Approximately   2.400   feet   upstream   of 
confluence  with  Weber  Canal. 


Approximately   3.500   feet   upstream   of  ^4.393 

confluence  with  Wet)er  Canal. 
Approximately    4.000    feet    upstream    of  "4.394  •4.394 

confluence  with  Weber  Canal. 
Maps  are  availat)te  for  inspection  at  the  County  Planning  Commission.  2510  Washington  Boulevard,  Ogden.  Utah. 

Send  comments  to  The  Honorable  Joan  Helstrom.  Chairperson.  Weber  County  Board  of  Commissioners.  2510  Washington  Boutevard 
Radisson  Hotet.  Ogden.  Utah  84401 . 


•4.388 


•4.385 


•4.388 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  'Flood  Insurance") 

Dated:  January  13. 1995. 

Richard  T.  Moore, 

Associate  Director  for  Mitigation. 

jFR  Doc.  95-1487  Filed  1-19-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  219  and  252 

Defense  Federal  Acquisition 
Regulation  Supplement;  Small 
Business  and  Smalt  Disadvantaged 
Business  Concerns 

DEFENSE  LOGISTICS  AGENCY 
48  CFR  Part  5452 

DLA  Acquisition  Regulation;  Small 
Business  and  Small  Disadvantaged 
Business  Concerns 

agency:  Department  of  Defense.  Defense 
Logistics  Agency,  DOD. 
ACTION:  Proposed  Rule;  Extension  of 
public  comment  period. 

SUMMARY:  On  December  13.  1994.  DoD 
and  DLA  published  a  Federal  Register 
notice  proposing  to  reduce  the  Small 
Disadvantaged  Business  preference  from 
ten  to  five  percent  for  domestic  bulk 
petroleimi  solicitations  and  contracts. 
Due  to  interest  in  the  notice,  DoD  and 
DLA  have  extended  the  comment  period 
for  an  additional  30  days. 

DATES:  Comment  period  on  proposed 

rule  extended  until  February  17,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Melody  Reardon.  Defense  Logistics 

Agency,  Cameron  Station.  Alexandria. 

Virginia  22306-6100,  (703)  274-6431. 

FAX:  (703)  274-0310. 

Margaret ).  Janes. 

Assistant  Expculivp  Director  (Proriirfnwnt 

Pnliry). 

|FR  Doc.  95-1391  Filed  l-l"9-9,5:  8:45  ;.m| 

BILLING  CODE  S0OO-O4-M 


JMI 
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Notices 


Federal  Register 

Vol.  60.  No.  13 

Frlday.jMuary  20.  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

January  13, 1995. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  number(s),  if 
applicable  (4)  Who  will  be  required  or 
asked  to  report;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from: 

Department  Clearance  Officer,  USDA, 
OIRM.  Room  404-W  Adrain.  Bldg.. 
Washington.  D.C.  20250.  (202)  690- 
2118. 

Revision 

•  Foreign  Agricultural  Service 
Application  for  Supplementary  Dairy 

Product  Import  Licenses — Addendum 
FAS  922,  923,  923A.  9238.  924 
Individuals  or  households;  Business  or 

other  for-profit;  955  responses;  713 

hours 
Richard  Warsack.  (202)  720-1342 

•  Rural  Economic  &  Community 
Development 

7  CFR  1943-A,  Ins\u«d  Farm 
Ownership  Loan  Policies,  Procedures, 
and  Authorizations 


Individuals  or  households;  Farms;  370 

responses;  130  hours 
Jack  Holston,  (202)  720-9736 

Extension 

•  Animal  Plant  and  Health  Inspection 
Service 

Imported  Fire  Ant 

PPQ  523 

State  or  local  governments;  Farms; 
Businesses  or  other  for-profit;  Federal 
agencies  or  employees;  Small 
businesses  or  organizations;  39.441 
responses;  26,695  hours 

Mike  Stefan,  (301)  436-8247 

Reinstatement 

•  Rural  Economic  &  Community 
Development 

7  CFR  4284-B,  Rural  Business 

Enterprise  Grants  and  Television 

Demonstration  Grants 
Not-for-profit  institutions;  State,  Local, 

or  Tribal  Government;  7,030 

responses;  13.695  hours 
Jack  Holston.  (202)  720-9736 

New  Collection 

•  Food  Safety  and  Inspection  Service 
Official  Marking  Device,  LabeUng,  and 

Packaging  Material — ^Addendum  5— 
Use  of  the  Term  "Fresh"  on  the 
Labeling  of  Raw  Poultry  Products 

FSIS  Form  7234-1 

Business  or  other  for-profit;  4,800 
responses;  3.000  hours 

Lee  Puricelli,  (202)  720-7163 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  782— End-Use  Certificate 
Program— Final  Rule  ASCS-750. 
ASCS-751 

Businesses  or  other  for-profit;  Farms; 
20,579  responses;  37.682  hoiu^ 

Helen  Linden,  (202)  690-4321 

Larry  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 

[FR  Doc.  95-1419  Filed  1-19-95;  8:45  am] 

BILUNQ  CODE  3410-01-M 


Forest  Service 

Southwestern  Region,  New  Mexico.  La 
Cueva  Proposed  Projects 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Carson  National  Forest  is 
planning  to  prepare  an  environmental 
impact  statement  on  a  proposal  to 


allocate  old  growth,  apply  vegetation 
treatments  and  use  prescribed  fire  in 
certain  forested  stands,  construct  new 
roads  and  reconstruct  roads  to  access 
these  stands,  redesignate  an  existing 
motorized  trail  and  construct  a  new  trail 
for  motorized  use  and  close  roads  on  the 
La  Cueva  analysis  area  in  the  Rio  Pueblo 
Canyon,  Camino  Real  Ranger  District. 
The  need  for  this  proposal  is  based 
upon  the  comparison  of  existing 
conditions  and  desired  conditions  for 
the  La  Cueva  analysis  area. 
DATES:  Conmients  in  response  to  this 
Notice  of  Intent  concerning  the  scope  of 
the  analysis  should  be  received  in 
writing  by  February  1, 1995. 
ADDRESSES:  Send  written  comments  to 
USDA  Forest  Service,  Carson  National 
Forest,  PO  Box  558.  Taos.  New  Mexico 
87571,  ATTN:  Forest  Planner. 
RESPONSIBLE  OFFIOAL:  Leonard  Lucero. 
the  Forest  Supervisor  for  the  Carson 
National  Forest,  will  be  the  responsible 
official  and  wall  decide  whether  or  not 
to: 

•  Allocate  old  grovk^th,  if  so,  how 
much,  where. 

•  Harvest  sawtimber  and  other  wood 
products,  if  so,  where,  what  treatments 
will  be  used,  what  associated  road 
construction,  what  post  sale  treatments 
(pre-commercial  thinning,  prescribed 
burning,  etc.)  will  occur. 

•  Allow  prescribed  fire,  if  so,  where 
and  under  what  conditions. 

•  Redesignate  the  La  Cueva  Canyon 
trail  to  non-motorized  use  only. 

•  Construct  a  new  trail  for  motorized 
use. 

•  Physically  close  roads  within  the 
analysis  area,  if  so  how  many  miles,  and 
where. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Planner  (505)  758-6210. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the  difference 
between  existing  and  desired 
conditions.  This  proposal  is  designed  to 
move  closer  to  the  desired  condition. 

Twenty  percent  of  forested  acres 
would  be  allocated  to  old  growth  to 
meet  the  objectives  of  the  Carson  Forest 
Plan. 

Some  trees  would  be  harvested  for 
timber,  made  available  for  fuelwood 
and/or  thinned  fw  the  purpose  of: 

•  Moving  towaids  a  desired  VSS  class 
distribution  that  reduces  the  amount  of 
VSS  class  3  and  4  and  increases  the 
amount  of  Class  1.  2  and  5  to  create 
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more  biodiversity  in  the  La  Cueva 
analysis  area. 

•  Supplying  more  forage  producing 
understories  for  wildlife  in  summer  and 
winter  range  and  livestock  where  early 
serai  conditions  have  been  inhibited  by 
tree  density  and/or  dense  canopy  cover. 

•  Providing  foraging  areas  for  both 
wildlife  and  livestock  away  from 
springs  and  riparian  areas  in  order  to 
improve  the  condition  of  these  special 
features. 

•  Regenerating  pure  aspen  stands 
which  would  create  more  habitat 
diversity  and  perpetuate  a  major 
vegetative  component  within  the 
analysis  area. 

•  Regenerating  ponderosa  pine  and 
Douglas- fir  trees  in  their  natural  range. 
These  forest  types  provide  quality 
habitat  to  the  hairy  woodpecker,  turkey, 
elk  and  Abert's  squirrel. 

•  Selectively  removing  some  trees 
infested  with  mistletoe  or  damaged  by 
spruce  budworm  to  keep  insect  and 
disease  populations  at  a  level  which 
does  not  predispose  stands  to  potential 
catastrophic  damage.  Providing  a  supply 
of  firewood,  vigas.  aspen  products  and 
saw  timber  to  help  meet  the  demand  for 
Wood  products  on  the  Camino  Real 
Ranger  District  for  a  period  of  five  to 
seven  years. 

Prescribed  fire  would  be  introduced 
in  selected  areas  fro  the  purpose  of: 

•  Introducing  low  intensity  fires  back 
into  the  ecosystem  to  move  the  VSS 
Class  distribution  towards  the  desired 
condition  and  to  perpetuate  plant 
species  adapted  to  periodic  episodes  of 
fire. 

•  Stimulating  mature  oak  to  produce 
palatable,  tender  shoots  for  wildlife 
browse  species. 

•  Creating  a  mosaic  of  tree  sizes  and 
densities,  where  clumps  of  even-aged 
trees  with  interlocking  branches  are 
dispersed  throughout  some  stands. 

•  Reducing  fuel  loading  in  areas 
inaccessible  to  fuelwood  gathering  to 
reduce  the  potential  for  a  catastrophic 
fire. 

Road  reconstruction  and  new 
construction,  including  a  road  down  the 
ridge  between  La  Cueva  and  Flechado 
Canyons,  would  provide  access  to  areas 
where  the  VSS  class  distribution  can  be 
moved  towards  the  desired  condition, 
where  forage  is  needed,  where  various 
types  of  wood  products  could  be 
extracted  and  where  fuel  loading  is 
high.  These  roads  would  be  closed  to 
highway  vehicles  once  proposed 
activities  have  ceased. 

The  redesignation  of  the  La  Cueva 
Canyon  Trail  as  a  non-motorized  trail 
would  improve  the  quality  of  life  for 
residents  who  have  bouses  at  or  near  the 
La  Cueva  trailhead  and  reduce  conflicts 


between  these  homeowners  and  the 
motorized  recreationists  who  use  the 
area. 

The  construction  of  a  motorized  trial 
connecting  with  the  new  road  along  the 
ridge  between  La  Cueva  and  Flechado 
would  serve  as  a  replacement  for  the  La 
Cueva  Canyon  trail  which  would  be 
removed  from  the  motorized  trail 
system  (See  previous  paragraph), 
maintaining  the  same  opportunities  for 
motorized  use  in  the  analysis  area. 

All  existing  and  newly  constructed 
roads  would  be  effectively  closed  after 
management  activities  have  been 
completed  within  the  analysis  area.  This 
is  in  keeping  with  the  Carson  Forest 
Plan  which  has  a  guideline  which 
specifies  that  road  management/ wildlife 
integration  should  be  managed  to 
provide  60  percent  big  game  habitat 
effectiveness  by  leaving  approximately 
1.0  mile/square  mile  of  roads  open  to 
public  use  in  big  game  summer  range. 

Preliminary  issues  include  effects  on 
habitat  effectiveness  along  the  ridge 
separating  La  Cueva  and  Flechado 
canyons  where  a  new  road  is  proposed; 
the  long-term  effects  on  wildlife  along 
the  ridge  where  the  new  road  will  be 
designated  as  a  motorized  trail:  the 
effects  on  the  function  of  existing  old 
growth  proposed  for  timber  harvesting; 
and  the  effects  on  soil  prQsinctivity  and 
water  quality  where  a  motorized  trail  is 
proposed.  These  issues  will  be  refined 
and  developed  in  detail  as  scoping 
proceeds.  Comments  on  this  issues  and 
suggestions  for  additional  issues  are 
welcome  in  response  to  this  Notice  of 
Intent. 

A  preliminary  scoping  meeting  was 
held  prior  to  the  development  of  the 
desired  condition  statement  and 
proposal.  Several  months  later, 
approximately  150  letters  were  send  out 
to  the  public  and  other  federal  and  state 
agencies  for  their  comments  on  the 
proposal  and  a  field  trip  was  held.  An 
interdisciplinary  team  has  been  selected 
to  do  the  environmental  analysis, 
prepare  and  accomplish  scoping  and 
public  involvement  activities. 
Comments  on  the  nature  and  timing  of 
scoping  and  public  participation 
activities  would  be  beneficial  to  the 
team  in  preparation  of  the  scoping  plan. 
Additional  public  notice  will  be  given 
of  specific  planned  activities  when  the 
scoping  and  public  involvement  plan  is 
developed. 

Preliminary  alternatives  may  include 
continuation  of  present  management  in 
the  area  (no  action);  redesignating  the  La 
Cueva  trail  as  non-motorized  without 
building  a  new  trail;  relocating  part  of 
the  La  Cueva  trail;  confining  harvesting 
and  road  building  to  the  northern  most 
part  of  the  analysis  area;  creating  the 


desired  diversity  on  the  ridge  top{s) 
without  harvesting  or  road  building;  and 
not  treating  any  existing  old  growth 
stands.  The  interdisciplinary  team  will 
be  developing  the  range  of  adternatives 
to  be  considered  and  comments  on  the 
range  of  alternatives  to  be  considered 
will  be  beneficial.  Additional 
opportunities  to  comment  on 
alternatives  will  be  provided  as  the 
process  proceeds. 

It  is  anticipated  that  the 
environmental  analysis  and  preparation 
of  draft  and  final  environmental  impact 
statement  will  take  about  one  year.  The 
draft  environmental  impact  statement 
can  be  expanded  in  the  summer  of  1995 
and  the  final  environmental  impact 
statement  can  be  expected  in  the  winter 
1995. 

A  ninety  day  comment  period 
pursuant  to  36  CFR  219.10(b)  will  be 
provided  for  the  public  to  make 
comments  on  the  draft  environmental 
impact  statement.  The  comment  period 
will  begin  when  the  Environmental 
Protection  Agency's  Notice  of 
Availability  appears  in  the  Federal 
Register.  This  comment  period  will  be 
in  addition  to  scoping  and  other  public 
participation  opportujiities  that  will  be 
provided  throughout  the  process.  A 
record  of  decision  will  be  prepared  and 
filed  with  the  final  environmental 
impact  statement.  A  ninety  day  appeal 
period  pursuant  to  36  CFR  217.8(a)  will 
be  applicable. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubhc  participation  in  the 
environmental  review  process.  To  be  the 
most  helpful,  comments  on  the  draft 
envirormiental  impact  statement  should 
be  specific  as  possible  and  may  address 
the  adequacy  of  the  statement  or  the 
m.erits  of  the  alternatives  discussed  (.see 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
enviroiunental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NPDC435  US  519,  553 
(1978).  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  CityofAngoon  v. 
Model,  (9th  Circuit,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 


The  reason  for  this  is  to  ensure  that 
substantive  comments  and  objections 
ate  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final. 

Dated:  January  4, 1995. 
Leonard  L.  Lucero. 

Forest  Supenisor,  Carson  National  Forest. 
[FR  Doc.  95-1374  Filed  1-19-95:  8:45  am] 
BIILING  CODC  3410-11-M 


Natural  Resources  Conservation 
Service 

Sandy  Creek  Watershed,  North 
Carolina;  Notice  to  Deauthorize 
Federal  Funding 

AGENCY:  Natural  Resources 
Conservation  Service. 

ACTION:  Notice  of  Intent  to  Deauthorize 
Federal  Funding. 

SUMMARY:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Public  Law  83-566,  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  622),  the  Natural 
Resources  Conservation  Service  gives 
notice  of  the  intent  to  deauthorize 
Federal  funding  for  the  Sandy  Creek 
,  Watershed  project,  Cumberland  County, 
North  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Gallo,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
4405  Bland  Road,  Suite  205,  Raleigh. 
NC  27609,  telephone:  919/790-2888. 

Sandy  Creek  Watershed,  North 
Carolina — Notice  of  Intent  to 
Deauthorize  Federal  Funding 

SUPPLEMENTARY  INFORMATION:  A 
determination  has  been  made  by 
Richard  A.  Gallo  that  the  proposed 
works  of  improvement  for  the  Sandy 
Creek  Watershed  project  will  not  be 
installed.  Information  regarding  this 
determination  may  be  obtained  from 
Richard  A.  Gallo,  State  Conservationist, 
at  the  above  address  and  telephone 
number. 

No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
th^  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention.  Office  of  Management 
and  Budget  Circular  A-95  regarding  State 
and  local  clearinghouse  review  of  Federal 
anif  federally  assisted  programs  and  projects 
is  applicable) 


JMI 


Dated:  January  3, 1995. 
Richard  A.  Gallo, 

State  Consen'ationist. 

IFR  Doc.  95-1470  Filed  1-19-95;  8:45  am] 

BILUNG  CODE  3410-16-M 


Rural  Utilities  Service 

Arlonsas  Electric  Cooperative 
Corporation;  Finding  of  No  Significant 
Impact 

agency:  Rural  Utilities  Service,  USDA. 

ACTION:  Notice  of  Finding  of  No 
Significant  Impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  its  action 
related  to  the  construction  and 
operation  of  a  hydropower  project  on 
the  Arkansas  River  by  Arkansas  Electric 
Cooperative  Corporation  (AECC).  The 
FONSI  is  based  on  a  Borrower's 
Environmental  Report  submitted  to  RUS 
by  AECC.  RUS  conducted  an 
independent  evaluation  of  the  report 
and  concurs  with  its  scope  and  content. 
In  accordance  with  Environmental 
Policies  and  Procedures  published  by 
the  Rural  Electrification  Administration, 
the  predecessor  of  RUS,  at  7  CFR 
1794.61,  RUS  has  adopted  the 
borrower's  environmental  report  as  its 
environmental  assessment  for  the 
project. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  R.  Wolfe,  Chief, 
Environmental  Compliance  Branch, 
Electric  Staff  Division.  RUS.  South 
Agriculture  Building,  Washington,  D.C. 
20250,  telephone  (202)  720-1784. 

SUPPLEMENTARY  INFORMATION:  The 
hydropower  project  is  to  be  constructed 
at  the  existing  Corps  of  Engineers  Dam 
#2  in  Desha  County,  Arkansas, 
approximately  12  miles  northeast  of 
Dumas.  Arkansas.  It  will  have  an 
installed  capacity  of  108  megawatts.  The 
powerhouse  for  the  project  will  be 
located  on  the  west  side  of  the  Arkansas 
River  west  of  the  right  abutment  of  Dam 
#2.  The  powerhouse  will  be 
approximately  180  feet  wide  and  225 
feet  long.  Water  to  operate  the  turbines 
in  the  powerhouse  will  be  diverted  from 
the  Arkansas  River  via  a  headrace 
channel  and  back  into  the  river  via  a 
tailrace  channel.  The  turbines  will 
operate  under  a  net  head  ranging  from 
5  to  37  feet.  The  project  vdll  include  a 
115  kV  switching  station  and  one  span 
of  115  kV  transmission  line.  The  entire 
project  will  require  approximately  180 
acres  of  land  all  of  VNchich  is  government 
owned.  « 


RUS  considered  the  alternative  of  no 
action  as  opposed  to  approving  AECC's 
request  to  use  its  general  funds  or 
provide  a  lien  accommodation  for 
financing  construction  of  the  project. 
Under  the  no  action  alternative,  RUS 
would  not  approve  AECC's  use  of 
general  funds  or  provide  AECC  a  lien 
accommodation.  The  no  action 
alterative  was  not  the  selected 
alternative  as  AECC  believes  that  itiias 
an  opportunity  to  construct  a  renewable 
generation  resource  at  the  Corps  of 
Engineers  Dam  #2  and  reduce  its  overall 
dependence  on  fossil  fuel  fired 
generation  plants  and  that  such 
construction  is  consistent  with  the 
objectives  of  the  Energy  Policy  Act  of 
1992. 

Copies  of  the  environmental 
assessment  and  FONSI  are  available  for 
review  at,  or  can  be  obtained  from,  RUS 
at  the  address  provided  herein  or  from 
Mr.  Curtis  Q.  Warner.  Principle 
Engineer.  Arkansas  Electric  Cooperative 
Corporation,  8000  Scott  Hamilton  Drive. 
Little  Rock.  Arkansas.  72219i4208. 
telephone  (501)  570-2462. 

Dated:  January  13.  1995. 
Adam  M.  Golodner, 

Deputy  Administrator,  Program  Operations. 
[FR  Doc.  95-1421  Filed  1-19-95;  8:45  am] 
BILUN6  CODE  3410-1$-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
Of  the  California  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
California  Advisory  Committee  o  the 
Commission  will  convene  at  lu.OO  a.m. 
and  adjourn  at  2:00  p.m.  on  February  4. 
1995.  at  the  Radisson  Huntley  Hotel' 
1111  Second  Street,  Santa  Monica. 
California  90403.  The  purpose  of  the 
meeting  is  discussion  of  ongoing  • 
foUowup  to  the  media  project  and 
planning  for  the  Orange  County  forum. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Michael  G. 
Carney,  or  Philip  Montez.  Director  of 
the  Western  Regional  Office.  213-894- 
3437  (TDD  213-894-0508).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5)  . 
working  days  before  the  scheduled  date 
of  the  meeting. 
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The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  January  12, 1995. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
|FR  Doc,  95-1375  Filed  1-19-95;  8:45  ami 
BILLING  CODE  e33S-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  010595A] 

Marine  Mammals 

agency:  National  Marino  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  no.  2  to  scientific 

research  permit  no.  716  (P466). 

SUMMARY:  Notice  is  hereby  given  that  a 
rnquest  for  mpdification  of  scientific 
research  permit  no.  716  submitted  by 
Mr.  Scott  D.  Kraus,  Edgerton  Research 
Laboratory.  New  England  Aquarium, 
Central  Wharf,  Boston,  MA  02110-3309 
has  been  granted. 
ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
Highway,  Suite  13130.  Silver  .Spring, 
MD  20910  (301/713-2289); 

Director,  Southeast  Region,  NMFS, 
NOAA.  9721  Executive  Center  Ehive 
North,  St.  Petersburg,  FL  33702  (813/ 
570-5312);  and 

Director.  Northeast  Region,  NMFS, 
NOAA.  One  Blackburn  Drive. 
Gloucester,  MA  01930  (508/281-9200). 
SUPPLEMENTARY  INFORMATION:  On 
December  14, 1994,  notice  was 
published  in  the  Federal  Register  (59  FR 
64393)  that  a  modification  of  permit  no. 
716,  issued  October  29. 1990  (55  FR' 
46543),  had  been  requested  by  the 
above-named  individual.  The  requested 
modification  has  been  granted  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  provisions  of 
§§  216.33(d)  and  (e)  of  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973  (ESA), 
as  amended  (16  U.S.C.  1531  et  seq.),  and 
the  provisions  of  §  222.25  of  the 
Regulations  Governing  the  Taking, 
Importing,  and  Exporting  of  Endangered 
Fish  and  Wildlife  (50  CFR  part  222). 


Permit  no.  466  authorized  the  permit 
holder  for  the  inadvertent  harassment  of 
up  to  350  right  whales  during  the  course 
of  photo-identification  and  aerial  survey 
activities.  The  permit  holder  was  also 
authorized  to  biopsy  up  to  50  right 
whales,  and  to  import/export  right 
whale  tissues  for  scientific  research 
purposes.  The  permit  has  now  been 
modified  to  authorize  the  permit  holder 
to  attach  radio  tags  to  up  to  ten  right 
whales,  in  order  to  determine  their 
whereabouts  while  outside  of  the 
present  suney  area. 

Issuance  of  this  modification,  as 
required  by  the  ESA.  was  based  on  a 
finding  that  such  permit:  (1)  Was 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  permit;  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  January  12, 1995. 
P. A.  Monlanio, 

Acting  Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
IFR  Doc  95-1409  Filed  1-19-95;  8:45  ami 
BILLING  CODE  3510-22-f 


II.D.011M5B] 
Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  applications  to 

modify  permit  nos.  838  (P535),  717 

(P77#44).  and  789  (P135C). 

SUMMARY:  Notice  is  hereby  given  that 
the  following  permittees  have  requested 
a  modification  to  their  permits: 

Permit  No.  838  (File  No.  P535)— Mr. 
Stephen  J.  Insley,  Animal 
Communication  Laboratory,  University 
of  California,  Davis,  CA  95616-fl761;  " 

Permit  No.  717  (File  No.  P77#44)— 
The  National  Marine  Mammal 
Laboratory,  Alaska  Fisheries  Science 
Center,  NMFS,  NOAA,  7600  Sand  Point 
Way,  NE.,  BIN  C15700,  Seattle.  WA 
98115;  and 

Permit  No.  789  (File  No.  P135C)— 
James  H.W.  Main.  Ph.D.,  Northeast 
Fisheries  Science  Center.  NMFS,  166 
Water  Street,  Woods  Hole,  MA  02543- 
1026. 

ADDRESSES:  The  modification  requests 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring. 
MD  20910  (301/713-2289); 


File  No.  P535— Director,  Alaska 
Region,  NMFS,  P.O.  Box  21668.  Juneau, 
AK  99802  (907/586-7221); 

Fila  No.  P77#4 4— Director.  Southwest 
Region.  NMFS,  501  W.  Ocean 
Boulevard,  Suite  420C,  Long  Beach,  CA 
90802-4213  (310/980-4016);  and     • 

File  No.  P135C— Director,  Northeast 
Region,  NMFS,  One  Blackburn  Drive, 
Gloucester,  MA  01930  (508/281-9200); 
and  Director.  Southeast  Region,  NMFS. 
9721  Executive  Center  Drive.  St. 
Petersburg,  FL  33702-2432  (813/893- 
3141). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  these  requests 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  NMFS, 
NOAA,  U.S.  Department  of  Commerce, 
1335  East-West  Highway,  F/PRl,  Silver 
Spring,  MD  20910,  widiin  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  the  particular  modification 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  these  applications  to  the 
Marine  Mammal  Commission  and  its 
Conunittee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  modifications  to  permit  Nos.  838 
(58  FR  29810)  issued  May  17, 1993;  717, 
as  modified,  (58  FR  27270)  issued  May 
7,  1993;  and  789,  as  modified,  (58  FR 
6116),  issued  January  26, '1993,  are 
requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.],  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  the  Regulations  Governing  the 
Taking,  Importing,  and  Exporting  of 
Endangered  Fish  and  Wildlife  (50  CFR 
part  222),  the  Fur  Seal  Act  of  1966,  as 
amended  (16  U.S.C.  1151  et  seq.),  and 
the  fur  seal  regulations  (50  CFR  part 
215). 

Summary  of  Permit/Modification 
Requests 

Permit  No.  838  (Stephen  Insley.  P535) 
authorizes  the  permit  holder  to  marWtag 
up  to  100  northern  fur  seals 
[Callorhinus  ursinus)  and  inadvertently 
harass  up  to  110  over  a  2-year  period. 
The  permit  holder  requests  a  2-year 
extension  of  the  take  authority  and  an 
increase  oi  75  animals  per  year  for 
inadvertent  harassment  during  vocal 
playback  activities. 

Permit  No.  717  (National  Marine 
Mammal  Laboratory,  NMFS,  P77#44) 
authorizes  the  take  of  2,600  California 
sea  lions  [Zaiopbus  californianus)  over 


a  5-year  period.  The  permit  holder 
requests  an  additional  ten  takes  of  adult 
females  for  instrumentation  in  1995. 
Permit  No.  789  (James  H.W.  Hain, 
P135C)  authorizes  inadvertent 
harassment  of  several  species  of  marine 
mammals  and  sea  turtles  during  aerial 
and  vessel  surveys.  The  permit  holder 
requests  that  ten  additional  species  be 
added  to  the  take  authority  for 
opportunistic  studies. 

Dated:  January  13,  1995. 
P.A.  Montanio, 

Acting  Director.  Office  of  Protected  Resources. 

National  Marine  Fisheries  Senice. 

IFR  Doc.  95-1410  Filed  1-19-95;  8:45  am| 

BILLING  CODE  3S10-«-F 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  and  Deletions  from 
the  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabiUties,  and 
deletes  from  the  Procurement  List  a 
commodity  and  services  previously 
furnished  by  such  agencies. 
EFFECTIVE  DATE:  February  21, 1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  August 
26,  October  14  and  December  2, 1994, 
the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (59  FR 
44133,  52146  and  61881)  of  proposed 
additions  to  and  deletions  from  the 
Procurement  List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services,  fair  market  price,  and 
impact  of  the  additions  on  the  ciuxent 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 


under  41  U.S.C.  46-48d  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  thi*" 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48d)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 

Grounds  Maintenance,  Department  of  Energy, 

19901  Germantown  Road,  Cermantown. 

Maryland 
Medical  Transcription.  Department  of 

Veterans  Affairs  Medical  Center. 

Brockton.  Massachusetts 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  no  longer 
suitable  for  procurement  by  the  Federal 
Goveriunent  under  41  U.S.C.  46-48d 
and  41  CFR  51-2.4.  Accordingly,  the 
following  commodity  and  services  are 
hereby  deleted  from  the  Procurement 
List: 

Commodity 
Pallet  Cover 

3990-00-930-1481 

Services 

Janitorial/Custodial,  Lloyd  Group  Buildings, 
Portland.  Oregon 

Tape  Cleaning.  Wright-Patterson  Air  Force 
Base.  Ohio 

Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  95-1492  Filed  1-19-95;  8:45  am] 

BILLING  CODE 


Procurement  List;  Proposed  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Addition  to 

Procurement  List. 


Federal  Gove 
otherwise  ir 
procure  the/ 
nonprofit  r 


SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit 
agencies  employTftg  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  20. 1995. 
ADDRESSES:  Conmiittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  pubhshed  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
tlie  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
lent  (except  as 
licated)  will  be  required  to 
jrvice  listed  below  from 
jncies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Govenament. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48d)  in 
connection  with  the  service  proposed 
for  addition  to  the  Prociuement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identif)-  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  service  has  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 
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lanitorial/Custodial,  USARC  Moore  Hall,  Salt 
Lake  City,  Utah.  NPA:  Columbus 
Community  Center.  Salt  Lake  City,  Utah 

Beverly  L.  Milkman, 

Executive  Director 

IFR  Doc.  95-1493  Filed  1-19-95;  8:45  am] 

BILUNG  CODE  6820-33-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Tasit  Force  on 
the  DoD  Biological  Defense  Program 

action:  Notice  of  advisor\'  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  the  DoD  Biological 
Defense  Program  will  meet  in  closed 
session  on  January  23, 1995,  at  the  Joint 
Program  Office  for  Biological  Defense 
(JPO-BD),  Falls  Church,  Virginia.  In 
order  for  the  Task  Force  to  obtain  time 
sensitive  classified  briefings,  critical  to 
the  understanding  of  the  issues,  this 
meeting  is  scheduled  on  short  notice. 
The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  review  the  on-going 
Military  Departments  research, 
development,  and  acquisition  programs 
and  provide  recommendations  to  the 
JPO-BD.  The  Task  Force  should  also 
review  the  biological  aspects  of  the 
medical  research  and  development 
program  to  ensure  that  the  scope  of  the 
science  and  technology  is  adequate. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  II,  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
~J  U.S.C.  552b(c)(l)  (1988),  and  that 

accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  January  13, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  95-1367  Filed  1-19-95;  8:45  ami 

BILUNC  CODE  500(MM-M 


Defense  Science  Board  Task  Force  on 
Environmental  Security 

ACTION:  Change  in  Date  of  Advisory 
Committee  Meeting  Notice. 

SUMMARY:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on 


Environmental  Secunty  scheduled  for 
January  12-13, 1995  as  published  in  the 
Federal  Register  (Vol.  59,  No.  228,  Page 
60958-€0959,  Tuesday,  November  28, 
1994,  FR  Doc.  94-29335)  will  be  held  on 
January  23-24, 1995.  In  all  other  . 
respects  the  original  notice  remains 
unchanged. 

Dated:  January  13, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  95-1366  Filed  1-19-95;  8:45  am) 
BILLING  CODE  5000-04-M 


Defense  Science  Board  Task  Force  on 
Defense  Acquisition  Reform,  Phase  III 

agency:  Notice  of  advisory  committee 
meeting. 

summary:  The  Defense  Science  Board 
Task  Force  on  Defense  Acquisition 
Reform,  Phase  III  will  meet  in  open 
session  on  February  6, 1995  at  the 
Pentagon,  Room  3E869,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

Persons  interested  in  further 
information  should  call  Mr.  Jay  Dutcher 
at  (703) 697-5384. 

Dated:  January  13, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense 

IFR  Doc.  95-1369  Filed  1-19-95;  8:45  am] 

BILLING  CODE  S00O-04-M 


Defense  Science  Board  Task  Force  on 
Roie  of  Federally  Funded  Research  & 
Development  Centers  (FFRDC's)  in 
DoD  Mission 

action:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Role  of  Federally  Funded 
Research  &  Development  Centers 
(FFRDC's)  in  DoD  Mission  will  meet  in 
open  session  on  February  7,  1995  at 
Strategic  Analysis,  Inc.,  4001  N.  Fairfax 
Drive,  Suite  175,  Arlington,  Virginia. 
The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense. 


Persons  interested  in  further 
information  should  call  Mr.  Robert 
Nemetz  at  (703)  756-2096. 

Dated:  January  13, 1995. 
Patricia  L.  Toppings,  -^ 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  95-1370  Filed  1-19-95;  8:45  am) 

BILUNG  CODE  SO0O-O4-M 

Defense  Science  Board 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
will  meet  in  closed  session  on  February 
8-9,  May  17-18,  and  October  25-26, 
1995  at  the  Pentagon,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  &  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  these 
meetings  the  Defense  Science  Board  will 
discuss  interim  findings  and  tentative 
recommendations  resulting  from 
ongoing  Task  Force  activities.  The 
Board  will  also  discuss  plans  for  future 
consideration  of  scientific  and  technical 
aspects  of  specific  strategies,  tactics,  and 
policies  as  Uiey  may  affect  the  U.S. 
national  defense  posture. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  II,  (1988)),  it  has  been 
determined  that  these  Defense  Science 
Board  meetings,  concern  matters  listed 
in  5  U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  January  13, 1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  95-1365  Filed  1-19-95;  8:45  am  J 

BILLING  CODE  S000-04-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory 
Board's  Science  &  Technology  Review 
of  Human  Centered  Technology  will 
meet  on  6-10  Feb  95  at  Brooks  AFB,  TX 
from  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
fulfill  the  yearly  SAB  Science  and       > 
Technology  Review  in  the  area  of 
Human  Centered  Technology. 


The  meeting  will  be  closed  to  the 
public  in  accordance  writh  Section  552b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (703) 
697-8845. 
Patsy  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Ddc.  95-1376  Filed  1-19-95;  8:45  am) 
BILUNC  CODE  niO-01-P 


USAF  Scientific  Advisory  Board 
Meeting 

The  Avionics  &  Commimication  Panel 
of  the  USAF  Scientific  Advisory  Board 
will  meet  on  13-17  February  1995  at 
Wright  Patterson  AFB,  OH  &t)m  8.00 
a.m.  to  5:00  p.m. 

The  purpose  of  this  meeting  will  be  to 
provide  science  &  technology 
assessments  on  issues  relating  to 
avionics  &  communication. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisoiy  Board  Secretariat  at  (703) 
697-4648. 

Patsy  f .  Conner, 

V 

^     Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  95-1380  Filed  1-19-95;  8:45  amj 

BH.UNO  COOC  M«»-t1-P 


USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory 
Board's  Science  &  Technology  Review 
of  Advanced  Weapons  will  meet  on  20- 
24  Ffb  95  at  Kirtland  AFB,  NM  from 
8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
fulfill  the  yearly  SAB  Science  and 
Technology  Review  in  the  area  of 
Advanced  Weapons. 

The  meeting  will  be  closed  to  the 
pubhc  in  accordance  with  Section  552b 
of  Title  5.  United  States  Code, 
specifically  subpar^raphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (703) 
697-8845. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  95-1377  Filed  1-19-95;  8:45  am| 

BILUNQ  CODE  3*10-01-r 
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USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory 
Board's  Science  &  Technology  Review 
of  M&P.  Structures,  MFC,  Tech,  Env, 
Civil,  Engr  will  meet  on  fr-10  Mar  95  at 
Wright  Patterson  AFB,  OH  and  Tyndall 
AFB,  FL  ftx)m  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
fulfill  the  yearly  SAB  Science  and 
Technology  Review  in  the  area  of  M&P, 
Structures,  MFG.  Tech,  Env,  Qvil,  Engr. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (703) 
697-8845. 

Patsy  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc  95-1378  Filed  1-19-95;  8:45  amj 
BILUNG  CODE  M1«-01-P 


USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory 
Board's  Science  &  Technology  Review 
of  Propulsion  will  meet  on  21-24  Mar 
95  at  Wright-Patterson  AFB,  OH  at  8:00 
a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
fulfill  the  yearly  SAB  Science  and 
Technology  Review  in  the  area  of 
Propulsion. 

The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  informaticv,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (703) 
697-8845. 

Patsy  |.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  95-1379  Filed  1-19-95;  8:45  am) 
BILUNG  CODE  3t10-01-P 


JMI 


Privacy  Act  of  1974;  Amend  System  of 
Records 

agency:  Department  of  the  Air  Force, 
DOD. 

ACTKM:  Amend  system  of  records. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  amend  one  system  of 
records  notice  in  its  inventory  of 
systems  of  records  notices  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C  552a),  as 
amended. 

DATES:  The  amendment  will  be  effective 
on  February  21, 1995,  unless  comments 


are  received  that  would  result  in  a 
contrary  determination. 
ADDRESSES:  Send  comments  to  the 
Assistant  Air  Force  Access  Programs 
Officer,  SAF/AAIQ,  1610  Air  Force 
Pentagon,  Washington,  DC  20330-1610. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Gibson  at  (703)  697-3491  or  DSN 
227-3491. 

SUPPLEMENTARY  INFORMATION:  The  ~ 
complete  inventory  of  Department  of  the 
Air  FoTtx  system  of  records  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  hav6  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  amendment  is  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  (5  U.S.C.  552a),  as  amended,  which 
requires  the  submission  of  an  altered 
system  report.  The  specific  changes  to 
the  system  of  records  notice  is  set  forth 
below  followed  by  the  system  notice,  as 
amended,  published  in  its  entirety. 

Dated:  January  12. 1995. 

Patricia  1^  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F040  AF  MP  J 
SYSTEM  NAME: 

Civilian  Appeal  and  Grievance 
System  (May  23.  1984,  49  FR  21786). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Air 
Force  Appellate  Review  Office.  1535 
Command  Drive.  Suite  £309.  Andrews 
AFB.  MD  20331-7002;  all  Civilian 
Personnel  Flights  where  appeals  and/or 
grievances  are  filed.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices.' 


CATEGORIES  Of  RECORDS  M  THE  SYSTEM: 

Delete  entry  and  replace  witli 
'Documents  pertaining  to  the  appeal  or 
grievance  filed  by  an  employee  or 
employee's  representative  which  may 
contain  personal  information  such  as 
Social  Security  Number,  date  of  birth, 
home  address,  home  phone,  and  nature 
of  appeal  or  grievance.' 


PURPOS£(S): 

Delete  entry  and  replace  vdth  'Appeal 
and  grievance  files  are  maintained  by 
the  Air  Force  Civilian  Appellate  Review 
Office  pending  administrative 
proceedings  by  management  to  resolve 
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the  matters  in  dispute  including 
adjudication  proceedings  by  the  Office 
of  Complaint  Investigations  Examiner 
and  final  Air  Force  decision  by 
management  officials  authorized  to  act 
under  current  regulations." 


SAFEGUAnOS: 

Delete  entry  and  replace  with 
'Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets." 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with 
■Records  are  destroyed  3  years  after  case 
is  closed.  Records  are  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating,  or  burning." 

SYSTEM  MANAGEfl(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Director,  Air  Force  Civilian  Appellate 
Review  Office,  1535  Command  Drive, 
Suite  E309,  Andrews  AFB,  MD  20331- 
7002,  and  Chiefs  of  Civilian  Personnel 
Flights  where  appeals  and  grievances 
are  filed.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force"s  compilation  of  systems  of 
records  notices." 

NOTinCATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  inquiries  to  the  Director,  Air 
Force  Civilian  Appellate  Review  Office. 
1535  Command  Drive,  Suite  E309, 
Andrews  AFB,  MD  20331-7002,  or 
Chiefs  of  Civilian  Personnel  Flights 
where  appeals  and  grievances  are  filed. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's  , 

compilation  of  systems  of  records 
notices." 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Director,  Air  Force  Civilian  Appellate 
Review  Office,  1535  Command  Drive, 
Suite  E309,  Andrews  AFB,  MD  20331- 
7002,  or  Chief  of  Civilian  Personnel 
Flights  where  appeals  and  grievances 
are  filed.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices." 
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CONTESTING  RECORD  PROCEDURES: 

Delete  entry  and  replace  with  'The 
Department  of  the  Air  Force  rules  for 
accessing  records,  and  for  contesting 
contents  and  appealing  initial  agency 
determinations  are  published  in  Air 
Force  Instruction  37-132;  32  CFR"part 
806b;  or  may  be  obtained  from  the 
system  manager." 

RECORD  SOURCE  CATEGORIES: 

Add  the  word  'Flight'  between 
Personnel'  and  'Officer.' 


F040  AF  MP  J 
SYSTEM  NAME: 

Civilian  Appeal  and  Grievance 
System. 

SYSTEM  LOCATION: 

Air  Force  Appellate  Review  Office. 
1535  Command  Drive,  Suite  E309, 
Andrews  AFB,  MD  20331-7002;  all 
Civilian  Personnel  Flights  where 
appeals  and/or  grievances  are  filed. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

United  States  citizen  employees  of  the 
Air  Force  who  are  paid  from 
appropriated  funds  and  who  are  either 
nonbargaining  unit  employees  or 
bargaining  unit  employees  in  a  unit 
where  no  collective  bargaining 
agreement  has  been  negotiated.  The 
system  includes  super\'isors,  civilian 
personnel  officers,  and  other 
management  officials  of  the  Air  Force. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Documents  pertaining  to  the' appeal  or 
grievance  filed  by  an  employee  or 
employee's  representative  which  may 
contain  personal  information  such  as 
Social  Security  Number,  date  ef  birth, 
home  address,  home  phone,  and  nature 
of  appeal  or  grievance. 

AUTHORrrY  FOR  MAINTENANCE  Of  THE  SYSTEM: 
5  CFR  part  771  and  E.O.  9397. 

PURPOSE(S): 

Appeal  and  grievance  files  are 
maintained  by  the  Air  Force  Civilian 
Appellate  Review  Office  pending 
administrative  proceedings  by 
management  to  resolve  the  matters  in 
dispute  including  adjudication 
proceedings  by  the  Office  of  Complaint 
Investigations  Examiner  and  final  Air 
Force  decision  by  management  officials 
authorized  to  act  under  current 
regulations. 


ROUTME  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  IJ.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DoD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STOBIMG, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  paper  form. 

retrievabilpty: 
Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets. 

RETENTION  AND  DISPOSAL: 

Records  are  destroyed  3  years  after 
case  is  closed.  Records  are  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating,  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Air  Force  Civilian  Appellate 
Review  Office,  1535  Command  Drive, 
Suite  E309,  Andrews  AFB,  MD  20331- 
7002,  and  Chiefs  of  Civilian  Personnel 
Flights  where  appeals  and  grievances 
are  filed.  Official  mailing  addresses  are 
published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address  > 
inquiries  to  the  Director,  Air  Force 
Civilian  Appellate  Review  Office,  1535 
Command  Drive,  Suite  E309,  Andrews 
AFB,  MD  20331-7002,  or  Chiefs  of 
Civilian  Personnel  Flights  where 
appeals  and  grievances  are  filed.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  systems  of  records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Director,  Air  Force  Civilian  Appellate 


Review  Office,  1535  Command  Drive, 
Suite  E309,  Andrews  AFB.  MD  20331- 
7002,  or  Chief  of  Civilian  Personnel 
Flights  where  appeals  and^rievances 
are  filed.  Official  mailingfaddresses  are 
published  as  an  appendix^  the  Air 
Force's  compilation  of  systehis  of 
records  notices.  v 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Documents  created  by  the  servicing 
Civilian  Personnel  Flight  officer; 
information  provided  by  the  individual 
or  representative;  reports  completed 
after  formal  hearings/inquiries;  hearing 
proceedings  and  legal  documentation. 

EXEICniONS  CLAIMED  fOR  THE  SYSTEM: 

None. 
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Defense  Logistics  Agency 

Privacy  Act  of  1974;  Computer 
Matching  Program  Between  ttie  Small 
Business  Administration  and  the 
Defense  Manpower  Data  Center  of  the 
Department  of  Defense 

agency:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency, 
Department  of  Defense. 
ACTION:  Notice  of  a  computer  matching 
program  between  the  Small  Business 
Administration  (SBA)  and  the 
Department  of  Defense  (DoD)  for  public 
comment. 

SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  DoD,  as  the  matching 
agency  under  the  Privacy  Act  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  between 
SBA  and  DoD  that  their  records  are 
being  matched  by  computer.  The  record 
subjects  are  SBA  delinquent  debtors 
who  may  be  current  or  former  Federal 
employees  receiving  Federal  salary  or 
benefit  payments  and  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  United  States  Government 
under  programs  administered  by  SBA  so 
as  to  permit  SBA  to  pursue  and  collect 
the  debt  by  voluntary  repayment  or  by 
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administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 
DATES:  This  proposed  action  will 
become  effective  Febhiary  21, 1995,  and 
the  computer  matching  will  proceed 
accordingly  without  fiuther  notice, 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comment 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director.  Defense  Privacy  Office.  Crystal 
Mall  4.  Room  920. 1941  Jefferson  Davis 
Highway.  Arlington.  VA  22202094502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Aurelio  Nepa.  Jr.  at  telephone  (703) 
607092943. 

SUPPLEMENTARY  INFORMATION:  PursuafH- 
to  subsection  (o)  of  the  Privacy  Act  of 
1974.  as  amended,  (5  U.S.C.  552a).  the 
DMDC  and  SBA  have  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  Uie  agencies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  for 
debt  collection.  The  match  will  yield 
the  identity  and  location  of  the  debtors 
within  the  Federal  government  so  that 
SBA  can  pursue  recoupment  of  the  debt 
by  voluntary  payment  or  by 
administrative  or  salary  offset 
procedures.  Computer  matching 
appeared  to  be  the  most  efficient  and 
effective  manner  to  accompUsh  this  task 
with  the  least  amount  of  intrusion  of 
personal  privacy  of  the  individuals 
concerned.  It  was  therefore  concluded 
and  agreed  upon  that  computer 
matching  would  be  the  best  and  least 
obtrusive  marmer  and  choice  for 
accomplishing  this  requirement. 

A  copy  of  the  computer  matching 
agreement  between  SBA  and  DMDC  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the  Deputy 
Director.  Office  of  Portfolio 
Management,  Small  Business 
Administration,  409  Third  Street.  SW. 
Suite  8300.  Washington.  DC  20416. 
Telephone  (202)  205096481. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  in  the  Federal  Register  at  54 
FR  25818  on  June  19.  1989. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act. 
and  an  advance  copy  of  this  notice  was 
submitted  on  January  9. 1995.  to  the 
Committee  on  Government  Operations 


of  the  House  of  Representatives,  the 
Committee  on  Goverrmiental  Affairs  of 
the  Senate,  and  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  pursuant  to  paragraph  4d  of 
Appendix  I  to  0MB  Circular  No. 
A09130.  'Federal  Agency 
Responsibilities  for  Maintaining 
Records  about  Individuals."  dated  July 
15.  1994  (59  FR  37906.  July  25.  1994). 
The  matching  program  is  subject  to 
review  by  OMB  and  Congress  and  shall 
not  become  effective  until  that  review 
period  has  elapsed. 
Dated:  January  13. 1995 

Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

Notice  of  a  Computer  IMatching 
Program  between  the  Small  Business 
Administration  and  the  Department  of 
Defense  for  Debt  Collection 

A.  Participating  Agencies:      "^ 
Participants  in  this  computer  matching 
program  are  the  Small  Business 
Administration  (SBA)  and  the  Defense 
Manpower  Data  Center  (DMDC)  of  the 
Department  of  Defense  (DoD).  The  SBA 
is  the  source  agency,  i.e.,  the  activity 
disclosing  the  records  for  the  purpose  of 
the  match.  The  DMDC  is  the  specific 
recipient  activity  or  matching  agency, 
i.e.,  the  agency  that  actually  performs 
the  computer  matching. 

B.  Purpose  of  the  match:  Upon  the 
execution  of  an  agreement,  the  SBA  will 
provide  and  disclose  debtor  records  to 
DMDC  to  identify  and  locate  any 
matched  Federal  personnel,  employed 
or  retired,  who  may  owe  deUnquent 
debts  to  the  Federal  Government  under 
certain  programs  administered  by  the 
DOD.  The  SBA  will  use  this  information 
to  initiate  independent  collection  of 
those  debts  under  the  provisions  of  the 
Debt  Collection  Act  of  1982  when 
voluntary  payment  is  not  forthcoming. 
These  collection  efforts  will  include 
requests  by  the  SBA  of  any  employing 
Federal  agency  to  apply  administrative 
and/or  salary  offset  procedures  until 
such  time  as  the  obligation  is  paid  in 
hill. 

C.  Authority  for  conducting  the 
match:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365).  31  U.S.C  Chapter 
37.  Subchapter  I  (General)  and 
Subchapter  II  (Claims  of  the  United 
States  Government).  31  U.S.C.  3711 
Collection  and  Compromise.  31  U.S.C 
3716  Administrative  Offset.  5  U.S.C 
5514  Installment  Deduction  for 
Indebtedness  (Salary  Offset);  10  U.S.C 
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1 3U.  Assistant  JsutrBtiiries  uf  Lktfeiise. 
.Appointment  Powers  and  Duties; 
section  206  of  Exetutiv*'  Order  U22Z;  4 
CTR  Chcjpter  11.  Federal  Claims 
Collection  Standards  (Cieneral 
Accounting  Office  -  Departmeiil  of 
lubtice):  5  CFR  550.1101  -  530.1  f08 
Collection  bv  Offstit  from  Indebted 
rrf>vcrnment"Ertiplove>is  (OFMh  13  CFR 
part  140.  Debt  Collet  tron  (SBA). 

D.  Rpr  ord:,  In  be  mnt(  hi^i!:  Tlie 
systems  of  ret.ords  mai.itaiiied  by  the 
respective  dji^enries  under  the  Privacy 
.Act  of  1974,  as  iunended.  5  I '  S  C.  552a. 
trom  v\hi(  li  records  will  be  di-,cl<wed  for 
the  purpose  of  this  comptiler  uinfch  are 
as  follows: 

The  Sn.\  will  use  p<-rson;d  d.i!a  fn)m 
the  Priv;ic\  At  I  record  system  identified 
.is  SB.A  075.  entitled,  Loan  Case  File', 
last  published  in  the  Federal  Register  at 
5ft  FR  8022  tin  February  2H.  IM'M. 

DNfDC  will  use  persona!  data  from  the 
record  systems  identified  as  .S,i22.Tl 
DMDC.  entitled  Federal  Cretl.tor 
.Agency  Debt  Collection  Dutri  Rise.'  last 
published  in  the  Federal  Register  on 
Febr\iar>  22.  1W3,  at  58  FR  10875. 

.Sef  tions  5  and  f  0  of  the  Debt 
(ToHection  Art  tPub.L.  97-365)  authorize 
agencies  to  disclose  information  about 
ilebfors  in  order  to  effect  saliiry  or 
administrative  offsets.  .AgfMicies  uiusT 
publish  rcKifine  uses  pursuant  to 
subsection  (h)(3)  of  the  Privat  y  Act  for 
those  systems  of  records  from  which 
they  intend  to  disclose  this  information. 
.Sections  5  and  10  of  the  Debt  Collection 
.Act  will  comprise  the  necessary 
authority  to  meet  the  Privacy  Act's 
compatibility'  condition.  The  systems 
of  records  described  above  contain  an 
appropriate  routine  use  disclosure 
l)etween  the  agencies  of  the  information 
proposed  in  the  match.  The  routine  u.se 
provisions  are  compatible  with  the 
purpose  for  w'hif:h  the  information  w,-js 
( tiUected. 

E.  Description  of  coiupulur  nuiU.hing 
program:  The  SBA,  as  the  source 
agency,  will  provide  DMD(Z  with  a 
inagneiit  i.omputer  tape  which  contains 
the  names  of  delinquent  debtors  in 
programs  the  SBA  administers.  Upon 
rtfceipl  of  the  magnetic  computer  tape 
file  of  debtor  accounts,  D.MDC  will 
perform  a  computer  mattii  using  all 
nine  digits  of  the  SSN  of  the  SBA  fde 
against  a  DMDC  computer  database.  Thi; 
DMDC  dat^ase,  established  under  an 
interagency  agreement  between  DOD, 
OPM,  OMB.  and  the  Department  of  the 
Treasury,  consists  of  emj>ioym»!nt 
r«?<:t)rds  of  Federal  ejuployees  and 
military  members,  active,  ajid  retired. 
Matching  records  Chits'),  based  on  the 
SSN,  wiM  produce  the  member's  name., 
service  or  agency,  category  of  em'^k^«e. 


and  current  work  or  borne  address.  The 
hits  or  matches  will  be  furnished  to  the 
SBA.  The  SBA  is  responsible  for 
verifying  and  determining  that  the  data 
©o  the  DMDC  reply  tape  file  are 
i:onsistent  with  the  SB.A  source  file  and 
for  resolving  any  discrepancies  or 
inconsistencies  on  an  individual  basis. 
The  SBA  will  also  be  responsible  for 
making  final  determinations  as  to 
positive  identification,  amount  of 
indebtedness  and  recovery  efforts  as  a 
result  of  the  match. 

"The  magnetic  computer  tape  provided 
by  SBA  will  contain  data  elements  of 
the  debtor's  name.  Social  Security 
.\umber,  debtor  status  and  debt  balance, 
internal  account  numbers  and  the  total 
amount  owed  on  approximately  10,000 
ilelinquent  debtors. 

The  DMDC  computiir  database  file 
contains  approximately  lOmilhon 
records  of  active  duty  and  retired 
military  members,  including  the  Reserve 
and  Guard,  and  tlie  OPMgcvemment 
wide  Federal  civilian  records  of  current 
and  retired  Federal  employees. 

F.  tnctusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
onice  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,- and  the  mandatory  30  day  public 
notice  period  for  comment  has  expired 
for  this  Federal  Register  notice  with  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
tlate  of  this  published  notice  at  a 
mutually  agreeable  time  and  will  be 
repeated  annaally.  Under  no 
t:ircumsfances  shall  the  matching 
program  be  implemente<l  before  the  30 
day  public  notice  period  for  comment 
has  elapsed  as  this  time  ptrriod  cannot 
be  waived.  By  agreement  between  SBA 
and  DMDC,  the  matching  pri)gram  will 
be  in  effect  and  continue  for  18  months 
with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

G.  Address  for  receipt  ofpobfkr 
comments  or  inqairws:  Director, 
Defense  Privacy  Office.  Crystal  Mall  4, 
Room  920,  1941  )efferson  Davis 
Highway,  Arlington.  VA  22202fm4^02. 
Telephone  (703)  607092943. 

KTt  Doc.  95-li72  Fiied  1-19-^)5,  Si-i.i«»l 
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Privacy  Act  of  1974;  Computer 
Matching  Program  Between  the 
Department  of  Housing  and  Urt>an 
Development  and  the  Defense 
Manpower  Data  Center  of  the 
Department  of  Defense 

AGENCY:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agen<:y, 
Department  of  Deferjse. 
ACTION:  Notice  of  a  computer  matching 
prrjgram  between  the  Department  of 
Housing  and  Urban  Development  (Hl.fD) 
and  the  Department  of  Defense  (DoD)  for 
public  comment. 

SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  program 
by  the  matching  agency  for  public 
comment.  The  DoD,  as  the  matching 
agency  under  the  Privacy  Act  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  record  subjects  of  a 
computer  matching  program  betwe«?n 
HUD  and  DoD  that  their  records  are 
being  matched  by  computer.  The  reconf 
subjects  are  HUD  delinquent  debtors 
who  may  be  current  or  former  Federal 
employees  receiving  Federal  salary  or 
benefit  payments  and  who  ore 
delinquent  in  their  repayment  of  debts 
owed  to  the  United  States  Government 
under  programs  administered  by  HUD 
so  as  to  permit  HUD  to  pursue  and 
collect  the  debt  by  voluntary  repayment 
or  by  administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 
DATES:  This  proposed  action  will 
become  effective  February  21, 1995.  and 
the  computer  matching  will  proceed 
accordingly  without  farther  notice, 
unless  comments  are  received  whirJi 
would  result  in  a  contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  pubfic  comment 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director.  Defense  Privacy  Office,  Crystal 
Mall  4.  Room  920, 1941  )ef{erson  DavLs 
Highway.  Arlington,  VA  22202-4502. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Aurelio  Nepa,  ]r.  at  telephone  (703) 
607-2943. 

SUPPtEMENTARY  mFORMATION:  Pursxrant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  as  amended,  (5  U.S.C.  5'52a),  the 
DMDC  and  HUD  have  concluded  an 
agreement  to  ctmduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  the  m^ch  is  to  exchange 
persorud  data  between  the  agencies  (ur 


debt  collection.  The  match  will  yield 
the  identity  and  location  of  the  debtors 
within  the  Federal  governmen^o  that 
HUD  can  pursue  recoupment  /f  the  debt 
by  voluntary  payment  or  by 
administrative  or  salary  offse 
procedures.  Computer  matcamg 
appeared  to  be  the  most  efficient  and 
effective  manner  to  accomplish  this  task 
with  the  least  amount  of  intrusion  of 
personal  privacy  of  the  individuals 
concerned.  It  was  therefore  concluded 
and  agreed  upon  that  computer 
matching  would  be  the  best  and  least 
^th<sive  manner  and  choice  for 
accom^rlishing  this  requirement. 

A  copj^  of  the  computer  matching 
agreement  between  HUD  and  DMDC  is 
available  upon  request  to  the  public. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the  Systems 
Accountant,  Control  and  Analysis 
Division,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW, 
Room  2124,  Washington,  DC  20410- 
8000.  Telephone  (202)  708-4256. 

Set  forth  below  is  the  notice  of  the 
establishment  of  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  in  the  Federal  Register  at  54 
FR  25818  on  June  19,  1989. 

The  matching  agreement,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act. 
and  an  advance  copy  of  this  notice  was 
submitted  on  January  9, 1995,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  pursuant  to  paragraph  4d  of 
Appendix  I  to  OMB  Circular  No.  A-130. 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  about  Individuals," 
dated  July  15,  1994  (59  FR  37906,  July 
25,  1994).  The  matching  program  is 
subjpct  to  review  by  OMB  and  Congress 
and  ^all  not  become  effective  until  that 
review  period  has  elapsed. 

Dated:  Januarv- 13,  1995 

Patrijcia  L.  Toppings, 

Altei\nate  OSD  Federal  Register  Liaison 
Offic^,  Department  of  Defense. 

Notice  of  a  Computer  Matching 
Program  between  the  Department  of 
Housing  and  Urban  Development  and 
the  Department  of  Defense  for  Debt 
Collection 

A.  Participating  Agencies: 
Participants  in  this  computer  matching 
pro^m  are  the  Department  of  Housing 
and  Urban  Development  (HUD)  and  the 
Defense  Manpower  Data  Center  (DMDC) 


of  the  Department  of  Defense  (DoD).  The 
HUD  is  the  source  agency,  i.e.,  the 
activity  disclosing  the  records  for  the 
purpose  of  the  match.  The  DMDC  is  the 
specific  recipient  activity  or  matching 
agency,  i.e.,  the  agency  that  actually 
performs  the  computer  matching. 

B.  Purpose  of  the  match:  Upon  the 
execution  of  an  agreement,  the  HUD 
will  provide  and  disclose  debtor  records 
to  DMDC  to  identify  and  locate  any 
matched  Federal  personnel,  employed 
or  retired,  who  may  owe  delinquent 
debts  to  the  Federal  Government  under 
certain  programs  administered  by  the 
DOD.  The  HUD  will  use  this 
information  to  initiate  independent 
collection  of  those  debts  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982  when  voluntary  payment  is  not 
forthcoming.  These  collection  efforts 
will  include  requests  by  the  HUD  of  any 
employing  Federal  agency  to  apply 
administrative  and/or  salary  offset 
procedures  until  such  time  as  the 
obligation  is  paid  in  full. 

C.  Authority  for  conducting  the 
match:  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365),  31  U.S.C.  Chapter 
37,  Subchapter  I  (General)  and 
Subchapter  11  (Claims  of  the  United 
States  Government),  31  U.S.C.  3711 
Collection  and  Compromise,  31  U.S.C. 
3716  Administrative  Offset,  5  U.S.C. 
5514  Installment  Deduction  for 
Indebtedness  (Salary  Offset);  10  U.S.C. 
136,  Assistant  Secretaries  of  Defense, 
Appointment  Powers  and  Duties; 
section  206  of  Executive  Order  11222;  4 
CFR  chapter  II,  Federal  Claims 
Collection  Standards  (General 
Accounting  Office) — Department  of 
Justice);  5  CFR  550.1101—550.1108 
Collection  hv  Offset  from  Indebted 
Government  Employees  (OPM);  29  CFR 
part  17,  Administrative  Claims,  subpart 
C,  17.60  and  17.125-17.140,  Salary 
Offset  Provisions  (HUD)  implementing  5 
U.S.C.  5514(b)(1). 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C.  552a, 
from  which  records  will  be  disclosed  for 
the  purpose  of  this  computer  match  are 
as  follows: 

HUD  will  use  personal  data  from  the 
record  system  identified  as  HUD/DEPT 
2,  entitled  "Accounting  Records'  last 
published  in  the  Federal  Register  at  59 
FR  52985  on  October  20,  1994. 

DMDC  will  use  personal  data  from  the 
record  systems  identified  as  S322.ll 
DMDC,  entitled  'Federal  Creditor 
Agency  Debt  Collection  Data  Base,"  last 


published  in  the  Federal  Register  on 
February  22,  1993.  at  58  FR  10875. 

Sections  5  and  10  of  the  Debt 
Collection  Act  (Pub.L.  97-365)  authorize 
agencies  to  disclose  information  about 
debtors  in  order  to  effect  salary  or 
administrative  offsets.  Agencies  must 
publish  routine  uses  pursuant  to 
subsection  (b)(3)  of  the  Privacy  Act  for 
those  systems  of  records  from  which 
they  intend  to  disclose  this  information. 
Sections  5  and  10  of  the  Debt  Collection 
Act  will  comprise  the  necessary 
authority  to  meet  the  Privacy  Act's 
'compatibility'  condition.  The  systems 
of  records  described  above  contain  an 
appropriate  routine  use  disclosure 
between  the  agencies  of  the  information 
proposed  in  the  match.  The  routine  use 
provisions  are  compatible  with  the 
purpose  for  which  the  information  was 
collected. 

E.  Descritpion  of  computer  matching 
program:  The  HUD,  as  the  source 
agency,  will  provide  DMDC  with  a 
magnetic  computer  tape  which  contains 
the  names  of  delinquent  debtors  in 
programs  the  HUD  administers.  Upon 
receipt  of  the  magnetic  computer  tape 
file  of  debtor  accounts,  DMDC  will 
perform  a  computer  match  using  all 
nine  digits  of  the  SSN  of  the  HUD  file 
against  a  DMEK!  computer  database.  The 
DMDC  database,  established  under  an 
interagency  agreement  between  DOD. 
OPM,  OMB,  and  the  Department  of  the 
Treasury,  consists  of  employment 
records  of  Federal  employees  and 
military  members,  active,  and  retired. 
Matching  records  (hits'),  based  on  the 
SSN,  will  produce  the  member's  name, 
service  or  agency,  category  of  employee, 
and  current  work  or  home  adckess.  "The 
hits  or  matches  will  be  furnished  to  the 
HUD.  The  HUD  is  responsible  for 
verifving  and  determining  that  the  data 
on  the  DMDC  reply  tape  file  are 
consistent  with  the  HUD  source  file  and 
for  resolving  any  discrepancies  or 
inconsistencies  on  an  individual  basis. 
The  HUD  will  also  be  responsible  for 
making  final  determinations  as  to 
positive  identification,  amount  of 
indebtedness  and  recovery  efforts  as  a 
resuh  of  the  match. 

The  magnetic  computer  tape  provided 
by  HUD  will  contain  data  elements  of 
the  debtor's  name.  Social  Security 
Number,  debtor  status  and  debt  balance, 
internal  account  numbers  and  the  total 
amount  owed  on  approximately  175.000 
delinquent  debtors. 

The  DMDC  computer  database  file 
contains  approximately  10  million 
records  of  active  duty  and  retired 
military  members,  including  the  Reserve 
and  Guard,  and  the  OPM  government  - 
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wide  Federal  civilian  records  of  current 
and  retired  Federal  employees. 

F.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
oither,  and  the  mandatory  30  day  public 
notice  period  for  comment  has  expired 
for  this  Federal  Register  notice  with  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
detnrmination.  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  will  be 
repeated  annually.  Under  no 
circumstances  shall  the  matching 
program  be  implemented  before  the  30 
day  public  notice  period  for  comment 
has  elapsed  as  this  time  period  cannot 
be  waived.  By  agreement  between  HUD 
and  DMDC.  the  matching  program  will 
be  in  effect  and  continue  for  18  months 
with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
oth«r  by  written  request  to  terminate  or 
modify  the  agreement. 

G.  Address  for  receipt  of  pubUc 
comments  or  inquiries:  Director, 
Defense  Privacy  Office,  Crystal  Mail  4, 
Room  920,  1941  Jefferson  Davis 
Highway,  Arlington,  VA  22202-1302. 
Telephone  (703)  607-2943. 

|FR  Doc.  95-1373  Filed  1-19-9.5;  8:4.'i  am] 
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DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Resolution  of  Potential  Conflict  of 
Interest 

The  Defense  Nuclear  Facihtins  Safety 
Board  (Board)  has  identified  and 
resolved  a  potential  conflict  of  interest 
situation  related  to  its  contractor.  Dr. 
Joseph  A.  Leary.  This  Notice  satisfies 
the  requirements  of  10  CFR  Part 
1706.8(e)  with  respect  to  pubhcation  in 
the  Federal  Register.  Under  the  Boards 
Organizational  and  Con.sultant  Conflicts 
of  Interests  Regulations.  10  CFR  Part 
1706  (DC!  Regulations),  an 
organizational  or  consultant  conflict  of 
interest  (OCI)  means  that  because  of 
other  past,  present,  or  future  planned 
activities  or  relationships,  a  contractor 
or  consultant  is  unable,  or  piHentially 
unable,  to  render  impartial  assistance  or 
advice  to  the  Board,  or  the  objectivity  of 
such  offeror  or  contractor  rn  performinf^ 
work  for  the  Board  is  or  might  be 
otherwi.se  impaired,  or  such  of6*ri»  or 


contractor  has  or  would  have  an  unfair 
competitive  advantage.  While  the  OCI 
Regulations  provide  that  contracts  shall 
generally  not  be  awarded  to  an 
organization  where  the  Board  has 
determined  that  an  actual  or  potential 
OCI  exists  and  cannot  be  avoided,  the 
Board  may  waive  this  requirement  in 
certain  circumstances. 

The  Board's  mission  is  to  provide 
advice  and  recommendations  to  the 
Department  of  Energy  (DOE)  regarding 
public  health  and  safety  matters  related 
to  DOEs  defense  nuclear  facilities.  This 
includes  the  review  and  evaluation  of 
the  content  and  implementation  of 
health  and  safety  standards  including 
DOE  orders,  rules,  and  other  safety 
requirements,  relating  to  the  design, 
construction,  operation  and 
decommissioning  of  DOE  defense 
nuclear  facilities. 

The  Board  requires  the  continued 
services  of  TRU  Engineering  Company. 
Inc.  (TRUECOJ,  specifically  Dr.  Joseph 
A.  Leary,  in  support  of  its  reviews  of 
operations  at  defense  nuclear  facilities 
involved  in  the  processing  and  handling 
of  nuclear  materials.  The  Board's  efforts 
in  these  areas  include,  but  are  not 
entirely  limited  to,  worker  safety  and 
the  handling  and  fabrication  of  nuclear 
materials  such  as  uraoiura,  plutonium. 
americium,  curium,  and  neptunium.  Dr. 
Leary 's  technical  support  to  the  Board, 
which  began  in  1991,  includes  the 
evaluation  ef  documents  as  a  basis  for 
future  operations  at  various  defense 
nuclear  facilities.  These  efforts  have 
included  visits  to  selected  facilities  to 
observe  the  operations  and  nuclear 
technologies  utilized  at  those  locations. 

Dr.  Leary  has  informed  the  Board  of 
a  potential  conflict  of  interest  situation. 
Specifically,  Dr.  Leary.  as  a  private 
individual  and  not  through  TRUECO. 
has  a  consultant  relationship  with  Los 
Alamos  National  Laboratory  (LANL)  to 
provide  expertise  regarding  plutonium 
processing  and  waste  management 
issues.  He  provides  support  to  LANL's 
Nuclear  Materials  Technology  Division 
(NMTD)  by  serving  as  a  member  of  the 
NMTD  External  Advisory  Committee 
(Committee).  The  Committee,  which  is 
comprised  of  eight  scientists  and 
engineers  from  academia  and  industry, 
provides  technical  assistance  to  LANL 
management  in  the  chemistry  and 
nuclear  materials  technology  areas,  to 
ensure  excellence  in  those  activities. 
The  Committee's  basic  responsibilities 
include  providing  advice  to 
management  on  the  quahty  of  the 
technical  activities  conducted  in  the 
NMTD  and  their  relevance  and 
appropriateness  in  relaticn  to  LANL's 
mission.  Further,  the  Committee 
recommends  modifications  in  the  mix  of 


research  and  development  activities  as 
appropriate  including  the  identification 
of  new  program  opportunities.  Dr.  Leary 
also  participated  in  a  joint  Los  Alamos/ 
Rocky  Flats  technology  effort  and 
facilitated  groupi  interactions  within  the 
technical  and  management  areas. 
Finally,  he  provides  general  technical 
and  management  support  to  NMTD 
managers  on  nuclear  materials 
processing,  utilij^ation,  safeguards, 
wa.ste  management,  and  share 
management  skills  on  construction  and 
operation  of  nuclear  materials 
processing  facilities  for  integrated 
national  programs  on  plutonium 
applications  and  technology  transfer. 
All  of  Dr.  Leary's  efforts  at  LANL  are 
provided  on  a  part  time,  intermittent 
basis  as  needs  arise. 

Following  a  review  of  this  potential 
OCI,  the  Board  decided  to  continue  its 
relationship  with  TRUECO  based  on  tho 
following  circumstances.  The  Board's 
need  for  Dr.  Leary's  technical  support  is 
based  on  his  extensive  knowledge  and 
direct  experience  with  uranium, 
plutonium.  americium,  curium,  and 
neptunium  processing  and  applications, 
developed  over  appro3dmaiely  fifty 
years  in  various  positions  of 
responsibility.  These  include  positions 
with  LANL,  the  Atomic  Energy 
Commission  (AEC),  Department  of 
Energy  (DOE),  and  as  President  of 
TRUECO.  During  this  period,  be  was 
responsible  for  teclmical  requirements 
and  the  conceptual  design  of  facilities 
for  processing  radioactive  materials,  and 
radiochemical  process  engineering.  Dr. 
Leary  participated  in  extensive  research 
in  uranium  and  plutonium  chemistry 
and  metallurgy,  developed  new 
materials  and  new  processes  for  all 
aspects  of  plutonium  utifization.  and 
originated  and  led  the  LANL 
pyrochemistry  processing  program. 
Additionally,  he  managed  overall 
research,  development,  and 
demonstration  programs  for  plutonium 
technology  at  LANL;  directed  large  and 
complex  programs  at  the  AEC  and  DOE 
on  nuclear  materials  processing, 
utilization,  safeguards,  and  waste 
management;  and  managed  an  AEC 
program  to  construct  and  operate 
nuclear  materials  processing  facilities 
for  an  integrated  national  program  on 
plutonium  applications.  Consequently, 
Dr.  Leary's  unparalled  experience  and 
comprehensive  knowledge  of  nuclear 
materials  processing  and  handling  wrtb 
the  DOE  facilities  and  operations  within 
the  Board's  oversight  authority,  makes 
him  a  unique  source  of  outside  expertixe 
and  an  invaluable  asset  to  this 
organization.  Further,  while  the  Board 
has  chemical  engineers  on  its  staff.  Dr. 
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Leafy,  with  his  extensive  background 
and  experience,  augments  the  overall 
leva!  of  expertise  available  to  the  Board 
wi^  its  efforts  in  this  highly  sensitive 
andjcritical  area  of  health  and  safety. 

Additionally,  the  Board  believes  that 
a  waiver  of  this  potential  OCI  is  proper 
as  the  possibilities  of  a  direct  conflict, 
or  biased  work  product  from  Dr.  Leary 
is  relmote  based  on  the  significant 
differences  between  his  work  for  the 
Boald  and  LANL.  Specificallv,  Dr. 
Leary's  technical  efforts  for  the  Board 
are  lelated  to  unique  problems  or  issues 
whi^h  exist  at  various  facilities  within 
DOE 's  nuclear  weapons  complex.  He 
has  |)r<.v%i<.>d  technical  assistance  to  the 
Boaid  VN  I'.h  its  review  of  Savannah  River 
Site  |(KRS)  F-Canyon.  HB-Line.  and  FB- 
Line  chemical  process  startup  activities 
and  jlutoniuni  storage  safety  issues. 
Othtir  ex.imples  of  his  work  for  the 
Boaijd  include  an  evaluation  of  the 
wastb  characterization  program  for  the 
Han^ord  Waste  Tanks,  pluionium 
storage  matters  at  Rocky  Flats  Site  (RFS) 
and  Piintex.  and  alternative 
dec.ihtaniination  processes  at  the  Idaho 
Cherhjcal  Processing  Plant,  Idaho 
National  Engineering  Laboratory. 
Con\|erseiy,  his  consulting  work  at 
LAN|^  includes  the  provisi<m  of  a 
strategic  overview  of  nuclear  materials 
lechijology  and  management  issues 
acroii^  a  broad  scope  on  an  ad  hoc  basis, 
and  i|ot  on  specific  programs  or 
proje^its.  Further,  he  has  an  association 
with  jLANL  as  a  member  of  the  Power 
Systfjiiis  Subpanel  (PSSP)  whic  h  is  a 
subp^hel  of  the  Interagency  Nu<  lear 
Safety  Review  Panel.  This  group,  which 
is  cortiprised  of  individuals  from  the 
Department  of  Defense.  DOE.  and 
Natiiiial  Aeronautics  and  Space 
Administration,  prepares  the  final  safety 
ovalufuions  for  space  fligiit  using 
spaceuraft  powered  by  Radioisotope 
Then|io«!lectric  CJenerators  which 
i.onta  h  significant  amounts  of 
piiito  iaum-238.  Dr.  Leary  ser\es  as  the 
nin  loir  materials  expert  on  this  panel 
whicliiis  funded  through  the 
Prolja  jilislic  Risk  and  Hazard  Analysis 
Crou|iat  I^NL.  However,  as  this  effort 
has  no  connection  with  the  Board's 
work,  and  his  other  work  at  LANL  does 
not  o\er]ap  with  Board  projects,  the 
rhanghs  of  a  OC:i  are  unlikely. 

Fur  her,  the  Board  examined  Dr. 
Leary  s  current  financial  relationship 
with  LANL,  which  includes  a  vested 
|-'n.-,i(»n  program  and  the  consulting 
V.  ork  described  above,  and  considerod 
the  [lojiential  effect  it  m.iy  have  on  his 
obJ!>.  tfvily  in  performing  the  Boards 
W(()  k.  Based  on  this  review,  the  Board 
<li  !.>rniined  that  these  relationships 
should  not  interfere  with  his  work  for 
the  Bt^ird  sini;e  the  pension,  and  any 
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future  increases,  is  calculated  according 
to  fixed  formulas  and  prior 
contributions  and  his  consulting  work 
for  LANL  accounts  for  approximately 
twenty  percent  of  his  total  yeariy 
income.  Therefore,  as  the  pension  is 
fixed  and  not  subject  to  adjustment  by 
LANL,  and  the  value  of  the  other  work 
does  not  constitute  a  major  portion  of 
his  income,  the  Board  believes  these 
should  not  have  a  negative  impact  on 
Dr.  Leary's  ability  to  be  objoctive  in  his 
work  for  the  Board. 

The  Board  has  also  recognized  that  it 
is  unlikely  that  the  work  being 
performed  by  Dr.  Leary  cou'.i  be 
satisfactorily  performed  b;,  i-iyone  else 
whose  experience  and  affiii  .tions  would 
not  give  rise  to  a  potenlial  c  onflict  of 
interest  question.  This  is  due  to  the 
unique  problems  and  technit.^1 
challenges  which  exist  within  the 
weapons  complex  related  to  the 
processing  and  handling  of  nuclear 
materials.  Consequently,  those  most 
familiar  with  these  operations,  and 
potentially  best  able  to  assist  the  Board, 
are  those  tliat  gained  this  expertise 
through  previous  or  current 
employment  or  consulting  relationships 
with  one  or  more  of  the  DOE  weapons 
facilities  within  the  Board's  oversight 
authority.  The  pertinent  experience  of 
other  qualified  individuals  would 
therefore  likely  raise  similar  questions 
and  concerns. 

Finally,  as  the  Board  is  required 
under  its  OCI  Regulations,  where 
reasonably  possible,  to  initiate  measures 
which  attempt  to  mitigate  en  OCI,  Dr. 
Leary  and  the  Board  agreed  to  the 
following  during  contract  performance. 
The  Board  will  not  task  Dr.  Ii?ary  with 
any  work  which  would  conflict  with  bis 
efforts  at  LANL.  Dr  Learv  has  agreed  to 
promptly  notify  the  Boa.-^d  of  and 
chan ^i?s  with  his  efforts  at  LANL  which 
would  give  rise  to  a  direct  OCI  with  his 
work  for  the  Board.  Additionally,  the 
efforts  and  products  of  Dr.  Leary  will  be 
overseen  by  experienced  technical  .staff 
of  the  Board  who  are  able  to  ensure  that 
all  of  his  resultant  work  products  are 
impartial  and  conl.^in  hill  support  for 
any  findings  and  recommendations 
issued  thereunder. 

Accordingly,  on  the  basis  of  the 
determination  described  above  and 
pur-suant  to  tho  applicable  provisions  of 
10  CFR  1706,  the  Chairman  of  the  Boird 
granted  a  wau(>r  of  any  conflicts  of 
interests  (and  the  pertinent  provisions 
of  the  OC:i  Regulations)  with  the  Board's 
contract  with  Dr.  Joseph  A.  Leary  thai 
might  arise  out  of  his  existing 
n'.lationship  with  IJ\NL. 


Dated:  January  12,  1995. 
Kennnth  M.  Pusaleri, 

Ctfiif-ml  Manngcr. 

IFR  Doc.  95-i:<r>n  Filed  1-l<»-95;  8:45  .ini| 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
Corps  of  Engineers 

Intent  to  Prepare  a  Draft  Supplemental 
Environmental  Impact  Statement 
(DSEIS)  for  the  Proposed  Southern 
Branch  40-foot  Navigation 
Improvements  in  the  Vicinity  of  Norfolk 
Harbor,  Hampton  Roads,  Virginia 

AGENCY:  U.S.  Chirps  of  Engineers. 
Norfolk  Distric  t.  DOD. 

ACTION:  Notice  of  Intent. 


SUMMARY:  The  U.S.  Armv  Corps  of 
Engineers,  Norfolk  District,  prepared  a 
feasibility  report  and  final 
Environmental  Impact  .Slatonient  in 
1980  titled  "Norfolk  Harbor  and 
Chamiels,  Virginia.  Deepening  and 
Disposal",  which  recommended  furthi-r 
investigations  leading  to  improvements 
to  the  Southern  Br,inf:h  portion  of  the 
project. 

The  recommended  improvements 
consi.st  of  increasing  tiie  depth  of  the 
Southern  Branch  of  the  Elizabeth  River 
^  betwwn  Norfolk  and  Western  Railw.iy 
Bridge  at  Mile  15  and  U.S.  Routes  4ti0 
and  13  highway  trossing  at  Mile  17.5 
from  35  feet  to  40  feet  over  its  existing  , 
250-  to  500-foot  width  and  providing.! 
new  800-foot  turning  basin  at  tho 
terminus  of  tho  channel  improvement 
ADDRESSES:  U.S.  Army  Corps  of 
Enginwrs,  Norfcjlk  Distrii.I,  803  Front 
.Str(;t;t.  Norfolk.  Virginia  23510. 
FOR  FURTHER  iNFORMATlON  CONTACT: 
Comments  and  questions  concerning  tho 
proposed  action  should  he  addressed  to 
Mr  Richard  Klein  (804)  441-7125; 
questions  n-garding  the  DSEIS  should  !..■ 
addms.sod  to  Mr  TerrenroOtrhell 
(804)441-7til7. 
SUPPLEMENTARY  INFORMATION: 

1.  The  DEIS  will  be  preparetl  in 
r.onnijction  with  a  General  Design 
Memorandum  that  will  ilocunicnt  the 
enginwring  and  design  invi'stigationN 
required  to  c  omplole  pans  ,ind 
specifications  and  actual  construi  lion. 
Authority  for  lh<-  work  is  provided  by 
.SeiJion  201(a)  of  Public  Law  99-<iH;>. 
enacted  17  Noven!!)er  19Ht>.  The 
feasibility  report,  published  as  Hous" 
Document  No.  99-85  dated  18  July 
1985,  re<:oinmended  the  improvomnnfs 
lh.1t  .im  the  subJMl  of  the  D.SKIS. 
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2.  Deepening  the  channels, 
constructing  the  turning  basin  and 
widening  the  channel  between  Mile  15 
and  Mile  17.5  will  be  considered. 
Allowing  the  channels  to  remain  in  the 
present  condition  will  also  be 
considered.  Dredged  material  placement 
options  under  consideration  include  use 
of  the  Craney  Island  Rehandling  Basin, 
placement  within  the  Craney  Island 
Dredged  Material  Management  Area, 
ocean  placement,  and  other  upland 
locations  along  the  channel. 

3.  Further  input  from  key  federal  and 
state  agencies  will  be  solicited  both  by 
letter  and  during  scheduled 
coordination  meetings  held  by  the  Civil 
Programs  Branch.  Norfolk  District  U.S. 
Fish  and  Wildlife  Service  has  agreed  to 
perform  work  under  the  Fish  and 
Wildlife  Coordination  Act. 
Environmental  consultation  and  review 
will  be  conducted  in  accordance  with 
the  National  Environmental  Policy  Act 
and  other  applicable  laws  and 
regulation,  including  those  pertaining  to 
endangered  species  and  cultural 
resources. 

Schedule 

The  DEIS  is  anticipated  to  be 
available  for  public  review  the  fall  of 
1998. 

Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
|FR  Dor.  95-1467  Filed  1-19-95;  8:45  am] 

BILLING  CODE  3710-EN-M 


DEPARTMENT  OF  ENERGY 

Coal  Policy  Committee  of  the  National 
Coal  Council;  Meeting 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770),  notice  is 
hereby  given  of  the  following  Coal 
Policy  Committee  of  the  National  Coal 
Council  (NCC)  Meeting: 
Date  and  time:  Tuesday.  February  21. 

1995.  10:00  am. 
Place:  Omni  Mandalay  Hotel.  221  East 

Las  Colinas  Blvd.,  Irving.  TX  75039. 
Contact:  Margie  D.  Biggerstaff.  U.S. 

Department  of  Energy.  Office  of  Fossil 

Energy  (FE-5).  Washington.  D.C. 

20585' Telephone:  202/586-3867. 
PURPOSE:  The  purpose  of  the  Coal  Policy 
Committee  of  the  National  Coal  Council 
is  to  provide  advice,  information,  and 
recommendations  to  the  Secretary  of 
Energy  on  matters  relating  to  coal  and 
coal  industry  issues.  The  purpose  of  this 
meeting  is  to  report  on  the  status  of  the 


coal  utilization  study  and  report  on  and 
discuss  responses  to  questions 
submitted  to  the  Council  by  the 
Secretary  and  Assistant  Secretary  for 
Fossil  Energy  at  tljeir  November  1994 
meeting. 

Tentative  Agenda 

— Opening  remarks  by  Clifford  Miercort. 
Chairman  of  the  Coal  Policy 
Committee. 
— Approval  of  the  final  agenda. 
— Remarks  by  Department  of  Energy 
representativf!  (The  Honorable 
Patricia  Fry  Godley,  Assistant 
Secretary  for  Fossil  Energy  invited). 
— Report  of  the  Coal  Technology 

Subconunif.i-e  on  the  coal  utilization 
study. 
— Report  on  and  discuss  the 
development  of  responses  to  the 
questions  submitted  to  the  Council  by 
the  Secretary  and  Assistant  Secretary 
for  Fossil  Energy  at  their  November 
1994  meeting. 
— Discussion  of  any  other  business  to  be 
properly  brought  before  the 
Committee. 
— Public  comment — 10-minute  rule. 
— Adjournment. 

Public  Participation;  The  meeting  is 
open  to  the  public.  The  Chairman  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to  file 
a  wrritten  statement  with  the  Committee 
will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Ms.  Margie  D.  Biggerstaff 
at  the  address  or  telephone  number 
listed  above.  Requests  must  be  received 
at  least  five  days  prior  to  the  meeting 
and  reasonable  provisions  will  be  made 
to  include  the  presentation  on  the 
agenda. 

Transcript:  Available  for  public 
review  and  copying  at  the  Public 
Reading  Room.  Room  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington.  D.C.  between  9:00 
am  and  4:00  pm,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  at  Washington.  D.C,  on  lanuary  17, 
1995. 

Rachel  Murphy  Samuel, 
Acting  Deputy  Advisory  Committee. 
Management  Officer. 
(PR  Doc.  95-1529  Filed  1-19^95;  8:45  ami 

BILLING  CODE  »4S0-01-P 


Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770), 
notice  is  hereby  given  of  the  following 
advisory  committee  meeting: 
Name:  Secretary  of  Energy  Advisory 

Board 
Date  and  time:  Wednesday,  February  1 . 

1995,  8:30  am-4;00  pm 
Place:  JW  Marriott  Hotel,  1331 

Pennsylvania  Avenue,  SW,  Salon 

Ballroom,  Washington,  D.C.  20004 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Didisheim,  Executive  Director. 
1000  Independence  Avenue.  SW., 
Washington,  DC  20585,  (202)  586-7092 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Secretary  oJ  Energy 
Advisory  Board  was  established  to  serve 
as  the  Secretary  of  Energy's  primary 
mechanism  for  long-range  planning  and 
analysis  of  major  issues  facing  the 
Department  of  Energy.  The  Board  will 
advise  the  Secretary  on  the  research, 
development,  energy  and  national 
defense  responsibilities,  activities,  and 
operations  of  the  Department  and 
provide  expert  guidance  in  these  areas 
to  the  Department. 

Tentative  Agenda 

8:30  am — Opening  Remarks 

9:00  am— DOE'S  Strategic  Realignment 

10:00  am— Report  of  the  Task  Force  on 

Alternative  Futures  of  the  DOE 

National  Laboratories 
11:00  am— Break 

11:15  am — Public  Comment  Period 
12:15  pm — Break  for  Lunch 
1:30  pm — Discussion  of  the  Strategic 

Energy  Research  and  Development 

Task  Force 
2:15  pm — Other  Business 
3:00  pm — Adjourn 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  Chairman  of 
the  Board  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  the 
Chairman's  judgment,  facilitate  the 
orderly  conduct  of  business.  Due  to  the 
limited  time  available  to  discuss  Board 
Activities,  the  Board  requests  that  all 
comments  be  submitted  in  writing  to  the 
Executive  Director,  Secretary  of  Energy 
of  Advisory  Board,  AB-1, 1000 
Independence  Avenue,  SW, 
Washington.  DC  20585.  In  order  to 
insure  that  Board  members  have  the 
opportunity  to  review  written  comments 
prior  to  the  meeting,  comments  should 
be  received  by  Tuesday,  January  31, 
.     1995.  Due  to  difficulty  in  locating  a 
meeting  space  to  accommodate 
approximately  250  people,  this  notice 
will  be  published  less  than  fifteen  days 
prior  to  the  date  of  the  meeting. 
Minutes:  Minutes  and  a  transcript  of 
.    the  meeting  will  be  available  for  public 


\ 
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review  and  copying  approximately  30 
days  following  the  meeting  at  the 
Freedom  of  Information  Public  Reading 
Roojn,  lE-190  Forrestal  Building,  1000 
Independence  Avenue,  SW. 
Wa.shington,  DC.  between  9:00  am  and 
4:«1  pin,  Monday  through  Fridav  except 
Feijlt'ral  holidays. 

UsiH'il  ;it  Washinston,  DC  on  lanuarv  17 

i!»g5. 

Racht^l  Murphy  .Samuel, 

Act  ittg  Deputy  .advisor}-  Conunitttt- 

Mir.i^gement  Officer. 

MR  Dor.  95-1520  Filed  l-l?)-95:  8:45  am] 

BILLING  COOE  e45O-01-M 


Secretary  of  Energy  Advisory  Board 
Task  Force  on  Strategic  Ertergy 
R«search  and  Development;  Notice  of 
Op«n  Meeting 

AGBNCV.  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Fublif;  Law  92-463.  8b  Stat.  770). 
notice  is  hereby  given  of  the  following 
advisory  committee  meeting: 
Nariie:  Secretary  of  Energy  Advisory 

Board  Task  Force  on  Strategic  Energy 

Research  and  Development 
Date  and  Time:  Wednesday.  January  26. 

1995,  8:45  am-1 :00  pm 
Plaaa:  Loews  L'Enfant  Plaza  Hotel.  480 

L'Enfant  Plaza,  Washington,  DC 

20004,  (202)  484-1000 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Didisheim,  Exe«;utive  Diret:tor, 
1000  Independence  Avenue.  .SW., 
Washington,  DC  230585.  (202)  586- 
7092. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Secretary  of  Energy 
Advisory  Board  Task  Force  on  Strategic 
Energy  Resean:h  and  Development 
assists  the  Board  in  its  top-level  review 
of  tho  Department's  civilian  energy 
researrh  programs.  The  Board's  Task 
Force  will  examine  the  Department's 
currant  research  and  development 
portfiilio  against  its  strat»?gic  goals, 
policjy  priorities  and  national  needs  will 
cxan  be  the  Departments'  re.search  and 
deve  opment  planning  and  managnnu-nt 
'iSs  and  the  first  research, 
opment.  demonstration,  and 
iproialization  management  plan, 
requir  «(1  bi»>imiid!v  bv  the  Fnnrgv  Pn\u  \ 
Actc{1992. 


1 1:00  am— Panel  #2:  Natural  Gas- 
Utilization  Technolngios  and  Related 
R&D  Needs 
12:45  pm— General  Diwiussion  and 

Public  Comment 
1:00  pm— Adjourn  Public  Meeting 

A  final  agenda  will  Imj  available  at  the 
meeting.  « 

Public  Participation:  Tfte  Chairman  of 
the  Task  Force  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  the 
Chairman's  judgment,  facilitate  the 
orderly  conduct  of  business.  During  its 
meeting  in  Washington.  D.C.  the  Task 
Force  welcomes  public  comment. 
Members  of  the  public  will  be  heard  in 
the  order  in  which  they  sign  up  at  the 
beginning  of  the  meeting.  The  Task 
Force  will  make  every  effort  to  hear  the 
views  of  ail  interested  parties.  Written 
comments  may  be  submitted  to  Peter  F. 
Didisheim.  Executive  Dire*  tor.  Secretary 
of  Energy  Advisory  Boani,  AB-1.  lOOO  ' 
Independence  Avenue.  SW., 
Washington.  DC  20585.  In  order  to 
ensure  that  Task  Force  members  have 
the  opportunity  to  review  written 
comments  prior  to  the  meeting, 
comments  should  be  received  by 
Monday,  January  23.  1995.  Due  to  a  last 
minute  change  in  the  meeting  location, 
this  notice  will  be  published  le.ss  than 
fifteen  days  prior  to  the  date  of  the 
meeting. 

Minutes:  Minutes  and  a  transcript  of 
the  meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meeting  at  the' 
Freedom  of  Information  Public  Reading 
Room.  lE-190  Forrestal  Building.  1000 
Independence  Avenue.  SW.. 
Washington,  DC.  between  9  am  and  4 
pm.  Monday  through  Friday  except 
Federal  holidays. 

Issued  at  Washington.  fX:.  on  January  17 
1995. 

Rachel  Murphy  Samuel. 

Acting  Deputy  Advisory  Committer 
Management  Officer. 

(FR  Do*:.  9.5-15222  Filed  1-19-95;  8.45  am] 

BILUNG  CODE  64S<M)1-M 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-1 2a-O00J 


Tenf^l  i\  e  Agenda 

In— Opening  Remarks 
4tn— Panel  #1:  Oil  &  Nalurul  (,as— 
oration.  Production  ami  Related 
Rsib  Needs 
10:4.'iim— Break 


East  Tennessee  Natural  Gas  Company; 
Notice  of  Request  for  Extension  of 
Time 

Januarv  13.  1995. 

Take  notice  thai  on  January  11,  1995. 
East  Tennessee  Natural  Cas  Company 
(Fast  Tennessee),  filed  a  request  for  an 
extension  of  time  in  which  to  make  any 
credits  due  from  excess  revenues 
received  pursti.inf  lo  its  rash  nut 


mechanism.  East  Tennessee  requests 
permission  to  make  any  credits  no  later 
than  August  1,  1995. 

East  "rennessee  states  that  Sectinn  7  of 
its  LM.S-MA  Rate  5>chedule  requires  if 
to  credit  any  revenues  received 
pursuant  to  its  cash  out  mechanism  in 
excess  of  actual  costs  incurred,  within 
ninety  days  after  eat  h  anniversary  of  the 
implementation  of  restructured  services. 
However,  as  a  result  of  technical 
difficulties  with  the  volume  allocation' 
systems  of  both  East  Tennessee  and  its 
principal  supplier,  Tenne.ssee  Gas 
Pipeline  Oimpany  (Tennessee).  East 
Tennessee  states  that  it  does  not 
currently  have  final,  accurate 
information  on  which  to  base  credits. 
Without  knov\ing  what  it  will  be 
charged  by  Tennessee.  East  Tennessee 
can  not  detennine  whether  if  must  make 
any  refunds  or  not.  East  Tennessee 
therefore  requests  an  extension  and 
agrees  to  make  any  credits  found  to  bo 
due  no  later  than  August  1.  1995. 

Any  person  desiring  to  be  heani  or  to 
make  any  protest  with  reference  to  said 
filing  s^iould  file  a  petition  to  intervene 
or  prote.sf  wtth  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  N.E.,  Washington,  DC. 
20426.  in  accordance  with  Se<;tions  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385. 21 1 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  befon' 
January  23.  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  Ik? 
taken,  but  will  not  serve  to  make 
protestanfs  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 
Lois  D.  Cashell. 
Secret  a  rv. 

in?  Dcx:.  95-1399  tiled  1-19-95;  8.45  .im| 
BILLJNO  COOC  671 7-01 -M 

(Docket  No.  RP95-124-000] 

Gas  Research  Institute;  Notice  of 
Petition  To  Implement  the  Funding 
Target  and  Related  Refund  Provisions 
of  the  Post-GRI  Funding  Mechanism 

Iani:.ir\-  l.?.  1995. 

Take  notice  that  on  J.iiuiary  10.  lO'J.'i. 
tlie  G.i:^  Researr  h  Institufe.(GRI).  fil.-d  a 
petition  pequpstiii);  expedited  approv.il 
of  its  proposed  implementation  for  llu- 
first  time  of  the  funding  tarj^ei  atul 
rolatix!  refund  provisions  of  the  po.^i- 
1993  CK!  Funding  Mer-hanisin  appro\.'d 
by  tho  Commission  m  Docket  No.  R}'92- 
13:t-000  for  purposes  of  1994  and  1995 
CRI  fimding.  GKI's  propo.>;,)I  relates  to 
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collections  for  its  1994  RD&D  program 
approved  by  the  Commission  in  Docket 
No.  RP93-140-000.  GRI  states  that  it 
intends  to  use  this  approach  so  long  as 
GRI  funding  is  accomplished  using  the 
post-1993  GRI  Funding  Mechanism. 

GRI  proposes  a  two-tiered 
methodology,  basing  funding  targets  and 
related  refunds  associated  with  1994 
GRI  program  funding  to  the  maximum 
extent  possible  on  actual  1994  results. 
GRI  states  that  its  proposal  would  assure 
that  funding  targets  and  related  refunds 
accurately  track  contribution  and 
discounting  levels,  thereby  mitigating 
cost  shifting  among  customer  classes 
and  regions  of  the  country  that  receive 
less  discounted  service  than  the 
national  average.  On  this  basis,  after  it 
closes  its  financial  books  in  March  1995. 
GRI  estimates  making  refunds  totaling 
approximately  $11  million  to  31  of  its 
40  interstate  pipelines  members. 

Any  person  desiring  to  be  heard  or  to 
protest  GRI's  petition  should  file  a    . 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.214  and  385.211. 
All  protests,  motions  to  intervene  and 
comments  should  be  filed  on  or  before 
lanuary  27,  1995.  All  comments  and 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
LoLs  D.  Cashell, 
Secretary. 

|FR  Doc.  95-1400  Filed  1-19-95;  8;45  ami 
BILLING  CODE  6717-01-M 

[Docket  Nos.  RP94-72-000  and  FA92-59- 
000] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Informal  Settlement 
Conference 

January  13, 1995. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Tuesday,  January 
24.  1995,  at  10:00  a.m.,  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  N.E., 
Washington,  D.C.  for  the  purpose  of 
(^cfiloring  the  possible  settlement  of  the 
above-referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 


party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214)  (1994). 

For  additional  information,  contact 
Hollis  J.  Alpert  at  (202)  208-0783  or 
Arnold  H.  Meltz  at  (202)  208-2161. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  95-1401  Filed  1-19-95;  8:45  am] 
BU.UNG  C0D€  6717-01-M 


[Docket  No.  RP95-1 25-000] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Rate  Filing 

January  13, 1995. 

Take  notice  that  on  January  9, 1995, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  filed  a  request  for  an 
extension  of  time  in  which  to  file  its 
report  of  cash  out  activity  for  its  first 
year  of  operation  under  restructured 
services.  Midwestern  requests 
permission  to  file  its  cash  out  report  by 
July  1,1995. 

Midwestern  states  that  Section  6(0  of 
its  LMS-MA  Rate  Schedule  requires 
Midwestern  to  file  a  report  and  refund 
plan  if  necessary  for  cash  out  activity  at 
the  end  of  each  annual  period.  However, 
as  a  result  of  technical  difficulties  with 
the  volume  allocation  system, 
Midwestern  does  not  currently  have 
final,  accurate  information  on  which  to 
base  a  report.  Midwestern  states  that 
because  a  report  with  incomplete  and 
possibly  erroneous  information  would 
not  be  useful  to  anyone,  it  requests  an 
extension  and  agrees  to  file  the  report 
no  later  than  July  1.  1995. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commission. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Sectiofis  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.21 1 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
January  23, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 


of  this  filing  are  on  file  and  available  for 

public  inspection. 

Lois  D.  Cashdl, 

Secretary. 

IFR  Doc.  95-1402  Filed  1-19-95;  8:45  am) 

8ILLJNG  CO06  6717-01-M 

[Docket  No.  RP91-47-0141 

National  Fuel  Gas  Supply  Corp.;  Notice 
of  Compliance  Filing 

January  13, 1995. 

Take  notice  that  on  January  9, 1995, 
National  Fuel  Gas  Supply  Corporation 
(National),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  proposed  First  Revised 
Sheet  No.  216B. 

National  states  that  this  tariff  sheet  is 
filed  in  compliance  with  the  Letter 
Order  issued  on  December  23.  1994 
(December  23  Order)  in  the  above- 
captioned  proceeding.  National  further 
■  states  that  the  December  23  Order's 
approval  was  subject  to  National  filing 
a  revised  tariff  sheet  to  clarify  Section 
20.2(0  of  its  tariff  that  interest  will  be 
calculated  under  this  provision  in 
accordance  with  the  concerns  of 
Algonquin  Gas  Transmission  Company 
£uid  the  Algonquin  Customer  Group. 
Any  person  desiring  to  protest  said 
compliance  filing  should  file  a  protest 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
N.E.,  Washington,  D.C,  20426,  in 
accordance  with  Rule  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protest  should  be  filed  on  or  before 
January  23, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell. 
Secretary. 
IFR  Doc.  95-1403  Filed  1-19-95:  8:45  am) 

BILLING  CODE  6717-01-M 

[Docket  No.  RP93-36-01 1] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

January  13. 1995. 

Take  notice  that  on  January  11. 1995. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  filed  as  part  of  its 
FERC  Gas  Tariff.  Sixth  Revised  Volume 
No.  1  and  Second  Revised  Volume  No. 
2.  revised  tariff  sheets  to  be  effective 
February  1, 1995. 
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Natural  states  that  the  purpose  of  the 
filing  is  to  set  out  the  base  rate  levels 
reflected  in  Natural's  pending 
■Stipulation  and  Agreement"  filed  on 
lovember  18,  1994  in  Docket  No.  RP93- 
6. 

Natural  requested  waiver  of  the 
tommission's  Regulations  to  the  extent 
lecessary  to  permit  the  tariff  sheets  to 
ome  effective  February  1, 1995. 
Natural  states  that  copies  of  the  filing 
are  being  mailed  to  the  parties  to  this 

£roceeding,  jurisdictional  customers 
id  interested  state  regulatory  agencies. 
Any  person  desiring  to  protest  said 
ling  should  file  a  protest  with  the 
"ederal  Energy  Regulatory  Comifcssion. 
14  North  Capitol  Street,  N.E.. 
"ashington,  D.C.  20426,  in  accordance 
ith  Sections  385.211  of  the 
commission's  Rules  and  Regulations. 

All  such  protests  should  be  filed  on  or 
lefore  January  23,  1995.  Protests  will  be 
onsidered  by  the  Commission  in 
letermining  the  appropriate  action  to  be 

.aken,  but  will  not  serve  to  make 

jrotestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

pommission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

LoisD.  Cashell, 

Secretar}: 

IFR  Doc.  95-1404  Filed  1-19-95:  8:45-aml 

BILLING  CODE  6717-01-M 


(Docket  No.  RP95-127-000] 

Northwest  Pipeline  Corp.;  Petition  for 
Grant  of  Expedited  Limited  Waiver  of 
Tariff 

Jbnuary  13, 1995. 

1 1  Take  notice  that  on  January  11,  1995, 
pursuant  to  Rule  207(a)(5)  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.207(a)(5). 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filfng  a 
Petition  for  Grant  of  Expedited  Limited 
Waiver  of  Tariff. 

Northwest  seeks  waiver  of  Section 
25.3(a)  of  the  General  Terms  and 
Conditions  addressing  posting  of 
available  pipeline  capacity  and  Section 
11.3  of  Rate  Schedule  TF-1  addressing 
the  availability  for  receipt  and  delivery 
rhanges  of  capacity  associated  with 
expiration  of  a  firm  transportation 
contract,  but  set  forth  in  the  Third 
Revised  Volume  No.  1  of  Northwest's 
FERC  Gas  Tariff,  as  well  as  waiver  of 
any  other  necessary  tariff  provisions,  in 
order  to  allow  Northwest  to  repost  the 
availability  of  20,000  MMBtu/day  of 
(.apacity  and  to  defer  disposition  of  such 
capacity  until  January  26.  1995. 


Any  person  desiring  to  be  heard  or 
protest  said  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
.  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  19, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  95-1405  Filed  1-19-95:  8:45  am] 

BILUNG  CODE  6717-41-M 


JMI 


[Docket  No.  RP95-12&-OO0] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  13,  1995. 

Take  notice  that  on  January  9, 1995, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

First  Revised  Sheet  No.  487 
First  Revised  Sheet  No.  487.\ 
First  Revised  Sheet  No.  488 
First  Revised  Sheet  No.  488A 
First  Revised  Sheet  No.  489 

Texas  Eastern  states  that  by  this  filing, 
it  proposes  to  modify  its  scheduling 
procedures  in  order  to  permit  it  to 
shorten  its  nomination  deadfines  for 
timely  and  late  nominations,  thereby 
increasing  the  flexibility  of  its  services 
for  its  customers. 

The  proposed  effective  date  of  the 
tariff  sheets  is  February  1,  1995.  the 
effective  date  of  the  proposed 
modifications  in  the  nomination 
deadlines. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 


filed  on  or  before  January  23.  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc;.  9.5-1406  Filed  l-19-95:'8:45  am| 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-422-000] 

Texas  Gas  Transmission  Corp.;  Notice 
of  Technical  Conference 

January  13.  1995. 

In  the  Commission's  order  issued  on 
October  28,  1994,  in  the  above 
captioned  proceeding,  the^ommission 
held  that  the  filing  raises  is^es  for 
which  a  technical  conference  is  to  be 
convened.  The  conference  to  address 
these  issues  has  been  scheduled  for 
Thursday.  January  19,  1995.  at  10:00 
a.m.  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  First 
.Street.  N.E.,  Washington,  DC.  20426. 

All  interested  persons  and  .Staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
Secrftary.  ^ 

IFR  Doc.  95-1407  .Filed  1-19-95  8  45  or.,i 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP95-1 1 0-001] 

Williston  Basin  Interstate  Pipeline  Co.; 
Noticeof  Tariff  Filing 

January  13.  1995. 

Take  notice  that  on  Januarj  11.  19Li5. 
Williston  Basin  Interstate  Pipeline 
Company  (Wijliston  Basin)  tendereti  (ci 
filing,  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1. 
Substitute  Tenth  Revised  Sheet  -\o   15.   ' 

WiHiston  Basin  states  that  the  revispii 
tariff  sheet  reflects  the  recalculation  of 
the  proposed  Rate  Schedule  FT-1  Gas 
Supply  Realignment  Surcharge 

Williston  Basin  has  requested  thai  the 
Commission  accept  this  revised  tariff 
sheet  to  become  effective  February  1. 
1995. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatory  Commission* 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rule  21 1  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
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filed  on  or  before  January  23. 1995. 

Protests  TdTl  be  cOTisidCTecl  by  the 

Commission  in  determining  the 

appropriate  notion  to  be  taken,  bul  will 

not  serve  to  make  the  protestants  parties 

to  the  proceeding.  Copies  of  die  filing 

are  xm  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Ca^iM. 

Secretaiy. 

|FR  Doc.  95-1408  Filed  1-19-95: *:45  ami 

BILLING  CODE  <717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY    . 

[ER-FRL-4719-3] 

Environmental  Impact  Stateotents  and 
Regatafiofis;  Avafl^ili^  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  15ecenn4)er  19. 1994  through 
December  23. 1994  pursuant  to  the 
Environmental  Review  Process  <EKP), 
undefSection  309  of  the  Clean  Air  Act 
and  Section  102t2Mcl  of  the  National 
Environmeirtal  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  fhe  Office  of  Federal 
Activities  ail  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (ETSs)  was  published  in  FR 
dated  April  10, 1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  I}-«Jk4-K67028-CA  Rating 
EC2,  Rand  Open  Pit  Heap  Lcadi  Gold 
Mine  Project,  Construction.  Expansion 
and  Operation.  Conditional-Use-Petmit 
and  Plan  of  Operations  and  Reclamation 
Plan,  Randburg.  Kem  County,  CA. 

Summary:  EPA  expiressed 
environmental  concerns  regarding 
potential  project  impacts  to  surface 
water,  wildlife  habiftat,  heap  leach  pad. 
closure  and  contiagency  measures  and 
about  the  limited  range  of  alternatives 
presented-  The  fmal  EIS  should  inrfude 
information  on  the  Teclamation  or 
maintenance  of  the  heap  leach  pad  after 
project  completion;  and  discuss  the 
relationship  between  the  project  and  the 
recently-signed  Cahfomia  Desert 
Protection  Act. 

ERP  No.  D-C(^M:36071-PR  Rating 
E02.  Rio  Fajardo  Flood  Control 
Feasibility  Study,  Flood  Prot^tion,  PR. 

Summary:  EPA  had  expressed 
environmental  objections  to  the 
proposed  projects  due  to  potential 
significant  impact  to  wetland  and 
aquatic  ecosystems.  In  addition  EPA 
expressed  concerns  about  the  proposed 
mitigation,  the  project's  indirect  impacts 
to  the  Rio  Fajardo  Vieques  Soxmd 


estuary  system,  and  the  evaluation  of 
non-structural  alternatives.  EPA 
requested  additiiuial  inlonoation  be 
presented  in  the  final  £IS. 

ERP  No.  D-FA  A-C510i€-00  Rating 
EC2,  La  Guardia  aiKi  John  F.  Kennedy 
International  Airparts,  IstqilenBeiAatien 
of  Automated  Guideway  Transit  System 
by  the  Port  Authority  erf  New  YoA  and 
New  Jereey's  Airport  Access  Program. 
Funding,  Airport  Layout  Man,  COE 
Section  10  and  404  Permits  and  US 
Coast  Ca«id  Permit,  NY  and  NJ. 

Summmy;  EPA  expressed 
environmental  concerns  about  this 
project's  potential  air  quality  and  noise 
impacts.  Acoordingly,  additional 
information  should  be  presented  in  the 
final  EIS  to  address  tHese  concerns. 

ERP  No.  D-NAS-A12040-OQfiaftang 
EC2.  Cassini  Spacecraft  Exploration 
Mission,  Implementation.  Explore  the 
Plant  Saturn. 

Summary:  EPA  expressed 
environmental  concerns  for  the 
cumulative  impacts  to  the  groundwater 
and  to  the  ozone  layer  bawi  ail  iaunoh 
activities.  EPA  also  suggested  that 
NASA  consider  developing  a  pharmacy- 
style  acquisition  system  for  hazardous 
materials. 

FinialEISs 

ERP  No.  F-BOP-G80001-TX  Houston 
Metropolitan  Detention  Center.  Site 
Selection,  Construction  and  Operatioa, 
City  of  Houston,  Harris  County,  TX. 

Summary:  EPA  expressed 
environmental  coBcems  regarding  the 
lack  of  a  full  disdosHre  of  cumulative 
impacts. 

ERP  Nb.  F-CC«-ja9021-CO  Central 
City  Water  Development  Pnsject. 
Implementation,  COE  Section  404 
Permit,  R^t-of-Way  Granl  and  Special- 
Use-Pemait.  North  Clear  Creek  Basin. 
CO. 

Summary:  EPA  contiaued  to 
expressed  environmental  <»ncems 
about  the  cumulative  impacts  of  this 
project  and  similar  projects  serving  an 
adjacent  community. 

ERf  No.  F-FHW-E40741^L 
Wonderwood  Cormector  Transportation 
Facility.  Constructkni,  cinmecting  the 
Dame  Point  Expressway  (FL-9A)  in  the 
Arlington  District  to  Mayport  Road  tFL- 
101),  funding.  Sectiom  10  and  404 
Permits  and  NPDES  Permit.  City  of 
Jacksonville.  Duval  County.  FL. 

Summoiy;  EPA  expressed 
environmental  coucems  over  wetland 
impacts  and  the  lack  qf  detailed 
information  on  wetland  mitigation. 


Dated:  January  17. 199&. 
William  XL  OickenMi. 

Director.  Federai  Agencf  liaison  Dni^am, 

Office vf  Federal  Activities. 

[FR  Doc.  9S-1S24  Filed  a-l«-9Sc  B:4S  ami 

BILLING  CODE  6SaO-SO-U-M 


tER-FRL-«Tf9-2J 

Environmental  Impact  Statements; 
Notice  of  AvalMsUlty 

Responsible  Agency:  Office  of  Federal 
Activities,  Geoeol  (aformatioQ  {202J 
260-5076  OR  (202J  2&0-507S. 

Weekly  recej|>t  of  EnvironmeBtal 
Impact  ^tements  Fiied  January  «9. 
1995  Through  January  13. 1995 
Pursuant  to  40  O^R  1306.^. 
EIS  No.  950007,  Final  Supplement. 
FHW.  UB).  NUJ-lOO  Highway 
Improvement*.  MD-104  to  1-95. 
Updated  improveaanents  concerning 
WetlaiKi  Avosdanoe  and  Minimization 
Options,  Funding  mm!  COE  SectiiMi 
404  Peroul.  Howard  Cmnty.  MD. 
Due:  February  20, 1995,  Contact: 
David  Lawtanf«14H  962-4440. 
EIS  No.  950006.  Dak  i3S,  NPS.  iM. 
Beaver  Basin  Rin  Road  Project. 
Construction  between  Legion  Lake 
and  the  Twelvemile  Beach.  Pict*H«d 
Rocks  National  Lake  Shore,  Alger 
County,  MI,  Due:  March  20, 1995, 
Contact:  Jill  Medland  (402)  221-3481. 
EIS  No.  950009,  Draft  EIS.  AFS,  CA, 
Elsmere  Solid  Waste  Management 
Facility,  Implementation,  Angeles 
National  Forest  iANF)  Land 
Adjustment  Plan.  Conditional  Use 
and  Oak  Tree  Permit.  Los  Angeles 
County,  CA.  Due:  April  28. 1995, 
Contact:  G.  Lynn  Spague  (818)  574- 
1613. 
EIS  No.  950010.  Final  EIS,  COT.  WA, 
Auburn  Thoroughhred  Horse  Racing 
Facility.  Construction  and  Operation. 
COE  Section  404  Perinrt  and  NPDES 
Permit,  City  of  Auburn,  King  County, 
WA,  Due:  Fdiruary  20, 1995.  Contact: 
Stephen  Martm  (206J  764-3631. 
EIS  No.  950011,  Draft  EIS,  AFS,  CA, 
Cottonwood  Fire  Restoration  Project; 
Implementation,  Tahoe  National 
Forest,  SierraviUe  Ranger  District, 
Sierra  County.  CA,  Due;  March  01, 
1995.  Contact  Sieve  Bdshop  (916) 
994-3401. 
EIS  No.  950012.  Draft  EIS,  USA,  CA. 
San  Onofre  Area  Sewage  Ef&uent 
Compliance  Project  Cease  and  Desist 
Orders.  Camp  Pendleton  Marine 
Corps  Base.  San  Diego  and  Orange 
Counties.  CA,  Due:  March  06. 1995. 
Contact  Don  Hettervik  (619)  725- 
3004. 
EIS  No.  950013.  Final  EIS,  DOE.  CA. 
Adoption  Southeast  Ke^i£»al 
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Wastewater  Treatment  Plant  and 
Geysers  Effluent  Pipeline  Injection 
Project.  Improvements,  Funding,  COE 
Section  404  Permit  and  NPDES 
Permit,  City  of  Clearlake,  Lake 
County,  CA  Contact:  Richard  • 
Estabrook  (707)  468-4062. 
The  US  Department  of  Energy  has 
i  dopted  the  US  Department  of  the 
nterior.  Minerals  Management  Service's 
final  EIS  filed  on  8-18-94.  DOE  was  a 
Cooperating  Agency  for  the  above  final 
EIS.  Recirculation  of  the  document  is 
not  necessary  Under  Section  1506.3(c) 
of  the  Council  on  Environmental 
Ouality  Regulations. 
f  IS  No.  950014,  Draft  EIS,  MMS,  AK, 
Cook  Inlet  Planning  Area,  Alaska 
Outer  Continental  Shelf  Oil  and  Gas 
Sale  149,  Leasing  Offering,  AK,  Due: 
April  13,  1995,  Contact:  George 
Valiulis  (703)  787-1662. 
^IS  No.  950015,  Final  EIS,  NPS,  MN. 
Mississippi  National  River  and 
Recreation  Area  (NRAA) 
Comprehensive  Management  Plan, 
Implementation,  US  Coast  Guard. 
COE  Section  10  and  404  Permits. 
Minnesota  and  St.  Croix  Rivers, 
Harriet  Island,  Anoka,  Ramsey. 
Washington,  Dakota  and  Hennepin 
Counties,  MN,  Due:  February  20. 
1995,  Contact:  Joanne  Kvral  (619) 
290-4160. 

J  ijnended  Notices 

^IS  No.  940444,  Final  EIS.  FHW,  IL.  IL- 
13  (FAP-331)  Transportation 
Improvements  from  west  of  the 
Illinois  Central  Railroad  to  US  45  east 
of  Harrisburg,  Funding,  COE  Section 
404  and  EPA  NPDES  Permits, 
Williamson  and  Saline  Counties,  IL, 
Due:  February  20,  1995,  Contact:  Jose 
Garcia  (217)  492-4628. 
Published  FR— 11-16-94— Review 

period  extended. 

Dated:  January  17,  1995 
William  D.  Dickerson. 

Director.  Federal  Agency  Liaison  Division' 

C^ffice  of  Federal  Activities. 

IFR  Doc.  95-1523  Filed  1-19-95;  8:45  ami 
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Governmental  Advisory  Committee  to 
the  U.S.  Representative  to  the  North 
American  Commission  on 
Environmental  Cooperation 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (P.L.  92-463). 
the  U.S.  Environmental  Protection  . 


JMI 


Agency  (EPA)  gives  notice  of  the  second 
meeting  of  the  Governmental  Advisory 
Committee  (NAC)  to  the  U.S. 
Government  Representative  to  the  North 
American  Commission  on 
Environmental  Cooperation  (NACEC). 

The  Committee  was  established 
within  the  U.S.  Environmental 
Protection  Agency  (EPA)  to  advise  the 
Administrator  of  the  EPA  in  her 
capacity  as  the  U.S.  Representative  to 
the  NACEC.  The  Committee  is 
authorized  under  Article  18  of  the  North 
American  Agreement  on  Environmental 
Cooperation,  North  America  Free  Trade 
Implementation  Act,  Pub.  L.  103-182 
and  is  directed  by  Executive  Order 
12915,  entitled  "Federal 
Implementation  of  the  North  American 
Agreement  on  Environmental 
Cooperation".  The  Committee  is 
responsible  for  providing  advice  to  the 
U.S.  Representative  on  implementation 
and  further  elaboration  of  the 
agreement. 

The  Committee  consists  of  a  group  of 
12  independent  representatives  drawTi 
from  state  and  local  government 
agencies  and  tribal  governments. 
DATES:  The  Committee  will  meet  on 
February  7  and  8,  1995  from  8:30  a.m. 
to  4:30  p.m.  each  day. 
ADDRESSES:  Ramada  Classic  Hotel,  6815 
Menaul  NE,  Albuquerque,  New  Mexico 
87110.  The  meeting  is  open  to  the 
public,  with  limited  seating  on  a  first- 
come,  first-served  basis. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Hardaker,  Designated  Federal 
Official  ,-U.S.EPA,  Office  of  Cooperative 
Environmental  Management,  telephone 
202-260-2477. 

Dated:  January  11.  1995. 
Robert  Hardaker, 

Designated  Federal  Official  National 
Advisory  Committee. 
IFR  Doc.  95-1388  Filed  1-19-95:  8:45  ami 
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[FRL-5142-1J 

National  Advisory  Committee  to  the 
U.S.  Representative  to  ttie  North 
American  Commission  on 
Environmental  Cooperation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (P.L.  92-463), 
the  U.S.  Environmental  Protection 
Agency  (EPA)  gives  notice  of  the  second 
meeting  of  the  National  Ad\isory 
Committee  (NAC)  to  the  U.S. 
Government  Representative  to  the  North 


American  Commission  on 
Environmental  Cooperation  (NACEC). 

The  Committee  was  established 
within  the  U.S.  Environmental 
Protection  Agency  (EPA)  to  advise  the 
Administrator  of  the  EPA  in  her 
capacity  as  the  U.S.  Representative  1o 
the  NACEC.  The  Committee  is 
authorized  under  Article  17  of  the  North 
American  Agreement  on  Environmental 
Cooperation,  North  America  Free  Trade 
Implementation  Act,  Pub.  L.  103-182 
and  is  directed  by  Executive  Order 
12915,  entitled  'Federal 
Implementation  of  the  North  American 
Agreement  on  Environmental 
Cooperation".  The  Committee  is 
responsible  for  providing  advice  to  the 
U.S.  Representative  on  implementation 
and  further  elaboration  of  the 
agreement. 

The  Committee  consists  of  a  group  of 
15  independent  representatives  drawn 
from  among  environmental  groups, 
business  and  industry,  public  policy 
organizations  and  educational 
institutions. 

DATES:  The  Committee  will  meet  on 
February  7  and  8. 1995  from  8  30  a.m. 
to  4:30  p.m.  each  day. 
ADDRESSES:  Ramada  Classic  Hotel.  6815 
Menaul  NE,  Albuquerque,  New  Mexico 
871 10.  The  meeting  is  open  to  the 
public,  with  limited  seating  on  a  first- 
come,  first-served  basis. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lena  Nirk,  Designated  Federal  Official. 
U.S.EPA.  Office  of  Cooperative 
Environmental  Management,  telephone 
202.-260-8169. 

Dated:  January  11, 1995. 
Lena  Nirk, 

Designated  Federal  Official  X'ational 

Advisory  Committee. 

IFR  Doc.  95-1389  Filed  1-19-95  8  45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Being  Revievired  By  The 
Fedieral  Communications  Commission 
For  Extension  Under  Delegated 
Authority  5  CFR  1320.9 

January  10.  1995. 

The  Federal  Communications 
^Commission  is  reviewing  the  following 
information  collection  requirements  for 
possible  3-year  extension  under 
delegated  authority  5  CFR  1320.9, 
authority  delegated  to  the  Commission 
by  the  Office  of  Management  and 
Budget  (0MB)  on  October  6,  1994. 
These  collections  were  all  previously 
approved  by  OMB  and  are  unchanged. 
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Public  comments  are  invited  on  any  of 
these  collections  for  a  period  ending 
February  21, 1995.  Persons  wishiag  to 
comment  on  these  inlonnatkin 
collections  should  coatact  Dorothy 
Conway,  Federal  Communications 
Commission.  1919  M  Street  NW,  Room 
242-B,  Washington,  DC  20&54.  You  may 
also  send  conunents  via  Internet  to 
DConway®fcc,gov.  Upon  approval  FCC 
will  forward  supporting  material  and 
copies  of  these  conectioas  to  OMB. 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  Internalioaal  Transcriptioa 
Service.  lnc.,21t)0  M  Street.  NW,  Suite 
140.  Washington,  DC  2XKJ37,  t202j  857- 
3800.  For  further  information  on  these 
subnussions  contact  Dorothy  Conway. 
Federal  Communications  Commission. 
(202) 418-0217. 
OMB  Number:  3060-G224. 

Title:  Section  90.151  Request  for 
waiver. 

y^rt/on;  Extension  of  a  currently 
approved  csllection. 

Respondents:  Business  or  other  for- 
profit:  not-for-profit  institutions;  State. 
Local  or  Triba!  Government. 
.  Frf>quertcyofFespanse:<yn<xxtiSim. 

Estimated  Annual  Bdnfen:  60 
responses:  2  haarsbunieB  per  response: 
1 20  bours  taHni  annual  busden. 

Needs,  and  Uses:  Section  90. 151 
requices  applicaals  requesting  a  waiver 
of  various  radio  spectrum  mies  subnat 
informatiai  fiasti^ringliiB  waivn  need. 
The  FCC  pecsaaaet  use  this  intomution 
to  determirveif  »neKC«pt»an  to  the  rules 
is  warranted. 
OMB  Number:  3060-0226. 

Titie:  Section  90.135(d)  &  (e) 
Modification  of  license. 

Action:  Extension  of  a  currently 
approved  coltection. 

Respondents:  Business  or  other  for- 
profit:  iwxt-for-profit;  State.  Local  or 
Tribal  Government. 

frequency  of  fiesp&ns^:  On  txxrasion . 

Estimated  Annual  Burden:  1656 
responses:  19  mi  witrshuidkiu  per 
response:  276  hours  total  annoal 
burden. 

Needs  and  Use^  Section  «e.l35{d1  ft 
(e)  requires  licensees  who  ■change 
cnrta-iti  parantc^eTS  (name,  address, 
mobile  units, filcl '♦o  inform  the 
Commission  by  form  tetter.  This 
notification  is  necessary  to  nMttatain 
accurate  data  irtilitftd  by  tlw 
Commission,  frequency  coordi n at nr< 
and  the  public  in  coEres^ianding  with 
licensees  regarding  intej^fexfinoR 
resolution  and  UceasiBg  matters. 
OMB  Number:  3060-0253. 

Tifle:'Pan  68  -  ConnectieBfJ 
Telephone  Equifimwfl  t*  theT«lephoBe 
Netwock  ISections  6&.ia6u  S&UU  and 
68.II1OJ. 


Action:  Extension  of  a  oiureadjr 
approved  coUection. 

Respondents:  Individuals  or 
households:  business  or  other  for-profit; 
not-for-profit  institutions:  fams;  Fedacal 
Government;  State.  Local  or  Tribal 
Govemnaenit. 

Frequency  ofl{esponse:  On  occasion. 

Estimated  Annual  Burden:  57,540 
responses;  .t!S7  hours  burden  per 
response;  3,280  hours  total  annual 
burden. 

Needs  and  Lfses:  The  requirements  in 
Past  €8  are  necessary  to  prevent  the 
degradation  ofthe  telephone  network. 
The  collections  are  designed  to  prevent 
harm  to  the  telej^one  netwofk  when 
customer-provided  equipment  is 
connected  to  the  telephone  company 
lines  and  assures  that  customers  will 
not  overload  tiie  telephone  lines  with 
excessive  equipment  which  would 
degrade  service  to  the  customer  and 
others.  Telephone  companies  and 
persons  connecting  certain  equipment 
to  the  network  are  the  affected  public. 
OMB  Number  3060-0281. 

THJe:  Section  ^.©51  SappTemeirtal 
reports  required  of  lioensees  authorized 
under  this  stfepart. 

Actioa:  Extension  of  a  curreiAly 
appriwed  collection. 

Respondents:  Business  or  other  f<w- 
proBt  ni»t-<or-pra£t:  State,  Local  or 
Tribal  Goveraaeot. 

Frequency  ofMesponBe:Oa  occasion. 

Estimated  AuniaJ  Burden:  16.408 
responses:  10  minutes  buHlen  per 
response;  2^35  hours  total  annual 
burden. 

Needs  and  Uses:  Section  90.651 
requires  licensees  to  report  the  actual 
number  of  mdbtl  units  served  by  each 
base  station.  The  various  subparagraphs 
of  the  rule  apply  to  different  categories 
of  licensees  and  define  exactly  what 
informatiofi  is  nqmoA.  The 
Commission  licensing  personnel  use  the 
informaftt(»i  ta  nmittflia  an  accurate 
data  base  of  frequency  users  Miuch  is 
used  in  spectrum  planning.  intRrfp.rencR 
resolution  and  licensing  activities. 
OMB  Number:  3060-0284. 

Title:  Section  94.25(1]  &  ^g)  &  (i)  Filing 
of  applications. 

/\rtjon;  Extension  of  a  correatly 
approved  collection. 

flespondenterlhisinesses  or  other  for- 
profit;  not-k>r-fHofit  iostilMtians;  State^ 
Local  and  Tribal  Government. 

Frequency  of  Response:  On  occasion. 
"   Estimated  Annual  Burden:  25 
responses:  30  avoukes  buedea  per 
responae:  U  hors  tatal  onaual  buiden. 

Needs  and  Uses:  Section  94.25 
requires  that  applicants  praposing  oew 
or  modified  amxawave  tcanaatitting 
facilities  in  thewicinityof  tkeMatianal 
.Radio,  Astronomy  Observatory,  iNawal 


Radio  Research  Observatory.  Tible 
Moiuitaia  Radio  Reoeiviag  Zme  or  the 

FCC  isonitocing  statioas.  consult  with 
those  parties  to  avoid  iaterfeEenoe  to 
these  sites.  Tke  xe<]uiienteat  is 
necessary  to  pieserve  interferenoe-i&ee 
reception  at  these  sites. 
OMB  Number:  3060-0291. 

Title:  Setlion  90.477  hxteiconnected 
Systems. 

Action:  Extension  of  a  carrentiy 
approved  cirflection. 

Respondents:  Business  or  otiier  for- 
profit;  not-for-profit  instittrtjons;  State, 
Local  and  Trit»l  Governments. 

Frequency  ^  Respwtse: 
Recordkeeping  requirement. 

Estimated  Anaual  Burden:  1,000 
recordkeepers;  1  boors  bnrden  per 
recondkeeper:  1 ,006  hours  total  annual 
burden. 

Needs  and  Uses:  Section  «0.477 
allows  private  land  mobiie  radio 
licensees  to  «se  ceanaiMn  point 
telephone  intercenoectMaB  with 
telephone  service  costs  distiiboted  on  a 
non-pcofit  oest  shatii^  basis.  Secords  cif 
such  aizan^enents  BHist  be  placed  in 
the  licensees  station  vecords  and  made 
available  to  participants  ia  the  sharing 
arrangement  aad  the  Comaatssion  upon 
reque^.  The  iaiafaBatioa  is  used  1^  the 
participatiBg  lacensDcs  te  efiect  <he 
required  cost  sbariog. 

OMB  Number:  3060-0300. 

Title:  Section  94.107  Posting  of 
Station  Authorization  and  TransmrtteT 
Identification  Cards.  Plates  or  Siens. 

Action:  ExteasiaB  of  a  conwitty 
approved  coUectioa. 

Respondents.-  Businesses  or  other  for- 
profit. 

Frequency  of  Re^fonse: 
Recordkeeping  Retjaicemont. 

Estimated  Annual  Burden:  12.140 
recordkeepers;  5  seconds  per 
recordkeeper;  17  hours  total  annual 
burden. 

Needs  and  Uses:  Section  94.107 
requires  licensees  to  Iseep  the  ori^nal  of 
each  transmitter  authoiizatMMi  potited  or 
immediately  availaUe  aft  tfee  address  at 
which  the  station  raoavds  are 
maintained,  and  to  post  a  copy  aft  the 
transmitter  location.  This  iaiai  111  fitinats 
used  by  field  personnel  to  determine  if 
a  transmitter  is  operating  in 
conformance  with  its  authorization. 
OMB  Number:  3060-0308. 

Title:  Section  90.505  Devdoipment^ 
operation  showin^g  reeuited. 

Action:  Extenson  m  a  currently 
approved  collection. 

RespondeiUs:  flusiaess  or  other  for- 
profit;  not-for-profit  institutions:  State. 
Local  and  Tribal  Government 

Frequency  .of  Response:  Oa  occasion. 

Estimated  Ammid  Sudetc  MO 
responses;  2  bowrs  busden  per  response: 
200  hours  total  .Minual  / 
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Needs  and  Uses:  Section  90.505 
rdquires  licensees  proposing 
development  of  new  uses  of  the  radio 
communication  facilities  submit 
information  showing  why  such  an 
authorization  is  necessary  and  its  uses. 
Commission  personnel  use  the 
information  to  evaluate  the  desirability 
of  issuing  such  an  authorization  from 
spectrum  use  and  interference  potential 
considerations. 
CMB  Number:  3060-0330. 

Title:  Part  62  -  Applications  to  Hold 
Infteriocking  Directorates. 

Action:  Extension  of  a  currently 
approved  collection. 

^Respondents:  Businesses  or  other  for- 
pijbfif. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  10 
responses;  2  hours  burden  response;  20 
hours  total  annual  burden. 

{Needs  and  Uses:  Part  62  of  the 
Commission  Rules  requires  the 
Commission  to  monitor  the  effect  of 
interlocking  directorates  on  the 
telecommunications  industry  and 
ensure  they  will  not  have  any 
anticompetitive  impact.  The  affected 
public  is  any  entity  desiring  to  occupy 
such  positions. 
OMB  Number:  3060-0439. 

Title:  Regulations  Concerning 
Indecent  Communications  by 
Telephone. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Individuals  or 
households;  business  or  other  for-profit. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  10.200 
responses;  10  minutes  burden  per 
response;  1.632  hours  total  annual 
buirelen. 

Needs  and  Uses:  Section  64.201 
contains  several  information  collections 
requirements  including:  (1)  a 
requirement  that  certain  common 
carriers  block  access  to  indecent 
massages  unless  the  subscriber  sees 
access  from  the  common  carrier  in 
writing;  (2)  a  requirement  that  adult 
message  service  providers  notify  their 
carriers  of  the  nature  of  their 
programming;  and  (3)  a  requirement  that 
a  provider  of  adult  message  services 
request  that  their  carriers  identify  it  as 
such  in  bills  to  its  subscribers.  The 
information  requirements  are  imposed 
on  carriers,  adult  message  service 
providers  and  those  who  solicit  their 
services  to  ensure  that  minors  are 
denied  access  to  material  deemed 
indecent. 
OMB  Number  3060-0450. 

Title:  Detariffing  the  Installation  and 
Maintenance  of  Inside  VViring  Services: 
Reports  on  State  Regulatory  Activities 
(CC  Docket  No.  79-105). 


Action:  Extension  of  a  currentl/ 
approved  collection. 

Respondents:  Individuals  or 
households;  business  or  other  for-profit. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  68 
responses;  2  hours  burden  per  response; 
1 36  hours  total  annual  burden. 

Needs  and  Uses:  Certain  local 
exchange  carriers  are  required  to  file 
copies  of  any  state  statute,  rule,  order, 
or  other  doctunent  that  regulates,  or 
proposes  to  regulate,  the  prices  for 
inside  wiring  services.  This  information 
is  used  by  the  Commission  to  monitor 
the  actions  of  state  agencies  to  ensure 
that  their  actions  do  not  impede  federal 
policies. 
OMB  Number  3060-0454. 

Title:  Regulation  of  International 
Accounting  Rates  (CC  Docket  No.  90- 
337). 

Action:  Extension  of  a  currentlv 
approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  120 
responses;  2  hours  burden  per  response; 
240  hours  total  annual  burden. 

Needs  and  Uses:  CC  Docket  No  90- 
337  implemented  rules  making  it  easier 
for  U.S.  carriers  engaged  in  international 
telecommunications  to  negotiate  lower 
accounting  rates.  Simple  reductions  in 
rates  are  made  pursuant  to  a  notification 
approach:  other  changes  are  subject  to 
ISP  waiver  approach.  Such  carriers  are 
required  to  file  copies  of  operating 
agreements.  The  information  is  used  for 
monitoring  and  enforcement  purposes. 
Federal  Communications  Commis-sion. 
William  F.  Caton, 
Acting  Secretary. 

[PR  Doc.  95-1452  Filed  1-19-95;  8:45  anil 
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FEDERAL  ELECTION  COMMISSION 

[Notice  1995-31 

Privacy  Act  of  1974;  New  amVor 
Revised  Systems  of  Records 

AGENCY:  Federal  Election  Commission. 
action:  Notice  of  effective  date. 

SUMMARY:  On  October  27, 1994  (59  FR 
53977).  the  Federal  Election 
Commission  published  a  proposed 
notice  of  new  and/or  revised  systems  of 
records.  There  being  no  comments  or 
changes  made  in  the  proposed  and/or 
revised  systems,  these  proposed  systems 
of  records  become  effective  January  20, 
1995. 


Dated-  )anuary  17. 1995. 
Daiiay  Lee  McDonald, 

Chairman. 

[FR  I>x:.  95-1479  Filed  1-19-95;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1039-OR] 

Alaska;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Alaska  (FEMA-1039-DR).  dated 
September  13, 1994,  and  related 
determinations. 

EFFECrrVE  DATE:  Januar>-  4.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
September  15,  1994. 

(Catalog  of  Federal  Domestic  Assistanu;  No. 
83.516.  Disaster  Assistance) 
Richard  W.  Krimm, 

Associate  Director.  Response  and  Recovery 
Directorate. 

|FR  Doc.  95-1483  Filed  1-19-95:  8:45  ara| 

BILLING  CODE  STIS-OS-M 


[FEMA-1044-DR] 

California;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California,  (FEMA-1044-DR),  dated 
January  10, 1995,  and  related 
defenninations. 

EFFECTIVE  DATE:  January'  16. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Cahfomia  dated  January  10.  1995,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
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affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  10. 1995: 
Marin  and  Modoc  Counties  for  Individual 

Assistance. 
Alameda  and  San  Diego  Counties  for 

Individual  Assistance  and  Public 

Assistance. 
Riverside,  Sacramento,  San  Mateo,  Shasta. 

Sutter,  and  Trinity  Counties  for  Public 

Assistance.  (Already  designated  for 

Individual  Assistance) 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 

Directorate. 

[FR  Doc.  95-1481  Filed  1-19-95;  8:45  ami 

BILUNG  COOE  e71B-«2-M 


[FEMA-1044-DR] 

California;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Notice^ 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  California 
(FEMA-1044-DR),  dated  January  10. 
1995.  and  related  determinations. 
EFFECTIVE  DATE:  January  10,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  10, 1995.  the  President  declared 
a  major  disaster  imder  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follovirs: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  California, 
resulting  firom  winter  storms  causing 
flooding,  landslides,  mud  and  debris  flows 
on  January  6. 1995.  and  continuing  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I. 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  California. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  may  be  added  at  a  later  date,  if 
warranted.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  will  be  limited  to 
75  percent  of  the  total  eligible  costs. 


The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  dMe  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  David  A.  Skarosi  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  California  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Butte.  Colusa,  Contra  Costa.  Del  Norte, 
Glenn,  Humboldt,  Lake,  Lassen.  Los 
Angeles,  Mendocino,  Monterey,  Napa, 
Orange,  Placer,  Plumas,  San  Luis  Obispo, 
Santa  Barbara,  Santa  Clara,  Santa  Cruz. 
Sonoma.  Tehama,  Ventura,  Yolo,  and  Yuba 
Counties  for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

lames  L.  Witt, 

Director. 

[FR  Doc.  95-1482  Filed  1-19-95;  8:45  am] 

BOXING  COOE  6718-02-M 


[FEMA-1044-OR] 

California;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 


[FEMA-1044-DR] 

California;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California  (FEMA-1044-DR),  dated 
January  10. 1995.  and  related 
determinations. 

EFFECTIVE  DATE:  January  13. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  in  a  letter  dated 
January  13. 1995,  the  President 
amended  his  declaration  of  January  10, 
1995.  to  define  the  incident  period  for 
this  disaster  as  January  3, 1995  and 
continuing. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

Richutl  W.  KrimiB, 

Associate  Director,  Response  and  Recovery 

Directorate. 

(FR  Doc.  95-1484  Filed  1-19-95;  8:45  am) 

BNJJNQ  COOE  CriS-M-M 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the' State  of 
Cahfomia.  (FEMA-1044-DR),  dated 
January  10, 1995.  and  related 
determinations. 

EFFECTIVE  DATE:  January  11. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
California  dated  January  10, 1995,  is 
hereby  amended  to  include  Public 
Assistance  in  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  January 
10. 1995: 

Butte,  Colusa,  Contra  Costa,  Del  Norte. 
Glenn.  Humboldt,  Lake,  Lassen,  Los 
Angeles,  Mendocino,  Monterey,  Napa, 
Orange,  Placer,  Plumas,  San  Luis  Obispo, 
Santa  Bartjara.  Santa  Clara,  Santa  Cruz, 
Sonoma.  Tehama,  Ventura.  Yolo,  and  Yuba 
Counties  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

G.  Clay  HoUister, 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  95-1485  Filed  1-19-95;  8:45  am] 

BILUNQ  CODE  S718-«2-M 


[FEMA-1044-DR1 

California;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
CaUfomia.  (FEMA-1044-DR),  dated 
January  10, 1995,  and  related 
determinations.     . 
EFFECTIVE  DATE:  January  12, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management,  DC  20472, 
(202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  iat  the  State  of 
California  dated  January  10, 1995,  is 


hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  10, 1995: 

^mador,  Kern,  Nevada.  Riverside, 
Sacramento,  San  Bernardino,  San  Mateo, 
Shasta.  Sutter,  and  Trinity  Counties  for 
Individual  Assistance. 

(fcatalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

0.  Clay  HoIMster. 

^puty  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  95-1488  Filed  1-19-95;  8:45  am] 
aiLLINQ  COOE  «718-02-M 


(FEDERAL  RESERVE  SYSTEM 

Societe  Generate,  et  ai.;  Notice  of 
Applications  to  Engage  de  novo  in 
Permissible  NonbanMng  Activities 

The  companies  listed  in  this  notice 
I  ave  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 
'  Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Chice  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  ctmsiunmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
ctmflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  woiUd  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 
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Unless  otherwise  noted,  comments 
regarding  the  appHcations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  2. 1995. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge.  Senior  Vice 
President)  33  Liberty  Street.  New  York, 
New  York  10045: 

1.  Societe  Generale,  Paris  France;  to 
engage  de  novo  through  its  subsidiary 
Societe  Generale  Financial  Corp.,  New 
York,  New  York,  in  higher-residual- 
value  leasing  activities  to  the  extent 
permitted  by,  and  subject  to  the 
limitations  of.  §  225.25(b)(5}(ii)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

1.  Nashville  Holding  Company, 
Nashville.  Georgia;  to  engage  de  novo  in 
making,  acquiring,  or  servicing  loans  or 
other  extensions  of  credit  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  and  §  225.25(b)(1)  of  the 
Board's  Regulation  Y.  The  proposed 
activity  will  be  conducted  throughout 
the  State  of  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  13, 1995. 
Jennifer  ).  Johnson, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  95-1434  Filed  1-19-95;  8.-45  am) 

BtLUNo  COOE  «ai*-ei-# 


Westdeutsctre  Landesbank 
Girozentrale;  Acquisition  of  Company 
Engaged  in  Pennissible  Nonbanking 
Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (fj)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  hank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consunmiation  of  the 
proposal  can  "reasonably  be  expected  to 


JMI 


produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  lusound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaraing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  2. 
1995. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street.  New  York, 
New  York  10045: 

1 .  Westdeutsche  Landesbank 
Girozentrale,  Dusseldorf,  Germany;  to 
acquire  Interpayment  Services  Limited, 
New  York,  New  York  (ISL),  and  thereby 
engage  in  worldwide  issuing,  selling, 
redeeming,  and  refunding  U.S.  dollar- 
and  foreign  currency-denominated 
traveler's  checks,  in  processing  of 
financial  data;  and  providing 
compliance,  accounting,  training,  and 
related  management  services  to  ISL's 
sales  pursuant  to  §  225.25(b)(12)  and  (7) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Fedoal  Reserve 
System,  January  13. 1995. 
]etaaht  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-1435  Filed  1-19-95;  8:45  am) 
BILUNQ  COOE  •n^.OI-F 


GENERAL  SERVICES 
ADMINISTRATION 

interagency  Conunittee  for  IMedical 
Records  (ICMR);  Cancellation  and 
Establishment  of  Medical  irorms 

AGENCY:  General  Services 
Administration. 
ACTION:  Notice. 

summary:  Standard  Form  52|3B.  Medical 
Record — Authorization  for  Tissue 
Donation  is  being  cancelled  And 
replaced  by  Optional  Form  523B. 
Medical  Record — Authorization  for 
Tissue  Donation.  Most  hospitals  that 
offer  tissue  donations  work  with  a 
regional  consortium.  The  consortium 
usually  has  their  own  form.  Therefore 
SF  523B  is  being  cancelled  and  replaced 
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by  OF  523B  allowing  individual 
hospitals  to  use  the  consortium  forms. 
The  optional  form  is  authorized  for  local 
reproduction.  Upon  request,  a  camera 
copy  of  OF  520  will  be  provided  by  the 
General  Services  Administration 
(CARM),  Attn.:  Barbara  Williams,  (202) 
501-0581. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Services 
Administration,  (202)  501-0581. 

Dated:  January  12, 1995. 
Theodore  D.  Freed, 

Chief,  Forms  Management  Branch. 

[FR  Doc.  95-1458  Filed  1-19-95;  8:45  am] 

BILLING  CODE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

On  Fridays,  the  Department  of  Health 
and  Human  Services,  Office  of  the 
Secretary  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
information  collections  recently 
submitted  to  OMB. 

1 .  Applicant  Background  Survey — 
This  form  will  be  used  to  ask  applicants 
for  employment  how  they  learned  about 
a  vacancy,  to  make  sure  that  recruitment 
sources  yield  qualified  women,  minority 
and  handicapped  applicants  in 
compliance  with  EEOC  Management 
Directives. 

Respondents:  Individuals:  Annual 
Number  of 

Respondents:  310,000;  Annual 
Frequency  of  Response:  one  time: 
Average  Burden  per  Response:  2 
minutes; 

Total  Annual  Burden:  10,333  hours. 

OMB  Desk  Officer:  Allison  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
bv  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-0511.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  disk  officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
Room  3208,  Washington,  DC.  20503. 


Dated:  January  9, 1995. 
Dennis  P.  Williams, 

Deputy  Assistant  Secretary.  Budget. 

[FR  Doc.  94-1163  Filed  1-19-94;  8:45  am] 

BiLUNG  CODE  41S0-04-M 


Notice  of  a  Regional  Public  Hearing  of 
the  Commission  on  Research  Integrity 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  public  hearing  and 
meeting,  respectively,  of  the 
Commission  on  Research  Integrity  on 
Thursday  and  Friday,  February  9  and 
10, 1995,  from  9:00  a.m.  to  5  p.m.  at 
University  of  California-San  Francisco 
in  the  auditorium  of  the  Laurel  Heights 
Conference  Center  at  3333  California 
Street,  San  Francisco,  CA  94118.  The 
sessions  will  be  open  to  the  public. 
Interested  parties  are  advised  to  call  the 
Executive  Secretary  shortly  before  the 
meeting  to  verify  the  date,  place,  and 
agenda. 

The  mandate  of  the  Commission  is  to 
develop  recommendations  for  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (DHHS)  and  the 
Congress  on  the  administration  of 
Section  493  of  the  Public  Health  Service 
Act,  as  amended  by  and  added  to,  by 
Section  161  of  the  NIH  Revitalization 
Act  of  1993. 

It  has  become  increasingly  clear  to  the 
Commission  that  the  current  DHHS  and 
institutional  oversight  of  research 
integrity  deserves  serious  attention. 
Also,  the  Commission  has  confirmed 
that  there  are  no  quick  and  easy  answers 
as  it  searches  for  fair,  effective,  and 
realistic  administrative  solutions  to 
these  issues.  Therefore,  an  essential 
component  of  the  Commission's 
information-gathering  is  to  interact 
extensively  with  all  relevant 
constituencies  of  the  scientific 
community — including  junior  and 
senior  scientists,  witnesses, 
respondents,  and  academic 
administrators — to  understand  their 
particular  experiences  and  perspectives 
and  to  explore  possible  improvements. 

Three  major  areas  are  currently  of 
great  interest  to  the  Commission: 

1.  A  New  Definition  of  Research 
Misconduct.  The  Commission  believes 
that  any  definition  needs  to  address  the 
full  extent  of  serious  research 
misconduct,  but  must  avoid  a  definition 
that  is  too  broad,  vague,  and  potentially 
unfair.  In  addition,  a  two-tiered 
approach  for  research  integrity,  and 
failures  thereof,  would  be  useful;  it 
would  emphasize  institutional 
responsibility,  and  reserve  an  oversight 
role  for  the  Federal  Government. 

2.  Assurance  for  Institutions  and 
Accountability  for  Federally-Funded 


Research.  The  Commission  is 
considering  that  each  institution 
receiving  Federal  funds  develop  and 
submit  for  Federal  review  and  approval 
assurances  concerning  the 
establishment  and  implementation  of: 
(a)  good  research  practices  and 
professional  norms;  (b)  procedures  for 
disseminating  that  information 
throughout  its  community;  and  (c) 
educational  activities  designed  to  foster 
practice  of  the  highest  ethical  standards 
in  the  conduct  of  research  with 
particular  emphasis  on  beginning 
researchers.  Topics  affecting  good 
research  practices  that  might  be 
addressed  in  institutional  assurances 
include:  data  recording  and  retention; 
supervisory  responsibility;  authorship 
practices;  protection  of  witnesses;  and 
other  professional  conduct  bearing 
directly  on  the  integrity  of  Federally- 
supported  research. 

3.  Bill  of  Rights  for  Witnesses. 
Testimony  from  witnesses  (also  called 
"whistleblowers")  who  had  challenged 
perceived  research  misconduct  reaffirms 
the  Commission's  mandate  to  propose 
effective  whistleblower  protection  rules. 
Witnesses  stated  that  retaliation  occurs 
with  sufficient  frequency  to  have  a 
chilling  effect  on  potential  witnesses 
throughout  the  research  community. 
The  Commission  is  considering  a 
Witness  Bill  of  Rights  and  procedures 
for  its  implementation. 

The  Commission  will  also  continue 
its  discussion  of  other  issues  on  which 
the  Commission  is  planning  to  make 
recommendations. 

Lengthy  statements  from  witnesses 
exceeding  the  10  or  15  minutes  of  oral 
presentation  may  be  submitted  in 
writing  to  the  Executive  Secretary  before 
or  at  the  meeting.  Each  statement  will  be 
reviewed  by  Commission  Members. 

Henrietta  D.  Hyatt-Knorr,  Executive 
Secretary,  Commission  on  Research 
Integrity,  at  Rockwall  II,  Suite  700,  5515 
Security  Lane,  Rockville,  MD  20852. 
(301)  443-5300  or  (301)  443-9369  (voice 
mail),  will  furnish  the  meeting  agenda, 
the  Committee  charter,  and  a  roster  of 
the  Committee  members  upon  request. 
Members  of  the  public  wishing  to  make 
presentations  should  contact  the 
Executive  Secretary.  Depending  on  the 
number  of  presentations  and  other 
considerations,  the  Executive  Secretary 
will  allocate  a  reasonable  timeframe  for 
each  speaker. 
Henrietta  D.  Hyatt-Knorr, 

Executive  Secretary,  Commission  on  Research 

Integrity. 
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ACTION:  Notice. 


WTION:  Notic 

SIJWIMARyTno 
tht  Office  of] 


SliMMARY:  Notice  is  hereby  given  that 
tht  Office  of  Research  Integrity  (ORl) 
hab  made  final  findings  of  scientific 
misconduct  in  the  following  case: 

jOuvid  F.  Eieiman,  Ph.D.,  University  of 
N^rth  Carolina  at  Chapel  Hill:  The 
Dijiision  of  Research  Investigations 
(DRI)  of  the  Office  of  Research  Integrity 
(ORl)  reviewed  an  investigation 
conducted  by  the  University  of  North 
Carolina  at  Chapel  Hill  into  possible 
scientific  misconduct  on  the  part  of  Dr. 
Eitrman  while  a  research  assistant  at  the 
Ur  iversity  of  North  Carolina.  Based  in 
pal  on  Dr.  Eierman's  admission,  the 
Ur  iversity  concluded  that  he  committed 
sriantific  misconduct  by  falsifying  or 
fal  Jicaling  dcta  in  biomedical  research 
su  5|por!i  ,i  by  two  Public  Health" Service 
grj  uts.  The  ORl  accepted  the 
Ur  iversity 's  conclusions  and  found  that 
Dr  Eierman  engaged  in  scientific 
misconduct. 

Pr.  Eierman  has  fully  cooperated  with 
the  University  of  North  Carolina  and 
OF  I  in  this  matter  and  has  signed  a 
Voluntary  Exclusion  Agreement  under 
which  he  has  agreed  to  be  excluded 
fro-(i  support  under  Federal  grants, 
contracts,  and  cooperative  agreements 
for  a  three-year  period  bi:ginning 
De:pmber  12,  1094,  and  ending 
De^mber  11,  1997.  and  from  ser\'ice  on 
PH^  advisory  committees,  boards,  or 
pe(  t  review  groups  for  the  same  period. 
ORl  notes  that  Dr.  Eierman's 
cot  fcora'ion  in  resolving  this  matter 
inc  i^ates  that  he  has  accepted 
res  lonsibility  for  his  actions,  and  this  is 
reg  I  rdrd  as  a  po.?itive  factor  that  was 
tak^ri  into  consideration  in  net^ofiating 
the  ','oluntary  Exclu«:ion  Agreement. 
Th(!  fabricated  and  falsified  data  were 
rcp:rted  in  two  manuscripts  that  were 
ne\  (  r  published  and  in  Figure  3  of -Pi 
anc  32  Integrin  Subunit  Regulation  ot 
the  Monocyte  Inflammatory  Response," 
Ccl  il.^.r  and  Cytokine  Networks  in 
Tis  ,  K-  Ininr.inity  (M.  Meltzer,  and  .A. 
Ma  i;ovani,  Eds.').  (1991).  \'ev.-  York: 
\VilEy-Liss. 

FOn   'URTHER  IfiFORMATION  CONTACT: 
Diicijtur.  Division  of  Research 
Invi!  itigaliuns,  Office  of  Rrsenrch 
Int.  ( rity,  301-443-5330. 
Lylt  A'.  Bivt'.ns,  Ph.D. 
Dirt "  lor.  Office  of  Research  Integritv. 
\h'R  Poc.  ?i3-1466  Filed  1-19-9=1;  8:45  ami 
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Findings  of  Scientific  Misconduct 
AGENCY:  Office  of  the  Secretary.  HHS. 


SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORl) 
has  made  final  findings  of  scientific 
misconduct  in  the  following  case; 
Ceyia  Ryan,  R.N.,  University  of 
Pittsburgh:  The  Division  of  Research 
Investigations  (DRI)  of  the  Office  of 
Research  Integrity  (ORl)  reviewed  an 
investigation  conducted  by  the 
University  of  Pittsburgh  into  possible 
scientific  misconduct  on  the  part  of  Ms. 
Ryan  while  an  employee  of  the 
University.  ORl  concurred  with  the 
factual  findings  as  set  forth  in  the 
University  of  Pittsburgh  report,  and 
finds  that  Ms.  Ryan  committed  scientific 
misconduct  by  falsifying  and  fabricating 
inter\'iew  data  in  a  research  project. 
"Assessment  of  the  Variation  and 
Outcomes  of  Pneumonia,"  supported  by 
a  grant  from  the  Agency  for  Hpalth  Care 
Policy  and  Research,  HS  C..-t.,d.  Ms. 
Ryan  accepted  the  misconduct  finding 
and  agreed  to  a  Voluntary  Exclusion  and 
Settlement  Agreement  under  which  Ms. 
Ryan  will  not  apply  for.  nor  permit  her 
name  to  be  used  on  any  application  for 
Federal  grant  or  contract  funds,  will  not 
receive  nor  be  supported  by  such  funds, 
and  will  not  serve  on  PHS  advisory- 
committees,  boards,  or  peer  review 
groups  for  a  three-year  period  beginning 
January  11,  1995. 

FOR  FURTHER  INFORMATION  CCNTACT: 
Director,  Division  of  Re.search 
Investigations.  Office  of  Re-searcii 
Integrity.  301-443.-5330. 
Lyie  W.  Bivens. 

Director.  Office  of  Research  l.'Ufgrilv. 
IFR  Doc.  95-1549  Filed  1-19-95:  a  45  i.:n) 
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Food  and  Drug  Administration 
(Docket  No.  94N-01 73] 

International  Drug  Schcduiing; 
Convention  on  Psychotrf>cic ' 
Substances;  World  Ks-ifh 
Organization  Scheduling 
Recommendations  for  Seven  Drug 
Substances 

AGENCY:  Food  and  Druq  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
interested  persons  with  the  opportunity 
to  submit  written  comments  and  to 
request  an  informal  public  meeting 
concerning  recommendations  by  the 
World  Health  Organization  (WHO)  to 
impose  international  manufacturing  and 
distributing  restrictions,  pursuant  to 
international  treaties,  on  certain  drug 


IMI 


substances.  The  comments  received  in 
response  to  this  notice  and/or  public 
meeting  will  be  considered  in  preparing 
the  U.S.  position  on  these  proposals  for 
a  meeting  of  the  United  Nations 
Commission  on  Narcotic  Drugs  (CND)  in 
Vienna.  Austria,  on  March  14-23,  1995 
This  notice  is  issued  pursuant  to  the 
Controlled  Substances  Act  (CSA). 
DATES:  Written  comments  by  February 
9.  1995;  written  requests  for  a  public ' 
meeting  and  the  reasons  for  such  a 
request  by  January  30,  1995.' 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857; 
written  requests  for  a  public  meeting 
and  the  reasons  for  such  a  request  to 
Nicholas  P.  Reuter  (address  below). 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  P.  Reuter,  Office  of  Health 
Affairs  (HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301—143-1382. 

SUPPLEMENTARY  INFORMATION:   ' 

I.  Background 

The  United  States  is  a  partv  to  the 
1971  Convention  on  Psychotropic 
Substances  (the  Converition).  Section 
201(d)(2)(B)  of  the  CSA  (21  U.S.C. 
81i;d)(2)(B))  provides  that  when  the 
LJnited  States  is  notified  under  Article  2 
of  the  Convention  that  CND  proposes  to 
decide  whether  to  add  a  drug  or  other 
substance  to  one  of  the  schedules  of  the 
Convention,  transfer  a  drug  or  substance 
from  one  schedule  to  another,  or  delete 
it  from  the  schedules,  the  Secretary  of 
State  must  transmit  notice  of  such 
information  to  the  Secretary  of  Health 
and  Human  Services  (HHS). 

The  Secretary  of  HHS  must  then 
publish  a  sumn.ary  of  such  information 
in  the  Federal  Register  and  provide 
opportunity  for  interested  persons  to 
suhrnit  comments  The  Secretary  of  HHS 
shall  then  evaluate  the  proposal  and 
furnL-^h  a  recommendation  to  the 
Secjetan,-  of  State  which  shall  be  . 
binJi;i^  on  the  representative  of  the 
l.'nited  States  in  discussions  and 
negotiations  relating  to  the  proposal. 

As  detailed  below  in  this  dociunenl. 
theJiOcretary  of  State  has  received  a 
notification  from  the  Secretary-General 
of  the  United  Nations.  This  notification 
reflects  the  recommendations  from  the 
29th  WHO  Expert  Committee  for  Drug 
Dependence  (ECDD),  which  met  in 
September  1994.  WHO  recommends 
that  the  substances  aminorex. 
brotizolam.  and  mesocarb  be  added  to 
Schedule  IV  of  the  Convention.  In 
addition,  WHO  recommends  that 
etryptamine  and  methcathinonebe 
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added  to  Schedule  I  of  the  Convention 
and  that  zipeprol  be  added  to  Schedule 
n.  WHO  also  recommends  that 
flunitrazepam.  presently  controlled  in 
Schedule  IV  of  the  Convention,  be 
transferred  to  Schedule  III. 

A  notice  published  in  the  Federal 
Register  of  June  20. 1994  (59  PR  31639), 
announced  the  WHO  review  of  these 
seven  substances  and  provided  an 
opportunity  for  interested  parties  to 
submit  information  to  be  forwarded  to 
WHO.  Information  submitted  in 
response  to  that  notice  was  forwarded  to 
WHO  and  was  considered  during  the 
29th  meeting  of  the  WHO  Expert 
Committee  on  Drug  Dependence  in 
September.  1994. 

The  full  text  of  the  notification  from 
the  Secretary-General  of  the  United 
Nations  is  provided  below  in  Section  II 
of  this  notice.  Section  201(d)(2)(B)  of  the 
CSA  (21  U.S.C.  811(d)(2)(B))  requires 
the  Secretary  of  HHS.  after  receiving  a 
notification  proposing  scheduling,  to 
publish  a  notice  in  the  Federal  Register 
to  provide  the  opportunity  for  interested 
parties  to  submit  information  and 
comments  on  the  proposed  scheduling 
action. 

II.  United  Nations  Notification 

Reference: 

NAR/CL.  10/1 994 

UNDCP  421/12(1)  1971  CPS 

WHO  29th  ECDD 

CU  94/231 

The  Secretary-General  of  the  United 
Nations  presents  his  compliments  to  the 
Secretary  of  State  of  the  United  States  of     • 
America  and  has  the  honour  to  inform  the 
.  Government  that,  pursuant  to  article  2. 
paragraphs  1.  4  and  6.  of  the  Convention  on 
Psychotropic  Substances  of  1971,  he  has 
received  a  notification  dated  11  November 
1994,  from  the  Director-General  of  the  World 
Health  Organization  (WHO),  concerning 
recommendations  for  international  control  of 
the  following  seven  substances:  aminorex, 
brotizolam.  etryptaraine,  flunitrazapam. 
mesocarb,  methcathinone  and  zipeprol. 

In  accordance  with  the  provisions  of  article 
2,  paragraph  2.  of  the  1971  Convention,  the 
Secretary-General  hereby  transmits  the  text  of 
that  notification  as  an  annex  to  the  present 
note. 

As  will  be  seen  from  the  notification  and 
the  attached  assessments  and 
recommendations.  WHO  recommends  that 
aminorex.  brotizolam  and  mesocarb  be 
included  in  Schedule  IV  of  the  1971 
Convention;  that  etryptamine  and 
methcathinone  be  included  in  Schedule  I: 
and  that  zipeprol  be  included  Ln  Schedule  II. 
WHO  also  recommends  that  flunitrazepam  be 
transferred  from  Schedule  IV  to  Schedule  III 
of  the  Convention. 

Pursuant  to  article  2,  paragraph  2,  of  the 
Convention,  the  notification  from  WHO  will 
be  brought  to  the  attention  of  the 
Commission  on  Narcotic  Drugs  at  its  thirty- 
eighth  session  (14-23  March  1995).  Any 


action  or  decision  taken  by  the  Commission 
with  respect  to  the  notification,  pursuant  to 
article  2,  paragraph  5  or  6,  or  the  Convention, 
will  be  notified  to  States  Parties  in  due 
course. 
Article  2.  paragraph  5,- reads: 

"The  Commission,  taking  into  account  the 
communication  from  the  World  Health 
Organization,  whose  assessments  shall  be 
determinative  as  to  medical  and  scientific 
matters,  and  bearing  in  mind  the  economic, 
social,  legal,  administrative  and  other  factors 
it  may  consider  relevant,  may  add  the 
substance  to  Schedule  1.  II.  m  or  IV.  The 
Commission  may  seek  further  information 
from  the  World  Health  Organization  or  from 
other  appropriate  sources." 

Article  2.  paragraph  6  reads; 

'If  a  notification  under  paragraph  1  relates 
to  a  substance  already  listed  in  one  of  the 
Schedules,  the  World  Health  Organization 
shall  communicate  to  the  Commission  its 
new  findings,  any  new  assessment  of  the 
substance  it  may  make  in  accordance  with 
paragraph  4  and  any  new  recommendations 
on  control  measures  it  may  find  appropriate 
in  the  light  of  that  assessment.  The 
Commission  taking  into  account  the 
communication  bom  the  World  Health 
Organization  as  under  paragraph  5  and 
bearing  in  mind  the  factors  referred  in  that 
paragraph,  may  decide  to  transfer  the 
sutjstance  from  one  Schedule  to  another  or  to 
delete  it  from  the  Schedules." 

The  Secretary -Genera  I  would  appreciate  it 
if  the  Government  would  submit  data  on 
seizures  of  any  of  these  substances  or  on  the 
existence  of  clandestine  latwratories 
manufacturing  them.  Such  data  would  assist 
the  Commission  in  its  consideration  of 
possible  international  control  of  some  or  all 
of  the  substances  under  review. 

In  order  to  further  assist  the  Commission 
in  reaching  a  decision,  it  would  be 
appreciated  if  any  economic,  social,  legal, 
administrative  or  other  factors  the 
Govermnent  may  consider  relevant  to  the 
question  of  the  possible  scheduling  or 
rescheduling  of  these  seven  substances  could 
be  communicated  by  15  January  1995  to  the 
United  Nations  International  Drug  Control 
Programme,  c/o  SecretMiat  of  the 
Commission  on  Narcotic  Drugs.  P.O.  Box 
500.  A-1400  Vienna,  Austria  (telefax 
239397). 
7  December  1994 

ANNEX 

Note  dated  1 1  November  1994 
addressed  to  the  Secretary-Genera!  by 
the  Director-General  of  the  World 
Health  Organization 

The  Director -General  of  the  World  Health 
Organization  presents  his  compliments  to  the 
Secretary-General  of  the  United  Nations  and 
has  the  honour  to  transmit,  in  accordance 
with  article  2.  paragraph  1,  4  and  6  of  the 
Convention  on  Psychotropic  Substances. 
1971,  assessments  and  recommendations  of 
the  World  Health  Organization,  as  set  forth 
in  the  annex  hereto,  concerning  proposed 
international  control  in  respect  of  aminorex, 
brotizolam,  etryptamine.  flunitrazepam, 
mesocarb,  methcathinone.  and  zipeprol. 


The  Director-General  of  the  World  Health 
Organization  avails  himself  of  this 
opportunity  to  renew  to  the  Secretary- 
General  of  the  United  Nations  the  assurance 
of  his  highest  rnn'^ideratinn. 

Aminorex 

1.  Substance  identification 
Aminorex  (INN;  CAS  2207-50-3), 

chemically  2-amino-5-phenyl-2-oxazoline.  is 
also  known  as  aminoxaphen  and  aminozafen. 
and  formerly  as  Apiquel  and  Monocil 
(aminorex  fumarate).  Aminorex  has  one 
asymmetric  carbon  atom  in  the  molecule,  so 
that  two  stereoisomeric  forms  and  one 
racemate  are  possible. 

2.  Similarity  to  already  known  substances 
and  affects  on  the  central  nervous  system 

Aminorex  is  chemically  similar  to  4- 
methylaminorex,  which  is  included  in 
Schedule  I  of  the  Convention  on 
Psychotropic  Substances,  1971.  Aminorex 
produces  effects  that  are  characteristic  of 
central  nervous  system  stimulants  such  as 
amfetamine,  and  was  used  clinically  for  its 
anorectic  effects.  Aminorex  prtxluces  adverse 
effects  similar  to  those  produced  by  central 
nervous  system  stimulants.  In  addition,  when 
used  as  an  anorectic,  aminorex  was 
considered  to  have  been  responsible  for  the 
occurrence  of  a  significant  incidence  of 
pulmonary  hypertension.  This  led  to  its 
withdrawal  from  the  market  in  1968. 

3.  Dependence  potential 

In  drug  discrimination  studies,  aminorex 
generalized  to  amfetamine  and  cocaine. 
Animal  self-administration  studies  indicate 
that  aminorex  has  some  reinforcing  effects. 
These  animal  studies  suggest  that  aminorex 
has  a  moderate  dependence  potential. 

4.  Actual  abuse  and/or  evidence  of  likelihood 
of  abuse 

Police  and  forensic  reports  indicate  that 
aminorex  is  illicitly  distributed  in  the  United 
States  of  America  as  well  as  to  a  limited 
degree  in  Germany.  These  cases  document 
the  distribution  of  aminorex  as  amfetamine 
or  metamfetamine  on  the  street,  suggesting 
that  the  population  using  the  drug  mainly 
comprises  stimulant  abusers.  In  spite  of  the 
limited  level  of  actual  abuse,  aminorex  is 
assessed  to  have  a  moderate  abuse  liability, 
taking  into  account  the  relative  simplicity  of 
its  manufacturing  in  clandestine  laboratories. 

5.  Therapeutic  usefulness 
Because  of  serious  adverse  effects, 

aminorex  is  assessed  to  have  very  little,  if 
any,  therapeutic  usefulness. 

6.  Recommendation 

Based  on  the  available  data  concerning  its 
pharmacological  and  toxicological  profile, 
dependence  pwtential  and  likelihood  of 
abuse,  the^degree  of  seriousness  of  the  public 
health  and  social  problems  associated  with 
the  abuse  of  aminorex  is  assessed  to  be 
significant.  On  the  basis  of  this  and  the 
assessmeiTt  of  its  therapeutic  usefulness,  it  is 
recommended  that  aminorex  be  included  in 
Schedule  IV  of  the  Convention  on 
Psychotropic  Substances.  1971. 

Brotizolam 

1.  Substance  identification 

Brotizolam  (INN;  CAS  57801-81-7), 
chemically  2-bromo-4-(o-chloropenyl)-9- 


methyl-6H-thianol|3.2-n-s-triazoIol!4.3- 
alllMldiazepine,  is  also  known  as  Ladormin. 
Lendorm.  Lendormin,  Lindormin,  Noctilan. 
Doriliex,  and  Sintonal. 

2.  Similarity  to  already  known  substances 
and  jaffects  on  the  central  nervous  system 

Booti^olam  produces  pharmacological 
effe(its  typical  of  the  class  of 
benzodiazepines.  It  binds  with  high  affinity 
to  benzodiazepine  receptors.  A  number  of 
studies  have  demonstrated  the  therapeutic 
effects  of  brotizolam  as  a  short-acting 
hypnotic  with  a  mean  elnnination  half-life  of 
4-5  hours. 

3.  Dependence  potential 
Animal  studies  have  shown  that 

brotjzolam  has  barbiturate  type  subjective 
effedtB.  It  produces  alcohol-barbiturate  type 
mild-lo-severe  withdrawal  syndromes,  and 
has  Mme  reinforcing  effects.  The  few  clinical 
studies  available  demonstrate  the  occurrence 
of  re|»und  insomnia  upon  withdrawal  of  the 
drug!  These  findings  collectively  indicate 
that  arotizolam  has  a  moderate  dependence 
pote  ilial  similar  to  other  benzodiazepine 
hypr  (^tics. 

4.  A(  l^al  abuse  and/or  evidence  of  likelihood 
of  abjse 

In  spite  of  its  pharmacological  similarity  to 
othei  benzodiazepine  hynotics.  and  its 
marldting  in  18  countries,  actual  abuse  of 
broti  ;plam  has  been  reported  only  in 
Gem  4ny  and  Hong  Kong.  In  Germany. 
althnUgh  there  has  been  some  abuse  and 
illici  Dctivity  involving  brotizolam.  this  was 
rot  cansidered  serious  enough  to  subject  the 
drug  to  the  distribution  control  measures 
whicN  are  applicable  to  controlled  drugs.  In 
Monj  Kong,  following  its  introduction  to  the 
■local  market  in  1988,  the  abuse  of  brotizolam 
incre^ped  rapidly  among  young  people, 
leading  to  the  application  of  siricier 
regulatory  control  measures  in  1990.  The 
company  withdrew  the  product  from  the 
mark  sit  in  1992. 

Bailed  on  the  experiences  of  Germany  and 
Hong  Kong  with  brotizolam,  if  is  assessed 
that  I  potizolam  has  an  appreciable  abuse 
liabil  ty.  The  problem  may  be  more  acute  in 
situaiipns  where  prescription  requirements 
for  dispensing  are  not  effectively 
iinplf  Biented  otare  not  applicable. 

5.  Th  ;hipeutic  usefulness 

Brc  tizolam  is  marketed  as  a  hypnotic  in  18 
coumrles  and  may  be  considered  to  have  a 
moderate  to  great  therapeutic  usefulness. 

6.  Recommendation 

Ba^  on  the  available  data  concerning  its 
pharrn^cological  and  toxicological  profile. 
depei|dence  potential  and  likelihood  of 
abuse!,  the  degree  of  seriousness  of  the  public 
health  and  social  problems  associated  with 
the  abuse  of  brotizolam  is  assessed  to  be 
significant,  in  cases  where  prescription 
requirements  are  not  effectively  implemented 
or  rec|uired.  a  situation  which  exists  in  many 
developing  countries.  On  the  basis  of  this 
and  the  assessment  of  its  therapeutic 
usefulness,  it  is  recommended  that 
brotizolam  be  included  in  Schedule  IV  of  the 
Convention  on  Psvchotropic  Substances, 
1971. 
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Etr}'ptamine 

1.  Substance  identification 
Etrj'ptamine  (INN;  CAS  2235-90-7). 

chemically  3-(2-aminobutyl)indole,  is  also 
known  as  a-ethyltrj-ptamine  and  Monase. 
Etryptamine  has  a  single  chiral  centre,  so  that 
two  stereoisomeric  forms  and  one  racemate 
are  possible. 

2.  Similarity  to  already  known  substances 
and  affects  on  the  central  nervous  system 

Chemically,  etryptamine  is  similar  to 
hallucinogenic  tr>'ptamines,  some  of  which 
are  already  in  Schedule  I  of  the  1971 
Convention.  Animal  studies  indicate  that 
etryptamine  produces  effects  similar  to  those 
produced  by  3.4,- 

methylenedioxymetamfetamine  (.MDMA),  but 
its  hallucinogenic  effects  are  mc.e 
pronounced  than  its  stimulant  effects.  Like 
amfetamine,  etryptamine  increases  locomotor 
activity  in  rodents.  In  a  study  using  the 
behaviour  pattern  monitoring  method, 
etrj'ptamine  significantly  decreased 
investigatory  behaviour,  which  is  typical  of 
hallucinogens  and  MDMA-like  substances. 
The  stimulant  effects  of  etrj-ptamine  are 
slower  in  onset  and  more  prolonged  in 
duration  than  those  of  amfetamine.  In 
addition,  etrvptamine  inhibits  monoamine 
oxidase. 

In  the  early  1960s,  etrvptamine  acetate  was 
placed  on  the  United  States  market  as  an 
anti-depressant.  Soon  after  its  release  on  the 
market,  it  was  reported  that  etr>ptamine  was 
associated  with  a  high  incidence  of 
agranulocytosis,  a  potentially  fatal  condition. 
.More  recently,  there  were  isolated  reports  of 
etrvptamme^being  associated  with  the  deaths 
of  drug  abusers  in  Germany,  Spain,  and  the 
United  States  of  America. 

3.  Dependence  potential 

Animal  dnig  discrimination  studies 
indicate  that  etryptamine  has  subjective 
effects  resembling  MDMA.  Self- 
administration  studies  indicate  that 
ctrvpta.niine  has  a  modercte  dependence 
potential,  which  is  lower  than  that  of 
cocaine. 

4.  Actual  abuse  and/or  evidence  of  likelihood 
of  abuse 

Information  available  from  various  sources 
indicates  that  there  has  been  some  abuse  of 
etn,ptamine  in  Germany,  Spain  and  the 
United  States  of  America.  Etryptamine  is 
estimated  to  have  a  high  abuse  liability. 

5.  Therapeutic  usefulness 

In  view  of  its  association  with  serious 
adverse  reactions  such  as  agranulocytosis, 
the  therapeutic  usefulness  of  etryptamine  is 
assessed  to  be  very  limited,  if  any. 

6.  Recommendation 

Based  on  the  available  data  concerning  its 
pharmacological  and  toxicological  profile, 
dependence  potential  and  likelihood  of 
abuse,  the  degree  of  seriousness  of  the  public 
health  and  social  problems  associated  with 
the  abuse  of  etryptamine  is  assessed  to  be 
especially  serious.  On  the  basis  of  this  and 
the  assessment  of  its  therapeutic  usefulness, 
it  is  recommended  that  etry'pfamine  be 
included  in  Schedule  1  of  the  Convention  on 
Psychotropic  Substances,  1971. 


Flunitrazepam 

1.  Substance  identification 
Flunitrazepam  (INN;  CAS  1622-02-}). 

chemically  5-(o-fluorophenyl)-1.3-dihydro-l- 
me'thyl-7-nitro-2H-l  ,4-benzodia2epin-2  one. 
is  also  known  as  Absint.  Darkene.  Flunino* . 
Flunipam,  Fluinita,  Flunitrazepan- 
ratiopharm,  Hypnodrom,  Hipnosedon. 
Inervon,  Narcozep.  Parncx,  Primun. 
Rohipnol,  Rohypnol  and  Valsers. 

2.  Similarity  to  already  known  substances 
and  affects  on  the  central  nervous  system 

Flunitrazepam  has  typical  benzodiazepine 
effects,  with  a  greater  sedative-hypnotic 
potency  than  diazepam  or  chlordiazepoxide 
Flunitrazepam  binds  with  high  affinity  to 
central  benzodiazepine  receptors. 
Flunitrazepam  is  rapidly  absorbed  after  oral 
administration.  The  elimination  half-life  of 
flunitrazepam  following  a  single  oral  dose 
ranges  between  9  and  25  hours  in  hurr,.-;r:' 
Accumulation  occurs  with  chronic 
administration. 

3.  Dependence  potential 

Drug  discrimination,  drug  w  ithdr&wai  a.-.d 
self-administration  studies  indicate  that 
flunitrazepam  has  a  dependence  poter.tial 
similar  to  other  benzodiazepines.  Rebourd 
insomnia,  which  is  considered  a  form  of 
withdrawal  from  sfcdative-hypnolics.  may  be 
conuibuting  to  the  tendency  of  ccnlinuirig 
the  medication.  These  data  do  not  suggest 
any  substantive  d::'ference  between 
flunitrazepam  ;ind  other  benzodiazepine 
hypnotics. 

However,  drug  preference  studies  in  opiod 
users  have  shown  that  flunitrazepam  and 
diazepam  stand  cut  from  other 
benzodiazepines  in  terms  of  producing  s 
strong  positive  reinforcing  effect  in  thtse 
subjei  ts. 

Based  on  the  above,  flunitrazepam  is 
estimated  to  have  a  moderate  abuse  poter.tial 
which  may  be  higher  than  other 
benzodiazepines.  The  rapid  onset  and  longt-r 
duration  of  action,  coupled  with  the  strong 
sedative-hypnotic  effects,  may  be 
contributing  to  its  higher  abuse  potential. 
4.  .Actual  abuse  and/or  evidence  of  )ikeI;hrK>d 
of  abuse 

Information  available  indicates  that  t.hc 
non-medical  use  or  abuse  of  flunitrazepam  i<< 
widespread  among  drug  abusers.  pertitularK 
opioid  and  cocaine  abusers.  Fluriitrazep&ni  is 
reported  to  be  the  most  widely  abused 
btenzodiazepine  by  opioid  abusers  in  men-. 
large  cities  in  Europe.  Asia  and  Ocean.a. 
Flunitrazepam  abuse  is  reported  even  in  the 
United  States  of  America  where  the  dnig  is 
not  marketed  for  therapeutic  use. 

Reported  reasons  for  the  abuse  of 
flunitrazepam  include  potentiation  of  opioid 
effects,  substitution  for  the  opioid  when  it  is 
difficult  to  obtain,  and  seif-ir.edication  for 
opioid  withdrawal.  Oral  intake  is  the  most 
common  route  of  administration  of 
flunitrazepam  but  some  abusers  take  the  drug 
by  intravenous  injection  or  by  smoking. 
Health  problems  associated  with  the  abuse  of 
flunitrazepam  include  deaths  directly  or 
indirectly  related  with  the  drug  use.  drug 
depiendence,  withdrawal  syndrome, 
paranoia,  amnesia  and  other  psvchiatnc 
disorders. 
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Information  on  the  extent  of  association  of 
37  benzodiazepines  with  illicit  activities 
during  the  period  19»4-19e9.  available  to  the 
27th  meeting  of  the  WHO  Expert  Committee 
on  Drug  Dependence  in  1980,  clearly 
indicated  a  higher  incidence  of  association 
with  illicit  activities  of  both  diazepam  and 
flunitrazepam  in  comparison  with  other 
benzodiazepines.  At  that  time,  however,  the 
data  were  not  evaluated  in  relation  to  drug 
availability.  After  and  adiustment  for  the 
amounts  manufactured  and  for  potency, 
flunitrazepam  further  stands  out  in  both 
seizures  and  the  number  of  illicit  cases 
involving  the  drug,  whereas  diazepam  is  no 
longer  outstanding. 

Information  on  drug  involvement  in  illicit 
activities  after  1980,  received  from 
governments  in  response  to  the  WHO 
questionnaire  in  1994,  is  limited,  and  does 
not  allow  a  comparison  among  a  large 
number  of  benzodiazepines.  However,  the 
recent  report  from  Interpol  and  the  increasing^ 
trend  in  the  United  States  of  America, 
despite  the  lack  of  licit  medical  supplies  in 
that  country,  together  with  several  recent 
reports  showing  flunitrazepam  as  being  the 
main  non-opioid  drug  abused  by  opioid 
abusers  in  major  European  cities,  further 
substantiate  its  high  abuse  liability. 

5.  Therapeutic  usefulness 
Flunitrazepam  is  useful  for  the  treatment  of 

insomnia.  It  is  also  indicated  as  a  pre- 
anaesthetic  medication  to  assist  in  the 
induction  and  maintenance  of  anaesthesia. 
Flunitrazepam  has  a  therapeutic  usefulness 
similar  to  other  benzodiazepine  hypnotics, 
within  the  range  from  moderate  to  great. 

6.  Recommendation 

Flunitrazepam  has  a  greater  likelihood  of 
abuse  than  other  benzodiazepines.  Although 
there  is  some  element  of  self-medication  for 
opioid  withdrawal,  the  abuse  of 
flunitrazepam  by  opioid  abusers  complicates 
the  clinical  picture,  leading  to  multiple  drug 
dependence.  Its  abuse  is  prevalent  also 
among  youths  and  cocaine  abusers.  In 
addition  to  its  oral  and  intravenous  use, 
abuse  by  "snorting"  has  recently  been 
reported.  As  yet,  no  other  benzodiazepine 
'  has  been  rejxjrted  as  being  abused  by  three 
different  routes  of  administration:  oral,  nasal 
and  rntlavenous.  Flunitrazepam  abuse  has 
been  associated  with  dependence  and  other 
behavioural  problems.  Illicit  activities 
involving  flunitrazepam  are  increasing  even 
in  the  Uhited  States  of  America,  where  it  is 
available  illegally  despite  the  lack  of 
marketing  for  therapeutic  use. 

Based  on  the  available  data  concerning  its 
pharmacological  and  toxicological  profile, 
*      dependence  potential  and  likelihood  of 
abuse,  and  paying  particular  regard  to  the 
above  characteristics,  the  degree  of 
seriousness  of  the- public  health  and  social 
problems  ascociated  with  the  abuse  of 
flunitrazepam  i& assessed  to  have  become 
substantial.  On  the  basis  of  this  and  the 
assessment  of  its  therapeutic  useftilness.  it  is 
recommended  that  flunitrazepam  be 
rescheduled  intoSchedula  Ui  of  the 
Convention  oa  Ps^faotiopic  Substances. 
1971. 


Mesocarb 

1 .  Substance  identificatiaa 

Mesocarb  (INN:  CAS  34262-84-5).  i> 
chemically  S-ia-methlylphenethylK.V- 
(phenylcarbarooyl)syndone  iinia*.  is  also 
known  as  Pharbamocarb.  SidiHxarti  and 
Sydnocarb.  Mesocarb  has  one  asynunetric 
carbon  atom  in  the  molecule,  so  that  two 
stereoisomeric  forms  and  one  racemate  are 
possible. 

2  Similarity  to  already  known  substances 
and  effects  on  the  central  nervous  system 

Chemically,  mesocarb  is  a  sydnone  imine 
having  an  amfetamine-like  moiety  in  its 
molecule.  Of  the  two  optical  isomers  of 
mesocarb.  only  the  levorotatory  isomer  exerts 
a  stimulant  effect  on  the  central  nervous 
system.  This  effect  is  significantly  weaker 
than  that  of  dexamfetamine.  Mesocarb 
produces  locomotor  stimulation,  anorectic 
activity,  enhancement  of  conditioned 
reflexes,  and  shortening  of  the  period  of 
action  of  hypnotic  agents.  In  addition,  there 
are  several  pharmacological  studies  on 
mesocarb  used  in  combination  with  other 
substances  in  animals,  such  as  mesocarb- 
acetylsalicylic  acid  combination.  Mesocarb 
has  been  reported  to  increase  work  capacity 
and  improve  cardiovascular  function  while 
maintaining  normal  oxygen  consumption. 
Adverse  reactions  are  similar  to  those  of 
other  CNS  stimulants.  Several  studies  in 
humans  have  shown  that  mesocarb  increases 
resistance  to  environmental  stress  such  as 
cold  temperature,  low  gravity,  and  low 
oxygen  levels  in  the  air. 

3.  Dependence  potential 

Animal  studies  indicate  that  mesocarb  has 
discriminative  stimulus  effects  similar  to 
CNS  stimulants  such  as  dexamfetamine  and 
cocaine,  as  well  as  some  reinforcing  effects 
in  monkeys,  suggesting  a  low  to  moderate 
dependence  potential. 

4.  Actual  abuse  and/or  evidence  of  likelihood 
of  abuse 

There  is  some  evidence  to  indicate  that 
mesocab  is  abused  in  sports,  and  its  use  has 
been  banned  by  the  International  Olympic 
Committee. 

Though  reportedly  discontinued, 
information  from  the  International  Narcotics 
Control  Board  indicated  that  large  quantities 
of  a  pharmaceutical  preparation  containing 
mesocarb  and  acetylsalicylic  acid  were 
illegally  exported  to  western  Africa. 
Although  epidemiological  data  are  not 
available,  it  is  believed  that  most,  if  not  all, 
of  the  exported  combination  products  was 
abused.  On  the  basis  of  available  information, 
mesocarb  is  assessed  to  have  an  appreciable 
abuse  liability. 

5.  Therapeutic  usefulness 

Mesocarb  is  used  in  several  countries, 
mainly  in  eastern  Europte,  as  a  stimulant  to 
counteract  acute  intoxication  by  depressants: 
for  the  treatment  of  hyperactivity  and 
nocturnal  enureses  in  children:  and  as  an 
"energizer"  to  enhance  resistance  to 
environmental  stress.  The  therapeutic 
usefulness  of  mesocarb  is  estimated  to  be 
within  the  range  between  little  and  moderate. 

6.  Recommendation 

AlHtough  no  epidemiological  data  are 
available  on  health  problems  associated  with 


the  actual  abuae  of  Riesocarb-,  mesocarb  Jj.' — 
abused  in  sports,  and  illicit  activities 
involving  mesocarb  have  been  reported. 
Based  on  this  and  the  available  data 
concerning  its  pharmacological  and 
toxicological  profile,  deptendence  potential 
and  likelihood  of  abuse,  the  degree  of 
seriousness  of  the  public  health  and  social 
problems  associated  with  the  abuse  of 
mesocarb  is  assessed  to  be  significant  On  the 
basis  of  this  and  the  assessment  of  its 
therapeutic  usefulness,  it  is  recommended 
that  mesocarb  be  included  in  Schedule  IV  of 
the  Convention  on  Psychotropic  Substances. 
1971. 

Methcathinone 


1.  Substance  identification 
Methcathinone  (CAS  5650-14-2) 

chemically  2-{methylamino)-l- 
phenylpropan-1-one.  is  also  know  as 
ephedrone  and  metylcathinone.  It  has  one 
chiral  centre,  so  that  two  stereoisomeric 
forms  and  one  racemate  are  possible. 

2.  Similarity  to  already  known  substances 
and  affects  on  the  central  nervous  system 

Methcathinone  is  the  N-methyl  derivative 
of  cathinone,  and  is  closely  related  to 
metamfetamine.  Animal  studies  have  shown 
that  methcathinone  produces  CNS  stimulant 
effects  similar  to  those  produces  by 
amfetamine,  metamfetamine,  cathinone  and 
cocaine.  Of  the  two  optical  isomers,  the 
levorotatory  form  is  more  active. 

3.  Dependence  potential 

Drug  discrimination  and  self- 
administration  studies  in  animal  indicate 
that  methcathinone  has  a  dependence 
potential  similar  to  central  nervous  system 
stimulants  such  as  amfetamine  and  cocaine. 
Case  reports  and  a  study  conducted  in  the 
United  States  of  America  on  methcathinone 
abusers  also  suggest  that  methcathinone  has 
a  high  dependence  potential  similar  to  that 
of  metamfetamine. 

4.  Actual  abuse  and/or  evidence  of  likelihood 
of  abuse 

Significant  abuse  of  methcathinone  has 
been  reported  in  Estonia.  Latvia,  the  Russian 
Federation,  and  in  some  countries  of  the 
Commonwealth  of  Independent  Slates  as 
well  as  in  the  United  States  of  America. 
Methcathinone  is  readily  manufactured  from 
ephedrine  by  oxidation.  Methcathinone  is 
assessed  to  have  a  high  abuse  liability. 

5.  Therapeutic  usefulness 
Methcathinone  has  not  been  marketed  for 

therap>eutic  purposes.  Its  therapeutic 
usefulness  is  assessed  to  be  very  limited,  if 
any. 

6.  Recommendation 

Studies  from  the  United  States  of  America 
and  the  Russian  Federation  have  confirmed 
that  methcathinone  abuse  results  in  adverse 
health  effects  similar  to  those  associated  with 
the  abuse  of  metamfetamine,  including  fatal 
cases  of  acute  intoxication.  Illicit  activities 
involving  methcathinone,  including 
clandestine  manufacturing,  are  also  reported 
widely. 

Based  on  the  available  data  concerning  its 
pharmacological  and  toxicological  profile, 
dependence  potential  and  likelihood  of 
abuse,  and  paying  pwrticular  regard  to  the 
above  characteristics,  the  degree  of 


seriousness  of  the  public  health  and  social 
problems  associated  with  the  abuse  of 
methcathinone  is  assessed  to  be  especially 
serious.  On  the  basis  of  this  and  the 
assessment  of  its  therapeutic  usefulness,  it  is 
recommended  that  methcathinone  be 
included  in  Schedule  I  of  the  Convention  on 
Psychotropic  Substances,  1971. 

Zipeprol 

1.  Substance  identification 
Zipeprol  (INN;  CAS  34758-83-3), 

chemically  o-(a-methoxybenzyl— 4-(P- 
melhoxyphenethyl)-l-piperazineethanol.  is 
also  know  as  Antituxil-Z.  Carm-3024. 
Chilvax,  Delaviral,  Dovavixin.  Jactus,  Eritos, 
Mirsol.  Ogyline,  Rospilene.  Respirase. 
Respirax.  Sanotus,  Sentus,  Silentos, 
Sousibim.  Talasa.  Tusigen.  Tussiflex  and 
Zitoxil.  Zipeprol  has  three  asymmetric 
carbon  atoms  in  the  molecule,  so  that  eight 
stereoisomeric  forms  are  possible. 

2.  Similarity  to  abeady  known  substances 
and  affects  on  the  central  nervous  system 

In  laboratory  animals,  zipeprol  has  been 
shown  to  have  an  antitussive  activity  weaker 
than  codeine  and  comparable  to 
dextromcihorphan.  Its  pharmacological 
properties  are  different  from  those  if  opioid 
antitussives,  such  as  codeine,  in  that  zipeprol 
has  anti-cholinergic  activities.  It  also  does 
not  produce  respiratory  depression,  bile  duct 
conptriction  or  constipation,  which  are  often 
associated  with  narcotic  antitussives. 

Unlike  opioids,  zipeprol  is  essentially 
devoid  of  analgesic  activity,  but  at  higher 
doses,  zipeprol  acts  like  a  weak  opioid 
agonist.  Zipeprol  showed  a  bi-phasic  effect  in 
competing  for  binding  sites  in  rat  brain 
homogenates. 

3.  Dependence  potential 

In  rats,  lower  doses  of  zipeprol  amplify 
some  opioid  withdrawal  manifestations 
whereas  at  higher  doses  it  suppresses  several 
morphine  withdrawal  symptoms.  In  the 
monkey,  zipeprol  suppresses  morphine 
abstinence.  Zipeprol  is  assessed  to  have  a 
moderate  dependence  potential. 

4.  Actual  abuse  and/or  evidence  of  likelihood 
of  abuse 

There  have  been  a  number  of  reports  on  the 
abuse  of  zipeprol  from  Brazil,  Chile,  Italy, 
Mexico,  the  Republic  of  Korea,  Switzerland, 
and  the  former  Yugoslavia.  These  reports 
sug^st  that  its  sedative,  hallucinatory  and 
euphorigenic  effects,  and  its  ability  to 
suppress  some  signs  of  opioid  withdrawal  at 
high  doses,  may  be  the  reasons  for  its  abuse. 
Over-the-counter  distribution  of  zipeprol 
preparations  may  have  contributed  to  its 
widespread  abuse  in  some  places.  Taking  this 
into  account,  zipeprol  is  assessed  to  have  a 
moderate  abuse  liability. 

Adverse  health  consequences  of  zipeprol 
abuse  include  seizures,  hallucinations, 
confusion  and  amnesia.  Dose  escalation  is 
not  uncommon  and  fatal  cases  from 
intoxication  were  reported  from  se\-eral 
countries.  The  tablet  form  has  been  used  for 
intravenous  administration. 
5.  Therapeutic  usefulness 

A  number  of  clinical  studies  have 
demonstrated  the  therapeutic  efficacy  of 
zipeprol  in  the  treatment  of  cough.  The 
therapeutic  usefulness  of  zipeprol  is  assessed 


to  be  within  the  range  between  little  to 

moderate. 

6.  Recommendation 

Although  zipeprol  is  a  weak  opioid  agonist 
at  high  doses,  its  toxicity,  hallucinogenic  and 
other  psychotropic  effects  constitute  a 
significant  element  in  its  abuse.  It  is  therefore 
appropriate  to  consider  its  control  under  the 
Convention  on  Psychotropic  Substances. 
1971. 

Based  on  the  available  data  concerning  its 
pharmacological  and  toxicological  profile, 
dependence  potential  and  likelihood  of 
abuse,  the  degree  of  seriousness  of  the  public 
health  and  social  problems  associated  with 
the  abuse  of  zipeprol  is  assessed  to  be 
substantial.  On  the  basis  of  this  and  the 
assessment  of  its  therapeutic  usefiilness.  it  is 
recommended  that  zipeprol  be  included  in 
Schedule  II  of  the  Convention  on 
Psychotropic  Substances,  1971. 

III.  Discussion 

Although  WHO  has  made  specific 
scheduling  recommendations  for  each  of 
the  drug  substances,  CND  is  not  obliged 
to  follow  the  WHO  recommendations. 
Options  available  to  CND  include: 

(1)  Acceptance  of  the  WHO 
recommendations; 

(2)  acceptance  of  the 
recommendations  to  control  but  control 
the  drug  substance  in  a  schedule  other 
than  that  recommended;  or 

(3)  reject  the  recommendations 
entirely, 

Methcathinone,  etryptamine  and 
aminorex,  are  controlled  under  the  CSA 
in  Schedule  I,  The  proposed 
international  drug  scheduling  actions,  if 
adopted  by  CND,  will  result  in  no 
greater  degree  of  control  of  these 
substances  than  are  currently  applied 
domestically.  Flunitrazepam  is 
controlled  domestically  in  Schedule  IV 
of  the  CSA;  additional  controls  may  be 
necessary  if  the  United  Nations  moves 
this  substance  to  Schedule  UI  of  the 
Convention.  Brotizolam.  mesocarb.  and 
zipeprol  are  neither  controlled 
domestically  nor  currently  marketed  for 
medical  use  in  the  United  States.  In 
order  to  comply  with  obUgations  under 
the  Convention,  these  three  substances 
would  have  to  be  controlled  imder  the 
CSA  if  the  United  Nations  endorses  the 
WHO  recommendations. 

FDA.  on  behalf  of  the  Secretary  of 
HHS.  invites  interested  persons  to 
submit  comments  on  the  United  Nations 
notifications  concerning  these  seven 
drug  substances,  FDA,  in  cooperation 
with  the  National  Institute  on  Drug 
Abuse,  will  consider  the  comments  on 
behalf  of  HHS  in  evaluating  the  WHO 
scheduling  recommendations.  Then, 
pursuant  to  section  811(d)(2)(B)  of  the 
CSA,  HHS  will  recommend  to  the 
Secretary  of  State  what  position  the 
United  States  should  take  when  voting 


on  the  recommendations  at  the  CND 
meeting  in  March  1995. 

rv.  Submission  of  Comments  and 
Opportunity  for  Public  Meeting 

Interested  persons  may.  on  or  before 
February  9. 1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
wTitten  comments  regarding  this  notice. 
FDA  does  not  presently  plan  to  hold  a 
public  meeting.  If  any  person  believes 
that,  in  addition  to  its  written 
comments,  a  public  meeting  would 
contribute  to  the  development  of  the 
U.S.  position  on  any  of  these  two 
substances,  a  request  for  a  public 
meeting  and  the  reasons  for  such  a 
request  should  be  sent  to  Nicholas  P. 
Reuter  (address  above)  on  or  before 
January  30. 1995.  The  short  Ume  period 
for  the  submission  of  comments  and 
requests  for  a  public  meeting  is  needed 
to  assure  that  HHS  may.  in  a  timely 
fashion,  carry  out  the  required  action 
and  be  responsive  to  the  United 
Nations.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m  and  4 
p.m..  Monday  through  Friday. 

Dated:  January  17. 1995. 
William  K.  Hubbard. . 
Interim  Deputy  Commissioner  for  Policy. 
(FR  Doc.  95-1553  Filed  1-19-95;  8:45  ami 
BILUNG  CODE  416fr-ei-F 
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SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisor)- 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's  ^ 

advisory  committees,  ' 

FDA  has  established  an  Advisory  ' 

Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  l-aoO-741- 
8138  or  301-M3-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  niunber  will  appear  in  each 
individual  notice  of  meeting.  The 
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hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  nimiber.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Psychopharmacologic  Drugs  Advisory 
Committee 

Date,  time,  and  place.  February  6. 
1995.  8;30  a.m.,  Parklawn  Bldg., 
conference  rooms  D  and  E.  5600  Fishers 
Lane.  Rotkville,  MD. 

Type  cf  meeting  and  contact  person. 
Open  public  hearing,  8:30  a..m.  to  9:30 
a.m..  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion.  9:30  a.m.  to  5  p.m.;  Michael  . 
A.  Bernstein.  Center  for  Drug  Evaluation 
and  Research  (HFD-120),  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857.  301-594- 
5521,  or  FDA  Advisory  Committee 
Information  Hotline,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area).  Psychopharmacologic  Drugs 
Advisor^'  Committee,  code  12544. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  practice  of 
psychiatn,'  and  related  fields. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
wTiting,  on  issues  pending  before  rhe 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  30,  1995, 
and  submit-a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  lime  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  'will  discuss  the  safety  and 
effectiveness  of  Depakote?)  tablets 
(divalproex  sodium  tablet),  new  drug 
application  (NDA)  20-320,  Abbott 
Laboratories,  for  use  in  the  treatment  of 
manic  episodes  associated  with  bipolar 
disorder. 

Subcommittee  Meeting  of  the  National 
Task  Force  on  Aids  Drug 
Development/Drug  Discovery  issues 

Date,  time,  and  place.  February  6. 
1995,  8:30  a.m..  National  Institutes  of 
Health,  Bldg.  31,  rm.6C-8,  9000      • 
Rockville  Pike,  Bethesda,  MD;  and 
February  7,  1995,  8:30  a.m.,  Executive 


Plaza  North,  conference  room  G,  6130 
Executive  Plaza  Blvd.,  Bethesda.  MD. 

Type  of  meeting  and  contact  person. 
Open  subcommittee  discussion, 
February  6, 199.5,  8:30  a.m.  to  4  p.m.; 
open  pubhc  hearing,  4  p.m.  to  5  p.m., 
unless  public  participation  does  not  last 
that  long;  open  subcommittee 
discussion,  February  7, 1995.  8:30  a.m. 
to  4  p.m.;  open  public  hearing,  4  p.m. 
to  5  p.m.,  unless  public  participation 
does  not  last  that  long;  Jean  H.  McKay 
or  Kimberley  M.  Miles,  Office  of  AIDS 
and  Special  Health  Issues  (HF-12).  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301^43- 
0104,  or  FDA  Advisory  Committee 
Information  Hotline,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area),  National  Task  Force  on  AIDS  Drug 
Development,  code  12602. 

General  function  of  the  task  force.  The 
National  Task  Force  on  AIDS  Drug 
Development  shall  identify  any  barriers 
and  provide  creative  options  for  the 
rapid  development  and  evaluation  of 
treatments  for  human 
immunodeficiency  vims  (HIV)  infection 
and  its  sequelae.  It  also  advises  on 
issues  related  to  such  barriers,  and 
provides  options  for  the  elimination  of 
these  barriers. 

Open  subcommittee  discussion.  On 
February  6, 1995,  the  subcommittee  will 
present,  hear,  and  discuss  issues  on  the 
use  of  and  access  to  available  animal 
models  in  the  drug  discovery/ 
development  process  and  examine  the 
prospects  for  the  development  of  new 
models  for  such  purposes.  On  February 
7,  1995,  the  subcommittee  will  identify 
mechanisms  for  rapid  development  and 
sharing  of  screening  assays  and  to 
determine  the  feasibility  of  an  expanded 
drug-screening  effort,  related  to  the 
identification  of  potential  therapies  for 
HIV  disease. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
task  force.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  1.  1995. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 


Advisory  Committee  on  Special 
Studies  Relating  to  the  Possible  Long- 
Term  Health  Effects  of  Phenoxy 
Herbicides  and  Contaminants  (Ranch 
Hand  Advisory  Committee) 

Date,  time,  and  place.  February  13 
and  14, 1995.  9  a.m..  Holiday  Inn.  400 
Arch  St..  Philadelphia.  PA. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion.  February 
13. 1995.  9  a.m.  to  5:30  p.m.;  open 
public  hearing,  February  14, 1995,  9 
a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.rn.  to 
5:30  p.m.;  Ronald  F.  Coene.  National 
Center  for  Toxicological  Research  (HFT- 
10).  Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville.  MD 
20857,  301-443-3155.  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington.  DC  area).  Ranch  Hand 
Advisory  Committee,  code  12560. 

General  function  of  the  committee. 
The  committee  shall  advise  the 
Secretary  and  the  Assistant  Secretary  for 
Health  concerning  its  oversight  of  the 
conduct  of  the  Ranch  Hand  Study  by  the 
Air  Force  and  other  studies  in  which  the 
Secretary  or  the  Assistant  Secretary  for 
Health  believes  involvement  by  the 
advisory  committee  is  desirable. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  31,  1995. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  comments. 

Open  committee  discussion.  The 
committee  will  continue  the  review  of 
the  chapters  of  the  draft  report 
presenting  the  results  of  the  1992  health 
examination  of  participants  in  the  Air 
Force  Health  Study  entitled  "An 
Epidemiologic  Investigation  of  Health 
Effects  in  Air  Force  Persoruiel  Following 
Exposure  to  Herbicides."  This  review 
will  include  chapters  on:  Neoplasia, 
neurology,  psychology,  gastrointestinal, 
cardiovascular,  hematologic, 
endocrinologic,  and  inununologic  data, 
as  well  as  information  on  quality 
control,  statistical  methods,  and 
covariate  associations  and  the  summary 
chapter  on  conclusions  and  future 
directions.  A  final  agenda  will  be 
available  February  6,  1995,  from  the 
contact  person. 


Oncologic  Drugs  Advisory  Committee 

Date,  time,  and  place.  February  14. 
1995.  8  a.m..  Parklawn  Bldg..  conference 
rooms  D  and  E.  5600  Fishers  Lane. 
Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  8  a.m.  to  9  a.m.. 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  9 
a.m.  to  4:30  p.m.;  Adele  S.  Seifried. 
Center  for  Drug  Evaluation  and  IJesearch 
(HFD-9),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-4695.  or 
FDA  Advisory  Committee  Information 
Hotline.  1-800-741-8138  (301-443- 
0572  in  the  Washington,  DC  area). 
Oncologic  Drugs  Advisory  Committee, 
code  12542. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of  cancer. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  10, 1995. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  in  the  order 
listed:  (1)  NDA  50-718.  Dox-SL 
(pegylated  liposomal  doxorubicin 
hydrochloride.  Liposome  Technology. 
Inc.)  for  AIDS-related  Kaposi's  Sarcoma 
in  patients  who  have  failed  prior 
systemic  combination  chemotherapy 
either  due  to  progression  of  disease  or 
unacceptable  toxicity;  and  (2)  NDA  20- 
515.  Zoladex®  (goserelin  acetate 
implant,  Zeneca  Pharmaceuticals 
Group)  for  palliative  treatment  of 
advanced  breast  cancer  in  pre-  and 
perimenopausal  women. 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee 

Date,  time,  and  place.  February  23 
and  24. 1995,  8:30  am..  National 
Institutes  of  Health,  Clinical  Center, 
Bide.  10,  Jack  Masur  Auditorium.  9000 
Koc|cvilie  Pike,  Bethesda,  MD.  Parking 
in  the  Clinical  Center  visitor  area  is 
reselr.  ed  for  clinical  center  patients  and 
their  visitors.  If  you  must  drive,  please 
use  an  outlying  lot  such  as  Lot  4 IB.  Free 
shuttle  bus  service  is  provided  from  Lot 
4 IB  to  the  Clinical  Center  every  8 
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minutes  during  rush  hour  and  every  15 
minutes  at  other  times. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  February  23, 1995, 
8:30  a.m.  to  9:30  a.m.,  unless  pubhc 
participation  does  not  last  that  long; 
open  committee  discussion,  9:30  a.m.  to 
5:30  p.m.;  open  committee  discussion, 
February  24, 1995.  8:30  a.m.  to  5:30 
p.m.;  Joan  C.  Standaert,  Center  for  Drug 
Evaluation  and  Research  (HFD-110), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857, 
419-259-6211.  Valerie  M.  Mealy. 
Advisors  and  Consultants  Staff,  301- 
443-4695,  or  FDA  Advisory  Committee 
Information  Hotline,  1-800-741-8138 
(301-443-0572  in  the  Washington.  EX: 
area).  Cardiovascular  and  Renal  Drugs 
Advisory  Committee,  code  12533. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  cardiovascular  and 
renal  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
infbrmation,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  6. 1995, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
February  23.  1995,  the  committee  will 
discuss:  (1)  NDA  09-218,  S-76,  Dupont 
Merck,  Coumadin®  (warfarin),  for 
prevention  of  death,  recurrent 
myocardial  infarction,  and 
thromboembolic  events,  such  as  stroke 
after  myocardial  infarction;  and  (2)  NDA 
20-444.  Burroughs  Wellcome  Co., 
Flolan®  (epoprostenol),  for  treatment  of 
primary  pulmonary  hypertension.  On 
February  24.  1995,  the  committee  will 
discuss  cmtiiinginal  guidelines. 

Endocrinolcgic  and  Metabolic  Drugs 
Advisory  Committee 

Date,  time,  and  place.  February  23 
and  24, 1995,  8:30  a.m..  HoHday  Inn 
Silver  Spring,  Plaza  Ballroom,  8777 
Georgia  Ave.,  Silver  Spring.  MD. 

Type  ofw.eeting  and  contact  person. 
Open  public  hearing,  February  23.  1995. 
8:30  a.m.  to  9  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9  a.m.  to  5 
p.m.;  open  public  hearing,  February  24, 
1995,  8:30  a.m.  to  9  a.m.,  unless  public 
participation  does  not  last  that  long; 


open  committee  discussion,  9  a.m.  to  4 
p.m.;  Kathleen  R.  Reedy,  Center  for  Drug 
Evaluation  and  Research.  Advisors  and 
Consultants  Staff,  HFD-9,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
5455,  FAX  (301^43-0699),  or  FDA 
Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington,  DC  area). 
Endocrinologic  and  Metabohc  Dnigs 
Advisory  Committee,  code  12536. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  endocrine  and 
metabolic  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  16, 1995, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
February  23, 1995,  the  committee  will 
hear  presentations  and  discuss  data 
submitted  regarding  the  safety  and 
efficacy  of  sermorelin  acetate.  NDA  20- 
443  (Geref®,  Serono),  for  a  groMrth 
hormone  insufficiency  indication.  On 
February  24. 1995.  the  committee  will 
discuss  nilutamide.  NDA  20-169 
(Anandron®.  Roussel  Uclaf).  for  a 
prostate  cancer  indication. 

Board  of  Tea  Experts 

Date,  time,  and  place.  February  27 
and  28. 1995,  10  a.m..  New  York' 
Regional  Laboratory,  rm.  700,  850  Third 
Ave..  Brooklyn.  NY. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  February  27.  1995. 
10  a.m.  to  11  a.m..  unless  public 
participation  does  not  last  that  long: 
open  committee  discussion.  11  a.m.  to 
4:30  p.m.;  open  committee  discussion. 
Februar>'  28.  1995. 10  a.m.  to  4:30  p.m.; 
Faith  F.  Lim.  New  York  Regional 
Laborator)-,  Food  and  Drug 
Administration.  850  Third  Ave.. 
Brooklyn.  NY  11232,  718-965-5730,  or 
FDA  Advisor)'  Committee  Information 
Hotline.  1-800-8138  (301-443-0572  in 
the  Washington.  DC  area).  Board  of  Tea 
Experts,  code  12601. 

General  function  of  the  board.  The 
board  advises  on  establishment  of 
uniform  standards  of  purity,  quality, 
and  fitness  for  consumption  of  all  tea 
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imported  into  the  United  States  under 
21  U.S.C.  42. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee. 

Open  board  discussion.  The  board 
will  discuss  and  select  tea  standards 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  arejio  closed  portions 
for  the-meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  docs 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
ghairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  PDAs 
guideline  (subpart  C  of  21  CPR  part  10) 
concerning  the  poUcy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CPR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  v.ith  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  niake  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the  - 


hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portiori  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFl-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr  . 
Rockville,  MD  20857.  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m..  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

The  Commissioner  approves  the 
scheduling  of  meetings  at  locations 
outside  of  the  Washington.  DC,  area  on 
the  basis  of  the  criteria  of  21  CFR  14.22 
of  FDA's  regulations  relating  to  public 
advisory  committees. 

Dated:  Januar>'  13.  1995. 
Linda  A.  Suydam, 

Intt^riin  Deputy  Commissiontirfor  Operations 
|FR  nor.  q.-j-l.-isa  Filed  1-19-0.S;  Hia.S  ,iml 

BILLING  CODE  4160-01-F 


Health  Care  Financing  Administration 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  Health  and 
Human  Sen.  ices  (HHS).  Health  Care 
Fin.mcing  Administration  (HCFA). 

ACTION:  Notice  to  propose  a  name 
change,  purpose  change,  and  the 
addition  of  new  routine  uses  for  an 
existing  system  of  records. 

SUMMARY:  HCFA  is  proposing  to  amend 
the  system  notice  for  the  "Supplemental 
Medical  Insurance"  (SMI)  Accounting 
Collection  and  Enrollment  System 
(SPACE)."  System  No.  09-70-0505.  by 
revising  the  system  name,  revising  the 
purpose,  and  by  adding  new  routine 
uses.  Also,  sections  of  this  notice  have 
been  updated  to  reference  current 


addresses  and  appropriate  HCFA 
components. 

HCFA  is  proposing  to  change  the 
system  name  to  better  reflect  the  current 
function  of  the  SPACE  system,  which 
now  processes  Medicare  premium 
billing  information  for  both  Part  B,  SMI. 
and  Part  A,  HI.  The  proposed  new  name 
is  "Supplementary  Medical  Insurance 
(SMI)  and  Hospital  Insurance  (HI) 
Premium  Accounting.  Collection  and 
Enrollment  System  (SPACE)."  Despite 
the  amendment  to  the  system  name,  the 
acronym  SPACE,  which  refers  to  this 
system,  will  not  be  changed. 

The  purpose  of  this  system  of  records 
is  being  updated  to  include  beneficiaries 
whose  HI  benefit  premiimis  are  paid  by 
a  State  Medicaid  agency,  the  U.S.  Office 
of  Personnel  Management  (0PM),  or  a 
formal  third  party  group  (the  latter 
defined  in  42  CFR  section  408.80 
through  section  408.92).  The  purpose 
originally  only  references  those 
beneficiaries  whose  SMI  was  paid  by 
these  named  parties. 

HCFA  is  also  proposing  to  add  routine 
uses,  which  permit  the  disclosure  of 
data  without  the  prior  written  consent 
of  an  individual,  when  the  use  of  a 
record  is  for  a  purpose  which  is 
compatible  with  the  purpose  for  which 
the  record  was  collected.  The  proposed 
new  routine  uses  would  permit  the 
di.sclosure  of  information  to  the 
following  parties:  OPM.  formal  third 
party  groups,  contractors  in  connection 
with  the  maintenance  of  automated  data 
processing  (ADP)  software,  and  an 
individual  or  organization  for  research. 
(SEE  SUPPLEMENTARY  INFORMATION) 

EFFECTIVE  DATES:  HCFA  filed  an  altered- 
system  report  with  the  Chair  of  the 
House  Committee  on  Government 
Operations,  the  Chair  of  the  .Senate 
Committee  on  Governmental  Affairs, 
and  the  Administrator.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(OMB)  on  January  13.  1995.  To  ensure 
that  all  parties  have  adequate  time  in 
which  to  comment,  the  revised  system 
of  records,  including  routine  uses,  will 
become  effective  40  days  from  the 
publication  of  this  notice  or  from  the 
date  it  is  submitted  to  OMB  and  the 
Congress,  whichever  is  later,  imless 
HCFA  receives  comments  which  require 
alterations  to  this  notice. 

ADDRESSES:  Please  address  coniments  in 
Richard  A.  DeMeo.  HCFA  Privacy  Act 
Officer.  Office  of  Customer  Relations 
and  Communications,  Office  of 
Beneficiary  Services,  Health  Care 
Financing  Administration,  Room  2-H-4 
East  High  Rise  Building,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207- 


5187.  Comments  received  will  be 
available  at  this  location. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Samuel  N.  Guida,  Bureau  of  Program 
Operations,  Office  of  Contracting  and 
Financial  Management.  Division  of 
Accounts  Management  and  Collection, 
Health  Care  Financing  Administration, 
Room  l-E-5,  Meadows  East  Building, 
6325  Security  Boulevard,  Baltimore,  . 
Maryland  21207-5187.  His  telephone 
number  is  (410)  966-7495. 
SUPPLEMENTARY  INFORMATION:  HCFA  is 
proposing  to  amend  the  system  notice 
for  the  "Supplemental  Medical 
Insurance  (SMI)  Accounting  Collection 
and  Enrollment  System  (SPACE)," 
System  No.  09-7CMD505,  by  revising  the 
system  name,  revising  the  purpose,  and 
by  adding  new  routine  uses. 

HCFA  is  proposing  to  change  the 
system  name  to  better  reflect  the  current 
function  of  the  SPACE  system,  which 
now  processes  Medicare  premium 
billing  information  for  both  Part  B,  SMI, 
and  Part  A,  HI.  The  proposed  new  name 
is  "Supplementary  Medical  Insurance 
(SMI)  and  Hospital  Insurance  (HI) 
Premium  Accounting,  Collection  and 
Enrollment  System  (SPACE)."  Despite 
the  amendment  to  the  system  name,  the 
acronym  SPACE,  which  refers  to  this 
system,  will  not  be  changed. 

The  SPACE  system  contains 
information  on  Medicare  beneficiaries 
whose  HI  benefit  and/or  SMI  benefit 
premiums  are  paid  by  a  State  Medicaid 
agency,  OPM,  or  formal  third  partv 
groups.  The  purpose  of  this  system  of 
records  is  being  updated  to  include 
beneficiaries  whose  HI  benefit 
premiums  are  paid  by  a  State  Medicaid 
agency,  the  U.S.  Office  of  Personnel 
Management  (OPM).  or  a  formal  third 
party  group  (the  latter  defined  in  42  CFR 
408.130  through  408.92).  The  piu-pose 
originally  only  references  those 
beneficiaries  whose  SMI  was  paid  by  a 
State  Medicaid  agency. 

Also.  HCFA  is  proposing  to  add 
routine  uses  which  would  permit  the 
disc|osiu-e  of  information  to  OPM  and 
fornial  third  party  groups  wljen 
necessary  to  perform  monthly  premium 
billing  functions,  to  identify  annuitants 
for  whom  premium  collections  r.-.ust  be 
initiated  and  to  periodically  reconcile 
third  party  master  records.  Formal  third 
party  groups  are  defined  in  42  CFR 
408.80  through  408.92.  which  discusses 
the  formal  group  billing  arrangement. 
OPM  and  formal  third  party  groups  are 
mandated  by  law  to  conduct  these 
activities  as  detailed  in  both  the  Social 
Security  Act  and  the  CFR. 

Sections  1818  and  I818A  of  the  Act 
(42  IjJ.S.C.  sections  1395i-2  and  13951- 
2a)  provide  for  the  payment  premiums 


for  HI.  Section  1840  of  the  Act  (42 
U.S.C.  section  1395s)  estabhshes  the 
bases  for  the  payment  of  premiums  for 
SMI.  Also,  sections  1818^)  and  1843  of 
the  Act  (42  U.S.C.  sections  1395i-2(g) 
and  1395v)  provide  that  a  State  may 
enter  into  a  buy-in  agreement  to  secure 
HI  and  SMI  coverage  for  certain 
individuals  by  paying  the  premiums  on 
their  behalf.  These  statutory  provisions 
are  implemented  in  HCFA  regulations 
42  CFR  part  406.  subpart  C;  part  408; 
and  part  407,  subpart  C. 

The  first  proposed  new  routine  use 
would  permit  the  release  of  data  to  OPM 
when  necessar>'  to  perform  monthly 
premium  billing  functions,  to  identify 
annuitants  for  whom  premium 
collections  must  be  initiated  and  to 
periodically  reconcile  third  party  master 
records.  The  second  routine  use  would 
permit  disclosure  to  formal  third  party 
groups  for  the  purpose  of  paying 
Medicare  premiums  on  behalf  of  their 
members.  A  third  routine  use  would 
permit  the  disclosure  of  information  to 
a  contractor  in  cormection  with  the 
maintenance  of  ADP  software.  A  fourth 
routine  use  would  permit  the  disclosure 
of  information  to  an  individual  or 
organization  for  research.  The  latter  two 
routine  uses  are  established  in  all  HCFA 
systems  of  records  and  have 
inadvertently  been  omitted  from  the 
SPACE  system.  Therefore,  we  are 
proposing  that  they  be  added  to  the 
system  at  this  time. 

The  proposed  new  routine  uses  will 
be  numbered  (4),  (5),  (6)  and  (7)  and  will 
read  as  follows: 

(4)  To  the  Office  of  Persoime! 
Management  in  order  to  perform 
monthly  premium  billing  functions,  to 
identify  annuitants  for  whom  premium 
collections  must  be  initiated,  and  to 
periodically  reconcile  third  partv  master 
records. 

(5)  To  formal  third  party  groups 
pursuant  to  agreements  with  the  Health 
Care  Financing  Administration  to  pay 
the  Medicare  premiums  on  behalf  of 
their  members. 

(6)  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modify  ing  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors  incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  .\DP  or 
telecommunications  systems  containing 
or  supporting  records  in  the  system. 

(7)  To  an  individual  or  organization 
for  a  research,  evaluation,  or 
epidemiologic  project  related  to  the 
prevention  of  disease  or  disability,  or 
the  restoration  or  maintenance  of  health. 
if  HCFA: 


JMI 


a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained: 

b.  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

1.  Carmot  be  reasonably  accomplished 
unless  provided  in  individually 
identifiable  form. 

2.  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

3.  There  is  reasonable  probability  that 
the  objectives  for  the  use  would  be 
accomphshed: 

c.  Requires  the  information  recipient 
to: 

1.  Establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  and 

2.  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  project,  imless  the 
recipient  presents  an  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and 

3.  Make  no  further  use  or  disclosure 
of  the  record  except: 

a.  In  emergency  circumstances 
affecting  the  health  or  safety  of  an    - 
individual. 

b.  For  use  in  another  research  project, 
under  tliese  same  conditions,  and" 
\vritten  authorization  of  HFCA. 

c.  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or 

d.  when  required  by  law 

d.  Secures  a  written  statement 
attesting  to  the  information  recipient's 
understanding  of  and  willingness  to 
abide  by  the  provisions. 

Data  m.aintained  in  the  SPACE  system 
are  collected  for  the  following  purpose: 
"To  process  changes  to  HI/SMI 
premium  payments  by  third  parties 
(such  as  State  agencies,  private  groups. 
Office  of  Personnel  Management)  on 
behalf  of  Medicare  beneficiaries;  for 
billing  third  parties;  and  for  enrolling 
individuals  for  HI/SMI  coverage  under 
State  buy-in  agreements."  The  proposed 
new  routine  uses  for  the  SPACE  svstem 
are  compatible  with  this  purpose  and 
are  therefore  consistent  with  the  Privacv 
Act.  5  U.S.C.  552a. 

In  accordance  with  OMB  Guidelines 
(Circular  A-130,  58  Fed.  Reg.  36077  Hily 
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2,  1993),  this  proposed  name  change, 
purpose  change,  and  addition  of  routine 
uses  constitutes  a  significant  change  in 
the  system  of  records.  Accordingly,  we 
have  prepared  a  report  of  an  altered 
system  of  records  under  5  U.S.C. 
532a(r).  In  addition,  for  the  convenience 
of  the  reader,  we  are  publishing  the 
notice  in  its  entirety  below. 

Dated:  January  10, 1995. 
Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

09-70-0505 

SYSTEM  NAME: 

Supplementary  Medical  Insurance 
(SMI)  and  Hospital  Insurance  (HI) 
Premium  Accounting,  Collection  and 
Enrollment  System.  HHS/HCFA/BPO 

SECUfUTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Health  Care  Financing 
Administration,  Bureau  of  Data 
Management  and  Strategy,  HCFA  Data 
Center,  7131  Rutherford  Road, 
Baltimore,  MD  21244. 

CATEGORIES  Of  INOiVIOUALS  COVERED  BY  THE 
SYSTEM: 

Health  insurance  beneficiaries  whose 
supplementary  medical  insurance  (SMI) 
benefit  and/or  hospital  insurance  (HI) 
benefit  premiums  are  paid  by  a  State 
Medicaid  agency,  the  U.S.  Office  of 
Personnel  Management  (OPM),  or  a 
formal  third  party  group  (the  latter 
defined  in  42  CFR  408.80  through 
408.92). 

CATEGORIES  OF  RECORDS  W  THE  SYSTEM: 

Beneficiary's  name,  health  insurance 
claim  number,  date  of  birth,  sex,  amount 
of  premium  liability,  date  agency  first 
became  liable  for  HI  benefit  or  SMI 
benefit  premiums,  last  month  of  agency 
premium  liability,  agency  identification 
numbers,  U.S.  Office  of  Personnel 
Management  annuity  number. 

AUTHORffY  FOR  MAiWTENANCE  OF  THE  SYSTEM: 

Sections  1818(e)  and  (g).  1840(d)  and 
(e).  and  1843  of  Title  XVIII  of  the  Social 
Security  Act  (42  U.S.C.  1395i-2(e)  and 
(g).  1395s(d)  and  (e),  and  1395v). 

PURPOSES: 

To  process  changes  to  HI/SMI 
premium  payments  by  third  parties 
(such  as  State  agencies,  OPM,  formal 
third  party  groups)  on  behalf  of 
Medicare  beneficiaries;  for  biiUng  third 
parties;  and  for  enrolling  individuals  for 
HI  or  SMI  coverage  under  State  buy-in 
agreements. 


ROUTINE  USES  OF  RECORDS  MAMTAMEO  W  THE 
SYSTEM,  MCLUOHtG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Disclosure  may  be  made: 

(1)  To  State  Medicaid  agencies 
pursuant  to  agreements  with  the 
Department  of  Health  and  Human 
Services  for  enrollment  of  Medicaid 
recipients  for  medical  insurance  under 
section  1843  of  the  Social  Security  Act. 

(2)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 

(3)  To  the  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when: 

(a)  HHS,  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity; 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
other  party  is  relevant  and  necessary  to 
the  litigation  and  would  help  in  the 
effective  representation  of  the 
governmental  party,  provided,  however, 
that  in  each  case,  HHS  determines  that 
such  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

(4)  To  the  Office  of  Personnel 
Management  in  order  to  perform 
monthly  premium  billing  functions,  to 
identify  annuitants  for  whom  premium 
collections  must  be  initiated,  and  to 
periodically  reconcile  third  party  master 
records. 

(5)  To  formal  third  party  groups 
pursuant  to  agreements  with  the  Health 
Care  Financing  Administration  to  pay 
the  Medicare  premiums  on  behalf  of 
their  members. 

(6)  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating,  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors  incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  ADP  or 
telecommunications  systems  containing 
or  supporting  records  in  the  system. 

(7)  To  an  individual  or  organization 
for  a  research,  evaluation,  or 
epidemiologic  project  related  to  tlie 
prevention  of  disease  or  disability,  or 


the  restoration  or  maintenance  of  health 
if  HCFA: 

(a)  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  record  ww 
provided,  collected,  or  obtained: 

(b)  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

1.  Cannot  be  reasonably  accomplished 
unless  the  record  is  provided  in 
individually  identifiable  form. 

2.  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

3.  There  is  reasonable  probability  that 
the  objective  for  the  use  would  be 
accomplished: 

(c)  Requires  the  information  recipient 
to: 

1.  Establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  and 

2.  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  vtrith  the 
purpose  of  the  project,  unless  the 
recipient  presents  an  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and 

3.  Make  no  further  use  or  disclosure 
of  the  record  except: 

a.  In  emergency  circimnstances 
affecting  the  health  or  safety  of  an 
individual; 

b.  For  use  in  another  research  project, 
under  these  same  conditions,  and  with 
vin-itten  authorization  of  HCFA; 

c.  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit; 
or 

d.  when  required  by  law. 

(d)  Secures  a  written  statement 
attesting  to  the  information  recipient's 
understanding  of  and  willingness  to 
abide  by  the  provisions. 

POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRiEVNG,  ACCESSINO,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Magnetic  media,  microfilm. 

RETRlEVABILrrV: 

The  system  is  indexed  by  health 
insurance  claim  number. 

SAFEGUARDS: 

Only  authorized  personnel  have 
direct  access  to  information  in  the 


Third-Party  Master  Record  and  all 
personnel  are  advised  that  this 
information  is  confidential.  For 
coijnputerized  records,  safeguards 
est  Jijished  in  accordance  with 
De  Mrtmental  standards  and  NVitional  . 
Institute  of  Standards  and  Teci,nology 
guidelines  (e.g.  security  codes)  will  be 
use  d.  limiting  access  to  unauthorized 
peisonnel.  Systems  securities  are 
estiblished  in  accordance  with  HHS 
Inf  M-mation  Resource  Management 
[IBiA]  Circular  #10,  Automated 
Information  Systems  Security  Program; 
anfj  HCFA  Automated  Information 
Syitems  (AIS)  Guide  for  Systems 
Security  Policies. 
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RETENTION  AND  DISPOSAL: 

Tape  records  are  retained  for  90  days. 
Monthly  microfilm  records  are 
destroyed  after  3  years. 

SYSTEM  MANAG£R(S)  AND  ADDRESS: 

Director,  Bureau  of  Program 
Operations.  Health  Care  Financing 
Administration.  6325  Security 
Boulevard,  Baltimore,  Md/i207. 

NOTIFICATION  PROCEDURE: 

Inquiries  and  requests  fqr  system 
records  should  be  addresseti  to  the 
system  manager  named  above  and 
directed  to  the  attention  of  the  Office  of 
Program  Operations  Procedures, 
Division  of  Appeals  and 
Communications.  The  individual 
should  furnish  his  or  her  health 
insurance  claim  number  and  name  as 
shoun  as  Medicare  records. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specifj'  the  record  contents  being 
sought.  (The  access  procedures  are  in 
accordance  with  Department  of  Health 
and  Human  Services  (DHHS) 
Regulations  (45  CFR  5b.5(a)(2))). 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
sought  and  the  reasons  for  the 
correction  with  supporting  justification. 
(These  procedures  are  in  accordance 
with  DHHS  Regulations  (45  CFR  5b. 7.) 

RECORD  SOURCE  CATEGORIES: 

The  identifying  information  contained 
in  these  records  is  obtained  bom  third- 
party  agencies,  the  Social  Security 
Administration's  Master  Beneficiary 
Record,  and  the  Medicare  Enrollment 
Database. 


SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
[PR  Doc.  95-1465  Filed  1-19-95;  8:45  am) 

BILLING  CODE  4120-C3-M 


Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(e)(2)  of 
the  Federal  Advisory  Committee  .Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  February  1995: 

Name:  National  Advisory  Council  on 
Migrant  Health. 

Date  and  Time:  February  24-26,  1994 — 
8:30  a.m. 

Place:  Radisson  Barcelo  Hotel,  2121  P 
Street,  N.VV.,  Washington.  DC  20037,  202/ 
293-3100. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Council  is  charged  with 
advising,  consulting  with,  and  making 
recommendations  to  the  Secretary  and  the 
Administrator,  Health  Resources  and 
Services  Administration,  concerning  the 
organization,  operation,  selection,  and 
funding  of  Migrant  Health  Centers  and  other 
entities  under  grants  and  contracts  under 
section  329  of  the  Public  Health  Service  Act. 

Agendo;  The  agenda  includes  a  overview 
of  Council  general  business  activities  and 
priorities.  In  addition,  to  a  review  and 
discussion  of  1995  National  Advisory 
Council  on  Migrant  Health  / 

Recommendations. 

The  Council  meeting  is  being  held  in 
conjunction  with  the  National  Association  of 
Community  Health  Centers,  Policy  and  Issues 
Forum,  February  27-March  1, 1995. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  Susan 
Hagler,  Migrant  Health  Program,  Staff 
Support  to  the  National  Advisory  Council  on 
Migrant  Health.  Bureau  of  Primary  Care, 
Health  Resources  and  Services 
Administration,  4350  East  West  Highway. 
Room  7A6-1,  Rockville.  Maryland  20857, 
Telephone  (301)  594-^4302. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  January  17,  1995. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

(FR  Doc.  95-1437  Filed  1-19-95;  8:45  am] 

BILLING  CODE  4160-15-P 


Office  of  Inspector  General 

Program  Exclusions:  December  1994 

AGENCY:  Office  of  Inspector  General, 

HHS 

ACTION:  Notice  of  program  exclusions. 


During  the  month  of  December  1994, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Sf»r\'ices  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g..  a  hospital,  that 
submits  bills  for  payment  for  items  or 
ser\'ices  provided  by  an  exclud, .:  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  ail  other  Federal 
non-procurement  programs. 


Sut>tect.  city,  state 


Effective 
date 


ProgranvRelated  Convictions 


Akpaeti.  Imo  John.  Miami  Beacti, 

PL  

All,  Mohamed  F.  Jotinson  City, 

TN  

Burllngame.  Connie  M..  Newport 

Beach.  CA 

Donwtor,  Tibor,  Akron,  OH  

Ingram,  Donna  Elliott,  Gulfport, 

MS 

Key  Management,  Inc.,  Gulfport. 

MS  

Liverman,  Caria  D., 

Murfreestxxo.  NC  

McDaniel.  Angela  R..  JacKsorv 

ville,  PL 

Otiti,  Abayomi,  Stone  Mountain. 

GA  

Piacentile.  Joseph.  Yardley.  PA  . 
Pizzi.  Wilson  B..  Waynestxjrg, 

PA  

Ripps,  Daniel  N..  New  Yorlc,  NY 
Rogan,  Edward,  East  Setauket, 

NY  

Runyon,  Michael  Blake, 

Ca!at)asas,  CA 

Teel,  Robert  Waldo  Jr..  Gulfport 

MS , 

Tino,  Page  K.,  Greeneville.  TN  .. 
Vogelsong,  James  D., 

McDermott,  OH  

WaJling,  Sheryl  A..  Phoenix,  AZ  . 
Wilding.  Karen  Locke,  Boulder, 

CO 

Wingate,  Spencer  A.,  Decatur^ 

GA 


01/03/95 

01/03/95 

01/04/95 
^1/04/95 

01/03/95 

OI/OS/^S 

01/03/95 

01/03/95 

01/03/95 
01/04/95 

OI-tM/^S 
01/04/95 

01/04«5 

01/04/95 

01/03/95 
01/03«5 

01/04/95 
01/04/95 

01/04/95 

01/03/95 


Patient  Abus«/f4egl6Ct  Convictions 

Clarke,  Correl  E.,  Palnfi  Bay.  PL  .  I      01/04/95 
Grewal.  Jasfair  S..  El  Cajon,  CA  .  I      01/04/95 


JMI 


JMI 
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Subject,  city,  state 

Effective 
date 

Jones,  Larry,  CoJumbus.  OH  

Jones,  Lora  Richelle.  Spring,  TX 

Richardson,  Atnet,  Memphis,  TN 

Roberts,  Cynthia  Elaine,  Dothan, 

AL             

01/04/95 
01/03/95 
01/03/95 

ot/oaf'gs 

Watts.  Stephanie.  Conway,  AR  .. 
Weathers.  Judith  M.,  Sullivan,  'N  . 

01/03«5 
01/04/95 

Conviction  for  Heatth  Care  Fraud 


Lazur,  Rosannah,  Philadelphia, 
PA  


Controlled  Substance  Convictions 


Goodapple  Michael  F..  Tex- 
arKana,  iX  


01/03/95 


License  Revocation/Suspension/Surrender 


Douglas,  Eustace.  Kenosha,  Wl 
Krembs.  Gregory.  Mequon,  Wl  .. 
Lloyd.  Wayne  A.,  Flandreau,  SD 
Mays.  Christopher  J.,  McLean. 
VA  

oiw/gs 

01/04/95 

01/04/95 

01/04/95 

Park,  Thomas  J.,  Princeton,  WV 
Ryason,  Bonnie  Mae,  Spring- 
field, VA 

Stonebumer,  Kathleen,  Hartford, 
CT        .• 

01/04/95 
.01/04/95 
01/04/95 

Veley,  Robert  W.,  Cedar  Rap«ds, 

lA              

01/04/95 

Entities  Owned/Controlled  by  Excluded 


International  Humanity  Health  N 
Miami  Beach,  FL 


0l/03«5 


Default  on  Heal  Loan 


Auerbach,  Barbara  W.,  Philadel- 

phia. PA  

01/04/95 

3oiey,  Glenn  E.,  Winter  Garden, 

PL    

0i/03.'95 

Brown,  James  R.,  Durham,  NC  .. 

01/03,'95 

Coffland.  Robert  W.,  lola,  KS 

0W04/'95 

Ditroia,  Frederick,  Newtown,  PA 

01/04/95 

Foote.  Ronaid  H.,  Hanford,  CA  .. 

01/04,'95 

Garrett.  Alex  C,  Greenviiie,  SC  . 

01/03/95 

Gipson,  Helen  D..  DaHas,  TX  

01/03-'95 

Gordon,  Vernon  L.,  ColumtMa, 

MD 

0i/04'95 

Harrison,  Nancy  A.,  Katy,  TX  

01/03«5 

Huerta,  Debra  X.,  Oakland,  CA  .. 

01/04/95 

Hughes,  Marilyn  G..  Alkjuquer- 

que.  NM  

01/03/95 

Keith,  Rosalyn  D..  Tempe,  AZ  ... 

01/04/95 

Kirklin.  Kenton  Keith,  Truman. 

AR  

01/03/95 

Lack,  Ray  E  ,  Arvada.  CO 

01/04/95 

Marshall,  Kevin  S..  Wichita,  KS  . 

01/04/95 

Mayle,  Rot)ert  Charles, 

Carrboro,  NC 

01/03«5 

Meyers,  Gary  M.,  Malvern,  PA  ... 

01/04/95 

Mitchell.  Mike  K.,  Salt  Lake  City, 

UT  „ 

01/04/95 

Mokten,  Gregory  1.,  f^ew  Orle- 

ans, LA 

01/03,'95 

Mouton,  Marsha  E.,  Oakland, 

CA  

01. '04/95 

Petty.  Michael  D.,  Olattie,  KS  .... 

01/04/95 

Subject,  city,  state 


Pluto,  Eugene  M.,  Greensburg, 

PA  

Press,  Zachary  D., 

Randallstown,  MD 

Radetic,  Peter  M.,  Pleasant  Hill, 

CA  

Richardson,  Joseph  M.,  Silver 

Spring,  MD  

Rodriguez,  Marlene,  Miami 

Beach,  FL 

Smith,  Dezrie  C,  Clinton,  MD  .... 
Smith-Lee.  Helen  W.,  Macon, 

GA  

Spangler,  Jennifer  Gail  Reilly, 

Fleetwood,  PA 

Springer.  George  O.,  El  Paso. 

TX 

Stellwagen,  John  D.,  Seneca, 

SC  

Stenberg,  Brian  D.,  St  Cloiid,  FL 
Todorov,  Todor,  Jacksonville, 

NC  .- 

Waidman.  Andrew  D.,  Pitts- 
burgh, PA  

Wiegand,  Paul  J..  Danville.  PA  .. 
Wilcox,  RonaW  C,  Peachtree 

City.  GA 


Effective 
date 


01/04/95 

01/04/95 

01/04/95 

01. '04/95 

01/03/95 
01/04/95 

01/03/95 

0V04/95 

01/03/95 

01/03/95 
01/03/95 

0l/03<'95 

01/04/95 
01/04/95 

01/03/95 


Section  1128Aa 


Brooks,  Joseph  E.,  Jonest»ro, 

AR  

Ced  Med,  Inc.,  Jonesboro,  AR 
Central  Medical  Supply. 
Jonestxxo,  AR  


09/09/92 
09/09/92 

09/09/92 


Dated;  Januarj-  12.  .1995. 
lames  F.  Patton, 

Director,  Health  Care  Administrative 
Sanctioris,  Office  of  Civil  Fraud  and 
Administrative  Adjudication. 

!FR  Doi:.  95-1464  Filed  l-ia-95;  8;45  ami 

BILLING  CODE  4150-04-P 


DEPARTMENT  OF  HOUSING  AND 
i  URBAN  DEVELOPMENT 

■ 
j  Office  of  Administration 

!  [Docket  No.  R-95-1702;  FR-3580-N-05J 

I  Notice  of  Submission  of  Proposed 
j  Information  Collection  to  OMB 

[  AGENCY:  Office  of  Achninistration.  HUD. 
I  ACTION:  NoticR. 

I  SUMMARY:  The  proposed  information 
I  collection  requirement  described  below 
'.  has  been  submitted  to  the  Office  of 
;  Management  and  Budget  (OMB)  for 
•  review,  as  required  by  the  Paperwork 
1  Reduction  Act.  The  Department  is 
I  sohciting  proposal. 
(  ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 


refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  L,ackev,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20.503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information: 

(1)  the  title  of  the  information 
collection  proposal: 

(2)  the  office  of  the  agency  to  collect 
the  information; 

(3)  the  description  of  the  need  for  the 
information  and  its  proposed  use: 

(4)  the  agency  form  number,  if 
applicable; 

(5)  what  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  how  frequently  information 
submissions  will  be  required; 

(7)  an  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  respon.se.  and 
hours  of  response; 

(8)  whether  the  proposal  is  new  or  an 
extension,  rein.statement,  or  revision  of 
an  information  collection  requirement; 
8nd 

(9)  the  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authoritj':  Section  3507  of  the  Papcr.vork 
Reduction  Act,  44  U.S.C.  3507:  Sertion  7(d) 
of  the  Department  of  Housing  and  Urlian 
Development  Act,  42  U.S.C.  3535(d). 

D.ited;  January  12, 1995. 
David  S.  Cristy, 

Acting  Director,  Information  Resourctis 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposetl 
Information  Collection  to  OMB 

Proposal:  Empowerment  Zone, 
Enterprise  Communities,  and  Rural 
Development  Investment  Areas 
Program.  (FR-3580). 

Office:  Community  Planning  and 
Development. 

Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
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Empowerment  Zone/Enterprise 
Community  Program  is  authorized  by 
Title  XIII  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  Eligible 
applicants  apply  to  HUD  for  designation 


of  an  eligible  area  in  their  jurisdiction 
as  an  Empowerment  Zone  or  Enterprise 
Community.  Applicants,  applying 
jointly,  are  units  of  local  government 
and  states. 


Form  Number  HUD-40003. 

Respondents:  State  or  Local 
Government. 

Reporting  Burden: 


Numt>er  of 
respondents 


Frequerx:y  of 
response 


Application  

Annual  Report . 


Hours  per 
response 


Burden 
hours 


300 
104 


50 

16 


15,000 
1.664 


Total  Estimated  Burden  Hours: 
16,664. 

Status:  Extension,  no  charges. 

Contact:  Michael  Savage.  HUD,  (202) 
708-2035;  Joseph  F.  Lackey,  Jr.,  OMB, 
(202) 395-7316. 

Dated:  January  12, 1995. 

|FR  Doc.  95-1426  Filed  1-19-95;  8:45  am) 

BILUNQ  CODE  4210-01-M 


Office  of  Administration 
[Docket  No.  R-95-1698-N-02] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey.  Jr.. 
OMB  Desk  Officer,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  Washington, 
DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  emd 
Urban  Development.  451  7th  Street. 
Southwest,  Washington,  0020410, 
telephone  (202)  708^^)050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information: 

(1)  the  title  of  the  information 
collection  proposal: 

(2)  the  office  of  the  agency  to  collect 
the  information; 

(3)  the  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  the  agency  form  number,  if 
applicable; 

(5)  what  members  of  the  public  vdll 
be  affected  by  the  proposal: 

(6)  how  fr^uently  information 
submissions  will  be  required; 

(7)  an  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 


(9)  the  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  January  12,  1995. 
Kay  Weaver, 

Acting  Director.  Information  Resources. 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  orProposed 
Information  Collection  to  OMB 

Proposal:  GNMA  Multiclass 
Securities  Program.  Multiclass  Guide. 
GNMA  Platinum  Program  Information 
Package  (FR-3554). 

Office:  Government  National 
Mortgage  Association. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
information  is  required  in  connection 
with  the  implementation  of  the 
Government  National  Mortgage 
Association  Multiclass  Securities 
Program.  This  program  will  expand  the 
opportunity  to  participate  in  the 
program  to  a  greater  number  of  qualified 
participants. 

Form  number:  None. 

Respondents:  Business  or  Other  For- 
Profit  and  Federal  Government. 
Reporting  Burden: 


Nurriber  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Information  Collection 


566 


24 


3,860 
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Total  Estimated  Burden  Hours:  3.860. 

Status:  Revision. 

Contact:  Kathy  Davies.  HUD,  (202) 
708-1263:  Joseph  F.  Lackev.  Jr..  OMB. 
(202) 395-7316. 

Diited:  January  12.  199.5. 

IFR  Do< .  9.S-1425  Filed  1-19-95;  8-4=)  iim| 
BILLING  CODE  4210-01-M  * 

Office  of  Community  Viability 

[Docket  No.  1-95-163] 

Intended  Environmental  Impact 
Statement,  The  Guadalupe 
Neighborhood  Project,  City  of  Salt 
Lake  City,  Utah 

The  Department  of  Housing  and 
Urban  Development  gives  notice  that 
the  City  of  Salt  Lake  City.  Utah.  Capital 
Planning  and  Programming  Division, 
intends  to  prepare  a  Draft 
Environmental  Impact  Statement  (EIS) 
for  the  Guadalupe  Neighborhood  Project 
having  a  total  of  appro.vimatply  120 
acres.  This  Notice  is  in  accordance  with 
regulations  of  the  Council  on 
Environmental  Quality  as  described  in 
40  CFR  Parts  1.500—1508.  Federal 
agencies  having  jurisdiction  by  law. 
special  expertise,  or  other  special 
interest  should  report  their  inforosts  and 
indicate  their  readiness  to  aid  in  the  ELS 
effort  as  a  "Cooperating  Agency". 

A  Daft  Environmental  Impact 
Statement  will  be  completed  for  the 
proposed  action  described  herein. 
Comments  relating  to  the  Draft  EIS  are 
requested  and  will  be  accepted  by  the 
contact  person  listed  below.  When  the 
Draft  E!S  is  completed,  a  notice  will  be 
sent  to  individuals  and  groups  known  to 
have  an  interest  in  the  project  and  to 
appropriate  local,  State,  and  Federal 
Rgencies.  The  purpose  of  this  notice  will 
be  to  solicit  comments  on  the  Draft  EIS 
and  particularly  on  the  environmental 
impact  issues  identified  therein.  Any 
person  or  agency  interested  in  receiving 
a  notice  and  making  comment  on  the 
Draft  EIS  should  contact  the  person 
listed  below. 

Title  of  action:  The  Guadalupe 
Neighborhixjd  Project. 

Location:  From  North  Temple  Street 
to  600  North  and  from  500  West  to 
Interstate  15  in  Salt  Lake  City,  Utah. 
Including  120  acres. 

The  project  currently  includes  both 
residential  and  commercial  uses. 
Commercial  areas  are  located  primarily 
along  major  street  frontages,  600  North, 
500  West,  and  North  Temple,  whilethe 
remainder  of  the  area  is  occupied  bv 
residential  uses. 


Description  of  Action 

The  Draft  Environmental  Impact 
.Statement  will  examine  the  social, 
economic  and  environmental  impacts 
on  Salt  Lake  City  of  projects  proposed 
in  the  Guadalupe  Neighborhood.  The 
EIS  will  also  examine  what  social, 
economic,  and  environmental  impact 
the  surrounding  area  will  have  on  the 
Guadalupe  Neighborhood. 

The  purpose  of  the  Guadalupe 
Neighborhood  Project  is  to  have  a 
positive  impact  on  the  social  and 
economic  conditions  and  trends  in  the 
area.  This  will  be  accomplished  with 
the  assistance  of  City  programs  and  the 
use  of  some  Federal  funds 

The  focus  will  be  on  four  areas. 

1.  Demolition  of  dilapidated 
residential  structures; 

2.  Rehabilitation  of  certain  other 
residential  structures: 

3.  Construction  of  new  affordable 
residential  units;  and 

4.  Development  of  affordable,  special 
use,  housing. 

jVeed  for  the  EIS 

Environmental  Assessments  for 
specific  projects  within  the  area  have 
identified  certain  noise  concerns.  The 
project  area  has  a  freeway  on  the  west 
boundary  and  railroad  tracks  on  the  east 
boundary.  The  EIS  will  specifically 
address  noise  issues. 

Alternatives 

Alternative  #1— No  Project.  The 
project  site  would  remain  in  its  current 
state  under  this  ahernative.  A  majority 
of  the  project  area  would  remain 
undeveloped  with  many  of  the  existing 
residential  units  in  need  of  repair. 

Alternative  #2 — Relocate  Project  Area. 
Federal  funds  would  be  used  to  assist  in 
the  development  of  affordable  housing 
in  another  target  area  within  the  City. 

Alternative  #3 — The  Proposed  Project. 
This  alternative  would  include  the 
development  of  the  Guadalupe 
Neighborhood  as  outlined  above. 
Incorporating  any  necessary  mitigation 
identified  in  the  EIS. 

Scoping 

This  Notice  is  part  of  the  process  used 
for  scoping  the  EIS.  Responses  will  help 
deternnne  significant  environmental 
issues,  identify  data  which  the  EIS 
should  address,  and  help  identify 
cooperating  agencies. 

The  Draft  Environmental  Impact 
Statement  will  be  published  upon 
completion  and  will  be  on  file,  and 
available  for  public  inspection  at  the 
address  listed  below.  Copies  may  also 
be  obtained,  upon  request,  at  the  same 
address. 


Contact  Person:  Craig  A.  Hinckley. 
Environmental  Planner,  Salt  Lake  City 
Planning  Division,  451  South  State 
Street,  Room  406  Salt  Lake  City.  LUah 
84111 
Phone:  (801)535-6409 
Facsimile:  (801)  535-6174 

This  Notice  shall  be  effective  for  one 
year.  If  one  year  after  the  publication  of 
the  Notice  in  the  Federal  Register  a 
Draft  EIS  has  not  been  fded  on  the 
project,  then  the  Notice  for  that  project 
shall  be  cancelled.  If  a  draft  EIS  is 
expected  more  than  one  year  after  the 
publication  of  this  Notice,  «  new  and 
updated  Notice  must  be  published. 

Dated:  January  12, 1995. 
Richard  H.  Broun, 

Director,  Office  of  Community  Viability. 
IFR  Doc.  95-1526  Filed  1-19-95:  8:45  .iiiil 

BILLING  CODE  4210-2»-P 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-95-19t7;  FR-a778-N-201 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
.Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  idenUfies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  {he  homeless. 
ADDRESSES:  For  further  information, 
contact  William  Molster,  room  7256. 
Department  of  Housing  and  Urban 
Development,  4.51  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
708-1226;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
iiiformation  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24. 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
.IJ.S.C.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 


in  order  to  comply  with  the  December 
12.  1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies. 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS.  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS.  room  17A-10.  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24.  1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordtmce  with  applicable 
law,  subject  to  screerung  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  siutable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  lassist  the  homeless,  and  the 
propetjty  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpo$e  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
inten;-ted  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
':all  th  ;  toll  free  information  line  at  1- 


IMI 


800-927-7588  for  detailed  instructions 
or  write  a  letter  to  William  Molster  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
Icuidholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Corps  of  Engineers: 
Bob  Swieconek,  Headquarters,  Army 
Corps  of  Engineers.  Attn:  CERE-MC, 
Room  4224,  20  Massachusetts  Ave.  NW. 
Washington,  DC  20314-1000;  (202)  272- 
1753;  Dept.  of  Energy:  Tom  Knox. 
Acting  Team  Leader,  Facilities  Planning 
and  Acquisition  Branch,  FM-20, 
Forrestal  Bldg..  Room  6H-058, 
Washington,  DC  20585;  (202)  586-1191; 
(These  are  not  toll-free  numbers). 

Dated:  January  13,  1995. 

lacquie  M.  Lawing. 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  01/20/95 

Suitable^o  Be  Excessed 

Land  (by  State) 

Georgia 

L,ake  Sidney  Lanier  Co:  Forsyth  GA  30130- 
Location:  lix:ated  on  Two  Mile  Creek  adj.  to 

State  Route  369 
Landholding  Agency:  COE 
Property  Number  319440010 
Status:  Unutilized 
Comment:  0.25  acres,  endangered  plant 

species 

L.ake  Sidney  Lanier — 3  parcels 

Gainesville'Co:  Hall  GA  30503- 

l.ocation:  Between  Gainesville  H.S.  and  Slate 

Route  53  By-Pass 
Landholding  Agency:  COE 
Property  Number:  319440011 
Status:  Unutilized 
Comment:  3  parcels  totalling  5.17  acres,  most 

recent  use— buffer  zone,  endangered  plant 

species 

Indiana 

Brookville  Lake — Land 

Liberty  Co:  Union  IN  47353- 

Landholding  Agency:  COE 

Property  Number  319440009 

Status;  Unutilized 

Comment:  6.91  acres,  limited  utilities 

Pennsylvania 

Tracts  1373  and  1374 
Tioga-Uammond  L,akes  Project 
Mansfield  Co:  Tioga  PA  16933- 
l>andholding  Agency:  COE 
Property  Number:  319440012 
Status:  E.xcess 


Comment:  0.74  acres  in  residential  area, 

possible  easement  restrictions 
Wisconsin 

Kewaunee  Eng.  Depot 
East  Storage  Yard 

Kewaunee  Co:  Kewaunee  WI  54216- 
l^ndhblding  Agency:  COE 
Property  Number:  319440013 
Status:  Excess 

Comment:  0.87  acres,  limited  utilities, 
secured  area  w/alternate  access 

Unsuitable  Properties 

Huildings  (by  State) 

South  Dakota 

Bldg. — Huron  AirpHjrt  Hanger 

Huron  Regional  Airport 

Huron  Co:  Beadli.  SD  57350- 

I^ndholding  Agency:  Energy 

Property  Number:  419510005 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 

IFR  Doc.  95-1415  Filed  1-19-95:  8  45  am] 

BILLING  CODE  42ia-2»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WY-030-04-1310-01] 

Greater  Wamsutter  Area  It  Natural  Gas 
Project  Draft  EIS 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice  of  Availability  of  Greater 
Wamsutter  Area  II  Natural  Gas  Project 
Draft  Environmental  Impact  Statement. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  Greater  Wamsutter 
Area  II  (GWA  II)  Natural  Gas  Project 
Draft  Environmental  Impact  Statement 
analyzing  the  environmental 
consequences  of  a  proposed  natural  gas 
exploration,  development,  and 
production  operation  in  the  Wamsutter 
Area  II  of  southwestern  Carbon  and 
southeastern  Sweetwater  Counties. 
Wyoming.  The  project  area  encompasses 
approximately  334.919  acres  widiin 
portions  of  Townships  16  through  22 
North.  Ranges  92  through  95  West. 
DATES:  Written  comments  will  be 
accepted  for  60  days  following  the  date 
the  Environmental  Protection  Agency 
publishes  the  notice  in  the  Federal 
Register. 

ADDRESSES:  Comments  on  the  Draft 
Environms-ntal  Impact  Statement  should 
be  sent  to  Mr.  John  Spehar,  Rawlins 
District  Office,  Bureau  of  Land 
Management,  P.O.  Box  070.  Rawlins, 
Wyoming  82301. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
John  Spehar,  Rawlins  District  Office, 
Bureau  of  Land  Management,  P.O.  Box 
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670.  Rawlins.  Wyoming  83301.  phone 
307-324-7171. 

SUPPLEMENTARY  IMFORMATION:  The  Draft 
Environmental  Impact  Statement 
analyzes  three  project  developmonl 
alternatives  and  the  no  action  . 
alternative  The  proposed  project 
provides  a  maximum  development  of 
750  wells  and  300  locations  within  the 
GWA  II  analysis  area,  in  addition  to 
existing  operations.  The  proposed 
project  would  affect  2.416  acres, 
bringing  the  total  disturbance  area 
within  the  GU'.A  II  area  to  14.943  acres 
of  land.  . 

Dated:  Januan-  12.  19f).'>. 
Gordon  SchafTer. 
Anting  Statf  Director. 
|FR  Doc.  qS-iatlO  Filed  1-19-95:  8:45  ami 

BILLING  CODE  4310-84-P 

[UT-S2C;-05-1 330-00] 

Public  Review  Period  of  Proposed 
Classification  Standards  for 
Establishing  Known  Leasing  Areas  for 
Gilsonite 

SUMMARY:  The  Secretary  of  the  Interior, 
through  Secretarial  Orders  3071  and 
3C87  transferred  the  authority  under  43 
use  21  to  classjf\-  public  lands  for 
leasable  minerals  to  the  Director.  Bureau 
of  Land  Management.  On  May  22.  1986, 
regulations  were  finalized  at  43  CFR 
part  3500  which  provided  for 
prospecting  permits  for  gilsonite  on 
lands  that  were  not  known  to  contain 
valuable  deposits  of  gilsonite.  Lands 
with  known  gilsonite  deposits  will  be 
subject  to  competitive  leasing  .-. 
procedures  o'lly.  The  Utah  State  Office. 
Bureau  of  Land  Management  (BLM)  is 
requesting  the  public  to  review  the 
follow  ing  prop.osed  standard  which 
would  be  used  to  determine  whether 
lands  will  he  subject  to  competitive 
leasing  for  gilsonite.  Lands  will  be 
defined  as  a  Known  Gilsonite  Area  and 
subject  locompeiitive  leasing  if  they 
contain  a  gilson.Ie  vein  that  can  be 
mapped  as  a  continuous  \  ein  based  on 
surface  exposures  or  other  indications  (>f 
a  continuous  linear  feature.  The  Known 
Gilsonite  Leasing  Area  shall  be 
described  1  y  aliquot  parts  generally  no 
.smaller  than  a  quarter-quarter  section  or 
when  appropriate  a  lot.  If  any  part  of  the 
lot  or  quarter-quarter  set.tion  contains  a 
portion  of  a  mapped  vein  meeting  the 
classifiraiinn  standartl.  that  subdivisujn 
shall  be  included  within  the  Known 
Gilsonite  Leasing  Area. 

Information  requested  from  the  public 
via  this  notice  may  be  in  the  form  of  a 
letter  and  should  be  as  specific  as 
possible.  Comments  submitted  in 
response  tothis  notice  will  be  accepted 


for  a  period  of  60  days  from  the  date  of 
this  Federal  Register  notice,  and  should 
be  addressed  to:  Mat  Millenbach,  State 
Director.  Bureau  of  Land  Management. 
Utah  State  Office,  P.O.  Box  45155.  Salt 
Lake  City,  Utah.  84145-0155. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Kohler,  Bureau  of  Land 
Management,  Utah  State  Office. 
Division  of  Mineral  Resources.  P.  O.  Box 
45155,  Salt  Lake  City.  Utah  84145-0155, 
(801)539-4037. 
Douglas  M.  Koza, 

Dt'puty  State  Director.  Mineral  Resources. 
|FR  Doc.  95-1521  Filed  1-19-95:  8:45  am| 
BILUNG  CODE  4310-OO-P 


[WY-920-41-5700;  WYW1 21262) 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

lanuan-  10,  1995. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e).  and  43  CFR 
3108.2-3  (a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WY\V121262  for  lands  ia^ampbell 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rales  of  SlO.OO  per  acre,  or 
fraction  thereof,  per  year  and  16<'t 
percent,  respectively. 

The  lessee  has  paid  the  required  .S500 
administrative  fee  and  Si  25  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice  The  lessee 
hasjnet  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188).  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW121262  effective  .September 
J.  1994,  subject  to  the  oiiginal  terms  and 
conditions  of  the  lease  and  the 
mcreased  rental  and  royaitx  rates  cited 
above. 

Pamtita  ].  Lewis, 
'i:ipr'a!irr\'Lcnd  Laiv  Exomuur 
IFR  DoL.  95-1385  Filed  1-19-95.  H~.'^  .uni 
BILLING  CODE  4310-22-M 


rWY-920-41-5700;  WYW1 15954] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

).inuar\  10.  1995. 

Pursuant  to  the  provisions  of  30 
L1..S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3  (a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
\VY\V115954  for  lands  in  Lincoln 


County,  Wyoming,  was  timely  fded  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof,  per  year  and  I6-/3  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
.Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYWl  15954  effective  June  1, 
1994,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  ).  Lewis, 
SupenisoryLand  Law  Examiner. 
IFR  Doc.  95-1384  Filed  1-19-95:  845  ami 

BILLING  CODE  4310-22-M 

[WY-920-41-5700;  WYW11595a]  * 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

January  10,  1995. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3  (a)  and  (bj(l),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYWl  15958  for  lands  in  Lincoln 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof,  per  year  and  16'^.'3  percent, 
respectively. 

The  lessee  has  paid  the  required  S50() 
administrative  fee  and  $125  to 
reim.bur.se  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
.section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W"\^Vl  15958  effective  June  1 . 
1994,  subject  to  the  original  terms  anu 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  |.  Lewis, 
Supenisory  Land  Law  Examiner. 
IFR  Doc.  95-1383  Filed  1-19-95;  8:45  anil 
BILLNG  CODE  431fr-22-M 


PD-943-1430-01;  IDI-14995C] 

Order  Providing  for  Opening  of  Public 
Land;  Idaho 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  cancellation  of 
classification  and  opening  of  public 
land. 

SUMMARY:  This  Order  revokes  the 
Recreation  and  Public  Purpose 
Classification  for  the  land  in  a 
Recreation  and  Public  Purpose  lease 
issued  to  Shoshone  County  for  a 
sanitary  landfill  which  has  been  closed. 
This  order  opens  the  land  to  the  land 
cmd  mining  laws. 

EFFECTIVE  DATE:  February  21,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM,  Idaho  State 
Office,  3380  Americana  Terrace.  Boise, 
Idaho  83706-2500, 208-384-3166. 

1.  The  Recreation  and  Public  Purpose 
Classification  on  the  following 
described  land  is  hereby  revoked: 

Boise  Meridian 

T  48N.,R.  3E.. 
Sec.  15.  Portion  of  the  N'/zNE'A  described 

as  follows: 
Beginning  at  a  point  west  of  the  Polaris 
Peak  Road  on  the  north  line  of  Sec.  15,  S.  89° 
12'  about  195  feet  from  the  corner  common 
to  SecJions  10, 11,  14  and  15. 
From  the  initial  point 
S.  89°  12'  W.,  along  the  north  line  of  Sec. 

IS,  1220  feet: 
S.  0"  12'  E.,  on  a  line  parallel  to  the  east 

line  of  Sec.  15.  600  feet; 
N.  q9°  12'  E.,  on  a  line  parallel  to  the  north 
line  of  Sec.  15,  775  feet,  more  or  less  to 
the  point  on  the  west  side  of  the  Polaris 
Peak  road; 
Northeasterly  along  the  west  side  of  the 
Polaris  Peak  Road,  850  feet,  more  or  less 
to  the  point  of  beginning. 

The  area  described  above  contains  13.19 
acres  in  Shoshone  County. 

2.  At  9:00  a.m.  on  February  21,  1995, 
the  land  described  in  paragraph  1  will 
be  opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9:00  a.m.  on 
February  21,  1995,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

3.  /it  9:00  am.  on  February  21.  1995, 
the  land  described  in  paragraph  1  will 
be  opened  to  location  and  entry  under 
the  United  States  n.ining  laws. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 


JMI 


Any  such  attempted  adverse  possession 
under  30  U.S.C.  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Bureau  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessor)'  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  January  13, 1995. 
M .  William  Weigand, 

State  Office  Unit  Leader  for  Realty  Unit. 
IFR  Doc.  95-1546  Filed  1-19-95;  8:45  ami 

BILLING  CODE  4310-GG-M 

[NV-930-1 430-01;  N-59197] 

Notice  of  Realty  Action:  Non- 
Competitive  Sale  of  Public  Lands 

AGENCY:  Bureau  of  Land  Managem.ent, 

Interior. 

ACTION:  Non-Competitive  Sale  of  Public 

Lands  in  Clark  County,  Nevada. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  sale  utilizing  non- 
competitive procedures,  at  not  less  than 
the  fair  market  value.  Authority  for  the 
sale  is  Section  203  and  Section  209  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA). 

Mount  Diablo  Meridian,  Nevada 

T.  21  S.,R.  60E., 
Sec.  34:  SE'aNE'ANWVhNE'^. 
Containing  2.50  acres,  more  or  less. 

This  parcel  of  land,  situated  in  Las 
Vegas,  Nevada  is  being  offered  as  a  non- 
competitive sale  to  Perm-Bill  Homes. 

This  land  is  not  required  for  any 
federal  purposes.  The  sale  is  consistent 
with  current  Bureau  planning  for  this 
area  and  would  be  in  the  public  interest. 

In  the  event  of  a  sale,  conveyance  of 
the  available  mineral  interests  will 
occur  simultaneously  with  the  sale  of 
the  land.  The  mineral  interests  being 
offered  for  conveyance  have  no  known 
mineral  value.  Acceptance  of  a  direct 
sale  offer  will  constitute  an  application 
for  conveyance  of  those  mineral 
interests.  The  applicant  will  be  required 
to  pay  a  $50.00  nonreturnable  filing  fee 
for  conveyance  of  the  available  mineral 
interests. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30. 
1890  (43  U.S.C.  945). 

2.  Oil,  gas,  sodium,  potassium  and 
saleable  minerals,  and  will  be  subject  to 


an  easement  30.00  feet  in  width  on  the 
south  and  east  boundaries,  and  a  15.00 
foot  spandrel  at  the  southeast  comer,  for 
roads,  public  utilities  and  flood  control 
purposes  in  accordance  with  the 
transportation  plan  for  Clark  Countv/the 
City  of  Las  Vegas. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  sales  and  disposals 
under  the  mineral  disposal  laws.  This 
segregation  will  terminate  upon 
issuance  of  a  patent  or  270  days  ft-om 
the  date  of  this  publication,  whichever 
occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  mav 
submit  comments  to  the  District 
Manager,  Las  Vegas  District.  P.O  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  bv 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior,  The  Bureau  of  Land 
Management  may  accept  or  reject  anv  or 
all  offers,  or  withdraw  any  land  or 
interest  in  the  land  from  sale,  if,  in  the 
opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  FLPMA.  or  other 
applicable  laws.  The  lands  will  not  be 
offered  for  sale  until  at  least  60  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  lanuarj- 6,  1995. 
Gary  Ryan, 

Acting  District  Manager.  Las  Vegas.  ST. 
IFR  Doc.  95-1461  Filed  1-19-95;  8:45  ami 

BILUNG  CODE  431(M4C-M 


tlD-942-04-1 420-00] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office.  Bureau  of  Land 
Management.  Boise.  Idaho,  effective 
9:00  a.m..  January  11,  1995. 

The  supplemental  plat,  prepared  to 
divide  lot  13  into'lots  16  and  17  in 
section  2,  T.  8  S.,  R.  25  E.,  Boise 
Meridian,  Idaho,  was  accepted,  Januar\ 
5,  1995. 

This  plat  was  preprared  to  meet  cenain 
administrative  needs  of  the  Burea-j  of 
Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey. 
Idaho  State  Office,  Bureau  of  Land 
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Management,  3380  Americana  Tnrraai, 
Boise,  Idaho.  83706. 

DatPd:  lanuary  11.  1995. 
Duane  E.  Olsen, 

Chief  Cadastral  Suncyur  for  Idaho. 

IFK  Doc.  ').->-14-)6  Fi!fd  ]-19-«5,  8:4,'iaiii| 

BILLING  CODC  4310-GG-M 


[CA-942-1 420-00] 

Filing  of  Plats  of  Survey;  California 

AGENCY:  Bureau  of  Uind  Management, 
interior. 

ACTION:  Notice. 


SUMMARY:  Tile  purpose  of  tliis  notice  is 
to  inform  the  public  and  interested  state 
and  local  government  officials  of  the 
latest  filing  of  FMafs  of  Sur\'ey  in 
California. 

EFFECTIVE  DATES:  Filing  was  effective  at 
10:00  a.m.  on  the  date  of  submission  to 
the  Bureau  of  Land  Management  (DLM). 
California  State  Office,  Public  Room. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  R.  Collie,  Acting  Chief,  Branch 
of  Cadastral  Survey,  Bureau  of  Land 
Management  (BLNl),  California  State 
Office,  2800  Cottage  Way,  Room  E- 
2845.  Sacramento,  CA  9.582.5.  91fi-97'.>- 
2890. 

SUPPLEMENTARY  INFORMATION:  The  Plats 
of  Survey  of  lands  described  below  have 
lieen  officially  filed  at  the  California 
State  Office.  Sacramento,  CA. 

MuunI  Diablo  Meridian,  California 

T  14  S.,  R.  26  E., — Dependent  resurvey  and 
subdivision  of  section  12,  (Group  1197) 
accepted  September  20, 1994.  to  iiipi't 
certain  administrative  needs  of  the 
Bureau  of  Indian  Affairs,  Central 
California  .Ageni  y. 

T  :15  N.,  R.  .5  VV., — Supplemental  plat  of  tiie 
SE  V*  of  section  13,  accepted  September 
21,  1994.  to  meet  certain  administrative 
needs  of  the  U.S.  Forest  Servit  e,  Shasta- 
Trinity  National  Forest. 

1 .  8  N..  R.  23  E., — Dependent  resurvey  and 
subdivision  of  sections.  (Group  113(>) 
accepted  September  30, 1994,  to  mei't 
certain  adrninisfrative  needs  of  the  BLM. 
Bakersfield  District.  Bishop  Resoune 
Area. 

r.  13  N..  R.  17  E.. — Amended  Supplemental 
plat  of  sections  21  and  28.  at  ceptod 
Dei;embpr  8.  1994.  lo  meet  certain 
administmtive  needs  of  the  U.S.  Forest 
Service.  Lake  Tahoe  Basin. 

T.  12  N.,  R.  10  E..— Supplemental  plat  of  the 
NW  Vj  of  section  2,  accepted  December 
29, 1994,  to  meet  certain  administrative 
reeds  of  the  BLM.  BakersHeld  District. 
Fnlsom  Resource  Area. 


.San  Bernardino  Meridian,  California 

T  8  N..  R.  2  W.,— Supplemental  plat  of 
section  4.  accepted  October  5. 1994,  to 
meet  certain  administrative  needs  of  the 
BLM,  California  De.sert  District,  Barslow 
Resource  Area. 

i    16  N..  R.  13  E., — Supplemental  plat  of  the 
SE  V*  .Section  11,  accepted  November  4, 
1994,  to  meet  certain  administrative 
needs  of  the  BL.M,  California  De.sert 
District,  Needles  Resource  Area. 

T  16  N..  R.  13  E.,— Supplemental  plat  of  the 
NVV  'A  of  Section  13,  accepted  November 
4,  1994,  to  meet  certain  administrative 
needs  of  the  BLM,  California  Desert 
Distri(  t,  Needles  Resource  Area. 

All  of  the  above  listed  .survey  plats  are 
now  the  basic  record  for  des<:ribing  the 
lands  for  all  authorized  purposes.  The 
survey  plats  have  been  placed  in  the 
open  files  in  the  BUvI,  C^ilifornia  .State 
Offi(  e.  and  are  available  to  the  public  as 
a  matter  of  information.  Copies  of  the 
.surx'ey  plats  and  related  field  notes  will 
be  furnished  to  the  public  upon 
payment  of  the  appropriate  fee. 

Dated:  Januar}'  12,  1995. 
Michael  R.  Collie, 

Acting  Chief,  Branch  of  Codubtml Sunit^y. 
IFR  Doc.  95-1457  Filed  1-19-95;  8:45  ami 
BILLiNG  CODE  431(M0-M 


[ES-962-4950-1 0-4041]  ES-047066,  Group 
95,  Arkansas 

Notice  of  Filing  of  Plat  of  the 
Dependent  Resurvey  and  Subdivision 
of  Sections  and  the  Survey  of  the 
Center  Line  (as  Built)  of  Arkansas 
State  Highway  No.  43  in  Sections  1  and 
12 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  south  boundary,  the  east 
boundary,  a  portion  of  the  subdivisional 
lines;  the  survey  of  the  subdivision  of 
certain  sections;  and  the  sur\'ey  of  the 
center  line  (as  built)  of  Arkansas  State 
Highway  No.  43  in  sections  1  and  12, 
Township  16  North,  Range  23  West, 
Fifth  Principal  Meridian,  Arkansas,  will 
be  officially  filed  in  Eastern  States, 
Springfield,  Virginia  at  7:30  a.m..  on 
Februar>'  24. 1995. 

The  sur\ey  was  made  upon  request 
submitted  by  the  National  Park  Service. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Deputy  State  Director  for 
Cadastral  Survey,  Eastern  States,  Bureau 
of  Land  Management,  7450  Boston 
Boulevard.  Springfield.  Virginia  22153. 
prior  to  7:30  a.m..  February  24. 1995. 

Copies  of  the  plat  will  be  made 
available  upon  roquost  and  prepayment 
of  the  reproduction  fee  of  .?2.75  per 
copy. 


Dated:  January  16, 1995. 
Stephen  G.  Kopach, 

Chief  Cadastral  Sun-eyor. 

|FRDo<;.  95-1462  Filed  1-19-9.5;  8:45  ami 

BILLING  COOE  4310-GJ-M 


[ES-960-4730-12;  ES-047069.  Group  145. 
Wisconsin] 

Notice  of  Filing  of  Plat  of  Survey  of 
Two  Islands 

The  plat  of  the  survey  of  two  islands 
in  the  Wisconsin  River,  in  section  24, 
Township  22  North,  Range  5  Ea.st. 
Fourth  Principal  Meridian,  Wiscon.sin, 
will  be  officially  filed  in  Eastern  .States, 
Springfield,  Virginia  at  7:30  a.m.,  on 
February  27.  1995. 

The  survey  was  executed  in  responsi; 
to  an  application  submitted  by  Mr. 
Joseph  Sireb,  Port  Edwards.  VVis<:onsin 
54469-1492. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor 
for  Cadastral  Survey.  Eastern  States 
Office.  Bureau  of  Land  Management. 
7450  Boston  Boulevard.  Springfiebl 
Virginia  22153,  prior  to  730  a.m., 
February  27,  1995. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  |>er 
copy. 

Dated:  (anuary  12. 199S. 
Stephen  G.  Kopach, 
Chief  Cadastral  Sur\-eyor. 
IFR  Doc.  95-1463  Filed  1-19-95;  845  ami 
BILLMO  COOE  431»-CJ-M 


[OR-843-1 430-01;  GP5-054;  OR-60483] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Oregon 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
withdraw  2,090  acres  of  National  Forest 
System  lands  to  protect  the 
improvements  of  an  administrative  site, 
and  the  scenic,  recreational,  historic, 
and  wildlife  habitat  values  of  lands  in 
the  Rogue  River  National  Forest.  This 
notice  closes  the  lands  for  up  to  two 
years  from  mining.  The  lands  have  been 
and  will  remain  open  to  mineral  leasing. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
April  20, 1995. 

ADDRESSES:  Comments  and  meeting 
rc<piesls  should  be  sent  to  the  Oregon/ 
Washington  State  Director,  BLM,  P.O. 


Boxi2965,  Portland,  Oregon  97208- 
296$. 

FOR  .FURTHER  INFORMATION  CONTACT: 
Lind^  Sullivan,  BLM  Oregon/ 
Washington  State  Office,  503-952-6171, 

SUPPLEMENTARY  INFORMATION:  On 
Nov3|mber  28.  1994,  the  U.  S. 
Depulment  of  .Agriculture,  Forest 
.Ser\  ite,  filed  an  application  to 
will  draw  the  following  described 
National  Forest  System  lands  from 
location  and  entry  under  the  United 
Stat  ?B  mining  lavvs  (30  U.S.C.  Cb.  2 
(19S!))),  but  not  the  mineral  leasing 
laws'  subject  to  valid  existing  rights: 

Will  ihette  Meridian 


1 1' 


Rah 
T.  25 


f  River  \'ational  Forest 
Rahl^l/  Ears — Falcon  Wildlife  Area 
$,R.  3E., 


Se:.  26,  WV^SVVV.  and  SE'  ^SWV^; 

Se:^  27,  EV2SVV'/.  and  SE'/.;-. 

Sei  34,  NEV4,  E'/A'W'A,  EV:.NE''4SW'/4.  - 

>J'/:;SEV4.  and  NViSV^SE'A; 
Se:;  35,  WV;.NE'/4.  NW'A.  NV2SWV4. 

v|'/2S\VV4S\VV4,  and  WVzNW'ASE'.^. 

RogL  9  River  Wild  and  Scenic  Corridor 

T  3qiS.,R.  3E., 

Set.  l.EV^SE'/.; 
Sek  12,NEV4NE'/4NE'/4: 
Set;.  13,E'/2N\VV4; 

Set,  23.  NEV4NEV4SEV4  and  WV^W'/aSE'/i: 
Sek  34.  SEV4NEV4SEV4; 
Sek  35,  SEV4NEV4N\V'/4. 
SW/4SVVV4NVV'/4,  and  NVV'aSE'aNW'a. 
T.  31IS..R.  3E., 

Sek  17,  NEV4N\VV4NEV4; 
Set.  19,  NW'/4NEV4NEV4  and 

$E'/4SEV4NE'/4. 

T.  2g|  S,  R.  4  E., 

Sek  10.  \VV2EV2NEV4.  SVzSV-SW'/..  and 
E'/iNW'ASE'A; 

Sek  15,  NViNW'A; 

Sek  21,  NW'ANE'/.; 

Sek  29,  SE'aSWA: 

Set.  32,  E'/jNVV'/.: 
T.  2C(S.,R.  5E., 

Set;.  4,  SV2NE'/4. 

Uniiin  Creek  Historic  District 

T  3l'S.  R.  3E., 

Sec.  2.  SVV'ASVV'ANW'/,: 

Sec  3,  EV2NEV4SEV4,  SEV4SWV4SE'  '4,  and 

jfjW'ASE'ASE'/i: 
Sek  9.  NV2NEV4SEV4; 
Sek  10.  NEV4NVVV4NE'/4. 

$VVV4N\VV4NE'/4,  and  SEV4SE'/.N\VV4. 

Ahbdtt  Creek  Recreation  Site 

T  31  S..R.  3E., 
Sec.  7,  EV2SEV4SWV4  and  WV2SWV4SEV4: 
Sec.  18,  NVVV4NW'/4NEV4  and 
HiE'/.NE'ANVV'A. 

Mill  Creek  Recreation  Site 

T  32S..R.  3E., 
.Sec.  9,  SW'/4SE"4; 
Sec.  16,  NV2NWV4NEV4. 

Prospect  Ranger  Station  Administrative  Site 

T  32S.,R.  3E.. 

Sec.  29,  WV2NEV4N\VV4. 


The  areas  described  aggregate  2.090  acres 
in  lackson  and  Douglas  Counties. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  recreational 
values  of  Abbott  Creek  and  Mill  Creek 
recreation  sites,  wildlife  habitat  of 
Rabbit  Ears — Falccin  wildlife  area, 
historical  values  of  Union  Creek  historic 
district,  facilities  and  improvements  of 
Prospect  ranger  station  administrative 
site  and  the  scenic  values  of  Rogue 
River  wild  and  scenic  corridoi. 

For  a  period,  of  90  days  ft^ora  the  dale 
of  publication  of  this  notice,  all  p:^rsons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proprsod  withdrawal  may 
present  thei(  views  in  writing  to  the 
State  Director  at  the  address  indicated 
above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
parties  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
wTitten  request  to  the  State  Director  at 
the  address  indicated  above  within  90 
days  from  the  date  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  other  National  Forest  management 
activities,  including  permits,  licenses, 
and  cooperative  agreements,  that  are 
compatible  with  the  intended  use  under 
the  discretion  of  the  authorized  officer. 

Dated:  Januar>  10. 1995. 
Robert  D.  DeViney.  Jr.. 
Acting  Chief  Branch  of  Lands  and  Minerals 
Operations. 

IFR  Doc.  95-1460  Filed  1-19-95;  8:45  ami 
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PD-943-1430-01;  IDI-28376,  IDI-29282,  IDI- 
28738, 101-06678] 

Idaho;  Withdrawal  and  Reservation  of 
Lands 

,  AGENCY:  Bureau  of  Land  Management, 
Interior. 
ACTION:  NoUce. 


SUMMARY:  The  temporary  segregation  of 
four  pending  withdrawal  applications 
encompassing  7,087.04  acres  has 
expired.  The  lands  will  be  open  to  entrv 
under  the  general  land  laws  and  the 
mining  laws  on  February  20.  1995.  The 
opening  order  affects  two  Forest  Ser\  ice 
sites  (Howell  Caayon  and  the  Valbois 
Resort),  the  Bu.-eau  of  Land 
Management's  Centerville  Tu'.viisi'.e. 
and  the  Grandvjew  Wildiifu 
Management  .^rea  which  is 
administered  jciintly  by  the  B'jreau  of 
Land  Management  and  the  Idaho 
Department  ol  fish  and  Game.  The 
)ands  have  been  and  will  r.ontinueJo  be 
open  to  the  mineral  leasing  laws. 

EFFECTIVE  DATE:  Fe!)rjary  20.  l'-.-,'5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay.  BLM.  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho  83706-2500,  208-384-3166. 

SUPPLEMENTARY  INFORMATION:  The 
Notices  of  Proposed  Wiithdrawal  were 
published  in  the  Federal  Register  (56 
FR  100,  May  23.  1991;  57  FR  68,  April 
8,  1992;  57  FR  118,  June  18,  1992;  22 
FR  207.  October  31 .  1995),  which 
segregated  the  lands  described  therein 
from  the  general  land  laws  and  the 
mining  laws,  subject  to  valid  existing 
rights,  but  not  from  the  mineral  leasing 
laws.  The  withdrawal  applications  have 
been  relinquished.  The  lands  are 
described  as  follows: 

Boise  Meridian 

(lDI-28376) 

Howell  Canyon  Recreation  Complex 

T.  12S.,R.  24E., 
Sec.  36.  SWV4NWV4.  WV2SWV4  and 

SV2SE'/4. 
T.  12S..R.  25E.. 
Sec.  31.  lot  4,  NE'/4NE'  4.  SW  4NE'  4. 

WV2SEV4NEV4.  SE-  4SVVV4  and  SEV*: 
Sec.  32.  S"2SE'.4S\V'/4N\V'  4.  SE'.4MV'  4 

and.NVjSVV  4. 
T.  13S..R.  24  E.. 
Sec.  1.  N'/?lot  1.  lots  2  to  4  inclusive. 

S'/2NW'.4  and  S\VV4: 
Sec.  2: 
Sec.  3,  lots  1  to  4  inclusive,  SV2NV.:. 

NV2SV2  and  SW"4SW"4: 
Sec.  4.  lots  1  and  2,  S'  AE'/4.  .\E'  4SW'  4. 

SV2SW"4  and  SE'/4: 
Sec.  9.  NV^NTi'  4.  SW  4NE'  4  and 

E'/2NWV4: 
Sec.  ll.NE'A; 
Sec.  12.  NWV4. 
(IDI-29282) 

Valbois  Resort . 

T.  15  N.,  R.  2  E..  those  portions  of  the 
following  descril)ed  lands  lying  along 
and  generally  to  the  east  of  the  divide 
between  the  Weiser  River  and  Payette 
River  and  t)eing  in  the  Payette  River 
watershed. 
5>ec.  1,  those  portions  lying  in  Valley 
County; 
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Sec.  11.  Nt'/4NE'/t,  SW'/.NEV4.  SE'ANE'A. 

NE'/^SE'A,  WV2SEV4  and  SE'^.SE'A; 
.Sei:.  12.  all  except  part  of 

NW'aM\"aNWV4NWV4  lying  in  Adam.s 

County: 
Sec.  13.  all  of  the  NV2,  except  for  part  of 

NW'/.SW</.NVV'ANW''4  lying  in  Adams 

County: 
.Sec.  14,E'mNEV4. 
T.  1.5  N..  K.  .T  E., 
Sec.  6: 
Sec.  7,  lots  1  to  4  luclusive,  NWV^NE'/* 

and  E'.^WVi; 
.Sec.  18.  lots  1  and  2  and  EVA'W'u. 
[ini-287.18) 

Ct'nten,-ille  Toansitff 

T.  7  N..  R.  .">  I- , 

Sec  20 
(IUI-06b;Ki 

Grandview  Wiltlliff^  Mcnagnnn-nt  An'ti 

T.  .5S..R.  3E. 

Sec.  4,  lot  5: 

.Sfc.  9,  lots  1  and  4.  NE'aSE'...,  li'hKEV* 
and  SEV^NE'A. 

The  areas  described  aggregate  7.0H7.04 
acres  in  Elmore,  Boise,  Adams.  Valley  and 
Cassia  Counties. 

At  9:00  a.m.  on  February  20, 1995,  the 
lands  shall  be  evened  to  the  general 
land  laws,  including  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights,  the 
provisions  of  applicable  law. 
Appropriation  of  lands  described  in  this 
order  under  the  general  mining  laws 
prior  to  the  date  and  time  of  restoration 
is  unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  II.S.C.  .38 
(1988).  shall  vest  no  rights  against  the 
United  States.  Acts  requirr;d  to  es;,3blish 
a  location  and  to  initiate  a  right  of 
p()s.session  are  governed  by  State  law. 
The  Bureau  nf  Land  Manag«'ment  will 
not  intervene  in  d.ispiifes  betvve.m  ri\al 
loc.'itors  over  possessory  rights  sino^ 
Congn'ss  has  provided  for  siK:h 
dt'tcrminntions  in  local  courts. 

Uaied:  laiiuory  11.1005. 
M.  Wiiliain  VVeigand, ' 

Shilf  (Jffit  (•  I  nit  Ucdt-r  fur  Ht-altv  I  'nit. 
IKK  I>)c.  95-1345  Filed  l-1'.»-'t5;  8  45  aiii] 
BILLINQ  COD€  4310-QG-M 


Fish  and  Wildlife  Service 

Receipt  of  Application(s)  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  i:er1ain 
ac  tivities  with  endangered  species.  This 
notic  e  is  provided  pursuant  to  Section 
in((:)  of  the  Endangered  .Spe<:ics  Act  of 
1973.  as  amended  (16  U.S.C.  1.531,  ef 
seq.) 
PKr-7')HO<)4 

Applicant:  |o.hi)  T  Biiixus.  .San  Mi»r»j)s. 
Texas. 


The  applicant  requests  a  permit  to 
include  take  activities  for  gohlen- 
cheeked  warbler  (Dendroica 
chrysoparia)  and  black-capped  vireo 
( \7reo  airicapiUus)  for  the  purpose  of 
scientific  research  and  enhancement  of 
propagation  and  survival  of  the  species 
as  prescribed  by  Service  rotrovery 
documents. 
PRT-798107 

Applicant:  Kenneth  J.  Kingsley.  SWflA 
Incorporated.  Tucson,  Arizona. 

The  applicant  requests  a  permit  to 
include  take  activities  for  lesser  long- 
nosed  bat  [Leptonycteris  curnsoae 
,  yerbabuenae)  from  unknown 
populations  in  Arizona,  aiit!  to  take 
specimens  of  the  seven  Texas  cave 
invertebrates  from  unknown  locations 
in  Texas,  for  scientific  research  and 
enhancement  of  propagation  and 
sur\  ival  of  the  species  as  prescribed  by 
.Service  recovery  documents. 
PRT-798104 

App/i'conl;  Terrell  |.  (ohnson.  Los  Alamos, 
New  Mexico. 

The  applicant  requests  a  permit  to 
include  take  activities  for  the  bald  eagle 
{Haliaeetus  leucocephalus),  peregrine 
falcons  [Faico  peregrinus  unatum],  and 
Mexican  spotted  owl  [Strix  ocridentalis 
lucida]  at  various  locations  within  the 
State  of  New  Mexico,  for  scientific 
research  and  enhancement  of 
propagation  and  survival  of  the  species 
as  prescribed  by  Service  recoveri* 
documents. 
PRT--98088 

Applicant:  David  Lewis  Steed,  OUS 
A.ssoc  iates,  Austin,  Tex.is. 

The  Applicant  requests  a  permit  to 
include  take  activities  .^or  the  bl.ick- 
cappcd  vireo,  golden-cheeked  warbler, 
and  the  seven  Texas  cave  invertebrates 
in  Travis  and  Williamson  Counties. 
Texas,  for  scientific  research  and 
enhancement  of  propagation  and 
survival  of  the  species  as  presj  ritied  by 
•Serv  ice  recovery  documents. 
l'RT-7<-.746r) 

Applicant:  Ch&nipion  Iiiteniatiouiil 
Ckjrporaf ion/David  L.  Rajy^ell.  Ihinlsville. 
Texas. 

The  applicant{s)  request  a  permit  to 
include  take  ac  tivities  for  the  red- 
i:()(;ka(ied  woodpecker  [Picoides 
boreaUs]  on  CIC  lands  and  Texas  State 
Forests,  and  Houston  toad  [Bufo 
hoitstonensis)  occurring  in  Bastrop 
C'ounty,  Texas,  for  scientific  research 
and  enhajicement  of  propagation  and 
survival  of  the  species  as  prescribed  by 
Service  recovery  documents. 
ADDRESSES:  Written  data  or  conunenls 
should  be  submitted  to  the  Assistant 
Riigional  Director,  txological  5>«irvires, 


US.  Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque.  New  Mexico  87103, 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  f«)r  the 
date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are        • 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Acl,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (See 
ADDRESSES  above.) 
lames  A.  Young, 

Acting  Hegional  Dinrtor.  Region  2. 
Albuquerque,  New  Mexico. 
jF-K  Uoc.  95-1429  Filed  1-19-95:  8:45  .im| 
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Endangered  and  Threatened  Species 
Permit  Applications 

AGENCY:  Fish  and  Wildlife  Service. 
ACTION:  Notice  of  re<:eipt  of  applications 
for  pennit. 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  .Set  t ion 
10(c)  of  the  Endangered  Spec  ies  Act  of 
1973,  as  amended  (16  U.S.C.  1531  H 
seq): 
F'RT-79M044 

Applicant:  Dr.  Phillip  Doerr,  North  Carolina 
.St.nte  University.  Ra'.eigh,  North  Carolina. 

The  applicant  requests  a  pcsmiil  to 
take  (trap,  survey,  and  collect  blood 
.samples)  the  endangered  red-cockadcd 
woodpecker,  Picuidps  borealis,  on 
public  and  private  lands  in  North 
Carolina.  These  activities  are  proposed 
for  the  purpose  of  enhancement  of 
survival  of  the  species. 
PKT-7978l)6 
Applicant:  Ron  Redman.  Conway,  Arkiii>si:.s 

The  applicant  requests  a  permit  In 
take  (trap,  survey)  the  endangered 
American  burying  beetle,  Nicropberus 
ninpriccinus.  on  public  and  private  land.s 
in  Arkansas,  Oklahoma,  Louisiana,  and 
Texas.  These  activities  are  proposed  for 
the  purpose  of  enhancement  of  surviv.d 
of  the  species. 

Written  data  or  comments  on  any  of 
these  applications  should  be  submitted 
to:  Regional  Permit  Coordinator.  U..S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Suite  210,  Atlanta,  Georgia 
30345.  All  data  and  comments  must  Ijc 
received  by  the  Regional  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  an> 
available  for  review,  subject  to  the 


requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Suite  210,  Atlanta,  Georgia 
30345  (Attn:  Permit  Coordinator). 
Telephone:  404/679-7110;  Fax:  404/ 
679-7081. 

Dated:  January  10, 1995. 
|udy  L.  Jones, 
Acting  Regional  Director. 
(FR  Doc.  95-1430  Filed  1-19-95;  8:45  am] 
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Notice  of  Availability  of  ttie  Agency 
Draft  Recovery  Plan  for  the  Royal  Snail 
for  Review  and  Comment 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  an 
agency  draft  recovery  plan  for  the  royal 
snail.  The  royal  snail  is  knovtm  from 
only  two  spring  runs  on  public  lands  in 
the  Sequatchie  River  system,  Marion 
County,  Tennessee.  The  Service  soficits 
review  and  comments  from  the  public 
on  this  draft  plan. 

DATES:  Comments  on  the  agency  draft 
recovery  plan  must  be  received  on  or 
before  March  21, 1995  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  agency  draft  recovery  plan  may 
obtain  a  copy  by  contacting  the 
Asheville  Field'Office,  U.S.  Fish  and 
Wildlife  Service,  330  Ridgefield  Court, 
Asheville,  North  Carolina  28806 
(Telephone  704/665-1195).  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  J..  Allen  Ratzlaff  at  the  address  and 
t»lephone  number  shown  above  (Ext. 
229). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  or  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
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endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  estabfisb 
criteria  for  recognizing  the  recovery 
levels  for  downlisUng  or  delisting  them, 
and  estimate  time  and  cost  to 
implement  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.) 
(Act),  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  a  pubUc  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  pubUc  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

Based  upon  available  information 
concerning  the  range,  biology,  and 
threats  to  its  continued  survival,  it  is  not 
yet  possible  to  determine  if  or  when  fiill 
recovery  of  the  royal  snail  is  possible. 
Accordingly,  this  draft  recovery  plan 
outlines  a  mechanism  that  provides  for 
the  protection  and  maintenance  of  all 
known  populations,  with  emphasis  on 
determining  the  autecological  factors 
necessary  to  manage  the  species.  The 
royal  snail  was  officially  listed  as  an 
endangered  species  on  April  15,  1994, 
primarily  because  its  extremely  Umited 
distribution  and  the  limited  amount  of 
occupied  habitat  make  this  species 
extremely  vulnerable  to  extirpation. 
Threats  to  the  species  include  siltation; 
road  construction;  logging;  agricultural, 
municipal,  industrial,  and  mining 
runoff  (both  direct  and  &x)m  subsurface 
flows);  vandalism;  and  pollution  from 
trash  thrown  in  the  spring  runs. 
Comments  and  information  provided 
during  this  review  will  be  used  in 
preparing  the  final  recovery  plan. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is 
Section  4(f}  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(f). 


Dated:  January  10. 1995. 
Robert  R.  Currie, 
Acting  Field  Supervisor. 
(FR  Doc  95-1459  Filed  1-19-95:  8:45  ami 
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Minerals  Management  Service 

Information  Collection  Sut>mitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  supporting  statement  for  a  new 
form,  MMS-4402,  Notice  of  Intent  to 
Take  Coal  Transportation  and  Washing 
Allowances,  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
new  form  and  related  explanatory 
material  may  be  obtained  by  contacting 
Jeane  Kalas  at  (303)  231-3046. 
Comments  and  suggestions  on  the  new 
form  should  be  made  directly  to  the 
Bureau  Clearance  Officer  at  the 
telephone  number  listed  below,  and  to 
the  OMB  Paperworic  Reduction  Project, 
Washington,  D.C.  20503,  telephone 
(202) 395-7340. 

Title:  Supporting  Statement  for  Notice 
of  Intent  To  Take  Coal  Transportation 
and  Washing  Allowances. 

Abstract:  The  Minerals  Management 
Service  (MMS)  is  amending  its 
valuation  regulations  governing  coal 
transportation  and  washing  allowances, 
particularly  as  they  relate  to  forms  filing 
requirements  and  associated  sanctions 
for  failure  to  file  required  forms  on  time. 
Because  MMS  has  experienced 
numerous  problems  with  administration 
of  the  allowance  regulations,  an 
Allowance  Study  Group  composed  of 
representatives  from  MMS,  States  and 
Tribes,  and  industry  was  formed  to 
evaluate  the  current  regulatory 
requirements.  Based  on  the 
recommendations  of  the  Studv  Group. 
MMS  is  amending  its  valuation 
regulations  and  has  developed  a  new 
form,  the  Notice  of  Intent  To  Take  Coal 
Transportation  and  Washing 
Allowances,  Form  MMS-4402.  The  new- 
form  will  be  used  to  notify  MMS  of  a. 
company's  intention  to  fake 
transportation  and  processing 
allowances.  It  will  ehminate  the  need  to 
report  estimated  allowances  and  other 
data  and  will  reduce  burden  on  the 
payor. 

Bureau  Form  Number:  MMS-4402. 

Frequency:  Annually  or  during  the 
year  prior  to  claiming  an  allowance. 

Description  of  Respondents:  Coal 
companies. 
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Estimated  Average  Completion  Time: 
r>  minutes. 

Annual  Responses:  40. 

Annual  Burden  Hours:  3.3. 

Bureau  Clearance  Officer:  Arthur 
Quintana  (703)  787-1101. 

Dated:  December  \2.  1994.  ^ 

fames  W.  Shaw, 

.'\ssoc;i7ff?  Director  for  Hoyalty  Management. 
It  R  Doc.  95-1453  Filod  1-19-95;  8:45  ani] 
BILLING  CODE  431fr-MR-P 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

SES  Performance  Review  Board 

AGENCY:  United  States  Agency  for 
International  Development. 
ACTION:  Notice  of  Membership  of  1995 
.Senior  Executive  Service  Performance 
Review  Board. 

SUMMARY:  The  members  of  the  SES 
Performance  Review  Board  for  1995  are 
;is  follows: 

Richard  McCall.  Chairman.  Roxann  Van 
Dusen.  SES  Member,  James  Govan, 
SES  Member.  Richard  Nygard.  SES 
Member.  James  Dumil,  SES  Member, 
Lenora  Alexander.  Public  Member. 
FOR  FURTHER  INFORMATION  CONTACT: 
R.  Darlene  DeWitt,  (202)  663-1423. 

Dated:  January- 9,  1995. 
Shirley  D.  Renrick, 

Executive  Secretary;  Performancv Review 
Hoard. 
IFR  Doc.  95-1382  Filed  1-19-95;  8:45  ami 

BILLING  CODE  611»-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32644] 

Richard  J.  Corman — Continuance  in 
Control  Exemption — R.J.  Cornian 
Railroad  Company/Cleveland  Line 

Richard  J.  Corman  (Corman),  a 
noncarrier  individual,  has  filed  a  notice 
of  exemption  to  continue  in  control  of 
R.J.  Corman  Railroad  Company/ 
Cleveland  Line  (RJCC).  upon  R|CC 
becoming  a  rail  carrier. 

RJCC  has  concurrently  filed  a  notice 
of  exemption  in  R.J.  Corman  Railroad 
Company/Cleveland  Line — Acquisition 
and  Operation  E.xemption — Rail  Line  of 
R.I.  Corman  Railroad  Company/ 
Memphis  Line.  Finance  Docket  No. 
32643.  to  acquire  and  operate 
approximately  48.9  miles  of  railroad 
from  R.J.  Corman  Railroad  Company/ 
Memphis  Line  (RJCM)  between 
Warwick  and  Uhrichsville,  OH. 


Corman  also  controls  through  stock 
ownership,  three  nonconnecting  class  III 
rail  carriers:  (1)  RJCM,  which  owns  and 
operates  approximately  72  miles  of  rail 
line  from  Zinc,  TN  to  Memphis 
Junction.  KY.  including  a  branch  line 
between  Russellville  and  Lewisburg, 
KY;  (2)  R.J.  Corman  Railroad 
Corporation,  which  owtis  and  operates 
approximately  20  miles  of  rail  line  from 
Bardstown  Junction  to  Wickland,  KY; 
and  (3)  R.J.  Corman  Railroad  Company/ 
Western  Ohio  Line,  which  owns  and 
operates  approximately  51.5  miles  of 
rail  line  in  Allen,  Auglaize,  and  Mercer 
Counties,  OH. 

The  transaction  is  filed  under  49  CFR 
1180.2(d)(3).  Corman  indicates  that  the 
transaction  will  not  result  in  adverse 
changes  in  service  levels,  significant 
operational  changes,  or  a  change  in  the 
competitive  balance  with  carriers 
outside  the  corporate  family. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Rv.— Control — Brooklyn  Eastern  Dist., 
360  LC.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  slay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Kevin:  M.  Sheys,  1020  Nineteenth 
Street.  NW.  Suite  400,  Washington.  DC 
20036. 

Decided:  January  11.  1905. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vemon  A.  Williams, 
Secretary. 

IFR  Doc.  95-1508  Filed  1-19-95:  8:45  am] 
BILLING  CODE  7035-01-M 


[Finance  Docket  No.  32627] 

Norfolk  Southern  Railway  Company- 
Renewal  of  Lease  and  Corporate 
Family  Exemption — Southern  Railway- 
Carolina  Division 

Norfolk  Southern  Railway  Company 
(NSR)  or  its  predecessors  have  for  over 
90  years  leased  a  portion  of  track  in 
North  Carolina  and  South  Carolina  from 
the  Southern  Railway-Carolina  Division 
(SRCD).'  NSR  owns  all  the  common 
stock  of  SRCD.  The  original  lease  was 
executed  June  30,  1902  and  the  present 
renewal  which  was  executed  in  1958 
expired  on  January  1,  1995.  The 
railroads  have  agreed  to  extend  the  lease 


for  successive  one-year  terms  to 
commence  January  1. 1995,  until 
terminated  by  agreement  of  parties  or 
operation  of  law.  It  is  expected  that 
SCRD  will  be  liquidated  or  merged  into 
NSR.  Accordingly,  the  purpose  of  this 
exemption  is  to  extend  the  lease  until 
such  times  as  this  occurs. 

This  notice  is  filed  under:  (1)  49  CFR 
1180.2(d)(3)  which  exempts  transactions 
within  a  corporate  family  that  do  not 
result  in  adverse  changes  in  service 
levels,  significant  operational  changes, 
or  a  change  in  the  competitive  balance 
with  carriers  outside  the  corporate 
family;  and  (2)  49  CFR  1180.2(d)(4), 
which  exempts  renewal  of  leases  and 
any  other  matters  where  the 
Commission  has  previously  authorized 
the  transaction  and  only  an  extension  in 
time  is  involved.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not  stay  the 
transaction. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Greg  E. 
Summy.  Norfolk  Southern  Corporation. 
Three  Commercial  Place,  Norfolk,  VA 
23510-2191. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  lease  transaction  will  be  protected 
pursuant  to  Mendocino  Coast  Ry.,  Inc. — 
Lease  and  Operate,  354  I.C.C.  732  (1978) 
and  360  I.C.C.  653  (1980)  and  any 
employees  affected  by  the  corporate 
family  transaction  will  be  protected 
pursuant  to  the  conditions  set  forth  in 
New  York  Dock  Ry. — Control — Brooklvn 
Eastern  Dist.,  360  I.C.C.  60  (1979). 

Decided:  January  17.  1995. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vemon  A.  Williams. 
Secri^tary. 

[FR  Doc.  95-1528  Filed  1-19-95:  8:45  am] 
BILUNQ  CODE  703S-01-P 


'  NSR  is  a  class  I  railroad  controlled  by  Norfolk 
Southern  Corporation,  which  owns  all  of  NSR's 
conimori  slock. 


[Finance  Docket  No.  32643] 

R.J.  Corman  Railroad  Company/ 
Cleveland  Line — Acquisition  and 
Operation  Exemption— Rail  Line  of  R.J. 
Corman  Railroad  Company/Memphis 
Line 

R.J.  Corman  Railroad  Company/ 
Cleveland  Line  (RJCC),  a  noncarrier,  has 
filed  a  notice  of  exemption  to  acquire 
and  operate  approximately  48.9  miles  of 
rail  line  extending  between  Warwick 
and  Uhrichsville,  OH.  RJCC  will 
purchase  approximately  33.8  miles  of 
rail  line  owned  by  R.J.  Corman  Railroad 
Company/Memphis  Line  (RJCM) 
betwtien  milcpost  108.4  at  Warwick,  OH 
and  milepost  74.6  at  Dover,  OH.  RJCC; 


*vill  lease  approximately  15.1  miles  of 
rail  line  previously  leased  by  RJCM  fi-om 
CSX  Transportation,  Inc.'  between 
milepost  74.6  at  Dover,  OH  (including 
Certain  switching  tracks  at  Dover)  2  and 
milepost  59.5  at  Uhrichsville,  OH.  The 
Jjroposed  acquisition  and  operation 
transactions  were  expected  to  be 
consummated  on  or  after  December  29 
1994. 

I  This  proceeding  is  related  to  Richard 
).  Corman — Continuance  in  Control 
Exemption— R.J.  Corman  Railroad 
Company/Cleveland  Line,  Finance 
pocket  No.  32644,  wherein  Richard  J. 
Corman  has  conairrently  filed  a  notice 
of  exemption  to  continue  in  control  of 
RJCC  when  RJCC  becomes  a  rail  carrier 
upon  consummation  of  the  transaction 
described  in  this  notice. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Kevin  M. 
Sheys,  1020  Nineteenth  Street,  NW, 
Suite  400,  Washington,  DC  20036. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  January  11, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vemon  A.  Williams, 
Secretary. 
[FR  Doc.  95-1507  Filed  1-19-95;  8:45  ami 

BILUNG  COOE  7035-01-P 


[Finance  Docket  No.  32635] 

Morris  H.  Kulmer,  Kern  W. 
Schumacher,  Troy  W.  Schumacher  and 
Michael  J.  Van  Wagenen — Continuance 
in  Control  Exemption— V&S  Railway, 
Inc. 

Morris  H.  Kulmer,  Kem  W. 
Schumacher,  Troy  W.  Schumacher  and 
N/|ichael  J.  Van  Wagenen,  noncarrier 
individuals  (applicants),  have  filed  a 
notice  of  exemption  to  continue  in 
control  of  V&S  Railway,  Inc.  (V&S)  upon 
V&S's  becoming  a  carrier.  V&S  has 
concurrently  filed  a  related  notice  of 
exemption,  V&S  Railway,  Inc. — 
Acquisition  and  Operation  Exemption- 
Roil  Line  of  St.  ImuIs  Southwestern 
Railway  Company,  in  Finance  Docket 


See  /?./.  Corman  Railroad  Company/Memphis 
Lii\&— Purchase  and  Ijease—CSX  Transportation. 
Int.  Une  Between  Warwick  and  Uhrichsville,  OH, 
Finance  Docket  No.  31388  (Sub-.Mo.  1),  (ICC  served 
Jul  9  23.  1989). 

•  TC&O  D-2  Track  (V.S.  22+81  to  V.S.  17+19). 
Sti(ai>burg  D-2  Track  (VS.  0+00  to  V.S.  86+48),  C4P 
D-^  Track  (V.S.  1555+00  to  VS.  1502+50)  and 
Can«l  Dover  D-2  Track  (V.S.  0+00  to  VS.  1.548+90). 


IMI 


No.  32634,  in  which  V&S  is  seeking  to 
acquire  and  operate  approximately  65.0 
miles  of  rail  line  in  Franklin.  Hopkins, 
Delta,  Titus  and  Hunt  Counties,  TX. 

The  control  transaction  was  to  have 
been  consummated  on  or  about 
December  30,  1994. 

Applicants  also  control  two  other 
nonconnecting  class  UI  rail  carriers: 
Tulare  Valley  Railroad  Company, 
operating  in  California,  and  SF&L 
Railway,  Inc.,  operating  in  Texas. 

Apphcants  state  that:  (1)  the 
properties  operated  by  these  three 
carriers  do  not  connect  with  each  other; 
(2)  the  control  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
connect  the  railroads  with  each  other  or 
any  railroad  in  their  corporate  family; 
and  (3)  the  transaction  does  not  involve 
a  class  I  carrier.  The  transaction 
therefore  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
By. — Control— Brooklyn  Eastern  Dist.. 
360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  j)etition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Mark  H.  Sidman,  Suite  800, 1350  New 
York  Ave.,  NW.,  Washington,  DC 
20005-4797. 

Decided:  January  11, 1995. 

By  the  Comniission,  David  M.  Konschnik. 
Director,  OfTice  of  Proceedings. 
Vemon  A.  Williams 
Secretary 

IFR  Doc.  95-1510  Filed  1-19-95;  8:45  am) 
HLUNO  COOE  703S-01-P 


[Finance  Docket  No.  32595] 

The  Maryland  and  Delaware  Railroad 
Company  Modified  Rail  Certificate 

On  October  3, 1994,  as  supplemented 
November  4,  1994  and  December  1 , 
1994,  The  Maryland  and  Delaware 
Railroad  Company  (MDDE)  filed  a 
notice  for  a  modified  certificate  of 
public  convenience  and  necessity  under 
49  CFR  part  1150,  subpart  C,  to  operate 
two  lines  of  railroad  ovraed  by  the  State 
of  Delaware  in  Sussex  County,  DE:  (1) 
The  Lewes  Running  Track,  a  distance  of 
16.23  miles  between  milepost  24.16  at 
Georgetown  Yard  and  milepost  40.39  at 
Henlopen;  and  (2)  The  Milton  Industrial 
Track,  a  distance  of  6.60  miles  between 
milepost  0.00  at  Ellendale  and  milepost 
6.60  at  Milton. 


The  line  segments  comprising  the 
Lewes  Running  Track  (#159  Lewes- 
Lewes  Beach,  #160  Broadkill-Lewes. 
and  #161  Georgetown-Lewes)  were 
formerly  owned  and  operated  by  the 
Penn  Central  Corp.  MDDE  states  that  the 
line  was  not  included  in  the  United 
States  Railway  Association  Final  System 
Plan  when  the  Consolidated  Rail 
Corporation  (Conrail)  was  estabUshed, 
and  was  abandoned  in  accordance  with 
Section  304  of  the  Regional  Rail 
Reorganization  Act  of  1973.  45  U.S.C 
744.  The  Mihon  Industrial  Track  was 
formerly  owned  and  operated  by 
Conrail.  In  Conrail  Abandonment 
Between  Ellendale  and  Milton,  DE, 
Docket  No.  AB-167  (Sub-No.  188N)  (ICC 
served  Mar.  26.  1982),  the  Commission 
authorized  Conrail  to  abandon  this 
track.  The  Delaware  Department  of 
Transportation  acquired  both  lines,  and, 
effective  October  1,  1982,  contracted 
with  The  Delaware  Coast  Line  Railroad 
(DCLR)  to  operate  them.  The  contract 
with  DCLR  expired  on  September  30, 
1994,  and  MDDE  commenced 
operations  under  a  new  contract 
effective  October  1, 1994. 

The  Commission  will  serve  a  copy  of 
this  notice  on  the  Association  of 
American  Railroads  (Car  Service 
Division),  as  agent  of  all  raihoads 
subscribing  to  the  car-service  and  car- 
hire  agreement,  50  F  Street,  NW. 
Washington.  DC  20001 .  and  on  the 
American  Short  Line  Railroadl 
Association,  1120  G  Street,  NW,  Suite 
520,  Washington,  DC  20005. 

Decided:  January  11, 1995. 

By  the  Commission,  David  M.  Konschnik, 
Director,  OfTice  of  Proceedings. 
Vemon  A.  Williams, 
Secretary. 

IFR  Doc.  95-1506  Filed  1-19-95:  8:45  ami 
BILUNQ  CODE  7036-01-P 


[Finance  Docket  No.  32437  (Sut)-No.  1)] 

Rail  Partners,  LP.,  Panama  City  Beach 
Office  Park,  Ltd.,  K.  Earl  Durden,  Green 
Bay  Packaging.  Inc.,  and  Rail 
Management  and  Consulting 
Corporation — Control  Exemption— 
A&G  Railroad,  LL.C. 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Pursuant  to  49  U.S.C.  10505, 
the  Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343-11345  the  assumption  of  direct 
control  of  A&G  Railroad.  L.L.C..  by 
petitioners  Rail  Partners,  L.P.  (Partners). 
Panama  City  Beach  Office  Park.  Ltd. 
(Office  Park),  K.  Earl  Durden  (Durtlen), 


4192 


Federal  Register  /  Vol.  60.  No.  13  /  Friday.  January  20.  1995  /  Notices 


C.Kcn  Bay  Packaging,  Inc.  (GBP),  and 
Rail  Management  and  Consulting 
Corporation  (RMCC),  subject  to  standard 
labor  protective  conditions,  upon 
dissolution  of  an  independent  voting 
trust.' 

DATES:  The  exemption  is  effective  on 
February  19,  1995.  Petitions  to  stay 
must  be  filed  by  January  30, 1995.  and 
petitions  to  reopen  must  be  filed  by 
February  9, 1995. 

ADDRESSES:  Send  pleadings,  referring  to 
Finance  Docket  No.  32437  (Sub-No.  1), 
to:  (1)  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission,  1201  Constitution  Avenue, 
N.W.,  Washington,  DC  20423;  and  (2) 
petitioners'  representatives,  Donald  G. 
Avery  and  Patricia  E.  Dietrich.  Slover  & 
Loftu's.  1224  17th  Street.  N.W.. 
Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  (TDD  for 
the  hearing  impaired:  (202)  927-5721.) 

SUPPLEMENTARY  INFORMATKM: 
Additional  information  is  contained  in 
the  Commission's  Decision.  To  purchase 
a  copy  of  the  full  Decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue,  NW.,  Washington, 
DC  20423.  Telephone:  (202)  289-4357/ 
4359.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  at  (202)  927-5721.) 

Decided:  January  5, 1995. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Morgan,  and  Commissioners 
Simmons  and  Owen. 
Vernon  A.  Williams, 
Secretary. 

IFR  Doc.  95-1509  Filed  1-19-95:  8:45  ami 
BILUNQ  COD€  703S-01-P 


JMI 


'  Partners  is  jointly  owned  and  controlled  by 
Durden.  GBP,  and  RMCC  Together,  these  entities 
jointly  own  and  control  several  class  III  rail  carriers. 
See  North  Carolina  Ports  Railway  Commission — 
Purchase  and  Operation — Rail  Line  of  CSX 
Transportation,  Inc.  in  Wilmington.  North 
Carolina — Exemption  from  49  U.S.C.  11343. 
Finance  Docket  No.  32345  (ICC  served  Nov.  17. 
1993):  Wilmington  Terminal  Railroad.  LP.— Lease 
and  Operation — Rail  Line  of  North  Carolina  Ports 
Railway  Commission  in  Wilmington.  North 
Carolina — Exemption  from  49  U.S.C.  11343. 
Finance  Docket  No.  32345  (Sub-No.  1)  (ICC  served 
Nov.  17.  1993);  Tomahawk  Railway.  LP— 
Acquisition  and  Operation  Exemption — Marinette. 
Tomahawk  and  Western  Railroad  Company. 
Finance  Docket  No.  31996  (Sub-No.  1)  (ICC  served 
Dec.  17, 1992):  Valdosta  Railway.  L.P.— Acquisition 
and  Operation  Exemption — Valdosta  Southern 
Railroad  Company.  Finance  Docket  No.  31996  (Sub- 
No.  2)  (ICC  served  Dec.  17, 19921:  and  IVi/ni/ngton 
Term.  RR.  Inc.— Pur  S' Lease— CSX  Tni.  v  '"c.-  6 
lCC2d  799  (1990). 


[Finance  Docket  No.  32649] 

Southern  Pacific  Transportation 
Company — Corporate  Family 
Transaction  Exemption— The  Denver 
and  Rio  Grande  Western  Railroad 
Company 

Southern  Pacific  Transportation 
Company  (SPT)  and  The  Denver  Rio 
Grande  Railroad  Company  (DRGW) ' 
common  carriers  by  railroad,  have 
jointly  filed  a  notice  of  exemption  to 
exempt  a  transaction  whereby  (1)  SPT 
will  purchase  DRGW's  right-of-way. 
together  with  adjoining  property  and 
improvements,  between  DRGW  milepost 
160.8  at  or  near  Canon  City.  CO,  and 
DRGW  milepost  628.8  at  or  near  Utah 
Railway  Junction.  UT;  and  (2)  SPT  will 
purchase  DRGW's  right-of-way,  together 
with  adjoining  property  and 
improvements,  between  DRGW  milepost 
4.8  at  or  near  C&S  Junction,  CO,  and 
DRGW  milepost  128.8  at  or  near 
Orestod,  CO.  and  between  DRGW 
milepost  128.8  and  DRGW  milepost 
231.7  at  or  near  Craig,  CO.^ 

The  parties  state  they  intended  to 
consummate  these  transactions  on  or 
after  December  30. 1994. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1180.2(d)(3). 
The  parties  state  that  the  transaction 
will  not  result  in  adverse  changes  in 
service  levels,  significant  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family.  The  stated  purpose  of 
the  transaction  is  for  corporate  finance 
reasons  and  is  intended  to  result  in  the 
prospective  reduction  of  SPT's 
consolidated  income  and  combined 
property  tax  liabilities,  thereby 
improving  SPT's  financial  condition. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  this  transaction  will  be 
protected  by  conditions  set  forth  in  New 
York  Dock  Ry. — Control — Brooklyn 
Eastern  Dist..  360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Louis  P. 
Warchot,  Southern  Pacific  Building, 


Room  815,  One  Market  Plaza,  San 
Francisco,  CA  94105. 

Decided:  January  17, 1995.  . 
By  the  Commission,  David  M.  Koiischiiik. 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams.  '  "" 

Secretary. 

IFR  Doc.  95-1527  Filed  1-19-95:  8:43  iinil 

BILUNG  CODE  7035-01-P 


'  DRGW  is  within  SPT's  consolidated  group  of 
companies. 

'  DRGW  is  retaining  an  easement  for  rail 
operations  in  which  DRGW  will  continue  to 
provide  freight  rail  service  over  the  properties  being 
transferred  to  SPT.  Under  the  purchase  and  sale 
agreements  entered  into  by  SPT  and  DRGW.  SPT 
may  not  commence  rail  operations  over  these  rail 
lines  without  obtaining  additional  authorization 
from  the  Commission. 


[Finance  Docket  No.  32634] 

V&S  Railway,  Inc.— Acquisition  and 
Operation  Exemption— Rail  Line  of  St. 
Louis  Southwestern  Railway  Company 
in  Franklin,  Hopkins,  Delta,  Titus  and 
Hunt  Counties,  tx 

V&S  Railway.  Inc.  (V&S),  a  noncarrior. 
has  filed  a  notice  of  exemption  to 
acquire  emd  operate  approximately  65.0 
miles  of  railroad  from  St.  Louis 
Southwestern  Railway  Company  (SSW). 
in  Franklin,  Hopkins,  Delta,  Titus  and 
Hunt  Counties,  TX.'  V&S  will  acquire 
by  quitclaim  deed  or  easement  the  lino 
of  railroad  known  as  The  Commerce 
Line,  between  milepost  490.00,  near 
Winfield,  TX,  and  milepost  555.0,  near 
Simtrott,  TX.  V&S  will  acquire  trackage 
rights  only  ever  that  portion  of  the  line 
from  milepost  535.96  to  milepost 
537.26,  incidental  to  its  acquisition  of 
the  remainder  of  the  line  from  milepost 
490.0  to  milepost  555.0. 

The  proposed  transaction  was  to  have 
been  consummated  on  December  31, 
1994. 

This  transaction  is  related  to  a 
concurrently  filed  notice  of  exemption, 
Morris  H.  Kulmer,  Kern  W.  Schumacher. 
Troy  IV.  Schumacher  and  Michael  f. 
Van  Wagenen — Control  Exemption — 
V&-S  Railway,  Inc.,  Finance  Docket  No. 
32635,  in  which  the  applicants  seek  to 
acquire  control  of  V&S  and  to  continue 
in  control  of  Tulare  Valley  Railroad 
Company  and  SF&L  Railway,  Inc.,  upon 
V&S  becoming  a  carrier. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Mark  H. 
Sidman,  Suite  800, 1350  New  York 
Ave.,  NW,  Washington,  DC  20005-4797. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  January  11, 1995 
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i^  the  Commission,  David  .M.  Konschnik, 
Difec  lor.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secrftary. 

IFR  D<x  .  9.5-1511  Filed  1-19-95;  «:45  ami 
BILLMG  CODE  703S-01-P 

[Finance  Docket  No.  32642] 

Rail  Partners,  L.P.,  Panama  City  Beach 
Office  Park,  Ltd.,  K.  Earl  Durden,  Green 
Bay  Packaging,  Inc.,  and  Rail 
Management  and  Consulting 
Corporation— Continuance  in  Control 
Exemption— Western  Kentucky 
Railway,  L.L.C. 

Rail  Partners,  L.P.  (Partners),  Panama 
City  Beach  Office  Park,  Ltd.  (Office 
Park),  K.  Earl  Durden  (Durden).  Green 
Bay  Packaging.  Inc.  (GBP),  and  Rail 
Management  and  Consuhing 
Corporation  (RMCC)  (collectively. 
Owners),  all  noncarriers.  have  filed  a 
not(ii;e  of  exemption  to  continue  to 
control  Western  Kentucky  Raihvav. 
L.L.C.  (WKR).i  a  noncarrier,  upon 
WKR's  becoming  a  carrier.  WKR  has 
corlcurrently  filed  a  notice  of  exemption 
in  iVpstern  Kentucky  Railway.  LLC— 
Acquisition  and  Operation  Exemption — 
Raif  Lines  ofCostain  Coal,  Inc..  and 
Trdfiewater  Railway  Company,  Finance 
Docket  No.  32641,  to  acquire  and 
opejrate  approximately  93  miles  of  rail 
lint)  owned  by  Costain  Coal.  Inc.,  and 
(ipeffatod  by  fradewater  Railway 
Coriipany  between  milepost  28.0.  at 
Princeton.  KY,  and  milepost  97.25.  at 
Waverly,  KY;  between  milepost  0.0.  at 
Blackford.  KY,  and  milepost  3.8,  at  Fyro 
Wyo.  KY:  between  milepost  0.0.  at  the 
Costain  Prep  Plant  and  milepost  135.  at 
Providence,  KY;  between  milepost  0.0, 
at  tljip  Costain  Prep  Plant  and  milepost 
5.5.  at  Caney  Creek.  KY;  and  the  1-mile 
lofjjitrack  alWheatcroft.  KY. 

Owners  jointly  control  12  other 
noniionnecting  class  111  rail  carriers.-' 


■  V&S  will  contract  with  an  agent  to  assi.st  it  in 
providing  rail  freight  service  over  this  line,  and  V.VS 
will  be  the  sole  common  carrier  on  the  line. 


'  \VKK  is  »7%  owned  and  tont.-«ll«d  by  Partners, 
n  Ui'li»v.ir4'  limited  partnership.  The  remaining 
ownf  I  -}..■.•  ,-;>;lits  Hre  as  follows:  \"/o  by  Offiip  Park, 
a  Floiii."  ii.ihifii  partnership.  1%  bv  burden,  a 
i:itiz<r  oi  ttip  state  of  Floridd.dnd  l%by(;BP.a 
Wist )  isin  (^iirporalion. 

I'ail  lers.  Olfice  Park,  Durden  and  GBP , in- 
,noi;t  i:  riers.  Partners  is  jointly  ow.^.ed  and 
I  ontr  5  led  by  Durden.  (;BP.  and  RMCX:.  a.-.d  wish 
them  j  )intly  owns  and  controls  twclvi;  ciass  III 
railroails,  and  awaits  Commissicin  pxcpiption  of  its 
.itqiii'.  lion  of  direct  control  of  u  Ihirleenth  carrier 
upon  !  le  dissolution  of  an  independent  voting  trust 
.ii;rei)  i  enl.  Snr  Roil  Partnvrf.  LP  .  Pnnaina  Cilv 
Hi'dii  I  ntfiif  Park.  Ltd  .  A  Ear!  Piirdrn.  dr't-nBtiv 
Patki'iing.  Inr   and  Rail  .Kfanagcmmt  and 
Cons,  I  tiuf:  C.orporatinn-.^rquisilioii  of  Control 
txoni  I  tion—.^f^G  Railrond.  LLC.  Fi:i.ir,(e  Uo<  k.'l 
No  ;i !  137  l.'^ub-^•o.  11. 

-■  .S<  f  Grfin  Ray  Poiktii!ini<.  Im  ,  K  hurl niirdfn: 
(•alvf  s  on  Railway.  Inc  ,  Rail  .Mnnagrmfnt  and 
Cimsi  <.  ling  Corporation,  and  Rail  Mananrmtnt  and 
Cimsi  I,  tin);  t:,irpon]tion.  and  Rii,!  Pisrtimis.  LP  — 


Durden  individually  controls  another 
short  line,  the  Lakeside  Transportation 
Co. 3  These  nonconnecting  affiliated  rail 
carriers  operate  in  the  States  of 
Alabama,  Florida,  North  Carolina, 
Georgia,  Texas,  Missouri.  Arizona, 
Tennessee,  Kentucky,  Wisconsin,  and 
Arkansas.  Owners  indicate  that:  (1) 
WKR  does  not  connect  with  any  other 
railroad  controlled  by  Owners;  (2)  the 
continuance  in  control  is  not  a  part  of 
a  series  of  anticipated  transactions  that 
would  connect  WKR  with  any  other 
railroad  controlled  by  Owners;  and  (3) 
the  transaction  does  not  involve  a  class 
I  carrier.  The  transaction  therefore  is 
exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11343.  See  49 
CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  A'eiv  York  Dock 
Rv.— Control— Brooklyn  Eastern  Dist., 
360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  ser\ed  on: 
Patricia  E.  Dietrich,  Slover  &  Loftus, 
1224  Seventeenth  Street,  NW., 
Washington,  DC  20036. 

Derided:  January  17.  1995. 

By  the  Commission.  David  M.  Koiis(  hnik. 
Director.  Office  of  Proceedings. 
Vemon  A.  Williams, 
Serrt'lary. 
IFR  Doc.  95-1631  Filed  01-19-95:  8:45  am] 

BILLING  CODE  7035-01 -P 


Continunntp  in  Control Exrmptii.n — Guhrslvn 
Railrond.  LP — Continuance  in  Control 
Exemption— Galveston  Railroad.  L  P.  LRW  RY  L  P 
ETRY.  LP .  ATiVRY.  LP.  KWT Railway.  Inc.. 
Copper  Basin  Railway.  Inc  .  and  Wilmington 
Terminal  Railroad.  Inc  .  Finance  Docket  No.  31869 
(ICC  srrxed  July  5.  1991 );  A.'  Ear!  Durden.  Given  Bov 
Packaging,  Inc..  Rail  Management  and  Consulting 
Corporation,  and  Wilmington  Terminal  Railroad. 
Inc  — Continuance  in  Control  E.\emption— 
Wilmington  Terminal  Railroad.  LP.,  and  Georgia 
Central  Railway,  LP.,  Finance  Docket  No.  31948 
IICC  scr\ed  Nov.  21,  1991):  Rail  SUi.Kinement  and 
consulting  Corporation,  Green  Buy  Packaging.  Inc.. 
on  K  Earl  Durden — Continuance  in  Control 
Exemption — Tomahawk  Railway.  LP  and  Valdosta 
Railway.  LP,  Finance  Docket  No.  31996  (ICC 
served  Jan.  28.  1992);  Rail  Management  and 
Consulting  Corp..  Green  Bay  Packaging.  Inc..  K. 
Kearl  Durden  and  Rail  Partners.  L.P.— Continuance 
in  Control  Exemption— The  Bav  Line  Railroad. 
L.L.C..  Finance  Docket  No.  32436  (ICC  served  Jan. 
24.  1994):  and  Rail  .Management  and  Consulting 
Corporation.  Green  Bay  Packaging.  Inc  .  K  Karl 
Dunien.  Panama  City  Beach  CHfice  Park.  Ltd  and 
Rail  Partners,  LP  -Corporate  Family  and  Control 
Exemptions— Lakeside  Transportation.  LLC. 
Finance  Docket  No.  32414  (Sub-No.  2)  (ICC  s»>r\cd 
Feb.  M.  1994). 

'  See  K  Earl  Durden — Continuance  in  Control 
Exemption— Lakeside  Transportation  Co.,  Finani:e 
Do<>.et  .No.  32414  (Sub-No.  1)  (ICC  ser\ed  Dc<:.  17. 
1993). 


[Finance  Docket  No.  32641] 

Western  Kentucky  Railway,  L.LC.- 
Acquisition  and  Operation 
Exemption— Rail  Lines  of  Costain 
Coal,  Inc.  and  Tradewater  Railway 
Company 

Western  Kentucky  Railway.  L.L.C. 
(WKR).'  a  noncarrier,  has  filed  a  notice 
of  exemption  to  acquire  and  operate 
approximately  93  miles  of  rail  line 
owned  by  Costain  Coal,  Inc.  (Costain) 
and  operated  under  a  lease  agreement 
by  Tradewater  Railway  Company 
(Tradewater)  between  milepost  28.0,  at 
Princeton.  KY,  and  milepost  97.25,  at 
Waveriy,  KY;  between  milepost  0.0.  at 
Blackford,  KY,  and  milepost  3.8.  at  Pyro 
Wye,  KY;  between  milepost  0.0,  at  the 
Costain  Prep  Plant  and  milepost  13.5.  at 
Providence,  KY;  between  milepost  0.0, 
at  the  Costain  Prep  Plant  and  milepost 
5.5,  at  Caney  Creek,  KY;  and  the  1-mile 
looptrack  at  Wheatcroft,  KY,  together 
with  substantially  all  of  the  other 
railroad  operating  assets  and  certain 
contract  rights  of  Costain  and 
Tradewater.  WKR  will  interchange 
traffic  with  Paducah  &  Louisville 
Railway,  Inc.,  at  Princeton,  KY.  and 
with  CSX  Transportation,  Inc.,  at 
Providence,  KY.  The  proposed 
transaction  is  expected  to  be 
consummated  shortly  after  the  effective 
date  of  this  exemption  which  will  result 
in  WKR's  becoming  a  carrier. 

This  proceeding  is  related  to  Rail 
Partners,  LP..  Panama  Citv  Beach  Office 
Park.  Ltd.,  K.  Earl  Durden^ Green  Bay 
Packaging.  Inc.  and  Rail  Management 
and  Consulting  Corporation — 
Continuance  in  Control  Exemption- 
Western  Kentucky  Railway.  LLC. 
Finance  Docket  No.  32642,  wherein  the 
owners  of  WKR  have  concurrently  filed 
a  notice  of  exemption  to  continue  in 
control  of  WKR,  upon  WKRs  becoming 
a  carrier. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Patricia  E. 


'  WKR  is  97%  owned  and  controlled  bv  Rsil 
Partners.  LP.  (Partners),  a  Delaware  limiied 
partnership.  The  remaining  ov^ership  rights  are  as 
follows:  1%  by  Panama  City  Beach  Office  Park.  Ltd. 
(Office  Park),  a  Florida  limited  partnership.  T\,  by 
Mr.  K.  Earl  Durden  (Durden).  a  citizen  of  the  .state 
of  Florida,  and  1%  by  Green  Bay  Packaging.  Ir.r. 
(GBP),  a  Wisconsin  corporation. 

Partners.  Office  Park.  Durden  and  GBP  are 
noncarriers.  Partners  is  jointly  owned  and 
controlled  by  Durden.  GBP.  and  Rail  Management 
and  Consulting  Corporation  (RMCC).  and  with  them 
jointly  owns  and  controls  twelve  class  III  railroads, 
and  awaits  Commission  exemption  of  its. 
acquisition  of  direct  control  of  a  thirteenth  carrier 
upon  the  dissolution  of  an  independent  voting  trust 
agreement.  See  Rail  Partners,  LP..  Panama  Citv 
Beach  Office  Park.  Ltd..  K.  Earl  Durden.  Given  Bay 
Packaging.  Inc.  and  Rail  Management  and 
Consulting  Corporation— Control  Exemption-,A&G 
Railroad.  LLC.  Finance  Docket  No.  32437  (Sub- 
No.  1). 
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Dietrich.  Slover  &  Loftus.  1224 
Seventeenth  Street,  N\V,  Washington. 
DC  20036. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  January  17, 1995. 
By  the  Conunission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings.  - 

Vernon  A.  Williams. 

Secretary. 

IFR  Doc.  95-1632  Filed  1-19-95:  8:45  am] 

BILLING  CODC  7036-01-^ 


IMI 


DEPARTMENT  OF  JUSTICE 
Information  Coilections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  An  estimate  of  the  total  pubfic 
burden  (in  hours)  associated  with  the 
collection;  and. 

(6)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/ or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 


estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  and  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resoiures  Management/ 
Justice  Management  Division,  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Claims  Under  the  Radiation 
Exposure  Compensation  Act. 

(2)  Civil  Division,  United  States 
Department  of  Justice. 

(3)  Primary  =  Individuals  or 
households.  Others  =  None.  Information 
is  needed  to  determine  whether  an 
applicant  is  eligible  for  a  statutory 
compensation  payment.  Radiation 
Exposure  Compensation  Act.  42  United 
Stated  Code  Annotated  Section  2210 
note  (Supp.  1994).  Applicants  are 
persons  who  reside  near  the  Nevada 
Test  Site,  onsite  participants  in  an 
atmospheric  nuclear  weapons  test,  and 
persons  employed  in  an  underground 
uranium  m.ine. 

(4)  2,000  annual  respondents  at  2.5 
hours  per  response. 

(5)  5,000  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  9&-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  January  17. 1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 
|FR  Doc.  95-1431  Filed  1-19-95:  8:45  am] 
BILUNG  CODE  4410-12-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  December,  1994. 

In  order  for  an  affirmative 
determination  to  be  made  cmd  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 


(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  siu^ey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-30.470;  Gist-Brocades  Foods 

Ingredients,  East  Brunswick.  NJ 
TA-W-30,419:  Stone  Forest  Industries, 

Albany.  OR 
TA-W-30.483:  EFR  Crop.,  Everett.  WA 
TA-W-30.477;  Coombs  Vermont 

Natural  Products,  Wilmington.  VT 
TA-W-30,454;  ^4ost  Manufacturing. 

Inc.,  Colorado  Springs,  CO 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

TA-W-30,414:  Texaco  Refining  and 
Marketing,  Inc.,  Fuels  Operation. 
Tulsa,  OK 
Increased  Imports  did  not  contribute 

importantly  to  worker  separations  at  the 

firm. 

TA-W-30,159:  Elco  Corp.,  Huntington. 
PA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-30,451:  Robertshaw  Controls  Co., 
Grayson  Controls  Div.,  El  Paso,  TX 

Increased  imporljs  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-30,444:  Mahin  Marietta,  Utica. 
NY 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-\V-30.449;  Youngstown  Welding  &■ 
Engineering  Co..  Youngstown.  OH 

The  decision  to  shut  down  was  made 
in  April  1994.  and  all  were  laid  off  by 
June  1994.  Prior  to  shutdown,  sales  and 
production  at  the  facility  had  increased 
in  1993  compared  to  1992. 


AHirmative  Determinations  for  Worker 
Adjustment  Assistance 

TA'-W-3().423:  Schoeneman  Enterprises, 
Belair.  MD 


i. 


r\  <.ertifi(;ation  was  issued  covering  all 
workers  si^paratod  on  or  aft(>r  Of  :tob<!r 
14.  1993. 

TA-W-30.452;  Fulton  &■  Uahlly.  Inc.. 
tfimhercraft  Products  Div.,  Hoyden 
]Lake.ID 

/  rnrtification  was  issued  covering  all 
wdi  Icrs  separated  on  or  aftcT  October 
26.  ^993. 

TA\\'-30.300;  Lennon  Foods.  Inc.. 
fieattle.  WA 

A  |[;ertification  was  issuod  covering  all 
workers  .si'paraterJ  on  or  aH»>r  0(  toiler 
23.  1J993. 

TA  ■\V-30.453:  Omni  U'isurc  Df'si<>n. 
Medley,  FL 

A  :ertific;ation  was  issued  (oxering  all 
woilnrs  separated  on  or  aftf-r  Siipteniber 
12.1)993. 

lAli\'-3().446:  Mcuhinc  Technology. 
j  Inc.,  Parsippany.  SJ 

iertification  was  issued  covering  all 
Hers  separated  on  or  after  .September 
fl!<)93. 

\'-30.424:  Tricon  Timhrr.  Inc.. 
Formerly  Locati'd  in  Mi!>snul(i.  .\Jll. 
Florence.  MT 

j;ertifi(:ation  was  issued  f;overing  all 
woiljers  separat«!d  on  or  afu^r  October 
12.  ipms. 
TA- 


A 

Wdl 
2ti. 
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\V-.10.462:  Bridge  .Manufacturing. 

inc..  Wilkes-Barre.  PA 

certification  was  issued  (.<nering  all 
wor  ijers  separated  on  or  afti'r  Jiilv  27. 
199)1 

TA-\\'-30,3H8:  Lanier  Clothes  Div..  of 
llxford  Industries.  Vnadilla.  C,A 
Certification  was  issued  covering  all 
\'ts  separated  on  or  after  .September 
J93. 

W-30.4J6:  Zenith  Elortrnniis  Corp.. 
Springfield.  MO 

certification  was  issued  (.overing  all 
worviers  separated  on  or  afti>r  June  4. 
199ll 

T.\-  W-:w.447:  Fashion  Tanning  Co.. 
tnc.  Gloversvillf.  \'Y 
A  Certification  was  issued  covering  all 
wor  i»rs  separated  on  or  after  August  19. 
1991 

TA-\w-30..W5:  Fishing  Vessel  Hawk  of 
Smith  Brothers.  Inc..  Fairhaven.  MA 
A  certification  was  issued  covering  all 
wor  ^jcrs  separated  on  or  after  .August  29. 
199|i, 

rA4W-3U.328  &  TA-W-3().32f):  I  nited 
Technologies  Corp..  Pratt  !^ 
1  Vhitney.  .\orth  Haven.  CT  tmd 
.'  louthington.  CT 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
7, 1993. 

TA-W-30,417;  Zenith  Electronics  Corp.. 
Parts  Sales  Div.,  Chicago,  IL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  4. 
1993. 

TA-W-30.277:  Union  Oil  Co  of  Calif, 
(dba  Unocal).  Sugarland.  TX  and 
Operating  at  Various  Locations  in 
the  Following  States:  A:  AL.  B:  IL, 
C;  LA.  D:  MI.  E:  MT.  F:  SM.  G;  TA'. 
H:  UT.  I:  WY.  /.-  OK. 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  .September 

6.1993. 

TA-W-30.432:  C  &  V  Garments. 
Brooklyn.  .\Y 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  Octolx-r 

11.1993. 

TA-W-30.426:  Pro  Group/Duckster/Div.. 

Lumherton.  NC 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
11,  1993. 
TA-W-30.302:  McDonnell  Douglas 

Aerospace.  Space  Station  Div.. 

Huntington  Beach.  CA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  3, 
1993. 

TA-W-30.258:  IBM  Corp..  Ghndale 
Development  Laboratory  Endicott. 
\'Y 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  Julv  29. 
1993. 

TA-W-30.473:  Bluestone  Farming.  Inc.. 
San  Diego.  CA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
25,  1993. 

TA-W-30.472  Sr  TA-W-30  4T2A:  Exxon 
Co.  USA.  Santa  Ynez  Production 
Div.  Thousand  Oaks.  CA  &■ 
Houston/Corpus  Christi  Production. 
Houston.  TX 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  October 

25.  1993. 

TA-W-3d.437:  Solomon  Sportswear  of 
Tallassee.  Inc..  Tallussee.  AL 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  October  4. 

1993. 

TA-W-30,176:  IBM  Corp..  AS/40U  Div.. 
Including  The  Integrated 
Technologv  Laboratory  Rochester. 
MX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  JuK-  21. 
1993 

TA-W-30.429:  Greenhill  Petroh-um 
Corp..  Lovington.  .\M 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
14.  1993. 

TA-W-30.445:  Feuer  Leather  Corp.. 
Mercersburg  Tanning  Co., 
Mercersburg,  PA 

TA-W-30,458:  Feuer  Leather  Corp.. 

Allied  Split  Corp..  Johnstown.  PA 
TA-W-30.47J;  Feuer  Leather  Corp.. 

Elton  Leather,  Gloversvilee,  XY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  Octol)er 
24.  1993. 

TA-W-30.233:  Saba  Energv  of  Texas. 
Inc.,  Midland,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  2. 
1993. 

TA-W-30.420:  Spring  Citv  Knitting. 
Glendale.  AZ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  SepteinlMy 
26.  1993. 

TA-W-30.430:  Flowline  Div..  Xeiv 
Castle.  PA 

A  certification  was  issued  covering  ail 
workers  separated  on  or  after  .March  24. 
1994. 

TA-W-30.438:  Flowline  Div..  Whileville. 
XC 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  14'. 
1994. 

TA-W-30.460:  Bollman  Hat  Co.. 
Adamstown,  PA 

A  certification  was  issued  covering  ail 
workers  separated  on  or  after  Ocfoi)er 
13.  1993. 

TA-W-30.397:  International  Business 
Machines.  Microelectronics  Div.. 
Endicott.  XY 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
printed  circuit  boards  separated  on  or 
after  September  30,  1993.  Also,  all 
workers  engaged  in  the  production  of 
chip  carriers  are  denied. 

TA-W-30.435  &  TA-W-30.435A.  B: 
ABEPP  Acquisition  Corp..  D.'B/A 
Abbott  &  Co..  Xorth  Baltimore.  OH. 
and  Prospect  OH  &  Marion.  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  Oclolx^r 

10.  1993. 

TA-W-30.436.  TA-W-30,439.  T.-\-W- 
30,440:  Amco  Production  Co..  APC 
Auditing  Dept..  Tulsa.  OK.  Houston. 
TX  and  Denver.  CO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  0(  tnber 

11.  1993. 

TA~W-30.404;  Xahama  &■  Wcagar.t 
Energy  Co.,  Bakersfield,  CA 
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A  certification  was  issued  covering  all 
woricers  separated  on  or  after  October  4. 
1993. 

TA-W-30.457:  Idapine  Mill, 
Grangeville,  ID 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
19.  1993. 

TA-W-30.450:  Roxanne  Sv^im  Suits  Co.. 
Inc..  Corona.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
21.  1993. 

TA-W-30.371;  Finch  Manufacturing. 
West  Pittston.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
16.  1993. 

TA-W-30,478:  Verona  Fashions.  Inc.. 
Hoboken.  S'J 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
2.  1993. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2.  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  December. 
1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eUgibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  anv  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(a)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(b)  That  imports  from  Mexico  or 
Canada  of  articles  Like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased. 

(c)  That  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision: 
or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 


articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-00292:  Northwest 
Environmental  Services,  Inc.. 
Seattle.  WA 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  the  Act.  The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  did  not 
constitute  production  of  an  article  as 
required  by  the  Trade  Act  of  1974. 
NAFTA-TAA-00300;  Woods 

Geophysical,  Inc.,  Mt.  Pleasant,  MI 
The  investigation  revealed  that  the 
workers  of  the  subject  finn  did  not 
produce  an  article  within  the  meaning 
of  the  Act.  The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  did  not 
constitute  production  of  an  article  as 
required  by  the  Trade  Act  of  1974. 
NAFTA-TAA-00287:  Jervis  B.  Webb  Co., 
Webb-Norfolk  Conveyor  Div.. 
Cohasset.  MA 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
A  survey  of  major  customers  revealed 
that  the  respondents  did  not  increase 
imports  of  material,  baggage  handling 
and  conveyor  systems  and  parts  from 
Mexico  and  Canada  while  decreasing 
purchases  from  the  subject  firms. 
NAFTA-TAA-00290;  California 
Manufacturing  Co.,  Plant  *3.  St. 
James,  MO 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
A  survey  of  the  major  customers 
revealed  that  the  respondents  did  not 
increase  imports  of  men's  &  boys 
outerwear  jackets  from  Mexico  and 
Canada  while  decreasing  purchases  for 
the  subject  firm. 

NAFTA-TAA-00296:  MAC  Tools.  Inc.. 
(Division  of  Stanley).  Washington 
Court  House.  OH 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met 
There  was  no  shirt  in  production  from 
the  subject  facility  to  Mexico  or  Canada 
during  the  period  under  investigation, 
nor  did  the  subject  firm  import  from 
Mexico  or  Canada  any  articles  that  are 
like  or  directly  competitive  with  those 
produced  at  the  subject  plant.  A 
corporate  decision  was  made  to  shut 
down  its  Washington  Court  House  plant 
&  transfer  its  production  to  other 
existing  domestic  plants. 
NAFTA-TAA-00285:  Telescope  Casual 
Furniture.  Granville.  NY 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 


Petitioners  allege  importation  of  raw 
materials  from  Canada  as  the  reason  for 
the  layoffs.  Component  parts  are  not  the 
same  as  finished  products,  which  is 
casual  furniture  in  this  case,  and  the 
finished  product  is  not  imported  by  the 
subject  firm. 
NAFTA-TAA-00289;  Somerville 

Paperboard  Industries.  Rochester. 

NY 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
There  was  no  shift  in  production  from 
the  subject  facility  to  Mexico  or  Canada 
during  the  period  under  investigation, 
nor  did  the  company  import  printed 
folding  cartons  from  Mexico  or  Canada. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-00291:  Mitel.  Inc..  Mitel 

Telecommunications  Systems,  Inc. . 

Mt.  Laurel.  NJ 
A  certification  was  issued  covering  all 
workers  of  Mitel  Telecommunications 
Systems,  Inc..  of  Mitel,  Inc.,  Mt.  Laurel. 
NJ  separated  on  or  after  December  8. 
1993. 
NAFTA-TAA-00304:  Crouzet  Corp.. 

Gordes  Div..  Rogers.  AR 
A  certification  was  issued  covering  all 
workers  of  Crouzet  Corp..  Gordes  Div.. 
Rogers.  AR  separated  on  or  after 
December  8,  1993. 
NAFTA-TAA-00305:  Hospitak.  Inc.. 

Lindenhurst.  NY 
A  certification  was  issued  covering  all 
workers  of  Hospitak,  Inc.,  Lindenhurst, 
NY  separated  on  or  after  December  8. 
1993. 
NAFTA-TAA-00295:  Brookshire 

Knitting  Mills.  Dallas.  TX 
A  certification  was  issued  covering  all 
workers  of  Brookshire  Knitting  Mills. 
Dallas.  TX  separated  on  or  after 
December  8. 1993. 
NAFTA-TAA-00288:  Asten  Dryer 

Fabrics.  Inc..  Walterboro,  SC 
A  certification  was  issued  covering  all 
workers  of  Asten  Dryer  Fabrics,  Inc.. 
Walterboro,  SC  separated  on  or  after 
December  8, 1993. 
NAFTA-TAA-00293:  Wirekraft 

Industries.  Inc..  Mishawaka.  IN 
A  certification  was  issued  covering  all 
workers  of  Wirekraft  Industries,  Inc., 
Mishawaka.  Inc.  separated  on  or  after 
December  8.  1993. 
NAFTA-TAA-00281:  AlliedSignal.  Inc.. 

AlliedSignal  Aerospace  Electric 

Power  Operations.  Orangeburg,  SC 
A  certification  was  issued  covering  a\^ 
workers  engaged  in  the  production  of 
convertors  at  AlliedSignal,  Inc.. 
AlliedSignal  Aerospace  Electric  Power 
Operations.  Orangeburg.  SC  separated 
on  or  after  December  8.  1993. 


NAFTA-TAA-00282;  Tecnol  Medical 
Products.  Inc.,  Sports  Supports, 
Inc..  Division,  Konawa,  OK 
A  certification  was  issued  covering  all 
workers  engaged  in  the  employment  of 
backbelts  &  braces  at  the  Sports 
Supports,  Inc.,  Div.  of  the  Tecnol 
Meidical  Products,  Inc.,  Konawa.  OK 
separated  on  or  after  December  8, 1994. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  December. 
1994.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  January  10, 1995. 

Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
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Employment  Standards 
Administration/Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination, 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  soiu-ces.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  cksses  of 
laborers  and  mechanics  employed  on 
coiistruction  projects  of  a  similar 
character  and  in  the  localities  specified 
Ihfirein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CF|?  Fart  1,  by  authority  of  the  Secretan,' 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931. 
as  amended  (46  Stat.  1494,  as  amended, 
40  US.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enajcted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
pretv'ailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 


foregoing  statutes,  consdtute  the 
minimiun  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersede  as  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encom^ged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
expldnafory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue  NW.,  Room  S-3014, 
Washington.  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  number  of  the  decisions  added  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determination  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State: 


Volume  IV 

Indiana: 
IN940040  (Ian.  20. 1995) 
IN940O41  (Jan.  20. 1995) 

Modification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  Usted 
by  Volimie  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume! 

New  York:  NY940003  (Feb.  11, 1994) 

Volume  n 

Delaware:  DE940001  (Feb.  11,  1994) 
Maryland: 

M"D940001  (Feb.  11. 1994) 

NfD940011  (Feb.  11.  1994) 

MD940021  (Feb.  11, 1994) 

MD940032  (Feb.  11,  1994) 

MD940035  (Feb.  11.  1994) 

MD940037  (Feb  11,  1994) 
Pennsylvania:  PA940014  (Feb.  11, 1994) 
Virginia: 

VA940003  (Feb.  11.  1994) 

VA940015(Feb  11.1994) 

VA940018  (Feb.  11.  1994) 

VA 940054  (Feb.  11.1994) 

VA940080  (Feb.  11,  1994) 

VA940081  (Feb.  11.1994) 

VA940112  (Aug.  12.  1994) 

VA940113  (Sep.  02,  1994) 
West  Virginia: 

WV940002  (Feb.  11.  1994) 

VW940003  (Feb.  11.  1994) 

Volume  ni 

None 

Volume  IV 

Illinois:  IL940019  (Feb.  11,1994) 

Volume  V 

Missouri:  MO940O01  (Feb.  10.  1994) 
Nebraska:  NE940002  (Feb.  11.  1994) 

Volume  V7 

Hawaii;  HI940001  (Feb.  11. 1994) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  under  The  Davis- 
Bacon  and  Related  Arts  ".  This 
publication  is  available  at  each  of  the  .50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  county.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  (202) 
783-3238. 
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Wiien  ordering  subscription(s),  be 
sure  to  specify  the  State{s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  voliune. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  13th  day 
of  January  1995. 
Alan  L.  Moss, 

Director.  Division  of  Wage  Determination. 
|FR  Doc.  95-1347  Filed  1-19-95:  8:45  am] 

BILUNO  COOE  4S1S-27-M 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Council  on  the^rts;  Notice  of 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
I^w  92-463).  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
National  Council  on  the  Arts  will  be 
held  on  February  3-4, 1995.  The 
Council  will  meet  from  9:00  a.m.  to  5:30 
p.m.  on  February  3. 1995  and  from  9:00 
a.m.  to  1:00  p.m.  on  February  4,  1995  in 
Room  MO-9,  at  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue. 
N.W..  Washington.  D.C,  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  Topics 
of  discussions  will  include:  a  Legislative 
Update,  program  review  for  the  Folk 
and  Traditional  Arts  and  State  and 
Regional  Programs,  guidelines  for 
Advancement,  Arts  in  Education:  Arts 
Plus.  Local  Arts  Agencies,  and  Media 
Arts:  Film  Preservation,  Music: 
Lnsembles  and  Festivals,  Opera-Musical 
Theatre,  Presenting,  and  Visual  Arts: 
Organizations;  application  review; 
reports  on  the  President's  Committe*?  on 
the  Arts  and  the  Humanities,  and 
Interagency  Partnerships. 

If.  in  the  course  of  application 
discussion  review,  it  becomes  necessary 
for  the  Council  to  discuss  nonpublic 
commercial  or  financial  information  of 
intrinsic  value,  the  Council  will  go  into 
closed  session  pursuant  to  subsection 
(l)(4)  of  the  Government  in  the 
Sunshine  Act.  5  U.S.C.  552b. 
Additionally,  discussion  concerning 
purely  information  about  individuals, 
submitted  with  grant  applications,  such 
as  personal  biographical  and  salary  data 
or  medical  information,  may  he 
conducted  by  the  Council  in  closed 
session  in  accordance  with  subse<:tion 
(c)(6)  of  5  U.S.C.  552b. 


Any  interested  persons  may  attend,  as 
observers.  Council  discussions  and 
reviews  which  are  open  to  the  public. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  7  days  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Karen  Murphy,  Office  of  PubUc  Affairs, 
National  Endowment  for  the  Arts. 
Washington.  D.C.  20506.  at  202/682- 
5570. 

Dated:  January  13,1995. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
jFR  Doc.  95-1468  Filed  1-19-95;  8:45  am] 

BILLING  COOE  7537-01-M 


Dated:  Januar>'  13. 1995. 
Hennan  G.  Fleming, 
Reports  Clearance  Officer. 
(FR  Doc.  95-1413  Filed  1-19-95;  8:45  am] 
BILUNG  COOE  7SS&-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Collection  of  Information  Submitted  for 
OMB  Review 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  Science  Foundation  is  posting 
a  notice  of  information  collection  that 
will  affect  the  public.  Interested  persons 
are  invited  to  submit  comments  by 
February  17, 1995.  Copies  of  materials 
may  be  obtained  at  the  NSF  address  or 
telephone  number  shown  below. 

(A)  Agency  Clearance  Officer.  Herman 
G.  Fleming.  Division  of  Contracts, 
Policy,  and  Oversight,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  or  by  telephone 
(703) 306-1243. 

Comments  may  also  be  submitted  to: 

(B)  OMB  Desk  Officer.  Officer  of 
Information  and  Regulatory  Affairs, 
ATTN:  Dan  Chenok.  Desk  Officer.  OMB 
722  Jackson  Place.  Room  3208,  NEOB, 
Washington.  DC  20503. 

Title:  1995  Survey  of  Doctorate 
Recipients 

Affected  Public:  Individuals 

Respondents/ Reporting  Burden:  25,075 
respondents:  average  25  minutes  per 
response 

^•^fa.s/ract;  This  survey  will  collect 
demographic  and  laborforce  data  on 
PH.D  scientists,  engineers,  and 
humanists.  This  information  will  be 
used  in  policy  and  planning  activities 
by  government  agencies,  educational 
institutions  and  private  industry 


Antarctic  Conservation  Act  of  1978 
Permit  Applications 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  permit  issued  under 
the  Antarctic  Conservation  Act  of  1978. 
Public  Law  95-541. 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  S.  Cumiingham  or  Peter  R. 
Karasik,  Permit  Office,  Office  of  Polar 
Programs,  National  Science  Foundation. 
4201  Wilson  Blvd..  Rm  755,  Arlington, 
VA  22230. 

SUPPLEMENTARY  INFORMATION/PERMrt  NO. 
96WM1-MCCONNEL:  On  October  12. 1994, 
the  National  Science  Foundation 
published  a  notice  in  the  Federal 
Register  of  permit  applications  received. 
An  environmental  assessment 
addressing  the  decision  to  issue  the 
permit  entitled.  Issuance  of  Waste 
Permit  for  1995  Antarctic  Expedition, 
Mr.  Bob  McConnel.  Team  Leader,  was 
prepared  prior  to  the  issuance  of  the 
permit  and  is  available  for  public 
review.  A  permit  was  issued  on  January 
9, 1995  to  the  following  applicant:  Mr. 
Bob  McConnel,  Team  Leader,  1995 
Antarctic  Expedition,  128  S.  Tejon, 
Suite  410,  Colorado  Springs,  CO  80903. 

Effective  Date:  November  1. 1995. 

Expiration  Date:  March  30.  1996. 
Winifred  M.  Reuning, 
Permit  Office. 
|FR  Doc.  95-1386  Filed  1-19-95:  8:45  am] 

BILUNG  COOE  755S-01-M 


Special  Emphasis  Panel  in  Biological 
Sciences;  Notice  of  Meeting 

'    In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  S[)ecial  Emphasis  Panel  in 
Biological  Sciences  (#1754). 

Date  and  Time:  Januarj-  26-27. 1995.  8:00 
a.m.  to  5:00  p.m.  each  day. 

Place:  Room  310.  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Scott  L.  Collins, 
Program  Director.  Ecological  Studies,  Room 


035.  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington.  VA  22230. 
Telephone:  (703)  306-1479. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
siAmitted  to  NFS  for  financial  support. 

Agenda:  To  review  and  evaluate 
Conserx-ation  and  Restoration  Biology 
proposals  as  part  of  the.selection  process  for 
awards. 

fieason  for  Closing:  Tlie  proposals  being 
reviewed  include  information  of  a 
I«)prietar>'  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
conceminR  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U  S.C.  552b(c)  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Beoson  for  Late  Notice:  DifTicuItv  in 
selecting;  participants. 

Dated:  Januan,  17. 1995. 
M.  Rebecca  Winkler. 
Committet'  .Management  Officer. 
IFR  Doc.  95-1442  Filed  1-19-95;  8:45  am) 
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Special  Emphasis  f»anel  in  Civil  and 
Mechanical  Systems:  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  (NSF)  announces  the 
following  meeting: 

if\ame;  Spe«  ial  Emphasis  Panel  in  Civil  and 
Mjthanical  Systems  #1205). 

Dote  &  time:  Fehruarv  7  &  8.  1995:  830 
A.M.  to  5:00  P.M. 

Place:  NSF.  Rm.  320.  4201  Wilson  Blv., 
Arlington.  VA. 

Contact:  Dr  Devendra  P.  Carg.  Program 
Dim  tor.  Room  545,  NSF. 

Type  of  meeting:  Closed 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
financial  support. 

Agenda 

To  revieiv  and  evaluate  Faculty  Early 
Ca[-eer  Development  (CAREER)  proposals  as 
part  of  the  sele(  tion  process  for  awards. 

Rrason  for  Closing 

The  proposals  being  reviewed  include 
infprmation  of  a  proprietary  or  confidential 
nature,  inc  luding  technical  information, 
finfincial  data,  such  as  salaries:  and  personal 
inffjrmiition  concerning  individuals  associate 
wijh  the  proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b  (c).  (4)  and  (6)  of  the 
Gof-prnment  in  the  Sunshine  Act. 

Dated:  Januari  17.  1995. 
\f.  Rebecca  Winkler, 
Catnmittee  Management  Officer. 
IFR  Doc.  95-1444  Filed  1-19-95;  845  amj 
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Special  Emphasis  Panel  in  Engineering 
Education  and  Centers;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

AJoDie:  Special  Emphasis  Panel  in 
Engineering  Education  and  Centers  (#173). 

Date/Time:  Februan,'  9-10.  1995,  8:00 
a.m.-SrOO  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  320.  Arlington  VA 
22230. 

Type  of  Meeting:  Closed. 

Contort  Person:  Dr.  John  Prados.  Program 
Officer.  Engineering  Education  and  Centers 
Division.  National  Science  Foundation,  4201 
Wilson  Blvd..  Room  585,  Arlington,  VA 
22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Engineering  Education 
Coalitions  program. 

Reason  for  Closing:  The  proposals  being 
reviewed  mdude  information  of  a 
proprietai^'  or  confidential  nature,  including 
teciinical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.  (c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  17,  1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  95-1439  Filed  1-19-95;  8:45  am] 
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Summary  Agenda:  February  8: 10:00  a.m. 
to  5:00  p.m. — Working  sessions  to  plan/ 
discuss/prepare  the  Report  to  Congress  5:00 
pjn.— Reception,  Room  340,  February  9:  8:30 
a.m.  to  5.-00  p.m.— Working  sessions  to  plan/ 
discuss/prepare  the  Report  to  Congress, 
February  10:  8:30  a.m.  to  12:00  Noon- 
Working  sessions  to  plan/discuss/prepare  the 
Report  to  Congress:  discussion  of  NSF  future 
directions 

Dated:  January  17,  1995. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

IFR  Doc.  95-1440  Filed  1-19-95:  8:45  am] 
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Committee  on  Equal  Opportunities  in 
Science  and  Engineering;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Committee  on  Equal  Opportunities 
in  Science  and  Engineering  (CHOSE)  (1173). 

Date  and  Time:  February  8.  1995:  10:00 
a.m.-SOO  p.m.  (Open) 

Febniarv-  9.  1995;  8:30  a,m.-5:00  p.m.  (Open) 
February  10,  1995:  8:30  a.m.-12:00  Noon 

(Open) 

Place:  Room  1235.  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington,  VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Wanda  E.  Ward.  Executive 
Secretarv'.  CEOSE.  National  Science 
Foundation.  4201  Wilson  Boulevard.  Room 
805,  Arlington.  VA  22230.  Telephone:  (70.3) 
306-1604. 

Summan,'  .Minutes:  May  be  obtained  from 
the  Executive  Secretary  at  the  above  address. 

Purpose  of  Meeting:  Working  sessions  to 
plan/prepare/discuss  the  Report  to  Congress 
and  issues  that  bear  on  it. 


Special  Emphasis  Panel  in 
International  Programs;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Fub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Internationa!  Programs. 

Date  and  Time:  February  6-7,  1995:  8:30 
a.m.  to  5:00  p.m.  (Alternate  date  due  to  bad 
weather:  February  9-10. 1995) 

Place:  Roojns  365.  370,  380  and  390. 

Type  of  Meeting  Closed. 

Contact  Person:  Janice  Cassidy  or  Susan 
Parris.  Division  of  International  Programs. 
Room  935,  National  Science  Foundation. 
4201  Wilson  Boulevard,  Arlington.  VA 
22230. 

Telephone:  (703)  306-1701  or  (703)  306- 
1711. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
applications  submitted  to  the  Division  of 
Iiitemational  Programs  for  the  International 
Junior  Investigator  and  Postdoctoral 
Fellowship  programs  as  part  of  the  selection 
process  for  awards. 

Feason  for  Closing:  The  meeting  is  closed 
to  the  public  because  of  the  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  asscKiated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Go\emment 
in  the  Sunshine  Act. 

Dated:  Januan,  17. 1905. 
M.  Rebecca  Winkler. 

Committee  .Management  Officer. 

IFR  Doc.  95-1443  Filed  1-19-95:  845  ami 
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Advisory  Panel  for  Long-Term  Projects 
in  Environmental  Biology;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisorv'  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
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Foundation  announces  the  following 
meeting: 

\<2me:  Advisory  Panel  for  Long-Term 
Projects  in  Environmental  Biology  (#1752). 

Datff  and  Time:  February  fi-7. 1995:  8:00 
dni'to  5:00  pm  each  day. 
J  Place: Room  360,  National  Science 

Foundation.  4201  Wilson  Boulevard. 
.    Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  James  K.  K.stes. 
Program  Director.  Long-Term  Projects  in 
Knvironmental  Biology.  Room  635,  National 
Science  Foundation.  4201  Wilson  Boulevard. 
.■\rlington.  VA  22230.  Telephone:  (703)  306- 
1479. 

Purpose  ofMeeting:To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agcnda:To  review  and  evaluate  Biolic 
Survey  and  Inventory  proposjiLs  as  part  of  the 
selection  process  for  awards. 

FMison  for  Closing:  The  proposals  being 
nniewed  include  information  of  proprietary 
or  confidential  nature,  including  technical 
information:  financial  data,  such  as  salaries: 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b{c),  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Rpason  for  Late  Notice:  Diffit  ulty  in 
selecting  participants. 

Date:  January  17, 1995.         * 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

|FR  Doc.  95-1441  Filed  1-19-95;  8:45  ami 
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Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
403.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Xame:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date  and  Time:  Wednesday.  February  8. 
1995:  8:30  a.m.-5:00  p.m. 

Place:  Room  365.  4201  Wilson  Blvd.. 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 
,  Contact  Person:  Dr.  Gino  Segre,  Program 
Director  for  Theoretical  Physics,  Division  of 
Physics,  Room  1015.  National  Science 
Foundation.  4201  Wilson  Blvd.,  Arlington. 
VA  22230.  Telephone:  (703)  306-1889. 

Purpose  of  Meeting:  To  provide  advice  and 
n.-commendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Theoretical  Physics  Career  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposal^«^ing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 


U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated;  January  17. 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-1438  Filed  1-19-95;  8:45  am) 
BILLINQ  CODE  755S-01-M 


Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

S'ame:  Special  Emphasis  Panel  in  Physics 
(#1208). 

Date  and  time:  February  6-7, 1995  from 
8:30  a.m.  to  5:00  p.m. 

Place:  Harvard  University.  Physics 
Department,  Room:  Jefferson  462. 17A 
Oxford  Street,  Cambridge,  MA  02138. 

Type  of  meeting:  Closed. 

Contact  person:  Barry  I.  Schneider. 
Program  Director  for  Atomic.  Molecular  and 
Optical  Physics,  National  Science 
Foundation.  4201  Wilson  Blvd.  Arlington. 
VA  22230.  Telephone  (703)  306-1890. 

Purpose  of  meeting:  To  advise  the  National 
Science  Foundation  on  the  project 
"Manipulating  Matter  with  Light"  (Light 
Force  Project). 

Agenda 

To  review  and  evaluate  the  current  state 
and  plans  of  the  Light  Force  Project  and  to 
provide  advice  and  guidance  for  successful 
management  of  the  Project  in  its  remaining 
three  years  of  funding. 

Reason  for  Closing 

The  project  plans  being  reviewed  include 
information  of  a  proprietary  or  confidential 
nature,  including  technical  information; 
information  on  personnel  and  proprietary 
date  for  present  and  future  subcontracts. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  17. 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  9.5-1446  Filed  1-19-95;  8:45  am) 
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Special  Emphasis  Panel  in  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  committee  code:  Special 
Emphasis  Panel  in  Polar  Programs  (1209), 

Date  and  time:  February  08,  09, 10:  8:30 
AM  to  5:00  PM. 

Place:  Room  360.  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 


Type  of  meeting:  Closed. 

Contact  person:  Dr.  Patrick  J.  Webber. 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Telephone: 
<703)  306-1029. 

Purpose  of  meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda 

To  review  and  evaluate  Ocean/ 
Atmosphere/Ice  Interactions  nominations/ 
applications  as  part  of  the  selection  process 
for  awards. 

Reason  for  Closing 

The  proposals  being  reviewed  include 
information  of  a  proprietary  or  confidential 
nature,  including  technical  information; 
financial  data,  such  as  salaries  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These  matters 
are  exempt  under  5  U.S.C.  552b(c)  (4)  and  '6) 
of  the  Government  in  the  Sunshine  Act. 

Dated:  January  17, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  95-1445  Filed  1-19-95;  8:45  amj 
BILLING  CODE  755&-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

{Docket  Nos.  STN  50-454,  STN  50-455.  STN 
50-456,  and  STN  50-457]  • 

Commonwealth  Edison  Company; 
Byron  Station,  Units  1  and  2,  and 
Braidwood  Station,  Units  1  and  2 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S,  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-37 
and  NPF-66,  issued  to  Commonwealth 
Edison  Company  (ComEd,  the  licensee) 
for  operation  of  Byron  Station,  Unit  Nos. 
1  and  2,  located  in  Ogle  County.  Illinois, 
and  to  Facility  Operating  License  Nos. 
NPF-72  and  NPF-77  for  operation  of 
Braidwood  Station.  Unit  Nos.  1  and  2. 
located  in  Will  County,  Illinois. 

Environmental  Assessment 

Identification  of  Proposed  Action 

By  letter  dated  November  7, 1994. 
Commonwealth  Edison  Company 
(ComEd.  the  licensee)  requested  changes 
to  the  technical  specifications  (TS)  for 
Byron  Stations.  Units  1  and  2,  and 
Braidwood  Station.  Units  1  and  2,  to 
permit  the  use  of  higher  enriched  fuel 
and  to  specify  the  spent  fuel  storage 
requirements  for  Regions  1  and  2  of  the 
spent  fuel  pools. 

The  proposed  changes  would  allow 
for  the  storage  of  fuel  with  enrichment 
not  to  exceed  a  nominal  5.0  weight 


percent  (w/o)  Uranium  235  (U-235  in 
the  spent  fuel  storage  racks.  An 
enrichment  manufacturing  tolerance  of 
±0,05  percent  U-235  about  the  nominal 
value  was  incorporated  into  the 
Analysis. 

The  purposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  November  7,  1994,  as 
supplemented  by  letter  dated  December 
16,  1994. 

The  Need  for  Proposed  Action 

The  proposed  changes  are  needed  so 
that  the  licensee  can  use  higher  fuel 
enrichment  to  provide  the  flexibility  of 
e.vtending  the  fuel  irradiation  and  to 
reduce  the  number  of  new  fuel 
assemblies  required  per  reload  which 
will  reduce  spent  fuel  storage  space 
requirements. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its     ° 
evaluation  of  the  proposed  revisions  to 
the  TS.  The  proposed  revisions  would 
pennit  use  of  fuel  enriched  to  a  nominal 
5.0  weight  percent  U-235.  The  safety 
considerations  associated  with  reactor 
operation  with  higher  enrichment  and 
extended  irradiation  have  been 
evaluated  by  the  NRC  staff.  The  staff  has 
concluded  that  such  changes  would  not 
adversely  affect  plant  safety.  The 
proposed  changes  have  no  adverse  effect 
on  the  probability  of  any  accident.  The 
higher  enrichment,  with  fuel  burnup  to 
60,000  megawatt  days  per  metric  ton 
Uranium,  may  slightly  change  the  mix 
of  fission  products  that  might  be 
released  in  the  event  of  a  serious 
accident,  but  such  small  changes  would 
not  significantly  affect  the  consequences 
of  serious  accidents.  No  changes  are 
being  made  in  the  types  or  amounts  of 
any  radiological  effluents  that  may  be 
rehiiised  offsite.  There  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure. 

The  environmental  impacts  of 
transpi.Ttaiion  resulting  from  the  use  of 
higher  uiirichment  fuel  and  extended 
irradiation  were  published  and 
disj:ussed  in  the  staff  assessment 
entitled.  "NRC  Assessment  of  the 
Environmental  Effects  of  Transportation 
Resulting  from  Extended  Fuel 
Enrichment  and  Irradiation."  dated  July 
7.  1988,  and  published  in  the  Federal 
Register  (53  FR  30355)  on  August  11, 
1988,  as  corrected  on  August  24.  1988 
(53  FR  32322)  in  connection  with 
Shearon  Harris  Nuclear  Power  Plant. 
Unit  1:  Environmental  Assessment  and 
Finding  of  No  Significant  Impact.  As 
indicated  therein,  the  environmental 
cosl  contribution  of  the  propos«Hl 
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increase  in  the  fuel  enrichment  and 
irradiation  hmits  are  either  unchanged 
or  may,  in  fact,  be  reduced  from  those 
summarized  in  Table  S-4  as  set  forth  in 
10  CFR  51.52(c).  These  findings  are 
applicable  to  Byron,  Units  1  and  2,  and 
Braidwood,  Units  1  and  2.  Accordingly, 
the  Commission  concludes  that  there 
are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendment. 
With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  Part  20.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  enviromnental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  other  alternative 
would  have  equal  or  greater 
environmental  impacts  and  need  not  be 
evaluated. 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  resuh  in  a  change  in 
current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  related  to  operation  of  Byron, 
Units  1  and  2.  and  Braidwood.  Units  1 
and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policv. 
the  staff  consulted  widi  the  Illinois  State 
Official  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments. 

For  further  details  with  respect  to  this 
action,  see  the  application  for    ' 
amendments  dated  November  7.  1994. 
as  supplemented  by  letter  dated 


December  16, 1994.  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gebnan  Building.  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  for  Byron 
Station,  the  Byron  Public  Library,  109 
N.  Franklin.  P.O.  Box  434,  Byron, 
Illinois,  and  for  Braidwood  Station,  the 
Wilmington  Tovmship  Public  Library. 
201  S.  Kankakee  Street,  Wihnington, 
Illinois. 

Dated  at  Rockville,  Maryland,  this  13lh  day 
of  January  1995. 

For  the  Nuclear  Regulatory  Commission 
Clyde  Y.  Shiraki, 

Acting  Director.  Project  Directorate  111-2. 
Division  of  Reactor  Projects— IU/I\\  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  95-1473  Filed  1-19-95;  8:45  am] 
BILUNG  COOe  75M-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  Meeting  on 
Thermal  Hydraulic  Phenomena;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  January  27,  1995,  Room  T- 
2B3,  11545  Rockville  Pike.  Rockville. 
Man-land. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
General  Electric  Nuclear  Energy  (GENE) 
proprietary  information  pursuant  to  (5 
U.S.C.  552b(c)(4)). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Friday,  January  27, 1995 — 8:30  a.m. 
Until  the  Conclusion  of  Business 

The  Subcommittee  will  continue  its 
review  of  the  issues  associated  with  the 
NRC  staff  Safety  Evaluation  Report 
supporting  modifications  to  the 
Emergency  Procedure  Guidelines  to 
address  BWR  core  power  stability/ 
ATWS.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  a$ 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
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named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  he  made. 

Ehiring  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff. 
BWR  Owners'  Group.  GENE,  their 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding4opics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Paul  A. 
Boehnert  (telephone  301/415-8065) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  on  the  working  day  prior  to 
the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc..  that  may  have  occurred. 

Dated:  January  13. 1995. 
Sam  Duraiswamy, 
Chief.  Nuclear  Reactors  Branch. 
|FR  Doc.  95-1471  Filed  1-19-95:  8:43  am) 
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[Docket  No.  50-237] 

Commonwealth  Edison  Company; 
(Dresden  Nuclear  Power  Station,  Unit 
2);  Exemption 

I 

Commonwealth  Edison  Company 
(ComEd.  the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-19. 
which  authorizes  operation  of  the 
Dresden  Nuclear  Power  Station,  Unit  2 
(the  facility),  at  a  steady-state  power 
level  not  in  excess  of  2527  megawatts 
thermal.  The  facility  is  a  boiling  water 
reactor  located  at  the  licensee's  site  in 
Grundy  County,  Illinois.  This  license 
provides,  among  other  things,  that  the 
facility  is  subject  to  all  rules, 
regulations,  and  Orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

"  / 

By  letter  dated  November  23. 1994. 
pursuant  to  10  CWR  50.12(a).  ComEd 
requested  a  sche^ular  exemption  for 
Dresden,  Unit  2.  from  the  24-month  test 
interval  for  the  Type  B  and  C  local  leak 
rate  test  (LLRT)  as  required  by  10  CFR 


Part  50.  Appendix  J.  Sections  IlI.D.2(a) 
and  ni.D.3.  The  exemption  is  requested 
to  avoid  a  potential  reactor  shut  down 
to  perform  the  Type  B  and  C  tests. 

Due  to  two  forced  outages.  ComEd  has 
had  to  reschedule  the  Dresden.  Unit  2, 
refueling  outage  from  February  1995  to 
July  1995.  Subsequently.  ComEd 
requested  a  maximum  extension  of  up 
to  an  additional  180  days  for  the  most 
extreme  case,  from  performing  the  Type 
B  and  C  testing.  The  Type  B  and  C  tests 
cannot  be  performed  during  power 
operation. 

m 

hi  its  letter  dated  November  23, 1994. 
ComEd  requested  a  one-time  exemption 
from  the  24-month  Type  B  and  C  test 
interval  requirements  of  Appendix  J  for 
certain  volumes  (i.e..  bellows,  manway 
gasket  seals,  flanges,  and  isolation 
valves)  identified  in  Attachment  III  of 
the  licensee's  submittal.  ComEd  stated 
that  these  volumes  cannot  be  tested 
while  the  reactor  is  at  power  and 
provided  the  basis  for  this  conclusion  in 
Attachment  IV  of  their  submittal. 

The  licensee  provided  leakage  test 
results  and  maintenance  information  on 
these  volumes  for  the  past  two  refueling 
outages.  The  current  maximum  pathway 
leakage  rate  for  Dresden.  Unit  2.  as 
determined  through  Type  B  and  C  leak 
rate  testing,  is  309.46  standard  cubic 
feet  per  hour  (scfh).  This  value  is 
approximately  63  percent  of  the 
Technical  Specification  (TS)  Umit  of 
488.45  scfh  (o.6La).  In  addition,  the 
previous  outage  "as  left"  total  minimum 
pathway  leakage  rate  for  Type  B  and  C 
testable  penetrations  was  173.25  scfh. 
The  Type  A  integrated  leak  rate  test, 
which  obtains  the  summation  of  all 
potential  leakage  paths  (including 
containment  welds,  valves,  fittings,  and 
penetrations)  was  performed  on  May  14. 
1993.  The  resulting  leakage  from  the  test 
was  493.36  scfh.  This  value  is 
approximately  80.8  percent  of  the  limit 
specified  in  the  TS  (o.75  La). 

In  order  to  provide  an  added  margin 
of  safety  and  to  account  for  possible 
increases  in  the  leakage  rates  of  untested 
volumes  during  the  relatively  short 
period  of  the  exemption.  Dresden 
Nuclear  Power  Station.  United  2.  will 
impose  an  administrative  limit  for 
maximum  pathway  leakage  of  80 
percent  of  0.6La  for  the  remaining  Unit 
2  fuel  cycle. 

To  reduce  the  number  of  volumes 
which  need  an  exemption.  ComEd  will 
test  the  volumes  listed  in  Attachment  V 
of  their  submittal  during  reactor 
operation.  In  addition,  volumes  listed  in 
Attachment  III  of  their  submittal  will  be 
tested  should  a  forced  outage  of  suitable 
duration  occur  prior  to  July  16. 1995. 


The  staff  has  reviewed  ComEd's 
submittal  regarding  the  Appendix  J  test 
interval  exemption  request.  In  summary, 
the  staff  finds  that,  for  the  specific 
volumes  listed  in  Attachment  III  of 
ComEd's  submittal,  extending  the 
schedule  for  the  required  Type  B  and  C 
tests  by  180  days  will  not  affect 
containment  integrity  based  on  the 
following: 

1.  Testing  has  shown  low  "as  found" 
leakag^during  the  past  two  outages.  Tho 
ample  margin  between  the  measured 
leakage  and  the  allowable  leakage 
should  accommodate  any  degradation 
likely  to  be  experienced  for  these 
components  during  the  extended 
period. 

2.  The  intent  of  Appendix  J  was  that 
Type  B  and  C  testing  be  performed 
during  a  refueling  outage.  It  is  not  the 
intent  of  Appendix  J  to  require  a 
shutdown  solely  for  surveillance  testing. 
The  exemption  would  provide  relief 
from  the  requirements  of  Appendix  J  to 
allow  a  test  interval  extension  for  these 
components  which  only  became 
necessary  as  a  result  of  rescheduling  the 
Unit  2.  Cycle  14.  refueling  outage  . 

Based  on  the  above  discussion,  the 
staff  finds  that  for  the  component 
volumes  identified  in  Attachment  III  of 
ComEd's  submittal,  an  exemption  from 
the  LLRT  test  frequency  specified  in 
Appendix  J  should  be  granted. 

Based  on  the  above,  the  staff 
concludes  that  the  licensee's  proposed 
extension  of  the  test  intervals  for  test 
components  identified  in  its  submittal  is 
acceptable.  This  is  a  one-time 
exemption  from  the  Type  B  and  C  test 
interval  requirements  as  prescribed  in 
Appendix  J.  and  is  intended  to  be  in 
effect  until  July  16.  1995.  This  approval 
is  based  on  the  assumption  that  all  other 
tests  will  be  conducted  in  accordance 
with  the  requirements  of  Appendix  J. 

The  Commission's  regulations  at  10 
CFR  50.12  provide  that  special 
circumstances  must  be  present  in  order 
for  an  exemption  from  the  regLLitions  to 
be  granted.  According  to  10  CFR 
50.12(a)(2)(ii),  special  circumstances  are 
present  whenever  application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule.  The  underlying 
purpose  of  the  requirement  to  perform 
Type  B  and  Type  C  containment  leak 
rate  tests  at  intervals  not  to  exceed  2 
years,  is  to  ensufe  that  any  potential 
leakage  pathways  through  the 
containment  boundary  are  identified 
within  a  time  span  that  prevents 
significant  degradation  from  continiung 


or  being  unknown,  and  long  enough  to 
allow  the  tests  to  be  conducted  during 
scheduled  refueling  outages.  This 
interval  was  originally  pubfished  in 
Appendix  J  when  refueling  cycles  were 
conducted  at  approximately  annual 
inter\'als  and  has  not  been  changed  to 
reflect  18-month  or  2-year  operating 
cycles.  It  is  not  the  intent  of  the 
regulation  to  require  a  plant  shutdown 
solely  for  the  purpose  of  conducting  the 
peiriodic  leak  rate  tests.  As  indicated 
above,  based  on  past  local  leakage  rate 
testing  data,  the  180-day  extension  of 
the  test  interval  will  not  affect  the 
pefrformance  of  the  containment.  To 
require  a  shutdown  solelv  for 
sujrxeillance  testing  would  not  serye  the 
underlying  purpose  of  the  rule. 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR 
50.12(a).  that  this  exemption  is 
authorized  by  law  and  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security.  In 
addition,  the  Commission  has  found 
special  circumstances  in  that 
application  of  the  regulation  in  these 
particular  circumstances  would  not 
serve  the  underlying  purpose  of  the 
rule.  Therefore,  the  Commission  hereby 
grants  the  exemption  from  10  CFR  Part 
50,  Appendix  J.  Sections  III.D.2(a)  and 
III.D.3  to  the  extent  that  the  Appendix 
J  test  inter\'al  for  performing  Type  B 
tests  (except  for  air  locks)  and  Type  C 
tests  may  be  extended  for  180  days  until 
July  16.  1995,  on  a  one-time  only  basis, 
for  Dresden.  Unit  2.  as  described  in 
Section  III  above. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (60  FR  3277). 

Dated  d!  Ko(  kville.  .Maryland  this  13th  dr.v 
of  ijanuan,' 1995. 

Hor  the  Nuclear  Regulatory  Commission. 
lack  VV.  Roe, 

•  Dirf-ctor.  Division  of  Reactor  Projerls— III  IV . 
Office  of  Nuclear  Reactor  Regulation. 
jFR  Do( .  95-1474  Filed  1-19-95:  845  r.ni| 
BILUNG  CODE  7S9O-01-M 
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Power  Authority  of  the  State  of  New 
York;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Oetermination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
(;oi|sidering  issuance  of  an  anu-ndniont 


to  Facility  Operating  License  No.  DPR- 
64,  issued  to  the  Power  Authority  of  the 
State  of  New  York  (the  licensee)  for 
operation  of  the  Indian  Point  Nuclear 
Generating  Unit  No.  3  located  in 
Westchester  County,  New  York. 

The  proposed  amendment  would 
revise  Section  3.10.8  and  the  associated 
Bases  of  the  Indian  Point  Nuclear 
Generating  Unit  No.  3  Technical 
Specifications.  Specifically,  the 
proposed  revision  would  reduce  the 
maximum  allowable  control  rod  drop 
time  from  2.4  to  1.8  seconds.  The 
change  would  remove,  for  testing 
purposes,  the  allowance  for  a  seismic 
event  (0.6  seconds),  which  had  been 
integral  to  the  2.4  second  safety  analysis 
basis.  Since  a  seismic  event  cannot  be 
simulated  during  the  rod  drop  time  test, 
the  more  conservative  testing 
acceptance  criteria  value  of  1.8  seconds 
is  needed  to  ensure  that  the  plant  is 
within  its  design  basis.  This  proposed 
revision  will  support  control  rod  testing 
which  is  required  during  startup  from 
the  current  outage. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission  s 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commissions  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  rt'ii  ir  lion  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Consistent  with  the  criteria  of  10  CFR 
50.92.  the  enclosed  application  is 
judged  to  involve  no  significant  hazards 
based  on  the  following  information: 

1 .  Does  the  proposed  license 
amendment  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response: 

The  proposed  amendment  will  reduce 
the  allowable  measured  drop  time  in 
order  to  ensure  that  during  a  seismic 
event  coincident  with  a  reactor  scram, 
the  drop  times  do  not  exceed  the  design 
basis  drop  time  of  2.4  seconds.  Since 
this  change  results  in  a  more  restrictive 


drop  time  requirement,  the  proposed 
license  amendment  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  license 
amendment  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated? 

Response: 

Changing  the  allowable  control  rod 
drop  time  to  a  value  which  does  not 
include  a  seismic  allowance  will  clarify 
the  operating  requirements  for  the 
system  and  ensure  that  the  Technical 
Specifications  are  consistent  with  the 
safety  analysis  and  the  (Final  Safety 
Analysis  Report]  FSAR. 

Therefore,  the  proposed  license 
amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  proposed  amendment 
involve  a  significant  reduction  in  a 
margin  of  safety? 

Response: 

The  proposed  change  to  Technical 
Specification  3.10.8  is  more  restrictive 
than  the  specification  as  it  is  currently 
written.  The  proposed  amendment  to 
the  basis  for  Section  3.10  will  clarify  the 
requirements  for  rod  drop  testing. 
Therefore,  the  proposed  amendment 
would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  receiv«'d 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  chanpe 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
resuh.  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  th«' 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  publir 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notii  e 
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of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North. 
11545  Rockville  Pike,  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street.  NW., 
Washington.  DC. 

The  filing  of  requests  for  hearing  gnd 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  21.  1995.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "'Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  White 
Plains  Public  Librarv.  100  Martine 
Avenue,  White  Plains,  New  York  10601. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 


following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 


final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toU-fi-ee  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missoiui 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Michael 
J.  Case:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  Mr.  Charles  M.  Pratt.  10 
Columbus  Circle.  New  York.  New  York 
10019.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l){iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  16.  1994. 
which  is  available  for  public  inspection 
at  the  Conunission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC.  and  at  the 
local  public  document  room  located  at 
the  White  Plains  Public  Library.  100 
Martine  Avenue.  White  Plains.  Now 
York  10601. 

Dated  at  Rorkvilie,  Maryland,  this  13th  day 
of  January  1995. 


For  the  Nuclear  Regulatory  Conunission. 
Michael  J.  Case. 

Acting  Director.  Project  Directorate  I-I. 
Di\ision  of  Reactor  Projects— I/II.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  9S-1472  Filed  1-1^95,  8:45  am| 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Federal  Acquisition  Regulation  (FAR) 
REWRITE 

AGENCY:  Office  of  Federal  Procurement 
Policy,  Office  of  Maiiagoment  ai^d 
Budget. 

action:  Notice  of  Core  Guiding 
Principles  for  the  Federal  Acquisition 
Sysitem. 

SUHiMARY:  The  Board  of  Directors  for  the 
FAR  Rewrite  Project  finalizes  the  core 
guiding  principles  for  the  federal 
acquisition  system. 
DATES:  Effective  January  20,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  E.  Alesi,  Special  Assistant  for 
Regulations,  Office  of  Federal 
Procurement  Policy.  202-395-6803. 
SUPPLEMENTARY  INFORMATION:  On 
September  7,  1993.  the  Vice  President 
released  the  report  of  the  National 
Performance  Review  (NPR)  which, 
among  other  things,  requires  the 
Administration  to  simplify  the 
procurement  process  through  reform  of 
the  federal  acquisition  regulatory 
system.  In  response  to  the  report.  Steve 
Kelfnan,  the  Administrator  for  Federal 
Procurement  Policy,  established  a  Board 
of  Directors,  comprised  of  senior  level 
individuals  from  the  Executive  Branch, 
to  develop  a  plan  for  regulatory  reform. 

As  a  first  step  the  Board  decided  to 
formulate  a  set  of  core  guiding 
principles  intended  as  a  vision 
statement  for  the  federal  acquisition 
systjQm.  The  Board  also  decided  to 
supplement  the  basic  principles  with 
accompanying  discussion  and 
performance  standards  for  the  svstem. 

The  first  drafts  of  principles  (59  FR 
26772  and  59  FR  52844)  drew  on  the 
concepts  espoused  by  the  NPR  and  what 
the  Board  considered  to  be  good 
business  practices  such  as  greater 
reliance  on  the  good  sense  and  business 
judgment  of  the  procurement  workforce: 
satisfying  the  needs  of  the  customer; 
reducing  unnecessary  layers  of  review; 
emphasizing  the  importance  of 
timeliness  in  the  procurement  process; 
<jnd  an  orientation  to  best  value 
judgments  in  making  contract  awards. 


The  final  version  of  the  principles 
clarifies  the  principles  setiorth  in  the 
first  draft  and  includes  an  additional 
concept,  suggested  through  the  public 
comment  process,  which  the  Beard 
believes  would  significantly  increase 
the  opportunity  for  innovation  in 
procurement,  thus,  the  revised  set  of 
principles  make  it  clear  that  if  a  policy 
is  not  specifically  addressed  in  the  FAR. 
Government  members  of  the  acquisition 
team  should  not  assiune  that  it  is 
prohibited. 

It  is  intended  that  the  core  principles 
be  used  in  a  twofold  manner;  first,  they 
will  be  issued  in  the  preface  to  the  FAR 
not  only  as  a  statement  of  the  goals  of 
the  system  but  also  to  guide  future 
changes  to  the  FAR;  and  second,  they 
will  be  used  by  the  drafting  teams  in  the 
actual  rewrite  of  the  FAR. 

We  encourage  agencies  to  make  this 
statement  of  core  guiding  principles 
available  to  program  customers  and 
contractors,  and  to  make  the  core 
principles  a  part  of  the  basic  training 
materials  provided  to  all  personnel 
involved  in  the  acquisition  process. 

Statement  of  Guiding  Principles 
Federal  Acquisition  System 

The  vision  for  the  Federal  Acquisition 
System  is  to  deliver  on  a  timely  basis 
the  best  value  product  or  service  to  the 
customer,  while  maintaining  the 
public's  trust  and  fulfilling  public 
policy  objectives.  Participants  in  the 
acquisition  process  should  work 
together  as  a  team  and  should  be 
empowered  to  make  decisions  within 
their  area  of  responsibility. 

The  Federal  Acquisition  System  will; 

*  satisfy  the  customer  in  terms  of 
cost,  quality,  and  timeliness  of  the      * 
delivered  product  or  ser\ice,  by,  for 
example, 

*  *   maximizing  the  use  of  commercial 
products  aiid  services, 

*  *  using  contractors  with  a  track 
record  of  successful  past  performance  or 
who  demonstrate  a  current  superior 
ability  to  perform,  and 

**   promoting  competition: 

•  minimize  administrative  operating 
costs; 

•  conduct  business  with  integrity, 
fairness,  and  openness;  and 

•  fulfill  public  policy  objectives. 
The  Acquisition  Team  consists  of  all 

participants  in  Government  acquisition 
including  not  only-representatives  of  the 
technical,  supply  and  procurement 
communities  but  also  the  customers 
they  serve,  and  the  contractors  who 
provide  the  products  and  services. 
The  role  of  each  member  of  the 
Acquisition  Team  is  to  exercise  personal 
initiative  and  sound  business  judgment 
in  providing  the  best  value  product  or 


service  to  meet  the  customer's  needs.  In 
exercising  initiati\*.  Government 
members  of  the  Acquisition  Team  may 
assume  that  if  a  specific  strategy, 
practice,  policy  or  procedure  is  in  the 
best  interests  of  the  Govenunent  and  is 
not  addressed  in  the  FAR.  nor 
prohibited  by  law  (statute  or  case  law). 
Executive  Order  or  other  regulation,  that 
the  strategy,  practice,  policy  or 
procedure  is  a  permissible  exercise  of 
authority. 

Discussion 

Introduction 

The  Statement  of  Acquisition  Guiding 
Principles  for  the  Federal  Acquisition 
System  (System)  represents  a  concise 
statement  designed  to  be  user-friendly 
for  all  participants  in  Government 
acquisition.  "The  following  discussion  of 
the  principles  is  provided  in  order  to 
illuminate  the  meaning  of  the  terms  and 
phrases  used.  The  framework  for  the 
System  includes  the  Guiding  Principles 
for  the  System  and  the  supporting 
poHcies  and  procedures  in  the  Federal 
Acquisition  Regulation  (FAR). 

Vision 

All  participants  in  the  System  are 
responsible  for  making  acquisition 
decisions  that  deliver  the  best  value 
product  or  service  to  the  customer.  Best 
value  must  be  viewed  fi-om  a  broad 
perspective  and  is  achieved  by 
balancing  the  many  competing  interests 
in  the  System.  The  result  is  a  svstem 
which  works  better  and  costs  less. 

Performance  Standards 

•  Satisfy  the  Customer  in  Terms  of  Cost, 
Quality,  and  Timeliness  of  the  Delivered 
Product  or  Service 

The  principle  customers  for  the 
product  or  service  provided  by  «!ie 
System  are  the  users  and  line  nidnagers, 
acting  on  behalf  of  the  .^merican 
taxpayer. 

"The  System  must  be  responsive  and 
adaptive  to  customer  needs,  concerns, 
and  feedback.  Implementation  of 
acquisition  policies  and  procedures,  as 
well  as  consideration  of  timeliness, 
quality,  and  cost  throughout  the 
process,  must  take  into  account  the 
perspective  of  the  user  of  the  product  or 
ser\ice. 

When  selecting  contractors  to  provide 
products  or  perform  services,  the 
government  will  use  contractors  who 
have  a  track  record  of  successful  past 
perfonnance  or  who  demonstrate  a 
current  superior  ability  to  perform. 

The  government  must  not  hesitate  to 
communicate  with  the  commercial 
sector  as  early  as  possible  in  the 
acquisition  cycle  to  help  the 
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government  determine  the  capabilities 
available  in  the  commercial 
marketplace.  The  government  will 
maximize  its  use  of  commercial 
products  and  services  in  meeting 
Government  requirements. 

It  is  the  policy  of  the  System  to 
promote  competition  in  the  acquisition 
process. 

The  System  must  perform  in  a  timely, 
high  quality,  and  cost-effective  manner. 

All  members  of  the  Team  are  required 
to  employ  planning  as  an  integral  part 
of  the  overall  process  of  acquiring 
products  or  services.  Although  advance 
planning  is  required,  each  member  of 
the  Team  must  be  flexible  in  order  to 
accommodate  changing  or  unforeseen 
mission  needs.  Planning  is  a  tool  for  the 
accomplishment  of  tasks,  and 
application  of  its  discipline  should  be 
commensurate  with  the  size  and  nature 
of  a  given  task. 

•  Minimize  Administrative  Operating 
Costs 

In  order  to  ensure  that  maximum 
efficiency  is  obtained,  rules,  regulations, 
and  policies  should  be  promulgated 
only  when  their  benefits  clearly  exceed 
the  costs  of  their  development, 
implementation,  administration,  and 
enforcement.  This  applies  to  internal 
administrative  processes,  including 
reviews,  and  to  rules  and  procedures 
applied  to  the  contractor  community. 

The  System  must  provide  uniformity 
where  it  contributes  to  efficiency  or 
where  fairness  or  predictability  is 
essential.  The  System  should  also, 
however,  encourage  innovation,  and 
local  adaptation  where  uniformity  is  not 
essential. 

•  Conduct  Business  With  Integrity, 
Fairness,  and  Openness 

An  essential  consideration  in  every 
aspect  of  the  System  is  maintaining  the 
public's  trust.  Not  only  must  the  System 
have  integrity,  but  the  actions  of  each 
member  of  the  Team  must  reflect 
integrity,  fairness  and  openness.  The 
foundation  of  integrity  within  the 
System  is  a  competent,  experienced, 
and  well-trained,  professional 
workforce.  Accordingly,  each  member  of 
the  Team  is  responsible  and  accountable 
for  the  wise  use  of  public  resources  as 
well  as  acting  in  a  manner  which 
maintains  the  public's  trust.  Fairness 
and  openness  require  open 
communication  among  team  members, 
internal  and  external  customers,  and  the 
public. 

To  achieve  efficient  operations,  the 
System  must  shift  its  focus  from  'risk 
avoidance"  to  one  of  "risk 
management."  The  cost  to  the  taxpayer 
of  attempting  to  eliminate  all  ri.sk  is 


prohibitive.  The  Executive  Breuich  will 
accept  and  manage  the  risk  associated 
with  empowering  local  procurement 
officials  to  take  independent  action 
based  on  their  professional  judgment. 

•  Fulfill  Public  Policy  Objectives 

The  System  must  support  the 
attainment  of  public  policy  goals 
adopted  by  the  Congress  and  the 
President.  In  attaining  these  goals,  and 
in  its  overall  operations,  the  process 
shall  ensure  the  efficient  use  of  public 
resources. 


Acquisition  Team 

The  purpose  of  defining  the  Federal 
Acquisition  Team  (Team)  in  the 
Acquisition  Guiding  Principles  is  to 
ensure  that  participants  in  the  System 
are  identified — beginning  with  the 
customer  and  ending  with  the 
contractor  of  the  product  or  service.  By 
identifying  the  team  members  in  this 
manner,  teamwork,  unity  of  purpose 
and  open  communication  among  the 
m.embers  of  the  Team  in  sharing  the 
vision  and  achieving  the  goal  of  the 
System  are  encouraged.  Individual  team 
members  will  participate  in  the 
acquisition  process  at  the  appropriate 
time. 

Role  of  the  Acquisition  Team 

Government  members  of  the  Team 
must  be  empowered  to  make  acquisition 
decisions  within  their  areas  of 
responsibility,  including  selection, 
negotiation,  and  administration  of 
contracts  consistent  with  the  Guiding 
Principles.  In  particular,  the  Contracting 
Officer  must  have  the  authority,  to  the 
maximum  extent  practicable  and 
consistent  with  law,  to  determine  the 
application  of  rules,  regulations,  and 
policies,  o  a  specific  contract. 

The  authority  to  make  derisions  and 
the  accountability  for  the  decisions 
made  will  be  delegated  to  the  lowest 
level  within  the  System,  consistent  with 
law. 

The  Team  must  be  prepared  to 
perform  the  functions  and  duties 
assigned.  The  government  is  committed 
to  provide  training,  professional 
development,  and  other  resources 
necessary  for  maintaining  and 
improving  the  knowledge,  skills,  and 
abilities  for  all  Government  participants 
on  the  Team,  both  with  regard  to  their 
particular  area  of  responsibility  within 
the  System,  and  their  respective  role  as 
a  team  member.  The  contractor 
community  is  encouraged  to  do 
likewise. 

The  System  will  foster  cooperative 
relationships  between  the  government 
and  its  contractors  consistent  with  its 


overriding  responsibility  to  the 
taxpayers. 

The  FAR  outlines  procurement 
policies  and  procedures  that  are  used  by 
members  of  the  acquisition  team.  If  a 
policy  or  procedure,  or  a  particular 
strategy  or  practice  is  in  the  best  interest 
of  the  Government  and  is  not 
specifically  addressed  in  the  FAR.  nor 
prohibited  by  law  (statute  or  case  law). 
Executive  Order  or  other  regulation. 
Government  members  of  the  Team 
should  not  assume  it  is  prohibited. 
Rather,  absence  of  direction  should  be 
interpreted  as  permitting  the  Team  to 
innovate  and  use  sound  business 
judgment  that  is  otherwise  consistent 
with  law  and  within  the  limits  of  their 
authority. 
Steven  Kelman, 
Administrator. 

|FR  Dcx:.  95-1397  Filed  1-19^95;  8:45  anil 
BILLING  CODE  3110-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Request  for  Reclearance  of 
Form  Rl  38-115 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Papenvork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  reclearance  of 
an  information  collection.  Form  RI  38- 
115.  Representative  Payee  Report,  is 
designed  to  collect  information  about 
how  the  benefits  paid  to  a  representative 
payee  have  been  used  or  conserved  for 
the  benefit  of  the  incompetent 
annuitant. 

Approximately  12,200  RI  38-115 
forms  are  completed  annually.  The  form 
requires  an  estimated  60  minutes  to 
complete.  The  total  annual  burden  is 
12.200  hours. 

For  copies  of  this  proposal,  contact 
Doris  R.  Benz  on  (703)  908-8564. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
February  21,  1995. 

ADDRESSES:  Send  or  deliver  comments 
to: 

Lorraine  E.  Dettman,  Chief,  Operations 
Support  Division.  Retirement  and 
Insurance  Group,  U.S.  Office  of 
Personnel  Management.  1900  E  Street 
NW..  Room  3349.  Washington,  DC 
20415; 
and 
Joseph  Lac:key.  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
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JUdget.  New  Executive  Office 
Building  NW..  Room  10235. 
Washington.  DC  20503. 
FOP  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 
Mary  Beth  Smith-Toomey,  Chief,  Forms 
Analysis  &  Design  Section.  (202)  606- 
061^3. 

U.S.  Office  of  Personnel  Management. 

Loiraine  A.  Green, 

Dfjiuty  Director 

|FR  Doc.  95-1392  Filed  1-19-95:  8:45  am] 

BILIMG  CODE  e32S-(M-M 


LIMGCO 


Notice  of  Request  for  a  Revised 
Clearance  of  Form  RI  92-19 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  NoUce. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (title 
44.  U.S.  C.  chapter  35),  this  notice 
announces  a  request  for  a  revised 
cleitfance  of  an  information  collection. 
Form  RI  92-19,  Application  for  Deferred 
or  Postponed  Retirement  (FERS),  will  be 
used  by  separated  employees  to  apply 
for  pither  a  deferred  or  postponed  FERS 
annuity  benefit. 

Approximately  1,272  forms  are 
completed  annually.  We  estimate  that 
thfe  form  requires  approximately  60 
miiiutes  to  complete.  The  estimated 
anriual  burden  is  1,272  hours. 

For  copies  of  this  proposal,  contact 
Doris  R.  Benz  on  (703)  908-8564. 
DATES:  Comments  on  this  proposal  ' 
should  be  received  on  or  before 
Februar>'21,  1995. 

ADDRESSES:  Send  or  deliver  comments 
to: 

Daniel  A.  Green,  FERS  Division, 
Retirement  and  Insurance  Group,  U.S. 
Office  of  Personnel  Management, 
1900  E  Street,  NW.,  Room  4429, 
Washington,  DC  20415; 
,    and 

Joseph  Lackey.  OPM  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building  NW.,  Room  10235, 
Washington,  DC  20503. 

FOR  INFORMATION  REGARDING 

ADMINISTRATIVE  COORDINATION  CONTACT: 

Mary  Beth  Smith-Toomey,  Chief,  Forms 

Analysis  &  Design  Section  (202)  606- 

0623. 

U.S.  Office  of  Personnel  Management. 
Lurraine  A.  Green, 

Depifity  Director. 

IFR  Doc,  95-1393  Filed  1-19-95;  8:45  am) 

B!LL»<G  CODE  632S-01-M 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Columbia  River  Basin  Fish  and  Wildlife 
Program;  Extension  of  Deadline 

lunuary  11.  1995. 

AGENCY:  Pacific  Northwest  Electric 
Power  and  Conser\'ation  Planning 
Council  (Northwest  Power  Planning 
Council). 

ACTION:  Extension  of  deadline  for 
submission  of  recommendations  for 
amendments  to  the  Columbia  River 
Basis  Fish  and  Wildlife  Program 
(measures  for  resident  fish,  wildlife  and 
other  matters). 

SUMMARY:  Pursuant  to  the  Pacific 
Electric  Power  Planning  and 
Conservation  Act  (the  Northwest  Power 
Act,  16  U.S.C.  section  839.  et  seq.)  the 
Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council 
(Council)  extends  the  deadline  for 
submitting  recommendations  for 
amendments  to  the  resident  fish, 
wildlife  and  other  non-anadromous  fish 
measures  in  the  Columbia  River  Basin 
Fish  and  Wildlife  Program  (program), 
from  Januarv'  13,  1995  to  January  27, 
1995. 

BACKGROUND:  In  August.  1994,  the 
Council  invited  fish  and  wildlife 
agencies,  Indian  tribes  and  others  to 
submit  recommendations  for 
amendments  to  the  resident  fish, 
wildlife  and  other  sections  of  the 
program  not  specifically  related  to 
anadromous  fish.  At  the  request  of 
interested  parties,  the  council  has 
extended  the  deadline  for  submitting 
such  recommendations  several  times. 
Recently,  the  Council  received 
additional  requests  to  extend  the 
deadline. 

SUBMISSION  OF  RECOMMENDATIONS:  The 
Council  hereby  extends  the  deadline  for 
submitting  recommendations  for 
amendments  to  the  program's  resident 
fish,  wildlife  and  other  non-anadromous 
fish  measures  from  January  13.  1995  to 
January  27.  1995.  Recommendations 
must  be  submitted  by  5  p.m.  Pacific 
time  on  January  27.  1995.  to  Rick 
Applegate.  Director.  Fish  and  Wildlife 
Division.  Northwest  Power  Plaiming 
.Council.  851  S.W.  Sixth  Avenue. 
Portland.  Oregon  97204-1348.  The  form 
of  such  recommendations  has  been 
addressed  in  prior  notices. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  Council's  Public  Affairs 
Division.  851  S.y/.  Si.xth  Avenue,  Suite 


1 100.  Portland,  Orison  97204  or  (503) 
222-5161.  toll  free  1-800-222-3355. 
Edward  W.  Sheets, 

E.xerutive  Director 

\F'R  Doc.  9.5-1450  Filed  1-19-95;  8:45  am) 

BILLING  CODE  0000-00-M 


POSTAL  SERVICE 

Verification  Procedures  for  Second- 
Class  Publications 

AGENCY:  Postal  .Ser\icc. 
ACTION:  Proposed  procedure. 

SUMMARY:-The  Postal  Service  proposes 
to  revise  its  procedures  for  determining 
whether  authorized  second-class 
publications  continue  to  meet  the 
applicable  eligibility  requirements  and 
whether  the  proper  amount  of  postage  is 
paid  on  the  mailings  of  these 
publications.  Under  the  revised 
procedures,  the  Postal  Service  will 
conduct  a  postage  payment  review  of  all 
publications  at  least  once  a  year  at  the 
time  of  mailing  of  one  of  the  issues  of 
the  publications  to  be  reviewed.  A 
separate  eligibility  review  will  be 
scheduled  only  in  certain  instances.  To 
facilitate  the  eligibility  review,  the- 
publisher  of  an  authorized  second-dass 
publication  will  be  required  to  provide 
circulation  data  to  the  Postal  Ser\ice 
before  the  review  is  undertaken. 
DATES:  Comments  must  be  received  cm 
or  before  February  21,  1995. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Manager. 
Business  Mail  Acceptance,  U.S.  Postal 
Service,  475  L'Enfant  Plaza  SW, 
Washington,  EX:  20260-6808.  Copies  of 
all  written  comments  will  be  available 
for  inspection  and  photocopying 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  in  room  8530  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Mayhew,  (212)  613-8747. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  its  statutory 
responsibilities,  the  Postal  Ser\  ice  must 
ensure  that«authorized  second-class 
publications  continue  to  meet  the 
second-class  eligibility  requirements 
and  that  these  publications  pay  the 
proper  amount  of  postage  on  mailings. 
See  39  U.S.C.  404.  3685. 

Verifications  of  publications  are  one 
of  the  means  used  to  achieve  these 
goals.  Currently,  the  Postal  Service 
schedules  a  second-class  publication  for 
review  every  1  to  3  years,  depending  on 
the  number  of  original  entries   . 
authorized  at  the  post  office  conductmg 
the  review.  The  review  procedure 
includes  verification  of  the  accuracy  ol 


4208 


Federal  Register  /  Vol.  60,  No.  13  /  Friday.  January  20.  1995  /  Notices 


the  mailing  statement  (postage  payment) 
and  the  eligibility  of  the  publication  to 
qualify  for  second-class  privileges, 
particularly,  compliance  with  the 
circulation  requirements. 

After  examining  these  procedures,  the 
Postal  Service  believes  that  the 
procedures  do  not  promote  the  most 
efficient  use  of  postal  resources.  On  one 
hand,  the  Postal  Service  believt;s  that 
eligibility  reviews  need  not  be 
conducted  for  all  publications.  That  is, 
where  other  evidence  provides 
assurance  that  a  publication  remains 
eligible  for  second-class  privileges,  an 
on-site  verification  need  not  invariably 
be  conducted.  On  the  other  hand,  the 
Postal  Service  believes  that  postage 
payment  verification  for  all  publications 
should  be  conducted  at  least  once  a 
year.  Accordingly,  the  following 
procedures  are  proposed. 

The  Postal  Service  proposes  to 
separate  the  postage  payment  part  of  the 
review  from  the  eligibility  part.  Each 
sccond-(  lass  publication  will  receive  a 
postage  payment  review  of  one  of  the 
issues  at  least  once  each  calendar  year. 
This  review  will  be  conducted  at  the 
time  of  mailing  at  each  post  office  where 
second-class  postage  is  paid.  Publishers 
claiming  automation  and  presort  rales 
will  be  required,  at  the  review,  to 
submit  the  documentation  required  by 
the  Postal  Service  to  substantiate  the 
publication's  eligibility  for  automation 
and  presort  rate  levels. 

For  those  publications  subject  to 
circulation  standards,  the  Postal  Service 
proposes  using  the  annual  Statement  of 
Ownership,  Management,  and 
Circulation  (PS  Form  3526)  as  the  basis 
for  evalwating  whether  a  second-class 
publication  continues  to  meet  the 
applicable  eligibility  requirements  of 
being  distributed  to  50  percent  or  more 
persons  who  have  paid  for  or  requested 
the  publication. 

A  review  will  be  scheduled  based  on 
the  percentage  of  paid  or  requested 
circulation  shown  bv  the  publisher  on 
PS  Form  3526.  The  Postal  Service  still 
reserves  its  right  to  audit  if  there  is  a 
question  about  the  eligibility  of  a 
publication. 

When  a  second-class  publication  is 
selected  for  an  eligibility  review,  the 
publisher  will  be  notified  by  the  post 
office  serving  the  known  office  of 
publication.  The  publisher  will  be 
advised  of  the  issue  to  be  verified. 

In  order  that  the  review  may  be 
conducted  as  quickly  and  efficiently  as 
possible,  the  publisher  will  be  asked  to 
provide  circulation  information  prior  to 
the  review.  The  Postal  Service  will 
revise  PS  Form  3548,  Review  and 
Verification  of  Circulation,  for  this 
purpose. 


Accordingly,  the  original  entry  post 
office  will  mail  the  publisher  a  blank 
Form  3548,  with  a  cover  letter  asking 
the  publisher  to  complete  the  unshaded 
parts  of  the  form  for  the  issue  specified. 
The  publisher  will  be  given  15  days 
from  the  receipt  of  the  cover  letter  to 
return  the  completed  form  to  the  post 
office  of  the  original  entry  office. 

The  unshaded  parts  of  the  Form  3548 
will  contain  information  relating  to  the 
total  distribution  of  the  issue  being 
reviewed.  The  Postal  Service  will  then 
send  a  representative  to  the  known 
office  of  publication  to  examine  the 
circulation  records. 

Publications  that  are  audited  by  Postal 
Service-approved  independent  audit 
bureaus  will  continue  to  have  their 
eligibility  and  postage  payment  reviews 
conducted  by  the  independent  audit 
bureaus.  Publications  mailing  under  the 
Centralized  Postage  Payment  system 
will  continue  to  have  their  postage 
payment  reviews  conducted  annually  by 
the  New  York  Rates  and  Classification 
Service  Center. 

Appropriate  procedures  to  reflect 
these  changes  will  be  implemented  if 
the  proposal  is  adopted. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
(FR  Doc.  95-1424  Filed  1-19-95:  8:45  ami 

BILLING  CQPS  7710-12-P 

RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
IJ.S.C.  Chapter  35).  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 
SUMMARY  OF  PROPOSAL(S): 

(1)  Collection  W/e:  Application  and  Claim 
for  Unemplo\Tnent  Benefits  and  Employment 
Service. 

(2)  Formis)  submitted:  UI-1  (ES-1),  UI-3. 

(3)  OXfB  Number:  3220-0022. 

(4)  Expiration  date  of  current  OMB 
clearance:  November  30, 1996. 

(5)  Type  of  request:  Revision  of  a  currently 
approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  29.000. 

(8)  Total  annual  responses:  294.000. 

(9)  Total  annual  reporting  hours:  26.916. 

(10)  Collection  description:  Under  Section 
2  of  the  Railroad  UnemplovTnent  Insurance 
Act.  unemployment  benefits  are  provided  for 
qualified  railroad  employees.  The  collection 
obtains  from  railroad  employees  who  apply 


for  and  claim  unemployment  benefits  the 
information  needed  for  determining 
eligibility  for  and  amount  of  such  benefits. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Chuck  Mierzwa, 
Clearance  Officer. 
IFR  Doc.  95-1454  Filed  1-19-95,  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35227;  File  No.  SR-CBOE- 
94-55) 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, ' 
Inc.  Relating  to  Short  Interest 
Reporting  Requirements 

January  13,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
C'Acf).  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  January  3, 1995. 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  January  5, 
1995,  the  CBOE  filed  Amendment  No.  1 
to  the  proposed  rule  change.'  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  require  each 
member  of  the  Exchange  to  report  their 
short  stock  positions  if  the  member 
meets  the  following  three  requirements: 
(1 )  The  member  clears  stock 
transactions,  (2)  the  Exchange  is  the 
designated  Examining  Authority 
("DEA")  for  the  member,  and  (3)  the 


member  is  not  otherwise  required  to 
report  its  short  stock  positions  to  either 
the  National  Association  of  Securities 
Dealers.  Inc.  (the  "NASD")  or  to  a  stock 
exchange  as  a  result  of  being  a  member 
of  such  organization.  The  short  stock 
positions  would  be  required  to  he 
furnished  to  either  a  stock  exchange  or 
to  the  NASD,  as  the  Exchange  may 
designate.  The  form,  manner,  and  time 
of  such  report  shall  be  specified  by  the 
appropriate  exchange  or  the  NASD. 

The  text  of  the  proposed  rule  change 
is  available  at  he  Office  of  the  Secretary, 
CBOE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  assure  that  all  broker- 
dealers  who  clear  stock  report  their 
short  stock  positions  to  the  appropriate 
regulatory  authority,  whether  it  be  the 
NASD  or  an  exchange  on  which  the 
security  is  listed  or  of  which  the  broker- 
dealer  is  a  member.  Reports  of  short 
stock  interest  are  an  important  tool  of 
regulators  in  monitoring  activity  in 
stocks  and  in  detecting  possible  cases  of 
insider  trading  or  manipulation. 
Further,  some  members'  customers  use 
the  publicly  reported  short  interest 
information  when  making  investment 
decisions. 

Although  the  CBOE  does  not  list  or 
trade  stock,  it  is  the  DEA  for  at  least  one 
member  who  clears  stock  transactions. 
Under  current  rules  of  the  other  self 
regulatory  organizations,  the  member  is 
not  required  to  report  its  short  stock 
positions.2  Consequently,  in  an  effort  to 
assure  that  no  broker-dealer  can  avoid 
the  responsibility  to  report  short  stock 


Federal  Register  /  Vol.  60.  No.  13  /  Friday.  January  20.  1995  /  Notices 

^^ 


4209 


'  See  letter  from  Timothy  Thompson.  attornc\ 
CBOE.  to  Glen  Barrentine,  Senior  Counsel. 
Commission,  dated  January  3,  1995. 
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2 CBOE  is  the  DEA  for  Gill  and  Co.  which  is  not 
a  member  of  the  NASD  or  the  New  York  Stock 
Exchange,  both  of  which  have  comprehensive  short 
stock  reporting  rules.  Gill  and  Co.  clears  stock 
transactions  at  the  Midwest  Clearing  Corporation. 


interest,  the  CBOE  is  adding 
interpretation  .02  to  its  Rule  15.1. 
Maintenance,  Retention  and  Furnishing 
of  Books,  Records  and  Other 
Information.  This  interpretation  would 
require  members  for  which  the  CBOE  is 
the  DEA  to  report  short  stock  positions 
to  either  a  stock  exchange  or  to  the 
NASD,  as  the  CBOE  may  designate.  The 
specifics  of  the  reporting  would  be 
dictated  by  the  entity  to  which  the 
report  would  be  sent.  Because  the  CBOE 
does  not  have  as  great  an  interest  in 
reviewing  the  short  stock  data  as  the 
exchange  on  which  the  stock  is  listed 
and  because  there  is  currently  only  one 
member  who  would  be  required  to 
report  its  short  stock  positions  under 
this  interpretation,  the  CBOE  believes  it 
is  more  practical  to  have  another  self 
regulatory  organization  receive  the  short 
interest  report. 

The  CBOE  wrill  enter  into  an 
agreement  with  any  self  regulatory 
organization  that  is  to  receive  a  short 
interest  report  of  our  member, 
specifying  that  entity's  agreement  to 
receive  this  report.  That  organization 
will  then  use  the  data,  along  with  the 
short  interest  data  it  receives  from  its 
members,  for  appropriate  regulator^' 
purposes. 

2.  Statutory  Basis 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act  in  general  and  Section  6(b)(5) 
in  particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  fair  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  provides  for  the  public 
disclosure  and  dissemination  of  short 
interest  data  which  is  not  currently 
disclosed,  thereby  augmenting  market 
transparency  for  the  subject  securities 
and  enabling  investors  to  make  more 
informed  investment  decisions.  As 
mentioned  above,  the  proposed  rule  also 
assists  regulatory  efforts  in  discovering, 
manipulation. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  imposf; 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  propostid 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTitten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  E.\change 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  .such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-94- 
55  and  should  be  submitted  by  Februar}- 
10,  1995. 

For  the  Conmiission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegalj'd 
authority. 

Margaret  H.  McFarland, 

Deputy  Secrrtary 

IFR  Doc.  95-14')4  Filed  1-19-95;  8:45  am) 
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[Release  No.  34-35229;  FMe  Na  SR-MSTC- 

94-20] 

Self-Regulatory  Organizations; 
Midwest  Securities  Trust  Company; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  Adopting  Procedures  for 
Payment  of  Interest  to  Participants 

January  13, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  28, 1994.  the  Midwest 
Securities  Trust  Company  ("MSTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (File  No.  SR- 
MSTC-94-20)  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  primarily  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  modifies 
MSTC's  procedures  with  respect  to  the 
payment  of  interest  on  bond  issues  of 
Orange  County,  California,  related 
agencies  and  instrumentalities,  and  any 
entity  participating  in  the  Orange 
County  Investment  Pools  (collectively 
referred  to  as  "Orange  County  Bond 
Issues"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Puq>ose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MSTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  W  below.  MSTC  has  prepared 
summaries,  set  forth  in  sections  [A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

MSTC's  rules  permit  MSTC  to  adopt 
procedures  with  respect  to  the  payment 
of  interest  to  participants.-  In  light  of 
Orange  County,  California's  recent 
bankruptcy  filing,  MSTC  is  changing  its 


procedures  with  respect  to  cash 
payments  of  interest  on  any  Orange 
County  Bond  issue.  Specifically,  as  a 
result  of  the  bankruptcy  filing  and  the 
uncertainty  as  to  the  effects  of  this 
action  on  Orange  County  Bond  Issues, 
MSTC  will  allocate  interest  payments 
on  these  issues  as  funds  are  received 
from  the  paying  agents.  Additionally, 
MSTC  will  refund  to  participants  any 
investment  earnings  on  delayed 
payments  received  on  Orange  County 
Bond  Issues  in  accordance  with  its 
established  procedures. 

MSTC  will  continue  to  actively 
monitor  information  being  released 
pertaining  to  events  in  Orange  County, 
California.  However,  since  it  is  too  early 
to  assess  the  full  impact  that  the  Orange 
County  bankruptcy  filing  may  have  on 
the  Orange  County  Bond  Issues,  it  may 
become  necessary  for  MSTC  to  reverse 
allocated  income  and  principal 
payments.3  MSTC  will  advise 
participants  of  specific  CUSIP  numbers 
if  this  action  becomes  necessary. 

MSTC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
17A(b)(3)(F)  of  the  Act  ♦  and  the  rules 
and  regulations  thereunder  in  that  it  is 
designed  to  assure  the  safeguarding  of 
securities  and  funds  which  are  in 
MSTC's  possession  or  control  or  for 
which  MSTC  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statements  on  Burden  on  Competition 

MSTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

MSTC  has  not  solicited  comments 
with  respect  to  the  proposed  rule 
change,  and  none  have  been  received. 

III.  Date  of  Effectiveness  of  The 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act  ^  and 
subparagraph  (e)(1)  of  Rule  19b-4'' 
thereunder  because  the  proposed  rule 
change  constitutes  a  stated  policy, 
practice,  or  interpretation  with  reSpect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  of 
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'15l'.S.CS78s(b)(l)n988). 

»MSTC  Rules.  .Article  IV.  Rule  1.  Setiion  3. 
"Shareholiier  Sor\  ices.  Dix  idends  and  Ir.teresl 
Pavnieiils." 


'  St'r  MSTC  Rules.  Article  111.  Rule  1.  Section 
21ii).  "Depository  Service.";,  Payment.  Right  to 
Reverse  Credits." 

■•  15  U.S.C.  78q-l(b)(3)(F)  (1988). 

''  15  U  S.C.  78s(b)(3)lA)(i)  11988), 

••  17  CFR  240.19b-4(e)(l)  (1994). 


MSTC.  At  any  time  within  sixty  days  of 
the  filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W.. 
Washington.  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MSTC.  All  submissions  should 
refer  to  File  No.  SR-MSTC-94-20  and 
should  be  submitted  bv  February  10, 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^  ' 

Margaret  H.  McFarUnd, 

Deputy  SecretoT}'. 

|FR  Doa  95-149B  Filed  1-10-95;  8:45  am] 
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[Release  No.  34-35228;  FHe  No.  SR-PTC- 
94-09] 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  Codifying 
Rules 

January  13,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
January  4,  1995,  the  Participants  Trust 
Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
(  "Commission")  the  proposed  rule 


change  (File  No.  SR-PTC-94-09)  as 
described  in  Items  I,  II,  and  III  below, 
which  items  have  been  prepared 
primarily  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  codify  PTC's  rules  and 
provide  for  the  distribution  to 
participants  and  limited  purpose 
participants. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  PTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  PTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Following  an  inspection  of  PTC  in 
1994.  the  Commission's  Northeast 
Regional  Office  recommended  that  PTC 
file  a  rule  change  with  the  Commission 
to  provide  participants  with  a  new  set 
of  rules  and  procedures  which 
encompasses  all  amendments.^  The 
filiilg  of  the  present  proposed  rule 
change  to  codify  PTC's  rules  and 
distribute  the  codified  rules  to 
participants  and  limited  purpose 
participants  complies  with  this 
recommendation. 

Specifically,  PTC  is  distributing  to 
participants  and  limited  purpose 
participants  a  fully  codified  set  of  rules 
incorporating  all  amendments  into  the 
text  of  the  rules.  In  addition,  the 
codified  set  of  rules  integrates  into  the 
rules  PTC's  procedures  w*hich  were 
formerly  appended  to  the  rules  as  a 
supplement  and  which,  in  certain  cases, 
superseded  conflicting  provisions  in  the 
rules.  The  integration  of  the 
amendments  and  the  procedures  into 
the  text  of  PTC's  rules  makes  them 
easier  to  follow  and  to  understand  bv 


'  17  CTR  20O.3O-3(a)(12)  (1994). 
'15U..S.C.§78s(b)(l)(1988). 


*  lietter  from  Richard  H.  Walker,  Regional 
Diref  tor.  Northeast  Regional  Office.  Commission,  to 
John  I.  Sceppa.  President  and  Chief  Executive 
Ofnoar.  PTC  (July  7.  1994). 


eliminating  the  need  to  refer  to  several 
documents  at  once.  In  the  future, 
amendments  to  the  rules  will  be 
distributed  to  participants  and  limited 
purpose  participants  in  the  form  of 
substitute  pages  that  will  replace 
superseded  pages  in  the  codified  text. 
PTC  believes  that  the  proposed  rule 
change  is  consistent  with  Section 
17A{b)(3)(F)  of  the  Act  ^  and  the  rules 
and  regulations  thereunder  in  that  it  is 
designed  to  promote  the  prompt  and 
accurate  settlement  of  securities 
transactions  and  to  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  national  system  for  the 
prompt  and  accurate  settlement  of 
securities  transactions. 

(B)  Self-Regulatory  Organization 's 
Statements  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

PTC  has  not  solicited  comments  with 
respect  to  the  proposed  rule  change,  and 
none  have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act  '*  and 
subparagraph  (e)(1)  of  Rule  19b-4^ 
thereunder  because  the  proposed  nile 
change  constitutes  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
self-regulatory  organization.  At  any  time 
within  sixty  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 


5 15  U.S.C.  S78q-1  (b)(3)(F)  (1988). 
'  15  U.S.C.  §  78(b)(3)(A)(i)  (1988). 
"•17Cr"R240.19b-4(e)(l)  (1994). 


Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  thitn 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  File  No.  SR-PTC-94-09  and 
should  be  submitted  by  February  10, 
1995. 

For  the  Commission,  by  the  Division-of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland. 
Deputy  Secretary. 
jFR  Doc.  95-1495  Filed  1-10-95:  8:45  anil' 
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Morgan  Stanley  Capital  Investors.  L.P. 
and  Morgan  Stanley  Group  Inc.;  Notice 
of  Application 

January-  13.  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Morgan  Stanley  Capital 
Investors,  L.P.  (the  "Initial  Partnership"; 
and  Morgan  Stanley  Group  Inc. 
("MSG"). 

RELEVANT  ACT  SECTIONS:  Applicants  st^ek 
an  order  under  sections  6(b)  and  6(o) 
granting  an  exemption  from  all 
provisions  of  the  Act  except  section  9. 
certain  provisions  of  sections  17  and  30. 
sections  36  through  53.  and  the  rules 
and  regulations  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
.seek  an  order,  on  behalf  of  the  Initial 
Partnership  and  certain  partnerships  trr 
investment  vehicles  organized  by  MSG 
(together,  the  "Partnerships  ")  that 
would  grant  an  exemption  from  most 
provisions  of  the  Act,  and  would  permit 
certain  affiliated  and  joint  transactions. 
Each  Partnership  will  be  an  employees' 
securities  company  within  the  moaninj;  * 
of  section  2(a)(13)  of  the  Act. 
Partnership  interests  will  be  offered  tn 


'•17CKR  200.30-3(a)(12)  (1994). 
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eligible  employees,  officers,  directors, 
arid  advisory  directors  of  MSG  and  its 
affiliates. 

FILING  DATES:  The  application  was  filed 
on  May  2, 1994.  and  amended  on  July 
20.  1994,  September  26, 1994,  and 
January  10,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  8,  1995.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretarv.  SEC,  450  Fifth 
Street  NW.,  Washing'ton,  DC  20549. 
.Applicants,  1251  Avenue  of  the 
Americas,  New  York,  NY  10020. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duff\',  Senior  Attorney,  at  (202) 
942-0656,  or  C.  David  Messman.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  MSG  and  its  subsidiaries 
(collectively,  the  "Morgan  Stanley 
Group")  constitute  a  global  financial 
services  firm.  Morgan  Stanley  &  Co. 
Incorporated  ("MS&Co"),  a  wholly- 
owned  subsidiary  of  MSG,  is  the 
principal  broker-dealer  affiliate  of  the 
Morgan  Stanley  Group  and  is  registered 
as  a  broker-dealer  under  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act").  MS&Co.  and  MSG  are  registered 
as  investment  advisers  under  the 
Investment  Advisors  Act  of  1940  (the 
"Advisers  Act"). 

2.  The  Initial  Partnership  is  a  newly- 
formed  Delaware  limited  partnership 
and  one  of  several  anticipated 
investment  vehicles  that  are  to  be 
formed  for  the  purpose  of  enabling 
certain  employees,  officers,  directors, 
and  advisory  directors  of  the  Morgan 
Stanley  Group  to  pool  their  investment 
resources  and  to  participate  in  various 
types  of  investrtient  opportunities, 
including  venture  capital  and  private 


equity  investments.  The  pooling  of 
resources  permits  diversification  and 
participation  in  investments  that 
usually  would  not  be  offered  to 
individual  investors.  The  goal  of  the 
Partnerships  is  to  reward  and  retain  key 
personnel  by  enabling  them  to 
participate  in  investment  opportunities 
that  would  not  otherwise  be  available  to 
them  and  to  attract  other  individuals  to 
the  Morgan  Stanley  Group. 

3.  The  Partnerships  will  operate  as 
non-diversified  closed-end  management 
investment  companies.  The 
Partnerships  will  seek  to  achieve  a  high 
rate  of  return  through  long-term  capital 
appreciation  in  risk  capital 
opportunities.  The  Initial  Partnership 
will  co-invest  alongside  two  private 
equity  funds  (the  "Equity  Funds")  that 
recently  were  organized  by  the  Morgan 
Stanley  Group  for  third-party  investors. 
The  Equity  Funds  are  exempt  from 
registration  under  the  Act  in  reliance 
upon  section  3(c)(1)  thereunder.' 
Similarly,  subsequent  Partnerships 
primarily  will  co-invest  alongside  other 
private  investment  funds  organized  by 
the  Morgan  Stanley  Group  for  third- 
party  investors  (such  private  investment 
funds,  collectively  with  the  Equity 
Funds,  are  referred  to  herein  as  the 
"Investment  Funds"). 

4.  The  general  partner  or  other 
manager  of  each  Partnership  (the 
"General  Partner")  will  be  registered  as 
an  investment  adviser  under  the 
Advisers  Act.  The  General  Partner  of 
each  Partnership  also  may  serve  as  the 
general  partner  or  manager  of  the  related 
Investment  Funds. 

5.  Interests  in  each  Partnership  will  be 
offered  without  registration  under  a 
claim  of  exemption  pursuant  to  section 
4(2)  of  the  Securities  Act  of  1933  (the 
"Securities  Act").^  Interests  will  be 
offered  and  sold  only  to  (a)  "Eligible 
Employees"  of  the  Morgan  Stanley 
Group,  or  (b)  trusts  or  other  investment 
vehicles  for  the  benefit  of  such  Eligible 
Employees  and/or  the  benefit  of  their 
immediate  families  ("Limited 
Partners ').  To  be  an  Eligible  Employee, 
an  individual  must  be  a  current 
employee,  officer,  director,  or  advisory 
director  of  an  entity  within  the  Morgan 
Stanley  Group  and,  except  for  certain 
individuals  described  in  paragraph  6 
below,  an  "accredited  investor"  meeting 
the  income  requirements  set  forth  in 


'  Section  3(c)(1)  exempts  from  the  definition  of 
investment  company  any  issuer  whose  outstanding 
securities  (other  than  short-term  paper]  are 
beneficially  owned  by  not  more  than  one  hundred 
persons  and  is  not  making  and  does  not  presently 
propose  to  make  a  public  offering  of  its  securities. 

■'Section  4(2)  exempts  transactions  by  an  issuer 
not  involving  any  public  offering  from  the 
Securities  Act's  registration  requirement. 


rule  501(a)(6)  of  Regulation  D  under  the 
Securities  Act.  The  limitations  on  the 
class  of  persons  who  may  acquire 
interests,  in  conjunction  with  other 
characteristics  of  the  Partnership,  will 
qualify  the  Partnership  as  an 
"employees'  securities  company"  under 
section  2(a)(13)  of  the  Act. 

6.  Eligible  Employees  who  are  not 
accredited  investors  but  who  manage 
the  day-to-day  affairs  of  a  Partnership 
may  be  permitted  to  invest  their  own 
funds  through  the  General  Partner  of  the 
Partnership  if  such  individuals  had 
reportable  income  from  all  sources  in 
the  calendar  year  immediately 
preceding  such  person's  participation  in 
excess  of  $120,000,  and  have  a 
reasonable  expectation  of  reportable 
income  in  the  years  in  which  such 
person  will  be  required  to  invest  his/her 
own  funds  of  at  least  $150,000.  These 
individuals  will  have  primary 
responsibility  for  operating  the 
Partnership.  Such  responsibility  will 
include,  among  other  things, 
identifying,  investigating,  structuring, 
negotiating,  and  monitoring  investments 
for  the  Partnership,  communicating 
with  the  Limited  Partners,  maintaining 
the  books  and  records  of  the 
Partnership,  and  making 
recommendations  with  respect  to 
investment  decisions.  Accordingly,  all 
such  individuals  will  be  closely 
involved  with,  and  knowledgeable  with 
respect  to,  the  Partnership's  affairs  and 
the  status  of  Partnership  investments. 

7.  Only  a  small  proportion  of  the 
Morgan  Stanley  Group's  persormel 
qualify  as  Eligible  Employees.  The 
Eligible  Employees  are  experienced 
professionals  in  the  investment  banking, 
merchant  banking,  or  securities 
business,  or  in  administrative,  financial, 
accounting,  or  operational  activities 
related  thereto.  No  Eligible  Employee 
will  be  required  to  invest  in  any 
Partnership. 

8.  The  management  and  control  of 
each  Partnership,  including  all 
investment  decisions,  will  be  vested 
exclusively  in  the  General  Partner.  The 
management  and  control  of  the  General 
Partner,  in  turn,  will  be  vested,  directly 
or  indirectly,  in  MSG.  Thus,  the 
business  and  affairs  of  each  Partnership 
indirectly  will  be  managed  by  or  under 
the  direction  of  the  board  of  directors  or 
other  committee  serving  similar 
functions  (the  "Board")  of  an  entity  (the 
"MS  Subsidiary  Corporation")  that  is 
directly  or  indirectly  controlled  by  MSG 
and  directly  controls  the  Partnership. 
Each  Board,  among  other  things,  vdll  act 
as  the  investment  committee  of  the 
Partnership  responsible  for  approving 
all  investment  and  valuation  decisions. 
Actions  by  the  Board  generally  will 


require  the  vote  of  a  majority  of  its 
members.  Each  Board  will  be  comprised 
exclusively  of  directors  and  officers  of 
the  Morgan  Stanley  Group,  each  of 
whom  is  expected  to  qualify  as  an 
Eligible  Employiee.  The  day-to-day 
affairs  of  each  Partnership  will  be 
managed  by  Eligible  Employees  who  are 
officers  or  employees  of  the  Morgan 
Stanley  Group. 

9.  With  respect  to  the  Initial 
Partnership,  die  partners  thereof 
currently  consist  of  the  General  Partner 
and  a  wholly-owned  subsidiary  of  MSG, 
as  sole  limited  partner  (the  "MS  Limited 
Partner").  The  Initial  Partnership  has 
obtained  subscriptions  from  a  number  of 
Eligible  Employees  to  acquire  limited 
partnership  interests  in  the  Initial 
Partnership.  Such  Eligible  Employees, 
however,  have  not  yet  been  admitted  to 
the  Partnership.  As  promptly  as 
practicable  after  receipt  of  the  requested 
order,  the  Eligible  Employees  wil!  be 
admitted  to  the  Initial  Partnership  as 
Liiiruted  Partners,  and  the  limited 
partnership  interest  held  by  the  MS 
Limited  Partner  will  be  redeemed  by  the 
Initial  Partnership  in  full.  Upon  their 
admission  into  the  Initial  Partnership, 
the  Eligible  Employees  will  be  allocated 
their  shares  of  any  investment  made, 
and  expense  incurred,  by  the  Initial 
Partnership  prior  to  their  admission, 
and  will  be  required  to  make  capital 
contributions  to  the  Initial  Partnership 
as  jf  they  had  been  Limited  Partners 
from  the  formation  of  the  Initial 
Partnership. 

10.  The  terms  of  each  Partnership  are 
expected  to  be  based  upon  the  terms  of 
the  related  Investment  Fund,  and 
corresponding  or  analogous  terms  of 
each  (or  terms  having  substantially  the 
same  intent  or  effect)  are  expected  to  be 
substantially  identical,  except  as 
described  below.  In  addition,  if  the 
Partnership  is  required  to  co-invest 
"lock-step"  with  the  related  Investment 
Fund  (which  is  generally  expected  to  be 
the  case),  various  terms  designed  for  the 
protection  of  the  investors  in  the  related 
Investment  Fund  also  will  accrue  to  the 
benefit  of  the  Limited  Partners.  Such 
terms  may  include,  for  example,  (a) 
limitations  with  respect  to  the  amounts 
peranitted  to  be  invested  in  the 
securities  of  certain  issuers,  and  the 
nature  of  investments  permitted  to  be 
made,  by  the  related  Investment  Fund, 
and  (6)  hmitations  on  the  ability  of  the 
General  Partner  and  its  affiliates  to 
engage  in  certain  types  of  activities, 
such  as  the  formation  of  a  new 
Investment  Fund  or  the  making  of 
certain  types  of  investments  for  its  own 
account  without  first  having  offered  the 
investment  (jpportunity  to  the  related 
Invpstment  Fund.  In  any  event,  the 
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terms  of  each  Partnership  will  be 
disclosed  to  the  Eligible  Employees  at 
the  time  they  are  offered  the  right  to 
subscribe  for  interests  in  the 
Partnership.  To  the  extent  there  are 
differences  between  \bfi  terms  of  a 
Partnership  and  the  related  Investment 
Fund,  or  the  Partnership  could  be 
affected  by  the  terms  of  or  actions  taken 
with  respect  to  the  Investment  Fimd. 
such  differences  or  effects  also  will  be 
disclosed  to  the  Eligible  Employees. 

11.  The  General  Partner  of  each 
Partnership  will  have  all  powers 
necessary,  proper,  suitable  or  advisable 
to  carry  out  the  purposes  and  business 
of  the  Partnership.  The  General  Partner 
of  each  Partnership  also  may  serve  as 
the  general  partner  or  manager  of  the 
related  Investment  Fund  and,  in  such 
capacity,  be  vested  exclusively  with  the 
management  and  control  of  the 
Investment  Fund. 

12.  The  General  Partner  of  each 
Partnership  generally  will  have  a  capital 
commitment  to  the  Partnership  equal  to 
at  least  1%  of  the  Partnership's 
aggregate  capital  commitment  and  thus 
will  be  required  to  make  capital 
contributions  to  the  Partnership.  In 
order  for  the  General  Partner  to  meet  its 
capital  contribution  requirements, 
Morgan  Stanley  Group  will  be  required 
to  capitalize  the  MS  Subsidiary 
Corporation  with  sufficient  funds  (and, 
if  the  General  Partner  is  organized  as  a 
limited  partnership  or  other  non- 
corporate entity,  the  individual  partners 
or  other  investors  of  the  General  Partner 
also  will  be  required  to  fund  their  pro 
rata  share  of  such  capital  contributions). 

13.  The  General  Partner  of  each 
Partnership,  as  the  general  partner  or 
manager  of  the  related  Investment  Fund, 
will  have  a  capital  commitment  to  such 
Investment  Fund.  Another  entity  within 
the  Morgan  Stanley  Group  also  may 
participate  in  such  Investment  Fund  as 
a  limited  partner  or  other  investor  on 
the  same  terms  as  other  third-party 
investors.  In  addition,  individuals 
serving  on  the  Board  or  managing  the 
day-to-day  affairs  of  the  Partnership 
may  also  elect  to  invest  their  own  funds 
as  Limited  Partners  of  the  Partnership 
on  the  same  terms  as  other  Eligible 
Employees. 

14.  The  General  Partner  of  each 
Partnership  will  pay  its  normal 
operating  expenses,  including  rent  and 
salaries  of  its  personnel  and  certain 
expenses.  To  the  extent  any  expenses 
are  not  borne  by  the  General  Partner,  the 
Partnership  will  be  required  to  pay  such 
expenses.  Such  expenses  may  include, 
without  limitation,  the  fees, 
commissions  and  expenses  of  an  entity 
writhin  the  Morgan  Stanley  Group  for 
services  performed  by  such  entity  for 


such  Partnership  such  as,  for  example, 
brokerage  or  clearing  services  in  the 
Partnership's  portfolio  securities. 

15.  The  General  Partner  of  a 
Partnership  may  be  paid  an  aiuiual 
management  fee.  generally  determined 
as  a  percentage  of  assets  under 
management  or  aggregate  commitments. 
The  (Jeneral  Partner  of  a  Partnership 
also  may  be  entitled  to  receive  a 
performance-based  fee  (or  "carried 
interest")  of  a  specified  percentage 
based  on  the  gains  and  losses  of  such 
Partnership's  or  each  Limited  Partner's 
investment  portfolio. ^  Such  percentage 
will  not  exceed  that  used  in  calculating 
the  General  Partner's  carried  interest  in 
the  related  Investment  Fund.  All  or  a 
portion  of  the  carried  interest  arising 
from  Partnership  investments  may  be 
paid  to  the  individuals  who  are  partners 
of  or  investors  in  the  General  Partner.  In 
addition,  the  General  Partner  may  be 
entitled  to  other  compensation  from  the 
Partnership  as  provided  for  in  the 
Partnership  Agreement  of  the 
Partnership,  such  as  acquisition  fees, 
disposition  fees,  structuring  fees  or 
other  fees  for  additional  services 
rendered  by  the  General  Partner  to  the 
Partnership  in  connection  with  the 
Partnership's  affairs. 

16.  Each  Partnership  generally  will  be 
required  to  invest  "lock-step"  in 
investment  opportunities  in  which  the 
related  Investment  Fund  invests.  In 
connection  with  any  such  investment 
opportunity,  the  amount  of  the 
Partnership's  do-investment  will  be 
determined  in  accordance  with  a 
specified  formula.  Such  formula  is 
expected  to  provide  that  the  amount  of 
the  Partnership's  co-investment  will 
bear  the  same  proportion  to  the 
aggregate  investments  of  the  related 
Partnership  as  the  aggregate  capital 
commitments  of  the  Investmen*  Fund 
and  the  Partnership  as  the  aggregate 
capital  commitments  of  the  Investment 
Fund  and  the  Partnership.  In  addition, 
the  Partnership  generally  will  be 
required  to  make  any  co-investments  on 
terms  no  more  favorable  than  those 
applicable  to  the  investments  by  the 
related  Investment  Fund.'' 


''A  "carried  interest"  is  an  allocation  to  ibe 
General  Partner  bused  on  net  gains  in  addition  to 
the  amount  allocable  to  the  General  Partner  that  is 
in  proportion  to  its  capital  contributions.  Any 
carried  interest  will  be  structured  to  comply  with 
the  requiremenls  of  .-ule  205-3  under  the  Advisers 
Act 

*  it  is  anticipated  that  the  economic  terms 
applicable  to  the  Partnership's  investments  will  \ie 
substantially  the  sarae  as  those  applicable  to  the 
corresponding  investments  by  the  related 
Invectment  Fund:'  however,  it  is  possible  that  the 
related  Investment  Fund  may  invest  in  a  difTerenI 
class  of  securities  or  that  the  Investment  Fund's 

CnnUnllm^ 
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17.  It  is  possible  that  a  Partnership 
will  not  participate  in  investment 
opportunities  due  to  regulatory,  tax,  or 
other  considerations  even  though  the 
related  Investment  Fund  proceeds  to 
make  investments  in  coimection  with 
such  investment  opportunities.  The 
circumstances,  if  any.  in  which  a 
Partnership  will  or  will  not  make  an 
investment  alongside  the  related 
Investment  Fund  will  be  provided  for  in 
the  Partnership  Agreement.  Under  no 
circumstances,  however,  will  a 
Partnership  make  an  investment  unless 
the  related  Investment  Fund  also  makes 
an  investment  in  connection  with  the 
applicable  investment  opportunity. 

18.  Similarly,  each  Partnership, 
except  as  permitted  by  condition  3 
below,  will  be  given  the  opportunity  to 
sell  or  otherwise  dispose  of  its 
investments  prior  to  or  concurrently 
with,  and  on  the  same  terms  as  sales  or 
other  dispositions  by  the  related 
Investment  Fund. 

19.  A  Partnnrship  will  not  invest  more 
than  15%  of  its  assets  in  securities 
issued  by  registered  investment 
companies  (with  the  exception  of 
temporary  investments  in  money  market 
funds),  and  a  Partnership  will  not 
acquire  any  security  issued  by  a 
registered  investment  company  if 
immediately  after  such  acquisition  the 
Partnership  will  own  more  than  3%  of 
the  outstanding  voting  stock  of  the 
registered  investment  company. 

20.  The  "lock-step"  investment 
requirements  described  above  could 
enable  the  Limited  Partners  of  each 
Partnership  to  derive  the  benefit  of 
various  terms  applicable  to  the  related 
Investment  Fund  that  were  designed  for 
the  protection  of  investors  in  such 
Investment  Fund.  It  also  is  possible  that 
the  terms  of  the  related  Investment 
Fund  will  include  provisions  that 
would  give  the  investors  of  the 
Investment  Fund  rights  that  are 
specifically  not  made  available  to  the 
Limited  Partners  of  the  Partnership.  For 
e.xample,  investors  of  the  Investment 
Fund  may  have  the  right  (which  will  not 
be  available  to  the  Limited  Partners)  to 
make  additional  co-investments  outside 
such  Investment  Fund  in  certain 
investment  opportunities. 

21.  Subject  to  the  terms  of  each 
Partnership  and  the  related  Investment 
Fund,  the  Partnership  will  be  permitted 
to  enter  into  transactions  involving  an 
entity  within  the  Morgan  Stanley  Group 
(including  without  limitation  the  related 
Investment  Fund),  a  portfolio  company. 


iiTveislmenl  may  have  more  favorable  non-etunomic 
terms  (e.q..  the  right  to  representation  on  the  board 
of  directors  of  the  portfolio  company)  in  light  of 
differences  in  legal  structure,  or  regulatory,  lax.  or 
olhtT  lonsiderations. 


JMI 


and  partner  of  or  other  investor  in  the 
related  Investment  Fund  that  is  not  an 
entity  within  the  Morgan  Stanley  Group 
(together  with  the  affiliates  (as  defined 
in  rule  12b-2  under  the  Exchange  Act) 
of  such  partner  or  other  investor, 
hereinafter  referred  to  as  a  "Non-MS 
Investment  Fund  Partner"),  or  any 
partner  or  person  or  entity  related  to  any 
partner.  Such  transactions  may  include, 
without  limitation,  the  purchase  or  sale 
by  the  Partnership  of  an  investment,  or 
an  interest  therein,  from  or  to  any  entity 
within  the  Morgan  Stanley  Group, 
acting  as  principal.  With  respect  to  any 
investment  purchased  by  a  Partnership 
from  an  entity  within  the  Morgan 
Stanley  Group,  acting  as  principal,  the 
Partnership  will  acquire  the  investment 
for  no  more  than  the  fair  value  at  the 
time  of  purchase,  plus  carrying  costs 
and  certain  organizational  expenses. 
The  fair  value  at  the  time  of  such 
purchase  may  be  more  or  less  than  the 
price  paid  by  the  entity,  depending  on 
the  appreciation  or  depreciation  in  the 
particular  investment. 

22.  No  individual  who  serves  on  the 
Board  or  manages  or  is  otherwise 
employed  to  perform  the  day-to-day 
affairs  of  the  Partnership  will  be 
permitted  to  invest  his  or  her  own  funds 
in  cormection  with  any  Partnership 
investment,  except  through  the  related 
Investment  Fund  or  the  Partnership  as 

a  partner  or  other  investor  of  the 
General  Partner,  through  the  Partnership 
as  a  Limited  Partner  of  the  Partnership, 
or  through  the  exercise  of  stock  options 
or  warrants  granted,  on  the  same  terms 
and  amounts,  to  all  outside  directors  of 
the  entities  in  which  such  Partnership 
invests. 

23.  An  entity  within  the  Morgan 
Stanley  Group  (including  the  General 
Partner)  may  provide  investment 
banking,  management,  or  other  services 
and  receive  fees  or  other  compensation 
and  expense  reimbursement  in 
connection  therewith  from  entities  in 
which  a  Partnership  makes  an 
investment  or  competitors  of  such 
entities.  Such  fees  or  other 
compensation  may  include,  without 
limitation,  advisory  fees,  organization  or 
success  fees,  financing  fees, 
management  fees,  performance-based 
fees,  fees  for  brokerage  and  clearing 
services,  and  compensation  in  the  form 
of  carried  interests  entitling  the  entity  to 
share  disproportionately  in  income  or 
capital  gains  or  similar  compensation. 
An  entity  within  the  Morgan  Stanley 
Group  also  may  engage  in  market- 
making  activities  with  respect  to  the 
securities  of  entities  in  which  a 
Partnership  makes  an  investment  or 
competitor  of  such  entities.  Employees 
of  an  entity  within  the  Morgan  Stanley 


Group  may  serve  as  officers  or  directors 
of  such  entities  pursuant  to  rights  held 
by  a  Partnership  or  the  related 
Investment  Fund  to  designate  such 
officers  or  directors,  and  receive 
officers'  and  directors'  fees  ajid  expense 
reimbursement  in  connection  with  such 
services.  The  Morgan  Stanley  Group 
reserves  the  right  not  to  charge  or  to 
waive  all  or  part  of  any  such  fees  or 
other  compensation  or  expense 
reimbursement  that  a  Partnership 
otherwise  might  incur  or  bear  indirectly 
However,  any  such  fees  or  other 
compensation  or  expense 
reimbursement  received  by  an  entity 
within  the  Morgan  Stanley  Group 
generally  will  not  be  shared  with  any 
Partnership. 

24.  With  regard  to  the  transactions 
described  above  into  which  a 
Partnership  directly  or  indirectly  enters, 
the  Board  mu^t  determine  prior  to 
entering  into  such  transaction  that  the 
terms  thereof  are  fair  to  the  partners  and 
the  Partnership. 

25.  Interests  in  a  Partnership  will  be 
non-transferable,  except  with  the  prior 
written  consent  of  the  General  Partner  of 
the  Partnership,  which  consent  may  be 
withheld  in  its  sole  discretion.  In  any 
event,  interests  will  not  be  transferable 
to  persons  other  than:  (a)  Other  Eligible 
Employees;  (b)  trusts  or  other 
investment  vehicles  for  the  benefit  of 
such  Limited  Partner  and/or  such 
Limited  Partner's  immediate  family;  or 
(c)  an  entity  within  the  Morgan  Stanley 
Group. 

26.  Upon  the  death  of  a  Limited 
Partner,  or  such  Limited  Partner 
becoming  incompetent,  insolvent, 
incapacitated-or  bankrupt,  such  Limited 
Partner's  estate  or  legal  representative 
will  succeed  to  the  Limited  Partner's 
interest  as  an  assignee  for  the  purpose 
of  settling  such  Limited  Partner's  estate 
or  administering  such  Limited  Partner's 
property,  and  may  not  become  a  Limited 
Partner. 

27.  Interests  in  a  Partnership  may  be 
redeemable  by  the  Partnership  upon  the 
Limited  Partner's  termination  of 
employment  from  the  Morgan  Stanley 
Group.  Alternatively,  Morgan  Stanley 
Group  may  have  the  right  to  purchase  a 
Limited  Partner's  interest  upon  such 
termination  of  employment.  The  terms 
upon  which  an  interest  may  be  so 
redeemed  or  purchased,  including  the 
manner  in  which  the  redemption  or 
purchase  price  will  be  determined,  will 
be  fully  disclosed  to  Eligible  Employees 
at  the  time  they  are  offered  the  right  to 
subscribe  for  the  interest.  In  any  event, 
with  respect  to  a  redemption,  the 
redemption  price  will  not  be  less  than 
the  lower  of  (a)  the  amount  invested 
plus  interest  calculated  at  a  rate  per 


annum  at  least  equal  to  the  discounted 
rate  for  90-day  Treasury  bills  for  the 
period  since  the  investment  and  (b)  the 
then  fair  value  (as  determined  by  the 
General  Partner)  of  the  interest,  less 
amounts,  if  any,  forfeited  by  the  Limited 
Partner  for  failure  to  make  required 
capital  contributions. 

28.  The  consequences  to  a  Limited 
Partner  who  defaults  on  his  or  her 
obligation  to  fund  a  required  capital 
contribution  to  the  Partnership  will  be 
described  in  the  applicable  Partnership 
agreement.  Such  default  provisions 
shall  be  on  terms  no  less  favorable  than 
thope  applicable  to  third  party  investors 
in  the  related  Investment  Fund,  will  be 
fully  disclosed  to  Eligible  Employees  at 
the  time  they  are  offered  the  right  to 
participate  in  the  Partnership,  and  the 
General  Partner  will  not  elect  to  exercise 
any  alternative  involving  the  forfeiture 
by  the  defaulting  Limited  Partner  of  a 
portion  of  his  or  her  capital  account  if 
the  defaulting  Limited  Partner  is 
suffering  from  or  will  suffer,  severe 
hardship. 

29.  During  the  existence  of  each 
Partnership,  books  and  accounts  of  the 
Partnership  will  be  kept,  in  which  the 
General  Partner  of  the  Partnership  will 
enter,  or  cause  to  be  entered,  all 
business  transacted  by  the  Partnership 
and  all  moneys  and  other  consideration 
received,  advanced,  paid  out,  or 
delivered  on  behalf  of  the  Partnership, 
the  (results  of  the  Partnership's 
operations,  and  each  partner's  capital. 
Such  books  will  at  all  times  be 
accessible  to  all  partners  of  the 
Partnership,  subject  to  certain 
rea$onable  limitations  to  address 
concerns  with  respect  to,  among  other 
things,  the  confidentiality  of  certain 
information.  In  addition,  for  each  fiscal 
year  of  a  Partnership,  the  General 
Partner  of  the  Partnership  will  cause  an 
examination  of  the  financial  statements 
of  the  Partnership  to  be  made  by  a 
nationally  recognized  firm  of  certified 
pubjlic  accountants.  A  copy  of  the 
accounts'  report  with  respect  to  each 
fiscal  year,  which  will  include  the 
Partnership's  financial  statements,  will 
be  mailed  or  otherwise  furnished  to 
each  partner  of  the  Partnership  within  a 
specified  period  after  the  end  of  such 
fiscal  year.  Each  Partnership  also  will 
supply  all  information  reasonably 
necessary  to  enable  the  partners  of  the 
Partnership  to  prepare  their  Federal  and 
state  income  tax  returns.  The  General 
Partner  generally  also  will  furnish 
information  regarding  each  Partnership 
to  the  Partners  on  a  quarterly  basis.  It  is 
expt;cted  that  the  scope  and  nature  of 
the  Information  furnished  to  the  Limited 
Partners  of  any  Partnership  will  be  the 
.samp  as  that  furnished  to  the  third  party 


investors  of  the  related  Investment 
Fund. 

Applicants'  Legal  Analysis 

1.  Section  6(b)  provides  that  the  SEC 
shall  exempt  employees'  securities 
companies  from  the  provisions  of  the 
Act  to  the  extent  that  such  exemption  is 
consistent  with  the  protection  of 
investors.  Section  2(a)(13)  defines  an 
employees'  security  company,  among 
other  things,  as  any  investment 
company  all  of  the  outstanding 
securities  of  which  are  beneficially 
owned  by  the  employees  or  persons  on 
retainer  of  a  single  employer  or 
affiliated  employers  or  by  former 
employees  of  such  employers;  or  by 
members  of  the  immediate  family  of 
such  employers,  persons  on  retainer,  or 
former  employees. 

2.  Section  6(e)  provides  that  in 
connection  with  any  order  exempting  an 
investment  company  from  any  provision 
of  section  7,  certain  specified  provisions 
of  the  Act  shall  be  applicable  to  such 
company,  and  to  other  persons  in  their 
transactions  and  relations  with  such 
company,  as  though  such  company  were 
registered  under  the  Act.  if  the  SEC 
deems  it  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  "of 
investors. 

3.  Applicants  request  an  exemption 
under  sections  6(b)  and  6(e)  of  the  Act 
from  all  provisions  of  the  Act,  and  the 
rules  and  regulations  thereunder,  except 
section  9.  sections  17  and  30  (except  as 
described  below),  sections  36  through 
53,  and  the  rules  and  regulations 
thereunder. 

4.  Section  17(a)  provides,  in  relevant 
part,  that  it  is  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  person,  acting  as  principal, 
knowingly  to  sell  any  security  or  other 
property  to  such  registered  investment 
company  or  to  purchase  fix)m  such 
registered  investment  company  any 
security  or  other  property.  Applicants 
request  an  exemption  from  section  17(a) 
of  the  Act  to  the  extent  necessary  to:  (a) 
Permit  an  entity  within  the  Morgan 
Stanley  Group,  acting  as  principal,  to 
engage  in  any  transaction  directly  or 
indirectly  with  any  Partnership  or  any 
company  controlled  by  such 
Partnership;  (b)  permit  any  Partnership 
to  invest  in  or  engage  in  any  transaction 
with  any  entity,  acting  as  principal,  (i) 
in  which  such  Partnership,  and 
company  controlled  by  such 
Partnership,  or  any  member  of  the 
Morgan  Stanley  Group  has  invested  or 
will  invest,  or  (ii)  with  which  such 
Partnership,  any  company  controlled  by 
such  Partnership,  or  any  entity  within 
the  Morgan  Stanley  Group  is  or  will 


become  otherwise  affiliated;  and  (c) 
permit  a  Non-MS  Investment  Fund 
Partner,  acting  as  principal,  to  engage  in 
any  transaction  directly  or  indirectly 
with  the  related  Partnership  or  any 
company  controlled  by  such 
Partnership.  The  transactions  to  which 
any  Partnership  is  a  party  will  be 
effected  only  after  a  determination  by 
the  Board  that  the  requirements  of 
Condition  1  below  have  been  satisfied. 
In  addition,  these  transactions  will  be 
effected  only  to  the  extent  not 
prohibited  by  the  limited  partnership 
agreements  or  other  organizational 
agreements  of  the  related  Investment 
Fund  and  the  Partnership  in  question. 

5.  The  principal  reason  for  the 
requested  exemption  is  to  ensure  that 
each  Partnership  will  be  able  to  invest 
in  companies,  properties,  or  vehicles  in 
which  an  entity  within  the  Morgan 
Stanley  Group  (including  without 
limitation  the  related  Investment  Fund), 
or  the  entity's  employees,  officers, 
directors,  or  advisory  directors,  or  the 
partners  of  or  other  investors  in  the 
related  Investment  Fund,  may  make  or 
have  already  made  an  investment.  The 
relief  also  is  requested  to  permit  each 
Partnership  the  flexibility  to  deal  with 
its  portfolio  investments  in  the  manner 
the  General  Partner  deems  most 
advantageous  to  all  partners  of  or 
investors  in  such  Partnership,  or  as 
required  by  the  related  Investment  Fund 
or  the  Partnership's  other  co-investors. 
Furthermore,  the  requested  exemption 
is  sought  to  ensure  that  a  Non-MS 
Investment  Fund  Partner  will  not 
directly  or  indirectly  become  subject  to 
a  burden,  restriction,  or  other  adverse 
effect  by  virtue  of  the  related 
Partnership's  participation  in  an 
investment  opportunity.  Without  this 
exemption,  a  Non-MS  Investment  Fund 
Partner  may  be  restricted  in  its  ability  to 
engage  in  transactions  with  the  related 
Partnership's  portfolio  companies, 
which  would  not  have  been  the  case 
had  such  Partnership  not  in^sted  in 
such  portfolio  companies. 

6.  The  partners  of  or  investors  in  each 
Partnership  will  have  been  fully 
informed  of  the  possible  extent  of  such 
Partnership's  dealings  with  the  related 
Investment  Fund  or  another  entity 
within  the  Morgan  Stanley  Group  or 
with  a  Non-MS  Investment  Fund 
Partner  and,  as  professionals  employed 
in  the  securities  business,  will  be  able 
to  understand  and  evaluate  the 
attendant  risks.  Applicants  assert  that 
the  community  of  interest  among  the 
partners  of  or  other  investors  in  each 
Partnership,  on  the  one  hand,  and  the 
related  Investment  Fund  or  another 
entity  within  the  Morgan  Stanley  Group 
or  the  Non-MS  Investment  Fund 
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Partners,  on  the  other  hand,  is  the  best 
insurance  against  any  risk  of  abuse. 

7.  Apphcants  state  that  a  Partnership 
will  not  make  loans  to  the  related 
Investment  Fimd  or  any  other  entity 
within  the  Morgan  Stanley  Group,  or  to 
any  employee,  officer,  director,  or 
advisory  director  of  the  Morgan  Stanley 
Group,  with  the  exception  of  short-term 
repurchase  agreements  or  other  fully 
secured  loans  to  an  entity  within  the 
Morgan  Stanley  Group.  In  addition,  a 
Partnership  will  not  sell  or  lease  any 
property  to  the  related  Investment  Fund 
or  any  other  entity  within  the  Morgan 
Stanley  Group,  except  on  terms  at  least 
as  favorable  as  those  obtainable  from 
unaffiliated  third  parties. 

8.  Section  17(d)  makes  it  unlawful  for 
any  affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  to  effect  any  transaction  in 
which  the  company  is  a  joint  or  joint 
and  several  participant  with  the 
affiliated  person  in  contravention  of 
such  rules  and  regulations  as  the  SEC 
may  prescribe  for  the  purpose  of 
limiting  or  preventing  participation  by 
such  companies.  Rule  17d-l  under 
section  17(d)  prohibits  most  joint 
transactions  unless  approved  by  order  of 
the  SEC.  Applicants  request  an 
exemption  from  section  17(d)  and  rule 
17d-l  thereunder  to  the  extent 
necessary  to  permit  affiliated  persons  of 
each  Partnership  (including  without 
limitation  the  General  Partner,  the 
related  Investment  Fund,  and  other 
entities  within  the  Morgan  Stanley 
Group)  or  affiliated  persons  of  any  of 
these  persons  (including  without 
limitation  the  Non-MS  Investment  Fund 
Partners)  to  participate  in,  or  effect  any 
transaction  in  connection  with,  any 
joint  enterprise  or  other  joint 
arrangement  or  profit-sharing  plan  in 
which  such  Partnership  or  a  company 
controlled  by  such  Partnership  is  a 
participant.  The  exemption  requested 
would  permit,  among  other  things,  co- 
investments  by  each  Partnership  and 
individual  partners  or  other  investors  or 
employees,  officers,  directors,  or 
advisory  directors  of  the  Morgan  Stanley 
Group  making  their  own  individual 
investment  decisions  apart  from  the 
Morgan  Stanley  Group. 

9.  Compliance  with  section  17(d) 
would  prevent  each  Partnership  from 
achieving  its  principal  purpose.  Because 
of  the  number  and  sophistication  of  the 
potential  partners  of  or  investors  in  a 
Partnership  and  persons  affiliated  with 
such  partners  or  investors,  strict 
compUance  with  section  17(d)  would 
cause  a  Partnership  to  forego  investment 
opportunities  simply  because  a  partner 
or  investor  or  other  affiliated  person  of 
the  Partnership  (or  any  affiliate  of  such 


a  person)  also  had,  or  contemplated 
making,  a  similar  investment.  In 
addition,  attractive  investment 
opportunities  of  the  types  considered  by 
a  Partnership  often  require  each 
participant  in  the  transaction  to  make 
available  funds  in  an  amount  that  may 
be  substantially  greater  than  may  be 
available  to  the  Partnership  alone.  As  a 
result,  the  only  way  in  which  a 
Partnership  may  be  able  to  participate  in 
such  opportunities  may  be  to  co-invest 
with  other  persons,  including  its 
affiliates.  The  flexibility  to  structure  co- 
investments  and  joint  investments  in 
the  manner  described  above  will  not 
involve  abuses  of  the  type  section  17(d) 
and  rule  17d-l  were  designed  to 
prevent.  The  concern  that  permitting  co- 
investments  or  joint  investments  by  the 
related  Investment  Fund  or  another 
entity  within  the  Morgan  Stanley  Group 
or  by  the  Non-MS  Investment  Fund 
Partners  on  the  one  hand,  and  a 
Partnership  on  the  other,  might  lead  to 
less  advantageous  treatment  of  the 
Partnership,  should  be  mitigated  by  the 
fact  that:  (a)  The  Morgan  Stanley  Group, 
in  addition  to  its  substantial  stake  as  a 
general  partner  or  manager  in  such 
Investment  Fund  and  such  Partnership, 
will  be  acutely  concerned  with  its 
relationship  with  the  key  personnel  who 
invest  in  the  Partnership;  and  (b)  senior 
officers  and  directors  of  the  Morgan 
Stanley  Group  will  be  investing  in  such 
Partnership. 

10.  Section  17(f)  provides  that  the 
securities  and  similar  investments  of  a 
registered  management  investment 
company  must  be  placed  in  the  custody 
of  a  bank,  a  member  of  a  national 
securities  exchange,  or  the  company 
itself  in  accordance  with  SEC  rules. 
Applicants  request  an  exemption  from 
section  17(f)  and  rule  17f-l  to  the  extent 
necessary  to  permit  an  entity  within  the 
Morgan  Stanley  Group  to  act  as 
custodian  without  a  written  contract. 
Because  there  is  such  a  close  association 
between  each  Partnership  and  the 
Morgan  Stanley  Group,  requiring  a 
detailed  written  contract  would  expose 
the  Partnership  to  unnecessary  burden 
and  expense.  Furthermore,  any 
securities  of  a  Partnership  held  by  the 
Morgan  Stanley  Group  will  have  the 
protection  of  fidelity  bonds.  An 
exemption  is  requested  from  the  terms 
of  rule  17f-l  (b)(4),  as  apphcants  do  not 
believe  the  expense  of  retaining  an 
independent  accountant  to  conduct 
periodic  verifications  is  warranted  given 
the  community  of  interest  of  all  the 
parties  involved  and  the  existing 
requirement  for  an  independent  annual 
audit. 

11.  Section  17(g)  and  rule  17g-l 
generally  require  the  bonding  of  officers 


and  employees  of  a  registered 
investment  company  who  have  access  to 
securities  or  funds  of  the  company. 
Applicants  request  an  exemption  from 
section  17(g)  and  rule  17g-l  to  the 
extent  necessary  to  permit  each 
Partnership  to  comply  with  rule  1 7g-l 
without  the  necessity  of  having  a 
majority  of  the  members  of  the  related 
Board  who  are  not  "interested  persons" 
take  such  actions  and  make  such 
approvals  as  are  set  forth  in  rule  17g- 
1. 

12.  Section  17{j)  and  rule  17j-l  make 
it  unlawful  for  certain  enumerated 
persons  to  engage  in  fraudulent, 
deceitful,  or  manipulative  practices  in 
connection  with  the  purchase  or  sale  of 
a  security  held  or  to  be  acquired  by  an 
investment  company.  Rule  17j-l  also 
requires  every  registered  investment 
company,  its  adviser,  and  its  principal 
underwriter  to  adopt  a  written  code  of 
ethics  with  provisions  reasonably 
designed  to  prevent  fraudulent 
activities,  and  to  institute  procedures  to 
prevent  violations  of  the  code. 
Applicants  request  an  exemption  from 
section  17(j)  and  rule  17j-l  (except  rule 
17J-1  (a))  because  the  requirements 
contained  therein  are  burdensome  and 
unnecessary  in  the  context  of  the 
Partnerships.  Requiring  each 
Partnership  to  adopt  a  written  code  of 
ethics  and  requiring  access  persons  to 
report  each  of  their  securities 
transactions  would  be  time  consuming 
and  expensive,  and  would  serve  little 
purpose  in  light  of,  among  other  things, 
the  community  of  interest  among  the 
partners  of  or  investors  in  such 
Partnership  by  virtue  of  their  common 
association  in  the  Morgan  Stjmley 
Group;  the  substantial  and  largely 
overlapping  protections  afforded  by  the 
conditions  with  which  apphcants  have 
agreed  to  comply;  the  concern  of  the 
Morgan  Stanley  Group  that  personnel 
who  participate  in  each  Partnership 
actually  receive  the  benefits  they  expect 
to  receive  when  investing  in  such 
Partnership;  and  the  fact  that  the 
investments  of  the  Partnerships  will  be 
investments  that  usually  would  not  be 
offered  to  the  investors,  including  those 
investors  who  would  be  deemed  access 
persons,  as  individual  investors. 
Accordingly,  the  requested  exemption  is 
consistent  with  the  purposes  of  the  Act. 
because  the  dangers  against  which 
section  17(j)  and  rule  17j-l  are  intended 
to  guard  are  not  present  in  the  case  of 
any  Partnership. 

13.  Sections  30(a),  30(b)  and  30(d). 
and  the  rules  under  those  sections, 
generally  require  that  registered 
investment  companies  prepare  and  file 
vyrith  the  SEC  and  mail  to  their 
shareholders  certain  periodic  reports 


and  financial  statements.  The  forms 
prescribed  by  the  SEC  for  periodic 
reports  have  little  relevance  to  a 
Partnership  and  would  entail 
administrative  and  legal  costs  that 
outweigh  any  benefit  to  partners  of  or 
investors  in  the  Partnerships.  Exemptive 
relief  is  requested  to  the  extent 
necessary  to  permit  each  Partnership  to 
report  aimually  to  its  investors  in  the 
manner  described  above  in  paragraph 
29.  An  exemption  also  is  requested  from 
section  30(f)  to  the  extent  necessary  to 
exempt  the  General  Partner,  the 
managing  general  partner  or  manager,  if 
any,  of  such  General  Partner,  members 
of  the  related  Board,  and  any  other 
persons  who  may  be  deemed  members 
of  an  advisory'  board  of  such  Partnership 
from  filing  reports  under  section  16  of 
the  Exchange  Act  with  respect  to  their 
ownership  of  interests  in  tlie 
Partnership. 

14.  Applicants  submit  that  the 
exemptions  requested  are  consistent 
with  the  protection  of  investors  in  view 
of  the  substantial  community  of  interest 
among  all  the  parties  and  the  fact  that 
each  Partnership  is  an  "employees' 
securities  company"  as  defined  in     • 
section  2(a){13).  Each  Partnership  vdll 
be  conceived  and  organized  and 
managed  by  persons  who  will  be 
investing,  directly  or  indirectly,  or  are 
eligible  to  invest,  in  such  Partnership, 
and  will  not  be  promoted  by  persons 
outside  the  Morgan  Stanley  Group 
seeking  to  profit  from  fees  or  investment 
advice  or  from  the  distribution  of 
securities.  Applicants  also  submit  that 
the  terms  of  the  proposed  affiliated 
transactions  will  be  reasonable  and  fair 
and  free  from  overreaching. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  t>e 
subject  to  the  following  conditions: 

1 .  Each  proposed  transaction 
otherwise  prohibited  by  section  17(a)  or 
section  17(d)  and  rule  17d-l  to  which 
a  Partnership  is  a  party  (the  "Section  17 
Transactions")  will  be  effected  only  if 
the  Board,  through  the  General  Partner 
of  such  Partnership,  determines  that:  (a) 
The  terms  of  the  transaction,  including 
the  consideration  to  be  paid  or  received, 
are  fiedr  and  reasonable  to  the  partners  of 
or  investors  in  such  Partnership  and  do 
not  involve  overreaching  of  the 
Partnership  or  its  partners  or  investors 
on  the  part  of  any  person  concerned; 
and  (b)  the  transaction  is  consistent 
vdth  the  interests  of  the  partners  of  or 
investors  in  such  Partnership,  such 
Partnership's  organizational  documents 
and  such  Partnership's  reports  to  its 
partners  or  investors.  In  addition,  the 
General  Partner  of  each  Partnership  will 


record  and  preserve  a  description  of 
such  affiliated  transactions,  the  Board's 
findings,  the  information  or  materials 
upon  which  the  Board's  findings  are 
based  and  the  basis  therefor.  All  such 
records  vdll  be  maintained  for  the  life 
of  such  Partnership  and  at  least  two 
years  thereafter,  and  will  be  subject  to 
examination  by  the  SEC  and  its  staff.* 

2.  In  connection  with  the  Section  17 
Transactions,  the  Board,  through  the 
General  partner,  will  adopt,  and 
periodically  review  and  update, 
procedures  designed  to  ensure  that 
reasonable  inquiry  is  made,  prior  to  the 
consummation  of  any  such  transaction, 
with  respect  to  the  possible  involvement 
in  the  transaction  of  any  affiliated 
person  or  promoter  of  or  principal 
underwriter  for  such  Partnership,  or  any 
affiliated  person  of  such  a  person, 
promoter,  or  principal  underwriter. 

3.  The  General  Partner  of  each 
Partnership  will  not  invest  the  funds  of 
such  Partnership  in  any  investment  in 
which  a  "Co-Investor,"  as  defined 
below,  has  or  proposes  to  acquire  the 
same  class  of  securities  of  the  same 
issuer,  where  the  investment  involves  a 
joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of  rule 
17d-l  in  which  such  Partnership  and 
the  Co-Investor  are  participants,  unless 
any  such  Co-Investor,  prior  to  disposing 
of  all  or  part  of  its  investment,  (a)  gives 
the  General  Partner  sufficient,  but  not 
less  than  one  day's,  notice  of  its  intent 
to  dispose  of  its  investment;  and  (b) 
refrains  from  disposing  of  its  investment 
unless  such  Partnership  has  the 
opportunity  to  dispose  of  the 
Partnership's  investment  prior  to  or 
concurrently  with,  and  on  the  same 
terms  as,  and  pro  rata  with  the  Co- 
Investor.  The  term  "Co-Investor,"  with 
respect  to  any  Partnership,  means  any 
person  who  is:  (a)  An  "affiliated 
person"  (as  such  term  is  defined  in  the 
Act)  of  such  Partnership;  (b)  an  entity 
within  the  Morgan  Stanley  Group;  (c)  an 
officer  or  director  of  an  entity  within  the 
Morgan  Stanley  Group;  or  (d)  a 
company  in  which  the  General  Partner 
of  such  Partnership  acts  as  a  general 
partner  or  has  a  similar  capacity  to 
control  the  sale  or  other  disposition  of 
the  company's  securiues  (including 
without  limitation  the  related 
Investment  Fund).  The  restrictions 
contained  in  this  condition,  however, 
shall  not  be  deemed  to  limit  or  prevent 
the  disposition  of  an  investment  by  a 
Co-Investor:  (a)  To  its  direct  or  indirect 
wholly-owned  subsidiary,  to  any 


company  (a  "parent")  of  which  the  Co- 
Investor  is  a  direct  or  indirect  wholly- 
owned  subsidiary,  or  to  a  direct  or 
indirect  wholly-owned  subsidiary  of  its 
parent;  (b)  to  immediate  family 
members  of  such  Co-Investor  or  a  trust 
or  other  investment  vehicle  established 
for  any  such  family  member;  (c)  when 
the  investment  is  comprised  of 
securities  that  are  listed  on  any 
exchange  registered  as  a  national 
securities  exchange  under  section  6  of 
the  Exchange  Act;  or  (d)  when  the 
investment  is  comprised  of  securities 
that  are  national  market  system 
securities  under  section  llA(a)(2)  of  the 
Exchange  Act  and  rule  llAa2-l 
thereunder. 

4.  Each  Partnership  and  the  General 
Partner  or  manager  of  such  Partnership 
will  maintain  and  preserve,  for  the  life 
of  the  Partnership  and  at  least  two  years 
thereafter,  such  accounts,  books,  and 
other  documents  as  constitute  the 
record  forming  the  basis  for  the  audited 
financial  statements  that  are  to  be 
provided  to  the  partners  of  or  investors 
in  such  Partnership,  and  each  aimual 
report  of  such  Partnership  required  to  be 
sent  to  such  partners  or  investors,  and 
agree  that  all  such  records  will  be 
subject  to  examination  by  the  SEC  and 
its  staff.^ 

5.  The  General  Partner  of  each 
Partnership  will  send  to  each  partner  of 
or  investor  in  such  Partnership  who  had 
an  interest  in  any  capital  account  of 
such  Partnership  at  any  time  during  the 
fiscal  year  then  ended  Partnership 
financial  statements  audited  by  such 
Partnership's  independent  accoimtants. 
At  the  end  of  each  fiscal  year,  the 
General  Partner  will  make  a  valuation  or 
have  a  valuation  made  of  all  of  the 
assets  of  the  Partnership  as  of  such 
fiscal  year  end  in  a  manner  consistent 
with  customary  practice  with  respect  to 
the  valuation  of  assets  of  the  kind  held 
by  the  Partnership.  In  addition,  within 
90  days  after  the  end  of  each  fiscal  year 
of  the  Partnership  or  as  soon  as 
practicable  thereafter,  the  General 
Partner  of  such  Partnership  will  send  a 
report  to  each  person  who  was  a  partner 
or  investor  in  such  Partnership  at  any 
time  during  the  fiscal  year  then  ended, 
setting  forth  such  tax  information  as 
shall  be  necessary  for  the  preparation  by 
the  partner  or  investor  of  his  or  its 
federal  and  state  income  tax  returns  and 
a  report  of  the  investment  activities  of 
such  Partnership  during  such  year. 

6.  In  any  case  where  purchases  or 
sales  are  made  by  a  Partnership  from  or 
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'  Each  Partnership  will  preser\'e  the  accounts, 
books  and  other  documents  required  to  be 
maintained  in  an  easily  accessible  place  for  the  first 
two  years. 


•Each  Partnership  will  presen-e  the  accounts, 
books  and  other  documents  required  to  be 
maintained  in  an  easily  accessible  place  for  the  firsi 
two  years. 
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to  an  entity  affiliated  with  the 
Partnership  by  reason  of  a  5%  or  more 
investment  in  such  entity  by  a  Morgan 
Stanley  Group  advisory  director, 
director,  officer  or  employee,  such 
individual  will  not  participate  in  the 
Partnership's  determination  of  whether 
or  not  to  effect  such  purchase  or  sale. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary'. 

[FR  Doc.  95-1497  Filed  1-19-95;  8;45  ami 
BILUNG  CODE  8010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  January 
6. 1995 

The  following  agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  49989 
Date  filed:  January  4,  1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC123  Reso/P  0121  dated 
November  11,  1994;  North/Mid/ 
South  Atlantic  Resos  r-1  to  r-29 
Proposed  Effective  Date:  March  1 , 
1995 
Docket  Number:  49990 
Date  filed:  January  4,  1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC23  Reso/P  0666  dated 
October  18.  1994;  Africa-TC3  Resos 
r-1  to  r-34 
Proposed  Effective  Date:  April  1, 1995 

Docket  Number:  49991 

Date /jf/ed;  January  4,  1995 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  TC23  Reso/P  0672  dated 
November  18, 1994;  Middle  East- 
TC3  Resos  r-1  tor-31 

Proposed  Effective  Date:  April  1 .  1995 
Docket  Number:  49992 

Date  filed:  January  4,  1995 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  TC23  Reso/P  0669  dated 
November  4, 1994;  Europe- 
Southwest  Pacific  Resos  r-1  to  r-23 

Proposed  Effective  Date:  April  1. 1995 
Docket  Number:  49993 

Date  filed:  January  4,  1995 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  Telex  TC12  Mail  Vote  724; 
Amend  Europe-USA  SPEX  fares 


Proposed  Effective  Date:  April  1, 1995 
Docket  Number:  50000 
Date  filed:  January  6, 1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  PSC/Reso/077  dated 
December  5, 1994;  Resolution  762  r- 
1 
Proposed  Effective  Date:  June  1, 1995 
Myma  F.  Adams, 

Acting  Chief.  Documentary  Services  Division. 
|FR  Doc.  95-1517  Filed  1-19-95;  8:45  am] 
BILUNG  COOE  4910-a-M 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  January  6, 1995 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  49995 
Date  filed:  Januarys,  1995 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  February  1,  1995 
Description:  Application  of  Imperial 
Airlines,  Ltd.,  pursuant  to  Title  49  of 
the  United  States  Code  and  Subpart  Q 
of  the  Regulations,  applies  for  a 
foreign  air  carrier  permit  to  engage  in 
the  foreign  charter  air  transportation 
of  persons  and  property  between  a 
point  or  points  in  the  United 
Kingdom  and  any  point  or  points  in 
the  United  States,  either  directly  or 
via  intermediate  or  beyond  points  in 
other  countries,  with  or  without  stop 
overs  as  well  as  other  charter  foreign 
air  transportation  pursuant  to  Part  212 
of  the  Department's  Regulations. 

Docket  Number:  50001 

Date  filed:  January  6,  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  3,  1995 

Description:  Joint  Application  of 
Northwest  Airlines,  Inc.  and  Delta 
Airlines,  Inc.,  pursuant  to  49  U.S.C. 
Section  41105  and  Subpart  Q  of  the 
Regulations,  requests  approval  of  the 


transfer  to  Northwest  of  the  authority 
held  by  Delta  to  transport  persons, 
property  and  mail  between  Detroit, 
Michigan  and  London  (Gatwick), 
United  Kingdom,  pursuant  to  segment 
13  of  Delta's  Certificate  of  Public 
Convenience  and  Necessity  for  Route 
616,  as  amended  by  Final  Order  92- 
4-33  issued  on  April  14, 1992. 

Docket  Number:  49912 

Date  filed:  January  4,  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  1.  1995 

Description:  Amendment  to  Application 
of  Florida  Cargo  Express,  Ltda., 
pursuant  to  Section  402  of  the  Act 
and  Subpart  Q  of  the  Regulations  for 
a  Foreign  Air  Carrier  Permit  to  seek 
authority  to  engage  in  the  scheduled 
air  transportation  of  property  and 
mail  from  the  points  La  Paz;  Santa 
Cruz;  and  Cochabamba,  Bolivia,  on 
the  one  hand,  to  the  point  Miami, 
Florida,  on  the  other  hand. 

Myma  F.  Adams, 

Acting  Chief,  Documentary  Services  Division. 

(FR  Doc.  95-1516  Filed  1-19-95;  8:45  ami 

BILUNG  COOE  4»10-62-M 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  Decemlaer  30, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  49987 
Date  filed:  December  28,  1994 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  25.  1995 
Description:  Application  of  Challengair, 
S.A.  pursuant  to  Section  41302,  and 
Subpart  Q  of  the  Regulations,  requests 
a  Foreign  Air  Carrier  Permit  to 
authorize  charter  foreign  air 
transportation  of  persons,  property 
and/or  mail  between  a  point  or  points 
in  the  Kingdom  of  Belgium  and  a 
point  or  points  in  the  United  States. 


Docket  Number:  49339 

Date  filed:  December  30. 1994 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  27, 1994 

Description:  Application  of 
Czechoslovak  Airlines,  pursuant  to 
Section  41302,  applies  for  renewal  of 
its  permit  authority  so  as  to  permit 
CSA  to  continue  to  conduct  its 
operations  to  and  from  the  United 
States  fully  in  accordance  with  the 
terms  of  the  Bilateral  Aviation 
Agreement  in  effect  between  the 
United  States  and  the  Czech  Republic 
the  various  amendments  thereto. 

Myma  F.  Adams, 

Acting  Chief  Documentary  Services  Division. 

IFR  Doc.  95-1515  Filed  1-19-95;  8:45  am) 

BILUNG  COOE  4910-62-M 


Federal  Aviation  Administration 

Aviatton  Rulemaking  Advisory 
Committee;  Critical  Parts  Working 
Group 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  establishment  of  the 
Critical  Parts  Working  Group. 

SUMMARY:  Notice  is  given  of  the  Critical 
Parts  Working  Group  and  new  tasks 
assigned  to  the  Aviation  Rulemaking 
.Advisory  Committee  (ARAC).  This 
notioB  informs  the  public  of  the 
activities  of  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mark  Schilling,  Manager,  Rotorcraft 
Standards  Staff,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas,  telephone 
number  (817)  222-5110. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  established  an  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  (56  FR 
2190.  January  22.  1991;  and  58  FR  9230. 
February  19, 1993).  One  area  the  ARAC 
deals  vsith  is  rotorcraft  issues.  These 
issues  involve  the  airworthiness 
standards  for  normal  and  transport 
categDr>'  rotorcraft  in  parts  27  and  29  of 
the  Federal  Aviation  Regulations,  which 
are  the  responsibility  of  the  Director, 
Aircraft  Certification  Son-ice,  FAA. 

Task 

The  Critical  Parts  Working  Group  is 
charged  with  recommending  to  ARAC 
new  or  revised  requirements  for  a 
critical  parts  plan  that  would  control  the 
design,  substantiation,  manufacture, 
maintenance,  and  modification  of 
critical  parts.  The  products  of  this 
exercise  are  intended  to  be  harmonized 
standards,  acceptable  to  both  the  FAA 
and  the  Joint  Aviation  Authorities. 


Specifically,  the  task  is  as  follows: 

Reveiw  Title  14  Code  of  Federal 
Regulations,  parts  27  and  29,  and 
supporting  policy  and  guidance  material 
for  the  purpose  of  determining  the 
course  of  action  to  be  taken  for 
rulemaking  and/or  policy  relative  to  the 
issue  of  identification  of  the  critical 
parts  for  consideration  imder  design, 
production  and  maintenance,  according 
to  a  critical  part  plan  to  be  prepared  by 
the  manufacturer.  Consider  adding  new 
Section  27.602  and  29.602  to  Title  14. 

ARAC  recommendations  to  the  FAA 
should  be  accompanied  by  appropriate 
documents.  Recommendations  for 
rulemaking  should  be  accompanied  by  a 
complete  draft  of  the  notice(s)  of 
proposed  rulemaking,  including  the 
benefit/cost  analysis  and  other  required 
analyses.  Recommendations  for  the 
issuance  of  guidance  material  should  be 
accompanied  by  a  complete  draft 
advisory  circular. 

ARAC  working  groups  are  comprised 
of  technical  experts  on  the  subject 
matter.  A  working  group  member  need 
not  necessarily  be  a  representative  of 
one  of  the  member  organizations  of 
ARAC.  An  individual  who  has  expertise 
in  the  subject  matter  and  wishes  to 
become  a  member  of  the  working  group 
should  uTite  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  the  expertise  he  or  she  would  bring 
to  the  working  group.  The  request  will 
be  reviewed  by  the  assistant  chair  and 
working  group  leader,  and  the 
individual  will  be  advised  whether  or 
not  the  request  can  be  accommodated. 

Working  Group  Reports 

Each  working  group  formed  to 
consider  ARAC  tasks  are  expected  to 
comply  with  the  procedures  adopted  by 
AIL^C  and  given  to  the  working  group 
chair.  As  part  of  the  procedures,  the 
working  group  is  expected  to: 

A.  Recommend  time  line(s)  for 
completion  of  the  task,  including 
rationale,  for  consideration  at  the 
meeting  of  the  ARAC  to  consider 
rotorcraft  issues  held  following 
publication  of  this  notice. 

B.  Give  a  detailed  conceptual 
presentation  on  the  task  to  the  ARAC 
before  proceeding  with  the  work  stated 
under  item  C  below. 

C.  Give  a  status  report  on  the  task  at 
each  meeting  of  ARAC  held  to  consider 
rotorcraft  issues. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  ARAC  are  necessary  in  the  pubUc 
interest  in  connection  wiUi  the 
performance  of  duties  imposed  on  the 
FAA  by  law.  Meetings  of  ARAC  will  be 


open  to  the  public  except  as  authorized 
by  section  10(d)  of  the  Federal  Advisory 
Committee  Act.  Meetings  of  the  Critical 
Parts  Working  Group  will  not  be  open 
to  the  public,  except  to  the  extent  that 
individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington.  DC.  on  ]anuar^■  13. 
1995. 

Chris  A.  Christie, 

Executive  Director,  Aviation  Rulemaking 
A  dvisory  Committee. 

(FR  Doc.  95-1547  Filed  1-19-95;  8:45  ami 
BILUNG  CODE  4910-13-41 


Avaition  Rulemaking  Advisory 
Committee;  Transport  Airplane  and 
Engine  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  establishment  of  the 
Alternative  Methods  of  Compliance 
(AMOC)  Working  Group. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  the  Alternative 
Methods  of  Compliance  (AMOC) 
Working  Group  and  a  new  task  assigned 
to  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stewart  R.  Miller,  Manager,  Transport 
Standards  Staff.  ANM-110.  Transport 
Airplane  Directorate,  Federal  Aviation 
Administration,  1601  Lind  Avenue, 
SW.,  Renton,  WA  98055-4056; 
telephone  (20fi)  227-2190;  fax  (206) 
227-1320. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  established  an  Aviation  Rul'Mnaking 
Advisor>'  Committee  (ARAC)  (56  FR 
2190.  January  22. 1991;  and  58  FR  9230. 
February  19,  1993).  One  area  the  ARAC 
deals  with  is  transport  airplane  and 
engine  issues.  These  issues  involve  the 
airworthiness  standards  for  transport 
category  airplanes  and  engines  in  14 
CFR  parts  25.  33.  and  35  and  parallel 
provisions  in  14  CFR  parts  121  and  135. 

Task 

The  Alternative  Methods  of 
Compliance  < AMOC)  Working  Group  is 
charged  with  the  following  task  and 
making  its  recommendations  to  ARAC: 
Develop  industrj'  and  FAA  methods  for 
improving  the  timeliness  of  approvals 
for  alternative  methods  of  compliance 
with  Airworthiness  Directives  (AD), 
while  maintaining  at  least  the  same 
level  of  safety. 
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The  objectives  of  the  task  are  to 
evaluate  the  process  for  issuing 
alternative  means  of  compUance 
(AMOC)  and  to  develop 
recommendations  for  improving  that 
process  in  order  to  accomplish  the 
following: 

(1)  Improve  the  timeliness  of  the 
AMOC  issuance; 

(2)  Maintain  at  least  the  same  level  of 
safety  achieved  under  the  existing 
process; 

(3)  Reduce  the  need  for  AMOC  while 
maintaining  legal  enforceability  of  ADs; 

(4)  Standardize  the  process  for  issuing 
AMOCs  throughout  the  FAA;  and 

(5)  Accomplish  the  foregoing  in  a  cost 
effective  manner  for  industry  and 
vnthout  increasing  the  need  for  FAA 
resources. 

ARAC  is  forming  the  Alternative 
Methods  of  Compliance  (AMOC) 
Working  Group  to  analyze  and 
recommend  to  its  solutions  to  issues 
contained  in  the  assigned  task.  If  ARAC 
accepts  the  working  group's 
recommendations,  it  forwards  them  to 
the  FAA. 

ARAC  working  groups  are  comprised 
of  technical  experts  on  the  subject 
matter.  A  working  group  member  need 
not  necessarily  be  a  representative  of 
one  of  the  member  organizations  of 
ARAC.  An  individual  who  has  expertise 
in  the  subject  matter  and  wishes  to 
become  a  member  of  the  working  group 
should  write  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  the  expertise  he  or  she  would  bring 
to  the  working  group.  The  request  will 
be  reviewed  by  the  ARAC  assistant 
chair,  the  working  group  leader,  and  the 
assistant  executive  director,  and  the 
individual  will  be  advised  whether  or 
not  the  request  can  be  accommodated. 

Working  Group  Reports 

Each  working  group  formed  to 
consider  an  ARAC  task  is  expected  to 
comply  with  the  procedures  adopted  by 
ARAC  and  given  to  the  working  group 
chair.  As  part  of  the  procedures,  the 
working  group  is  expected  to: 

A.  Recommend  a  work  plan  for 
completion  of  the  task,  including 
rationale  for  consideration  at  the 
meeting  of  the  ARAC  to  consider 
transport  airplane  and  engine  issues 
held  following  publication  of  this 
notice. 

B.  Give  a  detailed  conceptual 
presentation  on  the  task  to  the  ARAC 
before  proceeding  with  the  task. 

C.  Give  a  status  report  on  the  task  at 
each  meeting  of  ARAC  held  to  consider 
transport  airplane  and  engine  issues. 


The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  ARAC  are  necessary  in  the  public 
interest  in  connection  widi  the 
performance  of  duties  imposed  on  the 
FAA  by  law.  Meetings  of  ARAC  will  be 
open  to  the  pubUc  except  as  authorized 
by  section  10(d)  of  the  Federal  Advisory 
Committee  Act.  Meetings  of  the 
Alternative  Methods  of  Compliance 
(AMOC)  Working  Group  will  not  be 
open  to  the  public,  except  to  the  extent 
that  individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
pubUc  annoimcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  January  13, 
1995. 

Chris  A.  Christie, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc.  95-1544  Filed  1-19-95;  8:45  am] 
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Aviation  Rulemaking  Advisory 
Committee;  Performance  and  Handling 
Qualities  Requirements  Worlcing 
Group 

AGENCY:  Federal  Aviation 
Administration  (FAA),  IX3T. 
ACTION:  Notice  of  establishment  of  the 
Performance  and  Handling  Qualities 
Requirements  Working  Group. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  the  Performance  and 
Handling  Qualities  Requirements 
Working  Group  and  new  tasks  assigned 
to  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  the  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mark  Schilling,  Manager,  Rotorcraft 
Standards  Staff,  2601  Meacham 
Boulevard,  Fort  Worth  Texas,  telephone 
number  (817)  222-5110. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  established  an  Aviation  Rulemaking 
Advisory  Conmiittee  (ARAC)  (56  FR 
2190.  January  22, 1991;  and  58  FR  9230, 
February  19. 1993).  One  area  the  ARAC 
deals  with  is  rotorcraft  issues.  These 
isslies  involve  the  airworthiness 
standards  for  normal  and  transport 
category  rotorcraft  in  parts  27  and  29  of 
the  Federal  Aviation  Regulations,  which 
are  the  responsibility  of  the  Director. 
Aircraft  Certification  Service,  FAA. 

Task 

The  Performance  and  Handling 
Qualities  Requirements  Working  Group 
is  charged  with  recommending  to  ARAC 
new  or  revised  standards  for  flight  test 
procedures  and  requirements.  The 
products  of  this  exercise  are  intended  to 


be  harmonized  standards,  acceptable  to 
both  the  FAA  and  the  Joint  Aviation 
Authorities. 

Specifically,  the  task  is  as  follows: 

Review  Title  14  Code  of  Federal 
Regulations  part  27  and  Appendix  B 
and  part  29  and  Appendix  B,  and 
supporting  policy  and  guidance  material 
for  the  purpose  of  determining  the 
course  of  action  to  be  taken  for 
rulemaking  and/or  policy  relative  to  the 
issue  of  harmonizing  performance  and 
handling  qualities  requirements. 

ARAC  recommendations  to  the  FAA 
should  be  accompanied  by  appropriate 
documents.  Recommendations  for 
rulemaking  should  be  accompanied  by  a 
complete  draft  of  the  notice(s)  of 
proposed  rulemaking,  including  the 
benefit/cost  analysis  and  other  required 
analyses.  Recommendations  for  the 
issuance  of  guidance  material  should  be 
accompanied  by  a  complete  advisory 
circular. 

ARAC  has  formed  the  Performance 
and  Handling  Qualities  Requirements 
Working  Group  to  analyze  and 
recommend  to  it  solutions  to  issues 
contained  in  the  assigned  tasks.  If  ARAC 
accepts  the  working  group's 
recommendations,  it  forwards  them  to 
the  FAA. 

ARAC  working  groups  are  comprised 
of  technical  experts  on  the  subject 
matter.  A  working  group  member  need 
not  necessarily  be  a  representative  of 
one  of  the  member  organizations  of 
ARAC.  An  individual  who  has  expertise 
in  the  subject  matter  and  wishes  to 
become  a  memtier  of  the  working  group 
should  write  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  the  desire, 
describing  his  or  her  interest  in  the  task, 
and  the  expertise  he  or  she  would  bring 
to  the  working  group.  The  request  will 
be  reviewed  by  the  assistant  chair  and 
working  group  leader,  and  the 
individual  will  be  advised  whether  or 
not  the  request  can  be  accommodated. 

Working  Group  Reports 

Each  working  group  formed  to 
consider  ARAC  tasks  is  expected  to 
comply  with  the  procedures  adopted  by 
ARAC  and  given  to  the  working  group 
chair.  As  part  of  the  procedures,  the 
working  group  is  expected  to: 

A.  Recommend  time  line(s)  for 
completion  of  the  task,  including 
rationale,  for  consideration  at  the 
meeting  of  the  ARAC  to  consider 
rotorcraft  issues  held  following 
publication  of  this  notice. 

B.  Give  a  detailed  conceptual 
presentation  on  the  task  to  the  ARAC 
before  proceeding  with  the  work  stated 
under  item  C  below. 


C.  Give  a  status  report  on  the  task  at 
each  meeting  of  ARAC  held  to  consider 
rotorcraft  issues. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  ARAC  are  necessary  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law.  Meetings  of  ARAC  will  be 
open  to  the  public  except  as  authorized 
by  section  10(d)  of  the  Federal  Advisory 
Committee  Act.  Meeting  of  the 
Performance  and  Handling  Qualities 
Requirements  Working  Group  will  not 
be  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 
and  expertise  are  selected  to  participate. 
No  public  announcement  of  working 
group  meetings  wil]  be  made. 

Issued  in  Washington,  DC,  on  January  13, 
1995. 

Chrif  A.  Christie. 

Executive  Director,  Aviation  Rulemaking 

Advisory  Committee. 

IFR  Doc.  95-1536  Filed  1-19-95:  8:45  ami 
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Aviation  Rulemaking  Advisory 
Committee;  Rotorcraft  Gross  Weight 
and  Passenger  Issues  Working  Group 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  establishment  of  the 
Rotorcraft  Gross  Weight  and  Passenger 
Issues  Working  Group. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  the  Rotorcraft  Gross 
Weight  and  Passenger  Issues  Working 
Group  and  new  tasks  assigned  to  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  pubhc  of  the  activities  of  ARAC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mark  Schilling,  Manager,  Rotorcraft 
Standards  Staff,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas,  telephone 
number  (817)  222-5110. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  established  an  Aviation  Rulemaking 
Adnsory  Committee  (APJ^C)  (56  FR 
2190,  January  22. 1991;  and  58  FR  9230, 
February  19. 1993).  One  area  the  ARAC 
deals  with  is  rotorcraft  issues.  These 
issues  involve  the  airworthiness 
standards  for  normal  and  transport 
category  rotorcraft  in  parts  27  and  29  of 
the  Federal  Aviation  Regulations,  which 
are  the  responsibihty  of  the  Director, 
Aircraft  Certification  Service,  FAA 

Task 

The  Gross  Weight  and  Passenger 
Issues  for  Rotorcraft  Working  Group  is 
charged  with  recommending  to  ARAC 
new  or  revised  requirements  for 


increasing  the  gross  weight  and 
passenger  limitations  for  normal 
category  rotorcraft.  The  products  of  this 
e.xercise  are  intended  to  be  harmonized 
standards,  acceptable  to  both  the  FAA 
and  the  Joint  Aviation  Authorities. 
Specifically,  the  task  is  as  follows: 
Review  Title  14  Code  of  Federal 
Regulations  part  27  and  supporting 
policy  and  guidance  material  to 
determine  the  appropriate  course  of 
action  to  be  taken  for  rulemaking  and/ 
or  policy  relative  to  the  issue  of 
increasing  the  gross  weight  and 
passenger  limitations  for  normal 
category  rotorcraft. 

ARAC  recommendations  to  the  FAA 
should  be  accompanied  by  appropriate 
documents.  Recommendations  for 
rulemaking  should  be  accompanied  by  a 
complete  draft  of  the  notice(s)  of 
proposed  rulemaking,  including  the 
benefit/cost  analysis  and  other  required 
analyses.  Recommendations  for  the 
issuance  of  guidance  material  should  be 
accompanied  by  a  complete  draft 
advisory  circular. 

ARAC  has  formed  the  Rotorcraft  Gross 
Weight  and  Passenger  Issues  Working 
Group  to  analyze  and  recommend  to  it 
solutions  to  issues  contained  in  the 
assigned  tasks.  If  ARAC  accepts  the 
working  group's  recommendations,  it 
forwards  them  to  the  FAA. 

ARAC  working  groups  are  comprised 
of  technical  experts  on  the  subject 
matter.  A  working  group  member  need 
not  necessarily  be  a  representative  of 
one  of  the  member  organizations  of 
ARAC.  An  individual  who  has  expertise 
in  the  subject  matter  and  wishes  to 
become  a  member  of  the  working  group 
should  write  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  the  expertise  he  or  she  would  bring 
to  the  working  gioup.  The  request  will 
be  reviewed  by  the  assistant  chair  and 
working  group  leader,  and  the 
individual  will  be  advised  whether  or 
not  the  request  can  be  accommodated. 

Working  Group  Reports 

Each  working  group  formed  to 
consider  ARAC  tasks  is  expected  to 
comply  with  the  procedures  adopted  by 
ARAC  and  given  to  the  working  group 
chair.  As  part  of  the  procedures,  the 
working  group  is  expected  to: ' 

A.  Recommend  time  hne(s)  for 
completion  of  the  task,  including 
rationale,  for  consideration  at  the 
meeting  of  the  ARAC  to  consider 
rotorcraft  issues  held  following 
pubUcation  of  this  notice. 

B.  Give  a  detailed  conceptual 
presentation  on  the  task  to  the  ARAC 


before  proceeding  with  the  work  stated 
imder  item  C  below. 

C.  Give  a  status  report  on  the  task  at 
each  meeting  of  ARAC  held  to  consider 
rotorcraft  issues. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  ARAC  are  necessary  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law.  Meetings  of  ARAC  will  be 
open  to  the  public  except  as  authorized 
by  section  10(d)  of  the  Federal  Advisory 
Committee  Act.  Meetings  of  the 
Rotorcraft  Gross  Weight  and  Passenger 
Issues  Working  Group  will  not  be  open 
to  the  public,  except  to  the  extent  that 
individuals  with  an  interest  and 
expertise  are  selected  to  participate.  No 
public  announcement  of  working  group 
meetings  will  be  made. 

Issued  in  Washington,  DC,  on  January  13, 
1995. 

Chris  A.  Christie, 

Executive  Director.  Aviation  Rulemaking 

Advisory  Committee. 

IFR  Doc.  95-1997  Filed  1-19-95:  8:45  am] 

BILUNG  CODE  4910-13-M 


Aviation  Rulemaking  Advisory 
Committee;  Harmonization  of 
Miscellaneous  Rotorcraft  Regulations 
Working  Group 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  establishment  of  the 
Harmonization  of  Miscellaneous 
Rotorcraft  Regulations  Working  Group. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  the  Harmonization  of 
Miscellaneous  Rotorcraft  Regulations 
Working  Group  and  new  tasks  assigned 
to  the  Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  ARAC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mark  Schilling,  Manager,  Rotorcraft 
Standards  Staff,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas,  telephone 
number  (817)  222-5110. 

SUPPLEMENTARY  INFORMATKX*:  The 
Federal  Aviation  Administration  (FAA) 
has  established  an  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  (56  FR 
2190,  January  22,  1991;  and  58  FR  9230. 
February  19,  1993).  One  area  the  ARAC 
deals  with  is  rotorcraft  issues.  These 
issues  involve  the  airworthiness 
standards  for  normal  and  transport 
category  rotorcraft  in  parts  27  and  29  ot 
the  Federal  Aviation  Regulations,  which 
are  the  responsibiUty  of  the  Director, 
Aircraft  Certification  Service,  FAA. 
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Tasks 

The  Harmonization  of  Miscellaneous 
Rotorcraft  Regulations  Working  Group  is 
charged  with  recommending  to  ARAC 
new  or  revised  requirements  for  pilot 
indication  of  autopilot  operating  mode; 
burn  test  for  electrical  wire;  seats, 
berths,  and  litters;  and  other  rotorcraft 
issues.  The  products  of  this  exercise  are 
intended  to  be  harmonized  standards, 
acceptable  to  both  the  FAA  and  the  Joint 
Aviation  Authorities. 

Specifically,  the  tasks  are  as  follows: 

1.  Review  Title  14  Code  of  Federal 
Regulations,  §§  27.1329  and  29.1329. 
and  supporting  policy  and  guidance 
material  for  the  purpose  of  determining 
the  course  of  action  to  be  taken  for 
rulemaking  and/or  policy  relative  to  the 
issue  of  requiring  pilot  indication  of 
autopilot  operating  mode  similar  to 
parts  23  and  25  requirements. 

2.  Review  parts  27  and  29  to 
determine  if  clarification  is  needed  for 
the  burn  test  requirements  for  transport 
categor>-  rotorcraft  and  whether  a  new 
requirement  for  bum  test  for  electrical 
wire  for  normal  categor>'  rdlorcraft  is 
needed.  Consider  whether 

§  29.1351(d)(3)''should  be  deleted  and  if 
new  §§  27.1365(c)  and  29.1359(c) 
should  be  created  to  specify  electrical 
wire  insulation  bum  test  requirements. 

3.  Review  §§  27.785(f)(2)  and 
29.785(f)(2)  to  determine  if  these 
sections  should  be  revised  to  specify 
whether  the  1.33  fitting  factor  for  seats 
should  also  apply  to  berths  and  litters. 

4.  Review  and  make 
recommendations  regarding  the 
disharmonizations  introduced  by  the 
New  Rotorcraft  30  Second/2  Minute 
One-Engine  Inoperative  Power  Ratings 
and  the  Rotorcraft  Crash  Resistant  Fuel 
Systems  final  mles. 

ARAC  recommendations  to  the  FAA 
should  be  accomplished  by  appropriate 
documents.  Recommendations  for 
rulemaking  should  be  accompanied  by  a 
complete  draft  of  the  notice(s)  of 
proposed  rulemaking,  including  the 
benefit/cost  analysis  and  other  required 
analyses.  Recommendations  for  the 
issuance  of  guidance  material  should  be 
accompanied  by  a  complete  draft 
advisory  circular.  ARAC  has  formed  the 
Harmonization  of  Miscellaneous 
Rotorcraft  Regulations  Working  Group 
to  analyze  and  recommend  to  it 
solutions  to  issues  Contained  in  the 
assigned  tasks.  If  ARAC  accepts  the 
working  group's  recommendations,  it 
forwards  them  to  the  FAA. 

ARAC  working  groups  are  comprised 
of  technical  experts  on  the  subject 
matter.  A  working  group  member  need 
not  necessarily  be  a  representative  of 
one  of  the  member  organizations  of 


ARAC.  An  individual  who  has  expertise 
in  the  subject  matter  and  wishes  to 
become  a  member  of  the  working  group 
should  fvTite  the  person  listed  under  the 
caption  FOR*FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  the  expertise  he  or  she  would  bring 
to  the  working  group.  The  request  will 
be  reviewed  by  the  assistant  chair  and 
working  group  leader,  and  the 
individual  will  be  advised  whether  or 
not  the  request  can  be  accommodated. 

Working  Group  Reports 

Each  working  group  formed  to 
consider  ARAC  tasks  is  expected  to 
comply  with  the  procedures  adopted  by 
ARAC  and  given  to  the  working  group 
chair.  As  part  of  the  procedures,  the 
working  group  is  expected  to: 

A.  Recommend  time  line(s)  for 
completion  of  the  tasks,  including 
rationale,  for  consideration  at  the 
meeting  of  the  ARAC  to  consider 
rotoieraft  issues  held  following 
pubtTcation  of  this  notice. 

B.  Give  a  detailed  conceptual 
presentation  on  the  tasks  to  the  ARAC 
before  proceeding  with  the  work  stated 
under  item  C  below. 

C.  Give  a  status  report  onlhe  tasks  at 
each  meeting  of  ARAC  held  to  consider 
rotorcraft  issues. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  ARAC  are  necessary  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law.  Meetings  of  ARAC  will  be 
open  to  the  public  except  as  authorized 
by  section  10(d)  of  the  Federal  Advisory 
Committee  Act.  Meetings  of  the 
Harmonization  of  Miscellaneous 
Rotorcraft  Regulations  Working  Group 
will  not  be  open  to  the  public,  except 
to  the  extent  that  individuals  with  an 
interest  and  expertise  are  selected  to 
participate.  No  public  announcement  of 
working  group  meetings  will  be  made. 

Issued  in  Washington,  DC.  on  January  13. 
1995. 

Chris  A.  Christie. 

Executive  Director.  Aviation  Rulemaking 
Advisory  Committee. 

[PR  Doc.  95-15.38  Filed  1-19-95;  8:45  am] 
BILUNG  CODE  4giO-13-M 


Aviation  Rulemaking  Advisory 
Comminee;  Transport  Airplane  and 
Engine  Issues— New  Tasks 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  new  task  assignments 
for  the  Aviation  Rulemaking  Advisory 
Committee. 


SUMMARY:  Notice  is  given  of  new  tasks 
assigned  to  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC).  This 
notice  informs  the  public  of  the 
activities  of  ARAC.  \ 

FOR  FURTHER  INFORMATION  CONTACT: 
Stewart  R.  Miller.  Manager,  Transport 
Standards  Staff,  ANM-110,  Transport 
Airplane  Directorate,  Federal  Aviation 
Administration,  1601  Lind  Avenue  SW. 
Renton,  Washington,  98055-4056; 
telephone  (206)  227-2190;  (206)  227- 
1320. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Aviation  Administration  (FAA) 
has  estabUshed  an  Aviation  Rulemaking 
Advisor>'  Committee  (56  FR  2190. 
January  22. 1991;  and  58  FR  9230. 
February  19.  1993).  One  area  the  ARAC 
deals  with  is  transport  airplane  and 
engine  issues.  These  issues  involve  the 
airworthiness  standards  for  transport 
category  airplanes  and  engines  in  parts 
25.  33.  and  35  of  the  Federal  Aviation 
Regulations  (FAR)  and  parallel 
provisions  in  parts  121  and  135  of  the 
FAR. 

The  FAA  announced  at  the  Joint 
Aviation  Authorities  (JAA)-Federal 
Aviation  Administration  (FAA) 
Harmonization  Conference  in  Toronto. 
Canada.  June  2-5.  1992.  that  it  would 
consolidate  within  the  ARAC  structure 
an  ongoing  objective  tp  "harmonize"  the 
Joint  Aviation  Requirements  (JAR)  and 
the  Federal  Aviation  Regulations  (FAR). 

Tasks 

The  following  three  new 
harmonization  tasks  are  being  assigned 
to  ARAC: 

Task  1 — Material  Strength  Properties 
and  Design  Values 

Review  Title  14  Code  of  Federal 
Regidations.  Section  25.613. 
corresponding  Paragraph  25.613  of  the 
European  Joint  Aviation  Requirements 
(JAR),  and  supporting  policy  and 
guidance  material,  and  recommend  to 
the  FAA  appropriate  revisions  for 
harmonization,  including  advisory      • 
material. 

Task  2— Proof  of  Structure 

Review  Title  14  Code  of  Federal 
Regulations.  Section  25.307. 
corresponding  Paragraph  25.307  of  the 
■  JAR.  and  supporting  policy  and 
guidance  material,  and  recommend  to 
the  FAA  appropriate  revisions  relative 
to  the  issue  concerning  limit  load  tests, 
ultimate  load  tests,  and  stmctural 
testing  for  harmonization,  including 
advisory'  material. 

Task  3 — Damage  Tolerance  and  Fatigue 

Review  Title  14  Code  of  Federal 
.    Regulations.  Section  25.571, 


corresponding  Paragraph  25.571  of  the 
JAR,  and  supporting  policy  and 
guidance  material  and  recommend  to 
the  FAA  appropriate  revisions  for 
harmonization,  including  advisory 
material. 

ARAC  recommendations  to  the  FAA 
should  be  accompanied  by  appropriate 
documents.  Recommendations  for 
rulemaking  should  be  accompanied  by  a 
complete  draft  of  the  notice  of  proposed 
rulemaking,  including  the  Benefit/Cost 
Analysis  and  other  required  analyses. 
Recommendations  for  the  issuance  of 
guidance  material  should  be 
acoompanied  by  a  complete  draft 
advisory  circular. 

ARAC  normally  forms  working  groups 
to  analyze  and  recommend  to  it 
solutions  to  issues  contained  in 
assigned  tasks.  If  ARAC  accepts  the 
working  group's  recommendations,  it 
forwards  them  to  the  FAA.  At  this  point, 
ARAC  has  not  identified  working 
groups  for  these  tasks. 

ARAC  working  groups  are  comprised 
of  technical  experts  on  the  subject 
matter.  A  working  group  member  need 
not  necessarily  be  a  representative  of 
one  of  the  member  organizations  of 
ARAC.  An  individual  who  has  expertise 
in  the  subject  matter  and  wishes  to 
become  a  member  of  the  working  group 
should  vkTite  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 
CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  the  expertise  he  or  she  would  bring 
to  the  working  group.  The  request  will 
be  reviewed  by  the  ARAC  assistant  chair 
and  working  group  leader,  and  the 
individual  will  be  advised  whether  or 
not  the  request  can  be  accommodated. 

Working  Group  Reports 

Each  working  group  formed  to 
consider  ARAC  tasks  is  expected  to 
comply  with  the  procedures  adopted  by 
ARAC  and  given  to  the  working  group 
chair.  As  part  of  the  procedures,  the 
working  group  is  expected  to: 

A.  Recommend  time  line(s)  for 
completion  of  the  tasks,  including 
rationale,  for  consideration  at  the 
meeting  of  the  ARAC  to  consider 
transport  airplane  and  engine  issues 
held  following  publication  of  this 
notice. 

B.  Give  a  detailed  conceptual 
presentation  on  the  tasks  to  the  ARAC 
before  proceeding  with  the  work  stated 
under  item  C  below. 

C.  Give  a  status  report  on  the  tasks  at 
each  meeting  of  ARAC  held  to  consider 
transport  airplane  and  engine  issues. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  ARAC  are  necessary  in  the  public 
interest  in  connection  with  the 
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performance  of  duties  imposed  on  the 
FAA  by  law.  Meetings  of  the  ARAC  will 
be  open  to  the  public  except  as 
authorized  by  section  10(d)  of  the 
Federal  Advisory  Committee  Act. 
Meetings  of  the  working  group  will  not 
be  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 
and  expertise  are  selected  to  participate. 
No  public  announcement  of  working 
group  meetings  will  be  made. 

Issued  in  Washington,  DC,  on  January  13, 
1995. 

Chris  A.  Christie, 

Executive  Director,  Aviation  Rulemaking 

Advisory  Committee. 

|FR  Doc.  95-1539  Filed  1-l»-95:  8:45  am) 

BILLING  CO0€  4»10-13-M 


Executive  Committee  of  the  Aviation 
Rulemaking  Advisory  Committee; 
Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 
DATES:  The  meeting  will  be  held  on 
February  8, 1995,  at  10  a.m.  Arrange  for 
oral  presentations  by  January  27,  1995. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Regional  Airline  Association,  1201 
19th  Street,  NW.,  Suite  300, 
Washington,  DC,  10  a.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Miss  Jean  Casciano,  Federal  Aviation 
Administration  (ARM-25),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-9683;  fax  (202)  267-5075. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  H),  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  Febmary  8, 
1995,  at  the  Regional  Airline 
Association,  1201  19th  Street,  NW., 
Suite  300,  Washington,  DC,  10  a.m.  The 
agenda  will  include: 

•  Feedback  on  the  ARAC  procediu^s. 

•  ARAC  mailouts  and  use  of  the 
bulletin  board. 

•  Followup  FAA  action  resulting 
from  ARAC  recommendations. 

•  An  update  on  the  ARAC  charter. 

•  Possible  ARAC  tasks  resulting  from 
the  DOT/FAA  Aviation  Safety 
Conference. 

•  A  follow-up  on  open  action  items. 

•  Notable  comments  on  specific 
issues. 


•  Other  business. 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  January  27.  1995,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  executive  committee  at 
any  time  by  providing  25  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting.  In 
addition,  sign  and  oral  interpretation 
can  be  made  available  at  the  meeting,  as 
well  as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  niay  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  Ianuar\  13, 
1995. 

Chris  A.  Ctu-istie, 

Executive  Director.  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc.  95-1540  Filed  1-19-95;  8:45  am) 
BILUNG  CODE  4»10-13-M 


JMI 


RICA,  Inc.,  Special  Committee  147, 
Forty-Eighth  Meeting;  Minimum 
Operational  Performance  Standards 
for  Traffic  Alert  and  Collision 
Avoidance  Systems  Airt>ome 
Equipment 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
147  meeting  to  be  held  March  1-2. 1995. 
starting  at  9  a.m.  The  meeting  will  be 
held  at  the  RTCA  conference  room,  1140 
Connecticut  Avenue  NW.,  Suite  1020, 
Washincton,  DC  20036. 

Agenda  will  be  as  follows:  (1) 
Chairman's  introductory  remarks:  (2) 
Review  of  meeting  agenda;  (3)  Approval 
of  the  minutes  of  the  forty-seventh 
meeting  held  on  November  28-29.  1994; 
(4)  Chairman's  report  regarding  S.^TF 
status:  (5)  Report  of  working  group 
activities:  (a)  Operations  Working  Group 
(OWG)  discussion  of  status  of  WG 
Chairman,  (b)  Requirements  Working 
Group,  (c)  Enhancements  Working 
Group;  (6)  Report  on  FAA  TCAS 
Program  Activities:  (a)  TCAS  I.  (b)  TCAS 
II.  (c)  TCAS  rv,  (d)  ATC  applications 
activities,  (e)  Report  on  outline  of 
proposed  DO-185A  (Change  7);  (7) 
Review  of  international  activities/issues; 
(8)  Review  and  update  of  verification 
and  vahdation  process;  (9)  Review  of 
action  items  from  last  meeting:  (a) 
Update  on  Miss  Distance  Filter— 
MITRE,  (b)  Status  of  proposal  to  issue 
MOPS  on  electronic  media— RTCA;  (10) 
Other  business;  (11)  Date  and  place  of 
next  meeting. 
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Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue 
NW..  Suite  1020.  Washington.  DC 
20036:  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  DC.  on  Januar>'  10. 
1995. 

David  W.  Ford. 
Designated  Officer. 

IFR  Doc.  95-1530  Filed  1-19-95:  8:45  am] 
BILUNG  CODE  4910-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  ttie  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Pago  Pago  International  Airport,  Pago 
Pago,  American  Samoa 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Pago  Pago 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Public  Law 
101-508  as  recodified  by  Title  49  U.S.C. 
40117  [C(3)l)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  21. 1995. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Honolulu  Airports  District 
Office.  P.O.  Box  50244.  Honolulu.  HI 
96850-0001;  Street  Address:  300  Ala 
Moana  Blvd..  Room  7116.  Honolulu,  HI 
96813. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Fepulea'i  Si  la 
Poasa,  Director  of  the  Department  of 
Port  Administration  at  the  following 
address:  Department  of  Port 
Administration,  P.O.  Box  639.  Pago 
Pago.  American  Samoa  96799. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Department 
of  Port  Administration  under  section 
158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 


David  J.  Welhouse.  Honolulu  Airports 
District  Office,  P.O.  Box  50244. 
Honolulu.  HI  96850;  Street  Address:  300 
Ala  Moana  Blvd.,  Room  7116.  Honolulu. 
HI  96813:  Telephone:  (808)  541-1243. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Pago 
Pago  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Pubhc  Law 
101-508  as  recodified  by  Title  49  U.S.C. 
40117  (C(3)l)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  4.  1995.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  bv  the  Department  of  Port 
Administration  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  7.  1995. 

The  following  is  a  brief  over\'iew  of 
the  application. 

Levey  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  June  1. 

1995 
Proposed  charge  expiration  date: 

December  1.  2000 
total  estimated  PFC  revenue: 

$1,410,360.00 
Brief  description  of  proposed  projects: 
Improvements  and  modification  of 
terminal  buildings  including  reroofing 
of  two  terminal  buildings  ($1,160,360) 
and  improvement  of  the  baggage 
claim  area  and  baggage  conveyer  belts 
($250,000). 
Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFC's:  None. 
AVAILABILITY  OF  APPLICATION:  Any  person 
may  inspect  the  application  in  person  at 
the  FAA  office  listed  above  under  FOR 
FURTHER  INFORMATION  CONTACT  and  at 
the  FAA  Regional  Airports  Office 
located  at:  Western-Pacific  Region, 
Airports  Division,  Room  3E24, 15000 
Aviation  Blvd.,  Hawthorne.  CA  90261. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Department 
of  Port  Administration. 

Issued  in  Hawthorne.  California  on  January 
4,  1995. 

Herman  C.  Bliss, 

Manager.  Airports  Division,  Western- Pacific 
Region. 

IFR  Dot:.  95-1541  Filod  1-1&-95;  8:45  an\l 
BILUNG  CODE  49ia-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  ttie  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Philadelphia  International,  Airport, 
Philadelphia,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  Impose  and  use  the 
revenue  from  a  PFC  at  Philadelphia 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  21. 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  L.  W.  Walsh.  Manager 
Harrisburg  Airports  District  Office.  3911 
Hartzdale  Drive.  Suite  1.  Camp  Hill. 
Pennsylvania  17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mary  Rose 
Loney.  Director  of  Aviation  for  the  City 
of  Philadelphia  at  the  following  address: 
Philadelphia  International  Airport, 
Terminal  E.  Philadelphia.  Pennsylvania 
.  19153. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Philadelphia  under  section  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  L.  W.  Walsh.  Manager  Harrisburg 
Airports  District  Office.  3911  Hartzdale 
Drive,  Suite  1.  Camp  Hill.  Pennsylvania 
17011  (Tel  (717)-975-3423).  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Philadelphia  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  November  14,  1994.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Philadelphia 
was  substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158. 


The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  February  25,  1995. 

The  following  is  a  brief  over\'iew  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
September  1. 1992. 

Proposed  charge  expiration  date: 
August  31. 1997. 

Total  estimated  PFC  revenue: 
$116,700,000. 

Brief  description  of  proposed  projects: 
—Terminals  B.  C.  D,  &  E— General 

Renovation  (impose  &  use) 
— Airfield  Expansion  program  (use  only) 
— Terminal  B  &  C — Consolidation  (use 

only) 
— Terminal  A,  D  &  E  Expansion  and 

Upgrading  (use  only) 

Class  or  classes  of  air  carriers  which 
th«  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ACTO)  Filing 
FAA  From  1800-31 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building.  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York.  11430. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Philadelphia  International  Airport. 

Issued  in  Jamaica,  New  York  state  on 
January  13. 1995. 
William  DeGraff, 

Manager.  Planning  and  Programming  Branch. 
Airports  Division,  Eastern  Region. 
[FR  Doc.  95-1531  Filed  1-19-95:  8:45  am) 
BILUNG  CODE  4910-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
San  Luis  Obispo  County  Airport 
McChesney  Field,  San  Luis  Obispo,  CA 

AGENCY:  Federal  AviaUon 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  San  Luis  Obispo 
County  Airport  McChesney  Field  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Public  Law 
101-508  as  recodified  by  Title  49  U.S.C. 


JMI 


40117  lc(3)])  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  21.  1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale.  CA 
90261,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  room 
210,  Burlingame.  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Paul  A.  Gimer,  Airport 
Manager  of  the  San  Luis  Obispo  Airport 
McChesney  Field,  at  the  following 
address:  County  of  San  Luis  Obispo, 
County  Government  Center,  room  460, 
San  Luis  Obispo,  California  93408.  Air 
carriers  and  foreign  air  carriers  may 
submit  copies  of  written  comments 
previously  provided  to  the  County  of 
San  Luis  Obispo  under  section  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  R.  Rodriguez,  Supervisor, 
Planning  and  Programming  Section. 
Airports  District  Office,  831  Mitten 
Road,  room  210.  Burhngame.  CA 
94010-1303.  telephone:  (415)  876-2805. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubUc 
comment  on  the  application  to  impose 
and  use  the  revenue  from  San  Luis 
Obispo  County  Airport  McChesney 
Field  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990. 
Public  Law  101-508  as  recodified  by 
Title  49  U.S.C.  40117  [C(3)])  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  December  22.  1994.  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
County  of  San  Luis  Obispo  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  appUcation.  in  whole  or 
in  part,  no  later  than  March  31.  1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date:  April  1. 

1995. 
Proposed  charge  expiration  date:  March 

31.  1997. 
Total  estimated  PFC  revenue:  $700,000. 
Brief  description  of  the  proposed 

projects:  Provided  local  match  share 

to  maximum  PFC  participation  of 

$100,000  for  construction  of  holding 


bays,  installation  of  high  intensity 
runway  lighting  and  purchase  aircraft 
rescue  fire  fighting  vehicle  and 
ancillary  equipment;  provide  local 
match  share  to  a  maximum  PFC 
participation  of  $600,000  for  overiay 
and  gradient  correction  of  runway  11/ 
29  and  rehabilitation  of  taxiway  E. 
Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  Unscheduled 
Part  135  Air  Taxi  Operators. 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division.  15000  Aviation  Blvd.. 
Lawndale,  CA  90261.  In  addition,  any 
person  may.  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  County  of  San  Luis  Obispo. 

Issued  in  Hawthorne.  California,  on 
December  28,  1994. 
Herman  C.  Bliss, 

Manager.  Airports  Division,  Western-Pacific 
Region. 

[FR  Doc.  95-1542  Filed  1-1^95:  8:45  am] 
BILUNG  CODE  4910-1»-M 


Federal  Highway  Administration 

Environmental  Impact  Statement;  City 
of  Detroit,  Wayne  County,  Michigan 

AGENCY:  Federal  Highway 
Administration  (FHWA),'D0T. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  and  a 
major  investment  study  will  be  prepared 
for  the  proposed  design  and 
rehabilitation  of  1-94  in  Detroit, 
Michigan  from  the  vicinity  of  the  1-94/ 
1-96  interchange  easterly  to  the  vicinitv 
ot Conner  Avenue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Norman  Stoner,  Program  Operations 
Engineer,  Federal  Highway 
Administration,  315  W.  Allegan  Street, 
Room  207,  Lansing,  Michigan  48933, 
Telephone  (517)  377-1880  or  Mr. 
Ronald  Kinney,  Manager, 
Environmental  Section,  Bureau  of 
Transportation  Planning.  Michigan 
Department  of  Transportation.  P.O.  Box 
30050,  Lansing,  Michigan  48909. 
Telephone  (517)  335-2621. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Michigan  Department  of  Transportation. 
(MDOT).  is  preparing  an  Environmental 
Impact  Statement  (EIS)  and  a>1ajor 
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Investment  Study  (MIS)  to  determine 
the  alternatives,  cross-section,  geometric 
design,  and  right-of-way  requirements 
for  the  proposed  rehabiHtation  of  1-94. 
from  approximately  0.8  kilometers  (one- 
half  mile)  west  of  the  I-94/I-96 
interchange,  easterly  12.9  kilometers  (8 
miles)  to  approximately  0.8  kilometers 
(one-half  mile)  east  of  the  Conner 
Avenue  interchange.  The  potential  for 
implementing  High  Occupancy  Vehicle 
(HOV)  lanes  on  an  extended  section  of 
1-94,  from  Wyoming  Avenue  easterly 
approximately  30.6  kilometers  (19 
miles)  to  1-696  will  also  be  evaluated. 

The  purpose  of  the  rehabilitation  is  to 
modernize  1-94  to  achieve 
transportation  improvements  in  the  1-94 
corridor  and  to  better  provide  access  to 
the  freeway.  Increasing  access  to  key 
areas,  such  as  the  New  Center  area  and 
Wayne  State  University,  from  the 
freeway  will  also  be  considered. 

The  1-94  corridor,  from  Wyoming 
Avenue  northeasterly  30.6  kilometers 
(19  miles)  to  1-696.  is  in  an  air  quality 
non-attainment  area.  Consequently,  any 
improvements  within  this  portion  of  I- 
94  will  require  consideration  of 
alternatives  to  single  occupant  vehicle 
usage,  such  as  reserved  lanes  for  high 
occupant  vehicle  use.  The  study  will 
identify  any  impediments  or  constraints 
that  may  exist  to  the  future 
implementation  of  HOV  lanes  along  this 
entire  portion  of  1-94.  The  development 
of  acceptable  geometries  for  entering 
and  exiting  HOV  lanes  at  the  Central 
Business  District  area  (between  1-96  and 
M-3)  will  be  part  of  this  study. 

The  alternatives  under  consideration 
include: 

(1)  No  Action: 

(2)  Transportation  System 
Management  (TSM)  alternatives; 

(3)  Mass  transit  alternatives;  and 

(4)  Upgrading  and  rehabilitating  the 
existing  facility  on  the  existing 
alignment. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State,  and  local     ^ 
agencies  with  scoping  information 
attached.  Letters  will  also  be  sent  to 
organizations  and  citizens  who  have 
previously  expressed  interest  or  are 
known  to  have  interest  in  this  proposal 
to  provide  them  the  opportunity  to 
comment.  A  steering  committee  will  be 
formed  from  interested.  Federal,  stale, 
and  local  representatives  with  citizen 
input.  The  process  will  include 
meetings,  informal  coordination,  review 
sessions  and  discussions  at  regularly 
scheduled  coordination  meetings.  A 
public  hearing  will  also  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  hearing.  The  Draft  EIS  will 
be  available  for  public  and  agency 


review  and  comment  prior  to  the  public 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  the  MDOT  at 
the  addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Number  20.205,  Highway  Research, 

Planning  and  Construction.  The  regulations 

implementing  Executive  Order  12372 

regarding  intergovernmental  consultation  on 

Federal  programs  and  activities  apply  to  this 

program) 

A.  George  Ostensen. 

Division  Administrator,  Lansing.  Michigan. 

(FR  Doc.  95-1455  Filed  1-19-95;  8:45  am) 

BILUNQ  CODE  4910-22-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

January  10. 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Special  Request:  In  order  to  conduct 
the  survey  described  below  in  a  in 
February  1995,  the  Department  of 
Treasury  is  requesting  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  January  24,  1995.  To  obtain  a  copy 
of  this  survey,  please  contact  the  IRS 
Clearance  Officer  at  the  address  listed 
below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432 

Sun-ey  Project  Number:  IRS  PC:V  95- 
OOl'-G 

Tvpe  of  Review:  Revision 

Title:  Fresno  Point  of  Contact  Interviews 

Description:  The  Internal  Revenue 
Service  is  in  a  major  organization- 
wide  change  as  a  result  of  the 
reinvention  of  government. 
This  change  is  intended  to  increase  its 

effectiveness  in  tax  administration 


through  the  operation  of  its  three 
business  objectives:  (1)  Increase 
voluntary  compliance,  (2)  reduce 
taxpayer  burden,  and  (3)  improve 
quality-driven  productivity  and 
customer  satisfaction. 

Therefore,  the  primary  purpose  of  the 
interviews  is  to  determine  what 
currently  unavailable  products  and/or 
services  are  needed  by  tapxayers  or 
what  changes  or  improvements  to 
current  products  and/or  services 
taxpayers  perceive  as  being  beneficial. 

Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
2,800 

Estimated  Burden  Hours  Per 
Respondent:  1  minute,  30  seconds 

Frequency  of  Response:  Other 

Estimated  Total  Reporting  Burden:  70 
hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Beports  Management  Officer 

(FR  Doc.  95-1447  Filed  1-19-95;  8:45  ami 

BILUNQ  CODE  489(M)1-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

January  10, 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
Special  Request:  In  order  to  conduct 
the  survey  described  below  in  February 
1995.  the  Department  of  Treasury  is 
requesting  Office  of  Management  and 
Budget  (OMB)  review  and  approve  this 
information  collection  by  January  24. 
1995.  To  obtain  a  copy  of  this  survey, 
please  contact  the  IRS  Clearance  Officer 
at  the  address  listed  below. 


Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Survey  Project  Number:  IRS  PC:V  95- 
002-G. 

Type  of  Review:  Revision. 

Title:  Pittsburgh  Hom'ebuilders 
Sufvey. 

Description:  The  Pittsburgh  District 
Compliance  2000  Prototype  Team 
decided  to  focus  on  improving 
compliance  in  the  filing  of  Forms 
1099Misc  and  W-2  in  the  metropolitan 
Pittsburgh  homebuilding  industry. 
Because  building  permits  are  filed 
within  each  municipality  in 
Pennsylvania  and  to  establish  a 
manageable  population  to  study,  the 
Prototype  Team  decided  that  the  eleven 
townships  in  four  counties  surrounding 
Pittsburgh  would  constitute  the 
metropolitan  Pittsburgh  homebuilding 
industry. 

To  provide  further  information  about 
the  level  of  satisfaction  these 
homebuilders  are  experiencing  with  IRS 
products  and  services,  a  questionnaire 
has  been  developed  to  help  ascertain  the 
reasons  for  noncompliance  in  the 
homebuilding  industry. 

Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Burden  Hours  Per 
Respondent:  4  minutes. 
Frequency  of  Response:  Other. 
Estimated  Total  Reporting  Burden:  67 
hours. 

Cleorance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Ser\'ice. 
room  5571,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 
Budget,  room  10226,  New  Executive 
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UNITED  STATES  INFORMATION 
AGENCY 

Rule  of  Law 

ACTION:  Notice — request  for  proposals. 

SUMMARY:  The  Office  of  Citizen 
Exchanges  (E/P)  announces  a 
competitive  grants  program  for 
nonprofit  organizations  in  support  of 
projects  on  the  theme  of  RULE  OF  LAW 
for  audiences  in  the  following 
geographical  areas:  American  Republics; 


JMI 


East  Asia  (Peoples  Republic  of  China, 
Hong  Kong,  Indonesia,  Regional  GATT); 
Eastern  Europe  and  the  NIS  (excluding 
Russia);  Middle  East  (Egypt,  Jordan,  and 
Morocco);  and  Western  Europe  (Greece). 
USIA  particularly  is  seeking  projects 
which  link  American  institutions  and 
specialists  with  partners  overseas.  New 
and  creative  approaches  to  the  issue  of 
rule  of  law  wrill  be  especially  welcome. 
Proposals  which  request  USIA  funding 
of  less  than  $135,000  and  which  include 
significant  cost  sharing  will  be  deemed 
more  competitive. 

Interested  applicants  are  urged  to  read 
the  complete  Federal  Register 
announcement  before  addns.sing 
inquiries  to  the  Office  or  submitting 
their  proposals. 

After  the  deadline  for  submitting 
proposals,  USIA  officers  may  not 
discuss  this  competition  in  any  way 
with  applicants  until  final  decisions  are 
made. 

ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  concerning  this 
announcement  should  refer  to  the  Rule 
of  Law  Grant  Program,  announcement 
number  E/P-95-42.  Please  refer  to  title 
and  number  in  all  correspondence  or 
telephone  calls  to  USIA. 

DATES:  Deadline  for  Proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  D.C.  time  on  March  3, 
1995.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  on  March  3,  1995.  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  grant  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations/institutions 
must  contact  the  Office  of  Citizen 
Exchanges,  E/PL,  Room  216,  United 
States  Information  Agency,  301  Fourth 
Street  SW.,  Washington,  DC.  20547, 
telephone  (202)  619-5326,  fax  (202) 
260-0437,  to  request  detailed 
application  packets,  which  include 
award  criteria,  all  application  forms, 
and  guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 
Please  direct  inquiries  on  programmatic 
matters  to  the  USL\  Officer  identified 
under  each  geographic  heading. 
ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Proposal 
Submission  Instructions  and  send  only 
complete  appfications  to:  U.S. 
Information  Agency,  REF:  E/P-95^2 
Rule  of  Law  Grant  Competition,  Grants 
Management  Division  (E/XE),  301 
Fourth  Street  SW.,  Room  336, 
Washington,  D.C.  20547 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  legislation  authorizing  the  Bureau 
of  Education  and  Cultural  Affairs, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  arid  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview 

The  Office  of  Citizen  Exchanges 
works  with  U.S.  private  sector  non- 
profit organizations  on  cooperative 
international  group  projects  that 
introduce  American  and  foreign 
participants  to  each  others'  social, 
economic,  and  poHtical  structures;  and 
international  interests. 


Guidelines 

Applicants  should  carefully  note  the 
following  restrictions  and 
recommendations  for  proposals  in 
specific  geographical  areas: 

American  Republics 

Enhancing  Good  Governance  Through 
Rule  of  Law 

USIA  seeks  to  promote  the 
strengthening  of  the  rule  of  law  in  thn 
American  Republics  region  through 
engaging  American  legal  institutions, 
particularly  law  schools  and  bar 
associations,  in  working  with  their 
hemispheric  counterparts  to  strengthc'n 
the  legal  structures  essential  to  an 
enduring  democratic  society.  The 
continuance  of  the  region's  peaceful 
transition  to  democratic  rule  depends 
upon  the  continued  growth  of  strong 
legal  systems  and  legal  institutions 
firmly  committed  to  the  rule  of  law. 
Preference  will  be  given  to  projects  in 
countries  or  logical  groups  of  countries 
that  have  recently  made  significant 
changes  in  their  legal  systems,  or  that 
are  contemplating  doing  so.  Inquiries 
should  be  directed  to  Program  Specialist 
Laverne  Johnson,  (202)  619-5326, 
Internet  LJ0HNS0N@USIA.GOV 

East  Asia 

Chinese  Private  Attorneys  Project 

Proposals  are  invited  to  conduct  a 
project  that  would  bring  attorneys  from 
Chinese  state  and  private  law  firms  to 
the  U.S.  for  short-term  professional 
programs  to  enhance  understanding  of 
the  private  practice  of  law  in  an  open 
society  and  to  familiarize  them  with  the 
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role  of  arbitration  and  the  court  system 
in  resolving  disputes. 

Hong  Kong  Journalists 

Proposals  are  invited  to  conduct  a 
project  for  journalists  in  Hong  Kong  that 
would  focus  on  press  freedom,  the 
prt'ss-goverrunent  relationship,  and  the 
role  of  a  free  press  in  society.  Projects 
may  consist  of  but  are  not  limited  to 
workshops,  site  tours,  seminars  and 
internships. 

Judicial  Programs  for  Indonesia 

Proposals  are  invited  to  conduct  a 
project  for  Indonesia  that  would  focus 
on  either  the  development  of  a 
responsible  judiciary  or  the 
development  of  free  and  independent 
labor  organizations. 

Impact  of  G ATT 

Proposals  are  invited  to  conduct  a 
regional  or  subregional  project  on  the 
importance  of  implementing  GATT 
rules,  such  as  rules  protecting 
intellectual  property  rights,  to  the 
continuing  stability  of  the  multilateral 
trading  system.  Inquiries  should  be 
directed  to  Program  Specialist  Elroy 
Carlson.  (202)  619-5326,  Internet 
ECARLSON@i;SIA.GOV 

Eastprn  Europe  and  the  XIS  (Excluding 

Russia) 

Rule  of  Law  in  the  Emerging  Central  and 

Eastern  European  Democracies 

USIA  will  accept  proposals  related  to 
the  rule  of  law  in  Central  and  Eastern 
Europe  and  the  NIS  e.xcluding  Russia. 
The  focus  of  the  proposals  should  be  on 
the  development  of  an  independent 
judiciary.  Activities  may  include 
workshops  in-countr>'  or  in  the  U.S.;  in- 
country-  consultation  by  judicial  experts; 
and  the  development  of  materials  in 
local  languages  useful  in  training  of 
legal  scholars.  Projects  must  focus  on  a 
single  country.  Inquiries  should  be 
directed  to  Program  Specialist  Steve 
Sutton.  (202)  619-5326.  Internet 
SSUTTON@USIA.GOV 

Middle  East 

The  Legal  Environment  for  Market 
Economies  in  the  Middle  East 

Proposals  are  invited  for  a 
professional  exchange  program  to 
address  issues  faced  by  Middle  Eastern 
countries  attempting  to  move  from 
centralized,  command  economies  to 
more  open  systems  driven  by  private 
sector  initiative  and  market 
mechanisms.  Crucial  to  the  success  of 
these  efforts  will  be  the  development  of 
a  legal  environment  which  is  conducive 
to  reform  and  respectful  of  due  process. 
Issues  to  be  addressed  might  include: 


the  nature  and  extent  of  government 
regulation  appropriate  to  a  market 
economy,  the  constructive  role  of  labor 
movements  and  business  associations, 
the  regulation  and  monitoring  of  stock 
trading  and  financial  reporting,  the 
development  and  standardization  of 
rules  and  procedures  for  the  ^ 
adjudication  of  private  enterprise-public 
sector  conflicts,  the  development  of 
equitable  and  enforceable  taxation 
codes,  codification  of  property  rights, 
and  methods  of  detecting  corruption 
and  implementing  reform.  Proposals 
focussing  on  Egypt.  Jordan,  and 
Morocco  are  particularly  encouraged. 
The  proposed  program  should  include 
at  least  two  phases,  one  of  which  would 
bring  Middle  East  specialists  to  the 
United  States  for  two  or  more  weeks  and 
one  of  which  would  send  U.S. 
specialists  to  the  Middle  East. 
Participants  should  include 
representatives  of  business  and  of 
government  (executive  and  legislative). 
Inquiries  should  be  directed  to  Program 
Specialist  Thomas  Johnston,  (202)  619- 
5319.  Internet  TIOHNSTO@USIA.GOV 

Western  Europe 

Greek  Legal  Development 

USIA  proposes  a  legal  exchange 
program  which  would  provide  for 
American  jurists  to  visit  Athens  and 
demonstrate  the  basic  procedures  in 
American  commercial  law  (early  neutral 
evaluation,  case  management, 
mediation,  judicial  settlement, 
arbitration)  to  their  Greek  counterparts. 
In  return,  a  delegation  of  Greek  judges 
would  visit  the  United  States  to  attend 
the  annual  conference  of  U.S.  judges 
and  visit  the  Americans  who  had 
participated  in  the  Athens  program,  in 
their  courts  and  law  offices.  Inquiries 
should  be  directed  to  Program  Specialist 
Christina  Miner.  (202)  619-5319, 
Internet  CMINER@USIA.GOV 

Program  Parameters 

The  Office  of  Citizen  Exchanges 
strongly  encourages  the  coordination  of 
activities  with  respected  universities, 
professional  associations,  and  major 
cultural  institutions  in  the  U.S.  and 
abroad,  but  particularly  in  the  U.S. 
Projects  should  be  intellectual  and 
cultural,  not  technical.  Vocational 
training  (an  occupation  other  than  one 
requiring  a  baccalaureate  or  higher 
academic  degree;  i.e..  clerical  work,  auto 
maintenance,  etc.  and  other  occupations 
requiring  less  than  two  years  of  higher 
education)  and  technical  training 
(special  and  practical  knowledge  of  a 
mechanical  or  a  scientific  subject  which 
enhances  mechanical,  narrowly 
scientific,  or  semi-skilled  capabilities) 


are  ineligible  for  support.  In  addition, 
scholarship  programs  are  ineligible  for 
support. 

The  Office  does  not  support  proposals 
limited  to  conferences  or  seminars  (i.e.. 
one  to  fourteen-d&y  programs  with 
plenary  sessions,  main  speakers,  panels, 
and  a  passive  audience).  It  will  support 
conferences  only  insofar  as  they  are  part 
of  a  larger  project  in  duration  and  scope 
which  is  receiving  USIA  funding  ft-om 
this  competition.  USIA-supported 
projects  may  include  internships;  study 
tours;  short-term,  non-technical 
training;  and  extended,  intensive 
workshops  taking  place  in  the  United 
States  or  overseas.  The  themes 
addressed  in  exchange  programs  must 
be  of  long-term  importance  jather  than 
focused  exclusively  on  current  events  or 
short-term  issues.  In  every  case,  a 
substantial  rationale  must  be  presented 
as  part  of  the  proposal,  one  that  clearly 
indicates  the  distinctive  and  important 
contribution  of  the  overall  project, 
including  where  applicable  the 
expected  yield  of  any  associated 
conference.  No  funding  is  available 
exclusively  to  send  U.S.  citizens  to 
conferences  or  conference-type  seminars 
overseas;  neither  is  funding  available  for 
bringing  foreign  nationals  to 
conferences  or  to  routine  professional 
association  meeting  in  the  United 
States.  Projects  that  duplicate  what  is 
routinely  carried  out  by  private  sector 
and/or  public  sector  operations  will  not 
be  considered.  The  Office  of  Citizen 
Exchanges  strongly  recommends  that 
applicants  consult  with  host  country 
USIS  posts,  prior  to  submitting 
proposals. 

Selection  of  Participants 

All  grant  proposals  should  clearly 
describe  the  types  of  persons  who  will 
participate  in  the  program  as  well  as  the 
process  by  which  participants  will  be 
selected.  It  is  recommended  that 
programs  in  support  of  U.S.  internships 
include  letters  tentatively  committing 
host  institutions  to  support  the 
internships.  In  the  selection  of  foreign 
participants,  USIA  and  USIS  posts 
retain  the  right  to  nominate  all 
participants  and  to  accept  or  deny 
participants  recommended  by  grantee 
institutions.  However,  grantee 
institutions  are  often  asked  by  USIA  to 
suggest  names  of  potential  participants. 
The  grantee  institution  will  also  provide 
the  names  of  American  participants  and 
brief  (two  pages)  biographical  data  on 
each  American  participant  to  the  Office 
of  Citizen  Exchanges  for  information 
purposes.  Priority  will  be  given  to 
foreign  participants  who  have  not 
previously  travelled  to  the  United 
States. 


Additional  Guidance 
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The  Office  of  Citizen  Exchanges  offers 
the  following  additional  guidance  to 
prospective  applicants: 

1.  Except  where  noted  in  the  text,  the 
Office  of  Citizen  Exchanges  encourages 
project  proposals  involving  more  than 
one  country.  Pertinent  rationale  which 
links  countries  in  multi-country  projects 
should  be  included  in  the  submission. 
Sihgle-country  projects  that  are  clearly 
delfined  and  possess  the  potential  for 
creating  and  strengthening  continuing 
lirtkages  between  foreign  and  U.S. 
institutions  are  also  welcome. 

2  Proposals  for  bilateral  programs  are 
subject  to  review  and  comment  by  the 
USIS  post  in  the  relevant  country,  and 
pre-selected  participants  will  also  be 
subject  to  USIS  post  review. 

3.  Bilateral  programs  should  clearly 
identify  the  counterpart  organization 
and  provide  evidence  of  the 
organization's  participation. 

4.  The  Office  of  Citizen  Exchanges 
will  consider  proposals  for  activities 
which  take  place  exclusively  in  other 
cotmtries  when  USIS  posts  are 
consulted  in  the  design  of  the  proposed 
program  and  in  the  choice  of  the  most 
suitable  venues  for  such  programs. 

5.  The  Office  of  Citizen  Exchanges 
grants  are  not  given  to  support  projects 
whose  focus  is  Umited  to  technical  or 
vocational  subjects,  or  for  research 
projects,  for  pubfications  funding,  for 
student  and/or  teacher/faculty 
exchanges,  for  sports  and/or  sports 
related  programs.  Nor  does  this  office 
provide  scholarships  or  support  for 
long-term  (a  semester  or  more)  academic 
studies. 

Funding 

Proposals  which  request  USIA 
funding  of  less  than  $135,000  and 
which  include  significant  cost  sharing 
will  be  deemed  more  comjJetitive. 
organizations  with  less  than  foutr  years 
of  successful  experience  in  managing 
international  exchange  programs  are 
limited  to  $60,000.  Applicants  are 
invited  to  provide  both  an  all-inclusive 
budget  as  well  as  separate  sub-budgets 
for  each  program  component,  phase, 
location,  or  activity  in  order  to  facilitate 
USIA  decisions  on  funding.  While  an 
all-inclusive  budget  must  be  provided 
with  each  proposal,  separate  component 
budgets  are  optional.  Since  USIA  grant 
assistance  constitutes  only  a  portion  of 
total  project  funding,  proposals  should 
list  and  provide  evidence  of  other 
anticipated  sources  of  financial  and  in- 
kind  support.  Cost  sharing  may  be  in  the 
form  of  allowable  direct  or  indirect 
costs. 

The  Recipient  must  maintain  written 
records  to  support  all  allowable  costs 


which  are  claimed  as  being  its 
contribution  to  cost  participation,  as 
well  as  costs  to  be  paid  by  the  Federal 
goverrunent.  Such  records  are  subject  to 
audit.  The  basis  for  determining  the 
value  of  cash  and  in-kind  contributions 
must  be  in  accordance  with  OMB 
Circular  A-110,  Attachment  E-Cost 
Sharing  and  Matching  and  should  be 
described  in  the  proposal. 

Eligible  Costs 

The  following  project  costs  are 
eligible  for  consideration  for  funding: 

1.  International  and  domestic  air 
fares;  visas;  transit  costs;  ground 
transportation  costs. 

2.  Per  diem.  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $140/day  for  program  participants 
or  the  pubhshed  U.S.  Federal  per  diem 
rates  for  individual  American  cities.  For 
activities  outside  the  U.S.,  the  published 
Federal  per  diem  rates  must  be  used. 

Note:  U.S.  escorting  staff  must  use  the 
published  Federal  per  diem  rates,  not  the  flat 
rate. 

3.  Interpreters:  If  needed,  interpreters 
for  the  U.S.  program  are  provided  by  the 
U.S.  State  Department  Language  Service 
Division.  Typically,  a  pair  of 
simultaneous  interpreters  is  provided 
for  every  four  visitors  who  need 
interpretation.  USIA  grants  do  not  pay 
for  foreign  interpreters  to  accompany 
delegations  from  their  home  country. 
Grant  proposal  budgets  should  contain 

a  flat  $140/day  per  diem  for  each 
Department  of  State  interpreter,  as  well 
as  home-program-home  air 
transportation  of  $400  per  interpreter 
plus  any  U.S.  travel  expenses  during  the 
program.  Salary  expenses  are  covered 
centrally  and  should  not  be  part  of  an 
applicant's  proposed  budget. 

4.  Book  and  cultural  allowance: 
Participants  are  entitled  to  and  escorts 
are  reimbursed  a  one-time  cultural 
allowance  of  $150  per  person,  plus  a 
participant  book  allowance  of  $50.  U.S. 
staff  do  not  get  these  benefits. 

5.  Consultants.  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Daily  honoraria  generally 
do  not  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  prop>osal. 

6.  Room  rental,  which  generally 
should  not  exceed  $250  per  day. 

7.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop, 
and  translate  materials  for  participants. 

8.  One  working  meal  per  project.  Per 
capital  costs  may  not  exceed  $5-$8  for 
a  lunch  and  $14-$20  for  a  dinner; 


excluding  room  rental.  The  number  of 
invited  guests  may  not  exceed 
participants  by  mofe  than  a  factor  of  two 
to  one. 

9.  A  return  travel  allowance  of  $70  for 
each  participant  which  is  to  be  used  for 
incidental  expenditures  incurred  during 
international  travel. 

10.  In  most  cases,  USIA-funded 
delegates  will  be  covered  under  the 
terms  of  a  USIA-sponsored  health 
insurance  policy  with  the  premium  is 
paid  by  USIA  directly  to  the  insurance 
company.  For  additional  information  on 
insurance  coverage,  contact  the  E/P 
program  officer. 

1 1  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  application  package. 

Note:  the  20  percent  limitation  of 
"administrative  costs  "  included  in  previous 
announcements  does  not  apply  to  this  RFP. 

Please  refer  to  the  Proposal 
Submission  Instructions  for  complete 
budget  guidelines. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  Proposal  Submission 
Instructions.  Eligible  proposals  will  be 
forwarded  to  panels  of  USIA  officers  for 
advisory  review.  All  eligible  proposals 
will  also  be  reviewed  by  the  budget  and 
contract  offices,  as  well  the  USL\ 
geographic  regional  office  and  the  USIS 
post  overseas,  where  appropriate. 
Proposals  may  also  be  reviewed  by  the 
USIA's  Office  of  General  Counsel  or  by 
other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  grant  awards  resides  with 
USIA's  contracting  officer. 

Review  Criteria 

USIA  will  consider  proposals  based 
on  their  conformance  with  the 
objectives  and  considerations  already 
stated  in  this  RFP,  as  well  as  the 
following  criteria: 

1.  Quality  of  Program  Idea:  Proposals 
should  exhibit  originality,  suBstance. 
precision,  and  relevance  to  the  Agencj- 
mission. 

2.  Program  Planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substance  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 
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3.  Ability  to  Achieve  Program 
Objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposal  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program  objectives  and  plan. 

4.  Multiplier  Effect:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Value  to  U.S.— Partner  Country 
Itelations:  Proposed  projects  should 
receive  positive  assessments  by  DSIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner. 

C.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goal. 

7.  Institution  Reputation/Ability: 
Proposal  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full    . 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  considerthe 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  IJSIA 
support)  which  ensures  that  IISIA 
supported  programs  are  not  isolated 
events. 

n.  Evaluation  Plan:  Proposals  should 
provide  a  plan  for  a  thorough  and 
objective  evaluation  of  the  program/ 
project  by  the  grantee  institution. 

10.  Cost-Effectiveness:  Thv  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  shi>u!d  be 
necessary  and  appropriate. 

11.  Cost-Sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

12.  Support  of  Diversity:  Proposal 
should  demonstrate  the  recipients' 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity  throughout  the  program.  This 
can  be  accomplished  through 
documentation  (such  as  a  written 
statement  or  account)  summarizing  past 
and/or  on-going  activities  and  efforts 
that  further  the  principle  of  diversity 
within  both  their  organization  and  their 
activities. 


Notice 

The  Office  of  Citizen  Exchanges 
reserves  the  right  to  reduce,  revise,  or 
increase  the  grant  award.  The  terms  and 
conditions  published  in  the  Request  for 
Proposal  (RFP)  are  binding  and  may  not 
be  modified  by  any  USIA  representative. 
Explanatory-  information  provided  by 
USIA  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  awards  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  the  Congress,  allocated 
and  committed  through  internal  USIA 
procedures 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
April  28,  1995.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  January- 12.  199.5. 
Dell  Pendergrast, 

Dtiputv  Associate  Director.  Bureau  of 
Educational  and  Cultural  Affairs. 
IFR  Dot.  95-1411  Filed  1-19-95:  8:45  am) 
BILLING  CODC  6230-01 -M 

Third  World  Journalism  Seminar 
ACTION:  Notice — Request  for  Proposals. 


SUMMARY:  The  Office  of  Citizen 
Exchanges  of  the  United  States 
Information  Agency's  Bureau  of 
Education  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award  program.  Public  or 
•private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  501(c)(3)  may  apply  to 
develop  a  project  to  provide  logistical 
support  and  American  speaker 
recruitment  services  for  the  1995 
Annual  "Third  World  Journalism 
Seminar,"  which  will  bring  18 
professional  institutional  spokespersons 
to  Tunis  to  discuss  professionalism  in 
public  relations. 

Overall  grant-making  and  funding 
authority  for  this  program  is  contained 
in  the  Mutual  Educational  and  Cultural 
E.xchange  Act  of  1961,  Public  Law  87- 
256,  as  amended,  also  known  as  the 
Fulbright-Hays  Act.  The  purpose  of  the 
.Act  is  "to  enable  the  Goverrmient  of  the 
United  States  to  increase  mutual 
understanding  between  the  people  of 
the  United  States  and  the  people  of 
other  countries  *   *   *;  to  strengthen  the 
ties  which  unite  us  with  other  nations 
by  demonstrating  the  educational  and 
cultural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States  and  other  nations  *   *   * 


cmd  thus  to  assist  in  the  development  of 
friendly,  sympathetic  and  peaceful 
relations  between  the  United  States  and 
the  other  countries  of  the  world." 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  The  USIA  projects  and 
programs  are  subject  to  the  availability 
of  fimds. 

ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/P- 
95-34. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5:00  p.m. 
Washington,  D.C.  time  on  Friday.         N 
February  17.  1995.  Faxed  documents 
will  not  be  accepted,  nor  will 
documents  postmarked  on  February  17, 
1995,  but  received  at  a  later  date.  It  is 
the  responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 
FOR  FURTHER  INFORMATION  CONTACT: 
.  The  Division  of  African  Affairs  and 
North  African/Near  Eastern/South  Asian 
Affairs  of  the  Office  of  Citizen 
Exchanges  (E/PS).  Room  224.  U.S. 
Information  Agency.  301  4th  Street, 
S.W..  Washington.  D.C.  29547. 
telephone  number:  (202)  619-5319.  fax 
number:  (202)  619-4350.  internet 
address:  CPeterso@USIA.gov  to  request 
a  Solicitation  Package,  which  includes 
more  detailed  award  criteria;  all 
application  forms:  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  USIA  Program 
Officer/Specialist  Charlotte  Peterson  on 
all  inquiries  and  correspondence. 
Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  of  Citizen 
Exchanges  or  submitting  their 
proposals.  Once  the  RFP  deadline  has 
passed,  the  Office  of  Citizen  Exchanges 
may  not  discuss  this  competition  in  any 
way  with  applicants  until  the  Bureau 
proposal  review  process  has  been 
completed. 

ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package  and  send  only  complete 
applications  (the  original  and  14  copies) 
to:  U.S.  Information  Agency.  Ref.:  E/P- 
9.5-34.  Office  of  Grants  Management.  E/ 
XE.  Room  336.  301  4th  Street.  S.W.. 
Washington.  D.C.  20547. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 


American  political,  social,  and  cuhural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
ralce,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle.  The 
Agency  encourages  proposals  from 
eligible  non-profit  organizations  whose 
staff  reflects  a  broad  variety  of  ethnic 
backgrounds,  whose  programs 
encompass  a  range  of  diversity  interests, 
and/or  whose  mission  is  to  further  the 
interests  of  traditionally  under- 
represented  groups.  Selection  of 
program  participants  should  reflect  all 
forms  of  diversity,  including  race, 
gender,  and  geographic  region. 

Overview 

From  June  10-24.  1995,  the  African 
Center  for  the  Training  of  Jo,umalists 
and  Communicators  (CAPJC),  a  Tunis- 
based  NGO,  will  sponsor  the  twelfth  in 
a  series  of  seminars  to  enhance 
journalistic  skills  and  the  journalistic 
environment  in  the  region  of  North 
Africa  and  Sub-Saharan  Africa.  CAPJC 
will,  as  in  other  years,  work  closely  with 
the  U.S.  Information  Service  Office  of 
the  U.S.  Embassy  in  Tunis  in  organizing 
th0  seminar.  The  title  of  the  1995 
seminar  will  be  "Professionalism  in 
Public  Relations:  Promoting  Democracy 
and  Market  Economies  through  Better 
Institutional  Accountability."  The 
seminar  will  be  conducted  in  French. 
The  recipient  of  this  grant  vdll  be 
responsible  for  providing  general 
administrative  and  logistical  support  to 
CAPJC  and  USIS  Tunis,  and  for 
recruiting  three  American  speakers. 

Background 

For  the  past  eleven  years  CAPJC  has 
been  sponsoring  seminars  that  are 
geared  towards  teaching  hands-on, 
practical  journalistic  skills  to  third- 
world  journalists.  Each  year  USIS  Tunis 
has  worked  closely  with  CAPJC  to 
design  the  seminars  and  select  the 
participants.  An  American  NGO  has 
provided  logistical  support.  Past  themes 
have  included  news  agency  writing. 
ne\nrspaper  reporting,  radio  journalism, 
economic  reporting,  and  investigative 
journalism,  all  of  which  are  part  of  an 
effort  to  promote  more  capable  and 
responsible  journalists. 

"The  June  1995  seminar  will  address 
the  parallel  need  for  responsible  and 
responsive  institutions  with  which  the 
journalists  can  interact,  the  overall 
concept  of  accountability,  and  the  right 
to  public  information  which  journalists 
need  in  order  to  fidfill  their 
responsibility  to  the  public.  The 
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seminar  will  be  conducted  in  French, 
led  by  a  team  of  American  and  Tunisian 
professionals. 

Eighteen  institutional 
communicators/press  spokespersons 
from  both  government  and  the  private 
sector  will  be  invited  to  participate  in 
this  seminar.  Twelve  participants  will 
come  from  French-speaking  African  and 
Arab  countries,  and  six  participants  will 
be  residents  of  Tunisia.  CAPJC  and  USIS 
Tunis,  in  consultation  with  the  USIS 
posts  in  the  region,  will  be  responsible 
for  selection  of  these  individuals. 

Guidelines 

1.  Working  closely  with  CAPJC  and 
USIS  Tunis,  the  grantee  will  provide 
administrative  and  logistical  support  for 
the  June  1995  "Third  World  Journalism 
Seminar"  in  Tunis,  specifically 
including  the  following  services: 
— Recruitment  of  three  American 
professional  and/ or  academic 
speakers/instructors  for  the  seminar, 
under  the  guidance  of  USIS  Tunis  and 
CAPJC. 
— Air  travel  reservations  and  ticketing, 
ground  transportation,  and 
accommodation  arrangements  for  the 
America  speakers  and  the  twelve 
participants  from  Arab  and  African 
countries. 
— On-site  services  to  participants  and 
speakers  during  the  seminar  including 
airport  reception  and  per  diem 
disbursements. 
— Registration  costs  for  Tunisian 

participants. 
— Accounting  for  disbursements. 

2.  All  proposals  should  demonstrate 
substantial  experience  with  seminar 
organization  and  with  North  Africa, 
preferably  Tunisia. 

3.  Applicants  should  employ  French- 
speaking  staff  or  consultants  available  to 
travel  to  Tunis  as  necessary  for 
consultations  with  CAPJC  before  and 
during  the  seminar. 

4.  Applicants  are  strongly  encouraged 
to  consuh  the  U.S.  Information  Service 
office  at  the  U.S.  Embassy  in  Tunis 
before  submitting  proposals. 

5.  The  U.S.  recipient  should  try  to 
maximize  cost-sharing  in  all  facets  of 
the  program  and  stimulate  private-sector 
support.  Since  USIA  grant  assistance 
constitutes  only  a  portion  of  total 
project  funding,  proposals  should  list 
and  provide  evidence  of  other 
anticipated  soiux;es  of  financial  and  in- 
kind  support.  Cost-sharing  may  be  in 
the  form  of  allowable  direct  or  indirect 
costs. 

6.  All  USIA-funded  delegates  (outside 
their  home  countries,  i.e.  not  the 
Tunisians)  and  the  American  speakers 
will  be  covered  under  the  terms  of  a 


USIA-sponsored  health  insurance 
policy. 

7.  Drafts  of  all  printed  materials 
developed  for  this  program  should  be 
submitted  to  the  Agency  for  review  and 
approval.  All  official  documents  should 
highlight  the  U.S.  Government's  role  as 
program  sponsor  and  funding  source. 
USIA  requests  that  it  receive  the 
copyright  use  and  be  allowed  to 
distribute  the  material  as  it  sees  fit. 

Proposed  Budget 

USIA  will  consider  providing  funding 
of  up  to  approximately  $80,000.  Grants 
awarded  to  eligible  organizations  with 
less  than  four  years  of  experience  in 
conducting  international  exchange 
programs  will  be  limited  to  $60,000. 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  a  breakdown  reflecting 
both  the  administrative  budget  and  the 
program  budget.  Please  refer  to  the 
Application  Package  for  complete 
formatting  instructions.  For  better 
understanding  or  further  clarification, 
apphcants  may  provide  separate  sub- 
budgets  for  each  program  component  or 
activity  to  facilitate  USIA  decisions  on 
funding. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  International  and  domestic  air 
fares;  visas;  transit  costs:  and  ground 
transportation  costs. 

(2)  Per  Diem.  The  published  Federal 
per  diem  rates  must  be  used. 

(3)  Consultants  may  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Daily  honoraria  generally 
do  not  exceed  $250.  Subcontracting 
organizations  may  also  be  used,  in 
which  case  the  written  agreement 
between  the  prospective  grantee  and 
subcontractor  should  be  included  in  the 
proposal. 

(4)  One  working  meal  per  project.  Per 
capita  costs  may  not  exceed  $5-8  for  a 
lunch  and  $14-20  for  a  dinner;  this 
includes  room  rental  if  applicable.  The 
number  of  invited  guests  may  not 
exceed  participants  by  more  than  a 
factor  of  two  to  one. 

(5)  Materials  development.  Proposals 
may  contain  costs  to  piut:hase.  develop 
and  reproduce  materials  for 
participants. 

(6)  Other  costs  necessarv'  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  application  package. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 
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Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  Agency  contracts  office,  as  well  as 
the  USIA  Office  of  North  African,  Near 
Eastern,  and  South  Asian  Affairs;  the 
USIA  Office  of  Aft-ican  Affairs;  and 
USIS  Tunis.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agroements)  resides  with  the  USIA 
grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
woight  in  the  proposal  evaluation: 

1 .  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
dt.iuonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
ami  guidelines  describe  above. 

2.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  fle.xible. 
Proposals  should  clearly  demonstrate? 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

3.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity. 

4.  Institutional  Capacity:  Proposed 
jxTsonnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
ac  hieve  the  program  or  project's  goals. 

5.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
{)ast  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

b.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 


possible.  All  other  items  should  be 
necessary  and  appropriate. 

7.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

8.  Area  expertise:  Proposals  should 
give  evidence  of  relevant  knowledge  of 
the  geographic  area. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  an  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 
may  require  the  award  to  be  reduced, 
revised,  or  increased.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
March  17. 1995.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated;  Januarj'  12,  1995. 
Dell  Pendergrast, 

Deputy  Associate  Director,  Educational  and 
Cultural  Affairs. 

|FR  Doc.  95-1412  Filed  1-19-95;  8:45  ami 
BILLING  CODE  SZSO-OI-M 


Republic  of  El  Salvador;  Receipt  of 
Cultural  Property  Request 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice  of  Receipt  of  Cultural 

Property  Request  from  the  Republic  of 

El  Salvador. 

The  Republic  of  El  Salvador  has 
submitted  a  cultural  property  request  to 
the  Government  of  the  United  States 
under  Article  9  of  the  1970  UNESCO 
Convention.  The  request  was  received 
on  January  13,  1995,  by  the  United 
States  Information  Agency.  The  request 
seeks  U.S.  protection  of  certain 
categories  of  archaeological  material  the 
pillage  of  which,  it  is  alleged, 
jeopardizes  the  national  cultural 
patrimony  of  El  Salvador.  In  accordance 
with  the  provisions  of  the  Convention 
on  Cultural  Property  Implementation 
Act  (19  U.S.C.  2603  et  al)  the  request 
will  be  reviewed  by  the  Cultural 
Property  Advisory  Committee  which 


will  develop  recommendations  before  a 
determination  is  made. 

Dated:  January  17. 1995. 
Penn  Kemble, 

Deputy  Director,  United  States  Information 
Agency. 
(FR  Doc.  95-1573  Filed  1-19-95;  8:45  am] 

BILUNO  CODE  8230-01-M 


Cultural  Property  Advisory  Committee; 
Meetings 

agency:  United  States  Information 

Agency. 

ACTION:  Notice  of  Meeting  of  the 

Cultural  Property  Advisory  Committee. 

SUMMARY:  The  Cultural  Property 
Advisory  Committee  will  meet  on 
Monday.  January  30. 1995,  from 
approximately  2:00  to  5:00  PM.  and  on 
January  31.  1995.  from  approximately 
9:00  AM  to  5:00  PM  at  USIA 
headquarters,  301  4th  Street,  S.W., 
Washington.  D.C.  The  agenda  on 
January  30.  will  include  administrative 
briefings  and  will  be  open  to  the  public. 
The  agenda  on  January  31,  will  include 
deliberation  of  a  cultural  property 
request  from  El  Salvador  seeking  U.S. 
protection  of  certain  archaeological 
resources.  This  request,  submitted 
under  Article  9  of  the  1970  UNESCO 
Convention  will  be  considered  in 
accordance  with  the  provisions  of  the 
Convention  on  Cultural  Property 
Implementation  Act  (19  U.S.C,  2601  et 
al,  P.L.  97-446).  Since  discussion  of  this 
matter  will  involve  information  the 
premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  proposed  actions, 
this  portion  of  the  meeting  will  be 
closed  pursuant  to  5  U.S.C. 
552b(c)(9)(B)  and  19  U.S.C.  2605(h)  (see 
attachment). 

Due  to  security  requirements  and 
limited  space,  persons  wishing  to  attend 
the  open  portion  of  the  meeting  on 
January  30.  should  telephone  (202)  619- 
6612  by  5  PM  (EST)  on  Friday.  January 
27. 1995.  A  list  of  public  attendees  will 
be  posted  at  the  security  desk  of  USIA 
in  order  to  facilitate  access  to  the 
meeting  room. 

Dated:  January  17.  1995. 
Penn  Kemble, 

Deputy  Director,  United  States  Information 
Agency. 

Attachment — Determination  To  Close  the 
Meeting  of  the  Cultural  Property  Advisory 
Committee  January  31, 1995 

In  accordance  with  5  U.S.C.  552b(c)(9)(BJ, 
and  19  U.S.C.  2605(h),  I  hereby  determine 
that  the  portion  of  the  Cultural  Property 
Advisory  Committee  meeting  on  January  31. 
1995.  devoted  to  deliberations  about  possible 


U.$.  protection  of  archaeological  material 
oriiginating  in  El  Salvador,  may  be  closed  to 
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tha  public. 


Dated:  January  17, 1995. 

Penn  Kemble, 

Deputy  Director,  United  Slates  Information 
Agency. 

jFR  Doc.  95-1572  Filed  1-19-95;  8:45  am] 
BILLING  CODE  8230-01-M 


4234 


Federal  Register  /  Vol.  60.  No.  13  /  Friday.  January  20,  1995  /  Sunshine  Act  Meetings 


4235 


Sunshine  Act  Meetings 


Tederal  Register 
Vol.  60,  No.  13 
Friday.  January  20,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b{e)(3). 


ASSASSINATION  RECORDS  REVIEW  BOARD 

TIME  AND  DATE:  10;00  A.M..  January  25. 

1995. 

PLACE:  600  E  Street  NW.,  Washington. 

DC  20530. 

STATUS:  Closed. 

MATTERS  TO  BE.  CONSIDERED:  Document 
Review  and  Administrative  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Sheryl  L.  Walter,  General  Counsel. 

Room  205.  600  E  Street  NW., 

Washington.  DC  20530.  Telephone: 

(202)  724-0088,  FAX:  (202)  724-0457. 

David  G.  Manvell, 

Executive  Director. 

|FR  Doc.  95-1611  Filed  1-1&-95: 11:58  am] 

BILLING  COOE  6820-TD-M 

U.S.  COMMISSION  ON  CIVIL  RIGHTS 

DATE  AND  TIME:  Friday.  January  27. 1995, 
9:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 
624  Ninth  Street.  NW,  Room  540, 
Washington,  DC  20425. 

STATUS:  Open  to  the  Public. 
Agenda 

L  Approval  of  Agenda 

n.  Approval  of  Minutes  of  December  Meeting 

III.  Announcements 

IV.  Staff  Director's  Report 

v.  State  Advisory  Committee  Appointments 
for  Florida,  Georgia  and  Virginia 

VI.  Future  Agenda  Items 

VII.  Planning  for  FY  1997 

Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  Betty  Edmiston, 
Administrative  Services  and 
Clearinghouse  Division  (202)  376-8105 
(TDD  202-376-8116)  at  least  five  (5) 
days  before  the  scheduled  date  o^die 
hearing. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Barbara  Brooks,  Press  and 
Commimications  (202)  376-8312. 

Dated:  January  17, 1995. 
Emma  Monroig, 
Solicitor. 

|FR  Doc.  95-1581  Filed  1-18-95:  10:25  ami 
BILUNO  COOE  «33»-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:00  a.m.  on  Tuesday,  January  17, 
1995,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
supervisory  activities. 

In  caUing  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove.  Jr.. 
seconded  by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Director  Jonathan  L. 
Fiechter  (Acting  Director.  Office  of 
Thrift  Supervision),  and  Chairman  Ricki 
Tigert  Heifer,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(8).  (c)(9)(A)(ii).  and 
(c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street.  N.W..  Washington.  D.C. 

Dated:  January  17, 1995. 
Federal  Deposit  Insurance  Corporation. 
Leneta  G.  Gregorie, 
Acting  Assistant  Executive  Secretary. 
[FR  Doc.  95-1597  Filed  1-18-95;  11:54  am) 
BILLING  COOE  6714-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10  a.m.,  Wednesday. 

January  25, 1995. 

Place:  Marriner  S.  Eccles, Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets 

NW..  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  18, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-1598  Filed  1-18-95:  11:55  am] 
BILLING  CODE  6210-01-P 


INTER-AMERICAN  FOUNDATION  BOARD 
MEETING 

TIME  AND  DATE:  February  2, 1995,  11:30 

a.m.-3:30  p.m. 

PLACE:  901  N.  Stuart  Street.  Tenth  Floor. 

Arlington.  Virginia  22203. 

STATUS:  Open  except  for  the  portions 

specified  as  closed  session  as  provided 

in  22  CFR  Part  1004.4(b). 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  Minutes  of  the  October 
4, 1994.  Board  Meeting. 

2.  President's  Report. 

3.  Presentation  by  Staff  of  Consortia 
Proposals. 

4.  Discussion  on  Future  of  the  Foundation, 

5.  Executive  Session  on  Personnel  Issues 
(closed  session). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Adolfo  A.  Franco.  Secretar\-  to  the  Board 
of  Directors.  (703)  841-3894. 

Dated:  January  17. 1995. 
Adolfo  A.  Franco, 

Sunshine  Act  Officer. 

|FR  Doc.  95-1599  Filed  1-18-95;  11:56  am] 

BILLING  CODE  702S-01-M 

INTERSTATE  COMMERCE  COMMISSION  I 

Postponement  of  Commission  Voting       I 
Conference 

On  January  18, 1995  at  60  FR  3699  the 
Commission  published  a  notice  stating 
that  a  Voting  Conference  was  going  to  be 
held  at  the  Commission  on  January  24, 
1995.  ^ 

The  Voting  Conference  has  been 
postponed.  When  the  conference  is 
rescheduled  further  information  will  be 
published  in  the  Federal  Register. 
Vernon  A.  Williams, 
Secrefory. 

(FR  Doc.  95-1630  Filed  1-18-95;  3:41  pm| 
BILUNG  COOE  703S-01-P 


LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Audit  and  Appropriations  Committee 
Meeting 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  Audit 
and  Appropriations  Committee  will 
meet  on  January  27. 1995.  The  meeting 
will  commence  at  9:00  a.m. 
PLACE:  The  Washington  Marriott.  1221 
22nd  Street.  NW.,  Thomas  Salon, 
Washington,  DC  20037.  (202)  872-1500. 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 

1.  Apprijval  of  Agenda. 

2.  Approval  of  Minutes  of  December  12. 
1994  Meeting. 

3.  Report  By  Thompson,  Cobb.  Bazillo  &  , 
Associates,  PC.  Regarding  the  Corporation's 
Fiscal  Year  1994  Financial  Audit. 

4.  Consider  and  Act  on  Permanent 
Consolidated  Operating  Budget  for  Fiscal 
Year  1995. 

5.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  ahemate  formats  to 
acoommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  ihe 
meeting  mav  notifv  Patricia  Batie  at 
(202)  336-8800. 

Diale  Issued:  January  18.  1995. 
Patricia  D.  Batie, 

Corporate  Serri'tarx'. 

\VR\poc.  95-U>78  Filed  l-lH-95:  3:42  pnil 

BILLING  CODE  70S(M>1-M 


LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Provision  for  the  Delivery  of  Legal 
.Seri  ices  Committee  Meeting 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors 
Provision  for  the  Dc^livery  of  Legal 
Seriices  Committee  will  meet  on 
Janjipry  27,  1995.  The  meeting  will 
continence  at  9:00  a.m. 
PLACE:  The  Washington  Marriott.  1221 
22nid  Street,  N.W..  Logan  Salon, 
Washington.  D.C.  20037,  (202)  872- 
1  SOU. 

STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 

1.  .Approval  of  Agenda. 

2.  Approval  of  Minutes  of  Doc«>mber  12, 
1994  Meeting. 

3.  Consider  and  Act  on  Status  Report  on 
Ihe  Client  Engagement  Initiative. 

4.  Consider  and  Art  on  Proposed  Policy 
Statement  on  Private  Attorney  Involvement/ 
Engagement. 


5.  Consider  and  Act  on  Status  Report  on 
the  Law  School  Clinical  Grant  Initiative, 

6.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  mav  notify  Patricia  Batie  at 
(202)  336-8800. 

Dale  issued:  Januar>'  18.  1995. 
Patricia  D.  Batie, 
Corporate  Secretary. 
|FR  Doc.  95-1679  Filed  1-18-95;  3:42  pm| 

BILUNG  COOE  7050-01 -M 


LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Annual  Meeting 
Notice 

TIME  AND  DATE:  The  Legal  Ser\ices 
Corporation  Board  of  Directors  will 
meet  on  January  27-28.  1995.  The 
annual  meeting  will  commence  at  1 
p.m.,  on  January-  27th  and  at  9  a.m..  on 
January  28th. 

PUCE:  Washington  Marriott,  1221  22nd 
Street.  NW.,  DuPont  Ballroom, 
Washington,  DC  20037,  (202)  872-1500. 

STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  a  majority  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  closed  session,  in 
accordance  with  the  aforementioned 
vote,  the  Board  may  hear  and  consider 
the  General  Counsel's  report  on 
litigation  in  which  the  Corporation  is  or 
may  become  a  party.  Finally,  the  Board 
may  be  briefed  by  the  Inspector  General 
on  Office  of  the  Inspector  General 
Activities.^  The  closing  will  be 
authorized  by  the  relevant  sections  of 
the  Government  in  the  Sunshine  Act  [5 
U.S.C.  Section  552b(c)(10)l,  and  the 
corresponding  regulation  of  the  Legal 
Serxices  Corporation  [45  CFR  Section 
1622.5(h)].  The  closing  will  be  certified 
by  the  Corporation's  General  Counsel  as 
authorized  by  the  above-cited 
provisions  of  law.  A  copy  of  the  General 
Counsel's  certification  will  be  posted  for 
public  inspection  at  the  Corporation's 
headquarters,  located  at  750  First  Street. 
NE..  Washington.  DC  20002.  in  its 
eleventh  floor  reception  area,  and  will 
otherwise  be  available  upon  request. 


January  27, 1995  Agenda 

MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 

1 .  Approval  of  Agenda 

2.  Approval  of  Minutes  of  December  11-12. 

1994  Meeting 

3.  Approval  of  Minutes  of  December  12, 1994 

Executive  Session 

4.  Election  of  Board  Chair 

5.  Election  of  Board  Vice  Chajr 

6.  Consider  and  Act  on  Board  Committee 

Assignments 

7.  Chairman's  and  Members'  Reports 

8.  Inspector  General's  Report 

9.  President's  Report 

10.  Presentation  by  Eli  Segal,  Director,  Whiip 

House  Office  of  National  Ser\ice.  on 
Status  of  Corporation  for  National 
Ser\  ice  Act  Grant  Initiative 

CLOSED  SESSION: 

11.  Consideration  of  the  General  Counsels 

Report  on  Litigation 

12.  Briefing  of  Board  by  the  Inspector  General 

on  Office  of  the  Inspector  General 
Activities 

January  28, 1995  Agenda 
OPEN  SESSION: 

13.  Consider  and  Acton  Ad  Ho{:Commitfe«f 

On  Governance  Report 

14.  Consider  and  Act  on  Audit  and 

Appropriations  Committee  Report 
a.  Consider  and  Act  on  Permanent  Fisi  al 
Year  1995  Consolidated  Operating 
Budget 

15.  Consider  and  Act  on  Provision  for  the 

Delivery  of  Legal  Ser\  ices  Commiltee 
Report 
1«5.  Consider  and  Act  on  Operations  and 
Regulations  Committee  Report 
a.  Consider  and  Act  on  Proposed  Ch-inj^is 
to  the  Corporations  Bylaws^ 

17.  Public  Comment 

18.  Consider  and  Act  on  Other  Busincis 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  l»» 
made  available  in  alternate  formats  to 
accommodate  xisual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notifv  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  January  18. 1995. 
Patricia  D.  Batie, 
Corporate  Secretary. 

|FR  Doc.  95-1680  Filed  1-18-95;  3:42  pm| 
BILLING  CODE  70SO-01-M 


JMI 


•  B.'iefiRgs  do  not,  constitute  '•meeting.s"  as 
defined  by  the  Government  in  the  Sunshine  .\t\. 
Notice  of  this  briefing  is  being  provided  solely  as 
a  courtesy  to  the  public. 


'Copies  of  the  proposed  revisions  to  the  bylaws 
will  be  available  at  the  meeting  site  or  may  be 
obtained  in  advance  by  calling  the  Office  of  the 
Cleneral  Counsel  at  (2021  336-6810. 


JMI 
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LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Operations  and  Regulations  Committee 

Meeting 

TIME  AND  date:  The  Legal  Services 

Corporation  Board  of  Directors 

Operations  and  Regulations  Committee 

will  meet  on  January  27-28, 1995.  The 

meeting  will  commence  at  9:00  a.m.  on 

January  27th.  and  1:00  p.m.  or  following 

immediately  adjournment  of  the  Board 

of  Directors  meeting,  whichever  occurs 

first. 

PLACE:  The  Washington  Marriott,  1221 

22nd  Street,  N.W.,  Dupont  Ballroom. 

Washington,  D.C.  20037,  (202)  872- 

1500. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED:  > 

OPEN  SESSION: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  December  12. 
1994  Meetings. 

3.  Consider  and  Act  Proposed  Changes  to 
the  Corporation's  Bylaws. 

4.  Consider  and  Act  on  Comments  on 
Proposed  Changes  to  Part  1608  of  the 
Corporation's  Regulations. 

5.  Consider  and  Act  on  Comments  on 
Proposed  Changes  to  Part  1621  of  the 
Corporation's  Regulations. 


'  Matters  noticed  which  are  not  considered  fully  ■ 
on  January  27. 1995,  will  be  given  further 
consideration  on  January  28. 199S. 


6.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  ]anuar>'  18, 1995. 
Patricia  D.  Batie, 

Corporate  Secretary. 

|FR  Doc.  95-16B1  Filed  1-18-95;  3.42  pm) 

BILUNG  CODE  7050-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 

Notice  is  hereby  given,  piursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  January  23, 1995. 

A  closed  meeting  will  be  held  on 
Monday,  January  23, 1995,  at  10:30  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 


The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (lOl 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Wallman,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Monday,  January 
23. 1995,  at  10:30  a.m.,  will  be: 

Institution  of  administrative  proc;eedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Institution  of  injunctive  actions. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  January  18, 1995. 
jfonathan  G.  Katz, 

Secretary. 

|FR  Doc.  95-1605  Filed  1-18-95;  11:57  am) 

BILUNG  CODE  8010-01-M 


Friday 

January  20,  1995 


^^>-  -^^       — ■  mm 


Part  II 

Department  of 
Health  and  Human 
Services 


National  Institutes  of  Health 


Privacy  Act  of  1974;  Annual  Publication 
of  Systems  of  Records;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

AGENCY:  Public  Health  Service,  DHHS. 

ACTION:  Privacy  Act:  Annual 
republication  of  notices  of  revised 
systems  of  records. 

SUMMARY:  The  National  Institutes  of 
Health  (NIH)  has  conducted  a 
comprehensive  review  of  all  Privacy  Act 
systems  of  records  and  is  publishing  the 
resulting  revisions.  None  of  the 
revisions  meet  the  0MB  criteria  for  a 
new  or  altered  system  of  records 
requiring  an  advance  period  for  public 
comment.  These  changes  are  in 
compliance  with  Circular  A-130. 
Appendix  1.  The  notices  repubhshed 
below  are  complete  and  accurate  as  of 
January  5, 1995. 
SUPPLEMENTARY  INFORMATION: 

The  following  information 
summarizes  the  current  status  of 
systems  of  records  which  had  minor 
modifications  during  1994  and  lists  all 
systems  maintained  by  NIH: 

A.  System  name.  The  following 
systems  have  been  updated  to  reflect  a 
change  in  the  name  of  the  system: 

09-25-O093.  Administration:  Administration 
Authors,  Reviewers  and  Members  of  the 
Journal  of  the  National  Cancer  Institute, 
HHS/NIH/NQ. 

09-25-0105.  Administration:  Health  Records 
of  Employees,  Visiting  Scientists,  Fellows. 
Contractors  and  Others  who  Receive 
Medical  Care  Through  the  Employee 
Health  Unit.  HHS/NIH/ORS. 

09-25-0165,  National  Institutes  of  Health 
Loan  Repayment  Program,  HHS/NIH/OD. 

09-25-0166.  Administration:  Radiation  and 
Occupational  Safety  and  Health 
Management  Information  System.  HHS/ 
NIH/ORS. 

09-25-0170,  Diabetes  Control  and 
Complications  Trial  (DCCT)  Data  System. 
HHS/NIH/NIDDK. 

09-25-0203.  National  Institute  on  Drug 
Abuse.  Addiction  Research  Center.  Federal 
Prisoner  and  Non-Prisoner  Research  Files, 
HHS/NIH/NIDA. 

09-25-0207.  Subject — Participants  in 
Pharmacokinetic  Studies  on  Drugs  of 
Abuse  and  on  Treatment  Medications, 
HHS/NIH/NIDA. 

09-25-0209,  Subject — Participants  in  Drug 
Abuse  Research  Studies  on  Drug 
Dependence  and  in  Research  Supporting 
New  Drug  Applications.  HHS/NIH/NIDA. 

B.  System  location.  The  following 
systems  have  been  updated  to  reflect  a 
change  in  the  system  locations  or 
location  address.  These  changes  do  not 
affect  the  access  by  the  individual  to  the 
individual's  records. 


09-25-0011.  Clinical  Research:  Blood  Donor 
Records,  HHS/NIH/CC. 

09-25-0012,  Clinical  Research:  Candidate 
Normal  Volunteer  Records,  HHS/NIH/CC. 

09-25-0014,  Clinical  Research:  Student 
Records.  HHS/NIH/CC. 

09-25-0042.  Clinical  Research:  National 
Institute  of  Dental  Research  Patient 
Records,  HHS/NIH/NIDR. 

09-25-0044.  Clinical  Research:  Sensory 
Testing  Research  Program,  HHS/NIH/ 
NIDR. 

09-25-0054,  Administration:  Property 
Accounting,  HHS/NIH/ORS. 

09-25-0099.  Clinical  Research:  Patient 
Medical  Records.  HHS/NIH/CC. 

09-25-0102.  Administration:  Grants 
Associates  Program  Working  Files,  HHS/ 
NIH/OER. 

09-25-0112.  Grants  and  Cooperative 
Agreements:  Research,  Research  Training, 
Fellowship  and  Construction  Applications 
and  Related  Awards.  HHS/NIH/OD. 

09-25-0118.  Contracts:  Professional  Services 
Contractors,  HHS/NIH/NCI. 

09-25-0154.  Biomedical  Research  Records  of 
Subjects:  (1)  Cancer  Studies  of  the  Division 
of  Cancer  Prevention  and  Control.  HHS/ 
NIH/NCI;  and  (2)  Women's  Health 
Initiative  (WHl)  Studies,  HHS/NIH/OD. 

09-25-0165.  National  Institutes  of  Health 
Loan  Repayment  Program,  HHS/NIH/OD. 

09-25-0166,  Administration:  Radiation  and 
Occupational  Safety  and  Health 
Management  Information  System.  HHS/ 
NIH/ORS. 

09-25-0168,  Invention,  Patent  and  Licensing 
Documents  Submitted  to  the  Public  Health 
Service  by  its  Employees,  Grantees, 
Fellowship  Recipients  and  Contractors, 
HHS/PHS/NIH/OTT. 

09-25-0170,  Diabetes  Control  and 
Complications  Trial  (DCCT)  Data  System, 
HHS/NIH/NIDDK. 

09-25-0202.  Patient  Records  on  PHS 
Beneficiaries  (1935-1974)  and  Civilly 
Committed  Drug  Abusers  (1967-1976) 
Treated  at  the  PHS  Hospitals  in  Fort 
Worth,  Texas,  or  Lexington,  Kentucky, 
HHS/NIH/NIDA. 

09-25-0203.  National  Institute  on  Drug 
Abuse,  Addiction  Research  Center,  Federal 
Prisoner  and  Non-Prisoner  Research  Files, 
HHS/NIH/NIDA. 

09-25-0209,  Subject — Participants  in  Drug 
Abuse  Research  Studies  on  Drug 
Dependence  and  in  Research  Supporting 
New  Drug  Applications,  HHS/NIH/NIDA. 

C,  Categories  of  individuals  covered 
by  the  system.  The  following  systems 
have  been  updated  to  reflect  a  change  in 
the  categories  covered  by  the  system. 
This  change  does  not  alter  the  character 
or  purpose  of  the  system. 

09-25-0105.  Administration:  Health  Records 
of  Employees,  Visiting  Scientists,  Fellows, 
Contractors  and  Others  who  Receive 
Medical  Care  Through  the  Employee 
Health  Unit,  HHS/NIH/ORS. 

09-25-0154;  Biomedical  Research  Records  of 
Subjects:  (1)  Cancer  Studies  of  the  Division 
of  Cancer  Prevention  and  Control,  HHS/ 
NIH/NCI;  and  (2)  Women's  Health 
Initiative  (WHI)  Studies,  HHS/NIH/OD. 


09-25-0165,  National  Institutes  of  Health 
Loan  Repayment  Program,  HHS/NIH/OD. 

09-25-0166,  Administration:  Radiation  and 
Occupational  Safety  and  Health 
Management  Information  System,  HHS' 
NIH/ORS. 

09-25-0170,  Diabetes  Control  and 
Complications  Trial  (DCCT)  Data  System. 
HHS/NIH/NIDDK. 

09-25-0207,  Subject-Participants  in 
Pharmacokinetic  Studies  on  Drugs  of 
Abuse  and  on  Treatment  Medications, 
HHS/NIH/NIDA. 

D.  Categories  of  records.  The 

following  systems  have  been  updated  to 
reflect  a  change  in  the  categories  of 
records  in  the  system.  This  change  does 
not  alter  the  character  or  puTpose  of  the 
system. 

09-25-0166,  Administration:  Radiation  pnd 

Occupational  Safety  and  Health 

Management  Information  System,  HHS/ 

NIH/ORS. 
09-25-0170,  Diabetes  Control  and 

Complications  Trial  (DCCT)  Data  System. 

HHS/NIH/NIDDK. 

E.  Authority.  The  following  system 
has  been  updated  to  reflect  a  change  in 
the  authority.  This  change  does  not  alter 
the  character  or  purpose  of  the  system. 

09-25-0165,  National  Institutes  of  Health 
Loan  Repayment  Program,  HHS/NIH/OD. 

F.  Storage.  The  following  systems 
have  been  updated  to  reflect  a  change  in 
system  storage  practices: 

09-25-0026,  Clinical  Research:  Nervous 
System  Studies,  HHS/NIH/NINDS. 

09-25-0028,  Clinical  Research:  Patient 
Medical  Histories,  HHS/NIH/NINDS  and 
HHS/NIH/NIDCD. 

09-25-0077,  Biological  Carcinogenesis 
Branch  Human  Specimen  Program,  HHS/ 
NIH/NCI. 

09-25-0140,  International  Activities: 
International  Scientific  Researchers  in 
Intramural  Laboratories  at  the  National 
Institutes  of  Health,  HHS/NIH/FIC, 

09-25-0166,  Administration:  Radiation  and 
Occupational  Safety  and  Health 
Management  Information  System,  HHS/ 
NIH/ORS. 

09-25-0209,  Subject-Participants  in  Drug 
Abuse  Research  Studies  on  Drug 
Dependence  and  in  Research  Supporting 
New  Drug  Applications,  HHS/NIH/NIDA. 

G.  Retrieval.  The  following  systems 
have  been  updated  to  reflect  a  change  in 
retrieval  practices. 

09-25-0140,  International  Activities: 
International  Scientific  Researchers  in 
Intramural  Laboratories  at  the  National 
Institutes  of  Health,  HHS/NIH/FIC. 

09-25-0142,  Clinical  Research:  Records  of 
Subjects  in  Intramural  Research, 
Epidemiology,  Demography  and  Biometry 
Studies  on  Aging,  HHS/NIH/NL\. 

09-25-0203,  National  Institute  on  Drug 
Abuse,  Addiction  Research  Center,  Federal 
Prisoner  and  Non-Prisoner  Research  Files, 
HHS/NIH/NIDA. 

09-25-0209,  Subject-Participants  in  Drug 
Abuse  Research  Studies  on  Drug 


Dependence  and  in  Research  Supporting 
New  Drug  Applications,  HHS/NIH/NIDA. 

H.  Safeguards.  The  following  systems 
have  been  updated  to  reflect  a  change  in 
safeguard  practices. 

09-25-0028,  Clinical  Research:  Patient 
Medical  Histories,  HHS/NIH/NINDS  and 
HHS/NIH/NIDCD. 

.09-25-0093,  Administration:  Administration 
Authors,  Reviewers  and  Members  of  the 
Journal  of  the  National  Cancer  Institute. 
HHS/NIH/NCI. 

09-25-0166,  Administration:  Radiation  and 
Occupational  Safety  and  Health 
Management  Information  System,  HHS/ 
NIH/ORS. 

09-25-0207,  Subject-Participants  in 
Pharmacokinetic  Studies  on  Drugs  of 
Abuse  and  on  Treatment  Medications, 
HHS/NIH/NIDA. 

09-25-0209,  Subject-Participants  in  Drug 
Abuse  Research  Studies  on  Drug 
Dependence  and  in  Research  Supporting 
New  Drug  Applications,  HHS/NIH/MDA. 

I.  Retention  and  disposal.  The 

following  systems  have  been  updated  to 
reflect  a  change  in  retention  and 
disposal: 

09-25-0152,  Biomedical  Research:  Records 
of  Subjects  in  National  Institute  of  Dental 
Research  Contracted  Epidemiological  and 
Biometric  Studies.  HHS/NIH/NIDR. 

09-23-0207,  Subject-Participants  in 
Pharmacokinetic  Studies  on  Drugs  of 
Abuse  and  on  Treatment  Medications, 
HHS/NIH/NIDA. 

09-25-0209,  Subject-Participants  in  Drug 
Abuse  Research  Studies  on  Drug 
Dependence  and  in  Research  Supporting 
New  Drug  Applications,  HHS/NIH/NIDA. 

09-25-0212.  Clinical  Research?  Neuroscience 
Research  Center  Patient  Medical  Records, 
HHS/NIH/NIMH, 

J.  System  managers)  and  address(es). 

The  following  systems  have  been 
updated  to  reflect  a  change  in  the 
system  manager  or  the  address  of  the 
system  manager.  These  changes  dp  not 
affect  the  access  by  the  individual  to  the 
individual's  records. 

09-25-0001,  Clinical  Research:  Patient 

Records.  HHS/NIH/NHLBI. 
09-25-0005,  Administration:  Library 

Operations  and  User  ID.  File.  HHS/NIH/ 

OD. 
09-25-0011,  Clinical  Research:  Blood  Donor 

Records,  HHS/NIH/CC. 
09-25-0012,  Clinical  Research:  Candidate 

Nomial  Volunteer  Records,  HHS/NIH/CC 
09-25-0014,  Clinical  Research:  Student 

Records.  HHS/NIH/CC. 
0&-25-OO26,  Clinital  Research:  Nervous 

System  Studies,  HHS/NIH/NlNDs. 
09-25-0028,  Clinical  Research:  Patient 

Medical  Histories.  HHS/NIH/NINDS  and 

HHS/NIH/NIDCD. 
09-25-0042,  Clinical  Research:  National 

Institute  of  Dental  Research  Patient 

Records,  HHS/NIH/NIDR. 
09-25-0044,  Clinical  Research:  Sensory 

Testing  Research  Program,  HHS/NIH/ 

Nim, 


0»-25-0054,  Administration:  Property 
Accounting,  HHS/NIH/ORS. 

09-25-0078,  AdminisU^tion:  Consultant 
File,  HHS/NIH/NHLBL 

09-25-0093,  Administration:  Administration 
Authors,  Reviewers  and  Members  of  the 
Journal  of  the  National  Cancer  Institute, 
HHS/NIH/NCI. 

09-25-0099,  Clinical  Research:  Patient 
Medical  Records,  HHS/NIH/CC. 

09-25-0102,  Administration:  Grants 
Associates  Progranj  Working  Files,  HHS/ 
NIH/OER. 

09-25-0106,  Administration:  Office  of  the 
NIH  Director  and  Institute/Center/Division 
Correspondence  Records,  HHS/NIH/OD. 

09-25-0112,  Grants  and  Cooperative 
Agreements:  Research,  Research  Training, 
Fellowship  and  Construction  Applications 
and  Related  Awards,  HHS/NIH/OD. 

09-25-0118,  Contracts:  Professional  Services 
Contractors,  HHS/NIH/NQ. 

09-25-0126,  Clinical  Research:  National 
Heart,  Lung,  and  Blood  Institute 
Epidemiological  and  Biometric  Studies. 
HHS/NIH/NHLBI. 

09-25-0128,  Clinical  Research:  Neural 
Prosthesis  and  Biomedical  Engineering 
Studies,  HHS/NIH/NINDS. 

09-25-0129,  Clinical  Research:  Clinical 
Research  Studies  Dealing  with  Hearing, 
Speech,  Language  and  Chemosensory 
Disorders,  HHS/NIH/NIDCD. 

09-25-0140,  International  Activities: 
International  Scientific  Researchers  in 
Intramural  Laboratories  at  the  National 
Institutes  of  Health,  HHS/NIH/FIC. 

09-25-0148,  Contracted  and  Contract- 
Related  Research:  Records  of  Subjects  in 
Clinical,  Epidemiological  and  Biomedical 
Studies  of  the  National  Institute  of 
Neurological  Disorders  and  Stroke  and  the 
National  Institute  on  Deafness  and  Other 
Communication  Disorders,  HHS/NIH/ 
NINDS  and  HHS/NIH/NIDCD. 

09-25-0152,  Biomedical  Research:  Records 
of  Subjects  in  National  Institute  of  Dental 
Research  Contracted  Epidemiological  and 
Biometric  Stutlies,  HHS/NIH/NIDR. 

09-25-0153,  Biomedical  Research:  Records 
of  Subjects  in  Biomedical  and  Behavioral 
Studies  of  Child  Health  and  Human 
Development,  HHS/NIH/NICHD. 

09-25-0154,  Biomedical  Research  Records  of 
Subjects:  (1)  Cancer  Studies  of  the  Division 
of  Cancer  Prevention  and  Control,  HHS/ 
NIH/NCI;  and  (2)  Women's  Health 
Initiative  (WHI),  Studies,  HHS/NIH/OD. 

09-25-0156,  Records  of  Participants  in 
Programs  anfl  Respondents  in  Surveys 
Used  to  Evaluate  Programs  of  the  Public 
Health  Service,  HHS/PHS/NIH/OD. 

09-25-0161,  Administration:  NIH  Consultant 
File,  HHS/NIH/DRG. 

0*-25-O166,  Administration:  Radiation  and 
Occupational  Safety  and  Health 
Management  Information  System,  HHS/ 
NIH/ORS. 

09-25-0168,  Invention,  Patent  and  Licensing 
Documents  Submitted  to  the  Public  Health 
Service  by  its  Employees,  Grantees. 
Fellowship  Recipients  and  Contractors, 
HHS/PHS/NIH/OTT. 

09-25-0170,  Diabetes  Control  and 
Complications  Trial  (DCCT)  Data  System, 
HHS/NIH/NIDDK. 


09-25-0202,  Patient  Records  on  PHS 
Beneficiaries  (1935-1974)  and  Civilly 
Committed  Drug  Abusers  (1967-1976) 
Treated  at  the  PHS  Hospitals  in  Fort 
Worth,  Texas,  or  Lexington,  Kentucky. 
HHS/NIH/NIDA. 

09-25-0203,  National  Institute  on  Drug 
Abuse,  Addiction  Research  Center,  Federal 
Prisoner  and  Non-Prisoner  Research  Files, 
HHS/NIH/NIDA. 

09-25-0205.  Alcohol,  Drug  Abuse,  and 
Mental  Health  Epidemiologic  and 
Biometric  Research  Data,  HHS/NIH/ 
NIA/VA,  HHS/NIH/NIDA  and  HHS/NIH/ 
NIMH. 

09-25-0208,  Drug  Abuse  Treatment  Outcome 
Study  (DATOS).  HHS/NIH/NIDA. 

K.  Record  access.  The  following 
systems  have  been  updated  to  reflect  a 
change  in  the  record  access  procedures. 

09-25-0012.  Clinical  Research:  Candidate 
Normal  Volunteer  Records,  HHS/NIH/CC 

09-25-0156,  Records  of  Participants  in 
Programs  and  Respondents  in  Siip.eys 
Used  to  Evaluate  Programs  of  tht .' ublic 
Health  Service,  HHS/PHS/NIH/OC. 

L.  Notification  procedures.  The 

following  systems  have  been  updated  to 
reflect  a  change  in  the  office,  official, 
and/ or  address  to  write  to  in  order  to 
determine  whether  or  not  the  system 
contains  a  record  about  the  individual. 

09-25-0042,  Clinical  Research:  National 
Institute  of  Dental  Research  Patient 
Records,  HHS/NIH/NIDR. 

09-25-0044,  Qinical  Research:  Sensory 
Testing  Research  Program,  HHS/NIH/ 
NIDR. 

09-25-0078,  Administration:  Consultant 
File,  HHS/NIH/NHLBI, 

09-25-0112,  Grants  and  Cooperative 
Agreements:  Research,  Research  Training, 
Fellowship  and  Construction  Applications 
and  Related  Awards,  HHS/NIH/OD. 

09-25-0152,  Biomedical  Research:  Records 
of  Subjects  in  National  Institute  of  Dental 
Research  Contracted  Epidemiological  and 
Biometric  Studies,  HHS/NIH/NIDR. 

09-25-0153.  Biomedical  Research:  Records 
of  Subjects  in  Biomedical  and  Behavioral 
Studies  of  Child  Health  and  Human 
Development,  HHS/NIH/NICHD. 

09-25-0156,  Records  of  Participants  in 
F*rograms  and  Respondents  in  Surveys 
Used  To  Evaluate  Programs  of  the  Public 
Health  Service,  HHS/PHS/NIH/OD. 

M.  The  following  systems  have  been 
changed  for  clarity  and  editing 
purposes. 

09-25-0036,  E.xtramural  Awards  and 
Chartered  Advisory  Committees:  IMPAC 
(Grant/Contract/CooperaUve  Agreement/ 
Chartered  Advisory  Committee,  HHS/NIH/ 
DRG  and  HHS/NIH/CMO. 

09-25-0093,  Administration:  Administration 
Authors,  Reviewers  and  Members  of  the 
Journal  of  the  National  Cancer  Institute, 
HHS/NIH/NQ, 

09-25-0154,  Biomedical  Research  Records  of 
Subjects:  (1)  Cancer  Studies  of  the  Division 
of  Cancer  Prevention  and  Control,  HHS/ 
NDi/NQ;  and  (2)  Women's  Health 
Initiative  (WHI)  Studies,  HHS/NIH/OD. 
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09-25-0165.  National  Institutes  of  Health 
Loan  Repayment  Program,  HHS/NIH/OD. 

09-25-0166,  Administration:  Radiation  and 
Occupational  Safety  and  Health 
Management  Information  System,  HHS/ 
NIH/ORS. 

09-25-0168,  Invention,  Patent  and  Licensing 
Documents  Submitted  to  the  Public  Health 
Ser\'ice  by  its  Employees.  Grantees, 
Fellowship  Recipients  and  Contractors, 
HHS/PHS/NIH/OTT. 

09-25-0170,  Diabetes  Control  and 
Complications  Trial  (DCCT)  Data  Svstem. 
HHS/NIH/NIDDK. 

09-25-0207,  Subject-Participants  in  - 
Pharmacokinetic  Studies  on  Drugs  of 
Abuse  and  on  Treatment  Medications, 
HHS/NIH/NIDA. 

09-25-0209,  Subject-Participants  in  Drug 
Abuse  Research  Studies  on  Drug 
Dependence  and  in  Research  Supporting 
New  Drug  Applications,  HHS/NIH/NIDA. 

09-25-0212,  Clinical  Research:  Neuroscience 
Researt  h  Center  Patient  Medical  Records, 
HHS/NIH/NIMH. 

N.  Organization  name  change.  There 
are  no  changes  in  this  category. 

O.  Deleted  systems  of  records.  The 

following  systems  of  records  which 
appeared  in  the  December  29,  annual 
publication  are  now  being  deleted 
because: 

09-25-0100,  Clinical  Research: 
Neuropharmacology  Studies,  HHS/NIH/ 
NINDS.  The  records  have  been  destroyed. 

09-25-0151.  Administration:  Public  Health 
Service  ALERT  Records  Concerning 
Individuals  Under  Investigation  for 
Possible  Misconduct  In  Science  or  Subject 
to  Sanctions  for  Such  Misconduct,  HHS/ 
PHS/OSR.  The  system  has  been  officially 
transferred  to  the  Office  of  the  Assistant 
Secretary  for  Health  (OASH),  Office  of 
Research  Integrity  (ORJ). 

The  following  is  a  list  of  active 
systems  of  records  maintained  by  NIH. 
Table  of  Contents. 

09-25-0001.  Clinical  Research:  Patient 
Records,  HHS/NIH/NHLBI,  published 
Federal  Register,  Vol.  56,  Number  247, 
December  24, 1991. 

09-25-0005,  Administration:  Library 
Operations  and  User  ID.  File,  HHS/NIH/ 
OD.  published  Federal  Register,  Vol.  58, 
No.  248,  December  29, 1993. 

09-25-0007,  Administration:  NIH  Safety 
Glasses  Issuance  Program,  HHS/NIH/ORS, 
published  Federal  Register,  Vol.  58,  No. 
248,  December  29, 1993. 

09-25-0010,  Research  Resources:  Registry  of 
Individuals  Potentiallv  Exposed  to 
Microbial  Agents,  HHS/NIH/NCI, 
published  Federal  Register,  Vol.  56,  No. 
247,  December  24,  1991. 

09-25-0011.  Clinical  Research:  Blood  Donor 
Records,  HHS/NIH/CC.  published  Federal 
Register,  Vol.  56,  Number  247,  December 
24,  1991. 

09-25-0012,  Clinical  Research:  Candidate 
Normal  Volunteer  Records.  HHS/NIH/CC, 
published.  Federal  Register,  Vol.  56.  No. 
247.  December  24, 1991. 


09-25-0014.  Clinical  Research:  Student 
Records.  HHS/NIH/CC,  published  Federal 
Register,  Vol.  56,  No.  8,  January  11, 1991. 

09-25-0015,  Clinical  Research:  Collaborative 
Clinical  Epilepsy  Research.  HHS/NIH/ 
NINDS.  published  Federal  Register.  Vol. 
56.  No.  8.  January  11,  1991. 

09-25-0016,  Clinical  Research:  Collaborative 
Perinatal  Project  HHS/NIH/NINDS, 
published  Federal  Register,  Vol.  56,  No. 
247,  December  24,  1991. 

09-25-0026,  Clinical  Research:  Nervous 
System  Studies,  HHS/NIH/NINDS, 
published  Federal  Register,  Vol.  56,  No. 

247.  December  24.  1991. 
09-25-0028,  Clinical  Research:  Patient 

Medical  Histories,  HHS/NIH/NINDS  and 
HHS/NIH/NIDCD.  published  Federal 
Register.  Vol.  58.  No.  8.  January  13, 1993. 
09-25-0031,  Clinical  Research:  Serological 
and  Virus  Data  in  Studies  Related  to  the 
Central  Nervous  System,  HHS/NIH/NINDS, 
published  Federal  Register.  Vol.  58,  No. 

248,  December  29,  1993. 
09-25-0033,  International  Activities: 

Fellowships  Awarded  bv  Foreign 
Organizations,  HHS/NIH/FIC,  published 
Federal  Register,  Vol.  56.  No.  247. 
December  24.  1991. 

09-25-0034,  International  Activities: 
Scholars-in-Residence  Program,  HHS/NIH/ 
FIC,  published  Federal  Register,  Vol.  56, 
No.  8,  January  11, 1991. 

09-25-0035  International  Activities:  Health 
Scientist  Exchange  Programs,  HHS/NIH/ 
FIC,  published  Federal  Register,  Vol.  56, 
No.  247,  December  24, 1991. 

09-25-0036,  Extramural  Awards  and 
Chartered  Advisory  Committees:  IMPAC 
(Grant/Contract/Cooperative  Agreement/ 
Chartered  Advisory  Committee,  HHS/NIH/ 
DRG  and  HHS/NIH/CMO,  published 
Federal  Register.  Vol.  58.  No.  248, 
December  29.  1993. 

09-25-0037,  Clinical  Research:  The 
Baltimore  Longitudinal  Studv  of  Aging, 
HHS/NIH/NIA,  published  Federal 
Register,  Vol.  58,  No.  248,  December  29, 
1993. 

09-25-0038.  Clinical  Research:  Patient  Data, 
HHS/NIH/NIDDK,  published  Federal 
Register,  Vol.  58,  No.  248,  December  29. 
1993. 

09-25-0039.  Clinical  Research:  Diabetes 
Mellitus  Research  Study  of  Southwestern 
American  Indians,  HHS/NIH/NIDDK, 
published  Federal  Register,  Vol.  56,  No. 
247,  December  24,  1991. 

09-25-0040,  Clinical  Research:  Southwestern 
American  Indian  Patient  Data,  HHS/NIH/ 
NIDDK,  published  Federal  Register,  Vol. 
56,  No.  247,  December  24, 1991. 

09-25-0041,  Research  Resources:  Scientists 
Requesting  Hormone  Distribution,  HHS/ 
NIH/NIDDK,  published  Federal  Register. 
Vol.  56,  No.  8,  January  11, 1991. 

09-25-0042,  Clinical  Research*  National 
Institute  of  Dental  Research  Patient 
Records,  HHS/NIH/NIDR,  published 
Federal  Register,  Vol.  58.  No.  248, 
December  29, 1993. 

09-25-0044,  Clinical  Research:  Sensory 
Testing  Research  Program,  HHS/NIH/ 
NIDR,  published  Federal  Register,  Vol.  56. 
No.  247,  December  24, 1991. 

09-25-0046,  Clinical  Research:  Catalog  of 
Clinical  Specimens  from  Patients, 


Volunteers  and  Laboratory  Personnel, 
HHS/NIH/NLMD,  published  Federal 
Register,  Vol.  58,  No.  248,  December  29, 
1993. 

09-25-0053,  Clinical  Research:  Vision 
Studies,  HHS/NIH/NEI,  published  Federal 
Register,  Vol.  56,  No.  247,  December  24, 
1991. 

09-25-0054,  Administration:  Property 
Accounting,  HHS/NIH/ORS,  published 
Federal  Register.  Vol.  56.  No.  247. 
December  24. 1991. 

09-25-0057.  Clinical  Research:  Burkitts's 
L>'mphoma  Registry,  HHS/NIH/NCI, 
published  Federal  Register,  Vol.  56.  No.  8. 
January  11. 1991. 

09-25-0060.  Clinical  Research:  Division  of 
Cancer  Treatment  Clinical  Investigations. 
HHS/NIH/NQ.  published  Federal  Register. 
Vol.  58.  No.  248,  December  29, 1993. 

09-25-0067,  Clinical  Research:  National 
Cancer  Incidence  Surveys,  HHS/NIH/NCI. 
published  Federal  Register,  Vol.  56.  No.  8. 
January  11. 1991. 

09-25-0069,  NIH  Clinical  Center  Admissions 
of  the  National  Cancer  Institute,  HHS/NIH/ 
NCI.  published  Federal  Register,  Vol.  58, 
No.  248,  December  29,  1993. 

09-25-0074,  Clinical  Research:  Division  of 
Cancer  Biology  and  Diagnosis  Patient 
Trials,  HHS/NIH/NCI.  published  Federal 
Register,  Vol.  56,  No.  8,  January  11, 1991. 

09-25-0077.  Biological  Carcinogenesis 
Branch  Human  Specimen  Program,  HHS/ 
NIH/NCI.  published  Federal  Register,  Vol. 
56.  No.  247.  December  24.  1991. 

09-25-0078.  Administration:  Consultant 
File.  HHS/NIH/NHLBI.  published  Federal 
Register,  Vol.  56.  No.  8.  January  11. 1991. 

09-25-0087.  Administration:  Senior  Staff. 
HHS/NIH/NIAID,  published  Federal 
Register,  Vol.  58.  No.  248,  December  29. 
1993. 

09-25-0091,  Administration:  General  Files 
on  Employees.  Donors  and 
Correspondents,  HHS/NIH/NEI.  published 
Federal  Register,  Vol.  56,  No.  247, 
December  24,  1991. 

09-25-0093,  Administration:  Administration 
Authors,  Reviewers  and  Members  of  the 
Journal  of  the  National  Cancer  Institute. 
HHS/NTH/NQ,  published  Federal  Register, 
Vol.  56,  No.  8,  January  11. 1991. 

09-25-0099,  Clinical  Research:  Patient 
Medical  Records,  HHS/NIH/CC,  published 
Federal  Register,  Vol.  56,  No.  247, 
December  24,  1991. 

09-25-0102,  Administration:  Grants 
Associates  Program  Working  Files,  HHS/ 
NIH/OER,  published  Federal  Register,  Vol. 
56,  No.  8,  January  11,1991. 

09-25-0105,  Administration:  Health  Records 
of  Employees,  Visiting  Scientists,  Fellows, 
Contractors  and  Relatives  of  Inpatients, 
HHS/NIH/ORS.  published  Federal 
Register,  Vol.  58.  No.  248.  December  29. 
1993. 

09-25-0106.  Administration:  Office  of  the 
NIH  Director  and  Institute/Center/Division 
Correspondence  Records.  HHS/NIH/OD, 
published  Federal  Register,  Vol.  58,  No. 
248.  December  29.  1993. 

09-25-0108,  Personnel:  Guest  Researchers, 
Special  Volunteers,  and  Scientists  Emeriti, 
HHS/NIH/OHRM,  published  Federal 
Register,  Vol.  58,  No.  248.  December  29, 
1993. 


09-25-0112,  Grants  and  Cooperative 
Agreements:  Research,  Research  Training, 
Fellowship  and  Construction  Applications 
and  Related  Awards.  HHS/NIH/OD. 
published  Federal  Register,  Vol.  58.  No. 
248.  December  29. 1993. 

09-25-0115.  Administration:  Curricula  Vitae 
of  Consultants  and  Clinical  Investigators. 
HHS/NIH/NLMD.  published  Federal 
Register,  Vol.  58,  No.  248,  December  29, 
1993. 

09-25-0118,  Contracts:  Professional  Services 
Contractors,  HHS/NIH/NQ,  published 
Federal  Register,  Vol.  58,  No.  248, 
December  29, 1993. 

09-25-0121,  International  Activities:  Senior 
International  Fellowships  Program,  HHS/ 
NIH/FIC,  published  Federal  Register,  Vol. 
56,  No.  247,  December  24, 1991. 

09-25-0124,  Administration:  Pharmacology 
Research  Associates,  HHS/f^IH/NIGMS,  ' 
published  Federal  Register,  Vol.  58,  No.  8, 
January  13, 1993. 

09-25-0126,  Clinical  Research:  National 
Heart,  Lung,  and  Blood  Institute 
Epidemiological  and  Biometric  Studies, 
HHS/NIH/NHLBI,  published  Federal 
Register,  Vol.  58,  No.  8,  January  13, 1993. 

09-25-0128,  Clinical  Research:  Neural 
Prosthesis  and  Biomedical  Engineering 
Studies.  HHS/NIH/NINDS.  published 
Federal  Register,  Vol.  58,  No.  248. 
December  29. 1993. 

09-25-0129.  Clinical  Research:  Clinical 
Research  Studies  Dealing  with  Hearing, 
Speech.  Language  and  Chemosensory 
Disorders,  HHS/NIH/NIDCD,  published 
Federal  Register,  Vol.  56,  No.  247, 
December  24, 1991. 

09-25-0130.  Clinical  Research:  Studies  in 
the  Division  of  Cancer  Cause  and 
Prevention,  HHS/NIH/NCI,  published 
Federal  Register,  Vol.  56,  No.  8.  January 
11,  1991. 

09-25-0134,  Clinical  Research: 
Epidemiology  Studies,  National  Institute  of 
Environmental  Health  Sciences,  HHS/NIH/ 
NEHS.  published  Federal  Register,  Vol. 
58.  No.  248.  December  29.  1993. 

09-25-0140.  International  Activities: 
International  Scientific  Researchers  in 
Intramural  Laboratories  at  the  National 
Institutes  of  Health,  HHS/NIH/FIC. 
published  Federal  Register,  Vol.  58.  No. 
248.  December  29. 1993. 

09-25-0142,  Clinical  Research:  Records  of 
Subjects  in  Intramural  Research, 
Epidemiology,  Demography  and  Biometry 
Studies  on  Aging,  HHS/NIH/NIA, 
published  Federal  Register,  Vol.  58,  No.  8. 
janup  ■' 13, 1993. 

09-25-0143,  Biomedical  Research:  Records 
of  Subjects  in  Clinical,  Epidemiologic  and 
Biometric  Studies  of  the  National  Institute 
of  Allergy  and  Infectious  Diseases,  HHS/ 
NIH/NIAID,  published  Federal  Register, 
Vol.  58.  TJo.  248,  December  29.  1093. 
09-25-0145,  Clinical  Trials  and 
Epidemiological  Studies  Dealing  with 
Visual  Disease  and  Disorders  in  the 
National  Eye  Institute,  HHS/NIH/NEI, 
published  Federal  Register,  Vol.  58,  No. 
248.  December  29, 1993. 
09-25-0148,  Contracted  and  Contract- 
Related  Research:  Records  of  Subjects  in 
Clinical,  Epidemiological  and  Biomedical 
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Studies  of  the  National  Institute  of 
Neurological  Disorders  and  Stroke  and  the 
National  Institute  on  Deafness  and  Other 
Communication  Disorders.  HHS/NIH/ 
NINDS  and  HHS/NIH/NIDCD.  published 
Federal  Register,  Vol.  56.  No.  247, 
December  24, 1991. 
09-25-0152,  Biomedical  Researchr  Records 
of  Subjects  in  National  Institute  of  Dental 
Research  Contracted  Epidemiological  and 
Biometric  Studies,  HHS/NIH/NIDR. 
published  Federal  Register,  Vol.  58.  No.  8, 
January  13, 1993. 
09-25-0153,  Biomedical  Research:  Records 
of  Subjects  in  Biomedical  and  Behavioral 
Studies  of  Child  Health  and  Human 
Development,  HHS/NIH/NICHD,  published 
Federal  Register,  Vol.  58,  No.  8,  January 
13, 1993. 
09-25-0154,  Biomedical  Research  Records  of 
Subjects:  (Ij  Cancer  Studies  of  the  Division 
of  Cancer  Prevention  and  Control,  HHS/ 
NIH/NCI:  and  (2)  Women's  Health 
Initiative  (WHI)  Studies,  HHS/NIH/OD, 
published  Federal  Register.  Vol.  58. 
Number  8,  January  13. 1993. 
09-25-0156,  Records  of  Participants  in 
Programs  and  Respondents  in  Surveys 
Used  to  Evaluate  Programs  of  the  Public 
Health  Service,  HHS/PHS/NIH/OD, 
published  Federal  Register,  Vol.  58,  No. 
248,  December  29, 1993. 
09-25-0158,  Administration:  Records  of 
Applicants  and  Awardees  of  the  NIH 
Intramural  Research  Training  Awards 
Program.  HHS/NIH/OD.  published  Federal 
Register.  Vol.  58.  No.  248.  December  29. 
1993. 
09-25-0160.  United  States  Renal  Data 
System  (USRDS),  HHS/NIH/NIDDK 
published  Federal  Register.  Vol.  56,  No.  8. 
January  11. 1991. 
09-25-0161.  Administration:  NIH  Consultant 
File,  HHS/NIH/DRG,  published  Federal 
Register,  Vol.  58,  No.  248,  December  29, 
1993. 
09-25-0165,  National  Institutes  of  Health 
Loan  Repayment  Program.  HHS/NIH/OD, 
published  Federal  Register,  Vol.  58,  No. 
248,  December  29.  1993. 
09-25-0166,  Administration:  Radiation  and 
Occupational  Safety  and  Health 
Management  Information  System,  HHS/ 
NIH/ORS,  published  Federal  Register.  Vol. 
56,  No.  247,  December  24,  1991. 
09-25-0167,  National  Institutes  of  Health 
(NIH)  Transhare  Program,  HHS/NIH/OD, 
published  Federal  Register,  Vol.  57,  No. 
171,  September  2, 1992. 
09-25-0168,  Invention,  Patent  and  Licensing 
Documents  Submitted  to  the  Public  Health 
Service  by  its  Employees,  Grantees, 
Fellowship  Recipients  and  Contractors. 
HHS/PHS/NIH/OTT,  published  Federal 
Register,  Vol.  58,  No.  164,  August  26, 1993. 
09-25-0169,  Medical  Staff  Credentials  Files, 
HHS/NIH/CC,  published  Federal  Register, 
Vol.  59,  No.  207,  October  27,  1994. 
09-25-0170,  Diabetes  Control  and 
Complications  Trial  (DCCT)  Data  Svstem. 
HHS/NIH/NIDDK.  published  Federal 
Register.  Vol.  58.  No.  248.  December  29. 
1993. 
09-25-0201.  Clinical  Research:  National 
Institute  of  Mental  Health  Patient  Records. 
HHS/NIH/NIMH.  published  Federal 
Register.  Vol.  58.  No.  8.  January.  13. 1993. 


09-25-0202.  patient  Records  on  PHS 
Beneficiaries  (1935-1974)  and  Civilly 
Committed  Drug  Abusers  (1967-1976) 
Treated  at  the  PHS  Hospitals  in  Fort 
Worth.  Texas,  or  Lexington,  Kentucky, 
HHS/NIH/NIDA,  published  Federal 
Register,  Vol.  58,  No.  8,  January  13, 1993. 

09-25-0203.  National  Institute  on  Drug 
Abuse.  Addiction  Research  Center.  Federal 
Prisoner  and  Non-Prisoner  Research  Files. 
HHS/NIH/NIDA.  published  Federal 
Register.  Vol.  58.  No.  8.  January  13. 1993. 

09-25-0205.  Alcohol.  Drug  Abuse,  and 
Mental  Health  Epidemiologic  and 
Biometric  Research  Data.  HHS/NIH/ 
NL\AA.  HHS/NIH/NIDA  and  HHS/NIH/ 
NIMH,  published  Federal  Register.  Vol.  58. 
No.  248.  December  29. 1993. 

09-25-0207,  Subject-Participants  in 
Pharmacokinetic  Studies  on  Drugs  of 
Abuse  and  on  Treatment  Medications, 
HHS/NIH/NIDA,  published  Federal 
Register.  Vol.  58,  No.  248,  December  29, 
1993. 

09-25-0208,  Drug  Abuse  Treatment  Outcome 
Study  (DATOS),  HHS/NIH/NIDA, 
published  Federal  Register,  Vol.  58,  No. 
248,  December  29.  1993. 

09-25-0209.  Subject-Participants  in  Drug 
Abuse  Research  Studies  on  Drug 
Dependence  and  in  Research  Supporting 
New  Drug  Applications.  HHS/NIH/NIDA. 
published  Federal  Register.  Vol.  58.  No.  8. 
January  13.  1993. 

09-25-0210,  Shipment  Records  of  Drugs  of 
Abuse  to  Authorized  Researchers.  HHS/ 
NIH/NIDA.  published  Federal  Register. 
Vol.  58.  No.  248.  December  29.  1993. 

09-25-0211.  Intramural  Research  Program 
Records  of  In-  and  Out-Patients  with 
Various  Types  of  Alcohol  Abuse  and 
Dependence,  Relatives  of  Patients  With 
Alcoholism,  and  Healthy  Volunteers,  HHS/ 
NIH/NIAAA.  published  Federal  Register. 
Vol.  58,  No.  248,  December  29,  1993. 

09-25-0212.  Clinical  Research:  Neuroscience 
Research  Center  Patient  Medical  Records. 
HHS/NIH/NIMH.  published  Federal 
Register,  Vol.  58.  No.  8.  Januar>'  13.  1993. 

Dated:  January  10.  1995. 
Cdr.  Cheryl  A.  Seaman, 

Acting  Director,  Division  of  Management 
Support.  OMA,  OA.  OD.  National  Inxtituti's 
ofHealth. 

09-25-0001 

SYSTEM  NAME: 

Clinical  Research:  Patient  Records. 
HHS/NIH/NHLBI. 

SECURrrr  CLAssiFiCAnoN: 

None. 

SYSTEM  location: 

National  Institutes  ofHealth.  Building 
10.  9000  Rockville  Pike.  Bethosda. 
MD  20892 

CATEGORIES  OF  INDIVIDUALS  COVERED  BV  THE 
SYSTEM: 

Patients  of  the  National  Heart,  Lung, 
and  Blood  Institute  (NHLBI)  under 
studv  at  the  National  Institutes  of  Health 
(NIH). 
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CATEGORIES  Of  RECORDS  M  THE  SYSTEM: 

Medical  histories,  diagnostic  studies, 
laboratory  data,  treatment. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

42USC241(e).  287,  287a. 

PURPOSE(S): 

(1)  For  use  by  physicians  in 
evaluation  and  treatment  of  patients 
under  study  at  ^4IH.  (2)  To  himish 
patient  data  to  patients,  their  families, 
and  with  patients'  consent,  to  their 
private  physicians. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
S>STEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

1.  Clinical  research  data  are  made 
available  to  approved  or  collaborating 
researchers,  including  HHS  contractors 
and  grantees. 

2.  Certain  diseases  and  conditions, 
including  infectious  diseases,  may  be 
reported  to  appropriate  representatives 
of  State  or  Federal  Government  as 
required  by  State  or  Federal  law. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity:  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon  an 
individual 's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public  Health 
Service  in  connection  with  such 
individual,  the  Department  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the  Department 
of  Justice  or  other  appropriate  Federal 
agency  to  enable  that  agency  to  present 
an  effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

4.  (a).  PHS  may  inform  the  sexual 
and/or  needle-sharing  partner(s)  of  a 
subject  individual  who  is  infected  with 
the  human  immunodeficiency  virus 
(HIV)  of  their  exposure  to  HIV,  under 
the  following  circumstances:  (1)  The 
information  has  been  obtained  in  the 
course  of  clinical  activities  at  PHS 
facilities  carried  out  by  PHS  personnel 
or  contractors;  (2)  The  PHS  employee  or 
contractor  has  made  reasonable  efforts 
to  counsel  and  encourage  the  subject 
individual  to  provide  the  information  to 
the  individual's  sexual  or  needle- 
sharing  partner(s);  (3)  The  PHS 


employee  or  contractor  determines  that 
the  subject  individual  is  imlikely  to 
provide  the  information  to  the  sexual  or 
needle-sharing  partner(s)  or  that  the 
provision  of  such  information  cannot 
reasonably  be  verified;  and  (4)  The 
notificatioh  of  the  partner(s)  is  made, 
whenever  possible,  by  the  subject 
individual's  physician  or  by  a 
professional  coimselor  and  shall  follow 
standard  counseling  practices. 

(b).  PHS  may  disclose  information  to 
State  or  local  pubUc  health  departments, 
to  assist  in  the  notification  of  the  subject 
individual's  sexual  and/or  needle- 
sharing  partner(s),  or  in  the  verification 
that  the  subject  individual  has  notified 
such  sexual  or  needle-sharing  partner(s). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  card  index,  laboratory 
books,  computer  memory. 

retrievabiuty: 
Indexed  by  name  or  patient  number. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  Implemented  as 
appropriate  for  each  location.  Each  site 
implements  personnel,  physical,  and 
procedural  safeguards  such  as  the 
following: 

1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
authorized  physicians  and  their 
assistants. 

2.  Physical  safeguards:  Records  are 
kept  in  secure  locked  metal  or  wood  file 
cabinets  and,  in  some  instances,  in 
locked  offices. 

3.  Procedural  safeguards:  Access  to 
files  Is  strictly  controlled  by  files  staff. 
Access  to  computerized  records  is 
controlled  by  keyword  codes  available 
only  to  authorized  users. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  Part  6,  "ADP  Systems  Security,"  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 


RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NlH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 


"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361).  item  3000-G-3, 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  research. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  oonditions  on  disposal. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrative  Officer,  Division  of 
Intramural  Research,  National  Heart, 
Lung,  and  Blood  Institute.  10/7N220, 
10  Center  Drive,  MSC  1670,  Bethesda, 
MD  20892-1670 

NOTIFICATION  PROCEDURE: 

To  determlneif  a  record  exists, 
contact:  National  Institutes  of  Health, 
Privacy  Act  Coordinator,  NHLBI, 
Building  31,  Room  5A08,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  who  will  be  willing  to 
review  the  record  and  Inform  the  subject 
Individual  of  its  contents  at  the 
representative's  discretion. 

RECORDS  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  specify  the 
information  to  be  contested,  the 
corrective  action  sought,  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGOWES: 

Referring  physicians,  hospitals  and 
medical  centers,  patients  and  families, 
results  of  procedures  and  tests  of  NIH 
patients. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

09-25-0005 

SYSTEM  NAME: 

Administration:  Library  Operations 
and  User  I.D.  File,  HHS/NIH/OD. 

SECURfTV  CtASSnCATIOM: 

None. 

SYSTEM  location: 

This  system  of  records  is  an  umbrella 
system  comprising  separate  sets  of 


records  located  in  National  Institutes  of 
Health  (NIH)  facilities  in  Bethesda. 
Maryland,  or  facihties  of  contractors  of 
the  NIH.  Write  to  the  appropriate  system 
manager  listed  below  for  list  of  current 
contractor  locations. 
National  Institutes  of  Health,  Building 

10,  Room  1L07,  9000  Rockville  Pike, 

Bethesda,  MD  20892 
and 
National  Institutes  of  Health,  Building 

12A,  Room  3018,  9000  Rockville  Pike, 

Bethesda,  MD  20892 
and 
National  Institutes  of  Health,  Building 

38,  Room  1S33.  8600  Rockville  Pike, 

Bethesda,  MD  20894 
and 
National  Institutes  of  Health,  Building 

38,  Room  1N21,  8600  Rockville  Pike. 

Bethesda,  MD  20894 
and 
National  Institutes  of  Health,  Building 

38,  Room  B1E21,  8600  Rockville  Pike, 

Bethesda,  MD  20894 
and 
National  Institutes  of  Health,  Building 

38A,  Room  4N419.  8600  Rockville 

Pike,  Bethesda.  MD  20894 
{[   and 
National  Technical  Information  Service, 

Accounting  Department,  8001  Forbes 

Place,  Room  208F,  Springfield, 

Virginia  22151 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 


^aeTS  of  Library  Ser\'ices. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  organization,  address,  phone 
number,  user  code  and  identification 
number;  and  when  applicable,  credit 
card  number  and  billing  information. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  301  of  the  Public  Health 
Service  Act,  describing  the  general 
powers  and  duties  of  the  Public  Health 
Service  relating  to  research  and 
investigation  (42  U.S.C.  241). 

PURPOSES 

(1)  To  monitor  library  material, 
services,  and  circulation  control;  (2)  to 
provide  user  documentation;  (3)  to 
provide  copying  services  (duplication  of 
library  materials);  and  (4)  to  manage 
invoice  and  billing  transactions  for 
library  services. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
fi-om  the  congressional  ofilce  made  at 
the  request  of  that  individual. 


2.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS. 
or  any  component  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  government  party,  provided, 
however  that  in  each  case,  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

3.  Disclosure  may  be  made  to  « 
contractors  and  staff  to  monitor  library 
material,  services,  circulation  control;  to 
provide  user  documentation;  and  to 
process  or  refine  the  records.  Recipients 
are  required  to  maintain  Privacy  Act 
safeguards  with  respect  to  those  records. 

4.  Disclosure  may  be  made  for  billing 
purposes  to:  (a)  Contractors  providing 
copying  services:  and  (b)  NTIS  for 
Medlars  Services. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  computer  tape 
and  disc,  microfiche,  paper  and  file 
cards. 

RETRIEVABILmr: 

Records  are  retrieved  by  name,  user 
code  and/or  identification  number. 

SAFEGUARDS: 

1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
Library  staff  members  who  need  to 
verify  that  Library  identification  cards 
have  been  issued  to  those  Library  users 
requesting  services  such  as  MEDLINE 
and  other  computer  online  bibliographic 
searches,  translations  and  interlibrary 
loans.  Other  one-time  and  special  access 
by  other  employees  is  granted  on  a 
need-to- know  basis  as  specifically 
authorized  by  the  system  manager.  The 
contractor  maintains  a  list  of  personnel 
having  authority  to  access  records  to 
perform  their  duties. 


2.  Physical  safeguards:  The  offices 
housing  the  cabinets  and  file  drawers 
for  storage  of  records  are  locked  during 
all  library  off-duty  hours.  During  all 
duty  hours  offices  are  attended  by 
employees  who  maintain  the  files.  The 
contractor  has  secured  records  storage 
areas  which  are  not  left  unattended 
during  the  working  hours  and  file 
cabinets  which  are  locked  after  hours. 

3.  Procedural  safeguards:  Access  to 
the  file  is  strictly  controlled  by 
employees  who  maintain  the  files. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employees.  Access  to 
computerized  records  is  controlled  by 
the  use  of  security  codes  known  only  to 
authorized  users.  Contractor  personnel 
receive  instruction  concerning  the 
significance  of  safeguards  under  the 
Privacy  Act. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of^ 
the  HHS  General  Administration 
Manual.  "Safeguarding  Records 
Contained  in  Systems  of  Records." 
supplementary  Chapter  PHS  hf:  45-13. 
and  Part  6,  "ADP  Systems  Security,"  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  8000-D-2. 
which  allows  records  to  be  kept  until 
superseded  or  for  a  maximum  period  of 
6  years.  Refer  to  the  NIH  Manual 
Chapter  for  specific  conditions  on 
disposal. 

SYSTEM  MANAGER(E)  AND  ADDRESS: 

The  Policy  Coordinating  Official  for 
this  system  is  the  Management  Analyst. 
Office  of  Administration.  National 
Library  of  Medicine:  Building  38.  Room 
2N21;  8600  Rockville  Pike;  Bethesda. 
MD  20894. 

Chief.  Reference  and  Bibliographic 
Services  Section.  Librarj'  Branch. 
National  Center  for  Research 
Resources.  National  Institutes  of 
Health.  Building  10.  Room  1L21.  9000 
Rockville  Pike.  Bethesda.  MD  20892 
and 
Chief.  Division  of  Computer  Research 
and  Technology  Library.  National 
Institutes  of  Health.  Building  12A. 
Room  3018.  9000  Rockville  Pike. , 
Bethesda.  MD  20892 
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and 

Supervisory  Librarian,  Preservation  and 
Collection  Management  Section, 
Public  Services  Division,  Library 
Operations,  National  Library  of 
Medicine,  National  Institutes  of 
Health,  Building  38,  Room  BlE21, 
8600  Rockville  Pike,  Bethesda.  MD 
20894 
and 

Chief,  Public  Services  Division,  Library 
Operations,  National  Library  of 
Medicine,  National  Institutes  of 
Health,  Building  38,  Room  1S33.  8600 
Rockville  Pike.  Bethesda,  MD  20894 
and 

Head,  Prints  and  Photographs 
Collection,  History  of  Medicine 
Division,  NLM,  NIH,  Building  38, 
Room  1N21,  8600  Rockville  Pike, 
Bethesda,  MD  20894 
and 

Chief,  Medlars  Management  Section, 
Bibliographic  Services  Division, 
Library  Operations,  National 
Institutes  of  Health,  National  Library 
of  Medicine,  Building  38A,  Room 
4N419,  8600  Rockville  Pike.  Bethesda, 
MD  20894 

NOTIFICATION  PflOCEOURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request  an 
accounting  of  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PfKXEDURE: 

Write  to  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  the  reasons  for  the  correction,  along 
with  supporting  information  to  show 
how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGOMES: 
Individual,  NIH  Library  ID  card  data. 


SYSTEMS  EXEMPTED  FROM  CERTAB*  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0011 

SYSTEM  NAME: 

Clinical  Research:  Blood  Donor 
Records,  HHS/NIH/CC. 

SECURITY  CLASSIFICATION: 

None 

SYSTEM  location: 

National  Institutes  of  Health, 
Transfusion  Medicine  Department,  10 
Center  Drive  MSC  1184,  Bethesda, 
MD  20892-1184 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Donors  of  blood  and  blood 
components  to  be  used  in  the  NIH 
Clinical  Center  for  patient  infusions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM; 

Past  donations,  blood  tj'pes, 
phenotypes.  Laboratory  results  of 
hepatitis  testing,  serologic  reactions  on 
all  blodd  samples,  donations  of  blood  or 
blood  components. 

AUTHORPTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

"Preparation  of  Biological  Products" 
of  the  Public  Health  Ser\'ice  Act  (42 
U.S.C.  263). 

PURPOSE(S): 

(1)  To  provide  a  means  for  contacting 
blood  donors  for  patient  care  and 
research.  (2)  To  provide  a  medical 
history  of  all  donors  for  the  transfusion 
records  of  each  blood  unit. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors  and  their  staff  in  order  to 
accomplish  the  purposes  for  which  the 
records  are  collected.  The  recipients  are 
required  to  comply  with  the 
requirements  of  the  Privacy  Act  with 
respect  to  such  records. 

2.  Certain  diseases  and  conditions, 
including  infectious  diseases,  may  be 
reported  to  State  or  Federal  government 
as  required  by  State  or  Federal  law. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
here  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 


Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public  Health 
Service  in  connection  with  such 
individual,  the  Department  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the  Department 
of  Justice  or  other  appropriate  Federal 
agency  to  enable  that  agency  to  present 
an  effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

5.  (a).  PHS  may  inform  the  sexual 
and/or  needle-sharing  partner(s)  of  a 
subject  individual  who  is  infected  with 
the  human  immunodeficiency  virus 
(HIV)  of  their  exposure  to  HIV,  under 
the  following  circimistances:  (1)  The 
information  has  been  obtained  in  the 
course  of  clinical  activities  at  PHS 
facilities  carried  out  by  PHS  personnel 
or  contractors;  (2)  The  PHS  employee  or 
contractor  has  made  reasonable  efforts 
to  counsel  and  encourage  the  subject 
individual  to  provide  the  information  to 
the  individual's  sexual  or  needle- 
sharing  partner(s);  (3)  The  PHS 
employee  or  contractor  determines  that 
the  subject  individual  is  unlikely  to 
provide  the  information  to  the  sexual  or 
needle-sharing  partner(s)  or  that  the 
provision  of  such  information  carmot 
reasonably  be  verified;  and  (4)  The 
notification  of  the  partner(s)  is  made, 
whenever  possible,  by  the  subject 
individual's  physician  or  by  a 
professional  counselor  and  shall  follow 
standard  counseling  practices. 

(b).  PHS  may  disclose  information  to 
State  or  local  public  health  departments, 
to  assist  in  the  notification  of  the  subject 
individual's  sexual  and/or  needle- 
sharing  partner(s),  or  in  the  verification 
that  the  subject  individual  has  notified 
such  sexual  or  needle-sharing  partner(s). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  a  computer  file, 
on  donor  cards,  and  on  microfilm. 

RETRIEVABILfTY: 

Records  are  retrieved  by  a  unique 
control  number  assigned  to  each 
individual  donor. 

SAFEGUARDS: 

Access  is  granted  only  to  authorized 
employees  in  the  Department  of 
Transfiision  Medicine  including 


phyiic1an«  nurses,  technologists, 
computer  operators,  and  the 
department's  administrative  officer. 

1.  Authorized  users:  Access  is  granted 
only  to  authorized  employees  of  the 
Department  of  Transfusion  Medicine 
including  physicians,  nurses 
technologists,  computer  operators  and 
the  secretary  to  the  Chief. 

2.  Physical  safeguards:  Record 
facilities  are  locked  when  system 
personnel  are  not  present. 

3.  Procedural  safeguards:  Access  to 
manual  files  is  limited  to  authorized 
users.  Access  to  computerized  records  is 
controlled  by  the  use  of  security  codes 
known  only  to  the  authorized  users. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  Part  6.  "ADP  Systems  Securitj ,"  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  HIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  3000-E-50. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  conditions  on  disposal. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Tranfusion  Medicine  Department. 
National  Institutes  of  Health,  10 
Center  Drive  MSC  1184,  Bethesda, 
MD  20892-1184. 

NOTIFICATION  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identify  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  imderstands  that 
the  knovnng  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the.Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 
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RECORD  ACCESS  PROCEDURE: 

To  obtain  access  to  a  record,  contact 
the  system  manager  at  the  address 
specified  above.  Requestors  should 
provide  the  same  information  as  is 
required  under  the  notification 
procedures  above.  Individuals  may  also 
request  listings  of  accountable 
disclosures  that  have  been  made  of  their 
records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
cdong  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Data  are  collected  fi-om  the 
individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0012 
SYSTEM  NAME: 

Clinical  Research:  Candidate  Normal 
Volunteer  Records.  HHS/NIH/CC. 

SECURmr  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health.  Social 
Work  Department.  10  Center  Drive 
MSC  1160,  Bethesda.  MD  20892- 
1160. 

CATEGORIES  OF  INDMOUALS  COVERED  BY  THE 
SYSTEM: 

Normally  healthy  individuals  who 
volunteer  to  participate  in  NIH  studies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Program  application,  health 
questiomiaire  and  record  of 
participation. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
42  U.S.C.  241.  263. 

PURPOSE(S)  OF  THE  SYSTEM: 

(1)  To  determine  suitability  for 
participation  in  the  normal  volunteer 
program,  (2)  to  document  remuneration 
of  normal  volimteers,  (3)  to  provide  a 
record  of  participation  to  be  used  (a)  in 
writing  letters  of  recommendation/ 
reference  for  the  volunteer,  and  (b) 
preparing  rejxirts  on  the  normal 
volunteer  program. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Clinical  research  data  are  made 
available  to  approved  or  collaborating 
researchers,  including  HHS  contractors 
and  grantees. 

2.  Certain  diseases  and  conditions, 
including  infectious  diseases,  may  be 
reported  to  appropriate  representatives 
of  State  or  Federal  Government  as 
required  by  State  or  Federal  law. 

3.  Information  may  be  used  to 
respond  to  congressional  inquiries  for 
constituents  concerning  admission  to 
the  NIH  Clinical  Center. 

4.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  a» 
the  request  of  that  individual. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSWG  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Program  applications  and  health 
questionnaires  are  stored  in  file  folders. 
Records  of  participation  are  stored  on 
index  cards. 

RETRIEVABILTTY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  procedural  safeguards  such  as 
the  following: 

1.  Authorized  users:  Access  is  granted 
only  to  the  Normal  Volunteer  Program 
staff  and  to  NIH  physicians  who  have 
requested  the  recruitment  of  volunteers 
for  their  clinical  research  projects. 

2.  Physical  safeguards:  Access  to  the 
files  is  Strictly  controlled  by  the  files 
staff.  Records  may  be  removed  from  the 
file  only  at  the  request  of  the  system 
manager  or  other  authorized  employees. 
Record  facilities  are  locked  when 
system  personnel  are  not  present. 

3.  Procedural  safeguards:  Access  to 
the  files  is  strictly  controlled  by  the  files 
staff.  Records  may  be  removed  from  the 
file  only  at  the  request  of  the  system 
manager  or  other  authorized  employees. 

RETENTION  AND  OISPOSAI.: 

Records  are  retained  and  disposed  of 

under  the  authority  of  the  NIH  Records 

Control  Schedule  contained  in  NIH 

Manual  Chapter  1743,  Appendix  1 — 

"Keeping  and  Destroying  Records" 

(HHS  Records  Management  Manual.        « 

Appendix  B-361 ),  item  3000-E-61 .         I 

which  allows  records  to  be  kept  until      i 

I 
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superseded  for  a  maximum  period  of  3 
years.  Refer  to  the  NIH  Manual  Chapter 
for  specific  conditions  on  disposal. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief.  Social  Work  Department. 
National  Institutes  of  Health.  Social 
Work  Department.  10  Center  Drive 
MSC  1160.  Bethesda,  MD  20892- 
1160. 

NOTIFICATION  PROCEDURES: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of.  or  access  to.  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

To  obtain  access  to  a  record,  contact: 
Chief.  Social  Work  Department. 
National  Institutes  of  Health,  Social 
Work  Department,  10  Center  Drive  MSC 
1160,  Bethesda.  MD  20892-1160  and 
provide  the  information  described 
under  Notification  Procedures  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  at  the  address 
specified  imder  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  the  reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 


RECORD  SOURCE  CATEGORIES: 
Volunteer,  sponsoring  contractor. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0014 
SYSTEM  NAME: 

Clinical  Research:  Student  Records, 
HHS/NIH/CC. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health,  Office  of 
Education,  10  Center  Drive  MSC  1158. 
Bethesda,  MD  20892-1158. 

Write  to  the  system  manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Potential  and  accepted  Medical  Staff 
and  Research  Fellows,  medical  students, 
and  other  students  in  NIH  training 
programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Application  form,  transcripts, 
references,  evaluations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42U.S.C.  241. 

PURPOSE(S): 

(1)  To  identify  candidates  for  Medical 
Staff  and  Research  Fellow,  clinical 
elective,  and  other  training  positions.  (2) 
To  maintain  a  permanent  record  of 
those  individuals  who  have  received 
clinical  research  training  at  the  NIH  for 
historical  and  reference  uses. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Information  may  be  used  to 
respond  to  congressional  inquiries  for 
constituents  concerning  admission  to 
the  program. 

2.  Information  may  be  used  to 
respond  to  prospective  future  employers 
of  these  individuals  who  wish  to 
confirm  their  presence  at  NIH. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

retrievabiuty: 

Records  are  retrieved  by  name  and 
year. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 


appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  procedural  safeguards  such  as 
the  following: 

1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
health  care  personnel  of  the  NIH  who 
are  involved  in  the  evaluation  and 
selection  of  training  candidates. 

2.  Physical  safeguards:  Records  are 
maintained  in  locked  cabinets  with 
access  limited  to  authorized  personnel, 
including  the  systems  manager  and  staff 
of  the  Normal  Volunteer  Program. 

3.  Procedural  safeguards:  Access  to 
the  files  is  strictly  controlled  by  the  files 
staff.  Records  may  be  removed  from  the 
file  only  at  the  request  of  the  system 
manager  or  other  authorized  employees. 

retention  and  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  items  2300-320-1- 
13,  which  allows  records  to  be  kept  up 
to  a  maximum  period  of  10  years.  Refer 
to  the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director.  Office  of  Education,  National 
Institutes  of  Health,  10  Center  Drive 
MSC  1158,  Bethesda,  MD  20892-1158. 

NOTIFICATION  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

To  obtain  access  to  a  record,  contact 
the  system  manager  at  the  above  address 
and  provide  the  information  described 
under  Notification  Procedures  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  system  manager  at  the    ' 
address  specified  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  the 


corrective  action  sought,  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 
Ajpplicants,  universities  and  teachers. 

SYSTEMS  EXEMPTED  FROM  Certain  DonyisiONS 
OF  THE  ACT: 

Njane. 
09-25-0026 
SYSTEM  NAME: 

Clinical  Research:  Nervous  System 
Studies,  HHS/NIH/NINDS. 

SECURITY  CLASSIFICATION: 

None. 

SYSTBUI  LOCATION: 

Building  36,  Room  5B20.  NIH.  9000 
Rockville  Pike.  Bethesda,  MD  20892. 
Write  to  the  system  manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
fi-ora  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Research  patients  in  NIH-related 
studies  having  nerVous  system 
disorders. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  and  demographic  data. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
42  U.S.C.  241,  289a,  289c. 

PURPOSE(S): 

Clinical  research  by  HHS  scientists  on 
patients  with  special  diseases  of  the 
nervous  system,  with  particular 
emphasis  on  those  diseases  known  or 
thought  to  be  caused  by  slow  or  latent 
viruses. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Clinical  research  data  are  made 
available  to  approved  or  collaborating 
researchers,  including  HHS  contractors 
and  grantees. 

2.  Certain  diseases  and  conditions, 
including  infectious  diseases,  may  be 
are  reported  to  appropriate 
representatives  of  State  or  Federal 
Government  as  required  by  State  or 
Federal  law. 

3.  Information  may  be  used  to 
respond  to  congressional  inquiries  for 
constituents  concerning  admission  tp 
the  NIH  Clinical  Center.  In  the  event  of 
litigation  where  the  defendant  is:  (a) 
The  Department,  any  component  of  the 
Department,  or  any  employee  of  the 


Department  in  his  or  her  official 
capacity;  (b)  the  Untied  States  where  the 
Department  determines  that  the  claim,  if 
successful,  is  likely  to  directly  affect  the 
operations  of  the  Department  or  any  of 
its  components;  or  (c)  any  Department 
employee  in  his  or  her  individual 
capacity  where  the  Justice  Department 
has  agreed  to  represent  such  employee, 
for  example  in  defending  against  a  claim 
based  upon  an  individual's  mental  or 
physical  condition  and  alleged  to  have 
arisen  because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the  Department 
of  Justice  or  other  appropriate  Federal 
agency  to  enable  that  agency  to  present 
an  effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders,  in 
computer-accessible  forms,  bound 
notebooks,  graphs,  and  imaging  films. 

RETRIEVABILrrY: 

Records  are  retrieved  by  name, 
disease  and  attending  physician  name. 

SAFEGUARDS: 

1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  access  only  to 
scientists  on  the  staff  of  the  Central 
Nervous  System  Studies  Laboratory  and 
^eir  assistants. 

2.  Physical  safeguards:  Records  are 
kept  in  a  locked  location. 

3.  Procedural  safeguards:  Personnel 
having  access  to  system  are  informed  of 
Privacy  Act  requirements. 

This  system  of  records  will  be 
protected  according  to  the  standards  of 
Chapter  45-13  of  the  HHS  General 
Administration  Manual,  "Safeguarding 
Records  Contained  in  Systems  of 
Records,"  supplementary  Chapter  PHS 
hf:  45-13,  and  Part  6,  "ADP  Systems 
Security,"  of  the  HHS  Information 
Resources  Management  Manual  and  the 
National  Institute  of  Standards  and 
Technology  Federal  Information 
Processing'Standards  (FIPS  Pub.  41.and 
FlPSPub.  31). 


RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 


Appendix  B-361),  item  3000-G-3, 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  research. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Assistant  Director.  CNT,  DIR,  NINDS. 
NIH,  Building  10,  Room  5N226,  9000 
Rockville  Pike.  Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists, 
contact:  Chief,  Administrative  Services 
Branch,  NINDS,  Building  31,  Room 
8A49,  NIH,  9000  Rockville  Pike. 
Bethesda,  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  imderstands  that 
the  knowing  and  willful  request  lor 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing,  a 
responsible  representative  who  vdll  be 
wrilling  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify'the 
record  and  specify  the  information  to  be 
contested.  The  right  to  contest  records  is 
limited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Attending  physicians. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0028 
SYSTEM  NAME: 

Clinical  Research:  Patient  Medical 
Histories,  HHS/NIH/NINDS  and  HHS/ 

NIH/NIDCD. 

SECUWTY  CLASStFICATION: 

None. 


4248 


Federal  Register  /  Vol.  60,  No.  13  /  Friday.  January  20.  1995  /  Notices 


SYSTEM  location: 

Building  10.  Building  31.  and  Building 
36.  NIH,  9000  Rockville  Pike, 
Bethesda,  MD  20892. 
Write  to  the  system  manager  at  the 
address  below  for  the  address  of  any 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Past  and  present  patients  of  the 
National  Institute  of  Neurological 
Disorders  and  Stroke  (NINDS)  and  the 
National  Institute  on  Deafness  and 
Other  Communication  Disorders 
(NIDCD).  and  individuals  being  referred 
for  admission  to  the  NIH  Clinical 
Center. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Medical  histories  and  diagnoses. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
42U.S.C.  241,289a.  289c. 

PURPOSE(S): 

Clinical  research  on  various  diseases 
of  the  nervous  system  and  hearing, 
hearing  loss,  and  communication 
disorders  by  HHS  scientists  and  their 
authorized  collaborators,  with  the 
specific  aim  of  improving  patient  care 
and  treatment  by  evaluating  therapeutic 
procedures. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Clinical  research  data  are  made 
available  to  approved  or  collaborating 
researchers,  including  HHS  contractors 
and  grantees.  Certain  diseases  and 
conditions,  including  infectious 
diseases,  may  be  reported  to  appropriate 
representatives  of  State  or  Federal 
Government  as  required  by  State  or 
Federal  law. 

2.  Information  may  be  used  to 
respond  to  congressional  inquiries  for 
constituents  concerning  admission  to 
the  NIH  Clinical  Center. 

3.  In  the  event  of  litigation  where  the 
defendant  is:  (a)  The  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  hkely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public  Health 
Service  in  connection  with  such 


individual,  the  Department  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the  Department 
of  Justice  or  other  appropriate  Federal 
agency  to  enable  that  agency  to  present 
an  effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders  and 
in  computer-accessible  forms,  bound 
notebooks,  charts,  graphs,  and  imaging 
films. 

RETRIEVABILITY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  access  only  to  HHS 
researchers  and  their  authorized 
collaborators. 

2.  Physical  safeguards:  Records  are 
kept  locked  in  file  cabinets  when  not  in 
use  and  in  locations  which  are  locked 
during  non-working  hours.  Data  stored 
in  computer-accessible  form  is  accessed 
through  the  use  of  codes  and  key  words 
known  only  to  principal  investigators  or 
authorized  personnel. 

3.  Procedural  safeguards:  Records  are 
returned  to  the  files  at  the  close  of  each 
working  day  and  are  used  only  in  the 
system  location  or  in  a  designated  work 
area. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  3000-G-3, 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  research. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Assistant  Director.  Clinical 

Neurosciences  Program.  Building  10, 

Room  5N226.  NIH,  9000  Rockville 

Pike.  Bethesda,  MD  20892 
and 
Acting  Director  of  Intramural  Research. 

NIDCD,  Building  31,  Room  3C02. 

NIH.  9000  Rockville  Pike.  Bethesda, 

MD  20892 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists, 
contact: 


Chief,  Administrative  Services  Branch, 
NINDS,  Building  31,  Room  8A49, 
NIH.  9000  Rockville  Pike,  Bethesda, 
MD  20892 

or 

Chief.  Administrative  Management 
Branch.  NIDCD.  Building  31.  Room 
3C21.  NIH.  9000  Rockville  Pike, 
Bethesda,  MD  20892 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses^is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine.  An 
individual  who  requests  notification  of 
or  access  to  a  medical/dental  record 
shall,  at  the  time  the  request  is  made, 
designate  in  writing,  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  the  reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsoletej. 

RECORD  SOURCE  CATEGORIES: 

Referring  and  attending  physicians, 
hospital  records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0036 

SYSTEM  NAME: 

Extramural  Awards  and  Chartered 
Advisory  Committees:  IMP  AC  (Grant/ 
Contract/Cooperative  Agreement 
Information/Chartered  Advisory 
Committee  Information),  HHS/NIH/DRG 
and  HHS/NIH/CMO. 

SECURmr  CLASSIFICATION: 

None. 


SYSTEM  LOCATION: 

Westwood  Building,  5333  Westbard 
Avenue,  Bethesda,  MD  20892,  and 
Building  12,  NIH  Computer  Center, 
9000  Rockville  Pike,  Bethesda.  MD 
20892. 

For  information  pertaining  to  the 
chartered  advisory  committees  of  the 
National  Institutes  of  Health:  Building 
31.  Room  3B-55.  9000  Rockville  Pike, 
Bethesda.  MD  20892. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTfM: 

Applicant  and  Principal  Investigators; 
Program  Directors;^RSA  Trainees  and 
Fellows;  Research  Career  Awardees;  and 
Chartered  Advisory  Committee     - 
members. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications,  awards,  associated 
records,  trainee  appointments,  and 
current  and  historical  information 
pertaining  to  chartered  advisor\' 
committees. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  241c.  58  Stat.  691c  &  d 
repealed. 

PURPOSE(S): 

(1)  To  support  centralized  grant 
programs  of  the  Public  Health  Service. 
Services  are  provided  in  the  areas  of 
grant  application  assignment  and 
referral,  initial  review,  council  review, 
award  processing  and  grant  accounting. 
The  data  base  is  used  to  provide 
complete,  accurate,  and  up-to-date 
reports  to  all  levels  of  management. 

(2]  To  maintain  communication  with 
former  fellows  and  trainees  who  have 
incurred  a  payback  obligation  through 
the  National  Research  Ser\'ice  Award 
Program. 

(3)  To  maintain  current  and  historical 
information  pertaining  to  the 
establishment  of  chartered  advisory 
committees  of  the  National  Institutes  of 
Health  and  the  appointment  or 
designation  of  their  members. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1 .  Disclosure  may  be  made  to  the 
National  Technical  Information  Service 
(NTIS),  Department  of  Commerce,  for 
dissemination  of  scientific  and  fiscal 
information  on  funded  awards  (abstract 
of  research  projects  and  relevant 
administrative  and  financial  data). 

2.  Disclosure  may  be  made  to  the 
cognizant  audit  agency  for  auditing. 

3.  Disclosure  may  be  made  to  a 
congressional  office  fi-om  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  rpquest  of  that  individual. 
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4.  Disclosure  may  be  made  to 
qualified  experts  not  within  the 
definition  of  Department  employees  as 
prescribed  in  Department  Regulations 
for  opinions  as  a  part  of  the  application 
review  process. 

5.  Disclosure  may  be  made  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
record  is  relevant  and  necessary  to  the 
requesting  agency's  decision  in  the 
matter. 

6.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
[A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
pohcy  limitations  imder  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (l)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record.  (2)  remove  or  destroy  the 
information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (a)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (b)  for 
use  in  another  research  project,  under 
these  same  conditions,  emd  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

7.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
maintain  Privacy  Act  safeguards  uath 
respect  to  such  records. 


8.  Disclosure  may  be  made  to  the 
grantee  institution  in  connection  with 
performance  or  administration  under 
the  conditions  of  the  award. 

9.  Disclosure  may  be  made  to  the 
Department  of  Justice,  or  to  a  court  or 
other  tribunal,  from  this  system  of 
records  when  (a)  HHS,  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
htigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation, 
and  HHS  determines  that  the  use  of 
such  records  by  the  Department  of 
Justice,  court  or  other  tribunal  is 
relevant  and  necessary  to  the  litigation 
and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMQ,  RETAIMNQ,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  discs  and 
magnetic  tapes. 

RETRIEVABUJTY: 

Records  are  retrieved  by  name, 
application,  grant  or  contract  ID 
number. 

SAFEGUARDS: 

1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
PHS  extramural  and  committee 
management  staff.  Other  one-time  and 
special  access  by  other  employees  is 
granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  safeguards:  Physical 
access  to  DRG  work  areas  is  restricted  to 
DRG  employees. 

3.  Procedural  safeguards:  Access  to 
source  data  is  strictly  controlled  by  files 
staff.  Records  may  be  removed  from  files 
only  at  the  request  of  the  system 
manager  or  other  authorized  employee. 
Access  to  computer  files  is  controlled  by 
the  use  of  registered  accounts,  registered 
initials,  keywords,  etc.  The  computer 
system  maintains  an  audit  record  of  all 
attempted  and  successful  requests  for 
access. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-1 3  of 
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the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records." 
supplementary  Chapter  PHS  hf:  45-13, 
and  Part  6,  "ADP  Systems  Seciu-ity,"  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (PIPS  Pub.  41  and  PIPS  Pub. 
31). 

RETENTION  AND  04SPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  4000-A-2, 
which  allows  records  to  be  destroyed 
when  no  longer  needed  for 
administrative  purposes.  Refer  to  the 
NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Chief,  Information  Systems  Branch, 
Division  of  Research  Grants, 
Westwood  Building,  5333  Westbard 
Avenue,  Bethesda,  MD  20892 

and 
For  chartered  advisory  committees  of 
the  National  Institutes  of  Health: 
NIH  Committee  Management  Officer, 
Building  31,  Room  3B-55,  9000 
Rockville  Pike.  Bethesda,  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists  write 
to: 
Privacy  Act  Coordinator,  Division  of 

Research  Grants,  Westwood  Building, 

Room  449,  5333  Westbard  Avenue, 

Bethesda,  MD  20892 
and 

For  information  pertaining  to  the 
chartered  advisory  committees  of  the 
National  Institutes  of  Health: 
NIH  Committee  Management  Officer, 

Building  31,  Room  3B-55,  9000 

Rockville  Pike,  Bethesda.  MD  20892. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECOfID  ACCESS  PflOCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 


listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  andreasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  stale 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Individual,  individual's  educational 
institution  and  references. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0042 
SYSTEM  NAME: 

Clinical  Research:  National  Institute 
of  Dental  Research  Patient  Records, 
HHS/NIH/NIDR. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health.  Building 
10,  Room  IBOI,  10  Center  Drive  MSC 
1190,  Bethesda,  MD  20892-1190. 
Write  to  system  manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

categories  of  indivtouals  covered  by  the 
system: 

Patients  and  other  participants  in 
current  and  past  research  projects  of  the 
National  Institute  of  Dental  Research 
(NIDR). 

CATEGORIES  OF  RECORDS  m  THE  SYSTEM: 

Medical  £md  dental  histories,  dental 
pathologies  and  therapies. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sections  301,  401,  405  and  453  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241,  281,  284,  285h).  These  sections 
establish  the  National  Institute  of  Dental 
Research  and  authorize  the  conduct  and 
support  of  dental  oral  research  and 
related  activities. 

purpose(s): 

(1)  To  record  the  diagnosis  and. 
treatment  of  patients  with  diseases  of 
the  mouth,  tongue,  teeth  and 
surrounding  tissues;  (2)  To  record  the 
normal  condition  of  the  mouth,  tongue, 
teeth  and  surrounding  tissues  of 
individuals  referred  to  the  dental  clinic; 
(3)  To  provide  clinical  data  for  research 


into  the  etiology,  treatment  and 
prevention  of  oral  diseases;  (4)  For 
review  and  planning  of  the  NIDR 
clinical  program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  clinical  and  research 
purposes  for  which  the  records  are 
collected.  The  recipients  are  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  these  records. 

2.  Certain  diseases  and  conditions, 
including  infectious  diseases,  may  be 
reported  to  appropriate  representatives 
of  State  or  Federal  Government  as 
required  by  State  or  Federal  law. 

3.  Information  may  be  used  to 
respond  to  congressional  inquiries  for 
constituents  concerning  admission  to. 
the  NIH  Clinical  Center. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
when  a  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public  Health 
Service  in  connection  with  such 
individual,  the  Department  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the  Department 
of  Justice  to  enable  that  Department  to 
present  an  effective  defense,  provided 
that  such  disclosure  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTU:ES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

RETRIEVABIUTY: 

Records  are  retrieved  by  name  and 
hospital  ID  number. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 


1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
dentists,  physicians,  dental  hygienists, 
dental  assistants  and  other  health  care 
personnel  involved  in  the  care  and 
treatment  of  patients  in  the  NIDR  dental 
clinic,  and  to  referring  professionals. 
Other  one-time  and  special  access  by 
other  employees  is  granted  on  a  need- 
to-know  basis  as  specifically  authorized 
by  the  system  manager. 

2.  Physical  safeguards:  Records  are 
stored  in  a  cabinet  which  is  locked  at  all 
times  when  not  in  use. 

3.  Procedural  Safeguards:  Access  is 
controlled  by  clerical  staff  of  the  Dental 
Clinic  during  clinic  hours,  and  by  the 
Officer  of  the  Day  when  the  clinic  is 
closed. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  3000-G-3, 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  research. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SYSTEM  MANAGER  (S)  AND  ADDRESS: 

National  Institutes  of  Health.  Deputy 
Clinical  Director.  NIDR,  Building  10. 
Room  lN-113,  10  Center  Drive  MSC 
1190.  Bethesda,  MD  20892-1190 

NOTIRCATION  PROCEDURE: 

To  determine  if  a  record  exists 
contact: 
NIDR  Privacy  Act  Coordinator,  Building 

31.  Room  2C-35.  10  Center  Drive 

MSC  1190,  Bethesda,  .MD  20892- 

1190. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine.  An 
individual  who  requests  notification  of 
or  access  to  a  medical/dental  record 
shall,  at  the  time  the  request  is  made, 
designate  in  writing  a  responsible 
representative  who  will  be  wilfing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  niedical  record 
shall  designate  a  family  physician  or 


other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specif)'  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  dL»ove,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Indi\idual,  parents  or  guardians. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Nmie. 

09-25-0044 

SYSTEM  NAME: 

Clinical  Research:  Sensory  Testing 
Research  Program.  HHS/NIH/NIDR. 

SECURrTY  CLASSIFICATION: 
None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health.  Building 
10,  Room  l-N-114, 10  Center  Drive, 
MSC  1190,  Bethesda,  MD  20892- 
1190. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
from  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Infants,  children  and  adults 
participating  in  the  Sensory  Testing 
Research  Program  of  the  National 
Institute  of  Dental  Research  (NIDR). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Test  results,  extracts  from  medical 
records. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
Sections  301.  401,  405  and  453  of  the 
Public  Health  Ser\'ice  Act  (42  U.S.C. 
241,  281,  284,  285h).  These  sections 
establish  the  National  Institute  of  Dental 
Research  and  authorize  the  conduct  and 
support  of  dental  and  oral  research  and 
related  activities. 


PURPOSE(S) 

(1)  To  record  the  medical/dental 
histories  of  individuals  participating  in 
the  Sensory  Testing  Research  Program: 
(2)  To  record  the  results  of 
chemosensory  tests  of  individuals 
participating  in  the  Sensory  Testing 
Research  Program;  (3)  For  research  on 
sensitivity  to  oral  nasal  stimulation;  (4) 
For  review  and  planning  of  the  Clinical 
Investigations  and  Patient  Care  Branch 
program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees,  referring  Li^lth 
professionals  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  clinical  and  research 
purposes  for  which  the  records  are 
collected.  The  recipients  are  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  these  records. 

2.  Certain  diseases  and  conditions, 
including  infectious  diseases,  may  be 
reported  to  appropriate  representatives 
of  State  or  Federal  Government  as 
required  by  State  or  Federal  law. 

3.  Information  may  be  used  to 
respond  to  congressional  inquiries  for 
constituents  concerning  admission  to 
the  NIH  Clinical  Center. 

4.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
when  a  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  the  Public  Health 
Service  in  connection  with  such 
individual,  the  Department  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the  Department 
of  Justice  to  enable  that  Department  to 
present  an  effective  defense,  provided 
that  such  disclosure  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders,  data 
books  and  in  a  mini-computer    ■ 
maintained  by  the  NIDR  Scientific 
Systems  Section. 
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RETRIEVABILmr: 

Records  are  retrieved  by  name,  date  of 
observation  and  age  of  subject. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
Clinical  Investigations  Section  staff,  to 
scientist  colleagues  by  invitation  of  the 
principal  investigator  and  to  referring 
professionals.  Other  one  time  and 
special  access  by  other  employees  is 
granted  on  a  need  to  know  basis  as 
specifically  authorized  by  the  System 
Manager. 

2.  Physical  safeguards:  Records  are 
stored  in  rooms  which  are  locked  at  all 
times  when  not  in  use.  Computer 
terminals  are  in  secured  areas.  Access  to 
computer  file  is  controlled  by  software 
protection  codes  associate  with  each 
site. 

3.  Procedural  safeguards:  Access  is 
controlled  by  Clinical  Investigation 
Section  staff. 

These  safeguards  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  Part  6,  "ADP  Systems  Security,"  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  300O-G-3, 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  research. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Research  Psychologist,  Clinical 
Investigations,  NIDR,  Building  10.  Room 
1N114. 10  Center  Drive,  MSC  1190. 
Bethesda,  MD  20892-1190. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists 
contact:  NIDR  Privacy  Act  Coordinator, 


31  Center  Drive,  MSC  2290,  Building  31, 
Room  2C-35,  Bethesda.  MD  20892- 
2290. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine.  An 
individual  who  requests  notification  of 
or  access  to  a  medical/dental  record 
shall,  at  the  time  the  request  is  made, 
designate  in  writing  a  responsible 
representative  who  will  biB  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity.  • 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Subject  individual,  cooperating 
clinician  or  health  agency,  family 
members 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0054 

SYSTEM  NAME: 

Administration:  Property  Accounting, 
HHS/NIH/ORS. 

SECURfTY  CLASSIFICATION: 

None.  I 


SYSTEM  LOCATION: 

National  Institutes  of  Health,  Building 
13,  Room  2E43,  9000  Rockville  Pike, 
Bethesda,  MD  20892 
and 

National  Institutes  of  Health,  Computer 
Center.  Building  12,  9000  Rockville 
Pike,  Bethesda,  MD  20892 
and 

National  Institutes  of  Health.  Building 
31,  Room  B3B16,  9000  Rockville  Pike. 
Bethesda,  MD  20892 
and 

National  Institute  of  Environmental 
Health  Sciences,  Office  of  Facilities 
Engineering,  102-01.  P.O.  Box  12233, 
Research  Triangle  Park,  N.C.  27709 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  the  National  Institutes 
of  Health  who  are  issued  tools  or  card 
keys. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Property  management. 

AUTHORTPY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301;  5  U.S.C.  5901;  5  U.S.C. 
7903;  40  U.S.C.  318a;  42  U.S.C.  241. 

PURPOSE  OF  THE  SYSTEM: 

Used  for  tool  and  card  keys  issuance 
and  control. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
fi-om  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  In  the  event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  natiu-e,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred,  as  a 
routine  use,  to  the  appropriate  agency, 
whether  federal,  or  foreign,  charged 
with  the  responsibility  of  investigating 
or  prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

3.  In  the  event,  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  Hkely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 


(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure 
is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETREVING,  ACCESSING,  RETAINING,  AND 
DISPOSINa  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders,  and 
on  magnetic  media. 

RETREVABILrrY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
officials  whose  duties  require  use  of  the 
information.  Other  one  time  and  special 
access  by  other  employees  is  granted  on 
a  need  to  know  basis  as  specifically 
authorized  by  the  system  manager. 

2.  P/iysjca/sa/eguorc/s:  Textual 
records  are  stored  in  offices  which  are 
locked  when  not  in  use. 

3.  Procedural  safeguards:  Computer 
files  are  password  protected. 

This  system  of  records  will  be 
protected  according  to  the  standards  of 
Chapter  45-13  of  the  HHS  General 
Administration  Manual,  "Safeguarding 
Records  Contained  in  Systems  of 
Records,"  supplementary  Chapter  PHS 
hf:  45-13,  and  Part  6,  "ADP  Systems 
Security."  of  the  HHS  Information 
Resources  Management  Manual  and  the 
National  Institute  of  Standards  and 
Technology  Federal  Information 
Processing  Standards  (FIPS  Pub.  41  and 
FIPS  Pub.  31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records   - 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361),  item  1300-C-14, 
which  allows  records  to  be  destroyed 
after  all  listed  credentials  are  accounted 
for  or  3  months  after  the  return  of 
credentials  to  the  issuing  office.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Fw  tools:  National  Institutes  of 
Health.  Administrative  Officer.  DES, 
Building  13,  Room  13/2E43.  9000 
Rockville  Pike.  Bethesda,  MD  20892. 
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For  card  keys: 

National  Institutes  of  Health.  Chief, 
Crime  Prevention  Branch,  Division  of 
Security  Operations,  ORS,  Building 
31,  Room  B3B16, 9000  Rockville  Pike. 
Bethesda,  MD  20892. 

National  Institute  of  Environmental 
Health  Sciences,  Chief,  Office  of 
Facilities  Engineering,  102-01,  P.O. 
Box  12233,  Research  Triangle  Park, 
NC  27709 

NOTIFICATION  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

»Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accoimtable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTINQ  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Data  is  obtained  fi-om  the  individual. 

SYSTEMS  EXEMPTED  FROM  CERT  AM  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0077 
SYSTEM  name: 

Biological  Carcinogenesis  Branch 
Human  Specimen  Program,  HHS/NIH/ 
NCI. 

SECURtfY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health,  Executive 
Plaza  North,  Rm.  540.  6130  Executive 
Blvd..  Bethesda,  MD  20892 
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and  at  private  organizations  under 
contract.  Write  to  the  system  manager 
for  a  list  of  ciurent  locations. 

CATEGORIES  OF  INDiVIOUALS  COVERED  BY  THE 
SYSTEM: 

Cancer  and  other  patients,  and  normal 
donors  of  biopsy  and  tiunor  specimens, 
who  are  seen  at  clinically-oriented 
organizations  imder  contract  to  the 
National  Cancer  Institute.  Both  adults 
and  children  are  covered. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  history  and  diagnostic 
information  about  the  donor, 
information  on  the  type  of  specimen, 
location  of  repository  (if  specimen  is 
stored  before  use),  and  distribution 
record. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  U.S.C.  241,  281.  282:  "Research 
and  Investigation."  "National  Cancer 
Institute,"  and  "Cancer  Research  and 
Other  Activities." 

PURPOSE(S):  t 

(1)  For  cancer  research,  using  by- 
products of  cancer  treatment,  such  as 
biopsy  and  tumor  specimens  that  would 
normally  be  discarded,  to  allow 
interpretation  of  experimental  results; 
(2)  To  project  future  research  needs;  (3) 
To  monitor  and  evaluate  the  NCI 
distribution  system. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
storage  and  preservation  of  specimens. 
Records  necessary  for  identification, 
retrieval  and  research  use  will  be 
disclosed  to  such  a  contractor.  The 
contractor  will  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
with  respect  to  such  records. 

2.  Disclosure  may  be  made  to  a 
congressional  office  fi-om  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
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D(»partinent  to  present  an  effective 
defense,  provided  that  such  disclosure 
is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Magnetic  tape.and  discs. 

retrievability: 

Retrieved  by  name  of  donor  and  cross- 
referenced  by  identifying  number, 
procurement  source,  and  various 
epidemiological  characteristics. 

safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians,  scientists  and  support  staff 
of  the  National  Cancer  Institute,  or  its 
contractors,  whose  duties  require  the 
use  of  such  information.  Other  one-time 
and  special  access  by  other  employees 
is  granted  on  a  need-to-know  basis  as 
specifically  authorized  by  the  system 
manager. 

2.  Physical  safeguards:  Records, 
computers  and  computer  terminals  are 
kept  in  limited  access  areas.  Offices  are 
locked  during  off-duty  hours.  Input  data 
for  computer  files  is  coded  to  avoid 
individual  identification. 

3.  Procedural  safeguards:  Access  to 
manual  files  is  strictly  controlled  by 
files  staff.  Files  may  be  accessed  only  at 
the  request  of  the  system  manager  or 
other  authorized  employee.  Access  to 
computer  files  is  controlled  through 
security  codes  known  only  to 
authorized  users. 

Contractor  compliance  is  assured 
through  inclusion  of  Privacy  Act 
requirements  in  contract  clauses,  and 
through  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  in  this  system  are 
instructed  to  make  no  disclosure  of  the 
records  except  as  authorized  by  the 
system  manager. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13. 
and  Part  6,  "ADP  Systems  Security,"  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 


Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-3G1),  item  3000-G-3, 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  research. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Program  Director,  Research  Resources, 
Biological  Carcinogenesis  Branch, 
Division  of  Cancer  Etiology,  NCI. 
National  Institutes  of  Health, 
Executive  Plaza  North,  Room  540, 
6130  Executive  Blvd.,  Bethesda.  MD 
20892 

NOTIFICATION  PROCEDURE: 

Write  to  System  Manager  to  determine 
if  a  record  exists.  The  requester  must 
also  verify  his  or  her  identity  by 
providing  either  a  notarization  of  the 
request  or  a  written  certification  that  the 
requester  is  who  he  or  she  claims  to  be 
and  understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act,  subj^ct  to  a  five  thousand 
dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  nl.  or  access  to.  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any.  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent. person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  al.so  reasonably 
specify  the  record  contents  being       * 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specif)'  the 


information  to  be  contested,  and  state 
your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely  or 
irrelevant.  The  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Specimen  Report  Form  filled  out  by 
the  organization  providing  specimens. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

09-25-0078 

SYSTEM  NAME: 

Administration:  Consultant  File, 
HHS/NIH/NHI.BI. 

SECURrrY  CLASSIFICATION: 

None. 

SYSTEM  location: 

National  Institutes  of  Health.  Westwood 
Building,  5333  VVestbard  Avenue, 
Bethesda,  MQ  20892 

categories  of  individuals  covered  by  the 
system: 

List  of  consultants  available  for  use  in 
evaluation  of  National  Heart,  Lung,  and 
Blood  Institute  special  grants  and 
contracts. 

categories  of  records  in  the  system: 
Names  imd  resumes. 

AUTHORPTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
42l'.S.C.  241({i).  281. 

PURPOSE(S): 

(1)  To  identify  and  select  experts  and 
(.onsultants  for  program  reviews  and 
evaluations.  (2)  For  use  in  evaluation  of 
NHLBI  special  grants  and  contiacts. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  ol 
an  individual  in  response  to  an  inquiry 
fr(un  th(!  congressional  office  made  at 
the  reciuest  of  that  individual. 

2.  In  the  event  of  litigation  where  thi- 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  otficial  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
diref.tly  affect  the  operations  of  the 
Department  or  any  of  its  components:  (u 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
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represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure 
is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

POLiaES  AND  PRACTICES  FOR  STOfWIQ, 
RETRIEVING,  ACCESS»«J,  RETAINJNG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Computer  disc  and  file  folders. 

RETRIEVABttJIY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

1.  Authorized  users:  Data  on  computer 
files  is  accessed  by  keyword  known 
only  to  authorized  users. 

2.  Physical  safeguards:  Rooms  where 
records  are  stored  are  locked  when  not 
in  use. 

3.  Procedural  safeguards:  During 
regular  business  hours,  rooms  are 
unlocked  but  are  controlled  by  on-site 
personnel. 

This  system  of  records  will  be 
protected  according  to  the  standards  of 
Chapter  45-13  of  the  HHS  General 
Administration  Manual,  "Safeguarding 
Reoords  Contained  in  Systems  of 
Records,"  supplementary  Chapter  PHS 
hf:  45-13,  and  Part  6,  "ADP  Systems 
Security,"  of  the  HHS  Information 
Resources  Management  Manual  and  the 
National  Institute  of  Standards  and 
Technology  Federal  Information 
Processing  Standards  (FIPS  Pub.  41  and 
FIPS  Pub.  31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  1100-G.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Review  Branch,  National  Heart, 
Lung,  and  Blood  Institute,  Westwood 
Building,  Room  557A,  5333  Westbard 
Avenue,  Bethesda,  MD  20892 

NOTIRCATION  PROCEDURE: 

To  determine  if  a  record  exists, 
contact: 

Privacy  Act  Coordinator,  NHLBI. 
National  Institutes  of  Health.  31/ 
5A10,  31  Center  Drive,  MSC  2490 
Bethesda,  MD  20892-2490 
The  requester  must  also  verifv  his  or 

her  identity  by  providing  either  a 


IMI 


notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  vnllful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  imder  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PflOCEpURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  emy. 

CONTESTINQ  RECORD  PROCHNJRE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Subject  individual.   • 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVBJONS 
OF  THE  ACT: 

None. 
09-25-0093 
SYSTEM  NAME: 

Administration:  Authors,  Reviewers, 
Editorial  Board,  and  Members  of  the 
Journal  of  the  National  Cancer  Institute, 
HHS/NIH/NQ. 

SECURITY  CLASSmCATION: 

None. 

SYSTEM  LOCATION: 

Building  82,  Room  239,  9030  Old 
Georgetown  Road,  Bethesda.  .MD 
20814. 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
may  be  stored. 

CATEGORIES  OF  INDlVtOUALS  COVERED  BY  THE 
SYSTEM: 

Authors  and  manuscript  reviewers 
and  members  of  the  Journal  of  the 
National  Cancer  Institute  (JNCI) 
editorial  board. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Accepted,  rejected  and  pending 
maiuscripts  and  review  comments. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
42  U.S.C  241,  281. 

PURPOSE(S): 

Manuscript  review  by  NCI  staff  of 
manuscripts  submitted  for  possible 


publication  in  the  Journal  of  the 
National  Cancer  Institute  or  JNQ 
Monographs. 

ROtmNE  uses  of  records  mamtameo  m  the 

SVSTEMI,  MCLUDMC  CATEGORKS  OF  USERS  AMD 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  Disclosure  may  be  made  to 
qualified  experts  not  within  the 
definition  of  Department  employees  for 
opinions  as  a  part  of  the  review  of 
manuscripts. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  op)erations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 
retrievabiltty: 

Records  are  retrieved  by  name  and 
manuscript  number. 

SAFEGUARDS: 

1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  access  only  to  JNCI 
staff  personnel,  the  Editor  in  Chief,  and 
members  of  the  Board  of  Editors  whose 
duties  require  the  use  of  such 
information. 

2.  Physical  safeguards:  Records  are 
kept  in  a  limited  access  area  where  an 
employee  is  present  at  all  times  during  ' 
working  hours.  The  Building  is  locked 
during  off-duty  hours. 

3.  Procedural  safeguards:  Access  to 
manual  files  is  tightly  controlled  bv 
office^taff.  Only  authorized  users  may 
have  access  to  the  files 

Information  that  identifies  reviewers 
is  not  maintained  in  computer  files. 

RETEKTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authoritv  of  the  NIH  Records 
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Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-'161).  item  8000-A-l(b), 
which  allows  records  to  be  kept  for  a 
maximum  period  of  one  year  after  year 
in  which  published  or  presented.  Refer 
to  the  NIH  Marual  Chapter  for  specific 
disposition  instructions 

SYSTEM  MANAGER    NO  ADDRESS: 

System  Specialist.  Scientific 
Publications  Branch.  Building  82. 
Room  239.  9030  Old  Georgetown 
Road.  Bethesda  MD  20814. 

NOTIFICATION  PROCEDURF: 

Write  to  System  Manager  to  determine 
if  a  record  exists.  The  requester  must 
iilso  verify  his  or  her  identity  by 
providing  either  a  notarization  of  the 
request  or  a  written  certification  that  the 
requester  is  who  he  or  she  claims  to  be 
and  understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act.  subject  to  a  five  thousand 
dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Authors  and  reviewers. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-<X)99 
SYSTEM  NAME: 

Clinical  Research:  Patient  Medical 
Records,  HHS/NIH/CC. 

SECURrrY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

National  Institutes  of  Health,  Medical 
Record  Department.  10  Center  Drive 
MSC  1192,  Bethesda.  MD  20892- 
1192. 


and  at  private  organizations  under 
contract.  Write  to  the  system  manager 
for  a  list  of  current  locations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Registered  Clinical  Center  patients. 
Some  individuals  not  registered  as 
patients  but  seen  in  Clinical  Center  for 
diagnostic  tests. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  treatment  records. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  Li.S.C.  241.  248;  "Research  and 
Investigation,"  and  "Hospitals,  Medical 
Fxnniination,  and  Medical  Care." 

PURPOSE(S): 

(1)  To  provide  a  continuous  history  of 
the  treatment  afforded  individual 
patients  in  the  Clinical  Center;  (2)  To 
provide  a  data  base  for  the  clinical 
research  conducted  within  the  hospital. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Information  may  be  used  to 
respond  to  Congressional  inquiries  for 
constituents  concerning  their  admission 
to  NIH  Clinical  Center. 

2.  Social  Work  Department  may  give 
pertinent  information  to  community 
agencies  to  assist  patients  or  their 
families. 

3.  Referring  physicians  receive 
medical  information  for  continuing 
patient  care  after  discharge. 

4.  Information  regarding  diagnostic 
problems,  or  having  unusual  scientific 
value  may  be  disclosed  to  appropriate 
medical  or  medical  research 
organizations  or  consultants  in 
connection  with  treatment  of  patients  or 
in  order  to  accomplish  the  research 
purposes  of  this  system.  For  example, 
tissue  specimens  may  be  sent  to  the 
Armed  Forces  Institute  of  Pathology;  X- 
rays  may  be  sent  for  the  opinion  of  a 
radiologist  with  extensive  experience  in 
a  particular  kind  of  diagnostic 
radiology.  The  recipients  are  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  these  records. 

5.  Records  may  be  disclosed  to 
representatives  of  the  Joint  Commission 
on  Accreditation  of  Hospitals 
conducting  inspections  to  ensure  that 
the  quality  of  Clinical  Center  medical 
record-keeping  meets  established 
standards. 

6.  Certain  diseases  and  conditions, 
including  infectious  diseases,  may  be 
reported  to  appropriate  representatives 
of  State  or  Federal  Government  as 
required  by  State  or  Federal  law. 

7.  Medical  information  may  be 
disclosed  to  tumor  registries  for 
maintenance  of  health  statistics. 


8.  The  Department  contemplates  tha' 
it  may  contract  with  a  private  firm  for 
transcribing,  updating,  copying,  or 
otherwise  refining  records  in  this 
.system.  Relevant  records  will  be 
disclosed  to  such  a  contractor.  The 
contractor  will  be  required  to  comply 
with  the  requirements  of  the  Privacy  At 
with  respect  to  such  records. 

9.  In  the  event  of  litigation  where  tht? 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  deterniim- 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  of  any  of  its  components:  o 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activitj«s  of  the  Public  Health 
Service  in  connection  with  such 
individual,  the  Department  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the  Departinen' 
of  Justice  to  enable  that  agency  to 
present  an  effective  defense,  provided 
that  such  disclosure  is  compatible  with 
the  purpose  for  which  the  records  wcw. 
collected. 

10.  (a).  PHS  may  inform  the  sexual 
and/or  needle-sharing  partner(s)  of  a 
subject  individual  who  is  infected  witii 
the  human  immunodeficiency  virus 
(HIV)  of  their  exposure  to  HIV,  under 
the  following  circumstances:  (1)  The 
information  has  been  obtained  in  the 
course  of  clinical  activities  at  PHS 
facilities  carried  out  by  PHS  personnel 
or  contractors;  (2)  The  PHS  employee  or 
contractor  has  made  reasonable  efforts 
to  counsel  and  encourage  the  subject 
individual  to  provide  the  information  to 
the  individual's  sexual  or  needle- 
sharing  partner(s);  (3)  The  PHS 
employee  or  contractor  determines  that 
the  subject  individual  is  unlike  Iv  to 
provide  the  information  to  the  sexual  or 
needle-sharing  partner(s)  or  that  the 
provision  of  such  information  cannot 
reasonably  be  verified:  and  (4)  The 
notification  of  the  partner(s)  is  made, 
whenever  possible,  by  the  subject 
individual's  physician  or  by  a 
professional  counselor  and  shall  follow 
standard  counseling  practices. 

(b).  PHS  may  disclose  informatio'i  to 
State  or  local  public  health  departments, 
to  assist  in  the  notification  of  the  subject 
individual's  sexual  and/or  needle- 
sharing  partner(s),  or  in  the  verification 
that  the  subject  individual  has  notified 
such  sexual  or  needle-sharing  partner(s) 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders  and/ 
or  on  microfiche,  and  on  computer 
tjipes. 

RETRIEVABILrTY: 

Records  are  retrieved  by  unit  number 
and  patient  name. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical,  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  users:  Employees 
maintaining  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
pJiysicians  and  dentists  and  other  health 
care  professionals  officially 
participating  in  patient  care,  to 
contractors,  or  to  NIH  researchers 
specifically  authorized  by  the  system 
manager. 

2.  Physical  safeguards:  AW  record 
fnoilities  are  locked  when  .system 
personnel  are  not  present. 

3.  Procedural  safeguards:  Access  to 
files  is  strictly  controlled  by  the  system 
manager.  Records  may  be  removed  only 
by  system  personnel  following  receipt  of 
a  request  signed  by  an  authorized  user. 
Access  to  computerized  records  is 

I  controlled  by  the  use  of  security  codes 
I  known  only  to  the  authorized  user. 
,  Codes  are  user-  and  function-specific. 

Contractor  compliance  is  as.sured 
'  through  inclusion  of  Privacy  Act 
requirements  in  contract  clauses,  and 
through  monitoring  by  contract  and 
project  officers.  Contractors  who 
j  maintain  records  in  this  system  are 
instructed  to  make  no  disclosure  of  the 
records  except  as  authorized  by  the 
system  manager. 

These  practices  are  in  compliance 
u  ith  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,    Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13. 
and  Part  6,  "ADP  Systems  Security."  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 


"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361).  item  300O-E-22. 
which  allows  records  to  be  kept  until  no 
longer  needed  for  scientific  reference. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief.  Medical  Record  Department, 
National  Institutes  of  Health,  10 
Center  Drive  MSC  1192,  Bethesda. 
MD  20892-1192. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  system  manager  at  the  above 
address.  The  requester  must  provide 
tangible  proof  of  identify,  such  as  a 
driver's  Ucense.  If  no  identification 
papers  are  available,  the  requester  must 
verify  his  or  her  identity  by  providing 
either  a  notarization  of  the  request  or  a 
written  certification  that  the  requester  is 
who  he  or  she  claims  to  be  and 
understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act.  subject  to  a  five  thousand 
dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion.  The 
repre.sentative  may  be  a  physician,  or 
other  health  professional,  or  other 
responsible  individual.  The  subject 
individual  will  be  granted  direct  access 
unless  it  is  determined  that  such  access 
is  likely  to  have  an  adverse  effect  on 
him  or  her.  In  that  case,  the  medical/ 
dental  record  will  be  sent  to  the 
designated  representative. 

The  individual  will  be  informed  in 
writing  if  the  record  is  sent  to  the 
representative. 

A  parent  or  guardian  who  requests 
notification  of  or  access  to  .)  <  hild's/ 
incompetent  person's  record  shall 
designate  a  family  physician  or  other 
health  professional  (other  than  a  family 
member)  to  whom  the  record,  if  any, 
will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child/ 
incompetent  personas  well  as  his/her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
identify  the  specific  reports  and  related 
dates  pertaining  to  the  information  to  be 
released.  There  may  be  a  fee  for 
reproducing  more  than  20  pages  of 


material.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  system  manager  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested, 
and  state  the  corrective  action  sought 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely  or 
irrelevant.  The  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevant,  incorre<,i,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Referring  physicians,  other  medicjil 
facilities  (with  patient's  consent), 
patients,  relatives  of  patients. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0102 

SYSTEM  NAME: 

Grants  As.sociates  Program  Working 
Files,  HHS/NIH/OER. 

SECURrrY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Extramural  Staff  Training  Office. 
National  Institutes  of  Health,  Building 
31,  Room  5B35,  9000  Rockville  Piko," 
Betht'sdn.  Mar\  land  20892. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Grants  Associates  Training  Program 
Participants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications,  curriculum  vitae. 
reports  on  assignments,  critiques  of 
courses,  super\isors  endorsements, 
summary  of  assignments,  and 
correspondence. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  use.  Part  III:  42  U.S.C.  241  c. 

PURPOSE(S):  THE  PURPOSE  OF  THE  SYSTEM  IS 
FOR  PROGRAM  MANAGEMENT  INCLUDING: 

1.  Assisting  participants  in  obtainin;^ 
ma.ximum  benefits  from  the  Program; 

2.  Providing  information  to  current 
Grants  Associates  about  assignments 
and  opportunities; 

3.  Providing  resumes  to  other  HHS 
components  for  possible  employment  of 
the  Grants  Associates  trainee; 

4.  Reviewing  and  evaluating  the 
Programs. 
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ROUTINE  USES  Of  RECORDS  MAI^frAINED  M  THE 
SYSTEM,  INCLUOIMG  CATEGORIES  OF  USERS  AMO 
PUAPOSES  Of  SUCH  USES: 

1.  Disclosure  may  be  made  to  the 
Office  of  Personnel  Management  for 
salan'  approval. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  Disclosure  may  be  made  to  the 
Department  of  Justice,  or  to  a  court  or 
other  tribunal  from  this  system  of 
records,  when  (a)  HHS.  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
record  by  the  Department  of  Justice,  the 
court  or  the  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case  HHS  has 
determined  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

RETRIEVABILITY: 

Records  are  retrieved  by  name. 

SAFEGUARDS: 

1.  Authorized  users:  Access  limited  to 
system  manager  and  staff.  Other  one- 
time and  special  access  by  other 
employees  is  granted  on  a  need  to  know 
basis  as  specifically  authorized  by  the 
system  manager. 

2.  Physical  safeguards:  Records  are 
stored  in  local  cabinets  in  offices  which 
are  locked  during  off-duty  hours. 

3.  Procedural  safeguards:  Access  to 
the  files  is  strictly  controlled  by 
employees  who  maintain  the  files. 
Records  may  be  removed  from  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 


"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361).  item  2300-320-1, 
which  allows  records  to  be  destroyed 
after  a  maximum  period  of  2  years  af^er 
completion  of  grants  associate 
appointment. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  HSA  Development  Programs, 
NIH,  Building  31,  Room  5B35.  9000 
Rockville  Pike.  Bethesda.  MD  20892. 

NOTIHCATION  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
own  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedure  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  the  official  specified  under 
the  notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought  and  your 
reason  for  requesting  the  correction, 
along  with  supporting  information 
showing  how  the  record  is  inaccurate, 
incomplete,  untimely,  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

The  subject  individual,  educational 
institutions  attended  by  the  individual, 
personal  references;  and  the  Office  of 
Personnel  Management. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0105 
SYSTEM  NAME: 

Administration:  Health  Records  of 
Employees,  Visiting  Scientists,  Fellows. 
Contractors  and  Others  who  Receive 
Medical  Care  Through  the  Employee 
Health  Unit.  HHS/NIH/ORS. 

SECURnrv  classification: 

None. 


SYSTEM  LOCATION: 

Building  10  and  13.  NIH.  9000  Rockville 

Pike.  Bethesda.  MD  20892; 
Westwood  Building.  5333  Westbard 

Ave..  Bethesda.  MD  20892; 
Parklawn  Building,  5600  Fishers  Lane. 

Rockville.  MD  20857; 
Rocky  Mountain  Laboratories. 

Hamilton,  Montana  59840. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees,  fellows,  visiting 
scientists,  relatives  of  inpatients, 
visitors,  contractors,  and  others  who 
receive  medical  care  through  the 
Employee  Health  Unit. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Medical  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM" 
5  U.S.C.  7901. 

PURPOSE(S): 

1.  For  medical  treatment; 

2.  Upon  researcher  request  with 
individual's  written  permission,  release 
of  record  for  research  purposes  to 
medical  personnel; 

3.  Upon  request  by  HHS  personnel 
offices  for  determination  of  fitness  for 
duty,  and  for  disability  retirement  and 
other  separation  actions; 

4.  For  monitoring  personnel  to  assure 
that  safety  standards  are  maintained. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  Federal. 
State,  and  local  government  agencies  for 
adjudication  of  benefits  under 
workman's  compensation,  and  for 
disability  retirement  and  other 
separation  actions. 

2.  To  district  office  of  OPEC, 
Department  of  Labor  with  copies  to  the 
U.S.  Office  of  Personnel  Management 
for  processing  of  disability  retirement 
and  other  separation  actions. 

3.  Upon  non-HHS  agency  request,  for 
examination  to  determine  fitness  for 
duty  with  copies  to  requesting  agency 
and  to  the  U.S.  Office  of  Persomiel 
Management. 

4.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  any  inquiry' 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

5.  The  Department  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS, 
or  any  component  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 


Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation, 
and  HHS  determines  that  the'use  of 
such  records  by  the  Department  of 
Justice,  court  or  other  tribunal  is 
relevant  and  necessary  to  the  litigation 
and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however  that  in  each 
case,  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
cqllected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

RETRIEVABILrrY: 

Records  are  retrieved  hv  name  and 
SSN. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
p^^icular  records  maintained  in  each 
prt^ect. 

pach  site  implements  personnel, 
physical  and  procedural  safeguards 
such  as  the  following: 

I.  Authorized  users:  Access  is  limited 
to  authorized  personnel  (system 
manager  and  staff;  Occupational 
Medicine  Service  staff;  and  personnel 
and  administrative  officers  with  need 
for  information  for  fitness  for  duty, 
disability,  and  other  similar 
doierminations.) 

i.  Physical  safeguards:  Files  are 
maintained  in  locked  cabinets. 

^.  Procedural  safeguards:  Access  to 
fil0s  is  strictly  controlled  by  authorized 
staff. 

RETEffriON  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule,  Manual  Chapter  1743 
(HHS  Records  Management  Manual, 
Appendix  B-.'^ei).  item  2300-792-3. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Director.  Division  of  Safety. 
NIH.  Building  31.  Room  1C02,  9000 
Rockville  Pike.  Bethesda.  MD  20892 

Chief.  Rocky  Mountain  Operations 
Branch,  Rocky  Mountain  Laboratories 
(RMS),  National  Institutes  of  Health. 
Hamilton,  MT  59840. 
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NOTIRCATION  PROCEDURE: 

Contact  System  Manager  at 
appropriate  treatment  location  listed 
above,  to  determine  if  a  record  exists. 
The  requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  5,000  dollar  fine. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requester  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  (jr  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Records  contain  data  resulting  from 
clinical  and  preventative  services 
provided  at  treatment  location,  and  data 
received  from  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Nonfl. 
09-25-0106 

SYSTEM  NAME: 

Administration:  Orfii:e  of  the  NIH 
Director  and  Institutc/Centcr/Division 
Correspondence  Records,  HH.S/NIH/OD. 

SECURPTY  CLASSIFICATION: 
None. 

SYSTEM  LOCATION: 

Executive  Secretariat,  Office  of  the 

Director,  Building  1.  Room  Bl-55. 

9000  Rockville  Pike.  Bethesda,  MD 

20892 
Office  of  Legislative  Policy  and 

Analysis.  Office  of  the  Director. 

Building  1,  Room  244.  9000  Rockville 

Pike.  Bethesda.  MD  208<)2 
and 

Institute/Center/Division  Staff  Offices 
that  retain  correspondent:e  files.  Write 


to  the  appropriate  system  manager  listed 
in  Appendix  I  for  a  list  of  current 
locations  and  for  the  address  of  the 
Federal  Records  Center  where  records 
are  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  contacted  the 
NIH  Director  or  his/her  subordinates,  or 
have  been  contacted  in  writing  by  one 
of  these  officials. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence  and  other  supporting 
documents. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  use  301  44  use  3101. 

PURPOSE(S): 

1.  To  control  and  track  all 
correspondence  documents  addresMuJ 
or  directed  to  the  NIH  Director  or  his/ 
her  subordinates,  as  well  as  documents/ 
supporting  documents  initiated  by 
them,  in  order  to  assure  timely  and 
appropriate  attention. 

2.  Incoming  correspondence  and 
supporting  documentation  is  for\v.i,-di  d 
to  other  HHS  components  when  a 
response  from  them  is  warranted. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  ro( ord  u) 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  .it 
the  request  of  that  individual. 

2.  Disclosure  may  be  made  from  this 
system  of  records  by  the  Department  of 
Health  and  Human  Services  (HHS)  to 
the  D«!partnient  of  Justice,  or  to  a  court 
or  other  tribunal,  when  (a)  HHS.  or  any 
component  thereof:  or  (b)  any  HHS 
employee  in  his  or  her  official  capat  ily; 
or  (c)  any  HHS  employee  in  his  or  hi'r 
individual  capacity  where  the 
Department  of  Justice  (or  HHS.  wher*-  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee:  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  lik(!l\  to  affect  HHS  or  am 
of  its  components,  is  a  party  to  litigalio:; 
or  has  any  interest  in  such  litigation, 
and  HHS  determines  that  the  use  of 
such  records  by  the  Department  (if 
Justice,  court  or  other  tribunal  is 
relevant  and  necessary  to  the  litigiilion 
and  would  help  in  the  effective 
representation  of  the  government.! I 
party,  provided,  however  that  in  eac  h 
case.  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  wi'P' 
collected. 
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"OLIOES  AND  PflACTICES  FOR  STORING, 

nrrmevmc,  accessing,  retamng,  and 
disposing  of  records  m  the  system: 

storage: 

Records  are  stored  by  computer  index. 
optical  image  and  in  file  folders. 

RETRIEVABtLfTY: 

Records  are  retrieved  by  name, 
document  number,  date,  and  subject. 

SAFEGUARDS: 

1 .  Authorized  users:  Access  to  textual 
records  is  limited  to  authorized 
personnel  (system  managers  and  staff]. 

2.  Physical  safeguards.  Physical 
access  to  records  is  restricted  to 
authorized  personnel. 

3.  Procedural  safeguards:  Access  to 
textual  records  is  strictly  controlled  by 
system  managers  and  staff.  Records  may 
be  removed  from  files  only  at  the 
request  of  system  managers  or  other 
authorized  employees.  Computer  files 
are  password  protected. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual.  "Safeguarding  Records 
Contained  in  Systems  of  Records." 
supplementary  Chapter  PHS  hf:  45-13. 
and  Part  6.  "ADP  Systems  Security."  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (PIPS  Pub.  41  and  FTPS  Pub. 
-31). 

RETErfTtON  AND  D4SPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  1700-C.  which 
allows  records  to  be  kept  for  a 
maximum  period  of  6  years.  Refer  to  the 
NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

System  Managers  are  listed  in 
Appendix  I;  each  maintains  full 
responsibility  for  their  specific 
correspondence  system. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  appropriate  system  manager  as 
listed  in  Appendix  I.  The  requester  must 
also  verif>'  his  or  her  identity  by 
providing  either  a  notarization  of  the 
request  or  a  wTitten  certification  that  the 
requester  is  who  he  or  she  claims  to  be 
and  understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 


false  pretenses  is  a  criminal  offense 
under  the  Act.  subject  to  a  five  thousand 
dollar  fine. 

RECORD  ACCESS  mOCEOURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify'the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Records  are  derived  from  incoming 
and  outgoing  correspondence. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
Appendix  I:  System  Managers 

Director,  Executive  Secretariat.  Office  of  the 
Director.  Building  1,  Room  Bl-55.  9000 
Rockville  Pike.  Bethesda.  MD  20892 

Acting  Associate  Director.  Office  of 
legislative  Policy  and  Analysis,  Office  of 
the  Director,  Building  1.  Room  244.  9000 
Rockville  Pike,  Bethesda.  MD  20892 

National  Cancer  Institute  (NCI).  Secretary  to 
the  Director,  Building  31.  Room  11A48, 
Bethesda.  MD  20892 

National  Heart,  Lung  and  Blood  Institute 
(NHLBI),  Secretary  to  the  Director.  OD. 
Director's  Office,  Building  31,  Room  5A52, 
31  Center  Drive,  MSC  2486.  Bethesda,  MD 
20892-2486 

National  Institute  of  Diabetes  and  Digestive 
and  Kidney  (NIDDK),  Director,  OHRR, 
Building  31.  Room  9A04,  Bethesda,  MD 
20892 

National  Institute  of  Environmental  Health 
Sciences  (NIEHS),  Executive  Secretariat, 
PO  Box  12233,  South  Campus,  Building  2, 
Room  B201.  Research  Triangle  Park,  NC 
27709 

National  Eye  Institute  (NEI).  Administrative 
Officer,  Building  31.  Room  6A19,  31  Center 
Drive  MSC  2510,  Bethesda,  MD  20892- 
2510 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
(NIAMS),  Director.  Office  of  Scientific  and 
Health  Communications.  Building  31. 
Room  4C05.  Bethesda,  MD  20892 

National  Institute  on  Deafness  and  Other 
Communication  Disorders  (NIDCD),  Chief, 
Administrative  Management  Branch, 
Building  31,  Room  3C21,  Bethesda.  MD 
20892 

National  Institute  of  General  Medical  Science 
(NIGMS),  Secretary  to  the  Director, 
VVestwood  Building.  Room  926,  Bethesda, 
MD  20892 


NaUonal  Library  of  Medicine  (NLM). 

Executive  Assistant,  Office  of  the  Director, 

Building  38,  Room  2E17.  Bethesda  MD 

20894 
Fogarty  International  Center  (FlC),  Secretary' 

to  the  Director,  Building  31.  Room  B2C06. 

Bethesda.  MD  20892 
Office  of  Aides  Research  (OAR).  Special 

Assistant  for  Liaison  Activities,  Building 

31,  Room  5Cl2,  Bethesda,  MD  20892 
National  Institute  on  Drug  Abuse  (NIDA), 

Executive  Secretariat,  Room  10-15. 

Parklawn  Building,  Rockville.  MD  20857 
National  Institute  on  Alcohol  Abuse  and 

Alcoholism  (NIAAA),  Executive 

Secretariat,  Willco  Building,  Suite  400, 

6000  Executive  Blvd.  MSC  7003,  Bethesda, 

MD  20892-7003 
National  Institute  of  Mental  Health  (NIMH). 

Executive  Secretariat.  Room  17C-25, 

Parklawn  Building.  Rockville,  MD  20857 
Washington  National  Records  Center,  4205 

Suitland  Road,  Washington.  DC  20857 

09-25-0112 

SYSTEM  NAME: 

Grants  and  Cooperative  Agreements: 
Research.  Research  Training, 
Fellowship  and  Construction 
Applications  and  Related  Awards,  HHS/ 
NIH/OD. 

SECURrrY  CLASSIFICATION: 

None. 


SYSTEM  LOCATION: 
See  Appendix  I. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Grant  applicants  and  Principal 
Investigators;  Program  Directors; 
Institutional  and  Individual  Fellows; 
Research  Career  Awardees;  and  other 
employees  of  Applicant  and/or  grantee 
institutions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Grant  and  cooperative  agreement 
applications  and  review  histofy.  awards, 
financial  records,  progress  reports, 
payback  records,  and  related 
correspondence. 

AUTHORmr  FOR  MAIhTTENANCE  OF  THE  SYSTEM: 

"Research  and  Investigation," 
"Appointment  and  Authority  of  the 
Directors  of  the  National  Research 
Institutes,"  "National  Institute  of  Mental 
Health."  "National  Institute  on  Drug 
Abuse."  "National  Institute  on  Alcohol 
Abuse  and  Alcoholism."  "National 
Cancer  Institute."  "National  Heart.  Lung 
and  Blood  Institute."  "National  Institute 
of  Diabetes,  and  Digestive  and  Kidney 
Diseases,"  "National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases,"  "National  Institute  on 
Aging,"  "National  Institute  on  Allergy 
and  Infectious  Diseases,"  "National 
Institute  of  Child  Health  and  Human 
Development,"  "National  Institute  of 


Dental  Research,"  "National  Eye 
Institute,"  "National  Institute  of 
Neurological  Disorders  and  Stroke," 
National  Institute  of  General  Medical 
Sciences,"  "National  Institute  of 
Environmental  Health  Sciences." 
"National  Institute  on  Deafness  and 
Other  Communication  Disorders," 
"National  Institute  of  Nursing 
Research,"  and  the  "National  Library  of 
Medicine,"  of  the  Public  Health  Service 
Act.  (42  U.S.C.  241,  284,  285,  285(b),  (c), 
(d).(e),(f).(g).(h).(i).(j).(k).(l).(m). 
286b-286b-7. 

PURPOSE(S): 

1 .  Information  provided  is  used  by 
NIH  staff  for  review,  award,  and 
administration  of  grant  programs. 

2.  Information  is  also  used  to 
maintain  communication  with  former 
fellows  who  have  incurred  an  obligation 
through  the  National  Research  Service 
Award  Program. 

3.  Staff  may  also  use  curriculmn  vitae 
to  identify  candidates  who  may  serve  as 
ad  hoc  consultants  or  committee  and 
council  members  in  the  grant  peer 
review  process. 

ROUTINE  USES  OF  RECORDS  MAMTAMCO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  of 
assignments  of  research  investigators 
and  project  monitors  to  specific  research 
projects  to  the  National  Technical 
Information  Service  (NTIS),  Department 
of  Commerce,  to  contribute  to  the 
Smithsonian  Science  Information 
Exchange,  Inc. 

2.  Disclosure  may  be  made  to  the 
cognizant  audit  agency  for  auditing. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

4.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

5.  Disclosure  may  be  made  to 
qualified  experts  not  within  the 
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definition  of  Department  employees  as 
prescribed  in  Department  Regulations, 
45  CFR  56.2,  for  opinions  as  a  part  of 
the  application  review  and  award 
administration  processes. 

6.  Disclosure  may  be  made  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
record  is  relevant  and  necessary  to  the 
requesting  agency's  decision  on  the 
matter. 

7.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  imder  which  the 
record  was  provided,  collected;  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposiu-e  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  exc^t  (a)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (b)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of.  and 
willingness  to  abide  by  these  provisions. 

8.  Disclosure  may  be  made  to  a 
private  firm  for  the  purpose  of  collating, 
analyzing,  aggregating  or  otherwise 
refining  records  in  a  system.  Relevant 
records  will  be  disclosed  to  such  a 
contractor.  The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such  records: 

9.  Disclosure  may  be  made  to  tHe 
grantee  institution  in  connection  with 
the  review  of  an  application  or 


performance  or  administration  under 
the  terms  and  conditions  of  the  award, 
or  in  connection  with  problems  that 
might  arise  in  performance  or 
administration  if  an  award  is  made  on 
a  grant  proposal. 

10.  Disclosure  may  be  made  to  the 
profit  institution's  president  or  official 
responsible  for  signing  the  grant 
application  in  connection  with  the 
review  or  award  of  a  grant  application 
and  in  connection  with  the 
administration  and  performance  of  a 
grant  under  the  terms  and  conditions  of 
the  awards. 

DISCLOSURE  TO  CONSIAIER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12):  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(n)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

The  Department  may  disclose  to 
consumer  reporting  agencies 
information  on  individuals  who  have 
failed  to  meet  payback  obligations 
incurred  under  awards  made  under 
authority  of  the  National  Research 
Service  Awards  Program  (41  U.S.C. 
2891-1).  Information  disclosed  includes 
data  identifying  the  individual,  the 
amount,  status  and  history  of  the 
obligation,  and  that  the  obligation  arose 
from  an  award  made  under  the  National 
Research  Service  Awards  Program. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  in  file  folders,  on  computer 
tapes  and  discs,  cards  and  in  notebooks. 

RETRIEVABHJTV: 

Retrieved  by  name  and  grant  number. 

SAFEGUARDS: 

A  variety  of  physical  and  procedural 
safeguards  are  implemented,  as 
appropriate,  at  the  various  locations  of 
this  system: 

1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
officials  whose  duties  require  use  of  the 
information.  These  officials  include 
review  groups,  grants  management  staff, 
other  extramural  program  staff,  health 
scientist  administrators,  data  processing 
and  analysis  staff  and  management 
officials  with  oversight  responsibilities 
for  extramural  programs.  Other  one-time 
and  special  access  is  granted  on  an 
individual  basis  as  specifically 
authorized  by  the  system  manager. 
Authorization  for  access  to 
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computisrized  files  is  controlled  by  the 
system  manager  or  designated  official 
and  is  granted  on  a  nced-to-knovv  basis. 
Lists  of  authorized  users  are  maintained. 

2.  Physical  safeguards:  Secured 
facilities,  locked  rooms,  locked  cabinets, 
personnel  screening;  records  stored  in 
order  of  grant  numbers  which  are 
randomly  assigned. 

3.  Procedural  safeguards:  Access  to 
file  rooms  and  files  is  strictly  controlled 
by  files  staff  or  other  designated 
officials;  charge-out  cards  identifying 
users  are  required  for  each  file  used; 
inactive  records  are  transferred  to 
controlled  storage  in  Federal  Records 
Center  in  a  timely  fashion;  retrieval  of 
records  from  inactive  storage  is 
controlled  by  the  system  manager  or 
designated  official  and  by  the  NIH 
Records  Management  Officer;  computer 
files  are  password  protected  and  access 
is  actively  monitored  by  the  Computer 
Center  to  prevent  abuse.  Employees  are 
given  specialized  training  in  the 
requirements  of  the  Privacy  Act  as 
applied  to  the  grants  program. 

These  particular  safeguards  are 
developed  in  accordance  with  Chapter 
45-13.  "Safeguarding  Records 
Contained  in  Systems  of  Records,"  of 
the  HHS  General  Administration 
Manual,  supplementarj-  Chapter  PHS  hf: 
45-13.  and  Part  6.  "ADP  Systems 
Security",  of  the  HHS  Information 
Resources  Management  Manual  and  the 
National  Institute  of  Standards  and 
Technology  Federal  Infornwtion 
Processing  Standards  (FIPS  Pub.  41  and 
TIPS  Pub.  31). 

RETEKTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361),  items:  4000-B-l; 
4000-B-4;  4000-C-l  and,  4600-D-l. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SVSTEM  MANAGER  AND  ADDRESS: 
See  Appendix  II. 

NOTIFICATK>N  PROCEDURE: 

Write  to  Official  at  the  address 
specified  in  Appendix  11  to  determine  if 
a  record  exists.  The  requester  must  also 
verify  his  or  her  identity  by  providing 
either  a  notarization  of  the  request  or  a 
WTitten  certification  that  the  requester  is 
who  he  or  she  claims  to  be  and 
understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act,  subject  to  a  five  thousand 
dollar  fine. 


RECORD  ACCESS  PROCEDURE: 

Write  to  the  official  at  the  address 
specified  in  Appendix  IV  to  obtain 
access  to  a  record,  and  provide  the  same 
information  as  is  required  under  the 
Notification  Procedures  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought. 

Individuals  may  also  request  listings 
of  accountable  disclosures  that  have 
been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  at  the  address 
specified  in  Appendix  II,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inacciu-atc. 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  by  applicant; 
supplemented  by  outside  reviewers  and 
internal  staff. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
Appendix  I:  System  Location 

National  Cancer  Institute.  Executive  Plaza 

South.  Suite  T-42.  6120  Executive 

Boulevard,  Bethesda.  MD  20892 
National  Heart.  Lung,  and  Blood  Institute. 

VVestwood  Building.  Room  4.\09.  S333 

Westbard  Avenue  Bethesda.  MD  20802 
National  Library  of  Medicine.  Building  38A. 

Room  5N509;  8600  Rockville  Pike. 

Bethesda.  MD  20894 
.National  Institute  of  Allergy  and  Infectious 

Di.seases.  Chief.  Grants  Management 

Branch.  DKA.  Solar  Bldg..  Room  4C-09. 

6003  Executive  Blvd..  Rockville,  MD  20892 
National  Institute  of  Allergy  and  Infectious 

Diseases,  Chief.  Management  Information 

Systems  Section.  FMISB.  0AM.  Solar 

Building.  Room  4A-03.  6003  Executive 

Blvd..  Rockville.  MD  20892 
National  Institute  of  Diabetes  and  Digestive 

and  Kidney  Diseases.  Westwood  Building. 

Room  610.  5333  Westbard  Avenue. 

Bethesda,  MD  20892  ' 

National  Institute  of  Arthritis  and 

Musculoskeletal  and  Skin  Diseases. 

Westwood  Building.  Room  5A03.  5333 

Westbard  Avenue.  Bethesda.  MD  20892 
National  Institute  of  Child  Health  and 

Human  Development.  6100  Executive 

Blvd..  Room  7A07,  Bethesda.  MD  20892 
National  Institute  on  Aging,  Gateway 

Building.  Room  2N-212.  7201  Wisconsin 

Avenue.  Bethesda.  MD  20892 
National  Institute  of  Dental  Research.  Grants 

Management  Officer,  Natcher  Building. 

Room  4AS-55,  45  Center  Drive.  MSC  »i402. 

Bethesda,  MD  20892-6402 


National  Institute  of  Environmental  Health 

Sciences,  Grants  Management  Oflicer, 

Building  2,  Room  204. 104  Alexander 

Drive.  Research  Triangle  Park,  NC  27709 
National  Institute  of  General  Medical 

Sciences.  Grants  Management  Officer. 

Natcher  Building.  Room  2AN52.  9000 

Rockville  Pike.  Bethesda,  MD  20892 
National  Institute  of  Neurological  Disorders 

and  Stroke,  Federal  Building.  Room  10A12 

7550  Wisconsin  Avenue.  Bethesda.  MD 

20892 
National  Institute  on  Deafness  and  Other 

Conununication  Disorders.  Executive  Plaza 

South.  Room  400B.  6120  E.xecutive 

Boulevard.  Rockville.  MD  20852 
National  Eye  Institute.  Executive  Plaza 

South.  Room  350,  6120  Executive 

Boulevard,  Bethesda.  MD  20892 
National  Center  for  Research  Resources. 

Westwood  Building.  Room  853.  5333 

Westbard  Avenue,  Bethesda.  MD  20892 
National  Institute  of  Nursing  Research. 

Building  45.  Room  3AN32  MSC  6301. 

Bethesda.  MD  20892-6301 
■  Fogarty  International  Center.  Building  31. 

Room  B2C32.  9000  Rockville  Pike. 

Bethesda,  MD  20892 
Washington  National  Records  Center.  4205 

Suitland  Road,  Suitland.  MD  20409 
National  Institute  on  Drug  Abuse,  Grants 

Management  Branch,  Room  8A-54. 

Parklawn  Building,  5600  Fishers  Lane. 

Rwkville,  MD  20857 
National  Institute  on  Alcohol  Abuse  and 

.Mcoholism,  Grants  Management  Branch. 

Willco  Building.  Suite  504.  6000  Executive 

Blvd.  MSC  7003.  Bethesda,  MD  20892- 
7003 
National  Institute  of  Mental  Health,  Grants 

Management  Branch,  ORM.  Room  7C-15. 
Parklawn  Building,  5600  Fishers  Lane. 
Ro<;kville,  MD  20857 

Appendix  11:  System  Manager  and  Addrt!!>s 

National  Cancer  Institute.  Grants 

Management  Analyst.  Executive  Plaza 
South,  Suite  234,  6120  Executive 
Boulevard,  Bethesda,  MD  20892 

.National  Heart.  Lung,  and  Blood  In.stitute. 
Chief.  Grants  Operations  Branch.  Division 
of  Extramural  Affairs.  Westwood  Building. 
Room  4.M0.  5333  Westbard  Avenue. 
Bethesda.  MD  20892 

National  Library  of  Medicine.  Associate 
nire<:tor  for  Extramural  Programs.  Building 
38A.  Room  5N505.  8600  Rockville  Pike. 
Bethesda.  MD  20894 

National  Institute  of  Allergy  and  Infetf  ious 
Diseases.  Chief.  Grants  Management 
Branch.  DEA.  Solar  Bldg..  Room  4B-21. 
6003  Executive  Blvd..  Bethesda.  MD  20892 

National  Institute  of  Allergy  and  Infectious 
Diseases,  Chief.  Management  Information 
Systems  Section.  FMISB.  OAM.  Solar 
Building,  Room  4A-03.  6003  Executive 
Blvd..  Bethesda.  MD  20892 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases.  Grants 
Management  Officer.  Westwood  Building. 
Roem  407.  5333  Westbard  Avenue. 
Bethesda.  MD  20892 

.National  Institute  of  Diabetes  and  Digestive 
and  Kidney  Diseases,  Grants  Management 
Officer,  Room  637.  Westwood  Building. 
5333  Westbard  Avenue.  Bethesda.  MD 
20892 
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National  Institute  of  Child  Health  and 
Human  Development,  Chief,  Office  of 
Grants  *  Contracts,  6100  Executive  Blvd.. 
Room  8A01,  Bethesda,  MQ  20892 
National  Institute  on  Aging,  Grants 
Management  Officer,  Gateway  Building, 
Room  2N-212,  7201  Wisconsin  Avenue. 
Bethesda.  MD  20892 
National  Institute  of  Dental  Research,  Grants 
Management  Officer,  NIDR.  Natcher 
Building,  Room  4AS-55,  45  Center  Drive 
MSC  6402,  Bethesda.  MD  20892-6402 
National  Institute  of  Environmental  Health 
Sciences.  Grants  Management  Officer. 
Building  2,  Room  204, 104  Alexander 
Drive,  Research  Triangle  Park,  NC  27709 
National  Institute  of  General  Medical 
Sciences,  Grants  Management  Officer. 
NIGMS,  Natcher  Building.  Room  2AN24. 
9000  Rockville  Pike,  Bethesda,  MD  20892 
National  Institute  of  Neurological  Disorders 
and  Stroke,  Grants  Management  Officer, 
Federal  Building,  Room  1004A,  Bethesda, 
MD  20892 
National  Institute  on  Deafness  and  Other 
Communication  Disorders,  Grants 
Management  Officer.  Executive  Plaza 
South.  Room  400B,  6120  Executive 
Boulevard,  Rockville.  MD  20852 
National  Institute  of  Nursing  Research, 
Grants  Management  Officer,  Building  45, 
Room  3AN32  MSC  6301,  Bethesda.  MD 
20892-6301 
National  Eye  Institute.  Grants  Management 
Officer.  Executive  Plaza  South,  Room  350, 
6120  Executive  Boulevard,  Bethesda,  MD 
20892 
National  Center  for  Research  Resources, 
Director,  Office  of  Grants  and  Contracts 
Management,  Westwood  Building,  Room 
853,  5333  Westbard  Avenue,  Bethesda,  MD 
20892 
Fogarty  International  Center,  Scientific 
Review  Administrator,  International 
Studies  Branch,  Building  31,  Room  B2C32, 
9000  Rockville  Pike,  Bethesda,  MD  20892 
National  Institute  on  Drug  Abuse,  Chief, 

Grants  Management  Branch,  Room  8A-54, 
•     Parklawn  Building,  5600  Fishers  Lane, 

Rockville,  MD  20857 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  Chief,  Grants  Operation 
Section,  Willco  Building.  Suite  504,  6000 
Executive  Blvd.  MSC  7003,  Bethesda,  MD 
20892-7003 
National  Institute  of  Mental  Health,  Grants 
Management  Officer,  ORM,  Room  7C-15, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  MD  20857 

Appendix  ni:  Notification  Procedures 

National  Cancer  Institute.  See  Appendix  II 

National  Heart.  Lung,  and  Blood  Institute. 
Privacy  Act  Coordinator,  Building  31, 
Room  "5A10,  31  Center  Drive,  MSC  2490, 
Bethesda.  MD  20892-2490 

National  Library  of  Medicine.  See  Appendix 
II 

National  Institute  of  Allergy  and  Infectious 
Diseases,  See  Appendix  II 

National  Institute  of  Diabetes  and  Digestive 
and  Kidney  Diseases.  Administrative 
Officer.  Building  31.  Room  9A46.  9000 
Rockville  Pike.  Bethesda.  MD  20892 

National  Institute  of  Child  Health  and 
Human  Development,  See  Appendix  U 
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National  Institute  of  Aging,  See  Appendix  II 
National  Institute  of  Dental  Research,  NIDR 

Privacy  Act  Coordinator,  Building  31, 

Room  2C-35,  9000  Rockville  Pike, 

Bethesda,  MD  20892 
National  Institute  of  Environmental  Health 

Services,  See  Appendix  II 
National  Institute  of  General  Medical 

Sciences.  See  Appendix  11 
National  Institute  of  Neurological  Disorders 

and  Stroke,  See  Appendix  II 
National  Institute  on  Deafness  and  Other 

Communication  Disorders,  See  Appendix 

National  Eye  Institute,  See  Appendix  II 
National  Center  for  Nursing  Research,  See 

Appendix  II 
National  Center  for  Research  Resources,  See 

Appendix  II 
Fogarty  International  Center,  See  Appendix  II 
National  Institute  on  Drug  Abuse,  See 

Appendix  II 
National  Institute  on  Alcohol  Abuse  and 

Alcoholism,  See  Appendix  II 
National  Institute  of  Mental  Health,  Privacy 

Act  Coordinator,  Room  15-81.  Parklawn 

Building,  5600  Fishers  Lane,  Rockville,  MD 

20857 

Appendix  IV:  Records  Access  Procedures 

.Naitonal  Cancer  Institute,  Privacy  Act 
Coordinator.  Building  31.  Room  10A30. 
9000  Rockville  Pike,  Bethesda,  MD  20892 
National  Heart,  Lung,  and  Blood  Institute, 

See  Appendix  III 
National  Library  of  Medicine,  See  Appendix 

II 
National  Institute  of  Allergy  and  Infectious 
Diseases,  Privacy  Act  Coordinator,  Solar 
Bldg..  Room  3C-23,  Bethesda.  MD  20892 
National  Institute  of  Diabetes  and  Digestive 

and  Kidney  Diseases.  See  Appendix  II 
National  Institute  of  Child  Health  and 

Human  Development,  See  Appendix  II 
National  Institute  on  Aging,  See  Appendix  II 
National  Institute  of  Dental  Research,  Grants 
Management  Officer,  Westwood  Building, 
Room  518,  5333  Westbard  Avenue, 
Bethesda,  MD  20892 
National  Instihjfe  of  Environmental  Health 

Sciences,  See  Appendix  II 
National  Institute  of  General  Medical 
Sciences,  Privacy  Act  Coordinator,  Natcher 
Building,  Room  3AS43,  9000  Rockville 
Pike,  Bethesda,  MD  20892 
National  Institute  of  Neurological  Disorders 
and  Stroke,  Chief,  Administrative  Services 
Branch,  Building  31,  Room  8A49.  9000 
Rockville  Pike.  Bethesda.  MD  20892 
National  Institute  on  Deafness  and  Other 
Communication  Disorders,  Chief, 
Administrative  .Management  Branch, 
Building  31,  Room  3C02.  9000  Roc  kville 
Pike.  Bethesda,  MD  20892 
National  Eye  Institute.  Administrative 
Officer.  Building  31.  Room  6A17,  9000 
Rockville  Pike,  Bethesda.  .MD  20892 
.National  Center  for  Research  Resources, 
Privacy  Act  Coordinator,  Westwood 
Building,  Room  10A15,  5333  Westbard 
Avenue,  Bethesda,  MD  20892 
Fogarty  International  Center,  See  Appendix  II 
National  Institute  on  Drug  Abuse,  See 

Appendix  II 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  See  Appendix  II 


National  Institute  of  Mental  Heahh,  See 

Appendix  II 
National  Institute  of  Nursing  Research,  See 

Appendix  II 

09-25-0118 
SYSTEM  NAME: 

Contracts:  Professional  Ser\'ices 
Contractors,  HHS/NIH/NCI. 

SECURITY  CUSSIFICATIOH: 
None. 

SYSTEM  LOCATION: 

Building  31,  Room  3A44.  DCT,  9000 

Rockville  Pike,  Bethesda,  MD  20892 
Building  31,  Room  11A33,0D,  9000 

Rockville  Pike,  Bethesda,  MD  20892 
E.xecutive  Plaza  North,  Room  604,  DE.-\, 

9000  Rockville  Pike,  Bethesda,  MD 

20892 
Building  31,  Room  llAll,  DCE,  9000 

Rockville  Pike.  Bethesda,  MD  20892 
Building  31,  Room  10A50.  DCPC.  9000 

Rockville  Pike.  Bethesda.  MD  20892 

Write  to  System  Manager  at  the 
address  below  for  the  address  of  the 
Federal  Records  Center  where  records 
may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Individuals  under  contract  with  the 
National  Cancer  Institute. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Professional  Services  Contracts. 

AUTHOflrtY  FOR  MAWTENANCE  OF  THE  SVSTEM: 

42U.S.C.  241(d).  281. 
PURPOSE(S): 

Used  by  staff  for  general 
administrative  purposes  to  assure 
compliance  with  contract  program 
requirements. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquir> 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  In  the  event  of  litigation  where  thp 
defendant  is  (a)  the  Department,  anv 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity:  (b)  the  United 
States  where  the  Department  det^rniines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
individual  capacity  where  the  Justice 
Department  has  agreed  to  represent  such 
employee,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice  to 
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enable  that  DepartinenI  ti)  present  an 
effective  defense,  provided  such 
disi.lusure  is  compatible  with  the 
purpose  for  which  the  rec  ords  were 
I  ollected. 

POLICIES  AND  PHACTICES  FOR  STORING, 
RETHIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

.Siond  in  Tde  folders. 

REtfllEVABILITY: 

Rf^trieved  by  nanur. 

SAFEGUARDS: 

1.  Authorized  usurs:  Access  is  limited 
lo  authorized  personnel  (system 
iiiiUiaKer  and  staffl. 

2.  Physical  safeguards:  Roc:ords  are 
maintained  in  offices  which  are  locked 
v\hen  not  in  use. 

3.  Procedural  safnguards:  Access  to 
lllt!S  is  strictly  controlled  by  sy.steni 
manager  and  staff. 

RETENTK)N  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
umler  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1^ 
"Keeping  and  Destroying  Records" 
(HIIS  Records  Management  Manual. 
Appendix  B-361).  item  2600-A^, 
which  allows  records  to  be  destroyed 
after  a  maximum  period  of  6  years  and 
3  months  after  final  payment.  Refer  to 
the  NIH  Manual  Chapter  for  spet;ific 
disposition  instructions. 

SVSTEM  MANAGER  AND  ADDRESS: 
Administrative  Officer.  DCT.  Building 

31.  Room  3A44.  9000  RcK:kville  Pike. 

Bethcsda.  MD  20892 
.administrative  Officer.  OD.  National 

Institutes  of  Health.  Building  31, 

Room  11A33,  9000  Rockville  Pike. 

Bethesda.  MD  20892 
.administrative  Officer.  DEA.  Executive 

Plaza  North,  Room  604.  9000 

Rockville  Pike.  Bethesda.  MD  20892 
Administrative  Officer,  DCE,  Building 

31.  Room  11  All.  9000  Rockville  Pike. 

Bethesda.  MD  20892 
.\dministrative  Officer,  DCPC,  Building 

31.  Room  10A50,  9000  Rockville  Pike, 

Bethesda,  MD  20892 

NOTIFICATION  PROCEDURE: 

Write  to  the  appropriate  System 
Manager  listed  above  to  determine  if  a 
record  exists.  The  requester  must  also 
verify  his  or  her  identity  by  providing 
either  a  notarization  of  the  request  or  a 
written  certification  that  the  requester  is 
who  he  or  she  claims  to  be  and 
understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 


under  the  Act,  subject  to  a  five  thousand 
dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  and  reasonably 
identify  the  record  and  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  the  correction,  with 
supporting  justification.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Individuals  in  the  .system. 

SYSTEMS  EXEIWn^ED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

09-25-0126 

SYSTEM  NAME: 

Clinical  Research:  National  Heart, 
Lung,  and  Blood  Institute 
Epidemiological  and  Biometric  Studies, 
HH.S/NIH/NHLBI. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Records  included  in  this  system  are 
located  in  hospitals,  universities, 
research  centers,  research  foundations, 
and  coordinating  centers  under  contract 
with  the  National  Heart,  Lung,  and 
Blood  Institute,  and  in  NHLBI  facilities 
in  Bethesda,  Maryland.  Write  to  the 
system  manager  at  the  address  below  for 
a  list  of  locations,  including  the  address 
of  any  Federal  Records  Center  where 
records  from  this  system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Participants  in  these  studies  include 

(1)  individuals  who  have  been  or  who 
are  presently  being  treated  by  the 
National  Heart,  Lung,  and  Blood 

-  Institute,  for  diseases  or  conditions  of 
the  heart,  lung,  blood  vessels  and  blood; 

(2)  individuals  whose  physical,  genetic, 
social,  economic,  environmental, 
behavioral  or  nutritional  conditions  or 
habits  are  being  studied  in  relation  to 
the  incidence  of  heart,  lung,  blood 
vessel  and  blood  diseases  among  human 
beings;  and  (3)  normal  volunteers  who 
have  agreed  to  provide  control  data 
germane  to  these  studies. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  a  variety  of 
clinical,  medical,  and  statistical 
information  resulting  from  or  contained 
in  research  findings,  medical  histories, 
vital  statistics,  personal  interviews, 
questionnaires,  or  direct  observation. 
The  system  also  includes  records  of 
current  addresses  of  study  participants, 
photographs,  fingerprints,  and 
correspondence  from  or  about 
participants  in  these  studies. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sec.  412,413  of  the  Public  Health 
Service  Act  (42  U.S.C.  287a.  2a7b). 

PURPOSE(S): 

(1)  Summaries  of  data  resulting  from 
these  studies  are  used  by  the  National 
Heart,  Lung,  and  Blood  Institute  to 
monitor  and  evaluate  the  incidence  of 
the  diseases  or  the  conditions  under 
investigation  and  the  relationship  of 
various  factors  to  the  occurrence  of 
these  diseases. 

(2)  The  summaries  are  also  used  for 
program  planning  and  evaluation 
purposes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Referrals  may  be  made  of 
assignments  of  research  investigators 
and  project  monitors  to  specific  research 
projects  to  the  Smithsonian  Institution 
to  contribute  to  the  Smithsonian 
Science  Information  Exchange.  Inc. 

3.  In  the  event  the  Department  deems 
it  desirable  or  necessary,  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act,  disclosures  may  be 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

4.  Where  the  appropriate  official  of 
the  Department,  pursuant  to  the 
Department's  Freedom  of  Information 
Regulation  determines  that  it  is  in  tlie 
public  interest  to  disclose  a  record 
which  is  otherwise  exempt  from 
mandatory  disclosure,  disclosure  may 
be  made  from  this  system  of  records. 

5.  The  Department  contemplates  that 
it  will  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  shall  be  required  to 
maintain  Privacy  Act  safeguards  with 
n'spect  to  such  records. 


6.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
Component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
gtates  where  the  Department  determines 
|hat  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
Represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public  Health 
Service  in  connection  with  such 
individual,  the  Department  may 
disclose  such  records  as  it  deems 
(jiesirable  or  necessary  to  the  Department 
of  Justice  or  other  appropriate  Federal 
agency  to  enable  that  agency  to  present 
an  effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

7.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

8.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquirv 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

9.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (a)  in 
emergency  circumstances  affecting  the 
heahh  or  safety  of  any  individual,  (b)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  WTitten 
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authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  may  be  stored  in  file  folders, 
magnetic  tapes  or  discs,  punched  cards, 
bound  note  books. 

RETRIEVABILITY: 

Name  and/or  participant 
identification  number. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
authorized  researchers,  physicians  and 
their  assistants  whose  duties  require  the 
use  of  such  information. 

2.  Physical  safeguards:  Records  are 
kept  in  locked  file  cabinets  and  in  some 
instances  in  locked  offices  or  guarded 
buildings.  Locations  are  locked  during 
non-working  hours.'and  are  attended  at 
all  times  during  working  hours. 

3.  Procedural  safeguards:  Access  to 
the  data  is  controlled  by  the  Svstem 
Manager  and  the  Project  Officer.  Data 
stored  in  computers  is  accessed  through 
the  use  of  key  words  known  only  to 
principal  investigators  or  authorized 
personnel. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  Chapter  45-13. 
"Safeguarding  Records  Contained  in 
Systems  of  Records,"  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13, 
and  Part  6,  "ADP  Systems  Security",  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 


Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  3000-G-3. 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  research. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Senior  Scientific  Advisor,  OD,  Di\  isioa 

of  Epidemiology  and  Clinical 

Applications,  National  Heart.  Lung. 

and  Blood  Institute,  Federal  Building. 

Room  220.  7550  Wisconsin  Avenue. 

Bethesda.  MD  20892. 

NOTIHCATION  PROCEDURE: ' 

To  determine  if  a  record  exists, 
contact:  NHLBI  Privacy  Coordinator. 
Building  31.  Room  5A^8.  National 
Institutes  of  Health.  9000  Rockville 
Pike,  Bethesda.  MD  20892. 

Requesters  must  provide  the 
following  information  in  writing: 

1.  Full  name 

2.  Name  and  location  of  research 
study 

3.  Approximate  dates  of  enrollment. 
The  requester  must  also  verify  his  or 

her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Write  to  System  Manager  as  indicated 
above.  The  contestor  must  reasonably 
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specify  in  writing  the  record  contents  at 
issue  and  state  the  corrective  action 
sought  and  the  reasons  for  the 
correction.  The  right  to  contest  with 
supporting  justification.  The  record  is 
hmited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants  and  from 
medical  and  clinical  research 
observations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0128 
SYSTEM  NAME: 

Clinical  Research:  Neural  Prosthesis  & 
Biomedical  Engineering  Studies.  HHS/ 
NIH/NINDS. 

SECURITY  CLASSIFICATION: 
None. 

SYSTEM  LOCATION:      , 

Federal  Building.  Room  9C02.  7550 

VUisconsin  Ave.,  Bethesda.  MD  20892 
and:  (1)  At  hospitals  and  medical 
centers  under  contract,  and  (2)  Federal 
Records  Centers.  A  list  of  locations  is 
available  upon  reque-st  from  the  system 
manager. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Patients  and  normal  volunteers,  males 
and  females,  participating  in  clinical 
studies  to  determine  the  feasibility  of 
neural  prostheses,  and  in  clinical 
studies  related  to  the  development  of 
instrumentation  for  diagnosis  and 
treatment  of  neurological  and  sensory 
disorders  conducted  under  contract  for 
the  National  Institute  of  Neurological 
Disorders  and  Stroke  (NINDS). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Clinical  research  data  as  related  to 
studies  which  seek  to  determine  the 
feasibility  of  neural  prostheses  and  to 
develop  instrumentation  for  diagnosis 
and  treatment  of  neurological  and 
sensory  disorders. 

AUTHORrnr  for  miaintenance  of  the  system: 

42  U.S.C.  421, 289a.  289c 

PURPOSE(S): 

(1)  Clinical  research  on  the 
development  of  neural  prosthesis 
(artificial  devices)  to  enhance  function 
of  individuals  with  various  disorders  of 
the  cenVral  nervous  system. 

(2)  Research  on  the  development  of 
new  instruments  to  improve  diagnosis 


and  treatment  of  disorders  of  the 
nervous  system. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Disclosure  may  be  made  to  a 
congressional  office  fi-om  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  The  Department,  any 
component  of  the  Department,  or  emy 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public  Health 
Service  in  connection  with  such 
individual,  the  Department  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the  Department 
of  Justice  or  other  appropriate  Federal 
agency  to  enable  that  agency  to  present 
an  effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected.  ^ 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

retrievability: 
Records  are  retrieved  by  name. 

SAFEGUARDS: 

1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  access  only  to  HHS 
scientists  and  their  authorized 
collaborators. 

2.  Physical  safeguards:  Records  are 
kept  in  a  locked  room  when  not  in  use. 

3.  Procedural  safeguards:  Personnel 
having  access  to  this  system  are 
informed  of  Privacy  Act  requirements. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 


Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  3000-G-3. 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  research. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Head.  Neural  Prosthesis  Program. 
NINDS,  Federal  Building,  Room  916. 
7550  Wisconsin  Ave.,  Bethesda,  MD 
20892 

NOTIFICATION  PROCEDURE: 

Write  to: 

Chief.  Administrative  Services  Branch. 
NINDS.  Building  31.  Room  8A49, 
9000  Rockville  Pike.  Bethesda.  MD 
20892 

and  ask  if  a  file  with  your  name  exists 
in  the  Neural  Prosthesis  or  Biomedical 
Engineering  Studies.  The  requester  must 
also  verify  his  or  her  identity  by 
providing  either  a  notarization  of  the 
request  or  a  written  certification  that  the 
requester  is  who  he  or  she  claims  to  be 
and  understands  that  the  knowing  and 
willful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act.  subject  to  a  five  thousand 
dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  system  manager  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested, 
and  state  the  corrective  action  sought 
and  the  reasons  for  the  correction. 

RECORD  SOURCE  CATEGORIES: 

Patients,  patients'  families,  hospital 
records  and  clinical  investigators. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
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09-25-0129 

SYSTEM  NAME: 

Clinical  Research:  Clinical  Research 
Studies  Dealing  with  Hearing,  Speech, 
Language  and  Chemosensory  Disorders, 
HHS/NIH/NIDCD. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

National  Institute  on  Deafness  and 
Other  Communication  Disorders 
(NIDCD);  6120  Executive  Boulevard. 
Rockville,  MD  20852 
and  at  hospitals,  medical  centers, 
universities  and  educational  settings 
under  contract.  Inactive  records  may  be 
stored  at  a  Federal  Records  Center.  A 
list  of  locations  is  available  upon 
request  from  the  System  Manager  at  the 
address  below. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Patients  and  normal  volunteers 
participating  in  clinical  research  studies 
dealing  with  hearing,  speech,  language 
and  chemosensory  disorders. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Medical  findings,  clinical  research 
data,  medical  and  educational  histories 
and  research  data  on  the  hearing, 
speech,  language,  cognition  and 
chemosensory  systems  of  subjects  being 
tested. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42U.S.C.  241.289a.  289c. 

PURPOSE(S) 

Clinical  research  on  the  disorders  of 
speech,  language,  and  hearing  to 
discover  factors  leading  to  these 
disorders  and  to  improve  prevention, 
dic^gnos'^s.  and  treatment. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Disclosure  may  be  made  to  a 
congressional  office  fi-om  the  record  of 
an  Individual  in  response  to  an  inquir\' 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

3.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
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that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  against  a  claim  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public  Health 
Service  in  connection  with  such 
individual,  the  Department  may 
disclose  such  records  as  its  deems 
desirable  or  necessary  to  the  Department 
of  Justice  or  other  appropriate  Federal 
agency  to  enable  that  agency  to  present 
an  effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  wore 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 

RETRIEVABILrrV: 

Name  or  identifier  cixle. 

SAFEGUARDS: 

1.  Authorized  users:  Employees  who 
maintain  thp  system  an»  instructed  to 
grant  access  only  to  the  principal 
investigator  and  staff  assigned  to  a 
particular  project,  and  to  other 
authorized  personnel  (projecrt  offirer. 
contracting  officer). 

2.  Physical  safeguards:  Records  an» 
locked  in  cabinets  when  not  in  actual 
use  and  system  location  is  lo(  ked 
during  non-working  hours. 

3.  Procedural  safeguards:  Personnel 
having  access  to  system  are  trained  in 
Privacy  Act  requirements.  Rcc  urds  are 
returned  to  locked  file  cal)inet.s  at  end 
of  working  d,Tv. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1 — 
"Keeping  and  Ek^stroying  Records  " 
(HHS  Records  Management  Manual, 
Appendix  B-361 0,  item  3000-Cr-3. 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  research. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Division  of  Human 
Communication.  NIDCD.  E.xecutive 
Plaza  South,  Room  400B,  6120 
Executive  Boulevard.  Rix.kville,  .MD 
20852 


NOTIFICATION  PROCEDURE: 

Writ*!  to: 
Chief,  Administrative  Management 

Branch,  NIDCD.  Building  31,  Room 

3C21,  9000  Rockville  Pike,  Bethesd.i, 

MD  20892 

and  ask  if  a  file  exists  with  vour  n;iine 
in  studies  of  the  Division  of 
Communication  .Sciences  and  Disorders. 
Please  supply  the  following 
information: 

1.  Approximate  date  and  place  of 
examination  and/or  treatment. 

2.  Name  of  the  study,  if  known. 
The  requester  must  also  vcrifv  his  ur 

her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  lor 
acquisition  of  a  record  pertaining  to  .m 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Ad.  suhjet  t 
to  a  five  thousand  dollar  fine. 
An  individual  who  requests 
notification  of  or  access  to  a  niedic;,! 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  ni;i\  !).• 
a  physician,  who  will  he  willing  to 
review  the  record  and  inform  the  subi.-cl 
individual  of  its  contents  at  the 
r(>pr(!sentative's  <iiscretion. 

RECORD  ACCESS  PROCEDURE: 

.Same  as  notifit  ation  procedures. 
Request(;rs  should  also  reasonablv 
specify  the  rec:()rd  ( ontents  l)eing 
sijught.  Individuals  may  also  request 
listings  of  accountable  disclosun;s  lh;tt 
have  been  inaele  of  their  records,  if  anv 

CONTESTING  RECORD  PROCEDURE: 

Write  to  system  manager  and 
reasonably  identify  the  record,  spei  it\ 
the  information  to  be  contested,  and 
state  the  corrective  action  sought  and 
the  reasons  for  the  correction.  The  ritiht 
to  contest  records  is  limited  to 
information  whi«  h  is  incomplete, 
irrelevant,  incorrect,  or  untimelv 
(obsnl(>te). 

RECORD  SOURCE  CATEGORIES: 

information  provided  by  patients: 
patients'  families,  hospital  rec Drds, 
school  records,  and  clinical' 
invt!stigators. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0140 

SYSTEM  NAME: 

lnternation.il  .At  tivities:  Internaliiui.d 
.Scientific  R«!searc  hers  in  Intranniral 
Laboratories  at  the  National  liistituti-s  ot 
Health.  HH.S/MH/FK;. 
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SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Fogarty  International  Center.  Building 
16A.  Room  101,  9000  Rockville  Pike. 
Bethesda.  MD  20892 

and 

Division  of  Computer  Research  and 
Technology.  Building  12A.  Room 
3061.  National  Institutes  of  Health. 
9000  Rockville  Pike.  Bethesda.  MD 
20892 

Ancillary  records  are  located  in  the 
Office  of  the  Associate  Director  for 
Intramural  Affairs,  laboratories, 
administrative  and  personnel  offices 
where  participants  are  assigned.  Write 
to  System  Manager  at  the  address  below 
for  the  address  of  the  Federal  Records 
Center  where  records  are  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Health  scientists  at  all  levels  of  their 
postdoctoral  or  equivalent  research 
careers  who  are  invited  to  the  National 
Institutes  of  Health  for  further  training 
or  to  conduct  research  in  their 
biomedical  specialties  under  the 
auspices  of  FIC's  administration  of 
International  Activities.  Most  of  these 
scientists  are  foreign,  however,  some 
may  be  resident  aliens  or  U.S.  citizens. 

Individuals  in  these  categories 
include  Visiting  Associates,  Visiting 
Scientists.  Foreign  Special  Experts  who 
are  employees  and  Visiting  Fellows. 
Guest  Researchers.  Exchange  Scientists. 
International  Research  Fellows.  Fogarty 
Scholars.  Special  Volunteers,  Adjunct 
Scientists  and  Residents  who  are  not 
employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

History  of  fellowship,  employment 
and/or  stay  at  NIH;  education, 
immigration  data  and  references.  For 
payroll  purposes,  social  security 
numbers  are  requested  of  all  applicants 
accepted  into  the  program. 

AUTHORffY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  use  2421  and  section  307  of  the 
Public  Health  Service  Act. 

PURPOSE(S) 

To  document  the  individual's 
presence  at  the  NIH.  to  record 
immigration  history  of  the  individual  in 
order  to  verify  continued  eligibility  in 
e.xisting  programs,  and  to  meet 
requirements  in  the  Code  of  Federal 
Regulations  (8  CFR.  "Aliens  and 
Nationality,"  and  22  CFR,  "Foreign 
Relations"). 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  VMXUDING  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Information  is  made  available  to 
authorized  employees  and  agents  of  the 
U.S.  Government  including,  but  not 
limited  to.  the  General  Accounting 
Office,  the  Internal  Revenue  Service, 
and  the  FBI  and  Immigration  and 
Naturalization  Service.  Department  of 
Justice,  for  purposes  of  investigations, 
inspections  and  audits. 

2.  Disclosures  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

3.  The  E)epartment  of  Health  and 
Human  Services  (HHS)  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  or  to  a 
court  or  other  tribunal,  when  (a)  HHS, 
or  any  component  thereof;  or  (b)  any 
HHS  employee  in  his  or  her  official 
capacity;  or  (c)  any  HHS  employee  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  (or  HHS.  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  any  interest  in  such  litigation, 
and  HHS  determines  that  the  use  of 
such  records  by  the  Department  of 
Justice,  court  or  other  tribunal  is 
relevant  and  necessary  to  the  litigation 
and  would  help  in  the  effective 
representation  of  the  governmental 
party,  provided,  however  that  in  each 
case.  HHS  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AMD  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders, 
computer  tapes,  and  computer  disks. 

RETRKVABItlTY: 

By  name,  country  of  citizenship, 
country  of  birth,  gender,  fellowship  case 
number,  visa  and  immigration  status, 
program  category,  NIH  Institute  and  lab, 
sponsor,  degree  attained,  stipend  or 
salary  level,  dates  of  stay  at  NIH, 
termination  date,  work  address  and 
telephone  number,  and  home  address. 

SAFEGUARDS: 

A  variety  of  safeguards  is 
implemented  for  the  various  sets  of 
records  included  under  this  system 
according  to  the  sensitivity  of  the  data 
they  contain. 


1.  Authorized  users:  NIH 
administrative  and  personnel  staff 
screened  by  FIC  staff  to  access 
information  on  a  need-to-know  basis. 
Only  FIC  staff  are  authorized  to  add. 
change,  or  delete  data.  Access  by  other 
employees  is  granted  on  a  need-to-know 
basis  as  specifically  authorized  by  the 
system  manager. 

2.  Physical  safeguards:  The  records 
are  maintained  in  file  cabinets  in  offices 
that  are  located  during  off-duty  hours. 

3.  Procedural  safeguards.  Access  to 
files  is  strictly  controlled  by  files  staff. 
Records  may  be  removed  ft"om  files  only 
at  the  request  of  the  system  manager  or 
other  authorized  employees.  For 
computerized  records,  access  is 
controlled  by  the  use  of  security  codes 
known  only  to  authorized  users;  access 
codes  are  changed  periodically.  The 
computer  system  maintains  an  audit 
record  of  all  requests  for  access. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records." 
supplementary  Chapter  PHS  hf:  45-13. 
and  Part  6.  "ADP  Systems  Security."  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  2300-320. 
which  allows  records  to  be  destroyed 
after  a  maximum  period  of  6  years  after 
the  close  of  a  case.  Refer  to  the  NIH 
Manual  Chapter  for  specific  disposition 
instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  International  Services  and 
Communications  Branch.  National 
Institutes  of  Health.  Fogarty 
International  Center.  Building  16A. 
Room  101.  16A  Center  Drive  MSC 
6710.  Bethesda.  MD  20892-6710 

NOTinCATION  PROCEDURE: 

Write  to  the  System  Manager  to 
determine  if  a  record  exists.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requestor  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 


individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedure. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought..  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  ttie  official  listed  under 
notification  procedure  above,  and 
reasonably  identify  the  record,  and 
specify  the  information  to  be  contested, 
and  state  the  corrective  action  sought 
and  the  reasons  for  the  correction.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals  and  other  federal 
agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVtSIONS 
OF  THE  ACT: 

None. 
09-25-0142 
SYSTEM  NAME: 

Clinical  Research:  Records  of  Subjects 
in  Intramural  Research.  Epidemiology. 
Demography  and  Biometry  .Studies  on 
Aging.  HHS7nIH/NIA. 

SECURfTY  CLASSiFCATION: 
None. 

SYSTEM  LOCATION: 

Records  included  in  this  system  will 
be  located  in  hospitals  and  clinics, 
research  centers  and  research 
foundations,  and  in  facilities  of  the 
National  Institute  on  Aging  (NLA)  in 
Bethesda,  MD.  They  may  be  stored  at 
Federal  Records  Centers.  A  list  of 
locations  is  available  upon  request  firom 
the  System  Manager. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Participants  in  these  studies  will 
include:  (1)  Individuals  whose  physical, 
genetic,  social,  psychological,  cultural, 
economic,  environmental,  behavioral, 
pharmacological,  or  nutritional 
conditions  or  habits  are  studied  in 
relationship  to  the  normal  aging  process 
and/or  diseases  and  other  normal  or 
abnormal  physical  or  psychological 
conditions  of  the  aged,  and  (2)  normal 
volunteers  who  are  participants  in  such 
studies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  will  consist  of  a  variety 
of  l^ealth.  demographic,  and  statistical 
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information  resulting  from  or  contained 
in  research  findings,  medical  histories, 
vital  statistics,  personal  interviews, 
questionnaires,  or  direct  observations. 
The  system  will  also  include  records  of 
current  addresses  of  study  participants, 
and  correspondence  from  or  about 
participants  in  the  studies.  When 
supplied  on  a  voluntary  basis.  Social 
Security  numbers  will  also  be  included. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  is  provided  by  Section  301 . 
Research  Contracting,  and  463-4,  Health 
Research  Extension  Act  of  1985,  Pub.  L. 
99-158. 

PURPOSE(S): 

The  National  Institute  on  Aging  will 
use  the  data  collected;  (1)  in  research 
projects  on  (a)  the  health  status  of 
individuals  and  changes  in  health  status 
over  time,  (b)  the  incidence  and 
prevalence  of  certain  diseases  and 
problems  of  the  aged  in  certain 
populations,  and  (c)  the  changes  that 
take  place  as  individuals  age;  (2)  and  for 
program  planning  and  evaluation. 

ROUTINE  USE  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  mCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Records  may  be  disclosed  to  HHS 
contractors,  collaborating  researchers 
and  their  staffs  in  order  to  accomplish 
the  basic  research  purpose  of  this 
system.  The  recipients  will  be  required 
to  maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

2.  Data  may  be  disclosed  to 
organizations  deemed  qualified  by  the 
Secrotar\'  to  carry  out  quality 
assessment,  medical  audits  or 
utilization  review. 

3.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomphshed  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record.  (2)  remove  or  destroy  the 
information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 


nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (a)  in 
emergency  circumstances  affet:ting  the 
health  or  safety  of  any  individual,  (b)  for 
use  in  another  research  project,  under 
these  same -conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  £m  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of.  and 
willingness  to  abide  by  these  provisions. 

4.  In  the  event  the  Department  deems 
it  desirable  or  necessary,  in  determining 
whether  particular  records  are  roquirpd 
to  be  disclosed  under  the  Freedom  of 
Information  Act,  disclosure  may  he. 
made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

5.  In  the  event  of  liygation  where  thr 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary'  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure 
is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

6.  Disclosure  may  be  made  to  d 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquini 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRCVMG,  ACCESSING,  RETAINING,  AND 
nSPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Data  may  be  stored  in  file  folders, 
boxes,  network  drives,  magnetic  tapes  or 
discs,  punched  cards,  or  bound 
notebooks.  Stored  data  may  include 
textual,  photographic.  X-ray,  or  other 
material 

RETRIEVABIUTY: 

Information  will  be  retrieved  by 
personal  identifiers  such  as  name,  code 
number  and/or  Social  Security  number, 
when  this  is  supplied  on  a  voluntary 
basi.s.  I 
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safeguards: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  users:  Access  will  be 
limited  to  principal  investigators, 
collaborating  researchers  and  necessary 
support  staff. 

2.  Physical  safeguards:  Hard  copy 
data  will  be  maintained  in  locked  flic 
cabinets.  Information  stored  in 
computer  systems  will  be  accessible 
only  through  proper  sequencing  of 
signal  commands  and  access  codes 
specifically  assigned  to  the  Project 
Officer  or  contractor. 

3.  Procedural  safeguards:  Access  to 
the  information  will  be  controlled 
directly  by  the  Project  Officer  or  his  or 
her  representative  at  remote  locations, 
and  by  the  system  manager  at  NIA 
locations.  Contractors  and  collaborating 
researchers  will  be  notified  that  they  are 
subject  to  the  provisions  of  the  Privacy 
Act,  and  will  be  required  to  make  formal 
agreements  to  comply  with  these 
provisions. 

The  particular  safeguards 
implemented  in  each  project  are 
developed  in  accordance  with  Chapter 
45-13  and  supplementing  Chapter  PHS 
hf:  45-13  of  the  HHS  General 
Administration  Manual  and  Part  6.  ADP 
Systems  Security,  of  the  HHS 
Information  Resources  Management 
Manual,  and  the  National  Institute  of 
Standards  and  Technology  Federal 
Information  Processing  Standards  (PIPS 
Pub.  41  and  PIPS  Pub.  31). 

RETEffTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records' 
.   (HHS  Records  Management  Manual, 
Appendix  B-361),  item  3000-G-3, 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  research. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Associate  Director,  Epidemiology, 
Demography  and  Biometry  Program, 
National  Institute  on  Aging,  Gateway 
Building,  Suite  30309,  7201 
Wisconsin  Avenue,  Bethesda.  MD 
20892 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  above 


address  and  provide  the  following 
information  in  writing: 

1.  Full  name  at  time  of  participation 
in  the  study. 

2.  Date  of  birth. 

3.  Home  address  at  the  time  of  study. 

4.  The  facility  where  the  examination 
was  given  or  where  information  was 
collected. 

5.  Approximate  date  or  dales  of 
participation. 

6.  Name  of  study,  if  known. 
7.. Current  name,  address  anil 

telephone  number. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical  or 
dental  record  shall,  at  the  time  the 
request. is  made,  designate  in  writing  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

RECORD  ACCESS  PROCEDURE: 

Contact  the  system  manager  at  the 
above  address  and  provide  the  same 
information  as  outlined  under  the 
notification  procedures.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  System  Manager  at  the 
above  address.  "The  contestor  must 
reasonably  identify  the  record,  specify 
in  writing  the  information  being 
contested,  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction.  The  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevant,  incorrect  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  will  be  obtained  directly 
from  individual  participants  and  from 
medical  and  clinical  research 
obser\ations.  or  indirectly  from  existing 
source  documents  such  as  disease 
registries. 

^SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
'of  the  ACT: 

None. 


09-25-0148 
SYSTEM  name: 

Contracted  and  Contract-Related 
Research:  Records  of  Subjects  in 
Clinical,  Epidemiological  and 
Biomedical  Studies  of  the  National 
Institute  of  Neurological  Disorders  and 
Stroke  and  the  National  Institute  on 
Deafness  and  Other  Communication 
Disorders,  HHS/NIH/NINDS  and  HHS/ 
NIH/NIDCD. 

SECURffY  CLASSIFICATION: 

None. 

SYSTEM  location: 

At  National  Institutes  of  Health 
facilities  in  Bethesda,  Maryland,  and  at 
hospitals,  medical  schools,  universities, 
research  institutions,  commercial 
organizations,  state  agencies,  and 
collaborating  Federal  agencies.  Inactive 
records  may  be  retired  to  Federal 
Records  Centers.  A  list  of  locations  is 
available  upon  request  from  the 
respective  System  Managers  of  the 
subsystems  included  in  this  notice. 

CATAGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Patients  with  neurological  diseases, 
communicative  disorders,  stroke, 
hearing  loss,  chemosensory  deficits,  and 
related  diseases;  normal,  healthy 
volunteers  who  serve  as  controls  for 
comparison  with  patients,  relatives  of 
patients;  and  other  individuals  whose 
characteristics  or  conditions  are  suited 
for  possible  connections  with  the 
occurrence  of  the  diseases  and  disorders 
under  investigations.  Subject 
individuals  include  both  adults  and 
children. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  a  variety  of 
clinical,  biomedical,  and 
epidemiological  information  resulting 
from  or  contained  in  direct 
obsen.ations.  medical  records  and  other 
histories,  vital  statistics  reports,  records 
on  biological  specimens  (e.g.,  blood, 
urine,  etc.).  personal  interviews, 
questionnaires,  progress  reports, 
correspondence,  or  research  findings. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sections  241,  Research  and 
Investigation,  and  289a,  EstablishmiMit 
of  Institutes,  of  the  Public  Health 
Ser\ice  Act  (42  U.S.C.  301,  431). 

PURPOSE(S): 

This  system  will  be  used  to  support 
(1)  contracted  and  contract-related 
epidemiological,  clinical  and  biometric 
investigations  into  the  causes,  nature, 
outcome,  therapy,  prevention  and  cost 
of  neurological  and  communicative 


disorders,  hearing  loss,  chemosensory 
deficits,  and  stroke;  (2)  review  and 
evaluation  of  the  progress  of  these 
research  projects,  and  identification  and 
planning  for  improvements  or  for 
additional  research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

3.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosiu-e  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (a)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (b)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide. by  these  provisions. 

4.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing. 
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aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

5.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public  Health 
Service  in  connection  with  such 
individual,  the  Department  may 
disclose  such  records  as  it  deems 
desirable  or  necessary-  to  the  Department 
of  Justice  to  enable  that  Department  to 
present  an  effective  defense,  provided 
that  such  disclosure  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

6.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquir\' 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  may  be  stored  in  file  folders, 
computer-accessible  forms  (eg.  tapes  or 
discs),  punched  cards,  bound 
notebooks,  microfilm,  charts,  graphs 
and  X-rays. 

RETRIEVABILrrY: 

Information  is  retrieved  by  name  and/ 
or  patient  identification  number. 

SAFEGUARDS: 

1  Authorized  users:  Access  to  or 
disclosure  of  information  is  limited  to 
collaborating  researchers,  contractors 
and  employees,  and  other  authorized 
biomedical  researchers  who  are 
involved  in  the  conduct,  support  or 
review  and  evaluation  of  the  research 
activities  supported  by  this  system. 

2.  Physical  safeguards:  Data  are  kept 
in  secured  areas  (e.g.  rooms  which  are 
locked  when  not  in  regular  use, 
buildings  with  controlled  access).  Data 
stored  in  computer-accessible  form  is 
accessed  through  the  use  of  key  words 
known  only  to  principal  investigators  or 


authorized  personnel;  all  other 
information  is  stored  in  locked  files. 

3.  Procedural  safeguards:  Contractors 
and  collaborating  or  other  researchers 
are  required  to  comply  with  the 
provisions  of  the  Privacy  Act  and  with 
HHS  Privacy  Act  regulations. 

These  and  other  appropriate 
safeguards  are  implemented  in  each 
project  in  accordance  with  Chapter  45- 
13.  "Safeguarding  Records  Contained  in 
Systems  of  Records."  of  the  HHS 
General  Administration  Manual. 
supplementar>'  Chapter  PHS.hf:  45-13. 
and  Part  6.  "ADP  Systems  Security",  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contaiped  in  NIH 
Manual  Chapter  1743,  Appendix  1  — 
'Keeping  and  Destroying  Records  ' 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  300D-G-3. 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  research. 
Refer  to  the  NIH  Manual  Chapter  fur 
specific  disposition  instructions. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

NINDS  and  NIDCD  research  activities 
are  divided,  functionally  and 
administratively.  In  effect,  there  are  six 
subsystems  within  this  single  umbrella 
system.  NINDS  has  five  programs  and 
NIDCD  one.  System  Managers  have  been 
designated  for  each  subsystem  as 
follows: 

Director.  Division  of  Human 
Communication.  NIDCD.  NIH. 
E.xecutive  Plaza  South.  Room  400B. 
620  Executive  Boulevard.  Rockville. 
MD  20852 

and 
Director.  Division  of  Fundamental 
Neurosciences.  NINDS.  NIH,  Federal 
Buildi.ng.  Room  916,  7550  Wisconsin 
.Avenue,  Bethesda.  MD  20892 

and 
Deputy  Director.  Division  of  Convulsive. 
Developmental  and  Neuromuscular. 
Disorders.  NINDS.  NIH,  Federal 
Building,  Room  816,  7550  Wisconsin 
.Avenue.  Bethesda,  MD  20892 

and 
Director.  Division  of  Demyelinating 
Atrophic,  and  Dementing  Disorders, 
NINDS,  NIH,  Federal  Building,  Room 
810.  7550  Wisconsin  Avenue. 
Bethesda.  MD  20892 

and 
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Director,  Division  of  Stroke  and  Trauma, 
NINDS,  NIH.  Federal  Building,  Room 
8A08.  7550  Wisconsin  Avenue, 
Betbesda,  MD  20892 

and 

Assistant  Director,  Clinical 
Neurosciences  Program,  DIR,  NIH, 
Building  10,  Room  5N226,  9000 
Rockville  Pike,  Bethesda,  MD  20892 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 

to: 

NINDS  Privacy  Act  Coordinator.  Federal 
Building,  Room  816,  7550  Wisconsin 
Avenue.  Bethesda.  MD  20892 

or 

NIDCD  Privacy  Act  Coordinator. 
Building  31.  Room  3C02.  9000 
Rockville  Pike.  Bethesda,  MD  20892 

and  provide  the  following  information: 

1.  System  name. 

2.  Complete  name  and  home  address 
at  the  time  of  the  study. 

3.  Birth  date. 

4.  Facility  conducting  the  study, 

5.  Disease  type  (if  known). 

6.  Approximate  dates  of  enrollment  in 
the  research  study. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 

Individuals  seeking  notification  of  or 
access  to  medical  records  should 
designate  a  representative  (including 
address)  who  may  be  a  physician,  other 
health  professional,  or  other  responsible 
Individual,  who  would  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents,  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of.  or  access  to.  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  of  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notifications  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 


CONTESTING  RECORD  PROCEDURE: 

Write  to  the  system  manager  and 
reasonably  identify  the  record,  specify 
the  information  being  contested  and 
state  the  corrective  action  sought  and 
the  reasons  for  the  correction.  The  right 
to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 


RECORD  SOURCE  CATEGORIES: 

Information  in  these  records  is 
obtained  directly  fi-om  individual 
participants,  and  fi-om  physicians, 
research  investigators  and  other 
collaborating  persons,  and  ft^om  medical 
records  and  clinical  research 
observations  at  hospitals.  HHS  agencies, 
universities,  medical  schools,  research 
institutions,  commercial  institutions, 
state  agencies,  and  collaborating  Federal 
agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0152 
SYSTEM  NAME: 

Biomedical  Research:  Records  of 
Subjects  in  National  Institute  of  Dental 
Research  Contracted  Epidemiological 
and  Biometric  Studies,  HHS/NIH/NIDR. 

SECURtTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Records  included  in  this  system  are 
collected  by  contractors  and  are  located 
in  hospitals  and  clinics;  research 
centers;  educational  institutions; 
commercial;  local,  State  and  Federal 
government  agencies;  and  in  National 
Institute  of  Dental  Kesearch  (NIDR) 
facilities.  Inactive  records  may  be  stored 
at  Federal  Records  Centers.  A  list  of 
locations  and  contracts  is  available 
upon  request  from  the  System  Manager. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Voluntary  participants  in 
epidemiological  and  biometric  studies 
sponsored  by  NIDR,  including  adults 
and  minors,  both  males  and  females, 
with  known  or  suspected  diseases  or 
disorders  of  the  teeth  and  supporting 
structures,  as  well  as  normal  or 
nonsuspect  individuals  in  control  or 
study  groups  for  purposes  of 
comparison. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  medical  and 
dental  records  and  information  resulting 
from  personal  interviews, 
questionnaires,  or  direct  observation. 
The  system  may  also  include  current 


addresses  of  study  participants, 
radiographs,  records  on  biological 
specimens  (e.g.,  teeth,  plaque,  etc.), 
study  models,  computerized 
epidemiological  data  and 
correspondence. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
Sections  301,  401,  405  and  453  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241,  281,  284,  285h).  These  sections 
establish  the  National  Institute  of  Dental 
Research  and  authorize  the  conduct  and 
support  of  dental  and  oral  research  and 
related  activities. 


PURPOSE(S): 

This  system  is  used  to:  (1)  Support 
research  on  diseases  and  disorders  of 
the  oral  cavity  (teeth  and  their 
supporting  structures);  their  causes  and 
treatment;  the  incidence  and  prevalenc;f. 
of  these  diseases  and  disorders;  and 
familial,  demographic  and  behavioral 
factors  related  to  Uieir  causes  and 
treatment;  (2)  provide  data  for  program 
review,  evaluation,  planning,  and 
administrative  accountability- 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USE: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  for  the 
purpose  of  analyzing  data  and  preparing 
scientific  reports  and  articles  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected.  The 
recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  regards  to 
such  records. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessment,  medical  audits  or 
utilization  review. 

3.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose,  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to, 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  witfi  the 


purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (a)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (b)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  wTitten 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  audit,  or  (d)  when 
required  by  law;  (D)  has  secured  a 
written  statement  attesting  to  the 
recipient's  understanding  of.  and 
willingness  to  abide  by  these  provisions. 

4.  The  Department  contemplates  that 
it  will  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  othenvise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
maintain  Privacy  Act  safeguards  with 
respect  to  records. 

5.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  to 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

6.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee,  for 
example,  in  defending  against  a  claim 
based  upon  an  individual's  mental  or 
physical  condition  and  alleged  to  have 
arisen  because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the  Department 
of  Justice  to  enable  that  Department  to 
present  an  effective  defense,  provided 
that  such  disclosure  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Data  may  be  stored  in  file  folders, 
magnetic  tapes  or  disks,  punched  cards, 
or  bound  notebooks. 
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RETRIEVABILmr: 

Information  is  retrieved  by  name  and/ 
or  a  participant  identification  number. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards 
such  as  the  following: 

1.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
contractor  personnel;  consultants  to  the 
contractor;  the  NIDR  project  officer;  and 
NIDR  employees  whose  duties  require 
the  use  of  such  information.  Access  to 
the  data  controlled  by  the  Project 
Director,  the  NIDR  Project  Officer,  and/ 
or  the  System  Manager. 

2.  Physical  safeguards:  Records  are 
stored  in  locked  files  or  secured  areas. 
Computer  terminals  are  in  secured 
areas. 

3.  Procedural  safeguards:  Names  and 
other  identifying  particulars  are  deleted 
when  data  from  original  records  is 
encoded  for  analysis.  Encoded  data  is 
indexed  by  code  numbers.  Tables 
linking  these  code  numbers  with  actual 
identifiers  are  maintained  separately. 
Code  numbers  and  identifiers  are  linked 
only  if  there  is  a  specific  need.  Data 
stored  in  computers  is  accessed  through 
the  use  of  keywords  known  only  to  the 
principal  investigators  or  authorized 
personnel.  These  keywords  are  changed 
frequently. 

The  particular  safeguards 
implemented  in  each  project  will  be 
developed  in  accordance  with  Chapter 
45-13.  "Safeguarding  Records 
Contained  in  Systems  of  Records."  of 
the  HHS  General  Administration 
Manual,  supplementary  Chapter  PHS.hf: 
45-13.  and  Part  6,  "ADP  Systems 
Security",  of  the  HHS  Information 
Resources  Management  Manual  and  the 
National  Institute  of  Standards  and 
Technology  Federal  Information 
Processing  Standards  (FIPS  Pub.  41  and 
FIPS  Pub.  31). 

RETENTION  AND  DISPOSAL:. 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361),  item  3000-G-3, 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  research. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 


SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Contract  Management  Section. 
Extramural  Program,  National 
Institute  of  Dental  Research.  Natcher 
Building,  Room  4AN-44B.  45  Center 
Drive  MSC  6402,  Bethesda,  MD 
20892-6402 

NOTIFICATION  PROCEDURE: 

Write  to: 

Privacy  Act  Coordinator.  National 
Institute  of  Dental  Research,  31  Center 
Drive  MSC  2290,  Building  31.  Room 
2C-35.  Bethesda.  MD  20892-2290 

and  provide  the  following  information 

in  writing: 

1.  Full  name  at  time  of  participation 
in  the  study. 

2.  Name  and  description  of  the  sfiidy. 

3.  Location  and  approximate  dates  of 
participation. 

The  requester  must  also  verif\-  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of,  or  access  to.  a  medical  or 
dental  record  shall,  at  the  time  the 
request  is  made,  designate  in  wTiting  a 
responsible  representative  who  will  be 
willing  to  review  the  record  and  inform 
the  subject  individual  of  its  contents  at 
the  representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of.  or  access  to.  the  medical 
record  of  a  child  or  incompetent  person 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  records,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  hrr 
own  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought. 
Individuals  may  also  request  listings  of 
accountable  disclosures  that  have  been 
made  of  their  records,  if  an  v. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  at  the 
address  above.  "The  contestor  must 
reasonably  identify  the  record,  specify 
in  writing  the  information  being 
contested,  and  state  the  corrective 
action  sought,  and  the  reason(s)  for  the 
corrective  action,  with  supporting 
justification.  The  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
untimelv  (obsolete). 
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RECORD  SOURCE  CATEGORIC: 

Informalioa  contained  in  these 
records  is  obtained  directly  from 
individual  participants  and  from 
medical/dental  and  clinical  research 
observations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISiONS 
OF  THE  ACT: 

None. 
09-25-0153 

SYSTEM  NAME: 

Biomedical  Research:  Records  of 
Subjects  in  Biomedical  and  Behavioral 
Studies  of  Child  Health  and  Human 
Development.  HSS/NIH/NICHD. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  location: 

Records  included  in  this  system  in 
this  system  are  located  in  hospitals  and 
clinics,  research  centers,  educational 
institutions,  commercial  organizations, 
local  and  State  agencies,  and  other 
Executive  Branch  agencies  of  the 
Federal  Government  under  contract  to 
the  National  Institute  of  Child  Health 
and  Human  Development  (NICHD),  and 
in  NICHD  facilities  in  Bethesda. 
Maryland.  Inactive  records  may  be 
stored  at  Federal  Records  Centers.  A  list 
of  specific  locations  and  contractors  is 
available  upon  request  from  the  System 
Manager,  whose  address  is  listed  below. 

CATEGORIES  OF  INOiVIOUALS  COVERED  BY  THE 
SYSTEM: 

Participants  in  these  studies  include 
adults  and  children  (a)  who  are 
presently  or  have  been  treated  by  the 
NICHD,  (b)  whose  physical,  genetic, 
social,  economic,  environmental, 
behavioral  or  nutritional  conditions  or 
habits  are  being  studied  by  the  NICHD. 
or  (c)  normal  volunteers  who  have 
agreed  to  provide  control  data  for 
purposes  of  comparison. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  a  variety  of 
chnical,  medical,  and  statistical 
information  collected  in  biomedical  and 
behavioral  research  studies,  such  as 
medical  histories,  vital  statistics, 
personal  interviews,  questionnaires, 
current  addresses  of  study  participants, 
radiographs,  records  on  biological 
specimens,  study  models,  and 
correspondence  from  or  about 
participants  in  these  studies. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTBN: 

Section  301.  Research  and 
Investigation,  and  section  441,  National 
Institute  of  Child  Health  and  Human 
Development,  of  the  Public  Health 


Service  Act  as  amended  (42  U.S.C 
sections  241.  298d). 

PURPOSE(S): 

This  system  is  used:  (1)  For  program 
review,  evaluation,  planning,  and 
administrative  management  for  research 
on  child  health  and  human 
development;  (2)  to  monitor  the 
incidence,  prevalence  or  development 
of  the  disease,  condition,  behavior,  or 
health  status  under  investigation;  (3)  to 
determine  the  relation  of  various  factors 
(e.g.,  social,  economic,  environmental, 
physical,  and  medical)  to  the  occurrence 
of  the  disease,  condition,  development, 
behavior,  or  health  status  under 
investigation;  (4)  to  identify  abnormal 
disease,  condition,  or  health  status  and 
inform  the  Centers  for  Disease  Control 
(CDC)  or  the  Food  and  Drug 
Administration  (FDA)  of  the  existence 
of  such  conditions.  CDC  uses  this 
information  in  fulfilling  its 
congressionally  mandated  responsibility 
for  the  monitoring  of  disease  and 
prevention  of  epidemics.  FDA  use  this 
information  in  carrying  out  its 
congressional  mandate  for  controlling 
certain  potentially  harmful  products. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM.  MCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosiue  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  for  the 
purposes  of  analyzing  data  and 
preparing  scientific  reports  and  articles 
in  order  to  accomplish  the  research 
purpose  for  which  the  records  are 
collected.  The  recipients  are  required  to 
comply  with  the  requirements  of  the 
Privacy  Act  with  respect  to  such 
records. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessment,  medical  audits  or 
utilization  review. 

3.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
the  purpose  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  be  required  to 
comply  with  the  requirements  of  the 
Privacy  Act  with  respect  to  such 
records. 

4.  Certain  diseases  and  conditions, 
including  infectious  diseases,  may  be 
reported  to  appropriate  representatives 
of  State  or  Federal  Government  as 
required  by  State  or  Federal  law. 

5.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 


policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record.  (2)  remove  or  destroy  the 
information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (a)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (b)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
wilhngness  to  abide  by  these  provisions. 

6.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  ofiice  made  at 
the  request  of  that  individual. 

7.  In  the  event  of  litigation  where  the 
defendant  is:  (a)  The  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  e.xample  in 
defending  against  a  claim  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public  Health 
Service  in  connection  with  such 
individual,  the  Department  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the  Department 
of  Justice  to  enable  that  Department  to 
present  an  effective  defense,  provided 
that  such  disclosure  is  compatible  with 


the  purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSWQ.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  may  be  stored  in  file  folders, 
microfilm,  magnetic  tapes  or  disks, 
punched  cards,  or  bound  notebooks. 

retrievability: 

Information  is  retrieved  by  name  and/ 
or  a  participant  identification  number. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procedural  safeguards 
such  as  the  following: 

i.  Authorized  users:  Employees  who 
maintain  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
contractor  personnel;  consultants  to  the 
contractor;  the  NICHD  project  officer; 
and  NICHD  employees  whose  duties 
require  the  use  of  such  information.  One 
time  and  special  access  to  the  data  is 
controlled  by  the  System  Manager,  the 
NICHD  Project  Officer,  and  the  Contract 
and/or  Project  Director. 

2.  Physical  safeguards:  Records  are 
stored  in  locked  files  or  secured  areas. 
Computer  terminals  are  in  secured 
areas. 

3.  Procedural  safeguards:  Names  and 
other  identifying  particulars  are  deleted 
when  data  from  original  records  is 
encoded  for  analysis.  Encoded  data  is 
indexed  by  code  numbers.  Tables 
linking  these  code  numbers  with  actual 
identifiers  are  maintained  separately. 
Code  numbers  and  identifiers  are  linked 
only  if  there  is  a  specific  need,  such  as 
alerting  the  volunteer  subjects  to  any 
findings  in  the  study  that  night  affect 
tlieir  health.  Data  stored  in  computers  is 
accessed  through  the  use  of  passwords/ 
keywords  known  only  to  the  principal 
investigators  or  authorized  personnel. 
These  passwords/keywords  are  changed 
frequently. 

The  particular  safeguards 
implemented  in  each  project  will  be 
developed  in  accordance  with  Chapter 
45-13.  "Safeguarding  Records 
Contained  in  Systems  of  Records,"  of 
the  HHS  General  Administration 
Manual,  supplementary  Chapter  PHS  hf: 
45-13;  Part  6,  "ADP  Systems  Security," 
of  the  HHS  ADP  Systems  Manual,  and 
the  National  Institute  of  Standards  and 
Technology  Federal  Information 
Processing  Standards  (FIPS  Pub.  41  and 
FlPSPub.  31). 
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RETENTION  AND  DISPOSAL: 

Records  are  trained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361),  item  3000-G-3. 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  research. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 
Chief,  Contracts  Management  Branch, 
NICHD,  Executive  Building,  Room 
7A07,  6100  Executive  Blvd..  North 
Bothesda.  MD  20892-7510 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to: 

NICHD  Privacy  Act  Coordinator, 
Executive  Building,  Room  4A01B. 
6100  E.xecutive  Blvd..  North  Bethesda. 
MD  20892-7510 

and  provide  the  following  information 
in  writing: 

1.  Full  name  and  address  at  time  of 
participation  in  the  study. 

2.  Name  or  description  of  the  study. 

3.  Location  and  approximate  dates  of 
participation. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  ah 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  .Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of,  or  access  to.  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  uTiting  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of,  or  access  to,  the  medical 
record  of  a  child  or  incompetent  person 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  his  or  her  relationship  to  the 
child  or  incompetent  person  as  woii  as 
his  or  her  own  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  anv. 


CONTESTING  RECORD  PROCEDURES: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify'  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants,  medical  and 
clinical  research  observations,  and  other 
fedora!  agencies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

.\'one. 
09-25-0154 

SYSTEM  NAME: 

Biomedical  Research  Records  ol 
Subjects:  (1)  Cancer  Studies  of  the 
Division  of  Cancer  Prevention  and 
Control.  HHS/NIH/NCI;  and  (2) 
Women's  Health  Initiative  (WHI) 
Studies.  HHS/MH/OD. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

.National  Institutes  of  Health.  Executive 

Plaza  North.  Room  343K.  6130 

Executive  Blvd.  MSC  7350,  Bethesda. 

MD  20892-7350 
and 
National  Institutes  of  Health.  Building 

12.  9000  Rockville  Pike,  Bethesda. 

MD  20892 
and 
National  Institutes  of  Health,  Building  1 

Room  260,  9000  Rockville  Pike, 

Bethesda.  MD  20892 
and  at  hospitals,  medical  schools, 
universities,  research  institutions, 
commercial  organizations,  collaborating 
State  and  Federal  Government  agencies, 
and  Federal  Records  Centers.  Write  to 
system  manager  at  the  address  below  for 
the  address  of  current  locations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

NCI:  .Adults  and  children  in  the 
following  categories:  Patients  with 
cancer;  persons  for  whom  cancer  risk 
can  potentially  be  lowered:  and  persons 
without  signs  or  symptoms  who  may  bf 
identified  through  screening  and 
detection  methods  as  having  canci-r  (ir 
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being  at  increased  risk  of  developing 
cancer.  For  certain  types  of 
epidemiologic  studies,  e.g.,  case-control 
studies,  NCI  may  also  collect,  for 
purposes  of  comparison,  records  on 
other  persons.  These  comparison  groups 
could  include  normal  individuals  (e.g., 
family  members  or  neighborhood 
controls),  or  other  patient  groups  (e.g.. 
hospital  controls)  who  do  not  have 
cancer  or  are  not  at  a  particularly  high 
risk  of  developing  cancer.  Health  care 
and  educators  who  provide  services  and 
training  for  all  such  persons  above. 
WHI:  Women  for  whom  risk  of  cancer 
and/or  other  chronic  disease  may 
potentially  be  lowered.  Women  without 
signs  or  symptoms  of  chronic  disease 
who  may  be  identified  through 
screening  and  detection  methods  as 
being  at  risk  for  serious  chronic 
ailments.  WHI  may  also  collect,  for 
purposes  of  comparison,  longitudinal 
records  on  other  women  for  whom  no 
added  disease  risk  has  been  identiHed. 

CATEGOAIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  identifying  participants 
(such  as  name,  address,  Social  Security 
Number),  medical  records,  progress 
reports,  correspondence,  epidemiologic 
data,  and  records  on  biological 
specimens  (e.g.,  blood,  tumors,  urine, 
etc). 

AUTHORrTY  FOR  MAINTBiANCC  OF  THE  SYSTEM: 

NCI:  Sections  301,  Research  and 
Investigation,  405  Appointment  and 
Authority  of  the  Directors  of  the 
National  Research  Institutes,  and  Title 
rV,  Part  C,  Subpart  1— National  Cancer 
Institute,  of  the  Public  Health  Service 
(PHS)  Act  (42  U.S.C.  241.  284  and  285- 
285a-5).  WHI:  42  U.S.C.  241  and  section 
402,  Appointment  and  Authority  of 
Director  of  NIH,  of  the  PHS  (42  U.S.C 
282). 

PURPOSE(S): 

Records  in  this  system  will  be  used, 
(1)  to  evaluate  cancer  and  other  chronic 
disease  control  programs,  such  as 
prevention,  screening,  detection, 
diagnosis,  treatment,  rehabilitation,  and 
continuing  care;  (2)  to  identify 
characteristics  of  persons  who  may  be 
particularly  susceptible  to 
environmental  or  occupational  factors 
for  substances  which  cause  or  prevent 
cancer  and/or  other  chronic  diseases:  (3) 
to  determine  risk  factors  or  substances 
which  cause  or  prevent  cancer  and/or 
other  chronic  diseases,  and  the  ways  in 
wnich  they  do  so;  (4)  to  evaluate 
statistical  and  epidemiological 
methodologies  for  risk  factor 
assessment,  clinical  trials,  cancer 
control  studies,  and  the  study  of  the 
natural  history  of  cancers  and/or  other 


chronic  diseases;  (5)  to  plan  for, 
administer,  and  review  research 
activities  as  described  in  the  above 
purposes;  (6)  information  from  this 
system  may  be  reported  to  the  Food  and 
Drug  Administration  (FDA)  as  a 
condition  for  approval  of  clinical 
investigations  of  new  drugs,  or  to  report 
adverse  effects  of  drugs  so  that  FDA  can 
make  informed  decisions  on  authorizing 
use  of  such  drugs. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUMNQ  CATEQORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors,  grantees  and  collaborating 
researchers  and  their  staff  in  order  to 
accomplish  the  research  purposes  for 
which  the  records  are  collected.  The 
recipients  are  required  to  comply  with 
the  requirements  of  the  Privacy  Act  with 
respect  to  such  records. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualiBed  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utihzation  review. 

3.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
the  purposes  of  collating,  analyzing, 
aggregating  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  a  contractor. 
The  contractor  will  he  required  to 
comply  with  the  requirements  of  the 
Privacy  Act  with  respect  to  such 
records. 

4.  A  record  be  disclosed  for  a  research 
purpose,  when  the  Department:  (a)  Has 
determined  that  the  use  or  disclosure 
does  not  violate  legal  or  policy 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained;  (B)  has 
determined  that  the  research  purpose  (1) 
cannot  be  reasonably  accomplished 
unless  the  record  is  provided  in 
individually  identifiable  form,  and  (2) 
warrants  the  risk  to  the  privacy  of  the 
individual  that  additional  exposure  of 
the  record  might  bring;  (C)  has  required 
the  recipient  to  (1)  establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record,  (2)  remove 
or  destroy  the  information  that 
identifies  the  individual  at  the  earliest 
time  at  which  removal  or  destruction 
can  be  accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (a)  in 
emergency  circimistances  affecting  the 
health  or  safety  of  any  individual,  (b)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  written 


authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by  these  provisions. 

5.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

6.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public  Health 
Service  in  connection  with  such 
individual,  the  Department  may 
disclose  such  records  as  it  deems 
desirable  or  necessary  to  the  Department 
of  Justice  to  enable  that  Department  to 
present  an  effective  defense,  provided 
that  such  disclosure  is  compatible  with 
the  purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVmC,  ACCESSING.  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  microfilm,  charts,  graphs, 
computer  tapes,  disks,  and  punch  cards. 

RETRIEVABIUTY: 

By  name.  Social  Security  Number 
when  supplied  voluntarily  or  contained 
in  existing  records  used  in  projects 
under  this  system,  or  other  identifying 
number. 

SAFEGUARDS: 

Measures  to  prevent  unauthorized 
disclosures  are  implemented  as 
appropriate  for  each  location  and  for  the 
particular  records  maintained  in  each 
project.  Each  site  implements  personnel, 
physical  and  procediu-al  safeguards 
such  as  the  following: 

1.  Authorized  users.  NCI  and  WHI 
employees  who  maintain  records  in  this 


system  are  instructed  to  grant  regular 
access  only  to  physicians,  scientists, 
and  support  staff  of  the  National  Cancer 
Institute  and  Women's  Health  Initiative, 
respectively,  or  their  contractors, 
grantees  or  collaborators  who  need  such 
information  in  order  to  contribute  to  the 
research  or  administrative  purposes  of 
the  system.  The  system  managers 
specifically  authorize  one-time  and 
special  access  by  others  on  a  need-to- 
know  basis  consistent  with  the  purposes 
and  routine  uses  of  the  system. 

2.  Physical  safeguards.  Records  are 
kept  in  limited  access  areas.  Offices  and 
records  storage  locations  are  locked 
during  off-duty  hours.  Input  data  for 
computer  files  is  coded  to  avoid 
individual  identification.  Where 
possible,  information  on  individual 
identities  is  kept  separate  from  data 
used  for  analysis. 

3.  Procedural  safeguards.  Access  to 
manual  files  is  granted  only  to 
authorized  personnel,  as  described 
above.  Access  to  computer  files  is 
controlled  through  security  codes 
known  only  to  authorized  users.  Names 
and  other  details  necessary  to  identify 
individuals  are  not  included  in  data 
files  used  for  analysis.  These  files  are 
indexed  by  code  numbers.  Code 
numbers  and  complete  identifiers  are 
linked  only  if  there  is  a  specific  need, 
such  as  for  data  verification. 

Contractors,  grantees  or  collaborators 
who  maintain  records  in  this  system  are 
instructed  to  make  no  further  disclosure 
of  the  records  except  as  authorized  by 
the  system  manager  and  f>ermitted  by 
the  Privacy  Act.  Privacy  Act 
requirements  are  specifically  included 
in  contracts  and  in  agreements  with 
grantees  or  collaborators  participating  in 
research  activities  supported  by  this 
system.  HHS  project  director,  contract 
officers  and  project  officers  oversee 
compliance  with  these  requirements. 

The  particular  safeguards 
implemented  at  each  site  are  developed 
in  accordance  with  Chapter  45-13, 
"Safeguarding  Records  Contained  in 
Systems  of  Records."  of  the  HHS 
General  Administration  Manual, 
supplementary  Chapter  PHS.hf:  45-13, 
and  Part  6.  "ADP  Systems  Security",  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 


RETEMnON  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 


(HHS  Records  Management  Manual. 
Appendix  B-361).  item  300O-G-3. 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  research. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 

SYSTEM  MANAGBt  AND  ADDRESS: 

Associate  Director.  Surveillance 
Program.  DCPC,  National  Cancer 
Institute,  Executive  Plaza  North, 
Room  343K,  6130  Executive  Blvd, 
MSC  7350.  Bethesda,  MD  20892-7350 
and 

Director.  Women's  Health  Initiative. 
Office  of  the  Director,  National 
Institutes  of  Health.  Building  1,  Room 
260.  9000  Rockville  Pike.  Bethesda. 
MD  20892 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  file  exists,  write  to 
the  appropriate  system  manager  and 
provide  the  following  information: 

a.  System  name:  "Biomedical 
Research  Records  of  Subjects:  (1)  Cancer 
Studies  of  the  Division  of  Cancer 
Prevention  and  Control.  HHS/NIH/NQ; 
and  (2)  Women's  Health  Initiative 
Studies,  HHS/NIH/OD." 

b.  Complete  name  at  time  of 
participation; 

c.  Facility  and  home  address  at  the 
time  of  participation; 

d.  In  some  cases,  where  records  are 
retrieved  by  an  identifying  number, 
such  as  the  Social  Security  Number  or 
Hospital  Identification  Niunber.  it  may 
be  necessary  to  provide  that  number.  In 
some  cases,  to  ensure  proper 
identification  it  may  be  necessary  to 
provide  date(s)  of  participation  (if 
knoxvn),  birth  date,  disease  type  (if 
known),  and  study  name  and  location  (if 
known). 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  maximum  fine  of  five  thousand 
dollars. 

Individuals  seeking  notification  of  or 
access  to  medical  records  should 
designate  a  representative  (including 
address)  who  may  be  a  physician,  other 
health  professional,  or  other  responsible 
individual,  who  would  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents,  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of.  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 


other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any.  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PftOCEOORES: 

Write  to  the  appropriate  system 
manager  and  pro\ide  the  same 
information  as  requested  under  the 
notification  procedure  above. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Write  to  the  appropriate  system 
manager,  identify  the  record,  and 
specify  the  information  contested.  Stale 
the  corrective  action  sought  and  vour 
reasons  for  requesting  the  correction, 
and  provide  supporting  information  to 
show  that  the  record  is  inaccurate, 
incomplete,  irrelevant,  untimely,  or 
unnecessary.  The  right  to  contest 
records  is  limited  to  information  which 
is  incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES; 

HHS  agencies,  institutions  under 
contract  to  the  U.S.  Government,  such 
as  universities,  medical  schools, 
hospitals,  research  institutions, 
commercial  institutions,  state  agencies, 
other  U.S.  Government  agencies, 
patients  and  normal  volunteers, 
physicians,  research  investigators  and 
other  collaborating  personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
02-25-0156 
SYSTEM  NAME: 

Records  of  Participants  in  Programs 
and  Respondents  in  Surveys  Used  to 
Evaluate  Programs  of  the  Public  Health 
Service.  HHS/PHS/NIH/OD. 

SECURITY  CtASSnCATION: 

None. 

SYSTEM  LOCATION: 

This  system  of  records  is  an  umbrella 
system  comprising  separate  sets  of 
records  located  either  in  the 
organizations  responsible  for 
conducting  evaluations  or  at  the  sites  of 
programs  or  activities  imder  evaluation. 
Locations  include  Public  Health  (PHS) 
facilities,  or  facihties  of  contractors  of 
the  PHS.  Write  to  the  appropriate 
System  Klanager  t)elow  for  a  list  of 
current  locations. 
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CATEGORIES  Of  INOtVBHJALS  COVERED  BV  THE 
SYSTEM: 

Individuals  covered  by  this  system  are 
those  who  provide  information  or 
opinions  that  are  useful  in  evaluating 
programs  or  activities  of  the  PHS.  other 
persons  who  have  participated  in  or 
benefitted  from  PHS  programs  or 
activities;  or  other  persons  included  in 
evaluation  studies  for  purposes  of 
comparison.  Such  individuals  may 
Include  (1)  participants  in  research 
studies;  (2)  applicants  for  and  recipients 
of  grants,  fellowships,  traineeships  or 
other  awards;  (3)  employees,  experts 
and  consultants;  (4)  members  of 
advisory  conmiittees;  (5)  other 
researchers,  health  care  professionals,  or 
individuals  who  have  or  are  at  risk  of 
developing  diseases  or  conditions 
studied  by  PHS;  (6)  persons  who 
provide  feedback  about  the  value  or 
usefulness  of  information  they  receive 
about  PHS  programs,  activities  or 
research  results;  (7)  persons  who  have 
received  Doctorate  level  degrees  from 
U.S.  institutions;  (8)  persons  who  have 
worked  or  studied  at  U.S.  institutions 
that  receive(d)  institutional  support 
from  PHS. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  umbrella  system  of  records 
covers  a  varying  number  of  separate  sets 
of  records  used  in  different  evaluation 
studies.  The  categories  of  records  in 
each  set  depend  on  the  type  of  program 
being  evaluated  and  the  specific 
purpose  of  the  evaluation.  In  general, 
the  records  contain  two  types  of 
information:  (1)  Information  identifying 
subject  individuals,  and  (2)  information 
which  enables  PHS  to  evaluate  its 
programs  and  services. 

(1)  Identifying  information  usually 
consists  of  a  name  and  address,  but  it 
might  also  include  a  patient 
identification  number,  grant  number. 
Social  Security  Number,  or  other 
identifying  number  as  appropriate  to  the 
particular  group  included  in  an 
evaluation  study. 

(2)  Information  used  for  evaluation 
varies  according  to  the  program 
evaluated.  Categories  of  evaluative 
information  include  personal  data  and 
medical  data  on  participants  in  clinical 
and  research  programs;  personal  data, 
publications,  professional  achievements 
and  career  history  of  researchers;  and 
opinions  and  other  information  received 
directly  from  individuals  in  evaluation 
surveys  and  studies  of  PHS  programs. 

The  system  does  not  include  any 
master  list,  index  or  other  central  means 
of  identifying  all  individuals  whose 
records  are  included  in  the  various  sets 
of  records  covered  by  the  system. 


AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Authority  for  this  system  comes  from 
the  authorities  regarding  the 
establishment  of  the  National  Institutes 
of  Health,  its  general  authority  to 
conduct  and  fund  research  and  to 
provide  training  assistance,  and  its 
general  authority  to  maintain  records  in 
connection  with  these  and  its  other 
ftinctions  (42  U.S.C.  203,  241.  2891-1 
and  44  U.S.C.  3101),  and  section  301 
and  493  of  the  Public  Health  Service 
Act. 

PURPOSE(S): 

This  system  supports  evaluation  of 
the  pohcies,  programs,  organization, 
methods,  materials,  activities  or  services 
used  by  PHS  in  fulfiUing  its  legislated 
mandate  for  (1)  conduct  and  support  of 
biomedical  research  into  the  causes, 
prevention  and  cure  of  diseases;  (2) 
support  for  training  of  research 
investigators;  (3)  communication  of 
biomedical  information. 

This  system  is  not  used  to  make  any 
determination  affecting  the  rights, 
benefits  or  privileges  of  any  individual. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors  and  collaborating 
researchers,  organizations,  and  State 
and  local  officials  for  the  purpose  of 
conducting  evaluation  studies  or 
collecting,  aggregating,  processing  or 
analyzing  records  used  in  evaluation 
studies.  The  recipients  are  required  to 
protect  the  confidentiality  of  such 
records. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  the 
Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  em  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  The  Department  may  disclose 
information  from  this  system  of  records 
to  the  Department  of  Justice,  to  court  or 
other  tribunal,  or  to  another  party  before 
such  tribunal,  when  (a)  HHS.  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  or  any  of  its  components,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 


Department  of  Justice,  the  tribunal,  or 
the  other  party  is  relevant  and  necessary 
to  the  litigation  and  would  help  in  the 
effective  representation  of  the 
governmental  party,  provided,  however, 
that  in  each  case,  HHS  determines  that 
such  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  may  be  stored  in  file  folders, 
bound  notebooks,  or  computer- 
accessible  media  (e.g.,  magnetic  tapes  or 
discs). 

RETRIEVABILITY: 

Information  is  retrieved  by  name  and/ 
or  participant  identification  number 
within  each  evaluation  study.  There  is 
no  central  collection  of  records  in  this 
system,  and  no  central  means  of 
identifying  individuals  whose  records 
are  included  in  the  separate  sets  of 
records  that  are  maintained  for 
particular  evaluation  studies. 

SAFEGUARDS: 

A  variety  of  safeguards  are 
implemented  for  the  various  sets  of 
records  in  this  system  according  to  the 
sensitivity  of  the  data  each  set  contains. 
Information  already  in  the  public 
domain,  such  aslitles  and  dates  of 
publications,  is  not  restricted.  However, 
sensitive  information,  such  as  personal 
or  medical  history  or  individually 
identified  opinions,  is  protected 
according  to  its  level  of  sensitivity. 
Records  derived  from  other  systems  of 
records  will  be  safeguarded  at  a  level  at 
least  as  stringent  as  that  required  in  the 
original  systems.  Minimal  safeguards  for 
the  protection  of  information  which  is 
not  available  to  the  general  public 
included  the  following: 

1.  Authorized  users:  Regular  access  to 
information  in  a  given  set  of  records  is 
limited  to  PHS  or  to  contractor 
employees  who  are  conducting, 
reviewing  or  contributing  to  a  specific 
evaluation  study.  Other  access  is 
granted  only  on  a  case-by-case  basis, 
consistent  with  the  restrictions  required 
by  the  Privacy  Act  (e.g.,  when 
disclosure  is  required  by  the  Freedom  of 
Information  Act),  as  authorized  by  the 
system  manager  or  designated 
responsible  official. 

2.  Physical  safeguards:  Records  are 
stored  in  closed  or  locked  containers,  in 
areas  which  are  not  accessible  to 
unauthorized  users,  and  in  facilities 
which  are  locked  when  not  in  use. 
Records  collected  in  each  evaluation 
project  arc  maintained  separately  fron' 


those  of  other  projects.  Sensitive  records 
are  not  left  exposed  to  unauthorized 
persons  at  any  time.  Sensitive  data  in 
machine-readable  form  may  be 
encrypted. 

3.  Procedural  safeguards:  Access  to 
records  is  controlled  by  responsible 
employees  and  is  granted  only  to 
authorized  individuals  whose  identities 
are  properly  verified.  Data  stored  in 
mainframe  computers  is  accessed  only 
through  the  use  of  keywords  knovm 
only  to  authorized  personnel.  When 
personal  computers  are  used,  magnetic 
media  (e.g.  diskettes)  are  protected  as 
under  Physical  Safeguards.  When  data 
is  stored  within  a  personal  computer 
(i.e..  on  a  "hard  disk"),  the  machine 
itself  is  treated  as  though  it  were  a 
record,  or  records,  under  Physical 
Safeguards.  Contracts  for  operation  of 
this  system  of  records  require  protection 
of  the  records  in  accordance  with  these 
safeguards;  PHS  project  and  contracting 
officers  monitor  contractor  compliance. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13. 
and  Part  6.  "ADP  Systems  Security."  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

RETEhTTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  llOO-C-2.  Refer 
to  the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

See  Appendix  1. 

Policy  coordination  for  this  system  is 
provided  by: 

Associate  Director.  Office  of  Strategic 
Planning  and  Evaluation.  Office  of 
Science  Policy  and  Technology 
Transfer.  National  Institutes  of  Health, 
G006  Executive  Boulevard.  Suite  312. 
Rockville.  MD  20892 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  official  of  the  organization 
responsible  for  the  evaluation,  as  li^ed 
in  Appendix  2.  If  you  are  not  certain 
which  component  of  PHS  was 
responsible  for  the  evaluation  study,  or 
if  you  believe  there  are  records  about 


JMI 


you  in  several  components  of  PHS, 
vmte  to; 

NIH  Privacy  Act  Officer,  Building  31. 

Room  1B25,  9000  Rockville  Pike. 

Bethesda.  MD  20892. 

Requesters  must  provide  the 
following  information: 

1.  Full  name,  and  name(s)  used  while 
studying  or  employed; 

2.  Name  and  location  of  the 
evaluation  study  or  other  PHS  program 
in  which  the  requester  participated  or 
the  institution  at  which  the  requester 
was  a  student  or  employee,  if 
applicable; 

3.  Approximate  dates  of  participation, 
matriculation  or  employment,  if 
applicable. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  ajid  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  other  health  professional, 
or  other  responsible  individual,  who 
will  be  willing  to  review  the  record  and 
inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 

A  parent  or  guardian  who  requests 
notification  of.  or  access  to.  a  child's  or 
incompetent  person  s  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any.  will  be  sent.  The  parent  or  guardian 
must  verif\-  relationship  to  the  child  or 
incompetent  person  as  woll  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonablv 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  any 

CONTESTING  RECORD  PROCEDURES: 

Write  to  the  official  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  actio«  sought,  and  vour 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 


information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  directly  from 
individual  participants;  from  svstems  of 
records  09-25-0036,  "Grants:  IMPAC 
(Grants/Contract  Information).  HHS/ 
NIH/DRG;"  09-25-01 12.  "Grants: 
Research.  Research  Training. 
Fellowship  and  Construction    ' 
Applications  and  Awards.  HHS/MH/ 
OD  ";  NSF-6,  "Doctorate  Record  File '. 
NSF-43,  "Doctorate  Work  Historv  File" 
(previously  entitled  NSF-43.  "RosItT 
and  Survey  of  Doctorate  Hokiers  in  Tht- 
United  States"  and  other  records 
maintained  by  the  operating  programs  of 
NIH:  the  National  .Academy  of  Sciences, 
professional  associations  such  as  the 
AAMC  and  AD.A.  and  other  contractors, 
grantees  or  collaborating  researchers;  m 
publicly  available  sources  sik  h  as 
bibliographies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVtStONS 
OF  THE  ACT: 

None. 
.Appendix  1:  System  Managers 

.\ssociate  Dirfctor.  Olfice  of  Strategic 
Planning  and  Evaluation.  O'^cu  ol  btit-m.- 
Policy  and  Technology  Transfer.  National 
Institutes  of  Health.  6006  Executive 
Boulevard.  Suite  31  J.  Rocfcviile.  MD  2»R'tJ 

National  Institute.';  of  Health.  OfTic  e  of  the 
Director.  Director.  Division  of  HersonneJ 
Manasement.  BuiJdins  1.  Room  Bl-*.(i. 
9000  Rorkviiie  Pike.  Bethesda.  MD  2t)W^ 

National  Heart,  l.ung.  and  Blood  Institute 
(NHI.BIJ.  NHLBI  .Minority  Coordinate.  OD 
OPPE.  Building  31,  Room  5.\Ol'5.A(Hi.  31 
Center  Drive.  MSC  :;482.  Bethesda,  .MD 
:iOH92-24«2 

.National  Librarv'  of  .Medicine  (.NLM), 
Associate  Director  for  Heahh  Intorma:io:i 
Programs  Development.  Buildin:;  3H.  Koo:u 
2S20.  Bethesda.  MD  20894 

National  Eye  Institute  (NEI).  .Associate 
Director  for  Science  Polirvand  Legislation 
Building  .^1.  Room  6.A25,  Bethesda.  MD 
20892 

National  Cancer  Institute  (NCI).  Public 
HealthEducator.  OCC,  NCI,N3t;G:r,l   '     -    _ 
Institutes  of  Health  Building  31.  Ki^u.ii 
4B43.  Bethesda.  .MD  20892 

National  Institute  on  Aging  tNI.\).  Chief. 
Office  ot  Planning.  .Analysis.  Technical 
Information  and  Evaluation.  Federal 
Building.  Room  6A09,  7550  Wisconsin 
Avenue.  Bethesda.  .VI D  20892 

National  Institute  of  Allergy  and  Infei  tious 
Diseases  (.NT.AID),  Chief.  Evaluation  and 
Reporting  Sec tion.  Policy  .Anal) sis  and 
Legislation  Branch.  Office  of 
Administration  .Management,  Building  .31 
Room  rA-16.  Bethescia.  .MD  20892 

National  Institute  of  Child  Health  and 
Human  Development  (NICHD).  Chiel. 
Office  of  Science  Policy  and  .Analvsis. 
Building  31.  Room  2Aio,  Bethesda.  .MD 
20892 
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National  Institute  on  Deafness  and  Other 
Communications  Disorders,  Chief,  Program 
Planning  and  Health  Reports  Branch, 
Building  31,  room  3C35,  9000  Rockville 
Pike,  Bethesda,  MD  20892 

National  Institute  of  Dental  Research  (NIDR), 
Director,  OfTice  of  Planning  Evaluation, 
and  Communications,  Building  31,  Room 
2C34,  31  Center  Drive  MSC  2290,Bethesda. 
MD  20892-2290 

National  Institute  of  Environmental  Health 
Sciences  (NIEHS)  Programs,  Analyst, 
Office  of  Program  Planning  and  Evaluation. 
P.O.  Box  12233,  Research  Triangle  Park, 
NC  27709 

National  Institute  of  General  Medical 
Sciences  (NIGMS),  Chief,  Office  of  Program 
Analysis  and  Evaluation,  Natcher  Building, 
Room  3AS49.  9000  Rockville  Pike, 
Bethesda.  MD  20892 

Fogarty  International  Center  (FIC),  National 
Institutes  of  Health,  Assistant  Director  for 
Planning,  Evaluation  and  Public  Affairs, 
Building  31,  Room  B2C32,  Bethesda,  MD 
20892 

Division  of  Research  Grants  (DRG).  Assistant 
Director  for  Special  Projects.  Westwood 
Building,  Room  457,  5333  Westbard 
Avenue,  Bethesda,  MD  20892 

National  Center  for  Research  Resources 
(NCRR),  Evaluation  Officer,  Office  of 
Science  Policy,  Westwood  Building.  Room 
8A03,  Bethesda,  MD  20892 

National  Institute  of  Nursing  Research 
(NINR).  Chief,  Office  of  Planning,  Analysis 
and  Evaluation,  Building  31,  Room  5B09, 
Bethesda,  MD  20892 

Office  of  Research  Integrity.  Policy  Analyst, 
Division  of  Policy  and  Education,  U.S. 
Public  Health  Service,  5515  Security  Lane, 
Suite  700,  Rockwell-II  Building,  Rockville, 
MD  20852 

Appendix  2:  Notification  and  Access 
Officials 

NIH.  Office  of  the  Director,  Associate 
Director  for  Science,  Policy  and 
Legislation,  Building  1,  Room  137.  9000 
Rockville  Pike,  Bethesda,  MD  20892 

National  Institutes  Health,  Office  of  the 
Director,  Director,  Division  of  Personnel 
Management,  Building  1.  Room  Bl-60. 
9000  Rockville  Pike,  Bethesda.  MD  20892 

National  Heart,  Lung,  and  Blood  Institute 
(NHLBI),  Privacy  Act  Coordinator, 
Building  31,  Room  5A29.  Bethesda.  MD 
20892 

National  Library  of  Medicine  (NLM), 
Assistani  Director  for  Planning  and 
Evaluation,  Building  38,  Room  2S18. 
Bethesda.  MD  20894 

National  Eye  Institute  (NEI),  Executive 
Officer,  Building  31.  Room  6A25. 
Bethesda,  MD  20892 

Fogarty  International  Center  (FIC),  National 
Institutes  of  Health,  Assistant  Director  for 
Planning,  Evaluation  and  Public  Affairs, 
Building  31,  Room  B2C32,  Bethesda.  MD 
20892 

Division  or  Research  Grants  (DRG),  Assistant 
Director  for  Special  Projects,  Westwood 
Building,  Room  457,  5333  Westbard 
Avenue,  Bethesda,  MD  20892 

National  Center  of  Research  Resources 
(NCRR),  Evaluation  Officer,  Office  of 
Science  Policy,  NIH,  Westwood  Building, 
Room  8A03.  Bethesda.  MD  20892 


National  Cancer  Institute.  Privacy  Act 
Coordinator,  National  Institutes  of  Health, 
Building  31,  Room  10A30,  Bethesda,  MD 
20892 

02-25-0156 

SYSTEM  NAME: 

Records  of  Participants  in  Programs 
and  Respondents  in  Surveys  Used  to 
Evaluate  Programs  of  the  National 
Institutes  of  Health,  HHS/NIH/OD. 

sEcunmr  classification: 
None. 

system  location: 

This  system  of  records  is  an  umbrella 
system  comprising  separate  sets  of 
records  located  either  in  the 
organizations  responsible  for 
conducting  evaluations  or  at  the  sites  of 
programs  or  activities  under  evaluation. 
Locations  include  National  Institutes  of 
Health  (NIH)  facilities  in  Bethesda. 
Maryland,  or  facilities  of  contractors  of 
the  NIH.  Write  to  the  appropriate 
System  Manager  below  for  a  list  of 
current  locations. 

categories  of  individuals  covered  by  the 
system: 

Individuals  covered  by  this  system  are 
those  who  provide  information  or 
opinions  that  are  useful  in  evaluating 
programs  or  activities  of  the  NIH,  other 
persons  who  have  participated  in  or 
benefitted  from  NIH  programs  or 
activities;  or  other  persons  included  in 
evaluation  studies  for  purposes  of 
comparison.  Such  individuals  may 
include  (1)  participants  in  research 
studies;  (2)  applicants  for  and  recipients 
of  grants,  fellowships,  traineeships  or 
other  awards;  (3)  employees,  experts 
and  consultants;  (4)  members  of 
advisory  committees;  (5)  other 
researchers,  health  care  professionals,  or 
individuals  who  have  or  are  at  risk  of 
developing  diseases  or  conditions 
studied  by  NIH;  (6)  persons  who 
provide  feedback  about  the  value  or 
usefulness  of  information  they  receive 
about  NIH  programs,  activities  or 
research  results;  (7)  persons  who  have 
received  Doctorate  level  degrees  from 
U.S.  institutions;  (8)  persons  who  have 
worked  or  studied  at  U.S.  institutions 
that  receive  (d)  institutional  support 
from  NIH. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
This  umbrella  system  of  records 
covers  a  varying  number  of  separate  sets 
of  records  used  in  different  evaluation 
studies.  The  categories  of  records  in 
each  set  depend  On  the  type  of  program 
being  evaluated  and  the  specific 
purpose  of  the  evaluation.  In  general, 
the  records  contain  two  types  of 
information:  (1)  information  identifying 


subject  individuals,  and  (2)  information 
which  enables  NIH  to  evaluate  its 
programs  and  services. 

(1)  Identifying  information  usually 
consists  of  a  name  and  address,  but  it 
might  also  include  a  patient 
identification  number,  grant  number. 
Social  Security  Number,  or  other 
identifying  number  as  appropriate  to  the 
particular  group  included  in  an 
evaluation  study. 

(2)  Information  used  for  evaluation 
varies  according  to  the  program 
evaluated.  Categories  of  evaluative 
information  include  personal  data  and 
medical  data  on  participants  in  clinical 
and  research  programs;  personal  data, 
publications,  professional  achievements 
and  career  history  of  researchers;  and 
opinions  and  other  information  received 
directly  from  individuals  in  evaluation 
surveys  and  studies  of  NIH  programs. 

The  system  does  not  include  any 
master  list,  index  or  other  central  means 
of  identifying  all  individuals  whose 
records  are  included  in  the  various  sets 
of  records  covered  by  the  system. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  this  system  comes  from 
the  authorities  regarding  the 
establishment  of  the  National  Institutes 
of  Health,  its  general  authority  to 
conduct  and  fund  research  and  to 
provide  training  assistance,  and  its 
general  authority  to  maintain  records  in 
connection  with  these  and  its  other 
functions  (42  U.S.C  203,  241,  2891-1 
and44U.S.C.  3101). 

PURPOSE(S): 

This  system  supports  evaluation  of 
the.  policies,  programs,  organization, 
methods,  materials,  activities  or  services 
used  by  NIH  in  fulfilling  its  legislated 
mandate  for  (1)  conduct  and  support  of 
biomedical  research  into  the  causes, 
prevention  and  cure  of  diseases;  (2) 
support  for  training  of  research 
investigators;  (3)  communication  of 
biomedical  information. 

This  system  is  not  used  to  make  any 
determination  affecting  the  rights, 
benefits  or  privileges  of  any  individual. 

ROUTINE  USES  OF  RECORDS  MAItnAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  HHS 
contractors  and  collaborating 
researchers,  organizations,  and  State 
and  local  officials  for  the  purpose  of 
conducting  evaluation  studies  or 
collecting,  aggregating,  processing  or 
analyzing  records  used  in  evaluation 
studies.  The  recipients  are  required  to 
protect  the  confidentiality  of  such 
records. 

2.  Disclosure  may  be  made  to 
organizations  deemed  qualified  by  thi> 


Secretary  to  carry  out  quality 
assessments,  medical  audits  or 
utilization  review. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  The  Department  may  disclose 
information  from  this  system  or  records 
to  the  Department  of  Justice,  to  court  or 
other  tribimal,  or  to  another  party  before 
such  tribunal,  when  (a)  HHS,  or  any 
component  thereof;  or  (b)  any  HHS 
entployee  in  his  or  her  official  capacitv: 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  or  any  of  its  components,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
the  other  party  is  relevant  and  necessary 
to  the  litigation  and  would  help  in  the 
effective  representation  of  the 
governmental  party,  provided,  however, 
that  in  each  case,  HHS  determines  that 

,  such  disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  may  be  stored  in  file  folders, 
bound  notebooks,  or  computer- 
accessible  media  (e.g.,  magnetic  tapes  or 
discs). 

retrievability: 

Information  is  retrieved  by  name  and/ 
or  participant  identification  number 
witihin  each  evaluation  study.  There  is 
no  central  collection  of  records  in  this 
sysitem,  and  no  central  means  of 
idraitifying  individuals  whose  records 
are  included  in  the  separate  sets  of 
records  that  are  maintained  for 
particular  evaluation  studies. 

SAFEGUARDS: 

A  variety  of  safeguards  are 
implemented  for  the  various  sets  of 
records  in  this  system  according  to  the 
sensitivity  of  the  data  each  set  contains, 
information  already  in  the  public 
domain,  such  as  titles  and  dates  of 
publications,  is  not  restricted.  However, 
sensitive  information,  such  as  personal 
or  medical  history  or  individuallv 
identified  opinions,  is  protected 
according  to  its  level  of  sensitivity. 
Records  derived  from  other  systems  of 
records  will  be  safeguarded  at  a  level  al 
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least  as  stringent  as  that  required  in  the 
original  systems.  Minimal  safeguards  for 
the  protection  of  information  which  is 
not  available  to  the  general  public 
include  the  following: 

1.  Authorized  users:  Regular  access  to 
information  in  a  given  set  of  records  is 
limited  to  NIH  or  to  contractr)r 
employees  who  are  conducting, 
reviewing  or  contributing  to  a  spi-cifit 
evaluation  study.  Other  access  is 
granted  only  on  a  case-by-casc  busis. 
consistent  with  the  restrictions  required 
by  the  Privacy  Act  (e.g..  when 
disclosure  is  required  by  the  Fr<;edoni  of 
Information  Act),  as  authorized  bv  thr 
system  manager  or  designated 
responsible  official. 

2.  Physical  safeguards:  Records  are 
stored  in  closed  or  locked  containers,  in 
areas  which  are  not  accessible  to 
unauthorized  users,  and  in  faciliti«-s 
which  are  locked  when  not  in  use;. 
Records  collected  in  each  evaluation 
project  are  maintained  separatelv  from 
those  of  other  projects.  Sensitive  records 
are  not  left  exposed  to  unauthorized 
persons  at  any  time.  Sensitive  diita  in 
machine-readable  form  may  be 
encrypted. 

3.  Procedural  safefiuards:  Access  to 
records  is  controlled  by  responsible 
employees  and  is  granted  only  to 
authorized  individuals  whose  identitij-s 
are  properly  verified.  Data  stored  in 
mainframe  computers  is  accessed  only 
through  the  use  of  keywords  known 
only  to  authorized  personnel.  When 
personal  computers  are  used,  magnetic 
media  (e.g.  diskettes)  are  protected  as 
under  Physical  Safeguards.  When  data 
is  stored  within  a  personal  computer 
(i.e.,  on  a  "hard  disk"),  the  machine 
itself  is  treated  as  though  it  were  a 
record,  or  records,  under  Physical 
Safeguards.  Contracts  for  operation  of 
this  system  of  records  require  protection 
of  the  records  in  accordance  with  these 
safeguards:  NIH  project  and  contracting 
officers  monitor  contractor  compliance. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  C^Mu;ral  Administration 
Manual,  "Su'eguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13, 
and  Part  6,  "ADP  Systems  Security."  of 
the  HHS  Information  Resources 
Management  Manual  and  the  National 
Institute  of  Standards  and  Technology 
Federal  Information  Processing 
Standards  (FIPS  Pub.  41  and  FIPS  Pub. 
31). 

retention  and  disposal: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 


"Keeping  and  Destroying  Rc»cords" 
(HHS  Records  Management  .Manual, 
Appendix  B-3r,l).  item  1100-f:-2.  Ref.-: 
to  the  NIH  Manual  Chapter  fur  specific, 
disposition  instructions. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

See  Appendix  1. 

Policy  coordination  for  this  s\stcin  i^ 
provided  liv: 

.^ssociatf;  Director.  Offii  <•  of  Strate^ii 
Planning  and  Evaluation.  Office  ot 
Science  Policy  and  Tec  hnology 
Transfer,  National  Institutes  of  Health 
6006  E.xecutive  Boulevard.  Suite  312. 
Rockville.  MD  20892. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exist.s.  vvrili- 
to  the  official  of  the  organization 
responsible  for  the  evaluation,  as  list.-<l 
in  Appendix  2.  If  you  are  not  certain 
which  component  of  MM  was 
responsible  for  the  evalaution  study,  oi 
if  you  believe  there  are  recrords  about 
you  in  several  compcments  of  NIH.  writi- 
io: 

NIH  Privacy  .\ct  Offidr.  Building  M. 
Room  1B25.  9000  Roc  kville  Pike, 
Bethesda,  MD  208'.C 
Requesters  must  provide  thi- 

following  information: 

1.  Full  name,  and  nanuKs)  used  vvhili 
studying  or  employed; 

2.  Name  and  location  of  the 
evaluation  study  or  other  NIH  progMui 
in  which  the  requester  participated  or 
the  institution  at  which  the  requester 
was  a  student  or  employee,  if 
applicable; 

3.  Appro.vimate  dates  of  participation 
matriculation  or  employment,  if 
applicable. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  ht 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willfid  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subj«:l 
to  a  five  thousand  dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing,  a 
responsible  representative,  who  may  be 
a  physician,  other  health  profcssional. 
or  other  responsible  individual,  who 
will  be  willing  to  review  the  record  ami 
inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 

A  parent  or  guardian  who  requests 
notification  of.  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
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other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request 
listings  of  accountable  disclosures  that 
have  l)een  made  of  their  records,  if  any. 

C0NTESTV4G  RECOftO  PROCEDURES: 

Write  to  the  oflicial  specified  under 
notification  procedures  above,  and 
reasonably  identify  the  record  and 
specify  the  information  being  contested, 
the  corrective  action  sought,  and  your 
reasons  for  requesting  the  correction, 
along  with  supporting  information  to 
show  how  the  record  is  inaccurate, 
incomplete,  untimely  or  irrelevant.  The 
right  to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  these 
records  is  obtained  directly  form 
individual  participants;  from  systems  of 
records  09-25-0036.  "Grants:  IMP  AC 
(Grants/Contract  Information).  HHS/ 
NIH/DRG;"  09-25-0112.  "Grants: 
Research,  Research  Training. 
Fellowship  and  Construction 
Applications  and  Awards,  HHS/NIH/ 
OD  •;  NSF-6,  "Doctorate  Record  File". 
NSF-43.  "Doctorate  Work  History  File" 
(previously  entitled  NSF— 43,  "Roster 
and  Sur\'ey  of  Doctorate  Holders  in  the 
United  States"  and  other  records 
maintained  by  the  operating  programs  of 
NIH:  the  National  Academy  of  Sciences, 
professional  associations  such  as  the 
AAMC  and  ADA,  and  other  contractors; 
grantees  or  collaborating  researchers;  or 
publicly  available  sources  such  as 
bibliographies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
Appendix  1:  System  Managers 

Associate  Director.  Office  of  Strategic 
Planning  and  Evaluation.  Office  of  Science 
Policy  and  Technology  Transfer,  National 
Institutes  of  Health,  6006  Executive 
Boulevard.  Suite  312,  Rockville.  MD  20892 

National  Institutes  of  Health,  Office  of  the 
Direc;tor,  Director,  Division  of  Personnel 
Management,  Building  1.  Room  Bl-60, 
9000  Rockville  Pike,  Belhesda,  MD  20892 

National  Heart.  Lung,  and  Blood  Institute 
(NHLBI).  NHLBI  Minority  Coordinator. 
Building  31.  Room  5A07,  Bethesda,  MD 
20892 


National  Library  of  Medicine  (NLM), 
Associate  Director  for  Health  Information 
Programs  Development.  Building  38,  Room 
2S28,  Bethesda,  MD  20894 

National  Eye  Institute  (NEI),  Associate 
Director  for  Science  Policy  and  Legislation. 
Building  31.  Room  6A25.  Bethesda,  MD 
20892 

National  Cancer  Institute  (NCI),  Public 
Health  Educator,  OCC,  NO,  National 
Institutes  of  Health  Building  31.  Room 
4B43,  Bethesda,  MD  20892 

National  Institute  on  Aging  (NIA),  Chief, 
Office  of  Planning,  Analysis.  Technical 
Information  and  Evaluation,  Federal 
Building,  Room  6A09,  7550  Wisconsin 
Avenue.  Bethesda.  MD  20892 

National  Institute  of  Allergy  and  Infectious 
Diseases  (NIAID).  Acting  Director,  Office  of 
Policy  Analysis  and  Technology  Transfer, 
Building  31.  Room  7A-52.  Belhesda,  MD 
20892 

National  institute  of  Child  Health  and 
Human  Development  (NICHD),  Chief, 
Office  of  Science  Policy  and  Analysis, 
Building  31,  Room  2A10.  Bethesda,  MD 
20892 

National  Institute  on  Deafness  and  Other 
Communication  Disorders,  Chief,  Program 
Planning  and  Health  Reports  Branch, 
Building  31,  Room  3C36,  9000  Rockville 
Pike.  Bethesda.  MD  20892 

National  Institute  of  Dental  Research  (NIDR), 
Chief,  Office  of  Planning  Evaluation,  and 
Communications,  Building  31,  Room  2C35. 
Bethesda,  MD  20892 

National  institute  of  Environmental  Health 
Sciences  (NIEHS)  Program,  Analyst,  Office 
of  Program  Planning  and  Evaluation,  P.O. 
Box  12233,  Research  Triangle  Park,  N.C 
27709 

National  Institute  of  General  Medical 
Sciences  (NIGMS),  Chief,  Office  of  Program 
Analysis,  Westwood  Building,  Room  934, 
5333  Westbard  Avenue,  Bethesda,  MD 
20892 

Fogarty  International  Center  (FlC),  National 
Institutes  of  Health,  Assistant  Director  for 
Planning,  Evaluation  and  Public  Affairs, 
Building  31,  Room  B2C32.  Bethesda,  MD 
20892 

National  Center  for  Research  Resources 
(NCRR),  Evaluation  Officer.  Office  of 
Science  Policy,  Westwood  Building.  Room 
8A03.  Bethesda,  MD  20892 

National  Institute  of  Nursing  Research 
(NINR),  Chief,  Office  of  Planning,  Analysis 
and  Evaluation,  Building  31.  Room  5B09, 
Bethesda,  MD  20892 

Appendix  2:  Notification  and  Access 
Ofiicials 

NIH,  Office  of  the  Director,  Associate 
Director  for  Science,  Policy  and 
Legislation,  Building  1,  Room  137,  9000 
Rockville  Pike,  Belhesda,  MD  20892 

National  Institutes  of  Health,  Office  of  the 
Director,  Director,  Division  of  Personnel 
Management,  Building  1,  Room  81-60. 
9000  Rockville  Pike.  Bethesda.  MD  20892 

National  Heart.  Lung,  and  Blood  Institute 
(NHLBI),  Privacy  Act  Coordinator, 
Building  31  Room  5A29,  Bethesda,  MD 
20892 

National  Library  of  Medicine  (NLM), 
Associate  Director  for  Health  Information 


JMI 


Programs  Development,  Building  38,  Room 

2S28.  Bethesda,  MD  20894 
National  Eye  Institute  (NEI),  Executive 

Officer,  Building  31,  Room  6A25, 

Bethesda,  MD  20892 
Fogarty  International  Center  (FIC).,  National 

Institutes  of  Health,  Assistant  Director  for 

Planning,  Evaluation  and  Public  Affairs, 

Building  31,  Room  B2C32,  Bethesda,  MD 

20892 
Division  of  Research  Grants  (DRC),  Assistant 

Director  for  Special  Projects,  Westwood 

Building,  Room  457,  5333  Westbard 

Avenue,  Bethesda.  MD  20892 
National  Center  for  Research  Resources 

(NCRR),  Evaluation  Officer,  Office  of 

Science  Policy.  NIH,  Westwood  Building. 

Room  8A03.  Bethesda,  MD  20892 
National  Cancer  Institute,  Privacy  Act 

Coordinator,  National  Institutes  of  Health, 

Building  31,  Room  10A30.  Bethesda.  MD 

20892 

09-25-0161 
SYSTEM  NAME: 

Administration:  NIH  Consultant  File, 
HHS/NIH/DRG. 

SECURTTY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

This  system  of  records  is  an  umbrella 
system  comprising  separate  sets  of 
records  located  in  each  of  the  NIH 
organizational  components  or  facilities 
of  contractors  of  the  NIH. 
Division  of  Computer  Research  and 

Technology.  Data  Management 

Branch,  Biiilding  12A,  Room  4041 B, 

National  Institutes  of  Health, 

Bethesda,  Maryland  20892 
Write  to  the  appropriate  system  manager 

listed  in  Appendix  I  for  a  list  of 

current  locations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Consultants  who  provide  the 
evaluation  of  extramural  grants  and 
cooperative  agreement  applications  and 
research  contract  proposals,  including 
the  NIH  Reviewers'  Reserve  and/or 
advise.on  policy.  Consultants  who 
participate  in  NIH  conferences, 
workshops,  evaluation  projects  and/or 
provide  technical  assistance  at  site 
locations  arranged  by  contractors. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names,  addresses.  Social  Security 
numbers,  resumes,  curriculum  vitae 
(C.V.s),  areas  of  expertise,  gender, 
minority  status,  business  status.  AREA- 
ehgible  status,  publications,  travel 
records,  and  payment  records  for 
consultants. 

AUTHORfTV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  301  of  the  Public  Health 
Ser\'ice  Act,  describing  the  general 


powers  and  duties  of  the  Public  Health 
Service  relating  to  research  and 
investigation,  and  section  402  of  the 
Public  Health  Service  Act,  describing 
the  appointment  and  authority  of  the 
Director  of  the  National  Institutes  of 
Health,  (42  U.S.C.  241,  282  and  290  aa). 

PURPOSE(S): 

This  umbrella  system  comprises 
separate  sets  of  records  located  in  each 
of  the  NIH  organizational  components 
or  facilities  of  contractors  of  the  NIH. 
These  records  are  used:  (1)  To  identify 
and  select  experts  and  consultants  for 
program  reviews  and  evaluations;  (2)  To 
identify  and  select  experts  and 
consultants  for  the  review  of  special 
grant  and  cooperative  agreement 
applications  and  research  contract 
proposals  and  (3)  To  obtain  and  pay 
consultants  who  participate  in  NIH 
conferences,  workshops,  evaluation 
projtscts  and/or  provide  technical 
assistance  at  site  locations  arranged  by 
contractors,  and  (4)  To  provide 
necessary  reports  related  to  payment  to 
the  Internal  Revenue  .Service. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to^ 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquirv 
front  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  Disclosure  may  be  made  to  the 
Department  of  Justice  or  to  a  court  or 
other  tribunal  from  this  system  of 
records,  when  (a)  HHS.  or  any 
component  thereof:  or  (b)  any  HHS 
emplloyee  in  his  or  her  official  capacity: 
or  (ci)  any  HHS  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  anv 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
neceissary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case  HHS 
determines  that  such  disclosun?  is 
compatible  with  the  purpose  for  wliich 
the  records  were  collected. 

3.  Disclosure  may  be  made  to 
contractors  to  process  or  refine  the 
records.  Contracted  services  may 
include  transcription,  collection, 
computer  input,  and  other  records 
processing. 

4.  Information  in  this  system  of 
records  is  used  routinely  to  prepare  W- 
2  and  1099  Forms  to  submit  to  the 
Internal  Revenue  Service  and  applirablt! 


State  and  local  governments  those  items 
to  be  included  as  income  to  an 
individual. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  may  be  stored  in  file  folders, 
computer  tapes  and  disks,  microfiche, 
and  microfilm.         _ 

retrievability: 

Records  arc  retrieved  by  name, 
expertise,  gender,  minority  status, 
business  status,  ARE.A-eligible  .status 
and  experimental  system  used. 

SAFEGUARDS: 

1 .  Authorized  users:  Data  on  computer 
files  is  accessed  by  keyword  known 
only  to  authorized  users  who  are  PHS  or 
contractor  employees  involved  in 
managing  a  review  or  program  adxisorv 
committee,  conducting  a  review  of 
extramural  gcant  applications, 
cooperative  agreement  applications,  or 
research  contract  proposals,  performing 
an  e\aluation  study  or  managing  the 
consultant  file.  .Access  to  information  is 
thus  limited  to  those  with  a  nerd  to 
know. 

2.  Physical  safeguards:  Room  where 
records  are  stored  are  locked  when  not 
in  use.  During  regular  business  hours 
rooms  are  unlocked  but  are  {:bntrolle<l 
by  on-site  personnel. 

3.  Procedural  safeguards:  Names  and 
other  idcmtiiying  particulars  arc  delotfii 
wh(!n  data  from  original  records  are 
encodtid  for  analysis.  Data  stored  in 
computers  is  accessed  through  the  usr 
of  keywords  known  only  to  authorized 
users.  Contractors  who  maintain  ret ords 
in  this  system  are  instructed  to  make  no 
fiirther  disclosure  of  the  records  except 
as  authorized  by  the  system  manager 
and  permit:!  d  t)y  the  Privacy  .Act. 

This  system  of  records  will  he 
protected  according  to  the  standards  oi 
Chapter  45-13  of  the  HHS  General 
.'\dministration  Manual,  ".Safegiiardinj; 
Records  Ciontnined  in  Systems  of 
Records,"  supplementarv  Chapter  PUS 
hf:  45-13.  and  Part  6.  ••.•\Di'  .Sy.stems 
Security."  of  the  HHS  Information 
Resources  .Management  Manual  and  tin- 
National  Institute  of  Standards  and 
Technology  Federal  Information 
Processing  .Stand.irrls  (FIPS  Puli.  41  ami 
FlPSPub.  :n) 

retention  AND  DISPOSAL: 

R«!Cords  are  retained  and  di.spo,-,ed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1 — ' 
"Keeping  and  Destroying  Records" 
(HHS  Records  .Management  Manual. 


Appendix  B-361).  item  1100-G.  Refer  t  i 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  policy  coordinator  for  this  system 

is  also  the  system  manager  listed  for  the 

Division  of  Research  Grants. 

Chief,  Biological  and  Physiological 
Sciences  Review  Section.  Referral  and 
Review  Branch.  Division  of  Research 
Grants,  Westwood  Building.  Room 
417,  5333  Westbard  Avenue, 
Bethesda,  Maryland  20892 
and 

See  .Appendix  I 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  appropriate  system  manager  as 
listed  in  Appendix  1. 

The  Requester  must  also  verifv  his  oi 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certific-ition  that  the  rfjquestor  is  whom 
he  or  she  claims  to  be.  The  request 
.should  include:  (a)  Full  name,  and  (Ij) 
appropriate  dates  of  participation. 

RECORD  ACCESS  PROCEDURE: 

Siinit;  as  notification  procedures. 
Ri-quesfors  should  also  rcasonablv 
specify-  the  record  contents  being 
sought.  Individuals  may  also  request 
listing  of  accountable  disclosures  that 
have  been  made  of  their  records,  if  an_\ 

CONTESTING  RECORD  PROCEDURE: 

Contact  the  official  under  notification 
procedures  above,  reasonably  identifv 
tlie  record,  specify  the  infonnation  to  br 
(ontested.  and  state  the  corrective 
action  sought  with  supporting 
information.  The  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevdnt,  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

S;iiije<.t  indi\id;;>il 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

.\pppndix  I:  .System  .Manaijers 

0!C(  >■  ol  the  Director  (OIJ).  L\ii,!i:rj:d! 

I'ro.iiruriis  Munai^eiiient  Otfi(  er.  Buiid.:.^ 

n.  Rc;om  TtBil.  Bethesda.  MD  MhSiZ 
National  Ce::ter  for  Researc  h  Rt-sfpurc <•■; 

(NCKK).  Director.  Oifiie  of  Ktrvirw. 

We'.Uvood  Buiidi.ig.  Ron::,  8.\iri, 

Ucthesd.n,  MD  >um2 
Ncitio.'i.il  Canter  Instituie  (NCI).  Chtvi. 

Kevifvv  Logistics  Hrjiuk.  Exei.iitixt-  l'i../.< 

North.  Room  636.  Htthesda.  .MD  20H'ij 
N.ifioii.il  Eye  Institutf  (NEI),  Review  and 

Special  Projects  Otfit  er.  txeLutlve  Pla/,i 

Soiith.  Room  350.  Bethesda.  MD  208'^ 
National  Heart.  Lung,  and  Blood  liistitute 

(NHI.HIL  Chiot.  Rev  it  w  Brnr'.r  h,  W.-^Hvixxi 
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Building.  Room  5S7A.  5333  Westbard 
Avenue.  Belhesda.  MD  20892 

National  Institute  on  Aging  (NIA).  Chief, 
Scientific  Review  Office,  Gateway 
Building.  Suite  2C212.  7201  Wisconsin 
Avenue.  Bethesda.  MD  20892 

National  Institute  of  Allergy  and  Infectious 
Diseases  (NIAID).  Director,  Scientific 
Review  Program.  Division  of  Extramural 
Activities,  Solar  Bldg..  Room  3C-16, 6003 
Executive  Blvd..  Bethesda.  MD  20892 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
(NIAMS).  Chief.  Grants  Review  Branch. 
Natcher  Building.  Room  5AS-25U, 
Bethesda,  MD  20892 

National  Institute  of  Child  Health  and 
Human  Development  (NICHD).  Director. 
Division  of  Scientific  Review,  6100 
Executive  Boulevard.  Room  5E03H, 
Bethesda,  MD  20892 

National  Institute  on  Deafness  and  Other 
Communication  Disorders  (NIDCD),  Chief. 
Scientific  Review  Branch.  Executive  Plaza 
South.  Room  400B.  620  Executive 
Boulevard,  Rockville.  MD  20852 

National  Institute  of  Diabetes  and  Digestive 
and  Kidney  Diseases  (NIDDK).  Chief. 
Review  Branch.  Natcher  Building,  Room 
6AS-37F,  Bethesda.  MD  20892 

National  Institute  of  Dental  Research  (NIDR), 
Chief,  Scientific  Review  Section,  POB, 
Natcher  Building,  Room  4AN-38D.  45 
Center  Drive  MSC  6402,  Bethesda,  MD 
20892-6402 

National  Institute  of  Environmental  Health 
Sciences  (NIEHS),  Chief.  Scientific  Review 
Branch,  Division  of  Extramural  Research 
and  Training,  P.O.  Box  12233.  Research 
Triangle  Park,  NC  27709 

National  Institute  of  General  Medical 
Sciences  (NIGMS),  Chief,  Office  of 
Scientific  Review,  Natcher  Building,  Room 
1AS-13F,  Bethesda,  MD  20892 

National  Institute  of  Neurological  Disorders 
and  Stroke  (NINDSl,  Chief,  Scientific 
Review  Branch,  Federal  Building.  Room 
9C10A,  Bethesda.  MD  20892 

National  Institute  of  Nursing  Research 
(NINR).  Chief,  Office  of  Review,  Natcher 
Building,  Room  3AN24  MSC  6302. 
Bethesda,  MD  20892-6302 

National  Library  of  Medicine  (NLM),  Chief, 
Biomedical  Information  SuppMsrt  Branch, 
Building  38A.  Room  5S522,  Bethesda.  MD 
20894 

National  Center  for  Human  Genome  Research 
(NCHGR).  Chief.  Office  of  Scientific 
Review.  Building  38.^,  Room  604, 
Bethesda,  MD  20892 

National  Institute  of  Mental  Health,  Associate 
Director  for  Program  Coordination, 
Division  of  Extramural  Activities, 
Parklawn  Building,  Room  9C-15,  5600 
Fishers  Lane.  Rockville.  MD  20857 

National  Institute  on  Alcohol  Abuse  and 
Alcoholism.  Committee  Management 
Officer,  VVillco  Building,  Suite  504.  6000 
Executive  Blvd  MSC  7003.  Bethesda,  MD 
20892-7003 

National  Institute  on  Alcohol  Abuse  and 
Alcoholism.  Deputy  Director,  Office  of 
Scientific  Affairs.  Willco  Building.  Suite 
409.  6000  Executive  Blvd.  MSC  7003. 
Bethesda.  MD  20892-7003 

National  Institute  on  Drug  Abuse.  Office  of 
Extramural  Program  Review,  Parklawn 


Building,  Room  10-42.  5600  Rishers  Lane. 
Rockville.  MD  20857 

09-25-0165 

SYSTEM  NAME: 

National  Institutes  of  Health  Loan 
Repayment  Program.  HHS/NIH/OD. 

SECUMTY  CLASSmCATION: 

None. 

SYSTEM  LOCATION: 

Loan  Repayment  Program  (LRP),  Office 
of  the  Director,  National  Institutes  of 
Health,  Federal  Building.  Room  102, 
7550  Wisconsin  Avenue,  Bethesda. 
Maryland  20892-9015 
Division  of  Computer  Research  and 
Technology  (DCRT),  National 
Institutes  of  HeaUh,  Building  12A, 
Room  4037,  9000  Rockville  Pike, 
Bethesda.  Maryland  20892 
Operations  Accounting  Branch,  Division 
of  Financial  Management  (DFM), 
National  Institutes  of  Health,  Building 
31,  Room  B1B55,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892 
See  Appendix  I  for  a  listing  of  other 
NIH  offices  responsible  for 
administration  of  the  Loan  Repayment 
Program.  Write  to  the  System  Manager 
at  the  address  below  for  the  address  of 
any  Federal  Records  Center  where 
records  from  this  system  may  be  stored. 

CATEGOWES  Of  MOtVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  applied  for, 
who  have  been  approved  to  receive, 
who  are  receiving,  and  who  have 
received  funds  under  the  NIH  LRP;  and 
individuals  who  are  interested  in 
participation  in  the  NIH  LRP. 

CATEGOfllES  OF  RECOflOS  IN  THE  SYSTEM: 

Name,  address.  Social  Security 
number;  service  pay-back  obligations, 
standard  school  budgets,  educational 
loan  data  including  deferment  and 
repayment/delinquent/default  status 
information;  employment  data; 
professional  and  credentialing  history  of 
licensed  health  professionals  including 
schools  of  attendance;  personal, 
professional,  and  demographic 
background  information;  employment 
status  verification  (which  includes 
certifications  and  verifications  of 
continuing  participation  in  AIDS 
research);  Federal,  State  and  local  tax 
information,  including  copies  of  tax 
returns. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  487A  (42  U.S.C.  288-1)  of  the 
PHS  Act,  as  amended,  authorizes  the 
NIH  to  implement  a  program  of 
educational  loan  repayment  for 
qualified  health  professionals  who  agree 


to  conduct,  as  employees  of  NIH.  AIDS 
research  (the  NIH  AIDS  Research  LRP). 
The  provisions  of  section  338B  of  the 
PHS  Act  (42  U.S.C.  2541-1).  as 
amended,  governing  the  NHSC  loan 
repayment  program,  are  incorporated 
except  as  inconsistent.  Section  487E  (42 
U.S.C.  288-5)  of  the  PHS  Act  authorizes 
the  NIH  to  establish  and  implement  a 
program  of  educational  loan  repayment 
for  qualified  health  professionals  who 
agree  to  conduct,  as  employees  of  the 
NIH,  clinical  research  (the  NIH  Clinical 
Research  LRP).  Eligibility  for  the 
Clinical  Research  LRP  is  restricted  to 
individuals  who  are  from  disadvantaged 
backgrounds.  The  provisions  of  section 
338C  and  338E  of  the  PHS  Act  (42 
U.S.C.  2541-1).  as  amended,  governing 
the  NHSC  loan  repayment  program,  are 
incorporated  except  as  inconsistent.  The 
Internal  Revenue  Code  at  26  U.S.C.  6109 
requires  the  provision  of  the  SSN  for  the 
receipt  of  loan  repayment  funds  under 
the  NIH  LRP. 

PUftPOSE(S): 

(1)  To  identify  and  select  applicants 
for  the  NIH  LRP;  (2)  To  monitor  loan 
repayment  activities,  such  as  payment 
tracking,  deferment  of  service 
obligation,  and  default;  and  (3)  To  assist 
NIH  officials  in  the  collection  of 
overdue  debts  owed  under  the  NIH  LRP. 
Records  may  be  transferred  to  system 
No.  09-15-0045.  "Health  Resources  and 
Services  Administration  Loan 
Repayment/Debt  Management  Records 
System,  HHS/HRSA/OA."  for  debt 
collection  purposes  when  NIH  officials 
are  unable  to  collect  overdue  debts 
owed  under  the  NIH  LRP. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USE: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  Disclosure  may  be  made  to  the 
Department  of  Justice  or  to  a  court  or 
other  tribunal  from  this  system  of 
records,  when  (a)  HHS.  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  of  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 


court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

3.  In  the  event  that  a  system  of  records 
maintained  by  this  agency  to  carry  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute,  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred  to  the 
appropriate  agency,  whether  Federal, 
State,  or  local,  charged  with  enforcing  or 
implementing  the  statute  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

4.  NIH  may  disclose  records  to 
Department  contractors  and 
subcontractors  for  the  purpose  of 
collecting,  compiling,  aggregating, 
analyzing,  or  refining  records  in  the 
system.  Contractors  maintain,  and  are 
also  required  to  ensure  that 
subcontractors  maintain.  Privacy  Act 
safeguards  with  respect  to  such  records. 

5.  NIH  may  disclose  information  from 
this  system  of  records  to  private  parties 
such  as  present  and  former  employers, 
references  listed  on  applications  and 
associated  forms,  other  references  and 
educational  institutions.  The  purpose  of 
such  disclosures  is  to  evaluate  an 
individual's  professional 
accomplishments,  performance,  and 
educational  background,  and  to 
determine  if  an  applicant  is  suitable  for 
participation  in  the  NIH  LRP. 

6.  NIH  may  disclose  information  from 
this  system  of  records  to  a  consumer 
reporting  agency  (credit  bureau)  to 
obtain  a  commercial  credit  report  to 
assess  and  verify  the  ability  of  an 
individual  to  repay  debts  owed  to  the 
Federal  Government.  Disclosures  are 
limited  to  the  individual's  name, 
address.  Social  Security  number  and 
other  information  necessary  to  identify 
him/her;  the  funding  being  sought  or 
amount  and  status  of  the  debt;  and  the 
program  under  which  the  applicant  or 
claim  is  being  processed. 

7.  NIH  may  oisclose  from  this  system 
of  records  a  delinquent  debtor's  or  a 
defaulting  participant's  name,  address. 
Social  Security  number,  and  other 
information  necessary  to  identify  him/ 
her;  the  amount,  status,  and  history  of 
the  claim,  and  the  agency  or  program 
under  which  the  claim  arose,  as  follows: 

a.  To  another  Federal  agency  so  that 
agency  can  effect  a  salary  offset  for  debts 
owed  by  Federal  employees;  if  the  claim 
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arose  under  the  Social  Security  Act.  the 
employee  must  have  agreed  in  writing 
to  the  salary  offset. 

b.  To  another  Federal  agency  so  that 
agency  can  effect  an  unauthorized 
administrative  offset;  i.e.,  withhold 
money,  other  than  federal  salaries, 
payable  to  or  held  on  behalf  of  the 
individual. 

c.  To  the  Treasury  Department, 
Internal  Revenue  Service  (IRS),  to 
request  an  individual's  current  mailing 
address  to  locate  him/her  for  purposes 
of  either  collecting  or  compromising  a 
debt,  or  to  have  a  commercial  credit 
report  prepared. 

8.  NIH  may  disclose  information  from 
this  system  of  records  to  another  agency 
that  has  asked  the  Department  to  effect 
a  salary  or  administrative  offset  to  help 
collect  a  debt  owed  to  the  United  States. 
Disclosure  is  limited  to  the  individual's 
name,  address.  Social  Security  number, 
and  other  information  necessary  to 
identify  the  individual  to  information 
about  the  money  payable  to  or  held  for 
the  individual,  and  other  information 
concerning  the  offset. 

9.  NIH  may  disclose  to  the  Treasury 
Department,  Internal  Revenue  Ser\'ice 
(IRS),  information  about  an  individual 
applying  for  loan  repavment  under  any 
loan  repayment  program  authorized  by 
the  Public  Health  Ser\'ice  Act  to  find  out 
whether  the  applicant  has  a  delinquent 
tax  account.  This  disclosure  is  for  the 
sole  purpose  of  determining  the 
applicant's  creditworthiness  and  is 
limited  to  the  individual's  name, 
address,  Social  Security  number,  other 
information  necessary  to  identify  him/ 
her,  and  the  program  for  which  the 
information  is  being  obtained. 

10.  NIH  may  report  to  the  Treasury 
Department,  Internal  Revenue  Service 
(IRS),  as  taxable  income,  the  written-off 
amount  of  a  debt  owed  by  an  individual 
to  the  Federal  Government  when  a  debt 
becomes  partly  or  wholly  uncollectible, 
either  because  the  time  period  for 
collection  under  the  statute  of 
limitations  has  expired,  or  because  the 
Government  agrees  with  the  individual 
to  forgive  or  compromise  the  debt. 

11.  NIH  may  disclose  to  debt 
collection  agents,  other  Federal 
agencies,  and  other  third  parties  who 
are  authorized  to  collect  a  Federal  debt, 
information  necessary  to  identify  a 
delinquent  debtor  or  a  defaulting 
participant.  Disclosure  will  be  limited  to 
the  individual's  name,  address.  Social 
Security  number,  and  other  information 
necessary  to  identify  him/her;  the 
amount,  status,  and  history  of  the  claim, 
and  the  agency  or  program  under  which 
the  claim  arose. 

12.  NIH  may  disclose  information 
from  this  system  of  records  to  any  third 


party  that  may  have  information  about 
a  delinquent  debtors  or  a  defaulting 
participant's  current  address,  such  as  a 
U.S.  post  office,  a  State  motor  vehicle 
administration,  a  professional 
organization,  an  alumni  association, 
etc.,  for  the  purpose  of  obtaining  the 
individual's  current  address.  This 
disclosure  will  be  strictly  limited  to 
information  necessary  to  identify  the 
individual,  without  any  reference  to  the 
reason  for  the  agency's  need  for 
obtaining  the  current  address. 

13.  NIH  may  disclose  information 
from  this  system  of  records  to  other 
Federal  agencies  that  also  provide  loan 
repayment  at  the  request  of  these 
Federal  agencies  in  conjunction  with  a 
matching  program  conducted  by  these 
Federal  agencies  to  detect  or  curtail 
fraud  and  abuse  in  Federal  loan 
repayment  programs,  and  to  collect 
delinquent  loans  or  benefit  payments 
owed  to  the  Federal  Government. 

14.  NIH  may  disclose  from  this  system 
of  records  to  the  Departnient  of 
Treasury,  Internal  Revenue  Sen.ice 
(IRS):  (1)  A  delinquent  debtor's  or  a 
defaulting  participant's  name,  address. 
Social  Security  number,  and  other 
information  necessary  to  identify  the 
individual;  (2)  the  amount  of  the  debt; 
and  (3)  the  program  under  which  the 
debt  arose,  so  that  IRS  can  offset  against 
the  debt  any  income  tax  refunds  which 
may  be  due  to  the  individual. 

15.  NIH  may  disclose  information 
provided  by  a  lender  to  other  Federal 
agencies,  debt  collection  agents,  and 
other  third  parties  who  are  authorized  to 
collect  a  Federal  debt.  The  purpose  of 
this  disclosure  is  to  identify  an 
individual  who  is  delinquent  in  loan  or 
benefit  payments  owed  to  the  Federal 
Government. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)lJ2):  Disclosures  may  be  made 
from  this  system  to  "consumer  reporting 
agencies  "  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(0)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)).  The  purposes  of 
these  disclosures  are:  (1)  To  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  Government  debts 
by  making  these  debts  part  of  their 
credit  records,  and  (2)  to  enable  NIH  to 
improve  the  quality  of  loan  repavTnenI 
decisions  by  taking  into  account  the 
financial  reliability  of  applicants, 
including  obtaining  a  commercial  credit 
report  to  assess  and  verify  the  ability  of 
an  individual  to  repay  debts  owed  to  the 
Federal  Government.  Disclosure  of 
records  will  be  limited  to  the 
individual's  name.  Social  Security 
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number,  and  other  information 
necessary  to  establish  the  identity  of  the 
individual,  the  amount,  status,  and 
historv'  of  the  claim,  and  the  agency  or 
program  under  which  the  claim  arose. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders, 
computer  tape,  discs,  and  file  cards. 

RETRIEVABILfTV: 

Records  are  retrieved  by  name.  StK;ial 
Security  number,  or  other  identifying 
numbers. 

SAFEGUARDS: 

1.  Authorized  usf-rs:  Data  on  computer 
files  is  accessed  by  keyword  known 
only  to  authorized  users  who  are  NIH 
employees  responsible  for 
implementing  the  NIH  LRl'.  Access  to     . 
information  is  thus  limited  to  those  with 
a  need  to  know. 

2.  Physical  safeguards:  Rooms  where 
records  arc  stored  are  locked  when  not 
in  use.  During  regular  business  hours 
rooms  are  unlocked  but  are  controlled 
by  on-site  personnel.  Security  guards 
perform  random  checks  on  the  physical 
security  of  the  data. 

3.  Procedural  and  technical 
safefiuards:  A  password  is  required  to 
access  the  terminal  and  a  data  set  name 
controls  the  release  of  data  to  only 
authorized  users.  All  users  of  personal 
information  in  connection  with  the 
performance  of  their  jobs  (see 
Authorized  Users,  above)  protect 
information  from  public  view  and  from 
unauthorized  personnel  entering  an 
unsupervised  office. 

These  practices  are  in  complianci! 
with  the  standards  of  Chapter  43-13  of 
-the  HHS  General  Administration 
Manual.  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13. 
the  Department's  Automated 
Information  System  Security  Handbook, 
and  the  National  Institute  of  Standards 
and  Technology  Federal  Information 
Processing  Standards  (FIPS  Pub.  41  and 
FlPSPub.  31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743.  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  2300-537-1. 
Participant  case  files  are  transferred  to 
a  Federal  Records  Center  one  year  after 
doseout  and  destroyed  five  years  later. 
Closeout  is  the  process  by  which  it  is 


determined  that  all  applicable 
administrative  actions  and  loan 
repayments  have  been  completed  by  the 
LRP  and  service  obligations  have  been 
completed  by  the  participant.  Applicant 
case  files  are  destroyed  three  yearj  after 
disapproval  or  withdrawal  of  their 
application.  Official  appeal  and 
litigation  case  files  are  destroyed  six 
years  after  the  calendar  year  in  which 
the  case  is  closed.  Other  copies  of  these 
files  are  destroyed  two  years  after  the 
calendar  year  in  which  the  case  is 
closed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director.  NIH  Loan  Repayment 
Program.  Office  of  the  Director.  National 
Institutes  of  Health.  Federal  Building. 
Room  102.  7550  Wisconsin  Avenue. 
Bethesda.  Maryland  20892-9015. 


NOTIFICATION  PROCEDURES: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  listed  above.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be.  The  request  should 
include:  (a)  Full  name,  and  (b) 
appropriate  dates  of  participationrThe 
requester  must  also  understand  that  the 
knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine. 
Requesters  appearing  in  person  must 
provide  a  valid  driver's  license  or 
pas.sport.  including  photo,  and  at  least 
one  other  form  of  identification. 

RECORD  ACCESS  PROCEDURES: 

Write  to  the  System  Manager 
specified  above  to  attain  access  to 
records  and  provide  the  same 
information  as  is  required  under  the 
Notification  Procedures.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought. 
Individuals  may  also  request  an 
accounting  of  disclosure  of  their 
records,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  specified 
above  and  reasonably  identif>'  the 
record,  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely  or 
irrelevant.  The  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 


RECORD  SOURCE  CATEGORIES: 

Subject  individual:  participating 
lending  institutions;  educational 
institutions  attended;  other  Federal 
agencies;  consumer  reporting  agencies/ 
credit  bureaus;  and  third  parties  that 
provide  references  concerning  the 
subject  individual. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

Appendix  1:  System  Locations 

Loan  Repavmenl  Program.  National  Institutes 
ot  Health.  Federal  Building.  Room  102, 
7550  Wisconsin  Avenue.  Bethesdu,  MD 
20H92-901.5 
Division  of  Computer  Research  und 
Tochnologv,  National  Institutes  ol  Health. 
Building  12A,  Room  4018.  90(10  Kockvillc 
Pike.  Bethesda.  MD  20892 
Operations  Accounting  Branch.  Division  of 
Financial  Management.  National  Institutes 
of  Health.  Building  31.  Room  B1B55.  9000 
Rockville  Pike.  Bethesda.  MD  20892 
Division  of  Cancer  Treatment.  National 
Cancer  Institute.  National  Institutes  of 
Health.  Building  31.  Room  3A44.  9000 
Rockville  Pike.  Bethesda.  MD  20892 
Division  of  Cancer  Etiology.  National  C-mtor 
Institute.  National  Institutes  of  Health. 
Building  31.  Room  llAll.  9000  Rockville 
Pike,  Bethesda.  MD  20892 
Division  of  Cancer  Biology.  Diagnosis,  and 
Centers.  National  Cancer  Institute.  National 
Institutes  of  Health.  Building  31.  Room 
3A0.'>.  9000  Rockville  Pike.  Bethesda.  MD 
20892 
National  Heart,  Lung,  and  Blood  Institute, 
National  Institutes  of  Health.  Building  10. 
Romn  7N220.  9000  Rockville  Pike. 
Beihesda.  MD  10892 
National  Institute  of  Dental  Research, 
National  Institutes  of  Health.  Building  31. 
Room  2C23.  9000  Rockville  Pike.  Bethesda. 
MD  20892 
National  Institute  of  Diabetes  and  Digestive 
and  Kidney  Diseases.  National  Institutes  of 
Health.  Building  10,  Room  9N222,  9000 
Rockville  Pike,  Bethesda.  MD  20892 
National  Institute  of  Neurological  Disorders 
and  Stroke,  National  Institutes  of  Health. 
Building  10,  Room  5N220.  9000  Rockville 
Pike.  Bethesda,  MD  20892 
National  Institute  of  Allergy  and  Infectious 
Diseases.  National  Instutes  of  Health. 
Building  31.  Room  7A05.  9000  Rockville 
Pike.  Bethesda,  MD  20892 
Pharmacological  Sciences  Program,  National 
Institute  of  General  Medical  Sciences. 
National  Institutes  of  Health.  Building  45. 
Room  2AS.  9000  Rockville  Pike,  Bethesda. 
MD  20892 
National  Institute  of  Child  Health  and 
Human  Development.  National  Institutes  of 
Health,  Building  31.  Room  2A25.  9000 
Ro(  kville  Pike.  Bethesda.  MD  20892 
National  Eye  Institute.  National  Instutes  of 
Health.  Building  10,  Room  10N202  9000 
Rockville  Pike.  Bethesda.  MD  20892 
National  Institute  of  Environmental  Health 
Sciences.  National  Institutes  of  Health. 
South  Campus,  Building  101,  Room  B-24H. 
Ill  Alexander  Drive.  Research  Triangle 
Park.  NC  27709 
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Gerontology  Research  Center,  National 
Institute  on  Aging,  National  Institutes  of 
Health.  4940  Eastern  Avenue.  Baltimore 
MD  21224 
National  Institute  of  Arthritis  and 
Nfusculoskelefal  and  Skin  Diseases. 
National  Institutes  of  Health.  Building  31, 
Room  4C13.  9000  Rockville  Pike.  Bethesda 
MD  20892 
National  Institute  of  Deafness  and 
Communication  Disorders.  National 
Institutes  of  Health,  Building  31,  Room 
3C02,  9000  Rockville  Pike,  Bethesda,  MD 
20392 
National  Institute  for  Nursing  Research. 
National  Institutes  of  Health,  Building  31, 
Room  5B06,  9000  Rockville  Pike.  Bethesda 
MD  20892 
National  Center  for  Research  Resources, 
National  Institutes  of  Health.  Building  31. 
Room  3B36.  9000  Rockville  Pike.  Bethesda 
MD  20892 
Clinical  Center.  National  Institutes  of  Health. 
Biiiiding  10,  Room  1N312,  9000  Rockville 
Pike.  Bethesda.  MD  20892 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism.  National  Institutes  of  Health, 
Parklawn  Building,  Room  16C05.  5600 
Fishers  Lane.  Rockville.  MD  20857 
National  Institute  on  Drug  Abuse,  National 
InsJitute  of  Health,  Parklawn  Building, 
Room  10A38,  5600  Fishers  Lane.  Rockville, 
MD  20857 
National  Institute  of  Mental  Health,  National 
Institutes  of  Health,  Parklawn  Building, 
Room  1599,  56  Fishers  Lane.  Rockville. 
MD  20857 
Clinical  Center  Nursing  Recruiting  Office, 
National  Institutes  of  Health,  Building  10, 
Room  2C206,  9000  Rockville  Pike, 
Bethesda,  MD  20892 

09-2S-O166 

SYSTEM  NAME: 

Administration:  Radiation  and 
Occupational  Safety  and  Health 
Management  Information  Systems. 
HHS/NIH/ORS. 


SECURtTY  CLASSIFKATIOtl: 

None. 

SYSTEM  LOCATION: 

Radiation  Safety  Branch  (RSB).  Division 
of  Safety,  Office  of  Research  Services, 
NIH.  Building  21,  Room  134,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 
Occupational  Safety  and  Health  Branch 
(OSHB),  Division  of  Safety,  National 
Institutes  of  Health,  Building  13, 
Room  3K04,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892. 
Write  to  appropriate  System  Manager 
at  the  address  below  for  the  address  of 
contractor  locations,  including  the 
address  of  any  Federal  Records  Center 
where  records  fi-om  this  system  may  be 
stored. 

CATEGORIES  Of  MOTVIDUALS  COVERED  BY  THE 
SYSTEM: 

Radiation  Safety  Branch  (RSB):  NIH 
employees  using  radioactive  materials 


or  radiation  producing  machinery, 
contractor  employees  who  provide 
service  to  the  Radiation  Safety  Branch 
and  any  other  individuals  who  could 
potentially  be  exposed  to  radiation  or 
radioactivity  as  a  result  of  NIH 
operations  and  who,  therefore,  must  be 
monitored  in  accordance  with 
applicable  regulations. 

Occupational  Safetv  and  Health 
Branch  (OSHB):  Individuals  (including 
NIH  employees  and  NIH  service 
contract  employees)  who  use  or  come 
into  contact  with  potentially  hazardous 
biological  or  chemical  materials,  and 
participants  of  occupational  safety  and 
health  monitoring/surveillance 
programs. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employee  name,  title,  organizational 
affiliation,  birth  date.  Social  Security 
number  (optional),  work  address,  work 
telephone  number,  name  of  supervisor, 
and  other  necessary-  employment 
information;  radiation/occupational 
safety  and  health  training  information; 
medical  and  technical  information 
pertaining  to  safety  and  health  related 
initiatives;  research  protocols  and  other 
related  documents  used  to  monitor  and 
track  radiation  exposure  and  exposure 
to  potentially  hazardous  biological  or 
chemical  materials;  radiation  materials 
usage  data;  and  incident  data. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM; 
42  U.S.C.  241.  regarding  the  general 
powers  and  duties  of  the  PubUc  Health 
Service  relating  to  research  and 
investigation;  5  U.S.C.  7902  regarding 
agency  safety  programs;  and  42  U.S.C. 
2201 ,  regarding  general  duties  of  the 
Nuclear  Regulatory  Commission 
including  the  setting  of  standards  to 
cover  the  possession  and  use  of  nuclear 
materials  in  order  to  protect  health. 

PURPOSE(S): 

1.  To  provide  adequate  administrative 
controls  to  assure  compliance  with 
internal  NIH  poficies,  and  applicable 
regulations  of  the  Occupational  Safety 
and  Health  Administration  (OSHA), 
Department  of  Labor,  and  other  Federal 
and/or  State  agencies  which  may 
establish  health  and  safety  requirements 
or  standards.  Ensure  legal  compliance 
with  requirements  of  Nuclear 
Regulatory  Commission  to  maintain 
internal  and  external  radiation  exposure 
data. 

2.  To  identify,  evaluate  and  monitor 
use  or  contact  (including  incident 
follow-up)  with: 

a.  Radiation  (exposure  maintained  at 
lowe.st  levels  reasonable) 

b.  Biological  and/or  chemical 
(potentially  hazardous  materials). 


JMI 


3.  To  monitor,  track,  and  assess  the 
use  of  personal  protective  eqtiipment  in 
the  work  place  to  ensure  availability, 
effectiveness  and  proper  maintenance. 

4.  To  address  emergent  safety  and 
health  issues  or  concerns. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USE: 

1 .  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  .it 
the  request  of  that  individual. 

2.  Disclosure  may  be  made  to  the 
Department  of  Justice  or  to  a  court  or 
other  tribunal  from  this  system  of 
records,  when  (a)  HHS,  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  of  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  .such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  represent.ition  of 
the  governmental  parly,  provided, 
however,  that  in  each  case  HHS  * 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

3.  Disclosure  may  be  made  to 
contractors  for  the  purpose  of 
processing  or  refining  the  records. 
Contracted  services  may  include 
monitoring,  testing,  sampling, 
surveying,  evaluating,  transcription, 
collation,  computer  input,  and  other 
records  processing.  The  contractor  shall 
be  required  to  maintain  Privacy  Act 
safeguards  with  respect  to  sue  h  re<  ords. 

4.  Disclosure  may  be  made  to;  (a) 
Officials  of  the  United  States  Nuclear 
Regulatory  Commission  which,  by 
Federal  regulation.  licen>es,  inspec  ts 
and  enforces  the  regulations  goxeriiing 
the  use  of  radioactive  materials;  ;in<l  (b) 
OSHA.  which  provides  oversight  to 
ensure  that  safe  and  healthful  work 
conditions  are  maintained  for 
employees.  Disclosure  will  also  be 
permitted  to  other  Federal  and 'or  State 
agencies  which  may  establish  health 
and  safety  requin^ments  or  .standards. 

5.  Radiation  exposure  and/or  tmining 
and  experience  history  mav  be 
transferred  to  new  employer. 

6.  A  record  may  be  disclosed  for  a 
research  purpo.se,  when  the  Department 
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(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record" is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record.  (2)  remove  or  destroy  the 
information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (a)  in 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (b)  for 
use  in  another  research  project,  under 
these  same  conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of.  and 
willingness  to  abide  by  these  provisions. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file 
cabinets  or  in  computer  databases 
maintained  by  the  RSB  and  OSHB. 
Records  may  be  stored  in  file  folders, 
binders,  magnetic  tapes,  magnetic  disks, 
optical  disks  and/or  other  t)pes  of  data 
storage  devices. 

RETRIEVABILmr: 

Records  are  retrieved  by  name.  Social 
Security  number,  office  address,  or 
unique  RSB  or  OSHB  assigned 
identification  number 

SAFEGUARDS: 

1  Authorized  users:  Employees  who 
maintain  this  system  are  instructed  to 
grant  regular  access  only  to  RSB/OSHB 
staff,  authorized  contractor  personnel. 
U  S.  Nuclear  Regulator>'  Commission 
Inspectors.  Radiation  Safety  Committee 
Members.  Biosafety  Committee 


members,  and  other  appropriate  NIH 
administrative  and  management 
personnel  with  a  need  to  know.  Access 
to  information  is  thus  limited  to  those 
with  a  need  to  know. 

2.  Physical  safeguards:  Rooms  where 
records  are  stored  are  locked  when  not 
in  use.  During  regular  business  hours, 
rooms  are  unlocked  but  are  controlled 
by  on-site  personnel.  Individually 
identifiable  records  are  kept  in  locked 
file  cabinets  or  rooms  under  the  direct 
control  of  the  Project  Director. 

3.  Procedural  safeguards:  Names  and 
other  identifying  particulars  are  deleted 
when  data  from  original  records  are 
encoded  for  analysis.  Data  stored  in 
computers  is  accessed  through  the  use 
of  keywords  known  only  to  authorized 
users.  All  users  of  personal  information 
in  connection  with  the  performance  of 
their  jobs  (see  Authorized  Users,  above) 
will  protect  information  from  public 
view  and  from  unauthorized  personnel 
entering  an  unsupervised  office.  The 
computer  terminals  are  in  secured  areas 
and  keywords  needed  to  access  data 
files  will  be  changed  frequently. 

4.  Additional  RSB  technical 
safeguards:  Computerized  records  are 
accessible  only  through  a  series  of  code 
or  keyword  commands  available  from 
and  under  direct  control  of  the  Project 
Director  or  his/her  delegated 
representatives.  The  computer  records 
are  secured  by  a  multiple  level  security 
system  which  is  capable  of  controlling 
access  to  the  individual  data  field  level. 
Persons  having  access  to  the  computer 
database  can  be  restricted  to  a  confined 
application  which  only  permits  a 
narrow  "view"  of  the  data.  Data  on 
computer  files  is  accessed  by  keyword 
known  only  to  authorized  users  who  are 
NIH  or  contractor  employees  involved 
in  work  for  the  program. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual,  supplementary  Chapter  PHS  hf: 
45-13,  the  Department's  Automated 
Information  Systems  Security  Program 
Handbook,  and  the  National  Institute  of 
Standards  and  Technology  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  contained  in  NIH 
Manual  Chapter  1743,  Appendix  1— 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual, 
Appendix  B-361):  Item  1300-B  which 
applies  to  Division  of  Safety  records. 
Refer  to  the  NIH  Manual  Chapter  for 
specific  disposition  instructions. 
Radiation  exposure  records  are  retained 


under  item  1300-B-lO,  which  does  not 
allow  disposal  at  this  time. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief.  Data  and  Analytical  Services 
Section.  Radiation  Safety  Branch.  DS, 
ORS,  Building  21,  Room  104.  9000 
Rockville  Pike,  Bethesda.  Maryland 
20892. 

Chief.  Occupational  Safety  and  Health 
Branch,  Division  of  Safety.  National 
Institutes  of  Health.  Building  13,  Room 
3K04.  9000  Rockville  Pike.  Bethesda, 
Maryland  20892. 

NOTIFICATION  PROCEDURES: 

To  determine  if  a  record  exists,  write 
to  the  appropriate  system  manager  as 
listed  above. 

The  requestor  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  (|)f  the  request  or  a  written 
certification  t{hat  the  requestor  is  whom 
he  or  she  claims  to  be.  The  request 
should  include:  (a)  Full  name,  and  (1)) 
appropriate  djates  of  participation. 

i 
RECORD  ACCESS!  PROCEDURE: 

Same  as  notification  procedures. 
Requestors  shjould  also  reasonably 
specify  the  re^;ord  contents  teing 
sought.  Individuals  may  also  request  an 
accounting  of  disclosure  of  their 
records,  if  any. 

COfrrESTINQ  RECORD  PROCEDURE: 

Contact  the  appropriate  System 
Manager  specified  above  and  reasonably 
identify  the  record,  specify  the 
information  to  be  contested,  and  state 
the  corrective  action  sought  with 
supporting  documentation.  The  right  to 
contest  records  is  limited  to  information 
which  is  incomplete,  irrelevant, 
incorrect,  or  untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
subject  individual,  previous  employers 
and  educational  institutions, 
contractors,  safety  and  health 
moniloring/sur\'eillance  records, 
employee  interviews,  site  visits,  or  other 
relevant  NIH  organizational 
components. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0168 
SYSTEM  name: 

Invention,  patent  and  licensing 
documents  submitted  to  the  Public 
Health  Service  by  its  employees, 
grantees,  fellowship  recipients  and 
contractors.  HHS/PHS/NIH/OTT. 

SECURtTY  CLASSIFICATION: 

None. 


SYSTEM  LOCATION: 

Office  of  Technology  Transfer. 
National  Institutes  of  Health.  6011 
Executive  Boulevard.  Third  Floor, 
RcKkville.  MD  20852. 

Division  of  Financial  Management 
(DFM).  Operations  Accounting  Branch. 
National  Institutes  of  Health.  Building 
31,  Room  B1B55.  9000  Rockville  Pike. 
Bethesda.  Maryland  20892. 

Division  of  Extramural  Reports,  Office 
of  Extramural  Research.  National 
Institutes  of  Health,  Building  31.  Room 
5B41.  31  Center  Drive,  Bethesda. 
Maryland  20892-2184. 

Public  Health  Service  (PHS) 
Technology  Development  Coordinators 
and  PHS  Contract  Attorneys  retain  files 
supplemental  to  the  records  maintained 
by  the  Office  of  Technology  Transfer. 
Write  to  the  system  manager  at  the 
address  below  for  office  locations. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

PHS  employees,  grantees,  fellowship 
rucipients  and  contractors  who  have 
reported  inventions,  applied  for  patents, 
have  been  granted  patents,  and/or  are 
receiving  royalties  from  patents. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Inventor  name,  address.  Social 
Security  number  (required  if  inventor  is 
receiving  royalties,  otherwise  optional), 
title  and  description  of  the  invention. 
Employee  Invention  Report  (EIR) 
number,  prior  art  related  to  the 
invention,  evaluation  of  the  commercial 
potential  of  the  invention,  prospective 
licensees'  intended  development  of  the 
invention,  associated  patent  prosecution 
and  licensing  documents  and  royalty 
payment  information. 

AUTMORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

45  CFR  parts  6  (Inventions  and 
Patents  (General)).  7  (Employee 
Inventions)  and  8  (Inventions  Resulting 
from  Research  Grants.  Fellowship 
Awards,  and  Contracts  for  Research), 
describing  Departmental  standards  for 
assessing,  reporting,  and  maintaining 
rights,  including  patent  rights,  in 
mventions  of  Departmental  employees, 
grantees,  fellowship  recipients,  and 
contractors,  or  inventions  made  through 
other  resources  and  activities  of  the 
Department;  Exec.  Order  No.  9865,  as 
amended,  35  U.S.C.  266  note,  "Patent 
protection  abroad  of  inventions 
resulting  from  research  financed  by  the 
Government,"  describing  the 
Government-wide  policy  for  obtaining 
foreign  patent  protection  for  inventions 
resulting  from  research  conducted  or 
financed  by  the  Government;  and  Exec. 
Order  No.  10096.  as  amended.  35  U.S.C. 
26&note,  "Uniform  Government  Patent 
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Policy  for  Inventions  by  Government 
Employees,"  describing  Government- 
wide  policy  pertaining  to  inventions 
made  by  Government  employees. 

PURPOSE(s): 

Records  in  this  system  are  used  to:  (1) 
Obtain  patent  protection  of  inventions 
submitted  by  PHS  employees;  (2) 
monitor  the  development  of  inventions 
made  by  grantees,  fellowship  recipients 
and  contractors  and  protect  the 
government  rights  to  patents  made  with 
NIH  support;  (3)  grant  licenses  to 
patents  obtained  through  the  invention 
reports;  and  (4)  provide  royalty 
payments  to  PHS  inventors. 

ROUTINE  USES  OF  RECORDS  MAIHfTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USE: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquirv' 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  Disclosure  may  be  made  to  the 
Department  of  Justice  or  to  a  court  or 
other  tribunal  from  this  system  of 
records,  when  (a)  HHS.  or  any 
component  thereof;  or  (b)  any  HHS 
employee  in  his  or  her  official  capacity; 
or  (c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  or  any  agency  thereof 
where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components,  is  a  party  to  litigation 
or  has  an  interest  in  such  litigation,  and 
HHS  determines  that  the  use  of  such 
records  by  the  Department  of  Justice, 
court  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected.  Disclosure 
may  also  be  made  to  the  Department  of 
Justice  to  obtain  legal  advice  concerning 
issues  raised  by  the  records  in  this 
system. 

3.  In  the  event  that  a  system  of  records 
maintained  by  this  agency  to  carrv  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law.  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred  to  the 
appropriate  agency,  whether  Federal, 
State,  or  local,  charged  with  enforcing  or 
implementing  the  statute  or  rule. 


regulation  or  order  issued  pursuant 
thereto. 

4.  NIH  may  disclose  records  to 
Department  contractors  and 
subcontractors  for  the  purpose  of 
collecting,  compiling,  aggregating, 
analyzing,  or  refining  records  in  the 
system.  Contractors  maintain,  and  are 
also  required  to  ensure  that 
subcontractors  maintain.  Privacy  Act 
safeguards  with  respect  to  such  records. 

5.  NIH  may  disclose  information  from 
this  system  of  records  for  the  purpose  of 
obtaini.ng  patent  protection  for  PHS 
inventions  and  licenses  for  these  patents 
to:  (a)  Scientific  personnel,  both  in  this 
agency  and  other  Government  agencies, 
and  in  non-Governmental  organizations 
such  as  universities,  who  possess  the 
expertise  to  understand  the  inv»»ntion 
and  evaluate  its  importance  as  a 
scientific  advance;  (b)  contract  patent 
counsel  and  their  employees  and  foreign 
contract  personnel  retained  by  the 
Department  for  patent  searching  and 
prosecution  in  both  the  United  States 
and  foreign  patent  offices;  (c)  all  other 
Government  agencies  whom  PHS 
contacts  regarding  the  possible  use. 
interest  in.  or  ownership  rights  in  PHS 
inventions;  (d)  prospective  licensees  or 
technology  finders  who  may  further 
make  the  invention  available  to  the  - 
public  through  sale  or  use;  (e)  parties, 
such  as  supervisors  of  inventors,  whom 
PHS  contacts  to  determine  ownership 
rights,  and  those  parties  contacting  PHS 
to  determine  the  Government's 
ownership;  and  (f)  the  United  States  and 
foreign  patent  offices  involved  in  the 
filing  of  PHS  patent  applications. 

6.  NIH  will  report  to  the  Treasurv 
Department.  Internal  Revenue  Service 
(IRS),  as  taxable  income,  the  amount  of 
royalty  payment  paid  to  PHS  inventors. 

POLIOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  will  be  stored  in  file 
folders,  computer  tapes  and  ccmiputer 
discs. 

RETRIEVABILrrY: 

Records  are  retrieved  by  name  of  the 
inventor,  EIR  number,  or  keywords 
relating  to  the  nature  of  the  invention. 

SAFEGUARDS: 

1.  Authorized  users:  Data  on  computer 
files  is  accessed  by  keyword  known 
only  to  authorized  users  who  are  NIH  or 
contractor  employees  involved  in 
patenting  and  licensing  of  PHS 
inventions.  Access  to  information  is 
thus  limited  to  those  with  a  need  to 
know. 

2.  Physical  safeguards:  records  are 
stored  in  a  locked  room  or  in  locking 


4290 


Federal  Register  /  Vol.  60,  No.  13  /  Friday,  January  20.  1995  /  Notices 


file  cabinets  in  file  folders.  During 
normal  business  hours,  OTT  Patent 
Branch  and  Licensing  Branch  on-site 
personnel  regulate  availability  of  the 
files.  During  evening  and  weekend 
hours  the  offices  are  locked  and  the 
building  is  closed. 

3.  Procedural  and  technical 
safeguards:  Data  stored  in  computers 
will  be  accessed  through  the  use  of 
keywords  known  only  to  the  authorized 
users.  A  password  is  required  to  access 
the  data  base.  All  users  of  personal 
information  in  connection  with  the 
performance  of  their  jobs  (see 
Authorized  Users,  above)  protect 
information,  including  confidential 
business  information  submitted  by 
potential  licensees,  from  public  view 
and  from  unauthorized  personnel 
entering  an  unsupervised  office. 

These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual.  "Safeguarding  Records 
Contained  in  Systems  of  Records," 
supplementary  Chapter  PHS  hf:  45-13. 
the  Department's  Automated 
Information  System  Security  Program 
Handbook,  and  the  National  Institute  of 
Standards  and  Technology  Federal 
Information  Processing  Standards  (FIPS 
Pub.  41  and  FIPS  Pub.  31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
under  the  authority  of  the  NIH  Records 
Control  Schedule  conteiined  in  NIH 
Manual  Chapter  1743,  Appendix  1 — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  manual. 
Appendix  B-361),  item  1100-L.  which 
allows  records  to  be  kept  for  a 
maximum  of  twenty  (20)  years.  Refer  to 
the  NIH  Manual  Chapter  for  specific 
disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Technology  Management 
Branch,  Office  of  Technology  Transfer, 
National  Institutes  of  Health.  6011 
Executive  Boulevard,  Third  Floor, 
Rockville,  Maryland  20852. 

Division  of  Extramural  Reports,  Office 
of  Extramural  Research,  National 
Institutes  of  Health.  Building  31.  Room 
5B41.  31  Center  Drive.  Bethesda.  MD 
20892-2184. 

NOTIFICATION  PROCEDURES: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  listed  above.  The 
requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 


individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine.  The 
request  should  include:  (a)  Full  name, 
and  (b)  appropriate  identifying 
information  on  the  nature  of  the 
invention. 

RECORD  ACCESS  PROCEDURES: 

Write  to  the  System  Manager 
specified  above  to  attain  access  to 
records  and  provide  the  same 
information  as  is  required  under  the 
Notification  Procedures.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  sought. 
Individuals  may  also  request  an 
accounting  of  disclosure  of  their 
records,  if  any. 

CONTESTINC  RECORD  PROCEDURES: 

Contact  the  System  manager  specified 
above  and  reasonably  identify  the 
record,  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely  or 
irrelevant.  The  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Inventors  and  other  collaborating 
persons,  grantees,  fellowship  recipients 
and  contractors;  other  Federal  agencies; 
scientific  experts  iroia  non-Government 
organizations;  contract  patent  counsel 
and  their  employees  and  foreign 
contract  personnel;  Unites  States  and 
foreign  patent  offices;  prospective 
licensees;  and  third  parties  whom  PHS 
contacts  to  determine  individual 
invention  ownership  or  Government 
ownership. 

SYSTEMS  EXadPTEO  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

09-25-0170 

SYSTEM  NAME: 

Diabetes  Data  System,  HHS/NIH/ 
NIDDK. 

SECURTTY  CLASSIFICATION: 
None. 

SYSTEM  LOCATION: 

A  list  of  all  contractor/subcontractor 
locations  is  available  upon  request  for 
the  System  Manager  (see  address 
below). 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  participated  in  the 
Diabetes  Prevention  Trial — Type  1 


Diabetes  (DPT-1);  the  Diabetes 
Prevention  Trial — Tvpe  2  Diabetes 
(DPT-2);  the  Epidemiology  of  Diabetes 
Interventions  and  Complications  Study 
(EDIC);  the  International  Pancreas  and 
Islet  Transplant  Registry  (IPITR).  and 
family  members  of  these  participants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Participant  names,  addresses,  phone 
numbers;  Social  Security  numbers 
(voluntary),  phone  numbers,  driver's 
license  numbers,  employer  information, 
spouse  names,  study  identification 
numbers,  educational  background, 
occupational  history,  names  of  medical 
provider,  medical  record  identification 
numbers,  health  and  medical  record 
data  collected  during  these  trials  and 
follow-up  studies;  the  names,  addresses 
and  phone  numbers  of  acquaintances 
and  relatives  to  assist  in  follow-up;  a 
family  tree  (or  pedigree)  and 
information  pertaining  to  DCCT  stored 
biologic  specimens  (including  blood, 
urine  and  genetic  materials). 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  301(a)  of  the  Public  Health 
Service  (PHS)  Act  (42  U.S.C.  241(a)). 
describing  the  general  powers  and 
duties  of  the  Public  Health  Service 
relating  to  research  and  investigation, 
and  section  426  of  the  PHS  Act  (42 
U.S.C.  285c)  describing  the  purpose  of 
the  National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  to 
conduct  research  with  respect  to,  among 
other  areas,  diabetes  mellitus. 

PURPOSE(S): 

These  records  are  used  to:  (1)  Conduct 
research  on  diabetes  mellitus  in  order  to 
understand  the  disease  and  find  better 
treatments  and/or  an  eventual  cure:  (2) 
conduct  follow-up  studies  (projected 
follow-up  of  7-10  years)  on  the 
morbidity  and  mortality  experiences  of 
study  participants;  and  (3)  provide 
relevant  demographic,  health  and 
medical  record  data  on  participants  to 
biomedical  researchers  authorized  to 
use  information  and  stored  biologic 
materials. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USE: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

2.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
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affi>ct  directly  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  a  claim  against  the  Public 
Health  Service,  based  upon  an 
individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public  Health 
Service  in  connection  with  such 
individual,  the  Department  may 
disclose  such  records  as  it  deems 
necessary  to  the  Department  of  Justice  to 
enable  that  Department  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

3.  NIH  may  disclose  records  to 
Department  contractors  and 
subcontractors  for  the  purpose  of 
collecting,  compiling,  aggregating, 
analyzing,  or  refining  records  in  the 
system.  Contractors  maintain,  and  are 
also  required  to  ensure  that 
subcontractors  maintain.  Privacy  Act 
safeguards  with  respect  to  such  records. 

4.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(A)  Has  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  which  the 
record  was  provided,  collected,  or 
obtained;  (B)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposiure  of  the  record  might 
bring;  (C)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
natiuTB  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except  (a)  in 
nmergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (b)  for 
use  in  an(»ther  research  project,  under 
these  same  conditions,  and  with  written 
authorization  of  the  Department,  (c)  for 
disclosure  to  a  properly  identified 
person  for  the  purpose  of  an  audit 
related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
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or  (d)  when  required  by  law;  (D)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of.  and 
willingness  to  abide  by  these  provisions. 

5.  Information  from  this  system  may 
be  disclosed  to  Federal  agencies.  State 
agencies  (including  the  Motor  Vehicle 
Administration  and  State  vital  statistics 
offices,  private  agencies,  and  other  third 
parties  (such  as  current  or  prior 
employers,  acquaintances,  relatives),  in 
order  to  obtain  information  on 
morbidity  and  mortality  experiences 
and  to  locate  individuals  for  the  follow- 
up  studies.  Social  Security  numbers 
may  be  disclosed:  (1)  To  the  National 
Center  for  Health  Statistics  to  ascertain 
vital  status  through  the  National  Death 
Index;  (2)  to  the  Health  Care  Financing 
Agency  to  ascertain  morbidities:  and  (3) 
to  the  Social  Security  Administration  to 
ascertain  disabilities  and/or  location  of 
participants.  Social  Security  numbers 
may  also  be  given  to  other  Federal 
agencies,  and  State  and  local  agencies 
for  purposes  of  locating  individuals  for 
participation  in  follow-up  studies. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  may  be  stored  in  file  fokiors 
and  computer  types  and  diskettes, 
microfiche,  and  file  cards. 

RETRIEVABILmr: 

Records  are  retrieved  by  name,  Social 
Security  number,  or  other  identifying 
numbers.  ke\-words.  and  parameters  of 
individual  patient  health  or  medical 
record  data. 

SAFEGUARDS: 

1.  Authorized  users:  Data  on  computer 
files  is  accessed  by  keyword  known 
only  to  authorized  users  who  are  NIH  or 
contractor  employees  who  have  a  need 
for  the  data  in  performance  of  their 
duties  as  determined  by  the  system 
manager.  Researchers  authorized  to 
conduct  research  on  biologic  specimens 
will  have  access  to  the  system  through 
the  use  of  encrypted  identifiers 
sufficient  to  link  individuals  with 
records  in  such  a  manner  that  does  not 
compromise  confidentiality  of  the 
individual.  Access  to  information  is 
thus  limited  to  those  with  a  need  to 
know. 

2.  Physical  safeguards:  Records  and 
data  tapes  are  stored  in  locked  files  in 
secured  areas  with  restricted  access. 
During  regular  business  hours  rooms  are 
unlocked  but  are  controlled  by  on-site 
personnel.  Terminal  access  is  controlled 
by  user  ID  and  keywords;  off-site  data 
backup  is  maintained  in  a  separate 
building;  fire  protection  is  maintained 


by  an  on-site  fire  extinguisher  system 
and  fire  alarm  system  present  iii  the 
computer  room. 

3.  Procedural  and  technical 
safeguards:  Names  and  other  identifying 
particulars  are  deleted  when  data  from 
original  records  are  encoded  for 
analysis.  Data  stored  in  computers  is 
accessed  through  the  use  of  keywords 
known  only  to  authorized  users.  A 
password  is  required  to  access  the 
terminal  and  a  data  set  name  controls 
the  release  of  data  to  only  authorized 
users.  All  users  of  personal  information 
in  connection  with  the  performance  of 
their  jobs  (see  Authorized  Users,  above) 
protect  information  from  public  view 
and  from  unauthorized  personnel 
entering  an  unsupervised  office. 
Contractors  and  subcontractors  who 
maintain  records  in  this  system  are 
instructed  to  make  no  further  disclosure 
of  the  records  except  as  authorized  by 
the  System  manager  and  permitted  by 
the  Privacy  Act.  Privacy  Act 
requirements  are  specifically  incUidod 
in  contracts  and  in  agreements  with 
grantees  or  collaborators  participating  in 
research  activities  supported  by  the 
system.  HHS  project  directors,  contract 
officers,  and  project  officers  oversee 
compliance  with  these  requirements. 
These  practices  are  in  compliance 
with  the  standards  of  Chapter  45-13  of 
the  HHS  General  Administration 
Manual.  "Safeguarding  Records 
Contained  in  Svstems  of  Records," 
supplementar}'  Chapter  PHS  hf:  45-13. 
and  the  Departments  Automated 
Information  System  Security  Program 
Handbook,  and  the  National  Institute  of 
Standards  and  Technology  Federal 
Information  Processing  Standard.s  (FII'.S 
Pub.  41  and  FIPS  Pub.  31). 

RETENTION  AND  DISPOSAL: 

Records  are  retained  and  disposed  of 
und«.r  the  authority  of  the  NIH  Rw ords 
Control  Schedule  contained  in  Mil 
Manual  Chapter  1743.  Appendix  1  — 
"Keeping  and  Destroying  Records" 
(HHS  Records  Management  Manual. 
Appendix  B-361).  item  3000-G-3(b). 
which  allows  records  to  be  kept  as  long 
as  they  are  useful  in  scientific  researrh. 
Refer  to  the  .N'lH  Manual  Chapter  toi 
specific  disposition  instructions. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief.  Diabetes  Research  Sectioii. 
DPB.  DDEM.  National  Institutes  of 
Diabetes  and  Digestive  and  Kidney 
Diseases.  National  Institutes  of  Health. 
Westood  Building.  Room  622,  5333 
Westbard  Avenue,  Bethesda.  MD  20892. 

NOTIFICATION  PROCEDURES: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  listed  above.  The 
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requester  must  also  verify  his  or  her 
identity  by  providing  either  a 
notorization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act.  subject 
to  a  five  thousand  dollar  fine.  The 
request  should  include:  (a)  Full  name, 
and  (b)  appropriate  dates  of 
participation. 

Individuals  who  request  notification 
of  or  access  to  a  medical  record  shall, 
at  the  time  the  request  is  made, 
designate  in  writing  a  responsible 
representative  who  will  be  wiUing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of.  or  access  to.  a  child's/ 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any.  will  be  sent.  The  parent  or  guardian 
must  verify  their  relationship  to  the 
child/incompetent  person  as  well  as 
his/her  own  identity. 

RECORO  ACCESS  PROCEDURES: 

Write  to  the  System  Manager 
specified  above  to  attain  access  to 
records  and  provide  the  same 
information  as  is  required  under  the 
Notification  Procedures.  Requesters 
should  also  reasonably  specify  the 
record  contents  being  soirght. 
Individuals  may  also  request  an 
accounting  of  disclosure  of  their 
records,  if  any. 

CONTESTING  RECORO  PROCEDURES: 

Clontact  the  System  Manager  specified 
above  and  reasonably  identify  the 
record,  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
and  your  reasons  for  requesting  the 
correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely  or 
irrelevant.  The  right  to  contest  records 
is  limited  to  information  which  is 
incomplete,  irrelevant,  incorrect,  or 
untimely  (obsolete). 

RECORD  SOURCE  CATEGORIES: 

Subject  individual;  patient  health  and 
medical  record  data;  data  generated 
from  the  DCCT;  Federal.  Slate  and  local 
agencies  (including  the  Social  Security 
Administration),  and  if  the  person  is 
deceased,  from  the  National  Death 
Index,  and/or  family  members  and  other 
knowledgeable  third  persons. 


SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 
0»-25-0202 
SYSTEM  NAME: 

Patient  Records  on  PHS  Beneficiaries 
(1935-1974)  and  Civilly  Committed 
Drug  Abusers  (1967-1976)  Treated  at 
the  PHS  Hospitals  in  Fort  Worth.  Texas, 
or  Lexington.  Kentucky.  HHS/NIH/ 
NIDA. 

SECURITY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

National  institute  on  Drug  Abuse. 
Intramural  Research  Program,  Johns 
Hopkins  Bayview  Medical  Center.  P.O. 
Box  5180,  Baltimore,  Maryland  21224. 

Federal  Records  Center,  1557  St. 
Joseph  Avenuef  East  Point.  Georgia 
30344. 

Washington  National  Records  Center, 
4205  Suitland  Road,  Washington.  DC 
20409. 

National  Business  Activities.  8200 
Preston  Court,  Suite  One.  Jessup. 
Maryland  20794. 

CATEGORIES  OF  INOWIDOALS  COVERET)  BY  THE 
SYSTEM: 

Civilly  committed  narcotic  addicts 
(1967-1976)  and  adult  PHS 
beneficiaries  (1935-1974)  treated  at 
either  the  PHS  hospital  in  Fort  Worth, 
Texas,  or  Lexington,  Kentucky. 

CATEGOfllES  OF  RECORDS  IN  THE  SYSTEM: 

Administrative  records,  such  as 
treatment  admission  and  release  dates, 
name  and  address,  and  other 
demographic  data;  medical  records, 
such  as,  but  not  limited  to,  medical 
history  information,  drug  abuse/use  data 
as  well  as  treatment  information,  any 
laboratory  tests,  etc. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Narcotic  Addict  Rehabilitation  Act  of 
1966,  and  Narcotic  Addict 
Rehabilitation  Amendments  of  1971. 
Titles  I  and  III  (42  U.S.C  3411  et  seq. 
and  28  U.S.C.  2901  et  seq.),  and  Pubhc 
Health  Service  Act.  Sections  321-326. 
341  (a)  and  (c)  (42  U.S.C.  248-253.  257 
(a)  and  (c). 

PURPOSE(S): 

The  records  were  collected  originally 
to  monitor  the  individual's  progress 
while  being  treated  at  either  of  two  PHS 
hospitals  and  to  ensure  continuity  of 
that  care.  These  systems  are  now 
inactive.  The  records  are  used  to 
respond  to  requests  from  subject 
individuals  (or  his/her  designated 
representative)  to  (1)  establish  eligibility 
for  certain  Federal  benefits  for  the 


individual  or  his/her  dependent(s).  and 
(2)  provide  information  to  subsequent 
health  care  providers  at  the  request  of 
the  individual  regarding  medical 
treatment  received  to  ensure  continuity 
of  care. 

ROUTINE  USES  OF  RECOflDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AMD 
THE  PURPOSES  OF  SUCH  USES; 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINIMG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  at  National  Institute  nn  Drug 
Abuse  (NIDA)  are  on  microfilm  and 
contain  only  part  of  the  admission  and 
discharge  information.  The  microfilm  is 
stored  in  a  file  cabinet  in  a  locked  room. 
Records  sent  to  Federal  Records  Center 
are  stored  in  GSA-approved  storage 
containers. 

RETRIEVABILrTY: 

The  administrative  records  and 
microfilm  are  filed  by  patient  name.  The 
medical  records  are  filed  either  by 
patient  name  or  by  patient's  hospital 
number  with  a  cross-reference  list  at 
NIDA  matching  number  to  name. 

SAFEGUARDS: 

1.  Authorized  users:  Only  the  System 
Manager  and  designated  staff. 

2.  Physical  safeguards:  The  microfilm 
is  in  a  room  which  has  limited  access, 
or  stored  at  a  security  coded  warehouse. 
The  room  is  located  in  a  building  with 

a  24-hour  security  patrol/television 
surveillance  system.  Sign  in  and  out 
procedures  are  used  at  all  times.  The 
warehouse  has  security  access,  records 
can  only  be  retrieved  by  the  System 
Manager  or  designated  staff  using  a 
confidential  code  number.  The 
warehouse  is  patrolled  on  a  24-hour 
basis  with  television  surveillance. 

3.  Procedural  safeguards:  Only  the 
System  Manager  and  his/her  staff  have 
access  to  the  microfilm  information  and 
have  been  trained  in  accordance  with 
the  Privacy  Act. 

4.  Implementation  guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual. 

RETENTION  AND  DISPOSAL: 

All  administrative  and  medical 
records  have  been  retired  to  a  Federal 
Records  Center.  The  records  collected 
under  the  Narcotic  Addict 
Rehabilitation  Act  of  1966  will  be 
destroyed  when  they  are  25  years  old. 
which  will  be  in  2001  because  the  last 
patient  was  released  from  treatment  in 
1976.  The  PHS  beneficiaries'  records 
will  be  destroyed  at  the  same  time.  The 


records  will  be  shredded  in  2003  upon 
wrritten  request  from  the  System 
Manager. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Medical  Records  Officer,  National 
Institute  on  Drug  Abuse,  Intramural 
Research  Program,  Johns  Hopkins 
Bayview  Medical  Center.  Box  5180, 
Baltimore,  Maryland  21224. 

NOTIFICATION  PROCEDURE:    . 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  An  individual  may  learn  if  a 
record  exists  about  himself  or  herself 
upon  written  request  with  a  notarized 
signature.  The  request  should  include,  if 
known:  Patient  hospital  record  number, 
full  name  or  any  afias  used,  patient's 
address  during  treatment,  birth  date, 
veteran  status  (if  applicable)  and 
approximate  dates  in  treatment,  and 
Social  Security  Number. 

An  individual  who  requests 
notification  of  a  medical  record  shall,  at 
the  time  the  request  is  made,  designate 
in  writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  individual  of  its  content 
at  the  representative's  discretion. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  An  individual  may  also  request 
an  accounting  of  disclosures  of  his/her 
record,  if  any. 

CONTESTING  RECORO  PROCEDURES:        ^ 

Contact  the  official  at  the  address 
specified  under  Notification  Procedures 
above,  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  and  state  the  corrective 
action  sought,  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Patients;  patients'  drug  treatment 
program  counselors;  court  records; 
hospital  personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISK)NS 
OF  THE  ACT: 

None. 
09-25-0203 

SYSTEM  NAME: 

National  Institute  on  Drug  Abuse, 
Intramural  Research  Program,  Federal 
Prisoner  and  Non-Prisoner  Research 
Files,  HHS/NIH/NIDA. 

SECURITY  classificatiom: 
None. 
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SYSTEM  LOCATION: 

National  Institute  on  Drug  Abuse, 
Intramural  Research  Program,  P.O.  Box 
5180,  Bahimore,  Maryland  21224. 

Maryland  Medical  Laboratories,  Inc., 
Pathology  Building,  1901  Silver  Spring 
Road,  Baltimore.  Maryland  21227. 

Federal  Records  Center.  1557  St. 
Joseph  Avenue,  East  Point,  Georgia 
30344. 

Washington  National  Records  Center, 
4205  Suitland  Road,  Washington.  DC 
20409. 

NOVA.  Johns  Hopkins  Bayview 
Medical  Center,  Building  C,  4940 
Eastern  Avenue,  Baltimore.  Marvland 
21224. 

National  Business  Activities,  8200 
Preston  Court,  Suite  One,  Jessup. 
Maryland  20794. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Volunteers,  adult  males  (from  1968  to 
present),  aduh  females  (beginning  in 
1985)  and  adolescents  (ages  13-18. 
beginning  in  1983)  and  children 
(neonate  to  12  beginning  in  1989). 
Clinical  research  projects  conducted  at 
the  Addiction  Research  Center  (ARC). 
This  system  also  includes  records  on 
adult  Federal  prisoners  involved  in 
research  projects  at  ARC  when  located 
at  Lexington.  Kentucky,  from  1968- 
1976.  and  some  records  from  svstem  09- 
30-0020  to  be  used  for  statistical 
research  only. 

CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

The  categories  of  records  involved  are 
administrative,  medical  and  research 
records. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

Public  Health  Service  Act.  section 
301(a)  (42  U.S.C.  241(a));  sections  341(a) 
and  344(d)  (42  U.S.C.  257(a)  and 
260(d));  section  503  and  515  (42  U.S.C. 
290aa-2  and  29Gcc).  These  sections 
authorize  the  conduct  of  research  in  all 
areas  of  drug  abuse. 

PUflPOSE(s): 

(1)  To  collect  and  maintain  a  data 
base  for  research  activities  at  ARC,  and 
(2)  to  enable  Federal  drug  abuse 
researchers  to  evaluate  and  monitor  the 
subjects'  health  during  participation  in 
a  research  project.  The  areas  of  research 
include,  but  are  not  limited  to, 
biomedical,  clinical,  behavioral, 
pharmacological,  psychiatric, 
psychosocial,  epidemiological, 
etiological,  statistical,  treatment  and 
prevention  of  narcotic  addiction  and 
drug  abuse. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  The  National  Institute  on  Drug 
Abuse  (NIDA)  uses  a  contractor  to 
recruit  volunteers  and  to  screen  these 
individuals  for  their  acceptability  to 
participate  in  specific  research  projects, 
and  limits  the  contractor's  access  to  the 
records  to  these  procedures.  NIDA  also 
uses  a  contractor  to  perform  routine 
medical  laboratory  tests  on  blood  and 
urine  samples.  These  routine  tests  verify 
that  the  subject  is  in  good  health.  Both  ' 
contractors  disclose  records  from  this 
system  only  to  NIDA  and  are  required 
to  maintain  Privacy  Act  safeguards  with 
respect  to  such  records. 

2.  (a)  PHS  may  inform  the  sexual  and/ 
or  needle-sharing  partner(s)  of  a  subject 
individual  who  is  infected  with  the 
hmnan  immunodeficiency  virus  (HIV) 
of  their  exposure  to  HIV,  under  the 
following  circumstances:  (1)  The 
information  has  been  o'otained  in  the 
course  of  clinical  activities  at  PHS 
facilities  carried  out  by  PHS  personnel 
or  contractors;  (2)  The  PHS  employee  or 
contractor  has  made  reasonable  efforts 
to  counsel  and  encourage  the  subject 
individual  to  provide  the  information  to 
the  individual's  sexual  or  needle- 
sharing  partner(s);  (3)  The  PHS 
employee  or  contractor  determines  thai 
the  subject  individual  is  unlikely  to 
provide  the  information  to  the  sexual  or 
needle-sharing  partner(s)  or  that  the 
provision  of  such  information  cannot 
reasonably  be  verified;  and  (4)  The 
notification  of  the  partner(s)  is  made, 
whenever  possible,  by  the  subject 
individual's  physician  or  by  a 
professional  counselor  and  shall  follow 
standard  counseling  practices. 

(b)  PHS  may  disclose  informaUon  to 
State  or  local  public  health  departments, 
to  assist  in  the  notification  of  the  subject 
individual's  sexual  and/or  needle- 
sharing  partner(s),  or  in  the  verification 
that  the  subject  individual  has,  notified 
such  sexual  or  needle-sharing  partner(s}. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOS»«G  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Data  may  be  stored  in  file  folders  or 
on  computer  disks,  magnetic  tapes,  or 
microfilm. 

RETRIEVABIUTY: 

Administrative  and  medical  records 
are  indexed  and  retrieved  by  the 
subject's  name  and  identification  code 
number.  Research  records  are  indexed 
and  retrieved  by  the  subject's  name  and 
identification  code  number. 
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safeguards: 

1.  Authorized  areas:  Only  authorized 
ARC  staff  (Principal  Investigator  and 
his/her  research  team)  are  allowed 
access  to  these  fdes.  The  contractor  staff 
has  access  to  the  fdes  during  the 
rt^cruitment/screening  process. 

2.  Physical  safeguards:  Files  and  Tde 
rooms  are  locked  after  business  hours. 
Building  has  electronic  controlled  entry 
at  all  times  with  a  24-hour  guard/ 
television  surveillance  system.  The 
computer  terminals  are  in  a  further 
secured  area. 

3.  Procedural  safeguards:  All  users  of 
personal  information  in  connection  with 
the  performance  of  their  jobs  protect 
information  from  unauthorized 
personnel.  Access  codes  to  the  research 
records  are  available  only  to  the  . 
Principal  Investigator  and  his/her 
re.search  team.  Access  to  the  records  is 
strictly  limited  to  those  staff  members 
trained  in  accordance  with  the  Privacy 
Act.  The  contractor  staff  members  are 
required  to  secure  the  information  in 
accordance  with  the  Privacy  Act.  ARC 
Project  Officer  and  contracting  officials 
will  monitor  contractor  compliance. 

4.  Implementation  guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual;  and  Chapter  6- 
05.  "Risk  Management."  under  Part  6  in 
the  D(;partmenfs  ADP  Systems  Security 
Manual. 

In  addition.  b€«causo  much  of  the  data 
collected  in  these  rese^nrch  projects  are 
sensitive  and  confidential,  special 
safeguards  have  been  established. 
Certificates  of  confidentiality  have  been 
issued  under  Protection  of  Identity — 
Research  Subjects  Regulations  (42  CFR 
part  2a)  to  those  projects  initiated  since 
February  1980.  This  authorization 
enables  persons  engaged  in  research  on 
mental  health,  including  research  on  the 
use  and  effect  of  psychoactive  drugs,  to 
protect  the  privacy  of  research  subjects 
by  withholding  their  names  or  other 
identifying  characteristics  from  all 
persons  not  connected  with  the  conduct 
of  the  research.  Persons  so  authorized 
may  not  be  compelled  in  any  Federal. 
State,  or  local  civil,  criminal, 
administrative,  legislative,  or  other 
proceedmg  to  identify  such  individuals. 
In  addition,  these  records  are  subject  to 
42  CFR  part  2,  the  Confidentiality  of 
Alcohol  and  Drug  Abu.se  Patient 
Records  Regulations  (42  CFR  2.56). 
which  state:  "VVhere  the  content  of 
patient  records  has  been  disclosed 
pursuant  to  these  regulations  for  the 
purpose  of  conducting  scientific 
research  •  *   *  information  contained 
therein  which  would  directly  or 
indirectly  identify  any  patient  may  not 
be  disclosed  by  the  recipient  thereof 


eitlier  voluntarily  or  in  response  to  any 
legal  process  whether  Federal  or  State." 

RETENTION  AND  DISPOSAL: 

Records  will  be  disposed  of  in 
accordance  with  the  NIH  Records 
Control  Schedule,  i.e.,  when  the  records 
are  10  years  old  or  no  longer  required 
for  administrative  or  research  purposes. 
The  records  on  individuals  who  do  not 
qualify  for  a  specific  research  project  are 
kept  for  one  year  by  the  contractor  who 
then  destroys  them  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

Medical  Records  Officer,  NIDA, 
Intramural  Research  Program,  Johns 
Hopkins  Bavview  Medical  Center — 
Building  C,  P.O.  Box  5180,  Baltimore, 
Maryland  21224. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  Provide  a  notarized  signature  as 
proof  of  identify.  This  can  be  waived  if 
the  request  is  made  through  official 
federal,  state,  or  local  channels.  The 
request  should  include  the  patient's 
register  number  and/or  the  number  of 
years  of  incarceration  (for  prisoner 
subjects),  full  name  at  time  of 
pculicipation  in  the  research  project. 
date(s)  of  research  participation,  and 
title  of  research  project  or  name  of  dnig 
being  studied.  An  individual  who 
requests  notification  of  a  medical  record 
shall,  at  the  time  the  request  is  made, 
designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  legal  guardian  who 
requests  notification  of  an  adolescent's 
record  shall  designate  a  family 
phvsician  or  other  health  professional 
(other  than  a  family  member)  of  the 
Addiction  Research  Center  staff  to 
whom  the  record,  if  any.  will  be  sent. 
The  parent  or  legal  guardian  must  verify 
in  writing  the  relationship  to  the 
adolescent  as  well  as  his/her  own 
identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  An  individual  may  also  request 
an  accounting  of  disclosures  that  have 
been  made  of  his/her  records,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  Procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  and  state  the  corrective 
action  sought  and  reasons  for  requesting 


the  correction,  along  with  supporting 
information  to  show  how  the  record  is 
inaccurate,  incomplete,  untimely,  or 
irrelevant. 

RECORD  SOURCE  CATEGORIES: 

The  individual;  observations  and 
medical  recordings  (such  as  blood 
pressure,  dosage  of  compound 
administered,  etc.)  made  by  the 
Principal  Investigator  and  his/her 
research  team;  system  of  records 
number  09-30-0020;  drug  treatment 
programs;  Bureau  of  Prisons;  case 
workers;  psychiatrists;  research 
laboratories;  and  pharmacies  and 
hospitals.  Many  of  these  records  are 
confidential  and  privileged 
communication  is  guaranteed  under 
section  344(d)  of  the  PHS  Act. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT; 

None. 
09-25-0205 
SYSTEM  NAME: 

Alcohol.  Drug  Abuse,  and  Mental 
Health  Epidemiologic  and  Biometric 
Research  Data.  HHS/NIH/NIAAA,  HH.S/ 
NIH/NIDA  and  HHS/NIH/NIMH. 

SECURrrY  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Records  are  located  at  the  research 
facilities  which  collect  or  provide 
research  data  for  this  system  under 
contract  to  the  agency.  Contractors  may 
includfe,  but  are  not  limited  to,  research 
centers,  clinics,  hospitals,  universities, 
research  foundations,  national 
associations,  and  coordinating  centers. 
Records  may  also  be  located  at  the 
research  facilities  of  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA),  the  National 
Institute  on  Drug  Abuse  (NIDA);  and  the 
National  Institute  of  Mental  Health 
(NIMH).  A  current  list  of  sites  is 
available  by  writing  to  the  appropriate 
System  Manager  at  the  address  below. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  the  subjects  of 
research  in  epidemiologic,  clinical, 
methodologic.  and  longitudinal  research 
studies  and  surveys  of  mental  health 
and  alcohol  and  drug  use/abuse  and 
mental,  alcohol,  and/or  drug  abuse 
disorders.  These  individuals  are 
selected  as  representative  of  the  general 
adult  and/or  child  population  or  of 
special  groups.  Special  groups  include, 
but  are  not  limited  to.  normal 
individuals  serving  as  controls;  clients 
referred  for  or  receiving  medical,  mental 


Federal  Register  /  Vol.  60.  No.  13  /  Friday,  Januag-  20,  1995  /  Notices 


4295 


health,  and  alcohol  and/or  drug  abuse 
related  treatment  and  prevention 
services;  providers  of  services; 
demographic  sub-groups  as  applicable, 
such  as  age.  sex,  ethnicity,  race, 
occupation,  geographic  location;  and 
groups  exposed  to  hypothesized  risks, 
such  as  relatives  of  individuals  who 
have  experienced  mental  health  and/or 
alcohol,  and/or  dnig  abuse  disorders, 
life  stresses,  or  have  previous  history  of 
mental,  alcohol,  and/or  drug  abuse 
related  illness. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  data  about  the 
individual  as  relevant  to  a  particular 
research  study.  Examples  include,  but 
are  not  limited  to,  items  about  the 
health/mental  health  and/or  alcohol  or 
drug  consumption  patterns  of  the 
individual;  demographic  data;  social 
security  numbers  (voluntary);  past  and 
present  life  experiences;  personality 
characteristics;  social  functioning; 
utilization  of  health/mental  health, 
alcohol,  and/or  drug  abuse  services; 
family  history;  physiological  measures; 
and  characteristics  and  activities  of 
health/mental  health;  alcohol  abuse, 
and/ or  drug  abuse  care  providers. 

AUTHORmr  FOR  MAIHTENANCe  Of  THE  SYSTEM: 

Public  Health  Service  Act.  sections 
301  and  405  (42  U.S.C.  241,  and  284, 
General  Research  and  Investigation 
Authorities);  Public  Health  Service  Act, 
sections  301,  302.  303  and  Title  V,  Parts 
A  and  B  (42  US.C.  241,  242,  242(a). 

PUnwSEfs): 

The  purpose  of  the  sj'stem  of  records 
is  to  collect  and  maintain  databases  for 
research  activities.  Analyses  of  these 
data  involve  groups  of  individuals  with 
given  characteristics  and  do  not  refer  to 
special  individuals.  The  generation  of 
information  and  statistical  analyses  will 
ultimately  lead  to  a  better  description 
and  understanding  of  mental,  alcohol, 
and/or  drug  abuse  disorders,  their 
diagnosis,  treatment  and  prevention, 
and  the  promotion  of  good  physical  and 
mental  health. 

ROUTINE  USES  OF  RECOROS  MAMTAMEO  IN  TME 
SYSTEM,  MCLUOINO  CATEGOmES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  A  record  may  be  disclosed  for  a 
research  purpose,  when  the  Department: 
(a)  As  determined  that  the  use  or 
disclosure  does  not  violate  legal  or 
policy  limitations  under  whidi  the 
record  was  provided,  collected,  or 
obtained;  e.g.,  disclosure  of  alcohol  or 
drug  abuse  padent  records  will  be  made 
only  in  accordance  with  the  restrictions 
of  confidentiality  statutes  and 
regulations  42  U.S.C  290  (dd-3).  42 
U.&C.  241  and  405, 42  CFR  part  2,  and 
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where  applicable,  no  disclosures  will  be 
made  inconsistent  with  an  authorization 
of  confidentiality  under  42  U.S.C.  242a 
and  42  CFR  part  2a;  (b)  as  determined 
that  the  research  piu^ose  (1)  cannot  be 
reasonably  accontphshed  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  (c)  has  required  the  recipient  to — 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  and  (2)  remove  or  destroy 
the  information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except — (A)  in 
emergency  circimistances  affecting  the 
health  or  safety  of  any  individual.  (B) 
for  use  in  another  research  project, 
under  these  same  conditions,  and  with 
written  authorization  of  the  Department, 
(C)  for  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  (D)  when  required  by  law;  and  (d)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of,  and 
willingness  to  abide  by.  these 
provisions. 

2.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  a  congressional  office 
made  at  the  vwitten  request  of  that 
individual. 

3.  In  the  event  of  litigation,  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  anv 
employee  of  the  Department  is  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee;  the 
Department  may  disclose  such  records 
as  it  deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected  (e.g., 
disclosure  mav  be  made  to  the 


Department  of  Justice  or  other 
appropriate  Federal  agencies  in 
defending  claims  against  the  United 
States  when  the  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  the  individual's  participation 
in  activities  of  a  Federal  Government 
supported  research  projectJ. 

4.  The  Department  cont*ipIates  that 
it  will  contract  with  a  private  firm  for 
the  purpose  of  collecting,  analyzing, 
aggregating,  or  otherwise  refining 
records  in  this  system.  Relevant  records 
will  be  disclosed  to  such  contractor.  The 
contractor  shall  be  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSiNQ,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  may  be  stored  on  index  cards, 
file  folders,  computer  tapes  and  disks, 
microfiche,  microfilm,  and  audio  and 
video  tapes.  Normally,  the  factual  data, 
with  study  code  numbers,  are  stored  on 
computer  tape  or  disk,  while  the  key  to 
personal  identifiers  is  stored  separately, 
without  factual  data,  in  paper  files: 

RETRJEVABHJTY: 

Ehiring  data  collection  stages  and 
followup.  if  any,  retrieval  by  personal 
identifier  (e.g..  name,  social  security 
number)  (in  some  studies),  or  medical 
record  number),  is  necessary.  During  the 
data  analysis  stage,  data  are  normally 
retrieved  by  the  variables  of  interest 
(e.g.,  diagnosis,  age.  occupation). 

SAFEGUARDS: 

1  Authorized  users:  Access  to 
identifiers  and  to  link  files  is  strictly 
limited  to  the  authorized  personnel 
whose  duties  require  such  access. 
Procedures  for  determining  authorized 
access  to  identified  data  are  established 
as  appropriate  for  each  location. 
Personnel,  including  contractor 
personnel,  who  may  be  so  authorized 
include  those  directly  involved  in  data 
collection  and  in  the  design  of  research 
studies,  e.g.,  interviewers  and 
iriter\'iewer  supervisors;  project 
managers;  statisticians  involved  in 
designing  sampling  plans. 

2.  Physical  safeguards:  Records  are 
stored  in  locked  rooms,  locked  file 
cabinets,  and/or  secured  computer 
facilities.  Personal  identifiers  and  link 
files  are  separated  as  much  as  possible 
and  stored  in  locked  files.  Computer 
data  access  is  limited  through  the  use  of 
key  words  knowTi  only  to  authorized 
personnel. 

3.  Procedural  safeguards:  Collection 
and  maintenance  of  data  is  consistent 
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with  legislation  and  regulations  in  the 
protection  of  human  subjects,  informed 
consent,  confidentiality,  and 
confidentiality  specific  to  drug  and 
alcohol  abuse  patients  where  these 
apply.  When  an  Institute  Division  or  a 
contractor  provides  anonymous  data  to 
research  scientists  for  analysis,  study 
numbers  which  can  be  matched  to 
personal  identifiers  will  be  eliminated, 
scrambled,  or  replaced  by  the  agency  or 
contractor  with  random  numbers  which 
cannot  be  matched.  Contractors  who 
maintain  records  in  this  system  are 
instructed  to  make  no  further  disclosure 
of  the  records.  Privacy  Act  requirements 
are  specifically  included  in  contracts  for 
survey  and  research  activities  related  to 
this  system.  The  HHS  project  directors, 
contract  officers,  and  project  officers 
oversee  compliance  with  these 
requirements. 

4.  Implementation  guidelines:  DHHS 
Chapter  45-  and  supplementary  Chapter 
PHS.hf:  45-13  of  the  General 
Administration  Manual  and  Part  6, 
"ADP  System  Security"  of  the  HHS  ADP 
Systems  Security  Manual. 

RETENTtON  AND  DISPOSAL: 

Personal  identifiers  are  retained  only 
as  long  as  they  are  needed  for  the 
purposes  of  the  current  research  project, 
and  for  followup  studies  generated  by 
the  present  study.  Removal  or  disposal 
of  identifiers  is  done  according  to  the 
storage  medium  (e.g.,  erase  computer 
tape,  shred  or  bum  index  cards,  etc.).  A 
staff  person  designated  by  the  System 
Manager  will  oversee  and  will  describe 
and  confirm  the  disposal  in  writing. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Privacy  Act  Coordinator,  National 
Institute  of  Mental  Health.  Room  7C-22. 
ParklauTi  Building,  5600  Fishers  Lane. 
Rockville.  Maryland  20857. 

Deputy  Director,  Division  of  Biometry 
and  Epidemiology.  National  Institute  on 
Alcohol  Abuse  and  AlcohoUsm.  Willco 
Building.  Suite  514,  6000  Executive 
Blvd.  MSC  7003,  Bethesda,  MD  20892- 
7003. 

Deputy  Director,  Division  of  Clinical 
and  Prevention  Research,  National 
Institute  on  Alcohol  Abuse  and 
AlcohoUsm,  Willco  Building,  Suite  505, 
6000  Executive  Blvd.  MSC  7003, 
Bethesda.  MD  20892-7003. 

Privacy  Act  Coordinator.  National 
Institute  on  Drug  Abuse,  Room  lOA-42. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  Maryland  20857. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  appropriate  System  Manager  at 
the  address  above.  Provide  individual's 
name;  current  address;  date  of  birth; 


date,  place  and  nature  of  participation 
in  specific  research  study;  name  of 
individual  or  organization 
administering  the  research  study  (if 
known);  name  or  description  of  the 
research  study  (if  knoWn);  address  at  the 
time  of  participation;  and  a  notarized 
statement  by  two  witnesses  attesting  to 
the  individual's  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  An  individual  may  also  request 
an  accounting  of  disclosures  of  his/her 
record,  if  any. 

An  individual  who  requests 
notification  of,  or  access  to,  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion. 

A  parent  or  guardian  who  requests 
notification  of.  or  access  to,  a  child's  or 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child  or 
incompetent  person  as  well  as  his  or  her 
own  identity. 

CONTESTINO  RECORD  PROCEDURE: 

Contact  the  appropriate  official  at  the 
address  specified  imder  System 
Manager(s)  above  and  reasonably 
identify  the  record,  specify  the 
information  being  contested,  and  state 
corrective  action  sought,  with 
supporting  information  to  show  how  the 
record  is  inaccurate,  incomplete, 
untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

The  system  contains  information 
obtained  directly  from  the  subject 
individual  by  interview  (face-to-face  or 
telephone),  by  written  questionnaire,  or 
by  other  tests,  recording  devices  or 
observations,  consistent  with  legislation 
and  regulation  regarding  informed 
consent  and  protection  of  human 
subjects.  Information  is  also  obtained 
from  Other  sources,  such  as  health, 
mental  health,  alcohol,  and/or  drug 
abuse  care  providers;  relatives; 
guardians;  and  clinical  medical  research 
records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 


09-35-0207 
SYSTEM  NAME: 

Subject-Participants  in 
Pharmacokinetic  Studies  on  Drugs  of 
Abuse  and  on  Treatment  Medications. 
HHS/NIH/NIDA. 

SECURITY  CUSSJFICATION: 

None. 

SYSTEM  LOCATION: 

University  of  California.  San 
Francisco.  Langley  Porter  Psychiatric 
Institute,  San  Francisco.  California 
94143. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Normal,  healthy  adults  who 
voluntarily  participate  in  studies  on  the 
pharmacokinetics  and 
pharmacodynamics  of  psychoactive 
drugs  at  Langley  Porter  Psychiatric 
Institute,  during  the  period  September 
1987  through  June,  1997. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Research  records  on  each  subject- 
participant  contain  the  following 
information:  Name;  clinician's  records 
including  medical  history,  labo^^tory 
test  results,  physical  examinations, 
psychological  profile,  and  drug  use 
profile;  drug  study  data  including 
records  of  drugs  administered, 
exposures  to  radioactivity,  and  drug 
reactions;  and  date  of  study  in  which 
the  subject  participated. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Public  Health  Service  Act,  sections 
301(a).  503  and  405  (42  U.S.C.  241  and 
284). 

PURPOSE(S): 

The  primary  purpose  of  this  system  is 
to  support  research  on  the 
pharmacokinetics  and 
pharmacodvTiamics  of  drugs  of  abuse  as 
well  as  treatment  drugs.  The  term 
"pharmacokinetics"  refers  to  the 
manner  in  which  the  human  body 
processes  a  drug.  "PharmacodvTiamics" 
refers  to  the  manner  in  which  the  drug 
affects  the  human  body. 

The  clinical  investigator  used  data  of 
a  medical  nature  that  is  contained  in  the 
system  to  make  determinations 
regarding  drug  dosages  and/or 
radiochemical  exposures  appropriate  to 
the  individual  himian  subject- 
participants,  in  order  to  preserve  and 
protect  the  health  of  each.  The  system 
also  provides  baseline  data  for  studying 
the  drug  effects. 

The  Food  and  Drug  Administration 
(FDA)  also  may  use  the  records  in 
routine  inspections  FDA  conducts  in 
accordance  with  its  responsibilities  to 
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develop  standards  on  the  composition, 
quality,  safety,  and  efficacy  of  drugs 
administered  to  humans,  and  to  monitor 
experimental  usage  of  drugs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  We  may  disclose  to  a  congressional 
office  the  record  of  an  individual  in 
response  to  a  verified  inquiry  from  the 
congressional  office  made  at  the  written 
request  of  the  individual. 

2.  NIH  contractors,  use  the  records  in 
this  system  to  accomplish  the  research 
purpose  for  which  the  records  are 
collected.  The  contractors  are  required 
to  maintain  Privacy  Act  safeguards  with 
respect, to  such  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  contractor  maintains  the  records 
on  paper  in  file  folders. 

HETRIEVABILrrY: 

The  contractor  indexes  and  retrieves 
the  records  by  the  subject-participant's 
name. 

SAFEGUARDS: 

1.  Authorized  users:  Only  the  contract 
Project  Director  and  his/her  research 
team  and  the  Federal  Project  Officer  and 
his/her  support  staff  have  access  to 
these  records. 

2.  Physical  safeguards:  The  contractor 
keeps  all  records  in  a  locked  metal  file 
cabinet  in  premises  with  limited 
accessibility.  Only  the  clinical 
investigator  (Project  Director)  has  the 
key  to  the  locked  files. 

3.  Procedural  safeguards:  Only  the 
contract  staff  have  access  to  the  files. 
Persons  other  than  subject  participants 
who  request  individually  identifiable 
data  fi-om  a  record,  must  provide  written 
consent  from  the  subject  participant 
permitting  the  requested  disclosure.  The 
only  exception  would  be  for  disclosure 
to  persons  or  organizations  permitted  by 
the  Privacy  Act,  Section  3(B)  to  obtain 
personally  identifiable  data. 

4.  Implementation  guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual.  In  addition,  the 
contract  staff  complies  with  contractor's 
(University  of  California.  San  Francisco) 
standard  procedures  for  safeguarding 
data. 

RETENTION  AND  DISPOSAL: 

The  records  vdll  be  kept  no  later  than 
June  2002  (5  years  after  the  anticipated 
completion  of  the  studies).  At  that  time, 
the  NIDA  project  officer  will  authorize 
in  writing  the  clinical  investigators  to 
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destroy  the  records  by  shredding  or 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Project  Officer.  Pharmacokinetic 
Studies  on  Drugs  of  Abuse,  Medications 
Development  Division.  National 
Institute  on  Drug  Abuse,  National 
Institutes  of  Health.  Room  11A55. 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville.  Maryland  20857. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  system  manager  listed  above. 

Provide  the  following  information: 
Subject-participant's  full  name  and  a 
letter  of  request  (or  permission,  if  the 
requester  is  not  the  subject-participant) 
with  notarized  signature  of  the 
individual  who  is  the  subject  of  the 
record,  approximate  date(s)  of 
experiment(s)  in  which  the  individual 
participated,  and  drug  name  (if  known). 
In  addition,  an  individual  who  requests 
notification  of,  or  access  to,  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  responsible 
representative  who  will  be  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  content  at  the 
representative's  discretion. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  An  individual  may  also  request 
an  accounting  of  disclosures  of  his/her 
record,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  at  the 
address  above  and  reasonably  identify- 
the  record,  specify  the  information  to  be 
contested,  the  corrective  action  sought, 
with  supporting  information  to  show 
how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

The  subject-participants  and  the 
contractor  personnel  conducting  the 
research  studies. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
09-25-0208 
SYSTEM  NAME: 

Drug  Abuse  Treatment  Outcome 
Study  (DATOS).  HHS/NIH/NIDA. 

SECURITY  CUSSiFICATION: 

None. 

SYSTEM  LOCATION: 

Research  Triangle  Institute,  Center  for 
Social  Research  and  Policy  Analysis, 


,  Research  Triangle  Park,  North  Carolina 
27709. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Voluntar>'  adult  clients  of  federally 
funded  treatment  programs,  including 
Treatment  Alternative  Street  Crime 
(TASC)  Programs  of  the  Department  of 
Justice,  who  requested  to  be  included  in 
TOPS  from  1979  through  1986.  New 
data  collected  from  voluntary  adults/ 
adolescent  clients  of  public  and  private 
funded-treatment  programs  beginning  in 
1991  and  will  continue  through  1995. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  categories  are;  Demographic  data, 
treatment  outcome  data,  treatment 
process  data,  client  locator  information, 
and  personal  identifiers  (name  and 
assigned  numerical  identifier). 

AUTHORrPY  FOR  MAINTENANCE  OF  THE  SYSTEM. 

Public  Health  Service  Act,  sections 
301  and  405  (42  U.S.C.  241  and  284. 

PURPOSE(S): 

The  purpose  of  the  system  is  to 
compile  information  on  drug  abusers  in 
drug  abuse  treatment  programs  in  order 
to  derive  information  on  the  treatment 
environments  and  abusers'  behaviors 
and  characteristics  subsequent  to 
treatment.  Researchers  and  drug  abuse 
service  providers  may  use  the  aggregate 
data  to  address  issues  and  generate 
hypotheses  to  understand  better  the 
interactions  among  the  client  and 
community. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  t*CLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Within  the  restrictions  set  forth  in 
HHS  regulations  concerning  the 
confidentiality  of  drug  abuse  patient 
records  (42  CFR  2.56).  we  may  disclose 
a  record  for  a  research  purpose,  when 
the  Department:  (a)  Has  determined  that 
the  use  or  disclosure  does  not  violate 
legal  or  policy  limitations  under  which 
the  record  was  provided,  collected,  or 
obtained;  (b)  has  determined  that  the 
research  purpose  (1)  cannot  be 
reasonably  accomplished  unless  the 
record  is  provided  in  individually 
identifiable  form,  and  (2)  warrants  the 
risk  to  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring,  (c)  has  required  the  recipient  to 
(1)  establish  reasonable  administrative, 
technical,  and  physical  safeguards  to 
prevent  unauthorized  use  or  disclosure 
of  the  record,  (2)  remove  or  destroy  the 
information  that  identifies  the 
individual  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  research  project,  unless 
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the  recipient  has  presented  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and  (3)  make  no  further  use  or 
disclosure  of  the  record  except:  (A)  In 
emergency  circumstances  affecting  the 
health  or  safety  of  any  individual,  (B) 
for  use  in  another  research  project, 
under  these  same  conditions,  and  with 
written  authorization  of  the  Department, 
(C)  for  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit, 
or  {P)  when  required  by  law;  (d)  has 
secured  a  written  statement  attesting  to 
the  recipient's  understanding  of.  and 
willingness  to,  abide  by  these 
provisions. 

2.  The  Research  Triangle  Institute,  an 
NIH  contractor,  uses  the  records  in  this 
system  to  accomplish  the  research 
purpose  for  which  the  records  are 
collected.  In  the  event  of  followup 
studies  or  continuation  studies  because 
the  contract  has  been  terminated  for 
convenience  by  the  Government,  we 
may  disclose  records  in  this  system  to 
a  subsequent  NIH  contractor.  We  would 
require  the  new  contractor  to  maintain 
Privacy  Act  safeguards  with  respect  to 
such  records. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Interview  forms,  magnetic  tapes,  and 
disks. 

RETRIEVABILITY: 

Records  are  indexed  and  retrieved  by 
unique  alpha  numerical  identifier.  In 
order  to  relate  the  data  collected  to 
specific  individuals,  one  must  use  the 
link  file  discussed  under  Safeguards. 

SAFEGUARDS: 

1.  Authorized  users:  Contractor 
personnel,  the  agency  project  officer, 
and  agency  employees  whose  duties 
require  the  use  of  the  information  in  the 
system. 

2.  Physical  safeguards:  The  data 
management  task  leader,  the  project 
leader,  or  the  project  director  provide 
technical  supervision  of  all  data 
collection  and  processing  activities. 
Individually  identified  forms  are  stored 
in  a  secxire,  vault-like  room  provided  for 
this  purpose.  Authorized  personnel 
have  access  to  the  room  by  one  locked 
door  with  controlled  entry,  i.e..  only  on 
the  written.authority  of  the  professional 
staff  member  in  charge.  Computerized 


records  are  kept  in  a  vault  area  with 
limited  accession. 

3.  Procedural  safeguards:  Because 
some  of  the  data  collected  in  this  study, 
such  as  data  on  drug  use,  are  sensitive 
and  confidential,  special  safeguards 
have  been  established.  A  Certificate  of 
Confidentiality  has  been  issued  under 
42  CFR  part  2a.  This  authorization 
enables  persons  engaged  in  research  on 
mental  health,  including  research  on  the 
use  and  effect  of  psychoactive  drugs,  to 
protect  the  privacy  of  research  subjects 
by  withholding  the  names  or  other 
identifying  characteristics  from  all 
persons  not  connected  with  the  conduct 
of  the  research.  Persons  so  authorized 
may  not  be  compelled  in  any  Federal, 
State,  or  local  civil,  criminal, 
administrative,  legislative,  or  other 
proceedings,  to  identify  such 
individuals.  In  addition,  these  records 
are  subject  to  42  CFR  part  2.  the 
Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records  Regulations  (42 
CFR  2.56).  which  state:  "Where  the 
content  of  patient  records  has  been 
disclosed  piu^uant  to  (these  regulations) 
for  the  purpose  of  conducting  scientific 
research  *  •  •  information  contained 
therein  which  would  directly  or 
indirectly  identify  any  patient  may  not 
be  disclosed  by  the  recipient  thereof 
either  voluntarily  or  in  response  to  any 
legal  process  whether  Federal  or  State." 

Another  safeguard  is  that  the  forms 
containing  subject  identification 
information  for  client  followup  and  data 
matching  purposes  do  not  include  any 
reference  to  the  purpose  of  the  study. 
Identification  and  location  information 
is  kept  separate  from  any  information 
that  would  suggest  that  the  respondent 
has  been  in  a  drug  treatment  program. 
Information  on  completed  forms  is 
entered  immediately  on  the  computer. 
Completed  forms  and  computerized 
data  are  released  only  to  authorized 
persons.  Only  aggregate  data  are 
provided  and  used  in  the  preparation  of 
necessary  and  appropriate  reports. 

A  link  file  system  is  used.  This  system 
has  three  components:  (1)  Personal 
information,  (2)  data  base  information, 
and  (3)  the  link  file,  which  contains 
identifying  number  pairs  which  can  be 
used  to  match  data  with  individuals. 
The  advantage  of  this  system  is  that  the 
data  base  can  be  used  directly  for  report 
generation,  etc.,  without  the  use  of 
decrypting  subroutines  or  access  to  the 
personal  information  or  matching  link 
files. 

In  addition,  the  computer  center  being 
utilized  has  developed  an  extensive 
security  system  to  protect  computer 
account  codes  and  data.  This  system  is 
described  in  a  publication  that  is 


available  from  the  System  Manager 
upon  request. 

We  do  not  anticipate  any  disclosure  of 
individually  identifiable  information  to 
other  persons  or  organizations  within 
the  Department  of  Health  and  Human 
Services.  Nor  does  the  contractor 
provide  individually  identification 
information  to  the  Department  of 
Justice,  with  which  NIDA  has  a 
cooperative  agreement  for  this  study. 

4.  Implementation  guidelines:  We 
used  the  National  Bureau  of  Standards 
guidelines  and  Part  6.  HHS  ADP 
Systems  Security  Manual,  "ADP  System 
Security"  in  developing  the  computer 
safeguard  procedures.  Safeguards  for 
nonautomated  records  are  in  accordance 
with  DHHS  Chapter  45-13  and 
supplementary  Chapter  PHS.hf:  45-13 
of  the  General  Administration  Manual. 
In  addition,  project  staff  complies  with 
the  contractor's  (Research  Triangle 
Institute)  standard  procedures  for 
safeguarding  data. 

The  contractor  provides  only 
aggregate  information  to  NIDA. 

RETENTION  AND  DISPOSAL: 

The  contractor  destroys  interview 
forms  by  shredding  or  burning 
immediately  after  contractor  staff  have 
completed  and  verified  direct  entry  on 
magnetic  tape  or  disk  storage.  The 
contractor  will  destroy  individual 
identification  and  location  data  by 
shredding  or  burning,  under  the  explicit 
written  authorization  of  the  System 
Manager,  which  is  anticipated  to  be  no 
longer  than  5  years  after  the  termination 
of  the  study  unless  the  information  is 
needed  for  research  purposes.  We  will 
retain  aggregate  data  tapes  for  research 
purposes.  These  tapes  will  not  have  any 
individually  identifiable  information.  In 
accordance  with  the  NIH  Records 
Control  Schedule,  these  tapes  will  be 
retained  for  5  years  after  completion  of 
the  project  (approximately  2000).  At 
that  time,  the  tapes  will  be  retired  to  the 
Federal  Records  Center  and  destroyed 
when  they  are  10  years  old  or  when  they 
are  no  longer  needed  for  research 
purposes. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Drug  Abuse  Treatment  Outcome 
Study  (DATOS),  Project  Officer. 
Services  Research  Branch.  Division  of 
Clinical  and  Services  Research,  National 
Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  Room  lOA-30, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  Manager  at  the  address 
above.  An  individual  may  learn  if  a 
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record  exists  about  himself/herself  upon 
written  request,  with  notarized 
signature.  The  request  should  include,  if 
known,  name  of  the  researcher,  location 
of  the  research  site,  approximate  date  of 
data  collection,  any  afias  used,  and 
subject  identification  number. 
An  individual  who  requests 
notification  of  a  medical  record  shall,  at 
the  time  the  request  is  made,  designate 
in  writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  subject  individual  of  its 
contents  at  the  representative's 
discretion. 

A  parent  or  legal  guardian  who 
requests  notification  of  an  adolescent's 
record  shall  designate  a  family 
physician  or  other  health  professional 
(other  than  a  family  member)  of  the 
Division  of  Clinical  Research  staff  to 
whom  the  record,  if  any,  will  be  sent. 
The  parent  or  legal  guardian  must  verify 
in  writing  the  relationship  to  the 
adolescent  as  well  as  his/her  own 
identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  An  individual  may  also  request 
art  accounting  of  disclosures  of  his/her 
record,  if  any. 

Persons  other  than  subject 
individuals,  who  request  individually 
identifiable  data  from  a  record  must 
provide  written  consent  ft-om  the  subject 
individual  permitting  the  requested 
disclosure.  The  only  exception  (if  not  in 
conflict  with  confidentiahty  regulations) 
would  be  for  disclosure  to  persons  or 
oiganizations  permitted  by  the  Privacy 
Act,  section  3(1)).  to  obtain  personally 
identifiable  data. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  Notification  Procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  the  corrective  action  sought, 
with  supporting  information  to  show 
how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Research  subjects,  and  staff  in 
participating  drug  abuse  treatment 
programs,  written  clinical  evaluations, 
counselors,  psychiatrists, 
psychotherapists,  family  members, 
research  assistants,  hospitals. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

^one. 


09-25-0209 
SYSTEM  NAME: 

Subject-Participants  in  Drug  Abuse 
Research  Studies  on  Drug  Dependence 
and  in  Research  Supporting  New  Drug 
Applications.  HHS/NIH/NIDA. 

SECURITY  CLASSIFICATION: 

Nono. 

SYSTEM  LOCATION: 

Veterans  Administration  Hospital. 
Cooperative  Studies  Program. 
Department  of  Veterans  Medical  Center. 
Perry  Point,  MD  21902. 

Dixon  and  Williams  Pharmaceutical. 
5775  Hyde  Park  Circle,  JaLksr.nville, 
Florida  32210. 

Medications  Development  Division. 
Room  llA-55.  and  Division  of  Clinical 
Research.  Room  lOA-38,  Parklawn 
Building.  National  Institute  on  Drug 
Abuse.  5600  Fishers  Lane,  Rockville. 
MD  20857. 

Veterans  Affairs  Medical  Center.  50 
Irving  Street,  NW..  Washington.  DC 
20422. 

Veterans  Affairs  Medical  Center. 
University  and  Woodland  Avenues. 
Philadelphia.  PA  19104. 

Veterans  Affairs  Medical  Center. 
Brentwood  Division,  Wilshire  and 
Sawtell  Boulevards,  Los  Angeles,  C.A 
90073. 

National  Institute  on  Drug  Abuse. 
Division  of  Intramural  Research 
Programs,  4940  Eastern  Avenue. 
Baltimore,  MD  21224. 

Write  to  the  system  manager  at  the 
address  below  for  the  address  of  any 
new  locations  where  records  from  this 
system  may  be  stored. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Voluntary  adult  clients  of  federally 
funded  and  other  drug  abuse  treatment 
programs  who  have  requested  to  receive 
investigational  new  or  marketed  drugs, 
such  as  but  not  limited  to,  naltrexone, 
levo-alpha  acefylmethadol  (LAAM).  or 
Buprenorphine  as  part  of  their 
treatment.  Data  collection  for  the  earlier 
LAAM  studies  began  in  1975  and 
continued  through  September  1979; 
additional  LAAM  studies  began  in  1992 
and  will  continue  through  September 
1997,  nahrexone  studies  began  in  1977 
and  continued  through  June  1984;  and 
studies  for  other  investigational  new 
compounds  (buprenorphine,  gepirone. 
etc.)  began  in  1992  and  may  continue 
through  September  1997. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Demographic  data,  treatment  outcome 
data,  treatment  process  data,  client 
locator  information,  and  personal 
identifiers  (name  and  assigned 
numerical  identifier). 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Public  Health  Ser\ice  Act,  sections 
301.  464p.  and  405  (42  U.S.C.  241.  and 
284). 

PURPOSE(S): 

1.  To  maintain  information  on  the 
safety  and  effectiveness  of  drugs  fur 
treatment  of  drug  dependence  with  or 
without  abuse  potential  in  various 
treatment  environments  and  modaHties 
and  changes  in  the  behavior  and 
characteristics  of  drug  abusers  who 
received  these  substances  as  part  of 
their  treatment  regimen. 

2.  To  provide  data  required  by  the 
Food  and  Drug  Administration  (FD.M  to 
support  research  on  drug  dependence 
and  potential  new  drug  applications  f<ir 
various  drugs,  and  to  treat  drug 
dependence  with  or  without  abuse 
potential.  A  new  drug  application  is  u 
notice  to  FDA  that  a  pharmaceutical 
company  believes  they  have  enough 
data  to  demonstrate  the  safety  and 
efficacy  of  a  substance  to  satisfy  FD.A  fur 
marketing  the  substance.  FDA  may  also 
use  the  records  in  routine  inspections 
that  FDA  conducts  in  accordance  with 
its  responsibilities  to  develop  standards 
on  the  composition,  quality,  safetv  and 
efficacy  of  drugs  administered  to 
humans,  and  to  monitor  experimenirti 
usage  of  drugs. 

3.  To  conduct  research  on  the 
pharmacology,  toxicology,  and 
behavioral  characteristics  of  drugs  of 
abuse  alone  or  in  combination  with 
proposed  treatment  dnigs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  WCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

NIH  contractor(s)  use  the  n^cord-,  in 
the  system  in  order  to  accomplish  the 
research  and  development  purposes  for 
which  the  records  were  collected,  hi  the 
event  of  a  followup  study  or 
continuation  study,  the  responsible 
project  officer  may  disclose  records  in 
this  system  to  a  subsequent  NIH 
contractor(s).  Any  new  contractor{s)  is 
and  would  be  required  to  maintain 
Privacy  .Act  safeguards  with  respect  to 
such  records  and  to  comply  with  the     ' 
confidentiality  restrictions  of  42  CFR 
part  2. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Interview  and  assessment  forms, 
video  tapes,  magnetic  tapes,  disks  and 
microfiche  in  boxes  in  closed  cabinets 
in  a  locked  room  with  limited 
accessibilitv. 
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RETRtEVABILITY: 

The  records  are  indexed  and  retrieved 
by  subject-participant's  name  code  (i.e., 
initials — not  name)  and  unique 
numerical  identifier.  In  order  to  relate 
the  data  collected  to  specific 
individuals,  however,  one  must  use  the 
link  file  discussed  under  safeguards. 

safeguards: 

1.  Authorized  users:  For  the 
naltrexone  study,  the  System  Manger  or 
Federal  Project  Officer  and  only 
authorized  contract  staff  have  access  to 
the  records  (computerized  and  hard 
copy  files)  in  the  system.  The  contractor 
provides  only  aggregate  data  in  reports 
to  NIDA.  FDA.  or  the  public.  Only  the 
NIDA  personnel  mentioned  previously 
and  selected  authorized  contract  staff 
have  access  to  the  stored  LAAM  records. 

A  certificate  of  confidentiality  has 
been  issued  to  researchers  conducting 
the  naltrexone  study  under  42  CFR,  Part 
2,  Protection  of  Identity — Research 
Subjects.  This  authorization  enables 
persons  engaged  in  research  on  mental 
health,  including  research  on  the  use 
and  effect  of  psychoactive  drugs,  to 
protect  the  privacy  of  research  subjects 
by  withholding  the  names  or  other 
identifying  characteristics  from  all 
persons  not  connected  with  the  conduct 
of  the  research.  Persons  so  authorized 
my  not  be  compelled  in  any  Federal, 
State  or  local  civil,  criminal, 
administrative,  legislative,  or  other 
proceedings  to  identify  such 
individuals.  The  earlier  LAAM  study 
(ft-om  1975  through  1979)  was  not 
conducted  under  a  certificate  of 
confidentiality.  The  1992  LAAM  studies 
were  conducted  under  the  protection 
afforded  by  a  confidentiaUty  certificate. 
These  regulations  do  not  prohibit 
voluntary  disclosure  by  the  researcher. 
However,  the  records  of  these  studies 
also  are  subject  to  42  CFR  part  2,  the 
Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records  Regulations  (42 
CFR  2.56),  which  state:  "Where  the 
content  of  patient  records  has  been 
disclosed.  Pursuant  to  (these 
regulations)  for  the  purpose  of 
conducting  scientific  research  •  •  * 
information  contained  therein  which 
would  directly  or  indirectly  identify  any 
patient  may  not  be  disclosed  by  the 
recipient  thereof  either  voluntarily  of  in 
response  to  any  legal  process  whether 
Federal  or  State." 

The  contractor's  institutional  review 
board  reviewed  and  approved  the 
safeguards  described  above  in 
accordance  with  45  CFR  Part  46  on  the 
Protection  of  Human  Subjects. 

2.  Physical  safeguards:  For  the 
naltrexone  records,  the  contractor(s) 
stored  individually  identified  forms  in  a 


locked  room  with  controlled  entry,  i.e., 
only  on  written  authority  of  the 
professional  staff  member  in  charge  of 
data  handling  and  processing).  The 
contractor  staff  entered  the  collected 
information  onto  computer  tape  or  disks 
as  soon  after  contact  with  the  subject- 
participant  as  possible,  and  stores  the 
computerized  records  in  a  seciu^d  area 
with  access  limited  as  above. 

For  the  LAAM,  buprenorphine  and 
other  compound  records,  NIDA  stores 
the  individually  identified  forms  in  a 
lockable  cabinet  in  a  secure  room.  Only 
authorized  NIDA  personnel,  i.e.. 
Division  of  Clinical  Research  and 
Medications  Development  professional 
staff  and  their  support  staff  (program 
assistant,  clerk-typist,  or  secretary)  have 
access  to  the  room  with  controlled 
entry.  The  room  is  in  a  building  which 
has  a  24-hour  guard/television 
surveillance  system  and  has  controlled 
entry  (pictiue  identification  sign  in  and 
out  procedures)  before  and  after  normal 
working  hours. 

Another  safeguard  for  these  studies  is 
that  the  forms  containing  subject 
identification  information  do  not 
include  any  reference  to  the  purpose  of 
the  study.  The  identification 
information  is  separate  from  any 
information  that  would  suggest  that  the 
respondent  is  or  has  been  in  a  drug 
abuse  treatment  program.  In  addition, 
the  computer  center  being  utilized  for 
naltrexone  has  developed  an  extensive 
security  system  to  protect  computer 
account  codes  and  data. 

3.  Procedural  safeguards:  Access  to 
the  computerized  records  of  the  studies 
(naltrexone  and  other  research)  is 
protected  by  a  computerized  password 
routine  which  is  changed  periodically. 
In  addition;  the  project  staff  complies 
with  the  contractor's  standard 
procedures  for  safeguarding  data.  The 
link  file  system  that  identifies 
individuals  with  personal  data  has  three 
components:  (1)  Identification 
information,  (2)  data  base  information, 
and  (3)  the  link  file,  which  contains 
identifying  number  pairs  which  match 
data  with  individuals.  The  advantage  of 
this  system  is  that  one  may  use  the 
baseline  data  directly  for  report 
generation,  etc..  without  using  the 
subroutines  or  accessing  the  personal 
information  or  link  files. 

4.  Implementation  guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual  and  Part  6. 
"ADP  System  Security"  in  the  HHS 
ADP  Systems  Security  Manual. 

RETEKT10N  ANO  DISPOSAL: 

The  naltrexone  staff  will  destroy 
identifiable  information  by  shredding  or 


burning  when  it  is  no  longer  needed  for 
analysis  or  research  purposes;  then  the 
tapes  will  be  erased.  NIDA  will  destroy 
individual  identification  and  match-up 
information  fi-om  other  studies  by 
shredding  or  burning  5  years  after  FDA 
completes  the  review  and  approves  the 
new  drug  applications  or  when  they  are 
no  longer  needed  for  research  purposes. 

NIDA  will  retain  the  aggregate  data 
tapes  and/or  paper  records  from  studies 
for  research  purposes.  These  tapes  will 
not  have  any  individually  identifiable 
information.  In  accordance  with  the 
FDA  regulations  governing  new  drug 
applications,  the  aggregate  tapes  will  be 
retained  for  at  least  2  years  after  FDA 
approves  the  new  drug  applications.  At 
that  time,  the  tapes  will  be  retired  to  the 
Federal  Records  Center  and  destroyed 
when  they  are  5  years  old  or  when  they 
are  no  longer  needed  for  research 
purposes. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Project  Officer,  Naltrexone  Study, 
Division  of  Clinical  Research,  Room 
lOA-30,  Parklawn  Building,  National 
Institute  on  Drug  Abuse.  5600  Fishers 
Lane,  Rockville.  MD  20857. 

Project  Officer.  LAAM  and  Other 
Research  Records.  Medications 
Development  Division.  Room  llA-55, 
Parklawn  Building,  National  Institute  on 
Drug  Abuse,  5600  Fishers  Lane, 
Rockville.  MD  20857. 

NOTIFICATION  PROCEDURE: 

An  individual  may  determine  if  a 
record  exists  about  himself/herself  upon 
written  request,  with  notarized 
signature  if  request  is  made  by  mail,  or 
with  suitable  identification  if  request  is 
made  in  person,  to  the  appropriate 
system  manager  at  the  address  above. 
The  following  information  should  be 
included,  if  known:  Subject- 
participant's  full  name  and  a  letter  of 
request  with  notarized  signature  of  the 
subject-participant  of  the  record,  any 
alias  used,  subject-participant's 
identification  pumber,  name  of  the 
researcher,  name  of  clinic  or  research 
center,  name  of  substance,  and 
approximate  date  of  study  participation. 

An  individual  who  requests 
notification  of  a  medical  record  must,  at 
the  time  the  request  is  made,  designate 
in  writing  a  responsible  representative 
who  will  be  willing  to  review  the  record 
and  inform  the  subject  fndividual  of  its 
contents  at  the  representative's 
discretion. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  An  individual  may  also  request 


an  accounting  of  disclosures  of  his/her 
record,  if  any. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  official  at  the  address 
specified  under  notification  procedures 
above  and  reasonably  identify  the 
record,  specify  the  information  being 
contested,  the  corrective  action  sought, 
with  supporting  information  to  show 
how  the  record  is  inaccurate, 
incomplete,  untimely,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Research  subject-participants,  staff  in 
the  participating  drug  abuse  treatment 
programs,  written  clinical  evaluations, 
private  physicians,  counselors, 
psydiiatrists.  psychotherapists,  family 
members,  research  assistants,  and 
hospital  records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVBIONS 
OF  THE  ACT: 

None. 
09-25-0212 
SYSTEM  NAME: 

Clinical  Research:  Neuroscience 
Research  Center  Patient  Medical 
Records.  HHS/NIH/NIMH. 

SECunrTY  cussfication: 
None. 

SYSTEM  LOCATION: 

Neuroscience  Research  Center  at  Saint 
Elizabeths  Hospital.  William  A.  W'hite 
Building,  Room  144,  2700  Martin  Luther 
King,  Jr.,  Avenue,  SE.,  Washington,  DC 
20032,  and  at  private  organizations 
under  contract.  A  list  of  specific  sites  is 
available  from  the  System  Manager. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Registered  clinical  research  patients 
and  some  individuals  not  registered  as 
patients  but  seen  for  diagnostic  tests. 

CATECSORIES  OF  RECORDS  IN  THE  SYSTEM: 

inpatient  and  outpatient  medical 
clinical  records. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Public  Health  Service  Act. 
section  301  (42  U.S.C.  241).  'Research 
and  Investigation."  and  Section  321  (42 
U.S.C.  248),  "Hospital." 

PURP06E(S): 

(1)  To  provide  a  continuous  history  of 
the  treatment  afforded  individual 
patients  in  the  National  Institute  of 
Mental  Health  Neuroscience  Research 
Center. 

(2)  To  provide  a  data  base  for  the 
clinical  research  conducted  at  the 
Neuroscience  Research  Center. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  verified 
inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual. 

2.  Social  work  staff  may  give  pertinent 
information  to  community  agencies  to 
assist  patients  for  their  families. 

3.  Referring  physicians  receive 
medical  information  for  continuing 
patient  care  after  discharge. 

4.  Information  regarding  diagnostic 
problems,  or  having  unusual  scientific 
value  may  be  disclosed  to  appropriate 
medical  research  organizations  or 
consultants  in  connection  with 
treatment  of  patient  or  in  order  to 
accompli^  the  research  purposes  of 
this  system.  For  example,  tissue 
specimens  may  be  sent  to  theVVrmed 
Forces  Institute  of  Pathology:  x-rays  may 
be  sent  for  the  opinion  of  a  radiologist 
with  e.xtensive  experience  in  a 
particular  kind  of  diagnostic  radiology. 
The  recipients  are  required  to  maintain 
Privacy  Act  safeguards  with  respect  to 
these  records. 

5.  Records  may  be  disclosed  to 
representative  of  the  Joint  Commission 
on  Accreditation  of  Hospitals 
conducting  inspections  to  ensure  that 
the  quality  of  the  Neuroscience 
Research  Center  Program  medical 
recordkeeping  meets  established 
standards. 

6.  Certain  infectious  diseases  are 
reported  to  government  jurisdictions  as 
required  by  law. 

7.  Medical  information  may  be 
disclosed  to  tumor  registries  for 
maintenance  for  health  statistics. 

8.  The  Department  contemplates  that 
it  may  contract  with  a  private  firm  for 
transcribing,  updating,  copying  or 
otherwise  refining  records  in  this 
system.  Relevant  records  will  be 
disclosed  to  such  a  contractor.  The 
contractor  will  be  required  to  comply 
with  the  requirements  of  the  Privacy  Act 
with  respect  to  such  records. 

9.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employee  of  the  Department  in  his  or 
her  official  capacity;  (b)  the  United 
States  where  the  Department  determines 
that  the  claim,  if  successful,  is  Hkely  to 
directly  affect  the  operation  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example  in 
defending  a  claim  against  the  Public 
Health  Service  based  upon  an 


individual's  metal  or  physical  condition 
and  alleged  to  have  arisen  because  of 
activities  of  the  Public  Health  Service  in 
connection  with  such  individual, 
disclosure  may  be  made  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  that  such  disclosure 
is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders  and/ 
or  on  microfiche,  and  on  computer 
tapes.  Files  are  stored  in  locked  Hie 
cabinets  or  locked  rooms. 

RETRIEVABILrrY: 

The  records  are  retrieved  by  hospital 
number  and  patient  name. 

SAFEGUARDS: 

1.  Authorized  users:  Employees 
maintaining  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians  and  dentists  and  other  health 
care  professionals  officially 
participating  in  patient  care  and  to 
contractors  or  to  NIMH  researchers 
specifically  authorized  by  the  system 
manager. 

2.  Physical  safeguard:  All  record 
facilities  are  locked  when  system 
personnel  are  not  present. 

3.  Procedural  safeguards:  Access  to 
files  is  strictly  controlled  by  the  system 
manager.  Records  may  be  removed  only 
by  system  personnel  following  receipt  of 
a  request  signed  by  authorized  user. 
Access  to  computerized  records  is 
controlled  by  the  use  of  security  codes 
known  only  to  the  authorizer  user. 
Codes  are  user-  and  function-specific. 
Contractor  compliance  is  assured 
through  inclusion  of  Privacy  Act 
requirements  in  contract  clauses,  and 
through  monitoring  by  contract  and 
project  officers.  Contractors  who 
maintain  records  in  this  system  are 
instructed  to  make  no  disclosure  of  the 
records  except  as  authorized  by  the 
system  manager. 

4.  Implementation  guidelines:  DHHS 
Chapter  45-13  and  supplementary 
Chapter  PHS.hf:  45-13  of  the  General 
Administration  Manual,  and  Part  6. 
"ADP  System  Security"  in  the  HHS 
Information  Resource  Management 
Manual. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  20  years  after 
last  discharge  or  upon  death  of  a  patient 
and  then  transferred  to  the  Washington 
National  Records  Center,  where  they  are 
retained  until  30  years  after  discharge  or 
death. 
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SYSTEM  MANAGER(S)  AND  ADDRESS: 

Clinical  Director,  Neuroscience 
Research  Center,  Division  of  Intramural 
Research  Programs,  National  Institute  of 
Mental  Health,  Saint  Elizabeths 
Hospital,  Room  133,  William  A.  White 
Building,  2700  Martin  Luther  King  Jr., 
Avenue,  SE..  Washington.  DC  20032. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  System  manager  at  the  address 
above.  An  individual  or  a  legally 
authorized  representative  may  learn  if  a 
record  exists  about  that  individual  upon 
written  request  with  notarized 
signature.  The  request  should  include: 
(a)  Full  name  or  any  alias  used,  (b) 
social  security  number,  and  (c) 
approximate  time  of  participation  in  the 
Hospital/project. 

An  individual  who  requests 
notification  of  or  access  to  a  medical 
record  shall,  at  the  time  the  request  is 
made,  designate  in  writing  a  family 


physician  or  health  professional  (other 
than  a  family  member)  to  whom  the 
record  will  be  released.  The 
representative  must  verify  relationship 
to  the  individual  as  well  as  his/her  own 
identity. 

A  parent  or  guardian  who  requests 
notification  of.  or  access  to.  a  child's/ 
incompetent  person's  medical  record 
shall  designate  a  family  physician  or 
other  health  professional  (other  than  a 
family  member)  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child/ 
incompetent  person  as  well  as  his/her 
own  identity. 

RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Individuals  may  also  request  an 
accounting  of  disclosures  of  their 
records,  if  any. 


CONTESTING  RECORD  PROCEDURES: 

Contact  the  System  Manager  at  the 
address  specified  under  Notification 
Procedures  above  and  reasonably 
identify  the  record,  specify  the 
information  being  contested,  and  state 
the  corrective  action  sought  and  the 
reasons  for  correcting  the  information, 
along  with  supporting  justification  to 
show  how  the  record  is  inaccurate, 
incomplete,  or  irrelevant. 

RECORD  SOURCE  CATEGORIES: 

Referring  physicians,  other  medical 
facilities  (with  patient's  consent), 
patients,  relatives  of  patients. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
IFR  Doc.  95-992  Filed  1-19-95;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Community  Services 
[Program  Announcement  No.  OCS  95-02] 

Request  for  Applications  Under  the 
Office  of  Community  Services'  Fiscal 
Year  1995  Community  Food  and 
Nutrition  Program 

agency:  Office  of  Community  Services.. 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Human  Services. 

ACTION:  Request  for  applications  under 
the  Office  of  Community  Services' 
Community  Food  and  Nutrition 
Program. 

summary:  The  Office  of  Community 
Services  (OCS)  announces  that 
competing  applications  will  be  accepted 
for  new  grants  pursuant  to  the 
Secretary's  discretionary  authority 
under  Section  681 A  of  die  Community 
Services  Block  Grant  Act  of  1981  as 
amended.  This  Program  Announcement 
contains  forms  and  instructions  for 
submitting  an  application.  Grants  made 
under  this  Program  Announcement  are 
subject  to  the  availability  of  funds  for 
support  of  these  activities. 
CLOSING  DATE:  The  closing  date  for 
submission  of  applications  is  March  21, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Carroll,  Program  Manager.  Office 
of  Community  Services,  Division  of 
Community  Demonstration  Programs, 
Attention:  CFN  Programs,  370  L'Enfant 
Promenade  S.W.,  Washington,  D.C. 
20447,  (202)  401-9233. 

This  Announcement  is  accessible  on 
the  OCS  Electronic  Bulletin  Board  for 
downloading  through  your  computer 
modem  by  calling  1-800-627-8886.  For 
assistance  in  accessing  the  Bulletin 
Board,  A  Guide  to  Accessing  and 
Downloading  is  available  from  Ms. 
Minnie  Landry  at  (202)  401-5309. 
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Part  A — Preamble 

1.  Legislative  Authority 

The  Community  Services  Block  Grant 
Act  as  amended  authorizes  the  Secretary 
of  Health  and  Human  Services  to  make 
funds  available  under  several  programs 
to  support  program  activities  which  will 
result  in  direct  benefits  targeted  to  low- 
income  people.  This  Program 
Announcement  covers  the  grant 
authority  found  at  Section  681A, 
Community  Food  and  Nutrition,  which 
authorizes  the  Secretary  to  make  funds 
available  for  grants  to  be  awarded  on  a 
competitive  basis  to  eligible  entities  for 
local  and  statewide  programs  (1)  to 
coordinate  existing  private  and  public 
food  assistance  resources,  whenever 
such  coordination  is  determined  to  be 
inadequate,  to  better  serve  low-income 
commimities;  (2)  to  assist  low-income 
communities  to  identify  potential 
sponsors  of  child  nutrition  programs 
and  to  initiate  new  programs  in 
underserved  or  unserved  areas:  and  (3) 
to  develop  iimovalive  approaches  at  the 
State  and  local  levels  to  meet  the 
nutrition  needs  of  low-income  people. 

The  Act  also  requires  that  20  percent 
of  appropriated  funds  in  excess  of  S6 
million  be  awarded  on  a  competitive 
basis  to  eligible  agencies  for  nationwide 
programs,  including  programs 
benefitting  Native  Americans  and 
Migrant  Farmworkers. 


2.  Definitions  of  Terms 

For  purposes  of  this  Program 

Announcement  the  following 

definitions  apply: 

— Displaced  worker:  An  individual  who 
is  in  the  labor  market  but  has  been 
unemployed  for  six  months  or  longer. 

— Indian  tribe:  A  tribe,  band,  or  other 
organized  group  of  Native  American 
Indians  recognized  in  the  State  or 
States  in  which  it  resides  or 
considered  by  the  Secretary  of  the 
Interior  to  be  an  Indian  tribe  or  an 
Indian  organization  for  any  purpose. 

— Innovative  project:  One  that  departs 
from  or  significantly  modifies  past 
program  practices  and  tests  a  new 
approach. 

— Migrant  Farmworker:  An  individual 
who  works  in  agricultural 
employment  of  a  seasonal  or  other 
temporary  nature  who  is  required  to 
be  absent  from  his/her  place  of 
permanent  residence  in  order  to 
secure  such  employment. 

— Seasonal  farmworker:  Any  individual 
employed  in  agricultural  work  of  a 
seasonal  or  other  temporary  nature 
who  is  able  to  remain  at  his/her  place 
of  permanent  residence  while 
employed. 

— Underserved  area  (as  it  pertains  to 
child  nutrition  programs):  A  locality 
in  which  less  than  one-half  of  the 
low-income  children  eligible  for 
assistance  participate  in  any  child 
nutrition  program. 

— Budget  Period:  The  term  "budget 
period"  refers  to  the  interval  of  time 
into  which  a  grant  period  of 
assistance  (project  period)  is  divided 
for  budgetary  and  handing  purposes. 

— Eligible  Entity:  States  and  other 
public  and  private  non-profit 
agencies/organizations  including 
Community  Action  Agencies  and 
agencies  which  administer 
nationwide  programs,  (see  Part  B.l.) 

— Project  Period:  The  term  "project 
period"  refers  to  the  total  time  for 
which  a  project  is  approved  for 
support,  including  any  approved 
extensions. 

— Self-Sufficiency:  A  condition  where 
an  individual  or  family  does  not  need 
and  is  not  eligible  for  public 
assistance. 

3.  Purpose  of  Community  Food  and 
Nutrition  Program 

The  Department  of  Health  and  Human 
Services  is  committed  to  improving  the 
overall  health  and  nutritional  well-being 
of  individuals  through  improved 
preventive  health  care  and  promotion  of 
personal  responsibility.  The  Department 
encourages  the  approach  to  health 
promotion  and  nutritional  responsibility 


with  personal  messages  aimed  at 
families  and  commimities,  in  various 
settings  and  environments  in  which 
individuals  and  groups  can  most 
effectively  be  reached. 

The  Department  is  specifically 
interested  in  improving  the  health  and 
nutrition  status  of  low-income  persons 
through  improved  access  to  healthy 
nutritious  foods  or  by  other  means.  HHS 
encourages  community  efforts  to 
improve  the  coordination  and 
integration  of  health  and  social  services 
for  all  low-income  famihes.  and  to 
identify  opportunities  for  collaborating 
with  other  programs  and  services  for 
this  population.  Such  collaboration  can 
increase  a  community's  capacity  to 
leverage  resources  and  promote  an 
integrated  approach  to  health  and 
nutrition  through  existing  programs  and 
services. 

a.  Project  Requirements 

Projects  fimded  under  this  program 
should: 

(1)  Be  designed  and  intended  to 
provide  nutrition  benefits,  including 
those  which  incorporate  the  benefits  of 
disease  prevention,  to  a  targeted  low- 
income  group  of  people; 

(2)  Provide  outreadi  and  public 
education  to  inform  eligible  low-income 
individuals  and  families  of  other 
nutritional  services  available  to  them 
under  the  various  Federally  assisted 
programs; 

(3)  Carry  out  targeted 
communications/social  marketing  to 
improve  dietary  behavior  and  increase 
program  participation  among  eligible 
low-income  populations.  Populations  to 
be  targeted  can  include  displaced 
workers,  elderly  people,  children,  and 
the  working  poor. 

(4)  Consult  with  and/or  inform  local 
offices  that  administer  other  food 
programs  such  as  W.LC.  and  Food 
Stamps,  where  applicable,  to  ensure 
effective  coordination  which  can  jointly 
target  services  to  increase  their 
effectiveness.  Such  consultation  may 
include  involving  these  offices  in  the 
planning  of  grant  applications. 

(5)  Focus  on  one  or  more  legislatively 
mandated  program  activities:  (a) 
Coordination  of  existing  private  and 
public  food  assistance  resources, 
whenever  such  coordination  is 
determined  to  be  inadequate,  to  better 
serve  low-income  populations;  (b) 
assistance  to  low-income  communities 
in  identifying  potential  sponsors  of 
child  nutrition  programs  and  initiating 
new  programs  in  unserved  or 
underserved  areas;  and  (c)  development 
of  innovative  approaches  at  the  state  or 
local  levels  to  meet  the  nutrition  needs 
of  low-income  people.  OCS  views  this 
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program  as  a  capacity  building  program, 
rather  than  as  a  service  deliverj' 
program. 

Part  B— Application  Requirements 

1.  Eligible  Applicants 

Eligible  applicants  are  States  and 
public  and  private  non-profit  agencies/ 
organizations  with  a  demonstrated 
ability  to  successfully  develop  and 
implement  programs  and  activities 
similar  to  those  enumerated  above.  OCS 
encourages  Historically  Black  Colleges 
and  Universities  and  Minority 
Institutions  to  submit  applications.  In 
addition,  applicants  for  Uie  set-aside 
must  be  either:  (1)  Indian  tribes,  (2) 
private  non-profit  groups  whose 
governing  board  is  comprised  of  a 
majority  of  Indians  and  whose  primarj' 
purpose  is  serving  Indian  populations, 
or  (3)  groups  whose  sole  purpose  is 
serving  migrant  and  seasonal 
farmworker  populations. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  its 
application  at  the  time  of  submission. 
The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  fisting  in  the  Internal 
Revenue  Services's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  tax  code  or 
by  providing  a  copy  of  the  currently 
valid  IRS  tax  exemption  certificate  and 
by  providing  a  copy  of  the  applicant's 
Articles  of  Incorporation  bearing  the 
seal  of  the  State  in  which  the 
corporation  or  association  is  domiciled. 

2.  Availability  of  Funds  and  Grant 
Amounts 

a.  FY  95  Funding 

The  funds  available  for  grant  awards 
under  the  CFN  Program  in  FY  95  are: 

General  Projects  52,970,400 

Set-Asides  500.000 

Nationwide  Programs  535,200 

b.  Grant  Amounts 

No  individual  grant  application  will 
be  considered  for  an  amount  which  is  in 
excess  of  $50,000  for  applications 
submitted  under  General  Projects  and 
Set-Asides.  No  eligible  organization  may 
receive  more  than  $300,000  in  the 
aggregate  for  a  nationwide  program. 

c.  Mobilization  of  Resources 

OCS  would  like  to  mobilize  as  many 
resources  as  possible  to  enhance 
projects  fimded  under  this  program. 
OCS  supports  and  encourages 
applications  submitted  by  applicants 
whose  programs  will  leverage  other 


resources,  either  cash  or  third-party  in- 
kind. 

3.  Project  Periods  and  Budget  Periods 

For  most  projects  OCS  will  grant 
funds  for  one  year.  However,  in  rare 
instances,  depending  on  the 
characteristics  of  any  individual  project 
and  on  the  justification  presented  by  the 
applicant  in  its  application,  a  grant  may 
be  made  for  a  period  of  up  to  1 7  months. 

4.  Administrative  Costs/Indirect  Costs 
There  is  no  administrative  cost 

limitation  for  projects  funded  under  this 
program.  Indirect  costs  consistent  with 
approved  Indirect  Cost  Rate  Agreements 
are  allowable.  Applicants  should 
enclose  a  copy  of  the  current  approved 
rate  agreement.  However,  it  should  be 
understood  that  indirect  costs  are  part 
of,  and  not  in  addition  to,  the  amount 
of  funds  awarded  in  the  subject  grant. 

5.  Program  Beneficiaries 

Projects  proposed  for  funding  under 
this  Announcement  must  result  in 
direct  benefits  targeted  toward  low- 
income  people  as  defined  in  the  most 
recent  Annual  Update  of  Poverty 
Income  Guidelines  published  by  DHHS. 
Attachment  A  to  this  Aimouncement  is 
an  excerpt  from  the  most  recently 
published  guidelines.  Annual  revisions 
of  these  guideUnes  are  normally 
published  in  the  Federal  Register  in 
February  or  early  March  of  each  year 
and  are  appUcable  to  projects  being 
implemented  at  the  time  of  publication. 
Grantees  will  be  required  to  apply  the 
most  recent  guidelines  throughout  the 
project  period.  The  Federal  Register 
may  be  obtained  from  public  libraries. 
Congressional  offices,  or  by  writing  the 
Superintendeirt  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  D.C.  20402.  They  also  will 
be  accessible  on  the  OCS  Electronic 
Bulletin  Board.  (See  "For  Further 
Information  Contact"  section  at  the 
begitming  of  this  document.)  No  other 
government  agency  or  privately  defined 
poverty  guidelines  are  applicable  to  the 
determination  of  low-income  eligibility 
for  this  OCS  program. 

6.  Number  of  Projects  in  Application 

An  application  may  contain  only  one 
project  and  this  project  must  address  the 
basic  criteria  found  in  Part  C. 
Applications  which  are  not  in 
compliance  with  these  requirements 
will  be  ineligible  for  funding. 

7.  Multiple  Submittal 

There  is  no  limit  to  the  nimiber  of 
applications  that  can  be  submitted  as 
long  as  each  application  contains  a 
proposal  for  a  different  project. 


4306  Federal  Register  /  Vol.  60,  No.  13  /  Friday.  January  20.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  13  /  Friday.  January  20.  1995  /  Notices 


4307 


However,  no  applicant  can  receive  more 
than  one  grant. 

8.  Sub-Contracting  or  Delegating 
Projects 

CXDS  will  not  fund  any  project  where 
the  role  of  the  eligible  appUcant  is 
primarily  to  serve  as  a  conduit  for  funds 
to  other  organizations. 

Part  C — Program  Priority  Areas 

1.  General  Projects — FN 

The  application  should  include  a 
description  of  the  target  area  and 
population  to  be  served  as  well  as  a 
discussion  of  the  nature  and  extent  of 
the  problem  to  be  solved.  The 
application  must  contain  a  detailed  and 
specific  work  program  that  is  both 
sound  and  feasible.  Projects  funded 
under  this  Annoimcement  must 
produce  permanent  and  measurable 
results  that  fulfill  the  purposes  of  this 
program  as  described  above.  The  CXDS 
grant  funds,  in  combination  with  private 
and/or  other  public  resources,  must  be 
targeted  to  low-income  individuals  and 
communities. 

Applicants  will  certify  in  their 
submission  that  projects  will  only  serve 
the  low-income  population  as  stipulated 
in  the  DHHS  Poverty  Income  Guidelines 
(Attachment  A).  Failure  to  comply  with 
the  income  guidelines  may  resiilt  in  the 
apphcation  being  ineligible  for 
consideration  for  funding. 

If  an  applicant  is  proposing  a  project 
which  will  affect  a  property  listed  in  or 
ehgible  for  inclusion  in  the  National 
Register  of  Historic  Places,  it  must 
identify  this  property  in  the  narrative 
and  explain  how  it  has  complied  with 
the  provisions  of  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966  as  amended.  If  there  is  any 
question  as  to  whether  the  property  is 
listed  in  of  eligible  for  inclusion  in  the 
National  Register  of  Historic  Places, 
applicant  should  consult  with  the  State 
Historic  Preservation  Officer.  The 
applicant  should  contact  OCS  early  in 
the  development  of  its  appUcation  for 
instructions  regarding  compliance  with 
the  Act  and  data  required  to  be 
submitted  to  the  Department  of  Health 
and  Human  Services. 

In  the  case  of  projects  proposed  for 
funding  which  mobihze  or  improve  the 
coordination  of  existing  public  and 
private  food  assistance  resources,  the 
guidelines  governing  those  resources 
apply.  However,  in  the  case  of  projects 
providing  direct  assistance  to 
beneficiaries  through  grants  funded 
under  this  program,  beneficiaries  must 
fall  within  the  official  DHHS  Poverty 
Income  Guidelines  as  set  forth  in 
Attachment  A. 


Applications  which  propose  the  use 
of  grant  funds  for  the  development  of 
any  printed  or  visual  materials  must 
contain  convincing  evidence  that  these 
materials  are  not  available  from  other 
sources.  OCS  will  not  provide  funding 
for  such  items  if  justification  is  not 
sufficient.  Approval  of  any  films  or 
visual  presentations  proposed  by 
applicants  approved  for  funding  will  be 
made  part  of  the  grant  award.  In  cases 
where  material  outlays  for  equipment 
(audio  and  visual)  are  requested, 
specific  evidence  must  be  presented  that 
there  is  a  definite  programmatic 
connection  between  the  equipment 
(audio  and  visual)  usage  and  the 
outreach  requirements  described  in  Part 
A.3.a  of  this  Announcement. 

OCS  is  also  interested  in  projects  that 
address  the  needs  of  homeless  families 
and  welcomes  project  proposals  which 
seek  to  develop  innovative  approaches 
to  promote  health,  and  nutritional 
awareness  among  low-income 
populations. 

2.  Set-Asides— SA 

In  recognition  of  the  special  needs  of 
Indians  and  Migrant  and  Seasonal 
Farmworkers,  a  set-aside  will  be 
estabhshed  to  afford  priority 
consideration  to  proposals  submitted  by 
agencies  serving  these  populations. 
Proposed  Projects  must  meet  the 
requirements  of  Part  C.l.  Applications 
which  are  not  funded  within  this  set- 
aside  will  also  be  considered 
competitively  within  the  larger  pool  of 
eligible  applicants.  See  Part  D.  Criteria 
II  and  m,  for  additional  guidance  on 
developing  a  work  program. 

3.  Nationwide  Programs — NA 

Projects  funded  must  be  nationwide 
in  scope  and  must  meet  the 
requirements  of  Part  C.l  (General 
Projects).  No  eligible  organization  may 
receive  more  than  $300,000  in  the 
aggregate  for  a  nationwide  program. 

Part  D — Review  Criteria 

Apphcations  which  pass  the  initial 
screening  and  pre-rating  review  (See 
Part  F,  Section  5)  will  be  assessed  and 
scored  by  reviewers.  Each  reviewer  will 
give  a  numerical  score  for  each 
application  reviewed.  These  numerical 
scores  will  be  supported  by  explanatory 
statements  on  a  formal  rating  form 
describing  major  strengths  and 
weaknesses  under  each  applicable 
criterion  published  in  the 
Announcement 

The  in-depth  evaluation  and  review 
process  will  use  the  following  criteria 
coupled  with  the  specific  requirements 
as  described  in  Part  F. 
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when  writing  their  Project  Narrative 
applicants  should  respond  to  the  review 
criteria  using  the  same  sequential  order. 

(Note:  The  following  review  criteria 
reiterate  the  information  requirements 
contained  in  Part  B  of  this  Announcement. 
These  requirements  are  approved  under  OMB 
ControrNumber  0970-0062.) 

Criteria  for  Review  and  Evaluation  of 
Applications  Submitted  Under  This 
Program  Announcement 

Criterion  I:  Analysis  of  Needs/Priorities 
(Maximum:  10  Points) 

(a)  Target  area  and  population  to  be 
served  are  adequately  described  (0-4 
points). 

In  addressing  the  above  criterion,  the 
applicant  should  include  the  following: 

The  applicant  should  include  a 
description  of  the  target  area  and 
population  to  be  served  including 
specific  details  on  any  minority 
population(s)  to  be  served. 

(d)  Nature  and  extent  of  problem(s) 
and/or  need(s)  to  be  addressed  are 
adequately  described  and  documented 
(0-6  points). 

In  addressing  the  above  criterion,  the 
applicant  should  include  the  following: 

Applicant  should  discuss  tne  nature 
and  extent  of  the  problem(s)  and/or 
need(s),  including  specific  information 
on  minority  population(s). 

Criterion  II:  Adequacy  of  Work  Program 
(Maximum:  25  Points) 

(a)  Realistic  quarterly  time  targets  are 
set  forth  by  which  the  various  work 
tasks  will  be  completed  (0-10  points). 

(b)  Activities  are  adequately  described 
and  appear  reasonably  likely  to  achieve 
results  which  will  have  a  desired  impact 
on  the  identified  problems  and/or  needs 
(0-15  points). 

In  addressing  the  above  criterion,  the 
applicant  should  include  the  following: 

The  applicant  should  address  the 
basic  criteria  and  legislatively-mandated 
activities  found  in  Part  A.3.a  and  should 
include: 

(a)  Project  priorities  and  rationale  for 
selecting  them  which  relate  to  the 
specific  nutritional  problem(s)  and/or 
need(s)  of  the  target  population  which 
were  identified  under  Criterion  I; 

(b)  Goals  and  objectives  which  speak 
to  the(se)  problem(s)  and/or  need(s);  and 

(c)  Project  activities  which  if 
successfully  carried  out  can  be 
reasonably  expected  to  result  in  the 
achievement  of  these  goals  and 
objectives. 

Criterion  III:  Significant  and  Beneficial 
Impact  (Maximum  30  Points) 

(a)  Applicant  proposes  to  significantly 
improve  or  increase  nutrition  services  to 
low-income  people  and  such 


improvements  or  increases  are 
quantified.  (0-15  points). 

(b)  Project  inco^orates  promotional 
health  and  social  services  activities  for 
low-income  people,  along  with 
nutritional  services  (0-5  points). 

(c)  Project  will  significantly  leverage 
or  mobilize  other  commimity  resoiu-ces 
and  such  resources  are  detailed  and 
quantified  (0-5  points). 

(d)  Proposal  addresses  (a)  problem  (s) 
which  can  be  resolved  by  one-time  OCS 
funding  or  demonstrates  that  non- 
Federal  funding  is  available  to  continue 
the  project  without  Federal  support  (0- 
5  points). 

In  addressing  the  above  criterion,  the 
applicant  must  include:  quantitative 
data  for  items  (a),  (b),  and  (c),  and 
discuss  how  the  beneficial  impact 
relates  to  the  relevant  legislatively- 
mandated  program  activities  identified 
in  Part  A.S.a.  and  the  Problems  and/or 
Needs  described  under  Criterion  I. 

Criterion  IV:  Coordination/ Services 
Integration  (Maximum  15  Points) 

(a)  Proposal  shows  evidence  of 
coordinated  commimity-based  planning 
in  its  development,  including  strategies 
in  the  Work  Program  to  carry  on 
activities  in  collaboration  with  other 
locally  funded  Federal  programs  (such 
as  HHS  health  and  social  services  and 
USDA  Food  and  Consumer  Service 
programs)  in  ways  that  will  eliminate 
duplication  and  will,  for  example,  1) 
unite  funding  streams  at  the  local  level 
to  increase  program  outreach  and 
effectiveness.  2)  facilitate  access  to  other 
needed  social  services  by  coordinating 
and  simplifying  intake  and  eligibility 
certification  processes  for  clients,  or  3) 
bring  project  participants  into  direct 
interaction  with  holistic  family 
development  resources  in  the 
community  where  needed.  (0-10  points) 

(b)  Community  Empowerment 
Consideration — Special  consideration 
will  be  given  to  applicants  who  are 
located  in  areas  which  are  characterized 
by  poverty  and  other  indicators  of  socio- 
economic distress  such  as  a  poverty  rate 
of  at  least  20%,  designation  as  an 
Empowerment  Zone  or  Enterprise 
Community,  high  levels  of 
unemployment,  and  high  levels  of 
incidences  of  violence,  gang  activity, 
crime,  or  drug  use.  Applicants  should 
document  that  they  were  involved  in 
the  preparation  and  planned 
implementation  of  a  comprehensive 
community-based  strategic  plan  to 
achieve  both  economic  and  human 
development  in  an  integrated  manner. 
(0-5  points) 

If  tne  applicant  is  receiving  funds 
from  the  State  for  community  food  and 
nutrition  activities,  the  applicant  should 


address  how  the  funds  are  being 
utilized,  and  how  they  will  be 
coordinated  with  the  proposed  project 
to  maximize  the  effectiveness  of  both.  If 
State  funds  are  being  used  in  the  project 
for  which  OCS  funds  are  being 
requested,  their  usage  should  be 
specifically  described. 

Criterion  V:  Organization  Experience  in 
Program  Area  and  Staff  Responsibilities 
(Maximum  15  Points) 

(a)  Organizational  experiences  in 
program  area  (0-5  points). 
Documentation  provided  indicates  that 
projects  previously  undertaken  have 
been  relevant  and  effective  and  have 
provided  permanent  benefits  to  the  low- 
income  population.  Organizations 
which  propose  providing  training  and 
technical  assistance  have  detailed 
competence  in  the  specific  program 
priority  area  and  as  a  deliverer  with 
expertise  in  the  fields  of  training  and 
technical  assistance.  If  applicable, 
information  provided  by  these 
applicants  also  addresses  related 
achievements  and  competence  of  each 
cooperating  or  sponsoring  organization. 

(b)  Management  History  (0-5  points). 
Applicants  must  demonstrate  their 

ability  to  implement  sound  and  effective 
management  practices  and  if  they  have 
been  recipients  of  other  Federal  or  other 
governmental  grants,  they  must  also 
document  that  they  have  consistently 
complied  with  financial  and  program 
progress  reporting  and  audit 
requirements.  Such  documentation  inav 
be  in  the  form  of  references  to  any 
available  audit  or  progress  reports  and 
should  be  accompanied  by  a  statement 
by  a  Certified  or  Licensed  Public 
Accountant  as  to  the  sufficiency  of  the 
applicant's  financial  management 
system  to  protect  adequately  anv 
Federal  funds  awarded  under  the 
application  submitted. 

(c)  Staffing  skills.  Resources  and 
Responsibihties  (0-5  points). 

The  application  adequately  describes 
the  experience  and  skills  of  the 
proposed  project  director  showing  that 
the  individual  is  not  only  well  qualified, 
but  that  his/her  professional  capabilities 
are  relevant  to  the  successful 
implementation  of  the  project.  If  the  key 
staff  person  has  not  yet  been  identified, 
the  application  contains  a 
comprehensive  position  description 
which  indicates  that  the  responsibilities 
to  be  assigned  to  the  project  director  are 
relevant  to  the  successful 
implementation  of  the  project.  The 
application  must  indicate  that  the 
applicant  has  adequate  facilities  and 
resources  (i.e.  space  and  equipment)  to 
successfully  carry  out  the  work  plan. 


In  addressing  the  above  criterion,  the 
applicant  should  include  the  following: 

The  applicant  must  clearly  show  that 
sufficient  time  of  the  Project  Director 
and  other  senior  staff  vnll  be  budgeted 
to  assure  timely  implementation  and 
oversight  of  the  project  and  that  the 
assigned  responsibilities  of  the  staff  are 
appropriate  to  the  tasks  identified  for 
the  project. 

Criterion  VI:  Adequacy  of  Budget 
(Maximum:  5  Points) 

(a)  Budget  is  adequate  and 
administrative  costs  are  appropriate  in 
relation  to  the  ser\'ices  proposed  (0-5 
points). 

Part  E — Instructions  for  Completing 
Application  Package 

(Approved  by  the  OMB  under  Control 
Number  0970-0062) 

The  standard  forms  attached  to  this 
Announcement  shall  be  used  when 
submitting  apphcations  for  all  funds 
under  this  Armouncement. 

It  is  recommended  that  you  reproduce- 
single-sided  copies  of  the  SF-424,  SF- 
424A  and  SF-424B,  and  type  your 
application  on  the  copies.  Please 
prepare  your  application  in  accordance 
with  instructions  provided  on  the  forms 
as  well  as  with  the  OCS  specific 
instructions  set  forth  below: 

1 .  SF-424— Application  for  Federal 
Assistance 

Top  of  Page.  Please  enter  the  single 
priority  area  designation  under  which 
the  application  is  being  submitted.  An 
application  should  be  submitted  under, 
only  one  priority  area. 

Item  1.  For  the  purposes  of  this 
announcement,  all  projects  are 
considered  Applications:  there  are  no 
Pre-Applications. 

Item  2.  Date  Submitted  and  Applicant 
Identifier — Date  application  is 
submitted  to  ACF  and  applicant's  own 
internal  control  number,  if  applicable. 

Item  3.  Date  Received  by  State— >i/A 

Item  4.  Date  Received  by  Federal 
Agency— Leave  blank. 

Items  5  and  6.  The  legal  name  of  the 
applicant  must  match  that  listed  as 
corresponding  to  the  Employer 
Identification  Number.  Where  the 
applicant  is  a  previous  Department  of 
Health  and  Human  Services  grantee, 
enter  the  Central  Registry  System 
Employee  Identification  Number  (CRS/ 
EIN)  and  the  Payment  Identifying 
Number,  if  one  has  been  assigned,  in  the 
Block  entitled  Federal  Identifier  located 
at  the  top  right  hand  corner  of  the  form. 

Item  7.  If  the  applicant  is  a  non-profit 
corporation,  enter  N  in  the  box  and 
specify  non-profit  corporation  in  the 
space  marked  Other.  Proof  of  non-profit 
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status,  such  as  IRS  certification.  Articles 
of  Incorporation,  or  By-laws,  must  be 
included  as  an  appendix  to  the  project 
narrative. 

Item  8.  Type  of  Application — Please 
check  "new"  application. 

Item  9.  Enter  DHHS-ACF/OCS. 

Item  10.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  the 
OCS  program  covered  under  this 
announcement  is  93.571.  The  title  is 
Community  Services  Block  Grant 
Discretionary  Awards — Community 
Food  and  Nutrition  Program. 

Item  11.  In  addition  to  a  brief 
descriptive  title  of  the  project,  indicate 
the  priority  area  for  which  funds  are 
being  requested.  Use  the  following  letter 
designations: 
FN — General  Projects 
SA — Projects  where  Migrant  and 

Seasonal  Farmworker  organizations 

and  Indian  Tribes  or  Indian 

organizations  are  applying 

specifically  for  set-aside  funds 

described  in  Part  B 
NP — Grants  to  organizations  with 

nationwide  programs 

Item  12.  Areas  Affected  by  Project— 
List  only  the  largest  imit  or  units 
affected,  such  as  State,  county  or  city. 

Item  13.  Proposed  Project — The 
ending  date  should  be  calculated  based 
on  a  12-month  project  period. 

Item  14.  Congressional  District  of 
Applicant/Project— Entev  the  number  of 
the  Congressional  District  where  the 
applicant's  principal  office  is  located 
and  the  niunber  of  the  Congressional 
district(s)  where  the  project  will  be 
located. 

Item  15a.  For  purposes  of  this 
Announcement,  this  amount  should 
reflect  the  amount  requested  for  the 
entire  project  period. 

Item  15D-e.  These  items  should 
reflect  both  cash  and  third-party  in-kind 
contributions  for  the  total  project 
period. 

Item  15f.  N/A 

Item  15g.  Enter  the  sum  of  Items  15a- 
15e. 

2.  SF-424A — "Budget  Information-Non- 
Construction  Programs" 

See  Instructions  accompanying  this 
page  as  well  as  the  instructions  set  forth 
below: 

In  completing  these  sections,  the 
Federal  Funds  budget  entries  will  relate 
to  the  requested  OCS  Community  Food 
and  Nutrition  Program  funds  only,  and 
Non-Federal  will  include  mobilized 
funds  from  all  other  sources — 
applicants.  State,  and  other.  Federal 
funds  other  than  those  requested  from 
the  Community  Food  and  Nutrition 
Program  should  be  included  in  Non- 
Federal  entries. 


Sections  A  and  D  of  SF-424A  must 
contain  entries  for  both  Federal  (OCS) 
and  non-Federal  (mobilized  funds). 

Section  A— Budget  Summary 

Line  1—4 
Col.  (a): 

Line  1— Enter  OCS  Community  Food 
and  Nutrition  Program;  Col.  (b): 

Line  1— Enter  93.571. 
Col.  (c)  and  (d):  Not  Applicable 
Col,  (eHg): 

For  each  line  1-4,  enter  in  colimins  " 
(e),  (f)  and  (g)  the  appropriate  amounts 
needed  to  support  the  project  for  the 
entire  project  period. 

Line  5 — Enter  the  figures  from  Line  1 
for  all  columns  completed,  (e).  (f).  and 

(g)- 

Section  B— Budget  Categories 

This  section  should  contain  entries 
for  OCS  funds  only.  For  all  projects,  the 
first  budget  period  of  12  months  will  be 
entered  in  Column  #1. 

Allocability  of  costs  is  governed  by 
applicable  cost  principles  set  forth  in  45 
CFR  Parts  74  and  92. 

Budget  estimates  for  administrative 
costs  must  be  supported  by  adequate 
detail  for  the  grants  officer  to  perform  a 
cost  analysis  and  review.  Adequately 
detailed  calculations  for  each  budget 
object  class  are  those  which  reflect 
estimation  methods,  quantities,  unit 
costs,  salaries,  and  other  similar 
quantitative  detail  sufficient  for  the 
calculation  to  be  duplicated.  For  any 
additional  object  class  categories 
included  under  the  object  class  other 
identify  the  additional  object  class(es) 
and  provide  supporting  calculations. 

Supporting  narratives  and 
justifications  are  required  for  each 
budget  category,  with  emphasis  on 
unique/special  initiatives;  large  dollar 
amounts;  local,  regional,  or  other  travel; 
new  positions;  major  equipment 
purchases;  and  training  programs. 

A  detailed  itemized  budget  with  a 
separate  budget  justification  for  each 
major  item  should  be  included  as 
indicated  below: 

Line  6a — Personnel:  Enter  the  total 
costs  of  salaries  and  wages. 

Justification 

Identify  the  project  director.  Specify 
by  title  or  name  the  percentage  of  time 
allocated  to  the  project,  the  individual 
annual  salaries  and  the  cost  to  the 
project  (both  Federal  and  non-Federal) 
of  the  organization's  staff  who  will  be 
working  on  the  project. 

Line  6b — Fringe  Benefits:  Enter  the 
total  costs  of  fringe  benefits  unless 
treated  as  part  of  an  approved  indirect 
cost  rate  which  is  entered  on  line  6j. 


Justification 

Enter  the  total  costs  of  fringe  benefits, 
unless  treated  as  part  of  an  approved 
indirect  cost  rate. 

Line  6c— Travel:  Enter  total  cost  of  all 
travel  by  employees  of  the  project.  Do 
not  enter  costs  for  consultant's  travel. 

Justification 

Include  the  name(s)  of  travelers), 
total  number  of  trips,  destinations, 
length  of  stay,  mileage  rate, 
transportation  costs  and  subsistence 
allowances. 

Line  6d — Equipment:  Enter  the  total 
costs  of  all  non-expendable  personal 
property  to  be  acquired  by  the  project. 
"Non-expendable  personal  property", 
means  tangible  personal  property 
having  a  useful  life  of  more  than  one 
year  and  an  acquisition  cost  of  $5,000  or 
more  per  unit. 

Justification 

Equipment  to  be  purchased  with 
Federal  funds  must  be  required  to 
conduct  the  project,  and  the  applicant 
organization  or  its  subgrantees  must  not 
already  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project. 

Line  6e — Supplies:  Enter  the  total 
costs  of  all  tangible  personal  property 
(surplus)  other  than  that  included  on 
line  6d. 

Line  6f— Contractual.  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  (2) 
contracts  with  secondary  recipient 
organizations  including  delegate 
agencies  and  specific  project(s)  or 
businesses  to  be  financed  by  the 
applicant. 

Justification 

Attach  a  list  of  contractors,  indicating 
the  names  of  the  organizations,  the 
purposes  of  the  contracts,  the  estimated 
dollar  amounts,  and  selection  process  of 
the  awards  as  part  of  the  budget 
justification.  Also  provide  back-up 
documentation  identifying  the  name  of 
contractor,  purpose  of  contract,  and 
major  cost  elements. 

Note:  Whenever  the  applicant/grantee 
intends  to  delegate  part  of  the  program  to 
another  agency,  the  applicant/grantee  must 
submit  Sections  A  and  B  of  this  Form  SF- 
424A,  completed  for  each  delegate  agency  by 
agency  title,  along  with  the  required 
sup{>orting  information  referenced  in  the 
applicable  instmctions. 

The  total  costs  of  all  such  agencies 
will  be  part  of  the  amoimt  shown  on 
Line  6f.  Provide  draft  Request  for 
Proposal  in  accordance  with  45  CFR 
Part  74,  Appendix  H.  Free  and  open 


competition  is  encouraged  for  any 
procurement  activities  planned  using 
ACF  grant  funds,  and  is  required  fw  any 
procurement  that  exceeds  $25,000. 

Line  6g — Construction:  Not 
applicable. 

Line  6h— Other:  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include,  but  are  not 
limited  to,  insurance,  food,  medical  and 
dental  costs  (noncontractual),  fees  and 
travel  paid  directly  to  individual 
consultants,  local  transportation  (all 
travel  which  does  not  require  per  diem 
is  considered  local  travel),  space  and 
equipment  rentals,  printing  and 
publication,  computer  use  training  costs 
including  tuition  and  stipends,  training 
service  costs  including  wage  payments 
to  individuals  and  supportive  service 
payments,  and  staff  development  costs. 

Line  6j — Indirect  Charges:  Enter  the 
total  amoimt  of  indirect  costs.  This  line 
should  be  used  only  when  the  applicant 
currently  has  an  indirect  cost  rate 
approved  by  the  Department  of  Health 
and  Human  Services  or  other  Federal 
agencies. 

If  the  applicant  organization  is  in  the 
process  of  initially  developing  or 
ren^otiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  pertinent  DHHS  Guide  for 
Establishing  Indirect  Cost  Rates,  and 
submit  it  to  the  appropriate  DHHS 
Regional  Office.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  cannot  be  also  budgeted  or  charged 
as  direct  costs  to  the  grant.  Indirect  costs 
consistent  with  approved  Indirect  Cost 
Rate  Agreements  are  allowable. 

Line  6k— Totals.  Enter  the  total 
amounts  of  Lines  6i  and  6j. 

Line  7 — Program  Income:  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this 
project.  Separately  show  expected 
program  income  generated  from  OCS 
suppwrt  and  income  generated  from 
other  mobilized  funds.  Do  not  add  or 
subtract  this  amount  from  the  budget 
total.  Show  the  nature  and  source  of 
income  in  the  program  narrative 
statement. 

Justification 

Describe  the  nature,  source  and 
anticipated  use  of  program  income  in 
the  Program  Narrative  Statement. 

Section  C — Non-Federal  Resources 

This  section  is  to  record  the  amounts 
of  NoB-FederaJ  resources  that  will  be 
used  to  support  the  project.  Non-Federal 


resources  mean  other  than  OCS  funds 
for  which  the  applicant  has  received  a 
commitment.  Provide  a  brief 
explanation,  on  a  separate  sheet, 
showing  the  type  of  contribution, 
broken  out  by  Object  Class  Category, 
(See  Section  B.6)  and  whether  it  is  cash 
or  third-party  in-kind.  The  firm 
commitment  of  these  required  funds 
must  be  documented  and  submitted 
with  the  application  in  order  to  be  given 
credit  in  the  criterion. 

Except  in  unusual  situations,  this 
documentation  must  be  in  the  form  of 
letters  of  commitment  or  letters  of  intent 
from  the  organization(s)/individuaIs 
from  which  funds  will  be, received. 

Line  8 — Grant  Program 

Col.  (a):  EntCT  the  project  title. 

Col.  (b):  Enter  the  amount  of  cash  or 
donations  to  be  made  by  the  applicant. 

CoL  (c):  Enter  the  State  contribution. 

Col.  (d):  Enter  the  amount  of  cash  and 
third  party  in-kind  contributions  to  be 
made  from  all  other  sources. 

CoL  (e):  Enter  the  total  of  columns  (b), 
(c).  and  (d). 

Lines  9. 10.  and  11  should  be  left 
blank. 

Line  12— Carr\-  the  total  of  each 
column  of  Line  8,  (b)  through  (e).  The 
amount  in  Column  (e)  should  be  equal 
to  the  amount  on  Section  A,  Line  5. 
Column  (f). 


JMI 


Justification 

Describe  third  party  in-kind 
contributions,  if  included. 

Section  D— Forecasted  Cash  Needs 

Line  13 — Federal:  Enter  the  amount  of 
Federal  (OCS)  cash  needed  for  this 
grant,  by  quarter,  during  the  12  month 
budget  period. 

Line  14 — Non-Federal:  Enter  the 
amount  of  cash  from  all  other  sources 
needed  by  quarts  during  the  first  vear. 

Line  15— Totals:  Enter  the  total  of 
Lines  13  and  14. 

Section  F— Other  Budget  Information 

Line  21— Direct  Charges:  Include 
narrative  justification  required  under 
Section  B  for  each  object  class  categor>' 
for  the  total  project  period. 

Line  22— Indirect  Charges:  Enter  the 
type  of  HHS  or  other  Federal  agency 
approved  indirect  cost  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amoimt  of  the  b»se  to 
which  the  rate  is  applied  and  the  total 
irKlirect  expense.  Also,  enter  the  date 
the  rate  was  approved,  where 
applicable.  Attach  a  copy  of  the 
approved  rate  agreement. 

Line  23 — Proride  any  other 
explanations  and  continuation  sheets 


required  or  deemed  necessary  to  justify 
cr  explain  the  budget  information. 

3.  SF-424B    "Assurances  Son- 
Construction" 

All  applicants  must  sign  and  return 
the  "Assurances"  with  the  application. 

4.  Project  Narrative 

Each  narrative  should  include  the 
following  major  Sections: 

a.  Analysis  of  Need 

b.  Project  Design  (Work  Programs) 

c.  Organizational  Experience  in  Program 
Areas 

d.  Management  History 

e.  Staffing  and  Resources 

f.  Staff  Responsibilities 

The  project  narrative  must  address  the 
specific  purposes  mentioned  in  Part  A 
of  this  Program  Announcement.  The 
narrative  should  provide  information  on 
how  the  application  meets  the 
evaluation  criteria  in  part  D  of  this 
Program  Announcement. 

Part  F — Application  Procedures 

1 .  A  vailability  of  Forms 

Applications  for  awards  under  this 
OCS  program  must  be  submitted  on 
Standard  Forms  (SF)  424,  424A.  and 
424B.  Part  E  and  attachment  B  to  this 
Program  Announcement  contain  all  the 
instructions  and  forms  required  for 
submittal  of  appHcations.  The  forms 
may  be  reproduced  for  use  in  submitting 
applications.  Copies  of  the  Federal 
Register  containing  this  Announcement 
are  available  at  most  local  libraries  and 
Congressional  District  Offices  for 
reproduction.  They  are  also  available  for 
downloading  from  OCS"  Electronic 
Bulletin  Board.  If  copies  are  not 
available  at  these  sources  they  may  be 
obtained  by  writing  or  telephoning  the 
office  listed  in  the  section  entitled  "For 
Further  Information"  at  the  beginning  of 
this  Announcement. 

2.  Application  Submission 

a.  Deadlines.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(i)  Received  on  or  before  the  deadline 
date  at  the  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Famihes,  Division  of 
Discretionary  Grants,  370  L'Enfant 
Promenade,  SW..  6th  Floor. 
Washington.  DC  20447.  or 

(2)  Sent  on  or  before  the  deadline  date 
and  received  by  ACF  in  time  for  the 
independent  review.  Applicants  are 
cautioned  to  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  to  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
Metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 

I 
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b.  Applications  submitted  by  other 
means.  Applications  which  are  not 
submitted  in  accordance  with  the  above 
criteria  shall  be  considered  as  meeting 
the  deadline  only  if  they  are  physically 
received  before  the  close  of  business  on 
or  before  the  deadline  date.  Hand 
delivered  applications  are  accepted 
during  the  normal  working  hours  of  8:00 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  on  or  prior  to  the  established 
closing  date  at:  at  the  Administration  for 
Children  and  FamiHes.  Division  of 
Discretionary  Grants.  6th  Floor,  ACF 
Guard  Station.  901  D  Street.  SW.. 
Washington.  DC  20447. 

c.  Late  Applications.  Applications 
which  do  not  meet  one  of  these  criteria 
are  considered  late  applications.  The 
ACF  Division  of  Discretionary  Grants 
will  notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
this  competition. 

d.  Extension  of  Deadline.  The  ACF 
Office  of  Community  Services  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hiuricanes.  etc.  or  when  there  is  a 
disruption  of  the  mails.  However,  if  the 
granting  agency  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant. 

Applications  once  submitted  are 
considered  final  and  no  additional 
materials  will  be  accepted  . 

One  signed  original  application  and 
four  copies  are  required. 

Note:  Applicants  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly  provide  a 
dated  post  mark.  Before  relying  on  this 
method,  applicants  should  check  with  their 
local  post  office.  In  some  instances  packages 
presented  for  mailing  after  a  pre-determined 
time  are  postmarked  with  the  next  day's  date. 
In  other  cases,  postmarks  are  not  routinely 
placed  on  packages.  Applicants  are  cautioned 
to  verify  that  there  is  a  date  on  the  package, 
and  that  it  list  the  correct  date  of  mailing, 
before  accepting  a  receipt.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing. 

Applications  which  have  a  postmark 
later  than  the  closing  date,  or  which  are 
hand-delivered  after  the  closing  date, 
will  be  returned  to  the  sender  without 
consideration  in  the  competition. 

3.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  and  45  CFR  Part  100. 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities.  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
conmienting  on  proposed  Federal 
assistance  under  covered  programs. 


All  States  and  Territories  except 
Alabama,  Alaska.  Colorado. 
Connecticut.  Hawaii.  Idaho,  Kansas. 
Louisiana.  Minnesota,  Montana, 
Nebraska,  Oklahoma,  Oregon, 
Pennsylvania,  South  Dakota.  Virginia, 
Washington,  American  Samoa  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these 
nineteen  jurisdictions  need  take  no 
action  regarding  E.O.  12372.  Applicants 
for  projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.O.  12372.  Applicants  must  submit  any 
required  material  to  the  SPOCs  as  soon 
as  possible  so  that  the  program  office 
can  obtain  and  review  SPOC  comments 
as  part  of  the  award  process.  It  is 
imperative  that  the  applicant  submit  all 
required  materials,  if  any,  to  the  SPOC 
and  indicate  the  date  of  this  submittal 
(or  the  date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424, 
item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  from  the  application  deadline 
date  to  comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

Additionally.  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  6th  Floor,  370 
L'Enfant  Promenade.  SW  Washington, 
DC  20447. 

A  hst  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Attachment  E  of  this  Announcement. 

4.  Application  Consideration 

Applications  which  meet  the 
screening  requirements  in  Section  5 
below  will  be  reviewed  competitively. 
Such  applications  will  be  referred  to 
reviewers  for  a  numerical  score  and 
explanatory  comments  based  solely  on 
responsiveness  to  program  guidelines 
and  evaluation  criteria  published  in  this 
Announcement.  Applications  will  be 
reviewed  by  persons  outside  of  the  OCS 
unit  which  would  be  directly 
responsible  for  programmatic 
management  of  the  grant.  The  results  of 
these  reviews  will  assist  the  Director 
and  OCS  program  staff  in  considering 
competing  applications.  Reviewers' 


scores  will  weigh  heavily  in  funding 
decisions  but  will  not  be  the  only 
factors  considered.  Applications  will 
generally  be  considered  in  order  of  the 
average  scores  assigned  by  reviewers. 
However,  highly  ranked  applications  are 
not  guaranteed  funding  since  the 
Director  may  also  consider  other  factors 
deemed  relevant  including,  but  not 
limited  to,  the  timely  and  proper 
completion  of  projects  funded  with  OCS 
funds  granted  in  the  last  five  (5)  years: 
comments  of  reviewers  and  government 
officials;  staff  evaluation  and  input; 
geographic  distribution;  previous 
program  performance  of  applicants; 
compliance  with  grant  terms  under 
previous  DHHS  grants;  audit  reports; 
investigative  reports;  and  applicant's 
progress  in  resolving  any  final  audit 
disallowances  on  OCS  or  other  Federal 
agency  grants.  OCS  reserves  the  right  to 
discuss  applications  with  other  Federal 
or  non-Federal  funding  sources  to 
ascertain  the  applicant's  performance 
record. 

5.  Criteria  for  Screening  Applications 

a.  Initial  Screening 

All  applications  that  meet  the 
pubUshed  deadline  for  submission  will 
be  screened  to  determine  completeness 
and  conformity  to  the  requirements  of 
this  Announcement.  Only  those 
applications  meeting  the  following 
requirements  will  be  reviewed  and 
evaluated  competitively.  Others  will  be 
returned  to  the  applicants  with  a 
notation  that  they  were  unacceptable. 

(1)  The  application  must  contain  a 
completed  and  signed  Standeird  Form 
SF-^24. 

(2)  The  SF-424  must  be  signed  by  an 
official  of  the  organization  applying  for 
the  grant  who  has  authority  to  obligate 
the  organization  legally. 

b.  Pre-rating  Review 

Applications  which  pass  the  initial 
screening  will  be  forwarded  to 
reviewers  for  analytical  comment  and 
scoring  based  on  the  criteria  detailed  in 
the  Section  below  and  the  specific 
requirements  contained  in  Part  A  of  this 
Announcement.  Prior  to  the 
programmatic  review,  these  reviewers 
and/or  OCS  staff  will  verify  that  the 
applications  comply  with  this  program 
announcement  in  the  following  areas: 

(1)  Eligibility:  Applicant  meets  the 
eligibility  requirements  found  in  Part  B. 

(2)  Number  of  Projects:  The 
application  contains  only  one  project. 

(3)  Target  Populations:  The 
application  clearly  targets  the  specific 
outcomes  and  benefits  of  the  project  to 
low-income  participants  and 
beneficiaries  as  defined  in  the  DHHS 


Poverty  Income  Guidelines  (Attachment 
A). 

(4)  Grant  Amount:  The  amoimt  of 
funds  requested  does  not  exceed 
$50,000  (except  for  nationwide 
programs). 

(5)  Program  Focus:  The  application 
addresses  the  purposes  described  in  Part 
A  of  this  Announcement. 

c.  Evaluation  Criteria 

Applications  which  pass  the  initial 
screening  and  pre-rating  review  will  be 
assessed  and  scored  by  reviewers.  Each 
reviewer  will  give  a  numerical  score  for 
each  application  reviewed.  These 
numerical  scores  will  be  supported  by 
explanatory  statements  on  a  formal 
rating  form  describing  major  strengths 
and  major  weaknesses  under  each 
applicable  criterion  published  in  this 
Announcement. 

Part  G — Contents  of  Application  and 
Receipt  Process 

(Approved  by  the  0MB  under  Control 
Number  0970-0062) 

1.  Contents  of  Application 

Each  application  submission  must 
include: 

A  signed  original  and  four  additional 
copies  of  the  application. 

Each  copy  of  the  application  must 
contain  in  the  order  listed  each  of  the 
following: 

a.  Table  of  Contents  with  page 
numbers  noted  for  each  major  section 
and  subsection  of  the  proposal  and  each 
section  of  the  appendices.  Each  page  in 
the  application,  including  those  in  all 
appendices,  must  be  numbered 
consecutively. 

b.  "A  Project  Abstract"  (a  succinct 
description  of  the  project  in  200  words 
or  less.) 

c.  Standard  Form  424.  Application  for 
Federal  Assistance.  The  SF-424  should 
be  completed  in  accordance  with 
instructions  provided  with  the  form,  as 
well  as  OCS  specific  instructions  set 
forth  in  Part  E  of  this  Announcement. 
The  SF-424  must  contain  an  original 
signature  of  the  certifying  representative 
of  the  applicant  organization. 

Applicants  must  also  be  aware  that 
the  applicant's  legal  name  as  required  in 
SF-424  (Item  5)  must  match  that  listed 
as  corresponding  to  the  Employer 
Identification  Number  (Item  6). 

d.  Standard  Form  424A,  Budget 
Information.  Pages  1  and  2  should  be   . 
completed. 

e.  Standard  Form  424B,  Assurances — 
Non-Construction  Programs.  Applicants 
requesting  financial  assistance  for  a 
non-construction  project  must  file  the 
Standard  Form  424B,  Assurances:  "Non- 
Construction  Programs."  Applicants 
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must  sign  aiid  return  the  Standard  Form 
424B  with  their  applications. 

f.  Restriction  on  Lobbying  Activities- 
Applicants  must  provide  a  certification 
concerning  Lobbving.  Prior  to  receiving 
an  award  in  excess  of  5100,000, 
applicants  shall  furnish  an  executed 
copy  of  the  lobbying  certification. 
Applicants  must  sign  and  return  the 
certification  with  their  applications. 

g.  Disclosure  of  Lobbying  Activitie.'i — 
SF-ILL:  Fill  out,  sign  and  date  form 
found  at  Attachment  F.  (required  only  if 
lobbying  has  actually  taken  place  or  is 
expected  to  take  place  in  trying  to 
obtain  the  grant  for  which  the  applicant 
is  applying.) 

h.  Project  Narrative— [See  Part  E, 
Section  3.) 

i.  Applicants  must  make  the 
appropriate  certification  of  their 
compliance  with  the  Drug-Free 
Workplace  Act  of  1988.  By  signing  and 
submitting  the  applications,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
apphcations. 

j.  Applicants  must  make  the 
appropriate  certification  that  they  are 
not  presently  debarred,  suspended  or 
otheruise  ineligible  for  award.  By 
signing  and  submitting  the  applications, 
applicants  are  providing  the 
certification  and  need  not  mail  back  the 
certification  with  the  applications. 

The  total  number  of  pages  for  the 
narrative  portion  of  the  application 
package  must  not  exceed  30  pages  in 
their  entirety.  Applications  must  be 
uniform  in  composition  since  OCS  mav 
find  it  necessary  to  duplicate  them  for 
review  purposes.  Therefore, 
applications  must  be  submitted  on  BVi 
X  11  inch  paper  only.  They  must  not 
include  colored,  oversized  or  folded 
materials,  organizational  brochures,  or 
other  promotional  materials,  slides, 
films,  clips,  etc..  in  the  proposal.  Such 
materials  will  be  discarded  if  included. 

Applications  should  be  two-holed 
punched  at  the  top  center  and  fastened 
separately  with  a  compressor  slide 
paper  fastener,  such  as  an  ACCO  clip,  or 
a  binder  clip. 

While  applications  must  be 
comprehensive,  OCS  encourages 
conciseness  and  brevity  in  the 
presentation  of  materials  and  cautions 
the  applicant  to  avoid  unnecessary 
duplication  of  information. 

2.  Acknowledgement  of  Receipt 

An  acknowledgement  postcard  will  be 
mailed  to  all  applicants  with  an 
identification  number  which  will  be 
noted  on  the  acknowledgement.  This 
number  must  be  referred  to  in  all 
subsequent  communications  with  OCS 
concerning  the  application.  If  an 


acknowledgment  is  not  received  within 
throe  weeks  after  the  deadline  date, 
applicants  must  notify  ACF  by 
telephone  (202)  401-9365.  Applicant 
should  also  submit  a  mailing  label  for 
the  acknowledgement  card. 

Part  H— Post  Award  Information  and 
Reporting  Requirements 

Following  approval  of  the 
applications  selected  for  funding,  noticir 
of  project  approval  and  authority  to 
draw  down  project  funds  will  be  made 
in  writing.  The  official  award  document 
is  the  Financial  Assistance  Award 
which  provides  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  budget  period  for  which  support  is 
provided,  and  the  terms  and  conditions 
of  the  award. 

In  addition  to  the  General  Conditions 
and  Special  Conditions  (where  the  latter 
are  warranted)  which  will  be  applicable 
to  grants,  grantees  will  be  subjt-ci  to  the 
provisions  of  45  CFR  Parts  74  (non-  - 
gmernmental)  and  92  (governmental) 
along  with  OMB  Circular  122  and  87. 

Grantees  will  be  required  to  submit 
semi-annual  progress  and  financial 
reports  (SF-269)  as  well  as  a  final 
progress  and  financial  report. 

Grantees  are  subject  to  the  audit 
requirements  in  45  CFR  Parts  74  and  92. 

Section  319  of  Public  Law  101-121. 
signed  into  law  on  October  23.  1989, 
imposes  new  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  when 
applicant  has  engaged  in  lobbying 
activities  or  is  expected  to  lobby  in 
tr\  ing  to  obtain  the  grant.  It  provides 
limited  exemptions  for  Indian  tribes  and 
tribal  organizations.  Current  and 
prospective  recipients  (and  their  siibtier 
contractors  and/or  grantees)  are 
prohibited  from  using  appr.opriated 
funds  for  lobbying  Congress  or  any 
Federal  agency  in  connection  with  the 
award  of  a  contract,  grant,  cooperative 
agreement  or  loan.  In  addition,  for  each 
award  action  in  excess  of  SI 00.000  (or 
5150.000  for  loans)  the  law  requires 
recipients  and  their  subtler  contractors 
and/or  subgrantees  (1)  to  certifv  that 
they  have  neither  used  nor  will  use  anv 
appropriated  funds  for  payment  to 
lobbyists.  (2)  to  submit  a  declaration 
setting  forth  whether  payments  to 
lobbyists  have  been  or  will  be  made  out 
of  non-appropriated  funds  and,  if  so,  the 
name,  address,  payment  details,  and 
purpose  of  any  agreements  with  such 
lobbyists  whom  recipients  or  their 
subtler  contractors  or  subgrantees  will- 
pay  with  the  nonappropriated  funds 
and  (3)  to  file  quarterly  up-dates  about 
the  use  of  lobbyists  if  any  event  occurs 
that  materially  affects  the  accuracy  of 
the  information  submitted  by  way  of 
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declaration  and  certification.  The  law 
establishes  civil  penalties  for 
noncompliance  and  is  effective  with 
respect  to  contracts,  grants,  cooperative 
agreements  and  loans  entered  into  or 
made  on  or  after  December  23. 1989.  See 
Attachment  H  for  certification  and 
disclosure  forms  to  be  submitted  with 
the  applications  for  this  program. 

Attachment  G  indicates  the 
regulations  which  apply  to  all 
appHcants/grantees  under  the 
Discretionary  Grants  Program. 

Dated:  January  13, 1995. 
Donald  Sykes. 

Director,  Office  of  Community  Services. 

ATTACHMENT  A.— 1994  POVERTY  IN- 
COME Guidelines  for  All  States 
Except  Alaska  and  Hawaii  and 
the  District  of  Columbia 


Size  of  family  unit 

Poverty 
guideline 

1       

S7,360 

2  

9.840 

3 

12.320 

4         

14.800 

5 

17.280 

ATTACHMENT  A.— 1994  POVERTY  IN- 
COME Guidelines  for  All  States 
Except  Alaska  and  Hawaii  and 
THE  District  of  Columbia— Con- 
tinued 


Size  of  family  unit 


Poverty 
guideline 


19,760 
22,240 
24.720 


For  family  imits  with  more  than  8 
members,  add  $2,480  for  each 
additional  member. 

POVERTY  Income  Guidelines  for 
Alaska 


Size 

of  family 

unit 

Poverty 
Guideline 

1     ....' 

S9,200 

2   

12.300 

3 

15.400 

4 

18,500 

5   „ 

21 ,600 

6   

24.700 

7 

27,800 

8 

30,900 

For  family  units  with  more  than  8 
members,  add  $3,100  for  each 
additional  member. 

Poverty  Income  Guidelines  for 
Hawaii 


Size  of  family  unit 


Poverty 
guideline 


S8,470 
1 1 ,320 
14,170 
17,020 
19,870 
22,720 
25.570 
28,420 


For  family  units  with  more  than  8 
members,  add  $2,850  for  each 
additional  member.  (The  same 
increment  applies  to  smaller  family 
sizes  also,  as  can  be  seen  in  the  figures 
above.) 
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Attachment    B 
APPLICATION  FOR 
FEDERAL  ASSISTANCE 

I      TWC  or  SUMMSSKM: 


Q    Construction 


G  Construction 


0  Non-Construction  □  Non<:cnstructicn 

»_*»»yc»MT  iNFomunoM 


OMt  Approval  Mo.  034*4043 


r  OATC  SUMMTTCO 


1   OATC  NECEIVtD  av  STATC 


4   OATI  RECEIVED  av  FEDEMAi  AOENCV 


ApQicani  KJantifitr 


Sisi*  Aaoocaiion  xianntiar 


^•Oarsl  KMnttliat 


La^m  Nsfna 


AdcNMi  lgnt0  eily.  county,  sum.  mO  tip  coat) 


«.   EMM.OVCN  IMNTtnCATKM  NUMMH  (EIN»; 


I.   TYW  Of  A^VLICAnON: 

Q  Htm  □  Continuation         □   nm.s«n 

II  n«insion  aniar  aocoonata.iatisrfs)  «  oimas)    Q        Q 

A  Incraasa  Award  8  Oacrcaaa  Aarard  C  •ncraass  Ouraiion 

0  Oacraasa  Ouraton     Othar  (spueifyi 


ta.   CATALOO  Of  rEOCMAt.  OOMESnc 

assistamce  numm» 


nrie. 


11   AMtAS  AfFlCTlB  •»  awojECT  ici$i»s.  countits  siafa 


M   »ao»o$Ee  mOJECT 


Start  Data 


Endirtg  Data 


Organf/aiionai  unit 


Nam«  arxi  i«<aonona  lumoar  o'  t»<»  aa<s>n  lo  Da  coniactao  on  maitars  mvwvww 
"»s  sooi>cji«n   :0>va  araa  cooaj 


'   Tvat  Of  AaaiXANT  i»ni»r  aoone^tu  mitur  m  ooti 


TJ 


*  Staia  H  inoaoandani  Sc>x>oi  Oist 

B  C<Hiniy  I  Slaia  ConiroNad  mstiTuton  o<  Hqnai  Lawnvtg 

C  Wuruc'oai  j  P't»iia  v>n<»ar»iry 

0  TownsniB  K  inaian  TfiO» 

E  itarstjia  L  inOfvNiuai 

F  'otarmunicioai  M  Piciii  Organ./aiion 

G  SoaciAi  Dtsirici  V  Cif>a»  iSoacityi       


•    MAKE  Of  fEDERAl.  AOENCT 


II    OESCPifTivi  TTTVE  Of  AP»LiC*>fr-S  fBOjEC^ 


l«    eOWCWESSlOWAt.  DISTXCTS  Of 


a   Aooucani 


t)    Proiac! 


IS  CSTIMATEO  f  UNOIMQ 


a    Fadarai 


D    Ao(y>cari 


c  Siaia 


0  Uaut 


4- 


a  (>tha> 


Program  incoma 


g   TOTAl. 


00 
00 


_    i»  i»A»»v.lCATK3N  SU»JECT  TO  atVIE*  ■»  STATE  EXECUTIVE  0«OEa  tJirj   raoCESST 

*  "ES    Tm.S  POEAPPLlCAnOM  AP«*.lCA TICS  WAS  MADE  AVAIlASlE  TO  THC 

STATE  EXECUTIVE  OaOEB  'iJTj  POQCESS  t^OB  PEViEW  ON 


00 


00 


00 


00 


00 


DATE 


0        "JC     C    BflCXSRAM  IS  SOT  COVERED  at  E  Q    'rjrr 

□  _0«  POCmUM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOB  BCViEW 


17    1$  TXE  AaailtiMT  OELIHOOEKT  0*1  AH*  f  EOeHAl.  OEir> 
I        "as         't  'vej     attach  f.  eiqxanatan 


Lj   !*» 


t»   TO  T>«E  BEST  Of  MV  flWWLEOOE  *t»0  aCUEf  ALL  OATA  W  THIS  Aa»LICAT10»»<«A»»LICAnON  ARE  TRUE  A»0  COmWCT  TXf  0OCU«>e«»T  MAS  MSN  OULT 
AuTWaiilO  SY  THE  00VER»tir«3  •OOT  Of  THE  Aa«.lCAI»T  ANO  rxt  Aa»LlCAf»T  .VILl.  CO»«»t.y  WTTX  THE  AHACMEO  ASSUKANCES  if  T>.E  ASSISTANCE  <i  A»»A«OE0 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primar\-  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided; 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g.. 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplication,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g.,  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  on/y  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdovi^n  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 

BILLING  CODE  4<84-01-P 
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BILUNG  CODE  4184-01-C 


Instructions  for  the  SF-424A- 

CcntTal  Instrvctions 

This  form  is  designed  so  ttuit  application 
tiin  be  made  for  funds  from  one  or  more  graut 
programs.  ?n  preparing  the  budget,  adhere  to 
any  «!xisting  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A.  B.  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A.  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  perioiid  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contoin  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1—4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  end  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
muliiple  functions  or  activities,  enter  the 
nam^  of  each  activity  or  function  on  each 
line  In  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  respective  catalog  number  on  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
n-quiflng  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
proviide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  sijimmary  totals  by  programs. 

Lines  1-4,  Columns  (c)  Through  (g.) 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entrv-  in  Columns 
(a)  and  (b),  enter  in  Columns  (e),  (f),  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
])eriod  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
liuiding  period  as  required  by  the  grantor 
agencv.  Enter  in  Columns  (c)  and  (d)  the 
<!Stimnli!d  amounts  of  funds  which  will 
rem.iii  unobligated  at  the  end  of  the  grant 
funditig  period  only  if  the  Federal  grantor 
ii-jcncn/  instructions  provide  for  this. 
OtheI^vise,  leave  these  columns  blank.  Enter 
in  ( okmms  (e)  and  (f)  the  amounts  of  funds 
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needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  lo 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
in(Tea.se  or  decrease  of  Federal  funds  and 
entcr'in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g> 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  totals  lor  all  i.olinnns 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Line's  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  fur  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k.  should  be  the 
same  as  the  total  amount  shown  in  Se«:tion 
A.  Column  (g),  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4).  Line  6k  should  be  t.he 
same  as  the  sum  of  the  am.ounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  Tile  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  dl  the  grant. 

Section  C.  Non-Federal-Hesources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c) — Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  Stale 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  (.ash  and 
jn-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e)— Enter  total  of  Columns  (b).  (i ). 
and  (d). 

Line  12 — Enter  the  total  for  each  Qilumns 
{b)-(e).  The  amount  in  Column  (e)  should  bo 


oqual  to  ihk-  aniuiint  on  Line  5,  C^)lu>uu  (tj. 
Si'(  lion  .\. 

Section  D.  Fon'cnsted  CU:sh  M»t/v 

Line  l.i — Eiiter  the  amount  of  utsli  m!»;d.;d 
h\  quarter  I'rom  the  grantor  agency  during  tlu; 
first  year. 

Line  14 — Enter  the  anwunt  of  t^rth  from  all 
other  soun.es  needed  by  quarter  during  the 
first  year. 

Lini;  1.5 — Enter  the  totjls  of  amminls  on 
Lines  13  aiul  14. 

Section  E  Budget  Estimates  ofFettnil  knints 
Xeeded  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (.i)  thi-  san»«> 
gnint  program  titles  shown  in  Colunui  (a). 
.Section  A.  A  hreakdown  hy  function  or 
activity  is  not  necessary.  For  new 
appli(  ations  and  continuation  grant 
applications,  enter  in  the  proper  colun.iis 
amounts  of  Federal  funds  which  will  b<' 
needed  to  ( omplete  the  program  or  pr<iti»cf 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  comp!i't>»d 
for  revisions  (amendments,  c  hanges,  or 
supplements)  to  funds  for  the  rurrenf  yftijrof 
existing  grants. 

If  more  than  four  lines  are  needeti  to  list 
the  program  titles,  submit  addition.';! 
s(  hedules  as  necessar\'. 

Line  20— Enter  the  total  for  ea«:h  of  the 
Columns  (b)-(e).  When  additional  si  hfdjjli- 
are  p.'ep.ired  for  this  .Section,  annotate 
accordingly  and  show  the  overall  loi.ils  nn' 
this  Ime 

Sci.tion  F  Other  Budget  Infonnatiun 
Line  21 — rsc  this  space  to  explain 
aniounts  for  individual  direct  ob)«t:t-«  lass 
c  ost  (  ategorifs  that  may  appear  to  he  ou!  nf 
the  ordin.-2ry  or  to  explain  the  details  as 
re(]uired  by  the  Federal  grantor  .igenc  y 

Line  22 — Enter  the  tyjM"  of  indirtH  t  rate 
(provisional,  predetenni.ned.  final  or  fixnl) 
that  will  be  in  effect  during  the  funding 
period,  the  t?stimated  amount  of  th*"  ba.se  fo 
which  the  rate  is  applicnl.  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  exphni.it itms  or 
I  f>mments  deemed  necessary. 

.Assurances — Non-Construclion  Programs 

Note:  Certain  of  these  assurances  mav  not 
\te  applicable  to  your  project  or  pn)grani.  If 
you  have  questions,  plea.se  contact  the 
awarding  agent  \   Further,  certain  Federal 
awarding  agimcies  may  require  appiii.atits  to 
certify  to  additional  assuranf!?s.  If  smh  is  the 
case,  you  will  be  notified. 

.\s  the  duly  authorized  rcipresentalivf  <j| 
the  applicant  I  certify  that  t.he  applic^int: 

1.  Has  the  legal  authority  to  apply  fcjr 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 

(int  luding  funds  sufficient  to  pay  the  i.i;n- 
Federal  .share  of  project  costs)  to  enMire 
proper  planning,  management  and 
com])letion  of  the;  projec  t  dcscxibed  in  th:.s 
application. 

2.  Will  give  the  avi'ardiiig  agency,  the 
Comptroller  General  of  the  I'nited  Stall's,  ai.d 
if  appropriate,  the  State,  through  any 
authorized  n^preseiUative.  access  to  and  tin- 
right  to  examine  all  rirc  ords.  books,  (.api-rs  or 
do<  unients  n?lated  lo  ihi-  award;  and  will 
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establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPMs  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P  L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin:  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§  1681-1683.  and  1685-1686), 
which  prohibits  discrimination  on  the  basis 
of  sex:  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §  794). 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975.  as  amended  (42  U.S.C.  §§  6101- 
6107).  which  prohibits  discrimination  on  the 
basis  of  age:  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  VIII  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  §  3601  et  seq),  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing:  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 


statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  federal  participation  in 
purchases. 

8.  Will  comply  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C.  §  276c  and  18  U.S.C.  §§  874).  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333),  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988:  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§1451  et  seq):  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S.C.  §  7401  et  seq.):  (g)  protection  of 


underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974.  as 
amended,  (P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973.  as  amended,  (PL.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.. Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544,  as 
amended,  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
paint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 


Signature  of  authorized  certifying  official 


Title 


Applicant  organization 


Date  Submitted 
BILLING  CODE  4184-01-P 


JMI 
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U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  Individuals 


By  signing  and/or  submitting  this  application  or  grant  agreement,  th«  gnntee  Is  providing  the  certification 
sat  out  tMlow. 

This  certification  is  required  by  regulations  implementiisg  the  Drug-Free  Woritplacc  Aa  of  1988, 45  CFK  Part  76,  Subpart 
F.  Tfce  regulations,  published  in  the  .May  25, 1990  Federal  Register,  require  certification  by  grantees  that  they  will  maintain 
a  drug-free  woikpLacc.  Tie  certification  set  out  below  is  a  maicnal  representation  of  faa  upon  which  reliance  will  be  placed 
when  the  Departmem  of  Health  and  Human  Services  (HHS)  dctcnnincs  to  award  the  grant.  If  it  is  later  detenniacd  thai 
the  grantee  knowingly  rendered  a  false  certification,  or  otherwise  violates  the  requireoseMs  of  the  Drug- Free  Workplace 
Act»  HHS,  in  addition  to  any  other  remedies  available  to  the  Federal  Govemmenc  may  taken  action  authorized  under  the 
Drug-Free  Workplace  Act  False  certification  or  violation  of  the  certificaiion  shall  be  grounds  for  suspension  of  payments, 
suspension  or  tcrminaiion  of  grants,  or  govemmentwid:  suspension  or  debanncat. 

Workplaces  under  grants,  for  granfccs  other  than  bdi'/iduals,  need  not  be  idcnuficd  on  the  ccrtLfJcauon.  If  kno*u  they 
may  be  identified  in  the  gram  appiication.  If  the  grantee  Joes  not  identify  the  workplaces  at  the  tune  of  ippiicatioa,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  m  its  office  and  make  the 
information  available  for  Federal  inspection.  Failure  to  identify  all  known  workplaces  constitutes  a  violauon  of  the  grantee's 
drug- free  workplace  requirements. 

Workplace  identificatioBS  must  include  the  aaual  address  of  buildings  (or  pans  of  buildings)  or  other  sites  where  work 
under  the  gram  takes  place.  Categorical  descnptions  may  be  used  (eg.,  all  vehicles  of  a  mass  transit  auihoruy  or  State 
highway  dcpaitment  while  in  operation.  Slate  employees  in  each  local  iinempioytnent  office,  performers  in  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  chancis  durmg  the  performance  of  the  grant,  the  grantee  shall  inform  the  agencN  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (sec  above). 

Definitions  of  terms  in  the  Nonproairemcnt  Suspension  and  Dcbarmem  common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification.  Grantees'  attention  is  called,  in  particular,  to  the  following  definMions  from  these 
rules: 

'Controlled  subsUnce*  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Ad  (21 
use  612)  and  a-i  further  defined  by  rcg\ilaiion  (21  CFR  1308.11  through  1308.15). 

'Conviction"  means  a  finding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judidaJ  body  charged  with  the  responsibility  to  detcraunc  violations  of  the  Federal  or  Sute  cnminal  drug  statutes; 

'Criminal  drug  statute'  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufaaure,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

*Empioycc'  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including,  (i) 
All  "direct  charge"  employees;  (ii)  all  'indirect  charge"  employees  unless  their  impact  or  involvement  is  insignificant  to  the 
performance  of  the  grant;  and.  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  in  the  performance  of 
work  under  the  grant  and  who  arc  on  the  gra.iicc  s  payroll.  This  definiuon  docs  not  include  workers  not  on  the  payroll  of 
ibr  gran.'cc  (e.g.,  volunteers,  even  if  used  tc  meet  a  matching  requirement;  consultants  or  independent  contractors  not  on 
the  granite  s  pavToU,  or  employees  of  subrccipients  or  subcontractors  in  covr red  workplacci » 

The  grantee  certifies  that  it  will  or  will  continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  manufaaurc.  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  spedfying  the  actions  that  uiU  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about 

(1)  The  dangers  of  drug  abuse  in  the  workplace;  (2)  The  grantee's  policy  of  mamtaiuint  a  drug-frcr  workplace:  (3)  Any 
available  drug  counseling,  rehabilitation,  and  cmployrc  assLsJance  programs;  and,  (4)  The  pcnaliies  that  may  be  imposed 
upon  employees  for  drug  abuse  violations  occurrwg  in  '.5e  workplace. 

(c)  Making  it  a  requirement  that  each  cmpiovee  to  tx  engaged  in  ;Se  performance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paraeraph  (a), 

(d)  Notifying  the  employee  in  the  siatcmtm  required  by  paragraph  (a)  that,  as  a  condition  of  employment  under  the 
grant,  the  employee  will; 

(1)  Abide  by  the  terms  of  the  statemer.;.  and,  ll)  Notify  the  employer  in  writing  of  his  or  her  conviaion  for  a  violation 
of  a  criminal  drug  statute  occtimng  ra  the  workplace  no  later  than  five  calendar  days  after  such  conviaion; 

(e)  Notifying  the  agency  in  wnting,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
empii)ycr  or  otherwise  receiving  aaual  notice  of  such  conviction.  Employers  of  conviaed  employees  must  provide  notice, 
including  position  atlc,  to  every  grant  officer  or  other  designee  on  whose  grant  aaivity  the  conviaed  employee  was  working. 
unless  the  Federal  agency  has  designated  a  central  point  for  the  receipt  of  such  notices.  Notice  shall  include  the 
identification  number(s)  of  each  affeaed  grant; 
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(f)  Taking  one  of  the  foUowing  aaions,  within  30  calendar  days  of  receiving  notice  under  subparagraph  (d)(2),  with 
respect  to  any  employee  who  is  so  convicted: 

(1)  Taking  appropriate  persoiuel  action  against  such  an  employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or,  (2)  Requiring  such  employee  to  participate  satisfaaorily 
in  a  drug  abuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate  agency, 

(g)  Making  a  good  faith  e^ort  to  continue  to  maintain  a  drug-free  workplace  through  implementation  of  paragraphs  (a), 
(b).(c),(d).(e)and(0. 

Tht  graiTttt  may  intwt  in  tht  tpact  providtd  below  the  sKt(s)  for  the  performance  of  worfi  done  in 
tonnection  with  the  specific  grant  (use  attachments,  If  needed): 


Place  of  Performanct  (Street  address.  City,  County,  SUte,  ZIP  Code). 


Check if  there  are  workplaces  on  file  that  are  not  identified  here. 


Sections  76.630(c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agency  may  designate  a  central  receipt 
point  for  STATE- V.1DE  AND  STATE  AGENCY-^IDE  certificationa.  and  for  notification  of  criminal  drug  conviaions. 
For  the  Departmeni  of  Heal:h  and  Human  Services,  the  cenual  receipt  point  is:  Division  of  Grants  Management  and 
Oversight,  Office  of  Management  and  Acquisition,  Department  of  Health  and  Human  Services,  Room  517-D,  200 
Independence  Avenue,  S.W.,  Washington,  D.C  20201. 


DC  MO  F*mrir2    R*«tM4  Mi 
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Attachment  D 

Certification  Regarding  Debarment. 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this  prop'osal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge  and 
believe  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement,  theft,  forgery.  brit)ery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State,  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transaction.  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  participant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debarment,  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transaction."  provided 
below  with  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 

(To  Be  Supplied  to  Lower  Tier  Participants) 
By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  departinent  or 
agency. 


(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"certification  Regarding  Debarment, 
Suspension.  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions."  without  modification  in  all 
lower  tier  covered  transactions  and  i:i  all 
solicitations  for  lower  tier  covered 
transactions. 

Attaclunent  E 

Executive  Order  12372—State  Sini,!r  Points 
of  Contact 

Arizona 

Mrs.  Janice  Dunn,  Attn:  Arizona  Staie 
Clearinghouse.  3800  N.  Central  .Avenue. 
14th  Floor,  Phoenix,  Arizona  8.5012, 
Telephone  (602)  280-1315 

Arkansas 

Ms.  Tracie  L.  Copeland,  Manager.  ,Siate 
Clearinghouse,  Office  of  Intergovernmental 
Service,  Department  of  Finance  and 
Administration,  P.O.  Box  3278.  Little  Ro<  k. 
Arkansas  72203,  Telephone  (.SOI)  r.H2- 
1074 

California 

Mr.  Glenn  Stober,  Grants  Coordinator,  Office 
of  Planning  and  Research,  1400  Tenth 
Street,  Sacramento,  California  9.iHl4, 
Telephone  (916)  323-7480 

Delaware 

Ms.  Francine  Booth,  State  Single  Point  of 
Contact,  Executive  Department.  Thomas 
Collins  Building,  Dover,  Delaware  10q03. 
Telephone  (302)  736-3326 

District  of  Columbia 

Mr.  Rodney  T.  Hallman.  State  Single  Point  of 
Contact,  Office  of  Grants  Mgmt  and 
Development,  717  14th  Street  N.U'.,  Suite 
500.  Washington,  DC  20005,  T.'lei>hone 
(202)  727-6551 

Florida 

Florida  State  Clearingliouse. 
Intergovernmental  Affairs  Policy  Unit. 
Executive  Office  of  the  Governor.  Office  of 
Planning  and  Budgeting.  The  Capitol, 
Tallahassee,  Florida  32399-0001. 
Telephone  (904)  488-8 114 

Georgia 

Mr.  Charles  H.  Badger,  .Xdministrator. 
Georgia  State  Clearinghouse.  254 
Washington  Street,  S.VV.,  Room  5.^,4.-\, 
Atlanta,  Georgia  30334.  Telephone  (404) 
656-3855 

Illinois 

Mr.  Steve  Klokkenga.  State  Si:igle  I'oiiil  of 
Contact,  Office  of  the  Governor.  107 
Stratton  Building.  Springfield,  Illinois 
62706,  Telephone  (217)  782-1671 

Indiana 

Ms.  Jean  S.  Blackwell,  Biidget  Director,  State 
Budget  Agency.  212  State  House. 
Indianapolis,  Indiana  46204,  Telephone 
(317)  232-5610 


Iowa 

Mr.  Steven  K  McCann,  Division  of     _ 
f;ommuni;v  Progress,  Iowa  Department  of 
Economic  Development,  200  East  Grand 
.Avenue.  Di  s  Moines.  Iowa  50309, 
Telephone  [515)  281-3725 

Kentucky 

Mr.  Ronald  \V  Cook,  Office  of  the  Governor. 
Department  of  Local  Government.  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601 .  Telephone  (502)  564-2382 

Maine 

Ms.  Joyce  Benson.  State  Planning  01fi<  e. 
State  Housi;  Station  »38,  Augusta.  Maiiie 
(H333.  Tel.  phone  (207)  289-3261 

Maryland 

Ms.  .Mary  .\l):ams.  Chief.  Maryland  Slate 
Clearinghouse,  Department  of  State 
Planning.  .iOl  West  Preston  Street, 
Baltimore.  .Mar\land  21201-2365. 
Telephone  (301)  225— »490 

Massachusetts 

Ms.  Karen  Arone,  State  Clearinghouse. 
Executive  Office  of  Communities  and 
Development,  100  Cambridge  Street.  Room 
1803,  Boston,  .Massachusetts  02202. 
Telephone  (617)  727-7001 

.Michigan 

Mr.  Richard  S.  Pastula,  Director.  Michi>;.in 
Depart.nient  of  Commerce.  Lansing, 
Michigan  ■)8909,  Telephone  (517)  37:i- 
7356 

Mississippi 

Ms.  Cathy  M.illette,  Clearinghouse  Offn  t-r. 
Office  of  Federal  Grant  Management  and 
Reporting.  301  West  Pearl  Street,  Jackson 
Mississippi  39203,  Telephone  (601)  949- 
2174 

Missouri 

Ms.  Lois  Pohl.  Federal  Assistance 
Clearinghouse.  Office  of  Administration, 
P.O.  Box  8(1^.  Room  430.  Truman  Building, 
lefferson  Citv,  Missouri  65102,  Telephone 
(314)  751-4834 

Nevada 

Department  of  Administration,  State 
Clearinghouse.  Capitol  Complex.  Carson 
City,  Ne\  aila  89710.  Telephone  (702)  687- 
4065.  Attn:  Mr.  Ron  Sparks.  Clearinghouse 
Coordinator 

New  Hampshire 

Mr.  Jeffrey  H  Taylor.  Director.  New 
Hampshire  Office  of  State  Planning.  Attn: 
Intergovernmental  Review  Process/James 
E.  Bieber,  2' i  Beacon  Street.  Concord.  New 
Hampshire  03301,  Telephone  (603)  271- 
2155 

New  Jersey 

Mr.  Gn'gory  W.  Adkins,  Acting  Director. 
Division  of  Community  Resources,  .New 
lersey  Dep.irtment  of  Community  Atlairs. 
Irenton.  New  Jersev  08625-0803, 
Telephone  (609)  292-6613 
Please  direct  correspondence  and 

(questions  to: 

.Andrew  J.  Jaskolka,  State  Review  Process, 
Division  oi  Community  Resources,  CN  814. 
Room  609.  Trenton,  New  Jersey  0862.5- 
tm03,  Te!.-|)hone  (609)  292-9025 
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New  Mexico 

Mr.  Ceorge  Elliott.  Deputy  Dinxtor.  Stale 
Budget  Divisioo.  Room  190.  Bataan 
Memorial  Building.  Santa  Fe.  New  Mexico 
fl7.')03.  Telephone  (505)  827-3fi40.  Fax 
(SO.S)  827-3006 

New  York 

New  York  State  Clearinghous*;.  Division  of 
the  Budget.  State  Capitol.  Albany.  New 
York  12224.  Telephone  (518)  474-1605 

North  Carolina 

Mrs  Chrys  Baggelt.  Director.  Ofrice  of  the 

Secretary  of  Admin..  N.C.  State 

Clearinghouse.  116  W.  |ones  Street. 

Raleigh.  North  Carolina  27603-8003. 

Telephone  (919)  733-7232 

North  Dakota 

.North  Dakota  Single  Point  of  Contact.  Office 
of  Intergovernmental  Assistance.  OfTice  of 
Management  and  Budget.  600  East 
Boulevard  Avenue.  Bismarck.  North 
Dakota  58505-0170.  Telephone  (701)  224- 
2094 

Ohio 

Mr.  Larry  Weaver.  State  Single  Point  of 
Contact.  State/Federal  Funds  Coordinator. 
State  Clearinghouse.  Office  of  Budget  and 
Management.  30  East  Broad  Street,  34th 
Floor.  Columbus,  Ohio  43260-0411. 
Telephone  (614)  466-0698 

Khude  Island 

Mr.  Daniel  W.  Varin,  Asso<  late  Director. 
Statewide  Planning  Program.  Department 
of  Administration.  Division  of  Planning, 
265  Melrose  Street.  Providence.  Rhode 
Island  02907.  Telephone  (401)  277-2656 
Please  direct  correspondence  and 

(juestions  to: 

Review  Coordinator,  Office  of  Strategic 
Planning 

South  Carolina 

Omeagie  Burgees.  State  Single  Point  of 
Contact,  Grant  Services.  Office  of  the 
Governor,  1205  Pendleton  Street.  Room 
477,  Columbia.  South  Carolina  29201. 
Telephony (803)  734-0494 

Tennessee 

Mr.  Charles  Brown,  State  Single  Point  of 
Contact.  State  Planning  Office,  500 
Charlotte  Avenue,  309  John  Sevier 
Building.  Nashville,  Tennessee  37219, 
Telephone  (615)  741-1676 

Texas 

Mr.  Thomas  Adams,  Governor's  Office  of 
Budget  and  Planning,  P.O.  Box  12428, 
Austin,  Texas  78711.  Telephone  (512)  463- 
1778 

I'tah 

Utah  State  Clearinghouse,  Office  of  Planning 
and  Budget,  ATTN:  Ms.  Carolyn  Wright, 
Room  116  State  Capitol.  Salt  Lake  City. 
l!tah  84114,  Telephone  (801)  538-1535 


Vermont 

Mr.  Bernard  D.  lohnson,  Awistant  Director, 
Office  of  Policy  Research  ft  Coordination, 
Pavilion  Office  Building.  109  State  Street. 
109  State  Street,  Montpelier.  Vermont 
05602,  Telephone  (802)  828-3326 

West  Virginia 

Mr.  Fred  Cutlip.  Director,  Community 
Development  Division.  West  Virginia 
Development  Office,  Buildmg  #6,  Room 
553.  Charleston,  West  Virginia  25305, 
Telephone  (304)  348-4010 

Wisconsin 

Mr.  William  C.  Carey,  Federal/State  Relations 
Office,  Wisconsin  Department  of 
Administration.  101  South  Webster  Street, 
P.O.  Box  7864,  Milwaukee,  Wisconsin 
53707,  Telephone  (608)  266-0267 

Wyoming 

Ms.  Sheryl  Jeffries.  State  Single  Point  of 
Contact,  Herachler  Building.  4th  Floor, 
East  Wing.  Cheyenne,  Wyoming  82002, 
Telephone  (307)  777-7574 

Guam 

Mr.  Michael  J.  Reidy.  Director,  Bureau  of 
Budget  and  Management  Research.  Office 
of  the  Governor,  P.O.  Box  2950,  Agana, 
Guam  96910,  Telephone  (671)  472-2285 

Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning  and 
Budget  Office,  Office  of  the  Governor, 
Saipan.  CM,  Northern  Mariana  Islands 
96950 

Puerto  Rico 

Norma  Burgos/Jose  E.  Caro.  Chairman/ 
Director.  Puerto  Rico  Planning  Board, 
Minillas  Government  Center,  P.O.  Box 
41119.  San  Juan.  Puerto  Rico  00940-9985, 
Telephone  (809)  727-4444 

Virgin  Islands 

Jose  L.  George,  Director,  Office  of 
Management  and  Budget.  No.  41  Norregade 
Ememcipation  Garden  Station,  Second 
Floor,  Saint  Thomas,  Virgin  Islands  00802 

Please  direct  correspondence  to: 
Ms.  Linda  Clarke,  Telephone  (809)  774-0750 

Attachment  F— Certification  Regarding 
Lobbying 

Certification  for  Contracts.  Grants.  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Memlwr 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 


agn-emcnt.  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants.  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  SIO.OOO  and  not  more  than  SIOO.OOO  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to 
Report  Lobbying, "  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  SIOO.OOO  for  each  such  failure. 


Signature 


Title 


Organization 


Date 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

-Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Appfoy»d  bv  0m« 
01«*.004« 


1.     Type  of  Federal  Action: 

□   a.  contract 
b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  Insurance 


2.     Status  of  Federal  Action: 

I      I   a.  bid/offer  application 
^~"^    b.  initial  award 
c.  post-award 


3.     Repdrt  Type: 

□  a    Initial  filing 
b   material  change 

For  Material  Change  Only: 

year  quarter 


date  of  last  report 


4.     Same  and  Address  of  Reporting  Entity: 

D     Prime  D     Subawardee 

Tier 


,  if  known: 


Congressional  District  if  known 


^.     Federal  Department  Agency: 


8.      Federal  Action  Number,  if  known: 


5.     If  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  kno^n 


Federal  Program  Name  Description: 


CFDA  Number,  if  applicable 


9.      Av>»td  Amount,  if  known: 


10.    a    Same  and  Addres<i  of  Lobbying  EntiTY 

•  ii  individuii,  list  rjjme,  first  name.  Ml): 


b.  Individuals  Performing  Services  including  address  if 
different  from  No.  TOai 
llast  name,  first  name.  Mil: 


Itntch  Conimutuon  $hrtVsl  Sf-LLLA.  if  r>ectsftry' 


11,   Amount  of  Payment   cneck  all  that  applyh 

S  D  actual        O  planned 


12   Form  of  Payment  (cfieck  all  that  apply): 

C    a    cash 

D     b.  ir.-kjnd;  specify:    nature 

value    


13.  Type  of  Payment  (check  all  that  apply): 


D 

a. 

retainer 

O 

b 

one-time  fee 

D 

c. 

commission 

D 

d. 

contingent  fee 

D 

e. 

deferred 

D 

f. 

other  specify: 

14.   Brief  Description  of  Services  Performed  or  to  be  Performed  and  Dale<s)  of  Service,  including  officers).  empioyee<s), 
or  Member!  s)  contacted,  lor  Payment  Indicated  in.  Item  11: 


(Jfuc^i  Connnuifion  ShrrUi!  Sf-LU-A  rf  nteei ivy < 


15.  Continuation  Sheei(s)  SF-LU.>A  attached:         D  Yes 


D  No 


1i.  lr*a>m«uor  i*qu>a«d  0>nuftt  ttm  ttrm  n  Mithenud  br  OU*  )'  USC 
wcno.1  1]U  Ttai  dndowf*  al  tubfe)»n  acTmun  ■  <  muanai  xptvwnunon 
€t  lacl  upon  attKh  i»lMnc«  •■  pttcmd  by  Ih*  if  akox  wH«n  itHi 
•nfiitriMin  w«  mad*  m  aiHaiMj  mio  T>m»  iiiiriniiii»  ■  nniiwuri  pigniim  to 
11  U.S.C  11S2  T>in  Wormainr  •«  b*  tv^onw)  to  *m  Coifnn  imw- 
•"*«»%  «i4  »>«  ba  r-tttittt  ta>  puMx  wiptUMi  Any  pviv  «*B  Ml  IS 
M*  no  maund  dnctswn  rfuD  ba  H^mil  la  >  o^  pwWiy  c<  net  iMl  Owi 
IKOgo  «td  net  man  ihM<  (Km  ooo  )a>  mcM  ucti  Mw* 


Sigivature: 
Print  Name: 
rule:  


Teicphorte  Noj 


Date: 


Federal  Use  Only: 


Bllil 


SiMMlard  fotm 


UNG  CODE  4184-01-C 


JMI 


JMI 
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Attachment  G — DHHS  Regulations  Applying 
to  All  Applicants/Grantees  Under  the 
Community  Food  and  Nutrition  Program 

Title  45  of  the  Code  of  Federal  Regulations: 

Part  16 — Department  of  Gram  Appeals 

Process 
Part  74 — Administration  of  Grants  (non- 
governmental) 
Part  74— Administration  of  Grants  (state  and 

local  governments  and  Indian  Tribal 

affiliates): 
Sections 

74.62(a)    Non — Federal  Audits 

74.173     Hospitals 

74.174(b)    Other  Nonprofit 

Organizations 

74.304    Final  Decisions  in  Disputes 


74.710    Real  Property.  Equipment  and 

Supplies 

74.715    General  Program  Incoiiie 

Part  75 — Informal  Grant  Appeal  Procedures 

Part  76 — Debarment  and  Suspension  from 
Eligibility  for  Financial  Assistance 
Subpart  F — Drug  Free  Workplace 
Requirements 

Part  80 — Non-Discrimination  Under 

Programs  Receiving  Federal  Assistance 
through  the  Department  of  Health  and 
Human  Services  Effectuation  of  Title  VI 
of  the  Civil  Rights  Act  of  1964 

Part  81 — Practice  and  Procedures  for 
Hearings  Under  Part  80  of  this  Title 


Part  83 — Non-discrimination  on  the  basis  of 
sex  in  the  admission  of  individuals  to 
training  programs 

Part  84 — Non-discrimination  on  the  Basis  ol 
Handicap  in  Programs 

F'art  91 — Non-discrimination  on  the  Basis  of 
Age  in  Health  and  Human  Services 
Programs  or  Activities  Receiving  Federal 
Financial  Assistance 

Part  92 — Uniform  Administrative 

Requirements  for  Grants  and  Cooperative 
Agreements  to  States  and  Local 
Governments  (Federal  Register.  March 
11.  1988) 

Part  93 — New  Restrictions  on  Lobbying 

Part  100 — Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities 


ATTACHMENT  H 
[Optional  Checklist  (for  use  of  applicant  only)  to  verify  contents  of  application) 


A.  Application  contains: 

1.  Table  of  Contents 

2.  A  Project  Abstract  (no  more  than  200  words)  

3.  Completed  SF  424,  Application  for  Federal  Assistance 

4.  Cpmpleted  SF  424A,  Budget  Information— Non-construction  Programs  

5.  signed  SF  424B,  Assurances— Non-Construction  Programs 

6.  A  project  narrative  with  the  following  components: 

a.  Analysis  of  need .- 

b.  Project  design  

c.  Organizational  experierKe  in  program 

d.  Management  history 

e.  Staffing  and  resources  (resume  or  job  description)  

f.  Staff  responsibilities  

7.  Relevant  portions  of  the  organization's  by-laws  and  articles  of  incorporation  confirming  eligibility 

8.  A  s/gned  copy  of  Certification  Regarding  the  Anti-Lobbying  Provision 

9.  A  completed  Disclosures  of  Lobbying  Activities  form,  if  appropriate  

10.  A  self-addressed  mailing  \abe\  which  can  be  affixed  to  a  postcard  to  acknowledge  receipt  of  application  

B.  Application  does  not  exceed  a  total  of  30  pages — 

C.  Application  includes  one  original  and  four  copies,  printed  on  white  8'/^  by  11  inch  paper 

D.  Applicant  is  aware  that  the  signing  and  submitting  the  applwation  for  funds  under  the  CFN  Program,  it  is  certifying  that  it  has 
read  and  understood  the  Federal  Guidelines  concerning  a  drug-free  workplace  and  the  debarment  regulations  set  forth  in  at- 
tachments E  and  F  respectively 


Check 


[FR  Doc.  95-1364  Filed  1-19-95;  8:45  ami 
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Department  of 
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DEPARTMENT  OF  EDUCATION 

Education  Flexibility  Partnership 
Demonstration  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  inviting  applications 
under  the  Education  Flexibility 
Partnership  Demonstration  Program. 

summary:  The  Secretary  invites 
applications  from  State  educational 
agencies  (SEAs)  under  the  Education 
Flexibility  Partnership  Demonstration 
program  (Ed-Flex  program),  which  is 
authorized  by  section  311(e)  of  the 
Goals  2000:  Educate  America  Act  (Pub. 
L.  103-227)  (the  Act).  To  help  foster 
comprehensive  education  improvement 
in  a  State,  the  Secretary  will  grant  up  to 
six  SEAs  with  approved  Goals  2000 
State  improvement  plans  the  authority 
to  waive  certain  Federal  statutory  or 
regulatory  requirements  for  the  SEA,  or 
for  any  local  educational  agency  (LEA) 
or  school  within  the  State.  SEAs 
desiring  to  participate  in  the  Ed-Flex 
program  must  submit  to  the  Secretary  an 
application  that  meets  the  requirements 
of  Section  311(e)  of  the  Act. 
DEADUNE  FOR  TRANSMHTAL  OF 
APPLICATIONS:  There  is  no  specific 
deadline  for  transmittal  of  applications. 
However,  because  the  Secretary  is 
authorized  to  grant  Ed-Flex  status  to 
only  a  limited  number  of  States,  SEAs 
are  encouraged  to  submit  their  Ed-Flex 
applications  as  soon  as  possible.  The 
Secretary  will  review  applications  as 
they  are  received  in  accordance  with  the 
criteria  set  forth  in  the  Act. 
ADDRESSES:  Applications  should  be  sent 
to  Richard  W.  Riley.  Secretary.  U.S. 
Department  of  Education,  Education 
Flexibility  Partnership  Demonstration 
Program,  600  Independence  Avenue, 
S.W.,  Room  6300,  Washington,  D.C. 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Fagan,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.VV.,  Portals  Building,  Room  4000. 
Washington,  D.C.  20202-2110. 
Telephone:  (202)  401-0039. 
SUPPLEMENTARY  INFORMATION:  The  Ed- 
Flex  program  is  an  educational 
flexibility  demonstration  program  under 
which  the  Secretary  may  grant  up  to  six 
SEAs  the  authority  to  waive  certain 
Federal  statutory  or  regulatory 
requirements  applicable  to  one  or  more 
of  the  following  programs  or  Acts: 

(1)  Title  I  of  the  Elenfentary  and 
Secondary  Education  Act  of  1965 
(ESEA) — Helping  Disadvantaged 
Children  Meet  High  Standards. 

(2)  Title  II  of  the  ESEA— Eisenhower 
Proitrs.>>ional  Development. 


(3)  Title  IV  of  the  ESEA— Safe  and 
Drug-Free  Schools  and  Communities. 

(4)  Title  VI  of  the  ESEA— hmovative 
Education  Program  Strategies. 

(5)  Part  C  of  Title  VII  of  the  ESEA— 
Emergency  Inmiigrant  Education. 

(6)  the  Carl  D.  Perkins  Vocational  and 
Apphed  Technology  Education  Act.' 

The  waiver  authority  is  intended  to 
assist  SEAs  and  affected  LEAs  and 
schools  in  implementing  State  and  local 
school  improvement  plans  designed  to 
help  all  children  reach  challenging 
academic  standards. 

To  be  eligible  to  apply  under  the  Ed- 
Flex  program,  an  SEA  must  serve  an 
"eligible  State."  Section  311(e)(3)  of  the 
Act  defines  an  "eligible  State"  as  one 
that:  (1)  Has  developed  a  State 
improvement  plan  under  Goals  2000 
that  is  approved  by  the  Secretary;  and 
(2)  waives  State  statutory  or  regulatory 
requirements  relating  to  education, 
while  holding  LEAs  or  schools  within 
the  State  that  are  affected  by  the  waivers 
accountable  for  the  performance  of  their 
students. 

The  Secretary  will  select  for 
participation  in  the  Ed-Flex  program 
three  States  with  a  population  of 
3,500,000  or  greater,  and  three  States 
with  a  population  of  less  than 
3,500,000,  as  determined  by  the  1990 
decennial  census.  For  the  purpose  of 
this  program,  section  3(a)(14)  of  the  Act 
defines  "State"  to  include  the  50  States, 
the  District  of  Columbia,  Puerto  Rico. 
Guam,  American  Samoa,  the  Virgin 
Islands,  the  Commonwealth  of  the 
Northern  Marianas  Islands,  the  Republic 
of  the  Marshall  Islands,  and  the 
Federated  States  of  Micronesia. 

Application  Requirements  and  Criteria 

/.  When  May  an  SEA  Submit  Its  Ed-Flex 
Application? 

An  SEA  serving  an  "eligible  State" 
may  submit  its  application  at  any  time. 
The  Secretary  is  prepared  to  review  Ed- 
Flex  applications  as  soon  as  they  are 
received  and  to  grant  Ed-Flex  waiver 
authority  to  an  SEA  whose  application 
demonstrates  a  substantial  promise  of 
assisting  the  SEA  and  affected  LEAs  and 
schools  in  the  State  in  carrying  out 
comprehensive  education  reform  and 
otherwise  meeting  the  purposes  of  the 
Goals  2000:  Educate  America  Act.  An 


'  The  recently  enacted  Improving  America's 
Schools  Act  of  1994  (P.L  103-3B2)  contains 
conforming  amendments  that  were  intended  to 
replace  the  program  references  in  the  Goals  2000 
legislation  with  the  appropriate  references  in  the 
reauthorized  ESEA.  However,  in  a  technical 
drafting  error,  certain  provisions  of  the  ESEA  bill 
were  reorganized  after  the  conforming  amendments 
were  drafted,  without  corresponding  changes  to  the 
conforming  amendments.  The  references  above 
reier  to  the  programs  for  which  Congress  intended 
waivers  to  l>e  authorized. 


SEA  that  serves  an  "eligible  State"  and 
desires  to  participate  in  the  program  is 
encouraged  to  submit  its  Ed-Flex 
application  as  soon  as  possible  because 
only  six  applicants  may  receive  the 
Secretary's  delegated  waiver  authority. 

//.  What  Information  Should  Be 
Included  in  an  SEA 's  Ed-Flex 
Application? 

To  be  considered  for  participation  in 
the  Ed-Flex  program,  an  SEA  must  serve 
an  "eligible  State"  and  submit  to  the 
Secretary  an  application  demonstrating 
that  the  State  has  adopted  an 
educational  flexibility  (Ed-Flex)  plan 
that  meets  the  requirements  of  section 
311(e)(4)  of  the  Act.  Specifically,  the  Ed- 
Flex  plan  must:  (1)  Describe  the  process 
the  SEA  will  use  to  evaluate 
applications  from  LEAs  or  schools 
requesting  waivers  of  Federal  statutory 
or  regulatory  requirements  for  covered 
programs,  as  well  as  State  statutory  or 
regulatory  requirements  relating  to 
education;  and  (2)  describe  in  detail  the 
State  statutory  and  regulatory 
requirements  relating  to  education  that 
the  SEA  will  waive.  An  applicant  must 
have  the  legal  authority  to  grant  waivers 
of  the  State  requirements  that  it 
proposes  to  waive  and  agree  to  grant 
these  waivers  when  it  is  appropriate  to 
do  so. 

The  Ed-Flex  waiver  authority  is 
designed  to  facilitate  a  Stale's  systemic 
reform  efforts  by  giving  the  SEA  the 
authority  to  waive  certain  Federal 
requirements  that  impede  the  ability  of 
the  SEA,  or  any  LEA  or  school  within 
the  State,  from  carrying  out  State  or 
local  improvement  plans  developed 
under  Title  III  of  Goals  2000.  Therefore, 
the  Ed-Flex  plan  should  be  integrated 
with  the  State's  improvement  plan 
under  Goals  2000.  When  developing  its 
Ed-Flex  plan,  an  SEA  is  encouraged  to 
consult  with  the  State  panel  that 
developed  the  State's  Goals  2000  State 
improvement  plan.  An  SEA  that  obtains 
approval  of  a  pre-existing  plan  under 
section  306(q)  of  the  Act  is  encouraged 
to  consult  with  those  responsible  for 
developing  the  pre-existing  plan. 

///.  What  Criteria  Will  Be  Used  by  the 
Secretary  To  Evaluate  Ed-Flex 
Applications? 

In  accordance  with  section 
311(e)(4)(B)  of  the  Act,  the  Secretary 
will  approve  an  Ed-Flex  application 
only  if  he  determines  that  the 
application  demonstrates  substantial 
promise  of  assisting  the  SEA  and 
affected  LEAs  and  schools  within  the 
State  in  carrying  out  comprehensive 
reform  and  meeting  the  purposes  of  the 
Act.  Section  311(e)(4)(B)  also  provides 
that  the  Secretary  will  consider  the 


following  criteria  in  evaluating  Ed-Flex 
partnership  applications:  (1)  The 
comprehensiveness  and  quality  of  the 
State's  Ed-Flex  plan;  (2)  the  ability  of 
the  plan  to  ensure  accountability  for  the 
activities  and  goals  described  in  the 
plfui;  (3)  the  significance  of  the  State 
statutory  or  regulatory  requirements 
r(*liiting  to  education  that  the  State  will 
wftive;  and  (4)  the  quality  of  the  SEAs 
process  for  approving  applications  for 
waivers  of  the  covered  Federal  statutory 
or  regulatory  requirements  and  for  • 
mpnitoring  and  evaluating  the  results  of 
thp  waivers.  As  stated  previously,  to  be 
eligible  to  apply,  an  SEA  must  serve  an 
"qligible  State"— that  is,  a  State  that  (1 ) 
h^S  developed  a  State  improvement 
plan  under  Goals  2000  that  is  approved 
by  the  Secretary;  and  (2)  waives  State 
statutory  or  regulatory  requirements 
relating  to  education,  while  holding 
LEAs  or  schools  within  the  State  that 
are  affected  by  the  waivers  accountable 
for  the  performance  of  their  students. 

In  preparing  applications  that  address 
those  stalutor>'  criteria.  SEAs  are 
encouraged  to  examine  carefully  the 
following  questions: 

•  Did  the  SEA  conduct  effective 
public  hearings  or  provide  ofJier  means 
for  broad-based  public  involvement  in 
the  development  of  the  Ed-Flex  plan? 
How  has  the  SEA  involved  LEAs. 
schools,  parents,  community  groups, 
and  advocacy  and  civil  rights  groups  in 
the  development  of  the  plan?  Is  there 
widespread  commitment  within  the 
State  for  the  Ed-Flex  plan? 

•  To  what  extent  would  the  Ed-Flex 
plan  enhcUice  the  State's  ability  to  carry 
out  its  Goals  2000  State  improvement 
plan?  How  would  waivers  under  the  Ed- 
Flex  plan  reduce  or  eliminate  barriers  to 
the  reform  of  teaching  and  learning  and 
assist  all  children  in  reaching 
challenging  academic  standards?  Has 
the  State  demonstrated  that  it  would 
extend  to  LEAs  and  schools,  to  the 
greatest  extent  possible,  the  flexibility 
prtjjvided  under  the  Ed-Flex  program  to 
help  foster  local  systemic  reform  efforts? 

4  Whdt  is  the  likelihood  that  the 
SEiA's  process  for  granting  waivers  of 
Federal  requirements  to  LEAs  and 
schools  will  assist  them  in  reaching 
specific,  measurable  educational  goals? 

•  What  State  statutory  and  regulatory 
requirements  relating  to  education 
wo!uld  be  waived,  and  why?  What  is  the 
relationship  between  the  State  and 
Federal  requirements  for  which  the  SEA 
might  grant  waivers? 

•  How  would  the  implementation  of 
the  Ed-Flex  plan  facilitate  bottom-up 
reform  in  LEAs  and  schools?  What 
LEAs,  schools,  and  student  populations 
would  be  affected  by  the  Ed-Flex  plan? 


If  some  LEAs  or  schools  would  not  be 
covered  by  the  Ed-Flex  plan,  why  not? 
What  role  would  an  LEA  have  in  the 
waiver  process  if  an  individual  school 
requests  a  waiver  for  the  SEA? 

•  How  would  the  SEA  provide  LEAs. 
parent  organizations,  advocacy  or  civil 
rights  groups,  and  other  interested 
parties  in  the  State  with  notice  and  an 
opportunity  to  comment  on  proposed 
waivers  of  Federal  requirements? 

•  How  would  the  SEAs  processes  for 
monitoring  LEAs  and  schools  that  have 
been  granted  waivers  under  the  Ed-Flex 
authority  and  for  evaluating  the  results 
of  these  waivers  ensure  that  the  LEAs 
and  schools  will  bg  held  accountable  for 
the  performance  of  all  students  affected 
by  the  waivers? 

•  To  what  extent  do  the  timelines  and 
benchmarks  for  implementing  the  Ed- 
Flex  plan,  monitoring  LEAs  and  schools 
that  have  been  granted  waivers,  and 
evaluating  the  results  of  the  waivers 
granted  provide  a  reasonable  basis  for 
measuring  the  progress  of  the  SEA  in 
achieving  the  goals  of  the  Ed-Flex  plan' 

An  SEA  is  not  required  to  answer 
specifically  each  of  these  questions  in 
its  application.  Rather,  the  questions 
have  been  provided  as  guidance  to  assist 
SEAs  in  the  preparation  of  Ed-Flex 
applications  that  address  the  statutory 
criteria.  The  Secretary  encourages  SEAs 
to  consider  these  issues  or  any  other 
factors  that  may  demonstrate  that  the 
conditions  of  section  31 1  (e)  of  the  .Act 
have  been  met.  There  is  not  a  particular 
application  form  that  must  ho. 
completed  for  this  program. 

IV.  What  Federal  Statutory  and 
Regulatory  Requirements  May  an  Ed- 
Flex  Partnership  State  Waive? 

Section  311(e)(2)(A)  of  the  Act 
provides  that  an  Ed-Flex  Partnership 
State  may  waive  certain  statutory  and 
regulatory  requirements  applicable  to 
the  following  programs  or  Acts: 

(1)  Title  I  ofthe  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA) — Helping  Disadvantaged 
Children  Meet  High  StantL^rds. 

(2)  Title  II  ofthe  ESEA— Eisenhower 
Professional  Development. 

(3)  Title  IV  of  the  ESEA— Safe  and 
Drug-Free  Schools  and  Communities. 

(4)  Title  VI  ofthe  ESEA— Innovative 
Education  Program  Strategies. 

(5)  Part  C  of  Title  VII  of  the  ESEA— 
Emergency  Immigrant  Education. 

(6)  the  Carl  D.  Perkins  Vocational  and 
Applied  Technology  Education  Act. 

The  Ed-Flex  Partnership  State  will  not 
be  authorized  to  waive  any  Federal 
statutory  or  regulatory  requirement  of 
the  above-referenced  programs  or  Acts 
relating  to:  (1)  Maintenance  of  effort;  (2) 


comparabiUty  of  services;  (3)  the 
equitable  participation  of  students  ami 
professional  staff  in  private  schools;  (4) 
parental  participation  and  involvemoiil: 
and  (5)  the  distribution  of  funds  to 
States  or  to  local  educational  agencies. 
In  addition,  Ed-Flex  States  will  not  be 
permitted  to  waive  Federal  civil  rights 
requirements  or  Federal  health  and 
safety  requirements. 

V.  What  is  the  Duration  ni  ;hf  Edhlrx 
Waiver  Authority? 

The  Secretary  will  approve  an  SEAs 
Ed-F!px  waiver  authority  for  up  to  five 
years.  The  period  may  be  e.vtended  if 
the  SEA'S  authority  to  grant  waivers  has 
been  effective  in  enabling  the  State  or 
affected  LE.As  or  schools  to  carry  out 
their  reform  plans.  In  addition,  the 
Secretan.'  may  terminate  the  waiver 
authority  at  any  time  if  he  determine},, 
after  notice  and  opportunity  for  heriring. 
that  an  SEA's  performance  has  been 
inadequate  to  justify  the  continuation  of 
the  waiver  authoritv 

Paperwork  Reduction  Act  of  1980 

This  notice  involves  information 
collection  requirements.  As  required  \}\ 
the  Paperwork  Reduction  Act  of  I'^oO. 
the  Department  of  Education  will 
submit  a  copy  ofthe  application 
requirements  and  selection  criteria  i<> 
the  Office  of  Management  and  Biidqot 
(OMB)  for  its  rnvlnvv.  (44  1'..*=;^. 
3.504(h)). 

SEAs  are  eligible  to  apply  for  'A.o.  - 
waiver  authority  under  this  pr4>i;r3m. 
The  Department  needs  and  uses  !he 
information  in  determining  wliich 
States  will  be  designated  as  Ed-FJex 
Partnership  States  under  this  proo.-;,;)). 
The  public  reporting  burden  f.tr  this 
collection  of  information  is  cstim.iti'd  to 
average  80  hours  per  response  for 
approximately  50  respondents, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  .tnd 
reviewing  the  collection  of  inforination 

Organizations  and  individu.ils 
desiring  to  submit  comments  on  the 
information  collection  roquiremftpts 
should  direct  them  to  the  Office  of 
Information  and  Regulaton'  Affai.'s 
OMB.  Room  10325,  New  Executive 
Office  Building.  Washington,  DC. 
20503;  Attention:  Daniel  [.  Cli.'nok. 

Dated:  faniian,  13.  T)<».5. 
Richard  W.  Riley. 
Secretar\-  of  Education. 
IFR  Doc  95-1418  Filed  l-m-M5:  8 -J."!  .,.•-.! 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-S5-3843;  FR-3769-N-01] 

NOFA  for  the  Traditional  Indian 
Housing  Development  Program  for 
Fiscal  Year  1995 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice  of  funding  availability 
(NOFA)  for  fiscal  year  1995. 

SUMMARY:  A.  This  notice  announces  the 
availability  of  funding  for  Fiscal  Year 
(FY)  1995  for  the  development  of  new 
Indian  Housing  (IH)  units  and  provides 
the  applicable  criteria,  processing 
requirements  and  action  timetable.  All 
Indian  housing  authorities  (IHAs)  which 
have  not  been  determined  to  be 
administratively  incapable,  in 
accgrdance  with  24  CFR  905.135,  are 
invited  to  submit  applications  for  Indian 
Housing  developments  in  accordance 
with  the  requirements  of  this  NOFA. 

B.  This  NOFA  contains  information, 
concerning  the  purpose  of  this  NOFA; 
eligibility;  available  amounts;  and  the 
procedures  that  an  IHA  must  follow  to 
apply  for  new  Indian  Housing  units. 
The  procedures  for  rating,  ranking,  and 
funding  IHA  applications  are  also  in 
this  NOFA. 

DATES:  Applications  must  be  physically 
received  by  the  Field  Office  of  Native 
American  Programs  (FONAP)  having 
jurisdiction  over  the  applicant  on  or 
before  3:00  p.m..  FONAP  local  time. 
March  6. 1995.  The  applicant  shall 
submit  its  application(s)  for  new 
housing  units  on  Form  HUD-52730 
with  all  supporting  documentation 
required  by  Appendix  2,  and  for 
demolition  or  disposition  in  accordance 
with  24  CFR  part  905.  subpart  M. 

FOR  FURTHER  INFORMATION  CONTACT: 
Appliccmts  may  contact  the  appropriate 
FONAP  for  further  information.  Refer  to 
Appendix  1,  for  a  complete  list  of 
FONAPs  and  telephone  numbers. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.  S.  C. 
3501-3520),  the  information  collection 
requirements  contained  in  these 
application  procedures  for  development 
funds  were  reviewed  by  the  Office  of 
Management  and  Budget  and  assigned 
( )MB  control  number  2577-0030. 


Changes  From  FY  1994  NOFA 

The  Indian  Housing  Development 
NOFA  for  FY  1995  is  essentially  the 
same  document  published  for  the  FY 
1994  funding  cycle  with  the  following 
substantive  changes: 

A.  Revised  program  administration 
criterion.  The  rating  factor  for  current 
IHA  development  pipeline  activity  has 
been  modified  to  allow  field  offices  to 
consider  all  facilities  development, 
renovation,  and/or  maintenance 
activities  of  an  IHA. 

B.  Regional  variations  in  maximum 
points  available  for  rating  factors. 
Previous  Indian  Housing  Development 
NOFAs  established  a  national  standard 
for  points  to  be  awarded  for  each  rating 
factor.  To  address  differences  in 
circumstances  in  each  of  the  field  office 
jurisdictions,  the  FY  1995  NOFA 
includes  variations,  by  FONAP 
jurisdiction,  in  the  points  to  be  awarded 
for  each  rating  factor. 

C.  Regionafvariations  in  the 
maximum  unit  award  table.  Previous 
Indian  Housing  Development  NOFAs 
established  a  national  standard  for  the 
maximum  number  of  units  to  be 
awarded  for  each  approved  application. 
To  address  differences  in  circumstances 
in  each  of  the  FONAP  jurisdictioos.  the 
FY  1995  NOFA  includes  variations,  by 
FONAP  jurisdiction,  in  the  maximum 
units  award  table. 

D.  Bonus  rating  factor.  A  new  factor 
has  been  added  to  the  rating  criteria 
which  provides  up  to  5  points  for 
project  pre-planning,  economical 
sekiction  of  housing  sites,  and/or 
innovative  approaclies  to  development 
or  financing. 

I.  New  Development 

A.  Authority 

1.  Statutor>'  Authority.  Sections  5  and 
6.  U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437c.  1437d).  as  amended;  US. 
Department  of  Housing  and  Urban 
Development  and  Independent  Agencies 
Appropriations  Act  for  Fiscal  Year  1995; 
Section  23  U.S.  Housing  Act  of  1937.  as 
added  by  section  554,  Cranston- 
Gonzalez  National  Affordable  Housing 
Act;  section  7(d),  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3535(d). 

2.  Indian  Housing  Regulations.  Indian 
Housing  Development  regulations  are 
published  at  24  CFR  part  905. 

3.  24  CFR  Part  135.  Economic 
Opportunities  for  Low  and  Very  Low 
Income  Persons.  All  applicants  are 
herein  notified  that  the  provisions  of 
section  3  of  the  Housing  and  Urban 
Development  Act  of  1968,  as  amended, 
and  the  regulations  in  24  CFR  part  135 
are  applicable  to  funding  awards  made 


under  this  NOFA.  One  of  the  purposes 
of  the  assistance  is  to  give  to  the  greatest 
extent  feasible,  and  consistent  with 
existing  Federal,  State,  and  local  laws 
and  regulations,  job  training, 
employment,  contracting  and  other 
economic  opportunities  to  section  3 
residents  and  section  3  business 
concerns.  IHAs  and  tribes  that  receive 
HUD  assistance  described  in  this  part 
shall  comply  with  the  procedures  and 
requirements  of  this  part  to  the 
maximum  e.xtent  consistent  with,  but 
not  in  derogation  of,  compliance  with 
section  7(b)  of  the  Indian  Self- 
DeterminatioB  and  Education 
Assistance  Act  (25  U.S.C.  450e(b). 

B.  Development  Allocation  Amount 

The  FY  1995  VA-HUD 
Appropriations  Act  (Public  Law  103- 
327)  made  available  $282,000,000  of 
budget  authority  for  the  Indian  Housing 
Development  program  (new  Indian 
Housing  units).  Since  some  of  the 
appropriated  funds  are  to  be  derived 
from  the  recapture  of  prior  year 
obligations  and  anticipated  carryover 
funds,  the  actual  amount  available  may 
be  less. 

Each  of  the  FONAP  jurisdictions  has 
been  designated  as  the  smallest  practical 
area  for  the  allocation  of  assistance. 
Funds  available  for  new  units  will  be 
assigned  to  the  FONAPs  consistent  with 
24  CFR  791.403. 

Up  to  $20,000,000  of  the  available 
Indian  Housing  Development  funds  will 
be  made  available  by  the  Department  in 
order  to  provide  funds  needed  to 
replace  units  approved  for  demolition/ 
disposition.  Any  portion  of  the 
$20,000,000  that  is  not  designated  for 
demolition/disposition  replacements  by 
July  1,  1995,  as  well  as  any  amounts  of 
actual  recaptures  that  are  realized  and 
reallotted  to  the  program,  will  be  made 
available  to  the  six  FONAPs  on  the  same 
basis  as  the  amounts  allocated  for  new 
units. 

The  competitive  process  described  in 
this  NOFA  will  be  used  to  select  IHA 
applications  to  be  funded  for  new 
Indian  Housing  units.  Departmental 
compliance  with  the  metropolitan/non- 
metropolitan  provisions  of  section 
213(d)  of  the  Housing  and  Community 
Development  Act  of  1974  may  require 
the  selection  of  lower  rated 
metropolitan  applications  over  higher 
rated  non-metropolitan  applications. 
The  table  below  indicates  the 
percentage  of  grant  authority  available 
for  new  units  in  FY  1995  for  the  six 
FONAPs,  inclusive  of  funds  needed  to 
meet  off-site  sewer  and  water 
requirements. 


FONAP  location 


Eastern/Woodlands 

Southern  Plains  

Norttiem  Plains 

Southwest 

Northwest 

Alaska 

Total 


Percentage 
of  total  funds 


14.0547 
14.7517 
11.4959 
31.0788 
09.0740 
19.5449 
100 


C.  Eligibility  for  New  Housing  Units 

All  IHAs  which  have  not  been 
determined  to  be  administratively 
incapable  in  accordance  with  24  CFR 
905.135,  have  been  organized  in 
accordance  with  24  CFR  905.125  and 
905.126,  and  have  the  required  tribal 
and/or  local  cooperation  agreements  as 
required  by  the  U.S.  Housing  Act  of 
1937,  as  amended,  are  invited  to  submit 
applications  for  new  Indian  Housing 
units. 

All  IHAs  that  have  developments 
assisted  under  the  U.S.  Housing  Act  of 
1937,  as  amended,  and  meet  the 
requirements  of  24  CFR  part  905  subpart 
M,  may  apply  for  funds  for  demolition 
or  disposition,  whether  eligible  for  new 
units  or  not. 

D.  Development  Award  Application 
Process 

1.  Apphcation  Due  Date.  An  IHA  may 
submit  an  application(s)  for  a  project  at 
any  time  after  the  publication  date  of 
this  NOFA,  to  the  FONAP  having 
jurisdiction  over  the  IHA  appUcant  on 
or  before  3:00  p.m.,  FONAP  local  time, 
March  6,  1995  for  new  Indian  Housing 
units.  The  application(s)  shall  be 
submitted  on  Form  HUD-52730  and 
shall  be  accompanied  by  all  the  legal 
and  administrative  attachments  required 
by  the  form  and  the  items  specified  in 
Appendix  2.  A  facsimile  of  the 
application  will  not  constitute  physical 
delivery. 

The  application  deadline  is  firm  as  to 
date  and  hour.  HUD  will  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  the 
application  deadline.  Applicants  should 
make  early  submission  of  their  materials 
to  avoid  any  risk  of  loss  of  eligibility 
brought  about  by  unanticipated  delays 
or  other  delivery  related  problems. 

2.  Apphcation  Kit.  Application  Kit 
and  applicable  forms  may  be  obtained 
from  any  FONAP  listed  in  Appendix  1. 

3.  Submittal  of  Complete  Application. 
Completed  applications  must  be 
submitted  to  the  FONAP  having 
jurisdiction  over  the  IHA  applicant  at 
the  address/location  listed  in  Appendix 
1. 

4.  Action  on  Application.  When  the 
apphcation  is  received  by  HUD,  HUD 
will  provide  written  notification  to  the 


IHA  showing  the  date  and  time  the 
apphcation  was  received  in  the  FONAP. 
The  FONAP  will  begin  review  of  the 
apphcation  within  14  calendar  days 
after  the  apphcation  deadline.  The 
application  must  be  complete  and  must 
demonstrate  legal  sufficiency  and  the 
IHA  must  not  have  been  disqualified  for 
funding  of  new  projects,  as  determined 
in  accordance  with  905.135.  If  it  is 
evident  that  any  application  fails  to 
satisfy  these  technical  requirements,  the 
FONAP  will  immediately  return  the 
application  and  will  identify,  in  writing, 
the  deficiencies.  The  IHA  will  be 
allowed  to  cure  minor  technical 
deficiencies  within  14  calendar  days  of 
WTitten  notification  by  the  FONAP.  All 
responses  must  be  in  writing  and 
received  within  14  calendar  days  of  the 
date  HUD  issues  a  written  notification 
of  deficiency.  Under  no  circumstances 
may  an  applicant  submit  information 
which  would  affect  the  rating  of  the 
apphcation  after  the  original  due  date 
for  apphcation  submission. 

E.  Ranking  Factors  and  Selection 
Criteria 

1.  Rating  and  Ranking.  Rating  and 
ranking  of  apphcations  from  IHAs  for 
new  Indian  Housing  units  will  be  done 
in  accordance  with  24  CFR  905.220. 
Applications  from  new  IHAs,  or,  in  the 
case  of  an  umbrella  IHA  that  has  added 
a  new  tribe,  the  application  from  the 
new  tribe,  will  receive  100  points.  If  an 
IHA  that  serves  more  than  one  tribal 
government,  or,  in  the  case  of  Alaska, 
more  than  one  village,  submits 
applications  for  housing  units  in  several 
of  the  communities,  each  application 
will  be  treated  separately,  for  purposes 
of  the  number  of  points  awarded.  Newly 
created  IHAs  for  tribes  which  have 
previously  received  housing  units  under 
an  umbrella  IHA  shall  not  be  awarded 
100  points  but  scored  as  an  established 
IHA. 

For  each  FONAP  jurisdiction,  the 
rankings  will  be  based  on  awarding 
points  to  each  application  for  the 
following  categories  in  accordance  with 
the  table  of  maximum  points  available 
per  category  by  FONAP  jurisdictional 
area  (seeg.  below): 

a.  The  relative  unmet  IHA  need  for 
housing  units  compared  to  the  other 
ehgible  apphcations  for  that  program 
type  (i.e.,  low  rent  (LR)  or  mutual  help 
(MH),  based  on  IHA  waiting  lists  and 
the  total  number  of  units  in 
management  and  in  the  development 
pipeline.  There  should  be  a  separate 
waiting  list  for  each  program  type.  This 
need  will  be  measured  for  each  program 
type  by  dividing  the  number  of  families 
on  the  waiting  list,  by  the  IHA's  total 
number  of  units  in  management  and 


under  development.  If  the  resuh  of  this 
division  is  greater  than  1.00,  the 
maximum  points  for  this  category  shall 
be  awarded.  Otherwise,  the  resuh  of  this 
division  shall  be  multipUed  by  the 
maximum  possible  points  available.  If 
the  IHA  has  500  or  more  families  on  the 
waiting  list,  it  is  awarded  the  maximum 
points  available  for  the  category. 

b.  The  relative  IHA  occupancy  rate 
compared  to  the  occupancy  rates  of 
other  eligible  IHA  applications  for  that 
program  type.  The  occupancy  rate  for  an 
IHA  shall  be  derived  from  the  most 
recent  data  entered  in  the  HUD 
Management  Information  Retrieval 
System  (MIRS)  national  data  base, 
which  reports  total  units  available  and 
total  units  occupied  based  on 
information  supplied  by  IHAs  on  forms 
submitted  periodically  to  HUD.  For  all 
IHA  projects  in  management,  the  total 
number  of  units  occupied  is  divided  by 
the  total  number  of  units  available, 
multiplied  by  100.  This  occupancy  rate 
for  an  IHA  will  then  be  divided  by  the 
highest  occupancy  rate  of  any  IHA 
(never  to  exceed  97%,  in  any  event), 
and  this  ratio  shall  be  multiplied  by  the 
maximiun  points  available  for  the 
category  to  calculate  an  IHA's  points  for 
this  category.  An  existing  IHA  that  is 
applying  for  a  previously  unfunded 
program  type  will  be  awarded  a  score 
equal  to  the  highest  rated  score  for  this 
factor  in  the  FONAP  jurisdiction 
competition.  A  newly  created  IHA  for  a 
tribe  which  previously  received  housing 
units  under  an  Umbrella  IHA  shall  be 
awarded  a  score  based  on  the  units 
within  such  tribe's  jurisdiction  whether 
or  not  such  units  have  been  transferred 
to  the  newly  created  IHA. 

c.  Length  of  time  since  the  last 
Program  Reservation  date.  The  number 
of  days  from  January  1, 1995  to  the  date 
of  the  last  Program  Reservation  for  an 
IHA  shall  be  divided  by  the  longest 
time,  in  number  of  days,  since  the  last 
Program  Reservation  for  any  IHA.  This 
ratio  shall  be  multiplied  by  the 
maximum  points  available  for  the 
category  to  calculate  an  IHA's  points  for 
this  category.  A  newly  created  IHA  for 

a  tribe  which  previously  received 
housing  units  under  an  Umbrella  IHA 
shall  be  awarded  a  score  based  on  the 
last  Program  Reservation  for  units 
within  such  tribe's  jurisdiction.  Units 
received  for  demolition  or  disposition 
purposes  will  not  be  counted  for  rating 
and  ranking  purposes  for  new  Indian 
Housing  units  in  FY  1995. 

d.  Current  IHA  development  and 
physical  improvements  activity.  This 
factor  evaluates  the  IHA's  performance 
during  the  past  24  months  in  developing 
new  housing  or  maintaining/improving 
current  housing.  The  FONAP  will 
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evaluate  the  IHA's  performance  in  these 
areas  and  will  award  points  based  upon 
but  not  limited  to: 

(1)  Submittal  of  approvable 
Development  Programs  within  the  time 
frames  prescribed  in  the  IHA's  planning 
schedules; 

(2)  Construction  start  within  30 
months  of  Program  Reservation,  not 
including  time  under  statutory 
exclusion; 

(3)  Submittal  of  Actual  Development 
Cost  Certificates  within  24  months  after 
the  Date  of  Full  Availability; 

(4)  Compliance  with  CompCrant/ 
modernization  implementation 
schedules; 

(5)  Effectiveness  of  maintenance 
policies  and  procedures  in  protecting 
physical  assets  of  the  IHA; 

(6)  Effectiveness  of  the  IHA's 
development  and  physical 
improvements  contract  administration. 


The  FONAP  will  prepare  written     * 
support  for  the  number  of  points 
awarded  which  will  be  available  to  the 
IHA  upon  request.  The  FONAP  shall 
take  into  consideration  any  unforeseen 
events  such  as  natural  disasters  or  other 
factors  that  may  have  precluded  the  IHA 
from  meeting  the  criteria  for  this  factor. 
The  maximum  points  available  for  this 
category  are  listed  in  the  table  imder  g. 
below.  A  newly  created  IHA  for  a  tribe 
which  previously  received  housing 
units  under  an  Umbrella  IHA  shall  be 
awarded  a  score  based  on  the  IHA's  plan 
for  developing  and  maintaining  the 
units. 

e.  A  bonus  of  up  to  5  points  will  be 
awarded  to  any  application  where  the 
applicant  clearly  demonstrates: 

(1)  Pre-planning  of  site  selection  and 
coordination  with  other  funding 
agencies,  utility  companies,  and  tribal 
departments,  or 

POINTS  Awarded  for  Rating  Factors 


(2)  That  the  applicant  has  identified 
and  selected  sites  for  the  development 
which  result  in  savings  of  not  less  than 
5  percent  of  the  proposed  development 
cost  from  using  existing  utility  systems, 
pre-developed  subdivision  sites,  or 
other  items  documented  by  the 
applicant. 

(3)  Innovative  approaches  to 
development  or  financing  which  will 
significantly  reduce  the  deUvery  time  of 
housing  or  expand  the  number  of 
houses  developed  without  reducing 
quality. 

f.  Computation.  Scores  for  ranking 
shall  be  carried  out  to  two  decimal 
places  (xx.xx). 

g.  Points  available  for  each  rating 
category.  The  following  table  reflects  the 
maximum  points  available  for  each 
category  for  each  of  the  FONAP 
jurisdictional  areas: 


Eastern/Woodtands 

Southern  Plains 

Norttiefn  Plains 

Southwest 

Northwest  

Alaska _ 


(a)  Need 


ed 

(b)  Occu- 
pancy 

(c)  Time 

(d)  Wofk- 
k>ad 

30 

30 

20 

20 

35 

10 

25 

30 

30 

20 

20 

30 

40 

20 

20 

20 

10 

10 

20 

60 

40 

20 

20 

20 

2.  Selection  Criteria. 

a.  The  ranking  process  will  produce 
an  ordered  list  of  IHA  applications  by 
FONAP  jurisdiction  that  may  receive 
funding.  The  order  is  established  by  the 
total  number  of  points  the  application 
received  in  the  rating  process.  If  any 
funds  remain  after  the  initial  funding 
cycle  within  the  FONAP  jurisdiction. 


the  funds  will  be  provided  to  more  fully 
fund  applications  that  were  reduced  due 
to  the  Maximum  Units  Award  table 
shown  in  paragraph  b  below. 

b.  The  number  of  units  awarded  shall 
be  based  upon  the  following  table  to 
ensure  a  more  equitable  distribution  and 
meaningful  competition  based  on  need. 
Exceptions  to  the  maximum  number  of 


units  awarded  based  on  the  table  shall 
be  made  and  approved  by  the  FONAP 
Administrator  upon  proper  justification. 
Examples  of  justifications  for  varying 
from  the  table  include  equalization  of 
units  awarded  to  IHAs  with  similar 
scores  or  adjustments  to  assure  the 
award  of  reasonably  sized  projects  to  all 
IHAs  above  a  minimum  score 
determined  by  the  FONAP. 


Total  of  all  units  IHA  requested  in  applicatK>n(s)  by  program  type 


1 ,000  and  atx)ve 

750  to  999  

500  to  749  

400  to  499  

300  to  399  

200  to  299  

199  and  fewer ... 


Eastern/ 
Wood- 
lands 


300 

200 

150 

100 

80 

60 

40 


Southern 
Plains 


300 

200 

150 

100 

80 

60 

40 


Northern 
Plains 


100 
90 
80 
70 
60 
50 
40 


Souttiwest 


240 
160 
120 
80 
64 
48 
32 


Northwest 


300 
200 
100 
80 
60 
40 
20 


Alaska 


300 

200 

150 

100 

80 

60 

40 


If  an  IHA  that  serves  more  than  one 
tribal  government,  or  in  the  case  of 
Alaska,  more  than  one  village,  submits 
applications  for  housiag  units  in  several 
of  the  communities,  each  application 
will  be  treated  separately,  for  purposes 
of  the  number  of  units  awarded. 

c.  Tie  breaker.  In  the  case  of  ties, 
priority  will  be  given  to  the  application 


that  has  the  highest  ratio  of  units  to:  (1) 
Pre-approved  sites,  and,  if  there  is  still 
a  tie:  (2)  BIA  approved  leases  for  the 
proposed  project  site(s). 

3.  Replacement  Housing.  IHA 
applications  for  demolition  or 
disposition  may  require  a  commitment 
for  replacement  housing  units  on  a  one 
for  one  replacement  to  comply  with 


requirements  of  Section  18  of  the  U.S. 
Housing  Act,  as  amended.  IHAs  are  to 
process  requests  for  demohtion  or 
disposition  in  accordance  with  24  CFR 
part  905,  subpart  M. 


II.  Other  Matters 

A.  HUD  Reform  Act 

1.  Required  Disclosures  by  Applicants 

a.  Disclosures.  All  applicants  are 
required  to  disclose  information  with 
respect  to  any  additional  funds  that  can 
reasonably  be  expected  to  be  received 
by  them  as  assistance  in  excess  ef 
$200,000  (in  the  aggregate)  during  the 
Fiscal  Year  that  will  be  related  to  the 
project.  Disclosure  must  be  made 
relative  to  any  related  assistance  from 
the  Federal  msirumentalities  (other  than 
HUD),  a  state,  or  a  unit  of  general  local 
government  that  is  expected  to  be  made 
available  with  respect  to  the  project  for 
which  the  appficant  is  seeking 
assistance.  The  assistance  shall  include 
but  not  be  Hmited  to  any  loan,  grant, 
guarantee,  insurance,  payment,  rebate, 
subsidy,  credit,  tax  benefit,  or  any  other 
form  of  direct  or  indirect  assistance. 

b.  Updates.  The  IHA  apphcant  shall 
update  this  disclosure  within  30  days  of 
any  substantial  change.  This  update  is 
required  during  the  period  when  an 
application  is  pending  or  assistance  is 
being  provided. 

2.  Prohibited  Disclosures  by  HUD 
Employees 

HUD's  regulation  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  was  published  May 
1 3,  1991  (56  FR  22088)  and  became 
effective  on  Jime  12, 1991.  That 
regulation,  codified  as  24  CFR  part  4, 
applies  to  this  funding  competition.  The 
requirements  of  the  rule  continue  to 
apply  until  the  selection  of  successful 
applicants.  HUD  employees  involved  in 
the  review  of  applications  and  in  the 
making  of  funthng  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
(other  than  an  authorized  employee  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  Part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815.  (This  is  not  a  toll-fiw 
number).  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUP  employee  who  has  specific 
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program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
FONAP  counsel,  or  headquarters 
counsel  for  the  Indian  Housing 
Development  program. 

B.  Lobbying 

Section  319  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  hereafter  referred  to 
as  the  "Byrd  amendment,"  prohibits 
grantees  from  using  any  federally 
appropriated  funds  to  influence  federal 
emplcyees,  members  of  Congress,  and 
congressional  staff  regarding  specific 
grants  or  contracts.  The  Department  has 
determined  that  the  requirements  of  the 
Byrd  amendment  do  not  apply  to  IHAs 
established  by  a  tribal  government 
exercising  its  sovereign  powers  with 
respect  to  expenditures  specifically 
permitted  by  other  Federal  law.  The 
Byrd  amendment  requires  all  IHAs 
established  under  state  law  to  submit 
the  following  documents  for 
applications  for  grants  exceeding 
SI  00.000. 

1.  Certification.  A  certification  that  no 
federal  appropriated  funds  will  be  used 
for  lobbying  purposes.  The  certification 
shall  be  submitted  on  the  Form  entitled 
"Certification  for  Contracts,  Grants. 
Loans  and  Cooperative  Agreements  '. 

2.  Disclosure  Document.  A  document 
disclosing  any  lobbying  activities  (on 
Standard  Form— LLL,  "Disclosure  of 
Lobbying  Activities")  where  any  funds 
other  than  federally  appropriated  funds 
will  be  or  have  been  used  to  influence 
federal  employees,  members  of 
Congress,  and  congressional  staff 
regarding  specific  grants  or  contracts. 

C.  Conversions 

During  the  first  24  months  after 
Program  Reservation,  project  conversion 
between  program  type  (LR  or  MH)  may 
only  be  considered  where: 

1.  An  IHA  submitted  projects  for 
mutual  help  (MH)  and  low  rent  (LR). 
each  scored  high  enough  to  be  funded, 
and  the  IHA  has  the  waiting  list  to 
support  the  conversion,  or 

2.  If  only  one  application  was 
submitted  and  approved,  the 
application  upon  re-ranking  in  the  other 
program  has  to  score  at  least  0.01  higher 
than  the  number  of  points  achieved  by 
the  highest  rated  application  from  any 
IHA  which  was  not  funded.  If  neither 


circumstance  exists,  the  request  to 
convert  will  not  be  approved. 

D.  Errors  in  Ranking  and  Rating  Fiscal 
Year  1994 

1.  Errors  made  by  a  FO\.\P  during 
the  1994  fiscal  year  rating  and  ranking 
that  resulted  in  a  cHange  of  rank  order 
detrimental  to  an  IHA  may  be  corrected 
as  follows: 

a.  The  FON.^P  will  construct  a 
hypothetical  distribution  that  would 
have  existed  if  the  error  had  not  been 
made,  and 

b.  The  FONAP  will  dettirmine  what 
the  unit  award/funding  would  h;ive 
been  for  the  IHA  subject  to  the  funds 
that  were  available  at  the  time. 

2.  Remedial  action  will  be  taken  for 
errors  made  by  a  FONAP  as  follows: 

a.  The  FONAP  will  deduct  any  funds 
needed  from  the  FY  1995  fair  share 
assigned  to  that  FONAP  before  any  FY 
1995  rating  and  rankings  are  completed. 

b.  A  correction  of  an  error  for  an  IHA 
will  not  adversely  affect  the  IHA 
participation  on  the  FY  1995  rating  and 
ranking  process.  The  IHA's  application 
will  be  rated  and  ranked  on  the  same 
basis  as  other  applications  and  as  if  no 
error  was  made. 

E.  Environment 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  that  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.  S.  C.  4332). 
The  Finding  of  No  Significant  Impact  is 
available  for  public  inspection  during 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  General  Counsel, 
room  10276,  Department  of  Housing  and 
Urban  Development.  451  Seventh  .Street, 
S.W.  Washington,  D.C.  20410. 

F.  Other  Federal  Requirements 

In  order  to  be  eligible  for  funding, 
activities  must  be  in  compliance  with 
Section  504  of  the  Rehabilitation  Act  of 
1973  and  implementing  regulations  at 
24  CFR  8  and  the  Americans  with 
Disabilities  Act  of  1990  (ADA)  and 
implementing  regulations  for  Title  11  of 
the  ADA  issued  by  the  Department  of 
Justice  at  28  CFR  35. 

Dated:  December  14. 1994. 

Michael  B.  Janis. 

General  Deputy  Assistant  St'cntar^-  /or  Public 
and  Indian  Housing. 
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Appendix  i  .—Listing  of  Field  Offices  of  Native  American  Programs 


iHAs  located 


East  of  the  Mississippi  River  (including  all  of 
Minnesota)  and  Iowa. 

Louisiana.  Missouri,  Kansas,  Oklahoma,  and 
Texas  except  for  Isleta  del  Sur. 

Colorado.  Montana,  Nebraska,  North  Dakota, 

South  Dakota,  and  Wyoming. 
Arizona,  California,  New  Mexico,  Nevada,  and 

Isleta  del  Sur  in  Texas. 


ONAP  address 


Idaho,  Oregon,  and  Washington 
Alaska 


Eastern/Woodlands  Office  of  Native  American  Programs,  5P,  Metcalfe  Federal  Building,  77 
West  Jackson  Boulevard,  Chicago,  Illinois  60604-3507.  (312)  353-1282  or  (800)  73&-3239, 
TDD  Numbers:  1-800-927-9275  or  312-886-3741.  

Southern  Plains  Office  of  Native  American  Programs,  6.IPI,  Murrah  Federal  Building,  200  NW 
5th  Street,  Oklahoma  City,  Oklahoma  73102-3202,  (405)  231-4101,  TDD  Numbers:  40^ 
231-4181  or  405-231^891.  ^  k,  ^^   coo 

Northern  Plains  Office  of  Native  American  Programs,  8P,  First  Interstate  Tower  North,  636 
17th  Street  Denver.  Colorado  80202-3607,  (303)  672-5462.  TDD  Number:  303-844-6158. 

Southwest  Office  of  Native  American  Programs,  9EPID.  Two  Arizona  Center,  400  North  Fifth 
Street,  Suite  1650,  Phoenix,  Anzona  85004-2361,  (602)  379-4156,  TDD  Number:  602-379- 
4461; 

Albuquerque  Division  of  Native  American  Programs,  9EPIDI  Albuquerque  Plaza,  201  3rd 
Street,  NW,  Suite  1830,  Albuquerque,  New  Mexico  87102-3368,  (505)  766-1372,  TDD 
Number:  None.  ^        ^^„    _     „, 

Northwest  Office  of  Native  American  Programs,  lOPI,  909  First  Avenue.  Suite  300,  Seattle. 
Washington  98104-1000.  (206)  220-5270,  TDD  Number:  (206)  220-5185. 

Alaska  Office  of  Native  American  Programs.  lO.l PI,  949  East  36th  Avenue.  Suite  40i ,  Anchor- 
age Alaska  99508-4399,  (907)  271-1633,  TDD  Number:  (907)  271^328. 


Apendix  2 

New  Indian  Housing  Development 
Application  Submission  Checklist. 

Note:  Certain  submission 
requirements  listed  on  the  following 
checklist  are  included  on  the 
application  form  HUD-52730.  It  is  the 
responsibility  of  the  IHA  to  assure  that 
all  submission  requirements  of  the 
checklist  are  met  whether  through  the 
application  form  or  by  separate 
submittal: 

1.  Application  Form  HUD-52730: 

Complete  application  on 

Form  HUD-52730  (5/94). 

_  Attach  all  exhibits  and  tables 


when  an  application  is  pending  or 
assistance  is  being  provided,  the 
applicant  shall  update  the 
disclosure  required  within  thirty 
days  of  any  substantial  change.) 
3.  Certifications:  Each  application 
must  contain  the  following  certifications 
provided  by  the  Executive  Director  on 
IHA  letterhead,  in  addition  to  the 
certifications  included  on  Form  HUD- 
52730  (5/94). 

Certification  Regarding 

Drug-Free  Workplace  Requirements 
as  directed  by  24  CFR  24.630(b). 
Certification  that  the  IHA 


Tribal  support  is  evidenced  by 
attached  letters  from  various 
'organizations  that  will  provide 
utilities  and  services  to  the 
proposed  housing  units.) 
5.  Supporting  Documentation:  Each 
application  must  be  accompanied  by  the 
following  supporting  documentation: 

Disclosure  of  additional 

assistance  from  other  sources  that 
will  be  used  in  association  with  the 
project  for  which  the  applicant  is 
seeking  assistance. 

Statement  specifying  the 


as  required. 
2.  IHA  Resolution(s):  each  application 

must  be  accompanied  by  an  IHA 

Resolution  which  contains  the 

following: 
A  statement  that  authorizes 

the  submission  of  the  application 

for  units. 

A  statement  explaining  how 


solid  waste  disposal  for  the 
proposed  development  will  be 
addressed. 

A  statement  regarding  the 


has  complied  with  all  requirements 
of  24  CFR  Part  135,  which 
implements  Section  3  of  the  HUD 
Act  of  1968,  as  amended. 
4.  Letters:  Each  IHA  application  must 
be  accompanied  by  a  letter  of  support 
signed  by  the  CEO  of  the  general  local 
goverrunent  indicating: 

Support  for  the  proposed 

application  and  development. 

Support  for  the  IHA's  intent 


number  of  eligible  applicant 
families  by  program  type  (LR  or 
MH).  The  statement  must  be 
supported  by  a  sufficient  number  of 
current  applications  from  eligible 
families  maintained  by  the  IHA. 
Identify  sites  proposed  for 


to  apply  for  planning  funds,for  the 
development. 

Where  applicable,  assurance 


planned  access  to  public  utility 
services  and  a  listing  of  any  official 
commitment(s)  for  these  utility 
services  for  the  development. 

The  IHA  Resolution  must 


advise  HUD  of  any  persons  with  a 
pecuniary  interest  in  the  proposed 
development.  Persons  with  a 
pecuniary  interest  in  the 
development  shall  include  but  not 
be  limited  to  any  developers, 
contractors,  and  consultants 
involved  in  the  application, 
planning,  construction,  or 
implementation  of  the 
development.  (During  the  period 


to  HUD  that  access  road  needs  will 
be  identified  by  Tribal  Resolution 
(with  BIA  concurrence)  and  entered 
on  the  BIA  Indian  Reservation 
Roads  prioritization  schedule  used 
by  BIA  for  resource  allocation(25 

'  CFR  part  170:  57  BIAM  4  and 
Supplement  4;  and  24  CFR  part  905 
B,  appendix  I,  item  6). 

Acknowledgement  that  there 

is  a  need  for  the  housing  assistance 
applied  for  that  is  not  being  met  by 
private  enterprise. 

Assurance  that  there  are,  or 


Mutual  Help  development  in  the 
application  in  accordance  with 
905.230,  905.245.  and  905.407. 

6.  Items  That  Should  be  Submitted,  If 
Not  Previously  Submitted: 

Certified  Copy  of  the 

Transcript  of  Proceedings 
containing  the  IHA  Resolution 
pUiSuant  to  which  the  Application 
is  being  made. 

IHA  Organization  Transcript 


or  General  Certificate. 

Tribal  Ordinance 
.  Cooperation  Agreements. 


will  be  available,  public  facilities 
and  services  adequate  to  serve  the 
proposed  housing.  (If  available. 


Where  the  provisions  of  the 
necessary  local  goverrunent 
cooperation  are  not  contained  in  th<> 
ordinance  or  other  enactment 
creating  the  IHA,  the  IHA  shall 
submit  an  executed  cooperation 
agreement  (or  copy  of  an  existing 
one)  for  the  location  involved, 
which  is  sufficient  to  cover  the 
number  of  units  in  the  application. 
7.  Optional  Items: 


.  Preliminary  Site  Reports 


'   indicating  pre-approved  sites,  and 
BIA  approved  leases  for  the 
proposed  project  site(s),  if  any. 
<J.  Force  Account.  To  enable  the  Field 
Office  of  Native  American  Programs  to 
make  an  initial  determination  of  the 
viability  of  the  proposal,  there  are 
additional  submission  requirements  for 
the  application,  including: 

^ IHA  justification  for  HUD 

I  approval  of  the  force  account 
method,  pursuant  to  24  CFR 
905.215(a)(6). 

IHA  or  Tribal  resolution 


agreeing  to  cover  any  costs  in 
excess  of  the  HUD-approved 
estimated  construction  cost. 

Evidence  that  either  the  IHA 


or  Tribe  has  the  resources  to  cover 
such  excess  costs. 

An  action  plan  as  outlined 


in  HUD  Handbook  7450.01  REV-1. 
Chapter  1 4,  paragraph  14-5. 

IFRDoc:.  95-1416  Filed  1-19-95:  8:45  am] 
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JMI 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Policy  Development  and  Research 

[Docket  No.  N-95-3855;  FR-3843-N-01] 

Notice  of  Funding  Availability  for  FY 
1995;  Community  Development  Work 
Study  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 
ACTION:  Notice  of  Funding  Availability. 

SUMMARY:  This  notice  invites 
,'tpplications  from  institutions  of  higher 
education,  area-wide  planning 
organizations,  and  States  for  grants 
under  the  Community  Development 
Work  Study  Program  (CDWSP).  The 
CDVVSP,  authorized  by  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended,  assists  economically 
disadvantaged  and  minority  students 
participating  in  work  study  programs  in 
such  institutions.  This  notice  announces 
HUD's  intention  to  award  up  to  $3 
million  from  FY  1995  appropriations 
(plus  any  additional  funds  recaptured 
from  prior  appropriations)  to  fund  work 
study  programs  to  be  carried  out  from 
August.  1995  to  September,  1997. 
DATES:  Applications  may  be  requested 
beginning  January  30,  1995. 
Applications  must  be  physically 
received  by  the  OfTice  of  University 
Partnerships,  in  care  of  the  Division  of 
Budget.  Contracts,  and  Program  Control, 
in  Room  8230  by  4:30  p.m.  Eastern 
Standard  Time  on  March  31, 1995.  This 
deadline  is  firm  as  to  date,  hour,  and 
place.  In  the  interest  of  fairness  to  all 
competing  applicants,  the  Department 
will  treat  as  ineligible  for  consideration 
any  application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
practice  into  account  and  make  early 
submissions  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  hv  unanticipated  delays  or  other 
delivery -i  elated  problems. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Hartung,  Office  of  University 
Partnerships,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW..  Washington.  DC  20410, 
Telephone  (202)  708-1537  (Voice).  The 
TDD  number  for  the  hearing  impaired  is 
(202)  708-1455.  These  are  not  toll-free 
numbers.  Application  packages 
(requests  for  grant  application)  may  be 
obtained  bv  written  request  from  the 
following  address:  HUD  USER,  ATTN: 
Communitv  Development  Work  Study 
Program,  P.O.  Box  6091,  Rockville,  MD 
20850.  Requests  for  application  kits  may 


be  faxed  to:  301-251-5747  (this  is  not 
a  toll-free  number).  Requests  for 
application  kits  must  include  the 
applicant's  name,  mailing  address 
(including  zip  code),  telephone  number 
(including  area  code),  and  must  refer  to 
"Document  FR-3B43.' 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  107(c)  of  the  Housing  and 
Community  Development  Act  of  1974. 
as  amended  (the  Act),  authorizes  the 
CDWSP.  Under  this  section,  HUD  is 
authorized  to  provide  grants  to 
institutions  of  higher  education,  either 
directlv  or  through  area-uide  planning 
organizations  or  States,  for  the  purpose 
of  providing  assistance  to  economically 
disadvantaged  and  minority  students, 
including  students  with  disabilities, 
who  participate  in  community 
development  work  study  programs  and 
are  enrolled  in  full-time  graduate  or 
undergraduate  programs  in  community 
or  economic  development,  community 
planning,  or  community  management. 
Two-year  institutions  are  not  eligible 
applicants  for  funding  under  this 
program.  This  notice  announces  HUD's 
intention  to  award  up  to  S3  million  from 
FY  1995  appropriations  (plus  any 
additional  funds  recaptured  from  prior 
appropriations).  Awards  will  be  made 
under  the  HUD  implementing 
regulations  at  24  CFR  570  400  and 
570.415  and  the  provisions  of  this 
Notice. 

B.  Eligible  Applicants 

The  following  are  eligible  to  apply  for 
assistance  under  the  program  subject  to 
the  conditions  noted  below: 

1.  Institutions  of  higher  education 
offering  graduate  degrees  in  a 
community  development  academic 
program. 

2.  Institutions  of  higher  t^iucation 
offering  undergraduate  degrees  in  a 
community  development  academic 
program  if  no  institutions  of  higher 
education  in  the  standard  iiuMropolitan 
statistical  area  (SMSA)  or  nun-SMSA 
area  in  which  they  are  located  offer 
graduate  degrees  in  a  connnunity 
development  academic  progran). 
(NOTE:  Two-yoar  institutions  of  higher 
education  are  not  eligible  applicants  for 
funding  under  this  program.) 

3.  Area-wide  planning  organizations 
(APOs)  which  apply  on  behalf  of  two  or 
more  institutions  of  higher  education, 
located  in  the  same  SMSA  or  non-SMSA 
area  as  the  APO. 

4.  States  which  apply  on  behalf  of  two 
or  more  institutions  of  higher  education 
located  in  the  State.  If  a  State  is 
approved  for  funding,  institutions  of 


higher  education  located  in  the  State  an; 
not  eligible  recipients.  If  an  APO  is 
approved  for  funding,  institutions  of 
higher  education  located  in  the  SMSA 
or  non-SMSA  non-metropolitan  area 
served  bv  the  APO  are  not  eligible 
recipients. 

C,  Threshold  Requirements 

To  be  eligible  for  ranking, 
applications  must  meet  each  of  the 
following  threshold  requirements: 

1.  The  application  must  be  filed  in  the 
application  form  prescribed  by  HUD, 
and  within  the  required  time  prescribed 
by  the  Request  For  Grant  Application 
(KFGA)  released  pursuant  to  this  notice 

2.  The  application  must  demonstrate 
that  the  applicant  is  eligible  to 
participate. 

3.  The  applicint  must  demonstrate 
that  each  institution  of  higher  education 
participating  in  the  program  as  a 
recipient  has  the  required  academic 
programs  and  faculty  to  carry  out  its 
activities  under  CDWSP.  Each  work 
placement  agency  must  have  the 
required  staff  and  community 
development  work  study  program  to 
i;arrv  out  its  activities  under  CDVVSP 

4.  Institutions  of  higher  education. 
APOs.  and  .States  must  maintain  at  least 
a  50  percent  rate  of  graduation  of 
students  from  the  FY  1992  funding 
round  which  covered  school  years 
September  1992  to  September  1994  in 
order  to  participate  in  the  current  round 
of  CDWSP  funding.  Institutions  of 
higher  education.  APOs.  and  States 
funded  under  the  FY  1992  CDWSP 
funding  round  which  did  not  maintain 
such  a  rate  will  be  excluded  from 
participating  in  the  FY  1995  fimding 
round.  Such  institutions,  APOs,  and 
States  are  eligible  to  participate  in  the 
FY  1996  round. 

D.  Selection  Factors  for  Institutions  of 
Higher  Education  (110  points) 

The  following  factors  will  be 
considered  by  the  Department  in 
evaluating  applications  received  from 
institutions  of  higher  education  in 
response  to  the  solicitation. 

1.  Academic  Progrnm  (53  points,  as 
allocated  below) 

a.  Relative  quality  of  the  academic 
program  offered  by  the  institution  of 
higher  education. 

(1)  Quality  of  the  academic  prov;rani 
in  t(?rins  of  connnunity  or  ec  ononiic 
development,  community  planning,  or 
conuiuinity  management  course 
oifi'rings  and  academic  refjuinMumts  for 
students.  (8  points) 

(2)  Appropriateness  of  the  (urriculun) 
to  prepare  students. for  careers  in 
connnunity  or  economic  developme.-u. 


community  planning,  or  community 
management  fields.  (8  points) 

(3)  Qualifications  of  the  faculty  and 
the  percentage  of  time  they  will  teach  in 
the  academic  area.  (6  points) 

b.  Qualifications  of  the  academic 
supervisor  and  the  percentage  of  time 
he/she  will  commit  to  the  students.  (7 
points) 

c.  Amount  of  resources  to  be     - 
committed  by  the  institution  to  the 
academic  program. 

(1)  Appropriateness  and  adequacy  of 
the  resources  (facilities  and  equipment) 
that  will  be  devoted  to  the  academic 
area.  (2  points) 

(2)  The  degree  to  which  the  applicant 
is  able  to  contribute  funds  to  support 
the  total  cost  of  the  project.  (5  points) 

(3)  The  degree  to  which  the  applicant 
will  use  faculty  and  staff  administrators 
on  staff.  (7  points) 

d.  The  applicant's  success  rate  in 
graduating  students  previously  enrolled 
in  the  HUD  CDWSP  or  similar  work 
study  program.  (10  points) 

2,  Student  Work  Placement 
Assignment  (9  points,  as  allocated 
below) 

a.  The  extent  to  which  the 
participating  students  will  receive  a 
sufficient  number  and  variety  of  work 
placement  assignments.  (3  points) 

b.  The  extent  to  which  the 
assignments  will  provide  practical  and 
useful  experience  to  students 
participating  in  the  program.  (3  points) 

c.  The  extent  to  which  the 
assignments  will  further  the 
participating  students'  preparation  for 
professional  careers  in  community  or 
economic  development,  community 
planning,  or  community  management. 
(3  points) 

3.  Seminars  (4  points) 
The  degree  to  which  the  proposed 

seminars  will  (a)  relate  the  experience 
provided  under  the  work  placement 
assignments  with  the  educational 
experience  provided  under  the 
academic  programs  and  (b)  address 
career  plarming  and  permanent  job 
placement.  (4  points) 

4.  Placement  Opportunities  (13 
points,  as  allocated  below) 

a.  Extent  to  which  the  institution's 
educational  program  (based  on  past 
experience)  leads  directly  and 
immediately  to  career  opportunities  in 
the  community  or  economic 
development,  community  planning,  or 
community  management  fields.  (6 
points) 

b.  The  applicant's  success  in  assisting 
graduates  of  the  HUD  CDWSP  or  similar 
work  study  program  to  find  permanent 
employment  in  community  or  economic 
development,  community  planning,  or 
community  management  agencies.  (7 
points) 


5.  Program  Coordination  and 
Administration  (16  points,  as  allocated 
below) 

a;  The  applicant's  ability  to  track  and 
monitor  the  progress  of  the  students 
previously  enrolled  in  the  HUD  or 
similar  work  study  program,  including 
the  students  who  drop  out  of  the 
program.  (4  points) 

b.  The  degree  to  which  the  Program 
Director  has  clear  responsibility,  ample 
percentage  of  time,  and  sufficient 
institutional  or  academic  authority  to 
coordinate  the  overall  administration  of 
the  program.  (8  points) 

c.  The  adequacy  of  the  applicant's 
plan  for  placing  students  in  work 
placement  assignments  and  keeping 
track  of  the  students.  (4  points) 

6.  Institution's  Commitment  (15. 
points,  as  allocated  below) 

a.  The  extent  to  which  the  applicant 
has  a  recruitment  program  that 
demonstrates  an  active,  aggressive,  and 
imaginative  effort  to  identify  and  attract 
qualified  minorities  and  economically 
disadvantaged  students,  including 

■   students  with  disabilities.  (2  points) 

b.  The  success  of  past  and  current 
efforts  in  preparing  these  students  for 
careers  in  community  or  economic 
development,  community  planning,  or 
community  management.  (6  points) 

c.  The  extent  to  which  the  CDWSP 
award  will  result  in  a  net  increase  of 
these  students  in  these  academic  areas. 
(3  points) 

d.  The  extent  to  which  the  CDWSP 
award  will  not  result  in  a  decrease  in 
the  amount  of  the  institution's  own 
financial  support  available  for  minority 
and  economically  disadvantaged 
students  in  the  academic  areas  or  the 
institution  as  a  whole.  (2  points) 

e.  The  extent  to  which  the  applicant 
has  provided  reasonable 
accommodations  for  students  with 
disabilities  to  enable  them  to  participate 
in  the  college/university's  academic  and 
work-study  programs.  (2  points) 

E.  Selection  Factors  for  Area-Wide 
Planning  Organizations  and  States  (110 
points) 

The  following  factors  will  be 
considered  by  the  Department  in 
evaluating  applications  received  from 
area-wide  planning  organizations  and 
States  in  response  to  this  NOFA. 

1.  Academic  Program  (53  points,  as 
allocated  below) 

a.  Relative  quality  of  the  academic 
program  offered  by  the  institutions  of 
higher  education. 

(1 )  Quality  of  the  academic  program 
in  terms  of  community  or  economic 
development,  community  planning,  or 
community  management  course 


offerings  and  academic  requirements  for 
students.  (8  points) 

(2)  Appropriateness  of  the  curriculum 
to  prepare  students  for  careers  in 
community  or  economic  development, 
community  planning,  or  community 
management  fields.  (8  points) 

(3)  Qualifications  of  the  faculty  at 
each  college/university  listed  in  the 
submission  and  the  percentage  of  time 
they  will  teach  in  the  academic  area.  (6 
points) 

b.  Qualifications  of  the  academic  area 
supervisor  at  each  college/university 
listed  in  the  submission  and  the 
percentage  of  time  he/she  will  commit 
to  the  students.  (7  points) 

c.  The  applicant's  and  institution's 
plan  for  the  use  of  its  facilities, 
equipment  and  financial  resources  in 
support  of  the  CDWSP.  (2  points) 

d.  The  degree  to  which  each  college/ 
university  listed  in  the  application  is 
able  to  contribute  funds  to  support  the 
total  cost  of  the  project.  (5  points) 

e.  The  degree  to  which  each  college/ 
university  listed  in  the  application  will 
utilize  faculty  and  staff  administrators 
on  stafT.  (7  points) 

f.  The  success  rate  of  each  institution 
of  higher  education  applying  under  the 
applicant  in  graduating  students 
previously  enrolled  in  the  HUD  CDWSP 
or  similar  work  study  program.  (10 
points) 

2.  Student  Work  Placement 
Assignment  (9  points,  as  allocated 
below) 

a.  The  extent  to  which  the 
participating  students  will  receive  a 
sufficient  number  and  variety  of  work 
placement  assignments.  (3  points) 

b.  The  extent  to  which  the 
assignments  will  provide  practical  and 
useful  experience  to  students 
participating  in  the  program.  (3  points) 

c.  The  extent  to  which  the 
assignments  will  further  the 
participating  students'  preparation  for 
professional  careers  in  community  or 
economic  development,  community 
planning,  or  community  management. 
(3  points) 

3.  Seminars  (4  points) 

The  degree  to  which  the  proposed 
seminars  will  (a)  relate  to  the  experience 
provided  under  the  work  placement 
assignments  with  the  educational 
experience  provided  under  the 
academic  program  and  (b)  address 
career  planning  and  permanent  job 
placement. 

4.  Placement  Opportunities  (13 
points,  as  allocated  below) 

a.  The  extent  to  which  the  educational 
program  for  each  college/university 
listed  in  the  application  (based  on  past 
experience)  leads  directly  and 
immediately  to  career  opportunities  in 
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commanity  or  economic  development, 
community  piamiing  or  community 
management  fields.  (6  points) 

b.  The  applicant's  success  in  assisting 
graduates  of  the  HUD  Community 
Development  Work  Study  Program 
(CDVVSP)  or  similar  work  study  program 
to  find  permanent  employment  in 
community  or  economic  development, 
community  planning,  or  community 
management  agencies.  (7  points) 

5.  Program  Coordination  and 
Administration  (16  points,  as  allocated 
below) 

a.  The  extent  to  which  the  applicant 
has  established  a  committee  to 
coordinate  activities  between  program 
participants  to  advise  the  recipient  on 
policy  matters,  to  assist  the  recipient  in 
r.inking  and  selection  of  participating 
students,  and  to  review  disputes 
concerning  compliance  with  program 
agreements  and  performance.  (8  points) 

b.  The  applicant's  ability  to  track  and 
monitor  progress  of  students  enrolled  in 
the  program  and  those  who  drop  out.  (4 
[>oints) 

c.  The  adequacy  of  the  applicant's 
plan  for  placing  students  in  work 
placement  assignments  and  keeping 
track  of  the  students.  (4  points) 

6.  Institution's  Commitment  (15 
points,  as  allocated  below) 

a.  The  extent  to  which  the  applicant 
has  a  recruitment  program  that 
demonstrates  an  active,  aggressive,  and 
imaginative  effort  to  identify  and  attract 
qualified  minorities  and  economically 
disadvantaged  students,  including 
students  with  disabilities.  (2  points) 

b.  The  success  of  past  and  current 
efforts  of  colleges/  universities  listed  in 
the  application  in  preparing  these 
students  for  careers  in  community  or 
economic  development,  community 
planning,  or  commimity  management. 
|6  points) 

I      c.  Thi:  i^<tent  to  which  the  CDWSP 
award  will  result  in  a  net  increase  of 
these  students  in  these  academic  areas. 
(.3  points) 

I     d.  The  extent  to  which  the  CDVVSP 
award  will  not  result  in  a  decrease  in 
the  amount  of  the  institutionss  own 
financial  support  available  for  minority 
and  economically  disadvantaged 
students  in  the  academic  areas  or  the 
institution  as  a  whole.  (2  points) 

I      e.  The  extent  to  which  the  applicant 
has  provided  reasonable 
accommodations  for  students  with 
disabilities  to  enable  them  to  participate 
in  the  college/university  academic  and 
work-study  program.  (2  points) 

F.  Obtaining  Application 

I     For  an  application  kit.  contact  HUD 
USER,  ATTN:  Communitv  Development 
Work  Study  Program,  P.O.  Box  B091. 


L 


Rockville.  Maryland  20850. 
Applications  may  be  requested 
beginning  January  30.  1995.  Requests  for 
application  kits  must  be  in  writing,  but 
may  be  faxed  to  301-251-5747.  (This  is 
not  a  toll-free  number).  Please  refer  to 
FR-3843,  and  provide  your  name, 
address  (including  zip  code)  and 
telephone  number  (including  area  code). 

G.  Submitting  Applications  and 
Deadline  Date 

Applications  for  funding  under  this 
NOFA  must  be  complete  and  must  be 
physically  received  in  the  place 
designated  in  the  application  kit  for 
receipt,  by  4;30  pm  EST  on  March  31. 
1995.  The  deadline  date  and  time  will 
be  firm  as  to  date  and  hour.  In  the 
interest  of  fairness  to  all  competing 
applicants,  the  Department  will  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
practice  into  account  and  make  early 
submission  of  their  materials  lo  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
deliver),'  related  problems. 

Following  the  expiration  of  the 
application  submission  deadline.  HUD 
will  review  and  rank  applications  in  a 
manner  consistent  with  the  procedures 
described  in  this  Notice  and  the 
provisions  of  the  program  regulations  at 
24  CFR  570.425. 

Applicants  must  complete  and  submit 
applications  in  accordance  with 
instructions  contained  in  the 
application  kit.  The  contents  of  the 
appUcation  kit  will  include  the 
following,  as  specified  in  the  RFGA: 

(a)  Transmittal  letter. 

(b)  A  completed  and  signed  Standard 
Form  424.  Application  For  Federal 
Assistance. 

(c)  Abstract. 

(d)  Table  of  ContenU. 

(e)  Proposal  narrative  statement 
addressing  the  factors  for  award. 

If]  Student/recipient  binding 
agreement. 

(g)  Recipient/student  work  plac^iment 
agreement. 

(h)  ManagtimentyWorkplan. 

(i)  Resumes  of  key  staff  and  faculty. 

(j)  Budget  for  resident  and  non- 
resident students. 

(k)  Tuition  and  Fee  Schedule. 

(1)  Audit/financial  management 
system  information. 

(m)  If  applicable,  document  verifying 
a  50  per  ceni  rate  of  graduation  of 
students  from  the  FY  1902  funding 
round. 

(n)  Certification  by  IPA  or  oignizant 
audit  agency  of  applicant's  financial 
management  system. 

(n)  Drug-Free  Workplace  Cnrtificiition. 


(p)  Certification  on  HUD  Form  2880. 
Applicant/Recipient  Disclosure,  Up<ljte 
Report,  disclosing  receipt  of  at  least 
$200,000  in  covered  assistance  during 
the  fiscal  year,  pursuant  to  24  CFR  part 
12,  subpart  C.  Accountability  in  the 
Provision  of  HUD  Assistance. 

(q)  Disclosure  of  Lobbying  Activities 
on  SF-LLL  must  be  used  to  disclose 
lobbying  with  other  than  Federally 
appropriated  funds  at  the  time  of 
application  if  the  applicant  da;nus  it 
applicable. 

H.  Corrections  to  Deficient  Applications 

After  the  submission  deadline  date, 
HUD  will  screen  each  application  to 
determine  whether  it  is  complete.  If  an 
application  lacks  certain  technical  items 
or  contains  a  technical  error.  su<;h  as  an 
incorrect  signatory,  HUD  will  notify  ihe 
applicant  in  writing  that  il  has  14 
calendar  days  from  the  date  of  HUD's 
written  notification  to  cure  the  techniial 
deficiency.  If  the  applicant  fails  lo 
submit  the  missing  material  within  the 
14-day  cure  period,  HUD  will  disqualify 
the  application. 

This  14-day  cure  period  applies  only 
to  non-substantive  deficiencies  or 
errors.  Any  deficiency  capable  of  cure 
will  involve  only  items  not  necessary 
for  HUD  to  assess  the  merits  of  an 
application  against  the  factors  specified 
in  this  NOFA. 

I.  Funding  Highly  Rated  Applications 

HUD  may  provide  assistance  to 
support  a  number  of  students  that  is  less 
than  the  number  requested  under 
applications,  in  order  to  provide 
assistance  to  as  many  highly  rated 
applications  as  possible.  In  addition. 
HUD  may  recommend  a  lower  funding 
level  than  the  requested  ammmt  for 
tuition,  work  stipend,  books  and 
additional  support. 

|.  Other  Matters 

1 .  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  bla)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  notice  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
the  relationship  between  the  federal 
g<jvermnent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  «inder  the 
Ortler. 

2.  Impart  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Execiitivr 
Order  12f)0(i.  The  Family,  has 
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determined  that  tliis  notice  will  liktdy 
have  a  benefic:ial  impact  on  family 
formation,  maintenance,  ajid  general 
well-being.  Accordingly,  since  the 
impfict  on  the  family  is  beneficial,  no 
further  review  is  considered  necessary. 

3.  Afcountability  in  the  Provision  of 
HU[)  Assistance 

HUD  has  promulgated  a  final  rule  to 
inipjemont  section  102  of  the 
Dopiulment  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act).  The  final  rule  is  codified 
at  24  CFR  part  12.  Section  102  contains 
a  number  of  provisions  that  are 
desi|»ned  tcf  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
admiinistered  bv  HUD.  On  January  16, 
1992.  HUD  published  at  57  FR  1942. 
additional  information  that  gave  the 
public  (including  applicants  for.  and 
recipients  of,  HUD  assistance)  further 
information  on  the  implementation, 
public  access,  and  disclosure 
requirements  of  section  102.  The 
documentation,  public  access,  and 
disclosure  requirements  of  section  102 
are  applicable  to  assistance  awarded 
under  this  NOFA  as  follows: 

a.  Documentation  and  Public  Access 

HUD  will  ensure  documentation  and 
other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  Federal 
Register  notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b), 
and  the  notice  published  in  the  Federal 
Register  on  January  16,  1992  (57  FR 
1942),  for  further  information  on  these 
requirements.) 

b.  HUD  Responsibilities — Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  three  years.  All  reports, 
both  applicant  disclosures  and  updates, 
will  be  made  available  in  accordance 


with  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  (See  24 
CFR  part  12.  subpart  C.  and  the  notif:e 
published  in  the  Federal  Register  on 
Januar>'  16.  1992  (57  FR  1942).  for 
furtlier  information  on  these  disclosur<> 
requirements.) 

c.  State  Disclosures 

States  receiving  assistance  under  this 
NOFA  must  make  all  applicant 
disclosure  reports  available  to  the 
public  for  three  years.  Required  update 
reports  must  be  made  available  along 
with  the  applicant  disclosure  reports, 
but  in  no  case  for  a  period  less  than 
three  years.  Each  State  and  unit  of 
general  local  government  may  use  HUD 
Form  2880  to  collect  the  disclosures,  or 
may  develop  its  own  form.  (See  24  CFR 
part  12,  subpart  C,  and  the  notice 
published  in  the  Federal  Register  on 
January  16,  1992  (57  FR  1942)  for 
further  information  on  these  di.sciosure 
requirements.) 

4.  Prohibition  Against  Advance 
Information  on  Funding  Decisions 

HUD's  regulation  implementing 
section  103  of  the  HUD  Reform  Act, 
codified  as  24  CFR  part  4,  applies  to  the 
funding  competition  announced  today. 
The  requirements  of  the  rule  continue  to 
apply  until  the  announcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  part  4  from  providing 
advance  information  to  any  person 
fother  than  an  authorized  employee  of 
HUD)  cohceming  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Persons 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permitted 
under  24  CFR  part  4. 

Apphcants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice),  (202)  708-1112 
(TDD).  These  are  not  toll-free  numbers. 
The  Office  of  Ethics  can  provide 
information  of  a  general  nature  to  HUD 
employees,  as  well.  However,  a  HUD 
employee  who  has  specific  progranj 
questions,  such  as  whether  particular 
subject  matter  can  be  discussed  with 
persons  outside  the  Department,  should 
contact  his  or  her  field  Office  Counsel, 
or  Headquarters  counsel  for  the  program 
to  which  the  question  pertains. 

5.  Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  112  of  the  HUD  Reform  Act 
added  a  new  section  13  to  the 
Department  of  Housing  and  Urban 


Development  Act  (42  U  S.C.  3531  et 
seq.).  .Sectioa  13  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosiu*  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  infiuence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Departnufnt 
and  those  who  are  paid  to  provide  the 
infiuence.  The  second  restricts  the 
payment  of  fe(»s  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

HUD  regulations  implementing 
Section  13  are  at  24  CFR  Part  86.  If 
readers  are  involved  in  any  efforts  to 
infiuence  the  Etepartment  in  these  ways, 
they  are  urged  to  read  the  regulation, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule. 

Any  questions  about  the  rule  should 
be  directed  to  the  Office  of  Ethics.  Room 
2158.  Department  of  Housing  and  l.irban 
Development,  451  7th  Street.  S\V.. 
Washington.  DC  20410-3000. 
Telephone:  (202)  708-3815  (voice). 
(202)  708-1112  (TDD).  (These  are  not 
toll-free  numbers.)  Forms  neccssar\-  fur 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

6.  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
Section  319  of  the  Department  of 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990 
(31  U.S.C.  1352)  and  the  implementing 
regulations  at  24  CFR  part  87.  Tnese 
authorities  prohibit  recipients  of  federal 
contracts,  grants,  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  Branches  of  the 
Federal  Government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  unless  the 
recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connt>ction 
with  the  assistance. 

7  The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget,  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
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of  1980 (44  U.S.C. 3501-3520) and 
assigned  0MB  control  number  2535- 
0084. 

8.  The  assistance  under  this  NOFA  is 
categorically  excluded  from  review 
under  the  National  Environmental 
Policy  Act.  pursuant  to  24  CFR  50.20(b). 

K.  The  Catalog  of  Federal  Domestic 
Assistance  Program 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  14.234. 

Authority:  42  U.S.C.  5301-5320:  42  U.S.C. 
3535(d):  24  CFR  570.402. 

Dated:  January  5,  1995. 
Michael  A.  Stegman, 

Assistant  Secretory  for  Policy  Development 
and  Research. 
|FR  Doc.  95-1417  Filed  1-19-95;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  907 

[Docket  No.  R-95-1704;  FR-3573-F-02] 

RIN  2577-AB38 

Homeownership  Demonstration 
Program  in  Omaha,  NE 

agency:  Office  of  the  Secretary.  HUD. 
ACTION:  Final  rule. 


JMI 


SUMMARY:  This  final  rule  implements 
section  132  of  the  Housing  and 
Community  Development  Act  of  1992. 
Section  132  establishes  a  demonstration 
program  to  facilitate  self-sufficiency  and 
permits  the  homeownership  sale  of 
single  family  homes  administered  by  the 
Housing  Authority  of  the  City  of  Omaha 
in  the  State  of  Nebraska.  The  purpose  of 
the  demonstration  is  to  exhibit  the 
effectiveness  of  promoting 
homeowrnership  and  providing  support 
services. 

EFFECTIVE  DATE:  January  20,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Van  Buskirk,  Homeow-nership  Division, 
Office  of  Public  and  Indian  Mousing. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW.. 
Room  4112.  Washington.  DC  20410. 
Telephone  number,  voice  (202)  708- 
4233,  TDD  (202)  708-0850.  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  January  24, 1994  (59  FR  3626). 
HUD  published  an  interim  rule 
implementing  section  132  of  the 
Housing  and  Community  Development 
Act  of  1992  (Pub.  L.  102-550.  approved 
Oct.  28. 1992)  (section  132).  Section  132 
establishes  a  demonstration  program  to 
facilitate  self-sufficiency  and  to  permit 
the  homeownership  sale  of  single  family 
homes  administered  by  the  Housing 
Authority  of  the  City  of  Omaha  in  the 
State  of  Nebraska.  The  purpose  of  the 
demonstration  is  to  exhibit  the 
effectiveness  of  promoting 
homeownership  and  providing  support 

services. 

The  interim  rule  was  closely  modeled 
on  the  interim  nde  for  the  Section  5(h) 
HomeouTiership  Program,  codified  in  24 
CFR  part  906.  The  Housing  Authority 
for  the  City  of  Omaha  (Housing 
Authority),  which  is  administering  this 
demonstration  program,  is  already 
administering  a  homeownership 
program  approved  pursuant  to  section 
5(h)  of  the  United  States  Housing  Act  of 
1937.  and  it  has  indicated  to  HUD  that 


it  wishes  to  operate  the  two  programs  in 
a  similar  fashion.  While  this 
demonstration  program  and  the  Section 
5(h)  program  are  similar,  the  preamble 
to  the  interim  rule  described  several 
differences  (59  FR  3626). 

HUD  is  publishing  this  final  rule  for 
effect  immediately  upon  publication. 
Generally,  in  accordance  with  section 
7(o)  of  the  Department  of  Housing  and 
Urban  Development  Act.  HUD  does  not 
publish  a  rule  or  regulation  for  effect 
until  after  the  expiration  of  the  30-day 
calendar  period  beginning  on  the  day 
after  the  rule  or  regulation  is  published. 
However,  because  section  l,32(g)  of  the 
Housing  arid  Community  Development 
Act  of  1992  provides  that  the  final  rule 
implementing  the  Homeownership 
Demonstration  Program  in  Omaha. 
Nebraska  "shall  take  effect  upon 
issuance."  the  section  7(o)  provision 
does  not  apply  to  this  final  rule. 

II,  Comments  on  the  January  24, 1994 
Interim  Rule 

HUD  solicited  public  comments  on 
the  interim  rule  implementing  the 
Homeownership  Demonstration 
Program  in  Omaha,  Nebraska.  By  the 
expiration  of  the  public  comment  period 
on  March  25. 1994.  HUD  had  received 
two  comments,  one  from  the  Housing 
Authority  of  the  City  of  Omaha 
(Housing  Authority),  and  one  from  the 
Public  Housing  Agency  of  Saint  Paul. 
Minnesota  (Saint  Paul  Housing  Agency). 
The  final  rule  contains  four  changes  to 
the  interim  rule,  as  further  described 
below,  in  response  to  public  comments: 
(1)  HUD  has  deleted  §  907.5(b);  (2)  HUD 
has  deleted  the  requirement  in 
§  907.6(b)  for  fire  and  safety  inspections; 
(3)  HUD  has  added  applicants  for  public 
housing  as  eligible  homebuyers  in 
§  907.8(c);  and  (4)  HUD  has  revised 
§  907.8(d)  to  acknowledge  that  the 
Housing  Authority  may  submit  for 
HUD'S  approval  an  order  of  preference 
for  participants.  The  following 
discussion  summarizes  the  comments 
and  provides  HUD's  responses  to  those 
comments. 

1.  The  Housing  Authority  objected  to 
certain  sections  of  the  interim  rule  that 
were  modeled  on  the  Section  5(h) 
interim  regulations  (codified  at  24  CFR 
part  906),  asserting  that  the  borrowed 
language  in  those  sections  is 
inapplicable  to  this  demonstration 
program.  One  of  these  sections  is 
§  907.5(b),  regarding  negotiations  with 
residents  wishing  to  initiate  a 
homeownership  plan.  The  Housing 
Authority  stated  that  section  132  would 
not  exist  if  the  Housing  Authority  did 
not  already  desire  to  implement  a 
homeownership  program. 


The  other  section  is  §  907.8(d),  in  tht; 
last  sentence  rtigarding  the  ord«^r  of 
preference  for  participants,  which  ends 
•in  accordance  widi  HUD  approved 
preferences."  The  Housing  Authority 
stated  that  this  sentence  may  be 
confusing,  asserting  that  section  132 
gives  the  Housing  Authority  the  right  to 
make  its  own  order  of  preference,  and 
suggesting  that  die  sentence  would  more 
clearly  read:  "•  *  *  in  accordance  with 
preferences  as  established  by  the 
Housing  Authority  and  approved  by 

HUD." 

HUD  Response:  HUD  agrees  with  I  hi; 
Housing  Authority  that  the  first 
sentence  of  §  907.5(b)  is  inapposite, 
given  that  the  Housing  Authority  has 
initiated  the  homeownership  program. 
The  remaining  two  sentences  of 
§'JC  7.5(b)  encourage  the  Housing 
Authority  to  maximize  resident 
participation  in  planning  and 
implementing  the  homeownership 
program.  While  HUD  continues  to 
encourage  maximum  resident 
participation,  it  agrees  that  it  does  not 
need  to  include  such  advice  in  the  rule 
and  therefore  has  deleted  §907. 5(b). 

With  regard  to  §  907.8(d),  HUD  dons 
not  object  to  a  process  in  which  the 
Housing  Authority  develops  and 
submits  to  HUD  an  order  of  preforenci! 
for  participants,  and  has  changed  the 
section  of  the  rule  accordipgly. 

2.  The  Housing  Authority  objorted  to 
several  other  provisions  of  the  interim 
rule,  asserting  that  they  arc  otherwise 
inappropriate  for  this  demonstration 
program.  The  first  such  provision  is 
§  907.5(a),  in  the  third  sentence 
regarding  consultation  about  vacant 
units  with  resident  organizations  or 
resident  management  corporations.  The 
Housing  Authority  remarked  that  such 
consultation  every  time  there  is  a 
vacancy  would  be  repetitive,  since  the 
Housing  Authority  would  already  have 
consuhed  both  residents  and  their 
organizations  in  developing  the  plan. 
The  Housing  Authority  further  nott.d 
that  this  provision  is  unnecessary,  sinci? 
the  Housing  Authority  does  not  intend 
to  sell  vacant  units. 

HUD  Response:  Section  907.5(h)  lioiis 
not  require  repetitive  resident 
consultation  whenever  there  is  a 
vacancy.  It  requires  that  resident 
consultation  take  place  during  the 
process  of  developing  the 
homeownership  plan  even  if  the  plan 
encompasses  vacant  units.  Once  th<; 
plan  is  developed  and  approved  by 
HUD.  the  rule  does  not  require  fiirtho. 
consultation  when  a  unit  included  in 
the  homeownership  program  l)econios 

vacant. 

The  Housing  Authority  also  objot  tci! 
to  the  first  sentence  in  §907.8(f;), 


regarding  homebuyer  eligibility,  as 
inappropriate  for  this  demonstration 
program.  The  Housing  Authority 
asserted  that  applicants  for  public 
housing,  as  well  as  residents,  could  be 
eligible  to  become  homebuyers,  and 
therefore  that  the  sentence  should  be 
amended  to  allow  such  applicants  to  be 
eligible. 

HUD  Response:  HUD  agrees  that 
applicants  for  public  housing  can  also 
be  eligible  homebuyers  and  has 
modified  §  907.8(c)  accordingly. 

Another  provision  that  the  Housing 
Authority  regarded  as  inappropriate  to 
this  demonstration  program  is  §907.11, 
regarding  maintenance  reserves.  The 
Housing  Authority  remarked  that  this 
requirement  is  unusual  for  the  single 
family  homes  affected  by  this  program, 
and  that  these  reserves  would  not  be 
necessary  if  the  qualifying  resident  was 
required  to  have  sufficient  income. 
HUD  Response:  HUD's  previous 
experiences  in  overseeing  low-income 
homeownership  has  demonstrated  that 
those  administering  such  programs  must 
provide  adequately  for  foreseeable 
future  maintenance  needs.  Failure  to 
take  such  expenses  into  account  can 
lead  to  defaults  and  foreclosures 
because  homeowners  could  not 
withstand  the  financial  impact  of  such 
expenses.  The  provision  in  the  rule 
gives  the  Housing  Audiority  two  options 
for  handling  foreseeable  maintenance 
costs.  The  Housing  Authority  can  either 
establish  maintenance  reserves  or  it  can 
demonstrate  that  homebuyer  income 
will  be  sufficient  over  the  long  term  to 
manage  the  expense. 

The  Housing  Authority  also 
commented  that  several  sections  of  the 
interim  rule  contain  inappropriate 
references  to  cooperatives, 
condominiums,  or  entities  as 
purchasers.  These  sections  include 
§§907,7(a),  907.7(b),  907.8(c)(2).  and 
907.2D(h).  The  Housing  Authority  stated 
that  section  132  confines  this  program 
to  single  family  homes,  such  that 
families,  not  entities,  will  be  the 
purchasers. 

HUD  Response:  The  rule  gives  the 
Housing  Authority  flexibility  to 
structure  the  terms  of  purchase  in  a 
number  of  different  ways,  including  by 
means  of  a  cooperative  or  a 
condominium.  HUD  understands  that  at 
this  time  the  Housing  Authority  does 
not  believe  that  it  needs  the  flexibility. 
However,  it  is  important  to  allow 
maximum  flexibility  in  the  future  to 
accommodate  possible  changes  in 
circumstances  without  resorting  to  a 
waiver  or  change  in  the  regulation. 

The  final  aspect  of  the  interim  rule 
that  the  Housing  Authority  found 
inappropriate  to  this  demonstration 


program  is  the  reference  in  several 
sections  to  affirmative  fair  housing 
marketing  strategies.  These  sections 
include  §§  907.7(b).  907.8(d),  and 
907.20(n).  The  Housing  Authority  stated 
that  it  intends  to  sell  only  to  residents, 
and  that  marketing  strategies  should 
therefore  only  be  required  if  it  ever 
intends  to  sell  units  to  other  than  its 
residents. 

HUD  Response:  Implementing  this 
demonstration  program  in  accordance 
with  fair  housing  objectives  is  of  the 
utmost  importance.  The  final  rule  has 
retained  almost  verbatim  the  civil  rights 
related  program  requirements  contained 
in  the  interim  rule.  Additionally,  in 
response  to  the  Housing  Authority's 
comment  above,  the  final  rule  includes 
as  eligible  homebuyers  both  current 
residents  and  applicants  for  public 
housing.  Since  HUD  has  changed  the 
rule  in  this  manner,  the  Housing 
Authority  must  comply  with 
§§  907.7(b).  907.8(d).  and  907.20(n)  of 
the  rule.  The  affirmative  fair  housing 
marketing  strategy  is  thus  an  integral 
part  of  this  program,  especially  in  view 
of  the  fact  that  the  potential  market  for 
this  program  is  602  units  or  20  percent 
of  the  total  units  administered  by  the 
Housing  Authority. 

3.  The  Housing  Authority  also 
objected  to  two  sections  of  the  interim 
rule  containing  language  that  it  asserted 
is  unnecessary  to  the  rule.  First,  it 
objected  to  the  parenthetical  sentence  in 
§  907.2.  regarding  the  20  percent  ceiling. 
It  asserted  that  this  parenthetical  is 
unnecessar>'  and  may  lead  to  confusion. 
esp)ecially  with  regard  to  additional 
units  developed  by  the  Housing 
Authority.  The  Housing  Authority 
explained  that  the  manner  in  which  it 
may  have  acquired  any  particular  single 
family  home  and  when  it  acquired  that 
home  is  irrelevant.  Second,  it  objected 
to  the  parenthetical  example  in  the 
second  sentence  of  §  907.8(c),  describing 
sources  of  funds  that  a  cooperative 
homeownership  plan  may  include, 
claiming  it  is  umiecessarv'. 

HUD  Response:  The  parenthetical 
language  must  remain  to  describe 
properly  the  statutory-  requirement  that 
the  demonstration  program  mav  be 
applied  to  not  more  that  20  percent  of 
the  total  number  of  public  housing  units 
administered  by  the  Housing  Authority. 
The  total  number  of  public  housing 
units  administered  by  the  Housing 
Authority  can  be  expected  to  change 
over  time  as  units  are  sold  and  as  other 
units  are  added  to  the  Housing 
Authority's  inventory.  If  the  20  percent 
requirement  were  permitted  to  be 
reapplied  to  whatever  the  current 
number  of  units  is  at  a  given  time,  the 
Housing  Authority  would  conceivably 


be  able  to  continue  selling  units  until  it 
reached  a  level  at  which  20  percent 
would  no  longer  equal  a  whole  unit.  For 
example,  if  it  began  with  100  units  and 
sold  20  percent  (20  units).  80  units 
would  remain.  It  could  then  reapplv  th»r 
20  percent  standard  and  sell  20  percfsnt 
of  80  units  (16  units),  and  then  have  fi4 
units  remaining.  The  process  would 
then  go  on  until  only  4  units  were  l«-ft  - 
and  applying  20  percent  would  leavj- 
less  than  a  whole  unit.  Clearly  this  was 
not  the  way  that  Congress  contemplated 
the  20  percent  provision  to  be  applijrd. 
Therefore,  the  20  percent  should  be 
applied  once  (as  of  the  enactment  date 
of  the  law.  October  28.  1992)  to 
establish  a  base  figure.  HUD  calculated 
that  20  percent  of  the  total  units  at  the 
time  of  enactment  was  602  units.  Tht? 
Housing  Authority  should  also  be  able 
to  add  20  percent  of  any  newly  acquired 
units  that  are  not  replacement  units  to 
the  base  figure  as  well.  Newly  acquired 
units  that  are  replacement  for  units  that 
left  the  Housing  Authority's  inventory 
should  not  be  counted,  since  the  iinits 
they  are  replacing  were  already  taken 
into  consideration  in  establishing  the 
base  figure  of  602  units. 

4.  The  Housing  Authority  object(«i  to 
two  provisions  of  the  interim  rule  as 
burdensome  or  wasteful.  First,  the 
Housing  Authority  suggested  that  the 
requirement  in  the  third  sentence  of 
§  907.6(b)  for  fire  and  safety  inspections 
by  local  officials  would  be  duplicative, 
since  the  Housing  Authority  will  have 
already  inspected  the  property  several 
times.  This  requirement  would  be 
difficult,  if  not  impossible,  to  fulfill, 
remarked  the  Housing  Authority,  since? 
the  City  of  Omaha  does  not  normally 
conduct  such  inspections  of  existing 
single  family  homes. 

HUD  Response:  HUD  did  not  intend 
to  create  a  burden  in  terms  of 
inspections  beyond  that  customarily 
imposed  by  the  locality.  HUD  has 
therefore  deleted  this  requirement. 

Second,  the  Housing  Authority 
commented  that  the  environmental 
review  required  in  §  907.18(d)  would  Ihj 
an  unwarranted  expense  to  the  taxpayer, 
since  HUD  will  have  already  reviewed 
all  the  single  family  homes  in  the 
program. 

HUD  Response:  The  regulations  in  24 
CFR  pai|t-50  establish  HUD's 
responsibilities  in  complying  with 
several  em'ironmental  requirements, 
includingijie  National  Environmental 
Policy  Act  (NEPA).  In  approving  the 
homeownership  plan.  HUD  must 
consult  these  regulations  to  determine 
which  if  any  of  these  requirements 
apply.  While  HUD  intends  to  perforin 
its  obligations  in  a  rational  and  cost- 
effective  manner,  it  cannot  categoriccilly 
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dispense  with  its  environmental 
responsibilities. 

5.  The  Public  Housing  Agency  of 
Saint  Paul,  Minnesota  {Saint  Paul 
Housing  Agency)  suggested  that  instead 
of  approving  a  separate  honieownership 
demonstration  program,  HIJD  should 
develop  various  alternative  programs  to 
be  approved  and  administered  under 
the  Section  5(h)  regulations.  According 
to  the  Saint  Paul  Housing  Agency,  one 
such  alternative  could  be  this  Omaha 
Demonstration  Program,  with  its 
mandate  to  affirmatively  further  fair 
housing  objectives.  A  second  such 
alternative  could  be  the  program  that 
the  Saint  Paul  Housing  Agency  h^s 
developed,  which  provides  for 
honieownership  through  a  leas«j/ 
purchase  contract  with  financial 
assistance.  A  third  such  alternative 
louKl  be  a  program  geared  toward  a 
metropolitan  area  and  its  special  needs 
for  affordable  housing  solutions.  The 
Saint  Paul  Housing  Authority  remarked 
thai  by  providing  different  variations  of 
homeownership  programs,  HUD  would 
allow  housing  agencies  discretion  to 
implement  a  program  to  meet  local 
needs  while  staying  within  the  Section 
.5(h)  guidelin»«. 

HUD  Response:  HUD  agrees  that  the 
Section  5(h)  program  should 
accommodate  many  different  models 
and  has  striven  to  preserve  such 
flexibility  in  the  recently  pubhshed 
final  Section  5(h)  nde.  HUD  did  not 
initiate  the  Omaha  demonstration 
program.  The  primary-  innovation 
permitted  by  the  Omaha  demonstration 
that  could  not  be  accommodated  by  the 
existing  Section  5(h)  program  is  the 
wide  discretion  granted  to  the  Omaha 
Housing  Authority  to  select  who  is 
eligible  to  participate  in  the  program.  In 
most  other  respects,  the  Omaha 
Demonstration  Program  closely  parallels 
the  Section  5(h)  program. 

III.  Other  Matters 

National  Environnwntal  Policy  Act 

At  tlie  time  of  the  development  of  the 
interim  rule,  a  Finding  of  No  Significant 
Impact  with  respect  to  the  environment 
was  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50, 
implementing  section  102(2MC)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4332.  That  Finding 
r»>mains  applicable  to  this  final  rule,  and 
is  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  Offia;  of  Rules 
Docket  Clerk,  451  Seventh  .Street  SW., 
Room  10276.  Washington,  DC  20410- 
0300. 


Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibifity  Act  (3  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
pubUcation,  and  by  approving  it 
certified  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  is  limited  in  .scope  to  Omaha, 
Nebraska. 

Executive  Order  12606.  The  Family 

The  General  Coimsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  or 
general  well-being,  except  to  the  extent 
that  the  program  authorized  by  the  rule 
increases  homeownership  opportunities 
for  low-income  families  in  Omaha, 
Nebraska.  Any  such  impact  is  beneficial 
and  merits  no  further  review  under  the 
Order. 

Executive  Order  12611.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6{a)  of 
Executive  Order  12611.  Federalism,  has 
determined  that  the  policies  contaiiwd 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  this  rule  is  not  subject  to  review 
under  the  order. 

Semi- Annual  Agenda  of  Regulations 

This  rule  was  listed  as  sequence 
number  1895  in  HUDs  Semiannual 
Agenda  of  Regulations  published  on 
November  14.  1994  (59  FR  57632. 
57673)  under  Executive  Order  12886 
and  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  24  CFR  Part  907 

Low  and  moderate  income  housing. 
Public  housing.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  interim  rule,  which 
amended  title  24  of  the  Code  of  Federal 
Regulations  by  adding  a  new  part  907  to 
ciiapter  IX.  and  which  was  published  in 
the  Federal  Register  on  January  24, 
1994  (59  FR  3626),  is  adopted  as  a  final 
rule  with  the  following  changes: 

PART  907-HOMEOWNERSHIP 
DEMONSTRATION  PROGRAM 

1.  The  authority  citation  for  part  907 
continues  to  read  as  follows: 

Authnrity:  42  U.S.C.  353Mdj;sec.  132,  Pub. 
L.  102-550.  106  Stat.  3712-3713. 


§907.1    [Amended] 

2.  Section  907. 1  is  amended  by 
removing  the  paragraph  designation  and 
the  paragraph  heading  for  p;iragraph  la), 
and  by  removing  par;5grapb  (b). 

§907.5    {Amended] 

3.  Section  907.5  is  amended  by 
removing  the  paragraph  designation  and 
the  paragraph  heading  for  paragraph  (a). 
and  by  remm  ing  paragraph  (b). 


§907.6    [Amended] 

4.  In  §  907.6,  paragraph  (b)  is 
amended  by  removing  from  the  middle 
of  sentence  three  that  begins  with  "Hie 
Housing  Authority  prior    *   *   "Mhe 
phrase  "and  that  the  property  has 
passed  rec  ent  fire  and  other  applicable 
safety  inspet  tions  conducted  by 
appropriate  local  officials". 

5.  Section  907.8  is  amended  by 
revising  the  first  sentence  in  the 
introductory  text  of  paragraph  (c).  and 
by  revising  paragraph  (d),  to  rea<l  as 
follows: 

§  907.8    Purchaser  eligibility  and  seiection. 

*  *         •         •         * 

(c)  Homebuyer  eligibility.  Eligibility 
shall  be  limited  to  residents  and 
applicants  for  public  housing,  who  are 
capable  of  assuming  the  financial 
obligations  of  homeownership  under 
minimum  income  standards  for 
affordability,  taking  into  account  tlie 
unavailability  of  public  housing 
operating  subsidies  and  modernization 
funds  after  conveyance  of  the  property 
by  the  Housing  Authority.  *   *   * 

•  •        •         *        • 

(d)  Procedures/Affirmative  Fair 
Housing  Marketing  Strategy.  The 
Housing  Authority  must  establish 
wTitten  equitable  procedures  for 
identifying  and  selecting  eligible 
families  to  participate  in  the 
homeownership  program.  The  Housing 
Authority  must  have  an  affirmative  fair 
housing  marketing  strategy  that  applies 
whenever  homeownership 
opportunities  are  noade  available  to 
other  than  current  residents  of  the 
property.  Selections  made  from  the 
Housing  Authority's  waiting  list  for  the 
homeownership  program  must  be  in  a 
nondiscriminatory  manner  in 
accordance  with  preferences  as 
submitted  by  the  Housing  Authority  and 
approved  by  HUD. 

Dated:  ^inuary  12. 1995. 
Henry  G.  Cisneros, 
Secretary. 
|FR  Doc.  05-1414  Filed  l-l'9-a5:«:4r»ani| 
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JMI 


summary:  On  Monday.  August  23.  199.3. 
the  Department  of  Energy  (DOE  or 
Department)  published  a  proposed  rule 
amending  furnace  and  boiler,  vented 
home  heating  equipment,  and  pool 
hcrater  test  procedures  (58  FR  44538). 
Among  the  various  proposed  technical 
changes  and  revisions,  that  notice 
proposed  a  revision  to  the  existing 
Energy  Factor  and  proposed  a  new 
energy  efficiency  de.scriptor,  Annual 
Efficiency.  A  multiplication  factor  (F- 
factor),  which  represented  the  ratio  of 
the  energy  consumed  at  the  power  plant 
to  generate  the  auxiliary  electric  energy 
delivered  to  the  fossil-fueled  appliance 
to  the  useful  heat  equivalent  of  that 
electrical  energy  delivered  at  the 
appliance,  was  applied  to  the  auxiliary 
energy  in  the  calculation  of  the 
proposed  Energy  Factor  and  Annual 
Efficiency.  Today's  notice  announces  a 
reopening  of  the  comment  period  to 
seek  comment  on  an  alternative 
definition  of  the  F-fa<:tor  based  on  the 
ratio  of  the  national  average  cost  of  the 
auxiliary  electrical  energy  to  the 
national  average  cost  of  the  fossil  fuel 
energv  on  a  common  unit  energy  basis. 
DOE  is  soliciting  conmients,  data,  and 
information  respecting  this  alternative 
energy  cost  factor. 

DATES:  Written  comments  in  response  to 
this  document  must  be  received  by 
February  21. 1995. 
ADDRESSES:  Written  comments  and 
.statements  shall  be  submitted  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Ri>newable  Energy,  "Test 
Pro<;edures  for  Furnaces/Boilers,  Vented 
Home  Heating  Equipment,  and  Pool 
Heaters,"  (Docket  No.  EE-RM-93-501). 
Mail  Stop  EE-43.  Room  5E-066. 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
(202) 586-7574. 

Ctipies  of  the  transcript  of  the  public 
hearing  and  the  comments  received  may 
be  read  and/ or  photocopied  at  the  DOE 
Free«lom  of  Information  Reading  Room. 


U.S.  Department  of  Energy,  Fom;stal 
Building.  Room  lE-190. 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  58&-6020. 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  Department  proposed  to 
incorporate  by  reference  in  the  Final 
Rule  the  following  standards: 

1.  American  National  Standards 
Institute/ American  Society  of  Heating. 
Refrigerating,  and  Air-Conditioning 
Engineers  Standard  103-1993. 

2.  American  National  .Standards 
Institute  Standard  Z21. 56-1 990. 

Copies  of  these  standards  may  be 
viewed  at  the  Department  of  Energy 
Freedom  of  Information  Reading  Room 
at  the  address  stated  above.  Copy  of  the 
American  National  Standards  Institute/ 
American  Society  of  Heating, 
Refrigerating,  and  Air-CondiUoning 
Engineers  Standards  103,  may  be 
obtained  from  the  American  Society  of 
Heating.  Refrigerating,  and  Air- 
Conditioning  Engineers,  1791  Tullie 
Circle.  Atlanta.  Georgia  30329.  A  copy 
of  the  American  National  Standard 
Institute  Standard  Z21.56  may  be 
obtained  from  American  National 
Standards  Institute.  1 1  West  42nd 
Street,  New  York,  New  York  10036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station, 
EE-431,  1000  Independence  Avenue. 
SW..  Washington.  DC  20585.  (202) 
586-9138.  FAX  (202)  586-4617. 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station,  GC-72,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586- 
9507. 
SUPPLEMENTARY  INFORMATION: 

1.  Introduclion 

U.  Discussion  of  Comments 

III.  Discussion  of  Issues  for  Further  Comment 

I.  Introduction 

On  August  23. 1993.  DOE  published 
in  the  Federal  Register  a  Notice  of 
Proposed  Rulemaking  and  public 
hearing  for  furnaces/boilers,  vented 
home  heating  equipment,  and  pool 
heaters  (hereafter  referred  to  as  the  1993 
Proposed  Rule)  to  amend  the  furnace, 
vented  home  heating  equipment  and 
pool  heater  test  procedures  (58  FR 
44538).  A  public  hearing  was  held  in 
Washington.  DC  on  January  5. 1994. 
Among  the  various  proposed  technical 
changes  and  revisions,  a  revision  to  the 
existing  Energy  Factor  and  a  new  energy 
efficiency  descriptor,  named  Annual 
Efficiency,  were  proposed.  An  intent  of 


these  proposed  descriptors  was  to 
account  for  the  electrical  consumption 
of  a  furnace  in  its  efficiency  rating.  To 
accomplish  this,  a  raultipUcation  factor 
(F-factor).  which  represented  the  ratio  of 
the  energy  consumed  at  the  power  plant 
to  generate  the  auxiliary  electric  energy 
consumed  by  the  fossil  fueled  appliance 
to  that  auxiliary  electrical  energy,  was 
applied  to  the  auxiliary  energy  in  the 
calculation  of  the  proposed  Energy 
Factor  and  Annual  Efficiency. 

The  current  DOE  test  procedure 
includes  for  information  the 
computation  of  the  annual  fossil  fuel 
and  auxiliary  electrical  energy 
consumptions  of  fossil-fiieled  furnaces 
and  boilers  and  an  Energy  Factor  which 
includes  both  the  fossil  fuel  and  the 
auxiliary  electrical  energy  consumption 
of  the  appliances.  The  Energy  Fai  tor  is 
defined  as  the  ratio  of  the  annual  output 
of  energy  delivered  to  the  heated  space 
by  fossil-fueled  appliances  to  the  total 
annual  energy  input  to  the  appliances 
including  auxiliary  electrical  energy. 

DOE  proposed  in  the  1993  Proposal 
Rule  the  definition  of  Energy  Factor  as 
defined  in  ANSI/ASHRAE  Standard 
103-1988.  with  the  provision  that  non- 
weatherized  warm  air  furnaces  are 
located  indoors  and  all  combustion  and 
ventilation  air  is  admitted  through  grills 
and  ducts  from  the  outdoors  and  d^n^H 
not  communicate  with  air  in  the 
conditioned  space  (Isolated  Combustion 
Systems  (ICS)l.  In  addition,  for  those 
appliances  such  as  mobile  home 
furnaces  and  vented  home  heating 
equipment  that  are  primarily  instalUnl 
indoors.  D(3E  proposed  a  new 
descriptor,  Annual  Efficiency.  The  new 
annual  efficiency  descriptor  was 
identical  in  form  to  the  Energy  Factor 
but  for  non-weatherized  furnaces.  P'or 
boilers  and  for  weatherized  warm  air 
furnaces.  Annual  Efficiency  and  Energy 
Factor  would  be  identical. 

For  fossil-fueled  furnaces  and  boilers, 
the  proposal  defined  "Energy  Factor"  as 
a  term  that  gives  credit  for  the  electrical 
energy  recovered  as  usable  heat,  siuh  as 
from  a  blower  motor  that  is  in  the 
circulating  air  stream.  In  addition,  an  F- 
factor,  representing  the  ratio  of  the 
energy  consumed  at  the  power  plant  to 
generate  the  auxiliary  electric  energy 
delivered  to  the  fossil-fueled  appliance 
to  that  auxiliary  elet:trical  energy,  was 
applied  to  the  auxiliary  energy  in  the 
calculation  of  the  prop«)sed  Energy 
Factor  and  Annual  Efficiency.  A  typical 
value  of  3.0  for  iho  F-factor  is  presented 
.ns  one  used  in  CMilifornia. 

II.  Discussion  of  Comments 

This  notice  ailt'.n'sses  comments 
nneived  on  the  proposed  Energy  I'actor 
and  Annual  Effit:iency  descriptors  ami. 


in  particular,  th&imdtipiieation  factor  F, 
which  was  applied  to  the  auxiliary 
electrical  consumpUon.  This  factor  was 
(lefined  in  the  1993  Proposed  Rule  as 
the  ratio  of  the  energy  consumed  at  the 
poMT-T  plant  to  generate  the  auxiliary 
electric  energy  delivered  to  the  fossil- 
fuelled  appliance  to  die  useful  heal 
e.quiviilentof  that  electrical  energy 
delivered  at  the  appliance. 

Many  comments  were  receiveij  on  Ihe 
proposed  formulation  of  energy 
descriptors  to  capture  electrical 
constiniption  of  furnaces/boilers,  vented 
home  heating  equipment,  and  poo4 
heaters.  In  general,  the  comments 
received  were  supportive  of  the  goals  of 
the  proposed  amendments. 

Tuonty-one  commenters  offered 
comments  on  the  energy  efficiency 
descriptor  issues  emphasiziag  the  F- 
facttir.  .Midwest  Gas  of  the  Midwest 
Power  Systems  Inc.  of  Iowa  supported 
frilly  the  energy  factor  descriptor  and 
the  atmual  efficiency  descriptor 
(Mi(awest  Gas,  No.  l",  at  2).  Coiu.Tibia 
Gas  Distribution  Companies  of 
Columbus,  Ohio.  Oklahoma  Natural  Gas 
Co.,  Texas  Gas  Transmission  Corp.,  City 
Gas  Company  of  Florida,  Southern 
California  Gas  Co..  Southern  Union  Ga:. 
of  Tj^xas,  Lone  Star  Gas  Co.,  and  Texas 
and  Brooklyn  Uniou  Gas  ofN.Y..  aJl 
expressed  support  for  the  concept  of  the 
energy  factor  and  the  armual  efficiency 
descriptors;  however,  they  suggested 
that  the  source-  based  F-factor  should  be 
.ipplSed  to  all  covered  appliances, 
regai-dless  of  their  primary  energy 
sour<«.  They  considered  if  unfair  So 
apply  the  F-factor  to  fossil- frieled 
furnaces  and  boilers  but  not  to  all- 
electric  rppliances  (Columbia  Gas.  No. 
3.  at  1:  Oklahoma  Natural  Gas,  No.  4,  at 
1;  T^xas  Gas.  No.  5.  at  3;  City  Gas.  .No. 
6,  at  1;  Southern  California  Gas,  No.  24. 
at  1;  Southern  Union  Gas,  No.  26.  at  1; 
Lone  Star,  No.  11,  at  2;  and  Brooklyn 
Union.  No.  19,  at  1). 

Ar  lerican  Gas  Association  (AGA)  and 
Hydionics  Institute  (MI)  stated  that  they 
have  |ong  supported  a  full-cycle 
appr  *ch  to  energy  decisions  but  are 
disai  pointed  in  that  the  propose*! 
enerjy  descriptors  apply  Ihe  F-factor 
only  to  the  auxiliary  electric  energy  in 
fossil -fueled  furnaces  and  boilers  and 
not  tp  all-electric  equipmi?nt.  AGA 
«  onsidered  the  proposed  approach 
iliogijcal  and  biased  and  staled  that  it 
could  result  in  a  consumer  purchasing 
elect  ji<,  fiinidces  because  of  their  lower 
purciase  price  without  fully 
consiidt^ring  operating  cost.  AGA 
recorjijiiended  the  inclusion  of  source 
eno.rjJv  for  electric  furnaces  (AGA. 
Testitrtony.  at  54.  and  No.  13.  at  2;  and 
III.  Testimony,  at  75.  and  No.  16.  at  2). 
Minn|^iisro,  and  I'ubiic  .S«»r\M:e  Electric 


and  Gas  Co.  (P.SE&C;)  expressed  the 
same  concerns  as  the  Amcricin  Gxs 
Association  on  the  F"-facltjr 
(Minnegasco.  No.  Ii5,  at  3;  ami  P.SE&ti. 
Testimony,  at  102,  and  No.  9,  at  3).  The 
PSE&G  further  stalled  that  if  DOE  adopts 
a  source-to-site  based  F-factot,  the  factor 
should  be  n^gionally  aad  seasorwJly 
applied  because  of  regional  an<l 
seasonal  differences  in  eiet;tricily 
generation  and  demand  side 
management  programs.  The  PSE4G 
frirther  suggested  that  the  energy 
descriptor  be  defined  to  include  air 
emissions  and  solitl  w,a.ste  produced 
(PSE&G.  Testimonv.  al  102,  .ind  No.  9 
at  3), 

Edison  Electric  In.slitute  supported 
adoption  of  tiie  proposed  energy 
descriptors  Energy  Factor  and  Annual 
Efficiency,  but  without  the  F-factor 
(equivalent  ?o  setting  F=l)  Edison 
Electric  Inslitute  beiiexed  iiutX  site 
energy  rather  than  smirce  energy  should 
be  used  in  the  calculation  fur  Energy 
Factor  and  Annual  Effi<:)eiu;y  because 
(1)  the  appliance  standard  is  to  buneiit 
the  consumer  who  makes  his  ttr  hur 
decisions  on  energy  usage  bas<>d  on-site 
energy  and  has  no  control  over  the 
electrical  power  plant:  [z]  there  is  no 
technical  justification  for  using  M;iin.e 
rather  than  site  energy;  (3)  aa 
unnecessar>  precedent  would  be  cireiitcd 
for  other  appliance  standa/ds  th:it  are 
currently  defined  using  site  eE.ergy:  (4) 
given  that  eiectrit  ity  (an  be  generaieil 
from  renewable  energy  (wind,  solar,  - 
hydro),  the  F-faclor  could  di.stort  the 
actual  amount  of  energy  neede<l  tor 
electricity  generation  and  Oiuld  havi- 
the  tendency  to  favor  fo&sil-fui;led 
equipment  over  electric  equipnient:  and 
(5)  given  that  elet  tritity  is  gtn*!raled 
using  different  fuels  and  at  dilifn  nt 
rates  of  conversion  from  heal  to 
electricity,  including  nuclear  aiwJ 
hydropicctric.  a  single  F-factor  would  !x^ 
misleading  (Edison.  No.  20.  at  2). 

Lennox  Industries  support ed  the 
inclusion  of  electrical  eneigy  in  ihe 
proposed  energy  descriptors  but 
objected  that  limiting  the  appiiciilion  of 
the  F-factor  on  electric  energy  usage 
only  to  fossil-fueled  fuin^tes  and 
boilers  would  penalizt;  this  lypt-  of 
product  and  confute  the  consumer 
(Lennox.  Testimonv,  at  85). 

Inter-City  Products  stated  that  (1 ) 
applying  the  F-factor  to  auxiiiarv 
electric  energy  consujuption  ingGs-ftretl 
furnaces,  but  not  to  the  electric  energy 
consumption  in  electric  furnaces,  puts 
thegas-fi.'ed  equipment  at  an  unjustified 
disadvantage  in  comparisim  to  electric 
furnaces  and  hegt  pumps,  which  could 
cause  significant  load  diifting  from  g'«s 
to  electric,  (2)  gas  and  eh>ctrical 
<;onsumption  c-mnoJ  be  separated  for 


(.ost  comparison  in  a  sing]«  energy 
fiescriptor  that  combiatss  tvi*o  liitfuftint 
forms  of  energy  but  not  (.ost  iw  <.\ui 
I  ah  ulation  because  their*oper-4ing  uwt 
will  bi.  different.  ;uid  (3)  lh«r«»  i»  no 
Ijasis  for  the  pnjposed  value  o£  'A.A7  for 
the  F-fa(  for  Therefore.  Inter-Cily  btal»-il 
that  if  would  not  support  the  piojMwed 
entirgy  descriptors  luJtU  these  i.^siayi 
were  resolved  (Infer-Cify,  N«.  7,  at  3) 

G.^M.-X objected  to  the  propi>»«d 
energy  desi  ripfors'  immediate 
implementation  in  their  prest'iit  loriu. 
for  rea.sucs  similar  to  those  lueniinur^J 
by  Inler-C:ify.  supra.  GAMA  alto 
suggesteil  the  possibility  of  developiuy 
two  separate  energy  descriptors  ft»r 
fossil  hiel  and  e!e«;trii:  energy 
(onsumption.  Carrier  Corp.  aud 
Consolidated  Industries  both  st;ju-tl 
Iheir  support  of  GAMA  (GAMA. 
Testimonv.  at  18.  and  No.  8,  at  .>. 
Carrier.  N«j.  12,  at  1:  and  Consolidaied: 
No.  22.  at  1).  York  IntemahoiiuJ  ohJHi:Ud 
to  the  proposed  energy  descnploiS  :tati 
would  support  the  desf;riplors  only  if 
the  F-facior  was  not  applied.  York  .xl&o 
ronsidert?d  F-tac!or  s  use  in«;onsist<;nl 
by  not  appl\  ing  it  f.>  all-eleclric  uiiiLs 
(York.  \i>.  10.  at  1). 

C<ihforiiia  Energy  Coiamis.sinn 
supported  the.  proposed  energy 
descriptors  with  the  F-faclor  (C-ihfunu;.. 
No.  25,  at  :'.].  The  National  R«sou^l1•^ 
Defease  Council  f.NKDC)  slrongiv 
supported  the  priipoMni  energy 
descriptors  .md  th<;  roncepl  of  .jpijlyiii:- 
a  multiphcation  f;ictor  to  auxi.'i.jry 
electrical  energy  Lunsumed  to  reflttil  ihi- 
cost  of  energy  to  the  consumers.  Thw 
NRDC  suggested  thai  other  thiui  the 
s<jurci>-bast!d  F-factor.  factors  based  o«i 
consumer  cost  or  emission  iiii]}inJi  (air 
pollution  impacts  or  climate  poUuiion 
impacts)  f  ould  also  Ije  used  to  develop 
tlie  F-fatlor.  But  NRDC  suggesl«?«l  ibjl  a 
factor  based  on  aver.ige  com»u*!;i'r  costs 
(the  ratio  of  unit  energy  cost  to 
consumers  of  electrical  energy  a;id  tnsMl 
fuel)  WDuId  be  a  nJore  accurate  .ind 
u.seful  approach,  as  it  is  more  rcfltviive 
of  the  costs  the  consiuner  is  inf:urr!ng. 
The  NRDC  suggested  that  in  ordi^  to 
avoid  the  necessity  of  changing  the  « tisl 
ratio  due  to  fluctuations  or  chani;is  in 
Ihe  gas  to  electric  costs  every  veai .  a 
single  v.il'jc  for  the  factor  shoiild  l<e 
•  hosen  .ind  maintainetl  for  the  i;(;.\t  teii 
\ears  or  lunger  unless  the  factor  i  haogi's 
drastitaliv  {.NRDC.  Ti-slimo.nv.  at  ii«  .uni 
No.  15.  ,112).  • 

in.  Discussion  oflssues  for  Further 
(ximmeni 

The  mam  reason  for  the  D«?ii.iriiuiii!  • 
1993  proposal  to  e.stablish  the  energy 
fador  and  the  annual  efficiiuK  y 
d«scrij)tor  was  to  t;ike  into  fic«(ui;ii  Ihi- 
I  (msiiRiption  of  the  a'lxiiiary  eli-<  tm 


4350 


Federal  Register  /  Vol.  60.  No.  13  /  Friday.  January  20.  1995  /  Proposed  Rules 


energy  in  the  operation  of  fossil- fueled 
furnaces  and  boilers.  The  AFUE 
descriptor  for  fossil-fueled  units,  as 
defined,  deals  with  only  die  primary 
energy  consumption  (gas  or  oil)  of  an 
appliance,  and  therefore  does  not  give 
the  consumer  a  complete  account  of  the 
overall  energy  and  cost  performance  of 
the  appliance.  A  survey  of  the  yearly 
auxiliary  electrical  energy  consumption 
and  gas  consumption  of  gas-fired 
furnaces,  as  published  in  the  October 
1993  GAMA  Efficiency  Certification 
Directory,  showed  that  the  auxiliary 
electrical  energy  consumption  varies 
from  approximately  2.0  to  6.5  percent  of 
the  gas  consumption.  Even  though  this 
energy  consumption  ratio  is  small,  it  is 
significant  in  cost  to  the  consumer 
because  electricity  costs  approximately 
four  times  more  than  gas.  On  the  basis 
of  AFUE  alone,  a  consumer  would  not 
be  able  to  compare  the  overall  efficiency 
of  two  (or  more)  different  models  of 
fossil-fueled  furnaces  or  boilers  of 
comparable  output  capacity  but  with 
blower  motors  of  different  efficiencies 
and,  hence,  different  costs.  The 
proposed  Energy  Factor  or  Annual 
Efficiency  will  give  the  consumer  the 
necessary  descriptor  for  a  more 
informed  purchasing  decision. 

A  second  reason  for  having  the 
proposed  energy  descriptors  is  to  allow 
for  the  consideration  of  design  options 
involving  changes  in  auxiliary  electric 
energy  consumption  in  the 
Department's  analysis  supporting  the 
energy  efficiency  standard  rulemaking. 

The  definition  of  the  F-factor  in  the 
1993  proposed  rule  v/as  intended  to:  (1) 
provide  consumers  with  rating 
information  which  reflects  annual 
operating  cost,  including  electrical 
energy,  so  they  can  make  informed 
choices  when  comparing  several  models 
or  makes  of  fossil-fueled  appliances; 
and  (2)  encourage  manufacturers  to 
make  the  most  overall  energy  efficient 
appliance,  the  efficiency  of  which  can 
be  shown  to  the  consumers  with  a 
meaningful  energy  descriptor.  After 
reviewing  the  objections  presented  by 
commenters  with  regard  to  the  proposed 
F-factor,  the  Department  invites 
comment  on  an  alternative  formulation 
of  the  F-factor  based  on  the  ratio  of 
costs.  In  particular,  DOE  invites 
comment  on  the  NRDC  suggestion  that 
basing  a  multiplication  factor  on  energy 
costs  of  electricity  and  fossil  fuel  to 
consumers  rather  than  on  source  energy 


ratio  would  be  a  more  meaningful 
criterion  in  reflecting  the  overall  energy 
efficiency  of  fossil-fueled  appliances. 
This  ratio  may  also  give  consumers  a 
clearer  grasp  of  the  cost  of  operating 
their  appliances. 

The  F-factor  value  of  3.37  in  the  1993 
proposed  rule  was  based  on  historical 
values  of  power-plant-to-site  energy 
ratios.  More  recent  calculations,  based 
on  future  projections  in  the  "Annual 
Energy  Outlook  1994"  (Energy 
Information  Administration.  DOE,  DOE/ 
EIA-0383(94),  January,  1994,  Table  A2), 
showed  that  a  value  of  F=3.2  would  be 
appropriate  for  the  years  2000  through 
2010.  Average  national  electricity-to- 
fuel  price  (as  opposed  to  energy)  ratios 
also  were  calculated  for  the  same  years, 
using  the  "Annual  Energy  Outlook 
1994"  (Tables  A3  and  A4).  These  price 
ratios  were  obtained  by  first  calculating 
a  weighted-averaged  fuel  price  (for 
natural  gas.  LPG.  and  oil),  then  taking 
the  ratio  of  average  national  electricity 
price  to  the  weighted  average  fuel  price. 
The  weighted  average  price  for  the  three 
fuels  was  calculated  by  weighting  each 
fuel  price  by  its  yearly  national 
residential  space  heating  consumption 
(in  quads  per  year).  These  calculations 
showed  that  the  projected  electricity-to- 
fuel  price  ratio  will  vary  from  3.46  in 
the  year  2000  to  3.30  in  the  year  2010, 
and  that  the  trend  for  this  ratio  will  be 
toward  less  variation  over  time. 
Therefore,  while  some  variation  will 
exist  in  the  price  ratio  over  time  (as 
cautioned  by  the  NRDC  in  its 
testimony),  the  Department  seeks 
comment  on  whether  a  nationwide  price 
ratio  of  3.36  will  be  valid  for  the  next 
10  to  20  years  (determined  by 
extrapolating  for  the  year  2002  and  price 
ratio  remaining  unchanged  during  that 
period).  The  actual  ratio  of  electricity- 
to-fuel  price  will  not  be  the  same  across 
the  U.S..  but  the  use  of  a  multiple- 
valued  F-factor.  as  suggested  by  the 
Edison  Electric  Institute,  wojild  cause 
complications  for  manufacturers  that 
sell  the  same  appliance  in  different 
parts  of  the  country.  Using  a  single 
value  is  similar  to  the  adoption  of  a 
national  average  outdoor  temperature 
and  a  national  average  heating  degree- 
days  in  the  calculation  for  the  heating 
seasonal  efficiency  and  AFUE  in  the 
current  test  procedure. 

The  Department  is  seeking  comment 
on  the  equations  for  the  proposed 
Energy  Factor  and  the  Annual  Efficiency 


for  furnaces  and  boilers  that  use  fossil 
fuel  as  the  primary  source  of  energy, 
and  a  much  smaller  quantity  of 
electrical  energy  for  the  auxiliary 
equipment  (2.0  percent  to  6.5  percent  of 
the  yearly  gas  consumption  for  gas 
furnaces;  less  than  1.0  percent  for 
boilers).  The  F-factor  should  be  applied 
to  all  types  of  source  energy  and  to  all 
types  of  space-heating  equipment.  As 
previously  stated,  the  inclusion  of  the  F- 
factor  in  the  proposed  equations  for 
these  energy  descriptors  is  to  calculate 
the  total  cost  of  the  fossil  fuel  energy 
and  the  auxiliary  electrical  energy 
consumed  by  the  appliance.  In  this  way, 
the  consumers  would  have  a  more 
complete  energy  descriptor  than  the 
AFUE  to  compare  the  total  cost  of 
operating  the  appliance  in  their  homes. 
This  would  also  discourage  the  possible 
practice  of  running  the  air  circulation 
blower  longer  during  burner  ignition 
and  shut-off  in  order  to  obtain  a  slightly 
higher  AFUE  value,  while  actually 
consuming  more  electrical  energy  and 
thus,  more  overall  energy.  The 
Department  believes  the  best 
information  available  to  consumers  to 
make  an  informed  decision  when 
purchasing  a  fossil-fueled  appliance  is 
an  efficiency  descriptor  that  will  reflect 
the  total  cost  of  operating  the  appliance. 
The  proposed  energy  descriptors  do 
reflect  that  total  cost  to  the  consumer. 
Based  on  the  discussion  above,  DOE 
is  seeking  comment  today  on  redefining 
the  F-factor  in  the  August  23, 1993. 
proposed  rule  as  the  ratio  of  national 
average  price  of  electricity  to  the 
national  average  price  of  fossil  fuel,  on 
a  common  unit  energy  basis.  In 
particular,  DOE  invites  comment  on  use 
of  value  of  3.36  for  the  F-factor. 

The  Department  solicits  comment  and 
information  on  the  application  of  the 
proposed  consumer  energy  cost  factor  to 
the  auxiliary  electrical  energy 
consumption  as  a  multiplication  factor 
in  the  calculation  of  the  proposed 
Energy  Factor  and  the  Annual  Efficiency 
for  fossil  fuel  heating  appliances. 

Issued  in  Washington.  DC.  on  Januar\- 11. 
1995. 

Christine  A.  Ervin, 

Assistant  Secretary:  Energy  Efficiency  ami 
Renewable  Energy. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 
[Docket  No.  N-95-3867:  FR-3774-N-01] 

Advance  Notice  of  Fiscal  Year  (FY) 
1995  Funding  for  Comprehensive 
Improvement  Assistance  Program 
(CIAP) 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Advance  notice  of  FY  1995 
funding  for  CIAP.  


summary:  This  Notice  provides  advance 
information  to  Public  Housing  Agencies 
and  Indian  Housing  Authorities  (herein 
referred  to  as  HAs)  that  own  or  operate 
fewer  than  250  public  housing  units 
and.  therefore,  are  eUgible  to  apply  and 
compete  for  CIAP  funds,  of  the 
requirements  for  applying  for  FY  1995 
CIAP  funding.  Therefore,  the  CIAP 
eligible  HA  may  start  now  to  plan  and 
develop  its  FY  1995  CIAP  application. 
HAs  with  250  or  more  public  housing 
units  are  entitled  to  receive  a  formula 
grant  under  the  Comprehensive  Grant 
Program  (COP)  and  are  not  eligible  to 
apply  for  CIAP  funds. 
DATES:  This  Advance  Notice  does  not 
establish  an  application  deadline  date. 
A  Notice  of  Fund  Availability  (NOFA) 
will  be  published  at  a  later  date  and  will 
establish  an  application  deadline  date, 
as  well  as  set  forth  the  amount  of  funds 
available  for  the  CIAP. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  ).  Flood.  Director. 
Modernization  Division.  Office  of 
Distressed  and  Troubled  Housing 
Recover>-.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
S\V.,  room  4134.  Washington.  DC  20410 
Telephone  (202)  708-1640.  (This  is  not 
a  toll-free  number). 

IHAs  may  contact  Dominic  A.  Nessi. 
Director,  Office  of  Native  American 
Programs,  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street 
SW.,  B-133.  Washington,  DC  20410. 
Telephone  (202)  755-0032.  (This  is  not 
a  toll-free  number). 

Hearing  or  speech  impaired 
individuals  mav  call  HUD's  TDD 
number  (202)  708-4595.  (This  is  not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

I.  Purpose  and  Substantive  Description 

(a)  Authohtv.  Sec.  14,  United  States 
Housing  Act  of  1937  (42  U.S.C.  14371); 
Sec.  7(d)  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C. 


3535(d)).  An  interim  rule  revising  the 
CIAP  regulation,  24  CFR  Part  968, 
Subparts  A  and  B,  for  PHAs  and  24  CFR 
Part  905,  Subpart  I,  for  IHAs,  and 
streamlining  the  program  was  published 
on  March  15, 1993.  A  final  rule  will  be 
published  shortly, 
(b)  Program  Highlights. 
(1)  Departmental  Priority.  Improving 
Public  and  Indian  Housing  is  one  of  the 
Department's  major  priorities. 
Accordingly,  a  review  has  been  made  of 
the  entire  Public  and  Indian  Housing 
Program.  Specifically,  the  Department  is 
very  concerned  about  several  aspects  of 
the  Modernization  Program,  as  follows: 
(i)  Design.  When  identifying  physical 
improvement  needs  to  meet  the 
modernization  standards,  HAs  are 
encouraged  to  consider  design  which 
supports  the  integration  of  public 
housing  into  the  broader  community. 
Although  high  priority  needs,  such  as 
those  related  to  health  and  safety, 
vacant/substandard  units,  structural  or 
system  integrity,  and  compliance  with 
statutory,  regulatory  or  court-ordered 
deadlines,  will  receive  funding  priority, 
HAs  should  plan  their  modernization  in 
a  way  which  promotes  good  design,  but 
maintains  the  modest  nature  of  public 
housing.  The  HA  should  pay  particular 
attention  to  design,  which  is  sensitive  to 
traditional  cultural  values,  and  be 
receptive  to  creative,  but  cost-effective 
approaches  suggested  by  architects, 
residents,  HA  staff,  and  other  local 
entities.  Such  approaches  may 
complement  the  planning  for  basic 
rehabilitation  needs.  It  should  be  noted 
that  there  will  be  no  increase  in 
operating  subsidy  due  to  improved 
design  promoting  the  blend  of  public 
housing  into  the  surrounding 
neighborhood  or  to  additional  amenities 
improving  the  quaUty  of  life. 

(li)  Expediting  the  Program.  HAs  are 
reminded  that  they  are  expected  to 
obligate  all  funds  within  two  years  and 
to  expend  all  funds  within  three  years 
of  program  approval  (Annual 
Contributions  Contract  (ACC) 
Amendment  execution)  unless  a  longer 
project  implementation  schedule  is 
•    approved  by  the  Field  Office.  If  the  HA 
does  not  obligate  approved  funds  in  a 
timely  manner,  the  Department  will 
recapture  the  funds  unless  there  are 
clear,  valid  reasons  for  not  meeting  the 
obligation  deadline;  i.e.,  delays  which 
are  outside  of  the  HA's  control. 

(iii)  Resident  Involvement  and 
Economic  Uplift.  HAs  are  required  to 
explore  and  implement  through  all 
feasible  means  the  involvement  of 
residents,  including  duly-elected 
resident  councils,  in  every  aspect  of  the 
CIAP,  from  planning  through 
implementation.  HAs  shall  use  the 


provisions  of  Section  3  of  the  Housing 
and  Urban  Development  Act  of  1968,  as 
amended  (Section  3)  to  the  maximum 
feasible  extent.  HAs  are  encouraged  to 
seek  ways  to  employ  Section  3  residents 
in  all  aspects  of  the  CIAP's  operation 
and  to  develop  means  to  promote 
contracting  opportunities  for  businesses 
in  Section  3  areas.  Refer  to  24  CFR 
85.36(e)  regarding  the  provision  of  such 
opportunities. 

(iv)  Elimination  of  Vacant  Units. 
Although  the  Department  has  a  vacancy 
reduction  effort  specifically  aimed  at 
reducing  vacancies,  HAs  are  encouraged 
to  apply  for  CIAP  funds  to  address 
vacant  units  where  the  work  does  not 
involve  routine  maintenance,  but  will 
result  in  reoccupancy. 

(2)  Relationship  to  Technical  Review 
Factors.  The  Departmental  goal  of 
improving  PubUc  and  Indian  Housing  is 
reflected  in  the  technical  review  factors, 
set  forth  in  section  IV(c)(5)  of  this 
Notice,  on  which  the  Field  Office  scores 
each  HA's  CIAP  Application.  Based  on 
the  HA's  total  score,  the  Field  Office 
then  ranks  each  HA  to  determine 
selection  for  Joint  Review.  The  technical 
review  factors  include  the  following 
Departmental  initiatives  to  improve 
Public  and  Indian  Housing: 

(i)  Restoration  of  vacant  units  to 
occupancy; 

(ii)  Resident  capacity-building, 
including  opportunities  for  resident 
management; 

(iii)  Economic  development,  through 
job  training  and  employment 
opportunities  for  residents  and 
contracting  opportunities  for  Section  3 

businesses; 

(iv)  Drug  elimination  initiatives;  ami 

(v)  Partnership  with  local 
government. 

II.  Allocation  Amounts 

The  Department  will  publish 
separately  a  NOFA  in  the  Federal 
Register,  explaining  the  F\'  1995 
appropriation,  minus  any  FY  1995  set- 
asides  and  reductions,  plus  any  carry- 
over from  FY  1994.  The  NOFA  also  will 
explain  the  allocation  between  the  COP 
and  the  CIAP,  and  within  the  CIAP,  the 
allocation  between  Public  Housing  and 
Indian  Housing  and  the  allocation  to 
each  Field  Office/Office  of  Native 
Americans  Program  (ONAP).  The  Field 
Office  Public  Housing  Director  or  the 
ONAP  Administrator  shall  have 
authority  to  make  Joint  Review 
selections  and  CIAP  funding  decisions. 

III.  Application  Preparation  and 
Submission  by  HA 

(a)  Planning.  In  preparing  its  CIAP 
Application,  the  HA  is  encouraged  to 
assess  all  its  physical  and  management 


improvement  needs.  Physical 
improvement  needs  should  be  reviewed 
against  the  modernization  standards,  as 
set  forth  in  HUD  Handbook  7485.2.  as 
revised,  and  any  cost-effective  energy 
conservation  measures,  identified  in 
updated  energy  audits.  The 
modernization  standards  include 
development  specific  work  to  ensure  the 
long-term  viability  of  the  developments, 
such  as  amenities  and  design  changes  to 
promote  the  integration  of  low-income 
housing  into  the  broader  community. 
(See  section  I(b)(l)(i)  of  this  Notice).  In 
addition,  the  HA  is  strongly  encouraged 
to  contact  the  Field  Office  to  discuss  its 
modernization  needs  and  obtain 
information.  The  term  "Field  Office" 
includes  the  ONAP. 

(b)  Resident  Involvement/Local 
Official  Consultation  Requirements. 

(1)  Residents/Homebuyers.  The  CIAP 
regulations  at  §§  968.220  or  905.624 
require  the  HA  to  establish  a 
Partnership  Process  for  rental 
developments  which  ensures  full 
resident  participation  in  the  planning, 
implementation  and  monitoring  of  the 
modernization  program,  as  follows: 
(i)  Before  submission  of  the  CIAP 
Application,  consultation  with 
residents,  resident  organization,  and 
resident  management  corporation 
(herein  referred  to  as  residents)  of  the 
development(s)  being  proposed  for 
modernization  and  request  for  resident 
recommendations; 

(ii)  Reasonable  opportunity  for 
residents,  including  duly-elected 
resident  councils,  to  present  their  views 
on  the  proposed  modernization  and 
ahematives  to  it,  and  full  and  serious 
consideration  of  resident 
recommendations; 

(iii)  Written  response  to  residents, 
including  duly-elected  resident 
councils,  indicating  acceptance  or 
rejection  of  resident  recommendations, 
consistent  with  HUD  requirements  and 
the  HA's  own  determination  of 
efficiency,  economy  and  need,  with  a 
copy  to  the  Field  Office  at  Joint  Review; 

(iv)  After  HUD  funding  decisions, 
notification  to  residents  of  the  approval 
or  disapproval  and,  where  requested, 
provision  to  residents  of  a  copy  of  the 
HUD-approved  CIAP  budget;  and 

(v)  During  implementation,  periodic 
notification  to  residents  of  work  status 
and  progress  and  maximum  feasible 
employment  of  residents  in  the 
modernization  effort. 

(2)  Local  Officials.  Before  submission 
of  the  CIAP  Application,  consultation 
with  appropriate  local  officials 
regarding  how  the  proposed 
modernization  may  be  coordinated  with 
any  local  plans  for  neighborhood 
revitalization,  economic  development. 


drug  elimination  and  expenditure  of 
local  funds,  such  as  Community 
Development  Block  Grant  funds. 

(c)  Contents  of  CIAP  Application. 
Within  the  established  time  frame,  tho 
HA  shall  submit  the  CIAP  Application 
to  the  Field  Office,  with  a  copy  to 
appropriate  local/tribal  officials.  The 
HA  may  obtain  the  necessarv  forms 
from  the  Field  Office.  The  CIAP 
Application  is  comprised  of  the 
following  documents: 

(1)  Form  HUD-52822,  CIAP 
Application,  in  an  original  and  two 
copies,  which  includes: 

(i)  A  general  description  of  HA 
development(s).  in  priority  order, 
(including  the  current  physical 
condition,  for  each  development  for 
which  the  HA  is  requesting  funds,  or  for 
all  developments  in  the  HA's  inventorv) 
and  physical  and  management 
improvement  needs  to  meet  the 
Secretary's  standards  in  §968.115  or 
§905.603;  description  of  work  items 
required  to  correct  identified 
deficiencies;  and  the  estimated  cost.  For 
example: 

Development  1-1:  50  units  of  low-rent; 
25  years  old;  physical  needs  are:  new- 
roofs;  LBP  testing;  storm  windows 
and  doors;  and  electrical  upgrading  at 
estimated  cost  of  Si  50,000. 

Development  1-2: 40  units  of  low-rent; 
20  years  old;  physical  needs  are: 
physical  accessibility  of  2  units; 
kitchen  floors;  shower/bathtub 
surrounds;  fencing;  and  exterior 
lighting  at  estimated  cost  of  590,000. 

Development  1-3:  35  units  of  Turnkey 
III;  15  years  old;  physical  needs  are: 
physical  accessibifity  of  3  units;  and 
roof  insulation  at  estimated  cost  of 
$50,000. 

Development  1-4:  20  units  of  low-rent: 
5  years  old;  no  physical  needs;  no 
funding  requested. 

Note:  Refer  to  Section  IV(d)(3)  of  this 
Notice  regarding  the  consequent  es  of  not 
including  all  developments  in  the  CIAP 
Application,  even  where  there  arc  no  known 
current  needs. 

(ii)  Where  funding  is  being  requested 
for  management  improvements,  an 
identification  of  the  deficiency,  a 
description  of  the  work  required  for 
correction,  and  estimated  cost. 
Examples  of  management  improvements 
include,  but  are  not  limited  to  the 
following  areas: 

(A)  the  management,  financial,  and 
accounting  control  systems  of  the  HA; 

(B)  the  adequacy  and  qualifications  of 
personnel  employed  by  the  HA  in  the 
management  and  operation  of  its 
developments  by  category  of 
employment;  and 

(C)  the  adequacy  and  efficacy  of 
resident  programs  and  services,  resident 


and  development  security,  resident 
selection  and  eviction,  occupancy  antl 
vacant  unit  turnaround,  rent  colli-i  tion 
routine  and  preventive  maintenjim  f. 
equal  opportunity,  and  other  HA 
policies  and  procedures. 

(iii)  a  certification  that  the  HA  h.js 
fliet  the  requirements  for  consultation 
with  local  officials  and  residents/ 
homebuyers  and  that  all  developments 
included  in  the  application  have  long 
term  physical  and  social  viability, 
including  prospects  for  full  occupancy. 
If  the  H.A  cannot  make  this  certification 
with  respect  to  long-term  viability,  the 
HA  shall  attach  a  narrative,  explaining 
its  viability  concerns. 

(2)  A  narrative  statement,  in  an 
original  and  two  copies,  addressing  each 
of  the  technical  review  factors  in  sfxtion 
IV(c)(5)  and,  where  applicable,  the 
bonus  points  in  section  IV(c)(6). 

(3)  Form  HUD-50071,  Certification  for 
Contracts.  Grants,  Loans  and 
Cooperative  Agreements,  in  an  original 
only,  required  of  H.As  established  under 
State  law,  applying  for  grants  exi  ooding 
5100,000. 

(4)  SF-LLL,  Disclosure  of  Lobbying 
Activities,  in  an  original  only,  retjuired 
of  HAs  established  under  State  law, 
only  where  any  funds,  other  than 
federally  appropriated  funds,  will  be  or 
have  been  used  to  influence  Fedt-nd 
workers.  Members  of  Congress  ami  their 
staff  regarding  spet;ific  grants  or 
contracts. 

(5)  Form  HUD-28aO.  Applicant' 
Recipient  Update/Disclosure  Ropo.t.  in 
an  original  only,  required  of  \\.\s 
established  under  State  law. 

(6)  At  the  option  of  the  HA. 
photographs  or  video  cassettes  showing 
the  physical  condition  of  the 
developments. 

IV.  Application  Processing  by  Field 
Office 

(a)  Completeness  Review  (Corn'i  tions 
to  Deficient  Applications).  To  b«'  c-lit^ible 
for  processing,  the  CIAP  Applicatiori 
must  be  physically  received  by  the  Field 
Office  within  the  ti.Tie  period  spi'cified 
in  the  NOFA  to  be  published  at  a  future 
date,  and  must  be  complete,  including 
the  signed  certification.  Immediately 
after  the  application  deadline,  the  Field 
Office  shall  perform  a  completeness 
review  to  determine  whether  an 
application  is  complete,  responsive  lo 
the  NOFA  and  acceptable  for  te<  hnif  .il 
processing. 

(1)  If  either  Form  HUD-52822,  CIAP 
Application,  or  the  narrative  st.it»'i)!iMiI 
on  the  technical  review  factors  is 
missing,  the  HA's  application  will  he 
considered  substantially  incompli'tc 
and,  therefore,  ineligible  for  furthiT 
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procefssing.  The  Field  Office  shall 
immediately  notify  the  HA  in  uiiling. 

(2)  If  FoiTO  HUD^50O71.  CtTtifK:ation 
for  Contracts.  Grants.  Loans,  and 
Cooperative  Agreements,  or  SF-LLL. 
Disclosure  of  Lobbying  Activities,  are 
required,  but  missing,  or  Form  HUD- 
2880.  Applicant/Recipient  Update/ 
Disclosure  Form,  is  missing,  or  there  is 
a  technical  mistake,  such  as  no 
signature  on  a  submitted  fonn  or  the  HA 
failed  to  address  all  of  the  technical 
review  factors,  the  Field  Office  shall 
immediately  notify  the  HA  in  writing 
that  the  HA  has  14  calendar  days  from 
the  date  of  HUD's  notification  to  submit 
or  correct  the  deficiency.  This  is  not 
additional  time  to  substantially  revise 
the  application.  Deficiencies  which  may 
be  corrected  at  this  time  are 
inadvertently  omitted  documents  or 
clarifications  of  previously  submitted 
material  and  other  changes  which  are 
not  of  such  a  nature  as  to  improve  the 
competitive  position  of  the  application. 
(3)  If  the  HA  fails  to  submit  or  correct 
the  items  within  the  required  time 
period,  the  HA's  application  will  be 
ineligible  for  further  processing.  The 
Field  Office  shall  notify  tlie  HA  in 
writing  immediately  after  this  occiu^. 
(b)  Eligibility  Review.  After  the  HA's 
CLAP  Application  is  determined  to  be 
complete  and  accepted  for  review,  the 
Field  Office  ehgibility  review  shall 
detennine  if  the  application  is  eligible 
for  processing  or  processing  on  a 

reduced  scope. 
(1)  Eligibility  for  Processing.  To  be 

(eligible  for  processing: 

(i)  HA  Eligibility.  HA  has  fewer  than 
250  Public  and  Indian  housing  units. 

(ii)  Development  Eligibility.  The 
development  is  either  a  public  housing 
development,  including  a  conveyed 
Lanham  Act  or  Public  Works 
Administration  development,  or  a 
Section  23  Leased  Housing  Bond- 
Financed  project  (BFP). 

(iii)  Date  of  Full  Availability  (DOFAI/ 
Major  Reconstruction  of  Obsolete 
Projects  (MROP)  Funding.  Each  eligible 
development  for  which  work  is 
proposed  has  reached  DOFA  at  the  time 
of  C.IAP  Application  submission.  In 
addition,  where  funded  under  MROP 
after  FY  1988.  the  development/ 
building  has  reached  DOFA  or  wht^rt; 
fimded  during  FYs  1986-1988.  all 
MROP  funds  for  the  development/- 
building  have  been  expended. 

(2)  Eligibility  for  Processing  on 
Reduced  Scope.  Where  the  following 
conditions  exist,  the  HA  will  be 
reviewed  on  a  reduced  scope: 

(i)  Section  504  Compliance.  Where 
the  Section  504  needs  assessment 
identified  a  need  for  accessible  units. 
I  ho  HA  was  rcquir!;d  to  maVf  structural 


changes  to  meet  that  need  by  July  11. 
1992.  ("Section  504"  refers  to  Section 
504  of  the  Rehabilitation  Act  of  1973.) 
Where  the  HA  has  not  completed  all 
required  structural  changes  or  obtained 
a  time  extension  from  HLID  to  July  11. 
1995.  the  HA  is  eligible  for  processing 
only  for  Emergency  Modernization  or 
physical  work  needed  to  meet  Section 
504  requirements.  Refer  to  PIH  Notice 
94-56  (HA),  dated  August  15.  1994. 

(ii)  Lead-Based  Paint  (LBP)  Testing 
Compliance.  Where  the  HA  has  not 
complied  with  the  statutory  requirement 
to  complete  LBP  testing  on  all  pre-1978 
family  units,  the  HA  is  eligible  for 
processing  only  for  Emergency 
Modernization  or  work  needed  to 
complete  LBP  testing. 

(iii)  FHEO  Compliance.  Where  the  HA 
has  not  complied  with  Fair  Housing  and 
Equal  Opportunity  (FHEO)  requirements 
as  evidenced  by  an  action,  finding  or 
determination  as  described  below, 
unless  the  HA  is  implementing  a 
voluntary  compliance  agreement  or 
settlement  agreement  designed  to 
correct  the  area(s)  of  noncompliance, 
the  HA  is  eligible  for  processing  only  for 
Emergency  Modernization  or  physical 
work  needed  to  remedy  civil  rights 
deficiencies. 

(A)  A  pending  proceeding  against  the 
HA  based  upon  a  Charge  of 
Discrimination  issued  under  the  Fair 
Housing  Act.  A  Charge  of 
Discrimination  is  a  charge  under 
Section  810(g)(2)  of  the  Fair  Housing 
Act,  issued  by  the  Department's  General 
Counsel  or  legally  authorized  designee; 

(B)  A  pending  civil  rights  suit  against 
the  HA.  referred  by  the  Department's 
General  Counsel  and  instituted  by  the 
Department  of  Justice; 

(C)  Outstanding  HUD  findings  of  HA 
noncompliance  with  civil  rights  statutes 
and  executive  orders  under  §  968.110(a) 
or  §  905.115.  or  implementing 
regulations,  as  a  result  of  formal 
administrative  proceedings,  unless  the 
HA  is  implementing  a  HUD-approved 
resident  selection  and  assigrunent  plan 
or  compliance  agreement  designed  to 
correct  the  area(s)  of  noncompliance; 

(D)  A  deferral  of  the  processing  of 
appUcations  from  the  HA  imposed  by 
HI;D  under  Title  VI  of  the  Civil  Rights 
Act  of  1964.  the  Attomev  General's 
Giddelines  (28  CFR  50.3)  and  tlie  HUD 
Title  VI  regulations  (24  CFR  1.8)  and 
pro(.x«dures  (HUD  Handbook  8040.1).  or 
under  Section  504  of  the  Rehabilitation 
Act  of  1973  and  HUT)  implementing 
regulations  (24  Q'R  8.57);  or 

(E)  An  adjudication  of  a  violation 
under  any  of  the  authorities  under 
Sj  9G8.110(a)  or  §  905.115  in  a  civil 
at:tion  filed  against  the  HA  by  a  private 
individual,  unless  the  HA  is 


implementing  a  HUD-approved  resident 
selection  and  assignment  plan  or 
compliance  agreement  designed  to 
correct  the  area(s)  of  noncompliance, 
(c)  Selection  Criteria  and  Ranking 
Factors.  After  all  CIAP  Applications  are 
reviewed  for  ehgibility.  the  Field  Office 
shall  categorize  the  eligible  HAs  and 
their  developments  into  two  processing 
groups,  as  defined  in  subparagraph  (1) 
of  this  paragraph:  Group  1  for 
Emergency  Modernization;  and  Group  2 
for  Other  Modemizatioit.  HA 
developments  may  be  included  in  both 
groups  and  the  same  development  may 
be  in  each  group.  However,  the  HA  is 
only  required  to  submit  one  CIAP 
Application. 

(1)  Grouping  Modernization  Types. 
(i)  Gmup  1.  Emergency 
Modernization.  Developments  having 
physical  conditions  of  an  emergency 
nature,  posing  an  immediate  threat  to 
the  health  or  safety  of  residents  or 
related  to  fire  safety,  and  which  must  be 
corrected  within  one  year  of  CIAP 
funding  approval.  Funding  is  limited  to 
physical  work  items  and  may  not  be 
used  for  management  improvements. 
Emergency  M(Klemization  includes  all 
LBP  testing  and  abatement  of  units 
housing  children  under  six  years  old 
with  elevated  blood  lead  levels  (EBLs) 
and  all  LBP  testing  and  abatement  of 
HA-owned  day  caie  facifities  used  by 
children  under  six  years  old  with  EBLs. 
Group  1  developments  are  not  subject  to 
the  technical  review  rating  and  ranking 
in  subparagraphs  (5).  (6)  and  (7)  of  this 
paragraph  or  the  long-term  viability  and 
reasonable  cost  determination  in  section 

V(e). 

(ii)  Group  2.  Other  Modernization. 
Developments  not  having  physical 
conditions  of  an  emergency  nature  and 
located  in  HAs  which  have 
demonstrated  a  capabifity  of  Cxirrying 
out  the  proposed  modernization 
activities.  Other  Modernization 
includes:  one  or  mo-e  physical  work 
items,  where  the  Field  Office 
determines  that  the  physical 
improvements  are  necessary  and 
sufficient  to  extend  the  useful  fife  of  the 
development:  and/or  one  or  more 
development  specific  or  HA-wide 
management  work  items  (including 
planning  costs);  and/or  LBP  testing, 
professional  risk  assessment,  interim 
containment,  and  abatement.  Therefore, 
eligibility  of  work  under  Other 
Modernization  ranges  from  a  single 
work  item  to  the  complete  rehabilitation 
of  a  development.  Refer  to  section 
I(b)(l)(i)  of  this  Notice  regarding  modest 
amenities  and  improved  design.  Group 
2  developments  are  subject  to  the 
technical  review  rating  and  ranking  in 
subparagraphs  (5).  (6)  and  (7)  of  this 
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paragraph  and  the  long-term  viability 
and  reasonable  cost  determination  in 
section  V(e). 

(2)  Assessment  of  HA 's  Management 
Capability.  As  part  of  its  technical 
review  of  the  CL\P  Application,  the 
Field  Office  shall  evaluate  the  HA's 
management  capability.  Particular 
attention  shall  be  given  to  the  adequacy 
of  the  HA's  maintenance  in  determining 
the  HA's  management  capability.  This 
assessment  shall  be  based  on  the 
romphance  aspects  of  on-site 
monitoring,  such  as  audits,  reviews  or 
surveys  which  are  currently  available 
within  the  Field  Office,  and  on  the 
performance  review  under  the  Public 
Housing  Management  Assessment 
I'rogram  (PHMAP)  for  PHAs  or  the 
Administrative  Capabifity  Assessment 
for  IHAs,  and  other  information  sources, 
as  follows: 

(i)  Public  Housing.  A  PHA  has 
management  capability  if  it  is  (A)  not 
designated  as  Troubled  under  24  CFR 
Part  901,  PHMAP,  or  (B)  designated  as 
Troubled,  but  has  a  reasonable  prospect 
of  acquiring  management  capability 
which  may  include  through  CIAP- 
funded  management  improvements.  A 
Troubled  PHA  is  eligible  for  Emergency 
Modernization  only,  unless  it  is  making 
rea.sonable  progress  toward  meeting  the 
performance  targets  established  in  its 
memorandum  of  agreement  or 
equivalent  under  §  901 . 1 40  or  has 
obtained  alternative  oversight  of  its 
management  functions. 

(ii)  Indian  Housing.  An  IHA  has 
management  capability  if  it  is  (A)  not 
designated  as  High  Risk  under  §905.135 
or  (B)  designated  as  High  Risk,  but  has 


a  reasonable  prospect  of  acquiring 
management  capability  which  may 
include  through  CIAP-funded 
management  improvements.  A  High 
Risk  IHA  is  eligible  for  Emergency 
Modernization  only,  unless  it  is  making 
reasonable  progress  toward  meeting  the 
goals  established  in  its  management 
improvement  plan  under  §905.135. 
^  (3)  Assessment  of  HA's  Modernization 
Capability.  As  part  of  its  technical 
review  of  the  CIAP  Application,  the 
Field  Office  shall  evaluate  the  HA's 
modernization  capabihty,  including  tho 
progress  of  previously  approved 
modernization  and  the  status  of  any 
outstanding  findings  from  CIAP 
monitoring  visits,  as  follows: 

(i)  Public  Housing.  A  PHA  has 
modernization  capability  if  it  is  (A)  not 
designated  as  Modernization  Troubled 
under  24  CFR  Part  901.  PHMAP,  or  (B) 
designated  as  Modernization  Troubled, 
but  has  a  reasonable  prospect  of 
acquiring  modernization  capability 
which  may  include  through  CIAP- 
funded  management  improvements  and 
administrative  support,  such  as  hiring 
staffer  contracting  for  assistance.  A 
Modernization  Troubled  PHA  is  eligible 
for  Emergency  Modernization  only, 
unless  it  is  making  reasonable  progress 
toward  meeting  the  performance  targets 
established  in  its  memorandum  of 
agreement  or  equivalent  under  §901.140 
or  has  obtamed  alternative  oversight  of 
its  modernization  functions.  Where  a 
PHA  does  not  have  a  funded 
modernization  program  in  progress,  the 
Field  Office  shall  determine  whether  the 
PHA  has  a  reasonable  prospect  of 
acquiring  modernization  capability 


through  hiring  staff  or  contracting  for 
assistance. 

(ii)  Indian  Housing.  An  IHA  has 
modernization  capabihty  if  it  is  capable 
of  effectively  carrying  out  the  proposed 
modernizatioq  improvements.  Where  an 
IHA  does  not  have  a  funded 
modernization  program  in  progress,  the 
ONAP  shall  determine  whether  the  IHA 
has  a  reasonable  prospect  of  acquiring 
modernization  capabihty  through  hiring 
staff  or  contracting  for  assistance. 

(4)  Technical  Processing.  After  the 
Field  Office  has  categorized  the  eligible 
HAs  and  their  developments  into  Croup 
1  and  Group  2.  the  Field  Office  shall 
rate  each  Group  2  HA  on  each  of  the 
technical  review  factors  in  subparagraph 
(5)  of  this  paragraph.  With  the  exception 
of  the  technical  review  factor  of " "extent 
and  urgency  of  need  ",  a  Group  2  HA  is 
rated  on  its  overall  HA  application  and 
not  on  each  development.  For  t.hf 
technical  review  factor  of  "extent  and 
urgency  of  need,"  each  development  for 
which  funding  is  requested  in  the  CIAP 
Application  by  a  Group  2  HA  is  scored 
the  development  with  the  highest 
priority  needs  is  scored  the  highest 
number  of  points,  which  is  then  used 
for  the  overall  HA  score  on  that  factor. 
High  priority  needs  are  non-emergency 
needs,  but  related  to:  health  or  safj^ty:" 
vacant,  substandard  units;  structural  or 
system  integrity;  or  compliance  with 
statutory,  regulatory  or court-ordertil 
deadlines. 

(5)  Technical  Review  Factors  Thi- 
technit :.j|  review  factors  for  assistPnce 
ar«v. 


Technical  review  factors 


MA'f  1^  ""'^^y  °*  "®5^'  '"*^'"*^''^  "^^'^ '°  ^°'^P'y  **'^  statutory,  regulatory  or  court-ordered  deadlines 
HA  s  modernization  capability  

HA's  management  capability  !!...."!!!!!.    ^ 

Extent  o(  vacancies,  where  the  vacarwles  are  not  due  to  insufficient  dernarid 

Degree  of  resident  involvement  in  HA  operations 


?^[^  ^!  "^J!?'y'^  *n  resident  initiatives,  including  tenant"opp<irtunyiy',eii()f^rnic  deveioprnent.'a^ 

Degree  of  resKlent  employment  through  direct  hiring  or  contracting  or  ,ob  training  inmativ^       •  ^  'o  onjg  ei.minaoon  enorts 

Local  government  support  for  proposed  modernization 


Total  maximum  score 


Majii- 
rT'um 
potrris 


40 

15 
15 
10 
5 
5 
5 
5 


100 


(6)  Bonus  points. 

(i)  For  Public  Housing  only,  the  Field 
Office  shall  provide  up  to  5  bonus 
points  for  any  PHA  that  can 
demonstrate  that  it  has  obtained  funds 
ft-om  a  non-HUD  source  to  improve  or 
support  the  modernization  activities  or 
the  general  operation  of  the  PHA.  Non- 
HUD  sources  of  funding  may  include: 
local  government,  over  and  above  what 
is  required  under  the  Cooperation 


Agreement  for  municipal  services  such 
as  police  and  fire  protection  and  refuse 
collection;  private  non-profit 
organizations;  or  other  public  and 
private  entities.  To  qualify-  for  the  bonus 
points,  the  PHA  shall  identify  the  entity, 
the  amount  of  funds  being  obtained,  and 
the  purpose  of  the  funding. 

(ii)  For  Public  Housing  only. -the  Field 
Office  shall  prox-ide  up  to  2  bonus 
points  for  any  PHA  that  can 


demonstrate  that  it  has  awarded 
contracts,  including  subcontracts,  to 
minority  business  enterprises  (MBEs)  or 
women's  business  enterprises  (VVBEs) 
within  the  last  three  years.  Such 
affirmative  action  is  required  bv 
Executive  Orders  11625  and  12432  lor 
MBEs  and  by  Executive  Order  12138  for 
WBEs.  To  qualify  for  the  bonus  points, 
the  PH.\  shall  identify  the  contractor  or 
♦he  subcontractor,  the  dollar  value  o!  the 
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cuntract  or  subcontract,  aiid  the  date  of 
award. 

(7)  Rating  and  Ranking.  After  rating 
all  Croup  2  HAs  on  each  of  the  technical 
review  factors  and  providing  any  bonus 
points  as  set  forth  in  subparagraph  (6) 
cif  this  paragraph,  the  Field  Office  shall 
rank  each  Group  2  HA  based  on  its  total 
score,  list  Croup  2  HAs  in  descending 
(irder  and  identify  other  Croup  2  HAs 
w  ith  lower  ranking  applications,  but 
v\-ith  high  priority  needs.  The  Field 
Office  shall  consuU  with  Headquarters 
regarding  any  identified  FHEO 
noncompliance. 

(d)  Joint  Review.  The  purpose  of  the 
joint  Review  is  for  the  Field  Office  to 
discuss  with  the  HA  the  proposed 
modernization  program,  as  set  forth  in 
the  CIA?  Application,  and  detennine 
the  size  of  the  grant,  if  any.  to  be 
awarded. 

(1)  The  Field  Office  shall  select  HAs. 
including  all  Group  1  HAs.  for  Joint 
Review  so  that  the  total  dollar  value  of 
all  proposed  modernization 
recommended  for  funding  exceeds  the 
assignment  amount  by  at  least  15%. 
This  will  preserve  the  Field  Office's 
ability  to  adjust  cost  estimates  and  work 
items  as  a  result  of  Joint  Review. 

(21  The  Field  Office  shall  notify  in 
writing  each  HA  whose  application  has 
been  selected  for  further  processing  as 
to  whether  the  Joint  Review  will  be 
conducted  on-site  or  off-site  (e.g..  by 
telephone  or  in-office  meeting).  An  HA 
will  not  be  selected  for  Joint  Review  if 
there  is  a  duplication  of  funding  (refer 
to  section  V(g)).  The  Field  Office  shall 
notify  in  writing  each  HA  not  selected 
for  Joint  Review  and  the  reasons  for 
non-selection. 

(3)  Where  the  HA  has  not  included 
some  of  its  developments  in  the  ClAP 
Application,  the  Field  Office  may  not. 
as  a  result  of  Joint  Review,  consider 
funding  any  non-emergency  work  at 
excluded  developments  or  subsequently 
approve  use  of  leftover  funds  at 
excluded  developments.  Therefore,  to 
provide  maximum  flexibility,  the  HA 
may  wish  to  include  all  of  its 
developments  in  the  ClAP  Application, 
even  though  there  are  no  known  current 
inHids. 

(4)  The  HA  shall  prepare  for  the  Joint 
Review  by  preparing  a  draft  ClAP 
budget,  and  reviewing  the  other  items  to 
l)e  covered  during  the  Joint  Review, 
such  as  the  need  for  professional 
services,  method  of  accomplishment  of 
physical  work  (contract  or  force  account 
labor),  HA  compliance  with  various 
f  tjderal  statutes  and  regulations,  etc.  If 
conducted  on-site,  the  Joint  Review  may 
include  an  inspection  of  the  proposed 
physical  work. 


(e)  HUD  Awards.  After  all  Joint 
Reviews  are  completed,  the  Field  Office 
shall  adjust  the  HAs.  developments,  and 
work  items  to  be  funded  and  the 
amounts  to  be  awarded,  on  the  basis  of 
information  obtained  from  Joint 
Reviews.  FHEO  review,  and 
environmental  reviews  (refer  to 
paragraph  (h)).  Such  adjustments  are 
necessary  where  Joint  Review 
determines  that  actual  Group  1 
emergencies  and  Group  2  high  priority 
needs.  HA  priorities,  or  cost  estimates 
vary  from  the  HA's  application.  Such 
adjustments  may  preclude  the  Field 
Office  from  funding  all  of  the  higher 
ranked  HA  applications  in  order  to 
accon-.modate  the  funding  of  high 
priority  needs.  However,  where  the 
information  obtained  from  Joint 
Reviews.  FHEO  review,  and 
environmental  reviews  does  not 
substantially  alter  the  information  used 
to  establish  the  rankings  before  Joint 
Review,  the  Field  Office  shall  make 
funding  decisions  in  accordance  with  its 
rankings.  After  Congressional 
notifications,  the  Field  Office  sliall 
announce  the  HAs  selected  for  ClAP 
grants,  subject  to  their  submission  of  an 
approvable  ClAP  budget  and  other 
required  documents. 

(f)  HA  Submission  of  Additional 
Documents.  After  Field  Office  funding 
decisions,  the  Field  Office  shall  provide 
written  notification  to  the  HA  of 
funding  approval,  subject  to  HA 
submission  of  the  following  documents 
within  the  time  frame  prescribed  by  the 

Field  Office: 

(1)  Form  HUD-52825.  ClAP  Budget/ 
Progress  Report,  which  includes  the 
implementation  schedule(s),  in  an 
original  and  two  copies. 

(2)  Form  HUD-50070.  Certification  for 
a  Drug-Free  Workplace,  in  an  original 

only. 

(3)  Form  HUD-52820.  HA  Board 
Resolution  Approving  ClAP  Budget,  in 
an  original  only. 

(g)  ACC  Amendment.  After  HUD 
approval  of  the  OAF  budget.  HUD  and 
the  HA  shall  enter  into  an  ACC 
amendment  in  order  for  the  HA  to 
obtain  modernization  funds.  The  ACC 
amendment  shall  require  low-income 
use  of  the  housing  for  not  less  than  20 
years  from  the  date  of  the  ACC 
amendment  (subject  to  sale  of 
homeownership  imits  in  accordance 
with  the  terms  of  the  ACC).  HUD  has  the 
authority  to  condition  an  ACC 
amendment  (e.g..  to  require  an  HA  to 
hire  a  modernization  coordinator  or 
contract  administrator  to  administer  its 
modernization  program). 

(h)  Environmental  review.  The  Field 
Office  shall  re»iew  the  environmental 
impact  of  all  modernization  activities 


under  Part  50.  in  accordance  with  the 
provisions  of  Parts  905  and  968.  The 
Field  Office  may  obtain  the  information 
required  to  conduct  the  environmental 
review  during  Joint  Review.  The  HA 
shall  provide  any  documentation  to  the 
Field  Office  that  it  needs  to  carry-  out  its 
review  under  NEPA.  After  all  Joint     ^ 
Reviews  are  <»nducted.  the  Field  Office 
shall  complete  the  environmental 
reviews  before  funding  decisions  are 
made  and  aimounced  and  before  HAs 
are  invited  to  submit  ClAP  budgets. 
Therefore,  in  requesting  ClAP  budgets, 
the  Field  Office  shall  specify  any  HA 
modification  or  elimination  of  adivities 
or  expenditures  that  the  Field  Office  has 
detorniined.  after  review  under  the 
National  Environmental  Polic\'  Aci 
(NEPA)  or  related  laws,  to  have  an 
unac<'.eptable  enviromnental  impact. 
Upon  approval  of  the  ClAP  budget,  the 
Field  Office  shall  send  an  approval 
letter  to  the  HA  which  includes 
notification  that  HUD  has  complied 
with  its  responsibilities  under  24  CFR 
905.120(a)  or  24  CFR  968.110(c)  and  (d) 
before  entering  into  an  ACC  amendment 
with  the  HA. 

(i)  Declaration  of  Trus/.  Where  the 
Field  Office  determines  that  a 
Declaration  of  Trust  is  not  in  place  or  is 
not  current,  the  HA  shall  execute  and 
file  for  record  a  Declaration  of  Trust  as 
provided  under  the  ACC  to  protect  the 
rights  and  interests  of  HUD  throughout 
the  20-year  period  during  which  the  HA 
is  obligated  to  operate  its  developments 
in  accordance  with  the  ACC.  the  Act, 
and  HUD  regulations  and  requirements. 
HUD  has  determined  that  its  interest  in 
Mutual  Help  units  is  sufficiently 
protected  without  the  further 
requirement  of  a  Declaration  of  Trust: 
therefore,  a  Declaration  of  Tnist  is  not 
required  for  Mutual  Help  units. 

(j)  "Fast  Tracking"  Applications. 
Emergency  appUcations  do  not  have  lo 
be  processed  within  the  normal 
processing  time  allowed  for  other 
applications.  Where  an  immediate 
hazard  qiust  be  addressed.  HA 
applications  may  be  submitted  and 
prtKressed  at  any  time  during  the  year 
when  funds  are  available.  The  Field 
Office  shall  "fast  track"  the  processing 
of  these  emergency  applications  so  that 
fund  reservation  may  occur  as  soon  as 
possible. 

V.  Other  Program  Items 

(a)  Turnkey  III  Dewlooments. 

(1)  General.  Eligible  physical 
improvement  costs  for  existing  Turnkey 
HI  developments  are  hmited  to  work 
items  uncfer  Emergency  Modernization 
or  Other  Modernization  wbidi  are  not 
the  responsibility  of  the  horoebuyer 
families  and  which  are  related  to  health 
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and  safety,  coirection  of  development 
deficiencies,  physical  accessibility, 
enei«gy  audits  and  cost-effective  energy 
conservation  measures,  or  LBP  testing, 
interim  containment,  professional  risk 
assessment  and  abatement.  In  addition, 
eligible  costs  include  management 
improvements  under  the  modernization 
type  of  Other  Modernization.  Turnkey 
111  units  which  havo  been  paid  off,  but 
not  conveyed,  are  eligible  for  funding, 
but  if  funded,  the  modernization  work 
must  be  completed  before  conveyance. 
The  cost  of  the  physical  and 
management  improvements  shall  not 
increase  the  purchase  price  and 
amortisation  period  for  the  homebuyer 
families. 

[2)  Ineligible  Costs.  Nonroutine 
maintenance  or  replacements,  dwelling 
additions,  and  items  that  are  the 
respijnsibility  of  the  homebuyer  families 
are  ineligible  costs. 

(3)  Exception  for  vacant  or  non- 
homebuyer-occupied  Turnkey  UJ  units. 

(i)  Notwithstanding  the  requirements 
of  subparagraph  (1)  of  this  paragraph,  an 
HA  may  carry  out  Other  Modernization 
in  a  Turnkey  III  devfilopmenl,  whenever 
a  Turnkey  III  unit  becomes  vacant  or  is 
occupied  by  a  non-homebuyer  family. 
An  H.\  that  intends  to  use  hinds  under 
this  paragraph  must  identify  in  its  ClAP 
Application,  the  estimated  number  of 
units  proposed  for  Other  Modernization 
and  subsequent  sale.  In  addition,  an  HA 
must  certify  that:  the  proposed 
modamization  under  this  paragraph 
would  result  in  bringing  the  identified 
units  into  fijil  compliance  with  the 
homeownership  objectives  under  the 
Turnkey  lU  Program;  and  the  HA  has 
homebuyers  who  both  are  eligible  for 
homeownership,  in  accordance  with  the 
regulatory  reqiiirements,  and  have 
demonstrated  their  intent  to  be  placed 
into  each  of  the  Turnkey  III  units 
proposed  for  Other  Modernization. 

(ii)  Before  an  HA  may  be  approved  for 
Oiher  Modernization  of  a  unit  under 
this  paragraph,  it  must  first  deplete  any 
Earned  Home  Payments  Account 
(EHPA)  or  .Non-Routine  Maintenance 
Reserve  (NRMR)  pertaining  to  the  unit, 
and  request  the  maximum  operating 
subsidy.  Any  increase  in  the  value  of  a 
unit  caused  by  its  Other  Modernization 
under  this  paragraph  shall  be  reflected 
solely  by  its  subsequent  appraised 
value,  and  not  by  an  automatic  increase 
in  its  purchase  price. 

(b)  Mutual  Help  Developments. 
Mutual  Help  developments  are  eligible 
for  the  same  physical  and  management 
improvement  costs  as  are  rental 
develapments.  Mutual  Help  units  which 
have  been  paid  off,  but  not  convoyed, 
are  eligible  for  hmding,  but  if  fijnded, 


JMI 


the  modernization  work  roust  b«> 
completed  before  conveyance. 

(c)  Professional  Risk  Asspf:sment  for 
LBP.  A  set-aside  may  be  made  available 
for  LBP  professional  risk  assessments 
under  a  separate  NOFA  and  Processing 
Notice.  HAs  with  pre-1980  family 
developments  are  strongly  encou.rgged 
to  apply  for  these  funds  to  conduct  LBP 
professional  risk  assessments. 

(d)  In-PIace  Management  Unterim 
Containment  of  LBP).  Where  the  results 
of  the  LBP  professional  risk  assessment 
recommend  that  the  HA  undertake  in- 
place  management  measures,  the  HA  is 
strongly  encouraged  to  apply  for  ClAP 
funds  to  carry  out  such  ir.frt.v.ires 
However,  if  the  HA  is  not  sjctessful  in 
obtaining  ClAP  funds  for  in-place 
management  measures,  the  HA  may 
request  a  budget  revision  of  previously 
approved,  but  unobligated  ClAP  funds 
to  accomplish  such  measures.  Where 
the  HA  had  a  ClAP  budget  revision 
approved  for  this  purpose  in  FY  1994. 
the  HA  may  request  FY  1995  ClAP 
funds  to  complete  the  items  which  v.  pre 
eliminated  as  a  resuh  of  the  budget 
revision. 

(e)  Long-Term  Viability  and 
BfQSonnhle  Cost. 

(1)  Long-Term  Viability.  (3n  Form 
HUD-52822,  CL\P  Applir^ion,  the  HA 
certifies  whether  the  developments 
proposed  for  modernization  have  long- 
term  viability,  including  prospects  for 
full  occupaiicy.  If,  during  Joint  Review, 
the  H.^  or  Field  Office  believes  that  a 
particular  development  may  not  have 
long-term  viabiUty,  the  Field  Office 
shall  make  a  final  viability 
determinatiftn.  If  the  Field  Office 
determines  that  a  development  does  not 
have  long-term  viability,  the  Field 
Office  shall  only  approve  Emergr^ncy 
Modernization  or  nonemergency 
funding  necessary  to  maintain 
habitability  until  the  demolition  or 
disposition  application  is  approved  and 
residents  can  be  relocated.  In  making 
the  final  viability  determination,  the 
Field  Office  shall  consider  whether: 

(i)  Any  special  or  unusual  conditions 
have  been  adequately  explained,  all 
work  has  bean  justified  as  necessary  to 
meet  the  modernization  and  energy 
conservation  standards,  including 
development  specific  work  necessarv  to 
blend  the  development  in  with  the 
design  and  architecture  of  the 
neighborhood;  and 

(ii)  Reasonable  cost  estimates  have 
been  provided,  and  every  effort  has  been 
made  to  reduce  costs;  and 

(iii)  Rehabilitation  of  the  existing 
development  is  more  cost-effective  in 
the  long-term  than  constniction  or 
acquisition  of  replacemem  housing;  or 


(iv)  There  are  no  practical  allenmlivus 
for  replacement  housing. 

(2)  Reasonable  Cost.  During  the  Joint 
Review,  the  FieldOffice  shall  determine 
reasonable  cqst  for  the  proposed  vvork. 
using  one  of  the  following  methods:  (i) 
unfunded  hard  cost  of  90  percent  or  less 
of  computed  Total  Development  Cost 
(TDC),  which  is  easier  to  apply  when 
comprehensive-type  modernization  is 
proposed;  or  (ii)  the  reasonableness  of 
the  estimated  cost  of  individual  work 
items,  using  national  indices,  such  as 
R.S.  Means  Index,  the  Dodge  Report  x)r 
Marshall  and  Swift,  adjusted  to  reilmt 
local  conditions  and  actual  experience, 
which  is  easier  to  apply  when 
piecemeal-type  modernization  is 
proposed.  No  computation  of  the  TDC  is 
required  where  the  estimated  per  unit 
unfunded  hard  cost  is  equal  to  or  less 
than  the  per  unit  TDC  for  the  smallest 
bedroom  size  at  the  development. 

(f)  L'se  of  Dwelling  Units  for  Economic 
Self-Sufficiency  Sen'ices  and/or  Drug 
Elimination  Activities.  On  August  24. 
1990.  the  Department  issued  HUD 
Notice  PIH  90-39  (PH.^),  concerning  the- 
eligibility  for  funding  under  the 
Performance  Fimding,System  of 
dwelling  units  used  to  promote 
economic  self-sufficiency  services  for 
residents  and  anti-drug  programs.  C].\P 
funds  may  be  used  to  convert  units  for 
these  purposes.  Also  refer  to  the  Famjly 
Self-Sufficiency  Program  Guidelines  (.5b 
FR  49592,  .September  30,  1991). 

(g)  Duplication  of  Funding.  The  H.^ 
shall  not  receive  duplicate  funding  for 
the  same  work  item  or  activity  under 
any  circumstance  and  shall  establish 
ixintrois  to  assure  that  an  activitv. 
program,  or  project  that  is  ftinde<l  undiT 
any  other  HlJD  program,  shall  not  In- 
funded  by  QAP. 

VI.  Application  Deadline  Date  and 
Summary  of  FY*1995  ClAP  Processm); 
Steps 

The  deadline  date  for  submission  oi 
the  FY  1995  ClAP  Application  will  b.' 
established  in  the  NOFA  to  lie 
published  at  a  future  date.  Dates  for 
other  processing  steps  will  be 
established  by  each  Field  Office  u, 
reflect  local  workload  issues. 

Summon,-  of  Processing  Steps 

1.  HA  submits  CLAP  Application. 

2.  Field  Office  conducts  completpness 
review  and  requests  corrections  to 
deficient  applications. 

3.  HA  suomils  corrections  to  der;riri  i 
applications  within  14  calendar  days  of 
notification  from  Field  Office. 

4.  Field  Office  conducts  eligibility 
review  and  technical  review  (raring  .»!id 
ranking)  and  makes  Joint  Review 
.selections. 
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5.  Field  Office  completes  Joint 
Reviews,  environmental  reviews  and 
FHEO  review. 

6.  Field  Office  makes  funding 
decisions  and  forwards  Congressional 
notifications  to  Headquarters. 

7.  Congressional  notification  is 
completed  and  Field  Office  notifies  HA 
of  funding  decisions. 

8.  HA  submits  additional  documents 
as  required  in  section  IV  (f). 

9.  Field  Office  completes  fund 
reservations  and  forwards  ACC 
amendment  to  HA  for  signature  and 

return. 

10.  Field  Office  executes  ACC 
amendment  and  HA  begins 
implementation. 

VII.  Other  Matters 

(a)  Environmental  Impact.  A  Finding 
of  No  Significant  Impact  with  respect  to 
the  environment  will  be  made  in 
accordance  with  HUD  regulations  at  24 
CFR  Fart  50  implementing  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332)  in 
connection  with  issuance  of  the  FY 
1995  NOFA  for  this  program.  The 
Finding  of  No  Significant  Impact  will  be 
available  for  pubUc  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  Office  of  the  Rules 
Docket  Clerk.  451  Seventh  Street.  SW.. 
room  10276,  Washington.  DC  20410. 

(b)  Federalism  Impact.  The  General 
Counsel,  as  the  Designated  Official 
under  section  6(a)  of  Executive  Order 
12612,  Federalism,  has  determined  that 
the  policies  and  procedures  contained 
in  this  Notice  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
Notice  is  not  subject  to  review  imder  the 
Order. 

(c)  Impact  on  the  Family.  The  General 
Counsel,  as  the  Designated  Official  for 
Executive  Order  12606.  The  Family,  has 
determined  that  this  Notice  will  likely 
have  a  beneficial  impact  on  family 
formation,  maintenance  and  general 
well-being.  Accordingly,  since  the 
impact  on  the  family  is  beneficial,  no 
further  rieview  is  considered  necessary. 

(d)  Accountability  in  the  Provision  of 
HUD  Assistance.  The  Department  has 
promulgated  a  final  rule  to  implement 
section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act). 
The  final  rule  is  codified  at  24  CFR  Part 
12.  Section  102  contains  a  number  of 
provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 


assistance  administered  by  the 
Department.  On  January  16. 1992.  the 
Department  published  at  57  FR  1942. 
additional  information  that  gave  the 
public  (including  applicants  for.  and 
recipients  of.  HUD  assistance)  further 
information  on  the  implementation, 
public  access,  and  disclosure 
requirements  of  section  102.  The 
documentation.  pubUc  access,  and 
disclosure  requirements  of  section  102 
are  applicable  to  assistance  awarded 
under  the  NOFA  to  be  published  as 
follows: 

(1)  Documentation  and  Public  Access. 
The  Department  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  the  NOFA  to  be  published 
are  sufficient  to  indicate  the  basis  upon 
which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  Part  15.  In  addition.  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  the  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b).  and  the  notice  published 
in  the  Federal  Register  on  January  16. 
1992  (57  FR  1942).  for  further 
information  on  these  requirements.) 

(2)  HUD  Responsibilities- 
Disclosures.  The  Department  will  make 
available  to  the  public  for  five  years  all 
applicant  disclosure  reports  (Form 
HUD-2880)  submitted  in  cormection 
with  the  NOFA  to  be  published.  Update 
reports  (also  Form  HUD-2880)  will  be 
made  available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  three  years.  All  reports, 
both  applicant  disclosures  and  updates, 
will  be  made  available  in  accordance 
with  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  HUD's  implementing 
regulations  at  24  CFR  Part  15.  (See  24 
CFR  Part  12.  Subpart  C.  and  the  notice 
published  in  the  Federal  Register  on 
January  16. 1992  (57  FR  1942).  for 
further  information  on  these  disclosure 
requirements.) 

(e)  Prohibition  Against  Advance 
Information  on  Funding  Decisions. 
HUD's  regulation  implementing 
section  103  of  the  HUD  Reform  Act, 
codified  as  24  CFR  Part  4.  will  apply  to 
the  funding  competition  to  be 
annoimced  under  the  separately 
published  NOFA.  The  requirements  of 
the  rule  continue  to  apply  until  the 


announcement  of  the  selection  of 
successful  applicants.  Also  refer  to  a 
final  rule  amending  Part  4  published  in 
the  Federal  Register  on  November  19. 
1993  (58  FR  61016).  regarding  the 
regulation  of  certain  conduct  by  HUD 
employees  and  by  applicants  for  HUD 
assistance  during  the  selection  process 
for  the  award  of  financial  assistance  by 
HUD. 

HUD  employees  involved  in  the 
review  of  applications  and  in  the 
making  of  funding  decisions  are  limited 
by  Part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  ai;  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 

Part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
at  (202)  708-3815  (voice).  (202)  708- 
1112  (TDD).  These  are  not  toll-free 
numbers.  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whether 
particular  subj€x:t  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Field  Office  Counsel  or  Headquarters 
Counsel  for  the  program  to  which  the 
question  pertains. 

(0  Prohibition  Against  Lobbying  of 
HUD  Personnel. 

Section  112  of  the  HUD  Reform  Act 
added  a  new  section  13  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3531  et 
seq.).  Section  13  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

HUD  regulations  implementing 
section  13  are  at  24  CFR  Part  86.  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  regulation, 
particularly  the  examples  contained  in 
Appendix  A  of  the  rule. 


A  final  rule  published  in  the  Federal 
Register  on  September  7,  1993, 
amended  the  definition  of  "person"  to 
exclude  from  coverage  a  State  or  local 
government,  or  the  officer  or  employee 
of  a  State  or  local  government  or 
housing  finance  agency  thereof  who  is 
engaged  in  the  official  business  of  the 
State  or  local  government. 

Any  questions  regarding  the  rule 
should  be  directed  to  the  Office  of 
Ethics,  Room  2158,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW^  Washington,  DC* 
20410-3000.  Telephone:  (202J  708-3815 
(voice);  (202)  708-1112  (TDD).These 
are  not  toll-free  numbers.  Forms 
necessary  for  compliance  with  the  rule 
mak»i  be  obtained  from  the  local  HUD 
Of^Ce. 

(g)  Prohibition  Against  Lobbying 
Activities. 

The  use  of  funds  awarded  under  the 
NOFA  to  be  published  is  subject  to  the 
disclosure  requirements  and 
prohibitions  of  Section  319  of  the 
Department  of  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1990  (31  U.S.C.  1352)  and  the  HUD 
implementing  regalations  at  24  CFR  Part 
87.  These  authorities  prohibit  T4H:ipjpntK 


of  federal  contracts,  grants  or  loans  from 
using  appropriated  funds  for  lobbying 
the  Executive  or  Legislative  Branches  of 
the  Federal  Government  in  connection 
with  a  specific  contract,  grant  or  loan. 
The  prohibition  also  covers  the 
awarding  of  contracts,  graiits, 
cooperative  agreements  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR-Part  87,  applicants,  recipients    "' 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  ha\'e  been  or  will  be  spent 
on  lobbying-activities  in-connection 
with  the  assistance. 

IHAs  established  by  an  Indian  tribe  as 
a  result  of  the  exercise  of  the  tribe's 
sovereign  power  are  excluded  from 
coverage  of  the  Byrd  Amendment,  but 
IHAs  established  under  State  law  an; 
not  excluded  from  the  statute's 
coverage. 

If  the  amount  applied  for  is  greater 
than  5100,000,  the  certification  is 
required  at  the  time  application  for 
funds  is  made  that  federally 
appropriated  funds  are  not  bcinR  ur 
have  not  been  used  in  violation  of  thf 
Byrd  Ani»;mli»ent.  If  the  amount 


applied  for  is  greater  than  $100,000  and 
the  HA  has  made  or  has  agreed  to  make 
any  payment  using  nonappropriated 
funds  for  lobbying  activity,  as  described 
in  24  CFR  Part  87  (B\Td  .Amendment), 
the  submission  also  must  include  the 
SF-LLL,  Disclosure  of  Lobbying 
Activities.  The  HA  determines  if  the 
submission  of  the  SF-LLL  is  applii-ab!.'. 
--- (h)  Paperwork  deduction  Act 
Statement.  The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  aitd  Budget  (OMB)  uhdor 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1989  (44  U.S.C  a.lOJ- 
3520)  and  have  been  assigned  QM» 
lontrol  number  2577-0044. 

VIII.  Catalog  of  Federal  Domestic 
Assistance  Program 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14.852. 

n.it.jil:  January  9.  ]<J95. 
Joseph  Shuldiner, 

J^ssisUintSixrtnaryforPublkaniilmiuin 
Housing. 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

National  Information  Infrastructure; 
Draft  Principles  for  Providing  and 
Using  Personal  Information  and 
Commentary 

AGENCY:  Office  of  Management  and 

Budget. 

ACTION:  Notice  and  request  for 

comments. 


JMI 


summary:  OMB  is  publishing  these  draft 
principles  on  behalf  of  the  Privacy 
Working  Group  of  the  Information 
Policy  Committee,  Information 
Infrastructure  Task  Force.  They  were 
developed  by  the  Working  Group  to 
update  the  Code  of  Fair  Information 
Practices  developed  in  the  early  1970s. 
DATES:  Comments  should  be  submitted 
no  later  than  March  21. 1995. 
ADDRESSES:  Comments  should  be  sent  to 
the  Working  Group  on  Privacy  c/o  the 
Nil  Secretariat,  National 
Telecommunications  and  Information 
Administration.  U.S.  Department  of 
Commerce,  Room  4892,  Washington. 
D.C.  20230.  The  Principles  and 
Commentary  can  be  downloaded  from 
the  IITF  gopher A)ulletin  Board  System: 
202-501-1920.  The  IITF  gopher/bulletin 
board  can  be  accessed  through  the 
Internet  by  pointing  your  gopher  client 
to  IITF.DOC.GOV  or  by  tehiet  to 
IITF.DOC.  GOV  and  logging  in  as 
GOPHER.  Electronic  comments  may  be 
sent  to  NII@NTIA.DOC.GOV 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jerry  Gates,  Chair,  Privacy  Working 
Group,  Bureau  of  the  Census,  Room 
2430,  Building  3,  Washington.  D.C. 
20233.  Voice  telephone:  301-457-2515. 
Facsimile:  301^57-2654.  E-mail: 
GGATES@INFO.CENSUS.GOV 

SUPPLEMENTARY  INFORMATION:  The 
following  Principles  and  tommentary 
were  developed  by  the  Information 
Infrastructure  Task  Force's  Working 
Group  on  Privacy  with  the  goal  of 
providing  guidance  to  all  participants  in 
the  National  Information  Infrastructure. 
(The  Principles  appear  in  plain  text,  and 
the  Commentary  appears  in  italics.)  The 
Principles  are  intended  to  update  and 
revise  the  Code  of  Fair  Information 
Practices  that  was  developed  in  the 
early  1970s.  While  many  of  the  Code's 
principles  are  still  valid,  the  Code  w^as 
developed  in  an  era  when  paper  records 
were  the  norm. 

The  Working  Group  distributed  a 
draft  of  the  Principles  and  Commentar\' 
for  comment  in  May  1994  via  electronic 
mail  and  in  a  notice  published  in  the 
Federal  Register.  Major  resulting 
Lhonges  ore:  (1)  The  Commentary  has 


been  incorporated  into  the  Principles 
and  has  been  modified  to  reflect 
changes  to  the  principles,  define  terms, 
and  to  clarify  areas  of  confusion;  (2)  the 
principles  for  Information  Collectors 
have  been  incorporated  into  Principles 
for  Users  of  Personal  Information  since 
some  users  also  have  a  responsibiUty  to 
inform  and  obtain  consent  for  uses;  (3) 
the  Principles  now  require  Information 
Collectors  to  conduct  a  privacy 
assessment  before  deciding  to  collect 
information;  (4)  the  notice  given  to 
individuals  becomes  the  determining 
factor  for  limiting  the  use  of  personal 
information;  (5)  the  information  an 
individual  may  access  and  correct  is 
expanded;  and  (6)  the  provision  of 
notice  and  a  means  of  redress  that  was 
linked  to  "final  actions"  that  may  harm 
individuals  is  now-based  on  an 
improper  disclosure  of  information  or 
the  use  of  information  that  lacks 
sufficient  quality. 

Before  issuing  the  Principles  as  a  final 
product,  the  Working  Group  is 
proposing  them  for  comment  again.  The 
Working  Group  recognizes  that  the 
Principles  cannot  apply  uniformly  to  all 
sectors.  They  must  be  carefully  adapted 
to  specific  circumstances,  therefore,  the  - 
Working  Group  asks  that  final 
comments  focus  on  major  concerns 
about  applying  the  principles  broadly. 
Sectorial  concerns  should  be  addressed 
as  organizations  develop  internal 
principles. 

Further,  the  Working  Group  debated 
the  privacy  rights  of  deceased  persons 
and  how  they  might  be  addressed  in  the 
Principles,  but  was  not  able  to  come  to 
a  conclusion.  The  Working  Group  also 
welcomes  comments  on  whether  and 
how  the  Principles  should  be  revised  to 
treat  the  rights  of  the  deceased  or  their 
survivors. 
Sally  Kalzen, 

Administrator,  Office  of  Information  and 
Regulatory  Affairs. 

Privacy  and  the  National  Information 
Infrastructure:  Principles  for  Providing 
and  Using  Personal  Information 

Preamble 

The  United  States  is  committed  to 
building  a  National  Information 
Infrastructure  (Nil)  to  meet  the 
information  needs  of  its  citizens.  This 
infrastructure,  created  by  advances  in 
technology,  is  expanding  the  level  of 
interactivity,  enhancing 
communication,  and  allowing  easier 
access  to  services.  As  a  result,  many 
more  users  are  discovering  new. 
previously  imimagined  uses  for 
personal  information.  In  this 
environment,  we  are  challenged  to 
develop  new  principles  to  guide 


participants  in  the  Nil  in  the  fair  use  of 
personal  information. 

Traditional  fair  informatirm  practices, 
developed  in  the  age  of  paper  records, 
must  be  adapted  to  this  new 
environment  where  information  and 
communications  are  sent  and  received 
over  networks  on  which  users  have  vi-ry 
different  capabilities,  objectives  and 
perspectives.  Specifically,  new 
principles  must  acknowledge  that  all 
members  of  our  society  (government, 
industry,  and  individual  citizens),  share 
responsibility  for  ensuring  the  fair 
treatment  of  individuals  in  the  use  of 
personal  information,  whether  on  paper 
or  in  electronic  form.  Moreover,  the 
principles  should  recognize  that  the 
interactive  nature  of  the  Nil  will 
empower  individuals  to  participate  in 
protecting  information  about 
themselves.  The  new  principles  should 
also  make  it  clear  that  this  is  an  active 
responsibility  requiring  openness  about 
the  process,  a  commitment  to  fairness 
and  accountability,  and  continued 
attention  to  security.  Finally,  principles 
must  recognize  the  need  to  educate  all 
participants  about  the  new  information 
infrastructure  and  how  it  will  affect 
their  lives. 

These  "Principles  for  Providing  and 
Using  Personal  Information"  recognize 
the  changing  roles  of  government  and 
industry  in  information  collection  and 
use.  Thus,  they  are  intended  to  be 
equally  applicable  to  public  and  privato 
entities  that  collect  and  use  personal 
information.  However,  these  Principles 
are  not  intended  to  address  all 
information  uses  and  protection 
concerns  for  each  segment  of  the 
economy  or  function  of  government. 
Rather,  they  should  provide  the 
framework  from  which  specialized 
principles  can  be  developed  as  needed. 

I.  General  Principles  for  All  Nil 
Participants 

Participants  in  the  Nil  rely  upon  the 
privacy,  integrity,  and  quality  of  the 
personal  information  it  contains. 
Therefore,  all  participants  in  the  Nil 
should  use  whatever  means  are 
appropriate  to  ensure  that  personal 
information  in  the  Nil  meets  these 
standards. 

A.  Information  Privacy  Principle: 
An  individual's  reasonable 

expectation  of  privacy  regarding  access 
to  and  use  of  his  or  her  personal 
information  should  be  assured. 

B.  Information  Integrity  Principle: 
Personal  information  should  not  be 

improperly  altered  or  destroyed. 

C.  Information  Quality  Principle: 
Personal  information  should  be 

accurate,  timely,  complete,  and  relevant 


for  the  purpose  for  which  it  is  provided 
and  used. 

II.  Principles  for  Users  of  Personal 
Information 

A.  Acquisition  and  Use  Principles: 
Users  of  personal  information  should 

recognize  and  respect  the  privacy 
interests  that  individuals  have  in  the 
use  of  personal  infonnation.  They 
should: 

1.  Assess  the  impact  on  privacy  of 
current  or  planned  activities  in  deciding 
whether  to  obtain  or  use  personal 
information. 

2.  Obtain  and  keep  only  information 
that  could  be  reasonably  expected  to 
support  current  or  planned  activities 
and  use  the  information  only  for  those 
or  compatible  uses. 

B.  Notice  Principle: 
Individuals  need  to  be  able  to  make 

an  informed  decision  about  providing 
personal  information.  Therefore,  those 
who  collect  information  directly  from 
the  individual  should  provide  adequate, 
relevant  infonnation  about: 

1.  Why  they  are  collecting  the 
information; 

2.  What  the  information  is  expected  to 
bn  used  for; 

3.  What  steps  will  be  taken  to  protect 
its  confidentiality,  integrity,  and  quality; 

4.  The  consequences  of  providing  or 
withholding  infonnation;  and 

5.  Any  rights  of  redress. 

C.  Protection  Principle: 

Users  of  personal  information  should 
take  reasonable  steps  to  prevent  the 
information  they  have  from  being 
disclosed  or  altered  improperly.  Such 
users  should  use  appropriate  managerial 
and  technical  controls  to  protect  the 
confidentiality  and  integrity  of  personal 
information. 

D.  Fairness  Principle: 
Individuals  provide  personal 

information  on  the  assumption  that  it 
will  be  used  in  accordance  with  the 
notice  provided  by  collectors.  Therefore, 
users  of  personal  information  should 
enable  individuals  to  limit  the  use  of 
their  personal  information  if  the 
intended  use  is  incompatible  with  the 
notice  provided  by  collectors. 

E.  Education  Principle: 

The  full  effect  of  the  Nil  on  the  use 
of  personal  information  is  not  readily 
apparent,  and  individuals  may  not 
recognize  how  their  lives  may  be 
affiected  by  networked  information. 
Therefore,  information  users  should 
educate  themselves,  their  employees, 
and  the  public  about  how  personal 
information  is  obtained,  sent,  stored, 
processed,  and  protected,  and  how  these 
activities  affect  individuals  and  society. 


III.  Principles  for  Individuals  Who 
Provide  Personal  Information 

A.  Awareness  Principle: 

While  information  collectors  have  a 
responsibility  to  inform  individuals 
why  they  want  personal  information, 
individuals  also  have  a  responsibility  to 
understand  the  consequences  of 
providing  personal  information  to 
others.  Therefore,  individuals  should 
obtain  adequate,  relevant  information 
about: 

1.  Why  the  information  is  being  . 
collected; 

2.  What  the  information  is  expei.tcd  to 
be  used  for; 

3.  What  steps  will  be  taken  to  protect 
its  confidentiality,  integrity,  and  quality; 

4.  The  consequences  of  providing  or 
withholding  information;  and 

5.  Any  rights  of  redress. 

B.  Redress  Principles: 
Individuals  should  be  protected  from 

harm  caused  by  the  improper  disclosure 
or  use  of  persona!  information.  They 
should  also  he  protected  from  harm 
caused  by  decisions  based  on  personal 
infonnation  that  is  not  accurate,  timely, 
complete,  or  relevant  for  the  purpose  for 
which  it  is  used.  Therefore,  individuals 
should,  as  appropriate: 

1.  Have  the  means  to  obtain  their 
personal  information  and  the 
opportunity  to  correct  information  that 
could  harm  them; 

2.  Have  notice  and  a  means  of  redress 
if  harmed  by  an  improper  disclosure  or 
use  of  personal  information,  or  if 
harmed  by  a  decision  based  on  personal 
information  that  is  not  accurate,  timely, 
complete,  or  relevant  for  the  purpose  for 
which  it  is  used. 

Commentary  on  the  Principles 

Preamble 

1.  The  National  Information 
Infrastructure  ("Nil"),  with  its  promise 
of  a  seamless  web  of  communications 
networks,  computers,  data  bases,  and 
consumer  electronics,  heralds  the 
arrival  of  the  information  age.  The 
ability  to  obtain,  process,  send,  and 
store  information  at  an  acceptable  cost 
has  never  been  greater,  and  continuing 
advances  in  computer  and 
telecommunications  technologies  will 
result  in  ever-increasing  creation  and 
use  of  information. 

2.  The  Nil  promises  enormous 
benefits.  To  name  just  a  few,  the  Nil 
holds  forth  the  possibility  of  greater 
citizen  participation  in  deliberative 
democracy,  advances  in  medical 
treatment  and  research,  and  quick 
verification  of  critical  information  such 
as  a  gim  purchaser's  criminal  record. 
These  benefits,  however,  do  not  come 
without  a  cost:  the  loss  of  privacy. 


Privacy  in  this  context  means 
"information  privacy,"  an  individual's 
claim  to  control  the  terms  under  which 
personal  information — information 
identifiable  to  a  individual — is  obtained, 
disclosed  and  used. 

3.  Two  converging  trends — one  social, 
the  other  technological — lead  to  an 
increased  risk  to  privacy  in  the  evolving 
Nil.  As  a  social  trend,  individuals  will 
use  the  Nil  to  communicate,  order  goods 
and  services,  and  obtain  information. 
But,  unlike  paying  cash  to  buy  a 
magazine,  using  the  Nil  for  such 
purposes  will  generate  data 
documenting  the  transaction  that  can  \)i- 
easily  stored,  retrieved,  analyzed,  and 
reused.  Indeed,  Nil  transactional  data 
may  reveal  who  communicated  with 
whom.  when,  and  for  how  long;  and 
who  bought  what,  for  what  price. 
Significantly,  this  type  of  personal 
information — transactional  data — is 
automatically  generated,  in  electronic 
form,  and  is  therefore  especially  cheap 
to  store  and  process. 

4.  The  technological  trend  is  that  the 
capabilities  of  hardware,  software,  and 
communications  netwo.-^ks  are 
continually  increasing,  allowing 
information  to  be  used  in  ways  that 
were  previously  impossible  or 
economically  impractical.  For  example, 
before  the  Nil,  in  order  to  build  a  profile 
of  an  individual  who  had  lived  in 
various  states,  one  would  have  to  tra\  el 
from  state  to  state  and  search  public 
records  for  information  on  the 
individual.  This  process  would  have 
required  filling  out  forms,  paying  fees, 
and  waiting  in  line  for  record  searches 
at  local,  state,  and  federal  agencies  such 
as  the  departments  of  motor  vehicles, 
deed  record  offices,  electoral 
commissions,  and  county  record  offices. 
Although  one  could  manually  compile  a 
persona!  profile  in  this  manner,  it 
would  be  a  time-consuming  and  costlv 
exercise,  one  that  would  not  be 
undertaken  unless  the  offsetting  rewards 
were  considerable.  In  sharp  contrast, 
today,  as  more  and  more  personal 
information  appears  on-line,  such  a 
profile  can  be  built  in  a  matter  of 
minutes,  at  minimal  cost. 

5.  In  sum,  these  two  converging 
trends  guarantee  that  as  the  Nil  evolvts. 
more  personal  information  will  be 
generated  and  more  will  be  done  with 
that  information.  Here  lies  the  increased 
risk  to  privacy.  This  risk  must  be 
addressed  not  only  to  secure  the  value 
of  privacy  for  individuals,  but  also  to 
ensure  that  the  Nil  will  achieve  its  full 
potential.  Unless  this  is  done, 
individuals  may  choose  not  to 
participate  in  the  Nil  for  fear  that  the 
costs  to  their  privacy  will  outweigh  i"- 
benefits.  The  adoption  of  fair 
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information  principles  is  a  critical  first 
step  in  addressing  this  concern. 

6.  While  guidance  to  government 
agencies  can  be  found  in  existing  laws 
and  regulations,  and  guidance  to  private 
organizations  exists  in  principles  and 
practices,  these  need  to  be  adapted  to 
accommodate  the  evolving  inbrmation 
environment.*  This  changing 
environment  presents  new  concerns: 

la)  No  longer  do  governments  alone 
obtain  and  use  large  amounts  of 
personal  information;  the  private  sector 
now  rivals  the  government  in  obtaining 
and  using  personal  information.  New 
principles  would  thus  be  incomplete 
unless  they  applied  to  both  the 
governmental  and  private  sectors. 

(b)  The  Nil  promises  true 
interactivity,  bidividuals  will  become 
active  participants  who.  by  using  the 
Nil,  will  create  volumes  of  data 
containing  the  content  of 
communications  as  well  as  transactional 

data. 

(c)  The  transport  vehicles  for  personal 
information— the  networks — are 
vulnerable  to  abuse;  thus,  the  security  of 
the  network  itself  is  critical  to  the  Nils 
future  success. 

(d)  The  rapidly  evolving  infornialion 
environment  makes  it  difficult  to  apply 
traditional  ethical  rules,  even  ones  that 
are  well  understood  and  accepted  when 
dealing  with  tangible  records  and 
documents.  Consider,  for  example,  how 
an  individual  who  would  never  trespass 
onto  someone's  home  might  rationalize 
cracking  into  someone's  computer  as  an 
intellectual  exercise.  In  addition, 
today's  information  environment  may 
present  questions  about  the  use  of 
personal  information  that  traditional 
rules  do  not  even  address. 

7.  These  "Principles  for  Providing  and 
Using  Personal  Information"  (the 
"Principles")  attempt  to  create  a  new  set 
of  principles  responsive  to  this  new 
information  environment.  The 
Principles  attempt  to  provide 
meaningful  guidance  on  this  new 
information  enviroiunent  and  attempt  to 
strike  a  balance  between  abstract 
concepts  and  a  detailed  code.  They  am 
intended  to  guide  all  Nil  participants 
and  should  also  be  used  by  those  who 
are  drafting  laws  and  regulations, 
creating  industry  codes  of  fair 
infcMination  practices,  and  designing 
private  sector  and  government  programs 
that  use  personal  information. 

8.  The  limitations  inherent  in  any 
such  principles  must  be  recognized.  As 
made  clear  in  the  Preamble,  the 


•  For  example,  the  Privacy  Art  of  1974,  5  IJ.S.C 
552a:  or  New  York  State  Public  Service 
Commission.  Statement  of  Policy  on  Privacy  and 
T'  lecommunication.  March  22.  1991.  asreiriaed  on 
S,;.'(>mber20.  1991. 


Principles  do  not  have  the  force  of  law; 
they  are  not  designed  to  produce 
specific  answers  to  all  possible 
questions;  and  they  are  not  designed  to 
single-handedly  govern  the  various 
sectors  that  use  personal  information. 
The  Principles  should  be  interpreted 
and  applied  as  a  whole,  and 
pragmatically  and  reasonably.  Where  an 
overly  mechanical  application  of  the 
Principles  would  be  particularly 
unwarranted,  phrases  with  the  words 
"appropriate"  or  "reasonable"  appear  in 
the  text.  This  flexibility  built  into  the 
Principles  to  address  hard  or 
unexpected  cases  does  not  mean  that 
the  Principles  need  not  be  adhered  to 
rigorously. 

9.  Moreover,  the  Principles  are 
intended  to  be  in  accord  with  current 
international  guidelines  regarding  the 
iisi'  of  personal  information  and  thus 
should  support  the  ongoing 
development  of  the  Global  Information 
Infrastructure. 

10.  Finally,  adherence  to  the 
Principles  will  cultivate  the  trust 
between  individuals  and  informcition 
users  .so  crucial  to  the  successfiil 
evolution  of  the  Nil. 

I.  General  Principles  for  All  MI 
Participants 

Participants  in  the  Nil  rely  upon  the 
privacy,  integrity,  and  quality  of  the 
personal  information  it  contains. 
Therefore,  all  participants  in  the  Nil 
should  use  whatever  means  are 
appropriate  to  ensure  that  personal 
information  in  the  Nil  meets  these 
standards. 

11.  Three  fundamental  principles 
should  guide  all  Nil  participants.  These 
three  principles— information  privacy, 
information  integrity,  and  information 
quality — identify  the  fundamental 
requirements  necessary  for  the  proper 
use  of  personal  information,  and  in  turn 
the  successful  implementation  of  the  Nil 

l.A.  Information  Privacy  Principle: 

An  individual's  reasonable 
expoc:tation  of  pwivacy  regarding  access 
to  and  use  of  his  or  her  personal 
information  should  be  assured. 

12.  If  the  Nil  is  to  flourish,  an 
individual's  reasonable  expectation  of 
information  privacy  should  be  ensured. 
A  reasonable  expectation  of  information 
privacy  is  an  expectation  subjectively 
held  by  the  individual  and  deemed 
objectively  reasonable  by  society.  Of 
course,  not  all  subjectively  held 
expectations  will  be  honored  as 
reasonable.  For  example,  an  individual 
who  posts  an  unencrypted  personal 
message  on  a  bulletin  board  for  public 
postings  cannot  reasonably  expect  that 
personal  message  to  be  read  only  by  the 
addressee. 


13.  What  counts  as  a  reasonable 
expectation  of  privacy  under  the 
Principles  is  not  intended  to  be  limiliid 
to  what  counts  as  a  reasonable 
•expectation  of  privacy  under  the  Fourth 
Amendment  of  the  United  States 
Constitution.  Accordingly,  judicial 
interpretations  of  what  counts  as  a 
reasonable  privacy  expectation  under 
the  Fourth  Amendment  should  not 
inhibit  Nil  participants  from  applying 
the  Principles  in  a  manner  more 
protective  of  privacy. 

IB.  Information  Integrity  Principle: 
Personal  information  should  not  be 
improperly  altered  or  destroyed. 

14.  NH  participants  should  be  able  to 
rely  on  the  integrity  of  the  personal 
information  it  contains.  Thus,  personal 
information  should  be  protected  against 
unauthorized  alteration  or  destruction. 
I.e.  Information  Quality  Principle 
Personal  information  should  be 
accurate,  timely,  complete,  and  relevant 
for  the  purpose  for  which  it  is  provided 
anil  used. 

l.'i.  Finally,  personal  information 
should  have  sufficient  quality  to  be 
relied  upon.  This  means  that  personal 
information  should  be  accurate,  timely. 
complete,  and  relevant  for  the  purpose 
for  which  it  is  provided  and  used. 

U.  Principles  for  Users  of  Personal 
Information 

U.A.  Acquisition  and  Use  Pruiciples: 
Users  of  personal  information  should 
ret;ognize  and  respect  the  privacy 
interests  that  individuals  have  in  the 
use  of  personal  information.  They 
shoidd: 

1 .  Assess  the  impact  on  privacy  f)f 
current  or  planned  activities  in  deciding 
whether  to  obtain  or  use  personal 
information. 

2.  Obtain  and  keep  only  information 
that  could  be  reasonably  expected  to 
support  current  or  planned  activities 
and  use  the  information  only  for  tho.se 
or  compatible  uses. 

l(i.  The  benefit  of  information  lies  in 
its  use.  but  therein  lies  an  often 
unconsidered  cost:  the  threat  to 
information  privacy.  A  critical 
characteristic  of  privacy  is  that  once  it 
is  lost,  it  can  rarely  be  restored. 
Consider,  for  example,  the  extent  to 
which  the  inappropriate  release  of 
sensitive  medical  information  could 
ever  be  rectified  by  public  apoUjgy. 

17.  Given  this  characteristic,  privacy 
should  not  be  addressed  as  a  mere 
afterthought,  after  personal  information 
has  been  obtained.  Rather,  information 
users  should  expficitly  consider  the 
impact  on  privacy  in  the  very  process  of 
deciding  whetlier  to  obtain  or  use 
personal  information  in  the  first  place. 
In  assessing  this  impact,  information 


users  should  gauge  not  just  the  efftict 
their  activities  may  have  on  the 
individuals  about  whom  personal 
information  is  obtained.  They  should 
aJso  consider  other  factors,  such  as 
public  opinion  and  market  forces,  that 
ipoy  provide  guidance  on  the 
appropriateness  of  any  given  activitv. 

18.  After  assessing  the  impact  on 
information  privacy,  an  information 
user  may  conclude  that  it  is  appropriate 
to  obtain  and  use  personal  information 
in  pursuit  of  a  current  activity  or  a 
pllnnned  activity.  A  plarmed  activity  is 
one  that  is  clearly  contemplated  by  the 
information  user,  with  the  present 
iijitent  to  pursue  such  activity  in  the 
fthture.  In  such  cases,  the  information 
user  should  obtain  only  that  information 
reasonably  expected  to  support  those 
activities.  Although  information  storage 
costs  decrease  continually,  it  is 
inappropriate  to  collect  volum.es  of 
personal  information  simply  because 
some  of  the  information  may.  in  the 
future,  prove  to  be  of  some 
unanticipated  value.  Also,  personal 
information  that  has  sened  its  purpose 
and  can  no  longer  be  r{;asnnably 
expected  to  support  any  current  or 
planned  acti\ities  should  not  be  kept. 

19.  Finally,  information  users  should 
use  the  personal  information  they  have 
ol|)tained  only  for  current  or  planned 
activities  or  for  compatible  uses.  A 
compatible  use  is  a  use  of  personal 
information  that  was  within  the 
individual's  reasonable  contemplation 
or  sphere  of  consent  when  the 
information  was  collected.  The  scope  of 
this  consent  depends  principally  on  the 
notice  provided  by  the  information 
collector  pursuant  to  the  Notice 
Principle  (II.B)  and  obtained  by  the 
individual  pursuant  to  the  Awareness 
Principle  (III.A).  Without  this 
compatible  use  limitation,  personal 
information  may  be  used  in  ways  that 
violate  the  understanding  and  consent 
ui^der  which  the  information  was 
pijovided  by  the  individual.  This  may 
siibject  the  individual  to  unintended 
and  undesired  consequences,  which 
will  discourage  fiuther  use  of  the  NH. 

II.B.  Notice  Principle: 

Individuals  need  to  be  able  to  make 
an  informed  decision  about  providing 
poreonal  information.  Therefore,  those 
who  collect  information  directly  from 
the  individual  should  provide  adequate, 
rrslevant  information  about: 

1.  Whey  they  are  collecting  the 
information: 

2.  What  the  information  is  expected  to 
l)e  used  for; 

3.  What  steps  will  be  taken  to  protect 
its  confidentiality,  integrity,  and  quality: 

4.  The  consequences  of  providing  or 
withholding  Information;  and 


5.  Any  rights  of  redress. 

20.  Personal  information  can  b*; 
obtained  in  one  of  two  ways:  it  can  \k- 
either  collected  directly  from  the 
individual  or  acquired  from  some 
secondary  source.  By  necessity,  the 
principles  governing  these  two  different 
methods  of  obtaining  personal 
information  must  differ.  While  notice 
obligations  can  be  placed  on  all  those 
who  collect  information  directly  from 
the  individual,  they  cannot  be  imposed 
uiuformly  on  entities  that  have  no  such 
direct  relationship.  If  all  recipients  of 
personal  information  were  required  to 
notify  every  individual  about  whom 
they  recei\e  -jata,  the  exchange  of 
personal  information  would  become 
prohibitively  burdensome,  and  many  of 
the  benefits  of  the  Nil  would  be  lost. 
However,  if  such  users  intend  to  use  the 
information  for  uses  not  compatible 
with  the  understanding  and  consent  of 
the  individual,  individuals  must  be 
given  the  ability  to  limit  such  use  (see 
II. D,  the  Fairness  Principle). 
Accordingly,  notice  obfigations  apply 
only  to  those  who  collect  personal 
information  directly  from  the  individual 
and  any  users  who  want  to  use  the  data 
for  incompatible  uses. 

21.  This  requirement  specifically 
applies  to  all  parties  who  collect 
transactional  data  generated  as  a 
byproduct  of  an  individual's 
participation  in  the  Nil.  Such  parties 
include  not  only  the  party  principally 
transacting  with  the  individual  in  order 
to  provide  some  product  or  service  but 
also  to  those  transaction  facilitators 
such  as  communication  providers  and 
electronic  payment  providers  who  help 
consummate  these  transactions,  for 
example,  if  an  individual  purchases 
flowers  with  a  credit  card  through  an 
on-line  shopping  mall  accessed  via 
modem,  the  Notice  Principle  applies  to 
all  parties  who  collect  transactional  data 
related  to  the  purchase;  not  only  to  the 
florist,  but  also  to  the  telephone  and 
credit  card  companies. 

22.  In  sum,  all  parties  who  collect 
personal  information  directly  from  the 
individual — whether  they  are  the  party 
principally  transacting  with  the 
individual  or  are  merely  a  transaction 
facilitator — should  provide  a  notice  that 
will  adequately  inform  the  individual 
about  what  the  information  is  expected 
to  be  used  for,  including  current  and 
planned  activities,  and  expected 
disclosures  to  third  parties. 

23.  By  providing  notice,  information 
collectors  afford  the  individual  a 
meaningful  opportunity  to  exercise 
judgment  in  accordance  with  the 
Awareness  Principle  (III.A).  Together, 
the  Notice  Principle  and  the  Awareness 
Principle  highlight  the  interactive 


nature  of  the  Nil  and  how  responsibility 
must  be  shared  between  those  who 
collect  personal  information  and  those 
who  provide  it.  The  importance  of 
providing  this  notice  caimot  be 
overstated,  however,  since  the  terms  of 
the  notice  determine  the  scope  of  the 
individual's  consent,  which  must  be 
respet.1ed  by  all  subsequent  users  of  that 
information. 

24.  Having  said  this,  it  is  important  to 
realize  that  what  counts  as  adequate, 
relevant  information  to  satisfy  the 
Notice  Principle  depends  on  the 
circumstances  surrounding  the 
collection  of  information.  In  some  cases, 
a  particular  use  of  personal  information 
will  be  so  clearly  contemplated  by  the 
individual  that  providing  formal  notice 
is  not  necessary.  For  example,  if  an 
individual's  name  and  address  is 
collected  by  a  pizza  operator  over  the 
telephone  simply  to  deliver  the  right 
pizza  to  the  right  person  at  the  right 
address,  no  elaborate  notice  or 
disclaimer  need  precede  taking  the 
individuals  order.  However,  should  the 
pizza  operator  use  the  information  in  a 
manner  not  clearly  contemplated  by  the 
individual — for  example,  to  create  anti 
sell  a  list  of  consumers  of  pizzas 
containing  fatty  ingredients  to  health 
insurance  companies — then  some  form 
of  notice  should  be  provided.  In  other 
cases,  not  every  one  of  the  components 
of  the  Notice  Fi-inciple  will  need  to  be 
conveyed.  For  example,  a  long  distance 
carrier  that  uses  transactional  data 
generated  as  part  of  a 
telecommunications  transaction  only  to 
route  calls  and  create  accurate  billings 
might  need  only  provide  notice  of  its 
data  security  practices. 

25.  While  the  Notice  Principle 
indicates  what  might  constitute  the 
elements  of  adequate  notice,  it  does  not 
prescribe  a  panicidar  form  for  that 
notice.  Rather,  the  goal  of  the  Principle 
is  to  ensure  that  the  individual  has 
sufficient  information  to  make  an 
informed  decision.  Thus  the  drafters  of 
notices  should  be  creative  about 
informing  in  ways  that  will  help  the 
individual  achieve  this  goal. 

26.  Finally,  although  me  Notice 
Principle  requires  information  collectors 
to  inform  individuals  what  steps  will  be 
taken  to  protect  personal  information.  . 
they  are  not  required  to  provide  overly 
technical  descriptions  of  such  security 
measures.  Indeed,  such  descriptions 
might  be  unwelcome  or  unhelpful  to  the 
individual.  Furthermore,  they  may  be 
counterproductive  since  widespread 
disclosure  of  the  technical  security 
measures  might  expose  system 
vulnerabilities,  in  confUct  with  the 
Protet.tion  Principle  (II.C). 

Il.C.  Protection  Principle: 
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Users  of  personal  information  should 
take  reasonable  steps  to  prevent  the 
information  they  have  Iron'  being 
disclosed  or  altered  improperly.  Such 
users  should  use  appropriate  managerial 
and  technical  controls  to  protect  the 
confidentiality  and  integrity  of  personal 
information. 

27.  On  the  Nil,  personal  information 
is  maintainted  in  a  networked 
environment,  an  environment  that  poses 
tremendous  risk  of  unauthorized  access, 
disclosure,  alteration,  and  destruction. 
Both  insiders  and  outsiders  may  gain 
access  to  information  they  have  no  right 
to  see.  or  make  hard-to-detect  changes 
in  data  that  will  then  be  relied  upon  in 
making  decisions  that  may  have 
profound  effects. 

28.  For  example,  our  national  health 
care  system  expects  to  become  an 
intensive  participant  in  the  Nil. 
Through  the  Nil,  a  hospital  in  a  remote 
locale  will  be  able  to  send  x-rays  for 
review  by  a  renowned  radiologist  at  a 
teaching  hospital  in  another  part  of  the 
country.  The  benefits  to  the  patient  are 
obvious.  Yet.  such  benefits  will  not  be 
reaped  if  individuals  refuse  to  send 
such  sensitive  data  because  they  fear 
that  the  Nil  lacks  safeguards  needed  to 
ensure  that  sensitive  medical  data  will 
remain  confidential  and  unaltered. 

29.  In  deciding  what  controls  are 
appropriate,  information  users  should 
recognize  that  personal  information 
should  be  protected  in  a  manner 
commensurate  with  the  harm  that  might 
occur  if  it  were  improperly  disclosed  or 
altered.  Also,  personal  information 
collected  directly  from  the  individual 
should  be  protected  in  accordance  with 
the  information  provided  to  the 
individual  pursuant  to  the  Notice 
Principle  (II.B). 

30.  Finally,  technical  controls  alone 
cannot  provide  adequate  protection  of 
personal  information.  Although 
technical  safeguards  are  well-suited  to 
protect  against  unauthorized  outsiders, 
they  are  less  well  suited  to  protect 
against  insiders  who  may  be  able  to  alter 
or  delete  data  improperly  without 
breaching  any  technical  access  controls. 
Therefore,  to  protect  personal 
information,  information  users  should 
adopt  a  multi-faceted  approach  that 
includes  both  managerial  and  technical 
solutions.  One  management  technique, 
for  example,  could  strive  to  create  an 
organizational  culture  in  which 
individuals  learn  about  fair  information 
practices  and  adopt  these  practices  as 
the  norm. 

II.D.  Fairness  Principle: 
Individuals  provide  personal 
information  on  the  assumption  that  it 
will  be  used  in  accordance  with  the 
notice  provided  by  collectors.  Therefore, 


users  of  personal  information  should 
enable  individuals  to  limit  the  use  of 
their  personal  information  if  the 
intended  use  is  incompatible  with  the 
notice  provided  by  collectors. 

31.  Two  principles  work  together  to 
ensure  the  fair  use  of  information  in  the 
Nil.  The  Acquisition  and  Use  Principle 
(III.A.2)  requires  information  users  to 
use  personal  information  only  for ' 
current  or  planned  activities  or  for 
compatible  uses.  In  conjunction  with 
this  principle,  the  Fairness  Principle 
requires  users  to  enable  individuals  to 
limit  incompatible  uses  of  personal 
information.  Juxtaposed,  these  two 
principles  highlight  again  the 
interactive  and  interrelated 
relationships  on  the  Nil.  which  require 
participants  to  share  the  power  and 
responsibility  for  the  proper  use  of 
personal  information. 

32.  An  incompatible  use  occurs  when 
personal  information  is  used  in  a  way 
neither  reasonably  contemplated  nor 
consented  to  by  the  individual  when  the 
information  was  collected.  As  explained 
earlier,  the  scope  of  this  consent 
depends  principally  on  the  notice 
provided  by  the  information  collector 
pursuant  to  the  Notice  Principle  (II.B) 
and  obtained  by  the  individual  pursuant 
to  the  Awareness  Principle  (III.  A). 

33.  An  incompatible  use  is  not 
necessarily  a.harmful  use;  in  fact,  it  may 
be  extremely  beneficial  to  the  individual 
and  society.  For  example,  society  may 
benefit  when  researchers  and 
statisticians  use  previously  collected 
personal  information  to  determine  the 
cause  of  a  potentially  fatal  disease  such 
as  cancer. 

34.  On  the  other  hand,  without  some 
limitation,  information  use  may  know 
no  boundaries.  Without  a  Fairness 
Principle,  personal  information 
provided  under  the  terms  disclosed  and 
obtained  pursuant  to  the  Notice  (II.B) 
and  Awareness  (III.A)  Principles  may  be 
used  in  ways  that  violate  those  terms 
and  thus  go  beyond  the  individual's 
understanding  and  consent.  To  guard 
against  this  result,  before  information  is 
used  in  an  incompatible  manner,  such 
use  should  be  communicated  to  the 
individual  and  his  or  her  explicit  or 
implicit  consent  obtained.  The  nature  of 
the  incompatible  use  will  determine 
whether  such  consent  should  be  explicit 
or  implicit.  In  some  cases,  the 
consequences  to  an  individual  may  be 
so  significant  that  the  prospective  data 
user  should  proceed  only  after  the 
individual  has  specifically  opted  into 
the  use  by  explicitly  agreeing.  In  other 
cases,  a  notice  offering  the  individual 
the  ability  to  opt  out  of  the  use  within 

a  certain  specified  time  may  be 
adequate.  It  is  the  responsibility  of  the 


data  user  to  ensure  that  the  individual 
is  able  to  prevent  such  incompatible 
use.  Implicit  in  this  principle  is  the  idi>a 
that  the  original  data  collector  will 
convey  to  every  new  user  information 
about  the  original  notice. 

35.  Having  said  this,  it  must  be 
recognized  that  the  Fairness  Principle 
cannot  be  applied  uniformly  in  every 
setting.  There  are  some  incompatible 
uses  that  will  have  no  effect  on  the 
individual's  information  privacy 
interest.  Research  and  Statistical  studios 
may  be  an  example.  Obtaining  the 
consent  of  the  individual  to  participate 
in  such  studies  will  add  cost  and 
administrative  complexity  to  the 
process  without  affecting  the 
individual's  information  privacy 
interests.  In  other  cases,  the  information 
is  for  a  significant  public  need  that 
would  be  thwarted  by  giving  the 
individual  a  chance  to  limit  its  use.  and 
society  recognizes  the  need  and 
authorizes  the  use  in  a  highly  formal, 
open  way  (typically  in  legislation).  An 
example  would  be  the  collection  of  data 
to  support  a  law  enforcement 
investigation  where  obtaining  a 
suspect's  consent  to  a  new  use  of  what 
has  become  investigatory  data  would  be 
unlikely  and  even  asking  for  such 
consent  could  be  potentially 
counterproductive  to  the  investigation. 
Nevertheless,  given  the  interactive 
possibilities  that  the  Nil  offers,  data 
users  should  be  creative  about  finding 
ways  to  satisfy  the  Fairness  Principle. 
ii.E.  Education  Principle: 
The  full  effect  of  the  Nil  on  the  use 
of  personal  information  is  not  readily 
apparent,  and  individuals  may  not 
recognize  how  their  lives  may  be 
affected  by  networked  information. 
Therefore,  information  users  should 
educate  themselves,  their  employees, 
and  the  public  about  how  personal 
information  is  obtained,  sent,  stored, 
processed,  and  protected,  and  how  these 
activities  affect  individuals  and  society. 

36.  The  Education  Principle 
represents  a  significant  addition  to  the 
traditional  Code  of  Fair  Information 
Practices.  There  are  many  uses  of  the 
Nil  for  which  individuals  carmot  rely 
completely  on  governmental  or  other 
organizational  controls  to  protect  their 
privacy.  Although  individuals  often  rely 
on  such  legal  and  institutional  controls 
to  protect  their  privacy,  many  people 
will  engage  in  activity  outside  of  these 
controls,  especially  as  they  engage  in 
the  informal  exchange  of  information  on 
the  Nil.  Thus,  individuals  must  be 
aware  of  the  hazards  of  providing 
personal  information,  and  must  make 
judgments  about  whether  providing 
personal  information  is  to  their  benefit. 


37.  Because  it  is  important  tliat 
information  users  appreciate  how  the 
Nil  affects  information  privacy,  and  that 
individuals  understand  the  ways  in 
which  personal  information  can  be  used 
in  this  new  en\'ironment,  information 
users  should  participate  in  educating 
themselves  and  others  about  the 
handling  and  use  of  personal 
information  in  the  evolving  Nil. 

III.  Principles  for  Individuals  Who 
Provide  Personal  Information 

38.  As  previously  noted,  the  Nil  will 
be  interactive.  Individuals  will  not  be 
mere  objects  that  are  acted  upon  by  the 
Nil:  rather,  they  will  actively  participate 
in  using  and  shaping  the  new 
information  technologies  and 
environments.  In  such  as  essentially 
interactive  realm,  individuals  should 
assume  some  responsibility  for  their 
participation  in  instances  where  they 
can  affect  that  participation.  For 
example,  where  individuals  will  have 
choices  about  whether  and  to  what 
degree  personal  information  should  be 
disclosed,  they  should  take  an  active 
role  in  deciding  whether  to  disclose 
personal  information  in  the  first  place, 
and  under  what  terms.  Of  course,  in 
certain  cases,  individuals  have  no 
choice  whether  to  disclose  personal 
information.  For  example,  if  the 
individual  wants  to  execute  a 
transaction  on  the  Nil,  personal 
information  in  the  form  of  transactional 
data  will  necessarily  be  generated.  Or, 
the  choice  may  exist  in  theory  only.  For 
example,  an  individual  may  be 
permitted  not  to  disclose  certain 
personal  information,  although 
exercising  such  choice  will  result  in  the 
denial  of  a  benefit  that  they  cannot  give 
up  to  participate  fully  in  society — e.g., 
obtaining  a  license  to  drive  an 
automobile.  If  individuals  are  to  be  held 
responsible  for  making  these  choices, 
they  must  be  given  enough  information 
by  information  collectors  and  users  to 
make  intelligent  choices. 

ID.A.  Awareness  Principle: 
VVhile  information  collectors  have  a 
responsibility  to  inform  individuals 
why  they  want  personal  information, 
individuals  also  have  a  responsibility  to 
understand  the  consequences  of 
providing  personal  information  to 
others.  Therefore,  individuals  should 
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obtain  adequate,  relevant  information 
about: 

1.  Why  the  information  is  being 
collected; 

2.  What  the  information  is  expected  to 
be  used  for; 

3.  What  steps  will  be  taken  to  protect 
its  confidentiality,  integrity,  and  quality; 

4.  The  consequences  of  providing  or 
withholding  information;  and 

5.  Any  rights  of  redress. 

39.  The  Awareness  Principle,  in 
conjunction  specifically  with  the  Notice 
Principle  (II.B)  and  more  broadly  with 
the  Education  Principle  (II.E),  strives  to 
cultivate  an  enviroimient  where 
individuals  have  been  given  the  tools 
necessary  to  take  responsibility  over 
how  personal  information  is  disclosed 
and  used. 

40.  Increasingly,  individuals  are  being 
asked  to  surrender  personal  information 
about  themselves.  Sonietimes  the 
iuquiry  is  straight -forward;  for  example, 
a  bank  may  ask  for  personal  information 
prior  to  processing  a  loan  request.  In 
such  situations  the  purpose  for  which 
the  information  is  sought  is  clear — to 
process  the  loan  application.  There  may, 
however,  be  other  uses  that  are  not  so 
obvious,  such  as  using  that  information 
for  a  credit  car  solicitation. 

41.  Indeed,  individuals  regularly 
disclose  personal  information  without 
being  fully  aware  of  the  many  ways  in 
which  that  information  may  ultimately 
be  used.  For  example,  an  individual 
who  pays  or  medical  services  with  a 
credit  card  may  not  recognize  that  he  or 
she  is  creating  transactional  data  that 
could  reveal  the  individual's  state  of 
health.  The  Awareness  Principle 
encourages  individuals  to  learn  about 
and  take  into  consideration  such 
consequences  before  participating  in 
these  kinds  of  transactions. 

m.B.  Redress  Principles: 

Lidividuals  should  be  protected  from 
harm  caused  by  the  improper  disclosure 
or  use  of  per>onal  information.  They 
should  also  1  e  protected  from  harm 
caused  by  decisions  based  on  personal 
information  that  is  not  accurate,  timely, 
complete,  or  relevant  for  the  purpose  for 
which  it  is  used.  Therefore,  individuals, 
should,  as  appropriate: 

1 .  Have  the  means  to  obtain  their 
personal  information  and  tlie 
opportunity  to  correct  information  that 
could  harm  them; 


2.  Have  notice  and  a  means  of  redress 
if  harmed  by  an  improper  disclosure  or 
use  of  personal  information,  or  if 
harmed  by  a  decision  based  on  personal 
information  that  is  not  accurate,  timely, 
complete,  or  relevant  for  the  purpose  for 
which  it  is  used. 

42.  There  will  be  times  when 
individuals  are  harmed  by  the  improper 
disclosure  or  use  of  personal 
information.  Individuals  will, also  be 
harmed  by  the  use  of  personal 
information  that  lacks  sufficient  quality 
to  ensure  fairness  in  that  use.  It  is 
therefore  important  to  implement 
measurers  to  avoid  or  limit  that  harm, 
as  well  as  measures  to  provide  relief 
should  harm  occur. 

43.  Therefore,  individuals  should  be 
able  to  obtain  from  information  users,  as 
appropriate,  a  copy  of  their  personal 
information  and  have  the  opportunity  to 
correct  information  about  them  that 
lacks  su^icient  quality  to  assure  fairness 
in  use  and  thus  prevent  potential  harm. 
Whether  this  opportunity  should  be 
granted  depends  on  the  seriousness  of 
the  consequences  to  the  individual  of 
the  use  of  the  information.  Finally, 
appropriate  forms  of  redress  should  be 
available  for  individuals  who  have  been 
harmed  by  the  improper  disclosure  or 
use  of  personal  information,  or  by  the 
use  of  personal  iiiforrnation  that  lacks 
sufficient  quality  to  be  used  fairly.  The 
Principles  envision  various  forms  of 
redress  including,  but  not  limited  to. 
mediation,  arbitration,  civil  Htigation, 
regulatory  enforcement,  and  criminal 
prosecution,  in  various  private,  local, 
state,  and  federal  forums  with  a  goal  of 
providing  relief  in  the  most  cost- 
effective,  efficient  manner  possible. 

Appendix  I.  Principles  for  Providing 
and  Using  Information  in  the  Nil — 
Comparison  of  May  25, 1994,  and 
Revised  Version 

/.  Genera]  Principles  for  the  National 
Information  Infrastructure 

Participants  in  the  Nil  rely  upon  the 
privacy,  integrity,  and  quality  of  the 
personal  information  it  contains. 
Therefore,  all  participants  in  the  Nil 
should  use  whatever  means  are 
appropriate  to  ensure  that  personal 
information  in  the  Nil  meets  these 
standards. 


Original  Version — May  25,  1994 


A.  Information  Privacy  Principle 

Individuals  are  entitled  to  a  reasonable  expec- 
tation of  information  privacy. 


JMI 


Revised  Version 


An  indJviduaPs  reasonable  expectation  of  pfi- 
vacy  regarding  access  to  and  use  of  tits  or 
her  personal  information  should  be  assured. 


Change 


Moves  principal  from  abstract  "expectation," 
to  an  assurance  tt^at  is  the  responsibiiity  ol 
all  participants. 


IMI 
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B.  Information  Integrity  Principles 

Participants  in  the  Nil  rely  upon  the  integrity  of 
the  information  it  contains.  It  is  therefore  the 
responsit)<lity  of  all  participants  to  ensure  that 
integrity.  In  particular,  participants  in  the  Nil 
should,  to  the  extent  reasonable: 

1.  Ensure  that  information  Is  secure,  using 
whatever  means  are  appropriate; 

2.  Ensure  that  information  is  accurate,  timely, 
complete,  and  relevant  for  the  purpose  for 
which  it  is  given. 

C.  Information  Quality  Principle  (NEW) 
(Partly  contained  in  Information  Integrity  Prin- 
ciple). 


Revised  Version 


Personal  information  should  not  be  improperly 
altered  or  destroyed. 


Personal  information  should  be  accurate, 
timely,  complete,  and  relevant  for  the  pur- 
pose for  which  it  is  provided  and  used. 


Change 


Principle  has  been  revised  to  focus  on  tradi- 
tional security  definition  of  data  integrity — 
guarding  against  improper  alteration  or  de- 
struction. Data  quality  attributes  provisions 
have  been  moved  to  new  principle:  Informa- 
tion Quality  Principle,  below. 


New  principle,  but  broken  out  of  old  Integrity. 


OLD  II.  Principle  for  Information  Collectors  (i.e.  entities  that  collect  personal  information  directly  from  the  individual)— 
this  principle  has  been  deleted  and  its  provisions  moved  to  the  Information  Users  Principles  as  the  new  ••Notice 
Principle." 


Original  Version— May  25,  1994 


A.  Collection  Principle 

Before  iridividuals  make  a  decision  to  provide 
personal  information,  they  need  to  know  how 
it  is  intended  to  be  used,  how  it  will  be  pro- 
tected, and  wtiat  will  happen  if  tfiey  provide 
or  withhold  the  information.  Therefore,  col- 
lectors of  this  information  should  tell  the  indi- 
vidual why  ttiey  are  collecting  the  informa- 
tion, what  they  expect  it  will  be  used  for, 
what  steps  they  will  take  to  protect  its  corv 
fidentiality  and  integrity,  the  consequences  of 
providing  or  withholding  infornrratwn,  and  any 
rights  of  redress. 


Revised  Version 


NA 


Change 


Principle  moved  to  and  comtjined  with  the 
Principles  for  Information  Users. 


New  II.  Principles  for  Information  Users  (i.e.  Information  Collectors  and  entities  that  obtain,  process,  send  or  store 
personal  information). 


Original  Version— May  25,  1994 


A.  Acquisition  and  Use  Principles 

Users  of  personal  information  must  recognize 

arxj  respect  the  stake  individuals  have  in  the 

use  of  personal  information.  Therefore,  users 

of  personal  information  shoukf: 

1.  Assess  the  impact  on  personal  privacy 

of  current  or  planned  activities  before 

obtaining  or  using  personal  information. 


2.  Obtain  and  keep  only  information  that 
could  reasonably  be  expected  to  support 
current  or  planned  activities  arxJ  use  the 
information  only  for  those  or  compatible 
purposes. 

3.  Assure  that  personal  information  is  as 
accurate,  timely,  complete  and  relevant 
as  necessary  for  Xbe  interxfed  use.. 


Revised  Version 


Users  of  personal  information  should  recog- 
nize and  respect  the  privacy  interests  that 
individuals  have  in  the  use  of  personal  In- 
formation. They  shouW: 

1 .  Assess  the  impact  on  privacy  of  current  or 
planned  activities  in  deciding  whether  to  ob- 
tain or  use  personal  information. 


2.  Obtain  and  keep  only  information  tfiat  coukj 
be  reasonatity  expected  to  support  current 
or  planned  activities  and  use  the  informa- 
tion only  for  those  or  compatit)le  uses. 


Change 


The  assessment  in  paragraph  i,  now  pre- 
cedes a  decision  to  collect  data,  not  merely 
the  data  collection  itself. 

The  original  paragraph  3,  placing  responsibil- 
ities on  users  to  assure  data  quality  has 
been  moved  to  the  Information  Quality  Prin- 
ciple in  Section  I  to  emphasize  that  this  is  a 
responsibility  of  all  parties. 


B.  Notice  Principle  (This  is  a  new  principle  for  this  section.  It  recognizes  that  notice  is  a  critical  element  in 
the  successful  establishment  of  the  Principles  as  a  working  set  of  guidelines.  Adequate  notice  will  ensure  that  information 
acquisition  and  usage  occurs  within  the  knowledge  and  consent  of  the  individual  who  provides  it.  Because  users  may 
wish  to  use  information  for  purposes  that  are  incompatible  with  that  knowledge  and  consent,  the  principle  states  that 
before  such  use  can  occur,  the  individual  must  be  renotified  and  his  or  her  consent  obtained.) 
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Original  Version — May 

25,  1994 

Revised  Version 

Change 

(Originally  contained  in  the 

"Collector   Prin- 

Individuals  need  to  be  able  to  make  an  in- 

Moved from  '"Collector  Principle"  to  empha- 

ciple."). 

formed  decision  atx)ut  provldir>g  personal 

size  responsibility  of  both  collectors  and 

inforrrwition.  Therefore,  those  who  collect  in- 

certain users  to  inform  individuals  of  the 

formation  directly  from  the  individual  should 

uses  of  their  data  and  to  obtain  their  knowl- 

provide    adequate,     relevant     information 

edge  and  consent  to  such  uses. 

about:. 

1 .  Why  they  are  collecting  the  informatiori; 

2.  What  the  information  is  expected  to  be 

used  for; 

3.  What  steps  will  be  taken  to  protect  its  con- 

fidentiality, integrity,  and  quality; 

4.  The  consequences  of  providing  or  withhokJ- 

■ 

ing  information;  and 

5.  Any  rights  to  redress. 

C.  Protection  Principle  (renumbered  as  C.) 


Original  Versiorn-May  25,  1994 


Users  of  personal  information  must  take  rea- 
sonable steps  to  prevent  the  information  they 
have  from  being  disclosed  or  altered  improp- 
erly. Such  users  shoukj  use  appropriate 
managerial  and  technical  controls  to  protect 
the  confidentiality  and  integrity  of  personal 
information. 


Hevised  Version 


Users  of  personal  information  should  take  rea- 
sonable steps  to  prevent  the  information 
they  have  from  tseing  disclosed  or  altered 
improperly.  Such  users  should  use  appro- 
priate managerial  and  technical  controls  to 
protect  the  confidentiality  and  integrity  of 
personal  infornnation. 


Change 


Changes  verb  "must"  to  "should"  for  consist- 
ency with  ottier  wording  throughout  the 
Principles. 


D.  Fairness  Principles  (This  Principle  has  been  moved  up  to  emphasize  the  importance  of  users  treating  information 
providers  fairly.) 


Original  Verskjn— May  25,  1994 


Becatee  information  is  used  to  make  decisions 
ttiat  affect  indivkluals,  tfrose  decisions  shoukJ 
be  lair.  Information  users  should,  as  appro- 
priate: 
1 .  Provide  indivkluals  a  reasonable  means 
to  obtain,  review,  and  correct  their  own 
information. 


Revised  Version 


2.  Inform  individuals  about  any  final  ac- 
tions taken  against  tfiem  and  provide  in- 
dividuals with  means  to  redress  harm 
resulting  from  improper  use  of  personal 
information; 

3.  Allow  individuals  to  limit  the  use  of  their 
personal  information  if  the  intended  use 
is  incompatible  with  the  original  pur- 
poses for  whk;h  it  was  collected,  unless 

I  that  use  is  authorized  by  law. 

E.  Education  Principle 

The  full  effect  of  the  Nil  on  t)oth  data  use  and 
persor^l  privacy  is  not  readily  apparent,  and 
individuals  may  not  recognize  how  their  lives 
can  be  affected  by  networked  information. 
Therefore,  informatk)n  users  should  educate 
themselves,  their  employees,  and  the  puWk: 
about  how  personal  information  is  obtained, 
sent,  stored  and  protected,  and  how  these 
activities  affect  others. 


Individuals  provkJe  personal  infornnation  on 
the  assumption  that  it  will  be  used  in  ac- 
cordarx;e  with  the  rwtice  provkJed  by  collec- 
tors. Therefore,  users  of  personal  informa- 
tion should  enat)l€  individuals  to  limit  the 
use  of  their  personal  information  if  the  in- 
tended use  is  incompatible  with  the  notice 
provided  by  collectors. 


Change 


The  full  effect  of  the  Nil  on  the  use  of  per- 
sonal information  is  not  readily  apparent, 
and  individuals  may  not  recognize  how  their 
lives  may  be  affected  by  networked  infor- 
mation. Therefore,  information  users  shoukj 
educate  themselves,  their  employees,  and 
the  public  about  how  personal  information  is 
obtained,  sent,  stored,  processed,  and  pro- 
tected, and  how  these  activities  affect  indi- 
viduals and  society. 


Jbe  Pnnciple  has  been  simplified.  It  looks  to 
the  rK)tce  given  under  the  Notice  Prirwiple 
as  the  determinant  of  when  individuals 
should  be  given  the  ability  to  limit  use  of 
their  personal  information.  The  redress  pro- 
viswns  of  the  original  formulation  have  tjeen 
incorporated  into  the  Notice  Principle  atwve 
and  to  the  Redress  Pnnclples  in  Section  111. 
The  Commentary  provides  guidarx:e  on 
wtiat  constitutes  a  "compatible"  and  '"in- 
compatitMe"  use. 


Expands  education  principles  to  include  soci- 
etal effects  given  the  potential  effect  of  the 
Nil  on  social  structures  ar.d  relationships. 


437(r 
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Original  Version— May  25,  1994 


Hi.  PrinciptM  far  ImHwWtMit  w*i«  ProvtclK 
Parsanal  tntormattaii' 

A.  AWMHWMSS  PfllMtiplW 

White  information  colftectors  have  a  responsibtl- 
ity  to  lell  iniMdua»«  wtiy  they  vwint  Inlorma- 
tion  about  them,  individuals  also  have  a  re- 
sponsil)ility  to  understand  ttie  consequences 
of  providing  personal  information  to  ottiers. 
Therefore,  iridividuals  should  otrtain  ade- 
quate, relevant  infonnation  about. 

1 .  Planned  primary  and  secondary  uses  of  the 

information. 

2.  Any  efforts  ttiat  will  tie  made  to  fxotect  the 
conftdenttaltty  and  integrity  of  the  information. 

3.  Consequences  for  the  individual  of  providing 
or  withholding  information. 

4.  Any  rigtits  of  redress  the  indiv«Jiial  has  if 
harmed  by  improper  use  of  the  inforniation. 

B.  Redress  Prtnclples 

Individuals  should  be  protected  from  harm  re- 
sulting from  inaccurate  or  improperly  used 
personal  in'ormation.  Therefore,  individuals 
should,  as  appropriate. 


1.  Be  given-means  to  obtain  #)eir  u^ormalion 
and  be  provided  opporUwHy  to  correct  inac- 
curate information  tbat«ouldi)ar(n  them. 


2.  Be  informed  of  any  final  aotions  taken 
against  ttiem  and  what  information  was  used 
as  a  basis  for  the  decision. 


3.  Have  a  means  of  redress  it  harmed  by  an 
improper  use  of  tfieir  personal  information. 


Revised  VersloB 


While  Information  collectors  tnve  a  respon- 
sibility to  inform  individuals  why  tfiey  war>t 
personal  information,  mcHviduals  also  have 
a  responsitjifity  to  urtderstarxf  the  corv 
sequences  of  providing  personal  information 
to  others.  Therefore,  individuals  should  ob- 
tain adequate,  relevant  information  about 


1.  \ft.'hy  the  iniORnation  is  being  caMeeted:. 

2.  What  the  information  is  expected  to  tie 
used  for;. 

3.  What  steps  will  be  taken  to  protect  its  oorv 
fidentiality.  integrity,  and  quality-;. 

4.  The  consequences  of  providing  or  withhold- 
ing information;  and. 

5.  Any  rights  of  redress. 

Individuals  should  be  prateeted  from  harm 
caused  by  the  improper  disclosure  or  use  of 
personal  infoimalion.  They  should  also  t>e 
protected  from  harm  caused  by  decsswns 
based  on  personal  infornuttiaR  ttiat  is  not 
accurate,  timely,  comptete,  or  relevant  for 
the  purpose  4or  which  it  is  used.  Therefore, 
individuals  shoiild,  as  appropriate; 

1.  Have  the  meartsto  obtain 4heir  personal  io- 
formatk>n  arxl  tlw  oppeHunity- to  correct  in- 
focmation  tt^t  could  harm  them. 


.  Have  notice  and  a  means  of  redress  if 
harmed  by  an  improper  disctosure  Or  use  of 
personal  information,  or  if  harmed  Ijy  a  de- 
cision based  on  personal  information  that  is 
not  accurate,  timely,  complete,  or  relevant 
for  the  purpose  for  which  it  is  used. 


Change 


Description  of  wtiat  information  individual 
shoukJ  obtain  to  make  informed  decision  to 
provide  data  has  been  simplified. 


Redress  sectnn  has  been  rewritt^  to  expand 
the  scqoe  of  its  pfOv»s>ora.  Whweas  origK 
nal  formulation  restricted  individuats  atMWy 
to  correct  Information  that  cotiM  tiarm  litem 
to  only  "inaccurate"  informat«on,  revised 
draft  includes  any  of  the  inforntation  quality 
attributes  from  the  Iniofmation  QuaMy  Prin- 
ciple as  a  basis:  e.g.,  inconiplele  informa- 
tion. . 

Original  paragraphs  2  and  3,  stating  that  indi- 
viduals shoukJ  tie  infofrrwd  of  "final  actons" 
taken  against  them  ar»d  have  a  mear>s  of 
redress  if  harnr>ed  tiy  isipcoper  uses  a><tt)e» 
personal  information  has  been  consolidated 
Into  one  new  paragraph.  The  "intormed'ol 
any  final  actions"  thought  has  been  dis- 
carded t^ecause  of  the  diificelty  of  arriving 
at  an  adequate  definition  «i'What'Oonsti<utes 
a  "final  acton."  Instead,  it  has  been  re- 
placed with  a  provision  for  "notice  and 
means  of  redress"  for  improper  disclosures 
of  information,  or  for  use  of  data  that  lacks 
sufficient  quality  as  explained  by  the  infor- 
mation Quality  Pnnciples. 
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table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Ccjiiter.ts  list.  The  public  inspection  list  will  be  updated 
innrediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCU.MENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  BOO  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telfcphone  number  is:  301-713-6905 

FEDERAL  REGISTER  PAGES  AND  DATES,  JANUARY 


1-318.. 3 

319-1706 4 

1707-1988 5 

1989-2320 6 

2321-2492 9 

2493-2670 10 

2671-2872 11 


2873-3054 12 

3055-3334 13 

3335-3532 17 

3533-3724 18 

3725-4068 19 

4069-4370 20 


CFR  PARTS  AFFECTED  DURING  JANUARY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


3  CFR 

Proclamations: 
5759  (See  Proc. 

6763) 1007 

6455  (See  Proc. 

6763) 1007 

6641  (See  Proc. 

6763) 1007 

6726  (See  Proc. 

6763) 1007 

6763 : 1007 

6764 3053 

6765 3333 

6766 4067 

Executive  Orders: 
12826  (Superseded  by 

12944) 309 

12886  (Superseded  by 

12944) 309 

12944 309 

Administrative  Orders: 
Memorandums: 

January  4,  1995 3335 

Presidential  Determinations: 
No.  95-1 1  Of 

December  30. 

1994 2671 

No.  95-12  Of 

December  31 , 

1994 2673 

No.  95-13  Of 

December  3i, 

1994 2675 

5  CFR 

211 3055 

230 3055 

300 ;.3055 


301 

307 

315 

316 

330 

333 

339 

340 

351 

353 

532 

550 

630 

831 

842 

930 

Proposed  Rules: 

300 

551 .: 


3055 

3055 

3948 

3055 

3055 

3055 

3055 

3055 

.2677,  3055 

3055 

319 

3303 

3032 

3337 

3337 

3055 


.2546 
.2549 


7  CFR 

7 

52 


..1989 
..3533 


201 

272 

273 

301 

319 

400 

402 

925 

929 

966 

967 

1005 

1C32 

1434 

1421 

1425 

1427 

1710 

1712 

1714 

1717 

1719 

1755 

1773 

1785 

1944 

Proposed  Rules: 

53 

54 

75 

273 

274 

400 

1007 

1032 

1050 

1093 

1094 

1096 

1099 

1108 

1280 •. 

1421 

1494 

1755 

1948 

1951 


2493 

1707 

1707 

2321 

3067 

1996 

2000 

3725 

1 

2 

2873 

319 

320 

321 

1709 

2680 

1709 

3726 

3726 

3726 

3726 

3726 

.1710,  1711 

2874 

3726 

4069 


3982 

3982 

379 

2703 

2703 

3106 

65 

65 

379 

65 

65 

65 

65 

65 

380 

381 

3564 

.1758,  1759 

3566 

3566 


8  CFR 

Proposed  Rules: 
286 _ 


.3107 


9  CFR 

78 

97 

112 

317 

381 

Proposed  Rules: 
381 


..2875 
.2875 
..2876 

....174 
....174 


.3454 


10  CFR 

Ch.  I 


.4071 
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32 322,3735 

Proposed  Rules: 

50 3579 

430 4348 

11  CFR 

1 4072 

Proposed  Rules: 

110 41 14 

9003 3700,4114 

9004 3700,  4114 

9006 3700,4114 

9007 3700,4114 

9033 3700,  4114 

9034 .....3700,  41 14 

9037 3700,  41 14 

9038 3700,  4114 

12  CFR 

219 231 

261a 3340 

607 325 

612 325 

614 325,2683 

615 325 

618 .2683 

620 325 

630 2493 

Proposed  Rules: 

614 : 2552 

615 2552 

618 2552 

13  CFR 

108 4073 

14  CFR 

25 325 

39  .3,  327,  329.  330.  332,  336, 

1712.  2323,2493.2495, 

2877,  3737.  3739.  4074. 

4075 

71 338.  2496.  3534.  3535, 

3536,  3537.3741,4078, 
4079 

73 3742,3743 

97 „ 2009,4080 

121  2497,  2687,  3303 

129 2497 

1,35 2497 

Proposed  Rules: 

35 4114.  4116 

39 66,  382,  384.  386,  388. 

389,  393,  2033,  2036.  2041, 

2555.  2909.  3358,  3579, 

3581.3583,3585.3587, 

3583,3590,3592,4117. 

4119 

61 395 

67 395 

VI   396.2043.2044.2045. 

2047.3108.3109.3593. 
3595,  3596.  3777,  4131 

73 -2048 

91 2557 

257 3359 

.258 3596.3778 

15  CFR 

291 4081 

16  CFR 

Proposed  Rules: 

1700 .-. 2716 

17  CFR 

200 5 


249 3078 

Proposed  Rules: 

249 4040 

18  CFR 

2 339 

141 1716 

154 .2011,3111 

157 2011 

158 3141 

201 3141 

250 3141 

260 3141 

270 2011 

271 2011 

272 2011 

273 2011 

274 2011 

275 2011 

284. 1716.3141 

347 356 

348 358 

375 1716 

385 1716 

Proposed  Rules: 

284 3783 

19  CFR 

206 6 

207 18 

Proposed  Rules: 

210 3785 

20  CFR 

416 , 360 

655 3950,4028 

Proposed  Rules: 

404 3787 

422 3787 

617 3472 

21  CFR 

5 2Q14 

211 4087 

520 362,3079 

522 362 

558 .3079 

900 3451 

Proposed  Rules: 

310 4132 

600 ; 2351 

601 2351 

606 2351 

607 2351 

610 2351 

640 2351 

660 2351 

892 3168 

22  CFR 

226 3743 

Proposed  Rules: 

213 2911 

23  CFR 

655 363 

24  CFR 

91 1873 

92 1878 

570 1878,  1922 

574 : 1878 

576 1878 

597 2880.3034 

791 3344 


813 2658 

885 2658 

907 4344 

968 1878 

970 3706 

3500 2642 

Proposed  Rules: 

Ch.  IX 303 

25  CFR 

Propased  Rules: 

151 1956 

28  CFR 

1 .23,  2049,  2497,  3345 

301 33 

602 2497 

Proposed  Rules: 

1  .397.  406,  2049,  2352,  2557. 
2717 

53 82 

301 83 

27  CFR 

Proposed  Rules: 

4 411,  3171 

5 411,3171 

7 411,  3171 

24 3598 

28  CFR 

16 38 

36 3080 

540 240 

545 _ 240 

Proposed  Rules: 

90 3303 

29  CFR 

506 3950 

507 4028 

825 2180,2282 

1425 2509 

2610 3080 

2619 3082 

2622 3080 

2644 3084 

2676 3082 

Proposed  Rules: 

1910 '. 4132 

1915 4132 

1926 4132.  4134 

30  CFR 

218 3085 

936 2512 

944 : 2520 

Proposed  Rules: 

56 1866 

57 1866 

254 3177 

934 3790 

935 3184 

31  CFR 

103 220,234 

209 ^ 416 

32  CFR 

43a ^ 1720 

323 3087 

112 1720 

113 1720 

536 1735 

537 1735 


706 _.- 

Proposed  Riiies: 

169a 


...3346 


.417 


33  CFR 

Proposed  Rules: 

110 .2364 

117 2562,  2987,  3791,  3793 

156 1958.3185 

334 4134 

34  CFR 

74 „_ 365 

80 _ 366 

99 3464 

Proposed  Rules: 

200 85 

201 85.  2816 

203 85 

212 85 

36  CFR 


Proposed  Rules: 

68 

800 


.3599 
86 


37  CFR 

Proposed  Rules: 

1 _ 3700 

3 3700 

201 „.._ 2365.  3948 


38  CFR 

3 


.'522 


40  CFR 

35 _ 366,2880 

51 1735 

52.  .38,  40,  41,  372,  375,  1738. 
2014,2016.2018,2022, 
2025.  2025.  2066.  2067, 
2367,  2523.  2524.  2683, 
2690,  2881,2885,  3.'V46, 
3352,  3538,  3544,  3760 

60 2369 

70 1741,  2527.  3766 

80 2693.2696 

81 41.  2026,  2885.  3349, 

3352.  3771 

82 3303,  3318.  4010 

180 378,  3546,  4091,  4093, 

4095.  4097 

186 4097 

192......„ 2854 

228 .2699 

250 .3089 

261 1744 

268 -242 

271  2534,  2699,  3095 

Proposed  Rules: 

Ch.  I n8 

52 86,  87.  88,  418,  2066. 

2067,  2563,  2565.  2568. 

2717,2718,2912,3361. 
3602.  3794 

55 3603 

70 2569.  2570,  2917 

81  ..: 88,  2719,  3366 

82 3992 

152.. 3796 

156 2848 

170 2820,  2826,  2830,  2842 

174..., : 3796 

180 89.2921.3611,3796. 

3797 
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185 „ 3607 

228 -...3186 

230 419 

300 422,3189 

41  CFR 

60-250. „ 1986 

101-37 3547 

114 3554 

201-3 2029 

201-9 2029 

201-18 2029 

201-20 2029 

201-21 2029 

201-23 2029 

201-39 2029 

302-1  h 2536 


\ 


42  CF 

400 
405...... 

410._.* 
414. ...i. 

484....! 

485 

486..... 
498 


J 


2325 

.2325 

...46,  2325 

46 

2325 

2325 

.2325 

.2325 


43CFI 

Public  Lend  Orders: 

7108.., — 2030 

7109...,, 2539 

7110...U 3098 

71 11. ..11 3356 

7112 3555 

Proposed  Rules: 

39 ; 4135 


44  CFR 

65 

67 


Proposed  Rules: 

67 


.4099 
.4105 

.4135 


45  CFR 

1607 

Proposed  Rules: 
1604 

1611 


.2330 

.3367 
.3798 


46  CFR 

25 

160 

Proposed  Rules: 

515 

550 

580 

581 


.2482 
..2A8Z 


.2923 
.2923 
.2923 
.2923 


47  CFR 

15.... 3303 

22 3555 

61 4107 

69 4107 

73 .3557 

76 3099 

90 3773 

Proposed  Rules: 

Ch.  1 3807 

1 2722 

2 2722 

21 2722.  2924 

61 2068 

69 2068 

73 90.  91.  2726,  3191.  3613 

74 2924 


80... 
94... 
101. 


.2726 
.2722 
2722 


48  CFR 

206 2888 

231 .^ 1747.2330 

237 2888 

242 1747 

Proposed  Rules: 

Ch.  1 2302.  2472.  3492 

31 33M 

32 3988 

33 2630 

39 2630 

42 2630 

45 2370 

50 2630 

52 2370.2630 

219 4144 

231 2924 

252 4144 

923 2727 

970 2727 

5452 „ 4144 

6101 3948 

49  CFR 

! 2889 

382 2030 

391 , 54 

555 1749 

571 1750,  2539.  2892.  3774 

572 2896 

1002 2543 

101 1 2543 

1130 .2543 


Proposed  Rutec 

40 „ 

214 

229 

231 

232 

390 

391 

392 


.3371 
.1761 
.3375 
.3375 
.3375 

91 

91 

.....91 


396 „ 91 

544 3830 

571 3303 

Ch.  X ..2C69 

50  CFR 

17 56.2899.3557 

20 51.2177 

222 3775.3948 

227 _..-. 3948 

611 2331 

625 1 757.  2905 

530 2032 

646 ; 3562 

651 3102 

663... 2331 

672 .2905 

675 2905.  4110 

677 2344 

Proposed  Rules: 

17. ...69.  425.  2070.  2638.  3613 

18 


23 

222 

227 

301 

Ch.  VI 3832 

676 2935 

678 2071 


70 

73 

.3032 
.2070 
.2925 
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Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  tfie  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  nrronthly  in 
cumulative  form.  Entries  are  earned 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  hnding  aid  is  ir^iuOf^  m  each  puMraiion  Mhich  His 
Federal  Registei  page  numbers,  mit  me  date  ol  puMcanon 
in  the  Fedeia)  Weg.sie» 


Superintendent  of  Documents  Subscription  Order  Form 


Ofder  Processing  Coda: 

*5421 


! I    YES,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  512-2233 


LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  eacfi 
Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


For  privacy,  check  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

G  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        |    |    |    |    |    |    |    |  -  □ 

□  VISA  □  MasterCard 


(expiration) 


(Street  address) 


(City.  State.  Zip  code) 


(Daytime  phone  mcluding  area  code) 


(Purchase  order  no.) 


(Aulhorizmg  signature)  KVW 

Thank  you  for  your  order! 

Mail  to;    Superintendent  of  Documents 

PO.  Box  .171954,  Pittsburgh.  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE       i 


A  renewal  tvKice  will  be 
sent  approximately  90  days 
before  this  date. 


I>t-c«s  R  I 


/ 

AFR     SMITH212J 

JOHN  SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20747 




A  renewal  notice  will  be 
»ent  approximately  90  days 
before  dm  date. 


/ 

AFRDO  SMITH212J  DEC^.s  R  I 

JOHN  SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20747 




To  be  sure  thai  your  seiv.ce  coniinues  without  inttmipUon,  please  letum  your  renewal  notice  ptomoUv 
ff  your  «">scnptiojjs«v.ce  is  discontinued,  simply  send  your  mailing  laW  ft»m  any  i^^^  ^'^^' 
Superm.«,den.  of  Documents.  Washington.  DC  20402-9372  wiU,  the  prooer  remitti^  vlt^;. 


will  be  reinstated. 


proper  remittance.  Your  service 


Tb  du-jge  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
^"l^-t^TS  '"^•^""•'  ^'^^•^^^^B'^^h.  Mail  Stop:  WwashingT 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL  along  with 

C^.'J^M  "w  "?'  '"^  ^^^P^'^"^"^  of  Documents.  Attn:  Chief.  Mail  Ust  Branci,  MaS 
Stop:  SSOM,  Washmgton,  DC  20402-9375.  ".*"*" 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


COdK 


Superintendent  of  Documents  SubscrlptJon  Order  Forni     Charge  your  order. 

If»easyt 


*5468 

U^^^i  Ptease  enternny  subscriptions  as  follows: 


To  fax  your  orders  (202)  512-2233 


._-  subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register  monthly  Index  and  LSA  List 

of  Code  of  Federal  Reguiat.ons  Sections  Affected,  at  $544  ($680  foreign)  each  per  year 
subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year 


The  total  cost  of  my  order  is  $ 


..  (Includes 


regular  shipping  and  handling.)  Price  subject'  to  change 


COfnpany  or  persortal  nam* 


(Pteaae  type  or  print) 


Addittonal  adcress/attention  line 


For  privacy,  check  box  below: 

□  Do  not  n-iake  my  name  available  to  other  mailers 
Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account    Q] 

□  VISA     □  MasterCard 


9reet  address 


nz 


I 


EED-n 


(expiration  date) 


FTTTTTTTTTTTT 


C3ty.  State.  Zip  code 

Daytime  phone  including  area  code 


Thank  you  for  your  orderf 


icy94 


Purchase  order  numtjer  (optional) 


Authorizing  signature 

Man  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


Rcviwtf 
1992 


The 

Federal  Register: 

What  It  U 

And 

How  To  Use  It 


Annoimdng  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  tfie  Van  of  dM  Federal  Register— 
Code  of  Federal  Regulatioiie  System 

This  liandbook  is  used  for  tlie  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  weU  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publicatioiu  Order  Form 

Order  procosmg  CO*.  Omrg^  yOUf  Oldt. 

*6173  «*  *^ 

D  YES,  please  send  me  the  foUowing:  To  flu  your  «*TS  (2«2)-512-2250 

copiMa»Th«F*d««IH«gt*«c-WI«ltl>«- HO.  TbU«ll.«l«7X»p«r  copy.  Stock  Na06»-000-<»^ 


..  International  customers  please  add  25%.  Prices  include  legular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Chooat  Method  at  nqnucnt: 

n  Check  Payable  to  die  Superintendent  of  Documents 


The  total  cost  of  my  order  is  $_ 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/anenlioD  line) 


I    I  GPO  Deposit  Account        L 
[D  VISA  or  MasteiCard  Account 


(Street  addr)^) 


rrm 


r 


n 


(City.  State,  ZIP  Code) 


(Credit  cani  expintiaii  dMe)  Thank  JOU  for 

your  order! 


(Daytime  phone  including  area  code) 


(Authorizing  Signature) 


(Itev.  1  93) 


(Purchase  Order  No.) 


YES    NO 
avatfabic  to  Other  mailers?  I I    I — I 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsbuigh,  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   •m'I'X 

"*■'''  Charga  four  orttmr 

*  li'»3  J  please  send  me  the  foHowing  indicated  publications; 

copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


To  fax  your  ordara  and  lnqiiirtoo-(202)  Slt-22Se 


1.  The  total  cost  of  my  order  is  $ 


Foreign  orders  please  add  an  additional  25%. 


All       • 1    J — —  »»»c»B»j  uiucia  i^iciue  auu  an  aaaiuona 

All  pnoas  include  regular  domestic  postage  and  handling  and  are  subject  to  change 


Pleaaa  Type  or  Print 
2. 


(Company  or  personal  name) 
(Additional  address/attention  line) 
(Street  address) 


3.  Please  choose  method  of  payment: 

I — I  Check  payable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        I     I    I    I     I     I     I     \-\~] 


I I  VISA  or  MasterCard  Account 


(City.  State,  ZIP  Code) 


L 


(Daytone  phone  including  area  code) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Signature) 
4.  Mail  lb:  New  Orders,  Superintendent  of  Documents.  P.O.  Box  371954.  Pittsbuigh.  PA  15250-7954 


(Rav  12/91)' 


JMI 


Public  Laws 


mtth  Congress,  1st  Session,  1995 


Pamphfet  prints  of  puWIc  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  a*  Federat 
l»vs  ufMxn  enaettnant  and  am  printed  as  soon  as  possible  after  approval  by  ttie  President. 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR: 


Any  person  who  uses  the  Federal  Kegisler  and  Code  of  Federal 
Regulations. 

WHO:       The  OfTice  of  the  Federal  Register. 

WHAT:     Free  public  brieflngs  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Clode  of 

Federal  Regulations. 

3.  The  Important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 

January  25  at  9:00  am  and  1:30  pm 
Office  of  the  Federal  Register  Conference 
Room.  800  North  C-apitol  Street  NVV. 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 
RESERVATIONS:    202-523-4538 


WHEN: 
WHERE: 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Foreign  Agricultural  Service 

Air  Force  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Hardwood  Range  expansion  and  related  airspace  actions, 
'     lA,  MN,  and  WI,  4403-4404 


Animal  and  Plant  Health  inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Brushtail  possums  and  hedgehogs  from  New  Zealand 
4372 
Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Brucellosis  in  cattle  and  bison — 
State  and  area  classifications,  4371-4372 
PROPOSED  RULES 
Animal  welfare: 
Marine  mammals — 
Swim-with-the-dolphin  interactive  programs,  4383- 
4389 
NOTICES 

Environmental  statements;  availability,  etc.: 
Genetically  engineered  organisms;  field  tost  permits- 
Wheat  plants,  etc.,  4398-4399 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings; 
Advisory  Committee  to  Director,  4416-4417 
National  Institute  for  Occupational  Safety  and  Health; 
Scientific  Counselors  Board,  4417  » 

Vital  and  Health  Statistics  National  Committee,  4417 

Coast  Guard 

RULES 

Drawbridge  operations:  "" 

New  York  et  al.,  4377-4378 
Merchant  marine  officers  and  seamen: 
Applicants  for  license  issuance  or  renewal,  registry 
certificates,  or  merchant  mariner's  documents; 
chemical  testing  for  dangerous  drugs,  4522-4526 
Ports  and  waterways  safety; 

Los  Angeles  Harbor-San  Pedro  Bay,  CA;  safety  zone,  4380 
Vessel  traffic  management: 
St.  Marys  River,  Ml;  speed  Umits  reduction  during 
icebreaking  season,  4378-4379 

Commerce  Department 

See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 
5ee  Patent  and  Trademark  Office 

1 
Corporation  for  National  and  Community  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
AmeriCorps  State  and  direct,  learn  and  serve  America  K- 
12,  and  learn  and  serve  America  higher  education 
programs,  4402-4403 
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Defense  Department 

See  Air  Force  Department 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Arora,  Mukand  Lai,  M.D.,  4447-4448 

Education  Department 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Education  Statistics  Advisory  Council,  4405 

Special  education  and  rehabilitative  services: 
Blind  vending  facilities  under  Randolph-Sheppard  Act- 
Arbitration  panel  decisions,  4405-4409 

Employment  and  Training  Administration 

NOTICES 

Unemployment  compensation: 
Ex-serv'icemembers;  remuneration  schedules,  4448-4449 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 
PROPOSED  RULES 
Acquisition  regulations: 

Contractor  project  control  systems  use;  withdrawn,  4397 
NOTICES 

Grant  and  cooperative  agreement  awards: 

Karlson,  Dr.  Eskil,  4409 
Meetings: 
Demonstration  and  Commercial  Application  of 

Renewable  Energy  and  Energy  Efficiency  Advisory 
Committee,  4410-4411 
International  Energy  Agency  Industry  Advisory  Board. 
4409-4410 
Powerplant  and  industrial  fuel  use;  new  electric 
powerplant  coal  capability; 
Self-certification  filings — 
BrowTisville  Pubhc  Utilities  Board,  4411 

Energy  Efficiency  and  Renewable  Energy  Office 

PROPOSED  RULES 
Energy  conservation: 
Low-income  persons;  weatherization  assistance  program. 
4480-4491 

Environmental  Protection  Agency 

RULES 

Hazardous  waste  program  authorizations: 

Louisiana,  4380-4382 
Toxic  substances; 
Testing  requirements — 
Acetone,  etc.,  4514-4516 
Neurotoxicity;  revocation,  4516-4520 
NOTICES 

Air  pollution  control: 
Northeast  Ozone  Transport  Region  stage  11  comparability 
study;  availability,  4412^413 
Clean  Air  Act: 
Acid  rain  provisions — 
State  permits,  4413-4415 
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Meetings:  » 

Science  Advisory  Board.  4415 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 

Federal  Aviation  Administration 

RULES 

IFR  altitudes.  4373-4375 
NOTICES 

Civil  penalty  actions;  Administrator's  decisions  and  orders; 
index  availability,  4454—4467 

Federal  Energy  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  4475-4476 
Applications,  hearings,  determinations,  etc.: 

KO  Transmission  Co.,  4411-4412 

Paiute  Pipeline  Co..  4412 

Texas  Eastern  Transmission  Corp.,  4412 

White.  Robert  F..  4412 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Barry  L.P..  4415 

Cooperative  Centrale  RaifTeisen-Boerenleenbank.  B.A..  et 
al..  4415^416 

Hibemia  Corp.  et  al..  4416 

Federal  Transit  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Glen  Bumie  light  rail  extension.  MD.  4467-4468 
Spine  Line  Corridor.  Pittsburgh.  PA.  4468-4469 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

RULES 

Book-entry  Treasury  bonds,  notes,  and  bills;  fees  collection. 

4376-4377 
Treasury  certificates  of  indebtedness,  notes,  and  bonds: 

State  and  local  government  series.  4502-4511 
NOTICES 
Definitive  securities  and  Treasury  Direct  securities 

accounts;  fee  schedules.  4473—4474 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications. 
4444 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Trenbolone  acetate  and  estradiol.  4375-4376 

Foreign  Agricultural  Service 

NOTICES 

Grant  and  cooperative  agreement  awards: 
American  Commonwealth  Management  Ser\'ice  Co..  4399 

General  Services  Administration 

RULES 

Federal  travel: 
Per  diem  localities;  maximum  lodging  and  moal 
allowances;  correction.  4477 


Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
NOTICES 

Organization,  functions,  and  authority  delegations- 
Food  and  Drug  Administration.  4417—4418 

Health  Care  Financing  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
New  and  pending  demonstration  project  proposals.  4418- 
4423 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Preventive  medicine  residency  training.  4423—4425 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 

Mortgage  and  loan  insurance  programs: 
Single  family  mortgage  insurance;  special  forbearance 
agreement  procedures.  4391-4393 
NOTICES 
Regulatory  waiver  requests;  listing.  4427—4442 

Indian  Affairs  Bureau 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Traffic  safety  projects  on  Indian  reservations.  4494—4496 

Power  rate  adjustments: 
Coloirado  River  Indian  Irrigation  Project.  AZ,  4499-4500 
Mission  Valley  Power  Utility.  MT.  4498-4499 
San  Carlos  Indian  Irrigation  Project.  AZ.  4499 

Interior  Department 

See  Fish  and  Wildlife  Service 

Sep  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Microsphere  adhesives.  process  for  making  same,  and 

products  containing  same,  including  self-stick 

repositionable  notes.  4446 

Interstate  Commerce  Commission 

RULES 

Practice  and  procedures: 

Licensing  and  related  ser\'ices;  user  fees;  correction,  4477 
PROPOSED  RULES 
Practice  and  procedure: 

Single  State  insurance  registration;  withdrawn.  4397 

Justice  Department 

See  Drug  Enforcement  Administration 
PROPOSED  RULES 

Grants: 

Combat  violence  against  women  program;  correction. 
4393 
NOTICES 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabtlity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
[Docket  No.  94-1 34-1] 

Brucellosis  in  Cattle;  State  and  Area 
Classifications;  Colorado 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 


SUMMARY:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  cattle  by 
changing  the  classification  of  Colorado 
from  Class  A  to  Class  Free.  We  have 
determined  that  Colorado  meets  the 
standards  for  Class  Free  status.  This 
action  relieves  certain  restrictions  on 
the  interstate  movement  of  cattle  from 
Colorado. 

DATES:  Interim  rule  effective  January  23, 
1995.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
March  24,  1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS.  USDA,  P.O.  Drawer  810, 
Riverdale.  MD  20738.  Please  state  that 
yovu-  comments  refer  to  Docket  No.  94- 
134-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
281 7  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  J.  Gilsdorf.  Senior  Staff 
Veterinarian.  Cattle  Diseases  and 
Surveillance  Staff,  Veterinary  Services, 
APHIS  USDA.  P.O.  Drawer  810, 
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Riverdale,  MD  20738.  The  telephone 
number  for  the  agency  contact  will 
change  when  agency  offices  in 
Hyattsville,  MD,  move  to  Riverdale,  MD, 
during  January.  Telephone:  (301)  436- 
4918  (Hyattsville);  (301)  734-4918 
(Riverdale). 

SUPPLEMENTARY  INFORMATION: 
Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  humans,  caused 
by  bacteria  of  the  genus  Brucella. 

The  brucellosis  regulations,  contained 
in  9  CFR  part  78  (referred  to  below  as 
the  regulations),  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  of  Brucella 
infection  present,  and  the  general 
effectiveness  of  a  brucellosis  control  and 
eradication  program.  The  classifications 
are  Class  Free.  Class  A,  Class  P,  and 
Class  C.  States  or  areas  that  do  not  meet 
the  minimum  standards  for  Class  C  are 
required  to  be  placed  under  Federal 
quarantine. 

The  brucellosis  Class  Free 
classification  is  based  on  a  finding  of  no 
known  brucellosis  in  cattle  for  the  12 
months  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
States  or  areas  with  the  highest  rate  of 
brucellosis.  Class  B  and  Class  A  fall 
between  these  two  extremes. 
Restrictions  on  moving  cattle  interstate 
become  less  stringent  as  a  State 
approaches  or  achieves  Class  Free 
status. 

The  standards  for  the  difforont 
classifications  of  States  or  areas  en'ail 
(1)  maintaining  a  cattle  herd  infection 
rate  not  to  exceed  a  stated  level  during 
12  consecutive  months;  (2)  tracing  back 
to  the  farm  of  origin  and  successfully 
closing  a  stated  percent  of  all  brucellosis 
reactors  found  in  the  course  of  Market 
Cattle  Identification  (MCI)  testing;  (3) 
maintaining  a  surveillance  system  that 
includes  testing  of  dairy  herds, 
participation  of  all  recognized 
slaughtering  establishments  in  the  MCI 
program,  identification  and  monitoring 
of  herds  at  high  risk  of  infection 
(including  herds  adjacent  to  infected 
herds  and  herds  from  which  infected 
animals  have  been  sold  or  received), 
and  having  an  individual  herd  plan  in 
effect  within  a  stated  number  of  days 
after  the  herd  owner  is  notified  of  the 
finding  of  brucellosis  in  a  herd  he  or  she 
owns;  and  (4)  maintaining  minimum 
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procedural  standards  for  administering 
the  program. 

Before  the  effective  date  of  this 
interim  rule,  Colorado  was  classified  as 
a  Class  A  State. 

To  attain  and  maintain  Class  Free 
status,  a  State  or  area  must  (1)  remain 
free  from  field  strain  Brucella  abortus 
infection  for  12  consecutive  months  or 
longer;  (2)  trace  back  at  least  90  percent 
of  all  brucellosis  reactors  found  in  the 
course  of  MCI  testing  to  the  farm  of 
origin;  (3)  successfully  close  at  least  95 
percent  of  the  MCI  reactor  cases  traced 
to  the  farm  of  origin  during  the  12 
consecutive  month  period  immediately 
prior  to  the  most  recent  anniversary  of 
the  date  the  State  or  area  was  classified 
Class  Free;  and  (4)  have  a  specified 
surveillance  system,  as  described  above, 
including  an  approved  individual  herd 
plan  in  effect  within  15  days  of  locating 
the  source  herd  or  recipient  herd. 

After  reviewing  the  brucellosis 
program  records  for  Colorado,  we  have 
concluded  that  the  State  meets  the 
standards  for  Class  Free  status. 
Therefore,  we  are  removing  Colorado 
from  the  list  of  Class  A  States  in 
§  78.41(b)  and  adding  it  to  the  list  of 
Class  Free  Slates  in  §  78.41(a).  This 
action  relieves  certain  restrictions  on 
moving  cattle  interstate  from  Colorado. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Scr\'ice  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
remove  unnecessar>'  restrictions  on  the 
interstate  movement  of  cattle  from 
Colorado. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  federal  Register.  We  will  consider 
comments  that  are  received  within  GO 
days  of  publication  of  this  rule  in  tl:e 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register  If 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 
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Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12866. 
For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12866. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  brucellosis 
status  of  Colorado  from  Class  A  to  Class 
Free  will  promote  economic  growth  by 
reducing  certain  testing  and  other 
requirements  governing  the  interstate 
movement  of  cattle  from  the  State. 
Testing  requirements  for  cattle  moved 
interstate  for  immediate  slaughter  or  to 
quarantined  feedlots  are  not  affected  by 
this  change.  Cattle  from  certified 
brucellosis- free  herds  moving  interstate 
iu-e  not  affected  by  this  change. 

The  groups  affected  by  this  action  will 
bo  herd  owners  in  Colorado,  as  well  as 
buyers  and  importers  of  cattle  from  the 
State. 

There  are  an  estimated  13.000  cattle 
herds  in  Colorado  that  would  be 
affected  by  this  rule.  Ninety-eight 
percent  of  these  are  owned  by  small 
entities.  Most  of  these  herds  are  not 
certified-free.  Test-eligible  cattle  offered 
for  sale  from  other  than  certified-free 
herds  must  have  a  negative  test  uiKlor 
pr(!sunt  Class  A  status  regulations,  but 
not  und«;r  regulations  concerning  Class 
f'ree  status,  this  testing  costs 
approximately  S3. 25  per  head.  If  such 
testing  were  distributed  (Kiually  among 
all  herds  atfected  by  this  rule.  Class  Free 
status  would  .save  approximately  SB.50 
per  herd. 

Therefore,  we  believe  that  changing 
the  brucellosis  status  for  Colorado 
would  not  have  a  significant  economic 
impact  on  tho  small  entities  affected  by 
this  interim  rule. 

Under  these  circumstanc((S.  the 
Administrator  of  tho  Animal  and  I'laiit 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  .Assistance 
under  No.  10.02.T  and  is  subject  to  . 
Executive  Order  12372,  which  recpiires 
intergovernmental  consultation  with 
Slate  and  local  officials.  {See  7  CI  K  part 
3015.  subpart  V.) 

Executive  Order  1277B 

This  rule  has  been  reviewed  undi-r 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  Stati; 
and  local  laws  and  regulations  that  are 


in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison.  Cattle.  Hogs. 
Quarantine,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Accordingly.  9  CFR  part  78  is 
amended  as  follows: 

PART  78— BRUCELLOSIS 

1.  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Authorih-:  21  U.S.C.  in-114a-l.  114g. 
115. 117,  l'20,  121.  123-126. 134b.  and  1.34f. 
7  CFR  2.17,  2.'il.nnd  371.2(d). 

§  78.41    [Amended] 

2.  Section  78.41,  paragraph  (a),  is 
amended  by  adding  "Colorado," 
immediately  after  "Arizona.". 

3.  Section  78.41,  paragraph  (b),  is 
amended  by  removing  "Colorado,".* 

Done  in  Washing'-.m.  DC.  this  17th  day  i>f 
Iiinuary  I'.lOfi. 
Terry  L.  Medley. 

Acting  Admir.iitratar,  Ar.iaui! ar.il i'/i;;;£ 

Ik-dlth  Inspection  Stnicn. 

[VR  Doc.  0-i-ir..iO  liicd  l-20-'J.'»:  V.A'>  am! 
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9  CFR  Part  92 
[Docket  No.,94-032-2] 


Irrportation  of  Brushtail  Possums  and 
Hedgehogs  From  New  Zealand 

agency:  Animal  and  Plant  Health 
Inspection  Service, "LfSD.X. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 


SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  animal  importation 
regulations  to  prohibit  the  importation 
of  t)rushtail  possums  and  hedgehogs 
from  New  Zealand.  This  action  is 
necessary  to  prevent  the  introduction  of 
tuberculous  animals  into  the  United 
States.  The  intended  effect  is  to  protect 
domestic  livestock  from  tuberculosis. 
EFFECTIVE  DATE:  February  22,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Samuel  Richeson,  Senior  Staff 
Veterinarian,  Import-Export  Animals 


Staff.  National  Center  for  Import-Export, 
Veterinary  Services,  APHIS,  USDA, 
room  764.  Federal  Building.  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
(301)436-8170. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
June  6.  1994  (59  FR  29186-29187. 
Docket  No.  94-032-1),  we  amended  tho 
animal  importation  regulations  in  9  CFR 
part  92  by  prohibiting  the  importation  of 
brushtail  possums  and  hedgehogs  from 
New  Zealand. 

Comments  on  the  interim  rule  were 
retjuired  to  be  received  on  or  before 
August  5, 1994.  We  did  not  receive  any 
comments.  The  facts  presented  in  the 
interim  rule  still  provide  a  basis  for  the 
ruh*. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12RG0 
and  the  Regulatory  Flexibility  Act. 
Executive  Order  12778,  and  the 
Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Exot utive 
Order  12866. 

list  «f  Subjects  in  9  CFR  Part  92 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

A<:i;ordir.gly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  was  published  at  59  FR  291 86- 
29187  on  June  6,  1994,  and  that 
anuinded  9  til'K  part  02  by  adding  a  new 
subpart  G. 

Authority:  7  U.S.C.  1G22;  19  U.S.C.  i:m«i; 
21  Li.S.C.  102-105.111.  1148, 134a.  i:t4h, 
1.34(1.  134d.  134f.  135.  136.  and  13(ia;  31 
U.S.C.  9701;  7  CFR  2.17.  2.51.  and  371.2(d). 

Done  in  Washington,  DC.  this  17lh  day  ot 
January  1995. 
Lonnie  |.  King. 

Acting  Adminii^trator,  Animal  and  Plant 
Health  Inspoction  Service. 
IFR  Doc.  95-1534  Filed  1-20-95;  8:45  am! 
BILLING  CODE  3410-44-P 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  122 

Business  Loans— Export  Loans 

AGENCY:  Small  Business  Administration 
(SBA). 

ACnOM:  Final  rule. 


SUIIMARY:  Under  this  final  rule,  SBA  is 
implementing  certain  provisions  of  the 
"Small  Business  Administration 
Reauthorization  and  Amendments  Act 
of  1994",  enacted  on  October  22, 1994, 
which  are  relevant  to  its  guaranteed 
lending  programs  with  respect  to  export 
revolving  line  of  credit  loans  (ERLC) 
and  international  trade  loans.  With 
respect  to  ERLC  loans,  the  rule  deletes 
the  present  regulatory  provision  limiting 
such  loans  to  a  maturity  of  three  years. 
In  addition,  the  regulation  also  provides 
that  SBA  may  guarantee  standby  letters 
of  credit  issued  in  connection  with 
ERLC  lending.  With  respect  to 
international  trade  loans,  the  rule 
increases  the  percentage  of  the  loan 
which  SBA  may  guarantee  from  85 
percent  to  90  percent.  Under  the  rule, 
up  to  $750,000  (instead  of  $250,000)  of 
an  international  trade  loan  could  be 
used  for  working  capital,  supplies  or 
ERLC  financing. 

EFFECTIVE  DATES:  This  rule  is  effective 
January  23,  1995. 

FOn  FURTHER  INFORMATION  CONTACT: 
John  R.  Cox,  202/205-6490. 
SUPPLEMENTARY  INFORMATION:  Pub.  L. 
103-403  was  enacted  on  October  22, 
1994  (1994  legislation).  Because  this 
final  rule  is  amending  the  regulations  to 
reflect  literal  statutory  changes  made  by 
the  1994  legislation,  SBA  is  publishing 
this  final  rule  without  opportunity  for 
prior  public  comment  pursuant  to  5 
U.S.C.  553(b)(A).  However.  SBA  solicits 
and  will  consider  any  comments  it 
receives  with  respect  to  this  final  rule  in 
making  adjustments  to  the  ERLC 
program. 

Consistent  with  section  209  of  the 
1994  legislation,  section  122.54-1  of 
SBA's  regulations  (13  CFR  §  122.54-1). 
which  sets  forth  the  policy  concerning 
ERLC  loans,  is  amended  to  eliminate  the 
limitation  on  the  term  of  those  loans  to 
three  years.  This  means  that,  because  of 
the  1994  legislation,  ERLC  loans  may 
now  be  made  with  maturity  periods  in 
excess  of  three  years.  Section  209  of  the 
1994  legislation  also  authorizes  SBA  to 
guarantee  standby  letters  of  credit 
issued  in  connection  with  export 
revolving  lines  of  credit,  and  §  122.54- 
1  is  amended  to  reflect  this  statutory 
change. 

With  respect  to  international  trade 
loans,  consistent  with  §211  of  the  1994 


legislation,  section  122.57-3  of  SBA's 
regulations  (13  CFR  §  122.57-3)  is 
amended  by  substituting  a  90  percent 
SBA  guaranty  in  lieu  of  the  former  85 
percent  guaranty.  In  addition,  to  reflect 
section  210  of  the  1994  legislation, 
section  122.57-3  is  further  amended  to 
allow  up  to  $750,000  (increased  from 
the  present  $250,000)  of  an  international 
trade  loan  to  be  used  for  working 
capital,  supplies  or  ERLC  financing. 
Thus,  under  this  final  rule,  SBA  is 
authorized  to  provide  greater  assistance 
to  borrowers  engaged  in  international 
trade  by  providing  an  increased 
guaranty,  and  the  small  business 
concern  may  obtain  additional  benefits 
because  it  may  apply  a  larger  portion  of 
its  loan  for  working  capital,  supplies 
and  ERLC  financing. 

Compliance  With  Executive  Orders 
12612, 12778  and  12866,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  and 
the  Paperwork  Reduction  Act,  44  U.SXL 
Ch.  35 

For  purposes  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  SBA 
certifies  that  this  final  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

SBA  certifies  that  this  final  rule  does 
not  constitute  a  significant  regulatory 
action  for  the  purposes  of  Executive 
Order  12866,  since  the  change  is  not 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

SBA  certifies  that  the  final  rule  does 
not  impose  additional  reporting  or 
recordkeeping  requirements  which 
would  be  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 

This  final  rule  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  Executive  Order 
12612. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  final  rule 
is  drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  section  2  of  that  Order. 

(Catalog  of  Federal  Domestic  Assistance 
Programs.  No.  59.012) 

List  of  Subjects  in  13  CFR  Part  122 

Exports,  Loan  programs — business. 
Small  businesses. 

Accordingly,  pursuant  to  the 
authority  contained  in  section  5(b)(6)  of 
the  Small  Business  Act  (15  U.S.C. 
634(b)(6),  SBA  amends  part  122,  chapter 
I,  title  13,  Code  of  Federal  Regulations. 
as  follows: 

PART  122— BUSINESS  LOANS 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  634(b)(6).  636(a), 
636(m). 

2.  Section  122.54-1  is  revised  to  read 
as  follows: 

S  122^1-1    PoHcy. 

The  Act  authorizes  a  revolving  line  of 
credit  for  export  purposes  generally 
including,  but  not  Umited  to,  the 
development  of  foreign  markets.  SBA 
may  guarantee  standby  letters  of  credit 
issued  in  connection  with  revolving 
lines  of  credit  for  export  purposes. 

3.  Section  122.57-3  is  revised  to  read 
as  follows: 

S  122.57-3    Amount  and  percentage  of  loan 
guaranty. 

A  guaranty  commitment  made  by  SBA 
pursuant  to  section  7(a)(l6)  of  the  Act 
shall  not  exceed  90  percent  of  the 
amount  of  the  loan.  Such  guaranty 
commitment  by  SBA  shall  not  exceed 
$1,250,000,  of  which  not  more  than 
$750,000  may  be  used  for  working 
capital,  supplies,  or  financings  for 
export  revolving  lines  of  credit  under 
§  122.54.  The  aggregate  amount  of 
$1,250,000  available  from  the  business 
loan  and  investment  fund  under  this 
section  shall  be  reduced  by  any  other 
financing  from  SBA  pursuant  to  section 
7(a)  of  the  Act. 

Dated;  December  21, 1994. 
Philip  Lader, 

Administrator. 

IFR  Doc.  95-1503  Filed  1-20-95:  8;45  am) 

BILUNC  COOC  S02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  95 

(Docket  No.  28028;  Amdt  No.  386] 

IFR  Altitudes;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


JMI 


SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  becau.se  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
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EFFECTIVE  DATE:  0901  UTC.  February  2, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best.  Flight  Procedures  Standards 
r>ranch  (AFS-420).  Technical  Programs 
Division.  Flight  Standards  Service 
Federal  Aviation  Administration,  800 
Independence  Avenue.  S\V.. 
Washington.  D.C.  20591;  telephone: 
(202) 267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
,  routes  as  prescribed  in  part  95.  The 
specified  IFR  altitudes,  when  used  in 
t:onjunction  with  the  prescribed 
changeover  points  for  those  routes, 
(insure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  th;it  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
(fncienry  in  the  National  Aiispaci; 


System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and  that  good  cause 
exists  for  making  the  amendment 
effective  in  less  than  30  days.  The  FAA 
has  determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regidations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current. 

It.  therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Proccdunis  (44  FK  11034;  February 


26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
For  the  same  reason,  the  FAA  certifies 
that  this  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Airspace.  Navigation  (Air). 

Issuf  d  in  Washington.  D.C.  on  January  0. 
1995. 
Thomas  C,  Accardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows: 

1 .  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Aulhorih-:  49  U.S.C.  app  1348,  13")4.  iiiul 
1510:  49  i:.'S.(:.  lOC(g);  and  14  CFR 
11.4'((l.K2). 

2.  P.irt  0,")  is  amended  to  road  as 

follous: 


REVisiorjs  TO  Minimum  E^4R0L'TE  IFR  Altitudes  and  CHArjGEOVER  Points 

[Amendment  387  Effective  Date,  Febrjary  2.  1995] 


From 


To 


MEA 


§95.6006    VCR  Federal  Airvjay  6  Continued  Is  amended  to  read  in  part 

SC'linsgrove,  PA  Vortac "Sncwy.  PA  Fix 

•5500— MRA 


RccJ  Bluff.  CA  Vortac 


§  95.6023    VCR  Federal  Airway  23  is  amended  to  read  in  part 

Bctf.i.  CA  Fix 

NW  BND  

BE  BND  

Boira.  CA  Fix 'Shafa.  CA  Fix 

NW  BND  

SE  Bf>;D  

•8000— MCA  Shata  Fix.  fiW  BND 
••5500— MOCA 

§  95.6046    VOR  Federal  Airway  46  is  amended  to  read  in  part 

Hampton.  NY  Vortac L.bDe,  NY  Fix  

•1800— MOCA 
Lit>t;o.  NY  Fix  ' Clamy.  MA  Fix 

•2000— MOCA 
Clcimy.  MA  Fix  Nantuokot.  MA  Vortac 

§95.6093    VOR  Federal  Airway  93  is  amended  to  read  in  part 

f  jUixent.  MD  Vortac Graco.  WD  Fix   


:-oo 


8000 
3000 

•8000 
•6500 


§95.6214    VOR  Federal  Airway  214  is  amended  to  read  in  part 

Scmto,  PA  Fix YarcHey.  PA  Vortac 

•1600— MOCA  ■ 

§95.6433    VOR  Federal  Airway  433  Is  amended  to  read  in  part 

Scmto.  PA  Fix Yardley.  PA  Vortac 


•?500 
•3000 

POOO 

1800 
•2.500 

•2400 


Revisions  to  Minimum  Enroute  IFR  Altitudes  and  Changeover  Points— Continued 

(Amendment  387  Effective  Date,  February  2.  1995) 


From 


To 


MEA 


M  600— MOCA 


Somto,  PA  Fix 

M600— MOCA 


S  95.6445    VOR  Federal  Airway  445  is  amended  to  read  In  part 
Yardley,  PA  Vortac 


•2400 


From 


To 


MEA 


MAA 


§  95.7002    Jet  Route  No.  2  is  amended  to  read  in  part 

Lake  Charles.  LA  Vortac semmes.  AL  Vortac 


§95.7031    Jet  Route  No.  31  is  amended  by  adding 

L^»le.l^  Vortac  Harvey.  LA  Vortac  ... 

Harvey,  LA  Vortac Meridian.  MS  Vortac 

is  amended  to  delete 

New  brieans,  U  Vortac  ._.    Meridian.  MS  Vortac  . 


^illl! 


§  95.7035    Jet  Route  No.  35  is  amended  by  adding 
Levillt;  LA  Vortac  McComb.  MS  Vortac 


i 


is  amended  to  delete 
New  Orleans.  LA  Vortac  McComb.  MS  Vortac 


§95.7037    Jet  Route  No.  37  is  amended  to  read  in  part 

Hobby;  -rxyOR/DME  ,.    Han^ey.  LA  Vortac 

Han/ey  LA  Vortac Semmes,  AL  Vortac  


§95.7058    Jet  Route  No.  58  is  amended  to  read  in  part 

Alexandria  l^  Vortac  Harvey.  U  Vortac 

Harvey.  LA  Vortac .NEpj\  fl  Fix  .... 


18000      45000 


18000      45000 
18000      45000 


18000      45000 


1800      45000 


18000      45000 


18000      45000 
18000      45000 


18000      45000 
18000      45000 


IFR  Dor.  fto-lCl.-}  Filnd  l-20-9.'"i;  B:4.'>  an)| 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Trenbolone 
Acetate  and  Estradiol 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  dnig  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Roussel- 
Uclaf.  The  NADA  provides  for  use  of  an 
ear  implant  containing  trenbolone 
acetate  and  estradiol  for  heifers  fed  in 
confinement  for  slaughter  for  increased 


rato  of  weight  gain  and  i!!)provi>d  Uhh\ 
offici(>ncy. 

EFFECTIVE  DATE:  January  23.  I'JOf). 

FOR  FURTHER  INFORMATION  CONTACT:  J.ir  k 
Caldwell,  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855,  301-594-1638. 

SUPPLEMENTARY  INFORMATION:  Roussel- 
Uclaf,  Division  Agro- Voter: n, lire.  163 
Avenue  Gambcfta.  75020.  Paris,  France, 
represented  in  the  United  States  by 
Hocchst-Roussel  Agri-Vet  Co.,  Rt.  202- 
20fi,  P.O.  Box  2500,  Somervillo,  NJ 
08876-1258,  filed  NADA  140-992 
which  provides  for  use  of  an  ear  implant 
containing  7  pellets,  each  pellet 
containing  20  milligrams  (mg)  of 
trenbolone  acetate  and  2  mg  of  estradiol. 
The  implant  is  used  in  heifers  fed  in 
confinement  for  slaughter  for  increased 
rate  of  weight  gain  and  improved  feed 
efficiency.  The  NADA  is  approved  as  of 
December  13.  1994.  and  the  regulations 
are  amended  in  21  CFR  522.2477  to 
reflect  the  approval.  The  basis  for 


approval  is  discussed  in  the  fr*K;dn;ii  of 
information  .summary. 

In  accordance  with  the  fn^'dom  i.f 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  314.n(e)(2)(ii)  (21 
CFR  514.11(c)(2)(ii}),  a  summan,'  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  wen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
between  9  a.m.  and  4  p.m.,  .Monday 
through  Friday. 

Under  section  51 2(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  .^(  t 
(21  U.S.C.  360h((:)(2)(F)(ii)).  this 
approval  qualifies  for  a  3-y(>ar  pprioiLnf 
marketing  exclusivity  beginning  on 
December  13.  1994.  because  new 
clinical  or  field  investigations  (other 
than  bioequivalence  or  residue  studios), 
or  human  food  safety  studies  (other  than 
bioequivalence  or  residue  studies) 
essential  to  the  approval  were 
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conducted  or  sponsored  by  the 
applicant. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  522.2477  is  re»ised  to  read 
as  follows: 

§  522.2477    Trenbolone  acetate  and 
estradiol. 

(a)  Sponsor.  See  No.  012579  in 
§  510.600(c)  of  this  chapter. 

(b)  Belated  tolerances.  See  §§  556.240 
and  556.739  of  this  chapter. 

(c)  Conditions  of  use— [1)  Feedlot 
.steers— (i)  Amount.  120  milligrams  of 
trenbolone  acetate  and  24  milligrams  of 
estradiol  (6  pellets,  each  pellet 
containing  20  milligrams  of  trenbolone 
acetate  and  4  milligrams  of  estradiol) 
per  animal. 

(ii)  Indications  for  use.  For  increased 
rate  of  weight  gain  and  improved  feed 
efficiency  in  feedlot  steers. 

(iii)  Limitations.  Implant 
subcutaneously  in  ear  only.  Do  not  use 
in  animals  intended  for  subsequent 
breeding  or  in  dairy  animals. 

(2)  Heifers— (i)  Amount.  140 
milligrams  of  trenbolone  acetate  and  14 
milligrams  of  estradiol  (7  pellets,  each 
pellet  containing  20  milligrams  of 
trenbolone  acetate  and  2  milligrams  of 
estradiol)  per  animal. 

(ii)  Indications  for  use.  For  increased 
"    rate  of  weight  gain  and  improved  feed 
efficiency  in  heifers  fed  in  confinement 
for  slaughter. 

(iii)  Limitations.  Implant 
subcutaneously  in  ear  only.  Do  not  use 
in  animals  intended  for  subsequent 
breeding  or  in  dairy  animals. 


Dated:  January  13, 1995. 
Stephen  F.  Sundlof. 

Director,  Center  for  Veterinary  Medicine. 
IFR  Doc.  95-1654  Filed  1-20-95;  8:45  ami 
BtLUNG  CODE  416O-01-F 


DEPARTMENT  OF  THE  TREftSURY 

Fiscal  Service 

31  CFR  Parts  306  and  357 

General  Regulations  Governing  U.S. 
Securities  and  Regulations  Governing 
Book-Entry  Treasurv  Bonds,  Notes  and 
Bills 

AGENCY:  Bureau  of  the  Public  Debt. 
Fiscal  Service.  Treasury. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  the 
general  regulatioi\s  governing  United 
States  securities  and  the  regulations 
governing  book-entry  Treasury 
securities  to  implement  a  provision  of 
the  Treasury,  Postal  Service  and  General 
Government  Appropriations  Act  of 
1995.  The  legislation  authorizes  the 
Treasury  to  collect  a  fee  for  each 
definitive  Treasury  security  issued  to 
customers,  and  to  collect  an  annual  fee 
for  each  TREASURY  DIRECT  securities 
account  that  exceeds  a  stipulated 
amount. 

EFFECTIVE  DATE:  January  23,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Parker,  Director,  Division  of 
Securities  Systems,  Bureau  of  the  Public 
Debt,  (304)  480-7761;  Susan  Klimas, 
Attorney-Adviser,  Office  of  the  Chief 
Counsel,  Bureau  of  the  Public  Debt, 
(304) 480-5192. 

SUPPLEMENTARY  INFORMATION:  The 
Treasury.  Postal  Service  and  General 
Government  Appropriations  Act  of  1995 
(Pub.  L.  103-329),  authorizes  the 
Secretary  to  collect  a  fee  of  not  less  than 
$46  for  each  definitive  security  issued  to 
customers.  The  general  regulations 
governing  United  States  securities  are 
contained  in  31  CFR  Part  306.  A 
definitive  security  is  a  Treasury  bond, 
note,  certificate  of  indebtedness,  or  bill 
issued  in  engraved  or  printed  form. 
'  Although  securities  in  definitive  form 
are  no  longer  available  on  original  issue, 
certain  older  issues  of  Treasury 
securities,  by  the  terms  of  their  issue, 
are  still  available  in  definitive  form.  The 
fees  are  to  be  imposed  on  each 
definitive  security  issued  or  reissued 
upon  the  request  of  a  customer,  to 
enable  the  Dtepartment  to  recoup  the 
costs  connected  with  such  issuance.  The 
fees  must  be  paid  in  full  when  the 
transaction  is  requested.  The 
Department  intends  to  begin  the 


collection  of  these  fees  on  January  30. 
1995. 

Therefore.  Part  306  is  amended  by 
adding  a  new  Section  306.24,  to  provide 
that  a  fee  will  be  charged  for  each 
definitive  security  issued  as  a  result  of 
a  transfer,  reissue,  exchange  or 
withdrawal  from  book-entry  form,  or  the 
granting  of  relief  on  account  of  loss  or 
theft,  in  accordance  with  a  fee  schedule. 
The  fee  schedule  applicable  appears 
separately  as  a  notice  in  this  issue  of  the 
Federal  Register.  Future  fee  schedule 
changes,  if  any,  will  be  announced 
through  a  notice  published  in  the 
Federal  Register. 

The  Treasury,  Postal  Service  and 
General  Government  Appropriations 
Act  of  1995  (Pub.  L  103-329)  also 
authorizes  the  Secretary  to  collect  an 
annual  fee  of  not  less  than  $25.00  for 
each  Treasury  Direct  Investor  Account 
in  the  Treasury  Direct  book-entry 
securities  system  which  exceeds 
$100,000  (par  value).  The  regulations 
governing  such  securities  are  contained 
in  31  CFR  Part  357.  The  category  of 
accounts  covered  by  the  legislation  is 
referred  to  in  Part  357  as  a  "Securities 
account",  and  defined  in  Section 
357.20.  Fees  will  be  charged  to  reduce 
the  cost  of  maintaining  large  Treasury 
Direct  Investor  Accounts.  A  bill  will  be 
mailed  to  the  investor  for  each  account 
subject  to  the  charge.  The  Department 
intends  to  begin  the  collection  of  these 
fees  for  accounts  in  the  applicable 
amount  as  of  May  19,  1995. 

Accordingly,  Part  357  is  amended  to 
add  new  paragraph  (0  to  Section  357.20. 
Paragraph  (f)  provides  that  accounts 
above  a  stipulated  par  amount  will  be 
charged  a  fee.  The  accounts  to  which 
the  fee  will  apply,  and  the  amount  of 
such  fee,  are  published  separately  as  a 
notice  in  this  issue  of  the  Federal 
Register. 

Procedural  Requirements 

It  has  been  determined  that  this  final 
rule  does  not  meet  the  criteria  for  a 
"significant  regulatory  action."  as 
defined  in  Executive  Order  12866. 
Therefore,  the  regulatory  review 
procedures  contained  therein  do  not 
apply. 

This  final  rule  relates  to  matters  of 
public  contract  and  procedures  for  U.S. 
securities,  as  well  as  the  borrowing 
power  and  fiscal  authority  of  the  United 
States.  Accordingly,  pursuant  to  5  U.iS.C 
553(a)(2),  the  notice,  public  comment 
and  delayed  effective  date  provisions  of 
the  Administrative  Procedure  Act  do 
not  apply.  As  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601.  et  seq.)  do  not  apply. 


As  there  are  no  new  collections  of 
information  contained  in  this  final  rule, 
the  Paperwork  Reduction  Act  (44  U.S  C. 
3504)  does  not  apply. 

List  of  Subjects  in  31  CFR  Parts  306  and 
357 

Banks,  Banking,  Bonds,  Federal 
Reserve  System,  Government  secunties. 

Dated:  January  17, 1995. 
Gerald  Muq)hy, 
Fiscal  Assistant  Secn^tary. 

For  the  reasons  set  out  in  the 
preamble,  31  CFR  Parts  306  and  357  are 
amended,  as  follows: 

PART  306— GENERAL  REGULATIONS 
GOVERNING  U.S.  SECURITIES 

1.  The  authority  citation  for  Part  306 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  Chapter  31,  5  U.S.C. 
301  Slid  12  U.S.C  391. 

2.  A  new  section.  306.24,  is  added  to 
subpart  C  to  read  as  follows: 

§  306.24    Collection  of  fees  on  definitive 
securities. 

A  fue  .shall  be  charged  for  each 
definitive  security,  as  defined  in 
§300,115  (a),  issued  as  a  result  of  a 
trans^qr,  exchange,  reissue,  withdrawal 
from  iiook-cntry,  or  the  granting  of  relief 
on  acbnunt  of  loss,  thoft,  dnstrurtion, 
mutilation,  or  dcfacomont.  The 
appliniblo  fno,  and  the  basis  for  its 
dciterniination,  will  be  publishod  by 
nolic^  in  the  Federal  Register. 

PART  357— REGULATIONS 
GOVERNING  BOOK-ENTRY 
TREASURY  BONDS,  NOTES  AND 
BILLS  (DEPARTMENT  OF  THE 
TREASURY  CIRCULAR,  PUBLIC  DEBT 
SERIES  NO.  2-66) 

3.  iih'-  authority  citation  for  Part  337 
continii.'s  to  mad  as  follows: 

Aulhoritv:  31  U.S.C.  C!ini)t(!r  31.  5  U.S.f:. 
301  iiiid  12'U.S.C.  391. 

4.  aoction  357.20  is  amttnded  by 
addiiffi  a  now  paragraph  (f)  to  read  as 
follows: 

§  357.20    Securities  account  in  TREASURY 
DIRECT. 

*  1.         *         *         * 

(f)  Account  maintenance  foes.  An 
annual  niaintonance  fee  shall  bn  chargiul 
for  each  TREASURY  DIRl-CT  soc  uritios 
account  holding  securities  that  in  the 
aggrogato  exceed  a  stipulated  par 
amount.  The  amount  of  the  fee  will  bo 
published  by  notice  in  the  Federal 
Register. 

*  p        *        *        * 

I  IK  Doc.  95-1594  Filed  1-20-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD01-94-164] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Lake  Champlain,  NY  and  VT 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule  with 
request  for  comments. 

SUMMARY:  At  the  request  of  the  Vermont 
Agency  of  Transportation  (VAOT).  the 
Coast  Guard  is  temporarily  changing  the 
regulations  governing  the  Route  2 
Bridge  over  Lake  Champlain  at  mile 
91.8  between  North  Hero  and  Grand     ' 
Isle,  Vermont,  to  allow  the  bridge  to 
remain  in  the  closed  position  for 
seventy  five  (75)  days  from  January  16, 
1995  to  April  1,  1995.  This  temporary 
change  is  being  implemented  to  allow 
the  bridge  to  remain  in  the  closed 
position  while  major  repairs  are  made  to 
the  bridge.  Marino  traffic  which  can 
pass  under  the  closed  span  may  still 
pass  at  will. 

DATES:  Effective:  This  temporary  rule  is 
effective  from  7  a.m.,  January  Ifj.  190.1 
through  7  a.m..  April  1.  IDO."). 
Comments  must  be  received  on  or 
beforn  February  22,  190.5. 
ADDRESSES:  Coinnients  may  be  ir.  lilcd  to 
Commander  (obr).  First  Coast  Guard 
District,  Building  1.35.'\,  Govoriiors 
Island,  New  York.  10n04-5()~;i,  or  may 
be  li.Did  dolivcrod  to  the  .sa:nc  address 
botwoen  7  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  fodrral  holid.iys. 
The  liiiophono  number  is  (212)  OHiJ- 
7170.  Till!  comments  will  ber.o.Mio  jiart 
of  this  docket  and  will  Ix-  av  lil.ihio  for 
inspection  and  copying  1j>  ..ppointnicr.t 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wavcrly  W.  CJrogory,  I'rojin:t  .Mai-agor. 
Bridge  Branch.  (212)  ()G8-7170. 

SUPPLEVENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  views, 
comments,  data,  or  arguments.  Persons 
submitting  commnnis  should  include 
th(!ir  name  and  addn^ss.  identify  the 
bridge,  this  rulemaking  (CGDUl'-'.i4- 
1G4),  the  specific  section  of  this 
temporary  regulation  to  whic;li  each 
comment  applies,  and  give  reasons  for 
concurrence  with  or  any  recommended 
changes  to  the  rule. 

A  comment  period  shorter  than  the 
normal  60  days  is  considered  adequate 


for  interested  persons  in  the  locality  to 
suggest  any  changes  that  should  be 
made  to  this  temporary  rule. 
Preliminary  input  from  marine  interests 
indicate  that  they  have  no  objections 
provided  the  work  is  completed  before 
April  1, 1995.  The  Coast  Guard  requests 
that  all  comments  and  attachments  be 
submitted  in  an  unbound  format  no 
larger  than  8V2"  by  11",  suitable  for 
copying  and  electronic  filing.  If  that  is 
not  practical,  a  second  copy  of  any 
bound  material  is  requested.  Persons 
desiring  acknowledgment  that  their 
comments  have  been  received  should 
enclose  a  stamped,  self-addressed  post 
card  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period,  and  may  change  this  temporary 
regulation  in  light  of  comments 
received. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Project 
Manager  at  the  address  under 
ADDRESSES.  The;  request  should  include 
reasons  why  a  hearing  would  be 
beneficial,  if  the  Coast  Guard 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  pLue  annoiiiK.n! 
by  a  l;itcr  notici'  in  tho  Federal  Register 

Urafiing  Information 

Th(»  drafters  of  this  notice  are  Mr. 
John  W.  .\1(  Donald.  Bridge  Managei;;i!r.t 
.Specialist,  Bridge  Urant.h.  and 
Lieutenant  ('ounnander  SanuK^l  R. 
VValkins.  Project  Couns<!l,  Distrii  t  l.<^q:il 
Office. 

Background  and  Purpose 

The  Route  2  Bridge,  built  circa  lo.'ili, 
over  L;ike  Chaniphiin  between  North 
Hero  and  Grand  Isle,  Vermont,  has  a 
vertical  (le.irance  of  13  f(!ct  above  mean 
high  water  (.MHW)  and  18  fret  aljove 
nu';i!i  low  w.iter  (.MLW).- 

The  VAOT  requested  that  (jmergeiu  v 
repair  work  be  conducted  as  a  result  o\ 
difficulties  en<:ounti'r(Hi  wliile  npcninu 
ami  closing  the  bridge  during  the 
sununer  of  1993.  A  Coast  Guard  letter  of 
approval  with  conditions  was  issui-d  iu 
(October.  100:1  to  perform  emergen'  v 
repairs  on  the  bridge.  Due  to  conlrac  t:!;d 
difficulties,  a  final  contract  was  net    •    . 
awarded  until  .September  1004.  The 
cont.-.iclor  recjuesteii  fh;it  the  Oj.i.i 
Guard  grant  a  t  losure  begiunin;^ 
Deciember  1.  1004  and  ending  on  A]n':i 
1, 190.1.  Further  discussions  with  tl;e 
f:ontractor  resulted  in  a  subsequent 
requ(!st  for  a  closed  period  from  Janiiirx 
16,  1905  through  April  1.  1905.  The      " . 
final  agreement  to  close  the  bridge 
beginning  on  Januarj'  16,  1095  did  not 
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allow  sufficient  time  to  receive 
comments  prior  to  the  effective  date  of 
the  closure.  The  decision  to  proceed 
directly  to  a  final  temporary  regulation 
was  considered  because  of  the  urgent 
need  for  bridge  repairs  and  the  fact  that 
the  boating  season  has  concluded.  The 
waterway  is  generally  frozen  during  the 
months  that  this  temporary  regulation 
will  be  in  effect. 

Discussion  of  Amendments 

The  temporary  regulations  will  revise 
the  current  regulations  for  seventy  five 
(75)  days  and  allow  the  bridge  to  remain 
in  the  closed  position  at  all  times 
beginning  at  7  a.m.  on  January  16, 1995 
and  ending  at  7  a.m.  on  April  1, 1995. 
Tlie  temporary  regulations  are  issued 
pursuant  to  33  CFR  117.35.  The  VAOT 
requested  the  closure  to  remove  and 
replace  the  electrical  and  mechanical 
systems  of  the  bridge.  The  closvje  of  the 
bridge  will  prevent  vessel  transits 
except  for  those  low  clearance  vessels 
which  can  pass  under  the  closed  span. 
In  1993  there  was  only  one  bridge 
opening  prior  to  May  15.  There  were 
3.645  openings  between  May  15  and 
October  15  and  four  openings  after 
October  15. 

An  auxiliary  motor  will  be  provided 
during  the  closure  to  allow  the  bridge  to 
open  for  emergency  situations. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  128B6.  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
final  temporary  regulation  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation,  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT,  is  unnecessary.  This  opinion  is 
based  upon  the  fact  that  the  closure  will 
be  accomplished  outside  the  peak 
boating  season  and  when  the  waterway 
is  generally  frozen.  This  final  temporary 
regulation  will  not  prevent  the  passage 
of  vessels  that  are  able  to  pass  under  the 
closed  span. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
considered  whether  this  final  temporary 
regulation  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
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entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C  632).  Because  of 
the  reasons  discussed  in  the  Regulatory 
Evaluation  above,  the  Coast  Guard 
certifies  under  5  U.S.C  605(b)  that  this 
final  temporary  regulation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  temporary  regulation 
contains  no  collection  of  information 
requirements  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  temporary  regulation  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  determined  that  this 
regulation  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final 
temporary  regulation  and  concluded 
that,  under  section  2.B.2.e.(32)(o)  of 
Commandant  Instruction  M16475.1B, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  Categorical  Exclusion  Determination 
is  avaiteble  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  tlie 
preamble,  the  Coast  Guard  is  amending 
33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.4G;  33 
CFR  1.05-l{g);  section  117.255  also  issued 
under  Ihe  authority  of  Pub.  L.  102-587,  Stat. 
5039. 

2.  In  §  117.797.  from  7  a.m..  January 
16. 1995  through  7  a.m..  April  1. 1995. 
paragraph  (b)  is  suspended  and  a  new 
paragraph  (o)  is  added  to  read  as 
follows: 

§  1 1 7.797    Lake  Champlaln. 

***** 

(e)  The  draw  of  the  US2  bridge,  mile 
91.8  between  Sandy  Island  and  North 
Hero  Island  need  not  open  for  the 
passage  of  any  vessel. 


3.  In  §117.993.  from  7  a.m..  January 
16. 1995  through  7  a.m..  April  1. 1995. 
paragraph  (b)  is  suspended  and  a  new 
paragraph  (e)  is  added  to  read  as 
follows: 

§  1 17.993    Lake  Champlaln. 

*        «        *        •        « 

(e)  The  draw  of  the  US2  bridge,  mile 
91.8  between  Sandy  Island  and  North 
Hero  Island  need  not  be  opened  for  the 
passage  of  any  vessel. 
***** 

Dated:  December  30, 1994. 
J.L.  Linnon. 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
First  Coast  Guard  District. 
(FR  Doc.  95-1291  Filed  1-20-95;  8:45  am) 
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33  CFR  Part  161 

(CGD09-94-036] 
RIN2115-AF01 

Temporary  Speed  Limits  for  the  St 
Marys  River 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Commander  of  the  Ninth 
Coast  Guard  District  is  making  a 
temporary  amendment  to  the  speed 
limits  for  the  St.  Marys  River  during  the 
1994-95  icebreaking  season.  This 
amendment  reduces  the  speed  limit  by 
2  miles  per  hour  through  that  part  of  the 
system,  between  Munuscong  Lukt! 
Lighted  Buoy  8  and  Lake  Nicolet  Light 
80  upbound  and  between  Lake  Nicolet 
Light  80  and  Munuscong  Lake  light  9 
downbound.  These  temporary  changes 
to  the  speed  regulations  are  a 
precautionary  measure  to  minimize  any 
possible  damage  to  the  enviroiuiunit  due 
to  movement  of  large  commcrci.il 
vessels  through  the  ice. 
EFFECTIVE  DATE:  This  regulation  is 
effoctivo  from  December  29,  1994, 
through  April  15.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  J.  Smith.  Lieutenant.  U.S.  Coast 
Guard.  Aids  to  Navigation  and 
Watenvays  Management  Branch.  Ninth 
Coast  Guard  District.  1240  East  9th 
Street.  Cleveland.  Ohio  44199-2060, 
(216) 522-3990. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rulemaking  has  not  been 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Publication  of  a  notice  ol 
proposed  rulemaking  and  delay  in  the 
effective  date  would  be  contrary  to  the 
public  interest  because  immediate 


action  is  necessary  to  prevent  possible 
damage  to  the  environment. 
Additionally,  the  Coast  Guard  issued 
Ibis  temporary  rule  for  the  1993-94 
icebreaking  season  and  no  comments 
were  received.  Therefore,  nothing 
would  apparently  be  gained  by  pre- 
publication. 

Discussion  of  Regulations 

In  a  letter  received  on  February  26, 
1993,  the  Michigan  Department  of 
Natural  Resources  advised  the 
Commander  of  the  Ninth  Coast  Guard 
District  of  concerns  over  the 
environmental  impact  of  ship  transits 
through  the  St.  Marys  River  during  the 
period  of  March  21  to  April  1.  March  25 
is  the  fixed  date  for  the  opening  of  the 
locks  at  Sault  St.  Marie,  which  allows 
large  commercial  shipping  access  to  the 
St.  Marys  River  from  Lake  Superior.  In 
accordance  with  an  agreement  reached 
on  June  29,  1993.  with  the  U.S.  Army 
Corps  of  Engineers,  the  U.S.  Fish  and 
Wildlife  Service  and  the  Michigan 
Department  of  Natural  Resources,  the 
Commander  of  the  Ninth  Coast  Guard 
District  is  making  this  temporar>'  change 
to  the  speed  regulations  during  periods 
when  icebreaking  is  being  conducted  in 
the  vicinity  of  Neebish  Island.  St. 
Mary's  River.  Michigan,  as  a 
precautionary  measure  to  minimize  any 
possible  damage  to  the  environment. 
The  speed  limit  is  being  reduced  by  2 
statute  miles  per  hour  in  the  area 
between  Munuscong  Lake  Lighted  Buoy 
8  and  Lake  Nicolet  Light  80,  upbound. 
and  between  Lake  Nicolet  Lighted  Buoy 
80  and  Munuscong  Lake  Light  9, 
downbound.  The  Light  9  checkpoint  has 
been  added  to  extend  the  reduced  speed 
limit  area  past  Winter  Point,  thereby 
protecting  the  sensitive  environment 
between  Winter  Point  and  Light  9. 
Speed  limits  apply  to  the  average  speed 
between  established  reporting  points. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Byron  D.  Willeford.  Lieutenant  Junior 
Grade.  U.S.  Coast  Guard.  Project  Officer. 
Aids  to  Navigation  &  Waterways 
Management  Branch  and  Karen  E. 
Lloyd.  Lieutenant.  U.S.  Coast  Guard. 
Project  Attorney.  Ninth  Coast  Guard 
District  Legal  Office. 


Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  A.ssessment. 


Environment 

A  recent  environmental  impact  study 
by  the  United  States  Army  Corps  of 
Engineers  indicated  that  March  21  is  the 
optimal  opening  date,  (see  U.S.  Army 
Corps  of  Engineers  Draft  Environmental 
Impact  Statement.  Opening  Operations 
of  th^  Lock  Facilities  on  March  21 
(February  1993).  Supplement  III  to  the 
Final  Environmental  Impact  Statement. 
Operations,  Maintenance,  and  Minor 
Improvements  of  the  Federal  FaciUties 
at  Sault  Ste.  Marie,  Michigan  (July 
1977)).  The  same  study  by  the  Corps  of 
Engineers  indicates  that  there  is  no 
significant  impact  on  fish  populations 
due  to  movement  of  large  commercial 
vessels  through  the  ice.  However,  the 
Michigan  Department  of  Natural 
Resources  asserts  that  there  may  be  such 
an  impact  during  the  earlv  period  of 
March  21  to  April  1. 

The  Ninth  Coast  Guard  District  has 
adopted  the  U.S.  Army  Corps  of 
Engineers  EIS.  EIS  Supplements,  and 
EIS  studies  on  Operations,  Maintenance, 
and  Minor  Improvements  of  the  Federal 
Facilities  at  Sault  Ste.  Marie,  Michigan. 
In  addition,  the  Coast  Guard  is 
preparing  a  supplement  for  the  1974 
Ninth  Coast  Guard  District  EIS  regarding 
icebreaking  activity  on  the  Great  Lakes. 

Economic  Assessment  and  Certification 

Tliis  regulation  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  asses,sment  of  potential  costs 
ami  benefits  under  section  6(a)(3)  of  that 
onlcr  It  has  been  excn:pled  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Denartni'ent  of 
Transports  inn  (DOT)  (44  FR  11040, 
February  2ii.  I'i79).  The  Coast  Guard 
expects  the  eeoiumuc  impact  of  this 
regulation  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  pjragrapti 
lOe  of  the  regulator,'  policies  and 
procedures  of  the  DOT  is  unnece.ssarj'. 

Collcctiun  of  Information 

This  regulation  will  impose  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act,  44 
U.S.C  3501  et  seq. 

List  of  Subjects  in  33  CFR  Part  161 

Harbors,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Vessels.  Waterways. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  temporarily  amends  part 
161  of  Title  33,  Code  of  Federal 
Regulations,  as  follows: 


PART  161— VESSEL  TRAFFIC 
MANAGEMENT 

1.  The  authority  citation  for  33  CFR 
part  161  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  49  CFR  1.46. 

2.  From  December  29. 1994  through 
April  15,  1995,  §  161.880  is  suspended 
and  a  new  §  161.881  is  added  to  read  as 
follows: 

i  161.881    Maximum  speed  limits, 
(a)  The  following  speed  limits 
indicate  the  average  speed  over  the 
ground  between  reporting  points: 


The  speed  limit 
t)etween 


De  Tout  Reef  Light 
and  Sweets  Point 
Ligtu 

Round  Island  Ligtit  and 
Point  Aux  Frenes 
Ligtit  21   

Munuscong  Lake 
Lighted  Buoy  8  and 
Evems  Point 

Evems  Point  and  Reed 
Po«nt  

Reed  Point  and  Lake 
Nicolot  Lighted  Buoy 
62  

Lake  r^tcolet  Ughted 
Buoy  62  and  Lake 
U»-olet  Light  80  

Lake  NicoJot  Ltghtod 
Buoy  80  and 
Mijnusoong  Lake 
Light  9  (dov/ntx)und. 
West  Neet)ish  Chan- 
nel) .._ 

Lake  fJicolet  Light  80 
and  Winter  Pomt 
(West  Neebish 
Channel) 

Lake  Nicoiet  Ught  80 
and  Six  Mite  Point 
Ra.Tge  Rear  Light  ... 

Six  Mile  Point  Range 
Rear  Light  and  tower 
!  .Tut  of  the  St.  Ma-^s 
Falls  Canal: 

Upbound  

Downtx)und 

Upper  tirnit  of  the  St. 
Marys  Fafls  Canal 
and  Point  Aux  Pins 
Main  Light 


Speed  limit 


Mile&Tw        Knots 


14 


14 


10 


8 


10 


8 

10 


12 


12.2 


122 


8.7 
5.0 


7.0 


S.7 


7.0 


7.0 


87 


7 
8.7 


10.4. 


(1))  Effective  date.  This  sotrtion  is 
cfft!Ctive  from  8  a.m.  (EDST)  Dccemlxir 
29,  in<(4.  through  8  a  tn.  (FD.ST)  on 
April  1.').  l'.]{)^.  unless  otherwise 
tcTniinated  by  tiie  N'intii  OkisI  Cu.ird 
District  Aids  to  Navigation  Branch. 

Dated;  I)cee;:5!>»>r  29.  1994 
Paul  I.  Pluta, 

Captain.  Coast  Guard.  Commander.  Sinth 
Coast  Guard  District.  Acting. 
(FR  Doc.  95-1202  Filed  1-20-95;  8  45  amj 
BtLUNQ  CODE  4S10-14-M 
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33  CFR  Part  165 

[COTP  Los  Angeles-Long  Beach,  94-004] 

RIN211S-AAg7 

Safety  Zone;  Los  Angeles  Hart)or-San 
Pedro  Bay,  CA 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  adopting 
as  final  the  interim  rule  that  established 
safety  zones  in  two  locations  on  the 
waters  of  San  Pedro  Bay,  California.  The 
event  requiring  establishment  of  these 
safety  zones  is  the  dredging  and  landfill 
activities  for  the  Port  of  Los  Angeles 
Pier  400  project.  Duration  of  this  project 
is  estimated  to  be  33  months.  Two 
separate  safety  zone  locations  are 
covered  by  this  rulemaking.  The  first 
location,  the  site  of  the  future  Pier  400, 
is  to  the  east  of  the  Los  Angeles  main 
channel,  adjacent  to  Reservation  Point. 
It  encompasses  anchorages  B1-B3.  BB- 
B8.  C1-C3.  and  C7-C9.  The  second 
location,  to  the  southwest  of  the  main 
channel,  will  be  used  to  accommodate 
the  transformation  of  anchorages  A1-A5 
into  a  permanent  shallow  water  habitat 
as  a  mitigation  measure  for  the  Pier  400 
landfill  project.  Enfr>'  into,  transit 
through,  or  anchoring  within  the  safety 
zones  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 

EFFECTIVE  DATE:  This  regulation  is 
effective  on  February  22.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Miko  Mooie,  Chit;f  of  Port 
Operations.  Coast  Guard  Marino  Safety 
Office  Los  Angeles-Long  Beach. 
California;  telephone  (310)  980-4454. 
SUPPLEMENTARY  INFORMATION:  These 
safety  zones  were  established  via  an 
Interim  Final  Rule  published  in  59  FR 
46173  (September  7. 1994).  and  are 
necessary  in  order  to  provide  for  the 
safety  of  the  maritime  community 
during  the  dredging  and  fill  activities 
connected  with  the  Los  Angeles  Pier 
400  construction  project.  The  interim 
rule  provided  a  60-day  period  for  public 
comment.  No  comments  were  received 
pertaining  to  this  rulemaking.  Therefore, 
the  interim  rule  is  being  adopted  as  a 
final  rule. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  Commander  Chris 
Lockwood,  project  officer  for  the 
Captain  of  the  Port,  and  Lieutenant 
Commander  Craig  Juckniess.  project 
attorney.  Eleventh  Coast  Guard  District 
Legal  Office. 


Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  Only 
minor  delay  to  mariners  is  foreseen  as 
vessel  traffic  is  routed  around  the 
construction  areas. 

Collection  oflnroimation 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Papenvork  Reduction  Act  (44  IJ.S.C. 
3501  ef.  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
regulation  does  not  have  svifficiont 
federalism  implications  to  warrant  the 
preparation  of  a  Fedcrali.sm  A.s.sessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  n;gulation 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  Mir)475.lB 
it  will  have  no  significant 
environmental  impact  and  it  is 
categorically  excluded  from  further 
environmental  documontiitioii. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

PART  165— [AMENDED] 

1.  Accordingly,  under  die  authority  of 
33U.S.C.  1231:50  U.S.C.  191;  33  CFR 
1.05-l(n},  6.04-1.  6.04-C  and  1G0.5:  49 
CI'R  1.46,  the  interim  rule  amending  33 
CFR  Part  165  which  was  published  in 
59  FR  46173  on  September  7.  1994  is 
adopted  as  a  final  rule  without  change. 
E.E.  Page, 

Captain.  U.S.  Coast  Guard  Captain  of  the 
Port.  Los  Angeles-Long  Beach.  CA. 
|FR  Doc.  95-1627  Filed  1-25-95:  8:45  ami 
BILLING  CODE  4gi»-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-5142-2] 

Louisiana;  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Review  of  immediate  final  rule; 
response  to  public  comments. 

SUMMARY:  The  State  of  Louisiana 
applied  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  reviewed  the  Louisiana 
Department  of  Environmental  Quality's 
(LDEQ)  application  and  made  a 
decision,  subject  to  public  review  and 
comment,  that  Louisiana's  hazardous 
waste  program  revision  satisfied  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization  of  many  of  the 
provisions  of  the  Hazardous  and  Solid 
Waste  Amendmeutc  ^tiafu  (HSWA)  to 
RCRA.  As  such.  EPA  published  an 
Immediate  Final  Rule  on  November  7, 
1994.  for  a  45-(l;iy  public  review  and 
cununent  period. 

During  the  public  comment  period. 
El'A  received  comments  from  thn^e 
commentors  oppo.sed  to  the  Agency 
granting  authorization  to  Louisiana  for 
this  program  revision,  wliich  includes 
corrective  action.  Two  commentors 
expressed  concern  about  LDEQ  having 
adequate  resources  and  the  will  to 
enforce  RCRA  regulations,  based  on  its 
handling  of  reported  violations  at  Bayon 
Steed  Corporation  (Bayou  Steel), 
LaPlace.  Louisiana.  The  third 
conunentor  raised  concerns  about 
LDEQ's  current  appeal  scheme  and 
position  on  public  participation  in 
settlements.  Today's  publication  is 
EPA's  re.sponse  to  the  comments 
received  regarding  this  program  revision 
authorization,  which  contains  most 
rules  referred  to  by  EPA  as  HSWA 
Cluster  I. 

DATES:  This  response  to  the  public 
comments  received  regarding  final 
authorization  for  Louisiana  affirms  tlu' 
immediate  final  decision  previously 
published  and  notifies  the  public  diat 
the  final  authorization  shall  be  effective 
on  January  23.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Thomas.  Region  6  Authorization 
Coordinator.  Grants  and  Authorization 
Section.  RCRA  Programs  Branch,  U.S. 
EPA  Region  6.  First  Interstate  Bank 


Tower  at  Fountain  Place.  1445  Ross 
Avenue.  Dallas.  Texas  75202.  phone 
(214)  665-8528. 

SUPPLEMENTARY  INFORMATION: 

Response  to  Public  Comments 

Two  commentors  stated  that  LDEQ 
ccjnsistently  and  repeatedly  ignored 
complaints  regarding  violations  of 
RCRA  and  other  environmental  laws  at 
Bayou  Steel.  One  supplied  LDEQ  wiUi 
an  independent  environmental  audit 
report  of  conditions  at  Bayou  Steel  to 
support  both  commentors'  claims,  and 

fileved  LDEQ's  lack  of  enforcement 
response  to  those  and  other  complaints 
ddmonstrated  the  State's  inability  to 
take  on  additional  program  revisions. 

1  unwillingness  to  appropriately 
address  complaints.  Also,  the 
commentors  questioned  if  LDEQ  had 
adequate  resources  to  enforce  the  RCRA 
corrective  action  provisions  in  this 
pr|)jgram  revision.  The  incidents  the 
commentors  listed  do  not  specifically 
re^r  to  laws  and  regulations  that  are  a 
part  of  this  final  authorization,  but  refer 
to  RCRA  or  HSWA  laws  and  regulations. 

:;PA  reviewed  the  commentors' 
as;  ortions  and  LDEQ's  actions  regarding 
coijplaints  about  Bayou  Steel.  EPA 
no  ti\  LDEQ's  files  contained  numerous 
complaints  regarding  Bayou  Steel 
activities,  including  those  from  the 
conimentors.  The  files  showed  LDEQ 
ini:luted  investigations  to  address  all 
bu  bne  complaint  within  seven  days  of 
reciiipt.  and  in  that  instance  the 
iu\(|stigation  was  initiated  within  seven 
day.  of  a  records  review.  State  records 
fur  ler  revealed  that  while  LDEQ 
iiutstigatcd  all  Bayou  Steel  complaints 
in  aji  appropriate  and  timely  manner, 
including  those  from  the  commentors, 
all  ivero  unfounded.  LDEQ's  inspection 
reptjrts,  the  State's  only  written 
res  Tjonse  to  complaints,  were  in 
peritianent  files  and  available  for  public 
rev  iw.  Copies  of  requested  portions  of 
the  ;e  files  were  available  to  the  public 
updii  written  request. 

The  State's  records  also  showed  the 
var  (j)us  divisions  of  LDEQ  conducted 
twenty-nine  inspections  at  Bayou  Steel 
sin(;<!  1393.  Some  resulted  in  ' 
enforcement  actions,  including 
penalties,  for  the  facility's  violations  of 
I.fii,  isiana's  hazardous  waste 
rci^ulations.  However,  all  violations 
wciij  found  during  State-initiated 
inspections  that  occurred  prior  to  LDEQ 
rec(  iKing  complaints  about  the  facility. 
Also,  EPA  remained  convinced  LDEQ 
has  t^dequate  resources  to  take  on  the 
add  tional  portions  of  RCRA  included  in 
this  program  revision.  As  noted  above, 
vari  JUS  divisions  of  LDEQ  initiated 
mar  y  inspections  at  Bayou  Steel  since 


UMI 


1993.  dedicating  significant  resources  to 
them.  These  inspections,  covering  all 
media,  were  in  addition  to  inspections 
and  investigations  performed  by  LDEQ 
at  other  facilities  in  the  State.  Because 
of  the  number  and  variety  of  complaints 
LDEQ  received  regarding  Bayou  Steel, 
the  State  requested  EPA  use  its 
extensive  resources  and  experience  to 
perform  a  complete  multi-media  facifity 
inspection.  EPA  considered  this  an 
entirely  appropriate  response  based  on 
the  complaints  and  LDEQ's  prior 
inspection  findings.  EPA  initiated  the 
Bayou  Steel  multi-media  inspection  in 
June  1994.  and  is  compiling  the  results. 
In  large  measure.  EPA's  inspection 
findings  at  the  facility  agreed  with 
LDEQ's. 

Additionally,  some  complaints  to  the 
State  alleged  violations  of  Solid  Waste 
Management  Units  (SWMU)  or  involved 
corrective  action  proceedings  at  Bayou 
Steel.  During  the  time  LDEQ  inspected  " 
the  facility.  EPA  had  not  authorized  the 
Stale  to  regulate  or  address  SWMUs  or 
corrective  action  in  lieu  of  the  Agency. 
This  lack  of  authority  also  triggered 
LDEQ's  request  to  EPA  for  a  Bayou  Steel 
multi-media  inspection. 

The  third  commentor  expressed 
concern  about  the  appeal  procedures 
and  public  participation  rights  of 
LDEQ's  hazardous  waste  permitting 
program.  The  commentor  asserted  that 
LDEQ's  Program  Description  (I'D)  for 
this  program  revision,  obtained  via  a 
Freedom  of  Information  .Act  request  for 
documents,  flid  not  adc-quatcly  describe 
the  current  State  appellate  review 
procedures. 

EP.\  revisit.ul  the  State's  PD 
submitted  with  this  program  revision 
and  determined  it  agreed  with  the 
conunentor.  As  a  result,  EPA  requested 
LDEQ  to  revise  its  PD  so  it  more 
accurately  reflected  the  State's  current 
statutes  regarding  appeal  procedures.  • 
LDEQ  provided  EI'.\  with  a  revised  PD 
that  addressed  these  concerns. 

The  commentor  also  raised  concerns 
about  Louisiana's  de  novo  review 
provisions  of  hazardous  waste 
permitting  decisions.  The  comnu;nt(ir 
asserted  that  the  de  no\  o  review 
provisions  could  allow  the  District 
Court  to  become  the  permitting 
authority  in  Louisiana,  and  cited  the 
case  of  Purdue  \.  Stevens.  558  So.2d 
1149  (La.App.l  Cir.  1989)  to  support  the 
concern.  The  Parduc  court  noted  in  its 
decision  that  a  trial  do  novo  in  a  judicial 
proceciding  nu'ant  a  trial  anew,  or  from 
the  beginning.  Thus,  in  a  trial  de  novo 
of  an  administrative  proceeding,  the 
Appellate  Court  could  make  its  own 
factual  determinations,  exercise  its  own 
discretion,  and  substitute  its  judgment 
for  that  of  the  administrative  agency. 


The  Appellate  Court  could  act  as  the 
court  or  agency  of  original  jurisdiction 
and  the  entire  case  would  be  open  for 
decision. 

EPA  interpreted  Louisiana's  de  novo 
provisions  as  allowing  a  District  Court 
judge  the  right  of  review  of  die  record 
only.  EPA  considered  Louisiana's  "de 
novo  review"  provision  to  not  be  the 
same  as  "trial  de  novo"  (new  trial),  and 
under  the  de  novo  review  the  reviewing 
court  can  exercise  only  appellate 
jurisdiction  (review  of  the  record).  The 
Louisiana  legislature  enacted  laws  diat 
mandate  the  Secretary  of  LDEQ  to  grant 
or  deny  permits,  not  the  judiciary." 
Louisiana  Revised  Statutes.  (R.S) 
§  30:201 1(D)(2)  provides:  The  Secretary 
shall  have  the  following  powers  and 
duties:  to  grant  or  deny  permits, 
licenses,  *   *   •  as  are  provided  for  in 
this  Subtitle.  Additionally.  R.S. 
§30:2014(A)  provides,  in  part,  that  the 
Secretary  shall  act  as  the  primary  public 
trustee  of  the  environment,  and  shall 
consider  and  follow  the  will  and  intent 
of  the  Louisiana  Constitution  and 
Louisiana  statutory  law  in  miking  any 
determination  relative  to  the  granting  or 
denying  of  permits.  •   *   *  authorized  by 
this  Subtitle.  This  matter  is  also 
clarified  in  LDEQ's  revised  PD.  wliich 
refers  to  the  review  as  a  de  novo  review 
of  the  record. 

Another  concern  raised  by  the 
comnumtor  was  the  right  of'citizcns  to 
appeal  Louisiana  hazardous  waste 
permitting  decisions.  The  commentor 
asserted  that  although  LDEQ 
represent(!d  in  the  PD  submitted  with 
this  program  revision  that  any  person 
aggrieved  by  a  final  permitting  decision 
could  appeal  to  the  Court  of  .Appeal  for 
rehef.  it  has  taken  contrary  positions 
when  its  decisions  were  appealed.  The 
commentor  alleged  LDEQ  argucd^he 
courts  only  have  jurisdiction  to  review 
its  de4^:isions  where  the  decision 
resulted  from  an  LDEQ  mandatory 
adjudicatory  hearing.  Only  commercial 
hazardous  waste  permits  are  issued  after 
a  mandatory  adjudicatory  hearing.  Thus, 
none  of  LDEQ's  hazardous  waste 
permitting  decisions,  with  the  jiossible 
exception  of  commercial  transporter, 
storage,  or  disposal  facility  pe.'mils. 
would  be  subject  to  judicial  review. 
However.  EPA  considered  this  issue 
resolved  by  the  Louisiana  Supreme 
Court  in  .Matter  pf.'\rner:cc!n  Waste  and 
Pollution  Control  Co.  where  the  Court 
ruled  that  LDEQ  decisions  are 
appealable  whether  or  nut  they  result 
from  a  mandatory  adjudicatory  hearing 

The  commentor  also  expressed 
concern  about  LDEQ's  being  required  to 
provide  assurance  that  it  will  provide  an 
opportunity  for  public  notice  and 
comment  on  settlements  of  civil 
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enforcement  actions.  EPA  determined 
LDEQ  has  a  policy  of  public  noticing 
settlement  agreements  and  soliciting 
public  comment.  LDEQ  assured  EPA  it 
will  maintain  this  policy  and  included 
a  restatement  of  its  position  in  the 
revised  PD. 

EPA  notes  that  even  as  LDEQ  becomes 
authorized  for  additional  RCRA 
provisions,  the  Agency  will  continue  to 
be  actively  involved  in  Louisiana's 
hazardous  waste  program.  EPA  retains 
oversight  authority  of  the  delegated 
program  and  complete  Federal  authority 
over  many  regulations  xmder  HSVVA.  In 
addition,  EPA  retains  Federal 
enforcement  authority  under  RCRA 
sections  3008,  7003.  and  7013. 

For  almost  ten  years,  EPA  and  LDEQ 
have  worked  closely  to  address 
environmental  issues  in  Louisiana. 
During  that  time.  LDEQ  has 
demonstrated  its  desire  and  ability  to 
respond  to  citizen  complaints  and 
concerns  about  the  environment. 


Further,  prior  to  EPA  authorizing 
Louisiana  for  the  HSWA  provisions  in 
this  approval,  the  State  demonstrated  it 
had  the  capability  to  administer  a 
hazardous  waste  program  that  could 
implement  the  proposed  authorization, 
as  well  as  effectively  implement  its 
currently  authorized  program.  In  the 
spirit  of  authorization,  LDEQ  and  EPA 
will  monitor  and  review  Louisiana's 
hazardous  waste  program  to  ensure  it 
remains  consistent  with,  equivalent  to, 
and  as  stringent  as  the  Federal 
requirements. 

EPA  will  continue  its  involvement 
and  presence  in  the  implementation  and 
enforcement  of  LDEQ's  hazardous  waste 
program  until  such  time  in  the  future 
that  the  State  is  fully  authorized  for  all 
applicable  Federal  laws  and  regulations, 
and  continuously  demonstrates  the 
capability  to  implement  the  program  to 
the  satisfaction  of  EPA.  Even  then,  EPA 
will  retain  the  authority  to  enforce 


against  violators,  even  in  an  authorized 
State,  under  RCRA  sections  3008,  7003. 
and  7013. 

EPA  has  reevaluated  its  decision  to 
approve  this  final  authorization  for  the 
State's  hazardous  waste  program  and  all 
documentation,  including  the 
authorization  application  with  revised 
PD,  and  several  EPA  mid-year  and  end- 
of-year  evaluation  reports  on  LDEQ. 
Additionally.  EPA  considered  the  LDEQ 
HSWA  capability  assessment,  and  the 
State/EPA  corrective  action  plan  to 
resolve  any  Agency  concerns  in  it.  EPA 
hereby  affirms  its  decision  to  approve 
this  final  authorization.  This 
authorization  is  effective  January  23, 
1995. 

Dated;  January  13, 1995. 
Barbara  ].  Goetz. 

Acting  Regional  Administrator 
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Proposed  Rules 


Th  s  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  1  and  3 
[Docket  No.  93-076-2] 
RIN  0579-AA59 

Animal  Welfare;  Marine  Mammals 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  amend 
the  Animal  Welfare  regulations  to 
establish  standards  for  "swim-vvith-the- 
dolphin"  interactive  programs.  These 
proposed  standards  would  bo 
promulgated  under  the  authority  of  the 
Animal  Welfare  Act  and  appear  to  bo 
necessary  to  ensure  that  the  marine 
manimals  used  in  these  programs  an? 
handled  and  cared  for  in  a  humane 
mahner. 

DATlS:  Consideration  will  Ik;  giv(!n  only 
to  comments  received  on  or  hofnn' 
February  22,  1995. 

ADDRESSES:  Please  send  an  orij^inal  ;md 
thrte  copii;s  of  your  comments  to  Cliiof. 
Rooulatorv  Analysis  and  Dovclopinciit, 
PI'P.  APHIS.  USDA.  P.O.  Drauor  810. 
Kivijrdale,  MD  20738.  Pleaso  stutc  tluit 
yoi  t  comments  refer  to  Docket  No.  O.'i- 
C)7C-2.  Comments  rocoivod  inav  bi; 
ins  Hjctod  at  USDA.  room  114l".  South 
lUillding,  14th  Street  and  Indcjiondence 
Avenue  S\V.,  Washington,  DC.  botuecn 
8  a.!m.  and  4:30  p.m.,  Monday  through 
Fri(3ay.  except  holidays.  Persons 
wiping  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
281 7  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Barbara  Kohn,  Senior  Staff 
Veterinarian,  Animal  Care  Staff. 
Regulatory  Enforcement  and  Animal 
Care.  APHIS,  USDA.  P.O.  Drawer  810. 
Riverdale,  MD  20738.  The  telephone 
number  for  the  agency  contact  will 
change  when  agency  offices  in 
Hyattsville,  MD,  move  to  Riverdale,  MD, 


JMI 


during  February  1995.  Telephone:  (301) 
436-7833  (Hyattsville);  (301)  734-8699 
(Riverdale). 

SUPPLEMENTARY  INFORMATION: 

Background 

Since  1979,  the  Departments  of 
Commerce  and  the  Interior  have  shared 
jurisdiction  with  the  Department  of 
Agriculture  for  regulating  the  care  and 
transportation  of  captive  marine 
mammals.  Under  the  Animal  Welfare 
Act  (7  U.S.C.  §§2131,  et  seq.)  (AWA), 
authority  was  given  by  Congress  to  the 
Department  of  Agriculture  to 
promulgate  regulations  and  standards 
for  the  humane  handling,  care, 
treatment,  and  transportation  of  captive 
marine  mammals  by  regulated  entities. 
In  1979,  the  Department  published  a 
final  rule  in  the  Federal  Register  (44  FR 
36868)  which  set  forth  the  regulations 
and  standards  for  captive  marine 
mammals. 

The  AWA  regulations  are  contained 
in  title  9  of  the  Code  of  Federal 
Regulations,  chapter  1,  subchapter  A. 
parts  1,  2.  and  3.  Part  1  provides 
definitions  of  the  terms  used  in  parts  2 
and  3.  Part  2  sets  forth  the  regulations 
and  part  3  sets  forth  the  standards  for 
the  humane  handling,  care,  treatment, 
and  transportation  of  covered  animals 
by  regulated  entities.  Subpart  E  of  part 
3  contains  the  standards  applicable  to 
marine  mammals. 

Under  provisions  of  the  Marine 
Mammal  Protection  Act  of  1972  (10 
U.S.C  §§  1301  ct  seq  )  (M.MI'A).  !h.- 
Departments  of  Commerce;  aiul  ti;c 
Interior  have  had  the  responsibilitv  for 
regulating  marine  mammals  in  the  wild, 
and  l!iose  roinovod  from  the  wild  an<l 
held  in  captivity  Such  autliority  is 
exercised  tb.rough  a  permit  svsfein 
whereby  permits  lb  obtain  nmv  mmine 
mammals  or  replacements  from  tiie  uilcl 
are  issued,  provided  that  the  applicants 
for  such  permits  comply  with 
provisions  of  these  permits  with  respect 
to  the  handling  and  care  of  the  animals. 
The  National  Marine  Fisheries  Service 
(.NMFS).  U.S.  Department  of  Commerce, 
regulated  "swim-with-the-dolphin" 
(SWTD)  programs,  by  incorporating 
standards  of  care  into  the  permits.  In 
SWTD  programs,  members  of  the  public 
participate  in  an  orientation  and 
education  program  regarding  marine 
mammals,  and  then  take  part  in  an 
interactive  swimming  session  with 
dolphins. 
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Recently,  the  regulation  of  SWTD 
programs  has  significantly  changed.  The 
April  30,  1994.  amendments  to  the 
MMPA  contain  a  requirement  that 
holders  of  marine  mammal  permits 
issued  by  NMFS  be  licensed  bv  USDA   " 
under  the  AWA.  The  NMFS  permits 
have  changed  in  that  the  special 
conditions  concerning  standards  of  care 
imposed  on  SWTD  permit  holders  are 
no  longer  contained  in  the  permits. 
Therefore,  there  are  no  specific 
standards  in  place  for  SWTD  programs. 

Although  9  CFR  part  3.  subpart  E 
contains  general  standards,  developed 
and  enforced  by  APHIS,  for  the  housing, 
care,  treatment,  and  transportation  of 
marine  mammals,  it  contains  no 
standards  that  apply  specifically  to 
SWTD  programs.  Specific  APHIS 
standards  for  these  programs,  including 
exhibit  design,  veterinary  care, 
personnel  training,  and  recordkeeping, 
were  to  be  addressed  in  APHIS's  review 
and  anticipated  proposed  revision  of  tin- 
regulations.  As  part  of  this  anticipated 
revision  of  the  regulations.  APHIS 
published  an  advance  notice  of 
proposed  rulemaking  on  Julv  23.  1993. 
(58  FR  3945H)  in  which  members  of  the 
public  were  invited  to  submit  r.omments 
on  appropriate  specific  standards  for  the 
care  of  marine  mammals  at  facilities   ' 
licensed  by  or  registered  witli  Ai'I  U.S. 
The  amendiuents  to  tlie  MNIPA.  and  llse 
elimination  of  the  .\1.\1PA  requirement 
fur  .NMI'S  to  specify  coiuiitions  for  the 
(:;ire  and  tr.insportation  of  c  .'![):!'.!• 
marine  Kiat:ar.als  used  in  .S\\  11) 
programs.  h;.s  preripit.sKid  a  v.>\-(i  f(,r 
specific  APHIS  standards  regarding 
SWTD  programs  at  this  time.  Tiien  fore, 
we  are  proposing  such  stand;ir(is  to 
(insure  the  s.ifety  u\u\  iieahli  oi  i  apt: ,. 
marim-  niamtnals  used  in  SWTI) 
jirograms. 

Program  Animals 

This  rule  proposi;s  standards  fur 
SWTD  in  a  new  §  3.111.  \V(!  are 
providing  in  proposed  §3.11 1(d)  that 
only  Tursiops  truncatus,  coimnonh- 
referred  to  as  bottlenose  dolphins,  may 
be  used  in  SWTD  programs.  Industry 
experience  has  demonstrated  that 
Tursiops  truncatus  can  be  adequaif^Iy 
trained  and  conditioned  to  interact 
safely  with  humans.  Similar  informatii»n 
is  not  yet  available  regarding  other 
species  of  cetaceans. 
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Space  Requirement 

We  are  proposing  to  require  in 
§  3.111(a)  that  primary  enclosures  used 
to  contain  dolphins  that  are  used  in 
S\VTD  programs  consist  of  three  areas: 
An  interactive  area,  a  buffer  area,  and  a 
sanctuary  area.  Both  the  buffer  area  and 
the  sanctuary  area  would  be  off-limits  to 
members  of  the  public.  The  sanctuary 
area  is  necessary  to  allow  dolphins  to 
separate  themselves  voluntarily  from 
the  area  of  the  enclosure  where  humans 
are  permitted  during  program  sessions. 
The  buffer  area,  situated  between  the 
interactive  area  and  the  sanctuary  area, 
is  necessary  to  ensure  that  the  sanctuary 
area  is  an  adequate  distance  from  the 
interactive  area  to  ensure  dolphins  the 
opportunity  for  complete  freedom  from 
the  public. 


We  would  establish  the  same 
minimum  space  requirements  for  each 
of  the  three  required  areas.  Each  of  the 
areas  would  be  required  to  meet 
minimum  space  requirements  for 
horizontal  dimension,  surface  area, 
depth,  and  volume.  Each  of  these 
proposed  space  requirements  exceeds 
that  in  the  current  regulations  for 
Tursiops  truncatus.  The  space 
requirements  set  forth  in  this  proposed 
rule  were  developed  in  conjimction 
with  professional  industry 
organizations,  and  were  recommended 
by  those  organizations  as  providing 
adequate  space  for  the  health  and  well- 
being  of  dolphins  used  in  the  SWTD 
programs. 

We  believe  the  increased  space  is 
necessary  in  the  interactive  area  to 
accommodate  the  presence  of  both 
dolphins  and  humans,  and  that  a  like 


amount  of  space  is  necessary  in  both  the 
buffer  area  and  the  sanctuary  area,  so 
that  the  buffer  and  sanctuary  areas  are 
not  made  intentionally  uninviting  to 
participating  dolphins.  For  the  same 
reason,  we  would  prohibit  the 
restriction  of  a  dolphin's  entrance  into 
the  buffer  and  sanctuary  areas.  In  our 
view,  SWTD  programs  are  not  to  be 
forced  contact  programs.  The  dolphins 
must  always  have  the  choice  not  to 
participate.  In  this  regard,  the  dolphin's 
choice  of  area  should  not  be  influenced 
by  factors  such  as  restricted  entrance 
into  an  area  or  differences  between  sizes 
of  areas  (e.g.,  a  sanctuary  area  that  is 
smaller  than  the  interactive  area). 

The  minimum  space  requirements  for 
the  three  required  areas  and  for  the 
entire  primary  enclosure  are  set  forth  in 
proposed  §  3.111(a)(5)  in  a  table  which 
is  replicated  below. 


Minimum  Space  Requirements  for  Each  Area  and  Primary  Enclosure 


Minimum  horizontal 

Surface  area 

Depth 

Vohjme 

Number  of  ar>imals 

dimension 

Each 
area  (ft*) 

Enclosure 
(ft') 

Each 
area  (ft) 

Enclosure 
(ft) 

Each 
area  (ft  3) 

Each 
area  (ft) 

ErKlosure 
(«) 

Enclasue 
(ft  3) 

1-2 

27 
27 
(') 

81 
81 
(') 

572 

1.144 
254 

1,716 

3.432 

763 

9 
9 

(') 

9 

9 

(') 

5,148 

10,296 

2,289 

15,444 

3  

30.888 

Each  acWtional  arwnal 

6.867 

'  No  char>ge. 


Proposed  section  3.111(a)  also  sots 
forth  the  formulae  used  to  arrive  at  the 
space  requirements,  which  are  based  on 
the  average  adult  body  length  of 
Tursiops  truncatvs  (9  feet)  and  which 
assume  use  of  a  circular  pool.  Thi; 
measurements  in  the  table  were 
calculated  as  follows. 


1.  Horizontal  diinnnsion.  The 
minimum  horizontal  dimension  for  each 
area  would  be  at  least  three  times  the 
average  adult  body  length  of  the  species 
of  animal  used  in  the  program.  As  noted 
above,  under  this  proposed  rule,  only 
Tursiops  truncatus  would  be  allowed  in 
SWTD  programs. 


2.  Surface  area.  The  minimum  surface 
area  for  each  of  the  three  required  areas 
would  be  based  on  the  following 
formulae: 

Up  to  two  dolphin:^ 


Surface  Arca(S,^)■ 


3xavcnii:o  adult  bixly  longtli  (L)  ]' 

.  2  ; 


x.\l4 


Three  di !  pi  tins 


SA  = 


V    2 


x3.!4x2 


Additional  SA  for  each  animal  in  gxcpss 
of  three 

SA=   I  X3.14 


3.  Depth.  The  average  depth  for  each 
area  would  be  required  to  be  at  least  9 
feet. 

4.  Volume.  The  minimum  volume 
required  for  each  animal  would  be 
based  on  the  following  formula: 


Volume  =  SAxU 

Water  Quality 

Standards  for  water  ciuality  for  marine 
mammals  are  set  forth  in  existing 
§3.106.  In  §'3.1 11(h)  of  this  propo.scd 
rule,  we  are  providing  that  SWTD 
programs  must  also  maintain  sufficient 
water  clarity  so  that  attendants  are  able 
to  observe  dolphins  and  humans  at  all 
times  within  the  interactive  area.  If  the 
level  of  water  clarity  docs  not  allow 
these  observations  to  be  made,  the 
interactive  sessions  would  be  required 
to  be  canceled  until  such  clarify  is 
achieved. 


Pei-sonnel 

In  proposed  *}  3. 1 11  (c),  \vc  are  setting 
forth  mininuiin  retiiiiromouts  for  the 
tvpe  and  number  of  personnel  necessary 
for  operating  a  SWTD  program. 
Additionally,  we  are  proposing  lo  set 
forth  minimum  levels  of  experience 
necessary  for  each  required  employee. 
We  believe  this  experience  is  necessary 
to  ensure  that  these  individuals  have 
bfeen  exposed  to  the  critical  elements  of 
safe  human/dolphin  interactions. 

In  this  proposed  rule,  we  are 
providing  that  each  SWTD  program 
must  have,  at  the  minimum,  the 
following  personnel  with  the  following 
backgrounds: 


(1)  Licensee  or  manager — at  least  one 
full-time  staff  member  with  at  least  6 
years  in  a  professional  or  managerial 
position  dealing  with  captive  cetaceans; 

(2)  Primary  behaviorist — at  least  one 
fuU-time  staff  member  with  at  least  6 
years  experience  in  training  cetaceans 
fw  SWTD  behaviors,  or  with  an 
equivalent  amount  of  experience 
involving  in-water  training  of  cetaceans, 
who  serves  as  the  head  trainer  for  the 
SWTD  program; 

(3)  Supervising  attendant— at  least 
oiie  full-time  staff  member  with  at  least 
3  ^ears  experience  involving  human/ 
dolphin  interactions; 

1(4)  Attending  veterinarian — at  least 
one  staff  or  consultant  veterinarian  who 
has  had  at  least  the  equivalent  of  2  years 
c)<perience  with  cetacean  medicine 
within  the  past  10  years. 

A  separate  individual  would  be 
required  to  fill  each  of  the  required 
positions. 

Handling 

NVc  are  providing  in  proposed 
§  3.1 1 1(e)(1)  that  time  dolphins  spend 
interacting  with  humans  as  part  of  a 
S\yTD  program  may  not  exceed  2  hours 
por  day.  and  that  each  participating 
dolphin  must  have  no  less  than  10 
continuous  hours  without  public 
inleraction  in  each  24  hours.  We  are 
prbviding  in  proposed  §3.1 11  (e)(2)  that 
all  dolphins  used  in  the  session  must  be 
adnquatcly  conditioned  and  trained  for 
in  eraction,  so  that  they  respond  in  the 
.session  to  the  attendants  with 
ap  iropriate  behavior  for  safe 
inforaction. 

iVe  are  also  providing  in  proposed 
§  3 .1 1 1  (e)(3)  that  the  ratio  of  human 
participants  to  dolphins  shall  not 
ex  :i;r;d  3:1,  and  that  the  ratio  of  human 
pa-ticipants  to  attendants  shall  not 
o.\ot!cd  3:1.  These  ratios  arc  based  on 
pe  •  nit  requirements  established  by 
N?  1 FS  as  part  of  their  regulation  of 
SV^TD  programs,  and,  based  on  M.\'FS' 
on  'orcoment  experience,  we  believe 
th(  ;■  are  adequate  to  protect  dcil[)hins 
usi '  1  in  SWTD  programs. 

1  ]  uder  §  3.1 1 1(e)(5)  of  this  proposed 
rul  t ,  all  sessions  must  have  at  least  two 
att ;  idants,  and  more  if  required 
ac(  ording  to  the  ratio  discussed  above. 
At  l0ast  one  attendant  would  be 
required  to  be  positioned  in  the  water, 
except  in  cases  where  at  least  one 
att|'ndant  is  positioned  so  as  to  be  able; 
to  intervene  during  the  interactive 
sesision  as  quickly  as  if  positioned  in  the 
watCT.  However,  if  the  program  has  had 
more  than  two  incidents  during 
interactive  sessions  that  have  been 
dangerous  or  hirmful  to  either  dolphins 
or  humans,  at  least  one  attendant  would 
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be  required  to  be  positioned  in  the 
water. 

To  help  ensure  that  the  requirements 
of  this  proposed  rule  regarding 
interactive  sessions  are  met,  we  are 
requiring  in  §  3.111(e)(4)  that,  prior  to 
participation  in  a  SWTD  program, 
members  of  the  public  be  provided 
with,  and  agree  in  writing  to  abide  by, 
the  SWTD  program  rules.  We  are  also 
proposing  that  any  participant  who  fails 
to  follow  the  rules  or  the  instructions  of 
the  attendants  be  removed  from  the 
session. 

Under  §  3. 1 1 1  (e)(6)  of  this  proposed 
rule,  a  SWTD  program  must  limit 
contact  between  humans  and  dolphins 
so  as  to  ensure  that  the  dolphins  and 
humans  are  not  harmed,  that  the 
element  of  choice  regarding  interaction 
is  not  removed  from  the  dolphins  (such 
as  by  recalling  the  animal  from  the 
sanctuary  area),  and  that  undesirable 
behavior  is  not  elicited  from  the 
dolphins.  At  all  times,  each  dolphin 
must  be  free  to  remove  itself  from  the 
human/dolphin  interaction.  To  ensure 
that  this  is  possible,  grasping  or  holding 
of  the  dolphin's  body,  unless  under  the 
direct  and  explicit  instruction  of  an 
attendant  eliciting  a  specific  dolphin 
behavior,  and  the  chasing  or  harassing 
of  dolphins,  would  be  prohibited  by  the 
SWTD  programs. 

We  would  require  in  proposed 
§  3.111(e)(7)  that,  in  cases  where 
animals  used  in  the  program  exhibit 
unsatisfactory  behaviors,  such  as 
charging,  biting,  mouthing,  or  sexual 
contact  between  dolphins  and  humans, 
these  animals  must  be  removed  from  the 
interactive  session.  We  recognize  that, 
in  some  cases,  it  may  become  difficult 
or  impossible  to  remove  a  particular 
animal  from  an  interactive  session.  For 
instance,  in  some  cases,  an  animal  may 
refuse  to  respond  to  conmiands  fro:n 
attendants.  In  order  for  a  facility  to 
anticipate  and  respond  to  such 
situations,  we  would  require  that 
written  criteria  must  be  developed  and 
submitted  to  .APflJS  rcgarduig 
conditions  and  procedures  for  the 
termination  of  a  session.  The  primarv 
behaviorist  shall  determine  when 
operations  will  be  terminated,  and  when 
they  may  resume.  In  the  primary 
behaviorist's  absence,  these 
determinations  shall  be  made  by  the 
supervising  attendant. 

Recordkeeping 

We  would  establish  reporting  and 
recordkeeping  requirements  for  SWTD 
programs.  This  information  would  help 
us  monitor  compliance  with  the 
regulations,  and  assist  us  in  evaluating 
SWTD  programs  to  assess  the 
effectiveness  of  the  regulations. 


As  part  of  the  reporting  requirements, 
we  would  require  in  §  3.111(fl(l)  that  a 
description  of  each  SWTD  program  be 
provided  to  APHIS  at  least  30  days  prior 
to  initiation  of  any  SWTD  program. 
Facilities  which  have  programs  in  place 
when  this  rule  becomes  final  would  also 
be  required  to  provide  APHIS  with  the 
same  information  within  thirty  days 
after  the  rule  becomes  final.  This 
description  would  be  required  to 
include,  at  the  minimum,  the  following: 
(1)  Identification  of  each  dolphin  in  the 
program  by  means  of  name  and/or 
number,  sex,  age,  and  any  other  means 
determined  by  the  Administrator  as 
necessary  to  adequately  identify  the 
dolphin;  (2)  a  description  of  the 
educational  content  and  agenda  of 
planned  interactive  sessions,  and  the; 
anticipated  average  and  maximum 
frequency  and  duration,  of  encounters 
per  dolphin  per  day;  (3)  the  content  and 
method  of  pre-encounter  orientation, 
rules,  and  instructions,  including 
restrictions  on  types  of  physical  contaft 
with  the  dolphins;  (4)  a  description  of 
the  SWTD  facility,  including  the 
primary  enclosure  and  other  housing  at 
the  facility;  (5)  a  description  of  the 
training  tlie  dolphin  has  undergone  or 
will  undergo  prior  to  the  participation 
in  the  program;  (6)  curriculum  vitae  for 
all  staff  involved  in  the  handling,  care, 
and  maintenance  of  the  dolphins;  (7)  thf; 
current  behavior  patterns  and  health  of 
each  dolphin,  to  be  assessed  and 
submitted  by  the  attending  v'eterin&rian: 

(8)  a  written  program  of  vetcrinarv  care 
(APHIS  form  7002),  including  protocols 
and  schedules  of  professional  visits;  and 

(9)  a  detailed  description  of  the 
monitoring  program  to  be  used  to  detect 
and  identify  changes  in  the  behavior 
and  health  of  the  dolphins. 

We  would  require  in  §3.111(0  (3)  and 
(4)  that  the  following  ro>  ords  be  kept  at 
the  SWTD  site  and  be  made  available  to 
an  APHIS  official  upon  request  during 
normal  business  hours:  (1)  Individual 
dolphin  vetf  rinary  records,  including, 
all  examinations,  lab  reports, 
treatments,  and  necropsy  reports,  {2) 
individual  dolphin  feeding  records;  and 
(3)  individual  dolphin  behavioral 
records.  The  veterinary  records  would 
be  required  to  be  kept  at  the  site  at  lirast 
5  years.  The  feeding  and  behavioral 
records  would  be  required  to  be  ke{)t  af 
the  site  at  least  3  vears. 

Under  §3.1 11(f)(5)  of  this  proposed 
rule,  the  following  reports  would  be 
required  to  be  kept  at  the  SWTD  site  af 
least  3  years,  and  a  copy  would  be 
required  to  be  submitted  to  the 
Administrator  on  a  semi-annual  basis: 
(1)  Statistical  summaries  of  the  number 
of  minutes  per  day  and  the  numl)er  of 
hours  per  week  that  each  animal 
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participated  in  an  interactive  session; 
(2)  a  statistical  sununary  of  the  number 
of  human  participants  per  month  in  the 
SWTD  program;  and  (3)  a  description  of 
any  changes  made  in  the  SWTD 
program  since  the  previous  report  was 
submitted. 

We  would  also  require,  in 
§3.111(0(6),  that  any  incident  resulting 
in  injury  to  either  dolphins  or  humans 
during  an  interactive  session  be 
reported  to  APHIS  within  24  hours  of 
the  incident.  Within  a  week  of  any  such 
incident,  a  written  report  would  be 
required  to  be  submitted  to  the 
Administrator.  The  report  would  be 
required  to  provide  a  detailed 
description  of  the  incident  and  must 
establish  a  plan  of  action  for  the 
prevention  of  further  occurrences. 

Veterinary  Care 

In  §  3.111(g)  of  this  pifeposed  rule,  we 
are  establishing  stand£irds  for  veterinary 
care  and  veterinary  supervision  for 
SWTD  programs.  The  veterinary  care 
standards  set  forth  in  this  rule  are  based 
on  documents  developed  at  a  NMFS- 
sponsored  workshop  by  experts  in 
marine  mammal  medicine  and  parties 
experienced  in  dealing  with  SWTD 
animals.  We  consider  these  veterinary 
care  standards  necessary  to  safeguard 
the  health  of  both  dolphins  and  humans 
participating  in  interactive  programs. 
The  veterinary  requirements,  discussed 
below,  would  require  regular 
monitoring  by  the  attending  veterinarian 
of  dolphins  used  in  the  programs  and  of 
other  aspects  of  the  program.  This 
regular  monitoring  is  necessary  to  help 
prevent  the  spread  of  zoonotic  diseases 
during  the  program.  Additionally, 
because  dolphins  often  do  not  exhibit 
clinical  signs  of  illness  until  very  late  in 
the  disease  process,  early  detection  of 
stress  or  health  problems  is  essential  for 
the  well-being  of  the  dolphins. 

In  §  3.111(gj(l)  of  this  proposed  rule, 
we  are  requiring  that  the  attending 
veterinarian  conduct  on-site  evaluations 
at  least  once  a  month  of  each  dolphin 
used  in  a  SWTD  program.  The 
evaluation  would  have  to  include  a 
visual  inspection  of  the  animal; 
examination  of  the  behavioral,  feeding, 
and  medical  records  of  the  animal;  and 
a  (liscu-ssion  of  each  animal  with  an 
animal  care  staff  member  familiar  with 
the  animal.  We  would  require  in 
§  3.111(g)(2)  that  the  attending 
veterinarian  observe  an  interactive  swim 
sessions  at  least  once  a  month. 

Additionally,  under  proposed 
§  3.111(g)(3),  the  attending  veterinarian 
would  be  required  to  conduct  a 
complete  physical  examination  of  each 
dolphin  at  least  once  every  6  months. 
The  examination  would  have  to  include 


a  profile  of  the  dolphin,  including  the 
following:  The  dolphins's  identification 
(name  and/or  number,  sex,  and  age), 
weight,  length,  axillary  girth,  appetite, 
and  behavior.  The  attending 
veterinarian  would  also  be  required  to 
conduct  a  general  examination  to 
evaluaie  body  condition,  skin,  eyes, 
mouth,  blow  hole  and  cardio-respiratory 
system,  genitaha,  and  feces 
(gastrointestinal  status).  In  addition,  the 
examination  would  have  to  include  a 
complete  blood  count  and  serum 
chemistry  analysis,  and  cytology  and 
parasite  evaluation  of  fecal  and  blow 
hole  smears.  As  part  of  the  examination, 
the  attending  veterinarian  would  be 
required  to  record  the  nutritional  and 
reproductive  status  of  the  dolphin 
(whether  in  active  breeding  program, 
pregnant,  or  nursing).  While  at  the  site, 
the  attending  veterinarian  would  also  be 
required  to  examine  water  quality 
records  and  make  an  assessment  of  the 
overall  water  quality  during  the 
preceding  month. 

In  proposed  §  3.111(g)(6),  we  are 
providing  that,  should  a  dolphin  used  in 
a  SWTD  program  die,  complete 
necropsy  results,  including  all 
appropriate  histopathology,  must  be 
recorded  in  the  animal's  individual  file 
and  be  made  available  to  APHIS 
officials  during  facility  inspections,  or 
as  requested  by  APHIS.  The  necropsy 
would  be  required  to  be  performed 
within  48  hours  of  the  dolphin's  death, 
by  a  veterinarian  experienced  in  marine 
mammal  necropsies.  If  the  necropsy  is 
not  to  be  performed  within  3  hours  of 
the  discovery  of  the  dolphin's  death,  the 
dolphin  must  be  refrigerated.  We  would 
require  that  written  results  of  the 
necropsy  be  available  in  the  dolphin's 
individual  file  within  7  days  after  death 
for  gross  pathology  and  within  45  days 
after  death  for  histopathology. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been 
determined  to  be  significant  and  was 
reviewed  by  0MB  under  Executive 
Older  12866. 

Under  this  proposed  rule,  operators  of 
SWTD  programs  would  be  required  to 
meet  specified  standards  for  those 
programs.  These  standards  would 
include  requirements  for  handling, 
facility  design,  reporting,  and 
recordkeeping.  Currently,  135  exhibitors 
in  the  United  States  are  licensed  by 
APHIS  to  hold  marine  mammals.  Of  this 
number,  four  operate  SWTD  programs. 
Three  of  these  foiu-  exhibitors  already 
meet  the  standards  we  are  proposing. 
The  fourth  exhibitor  would  have  to 
make  certain  design  changes  and 
provide  for  additional  training  to 


comply  with  the  proposed  standards. 
The  cost  of  the  additional  training 
requirements  would  be  approximately 
$15,000.  The  estimated  costs  of 
materials  to  complete  the  design 
changes  would  be  approximately  $850. 
Based  on  information  provided  by  the 
industry  concerning  the  average  annual 
gross  revenue  of  SWTD  programs,  the 
additional  costs  involved  in  complying 
with  the  proposed  standards  should  not 
pose  a  significant  economic  burden  on 
exhibitors. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Act  does  not  provide 
administrative  procedures  which  must 
be  exhausted  prior  to  a  judicial 
challenge  to  the  provisions  of  this  rule. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  0MB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  send  a  copy  of  your 
comments  to:  (1)  Chief,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  USDA,  P.O.  Drawer  810. 
Riverdale.  MD  20738,  and  (2)  Clearance 
Officer,  OIRM.  USDA.  room  404-W, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC  20250. 

List  of  Subjects 

9  CFR  Part  1 

Animal  welfare.  Animal  housing. 
Dealers,  E.\hibitors,  Humane  animal 
handling.  Research  facilities. 

9  CFR  Part  3 

Animal  welfare.  Humane  animal 
handling.  Pets,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  parts  1  and  3 
would  be  amended  as  follows: 


PART  1— {AMENDED] 

1.  The  authority  citation  for  part  1 
would  continue  to  read  as  follows: 

Autborily:  7  U.S.C.  2131-2159;  7  CFR  2.17 
2.51.  and  371.2(g). 

2.  In  §  1.1,  definitions  of  6u^er  area, 
interactive  area,  interactive  session, 
sanctuary  area,  and  swim-with-the- 
dolphins  (SWTD)  program  would  be 
added  in  alphabetical  order,  to  read  as 
follows: 

§  1.1    Definitions. 
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Buffer  area  means  that  area  in  a 
primary  enclosure  for  a  swim-with-the- 
dcJphins  program  that  is  off-limits  to 
members  of  the  public  and  that  directly 
abuts  the  interactive  area. 

Interactive  area  means  that  area  in  a 
primary  enclosure  for  a  swim-with-the- 
dolphins  program  where  an  interactive 
.session  takes  place. 

Interactive  session  means  a  swim- 
with-the-dolphins  program  session 
where  members  of  the  public  enter  a 


primary,  enclosure  to  swim  with 
dolphins. 

Sanctuary  area  means  that  area  in  a 
primary  enclosure  for  a  swim-with-the- 
dolphins  program  that  is  off-limits  to 
the  public  and  that  directly  abuts  the 
buffer  area. 

*  •  *  4kM  • 

Swim-with-the-dolphins  SWTD 
program  means  any  human-dolphin 
interactive  program  in  which  a  member 
of  the  public  enters  the  primary 
enclosure  in  which  a  dolphin  is  housed 
to  interact  with  the  animal.  This 
excludes  feeding  and  petting  pools  and 
the  participation  of  any  memberfs)  of 
the  public  audience  as  a  minor  segment 
of  an  educational  show. 


PART  3— {AMENDED] 

3.  The  authority  citation  for  part  3 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  2131-2159;  7  CFR  2.17 
2.51,  and  371.2(g). 

4.  In  subpart  E,  footnote  2  would  be 
redesignated  as  footnote  3,  footnote  5 
would  be  redesignated  as  footnote  2. 


footnote  8  would  be  redesignated  as 
footnote  4,  and  footnote  9  would  be 
redesignated  as  footnote  5. 

5.  A  new  section  8  3.111  would  be 
added  to  read  as  follows: 

§  3.1 1 1    SwinHwtite-the-dolpfttns  prograns. 

Swim-with-the-dolphins  programs 
must  comply  with  the  requirements  in 
this  section,  as  well  as  with  all  other    V 
requirements  of  this  subpart  pertaining 
to  dolphins. 

(a)  Space  requirements.  The  primary 
enclosure  for  SWTD  dolphins  must 
contain  an  interactive  area,  a  buffer  area, 
and  a  sanctuary  area.  Movement  of 
dolphins  into  the  buffer  or  sanctuary 
area  must  not  be  restricted. 
Notwithstanding  the  space  requirements 
set  forth  in  §  3.104.  each  of  the  three 
areas  required  for  SWTD  programs  must 
meet  the  following  space  requirements: 

(1)  The  horizontal  dimension  for  each 
area  must  be  at  least  three  times  the 
average  adult  body  length  of  the  species 
of  dolphin  used  in  the  program. 

(2)  The  minimum  surface  area 
required  for  each  area  is  calculated  as 
follows: 

(i)  Up  to  two  dolphins: 


Surface  Area  (SA)  - 


^3xaverage  adult  body  length  (L)  V 
; X3.14 


(  i)  Three  dolphins: 


SA  = 


3xL^ 


SA  = 


2xL'| 


X3.I4 


x3.14x2 
X    -    X  (3)  The  average  depth  for  each  area 

(Hi)  Additional  SA  for  each  animal  in      """**  ^  «'  'east  9  feet. 
excess  of  three: 


(4)  The  minimum  volume  required  for 
each  animal  is  calculated  as  follows: 

Volume=SAx9 

(5)  Minimum  space  requirements  for 
each  area  are  summarized  in  Table  VI. 


I  Table  VI. -Minimum  Space  Requirements  for  Each  Area  and  Primary  Enclosure— SWTD 


Numt)er  of  animals 


1-2 

3  

Each  additional  animal ... 

'No  change. 


Minimum  horizontal 
dimension 


Each 
area  (ft) 


27 
27 
(') 


Erwiosure 
(ft) 


81 
81 
(') 


Surface  area 


Each 
area  (ft*) 


572 

1,144 

254 


Enclosuie 
(ft?) 


1.716 

3,432 

763 


Depth 


Each 
area  (ft) 


9 
(') 


Enclosure 
(ft) 


9 

9 

(') 


Volume 


Each 
area(ft=>) 


5.148 

10,296 

2.289 


Enclosure 
(ft  3) 


15,444 

30,888 

6,867 


(b)  Water  quality.  Sufficient  water 
clarity  must  be  maintained  so  that 
attendants  are  able  to  observe  dolphins 
and  humans  at  all  times  while  within 
the  interactive  area.  If  water  clarity  does 
not  allow  these  observations,  the 
interactive  sessions  must  be  canceled 
until  the  required  clarity  is  provided. 

(c)  Employees  and  attendants.  Each 
SWTD  program  must  have,  at  the 


minimum,  the  following  personnel, 
with  the  following  minimum 
backgrounds  (each  position  must  be 
held  by  a  separate  individual): 

(1)  Licensee  or  manager — at  least  one 
full-time  staff  member  with  at  least  6 
years  in  a  professional  or  managerial 
position  dealing  with  captive  cetaceans: 

(2)  Primary  behaviorist — at  least  one 
full-time  staff  member  with  at  least  6 
years  experience  in  training  cetaceans 


for  SWTD  behaviors,  or  an  equivalent 
amount  of  experience  involving  in- 
water  training  of  cetaceans,  who  ser\'es 
as  the  head  trainer  for  the  SWTD 
program; 

(3)  Supervising  attendant— at  least 
one  full-time  staff  member  with  at  least 
3  years  experience  involving  human/ 
dolphin  interactions;  and 

(4)  Attending  veterinarian — at  least 
one  staffer  consultant  veterinarian  who 
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has  at  least  the  equivalent  of  2  years 
full-time  experience  with  cetacean 
medicine  within  the  past  10  years. 

(d)  Program  animals  Only  Tursiops 
tmncatus  may  be  used  in  SWTD 
programs. 

(ej  Handling.  (1)  Interaction  time  for 
each  dolphin  shall  not  exceed  2  hours 
per  day.  Each  participating  dolphin 
shall  have  at  least  one  period  in  each  24 
hours  of  at  least  10  continuous  hours 
without  public  interaction. 

(2)  All  dolphins  used  in  an  interactive 
session  must  be  adequately  trained  and 
conditioned  in  human  interaction  so 
that  they  respond  in  the  session  to  the 
attendants  with  appropriate  behavior  for 
safe  interaction. 

(3)  The  ratio  of  human  participants  to 
dolphins  shall  not  exceed  3:1.  The  ratio 
of  human  participants  to  attendants 
shall  not  exceed  3:1. 

(4)  Prior  to  participating  in  a  SWTD 
interaction  session,  members  of  the 
public  must  be  provided  with  written 
rules  and  instructions  for  the  session. 
Members  of  the  public  must  agree,  in 
writing,  the  abide  by  the  rules  and 
instructions  before  being  allowed  to 
participate  in  the  session.  Any 
participant  who  fails  to  follow  the  rules 
or  instructions  must  be  removed  from 
the  session. 

(5)  All  interactive  sessions  must  have 
at  least  two  attendants.  At  least  one 
attendant  must  be  positioned  in  the 
water,  except  in  cases  where  at  least  one 
attendant  is  positioned  so  as  to  be  able 
to  intervene  during  the  session  as 
quickly  as  if  positioned  in  the  water. 
However,  if  the  program  has  had  more 
than  two  incidents  during  interactive 
sessions  that  have  been  dangerous  or 
harmful  to  either  a  dolphin  or  a  human, 
at  least  one  attendant  must  be 
positioned  in  the  water. 

(6)  1  ho  SWTD  program  must  limit 
interat  tiun  between  dolphins  and 
humans  so  that  the  interaction  does  not 
harm  the  dolphins,  does  not  remove  the 
element  of  choice  from  the  dolphins, 
such  as  by  recalling  the  animal  from  the 
sanctuary  area,  and  does  not  elicit 
undesirable  responses  from  the 
dolphins.  The  program  must  prohibit 
grasping  or  holding  of  the  dolphin's 
body,  unless  under  the  direct  and 
explicit  instruction  of  an  attendant 
eliciting  a  specific  dolphin  behavior, 
and  must  prevent  the  chasing  or  other 
harassment  of  the  dolphins. 

,     (7)  In  cases  where  dolphins  used  in  an 
interactive  session  exhibit 
unsatisfactory  behaviors,  such  as 
charging,  biting,  mouthing,  or  sexual 
contact  with  humans,  these  dolphins 
must  either  be  removed  from  the 
interactive  area  or  the  session  must  be 
terminated.  Written  criteria  must  be 


developed  and  submitted  to  APHIS  •• 
regarding  conditions  and  procedures  for 
the  termination  of  a  session  when 
removal  of  a  dolphin  is  not  possible  and 
potentially  imsafe  behaviors  are 
exhibited  by  one  or  more  dolphins.  The 
primary  behaviorist  shall  determine 
when  operations  will  be  terminated,  and 
when  they  may  resume.  In  the  absence 
of  the  primary  behaviorist,  these 
determinations  shall  be  made  by  the 
supervising  attendant. 

(f)  Recordkeeping.  (1)  In  order  for 
APHIS  to  properly  evaluate  a  proposed 
or  an  ongoing  SWTD  program,  each 
facility  must  provide  APHIS  ^  with  a 
description  of  its  program  at  least  30 
days  prior  to  initiation  of  the  program, 
or  in  the  case  of  any  program  already  in 
place,  the  description  must  be  provided 
within  30  days  from  the  effective  date 
of  this  final  rule.  The  description  must 
include  at  least  the  following: 

(i)  Identification  of  each  dolphin  in 
the  program,  by  means  of  name  and/or 
number,  sex,  age,  and  any  other  means 
the  Administrator  determines  to  be 
necessary  to  adequately  identify  the 
dolphin; 

(ii)  A  description  of  the  educational 
content  and  agenda  of  planned 
interactive  sessions,  and  the  anticipated 
average  and  maximum  frequency  and 
duration  of  encounters  per  dolphin  per 
day; 

(iii)  The  content  and  method  of  prc- 
encounter  orientation,  rules,  and 
instructions,  including  restrictions  on 
types  of  physical  contact  with  the 
dolphins; 

(iv)  A  description  of  the  SWTD 
facility,  including  the  primary  enclosure 
and  other  housing  at  the  facility; 

(v)  A  description  of  the  training  the 
dolphin  has  undergone  or  will  undergo 
prior  to  participation  in  the  program; 

(vi)  The  curriculum  vitac  of  all  staff 
involved  in  the  handling,  care,  and 
maintenance  of  the  dolphins; 

(vii)  The  current  behavior  patterns 
and  health  of  each  dolphin,  to  be 
assessed  and  submitted  by  the  attending 
veterinarian; 

(viii)  A  wTitten  program  of  veterinary 
care  (APHIS  form  7002).  including 
protocols  and  schedules  of  professional 
visits;  and 

(i.x)  A  detailed  descripticm  of  the 
monitoring  program  to  be  used  to  detect 
and  identify  changes  in  the  behavior 
and  health  of  the  dolphins. 


»  Send  to  Administmtor.  c/o  Animal  and  Plant 
Health  Inspection  Service.  Regulatory  Enforcement 
and  Animal  Care.  Animal  Care.  4700  River  Road 
Unit  84.  Riverdale.  Maryland  20737-1234. 

'Send  to  Administrator,  c/o  Animal  and  Plant 
Health  Inspection  Ser\'ice.  Regulatory  Enforcement 
and  Animal  Care,  Animal  Care,  4700  River  Road 
Unit  84,  Riverdale,  Maryland  20737-12.34. 


(2)  hi  the  case  of  a  new  SWTD 
program  which  APHIS  finds  deficient  in 
any  respect,  the  facility  will  be  notified 
so  that  it  may  correct  any  deficiencies 
prior  to  the  initiation  of  its  program.  In 
the  case  of  an  existing  SWTD  program 
which  APHIS  finds  deficient  in  any 
respect,  the  facility  will  be  notified  of 
any  deficiencies  and  provided  the 
opportunity  to  make  corrections. 

(3)  Individual  animal  veterinary 
records,  including  all  examinations, 
laboratory  reports,  treatments,  and 
necropsy  reports  must  be  kept  at  the 
SWTD  site  for  at  least  5  years  and  be 
made  available  to  an  APHIS  official 
upon  request  during  inspection: 

(4)  The  following  records  must  be 
kept  at  the  SWTD  site  for  at  least  3  years 
and  be  made  available  to  an  APHIS 
official  upon  request  during  inspection: 

(i)  Individual  dolphin  feeding  records; 
and 

(ii)  Individual  dolphin  behavioral 
records. 

(5)  The  following  reports  must  be  kept 
at  the  SWTD  site  for  at  least  3  years  and 
a  copy  must  be  submitted  to  APHIS'*  on 
a  semi-annual  basis: 

(i)  Statistical  summaries  of  the 
number  of  minutes  per  day  and  the 
number  of  hours  per  week  that  each 
animal  participated  in  an  interactive 
session; 

(ii)  A  statistical  summary  of  the 
number  of  human  participants  per 
month  in  the  SWTD  program;  and 

(iii)  A  de.scription  of  any  changes 
made  in  the  SVVTD  program  since  the 
previous  report  was  submitted. 

(6)  All  incidents  resulting  in  injury  to 
cither  dolphins  or  humans  participating 
in  an  interactive  session  must  be 
reported  to  APHIS  within  24  hours  of 
the  incident."  Within  7  days  of  any  such 
incident,  a  written  report  must  be 
submitted  to  the  Administrator.'"  The 
report  must  provide  a  detailed 
description  of  the  incident  and  must 
establish  a  plan  of  action  for  the 
prevention  of  further  occurrences. 

(g)  Vetprinary  cnre.  (1)  The  attending 
veterinarian  must  conduct  on-site 
evaluations  of  each  dolphin  at  least 
once  a  month.  The  evaluation  must 
include  a  visual  inspection  of  the 
animal:  examination  of  the  behavioral, 
feeding,  and  medical  records  of  the 
animal;  and  a  discussion  of  each  animal 
with  an  animal  care  staff  member 
familiar  with  the  animal. 

(2)  The  attending  veterinarian  must 
observe  an  interactive  swim  session  at 
the  SWTD  site  at  least  once  each  month. 


•  See  footnote  6. 

•Telephone  numbers  for  Regulatory  Enforremenl 
and  Animal  Care.  APHIS,  sector  offices  can  be 
found  in  local  telephone  books. 

"•See  footnote  6. 


(3)  The  attending  veterinarian  must 
conduct  a  complete  physical 
examination  of  each  dolphin  at  least 
once  every  6  months.  The  examination 
must  include  a  profile  of  the  dolphin, 
including  the  dolphin's  identification 
(name  and/or  number,  sex,  and  age), 
weight,"  length,  axillary  girth,  appetite, 
and  behavior.  The  attending 
veterinarian  must  also  conduct  a  general 
examination  to  evaluate  body  condition, 
skin,  eyes,  mouth,  blow  bole  and  cardio- 
respiratory system,  genitalia,  and  feces 
(gastroin  estinal  status).  The 
examination  must  also  include  a 
complete  blood  count  and  serum 
chemistry  analysis.  Fecal  and  blow  hole 
smears  must  be  obtained  for  cytology 
and  parasite  evaluation. 

(4)  The  attending  veterinarian  must 
record  tJie  nutritional  and  reproductive 
staljus  of  each  dolphin  (whether  in 
active  breeding  program,  pregnant,  or 
nuijsing). 

(i)  The  attending  veterinarian  must 
rxanine  water  quality  records  and 
proivide  a  written  assessment,  to  stay  at 
the  SWTD  site  for  at  least  3  years,  of  the 
overall  water  quality  during  the 
preceding  month. 

($)  In  the  event  that  a  dolphin  dies. 
coiSiplete  necropsy  results,  including  all 
appropriate  histopathology,  must  be 
recorded  in  the  dolphin's  individual  file 
anc  ^e  made  available  to  APHIS 
ofn  :ials  during  facility  inspections,  or 
us  raquested  by  APHIS.  The  necropsy 
mu  ;  be  performed  within  48  hours  of 
the  dolphin's  death,  by  a  veterinarian 
cxptrienced  in  marine  mammal 
necropsies.  If  the  necropsy  is  not  be 
performed  within  3  hours  of  the 
discovery  of  the  dolphin's  death,  the 
doltiliin  must  be  refrigerated  until 
necfOpsy.  Written  results  of  the 
necfppsy  must  be  available  in  the 
dolphin's  individual  file  within  7  days 
after  death  for  gross  pathology  and 
within  45  days  after  death  for 
histopathology. 

Done  in  Washington.  DC,  this  I8th  day  of 
l.miiary  1995. 

Lonnie  I.  King, 

.  Icfwg  Administrator,  Animal  and  Plant 

Ilcaiilt  Inspection  Sen-ice. 

IFRDoc.  95-1637  Filed  1-20-95;  8:45  am| 
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' '  ^Yeiglit  miiy  be  measured  either  by  scale  or 
(dlcitlated  using  the  following  formulae: 

Feinales:  Natural  log  of  body  mass=- 8.44+1.34 
(natiiml  log  of  girth  j-f  1.28  (natural  log  of  standard 
l«ngiW 

Ml  fes:  Natural  log  of  body  mass=  -  10.3+1.62 
(nati  1^1  log  of  girth)+1.38  (natural  log  of  standard 
lengl  4) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Ostensible  Subcontractor  Rule  and  the 
Affiliation  of  Business  Concerns  Under 
Joint  Venture  Arrangements 

agency:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  proposing  a 
revision  to  its  "ostensible 
subcontractor"  rule  as  set  forth  in  its 
affiliation  regulation  to  permit  small 
businesses  to  enter  into  subcontracts 
with  certain  public  utilities  for  the  lease 
and  use  of  distribution  facilities 
(telecommunication  circuits,  petroleum 
and  natural  gas  pipelines,  and  electric 
transmission  lines)  without  being 
considered  affiliated  with  the  public 
utility  where  the  small  business  prime 
contractor  adds  meaningful  value  to  the 
contract.  This  revision  is  being 
considered  to  take  into  account  new 
business  arrangements  which  have 
emerged  as  a  result  of  deregulation  of 
several  public  utility  industries. 

DATES:  Comments  must  be  submitted  on 
or  before  March  24,  1995. 

ADDRESSES:  Send  comments  to:  Garj'  M. 
Jackson.  Assistant  Admiristrator  for 
Size  Standards,  409  3rd  Street.  SW.. 
Mail  Code  6880,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  M.  Jackson,  Assistant 
Administrator  for  Size  Standards.  (202) 
203-6618. 

SUPPLEMENTARY  INFORMATION:  The  SBA 
is  proposing  to  revise  its  "ostensible 
subcontractor"  rule  as  set  fordi  in  13 
Code  of  Federal  Regulations  (CFR)  part 
121.401(1)(4)  with  regard  to  affiliation 
arising  from  certain  continuing 
arrangements.  Under  this  regulation, 
affiliation  is  generally  found  to  exist 
when  one  firm  acting  as  a  prime 
contractor  enters  into  a  subcontracting 
arrangement  with  another  firm  who,  in 
turn,  performs  the  "primary  or  vital 
requirements"  of  a  contract.  Under  this 
arrangement,  if  the  prime  contractor  is 
reliant  upon  the  subcontractor  to 
perform  the  contract  to  the  e.xtent  lliat 
the  subcontractor  assumes  a  controlling 
role  on  the  contract,  tlicn  tlie 
relationship  will  be  regarded  by  SB.A  as 
a  joint  venture  with  the  two  firms 
deemed  affiliated  under  the  "ostensible 
subcontractor"  rule.  The  size  of  a  joint 
venture  is  based  on  the  combined 
revenues  or  number  of  employees, 
depending  on  the  applicable  size 
standard,  of  both  firms.  For  a  joint 
venture  to  be  considered  a  small 


business,  its  size  cannot  exceed  the 
applicable  size  standard. 

The  SBA  is  considering  a 
modification  to  this  "ostensible 
subcontractor"  rule  by  expressly 
excluding  from  its  coverage 
subcontracting  agreements  for  the  lease 
and  use  of  distribution  facilities  of 
public  utilities  for  telecommunication 
circuits,  petroleum  and  natural  gas 
pipehnes,  and  electrical  transmission 
lines  where  the  prime  contractor  lessee 
contributes  meaningful  value  to  the 
contract.  This  modification  would  allow 
small  businesses  to  enter  into  certain 
arrangements  with  other  businesses  in 
the  provision  of  public  utiUty  serv  ices 
to  the  government  without  being 
considered  joint  venturers  and  affiliates. 
The  SBA  is  concerned,  however,  that 
such  a  modification  could  have  the 
unintended  effect  of  allowing  a  small 
business  to  act  as  a  mere  broker  or 
intermediary  on  the  behalf  of  a  large 
business.  This  possible  consequence, 
addressed  in  greater  detail  below,  is  an 
issue  that  the  SBA  will  be  exaqiining 
carefully  before  making  a  final  decision 
on  this  proposal.  It  should  be  noted  that 
this  proposed  rule  would  specifically 
exempt  a  finding  of  affiliation  based 
solely  on  subcontracting  agreements 
between  firms  that  lease  and  use  the 
public  utility's  distribution  facilities 
and  the  public  utility  who  owns  and 
maintains  the  facilities,  but  oilier 
relationships  between  the  firms  could 
still  bring  about  a  finding  of  affiliation. 

The  impact  of  several  recent  size 
appeal  decisions  issued  by  SDA's  Office 
of  Hearings  and  Appeals  has  led  sevur.d 
small  businesses  to  request  that  SB.\ 
rt-asse-ss  its  regulations  on  joint  venturas 
as  applied  to  firms  that  lease 
telecommunications  circuits.  These 
decisions  found  resellers  of  long 
distance  telecommunications  scr\ices 
affiliated  with  the  owner  of  the 
telephone  circuits,  on  the  basis  that  the 
provider  of  the  lines  would  perform  the 
"primary  and  vital  requirements"  on  a 
government  contract  by  providing, 
maintaining  and  repairing 
telecommunications  circuits,  aiul  that. 
therefore,  the  relationship  between  the 
reseller  and  long  distance  provider 
should  be  regarded  as  a  joint  venture 
arrangement  and  the  firms  should  be 
considered  affiliated  under  the 
"ostensible  subcontractor"  rule.  As  a 
result  of  the  existing  regulation  and 
these  decisions,  federal  contracting 
opportunities  have  been  placed  in 
jeopardy  for  both  small  businesses  and 
small  disadvantaged  businesses 
operating  through  lease  arrangements 
for  telecommunication  lines  and 
circuits.  SBA  believes  that  its  size 
regulations  should  be  re-evaluated  in 
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order  to  assess  whether  the  "ostensible 
subcontractor"  rule  continues  to  be 
appropriate  in  the  context  of  the 
telecommunications  industry  as  well  as 
the  other  public  utility  services 
industries  identified  above,  which 
appear  to  have  similar  industry 
characteristics. 

Over  the  past  decade,  deregulation  of 
the  public  utility  industries  identified 
above  has  resulted  in  the  open  access  of 
certain  distribution  facilities  of  public 
utilities  by  other  firms.  This 
development  has  encouraged  the 
entrance  of  new  firms  in  these  markets 
to  provide  specialized  services.  For 
example,  in  the  long  distance  telephone 
market  a  firm  (reseller)  can  purchase 
bulk  access  to  telecommunication 
circuits  and  resell  telecommunication 
services  to  smaller  volume  customers. 
The  economic  savings  from  a  volume 
purchase  of  these  circuits  by  resellers 
are  offered  to  certain  customers  who, 
given  their  relatively  small  volume  of 
business  or  need,  could  not  obtain 
similar  savings  by  directly  obtaining 
telephone  access  through  the  long 
distance  providers.  The  other  two 
public  utility  industries  under 
consideration  in  this  proposed  rule  arc 
also  experiencing  the  emergence  of 
similar  business  arrangements  where 
other  firms  utilize  the  public  utility's 
distribution  facilities.  In  the  natural  gas 
industry,  open  access  of  interstate 
pipelines  has  resulted  in  a  significant 
change  in  the  marketing  of  natural  gas. 
Prior  to  deregulation.  95  percent  of 
natural  gas  transported  through 
pipelines  was  owned  by  the  pipeline 
companies.  Today,  over  95  percent  of 
natural  gas  flowing  through  interstate 
pipelines  is  owned  by  non-pipeline 
companies.  Additionally,  open  access 
on  a  limited  basis  is  now  allowed  for  the 
provision  of  electric  power,  and  further 
modifications  to  legislative  restrictions 
on  the  retail  sale  of  electric  services  are 
under  consideration. 

SBA's  preliminary  assessment  of  the 
public  utility  industries  described  in 
this  prf)posed  rule  is  that  there  may  be 
a  legitimate  basis  to  permit  resellers  of 
telecommunication  services,  and  other 
firms  that  provide  public  utility  services 
through  the  lease  and  use  of  distribution 
facilities,  to  offer  their  services  in  the 
Federal  market  as  they  do  in  the 
commercial  market  without  running 
afoul  of  the  affiliation  rules.  In  many 
instances,  these  firms  may  add  value  to 
the  contract  involved  and  be  sound, 
operating  businesses  engaged  generally 
in  the  provision  of  telecommunications 
and  other  public  utility  services. 
Moreover,  the  extensive  capital 
investment  necessary  to  build  the 
distribution  facilities  associated  with 


providing  one  of  these  public  utility 
services  essentially  precludes  a  firm, 
other  than  the  existing  public  utility 
firms,  from  making  such  an  investment 
in  order  to  perform  a  specific  Federal 
procurement  or  in  order  to  serve  small 
volume  commercial  customers.  In 
addition,  remaining  regulatory 
requirements  continue  to  prohibit  or 
constrain  the  development  of  capital 
facilities  by  new  entrants.  As  indicated 
above,  deregulation  occurring  in  these 
public  utility  industries  has  made 
available  to  other  firms  the  use  of 
distribution  facilities  of  the  public 
utilities  on  a  sub-contractual  basis. 
Unlike  other  industries,  the  provision  of 
public  utility  services  is  limited  to  one 
or  a  few  public  utility  providers,  and 
new  firms  that  are  now  able  to  enter  the 
market  do  so  by  leasing  the  distribution 
facilities  of  existing  public  utilities. 
Firms  in  other  service  industries  usually 
do  not  depend  on  the  exclusive  access 
to  a  significant  amount  of  capital 
facilities  of  one  or  a  few  firms  within  an 
industry  to  provide  their  services. 

As  indicated  above.  SBA  is  concerned 
that  the  effect  of  the  present  regulations 
causing  affiliation  between  a  prime 
contractor  and  an  "ostensible 
subcontractor."  based  simply  on  the 
leasing  of  distribution  facilities,  may 
now  be  inappropriate  with  respect  to 
these  specific  public  utility  industries. 
For  example,  even  though  the  greatest 
component  of  value  in  government 
contracts  providing  telecommunications 
services  may  be  the  utility  distribution 
facilities,  it  nevertheless  may  not  be 
appropriate  to  regard  the  subcontractor 
or  supplier  contributing  that  component 
as  performing  a  controlling  role  on  the 
contract  where  its  responsibilities  are 
Hmited  to  the  provision  and 
maintenance  of  those  facilities  and  the 
prime  contractor  provides  other 
valuable  services.  The  SBA  recognizes 
that  firms  that  lease  and  use  the 
distribution  facilities  of  these  public 
utilities  generally  perform  an  important 
and  legitimate  economic  rnlo  in  the 
provision  of  utility  ser\'ici!s  tu 
commercial  markets,  and  the 
"ostensible  subcontractor"  rule  may 
unnecessarily  constrain  opportunities 
for  small  business  in  obtaining  Federal 
contracts  for  these  public  utility 
services.  On  the  other  hand.  SBA  does 
not  wish  to  create  by  this  exception  a 
situation  in  which  small  business  prime 
contractors  qualify  for  small  business 
preferences  when  they  merely  are 
brokers.  Thus,  the  exception  would 
apply  only  if  the  prime  contractor  also 
contributes  meaningful  value  to  the 
contract.  With  respect  to  the  concept  of 
meaningful  value,  SBA  has  not 


attempted  to  quantify  what  would 
constitute  meaningful  value  for 
purposes  of  this  rule. 

The  SBA  is  particularly  concerned 
that  the  effect  of  the  proposed 
modification  might  lead  to  abuses  in  the 
small  business  preference  programs  if 
the  modification  allows  small 
businesses  to  act  as  mere  brokers  or 
intermediaries  on  the  behalf  of  large 
businesses.  To  explain  further,  a  small 
firm  acting  as  a  reseller  of  long  distance 
telephone  services  might  perform 
several  functions,  such  as  consultative 
services,  identification  and  connection 
of  circuits,  problem  resolution,  and 
billing  services,  in  providing  long 
distance  communication  services  to  its 
customers.  However,  these  activities 
may  be  of  such  limited  significance  to 
the  contract  as  a  whole  when  compared 
to  the  services  provided  by  the  long 
distance  telephone  carrier  that  the 
carrier  should  indeed  be  properly 
regarded  as  a  joint  venturer  of  the  small 
firm.  One  of  the  primary  purposes  of  the 
"ostensible  subcontractor"  rule  is  to 
ensure  that  the  benefits  intended  for 
small  business  in  obtaining  a 
government  contract  are  enjoyed  by  that 
small  business  and  not  simply  passed 
through  to  a  large  business 
subcontractor.  It  is  not  the  SBAs 
intention  to  depart  from  this  long-held 
policy  as  a  result  of  a  modification  of 
the  "ostensible  subcontractor"  rule. 
Comments  addressing  this  aspect  of  th(! 
proposed  rulc.would  be  especially 
beneficial  to  SBA's  deliberations  of  this 
issue. 

The  SBA  seeks  public  comments  on 
this  proposal  to  modify  the  "ostensible 
subcontractor"  rule.  The  SBA  is 
particularly  interested  in  obtaining 
comments  which  address  the  f(jllowing 
points:  (1)  The  nature  of  the  business 
relationship  between  a  public  utility 
firm  and  a  firm  that  leases  the  public 
utility's  distribution  facilities  for 
purposes  of  reselling  public  utility 
services;  (2)  whether  the  proposed  rule 
could  have  an  unintended  adverse  offe<:t 
on  SBA's  small  business  programs  by 
allnwino  the  brokering  of  services 
provided  by  large  business;  l:\)  whether 
a  requirement  that  the  prime  contractor 
provide  meaningful  value  to  the 
contract  adequately  protects  against 
abuse,  and  if  so,  how  meaningful  v.ihn' 
should  be  determined,  whether 
quantitiitively  or  otherwise;  (4)  whi!tli(!r 
any  modification  to  the  "ostensible 
subcontractor"  rule  should  be  applied  to 
public  utility  industries  in  addition  to 
those  which  have  been  identified  in  the 
proposed  rule;  and,  (5)  alternative 
approaches  to  this  proposed  rule  that 
address  the  issues  discussed  above. 


Compliance  With  Regulatory  Flexibility 
Act;  Executive  Orders  12612, 12778, 
and  12866;  and  the  Paperwork 
Reduction  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  SBA  certifies 
that  this  proposed  rule,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  15  U.S.C,  et 
seq.  The  SBA  has  made  this 
determination  based  on  the  fact  that  a 
limited  number  of  Federal  contracts 
would  likely  be  awarded  to  small 
businesses  as  a  direct  result  of  this 
action.  Thus,  even  though  this  proposed 
rule,  if  adopted  as  final,  would  make 
eligible  previously  ineligible  firms  for 
SBA  procurement  preference  programs, 
SBA  does  not  expect  the  number  of 
affected  firms  to  be  significant. 
For  purposes  of  Executive  Order  12612. 
SBA  certifies  that  this  proposed  rule 
would  not  have  Federalism  implications 
warranting  the  preparation  of  a 
Federalism  assessment.  For  purposes  of 
Fxiccutive  Order  12778,  SBA  certifies 
that  this  proposed  rule  is  drafted,  to  the 
extent  practicable,  in  accordance  with 
the  standards  set  forth  in  section  2  of 
that  Order.  For  purposes  of  the 
Regulatory  Flexibility  Act,  the  SBA 
certifies  that  this  proposed  rule  would 
not  have  a  significant  economic  effect 
onia  substantial  number  of  small  entities 
for  the  same  reason  indicated  above.  For 
purposes  of  the  Paperwork  Reduction 
Act,  the  SBA  certifies  that  this  proposed 
rultj  would  not  impose  any  new 
rei^Orting  or  recordkeeping 
rer|uirements. 

I.isI  of  Subjects  in  13  CFR  Part  121 

Government  procurement, 
r.olernment  property.  Grant  programs — 
hnijuiess.  Loan  program.s — business. 
Small  businesses. 

Accordingly,  part  121  of  i:i  C:iK  is 
amended  as  follows: 

PART  121— [AMENDED] 

Ik  The  authority  citation  of  jiarl  121 
contSnues  to  read  as  follows: 

Aiithorit>-:  15  U.S.C.  O.'ll'fn).  r.:i4(i))((i). 
«37la).  and  644(c):  and  I'lih.  I    1(lJ-4(ir>.  tO()- 
2776.3133. 


the  prime  contractor.  In  determining  whether 
subcontracting  rises  to  the  level  of  affiliation 
as  a  joint  venture.  SBA  considers  whether  the 
prime  contractor  has  unusual  reliance  on  the 
subcontractor.  This  provision  does  not  apply 
to  subcontracts  entered  into  with  public 
utility  concerns  providing  open  access  to 
distribution  facilities  if  such  subcontracts  are 
limited  to  the  lease  and  use  of 
telecommunication  circuits,  petroleum 
pipelines,  natural  gas  pipelines,  or  electric 
transmission  lines,  and  if  the  prime 
contractor  contributes  meaningful  value  to 
the  contract. 
»         *         •         •         • 

Dated:  December  2. 1994. 
Philip  L.ader, 
Administrator. 

IFR  I5oc.  95-1505  Filed  1-20-95:  8:45  am] 
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URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
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24  CFR  Part  203 

[Docket  No.  R-95-1759;  FR-3626-P-01J 

R!N  2502-AG20 

Single  Family  Mortgage  Insurance — 
Special  Forbearance  Procedures 

agency:  Office  of  the  Assi.st;int 
Secretary  for  Housing-IVdemI  Housing 
Commissioner.  HUD. 
ACTION:  Proposed  rule. 


Stat 

2 
foil 


§  121.401(1)(4)  is  revised  Ic  read  as 
>ws: 


§121.401     Affiliation. 

*     1 1  *         *         *         * 

di  •  •  ♦ 

(4)  An  ostensible  subtoiUractor  which 
performs  or  is  to  perform  primary  or  vital 
reqi^rements  of  a  contract  may  have  such  u 
controlling  role  that  it  must  be  considered  u 
joint  V(;nturcr  affiliated  on  the  coiitrac  t  with 
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summary:  This  proposed  rule  wtmid 
pcrnnit  the  mortgagee  and  the  mortgagor 
to  enter  into  a  special  forboarnncn 
agroomcnt  requiring  the  paynu ut  of 
arrearages  before  maturity  of  the 
mortgage  without  obtaining  thi;  prior 
approval  of  HUD.  It  would  also 
eliminate  the  present  gap  in 
reimbursement  of  debenture  inten-st 
that  occurs  if  the  mortgagor  files  a 
l)etition  in  bankruptcy  after  entering 
into  a  speri.il  forbearance  af;re(Mnt;nt. 
The  purpoM!  of  this  change  is  to 
encourage  mortgagees  to  make  gnrater 
use  of  special  forbearance  procedures 
when  the  mortgagor  is  temporarily 
unable  to  make  full  regular  mortgage 
jiaynients. 

DATES:  Comment  due  date:  Mardi  24. 
1995. 

ADDRESSEES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rules  Docket  Clerk. 
Office  of  the  General  Counsel.  Room 
10276.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Stn^et. 
S.W.,  Washington,  D.C.  20410-0500. 
Communic:ations  should  refer  to  the 


above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m.  at  the 
above  address.  Facsimile  (FAX) 
comments  are  not  acceptable. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Bates,  Director,  Single  Family 
Servicing  Division,  Room  9178, 
Department  of  Housing  and  Urbem 
Development,  451  SevenOi  Street.  SW.. 
Washington.  D.C.  20410.  (202)  706- 
1672,  or.  for  hearing  and  speech 
impaired.  (202)  706-4594.  (These  are 
not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  rule  would  revise  current  HUD 
'    regulations  governing  forbearance 
procediues  in  conneclion  with  FHA 
insurance  of  single-family  homes.  Under 
the  present  forbearance  procedures  (24 
CFR  203.614  (a)  and  (b)),  the  mortgagee 
may  suspend  or  reduce  the  mortgagor's 
required  payments  for  the  forbearance 
period,  but  may  not  increase  payments 
to  recover  arrearages  until  after 
mortgage  maturity  unless  the  mortgagw 
(ibtains  prior  approval  from  HUD.  This 
rule  proposes  to  add  a  new  paragraph 
(c)  to  §203.614,  which  would  permit  thr- 
mortgagee  to  reduce  tlie  required 
payments  to  an  amount  not  less  than 
50%  of  the  regular  mortgage  payments 
for  a  forbearance  period  of  up  to  0 
months.  On  expiration  of  the 
forliearance  period,  the  mortgagee  ma\ 
increase  the  required  payments  to  not 
more  than  1  V^  times  the  nrgular 
I>ayment  amount  imtil  all  arrearages  are 
repaid 

Limitations 

The  new  procetlun;  contains  several 
linn'tations  that  are  intended  to  avoid 
arrearages  accumulating  to  an  amount 
that  the  mortgagor  cannot  reasonablv  be 
expected  to  repay  before  maturity. 
These  limitations  include: 

•  Not  more  than  four  monthly 
payments  may  be  due  and  unp;.iii  at  the 
time  of  execution  of  th(>  forlKMrance 
agree:nent; 

•  The  monthly  payments  iii.iv  be 
rrdiiccHi  but  not  suspended: 

•  The  period  of  reduced  |)avmenls 
may  not  exceed  0  months: 

•  The.increase  in  payments  m.iv  mr, 
be  required  until  0  months  after 
execution  of  the  ag.'-ftenurnt;  and 

•  The  first  monthly  payment  must  be 
made  at  the  tinu*  of  execution  of  the 
agreement. 

If  greater  forbeanmce  n;lief  is  needed, 
the  mortgagee  may  utilize  the  existing 
forbearance  procedures,  under  wliic  h 
the  mortgagee  may  not  recover 
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arrearages  until  after  mortgage  maturity 
without  HUD's  prior  approval. 

Conditions  for  New  Procedures 

The  conditions  for  granting  the  new 
form  of  forbearance  relief  are  as  follows: 

(1)  As  under  the  current  regulations, 
the  mortgagor  must  establish  to  the 
satisfaction  of  the  mortgagee  that  the 
mortgagor  does  not  own  other  property 
subject  to  a  FHA-insured  mortgage  and 
that  the  default  was  caused  by 
circumstances  beyond  the  control  of  the 
mortgagor. 

(2)  During  the  period  established,  the 
forbearance  agreement  must  provide  for 
payment  of  not  less  than  50  percent  of 
the  regular  mortgage  payments,  nor 
more  than  the  regular  mortgage 
payments.  The  Secretary  may  adjust  the 
required  minimum  percentage  on  a 
national  or  regional  basis  as  economic 
conditions  may  indicate. 

(3)  The  period  of  reduced  payments 
may  not  exceed  6  months  after 
execution  of  the  forbearance  agreement. 

(4)  The  agreement  must  provide  for  an 
increase  in  payments,  in  order  to 
recover  arrearages  accruing  prior  to  and 
during  the  forebearance  period.  The 
increase  in  the  payments  is  to  begin  no 
earlier  than  6  months  after  execution  of 
the  agreement. 

(5)  The  increased  payments  may  not 
exceed  IV2  times  the  regular  mortgage 
payments. 

(6)  The  agreement  must  provide  for 
resumption  of  the  regular  mortgage 
payments  after  the  total  amount  of 
arrearages  is  repaid. 

(7)  The  agreement  must  be  executed 
no  later  than  the  date  on  which  four  full 
monthly  payments  are  due  and  unpaid. 

(8)  At  tne  time  the  agreement  is 
executed,  the  mortgagor  must  pay  an 
amount  agreed  upon  by  the  mortgagor 
and  the  mortgagee,  but  not  less  than  the 
first  monthly  installment  due  under  the 
agreement. 

Other  Changes 

Current  regulations  (§§  203.650-.660) 
have  the  effect  that  if  State  law, 
bankruptcy,  or  assignment 
considerations  preclude  a  mortgagee 
ft"om  initiating  foreclosure  within  90 
days  after  the  mortgagor  fails  to  meet  the 
requirements  of  a  special  forbearance 
agreement,  then  neither  mortgage  or 
debenture  interest  is  paid  on  the 
insurance  claim  for  the  period  from  90 
days  after  the  date  of  the  mortgagor's 
failure  to  meet  the  requirements  of  a 
special  forbearance  agreement  until  the 
date  foreclosure  is  initiated  (§§  203.402a 
and  203.410(a)(3)).  The  proposed  rule 
would  avoid  this  lapse  in  interest 
payments  by  revising  §  203.410(a)(3)  to 
provide  that  debenture  interest 


payments  will  begin  the  day  after  the 
date  to  which  mortgage  interest  is 
computed. 

In  addition,  the  current  regulations  do 
not  specifically  identify  assignment 
consideration  as  a  possible  cause  for 
delaying  foreclosure  initiation;  the 
proposed  rule  has  been  expanded  to  do 
so. 

Finally,  the  rule  would  make  a 
conforming  revision  to  §  203.355(c). 
This  section  currently  requires 
mortgagees  to  commence  foreclosure 
within  60  days  after  the  expiration  of 
any  prohibition  on  foreclosure  that  is 
found  in  State  law  or  Federal 
bankruptcy  law.  The  rule  would  also 
apply  this  60-day  requirement  to 
foreclosures  that  are  commenced  due  to 
the  mortgagor's  failure  to  meet  the 
requirements  of  a  special  foreclosure 
agreement. 

Other  Matters 

Executive  Order  12866 

This  proposed  rule  was  reviewed  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866, 
Regulatory  Planning  and  Review.  Any 
changes  made  to  the  proposed  rule  as  a 
result  of  that  review  are  clearly 
identified  in  the  docket  file,  which  is 
available  for  public  inspection  in  the 
office  of  the  Department's  Rules  Docket 
Clerk,  room  10276,  451  Seventh  Street, 
SW.  Washington,  DC  20410. 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20  (a)  and  (1)  of  the  HUD  regulations, 
the  policies  and  procedures  contained 
in  this  rule  relate  only  to  loan  terms  and 
individual  actions  involving  single- 
family  housing  and,  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
IDesignated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  would  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  Order.  Specifically,  the 
requirements  of  this  rule  are  directed  to 
lenders  and  do  not  impinge  upon  the 
relationship  between  the  Federal 
government  and  State  and  lo{.al 
governments. 


Executive  Order  12606.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
order  12606,  The  Family,  has 
determined  that  this  rule  would  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  would  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
proposed  rule,  and  in  so  doing  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  would  permit,  but  would  not 
require,  use  of  a  special  forbearance 
procedure  by  mortgagees.  In  addition, 
the  number  of  cases  to  which  the 
procedure  would  apply  is  limited. 

Regulatory  Agenda 

This  rule  was  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1994 
(59  FR  202424.  20443),  in  accordance 
with  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  pnigram  number  is  14.117 

List  of  Subjects  in  24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement.  Loan  programs — housing 
and  community  development.  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

Accordingly,  part  203  of  title  24  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  203— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  part  203 
would  continue  to  read  as  follows: 

Aulhority:  12  II.S.C.  1709.  17151);  42 
U..S.C.  3535(d). 

2.  In  §  203.355,  the  introductory  text 
of  paragraph  (a)  and  paragraph  (c) 
would  be  revised  and  new  paragraph  (li) 
would  be  added,  to  read  as  follows: 

§  203.355    Acquisition  of  property. 

(a)  In  general.  Except  as  provided  in 
paragraphs  (b)  through  (h)  of  this 
section,  upon  default  of  a  mortgage  the 
mortgagee  shall  take  one  of  the 
following  actions.  Such  action  shall  he 
taken  within  9  months  from  the  date  of 


default,  or  within  any  additional  time 
approved  by  the  Secretary  or  authorized 
by  §§203.345,  203.346,  or  203.650 
through  203.660: 

*  »        *        «        « 

(c)  Prohibiting  of  foreclosure  within 
time  limits.  If  assignment  consideration 
under  §§  203.650  through  203.660,  the 
laws  of  the  State  in  which  the 
mortgaged  property  is  located,  or 
Federal  bankruptcy  law: 

(1)  Do  not  permit  the  commencement 
of  foreclosure  within  the  time  limits 
described  in  paragraphs  (a),  (b),  (g),  and 
(h)  of  this  section,  the  mortgagee  must 
conunence  foreclosure  within  60  days 
after  the  expiration  of  the  time  during 
which  foreclosure  is  prohibited;  or 

(2)  Require  the  prosecution  of  a 
foreclosure  to  be  discontinued,  the 
mortgagee  must  recommence  the 
foreclosure  within  60  days  after  the 
expiration  of  the  time  during  which 
foreclosure  is  prohibited. 

*  [«        *        *        * 

(n)  Special  forbearance.  The 
mortgagee  must  commence  forfclosure 
or  obtain  a  deed-in-lieu  of  foreclosure, 
with  title  being  taken  in  the  name  of  the 
mortgagee  or  the  Secrotar>',  within  90 
days  following  the  date  the  mortgaj^or 
fails  to  meet  the  requirements  of  a 
special  forbearance  under  §  203.614. 

.1.  Section  203.402a  would  b(!  revised 
to  road  as  follows: 

§  203.402a    Reimbursement  (or  uncollected 
intenast 

The  mortgagee  shall  be  entitled  to 
rectsive  an  allowance  in  the  insurance 
settlomcnt  for  unpaid  mortgage  intorobl 
if  thJD  mortgagor  fails  to  meet  the 
requirements  of  a  forbearance  agreement 
entdred  into  pursuant  to  §  203. 014  and 
this  failure  continues  for  a  period  of  60 
day$.  The  interest  allowance  shall  be 
computed  to: 

(ap  The  earliest  of  the  applicuhle 
following  dates,  except  as  provided  in 
paragraph  (b)  of  this  sectioir 

(l|)  The  date  of  the  initiation  of 
fore(:losure; 

(^  The  date  of  the  acquisition  of  the 
property  by  the  mortgagee  by  means 
other  than  foreclosure: 

(3)  The  date  the  property  was 
acquired  by  the  Commissioner  under  a 
direct  conveyance  from  the  mortgagor: 

(•^  Ninety  days  following  the  dal«;  thv 
mortgagor  fails  to  meet  the  requirements 
of  the  forbearance  agreement,  or  such 
othdr  date  as  the  Commi.ssioner  may 
approve  in  writing  prior  to  the 
expiration  of  the  90-day  period;  or 

(5)  The  date  the  mortgagee  sends  tlie 
mortgagor  notice  of  eligibility  to 
participate  in  the  Pre-Foreclosure  Sale 
procedure;  or 
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(b)  The  date  foreclosure  is  initiated  or 
a  deed  in  lieu  is  obtained,  or  the  date 
such  actions  were  required  by 
§  203.355(c),  whichever  is  earlier,  if  tlie 
commencement  of  foreclosure  within 
the  timeiimits  described  in  §  203.355 
(a),  (b),  (g),  or  (h)  is  precluded  by: 

(1)  Assignment  consideration  under 
§§203.650  through  203.660; 

(2)  The  laws  of  the  State  in  which  the 
mortgaged  property  is  located;  or 

(3)  Federal  bankruptcy  law. 

4.  In  §  203.410.  the  heading  of 
paragraph  (a)  would  be  italicized  and 
paragraph  (a)(3)  would  be  revised  to 
read  as  follows: 

§  203.41 0    Issue  date  of  debentures. 

(a)  Conveyed  properties,  claims 
without  conveyance,  pre-foreclosure 
sales — *   *   * 

(3)  As  of  the  day  after  the  date  to 
which  mortgage  interest  is  computed  as 
specified  in  §  203.402a,  if  the  insurance 
settlement  includes  an  allowance  for 
uncollected  interest  in  connection  with 
a  special  forbearance. 
***** 

5.  In  §  203.614.  a  new  paragraph  (c) 
would  be  added,  to  read  as  follows: 

§  203.61 4    Conditions  of  special 
forbearance. 

*         *         •         •         » 

(r)  The  mortgagee  may  grant  spci;i;il 
forboarancn  relief  providing  for 
increased  mortgage  payments  wit!i(iiit 
the  approval  of  the  Secretary,  subject  to 
the  following  conditions: 

(1)  The  conditions  of  paragraph  (1))(1) 
of  this  section  are  met; 

(2)  The  agreement  is  executed  not 
later  than  the  date  0^1  which  four  full 
monthly  payments  are  due  and  unpaid; 

(3)  M  the  time  of  e,\ecution  of  the 
agreement,  the  mortgagor  must  pay  an 
amount  agn-e'l  upon  by  the  mortgagor 
and  the  niorijiagee,  but  not  less  than  the 
first  monthly  installment  due  undi;r  the 
agreement; 

(4)  The  written  forbearance  agreement 
.shall: 

(i)  I'ro\  ide  for  the  payment  for  a 
period  not  to  exceed  6  months  after 
execution  of  the  agreement  of: 

(A)  Not  less  than  50  percent  of  the 
regular  mortgage  payments;  or 

(B)  Such  percentage  as  the  Secretary, 
hy  administrative  instruction,  may 
determine,  but  not  more  than  thf;  regular 
mortgage  payment; 

(ii)  Provide  for  an  increase  uf 
payments  to  not  more  than  1'-.:  limes  the 
regular  mortgage  payments, 
conmieoring  no  sooner  than  6  months 
after  execution  of  the  agreement;  and 

(iii)  Provide  for  resumption  of  the 
regular  mortgage  payments  after  the 
total  unpaid  amount  accruing  prior  to 


and  during  the  forbearance  period  is 
repaid. 

Dated:  November  4, 1994. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Ftrdvral 
Housing  Commissioner. 

[FR  Doc.  95-1633  Filed  l-20-9.=i:  8:45  am] 

BILLING  CODE  4210-27-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

28  CFR  Part  90 
[OJP  No.  1015c] 
RIN1121-AA27 

Grants  to  Combat  Violent  Crimes 
Against  Women 

agency:  Office  of  lustice  Programs.    . 

Department  of  Justice. 

ACTION:  Proposed  rule;  correction. 

summary:  On  December  28.  19'J4  in  :iO 
FR  06830,  a  proposed  rule  was 
published  implementing  and  requesting 
comments  on  the  Grants  to  Combat 
Violence  Against  Women  Program  as 
authorized  by  Sections  2001  through 
20UG  cf  the  Omnibus  Crime  Control  aiiil 
Safe  Streets  .Act  of  1908.  as  amended  bv 
Title  IV.  Section  40121  of  the  Violent 
Crinu!  Control  and  Law  Lnforcc^mtnt 
Act  of  1994.  In  the  section  'Tor  FurtluT 
Information  Contact"  the  incurroct 
telophone  number  for  the  Department  of 
Justice,"  Response  Center  was  li:,tod.  This 
documont  corrects  that  inar.ruracy  and 
lists  tho  p.'-djjr-r  :ui:;:!)or. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Department  of  lustice  Kespons': 
Center  at  1-800-521-67:0  or  f202)  :i()7- 
1480. 

Olga  K.  Trujillu. 

(jancnil  Coun.<tl.  Ufficrriflu^tkf  l'i'r.;njms. 
IFR  Dor.  95-1030  Fik-d  \-2(V-n3;  H:i'>  nni] 

BILLING  COOE  4410-1S-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  773 
RIN  1029-AB80 

Notification  and  Permit  Processing 

AGENCY:  Office  of  Surface!  .Muiiug 

Reclamation  and  Ijiforrement.  Interior 

Department. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  The  Office  of  Surface  Nfining 
Reclamation  and  Enforcement  (OSM)  of 
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the  U.S.  Department  of  the  Interior 
extended  until  February  27, 1995,  the 
public  comment  period  on  the  proposed 
rule  published  in  the  October  26, 1994. 
Federal  Register  (59  FR  53884).  The 
extension  notice  was  published  Friday, 
December  23, 1994.  Federal  Register  (59 
FR  66287).  This  correction  provides  an 
INTERNET  address  where  comments 
can  be  filed  electronically  through  the 
end  of  the  comment  period. 
DATES:  Written  comments:  OSM  will 
accept  written  comments  on  the 
proposed  rule  until  5:00  p.m.  Eastern 
time  on  February  27, 1995. 
ADDRESSES:  Written  comments:  Hand 
deliver  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Administrative  Record,  Room  660,  800 
North  Capitol  St.,  Washington,  DC;  or 
mail  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Administrative  Record,  Room  660  NC, 
1951  Constitution  Avenue  NW., 
Washington,  DC  20240. 

Comments  may  also  be  sent  through 
the  INTERNET  to  Scott  Boyce,  Branch  of 
Research  and  Technical  Standards, 
INTERNET  address: 
OSMRULES@OSMRE.GOV.  Copies  of 
any  messages  received  electronically 
will  be  filed  with  the  Administration 
Record.  Please  note  that  this  address  is 
different  from  the  address  specified  in 
the  proposed  rule  (59  FR  53884). 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Boyce,  Branch  of  Research  and 
Technical  Standards,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue.  NW..  Room  640 
NC.  Washington.  DC  20240;  telephone 
(202)  343-3839. 

SUPPLEMENTARY  INFORMATION:  On 
October  26,  1994  (59  FR  53884),  OSM 
published  a  proposed  rule  which  would 
require  the  regulatory  authority  to 
provide  to  each  person  who  was  a  party 
to  an  informal  conference  its  written 
findings  granting,  requiring 
modification  of,  or  denying  a  permit 
application.  The  rulemaking  would  also 
require  both  that  an  approved  permit 
contain  in  its  permit  area  only  lands  for 
which  the  applicant  has  established  a 
right-to-enter  and  commence  surface 
coal  mining  and  reclamation  operations, 
and  that  compliance  with  an  approved 
permit  be  based  on  activities  to  be 
conducted  solely  upon  such  lands. 

The  comment  period  for  the  proposed 
rule,  which  was  scheduled  to  close  on 
December  27,  1994.  was  extended  until 
February  27. 1995  (59  FR  66287).  This 
notice  provides  an  INTERNET  address 
where  comments  can  be  filed 
electronically.  A  different  INTERNET 
address  was  published  in  the  proposed 


rule  (59  FR  53864)  which  was  vaUd 
through  December  27, 1994.  Any 
comments  to  the  proposed  rule  filed  via 
the  INTERNET  during  the  60-day 
extension  period  should  be  sent  to  the 
address  given  in  this  notice.  Comments 
will  be  accepted  until  5  p.m.  local  time 
on  February  27. 1995. 

Dated:  )anuary  13, 1995. 
Mary  Josie  Blanchard, 

Acting  Assistant  Director,  Program  Support. 
|FR  Doc.  95-1639  Filed  1-20-95;  8:45  am] 

BILUNG  CODE  4310-06-M 


National  Park  Service 
36  CFR  Part  7 
RIN  1024-AC28 

Pictured  Roclis  National  Lakeshore; 
Hunting  Closure 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

summary:  The  National  Park  Service 
(NPS),  Pictm-ed  Rocks  National 
Lakeshore,  is  proposing  regulations 
closing  developed  and  high  visitor  use 
areas  of  the  lakeshore  to  hunting  in  the 
interest  of  public  safety.  Hunting  in 
such  developed  and  high  visitor  use 
areas  can  constitute  a  hazard  to  the 
safety  of  the  visiting  public.  The  NPS 
solicits  comments  from  the  public, 
including  hunters,  on  the  proposal. 
DATES:  Comments  are  requested  by 
March  24.  1995. 

addresses:  All  comments  should  be 
addressed  to  the  Superintendent, 
Pictured  Rocks  National  Lakeshore,  P.O. 
Box  40,  Munising,  Michigan  49862. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Hach,  Chief  of  Visitor  Services 
and  Land  Management,  Pictured  Rocks 
National  Lakeshore,  P.O.  Box  40, 
Munising,  MI  49862.  Telephone  (906) 
387-2607. 

SUPPLEMENTARY  INFORMATION: 

Background 

Pictured  Rocks  National  Lakeshore's 
legislative  authority.  Public  Law  89-668 
(80  Stat.  922),  states  'The  Secretary, 
after  consultation  with  the  Michigan 
Department  of  Conservation,  may 
designate  zones  and  establish  periods 
where  and  when  no  hunting  shall  be 
permitted  for  reasons  of  public  safety, 
administration,  or  public  use  and 
enjoyment."  Pictured  Rocks  National 
Lakeshore  has  already  consulted  with 
the  Michigan  Department  of  Natural 
Resources  on  this  issue,  as  well  as  with 
other  interested  groups  including  the 
Michigan  United  Conservation  Clubs, 


areas  hunters,  and  other  interested  local 
individuals. 

The  National  Park  Services' 
Management  Guidelines  (specifically 
Chapter  8,  "Use  of  the  Parks")  state  that 
the  protection  of  park  visitors  and 
providing  for  visitor  safety  is  a  primary 
goal  of  park  management,  and  that  the 
Service  may  establish  regulations  or 
closures  that  are  more  restrictive  than 
applicable  state  regulations  based  on  a 
finding  that  such  restrictions  are 
necessary  for  pubfic  safety,  resource 
protection,  or  visitor  enjoyment.  With 
the  increased  niunber  of  visitors  to  the 
lakeshore  in  recent  years  (CY  93 
visitation  was  613,000),  and  the  increase 
of  hunting  activities  within  lakeshore 
boundaries,  conflicts  between  hunters 
and  non-hunters  could  directly  affect 
the  safety  of  the  visiting  public  in  the 
developed  areas. 

Options  Considered 

According  to  the  park's  enabling 
legislation,  hunting  in  the  lakeshore  is 
managed  according  to  the  State  of 
Michigan's  Department  of  Natural 
Resources'  hunting  regulations  and 
those  specific  regulations  contained  in 
the  Superintendent's  Compendium, 
which  prohibits  spotlighting  in 
accordance  with  36  CFR  2.2(e). 
Continuing  under  the  existing 
guidelines  is  dangerous  from  a  safety 
point  of  view.  A  total  ban  on  hunting  is 
neither  practical  nor  necessary.  This 
proposed  limited  closure  is  in 
accordance  with  stated  overall 
management  objectives. 

Effects  of  Revision 

Much  of  the  high  public  use  area  at 
the  western  end  of  the  lakeshore  is 
situated  within  the  corporate  limits  of 
the  City  of  Munising  in  which  the 
discharge  of  a  firearm  is  already 
prohibited. 

The  lakeshore's  developed  areas,  such 
as  campgrounds,  parking  lots,  and 
overlooks,  are  heavily  used  by  the 
visiting  public.  Hunting  in  such  heavily 
used  areas  constitutes  a  hazard  to  the 
safety  of  the  visiting  public.  State  of 
Michigan  regulations  already  prohibit 
hunting  within  150  yards  of  occupied 
dwellings  and  associated  structures  for 
similar  public  safety  reasons.  Stale 
regulations  currently  permit  hunting 
within  road  rights-of-way  (ROW's),  but 
because  of  the  heavy  vohune  of  traffic 
on  NPS  owned  roads  within  the 
lakeshore,  hunting  within  these  ROW's 
is  not  conducive  to  the  promotion  of 
visitor  safety  and  enjoyment. 

The  heaviest  public  use  period  for  the 
lakeshore  occurs  between  April  1  and 
Labor  Day  when  the  lakeshore  receives 
approximately  73%  of  its  annual 


visitation.  During  this  period,  the 
proposed  regulation  would  prohibit 
hunting  within  the  park,  as  it  is  now 
done  in  Michigan  State  Parks. 

The  NPS  proposal  would  clarify  the 
lakeshore  hunting  closure  areas  as 
follows: 

1.  Sand  Point  area:  All  that  portion  of 
Sand  Point  described  as  the  area  below 
the  top  of  the  bluff  in  Sections  19  and 
30,  T47N.  R18W,  and  that  area  situated 
within  the  corporate  limits  of  the  City 
of  Munising.  including  the  Sand  Point 
Road. 

2.  Developed  Public  Use  Areas: 

a.  The  area  within  150  yards  of  any 
campsite  located  within  the  Little 
Beaver,  Twelvemile  Beach,  and 
Hurricane  River  Campground  (upper 
and  lower). 

b.  The  developed  areas  of  Miners 
Castle,  Chapel  Basin,  Au  Sable,  Log 
Slide,  Grand  Sable  Lake,  Sable  Falls, 
Grand  Sable  Visitor  Center,  Grand 
Marais  Quarters,  and  Coast  Guard  Point. 
Within  these  areas,  hunting  would  be 
closod  150  yards  from  any  overlook, 
vehicle  parking  lot,  or  visitor  use 
building  and  within  100  feet  of  certain 
trails,  platforms,  and  the  centerline  of 
NPS  owned  roadways. 

3.  Hunting  would  be  prohibited 
parkwide  during  the  period  of  April  1 
through  Labor  Day  in  keeping  with 
existing  state  park  prohibitions. 

Public  Participation 

The  NPS  solicits  comments  and 
information  from  all  segments  of  the 
publiio,  including  hunters  and  other 
park  Users  with  an  interest  in  this  area, 
on  recommended  ways  in  which  to 
promnto  public  safety  and  enjoyment  in 
accordance  with  the  above  discussion. 

Persons  submitting  comments  based 
on  the  above  discussion  should  identify 
clearly  and  specifically  the  aspects  of 
hunting  closures  that  they  feel  should  or 
should  not  be  regulated  and  how. 
Specific  reasons  should  be  provided  to 
support  such  recommendations. 

All  comments  received  by  the  NPS  at 
the  address  and  by  the  date  listed  above 
will  be  considered  in  the  development 
of  any  proposed  regulations. 

Drafting  Information 

The  author  of  the.se  regulations  is 
Larry  Hach,  Chief  of  Visitor  Services 
and  Uijid  Management,  Pictured  Rocks 
National  Lakeshore. 

Papenvork  Reduction  Act 

This  revision  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq. 
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Compliance  With  Other  Laws 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  The  Department 
of  Interior  certifies  that  this  docxunent 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  The  economic 
effects  of  this  rule-making  are  local  in 
nature  and  negligible  in  scope. 

The  National  Park  Service  has 
determined  that  this  proposed  revision 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment, 
health  and  safety  because  it  is  not 
expected  to: 

(a)  Increase  public  use  to  the  extent  of 
compromising  the  nature  and  character 
of  the  area  or  causing  physical  damage 
to  it; 

(b)  Introduce  non-compatihle  uses 
which  might  compromise  the  nature 
and  characteristics  of  the  area,  or  cause 
physical  damage  to  it; 

(c)  Conflict  with  adjacent  ownerships 
or  land  uses;  or 

(d)  Cause  a  nuisance  to  adjacent 
owners  or  occupants. 

Based  upon  this  determination,  the 
proposed  revision  is  categorically 
excluded  from  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  by 
Departmental  regulations  in  516  DM  6, 
(49  FR  21438).  As  such,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  has 
been  prepared. 

List  of  Subjects  in  36  CFR  Part  7 

National  parks.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  36  CFR  Chapter  I  as 
follows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  Part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.  3,  9a.  4G0(q). 
4r)2(k);  Sec.  7.96  also  issued  under  D.C.  Code 
8-137  (1981)  and  D.C.  Code  40-721  (1981). 

2.  Section  7.32  is  amended  by  adding 
paragraph  (c)  to  read  as  follows: 

§7.32    Pictured  Rocks  National  Lakeshore. 

•         »         •         »        « 

(c)  Hunting.  The  following  Lakeshore 
areas  are  closed  to  hunting: 

(1)  Sand  Point  area.  All  that  portion 
of  Sand  Point  described  as  the  area 
below  the  top  of  the  bluff  in  Sections  19 
and  30,  T47N,  R18W,  and  that  area 
situated  within  the  corporate  limits  of 


the  City  of  Munising,  including  the 
Sand  Point  Road. 

(2)  Developed  public  use  areas,  (i)  The 
area  within  150  yards  of  any  campsite 
located  within  the  Little  Beaver, 
Twelvemile  Beach,  and  Hurricane  River 
Campground  (upper  and  lower). 

(ii)  The  developed  areas  of  Miners 
Castle,  Chapel  Basin,  Au  Sable.  Log 
Slide,  Grand  Sable  Lake,  Sable  Falls, 
Grand  Sable  Visitor  Center,  Grand 
Marais  Quarters,  and  Coast  Guard  Point. 
Within  these  areas,  hunting  is 
prohibited  within  150  yards  of  any 
overlook,  vehicle  parking  lot,  or  visitor 
use  building  and  within  100  feet  of 
certain  trails,  platforms,  and  the 
centerline  of  NPS  owned  roadways. 

(3)  Hunting  season.  Hunting  is 
prohibited  parkwide  during  the  period 
of  April  1  through  Labor  Day  in 
accordance  with  existing  State  Park 
hunting  prohibitions. 

Dated:  November  9,  1994. 

George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

IFR  Doc.  95-1576  Filed  1-20-95:  8:45  am] 

BILLING  CODE  4310-70-M 


DEPARTMENT  OF  COMMERCE 

Patefit  and  Trademark  Office 

37  CFR  Part  10 
[Docket  No.  930366-43T9] 
RIN  0651-AA65 

Cross-Appeals  in  Patent  and 
Trademark  Office  Disciplinary 
Proceedings 

AGENCY:  Patent  and  Trademark  Offirj«. 

Commerce. 

ACTION:  Proposed  rulemaking. 


SUMMARY:  On  July  21,  1993,  the  Patent 
and  Trademark  Office  (PTO)  prnpused 
amending  a  rule  of  practice  in 
practitioner  disciplinary  proceedings. 
58  FR  38994.  The  proposed  rule  change 
provides  for  a  time  period  for  a  party  to 
a  disciplinary  proceeding  to  file  a  cross- 
appeal,  after  the  other  party  (the 
respondent  or  the  Director  of  the  Office 
of  Enrollment  and  Discipline)  to  the . 
proceeding  has  appealed  from  the  initial 
decision  of  the  administrative  law  judge 
(ALJ)  to  the  Commissioner.  Currently. 
PTO  rules  do  not  provide  for  such  a 
time  period.  A  party  in  a  disciplinary 
proceeding  may  be  interested  in 
appealing  only  if  the  other  party  has 
'  appealed.  Allowing  a  time  period  for 
filing  a  cross-appeal  will  give  parties  to 
disciplinary  cases  more  ficxibility  after 
an  initial  decision  by  the  administrative 
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law  judge  and  will  avoid  the  necessity 
of  filing  contingent  appeal  simply  to 
preserve  rights  in  the  event  the  other 
party  files  an  appeal. 

One  comment  to  the  rule  change 
proposed  on  July  21, 1993.  was  received 
suggesting  substantive  changes.  This 
second  notice  adopts  that  suggested 
change. 

DATES:  Written  comments  must  be 
received  on  or  before  February  22, 1995 
to  ensure  consideration.  An  oral  hearing 
will  not  be  conducted. 
ADDRESSES:  Address  written  comments 
to  Commissioner  of  Patents  and 
Trademarks.  Box  OED,  Washington,  DC 
20231,  marked  to  the  attention  of  Harr\- 
I.  Moatz.  Written  comments  will  be 
available  for  public  inspection  in  Suite 
318,  on  the  5th  floor  of  Crystal  Park  I. 
located  at  2011  Crystal  Drive.  Arlington. 
Vin^inia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  I.  Moatz  by  telephone  at  (703) 
308-5273  or  by  mail  marked  to  his 
attention  and  addressed  to 
Commissioner  of  Palt-nts  and 
Trademarks.  Box  OED.  Washington. 
D.C.  20231. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Rulemaking  was  published 
in  the  Federal  Register  (58  FR  38994)  on 
July  21,  1993.  and  in  the  Official  Cazcttc 
of  the  PTO  (1153  Off.  Gaz.  32)  on 
.^llgust  10.  1993.  Comments  wore  due 
,\ugust  20. 1993.  One  comment  was 
received.  The  comment  suggested  a 
substantive  change  to  the  original 
proposed  rulemaking.  The  PTO  has 
ado{)ted  the  change  and  is  now 
publishing  a  second  notice  requesting 
( omments  on  the  amended  notice. 

Pursuant  to  37  CFR  10.132  et  scq..  the 
Director  of  the  Office  of  Enrollment  and 
Discipline  within  the  PTO  may  initiate 
a  disciplinary  proceeding  against  a 
practitioner.  If  the  proceeding  is 
contested  by  the  practitioner  and  the; 
Director  continues  to  prosecute,  an  ALJ 
for  the  Department  of  Commerce  enters 
an  initial  decision  which  includes 
findings  of  fact,  conclusions  of  law  and 
an  order.  37  CFR  §10.154. 

Either  party  to  the  proceeding  may 
appeal  from  the  initial  decision  of  the 
ALJ  to  the  Commissioner  within  thirty 
(30)  days  of  the  date  of  the  decision.  37 
CFR  §  io. 155(a).  However,  prior  to  this 
proposed  rule  change.  §  101.155(a)  did 
not  provide  for  the  filing  of  a  cross- 
appeal. 

With  regard  to  interference 
proceedings.  37  CFR  §  1.304(a) 
addresses  the  filing  of  cross-appeals  by 
stating  in  pertinent  part  that: 

the  time  for  filing  a  cross-appeal  [to  the  Court 
of  Appeals  for  the  Federal  Circuit]  or  cross- 
action  |in  a  district  court)  expires  (1)  14  days 


after  ser\ice  of  the  notice  of  appeal  or  the 
summons  and  complaint  or  (2)  two  months 
after  the  date  of  decision  of  the  Board  of 
Patent  Appeals  and  Interferences,  whichever 
is  later. 

The  proposed  rule  change  is  similar  to 
the  cross-appeal  authorized  in 
interference  proceedings. 

Response  to  and  Analysis  of  Comment 

The  single  comment  suggested  that 
the  second  sentence  of  the  proposed 
§  10.155(a)  be  modified  by  adding 
"pursuant  to  §  10.142"  after  "(1)  14  days 
after  service  of  the  appeal"  to  make 
clear  that  the  period  for  filing  a  cross- 
appeal  or  reply  brief  runs  from  service 
pursuant  to  §  10.142.  The  suggestion  is 
being  adopted.  The  comment  further 
suggested  that  the  fifth  sentence  in  the 
rule  proposed  on  July  21. 1993.  be 
separated  into  three  new  sentences.  The 
first  and  second  new  sentences  make 
clear  that  "the  other  party  to  an  appeal 
or  cross-appeal  may  hie  a  reply  brief," 
and  that  a  "reply  brief  by  the 
respondent"  is  to  be  "served  in 
dupUcate  with  the  Director."  The  third 
new  sentence  provides  a  date  certain  for 
filing  any  reply  brief  by  avoiding 
uncertainty  as  to  when  "receipt"  of  an 
appeal,  cross-appeal  or  copy  thereof 
occurs,  and  by  relying  on  the  date  of 
"service  pursuant  to  §  10.142"  of  an 
appeal,  cross-appeal,  or  a  copy  thereof. 
The  suggestions  have  been  adopted  in 
the  proposed  rules. 

Other  Considerations 

This  rule  change  conforms  with  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  IJ.S.C.  f.OU.-/ se/.), 
E.xecutivc  Orders  12G12  and  12866,  and 
the  FaiMjrwork  Reduction  Act  of  1980. 
44U.S.C.  3501  ctscq. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy. 
Small  Business  Administration,  that  the 
rule  change  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (Regulatory 
Flexibility  Act.  5  U.S.C.  605(b)).  The 
principal  impact  of  the  rule  change  is  to 
provide  a  time  period  to  file  cross- 
appeal  in  a  PTO  disciplinary 
proceeding.  See  the  original  notice  of 
proposed  rulemaking  published  in  the 
Federal  Register.  58  FR  at  38996. 

The  PTO  has  tletermined  that  the  rule 
change  has  no  Federalism  implications 
affecting  the  relationship  between  the 
National  Government  and  the  States  as 
outlined  in  E.xecutive  Order  12612.  The 
Office  of  Management  has  determined 
that  the  rule  change  is  not  significant  for 
the  purposes  of  Executive  Order  12866. 

The  rule  change  will  not  impose  a 
burden  under  the  Paperwork  Reduction 


Act  of  1980.  44  U.S.C.  3501  et  seq.. 
since  no  record  keeping  or  reporting 
requirements  within  the  coverage  of  the 
Act  are  placed  upon  the  public. 

Lis!  of  Subjects  in  37  CFR  Part  10 

Administrative  practice  and 
procedure.  Inventions  and  patents. 
Lawyers.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  and  pursuant  to  the  authority 
contained  in  35  U.S.C.  6,  the  PTO 
proposes  to  amend  37  CFR  part  10  as 
follows,  wherein  deletions  are  indicated 
by  brackets  ((  1)  and  additions  by 
arrows  (><): 

PART  10— REPRESENTATION  OF 
OTHERS  BEFORE  THE  PATENT  AND 
TRADEMARK  OFFICE 

1.  The  authority  citation  for  37  CFR 
part  10  would  continue  to  read  as 
follows: 

Authority:  5  U.S.C.  500: 15  U.S.C.  1123;  35 
U.S.C.  6.  31.32.41. 

2.  Section  10.155  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  10.155    Appeal  to  the  Commissioner. 

(a)  Within  thirty  (30)  days  from  the 
date  of  the  initial  decision  of  the 
administrative  law  judge  under 
§  10.154.  either  party  may  appeal  to  the 
Commissioner.  >If  an  appeal  is  taken, 
the  time  for  filing  a  cross-appeal  expires 
(1)  14  days  after  the  date  of  service  of 
the  appeal  pursuant  to  §  10.142  or  (2)  30 
days  after  the  date  of  the  initial  decision 
of  the  administrative  law  judge, 
whichever  is  later.<  An  appeal  >or  cross 
appeal<  by  the  respondent  will  be  filed 
and  served  with  the  Director  in 
duplicate  and  will  include  exceptions  to 
the  decisions  of  the  administrative  law 
judge  and  supporting  reasons  for  those 
exceptions.  If  the  Director  files  the 
appeal  >or  cross-appeal<.  the  Director 
shall  serve  >on  the  other  party<  a  copy 
of  the  appeal  >or  cross-appeak.  >The 
other  party  to  an  appeal  or  cross-appeal 
may  file  a  reply  brief.  A  respondent's 
reply  brief  shall  be  filed  and  served  in 
duplicate  with  the  Director.  The  time  for 
filing  any  reply  brief  expires<  [Within] 
thirty  (30)  days  after  >the  date  of< 
[receipt]  >service  pursuant  to  §  10.142< 
of  an  appeal  >,  cross-appeak  or  copy 
thereof[,  the  other  party  may  file  a  reply 
brief,  in  duplicate  with  the  Director].  If 
the  Director  files  [the]  >a<  reply  brief, 
the  Director  shall  serve  >on  the  other 
party<  a  copy  of  the  reply  brief.  Upon 
the  filing  of  an  appeal  >,  cross  appeal, 
if  any,<  and  [a]  reply  brief  >s<,  if  any. 
the  Director  shall  transmit  the  entire 
record  to  the  Commissioner. 


Dated:  January  13,  1995. 
Michael  K.  Kirk, 

Deputy  Assistant  Secretary  of  Commerce  and 
Deputy  Commissioner  of  Patents  and 
Trademarks. 

IFRDoc.  95-1602  Filed  1-20-95;  8:45  am) 
BILUNG  CODE  3510-16-^ 


DEPARTMENT  OF  ENERGY 
48  CFR  Parts  912,  952  and  970 

Acquisition  Regulation;  Project 
Control  System 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Withdrawal  of  Proposed  Rule. 

SUMMARY:  DOE  is  hereby  withdrawing  a 
proposal  to  amend  the  Department  of 
Energy  Acquisition  Regulation  (DEAR). 
The  proposed  change  would  have 
revised  coverage  addressing  the  use  of 
contractor  project  control  systems. 
Subsequent  to  release  of  the  notice  of 
proposed  rulemaking,  the  Department 
decided  to  further  revise  its  policies  for 
applying  control  systems  to  the 
management  of  contractor  projects.  At 
this  time,  the  control  system  policies  are 
continuing  to  be  defined,  and  no  final 
rulemaking  can  be  implemented  until 
the  program  requirements  are  finalized, 
at  v*hich  time,  a  new  notice  of  proposed 
rulemaking  will  be  published. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  M.  Smith,  Procurement  Policy 
Division  (HR-521.1),  Department  of 
Enra^y,  1000  Independence  Avenue, 
S\V.,  Washington,  D.C.  20585,  (202) 
586-8189. 

SUPPLEMENTARY  INFORMATION: 

I.  B.Tckgroimd. 

II.  Detailed  Listing  of  Changes. 

L  Background 

Amendments  to  48  CFR  Parts  912,  952 
and  970  were  announced  in  a  notice  of 
proposed  rulemaking  in  the  February  8, 
1994.  Federal  Register  (59  FR  5751).' 
DOE  invited  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  data,  views  or  arguments 
with  respect  to  the  DEAR  amendments 
set  forth  in  the  notice  of  proposed 
rulemaking.  The  public  comment  period 
closed  on  April  11,  1994,  a  period  of  60 
days.  During  that  period,  comments 
were  received  from  two  interested 
part  es  who  questioned  whether  the 


language  of  the  proposed  rulemaking 
was  sufficiently  clear.  The  Department 
will  consider  these  comments  in  the 
development  of  any  future  rulemaking. 

IL  Detailed  Listing  of  Changes 

The  proposed  new  subpart  912.70  is 
withdrawn.  The  proposed  revisions  of 
sections  952.212-73  and  970.5204-50 
are  withdrawn. 

List  of  Subjects  in  48  CFR  Parts  912, 
952,  and  970 

Government  Procurement. 

Issued  in  Washington,  D.C,  on  January  13, 
1995. 

Richard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 

and  Assistance  Management. 

[FR  Doc.  95-1641  Filed  1-20-95;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1023 

[Ex  Parte  No.  MC-100  (Sut)-No.  6)] 

Single  State  Insurance  Registration 
[Petition  of  Lees  Permit  Service,  et  al.] 

AGENCY:  interstate  Commerce 

Commission. 

ACTION:  Proposed  rule;  withdrawal. 


SUMMARY:  The  Commission  is 
withdrawing  its  proposal  to  provide 
registration  procedures  tailored  to  the 
operations  of  carriers  under  temporary 
authorities.  On  evaluating  the  public 
comments  on  its  proposal,  the 
Commission  has  determined  that  the 
proposed  procedures  are  unnecessary. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  H.  Schwartz,  (202)  927-5299  or 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATION:  In 
response  to  a  petition  jointly  filed  by 
motor  carrier  consulting  companies 
Lee's  Permit  Service  and  Little  Debby's 
Tag  Service,  the  Commission  proposed 
to  amend  the  Single  State  Registration 
System  (SSRS)  rules  it  had  promulgated 
in  Single  State  Insusance  Registration,  9 
I.C.C.2d  610  (1993).  Petitioners  had 
stated  that  delays  by  States  in  issuing 
registration  receipts  for  new  grants  of 
emergency  temporary  authority  or 


temporary  authority  had  in  turn  delayed 
initiation  of  service,  thereby 
diminishing  or  negating  the  usefulness 
of  those  authorities. 

To  address  this  problem,  the 
Commission  proposed  expedited 
registration  procedures  for  carriers 
operating  under  temporary  authorities. 
The  Commission  published  notice  of  its 
proposal  in  the  Federal  Register  on  May 
25,  1994  (59  FR  27002)  and  invited 
interested  parties  to  submit  comments. 

The  Commission  received  comments 
from  the  National  Conference  of  State 
Transportation  Specialists  and  the 
National  Association  of  Regulatory 
Utility  Commissioners,  among  others, 
opposing  the  proposed  regulations.  It 
received  only  a  few  terse  comments  in 
favor  of  the  regulations.  No  commenters 
cited  any  specific  examples  of  delays  by 
States  in  issuing  registration  receipts. 
The  Commission  concludes  that  the 
comments  do  not  show  that  the 
procedures  under  the  rules  currently  in 
effect  pose  problems  for  motor  carriers. 
Rather,  it  appears  that  the  States  are 
resolving  any  problems  they  encounter 
in  the  incipient  stages  of  the  registration 
program  and  that  modification  of  the 
registration  regulations  is  unnecessary. 
The  Commission  is  therefore 
withdrawing  the  proposed  rules  and 
discontinuing  the  proceeding. 

Additional  information  is  contained 
in  the  Commission's  decision.  To  obtain 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretar}',  Room  2215.  Interstate 
Commerce  Commission.  1201 
Constitution  Avenue.  N.W., 
Washington,  DC  20423.  Telojihono: 
(202)  927-7428.  (Assislanre  for  the 
hearing  impaired  is  available  through 
TDD  service  (202)  927-5721.) 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Authority:  49  U..S.C.  10X21  a:i<l  11306;  5 
U.S.C.  553. 

Decided:  January'  9,  l'.)95. 

By  the  Commission,  Chairman  .Mi  Donald, 
Vice  Chairman  .Morynn,  and  f^jinmissioners 
Simmons  and  Owen. 

Vernon  A.  Williams. 

Socrclnry. 

jFR  Doc.  95-102'.)  Filod  l-Jl)-9o;  3:45  ani| 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  \han  rules  or 
proposed  rules  tf^t  are  applicat>le  to  the 
pubJic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  arxj 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  docurnents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-129-1] 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  impact 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  five  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Hoalth  Inspection  Service  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  these 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
<lisseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  himian  environment.  Based  on  its 
findings  of  no  significant  impact,  the 


Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA.  room  1141, 
South  Building.  14th  Street  and 
Independence  Avenue  SVV., 
Washington.  DC.  between  8  a.m.  and 
^x30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits.  BBEP,  APHIS, 
USDA.  room  850,  Federal  Building, 
6505  Belcrest  Road.  Hyattsville,  MD 
20782,  (301)  436-7612.  For  copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact,  write  to  Mr. 
Clayton  Givens  at  the  same  address. 
Please  refer  to  the  permit  numbers  listed 
below  when  ordering  documents. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  nuist  be  obtained  bcifort;  a 
regulated  article  may  be  introtlucod  into 
the  United  States.  The  regulatitms  .set 
forth  the  procedures  for  obtaining  a 


limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  th( 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and.  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  each  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  te.sting  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessments  and  findings  or  no 
significant  impac:t,  which  an;  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature, 
prnvi<le  the  public  with  documeiitatiuii 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

rnvinmnienlal  assc;ssments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the;  following  gonc^tically 
engineered  organisms: 


Permit  No. 

Permittee 

Date  issued 

Organisms 

Field  test  lo 
cation 

94-221-01  

94-213-^1  

94-217-02       

Monsanto  Agri- 
cultural Com- 
pany. 

University  of 
Wisconsin. 

Monsanto  Agri- 
cultural Com- 
pany. 

AgrEvo  USA  ... 

University  of 
Wisconsin. 

10-27-94 
10-31-94 
10-31-94 

11-10-94 
1 1-21-94 

Wheat  plants  genetically  engineered  to  express  tolerance  to 
the  herbicide  glyphosate  and  marker  genes. 

Cranberry  plants  genetically  engineered  to  express  a  gene 
from  Bacillus  thuringiensis  subsp.  kurstaki  (Btk)  for  resist- 
ance to  lepidopteran  insects. 

Potato  plants  genetically  engineered  to  express  a  gene  from 
Bacillus  thuringiensis  subsp.  tenebnonis  (Btt)  for  resistance 
to  coleopteran  insects  and  to  express  a  gene  for  resist- 
ance to  potato  leaf  roll  virus. 

Canola  plants  genetically  engineered  to  express  tolerance  to 
the  herbicide  glufosinate. 

Antibiotic  producing  Rhizobium  strain,  to  inhibit  growth  of 
closely  related  bacteria  in  the  soil. 

Arizona. 

Wisconsin. 

California. 

94-280-01  

Florida. 
California. 

94-207-02  

Wisconsin. 

The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 


The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et'seq.), 
(2)  Regulations  of  the  Council  on 


Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 


USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979,  and  44 
FR  51272-51274,  August  31. 1979). 

Done  in  Washington,  DC,  this  17th  day  of 
January  1995. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

|FR  Doc.  95-1635  Filed  1-20-95;  8:45  am) 
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Foreign  Agricultural  Service 

American  Commonwealth  Management 
Service  Company;  Demonstration  of 
Safe  Drinking  Water  Technologies  in 
Mexico 

AGENCY:  Foreign  Agricultural  Service 

(FAS). 

ACTION:  Notice  of  Intent. 

ACTIVITY:  FAS/Intemational  Cooperation 
and  Development  intends  to  enter  into 
<-m  agreement  with  the  American 
Commonwealth  Management  Service 
Company  for  a  project  to  demonstrate 
safe  drinking  water  technologies  in 
Mexico.  Federal  funding  is  administered 
by  FAS/ICD  for  the  U.S.  Environmental 
Protection  Agency. 

authority:  Section  1458  of  the  National 
Agricultural  Research.  Extension  and 
Teaching  Policy  Act  of  1977,  as 
amended  (7  USC  3291).  and  the  Food 
Security  Act  of  1985  (Public  Law  99- 
198). 

FAS/ICD  announces  the  availability  of 
funds  in  fiscal  year  1995  (FY1995)  to" 
enter  into  an  agreement  with  the 
American  Commonwealth  Management 
Service  (ACMS)  Company  to  jointly 
fund  the  project  entitled 
"Demonstration  of  Safe  Drinking  Water 
Technologies  in  Mexico."  Technical 
program  assistance  cost  is  shared  jointly 
by  the  Government  and  ACMS.  The 
prim$ry  goal  of  this  project  is  to  develop 
and  package  plant  technologies  for  the 
control  of  toxic  chemicals  and  micro- 
organisms in  drinking  water. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  An 
estimated  S370.000  in  federal  funds  will 
be  available  in  FY1995  to  support  this 
two-yaar  project. 

Information  on  proposed  Agreement 
58-3148-5-008  may  be  obtained  from: 
USDA/FAS/MSD,  0664  South  Bldg., 
Washington,  DC  20250-1067. 

Dated:  January  13, 1995. 
Nancy  |.  Crof). 

Contracting  Officer. 

|FR  Doc.  95-1559  Filed  1-20-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  institute  of  Standards  and 
Technology 

[Docket  No.  940684-4315] 

RIN  0693-AB32 

Approval  of  Federal  Information 
Processing  Standards  Publication  21- 
4,  COBOL 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  TTie  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  has  approved  a  revision  of 
Federal  Information  Processing 
Standard  21-3.  COBOL,  which  will  be 
published  as  FIPS  Publication  21-4. 

•  summary:  On  July  11. 1994  (59  FR 
35312-35315),  notice  was  published  in 
the  Federal  Register  that  a  revision  to 
Federal  Information  Processing 
Standard  21-4,  COBOL,  was  being 
proposed  for  Federal  use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
the  revised  standard  was  reviewed  by 
NIST.  On  the  basis  of  this  review,  NIST 
recommended  that  the  Secretary 
approve  the  revised  standard  as  a 
Federal  Information  Processing 
Standards  Publication  (FIPS),  and 
prepared  a  detailed  justification 
document  for  the  Secretary's  review  in 
support  of  that  recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary  is 
part  of  the  public  record  and  is  available 
for  inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility,  Room  6020. 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues.  NW,  Washington,  DC  20230. 

This  FIPS  contains  two  sections:  (1) 
An  announcement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATE:  This  revised  standard  is 
effective  July  17,  1995. 
ADDRESSES:  Interested  parties  may 
purchase  copies  of  this  revised 
standard,  including  the  technical 
specifications  section,  from  the  National 
Technical  Information  Service  (NTIS). 
Specific  ordering  information  from 
NTIS  for  this  standard  is  set  out  in  the 
Where  to  Obtain  Copies  Section  of  the 
announcement  .section  of  the  standard. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Arnold  Johnson,  telephone  (301) 
975-3247,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899. 

Dated:  January  13, 1995. 
Samuel  Kramer, 

Associate  Director. 

Federal  Information  Processing 
Standards  Publication  21-4 

(Date) 

Announcing  the  Standard  for  COBOL 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBSJ  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  (NISTJ  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the 
Federal  Property  and  Adminstrative 
Services  Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987.  Public 
Law  100-235. 

1.  Name  of  Standard.  COBOL  (FIPS 
PUB  21-4). 

2.  Cateogory  of  Standard.  Software 
Standard,  Programming  Language. 

3.  Explanation.  This  publication 
announces  the  adoption  of  American 
National  Standard  COBOL,  as  specified 
in  ANSI  X3. 23-1985,  X3.23a-iy89  and 
ANSI  X3.23b-1993,  as  a  Federal 
Information  Processing  Standard  (FIPS). 
This  revision  supersedes  FIPS  PUB  21- 
3  and  reflects  corrections  and 
clarifications  to  the  COBOL 
specifications.  The  American  National 
Standards  define  the  elements  of  the 
COBOL  programming  language  and  the 
rules  for  their  use.  The  purpose  of  the 
standards  is  to  promote  portabilitv  of 
COBOL  programs  for  use  on  a  varicity  of 
data  processing  systems.  The  standards 
are  used  by  implcmentors  as  the 
n;ference  authority  in  developing 
processors  and  by  users  who  need  to 
know  the  precise  syntactic  and  semantic 
rules  of  the  standard  language. 

4.  Approving  Authority.  Secn-tary  of 
Commerce. 

5.  Maintenance  Agency.  Department 
of  Commerce,  National  Institute  of 
.Standards  and  Technology  (NI.ST). 

6.  Cro.ss  Index. 

a.  American  National  Standanl  for 
Information  Svstems — Programming 
Language— COBOL.  ANSI  X3.23-19H5. 
ISO  1989-1985. 

b.  American  National  Standard  for 
Information  Systems — Programming 
Language — Intrinsic  Function  Module 
for  COBOL.  ANSI  X3.23a-1989. 

c.  American  National  Standard  for 
Information  Systems — Programming 
Language — Correction  and  Clarification 
Amendment  for  COBOL,  ANSI  X3.23b- 
1993. 


JMI 


4400 


Federal  Register  /  Vol.  60.  No.  14  /  Monday.  January  23.  1995  /  Notices 


7.  Related  Documents.* 

a.  Federal  Infonnation  Resources 
Management  Regulation  (FIRMR) 
Subpart  201.20.303.  Standards,  and 
Subpart  201.39.1002.  Federal  Standards. 

b.  Federal  Information  Processing 
Standards  Publication  29.  Interpretation 
Procedures  for  Federal  Information 
Processing  Standards  for  Software. 

c.  NBS  Special  Publication  400-117. 
Selection  and  Use  of  General-Purpose 
Programming  Languages. 

8.  Objectives.  Federal  standards  for 
high  level  programming  languages 
permit  Federal  departments  and 
agencies  to  exercise  more  effective 
control  over  the  production,  - 
management,  and  use  of  the 
Government's  information  resources. 
The  primary  objectives  of  Federal 
programming  language  standards  are: 
— to  encourage  more  effective  utilization 

and  management  of  programmers  by 
insuring  that  programming  skills 
acquired  on  one  job  are  transportable 
to  other  jobs,  thereby  reducing  the 
cost  of  programmer  re-training; 
— to  reduce  the  cost  of  program 
development  by  achieving  the 
increased  programmer  productivity 
that  is  inherent  in  the  use  of  high 
level  programming  languages; 
— to  reduce  the  overall  software  costs  by 
making  it  easier  and  less  expensive  to 
maintain  programs  and  to  transfer 
programs  among  different  computer 
systems,  including  replacement 
systems;  and 
— to  protect  the  existing  software  assets 
of  the  Federal  Government  by 
insuring  to  the  maximal  feasible 
extent  that  Federal  programming 
language  standards  arc  technically 
sound  and  that  subsequent  revisions 
are  compatible  with  the  installed 
base. 
9.  Applicability. 

a.  Federal  standards  for  high  level 
programming  languages  should  be  used 
for  computer  applications  and  programs 
that  are  either  developed  or  acquired  for 
government  use.  FIPS  COBOL  is  one  of 
the  high  level  programming  language 
standards  provided  for  use  by  all 
Federal  departments  and  agencies.  FIPS 

'*  COBOL  is  especially  suited  for 
applications  that  emphasize  the 
manipulation  of  characters,  records, 
files,  and  input/output  (in  contrast  to 
those  primarily  concerned  with 
scientific  and  numeric  computations). 

b.  The  use  of  FIPS  high  level 
programming  languages  is  strongly 


recommended  when  one  or  more  of  the 

following  situations  exist: 

— It  is  anticipated  that  the  life  of  the 
program  will  be  longer  than  the  life  of 
the  presently  utilized  equipment. 

—The  application  or  program  is  under 
constant  review  for  updating  of  the 
specifications,  and  changes  may  result 
frequently. 

— The  application  is  being  designed  and 
programmed  centrally  for  a 
decentralized  system  that  employs 
computers  of  different  makes,  models 
and  configurations. 

— ^The  program  will  or  might  be  run  on 
equipment  other  than  for  which  the 
program  is  initially  written. 

— The  program  is  to  oe  understood  and 
maintained  by  programmers  other 
than  the  original  ones. 

— The  advantages  of  improved  program 
design,  debugging,  documentation 
and  intelligibility  can  be  obtained 
through  the  use  of  this  high  level 
language  regardless  of  interchange 
potential. 

— ^The  program  is  or  is  likely  to  be  used 
by  organizations  outside  the  Federal 
Government  (i.e..  State  and  local 
goveriunents.  and  others). 

c.  Nonstandard  language  features 
should  be  used  only  when  the  needed 
operation  or  function  cannot  reasonably 
be  implemented  with  the  standard 
features  alone.  Although  nonstandard 
language  features  can  be  very  useful,  it 
should  be  recognized  that  their  use  may 
make  the  interchange  of  programs  and 
future  conversion  to  a  revised  standard 
or  replacement  processor  more  difficult 

and  costly. 

d.  It  is  recognized  that  programmatic 
requirements  may  be  more 
economically,  and  efficiently  satisfied 
through  the  use  of  report  generation, 
database  management,  or  text 
processing  languages.  The  use  of  any 
facility  should  be  considered  in  the 
context  of  system  life,  system  cost,  data 
integrity,  and  the  potential  for  data 
sharing. 

e.  programmatic  requirements  may  be 
also  more  economically  and  efficiently 
satisfied  by  the  use  of  automatic 
program  generators.  However,  if  the 
final  output  of  a  program  generator  is  a 
COBOL  source  program,  then  the 
resulting  program  should  conform  to  the 
conditions  and  specifications  of  FIPS 
COBOL. 

f.  When  it  is  determined  that  a 
programming  language  that  has  been 
adopted  as  a  FIPS  is  to  be  used  for  an 


application  or  program,  a  processor 
conforming  to  the  FIPS  programming 
language  shall  be  used,  if  available.  It  is 
not  intended  that  existing  programs  be 
rewritten  solely  for  the  purpose  of 
conforming  to  a  FIPS  programming 
language.  If  a  program  is  to  be  part  of 
an  existing  application  written  in  a 
programming  language  not  conforming 
to  a  FIPS,  the  language  processor  used 
for  the  existing  application  may  be  used 
for  the  new  program. 

10.  Specifications.  FIPS  COBOL 
specifications  are  the  same  as  American 
National  Standard  COBOL  as  specified 
in  ANSI  X3. 23-1985  ANSI  X3.23a-1989 
and  ANSI  X3.23b-1993. 

ANSI  X3. 23-1985.  ANSI  X3.23a-1989  ' 
and  ANSI  X3.23a-1993  specify  the  form 
of  a  program  written  in  COBOL,  formats 
for  data,  and  rules  for  program  and  data 
interpretation. 

The  standards  do  not  specify  limits  on 
the  size  of  programs,  minimum  system 
requirements,  the  means  of  supervisory 
control  of  programs,  or  the  means  of 
transforming  programs  internally  for 
processing. 

In  addition,  the  following 
requirements  apply: 

a.  For  purposes  of  FIPS  COBOL,  the 
modules  defined  in  ANSI  X3. 23-1985 
and  ANSI  X3.23a-1989  are  combined 
into  three  subsets  and  four  optional 
modules.  The  three  subsets  aie 
identified  as  Minimum,  Intermediate, 
and  High.  The  four  optional  modules 
are  Report  Writer.  Commimication, 
Debug,  and  Segmentation.  These  four 
optional  modules  may  be  associated 
with  any  of  the  subsets. 

The  high  subset  is  composed  of  all 
language  elements  of  the  highest  level  of 
all  required  modules.  The  intermediate 
subset  is  composed  of  all  language 
elements  of  level  1  of  all  required 
modules  except  the  Intrinsic  Function 
module.  The  minimum  subset  is 
composed  of  all  language  elements  of 
level  1  of  the  Nucleus.  Sequential  W). 
and  Inter-Program  Communication 
modules. 

The  following  table  reflects  the 
composition  of  the  required  subsets  and 
the  relationship  of  the  subsets  and  the 
optional  modules.  The  numbers  in  the 
table  refer  to  the  level  within  a  module 
as  designated  in  ANSI  X3. 23-1985  and 
ANSI  X3.23A-1989.  and  a  dash  denotes 
the  corresponding  module  is  omitted  or 
may  be  omitted. 
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Modules 


Required: 

Nucleus  

Sequential  1-0  

Relative  1-0  

Indexed  l-O  

Inter-Program  Communication 

Sort-Merge  , 

Source  Text  Manipulation  , 

Intrinsic  Function , 

Optional: 

Report  Writer 

Communication  ; 

Detoug 

Segmentation 


•Refers  to  most  recent  revision  of  FIPS  PUBS. 


b.  A  facility  must  be  available  in  the 
processor  for  the  user  to  optionallv 
spedfy  monitoring  of  the  source 
program  at  compile  time.  The 
monitoring  may  be  specified  for  a  FIPS 
COBOL  subset,  for  any  of  the  optional 
modules,  for  all  of  the  obsolete  language 
elements  included  in  the  processor,  or 
for  a  combination  of  a  FIPS  COBOL 
subset,  optional  modules,  and  all 
obsolete  elements.  The  monitoring  mav 
be  specified  for  any  FIPS  COBOL  subset 
at  or  below  the  highest  subset  for  which 
the  processor  is  implemented  and  for  a 
level  of  an  optional  module  at  or  below 
the  level  of  the  optional  module  for 
which  the  processor  is  implemented. 
The  monitoring  is  an  analysis  of  the 
syntax  used  in  the  source  program 
against  the  syntax  included  in  the  user 
selected  FIPS  COBOL  subset  and 
optional  modules.  Any  syntax  used  in 
the  source  program  that  does  not 
conform  to  that  included  in  the  user 
seleoted  FIPS  COBOL  subset  and 
optional  modules  will  be  diagnosed  and 
iflontified  to  the  user  through  a  message 
on  the  source  program  listing.  Any 
syntdx  for  an  obsolete  language  element 
included  in  the  processor  and  used  in 
the  source  program  will  also  be 
diagnosed  and  identified  through  a 
inossiige  on  the  source  program  listing. 
The  (JHermination  of  the  need  to  flag 
any  ^iven  source  program  syntax  in 
accoi*dance  with  these  requirements 
cannot  be  logically  resolved  until  the 
.syntactic  correctness  of  the  source 
program  has  been  established.  The 
message  provided  will  identify: 
— The  level  indicator,  clause,  statement 
or  header  that  directly  contains  the 
nonconforming  or  obsolete  syntax. 
(For  the  purpose  of  this  requirement 
the  definitions  of  level  indicator, 
clause,  statement  and  header 
contained  in  American  National 
Standard  COBOL.  ANSI  X3.23-1985, 
Section  III.  Glossary,  and  the 
definition  of  syntax  contained  in 


COBOL  Subsets 


Minimum 


1  

1 

1  

-.  orl  ... 
-.  1.or2 
-.  1.or2 
-.  1.or2 


Intern^qiate 


1  

1  

1  

1  

1  

1  

1  

-.  or  1  ... 
-,  1.or2 
-.  1.or2 
-.  1.or2 


High 


2 
2 
2 
2 
2 
1 
2 
1 

-,  on 
-.  1.or2 
-,  1,or2 
-,  1 ,  or  2 


American  National  Dictionarj'  for 
Information  Processing  Systems. 
(ANDIS),  ANSI  X3.172-1990.  apply.) 
— ^The  source  program  line  and  an 
indication  of  the  beginning  location 
witliin  the  line  of  the  level  indicator, 
clause,  statement  or  header  which 
contains  the  nonconforming  or 
obsolete  syntax. 
— The  syntax  as  "nonconforming 
standard"  if  the  nonconforming 
syntax  is  included  in  the  processor 
but  is  not  within  the  user  selected 
FIPS  COBOL  subset  or  optional 
modules  unless  monitoring  is  selected 
for  the  obsolete  category;  in  that  case 
obsolete  language  elements  are  only 
flagged  as  "obsolete". 
— The  syntax  as  "nonconforming 
nonstandard"  if  the  nonconforming 
syntax  is  a  nonstandard  extension 
included  in  the  processor. 
— The  syntax  as  "obsolete"  if  the  syntax 
identified  in  the  obsolete  ciifegorv 
within  a  FIPS  COBOL  subset  or  " 
optional  module  included  in  tlie 
processor. 

11.  Implementation.  The 
implementation  of  FIPS  COBOL 
involves  three  areas  of  consideration: 
acquisition  of  COBOL  processors, 
interpretation  of  FIPS  COBOL,  and 
validation  of  COBOL  processors. 

11.1     Acquisition  of  COBOL 
Pmcessors.  This  publication  is  effective 
July  17,  1995.  COBOL  processors 
acquired  for  Federal  use  after  this  date 
should  implement  at  least  one  of  the 
required  subsets  of  FIPS  COBOL.  If  the 
functionality  of  one  or  more  of  the 
optional  modules  meets  programmatic 
requirements,  then  those  optional 
modules  also  should  be  acquired.  Each 
optional  module  that  is  needed  to  meet 
programmatic  requirements  should  be 
explicitly  cited  as  a  requirement  in  the 
order  for  the  processor.  Conformance  to 
FIPS  COBOL  should  be  considered 
whether  COBOL  processors  are 
developed  internally,  acquired  as  part  of 


an  ADP  system  procurement,  acquired 
by  separate  procurement,  used  under  an 
ADP  leasing  arrangement,  or  specified 
for  use  in  contracts  for  programming 
ser\'ices. 

A  transition  period  provides  time  for 
industry-  to  produce  COBOL  processors 
conforming  to  the  standard.  The 
transition  period  begins  on  the  effective 
date  and  continues  for  one  (1)  yoar 
thereafter.  The  following  appiv  during 
the  transition  period: 

a.  The  provisions  of  FIPS  PUB  21-:< 
apply  to  processors  ordered  before  the 
effective  date  but  delivered  subsequent 
to  the  effective  date. 

b.  The  provisions  of  this  publication 
apply  to  orders  placed  after  the  effedive 
date;  however,  a  processor  conforming 
to  FIPS  PUB  21-4.  if  available,  may  bo 
acquired  for  use  prior  to  the  cffoctivo 
date.  If  a  conforming  processor  is  not 
available,  a  processor  conforming  to 
FIPS  PUB  21-3  may  be  acquired  for 
interim  use  during  the  transition  period 

1 1.2  Interpretation  of  FIPS  COBOL 
NIST  provides  for  the  resolution  of 
questions  regarding  FIPS  COBOL 
specifications  and  requirements,  ami 
issues  official  interpretations  as  n(^ui(il 
All  questions  about  the  interpretation  of 
FIPS  COBOL  should  be  addressed  to: 
National  Institute  of  .Standards  and 

Technology 
ATTN:  COBOL  Interpretation 
Technology  Building,  Room  B-154 
Gaithersburg,  MD  20899 

11.3  Validation  of  COBOL 
Processors.  NIST  provides  a  servicxj  for 
the  purpose  of  validating  the 
conformance  to  this  standard  of 
processors  offered  for  Federal 
procurement.  The  validation  system 
reports  the  nature  of  any  deviations  that 
are  detected.  This  service  is  offered  on 

a  reimbursable  basis.  Further 
information  about  the  validation  service 
can  be  obtained  from  the  Software 
Standards  Validation  Group.  COBOL 
Validation.  National  Institute  of 
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Standards  and  Technology, 
Gaithersburg.  MD  20899  (301)  975- 
3247 

12  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3306(b) 
of  Title  44,  United  States  Code.  Waivers 
shall  be  granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government-wide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  findingts).  A  copy  of  each  such 
decision,  with  procurement-sensitive  or 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology;  ATTN:  FIPS 
Waiver  Decisions,  Technology  Building. 
Room  B-154:  Gaithersburg.  MD  20899.' 

In  addition  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Commitfeo  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  tho 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  bo 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or.  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C.  Sec. 
552(b).  shall  be  part  of  the  procurement 
documentation  and  retained  by  the 
agency. 

13.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce. 


Springfield.  VA  22161.  (Sale  of  the 
included  specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  21-4 
(FIPSPUB21-4),  and  Utle.  Payment  may 
be  made  by  check,  money  order,  or 
deposit  account. 

IFR  Doc.  95-1612  Filed  1-20-95;  8:45  am] 
BILUNG  CODE  3510-CN-M 


Patent  and  Trademark  Office 

Grant  of  Certificate  of  Interim 
Extension  of  the  Term  of  U.S.  Patent 
No.  Re.  34,617  of  U.S.  Patent  No. 
4,005,196;  Olestra 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  Interim  Patent  Term 

Extension. 

SUMMARY:  The  Patent  and  Trademark 
Office  has  issued  a  certificate  under  35 
U.S.C.  §  156(d)(5}  for  a  second  one-year 
interim  extension  of  the  term  of  U.S. 
Patent  No.  Re.  34.617  of  U.S.  Patent  No. 
4.005.196  that  claims  the  food  additive 
known  as  olestra. 

FOR  FURTHER  INFORMATION  CONTACT: 
Crfirald  A.  Dost  by  telephone  at  (703) 
305-9285;  or  by  mail  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks.  Washington.  DC.  20231 
marked  to  the  attention  of  Gerald  A. 
Dost,  Special  Program  Examiner.  Office 
of  the  Deputy  Assistant  Commissioner 
for  Patent  Policy  and  Projects. 
SUPPLEMENTARY  INFORMATION:  Section 
156  of  Title  35.  United  States  Code, 
generally  provides  that  the  term  of  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  if  the  patent  claims  a 
product,  or  a  method  of  making  or  using 
a  product,  that  has  been  subject  to 
certain  defined  regulatory  review. 
Under  section  156.  a  patent  is  eligible 
for  term  extension  only  if  regulatory 
review  of  the  claimed  product  was 
completed  before  the  original  patent 
term  expired. 

On  December  3, 1993.  section  156  was 
amended  by  Pub.  L.  No.  103-179  to 
provide  that  if  the  owner  of  record  of 
the  patent  or  its  agent  reasonably 
expects  the  applicable  regulatory  review 
period  to  extend  beyond  the  expiration 
of  the  patent,  the  owner  or  its  agent  may 
submit  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks  for  an  interim  extension  of 
the  patent  term.  If  the  Commissioner 
determines  that,  except  for  permission 
to  market  or  use  the  product 
commercially,  the  patent  would  be 
eligible  for  a  statutory  extension  of  the 


patent  term,  the  Commissioner  shall 
issue  to  the  applicant  a  certificate  of 
interim  extension  for  a  period  of  not 
more  than  one  year.  The  owner  of 
record  of  the  patent  or  its  agent  may 
apply  for  a  subsequent  one-year  interim 
extension. 

On  January  7.  1994.  The  Procter  & 
Gamble  Company,  owner  of  record  in 
the  Patent  and  Trademark  Office  of  U.S. 
Patent  No.  Re.  34.617  of  U.S.  Patent  No. 
4.005.196.  filed  an  application  for 
interim  extension  of  the  term  of  the 
patent  under  35  U.S.C.  §  156(d)(5).  The 
application  states  that  the  patent  claims 
a  composition  of  matter  comprising  the 
food  additive  product  olestra.  The 
application  indicates  that  the  product  is 
currently  undergoing  a  regulatory 
review  before  the  Food  and  Drug 
Administration  for  permission  to  market 
or  use  the  product  commercially.  The 
original  term  of  the  patent  expired  on 
January  25.  1994.  On  January  14.  1994. 
a  first  one-year  interim  extension  was 
granted  under  35  U.S.C.  §  lS6(d)(5).  The 
extended  term  of  the  patent  e.xpires  on 
January  25.  1995.  On  December  1.  1994. 
applicant  requested  a  second  one-year 
interim  extension  of  the  term  of  tiie 
patent. 

Review  of  the  application  indicates 
that,  except  for  permission  to  markft  or 
use  the  product  commercially,  the 
subject  patent  would  be  eligible  for  an 
extension  of  the  patent  term  undt;r  35 
U.S.C.  §  156.  Since  it  is  apparent  that 
the  regulatory  review  period  may  extend 
beyond  the  expiration  of  the  first  cme- 
ycar  interim  extension  of  the  original 
patent  term,  a  second  one-year  interim 
extension  of  the  patent  term  undtsr  35 
U.S.C.  tj  156(d)(5)  is  appropriate. 
Accordingly,  a  second  one-year  interim 
extension  under  35  U.S.C.  §  156(d)(5)  of 
the  term  of  U.S.  Patent  No.  Re.  34.617 
of  U.S.  Patent  No.  4.005.196  has  been 
granted  from  the  expiration  of  the  first 
one-year  interim  extension  of  the 
original  expiration  date  of  the  patent 

Dated:  January  17.  1905 
Bruce  A.  Lehman. 

Assistant  Sccrrtnry  of  Commerce  und 
Commissioner  of  Patents  and  Trnd(;mnrk< 
IFR  Doc.  '(5-1003  Filed  1-20-9');  K:4^.  .im!      • 
BILLING  CODE  3510-16-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

AmeriCorps  State  Grant  Program 

ACTION:  Notice. 

SUMMARY:  In  response  to  public 
comments  on  the  proposed  1995  grant 
timeline  previously  published  in  the 
Notice  for  Proposed  Changes  in  Policies 


and  Priorities  on  October  27. 1994  (59 
FR  53963)  and  on  December  9. 1994  (59 
FR  63770),  the  Corporation  for  National 
and  Community  Service  (the 
Corporation)  has  established  new  and 
final  apphcation  deadlines  for  the 
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•USA,  Learn  and  Serve  America  Higher 
Education,  and  Learn  and  Serve 
America  K-1 2. 

FOR  FURTHER  INFORMATION  CONTACT: 
Programs  interested  in  obtaining  copies 
of  the  final  guidehnes  and  apphcations 
should  contact  their  respective  State 


following  grant  programs;  AmeriCorps 

Final  1995  Grant  Timeline  for  Appucation  Due  Dates 


Commission  or  call  the  Corporation  at 
(202)  606-5000  X.  474  between  the 
hours  of  9  a.m  and  6  p.m.  Eastern 
Standard  Time.  For  individuals  with 
disabilities,  information  will  be  made 
available  in  alternative  formats,  upon 
request. 


Renewals  

New  applicants 


AmeriCofps  state  sulxnis- 
sion 


May  1,  1995 
May  1,  1995 


Dated:  January  12, 199a. 
Terry  Russell, 
General  Counsel. 
IFR  Ooc.  95-1601  Filed  1-20-95;  8:45  am] 

BILUNQ  CODE  S0SO-28-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  Intent  To  Prepare 
Environmental  Impact  Statement  for 
the  Hardwood  Range  Expansion  and 
Related  Airspace  Actions,  Hardwood 
Range,  Wood  County.  Wl 

The  United  States  Air  Force  and  the 
Air  National  Guard  are  amiouncing  their 
intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  analyze  the 
proposed  action  regarding  the 
Hardwood  Range  expansion  into  Wood 
County  Wisconsin  and  modification 
and/or  expansion  of  related  airspace  in 
the  states  of  Iowa,  Minnesota  and 
Wisconsin.  This  action  will  be  known  as 
the  Hardwood  EIS. 

The  Air  National  Guard  proposes  to 
modify  Hardwood  Air-to-Surface 
Gunnery  Range  located  on  the  northern 
most  portion  of  Juneau  County  near  the 
town  of  Finley,  Wisconsin.  This 
proposed  action  will  expand  the  land 
area  by  approximately  7,130  acres  north 
of  the  current  boundaries  into  Wood 
County.  A  new  target  area,  an  area  for 
an  aircraft  assault  strip  and  a  new  drop 
zone  is  proposed  to  be  developed.  The 
action  will  provide  for  multi-directional 
entry  into  the  range,  allowing  each  unit 
to  accomplish  a  broader  range  of 
training,  and  helping  to  reduce  the 
ex[>eiise  incurred  in  deploying  to  more 
distant  ranges.  This  action  is  also  being 
proposed  to  enhance  operational  safety. 
The  proposed  expansion  would  ensure 
miUtary  flights  remain  over  land  owned 
or  controlled  by  the  government,  further 
increasing  safety  for  the  civilian 
population  near  the  range.  The  number 
of  aircraft  sorties  flown  annually  would 


IMI 


AmeriCorps  direct 


April  18,  1995 
May  9,  1995  ... 


Learn  &  serve  higher  Ed 


February  28.  1995 
April  12.  1995  


Learn  &  serve  K-1 2 


February  23.  1995. 
March  21.  1995. 


increase  from  3,401  to  3,966.  Restricted 
airspace  would  be  modified  to  include 
the  contiguous  new  range  boundaries  to 
ensure  the  safety  of  non-participating 
aircraft.  The  action  would  lower  the 
bottom  altitude  and  expand  the  lateral 
confines  of  the  Restricted  Airspace 
6904B.  It  would  also  increase  the 
maximum  altitude  of  R-6904A  and  R- 
6904B  from  17,000  MSL  to  25,000  MSL. 
Three  stand-alone  airspace  actions  are 
being  proposed  which  are  independent 
of  the  range  expansion.  The  first 
proposed  airspace  action  will  establish 
six  new  Military  Training  Routes 
(MTRs)  south  of  the  range  that  will 
encompass  two  ground  tracks.  The 
proposed  ground  tracks  would  be 
oriented  predominately  north-south, 
and  extend  approximately  200  Nautical 
Miles  (NM)  from  Hardwood  Range.  The 
two  ground  tracks  merge  approximately 
60  NM  south  of  the  range.  The  location 
is  southwestern  Wisconsin  and 
northeastern  Iowa.  A  total  of 
approximately  2,150  flights  would  be 
flown  annually  along  the  six  routes. 
These  MTRs  will  allow  Air  National 
Guard  and  other  military  units  closer 
training  airspace,  allowing  the  units  to 
accomplish  more  training  on  each  flight. 

The  second  airspace  proposal  will 
increase  the  number  of  sorties  flown 
from  185  to  1,340  in  the  existing  Volk 
South  Military  Operations  Area  (MO.A). 
This  MOA  is  located  south  of  Hardwood 
Range.  It  is  presently  used  in 
conjunction  with  the  range  and  other 
adjoining  airspace  for  aircraft  training 
sorties.  The  use  of  multi-directional 
entries  into  Hardwood  Range  would 
increase  utilization.  Also,  new  weapons 
and  tactics  would  require  increased  use 
of  the  Volk  South  MOA  in  conjunction 
with  adjoining  Volk  West  and  Volk  East 
MOAs. 

The  third  airspace  action  is  to  reassess 
Visual  Route-1616  for  increased 
utilization.  This  MTR  begins  in 
southeastern  Minnesota  and  traverses 
easterly  into  Hardwood  Range.  The 
utilization  would  increase  from  2,187  to 


2.423  sorties  annually.  This  increase  is 
expected  to  satisfy  users  training 
requirements. 

Alternatives  under  consideration 
include  establishing  a  new  air-to-surface 
gunnery  range,  using  the  existing  US 
Army  Range  at  Fort  McCoy,  closing 
Hardwood  Range  and  redirecting  units 
to  other  ranges,  and  the  no  action 
alternative. 

The  Air  Force  and  Air  National  Guard 
are  planning  to  conduct  a  series  of 
scoping  meetings  on  the  following  dates 
and  times  at  the  indicated  locations: 

1.  Mauston  Expo  Center,  Hickory 
Street,  Mauston,  WI.  February  14.  1995 
7:00  PM. 

2.  Independence  High  School.  108  6th 
Street,  Independence,  WI.  February  15. 
1995,  7:00  PM. 

3.  Pittsville  Community  Center,  Main 
Street  and  3rd  Avenue,  Pittsville,  Wl, 
February  16,  1995,  7:00  PM. 

4.  Tilford  Middle  School,  308  East 
13th  Street,  Vinton,  lA,  February  21. 
1995.  7:00  PM 

5.  Boscobel  Community  Center.  Oiik 
Street,  Boscobel,  WI,  February  22,  1995. 
7:00  PM. 

6.  Elkadcr  Community  School.  North 
1st  Street,  Elkader,  lA,  February  23. 
1995,7:00  PM 

The  purpose  of  these  meetings  is  to 
present  information  concerning  the 
proposed  actions  and  alternatives  under 
consideration  and  solicit  public  input 
on  issues  to  be  addressed,  effort  to  be 
expended,  and  alternatives  that  should 
be  addressed  in  the  EIS.  Questions  or 
clarifications  concerning  the  proposal, 
or  any  other  information  presented,  will 
be  answered  as  they  relate  to  the  scope 
of  the  effort  anticipated. 

The  scoping  meetings  will  provide 
opportunities  for  clarification  of  the 
proposal  and  statements  from 
representatives  of  government  agencies 
and  the  public.  Additional  presentations 
and  questions  will  be  accepted  at  the 
end  of  the  meeting.  Submission  of 
written  and  oral  comments  and 
questions  will  be  accepted.  Submission 
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of  written  comments  is  encouraged  but 
is  not  required.  Written  comments  and 
questions  of  any  length  submitted  at  the 
meeting  or  during  the  scoping  period 
will  be  considered  in  their  entirety  and 
will  carry  the  same  weight  as  oral 
comment. 

The  Air  Force  and  Air  National  Guard 
will  accept  comments  at  the  address 
below  at  any  time  during  the 
environmental  impact  analysis  process. 
To  ensure  the  Air  Force  and  the  Air 
National  Guard  have  sufficient  time  to 
consider  public  input  in  the  preparation 
of  the  Draft  EIS,  comments  should  be 
submitted  to  the  address  below  by 
March  21, 1995.  For  further  information 
concerning  the  preparation  of  the 
Hardwood  EIS.  or  to  provide  written 
comment,  contact: 
Program  Manager,  Hardwood  EIS,  Air 

National  Guard  Readiness  Center, 

ANGRC/CEVP.  3500  Fetchet  Avenue. 

Andrews  Air  Force  Base,  MD  20331- 

5157. 
Fatsy  I.  Conner. 

Air  Force  Federal  Register  l.iasion  Officer 
UK  Doc.  95-1606  Filed  J-20-95;  8:4.5  ami 

BILLING  CODE  391(M)1-P 


THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

Affordable  Housing  Advisory  Board 
Meeting 

AGENCY:  Thrift  Depositor  I'rotoctioii 

Oversight  Board. 

ACTION:  Notice  of  meetings. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.. 
announcement  is  hereby  published  for  a 
meeting  of  the  Affordable  Housing 
Advisory  Board.  The  meeting,  which 
will  be  held  in  two  sessions,  is  open  to 
the  public. 

Datenil'he  Affordable  Housing  Advison 
Btiurd  will  hold  its  meeting  in  two  sessions 
on  Februan,-  9  and  10.  1995.  in  Denver. 
Colorado: 

1.  Thursday,  February  9 — Session  I. 
Planning. 

2.  Friday.  February  10 — Session  II.  General. 
Addresses:  The  sessions  of  the  meeting 

will  be  held  at  the  followin"  lot.ation: 
1.  Februar\'  9 — Session  I,  Planning — Hyatt 

Regency  Denver,  1750  Welton  Street.  8:30 

a.m.  to  noon. 

1.  February  10 — Session  II.  General — Hyatt 

Regency  Denver.  1750  Welton  Street.  8::)d 

a.m.  to  noon. 

For  further  information  confat/:  Jill  Nevius. 
Committee  Management  Officer  Thrift 
Depositor  Protection  Oversight  Board.  808 
17th  Street.  NW..  Washington,  DC  20232 
202/416-2626. 


SUPPLEMENTARY  INFORMATION:  Section 
14(b)  of  the  Resolution  Trust 
Corporation  Completion  Act.  Public 
Law  No.  103-204.  established  the 
Affordable  Housing  Advisory  Board 
(AHAB)  to  advise  the  Thrift  Depositor 
Protection  Oversight  Board  (Oversight 
Board)  and  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
(FDIC)  on  policies  and  programs  related 
to  the  provision  of  affordable  housing. 
The  Board  consists  of  the  Secretary  of 
Housing  and  Urban  Development  [HUD] 
or  delegate;  the  Chairperson  of  the 
Board  of  Directors  of  the  FDIC,  or 
delegate;  the  Chairperson  of  the 
Oversight  Board,  or  delegate;  four 
persons  appointed  by  the  Secretary  of 
HUD  who  represent  the  interests  of 
individuals  and  organizations  involved 
in  using  the  affordable  housing 
programs,  and  two  former  members  of 
the  National  housing  Advisory  Board. 
The  AHAB's  charter  was  issued  March 
9. 1994. 

Agendas 

An  agenda  will  be  available  at  each 
session  of  the  meeting.  At  the  February 
9,  planning  session,  the  AHAB  will 
review  the  status  of  five  issues:  The 
merger  of  the  RTC  and  FDIC  affordable 
housing  programs,  financing  strategics 
and  resources,  selection  of  affordable 
housing  assets,  expansion  of  the 
Housing  Opportunity  Hotline  and 
participation  of  community  and 
nonprofit  organizations  in  the  affordable 
housing  programs.  In  addition,  there 
will  be  a  presentation  by  a 
representative  of  the  Neighborhood 
Revitalization  Program  in  Hartford, 
Connecticut.  Members  of  the  public 
who  attend  the  planning  session  will  be 
asked  to  reserve  questions  or  comments 
until  the  second  session  of  the  meeting 
on  the  following  day.  At  the  February  10 
general  session,  the  AHAB  will  receive 
reports  on  the  FDIC/RTC  affordable 
housing  program  unification;  the  FDIC's 
Division  of  Compliance  Roundtable 
meetings,  as  well  as  RTC  reports  on  its 
monitoring  and  compliance  efforts, 
expansion  of  the  Housing  Opportunity 
Hotline,  case  studies  on  good  market 
value  return  and  other  assets  purchased 
by  affordable  housing  buyers.  In 
addition,  there  will  be  a  presentation  on 
the  effectiveness  of  RTC's  title  clearance 
process.  And  the  AHAB  will  develop  its 
own  recommendations.  The  AHAB's 
chairperson  or  its  Delegated  Federal 
Officer  may  authorize  a  member  or 
members  of  the  public  to  address  the 
AHAB  during  the  public  forum  portion 
of  the  second  session. 


Statements 

Interested  persons  may  submit,  in 
writing,  data,  information  or  views  on 
the  issues  pending  before  the  Affordable 
Housing  Advisory  Board  prior^to  or  at 
the  February  10  general  session  of  the 
meeting.  Seating  is  available  on  a  first- 
come  first-served  basis  for  each  sessior> 
of  the  meeting. 

Dated:  January  18. 1995. 
Jill  Nevius, 

Committee  Munagement  Officer. 
|FR  Doc.  95-1624  Filed  1-20-95;  8:45  ami 
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National  Advisory  Board  Meeting 

AGENCY:  Thrift  Depositor  Protection 

Oversight  Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App., 
announcement  is  hereby  published  for  a 
meeting  of  the  National  Advisory  Board. 
The  meeting  is  open  to  the  public. 
DATES:  The  National  Advisory  Board 
meeting  is  scheduled  for  Thursday, 
February  10,  1995,  9  a.m.  to  12  noon. 
ADDRESSES:  The  meeting  will  be  hold  at 
the  Federal  Deposit  Insurance 
Corporation,  Board  Room  6010.  '^50 
17th  St..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jill  Nevius.  Committee  Managemuiit 
Officer,  Thrift  Depositor  Protection 
Oversight  Board.  808  17th  Street.  NW.. 
Washington.  DC  20232,  202/410-2620. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  21A(d)  of  the  Federal  Hoiik; 
Loan  Bank  .^ct,  the  Thrift  Depositor 
Protection  Oversight  Board  established  a 
National  Advisory  Board  and  six 
Regional  Advisory  Boards  to  advise  tin; 
Oversight  Board  and  the  Resolution 
Trust  Corporation  (RTC)  on  the 
disposition  of  real  property  assets  of  the; 
Corporation. 

Agenda 

A  detailed  agenda  will  be  available  at 
the  meeting.  The  meeting  will  include 
remarks  from  executives  of  the  RTC,  the 
Executive  Director  of  the  Thrift 
Depositor  Protection  Oversight  Board 
and  the  chair  of  the  National  Advisory 
Board.  In  addition,  there  will  be 
briefings  from  the  chairpersons  of  the 
six  regional  advisory  boards  on  their 
respective  meetings  held  throughout  the 
country  from  January  18  through 
February  2.  The  Board  also  will  address 
issues  involving  the  RTC  Affordable 
Housing  Disposition  Program  and  the 
tops  addressed  at  the  six  meetings:  RTC 
monitoring  and  compliance  efforts. 


program  successes  and  lessons  learned, 
and  cooperative  efforts  with  state  and 
local  governments. 

Staftements 

Interested  persons  may  submit,  in 
writing,  data,  information  or  views  on 
the  issues  pending  before  the  National 
Advisory  Board  prior  to  or  at  the 
meeting.  Seating  is  available  on  a  first 
come  first  served  basis  for  this  open 
meeting. 

Dated:  January  18, 1995. 
Jill  Nevius, 

Committee  Management  Officer. 
|FR  Doc.  95-1625  Filed  1-20-95;  8:45  amj 
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DEPARTMENT  OF  EDUCATION 

Advisory  Council  on  Education 
Statistics  Nominations 

AGENCY:  Department  of  Education. 
ACTION:  Acceptance  of  Nominations  for 
Membership  on  the  Advisory  Council 
on  Education  Statistics  (ACES). 


1.  Introduction — New  reauthorizing 
legislation  for  the  National  Center  for 
Education  Statistics,  (NCES)  in  the 
Office  of  Educational  Research  and 
Improvement,  directs  the  Secretary  of 
Education  to  expand  the  membership  of 
the  Advisory  Council  on  Education 
Statistics.  In  accordance  with  this 
directive,  notice  is  hereby  given  that  the 
Secretary  of  Education  is  accepting 
nominations  of  individuals  who  are 
qualified  to  advise  NCES,  as  described 
elsewhere  in  this  Notice.  NCES  collects, 
analyzes  and  reports  on  the  condition  of 
education  in  the  United  States.  (Section 
405  of  P.L.  103-382,  hnproving 
America's  School  Act,  October  20,  1994; 
108  Stat.  3513,4055.) 

2.  Description  of  the -Council— The 
Council  shall  consist  of  18  public 
members.  (Previously,  there  were  7 
public  members.)  There  will  be  three 
members  from  each  of  the  following 
categories:  practicing  educators, 
education  policymakers,  professional 
statisticians,  education  researchers, 
experts  in  educational  measurement, 
and  the  general  public. 

Members  of  the  Coimdl  shall  be 
appointed  by  the  Secretary  for  three 
year  terms,  except  that  some  initial 
terms  may  be  shorter  to  avoid  the 
expiration  of  more  than  six  members  in 
the  same  calendar  year.  The  Council  is 
required  to  meet  at  least  two  times  a 
year. 

3.  Functions  of  the  Council— The 
Council  has  responsibility  to: 

(a)  Review  policies  for  the  operation 
of  NCES  and  advise  the  Commissioner 


of  NCES  on  standards  to  ensure  that 
statistics  and  other  information 
disseminated  by  the  Center  are  of  high 
quality  end  not  subject  to  partisan 
political  influence;  and 

(b)  Advise  the  Commissioner  and  the 
National  Assessment  Governing  Board 
on  technical  and  statistical  matters 
related  to  the  National  Assessment  of 
Educational  Progress. 

4.  Nomination  Categories — 
Nominations  are  being  requested  for  the 
6  categories  cited  above. 

5.  Nomination  Procedures — 
Nominations  should  include  the 
nonimee's  name,  address,  telephone 
number  and  brief  biography  and  be 
mailed,  no  later  than  February  10, 1995. 
to  Diane  Rossi,  U.S.  Department  of 
Education,  Office  of  the  Secretary  of 
Education.  600  Independence  Avenue, 
SW,  Room  6100.  Washington.  DC 
20202-0106.  Individuals  may  nominate 
themselves  for  consideration. 

Dated:  January- 17. 1995. 

Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

|FR  Doc.  95-1623  Filed  1-20-95;  8:45  am) 
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Arbitration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Arbitration  Panel 
Decision  Under  the  Randolph-Sheppard 
Act. 


JMI 


SUMMARY:  Notice  is  hereby  given  that  on 
January  13, 1992,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
State  of  Michigan.  Michigan 
Commission  for  the  Blind,  Petitioner  v. 
U.S.  Postal  Service.  Respondent.  This 
panel  was  convened  by  the  Secretary  of 
the  U.S.  Department  of  Education 
pursuant  to  20  U.S.C.  107d-2.  The 
Randolph-Sheppard  Act  (the  Act) 
creates  a  priority  for  blind  individuals 
to  operate  vending  facihties  on  Federal 
property.  Under  the  Act,  State  licensing 
agencies  dissatisfied  with  Federal 
operation  of  the  vending  facility 
program  authorized  under  the  Act  may 
file  an  arbitration  complaint  with  the 
Secretary  of  Education. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  F.  Arsnow,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  3230,  Switzer  Building, 
Washington,  D.C.  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298.  A  copy  of 
the  fiill  text  of  the  arbitration  panel 


decision  may  be  obtained  from  this 
contact. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  107d-2(c)  of  the  Randolph- 
Sheppard  Act.  the  Secretary  publishes  a 
synopsis  of  each  arbitration  panel 
decision  affecting  the  administration  of 
vending  facilities  on  Federal  property. 

Synopsis  of  Arbitration  Panel  Decision 

Factual  Background  and  Procedural 
History 

Since  January  3.  1987,  Gamett 
Laurell,  a  blind  vendor  licensed  by  the 
Michigan  Commission  for  the  Blind  (the 
Commission),  has  operated  the  Central 
Lunchroom  that  includes  10  vending 
machines  at  the  Detroit  Bulk  Mail 
Center  (Mail  Center)  pursuant  to  an 
agreement  between  the  Commission  and 
the  U.S.  Postal  Ser\'ice  (the  Postal 
Service). 

The  Canteen  Corporation  (the 
Canteen),  also  in  an  agreement  with  the 
Postal  Service,  operated  approximately 
21  vending  machines  located  around  the 
workroom  floor  and  vending  machines 
in  non-workroom  areas  (administrative 
offices  and  in  the  truckers'  lounge).  The 
Commission  asserted  that  it  should  have 
been  allowed  to  operate  the  vending 
facilities  operated  by  the  Canteen  (in 
addition  to  the  Central  Lunchroom)  on 
a  permit  basis  and  that,  as  a  result,  the 
Postal  Service  failed  to  comply  wifll 
provisions  of  the  Randolph-Sheppard 
Act  (Act),  as  amended,  20  U.S.C.  107  el 
seq.  On  May  3, 1989.  the  U.S. 
Department  of  Education  ordered  the 
convening  of  an  arbitration  panel 
pursuant  to  20  U.S.C.  107d-l(b),  whidi 
governs  disputes  between  State 
hcensing  agencies. 

Previously,  on  Qecember  27,  1983,  the 
Postal  Service  had  notified  the 
Commission  that  it  could  bid  on  a 
vending  contract  at  the  Mail  Center.  On 
February  12, 1984,  the  Postal  Ser\'ice 
issued  a  solicitation  for  the  Central 
Lunchroom  and  snack  vending  at  the 
Mail  Center  with  offers  due  by  March 
13.  1985.  The  Commission  did  not 
submit  a  bid  on  the  basis  that  it  believed 
that  it  was  entitled  to  a  permit  for  the 
facility.  The  Central  Lunchroom  and 
snack  vending  contract  was  awarded  to 
the  Canteen  on  March  27.  1985.  for  a 
period  of  three  years,  with  two  possible 
one-year  renewals  at  the  Postal  Service's 
opUon.  The  Commission's  application 
for  a  permit  to  operate  the  Central 
Lunchroom  at  the  Mail  Center  was 
submitted  on  November  15.  1985,  and 
was  approved  by  the  Mail  Center 
manager  on  January  6, 1986.  In  October 
1987.  the  Commission  submitted  an 
application  for  the  satellite  vending 
operated  by  the  Canteen.  That 
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application  was  not  approved  by  the 
Mail  Center. 

Testifving  for  the  Commission  before 
the  arbitration  panel,  Ms.  Laurell 
asserted  that  the  vending  machines 
operated  by  the  Canteen  were  in  direct 
lompetition  with  her  operation. 
Additional  testimony  demonstrated  that 
the  Canteen,  a  national  corporation, 
purchased  in  bulk  and  could  offer  the 
same  products  as  those  available  at  the 
Commission  facility,  but  at  lower  prices, 
and  that  the  Canteen's  low  prices  were 
part  of  a  "no  profit"  or  "break,  even" 
policy,  which  was  directed  at 
benefitting  the  postal  employees.  As  a 
result,  profit  from  the  Commission 
facility  was  limited  to  approximately 
S24.o6o  per  year,  which  was  too  low  to 
make  Ms.  Laurell's  facility  a  viable 
operation  in  terms  of  sharing  of 
competing  vending  machine  income. 
I  he  Administrator  of  the  Business 
Enterprise  Program.  Michigan 
Commission  for  the  Blind,  who  was 
involved  in  setting  up  the  vendor 
facility  at  the  Mail  Center  in  1983. 
believed  that  the  assigned  blind  vendor 
should  have  been  given  priority  to 
operate  all  food  services  at  the  facility. 
Postal  Service  management  disagreed, 
asserting  that  a  blind  person  could  not 
safelv  work  on  the  workroom  floor 
hc;.ai:se  of  danger  from  mechanized 
t;quijiment  as  evidenced  by  incidents  in 
which  postal  employees  had  been  hit 
ar.cl  injured  by  mail-moving  equipment. 
The  Tustal  Service's  position  was  that 
blind  vendors  posed  a  safety  problem 
and  that,  if  it  had  been  determined  that 
the  voiuling  machines  were  to  be 
operated  by  blind  vendors,  manag(!inent 
may  have  decided  to  remove  the 
machines. 

Arbitration  Panel  Decision 

The  key  issue  of  the  dispute,  as 
identified  by  the  panel,  was  the  extent 
to  which  the  blind  vendor  should  be 
given  priority  in  operating  all  the 
vt;nding  facilities  at  the  Detroit  Bulk 
Mail  Center.  Because  the  Randolph- 
Sheppard  Act  limited  the  priority 
provided  to  blind  vendors  to  the  extent 
that  any  facility  operated  by  a  blind 
vendor  "would  not  adversely  affect  the 
interests  of  the  United  States,"  the  panel 
concluded  that  the  Postal  Service  was 
not  required  to  approve  the 
Commission's  request  to  operate  all  of 
the  vending  machines  at  the  Mail 
Center.  Specifically,  the  panel  identified 
the  possibility  for  injury  as  among  those 
circumstances  that  might  adversely 
affect  the  Federal  Government's 
interest*?.  Hence,  the  Postal  Service's 
legitimate  safety  concerns  for  a  blind 
vendor  servicing  machines  on  the 
workroom  floor  supported  its  decision 


not  to  afford  the  blind  vendor  priority 
in  operating  those  facilities.  Other 
factors  cited  by  the  panel  in  support  of 
the  Postal  Service's  position  included— 
(1)  the  potential  negative  effect  on 
employee  morale  that  would  result  from 
a  management  decision  to  eliminate 
vending  machines  from  the  work  area 
for  purposes  of  safety;  and  (2)  the 
finding  that  the  Canteen-run  vending 
machines  on  the  workroom  floor  were 
not  in  "direct  competition"  with  the 
blind  vendor  since  the  Central 
Lunchroom  operated  by  the  blind 
vendor  was  not  readily  accessible  to 
most  postal  employees. 

While  the  panel  offered  the  preceding 
rationale  for  supporting  the  Postal 
Service's  actions  in  connection  with  the 
workroom  floor  vending  machines,  the 
status  of  those  machines  could  not  be 
conclusively  decided  lUitil  the  Postal 
Service  fully  justified  its  finding  in 
writing  to  the  Secretary,  as  required 
under  the  Act.  Accordingly,  the  panel 
remanded  the  issue  of  the  working  area 
machines  to  the  Postal  Service,  either  to 
resolve  with  the  Commission  or  to 
handle  in  accordance  with  section 
107(b)  of  the  Act. 

As  to  the  non-workroom  vending 
facilities,  the  panel  concluded  that  the 
blind  vendor  should  be  given  priority  in 
operating  those  facilities  on  the  basis 
that— (1)  the  potential  safety  hazards 
that  existed  on  the  workroom  fioor  were 
not  present  at  those  sites;  and  (2)  the 
vending  machines  at  those  locations 
were  situated  in  non-mail  processing 
areas,  were  relatively  close  to  the 
Central  Lunchroom  operated  by  the 
blind  vendor,  and  were,  therefore,  in 
direct  competition  with  the  blind 
vendor's  operation.  Thus,  the  panel 
found  that  the  priority  requirement  of 
the  Act  had  been  satisfied  and  ruled  that 
the  operation  of  vending  machines  in 
the  non-workroom  area  be  turned  over 
to  the  blind  vendor  or  the  Commission 
as  soon  as  possible.  In  addition,  the 
Postal  Service  was  ordered  to  pay  an 
amount  equal  to  the  profits  from  the 
operation  of  these  machines  to  the  blind 
vendor  or  the  Commission  from  the  time 
the  option  to  operate  those  machines 
became  available  to  the  Commission. 

The  panel  member  appointed  by  the 
Commission,  concurring  in  part  and 
dissenting  in  part  with  the  majority, 
wrote  a  separate  opinion  in  which  he 
stated  that  he  would  roquire  the  Postal 
Service  to  make  restitution  to  the 
Commission  for  its  failure  to  follow  the 
law  when  it  denied  the  blind  vendor 
priority  in  operating  the  vending 
machines  at  the  Mail  Center.  The  panel 
member  also  dissented  from  the 
majority's  conclusions  concerning  the 
alleged  safety  risks  to  the  blind  vendor 


on  the  workroom  floor  and  the  panel's 
resolution  of  the  direct  versus  indirect 
competition  issue,  citing  the  absence  of 
competent,  factual  evidence  from  both 
parties. 

The  views  and  opinions  expressed  in 
the  arbitration  panel  decision  do  not 
necessarily  represent  the  views  and 
opinions  of  the  U.S.  Department  of 
Education. 

Dated:  January  17. 1995. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Behahilitative  Services. 
|FR  Dot-.  95-1577  Filed  1-20-95;  8:45  ami 
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Arbitration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Arbitration  Panel 
Decision  Under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
August  15. 1991,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Florida  Department  of  Education. 
Massachusetts  Commission  for  the 
Blind,  and  Virginia  Department  for  tlw 
Blind  and  Visually  Handicapped  v. 
United  States  Department  ofDvfensv, 
(Docket  Nos.  R-S/85-8.  67-1.  and  87-4). 
This  panel  was  convened  by  the 
Secretary  of  the  U.  S.  Department  of 
Education  pursuant  to  20  U.S.C.  107d- 
1(b).  The  Randolph-Sheppard  Act  (the 
Act)  creates  a  priority  for  blind  vendors 
to  operate  vending  facilities  on  Federal 
property.  Under  this  section  of  the  Act, 
the  State  licensing  agency  (SLA)  may 
file  a  complaint  with  the  Secretary  if  thc! 
SLA  determines  that  an  agency 
managing  or  controlling  Federal 
property  fails  to  comply  with  the  Act  or 
regulations  implementing  the  Act.  The 
Secretary  then  is  required  to  convene  an 
arbitration  panel  to  resolve  the  dispute, 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnovv.  U.S.  Department  of 
Education,  600  Independence  Avenue. 
S.VV.,  Room  3230.  Mary  E.  Switzer 
Building.  Washington.  D.C.  20202-2738 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c)).  the  Secretary 
publishes  a  synopsis  of  arbitration  panel 
decisions  affecting  the  administration  of 
vending  facilities  on  Federal  and  other 
property. 


Background 

In  1984  the  Department  of  Defense, 
through  its  agents  and  officers,  sohcited 
proposals  for  fast  food  hamburger 
operations.  The  Army  and  Air  Force 
Exchange  Service  (AAFES)  and  the 
Navy  Resale  and  Services  Support 
Office  (NAVRESSO)  subsequently 
signed  contracts  with  two  national  fast 
food  companies,  McDonald's 
Corporation  and  Burger  King 
Corporation.  By  a  contract  dated  August 
7. 1984.  the  Navy  awarded  to 
McDonald's  Corporation  exclusive 
rights  to  operate  fast  food  hamburger 
facilities  on  naval  installations  for  a 
period  of  10  years.  The  contract  signed 
by  the  Navy  involved  an  exclusive 
franchise  effort  consisting  of  the 
construction  and  operation  of  a 
miriimum  of  40  and  a  maximum  of  300 
fastiood  facilities.  These  facilities 
would  oe  owned  and  operated  by  the 
McDonald's  Corporation.  On  May  15. 
1984.  AAFES  purchased  a  franchise 
from  the  Burger  King  Corporation.  The 
AAFES  contract  involved  the 
construction  of  185  franchised  facilities. 
Under  the  terms  of  the  AAFES  contract, 
the  Burger  King  facilities  were  to  be 
operated  by  AAFES,  with  a  portion  of 
the  profits  being  remitted  to  Burger 
King. 

The  SLAs  in  the  four  States  initially 
protested  the  preceding  fast  food 
contracts.  They  were  in  Florida. 
Massachusetts,  Virginia,  and  Kansas. 
The  Kansas  Department  of 
Rehabilitative  Services  subsequently 
withdrew  its  request  for  arbitration. 

These  SLAs,  through  representative 
organizations,  brought  two  actions  in 
United  States  District  Court  for  the 
District  of  Columbia  regarding  the 
alleged  violations  of  the  Act  by  the 
Seccefary  of  Defense  and  the  Socrotarifts 
of  Nhw.  Army,  and  Air  Force,  along 
with  NAVRESSO  and  AAFES 
pensonnel.  The  SLAs  requested  the 
Court  to  terminate  the  contracts  with 
McDonald's  and  Burger  King 
Corporations. 

The  Court  held  that  the  Act  did  not 
apply  to  the  disputed  contracts. 
Randolph-Sheppard  Vendors  of 
America  v.  Weinberger,  602  F.  Supp. 
1007  (D.D.C.  1985).  On  appeal,  the 
Unifud  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  held  that 
plaintiffs  were  required  to  first  pursue 
and  exhaust  any  available  remedies 
under  the  Act  before  seeking  judicial 
relief,  Randolph-Sheppard  Vendors  of 
America  v.  Weinberger,  795  F.2d.  90 
(D.C,  Cir.  1986). 

On  April  5,  1985,  the  Florida 
Department  of  Education,  the  SLA, 
requested  the  Secretary  of  Education  to 
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convene  an  arbitration  panel  concerning 
the  McDonald's  contract  with  the 
Department  of  Navy.  On  December  31, 
1986.  this  request  was  amended  to 
include  the  Burger  King  Corporation 
contract.  The  SLA  alleged  that  the 
Department  of  Defense  (DOD)  failed  to 
give  notice  to  any  SLA  regarding  the 
solicitation  of  proposals  for  fast  food 
service  on  Navy,  Army,  and  Air  Force 
installations  and  that  the  awarding  of 
the  contracts  to  McDonald's  and  Burger 
King  Corporations  without  regard  to  the 
priority  given  to  blind  vendors  by 
Congress  was  a  violation  of  the  Act. 

In  addition,  the  Florida  Department  of 
Education  alleged  that  the  McDonald's 
and  Burger  King  franchises  on  military 
installations  placed  a  limitation  upon 
the  placement  of  blind  vending  facilities 
and  that  by  imposing^uch  a  limitation 
DOD  failed  to  submit  a  justification  in 
writing  to  the  Secretary  of  Education 
seeking  a  Secretarial  Determination 
pursuant  to  20  U.S.C.  107(b). 

On  October  21, 1986,  the 
Massachusetts  Commission  for  the 
Blind  requested  arbitration  concerning 
McDonald's  contract  with  the 
Department  of  the  Navy  and  on  March 
25,  1987,  amended  its  request  to  include 
the  Burger  King  Corporation  contract 
with  AAFES.  Similarly,  on  November 
28,  1986,  the  Virginia  Department  for 
the  Blind  and  Visually  Handicapped 
requested  arbitration  concerning 
McDonald's  Corporation  contract  with 
the  Department  of  Navy  and  on  August 
5,  1988.  amended  its  complaint  to 
include  the  Burger  King  Corporation 
contract  with  AAFES. 

By  letter  dated  April  24.  1987,  the 
arbitration  complaints  of  Florida, 
Massachusetts,  and  Virginia  were 
consolidated  into  one  complaint,  and 
hearings  were  held  by  the  arbitration 
panel  on  July  20,  1988  and  November 
15,  1988  at  the  United  States 
Department  of  Education  Headquarters 
Office  in  Washington,  D.C. 

Arbitration  Panel  Decisinr 

In  an  Interim  Award  dated  January  31, 
1990,  the  arbitration  panel  found  that 
DOD  violated  the  Randolph-Sheppard 
Act  and  applicable  regulations. 

The  panel  concluded  that  DOD  failed 
to  notify  the  SLAs  of  its  intention  to 
solicit  bids  for  vending  facilities.  DOD 
contended  that  it  was  not  obligated  to 
notify  the  SLAs.  The  panel  ruled  that 
the  explicit  notice  requirements 
established  by  Congress  in  34  CFR 
395.31(c)  are  evidence  of  Congressional 
intent  that  SLAs  be  afforded  adequate 
opportunity  to  protect  their  interests  by 
receiving  advance  notification  of  the 
Federal  Government's  plans  to 
purchase,  lease,  renovate,  or  otherwise 


acquire  property  that  might  trigger  an 
obligation  to  provide  priority  for  blind 
vendors. 

Finally,  the  arbitration  panel  found 
that  DOD  failed  to  meet  the 
requirements  of  section  107b,  which 
states  in  relevant  part  that  "Any 
limitation  on  the  placement  or  operation 
of  a  vending  facility  based  on  a  finding 
that  such  placement  or  operation  would 
adversely  affect  the  interests  of  the 
United  States  shall  be  fully  justified  to 
the  Secretary,  who  shall  determine 
whether  such  limitation  is  justified." 
The  arbitration  panel  concluded  that, 
whether  or  not  DOD  believed  it  would 
gain  approval  from  the  Secretary  of 
Education  regarding  its  limitation 
request,  DOD  was  required  to  seek  the 
Secretary's  approval  pursuant  to  section 
107b. 

In  dissent  one  panel  member  agreed 
with  the  District  Court  interpretation  of 
the  statutory  meaning  of  the  words 
"priority"  and  "limitation."  That  panel 
member  stated  that  DOD's  solicitation 
for  fast  food  operations  does  not  come 
within  the  statutory  or  regulatory 
definition  of  cafeteria  and  that, 
therefore,  no  violation  of  the  Act  and 
regulations  occurred. 

The  arbitration  panel  retained 
jurisdiction  of  the  complaint  for  the    . 
purpose  of  determining  remedy  and 
other  remaining  aspects  of  the  dispute. 
On  August  15.  1991,  the  arbitration 
panel  rendered  its  final  award  and 
opinion  on  remedy. 

The  panel  riiledthat  AAFES  should 
contact  the  petitioner  SLAs  in  each 
State  where  a  Burger  King  facility  now 
exists  and  should  establish  a  procoduri' 
acceptable  to  the  SLAs  for  identifying, 
training,  and  installing.blind  vendors  as 
managers  of  all  current  and  future 
Burger  King  operations  conducted 
within  their  jurisdiction  pursuant  to  the 
disputed  contract.  Additionally,  DOD 
should  give  the  SLAs  120  days  written 
notice  of  any  new  Burger  King 
operations  to  be  established.  The  SL.A 
and  DOD  would  arrange  for 
remuneration  of  the  blind  vendor 
consistent  with  custom  and  practic«!  ol 
other  SLA-sprnsorcd  food  facilities 
under  the  Act.  Any  dislocation  of 
persons  currently  managing  these 
facilities  would  be  at  the  discretion  of 
AAFES  provided  that  the  management 
of  the  facility  would  be  transferred  to 
the  blind  vendor  upon  successful 
completion  of  training. 

Regarding  the  NAVRESSO  contract 
with  McDonald's  Corporation.  DOD 
would  provide  to  the  appropriate  SLA 
no  less  than  120  days  notice  of  any  new 
McDonald's  facility  to  be  established. 
The  SLA  then  would  determine  whether 
it  wished  to  exercise  its  priority  and  to 
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provide  funds  to  build  and  operate  a 
new  McDonald's  facility  within  its 
jurisdiction.  If  timely  notice  were 
delivered  in  writing  to  DOD  within  60 
days  after  receipt  by  the  SLA,  a  priority 
right  to  operate  the  McDonald's 
franchise  would  be  given  to  the  SLA 
and  to  a  competent,  qualified  manager 
recommended  by  the  SLA. 

Further,  NAVRESSO  within  60  days 
must  communicate  to  the  SLAs 
involved  in  the  dispute  a  plan  for 
establishing  the  priority  of  blind 
vendors  pursuant  to  the  Act  in  the  event 
that  another  McDonald's  restaurant 
would  be  established  within  the 
jurisdiction  of  these  SLAs.  The  parties 
also  would  draft  procedures  for 
communicating  notice  of  intent  to 
operate  McDonald's  restaurants  within 
the  jurisdiction  and  determine  criteria 
for  selecting  competent  blind  managers. 

Subsequently,  concurrent  court 
proceedings  before  the  United  States 
District  Court  for  the  District  of 
Columbia  regarding  this  dispute  have 
been  cancelled,  and  the  case  has  been 
dismissed. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S. 
Department  of  Education. 

Dated:  Januan,- 11.  1995. 
ludilh  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
(FR  Doc.  95-1578  Filed  1-20-95;  8:45  am] 
BILLING  CODE  4000-01-P 


Arbitration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Arbitration  Panel 
Decision  Under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
October  19.  1992,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Keith  McMuIUn  v.  Department  of 
Services  for  the  BUnd.  State  of 
Washington.  (Docket  Xo.  R-S/'Jl-8j. 
This  panel  was  convened  by  the 
Secretary  of  the  U.  S.  Department  of 
Education  pursuant  to  20  U.S.C.  107d- 
1(a).  upon  receipt  of  a  complaint  filed 
bv  petitioner,  Keith  McMullin,  on  April 
29.  1991.  The  Randolph-Sheppard  Act 
provides  a  priority  for  blind  individuals 
to  operate  vending  facilities  on  Federal 
property.  Under  this  section  of  the 
Randolph-Sheppard  Act  (the  Act),  a 
blind  licensee  dissatisfied  with  the 
State's  operation  or  administration  of 
the  vending  facility  program  authorized 
under  the  Act  may  request  a  full 
evidentiary  fair  hearing  from  the  State 


licensing  agency  (SLA).  If  the  licensee  is 
dissatisfied  with  the  State  agency's 
decision,  the  licensee  may  complain  to 
the  Secretary,  who  then  is  required  to 
convene,  an  arbitration  panel  to  resolve 
the  dispute. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow,  U.  S.  Department  of 
Education,  600  Independence  Avenue. 
S.W.,  Room  3230,  Switzer  Building, 
Washington,  D.C.  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 
SUPPLEMENTARY  INFORMATION:  Pursuant' 
to  the  Randolph-Sheppard  Act  (20 
U.S.C.  107d-2(c)).  the  Secretary 
publishes  a  synopsis  of  arbitration  panel 
decisions  affecting  the  administration  of 
vending  facilities  on  Federal  property. 

Background 

The  complainant,  Keith  McMullin,  is 
a  blind  vendor  licensed  by  the 
respondent,  the  Washington  Department 
of  Services  for  the  Blind,  pursuant  to  the 
Randolph-Sheppard  Act.  20  U.S.C.  107 
ef  seq.  "The  Department  is  the  SLA 
responsible  for  the  operation  of  the  State 
of  Washington's  vending  facility 
program  for  blind  individuals. 

On  November  13. 1964.  the  General 
Services  Administration  (GSA)  issued  a 
permit  to  the  SLA  to  operate  a  vending 
facility  at  the  Federal  Office  Building  in 
Richland,  Washington.  The  articles  to  be 
vended  were —  "magazines,  cigars, 
cigarettes  and  related  tobacco  items, 
coffee,  candy,  novelties,  ice  cream,  cold 
beverages,  greeting  cards,  cookies,  etc." 
Mr.  McMullin  operated  the  vending 
facility  from  the  time  the  building  was 
opened.  At  that  time,  a  fountain  head 
and  jet  spray  beverage  equipment  were 
installed  for  dispensing  soft  drinks  and 
juices. 

About  1965,  a  cafeteria  operation  was 
added  to  the  Federal  Office  Building, 
and  it  was  operated  under  contract 
between  GSA  and  a  private 
concessionaire.  A  dispute  arose  between 
Mr.  McMullin  and  the  operator  of  the 
cafeteria  concerning  the  sale  of  certain 
items,  including  beverages. 

On  October  22,  1970.  the  Contracting 
Officer  of  the  Operations  Branch  of  the 
Buildings  Management  Division  of  GSA 
wrote  a  letter  to  the  SLA  to  resolve  the 
dispute.  The  letter  stated  in  relevant 
part,  "The  blindstand  has  exclusive 
right  to  sell  carbonated  drinks. . .  and 
any  other  items  prepackaged  by  the 
maker  in  individual  servings. . .  The 
blindstand  is  not  authorized  to  sell 
coffee  and  other  hot  drinks,  as  these  are 


to  be  sold  by  the  cafeteria  operator 
exclusively."  The  letter  went  on  to  state 
that  the  policy  statement  had  been 
incorporated  into  the  cafeteria 
operator's  contract  and  had  been 
discussed  with  the  building  manager  in 
Richland  and  with  the  complainant  at 
the  vending  facility.  Further,  GSA 
believed  that,  with  the  agreement  of  the 
SLA,  the  issuance  of  the  letter  would 
become  a  part  of  the  operator's 
agreement  under  which  Mr.  McMuUin's 
vending  facility  operated. 

In  the  years  that  followed,  the  SLA 
treated  the  eu-rangement  made  by  GSA  as 
granting  the  vending  facility,  and 
therefore  the  licensed  vendor,  the 
exclusive  right  to  sell  carbonated 
beverages.  However,  on  May  16,  1975, 
GSA  informed  the  SLA  that  it  did  not 
believe  the  arrangement  between  them 
gave  Mr.  McMullin  the  exclusive  right 
to  sell  consumable  food  products,  such 
as  soft  drinks,  ice  cream,  and  yogurt. 
The  complainant  objected  to  what  he 
believed  to  be  a  violation  of  his 
exclusive  right,  and  the  SLA  supported 
his  position.  GSA  did  not  pursue  this 
action  until  March  14, 1979  when  the 
Chief  of  Operations  Branch  of  the 
Buildings  Management  Division  of  GS.'V 
wrote  to  the  SLA  stating,  "We  do  not 
object  to  the  blind  operator  selling  other 
drinks,  but  we  do  not  agree  that  he  has 
exclusive  rights." 

In  1986  the  private  concessionaire 
operating  the  cafeteria  ceased  doing 
business,  and  the  contract  was  assigned 
to  the  SLA.  Operation  of  the  cafeteria 
was  awarded  by  contract  to  another 
blind  vendor.  "The  contract  required  the 
sale  of  soft  drinks  as  part  of  the  full-line 
cafeteria  food  service.  How'ever,  in  a 
letter  dated  November  8,  1988,  the  SLA 
contacted  GSA  regarding  the  operation 
of  the  cafeteria.  The  SLA  stated  that  it 
did  not  request  any  change  regarding 
the  sale  of  carbonated  beverages  because 
Mr.  McMullin  had  a  permit  giving  him 
rights  to  sell  those  beverages.  The 
cafeteria  continued  to  operate  without 
selling  carbonated  beverages  until  May 
1989  when  it  again  came  to  the  attention 
of  GSA  personnel. 

In  a  letter  dated  September  14, 1989, 
the  Director  of  Real  Property 
Management  of  GSA  informed  the 
Director  of  the  SLA  that  a  new  permit 
application  should  be  made  for  the 
operation  of  the  vending  facility  because 
the  current  permit  did  not  comply  with 
regulations  governing  the  operation  of 
such  a  facility  under  the  Randolph- 
Sheppard  Act.  In  addition,  GSA  stated 
that  provisions  should  be  made  for  the 
sale  of  soft  drinks  by  the  cafeteria. 

The  SLA  made  application  for  new 
permits  for  the  operation  of  the  facility 
and  the  cafeteria.  The  application  for 
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the  cafeteria  designated  the  facility  as  a  . 
snack  bar,  which  could  sell  only  one  hot 
meal  per  day,  so  that  it  could  be 
operated  by  a  permit  rather  than  a 
contract.  On  August  23, 1990,  GSA 
issued  new  permits  effective  January  1 , 
1990.  The  permit  for  the  snack  bar. 
which  was  formerly  the  cafeteria,  listed 
items  to  be  sold  as  soft  drinks,  juice, 
coffee,  and  other  beverages.  Likewise, 
the  permit  for  the  vending  facility 
operated  by  Mr.  McMullin  listed  the 
same  items. 

Mr.  McMullin  requested  and  received 
an  evidentiary  hearing  from  the  SLA 
regarding  his  exclusive  rights  to  sell 
carbonated  'oeverages  at  the  Federal 
Office  Building  in  Richland, 
Washington.  On  April  9,  1991,  an 
Administrative  Law  Judge  (ALJ)  for  the 
State  of  Washington  rendered  a  decision 
stating  that,  "[t]he  petitioner  did  not 
have  an  exclusive  permit  to  sell 
carbonated  beverages  and  other  related 
items  at  the  canteen  at  the  Richland 
Federal  Building."  Therefore,  the  ALJ 
denied  Mr.  McMullin's  petition  for 
relief  and  for  attorney's  fees. 
Subsequently,  the  SLA  adopted  the 
ALJ's  opinion  as  final  agency  action. 

On  April  29.  1991,  the  complainant 
filed  a  request  with  the  Secretarv  of 
Education  to  convene  a  Federal 
arbitration  panel  to  review  the  decision 
of  the  SLA.  An  arbitration  hearing  was 
held  March  12  and  13,  1992. 

Arbitration  Panel  Decision 

A  majority  of  the  panel  ruled  that  Mr. 
McMiiilin  did  not  have  an  exclusive 
right  to  snll  carbonated  bev(;rages  in  the 
RicKlnnd  Federal  Office  Building.  The 
panel  concluded  that,  under  the 
Randolph-Sheppard  Act,  the  categories 
i)f  items  to  be  .sold  by  a  blind  vendor  are 
fixed  in  the  permit  granted  by  a  Federal 
propierly  managing  agency  to  a  State 
licensing  agency.  The  blind  vendor  is 
not  t|ie  recipient  of  that  permit,  nor  does 
the  vendor  have  a  contractual 
relationship  with  either  the  property 
managing  agency  or  the  State  agency. 
The  vendor  receives  only  a  license  to 
operate  the  vending  facility  under  the 
terms  of  the  permit  held  by  the  State 
agency.  The  license  is  subject  to 
revocation  or  alteration  by  the  SL\.  The 
panel  reasoned  that  Mr.  McMullin  had 
benefited  from  the  Department's 
advocacy  of  what  was  referred  to  as  his 
"exclusive  right"  to  sell  carbonated 
beverages  and  that,  when  GSA 
requested  the  SLA  to  submit  new 
permits  for  the  vending  facility  and  the 
cafeteria,  there  was  nothing  to  preclude 
the  SLA  from  changing  the  categories  of 
items  to  be  sold  at  the  vending  facility. 
The  panel  member  representing 
complainant  dissented  from  the 


majority  on  this  point  arguing  that  the 
governing  regulations  require 
involvement  of  a  blind  vendor  in 
selection  of  items  to  be  sold  and  that  the 
SLA  had  failed  to  advocate  the 
complainant's  position. 

A  majority  of  the  panel  ruled  that  Mr. 
McMullin  was  not  entitled  to 
substantive  relief.  A  different  majority 
concluded  that  the  SLA  had  so 
frequently  asserted  that  Mr.  McMullin 
had  an  exclusive  right  to  sell  carbonated 
beverages  that  its  conduct  provided  a 
strong  basis  for  complainant  to  contest 
what  he  believed  to  he  an  illegal  and 
improper  revision  of  those  rights. 
Consequently,  in  asserting  those  rights. 
Mr.  McMullin  was  forced  to  incur 
considerable  legal  fees  and  other  costs 
in  challenging  changes  made  regarding 
operation  of  his  vending  facility.  That 
majority  ruled  that  Mr.  McMullin  was 
entitled  to  an  award  of  attorney's  fees 
and  other  costs  that  he  had  incurred  in 
asserting  his  rights  because  of  his 
reliance  on  the  SLA's  longstanding 
support  of  his  position.  However,  the 
panel  member  representing  the  SLA 
considered  that  attorney's  fees  should 
be  awarded  only  to  vendors  who 
succeed  on  the  merits  of  their  claims. 

The  final  award  by  the  arbitration 
panel  held  that  Mr.  McMullin  was  not 
entitled  to  a  reinstatement  of  the  alleged 
exclusive  right  to  sell  carbonated 
beverages.  The  panel  did  not  award  him 
any  damages.  However,  the  award  did 
direct  the  SLA  to  compensate  Mr. 
McMullin  for  the  attorney's  fees  and 
other  litigation  costs  and  expenses  ho 
incurred  in  challenging  the  revisions 
made  in  the  permit  held  by  the  SLA. 

The  views  and  opinions  expressed  bv 
the  panel  do  not  necessarily  repnrsent 
the  views  and  opinions  of  the  U.S. 
Department  of  Education. 

Uiitud:  January  17.  109."). 
ludith  E.  Heumann, 

Assistant  Secretary  for  SpiH-ial  Edutation  and 
lirbabilitntiva  Scr\ices. 
IPR  Doc.  95-1579  Filed  l-20-!).'>:  H:45  am) 
BILLING  CODE  400O-01-P 
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DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award:  Dr.  Eskil 
Karison 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  600.6(a)(2)  it  is  making  a  financial 
assistance  award  under  Grant  Number 
DE-FG01-95EE15629  to  Dr.  Eskil 
Karison  of  Life  Support  Incorporated. 
The  proposed  grant  will  provide 


funding  in  the  estimated  amount  of 
$93,675  by  the  Department  of  Energy  for 
the  purpose  of  saving  energy  through 
development  of  the  inventor's  Ozone 
Generator  Dielectric  Improvement 
innovation  which  replaces  the  energy 
dissipative  glass  insulator  in  ozone 
generating  devices  with  a  high- 
dielectric,  high-breakdown-voltage 
ceramic  thin  film. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  determined  in 
accordance  with  10  CFR  600.14(e)(1) 
that  the  unsolicited  application  for 
financial  assistance  submitted  by  Dr. 
Eskil  Karison  is  meritorious  based  on 
the  general  evaluation  required  by  10 
CFR  600.14(d)  and  the  proposed  proje(  t 
represents  a  unique  idea  that  would  n(tl 
be  eligible  for  financial  assistance  under 
a  recent,  current  or  planned  solicitation 
Laboratory  tests  have  shown  this 
method  has  already  attained  a  rodu<  tioii 
in  energy  requirements  for  ozone 
production  of  about  50  percent.  Thi- 
inventor  and  principal  investigator.  Dr. 
Eskil  Karison,  who  has  over  100  patents 
and  over  twenty  years  experience  in  tin- 
field  of  ozone  generation,  will  use  his 
skills  and  experience  and  the 
engineering  facilities  of  Life  Suppon 
Incorporated  for  this  project.  The 
proposed  project  is  nut  eligible  for 
financial  assistance  under  a  recent, 
current  or  planned  solicitation  iMicausc 
the  funding  program,  the  Energv  Related 
Invention  Program  (ERIP).  has  been 
structured  since  its  beginning  in  I'r.'i  in 
operate  without  competitive 
solicitations  because  the  authori/iui.; 
legislation  directs  LRU'  to  provide 
support  for  worthy  ideas  sulnnitlcd  in 
the  public.  The  program  has  never 
issued  and  has  no  plans  to  issue  a 
competitive  solicitation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration.  .AITN:  Ro.se  Mason. 
HR-531.23.  1000  Independence 
Avenue,  SW.,  Washington.  D.C.  20.")H.'v 
The  anticipated  tenn  of  the  proposed 
grant  is  18  months  from  the  date  of 
award. 

Issued  in  Washinntoii.  IJ.C.  nn  liiniiarv  H. 
1005. 

Richard  C.  Lewis, 

Contracting  Offin-r.  Office  of  PUnt'im-ut  and 

Administration. 

IFR  Do<:.  95-1640  Filed  1-20-95:  8:45  ami 

BILLING  CODE  64S0-01-P 


International  Energy  Agency  Meeting 

AGENCY:  D«!partment  of  Energy. 
ACTION:  Notice  of  meeting. 
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summary:  The  Industry  Advisory  Board 
(lAB)  to  the  International  Energy 
Agency  (IE A)  will  meet  January  30  and 
31,  1995.  at  the  offices  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  in  Paris. 
France,  to  permit  attendance  by 
representatives  of  U.S.  company 
members  of  the  lAB  at  a  meeting  of  the 
lEA's  .Standing  Group  on  Emergency 
Questions  on  the  same  date  at  the  OECD 
offices. 

FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  M.  Bradley,  .Acting  Assistant 
General  Counsel  for  International  and 
Legal  Policy,  Department  of  Energy. 
1000  Independence  Avenue  S\V.. 
Washington,  D.C.  20585.  202-586-6738. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  252(c){l)(A)(i) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.'C.  6272(c)(l)(A)(i)).  the 
following  meeting  notice  is  provided: 
A  meeting  of  the  Industry  Advisory 
Board  (lAB)  to  the  International  Energy 
Agency  (lEA)  will  beheld  on  January  30 
and  31. 1995.  at  the  headquarters  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD).  2.  rue  Andre- 
Pascal,  Paris,  France,  beginning  at  2:30 
p.m.  on  January  30.  The  purpose  of  this 
meeting  is  to  permit  attendance  by 
representatives  of  U.S.  company 
members  of  the  lAB  at  a  meeting  of  the 
lEA's  Standing  Group  on  Emergency 
Questions  (SEQ)  which  is  scheduled  to 
be  held  at  the  OECD  on  January  30-31. 
1995.  including  a  preparatory  session 
for  company  representatives  from  2:00 
p  in.  to  2:30  p.m.  on  January  30.  The 
agenda  for  the  preparatory  session  for 
company  representatives  is  to  elicit 
views  regartling  items  on  the  agenda  for 
the  SEQ  meeting.  The  agenda  for  the 
meeting  of  the  SEQ  is  under  the  control 
of  the  SEQ.  It  is  expected  that  the 
following  draft  agenda  will  be  followed: 
1   Adoption  of  the  .'\genda 
2.  Approval  of  Summary  Record  of  the 

82nd  Meeting 
3  SEQ  Work  Program 
— Report  by  the  Secretariat  on 

Governing  Board  discussion  of  1995 

Work  Program 
— Possible  SEQ  input  to  Governing 

Board  meeting  at  ministerial  level 
— Preliminary  discussion  of 

preparations  for  1996  Work 

Program 

4.  Proposals  on  lEA  Emergency 

Response 
— Report  by  Chairman  of  the  SEQ  on 
Governing  Board  meeting  of 
December  14,  1994,  and  discussion 

5.  Emergency  Reserve  Situation  of  lEA 

Countries 
— Emergency  reserve  and  net  import 
situation  of  lEA  countries  on  July  1. 


1994 
— Emergency  reserve  and  net  import 

situation  of  lEA  countries  on 

October  1. 1994 
— Report  to  the  Governing  Board  on 

the  emergency  reserve  situation  of 

lEA  countries  on  October  1. 1994 

6.  lAB  Activities 

7.  Emergency  Management  Manual 

(EMM) 
— Governing  Board  decision  on  the 

EMM 
— European  Union  Directorate 

General  XVII  Proposals  on  the  EMM 
— Emergency  Reference  Guide  Update 

8.  The  Emergency  Response  Potential  of 

lEA  Countries 
— Status  report  on  publication 

9.  Emergency  Response  Reviews 
— Draft  revised  questionnaire  * 
— Tentative  schedule  of  reviews 

10.  Emergency  Response  Issues  in  lEA 

Candidate  Countries 
— lEA  membership  criteria 
— Participation  in  SEQ  activities 

11.  Coordinated  Emergency  Response 

Measures  (CERM)  Conference/Test 
— Discussion  of  agenda  and  work 
program  for  preparation  of  the 
CEKM  Conference/Test  to  be  held 
in  May  1995  or  September  1995 

12.  Current  Oil  Market  Situation 

13.  Emergency  Data  System  and  Related 

Questions 
—Monthly  Oil  Statistics  (MOS)  to  end 

July  1994 
—MOS  to  end  August  1994 
—MOS  to  end  September  1994 
—MOS  to  end  October  1994 
— Base  Period  Final  Consumption 

(BPFC)  Q393-Q294 
— BPFC  Q493-Q394 
— Revised  Questionnaires  A  and  B 
-<Juarterly  Oil  Forecast  Q494-Q395 

14.  Emergency  Response  Issues  Related 

to  Oil  Product  and  Refining  Issues 
— Aviation  Fuel 
— Outline  of  Joint  SEQ/Standing    - 

Group  on  the  Oil  Market  study  on 

pcpduct  specifications  and  related 

issues 
— Mission  report  on  the  5th 

International  Conference  on 

Stability  and  Handling  of  Liquid 

Products 

15.  Communications  Test 

— Report  on  test  by  the  Secretariat 
IG.  Policy  and  Legislative  Developments 
in  Member  Countries 
— Energy  Policy  and  Conservation  Act 

(U.S.) 
— Other  Country  Developments 

17.  IE  A  Dispute  Settlement  Centre: 

Panel  of  Arbitrators 
— Note  by  the  Secretariat 

18.  Any  other  Business 

As  provided  in  section  252(c)(l)(A){ii) 
of  the  Energy  Policy  and  Conservation 


Act  (42  U.S.C.  6272(c){l)(A)(ii)).  this 
meeting  is  open  only  to  representatives 
of  members  of  the  LAB  and  their 
counsel,  representatives  of  members  of 
the  SEQ,  representatives  of  the 
Departments  of  Energy,  Justice,  and 
State,  the  Federal  Trade  Commission, 
the  General  Accounting  Office. 
Committees  of  the  Congress,  the  lEA. 
and  the  European  Commission,  and 
invitees  of  the  lAB.  the  SEQ  or  the  lEA. 

Issued  in  Washington,  D.Q,  January  17. 
1995. 

Robert  R.  Nordhaus, 
General  Counsel. 

[FR  Doc.  95-1642  Filed  1-20-95;  8  4"!  am] 
BILUNG  CODE  MSO-OI-P 


Office  of  Energy  Efficiency  and 
Renewable  Energy 

Advisory  Committee  on  the 
Demonstration  and  Commercial 
Application  of  Renewable  Energy  and 
Energy  Efficiency,  Open  Meeting 

Under  the  provisions  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  86  Stat.  770),  notice  is  hereby  given 
of  the  following  meeting: 

Name:  Advisory  Committee  on  the 
Demonstration  and  Commercial  Application 
of  Renewable  Energy  and  Energy  Efficiency 
Technologies. 

Date  and  Time:  January  26. 1995,  7:00 
p.m.-lO  p.m. 

Place:  The  Marriott  Crystal  Gateway  Hotel, 
1700  Jefferson  Davis  Highway.  Arlington. 
VA.  22202 

Contact:  Thomas  W.  Sacco,  Office  of 
Technical  Assistance  (EE-542).  Energy 
Efficiency  and  Renewable  Energy.  U.S. 
Department  of  Energy,  Washington,  DC 
20585,  Telephone  202/586-0759. 

Purpose  of  Committee:  To  advise  the 
Secretary  of  Energy  on  the  development  of 
the  solicitation  and  evaluation  criteria  for 
commercialization  ventures,  and  on 
otherwise  carrying  out  her  responsibilities 
under  the  Renewable  Energy  and  Energy 
Efficiency  Technology  Competitiveness  Act 
of  1989  (Pub.  L.  101-218,  42  U.S.Q  12005), 
as  amended  by  the  Energy  Policy  Act  of  1992 
(Pub.  L.  102-486,  42  U.S.C  13201). 

Tentative  Agenda:  Briefings  and 
discussions  of: 

•  Review  of  DOE  options  for  hirinR  a 
financial  intermediary  for  program 
implementation; 

•  Formulation  of  Committee 
recommendations  to  DOE  concerning 
financial  intermediaries; 

•  Other  matters  requiring  Committee 
consideration; 

•  Public  Comment  Period  (10  minute  rule) 
Public  Participation:  The  meeting  is  open 

to  the  public.  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Memt>ers  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact  Thomas  W.  Sacco  at  the 
address  or  telephone  number  Hstcd  above. 


Requests  to  make  oral  presentations  must  be 
received  2  days  prior  to  the  n)eeting; 
rea$onable  provision  will  be  made  to  include 
the  statement  in  the  agenda.  The  Chair  of  the 
Committee  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will" facilitate  the 
orderly  conduct  of  business.  This  notice  is 
being  published  less  than  15  days  in  advance 
of  the  meeting  due  to  urgency  of 
programmatic  decisions  which  must  be  made 
by  the  end  of  January. 

Minutes:  The  minutes  of  the  meeting  will 
be  available  for  public  review  and  copying 
within  30  days  at  the  Freedom  of  Information 
Public  Reading  Room  lE-190,  Forrestal 
BuiJding.  1000  Independence  Avenue.  SW.. 
Washington.  DC,  between  9  a.m.  and  4  p  m., 
Monday  through  Friday,  except  Federal 
holjdays. 

lijsued  at  Washington,  DC,  on  |anuar>- 18. 
1995. 

Rachel  Murphy  Samuel. 

Acting  Deputy  Advisory  Committee 
Matmgement  Officer. 

[FR  Doc.  95-1643  Filed  1-20-95;  8:45  am] 

BIUMG  CODE  6450-01-«> 


Off  ce  of  Fossil  Energy 

[Docket  No.  FE  C&E  94-1 7— CertWJcattoo 
Notice-145] 

City  of  Brownsville  Public  Utilities 
Board  (PUB);  Notice  of  Filing  of  Coal 
Capability:  f>owerplant  and  Industrial 
Fuel  Use  Act 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACTION:  Notice  of  filing. 

SU»^IIIARY:  On  December  28. 1994.  City 
of  Brownsville  Public  utilities  Board, 
submitted  a  coal  capability  self- 
certjiPication  pursuant  to  section  201  of 
the  Powerplant  and  Liduslrial  fuel  Use 
Act  of  1978,  as  amended. 
ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Fuels  Programs.  Fossil  Energy.  Room 
3F-056,  FE-52  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9R24. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA).  as  amended  (42 
U.S.C.  8301  et  seq.)  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  2Gl(d).  to  the  .Secretary  of 
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Energy  prior  to  construction  or  prior  to 
operation  as  operation  as  a  base  load 
powerplant.  that  such  powerplant  has 
the  capability  to  use  coal  or  another 
alternate  fuel.  Such  certification 
establishes  compliance  with  section 
201(a)  as  of  the  date  Filed  with  the 
Department  of  Energy.  The  Secretary  is 
required  to  publish  a  notice  in  the 
Federal  Register  that  a  certification  has 
been  filed.  The  following  owner/ 
operator  of  a  proposed  new  baseload 
powerplant  has  filed  a  self-certification 
in  accordance  with  section  201(d). 
Owner:  City  of  BrovNTisville  Public 

Utilities  Board 
Operator:  rt\  of  Brownsville  PubHc 

Utilities  L'uard 
Location:  Brownsville.  Texas 
Plant  Configuration:  Combined  cycle 
Capacity:  44.8  megawatts  ' 

Fuel:  Natural  gas 
Purchasing  Entities:  City  of  Brownsville 

customers 
In-Service  Date:  late  1996. 

Issued  in  Washington,  D.C  Januar\- 17. 
1995. 

Anthony  J.  Como. 

Director,  Office  of  Coal  b-  Electricity.  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy 
(FR  Doc.  95-1644  Filed  1-20-95;  8:45  am] 

BILLING  CODE  «45O-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP95-1 49-000] 

KO  Transmission  Company; 
Application 

January  17,  1995. 

Take  notice  that  on  January  10. 1995'. 
KO  Transmission  Company  (KO 
Transmission).  139  East  Fourth  Street. 
Cincinnati.  Ohio  45202.  filed  in  Docket 
No.  CP95-1 49-000.  an  application, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  and  Part  157  and  284  of  the 
Commission's  Regulations  for  a 
certificate  of  public  convenience  and 
necessity  to  acquire  an  undivided  32.  67 
interest  in  Columbia  Gas  Transmission 
Corporation's  (Columbia)  "Kentucky 
System"  which  consists  of 
approximately  90  miles  of  pipeline  and 
related  facilities  and  100  percent  of 
"Line  AM-4"  pipeline  facilities  which 
consist  of  approximately  2.25  miles  of 
24-inch  pipe  and  .44  miles  of  12-inch 
pipe  river  crossing:  KO  Transmission  is 
also  requesting  a  blanket  certificate 
under  Subpart  G  of  the  Commission's 
Part  284  regulations  to  provide  open 
acc«ss  transportation  of  natural  gas.  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 


KO  Transmission  states  that  Columbia 
utilized  the  faciUties  to  provide  firm 
transportation  service  for  KO 
Transmission's  affiliates.  Cincinnati  Gas 
&  electric  Company  (CG&E)  and  Union 
Light,  Heat  and  Power  Company  (Union 
Light)  and  KO  Transmission  upon 
approval  of  the  application  will  service 
those  CTistomers  as  well  as  other 
shippers  on  an  open  access  basis.  KO 
Transmission  states  that  the  Kentucky 
System  extends  northeasterly  from  the 
interconnection  with  Columbia  Gulf 
Transmission  Company  near  Means. 
Kentucky  to  a  point  of  interconnection 
with  Union  Light's  facilities  at  its  Cold 
Springs.  Kentucky  station.  KO 
Transmission  explains  that  Line  AM-4 
begins  in  the  town  of  Cold  Springs. 
Kentucky,  extends  in  a  northwesterly 
direction  through  Campbell  County  and 
crosses  the  Ohio  River  to  a  point  of 
termination  with  its  connection  to  CG&E 
near  Cincinnati.  Hamilton  County. 
Ohio.  KO  Transmission  claims  that 
Columbia  was  authorized  to  abandon 
the  facilities  as  part  of  the  Commission's 
approval  of  Columbia's  June  29.  1989 
"global"  settlement.  49  FERC  1 61,071 
(1989). 

KO  Transmission  states  that  with 
respect  to  the  undivided  interest  in  the 
Kentucky  System.  Columbia  will 
continue  to  operate  KO  Transmission's 
share.  Additionally.  KO  Transmission 
explains  tliat  with  respect  to  the  100 
percent  interest  in  Line  AM-4.  the  river 
crossing  will  be  operated  by  CG&E  and 
Union  Light  pcrsilimel  who  will  allocate 
a  portion  of  their  time  to  KO 
Transmission. 

KO  Tniusmission  asserts  that  its 
proposed  FERC  Gas  Tariff  provides  that 
the  pipeline  will  operate  as  an  open 
access  carrier  and  is  generally  in 
confonnity  with  the  Conmiission's 
regulations  and  the  requirements  of 
Order  No.  G3G.  However.  KO 
Transmission  requests  a  waiver  of 
Sections  284.8(b)(4)  and  284.9(b)(4)  of 
the  Commission's  regulati(ms  requiring 
pipelines  providing  service  pursuant  to 
a  Part  284  open  access  certificate  to 
operate  an  interactivarEBB.  In  lieu  of  an 
EBB.  KO  Transmission  states  that  it  will 
operate  a  Telephone  Bulletin  Bo.inl.  KO 
Transmission  states  that  its  rates  are 
based  on  a  total  annual  cost  of  service 
of  Sl.025.171  and  are  designed  using 
the  straight  fixed  variable  methodology. 
Further.  KO  Transmission  states  that  its 
interruptible  transportation  rates  have 
been  derived  using  the  100  percent  loan 
factor  firm  transportation  rates. 

KO  Transmission  states  that  the 
purchase  price  for  both  facilities  will  bo 
the  net  depreciated  book  cost  on 
Columbia's  FERC  books  and  account  as 
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of  the  closing  date,  which  is  estimated 
to  be  approximately  $1.6  million. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
application  should,  on  or  before 
February  7, 1995,  file  with  the  Federal 
Energy  Regulatory  Commission  (825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426)  a  motion  to  intervene  or 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.214  or  385.211  and  the  Regulation 
under  the  Natural  Gas  Act,  18  CFR 
157.10.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  procedure,  a  hearing  will  be  hold 
without  further  notice  bcifore  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intiTvnno  is 
filed  within  the  time  roquire<l  henun,  if 
the  Commission  on  its  pwn  review  of 
the  matt<T  finds  that  a  grant  of  the 
rorlificatt!  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filled,  or 
if  the  Conunission  on  its  own  motion 
believes  that  a  forma!  lituiring  is 
required,  further  notii  (!  of  sudi  hearing 
will  be  duly  given. 

Under  the?  procedure  herein  provided 
for.  unless  otherwise  advistul.  it  will  be 
iinn«(cessary  for  KG  Transmission  to 
appear  or  lie  representee!  at  the  ln\iring. 
Lois  D.  Cashi!ll, 
St'cri'tiiry 

H'R  U(»  .  'l.'i-llil'.)  rilcil  ]-20-*(.');  !t:4r,  .iiii) 
BILLING  CODE  6717-01-M 


[Docket  No.  RP95-55-000] 

Paiute  Pipeline  Company;  Technical 
Conference 

Januiiry  17.  l')0.5. 

In  the  Commission's  order  issued  on 
December  23,  1994,  the  Commi.ssion 
directed  its  staff  to  convene  a  technical 
conference  in  the  above-captioned 
proceeding.  The  conference  has  been 
scheduled  for  January  26, 1995.  at  10:00 
a.m.  in  a  room  to  be  designated  at  the 


offices  of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street  NE.. 
Washington.  D.C.  20426. 

All  interested  persons  and  staff  are 
permitted  to  attend. 
Lois  D.  Cashell. 
Secretary. 
jFR  Doc.  95-1621  Filed  1-20-95:  8:45  am] 

BILUNG  CODE  6717-01-M 

[Docket  No.  GP  95-6-000] 

Robert  F.  White;  Petition  for  Waiver 

Januarj^  17,  1995. 

Take  notice  that  on  January-  9.  1995, 
Robert  F.  White  (White),  filed  a  petition 
seeking  waiver  of  the  obligation  to 
refund  to  Williams  Natural  Gas 
Company  517,765.05  (principal  and 
interest)  attributable  to  the  working 
interest  of  Stephen  Smith  (Smith),  and 
33,332.78  (principal  and  interest) 
attributable  to  the  royalty  interest  of 
Diana  Sprague  (Sprague).  The  refunds 
result  from  the  Commission's  orders  in 
Docket  Nos.  GP83-11  and  RI83-9 
requiring  first  sellers  to  refund  Kansas 
ad  valorem  taxes  they  collected  after 
June  28,  1988,  if  such  amounts  resulted 
in  the  collection  of  prices  in  excess  of 
the  applicable  maximum  lawful  price 
under  the  Natural  Gas  Policy  Act  of 
1978. 

White  states  that  he  has  refunded 
amounts  attributable  to  other  working 
interest  ownc^rs  from  whom  he.  has  not 
yet  received  payment,  but  he  has  not 
refimded  the  amounts  attributable  to 
Smith's  and  Sprague's  interests.  White 
ass(!rts  that  there  is  no  possibility  he 
will  receive  payment  from  .Smith  and 
.Sprague  since  they  are  elderly,  disabled 
and  insolvent.  Noting  that  the 
Conunission 's  May  19, 1994.  order  in 
these  proceedings  reiterated  that  the 
Conunission  has  the  discretion  to  waive 
a  refimd  if  it  is  demon.straled  that  the 
refimd  is  uncollectible  due  to 
bankruptcy  or  if  equities  warrant  a 
waiver.  White  asserts  that  it  would  be 
grossly  inequitable  to  require  him  to 
refund  amounts  attributable  to  Smith's 
and  .Sprague's  interests  since  he  never 
received  the  benefit  of  those  amounts. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should,  on  or  before 
F  iibruary  9,  1995,  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E..  Washington, 
DC;  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  95-1620  Filed  1-20-95;  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  CP9S-74-000] 

Texas  Eastern  Transmission 
Corporation;  SKe  Visit 

January  17. 1995; 

On  January  24  and  25. 1995.  the  OPR 
staff,  accompemied  by  representatives  of 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  will  inspect  the 
proposed  location  of  Texas  Eastern's 
Delmont  and  Shermans  Dale  Loops  in 
the  1996  Flex-X/  Part  I  Project.  The 
proposed  loops  are  in  Dauphin  and 
Westmoreland  Counties,  Pennsylvania. 

Parties  to  the  proceeding  may  attend. 
Those  planning  to  attefid  must  provide 
their  own  transportation.  For  further 
information,  call  Jeff  Gerber.  (202)  208- 
1121. 

Lois  0.  Cashell. 
Serretary. 
|FR  Doc.  95-1618  Filed  1-20-95:  8.45  aiii! 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5142-8] 

Stage  II  Comparability  Study  for  the 
Northeast  Ozone  Transport  Region- 
Announcement  of  Completion  of  Study 
and  Notice  of  Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Announcement  of  comphition  iif 
study  and  notice  of  availability. 

SUMMARY:  Today's  action  provides 
notice  that  the  Stage  II  Comparability 
Study  for  the  Northeast  Ozone 
Transport  Region  (OTR)  required  under 
the  Clean  Air  Act  (Act)  is  complete. 
This  study  provides  emissions 
reduction  estimates  for  Stage  II  vapor 
recovery  controls  (Stage  II)  and  other 
commonly  available  stationary  and 
mobile  source  control  measures  for 
certain  areas  in  the  Northeast  OTR. 
States  in  the  OTR  may  use  this 
document  to  determine  what  alternative 
measures  can  provide  comparable 
emissions  reductions  to  Stage  II  for  their 
areas. 

EFreCTIVE  DATE:  The  effective  date  of  the 
completion  of  the  Stage  II  Comparability 
.Study  is  January  13.  1995. 
ADDRESSES:  To  obtain  a  copy  of  the 
Stage  II  comparability  study  for  the 


Northeast  OTR.  please  send  requests  to 
Carla  Oldham.  U.S.  EPA.  Office  of  Air 
Quality  Planning  and  Standards  (MD- 
15).  Research  Triangle  Park,  NC  27711. 
Telephone:  919-541-3347.  FAX:  919- 
541-0824. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carla  Oldham.  U.S.  EPA.  Office  of  Air 
Quality  Planning  and  Standards  (MD- 
15).  Research  Triangle  Park,  NC  27711. 
Telephone:  919-541-3347.  FAX:  919- 
541-0824. 

SUPPLEMENTARY  INFORMATION:  Section 
184(b)(2)  of  the  Act  requires  that  EPA 
fjonduct  a  study  to  identify  measures 
capable  of  achieving  emissions 
reductions  comparable  to  those 
achievable  by  Stage  II  in  the  Northeast 
OTR.  Because  serious  and  severe  ozone 
nonattainment  areas  must  adopt  Stage  II 
controls  under  a  separate  Act 
requirement  (section  •182(b)(3)),  only 
moderate,  marginal,  and  nonclassifiable 
ozone  nonattainment  areas,  and 
attainment  portions  of  the  OTR  have  the 
flexibility  to  adopt  a  comparable 
measure  instead  of  Stage  II. 

Dated;  January  13,  1995. 
Carol  M.  Browner. 

Adtijinistrator. 

[FRDoc.  95-1649  Filed  1-20-95:  8:45  am] 
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Acid  Rain  Program:  Notice  of  Draft 
Written  Exemptions 

AGENCY:  Environmental  Protection 
Ag(^ncy  (EPA). 

ACtIon:  Notice  of  draft  written 
exetnptions. 

SUMMARY:  The  U.S.  Environmental 
Projection  Agency  is  issuing  draft 
written  exemptions  from  Acid  Rain 
permitting  and  monitoring  requirements 
to  6(3  utility  units  at  26  plants  in 
accordance  with  the  Acid  Rain  Program 
regijlations  (40  CFR  part  72).  Because 
the  Agency  does  not  anticipate  receiving 
adverse  comments,  the  exemptions  are 
also  being  issued  as  a  direct  final  action 
in  the  notice  of  written  exemptions 
published  elsewhere  in  today's  Federal 
Register. 

DATES:  Comments  on  the  exemptions 
proposed  by  this  action  must  be 
received  on  or  before  February  22, 1995. 
ADDRESSES:  Comments.  Send  comments 
to  the  following  addresses: 

For  plants  in  Connecticut. 
Massachusetts,  and  Rhode  Island:  Linda 
Murphy,  Director.  Air.  Pesticides  and 
Toxics  Management  Division,  EPA 
Region  1,  JFK  Building,  One  Congress 
Street.  Boston.  MA  02203. 


For  plants  in  Maryland  and 
Pennsylvania:  Thomas  Maslany. 
Director,  Air.  Radiation  and  Toxics 
Division.  EPA  Region  3,  841  Chestnut 
Building.  Philadelphia.  PA  19107. 

For  plants  in  Alabama  and  North 
Carolina:  Winston  Smith.  Director.  Air. 
Pesticides  and  Toxics  Management 
Division,  EPA  Region  4,  345  Courtland 
Street  NE.  Atlanta,  GA  30365. 

For  plants  in  Minnesota  and  Ohio: 
David  Kee,  Director,  Air  and  Radiation 
Division.  EPA  Region  5.  77  West 
Jackson  Blvd.,  Chicago,  IL  60604. 

For  plants  in  Texas:  A.  Stanley 
Meiburg,  Director,  Air.  Pesticides  and 
Toxics  Division.  EPA  Region  6.  First 
Interstate  Bank  Tower.  1445  Ross  Ave. 
(MC6T-AN),  Dallas.  TX  75202-2733. 

Submit  comments  in  duplicate  and 
identify  the  exemption  to  which  the 
comments  apply,  the  commenter's 
name,  addre  s,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any,  to  the 
owners  and  operators  of  the  unit 
covered  by  the  exemption. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
plants  in  Connecticut.  Massachusetts, 
and  Rhode  Island:  Ian  Cohen,  (617)  565- 
3229.  EPA  Region  1;  for  plants  in 
Marvland  and  Pennsylvania:  Kimberly 
Peck,  (215)  597-9839.  EPA  Region  3;  for 
plants  in  Alabama  and  North  Carolina: 
Scott  Davis.  (404)  347-5014.  EPA 
Region  4;  for  plants  in  Minnesota:  Allan 
Batka.  (312)  353-7316,  EPA  Region  5; 
for  plants  in  Ohio:  Franklin  Echevarria. 
(312)  886-9653.  EPA  Region  5;  for 
plants  in  Texas:  Joe  Winkler,  (214)  665- 
7243.  EPA  Region  6. 
SUPPLEMENTARY  INFORMATION:  If  no 
significant,  adverse  comments  are 
timely  received,  no  further  activity  is 
contemplated  in  relation  to  these  draft 
written  exemptions  and  the  exemptions 
issued  as  a  direct  final  action  in  the 
notice  of  written  exemptions  published 
elsewhere  in  today's  Federal  Register 
will  automatically  become  final  on  the 
date  specified  in  tliat  notice.  If 
significant,  adverse  comments  are 
timely  received  on  any  exemption,  that 
exemption  in  the  notice  of  written 
exemptions  will  be  withdrawn  and  all 
public  comment  received  on  that 
exemption  will  be  addressed  in  a 
subsequent  final  action  based  on  the 
relevant  exemption  in  this  notice  of 
draft  written  exemptions.  Because  the 
Agency  will  not  institute  a  second 
comment  period  on  this  notice  of  draft 
WTitten  exemptions,  any  parties 
interested  in  commenting  should  do  so 
during  this  comment  period. 

For  further  information  and  a  detailed 
description  of  the  exemptions,  see  the 
information  provided  in  the  notice  of 


written  exemptions  elsewhere  in  today's 
Federal  Register. 

Dated:  January  11. 1995. 
Brian ).  McLean, 

Director.  Acid  Rain  Division.  Office  of 

Atmospheric  Programs.  Office  of  Air  and 

Radiation. 

|FR  Doc.  95-1648  Filed  1-20-95;  8:45  ami 
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Acid  Rain  Program:  Notice  of  Written 
Exemptions 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  written  exemptions. 

summary:  The  U.S.  Environmental 
Protection  Agency  is  issuing,  as  a  direct 
final  action,  written  exemptions  from 
the  Acid  Rain  Program  permit! int  and 
monitoring  requirements  to  65  uiiiity 
units  at  26  plants  in  accordance  witn 
the  Acid  Rain  Program  regulations  (40 
CFR  part  72).  Because  the  Agency  does 
not  anticipate  receiving  adverse 
comments,  the  exemptions  are  being 
issued  as  a  direct  final  action. 
DATES:  Each  of  the  exemptions  issued  in 
this  direct  final  action  will  be  final  on 
March  6. 1995  unless  significant, 
adverse  comments  are  received  by 
February  22,  1995.  If  significant,  adverse 
comments  are  timely  received  on  any 
exemption  in  this  direct  final  action, 
that  exemption  will  be  withdrawn 
through  a  notice  in  the  Federal  Register 
ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the 
exemptions,  except  information 
protected  as  confidential,  may  be 
viewed  during  normal  operating  hours 
at  the  following  locations: 

For  plants  in  Connecticut, 
Massachusetts,  and  Rhode  Island;  EPA 
Region  1.  JFK  Building.  One  Congress 
Street.  Boston.  MA  0;i203. 

For  plants  in  Maryland  and 
Pennsylvania;  EPA  Region  3.  841 
Chestnut  Building,  Philadelphia,  PA 
19107. 

For  plants  in  Alabaiua  and  Nortli 
Carolina;  EPA  Region  4.  345  Courtland 
Street  NE.  Atlanta.  GA  303G5. 

For  plants  in  Minnesota  and  Ohio: 
EPA  Region  5,  Ralph  H.  Metcalfe 
Federal  BIdg..  77  West  Jackson  Blvd.. 
Chicago,  IL  60604. 

For  plants  in  Texas:  EPA  Region  6. 
First  Interstate  Bank  Tower.  1445  Ross 
Ave.  (MC£T-AN).  Dallas.  TX  75202- 
2733. 

Comments.  Send  comments  to  the 
following  address; 

For  plants  in  Connecticut, 
Massachusetts,  and  Rhode  Island:  Linda 
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Murphy.  Director.  Air,  Pesticides  and 
Toxics  Management  Division.  EPA 
Region  1  (address  above). 

For  plants  in  Maryland  and 
Pennsylvania:  Thomas  Maslany. 
Director,  Air,  Radiation  and  Toxics 
Division.  EPA  Region  3  taddress  above). 

For  plants  in  Alabama  and  North 
Carolina:  Winston  Smith.  Director.  Air, 
Pesticides  and  Toxics  Management 
Division,  EPA  Region  4  (address  above). 

For  plants  in  Minnesota  and  Ohio: 
David  Kee.  Director.  Air  and  Radiation 
Division,  EPA  Region  5  (address  above). 

For  plants  in  Texas:  A.  Stanley 
Meiburg.  Director,  Air,  Pesticides  and 
Toxics  Division,  EPA  Region  6  (address 
above). 

Submit  comments  in  dupHcate  anid 
identify  the  exemption  to  which  the 
comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  tho  commenter's  interest  in  the 
matter  and  affiliation,  if  any,  to  the 
owners  and  operators  of  the  unit 
covered  by  the  exemption. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
plants  in  Connecticut.  Massachusetts, 
and  Rhode  Island:  Ian  Cohen.  (617)  565- 
3229,  EPA  Region  1;  for  plants  in 
Maryland  and  Pennsylvania:  Kimberly 
Peck,  (215)  597-9839,  EPA  Region  3;  for 
plants  in  Alabama  and  North  Carolina: 
Scott  Davis,  (404)  347-5014,  EPA 
Region  4:  for  plants  in  Minnesota:  Allan 
Batka,  (312)  353-7316,  EPA  Region  5; 
for  plants  in  Ohio:  Franklin  Echevarria, 
(:n2)  886-9653.  EPA  Region  5;  for 
plants  in  Texas:  Joe  Winkler.  (214)  665- 
7243,  EPA  Region  6. 
SUPPLEMENTARY  INFORMATION:  All  public 
comment  received  on  any  exemption  in 
tliis  direct  final  action  on  which 
significant,  adverse  comments  are 
timely  received  will  be  addressed  in  a 
sul^sequent  issuance  or  denial  of 
exemption  based  on  the  relevant  draft 
exemption  in  the  notice  of  draft  written 
exemptions  that  is  published  elsewhere 
in  today's  Federal  Register  and  that  is 
identical  to  this  direct  final  action. 

Under  the  Acid  Rain  Program 
regulations  (40  CFR  72.7),  utilities  may 
petition  EPA  for  an  exemption  from 
permitting  and  monitoring  requirements 
for  any  new  utility  unit  that  serxes  one 
or  more  generators  with  total  nameplate 
capacity  of  25  MW  or  less  and  burns 
only  fuels  with  a  sulfur  content  of  0.05 
percent  or  less  by  weight.  On  the  earlier 
of  the  date  a  unit  exempted  under  40 
CFR  72.7  bums  any  fuel  with  a  sulfur 
content  in  excess  of  0.05  percent  by 
weight  or  24  months  prior  to  the  date 
the  e.xempted  unit  first  serves  one  or 
more  generators  with  total  nameplate 
capacity  in  excess  of  25  MW,  the  unit 
shall  no  longer  be  exempted  under  40 


CFR  72.7  and  shall  be  subject  to  all 
permitting  and  monitoring  requirements 
of  the  Acid  Rain  Program. 

EPA  is  issuing  written  exemptions 
effective  from  January  1. 1995  through 
December  31. 1999.  to  the  following 
new  units: 

Delano  unit  7  in  Miimesota.  owned 
and  operated  by  Delano  Municipal 
Utilities.  The  Ctesignated  Representative 
for  Delano  is  Dwight  A.  Poss. 

Easton  Utilities  Commission  Plant  No. 
1  units  101  and  102  in  Maryland,  owned 
and  operated  by  the  Town  of  Easton. 
The  Designated  Representative  for 
Easton  Utilities  Plant  No.  1  is  Richard 
H.  Plutschak.  Easton  Utilities 
Commission  Plant  No.  2  units  201  and 
202  in  Maryland,  owned  and  operated 
by  the  Town  of  Easton.  The  Designated 
Representative  for  Easton  Utilities  Plant 
No.  2  is  Richard  H.  Plutschak. 

Omega  JV5  Bowling  Greoii  Backup 
Generation  Station  units  1,  2,  3  and  4  in 
Ohio,  owned  and  operated  by  the  Ohio 
Municipal  Electric  Generation  Agency 
Joint  Venture  No.  5.  The  Designated 
Representative  for  Omega  JV5  Bowling 
Green  Backup  Generation  Station  is 
Carroll  E.  Scheer. 

Omega  JV5  Jackson  Backup 
Generation  Station  units  1  ahd  2  in 
Ohio,  owned  and  operated  by  the  Ohio 
Municipal  Electric  Generation  Agency 
Joint  Venture  No.  5.  The  Designated 
Representative  for  Omega  JV5  Jackson 
Backup  Generation  Station  is  Carroll  E. 
Scheer. 

Omega  JV5  Napoleon  Backup 
Generation  Station  units  1,  2  and  3  in 
Ohio,  owned  and  operated  by  the  Ohio 
Municipal  Electric  Generation  Agency 
Joint  Venture  No.  5.  The  Designated 
Representative  for  Omega  JV5  Bowling 
Green  Backup  Generation  Station  is 
Carroll  E.  Scheer. 

Omega  JV5  Niles  Backup  Generation 
Station  units  1,  2  and  3  in  Ohio,  owned 
and  operated  by  the  Ohio  Municipal 
Electric  Generation  Agency  Joint 
Venture  No.  5.  The  Designated 
Representative  for  Omega  JV5  Niles 
Backup  Generation  Station  is  Carroll  E. 
Scheer. 

Omega  JV5  Versailles  Backup 
Generation  Station  units  1  and  2  in 
Ohio,  owned  and  operated  by  the  Ohio 
Municipal  Electric  Generation  Agency 
Joint  Venture  No.  5.  The  Designated 
Representative  for  Omega  JV5  Versailles 
Backup  Generation  .Station  is  Carroll  E. 
Scheer. 

Omega  JV5  Wadsworth  Backup 
Generation  Station  units  1,  2  and  3  in 
Ohio,  owned  and  operated  by  the  Ohio 
Municipal  Electric  Generation  Agency 
Joint  Venture  No.  5.  The  Designated 
Representative  for  Omega  J\'5 


Wadsworth  Backup  Generation  Station 
is  Carroll  E.  Scheer. 

Additionally,  under  the  Acid  Rain 
Program  regulations  (40  CFR  72.8), 
utilities  may  petition  EPA  for  an 
exemption  from  permitting 
requirements  for  units  that  are  retired 
prior  to  the  issuance  of  a  Phase  II  Acid 
Rain  permit.  Units  that  are  retired  prior 
to  the  deadline  for  continuous 
emissions  monitoring  system  (GEMS) 
certification  may  also  petition  for  an 
exemption  from  monitoring 
requirements. 

While  the  exempt  retired  units  have 
been  allocated  allowances  under  40  CFR 
part  73.  units  exempted  under  40  CFR 
72.8  must  not  emit  any  sulfur  dioxide  or 
nitrogen  oxides  on  or  after  the  date  the 
units  are  exempted,  and  the  units  must 
not  resume  operation  unless  the 
designated  representative  submits  an 
application  for  an  Acid  Rain  permit  and 
installs  and  certifies  its  monitors  by  the 
applicable  deadlines. 

EPA  proposes  to  issue  written 
exemptions,  effective  from  January  1, 
1995  through  December  31,  1999.  unless 
otherwise  noted  below,  to  the  following 
retired  units: 

Carmon  Street  unit  3  in 
Massachusetts,  owned  and  operated  by 
Commonwealth  Electric.  The 
Designated  Representative  for  Cannon 
Street  is  James  J.  Keane. 

Cape  Fear  units  3  and  4  in  North 
Carolina,  owned  and  operated  by 
Carolina  Power  and  Light  Company. 
The  Designated  Representative  for  Cape 
Fear  is  Ronnie  M.  Coats. 

Deepwater  units  DWPl.  DWP2. 
DWP3,  DWP4.  DWP5.  and  DWP  6  in 
Texas,  owned  and  operated  by  Houston 
Lighting  and  Power  Company.  The 
Designated  Representative  for 
Deepwater  is  David  G.  Tees. 

Devon  units  3.  4A.  4B.  5A.  5B.  and  6 
in  Connecticut,  owned  and  operated  by 
The  Connecticut  Light  and  Power 
Company.  The  Designated 
Representative  for  Devon  is  Ronald  G. 
Chevalier. 

Front  Street  units  7,  8,  9,  and  10  in 
Pennsylvania,  owned  and  operated  by 
Pennsylvania  Electric  Company.  The 
Designated  Representative  for  Front 
Street  is  Ronald  P.  Lantzy. 

Gorgas  unit  5  in  Alabama,  owned  and 
operated  by  Alabama  Power  Company. 
The  Designated  Representative  for 
Gorgas  is  T.  Harold  Jones. 

Greens  Bayou  units  GBYl,  GBY2, 
GBY3,  GBY4  in  Texas,  owned  and 
operated  by  Houston  Lighting  and 
Power  Company.  The  Designated 
Representative  for  Greens  Bayou  is 
David  G.  Tees. 

Hiram  Clarke  units  HOCl,  HOC2, 
H0C3,  and  HOC4  in  Texas,  owned  and 


operated  by  Houston  Lighting  and 
Power  Company.  The  Ctesignated 
Representative  for  Hiram  Clarke  is 
David  G.  Tees. 

Manchester  Street  units  6.  7.  and  12 
in  Rhode  Island,  owned  and  operated  by 
New  England  Power  Company  and  The 
Narragansett  Electric  Company.  The 
Dt?signated  Representative  for 
Manchester  Street  is  Andrew  H.  Aitken. 

Middletown  unit  1  in  Connecticut, 
owned  and  operated  by  The  Connecticut 
Light  and  Power  Company.  The 
Designated  Representative  for 
Middletown  is  Ronald  G.  Chevalier. 

Seaholih  unit  9  in  Texas,  owmed  and 
operated  by  the  City  of  Austin.  The 
Designated  Representative  for  Seaholm 
is  Sam  Jones. 

South  Street  units  121  and  122  in 
Rhode  Island,  owned  and  operated  by 
New  England  Power  Company.  The 
Designated  Representative  for  South 
Street  is  Andrew  H.  Aifkon. 

T.H.  Wharton  unit  THWl  in  Texas, 
iiwnod  and  operated  by  Houston 
Lighting  and  Power  Company.  The 
Designated  Representative  for  T.H. 
Wliarton  is  David  G.  Tees. 

Trinidad  units  7  and  8  in  Texas, 
(iw^iud  and  operated  by  Texas  Utilitic^.s 
i:ii;^:tric  Company.  The  Designated 
Kortfcsentative  for  Trinidad  is  W.M. 
Thn  llor. 

V 'bbster  miits  WEBl  and  WEB2  in 
■[■(JNas.  owned  and  operated  by  Houston 
Ligiiling  and  Power  Company.  The 
Designated  Representative  for  Webster 
is  pavid  G.  Tees. 

Wl'st  Springfield  units  1  and  2  in 
.Mai$achusetts.  owned  and  operated  by 
Western  Massachusetts  Electric 
Cor  ipany.  The  Designated 
Rojiresentative  for  West  Springfield  is 
Ronald  G.  Chevalier. 

Williamsburg  unit  11  in 
I'cnin.sylvania.  owned  and  operated  In 
Pennsylvania  Electric  Company.  The 
De.sicnated  Representative  for 
Wiljliamsburg  is  Ronald  P.  I^antzy. 

Duted:  Januar)'  11,  1995. 
Itri.in ).  McLean, 

Dinx'Uir,  Acid  Rain  Division.  Officvof 
Atnt 


4415 


q.sp/ieric  Programs.  Office  of  Air  and 
Had  'iftion. 

II-R  Doc.  95-1647  Filed  l-L'O-fl.'i:  8:45  am) 

BILLING  CODE  6S60-S0-P 


[FRL-5142-3] 

Science  Advisory  Board;  Closed 
Meeting 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  a  meeting  of  an  ad-hoc 
Sulxiommittee  of  the  Science  Advisory 
Board  will  be  held  in  Washington,  D.C., 
nn  March  23-24. 1995,  to  determine  the 


recipients  of  the  Agency's  1994 
Scientific  and  Technological 
Achievement  Cash  Awards.  These 
awards  are  established  to  give  honor 
and  recognition  to  EPA  employees  who 
have  made  outstanding  contributions  in 
the  advancement  of  science  and 
technology  through  their  research  and 
development  activities,  and  who  have 
published  their  results  in  peer  reviewed 
journals. 

In  selecting  the  recipients  for  the 
awards,  and  in  determining  the  actual 
cash  amount  of  each  award,  the  Agency 
requires  full  and  frank  advice  from  the 
Science  Advisory  Board.  This  advice 
will  involve  professional  judgements  on 
those  employees  whose  published 
research  results  are  deserving  of  a  cash 
award  as  well  as  those  that  are  not. 
Discussion  of  such  a  personal  nature, 
where  disclosure  would  constitute  an 
unwarranted  invasion  of  personal 
privacy,  are  exempted  under  section 
10(d)  of  Title  5,  U.S.  Code.  Appendix  1. 
In  accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act, 
minutes  of  the  meeting  will  be  kept  for 
Agency  and  Congressional  review. 
Inquiries  may  be  made  to  the  Science 
Advisory  Board  (1400F).  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW..  Washington.  D.C.  20460. 

Pursuant  to  section  10(d)  of  the  U.S.C. 
Appendix  1  and  5  U.S.C.  522(c).  I 
hereby  determine  that  this  meeting  is 
concerned  with  information  exempt 
from  disclosure,  and  that  the  public 
interest  requires  that  this  meeting  be 
closed.  The  Science  Advisory  Board 
shall  be  responsible  for  maintaining 
records  of  the  meeting,  and  for 
providing  an  annual  report  setting  forth 
a  summary  of  the  meeting  consistent 
with  the  policv  of  U.S.C.  Appendix  1. 
.Section  10(d)." 

l)at(;d:  lanuary  6, 1995. 
Carol  M.  Browner, 
Administrator. 
[FR  Doc.  05-1040  Filed  1-20-95:  8:45  am] 

BILUNG  CODE  6560-50-P 
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FEDERAL  RESERVE  SYSTEM 

Barry  Limited  Partnership;  Acquisition 
of  Company  Engaged  in  Permissible 
Nonbanking  Activities 

Tlie  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (fj)  for  the  Board's 
approval  under  section  4(c)(B)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
lB43(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 


company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  lor  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  WTitten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  sun'marizing  the; 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  tiy 
approval  of  the  proposal. 

Comments  regarding  the  application 
nnist  be  received  at  the  Rescrvt-  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Ffsbruarv  0. 
1995. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kiin-^is 
City,  Mis.souri  64198: 

i.  Barry-  Limited  Purtiwrship. 
Valparaiso,  Nebraska;  to  acquire 
Valparaiso  Enterprises.  Inc..  Valpimiiso, 
Nebraska,  and  thereby  engage  in  general 
insurance  activities  in  a  town  witli  less 
than  5.000  in  population,  pursuant  to  ?> 
22o.25(b){8)(iii)(A)  of  the  Board's 
Regulation  Y. 

Iluarti  of  Governors  of  the  Federal  Reserve 
.System,  lanuary  1".  1095. 
Jennifer  J.  Johnson, 
Deputy  Svcn:tary  of  the  Board. 
jl-K  Doc.  95-1051  Filed  1-20-95:  8:45  arjii 
BILLING  CODE  621(M)1-F 


Cooperative  Centrale  Raiffeisen- . 
Boerenleent>ank,  B.A.,  Rabobank 
Nederland,  et  al.;  Notice  of 
Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
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(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  hsted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  6.  1995. 

A.  Fe^ieral  Reserve  Bank  of  New 
York  (William  L.  Rutledge.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  Cooperative  Cent  rale  Raiffeisen- 
Boerenleenbank,  B.A.,  Babobank 
Nederland,  Utrecht,  The  Netherlands;  to 
engage  de  novo  through  its  subsidiary 
Utrecht- America  Finance  Co.,  New 
York,  New  York,  in  making,  acquiring, 
or  ser\'icing  loans  or  other  extensions  of 
credit  for  the  subsidiary's  account,  or  for 
the  account  of  others,  such  as  would  be 
made,  acquired  or  serviced  by  a 
commercial  finance  company,  leasing 
personal  or  real  property  or  acting  as 
agent,  broker  or  advisor  in  leasing  such 
property  through  its  subsidiary, 
pursuant  to  §§  225.25  (b)(1)  and  (b)(5) 
of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lioyd  VV.  Bostian,  jr..  Senior 


Vice  President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261: 

1 .  Palmer  National  Bancorp, 
Washington,  D.C.;  to  engage  de  novo 
through  its  subsidiary  Palmer  National 
Mortgage,  Inc.,  Rockville,  Maryland,  in 
residential  mortgage  banking  activities, 
pursuant  to  §  225.25(b)(l)(iii)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  17, 1995. 
Jennifer ).  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  95-1652  Filed  1-20-95;  8:45  am| 
BILUNG  CODE  621(M>1-F 


Hibernia  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
16,  1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Hibernia  Corporation,  New 
Orleans,  Louisiana;  to  merge  with 
ST  ABA  Bnncshares,  Inc., 
Donaldsonville,  Louisiana,  and  thereby 
indirectly  acquire  State  Bank  and  Trust 
Company,  Donaldsonville,  Louisiana. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 


1.  Goodenow  Bancorporation,  Inc., 
Okoboji,  Iowa;  to  acquire  15.74  percent 
of  the  voting  shares  of  Jackson 
Bancorporation,  Inc.,  Fairmont, 
Minnesota,  and  thereby  indirectly 
acquire  Bank  Midwest.  Minnesota  Iowa, 
N.A.,  Fairmont,  Minnesota. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Community  First  Bankshares,  Inc., 
Fargo,  North  Dakota;  to  merge  with  First 
Community  Bankshares,  Inc., 
Englewood,  Colorado,  and  thereby 
indirectly  acquire  First  National  Bank  at 
Burlington,  Burlington.  Colorado; 
Republic  National  Bank  of  Englewood, 
Englewood,  Colorado;  the  First  National 
Bank  of  Fort  Morgan,  Fort  Morgan, 
Colorado;  The  First  National  Bank  of 
Holyoke,  Holyoke.  Colorado;  and  the 
First  National  Bank  of  Sterling,  Sterling, 
Colorado. 

Board  of  Governors  of  the  Federal  Resene 
System,  January  17. 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-1653  Filed  1-20-95;  8:45  ami 
BILUNG  CODE  6210-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  to  the  Director, 
Centers  for  Disease  Control  and 
Prevention  (CDC);  Change  of  Status 

Federal  Register  Citation  of  Previous 
Announcement:  60  FR  2395 — dated 
January  9,  1995. 

SUMMARY:  Notice  is  given  that  the  status 
for  the  meeting  of  the  Advisory 
Committee  to  the  Director,  CDC,  has 
changed.  The  meeting  times,  date, 
purpose,  and  matters  to  be  discussed 
announced  in  the  original  notice  remain 
unchanged. 

Original  Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

New  Status:  Open:  8:30  a.m.-l  p.m., 
Closed:  1  p.m.-2:30  p.m..  Open:  2:30  p.m.- 
3  p.m. 

Beginning  at  1  p.m.,  through  2:30 
p.m..  the  Advisory  Committee  to  the 
Director.  CDC.  will  meet  to  discuss  the 
implications  for  CDC  in  the 
Administration's  proposals  for  the  fiscal 
year  1996  budget.  An  open  meeting 
could  possibly  result  in  the  premature 
disclosure  of  sensitive  information 
concerning  the  1996  Presidential 
budget.  For  this  reason,  this  portion  is 
exempt  from  mandatory  disclosure 


under  the  terms  of  the  Government  in 
the  Sunshine  Act  (5  U.S.C. 
552b{c)(9){B)). 

Due  to  programmatic  issues  that  had 
to  be  resolved,  the  Federal  Register 
notice  amendment  is  being  published 
less  than  fifteen  days  before  the  date  of 
the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  F.  Katz,  Executive  Secretary, 
Advisory  Committee  to  the  Director, 
CDC.  1600  Clifton  Road.  NE.,  Mailstop 
D-23,  Atlanta,  Georgia  30333,  telephone 
404/639-3243. 

Dated:  January  17, 1995. 
William  H.  Gimson, 

Acting  Associate  Director  for  Policy 
Coordination,  Centers  for  Disease  Control  and 
Pre\-ention  (CDC). 

IFR  Doc.  95-1590  Filed  1-20-95;  8:45  am) 
BILUNG  CODE  4ie3-18-M 


National  Ccrmmittee  on  Vital  and  Health 
Statistics  (NCVHS),  Subcommittee  on 
Mental  Health  Statistics,  and  NCVHS 
Subcommittee  on  Disability  and  Long- 
Term  Care  Statistics;  Meetings 

Pursuant  to  Pub.  L.  92-463.  the 
National  Center  for  Health  Statistics 
(NCHS).  Centers  for  Disease  Control  and 
Provention  (CDC),  announces  the 
lol  owing  subcommittee  meetings. 

!''Qnw:  NCVHS  Subcommittee  on  Montal 
ll'ji  hh  vStatistics. 

1  mw  and  Date:  9  a.m.-l 2  noun.  Fubrunr)' 
7.  VMK>. 

i  !vcv:  Room  303A-305A.  Hubert  U. 
IIu  ilphri.-y  Building.  200  Independence 
.\viinio,  S\V..  Washington.  DC!  20201. 

y.tulii^::  Open. 

/  ilrpose:  The  Subcommittee  on  .MentuI 
He:  |th  Statistics  will  review  developrnt-nts  in 
ma  ifigod  care  and  assess  their  implications 
tor  itirollment  and  encounter  data  sets. 

^''^mir  NCVHS  Subcommittee  on  Mental 
lie;  (th  Statistics  and  NCVHS  Subcommittee 
(111  Jisability  and  Long-Term  Cirre  Statistics. 

1  ffiiL!  and  Date:  1  p.m.-5  p.m.,  February  7. 
10<  fl. 

/  l\w(::  Room  303 A-305A.  Hubert  H. 
IIu  ijphrey  Building.  200  Independence 
.'\v(  Cue.  SW..  Washington.  DC  20201. 

S  ((itua:  Open. 

/  i^rpose:  The  Subcommittee  on  Mental 
i  I(u  Hth  Statistics  and  the  Subcommittee  on 
His  ibility  and  Long-Term  Care  Statistics  will 
niei't  jointly  to  consider  disability  and  health 
can  I  utilization  items  for  cnrollmfrnt  and 
enc[^ntcr  data  sets. 

^  ame:  NCVHS  Subcommittee  on  Disability 
anc  Long-Term  Care  Statistics. 

7i»ne  and  Date:  9:30  a.m.-12:30  p.m., 
Fehrbary  8, 1995. 

/  f<ire-Room  303A-305A.  Hubert  H. 
Hu)iiphrey  Building,  200  Independence 
Avenue.  SW.,  Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  Subcommittee  on  Disability 
anc  Long  Term  Care  Statistics  will  receive 
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presentations  from  staff  of  the  Agency  for 
Health  Care  Policy  and  Research  on  long- 
term  care  data  in  the  National  Medical 
Expenditure  Survey. 

FOR  FURTHER  INFORMATION  CONTACT: 
Substantive  program  information  as 
well  as  summaries  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Gail  F.  Fisher,  Ph.D., 
Executive  Secretary,  NCVHS,  NCHS, 
CDC,  room  1100,  Presidential  Building. 
6265  Belcrest  Road.  Hyattsville. 
Marj'land  20782.  telephone  301/436- 
7050. 

Dated:  January  17, 1995. 

William  H.  Gimson, 

Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  95-1583  Filed  1-20-95:  8:45  am] 

BILUNG  CODE  4163-18-M 


Board  of  Scientific  Counselors, 
National  Institute  for  Occupational 
Safety  and  Health;  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

S'unw:  Board  of  Scientific  Counselors, 
National  Institute  for  Occupational  Safetv 
and  Health  (RSC,  NIOSH). 

Times  and  Dates:  10  a.m.— 4:30  p.m.. 
Fobruacy  7,  1995.  9  a.m.-3  p.m..  February  8. 
1095.     '  * 

Place:  The  Washington  Court  Hotel.  .\sh 
Room.  52."»  New  Jersey  Avenue  NW., 
Waship.t;ton.  DC  20001. 

Status:  Open  to  the  publi( .  limited  only  by 
spat:e  available. 

Purpose:  The  board  reviews  research 
activities  to  provide  guidance  on  the  quality, 
timeliness,  and  efficacy  of  the  Institute's 
programs. 

Matter.';  To  Be  Discussed:  Jhu  agend.i  will 
include  the  NIOSH  Director's  report,  along 
with  a  report  from  the  Deputy  Director:  a 
legislative  review:  a  revievv  of  recently 
hinded  extramural  research  programs: 
agricultural  program  review:  construction 
program  review:  final  disposition  of  rcsoarcli 
review  and  training  review:  to.xicology 
review;  and  future  activities  of  the  Board  of 
Scientific  Counselors.  Agenda  items  are 
subject  to  change  as  priorities  dictate.  This 
session  will  be  opened  to  the  public.  b«!ing 
limited  only  by  space  available. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Lemen,  Ph.D.,  Executive 
Secretarv,  BSC,  NIOSH,  and  Deputy 
Director,'  NIOSH,  CDC.  1600  Clifton 
Road,  NE..  Mailstop  D-35.  Atlanta. 
CHJorgia  30333,  telephone  404/639- 
3773. 


Dated:  January  17. 1995. 
William  H.  Gimson, 

Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

jFR  Doc.  95-1697  Filed  1-20-95;  8:45  am) 
BILUNG  COOE  4163-1»-M 


Public  Health  Service 

Food  and  Drug  Administration 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H.  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685,  February  25. 
1970,  and  56  FR  29484,  June  27, 1991, 
as  amended  most  recently  in  pertinent 
part  52  FR  34851.  September  15,  1987) 
is  amended  to  reflect  an  organizational 
change  in  the  Food  and  Drug 
Administration  (FDA). 

The  positions  assigned  to  perfiirm  the 
centralized  investigative  activities 
located  in  the  Division  of  Ethics  and 
Program  Integrity.  Office  of 
Management.  Office  of  Management  anti 
Sy.stcms.  FDA.  will  be  transferred  to  the 
new  Office  of  Internal  Affairs  within  thf 
Office  of  the  Commissioner.  The; 
functions  and  staff  associated  with  tin; 
activities  will  report  directly  to  F'DA's 
Deputy  Commissioner/Senior  Advisor 
in  the  Immediate  Office  of  the 
Commissioner.  Since  these  activities 
could  involve  investigations  of  alleged 
employee  misconduct  anywhcrt;  in  tin; 
AgiMiry  and  because  of  the  importance 
of  providing  the  FDA  Commissioner 
with  an  early  warning  of  any  potential 
misconduct,  the  Deputy  Commissioner/ 
Senior  Advisor  to  the  Commissioner  is 
the  appropriate  person  tu  direct  these 
activities.  Functional  statements  for  the 
newly  established  Office  of  Intornai 
Affairs  are  identified  bcUm-. 

Under  scctiim  IIF-B.  Orpaniz;ititui: 

1.  Insert  a  now  paragrapli  [a-.'i).  Otfi<r 
of  Internal  Affairs  (HFA-C)  under  flie 
Office  of  the  Commissioner  (I  IF.\) 
reading  as  follows: 

Provides  a  centralize<i  A;4ei,(  \  .vide 
investigative  resource  for  the 
Commissioner,  the  Deputy 
C(mimissioner.s,  and  top  Age  my 
management. 

Provides  a  centralized  investipativi- 
liaison  between  FDA  and  the  Office  of 
the  Inspector  General  (OIG). 

Serves  as  an  FDA  investigative 
resource  to  conduct  internal  FDA 
investigations  and  to  support  OK', 
investigations. 
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Conducts  special  assignments  relative 
to  the  functions  of  this  Office  as 
requested. 

2.  Delete  subparagraph  {h-7).  Division 
of  Ethics  and  Program  Integrity  (HFA72] 
in  its  entirety  and  insert  a  new 
subparagraph  under  the  Office  of 
Management  and  Systems  (HFA6). 
Office  of  Management  (HFA7)  reading 
as  follows: 

(h-7)  Division  of  Ethics  and  Program 
Integrity  (HFA72).  Directs  and 
coordinates  a  multidiscipline  team  of 
administrative  and/or  program 
specialists  who  conduct  scheduled 
reviews  of  FDA  Headquarters  and  field 
components  to  determine  adherence  to 
existing  managerial  policy  and 
practices;  assures  that  recommendations 
resulting  from  the  review  findings  are 
implemented. 

Directs  FDA's  personnel  security 
program  and  provides  professional 
leadership  and  authoritative  guidance  in 
these  areas.  Formulates  policy  and 
procedures  necessary  to  maintain  the 
integrity  of  privileged  information 
submitted  by  industry. 

Implonu-nts  hiternal  Control  Reviews 
in  accordance  with  0MB  guidelines. 

Directs  the  formulation  of  FDA 
policies  and  procedures  concerning 
conflicts  of  interest  and  employee 
associations  with  regulated  industries, 
niviews  financial  intenjsts  including 
outside  activities  of  FDA  employees, 
decides  conflict  of  interest  issues,  and 
counsels  and  trains  employees  on  the 
avoidaiico  of  conflicts  of  interest. 

Acts  on  FDA  liaison  with  the  Office 
of  the  Inspector  General  (OIG)  regarding 
audits.  Coordinates  preparation  of  FDA 
n)sponses  to  OIG  audit  findings, 
monitors  implementation  of  FDA 
responses. 

Prior  Delegations  of  Authority. 
Pondin*^  further  delegations,  directives, 
or  orders  by  the  Commissioner  of  Food 
and  Drugs,  all  delegations  of  authority 
to  positions  of  the  affected  organizations 
in  effect  prior  to  this  date  shall  continue 
in  effect  in  them  or  their  successors. 

Daliui:  Jiiniiary  .t.  ino.'i. 
Donna  E.  Shalala, 
Secmtary. 
jFR  Doc.  95-1 551  Filed  1-20-95;  8:45  ami 
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Health  Care  Financing  Administration 

[ORD-070-N] 

New  and  Pending  Demonstration 
Project  Proposals  Submitted  Pursuant 
to  Section  1 1 1 5(a)  of  the  Social 
Security  Act  November  and  Decemt)er 
1994 

agency:  Health  Care  Financing 
Administration  (HCFA). 
action:  Notice. 

SUMMARY:  This  notice  lists  new 
proposals  for  demonstration  projects 
submitted  to  the  Department  of  Health 
and  Human  Services  during  the  months 
of  November  and  December  1994  under 
the  authority  of  section  1115  of  the 
Social  Security  Act.  This  notice  also 
lists  proposals  that  have  been 
submitted,  approved,  or  disapproved 
since  January  1993. 

Comments:  We  will  accept  written 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
comments;  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  a  proposal  received  after  the 
publication  of  the  Department  of  Health 
and  Human  Services'  public  notice 
guidelines  in  the  Federal  Register  on 
September  27, 1994.  for  at  least  30  days 
after  publication  of  the  notice  of  that 
proposal  in  the  Federal  Register,  in 
order  to  allow  time  to  receive  and 
consider  comments.  Direct  comments  as 
indicated  below. 

ADDRESSES:  Mail  correspondence  to: 
Susan  Anderson,  Office  of  Research  and 
Demonstrations.  Health  Care  Financing 
Administration,  2230  Oak  Meadows, 
6325  Security  Boulevard.  Baltimore,  MD 
21207. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Anderson,  (410)  Otifi-SIBl. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  Section  1115  of  the  Social 
Security  Act  (the  Act),  the  Department 
of  Health  and  Human  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  broad 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 
improvements  iri  achieving  the 
purposes  of  the  Act. 

In  exercising  her  discretionary 
authority,  the  Secretary-has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27, 
1994,  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 


demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to  . 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

II.  Listing  of  New  and  Pending 
Proposals  for  the  Months  of  November 
and  December  1994 

As  part  of  our  procedures,  we  are 
publishing  a  monthly  notice  in  the 
Federal  Register  of  all  new  and  pending 
proposals.  This  notice  contains 
proposals  for  the  months  of  November 
and  December  1994.  This  initial 
publication  of  information  on  section 
1115  demonstration  proposals  lists  all 
proposals  submitted,  approved  or 
disapproved  since  January  1, 1993. 
Future  notices  will  only  list  actions 
occurring  in  a  single  month,  including 
new  submissions,  pending  proposals, 
approvals,  and  disapprovals.  Proposals 
submitted  in  response  to  a  grant 
solicitation  or  other  competitive  process 
will  be  reported  as  received  during  the 
month  that  such  grant  or  bid  is  awarded, 
so  as  to  prevent  interference  with  the 
awards  process. 

A.  Comprehensive  Health  Reform 
Programs 

1.  New  Proposals 

No  new  proposals  were  submitted 
during  the  months  of  November  and 
December  1994. 

2.  Fending  Proposals 

Demonstration  Title/State:  The 
Diamond  State  Health  Plan — Delaware. 

Description:  Delaware  proposes  to 
expand  eligibility  for  Medicaid  to 
persons  with  incomes  up  to  100  percent 
of  the  Federal  poverty  level  and  require 
that  the  Medicaid  population  enroll  in 
managed  care  delivery  systems.  The 
State's  current  section  1115 
demonstration  project,  the  Delaware 
Health  Care  Partnership  for  Children, 
would  be  incorporated  into  the 
statewide  program  as  an  optional 
provider  for  eligible  children. 

Date  Received:  July  29,  1994. 

State  Contact:  Kay  Hohnes,  DSHP 
Coordinator,  DHSS  Medicaid  Unit, 
Biggs  Building,  P.O.  Box  906,  New 
Castle.  Delaware  19720,  (302)  577-4900. 

Federal  Project  Officer:  Rosana 
Hernandez,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore. 
Maryland  21207. 


Demonstration  Title/State:  MediPlan 
Plus — Illinois. 

Description:  Illinois  seeks  to  develop 
a  managed  care  delivery  system  using  a 
series  of  networks,  either  local  or 
statewide,  to  tailor  its  Medicaid  delivery 
system  to  the  needs  of  local  urban 
neighborhoods  or  large  rural  areas. 

Date  Received:  September  15, 1994. 

State  Contact:  Tom  Toberman, 
Manager,  Federal/State  Monitoring.  201 
South  Grand  Avenue  East,  Springfield. 
Illinois  62763.  (217)  782-2570. 

Federal  Project  Officer:  Gina  Clemons. 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations. 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 

Demonstratron  Title/State: 
MassHealth — Massachusetts. 

Description:  Massachusetts  proposes 
»<i  implement  a  range  of  strategies  to 
extend  Medicaid  coverage  of  its 
uninsured  citizens,  including  tlie 
employed,  the  short-term  unemployed, 
and  the  long-term  unemployed.  The 
proposed  program  would  employ  direct 
provision  of  health  services  as  well  as 
indirect  strategies  to  promote  market 
forces  to  address  the  needs  of  the 
uninsured,  including  providing 
subsidies  to  employees  with  incomes  up 
to  200  percent  of  the  Federal  poverty 
level. 

Date  Received:  April  15. 1994. 

State  Contact:  Laurie  Burgess. 
Director.  Managed  Care  Program 
Development,  Division  of  Medical 
Assistance,  600  Washington  Street. 
Boston.  Massachusetts  02111.  (G17) 
348-3695.  . 

Federal  Project  Officer:  Ed  Hutton. 
Health  Care  Financing  Administration. 
Office  of  Research  and  Demonstrations. 
2302  Oak  Meadows,  6325  Security 
Houlovard,  BaUimore,  Mar^'land  21207. 

Domonstration  Title/State:      j 
.MintiesotaCare — Minnesota. 

Description:  Minnesota  proposes  to 
expand  its  use  of  managed  care  service 
deliver}'  and  to  extend  Medicaid 
eligibility  to  families  and  children  with 
incomes  up  to  275  percent  of  the 
Fedoral  poverty  level.  The  State  would 
also  integrate  Medicaid  with  other 
public  entities  that  deliver  health 
services. 

Date  Received:  July  28, 1994. 

State  Contact:  Maria  Gomez, 
Commissioner,  Health  Care  Services 
Delivery.  Minnesota  Department  of 
Human  Services,  444  Lafayette  Road  N, 
St.  Paul,  Minnesota  55155',  (612)  297- 
4113. 

Federal  Project  Officer  Penny  Pine, 
Health  Care  Financing  Administration. 
Office  of  Research  and  Demonstrations. 
2302  Oak  Meadows.  6325  Security 
Qoulpvard.  Baltimore,  Maryland  21207. 


JMI 


Demonstration  Title/State:  Missouri. 

Description:  Missouri  proposes  to 
require  that  beneficiaries  enroll  in 
managed  care  delivery  systems,  and 
extend  Medicaid  eligibility  to  persons 
with  incomes  below  200  percent  of  the 
Federal  poverty  level.  As  part  of  the 
program.  Missouri  would  create  a  fully 
capitated  managed  care  pilot  program  to 
serve  non-institutionalized  persons  with 
permanent  disabilities  on  a  voluntary 
basis. 

Date  Received:  Jime  30. 1994. 

State  Contact:  E)onna  Checkett. 
Director.  Division  of  Medical  Services. 
Missouri  Department  of  Social  Services. 
P.O.  Box  6500,  Jefferson  City.  Missouri 
65102-6500, (314)  751-6922. 

Federal  Project  Officer:  Suzanne 
Rotwein,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows. 
6325  Security  Boulevard.  Baltimore. 
Maryland  21207. 

Demonstration  Title/State:  The 
Granite  State  Partnership  for  Access  and 
Affordability  in  Health  Care — New 
Hampshire. 

Description:  New  Hampshire 
proposes  to  extend  Medicaid  eligibility 
to  adults  with  incomes  below  the  AFDC 
cash  standard  and  to  create  a  public 
insurance  product  for  low  income 
workers.  The  State  also  seeks  to 
implement  a  number  of  pilot  initiatives 
to  help  redesign  its  health  care  delivery 
system. 
'  Date  Received:  June  14. 1994. 

State  Contact:  Barry  Bodell.  Now 
Hampshire  Department  of  Health  and 
Human  Services,  Office  of  the 
Commissioner.  6  Hazen  Drive,  Concord. 
New  Hampshire  03301-6505.  (603)  271- 
4332. 

Federal  Project  Officer:  Maria 
Boulmetis.  Healtli  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations.  2302  Oak  Meadows. 
o325  Security  Boulevard.  Baltimore, 
Maryland  21207. 

Demonstration  Title/State: 
OhioCare — Ohio. 

Description:  Ohio  proposes  to  expand 
Medicaid  eligibility  to  include 
uninsured  persons  with  incomes  up  to 
100  percent  of  the  Federal  poverty  level. 
New  and  current  eligibles  in  this 
statewide  program  would  receive 
ser\'ices  through  managed  care.  Certain 
special  health  related  services,  such  as 
mental  health  and  drug  and  alcohol 
addiction  services,  would  also  be 
provided  through  managed  care. 

Date  Received:  March  2. 1994. 

State  Contact:  Kathi  Glynn.  Director. 
Ohio  Medicaid.  30  East  Broad  Street. 
Columbus.  Ohio  43266.  (614)  644-0140. 

Federal  Project  Ofiicer  David  Walsh, 
Health  Care  Financing  Administration, 


Office  of  Research  and  Demonstrations. 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore,  Mar>'land  21207 

3.  Approved  Conceptual  Proposals 
(Award  of  Waivers  Pending) 

Demonstration  Title/State:  Palmetto 
Health  Initiative — South  Carolina. 

Description:  South  Carolina  proposes 
to  expand  Medicaid  eligibility  to 
include  uninsured  persons  with 
incomes  of  up  to  100  percent  of  the 
Federal  poverty  level.  New  and  current 
eligibles  in  this  statewide  program 
would  receive  services. through  either  a 
fully  capitated  managed  health  plan  or 
a  partially  capitated  primary  care 
provider.  South  Carolina  also  proposes 
to  implement  a  managed  care  pidgram. 
with  a  focus  on  home  and  community- 
based  services,  for  persons  requiring,  or 
at  risk  of  requiring,  placement  in  a 
nursing  facility. 

The  Health  Care  Financing 
Administration  (HCFA)  will  be  working 
with  South  Carolina  over  the  next  year 
to  develop  the  infrastructure  necessary 
for  the  proposed  demonstration.  HCFA 
will  consider  the  State's  request  for 
waivers  once  the  State  has  successfully 
completed  a  set  of  agreed  upon 
milestones. 

Date  Received:  March  1, 1994. 

Date  Concept  Approved:  November 
18. 1994. 

State  Contact:  Eugene  A.  Launuit, 
Ph.D.,  Executive  Director.  State  Health 
and  Human  Services  Finance 
Commission,  P.O.  Box  820G.  C(»hnnbia. 
South  Carolina  29202.  (803)  253-6100. 

Federal  Project  Officer:  Sherrie  Fried, 
Health  Care  Financing  Administration. 
Office  of  Research  and  Demonstrations. 
2302  Oak  Meadows.  6325  Security 
Boulevard.  Baltimore.  Maryland  21207 

4.  Approved  Proposals 

Demonstration  Title/State:  Florida 
Health  Security  Program — Florida. 

Description:  The  Florida  Health 
Security  Program  is  a  voluntary, 
employer-based,  discounted  premium 
program  designed  to  provide  access  to 
private  health  insurance  for  employed 
but  uninsured  Florid ians.  The  program 
will  use  a  managed  competition  model 
and  will  provide  health  insurance  for 
1.1  million  uninsured  Floridians  with 
incomes  at  or  below  250  percent  of  the 
Federal  poverty  level.  Health  plans 
(indemnity  and  HMO)  will  be  offered  by 
Accountable  Health  Partnerships  and 
administered  by  Community  Health 
Purchasing  Alliances. 

Date  Received:  February  10. 1994. 

Date  Awarded:  September  15.  1994. 

Implementation  Date:  The 
implementation  date  has  not  yfit  been      > 
set.  pending  approval  by  the  State 
legislature. 
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State  Contact:  Tom  Wallace,  Agency 
for  Health  Care  Administration,  325 
John  Knox  Road,  Tallahassee,  Florida 
32303^131.  (904)  922-5760. 

Federal  Project  Officer:  Alisa  Adamo, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 
Demonstration  Title/State:  QUEST— 
Hawaii. 

Description:  The  Hawaii  QUEST 
program  provides  seamless  coverage  to 
those  persons  previously  covered 
through  Federal  and  State  programs  and 
those  who  are  uninsured.  This  is 
accomplished  through  expansion  of  the 
Medicaid  income  eligibility  level  to  300 
percent  of  the  Federal  poverty  level  and 
an  elimination  of  categorical 
requirements  and  the  assets  test.  The 
State  is  providing  Medicaid  services 
through  a  managed  care  delivery 
system. 
Date  Received:  April  20. 1993. 
Date  Awarded:  July  16,  1993. 
Implementation  Date:  August  1.  1994. 
State  Contact:  Winifred  N.  Odo, 
Administrator,  Med-QUEST  Division. 
Department  of  Human  Services,  P.O. 
Box  339.  Honolulu,  Hawaii  96809-0339. 
(808) 586-5391. 

Federal  Project  Officer:  Ron  Lambert. 
Hi^alth  Care  Financing  Administration. 
Officf!  of  Research  and  Demonstrations, 
2302  Oak  Meadows.  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 
Demonstration  Title/State:  Kentucky 
Modicaid  Access  and  Cost  Containment 
Demonstration  Project — Kentucky. 

Description:  The  Kentucky  program 
will  expand  Medicaid  eligibility  to  100 
[)ercent  of  the  Federal  poverty  level. 
Date  Received:  March  30.  1993. 
Date  Awarded:  December  9.  1903. 
Implementation  Date:  An 
implementation  date  has  not  yet  been 
.set,  pending  approval  by  the  State 
l(?gislature. 

State  Contact:  Ma.sten  Childcrs.  11. 
Cimimissioner,  Department  for 
Medicaid  Services,  Cabinet  for  Human 
Resources,  Commonwealth  of  Kentucky, 
Frankfort.  Kentucky  40621-0001,  (302) 
504-4321. 

Federal  Project  Officer:  Penny  Pine, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207 
Demonstration  Title/State:  Oregon. 
Description:  Oregon's  demonstration 
program  expands  Medicaid  eligibility 
and  shifts  delivery  of  Medicaid  services 
into  fully  and  partially  capitated  plans 
and  primary  care  case  management 
programs.  The  State  utilized  a  public 
prioritization  process  to  establish  the 
service  package  provided  under 
Medicaid. 


Date  Received:  August  19,  1991. 
Date  Awarded:  March  19, 1993. 
Implementation  Date:  February  1, 
1994. 

State  Contact:  Lynn  Read,  Office  of 
Medical  Assistance  Programs,  500 
Sunmier  Street  NE.,  Salem,  Oregon 
97310-1014,  (513)  945-6587. 

Federal  Project  Officer:  Ron  Deacon, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 

Demonstration  Title/State:  Rite  Care — 
Rhode  Island. 

Description:  The  Rite  Care  program 
provides  coverage  to  pregnant  women 
and  children  up  to  6  years  of  age  with 
family  incomes  at  or  below  250  percent 
of  the  Federal  poverty  level.  Individuals 
eligible  for  the  program  are  required  to 
enroll  in  prepaid  health  plans  which 
contract  with  the  State  to  provide 
comprehensive  health  services  for  a 
fixed  cost  per  enrollee  per  month. 
Eligible  individuals  are  offered  a  choice 
of  heahh  plans  in  which  they  will 
enroll. 
Date  Received:  July  2,  1993. 
Date  Awarded:  November  1,  1993. 
Implementation  Date:  August  1.  1994. 
State  Contact:  Robert  J.  Fallon. 
Director.  Department  of  Human 
Services,  600  New  London  Avenue, 
Cranston.  Rhode  Island  02920.  (401) 
464-2121. 

Federal  Project  Officer:  Dttbbie  V';in 
Moven.  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows. 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State: 
TennCare — State  of  Tennessee. 

Description:  TennCare  is  a  statewide 
program  to  provide  health  care  benefits 
to  Medicaid  beneficiaries,  uninsured 
.Stale  residents,  and  those  whose 
medical  conditions  make  them 
uninsurable.  All  TennCare  enrollees 
receive  services  through  capitated 
managed  care  plans  that  are  either 
health  maintenance  organizations 
(HMOs)  or  preferred  provider 
organizations  (PPOs). 

Date  Received:  June  17.  1993. 
Date  Awarded:  November  18,  1993. 
Implementation  Date:  January  1.  1994. 
State  Contact:  Manny  Martins, 
Tennessee  Department  of  Health, 
Bureau  of  Medicaid,  729  Church  Street, 
Nashville.  Tennessee  37247-(>501,  (615) 
741-0213. 

Federal  Project  Officer:  Rose  Hatten, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 


5.  Disapproved  Proposals 

No  comprehensive  health  reform 
proposals  have  been  disapproved  since 
January  1, 1993. 

B.  Other  Section  1115  Demonstration 
Proposals 

1 .  New  Proposals 

Demonstration  Title/State:  Family 
Planning  Proposal — New  Mexico. 

Description:  New  Mexico  proposes  to 
extend  Medicaid  eligibility  for  family 
planning  services  to  all  women  of 
childbearing  age  with  income  at  or 
below  185  percent  of  the  federal  poverty 
level. 

Date  Received:  Novembof  1, 1994. 

State  Contact:  Bruce  Weydemeyer. 
Director,  Division  of  Medical 
Assistance,  P.O.  Box  2348,  Santa  Fe, 
New  Mexico  87504-2348,  (505)  827- 
3106. 

Federal  Project  Officers:  Alisa  Adamo, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207 

Demonstration  Title/State:  Georgia's 
Children's  Benefit  Plan. 

Description:  The  State  of  Georgia 
submitted  a  Section  1115  proposal 
entitled  "Georgia  Children's  Benefit 
Plan"  that  provides  preventive  and 
primary  care  services  for  children  1 
through  5  years  of  age  who  are  between 
133  and  185  percent  of  Federal  poverty 
level.  The  duration  of  the  waiver  is  5 
years  with  proposed  project  dates  of 
July  1, 1995  to  June  30,  2000. 

Date  Received:  December  12,  1994. 

State  Contact:  Jacquelyn  Foster-Rit:e, 
Georgia  Department  of  Medical 
Assistance,  Maternal  and  Child  II(!ulth, 
2  Pcachtree  Street  NW.,  27th  Floor. 
Atlanta,  Georgia  30303,  phone:  (404) 
051-5785.  FAX:  (404)  656-4913. 

Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows 
Building,  6325  Security  Boulevard, 
Baltimore,  Maryland  21207. 

2.  Pending  Proposals 

Demonstration  Title/State: 
Demonstration  Project  for  Family 
Planning  and  Reproductive  Services — 
Maryland. 

Description:  Maryland  proposes  to 
extend  Medicaid  eligibility  for  family 
planning  and  preventive  reproductive 
services  for  a  5-year  period  to  women 
who  are  Medicaid  eligible  due  to  their 
pregnancy  and  remain  Medicaid  eligible 
60  days  postpartum. 

Date  Received:  June  11, 1994. 

State  Contact:  Jane  Forman, 
Department  of  Health  and  Mental 
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Hygiene,  room  137,  201  West  Preston 
Street,  Baltimore.  Maryland  21201.  (410) 
225-6538. 

Federal  Project  Officer:  Alisa  Adamo. 
Health  Care  Financing  Administration. 
Office  of  Research  and  Demonstrations. 
2302  Oak  Meadows,  6325  Security 
Boulevard.  Baltimore,  Maryland  21207. 

Demonstration  Title/State:  High  Cost 
User  Initiative — Maryland. 

Description:  Maryland  proposes  to 
implement  an  integrated  case 
management  system  for  high-cost,  high- 
risk  Medicaid  beneficiaries. 

Date  Received:  July  8,  1994. 

State  Contact:  John  Folkemer, 
Maryland  Department  of  Health  and 
Mental  Hygiene,  Office  of  Medical 
Assistance  Policy,  201  West  Preston 
Street,  Baltimore,  Maryland  21201.  (410) 
225-5206. 

Federal  Project  Officer:  Rosana 
Hernandez,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard.  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  Minnesota 
Long  Term  Care  Options  Project/ 
Minnesota. 

Description:  The  State  proposes  to 
integrate  long-term  care  and  acute  care 
services  under  combined  Medicare  and 
Medicaid  capitation  payments  for 
elderly  dual  eligibles. 

Date  Received:  April  18,  1994. 

State  Contact:  Pamela  Parker, 
Minnesota  Department  of  Human 
Services,  Human  Services  Building.  444 
Lafayette  Road  North,  St.  Paul. 
Minnesota  55155,  (612)  296-2140. 

Federal  Project  Officer:  Melissa 
McNiff,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Dcnjonstrations.  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore. 
Maryland  21207. 

Demonstration  Title/State:  Pay-in 
Spenddown  Pilot — Ohio. 

Description:  Ohio  proposes  to 
implement  a  one-county  pilot  program 
to  allow  the  medically  needy  to  pay  in 
spertddown  amounts  in  order  to  qualify 
for  Medicaid  to  simplify  eligibility 
administration. 

Date  Received:  April  28. 1994. 
Stiate  Contact:  Jeanne  Carroll.  Ohio 
Department  of  Human  Services,  30  East 
Broad  Street,  Columbus.  Ohio  43266.    * 
(014) 466-6024. 

Federal  Project  Officer:  David  Walsh. 
Health  Care  Financing  Administration. 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 

Demonstration  Title/State: 
CHOICES— Citizenship,  Health, 
Opportunities.  Interdependence. 
Choices  and  Supports — Rhode  Island. 


Description:  Rhode  Island  proposes  to 
consolidate  all  current  State  and  Federal 
funding  streams  for  adults  with 
developmental  disabilities  under  one 
program  using  managed  care/managed 
competition. 
Date  Received:  April  5. 1994. 
State  Contact:  Susan  Babin. 
Department  of  Mental  Health, 
Retardation,  and  Hospitals,  Division  of 
Developmental  Disabilities.  600  New 
London  Avenue,  Cranston,  Rhode  Island 
02920,  (401)  464-3234. 

Federal  Project  Officer:  Melissa 
McNiff,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations.  2302  Oak  Meadows. 
6325  Security  Boulevard.  Baltimore. 
Maryland  21207. 
Demonstration  Title/State:  Virginia. 
Description:  Virginia  proposes  to 
expand  Medicaid  eligibility  to  children 
in  the  State  funded  KIDS  CARE 
program,  and  provide  them  with  a 
limited  Medicaid  benefit  restricted  to 
ambulatory  services. 
Date  Received:  May  18,  1994. 
State  Contact:  Janet  Kennedy,  Suite 
1300,  600  East  Broad  Street.  Richmond. 
Virginia  23219.  (804)  371-8855. 
Federal  Project  Officer:  Maria 
Boulmetis,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard.  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  Family 
Planning  Demonstration — Washington. 

Description:  The  State  proposes  to 
provide  family  planning  services  to  low- 
income  women  for  an  additional  10 
months  postpartum,  extending  total 
coverage  for  such  services  to  one  vear. 
Date  Received:  April  21, 1994.  ' 
State  Contact:  Claudia  Lewis,  Medical 
Assistance  Administration.  Division  of 
Client  Services,  P.O.  Box  45530, 
Olympia,  Washington  98504-5530. 
(206) 586-2751. 

Federal  Project  Officer:  Maria 
Boulmetis.  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Bahimore, 
Maryland  21207. 
Demonstration  Title/State:  Wisconsin. 
Description:  The  State  proposes  to 
limit  the  amount  of  exempt  funds  that 
may  be  set  aside  as  burial  and  related 
expenses  for  SSI-related  Medicaid 
recipients. 
Date  Received:  March  9,  1994. 
.  State  Contact:  Jean  Shell.  Division  of 
Economic  Support.  Wisconsin 
Department  of  Health  and  Social 
Services.  1  West  Wilson  Street,  room 
650.  P.O.  Box  7850.  Madison.  Wisconsin 
53707.  (608)  266-0613. 

Federal  Project  Officer:  J.  Donald 
Sherwood.  Health  Care  Financing 


Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

3.  Approved  Conceptual  Proposals 
(Award  of  Waivers  Pending) 

Demonstration  Title/State:  Health 
Services  for  Children  with  Special 
Needs — District  of  Columbia. 

Description:  The  District  of  Columbia 
proposes  to  implement  a  specialized 
managed  care  program,  targeted  to  the 
needs  of  Medicaid-eUgible  disabled 
children.  Enrollment  would  be 
mandatory.  The  District  has  been  given 
a  1-year  grant  to  help  further  develop 
the  model  proposed  in  its  application. 

Date  Received:  March  25,  1994. 

Date  Awarded:  August  5,  1994. 

State  Contact:  Deborah  Jones,  Project 
Officer,  Commission  on  Health  Care 
Finance,  2100  Martin  Luther  Kin;?  Jr. 
Avenue,  SE.,  suite  302,  Washington,  DC 
20020,  (202)  727-2240. 

Federal  Project  Officer:  Phyllis  Nagy. 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations. 
2302  Oak  Meadows.  6325  Security 
Boulevard.  Baltimore.  Maryland  21207 

4.  Approved  Proposals 

Demonstration  Title/State:  The 
Program  for  All-Inclusive  Care  for  the 
Elderly  (PACE)— California  (Sutter 
SeniorCare,  Sacramento). 

Description:  The  PACE  program  is  a 
managed  care  ser\'ice  delivery  system 
for  the  frail  elderly  who  live  in  the 
community  but  arc  certified  for 
institutionalization  in  a  nursing  home. 
Most  of  the  300  participants  arc  dually 
eligible  for  Medicare  and  Medicaid,  and 
all  are  being  assessed  for  eligibilitv  for 
nursing  home  placement  according  to 
State  standards. 

Date  Received:  July  14,  1993. 

Date  Awarded:  Mav  1.  1994. 

Implementation  Date:  May  1, 1994. 

State  Contact:  John  Rodriguez,  Deputy 
Director,  Medical  Care  Services, 
California  Department  of  Health 
Services,  7140  P  Street,  room  600. 
Sacramento.  California  95814,  (916) 
654-2254. 

Federal  Project  Officer:  Stefan  Miller. 
Health  Care  Financing  Administration. 
Office  of  Research  and  Demonstrations, 
room  2-F-4  Oak  Meadows,  0325 
Security  Boulevard,  Baltimore. 
Maryland  21207. 

Demonstration  Title/State:  Nemours 
Children's  Program — Delaware. 

Description:  The  State  has  developed 
a  public/private  managed  care  system 
which  enrolls,  on  a  capitated  basis, 
Medicaid-eligible  children  in  pediatric 
clinics.  The  Nemours  Foundation 
developed  the  clinics  and  is  subsidizing 
a  portion  of  the  service  cost. 
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Date  Received:  October  13, 1992. 

Date  Awarded:  July  27.  1993. 

Implementation  Date:  December  1993. 

State  Contact:  Phillip  P.  Soule. 
Deputy  Director,  Delaware  Department 
of  Social  Services,  1901  North  Dupont 
Highway.  New  Castle,  Delaware  19720, 
(301)  577-1900. 

Federal  Project  Officer:  David  Walsh, 
Health  Care  Financing  Administration. 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows.  6325  Security 
Boulevard,  Baltimore,  Maryland  21207 

Demonstration  Title/State: 
Preconception  Project — Florida. 

Description:  This  project  is  a 
demonstration  and  evaluation  of  a 
preconceptional  intervention  program. 
Resource  mothers  will  guide  high-risk 
clients,  during  home  visits,  through 
various  risk  reduction  activities  over  a 
2-year  period.  The  objective  is  to 
signifi(  .intly  reduce  the  incidence  of 
low  birth  weight  infants  in  the  target 
population. 

Date  Received:  Julv  31,  1991. 

Date  Awarded:  June  28,  1994. 

Implementation  Date:  June  1.  1994. 

State  Contact:  Marshall  E.  Kelley, 
Director  of  Medicaid,  P.O.  Bo.x  12800, 
Tallahassee,  Florida  32317-2H00.  (904) 
488-3560. 

Federal  Project  Officer:  Rosana 
Hernandez,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  Drug 
Utilization  Revii^w  Program — Iowa. 

Description:  Under  this  program,  the; 
State  conducts  on-line  prospectivt;  drug 
utilization  review.  There  are  250 
pharmac;i(;s  that  participate  in  the 
project  either  as  randomized  control  or 
i^xperiinental  entities. 

Date  Received:  June  1992. 

Date  Awarded:  September  30.  1992. 

Impltimentation  Date:  June  13.  1994. 

State  Contact:  Don  Herman,  State 
Medicaid  Director.  East  13th  and 
Walnut,  Hoover  Building.  5th  Floor.  Des 
Moines,  Iowa  50319,  (5 15)  281-8794. 

Federal  Project  Officer:  Kathle«in 
Ciondek.  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  Primary 
and  Preventive  Care  for.  Kids — 
Maryland. 

Description:  Marj'Iand  has  developed 
a  primary  and  preventive  care  program 
that  expands  Medicaid  eligibility  for 
those  services  provided  to  children  born 
after  September  30, 1983.  with  family 
incomes  below  185  percent  of  the 
Federal  poverty  level. 


Date  Received:  February  8, 1993. 

Date  Awarded:  August  9, 1993. 

Implementation  Date:  October  1993. 

State  Contact:  Joseph  M.  Millstone, 
Director.  Medical  Care  Policy 
Administration,  Maryland  Oiepartment 
of  Healdi  and  Mental  Hygiene,  201  West 
Preston  Street,  Baltimore,  Maryland 
21201.  (410)  235-1432. 

Federal  Project  Officer:  Sherrie  Fried, 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations. 
2302  Oak  Meadows,  6325  Security 
Boulevard,  Bahimore.  Maryland  21207. 

Demonstration  Title/State:  Family 
Planning  Project — South  Carolina. 

Description:  South  Carolina's  project 
extends  Medicaid  eligibility  for  family 
planning  services  to  all  women  with 
incomes  below  185  percent  of  the 
Federal  poverty  level  who  have  had  one 
or  more  Medicaid  reimbursed 
pregnancies. 

Date  Received:  June  23.  1993. 

Date  Awarded:  December  7,  1993. 

Implementation  Date:  October  1994. 

State  Contact:  Rob  Erlich,  Health  and 
Human  Services  Finance  Commission. 
P.O.  Box  8206,  Columbia.  South 
Carolina  29202-8206,  (803)  253-4129. 

Federal  Project  Officer:  Alisa  Adamo. 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations. 
2302  Oak  Meadows,  632.5  Security 
Boulevard,  Baltimore,  Maryland  21207. 

Demonstration  Title/State:  Medicaid 
Direct  Purchase  Vaccine  Program 
•  (MDPVP)— Virginia. 

De.scription:  The  MDPVP  strcandines 
tiie  reimbursement  process  for  vaccine, 
by  allowing  States  to  directly  reimburse 
manufacturers  for  vaccines.  Vaccine 
manufacturers  send  to  each  private 
])hysician  who  treats  children  on 
Mcnlicaid  a  shipment  of  vaccines  on 
consignment  at  no  cost  to  the  physician. 
Physicians  then  bill  Medicaid  for  the 
office  visit  when  they  inoculate 
children,  but  not  for  the  cost  of  the 
vaccine.  The  Medicaid  program 
reimburses  the  manufacturer  at  a 
discounted  rate,  according  to  the 
number  of  vaccines  administered.  The 
mjmufacturer  then  sends  quantities  of 
the  vaccines  to  the  private  physicians  to 
replace  the  amounts  used. 

Date  Received:  August  25,  1992. 

Date  Awarded:  November  4,  1992. 

Implementation  Date:  March  1,  1993. 

State  Contact:  Dee  Holmes, 
Department  of  Medical  Assistance 
Services.  600  East  Broad  Street, 
Richmond,  Virgfnia  23219,  (804)  371- 
8850. 

Federal  Project  Officer:  Alisa  Adamo. 
Health  Care  Financing  Administration, 
Office  of  Research  and  Demonstrations, 
2302  Oak  Meadows,  6325  Security 
Boulevard.  Baltimore.  Maryland  21207. 


Demonstration  Title/State:  Drug 
Utilization  Program — Washington. 

Description:  Under  this  program,  the 
State  allows  for  pharmacy 
reimbursement  to  cognitive  services, 
including  pharmacist  intervention  with 
patient's  drug-related  problems.  The 
project  encompasses  200  pharmacies, 
half  of  which  are  experimental  and  the 
rest  are  the  control  group. 

Date  Received:  June  1992. 

Date  Awarded:  September  30.  1992. 

Implementation  Date:  February  1, 
1994. 

State  Contact:  Garth  Holmes,  Medical 
Assistance  Administrator,  623  8th 
Avenue  SE..  P.O.  Box  45510.  Olvmpia, 
Washington  98504.  (206)  586-7034. 

Federal  Project  Officer:  Kathleen 
Gondek.  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows. 
6325  Security  Boulevard.  Baltimore 
Maryland  21207. 

5.  Disapproved  Proposals 

Demonstration  Title/State:  Iowa. 

Description:  Iowa  sought  to  waive  the 
transfer  of  assets  requirements,  to 
extend  the  look-back  and  penalty 
periods  from  30  to, 60  months,  and  make 
other  changes  related  to  the  penalty 
periods. 

Date  Received:  April  5, 1993. 

Date  of  Disapproval:  December  23, 
1993. 

Federal  Project  Officer:  J.  Donald 
Sherwood.  Health  Care  Financing 
Administration.  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard.  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  Long  Tei  ni 
Care — Maine. 

Description:  Maine  sought  to  continiu; 
Medicaid  eligibility  of  persons  residing 
in  nursing  homes  to  coincide  with  the 
State's  efforts  to  eliminate  State  plan 
coverage  of  certain  optional  eligibility 
groups.  A  waiver  would  have  protected 
current  beneficiaries  from  the  pro])osed 
change  in  the  State  plan. 

Date  Received:  May  11. 1993. 

Date  of  Disapproval:  July  13. 1993. 

Federal  Project  Officer:  J.  Donald 
Sherwood.  Health  Care  Financing 
Administration.  Office  of  Research  and 
Dpmonstrations,  2302  Oak  Meadows, 
6325  Security  Boulevard.  Baltimore, 
Maryland  21207. 

Demonstration  Title/State:  Minnesota. 

Description:  The  State  sought  to:  (1) 
increase  the  look-back  period  for  asset 
transfers  in  determining  Medicaid 
nursing  facility  eligibility  from  36  to  60 
months;  (2)  to  treat  the  uncompensated 
transfers  of  excluded  assets  in  the  same 
manner  as  non-excluded  assets;  and  (3) 
to  apply  any  resulting  penalty  period  to 


the  loss  of  coverage  of  all  Medicaid 
services,  not  just  long  term  care 
services. 

Date  Received:  October  14,  1993. 

Date  of  Disapproval:  April  7.  1994. 

Federal  Project  Officer:  J.  Donald 
Sherwood.  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations.  2302  Oak  Meadows. 
6325  Security  fioulevard,  Baltimore. 
Mar\-Iand  21207. 

Demonstration  Title/State:  Project 
rCX)TH— Tlie  Project  Toward 
Occupational  Opportunity  Through 
Health — New  Hampshire. 

Description:  The  State  proposed  to 
provide  comprehensive  dental  treatment 
for  approximately  200  AFDC/JOBS 
program  participants  whose  disfiguring 
dental  status  presented  the  major 
iinppdiment  to  their  employment 
following  job  training. 

Date  Received:  December  6. 1993. 

Date  of  Disapproval:  April  19.  1994. 

Federal  Project  Officer:  Debbit;  Van 
Hovpn,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  2302  Oak  Meadows. 
6323  Security  Boulevard,  Baltimore, 
Maryland  21207 

HI.  Requests  for  Copies  of  a  Proposal 

Rriquests  for  copies  of  a  specific 
Modkaid  proposal  should  be  made  to 
the  $|ate  contact  listed  for  the  specific 
propjosal.  If  further  help  or  inform.ition 
is  luiodcd,  inquiries  should  be  diroctrd 
to  lh|u  HCFA  at  the  address  above;. 

(On'iilOR  of  I'oderal  noiiieslic  Assistanor 
I'rodain.  No.  93.779;  Health  Financing 
Kt^si'itch,  Demonstrations,  and  Kxprriinciits.) 

n.drtci:  Jiiiiuary  13.  190.'. 
Brut^-  C.  Vladeck, 

Admimistrator.  Hoalth  Caw  Fitwtwini; 
Administration. 
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Health  Resources  and  Services 
Administration 

Program  Announcement  and  Proposed 
Minimum  Percentages  for  "High  Rate" 
and  "Significant  Increase  in  the  Rate" 
for  Implementation  of  the  General 
Statutory  Funding  Preference  for 
Grants  for  Residency  Training  in 
Preventive  Medicine  for  Fiscal  Year 
1995 

rlin  Health  Resources  and  Servic(!s 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1995  Grants  for  Residency 
Training  in  Preventive  Medicine  imder 
the  authority  of  section  763.  title  VII  of 
the  Public  Health  Service  Act.  as 
amended  by  the  Health  Professions 
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Education  Extension  Amendments  of 
1992.  Pub.  L.  102-408,  dated  October 
13, 1992.  Comments  are  invited  on  the 
proposed  minimum  percentages  for 
"high  rate"  and  "significant  increase  in 
the  rate"  for  implementation  of  the 
general  statutory  funding  preference. 
Approximately  $1,700,000  will  be 
available  in  FY  1995  for  this  program. 
It  is  anticipated  that  the  $1,700,000  will 
be  available  to  support  approximately 
12  competing  awards  averaging 
S135.000. 

Purpose 

Section  763  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
make  grants  to  meet  the  costs  of 
projects — 

(1)  to  plan  and  develop  new  residency 
training  programs  and  to  maintain  or 
improve  existing  residency  training 
programs  in  preventive  medicine  and 
dental  public  health;  and 

(2)  to  provide  financial  assistance  to 
residency  trainees  enrolled  in  such 
jirograms. 

This  program  annoimcemcnt  is 
limited  to  residency  training  programs 
in  preventive  medicine. 

The  period  of  Federal  support  will  not 
exceed  3  years. 

Eligibility 

To  be  eligible  for  a  Grant  for 
I\(!sidency  Training  in  Preventive 
Medicine,  the  applicant  must  be  an 
accredited  public  or  private  nonprofit 
school  of  allopathic  or  osteopathic 
inculicine  or  a  school  of  public  health 
located  in  a  State.  Also,  an  applicant 
nuisf  demonstrate  that  it  has,  or  will 
have  by  the  end  of  1  year  of  grant 
suppfirt,  full-time  faculty  with  training 
aiul  experience  in  the  fields  of 
preventive  medicine  and  support  from 
()th(;r  faculty  members  trained  in  public 
health  and  other  relevant  .specialties  and 
disciplines.  To  receive  support, 
programs  must  meet  the  requirements  of 
regulations  as  set  forth  in  42  CFR  part 
.')7.  subpart  EE. 

Project  Requirements 

A  project  supported  by  this  grant 
program  must  be  conducted  in 
accordance  with  the  following 
requirements: 

(a)  Each  project  must  have  a  project 
director  who  works  at  the  grantiie 
institution  on  an  appointment 
consistent  with  other  major 
departments,  heads  or  will  head  the 
unit,  and  has  relevant  training  and 
experience  in  preventive  medicine. 

(b)  Each  project  must  have  an 
appropriate  administrative  and 
organizational  plan  and  appropriate 


staff  and  faciUty  resources  for  the 
achievement  of  stated  objectives. 

(c)  Each  project  must  systematically 
evaluate  the  educational  program.^ 
including  the  performance  and 
competence  of  trainees  and  faculty,  the 
administration  of  the  program,  and  the 
degree  to  which  program  and 
educational  objectives  are  met. 

(d)  All  field  experiences  must  Im; 
supervised  by  a  qualified  faculty 
member. 

(e)  All  applicants  must  either 
demonstrate  an  increase  in  minority  and 
disadvantaged  residents  or  show 
evidence  of  efforts  to  recruit  minority 
and  disadvantaged  residents. 

National  Health  Ob)ectives  for  the  Year 
2000 

The  Public  HealOi  Service  (PUS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  20UU.  a 
PHS  led  national  activity  for  setting 
priority  areas.  This  program  is  related  to 
the  priority  area  of  Health  Promoti(ui 
and  Preventive  ScrvictJS.  Potential 
applicants  may  obtain  a  copy  of  HcnUIn 
People  2000  (Full  Report;  Stock  No. 
017-001-00474-0)  or  Ilralthv  Peoplr 
2000  (Summary  Report;  Stoc:k  No.  017- 
001-00473-1) through  the 
Superintendent  of  Documents, 
Government  Printing  Offict;, 
Washington.  D.C.  20402-932.'. 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-rang(!  pliiniiin;.;. 
HRSA  will  be  targeting  its  (ifforts  to 
strengthening  linkages  between  U.S. 
Public  Health  .Service  education 
programs  and  programs  which  pro\  idi' 
comprehensive  primary  care  s('rvii:i's  to 
the  undorserved. 

Smoke-Free  Workplace 

The  Public  Health  Servit:e  strongly 
(Micourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobaccfi 
products.  This  is  consistent  with  tin- 
PHS  mission  to  protect  anil  advance  tin- 
physical  and  mental  health  of  the 
American  people. 

Review  Criteria 

The  review  of  applicatinus  will  tiik<r 
into  consideration  the  following  crif(!ria. 

1.  The  potential  effectiveness  of  thi" 
proposed  project  in  carrying  out  the 
training  purpo.ses  of  section  763  tif  the 
PHS  Act. 

2.  The  extent  of  responsiveness  to  the 
project  requirements. 

3.  The  administrative  and 
management  capability  of  the  npjilicant 
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to  carry  out  the  proposed  project  in  a 
cost-effective  manner. 

5.  The  degree  to  which  the  applicant 
demonstrates  institutional  commitment 
to  the  proposed  program. 

6.  The  history  of  the  program 
including  nimiber  of  residents  who 
successfully  completed  the  program. 

Other  Considerations 

In  addition,  the  following  funding 
factors  may  be  applied  in  determining 
funding  of  approved  applications: 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  other 
categories  or  groups  of  approved 
applications. 

A  funding  priority  is  defined  as  the 
favorable  adjustment  of  aggregate  review 
scores  of  individual  approved 
applications  when  applications  meet 
specified  criteria. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 

Statutory  Funding  Preference 

As  provided  in  section  791(a)  of  the 
PHS  Act,  preference  will  be  given  to 
qualified  applicants  that 

(1)  have  a  nigh  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
nindicully  underserved  communities;  or 

(2)  have  achieved,  during  the  2-year 
period  preceding  the  fiscal  year  for 
which  an  award  is  sought,  a  significant 
increase  in  the  rate  of  placing  graduates 
in  such  settings. 

This  preference  will  only  be  applied 
to  applications  that  rank  above  the  20lh 
percentile  of  proposals  recommended 
for  approval  by  the  peer  review  group. 

Proposed  Minimum  Percentages  for 
"Hij-h  Rate"  and  "Sisnificanl  Increase 
in  the  Rate" 

"High  rate"  is  defined  as  a  minimum 
of  25  percent  of  graduates  in  academic 
year  1992-93  or  academic  year  1993-94, 
wliichevcr  is  greater,  who  spend  at  least 
50  percent  of  their  worktime  in  clinical 
practice  in  the  specified  settings. 
Graduates  who  are  providing  care  in  a 
medically  underserved  community  as  a 
part  of  a  fellowship  or  other  educational 
experience  can  be  counted. 

"Significant  increase  in  the  rate" 
means  that,  between  academic  years 
1992-93  and  1993-94,  the  rate  of 
placing  graduates  in  the  specified 
settings  has  increased  by  a  minimum  of 
50  percent  and  that  not  less  than  15 
percent  of  graduates  fi-om  the  most 
recent  years  are  working  in  these 
settings. 


Additional  information  concerning 
the  implementation  of  this  preference 
has  been  published  in  the  Federal 
Register  at  59  PR  15743,  dated  April  4. 
1994. 

Established  Funding  Priorities 

The  following  funding  priorities  were 
established,  after  public  comment  (53 
FR  46506,  dated  November  17, 1988  and 
56  FR  46798,  dated  September  16, 
1991),  and  are  being  extended  in  FY 
1995.  In  the  funding  of  approved 
applications,  a  funding  priority  will  be 
given  to  projects  which  will: 

1.  Conduct  residency  training  in  areas 
of  general  preventive  medicine  or  public 
health. 

2.  Enroll  at  least  four  residents  in  the 
academic  year  and  at  least  four  residents 
in  the  field  year  with  evidence  provided 
that  the  projected  number  can  be 
realized  from  a  current  or  projected 
applicant  pool. 

3.  Propose  to  provide  educational 
experiences  to  demonstrate  to  residents 
the  provision  of  primary  care/preventive 
services  for  underserved  populations. 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  minimum 
percentages  for  "high  rate"  and 
"significant  increase  in  the  rate"  for 
implementation  of  the  general  statutory 
funding  preference.  The  comment 
period  is  30  days.  All  comments 
received  on  or  before  February  22, 1995 
will  be  considered  before  the  final 
minimum  percentages  for  "high  rate" 
and  "significant  increase  in  the  rate"  for 
implementation  of  the  general  statutory 
funding  preference  are  established. 
Written  comments  should  be  addressed 
to:  Neil  Sampson,  Director,  Division  of 
Associated,  Dental,  and  Public  Health 
Professions,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  Room  8-101,  5600  Fishers 
Lane,  Rockville,  Maryland  20857 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Associated, 
Dental,  and  Public  Health  Professions, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5:00  p.m. 

Information  Requirements  Provision 

Under  section  791(b)  of  the  Act,  the 
Secretary  may  make  an  award  under  the 
Grants  for  Residency  Training  in 
Preventive  Medicine  only  if  the 
applicant  for  the  award  submits  to  the 
Secretary  the  following  information: 

1.  A  description  of  rotations  or 
preceptorships  for  students,  or  clinical 


training  programs  for  residents,  that 
have  the  principal  focus  of  providing 
health  care  to  medically  underserved 
communities. 

2.  The  number  of  faculty  on 
admissions  committees  who  have  a 
clinical  practice  in  community-based 
ambulatory  settings  in  medically 
underserved  communities. 

3.  With  respect  to  individuals  who  are 
from  disadvantaged  backgrounds  or 
from  medically  underserved 
communities,  the  number  of  such 
individuals  who  are  recruited  for 
academic  programs  of  the  applicant,  the 
number  of  such  individuals  who  are 
admitted  to  such  programs,  and  the 
number  of  such  individuals  who 
graduate  from  such  programs. 

4.  If  applicable,  the  number  of  recent 
graduates  who  have  chosen  careers  in 
primary  health  care. 

5.  The  number  of  recent  graduates 
whose  practices  are  serving  medically 
underserved  communities. 

6.  A  description  of  whether  and  to 
what  extent  the  applicant  is  able  to 
operate  without  Federal  assistance 
under  this  title. 

Additional  details  concerning  the 
implementation  of  this  information 
requirement  have  been  published  in  the 
Federal  Register  at  58  FR  43642.  dated 
August  17, 1993,  and  will  be  provided 
in  the  application  materials. 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  grants  policy  and 
business  management  issues  should  be 
directed  to:  Ms.  Brenda  Selser,  Grants 
Management  Branch,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  Room  8C-26.  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone:  (301)  443'-6960.  FAX:  (.101) 
443-6343. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Branch  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
D.  W.  Chen,  M.D.,  M.P.H.,  Division  of 
Associated,  Dental,  and  Public  Health 
Professions,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  Room  8C-09,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone:  (301) -443-6896,  FAX:  (301) 
443-1164. 

The  deadline  date  for  receipt  of 
applications  is  March  10, 1995. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 


(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Apphcants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  dmely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

Paperwork  Reduction  Act 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  Application,  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  OMB 
Clearance  Number  is  0915-0060. 

This  program,  Grants  for  Residency 
Training  in  Preventive  Medicine,  is 
listcid  at  93.117  in  the  Catalog  of  Federal 
Domestic  Assistance.  It  is  not  subject  to 
the  provisions  of  Executive  Order 
12372.  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
throiigh  45  CFR  part  100).  This  program 
is  not  subject  to  the  Public  Health 
System  Reporting  Requirements. 

vJftd:  Januarj'  17,  1995. 
Ciro  v.  Sumaya, 

Adimvistnitor. 

II'R  niic.  9.')-15.54  Filed  l-2(MI.-i;  (!:4.-.  uin] 

BILLIta  CODE  4160-1 5-P 


Natlbrial  Institutes  of  Health  National 
Heart,  Lung,  and  Blood  Institute; 
Notice  of  Closed  Meetings 

I'i|r.suant  to  Section  10(d)  of  llur 
Fe(i(iral  Advisory  Committee  Act,  as 
ameJKled  (5  U.S.C.  Appendix  2).  notice 
is  hdreby  given  of  the  following  Heart. 
Luni.  and  Blood  Special  Empliasis 
Panm  (SEP)  meetings: 

iV^i;.'  of  SEP:  Clinical  Trial  id  Kviiliuilt^  ihi- 
I'rc'vilotioti  of  Events  with  Angiotensin 
(;t)n\Wtinu  Enzyme  Inhibitor  Ther.ipv 

(peaHl). 

Dah:  F(;bruary  7-8.  igg.'i. 

Tii\H\-  7:30  p.m. 

I'liiCf:  Holiday  Ihn,  Belhe.'ida.  .Man  land. 

Cotitact  Parson:  Anthony  M.  Coellio,  Jr.. 
I'h.Ui.  .=1,333  Westbard  Avenue,  Room  ri4H. 
netlil'ida.  Maryland  20892,  (301)  .=)94-74H5. 

Pii^posv/Agenda:  To  review  and  evaluate 
eonliin  t  proposals. 

iVfjpe  of  SEP:  SCOR  in  Transfusion 
.Medline  and  Biology. 

Data:March  1.5-16,  199.'">. 

Tiilw:  7:00  p.m. 

PlOpe:  Holiday  Inn.  Bethcsda.  Maryland. 

Cntilact  Person:  Deborah  P.  Beebe.  Fh  D.. 
.5333  iWestbard  Avenue,  Room  555,  Bethesda. 
Mary  and  29892,  (301)  594-7418. 


JMI 


Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6),  Title  5. 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research:  93.838,  Lung  Diseases 
Research:  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  January  13. 1995. 
Susan  K.  Feldman, 

CommittPv  Managmnent  Officer.  XIH. 
|FR  Doc.  9.5-1561  Filed  1-20-95;  8:45  am] 
BILUNG  CODE  4140-01-M 


Notice  of  Closed  Meetings  for  the 
National  Institute  of  Mental  Health 
Initial  Review  Group 

Pursuant  to  Section  10(d)  of  the 
I'ederal  Advisory  Committee  Act.  as 
amt^niled  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
ni(M;tings: 

Ctmuuilh'u  Xanw:  Keuropliannardlony  and 
■Neurochemistry  Review  Comn;itlee. 

Do/fc-;  February  8-10,  1905. 

Timr:  i!:30  a.m. 

/'/(/(-(■.nelhesda  Holiday  Inn,  (li::(l 
Uiscorisiii  Avenue.  Hethesda.  MD  20fn4. 

Oinkirt  Person:  Shirley  H.  Mallz,  Parklawn 
iliiildins.  Room  9-101,  Telephone:  301.  443- 
:!.S.'.r. 

/■iir/'a';f//l^!4cn(/(/;'ro  review  and  e\al;:ate 
gr.int  ajiplicaiions. 

Conunillco  \'ami':  Services  Rirsean  !i 
Iteview  Committee. 

Pn/e.  February  8-10, 199.5. 

7Ynie.  8:.30  a.m. 

Phicv:  Embassy  Suites  at  Chevy  Chase. 
4300  Military  Road,  N.W.,  Washhinton,  D.C. 
J0015. 

Contact  /'er.s-on;  Angela  L.  Redlin^sliafer. 
Parklawn  Building,  Room  9C-18,  Telephomr: 
301,443-1367. 

Purposc/Aficnda:  To  review  and  evaluate 
grant  applications. 

Committee  \'nme:  Mental  Disorders  of 
Aging  Review  Committee. 

Du/e.  February  8-10,  1995. 

Time:  9  a.m. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Phyllis  L.  Zusnian. 
Parklawn  Building,  Room  9C-18,  Telephone: 
301,443-1340. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 


Committee  Name:  Clinical 
Psychopathology  Review  Committee. 

Date:  February  8-10. 1995. 

Time:  9  a.m. 

P/oce;  Barcelo  Washington  Hotel,  2121  P 
Street,  N.W.,  Washington.  D.C.  20037. 

Contact  Person:  Frances  H.  Smith. 
Parklawn  Building,  Room  9C-18,  Telephone: 
301,443-4868. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Psychobiology, 
Behavior,  and  Neuroscience  Review 
Committee. 

Date:  February  9-10,  1995. 

Time:  9  a.m. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  William  H.  Radi  liifn. 
Parklawn  Building,  Room  9-101.  Telephone: 
301,443-3857. 

Purpose/Agenda :  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Clinical  Neuroscience 
and  Biological  Psychopathology  Review- 
Committee. 

Dofe;  February  15-17.  1995. 

Time:  9  a.m. 

Place:  Residence  Irm.  7335  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Maureen  L.  Lister, 
Parklawn  Building,  Room  9-101,  Telephone: 
301,443-3936. 

Purpose /Agenda:  To  review  ar.d  evaluate 
grant  applications. 

Committee  Name:  Violenc  e  a;;d  TrHiinjatit- 
Stress  Review  Committee. 

Dnfe:  February  15-17.  199.5. 

Time:  8:30  a.iii. 

Place:  Embassy  Suites  ;it  Chevy  Chase. 
4300  Military  Ro'ad,  N.W..  W.nshing!(»!i.  D.C. 
20015. 

Cnntael  Person:  Hheri  i..  Si  !iwi,rt/lia(  k. 
I'arklawiT  Huilding,  Room  !K:-2(i.  Telephone, 
301,443-6470. 

Purpnse/Ap,cnJ(i:  Jo  n.'vicw  and  (•\a!ii;j?e 
grant  applications. 

Committee  Some:  CUtgnitive  l"u::i  ;i(i!:ai 
Newrosf  ience  Review  (.'onitnitte*'. 

/Jafe;  February  16-17,  199.5. 

7V;;ic.- 8:30  a.iii. 

Place:  Hyatt  Ki'geuf :y  Betiies<l.i,  O:;. 
Bethesda  Metro  Ci'iiter.  Uethesdii,  Ml)  Jii;H4. 

Contact  Person:  Shirley  II.  .M.iltz.  P.irkl.nvn 
Building.  Rcioiii  9-101.  '1  telephone:  .301.  443- 
3936. 

I\irpo!:e//\gnndii:  'I  i>  reviiw  and  evalt:i;tf 
grant  applications. 

Ccmmittec  Nanur.  So<:ial  and  ( Inaip 
Processes  Review  Cymmllti'e. 

Df//e;  Febniary  ir.-ir.  lO'd 

7;;iie;  9  a.m. 

Place:  Bethesda  Holid.iy  In:'.  !U::0 
Wisconsin  .Xveniie,  Hi-thesda.  MI)  20Hl-i. 

Contact  Person:  Ri.li.itia  .\.  Chowdliury. 
Parklawn  Building.  Room  9C-i;6.  'I'elephnne: 
301.  44.3-6470. 

Purpose/ Agenda: To  review  and  evaluate 
grant  applications. 

Committee  Name:  Molecular.  Cellular,  and 
Developmental  Neurobiology  Review 
Cxjrmnittee. 

Date:  February  19-21,  1995. 

Time:  6  p.m. 

P/ocr;  Chevy  Chase  Holiday  liin.  .55 JO 
Wisconsin  Avenue,  Chevy  Chase.  MI)  20815. 
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Contact  Person:  Katie  ODonnell,  Farklawn 
Building.  Room  9-101,  Telephone:  301, 443- 
3857. 

I  urpose/ Agenda:  lo  review  and  evaluate 
grant  applications. 

Committee  Name:  Child/Adolescent 
Development.  Risk,  and  Prevention  Review 
Committee. 

Date:  February  23-24, 1995. 

Time:  9  a.m. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  20815. 

Contact  Person:  Phyllis  D.  Artis,  Parklawn 
Building,  Room  9C-26,  Telephone:  301,  443- 
1177. 

Purpose/Agenda:To  review  and  evaluate 
grant  applications. 

Committee  Name:  Perception  and 
Cognition  Review  Committee. 

Date:  Februan,'  23-24,  1995. 

Time:  9  a.m. 

Place:  Hvatt  Regency  Bethesda.  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Regina  M.  Thomas. 
Parklawn  Building.  Room  9C-26,  Telephone: 
301,443-6470. 

Purpose/ Agenda:To  review  and  evaluate 
graivt  applications. 

Committee  Name:  Treatment  Assessment 
Review  Committee. 

Date:  February  23-24,  1995. 

Time:  9  a.m. 

Place:  Barcelo  Washington  Hotel,  2121  P 
Street.  NW.,  Washington,  DC  20037. 

Contact  Person:  Francis  H.  Smith, 
Parklawn  Building.  Room  9C-18,  Telephone: 
301.443-4868. 

Purpose/Agenda:To  review  and  evaluate 
grant  applications. 

Committee  Name:  Mental  Health  Small 
Business  Research  Review  Committee. 

Date:  February  27-28.  1995. 

Time:  8:30  a.m. 

Place:  The  River  Inn,  92A  2.5th  Street.  KW., 
Washington,  DC  20037. 

Contact  Person:  Angela  L  Redlingshafer, 
Parklawn  Building.  Room  9C-18.  Telephone: 
301.443-1367. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Health  Behavior  and 
Prevention  Review  Committee. 

Date:  February  28-March  1.  1995. 

Time;  9  a.m. 

Place:  One  Washington  Circle  Hotel,  One 
Washington  Circle.  NW.,  Washington,  DC 
20037. 

Contact  Person:  Monica  F.  Woodfork, 
Parklawn  Building.  Room  9C-26.  Telephone: 
301,443-4843. 

Purpose/ Agendo:TQ  review  and  evaluate 
grant  applications. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c){4]  and  552b(c)(6),  Title  5, 
U.S.C.  Apphcations  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 


clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126.  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242,  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  Partnership  Award.) 

Dated:  January  9, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  95-1562  Filed  1-20-95;  8:45  am] 
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National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  meetings  of  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism. 

The  National  Advisory  Council  on 
Alcohol  Abuse  and  Alcoholism  meeting 
on  February  2  will  be  open  to  the 
public,  as  noted  below,  to  discuss 
administrative  details  or  other  issues 
relating  to  committee  activities  as 
indicated  in  the  notice.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Diana  Widner  at  (301)  443- 
4376. 

The  following  meetings  will  be  closed 
to  the  public  as  indicated  below  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6)  of 
Title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  research 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  ^concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  the  meetings  and  the 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Diana  Widner, 
NIAAA  Committee  Management  Officer, 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  VVillco  Building,  Suite  409, 
6000  Executive  Blvd.,  Rockville,  MD 
20892-7003,  Telephone:  (301)  443- 
4376.  Other  information  pertaining  to 
the  meetings  can  be  obtained  from  the 
contact  person  indicated. 


Name  of  Committee:  National  Advisory 
Council  on  Alcohol  Abuse  and  Alcoholism. 

Executive  Secretary:  James  F.  Vaughan, 
6000  Executive  Blvd,  Suite  409,  Bethesda, 
MD  20892-7003,  301-443-4375. 

Dates  of  Meeting:  February  2, 1995. 

Place  of  Meeting:  Conference  Room  6, 
Building  3lC,  NIH  Campus.  9000  Rockville 
Pike.  Bethesda.  MD  20892. 

Open:  February  2,  10:30  a.m.  to 
adjournment. 

Agenda:  Discussion  of  Program  Policies 
and  Issues. 

Closed:  February  2.  8:15  a.m.  to  10:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

The  following  review  committee 
meetings  will  be  totally  closed. 

Name  of  Committee:  Biochemistry. 
Physiology,  and  Medicine  Subcommittee  of 
the  Alcohol  Biomedical  Research  Review 
Committee. 

Dates  of  Meeting:  February  6-8, 1995. 

Place  of  Meeting:  Hyatt  Regency  Bethesda. 
One  Bethesda  Metro  Center,  Bethesda.  MD 
20814. 

Time:  9  a.m.  to  adjournment. 

Contact  Person:  Ronald  Suddendorf,  Ph.D.. 
6000  Executive  Blvd..  Suite  409,  Bethesda. 
MD  20892-7003,  301-443-2932. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Name  of  Committee:  Neuroscience  and 
Behavior  Subcommittee  of  the  Alcohol 
Biomedical  Research  Review  Committee. 

Dates  of  Meeting:  February  8-10, 1995. 

Time:  9  a.m.  to  adjournment. 

Place  of  Meeting:  Hyatt  Regency  Bethesda, 
One  Bethesda  Metro  Center,  Bethesda.  MD 
20814. 

Contact  Person:  Antonio  Noronha,  Ph.D., 
6000  Executive  Blvd.,  Suite  409.  Bethesda, 
MD  20892-7003,  301-443-9419. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Name  of  Committee:  Clinical  and 
Treatment  Subcommittee  of  the  Alcohol 
Psychosocial  Research  Review  Committee. 

Dates  of  Meeting:  February  23-24,  1995. 

Time:  8:30  a.m.  to  adjournment. 

Place  of  Meeting:  Hyatt  Regency  Bethesda, 
One  Bethesda  Metro  Center.  Bethesda.  MD 
20814. 

Contact  Person:  Elsie  D.  Taylor.  6000 
Executive  Blvd..  Suite  409.  Bethesda,  MD 
20892-7003,  301^43-9787. 

Agenda:To  review  and  evaluate  grant 
applications. 

Name  of  Committee:  Epidemiology  and 
Prevention  Subcommittee  of  the  Alcohol 
Psychosocial  Research  Review  Conmiittee. 

Dates  of  Meeting:  February  23-24, 1995. 

Time:  8:30  a.m. to  adjournment. 

Place  of  Meeting:  River  Inn,  924  25th 
Street,  NW.,  Washington,  DC  20037. 

Con/actPereon:  Thomas  D.  Sevy,  M.S.W., 
6000  Executive  Blvd.,  Suite  409.  Bethesda, 
MD  20892-7003,  301-443-6106. 

Agenda:  To  review  smd  evaluate  grant 
applications. 

Name  of  Committee:  Immunology  and 
AIDS  Subcommittee  of  the  Alcohol 
Biomedical  Research  Review  Committee. 

Dates  of  Meeting:  March  2. 1995. 


Place  of  Meeting:  Holiday  Inn  Bethesda, 
8120  Wisconsin  Avenue.  Bethesda.  MD 
20^14. 

Time:  8:30  a.m.  to  adjournment. 

(^ontact  Person:  Barbara  Smothers,  Ph.D.. 
6o6o  Executive  Blvd.  Suite  409,  Bethesda. 
MD  20892-7003,  301-443-4623. 

Agendo:  To  review  and  evaluate  grant 
applications. 

(Caltalog  of  Federal  Domestic  Assistance 
Prdgram  No.  93.271.  Alcohol  Research  Career 
Deyelopraent  Awards  for  Scientists  and 
Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273.  Alcohol  Research  Programs; 
93.281.  Scientist  Devolopment  Award, 
Research  Scientist  Development  Award. 
Scientist  Development  Award  for  Clinicians, 
an(}  Research  Scientist  Award;  93.891, 
Alcjohol  Research  Center  Grants;  National 
Ins  itutes  of  Heahh). 

Dated:  January  12. 1995. 
Siuan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  95-1563  Filed  1-20-95;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

(Docket  No.  N-95-3038;  FR-2736-N-14] 

Regulatory  Waiver  Requests  Granted 

AGENCY:  Office  of  the  Secretar}-.  HUD. 
ACTION:  Public  notice  of  the  granting  of 
regulatory  waivers. 

SUMMARY:  Under  Section  106  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989 
(Rcjform  Act),  the  Department  is 
required  to  make  public  all  approval 
actions  taken  on  waivers  of  regulations. 
This  Notice  provides  notification  of 
waivers  planted  during  the  period  from 
Ocliob.  r  26.  1993  to  June  30.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information  about  this 
Notjice.  contact  Cainille  H.  Acevedo, 
Asgibtant  General  Counsel  for 
Regulations.  Room  10276.  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street,  S\V,  Washington. 
DC  120410;  (202)  708-2084;  (TDL))  (202) 
708^3259.  (These  are  not  toil-free 
numbers.)  For  information  concerning  a 
particular  waiver  action,  contact  the 
person  whose  name  and  address  is  set 
out, for  the  particular  item  in  the 
accompanying  list  of  waiver-grant 
actions. 

SUPPLEMENTARY  INFORMATION:  Section 
106  of  the  Reform  Act  amended  Section 
7  of  the  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C. 
3535(q)(3))  to  provide: 
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1.  Any  waiver  of  a  regulation  must  be 
in  writing  and  must  specify  the  grounds 
for  approving  the  waiver; 

2.  Authority  to  approve  a  waiver  of  a 
regulation  may  be  delegated  by  the 
Secretary  only  to  an  individual  of 
Assistant  Secretary  rank  or  equivalent 
rank,  and  the  person  to  whom  authority 
to  waive  is  delegated  must  also  have 
authority  to  issue  the  particular 
regulation  to  be  waived; 

3.  Not  less  than  quarterly,  the 
Secretary  must  notify  the  public  of  all 
waivers  of  regulations  that  the 
Department  has  approved,  by 
publishing  a  Notice  in  the  Federal 
Register.  These  Notices  (each  covering 
the  period  since  the  most  recent 
previous  notification)  shall: 

a.  Identify  the  project,  activity,  or 
undertaking  involved; 

b.  Describe  the  nature  of  the  provision 
waived,  and  the  designation  of  the 
provision; 

c.  Indicate  the  name  and  title  of  the 
person  who  granted  the  waiver  request; 

d.  Describe  briefly  the  grounds  for 
approval  of  the  request; 

e.  State  how  additional  information 
about  a  particular  waiver  grant  action 
may  be  obtained. 

Today's  document  notifies  the  public 
of  HUD's  waiver-grant  activity  from 
October  26, 1993  to  June  30. 1994.  The 
next  Notice,  which  will  be  published  in 
the  near  future,  will  cover  the  period 
from  July  1, 1994  through  September  30, 
1994. 

For  ease  of  reference,  waiver  requests 
granted  by  departmental  officials 
authorized  to  grant  waivers  are  listed  in 
a  sequence  keyed  to  the  section  number 
of  the  HUD  regulation  involved  in  the 
waiver  action.  For  example,  a  waiver- 
grant  action  involving  exercise  of 
authority  under  24  CFR  24.200 
(involving  the  waiver  of  a  provision  in 
part  24)  \vould  come  early  in  the 
sequence,  while  waivers  in  the  Section 
8  and  Section  202  programs  (24  CFR 
Chapter  VIII)  would  be  among  the  last 
matters  listed.  Where  more  than  one 
regulatory  provision  is  involved  in  the 
grant  of  a  particular  waiver  request,  the 
action  is  listed  under  the  section 
number  of  the  first  regulatory 
requirement  in  Title  24  that  is  being 
waived  as  part  of  the  waiver-grant 
action.  (For  example,  a  waiver  of  both 
§  811.105(b)  and  §  81 1.107(a)  would 
appear  sequentially  in  the  listing  under 
*j  811.105(b).)  Waiver-grant  actions 
involving  the  same  initial  regulatory 
citation  are  in  time  sequence  beginning 
with  the  earliest-dated  waiver-grant 
action. 

Should  the  Department  receive 
additional  reports  of  waiver  actions 
taken  during  the  period  covered  by  this 


report  before  the  next  report  is 
published,  the  next  updated  report  will 
include  these  earlier  actions. 

Accordingly,  information  about 
approved  waiver  requests  pertaining  to 
regulations  of  the  Department  is 
provided  in  the  Appendix  to  this 
Notice. 

Dated:  December  9. 1994. 
Henry  G.  Cisneros, 

Secretary. 

Appendix 

Listing  of  Waivers  of  Regulatory 
Requirements  Granted  by  Officers  of  the 
Department  of  Housing  and  Urban 
Development 

October  26.  1993  through  June  30,  1994 

Note  to  the  reader:  The  person  to  be 
contacted  for  additional  information 
about  the  waiver  grant  items  in  this 
listing  is:  Robert  J.  Coyle,  Director.  Title 
1  Insurance  Division,  Department  of 
Housing  and  Urban  Development,  490 
L'Enfant  Plaza  East,  Suite  3214, 
Washington,  DC  20024.  Telephone  202- 
755-7400. 

1.  Regulation:  24  CFR  201.20(a)(3) 

Project/Activity:  Title  I  property 
improvement  loans  for  the  repair  of 
damage  resulting  from  the  January  1994 
earthquake  which  impacted  Los  '  - 
Angeles,  Ventura  and  Orange  Counties 
in  California. 

Nature  of  Requirement:  For  anv 
property  improvement  loan  (or 
combination  of  such  loans)  in  excess  of 
S15.000.  the  borrower  must  have  equity 
in  the  property  at  least  equal  to  the  loan 
amount. 

Granted  by:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Ft;deral 
Housing  Commissioner. 

Date  Gr.inted:  February  7,  1994. 

Reason  Waived:  The  equitv 
requirement  makes  it  extremely  difficult 
for  earthquake  victims  to  qualily  I'or 
loans  over  S15.000,  due  to  tlie  general 
loss  in  property  values  that  occurs 
following  a  disaster  of  this  magnitudi\ 
as  well  as  the  problems  in  obtaining  a 
valid  appraisal  of  any  property  that  has' 
sustained  major  earthquake  damage. 
Waiver  of  the  equity  requirement  makes 
it  possible  for  greater  numbers  of 
earthquake  victims  to  use  the  Title  1 
property  improvement  loan  program 
and  greatly  expedites  loan  processing. 

2.  Regulation:  24  CFR  201.20(b)(3) 

Project/ Activity:  Title  I  property 
improvement  loans  for  the  repair  of 
damage  resulting  from  the  January  1994 
earthquake  which  impacted  Los 
Angeles,  Ventura  and  Orange  Counties 
in  California. 
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Nature  of  Requirement:  The  proceeds 
of  a  property  improvement  loan  may  be 
used  only  for  improvements  that  are 
started  after  loan  approval. 

Granted  by:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner.   . 

Dated  Granted:  February  7.  1994. 

Reason  Waived:  This  provision  has 
previously  been  waived  in  emergency 
situations,  to  allow  borrowers  to  begin 
work  prior  to  final  loan  approval.  A 
waiver  in  this  case  allows  borrowers  to 
make  emergency  repairs  to  their 
properties;  however,  the  lender  has  to 
document  the  loan  file  giving  the 
reasons  why  it  was  necessary  to  begin 
work  before  final  loan  approval. 

3.  Regulation:  24  CFR  2Q1.25(c) 

Project/Activity:  Title  I  property 
improvement  loans  for  the  repair  of 
damage  resulting  from  the  January  1994 
earthquake  which  impacted  Los 
Angeles,  Ventura  and  Orange  Counties 
in  California. 

Nature  of  Requirement:  The  Title  I 
regulations  list  certain  fees  and  charges 
which  the  lender  normally  collects  from 
the  borrower  in  cash  as  part  of  the 
borrower's  initial  payment  on  a  property 
improvement  loan.  These  fees  and 
charges  may  not  be  financed  or 
advanced  by  any  party  to  the  loan 
transaction. 

Granted  by:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Dated  Granted:  February  7,  1994. 
Reason  Waived:  This  waiver  permits 
the  following  fees  and  charges  to  be 
financed  in  the  Title  I  loan,  as  long  as 
the  maximum  loan  limits  are  not 
exceeded:  (a)  A  loan  origination  fee,  not 
to  exceed  one  percent  of  the  loan 
amount:  and  (h)  recording  fi;«s. 
recording  taxes,  filing  fees  and 
documentary  stamp  taxes.  Financing 
these  fees  and  charges  reduces  the 
initial  cash  investment  required  to 
obtain  these  loans. 

4.  Regulation:  24  CFR  201.54(b)(1) 

Project/ Activity:  Title  I  property 
improvement  loans  for  the  repair  of 
damage  resulting  from  the  January  1094 
earthquake  which  impacted  Los 
Angeles.  Ventura  and  Orange  Counties 
in  California. 

Nature  of  Roquirement:  The  Title  I 
n!gulations  provide  that  insurance 
claims  on  property  improvement  loans 
must  be  filed  with  the  Department 
within  nine  months  after  the  date  of 
default. 

Granted  by;  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  February  7,  1994. 
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Reason  Waived:  This  waiver  permits 
claims  to  be  filed  up  to  twelve  months 
after  the  date  of  default.  However,  the 
lender  has  to  document  the  loan  file  to 
show  that  the  borrowers  experienced  a 
loss  of  income  or  other  financial 
difficulties  directly  attributable  to  the 
earthquake,  and  that  additional  time  to 
provide  forbearance  was  required. 

5.  Regulation:  24  CFR  201.20(b)(3) 

Project/Activity:  Title  I  property 
improvement  loan  to  provide 
accessibility  for  handicapped  low- 
income  homeowners. 

Nature  of  Requirement:  The  proceeds 
of  a  property  improvement  loan  may  be 
used  only  for  improvements  that  are 
started  after  loan  approval. 

Granted  by:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  April  22,  1994. 

Reason  Waived:  This  provision  has 
previously  been  waived  in  emergency 
situations,  to  allow  borrowers  to  begin 
work  prior  to  final  loan  approval.  A 
waiver  w-as  granted  in  this  case  to  allow 
the  borrowers  to  proceed  with  the 
construction  of  an  access  ramp  and 
special  bathroom  railings,  so  that  the 
home  could  be  occupied  as  soon  as 
possible  after  acquisition. 

Note  to  reader:  The  person  to  be 
contacted  for  additional  information 
about  the  waiver-grant  items  in  this 
listing  is:  Olive  Walker,  Chief, 
Directives,  Reports  and  Forms  Branch, 
Office  of  Housing,  Management 
Division,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410,  Telephone 
(202) 708-1694. 

G.  Regulation:  24  CFR  207.259(e) 

Project/Activity:  Batavia,  New  York 
H.-\  refunding  of  bonds  which  financed 
a  Section  8  assisted  project,  the 
Washington  Towers  Apartments  (FHA 
No.  014-35047).- 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HIJD  may  call  debentures  prior  to 
maturity. 

Granted  by:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  5,  1994. 

Reasons  Waived:  This  credit  enhance 
refunding  bonds  not  fully  secured  by 
the  FHA  mortgage  amount.  HUD  agrees 
not  to  exercise  its  option  under  24  CFR 
207.259(e)  to  call  debentures  prior  to 
maturitv.  This  refunding  proposal  was 
approved  by  HUD  on  February  18,  1994. 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.43%.  The  tax-e.xempt 
refunding  bond  issue  of  54,850,000  at 
current  low-interest  rates  will  save 


Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  9.2%  at  the  call  date 
with  tax-exempt  bonds  yielding  6.43%. 
The  refunding  will  also  substantially 
reduce  the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
9.5%  to  7.25,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects, 
will  continue  to  provide  housing  for 
low-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

7.  Regulation:  24  CFR  207.259(e) 

Project/Activity:  Community 
Redevelopment  Agency  of  the  City  of 
Los  Angeles  refunding  of  bonds  which 
financed  eight  Section  8  assisted 
projects  (list  attached). 

Nature  of  Requirement:  The 
Regulation  authorizes  call  of  FHA 
debentures  prior  to  maturity. 

Granted  by:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  6,  1994. 

Reason  Waived:  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
the  FHA  mortgage  amounts,  HUD  agrees 
not  to  exercise  its  option  under  24  CFR 
207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  November  18, 
1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  6.42';o.  The 
tax-exempt  refunding  bond  issue  of 
520,600,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  at  an 
average  yield  of  10.65%  at  the  call  date 
with  tax-exempt  bonds  yielding  6.42%. 
The  refunding  will  also  substantially 
reduce  the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contracts,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasurv  tax  revenues  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  low-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

Note  to  the  reader:  The  person  to  be 
contacted  for  additional  information 
about  this  waiver-grant  item  is:  Kevin  J. 
East,  Office  of  Multifamily  Housing 
Programs,  U.S.  Department  of  Housing 
and  Urban  Development,  451  Seventh 


Street,  SW.,  Room  6106.  Washington. 
DC  20410-7000,  Phone:  (202)  708-2495. 

8.  Regulation:  24  CFR  248.105(a)(2) 

Project/ Activity:  Rip  Van  Winkle 
Apartments  Project  No.  013-44014. 

Nature  of  Requirement:  Regulation 
prohibits  participation  in  LIHPRHA  of 
1990  if  HUD-held  mortgage  defaults 
after  date  of  enactment. 

Granted  by:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Ddte  Granted:  May  25.  1994. 

Reason  Waived:  The  project,  whose 
mortgage  had  been  assigned  to  HUD 
prior  to  the  enactment  of  LIHPRHA.  had 
stayed  current  in  its  mortgage  payments, 
once  the  mortgage  had  been  brought 
current,  prior  to  LIHPRHA 's  enactment. 
On  three  occasions  after  LIHPRHA's 
enactment,  the  mortgage  payment  was 
made  more  than  30  days  after  the  due 
date,  creating  a  default  under  the  Deed 
of  Trust.  The  regulation,  implementing 
section  212(c)  of  LIHPRHA.  prohibits 
projects  which  have  HUD-held 
mortgages  which  default  after 
LIHPRHA's  enactment  from 
participating  in  LIHPRHA.  The 
regulation  reflects  an  administrative 
interpretation  of  statute  which  sought  to 
keep  HUD-held  mortgages,  once  current, 
fully  current  by  providing  LIHPRHA 
eligibility  as  motivation  for  keeping  the 
mortgage  payments  current. 

The  regulation  was  not  intended  to 
capture  "minute"  or  momentary- 
defaults,  in  this  instance  three  in  the 
space  of  three  years,  mostly  attributable 
to  clerical  errors  on  site  in  the  timely 
processing  of  Section  8  HAP  payment 
vouchers.  It  was  intended  to  capture 
owniqrs  who  simply  stop  making 
payinents  on  HUD-held  mortgages  for 
one  ircason  or  another.  In  this  case  each 
payment  was  made  within  seven  days  of 
the  30  day  deadline.  A  literal 
application  of  the  regulation  in  this 
instance  was  considered  harsh  and 
unnecessarily  punitive. 

A$  a  result  of  granting  the  waiver,  the 
housing  will  be  preserved  as  a  low- 
income  housing  resource  for  at  least  30 
years  after  the  mortgage  and  its  existing 
restrictions  expire. 

Note  to  reader:  The  person  to  be 
contocted  for  additional  information 
about  waiver-grant  item  in  this  listing  is: 
Ms.  Linda  Cheatham,  Director,  Office  of 
Insured  Multifamily  Housing 
Development,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street.  SW..  Room  6134.  Washington. 
DC  20410-7000.  Phone:  (202)  708-3000. 
TDD:  (202)  708-4594. 
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9.  Regulation:  Notice  of  Invitation  for 
AppUcations  Accompanying  Interim 
Rule  24  CFR  part  266  and 

§  266.105(b)(1) 

Project/ Activity:  Metropolitan  Dade 
County  Housing  Finance  Authority. 
Dade  County.  Florida. 

Nature  of  Requirement:  Delay  in 
remitting  application  fee  for  review  of 
the  Dade  County  Housing  Finance 
Agency  (HFA)  under  the  HRA  Risk 
Sharing  program.  Internal  process  for 
requesting  funds  from  surplus  account 
takes  approximately  8  weeks. 

Granted  by:  Linda  D.  Cheatham. 

Reason  Waived:  The  Dade  County, 
Florida  could  not  provide  the  510,000 
application  fee  with  the  application.  At 
the  time,  they  needed  the  approval  from 
the  Board  of  Directors  and  the  County 
commissioners  which  normally  takes  up 
to  8  weeks.  They  would  be  able  to  make 
the  wire  transfer  of  510,000  no  later 
than  March  31,  1994.  We  will  grant  a 
waiver  to  permit  them  to  complete  this 
transaction  by  March  31,  1994. 

10.  Regulation:  24  CFR  2G6.105(b)(ll) 
and  Notice  of  Invitation  for  Application 
Accompanying  Interim  Rule  24  CFR 
Part  266 

Project/ Activity:  Texas  Department  of 
Housing  and  Community  Affairs. 

Nature  of  Requirement:  State  Law 
prohibits  the  Texas  Department  of 
Housing  and  Community  Affairs  from 
putting  public  funds  into  a  private 
financial  institution  as  required  by  the 
Part  266  for  HFA  R|sk-Sharing 
regulations. 

Granted  by:  Nicola\p.  Retsinas, 
Assistant  Secretary  fonHousing-Fetleral 
Housing  Commissionel 

Date  Granted:  March  Vl,  1994. 

Reason  Waived:  State  law  proliibits 
the  Texas  Department  of  Housing 
Community  Affairs  from  putting  public 
funds  into  a  private  financial  institution 
as  required  by  the  Section  542(c) 
regulations.  This  Agency  is  required  to 
deposit  all  revenues  and  funds  with  the 
Texas  Treasury  Safekeeping  Trust 
Company,  which  was  created  by  the 
State.  This  Company  is  not  governed  by 
the  Comptroller  of  the  currency,  FDIC  or 
the  Federal  Reserve  Board  nor  is  its  debt 
rated  by  Moody's  or  Standard  and 
Poor's.  Their  authority  does  permit 
them  to  name  HUD  as  joint  owneTr  of  the 
dedicated  reserve  account  allowing 
HUD  the  right  to  approve  withdrawals 
as  required  in  the  regulation.  We  will 
waive  the  requirements  on  the  condition 
that  HUD  can  be  named  as  joint  owner 
of  the  account  and  has  the  right  to 
approve  withdrawals. 


11.  Regulation:  24  CFR  266.10(d) 

Project/ Activity:  Fairfax  County 
Housing  and  Redevelopment  Authority 

Nature  of  Requirement:  The  Fairfax 
County  Housing  and  Redevelopment 
Authority  has  requested  permission  to 
operate  as  a  State  Housing  Finarice 
Agency. 

Granted  by:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  March  31,  1994. 

Reason  Waived:  The  Fairfax  County 
Housing  and  Redevelopment  Authority 
has  requested  that  they  be  allowed  to 
operate  as  a  State  Housing  Finance 
Agency.  They  also  requested  that  they 
be  allocated  the  maximum  amount  of 
units  for  the  State,  as  if  the  State  Agencv 
applied  for  program  participation. 
Section  36  of  the  Virginia  State  Code 
establishes  the  Fairfax  County  Housing 
and  Redevelopment  Authority  as  a 
political  subdivision  of  the 
Commonwealth  of  Virginia.  In  that 
capacity  they  have  cooperation 
agreements  with  other  jurisdictions, 
administer  programs,  disperse  grant 
funds  and  finance  projects  outside 
Fairfax  County.  The  Fairfax  County 
Housing  and  Redevelopment  Authority 
has  the  authority  to  act  on  behalf  of  the 
State  as  outlined  in  Section  36  of  the 
State  code.  We  have  granted  a  waiver  to 
permit  the  Fairfax  County  Housing  and 
Redevelopment  Authority  to  function  in 
the  capacity  of  a  State  Finance  housing 
Agency. 

12.  Regulation:  24  CFR  266.15(b)(5j(viii) 

Proj(!ct/Activity:  New  York  City 
Housing  Development  Corporation. 

Nature  of  Requirement:  Section 
2()6.15(5)(viii)  requires  the  Agency  to 
maintain  Lender's  Fidelity  Bond/.Sur<>t\ 
Bond  and  Errors  and  Omissions 
Insurance. 

Granted  by:  Nicolas  P.  Retsinas 
Assistant  Secretary  for  Housing-Feder.il 
Housing  Commissioner. 

Date  Granted:  March  10,  1994. 

Reason  Waived:  New  York  City 
Housing  Development  corporation 
requested  a  waiver  to  §  266.15(f)(b)(\  iii) 
requiring  the  Agency  to  maintain 
Len<ier"s  Fidelity  Bond/Surety  Bond  and 
Errors  and  Omissions  Insurance  in  surh 
an  amount  as  satisfactory  to  the 
Commissioner.  We  will  grant  a  waiver 
to  this  regulation  because  this  Agem.v  is 
self-insured,  which  meets  the 
requirement  for  insurance. 

13.  Regulation:  24  CFR  81 1.10(;(d)  and 
811.107(d)  of  1977  Regulations 

Project/ Activity:  Refunding  on  behalf 
of  the  Housing  Authority  of  Memphis  of 
bonds  which  financed  an  uninsured 
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Sii.tion  8  assisted  project:  Northlako 
Apartincnts.'HUD  Project  Number 
TN40-0002-001. 

Nrttiire  of  Requirement:  The 
Ki-v;iilations  set  conditions  under  wiiich 
Hl!U  may  grant  a  Section  1 1(h)  letter  of 
exeinptitju  of  multifamily  housing 
revenue  Lionels  from  FtMlernl  income 
l.ixitirm. 

(".ranted  bv:  Nicolas  P.  Retsiiias, 
Assistcint  Secretary  lor  Mousin<;-lHA 
Commissioner. 

Date  Granted:  April  14,  HH)4 

Reason  Waived:  The  part  81 1 
re;.',u!ations  cited  above  prohibited 
rr-tundings  and  required  that  excess 
reserve  balancers  be  used  for  project 
purposes.  The  i.ssuer  has  requested  HUD 
piTiiiission  to  refund  outstanding  bonds 
at  7.88  percent  and  release  excess 
reserve  balances  from  the  1978  Trust 
hidenturo  to  help  pay  transaction  costs. 
Issuance  of  the  1994  Bonds  at  a  yield  of 
">.'»  percent  will  reiluce  .Section  8 
assistance  payments  and  provide 
,i!!(>cation  of  50  percent  of  such  savings 
to  tl'.(!  Housing  Authority  for  project 
purposes  pursuant  to  Section  1012  of 
tlie  McKinney  Act. 

14.  Regulation:  24  ClIK  HI  l.Ultilb). 
ill  l.I()()(d).  and  811.107(d)  of  1M77 
Regulations. 

IVoject/Aclivity:  Kiuston.  North 
Qirolina  H.\  refunding  of  boiuls  which 
financiHl  an  insured  Scsction  8  assisted 
proj(!Ct:  Kiuston  Towers,  I'll.X  Numi)cr 
0,->:i-9401.'). 

NVilurc!  of  Requiniment:  The 
Regulations  s(;t  conditions  under  which 
III  ID  may  grant  a  Sectirm  11  ib)  letter  of 
exmiption  of  multifamily  hoe.sing 
revenue  boiuls  from  Federal  income 
taxation. 

Cranted  by:  Nicolas  I'.  Rfitsin.is. 
.\ssistant  Secretary  ior  Housi;lJ'.-FH.^ 
Conunissioner. 

Date  GrantiMl:  April  29.  1994. 

Reason  Waived:  The  part  811 
regulnlions  cited  above  restricted  to  30 
ve.irs  HAI'  Contracts  for  elderly 
housing,  prohibited  relundings,  and 
required  that  excess  reserve  balances  be 
used  for  project  purposcis.  The  i.ssuer 
has  requested  HUD  permission  to 
rtjlease  excess  reserve  balances  bom  the 
1977  Trust  Indenture  and  the  Project 
Residual  Receipts  Account  for  u.se  in  its 
housing  assistance  programs  for  low- 
;ind  moderal(!-income  families.  Issuance 
of  1994  refimding  bonds  under  S^'ction 
103  of  the  Tax  Crtde  will  not  reduce 
project  debt  service  nor  generate  Section 
8  s.ivings.  The  1994  B<mds  will  prepay 
<i  Section  223(0  coinsured  mortgage 
which  defeased  the  1977  Bonds  in  198(>. 


1,1.  Regulation:  24  CFR  811. 106(d)  and 
Hll,107(d)of  1977  Regulations 

Project/Activity:  Hickory.  North 
(Carolina  HA  refunding  of  bonds  which 
financed  an  uninsured  Section  8 
assisted  project:  West  Hickory 
Apartments.  HAP  Number  NCl9-(K)ll- 
060. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HliD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  by:  Nicolas  P.  Retsioas, 
Assistant  Secretary  for  Housing-FHA 
Commissioner. 

Date  Granted:  April  29.  1994. 

Reason  Waived:  The  part  81 1 
regulations  cited  above  prohibited 
refundings  and  required  that  excess 
reserve  balances  be  used  for  project 
purposes.  The  issuer  has  requested  HUD 
permission  to  release  excess  reserve 
lialanccs  from  the  1978  Trust  Indenture 
to  finance  rehabilitation  of  the  project. 
The  1978  Bonds  will  be  prepaid  by  a 
bank  loan  on  terms  which  will  reduce 
[)roiect  debt  service  and  Section  8 
contract  rents. 

Hi.  Regulation:  24  CFR  811.107(a)(2). 

811.100(a)(1).  811. 108(a)(:0. 
811.114(b)(3)  811.114(d).  811. lir)(b) 

Project/Activity:  Briarwic.k  (Kokonio. 
IN)  HDC  refunding  of  bonds  which 
financed  a  Section  8  assisted  project,  thi; 
Rriarwick  Apartments  (FHA  No.  073- 
35390). 

Nature  of  Requirement:  The; 
Regulations  set  conditions  under  wliich 
HUD  may  grant  a  Section  1 1(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Fedend  income 
taxation  and  authorize  call  of 
debentums  prior  to  maturity 

Granted  by:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Dated  Granted:  April  14.  1994. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  tran.sactions 
and  do  not  fit  the  terms  of  n;fiin(liiig 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
the  FHA  nuirtgage  amount.  HUD  also 
agrees  not  to  exercise  its  option  und(?r 
24  Cl'R  2U7.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
March  22.  1994.  Refunding  bonds  have 
been  priced  to  an  average  yield  of  7.17o. 
Tlie  ta.x-exempt  refunding  bond  issue  of 
$3,640,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-t(!rm  tax 
revenue  benefits  through  replacement  of 


outstanding  tax-exempt  coupons  of 
10%-10,25>  at  the  call  date  with  tax- 
exempt  bonds  yielding  7,1%.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
10,23%  to  7,7%.  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  houbing  for 
low-income  famdies  after  subsidies 
(expire,  a  priority  HUD  objective. 

17,  Regulation:  24  CFR  811, 107(a)(2), 
811.107(b),  811, 108(a)(1),  811.108(a)(3). 
811.114(b)(3).  811, 114(d).  811, ll-'-i(b) 

Project/ Activity:  Fretnont.  North 
Carolina  HDC  refunding  of  bonds  which 
financed  a  Section  8  assisted  project,  the 
Torhunta  Apartments  (FH.\  No.  053- 
35429). 

Nature  of  Rtjquiromunt:  The 
Regulations  set  conditions  \uuler  which 
HUD  may  grant  a  Section  11(b)  huter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  T'edcral  income 
taxation  and  authorize  call  of 
d(!bentures  prior  to  maturity. 

Granted  by:  Nicolas  P.  Ri;tsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commi.ssioner. 

Dated  Granted:  April  21.  1994. 

Reasons  Waived:  The  part  81 1 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  .secured  by 
the  FHA  mortgage  amount.  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
I'ebruary  9.  1993.  Refunding  bonds  have 
been  priced  to  an  average  yield  of 
6.74%.  The  lax-exempt  refunding  bond 
issue  of  $1,385,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gaias  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  11.5%  at  the  call  date  with 
tax-exempt  bonds  yielding  6.74%.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  coritract.  from 
11.48%  to  6.8%.  thus  reducing  FHA 
mortgage  insurance  ri.sk.  The  refunding 
serv(;s  the  important  public  pur{)(jses  of 
reducing  HUD's  Section  H  program 
costs,  improving  Treasury  tax  revenues 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 


low-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

18.  Regulation:  24  CFR  811.107(a)(2). 
811.107(b).  811.108(a)(1),  811.108(a)(3), 
811.114(b)(.3),  811.114(d),  811.115(b) 

Project/Activity:  Salisbury,  North 
Carolina  Housing  Corporation  of  bonds 
which  financed  a  Section  8  assisted 
project,  the  Yadkin  Senior  Citizens 
Apartments  (FHA  No.  053-35296). 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  by:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Dated  Granted:  April  26,  1994. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
anddo  not  fit  the  terms  of  refunding 
tranjsactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  bv 
the  FHA  mortgage  amount,  HUD  also 
agretjs  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
priok-  to  maturity.  This  refunding 
proposal  was  approved  bv  HUD  on 
Septlomber  2.  1993,  Refunding  bonds 
havd  been  priced  to  an  average  yield  of 
6.74%.  The  tax-exempt  refunding  bond 
issu^  of  52,190,000  at  current  low- 
intejast  rates  will  save  Section  8 
subslidy.  The  Treasury  also  gains  long- 
termj  tax  revenue  benefits  through 
repliccment  of  outstanding  tax-exempt 
coupons  of  9%  at  the  call  date  with  tax- 
exen;ipt  bonds  yielding  6.74%.  The 
rcfiiiiding  will  also  substantially  reduce 
the  IfHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from  9';;. 
to  7A%.  thus  reducing  FHA  mortgage 
insullnt.r  risk.  The  refunding  serves  the 
impdrtaut  public  purposes  of  reducing 
HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues 
(helping  reduce  the  budget  deficit),  and 
incrqasing  the  likelihood  that  projects 
will  tontinue  to  provide  housing  for 
low-income  families  after  subsidies 
expiijo,  a  priority  HUD  objective, 

19.  RiiHiulation:  24  CFR  811.107(a)(2). 
811, 108(b)(3).  811.107(b),  811.108(b)(4), 
811,:^14(b)(3).  811, 114(d).  811,115(1)) 

Pr(>j!ect/Activity:  Odessa,  Texas  HDC 
refunhling  of  bonds  which  financed  a 
Section!  8  assisted  uninsured  project,  the 
Chaphrral  Village  Apartments.  HAP  No, 
TX16-0018-905. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  1 1  (b)  letter  of 
exemption  of  multifamily  housing 
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revenue  bonds  from  Federal  income 
taxation. 

Granted  by:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Dated  Granted:  April  28,  1994. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  This  refunding  proposal 
was  approved  by  HUD  on  December  27, 
1993,  Refunding  bonds  have  been 
priced  to  an  average  yield  of  6,375%, 
The  tax-exempt  refunding  bond  issue  of 
$1,850,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons 
benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
10,257o-12%  at  the  call  date  with  tax- 
exempt  bonds  yielding  6.375%,  The 
refunding  serves  the  important  public 
purposes  of  reducing  HUD's  Section  8 
program  costs,  improving  Treasury  tax 
revenues  (helping  reduce  the  budget 
deficit),  and  increasing  the  likeihood 
that  projputs  will  continue  to  provide 
housing  tor  low-income  families  after 
subsidies  expire,  a  priority  HUD 
objective. 

20.  Regulation:  24  CFR  811. 107(a)(2), 
811.108(a)(1),  811.108(a)(3), 
811.114(b)(.l),  811.114(d).  811.115(b) 

Project/Activity:  Warren,  Ohio  HA 
refunding  of  bonds  which  financed  a 
Section  8  assisted  project,  the  Walnut 
Towers  Ajiartments  (FHA  No.  046- 
355G8). 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  by:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Flousing — 
Federal  Housing  Commissioner. 
Dated  Granted:  Mav  16.  1994. 
Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  bv 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
F-ebruary  24,  1994.  Refunding  bonds 
have  been  priced  to  an  average  yield  of 
6.86%.  The  tax-exempt  refunding  bond 
issue  of  $4,600,000  at  current  low- 
interest  rates  will  save  Section  8 


subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  10,5%  at  the  call  date  with 
tax-exempt  bonds  at  lower  current 
yields.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  10.5%  to  7.25%,  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues  (helping  reduce 
the  budget  deficit),  and  increasing  the 
Hkelihood  that  projects  will  continue  to 
provide  housing  for  low-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

21.  Regulation:  24  CFR  81 1.107(a)(2). 
811.107(b).  811.108(a)(1),  811.108(a)(3). 
811.114(b)(3),  811.114(d).  811,115(1)) 

Project/Activity:  Villa  Excelsior  HDC 
refunding  of  bonds  which  financed  a 
Section  8  assi.stcd  project  in  Proviiience. 
Rhode  Island,  the  Villa  Excelsior 
Apartments  (FHA  No.  016-35074). 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  whir  h 
HUD  may  grant  a  Section  1 1(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
ta.xation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  by:  Nicholas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Fedi-rd 
Housing  Commissioner. 

Date  Granted:  Mav  18,  1994. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intendt;d 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  b\ 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  bv  HUD  on 
April  20.  1994.  Refunding  bonds  have 
been  priced  to  an  average  yield  of 
6.79%.  The  tax-e.xempt  refunding  bond 
issue  of  $3,565,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-e.xem[)t 
coupons  of  11.25%  at  the  call  date  with 
tax-exempt  bonds  at  lower  current 
yields.  The  refunding  will  also 
substantially  reduce  the  FHA  mortiiugc 
interest  rate  at  expiration  of  the  H.AP 
contract,  from  11,51%  to  7.2%,  thus 
reducing  FHA  mortgage  insurance  risk 
The  refimding  ser\'es  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues  (helping  reduce 
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the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  low-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

22.  Regulation:  24  CFR  811.107(a)(2), 
811.107(b),  811.108(a)(1).  811.108(a)(3), 
811  114(b)(3).  811.114(d).  811.113(b) 

Project/ Activity:  Charlotte,  North 
Carolina  HDC  refunding  of  bonds  which 
financed  a  Section  8  assisted  project,  the 
Vantage  78  Apartments  (FHA  No.  053- 
35283). 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
(lcl)entures  prior  to  maturity. 

Granted  by:  Nicholas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  26. 1994. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
tilt;  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.25n(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
(anuary  25.  1994.  Refunding  bonds  have 
been  priced  to  an  average  yield  of 
r).94'V<,.  The  tax-exempt  refunding  bond 
issue  of  53,255.000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  tax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupons  of  7.8%  at  the  call  date  with 
ttix-exempt  bonds  at  lower  yields.  The 
refunding  will  also  substantially  reduce 
tilt;  FH.\  mortgage  intert;st  rate  at 
expiration  of  the  HAP  contract,  from 
7.55%  to  6.55%,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
retiucing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  contiiuie  to  provide  housing  for 
low-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

23.  Regulation:  24  CFR  811.107(a)f2), 
811. 108(a)(1).  811.108(a)(3). 
8n.ll4(b)(3).  811.114(d).  811. n5(b) 

Project/ Activity:  Town  of  Bremen, 
Indiana  refunding  of  bonds  which 
financed  a  Section  8  assisted  project,  the 
Bremen  Village  Apartments  (FHA  No. 
073-35457). 


Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  by:  Nicholas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  May  27, 1994. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on  May 
18.  1994.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  7.0%.  The 
tax-exempt  refunding  bond  issue  of 
$1,340,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of  12% 
at  the  call  date  with  tax-exempt  bonds 
at  lower  yields.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  12%  to  8.1%.  thus 
reducing  FHA  mortgage  insurance  risk. 
The  refunding  serves  the  important 
public  purposes  of  reducing  HUD's 
Section  8  program  costs,  improving 
Treasury  tax  revenues  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  low-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

24.  Regulation:  24  CFR  811. 107(a)(2), 
8U.108(;i)(l).  811.108(a)(2). 
8n.l08(;.)l.i).  811. 114(b)(3),  811.114(d). 
811.115(b) 

Project/ Activity:  Lancaster. 
I'onnsylvania  HFC  refiuiding  of  bonds 
wliich  financed  a  Section  8  assisted 
project,  the  Lancaster  Apartments  (FHA 
No.  073-35201). 

Nature  of  Requirement:  The 
Regulations  set  conditions  undt^r  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  inc:ome 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  by:  Nicholas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Fedtrral 
I  lousing  Commissioner. 

Date  Granted:  June  10.  1994. 

Reasons  Waived:  The  part  81 1 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 


and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refimding  bonds  not  fully  secured  by 
the  FHA  mortgage  amount,  HUD  also 
agrees  not  to  exercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on  May 
20,  1994.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  6.8%.  The 
tax-exempt  refunding  bond  issue  of 
SI. 625,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
11.75%  at  the  call  date  with  tax-exempt 
bonds  yielding  6.8%.  The  refunding 
will  also  substantially  reduce  the  FHA 
mortgage  interest  rate  at  expiration  of 
the  HAP  contract,  from  12%  to  8.3%. 
thus  reducing  FHA  mortgage  insurance 
risk.  The  refunding  serves  the  important 
public  purposes  of  reducing  HLID's 
Section  8  program  costs,  improving 
Treasury  tax  revenues  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  low-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

25.  Regulation:  24  CFR  811.107(a)(2). 
811.107(b).  811.108(a)(1).  811.108(a)(3). 
811.114(b)(3),  811.114(d),  811.115(b) 

Project/ Activity:  Dawson  Manor  HDC 
refunding  of  bonds  which  financed  a 
Section  8  assisted  project,  the  Dawson 
Manor  Apartments  (FHA  No.  072- 
35085). 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  by:  Nicholas  P.  Retsinas. 
Assistant  Secretary  for  Housing-l'udcral 
Housing  Commissioner. 

Date  Granted:  June  10,  1994. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions.  To  credit  enhance 
refunding  bonds  not  fully  secured  by 
the  FHA  mortgage  amount.  HUD  also 
agrees  not  to  e.xercise  its  option  under 
24  CFR  207.259(e)  to  call  debentures 
prior  to  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
April  28,  1994.  Refunding  bonds  have 
been  priced  to  an  average  yield  of 
6.46%.  The  tax-exempt  refunding  bond 
issue  of  $3,185,000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy.  The  Treasury  also  gains  long- 
term  fax  revenue  benefits  through 


replacement  of  outstanding  tax-exempt 
coupons  of  10V4%-13%  at  the  call  date 
with  tax-exempt  bonds  yielding  6.46%. 
The  refunding  wrill  also  substantially 
reduce  the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
11.5?%  to  6.9%,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
low-income  famiHes  after  subsidies 
expire,  a  priority  HUD  objective. 

26.  I^egulation:  24  CFR  811.107(a)(2). 
811.107(b),  811.108(a)(1),  811.108(a)(2), 
811.108(a)(3),  811.114(b)(3).  811.114(d). 
811.115(b) 

Project/Activity:  Warren  (Ohio) 
Metropolitan  Housing  Authority 
refunding  of  bonds  which  financed  a 
Section  8  assisted  project,  the 
Cambridge  Arms  II  Apartments,  FHA 
No.  046-35572. 

Najture  of  Requirement:  The 
Reguilations  set  conditions  under  which 
HUP  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
ta.xatjon  and  authorize  call  of 
tlebentures  prior  to  maturity. 

Granted  by:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  June  28,  1994. 
Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  c  0  not  fit  the  terms  of  refunding 
trans|ictions.  'i'o  credit  enhance 
refunding  bonds  not  fully  .secured  by 
the  F  ^A  mortgage  amount,  HUD  also 
agree  V  not  to  exercise  its  option  under 
24  CI  R  207.259(e)  to  call  debentures 
prior  tii  maturity.  This  refunding 
proposal  was  approved  by  HUD  on 
January-  11,  1994.  Refunding  bonds  have 
been  jriced  to  an  average  yield  of 
(i.Se"/ ),  The  tax-exempt  refunding  bond 
issue  of  S4. 340.000  at  current  low- 
interest  rates  will  save  Section  8 
subsidy/.  The  Treasury  also  gains  long- 
term  lax  revenue  benefits  through 
replacement  of  outstanding  tax-exempt 
coupcjns  of  9.9%  at  the  call  date  with 
tax'exompt  bonds  yielding  6.56%.  The 
refunding  will  also  substantially  reduce 
the  FHA  mortgage  interest  rate  at 
expiration  of  the  HAP  contract,  from 
10.125%  to  6.75%.  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  ta^f  revenues 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
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will  continue  to  provide  housing  for 
low-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

27.  Regulation:  24  CFR  811.114(d), 
811.115(b),  811.117 

Project/ Activity:  Carbon  County,  PA 
HA  refunding  of  bonds  which  financed 
a  Section  8  assisted  project,  Palmerton 
Elderly  Apartments,  HUD  No.  PA26- 
0047-001. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  muhifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  by:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
Date  Granted:  April  21,  1994. 
Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions  under  Section  103  of  the 
Tax  Code.  This  refunding  proposal  was 
approved  by  HUD  on  March  25,  1993. 
Refimding  bonds  have  been  priced  to  an 
average  yield  of  5.74%.  The  tax-exempt 
refunding  bond  issue  of  $2,470,000  at 
current  low-interest  rates  will  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  9%-9.5%  at  the  call 
date  with  ta.x-exempt  bonds  yielding 
5.74"-.!.  The  refunding  serves  the 
important  public  purposes  of  reducing 
HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues 
(hflping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

28.  Regulation:  24  CFR  811.1 14(d). 
811.115(b).  and  811.117 

Project/Activity:  Burlington.  North 
Carolina  HA  refunding  of  bonds  which 
financed  a  Section  8  assisted  project, 
Alamance  Plaza  Apartments,  FHA  No. 
053-35319. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  by:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  08, 1994. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions  under  Section  103  of  the 


Tax  Code.  To  credit  enhance  refunding 
bonds  not  fully  secured  by  the  FHA 
mortgage  amount,  HUD  also  agrees  not 
to  exercise  its  option  under  24  CFR 
207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  September  23, 
1993.  Refunding  bonds  have  been 
priced  to  an  average  yield  of  6.8%.  The 
tax-exempt  refunding  bond  issue  of 
$2,795,000  at  current  low-interest  rates 
will  save  Section  8  subsidy.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  coupons  of 
10.8%-11.5%  at  the  call  date  in  1994 
with  tax-exempt  bonds  yielding  6.8%. 
The  refunding  will  also  substantially 
reduce  the  mortgage  interest  rate  at 
expiration  of  the  HAP  contract  from 
12%  to  7%,  thus  reducing  FHA 
mortgage  insurance  risk.  The  refunding 
serves  the  important  public  purposes  of 
reducing  HUD's  Section  8  program 
costs,  improving  Treasury  tax  revenues 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

29.  Regulation:  24  CFR  811.114(d). 
811.115(b).  811.117 

Project/Activity:  The  Housing  Finance 
Authority  of  Dade  County.  Florida 
refunding  of  bonds  which  financed  a 
Section  8  assisted  project,  Lincoln 
Fields  Apartments,  FHA  No.  0G0-351G1. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  1 1  (h)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation  and  authorize  call  of 
debentures  prior  to  maturity. 

Granted  by:  Nicolas  P.  Ri^tsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  28,  1994. 

Reasons  Waived:  The  part  81 1 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
transactions' under  Section  103  of  the 
Tax  Code.  To  credit  enhance  refunding 
bonds  not  fully  secured  by  the  FHA 
mortgage  amount.  HUD  also  agrees  n<rt 
to  exercise  its  option  under  24  CFR 
207.259(e)  to  call  debentures  prior  to 
maturity.  This  refunding  proposal  was 
approved  by  HUD  on  February  9.  1993 
Refunding  bonds  have  been  priced  to  an 
average  yield  of  6.29%.  The  tax-exempt 
refunding  bond  issue  of  56.700,000  at 
current  low-interest  rates  will  save 
Section  8  subsidy.  The  Treasury  also 
gains  long-term  tax  revenue  benefits 
through  replacement  of  outstanding  tax- 
exempt  coupons  of  10.25%-!  1.25%  at 
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the  call  date  in  1994  with  tax-exempt 
bonds  at  a  substantially  lower  interest 
rate.  The  refunding  will  also 
substantially  reduce  the  FHA  mortgage 
interest  rate  at  expiration  of  the  HAP 
contract,  from  11.78%  to  6.75%.  thus 
reducing  FHA  mortgage  insurance  risk, 
and  will  provide  funds  of  $435,000  for 
project  repairs.  The  refunding  serves  the 
important  public  purposes  of  reducing 
HUD's  Section  8  program  costs, 
improving  Treasury  tax  revenues 
(helping  reduce  the  budget  deficit),  and 
increasing  the  likelihood  that  projects 
will  continue  to  provide  housing  for 
lower-income  families  after  subsidies 
expire,  a  priority  HUD  objective. 

30.  Regulation:  24  CFR'81 1.1 14(d) 

Project/ Activity;  Cranbrook  HC  of 
Ann  Arbor.  Michigan  refunding  of 
bonds  which  financed  a  Section  8 
assisted  project,  the  Cranbrook 
Apartments.  HUD  No.  MI-28-001 3-032. 

Nature  of  Requirement:  The 
Regulations  set  conditions  under  which 
HUD  may  grant  a  Section  11(b)  letter  of 
exemption  of  multifamily  housing 
revenue  bonds  from  Federal  income 
taxation. 

Granted  by:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  June  29. 1994. 

Reasons  Waived:  The  part  811 
regulations  cited  above  were  intended 
for  original  bond  financing  transactions 
and  do  not  fit  the  terms  of  refunding 
bonds  to  be  issued  as  taxable 
obligations.  Refunding  bonds  will  be 
issued  in  an  amount  sufficient  to 
transfer  ownership  of  the  project  to  a 
non-profit  entity  which  agrees  to  extciui 
low-income  occupancy  for  ten  years 
after  expiration  of  the  Section  8  Housing 
Assistance  Payments  Contract.  The 
Treasury  also  gains  long-term  tax 
revenue  benefits  through  replacement  of 
outstanding  tax-exempt  bonds  with 
taxable  debt.  The  refunding  serves  the 
important  public  purposes  of  improving 
Treasury  tax  revenues  (helping  reduce 
the  budget  deficit),  and  increasing  the 
likelihood  that  projects  will  continue  to 
provide  housing  for  low-income 
families  after  subsidies  expire,  a  priority 
HUD  objective. 

Note  to  Readers:  The  person  to  be 
contacted  foj  additional  information 
about  the  waiver-grant  items  in  this 
listing  is:  Mr.  William  O.  Maynard. 
Field  Coordination  Officer.  U.S. 
Department  of  Housing  and  Urban 
Development.  Office  of  Community 
Planning  and  Development,  451  7th 
Street.  SW.  Washington.  DC  20410- 
7000.  Telephone:  (202)  708-2565  (This 
is  not  a  toll-free  number). 


31.  Regulation:  24  CFR  570.200(a)(3) 

Project/activity:  Waiver  of 
requirements  that  70  percent  of  funds, 
over  a  period  not  to  exceed  three  years, 
are  for  activities  that  benefit  low  and 
moderate  income  persons  at  42  U.S.C. 
5304(b)(3)(A)  and  24  CFR  570.200(a)(3) 
for  CDBG  entitlement  grantees  receiving 
funding  under  the  Emergency 
Supplemental  Appropriations  Act  of 
1994  (Pub.  L.  103-211)  for  emergency 
expenses  resulting  from  the  January 
1994  earthquake  in  Southern  California 
or  the  Midwest  floods  of  1993. 

Nature  of  Requirement:  24  CFR 
570.200(a)(3)  requires  that,  over  a  period 
not  to  exceed  three  years.  70  percent  of 
the  aggregate  of  CDBG  expenditures  be 
for  activities  meeting  the  criteria  at  24 
CFR  570.208(a)  of  benefiting  low-  and 
moderate-income  persons. 

Granted  by:  Andrew  Cuomo.  Assistant 
Secretary  for  Community  Planning  & 
Development. 

Dated  Granted:  April  1.  1994;  April 
22. 1994. 

Reasons  Waived:  Because  the  damage 
to  community  development  and  housing 
was  so  extensive,  without  regard  to 
income,  it  is  important  to  give  grantees 
maximum  fiexibility  to  carry  out 
activities  within  the  confines  of  the 
CDBG  program  national  objectives.  The 
Department  does  not  intend  to  waive 
the  requirements  that  activities  meet 
one  of  the  national  objectives  at  42 
U.S.C.  5304(b)(3)  and  24  CFR 
570.200(a)(2). 

32.  Regulation:  24  CFR  570.20n(a)(.')) 
and  (h) 

Project/Activity:  Waiver  of 
restrictions  on  the  use  of  CDBG  funds  to 
reimburse  local  funds  used  to  pay  for 
pre-agrecment  costs  at  24JCFR 
570.200(a)(5)  and  (h).  for  the  CDBG 
Entitlement  program,  from  the  incident 
date  of  the  earthquake.  January  17.  1994, 
and  from  the  beginning  of  the  "hicident 
Period"  for  the  Midwest  floods,  fur  costs 
incurred  on  or  after  that  date,  for  CDBG 
entitlement  grantees  receiving  fimding 
under  the  Emergency  Supplemental 
Appropriations  Act  of  1994  (I'ub.  L. 
103-211)  for  emergency  expenses 
resulting  from  the  January  1994 
earthquake  in  Southern  California  or  the 
Midwest  fioods  of  1993. 

Nature  of  Requirement;  24  CFR 
570.200(h)  permits  reimbursement  of 
certain  eligible  costs  incurred  prior  to 
the  date  of  the  grant  agreement.  24  CFR 
570.200(a)(5)  limits  pre-agreement  costs 
to  those  described  in  subparagraph 
570.200(h).  e.g..  for  environmental 
assessments,  planning  and  capacity 
building,  engineering  and  design  costs, 
pre-acquisition  costs. 


Granted  by:  Andrew  Cuomo.  Assistant 
Secretary  for  Community  Planning  & 
Development. 

Date  Granted:  April  1.  1994;  April  22, 
1994. 

Reasons  Waived;  The  urgency  of  the 
need  to  begin  recovery  may  require  that 
grantees  spend  local  funds  on  CDBG 
eligible  activities  before  the  CDBG  funds 
are  awarded.  Waiver  of  these  provisions 
would  permit  reimbursement  of  local 
funds  used  from  the  date  of  the 
earthquake  and  the  Midwest  floods. 

33.  Regulation:  24  CFR  570.201(e)(1)  or 
(2) 

Project/ Activity;  Waiver  of  the 
limitation  on  the  amount  of  funds  used 
for  public  services  at  42  USC  5305(a)(8) 
and  24  CFR  570.201(e)(1)  or  (2),  as 
applicable  to  the  affected  grantee,  to 
hereby  modify  those  provisions  to  allow 
an  increase  of  10  percent  above  the 
previous  limitation,  for  CDBG 
entitlement  grantees  receiving  funding 
under  the  Emergency  Supplemental 
Appropriations  Act  of  1994  (Pub.  L. 
103-211)  for  emergency  expenses 
resulting  from  the  January  1994 
earthquake  in  Southern  California  or  the 
Midwest  fioods  of  1993. 

Nature  of  Requirement:  24  CFR 
570.201(c)(1)  and  (2)  set  the  limitations 
for  use  of  CDBG  funds  for  public 
services  at  15  percent  of  each  grant  plus 
program  income  or  a  higher  percentage. 
in  the  case  of  Los  Angeles  and  Los 
Angeles  County,  as  provided  in  the  1982 
and  1983  appropriations  acts. 

Granted  liy:  Andrew  Cuomo.  .Assistant 
Secretary  fur  Comnumity  Planninc;  & 
Development. 

Date  Gr.uUed;  Ajiril  1,  1994:  April  22. 
1994. 

Reasons  \V;ii\eil:  Disaster  rcspunst! 
may  require  additional  level  of  p'lblic 
services  and  public  services  nut 
previously  prf)viiled  by  grantiH-,  durir.i; 
emergency  and  recovery  periods,  e.g.. 
day  care,  housing  counselinj^.  liv^jl 
services,  health  services,  sali.'ty  services. 

34.  Regulation;  24  CFR570.2n4(c)(l) 

Project/Activitv:  Waiver  of 
requirements  at  24  CFR  570.i;()4((:)91) 
for  the  CDBG  entilienient  prcigram,  as 
necessary,  to  authorize  a  Conununity 
Housing  Develojunenf  Organiz.ition 
(CHDO).  as  defined  at  24  CFR  92.2,  that 
has  been  designated  to  receive  HOME 
Investment  Partnership  funds  to  carry 
out  activities  under  24  CFR  570.204(a). 
for  CDBG  entitlement  grantees  receiving 
funding  under  the  Emergency 
Supplemental  Appropriations  Act  of 
1994  (Pub.  L.  103-211)  for  emergency 
expenses  resulting  from  the  January 
1994  earthquake  in  Southern  California 
or  the  Midwest  floods  of  1993. 


Nature  of  Requirement:  24  CFR 
570.204(c)(1)  provides  the  requirements 
for  quaUfying  as  a  "neighborhood-based 
nonprofit  organization," 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

Date  Granted:  April  1,  1994;  April  22. 
1994. 

Reasons  Waived:  This  waiver 
provides  consistency  between  the  CDBG 
and  HOME  programs  with  regard  to 
nonprofit  organizations,  and  recognizes 
such  CHDOs  as  qualified  special 
subrecipients  under  §  57G.204(c)(l}, 
eligible  to  carry  out  new  construction  of 
housing  where  needed  to  revitalize 
neighborhoods  damaged  by  the 
earthquake  and  the  Midwest  floods. 

35.  Regulation:  24  CFR  570.207(a)(1) 

Project/ Activity:  Waiver  of 
restrictions  on  the  repair  or 
reconstruction  of  buildings  used  for  the 
general  conduct  of  government  at  42 
USC  5305  (a)(2)  and  (a)(14).  and  24  CFR 
570.207(a)(1)  for  CDBG  entitlement 
grantees  receiving  funding  under  the 
Emergency  Supplemental 
Appropriations  Act  of  1994  (Pub.  L. 
103^11)  for  emergency  expenses 
resuhing  from  the  January  1994 
earthquake  in  Southern  California  or  the 
Midwest  floods  of  1993. 

Nature  of  Requirement:  24  CFR 
570.207(a)(1)  prohibits  providing  CDBG 
assistance  to  activities  for  buildings,  or 
portions  thereof,  used  for  the  general 
conduct  of  government. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Devejopment. 

Date  Granted:  April  1,  1994;  April  22. 

1994; 

Re^isons  Waived:  Waiver  is  required 
because  of  the  significant  damage  to 
public  buildings. 

36.  R^^ulation:  24  CFR  570.207(b)(3) 

Project/Activity:  Waiver  of 
prohibitions  on  new  housing 
construction  at  24  CFR  570.207(b)(3)  for 
the  a)i;(;  entitlement  program,  for 
CDBG  entitlement  grantees  receiving 
funding  under  the  Emergency 
Suppllcmental  Appropriations  Act  of 
1994i(Pub.  L.  103-211)  for  emergency 
expenses  resulting  from  the  January 
1994  earthquake  in  Southern  California 
or  tho  Midwest  floods  of  1993. 

Nature  of  Requirement:  Prohibits  use 
of  funds  for  new  housing  construction 
except  for  assisted  housing  under 
section  17  of  the  United  States  Housing 
Act  of  1937,  housing  constructed  by  a 
special  subrecipient.  pursuant  to 
§  570.204(a),  and  last  resort  housing 
under  the  Uniform  Relocation  Act 
pursuant  to  24  CFR  Part  42. 


Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

Date  Granted:  April  1.  1994;  April  22, 
1994. 

Reasons  Waived:  Because  of  the  large 
number  of  housing  units  destroyed  in 
the  Midwest  floods  and  the  Northridge 
earthquake,  the  flexibility  to  permit 
grantees  to  directly  provide  new 
construction  assistance  is  essential  in 
furthering  the  purposes  of  disaster 
recovery. 

37.  Regulation:  24  CFR  570.208(a)(4} 

Project/ Activity:  Waiver  of  job 
retention  documentation  requirements 
for  CDBG  entitlement  grantees  receiving 
funding  under  the  Emergency 
Supplemental  Appropriations  Act  of 
1994  (Pub.  L.  103-211)  for  emergency 
expenses  resulting  from  the  January 
1994  earthquake  in  Southern  California 
or  the  Midwest  floods  of  1993. 

Nature  of  Requirement:  The 
provisions  at  24  CFR  570.208(a)(4),  for 
the  CDBG  Entitlement  program  that 
units  of  general  local  government  are 
required,  for  job  retention  activities,  to 
document  that  either  or  both  of  the 
following  conditions  apply  to  at  least  51 
percent  of  the  jobs  at  the  time  CDBG 
assistance  is  provided:  (1)  The  jobs  are 
known  to  be  held  by  low  or  moderate 
income  persons,  or  (2)  the  jobs  can  be 
expected  to  turn  over  within  two  years 
and  be  filled  by  or  made  available  to 
low  or  moderate  income  persons  upon 
turnover.  Instead,  units  of  local 
governments  will  be  able  to  presume 
that  the  majority  of  jobs  retained  as  a 
result  of  the  CDBG  funds  meet  one  or 
both  of  these  conditions.  Only  the 
portions  of  these  provisions  pertaining 
to  job  retention  are  being  waived. 

Granted  by:  Andrew  Cuomo.  Assistant 
Secretary  for  Community  Planning  & 
Development. 

Date  Granted:  April  1.  1994:  April  22. 
1994. 

Reasons  Waived:  From  the  high 
estimates  of  businesses  and  jobs  lost,  it 
is  clear  that  large  numbers  of  persons 
will  have  been  out  of  work  and 
experiencing  severe  financial  hardship. 
The  majority  of  jobs  retained  as  a  result 
of  CDBG  assistance  can  therefore  be 
presumed  to  benefit  persons  who  are.  or 
will  soon  become,  low  or  moderate- 
income  persons  due  to  job  loss. 

38,  Regulation:  24  CFR  570.208(b) 

Project/ Activity:  Waiver  of 
requirements  not  mandated  by  statute  at 
24  CFR  570.208(b)  that  qualify  activities 
as  aiding  in  the  prevention  or 
elimination  of  slums  or  blight  for  CDBG 
entitlement  grantees  receiving  funding 
under  the  Emergency  Supplemental 


Appropriations  Act  of  1994  (Pub.  L. 
103-211)  for  emergency  expenses 
resulting  from  the  January  1994 
earthquake  in  Southern  Cahfornia. 

Nature  of  Requirement:  24  CFR 
570.208(b)  provides  the  criteria  for 
activities  that  will  be  considered  to  aid 
in  the  prevention  or  elimination  of 
slums  or  blight  on  an  area  basis,  on  a 
spot  basis,  and  in  an  urban  renewal 
area. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

Date  Granted:  April  1,  1994. 

Reasons  Waived:  This  waiver 
provides  the  grantee  the  latitude  to 
address  slum  and  blighted  areas  effected 
by  the  earthquake. 

39.  Regulation:  24  CFR  570.606(c)(lJ 

Project/Activity:  Waiver  of  one-for- 
one  replacement  requirements  at  42 
USC  5304(d)(2)  and  24  CFR 
570.606(c)(1)  for  low  and  moderate 
income  dwelling  units  (1)  damaged  by 
the  disaster,  (2)  for  which  CDBG  funds 
are  used  for  demolition,  and  (3)  which 
are  not  suitable  for  rehabilitation,  for 
CDBG  entitlement  grantees  receiving 
funding  under  the  Emergency 
Supplemental  Appropriations  Act  of 
1994  (Pub.  L.  103-211)  for  emergency    - 
expenses  resulting  from  the  Januan,- 
1994  earthquake  in  Southern  California 
or  the  Midwest  floods  of  1993. 

Nature  of  Requirement:  24  CFR 
570.606(c)(1)  requires  that  all  occupied 
and  vacant  occupiable  low/moderate 
income  dwtdling  units  that  are 
demolished  or  converted  to  a  use  other 
than  as  low/moderate  income  dwelling 
units  in  connection  with  a  CDBG 
activity  must  be  replaced  with  low/ 
moderate  income  dwelling  units. 

Granted  by:  Andrew  Cuomo.  Assist;mf 
Secretary  for  Community  Planning  & 
Development. 

Date  Granted;  April  1.  1994;  April  22. 
1994. 

Reasons  Waived:  Not  waiving  this 
provision  would  discourage  grantees 
from  demolition  and  clearance  of 
dwelling  units  that  would  othenvise  be 
appropriate  for  CDBG  assistance.  Such 
inaction  would  inhibit  recovery  efforts 
and  add  to  health  and  safety  problems. 

40.  Regulation:  24  CFR  570.606(C)(2) 

Project/Activity:  Waiver  of 
requirement  to  provide  "section  104(d)"' 
relocation  assistance  to  the  owners  of 
real  property  purchased  under  a 
qualified  buyout  program,  as  defined  in 
section  4(b)  of  Pub.  L.  103-181.  for 
CDBG  entitlement  grantees  receiving 
funding  under  the  Emergency 
Supplemental  Appropriations  Act  of 
1994  (Pub.  L.  103-211)  for  emergency 
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expenses  resulting  from  the  Midwest 
floods  of  1993. 

Nature  of  Requirement:  24  CFR 
570.606(C)(2)  requires  grantees  to 
provide  relocation  assistance  under 
section  104(d)  of  the  Housing  and 
Community  Development  Act  of  1974. 
as  amended,  to  all  persons  displaced  as 
a  result  of  demolition  or  conversion  in 
connection  with  a  CDBG-assisted 
activity. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  & 
Development. 

Date  Granted:  April  22,  1994. 

Reasons  Waived:  On  December  3, 
1993.  the  President  signed  the  Hazard 
Mitigation  and  Relocation  Assistance 
Act  of  1993  (Pub.  L.  103-181).  Section 
4  of  that  Act  excluded  the  purchase  of 
real  property  under  a  "qualified  buyout 
program"  from  all  provisions  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970  Pub.  L.  91-646)(URA).  Only 
voluntary  transactions  are  permitted 
under  qualified  buyout  programs.  This 
waiver  of  104(d)  relocation  assistance  to 
owners  is  consistent  with  Pub.  L.  103- 
181.  Low-  and  moderate-income  tenants 
displaced  by  conversion  or  demolition 
in  connection  with  an  assisted  project 
will  continue  to  be  eligible  for  section 
104(c)  relocation  assistance. 

Note  to  the  reader.  The  person  to  he 
contacted  for  additional  information 
about  these  waiver-grant  items  is: 
Margaret  Milnor.  Director.  Office  of 
Hldcrly  &  Assisted  Housing.  U.S. 
Department  of  Housing  &  Urban 
Development.  451  7th  Street.  S\V.. 
Room  0130.  Washington.  DC  20410- 
7000.  Phono: 202-708-4542. 

41.  Regulation:  24  CFR  842  and  243— 
l'«!t  Ownership 


Project/Activity 

Project  name 

Project  No. 

Regional 
office 

Ecology  House 

121-HH011 

Seattle. 

Date  Granted:  Waivers  approved 
between  March  1, 1994  and  June  1994. 

Reason  Waived:  Due  to  the  fact  that 
this  project  was  built  specifically  for 
persons  with  Multiple  Chemical 
Sensitivities/Environmental  Illness 
where  a  significant  number  of  people 
with  this  disability  are  adversely 
affected  by  animal  hair,  dander,  and 
excrement  this  waiver  was  granted. 
However,  this  waiver  did  not  include 
service  animals  since  service  animals 
are  not  considered  pets. 

42.  Regulation:  24  CFR  890.215(A)(2)— 
Units  With  Three  or  More  Bedrooms  He 
Developed  To  Serve  Only  Disabled 
Householils  of  One  or  Two  Disabled 
Parents  With  Children 

Project/Activity 


Granted  by:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  C(munissioner. 

Date  Granted:  Waivers  approved 
between  March  1. 1994  and  June  1994. 

Reason  Waived:  These  waivers  were 
granted  for  this  population  bn<:ause  the 
garbage  disposals  and  dishwashers  in 
the  individual  units  are  necessary  due 
to  health  considerations.  These 
amenities  will  aid  in  minimizing  the 
risk  of  infection  for  individuals  vvho.se 
immune  systems  are  already 
compromised  by  the  HIV. 

44.  Regulation:  24  CFR  890.230(4)(o)— 
Projects  Located  Adjacent  to  Prohibited 
Facilities 

Project/Activity 


Project  name 

Project  No. 

Regional 
office 

Life  Quest  Hsg. 
Inc.. 

176-H0002 

Seattle. 

Nature  of  Requirement:  Tlw 
Regulation  requires  that  units  with  three 
or  more  bedrooms  may  be  developed  to 
ser\e  only  disabled  households  of  one 
or  two  disabled  parents  with  children. 

Granted  by:  Nicolas  P.  Retsinas, 
•Assistant  Secretary  for  Housing-Federal 
I  lousing  Commissioner. 

Date  Granted:  Waivers  approved 
between  March  1.  1994  and  June  1994. 

Reason  Waived:  Waivijr  granted  to 
facilitate  the  dcvelopnumt  of  the  project, 
which  has  bt!en  occupied  under  a 
Property  Disposition  Dollar  a  Year  Lease 
I'rogram.  This  would  permit  unrelated 
individuals  to  remain  in  the  honu;. 

43.  Regulation:  24  CFR  890.220(a)— 
Ineligible  Amenities 

PROJECT/CACTIVITY 


Nature  of  Requirement:  This 
Regulation  provides  that  no  owner  or 
manager  of  federally  assisted  rental 
housing  for  the  elderly  or  handicapped 
may  as  a  condition  of  tenancy  or 
otherwise,  prohibit  or  prevent  tenants  of 
such  housing  from  owning  or  keeping 
common  household  pets  in  their  units 
or  restrict  or  discriminate  against 
persons  in  connection  with  admission 
to,  or  continued  occupancy  of  such 
housing  because  they  own  common 
household  pets. 

Granted  by:  Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
I  lousing  Commissioner. 


Protect  name 

Project  No. 

Regional 
office 

Agape  House  ... 
Rodney  Scheol 

Hou.se. 
N.W.  AIDS 

Foundation. 

062-HD020 
075-HD009 

127-HD003 

Atlanta 
Chicago 

Seattle. 

Nature  of  Requirement:  The; 
Regulation  cited  above  providijs  that 
projects  nuist  be  modest  in  design. 
Amenities  not  eligible  for  HUD  funding 
include  individual  unit  balconies  and 
decks,  atriums,  bowling  alleys, 
swimming  pools,  saunas  and  Jacuzzis. 
Dishwashers,  trash  compactors,  and 
washers  and  dryers  in  individual  units 
will  not  be  funded  in  independent 
living  facilities. 


Project  name 

Project  No. 

Regional 
office 

New  York  Soci- 
ety Deaf. 

Life  Quest  Hsg. 
Inc. 

012-HD017 
175-HD002 

New  York 
Seattle 

Nature  of  Requirement:  The 
Regulation  states  that  projects  may  not 
be  located  adjacent  to  the  following 
facilities,  or  in  areas  where  such 
facilities  are  concentrated;  schools  or 
day-care  centers  for  persons  with 
disabilities,  workshops,  medical 
facilities  or  other  housing  primarily 
serving  persons  with  disabilities. 

Granted  by:  Nicolas!'.  Retsinas. 
Assistant  Secretary  for  Housing-l'ederal 
Housing  Commissioner. 

Date  Granted:  Waiver  approved 
betwctai  March  1, 1994  and  June  1994. 

Reason  Waived:  New  York  Society  for 
the  Deaf  waiver  granted  because  of  the 
site's  proximity  to  th(!  sponsor's  main 
office,  availability  of  siiital)le  City- 
owned  property,  and  the  avnilability  ot 
.services  and  transportation  required  for 
the  intended  residents.  Tlw;  waiver  for 
Life  Quest  Housing  Inc.  was  granted  to 
facilitate  the  development  of  the  project 
which  is  adjacent  to  an  existing  project 
for  persons  with  disabilities.  sim:e  it 
had  already  been  0(;cui)ied  und-r  the 
Profierty  Dl.sposition  Doihira  Y.^ir  Lease 
Program. 

45.  Regulation:  24  CFR  89a:().5((;!— 
Transfer  of  Fund  Reservation  Frnm  One 
Owner  Corporation  to  .Another 


Project  name 

Project  No. 

Regional 
office 

Parkway  Hsg. 

Inc.. 
New  Outlook  .... 

063-HH004 
063-HH005 

Atlanta. 
Atlanta. 

Nature  of  Requirement:  Tin; 
Regulation  provides  that  no  part  of  the 
futuls  reserved  may  be  transferred  by 


the  Sponsor,  except  to  the  Owner 
caused  to  be  formed  by  the  Sponsor. 
This  action  must  be  accomplished  prior 
to  issuance  of  a  Conditional 
Commitment. 

Granted  by:  Nicolas  P.  Retsinas. 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Date  Granted:  Waivers  approved 
between  March  1, 1994  and  June  1994. 

Reason  Waived:  These  waivers  were 
granted  due  to  the  cost  savings  that  may 
be  realized  by  the  development  of  one 
project  rather  than  two.  However,  these 
waivers  were  subject  to  the 
determination  that  the  New  Outlook 
project,  as  amended,  would  not  have 
adversely  altered  the  competition  for  the 
Fiscal  Year  1990  funding  round. 

Note  to  reader.  The  person  to  be 
contacted  for  additional  information 
about  these  waiver-grant  items  is:  Gary 
Van  Buskirk,  Director,  Homeownership 
Division,  Office  of  Resident  Initiatives, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Rooipi  4112,  Washington,  DC  20410, 
I'home:  (202)  708-4233.  (This  is  not  a 
toll-Wee  number.) 

46.  Regulation:  24  CFR  part  904  subpart 
B  (Tiu-nkey  III  Homeownership 
Opportunity  Program)  and 
Corresponding  Provisions  of  the 
Turnkey  III  Handbook  (7495.3) 

Prbiject  Activity:  Duluth,  Minnesota, 
Redevelopment  Housing  Authority 
(DRIJIA),  Turnkey  III  Homeownership 
Opp|>rtunity  Programs  Project  MN- 
003009. 

Nc  iire  of  Requirement:  24  CFR  part 
904  iiibpart  B  and  the  Turnkey  III 
Handbook  require  that  upon  sale  of  a 
homeownership  unit  that  the  monies 
received  be  remitted  to  HUD  to  reduce 
the  capital  indebtedness  on  the  project. 
Exec*  Residual  Receipts  and  or 
OpeKni:ig  Reserves  are  also  to  be 
remi  ted  to  HUD. 

Gr  inted  by:  Joseph  Shuldiner, 
Assistant  Secretary  for  Public  and 
Indie  iji  Housing,  P. 

Date  Granted:  October  26, 1993. 

Reijson  Waived:  Project  debt 
forgi  .fcness  was  authorized  by  the 
prov  $ions  of  Section  3004  of  the 
Housing  and  Community  Development 
Reconciliation  Amendments  of  1985 
(the  ^Vmendments),  Pub.  L.  99-272 
(April  7,  1986),  which  amends  Section 
4  of  tjhe  United  States  Housing  Act  of 
1937.  The  Amendments  authorized  the 
Secrqtary  of  HUD  to  forgive  outstanding 
principal  and  interest  on  loans  made  by 
the  Secretary  to  Public  Housing 
Agencies  (PHAsJ/Indian  Housing 
Authorities  (IHAs)  and  to  cancel  the 
terms  of  any  contract  with  respect  to 
repayment. 


JMI 


Turnkey  III  debt  forgiveness,  as 
authorized  above,  is  implemented 
according  to  existing  HUD  procedures. 

The  housing  authority  has  shown 
good  cause  and  demonstrated 
compliance  with  all  applicable 
regulatory  requirements  for  debt 
forgiveness. 

47.  Regulation:  24  CFR  part  904  subpart 
B  (Turnkey  III  Homeownership 
Opportunity  Program)  and 
Corresponding  Provisions  of  the 
Turnkey  III  Handbook  (7495.3) 

Project/Activity:  Richmond,  Indiana 
Housing  Authority  (HACR).  Turnkey  III 
Homeownership  Opportunity  Programs, 
Project  IN  9-5. 

Nature  of  Requirement:  24  CFR  part 
904  subpart  B  and  the  Turnkey  III 
Handbook  require  that  upon  sale  of  a 
homeownership  unit  that  the  monies 
received  be  remitted  to  HUD  to  reduce 
the  capital  indebtedness  on  the  project. 
Excess  Residual  Receipts  and  or 
Operating  Reserves  are  also  to  be 
remitted  to  HUD. 

Granted  by:  Joseph  Shuldiner, 
Assistant  Secretary  for  Public  and 
Indian  Housing,  P. 

Date  Granted:  November  12,  1993. 

Reason  Waived:  Project  debt 
forgiveness  was  authorized  by  the 
provisions  of  Section  3004  of  the 
Housing  and  Community  Development 
Reconciliation  Amendments  of  1985 
(the  Amendments),  Pub.  L.  99-272 
(April  7,  1986),  which  amends  Section 
4  of  the  United  States  Housing  Act  of 
1937.  The  Amendments  authorized  the 
Secretary  of  HUD  to  forgive  outstanding 
principal  and  interest  on  loans  made  by 
the  Secretary  to  Public  Housing 
Agencies  (PHAs)/Indian  Housing 
Authorities  (IHAs)  and  to  cancel  the 
terms  of  any  contract  with  respect  to 
repayment. 

Turnkey  III  debt  forgiveness,  as 
authorized  above,  is  implemented 
according  to  existing  HUD  procedures. 

The  housing  authority  has  shown 
good  cause  and  demonstrated 
compliance  with  all  applicable 
regulatory  requirements  for  debt 
forgiveness. 

48.  Regulation:  24  CFR  part  904  subpart 
B  (Turnkey  III  Homeownership 
Opportunity  Program)  and 
Corre.sponding  Provisions  of  the 
Turnkey  III  Handbook  (7495.3) 

Project/Activity:  The  Cambridge, 
Massachusetts  Housing  Authority 
(CHA),  Turnkey  III  Homeownership 
Opportunity  Program  Project  M.A  3-15. 

Nature  of  Requirement:  24  CFR  part 
904  subpart  B  and  the  Turnkey  III 
Handbook  require  that  upon  sale  of  a 
homeownership  unit  that  the  monies 


received  be  remitted  to  HUD  to  reduce 
the  capital  indebtedness  on  the  project. 
Excess  Residual  Receipts  and  or 
Operating  Reserves  are  also  to  be 
remitted  to  HUD. 

Granted  by:  Joseph  Shuldiner, 
Assistant  Secretary  for  Public  and 
Indian  Housing,  P. 

Date  Granted;  March  10, 1994. 

Reason  Waived:  Project  debt 
forgiveness  was  authorized  by  the 
provisions  of  Section  3004  of  the 
Housing  and  Community  Development 
Reconciliation  Amendments  of  1985 
(the  Amendments),  Pub.  L.  99-272 
(April  7, 1986),  which  amends  Section 
4  of  the  United  States  Housing  Act  of 
1937.  The  Amendments  authorized  the 
Secretary  of  HUD  to  forgive  outstanding 
principal  and  interest  on  loans  made  by 
the  Secretary  to  Public  Housing 
Agencies  (PHAsJ/Indian  Housing 
Authorities  (IHAs)  and  to  cancel  the 
terms  of  any  contract  with  respect  to 
repayment. 

Turnkey  III  debt  forgiveness,  as 
authorized  above,  is  implemented 
according  to  existing  HUD  procedur<>s. 

The  housing  authority  has  shown 
good  cause  and  demonstrated 
compliance  with  all  applicable 
regulatory  requirements  for  debt 
forgiveness. 

49.  Regulation:  24  CFR  part  904  subpart 
B  (Turnkey  III  Homeownership 
Opportunity  Program)  and 
Corresponding  Provisions  of  the 
Turnkey  III  Handbook  (7495.3) 

Project/Activity:  Shelby,  North 
Carolina  Department  of  Housing 
(CSDH),  Turnkey  III  Ho.nieownership 
Opportunitv  Program  Project  NC  34-5 

Nature  of  Requirement:  24  CFR  part 
904  subpart  B  and  the  Turnkey  III 
Handbook  require  that  upon  sale  of  a 
homeownership  unit  that  the  monies 
received  be  remitted  to  HUD  to  reduce 
the  capital  indebtedness  on  the  project. 
Excess  Residual  Receipts  and  or 
Operating  Reserves  are  also  to  be 
remitted  to  HUD. 

Granted  by:  Joseph  Shuldiner. 
Assistant  Secretary  for  Public  and 
Indian  Housing,  P. 

Date  Granted:  March  16, 1994. 

Reason  Waived;  Project  debt 
forgiveness  was  authorized  by  the 
provisions  of  Section  3004  of  the 
Housing  and  Community  Development 
Reconciliation  Amendments  of  1985 
(the  Amendments),  Pub.  L.  99-272 
(April  7,  1986),  which  amends  .Section 
4  of  the  United  States  Housing  .Act  of 
1937.  The  Amendments  authorized  the 
Secretary  of  HUD  to  forgive  outstanding 
principal  and  interest  on  loans  made  by 
the  Secretary  to  Public  Housing 
Agencies  (PHAs)/Indian  Housing 
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Authorities  (IHAs)  and  to  cancel  the 
terms  of  any  contract  with  respect  to 
repayment. 

Turnkey  III  debt  forgiveness,  as 
authorized  above,  is  implemented 
according  to  existing  HUD  procedures. 

The  housing  authority  has  shown 
good  cause  and  demonstrated 
compliance  with  all  applicable 
regulatory  requirements  for  debt 
forgiveness. 

50.  Regulation:  24  CFR  part  904  subpart 
B  (Turnkey  HI  Homeownership 
Opportunity  Program)  and 
Corresponding  Provisions  of  the 
Turnkey  III  Handbook  (7495.3) 

Project/Activity:  The  Kankakee 
County,  Illinois  Housing  Authority, 
Turnkey  III  Homeownership 
Opportunity  Program  Project  IL  39-5. 

Nature  of  Requirement:  24  CFR  part 
904  subpart  B  and  the  Turnkey  III 
Handbook  require  that  upon  sale  of  a 
homeownership  unit  that  the  monies 
received  be  remitted  to  HUD  to  reduce 
the  capital  indebtedness  on  the  project 
Excess  Residual  Receipts  and  or 
Operating  Reserves  are  also  to  be 
remitted  to  IK?D. 

Granted  by:  Joseph  Shuldiner, 
A.ssistant  Secretary  for  Public  and 
Indian  Housing,  P. 

Hate  Granted:  March  24. 1994. 

Reason  Waived:  Prt)jecl  debt 
forgiveness  was  authorized  by  the 
provisions  of  Section  3004  of  the 
ilousing  and  Community  Development 
Reconciliation  Amendments  of  1985 
(the  Amendments),  Pub.  L.  99-272 
(April  7, 198b).  which  amends  Section 
4  of  the  United  States  Housing  Act  of 
1937  The  Amendments  authorized  the 
Secretary  of  HUD  to  forgive  outstanding 
principal  and  interest  on  loans  made  by 
the  Secretary  to  Public  Housing 
Agencies  (PHAs)/Indian  Housing 
Authorities  (IHAs)  and  to  cancel  the 
terms  of  any  contract  with  respect  to 
repayment. 

Turnkey  III  debt  forgiveness,  as 
authorized  above,  is  implemented 
according  to  existing  HUD  procedures. 

The  housing  authority  has  .shown 
good  cause  and  (l(;inf)nstrated 
compliance  with  all  applicable 
regulatory  requirements  for  debt 
forgiveness. 

51  Regulation:  24  CI" R  part  904  subpart 
B  (Turnkey  HI  Homeownership 
Opportunity  Program)  and 
Corresponding  Provisions  of  the 
Turnkey  III  Handbook  (7495.3) 

Project/Activity:  The  Ev,  rsville, 
Indiana,  Housing  Authority.  Turnkey  III 
Homeownership  Opportunity  Program 
Project  IN  16-09  (scattered  sites). 


Nature  of  Requirement:  24  CFR  part 
904  subpart  B  and  the  Turnkey  III 
Handbook  require  that  upon  sale  of  a 
homeownership  unit  that  the  monies 
received  be  remitted  to  HUD  to  reduce 
the  capital  indebtedness  on  the  project. 
Excess  Residual  Receipts  and  or 
Operating  Reserves  are  also  to  be 
remitted  to  HUD. 

Granted  by:  Joseph  Shuldiner, 
Assistant  Secretary  for  Public  and 
Indian  Housing,  P. 

Date  Granted:  March  31, 1994. 

Reason  Waived:  Project  debt 
forgiveness  was  authorized  by  the 
provisions  of  Section  3004  of  the 
Housing  and  Community  Development 
Reconciliation  Amendments  of  1985 
(the  Amendments),  Pub.  L.  99-272 
(April  7,  1986),  which  amends  Section 
4  of  the  United  States  Housing  Act  of 
1937.  The  Amendments  authorized  the 
Secretary  of  HUD  to  forgive  outstanding 
principal  and  interest  on  loans  made  by 
the  Secretary  to  Public  Housing 
Agencies  (PHAs)/Indian  Housing 
Authorities  (IHAs)  and  to  cancel  the 
terms  of  any  contract  with  respect  to 
repayment. 

Turnkey  III  debt  forgiveness,  as    ' 
authorized  above,  is  implemented 
according  to  existing  HIID  procedures. 

The  housing  authority  has  shown 
good  cause  and  demonstrated 
compliance  with  all  applicable 
regulatory  requirements  for  debt 
forgiveness. 

52.  Regulation:  24  CFR  part  904  subpart 
B  (Turnkey  III  Homeownership 
Opportunity  Program)  and 
Corresponding  Provisions  of  the 
Turnkey  HI  Handbook  (7495.3) 

Project/ Activity:  The  Peoria,  Illinois, 
Ilousing  Authority,  Turnkey  HI 
Homeownership  Opportunity  Program 
Project  IL  3-6. 

Nature  ol  Requirement:  24  CFR  part 
904  subpart  B  and  the  Turnkey  III 
Handbook  require  that  upon  sale  of  a 
homeownership  unit  that  the  monies 
received  be  remitted  to  HUD  to  reduce 
the  capital  indebtedness  on  the  project 
Excess  Residual  Receipts  and  or 
Operating  Reserves  are  also  to  be 
remitted  to  HUD. 

Granted  by:  Joseph  Shuldiner, 
Assistant  Secretary  for  Public  and 
Indian  Housing,  P. 

Date  Granted:  April  1,  1994. 

Reason  Waived:  Project  debt 
forgiveness  was  authorized  by  the 
provisions  of  Section  3004  of  the 
Housing  and  Community  Development 
Reconciliation  Amendments  of  1985 
(the  Amendments),  Pub.  L.  99-272 
(April  7,  1986).  which  amends  Section 
4  of  the  United  States  Housing  Act  of 
1937.  The  Amendments  authorized  the 


Secretary  of  HUD  to  forgive  outstanding 
principal  and  interest  on  loans  made  by 
the  Secretary  to  Public  Housing 
Agencies  (PHAs)/Indian  Housing 
Authorities  (IHAs)  and  to  cancel  the 
terms  of  any  contract  with  respect  to 
repayment. 

Turnkey  HI  debt  forgiveness,  as 
authorized  above,  is  implemented 
according  to  existing  HUD  procedures. 

The  housing  authority  has  shown- 
good  cause  and  demonstrated 
compliance  with  all  applicable 
regulatory  requirements  for  debt 
ibrgiveness. 

53.  Regulation:  24  CFR  part  904  subpart 
B  (Turnkey  HI  Homeownership 
Opportunity  Program)  and 
Corresponding  Provisions  of  the 
Turnkey  III  Handbook  (7495.3) 

Prnject/Activily:  The  Virgin  Islimds 
Housing  Authority,  Turnkey  III 
Homeownership  Opportunity  Programs 
Projects  VO  001013.  001014,  001025. 

Nature  of  Requirement:  24  CFR  part 
904  subpart  B  and  the  Turnkey  HI 
Haiulbook  require  that  upon  sale  of  a 
homeownership  imit  ihiit  the  monies 
received  be  remitted  to  HUD  to  reduce 
the  capital  indebtedness  on  the  project 
Excess  R(;sidual  Re<:eipts  and  or 
Operoting  Reserves  arc  alsfi  to  l>o 
remitted  to  HUD. 

Granted  by:  Joseph  Shuldiner. 
A.s.sistanl  .Secretary  for  Public  and 
Indian  Housing.  P 

Date  Granted:  May  12, 1991 

Reason  Waived:  Project  debt 
forgiveness  was  authorized  by  the 
provision  of  Section  ,'!004  of  the 
ilousing  and  Community  DcvolopnurMt 
Reconciliation  Aniendmenls  of  1985 
(the  Amcndm(!nts),  Pub.  L.  ?i')    -'2 
(April  7, 1986).  which  amenl!^.  Siction 
4  of  the  United  States  Housing  ,\cl  of 
1937.  The  Amendments  authorized  the 
.Secretary  of  HUD  to  forgive  oulsl.iuding 
principal  and  interf;st  on  loiuis  m.ide  by 
the  Secretary  to  Public  Housing 
Ag(!ncies  (I'HAs)/Indian  Housing 
.Authorities  (IHAs)  and  to  cancel  the 
termsof  any  contract  with  respect  to 
repayment. 

Turnkey  HI  debt  forgivene.ss.  as 
authorized  above,  is  implemented 
according  to  existing  HL.'D  procedures. 

The  housing  authority  has  slujwn 
good  cause  and  demonstrated 
compliance  with  all  applicable 
r(!gulatory  requirements  for  debt 
forgivene.ss. 


54.  Regulation:  24  CFR  part  904  subpart 
B  (Turnkey  III  Homeownership 
Opportunity  Program)  and 
Corresponding  Provisions  of  the 
Timkey  III  Handbook  (7495.3) 

Project/Activity:  Columbus,  Ohio 
Metropolitan  Housing  Authority, 
Ttjirnkey  III  Homeownership 
Opportunity  Programs  Projects  OH-16- 
POOl-011,  017.  and  022  through  027. 

Nature  of  Requirement:  24  CFR  part 
904  subpart  B  and  the  Turnkey  III 
Handbook  require  that  upon -sale  of  a 
hdiheownership  unit  that  tlie  monies 
reteived  be  remitted  to  HLT)  to  reduce 
the  capital  indebtedness  on  the  project. 
Excess  Residual  Receipts  and  or 
Operating  Reserves  are  also  to  be 
remitted  to  HUD. 

Granted  by:  Joseph  Shuldiner. 
Assistant  Secretary  for  Public  and 
Indian  Housing,  P. 

Date  Granted:  May  16,  1994. 

Reason  Waived:  Project  debt 
forgiveness  was  authorized  by  the 
provision  of  Section  3004  of  the 
Housing  and  Community  Development 
Reconciliation  Amendments  of  1985 
(the  Amendments),  Pub.  L.  99-272 
(April  7,  1986),  which  amends  Section 
4  of  the  United  States  Housing  Act  of 
1937.  The  Amendments  authorized  the 
Secretary  of  HUD  to  forgive  outstanding 
principal  and  interest  on  loans  made  by 
the  Secretary  to  Public  Housing 
A^ncies  (PHAs)/Indian  Housing 
Authorities  (IHAs)  and  to  cancel  the 
terms  of  any  contract  with  respect  to 
repayment. 

Turnkey  III  debt  forgiveness,  as 
authorized  above,  is  implemented 
according  to  existing  HUD  procedures. 

The  housing  authority  has  shown 
good  cause  and  demonstrated 
compliance  with  all  applicable 
regulatory  requirements  for  debt 
forgiveness. 

55.  Regulation:  24  CFR  part  904  subpart 
B  (Turnkey  III  Homeownership 
Opportunity  Program)  and 
Corresponding  Provisions  of  the 
Turnkey  HI  Handbook  (7495.3) 

Project/ Activity:  East  Grand  Forks, 
Minnesota  Redevelopment  Authority. 
Turnkey  UI  Homeownership 
Opportunity  Programs  Projects  MN  04- 
5002. 

Nature  of  Requirement:  24  CFR  part 
904  subpart  B  and  the  Turnkey  III 
Handbook  require  that  upon  sale  of  ia 
homeowmership  unit  that  the  monies 
received  be  remitted  to  HUD  to  reduce 
the  capital  indebtedness  on  the  project. 
Exooss  Residual  Receipts  and  or 
Operating  Reserves  are  also  to  be 
remitted  to  HUD. 


Federal  Register  /  Vol.  60,  No.  14  /  Monday,  January  23,''l995  /  Notices 


4439 


Granted  by:  Joseph  Shuldiner, 
Assistant  Secretary  for  Public  and 
Indian  Housing,  P. 

Date  Granted:  June  8,  1994. 

Reason  Waived:  Project  debt 
forgiveness  was  authorized  by  the 
provision  of  Section  3004  of  the 
Housing  £md  Community  Development 
Reconciliation  Amendments  of  1985 
(the  Amendments),  Pub.  L.  99-272 
(April  7.  1986),  which  amends  Section 
4  of  the  United  States  Housing  Act  of 
1937.  The  Amendments  authorized  the 
Secretary  of  HUD  to  forgive  outstanding 
principal  and  interest  on  loans  made  by 
the  Secretary  to  Public  Housing 
Agencies  (PHAs)/lndian  Housing 
Authorities  (IHAs)  and  to  cancel  the 
terms  of  any  contract  with  respect  to 
repayment. 

Turnkey  IH  debt  forgiveness,  as 
authorized  above,  is  implemented 
according  to  existing  HUD  procedures. 

The  housing  authority  has  shown 
good  cause  and  demonstrated 
compliance  with  all  applicable 
regulatory  requirements  for  debt 
forgiveness. 

56.  Regulation:  24  CFR  part  904  subpart 
B  (Turnkey  III  Homeownership 
Opportunity  Program)  and 
Corresponding  Provisions  of  the 
Turnkey  III  Handbook  (7495.3) 

Project/Activity:  Saginaw.  Michigan 
Housing  Commission,  Turnkey  III 
Homeownership  Opportunity  Programs 
Projects  MI  06-08. 

Nature  of  Requirement:  24  CFR  part 
904  subpart  B  and  the  Turnkey  III 
Handbook  require  that  upon  sale  of  a 
homeownership  unit  that  the  monies 
received  be  remitted  to  HUD  to  reduce 
the  capital  indebtedness  on  the  project. 
Excess  Residual  Receipts  and  or 
Operating  Reserves  are  also  to  be 
remitted  to  HUD. 

Granted  by:  Joseph  Shuldiner. 
Assistant  Secretary  for  Public  and 
Indian  Housing.  P. 

Date  Granted:  June  8,  1994. 

Reason  Waived:  Project  debt 
forgiveness  was  authorized  by  the 
provision  of  Section  3004  of  the 
Housing  and  Community  Development 
Reconciliation  Amendments  of  1985 
(the  Amendments),  Pub.  L.  99-272 
(April  7, 1986),  which  amends  Section 
4  of  the  United  States  Housing  Act  of 
1937.  The  Amendments  authorized  the 
Secretary  of  HUD  to  forgive  outstanding 
principal  and  interest  on  loans  made  bv 
the  Secretary  to  Public  Housing 
Agencies  (PHAs)/Indian  Housing 
Authorities  (IHAs)  and  to  cancel  the 
terms  of  any  contract  with  respect  to 
repayment. 


Turnkey  III  debt  forgiveness,  as 
authorized  above,  is  implemented 
according  to  existing  HLTD  procedures. 

The  housing  authority  has  shown 
good  cause  and  demonstrated 
compliance  with  all  applicable 
regulatory  requirements  for  debt 
forgiveness. 

57.  Regulation:  24  CFR  part  904  subpart 
B  (Turnkey  III  Homeownership 
Opportunity  Program)  and 
Corresponding  Provisions  of  the 
Turnkey  III  Handbook  (7495.3)     - 

Project/Activity:  Cuyahoga 
Metropolitan  Housing  Authority 
(CMHA).  Cleveland,  Ohio  Turnkey  IH 
Homeownership  Opportunity  Programs 
Projects  OH  3-5.  3-53.  3-47.  3-48,  3- 
49.  3-51.  and  3-60  thru  3-69. 

Nature  of  Requirement:  24  CFR  purt 
904  subpart  B  and  the  Turnkey  IH 
Handbook  require  that  upon  sale  of  a 
homeownership  unit  that  the  monies 
received  be  remitted  to  HUD  to  reduce 
the  capital  indebtedness  on  the  project. 
Excess  Residual  Receipts  and  or 
Operating  Reserves  are  also  to  be 
remitted  to  HUD. 

Granted  by:  Joseph  Shuldiner. 
Assistant  Secretary  for  Public  and 
Indian  Housing,  P. 

Date  Granted:  June  8,  1994. 

Reason  Waived:  Project  debt 
forgiveness  was  authorized  by  the 
provision  of  Section  3004  of  the 
Housing  and  Community  Development 
Reconciliation  Amendments  of  1985 
(the  Amendments).  Pub.  L.  99-272 
(April  7,  1986).  which  amends  Section 
4  of  the  United  States  Housing  Act  of 
1937.  The  Amendments  authorized  the 
Secretary  of  HUD  to  forgive  outstanding 
principal  and  interest  on  loans  made  by 
the  Secretary  to  Public  Housing 
Agencies  (PHAs)/Indian  Housing 
.Authorities  (IHAs)  and  to  cane  t !  the 
terms  of  any  contract  with  rcspijct  to 
repayment. 

Turnkey  III  debt  forgiveness,  as 
authorized  above,  is  implemented 
according  to  existing  HUD  procedure.s. 

The  housing  authority  has  shown 
good  cause  and  demonstrated 
compliance  with  all  applicable 
regulatory  requirements  for  debt 
forgiveness. 

58.  Regulation:  24  CFR  part  904  Subpart 
B  (Turnkey  III  Homeownership 
Opportunity  Program)  and 
Corresponding  Provisions  of  the 
Turnkey  IH  Handbook  (7495.3) 

Project/ Activity:  East  St.  Louis. 
Illinois  Housing  Authority  (ESLH.A). 
Turnkey  III  Homeownership 
Opportunity  Programs  Projf'cts  IL  1-14, 
1-16, 1-18,"  1-20.  1-22.  1-23.  1-24.  To 
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permit  conversion  of  selected  units  to 
low  income  rental  status. 

Nature  of  Requirement:  24  CFR  part 
904  subpart  B  and  the  Turnkey  III 
Handbook  define  and  govern  the 
Turnkey  III  Homeownership 
Opportunity  Program. 

Granted  by:  Joseph  Shuldiner, 
Assistant  Secretary  for  Public  and 
Indian  Housing.  P. 

Date  Granted:  June  30,  1994. 

Reason  Waived:  The  East  St.  Louis, 
Illinois  requested  the  ability  to  convert 
certain  housing  units  of  the  ESLHA's 
project  numbers  IL  1-14,  1-16, 1-18, 1- 
20,  1-22, 1-23  and  1-24  to  low  rent 
public  housing  status.  The  Department 
of  Housing  and  Urban  Development  has 
established  certain  criteria  and 
procedures  by  which  to  judge  the 
efficacy  of  such  a  conversion  on  a  case 
by  case  basis.  After  investigation  of  the 
circumstances,  and  in  an  attempt  to 
assist  the  ESLHA  to  better  serve  its  low 
income  tenants,  the  Department  decided 
that  granting  this  conversion  was  in  the 
best  interests  of  all  concerned. 

The  conversion  of  Turnkey  III  units  to 
low  income  rental  is  implemented 
according  to  e.xisting  HUD  procedures. 

The  housing  authority  has  shown 
good  cause  and  demonstrated 
compliance  with  all  applicable 
regulatory  requirements  for  this 
conversion. 

59  Regulation:  HOPE  for  Public  and 
Indian  Housing  Homeownership  (HOPE 
1)  Program,  Guideliru  s.  Section 
301(b)(1)  as  published  on  January  14, 
1992  (57  PR  1522). 

Project/Activity:  To  permit  a  HOPE  1 
mini-planning  grantee,  the  St.  Louis, 
Missouri  Housing  Authority  (SLHA)  a 
time  extension  to  carryout  the  activities 
specified  in  its  grant  agreement.  This 
extensi;  n  would  be  of  benefit  to  the 
resideii.-  participating  in 
homeownership  planning  at  its  South 
Broadway  development. 

Nature  of  Requirement:  Section 
301(b)(3)  of  the  HOPE  1  Program 
Guidelines  limit  a  HOPE  1  mini- 
planning  grantee  to  carrying  out 
activities  funded  under  its  grant  within 
eighteen  (18)  months  of  the  effective 
date  of  the  mini-planning  grant 
agreement. 

-  Granted  by:  Joseph  Shuldiner, 
Assistant  Secretary  for  Public  and 
Indian  Housing,  P. 

Date  Granted:  June  27,  1994. 

Reason  Waived:  Pursuant  to  Section 
901  of  the  HOPE  1  Guidelines,  a 
regulatory  provision  that  is  "not 
otherwise  required  by  law"  may  be 
waived  by  the  Assistant  Secretary  for 
Public  and  Indian  Housing  upon  a 
determination  of  good  cause,  and  upon 


documentation  of  the  pertinent  facts 
and  grounds  supporting  the  waiver. 
Good  cause  was  exhioited  as  follows: 
The  SLHA  was  impeded  in  carrying 
out  grant  activities  due  to  the  1993  flood 
of  the  Mississippi  River.  This  disaster 
interrupted  early  progress  made  on  the 
grant.  The  SLHA  has  demonstrated  to 
the  Department  that  an  extension  of  the 
grant  period  is  necessary  to  accomplish 
its  approved  plan. 

60.  Regulation:  HOPE  for  Public  and 
Indian  Housing  Homeownership  (HOPE 
1)  Program,  Guidelines,  Section 
301(b)(1)  as  published  on  January  14. 
1992 (57  FR  1522) 

Project/ Activity:  To  permit  a  HOPE  1 
mini-planning  grantee,  the 
Poughkeepsie,  New  York  Housing 
Authority  (PHA)  a  time  extension  to  • 
carryout  the  activities  specified  in  its 
grant  agreement  at  its  Dr.  Joseph  Brady 
Gardens  (Boulevard  Knolls) 
development.  This  extension  would  be 
of  benefit  to  the  residents  participating 
in  homeownership  planning  at  the 
above  mentioned  development. 

Nature  of  Requirement:  Section 
301(b)(3)  of  the  HOPE  1  Program 
Guidelines  limit  a  HOPE  1  mini- 
planning  grantee  to  carrying  out 
activities  funded  under  its  grant  within 
eighteen  (18)  months  of  the  effective 
date  of  the  mini-planning  grant 
agreement. 

Granted  by:  Joseph  Shuldiner, 
Assistant  Secretary  for  Public  and 
Indian  Housing,  P. 

Date  Granted:  June  27. 1994. 

Reason  Waived:  Pursuant  to  Section 
901  of  the  HOPE  1  Guidelines,  a 
regulatory  provision  that  is  "not 
otherwise  required  by  law"  may  be 
waived  by  the  Assistant  Secretary  for 
Public  and  Indian  Housing  upon  a 
determination  of  good  cause,  and  upon 
documentation  of  the  pertinent  facts 
and  grounds  supporting  the  waiver. 

Good  cause  was  exhibited  as  follows: 

The  PHA  had  a  recent  change  in 
management  and  the  residents  have 
shown  a  renewed  interest  in  the 
homeownership  program.  This  revived 
interest  has  rectified  the  non- 
involvement,  lack  of  communication 
and  participation  of  the  old  tenant 
council.  The  PHA  also  wished  to 
reallocate  funding  to  increase  economic 
development  planning  and  to  add 
training  and  technical  assistance  to 
service  the  renewed  resident  interest  in 
the  grant.  Further  action  on  the  grant 
was  contingent  on  the  extension  being 
granted. 

Note  to  Reader  The  person  to  be 
contacted  for  additional  information 
about  these  waiver-grant  items  in  this 
listing  is:  John  Comerford,  Director, 


Financial  Management  Division,  Office 
of  Assisted  Housing,  Office  of  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW.,  Washington,  DC 
20410,  Phone:  (202)  708-1872,  TDD: 
(202)  708-0850  (these  are  not  toU-firee 
numbers). 

61.  Regulation:  24  CFR  990.104 

Project/ Activity:  Key  West,  FL, 
Housing  Authority  In  determining  the 
operating  subsidy  eligibility,  a  request 
was  made  for  funding  for  five  units 
approved  for  non-dwelhng  use  to 
promote  an  anti-drug  program. 

Nature  of  Requirement:  The  operating 
subsidy  calculation  excludes  funding 
for  units  removed  from  the  dwelling 
rental  inventory. 

Granted  by:  Joseph  Shuldiner, 
Assistant  Secretary. 

Date  Granted:  April  18,  1994. 

Reason  Waived:  To  allo'v  additional 
subsidy  for  units  approved  for  non- 
dwelling  use  to  promote  an  anti-drug 
program  pending  publication  of  a  final 
rule  implementing  this  change  to  the 
regulation. 

62.  Regulation:  24  CFR  990.104 

Project/ Activity:  Newberry,  SC, 
Housing  Authority  In  determining  the 
operating  subsidy  eligibility,  a  request 
was  made  for  funding  for  1  unit 
approved  for  non-dwelling  use  to 
promote  an  economic  self-sufficiency 
program. 

Nature  of  Requirement:  The  operating 
subsidy  calculation  excludes  funding 
for  units  removed  from  the  dwelling 
rental  inventory. 

Granted  by:  Joseph  Shuldiner, 
Assistant  Secretary. 

Date  Granted:  April  18, 1994. 

Reason  Waived:  To  allow  additional 
subsidy  for  a  unit  approved  for  non- 
dwelling  use  to  promote  economic  self- 
sufficiency  services  pending  publication 
of  a  final  rule  implementing  this  change 
to  the  regulation. 

63.  Regulation:  24  CFR  990.104 

Project/ Activity:  Fort  Worth,  TX, 
Housing  Authority  In  determining  the 
operating  subsidy  eligibility,  a  request 
was  made  for  funding  for  four  units 
approved  for  non-dwelling  use  to 
promote  economic  self-sufficiency  and 
anti-drug  programs. 

Nature  of  Requirement:  The  operating 
subsidy  calculation  excludes  funding 
for  units  removed  from  the  dwelling 
rental  inventory. 

Granted  by:  Joseph  Shuldiner, 
Assistant  Secretary. 

Date  Granted:  May  16,  1994. 

Reason  Waived:  To  allow  additional 
subsidy  for  units  approved  for  non- 
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flw«ling  use  to  promote  economic  seif- 
Tciency  services  and  anti-drug 
Jtams  pending  publication  of  a  final 
rul(|  implomenting  this  change  to  the 
regtilation. 

64.  (Regulation:  24  CFR  990.104 

PJrbject/ Activity:  Parkersburg,  WV. 
Housing  Authority  In  determining  the 
operating  subsidy  eligibility,  a  request 
was  approved  for  funding  for  1  imit 
approved  for  non-dwelling  use  to 
propote  an  economic  self-sufficiency 
program. 

Nature  of  Requirement:  The  operating 
.subsidy  calculation  excludes  funding 
for  units  removed  from  the  dwelling 
rental  inventory'. 

Granted  by:  Joseph  Shuldiner, 
Assistant  Secretary. 

Date  Granted:  May  16, 1994. 

Reason  Waived:  To  allow  additional 
•subsidy  for  a  unit  approved  for  non- 
dwelling  use  to  promote  economic  self- 
sufficiency  services  pending  publication 
of  a  final  rule  implementing  this  change 
to  the  regulation. 

65.  Regulation:  24  CFR  990.104 

Project/ Activity:  Chetek.  WI.  Housing 
Authority  In  determining  tlie  operating 
subsidy  eligibility,  a  request  was  made 
to  extend  the  deadline  for  submission  of 
a  request  for  adjustment  to  the 
Allowable  Expense  Level. 

Nature  of  Requirement:  The  Final 
Rule  for  PFS  Allowable  Expense  Level 
appeals  imposed  a  sixty  day  deadline  on 
.submission  of  requests  for  adjustment. 

Granted  by:  Joseph  Shuldiner. 
Assistant  Secretary. 

Date  Granted:  May  26. 1994. 

Reason  Waived:  The  housing 
authority  was  undergoing  a  change  in 
management  at  the  time  and  did  not 
recognize  the  significance  of  the 
recalculation.  This  waver  was  granted 
based  on  the  Housing  Agency's 
eligibility  for  a  large  adjustment  and  its 
great  need  for  this  funding  to  support  its 
operations. 

66.  Regulation:  24  CFR  990.104 

Project/Activity:  Fort  Myers,  FL. 
Housing  Authority  In  determining  the 
operating  subsidy  eligibility,  a  request 
was  granted  for  fimding  for  four  units 
approved  for  non-dwelling  use  to 
promote  economic  self-sufficiency  and 
anti-drug  programs. 

Nature  of  Requirement:  The  operating 
subsidy  calculation  excludes  funding 
for  units  removed  from  the  dwelling 
rental  inventory. 

Granted  by:  Joseph  Shuldiner, 
Assistant  Secretary. 

Date  Granted:  June  3.  1994. 

Rojison  Waived:  To  allow  additional 
subsidy  for  units  approved  for  non- 


dwelling  use  to  promote  economic:  self- 
sufficiency  services  and  anti-drug 
programs  pending  publication  of  a  final 
nilfc  implen.enling  this  change  to  the 
regulation. 

67.  Regulation:  24  CFR  990.104 

Project/Activity:  Portsmouth,  VA. 
Housing  Authority  In  Determining  the 
operating  subsidy  eligibly,  a  request  was 
approved  for  funding  for  1  unit 
approved  for  non-dwelhng  use  to 
promote  an  economic  self-sufficiency 
program. 

Nature  of  Requirement:  The  operating 
subsidy  calculation  excludes  fimding 
for  units  removed  from  the  dwelling 
rental  inventory. 

Granted  by:  Joseph  Shuldiner. 
Assistant  Secretary. 

Dated  Granted:  June  9,  1994. 

Reason  Waived:  To  allow  additional 
subsidy  for  a  unit  approved  for  non- 
dwelling  use  to  promote  economic  self- 
sufficiency  services  pending  publication 
of  a  final  rule  implementing  this  change 
to  the  regulation. 

68.  Regulation:  24  CFR  990.104 

Project/ Activity:  Raton  NM.  Mousing 
Authority  In  determining  the  operating 
subsidy  eligibility,  a  request  was 
granted  for  funding  for  one  unit 
approved  for  non-dwelling  use  to 
promote  economic  self-sufficiency  and 
anti-drug  program. 

Nature  of  Requirement:  The  operating 
subsidy  calculation  excludes  funding 
for  units  removed  from  the  dwelling 
rental  inventory. 

Granted  by:  Jo.scph  Shuldiner, 
/^ssistant  Secretary. 

Dated  Granted:  June  9.  1994. 

Reason  Waived:  To  allow  additional 
subsidy  for  a  unit  approved  for  non- 
dwelling  use  to  promote  economic  self- 
sufficiency  services  and  anti-drag 
programs  pending  publication  of  a  final 
rule  implementing  this  change  to  the 
regiildtion. 

69.  Regulation:  24  CFR  990.104 

Project /A(  tivity:  New  Iberia.  LA. 
housing  Aiiihority  In  determining  the 
operating  subsidy  eligibility,  a  request 
was  made  for  funding  for  one  unit 
approved  for  non-dwelling  use  to 
promote  an  anti-drug  program. 

Nature  of  Requirement:  The  ofjeratini; 
subsidy  calculation  excludes  funding 
for  units  removed  from  the  dwollmg 
rental  inventory. 

Granted  by:  Joseph  Shuldiner. 
Assistant  Secretarv. 

Dated  Granted:  June  9.  1904. 

Reason  Waived:  To  allow  additional 
subsidy  for  a  unit  approved  for  non- 
dwelling  use  to  promote  an  anti-drug 
program  pending  publication  of-s  final 
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rule  implementing  this  change  to  the 
regulation. 

70.  Regulation:  24  CFR  990.104 

Project/Activity:  North  Charleston. 
SC.  Housing  Authority  In  determining 
the  operating  subsidy  eligibility,  a 
request  was  approved  for  hinding  for  six 
units  approved  for  non-dwelling  use  to 
promote  an  economic  self-sufficiency 
program. 

Nature  of  Rcquin-ment:  Ihe  operating 
subsidy  calculation  e.xchides  funding 
for  units  removed  from  the  dwelling 
rental  inventory. 

Granted  by:  Joseph  Shuldiner, 
Assistant  Secretary. 

Dated  Granted:  June  9,  1994. 

Reason  Waived:  To  allow  additional 
subsidy  for  a  unit  approved  for  non- 
dwelling  use  to  promote  economic  self- 
sufficiency  services  pending  publication 
of  a  final  rule  implementing  this  change 
to  the  rrtgulation. 

71.  Regulation:  24  CFR  990.104 

I'roject/ Activity:  Wilkes  Barre,  PA. 
Housing  Authority  In  determining  the 
operating  subsidy  eligibility,  a  request 
was  granted  for  funding  for  one  unit 
approved  for  non-dwelling  use  to 
promote  economic  self-sufficiency  and 
anti-drug  programs. 

Nature  of  Requirement:  The  operating 
subsidy  calculation  excludes  funding 
for  units  removed  from  the  dwelling 
rental  inventory. 

Granted  by:  Joseph  Shuldiner. 
Assistant  Secretary. 

Dated  Granted:  June  9.  1994. 

Reason  Waived:  To  allow  additional 
subsidy  for  units  approved  for  non- 
dwelling  use  to  promote  economic  .self- 
sufficiency  services  and  antidrug 
programs  pending  publication  of  a  final 
rule  implementing  this  change  to  the 
regulation. 

72.  Regulation:  24  CFR  y90.109(bj(:})(ivj 

Project/ Activity:  A  request  was  made 
by  the  Clarkson.  NE  Housing  .\uthority 
to  use  its  actual  occupancy  rate  of  57% 
in  determining  its  operating  sub<;i(lv 
eligibilitv  for  its  fiscal  vear  endii:^  (FYK) 
3/31/95. 

Nature  of  Requirement:  .\  public 
housing  agency  (PHA)  that  has 
completed  a  Comprehensive  0(:cu{)ancv 
Plan  (COP)  without  achieving  a  97'?.. 
occupancy  percentage  or  having  an 
a\  erage  of  five  or  fewer  vacant  units 
must  use  a  projected  occupancv  rjte'of 
97%. 

Granted  by:  Joseph  Shuldiner. 
.Assistant  Secretary. 

Date  Granted:  April  11.  1994. 

Reason  Waived:  The  Clarkson 
Mousing  Authority  is  a  small  PMA  of  3(1 
units,  primarily  elderly.  There  has  \hhhi 
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a  significafct  decline  in  the  town's 
population  according  to  census  data,  as 
well  as  loss  of  businesses  and  medical 
staff  during  the  past  several  years. 
Because  the  documented  lack  of 
demand  was  basically  beyond  the 
control  of  the  Authority,  and  in  order  to 
preclude  further  depletion  of  its 
operating  reserves,  the  PHA  was 
allowed  to  use  57%  as  its  occupancy 
percentage  for  its  fiscal  year  ending  3/ 
31/95. 

73.  Regulation:  24  CFR  990.109(b)(3)(iv) 

Project/ Activity:  A  request  was  made 
by  the  Kinsley,  KS  Housing  Authority  to 
use  its  actual  occupancy  rate  of  72%  in 
determining  its  operating  subsidy 
eligibility  for  its  fiscal  year  ending  (FYE) 
3/31/95. 

Nature  of  Requirement:  A  public 
housing  agency  (PHA)  that  has 
completed  a  Comprehensive  Occupancy 
Plan  (COP)  without  achieving  a  97% 
occupancy  percentage  or  having  an 
average  of  five  or  fewer  vacant  units 
must  use  a  projected  occupancy  rate  of 
97%. 

Granted  by:  Joseph  Shuldiner, 
Assistant  Secretary. 

Date  Granted:  April  20, 1994. 

Reason  Waived:  The  Kinsley  Housing 
Authority  is  a  small  PHA  of  39  units.  It 
has  been  experiencing  a  vacancy 
problem  for  the  past  several  years 
during  which  it  has  pursued  many 
vacancy  reduction  strategies  and  has 
reduced  the  number  of  vacant  units  to 
seven.  It  now  plans  to  convert  efficiency 
units  into  one  and  two  bedroom  units 
which  is  expected  to  result  in  fewer 
vacancies.  To  prevent  imdue  hardships 
while  it  is  trying  to  reduce  vacancies, 
the  PHA  was  allowed  to  use  72%  as  its 
occupancy  percentage  for  its  fiscal  year 
ending  3/31/95. 

74.  Regulation:  24  CFR  990.109(b)(3)(iv) 

Project/ Activity:  A  request  was  made 
by  the  Niobrara.  NE  Housing  Authority 
to  use  its  actual  occupancy  rate  of  55% 
in  determining  its  operating  subsidy 
eligibility  for  its  fiscal  year  ending  (FYE) 
3/31/95. 

Nature  of  Requirement:  A  public 
housing  agency  (PHA)  that  has 
completed  a  Comprehensive  Occupancy 
Plan  (COP)  without  achieving  a  97% 
occupancy  percentage  or  having  an 
average  of  five  or  fewer  vacant  units 
must  use  a  projected  occupancy  rate  of 
97%. 

Granted  by:  Joseph  Shuldiner, 
Assistant  Secretary. 

Date  Granted:  May  19. 1994. 

Reason  Waived:  The  Niobrara 
Housing  Authority  is  a  small  PHA  of  20 
units.  There  has  been  a  significant 
decline  in  the  town's  population.  In 


order  to  be  supportive  of  its  efforts  to 
maintain  a  reasonable  level  of  services 
to  the  remaining  elderly  residents,  the 
PHA  was  allowed  to  use  55%  as  its 
occupancy  percentage  for  its  fiscal  year 
ending  3/31/95. 

75.  Regulation:  24  CFR  990409(b)(3)(iv) 
and  990.118(d) 

Project/ Activity:  Philadelphia 
Housing  Authority,  PA.  In  determining 
operating  eligibility,  a  request  was  made 
to  terminate  its  currently  approved 
Comprehensive  Occupancy  Plan  and 
use  its  actual  occupancy  percentage  of 
77%  for  its  fiscal  year  ending  in  1994 
and  to  use  78%  for  1995  and  82%  for 
1996. 

Nature  of  Requirement:  The 
regulation  defines  the  term  of  a 
Comprehensive  Occupancy  Plan  (COP) 
and  requires  that  a  PHA  that  completes 
its  COP  without  achieving  a  97% 
occupancy  percentage  use  a  projected 
occupancy  percentage  of  97%. 

Granted  by:  Joseph  Shuldiner, 
Assistant  Secretary. 

Date  Granted:  May  19, 1994. 

Reason  Waived:  The  Department  has 
found  that  large  troubled  Housing 
Authorities  often  have  vacancy 
problems  of  such  a  magnitude  and 
complexity  that  long  term  planning  is 
very  difficult.  COPs  for  such  authorities 
quickly  become  obsolete.  Agreement 
was  reached  on  an  alternative  approach 
to  a  COP  in  which  the  Housing 
Authority  uses  a  lower  occupancy 
percentage  and  at  least  60%  of  the 
resulting  increase  in  operating  subsidy 
is  to  be  used  for  specific,  identifiable 
actions  to  increase  occupancy.  The 
Housing  Authority  is  responsible  for 
developing  a  vacancy  reduction  strategy 
which  will  be  approved  by  HUD.  Based 
on  this  agreement  an  occupancy 
percentage  of  77%  was  approved  for  the 
fiscal  year  ending  3/31/94  and  78%  for 
the  fiscal  year  ending  3/31/95.  In 
February  1995.  the  Philadelphia  HUD 
Office  will  conduct  an  on-site  review  to 
check  and  compare  actual 
accomplishments  to  date  against 
expected  occupancy  goals.  A  decision 
on  the  occupancy  percentage  for  3/31/ 
96  will  be  based  on  the  results  of  that 
review. 

|FR  Doc.  95-1584  Filed  1-20-95;  8:45  am) 
BILUNG  CODE  4210-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managenfient 
IID-020-1 200-00] 

Road  Closures 

AGENCY:  Bureau  of  Land  Management. 
Department  of  the  Interior  Action: 
Notice  of  temporary  closures  of  public 
lands  in  Cassia  and  Twin  Falls 
Counties.  Idaho. 

SUMMARY:  Notice  is  hereby  given  that 
certain  public  lands  in  Idaho,  within 
Cassia  and  Twin  Falls  Counties,  shall  be 
closed  to  prevent  erosion  and  rutting  of 
the  roads  traveled  by  motor  vehicles 
during  wet  or  snowy  conditions.  The 
roads  will  be  closed  immediately,  and 
remain  closed  through  April  16,  1995. 
All  roads  will  be  posted  at  the  Entrance 
to  public  lands. 

The  legal  land  descriptions  for  the 
road  closures  are  as  follows: 

The  Indian  Springs  Road  (BLM  road 
#4214),  from  the  Foothill  Road  to  the  U.S. 
Forest  Service  boundary,  a  distance  of 
approximately  4.5  miles.  The  road  is  located 
at  T.  12  S,,  R.'l8  E.,  section  4  in  Twin  Falls 
County. 

The  Cherry  Springs  Road  (BLM  road 
#421 3),  from  the  Rock  Creek  Road  southw«;st 
to  its  intersection  with  the  Indian  Springs 
Road,  just  north  of  the  U.S.  Forest  Service 
boundary.  This  is  a  distance  of 
approximately  6  miles.  The  road  is  located  r.t 
T.  12  S.  R.  18  E.  section  2  in  Twin  Falls 
County. 

The  North  Cottonwood  Road  (BLM  road 
#4221)  has  two  entrances,  one  on  the  east 
side,  and  one  on  the  west.  The  east  entrance 
of  North  Cottonwood  Creek  Road  starts  at  the 
Foothill  Road  and  goes  to  the  junction  of  the 
North  Cottonwood  Creek  Road, 
approximately  6  miles.  The  west  entrance  to 
North  Cottonwood  Road  starts  at  the  Foothill 
Road  and  goes  to  the  U.S.  Forest  Ser\'ice 
boundary,  a  distance  of  approximately  5 
miles,  and  back  to  the  Foothill  Road,  a  loop 
of  approximately  11  miles  total.  The  legal 
descriptions  are  T.  12  S.,  R.  17  E.,  section  11 
(for  the  west  entrance),  and  T.  12  S..  R  18  E. 
section  06  (for  the  east  entrance),  in  Twin 
Falls  County). 

The  Curtis  Spring  Road  (BLM  road 
#42163),  begins  at  the  Foothill  Road,  and 
goes  for  approximately  3.5  miles.  The  legal 
description  is  T.  12  S.,  R.  17  E.,  section  02. 
in  Twin  Falls  Countv. 

the  Squaw  Joe  Road  (BLM  road  #4220), 
south  of  the  Nat-Soo-Pah  Warm  Springs,  to 
the  U.S.  Forest  Service  boundary, 
approximately  3.5  miles.  The  legal 
description  is  T.  12  S.,  R.  17  E.,  section  02 
in  Twin  Falls  Countv. 

The  West  Fork  of  Dry  Creek  Road  (BLM 
road  #1610),  from  the  tugaw  Ranch 
southwest  to  the  U.S.  Forest  Service 
boundary',  a  distance  of  approximately  6 
miles.  The  legal  description  is  T.  12  S.,  R.  19 
E.,  section  01,  in  Cassia  County. 

The  East  Fork  of  Dry  Creek,  off  Foothill 
Road  (BLM  road  #1609),  southeast  to  the  \ '  S 


Forest  Service  boundary,  a  distance  of 
approximately  7  miles.  The  legal  description 
is  T.  12  S.,  R.  19  E..  section  01.  in  Cassia 
County. 
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No  person  may  use.  drive,  move, 
transport,  let  stand,  park,  or  have  charge 
or  control  over  any  type  of  motorized 
vel-icle  on  closed  routes. 

L  <reptions  to  this  order  are  granted  to 
the  following: 

Law  enforcement  patrol  and  emergency 
services  and  administratively  approved 
access  for  actions  such  as  monitoring, 
research  studies,  grazing  activity,  and  access 
to  private  lands. 

Employees  of  valid  right-of-way  holders  in 
the  course  of  duties  associated  with  the  right- 
of-way. 

Holders  of  valid  lease(s)  and/or  permit(s) 
and  their  employees  in  the  course  of  duties 
associated  with  the  lease  and/or  permit. 

Other  actions  would  be  considered  on  a 
case-by-case  basis. 

EFFECTIVE  DATE:  This  closure  is  effective 
immediately,  and  shall  remain  effective 
imtil  April  16. 1995  or  until  rescinded 
by  the  Authorized  Officer. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Dyer,  Snake  River  Resource  Area 
Manager.  Rt.  3  Box  1.  Buriey.  ID  83318. 
(208)  677-6641.  A  map  showing  vehicle 
routes  of  travel  is  available  from  the 
Buriey  BLM  Office. 

SUPPLEMENTARY  INFORMATION:  Authority 
for  this  closure  and  restriction  order 
may  be  found  in  43  CFR  8364.1. 
Violation  of  this  closure  is  punishable 
by  a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 

Dated:  January  12, 1995. 
Tom  Dyer, 

Snake  River  Resource  Area  Manager. 
[FR  Doc.  95-1600  Filed  1-20-95:  8:45  am) 
BILUiie  CODE  431(M>G-4> 


Emergency  Road  Closure  and 
Restrictions;  Hamaker  Mountain  Road 

AGENCY:  Bureau  of  Land  Management, 
Lakeview  District,  Klamath  Falls 
Resource  Area. 
ACTION:  Public  Notice. 

SUMMARY:  To  protect  the  flying  public, 
the  Federal  Aviation  Administration  has 
requested  the  Bureau  of  Land 
Management  close  the  Hamaker 
Mountain  access  road  to  motorized 
vehicle  use.  The  Bureau  of  Land 
Management,  under  the  authority  of  43 
CFR  8364.1(a)  will  close  the  Ham.aker 
Mountain  access  road  to  motorized 
vehicles  use  from  4  p.m  to  1  p.m.  the 
following  day,  on  the  following  dates: 
January  19,  21,  23  and  February  2,  4,  6, 
1995.  For  example,  the  road  will  close 
at  4  p.m.  January  19. 1995  and  open  at 
1  p.m.  January  20.  1995.  This  closure 


cycle  will  continue  for  all  the  dates 
listed.  The  gate  located  at  the  jimction 
of  the  Hamaker  Mountain  road  and 
highway  66  will  be  locked  on  the  above 
dates. 

Motorized  vehicles  include,  but  are 
not  limited  to,  automobiles,  pick-up 
trucks,  snowmobiles,  all  terrain 
vehicles,  4-trax,  snowcats,  etc. 
Authorized  users  of  the  communication 
sites  on  Hamaker  Mountain,  private 
land  ov^mers  that  use  the  Hamaker 
Mountain  road  to  access  their  private 
property.  Federal,  State  and  local 
government  administrative  personnel, 
emergency,  and  law  enforcement 
personnel  are  exempt  fi-om  the 
motorized  vehicle  restriction. 
SUPPLEMENTARY  INFORMATION:  The  road 
closure  is  only  effective  on  the  dates 
given  above. 

Any  person  who  fails  to  comply  with 
this  closiu^/restriction  order  is  subject 
to  the  penalties  provided  in  8360.0-7. 
Violations  are  punishable  by  a  fine  not 
to  exceed  $1,000  and/or  imprisonment 
not  to  exceed  12  months. 

For  more  information  contact: 
Lakeview  District,  Klamath  Falls 
Resource  Area  Manager.  A.  Barron  Bail, 
2795  Anderson  Avenue,  Building  25. 
Klamath  Falls,  OR  97603;  503-883- 
6916. 

Dated:  January  9. 1995. 

Roy  L.  Masinton, 

Acting  Area  Manager.  Klamath  Falls  Resource 
Area. 

|FR  Doc.  95-1555  Filed  1-20-95:  8:45  am) 

BILUNG  CODE  4310-84-M 

[NV-030-5700-77;  N-52759,  N-56935] 

Notice  of  Realty  Action;  Proposed 
Public  Land  Sales:  Churchill  County, 
Nevada 

agency:  Biu-eau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  following  described  lands 

have  been  examined  and  determined  to 

be  suitable  for  disposal  pursuant  to  Sec. 

203  and  Sec.  209  of  the  Act  of  October 

21, 1975  (FLPMA)  (43  U.S.C.  1713. 

1719): 

Parcel  A  (N-52759) 

Mt.  Diablo  Meridian,  Nevada 

T.  16N.,R.  35E., 

Sec.  3,  Lot  3. 
T.  17N.,R.  35E., 

Sec.  34.  SV..SV4SE'aSW'/.. 

(containing  36.94  acres) 
Parcel  B  (N-56935) 

Mt,  Diablo  Meridian,  Nevada 

T.  17N.,R.  35E., 
Sec.  34.  SE'/iSEV4. 


(containing  40  acres) 

The  lands  will  not  be  sold  for  less 
than  fair  market  value.  Fair  market 
value  for  Parcel  A  has  been  determined 
to  be  $8,300.00.  Fair  market  value  for 
Parcel  B  has  been  determined  to  be 
S6.400.00. 

DATES:  The  lands  will  become 
segregated  on  January  23. 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Jo 
Ann  Hufiiagle,  Bureau  of  Land 
Management.  Carson  City  District 
Office.  1535  Hot  Springs  Road.  Suite 
300,  Carson  Citv.  Nevada  89706,  (702) 
885-6000. 

SUPPLEMENTARY  INFORMATION:  This  sale 
is  consistent  with  BLM  policies  and  the 
Lahontan  Resource  Management  Plan. 
The  public  interest  will  be  served  by 
offering  these  lands  for  sale.  The 
purpose  of  these  sales  is  to  dispose  of 
2  parcels  of  land  which  are  difficult  and 
uneconomical  to  manage  as  part  of  the 
public  lands  and  to  resolve  inadvertent 
unauthorized  use  of  the  parcels.  No 
significant  resource  values  will  be 
affected  by  these  transfers.  The 
appraisal  report,  plarming  dociunent. 
and  envirorunental  assessment  covering 
the  proposed  sales  are  available  for 
review  at  the  BLM.  Carson  City  District 
Office. 

.  Parcel  A  will  be  offered  for  sale 
directly  to  Russell  and  Fredda 
Stevenson,  adjacent  landowners.  Parcel 
B  will  be  offered  for  sale  directly  to 
Charles  and  Gladys  Lowery,  adjacent 
landowners. 

Publication  of  this  notice  in  the 
Federal  Register  shall  segregate  the 
above  described  pubfic  lands  from  all 
other  forms  of  appropriation  under  the 
public  land  laws  including  the  general 
mining  laws,  but  not  the  mineral  leasing 
laws.  "The  segregative  effect  of  this 
notice  will  terminate  upon  issuance  of 
a  conveyance  document,  270  d?vs  from 
the  date  of  this  publication,  or  in 
accordance  with  a  notice  of  termination 
published  in  the  Federal  Register. 
whichever  occurs  first. 
PATENT  TERMS  AND  CONDITIONS:  Patents 
for  Parcel  A  and  Parcel  B,  when  issued 
will  contain  the  following  reservations 
to  the  United  States: 

1.  A  tight-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30. 
1890,  26  SlaL  391;  43  U.S.C.  945. 

2.  All  minerals  other  than  those 
having  no  known  mineral  values.  (A 
more  detailed  mineral  reservation  will 
appear  in  the  patent.) 

Patent  for  Parcel  B  will  also  be  subject 
to: 

1.  Those  rights  for  highway  purposes 
granted  to  the  Nevada  Department  of 
Transportation,  its  successors  or  assigns. 
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by  right-of-way  Nev-045631.  pursuant  to 
the  Act  of  November  9, 1921  (42  Stat 
216). 

Neither  sale  will  result  in  a  reduction 
of  Animal  Unit  Months  (AUMs)  on  BLM 
grazing  permits. 

For  a  period  of  45  days  after 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  James  M.  Phillips, 
Lahontan  Resource  Area  Manager. 
Bureau  of  Land  Management.  Carson 
City  District  Office.  Adverse  comments 
will  be  reviewed  by  the  Carson  City 
District  Manager  who  may  sustain, 
vacate  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated  this  9th  day  of  January,  1995. 
James  M.  Phillips, 

Area  Manager,  Lahontan  Resource  Area. 
(FR  Doc.  95-1556  Filed  1-20-95;  8:45  ani] 
BILLING  COOE  4310-HC-P 


Center.  Pursuant  to  section  7  of  the 
Taylor  Grazing  Act  (48  Stat.  1272)  and 
the  authority  delegated  by  Appendix  1 
of  the  Bureau  of  Land  Management 
Manual  1203.  Nevada  Supplement, 
Release  1-178.  the  aforementioned 
Recreation  and  Public  Purposes 
classification  is  hereby  terminated. 

Dated;  January  6, 1995. 
Gary  Ryan, 

District  Manager.  Las  Vegas,  NX'. 

(FR  Doc.  95-1558  Filed  1-20-95;  8:45  ami 

BILLING  CODE  4310-MC-M 


[NV-O50-1 430-01;  N-36627] 

Realty  Action:  Termination  of 
Recreation  and  Public  Purposes 
Classification 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 


JMI 


summary:  This  notice  terminates  an 
e.xisting  Recreation  and  Public  Purposes 
Classification  N-36627  in  its  entirety. 
EFFECTIVE  DATE:  January  23. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Rufft-idge,  Bureau  of  Land 
Management.  Las  Vegas  District. 
Stateline  Resource  Area.  4765  W.  Vegas 
Drive.  Las  Vegas.  NV  89108,  (702)  647- 
5000. 

SUPPLEMENTARY  INFORMATION:  The  lands 
described  below  were  classified  suitable 
for  lease  or  sale  pursuant  to  the 
Recreation  and  Pubhc  Purposes  Act,  as 
amended  (43  U.S.C.  869,  869-1  to  869- 
4)  and  the  land  was  segregated  from 
appropriation  under  the  public  land 
laws  and  the  general  mining  laws: 

Mount  Diablo  Meridian.  NV 

T.  22  S..  R.  59  E.. 

Sec.  9,  lots  15, 16. 17. 18. 
Containing  120.00  acres,  more  or  less. 

On  Jime  7. 1982.  the  Humane  Society 
of  Southern  Nevada  applied  for  use  of 
the  subject  land  pursuant  to  the 
Recreation  and  Public  Purposes  Act. 
The  applicant  was  imsuccessful  in 
obtaining  the  necessary  use  permits  and 
zoning  change  allowing  construction  of 
a  Wild  horse  and  Burro  Adoption 


Fish  and  Wildlife  Service 

Receipt  of  Application(s)  for  Permit 

The  following  appUcant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  e(  seq.) 
PRT-797196 

Applicant: CTBigE.  Levy,  Arizona 
Department  of  Health  Services.  Phoenix, 
Arizona 

The  applicant  requests  a  permit  to 
include  take  activities  for  Hualapai 
Mexican  Vole  (Microtus  mexicanus 
hualapaiensis)  for  the  piupose  of 
scientific  research  and  enhancement  of 
propagation  and  survival  of  the  species 
as  prescribed  by  Service  recovery 
documents. 

ADDRESS:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director,  Ecological  Ser\'ices, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque.  New  Mexico  87103. 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  for  the 
date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (See  ADDRESS 
above.) 

Susan  MacMullin, 
Acting  Regional  Director,  Region  2, 
Albuquerque,  New  Mexico. 
IFR  Doc.  95-1591  Filed  1-20-95;  8:45  am) 
BILLING  COOE  4310-«5-M 


National  Park  Service 

Wilderness  and  Backcountry 
Management  Plan,  Joshua  Tree 
National  Park,  California;  Notice  of 
Intent  To  Prepare  an  Environmental 
Impact  Statement 

SUMMARY:  The  National  Park  Service 
will  prepare  a  Wilderness  and 
Backcountry  Management  Plan  and 
Environmental  Impact  Statement 
(W&BCMP/EIS)  for  Joshua  Tree  National 
Park,  California  and  initiate  the  scoping 
process  for  this  document.  This  notice 
is  in  accordance  with  40  CFR  1501.7 
and  40  CFR  1508.22,  of  the  regulations 
of  the  President's  Council  on 
Environmental  Quality  for  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190. 

BACKGROUND:  The  W&BCMP  is  needed 
to  guide  resource  protection  and  visitor 
use  activities  in  the  undeveloped 
portions  of  the  park.  It  will  be  consistent 
with  and  provide  detailed  direction  to 
implement  decisions  made  in  the 
parkwide  General  Management  Plan 
(GMP).  expected  to  be  completed  in  the 
next  few  months.  It  will  serve  as  an 
amendment  to  the  GMP  in  providing 
planning  direction  for  the  recently- 
authorized  additions  to  the  park,  which 
are  not  covered  by  the  GMP.  The  plan 
will  provide  for  visitor  access,  visitor 
and  resource  protection,  restoration  of 
damaged  areas,  management  of  rock- 
climbing  activities,  and  monitoring  and 
regulating  use  to  avoid  exceeding 
carrying  capacities. 

Persons  wishing  to  offer  comments  or 
express  concerns  on  the  management 
issues  and  future  management  direction 
of  backcountry  areas  of  Joshua  Tree 
National  Park  should  address  these  to 
the  Superintendent,  Joshua  Tree 
National  Park,  74485  National 
Monument  Drive,  Twentynine  Palms, 
Ca.  92277.  (Telephone  619-367-7511). 
Comments  on  the  scoping  of  the 
proposed  W&BCMP/EIS  should  be 
received  no  later  than  February  28, 
1995. 

Public  scoping  sessions  will  be 
scheduled  as  needed  and  notice  given  in 
the  media. 

The  responsible  official  is  Stanley  T 
Albright,  Regional  Director.  Western 
Region.  National  Park  Service.  The  draft 
W&BCMP/EIS  is  expected  to  be 
available  for  public  review  in  the  fall  of 
1995.  and  the  final  W&BCMP/EIS  and 
Record  of  Decision  completed  by  the 
end  of  1995. 


Dated:  January  9. 1995. 
Bruce  M.  Kilgore. 
Regional  Director,  Western  Region. 
[FR  Doc.  95-1571  Filed  1-20-95;  8:45  ami 
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Monocacy  National  Battlefield, 
Fredenck;  Maryliand,  Draft 
Ef^vironmeota!  Assessment 

AGENCY:  National  Park  Service,  Interior 

Department. 

ACTION;  Notice. 

SUMIM^RY:  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969.  Pubhc  Law  91-190,  the  National 
Park  Service  (NFS)  has  prepared  a  Draft 
Development  Concept  Plan/ 
Environmental  Assessment:  Relocation 
of  Historic  Preservation  Training  Center 
(DCP/EA)  in  response  to  congressional 
approval  and  funding  for  the  relocation 
of  the  agency's  Historic  Preservation 
Training  Center  (HPTC).  The  center, 
now  in  Chesapeake  and  Ohio  Canal 
National  Historical  Park  in 
Wilhamsport,  Maryland  will  be 
relocated  to  Monocacy  National 
Battlefield,  near  Frederick,  Marj'land. 
The  DCP/EA  was  prepared  to  assess  the 
impacts  of  HPTC  relocation  on  both 
Monocacy  National  Battlefield  and  the 
Chesapeake  and  Ohio  Canal  National 
Historical  Park. 

AODRECSES:  Copies  of  the  DCP/EA  may 
be  obtained  from  the  Site  Manager. 
Monocacy  National  Battlefield.  4801 
Urbana  Pike.  Frederick.  MD.  21701. 
Conunents  on  the  document  should  be 
received  by  no  later  than  March  24, 
1995  and  sent  to  the  above  address. 
Access  to  the  document  is  also  available 
via  internet  at:  http://www.nps.gov/nps/ 
planning/mono/337-03/intro.htm. 
SUPPLEMENTARY  INFORMATION:  The 
National  Paric  Service  will  hold  a  public 
open  house  regarding  the  DCP/EA  on 
February  9.  from  6PM-9PM  at  the 
Holiday  Inn-Francis  Scott  Key  Mall. 
5400  HoHday  Drive.  Frederick.  MD 
21701.  The  purpose  of  this  open  house 
will  be  to  provide  the  public  an 
opportimity  to  discuss  and  review  the 
proposed  plan  with  Park  Service 
officials. 

The  responsible  official  is  Mr.  Robert 
G.  Stanton,  Regional  Director,  Naticmal 
Capital  Region.  National  Park  Service, 
1100  Ohio  Drive,  SW.,  Washington,  DC 
20242.  The  DCP/EA  is  expected  to  be 
finalized  in  the  spring.  1995. 

Dated:  January  12, 1995. 
Terry  R.  Carlstrom. 

Regional  Director.  National  Capital  Region. 
IFR  Ooa  95-1568  Filed  1-20-95;  8:45  am] 
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Maine  Acadian  Culture  Preservation 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463)  that  the  Maine 
Acadian  Culture  Preservation 
Commission  will  meet  on  Thursday. 
February  16. 1995.  The  meeting  will 
convene  at  7:00  p.m.  at  the  Dr.  Levesque 
Elementary  School.  Frenchville. 
Aroostook  County.  Maine.  The  school  is 
located  on  U.S.  Route  1  next  to  the  St. 
Luce  Church. 

The  eleven-member  Maine  Acadian 
Culture  Preservation  Commission  was 
appointed  by  the  Secretary  of  the 
Iiiterior  pursuant  to  the  Maine  Acadian 
Culture  Preservation  Act  (Pub.  L.  101- 
543).  The  purpose  of  the  Commission  is 
to  advise  the  National  Park  Service  with 
respect  to: 

•  The  development  and 
implementation  of  an  interpretive 
program  of  Acadian  culture  in  the  state 
of  Maine;  and 

•  The  selection  of  sites  for 
interpretation  and  preservation  by 
means  of  cooperative  agreements. 

The  Agenda  for  this  meeting  is  as 
follows: 

1 .  Review  and  approval  of  the 
summary  report  of  the  meeting  held 
November  17. 1994. 

2.  Review  and  approval  of  the 
commission's  annual  report  for  fiscal 
year  1994. 

3.  Reports  of  Maine  Acadian  Culture 
Preservation  Commission  working 

groups. 

4.  Eleport  of  the  National  Park  Service 
planning  team. 

5.  Opportunity  for  public  comment 

6.  Proposed  agenda,  place,  and  date  of 
the  next  Commission  meeting. 

The  meeting  is  open  to  the  public. 
Further  information  concerning 
Commission  meetings  may  be  obtained 
frx)m  the  Superintendent.  Acadia 
National  Park.  Interested  persons  may 
make  oral/written  presentations  to  the 
Commission  or  file  written  statements. 
Such  requests  should  be  made  at  least 
seven  days  prior  to  the  meeting  to: 
Superintendent,  Acadia  National  Park. 
P.O.  Box  177,  Bar  Harbor,  ME  04609- 
0177;  telephone  (207)  288-5472. 

Dated:  January  12, 1995. 
Chrysandra  L.  Walter. 

Deputy  Regional  Director. 

IFR  Doc.  95-1569  Filed  1-20-95;  8:45  ami 
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Native  American  Graves  Protection 
and  Repatriation  Review  Committee: 
Meeting 

AGENCY:  National  Park  Service.     - 
Department  of  the  Interior 

ACTICM*:  Notice 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (FACA).  5  U.S.C.  Appendix  (1988). 
that  a  meeting  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
Review  Committee  will  be  held  on 
February  16, 17,  and  18, 1995,  in  Los 
Angeles.  CA. 

The  Committee  will  meet  in  the 
Garden  A  room  at  the  Airport  Marina 
Hotel.  8601  lancoln  Blvd..  Los  Angeles 
CA  90045  on  the  16th  and  17th  and  in 
the  Bird's  Nest  at  Loyola  Marymount 
University.  7101  West  80th  Street.  Los 
Angeles  CA  90045  on  the  18th  of 
February.  1995.  Meetings  will  begin 
each  day  at  8:30  a.m.  and  conclude  not 
later  than  5:00  p.m. 

The  Native  American  Graves 
Protection  and  Repatriation  Review 
Committee  was  established  by  Public 
Law  101-601  to  monitor,  review,  and 
assist  in  implementation  of  the 
inventory  and  identification  process  and 
repatriation  activities  required  under 
the  statute. 

On  the  agenda  for  this  meeting  will  be 
the  C6mmittee's  consideration  of  drafts 
of  three  sections  that  were  reserved  in 
the  proposed  regulations  published  May 
28. 1993: 1)  Disposition  of  Unclaimed 
Human  Remains  and  Cultural  Items 
from  Federal  and  Tribal  Lands  (§  10.7); 
2)  Disposition  of  Culturally 
Unidentifiable  Human  Remains  in 
Museums  and  Federal  Collections 
(§  10.11);  and  3)  Future  Applicability 
(§10.13). 

Unclaimed  human  remains  and 
cultural  items  are  those  intentumally 
excavated  or  inadvertently  discovered 
on  Federal  or  tribal  lands  after 
November  16, 1990.  for  which,  after 
following  the  process  outlined  in 
section  3  of  the  statute  (25  U.S.Q  3002), 
no  lineal  descendant  or  Indian  tribe  has 
made  a  claim. 

Cultiu-ally  unidentifiable  human 
remains  are  those  in  museimi  or  Federal 
agency  collections  for  which,  following 
the  completion  of  inventories  by 
November  16, 1995.  no  Uneal 
descendants  or  culturally  affiliated 
Indian  tribe  has  been  determined. 

The  section  on  the  future  applicability 
of  the  statute  will  address  the 
requirements  of  museums  that  receive 
Federal  funds  after  the  statutory 
deadlines  for  summary  and  inventory 
compliance  and  of  museums  and 
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Federal  agencies  that  receive  collections 
after  those  same  deadlines. 

The  meeting  will'be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  Umited.  Persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  Dr. 
Francis  P.  McManamon.  Departmental 
Consulting  Archeologist. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Dr.  Francis  P.  McManamon, 
Departmental  Consulting  Archeologist. 
Archeological  Assistance  Division 
(MS0436).  National  Park  Service.  P.O. 
Box  37127  Washington,  D.C.  20013- 
7127.  Washington  D.C.  20002. 
Telephone  (202)  343-4101.  Draft 
summary  minutes  of  the  meeting  will  be 
available  for  public  inspection  about 
eight  weeks  after  the  meeting  at  the 
office  of  the  Departmental  Consulting 
Archeologist.  Suite  210,  800  North 
Capital  Street,  Washington,  D.C. 
Dated.  January  19, 1995 
Francis  P.  McManamon 
Departmental  Consulting  Archeologist  and 
Chief,  Archeological  Assistance  Division 
|FR  Doc.  95-1732  Filed  1-20-95;  8:45  ami 
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Sudbury,  Assabet  and  Concord  Rivers 
Wild  and  Scenic  Study, 
Massachusetts,  Sudbury,  Assabet  and 
Concord  Rivers  Study  Committee; 
Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770.  5 
U  S.C.  App  ),  that  there  will  be  a 
meeting  of  the  Sudbury.  Assabet  and 
Concoi-d  Rivers  Study  Committee  on 
Thursday,  February  23, 1995. 

The  Committee  was  established 
pursuant  to  Public  Law  101-628.  The 
purpose  of  the  Committee  is  to  consult 
with  the  Secretary  of  the  Interior  and  to 
advise  the  Secretary  in  conducting  the 
study  of  the  Sudbury,  Assabet  and 
Concord  River  segments  specified  in 
Section  5  (a)  (110)  of  die  Wild  and 
Scenic  Rivers  Act.  The  Committee  shall 
also  advise  the  Secretary  concerning 
management  alternatives,  should  some 
or  all  of  the  river  segments  studied  be 
found  eligible  for  mclusion  in  the 
National  Wild  and  Scenic  Rivers 
System. 

The  meeting  will  be  held  at  7:30  p.m., 
Thursday  February  23, 1995,  at  the 
Billerica  Tovra  Hall,  Billerica,  MA. 
Driving  Directions:  Billerica's  Town 
Offices  are  located  in  a  former  school 


building  on  the  south  side  of  Boston  Rd. 
(Rte.  3A),  1/4  mile  west  of  the  the  town 
center,  where  the  old  Town  Hall  is 
located.  From  Rte.  3  north,  take  the 
Concord  Rd.  exit  (Exit  27)  and  turn  right 
at  top  of  ramp.  At  Town  Center,  bear  left 
after  passing  the  common  and  turn  left 
onto  Rte.  3A.  The  Town  Offices  are 
ahead  on  the  left,  near  the  bottom  of  the 
hill.  Watch  for  a  school  department  sign 
and  three  flagpoles. 

Agenda 

I.  Welcome  and  introductions,  approval 

of  minutes  ft'om  1/19/95  meeting — 
Bill  Sullivan,  Chairman 

II.  Brief  questions  and  comments  from 

public 

III.  Management  Plan:  Discussion  of 

revised  draft 

IV.  Opportunity  for  public  questions 

and  comments 

V.  Other  Business — Next  meeting  dates 

and  locations 

Adjournment 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Committee 
during  the  business  meeting  or  file 
written  statements.  Further  information 
concerning  the  meeting  may  be  obtained 
from  Cassie  Thomas,  Planner,  National 
Park  Service,  15  State  Street,  Boston. 
MA  02109  or  call  (617)  223-5014. 

Dated:  January  12, 1995. 
Chrysandra  L.  Walter, 

Deputy  Regional  Director. 

[FR  Doc.  95-1570  Filed  1-20-95;  8;45  ami 
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Registration  of  Steamtown  National 
Historic  Site  and  Steamtown  Volunteer 
Association  Logos  and  Park  Name 

AGENCY!  National  Park  Service;  Interior 

Department. 

ACTION:  Notice  of  registration  for 

restricted  use. 

SUMMARY!  This  notice  announces  the 
registration  of  Steamtown  National 
Historic  Site's  and  Steamtown 
Volunteer  Association's  logos  and  the 
park  name.  The  protection  of  the  two 
logos,  as  well  as  the  official  park  name, 
is  needed  in  order  to  prevent 
unauthorized  use. 
SUPPLEMENTARY  INFORMATION; 
Steamtown  National  Historic  Site  was 
established  by  Public  Law  99-591  to 
"*   *   *  further  public  understanding 
and  appreciation  of  the  development  of 
steam  locomotives  in  the  region". 
rOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Steamtown  National 
Historic  Site,  150  South  Washington 
Avenue,  Scranton,  Pennsylvania  18503, 
(717) 961-6062. 


Dated:  January  10, 1995. 
Philip  Bnieck, 

Deputy  Regional  Director,  Mid-Atlantic 
Region. 

[FR  Doc.  95-1567  Filed  1-20-95;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-366] 

Certain  Microsphere  Adhesives, 
Process  for  Making  Same,  and 
Products  Containing  Same,  Including 
Self-Stick  Repositionable  Notes; 
Notice 

Notice  is  hereby  given  that  the 
supplemental  hearing  in  this  matter, 
scheduled  to  begin  on  January  23,  1995. 
is  cancelled. 

The  Secretary  shall  publish  this 
notice  in  the  Federal  Register. 

Issued:  January  17, 1995. 
Janet  D.  Saxon. 
Administrative  Law  fudge. 
|FR  Doc.  95-1580  Filed  1-20-95;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprenensive 
Environmental  Response 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
pohcy.  28  C.F.R.  §  50.7,  and  Section 
122(d)(2)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liabihty  Act 
("CERCLA"),  42  U.SC.  § 9622(d)(2), 
notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v 
American  National  Petroleum  Co.  et.  al . 
Civil  Action  No.  CV  94-2357.  was 
lodged  on  December  23, 1994,  with  the 
United  States  District  Court  for  the 
Western  District  of  Louisiana. 

The  proposed  consent  decree  settles 
the  government's  claims  set  forth  in  the 
complaint  pursuant  to  Sections  106  and 
107  of  CERCLA,  42  U  S  C.  §§  9606, 
9607,  or  injunctive  relief  to  abate  an 
imminent  and  substantial  endangerment 
to  the  public  health,  welfare  or  the 
environment  because  of  actual  or 
threatened  releases  of  hazardous 
substances  from  a  facility  known  as  thi- 
"Gulf  Coast  Vacuum  Site"  located  in 
Abbeville,  Vermilion  Parish,  Louisiana 
and  for  the  recovery  of  response  costs 
incurred  by  the  United  States  in 
connection  with  a  response  action  takon 
at  that  facility.  The  complaint  alleges, 
inter  alia,  that  the  defendants  are  each 


persons  who  were  generators  of 
hazardous  substances  which  were 
disposed  of  at  the  facility,  and  that  the 
United  States  has  incurred  and  will 
continue  to  incur  costs  in  response  to 
the  release  or  threat  of  release  of 
hazardous  substances  fi-om  the  Site. 

Under  the  terms  of  the  proposed 
consent  decree,  the  defendants  agree  to 
fund  and  implement  a  remedy  at  the 
Gulf  Coast  Vacuum  Site  which  includes 
the  destruction  of  organic  materials  to 
performance  standards  as  more 
specifically  set  forth  in  the  Statement  of 
Work  which  is  appended  to  the 
proposed  consent  decree.  In  addition, 
the  defendants  agree  to  pay  all  future 
response  costs  incurred  by  the  United 
States  which  exceed  amounts  recovered 
from  de  minimis  settlors  under  a 
separate  De  Minimis  Administradve 
Order  on  Consent. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environmeot  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington.  DC  20530,  and 
should  refer  to  Uruted  States  v. 
American  National  Petroleum 
Company,  et.  al..  DOJ  Ref.  #  90-11-2- 
506B. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Western  District  of 
Louisiana,  United  States  Courthouse. 
300  Fannin  St.,  Suite  3201,  Shreveport, 
LA  71101;  the  Region  VI  Office  of  the 
Environmental  Protection  Agency,  1445 
Ros$  Avenue,  Suite  1200,  Dallas,  Texas 
75502;  and  at  the  Consent  Decree 
Library,  1120  G  Street.  NW.,  4di  Floor 
Washington.  DC  20005,  (202)  C24-0892. 
A  copy  of  from  the  Consent  Decree 
Library.  1120  G  Street.  N\V.,  4di  Floor. 
Washington,  DC  20005.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$24.75  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Bruce  S.  Gelber, 

Acting  Chief.  Environmental  Enforcement 

Section,  Environment  and  Natural  Reaources 

Divisions. 

|FR  Dec.  95-1557  Filed  1-20-95:  8:45  ami 
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Drug  Enforcement  Administration 
[Docket  No.  93-73] 

Mukand  Lai  Arora,  M.D.;  Revocation  of 
Registration 

On  July  29, 1993,  the  Deputy 
Assistant  Administrator  (then  Director), 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration  (DEA). 
directed  an  Order  to  Show  Cause  to 
Mukand  Lai  Arora,  M.D.  (Respondent), 
proposing  to  revoke  his  DEA  Certificate 
of  Registration,  AA 9610850,  as  a 
practitioner  under  21  U.SC.  824(a)  (2) 
and  (4),  and  to  deny  any  pending 
applications  under  21  U.S.C  823(0.  The 
Order  to  Show  Cause  alleged  that 
Respondent  had  been  convicted  of  a 
felony  related  to  controlled  substances 
and  that  his  continued  registradon 
would  be  inconsistent  with  the  public 
interest. 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
in  the  Order  to  Show  Cause.  The  matter 
was  docketed  before  Administrative 
Law  Judge  Paid,  A.  Tenney.  Following 
prehearing  procedures,  a  hearing  was 
held  in  Houston,  Texas  on  Apnl  20. 
1994. 

On  August  9. 1994.  Judge  Tenney 
issued  bis  findings  of  fact,  conclusions 
of  law,  and  recommended  ruling  in 
which  he  recommended  that  the 
respondent's  registration  be  revoked. 
Neither  party  filed  exceptions  to  this 
opinion,  and  on  September  9, 1994,  the 
administrative  law  Judge  transmitted  the 
record  of  the  proceedings  to  the  Deputy 
Administrator. 

The  Deputy  Administrator  has 
considered  the  record  in  its  entirety 
and,  pursuant  to  21  CFR  1316.67.  enters 
his  final  ord^  in  this  matter,  based  on 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

Judge  Teimey  found  that  Respondent 
completed  medical  school  in  New 
Delld,  India,  and  subsequently 
completed  a  residency  and  internship  in 
Staten  Island.  New  York,  and  four  years 
of  psychiatni:  training  in  Austin,  Texas. 
In  1980.  Re^pondent  started  a  private 
medical  practice  in  Houston.  Texas. 
Respondent's  primary  language  is 
Indian-Punjabi,  but  he  was  taught 
English  in  a  professional  school  in 
India.  Respondent  is  hcensed  to  practice 
medicine  in  Texas,  is  primarily  engaged 
in  a  pediatric  practice,  and  has  never 
had  his  medical  license  suspended  or 
been  previously  disciplined. 

Judge  Tenney  founa  that  in  1991. 
DEA  received  infonnation  from  local 
pharmacists  regarding  Respondent's 
prescribing  practices.  DEA  initiated  an 
investigation  using  a  Houston  Police 
Department  officer  in  an  undercover 


capacity.  In  May  1991,  the  undercover 
officer  visited  Respondent's  medical 
office  and  requested  a  prescription  for 
either  Vicodin  or  Tylenol  #4  with 
codeine.  Schedule  III  controlled 
substances.  The  visit  was  monitored  and 
tape-recorded  by  DEA  investigators.  The 
undercover  officer  told  Respondent  that 
he  needed  the  medication  'just  to 
mellow  out  at  the  end  of  the  day  ". 
Respondent  asked  the  undercover 
officer  if  he  was  addicted,  to  which  the 
officer  replied,  "no".  Respondent  asked 
the  undercover  officer  whether  the 
prescription  was  for  backache,  to  which 
the  officer  rephed.  "no".  Although 
Respondent  did  check  the  undercover 
officers  blood  pressure  and  chest,  he 
did  not  pursue  the  nature  of  the 
undercover  officer's  complaint.  The 
undercover  officer  was  given  a 
prescription  for  30  Vicodin  tablets.  The 
undercover  officer  made  two  subsequent 
visits  to  Respondent's  office  in  July 
1991.  each  time  receiving  another 
prescription  for  30  Vicodin  tablets 
without  giving  an  indication  of  any 
medical  purpose  and  denying  any 
physical  complaint  During  these  visits, 
the  undercover  officer  indicated  that  he 
loaded  trucks  for  a  local  newspaper. 

The  administrative  law  judge  found 
that  on  November  9.  1992.  Respondent 
was  convicted  in  the  District  Court  of 
Harris  County,  Texas,  of  the  felony 
offense  of  prescribing  a  controlled 
substance  without  a  legitimate  medical 
purpose,  arising  out  of  one  of  the 
fforementioned  undercover  operations. 
Respondent  was  sentenced  to  two  vears 
probation,  fined,  and  was  given  a 
deferred  adjudication. 

Respondent  contended  that  the 
Government  transcripts  of  the 
undercover  visits  were  unreliable.  The 
administrative  law  judge  found  that 
although  segments  of  the  transcripts  of 
the  undercover  visits  indicated  that 
some  fiarts  of  the  conversations  were 
"inaudible",  the  Government  presented 
persuasive  and  credible  testimony  that 
the  transcripts  accurately  represented 
the  conversations  monitored  al 
Respondent's  medical  office.  N  'iiher 
party  offered  in  evidence  the  tapes 
themselves,  which  were  available  at  the 
hearing. 

In  his  testimony.  Respondent  asserted 
that  he  considered  the  nature  of  the 
undercover  officer's  work — specifically, 
loading  trucks  for  a  newspaper — in 
evaluating  the  officer's  condition  and 
prescribing  controlled  substances. 
Respondent  further  stated  that  he  based 
the  diagnosis  of  backache  on  his  visual 
observation  of  the  undercover  officor's 
movement,  and  that  he  had  not 
conducted  a  physical  examination 
because  the  patient  was  not  cooperative. 
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Respondent  further  stated  that  he 
understood  that  when  the  patient  asked 
for  drugs  in  order  to  "mellow  out",  that 
the  term  meant  "easing  of  the  pain". 

Judge  Tenney  questioned 
Respondent's  credibility  based  on 
findings  that  Respondent  never  learned 
that  the  undercover  officer  ostensibly 
had  a  job  unloading  trucks  until  the 
second  office  visit,  and  thus  could  not 
provide  a  justification  for  prescribing 
controlled  substances  on  the  first  visit. 
In  addition,  although  Respondent 
attributed  back  pain  to  the  imdercover 
officer,  which  he  apparently  diagnosed 
by  visual  observation,  there  were  no 
attempts  at  alternative  treatment,  no 
record  of  a  prior  history  or  specific 
diagnosis,  and  no  verbal  indication  of 
pain  by  the  patient.  The  administrative 
law  judge  found  that  Respondent's 
question  of  "(a]re  you  addicted?"  to  the 
imdercover  officer's  statement  about 
wanting  to  "mellow  out",  indicated  that 
Respondent  had  knowledge  of  this 
reference  to  a  street  use  of  Vicodin.  The 
administrative  law  judge  found  that 
Respondent  did  not  prescribe  Vicodin 
for  legitimate  medical  purpose  and  in 
the  usual  course  of  professional 
practice. 

The  administrative  law  judge  found 
that  Respondent  made  entries  in  the 
patient  medical  record  of  the 
undercover  officer  indicating  "pains 
and  aches",  and  notations  of  "backaches 
and  headaches",  or  "pain  in  the  lower 
back"  due  to  the  fact  that  the  patient     • 
"loads  and  unloads  the  truck".  The 
testimony  of  the  Government  witnesses 
and  the  transcriptions  of  the  tapes  had 
no  reference  to  any  pain  or  aches  by  the 
imdercover  officer.  Judge  Tenney 
concluded  that  Respondent's  medical 
record  entries  were  not  consistent  with 
the  conversations  that  were  monitored, 
recorded  and  transcribed. 

Under  21  U.S.C.  824(a)(4).  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration  may  revoke  the 
registration  of  a  practitioner  upon  a 
finding  that  the  registrant  has 
committed  such  acts  as  would  render 
his  registration  imder  Section  823 
inconsistent  with  the  public  interest. 

Pursuant  to  21  U.S.C.  823(f).  "Ii]n 
determining  the  public  interest,  the 
following  factors  will  be  considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 


(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety." 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e.,  the  Deputy  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  each 
factor  the  weight  he  deems  appropriate. 
Henry  J.  Schwarz,  Jr.,  M.D.,  54  PR  16422 
(1989). 

Of  the  stated  factors,  the 
administrative  law  judge  found  that  the 
Government  estabUshed  a  prima  facie 
case  for  revocation  under  21  U.S.C. 
823(0  (2).  (4).  and  (5)  in  that 
Respondent  prescribed  controlled 
substances  on  three  occasions,  absent  a 
valid  medical  indication;  that  he 
violated  Federal  and  State  law  by 
prescribing  controlled  substances  on 
three  occasions  without  a  legitimate 
medical  purpose;  and  that  his  conduct 
in  falsifying  patient  records  posed  a 
threat  to  the  public  health  and  safety. 
Judge  Tenney  found  little  evidence  that 
Respondent  attempted  to  treat  a  medical 
condition,  in  that  he  neglected  to  learn 
the  patient's  medical  history  or  ask  the 
patient  about  his  actual  physical 
complaint  before  prescribing  Vicodin. 
Judge  Tenney  also  found  that 
Respondent's  conviction  and  sentence 
of  probation  and  deferred  adjudication 
under  Texas  law  may  be  considered 
under  factor  (3). 

Judge  Tenney  concluded  that  the 
preponderance  of  the  evidence 
establishes  that  Respondent's 
registration  is  not  in  the  public  interest. 
However,  Judge  Termey  also 
recommended  that  in  light  of 
Respondent's  successful  completion  of 
deferred  adjudication  in  the  state 
district  court,  that  favorable 
consideration  be  given  to  Respondent's 
application  after  the  passage  of  one  year. 

"The  Deputy  Administrator  adopts  the 
findings  of  fact,  conclusions  of  law,  and 
recommended  ruling  of  the 
administrative  law  judge  in  its  entirety. 
Based  on  the  foregoing,  the  Deputy 
Administrator  concludes  that 
Respondent's  continued  registration  is 
inconsistent  with  the  public  interest. 
Accordingly,  the  Deputy  Administrator 
of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration,  AA9610850,  issued  to 
Mukand  Lai  Arora,  M.D.,  be  and  it 
hereby  is,  revoked,  and  any  pending 
applications,  be.  and  they  hereby  are, 
denied.  This  order  is  effective  February 
22. 1995. 


Dated:  January  13. 1995. 
Stephen  H.  Greene. 

Deputy  Administrator. 

IFR  Doc.  95-1560  Filed  1-20-95;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Revised  Schedule  of  Remuneration  for 
the  UCX  Program 

Under  Section  8521(al(2)  of  title  5  of 
the  United  States  Code,  the  Secretary  of 
Labor  is  required  to  issue  from  time  to 
time  a  Schedule  of  Remuneration 
specifying  the  pay  and  allowances  for 
each  pay  grade  of  members  of  the 
military  services.  The  schedules  are 
used  to  calculate  the  base  period  wages 
and  benefits  payable  under  the  program 
of  Unemployment  Compensation  for  Ex- 
servicemembers  (UCX  Program). 

The  revised  schedule  published  with 
this  Notice  reflects  increases  in  military 
pay  and  allowances  which  were 
effective  in  January  1995. 

Accordingly,  the  following  new 
Schedule  of  Remuneration,  issued 
pursuant  to  20  CFR  614.12.  applies  to 
"First  Claims"  for  UCX  which  are 
effective  beginning  with  the  first  day  of 
the  first  week  which  begins  after  April 
1, 1995. 


Pay  grade 


(1 )  Commissioned  Officers: 

0-10  

0-9  

0-8  

0-7  

0-6  

0-5  

0-4  

0-3  

0-2  

0-1  

(2)  Commissioned  Officers  With 
Over  4  Years  Active  Duty  As 
An  Enlisted  Member  Or  War- 
rant Officer: 

0-3E 

0-2E 

0-1 E  

(3)  Warrant  Officers: 

W-5 

W-4 

W-3 

W-2 

W-1  

(4)  Enlisted  Personnel: 

E-9 

ES 

E-7 

E-6 

E-5 

E-4 ~ 


Monthly 
rate 


S10,561 
10.005 
9,172 
8.265 
7,030 
5,874 
4,833 
3,893 
3,107 
2,321 


S4,460 
3,725 
3,062 

55,242 
4,485 
3,746 
3.171 
2.644 

$4,046 
3.429 
2,975 
2,582 
2,201 
1.828 


f-3 

f--i 


Th 


Pay  grade 


Monthly 
rate 


1.603 
1.472 
1,304 


rublication  of  this  new  Schedule 
of  Ke:  fl^Jieration  does  not  revoke  any 
prioi  schedule  or  change  the  period  of 
time  ^y  prior  schedule  was  in  effect. 

Signed  at  Washington,  DC,  on  January  13, 
1995. 

Doug  toss, 

Assistant  Secretary. 
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NATIONAL  SCIENCE  FOUNDATION 

Privacy  Act  of  1974:  Revision  to  Two 
Systems  of  Records 

AGENCY:  National  Science  Foundation. 
action:  Notice  of  revised  systems  of 
records. 

SUMMARY:  Pursuant  to  the  Pnvacy  Act  of 
1974  (5  U.S.C.  552a).  the  National 
Science  Foundation  is  providing  notice 
of  a  revision  to  two  systems  of  records — 
NSF-12,  "Fellowships  and  other 
Awards  '  and  NSF-50.  "Principal 
Investigator/Proposal  File  and 
Associated  Records".  Both  systems 
include  records  maintained  by  NSF  as  a 
result  of  applications  for  financial 
support  aod  subsequent  evaluation  of 
applicants  and  their  proposals.  System 
12  contains  records  on  fellowship 
applicants  and  on  nominees  for 
fellowships  submitted  by  an  institution 
on  behalf  of  the  nominee,  and  on 
nominees  for  other  awards.  Fellowship 
awards  are  usually  administered  by  the 
applicant  or  nominee's  home 
institution.  System  50  contains  records 
on  research  and  other  proposals  jointly 
submitted  by  individual  applicants 
(principal  investigators)  and  their  home 
academic  or  other  institutions.  NSF 
makes  awards  to  these  institutions 
under  which  the  individual  applicants 
serve  as  principal  investigators. 

NSF  revised  these  system  notices  to 
eliminate  two  redundant  or  otherwise 
unnecjassary  routine  uses  and  to  alter 
existing  routine  uses  to  make  them 
consistent  between  each  related  system. 
Both  system  notices  are  reprinted  in 
their  entirety. 

In  accordance  with  the  requirements 
of  the  Privacy  Act,  NSF  has  provided  a 
report' on  the  proposed  systems  of 
records  to  the  Office  of  Management  and 
Budget;  the  Chairman,  Senate 
Committee  on  Governmental  Affairs, 
and  the  Chairman,  House  Committee  on 


Government  Operations  (now 
Government  Reform  and  Oversight). 
EFFECTIVE  DATE:  Sections  552a(e)  (4)  and 
(11)  of  Title  5  of  the  US.  Code  provides 
the  public  thirty  days  to  comment  on 
the  rouune  uses  of  systems  of  records. 
The  altered  routine  uses  in  this  notice 
will  take  effect  on  Febraary  22.  1995, 
unless  modified  by  a  subsequent  notice 
to  incorporate  comments  received  from 
the  public. 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  NSF  Privacy  Act 
Officer,  National  Science  Foundation, 
Division  of  Contracts,  Policy  and 
Oversight,  4201  Wilson  Boulevard, 
room  485,  ArUngton,  Virginia  22230. 

Dated:  January  17,  1995. 
Herman  G.  Fleming, 
NSF  Privacy  Act  Officer. 

NSF-12 
SYSTEM  NAME: 

Fellowships  and  other  Awards. 

SYSTEM  LOCATION: 

Decentralized.  Numerous  separate 
files  are  maintained  by  individual 
offices  and  programs  at  the  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230.  Others 
are  maintained  by  NSF  contractors  such 
as  the  National  Academy  of  Sciences 
(NAS),  2101  Constitution  Avenue,  NW., 
Washington,  DC,  and  Oak  Ridge 
Associated  Universities,  PO  Box  3010, 
Oak  Ridge,  Tennessee  37831-2010. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  applying  or  nominated  for 
and/or  receiving  NSF  support,  either 
individually  or  through  an  academic 
institution,  including  fellowships  or 
awards  of  various  types. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Informd';..  n  varies  depending  on  type 
of  fellowship  or  award.  Normally  the 
information  includes  personal 
information  supplied  with  the 
application  or  nomination;  reference 
reports;  transcripts  and  Graduate  Record 
Examination  scores  to  the  extent 
required  during  the  application  process; 
abstracts;  evaluations  and 
recommendations,  review  records  and 
selection  process  results;  administrative 
data  and  correspondence  accumulating 
during  fellows'  tenure;  and  other  related 
materials.  There  is  a  cumulative  index 
of  all  persons  applying  for  or  receiving 
NSF  Graduate  and  NATO  fellowships. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDiNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1  Information  fi-om  the  system  may 
be  merged  with  other  computer  files  in 


order  to  carry  out  statistical  studies. 
Disclosure  may  be  made  for  this 
purpose  to  NSF  contractors  and 
collaborating  researchers,  other 
C-ovemment  agencies,  and  qualified 
research  institutions  and  their  staffs. 
NSF  contractors  are  subject  to  the 
provisions  of  Lhe  Pnvacy  Act  The 
results  of  such  studies  are  statistical  in 
na'ure  and  do  not  identify  individuals. 
2  Disclosure  of  information  from  the 
system  may  be  made  to  quahfied 
reviewers  for  t^ieir  opinion  and 
evaluation  of  appbcants  or  nominees  as 
part  of  the  application  review  process; 
to  other  Government  agencies  needing 
data  regarding  apphr  ants  or  nominees 
as  part  ol  the  application  review 
process,  or  in  ordei  to  coordinate 
programs;  and  to  contractors  assisting 
NSF  stfiff  in  the  performance  of  their 
duties.  Conuartors  are  subject  to  the 
provisions  of  the  Privacy  Act. 

3.  Information  (such  as  name.  Social 
Securitv  Number,  field  of  study,  and 
other  information  directly  relating  to  the 
fellowship,  review  status  including  the 
agency's  decision,  year  of  first  award, 
tenure  pattern,  start  time,  whether 
receiving  international  travel  allowance 
or  a  mentoring  assistantship)  is  given  to 
the  institution  the  applicant  or  fellow  is 
attending  or  planning  to  attend  or 
employed  by  for  purposes  of  facilitating 
review  or  award  decisions  or 
administering  fellowships  or  awards. 
Notice  of  the  agency's  decision  may  be 
given  to  nominators. 

4.  In  the  case  of  Fellows  or  awardees 
receiving  stipends  directly  from  the 
Government,  information  is  transmitted 
to  the  Department  of  the  Treasury  for 
preparation  of  checks  or  electronic  fund 
transfer  authorizations. 

5.  Awardees'  name,  home  institution, 
and  field  of  study  may  be  released  for 
public  information/affairs  purposes 
including  press  releases 

6.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

7  Information  from  the  system  may 
be  given  to  contractors,  grantees, 
volunteers  and  other  individuals  who 
perform  a  service  or  work  on  or  under 
a  contract,  grant,  cooperative  agreement, 
or  other  arrangement  with  or  for  the 
Federal  government. 

8.  Information  from  the  system  may 
be  given  to  the  Department  of  Justice  or 
the  Office  of  Management  and  Budget 
for  the  purpose  of  obtaining  advice  on 
the  application  of  the  Freedom  of 
Information  Act  or  Privacy  Act  to  the 
records. 

9.  Information  from  the  system  may 
be  given  to  another  Federal  agency,  a 
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court,  or  a  party  in  litigation  before  a 
court  or  in  an  administrative  proceeding 
being  conducted  by  a  Federal  agency 
when  the  Government  is  a  party  to  the 
judicial  or  administrative  proceeding. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STOfUGE: 

The  records  kept  by  the  NSF 
contractor  are  on  computer  tapes.  All 
original  application  materials  are  kept  at 
NSF.  However,  microfilms  of 
application  materials  received  prior  to 
1963  are  kept  at  NAS. 

RETRIEVABH-mr: 

Alphabetically  by  applicant  or 
nominee  name. 

SAFEGUARDS: 

Building  is  locked  during  non- 
business hours.  Records  at  NSF  are  kept 
in  rooms  that  are  locked  during  non- 
business hours.  Records  maintained  by 
NSF  contractors  are  kept  in  similar 
rooms  and  some  records  are  locked  in 
cabinets.  Records  maintained  in 
electronic  form  are  accessible  only  by 
protected  password  and  available  only 
to  those  employees  with  a  need-to- 
know. 

RETENTION  AND  DISPOSAL: 

NAS  tapes  are  kept  indefinitely. 
Records  at  NSF  are  transferred  to  the 
Federal  Records  Center  and  destroyed 
10  years  after  completion  of  Fellowship 
or  award. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Division  Director  of  particular  office 
or  program  maintaining  such  records. 
National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  VA  22230. 

NOTIFICATION  PROCEDURE: 

Contact  the  NSF  Privacy  Act  Officer 
in  accordance  with  procedures  found  at 
45  CFR  part  613.  You  can  expedite  your 
request  if  you  identify*  the  fellowship  or 
award  program  about  which  you  are 
interested.  For  example,  indicate 
whether  you  applied  for  or  received  a 
"Graduate  Fellowship"  or  a  "Faculty 
Fellowship  in  Science"  as  opposed  to 
merely  saying  you  want  a  copy  of  your 
fellowship. 

RfCORO  ACCESS  PROCEDURE: 

See  "Notification"  above. 

CONTESTING  RECORD  PROCEDURE: 

See  "Notification"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  supplied  by  of  for 
individuals  applying  for.  nominated  for. 
or  receiving  support,  references,  the 


Education  Testing  Service,  educational 
institutions  supplying  transcripts, 
review  records  and  administrative  data 
developed  during  selection  process  and 
award  tenure. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

NSF  at  45  CFR  613.6  has  exempted 
from  disclosure  the  identity  of 
references  and  reviewers  in  accordance 
with  5  U.S.C.  552a(k)(5). 

NSF-50 

SYSTEM  NAME: 

Principal  Investigator/Proposal  File 
and  Associated  Records. 

SYSTEM  location: 

Decentralized:  There  are  numerous 
separate  files  maintained  by  individual 
NSF  offices  and  programs.  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington.  Virginia  22230. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Each  person  that  requests,  or  has 
previously  requested,  support  from  the 
National  Science  Foundation,  either 
individually  or  through  an  academic  or 
other  institution. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  name  of  the  principal 
investigator,  the  proposal  and  its 
identi^ing  number,  supporting  data 
from  the  academic  institution  or  other 
applicant,  proposal  evaluations  from 
peer  reviewers,  a  review  record, 
financial  data,  and  other  related 
material.  Other  related  material 
includes,  for  example,  committee  or 
panel  discussion  summaries  and  other 
agency  records  containing  or  refiecting 
comments  on  the  proposal  or  the 
proposers  from  peer  reviewers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  3101;  42  U.S.C.  1870. 

PURPOSE(S): 

This  system  enables  program  offices 
to  maintain  appropriate  files  and 
investigatory  material  in  evaluating 
applications  for  grants  or  other  support. 
NSF  employees  may  access  the  system 
to  make  decisions  regarding  which 
proposals  to  fund,  and  to  carry  out  other 
authorized  internal  duties. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  Disclosure  of  information  from  the 
system  may  be  made  to  qualified 
reviewers  for  their  opinion  and 
evaluation  of  applicants  and  their 
proposals  as  part  of  the  application 
review  process;  and  to  other  Federal 


government  agencies  needing 
information  regarding  applicants  or 
nominees  as  part  of  the  application 
review  process,  or  in  order  to  coordinate 
programs. 

2.  Information  from  the  system  may 
be  provided  to  the  applicant  institution 
for  purposes  of  obtaining  data  regarding 
the  application  review  process  or  award 
decisions,  or  administering  grant 
awards. 

3.  Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

4.  Information  from  the  system  may 
be  disclosed  to  contractors,  grantees, 
volunteers  and  other  individuals  who 
perform  a  service  or  work  on  or  under 

a  contract,  grant,  cooperative  agreement, 
or  other  arrangement  with  or  for  the 
Federal  government. 

5.  Information  from  the  system  may 
be  given  to  the  Department  of  Justice  or 
the  Office  of  Management  and  Budget 
for  the  purpose  of  obtaining  advice  on 
the  application  of  the  Freedom  of 
Information  Act  or  Privacy  Act  to  the 
records. 

6.  Information  from  the  system  may 
be  given  to  another  Federal  agency,  a 
court,  or  a  party  in  litigation  before  a 
court  or  in  an  administrative  proceeding 
being  conducted  by  a  Federal  agency 
when  the  Government  is  a  party  to  the 
judicial  or  administrative  proceeding. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Various  portions  of  the  system  are 
maintained  on  computer  or  in  hard  copy 
files,  depending  on  the  individual 
program  office. 

retrievability: 

Information  can  be  accessed  from  the 
computer  database  by  addressing  data 
contained  in  the  database,  including 
individual  names.  An  individual's  name 
may  be  used  to  manually  access 
material  in  alphabetized  hard  copy  files. 

SAFEGUARDS: 

All  records  containing  personal 
information  are  maintained  in  secured 
file  cabinets  or  are  accessed  by  unique 
passwords  and  log-on  procedures.  Only 
those  persons  with  a  need-to-know  in 
order  to  perform  their  duties  may  access 
the  information. 

RETENTION  AND  DISPOSAL: 

Files  are  maintained  in  accordance 
with  approved  record  retention 
schedules.  Awarded  proposals  are 
transferred  to  the  Federal  Records 


e 


Center  for  permanent  retention. 
Declined  proposals  are  destroyed  fiv^ 
years  after  they  are  closed  out. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Division  Director  of  particular  office 
or  program  maintaining  such  records, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  Virginia 
22230. 

NOTIFICATION  PROCEDURE: 

The  NSF  Privacy  Act  Officer  should 
be  contacted  in  accordance  with 
procedures  set  forth  at  45  CFR  part  613. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
principal  investigator,  academic 
institution  or  other  applicant,  peer 
reviewers,  and  others. 

SYSTEMS  EXEMPTS)  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  portions  of  this  system  consisting 
of  investigatory  material  which  would 
identify  persons  supplying  evaluations 
of  NSF  applicants  and  their  proposals 
have  been  exempted  pursuant  to  5 
U.S.C  552a(k)(5). 

IFR  Doc.  95-1616  Filed  1-20-95;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Availability  of  Final  Staff  Technical 
Position  on  Concentration  Averaging 
and  Encapsulation 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  availability. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  is  announcing  the 
availability  of  a  final  revision,  in  part, 
to  the  1983  Staff  Technical  Position  on 
Radioactive  Wa.ste  Classification.  The 
revision  is  entitled,  "Technical  Position 
on  Concentration  Averaging  and 
Encapsulation,"  and  has  involved  from 
earlier  proposals  that  were  noticed  in 
the  Federal  Register  on  June  30, 1992 
(.^.7  FR  29105)  and  September  22,  1993 
(.=58  FR  4933).  The  final  position  has 
been  developed  after  considering  the 
comments  received  on  the  two  earlier 
proposals.  The  position  provides 
guidance  on  the  interpretation  of 
«» 61.55(a)(8)  of  10  CFR  Part  61  as  it 
applies  to  the  classification  (e.g..  Class 
A .  B,  pr  C  waste)  of  a  variety  of  different 


JMI 


types  and  forms  of  low-level  radioactive 
waste. 

The  Technical  Position  on 
Radioactive  Waste  Classification  was 
initially  developed  in  1983  to  provide 
guidance  to  low-level  radioactive  waste 
generators  on  four  specific  topics 
regarding  waste  classification:  (1)  - 
Acceptable  Materials  Accountability 
Programs;  (2)  Determination  and 
Verification  of  Radionuclide 
Concentrations  and  Correlations;  (3) 
Concentration  Volumes  and  Masses;  and 
(4)  Reporting  on  Manifests.  Because  of 
the  desirability  of  attempting  to  achieve 
consistent  waste  classification  positions 
among  the  Commission  and  Agreement 
State  regulatory  authorities,  and  because 
of  the  impact  of  waste  classification 
positions  on  other  programs  (e.g.,  the 
Department  of  Energy's  program  to 
accept  greater-than  Class  C  waste),  a 
need  was  identified  to  expand  upon, 
further  define,  and  replace  guidance  on 
the  third  of  the  four  topics, 
"Concentration  Volumes  and  Masses." 
Copies  of  the  two  initial  proposed 
Positions  were  distributed  to  licensees. 
Agreement  States,  Non- Agreement 
States.  State  Liaison  Officers,  and  others 
who  are  on  the  NRC's  Compact 
Distribution  List,  and  the  second 
proposal  was  also  distributed  to  those 
who  specifically  submitted  comments 
on  the  initial  proposal.  In  response  to 
the  requests  for  comments  on  these 
earlier  proposed  Positions,  thirty  three 
comment  letters  were  received. 
Consideration  of  these  comments  has 
led  to  the  final  Technical  Position  that 
is  the  subject  of  this  notice.  The 
Technical  Position  defines  a  subset  of 
concentration  averaging  and 
encapsulation  practices  that  the  NRC 
.staff  would  find  acceptable  in 
determining  the  concentrations  of  the  10 
CFR  61.55  tabulated  radionuclides  in 
low-level  waste.  Because  all  unique 
waste  types  or  waste  packaging  methods 
are  not  addressed,  an  "Alternative 
provisions"  paragraph  is  included  in  the 
Technical  Position  that  defines  the 
bases  and  procedures  through  which 
other  classification  averaging  or 
encapsulation  positions  may  be  judged 
acceptable. 

Copies  of  this  final  Technical 
Position,  together  with  an  NRC 
summary  of  major  comments  received 
on  the  latest  proposal  and  NRC  .staff 
responses,  are  again  being  distributed 
(under  separate  cover)  to  the 
aforementioned  addresses. 
ADDRESSES:  Copies  of  the  finals 
Technical  Position  and  the  "NRC  Staffs 
Analysis  of  and  Response  to  Comments  ' 
may  be  obtained  bv  wrriting  to  W.R.  Lahs 
to  Mail  Stop  T  7F-27.  U.S.  Nuclear 


Regulatory  Commission.  Washington 
DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT: 
W.R.  Lahs.  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  telephone  (301)  415-6756. 

Dated  at  Rockville,  Manland,  this  17th  day 
of  January.  1995. 

For  the  Nuclear  Rogulat(ir>  Cximmission. 
John  E.  Glenn, 

Chief.  Low-Level  Waste  and  Decomniissiciunf! 
Projects  Branch.  Division  of  Waste 
Management,  Office  ofSuclear  Material 
Safety  and  Safeguards. 
IFR  Doc.  95-1615  Filed  1-20-95;  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

AGENCY:  Office  of  Management  and 

Budget. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq),  this  notice 
announces  forms  which  have  been 
submitted  to  OMB's  Office  of 
Information  and  Regulatorv  Affairs  for 
Reinstatement: 

Grantee  Application  Forms 

SF-424    Application  for  Federal 
Assistance 

SF-424A    Budget  Information— 
Nonconstruction  Programs 

SF-424B    Assurances — 
Nonconstruction  Programs 

SF-424C    Budget  Information- 
Construction  Programs  . 

SF-424D    Assurances — Construction 
Programs 

Grantee  Financial  Reporting  Forms 

SF-269    Financial  Status  Report— Long 

Form 
SF-269A    Financial  Status  Report — 

Short  Form 
SF-270    Request  for  Advance  or 

Reimbursement 
SF-271     Outlay  Report  &  Request  for 

Reimbursement  for  Con  struct  ion 

Programs 
SF-272  &  272A     Federal  Cash 

Transactions  Report 

Lobbying  Disclosarti  Forms 

SF-LLL  &  LLL\    Disclosure  of 

Lobbying  Activities 

The  forms  include  standard 
application  and  financial  reporting 
forms  currently  prescribed  by  0MB 
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Circular  A-102,  "Grants  and 
Cooperative  Agreements  with  State  and 
Local  Governments."  and  Circular  A- 
110.  "Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals  and  Other  Non- 
profit Organizations."  Federal  agencies 
use  the  applications  to  qualify  and 
select  grantees  and  the  financial 
reporting  forms  to  monitor  the  status  of 
grant  funds. 

The  forms  also  include  the  standard 
disclosure  reporting  forms  for  lobbying 
paid  for  with  non-Federal  funds,  as 
required  by  OMB's  govemmentwide 
guidance  for  new  restrictions  on 
lobbying  (popularly  known  as  the  "Byrd 
Amendment"). 

Reporting  Estimates:  Following  are 
the  reporting  estimates  for  each  of  the 
forms: 


Form 


SF-424  

SF^24A  

SF-424B  

SF-424C  

SF-424D  

SF-269  

SF-269A  

SF-270  

SF-271    

SF-272  &  272A 
SF-LLL  &  LLLA 


Aver- 
age 
txjrden 
(hours) 


.75 
3.00 

.25 
3.00 

.25 
1.50 

.50 
1.00 
1.00 
1.00 

.50 


Annual 

forms 

submitted 


400.000 

360.000 

360,000 

40.000 

40,000 

200.000 

200,000 

100.000 

40.000 

100,000 

300 


FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  F.  Kahlow,  Office  of  Federal 

Financial  Management,  Room  6025  New 

Executive  Office  Building.  Washington. 

DC  20503. 

ADDRESSES:  Written  comments  should 

be  sent  to;  Edward  Springer.  OMB  Desk 

Officer.  Office  of  Information  and 

Regulatory  Affairs.  Office  of 

Management  and  Budget.  Room  10236 

New  Executive  Office  Building. 

Washington.  DC  20503. 

lohn  B.  Arthur. 

Associate  Director  for  Administration 

|FR  Doc.  95-1655  Filed  1-20-95;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26218] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

January  13. 1995. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 


provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction{s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
February  6.  1995.  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549.  and  serve  a 
copy  of  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Entergy  Corp.,  et  al.  I7Q-8529] 

Entergy  Corporation  ("Entergy").  639 
Loyola  Avenue.  New  Orleans.  Louisiana 
70113.  a  registered  holding  company, 
and  its  subsidiaries.  Entergy  Enterprises. 
Inc.  ("Enterprises").  900  South 
Shackleford  Road.  Little  Rock.  Arkansas 
72211.  Entergy  Services.  Inc.  ("ESI"), 
639  Loyola  Avenue.  New  Orleans. 
Louisiana  70113.  Arkansas  Power  & 
Light  Company  ("AP&L").  639  Loyola 
Avenue.  New  Orleans.  Louisiana  70113. 
Gulf  States  Utilities  Company  ("GSU"). 
350  Pine  Street.  Beaumont.  Texas 
77701.  Louisiana  Power  &  Light 
Company  ("LP&L").  639  Loyola  Avenue. 
New  Orleans.  Louisiana  70113. 
Mississippi  Power  &  Light  Company 
("MP&L").  308  East  Pearl  Street.  Jackson 
Mississippi  39215.  New  Orleans  Public 
Service  Inc.  ("NOPSI").  639  Loyola 
Avenue.  New  Orleans.  Louisiana  70113 
(AP&L,  GSU.  LP&L.  MP&L  and  NOPSI 
referred  to  collectively  as  the  "System 
Operating  Companies").  Entergy  Power, 
Inc.  ("EPI").  900  South  Shackleford 
Road.  Little  Rock.  Arkansas  72211. 
System  Fuels,  Inc.  ("SFI").  350  Pine 
Street.  Beaumont.  Texas  77701.  System 
Energy  Resources.  Inc.  ("SERI").  1340 
Echelon  Parkway.  Jackson.  Mississippi 
39213.  and  Entergy  Operations.  Inc. 
("EOI").  1340  Echelon  Parkway. 
Jackson.  Mississippi  39213.  have  filed  a 
declaration  under  sections  12(d).  12(0 


and  13(b)  of  the  Act  and  rules  44  and 
54  thereunder. 

[Declarants  propose  that  the 
Commission  grant  the  requisite 
approvals  necessary  to  implement  fully 
provisions  in  certain  settlement 
arrangements  entered  into  among 
Entergy,  and  retail  rate  regulators  in 
Arkansas.  Louisiana.  Mississippi  and 
the  City  of  New  Orleans  concerning, 
among  other  matters,  various 
interassociate  transactions.  Specifically. 
Declarants  propose  that  the 
Commission: 

(1)  Grant  an  exemption  from  the  "at 
cost"  standards  of  the  Act  so  that 
services  (excluding;  (i)  /VP&L's  charges 
to  EPI  for  operating  and  managing  the 
Independence  Steam  Electric  Station 
Unit  No.  2  ("ISES  2")  and  the  Ritchie 
Steam  Electric  Station  Unit  No.  2;  and 
(ii)  the  provision  of  services,  such  as 
transmission  service,  or  the  sale  of 
electricity  at  retail  pursuant  to  a  rate 
schedule  or  tariff  filed  with  or  approved 
by  a  regulatory  authority  having 
jurisdiction  over  such  services  or  sale,  at 
retail)  provided  by  any  of  the  System 
Operating  Companies.  ESI.  SFI.  SERI  or 
EOI  to  Enterprises.  EPI  or  other  "Non- 
Utility  Businesses"  may  be  priced  at 
cost  plus  5%;' 

(2)  Authorize  the  transfer  from  a 
"Regulated  Utility"  ^  to  a  Non-Utility 
Business  or  to  Entergy  Corporation  of  (i) 
generating  assets,  fuel  and  fuel  related 
assets,  and  real  property  and 
improvements  exceeding  a  fair  market 
value  of  $100,000  ("Assets")  or  (ii) 
market,  technological  or  similar  data 
("Data"),  priced  at  the  fair  market  value 
or  book  value,  whichever  is  higher,  of 
such  Assets  or  Data.  In  addition,  where 
product  rights,  patents,  copyrights  or 
similar  legal  rights  ("Intellectual 
Property")  are  transferred  from  a 
Regulated  utility  to  a  Non-Utility 
Business  or  to  Entergy,  a  royalty 
payment,  which  would  be  developed  on 
a  case-by-case  basis,  may  be  required; 

(3)  Authorize  Regulated  Utilities  to 
make  procurements  (except  the 
procurement  of  economy  energy  at  a 
price  subject  to  review  by  a  regulatory 


•  The  term  "Non-Utility  Business"  shall  include 
EPI,  EEI  and  such  other  subsidiaries  and  affiliates 
as  Entergy  shall  create  that  are  not  domestic 
regulated  electric  or  combination  electric  and  gas 
utilities  primarily  engaged  in  the  business  of  selling 
electric  energy  or  natural  gas  at  retail  or  al 
wholesale  to  affiliates  or  are  not  primarily  engaged 
in  the  business  of  providing  services  or  goods  lo 
regulated  electric  or  combination  electric  and  gas 
utility  dfniiates. 

-The  term  "Regulated  Utilitv"  refers  to  .■KP&L. 
GSU.  LP&L.  NOPSL  MPSL,  SERI.  EOL  ESI.  and  SFI. 
and  such  other  similar  subsidiaries  as  Entergy  shall 
create  whose  activities  and  operations  are  primarily 
related  to  the  domestic  sale  of  electric  energy  at 
retail  or  at  wholesale  to  affiliates,  or  the  provision 
of  services  or  goods  thereto. 


authority  having  jurisdiction)  in  excess 
of  $100,000  from  a  Non-Utility  Business 
through  a  competitive  bidding 
processes;  and 

(4)  Approve  an  allocation 
methodology  whereby  profits  derived 
from  the  marketing  to  nonaffiliates  of 
products  developed  by  a  Regulated 
Utility  and  actually  used  by  a  Regulated 
Utility,  will  be  divided  evenly  between 
the  Regulated  Utility  responsible  for 
developing  the  product  and  the  Non- 
Utility  Business  responsible  for 
marketing  the  product  after  deducting 
all  incremental  costs  associated  with 
making  the  product  available  for  sale, 
including  all  costs  of  marketing  such 
product.  However,  in  the  event  that  a 
product  developed  by  a  Regulated 
Utility  to  be  used  in  its  utility  business 
is  not  actually  so  used,  and 
subsequently  is  marketed  by  a  Non- 
Utility  Business  to  third  parties,  suth 
Regulated  Utility  shall  be  entitled  to 
recover  all  of  its  costs  to  develop  such 
product  before  any  profits  derived  from 
its  marketing  shall  be  so  divided. 

Entergy  further  proposes  that  the 
Commission  approve,  effective  for  those 
services  rendered  and  those  assets 
transferred  subsequent  to  October  31 . 
1992.  the  use  of  other  than  cost-based 
pricing  for  services  and  transfers  of 
Assets.  Data  or  Intellectural  Property, 
subject  to  the  existence  or  receipt  of 
requisite  Commission  authorization  in 
the  specific  case  of  any  such  transfers, 
and  subject  further  te  the  terms  and 
conditions  of  the  settlement 
arrangements.  Prior  to  the  time  of  any 
such  transfer,  Entergy  and  the  state 
regulatory  comniission(s)  having 
jurisdiction  would  agree  on  the 
consideration  to  be  paid  to  the 
particular  Regulated  Utility  by  Entergy 
or  its  Non-Utility  Businesses  for  the 
transferred  assets.  Upon  reaching 
agreement.  Entergy  would  seek  any 
necessary  Commission  authorization  for 
such  transfer,  including  appropriate 
exemptions  under  section  13(b)  of  the 
Act. 

Fiinally.  GSU.  Enterprises  and  EPI 
request  authority  for  GSU  to  provide 
services  to.  and  receive  services  from, 
those  respective  companies  on  tl:e  samn 
revised  terms  as  the  other  System 
Operating  Companies. 

Central  and  South  West  Services,  Inc. 
[70-8531] 

Central  and  South  West  .S,crvices,  Inc. 
("CSWS").  1616  Woodall  Rodgers 
FrceMay,  Dallas.  Texas  75202.  a  wholly 
owned  nonutilifv  subsidiary-  of  Central 
and  South  West  "Corporation  ("CSW").  a 
regifjtered  holding  company,  has  filed 
an  application-declaration  under 


sections  9(a)  and  10  of  the  Act  and  rule 
23  thereunder. 

CSWS  operates  an  engineering  and 
construction  department  that  provides 
power  plant  control  system 
procurement,  integration  and 
programming  services,  and  power  plant 
engineering  and  construction  services  to 
associates  within  the  CSW  system, 
including  CSW's  electric  utility 
subsidiaries  and  CSW  Energy,  Inc. 
CSWS  states  that,  due  to  changing  needs 
of  the  CSW  system,  it  is  necessary  to 
maintain  flexible  staffing  capabilities 
and  knowledgeable  personnel.  CSWS 
also  states  that  the  needs  of  the  CSW 
system  for  these  services  change  ft-om 
time  to  time,  and  that,  as  a  resuh.  excess 
resources  are  sometimes  available  in  its 
engineering  and  construction 
department.  CSWS  therefore  proposes  to 
provide  such  services  to  nonassociates 
at  charges  to  be  negotiated  between 
CSWS  and  such  customers.  CSWS  states 
that  in  providing  services  to 
nonassociates.  it  believes  it  will  be 
serving  the  public  interest  as  well  as 
most  efficiently  utilizing  its  power 
engineering  resources. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Serretar}: 

IFR  Doc.  95-1565  Filed  1-20-95;  8;.»5  am) 
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[Release  No.  34-35230;  File  No.  SR-WYSE- 
94-45] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc. 
Relating  to  Member  Organization 
Facilitation  of  Customer  Stock  or 
Program  Orders 

).inuary  13,  1995. 

Pursuant  to  Section  19(b){])  of  thr> 
.Securities  Exchange  Act  of  1 934 
("Act"),  15  U.S.C.  78snj)(1).  notice  is 
hereby  given  that  on  December  6.  1994. 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
{"Commission"  or  "SEC")  the  pruposod 
rule  change  as  described  in  Items  I,  II 
and  ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  Jantiar\'  11,  i995,  the 
Exchange  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change  in  order  to  make  certain 
technical  corrections  to  the  to.xt  of  the 
proposal.'  The  Commission  is 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  SeIf-Regulator\'  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
an  Information  Memorandum 
("Memorandum")  that  states  the  NYSE's 
policy  regarding  memb<>r  organization 
facilitation  of  cni.stomor  stock  or  program 
orders.^ 

II.  Self-ReguIator>'  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  al 
the  places  specified  in  Item  IV  b«*low. 
The  self-regulatorv-  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements, 

A.  Self-Regulatory-  Or^ianization's 
Statement  of  the  Purpose  of  and 
Statutory  Bonis  for.  the  Proposed  Pule 
Change 

1 .  Purpose 

The  purpose  of  the  propostjd 
Memorandum  is  to  advise  the 
Exchange's  membership  of  f:ertain 
activities  that  the  Exchange  believes 
would  be  inconsistent  with  just  and 
equitable  principles  of  trade. 

The  Memorajidum  describes  a 
situation  where  a  member  organization 
commits  to  sell  securities  to  a  custniner. 
after  the  close,  at  the  closing  price  on 
the  Exchange.  To  position  itself  to 
facilitate  the  transaction,  the  member 
organization  buys  the  stock(s) 
throughout  the  day.  in  a  proprielary 
account,  assuming  the  risk  of  the 
market.  To  reduce  its  risk,  the  nitMnber 
organization  leaves  a  portion  of  the 
order  to  be  executed  nt  the  close.  Thn 
Memorandum  states  that,  if  the  size  of 
the  transaction(s)  that  the  member 
organization  intends  to  execute  at  ihi- 
close  can  reasonably  be  exper.ti'd  to 
impact  the  closing  pricr(s).  the  nn'nitier 
organization  should  not  buv  an\  stiu.k 
related  to  that  position  "near  the  <  iuse.  ' 
Whether  or  not  the  purchase  would  lie 


'  See  letter  from  Donald  Sicmnr.  Director.  Mj.-ki'f 
SiirvisiUiinte.  .\YSE.  to  Both  Stckler,  Atto.-ni'v. 


Division  of  Market  Kr(;ul..tii)n,  SH..  <!a;r,i  |..j:-,i,:ry 
11.  IMS  I  •A.'wr.rin-.ont  No.  l"). 

'NYSE  Rule  80.^  (i.'inira  tl:.-  iDrm  "prii^.-,.ai 
trading'  as  (1)  index  arbitrage  ni  |;!)dny  ir.idiiig 
••triitegy  invoUingthi' roUted  jl!l^^hd^^or*;^!l'l.!  a 
"biiskei"  or  group  of  1 5  or  more  slocks  hai  injj  .i 
tiita!  markut  valw  Ol  .51  :i;iil!0:i  or  n:orr. 
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dwuiiod  to  be  "near  the  close"  would 
depend  on  the  degree  of  risk  that  could 
rea.si)nably  be  attributed  to  the  position 
established  by  that  trade,  versus  the 
reasonably  anticipated  impact  the  trade 
at  the  close  would  have  on  the  closing 
pricH.  Generally,  however,  trades 
executed  after  3:40  p.m.  would  be 
considered  to  be  "near  the  close."  The 
Memorandum  notes  that  the  member 
organization  would  not  be  precluded 
from  executing  the  customer's  order  on 
an  agency  basis  at  any  time,  including 
at  or  near  the  close,  but  cautions  that 
this  would  not  preclude  the  Exchange 
from  determining  that  such  activity 
might  be  a  violation  of  the  anti- 
manipulation  provisions  of  the  Act  or 
Exchange  rules. 

The  Memorandum  also  restates  that 
the  Exchange  would  deem  conduct  to  lie 
inconsistent  with  just  and  equitable 
principles  of  trade  where  a  member 
organization  effects  any  transactions  in 
a  stock,  knowing  of  the  imminent 
execution  of  a  block,  in  order 
subsequently  to  liquidate  the  position 
by  participating  on  the  contra-side  of 
the  block  transaction.  The 
Memorandum  also  provides  that  a 
person  should  not  disclose  to  any  other 
person  trading  strategies  or  customers" 
orders  for  the  purpose  of  that  person 
taking  advantage  of  the  information  for 
his  or  her  personal  benefit  or  for  the 
benefit  of  a  momber  organization. 

The  Memorandum  notes,  however, 
tiiat  this  would  not  preclude  a  member 
organization  from  soliciting  interest  to 
trade  with  the  contra-side  of  a  block  in 
the  norma!  course  of  engaging  in  block 
facilitation  activities. 

Finally,  the  Memorandum  reminds 
the  Exchange's  meml)ership  that  they 
are  required  to  establish  and  maintain 
procedares  reasonably  designed  to 
review  facilitation  activities  for 
compliance  with  Exchange  rules  and 
federal  securities  laws.  It  also  states  that 
member  organizations  must  ensure  that 
trading  strategies  engaged  in  by  their 
proprietary  traders  to  facilitate 
ci'Stomers'  orders  have  an  economic 
tiasis  ami  are  not  engaged  in  to  mark  thr 
do.se  or  to  mark  the  value  of  a  position 
and  that  Indore  any  at-the-close 
customer  orders  are  transmitted  to  the 
Floor,  member  organizations  accepting 
such  orders  nuisl  exercise  due  diligence 
to  learn  the  essential  facts  relative  to 
these  orders. 

2.  .Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
uniier  section  6(b)(5)  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 


mechanism  of  a  free  and  open  market 
and.  in  general,  to  protect  investors  and 
the  public  interest.  The  proposed 
Information  Memorandum  is  consistent 
with  these  objectives  in  that  it  enhances 
the  Exchange's  efforts  to  educate  its 
membership  about  practices  that  the 
Exchange  believes  are  inconsistent  with 
just  and  equitable  principles  of  trade. 

B.  Self-Hegulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  hirtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

By  no  later  than  February  27, 1995.  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publi-shes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Ccmmission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(D)  institute  proceedings  to  deloriiiine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  4.'>0  Fifth  Street.  N.W.. . 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  ail  written  statements 
with  respect  to  the  proposed  ruh; 
change  tl-.at  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  andany  person,  other  than 
those  that  may  be  witliheld  from  the 
public  in  accordance  witli  die 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 


office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-N  YSE-94- 
45  and  should  be  submitted  by  February 
13.  1995. 

For  the  Commi.ssion.  by  the  Uivi.sion  of 
Market  Regulation,  pursuant  to  dflcgatcii 
authority. 

.Margaret  H.  McFarland. 
Deputy  Secretary. 

iFK  Doc.  95-1560  Filed  1-20-95.  8:4;')  .mil 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Index  of  Administrator's  Decisions  and 
Orders  in  Civil  Penalty  Actions; 
Publication 

agency:  Federal  Aviation 
Administration  (FAA),  DCJF. 
ACTION:  Notice  of  publication. 


SUMMARY:  This  notice  constitutes  the 
required  quarterly  publication  of  an 
index  of  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  The 
FAA  is  publishing  an  index  by  order 
number,  an  index  by  subject  matter,  and 
case  digests  that  contain  identif\'ing 
information  about  the  final  decisions 
and  orders  issued  by  the  Administrator. 
Publication  of  these  indexes  and  digests 
is  intended  to  increase  the  public's 
awareness  of  the  Administrator's 
decisions  and  orders  and  to  a.ssist 
litigants  and  practitioners  in  their 
research  and  review  of  decisions  and 
orders  that  may  have  precedential  value 
in  a  particular  civil  penalty  action. 
Publication  of  the  index  by  order 
number,  as  supplemented  by  the  index 
by  subject  matter,  ensures  that  t.he 
agency  is  in  compliance  with  statutory- 
indexing  requirements. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  S.  Dillman,  Assistant  Chief 
Covinsel  for  Litigation  (AGC-40n). 
Federal  Aviation  Administration.  701 
Pennsylvania  Avenue  NW,  Suite  925. 
Washington.  DC  20004:  telephone  (202) 
37G-6441. 

SUPPLEMENTARY  INFORMATION:  The 
Administrative  Procedure  At  t  requires 
Federal  agencies  to  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  containing 
identifying  information  regarding 
materials  required  to  be  made  available 
or  published.  5  U.S.C.  552(a)(2).  In  a 
notice  issued  on  July  11.  1990.  and 
published  in  the  Federal  Register  (55 
FR  29148;  July  17.  1990).  the  FAA 
announced  the  public  availability  of 
several  indexes  and  summaries  that 
provide  identifying.information  about 


the  decisions  and  orders  issued  by  the 
Administrator  under  the  FAA's  civil 
penalty  assessment  authority  and  the 
rules  of  practice  governing  hearings  and 
appeals  of  civil  penalty  actions.  14  CFR 
Part  13.  Subpart  G.  The  FAA  maintains 
an  index  of  the  Administrator's 
decisions  and  orders  in  civil  penalty 
actions  organized  by  order  number  and 
containing  identifying  information 
about  each  decision  or  order.  The  FAA 
also  maintains  a  subject-matter  index, 
and  digests  organized  by  order  number. 

In  a  notice  issued  on  October  26, 
1990,  the  FAA  published  these  indexes 
and  digests  for  all  decisions  and  orders 
issued  by  the  Administrator  through 
September  30, 1990.  55  FR  45984; 
October  31, 1990.  The  FAA  announced 
in  that  notice  that  it  would  publish 
supplements  to  these  indexes  and 
digests  on  a  quarterly  basis  (i.e.,  in 
January,  April,  July,  and  October  of  each 
year).  The  FAA  aimounced  further  in 
that  notice  that  only  the  subject-matter 
index  would  be  pubhshed  cumulatively, 
and  that  both  the  order  number  index 
and  the  digests  would  be  non- 
cumuiative. 

Since  that  first  index  was  issued  on 
October  26,  1990  (55  FR  45984;  October 
31,  1990),  the  FAA  has  issued 
supplementary  notices  containing  the 
quarterly  indexes  of  the  Administrator's 
civil  penalty  decisions  as  follows: 


Dates  of  quarter 


10/1/90-12/31/90  ... 

1/1/91-3/31/91  

4/1/91-6/30/91  

7/1/91-9/30/91  

10/1/91-12/31/91  ... 

1/1/92-3/31/92 

4/1/92-6/30/92 

7/1/92-9/30/92 

10/1/92-12/31/92  ... 

1/1/93-3/31/93 

4/1/93-6/30/93 

7/1/93-9/30/93 

10/1/93-12/31/93  ... 

1/1/94-3/31/94  

4/1/94-6/30/94  


Federal  Register  pM>- 
cation 


56  FR  44886;  2/6/91. 
56  FR  20250;  5/2/91 , 
56  FR  31984;  7/12/91. 

56  FR  51735;  10/15/91. 

57  FR  2299;  1/21/92. 
57  FR  12359;  4/9/92. 
57  FR  32825;  7/23/92. 

57  FR  48255;  10/22/92. 

58  FR  5044;  1/19/93. 
58  FR  21199;  4/19/93. 
58  FR  42120;  8/6/93. 

58  FR  58218;  10/29/93. 

59  FR  5466;  2/4/94. 
59  FR  22196;  4/29/94. 
59  FR  39618;  8/3/94. 


Due  to  administrative  oversight,  the 
third  quarter  index  for  1994,  including 
information  pertaining  to  the  decisions 
and  orders  issued  by  the  Administrator 
between  July  1  and  September  30,  1994, 
was  not  prepared  and  published.  As  a 
consequence,  the  information  regarding 
the  third  quarter's  decisions  and  orders, 
as  well  as  the  fourth  quarter's  decisions 
and  orders,  will  be  included  in  this 
publication  of  the  index. 
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In  the  notice  published  on  January  19, 
1993,  the  Administrator  announced  that 
for  the  convenience  of  the  users  of  these 
indexes,  the  order  number  index 
published  at  the  end  of  the  year  would 
reflect  all  of  the  civil  penalty  decisions 
for  that  year.  58  FR  5044;  1/19/93.  The 
order  number  indexes  for  the  first, 
second,  and  third  quarters  would  be 
noncumulative.  Consequently,  this 
publication  includes  the  cumulative 
order  number  index  for  all  decisions 
and  orders  issued  during  1994. 

The  Administrator's  final  decisions 
and  orders,  indexes,  and  digests  are 
available  for  pubhc  inspection  and 
copying  at  all  FAA  legal  offices.  (The 
addresses  of  the  FAA  legal  offices  are 
listed  at  the  end  of  this  notice.) 

Also,  the  Administrator's  decisions 
and  orders  have  been  published  bv 
commercial  publishers  and  are  available 
on  computer  databases.  (Information 
about  these  commercial  publications 
and  computer  databases  is  provided  at 
the  end  of  this  notice.) 

Civil  Penalty  Actions — Orders  Issued 
by  the  Administrator 

Order  Number  Index 

(This  index  includes  all  decisions  and 

orders  issued  by  the  Administrator  from 

July  1.  1994  to  December  31,  1994.) 

94-1     Delta  Airlines 

2/18/94     CP90**0022 

94-2     Marv  Woodhouse 

3/10/94     CP92VVP0059 

94-3     Valley  Air  Services 

3/10/94     CP91NE0236 

94-4     Northwest  Aircraft  Reiitrfl 

3/10/94     CP93NM0031 

94-5     Meritt  A.  Grant 

3/10/94     CP92SO0471 

94-6     Ravmond  B.  Strohl 

3/10/94    "CP93GL0046 

94-7     Eric  W.  Hereth 

3/10/94     CP92WP0444 

94-8     Raul  Nunez 

3/10/94     CP92SO0028 

94-9     B&G  histruments 

3/29/94     CP93SO0028 

94-10     John  G.  Bovle 

3/29/94     CP93SOd060 

94-11     Pan  American  Airwavs 

4/21/94     CP89WP0229.  CP89SO0232. 

CP89SO0239,  CP89SO0240 
94-12    David  Bartusiak 
4/28/94     CP93WP0042 
94-13     John  G.  Bovle 
5/19/94     CP93SO0'060 
94-14     B&G  Instruments 
6/9/94     CP93SO0028 
94-15    Anthony  Columna 


6/15/94     CP94SO0002 

94-16     Martha  Phvllis  Ford 

6/15/94     CP93S06244 

94-17    TCI  Corp. 

6/22/94     88-25(HM) 

94-18    Phvllis  Jones  Luxemburg 

6/22/94     CP93SO0105 

94-19    Ponv  Express  Courier  Corp 

6/22/94     89-4  (HM) 

94-20    Conquest  Helicopters 

6/22/94     CP92NM0500 

94-21     Mark  L.  Sweenev 

6/22/94     CP91NM0430" 

94-22    Jimmv  Lee  Harkins 

6/22/94     CP93AL0214 

94-23    Ezequiel  Perez 

6/27/94     CP93SO0374 

94-24     Todd  M.  Page 

6/29/94     CP92NM0486 

94-25     Janet  Myers 

8/23/94     CP94SW0053 

94-26     French  Aircraft  Agency 

8/24/94     CP92SO0482 

94-27    Michael  R.  Larsen 

9/30/94     CP93NM0024 

94-28    Toyota  Motor  Sales 

9/30/94     CP93SO0269 

94-29    Robert  Sutton 

9/30/94     CP93EA0370 

94-30     Anthonv  Columna 

9/30/94     CP93SO0002 

94-31     Scott  Smalling 

10/5/94     CP93NM0260 

94-32    Detroit  Metropolitan  Wayne 

Countv  Airport 
10/5/94     CP94GL0032 
94-33    Trans  World  Airlines 
10/13/94     CP90GL0085,CP90CE0110 

CP90CE0n4,  CP90CE0134 
94-34    American  International  Airwavs 
11/29/94     CP93EA0051 
94-35     American  International  .Mnvavs 
11/29/94     CP93WP0296 
94-36    American  Internationa!  .■\irwa\s 
11/29/94     CP93GL0053 
94-37     Ray  Houston 
12/9/94     (no  docket  number) 
94-38     Lee  Philip  Bohan 
12/9/94     CP93SO0092 
94-39     Boris  Kirola 
12/9/94     CP94EU0048.  CP94P;U0051 
94-40     Polvnesian  Airwavs 
12/9/94     CP9nVP0455 
94—41     DeVvev  E.  Tower 
12/16/94     CP93CE00389.  CP93C;E0390. 

CP93CE0391 
94-42    Francis  Tavlor 
12/16/94     CP94GL0086 
94-43     Ezequiel  G.  Perez 
12/20/94     CP93SO0374 
94—44    American  Airlines 
12/20/94     CP93SO028B 
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Admitiistititivp        l.avv        ludgf;!; — 
Power  and  Authority^ 

Continuance  of  hearing  91-1 1  Continental  Airlines;  92-29  Hagglai-.d. 

Credibility  findings  90-21  Carroll;  92-3  Park;  93-17  Metcalf;  94-3  Valley  Air:  M4-4  Northwest  Aircraft  Rental. 

Default  Judgment  91-11  Continental  Airlines;  92-47  Cornwall  Airlines;  94-H  Nunez;  94-22  Harkins;  94-28  loyoia 

f)is(;overy   89-6  American  Airiines;  91-17  KDS  Aviation:  91-".4  Alaska  Airiiiie.s;  M2-40  Sulton-Suutler;  9<-l(i 

Costello. 

Lxpert  Testimony  94-21  Sweeney 

Granting  extensions  of  time  ...  90-27  Gabbert. 

Hearing  location  92-50  Cullop. 

Hearing  request  93-12  Langton;  94-G  Slrohl:  94-27  Larsen;  94-:j7  lUiustoi: 

Initial  Decision  92-1  Costello;  92-32  Barnhill. 

(urisdiction 90-20  Degenhardt;  90-33  Cato:  92-1  Qistello;  92-32  HarnhiM 

After  order  assessing  civil  94-37  Houston. 

penalty. 

After     complaint      with-  94-39  Kirohi. 
drawn. 

Motion  for  Decision 92-73  Wyatt;  92-75  Beck;  92-70  Safety  l-iquipmeni;  9:!-1 1  Mwkl.y. 

.Notice  of  Hearing 92-31  Eaddy. 

Sanction  90-37  Northwest  Airlines;  91-54  Alaska  Airlinef;;  94-22  ll.irkitis.  94->«  Toyota 

Vacating  initial  decision 90-20  Degenhardt:  92-32  namhill. 

.Agency  Attorney  93-13  Medel. 

Air  Carrier: 

Agent/independent  contractor  92-70  IJSAir. 
of. 

Careless  or  Reckless  92-48  &  92-70  L'SAir;  y;t-18  Westair  Cxirnmuler. 

Employee  93-18  Westair  Commuter. 

Aircraft  Maintenance 90-11  Thunderbird  Accessories;  91-«  Watts  Agricultural  .Aviation:  93-10  &  94-3  Valley  Air.  94-38 

Bohan. 

After  certificate  revoc;ation  ....  92-73  Wyatt. 

Minimum      Equipment      List  94-38  Bohan. 
(MEL). 
Aircraft  Records: 

Aircraft  Operation  91-8  Watts  Agricultural  Aviation. 

Maintenance  Records  91-8  Watts  Agricultural  .Aviation:  «»4-2  WoodhouMv 

"Yellow  tags" 91-8  Watts  Agricultural  Aviation. 

Aircraft-Weight  and  Balance  {See 

Weight  and  Balance)  -«* 

Airmen:  \^ 

Pilots 91-12  &  91-31  Terry  St  Menne;  92-8  Watlliiis;  92-19  Richardson  &  Shimp;  93-17  Metuilf 

Altitude  deviation  92— 49  Richardson  &  Shimp.  ^ 

Carvless  or  Reckless  91-12  &  91-31  Terry  &  Menne;  92-8  Watkiiis:  92—19  Riihardson  it(  .Shimji:  (12-47  Cortiwa!!;  m-ir 

Metcalf;  93-29  SwtHsney. 

Flight  time  limitations  93-11  Merkley. 

Follow  ATC  Instruction  91-12  &  91-31  Terry  &  Menne:  92-8  Walkins;  92-49  Richardson  *  ."shimp 

Low  Flight  92-47  Cornwall;  9  1-17  Metcalf 

See  and  Avoid  9.3-29  Sweeney 

Air  Operations  Area  (.AO.\); 
Air  Carrier: 

Responsibilitifs         90-19  Continenta!  .Xtrli'ies. 'll-ri  Delta  .Air  Lines;  <I4-1  lit  ha  Air  Lines 

.Airport  Operator: 

Responsibilities  90-19  Continental  .Airlines:  91-4  (Airport  Operatorl;  91-lH  tAirporl  CJptTiirorl;  91— *0  {.Airport  Ojif-ra 

tori:  91-41  lAirport  Operator);  91-58  (Airport  Operatorl 

Badge  Display  91—1  [Airport  Operator);  91-33  Delta  Air  Lines. 

Definition  of 90-19  Continental  Airlines;  91— J  {.Airport  Operatorl;  91-58  lAirport  Operator). 

Exclusive  Areas  ; 90-19  Continental  Airlines;  91-4  lAirport  Operator):  91-i8  lAirport  OfHiratorj 

Airport  Security  Program  (ASP): 

Compliance  with  91-4  (Airport  Operator!;  91-18  (.Airport  Operator):  91-4(1  lAitpoii  Operator);  '11-41  I.Airiwui  ()i)<!i.i:>.tl: 

91-5R  (Airport  Operatorl:  '14-1  Delta  .Air  Lines 
Airports: 

Airport  Operator: 

Kespofisibilities 90-12  OiiHuien:.!!  .Airlines:  91-4  (.\irpori  Oiwirator):  91-lK  i AthitI  Opfr.idir!;  91-40  ! Aiqif^:'  ();i' i.i 

toil;  91—41  l.-\irport  Operafir!:  91-r.rt  |Air[Hirt  0|>iTiit(>r{ 
A:r  Tratfic  Control  (ATC); 

Error  as  mitigating  factor  91-12  y<  91- tl  lerry  S;  Mi!i!!:«v 

Error  as  exonerating  factor 91-12  &  91-31  Terry  &  Menne;  92—1(1  Weiuit. 

GiX)und  Control  91-12  Terry  &  Menne;  9  1-18  Westair  Commuter 

.Local  Control  91-12  Terry  &  Menne. 

Tapes  &  Transcripts 91-92  Terry  &  .Menne;  92—49  Richardson  S  Shrimp 

.Airworthiness   91-8  Watts  AgriculJural  Aviation;  92-10  f  lit-hl  ('nliinu-U:  '-tj-4K  A  '12-70  llSAir;  94-2  \V(H.iitM..;s,. 

Atr.ii:us  Curiae  Briefs 90-2.5  (labU-ri 

A::>wtfr 
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iieliness  of  answer 


U  hat  constitutes  

Appeals     (See    also    Timeliness: 
.Mciling  Rule): 
9tiefs.  Generallv  


^  additional  Appeal  Brief  . 


Appellate  arguments  

Court  of  Appeals,  appeal  to 

(See  Federal  Courts) 
iGood  Cause"  for  Late-Filed 
I  Brief  or  Notice  of  Appeal. 

Appeal    dismissed    as    moot 
after  complaint  withdrawn. 
Motion   to   Vacate   construed 
as  a  brief. 

Perfecting  an  Appeal  

Extension    of    Time    for 

(good  cause  for). 
Failure  to 


Sje^ice  of  brief 

Failure    to    serve    other 

party. 
Timeliness   of  Notice   of 

Appeal. 
Withdrawal  of 


What  Constitutes 


"Attempt"  

-Attorij^y  Conduct:  Obstreperous 
or  Disruptive. 

Attorney  Fees  (See  EAJA). 

Aviatiian  Safety  Reporting  System 

Balloqn  (Hot  Air)  " 

Bankruptcy  

Certifikates  and  Authorizations: 
Suntander  when  revoked. 

Civil  Air  Security  National  Air- 
port: Inspection  Program 
(CASNAIP). 

(  ivil  Penalty  Amount  (See  Sanc- 
tion). 

I  losing  Argument  (See  Final  Oral 
-Argument). 

;.ollat«ral  Estoppel 

I'omplaint: 

Complainant  Bound  By 


iCurrt-m  as  of  I3eceinl)er  31.  IW-Jl 

90-3  Metz:  90-15  PJayter:  92-32  Barnhill:  92-17  Cornwall;  92-75  Beck;  92-76  Safety  Equipment  94-5 
Grant:  94-29  Sutton;  94-30  Columna:  94-43  Perez.  -     ^    h  •  ■'t  i 

92-32  Barnhill:  92-75  Be(  k. 

89-4  Metz:  91-45  Park:  92-17  Giuffrida;  92-19  Cornwall:  92-39  Beck;  93-24  Steel  Citv  Aviation-  93- 
28  Strohl;  94-23  Perez. 

92-3  Park;  93-5  Wendt;  93-6  Westair  Commuter:  93-28  Strohl.  94-1  Northwest  Aircraft-  94-18  Lux- 
emburg: 94-29  Sutton. 
92-70  USAir. 

90-3  Metz:  90-27  Gabbert;  90-39  Hart:  91-10  Graham;  91-24  Esau;  91-18  Wendt-  9150  &  g-'-i 
Costello;  92-3  Park;  92-17  Giuffrida:  92-39  Beck;  92-41  Moore  &  Sabre  Associates;  92-52  Beck  9->- 
57  Detroit  Metro  VVayfte  Co.  Airport;  92-69  McCabe;  93-23  Allen;  93-27  Simmons;  93-31  Allen 

92-9  Griffin. 

91-n  Continental  .Airlines. 

92-17  Giuffrida:  92-19  Cornwall;  92-39  Beck;  94-23  Perez. 

89-8  Thunderbird  Accessories;  91-26  Britt  Airwavs;  91-32  Bargen;  91-50  Costello  93-2  &  93-3 
Wendt;  93-24  Steel  City  Aviation;  93-32  Nunez. 

89-1  Gressani;  89-7  Zenkner;  90-11  Thunderbird  Accessories;  90-35  P  Adams:  90-39  Hart  91-7 
Pardue:  91-10  Graham;  91-20  Bargen;  91^3,  91-44,  91^6  &  91-17  Delta  Air  Lines;  92-11  Alilin 
92-15  Dillman;  92-18  Bargen;  92-34  Carrell;  92-35  Bay  Und  Aviation;  92-36  Southwest  Airlines 
Co:  92-45  O'Brien;  92-56  Montauk  Caribbean  Airways;  92-67  USAir;  92-68  Weintiaub-  92-78  TWA- 
93-7  Dunn;  93-8  Nunez:  93-20  Smith;  93-23  &  93-31  Allen;  93-34  Castle  Aviation;  93-35  Steel 
City  Aviation;  94-12  Bartusiak;  94-24  Page;  94-26  French  Aircraft:  94-34  American  International 
Airways:  94-35  American  International  Airways;  94-36  American  International  Airways. 

90-1  Metz;  90-27  Gabbert:  91-15  Park;  92-7  \Vest:  92-17  Giuffrida;  92-39  Beck;  93-7  Dunn  94-15 
Columna;  94-23  Perez:  94-30  Columna. 

92-17  Giuffrida:  92-19  Cornwall. 

90-3  .Metz;  90-39  Hart;  91-50  Costello;  92-7  West;  92-69  McCabe;  93-27  Simmons. 

89-2  Lincoln-Walker;  89-3  Sittko;  90-1  Nordi-um:  90-5  Sussman;  90-6  Dabaghian;  90-7  Steele-  90-8 
Jenkins;  90-9  Van  Zandt;  90-13  ODell:  90-14  Miller;  90-28  Puleo;  90-29  Sealander  90-30 
Steidinger;  90-34  D.  Adams;  90-40  &  90-41  Westair  Commuter  Airlines;  91-1  Nestor:  91-5  Jones- 
91-6  Lowery:  91-13  Kreamer:  91-14  Swanton;  91-15  Knipe;  91-16  Lopez;  91-19  Bayer;  91-21  Britt 
Airways:  91-22  Omega  Silicone  Co.:  91-23  Continental  Airlines:  91-25  Sanders:  91-27  Delta  Air 
Lines:  91-28  Continental  Airlines;  91-29  Smith:  91-34  GASPRO;  91-35  M.  Graham;  91-36  Howard- 
91-37  Vereen:  91-39  America  West;  91-42  Pony  Express;  91-49  Shields;  91-56  Mavhan;  91-57  Britt 
Airways:  91-59  Griffin:  91-60  Brinton:  92-2  Koller:  92-4  Delta  Air  Lines:  92-6  Rothgeb:  92-12 
Bertetto:  92-20  Delta  Air  Lines;  92-21  Cronberg;  92-22,  92-23,  92-24,  92-25,  92-26  &  92-28  Delta 
Air  Lines:  92-33  Port  of  Authority  of  NY  &  NJ;  92-42  Jayson;  92-13  Delta;  92-44  Owens:  92-53 
Humble:  92-54  &  92-55  Northwest  Airlines:  92-60  Costello:  92-61  Romerdahl;  92-62  USAir-  92-63 
Schaefer;  92-€4  &  92-65  Delta  AirLines:  92-66  Sabre  Associates  &  .Moore;  92-79  Delta  Air  Lines- 
93-1  Powell  &  Co.;  93-4  Harrah.  93-14  Fenske;  93-15  Brown:  93-21  Delta  Air  Lines-  93-22 
Yannotone:  93-26  Delta  Air  Lines:  93-33  HPH  Aviation;  94-9  B&G  Instruments;  94-10  Boyle:  94-11 
Pan  American  Airways:  94-13  Boyle:  94-14  B&G  Instruments;  94-16  Ford:  94-33  Trans  VVorld  Air- 
lines; 94-41  Dewev  Touner:  94-42  Taylor. 

89-5  Schultz. 

94-39  Kirola. 


90-39  Hart:  91-12  Terry  &  Menne;  92-19  Richardson  S  Shimp. 
94-2  Woodhouse.  « 

91-2  Continental  Airlines. 
92-73  Wyatt. 

91-4  [Airport  Operator):  91-18  (.Airport  Operator):  91-40  (Airport  Operator):  91-11  (Airport  Operator) 
91-58  lAirport  Operator).  f  f 


91-8  Watts  .\gricuitura]  .Aviation. 
90-10  Webb:  91-53  Koller. 


IMI 
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ICuirenl  as  of  December  J!    1944 

No  Timely   Answer  to.    (See 
Answer). 

Partial    Dismissal/Full    Sane-  94-19  Pony  Express:  94-40  Polynesian  Airways, 
tion. 

Timeliness  of  complaint  91-51  Hagwood:  93-13  Medel.  94-7  Hereth:  94-5  Cran4 

Withdrawal  of 94-39  Kirola. 

Compliance   &   Enforcement   Pro- 
gram: 

(FAA  Order  No.  2150.3A)  89-5  Schultz:  89-6  American  Airlines:  91-38  Esau;  92-5  Delta  Air  Lines. 

Sanction  Guidance  Table  89-5  Schultz;  90-23  Broyles;  90-33  Cato;  90-37  Northwest  Airlines:  91-3  Lewis:  92-5  Delta  Air  Lines 

Concealment  of  Weapons 89-5  Schultz;  92-46  Sutton-Sautter;  92-51  Koblick 

Consolidation  of  Cases  90-12,  90-18,  &  90-19  Continental  Airlines 

Continuance  of  Hearing 90-25  Gabbert:  92-29  Haggland. 

Corrective  Action  (See  Sanction). 
Credibility  of  Witnesses: 

Deference  to  ALJ  90-21  Carroll:  92-3  Park:  93-17  Metcalf 

Expert    witnesses    (see    also  90-27  Gabbert:  93-17  Metcalf. 
Witnesses). 

Impeachment  94— i  Northwest  Aircraft  Rental 

De  facto  answer 92-32  Barnhill. 

Deliberative  Process  Privilege  89-6  American  Airlines:  90-12,  90-18.  &  90-19  Continental  Airlines. 

Deterrence  89-5  Schultz:  92-10  Flight  Unlimited. 

Discovery: 

Deliberative  Process:  Privilege  89-6  American  Airlines;  90-12.  90-18  &  90-19  Continental  Airlines 

Depositions  91-54  Alaska  Airlines. 

Notice  of  91-54  Alaska  Airlines. 

Failure  to  Produce  90-18  &  90-19  Continental  Airlines;  91-17  KDS  Aviation:  93-10  Costello 

Of  Investigative  File  in  Unre-  92-46  Sutton-Sautter 
lated  Case. 

Sanctions  for  91-17  KDS  Aviation:  91-54  Alaska  Airlines. 

Due  Process: 

Before  finding  a  violation  90-27  Gabbert 

Violation  of  89-6  American  Airlines;  90-12  Continental  Airlines;  90-37  Northwest  Airlines. 

EAJA: 

Adversary  Adjudication  90-17  Wilson;  91-17  &  91-52  KDS  Aviation;  94-17  TCI 

Further  proceedings  91-52  KDS  Aviation. 

Jurisdiction  over  apf)eal  92-74  Wendt. 

Other  expenses  93-29  Sweeney. 

Prevailing  party  91-52  KDS  Aviation. 

Substantial  justification  91-52  &  92-71  KDS  Aviation;  93-9  Wendt 

Ex  Parte  Communications  93-10  Costello. 

Expert  Witnesses  (see  Witness). 
Extension  of  Time: 

By  Agreement  of  Parties 89-6  American  Airlines;  92-41  Moore  &  Sabre  Associates. 

Dismissal  by  Decisionmaker  ..  89-7  Zenkner;  90-39  Hart. 

Good  Cause  for  89-8  Thunderbird  Accessories. 

Objection  to  89-8  Thunderbird  Accessories;  93-3  Wendt. 

Who  may  grant  90-27  Gabbert. 

Federal  Courts 92-7  West. 

Federal  Rules  of  Civil  Procedure  ..  91-17  KDS  .Aviation. 

Final  Oral  Argument  92-3  Park 

Firearms  (See  Weapons). 

Flights  94-20  Conquest  Helicopters. 

Freedom  of  Information  Act  93-10  Costello 

Guns  (See  Weapons). 

Hazardous  Materials  Transp.  Act  90-37  Northwest  Airlines;  92-76  Safety  Equipment.  92-77  TCI;  94-19  Pony  Express;  94-28  Toyota. 

94-31  Smalling.  '  . 

Civil  Penalty  92-77  TCI;  94-28  Toyota;  94-31  Smalling 

Corrective  Action 92-77  TCI:  94-28  Toyota. 

Culpability  92-77  TCI:  94-28  Toyota;  94-31  Smalling  . 

First-time  violation  92-77  TCI;  94-28  Toyota;  94-31  Smalling. 

Gravity  of  the  violation  92-77  TCI;  94-28  Toyota;  94-31  Smalling 

Criminal  Penalty 92-77  TCI:  94-31  Smalling. 

Knowingly ;  92-77  TCI:  94-19  Pony  Express;  94-31  Smalling. 

Informal  Conference  94—4  Northwest  Aircraft  Rental. 

Initial  Decision:  What  constitutes  92-32  Barnhill. 

Interference  with  crewmembers  .  92-3  Park. 

Interlocutory  Appeal  89-6  American  Airlines:  91-54  Alaska  Airlines:  93-37  Airspect:  94-32  Detroit  Metropolitan. 

Internal  FAA  Policy  &/or  Proce-  89-6  American  Airlines:  90-12  Continental  Airlines;  92-73  Wyatt 

dures. 
iurisdiction: 

After  initial  decision  90-20  Degenhardt;  90-33  Cato:  92-32  Barnhill;  93-28  Strohl 
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.CuiTBnl  a.s  of  D<.iwii!wr  11.  19'«i 


After   Order   Assessing   Civil 

Penalty. 
After    withdrawal     of    com- 
plaint. 

5,50,000  Limit  

SAJA  cases  

4azMat  cases  

NTSB  

Knowledge    (See    also    Weapons 
Viplations):  Of  concealed  wean- 
orj. 
LacHas  (See  Unreasonable  Delay). 

MailSng  Rule  f..... 

bvernight  express  delivery  .... 
Maintenance  (See  Aircraft  Mainte- 
nance). 

Maintenance  Instruction  

Maintenance  Manual  

Minimum  Equipment  List  (MEL) 

(See  Aircraft  Maintenance). 
MoolQess:    Appeal    dismissed    as 

nutpi. 
Nation.^   i^viafion   Safety  In.spec- 

tion  Program  (NASIP). 
National     Transportation     Safety 
Board  Administrator  not  bound 
by;  NTSB  case  law. 

Lack  of  jurisdiction  

Notice  of  Hearing;  Receipt  

Notice  of  Proposed  Civil  Penalty: 

Initiates  Action  

Signature  of  agency  attorney  . 

Withrawal  of  

Operjiie  

Oral  Argument: 

peiiision  to  hold  

(nstructions  for  

Order  Assessing  Civl  Penalty: 

Appeal  from  

Withdrawal  of 

Parts:      Manufacturer      Approval: 
Failure  to  obtain. 

Passenger  Misconduct  

J  nioking  

ty  (See  Sanction). 

I'*rson 

Prooi  fi  Evidence: 

yLffirmative  Defense 

Iljirdcn  of  Proof 

i 

Clin  umstantial  Evidence  

C|:h'dibility    (See    Administra- 

:tiv»!  Law  Judges:  Credibility 

k>{  Witnesses). 

Criminal  standard  rejiHted 

(  losing  Arguments 

I  le.irsay 

r  ifrpoiidf-ranje  of  evidence  .... 


94-37  Houston. 

94-39. 

90-12  Continental  Airlines. 
92-74  Wendt. 
92-76  Safety  Equipment. 
90-11  Thunderbird  Accessories. 
89-5  Schultz:  90-20  Degenhardt. 


H9-7  Zenkner;  90-3  Mei?.:  90-11  I  ivundcrhirti  .\i  i  oMirics;  <My-><}  H.:ri. 
89-6  American  .^i^linf!s. 


Pena 


Pro  : 


Prosf 


93-36  Valley  Air. 

90-11  Thunderbird  .At  ( i-^corifjs 


!t2-9  Griffin:  !W-1 7  TCI. 
90-16  Ro(  ky  .Mou.'itain. 
91-12  Terrv  &  Mnnne;  92-49  Rii  hard-on  .S,  Shiir.jj:  <)3-18  W.'s*..;r  (,c,;!;i;j..'.t 


90-11  Thunderbird  Accessories;  90-17  Uilso;:;  !<2-74  Wcr.dl 
92-31  Eaddy. 

91-9  Continental  Airlines. 

93-12  Langton. 

90-17  Wilson. 

91-12  &  91-31  Terry  Jt  Menne;  9;i-18  W.'v!;,;i  V.an:-'.uiU'T 

92-16  Wendt. 
92-27  Wendt. 

«2-l  Costello. 

89-4  Metz;  90-16  Rocky  MtJi^nLiiji;  90-2.:  1  S.\:i 

93-19Paciri(  Sky  Supply. 

92-3  Park. 
92-37  GiuffiiiL. 

93-18  Uosliiir  Commuter. 

92-13  Delta  Air  Lines:  92-72  C,iuf(rid:i. 

90-26  &  90-43  Waddell:  91-3  Lewis,  91-^(1  Tr:;;ti!(.:  92-1  i  D.'-M  An   I  i.-n-;  '(2-". 

Swef!ney. 
90-1:^.  00^)9  S  91-9  Continent.:!  Aiiin,.-.;  Tl-J')  .Sw,.<'-c\ 


(;:i.:ir:<i.i.  '*!-.< 


if'suniption  that  messtige  on 

^TC    t.Tpe    is    received    :is 

!ransmitted. 
ri;sumption    th.it    a    gun    is 

'eadiy  or  dangerous. 

b<;tantial  evidence 

Parlies: 

ecfel  Considerations  

itorial  Discretion  


91-12  Terry  «i  Meimc!. 

94-20  (Conquest  Helic  opters. 

92-72  Giuffrida. 

90-11  Thunderbird  Accessories:  9(t-lj  (  .i:.;::ii.:,!.i;  Ai."-;::;!'*:  Mi-i.   v.  '.i-,;    •.•■;  .^   \\. 

Giuffrida. 
91-12  Terry  .Si  .Meniic;  <i2-4't  Rii  h.iTii-on  .N,  Shin:!) 


Kecoi  iideration: 

ijnied  by  ALJ 

rtrjanted  by  AL  

S:iy  of  Order  Pending 


9!>-26  Waiiili'l);  ')l-30  Trujiilc. 

M2-72  Giuffrida. 

90-11  I'hundcrhird  At(  es'jories:  <)()-;)  Mfi/,. 

«9-fi  American  Airlines:  90-23  HrcAl«'s;  90-<h  (o'jlir.i-pf.tl  A::i:!;nv.  'ij.^i  iAirn'i:^  (): 
Sutton-.SaulliT;  92-73  Wviitt.  '  " 

89-4  &  90-3  .Metz. 

92-32  Barnhill. 

90-31  Carroll;  90-32  Continental  Airli::.s. 


:..  'C.-^C) 
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Remand «9-6  American  Airlines:  90-16  Rocky  Mountain;  90-24  Bayer.  Hl-51  Hagwucd:  fll-54  Alaska  Airlines, 

92-1  Costelio;  92-76  Safety  Equipment;  92-37  Houston. 

Repair  Station  90-11  Thunderbird  Accessories;  92-10  Flight  Unlimited;  94-2  VVooilhouse. 

Request  for  Hearing  94-37  Houston. 

Rules  of  Practice  (14  CFR  Part  13. 
Subpart  G): 

Applicability  of 90-12.  90-18  &  90-19  Continental  Airlines;  91-17  KDS  Aviation. 

Challenges  to  90-12,  90-18  &  90-19  Continental  Airlines;  90-21  C^arroll;  qo-.t"  Northvvi;st  Airlin.-s 

Effect  of  C!ianges  in 90-21  Carroll;  90-22  USAir;  90-38  Continental  Airlines. 

Initiation  of  Action : 91-9  Continental  Airlines. 

Runway  incursions  92-40  Wendt.  93-18  W'estair  Commuter. 

Sanction: 

Ability  to  Pay 89-5  Schultz:  90-10  Webb;  91-3  Lewis;  91-38  E.sau;  92-10  Flight  Lfiilimited;  92-32  Bariihill;  92-37  & 

92-72  Giuffrida;  92-38  Cronberg;  92-46  Sutton-Sautten  92-51  Koblick;  93-10  CxBteilo;  94-4  North 
west  Aircraft  Rental;  94-20  Conquest  Helicopters. 
Agency  Polii;v: 

AL)  Bound  by  90-37  Northwest  Airlines;  92-46  Sutton-Sautter. 

Statements  of  {e.g..  FAA  90-19  Continental  Airlines;  90-23  Broyles;  90-33  Cato;  90-17  Northwest   Airlines;  92-4H  Sutton 

Order    2150.3A.    Sane-  Sautter, 
tion    Guidance    Table, 
memoranda    pertaining 

to).  , 

Corrective  Action 91-18  {Airport  Operator];  91-40  |Airpt)rt  Operatorl;  91-41  lAirporf  Oporatorl;  92-r>  Orrlta  Air  I.iaes; 

93-18  Westair  Commuter;  94-28  Toyota 
Discovery  (See  Discovery). 

Factors  to  consider  89-5  Schultz;  90-23  Broyles;  90-37  Northwest  Airlines;  91-3  l*wis;  91-18  [Airport  Operatorl;  91-40 

[Airport  Operator);  91-41  lAirport  Operator);  92-10  Flight  Unlimited;  92-46  Sutton-Sau'ter;  92-r)l 
Koblick;  94-28  Toyota. 

First-Time  Offenders  89-5  Schultz;  92-5  Delta  Air  Lines;  92-51  Koblick 

HazMat  (See  Hazardou.s  Mate- 
rials Tran.sp.  Act). 

Inexperience  92-10  Flight  Unlimited. 

Maximum  90-10  Webb;  91-53  Koller. 

Modified 89-5  Schultz;  90-11  Thunderbird  Accessories;  91- Wt  tisaiv,  92-10  Fiinht  L'liliniiteid;  '»J-i:i  I)t!t«  A:r 

Line?;  92-32  Barnhill. 

Piiilial     Dismissal     of    Ca)tvi-  ^4-1 9  Pony  Expre^sf  94-40  Polynesian  Airvvn vs. 
piaint/Full    Sandioii    (also 
see  Complaint). 

Pilot  Deviation  92-8  Watkiiis. 

Test  object  detection  90-18  &  90-19  Co!:t"%«5Btai  Airlines. 

Unauthorized  ai.cess 90-19  Continental  Airlines;  90-37  Northwusl  Airlines;  94-1  iMia  Air  Lines. 

Weapons  violations  90-23  Broyles;  90-33  Cato;  91-3  Lewis;  91-38  Esiui.  92-32  Barnhill:  92-4t.  Suttoti-S.i.itttrr.  'tj -M 

Kobli(;k:'94-5  Grant. 
Scrw;ning  of  Persons: 

Air  Carrier — failure  tn  dctec  I  94— ;4  Anitrican  Airlines, 
weapon  Sanction. 

Entering  Sterile  .\rt'as  '.)0-:j4  Bayer;  92-58  Hoedl. 

Separation  of  Fun' lions 90-12  Conti.nental  Airlines;  <M>-1B  Continental  Airiimrs;  9(>-f9  OmtltiiKt..!  Aiilioe.v;  -Hl-^l  C-irrts!!.  'tu- 

38  Continental  Airlines:  93-13  Mcdt.l. 
.Service  (See  also  M;;iling  Rule): 

OfNPC.P  90-2.i  USAir. 

OfFNPCP  93-13  Medel. 

Valid  Service 92-18  Bargen. 

.Sottiemenl 91-50  *  92-1  Clostelio. 

Smoking  92-37  Giufirida;  Q4-1.3  l.axembui>>. 

.Standard  Security  PrDj^r^im  (.SSP):  90-12.  90-18  &  90-19  Clontinental  .Airlines;  9!-i:<  IVIl.i  A:r  Li.ios.  91-55  Coiitiu-'ntdl  Airliur-,.  »)_■    1  i 

Compliance  with,  Ji  94-1  Delta  Air  Lines. 

Stay  of  Orders  90-31  Carroll;  90-32  Continental  Airlines. 

.Strict  Liability 89-5  Schult;'.;  9(V-27  Gabliert;  91-18  lAiri'.orl  Operatorl;  91-10  lAirport  Operatorl:  9t-S«  i.-Virpoi!  Oiwr 

ator). 

Te.st  Object  Dete<:tirm  90-12,  90-18.  90-19.  91-9  &  91-55  Continental  Airli:ies;  92-11  Delta  Air  Lines 

Proof  of  violation  90-18,  90-19  X  91-9  Continental  Airlines;  92-13  Delta  Air  Lines 

.Sanction  90-13  &  90-19  Continental  Airlines. 

Timeliness   (Sm;   also  Complaint; 
Mailing  Rule;  and  Appeals): 

Of  resjionse  to  NPCJP  90-22  USAir. 

or  complaint  91-51  Ilagvvood;  9  1-13  Medel;  <34-7  Hereth.                                                                                        " 

Of  NPCP  92-73  Wyalt. 

Of  request  for  hearing  93-12  Langfon. 

Unapproved  Parts  (.See  also  Parts  93-19  Pacific  Sky  Supply. 

Manufacturer  Approval). 
Unauthorized  Access: 

To  Aircraft  90-12  &  90-19  Continental  Airlines;  94-1  Delta  Air  Lines. 
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It       Air     Operations      Area 
AOA). 
Unreasonable  Delay  In  Initiating 

Action. 
Visual   Cues   Indicating  Runway. 

Adequacy  of. 
Weapons  Violations 


90-37  Northwest  Airlines;  91-18  (Airport  Operator]:  91-40  lAirport  (Wr-'lorl;  91-58  lAirport  Oih-r.' 
tor):  94-1  Delta  Air  Lines. 


90-21  Carroll. 


92-40  Wendt. 


Concealment  (See  Conceal- 
ment). 

Deadly  or  Dangerous  

First-time  Offenders  

Intent  to  commit  violation  

Knowledge;  Of  Weapon  Con- 
cealment (See  also  Knowl- 
edge). 

i«nction  (See  "Sanction"). 

Weight  and  Balance 

Witnesses: 

Absence  of.  Failure  to  sub- 
poena. 

Expert  testimony  (see  also 
Credibility).  Evaluation  of. 


89-5  Schultz:  90-10  Webb;  90-20  Degenhardt;  90-23  Brovies;  90-33  (.Ho;  90-26  &  90-43  Waddell 
91--3  Lewis:  91-30  Trujillo;  91-38  Esau:  91-53  Koller;  92-32  Barnhiil:  92-46  Sutton-Sautfrr:  92-51 
Koblic  k;  92-59  Petek-Jackson;  94-5  Grant;  94-44  Ameri(  an  .Airlir.es. 

90-26  &  90-43  Waddell:  91-30  Trujillo:  91-38  Esau. 
89-5  Schultz. 

89-5  Si  hultz;  90-20  Degenhardt;  90-23  Brovies;  90-26  Waddcll;  91-3  l.ewis  91-53  Koller 
89-5  Sf  hultz:  90-20  Degenhardt. 


1.1  (maintenance) 

1.1  (operate)  

1.1  (piarson)  

13.16  


13.20  l| 
13.20$ 
13.203 
13.204 
13.20$ 

13.206 
13.207 
13.208 

13.20^ 

13.210 

13.21: 


13,21; 
13.21: 
13.21^ 
13.21' 
13.21( 
13.21/ 
13.21f 

13.21«;  ! 

13.22( 


13.221 

13.222 

13.223 

13.224  I. 

13.225 

13.226 

3.227  L^., 

^3.228  j.., 

13.229 

13.230 

13.231 


94—40  Polynesian  Airways. 

92-3  Park. 

93-17  Metcalf:  94-3  Valley  Air;  94-21  Sweeney. 

Regulations  (Title  14  CFR,  unless  Otherw  ise  .Noted) 

94-38  Bohan. 

91-12  &  91-31  Terry  &  Menne;  93-18  Westair  Commuter. 

93-18  Westair  Commuter. 

90-16  Ro<;ky  Mountain;  90-22  USAir:  90-37  Northwest  Airlines:  90-38  X.  91-9  Continental  Airlines; 

91-18  lAirport  Operator):  91-51  Hagwood;  92-1  Costelio:  92-»6  Siition-.Sautter;  93-13  M.'(i.l   9.3-28 

Strohl;  94-27  Larsen;  94-37  Houston:  94-31  Smalling. 
90-12  Continental  Airlines. 

90-6  American  Airlines;  92-76  Safety  Equipment. 
90-12  Continental  Airlines;  90-21  Carroll:  90-.38  Continental  Airlnies 

9O-20  Degenhardt:  91-17  KDS  Aviation:  91-54  Ala<;ka  Airlines;  92-32  Hu.-nhill;  94-32  l).'!.-u:t  M.-ir,j 
politan:  94-39  Kirola. 

94-39  Kirola. 

90-21  Carroll;  91-51  Hagwood:  92-73  Wvalt;  92-76  Safety  Equipment:  93-13  Medel:  93-28  Strohl- 
94-7  H.  -       '    r  .  . 

90-3  Metz:  90-15  Playter:  91-18  (Airport  Operator]:  92-32  Barnhill:  92-tr  Cornwall:  92-75  Be<  k;  92- 
76  Safety  Equipment;  94-8  Nunez:  94-5  Grant:  94-22  Harkins;  94-29  Sutton:  94-30  Columna. 

92-19  Cornwall:  92-75  Beck:  92-76  .Safety  Equipment:  93-7  Dunn;  9.3-28  Strohl:  94-5  Grant:  94-;i0 
Columna. 

89-6  American  Airlines:  89-7  Zenkner;  90-3  Metz:  90-11  Thunderbird  Ai  i  essories:  90-39  Hurt;  91-24 
Esau:  92-1  Costelio;  92-9  Griffin;  92-18  Bargen:  92-19  Cornwall:  92-57  Detroit  Metro.  Wiune  Coun- 
ty Airport:  92-74  Wendt:  92-76  Safety  Equipment:  93-2  Wendt:  94-5  (^ranl:  94-lH  Lu\en'!l,v;rtt  94- 
29  Sutton. 

90-11  Thunderbird  Accessories;  91-2  Continental  Airlines. 

91-3  Lewis. 

93-28  Strohl:  94-39  Kirola. 

91-17  KDS  Aviation. 

89-6  American  Airlines;  90-11  Thunderbird  Accessories:  90-39  Hart.  92-9  Griffin:  92-73  \\'\,:\v.  93- 

19  Pacific  Sky  Supply:  94-6  Strohl:  94-27  Larsen. 
89-6  American  Airlines:  91-2  Continental  Airlines:  91-54  Alaska  .\ir!ini's:  93-37  yMrspeit:  94-32  Di- 

troit  Metro.  Wayne  Airport. 
89-6  American  Airlines;  90-20  Carroll;  91-8  Watts  .Agricultural  A\ia!ion:  91-17  KDS  Avi,.'io:i:  91-54 

Alaska  Airlines;  92-46  Sutton-Sautter. 
92-29  Haggland;  92-31  Eaddy:  92-52  Cullop. 
92-72  Giuffrida. 

91-12  &  91-31  Terry  &  Menne;  92-72  Giuffrida. 
90-26  Waddell;  91-4  (Airport  Operator):  92-72  Giuffrida:  94-18  Luxemburg:  94-28  lovota. 


90-21  Carroll. 
92-3  Park. 

92-19  Cornwall. 
92-3  Park. 
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13.2S2  89-5  Schultz;  <Ki-20  Oegenhardt;  92-1  Costello;  9J-18  Haij;pn;  ')_'-:i2  Bamhill:  9;i-L'«  Stri.hl.  94-iK 

Toyota. 

\-i.iX\  89-1  Gre,ssani:  89-4  .Metz:  89-5  Schultz:  89-7  Zenkner:  89-8  Thuiiderbini  Af cessoriiis:  90-1  Mttz; 

90-11  Thutiderbird  Accessories;  90-19  Continental  Airlines;  90-20  Degenhardt:  90-2,'>  &  90-27 
Cabbert;  90-35  P.  Adams;  90-19  Continental  Airlines;  90-39  Hart;  91-2  Contineutul  Airline.s;  91-3 
Lewis;  91-7  Pardue;  91-8  Watts  Agricultural  Aviation;  91-10  Graham;  91-11  Continental  .Mrlines; 
91-12  Bergen;  91-24  Esau:  91-26  Brilt  Airways;  91-31  Terry  &  Menne;  91-32  Bargen;  91-43  &  91- 
44  Delta;  91-45  Park;  91-46  Delta:  91-47  Delta;  91-48  Wendt;  91-52  KDS  Aviation;  91-53  Koller; 
92-1  Costello:  92-3  Park;  92-7  West:  92-11  Alilin;  92-15  Dillman;  92-16  Wendt;  92-18  Bargen;  92- 
19  Cornwall:  92-27  Wendt:  92-32  Bamhill;  92-34  Carrell;  92-35  Bay  Land  Aviation:  92-30  South- 
west Airlines;  92-39  Beck;  92-45  O'Brien;  92-52  Beck;  92-56  Montauk  Caribbean  Airways;  92-57 
Detroit  Metro.  Wayne  Co.  Airport:  92-67  USAir;  92-69  McCabe;  92-72  Giuffrida:  92-74  Wendt;  92- 
78  TWA;  93-5  Wendt;  93-6  Westair  Commuter;  93-7  Dunn:  93-8  Nunez;  93-19  PaciHr  Sky  Supply: 
93-23  Allen;  93-27  Simmons;  93-28  Strohl:  93-31  Allen;  93-32  Nunez:  94-9  B  &  C;  Instruments; 
94-10  Boyle  94-12  Bartusiak:  94-15  Columna:  94-lB  Luxemburg;  94-23  Perez:  94-24  I'-i^e:  94-2ti 
French  Aircraft:  94-28  Toyota. 

i;j.2,t4  90-19  Continental  Airlines:  90-31  Carroll:  90-32  &  «KK38  Continental  Airlines:  91-4  |.\ir;H!ii  Opt^ra- 

tor|.^ 

13.235  90-1 1  *Thunderbird  Accessories:  90-12  Continental  .Airlines;  90-15  Playter.  90-17  Wilson;  92-7  West. 

Part  14  92-74  &  93-2  Wendt. 

14.01  91-17  &  92-71  KDS  Aviation. 

14.04  91-17.  91-52  &  92-71  KDS  Aviation:  9:»-10  Cbstello. 

14.05  90-17  Wilson. 

14.20  91-52  KDS  Aviation 

14.22  93-29  Sweeney. 

14.26  91-52  KDS  Aviation. 

21.303 93-19  Pacific  Sky  Supply. 

25.855  92-37  CiuHrida. 

39.3  92-10  Flight  Unlimited;  94-4  Northwest  .Mrcraft  Kentdi. 

43.3  „ 92-73  Wyatt. 

43.9  91-8  Watts  Agricultural  Aviation. 

43.13  90-1 1  Thunderbird  Acces.sories:  94-3  Valley  Air:  94-38  Bohan. 

43.15  90-25  &  90-27  Gabbert:  91-8  Watts  Agricultural  .Aviation:  94-2  Woodhouse. 

65.15  92-73  Wyatt. 

65.92  92-73  Wyatt 

91.d  (91.11  as  of  8/18/90)  92-3  Park. 

91.9  (91.13  as  of  8/18/90)  90-15  Playter;  91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-10  Wendt:  92-48  USAir;  92-*9  Rich- 
ardson &  Shimp:  92-47  Cornwall;  92-70  US.Air;  93-9  Wendt:  93-17  Metcalf:  93-18  Westair  Ciwn- 
muter;  93-29  Sweeney:  94-29  Sutton. 

91.29  (91.7  as  of  8/18/90)   91-8  Watts  Agricultural  Aviation;  92-10  Flight  L'niimited:  94-4  Northwest  Aircraft  Rental 

91.65  (91.111  as  of  8/18/90)  91-29  Sweeney;  94-21  Sweeney. 

91.67  (91.113  as  of  8/18/90)   91-29  Sweeney. 

91.75  (91.123  as  of  8/18/90)  91-12  &  91-31  Terry  &  Menne;  92-8  Watkins:  92-40  Wendt:  92-t9  Richardson  &  Shimp;  9«-9  Wendt 

91.79  (91.119  as  of  8/18/90)   90-15  Playter  92-47  Cornwall;  93-17  Metcalf. 

91.87  (91.129  as  of  8/18/90)   91-12  &  91-31  Terry  &  Menne:  92-8  Watkins. 

91.173  (91.417  as  of  8/18/90)   91-8  Watts  Agriculturol  Aviation. 

91.703  94-29  Sutton. 

107.1  90-19  Continental  Airlines;  9f>-20  Degenhardt;  91-4  {.Airport  Operatorl;  91-58  (.Airport  CJp<rd;or|. 

107.13  90-12  &  90-19  Continental  Airlines;  91-4  (Airport  Operator!:  91-l>;  (.Airport  Operator);  91-40  lAirpori 

Operator];  91-41  (.Airport  Operator);  91-58  [Airport  Operator] 

107.20  90-24  Baver.  92-58  Hocdl. 

107.21 89-5  Schultz,  90-10  Webb;  90-22  Degenhardt;  90-23  Broyles;  90-26  S  90-4  t  Waddell.  90-3i  C*ito, 

90-39  Hart;  91-3  Lewis;  91-10  Graham;  91-30  TrujiUo;  91-38  Fsau:  91-53  Kolier,  92-32  H.iriihill; 

92-38  Cronberg;   92-*6  Sutton-Sautter;  92-51    Kobli(k;  92-59   Potek-Iatkson;   94-5  C:rdn»;   94-11 

Snialling. 

107.Z5 94-30  Columna. 

108.5  , 90-12.  90-18,  90-19,  91-2  &  91-9  Continental  Airli:ie.s;  91-.I3  Delta  Air  Lines;  91-54  A!,,  k.i  A.rlii-s. 

91-55  Continental  Airlines:  92-13  &  94-1  Deha  .Air  Lines;  94-44  Ai:)eri(an  .Airlines. 

108.7 90-18  &  90-19  Continental  Airlines. 

108.11  9f)-23  Broyle.s;  90-26  Waddell:  91-3  Lewis.  92-16  Sutton-Sautter:  94-44  Am-Tifan  Air!::!-  . 

108.13  9f)-12  &  90-19  Continental  Airlines:  90-37  Northwest  Airlines 

121.133  90-18  Continental  Airlines 

121.153 92-48  &  92-70  USAir. 

121.317  92-37  Giuffrida:  94-18  Lu.xeinburg. 

121.318  92-37  Giuffrida. 

121.367  90-12  Continental  Airlines. 

121.571  92-37  Giuffrida. 

135.5  94-3  Valley  Air;  94-20  Conquest  Helicopters 

135.25  92-10  Flight  Unlimited;  94-3  Valley  Air. 

135.63  94-40  Polynesian  Airways. 

13.5.87  90-21  CaiToll. 

135.185  94-40  Polynesian  Airways 

135.413  94-3  Valley  Air. 
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14 

t4|),57  94-2  Woodhouse. 

14 
191 


9H  92-10  Flight  Unli.Tiiied 


30 
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Civil  Penalty  Actions— Orders  Issued 
by  the  Administrator 

Digests 

(From  July  1  to  December  31,  1994) 

The  digests  of  the  Administrator's 
final  decisions  and  orders  are  arranged 
by  order  number,  and  briefly  summarize 
key  points  of  the  decision.  The 
following  compilation  of  digests 
includes  all  final  decisions  and  orders 
issued  by  the  Administrator  from  July  1. 
1994  to  December  31. 1994. 

These  digests  do  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  The  digests  are  not 
intended  to  serve  as  a  substitute  for 
proptT  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context. 

In  the  Matter  of  Janet  Myers 
Order  No.  94-25  (8/23/94) 

Appeal  Dismissed.  Respondent  failed 
to  perfect  her  appeal  by  filing  an  appeal 
brief,  and  has  failed  to  show  good  cause 
for  this  failure.  Respondent's  appeal  is 
dismissed. 

In  the  Matter  of  French  Aircraft  Agency 
Order  No.  94-26  (8/24/94) 

Appeal  Dismissed.  Respondent  failed 
to  perfect  its  appeal  by  filing  an  appeal 
brief,  and  has  failed  to  show  good  cause 
for  this  failure.  Respondent's  appeal  is 
dismissed. 

In  the  Matter  of  Michael  R.  Larsen 
Order  No.  94-27  (9/30/94) 

Motion  To  Dismiss  the  Hearing 
Request.  Complainant  properly  filed  a 
motion  to  dismiss  Respondent's  hearing 
request  for  untimeliness,  instead  of  a 
complaint,  under  the  Rules  of  Practice. 
The  law  judge  erred  in  finding  that 
Complainant  had  no  jurisdictional  basis 
for  filing  the  motion  to  dismiss  the 
hearing  request.  The  general 
applicability  section  of  the  Rules  of 
Practice  should  be  interpreted  in  the 
context  of  the  entire  subpart. 

In  the  Matter  of  Toyota  Motor  Sales, 
USA,  Inc. 

Order  No.  94-28  (9/30/94) 

Civil  Penalty  Increased.  In  this 
hazardous  materials  case  involving  air 
shipment  of  acid-filled  batteries,  the  law 
judge  committed  several  errors  in  his 
analysis  that  led  him  to  impose  a 
sanction  that  was  too  low.  The  penalty 
is  increased  from  $10,000  to  $50,000. 

Standard  for  ALJ  Reduction  of  Civil 
Penalty.  Complainant  argued  in  its  brief 
that  law  judges  should  reduce  the 


proposed  civil  penalty  only  if  clear  and 
compelling  mitigating  circumstances, 
not  made  known  to  Complainant  prior 
to  the  hearing,  exist.  This  argument  is 
rejected.  Under  the  Rules  of  Practice, 
the  agency  attorney  bears  the  burden  of 
proving  the  agency's  case,  including  the 
appropriate  amoimt  of  the  civil  penalty. 
When  sanction  is  an  issue,  the  law  judge 
is  expected  to  give  a  reasoned 
explanation  of  the  amount  of  civil 
penalty  selected,  whether  or  not  the 
penalty  is  reduced. 

Corrective  Action.  Respondent's 
decision  to  stop  shipping  batteries  did 
not  constitute  corrective  action 
justifying  a  lower  civil  penalty.  The  type 
of  corrective  action  that  warrants  a 
significant  reduction  in  the  civil  penalty 
is  action  to  ensure  that  hazardous 
materials  will  be  handled  by  the 
respondent  in  compliance  with  the 
regulations  in  the  future — e.g.,  sending 
employees  to  hazardous  materials 
training. 

In  the  Matter  of  Robert  Lee  Sutton 


Order  No.  94-29  (9/30/94) 

Failure  To  File  Answer.  Respondent 
raises  the  possibility  that  he  may  have 
been  misled  in  his  discussions  with  the 
agency  attorney.  If  communications 
between  Respondent  and  the  agency 
attorney  led  Respondent  reasonably,  but 
incorrectly,  to  believe  that  submitting  a 
settlement  proposal  was  a  valid 
substitute  for  filing  an  answer,  then  in 
the  interest  of  fairness,  good  cause  may 
be  found  and  Respondent  should  be 
permitted  to  file  an  answer. 
Complainant  is  directed  to  provide  an 
additional  brief  addressing  whether 
Respondent  may  have  been  misled  by 
Complainant's  words  or  actions. 

In  the  Matter  of  Anthony  F.  Columna 

Order  No.  94-30  (9/30/94) 

Good  Cause  To  Excuse  Late  Filing  of 
Answer.  A  statement  in  the  law  judge's 
notice  of  hearing  may  have 
inadvertently  misled  Respondent, 
causing  him  to  believe  that  he  could 
mail  his  answer  after  the  deadline  as 
long  as  he  provided  some  explanation 
for  doing  so.  Good  cause  has  been 
shown.  The  order  canceling  the  hearing 
and  assessing  the  $1,000  civil  penalty  is 
vacated,  and  the  case  is  remanded  to  the 
law  judge  for  a  hearing. 

In  the  Matter  of  Scott  H.  Smnlling 

Order  No.  94-31  (10/5/94) 

"Knowing"  Violation  of  Hazardous 
Materials  Law.  Respondent  argues  that 
he  could  not  have  violated  the 
hazardous  materials  regulations 
"knowingly,"  within  the  meaning  of  the 


Hazardous  Materials  Transportation 
Act,  because  he  did  not  know  that  the 
firecrackers  in  his  baggage  were 
hazardous  materials  and  that  what  he 
did  was  wn-ong.  Congress  intended  to 
prevent  individuals  from  relying  on 
ignorance  of  the  law  as  an  excuse  in 
civil  hazardous  materials  cases.  In  this 
context — a  civil  case  in  which  specific 
intent  to  violate  the  regulations  need  not 
be  shown — lack  of  knowledge  of  the  law 
is  irrelevant.  The  law  judge's  decision 
assessing  a  $1,250  civil  penalty  is 
affirmed. 

In  the  Matter  of  Detroit  Metropolitan 
Wayne  County  Airport 

Order  No.  94-32  (10/5/94) 

Interlocutory  Appeal  Premature 
Complainant  appealed  from  actions 
contemplated  by  the  law  judge  in  an 
order  to  show  cause.  However,  none  of 
the  possible  actions  mentioned  by  the 
law  judge  in  the  order  to  show  cause 
have  yet  occurred.  Complainant's 
interlocutory  appeal  of  right  is  not  ripe 
for  review  and  is  dismissed. 

Obstreperous  or  Disruptive  Behavior. 
The  meager  record  to  date  in  this  case — 
two  written  responses  to  discovery 
orders — does  not  demonstrate  conduct 
by  agency  counsel  that  appears  to  rise 
to  the  level  of  obstreperous  or  disruptive 
behavior. 

In  the  Matter  of  Trans  World  Airlines. 
Inc. 

Order  No.  94-33  (10/13/94) 

Appeal  Dismissed.  Complainant 
withdrew  its  notice  of  appeal,  and  as  a 
result,  its  appeal  is  dismissed. 

In  the  Matter  of  American  International 
Ainvays  d/b/a  Connie  Kalitta  Services 

Order  No.  94-34  (11/29/94) 

Dismissal  of  Appeal.  Respondent 
failed  to  perfect  its  appeal  by  filing  an 
appeal  brief  as  required  by  14  CFR 
13.233(c).  Respondent's  appeal  is 
dismissed. 

In  the  Matter  of  American  International 
AirHUVs  d/b/a  Connie  Kalitta  Ser\ices 

Order  No.  94-35  (11/29/94) 

Dismissal  of  Appeal.  Respondent 
failed  to  perfect  its  appeal  by  filing  an 
appeal  brief  as  required  by  14  CFR 
13.233(c).  Respondent's  appeal  is 
dismissed. 

In  the  Matter  of  American  International 
Airways  d/b/a  Connie  Kalitta  Serx'ices 

Order  No.  94-36  (11/29/94) 

Dismissal  of  Appeal.  Respondent 
failed  to  perfect  its  appeal  by  filing  an 
appeal  brief  as  required  by  14  CFR 


13. 

di! 


M3(c).  Respondent's  appeal  is 
issed. 


Sll 


In  i  I  e  Matter  of  Ray  Houston 
On  ir  No.  94^37  (12/9/94) 

request  for  Hearing.  Respondent  is 
the  j)rincipal  officer  of  Johnson  County 
Aerial  Services.  Civil  penalty  action  was 
taken  against  Respondent  ajid  against 
Johnson  County  Aerial  Services. 
Respondent  did  not  send  a  request  for 
hearing  with  the  case  number  assigned 
to  his  case.  An  order  assessing  civil 
penalty  was  issued  by  Complainant. 
Respondent  did  send  a  request  for 
hearing  that  he  signed,  using  the  case 
number  assigned  to  the  Johnson  County 
Aerial  Services  case.  Respondent  wrote 
to  the  law  judge,  requesting  that  his  cast; 
be  consolidated  with  the  Johnson 
County  Aerial  Services  case.  He 
explained  that  he  intended  the  request 
for  hearing  to  serve  as  a  request  for 
hearing  in  both  cases.  The  law  judge 
forwarded  Respondent's  request  to  ihr 
f'AA  Decisionmaker. 

The  matter  is  remanded  to  tlie  law 
ludfje  to  determine  whether  it  was 
reasonable  for  Respondent  to  think  that 
the  request  for  hearing  that  he  submitted 
was  a  request  in  both  cases,  and  if  so, 
v.hether  tlie  request  for  hearing  was 
timely  in  Respondent's  case  or  whether 
thfire  is  good  cause  to  excuse  tlie 
untimeliness  of  the  request  for  hearing. 

ffirisdiction  of  Law  fudges.  The 
agency  attorney  argues  that  an  untimnly 
rec  nest  for  hearing  and  the  i-ssuance  of 
order  assessing  civil  penalty  divust 
thf  |aw  judge  and  the  Administrator  of 
jurisdiction.  The  law  judge  has 
jurisdiction  to  determine  vvhet'ner  u 

uest  for  hearing  was  late-filed,  and 
tht  Dfjfofc,  whether  the  ag(;ncy  attorney 
iss  jrid  an  order  asst;ssing  civil  penoity 
in  tjixordance  with  14  CFR  13.16(l;){2). 


In 


Mattrr  of  Lei>  Philip  Bohari 


Or  hr  No.  94-:Ul  (li:/9/94) 

.iinimuni  Equipment  List  (MEL).  .\t 
tht  |ime  of  the  incident  giving  rise  In 
{hi  ^  esse,  the  Delta  Boeing  737  MEL 
spf(i;ific.'lly  pemiittod  the  deferral  of 
niE  irilenance  of  a  broken  forward 
ob;.ervt;r  seat.  In  contrast,  the  MFL  at  the 
tine  made  no  mention  of  equipment 
associated  with  the  forwarti  obser\er 
set  t|.  such  as  the  oxygen  mask.  The  Dtilra 
Bo^lug  737  MEL  was  later  amended  to 
specifically  permit  deferral  of  the 
fotHi'ard  observer  seat  and  its  associated 
eqiiipment.  Prior  to  the  incident,  the 
FAA  had  informed  Delta  that  the  MEL 
at  jhat  time  did  not  permit  deferral  of 
maintenance  of  broken  equipment 
associated  with  the  forward  observer 
sc<it. 


JMI 


A  comparison  of  the  Delta  MEL  in 
»>tfect  on  the  day  of  the  incidrnl.  which 
did  not  expressly  defer  associated 
equipment,  and  the  subsequent  MEL, 
which  did  permit  deferral  of  associated 
eqiiipm.ent.  supports  the  law  judge's 
findings  that  the  former  MEL  did  not 
authorize  deferral.  Moreover,  assuming 
for  this  decision  only  tliat  Respondent 
l-.ad  the  authority  to  interpret  a  MEL 
provision  as  meaning  more  than  its 
plain  language.  Respondent  should  have 
realized  that  this  MEL  provision  did  not 
include  the  oxygen  mask  and  should 
have  checked  further  before  deferring 
maintenance  on  the  oxygen  mask. 

Maintenance.  Respondent,  a 
maintenance  coordinator  in  Atlanta, 
argued  that  he  did  not  perform 
maintenance,  as  that  term  is  used  in  14 
CFR  43.13(a),  when  he  authorized  the 
deferral  of  maintenance  on  the  broken 
forward  observer  oxygen  mask  on  the 
aircraft  which  was  then  in  Kansas  City 
It  is  held  that  Respondent  did  perform 
maintenance  because  he  authorized  the 
non-repair  or  non-replacement  of  the 
broken  oxygen  mask.  Respondent 
performed  maintenance  contrary  to  the 
methods,  techniques,  and  prentices 
acceptable  to  the  Administrator  when 
he  authorized  the  non-repair  or  non- 
replacement  of  the  broken  oxygen  ma^k. 
T»)  hold  otherwise  would  be  to  narrowly 
restrict  Section  43.13(a)  to  the  mechanic 
or  inspector  in  phvsical  contact  with  the 
aircraft  although  the  important 
niainteiiai'.cf  derisions,  including  the 
decision  not  to  perform  maintenance, 
are  made  by  supervisors  or  other 
(officials  with  corresponding  autlmrity 

f .'I  tlio  Mcittfu  of  Doris  Kirola 

Order  No.  f;4-39  (12/9,'94) 

C(jiii{>lainant  appealed  irom  the  ALjs 
order  dei\yir>f;  reconsideration  of  his 
ordiir  finding  that  the  agency  attorntjy 
and  Assistant  Chief  Counsel  engaged  in 
obstrtjperous  or  disrupii\e  behavior. 
After  Complainant  withdrew  the 
complaints  giving  rise  to  this  ca.se.  the 
law  jiidge  issue(i  the  order  finding  that 
the  agency  attorney  had  engaged  in 
obstreperous  or  disruptive  behavior  iiy 
refusing  to  comply  with  the  law  judge's 
order  to  li.st  specific  civil  penalty 
amounts  for  each  alleged  violation  and 
for  failing  to  reply  to  tlie  order  to  show 
cause.  The  law  judge  denied 
reconsideration  and  found  that  the 
Assistant  Chief  Counsel  also  engaged  in 
obstreperous  or  disruptive  behavior  for 
failing  to  respond  to  an  order.  The  next 
day.  the  law  judge  dismissed  the  cases. 

Jurisdiction  of  ALJ  after  Withdrawal  of 
Complaints.  Once  the  complaints  were 
withdrawn,  the  law  judge  lacked  the 
authority  to  issue  the  orders.  The 


express  sanction  for  obstreptrovis  or 
ilisruptive  behavior  under  14  CER 
13.205(b)  is  for  the  law  judge  to  bar  the 
iiulividual  from  the  proceedings.  In  th's 
case,  since  the  complaints  had  t)een 
withdrawn,  the  questitm  lA  barring  th»- 
attorneys  from  the  proceeding  was 

MKlOt. 

Administrative  law  judges  in  FAA 
civil  penalty  actions  do  not  n^tain 
jurisdiction  to  decide  collateral  m.itters 
after  the  complaints  have  btH^n 
withdrawn. 

Obstreperous  or  Disruptivr-  Cimthict 
Finally,  agency  counsel  were  not 
obstreperous  or  disruptive.  Tho  case  had 
not  yet  reached  the  hearing  stafte.  The 
law  judge's  findings  of  obstreperous  ami 
disruptive  behavior  were  based  solely 
on  two  written  responses  by 
Complainant's  counsel  to  discovery 
orders  and  on  the  failure  of 
Complainant's  counsel  and  .\s;~!.(ii» 
Chief  Counsel  to  respond  to  >uii  orders 

In  the  Matter  of  Polynesian  Airways. 
Inc. 

Order  No.  94--10  (12/9/94) 

Weight  of  Aircraft.  Respundent.  a  I'art 
i;i5  operator,  weighted  its  aircraft  in 
August  1898.  and  brought  it  to  a 
certificated  repair  stati(jn  to  be 
reweighed  in  January,  1090.  The  wt:iglit 
determined  by  the  1990  weighing  was 
244  pounds  heavier  than  that  from  the 
.August  1989  weighing.  Respondents 
owner  testified  that  he  knew  that  the 
aircraft  had  gained  w(!ighi  and  tha(  th-: 
August  1989  weighing  was  no  loii^er 
reliable  because  of  the  i.nstallatinn  (it~ 
floorboards  since  August  1989. 
However,  he  testified,  he  thought  the 
January  1990  weighing  set.'m»>d  '  UTo 
h.eavy-"  During  an  inspection  on  Angiiit 
lb.  iy90,  FAA  inspwrto.'-s  I'ouiid  that 
Respondent's  pilot  had  used  the  Augu-.t 
1989  weight  to  determine  the  weight 
and  center  of  g.'^avity  of  the  aircraft  on 
three  flight  for  hire.  CcinpKiinant 
alleged  that  Respondent  had  viulatrd  1 4 
CFR  i:t5. 185(a)  and  13ri.fi3(c).  The  law 
judge  dismissed  the  complaint.  rin.'ii;:g 
that  Complainant  had  failed  to  prove 
violations  of  those  regulations. 
Coinpiainant  appealed 

It  is  held  that  14  CFR  KiS  DiJi..)  liu.s 
iH)t  provide  that  no  person  mav  op»;rate 
a  multiengine  aircraft  unless  tlu^  irurnsnt 
empty  weight  and  center  of  gravity  are 
calc;u!ated  from  the  values  e>tatjlished 
by  the  latest  or  the  most  recent  actual 
weighing.  Section  l^J5.1B5(a)  sets  for'h 
its  own  definition  of  tlie  word 
"current."  According  to  that  regulaiiun, 
the  values  from  an  actual  weighi:ig  may 
be  used  as  long  as  that  weighing 
occurred  within  the  pntceding  M* 
months. 
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The  day  of  the  flights  in  question,  the 
empty  weight  and  center  of  gravity  had 
been  calculated  from  values  established 
by  an  actual  weighing  that  had  taken 
place  approximately  12  months  earlier. 
The  law  judge's  finding  that  Respondent 
did  not  violate  14  CFR  135.185(a)  is 
affirmed. 

Load  Manifests.  It  is  held  that 
Respondent  violated  14  CFR  135.63(c). 
which  makes  the  operator  responsible 
for  the  accuracy  of  the  load  manifest.  In 
meeting  the  requirements  of  Section 
135.63(c),  an  operator  cannot  use  an 
aircraft  weight  that  he  knows  is 
inaccurate,  even  when  the  empty  weight 
was  established  by  an  actual  weighing 
done  within  the  previous  36  months.  It 
is  undisputed  that  if  the  empty  weight 
and  center  of  gravity  figures  are  wrong, 
then  all  of  the  calculations  based 
thereon,  such  as  the  weight  and  balance 
for  a  leaded  aircraft,  likewise  will  be 
wrong. 

Equal  Protection.  There  is  no  merit  to 
Respondent's  argument  that  it  is  being 
treated  differently  than  other  similarly 
situated  certificate  holders  who  have  the 
right  to  appeal  to  the  National 
Transportation  Safety  Board  under  the 
FAA  Civil  Penalty  Assessment  Act  of 
1992.  The  provisions  of  that  Act  do  not 
apply  to  violations  such  as  the  ones  in 
this  case  that  occurred  prior  to  August 
26. 1992. 

Penalty.  A  $5000  civil  penalty,  as 
sought  by  Complainant  is  assessed  even 
though  it  is  found  that  only  14  CFR 
135.63(c)  was  violated.  A  $5000  civil 
penalty  is  appropriate  in  light  of  the 
totality  of  the  circumstances  in  this 
case:  (1)  The  serious  safety  implications 
of  flying  without  accurate  weight  and 
balance  informationr  (2)  Respondent's 
continued  use  of  the  August  1989 
weighing  despite  the  FAA  inspectors 
efforts  to  help  Respondent  to  come  into 
compliance;  (3)  $5000  is  well  below  the 
maximum  allowable  civil  penalty. 

In  the  Matter  of  Dewey  E.  Towner 

Order  No.  94-41  (12/16/94) 

Withdrawal  of  Appeal.  Complainant 
withdrew  its  notice  of  appeal  from  the 
initial  decision.  Complainant's  appeal  is 
dismissed. 

In  the  Matter  of  Francis  Taylor 

Order  No.  94-42  (12/16/94) 

Withdrawal  of  Appeal.  Complainant 
withdrew  its  notice  of  appeal  from  the 
initial  decision.  Complainant's  appeal  is 
dismissed. 

In  the  Matter  ofEzequiel  G.  Perez 

Order  No.  94-43  (12/20/94) 

Requirement  to  File  an  Answer.  The 
law  judge  had  dismissed  Respondent's 


request  for  hearing,  finding  that 
Respondent  had  not  filed  an  answer. 
Respondent  appealed  and  explained 
that  he  had  sent  an  answer  to  the  agency 
counsel  in  Orlando,  Florida. 

The  Administrator  finds  that 
Complainant  did  not  fully  respond  to 
Respondent's  statement  on  appeal  that 
he  sent  an  answer  to  the  agency  attorney 
in  Orlando.  Complainant  did  not  state 
that  Respondent's  answer  was  not 
received  by  the  agency  attorney  in 
Orlando,  who  initiated  the  action. 
Complainant  also  did  not  state  that  no 
answer  was  received  by  agency  counsel 
in  the  FAA  Eastern  Region,  where  the 
action  was  transferred  for  hearing. 
Agency  counsel  or  the  records  custodian 
for  agency  counsel's  office  should  have 
made  all  statements  of  fact  pertaining  to 
the  non-receipt  of  Respondent's  answer 
in  an  affidavit  or  declaration.  Case  is 
remanded  to  the  law  judge  with 
instructions  to  hold  a  hearing  on  the 
issue  of  whether  Respondent  filed  an 
answer  and  if  not.  whether,  in  light  of 
Respondent's  language  difficulties,  good 
cause  exists  to  excuse  the  failure  to  file 
an  answer. 

In  the  Matter  of  American  Airlines 

Order  No.  94-44  (12/20/94) 

Sanction.  The  law  judge  found  that 
Respondent  had  violated  14  CFR 
108.5(a)(1)  and  108.11(a)  by  permitting 
a  passenger  to  board  its  aircraft  with  a 
loaded  gun  that  remained  accessible  to 
the  passenger  during  flight. 
Complainant  sought  a  $10,000  civil 
penalty.  The  law  judge  reduced  the  civil 
penalty  to  $1000  based  upon  (1)  the  six- 
week  delay  between  the  incident  and 
the  date  on  which  the  FAA  notified 
Respondent  of  the  incident,  and  (2)  the 
absence  of  any  evidence  regarding 
whether  Respondent  was  solely 
responsible  for  the  operation  of  the 
security  screening  checkpoint  that  failed 
to  detect  the  loaded  gun.  On  appeal,  the 
Administrator  rejects  these  two  factors 
as  valid  grounds  for  reducing  the  civil 
penalty. 

A  six-week  delay  by  the  FAA  in 
notifying  an  air  carrier  that  an  incident 
involving  one  of  its  passengers  is  under 
investigation  is  less  than  desirable  but 
not  per  se  unreasonable.  More 
importantly,  nowhere  in  the  record  did 
Respondent  explain  what  it  would  have 
done  differently  to  investigate  this 
incident  or  to  take  corrective  action  had 
Respondent  been  notified  sooner. 
'    The  fact  that  a  passenger  boarded  and 
fiew  on  Respondent's  aircraft  mth  a 
loaded  gun  in  his  accessible  carry-on 
baggage  was  a  failure  by  Respondent  to 
carry  out  its  security  program. 
Respondent  does  not  avoid  its 


responsibility  under  its  security 
program  by  suggesting,  without  any 
evidence  to  support  it,  that  perhaps  the 
passenger  went  through  a  security 
screening  checkpoint  that  was  operated 
by  another  carrier. 

A  $5000  civil  penalty  will  adequately 
reflect  the  seriousness  of  the  violations 
committed  by  Respondent  and  deter 
future  violations  by  Respondent  and 
others. 

Commercial  Reporting  Services  of  the 
Administrator's  Civil  Penalty  Decisions 
and  Orders 

In  June  1991,  as  a  public  service,  the 
FAA  began  releasing  to  commercial 
publishers  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  The 
goal  was  to  make  these  decisions  and 
orders  more  accessible  to  the  public. 
The  Administrator's  decisions  and 
orders  in  civil  penalty  cases  are  now 
available  in  the  following  commercial 
publications: 
AvLex.  published  by  Aviation  Daily. 

1156  15th  Street,"NVV.  Washington, 

DC  20005,  (202)  822-4669; 
Civil  Penalty  Cases  Digest  Sen'ice, 

published  by  Hawkins  Publishing 

Company,  Inc.,  P.O.  Box  480,  Mayo, 

MD,  21106,  (410)  798-1677; 
Federal  Aviation  Decisions,  Clark 

Boardman  Callaghan,  50  Broad  Street 

East.  Rochester,  NY  14694.  (716)  546- 

1490. 

The  decisions  and  orders  may  be 
obtained  on  disk  from  Aviation  Records, 
Inc.,  P.O.  Box  172,  Battle  Ground,  VVA 
98604,  (206)  896-0376.  Aeroflight 
Publications,  P.O.  Box  854,  433  Main 
Street,  Gniver,  TX  79040,  (806)  733- 
2483,  is  placing  the  decisions  on  CD- 
ROM.  Finally,  the  Administrator's 
decisions  and  orders  in  civil  penalty 
cases  are  available  on  the  following 
computer  databases:  Compuser\'e; 
Fedix:  and  GENIE. 

The  FAA  has  stated  previously  that 
publication  of  the  subject-matter  index 
and  the  digests  may  be  discontinued 
once  a  commercial  reporting  service 
publishes  similar  information  in  a 
timely  and  accurate  manner.  No 
decision  has  been  made  yet  on  this 
matter,  and  for  the  time  being,  the  FA.-\ 
will  continue  to  prepare  and  publish  the 
subject-matter  index  and  digests. 

FAA  Offices 

The  Administrator's  decisions  aiul 
orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  the  following  locations  in 
FAA  headquarters: 
FAA  Hearing  Docket,  Federal  Aviation 

Administration,  800  Independence 

Avenue,  S\V..  Room  924A. 


\jVashington.  DC  20591;  (202)  267- 

3641. 

These  materials  are  also  available  at 
all  FAA  regional  and  center  legal  offices 
at  the  following  locations: 

Office  of  the  Assistant  Chief  Counsel  for 
the  Aeronautical  Center  (AMC-7). 
Mike  Monroney  Aeronautical  Center. 
6500  South  MacArthur,  Oklahoma 
City.  OK  73125;  (405)  680-3296. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Alaskan  Region  (AAL-7).  Alaskan 
Region  Head. quarters,  222  West  7th 
Avenue,  Anchorage,  AL  99513;  (907) 
271-5269. 

Of^ce  of  the  Assistant  Chief  Counsel  for 
the  Central  Region  (ACE-7),  Central 
Region  Headquarters,  601  East  12th 
Street,  Federal  Building,  Kansas  City. 
MO  64106;  (816)  426-5446. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Eastern  Region  (AEA-7),  Eastern 
Region  Headquarters,  JFK 
International  Airport,  Fitzgerald 
Federal  Building.  Jamaica.  NY  11430; 
(718)553-1035. 

Office  of  the  Assistant  Chief  Counsel  for 
t)»e  Great  Lakes  Region  (AGL-7).  Great 
li.akes  Region  Headquarters,  O'Hare 
Cake  Office  Center,  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018;  (708) 
294-7108. 

Office  of  the  Assistant  Chief  Counsel  for 
the  New  England  Region  (ANE-7), 
New  England  Region  Headquarters,  12 
New  England  Executive  Park. 
Burlington.  MA  01803;  (617)  273- 
;|Q50. 

Ofmfce  of  the  Assistant  Chief  Counsel  for 
the  Northwest  Mountain  Region 
(A.NM-7),  Northwest  Mountain 
Region  Headquarters,  18000  Pacific 
I^ighwav  South.  Seatlle.  WA  98188; 
(206) 227-2007. 

Oflice  of  tlie  Assistant  Chief  Counsel  for 
the  Southern  Region  (ASO-7). 
Southern  Region  Headquarters,  1701 
Ctc/lambia  Avenue.  College  Park.  G.A 
3J0337;  (404)  305-5200. 

Offtce  of  the  Assistant  Chief  Counsel  for 
tne  Southwest  Region  (ASVV-7). 
Southwest  Region  Headquarters,  4400 
Blue  Mound  Road,  Fort  Worth.  T:\ 
716193;  (817)  624-5707. 

Oi4(;e  of  the  .Assistant  Chief  Counsel  for 
the  Technical  Center  {ACT-7), 
Fjaderal  Aviation  Administration 
Technical  Center.  Atlantic  City 
International  Airport,  Atlantic  City. 
.^  1  08405;  (609)  485-7087. 

Ol!  ce  of  the  Assistant  Chief  Counsel  for 
tile  Western-Pacific  Region  (AWP-7), 
Western-Pacific  Region  Headquarters. 
15000  Aviation  Boulevard,  Lawndale. 
CA  90261: (310)  297-1270. 


Issued  in  Washington.  DC  on  Ianuar\- 17. 
iq95 

fames  S.  Dillman, 

Assistant  Chief  Counsel  for  Litigation 
|FR  Doc.  95-1614  Filed  1-20-95;  845  am] 
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Federal  Transit  Administration 

Environmental  Impact  Statement  for 
the  Glen  Burnie  Light  Rail  Extension  In 
Anne  Arundel  County,  Maryland 

agency:  Federal  Transit  Administration. 
DOT 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  and  the  Maryland 
Mass  Transit  Administration  (MT.^) 
intend  to  undertake  an  Environmental 
Impact  Statement  (EIS)  in  accordance 
with  the  National  Environmental  Policv 
Act  (NEPA).  MTA  will  ensure  that  the  ' 
EIS  also  satisfies  the  requirements  of  the 
Mar\land  Environmental  Policv  Act 
(.MEPA). 

This  effort  will  be  performed  in 
cooperation  with  the  Anne  Arundel 
County  Office  of  Planning  and  Code 
Enforcement.  Other  key  supporting 
agencies  include  the  Anne  Arundel 
County  Department  of  Pubhc  Works  and 
the  Baltimore  Metropolitan  Council 
(B.MC). 

The  Environmental  Impact  Statement 
will  evaluate  alternative  light  rail 
alignments  in  the  corridor  between  the 
Central  Light  Rail  Line's  existing 
terminus.  Cromwell  Station,  to  the 
central  business  district  (CBD)  in  Glen 
Burnie,  MD  and  a  parallel  hiker/biker 
trail.  In  addition,  the  EIS  will  evaluate 
the  No-Build  alternative.  Scoping  will 
be  accomplished  through 
correspondence  with  interested  persons, 
organizations,  and  federal,  state,  and 
local  agencies,  and  through  a  pubhc 
meeti.-.g.  See  SUPPLEMENTARY 
INFORMATION  below  for  details. 
DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  the 
alternative  alignments  and  impacts  to  be 
considered  should  be  sent  to  the  MT.^ 
by  February  27.  1995,  See  ADt5RESSES 
below. 

Scoping  Meeting:  The  public  scoping 
meeting  will  be  held  on  Wednesday. 
January  25.  1995.  between  3  p.m.  and  9 
p.m.  at  The  Pascal  Senior  Center.  See 
ADDRESSES  below.  People  with  special 
needs  should  contact  Lisa  CoUetti  at  the 
address  below  or  by  calling  (410)  333- 
3379.  A  TDD  number  is  also  available; 
(410)  539-3497.  The  building  is 
accessible  to  people  with  disabilities.  It 
is  located  within  one  mile  of  the 


Cromwell  Light  Rail  Stop  as  well  as 
transit  stops  for  the  14.  17,  and  18  bus 
lines. 

ADDRESSES:  Written  comments  on 
project  scope  should  be  sent  to  Mr. 
Anthony  J.  Brown.  Project  Manager. 
.Maryland  Mass  Transit  Administration. 
300  West  Lexington  Street.  Baltimore. 
MD  21201-3415.  The  Scoping  Meeting 
will  be  held  at  the  following  location: 
The  Pascal  Senior  Center,  125  Dorsey 
Road.  Glen  Burnie.  Maryland.  21061. 
See  DATES  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Herman  Shipman.  Deputy  Regional 
.Administrator.  Federal  Transit 
Administration,  Region  III.  1760  Market 
St  .  Suite  500.  Phiiuvielphia.  PA  19103 
(215)656-6900. 

SUPPLEMENTARY  INFORMATION: 

I.  Scoping 

FT  .A  and  the  MTA  invite  interested 
individuals,  organizations,  and  federal, 
state,  and  local  agencies  to  participate  in 
defining  the  alternatives  to  be  evaluated 
in  the  EIS  and  identif\ing  any 
significant  social,  economic,  or 
environmental  issues  related  to  the 
alternatives.  Scoping  comments  may  be 
made  at  the  public  scoping  meeting  or 
in  writing  See  DATES  and  ADDRESSES 
sections  above  for  locations  and  times. 
During  scoping,  comments  should  focus 
on  identif\ing  specific  social,  economic, 
or  environmental  impacts  to  be 
evaluated  and  suggesting  alternatives 
which  are  more  cost  effective  or  have 
less  environmental  impact  while 
achieving  similar  transit  objectives. 

Scoping  materials  will  be  available  at 
the  meeting  or  in  advance  of  the    - 
nieeting  by  contacting  Lisa  Colletti  dt 
the  MT.\  as  indicated  above  The 
meeting  will  be  held  in  an  "open- 
house"  format  and  project 
representatives  will  be  available  to 
discuss  the  project  throughout  the  time 
period  given.  Informational  displavs 
and  written  materials  will  also  be 
available  throughout  the  time  period 
given  In  addition  to  written  comments 
which  may  be  made  at  the  n.eeting  or 
as  described  below,  a  stenographer  will 
be  available  at  the  meeting  to  record 
comments. 

II.  Description  of  Study  .\rea  and 
Project  Need 

The  study  area  is  wholly  within  .\nne 
.Arundel  County.  MD.  It  is 
approximately  three  quarters  of  a  mile 
long  and  connects  the  CBD  of  Glen 
E^ :;  .«,  MD  and  the  existing  Central 
Light  Rail  Line  terminus  at  Dorsey  Road 
(MD  176)  and  Baltimore  &  Annapolis 
Boulevard  (MD  648).  The  corridor  al^jo 
connects  two  commercial  centers. 
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Existing  transit  service  in  the  study 
area  is  provided  by  the  Maryland  Mass 
Transit  Administration.  Existing  traffic 
is  primarily  carried  by  Dorsey  Road  (MD 
176)  and  Baltimore  &  Annapolis 
Boulevard  (MD  648)  with  high  traffic 
volumes  at  many  of  the  signalized 
intersections. 

The  proposed  light  rail  extension  is 
intended  to  provide  a  high  quality 
connection  between  the  existing  Central 
Light  Rail  Line  terminus  at  Dorsey  Road 
and  the  Glen  Bumie  CBD;  to  support 
economic  viability  of  the  Glen  Bumie 
area  through  greater  transit  accessibility; 
contribute  to  higher  transit  modal  splits 
for  work  trips  between  the  Glen  Bumie 
and  Downtown  Baltimore  CBDs  and 
employment  centers;  improve  reverse 
commute  transportation  options;  to  help 
achieve  regional  clean  air  goals;  and 
improve  travel  time  in  the  Baltimore  - 
Glen  Bumie  corridor. 

in.  Alternatives 

The  alternatives  proposed  for 
evaluation  include:  No-Build  which 
involves  no  change  to  transportation 
services  or  facilities  in  the  corridor 
beyond  those  improvements  currently 
programmed;  and  the  light  rail  transit 
altemative  which  consists  of  providing 
light  rail  service  via  altemative 
alignments  ranging  in  length  from  2,900 
feet  to  4,570  feet,  primarily  using  single 
track.  One  station  stop  is  proposed  in 
conjunction  with  this  alignment. 

IV.  Probable  Effects 

FTA  and  MTA  plan  to  evaluate  in  the 
EIS  all  significant  social,  economic,  and 
environmental  impacts  of  the 
altematives.  Among  the  primary  issues 
are  the  expected  increase  in  transit 
ridership,  the  expected  increase  in 
mobility  for  the  corridor's  transit 
dependent,  the  support  of  the  region's 
air  quality  goals,  the  capital  outlays 
needed  to  construct  the  project,  the  cost 
of  operating  and  maintaining  the 
facilities  created  by  the  project,  and  the 
financial  impacts  on  the  funding 
agencies.  Environmental  and  social 
impacts  proposed  for  analysis  include 
land  use  and  neighborhood  impacts, 
traffic  and  parking  impacts  near 
stations,  health  and  safety  impacts  on 
wetland  and  parkland  areas,  and  noise 
and  vibration  impacts.  Impacts  on 
natural  areas,  rare  and  endangered 
species,  and  air  and  water  quality,  will 
also  be  covered.  The  impacts  will  be 
evaluated  both  for  the  construction 
period  and  for  the  long  term  period  of 
operations.  Measures  to  mitigate  adverse 
impacts  will  be  identified. 


V.  FTA  Procedures 

The  draft  EIS  will  be  prepared  in 
accordance  with  federal  transportation 
planning  and  environmental  regulations 
(23  CFR  Farts  450  and  771).  The  draft 
EIS  will  document  the  social,  economic, 
and  environmental  impacts  of  the 
altematives.  Upon  completion  of  the 
draft  EIS,  and  on  the  basis  of  comments 
received,  the  MTA  Administrator  in 
concert  with  the  Secretary  of  the 
Maryland  Department  of  Transportation 
(MOOT)  and  BMC,  and  in  consultation 
with  Anne  Arundel  County,  and  other 
affected  agencies  will  select  a  locally 
preferred  altemative.  The  MTA  will 
then  seek  to  have  BMC,  the 
metropolitan  planning  organization  for 
the  Baltimore  area  include  the  preferred 
altemative  in  the  regional  transportation 
plan,  and  continue  with  further 
preliminary  engineering  of  the  project 
and  preparation  of  the  Final  EIS. 

Issued  on:  January  18, 1995. 
Sheldon  A.  Kinttar, 
FTA  Hegional  Administrator. 
[FR  Doc.  95-1608  Filed  1-20-95;  8:45  am] 
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Environmental  Impact  Statement  on 
Transportation  Improvements  in 
Pittsburgh,  PA 

agency:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  Intent  to  prepare  an 

Environmental  Impact  Statement. 

SUMMARY:  This  notice  announces  that 
the  Federal  Transit  Administration 
(FTA),  in  cooperation  wth  the  Port 
Authority  of  Allegheny  County  (PAT),  is 
undertaking  the  preparation  of  an 
Environmental  Impact  Statement  (EIS) 
for  transportation  improvements  in  the 
North  Side,  Downtown,  Hill/Midtown, 
and  Oakland  communities  in  Pittsburgh, 
Pennsylvania,  referred  to  as  the  Spine 
Line  Corridor.  The  draft  EIS  will  be 
prepared  in  conjunction  with  a  major 
investment  study  (MIS)  being  conducted 
by  PAT  and  the  Southwestem 
Pennsylvania  Regional  Planning 
Commission  (SPRPC).  The  EIS  is  being 
prepared  in  conformance  with:  40  CFR 
1500-1508,  Council  on  Environmental 
Quality  (CEQ),  Regulations  for 
Implementing  the  Procedural 
Requirements  of  the  National 
Environmental  Policy  Act  of  1969  as 
amended;  and  23  CFR  Part  771.  Federal 
Highway  Administration  and  Federal 
Transit  Administration,  Environmental 
Impact  and  Related  Procedures. 

The  Spine  Line  Corridor  Study, 
completed  by  PAT  in  1993,  began  as  an 
EIS  with  a  Notice  of  Intent  published  in 


the  Federal  Register  dated  March  1 1 . 
1988  and  formal  scoping  meetings  held 
on  April  6, 1988.  The  EIS  was  not 
completed  because  the  Airport  Busway 
project  took  precedence.  PAT  and  FTA 
are  now  re-scoping  the  project  as 
described  below  in  SUPPLEMENTARY 
INFORMATION. 

DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  the 
altematives  and  impacts  to  be 
considered  must  be  postmarked  no  later 
than  Febmary  15, 1995  and  sent  to  PAT. 
See  ADDRESSES  below. 

Scoping  Meetings:  Four  (4)  separate 
public  scoping  meetings  will  be  held 
jointly  by  PAT  and  SPRPC  on  the 
following  dates:  Monday,  January  30, 
1995,  between  7  p.m.  and  9  p.m.  at  the 
William  Pitt  Student  Union  Ballroom  in 
Oakland;  Tuesday,  January  31, 1995, 
between  7  p.m.  and  9  p.m.  at  the  King 
Elementary  School  in  the  North  Side; 
Wednesday,  February  1, 1995,  between 
12  noon  and  2  p.m.  at  the  YWCA 
Assembly  Room  in  Downtown 
Pittsburgh;  and  Wednesday,  February  1, 
1995,  between  7  p.m.  and  9  p.m.  at  the 
Hill  House  Auditorium/Canteen  in  Hill/ 
Midtown.  See  ADDRESSES  below.  People 
with  special  needs  should  call  the  Spine 
Line  HOTLINE  at  (412)  322-6000.  The 
hearing  impaired  can  access  the  hotline 
through  the  Operator  Relay  Service. 
Each  of  the  buildings  for  the  scoping 
meetings  is  accessible  to  people  with 
disabilities. 

ADDRESSES:  Comments  on  the  project 
scope  can  be  made  either  orally  at  the 
scoping  meetings  or  sent  in  writing  to 
Mr.  Allen  D.  Biehler,  Director  of 
Planning  and  Business  Development, 
Port  Authority  of  Allegheny  Coimty, 
2235  Beaver  Avenue,  Pittsburgh, 
Pennsylvania  15233-1080.  The  scoping 
meetings  will  be  held  in  the  following 
locations:  William  Pitt  Student  Union 
Ballroom,  Bigelow  Boulevard  &  Fifth 
Avenue,  Pittsburgh,  Pennsylvania;  King 
Elementary  School  Gymnasium,  50 
Montgomery  Place,  Pittsburgh, 
Pennsylvania;  YWCA  Assembly  Room. 
305  Wood  Street,  Pittsburgh, 
Pennsylvania;  and  Hill  House 
Auditorium/Canteen,  1835  Centre 
Avenue,  Pittsburgh,  Pennsylvania.  See 
DATES  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
John  Garrity,  Federal  Transit 
Administration,  Region  III,  1760  Market 
Street,  Suite  500,  Philadelphia.  PA 
19103,(215)656-6900. 

SUPPLEMENTARY  INFORMATION: 

I.  Scoping 

FTA  and  PAT  invite  interested 
individuals,  organizations,  and  federal, 
state,  and  local  agencies  to  attend  the 


sec  {|ing  meetings  to  help  establish  the 
pu;  i>ose,  scope,  framework,  and 
apjtroach  for  the  analysis.  At  each 
meeting,  a  presentation  v.ill  be  made 
which  will  provide  a  description  of  the 
prqposed  scope  of  study  using  maps  and 
visual  aids,  as  well  as  a  plaii  for  an 
active  citizen  involvement  program,  a 
budgeted  work  schedule,  and  an 
estimated  budget.  The  public  is  invited 
to  comment  on:  The  alternatives  to  be 
assessed;  the  modes  and  technologies  to 
be  evaluated;  the  alignments  and 
termination  points  to  be  considered;  the 
environmental,  social,  and  economic 
impacts  to  be  analyzed;  and  the 
evaluation  approach  to  be  used  to  select 
a  locally  preferred  altemative. 

II.  Corridor  Description 

Linking  the  North  Side,  Downtown. 
Hill/Midtown,  and  Oakland 
communities,  the  Spine  Line  Corridor  is 
one  of  the  most  heavily  traveled 
corridors  in  the  Pittsburgh  Metropolitan 
area.  The  corridor  generally 
encompasses  the  area  of  the  lower  North 
Side  across  the  Allegheny  River  to  the 
Central  Business  District  of  Downtown 
Pittsburgh,  and  through  the  Hill. 
Midtown,  and  Pittsburgh  Technology 
Center  areas  to  Oakland. 

III.  Altematives 

It  is  expected  that  the  scoping 
meetings  and  written  comments  will  be 
a  nxajor  source  of  candidate  altematives 
for  evaluation  in  the  study.  In  addition 
to  any  new  altematives  proposed  for 
evaluation  at  the  scoping  meetings, 
other  altematives  proposed  for 
consideration  will  include  those 
evaluated  in  the  previous  analysis 
which  was  completed  in  November 
1993  as  the  Spine  Line  Corridor  Study. 
One  major  difference  is  that  the  eastern 
end  of  the  corridor  under  the  previous 
effort  was  Squirrel  Hill,  whereas 
Oakland  is  the  eastem  end  for  this  MIS/ 
DEIS.  The  following  describes  the  No- 
Build.  Transportation  Systems 
Management  (TSM)  and  Light  Rail 
Transit  (LRT)  Build  Altematives  that 
were  evaluated  in  the  previous  study 
and  are  being  suggested  for  further 
study  in  the  Spine  Line  MIS/DEIS: 

1.  rVo-Build  Altemative — Existing 
transit  service  and  pi-ogrammed  new 
transportation  facilities  with  level  of 
Iran^il  service  expanded  as  appropriiite 
to  m  ?ct  projected  year  2015  travel 
den-ifiud. 

2.  rSM  Altemative — Low-cost 

trans  portation  improvements  that  could 
ini:li  de  actions  such  as  one-way  streets, 
exclusive  bus  lanes,  intersection 
channelization,  and  enhanced  levels  of 
bus  ijarvice. 
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3.  LRT  North  Side  to  Downtown 
Alternative— The  northern  extension  of 
the  LRT  system  would  begin  at  the 
intersection  of  Federal  Street  and  North 
.Avenue,  cross  the  Allegheny  River  on 
either  a  new  bridge  or  the  existing  Sixth 
Street  Bridge,  and  then  connect  with  the 
existing  subway  at  Gateway  Station. 

4.  LRT  Downtown  to  Oakland  via 
Centre  Avenue  Alternative — Beginning 
at  a  junction  with  the  e.xisting  LRT  line 
under  the  Manor  Building,  the  line 
would  head  east  in  a  tunnel  under 
Centre  Avenue,  then  proceed  east 
through  Oakland  under  Fifth  or  Forbes 
Avenue  under  Morewood  Avenue. 

5.  LRT  Downtown  to  Oakland  via 
Colwell  Street  Altemative — Beginning 
at  a  junction  with  the  existing  LRT  lino 
under  the  Manor  Building,  the  line 
would  run  along  Colwell  Street  parallel 
to  Fifth  Avenue  through  the  Hill  and 
Midtown  communities  and  then  pass 
through  Oakland  under  Forbes  or  Fifth 
Avenue  to  Morewood  Avenue. 

6.  LRT  Downtown  to  Oakland  via  the 
Technology  Center  Altemative — 
Beginning  at  a  junction  with  the  existing 
LRT  line  at  First  Avenue,  this  eastern 
extension  would  use  the  former  B&O 
Railroad  right-of-way  and  mn  east  at- 
grade  from  the  CBD  to  the  Birmingham 
Bridge,  where  it  would  pass  over  the 
Parkway  East  before  entering  a  tunnel  in 
Oakland  where  it  would  be  built  under 
Fifth  or  Forbes  Avenue  to  Morewood 
Avenue. 

In  addition  to  the  alternatives 
described  above,  new  elements 
proposed  for  study  include  an  Intni- 
North  Shore  Circulator  and  West 
Garage.  To  facilitate  east-west 
movement  within  the  North  Shore  ar«ii. 
a  local  circulator  system  is  envisioned 
to  have  its  west  terminus  at  a  new 
parking  garage  (or  the  West  Garage) 
situated  across  North  Shore  Drive  from 
the  Carnegie  Science  Center,  and  extend 
east  to  Sandusky  Street  while 
connecting  several  major  destinations  in 
the  Lower  North  Shore  Area.  The 
circulator  could  take  the  form  of 
enclosed  walkways,  enclosed  moving 
walkways,  dedicated  bus  lanes,  shuttle 
buses,  or  people  movers  such  as  the  one 
usud  at  Pittsburgh  International  Alrpo.rt. 

The  above  represents  the  set  of 
alternatives  initially  being  considered 
for  study.  Additionally,  the  MIS/DEIS 
will  (  onsider.  based  on  input  rereived 
at  the  four  public  scoping  meetings, 
variations  of  the  above  altematives  and 
other  transportation  investments,  both 
transit  and  non-transit,  for  the  Spine 
Line  Corridor.  The  four  public  scopint; 
meetings  are  the  critical  first  step  to 
chart  the  course  of  the  MIS/DEIS  and 
will  bo  designed  to  actively  encouragf 


open  <!iscussion  und  identification  of  all 
possible  study  aitrrnatives. 

IV.  Probable  Effects 

Impacts  proposed  for  analysis  anr 
potential  changes  on:  The  physical 
environment  (air  quality,  noise,  water 
quality,  aesthetics,  etc.)":  the  social 
environment  (land  use.  development 
patterns,  neighborhoods,  etc.): 
parklands  and  historic  resources; 
transportation  system  performance: 
capital,  operating,  and  maintenance 
costs;  and  financial  resources  for 
transportation  projects  in  the 
Southwestem  Pennsylvania  region. 
Impacts  will  be  identified  for  bi.th  the 
construction  period  and  for  the  Ifing 
term  operation  of  the  alternativt^ 
recommended  for  detailed  study. 

Evaluation  criteria  will  include 
transportation,  social,  economic,  and 
financial  measures  to  be  developed  hv 
PAT  and  SPRPC  including 
consideration  of  measures 
recommended  at  the  scoping  meetings. 
Mitigating  measures  will  be  explored  for 
any  adverse  impacts  that  are  identified. 

Comments  on  the  environmental, 
social,  and  economic  impacts  should 
focus  on  the  completeness  of  the 
proposed  sets  of  alternatives  and  the 
evaluation  approach.  Other  impacts  or 
criteria  judged  relev  ant  to  local 
decision-making  will  be  identified. 

Issued  on:  January  18.  1995. 
Sheldon  A.  Kinbar, 
P.rfUonol  Administrator. 
IFR  Do<:.  95-1609  Filed  l-;;o-95;  8;45  ani| 
BILLING  CODE  4910-67-P 


National  Highway  Traffic  Safety 
Administration 

(Docket  No.  9S-003;  Notice  1] 

Solicitation  of  Comments  for  the 
Content  of  a  Strategic  Plan  for 
Research  for  Heavy  Truck  Safety 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Request  for  comment. 


SUMMARY:  Report  103-310  of  the  Senate 
Appropriations  Committee,  which 
accompaniod  H  R.  4556.  Department  of 
Tra;isportation  and  Reldted  .Agencies 
Appropriations  Bill  1995,  directs  the 
NHT.S.A  to  develop  a  S-year  strategic 
plan  outlining  the  future  of  its  Heavy 
Truck  Safety  Research  Program.  The" 
report  is  to  be  delivered  to  the  Mouse 
and  Senate  .Appropriatiups  Coniiiiitte*- 
before  the  agency's  FY  1996 
.Appropriations  Committee  hearir.;4s. 
The  Committee  directed  l!iat  ihe  report 
outline  the  scour,  nature,  and  dircr;tion 
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of  a  revitalized  Heavy  Truck  Safety 
Research  Program,  which  is  to  be 
developed  in  consultation  with  the 
American  Trucking  Association,  the 
FHWA  Office  of  Motor  Carriers  and  the 
Motor  Vehicle  Safety  Research  Advisory 
Committee.  In  the  recent  past,  the 
NHTSA  Heavy  Vehicle  Research 
Program  has  followed  a  research  plan 
which  was  developed  in  response  to  the 
requirements  of  Sections  216  and  217  of 
the  Motor  Carrier  Safety  Act  of  1984. 
Signiflcant  portions  of  that  work  have 
not  been  completed.  This  new  plan  will 
define  the  research  work  the  Agency 
will  undertake  on  the  subject  of  heavy 
vehicle  safety,  in  the  near  and  longer 
term.  Interested  parties  are  invited  to 
propose  either  broad  areas  of  research, 
or  specific  topics  which  warrant  study 
and  which  would  ultimately  enhance 
heavy  vehicle  safety. 
ADDRESSES:  Timely  completion  of  this 
strategic  plan  dictates  that  all  comments 
be  submitted  no  later  than  March  3, 
1995  in  order  to  be  considered  as  part 
of  the  preparation  of  the  plan.  The 
docket  on  this  plan  will  remain  open 
until  May  1,  1995,  however,  comments 
received  after  March  1, 1995  may  not  be 
reflected  in  the  final  version  of  the  plan. 
All  comments  to  this  Notice  should 
refer  to  the  docket  and  notice  number 
indicated  above,  and  be  submitted  to  the 
following:  Docket  Section,  Room  5109, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Docket 
hours  are  9:30  a.m.,  to  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  M.  Clarke,  Heavy  Vehicle 
Research  Division,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590  (202) 366-5662. 
SUPP1.EMENTARY  INFORMATION:  In 
response  to  its  statutory  responsibility 
to  improve  motor  vehicle  safety,  the 
National  Highway  Traffic  Safety 
Administration  has  historically 
conducted  a  vigorous  program  of 
research  to  identify  ways  to  enhancing 
the  safety  design  and  performance  of 
heavy  vehicles.  This  program  ptirallels 
and  complements  the  Agency's  and  the 
Federal  Highway  Administration  efforts 
to  address  the  in-use  operational  safety 
aspects  of  motor  carrier  operations  and 
commercial  driver  competency.  In  late 
1986  and  early  1987,  the  Agency 
published  two  report  (Truck  Occupant 
Protection,  DOT  HS  807  081,  and  Heavy 
Truck  Safety  Study.  DOT  HS  807  109, 
which  are  available  for  review  at  the 
NHTSA  Technical  Reference  ENvision, 
Room  5110,  weekdays  between  the 
hours  of  9:30  AM  and  4:00  PM)  in 
response  to  a  Congressional  directive 


similar  to  the  one  now  being  addressed. 
Those  reports  were  developed  as  part  of 
consensus-building  effort  with  industry 
and  other  affected  and  interested  parties 
to  identify  priority  topics  of  research. 
Four  such  topics  were  identified:  brake 
system  performance,  handling/stability/ 
controllability,  truck  occupant 
protection,  and  truck  aggressivity  in 
truck/car  collisions.  Work  has  since 
been  completed  on  many  of  the  sub 
issues  that  were  included  under  these 
broad  topic  headings. 

For  example,  the  Agency  completed 
an  extensive  program  of  both  vehicle 
performance  testing  and  in-service 
evaluation  of  the  durability/reliability/ 
maintainability  of  antilock  braking 
systems  for  heavy  vehicles,  which 
culminated  in  the  development  of 
proposed  revisions  to  the  braking 
performance  requirements  for  heavy 
vehicles  contained  in  Federal  Motor 
Vehicle  Safety  Standards  (FMVSS)  121 
and  135.  Likewise,  the  Agency  is 
working  cooperatively  with  industry, 
under  the  auspices  of  the  Society  of 
Automotive  Engineers  (SAE),  to  support 
research  whose  ultimate  goal  is  the 
development  of  a  number  of  consensus 
Recommended  Test  Procedures  to  assess 
the  performance  of  occupant  restraints, 
the  occupant  impact  attenuation 
properties  of  cab  interior  surfaces/ 
steering  wheels,  and  the  structural 
integrity  of  truck  cabs.  That  work  is 
nearing  completion.  Also,  the  agency 
culminated  a  substantial  portion  of  the 
work  it  had  sponsored  on  handling/ 
stability  over  a  10  year  period,  by 
developing  analysis  and  testing 
procedures  for  assessing  the  rollover 
propensity  of  tractors  and  trailers,  as 
well  as  the  rearward  lateral  acceleration 
amplification  tendencies  of  multiple 
trailer  combination-unit  trucks  making 
abrupt  lane  change  maneuvers. 

While  the  agency  continues  to  believe 
it  will  be  necessary  to  focus  some  of  its 
heavy  vehicle  research  resources  on 
braking,  handling/stability,  and  truck 
occupant  protection,  it  believes  there 
are  additional  new  opportunities  to 
further  reduce  the  number  of  heavy 
vehicle  crashes,  and  their  consequences, 
through  the  application  and  use  of 
advanced  electronics  and 
communications  technologies  in 
colUsion  avoidance  warning/control 
system  applications,  by  integrating 
human  factors  research  findings  into 
heavy  vehicle  cab  system  and 
information  display  designs,  and  by 
continuing  to  seek  practical  means  of 
reducing  truck  aggressivity  in  car/truck 
collisions. 

Accordingly,  the  agency  seeks 
comments  about  the  appropriateness  of 
content  of  the  broad  areas  of  research 


outlined  above,  as  well  as  suggestions 
for  the  content  of  programs  addressing 
these  subjects.  Additional  ideas  for 
specific  topics  of  research  or  broad 
subject  areas  which  warrant  further 
attention  are  also  sought. 

Issued  on:  January  17, 1995. 
George  L.  Parker, 

Associate  Administrator  for  Research  and 
Development. 

IFR  Doc.  95-1610  Filed  1-20-95;  8:45  ami 
BILUNQ  CODE  491fr-6»-M 


[Docket  No.  94-27;  Notice  2] 

Denial  of  Petition  for  Import  Eligibility 
Decision 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  under  49 
U.S.C.  30141  (a)(B)  (formerly  section 
108(c)(3)(C)(i)(II)  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  (the  Act)), 
the  petition,  which  was  submitted  by 
G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana,  California  (B&K),  a  registered 
importer  of  motor  vehicles,  requested 
NHTSA  to  decide  that  a  1985  Ferrari 
412  passenger  car  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  ehgible  for 
importation  into  the  United  States 
because  its  safety  features  comply  with, 
or  are  capable  of  being  altered  to  comply 
with,  those  standards  based  on 
destructive  test  information  or  other 
evidence  the  Secretary  of  Transportation 
decided  in  adeauate. 

NHTA  publisned  a  notice  in  the 
Federal  Register  on  April  25,  1994  (59 
FR  19745)  that  contained  a  thorough 
description  of  the  petition,  and  solicited 
public  comments  upon  it.  No  comments 
were  received  in  response  to  this  notice 

Following  publication  of  the  notice, 
NHTSA  requested  G&K  to  submit  test 
data  or  other  information  to  demonstrate 
that  the  1985  Ferrari  412  is  capable  of 
being  altered  to  comply  with  the 
crashworthiness  requirements  of 
Standard  Nos.  208  Occupant  Crash 
Protection  and  301  Fuel  System 
Integrity  G&K  was  unable  to  submit  this 
information  to  NHTSA.  Accordingly, 
NHTSA  has  concluded  that  the  petition 
does  not  clearly  demonstrate  that  the 
non-U. S.  certified  1985  Farrari  412  is 
eligible  for  importation.  The  petition 
must  therefore  be  denied  imder  49  CFR 
593.7(e). 

In  accordance  with  49  U.S.C. 
30141(b)(1)  (formerly  section 
108(c)(3)(C)(ii)  of  the  Act),  NHTSA  will 
not  consider  a  new  import  eUgibility 
petition  covering  this  vehicle  until  at 
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least!  three  months  from  the  date  of  this 
notice. 

AufOiority:  49  U.S  C.  30141(a)(1)(B)  and 
(b)(lj;  49  CFR  593.7:  delegations  of  authoritv 
at  49!CrR  1.50  and  501,8. 

IssiJed  on:  January  17. 1995 
VVilliem  A.  Boehly. 

Associate  Administrator  for  Enforcement. 
!FR  Doc.  95-1592  Filed  1-20-95;  8:45  ami 
BILUNQ  CODE  491fr-69-U 

— 14 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Applications  for  Modification  of 
Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption 

AGENCY:  Research  and  Special  Programs 
.Administration.  DOT. 

ACTION:  List  of  applications  for 
modification  of  exemptions  or 


applications  to  become  a  party  to  <in 
exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation  s 
Hazardous  Materials  Regulations  (49 
CFR  part  107.  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  roceived 
thn  applications  described  herein.  This 
noticR  is  abbreviated  to  expedite 
docketing  and  pubUc  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
.  Federal  Register  publications,  thov  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g  ti.i 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mf-de  of  transportation.  (^U:.] 
are  described  in  footnotes  to  the 
application  number.  Application 


numbers  with  suffix  "X"  denote  a 
modification  request.  Application 
numbers  with  the  suffix  "P'  denote  • 
party  to  request.  These  applications 
have  been  separated  from  the  nrw 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comments  must  \>e  recei\ed  itc 
or  before  February  T.  1995. 
ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs 
Administration.  U.S  Department  of 
Transportation.  Washington.  DC  20590 

Comments  should  refer  to  the 
application  number  and  be  submittfil  in 
triplicate,  if  confirmation  of  receipt  of 
co.mments  is  desired,  include  a  sell- 
addressed  stamped  postcard  show-ng 
the  exemption  number 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  a\  aihii)lf 
for  inspection  in  the  Dockets  I  !.;t. 
Room  8426.  Nassif  Building.  400  ":;i 
Street  SW..  Washington.  DC. 


Application 
No. 


969&-X  . 
1058&-X 
11021-X 
11 281 -X 
l-X 


ii32i'-; 

f'Wo 


Applicant 


Renewal  of 
exemption 


Fluoroware.  Inc.,  Chaska,  MN  (see  footnote  (1) '      ' 

Monsanto.  St.  Louis,  MO  (see  footnote  (2) [ !1Z!!!!!^!!!!!!!.7  !I ! I 

Union  Pacific  System,  Omaha.  NE  (see  footnote  (3)  ^!  • '."^"'"ilZ!!!"!'"!!!"!"!!!!!!!!."!!"™.!^!      ' 

E.I.  du  Pont  de  Nemours  &  Company.  Inc.,  Wilmington.  DE  (see  footnote  (•!)  .'.''^'..''''""'""'^. I 

E.I.  du  Pont  de  Nemours  &  Company,  Inc.,  Wilmington,  DE  (see  footnote  (5)  i!.!!'!!!"!.!"!!!!^  !! I 


9596 
10589 
11021 
11281 
V321 


To  modify  exemption  to  provide  for  design  cfianges  to  non-DOT  specification  rotationally  molded  teflon  PFA  paO'aqinq  for  transDC'iina  haz- 
ardous matenals.  •-        ^   ^  ^       » 

(2)  To  modify  the  exemption  to  provide  for  various  changes  to  Packagingfs)  and  Safety  Control  Measures  under  it^m  7 

(3)  To  nrodify  exemption  to  provide  for  additional  tank  cars  GATX  93328  ard  93323  constructed  to  specification  CGTuSCoCA  tor  ps-  in 
transporting  methane,  refrigerated  liquid.  Division  2.1. 

W  To  modify  the  exemption  to  provide  for  rail  and  cargo  vessel  as  additional  modes  of  transportation  for  fansportinq  Class  8  a-^d  D.vis'on  5  i 
material  in  uninsulated  and  portable  tanks.  r-        ^ 

(5)To  modify  exemption  to  provide  for  rail  and  cargo  vessel  as  additional  .modes  of  tra.-^sportation  for  use  m  transportmq  Cuis-cn  6  '  rr.a'era! 
in  uninsulated  DOT  specification  cargo  tanks  and  portable  tanks.  >^     j  ^       a.c  a 


Applipation 


2709JP  .... 

3126i-P  

5022-1-P  

57044?  

6293-fP  

669HP  

6691-iP  

6691-lP  

76944p  

8236-fP  

62644?  

82554P  

6273-?  

827^P  

8451-ip  

8451-P  

S451-.P  

S957-iP  

9275-IP  

94434P  

9723-iP  

9723-|P  

99774p  

10094-P  ... 
'068fihP  ... 
10751^'P  ... 
1118SHP  - 


Applicant 


Pates  to 
e'e'^.pt'on 


PA 


Alliant  Techsystems,  Inc.,  New  Brighton.  MM 
Alliant  Techsystems,  Inc.,  New  Brighton.  MN 
Alliant  Techsystems,  Inc.,  New  Bnghton,  WN 
Alliant  Techsystsms,  Inc.,  New  Brighton,  MN 
Alliant  Techsystems,  Inc.,  New  Bnghton,  MN 
Raimy  Corporation,  d-b/a  Welders  Supply,  Ene. 

Ohio  Air  Products  of  Canton,  Inc..  Canton.  OH  

Wolfenden  Industries,  Inc.,  Cleveland.  OH  , :.,...., 

E-Systems  Motek  Division,  Van  Nuys.  CA  ...: 

Howard  Ternes  Packing  Company.  Reoford.  Ml  

Alliant  Techsystems.  inc..  New  Brighton,  MN ;•. 

Alliant  Techsystems,  Inc.,  New  Brighten,  MN  .: 

Howard  Temes  Packing  Company,  Reoford,  Ml  

Chrysler  Corporation,  Center  Line,  Ml  

Remington  Arms  Co.,  Inc..  Wilmington,  CTE _ 

Owen  Oil  Tools,  Inc.,  Fort  Worth,  TX „ 

Organic  Technology,  inc..  Fort  Wcth.  TX  ._,: 

Alliant  Techsystems,  Inc.,  New  Brighton.  MN  '. 

Ungerer  &  Company,  Lincoln  Park,  NJ 

Alliant  Techsystems.  Inc..  New  Brighton.  MN 

ETSS  of  Ohio.  Inc..  New  Carlisle,  OH  

Clean  Venture,  Inc..  Elizat)eth,  NJ  

Alliant  Techsystems.  Inc..  New  Brighton.  MN  

Alliant  Techsystems,  Inc.,  New  Brighton,  MN 

Kenai  Air  Alaska,  Inc.,  Kenai,  AK 

ETI  Explosives  Technologies  International,  Inc.,  Wilmington,  DE 
Chrysler  Corporation,  Center  Line,  Ml  


2~09 

•'26 

5022 

570-1 

6293 

5:91  - 

669* 

659' 

S236 

825> 

&2'J5 

8273 

3273 

2451 

5-5' 

8:5- 

6S67 

5275 

94J3 

9723 

5723 

9977 
■C057 
10588 
1C751 
'•133 
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IMI 


Application 


11189-P 
11260-P 
11363-P 


Applicant 


Howard  Ternes  Packing  Company,  Redford,  Ml 
Texas  Instruments  Incorporated,  Attleboro,  MA 
Oncer  Incorporated,  Gaithersburg,  MD 


Parties  to 
exemption 


11189 
11260 
11363 


This  notice  of  receipt  of  applications 
for  modification  of  exemptions  and  for 
party  to  an  exemption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington.  DC.  on  Januan- 17, 
1905. 

J.  Suzanne  Hedgepeth, 
Acting  Director.  Office  of  Hazardous 
Materials  Exemptions  and  Approvals. 
|FR  Doc.  95-1574  Filed  1-20-95;  8:45  am] 

BILLING  CODE  4910-60-M 


Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 


ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carr\  ing 
aircraft. 

New  Exemptions 


DATES:  Comments  must  be  received  on 
or  before  Februar>'  22, 1995. 

ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit, 
Room  8426.  Nassif  Building,  400  7lh 
Street  SVV.,  Washington,  DC. 


Application 
No. 


11361-N  ... 
11363-N  ... 

11364-N  ... 
11365-N  ... 
11366-N  ... 


1137W4  .. 

11372-N  .. 
11373-N  .. 

•'1374-N  .. 

11375-N  .. 

11376-N  .. 


Applicant 


Novacor  Chemicals. 
Inc.,  Indian  Or- 
chard, MA. 

Appligene,  Inc., 
Pleasanton,  CA. 


Staveley  Instru- 
ments, Inc., 
Kennewick,  WA. 

Akzo  Nob)el  Chemi- 
cals, Inc.,  Chi- 
cago. IL. 

Omni  Air  Express, 
Tulsa,  OK. 


Liquid  Carbonic  Bulk 
Gases,  Bozrah, 
CT. 

Amerex  Corp., 
Trussville,  AL. 

Los  Angeles  Chemi- 
cal Co.,  South 
Gate,  CA. 

J.T.  Baker,  Inc.,  Phil- 
llpsburg,  NJ. 

Oceaneering  Space 
Systems.  Houston, 
TX. 

Ashland  Chemical 
Co..  Dublin,  OH. 


Regulation(s)  af- 
fected 


49  CFR 

174.67(a)(2), 
174.67(i). 

49  CFR  172.203, 
172.400,  172.402, 
172.504,  173.153, 
173.202,  173.203, 
173.25,  175.3. 

49  CFR  172.101, 
173.115(b)(1). 

49  CFR  176.83 


49  CFR  171.11. 

172.101, 

172.204(c)(3), 

173.27, 

175.30(a)(1). 

175.320(b).  Part 

107,  Appendix  B. 
49  CFR  172.101 

Note  (k),  4. 

49  CFR 

173.34(e)(1)(iii). 
49  CFR  177.848(d) 


49  CFR  173.158(e) 


49  CFR  178.57 


Nature  of  exemption  thereof 


49  CFR  173.200 


To  authorize  rail  cars  containing  Class  3  material  to  remain  attached  to  connectors 
without  the  physical  preserKe  of  an  unloader  and  to  be  exempt  from  the  hand 
brakes  and  wheels  block  requirement,  (mode  2) 

To  authorize  transportation  of  limited  quantities  of  phenol  solution.  Division  6.1 ,  not 
to  exceed  32  ounces  in  glass  containers  overpacked  in  polyethylene  film  bag  in- 
side poly  cylinders  to  be  shipped  without  required  lat>els.  (mode  1,2) 


To  authorize  transportation  in  commerce  of  x-ray  tubeheads  pressurized  at  52  psig 
containing  sulfur  hexafluoride.  Division  2.2  in  specially  design  packaging,  (modes 
1,5) 

To  authorize  transportation  in  commerce  of  Division  4.2  and  4.3  materials  m  the 
same  cargo  transport  unit,  (nrxxde  3) 

To  authorize  transportation  in  commerce  of  Division  i.i,  1.2,  1.3  and  1.4  explosives 
that  are  not  permitted  for  shipment  by  air  or  are  in  quantities  greater  than  those 
prescribed,  (mode  4) 


To  authorize  transportation  in  commerce  of  liquid  oxygen  aboard  passenger  femes, 
(modes  1.3) 

To  authorize  an  alternate  method  of  marking  hydrostatic  test  data  on  4B,  4BvV  and 
4B240ET  cylinders  used  as  fire  extinguishers,  (modes  1 .  2,  3,  4,  5) 

To  authorize  transportation  in  commerce  of  spontaneously  combustible  materials. 
Division  4.2  with  Class  8  material  in  the  same  transport  vehicles,  (mode  i ) 

To  authorize  transportation  in  commerce  of  small  quantities  of  nitric  acid  (69-72°c) 
in  inner  teflon  bottles  not  to  exceed  2500  ml  encased  in  polyethylene  bags  inside 
sealed  glass  jars  overpacked  in  4G  fit)ert)oard  twxes.  (modes  l ,  2,  3,  4) 

To  authorize  the  manufacture,  marking  and  sale  of  a  breathing  and  cooling  system 
consisting  of  a  non-specification  cylinder,  comparable  to  a  DOT  Specification  4L 
cylinder,  containing  a  Division  2.2  material,  (modes  1 ,  2,  3,  4,  5) 

To  authorize  transportation  in  commerce  of  coating  solutions,  Class  3,  material  m 
55-gallon  UN  specification  1A2.Y1.4  100  openhead  steel  drums,  (modes  i,  2) 


New  Exemptions— Continued 


Application 
No. 


113'8-N 


Il3a0-N  .. 


()-^ 


ii3ai-N  ... 

113112-N  ... 

113(13-N  ... 

113$4-N  ... 


Applicant 


NASA,  Washington. 
DC. 


Western  Atlas  Inter- 
national, Houston. 
TX. 

Nuclear  Containers. 
Inc.,  Elizabethton, 
TN. 

Structural  Compos- 
ites Industries.  Po- 
mona, CA. 

NASA.  Washington, 
DC. 

Eagle-Picher  Indus- 
tries, Inc.,  Joplin, 
MO. 


Regulation(s)  af- 
fected 


49  CFR  173.201, 
173.226,  173.227, 
173.40.  178.61- 
20,  178.61-5. 

49  CFR  173.34(d), 
178.37-13, 
178.37-15, 
178.37-5. 

49  CFR  178.356  


49  CFR 

173.302(a)(5). 

173.34.  175.3. 

178.46. 
49  CFR  173.336 


Nature  of  exemption  thereof 


49  CFR  173.159(G) 


To  authorize  transportation  m  commerce  of  certain  hazardous  mate'ias  in  stainless 
steel  cylinders  conforming  to  D0T-4B  A/  specification,  (mode  1 1 

To  authorize  transportation  iri  commerce  of  compressed  hydrocarbon  gases.  Divi- 
sion 2.1,  in  non-DOT  specification  seamless  steel  cylinder  with  a  service  pres- 
sure of  20,000  psi  equipped  without  safety  device  similar  to  DOT  Specification 
3AA  cylinders,  (modes  1 .  2,  3,  4) 

To  authorize  the  manufacture,  marking  and  sale  of  modified  DOT  Specfication 
20PF-1/2/3  overpacks  suitable  packaging  for  cylinders  which  carry  uranium 
hexafluoride  fissile  material,  (modes  i,  2,  3,  4.  5) 

To  authorize  the  manufacture,  marking  and  sale  of  non-DOT  specification  fiber  rein- 
forced plastic  hoop  wrapped  composite  cylinders  for  use  m  transporting  certain 
compressed  gases  classed  m  Division  2.'  and  2.2.  (modes  i.  2,  3.  4.  5) 

To  authonze  transportation  in  commerce  of  non-DOT  specification  staimess  cyl- 
inders built  to  4BW  Specification,  30  gallon  (250  pound  water  capacity)  300  psig 
for  use  in  transportation  dinitrogen  tetroxide,  liquefied,  (mode  ' ) 

To  authorize  transportation  in  commerce  of  ntckei-hydrogen  SPV  batteries  m  spe- 
cially designed  packaging,  (modes  1.4^ 


,n,!i'^'^l-  I?!?®  °'  Application  No.  10429-X  Naico  Chemical  Company  that  appeared  at  page  60680  of  the  Federal  Register  for  November  25 
^994,  should  have  appea.-ed  as  follows:  To  modify  exemption  to  provide  for  2iA  intermediate  bulk  containers  for  use  m  transoortina  Class  3  and 
8  matenal.  ^ 

Notice  of  Application  No.  11349-N  City  of  Houston  that  appeared  at  page  60679  of  the  Fsj~=:..  RE3  3-=a  for  November  25   ■«^94   s-o   a 
have  appeared  11 351 -N  City  of  Houston  .    - 


Thisi 


is  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Fart  107  of  the 
Hazardous  Materials  Transportations 
.\ct  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington.  DC.  on  January  \7. 
1993 

].  Siizanne  Hedgepeth, 
.^ctitig  Director,  Office  of  Hazardous 
\fatirials  Exemptions  and  Approvals. 
|FR  Doc.  95-1575  Filed  1-20-95;  8:45  am] 
BILLING  CODE  4910-60-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Fee  Schedules  for  the  Issuance  of 
Definitive  Securities  and  TREASURY 
DIRECT  Securities  Accounts 

agency:  Bureau  of  the  Public  Debt. 
Fiscal  Service,  Treasurv 
action:  Notice. 

SUMMARY:  This  notice  aimounces  two 
schedules  of  fees  to  be  assessed  for 
marketable  Treasury  securities.  This 
assessment  of  fees  implements  a 
provision  of  the  Treasury,  Postal  Service 
and  General  Government 
Appropriations  Act  of  1995.  Treasurv 
will  collect  fees  to  offset  the  cost  of 
providing  services.  Fees  will  be  assessed 
for  each  definitive  security  issued  to 
customers,  and  for  armual  maintenance 
for  certain  TREASURY  DIRECT 
securities  accounts.  A  final  rule,  which 


authorizes  the  assessment  of  fees.  i> 
published  in  this  issue  of  the  Federal 
Register. 

EFFECTIVE  DATE:  This  notice  is  effective 
January  23,  1995.  However,  fees  will  be 
assessed  beginning  Januar\-  30,  1995,  for 
definitive  securities,  and  Mav  19,  1995. 
for  securities  accounts  in  the 
TREASURV  DIRECT  book-entry  system 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Parker.  Director.  Division  of 
Securities  Svstems,  Bureau  of  the  Public 
Debt  (304)  480-7761,  Susan  Klimas, 
Attorney -Adviser,  Office  of  the  Chief 
Counsel,  Bureau  of  the  Public  Debt  (304) 
480-5192 

SUPPLEMENTARY  INFORMATION:  The 
Treasury,  Postal  Service  and  General 
Government  Appropriations  Act  of  1995 
(Pub.L.  103-329).  authorizes  the 
Secretan,-  to  collect  a  fee  of  not  less  than 
546  for  each  definitive  securitv  issued  to 
customers.  The  legislation  also 
authorizes  the  Secretarv  to  collect  an 
annual  fee  for  each  TREASURY  DIRECT 
Investor  Account,  referred  to  in  the 
regulations  as  a  "Securities  account", 
holding  securities  which  exceed 
5100,000  in  par  value.  Congress  granted 
the  authority  to  assess  fees  to  enable  the 
Treasury  to  recover  the  costs  of 
providing  these  services  to  investors 

Fee  Schedule  for  Definitive  Securities 

Part  306  was  amended  by  a  final  rule 
published  separately  in  this  issue  of  the 
Federal  Register,  to  add  a  new  section 
306.24. 


This  section  providps  that  a  fee  will 
be  charged  for  each  definitive  securitv 
issued  en  a  transfer,  reissue,  exchange 
or  withdrawal  from  book-entrv.  or  th»' 
granting  of  relief  on  account  of  loss  or 
theft,  in  accordance  with  a  fee  schedule 
published  in  the  Federal  Register.  The 
fees  will  be  imposed  beginning  Januarv 
30.  1995.  and  the  fee  schedule  appears 
below  in  this  notice. 

Investors  requesting  a  transaction  that 
results  in  the  issue  of  a  registered  or 
bearer  Treasury  note  or  bond  will  be 
charged  a  fee  of  S50  for  each  new 
certificdtp  issued  Payment  in  the  form 
of  a  check  or  mon'^y  order,  pavable  to 
the  Federal  Reser\e  Bank  processing  the 
transaction,  must  accompany  the 
request.  .-\ny  request  submitted  without 
the  fee  pe>-nient  will  be  returned  to  the 
investor  Payments  from  depository 
institutions  may  be  debited  from  the 
reserve  acco^ont  maintained  bv  the 
institution  at  the  appropriate  Federal 
Reserve  Ba.-ik. 

Fee  Schedule  for  Securities  in  the 
TREASURY  DIRECT  Book-entr> 
System 

31  CFR  Part  357.  which  governs 
Treasui-v  securities  held  in  the     « 
TREASURV  DIRECT  book-entr>  system, 
was  amended  to  add  a  new  paragraph  (f) 
to  Section  357.20.  Paragraph  (f)  provides 
that  accounts  holding  securities  above  a 
stipulated  par  amount  will  be  charged  a 
fee  in  accordance  with  a  fee  schedule 
published  in  the  Federal  Register  The 
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fees  will  be  imposed  as  of  May  19.  1995. 
and  the  fee  schedule  applicable  appears 
below  in  this  notice. 

Each  TREASURY  DIRECT  Securities 
Account  which  exceeds  SIOO.OOO.  par 
value,  will  be  charged  an  annual  fee  of 
not  less  than  S25.  The  determination  as 
to  the  amount  of  the  fee  will  be  made 
annually. 

Dated:  Janua.'^  17.  199,5. 
Gerald  Murphy, 
Fif-cal  Assistant  Secretary 

Schedule  of  Fees  Assessed  for 
Marketable  Treasury  Securities 

The  fee  schedule  for  the  issuance  of 
a  definitive  security  is  as  follows: 

A  fee  of  $50  will  be  charged  for  each 
definitive  securitv  issued  on  a  transfer. 


reissue,  exchange  or  withdrawal  from 
book-entr\'  form,  or  as  a  result  of  the 
granting  of  relief  on  account  of  loss, 
theft,  destruction,  mutilation  or 
defacement.  Payment  of  the  fee  must 
accompany  the  request  for  the  issue  of 
securities  in  physical  form.  If  a  request 
results  in  the  issuance  of  more  than  one 
security,  the  amount  of  the  fee  is  arrived 
at  by  multiplying  the  number  of  pieces 
requested  by  $50.  The  fee  announced 
above  applies  beginning  January  30, 
1995. 

Schedule  of  Fees  for  TREASURY 
DIRECT  Book-entry  System  Accounts 

The  fee  schedule  for  TREASURY 
DIRECT  securities  accounts  is  as 
follows: 


Each  TREASURY  DIRECT  securities 
account  holding  Treasury  bonds,  notes 
and  bills,  pursuant  to  31  CFR  Part  357. 
that  exceeds  $100,000  in  par  amount 
will  be  charged  an  annual  maintenance 
fee  in  the  amount  of  $25.  For  1995.  this 
will  be  imposed  on  accounts  exceeding 
$100,000  in  par  amount  as  of  May  19, 
1995.  The  determination  as  to  what 
accounts  are  subject  to  the  fee  shall  be 
made  annually.  Each  account  holder 
will  be  individually  billed. 

IFR  Doc.  95-1595  Filed  1-20-95;  8:45  am] 
BILLING  CODE  4810-39-P 


Sunshine  Act  Meetings 


Thislfectton  of  the  FEDERAL  REGtSTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b<e)(3). 


DEPARTMENT  OF  ENERGY 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

Notice 

Till!  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Oovernment  in  the  Sunshine  Act 
(Pub.  L.  No.  94^09),  5  U.S.C.  552b: 
DATE  AND  TIME:  January  25, 1995, 10:00 
a.m. 

PLACE:  825  North  Capitol  Street  N.E., 
Room  9306,  Washington.  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONStOEBED:  Agenda. 

Note — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
LoisD.  Cashell,  Secretary.  Telephone 
(202)  208-0400.  For  a  recording  listing 
itemis  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda— Hydro,  623rd  Meeting- 
January  25,  1995.  Regular  Meeting  (10:00 

ii.m.)j  I 

CAH-|l. 
Pr(i^:t  No.  11151-014,  Energy  Alternatives 
c  (  North  America,  Inc. 
CAHfg. 

Project  No.  1.394-009,  Southern  California 
Edison  Coiftpany 

c:ah-3. 

Omitted 
CAH*4. 

Project  No.  10773-014,  Al.iska 
Aquaculture,  Inr„ 

c:ah^5. 

PiOjW  t  No.  10909-002,  Kinderhook  Uvdro, 
I)m;. 
CAH^. 

nn<  ket  No.  HH14-85-1-O01,  City  of  Idaho 
P.llls 
CAH-7. 

I^Ojw  t  No.  2727-036,  H.'ingor  Hydrw- 
Hlcrtrif:  Company 
CAHis. 

Projje(  1  No.s.  2436-019.  2447-018,  2448- 
025,  2449-017,  24.50-016,  2453-014  and 
21.580-029,  Consumers  Power  Company 
i:AH-f 
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Project  Nos.  2396-003,  2397-003,  2399- 
004  and  2400-003.  Central  Vermont 
Public  .Service  O)rporation 

Consent  Agenda — Electric 

CAE-1. 

Docket  No.  ER95-254-000,  lapoco,  kic. 
CJiE-2. 
Docket-No.  ER95-21 5-000,  Southern 
California  Edison  Company 
CAE-3. 
Docket  No.  EL95-1 3-000.  Indeck-Ilion 
Limited  Partnership  and  Power  City 
Partners,  L.P. 
CAE-4. 

Docket  Nos.  ER94-1 62.5-000  and  ER95- 
264-000.  Wisconsin  Electric  Power 
Companv 
(;AE-5. 
Docket  No.  ER94-1639-000,  Wisconsin 
Public  Service  Corporation 
CAE-6. 

Docket  Nos.  BL95-6-000  and  QF92-179- 
002.  Goal  Line.  L.P. 
CAE-7. 

Docket  No.  ER94-1143-000.  Interstate 
Power  Company 
CJVE-8. 

Docket  No.  TX94-4-001 ,  Tex-U  Electric 

Cooperative  of  Texas.  Inc. 
Docket  No.  ER94-1385-001,  West  Texas 
lJtilitie.s  Company 
CAE-9. 

Omitted 
CAE-1 0. 

Docket  Nos.  ER93-465-006.  ER93-922- 
004.  ER93-507-O03,  EL93-40-002, 
EL94-1 2-002  and  EL93-28-O02,  Florida 
Power  &  Light  Company 
CAE-1 1. 

Docket  No.  ES94-37-002,  Baltimore  Gas  & 
Electric  Company 

Consent  Agenda — Oil  and  Gas 

CAG-1. 

Docket  Nos.  CP92-1 82-007  and  RP95- 
103-000.  Florida  Gas  Transmission 
Companv 
CAG-2. 

Docket  Nos.  RP95-29-O01  and  002, 
Southern  Natural  Gas  Company 
CAG-3. 
Docket  No.  RP95-88-O00,  Tennessee  Gas 
Pipeline  Company 
CL\G-4. 

Docket  No.  RP95-89-000,  Tennessee  Gas 
Pipeline  Company 
CAG-5. 

Docket  No.  RP95-102-000,  Texas  Gas 
Transmission  Corporation 
CAG-6. 

Omitted 
CAG-7. 
Docket  No.  RP95-108-000,  Southern 
Natural  Gas  Company 
Cj\G-8. 

Docket  No.  RP95-1 12-000,  Tennessi>t>  Gas 
Pipeline  Company 
CAG-9. 


Federal  Register 

Vol.  60.  No.  14 

Monday,  January  23.  1^95 


Omitted 
CAG-1 0. 

Docket  No.  RP95-1 15-000.  CM", 
Transmission  Corporation 

c:ag-ii. 

Omitted 
C^G-12. 

Do<  ket  No.  TM95-3-1 7-000,  Texas  F:astern 

Transmission  Corpo.-ation 
(:AC^13. 

Docket  No.  RP94-343-002.  Nor  Am  (^as 

Transmission  Company 
CAC,-14. 
Docket  No.  RP95-104-000,  Mississippi 

River  Transmission  Qjrporation 

(:ac;-i5. 

Docket  No.  RP9.5-1 09-000,  Kern  River  CAis 

Transmission  ComiMny 
CAC^ie. 
Omitted 
CAG-1 7. 
Docket  No.  RP95-in-000,  Northwest 

Pipeline  &)rporation 
CAG-1 8. 
Omitted 
CAG-1 9. 
Docket  Nos.  RS92-87-(KM),  RPfl4-97-000 

and  RP94-1 11-000,  Transwestem 

Pipeline  Coirjpany 
CAG-20. 
Docket  No.  RP94-318-000,  Columbia  Gas 

Transmission  Corporation 
CAG-21. 

Docket  No.  PR9.3-4-000,  Transok.  Inc. 
CAG-22. 
Docket  No.  PR94-16-000.  Southern 

California  Gas  Company 
Docket  Nos.  CP92-481-000  and  PR93-11- 

000,  Northern  Illinois  Gas  Company 
CAG-23. 
Docket  Nos.  RP94-96-009  and  RP94-213- 

006.  CNG  Transmission  Corporation 
C^G-24. 
Docket  No.  RP95-2-000,  Williams  Natural 

Gas  Companv 
CAG-25. 
Docket  No.  RP93-36-009,  Natural  Gas  - 

Pipeline  Companv  of  America 
CAC^26. 
Docket  .No.  RP95-50-000,  Northwest 

Pipeline  Corporation 
CAG-27. 
Docket  Nos.  RP92-226-000,  003  and 

RS92-65-000,  Kern  River  Gas 

Transmission  Company 
CAG-28. 
Docket  No.  RP95-31-002.  National  Fuel' 

Gas  Supplv  Corporation 
CAG-29. 
Docket  No.  TM95-2-1 7-(X)l .  Texas  hasiern 

Transmission  Corporation 
CAG-30. 
Docket  No.  RP85-39-019,  WyominH 

Interstate  Companv.  Ltd. 
CAG-31. 
Docket  No.  RP93-1 86-003,  Carnegie 

Natural  Gas  Company 
CAG-32. 

Docket  No.  RP91-41-031.  RP9l-yo-oi;., 
TM91-1 2-21-006.  TM92-2-21-(K)7, 
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TM92-3-2 1-007.  TM92-9-21-006. 
TM92-10-21-005.  TM92-1 1-21-004 
and  TM93-5-2 1-003.  Columbia  Gas 
Transmission  Corporation 
CAG-33. 
Docket  No.  RP94-374-001.  Trunkline  Gas 
Company 
CAG-34. 
Docket  No.  RP94-423-001.  Texas  Gas 
Transmission  Corporation 
CAG-35. 
.    Docket  No.  RP94-286-001.  Richmond 

Power  Enterprise.  L.P. 
CAG-36. 
Docket  No.  RP94-331-003,  Questar 
Pipeline  Company 
CAG-37. 

Docket  No.  RP94-200-001 . 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-38. 

Omitted 
CAG-39. 

Docket  Nos.  RP94-246-001  and  RP94- 

288-001.  Williams  Natural  Gas  Company 
Docket  No.  RP94-355-001.  City  Utilities  of 
Springfield,  Missouri  v.  Williams 
Natural  Gas  Company 
CAG-40. 

Docket  Nos.  IS95-21-000.  IS95-22-000 
and  IS94-26-000,  et  al,  Kenai  Pipe  Line 
Company 
CAG^l. 
Docket  No.  GP94-19-000,  Oklahoma 
Corporation  Commission.  Tight    . 
Formation  Area  Determination.  FERC 
No.  JD94-01286T  (Oklahoma-57) 
CAG-42. 

Docket  No.  GP95-1-000.  State  of 
California.  Division  of  Oil  and  Gas.  Tight 
Formation  Area  Determination.  FERC 
No.  ID93-00528T  (Califomia-2) 
CAG-43. 
Docket  No.  MG88-2-006.  Algonquin  Gas 
Transmission  Company 


Docket  No.  MG95-1-000,  Algonquin  LNG. 
Inc. 
CAG— 44. 
Docket  No.  MG88-1 5-004.  Southern 

Natural  Gas  Company 
Docket  No.  MG88-16-003.  South  Georgia 
Natural  Gas  Company 
CAG-45. 
Docket  No.  RS92-23-028.  Tennessee  Gas 

Pipeline  Company 
Docket  No.  RS92-33-011.  East  Tennessee 
Natural  Gas  Company 
CAG-46. 

Docket  Nos.  CP94-36-000.  004  and  005. 

Arkla  Gathering  Service  Company 
Docket  Nos.  CP94-628-000  and  001 . 
NorAm  Gas  Transmission  Company 
CAG-47. 
Docket  No.  CP94-282-001.  Northwest 
Pipeline  Corporation 
CAG-48. 

Docket  No.  CP93-505-001 .  Panhandle 

Eastern  Pipe  Line  Company 
Docket  No.  CP93-506-O01 .  Panhandle 
Gathering  Company 
CAG-49. 

Docket  No.  CP94-137-001,  Tennessee  Gas 
Pipeline  Company 
CAG-50. 

Docket  No.  CP94-297-000;  CNG 
Transmission  Corporation 
CAG-51. 

Docket  No.  CP94-667-000.  Texas  Gas 
Transmission  Corporation 
CAG-52. 

Docket  No.  CP95-6 7-000.  Trunkline  Gas 
Company 
CAG-53. 
Docket  No.  CP93-255-000.  Tennessee  Gas 
Pipeline  Company 
CAG-54. 

Docket  No.  CP93-324-O00.  Natural  Gas 
Pipeline  Company  of  America 
CAG-55. 

Docket  No.  CP94-3.53-000.  Questar 
Pipeline  Company 
C\G-56. 


Docket  Nos.  CP92-188-000.  001  and 
CP91-2315-000.  Boston  Gas  Company 
Docket  No.  CP91-3236-000.  Distrigas  of 
Massachusetts  Corporation  i 

CAG-57. 

Docket  Nos.  CP93-613-000.  001.  CP93- 
673-000  and  001.  Northwest  Pipeline 
Corporation 
CAG-58. 
Docket  No.  CP95-7-00O.  Questar  Pipeline 
Compainy 
CAG-59. 

Docket  No.  CP91-23 15-003.  Boston  Gas 
Company 
CAG-60. 

Docket  Nos.  CP93-232-001.  CP93-256-001 
and  CP93-275-001.  Alabama-Tennessee 
Natural  Gas  Company 

Hydro  Agenda 

H-1. 
Reserved 

Electric  Agenda 

E-1. 
Docket  No.  TX94-9-O00,  Borough  of 
Zelienople.  Pennsylvania.  Order  on 
transmission  service. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Reserved 

//.  Pipeline  Certificate  Matters 

PC-1. 

Reserved 

Dated:  Ianuar>'  18, 1995. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  95-1709  Filed  1-19-95;  11:32  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  conections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611,  672,  and  676 
[Docket  No.  94125(M350;  I.D.  112894A] 

Foreign  Fishing;  Groundfish  of  the 
Gulf  of  Alaska;  Limited  Access 
Management  of  Federal  Fisheries  In 
and  Off  of  Alaska 

Correction 

In  proposed  rule  document  94-:n4()0 
beginning  on  page  65990  in  the  issue  of 
Thursday.  December  22, 1994,  make  the 
following  corrections: 

On  page  65993,  in  the  table,  in  the 
firsit  column,  the  information  for  "Other 
species"  should  appear  as  follows: 
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(a)  '•NA">"  should  appear  i;i  the  third 
column; 

(b)  "15.535"  should  (ippcar  in  the 
fourth  column;  and 

(c)  "3.884"  shoul<l  appear  in  the  fifth 
column. 

BILUNG  CODE  1S0S-01-O 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chapter  301 

[FTR  Amendment  4i] 
RIN  3090-AF55 

Federal  Travel  Regulation;  Maximum 
Per  Diem  Rates 

Correction 

In  rule  document  94-31244  ix'ginning 
on  page  65682  in  the  issue  of  Tuesday. 
December  20, 1994,  make  the  following 
i;orrection: 

Appendix  A  to  Chapter  301    [Anwnded] 

In  Appendix  A  to  Chapter  301 ,  on 
page  65685,  in  the  Key  city  entry  for 
Atlanta,  Georgia,  in  the  Maximum  per 
iliem  rate  entr\-  the  nuniber  should  read 
"119" 


INTERSTATE  COMMMERCE 
COMMISSION 

49  CFR  Part  1002 

[Ex  Parte  No.  246  (Sub-No.13)] 

Regulations  Governing  Fees  For 
Services  Performed  in  Connection 
With  Licensing  and  Related  Services — 
1995  Update 

Correction 

In  rule  doc  ument  94-32071  beginning 
on  page  67642  in  the  issue  of  Friday, 
December  30,  1994,  make  the  following 
corr<K;tions: 

§1002.2    [Corrected] 

On  pag.;  67645,  in  t?  1002.2(f).  in  iho 
table,  in  the  first  column: 

1.  Under  Part  VII,  in  entr\  (t)2)(i).  in 
the  second  line,  "proceedings"  should 
read  "pror  eeding". 

2.  Under  Fart  VIII.  in  entry  (77)(i),  in- 
the  first  line,  inst^rt  "bodily"  bffon' 
"injury". 

3.  Under  Tart  IX,  in  entries  (KM )!iv) 
and  (vii)  on  page  67646,  "Sourrc  Qxles" 
should  R'.id  "Source  Codes". 

BILUNG  CODE  1 505-01 -O 


s 


Monday 
January  23,  1995 


S  S  B 

f  1 M  1 

■ft                      ^  ^w^ 

■i  Hi  ^ 


Part  II 


Department  of 
Energy 


Office  of  Energy  Efficiency  and 
Renewable  Energy 


10  CFR  Part  440 

Weatherization  Assistance  Program  for 

Low-Income  Persons;  Proposed  Rule 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  440 

[Docket  No.  EE-RM-9S-4011 

Weatherization  Assistance  Program  for 
Low-Income  Persons 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking 
and  public  hearing.  


SUMMARY:  The  Department  of  Energy 
(DOE)  is  today  publishing  a  notice  of 
proposed  rulemaking  to  amend  the 
regulations  for  the  Weatherization 
Assistance  Program  for  Low-Income 
Persons  to  propose  changes  to  the 
formula  used  to  distribute  funds  among 
the  States  under  the  Program.  Pursuant 
to  the  Conference  Report  on  the 
Department  of  Interior  and  Related 
Agencies  Appropriations  Act,  1995, 
DOE  proposes  to  change  the  formula  in 
order  to  increase  the  overall  equity, 
among  the  States,  of  fund  allocations 
under  the  program  regulations,  while  at 
the  same  time  preserving  existing  State 
program  capabilities.  The  proposed 
formula  change  proposed  by  DOE 
addresses  several  key  concerns 
e.xpressed  by  many  States.  The  criteria 
used  in  the  proposed  formula  would 
reflect:  Number  of  low-income 
households  by  State;  climatic  conditions 
using  weather  data  by  State;  and 
residential  energy  expenditures  by  low- 
income  households  by  State. 
DATES:  Written  comments  (6  copies  and. 
if  possible,  a  computer  disk — WP  5.1) 
must  be  received  by  the  Department  on 
or  before  March  9,  1995.  Oral  views, 
data  and  arguments  may  be  presented  at 
public  hearings  to  be  held  in  San 
Francisco,  CA  beginning  at  5  p.m.  on 
January-  23.  1995  and  in  Washington,  DC 
beginning  at  9:30  a.m.  on  February  14. 
1995. 

Request  to  speak  at  the  hearing  in  San 
Francisco,  CA  must  be  ret;eived  no  later 
than  4  p.m.  on  January  19, 1995. 
Request  to  speak  at  the  hearing  in 
Washington,  DC  must  be  re<:eived  no 
later  than  4  p.m.  on  February  10, 1995. 
The  length  of  each  presentation  is 
limited  to  10  minutes. 
ADDRESSES:  All  written  comments  (fi 
copies)  and  requests  to  speak  at  the 
hearing  should  be  addressed  to:  U.S. 
Department  of  Energy.  Office  of  Energy 
Efficiency  and  Renewable  Energy,  EE- 
532  WAP  Rulemaking,  Docket  No.  EE- 
RM-95-401, 1000  Independence 
Avenue  SW.,  Washington.  DC  20585. 
(202)  586-3012.  In  the  event  any  person 
rt'ishing  to  .submit  a  written  comment 


cannot  provide  six  copies,  alternative 
arrangements  can  be  made  in  advance 
by  calling  the  phone  number  referenced 
above. 

The  hearings  will  be  held  at  the 
following  locations:  Washington  DC 
hearing  at  U.S.  Department  of  Energy. 
1000  Independence  Avenue  SW..  Room 
lE-245  beginning  at  9:30  a.m.  San 
Francisco.  CA  hearing  at  San  Francisco 
Hilton.  Continental  Ballroom  4.  333 
O'Farrell,  San  Francisco.  CA  beginning 
at  5  p.m. 

Copies  of  the  transcript  of  the  public 
hearing  arrd  written  comments  received 
may  be  read  at  the  DOE  Freedom  of 
Information  Reading  Room.  U.S. 
Department  of  Energy.  Room  lE-190. 
1000  Independence  Avenue  SW.. 
Washington  DC  20585.  (202)  586-6020 
between  the  hours  of  9  a.m.  and  4  p.m. 
Monday  through  Friday,  except 
holidays.  For  more  information 
concerning  public  participation  in  this 
rulemaking  proceeding  see  section  titled 
"Opportunity  for  Public  Comment"  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Reamy  or  Henry  Clarius,  Weatherization 
Assistance  Program  Division.  U.S. 
Department  of  Energy,  Mail  Stop  EE- 
532. 1000  Independence  Avenue  SW.. 
Washington,  DC  20585,  (202)  426-1698. 

Vivian  Lewis,  Office  of  General 
Counsel.  Mail  Stop  GC-72.  6B-256. 
1000  Independence  Avenue  SW.. 
Washington,  DC  20585,  (202)  586-9507. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Since  1976,  the  Department  of  Energy 
has  operated  the  nation's  largest  energy 
ciinservation  program — the 
Weatherization  Assistance  Program  for 
Low-Income  Persons  (Program) 
pursuant  to  Title  III  of  the  Energy 
Conservation  and  Production  Act  (Act). 
42  U.S.C.  6861.  et  .seq.  Section  411  of 
the  Act,  42  U.S.C.  6861,  provides  that 
the  Program  is  "to  develop  and 
implement  a  weatherization  assistance 
program  to  increase  the  energy 
efficiency  of  dwellings  owned  or 
occupied  by  low-income  persons, 
reduce  their  total  residential  energy 
expenditures,  and  improve  their  health 
and  safety,  especially  low-income 
persons  who  are  particularly  vulnerable 
.such  as  the  elderly,  the  handicapped, 
and  c-hildren." 

The  Program  is  administered  in  all  50 
States,  and  the  District  of  Columbia,  and 
by  certain  Indian  tribes,  which  in  turn 
fund  nearly  1,200  local  agencies  to 
provide  weatherization  services  to 
eligible  low-income  persons.  Based  on 
priorities  identified  by  energy  audits 
conducted  by  local  agencies  and  other 


weatherization  service  providers,  energy- 
efficiency  measures  are  installed, 
including  modifications  to  the  heating 
and  cooling  systems.  The  overall 
condition  of  the  dwellings  weatherized 
is  usually  poor,  resulting  in  high  energy 
bills.  If  the  low-income  residents  cannot 
afford  to  pay  expensive  fuel  bills,  the 
occupants,  who  may  be  children, 
elderly  or  persons  with  disabilities,  may 
be  rendered  homeless  because  they 
cannot  afford  alternative 
accommodations.  Weatherization  and 
incidental  repair  of  such  dwellings  help 
keep  low-income  people  in  their  homes. 

Tne  Department  of  Energy  (DOE  or 
Department)  today  proposes  to  change 
the  formula  used  to  distribute  funds 
under  the  Weatherization  Assistance 
Program  for  Low-Income  Persons,  which 
is  codified  in  10  CFR  part  440.  The 
Program  is  also  subject  to  the  DOE 
general  financial  assistance  regulations 
in  10  CFR  part  600. 

In  the  Conference  Report  (H.R.  Conf 
Rep.  No.  103-740.  103rd  Cong.,  2nd 
Sess.  (1994)  on  the  Department  of 
Interior  and  Related  Agencies 
Appropriations  Act,  1995  Pub.  L.  103- 
332,  the  conference  committee  stated 
that  sufficient  hinds  were  being  made 
available  to  permit  DOE  to  revise  the 
formula.  The  intent  of  the  Congress  was 
to  provide  warmer-weather  States  a 
greater  share  of  the  funding,  while 
protet:ting  the  Program  capacity 
developed  over  the  years  by  colder- 
weather  States.  DOE  believes  that  the 
proposed  formula  satisfies  this  intent 
and  is  consistent  with  the  requirements 
of  the  Act. 

The  Act  requires  DOE  to  allocate 
funds  to  States  based  on  the  relative 
need  for  weatherization  assistance 
among  low-income  persons  throughout 
the  States,  taking  into  account  the 
following  factors:  (1)  the  number  of 
dwelling  units  to  be  weatherized;  (2)  the 
climatic  conditions  in  each  State  which 
may  include  annual  degree  days;  (3)  the 
various  types  of  weatheriziition  work  to 
be  done;  and  (4)  other  factors  as 
determined  by  DOE.  such  as  the  cost  of 
heating  and  cooling.  42  U.S.C.  f)8fi4(a). 
In  order  to  alloi:ate  funds  each  year. 
DOE  applies  the  formula  in  10  CFR 
44().  10  to  the  amount  of  funds 
remaining  after  training  and  tecliniral 
assistance  funds  are  subtracted  from  the 
annual  appropriation.  The  <:urrent 
formula  establishes  for  each  State  a 
minimum  base  grant  level  of  SIOO.OOO 
(Alaska  receives  an  additional 
$100,000).  The  remaining  available 
funds  are  allocated  by  a  mathematical 
formula  which  takes  into  acc;ount 
heating/cooling  degree  days,  total 
residential  energy  use  for  space  heating/ 
cooling,  the  number  of  low-income 
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owner-occupied  dwelling  units,  and  the 
number  of  low-income  renter  occupied 
dwelling  units  in  the  State.  10  CFR 
440.10(b).  This  basic  formula  has 
remained  unchanged  since  1977.  Data 
used  in  the  formula  for  weather, 
residential  energy  use,  and  population 
have  been  updated  several  times.  The 
formula  data  for  program  year  1993 
were  updated  to  include  the  1990 
census  data. 

Over  the  years,  many  of  the  warmer- 
weather  States  have  maintained  that  the 
current  Program  formula  does  not 
provide  them  an  appropriate  share  of 
funds  and  have  encouraged  both  the 
Congress  and  DOE  to  make  changes  to 
the  formula.  Although  the  States  and 
Congress  have  deliberated  over  this 
issue  at  length,  there  has  been  no 
cotisensus  on  what  changes  should  be 
made  to  the  formula  or  how  to 
im,plement  such  change.s. 

Warmer-weather  States  believe  the 
c;urrent  requirement  for  the  squaring  of 
heeling  and  cooling  degree  days  results 
in  an  over-allocation  of  funds  to  colder- 
climate  States.  Many  States  believe 
giving  only  one-half  credit  for  renters  in 
th^  formula  unfairly  reduces  allocations 
and  does  not  reflect  the  true  extent  of 
poi-f  rty.  Many  States  believe  DOE 
should  use  State  level  data  for  percent 
of  energy  used  for  space  heating  and 
space  cooling  instead  of  the  national 
average  that  is  currently  u.sed. 

&i  analyzing  the  issues  related  to  the 
formula,  DOE  carefully  evaluated  the 
impact  of  making  any  type  of  change  to 
the  current  formula.  DOE  has  received 
many  suggestions  from  virtually  all  of 
the  Program's  primary  stakeholders — 
the  States.  Others  expres,sed  their 
concerns  or  supported  changes  to  the 
forjnula. 

In  an  effort  to  evaluate  the  current 
positions  of  the  States  on  this  issue, 
DOE  initiated  a  study  through  the 
National  Association  of  State 
Community  Services  Programs 
(NASCSP),  the  national  organization  for 
StaJe  Weatherization  direi;tors,  to  survey 
all  members  for  their  ideas  and  to  make 
recommendations  to  DOE.  The  study 
was  conducted  by  a  NASCSP  national 
review  panel  representing  the  ten 
Federal  regions  of  the  country.  While 
not  all  States  are  members  of  NASCSP, 
copies  of  a  draft  of  NASCSP's  report  on 
the  study  were  made  available  to  non- 
member  States.  The  findings  of  this 
study  can  be  summarized  in  two  key 
areas:  (1)  formula  criteria,  and  (2) 
formula  implementation. 

A  final  report  of  NASCSP,  including 
comments  of  non-member  States,  was 
issued  to  DOE  in  November  1993, 
entitled  "Final  Report  of  the  Formula 
Allocation  Project."  Copies  of  this 
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report  can  be  obtained  from  NASCSP, 
444  North  Capitol  Street  NW., 
Washington,  DC.  DOE  will  also  make 
available  for  inspection  a  copy  of  the 
study  at  the  DOE  Freedom  of" 
Information  Office  Reading  Room,  Room 
lE-090,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

The  Panel  submitted  for  the 
Department's  consideration  four 
formulas,  including  the  Panel's  own 
formula.  In  addition,  one  State 
submitted  a  formula  directly  to  the 
Department.  The  Panel  also  submitted 
five  alternatives  for  implementing  the 
formula,  including  one  developed  by 
the  Panel.  The  Department  evaluated 
each  of  these  options,  as  well  as  other 
input,  in  developing  the  formula  change 
proposed  today. 

The  Panel's  formula  includes  three 
elements:  the  number  of  low-income 
households  below  125  percent  of  the 
poverty  level,  giving  equal  weight  to 
owners  and  renters;  climatic  conditions 
across  the  country  using  heating  and 
cooling  degree  days;  and  residential 
energy  expenditures  by  low-income 
household  per  State. While  the 
Department  agrees  with  the  basic , 
premise  embodied  in  the  Panel's 
formula,  certain  modifications  were 
made  by  DOE  to  the  individual  factors 
to  provide  a  more  equitable  distribution 
of  funds  among  all  States. 

A  second  proposed  formula  submitted 
to  the  Panel  by  Montana  would 
continue  to  use  the  current  formula.  A 
third  formula,  submitted  by  Illinois, 
suggests  allocating  half  of  the  funding 
under  the  Panel's  formula  and  half 
under  the  current  formula.  A  fourth 
formula,  proposed  by  Minnesota,  is 
based  on  the  Panel  formula,  but  would 
change  the  way  the  climate  factor  is    ■ 
calculated.  Finally,  Wisconsin  proposed 
directly  to  the  Department  a 
modification  of  the  current  formula 
regarding  the  calculation  of  the  cooling 
component  for  climatic  conditions, 
consideration  of  the  age  of  the  building 
.stock,  and  consideration  of  the  percent 
of  multifamily  households. 

Regarding  Montana's 
recommendation,  DOE  disagrees  with 
the  continued  use  of  the  existing 
formula  becau.se  of  the  long-standing 
perception  of  many  States  regarding  its 
inequity.  The  formula  submitted  by 
Illinois  does  not  produce  an  accepiable 
distribution  of  funds  among  States  and 
would  adversely  affect  the  capacity  in 
many  State  programs.  The  formula 
submitted  by  Minnesota  effectively 
approximates  the  current  squaring  of 
heating  and  cooling  degree  days, 
resulting  in  a  formula  that  does  not 


sufficiently  address  States'  equity 
concerns.  The  Department  believes  that 
the  more  important  data  necessary  to 
implement  the  formula  submitted  bv 
Wisconsin  is  not  readily  available. 

There  was  also  a  divergence  of 
opinion  among  the  States  as  to  the 
implementation  strategy  that  DOE 
should  use  for  any  formula.  The  Panel 
proposed  a  five  year  phase-in  of  its 
formula  with  all  funds  allocated 
pursuant  to  the  Panel's  formula  after  the 
five-year  phase-in  period.  An  alternative 
proposed  by  North  Carolina  and 
Oklahoma  would  immediately 
implement  the  Panel's  formula  in  its 
entirety  and  without  regard  to  impact  on 
the  size  of  existing  State  programs. 
Three  other  submissions  all  included 
various  mixes  of  current  and  new 
formulas  designed  to  avoid  significant 
reductions  below  current  levels  for 
existing  State  programs. 

The  Department  accepts  the  need  to 
buffer  States  from  serious  losses  in 
program  capacity,  while  at  the  same 
time  seeking  to  gain  the  benefits  of  a 
new  formula.  Consistent  with  these  two 
objectives,  the  formula  implementation 
proposed  today  establishes  a  fixed  base 
amount  of  funds  for  each  State  that  is 
derived  from  the  amount  received  from 
the  fiscal  year  1993,  w  hile  remaining 
funds  would  be  distributed  pursuant  to 
the  propo.sed  formula.  Fiscal  year  1993 
was  the  most  recent  available  data  when 
Congress  passed  the  fiscal  year  1995 
appropriation. 

II.  Amendments  to  the  Weatherization 
Assistance  Program  Formula 

This  part  of  the  Supplementary 
Information  discusses  those  provisions 
of  the  proposed  amendments  that  are 
not  self-explanatory. 

§440.3    Definitions. 

DOE  proposes  to  amend  this  sei  tion 
to  delete  the  references  Iq  the  current 
formula  which  will  not  be  a  part  ol  the 
proposed  formula.  The  definitions 
proposed  to  be  deleted  are:  "number  of 
owner-occupied  units  in  the  State '■; 
"number  of  low-income,  renter- 
occupied  dwelling  units  in  the  State  ■; 
"percentage  of  total  residential  energy 
used  for  space  cooling";  and 
"percentage  of  total  residential  energy 
u,sed  for  space  heating". 

In  proposing  a  new  formula  for  the 
Program.  DOE  proposes  to  add  sevt-ral 
new  definitions  to  §  440.3  which 
describe  the  new  criteria  to  be  used. 

DOE  proposes  to  add  a  definition  of 
"base  allocation,"  as  set  forth  in 
proposed  t,  440.10(b)(1).  which  reU-rs  lo 
the  fixed  base  amount  «'ach  State 
receives.  That  amount  is  derived  hiiii) 
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each  State's  fiscal  year  1993  allocation 
of  funds. 

DOE  also  proposes  to  add  definitions 
of  "program  allocation"  and  "total 
program  allocations."  The  former 
represents  the  amount  of  funds  (base 
allocation  plus  formula  allocation),  to  be 
distributed  to  each  State.  The  latter 
refers  to  the  annual  appropriation  less 
funds  reserved  for  training  and 
technical  assistance. 

In  §  440.12(b)(4)  the  term  "tentative 
allocation"  would  be  deleted  and 
"program  allocation"  would  be 
substituted  to  provide  consistency  with 
the  proposed  §440.10.  It  should  be 
noted  that  the  original  intent  in  using 
the  term  "tentative  allocation" 
(discretion  to  reallocated  funds  if  they 
are  not  used  on  a  timely  basis)  is 
retained  by  DOE  in  substituting 
"program  allocation"  as  it  applies  in 
proposed  §  440.10(f)  and  (g).  In 
proposed  §440.14(b)(9)(vi)  the  term 
"tentatively"  would  be  deleted. 

In  section  440.14{b)(8)(i)  die  term 
"tentative  allocation"  has  been  retained. 
This  term  in  context  refers  to  State 
allocation  (rather  than  DOE  allocation) 
of  funds  among  their  subgrantees  ajid 
the  right  of  the  State  to  reduce  or 
withdraw  these  funds  for  non- 
performance or  other  deficiencies. 

§  440.10    Allocation  of  funds. 

DOE  is  proposing  to  delete  the  current 
formula  in  §440.10  and  replace  it  with 
the  formula  set  forth  in  proposed 
§  440.10(b).  Paragraph  (b)(1)  of  proposed 
§  440.10  would  provide  for  a  program 
allocation  (PA)  for  each  State  consisting 
of  two  parts.  The  two  parts  are:  (1)  a 
fixed  amount  of  money  (approximately 
equal  to  the  State's  FY  1993  allocation), 
which  is  referred  to  as  a  State's  "Base 
Allocation"  (BA)  (See  Table  1);  and  (2) 
an  amount  of  money  referred  to  as  the 
"Formula  Allocation,  which  will  be 
determined  by  application  of  the 
proposed  formula. 

The  program  allocation  is  expressed 
mathematically  as: 
PA=BA+FA 


Base  Allocation 

Table  1  presents  the  "Base 
Allocation"  for  each  Slate. 

Table  1.— "Base  Allocation"  By 
State 


Alabama 

Alaska 

Arkansas 

Arizona  

California 

Colorado  

Connecticut 

Delaware 

District  of  Columbia 

Florida 

Georgia 

Hawaii 

Idatio 

Illinois 

Indiana 

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine 

Maryland 

Massactiusetts 

Micfiigan  

Minnesota  

Mississippi  

Missouri  

Montani 

Nebraska  

Nevada  

New  Hampshire 

I>4ew  Jersey 

New  Mexico 

New  York  

Nortti  Carolina  

Nortti  Dakota  

Ohio  

Oklahoma  

Oregon 

Pennsylvania  

Rhode  Island  

South  Carolina 

South  Dakota 

Tennessee  

Texas  

Utah  

Vermont  

Virginia 

Washington 

West  Virginia  

Wisconsin  


1,636,000 
1.425,000 
1,417,000 

760,000 
4,404.000 
4,574,000 
1.887.000 

409,000 

487,000 

761.000 
1.844.000 

120.000 
1,618,000 
10.717,000 
5,156.000 
4,032,000 
1,925.000 
3.615,000 

912.000 
2.493.000 
1.963.000 
5.111,000 
12,346,000 
8,342.000 
1.094,000 
4,615,000 
2.123,000 
2,013,000 

586,000 

1,193.000 

3,775,000 

1.519,000 

15.302.000 

2,853,000 

2,105,000 

10,665,000 

1,846,000 

2,320.000 

11,457,000 

878,000 

1,130.000 

1,561,000 

3.218,000 

2,999,000 

1 .692,000 

1,014.000 
2,970,000 
3,775.000 
2.573,000 
7,061,000 


Table  1  .—"Base  Allocation"  By 
State — Continued 


Wvomino   

967,000 

Total  

171,258,000 

Formula  Allocation 

The  amount  of  total  Formula 
Allocations  (the  amount  which  will  he 
distributed  among  States  based  on  the 
propo.sed  formula)  is  calculated  by 
subtracting  total  Base  Allocations 
($171,258,000)  from  the  total  Program 
Allocations.  For  example,  if  the  amount 
of  total  Program  Allocations  is 
$200,000,000.  the  amount  of  total 
Formula  Allocations  would  be 
$28,742,000  ($200,000,000- 
$171,258,000). 

The  Formula  Allocation  for  each  State 
is  calculated  by  multiplying  the  total 
amount  of  Formula  Allocations  by  each 
State's  Formula  Share,  which  is 
determined  by  the  proposed  formula. 

Formula  Factors 

The  proposed  fornuda  is  composed  of 
three  factors  for  each  State.  The  first 
factor  (Fl)  is  the  population  factor.  The 
next  factor  (F2)  represents  the  climatic 
conditions  in  each  State,  derived  from 
heating  and  cooling  degree  days.  The 
la.st  factor  (F3)  is  residential  energy 
expenditures  by  low-income  households 
in  each  State. 

Fl  Population  Factor 

The  first  factor  in  the  proposed 
formula  is  the  population  factor.  This  is 
represented  by  the  share  of  the  Nation's 
low-income  households  irt  each  State 
expressed  as  a  percentage.  Unlike  the 
current  formula,  the  proposed  formula 
will  give  equal  weight  to  owners  and 
renters.  The  number  of  low-income 
households  was  obtained  from  a  special 
run  by  the  Bureau  of  the  Census  for  the 
Department  of  Energy,  referenced  as 
'"Households  at  125%  or  less.  Spe<:ial 
Tab  #54,  Census  Bureau". 
Fl — vState  Population  Factor 


Total  Number  of  Low-Income  Hou.scholds  in  the  State     .  ,^,, 
Pl» -xKK) 


Total  Number  of  Low-Income  Households  Nationwide 


Table  2  presents  the  number  of  low- 
income  households  and  the  population 
factor  (Fl)  for  each  State. 

To6/e  Explanation 
Column  A — State  Name. 


Column  B — Number  of  Low-Income 
Households  per  State. 

Column  C — State  Population  Factor 
(Fl) — is  calculated  by  dividing  the 
number  of  low-income  households  in 


a  given  State  (Column  B)  by  the 
national  total  (16.231,250— shown  at 
the  bottom  of  the  table)  and 
nuiltiplied  by  100. 
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Table  2.— Low-Income  Households  by  State 


State 
A 


Alat»ma 

Alaska  

Arizona 

Arkansas  

California : 

Colorado 

Connecticut  

Delawfare 

District  of  ColumtJia 

Florida  

Georgia  

Hawaii  

Idaho 

Illinois  

Indiana 

Iowa .^. 

Kansas  

Kentucky  

Louisiana 

Maine  

Marylarxj  

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana  

Nebraska 

Nevada  

New  Hampshire  .... 

New  Jersey  

New  Mexico  

New  York  

North  Carolina 

North  Dakota 

Ohio 

Oklahoma 

Oregon  

Pennsylvania  . 

Rhode  Island 

South  Carolina  

South  Dakota 

Tennessee  

Texas  

Utah 

Vermont 

Virginia  ...'. 

Washington  

West  Virginia 

Wisconsin 

Wyoming  

National  total 


Number  of  low-in- 
come households 
B 


386,525 

21,729 

261.161 

240,155 

1,525.061 

206.052 

120.483 

31 ,028 

46,438 

879.786 

471,834 

40,856 

69,204 

657,508 

327,581 

184,021 

163,891 

357.665 

442,320 

80.276 

196.788 

313.297 

598,427 

247.149 

294,611 

377,864 

68,456 

104,707 

64.869 

43,406 

303.328 

135,642 

1,138,016 

489,172 

51.103 

705,646 

284,883 

191.508 

725.124 

57,155 

274,749 

56.917 

418,703 

1.345.471 

88.775 

32.563 

333,824 

280,943 

184,759 

279.527 

30,294 


16.231.250 


Percent  ot  na- 
tional low-irKome 
households  (Fi) 
C 


2.3814 
0.1339 
1.6090 
1.4796 
9.3958 
1 .2695 
0.7423 
0.1912 
0.2861 
54203 
2.9069 
0.2517 
0.4264 
4.0509 
2.0182 
1.1337 
1.0097 
22036 
2.7251 
04946 
1.2124 
1.9302 
36869 
1.5227 
1.8151 
2.3280 
0.4218 
0.6451 
0.3997 
0.2674 
1  8686 
08367 
7.0113 
3.0138 
0.3148 
4.3475 
1.7552 
1.1799 
4.4675 
0.3521 
1.6927 
0.3507 
2.5796 
8.2894 
0.5469 
0.2006 
2.0567 
1.7309 
1.1383 
1 .7222 
0.1866 

100 


F2  Climate  Factor 

Tlie  second  factor,  climatic 
conditions,  is  obtained  by  adding  the 
heatiiig  and  cooling  degree  days  for  each 
State,  treating  the  energy  needed  for 
heating  and  cooling  proportionately. 


The  proposed  formula  uses  (as  does 
the  current  formula)  the  thirty  year 
averages  of  heating  degree  days  (HDD) 
and  cooling  degree  days  (CDD)  as 
reported  by  the  National  0«:eanic  and 
Atmospheric  Administration  (NOAA)  to 


account  for  climatic  <:onditions.  H«atini> 
and  cooling  consumption  data  were 
obtained  from  Table  28  of  the  Enerjjj 
Information  Administration's  (EIA) 
Household  Energy  Consumption  and 
Expenditures  1990. 
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State  Climate  Factor  HDD  and  CDD  Ratios 

F2=HDD  State  Ratio  +  CDD  State  Ratio       State  HDD  Ratio 


State  HDD  Ratio - 


State  HDD 


National  Median  HDD 


State  CDD  Ratio 


State  CDD  Ratio  = 


State  CDD 


National  Median  CDD 


•xO.1 


where 


Cooling  Consumption  (.49  Quadrillion  Btu) 


Heating  Consumption  (4.79  Quadrillion  Btu) 


0.1 


National  heating  consumption  equalf 
4.79  quadrillion  Btu  and  air 
conditioning  (cooling)  consumption 
equals  .49  quadrillion  Btu.  Cooling 
consumption  divided  by  heating 
consumption  rounds  to  0.1.  The  ratio  of 
cooling  to  heating  energy  consumption 
reflects  the  fact  that  nationally 
households  use,  on  average,  one  tenth  as 
much  energy  for  cooling  as  for  heating. 
This  ratio  is  reflected  in  the  existing 
allocation  formula.  National  data  are 
used  because  of  the  absence  of  complete 
State-specific  data. 

In  order  to  account  for  the  variation 
in  weather  in  a  simple  but  equitable 
manner.  DOE  compares  each  State's 
climate  to  the  national  median.  Each 
State's  HDD  and  CDD  is  divided  by  the 
series'  median  value.  Using  the  median 
as  the  denominator  ensures  that  half  of 
the  States  would  fall  above  1  and  half 
would  fall  below  1.  A  State  HDD  ratio 
(HDD  divided  by  the  median)  greater 
than  1  indicates  a  State  with  relatively 
cold  winters,  while  a  value  greater  than 
1  for  a  State's  CDD  ratio  indicates  a 
State  with  a  relatively  warmer  summer. 


To  find  the  median  of  any  odd  series  of 
numbers,  the  series  is  arranged  in 
ascending  order  and  the  value  that 
occurs  in  the  middle  of  the  series  is 
chosen.  The  series  relevant  to  F2  is  odd 
because  it  consists  of  the  50  States  and 
the  District  of  Columbia.  The  median 
value  occurs  at  the  26th  observation 
(State).  The  median  was  chosen,  rather 
than  the  mean,  because  of  its 
characteristic  of  being  "insensitive"  to 
extreme  values.  States  like  Alaska  and 
Florida  tend  to  skew  or  pull  the  average 
towards  one  extreme  or  another.  In 
calculating  the  heating  and  cooling 
ratios  the  current  formula  multiplies 
each  State's  HDD's  by  the  national  space 
heating  consumption  and  its  CDD's  by 
the  national  air  conditioning  (cooling) 
consumption.  The  proposed  formula 
simplifies  this  calculation  by  combining 
these  two  numbers  into  one  by  dividing 
cooling  consumption  by  heating 
consumption  (as  reported  in  Table  28  of 
the  Household  Energy  Consumption  and 
Expenditures  1990).  Each  State's  CDD 
ratio  is  multiplied  by  this  one  number 
(which  rounds  to  0.1).  The  final  climate 


factor  for  each  State  is  then  the  sum  of 
the  HDD  and  CDD  ratios. 

Table  3  presents  the  data  used  to 
calculate  the  climate  factor  (F2)  for  each 
State. 

Table  Explanation 

Column  A — State  Name. 
Column  B — State  heating  degree  days 
(HDD)  as  reported  by  the  NOAA. 

Column  C— State  HDD  Ratio, 
calculated  by  dividing  each  State's  HDD 
by  the  national  median  (5.429.9 — as 
shown  on  the  bottom  of  Table  2). 

Column  D — State  cooling  degree  days 
(CDD)  as  reported  by  the  NOAA. 

Column  E— State  CDD  divided  by  the 
national  median  (867.3 — as  shown  on 
the  bottom  of  Table  2). 

Column  F— State  CDD  Ratio, 
calculated  by  multiplying  Column  E  by 
the  ratio  of  cooling  consumption  to 
heating  consumption,  which  is  0.1. 

Column  G— State  Climate  Factor  (F2). 
calculated  by  summing  each  State's 
HDD  and  CDD  ratios. 


Table  3.— Weather  Data  by  State 

state 
A 

Heating  De- 
gree Days 
B 

HDD  ratio 
C 

Cooling  de- 
gree days 
D 

CDD  di- 
vided by  the 
median 

e 

CDD  ratio 

F 

Clinr«te  fac- 
tor {F2) 
G 

Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado  

Connecticut 

2.853.8 
11,475.2 
2.232.6 
3.365.0 
2.663.3 
7^64.0 
6.122.4 
4.741.7 
4.785.7 
715.6 
2.842.0 

0.526 
2.113 
0.411 
0.620 
0.490 
1.338 
1.128 
0.873 
0.881 
0.132 
0.523 

1.855.9 

1.9 

2.695.4 

•1.801.2 

824.4 

280.4 

526.6 

1 .034.4 

1 .008.5 
3.365.1 
1.705.7 

2.140 
0.002 
3.108 
2.077 
0.951 
0.323 
0.607 
1.193 
1.163 
3.880 
1.967 

0.214 
0.000 
0.311 
0.208 
0.095 
0.032 
0.061 
0.119 
0.116 
0.388 
0.197 

0.740 
2.114 
0.722 
0.827 
0.586 
1.370 
1.188 

Delaware                

0.993 

District  of  Columbia  

0.998 

Florida      

■    0.520 

Georgia 

0  720 
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Table  3.— Weather  Data  by  State— Continued 


State 
A 


— I 

Hawaii  

Idaho 

Illinois 

Indiana  

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine  

Maryland  

Massachusetts 

Michigan  

Minnesota  

Mississippi 

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 

New  Jersey 

New  Mexico 

New  York  

North  Carolina  . 
North  Dakota  ... 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  ... 
Rhode  Island  ... 
South  Carolina  . 
South  Dakota  ... 

Tennessee 

Texas  

Utah 

Vermont  

Virginia 

Washington 

West  Virginia  _ 

Wisconsin  

Wyoming 

Median 


Heating  De- 
gree Days 
B 


0.0 
6,960.0 
6,254.3 
5,906.8 
6.894.6 
4.990.9 
4.566.8 
1.826.1 
8.069.2 
4.7857 
6.404.5 
6,837.5 
8.687.0 
2,549.5 
5.127.4 
8.144.8 
6,412.3 
4,260.1 
7,594.6 
5,429.9 
4,714.2 
5,960.8 
3,492.2 
9.382.8 
5.932.2 
3.593.3 
5.228.6 
5,920.7 
5.942.0 
2.768.2 
7.613.7 
4.005.8 
2,0397 
6.451.3 
7.970.9 
4,402.4 
5.636.0 
5.271.5 
7,679.2 
8,081.3 


HDD  ratio 
C 


0.000 

1.282 

1.152 

1  088 

1.270 

0.919 

0.841 

0.336 

1.486 

0.881 

1.179 

1.259 

1.600 

0.470 

0.944 

1.500 

1.181 

0.785 

1.399 

1.000 

0.868 

1.098 

0.643 

1.728 

1.093 

0.662 

0.963 

1.090 

1.094 

0.510 

1.402 

0.738 

0.376 

1.188 

1.468 

0.811 

1.038 

0.971 

1.414 

1.488 


Cooling  de- 
gree days 
D 


5,429.9 


3,528.0 

434.9 

894.3 

891.7 

8673 

1 .490.4 

1,174.4 

2.550.0 

2156 

1,008.5 

434.6 

565.7 

487.3 

2,094.4 

1.282.2 

259.4 

1 ,052.0 

1 .572.0 

289.4 

774.6 

890.2 

641.4 

1,366.3 

471.7 

740.2 

1.941.6 

207.0 

6592 

457.2 

1,787.0 

804.6 

1,337.5 

2.623.2 

694.7 

280.5 

1 .052  4 

174  9 

766.5 

502.5 

3085 


CDDdH 

vided  by  the 

median 

E 


4.068 

0.501 

1.031 

1.028 

1.000 

1  718 

1.354 

2.940 

0.249 

1.163 

0.501 

0.652 

0.562 

2.415 

1.478 

0.299 

1.213 

1.813 

0.334 

0  893 

1-026 

0.740 

1.575 

0.544 

0.853 

2.239 

0.239 

0.760 

0.527 

2.060 

0.928 

1.542 

3.025 

0.801 

0.323 

1.213 

0.202 

0.884 

0.579 

0.356 


CDD  ratio 

F 


867.3 


0.407 

0.050 

0.103 

0.103 

0.100 

0.172 

0.135 

0.294 

0.025 

0116 

0.050 

0.065 

0.056 

0.241 

0.148 

0.030 

0.121 

0.181 

0.033 

0.089 

0103 

0074 

0.168 

0.054 

0.085 

0.224 

0.024 

0.075 

0.053 

0.206 

0.093 

0.154 

0.302 

0.080 

0.032 

0.121 

0.020 

0088 

0.058 

0036 


Cltmate~tac- 

tor  (F2) 

G 


0.407 
1.332 
1.255 
1  191 
1.370 
1.091 
0976 
0.630 
1.511 
0998 
1.230 
1.324 
1.666 
0.711 
1.092 
1  530 
1.302 
0  966 
1.432 
1.089 
0.971 
1.172 
C£01 
1.782 
1.178 
0886 
0.987 
1.166 
1.147 
0.716 
1.495 
0.892 
0.678 
1.268 
1.500 
0  932 
105S 
1059 
1.472 
1.624 


F3  Residential  Energy  Expenditure 
Factor  . 

The  final  factor,  residential  energy 
expenditures  by  low-income  households 
was  determined  to  be  the  closest 


iipproximation,  given  available  data,  of 
the  Rnandal  burden  to  low-imxime 
households  of  energy  use.  Based  on  the 
same  rea.soning  as  disrus.sed  for  the 
climate  factor,  the  national  median  i.s 


used  to  (.alculale  the  Stain  n'siilenti;iJ 
energy  expenditure  fai  tors. 

State  Residential  Fni'rgy  FxpcnHifjir*' 
Fat.tor 


F3  = 


State  Low-Income  Household  Energy  Expenditures 


National  Median  Lcm-Income  Household  Energy  Expendiiure- 


Due  to  the  lack  of  State  specific  data 
on  residential  energy  expenditures  by 
low-income  households,  an  estimate  is 
calculated  based  on  the  published  data 
that  is  available.  Specifically,  available 
residential  energy  expenditures  data  at 
the  State  level  does  not  distinguish 
between  low-income  households  and 
the  overall  population.  Information  on 
residential  energy  expenditun^s  by  low- 


inc:on)e  households  is  available  at  the 
Census  division  level.  The  nine  Census 
divisions  including  the  States  contained 
therein  are  shown  below.  Comparing 
each  State's  average  household 
residential  energy  expenditures  with  the 
average  hou.sehoId  residential  energj' 
expenditures  alj^^iiinsus  division  level 
provides  a  means  of  alloc:atiug  the 
Census  division  low-income  residential 


energv  t-vpendilun-s  toc-.H.Ii  .St;it(.- 
within  that  division. 


Census  division 


Northeast  (NE) 


Mid-Atlanttc  (MA)  .. 
South  Atlantic  (SA) 
East  North  Central 
(ENC). 


State  atjbreviaiions 


CT.  MA.  ME.WH.  Rl 

VT 
NJ,-Ny,  PA 
DC,  OE.  MO.  V.a.'.VV 
IL.'iN.  Ml.  OH.  Wl 


JMI 
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Census  division 


East  South  Central 

(ESC). 
West  North  Central 

(WNC). 
West  South  Central 

(WSC). 
Mountain  (MN)  


Pacific  (PAC) 


State  abbreviations 


AL,  KY.  MS.  TN 

lA.  KS.  MN.  MO.  ND. 

NE.  SD 
AR.  LA.  OK.  TX 

AZ.  CO.  ID,  MT.  NM. 

NV.  UT.  WY 
AK.  CA.  HI,  OR.  WA 


Table  4.  set  forth  below,  presents  the 
data  used  to  calculate  the  residential 
energy  expenditures  factor  for  each 
State." 

Tnblv  Explanation 

Column  A — State  Abbreviation. 
Column  B — Census  Division 
Abbreviation. 


Column  C — Residential  Energy 
Expenditures  by  State  (State  EE)  is 
published  in  the  EIA's  State  Energy 
Price  and  Expenditure  Report  1990 
(SEPER).  Data  is  expressed  in  millions 
of  dollars. 

Colunm  D — Residential  Energy 
Expenditures  by  Census  division  (Div 
EE)  is  the  sum  of  the  State  data  in 
Column  C  for  each  Census  division. 
Data  is  expressed  in  millions  of  dollars. 

Column  E — Number  of  Households 
per  State  (State  #HH)  was  obtained  from 
the  Bureau  of  the  Census'  U.S.  Summary 
of  General  Housing  Characteristics,  1990 
Census. 

Column  F — Number  of  Households 
per  Census  division  (Division  #HH)  is 
the  sum  of  the  State  data  in  Column  E 
for  each  Census  division. 


Column  G — Residential  Energy 
Expenditures  per  Low-Income 
Household  for  each  State's  Census 
division  (Division  EE/#LIHH)  is 
published  in  the  EIA's  Household 
Energy  Consumption  and  Expenditures 
1990 — Supplement:  Regional. 

Column  H — ^The  ratio  of  each  State's 
Residential  Energy  Expenditures  per 
Household  (State  EE/#HH)  over  the 
Residential  Energy  Expenditures  per 
Household  for  each  State's  Census 
division  (Division  EE/#HH)  is  calculated 
as  follows: 

Column  I — Residential  Energy 
Expenditures  per  Low-Income 
Household  by  State  (State  EE/#LIHH)  is 
calculated  from  columns  C  through  G  as 
follows: 


Column  H  -  - 


Column  C/Column  E 
Column  D/Column  F 


Column  J— "Re.sidential  Energy  Expenditure  Factor  (F3)"  is  calculated  by  dividing  the  estimate  of  re.sidential  energy 
expenditures  per  low-income  hou.seholas  for  each  State  by  the  national  median  (S991.6). 

Table  4.— Residential  Energy  Expenditure  Factor  Details 


Ratio  of 

State  abbrev. 
A 

Census 

division 

B 

Residential 
energy  ex- 
penditures 
(by  State) 
(million  $) 
C 

Residential 
energy  ex- 
penditures 
(for  census 
division) 
(million  $) 

d 

House- 
holds (by 
State) 

House- 
holds (for 
census  di- 
vision) 

F 

Residential 
energy  ex- 
penditures 
per  low-in- 
come 
household 
(for  Divi- 
sion) 
G 

state  en- 
ergy ex- 
penditure 
per  house- 
hold to  di- 
vision erv 
ergy  ex- 
penditure 
per  house- 

Residential 
energy  ex- 
penditures 
per  low-in- 
come 
household 
(by  State) 
1 

Expendi- 
ture factor 
(F3) 
J 

hold 
H 

CT •. 

NE 

SI  .981 .6 

$7,351.8 

1.230.479 

4.942.714 

SI. 150.0 

1.083 

$1,245.1 

1.256 

MA    

NE 
NE 
NE 
NE 
NE 
MA 

33.243.9 
S666.0 
S621.3 
$502.8 
S336.2 

S3.881.6 

$7,351.8 
$7,351.8 
$7,351.8 
$7,351.8 
$7,351.8 
$18,528.9 

2,247.110 
465.312 
411.186 
377.977 
210.650 

2.794.711 

4.942.714 
4.942.714 
4.942.714 
4.942.714 
4.942.714 
13.929.999 

$1,150.0 
$1,150.0 
$1,150.0 
$1,150.0 
$1,150.0 
$1,157.0 

0.971 
0.962 
1.016 
0.894 
1.073 
1.044 

$1,116.1 
SI. 106.6 
$1,168.2 
SI. 028.5 
SI  .234.0 
$1,208.1 

1.126 

ME         

1.116 

NH         

1.178 

Rl  

1.037 

VT 

1.244 

NJ  _ 

1.218 

NY  

MA 
MA 
SA 

S8.526.0 

S6.121.3 

S208.1 

$18,528.9 
$18,528.9 
$19,120.1 

6.639.322 

4.495.966 

249.634 

13.929,999 
13.929.999 
16.503.063 

$1,157.0 

$1,157.0 

S988.0 

0.965 
1.024 
0.720 

$1,117.0 

$1,184.3 

$710.9 

1.127 

PA 

1.194 

DC  

0.717 

de 

SA 

S346.7 

$19,120.1 

247.497 

16.503.063 

$988.0 

1.209 

SI. 194.6 

1.205 

FL  

SA 

S5.888.6 

$19,120.1 

5.134.869 

16.503.063 

S988.0 

0.990 

$977.9 

0.986 

ga 

SA 

S2.990.0 

519,120.1 

2.366.615 

16.503.063 

S988.0 

1.090 

$1 .077.4 

1.087 

md 

SA 

S2.090.8 

$19,120.1 

1.748.991 

16.503.063 

S988.0 

1.032 

$1,019.4 

1.028 

nc 

SA 

S3.226.4 

$19,120.1 

2.517,026 

16,503.063 

S988.0 

1.106 

$1,093.1 

1.102 

SC  

SA 

SI  .573.1 

$19,120.1 

1 .258.044 

16.503,063 

S988.0 

1.079 

SI  .066.3 

1.075 

va 

SA 

S2.796.4 

$19,120.1 

2.291.830 

16,503.063 

S988.0 

1.053 

31,040.5 

1.049 

WV 

SA 

S714.8 

$19,120.1 

688,557 

16.503.063 

$988.0 

0.896 

S885.3 

0.893 

IL  

ENC 

S5.650.6 

$19,424.2 

4.202.240 

15.596,590 

$1,074.0 

1.080 

31,159.6 

1.169 

IN  

ENC 

S2.503.3 

$19,424.2 

2.065.355 

15.596.590 

$1,074.0 

0.973 

SI  .045.2 

1.054 

Ml  „ 

ENC 

S4.097.2 

$19,424.2 

3.419.331 

15,596.590 

$1,074.0 

0.962 

$1,033.3 

1.042 

OH  

ENC 

S5.085.2 

$19,424.2 

4,087.546 

15.596.590 

$1,074.0 

0.999 

31,072.8 

1.082 

Wl  

ENC 

S2.087.9 

$19,424.2 

1,822.118 

15.596.590 

$1 .074.0 

0.920 

3988.2 

0.997 

AL  

ESC 

SI  .777.1 

$6,157.9 

1,506.790 

5,651.671 

$772.0 

1.082 

S835.6 

0.843 

KY 

ESC 

SI  .3542 

$6,157.9 

1.379.782 

5,651.671 

$772.0 

0.901 

3695.4 

0.701 

MS  

ESC 

SI  .053.3 

$6,157.9 

911.374 

5.651 .671 

$772.0 

1.061 

$818.9 

0.826 

TN 

ESC 

SI  .973.3 

$6,157.9 

1 .853.725 

5.651.671 

$772.0 

0.977 

$754.2 

0.761 

ia 

WNC 
WNC 
WNC 

SI  .281 .3 
$1,099.5 
SI  .745.8 

$7,742.7 
$7,742.7 
$7,742.7 

1.064.325 

944.726 

1,647.853 

6,720.385 
6.720,385 
6.720.385 

S968.0 
S968.0 
S968.0 

1.045 
1.010 
0.920 

$1,011.5 
S977.8 
$890.1 

1.020 

KB  

0.986 

MN 

0.898 

MO 

WNC 

S2.363.1 

$7,742.7 

1.961.206 

6.720.385 

S968.0 

1.046 

$1,012.4 

1.021 

ND  

WNC 

S281.8 

$7,742.7 

240.878 

6.720.385 

S968.0 

1.015 

$982.9 

0.991 
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Table  4.— Residential  Energy  Expenditure  Factor  Details— Continued 


State  abbrev. 
A 


NE 

SD 

AR 

LA 

OK 

TX 

AZ 

COI 

ID 

MT 

NM 

NV 

UT 

wy 

AK 

CA 

HI 

OR 

WA 


Census 

division 

B 


National  Median  .... 


WNC 

WNC 

WSC 

WSC 

WSC 

WSC 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

PAC 

PAC 

PAC 

PAC 

PAC 


Residential 
energy  ex- 
penditures 
(by  State) 
(million  S) 
C 


Residential 
energy  ex- 
penditures 
(for  census 
division) 
(million  S) 
D 


House- 
holds (by 
State) 

E 


$648.4 

S322.8 

$1,125.1 

$1 ,945.3 

$1,477,6 

$7,4039 

$1,623.4 

SI. 153.3 

$354.7 

S301.1 

S536.6 

S462.0 

S559.1 

$179.7 

$342.4 

S9.892.5 

$255.6 

$966.2 

SI  .640.6 


J_ 


S7.742.7 

37,742.7 

$11,951.9 

$11,951.9 

$11,951.9 

$11,951.9 

$5,169.9 

35,169.9 

35.169.9 

$5,169.9 

35.169.9 

35.169.9 

35.169.9 

35.169.9 

313.097.3 

313,097.3 

313,097.3 

313.097.3 

313,097.3 


House- 
holds (tor 
census  di- 
vision) 

F 


602,363 

259,034 

891,179 

1.499.269 

1.206.135 

6.070.937 

1 ,368.843 

1,282,489 

360,723 

306. 16Q 

542,709 

466,297 

537.273 

168.839 

188.915 

10.381.206 

356.267 

1.103,313 

1.872.431 


6,720,385 

6,720.385 

9.667,520 

9,667.520 

9,667.520 

9,667,520 

5.033,336 

5.033,336 

5.033,336 

5,033.336 

5,033,336 

5,033,336 

5,033,336 

5,033,336 

13,902,132 

13,902,132 

13,902,132 

13,902,132 

13.902.132 


Residential 
energy  ex- 
penditures 
per.  low-in- 
come 
housetiold 
(for  Divi- 
sion) 
G 


S968.0 
8968.0 
8971. 0 
8971,0 
8971,0 
8971,0 
3888,0 
8888.0 
8888,0 
8888,0 
8888,0 
S88S,0 
8888,0 
8888,0 
8676,0 
8676,0 
8676,0 
8676,0 
8676,0 


Ratio  of 
state  en- 
ergy ex- 
fjendrture 
per  house- 
hold to  di- 
vision erv 
ergy  ex- 
penditure 
per  house- 
hold 
H 


0,934 
1.082 
1.021 
1,050 
0.991 
0.986 
1,155 
0,876 
0,957 
0.957 
0.963 
0.965 
1,013 
1.036 
1.924 
1.011 
0.762 
0.930 
0930 


Residential 
energy  ex- 
penditures 
per  low- in- 
come 
household 
(by  State) 
I 


S904.4 

81,047.0 
3991,6 

Sl,0l9,l 
3962  2 
3957,9 

81.025,3 
3777.5 
8850,1 
8850,2 
8854.8 
8856.6 
8899  7 
3920.2 

81,300,5 
8683,8 
8514,8 
S6284 
36287 


3991,6 


E>per.0t- 

ture  factor 

lF3) 

J 


0912 
1056 
-.000 
1  028 
0,970 
0966 
1.034 
0784 
0857 
0,857 
0862 
0,864 
0,907 
0  928 
1,312 
0690 
0,519 
0.634 
0  634 


The  underlying  assumption  in  the 
calculation  of  State  residential  energy 
expenditures  per  low-income  household 
is  that  the  relationship  between  a  State's 
residential  energy  expenditures  per 
household  and  its  respective  divisional 
residential  energy  expenditures  per 
household  is  the  same  for  its  low- 
income  population  as  it  is  for  its  general 
population.  If  State  Y's  average 
household  spends  twice  the  money  on 
its  residential  energy  compared  to  the 
average  household  in  its  Census 
division,  then  it  is  assumed  that  the 
low-income  households  in  State  Y  will 
also  spend  twice  the  money  on 
residential  energy  than  the  average  low- 
income  household  in  its  division.  For 
example,  assume  State  Y's  residential 
energy  expenditures  per  general 
household  is  $2,000  and  the  average 
residential  energy  expenditures  per 
general  household  in  its  division  is 


$1,000.  If  the  average  residential  energy 
expenditures  per  low-income 
households  for  the  division  is  SHOO, 
then  the  residential  energy  e.xpenditures 
per  low-income  household  for  State  Y 
would  be  $1,600. 

Formula  Share 

The  above  factors  are  combined  into 
a  single  formula  by  multiplying  the 
percent  of  low-income  households  (Fl) 
in  each  State  by  the  climate  factor  (F2) 
and  the  residential  energv  e.xpenditures 
factor  (F3)  for  that  State.  For 
explanation  purposes,  the  result  of 
applying  the  formula  to  a  given  State 
will  now  be  called  the  States  weight 
(SVV).  as  follows: 

S\V=FlxF2xF3. 

These  State-by-State  calcuiation.s  do 
not  necessarily  sum  to  one.  As  a  result, 
each  State's  weight  must  be  divided  by 
the  national  total  of  each  States  weight 


to  obtain  the  State's  Formula  Share,  .is 
follows: 

State's  Forniiil:)  Share=State's  Weight/ 
National  Total. 
Table  5  shows  the  three  fai.lors  (Irom 
the  previous  tables)  for  each  State  along 
with  each  Stales  weight  and  Fonnub 
•Share. 

Tahiti  E.yplanntion 

Column  A — State  Name. 

Column  B— State's  PopuL-ition  IVn  Un 
(Fl). 

Column  C— .States  Climritii.  Fiii  tor 
(F2). 

Colunm  D — State's  Residential  Fnen^y 
E"xpenditures  Factor  (F3). 

Column  E — States  Weight — 
F1XF2XF3. 

Column  F— States  Formula  Share- 
State's  weight  (Column  E)  divided  by 
the  national  total  (the  sum  of  Cohimn 
E). 


Table  5.— Formula  Factors.  Weight  and  Formula  Share  by  State 


state 
A 


Alabama . 
Alaska  .... 
Arizona  ... 
Arkansas 
California 
Colorado 


Fl 
B 


2.381 
0.134 
1.609 
1.480 
9.396 
1.269 


F2 
C 


0.740 
2,114 
0,722 
0,827 
0,586 
1,370 


F3 
D 


0,843 
1,312 
1.034 
1.000 
0.690 
0.784 


Weight 
E 


1.484 
0.371 
1.201 
1.224 
3.794 
1.364 


Fornujia 

Share 

F 


0.0165 
0.0039 
0,0125 
0,0i?7 
OO.'^P'i 
0,0--S' 


JMI 
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Table  5.— Formula  Factors,  Weight  and  Formula  Shase  by  State— Continued 


state 
A 


ConnectiCLit  ..„ 

Oeiaware _ 

District  of  Columbia  .. 

Florida 

Georgia 

Hawaii 


Idaho 

Illinois 

IrKliana 

Iowa  ; — 

Karuas 

Kentucky  

Louisiana  

Maine _.. 

Maryland  — 

Massachusetts  .. 

Michigan  

Minnesota  

Mississippi  

Missoun  

Montana 

Nebraska  

Nevada  

New  Hampshire 

New  Jersey 

New  Mexico 

New  York  ...„ 

Nortti  Carobna  .. 
North  Dakota  .... 
Ohio  


F1 
B 


F2 

C 


Oklahoma  

Oregon 

Pennsylvania  .. 
Rhode  Island  .. 
South  Carolina 
South  Dakota  .. 

Tennessee  

Texas _ 

Utah  

Vermont  

Virginia 

Washington 

West  Virginia  .. 

Wisconsin  

Wyoming  .„ 


National  total 


0.7<2 
0.191 
0.286 
5.420 
2.907 
0.252 
0.426 
4i)51 
2J31fl 
1.1J4 
1.010 
2.204 
2.725 
0.495 
1.212 
1.930 
3.687 
1.523 
1.«15 
2.S2fi 
a422 
0.«45 
0.400 
0.267 
1.S69 
0.836 
7.011 
3.014 
0315 
4.347 
1.755 
1.180 
4.467 
0.352 
1.693 
0.351 
2.580 
8.289 
0.547 
0.201 
2.057 
1.731 
1.138 
1.722 
0.187 


F3 

D 


1.188 

0.993 

0.9961 

0.520 

0.720 

0.407 

1.332 

1.255 

1.191 

1.370 

1.091 

0.976 

0.630 

1.511 

0.998 

1.230 

1.324 

1.656 

0.711 

1.092 

1.530 

1.302 

0.9661 

1.432 

1.089 

0.971 

1.172 

0.801 

1.782 

1.178 

0.886 

0.967 

1  166 

1.147 

0.716 

1.495 

0.892 

0£7B 

1.266 

1.500 

0.932 

1.058 

1.059 

1.472 

1.524 


Weight 

E 


1.256 

1.205 

0.717 

0.986 

1.087 

0.519 

D.857 

1  169 

1.054 

1.020 

0.986 

0.701 

1.028 

1.116 

1.028 

1.126 

1.042 

0.898 

0.826 

1.021 

0.857 

C.912 

0.854 

1.178 

1.218 

0.862 

1.127 

1.102 

0.991 

1.082 

0.970 

0.634 

1.194 

1.037 

1.075 

1.056 

0  761 

€.966 

0.907 

1.244 

1.049 

0.634 

0.893 

0.997 

0.928 


Formula 

share 

F 


1.108 

0.229 

0.205 

2.779 

2.274 

0.053 

0.487 

5.945 

2.533 

1.584 

1.086 

1.509 

1.765 

0.834 

1.244 

2£72 

5.089 

2.264 

1.066 

2.596 

0.553 

0.766 

0.333 

a451 

2.480 

0.699 

9255 

2660 

0.556 

5.540 

1.508 

0.738 

6.224 

0.419 

1303 

0.554 

1.750 

5-430 

0.629 

0.375 

2.012 

1.161 

1.075 

2.527 

0.264 


B&J022 


0.0115 

0.0024 

0.0021 

0.0289 

0.0237 

0.0006 

0.0051 

0.0619 

0.0254 

0.01» 

0.0113 

0i)157 

0.0184 

0J)0B7 

00)130 

0.0278 

0.0530 

0-0235 

0.0111 

0.0270 

0JD058 

0.0080 

0.0035 

0.0047 

0.0256 

0.0073 

0.0964 

0.0277 

0.0058 

0.0577 

0.0157 

0.0077 

0.0648 

0.0044 

0.0136 

0.0056 

0.0182 

0.0585 

0.0066 

0.0039 

0.0210 

0.0121 

0.0112 

0.0263 

0.0027 


^S)000 


Fach  Stale's  share  of  the  "Formula 
Allocation"  is  then  calculated  by 
iiuiltiplying  the  total  "Formula 
Allocation"  by  each  State's  "Formula 
Share". 

Proposed  §  440.10(b)  maintains  the 
current  capacity  of  States  to  deliver 
weatherization  services  and  sustains  the 
strong  network  developed  for  this 
purpose  by  minimizing  the  impact  of 
tlie  proposed  fornmla  change  on  colder- 
vvuather  States.  Those  States  would 
otherwise  face  layoffs  of  weatherization 
crews  that  would  severely  restrict  th(?ir 
ability  to  provide  reasonable 
uijatherization  ser\'ice5  to  their  low- 
iicoiBo  rfikidents. 


Any  increase  m  fuods  at  or  •btn*  the 
fiscal  year  1995  total  program 
allocations  level  will  be  aJlo{:aJftd 
according  to  the  proposed  fonnula. 
Should  total  program  aliocations  fall 
below  the  fiscal  year  1995  level  tiach 
State  s  program  allocation  would  be 
reduced  from  its  fiscal  year  1995  level 
hy  the  same  peroentage.  For  example,  if 
total  program  allocations  for  a  given 
year  were  to  fall  10  percent  below  the 
fistial  year  1995  level,  this  would  result 
in  an  across  the  board  redu<:tion  of  10 
percent  for  each  State  from  its  fiscal 
year  1995  program  allot;ation.  The 
rationale  for  this  provision  is  to 
distribute  the  effect  of  lower 
appropriations  equitably. 


DOE  pivposes  toadd  it  440.10(d)  to 
claril^  the  sionFces  of  data  used  in  the 
proposed  forniula.  All  sources  of  data 
are  publicly  a\"ailable. 

Section  440.10(e)  is  proposed  to  alert 
States  of  possiWe  impacts  on  their 
weathvrizBtion  programs  which  may 
oa:ur  due  to  changes  in  data.  In  any 
given  program  year  where  changes 
occur.  DOE  is  proposing  to  delay 
reallocations  based  on  new  data  until 
the  following  year.  This  will  allow 
States  to  plan  for  anticipated  shifts  in 
funds  and  develop  alternative  strategies 
for  minimizing  the  impact  of  such  a 
chauge. 


Opportunity  for  Public  Comment 

A.  Written  Comment  Procedures 

Interested  persons,  organizations  and 
State  governments  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data,  views,  or  arguments 
with  respect  to  the  matters  set  forth  in 
this  notice  to  the  address  indicated  at 
the  beginning  of  this  notice. 

Comments  (6  copies)  should  be 
identified  on  the  envelope  and  on  the 
documents  themselves  with  the 
designation:  "WAP  Rulemaking,  EE- 
RM-95-401,  and  must  be  received  by 
the  date  specified  at  the  beginning  of 
this  notice.  Six  copies  should  be 
submitted.  Additionally,  the  • 
Department  would  appreciate  an 
electronic  copy  of  the  comments  to  the 
extent  possible.  The  Department  is 
currently  using  Wordperfect  5.1.  All 
comments  received  by  the  dates 
specified  at  the  beginning  of  this  notice 
and  other  information  will  be 
considered  by  DOE  in  the  final  rule.  In 
the  event  any  person  wishing  to  submit 
a  written  comment  cannot  provide  six 
copies,  alternative  arrangements  can  be 
made  in  advance  with  the  Hearings  and 
Dockets  Office.     • 

All  comments  received  will  be 
available  for  public  inspection  in  the 
DOE  Freedom  of  Information  Office 
Reading  Room  at  the  address  indicated 
at  the  beginning  of  this  notice. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 
information  which  that  person  believes 
to  be  confidential  and  which  may  be 
exempt  by  law  from  public  disclosure, 
should  submit  one  complete  copy  as 
well  as  two  copies  from  which  the 
information  claimed  to  be  confidential 
has  been  deleted.  DOE  shall  make  its 
own  determination  with  regard  to  the 
confidential  status  of  the  information  or 
data  and  treat  it  accordingly  to  its 
determination. 

B.  Public  Hearing  Procedures 

DOE  will  hold  two  public  hearings  on 
this  proposed  rule.  The  hearing  will  be 
held  on  the  date  and  at  the  locations 
indicated  at  the  beginning  of  this  notice. 
Any  person  who  has  an  interest  in  the 
proposed  regulation  or  who  is  a 
representative  of  a  group  or  class  of 
persons  which  has  an  interest  in  it  may 
request  an  opportunity  to  make  an  oral 
presentation.  A  request  to  speak  at  a 
hearing  should  be  addressed  to  the 
address  or  phone  number  indicated  at 
the  beginning  of  this  notice. 

The  person  making  the  request  should 
briefly  describe  his  or  her  interest  in  the 
proceedings  and.  if  appropriate,  state 
why  that  person  is  a  proper 
representative  of  a  group.  The  person 
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should  also  provide  a  phone  numl)er 
where  he  or  she  may  be  reached  during 
the  day.  Persons  selected  to  be  heard  at 
a  public  hearing  will  be  notified  as  to 
die  approximate  time  they  will  be 
speaking.  They  should  bring  seven 
copies  of  their  statement  to  the  hearing. 
In  the  event  any  person  wishing  to 
testify  cannot  meet  this  requirement, 
alternative  arrangements  can  be  made  in 
advance  by  so  indicating  in  the  letter  or 
phone  call  requesting  an  opportunity  to 
make  an  oral  presentation. 

DOE  reserves  the  right  to  select 
persons  to  be  heard  at  the  hearings,  to 
schedule  their  pre.sentations.  and  to 
establish  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  will  be  limited  to 
twenty  minutes,  or  based  on  the  number 
of  persons  requesting  to  speak. 

A  DOE  official  will  preside  at  the 
hearing.  This  will  not  be  a  judicial  or 
evidentiar\-type  hearing  but  will  be 
conducted  in  accordance  with  ,=5  U.S.C. 
553  and  S  336  of  the  DOE  Organization 
Act.  42  U.S.C.  7191.  At  the  conclusion 
of  all  initial  oral  statements,  if  time 
permits,  each  person  may  be  given  the 
opportunity  to  make  a  rebuttal  or 
clarifying  statement.  These  statements 
will  be  given  in  the  order  in  which  the 
initial  statements  were  made  and  will  he 
limited  to  five  minutes  each. 

Any  participant  who  wishes  to  ask  a 
question  of  a  speaker  at  the  hearing  mav 
submit  the  question  in  writing  to  the 
registration  desk.  The  presiding  officer 
will  determine  whether  the  question  is 
relevant  and  material  and  whether  time 
limitations  permit  it  to  be  presented  for 
an  answer. 

Any  further  pro<;edural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  pnisiding 
officer. 

A  transcript  of  the  hearing  will  be 
made,  and  the  entire  record  of  the 
hearing,  including  the  transcript,  will  be 
retained  by  DOE  and  made  available  for 
inspection  at  the  DOE  Freedom  of 
Information  Office  Reading  Room  at  the 
address  indicated  at  the  beginning  of 
this  notice.  Any  person  may  purchase  a 
copy  of  the  transcript  from  the  hearing 
reporter. 

If  DOE  must  cancel  a  hearing,  DOE 
will  make  every  effort  to  publish  an 
advance  notice  of  such  uincellation  in 
the  Federal  Register.  Notic;e  of 
cancellation  will  al.so  be  given  to  all 
persons  scheduled  to  speak  at  the 
hearing.  Hearing  dates  may  be  lanceled 
in  the  event  no  public  testimony  has 
been  scheduled  in  advance. 


IV.  Review  Under  Executive  Order 
12BG6 

Todays  rt;gulalory  action  has  bet.-n 
determined  not  to  be  a  significant 
regulatory  action  under  Exw.utive  Order 
IZBBfi.  Accordingly,  today's  action  was 
not  sul))ect  to  review  under  the 
Executive  Order  by  the  Olfii  e  of 
Management  and  Budget. 

V.  Review  Under  Executive  Order 
12778 

Section  2  of  E.O.  12778  instructs  each 
agency  to  adhere  to  certain  requirements 
in  promulgating  new  regulations  and 
reviewing  existing  regulations.  These 
requirements,  set  forth  in  Sections  2  (a) 
and  (b)(2).  include  eliminating  dr.Tf1ing 
errors  and  needless  ambiguitv.  drafting 
the  regulation  to  minimize  litigation, 
providing  clear  and  certain  legal 
standards  for  affected  conduct,  and 
[iromoting  simplification  and  burden 
reduction,  .\gem.ies  are  also  inslructt-ii 
to  make  every  reasonable  elfort  to 
ensure  that  the  regulation:  specifies 
clearly  any  preemptive  effect,  onv  elfw.l 
on  existing  Federal  law  or  regulation, 
and  any  retroactive  effect:  des(  ribes  .in\ 
administrative  proceedings  to  be 
available  to  judicial  review  and  aiiv 
provisions  for  the  exliaustion  of  suih 
administrative  proceedings;  and  dHfi!-,i-s 
key  terms.  DOE  certifies  that  todin's 
proposed  regulation  meets  the 
requirements  of  «»*>  2  (a)  and  (b)  of  E.O. 
12778. 

VI.  Review  Under  Executive  Order 
12612 

Executive  Order  12612  nH]uirf>  tliiit 
regulations  be  reviewed  for  anv 
substantial  direct  effects  on  Sl.ites.  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  among  various 
levels  of  Government.  If  ther»>  are 
sufficient  substantial  direct  effects,  lhi» 
Executive  Order  requires  preparation  ol 
a  federalism  assessment  to  be  used  in 
deiiisions  hy  senior  policymakers  in 
promulgating  or  implementing  thf 
regulation. 

Today's  regulatory  action  will  not 
have  a  substantial  direct  effect  on  the 
traditional  rights  and  prerogatives  of 
.States  in  relationship  to  the  Federal 
Government.  Preparation  of  a  fedenlisin 
assessment  is  therefore  unni'i  essary. 

VII.  Review  lender  the  Regulatory 
Flexibility  Act 

The  proposed  regulations  wi-re 
reviewed  under  the  Regulator\ 
Flexibility  Act.  Pub.  L.  96-3.")4.  uhii.li 
requires  preparation  of  a  regulntorv 
Hexibility  analysis  for  any  propose'! 
regulation  that  will  have  a  significant 
e«:onomic  impac  t  on  a  substantial 
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number  of  small  entities,  i.e..  small 
businesses  and  small  government 
jurisdictions.  DOE  has  concluded  that 
the  proposed  rule  will  affect  the  States 
and  local  agencies  operating 
weatherization  programs,  especially  in 
the  warmer-weather  States  which  will 
receive  m.ore  funding.  The  incremental 
effect  of  the  proposed  changes  relates  to 
the  distribution  of  approximately  $20 
million.  Thus  this  incremental  effect 
when  spread  among  all  of  the  States  and 
the  District  of  Columbia  will  not  have  a 
significant  impact  on  a  substantial 
numfier  of  small  entities.  Therefore. 
DOE  certifies  that  tliere  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
that  preparation  of  a  regulatory 
flexibility  analysis  is  not  warranted. 

VIII.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  collection  or 
recordkeeping  requirements  are 
imposed  on  the  public  by  today's 
proposed  rules.  Accordingly,  no  0MB 
c:learance  is  required  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501.  et  seq..  or  implementing 
regulations  at  5  CFR  Part  1320. 

IX.  Review  Under  National 
Environmental  Policy  Act 

The  rule  proposes  changes  to  the 
current  formula  used  to  distribute  funds 
among  the  States  pursuant  to  the 
regulations  for  the  Weatherization 
Assistance  Program  for  Low-Irrcome 
Persons.  Over  the  years  many  warmer- 
weather  States  have  maintained  that  the 
lairrenl  formula  over  allocates  funds  to 
colder-weather  States.  The  purpose  of 
the  proposed  formula  is  to  increase  the 
overall  equity  among  the  States.  Since 
this  proposed  rule  deals  only  with  the 
manner  in  which  funds  will  be  allocated 
among  tlie  States,  the  Department  has 
therefore  determined  that  this  proposed 
rule  is  covered  under  the  Categorical 
Exclusion  found  at  paragraph  A6  of 
Appendix  A  to  Subpart  D,  10  CFR  Part 
1021.  which  applies  to  the 
establishment  of  procedural 
rulemakings.  Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

X.  Olher  Federal  Agencies 

DOE  provided  draft  copies  of  the 
proposed  rule  to  the  Department  of 
Health  and  Human  Services  Low- 
Income  Home  Energy  Assistance 
Program  and  the  Department  of 
Agriculture  Famoers  Home 
Administration.  No  comments  have 
been  received.  DOE  also  provided  a 
draft  copy  to  the  Administrator  of  the 


Environmental  Protection  Agency, 
pursuant  to  §  7  of  the  Federal  Energy 
Administration  Act.  as  amended,  I.t 
U.S.C  766.  The  Administrator  has  not 
made  any  comment. 

XI.  The  Catalog  of  Federal  Domestic 
Assistance 

Thfi  Cataloi;  of  Federal  Domestic 
Assistance  number  for  the  Weatht-rization 
Assistance  Program  for  Low-lncomp  fV-Tson?. 
isBl.042. 

List  of  Subjects  in  10  CFR  Part  440 

Administrative  practice  and 
procedure,  aged,  energy  conservation, 
grant  programs-energy,  grant  programs- 
housing  and  community  development, 
handicapped,  housing  standards. 
Indians,  reporting  and  recordkeeping 
requirements,  and  weatherization. 

Issued  in  Washington.  D.C.  on  January  11. 
1995. 

Christine  A.  Ervin. 

Assistant  Sucretary.  Energy  Efficient:}' and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble.  DOE  hereby  propases  to 
amend  Chapter  11  of  Title  10.  Code  ol 
Federal  Regulations,  as  set  forth  below; 

PART  440— WEATHERIZATION 
ASSISTANCE  PROGRAM  FOR  LOW- 
INCOME  PERSONS 

1 .  The  authority  citation  for  part  440 
is  revised  to  read  as  follows:  42  U.S.C. 
6861-6871;  42  U.S.C.  7191. 

2.  In  §  440.3,  remove  the  definitions 
for  "Kumber  of  Low-Income,  Owner- 
Occupied  Dwelling  Units  in  the  State": 
"Number  of  Low-Income  Renter- 
Occupied  Dwelling  Units  in  the  State"; 
"Percentage  of  Total  Residential  Energy 
Used  for  Space  Cooling":  "Percentage  of 
Total  Residential  Energy  Used  for  Space 
Heating";  and  add  the  following 
definitions  in  alphalietical  order  to  rtiad 
as  follows. 

§  440.3    DefinUions. 

*        «        *        *        * 

Base  Allocation  means  tlie  fixtrd 
amount  of  funds  each  State  will  receive 
as  set  forth  in  §  440.10(h)(1). 

«        •        *        *        * 

Fonvula  Allocation  means  the 
amount  of  funds  received  by  each  Stale; 
ba.sed  on  the  formula  as  calculated  in 
§  440.10(b)(3). 

Formula  Share  means  the  percentage 
of  the  total  formula  allocation  provided 
to  eai:h  State  as  calculated  in  §  440.10 

(h)(3). 
***** 

Program  Alhcaiion  means  the  base 
allocation  plus  formula  allocation  for 
each  State. 


Hesidential  Energy  Expenditures 
means  the  average  annual  cost  of 
purcha.sed  residential  energy,  including 
the  cost  of  renewable  energy  resourcfs. 

***** 

Total  Program  Allocations  means  the 
annual  appropriation  less  fimds 
reserved  for  training  and  technical 
assistance. 

***** 

3.  Stiction  440.10  is  rt;vised  to  r»tad  as 
follows: 

§  440.10    Allocation  o(  funds. 

(a)  DOE  shall  allocate  financial 
assistance  for  each  State  from  sums 
appropriated  for  any  fiscal  year.  onl> 
upon  annual  application. 

(b)  Based  on  total  program  alloc:ations 
at  or  above  the  1995  level,  DOE  shall 
determine  the  program  allocation  for 
eac:h  State  from  available  funds  as 
follows: 

(1)  Allocate  to  each  Stale  a  "Base 
Alloc;ation"  as  listed  in  Table  1. 

Table  1 


Alabama 

Alaska  

Arkansas 

Arizona 

California 

Colorado  

Connecticut 

Delaware 

District  of  Columljia 

Florida  ..,..■ 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana  

Iowa  » 

Kansas  

Kentucky  

Louisiana  

Maine 

Maryland  

Massactiusetts 

Michigan  

Minnesota  

Mississippi  

Misscxiri  — 

Montana 

Nebraska  

Nevada  

New  Hampshire  .... 

New  Jersey 

New  Mexico 

New  York  

North  Carolina  

North  Dakota  

Ohio  

Oklahoma  

Oregon 

Pennsylvania  ~ 

Rhode  Island  

South  Carolina 

South  Dakota 

Tennessee  

Texas — 

Utah 


1 .636.000 
1 .425.000 
1,417.000 

760,000 
4,404,000 
4,574.000 
1 .887.000 

409,000 

487.000 

761 .000 
1.644.000 

120,000 
1,618,000 
10,717.000 
5,156,000 
4.032.000 
1 .925,000 
3,615,000 

912,000 
2.493.000 
1 .963.000 
5.111.000 
12,346,000 
8,342,000 
1 ,094,000 
4.615,000 
2.123,000 
2,013,000 

586,000 

1,193,000 

3,775,000 

1,519.000 

15,302,000 

2,853,000 

2.105.000 

10.665.000 

1 .846.000 

2.320.000 

1 1 .457,000 

878,000 

1.130,000 

1,661,000 

3.218,000 

2.999,000 

1.^92,000 
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Table  1— Continued 


Vermont  

Virginia 

Washington  ... 
West  Virginia 

Wisconsin  

Wyoming 


Total 


1,014,000 
2,970,000 
3,775,000 
2,573,000 
7,061 ,000 
967,000 


171,258,000 


(2)  Subtract  171,258,000  from  total 
program  all(x;ations. 

(3)  Calculate  each  State's  formula 
share  as  follows: 

(i)  Divide  the  number  of  "Low 
Imx)me"  households  in  each  State  by 
the  number  of  "Low  Income" 
households  in  the  United  States  and 
miultiply  by  100. 

!(ii)  Divide  the  number  of  "Heating 
Degree  Days"  for  each  State  by  the 
median  "Heating  Degree  Days"  for  all 
States. 

(iii)  Divide  the  number  of  "Cooling 
Degree  Days"  for  each  State  by  the 
median  "Cooling  Degree  Days"  for  all 
States,  then  multiply  by  0,1. 

(iv)  Calculate  the  sum  of  the  two 
numbers  from  paragraphs  (b)(3)(ii)  and 
(iii)  of  this  section. 

(v)  Divide  the  residential  energy 
expenditures  for  each  State  by  the 
number  of  households  in  the  State. 

(vi)  Divide  the  sum  of  the  residential 
energy  expenditures  for  the  States  in 
eaicA  Census  division  by  the  sum  of  the 
households  for  the  States  in  that 
division. 

(vii)  Divide  the  quotient  from 
paragraph  (b)(3)(v)  of  this  section  by  the 
quotient  from  paragraph  (b)(3)(vi)  of  this 
section. 

(viii)  Multiply  the  quotient  from 
paragraph  (b)(3)(vii)  of  this  section  for 
each  State  by  the  residential  energy 
expenditures  per  low-inc;ome  household 
for  its  respective  Census  division. 

(ix)  Divide  the  produc:t  from 
paragraph  (b)(3)(viii)  of  this  section  for 
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eac:h  State  by  the  median  of  the 
products  of  all  States. 

(x)  Multiply  the  results  for  paragraphs 
(b)(3)(i),  (iv)  and  (ix)  of  this  section  for 
each  State. 

(xi)  Divide  the  produc:t  in  paragraph 
(b)(3)(x)  of  this  .section  for  each  State  by 
the  sum  of  the  products  in  paragraph 
(b)(3)(x)  of  this  section  for  all  Stales. 

(4)  Calculate  each  Stale's  program 
allocation  as  follows: 

(i)  Multiply  the  remaining  funds 
calculated  in  paragraph  (b)(2)  of  this 
.section  by  the  formula  share  calculated 
in  paragraph  (b)(3)(xi)  of  this  sec:tion. 

(ii)  Add  the  base  allocation  from 
paragraph  (b)(1)  of  this  section  to  the 
product  of  paragraph  (b)(4)(i)  of  this 
section. 

(c)  Should  total  program  allocations 
for  any  fiscal  year  fall  below  the  total 
program  allocations  for  fiscal  year  190.'). 
then  each  State's  program  alloc;ation 
shall  be  reduced  from  its  fiscal  year 
1995  amount  by  the  same  pert;entage  as 
total  program  allocations  for  the  fiscal 
year  fall. below  the  total  program 
allocations  for  fiscal  year  1995. 

(d)  All  data  sources  used  in  the 
development  of  the  formula  are  publicK 
available.  The  relevant  data  is  available 
from  the  Bureau  of  the  Cen.sus.  the 
Department  of  Energy's  Energy 
Information  Administration  and  the 
National  Oceanic  and  Atmospheric: 
Administration. 

(e)  Should  updates  to  the  data  used  in 
the  formula  become  available  in  any 
fisc;al  year,  these  changes  would  be 
implemented  in  the  formula  in  the 
following  program  year. 

(f)  DOE  may  reduce  the  program 
allocation  for  a  State  by  the  amount 
DOE  determines  cannot  be  rea.sonably 
expended  by  a  grantee  to  weatherize 
dwelling  units  during  the  budget  period 
for  which  financial  assistanc:e  is  to  be 
awarded.  In  reaching  this 
determination.  DOE  will  c:nnsider  the 


amount  of  unexpended  financial 
assistance  currently  available  to  a 
grantcHj  under  this  part  and  the  nuinlMT 
of  dwelling  units  which  remains  to  Ix- 
vveatherized  with  the  unexpended 
financial  assistance. 

(g)  DOE  may  inc:rease  the  proginni 
alloc;ation  of  a  Stale  by  the  amount  DOE 
determines  the  grantee  can  expcsnd  to 
weatherize  additional  dwelling  units 
during  the  budget  period  for  w  hich 
financial  assistanc;e  is  to  I*  awarded. 

(h)  The  Support  Officp  Director  shall 
notify  eacJi  Stateof  the  program 
alloc:ation  for  which  that  State  is  eiigilile 
to  apply. 

4.  Section  440.12  is  anu;ncled  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

§440.12    State  application. 

•  *         •  •  # 

(h)  *  *  * 

(4)  The  total  number  of  dwciiiiig  units 
proposed  to  be  weatherized  with  grant 
funds  during  the  budget  period  for 
which  assistanc;e  is  to  be  awarded — 

(i)  With  financial  assislanc:e 
previously  obligated  under  this  part, 
and 

(ii)  With  the  program  allnc:ation  to  the 
State: 

•  *        •         •         * 

Ti.  Sec  tion  440.14  is  amended  by 
revising  paragraph  (b)(0)(vi)  to  read  as 
fnllows; 

§440.14    State  plans. 

*  *  •  •  • 

(b) 

(9)  •  •  * 

(vi)  The  amount  of  weatherization 
grant  funds  allocated  to  the  State  under 
this  part: 

•  •         •        •        * 

II  K!1<H  .  9,=V-14  IJ  liliMl  1-20-95:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Grant  Availability  to  Federally- 
Recognized  Indian  Tribes  for  Projects 
Implementing  Traffic  Safety  on  Indian 
Reservations 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

summary:  The  Bureau  of  Indian  Affairs 
intends  to  make  funds  available  to 
federally-recognized  Indian  tribes  on  an 
annual  basis  for  the  purpose  of 
implementing  traffic  safety  projects 
which  are  designed  to  reduce  the 
number  of  traffic  accidents  and  their 
resulting  fatalities,  injuries,  and 
property  damage  within  Indian 
reservations.  Due  to  the  limited  funding 
available  for  this  program,  all  projects 
will  be  reviewed  and  selected  on  a 
competitive  basis.  This  notice  is 
intended  to  inform  Indian  tribes  on  the 
availability  of  funds  and  the  process  in 
which  the  projects  are  selected. 
DATES:  Requests  for  funds  must  be 
received  by  June  1  of  each  program  year. 
Information  packets  will  be  distributed 
on  February  iJ4,  1995. 
ADDRESSES:  Each  tribe  must  submit  its 
request  to  the  Bureau  of  Indian  Affairs, 
Division  of  Safety  Management. 
Attention:  Indian  Highway  Safety 
Program  Coordinator.  Information 
packets  will  be  distributed  on  February 
24, 1995,  to  all  tribal  leaders  at  the 
addresses  shown  on  the  latest  Tribal 
Leaders  List  which  is  compiled  by  the 
Bureau  of  Indian  Affairs.  Tribal 
Government  Services,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tribes  should  direct  questions 
concerning  the  grant  program  to  Norma 
D.  Long,  the  Bureau's  Indian  Highway 
Safety  Program  Coordinator  or  to 
Charles  L.  Jaynes,  Program 
Administrator,  Bureau  of  Indian  Affairs, 
P.O.  Box  2006,  Albuquerque,  New 
Mexico  87103;  telephone:  (505)  766- 
2181. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal-Aid  Highway  Act  of  1973 
(Pub.  L.  93-87)  provides  for  U.S. 
Department  of  Transportation  funding 
to  assist  Indian  tribes  in  implementing 
highway  safety  projects.  These  projects 
are  designed  to  reduce  the  number  of 
traffic  crashes  and  their  resulting 
fatalities,  injuries,  and  property  damage 
within  Indian  reservations.  All 
federally-recognized  Indian  tribes  on 
Indian  reservations  are  eligible  to 


receive  this  assistance.  All  tribes  which 
avail  themselves  of  this  assistance  are 
reimbursed  for  cost  incurred  under  the 
terms  of  23  USC  Sec.  402  and 
subsequent  amendments. 

Hesponsibilities 

For  purposes  of  application  of  the 
Act,  Indian  reservations  are  collectively  • 
considered  a  "State  "  and  the  Secretary, 
U.S.  Department  of  the  Interior  (DOI),  is 
considered  the  "Governor  of  a  State." 
The  Secretary,  DOI,  delegnled  the 
authority  to  administer  the  programs 
throughout  ail  the  Indian  reservations  in 
the  United  States  to  the  Assistant 
Secretary — Indian  Affairs.  The  Assistant 
Secretary — Indian  Affairs  further 
delegated  the  responsibility  for  primary 
administration  of  the  Indian  Highw.iy 
Safety  Program  to  the  Central  Office 
Division  of  Safety  Management  (DSM), 
located  in  Albuquerque,  New  Mexico. 
The  Chief,  DSM.  as  Program 
Administrator  of  the  Indinn  Highway 
Safety  Program,  has  two  full-time  staff 
members  to  assist  in  program  matters 
and  provide  technical  assistance  to  the 
Indian  tribes.  It  is  at  this  level  that 
contacts  with  the  Departraent  of 
Transportation  are  made  with  respect  to 
program  approval,  funding  of  projects 
and  technical  assistance.  The 
Department  of  Transportation,  through 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  and  the 
Federal  Highway  Administration 
(FHVVA),  is  responsible  for  assuring  that 
the  Indian  Highway  Safety  Program  is 
carried  out  in  accordance  with  23  U.S.C. 
402  and  other  applicable  Federal 
regulations. 

The  National  Highway  Traffic. Safety 
Administration  is  responsible  for  the 
apportionment  of  funds  to  the  Secretary 
of  the  Interior,  review  and  approval  of 
the  Indian  Highway  Safety  Plan 
involving  NHTSA  highway  safety 
program  areas  and  technic.al  guidance 
and  assistance  to  BIA. 

The  Federal  Highway  Administration 
is  responsible  for  review  and  approval 
of  the  Indian  Highway  Safety  Plan 
involving  FHWA  highway  safety 
program  areas  and  technical  guidance 
and  assistance  to  BIA. 

Program  Areas 

The  Surface  Transportation  and 
Uniform  Relocation  Assistance  Act  of 
1987,  23  U.S.C.  402(j),  required  the 
Department  of  Transportation  to 
conduct  a  rulemaking  process  to 
determine  those  programs  most  eiiective 
in  reducing  traffic  crashes,  injuries  and 
fatalities.  Those  program  areas  were 
determined  to  be  national  priority 
program  areas,  and  include  NHTSA 
Program  areas:  (1)  Alcohol;  (2)  Police 


Traffic  Services;  (3)  Oi:cupant 
Protection;  (4)  Traffic  Records,  and;  (.t) 
Emergency  Medical  Services.  FHWA 
Program  Area:  Traffic  Engineering 
.Services.  NHT.SA  and  FHVVA  Progr;ni» 
Areas:  Pedestrian  and  Bicycle  S.Tli'ty. 

Funding  Crittria 

The  Bureau  of  Indian  Affairs  will 
reimburse  for  eligible  costs  assoiialcil 
with  the  following: 

(1)  Alcohol— Salary  (DWl 
enforcement  officer);  enforcenicnl/ 
education;  NHTSA  approved  Training. 
Approved  breath-testing  equipment 
(must  be  included  on  most  recent 
Conforming  Product  List);  connnuiiit\.' 
school  alcohol  traffi(.  safety  education. 
DWI  offender  education;  prosecution, 
adjudication;  and  vehicle  expenses. 

(2)  Police  Traffic  .Services — Salary 
(traffic  enforcement/education):  tr.iliic 
law  enforcement/radar  training;  speed 
enforcement  equipment  (must  he  listed 
on  Consumer  Products  List); 
community/school  education;  and 
vehicle  expenses. 

(3)  Occupant  Prote*  t ion— (1)  Child 
Passenger  Safety — child  car  seal  loaner 
program;  car  seat  transportation/storage, 
and;  public  information/education.  (H) 
Community  Seat  Belt  Program-^Salary: 
education/promotional  materials:  otti(  »• 
expenses,  and;  NHTSA-approvt'ji 
Occupant  Protection  Usage  and 
Enforcement  (OPUE)  Training. 

(4)  Traffic  Records— Salary: 
computerized  equipment. 

(5)  Emergency  Medical  Services — 
Training;  public  information  education. 

(6)  Traffic  Engineering  Services — 
Traffic  signs  (warning,  regulatory,  work 
zone);  hardware  and  sign  posts. 

Project  Cuidf  linns 

Information  packets  will  be  forwarded 
to  the  tribes  in  the  month  of  February 
of  each  program  year.  Upon  receipt  ol 
the  information  packet,  each  tribe 
should  prepare  a  proposed  projei  t  based 
upon  the  following  guidelines: 

A.  Program  Planning.  Program 
planning  shall  be  based  upon  the 
highway  safety  problems  identified  and 
r-.ountermeasures  selected  by  the  tribe 
for  the  purpose  of  reducing  traffic  (rash 
factors. 

B.  Problem  Identification.  Highway 
traffic  safety  problems  shall  be 
identified  from  the  best  data  available. 
These  data  may  be  found  in  tribal 
enfon;ement  records  on  traffic  crashes. 
Other  sources  of  data  include 
ambulance  records,  court  and  poli(.e 
arrest  records.  The  problem 
identification  process  may  be  ai<ied  b\ 
using  professional  opinions  of 
personnel  in  law  enfon;ement,  Indian 
Health  Service,  driver  education,  road 
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enjjineers,  etc.  These  data  should 
accompany  the  funding  request.  Impact 
problems  should  be  indicated  during 
the  identification  process.  An  impact 
problem  is  a  highway  safety  problem 
that  contributes  to  car  crashes,  fatalities 
and/or  injuries,  and  one  which  may  be 
corrected  by  the  application  of 
cotintermeasures.  Impact  problems  can 
be  identified  from  analysis  of  statewide 
and/or  tribal  traffic  records.  The 
annly.ses  should  consider,  as  a 
minimum:  pede.strian,  motorcycle, 
pedalcycle,  passenger  car,  school  bus, 
and  truck  accidents;  records  on  problem 
drjvers,  roadside  and  roadway  hazards, 
aktohol  involvement,  youth 
involvement,  defective  vehicle 
involvement,  suspended  or  revoked 
driver  involvement,  speed  involvement 
and  child  safety  seat  usage.  Data  should 
ai:<:ompany  the  funding  request. 

t).  Counteimeasiires  Selection.  When 
tribal  highway  traffic  safety  problems 
are  identified,  appropriate 
coimtermeasures  shall  he  developed  by 
the  tribe  to  solve  or  reduce  the 
problems.  The  development  of  these 
coimtermeasures  should  take  into 
account  the  overall  cost  of  the 
coimtermeasures  versus  its  possible 
eftiicts  on  the  problem. 

D.  Objectives/Performance  Indicators. 
Af^er  countermeasure  selection,  the 
olijective(s)  of  the  project  must  be 
expressed  in  clearly  defined,  time- 
framed  and  measurable  terms. 

E.  Budget  Format.  The  activities  to  be 
fu^ided  shall  be  outlined  according  to 
th(!  following  object  groups:  personnel 
services,  travel  and  transportation,  rent/ 
conimunications,  printing  & 
reproduction,  other  services,  equipment, 
and  training.  Each  object  group  shall  be 
qiiantified,  i.e.,  personnel  activities 
should  show  number  to  be  employed, 
hours  to  be  employed,  hourly  rate  of 
pav.  etc.  Each  object  group  shall  have 
suificient  detail  to  show  what  is  to  be 
procured,  unit  cost,  quarter  in  which  the 
procurement  is  to  be  made  and  the  total 
COM.  including  any  tribal  contribution  to 
thf!  project.  Due  to  limited  funding,  this 
office  will  limit  indirect  costs  to  a 
miiximum  of  15%. 

F.  Evaluation  Plan.  Evaluation  is  the 
pro<:ess  of  determining  whether  a 
hi^jhway  safety  activity  should  be 
undertaken,  if  it  is  being  properly 
conducted  and  if  it  has  accomplished  its 
objectives.  A  plan  explaining  how  the 
evoluation  will  be  accomplished  and 
identifying  the  criteria  to  be  used  in 
m(>asuring  performance  shall  be 
included  in  the  funding  request. 

G.  Technical  Assistance.  The  Indian 
Highway  Safety  Program  staff  will  be 
available  to  tribes  for  technical 
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assistance  in  the  development  of  tribal 
projects. 

H.  Section  402  Project  Length.  Section 
402  funds  shall  not  be  used  to  fund  the 
same  project  at  one  location  or 
jurisdiction  for  more  than  three  years. 

I.  Certification  Regarding  Drug-Free 
Workplace  Requirement.  Indian  tribes 
receiving  highway  safety  grants  through 
the  Indian  Highway  Safety  Program 
must  certify  that  they  will  maintain  a 
drug-free  workplace.  The  certification 
must  be  signed  by  an  individual 
authorized  to  sign  for  the  tribe  or 
reservation.  The  certification  must  be 
received  by  the  Department  of 
Transportation  prior  to  the  release  of 
grant  funds  for  that  tribe  or  reservation. 
The  certification  must  be  submitted 
with  the  tribal  highway  safety  project 
proposal. 

Submission  Deadline 

Each  tribe  must  submit  its  funding 
request  to  the  BIA  Indian  Highway 
Safety  Program.  Albuquerque.  NM.  The 
request  must  be  received  by  the  Indian 
Highway  Safety  Program  by  fune  1  of 
each  program  year.  Requests  for 
extension  of  this  deadline  will  not  be 
granted.  Modifications  of  the  funding 
request  received  after  the  close  of  the 
funding  period  will  not  be  considered  in 
the  review  and  selection  proces,ses. 

Selection  Criteria 

Each  project  funding  request  will  be 
reviewed  and  evaluated  by  the  Indian 
Highway  Safety  Program  staff  and 
ranked  by  assigning  points  to  four  areas 
of  consideration.  Those  areas  of 
consideration  and  their  respective  point 
values  are  listed  below: 

Magnitude  of  Problem — 50  Points 

1.  Does  a  highway  safety  problem 
exist? 

2.  Is  the  problem  significant? 

3.  Does  tne  project  contribute  to  the 
solution  of  the  problem  identified? 

4.  Number  of^traffic  crashes  last  three 
years?  Alcohol  related? 

5.  Number  of  reported  fatalities  last 
three  years?  Alcohol  related?  Speed 
related? 

6.  Safety  Belt/Child  Safety  Seat  Usage 
data. 

7.  Law  Enforcement  data — violations/ 
tickets  issued. 

8.  Conviction  data. 

9.  Tribal  Safety  Belt/Child  Safety  Seat 
Ordinance  implemented. 

Countermeasures  Selection — 40  Points 

1.  Are  the  countermeasures  selected 
the  most  effective? 

2.  Are  they  cost  effective? 

3.  Have  objectives  been  stated  in 
realistic  performance  terms  and  are  they 
attainable? 


4.  Are  the  objectives  time-framed  and 
are  the  time-frames  realistic  and 
attainable? 

Tribal  Leadership  and  Community 
Support — JO  Points 

1.  Are  tribal  resources  used  in  this 
project?  Tribal  Resolution? 

2.  Does  the  project  have  c:ommunity 
support?  Support  Letters? 

3.  Does  the  tribe  have  an  ordinance  or 
law  which  supports  the  project? 

Past  Performance  ^  or  -10  Points. 

1.  Reporting  (Financial  & 
Programmatic). 

2.  Accomplishments. 

Notification  of  Selection 

The  tribes  selected  to  participate  will 
be  notified  by  letter.  Each  tribe  selected 
must  have  a  Certification  Regarding 
Drug-Free  Workplace  Requirements,  and 
a  duly  authorized  Tribal  resolution 
included  in  their  proposal.  The 
certification  and  resolution  must  be  on 
file  prior  to  the  release  of  grant  hmds  for 
the  tribe  or  reser\ation. 

Notification  of  S'on-Setection 

The  Program  Administrator  will 
notify  each  tribe  of  non-selection.  The 
tribe  will  be  provided  the  reason  for 
non-selection. 

Uniform  Administrative  Requirements 
for  Grant-in-Aid 

Uniform  grant  administration 
procedures  have  been  established  on  a 
national  basis  for  all  grant-in-aid 
programs  by  DOT/NHTSA  under  49 
CFR  Part,18.  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments."  Uniform 
procedures  for  State  Highway  Safety 
Programs  have  been  codified  bv  NHTSA 
and  FHWA  in  23  CFR  Parts  1200.  1204. 
and  1205.  Cost  principles  applicable  to 
grants  and  contracts  with  state  and  lo<;al 
governments  have  been  established  by 
0MB  Circular  A-87  and  NHTSA  Order 
462-13A.  It  is  the  responsibility  of  the 
Indian  Highway  Safety  Program  to 
establish  operating  procedures 
consistent  with  the  applicable 
provisions  of  the  aforementioned  rules 
and  regulations,  and  guidelines 
established  under  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (P.L.  102-240.  103  Stat.  19i4). 

Standards  for  Financial  Management 
System 

Tribal  financial  management  systems 
must  provide  for: 

1.  Accurate,  current,  and  complete 
disclosure  of  financial  results  of  the 
highway  safety  project. 
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2.  Adequate  recordkeeping. 

3.  Control  over  and  accountability  for 
all  fund.s  and  asset.s. 

4.  Comparison  of  actual  with 
budgeted  amounts. 

5.  Documentation  of  accounting 
records. 

6.  Appropriate  auditing.  Highway 
.safety  projects  will  be  included  in  the 
tribal  A-128  Single  Audit  requirement. 

Tribes  will  provide  a  quarterly 
financial  and  a  program  status  report  to 
the  Bureau's  Indian  Highway  Safely 
Prognun  Coordinator,  P.O.  Box  2006, 
Albuquerque,  NM  87103.  These  r»'ports 


will  be  submitted  no  later  than  seven  (7) 

days  beyond  the  n»porting  month. 

Project  Monitoring 

During  the  progj^am  year,  it  is  the 
responsibility  of  the  BIA  huiian 
Highway  Safety  Program  to  maintain  a 
degree  of  projerJ  oversight,  provide 
technical  assistance  as  needed  to  assist 
the  project  in  fulfilling  its  dajectives, 
and  assure  that  grant  provisions  are 
roniplied  with. 

Pmjcrt  Evaluation 

A  performance  evaluation  will  lx> 
conducted  for  each  highway  .safety 


project  by  the  Bureau  of  hidiaii  AiTairs. 
The  evaluation  will  nieasure  the  aiJual 
accomplishments  of  the  plaimed 
activity.  On-site  proje<;t  evaluation/ 
nionitoring  will  be  made  at  the 
dis<;retion  of  the  hidian  Highway  .SiJleJy 
Program  Administrator. 

Hiitt'd;  l>><  cmbor  30. 1994 
Ada  K.  Deer, 

AssJatant  S^crftiiry — liidiuu  Affiiirs. 

jFK  Doi;.  Oj-l .585  Fiiiul  l-20-^5;  SA5  .u'.i I 
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Part  IV 

Department  of  the 
Interior 

Bureau  of  Indian  Affairs 

Power  Rate  Adjustments:  Mission  Valley 
Power  Utility,  Montana;  San  Carlos  Indian 
Irrigation  Project  (Joint  Works),  Arizona; 
and  Colorado  River  Indian  Project; 
Notices 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Power  Rate  Adjustment:  Mission 
Valley  Power  Utility,  Montana 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  rate  change. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
is  increasing  the  cost  of  electric  power 
(energy)  to  customers  of  Mission  Valley 
Power  (MVP),  the  entity  operating  the 
power  facility  of  the  Flathead  Indian 
Irrigation  Projec.t  of  the  Flathead 
Reservation.  The  Bureau  of  Indian 
Affairs  (BIA)  has  been  informed  that  the 
Montana  Power  Company  (MFC),  which 
sells  electric  power  to  MVT.  has  raised 
its  wholesale  power  rates  by 
approximately  2.0  percent.  The  MPC 
increase  went  into  effect  on  September 
.5, 1994,  and  is  based  on  adjustments  in 
the  Consumer  Price  index  pursuant  to 
the  Federal  Energy  Regulatory 


Commission  license  for  MFC's  Kerr  Dam 
Hydroelectric  Facility.  Accordingly,  the 
BIA  is  adju.sting  the  lo(al  retail  power 
rates  charged  by  MVP  to  reflect  the 
incjeased  cost  of  purchased  power. 

DATES:  This  rate  is  effective  Janury  23, 

FOR  FURTHER  INFORMATION  CONTACT:  Area 
Director,  Bureau  of  Indian  Affairs, 
Portland  Area  Office.  911  N.E.  11th 
Avenue.  Portland.  Oregon  97232-4169, 
telephone  (503)  231-6702;  or  General 
Manager,  Mission  Valley  Power,  P.  O. 
Box  890,  Poison,  Montana  59860-0890. 
Telephone  (406)883-5361  or  1-800- 
823-3758  (in-State  Watts). 

SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  document  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301;  the  Act  of  August  7,  1946. 
c.  802.  Section  3  (60  Stat.  895;  25  U.S.C. 
385c):  the  .^ct  of  May  25. 1948  (62  Stat. 
269);  and  the  Act  of  December  23, 1981. 
section  112  (95  Stat.  1404).  The 
Secretary  has  delegated  this  authority  to 


the  A.ssistant  Secretary— Indian  Affairs 
pursuant  to  part  209  Departmental 
Manual,  Chapter  8.  lA  and 
Memorandum  dated  January  25,  1994. 
from  Chief  of  Staff,  Department  of  the 
Interior,  to  Assistant  Sw:retaries.  and 
Heads  of  Bureaus  and  Offices.  The 
approximate  2.0  percent  MPC  increase 
causes  the  BIA  to  rai.se  its  retail  rates  to 
recover  524,529  which  is  the  financial 
impact.of  that  increase.  Accordingly,  the 
rate  increase  will  tlovv  through  MVP  to 
MPC  to  offset  the  increased  cost  of 
wholesale  energy.  This  adjustment  is 
the  result  of  an  increase  in  the  electric 
power  rates  (;harged  by  MPC,  one  of 
three  sources  of  electric  power  marketiui 
by  MVP.  The  MPC  increase,  which  went 
into  effect  on  September  5.  1994,  is 
based  on  adjustments  in  the  Consunu'r 
Price  index  pursuant  to  the  Federal 
Energy  Regulaton,'  Commission  license 
for  MFCs  Kerr  Dam  Hydroelectric 
Facility.  The  following  table  illustrates 
the  financial  impact  of  the  new  retail 
rates  on  each  rate  class. 


Rate  class 


Residential: 

Basic  Charge 

Energy  Charge 

»2  General: 

Basic  Ctiarge 

Energy  Charge  

Irrigation: 

Horsepower  Charge  

Energy  Charge  

Minimum  Seasonal  Charge 

Small  and  Large  Commercial: 

Basic  Charge 

Monthly  Minimum  * 

Dwnand  Rate  

Energy  Rate  .v.. 


Present  rate 


Sll.OCVmo.  (includes  127kwh) 
0.04719[/»«*h  (over  127  kwh)   . 

ll.OO/mo.  (includes  109  kwh) 
0.05505/kwh  (over  109  kwh)   . 


10.84,'HP 

0.036(XVJo«ti  

132.00  or  S6.00/HP,  whichever  is  greater 


None 

38.00- _ 

4.34/KW  o<  t»ng  demand 

0  04264yfcwh— Fwst  18,000  kwh  . 
0.03547/kwh— Over  18,000  kwh 


New  rate 


0.0-:72-i 

(') 
0.05511 

D 

03605 

(') 

(') 

(') 

(•) 

0.04269 

0.03551 


Area  lights 

Present  rate 

New  rate 

Area  light  installed  on  existing  pole  or  structure: 

7  000  lun)en  urwt  M  V  *                                      

S6.94 

36.98 

20  000  lumen  unit  MV* 

9.67 

9.73 

9  (XK)  lumen  unit,  H  P  3 

6  26        

6.30 

22  000  lumen  unit  HPS             

8  53 _ 

8.58 

Present  monthly  rate  ' 

New  rate 

Area  light  installed  with  new  pole: 
7,000  lumen  unit,  M.V.' 

20  000  lumen  unit  M.V.*  

8.64 ; 

8.70 

9  000  lumen  unit  M  V  *      

11.37 

11.43 

22  000  lumen  unit,  H.P.S*  

7.96 

8.01 

"Continuing  sen/ice  only 

Street  Lighting  (Unmetered)  

10  23                                          

10.28 

This  rale  dass  appies  to  municipalities  or  communities 
where  there  are  ten  or  more  lighting  units  billed  in  a 
group.  This  rate  schedule  is  subject  to  a  negotiated 
contract  «nlh  MVP.. 

1 1  OO/mo.  (includes  109  kwh)  

(') 

Street  Liahtino  (Metered) 

(') 

Basic  Charcje  

0.05506  (over  109  kwh)  

0.0551 1 

'  No  change. 
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Thr  Notice  proposing  this  increase  to 
the  cost  of  electric  power  customers  of 
MVP  nvas  published  on  November  16, 
1994,  59  FR  59243.  The  affected  public 
and  interested  parties  v,fere  provided  the 
oppoitainity  to  submit  written 
comments  during  the  30-day  period 
subse:juent  to  November  16th. 

Diitild:  I;in(iiiry  12,  1995. 
.^da  E^  Deer, 

Assistiifit  Sturntary — Indian  Affairs. 
il'R  D<lc.  9,T-15H6  filed  1-20-95;  8:45  Hiul 
BILLING  COOe  4310-02-P 


San  Caries  Indian  Irrigation  Project 
(Joint  Works)  O&M  Assessment  Rates, 
Arizona 

AGENCY:  Bureau  of  Indian  Affairs, 

Intprinr. 

ACTION:  Notice  of  rate  change. 

SUMMWY:  The  Bureau  of  Indian  Affairs 
is  decireasing  the  San  Carlos  Indian 
Irrigation  Project  (Joint  Works) 
Operation  and  Maintenance  assessment 
rate  to  $30.00  per  asses,sable  acre  for  the 
1995  irrigation  season  and  .subsequent 
seasons.  This  is  a  decrease  of  $3.()(;  from 
the  cmrrent  rate  of  $35.00  per  as.sessable 
acre. 

DATES:  This  rate  is  effective  January  23, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Project  Manager,  San  Carlos  Indian 
Irrigation  Project  (Joint  Works),  P.O.  Box 
250,  Coolidge,  Arizona  85228. 
Telephone:  (602)  723  5439. 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  document  is 
vested  in  the  Secretary  of  Interior  bv  5 
U.S.C.  301  and  the  Act  of  August  14. 
1914  (38  Stat.  583.  25  U.S.C.  385),  and 
has  been  delegated  to  the  A,ssistant 
Secretary — Indian  Affairs  pursuant  to 
Part  209  Departmental  Manual  Chapter 
8.1  A  and  Memorandum,  from  Chief  of 
Staff.  Department  of  the  Interior,  to 
.Assistant  Secretaries,  Heads  of  Bureau 
and  Offices,  dated  January  25. 1994.  The 
assessment  rate  is  ba.sed  on  an  estimate 
of  the  cost  of  normal  operation  and 
maintenance  of  the  irrigation  project 
divided  by  the  project  acreage.  Normal 
operation  and  maintenance  is  defined  as 
the  cost  of  all  activities  involved  in 
delivering  irrigation  water,  including, 
hut  not  limited  to,  labor,  materials, 
equipment  and  services  for  irrigation 
canals,  dams,  flow  control  gates,  pumps 
and  other  facilities. 

The  effective  date  of  the  annual 
ussesfaiient  rate  adjustment  is  October  1 . 
1994.  The  basic  assessment  rate  was  set 
at  $35  for  Fiscal  Year  1994.  This  rate 
was  set  with  the  understanding  that  the 
BIA  was  implementing  Public  Law  102- 


231.  which  called  for  divestiture  of  the 
power  division  at  San  Carlos  Indian 
Irrigation  Projet:t.  That  divestiture  effoit 
has  been  terminated  and  the  costs 
associated  with  it  have  beeji  removed 
from  the  assessment  rate  calculations. 
Pursuant  to  the  Act  of  June  7,  1924  (43 
Stat.  476),  and  supplementary  acts,  the 
Repayment  Contract  of  June  8,  1931,  as 
amended,  between  the  United  States 
and  San  Carlos  Irrigation  and  Drainage 
District,  and  in  accordance  with 
applicable  provisions  of  the  Order  of  the 
Secretary  of  the  Interior  of  June  15, 
1938,  the  basic  asse.ssment  rate  for  the 
operation  and  maintenance  of  the  Joint 
Works  of  the  San  Carlos  Irrigation 
Projet:t  for  Fiscal  Year  1995  is  hereby  . 
fixed  at  $30  for  each  assessable  acre  of 
land.  The  assessment  is  due  and  payable 
on  or  before  the  15th  of  May  prior  to  the 
fi.scal  year  the  assessment  is  for.  as 
provided  in  the  Act  of  June  7,  1924  (43 
Stat.  475-476),  as  implemented  by  the 
Repayment  Contract  between  the  United 
States  and  the  San  Carlos  Irrigation  and 
Drainage  District  (as  supplemented  on 
November  12. 1935  and  May  29.  1947), 
and  the  Secretarial  Order  defining  the 
Joint.  District  and  Indian  Works  of  the 
San  Carlos  Federal  Irrigation  Project, 
turning  over  Operation  and 
Maintenance  of  District  Works  lo  the 
San  Carlos  Irrigation  and  Drainage 
District. 

The  Notice  Proposing  this  decrease  in 
the  Operation  and  Maintenance 
.Assessment  Rate  for  the  San  Qirlos 
Indian  Irrigation  Project  (Joint  Works) 
was  published  on  November  16,  1994. 
59  FR  59245.  The  affected  public  and 
interested  parties  were  provided  th(! 
opportunity  to  submit  written 
comments  during  the  30-day  period 
subsequent  to  November  16th. 

Datod:  January  12. 1995. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
jFK  Doc.  95-1587  Fiiwl  1-20-95;  8:45  am) 

BILLING  CODE  431(M>:-P 


Colorado  River  Indian  Irrigation  Project 

AGENCY:  Bureau  of  Indian  .\ffairs. 

Interior. 

ACTION:  Notice  of  rate  change. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
is  increasing  the  Colorado  River  Indian 
Irrigation  Project's  operation  and 
maintenance  (O&M)  assessment  rate  per 
assessable  acre  for  the  first  5  acre  feet 
of  water  to  $30.00  in  1995.  $31.50  in 
1996,  $33.00  in  1997.  $34.50  in  1998, 
and  $36.00  in  1999  and  thereafter  until 
further  notice.  The  $3.00  increa.se  to  the 
current  rate  of  $27.00  per  acre  in  1995 
and  the  $1.50  increa.se  per  acre  per  ye;>r 


for  the  next  four  years  1!)96  through 
1999  will  offst^t  i:ost  increases  for 
personnel,  supplies,  materials  and 
services,  and  other  normal  O&M 
expenses.  The  charge  per  acje  foot  of 
water  in  exce.ss  of  this  annual 
apportionment  will  be  Si  1.00  peracn- 
foot  in  1995,  $12.50  per  acre  foot  i:i 
1996.514.00  per  acre  foot  in  1997, 
S15.50  per  acre  foot  in  1998,  and  S17  Mil 
per  acre  foot  in  1999  and  thereafter, 
until  further  notice.  The  S3. 00  increase 
to  the  current  rate  of  $8.00  per  acre  foot 
in  1995  and  the  $1.50  increase  perat:re 
foot  per  year  for  the  next  four  years  1996 
through  1999  will  offset  co.st  increases 
for  personnel,  supplies,  materials  :\m\ 
sen  ices,  and  other  normal  O&M 
expenses. 

The  energy  costs  for  pumped  water 
will  not  be  paid  by  the  project  but  will 
be  billed  directly  to  those  receiving 
pumped  water  by  the  electric  utility. 
DATES:  These  rates  shall  be<:ome 
effective  on  January-  1st  for  the  year 
indicated  and  rtmiain  in  effect  until 
modified. 

FOR  FURTHER  INFORMATION  CONTACT:  .'\rea 
Director.  Phoenix  Area  Office.  Bureau  of 
Indian  Aflairs.  One  North  First  Strwl. 
Phoenix.  Arizona  SfiOOl.  Telephone 
numbtsr:  (602)  ,179-6600. 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  document  is 
vested  in  the  Secretary  of  IiUerior  by  5 
U.S.C.  301  and  the  Act  of  August  14. 
1914  (38  Stat.  583.  25  U.S.C.  385)  and 
has  been  delegated  to  the  Assistant 
Secretary — Indian  Affairs  pursuant  to 
Part  209  Departmental  Manual  Chapter 
8.1  A  and  Memorandum,  dated  Januar\ 
25,  1994.  from  the  Chief  of  Staff. 
Department  of  the  Interior,  to  .Assistant 
Secretaries  and  Heads  of  Bureau  and 
Offices.  The  assessment  is  ba^<'d  cm  an 
estimate  of  the  cost  of  normal  operation 
and  maintenance  of  the  irrigation 
Project.  Normal  operation  and 
maintenance  is  defined  as  the  cost  of  all 
activities  involved  in  delivering 
irrigation  water,  including,  but  not 
limited  to.  the  actual  costs  for  labor, 
materials,  equipment,  services,  energv . 
equipment  replacement  and  reserves  to 
cover  emergency  expenses. 

The  Colorado  River  Indian  Tribes  * 
(CRIT)  and  water  users  were  notified  of 
the  proposed  changes  in  the  operation 
and  maintenance  asses.sment  and  e\(  ess 
water  rates  bv  letter  to  CRIT  dated 
March  25.  1994,  at  the  March  16,  1994. 
CRIT  Irrigation  Committee  Meeting,  and 
at  the  Pink  Boll  Worm  and  White  Fly 
Eradication  Committee  Meeting  for 
Parker  Valley  growers  on  Man:h  22. 
1994. 

The  current  operation  and 
niainlenan«;e  asses.sment  rale.ot  .S27.U(i 
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became  effective  January  1, 1994.  Since 
January  1,  1984,  when  the  operation  and 
maintenance  assessment  rate  was  raised 
to  $22.00.  there  had  been  no  other 
increases  in  the  assessment  rate  or  the 
excess  water  rate.  The  1994  increase 
was  not  sufficient  to  offset  the 
accumulated  annual  cost  increases  for 
labor,  materials,  equipment,  energy,  and 
services.  Costs  have  depleted  reserves 
and  continue  to  exceed  revenue  from 
current  assessments.  The  basic 
operation  and  maintenance  assessment 
for  a  given  year  is  calculated  by  using 
the  estimated  cost  of  project  operation 
for  that  calendar  year  divided  by  the 
assessable  acreage. 

Basic  Assessment 

The  basic  assessment  rale  against  the 
land  to  which  water  can  be  delivered 
under  the  Colorado  River  Indian 
Irrigation  Project,  Arizona,  for  operation 
and  maintenance  of  the  project  is  hereby 
fixed  at  $30.00  per  acre  for  1995,  $31. ,50 
per  acre  for  1996,  $33.00  per  acre  for 
1997,  $34.50  per  acre  for  1998,  and 
$36.00  per  acre  for  1999  and  thereafter 
until  further  notice.  The  as.sessment  is 
due  whether  water  is  u.sed  or  not. 


Payment  of  this  assessment  will  entitle 
the  water  user  to  up  to  5  acre-feet  of 
water  per  year  per  assessable  acre  of 
land. 

Excess  Water  Charge 

If  and  when  available,  water  in  excess 
of  the  basic  allotment  may  be  delivered 
upon  written  request  to  the 
Superintendent  by  landowners  or  users 
at  the  following  rates  per  acre  foot  or 
fraction  thereof:  $11.00  per  acre  foot  in 
1995,  $12.50  per  acre  foot  in  1996, 
$14.00  per  acre  foot  in  1997.  $15.50  per 
acre  foot  in  1998.  and  $17.00  per  acre 
foot  in  1999  and  thereafter  until  further 
notice.  The  excess  water  charge  is 
payable  at  the  time  of  written  request  lor 
such  water  and  must  be  paid  prior  to 
delivery. 

Pumped  Water  Energy  Charges 

The  energy  costs  for  jjumped  watt;r 
will  not  be  paid  by  the  prujt'ct  i)ut  will 
be  billed  directly  to  those  receiving 
pumped  water  by  the  electric  utility. 

Effective  Period 

The  as.sessments  and  water  (barges 
above  shall  become  e!f(?(.tive  on  Janunry 


1st  for  each  calendar  year  1995  through 
1999  and  thereafter  until  hirther  noti(  c. 

Distribution  and  Apportionment 

All  project  water  is  considered  a 
common  water  supply  in  which  all 
assessable  lands  of  the  project  are 
entitled  to  share  equally.  Such  water 
will  be  distributed  to  the  lands  of  the 
project  as  equitably  as  physical 
c;onditions  permit. 

The  Notice  proposing  these  operation 
and  maintenance  assessements  and 
water  charges  for  the  Colorado  River 
Indian  Irrigation  Project  was  published 
on  November  16,  1994.  59  FR  59244 
The  affected  public  and  interested 
partiesP  were  provided  the  opportunity 
to  submit  written  comments  during  the 
30-day  period  subsequent  to  No\«'inbt'r 
16th." 

Diitctl:  l.mu.iry  12,  I'I'f). 
Ada  E.  Deer. 

Assistant  St'cn'tcn — Iniiuin  Ajjmr^ 
IFKDdc.  (t,i-1588ril.-ii  1-J0-H5:H4' ..3),| 
BILLING  CODE  4310-02-P 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 
31  CFR  Part  344 

[Department  of  ttie  Treasury  Circular,  Public 
Debt  Series  No.  3-72] 

United  States  Treasury  Certificates  of 
Indebtedness,  Treasury  Notes,  and 
Treasury  Bonds — State  and  Local 
Government  Series 

AGENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service.  Department  of  the 
Treasury. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  the 
Treasury  hereby  publishes  a  final  rule 
governing  United  States  Treasury 
Certificates  of  Indebtedness,  Notes,  and 
Bonds  of  the  State  and  Local 
Government  Series  (SLGS).  These 
securities  are  available  for  purchase,  as 
provided  in  this  offering,  by  State  and 
local  governments  and  certain  other 
entities  with  proceeds  (or  amounts 
treated  as  proceeds)  which  are  subject  to 
yield  restrictions  or  arbitrage  rebate 
requirements  under  the  Internal 
Revenue  Code.  The  securities  are 
characterized  in  the  regulations  as  time 
deposit,  demand  deposit,  and  special 
zero  interest. 

This  final  rule  sets  out  the  regulatory 
requirements  which  stem  from  the 
Department  of  the  Treasury's  new 
processing  environment  for  United 
States  Treasury  Certificates  of 
Indebtedness.  Notes,  and  Bonds  of  the 
State  and  Local  Government  Series. 

The  Bureau  of  the  Public  Debt  is 
implementing  operational  and 
regulatory  changes  expected  to  benefit 
investors  by  providing  streamlined 
procedures,  a  centralized  processing 
facility,  and  improved  customer 
services. 

DATES:  January  23,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Pyatt.  Director,  Division  of  Special 
Investments,  Bureau  of  the  Public  Debt 
(304)  480-7752,  Ed  Gronseth,  Deputy 
Chief  Counsel,  or  Jim  Kramer-Wilt, 
Attorney-Adviser,  Office  of  the  Chief 
Counsel,  Bureau  of  the  Public  Del)t  (304) 
480-5190. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

On  October  6. 1994,  the  Department 
of  the  Treasury  published  a  proposed 
rule  in  the  Federal  Register  (59  FR 
50874)  to  revise  regulations  codified  at 
31  CFR  part  344.  The  comment  period 
expired  October  21, 1994.  No  comments 
were  received.  These  regulations  wore 


last  revised  on  July  7.  19K9,  at  54  FR 
28752,  with  technical  corrections 
published  July  7, 1993,  at  58  FR  31908. 

In  1992.  the  Bureau  of  the  Public  Debt 
established  the  Division  of  Special 
Investments  at  its  offices  in  Parkersburg. 
West  Virginia  (WV).  The  primary 
mission  of  the  Division  of  Special 
Investments  has  been  to  provide  policy 
guidance  and  direction  for  the  SLGS 
securities  program.  The  Division  has 
reviewed  the  processing  environment 
and  is  implementing  operational  and 
regulatory  changes  which  are  expected 
to  benefit  investors  in  United  States 
Treasury  securities  of  the  State  and 
Local  Government  Series  by  providing 
streamlined  procedures,  a  centralized 
processing  facility,  and  improved 
customer  services. 

Prior  to  the  effective  dele  of  this  final 
rule,  the  Bureau  of  the  Public  Debt 
authorized  selected  Federal  Reserve 
Banks  or  Branches,  acting  as  fistml 
agents  of  the  United  States,  to  provide 
services  in  connection  with  the 
purchase  of,  transactions  involving,  and 
redemption  of  SLGS  securities. 
Subscriptions  for  the  purchase  of  SLGS 
securities  were  accepted  at  designated 
Federal  Reserve  Banks  or  Branches, 
subject  to  verification  by  the  Bureau  of 
the  Public  Debt.  Full  paynmnf  for  each 
subscription  was  required  to  be 
available  in  an  account  for  debit  by  the 
Federal  Reserve  Bank  or  Bran<:h  on  or 
before  the  date  of  issue. 

This  processing  environment  required 
that  staffing  and  technical  expertise  be 
maintained  at  12  designated  Federal 
Reserve  Banks  or  Branches.  The  Bureau 
of  the  Public  Debt,  Office  of  Securities 
and  Accounting  Services,  Division  of 
Special  Investments  (hereafter  referred 
to  as  the  Division  of  Special 
Investments)  has  determined  that  the 
volume  of  transactions  in  this  securities 
program  does  not  merit  the  expense  of 
maintaining  technicxil  expertise  at  12 
different  locations. 

The  Bureau  of  the  Public  Debt  has 
decided  to  centralize  issuance,  funds 
collection,  and  accounting  functions  for 
the  SLGS  securities  program  in  the 
Division  of  Special  Investments.  The 
responsibility  for  these  functions  is 
withdrawn  from  the  designated  Federal 
Reserve  Banks  beginning  with  issues 
dated  Januarv-  30. 1995. 

After  centralization.  Federal  Reserve 
Bank  or  Branch  involvement  in  this 
program  will  be  limited  to  prot;essing 
interest  and  redemption  payments  made 
through  reserve  account  credits  for  a 
very  small  number  of  existing  securities 
accounts.  This  method  of  payment  is 
limited  to  securities  for  which 
subscriptions  were  submitted  prior  to 
February  1,  1987.  More  than  9H%  of  all 


interest  and  redemption  paymt'nis  lor 
SLGS  securities  are  made  by  thr 
Automated  Clearing  House  nu'tliod 
(ACH),  with  credit  directed  to  tlie 
owner's  account  at  n  financ  iai 
institution. 

Beginning  on  the  effective  d;ile  <j1  ihi^ 
final  rule,  subscriptions  for  the  purchase 
of  SLGS  securities  which  recjuirsl 
issuance  on  or  after  January  30,  1995, 
will  only  be  accepted  by  the  Division  ol 
Special  Investments.  Full  payment  for 
each  subscription  will  be  submitted  by 
the  investor's  financial  institution  on  or 
before  the  issue  date  utilizing  the 
Fedwire  funds  transfer  system  which  is 
available  throughout  the  commercial 
banking  industry. 

This  final  rule  jjrovides  investors  in 
SLGS  securities  with  several  benefits. 
Investors  will  enjoy  a  higher  level  ol 
customer  service  and  more  (on.'-islent 
application  of  the  regulations  pertaining 
to  this  securities  program.  Investors  will 
be  dealing  directly  with  staff  in  the 
Divi.sion  of  Special  Investments  who  ;ire 
trained  in  the  unique  aspe<.Is  ol  .SLGS 
securities  and  whose  principal 
responsibility  if  is  to  manage  the  .SL(iS 
securities  program. 

In  addition,  United  Stales  taxpayers 
will  benefit  in  terms  ot  the  redui.ei! 
costs  of  operating  this  prognim  u  hit  h 
will  be  realized  by  (:ei;t;T:iiziiig 
operations  within  the  Divisi'jn  of 
Special  Investments. 

11.  Section  by  Section  Summary 

Most  of  the  changes  ettected  by  this 
final  rule  are  ministerial.  For  example, 
to  provide  new  addresses  and  to  ren)nve 
certain  references  to  the  Federal  ResepM' 
Banks.  The  final  rule  also  provides  lor 
facsimile  transmission  of  mosi  materials 
under  this  offering  and  provides  new 
procedures  concerning  amending 
subscriptions  (i^  344.3(b)(:i)(iv)  and 
tj 344.7(h))  and  concerning  waivers  and 
fees  associated  with  the  failure  to  settle 
subscriptions  (S  344.4(b)  and  !%344.Hib)) 

Subpart  A — GuntTol  Infnrmntiin) 

Provisions  included  in  the  general 
information  section  apply  to  liuie 
deposit,  demand  deposit,  and  spe(.i.il 
zero  intere.st  SLGS  securities. 
Noteworthy  changes  from  the  1980  rule 
are  as  follows: 

(1)  Section  344.0— The  term  •"date 
telecopied  "for  material  sent  by 
facsimile  equipment  is  defined  ;is  llie 
date  transmitted  as  it  appears  on  the 
document  re<;eived.  In  the  ciise  of  other 
carrier  services,  the  term  "date-stamp" 
is  defined  as  the  date  affi.x»>d  by  the 
carrier  .servi<:e  upon  the  carrier's  l.-iking 
receipt  of  the  malerial. 

(2)-^3)  S»!Ction  344  1(a)  and  Section 
344.1(b)— The  agen<  y  s  Parkersburj;. 


WV,  address  is  substituted  for  its  former 
Washington,  DC.  address. 

Subpart  B — Time  Deposit  Securities 

Tlime  deposit  Treasury  securities  are 
offered  to  State  and  local  government 
investors  to  enable  these  investors  to 
satisfy  yield  restrictions  prescribed  by 
the  Internal  Revenue  Code  and 
regulations.  Noteworthy  changes  from 
the  1989  rule  are  as  follows: 

(1)  Section  344.2(b)— Reference  to  the 
Federal  Reserve  Banks  as  a  receiving 
point  for  initial  subscriptions  has  been 
deleted.  This  final  rule  expressly  allows 
for  sending  of  initial  subscriptions  by 
facsimile  equipment  (FAX)  or  other 
carriers,  in  addition  to  postal  deliver}'. 

(2)  Section  344.2(c)(2)— This  section 
clarifies  the  authority  governing 
Automated  Clearing  House  payments  on 
account  of  United  States  securities. 

(3)  Section  344. 2(c)(2)(iii)— This 
section  clarifies  that  fiscal  agency 
checks,  rather  than  Treasury  checks,  are 
an  {ihernative  payment  mechanism  for 
securities  for  which  subscriptions  were 
submitted  prior  to  February  1, 1987. 

(4)  Section  344.3(a) — Reference  to  the 
Federal  Reserve  Banks  as  the  receiving 
point  for  subscriptions  for  purchase  of 
securities  under  this  offering,  as  well  as 
the  reference  to  in  person  delivery  to 
such  Banks,  have  been  deleted.  In 
addition,  this  final  rule  expressly  allows 
for  sending  of  initial  subscriptions  by 
facsimile  equipment.  Whether 
subscriptions  are  sent  by  FAX,  mail  or 
other  carrier,  subscribers  are  encouraged 
to  expedite  delivery. 

(5)  Section  344.3(b)(1)— This  section 
expressly  allows  sending  of  initial 
subscriptions  by  facsimile  and  other 
carriers.  In  addition,  the  Bureau  of  the 
Public  Debt  is  substituted  for  the 
Federal  Reserve  Banks  to  reflect  the 
consolidation  of  program  administration 
in  Parkersburg,  WV. 

(6)  Section  344.3(b)(3)— This  section 
requires  that  amendments  to  initial 
subscriptions  be  filed  on  or  before  the 
issue  date,  by  3:00  p.m.,  Eastern  time.  In 
addition,  this  section  permits  sending  of 
amendments  to  initial  subscriptions  by 
facsimile,  provided  the  notification  is 
clearly  identified  as  an  amendment  and 
is  immediately  followed  by  the 
submission  by  mail  or  other  carrier  of 
written  notification  of  the  amendment. 

(7)  Section  344. 3(b)(3)(i)— This 
section  clarifies  that  an  amendment  to 
an  initial  subscription  may  not  change 
the  issue  date  to  require  issuance  earlier 
than  the  issue  date  originally  specified. 
In  this  section,  the  Bureau  of  the  Public 
Debt  is  substituted  for  the  Federal 
Reserve  Banks  to  reflect  the 
consolidation  of  program  administration 
in  Parkersburg.  WV.  This  final  nde 


requires  that  changes  under  this  section 
be  submitted  no  later  than  3:00  p.m.. 
Eastern  time,  one  business  day  before 
the  originally  specified  issue  dale. 

(8)  Section  344. 3(b)(3)(iv)— This  new 
section  governs  amendments  to  initial 
subscriptions  which  are  not  submitted 
timely.  Where  an  amendment  is  not 
submitted  timely,  the  Division  of 
Special  Investments  may  determine, 
pursuant  to  the  provisions  governing 
waiver  of  regulations  set  forth  under  31 
CFR  306.126,  that  such  an  amendment 
is  acceptable  on  an  exception  basis. 
Where  an  amendment  is  determined  to 
be  acceptable  on  an  exception  basis,  the 
amended  information  shall  be  used  as 
the  basis  for  issuing  the  securities,  and 
an  administrative  fee  of  $100  per 
subscription  will  be  assessed.  The 
Secretary  reserves  the  right  to  reject 
amendments  which  are  not  submitted 
timely. 

(9)  Section  344.3(c)— In  this  section, 
the  Bureau  of  the  Public  Debt  is 
substituted  for  the  Federal  Reserve 
Banks  to  reflect  the  consolidation  of 
program  administration  in  Parkersburg, 
WV.  This  final  rule  requires  that  a  final 
subscription  must  be  submitted  by  3:00 
p.m..  Eastern  time,  on  or  before  the 
issue  date. 

(10)  Section  344.4(a)— This  section 
requires  that  the  issue  date  selected  by 
the  subscriber  must  be  a  business  day 
and  allows  for  the  sending  of  initial 
subscriptions  by  facsimile  or  other 
carrier.  In  this  section,  the  Bureau  of  the 
Public  Debt  is  substituted  for  the 
Federal  Reserve  Banks.  Under  this  final 
rule,  full  payment  for  each  subscription 
must  be  submitted  utilizing  the  Fedwire 
funds  transfer  system. 

(11)  Section  344.4(b)— The  1989 
regulations  provided  that  any  subscriber 
which  fails  to  make  settlement  on  a 
subscription  once  submitted  is 
ineligible  thereafter  to  sub.scribe  for 
securities  under  this  offering  for  a 
period  of  six  months.  This  final  rule 
provides  that  the  Division  of  Special 
Investments  may  determine  to  waive  the 
six  month  penalty,  pursuant  to  the 
provisions  governing  waiver  of 
regulations  set  forth  under  31  CFR 
306.126.  Where  settlement  occurs  after 
the  proposed  issue  date  and  the 
Division  of  Special  Investments 
determines,  pursuant  to  31  CFR 
306.126.  that  settlement  is  acceptable  on 
an  exception  basis,  the  six  month 
penalty  will  be  waived,  and  the 
subscriber  shall  be  subject  to  a  late 
payment  assessment.  The  assessment 
will  include  payment  of  an  amount 
equal  to  the  amount  of  interest  that 
would  have  accrued  on  the  securities 
from  the  proposed  issue  date  to  the  date 
of  settlement,  as  well  as  an 


administrative  fee  of  SlOO  per 
subscription.  Assessments  under  this 
subsection  are  due  on  demand.  Failure 
to  pay  an  assessment  shall  render  the 
subscriber  ineligible  thereafter  to 
subscribe  for  securities  under  this 
offering  until  the  assessment  is  paid. 

(12)  Section  344.5(b)(2)— This  section 
adds  a  reference  to  a  designated 
Treasury  form  and  deletes  a  reference  to 
wire  as  an  authorized  means  of 
submitting  notice  for  redemption  prior 
to  maturity.  The  agency's  Parkersburg. 
WV.  address  is  substituted  for  its  former 
Washington.  DC.  address.  This  final  rule 
expressly  allows  that  the  notice  of 
redemption  may  be  sent  by  facsimile  or 
by  other  carriers,  and  provides  that 
notice  be  submitted  no  less  than  15 
calendar  days  and  no  more  than  60 
calendar  days  before  the  requested 
redemption  date. 

(13)  Section  344. 5(b)(3)(ii)— This 
section  clarifies  that  the  applicable  rate 
table  for  determining  the  "current 
borrowing  rate"  is  the  one  in  effe<:t  on 
the  day  the  request  for  early  redemption 
is  telecopied,  postmarked,  or  where 
delivered  by  other  carrier,  date-stamped. 

Subpart  C — Demand  Deposit  Securities 

The  Tax  Reform  Act  of  1986  impo.sed 
arbitrage  rebate  requirements  on  issuers 
of  tax-exempt  bonds  and  directed  the 
Department  of  the  Treasury  to 
accommodate  such  requirements  by 
enabling  entities  to  invest  qualifying 
funds  in  a  Treasury  money-market  type 
investment  vehicle.  Accordingly,  the 
Department  expanded  the  SLGS 
securities  program,  beginning  with  its 
1986  regulations,  to  include  a  demand 
deposit  security  offering.  This  security 
is  not  treated  as  investment  prop>erty  for 
purposes  of  sections  143(g)(3)  and  148 
of  the  Internal  Revenue  Code  and. 
therefore,  enables  eligible  entities  to 
invest  proceeds  of  tax-exempt  bonds  in 
an  obligation  which  avoids  the  earning- 
of  arbitrage  subject  to  rebate. 
Noteworthy  changes  from  the  1989  rule 
are  as  follows: 

(1)  Section  344.7(a)— In  this  section 
the  Bureau  of  the  Public  Debt  is 
substituted  for  the  Federal  Reserve 
Banks  to  reflect  the  consolidation  of 
program  activities  in  Parkersburg.  WV. 
This  final  rule  clarifies  that 
subscriptions  may  be  submitted  by 
certified  or  registered  mail,  or  by  other 
carrier.  In  addition,  this  final  rule 
provides  that  a  subscription  may  be 
submitted  by  facsimile  equipment,  at 
least  three  business  days  before  the 
issue  date,  provided  that  the  original 
subscription  form  is  submitted  by  mail, 
or  other  carrier,  and  is  received  by  the 
Bureau  of  the  Public  Debt  by  3:00  p.m.. 
Eastern  time,  on  the  issue  date. 


JMI 
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(2)  Section  344.7(b)— This  section 
prm'ides  that  the  principal  amount  to  b« 
invested  may  be  changed  without 
penaity  on  or  before  the  issue  date,  but 
no  later  than  l.iX)  p.m..  Eastern  time,  on 
the  issue  date.  This  final  rule  allows  for 
sending  of  amendments  to  original 
subs(j°iptions  by  Facsimile,  provided  the 
notification  is  clearly  identif>ed  as  an 
amendment  and  is  immediately 
followed  by  the  submission,  by  mail  or 
other  carrier,  of  written  notification  of 
the  amendment.  Where  an  amendment 
is  not  submitted  timely,  the  Divi.<aon  of 
Special  Investments  may  determine, 
pursuant  to  the  provisions  governing 
waiver  of  regulations  set  forth  under  31 
CFR  306.126,  that  such  an  amendn>enf 
is  acceptable  on  an  exception  basis. 
Where  an  amendment  is  determined  to 
be  acxeptable  on  an  exception  basis,  the 
amended  information  shall  be  used  as 
the  basis  for  issuing  the  securities,  and 
an  administrative  fee  of  $100  per 
subscription  wilt  be  assessed.  The 
Secretary  reserves  the  right  to  n?ject 
amendments  which  are  not  submitted 
timely. 

13)  Section  344.8(a) — In  this  section, 
the  Bureau  of  the  Public  Debt  is 
substituted  for  the  Federal  Reserve 
Banks  to  reflect  the  consolidation  of 
program  activities  in  Parkersburg,  WV. 
This  final  rule  requires  that  full 
payment  for  each  subscription  be 
submitted  utilizing  the  Fedwire  hmds 
transfer  .system. 

(4)  Section  344.8(b)— The  19l» 
regulations  provided  that  any  .subscriber 
which  fails  to  make  settlement  on  a 
subscription  once  submitted  is 
ineligible  thereafter  to  subscribe  ktc 
securities  under  this  offering  for  a 
period  of  six  months.  Under  this  fiiui) 
rule,  the  Division  of  Special  Investments 
may  determine  to  waive  tbe  six  month 
penalty,  pursuant  to  the  provisions 
governing  waiver  of  regulations  set  fortli 
under  31  CFR  306.126.  Where 
settlement  occurs  after  tbe  proposed 
issue  date  and  the  Division  of  Spe*  jal 
Investments  determines,  pursuant  to  31 
CFR  3(M).126.  that  such  settlement  is 
acceptable  on  an  exception  basis,  the  six 
month  penalty  w\\l  be  waived,  and  the 
subscriber  shall  be  subject  to  a  late 
payment  assessment.  The  assessment 
will  include  payment  of  an  ammmt 
equal  to  the  amount  of  interest  that 
would  have  accrued  on  the  securities 
from  the  proposed  issue  date  to  the  date 
of  settlement,  as  well  as  an 
administrative  fee  of  $100  per 
subscription.  Assessmettts  under  this 
subsection  are  due  on  demand.  Failure 
to  pay  an  assessnwint  shall  render  the 
subscriber  ifteligible  thereafter  to 
subscribe  for^ecurities  undfs*  this 
offering  until  the  assessment  is  paid. 


(5)  Section  344.9(W— The  Bnreau  of 
the  Public  Debt  is  substituted  for  the 
Federal  Reserve  Banks  to  reflect  the 
consolidation  of  program  at:tivities  in 
Parkersburg,  WV.  This  final  rule 
expres.sly  allows  for  sending  of  the 
notice  of  redemption  by  facsimile  or  by 
other  carriers.  The  notice  must  show  the 
account  number  aitd  the  tax 
identification  number  of  the  subscjiber. 
Under  this  section,  tbe  rrotice  must  be 
received  at  the  Bureau  of  the  Public 
[Debt  by  \M)  p.m..  Eastern  time,  one 
business  day  prior  to  the  requested 
redemption  date. 

Subpart  D — Special  Zero  Interest 
Securities 

To  give  investors  flexibility  in 
investing  (.^ertain  proceeds  that  may 
become  subject  to  yield  restriction.s.  a 
new  spet:ial  zero  interest  security  wa.s 
offered  for  the  first  time  with  the  19»9 
rule.  Under  the  temts  of  this  offering, 
subscribers  are  not  required  to  i;ertify 
that  as  of  the  date  of  investment  all  the 
pro«UJe«ls  subject  to  yield  restriuions  art; 
being  invested  in  SLCS  set:urities.  With 
exceptions,  this  offering  is  tbe  same  as 
that  for  time  deposit  securities. 
Noteworthy  changes  from  the  ISJfJ  rule 
are  as  follow  s: 

Section  344.13 — ^Thts  final  rule  adds  n 
reference  to  a  de<;igt»ted  Treasury  form 
and  deletes  a  reference  to  wire  as  an 
authorized  means  of  submitting  notice 
for  redemption  prior  to  raalurity  The 
agency's  Parkersburg,  WV.  addrt>ss  is 
substituted  for  its  former  Washington, 
DC  address.  In  addition,  tbe  sectiun 
allows  for  .sending  of  the  notice  for 
redemption  by  facsimile  or  by  other 
carriers.  Under  this  final  nile,  notice  is 
to  be  submitted  no  less  than  IS  calendar 
days  and  no  more  than  60  calendar  days 
before  the  requested  redemption  date. 

PrncKduraJ  Requirements 

It  has  been  determined  that  ibis  rule 
is  not  a  significant  regulatory  action  as 
defined  in  Executive  Order  1286ft. 
Therefore,  tbe  regulatory  rt'view 
procedures  contained  therein  do  no! 
apply. 

Although  this  final  rule  was  issued  in 
proposed  form  to  secure  the  benefit  of 
public  comment,  tbe  rule  relates  to 
matters  of  public  contraci  and 
pro<.edures  for  U.S.  securities,  as  well  as 
the  borrowing  power  and  fiscal 
authority  of  the  United  Slates. 
Accordingly,  pursuant  to  5  U.S.C 
.5.'i3(a)(2}.  (be  notifie,  public  comment, 
and  delayed  effe«:tive  date  provisiorts  of 
the  Adniinistrative  Prot:edure  Act  .ire 
inapplicable.  As  no  notice  of  piroposed 
rulemaking  was  required,  tbe  provisions 
of  tlie  Regubtory  Flexibility  Aii  (5 
U.S.C.  601 ,  et  seq.)  do  not  apply. 


The  (:olle<:tions  of  information 
contained  in  this  final  rule  have  b«.>en 
previously  reviewed  and  approvctl  by 
the  Office  of  Management  and  Budgof , 
in  aircordance  with  the  requirements  of 
the  Poperwork  Reduction  A«;l  (44  U.S.C 
3.')()7)  under  control  number  l.ia.V-OWI. 
The  rule  does  not  impose  a  new 
collection  of  information  rcquirenwuf. 

List  of  Subjects  in  31  CFR  Part  344 

Bonds,  Gf>vernrrM?nt  securifii's, 
.Securititis. 

D;iti;((:  laiiiiiiry  t7.  109.5. 
(ieraid  Miir|>hy. 

Fisiiil  Assistiint  StxrvHiry. 

For  the  reasons  set  out  in  the 
preamble,  31  CFR  Chapter  11, 
Subchaptf'r  B.  Part  344  is  revisitl  to  r«a«l 
as  follows: 

PART  344— REGULATIONS 
GOVERNING  UNITED  STATES 
TREASURY  CERTIFICATES  OF 
INDEBTEDNESS— STATE  AND  LOCAL 
GOVERNMENT  SERIES.  UNtTEO 
STATES  TREASURY  NOTES— STATE 
AND  LOCAL  GOVERNMENT  SERIES, 
AND  UNITED  STATES  TREASURY 
BONDS— STATE  AND  LOCAL 
(government  SERIES 

Subpart  A — General  Intormatiotv 

.Set. 

344.0    ()fl>;riii)^(>{s«oirtti«is. 

:f44  1     (Ii'tii^nil  provisiuiui. 

Subpart  B— Time  Deposit  Securities 

344.2  Di's<rrfptr«r>f>f  5rr.tiTit»t*s. 

'144.3  Sul)S(  ripfioii  for  p»»rrh;isp 

>M.4  Is.siwr  jf.rte  and  payment. 

344.5  R»tkruptif». 

Subpart  C— Demand  Deposit  Securities 

34-4. h  D»'s<:riptic)n  of  Socurilk.-s. 

3-14.7  .SulMtj-iptioii  for  parch.jsti. 

344. B  Issuf  ilafo  .ind  paymciiT. 

344.9  Rrdrmptifin. 

Subpart  0 — Spectat  Zero  Interest  SecMittes 

344.10  t;.'n«!rjl. 

344. 1 1  EHsTxiption  of  sKturiti^s. 

344. 1 2  .Sub!«;ripe»«>i>  for  (xtrriutse. 

344.13  Kf'clRinption. 

Appendix  A  to  Part  344 — Eitrly  Kciir»»ptM)» 
Market  (^han^^ti:  FiirBiulas  aiut  t:s.tts.pU:i! 

Atttkority:  3t  \'  Md  3t02.  ef  si?</ 
Subpart  A — General  Information 

§  344.0    Ottering  of  securities. 

(a)  In  order  to  provide  issuers  of  tux 
exempt  securities  with  invetUntents 
whicli  allow  them  to  comply  with  yii^UJ 
re.striction  and  arbitr;^e  rebate 
provisions  of  the  Internal  Revenue 
Code,  the  SeiJ'etary  of  the  Treasury 
offers  for  sale  the  following  SLite  aud 
Local  Government- Series  securitiiM: 

(1)  Time  deposit  .securities: 


(i)  United  States  Treasury  Certificates 
of  Indebtedne.ss, 
(ii)  United  States  Treasury  No^es,  and 
(iii)  United  States  Treasury  Bonds. 

(2)  Demand  deposit  .securities — 
United  States  Treasury  Certificates  of 
Indebtedness. 

(3)  Special  zero  interest  securities: 

(i)  United  States  Treasury  Certificates 
of  Indebtedness. 

(ii)  United  States  Treasury  Notes. 

(b)  As  appropriate,  the  definitions  of 
terms  used  in  Part  344  are  those  found 
in  (he  relevant  portions  of  the  Internal 
Revenue  Code  and  regulations.  The  term 
"government  body"  refers  to  issuers  of 
State  or  local  government  bonds 
described  in  section  103  of  the  Internal 
Revenue  Code,  as  well  as  to  any  other 
entity  subject  to  the  yield  restrictions  in 
sections  141-150  of  the  Internal 
Revenue  Code,  or  the  arbitrage  rebate 
requirements  in  sections  143(g)(3)  or 
148  of  the  Internal  Revenue  Code.  The 
term  "postmark  date"  refers  to  the  dale 
affixed  by  the  U.S.  Postal  Service,  not  to 
a  postage  meter  date.  The  "date 
telecopied"  for  material  sent  by 
facsimile  equipment  is  the  date 
transmitted,  as  it  appears  on  the 
do<:ument  received.  The  term  "date- 
stamp"  refers  to  the  date  affixed  by  the 
cairier  service  upon  the  carrier's  taking 
retMJpt  of  the  material. 

(i:)  This  offering  will  continue  until 
terminated  by  the  Secretary  of  the 
Treasury. 

§344.1    General  provisions. 

(a)  Rogulations.  United  States 
Treasury  securities  — State  and  Local 
Government  Series  shall  be  subject  to 
tho  general  regulations  with  respect  to 
United  States  securities,  which  are  set 
forth  in  the  Department  of  the  Treasury 
Circular  No.  300  (31  CFR  part  306),  to' 
the  extent  applicable.  Copies  of  the 
circular  may  be  obtained  from  the 
Bureau  of  the  Public  Debt,  Forms 
Management— Room  301.  200  Third 
Street.  PO  Box  396.  Parkersburg,  WV 
26102-0396,  or  a  Federal  Reser\'e  Bank 
or  Branch. 

(b)  Issuance.  The  securities  will  be 
issued  in  book-entry  form  on  the  books 
of  the  Department  of  the  Treasurj", 
Bureau  of  the  Public  Debt,  Parkersburg. 
WV  26102-0396.  Transfer  of  securities 
by  .sale,  exchange,  assignment  or  pledge, 
or  otherwise  will  not  be  permitted. 

(c)  Transfers.  Securities  held  in  an 
account  of  any  one  type,  i.e.,  time 
deposit,  demand  depo!:it.  or  special  zero 
interest,  may  not  be  transferred  within 
that  account  or  to  an  account  of  any 
other  type. 

(d)  Fiscal  agents.  Selected  Federal 
Reserve  Banks  and  Branches,  as  fi.scal 
agtmis  of  the  United  States,  may  be 
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designated  to  perform  such  services  as 
may  be  requested  of  them  by  the 
Secretary  of  the  Treasury  in  connection 
with  the  purchase  of,  transactions 
involving,  and  redemption  of,  the 
securities. 

(e)  Authority  of  subscriber.  Where  a 
commercial  bank  submits  an  initial  or 
final  subscription  on  behalf  of  a 
government  body,  it  must  certify  that  it 
is  acting  under  the  latter's  specific 
authorization;  ordinarily,  evidence  of 
such  authority  will  not  be  required. 
Subscriptions  submitted  by  an  agent 
other  than  a  commercial  bank  must  be 
accompanied  by  evidence  of  the  agent's 
authority  to  act.  Such  evidence  must 
describe  the  nature  and  scope  of  the 
agent's  authorization,  must  specify  the 
legal  authority  under  which  the  agent 
was  designated,  and  must  relate  by  its 
terms  to  the  investment  action  being 
undertaken.  Subscriptions  unsupported 
by  such  evidence  will  not  be  accepted. 

(0  Besen'ations.  Transaction  requests, 
including  requests  for  subscription  and 
redemption,  will  not  be  accepted  if 
unsigned,  inappropriately  completed,  or 
not  timely  submitted.  The  Secretarj-  of 
the  Treasury  reserves  the  right: 

(1)  To  reject  any  application  for  the 
purchase  of  securities  under  this 
offering; 

(2)  To  refuse  to  issue  any  such 
securities  in  any  case  or  any  class(es)  of 
cases;  and 

(3)  To  revoke  the  issuance  of  any 
security,  and  to  declare  the  subscriber 
ineligible  thereafter  to  subscribe  for 
securities  under  this  offering,  if  any 
security  is  issued  on  the  basis  of  an 
improper  certification  or  other 
misrepresentation  by  the  subscriber, 
other  than  as  the  result  of  an  inadvertent 
error,  if  the  Secretary  deems  such  action 
to  be  in  the  public  interest. 

(4)  Any  of  these  actions  shall  l)e  final. 
The  authority  of  the  Secretary-  to  waive 
regulations  under  31  CFR  306.126 
applies  to  Part  344. 

Ig)  Debt  limit  contingency.  The 
Department  of  the  Treasury  reser\es  the 
right  to  change  or  suspend  the  terms 
and  conditions  of  this  offering, 
including  provisions  relating  to 
subscriptions  for,  and  issuance  of, 
securities,  interest  payments, 
redemptions,  and  rollovers,  as  well  as 
notices  relating  hereto,  at  any  time  the 
Secretary  determines  that  issuance  of 
obligations  sufficient  to  conduct  the 
orderly  financing  operations  of  the 
United  States  cannot  be  made  without 
exceeding  the  statutory  debt  limit. 
Announcement  of  such  changes  shall  be 
provided  by  such  means  as  the 
Department  deems  appropriate. 

(Approved  by  the  Office  of  Management  iind 
Budget  under  control  number  1535-0091) 


Subpart  B— Time  Deposit  Securities 

§  344.2    Description  of  securities. 

(a)  Terms. 

(1)  Certificates  of  Indebtedness.  The 
certificates  will  be  issued  in  a  minimum 
amount  of  $1 ,000,  or  in  any  larger 
amount,  in  multiples  of  $100,  with 
maturity  periods  fixed  by  the 
government  body,  from  30  calendar 
days  up  to  and  including  one  year,  or 
for  any  inter\'ening  period. 

(2)  Notes.  The  notes  will  be  issued  in 
a  minimum  amount  of  Sl.OOO,  or  in  any 
larger  amount,  in  multiples  of  SlOQ, 
with  maturity  (>eriods  fixed  by  the 
government  body,  from  one  year  and 
one  day  up  to  and  including  10  years, 
or  for  any  intervening  period. 

(3)  Bonds.  The  bonds  will  be  issued 
in  a  minimum  amount  of  Sl.OOO.  or  in 
any  larger  amount,  in  multiples  of  SlOO. 
with  maturity  periods  fixed  by  the 
government  body,  from  10  years  and 
one  day  up  to  and  including  30  years, 
or  for  any  intervening  period. 

(b)  Interest  rate.  Each  security  shall 
bear  such  rate  of  interest  as  the 
government  body  shall  designate,  but 
the  rate  shall  not  exceed  the  maximum 
interest  rate.  The  applicable  maximum 
interest  rates  for  each  day  shall  equal 
rates  shown  in  a  table  (Form  PD  4262), 
which  will  be  released  to  the  public  by 
10:00  a.m..  Eastern  time,  each  business 
day.  If  the  Treasur>'  finds  that  due  to 
circumstances  beyond  its  control  the 
rates  will  not  be  available  to  the  public 
by  10:00  a.m..  Eastern  time,  on  any 
given  business  day,  it  will  provide  an 
immediate  announcement  of  that  fact 
and  advise  that  the  applicable  interest 
for  the  last  preceding  business  day  shall 
apply.  The  applicable  rate  table  for  any 
subscription  is  the  one  in  effect  on  the 
date  the  initial  subscription  is 
telecopied,  if  transmitted  by  facsimile 
equipment,  postmarked,  if  mailed,  or 
carrier  date-.stamped,  if  the  initial 
.subscription  is  delivered  by  other 
carrier.  Subscriptions  telecopied, 
postmarked,  or  date-stamped  on  a  non- 
business day  will  be  subject  to  those- 
interest  rates  which  are  in  effect  for  the 
next  business  day.  The  rates  specified  in 
the  tables  are  one-eighth  of  one  percent 
below  the  then  current  estimated 
Treasury  borrowing  rate  for  a  se<:urity  of 
comparable  maturity. 

(c)  Payment. 

(1)  Interest  computation  and  payment 
dates.  Intere.st  on  a  certificate  will  be 
computed  on  an  annual  basis  and  will 
be  paid  at  maturity  with  the  principal. 
Interest  on  a  note  or  bond  will  be  paid 
semiannually-  The  subscriber  will 
spet:ify  the  first  intere.st  payment  date, 
which  niust  occur  any  lime  between  30 
days  and  one  year  of  the  date  of  issue. 
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and  the  final  interest  payment  date  must 
coincide  with  the  maturity  date  of  the 
security.  Interest  for  other  than  a  fuM 
semiannual  interest  period  is  computed 
on  the  basis  of  a  365-day  or  366-day 
year  (for  certificates)  and  on  the  basis  of 
the  exact  number  of  days  in  the  half- 
year  (for  notes  and  bonds).  See 
appendix  to  subpart  E  of  part  306  of  this 
ciiaprter  for  rules  regarding  computation 
of  interest. 

(2)  Mt^thod  of  payment.  For  securities 
for  which  subscriptiorts  are  submitted 
on  or  after  February  1. 1987.  payment 
will  only  be  made  by  the  Automated 
Clearing  House  method  (ACH)  for  the 
owner's  account  at  a  financial 
institution  designated  by  the  owner.  To 
the  extent  applicable,  provisions  of 
§  337.26  on  "Payments,"  as  set  forth  in 
31  CFR  part  357  and  provisions  of  31 
CFR  part  370,  shall  govern  ACH 
payments  made  under  this  offering.  For 
securities  for  which  subscriptions  were 
submitted  prior  to  February  1,  1987, 
pnvmeut  will  be  made: 

fi)  By  a  direct  credit  to  a  Federal 
Reserve  Bank  or  Branc-h  for  the  actxiunt 
of  the  fmancial  institution  servicing  the 
investor;  or 

(ii)  By  ACH  for  the  owner's  a<xount 
at  a  financial  institution;  or 

(iii)  By  fiscal  agency  check;  or 

(iv)  In  accordance  with  other  prior 
arrangements  made  by  the  subscriber 
with  the  Bureau  of  the  Public  Debt. 

f  344.3    Subscription  for  purchase. 

(a)  Subscription  requiremnnts. 
Subscriptions  for  purchase  of  securities 
under  this  offering  must  be  submitted  to 
the  Division  of  Special  investments, 
Bureau  of  the  Public  Debt,  200  Third 
Street.  PO  Box  396.  Parkersburg,  WV 
26102-0396.  Initial  and  ftnal 
subscriptions  may  be  submitted  by 
facsimile  equipment  at  (304)  480-6816, 
by  mail,  or  by  other  carrier.  All 
subscriptions  submitted  by  mail, 
whether  initial  or  final,  should  be  sent 
by  certified  or  registered  mail. 

(b)  Initial  subscriptions. 

(1)  An  initial  subscription,  either  on 
a  designated  Trea&ury  form  or  in  letter 
form,  stating  the  principal  amount  to  be 
invested  and  the  issue  date,  must  be 
telecopied,  postmarked,  or  where 
delivered  by  other  carrier,  must  be  date- 
stamped  at  least  15  calendar  days  before 
issue  date.  For  example,  if  the  seciirities 
are  to  be  issued  on  March  16.  the 
subscription  must  be  telecopied, 
postmarked,  or  date-stamped  no  later 
than  March  1.  If  the  initial  subscription 
is  in  letter  form,  it  should  read 
substantially  as  follows: 

To:  Bureau  of  the  Public  Debt  ■ 


Pursuant  to  the  provisions  of 
Department  of  the  Treasury  Circular, 
Public  Debt  Series  No.  3-72.  current 
revision,  the  undersigned  hereby 
subscribes  for  United  States  Treasury 
Time  Deposit  Stjcurities — State  and 
Local  Government  Series,  to  he  issued 
as  entries  on  the  books  of  the  Bureau  of 
the  Public  Debt.  Department  of  the 
Treasury,  in  the  total  amount  and  with 
the  issue  date  shown  below,  which  date 
is  at  least  15  calendar  days  after  the  date 
of  this  subscription: 

Principal  Amount 

s L 

Issue  Date 

The  undersigned  agrees  that  the  final 
subscription  and  payment  will  Im.* 
submitted  on  or  before  the  issue  date. 

(Tax  i.D.  Number  of  State  or  local 
government  body  or  other  entity  eligible 
to  purchase  State  and  Local  Government 
Series  securities) 


(Name  of  State  or  local  government 
body  or  other  entity  eligible  to  purchase 
State  and  Local  Government  Series 
securities) 

(Date) 

by   

(Signature  and  Title) 

(2)  The  provisions  set  out  in 
paragraph  (e)  of  §  344.1,  dealing  with 
the  authority  of  the  subscj^iber  to  act  on 
behalf  of  a  government  body,  and  in 

§  344.4,  relating  to  the  failure  to 
complete  a  subscription,  apply  to  initial. 
as  well  as  final,  subscriptions. 

(3)  An  initial  subscription  may  be 
amended  on  or  before  the  issue  date,  but 
no  later  than  3:00^  p.m.,  Eastern  time,  on 
the  issue  date.  Notification  may  be 
telecopied  by  facsimile  equipment  to 
the  Bureau  of  the  Public  Debt  at  (304) 
480-6818  provided  the  request  is  clearly 
identified  as  an  amendment  and  is 
immediately  followed  by  the 
submission,  by  mail  or  other  carrier,  of 
written  notification.  Amendments  to 
initial  subscriptions  are  acceptable  with 
the  following  exceptions: 

(i)  The  issue  date  may  not  he  changed 
to  require  issuance  earlier  than  the  j.ssue 
date  originally  specified  or  to  require 
issuan(»  more  than  seven  calendar  days 
later  than  originally  specified.  If  such 
change  is  made,  notification  should  be 
provided  to  the  Bureau  of  the  Public 
Debt  as  soon  as  possible,  but  no  later 
than  3KX)  p.m..  Eastern  time,  one 
business  day  before  the  originally 
specified  issue  date; 

(ii)  The  aggregate  amount  may  not  be 
changed  by  more  than  the  ten  percent 


limitation  set  out  in  piaragrnph  (c)  of  this 
Mtiion; 

(iii)  An  interest  rate  may  nut  be 
changed  to  a  rate  that  exruetis  the 
maximum  interest  rate  in  the  table  th:it 
was  in  effet.i  on  the  date  the  initial 
suhM.ription  was  submitted;  and 

(iv)  Where  an  amendmeol  is  not 
submitted  timely,  the  Division  of 
Spt'ciol  Investments  may  determine, 
pursuant  to  the  provisions  governing 
waiver  of  regulations  set  forth  under  3 1 
CFR  306.126.  that  such  an  amendment 
is  acceptable  on  an  exixption  basis. 
Where  an  amendment  is  detennimxi  to 
be  actxptahle  on  an  exception  basis,  Ibo 
amonded  information  shall  be  use<i  as 
the  basis  for  issuing  the  se«;urities.  and 
an  administrative  fee  of  SlOO  per 
subscription  will  be  assessed.  The 
Secri'tary  reserves  the  right  to  re>e«;t 
amendments  which  are  not  submitlml 
timely. 

(4)  No  initial  subscription  will  be 
required  where  a  final  subscription  »•> 
received  or  postmarked  at  least  1 5 
calendar  days  before  the  is.sue  dale. 
Such  final  subscription  will  be  trealuil 
as  the  initial  subscription  for  purposes 
of  determining  the  applicable  interest 
rate  table  (see  §  344.2(b)),  and  may  be 
amended  on  or  before  the  issue  date, 
subject  to  the  exceptions  in  p^iragraph 
(h)(3)  of  this  section. 

(c)  Final  subscriptions.  A  final 
subscription  must  be  received  by  the 
Bureau  of  the  Public  Debt  on  or  lielon? 
the  issue  date,  but  no  later  than  3:00 
p.m.,  Eastern  time,  on  the  issue  dale 
The  final  subscription  may  be 
telecopied  by  facsimile  equipment  to 
the  Bureau  of  the  Public  Debt  at  (304) 
480-6818,  provided  the  facsimile  is 
properly  identified  as  a  final 
subscription  and  is  immediately 
followed  by  the  submission  of  the 
original  sulxscription  form  by  mail  or 
other  carrier.  The  final  subscription 
must  be  for  a  total  principal  amount  that 
is  no  more  than  ten  pen;ent  above  or 
below  the  aggregate  principal  amount 
specified  in  the  initial  subscription.  Thr 
final  subscription,  dated  and  signed  by 
nn  official  authorized  to  make  the 
purchase  and  showing  the  taxpayer 
identification  numberof  the  benefici^il 
owner,  must  be  a(3;ompanied  by  a  laipy 
of  the  initial  subscription,  \vhere 
applicable.  The  various  n^turities, 
interest  rates,  and  semiannual  interest 
payment  dates  (in  the  case  of  notes  and 
bonds),  must  be  spe<;ified  m  the  final 
subscription,  as  well  as  the  title(.s)  ol  th«' 
designated  ofTicial(s)  authorize<l  to 
request  early  redemption.  Final 
subscriptions  submitted  for  certifiiales. 
notes  and  bonds  must  separately  il«niit/.i' 
securities  of  each  maturity  and  ea«J^ 
interest  rate.  The  final  subscription 


inu^tl contain  a  certification  by  the 
subicriber  that,  as  of  the  date  of 
invostment  (without  regard  to  any 
leinpomry  period  of  no  longer  than  30 
dav$): 

(l|)  The  total  investment  consists  only 
of  proceeds  (im.luding  amounts  treated 
;is  proceeds)  of  a  tax-exempt  bond  issue 
which  are  subject  to  yield  restridions 
iindfcr  set.tions  141-150  of  the  Internal 
Reve-nue  Code  during  the  entire  period 
of  investment; 

(2)  The  total  inve.stnient  is  not  le.ss 

ihaaoll  of  such  proi:eeds  except  for— 

(i)l  An  amount  not  to  exceed  $100,  and 

(ii)  Amounts  re<]uired  for  paynient 

due  less  than  30  days  from  the'date  of 

issui  ;| 

(3  Klone  of  the  proceeds  submitted  in 
p.i\r  lent  is  derived  (direc;tly  or 
indii'eiitly)  from  the  redemption  before 
maturity  of  other  securities  of  the  State 
and  x)ral  Government  Series;  and 

(4;  (i)  No  portion  of  the  investment  is 
heinji  made  (dire<:tly  or  indirectiv)  with 
iimounts  that  are  to  he  used  to  dis(  harge 
a  tax-txenipf  bond  issue  and  that  are 
deri\  ed  or  are  to  be  derived  (directly  or 
iudii4ctly)  from  the  .sale  of  escrowed 
open  market  securities,  the  proceeds  of 
whi(  Ii  wert>  to  he  used  to  discharge  a 
la.x-exemnt  bond  issue;  or 

(ii]  Although  a  portion  of  the 
investment  is  being  made  (directly  or 
iiidira«;tly)  with  amounts  that  are  to  he 
ii.sed  to  discharge  a  tax-exempt  bond 
i.ssui^  (ind  that  are  derived  or  are  to  be 
derived  (directly  or  indirectl\)  from  the 
sale  ol  t'si:rowed  open  market  securities, 
the  pm<:epds  of  which  were  to  be  used 
to  di:;<  barge  a  tax-exempt  bond  issue, 
the  c  Kinposite  yield  to  maturity  of  all 
iiue'timents  being  purchased  with  sut;h 
amoi  nts  does  not  exceed  the  composite 
yield  (o  maturity  of  the  securities  that 
were  ^old,  based  on  the  prict^  at  which 
I  hey  tveresold. 

(.'>)  Where  pro<:eeds  are  subject  to 
vielil  Restrictions  for  a  limited  period  of 
lime,  jmder  jwragraph  (c)(1)  of  this 
sr(.iinh,  no  investment  of  such  pror^ttnls 
beyond  such  period  may  be  made.  For 
examijli!.  if  a  reserve  fund  of  a  refunding 
issue  ifi  subject  to  yield  restrictions  for 
a  per  dd  of  four  years,  thi;  .securities 
purcliased  as  an  investment  of  the 
resep'  J  fimd  may  not  have  a  maturity 
longtrthan  four  years.  With  respet.t  to 
obligations  des»:ribed  in  ^Uion  103  of 
I  lie  Iijluirnal  Revenue  Code  issued  after 
lanuaU  31,  1987,  paragraph  (c)(2)  of  this 
sectidi^  is  s;itisfied  only  if  on  the  date  of 
invesltnent,  all  the  priMoeds  of  the  issue 
whif:|iiare  .subject  to  yield  restrictions 
are  iny(  sted  in  Stale  and  Lojuil 
Govenkiiient  Series  .securities.  Paragraph 
(( )(2)  cjf  this  section  rioe.s  not  apply  to 
|)inpi  He  investment.-^,  such  as  mortgaiie 
notes  rtr  student  loan  obligations. 
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transferred  proceeds  of  the  tax  exempt 
bond  issue  that  were  prcMieeds  of 
another  issue  shall  not  be  treated  as 
proceeds  for  purposes  of  paragraph 
(c)(2)  of  this  .section  if  no  portion  of  the 
total  investment  consists  of  such 
proceeds.  See  «». 344. 1(0  as  to  impropi>r 
certifications. 

(Approved  by  the  OfTue  of  MaiwRi-iiiunl  and 
Budget  under  uuitrol  mimUir  1.535-(M)«)l) 

§  344.4    issue  date  and  payment. 

(a)  General.  The  subscriber  shall  fix 
the  i.ssue  date  of  each  .sei;urity  in  the 
initial  subscription.  The  issue  dale  must 
be  a  business  day  and  may  not  exceed 
by  more  than  60  calendar  days  either 
the  date  the  initial  sub.scription  was 
telecopied  to  the  Bureau  of  the  Public 
Debt  or,  where  mailed,  the  postmark 
date,  or  where  deliverv;d  by  other 
carrier,  the  carrier  date-stamp  theieof. 
Full  payment  for  each  .sub.si;ription  must 
be  submitted  by  the  Fedwire  funds 
transfer  system  with  credit  dire<;ted  to 
the  Treasury's  General  Acr;ount.  Full 
payment  should  be  submitted  by  3:00 
p.m.,  Eastern  time,  to  ensure  that 
settlement  on  the  soturities  o»a:urs  on 
the  date  of  issue. 

(b)  Noncompliunrr  The  penalty 
imposed  on  any  subscriber  whi(;h  fails 
to  make  settlement  on  a  subscription 
once  submitted  shall  be  to  render  the 
.subscriber  ineligible  thereafter  to 
subscribe  for  securities  under  this 
oflering  for  a  period  of  six  months, 
beginning  on  the  date  the  subscription 
is  w  ithdrawn  or  the  proposed  i.ssue 
date,  whichever  occurs  first.  The 
Division  of  Special  Investments  may 
determine  to  wane  the  six  month 
penalty,  pursuant  to  the  provisions 
governing  waiver  of  regulations  set  forth 
under  31  CFR  306.126.  Where 
settlement  occurs  after  the  proposed 
issue  date  and  the  Divi.sion  of  Special 
Investments  determines,  pursuant  to  31 
CFR  306.126.  that  settlement  is 
acceptable  on  an  exception  basis,  the  .six 
month  penalty  will  be  waived,  and  the 
subscriber  shall  be  suhje<;t  to  a  late 
payment  assessment.  The  assessment 
will  include  payment  of  an  amount 
equal  to  the  amount  of  interest  that 
would  have  accrued  on  the  .securities 
from  the  proposed  issue  dale  to  the  date 
of  settlement,  as  well  as  an 
administrative  fee  of  SlOO  per 
subscription.  A.s.sessments  under  this 
sub.section  are  due  on  demand.  Failure 
to  pay  an  assessment  shall  render  the 
sub.strriber  ineligible  thereafter  to 
sjihscribe  for  securities  under  this 
offering  until  the  assessment  is  paid. 

(Ajjpmved  by  the  Office  of  Management  and 
Biidjift  under ccintrol  nnmlwr  15:<5-(KW1) 


§344.5    Redamption. 

(a)  Gfnvml.  A  se<:urity  may  not  be 
called  for  ndemption  by  the  Sw^n'tary 
of  the  Treasun.'  prior  to  maturity.  I'pon 
the  maturity  of  a  security,  the 
Departmeni  will  make  payment  of  the 
principal  amount  and  interest  due  to  tin? 
owner  thereof  A  security  scheduled  for 
redemption  on  a  non-business  day  will 
be  redeemed  on  the  next  business  day. 

(b)  Before  matnritv. 

(1)  In  general.  A  .security  may  lie 
redeemed  at  the  owmer's  option  no 
earlier  than  25  calendar  days  after  the 
issue  date  in  the  case  of  a  <^rtifi<:ate, 
and  one  year  after  the  issue  date  in  the 
case  of  a  note  or  bond.  Partial 
redemptions  may  be  requested  in 
multiples  of  $100:  however,  an  aci;ounl 
balance  of  less  than  $1 ,000  will  In- 
redeemed  in  total. 

(2)  Nntire.  Notice  of  redemption  prior 
to  maturity  must  be  submitted,  either  cm 
a  designated  Treasury  fonn  or  by  letter, 
by  the  officiaUs)  authorize<l  to  re<!e<'m 
the  securities,  as  shown  on  the  final 
suhs<;npt!on  form,  to  the  Division  of 
Special  Investments,  Bureau  of  the 
Public  Debt.  200  Third  Street,  PO  Box 
300.  Parkersburg.  WV  26102-0300.  The 
notice  may  be  submitted  by  facsimile 
equipment  to  the  Bureau  of  the  Public 
Debt  at  (304)  480-B818,  by  mail,  or  hv 
other  carrier.  The  notice  rnu.st  sh<,w  fliH 
account  numlier.  the  maturities  of  the 
securities  to  be  redeeme<l,  and  the  tax 
identification  numfierof  thesiihscribtT. 
The  notice  of  redemption  must  he 
telecopied,  postmarked,  or  wher" 
delivered  by  other  carrier,  must  be  dale- 
stamped  no  less  than  15  calendar  days 
before  the  requested  redemption  diste, 
hut  no  more  than  60  calendar  days 
before  the  requested  redemption  date.  A 
notice  of  redemption  prior  to  m.nliirily 
may  not  be  cancelled. 

(.3)  Rtiiiemptinn  proceeds —    ' 
Siihsrriptinns  on  or  after  Septt^inhir  1. 
1989.  For  securities  subscribed  for  on  or 
after  September  1. 1989,  the  amovmt  of 
the  redemption  proceeds  is  calculated 
as  follows: 

(i)  Interest.  If  a  security  is  redeemed 
before  maturity  on  a  date  other  than  a 
scheduled  interest  payment  date, 
interest  will  be  paid  for  the  frp.f.tional 
interest  period  since  the  la.st  interest 
payment  date. 

(ii)  Market  charge.  An  amount  shall 
he  deducted  from  the  redemption 
proceeds  in  all  cases  where  the  current 
borrowing  rate  of  the  Department  of  the 
Treasury  for  the  remaining  period  to 
original  maturity  of  the  .security 
prematurely  redeemed  exceeds  the  rate 
of  interest  originally  fixed  for  such 
security.  The  amount  shall  he  the 
present  value  of  the  future  increased 
borrowing  co.st  to  the  Treasurx .  The 
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annual  increased  borrowing  cost  for 
each  interest  period  is  determined  by 
multiplying  the  principal  by  the 
difference  between  the  two  rates.  For 
notes  and  bonds,  the  increased 
borrowing  cost  for  each  remaining 
interest  period  to  original  maturity  is 
determined  by  dividing  the  annual  cost 
by  two.  For  certificates,  the  increased 
borrowing  cost  for  the  remaining  period 
to  original  maturity  is  determined  by 
multiplying  the  annual  cost  by  the 
number  of  days  remaining  until  original 
maturity  divided  by  the  number  of  days 
in  the  calendar  year.  Present  value  shall 
be  determined  by  using  the  current 
borrowing  rate  as  the  discount  factor. 
The  term  "current  borrowing  rate" 
means  the  applicable  rate  shown  in  the 
table  of  maximum  interest  rates  payable 
on  United  States  Treasury  securitie,s — 
State  and  Local  Government  Series — for 
the  day  the  request  for  early  redemption 
is  telecopied,  postmarked,  or  where 
delivered  by  other  carrier,  date-stamped, 
plus  one-eighth  of  one  percentage  point. 
Where  redemption  is  requested  as  of  a 
date  less  than  30  calendar  days  before 
the  original  maturity  date,  such 
applicable  rate  is  the  rate  shown  for  a 
security  with  a  maturity  of  30  days.  The 
market  charge  for  bonds,  notes,  and 
certificates  of  indebtedness  can  be 
computed  by  use  of  the  formulas  in 
Appendix  A  to  this  part. 

(4)  Redemption  proceeds — 
Subscriptions  from  December  28.  1976 
through  August  31,  1989.  For  securities 
subscribed  for  from  December  28, 1976 
through  August  31. 1989,  the  amount  of 
the  redemption  proceeds  is  calculated 
as  follows: 

(i)  Interest.  Interest  for  the  entire 
period  the  security  was  outstanding 
shall  be  recalculated  on  the  basis  of  the 
lesser  of  the  original  interest  rate  at 
which  the  security  was  issued,  or  the 
interest  rate  that  would  have  been  set  at 
the  time  of  the  initial  subscription  had 
the  term  for  the  security  been  for  the 
shorter  period.  If  a  note  or  bond  is 
redeemed  before  maturity  on  a  date 
other  than  a  scheduled  interest  payment 
date,  no  interest  will  be  paid  for  the 
fractional  interest  period  since  the  last 
interest  payment  date. 

(ii)  Overpayment  of  interest.  If  there 
have  been  overpayments  of  interest,  as 
determined  under  paragraph  (b)(4)(i)  of 
this  section,  there  shall  be  deducted 
from  the  redemption  proceeds  the 
aggregate  amount  of  such  overpayments, 
plus  interest,  compounded 
semiannually,  thereon  from  the  date  of 
each  overpayment  to  the  date  of 
redemption.  The  interest  rate  to  be  used 
in  calculating  the  interest  on  the 
overpayment  shall  be  one-eighth  of  one 
percent  above  the  maximum  rate  that 


would  have  applied  to  the  initial 
subscription  had  the  term  of  the  security 
been  for  the  shorter  period. 

(iii)  Market  charge.  An  amount  shall 
be  deducted  from  the  redemption 
proceeds  in  all  ca.ses  where  the  current 
borrowing  rate  of  the  Department  of  the 
Treasury  for  the  remaining  period  to 
original  maturity  of  the  security 
prematurely  redeemed  exceeds  the  rate 
of  interest  originally  fixed  for  such 
security.  The  amount  shall  be  calculated 
using  the  formula  in  paragraph  (b)(3)(ii) 
of  this  .section. 

(5)  Redemption  proceeds — 
Subscriptions  on  or  before  December  27, 
1976. 

(i)  For  securities  subscribed  for  on  or 
before  December  27. 1976.  the  amount 
of  the  redemption  proceeds  is  calculated 
as  follows. 

(ii)  The  interest  for  the  entire  period 
the  security  was  outstanding  shall  be 
recalculated  on  the  basis  of  the  les.ser  of 
the  original  interest  rate  at  which  the 
security  was  issued,  or  an  adjusted 
interest  rate  reflecting  both  the  shorter 
period  during  which  the  security  was 
actually  outstanding  and  a  penalty.  The 
adjusted  intere.st  rate  is  the  Treasury 
rate  which  would  have  been  in  effect  on 
the  date  of  issuance  for  a  marketable 
Treasury  certificate,  note,  or  bond 
maturing  on  the  quarterly  maturity  date 
prior  to  redemption  (in  the  case  of 
certificates),  or  on  the  semiannual 
maturity  period  prior  to  redemption  (in 
the  case  of  notes  and  bonds),  reduced  in 
either  case  by  a  penalty  which  shall  be 
the  lesser  of: 

(A)  One-eighth  of  one  percent  times 
the  number  of  months  from  the  date  of 
issuance  to  original  maturity,  divided  by 
the  number  of  full  months  elapsed  from 
the  date  of  issue  to  redemption,  or 

(B)  One-fourth  of  one  percent. 
There  shall  be  deducted  from  the 

redemption  proceeds,  if  necessary,  any 
overpayment  of  interest  resulting  from 
previous  payments  made  at  a  higher  rate 
ba.sed  on  the  original  longer  period  to 
maturity. 

(Approved  by  the  Office  of  Management  and 
Budgnt  under  control  number  1535-0091) 

Subpart  C — Demand  Deposit 
Securities 

§  344.6    Description  of  securities. 

(a)  Terms.  The  securities  are  defined, 
as  one-day  certificates  of  indebtedness. 
The  securities  will  be  issued  in  a 
minimum  of  Sl.OOO  and  any  increment 
above  that  amount.  Each  subscription 
will  be  established  as  a  unique  account. 
Securities  will  be  automatically  rolled 
over  each  day  unless  redemption  is 
requested. 

(b)  Interest  rote. 


(1)  Each  security  shall  bear  a  variable 
rate  of  interest  based  on  an  adjustment 
of  the  average  yield  for  three-month 
Treasury  bills  at  the  most  recent 
auction.  A  new  rate  will  be  effective  on 
the  first  business  day  following  the 
regular  auction  of  three-month  Treasury 
bills  and  will  be  shown  in  the  table 
(Form  FD  4262).  available  to  the  public 
on  such  business  day.  Interest  will  he 
accrued  and  added  to  principal  daily. 
Interest  will  be  computed  on  the 
balance  of  the  principal,  plus  interest 
accrued  through  the  immediately 
preceding  day. 

(2)  (i)  The  annualized  effective 
demand  deposit  rate  in  decimals, 
designated  "I"  in  Equation  1  is 
cali:ulated  as: 

I=I(1()()/P)'>  r>TM-  11(1  -MTR) -TAC 

(Equation  1) 

where 

P=The  average  auction  price  for  the 

Ta'asur\-  bill,  per  hundred,  to  three 

decimal  places. 
Y=36.5  if  the  year  following  issue  datr 

does  not  contain  a  leap  year  day 

and  366  if  it  does  contain  a  leap 

year  day. 
DT\i=The  number  of  days  from  liiite  of 

issue  to  maturity  for  the  aiictioiicd 

Treasury  bill. 
MTR=E.stimated  average  marginal  tax 

rate,  in  decimals,  of  purchasers  of 

short-term  tax  exempt  bonds. 
TAC=Treasury  administrative  costs,  in 

decimals, 
(ii)  The  daily  factor  for  the  demand 

deposit  rate  is  then  caicuUited  as: 

DDR=(1+I)'^-1 
(Equation  2) 

(3)  Information  as  to  the  estimated 
average  marginal  tax  rate  and  costs  for 
administering  the  demand  deposit  State 
and  Local  Government  Series  securities 
program,  both  to  be  determined  by 
Treasury  from  time  to  time,  will  be 
published  in  the  Federal  Register. 

(c)  Payment.  Interest  earned  on  the 
securities  will  be  added  to  the  principal 
and  will  bt;  reinvested  daily  until 
redemption.  At  any  time  the  Secretary 
determines  that  issuance  of  obligations 
sufficient  to  conduct  the  orderly 
financing  operations  of  the  United 
States  cannot  be  made  without 
exceeding  the  statutory  debt  limit,  the 
Department  will  invest  any  unred(!emed 
demand  deposit  .securities  in  special  (to- 
day certificates  of  indebtedness.  These 
90-day  certificates  will  he  payable  at 
maturity,  but  redeemable  before 
maturity,  provided  funds  are  available 
for  redemption,  or  rtunvested  in  demand 
deposit  securities  when  regular 
Treasury  borrowing  operations  r(!sume. 
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both  at  the  owner's  option.  Funds 
invested  in  the  9G-day  certifiiates  of 
indebtedness  will  earn  simple  interest 
equal  to  the  daily  factor  in  effect  at  the 
time  demand  deposit  se<;urity  issuance 
is  suspended,  multiplied  by  the  number 
of  days  outstanding. 

§  344.7    Sutiscriptton  for  purchase. 
(a)  Subscription  requirements. 
Subscxiptions  for  pun:hase  of  5W(;urities 
undor  this  offering  must  be  submitted  to 
the  Division  of  Special  Investments, 
Rureau  of  the  Public  Debt.  200  Third 
Street,  PC  Box  396.  Parkersburg.  WV 
26102-0396.  Subscriptions  must  be 
submitted  on  a  designated  Treasury 
form,  must  spef;ify  the  principal  amount 
to  be  invested  and  the  issue  date,  and 
must  be  signed  by  an  official  authorized 
to  niake  the  purchase.  The  Bureau  of  the 
Public  Debt  mu.st  receive  the 
sub.'icnption  at  least  three  business  days 
befdne  the  issue  date.  The  subscription 
may  be  submitted  by  certified  or 
r<:gi$tered  mail,  or  by  other  carrier.  The 
subscription  may  also  be  submitted  by 
facsimile  equipment  at  (304)  480-6818, 
at  lea.st  three  business  days  before  the 
is.suedate,  provided  that  the  original 
subscription  form  is  submitted  by  mail, 
or  by  other  carrier,  and  is  rei:eived  by 
the  pivision  of  Special  Investments  by 
3:00;  p.m..  Eastern  time,  on  the  is.siie 
date; 

(b)  Amending  subscriptions.  The 
prinijpal  amount  to  be  invested  may  be 
changed  without  penalty  on  or  before 
the  i.ssue  date,  but  no  later  than  1:00 
p.m.  Eastern  time,  on  the  i.s.sue  date. 
Not ifiiation  may  be  telecopied  by 
facsimile  equipment  to  the  Division  of 
Special  Investments  at  (304)  480-6818, 
provided  the  request  is  clearly 
identified  as  an  amendment  and  is 
immediately  followed  by  the 
submission,  by  mail  or  other  carrier,  of 
written  notification.  Where  an 
ameadmenf  is  not  submitted  timely,  the 
Division  of  Special  Investments  may 
determine,  pursuant  to  the  provisions 
governing  waiver  of  regulations  set  forth 
under  31  CFR  306.126,  that  such  an 
amendment  is  acceptable  on  an 
exception  basis.  Where  an  amendment 
is  determined  to  be  accept.-ible  on  an 
exception  basis,  the  amended 
information  shall  be  used  as  the  liasis 
for  issuing  the  securities,  and  an 
administrative'fee  of  $100  per 
subscription  will  be  a.s.se.ssed.  The 
Secretarj'  reserves  the  right  to  reject 
amendments  which  are  not  submitted 
timely. 

(c)  Certification.  By  completing  the 
subscription  form,  subscribers  certify  to 
the  following: 

(1)  Neither  the  aggregate  i.ssue  price 
nor  the  stated  redemption  priiw  at 


maturity  of  the  bonds  that  are  part  of  the 
tax-exempt  issue  exceeds  $35  million. 
Issue  price  and  stated  redemption  price 
at  maturity  have  the  meanings  given 
such  terms  in  sections  1273  and  1274  of 
the  Internal  Revenue  Code; 

(2)  No  portion  of  the  tax-exempt  bond 
issue  has  been  or  will  be  issued  or 
permitted  to  remain  outstanding,  and 
the  expenditure  of  gross  proceeds  of  the 
tax-exempt  bond  i.ssue  has  not  and  will 
not  be  delayed,  for  the  principal 
purpose  of  investing  in  demand  deposit 
securities; 

(3)  Only  eligible  gross  proceeds  of  the 
lax-exempt  bond  issue  have  been  and 
will  be  submitted  in  payment  for 
demand  deposit  securities.  Eligible 
gross  proceeds  are  all  gross  proceeds  of 
the  tax-exempt  bond  issue  except— 

(i)  Gross  proceeds  of  an  advance 
refimding  issue  to  be  u.sed  to  discharge 
another  issue; 

(ii)  Gross  proceeds  accumulated  in  a 
reserve  or  replacement  fund  (other  than 
a  bona  fide  debt  service  or  reasonably 
required  reserve  or  replacement  fund); 
and 

(iii)  Solely  for  purposes  of  this 
paragraph  (c)(3),  gross  proceeds 
previously  invested  at  any  time 
pursuant  to  any  exception  in  paragraph 
(c)(5)  of  this  section,  other  than 
paragraph  {c)(5)(vi)  (Exception  6) 
(relating  to  amounts  of  less  than 
$25,000)  and  paragraph  (r.)(5)(viii) 
(Exception  8)  (relating  to  inadvertent 
error). 

(4)  At  least  25  percent  of  the  eligible 
gross  pro<:eeds  received  from  the  sale  of 
the  tax-exempt  bond  issue  have  been  or 
will  be  invested  in  demand  deposit 
se«;urities  within  three  business  days  of 
the  date  of  receipt  thereof; 

(5)  All  eligible  gross  proceeds  of  the 
tax-exempt  bond  issue  have  been  and 
will  be  inve.sted  within  four  business 
days  of  the  date  of  receipt  thereof  in 
demand  deposit  se<;urilies  (principal 
repayments  on  purpo.se  investments  are 
treated  as  gross  proceeds  received  on 
the  date  of  repayment).  This  paragraph 
(c)(5)  shall  not  apply  to  grass  proceeds 
that  are  at  all  times  (prior  to  the  diite  of 
expenditure  thereof)  invested  pursuant 
to  one  of  the  exceptions; 

(i)  Exception  1.  Gross  proceeds  that 
are  invested  solely  in  investments  the 
earnings  on  which  are  not  subject  to 
rebate  under  section  143(g)(3)  or  148(f) 
of  the  Internal  Revenue  Code 
(whichever  applies). 

(ii)  Exception  2.  Gross  pro«*eds  that 
are  invested  in  obligations  the  earnings 
on  which  are  not  reasonably  expected  td 
be  subject  to  rebate  by  reason  of  section 
148(f)(4MAKii)  (relating  to  certain  bona 
fide  debt  service  funds)  of  the  Internal 
Revenue  Code  or  section  148(f)(4)(B) 


(relating  to  exception  for  fempomry 
investments)  of  the  Internal  Reveuite 
Code. 

(iii)  Exception  3.  Gro.ss  procei'^is  thai 
are  not  reasonably  ex[>«n;ted  to  hi!  gross 
proceeds  of  the  tax-exempt  bond  issue 
for  more  than  seven  business  days. 

|iv)  Exception  4.  Gross  proci-eds  that 
are  part  of  a  reasonably  required  reserve 
or  replacement  fund  (other  than  a  bona 
fide  debt  service  hmd)  for  the  tax- 
exempt  bond  issue. 

(v)  Exception  5.  Gross  proceH<J.s  that 
■are  invested  in  taxable  obligations,  but 
only  if  the  yield  on  each  obligation 
(computed  separately  and  on  the  basis 
of  an  arm's  length  purt:hase  price)  is  no 
higher  than  the  yield  on  the  tax-exempt 
bond  issue. 

(vj)  Exception  6.  Eligible  gross 
proceeds  that  are  not  invested  in  one- 
day  certificates  of  indebtedness  or 
pursuant  to  paragraphs  (c)(5)(i)-(v) 
(Exceptions  1  through  5).  but  only  if  the 
total  amount  of  such  eligible  gro.ss 
proceeds  on  any  particular  day  is  less 
than  $25,000.  This  paragraph  (c)(5)(vi) 
(Exception  6)  shall  not  apply  to  gross 
proceeds  that  are  part  of  a  reasonably 
required  reserve  or  replacement  fund 
(other  than  a  bona  fide  debt  servic  u 
fund). 

(vii)  Exception  7.  Gross  pro«*eds  that 
are  not  invested  pursuant  to  paragraph 
(<  )(5)(iv)  (Exception  4)  or  par.igr.iph 
((.)(5)(vi)  (Ex«eption  6),  and  that  are 
invested  in  any  ta.xable  obligation  the 
yield  on  which  is  higher  than  the  •  ield 
on  the  tax-exempt  bond  issue,  but  only 
if  taxable  obligations  described  in 
paragraph  (c)(5)(v)  (Exception  5),  and 
the  tax-exempt  obligations  descrilwd  in 
(<)(5)(i)  (Exc;eption  1)  are  not  available 
for  investment  (for  example,  be<.ause 
market  inter&st  rates  are  too  higli  and 
statutory  or  indenture  restrictions 
prevent  investments  in  lax-i>xempi 
obligations). 

(viii)  Exception  8.  Gross  pro«»ids  thai 
are  not  invested  in  demand  deposit 
securities  due  to  an  inadvertent  ern>r. 

(6)  See  §  344.1(f)  as  to  improp<»r 
certifications. 

§  344.8    tssue  date  and  payment 

(a)  General.  The  subscribjtrsliall  fix 
the  issue  date  on  the  subs<:ription,  the 
issue  date  to  be  a  business  day  at  ie.isl 
three  business  days  after  receipt  of  »h<? 
subscription  by  the  Division  of  Special 
Investments.  Full  payment  forearii 
subscription  must  be  submitted  by  the 
Fedwire  funds  transfer  sy.stem  vviih 
credit  directed  to  the  Treasury's  Oiu^ral 
Account.  Full  payment  sliould  be 
submitted  by  3:00  p.m..  Eastern  lime,  lo 
ensure  that  settlement  on  the  sectiritics 
occurs  on  the  date  of  issue. 
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(b)  Noncompliance.  The  penalty 
imposed  on  any  subscriber  which  fails 
to  make  settlement  on  a  subscription 
once  submitted  shall  be  to  render  the 
subscriber  ineligible  thereafter  to 
subscribe  for  securities  under  this 
offering  for  a  period  of  six  months, 
beginning  on  the  date  the  subscription 
is  withdrawn  or  the  proposed  issue 
date,  whichever  occurs  first.  The 
Division  of  Special  Investments  may 
determine  to  waive  the  six  month 
penalty,  pursuant  to  the  provisions 
governing  waiver  of  regulations  set  forth 
under  31  CFR  306.126.  Where 
settlement  occurs  after  the  proposed 
issue  date  and  the  Division  of  Special 
Investments  determines,  pursuant  to  31 
CFR  306.126,  that  settlement  is 
acceptable  on  an  exception  basis,  the  six 
month  penalty  will  be  waived,  and  the 
subscriber  shall  be  subject  to  a  late 
payment  assessment.  The  assessment 
will  include  payment  of  an  amount 
equal  to  the  amount  of  interest  that 
would  have  accrued  on  the  securities 
from  the  proposed  issue  date  to  the  date 
of  settlement,  as  well  as  an 
administrative  fee  of  $100  per 
subscription.  Assessments  under  this 
subsection  are  due  on  demand.  Failure 
to  pay  an  assessment  shall  render  the 
subscriber  ineligible  thereafter  to 
subscribe  for  securities  under  this 
offering  until  the  assessment  is  paid. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numt)er  1535-0091) 

§344.9    Redemption. 

(a)  General.  A  security  may  be 
redeemed  at  the  owner's  option, 
provided  a  request  for  redemption  is 
received  not  less  than  one  business  day 
prior  to  the  requested  redemption  date. 
Partial  redemptions  may  be  requested; 
however,  an  account  balance  of  less 
than  $1,000  will  be  redeemed  in  total. 
Payment  will  be  made  by  crediting  the 
reserve  account  maintained  at  the 
Federal  Reserve  Bank  or  Branch  by  the 
financial  institution  servicing  the 
account  owner. 

(b)  Notice.  Notice  of  redemption  must 
be  submitted,  either  on  a  designated 
Treasury  form  or  by  letter,  by  the 
official(s)  authorized  to  redeem  the 
securities,  as  shown  on  the  subscription 
form,  to  the  Division  of  Special 
Investments,  Bureau  of  the  Public  Debt, 
200  Third  Street.  PO  Box  396, 
Parkersburg,  VVV  26102-0396.  The 
notice  may  be  submitted  by  facsimile 
equipment  to  the  Bureau  of  the  Public 
Debt  at  (304)  480-6818,  by  mail,  or  by 
other  carrier.  The  notice  must  show  the 
account  number  and  the  tax 
identification  number  of  the  subscriber. 
The  notice  of  redemption  must  be 
received  at  the  Bureau  of  the  Public 


Debt  by  1:00  p.m..  Eastern  time,  one 
business  day  prior  to  the  requested 
redemption  date. 

(c)  Certification.  By  completing  the 
redemption  form,  subscribers  certify  to 
the  fact  that  the  proceeds  to  be  received 
will  be  expended  within  one  day  of 
receipt  thereof  for  the  purpose  for  which 
the  tax-exempt  bond  was  issued. 

Subpart  D — Special  Zero  Interest 
Securities 

§344.10    General. 

Provisions  of  subpart  B  of  this  part 
(Time  Deposit  Securities)  apply  except 
as  specified  in  subpart  D  of  this  part. 

§  344.1 1    Description  of  securities. 

(a)  Terms.  Only  certificates  of 
indebtedness  and  notes  are  offered. 

(1)  Certificates  of  Indebtedness.  The 
certificates  will  be  issued  in  a  minimum 
amount  of  $1,000,  or  in  any  larger 
amount,  in  multiples  of  $100,  with 
maturity  periods  fixed  by  the 
government  body,  from  30  calendar 
days  up  to  and  including  one  year,  or 
for  any  intervening  period. 

(2)  Notes.  The  notes  will  be  issued  in 
a  minimum  amount  of  $1,000,  or  in  any 
larger  amount,  in  multiples  of  $100, 
with  maturity  periods  fixed  by  the 
government  body,  from  one  year  and 
one  day  up  to  and  including  10  years, 
or  for  any  intervening  period. 

(b)  Interest  rote.  Each  security  shall 
bear  no  interest. 

§  344.12    Subscription  for  purchase. 
In  lieu  of  the  certification  under 
§  344.3(c),  the  final  subscription  must 
contain  a  certification  by  the  subscriber 
that: 

(a)  The  total  investment  consists  only 
of  original  or  investment  proceeds  of  a 
tax-exempt  bond  issue  that  are  subject 
to  yield  restrictions  under  sections  141- 
150  of  the  Internal  Revenue  Code; 

(b)  None  of  the  original  proceeds  of 
the  tax-exempt  bond  issue  were  subject 
to  arbitrage  yield  restrictions  under 
section  148  of  the  Internal  Revenue 
Code  on  the  date  of  receipt  thereof;  and 

(c)  None  of  the  proceeds  submitted  in 
payment  are  proceeds  of  an  advance 
refunding  issue  to  be  used  to  discharge 
another  issue  or  part  of  a  reserve  or 
replacement  fund  for  the  advance 
refunding  issue. 

§344.13    Redemption. 

(a)  General.  Provisions  of  ^  344., 5(a) 
apply. 

(b)  Before  maturity. 

(1)  In  general.  A  security  may  be 
redeemed  at  the  owner's  option  no 
earlier  than  25  calendar  days  after  the 
issue  date  in  the  case  of  a  certificate  and 
one  year  after  the  issue  date  in  the  case 


of  a  note.  No  market  charge  or  penalty 
shall  apply  in  the  case  of  the 
redemption  of  a  special  zero  intenjst 
security  before  maturity. 

(2)  Notice.  Notice  of  redemption  prior 
to  maturity  must  be  submitted,  either  on 
a  designated  Treasury  form  or  by  letter, 
by  the  officiaUs)  authorized  to  redetnn 
the  securities,  as  shown  on  the  final 
subscription  form,  to  the  Division  of 
Special  Investments.  Bureau  of  the 
Public  Debt.  200  Third  Street.  PO  Box 
396.  Parkersburg.  \VV  26102-0396.  The 
notice  may  be  submitted  by  facsimile 
equipment  to  the  Bureau  of  the  Public 
Debt  at  (304)  480-6818,  by  mail,  or  by 
other  carrier.  The  notice  must  show  the 
account  number,  the  maturities  of  the 
securities  to  be  redeemed,  and  the  tax 
identification  number  of  the  subscriber. 
The  notice  of  redemption  must  be 
telecopied,  postmarked,  or  where 
delivered  by  other  carrier,  must  be  date- 
stamped  no  less  than  15  calendar  days 
before  the  requested  redemption  date, 
but  no  more  than  60  calendar  days 
before  the  requested  redemption  date.  A 
notice  of  redemption  prior  to  maturity 
cannot  be  cancelled. 

(Appriiveil  by  the  Office  of  .Managemc'iit  and 
Budget  under  control  numtwr  1535-0091) 

App^^ndix  A  to  Part  344— Early  Redemption 
Market  Change  Fomuilas  and  Examples 

A.  The  amount  of  the  market  charge  for 
(Kinds  and  notes  can  be  determined  through 
use  of  the  following  formula; 


M  = 


^^ 


vsy 


2 


l-t- 


VS 


where 

M=imark(;t  charge 

h=increased  annual  iHirrou'ingcost  (i.e.. 

prinfripaF  multiplied  by  the  ex(:«!ss  of  the 

current  borrowing  rate  for  the  period 

from  redemption  to  original  maturity  of 

note  or  Ixmd  o\ cr  the  rate  for  the 

security) 
r=number  of  days  from  redt^mption  to 

beginning  of  next  semiannual  interest 

period 
s=number  of  days  in  current  semiaiiiiual 

period 
i=current  borrowing  rate  for  pericxi  from 

redemption  to  maturity  (expnissed  in 

decimals) 
n=numl)er  of  remaining  full  semiannual 

periods  to  the  original  maturity  date 


(,-v") 


(Equation  2) 
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Bv  The  application  of  this  formula  may  be 
jliulitrated  by  the  following  example: 

(1)  Assume  that  a  5600,000  note  is  issued 
on  July  1,  1985,  to  mature  on  July  1, 1995. 
Interest  is  payable  at  a  rate  of  8%  on  Januar>i 
laidjulvl. 


„  (2)  Assume  that  the  note  is  redeemed  on 

<  bquation  3)     February  1 ,  1989,  and  that  the  current 

borrowing  rate  for  Treasury  at  that  time  for 
the  remaining  period  of  6  years  and  150  days 
is  11%. 

(3)  The  increased  annual  Iwrrowingcost  is 
S18.000.  (S600.000)x(ll%-8%) 

(4)  The  market  charge  is  computed  as 
follows: 


M 


C$18,()00^ 

\       2       J 

f$l8,0(X)l    , 
V,        2        ./ 

i 

fisol 
f  — 

U8i; 

Ml> 

.  2  ) 

- 

$7.458.56 +  ($9.00())(a) 
I.O4.S580m 


(Equjii<m5) 


$7.458.56 +  {S9.()0()) 


1.045580111 


(Equation  6) 


$7,458.56  -t-  ($9,0()0)(8.61 85 1 7849) 

=        ( Equal  ion  7 ) 


$7,458.56 -h  $77,566.66 


(Equations) 


1.04558011 1 

S81J318.71 

(Equation  9) 

C.  The  amount  of  the  market  charge  for 
certificates  can  b<!  detiirmined  through  use  of 
the  liillowing  fomnila: 


'  (b)  - 


M: 


l  +  -(i) 
s 


(Equation  10) 


where 

M=rtiarket  charge 

b=innreasod  borrowing  cost  for  full  period 


1.0455801 1 1 


r=number  of  days  from  rodf;mption  ilate  to 

original  maturity  date 
s=number  of  days  in  current  annual  period 

(365  or  366J 
i=current  borrowing  rate  expressetl  in 

decTimals  (discount  factor) 
D.  The  application  of  this  formula  may  be 
Illustrated  by  the  following  example: 

(1)  Assume  that  a  S50,000  certificate  is 
issued  on  March  1, 1987,  to  mature  on 
November  1, 1987.  Interest  is  payable  at  a 
rate  of  10%. 

(2)  Assume  that  the  certificate  is  redeemed 
on  July  1, 1987,  and  that  the  current 
borrowing  cost  to  Treasury  for  the  123-day 
period  from  July  1, 1987,  to  November  1, 
1987,  is  11.8%. 

(3)  The  increased  annual  borrowing  cost  is 
S90G.  (550,000-1 1.8%-10%) 


(4)  The  market  chap^e  is  computed 
follows: 


M=: 


L'^65 


l-K 


123 
365  J 


(EqualiiMill) 


(.118) 


303.29 


(Equation  12) 


1.039764384 

.S291.69 

(Equation  13) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 
[OPPTS-42134F;  FRL-4924-7] 
RIN  2070-2033 

Revocation  of  Final  Multi-substance 
Rule  for  the  Testing  of  Neurotoxicity 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  Rule  Revocation. 

SUMMARY:  This  document  announces 
EPA's  decision  to  revoke  the  Multi- 
Substance  Rule  for  the  Testing  of 
Neurotoxicity,  that  required 
manufacturers  and  processors  of  acetone 
(CAS  No.  67-64-1),  technical  grade  n- 
amyl  acetate  (CAS  No.  628-63-7).  1- 
butanol  (CAS  No.  71-36-3).  n-butyl 
acetate  (CAS  No.  123-86-4).  diethyl 
ether  (CAS  No.  60-29-7),  2- 
ethoxyethanol  (CAS  No.  110-«(>-5). 
ethyl  acetate  (CAS  No.  141-78-6). 
isobutyl  alcohol  (CAS  No.  78-83-1), 
methyl  isobutyl  ketone  (CAS  No.  108- 
10-1).  and  tetrahydrofuran  (CAS  No. 
109-99-91  to  conduct  testing  for 
neurotoxicity.  EPA  is  revoking  this  rule 
as  part  of  a  settlement  agreement 
reached  with  the  manufacturers  of  these 
chemicals,  who  have  agreed  to  perform 
certain  neurotoxicity  and  in  vivo 
hydrolysis  testing  of  7fflfriK  10 
chemicals  under  enforceabie  consent 
agreements  ("ECAs"). 
EFFECTIVE  »*«:  January  23, 1995. 
ADDRESSES:  A  public  \'crslau  of  the 
administrative  record  supporting  this 
action,  with  any  confidential  business 
inforinabtan  lidtated, »  available  for 
jnspectkinat  tfie  TSCA  Nonconfidential 
Information  Center,  also  "known  as  the 
TSCA  Public  Docket  Office  (7407),  Rm. 
NE  B607.  Office  of  Pollution  Prevention 
and  Toxics.  Environnjental  Protection 
Agency.  401  M  St..  S\V..  Washington. 
DC  20460  from  12  noon  to  4:00  p.m. 
Monday  through  Friday.  e.\c:ept  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Susan  Hazen.  Director.  Envi.-nnmentai 
Assistance  Division.  (7408).  Office  of 
Pollution  Prevention  and  Toxics.  401  M 
St..  SW..  Washington.  DC:  20460,  (202) 
.S54-1404.  TDD  (202)  5.=i4-0551. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
determined  that  it  is  appropriate  to 
revoke  the  multi-substance  rule  for  the 
testing  of  neurotoxicity  because  the 
manufacturers  of  7  of  tlie  10  chemicals 


subject  toAe  final  test  rule  have  agroed 
to  conduct  a  modified  set  of 
neurotoxicity  and  in  vivo  hydrolyias 
testing  under  ECAs  that  accomplish 
many  of  the  goals  of  the  test  rule.  The 
following  seven  chemical  substances 
will  be  tested  pursuant  to  ECAs:  acetone 
(CAS  No.  67-64-1),  technical  grade  ji- 
amyl  acetate  (CAS  No.  628-63-7).  n- 
butyl  acetate  (CAS  No.  123-86-^).  ethyl 
acetate  (CAS  No.  141-78-6).  isobutyl 
alcohol  (CAS  No.  78-83-1).  methyl 
isobutyl  ketone  (CAS  No.  108-10-1). 
and  tetrahydrofuran  (CAS  No.  109-99- 
9).  Testing  is  currently  underway  for  n- 
butyl  acetate  and  isobutyl  alcohol.  In 
vivo  hydrolysis  testing  will  be 
conducted  on  butyl  acetate  to  determine 
if  its  test  results  for  neurotoxicity  can  be 
used  to  assess  the  neurotoxicity  of  its 
metabolite.  1-butanol. 

I.  Background 

On  July  27. 1993  (58  FR  40262)  EPA 
issued  a  test  rule  under  TSCA  section  4 
that  required  manufacturers  and 
processors  of  10  substances  to  conduct 
testing  for  neurotoxicity  (Ref.  1).  The 
test  rule  required  all  the  testing 
proposed  for  the  10  substances  on 
March  4. 1991  (56  FR  9105).  The 
required  testing  was  the  same  for  all  10 
substances  and  included  acute  and 
subchronic  functional  observational 
battery  and  motor  activity,  and 
subchronic  neuropathology  and 
schedule-controlled  operant  behavior 
(SCOB).  These  1<3  substances  arc  listed 
below: 


Chemical  name 


acetone 

rvamyi  acetate,  technical  grade 

i-tHitarroi 

n-butyl  acetate 

diethyl  ettier 

2-ethoxyethanol  

ethyl  acetate ■• 

isobutyl  alcohol  

methyl  isobutyl  ketone 

tetrahydrofuran  


CAS  No. 


67-64-1 

628-63-7 

71-36-3 

123-86-4 

60-29-7 

110-80-5 

141-76-6 

78-83-1 

108-10-1 

109-99-9 


The  manufacturers  of  these 
substances  petitioned  for  review  of  the 
final  rule  under  TSCA  section  19  in  the 
Fifth  Circuit  Court  of  Appeals  (Rnf.  2). 
Subsequent  to  the  filing  of  this 
challenge  to  the  rule,  EPA.  the  Chemical 
Manufacturers  Association  ("CM.A"). 


and  authorized  representatives  of  all 
parties  challenging  the  rule,  entered  into 
settlement  negotiations  to  resolve  the 
lawsuit. 

As  a  result  of  these  settlement 
discussions,  the  parties  U)  the  lawsuit 
agreed,  subject  to  certain  conditions  s(!t 
forth  in  the  settlement  agreement  (Ref. 
3).  to  conduct  neurotoxicity  and  in  vivo 
hvdrolysis  testing  of  7  chemical 
substanc:HS  under  ECAs  to  be  negotiated 
pursuant  to  EPA  regulations.  Testing  on 
two  of  the  chemicals  subject  to  the  final 
rule,  n-butyl  acetate  and  isobutyl 
alcohol,  was  already  undenvay.  It  was 
CMA's  and  the  test  sponsors  stated 
inteat  that  such  testing  continue  on 
schedule  during  the  pendency  of  this 
proceeding  (Ref.  3). 

In  turn.  EPA  cigreed  to  propose  to 
withdraw  the  final  test  rule.  EPA  was 
aware  that  the  settlement  agreement 
contemplated  testing  fewer  chemicals 
and  a  reduced  set  of  testing  on  .somc!  of 
those  chemicals  than  the  testing 
regimen  required  by  the  final  rule. 
Although  EPA  believed  that  the 
rulemaking  record  contained  substantial 
evidence  to  support  the  testing 
requirements  in  the  final  rule.  EPA 
believed  that  the  settlement  agreement 
was  in  the  public  interest  as  it  allowed 
testing  to  proceed  on  an  expedited  basis, 
without  the  uncertainties  of  protracted 
litigation.  CMA's  lawsuit  was  dismissed 
without  prejudice  by  the  5th  Circuit 
Court  of  Appeals  on  May  13. 1994.  in 
response  to  a  joint  motion  for  a  stay,  but 
it  can  be  reinstated  by  either  party  upon 
filing  of  a  letter  with  the  court  (Ref.  4). 

On  lune  27. 1994.  EPA  published 
three  notices  in  the  Federal  Regi-ster:  a 
Stay  of  the  final  test  rule  (59  FR  33184). 
a  proposal  to  revoke  the  final  test  rule 
(59  FR  33187).  and  an  announcement  of 
a  public  meeting  to  initiate  negotiation 
of  consent  agreement  testing  (59  FK 
33191).  The  Stay  suspended  all 
requirements  of  the  final  test  rule  until 
EPA  either  lifted  the  Stay  or  revoked  the 
test  rule.  Final  revocation  of  the  test  ru  It- 
was  conditional  on  the  successful 
negotiation  of  testing  to  be  perfornu^d 
under  ECAs.  The  public  meeting 
announcement  solicited  interested 
parties  to  participate  in  the  negotiation 
and/or  observation  of  negotiations.  On 
July  28.  1994.  EPA  held  the  public 
meeting  to  initiate  the  negotiations.  Ihc 
ECAs  which  resulted  were  signed  in 
November  1994  and  January  1995  and 
required  the  neurotoxicity  and  in  viv(> 
hydrolysis  testing  of  the  following  7 
substances: 


Sutistance 


acetone „ 

fvamyl  acetate,  technical  grade 


nbuty  acetate 


ethyl  ^etate 
isobuHl  alcohol 


melhjfl  isobutyl  ketone 
tetrahydrofuran  


ThH  ECA  tt^ting  program  and 
negotiations  are  described  more  fully  in 
the  announcement  of  the  signing  of  the 
ECAs.  published  elsewhere  in  this 
Fcderai  Register.  Compared  with  the 
final  rule,  the  above  testing  program 
reprepents  a  retention  of  the  full  set  of 
tests  ifor  three  chemicals  (n-bulyl 
acetate,  ethyl  acetate,  and  isobutyl 
acetaie),  a  reduction  in  tests  for  four 
chemjicals  (acetone,  n-amy!  acetate, 
methyl  isobutyl  ketone,  and 
tetrahydrofuran),  and  an  elimination  oJ 
testing  for  three  chemicals  (1-butanol. 
diethi'l  ether,  and  2-ethoxyethanoI).  It  is 
anticipated,  however,  that  the  in  vivo 
hydrolysis  test  of  n-butyl  acetate  may 
indicate  that  the  separate  testing  of  1- 
butanol  may  not  be  necessary,  and 
because  of  this,  1-butanol  manufacturers 
have  agreed  to  share  in  the  cost  of  n- 
butyl  acetate  testing.  The  evaluation  of 
the  mKtabolic  fate  of  butyl  acetate  will, 
be  performed  in  a  study  of  its  in  vivo 
hydrolysis  to  1-butanol.  If  the 
conversion  of  butyl  acetate  to  1-butanol 
is  sufficiently  rapid  and  complete,  EPA 
iriay  determine  that  the  neurotoxic 
effects  of  1-butanol  can  be  predicted 
from  the  n^sults  of  butyl  acetate  testing. 
If  this  is  not  the  case,  EPA  may  consider 
ri.propDsing  separate  testing  of  l- 
butanpl. 

As  mentioned  above,  a  third  notice 
was  published  on  June  27,  1994  (59  FR 
33187J)i  which  proposed  to  revoke  the 
final  multi-substance  rule  for  the  testing 
of  neurotoxicity.  This  notice  allowed  all 
interepled  parties  an  opportunity  to 
evaluate  and  comment  on  EPA's 
proposed  revocation  of  the  final  rule 
and  decision  to  pursue  ECAs  as  the 
met  hdnism  for  achieving  testing. 

II.  Public  Comments 

EPA  deceived  one  comment  on  the 
pn^ojed  revocation.  This  comment  was 
fron)  CMA  and  supported  EPA's 
propntal  to  revoke  the  tiist  rule  and 


JMI 


Tests 


SCOB  (subchronic) 

Functional  Observational  Battery  (acute  and  subchronic).  Motor  Activity  (acute  and 
sut)chronic).  Neuropathotogy  (subchronic) 

Functional  Observational  Battery  (acute  and  subchronK;).  Motor  Act.»rty  (acute  and 
subchronic),  Neuropathotogy  (subchronic).  SCOB  (subchronic).  In  Vivo  Hydrolysis 

Functwnal  Obsen/ational  Battery  (acute  and  subchronic).  Motor  Activity   (acute  and 
subchronic).  Neuropathology  (subchronic),  SCOB  (subchronic) 

Functional  Observationa!  Battery  (acute  and  subchronic).  Motor  Activity  (acute  and 
subchronic).  Neuropathology  (subchronic).  SCOB  (subchronic) 

SCOB  (subchronic) 

Functional  Observational  Battery  (acute  and  subchronic).  Motor  Activity  (acute  arxJ 
subchronic).  Neuropathotogy  (sulxhronic) 


inter  consent  agreement  negotiations 
(Ref.  5). 

The  public  meeting  to  initiate 
negotiation  of  consent  agreement  testing 
was  held  on  July  28. 1994.  No  new 
interested  parties  identified  themselves 
to  EPA  at  this  meeting  or  during  the  30- 
rlay  comment  period.  During  the 
meeting,  the  only  comment  concerning 
the  proposed  revocation  came  from 
CMA's  legal  counsel,  and  related  to 
p.'-ocedures  for  simultaneous  signing  of 
the  EC.-Xs  and  the  revocation, 

III.  Revocation  of  Final  Test  Rule 

EPA  is  revoking  the  final  Multi- 
Substance  Rule  for  the  Testing  of 
Neurotoxicity  (40  CFR  799.5050)  based 
upon  the  reasons  stated  in  the  proposed 
revocation  (59  FR  33187.  June  27,  1994. 
I 'nit  II).  the  lark  of  comments  opposing 
therevocation.  and  the  sucr.-essful 
negotiation  of  ECAs.  EPA  believes  the 
decision  to  allow  manufacturers  of  these 
substances  to  conduct  neurotoxicity  and 
in  vivo  hydrolysis  testing  under  ECAs 
will  allow  for  the  most  timely 
development  and  public  availahi!:l\  of 
data  lo  assess  the  potential 
neurotoxicity  of  these  compounds. 
While  EP,^  acknowledges  that  the 
testing  that  will  be  conducted  under 
ECAs  will  not  be  as  extensive  as  that 
required  by  the  final  lest  rule.  EPA 
believes  that  use  of  the  ECA  process  will 
result  in  the  fastest  development  of  data. 
Testing  and  data  development  will 
proceed  without  the  potentially  lengthy 
delay  of  te.sting  pending  rcsolutioii  uf 
costly  litigation  on  the  merits  of  the 
final  test  rule. 

IV.  Rulemaking  Record 

EPA  has  established  a  ret.ord  liir  lhi:> 
revocation  imder  docket  nuni>)or 
OPPTS-42134F.  This  recnnl  contains 
the  following  information: 


A.  Suppnrtini;  [)ocuint'ntnlion 

(1)  Federal  Register  notices  pcrtaiiiinjj 
to  this  rule  consisting  tif: 

(a)  Notice  of  proposed  multi- 
substance  rule  for  the  testing  of 
neurotoxcitv  (56  FR  9105.  .March  4. 
1991). 

(li)  Notice  of  final  multi-substance 
rule  for  the  testing  of  neumtoxicitv  (58 
FR  40262.  JuK  27.  1993). 

(c)  Notice  announcing  administrative 
stay  of  final  muhi-substance  rule  f{)r  thv 
testing  of  neurofoxicitv  (59  FR  33184. 
June  27.  19941, 

(d)  Notice  of  proposed  revoca!i«»n  of 
final  multi-substance  rule  for  the  testing 
of  neurofoxicitv  (59  FR  33187.  Juno  27. 
1094). 

(e)  Notice  announcing  upporlunily  to 
participate  in  negotiations  for 
neurotoxicity  testing;  solicitation  fur 
interested  parties  (59  FR  33191,  lune  27. 
1994). 

(2)  Comnumications  consisting  of; 

(a)  Written  letters, 

(b)  (Contact  reports  of  telephone 
csinversations. 

(c)  .Meeting  summaries  (including 
public  meeting  on  July  28,  1994). 

B.  ncferKncfs 

(1)  Final  multj-subslat^i  e  ruin  for  ilit* 
lesUng  of  iif  urofo.viiily  (.=>«  FR  40262.  j.i.'v 
27.1993). 

(2)  Chemical  Manufacturers  Assotialion 
(CMA).  Petition  for  Roview.  Filed  with  - 
l^nilrd  Stales  Ccjrt  of  Appeal?:  for  the  Fi'.y.: 
(irruit.  (Ortoh.?:  8  19^3). 

[:i]  I'nited  St.ites  Court  of  Appeals  for  the 
Fifth  Circuit,  S«»!tleir.en!  Agreement  betweeii 
Knvironmental  Protection  .^j^enrv  (i:.SI-:PAl 
und  petitioners.  No,  93-5331   (April  2M. 

i!)a4). 

(4)  United  Stall's  Court  of  Appeals  for  the 
Fifth  Cirtuit,  Dismissal  of  pt^litioners  appe;ii 
aSfiins!  EP.A,  .\u,9:i-5381.  (May  13,  19'»4) 

ir>}  Latham  &  Wa'.kins  (legal  rouiisr!  to 
{;M.-\).  VVa«hin;iton,  DC.  Comnient  on 
prujOTscd  rrvoi  ;ition  of  final  mult!-suljst;i;i<  i 
rule  for  the  testing  of  neurotoxicity. 
.Submitted  to  TSCA  D.ocket  OiTtcf'.  U.SfcPA. 
Washington.  IKLduly  21).  1!)94). 
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The  public  record  for  this  rulemaking 
is  available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center 
(also  known  as  the  TSCA  Public  Docket 
Office).  Rm.  NE  B607,  401  M  St..  S\V.. 
Washington,  DC  from  12  noon  to  4:00 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

V.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis  and  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f).  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities  (aka  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlements, 
grants,  user  fees,  or  loan  programs;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 
Pursuant  to  the  terms  of  this  order.  EPA 
has  determined  that  this  rule  would  not 
be  "significant '. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.,  EPA  is  certifying 
that  revocation  of  this  test  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
because  only  the  24  manufacturers  who 
signed  the  ECAs.  which  will  replace  the 
revoked  test  rule,  will  be  responsible  for 
conducting  and  paying  for  the  testing. 
None  of  these  manufacturers  are  small 
businesses. 

C.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  associated  with  this 
revocation  covered  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980. 
44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  40  CFR  Part  799 

Chemicals,  Chemical  export. 
Environmental  protection.  Hazardous 
substances.  Health  effects.  Laboratories. 


Reporting  and  recordkeeping 
requirements.  Testing. 

Dated:  January  10. 1995. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

Therefore.  40  CFR.  chapter  I. 
subchapter  R.  part  799  is  amended  as 
follows: 

PART  799— [AMENDED] 

1 .  The  authority  citation  for  part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603.  2611,  2625. 

§799.5050— [Removed] 

2.  By  removing  §799.5050. 

IFR  Doc.  95-1673  Filed  1-20-95:  8:45  am] 
BILLING  CODE  6560-SO-F 


40  CFR  Part  799 
[OPPTS-42134G:  FRL-4924-8] 
RIN  2070-2033 

Testing  Consent  Orders  for  Acetone, 
n-Amyl  Acetate,  n-Butyl  Acetate,  Ethyl 
Acetate,  Isobutyl  Alcohol,  Methyl 
Isobutyl  Ketone,  and  Tetrahydrofuran 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  Testing  Consent 
Agreements  and  Orders. 

SUMMARY:  EPA  has  issued  Testing 
Consent  Orders  (Orders)  that 
incorporate  Enforceable  Consent 
Agreements  (EGAs)  pursuant  to  the 
Toxic  Substances  Control  Act  (TSCA) 
with  companies  who  have  agreed  to 
perform  certain  neurotoxicity  tests  with 
the  following  seven  substances:  acetone 
(CAS  No.  67-64-1).  n-amyl  acetate  (CAS 
No.  628-63-7).  n-butyl  acetate  (CAS  No. 
123-86-4).  ethyl  acetate  (CAS  No.  141- 
78-6).  isobutyl  alcohol  (CAS  No.  78-83- 
1).  methyl  isobutyl  ketone  (CAS  No. 
108-10-1).  and  tetrahydrofuran  (CAS 
No.  109-99-9).  This  document 
summarizes  the  requirements  of  the 
ECAs  and  amends  40  CFR  799.5000  by 
adding  these  seven  substances  to  the  list 
of  chemical  substances  and  mixtures 
subject  to  ECAs.  Accordingly,  the  export 
notification  requirements  of  40  CFR  part 
707  apply  to  these  substances. 
EFFECTIVE  DATE:  January  23. 1995. 
ADDRESSES:  A  public  version  of  the 
administrative  record  supporting  this 
action,  with  any  confidential  business 
information  deleted,  is  available  for 
inspection  at  the  TSCA  Nonconfidential 
Information  Center,  also  referred  to  as 
the  TSCA  Public  Docket  Office  (7407). 
Rm.  NE  B607.  Office  of  Pollution 


Prevention  and  Toxics.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460  from  12  noon  to 
4:00  p.m.  Monday  through  Friday, 
e.xcept  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen.  Environmental  Assistance 
Division,  Office  of  Pollution  Prevention 
and  Toxics.  401  M  St..  SW..  (7408). 
Washington.  DC  20460,  (202)  554-1404. 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Twelve 
companies  that  include  AlliedSignal, 
Inc.,  Aristech  Chemical  Corp.,  BTL 
Specialty  Resins  Corp.,  The  Dow 
Chemical  Co.,  Eastman  Chemical  Co.. 
Exxon  Chemical  Co..  Gerferal  Electric 
Co..  Georgia  Gulf  Corp..  Goodyear  Tire 
&  Rubber  Co..  Shell  Oil  Co.,  Texaco 
Refining  &  Marketing.  Inc..  and  Union 
Carbide  Corp.  have  agreed  to  perform 
neurotoxicity  testing  with  acetone.  The 
Union  Carbide  Corp.  has  agreed  to 
perform  neurotoxicity  testing  with  n- 
amyl  acetate.  Nine  companies  that 
include  Aristech  Chemical  Corp..  BASF 
Corp..  BP  Chemicals  Inc.,  Eastman 
Chemical  Co.,  Hoechst  Celanese 
Chemical  Group,  Inc.,  Rhone-Poulenc 
Inc.,  Shell  Oil  Co..  Union  Carbide  Corp.. 
and  Vista  Chemical  Co.  have  agreed  to 
perform  neurotoxicity  testing  with  butyl 
acetate.  Six  companies  that  include  BP 
Chemicals  Inc..  Eastman  Chemical  Co.. 
Hoechst  Celanese  Chemical  Group,  Inc.. 
Monsanto  Co..  Rhone-Poulenc  Inc.,  and 
Tolson  USA.  Inc.  have  agreed  to 
perform  neurotoxicity  testing  with  ethyl 
acetate.  Five  companies  that  include 
BASF  Corp..  Eastman  Chemical  Co.. 
Hoechst  Celanese  Chemical  Group,  Inc.. 
Shell  Oil  Co.,  and  Union  Carbide  Corp. 
have  agreed  to  perform  neurotoxicity 
testing  with  isobutyl  alcohol.  Six 
companies  that  include  Eastman 
Chemical  Co.,  Exxon  Chemical  Co., 
Hoechst  Celanese  Chemical  Group.  Inc.. 
Rhone-Poulenc  hic.  Shell  Oil  Co..  and 
Union  Carbide  Corp.  have  agreed  to 
perform  neurotoxicity  testing  with 
methyl  isobutyl  ketone.  Six  companies 
that  include  Arco  Chemical  Co..  BASF 
Corp..  E.I.  duPont  de  Nemours  and  Co.. 
GE  Plastics.  ISP  Management  Company. 
Inc..  and  QO  Chemical  Inc.  have  agreed 
to  perform  neurotoxicity  testing  with 
tetrahydrofuran. 

I.  Background 

On  March  4. 1991  (56  FR  9105).  EPA 
proposed  neurotoxicity  testing  of  10 
substances  under  section  4  of  TSCA.  All 
10  substances  have  wide  use  as  solvents 
(Refs.  10  and  11).  A  TSCA  section 
4(a)(1)(B)  finding  for  substantial 
exposure  was  made  for  each  substance 
based  on  production  volume, 
occupational  and  consumer  exposure. 


environmental  release,  and  volatility 
(Refs.  10-16). 

On  July  27, 1993,  EPA  issued  a  Final 
Rule  (58  FR  40262)  requiring  the  same 
neurotoxicity  testing  of  the  10    - 
substances  that  had  been  proposed. 
These  tests  consisted  of  the  Functional 
Observational  Battery  (acute  and 
subchronic).  Motor  Activity  (acute  and 
subchronic),  Neuropathology 
(subchronic),  and  the  Schedule- 
controlled  Operant  Behavior  test 
(subchronic).  The  rule  responded  to 
comments  on  the  proposed  test  rule, 
discussed  EPA's  TSCA  section  4(a) 
findings,  and  specified  test  standards 
and  reporting  requirements. 

On  October  8. 1993,  the 
manufacturers  of  the  10  substances 
petitioned  for  review  of  the  final  rule 
under  TSCA  section  19  in  the  Fifth 
Circuit  Court  of  Appeals  (Ref.  1). 
Subsequent  to  the  filing  of  this 
challenge  to  the  rule,  EPA,  the  Chemical 
Manufacturers  Association  ("CMA"), 
and  representatives  of  the  parties 
challenging  the  rule,  entered  into 
settlement  negotiations  to  resolve  the 
lawsuit. 

A.S  a  result  of  these  settlement 
•lisciussicns,  CMA  and  the  other  p>arties 
to  the  lawsuit  have  agreed,  subject  lo 
certain  conditions  set  forth  in  the 
settlement  agreement  (Ref.  2),  to 
conduct  neurotoxicity  and 
pharmacokinetics  testing  of  seven  of  the 
original  10  substances  under  negotiated 
ECAs,  to  be  implemented  by  an  order 
issujod  by  EPA  under  TSCA  section  4. 
Testing  on  two  of  the  substances  subjncl 
to  the  final  rule,  n-  butyl  acetate  and 
isobutyl  alcohol,  is  already  underway. 

Oh  June  27. 1994,  EPA  issued  a  stay 
(59  It?  33184)  and  a  proposed 
revocation  (59  FR  33187)  of  the  final 
multi-substance  rule  for  the  testing  of 
neurotoxicity.  Comments  on  the 
proposed  revocation  of  the  final  test  rule 
are  addressed  in  the  notice  to  revoke 
this  rule,  published  elsewhere  in  this 
Federal  Register. 


IL  Enforceable  Consent  Agreement 
Negotiations 

Pursuant  to  EPA  regulations.  40  CFR 
790  subpart  BT,  EPA  published  a  Federal 
Register  notice  (59  FR  33191,  June  27". 
1994)  announcing  an  opportunity  for 
interested  parties  to  participate  in  or 
monitor  negotiations  for  the 
development  of  consent  agreements  for 
the  neurotoxicity  testing  of  the  seven 
substances.  It  was  also  announced  that 
the  testing  agreed  to  in  the  settlement 
agreement  (Ref.  2)  would  be  the  starting 
point  for  the  negotiations. 

EPA  met  with  identified  interested 
parties,  on  July  28.  1994.  to  initiate  the 
negotiation  of  ECAs  (Ref.  1 7).  No  new 
interested  parties  identified  themselves 
to  EPA  during  the  30-day  comment 
period  or  during  the  meeting.  The 
testing  program  outlined  in  the 
settlement  agreement  was  proposed  as 
the  basis  for  the  ECAs.  Tentative 
schedules  for  completing  the 
negotiation  and  signing  the  ECAs  were 
discussed.  EPA  announced  that  it  would 
take  comments  from  the  interested 
parties  on  the  ECAs.  The  interested 
parties  submitted  comments  and  raised 
several  issues  that  required  subsequent 
discussion.  The  discussions,  which 
were  completed  in  early  October  1994. 
addressed  the  8(e)  reportability  of 
effects  seen  above  the  limit  dose  and 
effects  seen  in  the  schedule-controlled 
operant  beh.ivior  tests,  the  description 
of  EFA"s  lead  role  in  arranging  a 
workshop  on  the  test  results,  a  request 
for  assurance  from  EPA  that  additional 
neurotoxicity  testing  of  MiBK  would  nut 
be  required  by  the  Hazardous  Air 
Pollutants  (HAPs)  test  rules  curn>ntl\ 
under  development,  and  that  EPA's 
disclosure  of  test  results  be  governed  by 
TSCA  section  14  instead  of  limiting 
disclosures  to  TSCA  section  14(b).  KI'.\ 
agreed  to  provide  the  requeste<l 
assurance  in  the  ECA  for  MIBK 
ccmcerning  neurotoxicity  testiii;^  of 
MIBK  under  the  HAIV  rule.  El'A  also 
agreed  to  allow  section  14  ol  T.SC^A  Jo 
govern  disclosure  of  test  results. 


EPA's  request  to  add  a  list  of  specific: 
graphs  to  the  data  reporting 
requirements  in  the  SCOB  guideline 
(Ref.  18)  was  rejected,  but  the  test 
'  laboratories  were  represented  by  CMA 
as  intending  to  try  to  provide  the  results 
in  the  requested  format.  Requests  to 
change  the  boilerplate  language  of  the 
consent  agreements  concerning  EPA's 
right  to  assess  penalties  and  to  use  its 
professional  judgement  to  determine  the 
scientific  adequacy  and  validity  of  the 
test  results  were  rejected. 

EPA  agreed  to  the  following 
modifications  to  the  testing  program  or 
standards  outlined  in  the  settlement 
agreement:  (1)  renaming  of  the 
■pharmacokinetics./metabolism"  test  of 
butyl  acetate  to  the  "in  vivo  hydrolysis" 
test  of  butyl  acetate;  (2)  changing  the 
deadline  for  the  submission  of  the  in 
vivo  hydroh  sis  test  from  30  months  to 
24  months;  (3)  allowing  laboratory 
safety  conditions  to  influence  the  setting 
of  the  high  dose  at  50  percent  of  the 
lower  explosive  limit  for  all  tests:  and 
(4)  not  requiring  positive  control  data  to 
be  generated  once  every  year  during  the 
course 4if  testing  if  laboratory-  conditions 
do  not  change.  The  modifications  were 
incorporated  in  the  ECAs  which  EF'A 
provided  to  CMA  for  distribution  to  the 
companies  for  signature. 

The  companies  signed  the  EC.\s  in 
November  1994,  and  the  Assistant 
Admini.strator  fof  EPAS  Office  (if 
Prevention.  Pesticides,  and  Toxi(. 
Suljst unfits  signed  the  ECAs  and 
at  (  ompnnying  Orders  in  January  lyitri 
(Refs.  .1  through  9).  These  ECA. s'.ind 
Orders  are  final  actions  by  EPA  on  lhi>sc 
seven  suhst.mces. 

111.  Testing  Program 

Trfhie  1  lists  the  tests,  test  sta;i(!j!^(i^. ' 
aiul  n-porting  ntfji.irements  for  the 
seven  siibstanies  under  the  ECAs  and 
Ord'Ts.  This  testing  program  will  ajlou 
EP.^  to  further  «;\  aliiate  the  potential 
neiinitoxiciiy  resulting  frdui  expusure  in 
ihf-i'  s;il)s!.ir.(  es. 


Table  i  .—Required  Testing,  Test  Standards  aj.d  Report..'-:g  REOUiREVrENis 


Substance 


acetone 


n-a-Tltfl  ace'^te 


Test 


Sctieduled-Controlled  Operant 

Sutx:twonic" 

Acute  Neurotoxcity 

Functional  Ot»er\'ational  Battery 

Motor  Activity 
Subctuonic  Neufotoxictty* 

Functional  Ot)servational  Battery 

Motor  Activity 


Beha^iior, 


Oeadhne  lor  Fina;  Report'      j     Interim  Reports  Required- 


30 


24 
24 

36 
36 
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Table  i  .—Required  Testing,  Test  Standards  and  Reporting  Requirements— Continued 


Substance 


n-butyl  acetate 


ettiyl  acetate 


isobutyl  alcohol 


methyl  isobutyl  ketone 
tetrahydrofuran 


Test 


Neuropathology 
Acute  Neurotoxicity* 

Functional  Ot)servational  Battery 

Motor  Activity 
Subchronic  Neurotoxicity* 

Furrctional  Ot)servational  Battery 

Motor  Activity 

Neuropathology 


Scheduled-Controlled 
Subchronic^ 


Operant         Behavior, 


Deadline  lor  Final  Report' 


In  Vivo  hydrolysis* 
Acute  Neurotoxicity* 

Functional  Observational  Battery 

Motor  Activity 
Subchronic  Neurotoxicity» 

Functional  Observational  Battery 

Motor  Activity 

Neuropathology 


Scheduled-Controlled 
Subchronic^ 


Operant         Behavior. 


Acute  Neurotoxicity* 

Functional  Ot)servational  Battery 

Motor  Activity 
Subchronic  Neurotoxicity4 

Functional  Observational  Battery 

Motor  Activity 

Neuropathology 

Scheduled-Controlled       Operant 
Subchronic'J 

Scheduled-Controlled         Operant 
Sulxhronic^ 

Acute  Neurotoxicity* 

Functional  Observational  Battery 

Motor  Activity 
Sut)chronic  Neurotoxicity" 

Functional  Observational  Battery 

Motor  Activity 

Neuropathology 


Behavior, 


Behavior. 


36 

12 
12 

24 
24 
24 

24 

24 

18 
18 

30 
30 
30 
30 

12 
12 

24 
24 
24 
24 

30 

24 
24 

36 
36 
36 


Interim  Reports  Required^ 


'Number  of  months  atter  effective  date  of  the  ECA  when  the  final  report  will  be  submitted  to  EPA  . 

^Number  of  interim  reports  to  be  submitted  to  EPA.  Interim  reports  will  be  due  every  6  months  from  the  effective  date  until  the  final  report  is 

^"ajhe  subchronic  schedule-controlled  operant  behavior  (SCOB)  test  shall  be  conducted  in  accordance  with  the  1991  EPA  Guideline  for  Sched- 
ule-controlled Operant  Behavior  (EPA  540/09-01-123.  NTIS  No.:  PB  154617)  as  modified.  .  .  .n,„,w„   ,,o   mtiq 

*  Acute  and  subchronic  neurotoxicity  studies  shall  be  conducted  in  accordance  with  the  1991  EPA  Guidelines  in  EPA  540/09-01-123.  NTIS 
No  •  PB  154617,  pages  13-27  as  modified  for  purposes  of  these  enforceable  consent  agreements.  .  .,  r.  ».  ■  a     .  . 

sthe  in  vivo  hydrolysis  test  shall  be  conducted  in  accordance  with  the  "Protocol  for  Determining  the  In  Vivo  Hydrolysis  of  N-  Butyl  Acetate  in 
Rats  After  Intravenous  Administration"  (Ref.  5).  r-r,.  r.  ^i  rroA  e^n/no  m   loi   mtic 

6  Acute  and  subchronic  neurotoxicity  studies  shall  be  conducteo  in  accordance  with  the  1991  EPA  Guidelines  in  EPA  540/09-01-123.  NT  lb 
No.:  PB  154617.  pages  13-27  as  modified  for  purposes  of  these  enforceable  consent  agreements. 
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IV.  Test  Substances 


With  the  exception  of  n-amyl  acetate, 
the  purity  of  the  test  substances  shall  be 
99  percent  or  greater.  In  the  case  of  n- 
amyl  acetate,  the  test  sponsor  will  be 
required  to  select  and  test  a  technical 
grade  containing  a  representative 
percent  of  n-amyl  acetate.  The  test 
sponsor  will  indicate  the  percent  of  n- 
amyl  acetate  in  the  test  substance  in  the 
test  protocol. 

V.  Export  Notification 

The  issuance  of  the  EGAs  and  Orders 
subjects  any  persons  who  export  or 
intend  to  export  any  of  the  seven 
chemical  substances,  of  any  purity,  to 
the  export  notification  requirements  of 
section  12(b)  of  TSCA.  The  hsting  of  the 
chemical  substance  at  40  CFR  799.5000 
serves  as  a  notification  to  persons  who 
export  or  intend  to  export  a  chemical 
substance  or  mixture  that  is  the  subject 
of  an  ECA  and  Order  that  40  CFR  part 
707  apphes. 

VI.  Public  Record 

EPA  has  established  a  record  for  these 
ECAs  and  Orders  under  docket  number 
OPPTS-^2134G.  This  record  contains 
the  following  information: 

A.  Supporting  Documentation 

(1)  Federal  Register  notices  pertaining 
to  this  document,  ECAs,  and  Ch-ders 
consisting  of: 

(a)  Notice  of  Proposed  Multi- 
substance  Rule  for  the  Testing  of 
Neurotoxicity  (56  FR  9105,  March  4, 
1991). 

(b)  Notice  of  Final  Multi-substance 
Rule  for  the  Testing  of  Neurotoxicity  (58 
FR  40262,  July  27, 1993). 

(c)  Notice  announcing  Administrative 
Stay  of  Final  Multi-substance  Rule  for 
the  Testing  of  Neurotoxicity  (59  FR 
33184,  June  27, 1994). 

(d)  Notice  of  Proposed  Revocation  of 
Final  Multi-substance  Rule  for  the 
TestiJig  of  Neurotoxicity  (59  FR  33187, 
June  27,  1994). 

(e)  Notice  announcing  Opportunity  to 
Participate  in  Negotiations  for 
Neurotoxicity  Testing;  Solicitation  for 
Interested  Parties  (59  FR  33191,  June  27, 
1994).      ■  ■  -    . 


(2)  Communications  consisting  of: 

(a)  Written  Letters. 

(b)  Contact  reports  of  telephone 
summaries. 

(c)  Meeting  summaries  (including 
public  meeting  on  July  28,  1994). 

(3)  Reports  -  published  and 
unpublished  factual  materials. 
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CAS  Number 


Substance  or  mixture  name 


Testing 
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VII.  Regulatory  Assessment 
Requirements 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  the 
Consent  Agreement  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq.,  and 
has  assigned  OMB  control  2070-0033 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  586  hours  per  response.  The 
estimates  include  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  tho 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

List  of  Subjects  in  40  CFR  Part  799 

Chemicals,  Chemical  export. 
Environmental  protection.  Hazardous- 
substances.  Health  effects.  Laboratories. 
Reporting  and  recordkeeping 
requirements.  Testing. 

Dated:  January  10. 1995. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore,  40  CFR  part  799  subpart  C 
is  amended  as  follows: 

PART  799— [AMENDED] 

1.  The  authority  citation  for  part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603,  2611,  2625. 

2.  Section  799.5000  is  amended  by 
adding  acetone,  isobutyl  alcohol,  methyl 
isobutyl  ketone,  tetrahydrofuran,  n- 
butyl  acetate,  ethyl  acetate,  and  n-amvl 
acetate  to  the  table  in  CAS  Number 
order,  to  read  as  follows: 

§799.5000    Testing  consent  agreements  lor 
substances  and  mixtures  with  Chemical 
Abstract  Service  Registry  Numbers. 


FR  PulMication  Date 


67-64-t'l  Acetone 


7S-8i-i1  Isobutyl  alcohol 


108-10-1  Methyl  isobutyl  ketone 

109-99-9  Tetrahydrofuran 


Health  effects 
Health  effects 


Health  effects 
Health  effects 


[January  23,  1995] 
[January  23.  1995] 


[January  23,  1995] 
[January  23,  1995) 
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l2S-8e-4  N-butyl  acetate  Health  effects  [January  23,  1 995] 

141_7&_6  Ethyl  acetate  Health  effects  {January  23,  1 995] 

62&-63-7  .- _ W-amyl  acetate  Health  effects  (January  23.  1 995] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  10, 12,  and  16 
[CGD  91-223] 
RIN2115-AE29 

Chemical  Testing  for  Dangerous  Drugs 
of  Applicants  for  Issuance  or  Renewal 
of  Licenses,  Certificates  of  Registry,  or 
Merchant  Mariner's  Documents 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  niie. 
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SUMMARY:  This  rulernakinf^  establishes 
(loast  Guard  regulations  which 
implement  the  provisions  of  the  Oil 
i'nilution  Act  of  1990  (OPA  90)  that 
require  chemical  testing  for  use  of 
dangerous  drugs  of  all  applicants  for 
issuance  or  renewal  of  licen.ses. 
certificates  of  registry  (CORs).  or 
merchant  mariner's  documents  (MMDs). 
I'esting  of  applicants  will  provide  an 
additional  tool  in  the  effort  to  promote 
ii  drug-free  work  place  in  the  maritime 
industrv'. 

EFFECTIVE  DATE:  This  nde  is  effe<.1ive 
March  24,  1995. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary. 
Marine  Safety  Council  (G-LRA/34()B) 
(CGD  91-223).  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street  SW.. 
room  3406.  Washington.  DC  20.=)93- 
0001  between  8  a.m.  and  3  p.m., 
.Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1477. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  K.  McKinna.  Merchant  Ves.sel 
I'ersonnei  Division  (G-MVP).  (202)  267- 
0218,  or  LCDR  M.  Grosselti.  Marine 
Investigation  Division  (G-MMI),  (202) 
276-0415,  Office  of  Marine  Safety, 
Set:urity  and  Environmental  Protection, 
between  7  a.m.  and  3:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

SUPP1.EMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  James  VV. 
Cratty,  Project  Manager,  and  Ms. 
[acqueline  L.  Sullivan,  Project  Counsel. 
Oil  Pollution  Act  (OPA  90)  Staff. 

Regulatory  History 

On  March  4,  1994,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  "Chemical 
Testing  for  Dangerous  Drugs  of 
.Applicants  for  Issuance  or  Renewal  of 
l.u.-enses.  Certificates  of  Registry,  or 


Merchant  Mariner's  Documents"  in  the 
Federal  Register  (59  FR  10544).  The  60- 
day  comment  period  closed  on  May  3. 
1994.  The  Coast  Guard  received  seven 
letters  commenting  on  the  proposal 
from  mariners,  a  shipping  company,  and 
marine  industry  representatives.  No 
public  hearing  was  requested,  and  none 
was  held. 

After  careful  review  of  the  comments 
and  the  NPRM.  the  Coast  Guard  has 
finalized  the  regulations  requiring 
chemical  testing  for  use  of  dangerous 
drugs  of  all  applicants  for  issuance  or 
renewal  of  merchant  mariner 
credentials.  The  Coast  Guard  finds  that 
the  regulations  provide  the  maximum 
flexibility  practicable  in  establishing 
requirements  for  chemical  testing  for 
use  of  dangerous  drugs. 

Background  and  Purpose 

In  recent  vears,  several  major  oil  spills 
from  ships  have  occurred  in  waters 
under  the  jurisdiction  of  the  United 
States.  Among  these  were  the  EXXON 
VALDEZ  in  Prince  William  Sound, 
Alaska,  and  the  AMERICAN  TRADER  in 
coastal  waters  of  California.  These  spills 
caused  extensive  damage,  including  the 
loss  of  fish  and  wildlife.  In  response  to 
the.se  disasters  and  others,  Congress 
passed  the  Oil  Pollution  Act  of  1990 
(OPA  90)  (Pub.  L.  101-380). 

Among  other  things,  OPA  90 
introduces  new  safety  measures  relating 
to  vessel  operations.  This  final  rule 
implements  sections  4101(a)  and  (b)  of 
OPA  90.  which  amend  46  U.S.C.  7101 
and  7302.  respectively,  to  require  every 
person  who  applies  for  the  issuance  or 
renewal  of  a  license,  certificate  of 
registry  (COR),  or  merchant  mariner's 
document  (MMD)  to  be  tested  for  use  of 
dangerous  drugs. 

Under  46  CFR  part  10,  the  Coast 
Guard  issues  licenses  to  qualified 
officers  such  as  masters,  mates,  pilots, 
engineers,  operators,  and  radio  officers, 
and  issues  CORs  to  qualified  staff 
officers  such  as  pursers,  medical 
doctors,  and  professional  nurses. 

Under  the  auUiority  of  46  U.S.C  7302. 
any  person  serving  aboard  most  U.S.- 
flag  merchant  vessels  of  more  than  100 
gross  tons  which  operate  on  other  than 
rivers  and  lakes  must  hold  an  MMD 
issued  by  the  Coast  Guard.  The  MMD 
.serves  as  a  certificate  of  identification 
and  .service,  authorizing  work  in 
different  capacities  on  deck  and  in  the 
engine  and  steward's  departments.  The 
MMD,  with  an  appropriate 
endorsement,  is  also  the  credential 
issued  to  qualified  tankenngn. 

The  statutory  language  of  OPA  90 
requires  the  testing  of  applicants  for 
issuance  or  renewal  of  licenses.  CORs. 
or  MMDs  for  the  use  of  dangerous  dnigs 


in  violation  of  law  or  Federal  regulation. 
Existing  Coast  Guard  drug-testing 
regulations  u.se  the  phrase  "chemical 
test,"  which  is  already  defined  in  46 
CFR  16.105.  For  the  purposes  of  this 
final  rule,  the  "chemical  testing" 
required  of  applicants  for  issuance  or 
renewal  of  licenses.  CORs.  or  MMDs 
relates  only  to  the  u.se  of  dangerous 
drugs. 

Section  4103(a)(2)  of  OPA  90  amends 
46  U.S.C.  2101  by  adding  "dangerous 
drug"  to  the  list  of  general  definitions 
and  removes  the  definition  of 
"dangerous  drugs"  from  46  U.S.C. 
7503(a)  and  7704(a).  The  definition  of 
"dangerous  drug"  in  section  4103(a)(2) 
of  OPA  90  includes  the  term  "controlled 
substance."  Although  "marijuana"  is 
not  specifically  mentioned  in  the  new 
definition,  marijuana  is  a  controlled 
substance  under  21  U.S.C.  802,  and  is 
therefore  covered  by  the  definition  of 
"dangerous  drug."  This  final  rule  will 
revise  the  definition  of  "dangerous 
drug"  in  46  CFR  16.105  so  that  it 
conforms  with  the  definition  in  46 
U.S.C.  2101.  as  amended  bv  .section 
4103(a)(2)  of  OPA  90.  This'change  has 
no  substantive  effect  on  the  existing 
chemical  testing  rules  in  46  CFR  part  16. 

To  clarify  the  meaning  of  "pass  a 
(Jiemical  test  for  dangerous  drugs"  a 
new  definition  has  been  added  to  46 
CFR  10.103, 12.01-6.  and  16.105.  It 
means  that  the  result  of  a  chemical  test 
is  reported  as  negative  under  49  CFR 
part  40. 

Currently.  46  CFR  16.220(b)  provides 
exceptions  to  the  periodic  chemical  test 
requirement  when  there  has  been  a 
recent  test  for  use  of  dangerous  drugs  or 
participation  in  a  random  test  program. 
These  exceptions  w-ere  revised  by  a  final 
nile  published  in  the  Federal  Register 
on  May  28.  1993  (58  FR  31104).  and 
apply  to  the  new  testing  requirements  in 
this  fmal  rule. 

Sections  4102(b)  and  (c)  of  OPA  90 
amend  46  U.S.C  7107  and  7302  to  limit 
die  tenns  of  CORs  and  MMDs  to  5  years. 
On  September  27, 1994,  the  Coast  Guard 
published  a  final  rule  entitled  "Five- 
year  Term  of  Validity  for  Certificates  of 
Registry  and  Merchant  Mariner's 
Documents'  (CGD  91-211)  in  the 
Federal  Register  (59  FR  49294)  to 
require  renewals  of  MMDs  and  CORs. 
Although  the  final  rules  for  chemical 
testing  and  terms  of  validity  both  deal 
with  the  issuance  and  renewal  of 
merchant  mariner's  credentials,  separate 
dockets  were  maintained  for  ease  of 
review  by  the  public. 

Discussion  of  Comments  and  Changes 

Seven  letters  were  received  in 
response  to  the  NPRM.  The  Coast  Guard 
has  reviewed  nil  of  the  comments  and. 


in  some  instances,  revised  the  pro(,Ki.sed 
regulations  as  appropriate.  The 
( omments  have  been  grouped  bv  issue, 
and  are  discussed  as  follows. 

/.  Iiinctivf! License  Runewnls  Vnckr  4ti 
CFR  10.209(g) 

The  Coast  Guard  solicited  coimnents 
on  the  desirability  of  requiring  chemical 
te.sJing  of  individuals  whose  licenses  are 
renewed  under  46  CFR  10.209(g)  as  an 
inactive  license  with  a  "continuity 
tMidorsernent."  Two  comments  were 
received  addressing  this  issue.  Both 
comments  generally  supported  this 
proposed  requirement  but  disagreed  as 
to  ivhen  the  requirement  should  be 
implemented.  One  comment  stated  that 
the  chemical  test  should  be  required 
when  the  application  for  renewal  is 
made.  The  other  comment  supports  not 
requiring  applicants  for  inactive 
credentials  to  undergo  a  chemical  test 
for  dangerous  drugs  until  they  request 
removal  of  the  "continuity 
endorsement"  from  the  credential.  The 
Coast  Guard's  position  is  that  a  license 
being  renewed  "for  continuity  purposes 
only"  is  not  valid  for  operating. 
Therefore,  no  purpose  is  served  in 
requiring  a  chemical  test  when  the 
inactive  merchant  mariner  credential  is 
re<juested.  The  Coast  Guard  will  requin; 
that  an  applicant  meet  the  chemicjl 
tijstihg  requirement  when  the  applicant 
requests  removal  of  the  continuity 
endorsement  from  the  credential. 

2.  htview  of  a  Chemical  Test  by  a 
Medical  Officer 

Utider  46  CFR  16.370,  which  is 
unchanged  by  this  final  rule, 
individuals  must  have  test  results 
reviewed  by  a  Medical  Review  Officer 
(MRO)  selected  by  the  employer  or 
sponsoring  organization.  In  the  NPRM. 
the  Coast  Guard  solicited  comments  on 
whether  mariners  who  do  not  hold  a 
maritime  related  job  or  belong  to  a 
union  would  have  difficulty  obtaining 
the  ser\-ices  of  an  MRO  to  review  the 
restilts  of  their  chemical  test.  No 
comments  on  this  issue  were  recei\-ed. 
The  Coast  Guard's  experience  indicates 
that  the  Regional  Examination  Centers 
(RKCs)  are  able  to  identify-  for  applicants 
testing  fac-ilities  that  can  perform  the 
reqiured  chemical  tests  and  provide  tht^ 
seri'ices  of  an  MRO  for  the  individuals. 
Therefore,  the  Coast  Guard's  position  is 
that  the  services  of  MROs  are  available 
to  those  individuals  who  need  them. 

.<.  T)efmition5 

One  c-omment  pointed  out  that  die 
lerni  "tails  a  chemical  test  for  daagerous 
drv^gs~  is  defined  in  46  CFR  part  16  but 
not  included  in  parts  10  and  12.  The 
fina  rute  revises  the  definition  of  "fails 


a  chemical  test  for  dangerous  drugs"  to 
more  clearly  state  that  both  the  test  and 
the  review  by  the  MRO  are  to  be 
conducted  in  accordance  with  49  CFR 
part  40.  and  adds  the  term  to  the 
elefinitions  section  in  parts  10  and  Vl 

4.  Other  Comments 

The  other  comments  received  were 
general  in  nature  and  supported  this 
Coast  Guard  rulemaking  effort. 

't.  Additional  Changes 

On  September  27.  1994.  the  Coast 
Guard  published  a  final  rule  entitled 

"Five-year  Term  of  Validity  for 
Certificates  of  Registry  and  Men;hanl 
Mariner's  Documents"  (CGD  91-211)  in 
the  Federal  Register  (59  FR  49294).  That 
final  rule  includes  a  provision  to  permit 
renewal  of  MMDs  with  qualified  ratings 

■for  continuity  purposes  only."  This 
provision  follows  the  same  procedures 
as  the  renewal  policy  for  license 
holders.  Therefore,  although  not  in  the 
NPRM,  this  rule  provides  that  holders  of 
merchant  mariner  credentials  applying 
for  a  continuity  endorsement  will  not  be 
required  to  have  a  chemical  test  for 
dangerous  drugs  until  they  request 
removal  of  the  continuity  endorsement 
from  their  merchant  nuriner  credential. 

The  NPRM  stated  that  pilots  who 
must  undergo  an  annual  physical 
examination  and  who  are  not  excepted 
from  taking  a  chemical  drug  test  as  part 
of  their  annual  physical  would  be 
required  to  provide  the  chemical  test 
results  to  die  REC  where  their  license 
was  fast  renewed.  The  NTRM  did  not 
spec;ify  when  to  provide  the  test  results 
to  the'REC.  The  final  rule  clarifies  the 
language  of  this  requirement  to  provide 
the  chemical  test  re-sults  to  the  Coast 
Guard  whenever  the  pilot's  physical 
examination  results  would  be  required 
under  46  CFR  part  10. 

The  final  rule  adds  the  rating  of 
lifeboatman  to  the  list  of  MMD 
endorijements  requiring  a  chemical  test. 
This  MMD  rating  has  previously  not 
required  a  chemical  te.st  for  dangerous 
drugs  because  a  physical  e.xamination 
has  not  been  required.  The  Coast  Guard, 
however,  has  determined  that  this  is  a 
position  of  authority  and  that  a 
chemical  test  should  be  required.  A 
chemical  test  is  required  for  renewal  of 
an  MMD  with  this  endorsement. 
Therefore  a  test  should  be  required  for 
the  issuance  of  this  endorsement,  as  it 
isfof  other  MMD  qualified  ratings. 

Assessment 

This  rukunakiug  is  a  significant 
regulatory  action  under  section  3(0  ol 
Executive  Order  12866  and  has  been 
reviewed  by  the  Offtce  of  Management 
and  Budget  under  that  order.  It  requires 


an  asses.sment  of  potential  costs  and 
benefits  under  sectioji  6(a)(3)  oi  that 
order,  h  is  significant  under  the 
regulatory  policies  and  procedures  u^ 
the  Dtrpartment  of  Transportation  fl^  FR 
1 1040:  February  26.  1979]  because  of 
the  controversy  surrounding  chemical 
testing,  substantial  public  interest,  and  . 
the  potential  for  litigation.  A  final 
assessment  has  been  prepared  fortius 
rulemaking  and  is  available  in  tht?     - 
dot  kft  (CGD  91-223)  for  inspection  or 
(;op\  i;!i;  where  indicated  under 
ADDRESSES.  1  he  tollowiug  inforn:alioM 
is  taken  from  the  .Assessment . 

Costs  to  Government 

Federal  Government  costs  attn'i.itjble 
to  implementation  of  these  regulations 
will  be  incurred  by  the  17  Coast  Guard 
RECs,  Each  applicant  is  responsible  lor 
submitting  chemical  test  results  verifietl 
by  an  MRO  during  the  "evaluation  " 
phase  of  the  merchant  mariner 
c:redential  traasaction.  The  additional 
costs,  for  the  "evaluation"  phase. 
asso<  iated  w  ith  receiving  and  handling 
test  results  on  applicants  for  men  hanl 
mariner  credentials  will  be  minimal. 
The  ccsts  incurred  as  a  result  of  this 
regulation  are  a  relatively  small 
percentage  of  the  total  costs  of  the 
"evaluation  "  phase,  and  do  not  warrant 
revision  of  the  i:urrent  fees  for 
evaluation  related  to  .MMD,  COR  or 
licensing  tran.sactions. 

Costs  to  Public  and  Respondents 

Firms  in  the  maritime  industn  uiid 
some  individual  respondents 
(applicants)  will  bear  the  intxemental 
costs  of  this  regulation.  These  costs  are 
addressed  in  the  Assessment. 

The  cost  projections  a,si,unie  that 
holders  of  MMDs  will  not  apply  for 
renewals  and  endorsements  at  the  same 
time,  and  that  holders  of  licenses  will 
not  apply  for  renewals  and  raises  in 
grade  at  the  same  time.  Tfiis  approach 
guards  against  underestimating  cost.s. 
However,  the  projections  further  assume 
that  holders  of  Ucenses  who  also  hold 
MMDs  will  renew  licenses  and  .MMDs 
together,  and  that  the  few  holders  of 
CORs  and  MMDs  will  apply  for  and 
renew  CORs  and  MMDs  together.  The 
co.st  projections  were  adjusted  to  refle<:t 
the  percentage  of  merchant  mariners 
that  will  not  have  to  take  a  chemical  test 
for  the  documentation  transaction 
because  tliey  already  participate  in  a 
random  chemical  testing  prc^ram  for 
dangerous  drugs  or  they  have  passed  a 
chemical  test  within  the  previous  ISTi 
days.  Computations  show  that  this 
regulation  would  subject  an  t^stimafed 
additiotiai  7,25ti  applicants  for 
credentials  each  year  to  chemical  testing 
for  dangerous  drugs.  The  cast  for  each 
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applicant  will  be  approximately  $60, 
and  the  total  annual  incremental  cost  to 
the  public  will  be  approximately 
$439,000. 

Benefits 

The  dollar  value  of  direct  and  societal 
benefits  derived  from  the  regulation  are 
not  quantifiable,  but  may  be  substantial. 
-  According  to  a  1987  report  published 
by  the  National  Institute  of  Drug  Abuse, 
drug-free  individuals — 

(a)  Suffer  fewer  accidents; 

(b)  File  fewer  workers'  compensation 
claims; 

(c)  Use  less  sick  leave;  and 

(d)  Experience  lower  medical  cost       ^ 
than  drug  users. 

Historical  data  is  insufficient  to 
quantify  benefits.  However,  should  the 
results  of  this  regulation  manage  to  save 
even  one  life  per  year  at  $2.6  million  per 
statistical  life  saved  (which  recent 
research  shows  is  a  reasonable  estimate 
of  people's  willingness-to-pay  for 
safety),  its  benefits  would  exceed  its 
costs.  If  maritime  accidents  were 
reduced  even  by  a  small  percentage, 
savings  would  accrue  to  the  maritime 
industry  through  lower  vessel  repairs 
and  medical  costs  and  to  the  public 
through  environmental  protection. 

Small  Entities 

The  costs  to  small  entities  will  not  be 
significant  because  the  costs  of  the 
additional  chemical  testing  for 
dangerous  drugs  will  be  borne  primarily 
by  maritime  firms  and  some  individual 
applicants.  The  approximate  cost  for 
each  applicant  will  be  about  $60.  The 
Coast  Guard  expects  the  impact  of  this 
regulation  on  small  entities  to  be 
minimal.  Therefore,  the  Coast  Guard 
certifies  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (.5  U.S.C.  601 
et  seq.)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  collection-of- 
information  requirements.  The  Coast 
Guard  has  submitted  the  requirements 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  ef  seq.),  and  OMB  has 
approved  them.  The  section  numbers 
are  §§  10.201, 10.202, 10.205,  10.207, 
10.209, 10.805, 12.02-9, 12.02-27,  and 
16.220.  The  corresponding  OMB  Control 
Number  was  formerly  2115-0574;  it  has 
been  consolidated  into  2115-0003. 

Federalism 

The  Coast  Guard  has  analyzed  these 
regulations  under  the  principles  and 
criteria  contained  in  Executive  Order 


12612  and  has  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  As.sessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph  2.B.2 
of  Commandant  Instruction  M16475.1B, 
the  regulations  are  categorically 
excluded  from  further  environmental 
documentation.  Section  2.B.2.1  of  that 
instruction  excludes  administrative 
actions  and  procedural  regulations  and 
policies  which  clearly  do  not  have  any 
environmental  impacts.  A  "Categorical 
Exclusion  E)etermination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects 

46CFRPartlO 

Fees,  Reporting  and  recordkeeping 
requirements.  Schools,  Seamen. 

46CFnPart12 

Fees,  Reporting  and  recordkeeping 
requirements.  Seamen. 

46CFRPart  16 

Drug  testing.  Marine  safety.  Reporting 
and  recordkeeping  requirements.  Safety, 
Transportation. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  10,  12,  and  16  as  follows: 

PART  10— LICENSING  OF  MARITIME 
PERSONNEL 

1.  The  authority  citation  for  part  10  is 
revised  to  read  as  follows: 

Authority:  31  U.S.C.  9701,  46  U.S.C.  2101, 
2103,  7101,  7106,  7107;  49  CFR  1.45,  1.4B; 
section  10.107  is  also  issued  under  the 
authority  of  44  U.S.C.  3507. 

2.  Section  10.103  is  amended  by 
adding  "fails  a  chemical  test  for 
dangerous  drugs"  and  "passes  a 
chemical  test  for  dangerous  drugs"  in 
alphabetical  order  to  the  list  of 
definitions  to  read  as  follows: 

§  10.103    Definitions  of  terms  used  in  ttiis 
part 

***** 

Fo;7s  a  chemical  test  for  dangerous 
drugs  means  that  the  result  of  a 
chemical  test  conducted  in  accordance 
with  49  CFR  part  40  is  reported  as 
"positive"  for  the  presence  of  dangerous 
drugs  or  drug  metabolites  in  an 
individual's  system  by  a  Medical 
Review  Officer  in  accordance  with  that 
part. 
***** 

Passes  a  chemical  test  for  dangerous 
drugs  means  the  result  of  a  chemical  test 


conducted  in  accordance  with  49  CFR 
part  40  is  reported  as  "negative"  by  a 
Medical  Review  Officer  in  accordance 
with  that  part. 

***** 

3.  In  section  10.201,  paragraph  (a)  is 
revised  to  read  as  follows: 

§10.201    Eligibility  for  licenses  and 
certificates  of  registry,  general. 

(a)  In  order  to  receive  a  license  or 
certificate  of  registry,  each  applicant 
shall  establish  to  the  satisfaction  of  the 
Officer  in  Charge,  Marine  Inspection 
(OCMI).  that  he  or  she  meets  all  the 
qualifications  (respecting  age, 
experience,  training,  citizenship, 
character  references,  recommendations, 
physical  health,  chemical  testing  for 
dangerous  drugs,  and  professional 
competence)  required  by  this  part  befon; 
the  OCMI  issues  a  license  or  certificate 
of  registry. 
***** 

4.  Section  10.202  is  amended  by 
revising  the  section  heading  and  adding 
paragraph  (i)  to  read  as  follows: 

§  1 0.202    Issuance  of  licenses  and 
certificates  of  registry. 

***** 

(i)  To  obtain  an.  original  issuance  or  a 
renewal  of  a  license  or  a  certificate  of 
registry,  a  raise  in  grade  of  a  license,  or 
a  higher  grade  of  certificate  of  registry 
each  applicant  shall  produce  evidence 
of  having  passed  a  chemical  test  for 
dangerous  drugs  or  of  qualifying  for  an 
exception  from  testing  in  §  16.220  of 
this  .subchapter.  An  applicant  who  fails 
a  chemical  test  for  dangerous  drugs  will 
not  be  issued  a  license  or  certificate  of 
registry. 

5.  Section  10.205  is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 

§10.205    Requirements  for  original   . 
licenses  and  certificates  of  registry. 

***** 

(j)  Chemical  testing  for  dangerous 
drugs.  To  obtain  a  license  or  certificate 
of  registry  each  applicant  shall  produce 
evidence  of  having  passed  a  chemical 
test  for  dangerous  drugs  or  of  qualifying 
for  an  exception  from  testing  in  §  16.220 
of  this  subchapter.  An  applicant  who 
fails  a  chemical  test  for  dangerous  drugs 
will  not  be  issued  a  license  or  certificate 
of  registry. 

6.  Section  10.207  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§  10.207    Requirements  for  raise  of  grade 
of  license. 

***** 

(g)  Chemical  testing  for  dangerous 
drugs.  To  obtain  a  raise  of  grade  ol  a 
license  each  applicant  shall  produce 
evidence  of  having  passed  a  rhemi«al 
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tes  for  dangerous  drugs  or  of  qualifying 
for'an  exception  from  testing  in  §  16.220 
of  thissub*:hapter. 

7.  Section  10.209  is  amended  by 
revising  pardgraph  (gMl)  and  by  adding 
;i  irRw  paragraph  (h)  to  read  as  follows: 

§  1 0.209    Requirements  for  renewal  of 
licenses  and  certificates  ol  registry. 

•  •        •        •        * 

(id*   •   * 

(1)  Applicants  for  renewal  of  licenses 
who  are  unwilling  or  otherwise  unable 
to  meet  the  requirements  of  paragraphs 
(c)  or  (d)  of  this  section  may  renew  their 
iii:enses,  with  the  following  resJtrictive 
endorsement  placed  on  the  back  of  die 
license:  "License  renewed  for  continuity 
purposes  only;  service  under  the 
authority  of  this  license  is  prohibited." 
Holders  of  licenses  with  this  continuity 
endorsement  may  have  the  prohibition 
nssclnded  at  any  time  by  satisfying  the 
n;ninval  requirements  in  paragraphs  (c). 
(il)^  and  (h)  of  this  section. 

•  I    •        •        *        * 

(10  Chemical  testing  for  dangerous 
drtj^gs.  Except  for  applicants  requesting 
an  inactive  license  renewal  under 
parugraph  (g)  of  this  sedion,  each 
applicant  for  the  renewal  of  a  licen.se  or 
of  a(  certificate  of  registry  shall  produce 
evidence  of  having  passed  a  chemical 
ttsst  for  dangerous  drugs  or  of  qualifying 
for  an  e.xception  from  testing  in  §  16.220 
of  this  subchapter.  An  applicant  who 
fail$  a  chemical  test  for  dangerous  drugs 
will  not  be  issued  a  license  or  certificate 
of  n^istry. 

«.  Section  10.805  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§ia805    General  requirements. 

■«**** 

(g)  Each  applicant  for  an  original 
certificate  of  registr>'  or  a  higher  grade 
of  (wrtificate  of  registry,  as  described  by 
paragraph  (c)  of  this  section,  shall 
produce  evidence  of  haviiig  passed  a 
chemical  test  for  dangerous  drugs  or  of 
qualifying  for  an  exceptio  i  from  testing 
in  §(  16.220  of  this  subchapter.  An 
applicant  who  fails  a  chemical  test  for 
dangerous  drugs  will  not  be  issued  a 
certifir:ate  of  registry. 

PART  12— CERTIFICATION  OF 
SEAMEN 

51.  The  authority  citation  for  part  12  is 
revisffd  to  read  as  follows: 

Authority:  31  U.S.C.  9701.  46  U.S.C  2101. 
2103.  2110.  7301,  73(r2;  4fl  CFR  1.46. 

10.  vS<>ction  12.01-6  is  amended  by 
adding  in  alphabetical  order  "fails  a 
i:hemical  test  for  dangerous  drugs"  and 
"passes  a  chemical  test  for  dangerous 
drugs"  to  the  list  of  definitions  to  read 
as  fo  lows: 


§  1 2.01  -6    Def  iniUons  of  terms  used  in  this 
part 

***** 

Fails  a  chemical  test  for  dangerous 
drugs  means  that  the  result  of  a 
chemical  test  conducted  in  accordance 
with  49  CFR  part  40  is  reported  as 
"positive"  for  the  presence  of  dangerous 
drugs  or  drug  metabolites  in  an 
individual's  system  by  a  Medical 
Review  Officer  in  accordance  with  that 
part. 

*  •        •        *        • 

fosses  a  chemical  test  for  dangerous 
drugs  means  the  result  of  a  chemical  test 
conducted  in  accordance  with  49  CFR 
part  40  is  reported  as  "negative"  by  a 
Medical  Review  Officer  in  accordance 
with  that  part. 
***** 

11.  Section  12.02-4  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  1 2.02-4    Basis  for  denial  of  documents. 

***** 

(c)  An  applicant  who  fails  a  chemical 
test  for  dangerous  drugs  required  by 
§  12.02-9  will  not  be  issued  a  merchant 
mariner's  document. 

12.  Section  12.02-9  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  1 2.02-8    Application  for  documents. 

•  •         *         •         « 

(f)  Except  for  applicants  requesting  an 
inactive  merchant  mariner's  document 
renewal  under  §  12.02-27(g)  of  this  part, 
to  obtain  an  original  issuance  of  a 
merchant  mariner's  document,  the  first 
endorsement  as  an  able  seaman, 
lifeboatman.  qualified  member  of  the 
engine  department,  or  tankerman.  or  a- 
reissuance  of  a  merchant  mariner's 
document  with  a  new  expiration  date, 
each  applicant  shall  present  evidence  of 
having  passed  a  chemical  test  for 
dangerous  drugs  or  of  qualifying  for  an 
exception  frtjm  testing  in  §  16.220  of 
this  subchapter. 

13.  Section  12.02-27  is  amended  by 
revising  paragraph  (gj(l)  to  read  as 
follows: 

§  12.02-27    Requirements  for  renewal  of 
mercltant  ntariner's  documents. 

***** 

(g)'  •  • 

(1)  Applicants  for  renewal  of 
nien:hant  mariner's  documents  that  are 
endorsed  with  qualified  ratings,  who  are 
unwilling  or  otherwise  unable  to  meet 
the  requirements  of  ptaragraphs  (c)  or  (d) 
of  this  section  may  renew  the  merchant 
mariner's  document,  with  the  following 
restrictive  endorsement  placed  on  tlie 
d(x;ument:  "Continuity  only;  service 
under  document  prohibited."  Holders  of 
merchant  mariner's  documents  with  this 
continuity  endorsement  may  have  the 


prohibition  rescinded  at  any  time  by 
satisfying  the  renewal  requirements  in 
paragraphs  (c)  and  (d)  of  this  section 
and  ^  l2.02-9(f)  of  this  part. 


PART  16— CHEMICAL  TESTING 

14.  The  authority  citation  for  part  16 
i;ontinuesto  read  as  follows: 

Autborily:  46  U.S.C.  2103.  3306.  7101. 
7301,  and  7701;  49  CFR  1.46. 

15.  Section  16.105  is  amended  by 
revising  the  definitions  of  "dangerous 
drug"  and  "fails  a  chemical  test  for 
dangerous  drugs",  and  by  adding  in 
alphabetical  order  the  definition  "passes 
a  chemical  test  for  dangerous  drugs"  to 
read  as  follows: 

§16.105    Definitions  of  terms  used  In  this 
part. 

•        *        •        •        * 

Dangerous  drug  means  a  narcotic 
drug,  a  controlled  substance,  or  a 
controlled-substance  analog  (as  defined 
in  section  102  of  the  Comprehensive 
Drug  Abuse  and  Control  Act  of  1970  (21 
U.S.C.  802)). 
***** 

Fails  a  chemical  test  for  dangerous 
drugs  means  that  the  result  of  a 
chemical  test  conducted  in  accordance 
with  49  CFR  part  40  is  reported  as 
"positive"  for  the  presence  of  dangerous 
drugs  or  drug  metabolites  in  an 
individual's  system  by  a  Medical 
Review  Officer  in  accordance  with  that 
part. 
***** 

Passes  a  chemical  test  for  dangerous 
drugs  means  the  result  of  a  chpjnical  test 
conducted  in  accordance  with  49  CFR 
part  40  is  reported  as  "negative"  by  a 
Medical  Review  Officer  in  accordance 
with  that  part. 
***** 

16.  Section  16.220  is  revised  to  rt^ad 
as  follows: 

§  1 6.220    Pwiodic  tasting  requirements. 
(a)  Except  as  provided  by  paragraph 
(c)  of  this  section,  and  §§  10.209(h)  and 
12.02-9(f)  of  this  subchapter,  an 
applicant  for  an  original  issuance  or  a 
renewal  of  a  license  or  a  certificate  of 
registry  (COR),  a  raise  in  grade  of  a 
license,  a  higher  grade  of  COR.  an 
original  issuance  of  a  men:hant 
mariner's  document  (MMD).  the  first 
endorsement  as  an  able  .seaman, 
lifeboatman,  qualified  member  of  the 
engine  department,  or  tankerman.  or  a 
reissuance  of  an  MMD  with  a  new- 
expiration  date  shall  be  required  to  pass 
a  (jiemical  test  for  dangerous  dnigs.  The 
applicant  shall  provide  the  results  of  the 
test  to  tlie  Coast  Guard  Regional 
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Examination  Center  (REC)  at  the  time  of 
submitting  an  application.  The  test 
results  must  be  completed  and  dated  not 
more  than  185  days  prior  to  submission 
of  the  application. 

(b)  Unless  excepted  under  paragraph 
(c)  of  this  section,  each  pilot  required  by 
this  subchapter  to  receive  an  annual 
physical  examination  must  pass  a 
chemical  test  for  dangerous  drugs  as  a 
part  of  that  examination.  The  individual 
shall  provide  the  results  of  each  test 
required  by  this  section  to  the  REC 
when  the  pilot  applies  for  a  license 
renewal  or  when  requested  by  the  Coast 
Guard. 

(c)  An  applicant  need  not  submit 
evidence  of  passing  a  chemical  test  for 


•'-•vv., 


JMI 


dangerous  drugs  required  by  paragraph 

(a)  or  (b)  of  this  section  if  he  or  she 
provides  satisfactory  evidence  that  he  or 
she  has — 

(1)  Passed  a  chemical  test  for 
dangerous  drugs  required  by  this  part 
within  the  previous  six  months  with  no 
subsequent  positive  chemical  tests 
during  the  remainder  of  the  6-month 
period;  or 

(2)  During  the  previous  18.5  days  been 
subject  to  a  random  testing  program 
required  by  §  16.230  for  at  least  60  days 
and  did  not  fail  or  refuse  to  participate 
in  a  chemical  test  for  dangerous  drugs 
required  by  this  part. 

(d)  Except  as  provided  by  paragraph 

(b)  of  this  section,  an  applicant  is 


required  to  provide  the  results  of  only 
one  chemical  test  for  dangerous  drugs 
when  multiple  transactions  are  covered 
by  or  requested  in  a  single  application. 
17.  Section  16.260(b)(1)  is  revised  to 
read  as  follows: 

§16.260    Records. 

***** 

(b)*   *  * 

(1)  Satisfy  the  requirements  of 
S§  16.210(b)  and  16.220(c)  of  this  pari. 

***** 

Dated:  januan,'  17, 1995. 
Robert  E.  Kramek, 

Admiral.  U.S.  Coast  Guard  Commandant. 
|FR  Doc.  95-1626  Filed  1-20-95;  8:45  am) 
BILUNG  CODE  4910-14-P 
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2025,  2026,  2066.  2067, 
2367,  2523,  2524.  2688, 
2690.2881.2885,3346, 
3352.  3538.  3544,  3760 

60 .2369 

70 1741.  2527,  3766 

80 2593,2696 

81 _..41.  2026,  2885.  3349. 

3362.  3771 

82 3303.  3318.  4010 

180 378.  3546.  4091.  4093. 

4095.4097 

186 4097 

192 2854 

228 2699 

260 3089 

261 ...'. 1 744 

268 242 


271 .2534,  2699,  3095,  4380 

799 4514.4516 

Proposed  RuIok 

Ch.  1 418 

52 86.  87.  88.  418.  2066, 

2067.  2563.  2565.  2568. 

2717.2718.2912.3361. 

3602,  3794 

55{\ 3603 

.2569,2570,2917 

88.  2719.  3366 

3992 
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111 


70 
81 
82... 

152 3796 

15p 2848 

170 2820,  2826,  2830,  2842 

174 3796 

180 89.  2921.  3611.  3796. 

3797 

186 3607 

228 3186 

230 419 

300 422,  31 89 

41  CFR 

60-250 1986 

101-37 3547 

114 3554 

201-3 2029 

201-9 2029 

201-18 2029 

201-20 2029 

201r21 2029 

20  -f23 2029 

20l-f39 2029 

Ch|  301 4477 

302-1 1  .„ 2536 

42  CFR 

400 2325 

405 2325 

410 46,2325 

414 


484„. 
48^,. 
-186... 


46 

.2325 

2325 

.2325 


498 

43  CFR 

Public  Land  Orders: 

7108 

7109 

7110 

7111 

7112 

Proposed  Rules: 
39 


.2325 


..2030 
.2539 
.3098 
.3356 
.3555 

.4135 


44  CFR 

65 

67 

Proposed  Rules: 

67 


4099 

4105 


.4135 


45  CFR 

1607 

Proposed  Rules: 

1604 

1611 


.2330 

.3367 
.3798 


46  CFR 

10 

12 

16 

25 

160 

Proposed  Rules: 

515 

550 

580 

581 


47  CFR 

15 

22 

61 

69 

73 

76 

90 


■»■■ 

« 


..4522 
..4522 
..4522 
..2482 
.2482 

.2923 
.2923 
.2923 
.2923 


.3303 
.3555 
..4107 
.4107 
.3557 
.3099 
.3773 


Proposed  Rules: 

Ch.  1 3807 

1 .2722 

2 2722 

21 2722.  2924 

61 2068 

69 2068 

73 90.91.2726.3191.3613 

74 2924 

80 2726 

94 5722 

101 2722 

48  CFR 


206 

231 

237 

242... 


2888 

.1747.2330 

2888 

1747 


Proposed  Rules: 

Ch.  1 2302.  2472.  3492 

31 3314 

32 3988 

33 2630 

39 2630 

42 2630 

45 2370 

50 2630 

52 2370.2530 

219 4144 

231 2924 

252 4144 

912 4397 

923 2727 

952 4397 

970 .2727,4397 

5452 4144 

6101 3948 

49  CFR 

1 

382 

391 

555 


2889 

: 2030 

54 

1749 

571 1750.  2539.  2892.  3774 

572 : 2896 


1002 2543.  4477 

1011 2543 

1130 2543 

Proposed  Rules: 

40 ; 3371 

214 .....1761 

229 3375 

231 3375 

232 3375 

390 


.91 
.91 
.91 
.91 


391 

392 

396 

544 3830 

571 3303 

Ch.X 2069 

1023 4397 

50  CFR 

17 56.2899,3557 

20 61.2177 

222 3775.3948 

227 3948 

611 2331 

625 1757.2905 

630: 2032 

646 3562 

651 3102 

663 2331 

672 2905 

675 2905.4110 

677 2344 

Proposed  Rules: 

17. ...69.  425.  2070.  2638.  3613 

18 70 

23 73 

222 - 3032 

227 2070 

301...: 2925 

Ch.  VI 3832 

61 1 4477 

672 4477 

676 2935.4477 

678 2071 


IV 


JMI 
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CFR  CHECKUST 


TWa 


Stock  Number 


PHg0      Revisiofi  Oat9 


.  This  checklist,  prepared  by  the  Oifice  of  the  Federal  Register,  is 
put)lished  weekly.  It  is  a*ranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revisron  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  s»nce  last 
week  arxl  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volunnes  is  S883.00 
domestic,  S220.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn;  New  Orders, 
P.O.  Box  371954,  PittstJurgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittarwe  (check,  money  order,  GPO  Deposit 
Account.  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  a.m.  to  4.00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233 

Title                                     Stock  Numt>er  Price       Revision  Date 

1,  2  (2  Reserved) (86»-022-00001-2) $5.00        Jan.  1.  1994 

3  (1993  Compilotion 
and  Ports  100  ond 

101) (869-022-00002-1) ^3.00      'Jan.  1,  1994 

4  (869-022-00003-9) 5.50        Jan.  1.  1994 

5  Parts: 

1-699  ...(869-022-00004-7) 22.00 

700-1 199 (869-022-00005-5) 19.00 

1200-End.  6  (6 
Reserved) (869-022-000C6-3) 23.00 


Jan.  1.  1994 
Jon.  1.  1994 

Jon.  1,  1994 


7  Parts: 

0-26 (869-022-00007-1) 21.00 

27-45  (869-022-OOOOe-O) 14.00 

46-51   (869-O22-00009-8) 20.00 

52  (869-022-00010-1) 30.00 


53-209 (869-022-00011-0) 

210-299 (869-022-00012-«) 

300-399 (869-022-00013-6) 

400-699 (869-022-00014-4) 

700-899 (869-O22-00015-2) 

900-999 (869-022-00016-1) 

1000-1059  (869-022-00017-9) 

1060-1119  (869-022-00018-7) 


23.00 
32.00 
16.00 
18.00 
22.00 
34.00 
23.00 
15.00 


1120-1199  (869-022-00019-5  12.00 


1200-1499  (869-022-00020-9) 

1500-1899 (869-022-00021-7) 

1900-1939  (869-022-00022-5) 

1940-1949  (869-022-00023-3) 

1950-1999  (869-022-00024-1) 

2000-End (869-022-00025-0) 


30.00 
30.00 
1500 
30.00 
35.00 
14.00 


Jan.  1, 
Jan.  1, 
'Jan.  1. 
Jan.  1. 
Jan.  1, 
Jan.  1. 
Jan.  1, 
Jan.  1, 
Jan.  1. 
Jan.  1 
Jon.  1. 
Jan.  1. 
Jon.  1 
Jan.  1. 
Jan.  1. 
Jan.  1, 
Jan.  1, 
Jan.  I. 
Jon.  1, 


1994 
1994 
1993 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 


8  (869-022-00026-8) 22.00 

9  Parts: 

1-199  (86'H)22-00027-6)  . 

200-£nd  (869-022-00028-4)  . 


10  Parts: 

0-50  (869-022-00029-2) 

51-199 (869-022-00030-6) 

200-399 (e69-022-«)031-4) 

40(M99 (869-022-00032-2) 

500-£nd  (869-022-00033-1) 

11  (869-O22-00034-9) 

12  Parts: 

1-199  (869-022-00035-7) 

200-219 (869-022-00036-5) 

220-299 (869-022-00037-3) 

300-499 (869-022-0003&-1) 

500-599 (869-022-00039-0) 

600-End  (869-022-00040-3) 

13  (869-022-00041-1) 


29.00 
23.00 

20.00 
22  00 
15.00 
21.00 
37.00 

14.00 


12.00 
16.00 
28.00 
22.00 
20.00 
32.00 


Jan.  1.  1994 

Jan.  1,  1994 
Jon.  1.  1994 

Jan.  1.  1994 
Jan.  1.  1994 
*Jan.  1  1993 
Jon.  1.  1994 
Jan.  1,  1994 

Jan.  1.  1994 

Jen.  1.  1994 
Jan.  1.  1994 
Jon.  1.  1994 
Jan.  1.  1994 
Jan.  1.  1994 
Jan.  1.  1994 


30.00        Jon.  1.  1994 


14  Parts: 

1-59  (869-022-00042-0) 32.00 

60-139 _ (869-022-00043-8) 26.00 

140-199 (869-022-00044-6) 13.00 

200-1199  (869-022-00045-4) 23.00 

1200-End (869-022-00046-2) 16.00 

15  Parts: 

0-299  (869-022-00047-1)  .. 

300-799 (869-022-00048-9)  .. 

800-End  (869-022-00049-7)  .. 


16  Parts: 

0-149  (869-022-00050-1) 

150-999 (869-022-00051-9) 

1000-End (869-022-00052-7) 

17  Parts: 

1-199  (369-022-00054-3) 

200-239 (869-022-00055-1) 

240-End  (869-022-00056-0) 


15.00 
26.00 
23.00 

6.50 
18.00 
25.00 

20.00 
23.00 
30.00 


18  P3rts* 

1-149  ....'. (869-022-00057-8) 16.00 

150-279 (869-022-00058-6)  19.00 

280-399 (869-022-00059-4) 13.00 

400-End  (869-022-00060-8) 11.00 

19  Parts: 

1-199  ....(869-022-00061-6) 3900 

200-End  (869-022-00062-4) 12.00 

20  Parts: 

1-399  (869-022-00063-2)  .. 

400-499 (869-022-00064-1)  .. 

50O-End  (869-022-00065-9)  .. 


20.00 
34.00 
31.00 

21  Parts: 

1-99  • (869-022-0006<^7) 16.00 

100-169 :'. (869-022-00067-5) 21.00 

170-199 (869^322-00068-3) 21.00 

200-299 (869-022-00069- 1) 7.00 

30O-499 (869-022-O0070-5)  36.00 

500-599 (869-022-00071-3) 16.00 

600-799 (869-022-00072-1)  8.50 

800-1299  (869-022-00073-0) 22.00 

1300-€nd (869-022-00074-8) 13.00 

22  Parts: 

1-299  (869-022-00075-6) 32.00 

300-End  (869-O22-00076-4) 23.00 


30-39  (869-022-00097-7) 

40-49  (869-022-00098-4) 

50-299 (869-O22-O0099-3) 

300-499 (869-022-00100-1) 

500-599 (869-022-00101-9) 


18.00 
14.00 
14.00 
24.00 
6.00 


Jan.  1.  1994 
Jon.  1.  1994 
Jan.  1,  1994 
Jan.  1.  1994 
Jon.  1.  1994 

Jan.  1.  1994 
Jon.  1.  1994 
Jon.  1.  1994 

Jon.  1.  1994 
Jon.  1.  1994 
Jon.  1,  1994 

Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 

Apr.  1.  1994 

Apr.  1,  1994 

Apr.  1,  1994 

Apr.  1,  1994 

Apr.  1.  1994 
Apr.  1.  1994 

J^.  1.  1994 
Apr.  1,  W4 
Apt.  1  1994 

Apr.  1,  1994 

Apr.  1.  1994 

Apr.  1  1994 

Apr.  1.  1994 

Apr.  1.  1994 

Apr.  1.  1994 

Apr.  1-  1994 

Apr.  1.  1994 

Apr.  1.  1994 

Apr.  1.  1994 
Api.  1,  1994 


23  (869-022-00077-2)  21.00        Apr.  1.  1994 

24  Parts: 

0-199  (869-022-00078-1)  36.00        Api    1,  1994 

200-499 (369-022-00079-9) 38.00        Apr.  1.  1994 

500-699 (869-022-00080-2) 20.00        Apr   1.  1994 

700-1699 (869-022-00081-1) 39.00        Apr.  1.  1994 

1700-End (869-022-00062-9) 17.00        Apr.  1.  1994 

25 (869-022-00083-7) 32.00        Apr.  1.  1994 

26  Parts: 

§§1.0-1-1.60  ; (869-022-00084-5) 20.00 

§§  1.61-1.169 (869-022-00085-3) 33.00 

§§  1.170-1.300 (869-022-00086-1)  24.00 

§§  1.301-1.400  (869-022-00087-0) 17.00 

§§  1.401-1.440  (869-O22-O0088-8) 30.00 

§§1.441-1.500  (869-022-0C089-6)   22.00 

§§  1.501-1.640 (869-022-00090-0) 21.00 

§§1.641-1.850 (869-022-00091-8) 24.00 

§§  1.851-1.907. (669-022-00092-6) 26.00 

§§1.908-1.1000  (869-022-00093-4) 27.00 

§§11001-1.1400  (869-022-00094-2) 24.00        Apr.  1.  1994 

§§1.1401-£Rd  (869-022-00095-1) 32.00        Apr.  1    1994 

2-29  (869-022-00096-9) 24.00    Apr.  1,  1994 


Apr.  1.  1994 
Apr.  1.  1994 
1994 
1,  1994 
1994 
1994 
Apr.  1  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1.  1994 


Apr. 
Apr. 
Apr.  1. 
Apr.  1 


Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  19^4 
Apr.  1.  1994 
•Apr.  1.  1990 


Federal  Register  /  Vol.  bU.  No.  14  /  Monday.  Janiuiry  23,  1993  /  Header  Aids 


Title 


Stock  Numtier 


Price 
8.00 


36.00 
1,3  00 

27.00 
21.00 


600-End  (869-022-00102-7) 

27  Parts: 

1-199  (869-022-00103-5)  .. 

200-End  (869-022-00104-3)  .. 

28  Parts: 

1-42  (869-022-00105-1)  . 

43-end  (869-022-00106-0) 

29  Parts: 

0-99 (869-022-OC 107-8)  21.00 

100-499 (669-022-00108-6) 9.50 

500-899 (869-022-00109-4) 35.00 

900-1899  (869-022-001 10-S) 17.00 

190(>-1910(§§  1901.1  fo 

1910.999)  „.  (869-022-001 11-6) 3300 

1910  (§§1910.1000  10 

end)  , (869-022-00112-4) 21.00 

1911-1925  (869-022-00113-2)  26.00 

1926  (869-022-001 14-1) 33.00 

1927-End (669-022-001 15-9)  3^.00 

30  Parts: 

1-199  (869-022-00116-7)  .. 

200-699 (869-022-00117-5)  .. 

700-End  (869-022-00118-3)  .. 


27.00 
19.00 
27  00 

31  Parts: 

0-199  (869-022-00119-1)  18.00 

200-End  (869-022-00120-5)  3000 

32  Parts: 

1-39.  Vol.  I 15.00 

1-39.  Vol.  II .'....  19.00 

1-39.  Vol  III 18.00 

1-190  (869-022-00121-3) 31.00 

191-399 (869-022-00122-1) 36.00 

400-629 (869-022-00123-0) 26.00 

630-699 (869-022-00124-8) 14  00 

700-799 (869-022-00125-6) 21.00 

800-£r>d  (869-022-00126-4) 22  00 

33  Parts: 

1-124  (869-022-00127-2)  .. 

125-199 (869-022-00128-1)  .. 

200-Erxl  (869-022-00129-9)  . 


20.00 
26.00 
24.00 


34  Parts: 

1-299  (869-022-00 130-2)  .. 

300-399 (669-022-00131-1)  .. 

400-&XJ  (669-022-00132-9)  .. 

35  (869-022-00 133-7)  .. 

36  Parts: 

1-199  : (869-022-00134-5) 15.00 

37.00 


28.00 
21.00 
40.00 

12  00 


200-End  (869-022-00135-3) 

37  (869-022-0C136-1) 

38  Parts: 

0-17  (669-022-00137-0) 

13-End  (869-022-00138-6) 

39  (869-022-00139-6) 


20.00 

30.00 
29.00 

16.00 


40  Parts: 

1-51  (869-O22-0014O-0) 39.00 

52  (669-022-00141-8) 39.00 

53-59  (869-022-00142-6) 11.00 

60  (869-022-00143-4)  36.00 


61-80  (669-022-00144-2) 

61-85  (869-022-00145-1) 

•86-99  (669-022-00146-9) 

100-149 (869-022-00147-7) 

150-189 (669-022-00 148-5) 

190-259 (869-022-00149-3) 

260-299 (669-022-00150-7) 

300-399 (869-022-00151-5) 

400-424 (869-022-00152-3) 

•425-699  (669-O22-00153-1) 

700-789 „ (869-022-00154-0) 


41.00 
23  00 
41.00 
39.00 
24.00 
18.00 
36.00 
18.00 
27.00 
30.00 
28.00 


Revision  Date 
Apr   1    1994 


Apr. 
Ajar. 

July 
July 

July 
July 
July 
July 

July 

July 
July 
July 
July 

July 
July 
July 

July 
July 

^July 

2  July 

2  July 

July 

July 

July 

*July 

July 

July 

July 
July 
July 

July 
July 
July 

July 


July 
July 

July 


July 
July 

July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


994 
994 

994 
994 

994 
994 
994 
994 

994 

994 
994 
994 
994 

994 
994 
994 

994 
994 

984 
964 
984 
994 
994 
994 
991 
994 
994 

994 
994 
994 

994 
994 
994 

994 

994 
994 

994 

994 
994 

994 


994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 


TiUe 


Stock  Numt>er 


Price 
27.00 


790-End  „ (869-022-00155-8)  .. 

41  Chapters: 

1.  1-1  to  1-10 •. 13.00 

1,  1-11  lo  Appendix,  2  (2  Reserved) 13  00 

3-6 14.00 

7  6.00 

8  4.50 

9  13.00 

10-17  9.50 

18.  Vol.  I,  Ports  1-5 13  00 

18.  Vol.  II.  Paris  6-19 13  00 

18.  Vol.  Ill  Parts  20-52  13  00 

19-100 13,00 

1-100  (869-022-00156-6) 9.50 

101  (869-022-00157-4) 29.00 

102-200 (869-022-00158-2) 15.00 

201-End  (869-022-00159-1) 13.00 

42  Parts: 

1-399  (869-022-00160-4)  .. 

400-429 (869-019-00161-1)   . 

430-End  (869-019-00162-0)  . 


24.00 
25.00 
36.00 

43  Parts: 

•1-999  (869-022-00163-9)  23.00 

1000-3999 (869-019-00164-6) 32.00 

4000-End (869-019-00165-4) 14.00 

44  (869-019-00166-2)  27.00 

45  Parts: 

■1-199  (869-019-00,67-1) 22.00 

200-499 (f.69-0 19-00 168-9) 15.00 

500-1199  (669-019-00169-7)  30.00 

1200-End (669-019-00170-1)  22.00 

46  Parts: 

1-40  (869-019-00171-9) 1800 

41-69  (869-019-00172-7)  1600 

70-89 (869-019-00173-5)  8.50 

90-139 (869-022-00174-4) 15.00 

140-155 (869-0 19-00 175-1) 12.00 

156-165 (869-019-00176-0) 17.00 

•166-199  (669-022-00177-9)  17.00 

•200-499  (869-022-00178-7) 21.00 

500-End (669-019-00179-4) 15.00 

47  Parts: 

0-19  „ (869-0 19-00 180-8)  .. 

20-39  (869-019-00181-6)   . 

40-69  (869-019-00182-4)  .. 

70-79  (869-019-00183-2)  .. 

80-£nd  (869-019-00184-1)  .. 


24.00 
24.00 
14  00 
23.00 
26.00 

48  Chapters: 

•1  (Ports  1-51) (869-022-00185-0) 36.00 

1  (Ports  52-99)  (869-019-00186-7) 23.00 

•2  (Parts  201-251)  (869-022-00187-6) 16.00 

•2  (Ports  252-299)  (869-022-00 188-4) 13.00 

•3-6 (869-022-00189-2)  23.00 
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*>e  retained. 
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attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
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As  the  official  handlxiok  of  the  FedeMl  Government,    ' 
the  MonudI  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
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Particularly  helpful  for  those  interested  in  where  to  go 
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20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  Dy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
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The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
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The  Federal  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  day  the  Federal  Register  is  published.  The  database 
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(January  2,  1994)  forward.  It  is  available  on  a  Wide  Area 
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newuser  (all  lower  case);  no  password  is  required.  Dial-in  users 
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required;  at  the  second  login  prompt,  login  as  newuser  (all  lower 
case);  no  password  is  required.  Follow  the  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Register  Online 
via  GPO  Access.  For  assistance,  contact  the  GPO  Access  User 
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edition  is  S494,  or  5544  for  a  combined  Federal  Register,  Federal 
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subscription;  the  microfiche  edition  of  the  Federal  Register 
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Executive  Order  12945  of  January  20.  1995 
Amendment  to  Executive  Order  No.  12640 


By  the  aiithoriiy  vested  in  mo  as -I'resident  by  the  Constitution  aii<l  ilio 
laws  of  the  United  States  of  America,  and  in  order  to  provide  for  the 
carrying  out  of  the  provisions  of  the  Rehabilitation  Act  of  1973.  Public 
Law  93-112,  section  501(aHf),  as  amended  (29  IJ.S.C.  791(aHf)),  and  in 
order  to  add  two  Vice  Chair  positions  to  the  four  alreadv  provided  to 
the  "President's  Committee  on  Emplovment  of  People  with  Disabilities." 
it  is  hereljy  ordered  that: 

(1)  The  first  sentence  oi  section  1(b)  of  Executive  Order  No.  12b40  be 
amended  by  deleting  the  words  "'four  Vice  Chairmen"  and  inserting  the 
words  "six  Vice  Chairs"  in  lieu  thereof;  and 

(2)  The  words  "Vice  Chair"  or  "Vice  Chairs"  be  ins<;rted  in  lieu  of  the 
words  "Vice  Chairman"  and  "Vice  Chairmeri,"  respectively,  wherever  such 
words  appear  in  Executive  Order  No.  12H40. 
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ARTMENT  OF  AGRICULTURE 


Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 
[Docket  No.  93-147-2J 

Importation  of  Strawberries,  Currants, 
and  Palms 

AGENCY:  Animal  and  Plant  Hi*a!fh 
InsjXHtion  Service.  USDA. 
ACTION:  Final  rule. 


SUMMARY:  We  are  adopting  as  a  final 
rule,  with  changes,  portions  of  gn 
inl(frim  rule  rnnceming  the  importation 
iif  strawberry,  currant,  and  palm  plants. 
Th^  final  rule  will  allow  the 
imj^Ortation  of  both  of  the  Howua 
spekues  of  sentry  palms  into  the  United 
States  from  Australia  (inc  hiding  Lord 
Hoi)Ve  and  Norfolk  Islajids)  and  from 
Ne>jv  Zealand,  subject  to  cortain 
cor^ditions.  This  action  will  allow  the 
importation  of  the  Howea  species  of 
sentry  palms  without  significant  risk  of 
intruducing  exotic  palm  disoa.sos  into 
the  United  States. 

V'i>  are  still  considering  conunents  on 
the  provisions  of  the  interim  rule 
coniximing  the  import.ition  of 
straiiberry  and  currant  plants  ;ind  as  yet 
hii\3t  iiiit  decided  whether  to  affirm  or 
revifie  those  provisions.  We  will  do  s«) 
ill  a  st'parate  Federal  Register 
<i(>cnment. 

EFFECTIVE  DATE:  January  24,  lOT.-i. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
I'cter  Grosser  or  Mr.  Frank  F.  Cooper. 
Senior  Operations  Officers,  Port 
Opilrations,  Plant  Protpf  tion  and 
Quarantine,  APHIS,  USDA.  P.O.  Drawer 
810;  Riverdale,  MD.  20738.  The 
telephone  number  for  th»>  agemy 
confac  t  will  change  whiMi  agency  offices 
in  Hyattsville,  MD,  move  to  Riverdale, 
MD,  during  February.  Telephoiio:  (301) 
4304-8295  (Hyattsville);  (301)  734-8295 
(Ri\firdale). 


UMI 


SUPPLEMENTARY  INFORMATtON: 
Background 

The  Plant  Quarajitine  Act  (7  U.S.C. 
151  et  seq.)  and  the  Federal  Plant  Pest 
Act  (7  U.S.C.  150aa  et  seq.)  authoiiye 
the  .Animal  and  Plant  Health  Inspection 
Service  (APHIS)  to  prohibit  or  restrict 
the  importation  into  the  United  .States  of 
any  plants,  roots,  bulbs,  seeds,  or  other 
plant  produfis  in  order  to  prevent  the 
introduction  of  plant  pests  into  the 
United  .States. 

Rtigulations  promulgated  under  this 
authority,  among  f)thers,  include  7  CFR 
310.37  through  319.37-14.  ••.Subpart— 
Nursery  .Stock,  Plants.  Roots,  Bulbs, 
Siieds.  and  Otlier  Plant  Products"  (the 
regulations).  These  regulations  govern 
the  importation  of  living  plants,  plant 
parts,  and  seeds  for  or  capable  of 
propagation,  and  related  articles.  Other 
sections  of  7  CFR  319  deal  with  articles 
such  as  cut  flowers,  or  fruits  and 
vegetables  intended  for  consumption. 

The  regulations  restrici  or  prohibit  the 
importation  of  most  nurserv  sto<;k, 
plants,  roots,  bulbs,  seeils,  and  other 
plant  products.  These  articles  are 
classified  as  either  "prohibited  articles  ' 
or  ••restricted  artit  les." 

A  prohibited  article  is  an  artic  le  that 
the  Deputy  Administrator  for  Plant 
Protection  and  Quarantine  (Pl'Q), 
APHI.S,  has  detemiined  cannot  feasibly 
Im;  inspected,  treated,  or  handled  to 
prevent  it  from  introducing  plant  pesfs 
new  to  or  not  widely  prevalent  or 
distributed  within  and  throughoitt  the 
United  States.  Prohibited  articles  may 
not  be  imported  into  the  United  .Staf.is, 
unless  imported  by  the  United  Siales 
D«*partment  of  Agriculture  (U.SDA)  for 
experimental  or  scientific  purpcises 
under  specified  safeguards. 

A  restricted  article  is  an  article  that 
the  Deputy  Administrator  for  PPQ  has 
determined  can  be  inspected,  treated,  or 
handled  to  essentially  eliminate  the  risk 
of  its  spreading  plant  jwsts  if  imported 
into  the  United  .States.  Restricted 
articles  may  l)e  imported  into  the  I  Initird 
.States  if  they  are  imported  in 
compliance  with  restrictions  that  may 
include  permit  and  phytosanitary 
certificate  requirements,  inspection, 
treatment,  or  postentry  quarantine. 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  un. 
August  30.  1994  (59  FX  44008-44011), 
Docket  No.  93-147-1).  we  amended  the 
regulations  to  prohibit  the  importation 
of  strawb«?rr)  plants  from  all  foreign 
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countries  except  Canada  and  Israel, 
prohibit  the  importation  of  currant 
plants  from  New  Zealand,  and  prohibit 
the  importation  of  both  species  of  the 
gomis  Unwpn  (sentrj'  palms),  except 
Irom  Lortl  Howe  Island.  New  South 
WaIes,.Australia. 

("omments  on  the  interim  rule  wen- 
n'quired  to  be  received  on  or  bofon> 
October  31,  1994.  By  that  dale,  wo 
rec(Mved  44  (.(Hnments  on  the  interini 
rule.  Twelve  of  the  comments  addressed 
the  new  restrictions  on  the  importcttion 
of  strawb«'rry  and  currant  plants.  We  are 
still  considering  these  f  (miments  and  as 
yet  have  not  decirlnd  whether  to  affirm 
or  revise  the  interim  rule  provisions 
regarding  the  importation  of  strawlnury 
and  currant  plants.  We  will  do  so  in  a 
sepiirale  Federal  Register  document. 

Thirty-five  of  the.  comments  <  oncern 
the  new  restrictions  on  the  importation 
of  sentr>'  palms.  These  comments  were 
submitted  by  members  of  Congress, 
palm  growers,  importers  and  exporters, 
trade  associations,  universities,  .State 
governments,  and  foreign  governments 
Thirteen  of  the  c  omments  support  the 
interim  nile  provisions  regarding  the 
prohibition  on  the  importation  of  both 
species  of  the  genus  Howea  from 
everywhere  ex<  ept  Lord  Howe  Island 
The  other  22  comments  objed  to  the 
prohibition.  The  objections  and  our 
r(!spons<»  are  summarized  below. 

Prior  to  the  publication  of  the  interim 
rule,  one  species  of  sentr\'  palm  Hnmn 
forstfi-iiina.  rould  be  imported  info  the 
U'nited  .States  as  a  restricted  articlt?  from 
anywhere  in  the  world  The  other 
spi'c ies  though,  Howea  helmoroona,  was 
classified  as  a  prohibited  article,  owing 
Id  its  suscei)tibilit\  to  the  cadang- 
cadang  and  lethal  yellowi:ig  path(jge;;s 

.\  representative  of  a  palm  company 
on  Lord  Howe  Island  requested  that 
.M'HI.S  consider  re\  ising  the  regulations 
to  allow  the  iniportation  of /Yoivfjo 
ho}uu:rt'ona  from  Lord  Howe  Islanti  into 
the  United  States  as  a  restricted  article 
Our  review  of  the  scientific  literature 
did  not  reveal  any  i.ndir  ation  of  the 
presence  of  the  lethal  yellowing 
pathr)gen.  the  r :a<lang-cadang  paihog«;n. 
or  any  other  damaging  palm  pests  on 
Lord  Howe  island.  Furthermore,  New 
.South  Wales  prohibits  the  import.jtion 
of  all  palms  and  palm  products  onto  the 
Loni  Howe  Island  from  all  sourc/>s.  We 
thus  reviserl  the  regulations  accordingly 
to  allow  the  importjjtion  of  Hnwon 
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belmoreana  from  Lord  Howe  Island  into 
the  United  States  as  a  restricted  article. 

Also,  during  our  review  of  this 
request,  we  found  no  evidence  that  the 
other  species  of  sentry  palm,  Howea 
forsteriana,  was  immune  to  the  cadang- 
cadang  or  lethal  yellowing  pathogens. 
Because  pathogens  attack  most  species 
within  a  genus,  we  decided  to  extend 
the  import  prohibition  to  both  species  of 
Howea.  However,  we  decided  to  allow 
Howea  forsteriana  to  be  imported  from 
Lord  Howe  Island  as  a  restricted  article, 
due  to  the  disease  status  of  the  island 
and  the  phytosanitary  restrictions  in 
effect  there. 

All  of  the  22  comments  objecting  to 
the  interim  rule  requested  that  we 
reconsider  the  prohibition  with  respect 
to  Howea  species  grown  in  Australia. 
Norfolk  Island  (a  self-governing  territory 
of  Australia),  and  New  Zealand.  The 
comments  point  out  that  Australia, 
Norfolk  Island,  and  New  Zealand  are 
free  of  the  cadang-cadang  and  lethal 
yellowing  pathogens.  Also,  they 
maintained  that  the  plant  protection 
agencies  of  Australia.  Norfolk  Island, 
and  New  Zealand  impose  phytosanitar>- 
restrictions  in  regard  to  palm  imports 
comparable  to  those  imposed  on  Lord 
Howe  Island  by  New  South  Wales. 

We  have  confirmed  this  information 
and  now  believe  that  both  species  of 
Howea  can  be  imported  from  Australia 
(including  Norfolk  Island)  and  New 
Zealand  with  a  negligible  degree  of  risk 
of  introducing  exotic  palm  pests  into  the 
United  States.  Therefore,  this  final  rule 
will  allow  both  species  of  Howea  to  be 
imported  into  the  United  States  from 
Australia  (including  Lord  Howe  and 
Norfolk  Islands)  and  New  Zealand,  as 
restricted  articles.  In  the  future,  we  will 
welcome  for  review  information 
regarding  the  relevant  disease  status  and 
phytosanitary  programs  of  additional 
countries  that  wish  to  export  Howea 
species  into  the  United  States. 

Miscellaneous 

We  are  correcting  the  misspelling  of 
Howea  forsteriana  in  the  interim  rule. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule 
is  necessary  to  provide  relief  to  those 
persons  who  are  adversely  affected  by 
restrictions  we  no  longer  find 
warranted.  Since  August  30,  1994, 
growers  in  Australia  (including  Norfolk 
Island)  have  had  to  divert  to  other 
destinations  shipments  of  Howea 
forsteriana  palms  originally  destined  for 


the  United  States;  U.S.  entities  counting 
on  these  shipments  have  had  to  find 
other  sources  for  Howea  forsteriana 
palms.  Making  this  rule  effective  upon 
publication  will  grant  immediate  relief 
to  these  entities.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
effective  upon  publication  in  the 
Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
E.xecutive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

In  accordance  with  5  U.S.C.  601  et 
seq..  we  have  performed  a  Final 
Regulatory  Flexibility  Analysis,  set  forth 
below,  regarding  the  economic  impact 
of  this  rule  on  sn\3ll  entities. 

In  an  August  30, 1994,  interim  rule, 
we  prohibited  the  importation  of  both 
species  of  Howea  (sentry  palm)  from 
everywhere  but  Lord  Howe  Island,  New- 
South  Wales,  Australia.  As  a  result  of 
comments  received  on  the  rule  and  a 
subsequent  reappraisal  of  phytosanitary 
risks,  we  have  decided  to  finalize  this 
rule  with  revisions  prohibiting  the 
importation  of  both  species  oi  Howea 
from  everywhere  except  Australia 
(including  Lord  Howe  and  Norfolk 
Islands)  and  New  Zealand. 

Although  USDA  does  not  collect 
information  on  trade  in  Howea, 
domestic  and  foreign  industry'  sources 
indicate  the  Howea  forsteriana  seeds 
and  seedlings  have  growing  import 
markets  in  the  United  States, 
particularly  in  Hawaii,  California,  and 
Florida.  (Neither  the  interim  rule  nor 
this  final  rule  affect  trade  in  seeds  of 
Howea.)  Some  sources  estimate  annual 
revenues  generated  by  Howea 
forsteriana  trade  in  the  United  States  to 
be  as  high  as  $15  milHon. 

Growers  in  mainland  Australia  and  on 
Lord  Howe  and  Norfolk  Islands  have 
been  the  major  suppliers  of  Howea 
forsteriana  seed  and  seedlings.  Since 
the  publication  of  the  interim  rule 
prohibiting  the  importation  of  Howea 
plants  from  everywhere  but  Lord  Howe 
Island,  growers  in  mainland  Australia 
and  on  Norfolk  Island  have  had  to  divert 
shipments  of  Howea  forsteriana 
seedlings  originally  destined  for  the 
United  States.  Also,  U.S.  entities  trading 
with  these  growers  have  had  to  find 
other  sources  for  the  seedlings. 

This  final  rule  will  grant  relief  to 
these  foreign  growers  and  to  U.S. 
entities  trading  with  them  by  again 
allowing  the  importation  of  Howea 


forsteriana  plants  from  all  of  Australia, 
including  Norfolk  Island.  Furthermore, 
this  rule  will  provide  market 
opportunities  for  foreign  growers  and 
U.S.  entities  trading  with  them  by 
allowing  Howea  belmoreona  plants  to 
be  imported  into  the  United  States  from 
Australia  (including  Norfolk  Island)  and 
New  Zealand,  subject  to  certain 
conditions. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule;  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0049. 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton.  Fruits,  Honey, 
Imports,  Incorporation  by  reference. 
Nursery  Stock,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  7  CFR  part  319  is 
amended  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150dd.  150ee.  ISOff, 
151-167.  450:  21  U.S.C.  136  and  136a;  7  CFR 
2.17.  2.51.  and  371.2(c). 

§  319.37-6    Special  foreign  inspection  and 
certification  requirements. 

2.  In  §  319.37-5,  paragraph  (n),  the 
phrase  "Lord  Howe  Island,  New  South 
Wales,  Australia,"  is  removed  and  the 
phrase  "Australia  or  New  Zealand"  is 
added  in  its  place:  and,  the  phrase 
"(must  be  Lord  Howe  Island)"  is 
removed. 

Done  in  Washington.  DC,  this  18lh  day  of 
Januan,'  1995. 
Lonnie  |.  King. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  95-1741  Filed  1-23-95;  8:45  am) 
BILLING  CODE  3410~34-4> 
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Algrtcultural  Marketing  Service 

7  CFR  Part  932 

[Docket  No.  FV94-932-2IFR] 

Olives  Grown  in  California;  Expenses 
and  Assessment  Rate  for  1995  Fiscal 
Year 

AGENCY:  Agritullural  Marketing  .Service, 
I'SDA. 

ACTION:  Interim  final  rule  with  request 
fojr  conimonts. 

SUMMARY:  This  interim  final  rule     '^ 
authorizes  expenses  and  establi.'.hes  an 
assiessinent  rate  for  the  California  (Dlive 
Copiniittoe  (Committee)  \in(ier 
Marketing  Order  No.  932  for  the  1995 
fi;(j:al  year.  Authorization  of  this  budget 
er  iiblns  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  toadmiiiister this  progr.im. 
Finds  to  administer  this  program  are 
df  rjived  from  assessments  on  handlers. 
DATES:  Effective  beginnnig  Jaiiwary  1. 
1995.  through  Derembor  31.  1995! 
Cuiiunents  received  by  February  2.3. 
1!)'45  will  be  considered  prior  to 
is!  bance  of  a  final  rule 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule, 
('oniments  must  be  sent  in  triplicate  Jo 
liie  Docket  Clerk.  Fruit  and  Vegel.ible 
Division.  AMS.  U.SDA.  P  O  Box  96456. 
Riiom  2523-S.  Washington.  DC.  20090- 
64.'>H;  Fax  #  (202)  720-5698.  Comments 
should  reference  the  liocket  number  and 
Ih^  date  and  page  number  of  this  issue 
of  Jhe  Federal  Register  and  will  be 
a\-^|lable  for  public  iiTspection  in  the 
Of|^Jce  of  the  Docket  Clerk  during  regular 
huKJness  hours. 

f=OB  FURTHER  INFORMATION  CONTACT: 
Britlhany  Beadle,  Marketing  Order 
Adniinistrafion  Branch.  Fruit  and 
VoHMable  Division.  AMS.  USDA.  P  (), 
I3o<  96456,  Room  2523-S,  Washington. 
D.Ci  20090-6456,  telephone:  (202)  720- 
il't';  f)r  Terry  Vawter.  California 
Mcijketinj;  Field  Office,  Fruit  and 
Ve:^taLie  Division,  AMS,  USD.A,  2202 
Mc  illerey  Street,  Suite  102  B.  Fresno. 
Ca  ilfornia  93721,  telephone:  (209)  487- 
59(jli . 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
.Marketing  Agreement  .Tud  Order  No. 
93:   17  CFR  Purl  9321,  as  auionded, 
regiiliiting  the  handling  of  olives  grown 
in  CJilifornia.  The  marketing  agreement 
ancUirder  are  effective  under  the 
Agi  K;ultural  Marketing  Agreement  Act 
of  1<>37,  as  amended  |7  V  S.C.  601-674], 
herleinafter  referred  to  as  the  Act. 
The  Department  of  Agriculture 
{Di'p;irtment)  is  issuing  this  rule  in 


conformance  with  Executive  Order 
1 2866. 

This  interim  final  rule  has  been 
n^viewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  how  ui 
effect,  olives  grown  in  California  are 
subject  to  assessments.  It  is  intended 
that  the  assessment  rate  specified  herein 
will  be  applicable  to  all  assessable 
olives  handled  during  the  1995  fiscal 
year,  beginning  Januarv  1.  1995.  through 
December  31.  1995.  This  interim  final 
rule  will  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  rn  court  Under 
section  608c(15)(A)  of  the  A«  t.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the' 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (A.MS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulator)'  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  undulv 
or  di.sproportionately  burdened 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentiallv 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibiliiv. 

There  are  approximately  5  handlers  of 
olives  regulated  under  the  marketing 
order  each  season  and  approximatelv 
1.350  olive  producers  in  California 
Small  agricultural  producers  ha\e  bei-n 
defined  by  the  Small  Business 
Administration  I13CFR  S  121.b01|as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultur.d  service 
firms  are  defined  as  those  uhtise  annual 
receipts  are  less  than  S5.000.000.  None 


of  the  handlers  may  be  classified  a-- 
small  entiticis.  The  majority  of  the 
producers  may  be  classified  as  small 
entities. 

The  marketing  order,  administered  liv 
the  Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  apply  to  all  assessable  olives 
handled  from  the  beginning  of  sue  h 
year.  Annual  budgets  of  expenses  are 
prepared  by  the  Committee.  the-.-*genr> 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  Department  for  appro;  al  The 
members  of  the  Committee  are  handlers 
and  producers  of  California  olives.  They 
are  familiar  with  the  Committee  s  nej^ls 
and  with  the  costs  for  goods,  services, 
and  personnel  in  their  local  area,  and 
are  thus  in  a  position  to  formulate 
appropriate  budgets.  The  Commjtfres 
budget  is  formulated  and  discussed  in  ;> 
public  meeting.  Thus,  all  direclly 
affected  perstms  have  an  opportunity  l«i 
participate  and  provide  input. 

The  assessment  rale  recommended  bv 
the  Committee  is  derived  by  div  iding 
the  anticipated  expenses  by  expected 
shipments  of  olives.  Because  that  rate  is 
applied  to  actual  shipments,  it  must  be 
established  at  a  rate  which  will  provide 
sufficient  income  to  pay  the 
Committee's  expected  expens«»s 

The  California  Olive  Committee  i:,(  t 
on  December  8.  1994.  and  unanimously 
recommended  a  total  expense  amount  of 
$2,881.6.50.  for  its  1995  budget.  This  is 
$866,640  less  in  expenses  than  the 
previous  vear. 

The  Committee  also  unanimously 
n»commended  an  assessment  rate  of 
$30.04  per  ton  for  the  1995  fiscal  year, 
which  is  $2.83  more  in  the  assessment 
rate  from  the  1994  fiscal  year  The 
assessment  rate,  when  applied  to 
anticipated  shipments  of  69.300  tons 
from  the  1994  olive  crop,  would  vield 
$2,081,772  in  assessment  fntome.  This, 
along  with  approximate] v  $800,000 
from  the  Committee's  authorized 
reserves  will  be  adequate  to  cover     - 
estimated  expenses. 

Major  expense  categories  for  the  iMM5 
fiscal  year  include  $1.4~9  000  for 
markelilig  expenses,  $t.82  000  for  'nod 
service  industry  promotion.  $251,000 
for  public  relations  and  administration 
and  $17H.630  fur  salaries  Funds  m  i.hi> 
reserve  at  the  end  of  the  fist  ai  vrar. 
estimated  at  $200,000  will  he  within  Jlii- 
maximum  permitted  by  thi  order  of  »>ne 
fiscal  year's  expenses 

While  this  ac  tion  will  impose  some 
additional  costs  on  handlers,  the  tosts 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  addiliDnid 
costs  may  be  passed  on  lo  prodiici-rs. 
However,  thi?se  c  osts  should  tn- 
signific:antly  offset  by  the  benefits 
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clorived  from  the  operation  of  tho 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule  as  hereinafter  set  forth  will 
lend  to  effectuate  the  declared  policy  of 
the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessan,-. 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  fonnot  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  year  for  the 
Committee  begins  January  1, 1995,  and 
the  marketing  order  requires  that  the 
rate  of  assessment  for  the  fiscal  year 
apply  to  all  assessable  olives  handled 
during  the  fiscal  year;  (3)  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  Committee  at  a 
public  meeting;  and  (4)  this  interim 
final  rule  provides  a  30-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  action. 

List  orSubiects  in  7  CFR  Pari  932 

Marketing  agreements,  Olives. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  932  is  amended  as 
follows: 

PART  932— OUVES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  932  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674 
Note:  This  section  will  not  appear  in  tht- 
annual  Code  of  Federal  Regulations. 

2.  A  new  §  932.228  is  added  to  read 
as  follows: 

§  932.228    Expenses  and  assessment  rate. 

Expenses  of  $2,881,650  by  the 
California  Olive  Committee  are 
authorized  and  an  assessment  rate  of 
S30.04  per  ton  of  assessable  oHves  is 
established  for  the  fiscal  year  ending 
December  31, 1995.  Unexpended  funds 
liiav  be  carried  over  as  a  reserve. 


Dal(!d:  January  18.  199S. 
Sharon  Bomer  Lauritsen, 
Dvpiity  Utrectnr.  Fruit  and  Vtgftobh  Dh'ision 
|FK  D<x:.  95-1750  Filed  1-23-95:  8:45  ami 
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7  CFR  Part  989 

[Docket  No.  FV94-989-5FIR] 

Raisins  Produced  from  Grapes  Grown 
in  California;  Expenses  and 
Assessment  Rate 

AGENCY:  ,'Kgricultural  Marketing  Service'. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule  that 
authorized  expenses  and  established  an 
assessment  rate  that  will  generate  funds 
to  pay  those  expenses.  Authorization  of 
this  budget  enables  the  Raisin 
Administrative  Committee  (Committee) 
to  incur  expenses  that  are  reasonable 
and  necessar\'  to  administer  the 
program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATE:  August  1,  1994.  through 
July  31.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456.  room  2523-S,  Washington. 
DC  20090-6456,  telephone  202-720- 
9918.  or  Richard  P.  Van  Diest,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  suite 
102B,  2202  Monterey  Street,  Fresno,  CA 
93721.  telephone  209-487-5901. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issuc:d  under  Marketing  Agreement 
and  Order  No.  989  (7  ^FR  part  989). 
regulating  the  handling  of  raisins 
produced  from  grapes  grown  in 
California.  The  marketing  agreement 
and  order  ar>'  (effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect, 
California  raisins  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  raisins 
handled  during  the  1994-95  crop  year. 
which  began  August  1.  1994.  and  ends 


July  31.  1995.  This  final  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  .^ct,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  oriler.  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  ami  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  niH 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agric  ultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RF.A  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  mder 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  art- 
unique  in  that  they  are  brought  about 
through  group  action  of  es.sentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility 

There  are  approximately  5.000 
producers  of  California  raisins  under 
this  marketing  order,  and  approximately 
20  handlers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  .Administration  (13  CFR 
121.601)  as  those  having  annual  r<'(  eipls 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  dfrim-d  as 
those  whose  annual  receipts  are  It^ss 
than  S5.000.000.  A  majority  of 
California  raisin  producers  and  .i 
niiiuirity  of  handlers  may  be  classified 
as  small  entititis. 

The  budget  of  expenses  for  the  1994- 
95  crop  year  was  prepared  by  Xhe 
Commitiee.  the  agency  responsible  for 
local  admini.stration  of  the  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  producers  and  handl»;rs 
of  California  raisins.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  of  goods  and  services  in  their 


local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommendqd  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
acquisitions  of  California  raisins. 
Because  that  rate  will  be  applied  to 
actual  acquisitions,  it  must  be 
established  at  a  rate  that  will  provide 
sufficient  income  to  pay  the 
Committee's  expenses. 

The  Committee,  with  headquarters  in 
Fresno,  California,  met  August  15,  1994, 
and  unanimously  recommended  a 
1994-95  budget  of  $1,324,000,  which  is 
$744,940  more  than  the  previous  year. 
Budget  items  for  1994-95  which  have 
increased  compared  to  those  budgeted 
for  1993-94  (in  parentheses)  are:  Office 
salaries,  $123,000  ($90,000),  fieldman 
salaries,  $44,000  ($42,600),  Payroll 
taxes,  $30,000  ($27,500).  employer 
retirement  contribution,  $20,000 
($18,200),  general  insurance,  $8,000 
($6,000),  group  medical  insurance, 
$40,000  ($37,000),  rent,  $43,000 
($17,900),  telephone,  $15,000  ($4,000), 
postage,  $20,000  ($12,000),  office 
supplies,  $30,000  ($20,000),  repairs  and 
maintenance,  $10,000  ($5,000),  audit 
fees.  $20,000  ($3,600),  office  travel, 
$14,000  ($12,000).  Committee  meeting 
expenses,  $7,500  ($5,000), 
miscellaneous  expense,  $15,000 
($10,000),  objective  measurement 
survey,  $14,750  ($14,000),  and  reserve 
for  contingencies.  $142,400  ($55,810). 
The  Committee  also  recommended 
employee  benefit  expenses  of  $2,500 
and  export  program  funding  of  $50,000 
for  travel  and  $350,000  for  foreign 
program  administration,  for  which  no 
funding  was  recommended  last  year. 

The  Committee  also  provided  for 
$1,652,750  for  certain  expenses  likely  to 
be  incurred  in  connection  with  the 
1994-95  raisin  reserve  pools  for  Natural 
(sun-dried)  Seedless  and  Zante  Currant 
raisins.  In  addition,  a  pool  currently 
exists  for  Other  Seedless  raisins,  and  the 
Committee  will  make  a  decision  on  or 
before  February  15,  1995,  on  whether  or 
not  this  pool  will  be  continued.  Pool 
expenses  are  deducted  from  proceeds 
obtained  from  the  sale  of  reserve  raisins. 
These  e.xpenses  are  $766,150  more  than 
the  $886,600  for  1993-94  reserve  pool 
expenses. 

The  larger  administrative  and  reserxe 
pool  expenses  result  from  the 
Committee's  takeover  of  certain  industry 
export  marketing  activities  and  the  fact 
that  the  Natural  (sun-dried)  Seedless 
raisin  crop  is  larger  than  last  year.  This 
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large  crop,  and  the  pooling  of  Zante 
Currant  raisins  for  the  first  time  in  many 
years,  will  result  in  a  large  quantity  to 
be  pooled  and  increased  costs.  These 
costs  will  be  even  larger  if  Other 
Seedless  raisins  are  pooled.  Reserve 
pool  expenditures  are  reviewed 
annually  by  the  Department. 

A  California  State  raisin  marketing 
order  was  terminated  in  1994.  Its 
administrative  agency,  the  California 
Raisin  Advisory  Board  (CALRAB). 
formerly  conducted  marketing 
promotion  and  paid  advertising 
activities  here  and  abroad  for  the 
California  raisin  industry. 

The  Committee  is  taking  over  the 
funding  and  administration  of  the 
Market  Promotion  Program  (MPP).  The 
MPP,  administered  by  the  Department's 
Foreign  Agricultural  Service  (FAS), 
encourages  the  development, 
maintenance,  and  expansion  of  export 
markets  for  agricultural  commodities 
like  raisins. 

Recently,  the  FAS  redirected  MPP 
funds  allocated  to  CALRAB  for  foreign 
promotion  and  advertising  to  the 
Committee  which  desires  to  use  the 
funds  to  continue  the  industry's  strong 
overseas  promotion  and  advertising 
activities.  To  receive  the  full  allocation 
($4,479,549),  the  Committee  must  be 
able  to  show  that  it  plans  to  spend,  from 
industry  sources,  an  amount  equal  lo  50 
percent  of  that  allotment  ($2,239,975). 
This  spending  can  be  for  administration 
or  promotion.  The  Committee 
recommended  that  the  increased 
spending  necessary  to  meet  the  required 
MPP  matching  figure  be  funded  through 
increased  handler  assessments,  reser\e 
pool  funds,  and  merchandising 
incentive  program  funds. 

Under  tne  marketing  order's  volume 
regulation  provisions,  marketing 
percentages  (free  and  reserve)  for  a 
varietal  type  can  be  implemented  to 
stabilize  supplies.  The  free  percentage 
prescribes  the  portion  of  the  crop  that 
can  be  shipped  immediately  to  anv 
market.  The  reserve  percentage 
prescribes  the  portion  of  the  crop  lo  be 
held  for  later  shipment.  Reser\e  raisins 
are  held  in  a  reserve  pool  by  handlers 
for  the  account  of  the  Committee.  Funds 
generated  from  the  sales  of  reser\  e 
raisins,  after  deduction  of  reserve  pool 
expenses,  are  distributed  equally  to 
equity  holders  in  the  pool  (producers). 

A  Committee  implemented 
merchandising  incentive  program 
promotes  the  consumption  of  California 
raisins  in  foreign  markets.  For  various 
countries,  cash  rebates  and  advertising/ 
promotion  incentives  are  offered  to 
qualifying  importers.  Funds  used  to  pay 
the  incentives  are  derived  from  reserve 
pool  sales. 


The  Committee's  MPP  match  of 
$2,239,775  will  be  made  up  of 
$1,249,775  in  Committee  domestic  and 
overseas  administration  costs  and 
$990,000  in  industry  market  promotion 
funds.  Domestic  administration  cO.sIs 
include  $238,560  in  employee  salaries 
and  benefits  and  $252,215  for  MPP 
overhead  costs.  The  overhead  costs 
include  expenditures  for  Committee 
staff  to  travel  overseas  ($100,000), 
Committee  delegation  trips  ($50,000). 
rent  ($28,500),  insurance  ($1,600), 
telephone  ($7,500),  postage  ($6,000), 
office  supplies;  ($2,500),  repairs  and 
maintenance  ($2,000),  audit  fees 
($15,000),  local  travel  ($3,000), 
equipment  ($5,000),  and  miscellaneous 
expenses  ($31,715). 

The  overseas  costs  of  $714,000 
include  funding  for  the  Committee's 
overseas  marketing  representatives  and 
their  staffs  for  nine  countries  (United 
Kingdom,  Germany,  Japan,  Singapore. 
Philippines,  Thailand,  Malavsia,  China, 
and  Hong  Kong).  The  costs  include 
salaries  and  benefits,  travel,  office  n'nt. 
office  supplies,  utilities,  and  postage. 
The  representatives  will  handle  the 
administration  and  day-to-day  details  ol 
the  marketing  activities  conducted  in 
these  countries. 

The  domestic  and  overseas 
administrative  and  overhead  costs  for 
the  MPP  will  be  paid  widi  handler 
administrative  assessments  and  reserxe 
pool  proceeds.  Most  of  the  major 
expense  items  for  the  MPP  (employees 
salaries  and  benefits,  domestic  and 
overseas  travel,  and  office  rent)  will  be 
shared  equally  between  administrative 
and  reserve  pool  funds. 

A  total  of  $1,442,325  was  available  for 
the  Committees  merchandising 
incentive  program  this  year.  Of  that 
amount,  a  total  of  $990,000  will  qualiJN 
for  the  MPP  match.  The  Committee 
plans  to  use  these  funds  for  authorizi-»l 
promotion  activities  in  Japan. 

The  Committee  unanimously 
recommended  an  assessment  rate  of 
$4.00  per  ton.  which  is  $2.20  mori-  ih.m 
last  year  This  rate,  when  applii-d  to 
anticipated  acquisitions  of  331.000  Ions. 
will  yield  $1,324,000  in  assessment 
income,  which  will  be  adequate  to  i  o-.ir 
anticipated  administrative  expt»ns(rs. 
Any  unexpended  assessment  funds  irov.-) 
the  crop  year  are  required  to  be  (.reiijt;  d 
or  refunded  to  the  handlers  from  whom 
rolleded. 

An  interim  final  rule  was  puhlishcd 
in  the  Federal  Register  on  Octolwr  :il . 
1994  (59  FR  54379).  That  interim  tin;.L 
rule  added  §989.345  to  authori/f 
expenses  and  establish  an  assessmi'ii! 
rate  for  the  Committee.  That  rule 


provided  that  interested  person 
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file  comments  through  December  30, 
1994.  No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers  and 
producers,  the  costs  on  handlers  are  in 
the  form  of  uniform  assessments,  and 
those  on  producers  will  be  shared 
equally  by  all  equity  holders  in  the 
1994-95  reserve  pool  for  Natural  (sun- 
dried)  Seedless  raisins.  However,  these 
costs  will  be  offset  by  the  benefits 
derived  by  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant- 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
IF.S.C.  553)  because  the  Committee 
needs  to  have  sufHcient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1994-95  crop 
year  began  on  August  1. 1994.  The 
marketing  order  requires  that  the  rate  of 
assessment  for  the  crop  year  apply  to  all 
assessable  raisins  handled  during  the 
crop  year.  In  addition,  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and 
published  in  the  Federal  Register  as  an 
interim  final  rule. 

List  of  Subjects  in  7  CFR  Fart  989 

Crapes.  Marketing  agreements. 
Raisins.  Reporting  and  recordkeeping 
requirements. 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

Accordingly,  the  interim  final  rule 
ciiucnding  7  CFR  part  989  which  was 
published  at  59  PR  54379  on  October 
31.  1994.  is  adopted  as  a  final  rule 
without  change. 

Oated:  January  18.  1995. 
Stiaron  Bomer  L^iuritsen, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
II  K  Doc.  95-1749  Filed  1-23-95;  8:45  am] 
BILLING  CODE  3410-02-P 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  91 

[Docket  No.  93-031-2] 

Inspection  of  Animals  for  Export  to 
Mexico  or  Canada 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  concerning  the  inspection 
and  handling  of  livestock  for 
exportation  by  requiring  that  all  animals 
intended  for  exportation  other  than  by 
land  (that  is  to  say,  by  air  or  sea)  to 
Mexico  or  Canada  receive  a  final 
inspection  by  an  Animal  and  Plant 
Health  Inspection  Service  veterinarian 
at  an  export  inspection  facility  at  a 
designated  port  of  embarkation.  We 
have  determined  this  action  is  necessary 
to  help  ensure  that  only  healthy  animals 
are  exported  from  the  United  States. 
EFFECTIVE  DATE:  February  23.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  David,  Senior  Staff 
Veterinarian.  Import-Export  Animals 
Staff.  National  Center  for  Import-Export. 
Veterinary  Services.  APHIS,  USDA,  P.O. 
Drawer  810.  Riverdale.  MD  20738.  The 
telephone  number  for  the  agency 
contact  will  change  when  agency  offices 
in  Hyattsville,  MD.  move  to  Riverdale, 
MD.  in  February.  Telephone:  (301)  436- 
7511  (Hyattsville);  (301)  734-7511 
(Riverdale). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  91, 
"Inspection  and  Handling  of  Livestock 
for  Exportation"  (referred  to  below  as 
the  regulatiLMis).  prescribe  conditions  for 
exporting  animals  from  the  United 
States.  Section  91.3(a)  requires,  among 
other  things,  that  all  animals  intended 
for  exportation  to  Mexico  or  Canada, 
except  cattle  from  Mexico  imported  into 
the  United  States  in  bond  for  temporary 
feeding  and  return  to  Mexico,  be 
accompanied  fit}m  the  State  of  origin  of 
the  export  movement  to  the  border  of 
the  United  States  by  an  origin  health 
certificate.  Section  91.3(b)  requires, 
among  other  things,  that  all  animals  in 
export  shipments,  except  animals 
intended  for  export  to  Mexico  or 
Canada,  be  inspected,  tested,  or  treated 
as  prescribed  in  the  regulations  before 
the  movement  of  the  export  shipment  to 
the  export  inspection  facility.  Section 
91.14(a)  requires  that  all  animals,  except 
animals  being  exported  to  Mexico  or 
Canada,  be  exported  through  designated 


ports  of  embarkation  with  export 
inspection  facilities  that  meet  the 
standards  for  export  inspection  facilities 
specified  in  §  91.14(c).  Section  91.15(a) 
requires  that  all  animals  offered  for 
exportation  to  foreign  countries,  except 
Mexico  or  Canada,  be  inspected  by  an 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  veterinarian  at  either; 
(1)  An  export  inspection  facility  at  a 
port  designated  in  §  91.14(a);  or  (2)  in 
special  cases,  at  a  port  or  inspection 
facility  designated  by  the  Administrator 
under  §  91.14(b). 

On  April  26. 1994,  we  published  in 
the  Federal  Register  (59  FR  21675- 
21676,  Docket  No.  93-031-1)  a  proposal 
to  amend  the  regulations  by  requiring 
that  all  animals  intended  for  exportation 
other  than  by  land  (that  is  to  say,  by  air 
or  sea)  to  Mexico  or  Canada  receive  a 
final  inspection  by  an  APHIS 
veterinarian  at  an  export  inspection 
facility  at  a  designated  port  of 
embarkation  to  help  ensure  that  only 
healthy  animals  are  exported  from  the 
United  States. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  June  27. 
1994.  We  received  three  comments  by 
that  date.  They  were  from  one  producer 
and  two  horse  industry  organizations. 
We  carefully  considered  these 
comments,  which  are  discussed  below 
by  topic. 

Basis  for  Change 

One  commenter  stated  that  there  is  no 
evidence  that  imhealthy  horses  are 
being  exported  to  Canada  or  Mexico,  or 
that  Canadian  or  Mexican  officials  are 
concerned  about  the  problem.  The 
commenter  stated  further  that  if  these 
countries  are  concerned,  they  and  not 
APHIS  need  to  address  the  problem.  We 
have  made  no  change  in  response  to  this 
comment.  It  is  the  responsibility  of  the 
Secretary  of  Agriculture  to  ensure  that 
only  healthy  horses  and  other  livestock 
are  exported  from  the  United  States  (21 
use.  105.  112. 113.  612  and  614). 

One  commenter  stated  that  the 
present  regulations,  which  require  the 
animals  to  be  accompanied  from  the 
State  of  origin  to  the  port  of  embarkation 
by  an  origin  health  certificate,  are 
sufficient.  We  have  made  no  change 
based  on  this  comment.  We  agree  that 
the  present  regulations  are  sufficient  for 
animals  traveling  by  land  to  Canada  or 
Mexico  because  of  the  follow-up 
inspection  at  the  border.  However, 
animals  identified  on  the  origin  health 
certificate  may  have  been  inspected  at 
any  time  within  30  days  prior  to  the 
date  of  the  export  movement.  We 
believe  that  a  final  inspection  at  the  port 
of  embarkation  is  necessary  for  animals 
shipped  to  Canada  or  Mexico  by  air  or 


sea  to  ensure  that  the  animals  are 
healthy. 

One  commenter  expressed  concern 
about  the  effect  of  this  rulemaking  on 
the  Breeders'  Cup,  an  organization 
which  conducts  an  annual  international 
championship  event.  The  commenter 
said  that  this  event  will  be  held  in 
Canada  in  1996,  and  that  the  rule  would 
create  a  hardship  for  individual 
horsemen  and  airline  carriers  by 
•   rei^uiring  them  to  coordinate 
inspections  for  horses  leaving  racing 
fa(  ^lities  across  the  United  States,  and 
by  ^quiring  the  horses  to  leave  from 
only  USDA  designated  ports  of 
embarkation.  We  have  made  no  changes 
based  on  this  comment.  We  have 
alneady  explained  our  reason  for 
requiring  the  horses  to  be  inspected.  As 
for  requiring  the  inspection  to  take  place 
at  USDA  designated  ports  of 
embarkation,  there  are  approximately  30 
designated  ports  of  embarkation  in  the 
Uijiled  States  for  the  exportation  of 
animals.  Furthermore,  our  regulations 
provide  that,  in  special  cases,  other 
ports  may  be  designated  by  the 
Administrator,  with  the  concurrence  of 
the  Director  of  Customs,  when  the 
exporter  can  show  to  the  satisfaction  of 
the  Administrator  that  the  animals  to  be 
exported  would  suffer  undue  hardship 
if  required  to  move  to  one  of  the 
designated  ports.  These  provisions  have 
proved  successful  for  the  movement  of 
animals,  including  horses,  to  other 
foreign  countries,  and  we  are  confident 
that  they  will  prove  sufficient  for  the 
movement  of  animals  by  air  or  sea  to 
Canada  or  Mexico. 

One  commenter  stated  that  the 
proposed  amendments  would  create  an 
economic  hardship  on  horse  owners, 
because  they  would  have  to  pay  an 
hourly  user  fee.  for  a  minimum  of  5 
hours,  plus  applicable  reimbursable 
overtime  expenses,  while  the  horses  are 
held  at  the  port  of  embarkation  for  the 
final  inspection.  The  commenter  stated 
that  these  costs  would  be  proportionally 
greater  for  horse  owners  than  for  owners 
of  other  animals,  since  horses  are 
shipped  in  smaller  volumes  than  are 
other  animals.  We  have  made  no 
changes  based  on  this  comment.  We  do 
not  believe  that  horse  owners  will  be 
disproportionately  affected  by  this 
rulemaking.  In  accordance  with  9  CFR 
130,21.  a  user  fee  of  $50.00  per  hour  is 
charged  for  inspection  and  super\ision 
services  provided  by  APHIS  personnel 
for  export  animals.  The  total  user  fee  for 
these  services  is  based  on  the  amount  of 
time  it  takes  APHIS  personnel  to 
actually  inspect  the  horses  or  other 
animals,  not  on  the  5-hour  holding 
period  specified  in  §91. 15(a).  Smaller 
shipments  will  normally  take  less  time. 


and  incur  a  lower  user  fee.  than  larger 
shipments.  Therefore,  based  on  the 
rationale  set  forth  in  the  proposed  rule 
and  in  this  document,  we  are  adopting 
the  provisions  of  the  proposal  as  a  final 
rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12366.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and.  dierefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

This  rule  will  require  a  final 
inspection  at  an  export  inspection 
facility  at  a  designated  port  of 
embarkation  for  all  animals  intended  for 
export  to  Canada  and  Mexico  by  air  or 
sea.  Animals  intended  for  e.xport  to 
Mexico  and  Canada  by  air  or  sea  will 
first  be  inspected  by  an  APHIS 
representative  or  an  accredited 
veterinarian  in  the  State  of  origin.  The 
APHIS  representative  or  an  accredited 
veterinarian  will  issue  an  origin  health 
certificate,  which  an  authorized  APHIS 
veterinarian  in  the  State  of  origin  will 
endorse.  At  the  port  of  embarkation,  the 
animals  will  receive  a  final  inspection 
by  an  APHIS  veterinarian  before  they 
will  be  allowed  to  leave  the  United 
States. 

The  exporter  will  be  charged  a  user 
foe  ($50.00  an  hour  plus  reimbursable 
overtime  when  applicable)  for  the  final 
inspection  as  provided  in  9  CFR  part 
130.  This  inspection  could  require  6  to 
8  hours  of  work  for  one  or  two 
veterinarians.  The  total  cost  of 
inspection  for  an  air  shipment  of  gilts  or 
heifers  from  Miami  ranges  from  about 
S200  to  $600  a  shipment.  The  total  cost 
of  inspection  for  a  sea  shipment  of 
heifers  from  Hawaii  ranges  from  Si. 000 
to  $2,000  a  shipment. 

These  costs  are  very  small  compareil 
to  the  value  of  the  animals  being 
shipped.  For  example,  gilts  (young, 
female  pigs  or  immature  sows)  mav.b(! 
valued  at  $500  to  $1 ,000  or  more  a  head, 
depending  upon  breed.  Heifers  (young 
cows  that  have  not  borne  calves)  may  be 
worth  $2,000  a  head.  One  air  shipment 
may  contain  as  many  as  240  gilts  or  80 
heifers.  One  sea  shipment  from  Hawaii 
may  contain  1.000  to  2.000  heifers. 

Relatively  few  exporters  of  horses  will 
be  affected  by  this  rule.  Our  records 
indicate  that  during  fiscal  year  1994. 
exporters  moved  fewer  than  10 
shipments  of  horses  (totalling  less  than 
20  horses)  to  Mexico  by  air  (there  wc.w 
no  shipments  of  horses  to  Mexico  \fy 
sea)  and  no  shipments  of  horses  by  air 
or  sea  to  C^mada.  By  far.  most  shipments 
are  by  land,  with  the  number  of  horses 
exported  to  Mexico  ranging  from  1 ,000 


to  2.500  annually,  and  to  Canada 
ranging  from  50,000  to  60.000  annualK 

Generally,  the  entities  that  will  lie 
affected  by  this  rule  are  not  small 
(defined  as  having  100  or  fewer 
employees).  They  are  large  companitjs. 
often  with  worldwide  operations  that 
handle  large  volumes  of  traded  animals 
For  example,  about  14.000  swine  were 
exported  by  air  from  Miami  last  year,  all 
by  a  few  large  companies.  There  art! 
now  only  two  exporting  companies 
operating  out  of  Hawaii,  one  of  which 
is  a  "small"  entitv. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  prograrn/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistanc*- 
under  No.  10.025  and  is  subject  t«» 
Executive  Order  12372.  which  requir«fs 
intergovernmental  consultation  with 
State  and  local  officials  (.See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  undi-r 
Executive  Order  12778.  Civil  justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule:  (2)  has  no 
retroactive;  effect;  and  (3)  docs  not 
require  admini.Mrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  I'aperwo.-k 
Reduction  Act  of  1980  (44  U.S.C.  3501 
pt  seq.).  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB).  and  there  are  no  new- 
requirements.  The  assigned  OMU 
control  number  is  0579-0020. 

List  of  Subjects  in  9  CFR  Part  91 

Animal  diseases.  Animal  welfare. 
Exports.  Livestock.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly.  9  CFR  part  91  i> 
amended  as  follows: 

PART  91— INSPECTION  AND 
HANDLING  OF  LIVESTOCK  FOR 
EXPORTATION 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  105.112.  in.  114i« 
120.  121.1Mb.  IMf.  136.  nea.  612.6i:i. 
614.  618.  46  U.S.C  466a.  466t>.  49  U.S  C 
l.snofd);  7CFR  2.17.  2.51. and  371  2(dl. 
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§91.3    [Amended] 

2.  Section  91.3  is  amended  as  follows: 

a.  In  paragraph  (a),  in  the  first  and 
second  sentences,  the  words  "by  land" 
are  added  immediately  before  the 
phrase  "to  Mexico  or  Canada". 

b.  In  paragraph  (b),  in  the  first  and 
second  sentences,  the  words  "by  land" 
are  added  immediately  before  the 
phrase  "to  Mexico  or  Canada". 

c.  At  the  end  of  the  section,  in  the 
parenthetical  statement,  "0579-0069"  is 
removed  and  "0579-0020"  is  added  in 
its  place. 

§91.5    [Amended] 

3.  In  §  91.5,  at  the  end  of  the  section, 
in  the  parenthetical  statement,  "0579- 
0069"  is  removed  and  "0579-0020"  is 
added  in  its  place. 

§91.6    [Amended] 

4.  In  §  91.6,  at  the  end  of  the  section, 
in  the  parenthetical  statement,  "0579- 
0069"  is  removed  and  "0579-0020"  is 
added  in  its  place. 

§91.14    [Amended] 

5.  In  §91.14,  paragraph  (a), 
introductory  text,  in  the  second 
sentence,  the  words  "by  land"  are 
added  immediately  before  the  phrase 
"to  Mexico  or  Canada". 

§91.15    [Amended] 

6.  In  §91.15,  in  paragraph  (a),  the 
words  "by  land  to"  are  added 
immediately  before  the  phrase  "Mexico 
or  Canada". 

Done  in  Washington.  DC.  this  18th  day  of 
January  1995. 
Lonnie ).  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  95-1740  Filed  1-23-95;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1700 

Requirements  for  Child-Resistant 
Packaging;  Mouthwash  Packages 
Containing  3  Grams  or  More  of  Ethanol 

AGENCY:  Consumer  Product  Safety 

Conmiission. 

action:  Final  rule. 

SUMMARY:  Under  the  Poison  Prevention 
Packaging  Act  of  1970,  the  Commission 
is  issuing  a  rule  to  require  child- 
resistant  packaging  for  mouthwashes 
with  3  grams  or  more  of  absolute 
ethanol  per  package.  The  Commission 
has  determined  that  child-resistant 
packaging  is  necessary  to  protect 
children  under  5  years  of  age  from 


serious  personal  injury  and  serious 
illness  resulting  from  ingesting 
mouthwash.  The  rule  exempts 
mouthwash  products  with 
nonremovable  pump  dispensers  that 
contain  at  least  7%  on  a  weight-to- 
weight  basis  of  mint  or  cinnamon 
flavoring  oils,  that  dispense  no  more 
than  0.03  grams  of  absolute  ethanol  per 
pump  actuation,  and  that  contain  less 
than  15  grams  of  ethanol  in  a  single 
package  available  to  the  consumer. 

DATES:  The  effective  date  of  the  rule  is 
July  24.  1995,  and  the  rule  shall  apply 
to  products  packaged  on  or  after  that 
dale. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Bogumill.  Division  of 
Regulatory  Management,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0400  ext.  1368. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

1.  Relevant  Statutes  and  Regulations 

The  Poison  Prevention  Packaging  Act 
of  1970  (the  "PPPA"),  15  U.S.C.  1471- 
1476,  authorizes  the  Commission  to 
establish  standards  for  the  "special 
packaging"  of  any  household  substance 
if  (1 )  the  degree  or  nature  of  the  hazard 
to  children  in  the  availability  of  such 
substance,  by  reason  of  its  packaging,  is 
such  that  special  packaging  is  required 
to  protect  children  from  serious 
personal  injury  or  serious  illness 
resulting  from  handling,  using,  or 
ingesting  such  substance  and  (2)  the 
special  packaging  is  technically  feasible, 
practicable,  and  appropriate  for  such 
substance.  Special  packaging,  also 
referred  to  as  "child-resistant 
packaging,"  is  defined  as  packaging  that 
is  (1)  designed  or  constructed  to  be 
significantly  difficult  for  children  under 
5  years  of  age  to  open  or  obtain  a  toxic 
or  harmful  amount  of  the  substance 
contained  therein  within  a  reasonable 
time  and  (2)  not  difficult  for  normal 
adults  to  use  properly.  (It  does  not 
mean,  however,  packaging  which  all 
such  children  cannot  open,  or  obtain  a 
toxic  or  harmful  amount  from,  within  a 
reasonable  time.) 

Under  the  PPPA,  standards  have  been 
established  for  special  packaging  (16 
CFR  1700.15),  as  has  a  test  procedure  for 
evaluating  its  effectiveness  (16  CFR 
1700.20).  Regulations  requiring  special 
packaging  for  a  number  of  household 
products  are  published  at  16  CFR 
1700.14.  The  statutory  findings  that  the 
Commission  must  make  in  order  to 
issue  a  standard  requiring  child- 
resistant  ("CR")  packaging  ("CRP")  for  a 


product  are  discussed  below  in  Section 
D  of  this  notice. 

The  PPPA  allows  the  Commission  to 
require  CRP  for  household  substances, 
which  include  (among  other  specified 
categories)  foods,  drugs,  or  cosmetics,  as 
these  terms  are  defined  in  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
321).  15  U.S.C.  1471(2)(B). 
Mouthwashes  are  either  drugs,  if  they 
make  medical  claims,  or  cosmetics. 

Section  4(a)  of  the  PPPA,  15  U.S.C. 
1473(a),  allows  the  manufacturer  or 
packer  to  package  a  nonprescription 
product  subject  to  special  packaging 
standards  in  one  size  of  non-CRP  only 
if  (1)  the  manufacturer  (or  packer)  also 
supplies  the  substance  in  CRP  and  (2) 
the  non-CRP  bears  conspicuous  labeling 
stating:  "This  package  for  households 
without  young  children."  15  U.S.C. 
1473(a).  If  the  package  is  too  small  to 
accommodate  this  label  statement,  the 
package  may  bear  a  label  stating: 
"Package  not  child-resistant."  16  CFR 
1700. Sfb).  The  right  of  the  manufacturer 
or  packer  to  market  a  single  size  of  the 
product  in  noncomplying  packaging 
under  these  conditions  is  termed  the 
"single-size  exemption." 

The  Commission  may  restrict  the  right 
to  market  a  single  size  in  noncomplying 
packaging  if  the  Commission  finds  that 
the  substance  is  not  also  being  supplied 
in  popular  size  packages  that  comply 
with  the  standard.  15  U.S.C.  1473(c).  In 
such  cases,  the  Commission  may,  after 
giving  the  manufacturer  or  packer  an 
opportunity  to  comply  with  the 
purposes  of  the  PPPA  and  an 
opportunity  for  a  hearing,  order  that  the 
substance  be  packaged  exclusively  in 
CRP.  To  issue  such  an  order,  the 
Commission  must  find  that  the 
exclusive  use  of  special  packaging  is 
necessary  to  accomplish  the  purposes  of 
the  PPPA. 

2.  The  Mouthwash  Petition 

On  March  2, 1993,  the  Commission 
was  petitioned  to  require  CRP  for 
mouthwashes  containing  more  than  5% 
ethanol.  The  petition  was  submitted  by 
the  American  Academy  of  Pediatrics, 
the  American  Association  of  Poison 
Control  Centers,  the  Center  for  Science 
in  the  Public  Interest,  and  28  states. 
Guam,  and  the  Northern  Mariana 
Islands.  For  the  purposes  of  this 
proceeding  and  the  final  rule,  the  term 
"mouthwash"  includes  liquid  products 
that  are  variously  called  mouthwashes, 
mouthrinses,  oral  antiseptics,  gargles, 
fluoride  rinses,  anti-plaque  rinses,  and 
breath  fresheners.  It  does  not  include 
throat  sprays  or  aerosol  breath 
fresheners. 

The  petitioners  stated  several  reasons 
for  their  request:  (1)  Many  mouthwas'it  s 
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cjtitain  high  percentages  of  t;thanol.  an 
(•  i  Iremely  toxic  substance,  in  a  packager 
l<  I  ge  enough  to  cause  children  serious 
ill  ury  or  death;  (2)  these  mouthwashes 
a  I !  accessible  to  children  because  they 
a  ( !  generally  considered  innocuous  and 
d  3  not  have  CRP;  (3)  they  are  attractive 
t(  children  because  of  their  appealing 
Us  te,  color,  and  smell;  and  (4)  data 
sli  jw  that  children  have  been  seriously 
injured  or  died  from  accidental 
ingestion  of  ethanol-conlaining 
mouthwashes. 

'ty  a  letter  dated  June  3.  1993.  the 
Nonprescription  Drug  Manufacturers 
Association  ("NOMA")  and  the 
Cosmetic,  Toiletry,  and  Fragrance 
Association  ("CTFA")  advised 
Commission  staff  of  the  associations" 
pic  ns  to  implement  a  voluntary  program 
to  )lace  mouthwashes  with  more  than 
5*  r  ethanol  in  CR  containers.  [  1 .  Tab 
C.| '  On  November  17,  1993.  the 
Conmiission  granted  the  petition. 
Subsequently,  in  April  1994.  the  NOMA 
aiid  CTFA  notified  the  Commission  that 
the  products  subject  to  their  voUmtarv 
prt^gram  had  been  changed  from 
ni<)uthv\ashes  with  more  than  5"t. 
Pthonoi  to  mouthwashes  w  ith  3  grams  or 
mi  »te  in  a  single  container 

.7.  The  Proposed  Regulation 

The  mouthwash  petition  nnjuesled 
that  the  Commission  require  CRP  for 
tiiOuthwash  that  contains  more  than  5''.. 
ethanol.  However,  after  analyzing  the 
information  before  it.  the  Commission 
decided  to  propose  that  mouthwash 
products  with  3  grams  (g)  or  more  of 
absolute  ethanol  per  package  or  retail- 
.salivunit  should  be  subject  to  the 
regulation.  [10]  This  level  is  obtained  by 
dividing  the  lethal  dose  of  ethanol  (3  g/ 
kg  of  body  weight)  for  a  10-kg  child  (30 
g)  by  a  safety  factor  of  10.  This  safety 
factor  is  needed  because  less  than  the 
■Jeithar'  dose  can  produce  serious  toxic 
effects,  or  even  death  from 
hypoglycemia  or  other  setondarv 
erf^ts 

'fhree  grams  of  absolute  ethanol  are 
l)rcisent  in  a  small  amount 
(dppro.ximately  2.6  ounces)  of 
mouthwash  with  5%  ethanol.  Tht- 
Commission  is  concerned  that 
regulating  only  products  with  inon-  than 
5%  ethanol.  as  requested  in  the  petition, 
might  not  sufficiently  protect  chihiren 
because  the  quantity  of  ethanol 
available  to  be  consumed  is  more 
relt^vant  to  the  safety  issue  than  is  the 
conicentration  of  ethanol  in  a 
mouthwash.  Accordingly,  the 
Clomniission  proposed  a  regulatory 


•  Ktiictiers  in  brackets  refer  io  liw  '.A.-.-.Am-r  of  ii 
(l(.c'vii<".t  as  listed  in  App.  J  at  t'.n-  etui  (.{ttiis 


threshold  of  3  g  total  ethanol  in  the 
package  rather  than  the  concentration  of 
5%  or  more  of  ethanol  in  the  product. 
The  proposed  rule  was  published  for 

public  comment  on  Mav  11.  1994.  59  FR 
24386. 

B.  Toxicity 

|2,  unless  noted  otherwise.)  The 
_  Commission's  toxicity  review  indicates 
that  mouthwashes  with  ethanol  can 
present  a  serious  ingestion  hazard  to 
children.  Most  of  the  popular  adult 
mouthwashes  contain  between  14%  and 
27%  ethanol.  By  comparison,  beer 
contains  between  5%  and  7%  ethanol 
and  wine  can  contain  12%  to  14% 
ethanol. 

Ethanol  depresses  the  central  ner\oiis 
system.  Symptoms  of  acute  ethanol 
poisoning  in  children  include 
irritability,  lethargy,  and 
unconsciousness  which  can  lead  to 
coma  and  death  at  high  doses.  Lethal 
blood  levels  of  ethanol  in  children  are 
reported  to  range  between  250  and  500 
mg/dl.  and  the  lethal  dose  of  ethanol  is 
3  g/kg.  Deaths  or  serious  injury  may 
occur  at  lower  doses  due  to  other 
ethanol-induced  effects.  Ethanol 
I)oisoning  in  children  can  produce 
certuin  metabolic  complications,  such  as 
hypoglycemia,  metabolic  acidosis,  and 
hypokalemia. 

A  review  of  the  relevant  literature 
shows  that  three  deaths  of  children 
under  5  years  of  age  have  been  reported 
The  njost  recent  death  reported 
oiicurred  in  1992  and  involved  a  3-year- 
old  girl  who  iiigested  an  unknown 
amount  of  mouthwash  that  contained 
18"a  ethanol  Several  other  cases  of 
ethanol-induced  hypoglycemia  or 
toxicity  following  mouthwash  ingestion 
are  reported  in  the  literature. 

The  National  Electronic  Injurv 
.Surveillance  System  ("NEISS "j'reported 
40  mouthwash  cases  involving  children 
underage  5  from  January  1987  through 
luly  1994.  1141  Based  on  these 
ingestions,  it  was  estimated  that  a  total 
of  1.840  mouthwash  poisoning  cases 
were  treatcci  in  hospital  emergency 
rooms  in  the  United  Stales  during'thnt 
time,  or  an  average  of  about  240  p«T 
year.  1 141 

In  addition  to  these  sources,  the 
.•\!iu;rican  Association  of  Poison  Control 
C^MJters"  National  Data  Collection 
System  (•  AAPCC ")  includes  cases 
reported  by  participating  poison  control 
centers.  The  AAPCC  reported  1,966 
ingestions  of  mouthwash  with  ethanol 
by  children  under  5  years  old  in  1992. 
1 14j  Of  these  ingestions.  182  were 
referred  to  a  health  care  facility  by  the 
poison  control  center.  Another  64  cases 
either  were  already  in  a  health  carr 


facility  or  were  on  the  way  to  one  when 
the  poison  control  center  was  contacted. 

C.  Comments  on  the  Proposal 

The  CoinmLssion  received  nine 
comments  in  response  to  the  proposed 
rule.  1 13]  The  New  York  State  Consumer 
Protection  Board,  the  American  Dental 
Associaticm.  and  several  students  from 
Florida  International  University 
expressed  strong  support  for  the  rule. 
The  university  students  also  submitted 
the  results  of  an  informal  survey  of 
mouthwash  use. 

The  ND.MA/CTFA  Joint  Oral  Care 
Task  Group  and  several  industry 
meml>ers  also  favor  the  proposed  rule. 
However,  these  and  other  comnienters 
disagreed  with  the  proposed  effective 
date,  and  questions  wero  raised  about 
the  application  of  the  rule.  The  issues 
raised  hy  the  comments  are  discussed 
below. 

Exemption  for  Certain  Pump  Dispensers 

The  manufacturer  of  one  product  that 
otherwise  would  have  been  subject  to 
the  proposed  rule  requested  an 
exemption.  (15|  This  prcnluct  is  an  oral 
rinse  ctmcentrate  marketed  in  a  2-oz  (59 
mi)  glass  iKittle  containing  24"o  ethanol 
by  weight,  for  a  total  of  14  Ibgt.f 
ethanol  per  package.  This  proiiuct 
utilizes  a  screw-on  metered  pump  to 
dispense  the  product,  an*!  has  a 
protMtive  overcap.  The  use  instructions 
c:all  for  five  actuations  of  the  pump  (for 
a  total  of  0  6  ml.  or  less  than  0.025  ozj 
into  a  small  {;up  supplied  with  the 
produc  I  This  amount  is  then  diluted 
with  uptcj  1  oz  of  water  for  use.  The 
Commission  is  unawarf;  of  any  other 
manufacturer  of  a  product  subjec  t  to  t.hc 
rule  that  u.ses  this  type  of  package. 

In  1987.  one  ingestion  of  a 
mouthwash  made  by  this  manufactutfr 
was  reported  in  the  NFISS  database.  The 
child  involved  in  that  in«  ident  was 
treated  and  released.  However,  it  cannot 
be  determined  from  the  report  whether 
this  incident  involved  the  concentrated 
spray  product  (»r  another,  non- 
concentrated  n-.iiuthwash  that  way  have 
hci'n  iivailable  from  that  manuiacturer  at 
that  time. 

Human  experience  data  submitted  by 
the  i!ia:r.ifac:lurer  show  that  from 
January  199(1  to.Sepfember  1994  there 
were  117  known  cases  of  accid(;ntal 
ingestion  of  this  product  bv  children 
under  5  years  old.  |15|  AM  cases 
resultftd  in  either  no  effet  ts  or  only 
minor  ones.  All  but  one  of  thes<>  cases 
were  treated  at  home.  In  that  one  case, 
the  child  was  taken  to  a  health  care 
facility  at  the  insistence  of  the  parents 
These  cases  ail  involve  product 
packaged  in  the  current  screw-on  pump 
dispenser. 
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The  casp  mporls  indicate  thai  102  of 
tho  children  (87"/*.)  gainoil  across  to  the 
product  by  unscrewing  the  top  of  the 
bottle.  None  of  the  reports  indicated  that 
the  «.hild  gained  access  to  the  product 
by  using  the  pump,  but  12  reports  did 
not  specifv  the  way  in  which  the  child 
accessed  the  product. 

If  the  product  were  marketed  in  a 
nonremovable  pump,  which  the 
manufacturer  has  slated  it  intends  to  do 
in  julv  1995,  the  only  way  a  child  could 
access  a  regulated  amount  of  the 
mouthwash  concentrate  would  be  to 
spray  the  product  at  least  100  times  into 
the  mouth  and  swallow  the  sprayed 
prod)ict.  One  study  shows  that  many 
children  physically  could  activate  the 
pump  this  many  times.  However,  the 
studv  did  not  note  that  any  of  the 
children  sprayed  the  contents  of  the 
package  (in  this  test,  water)  into  their 
mouths.  If  they  had,  it  likely  would 
have  been  documented  in  the  study. 

Since  this  product  is  intended  to  be 
used  in  a  diluted  form,  the  packaged 
form  contains  a  very  high  concentration 
of  flavoring  oils  The  CPSC  staff 
examined  this  aspect  and  concluded 
that  the  irritant  properties  of  this 
concentrated  flavoring  would  create 
unpleasant  or  painful  sensations.  118) 
CFSC's  Human  Factors  staff  have 
concluded  that  it  is  highly  unlikely  that 
children  would  ingest  a  significant 
quantity  of  the  product  by  means  of 
repeated  sprays.  1 18) 

Based  upon  all  of  the  above 
information,  the  Commission  has 
decided  that  this  rule  should  not  apply 
to  mouthwash  products  with 
nonremovable  pump  dispensers  that 
contain  at  least  7%  on  a  weight-to- 
vveight  basis  of  mint  or  cinnamon 
flavoring  oils,  that  dispense  no  more 
than  0.03  grams  of  absolute  ethanol  per 
pump  actuation,  and  that  contain  less 
than  15  grams  of  ethanol  in  a  single 
unit. 

Effective  Date 

The  proposed  rule  specified  that  the 
rule  should  become  effective  on  May  1. 
1995.  or  b  months  after  the  rule  is 
published  in  the  Federal  Register. 
whi(  hover  is  earlier.  A  number  of 
comments  were  received  opposing  an 
effective  date  any  earlier  than  May  1. 
1995.  This  issue  is  now  moot,  since  May 
1.  1995,  is  now  the  earlier  of  the  two 
dates.  The  time  needed  to  analyze  issues 
concerning  the  requested  exemption 
and  how  the  effective  date  should  apply 
to  special  situations,  described  below 


JMI 


prevented  earlier  publication  of  tht 
rule. 

Manufacturers  that  claim  to  bi? 
responsible  for  over  95%  of  the 
production  of  ethanol-cnntaining 


final 


mouthwash  are  committed  to  be  in 
(ompliance  by  May  1,  1995.  This 
commitment,  however,  was  baM'd  on 
there  being  no  change  in  the 
Commission's  PPPA  test  proto( ul.  I8l 
However,  the  Commission  has  proposed 
to  modify  the  test  protocol  by  whi(  h 
('RP  is  evaluated  in  order  to  make  the 
packaging  easier  for  adults  to  open 
(referred  to  as  •"senior-friendlv" 
packaging).  59  FR  1.1264  (March  21. 
1994).  Accordingly,  the  Commissions 
staff  contacted  five  companies  that  will 
be  subject  to  the  rule  for  mouthwash 
containing  ethanol  to  see  how  the 
possibility  that  the  PPPA  protocol  may 
be  amended  to  require  senior-friendly 
packaging  would  affect  these 
companies.  |20l 

Three  of  the  companies  contacted 
b«?!ong  to  the  groups  that  are  spon.sonng 
the  implementation  of  voluntary  CRP 
for  mouthwash  containing  ethanol  by 
May  1,  1995.  These  three  companies 
expect  to  have  their  products  in 
packaging  that  meets  the  present 
protocol  bv  that  date. 

One  of  the  other  companies  contacted 
originally  had  intended  to  comply  with 
the  rule  by  reducing  its  ethanol 
concentration  below  the  greater-than-5- 
percent  level  specified  in  the  first 
version  of  the  voluntary  program  and  in 
the  petition  to  the  Commission  When 
the  Commission  proposed  to  regulate  .3 
grams  or  more  in  a  single  package,  this 
manufacturer  was  no  longer  able  to 
comply  by  reducing  its  ethanol  content 
Thus,  this  manufacturer  had  a  late  start 
in  converting  to  CRP.  This  manufacturer 
now  estimates  that  it  mav  have  CRP  by 
)uly  1995.  [21] 

the  remaining  manufacturer 
contacted  recently  by  the  staff  is  a  small 
company  that  estimates  it  will  not  be 
ready  with  a  package  that  would  satisfy 
either  the  current  protocol  or  the 
proposed  senior-friendly  protocol  until 
December  1995.  The  company  states 
that  this  length  of  time  is  required 
because  it  must  change  its  bottle  molds, 
in  addition  to  its  capping  equipment,  in 
order  to  accept  either  current  or  sonior- 
friendly  CRP. 

All  five  of  these  companies  are  aware 
f)f  the  proposed  senior-friendly  protocol. 
None  of  these  companies  antii  ipates 
major  problems  from  a  subsequent 
regulation  requiring  CRP  to  be  senior- 
friendly.  Of  these  manufacturers,  one  is 
already  marketing  its  product  in  senior 
friendly  packaging,  which  it  is 
purchasing  from  a  supplier  Three 
others  intend  to  purchase  commercially 
available  CRP.  One  of  these  intends  In 
begin  production  by  May  1.  1995  The 
other  two  of  these  manufacturers  intend 
to  have  senior-friendly  packaging  in 
production  by  July  1995  and  nocombor 


1995;  respectively.  The  fifth  contacted 
manufacturer  is  developing  packages 
that  it  intends  to  ultimately  be  senior- 
friendly.  This  manufacturer  intends  to 
have  the  new  package  in  production  by 
May  1.  1995.  That  manufacturer  slates 
that,  if  its  design  is  not  senior-friendly 
iniliallv,  it  can  be  modified  to  be  so. 

None  of  the  manufacturers  contacted 
stated  that  it  would  have  to  design  an 
additional  package  if  there  are  changes 
to  the  CRP  protocol.  The  manufattunis 
contacted,  together  with  another 
manufacturer  known  to  be  marketing  ilv 
mouthwash  in  senior-friendly  CRP. 
represent  an  estimated  70  percent  of 
mouthwash  sales.  Thus,  it  appears  that 
the  possibility  of  changes  to  the  test 
protocol  to  ensure  that  CRP  is  senior- 
friendly  is  not  a  significant  factor  in  the 
choice  of  effective  dale  for  the  CRP 
standard  for  mouthwash  containing 
ethanol. 

The  Commission  has  learned  ol  a  lew 
Mnall  manufacturers  of  concentrated 
mouthwash  products,  marketed  in 
bottles  with  continuous-threaded  (CI) 
caps  One  of  these  manufacturers  filed 
a  late  ( omment  on  the  proposed  rule. 
1 13,  No.  CP94-2-9i  That  commenters 
product  contains  70%  ethanol  and  is 
marketed  in  2,4-,  8-  and  16-oz  sizes. 
The  other  manufacturers'  products  are 
believed  to  also  have  high  ethanol 
concentrations.  The  commenter 
expressed  concern  about  the  propoMnf 
Mav  1,  1995,  effective  date,  but  did  not 
expressly  ask  for  a  later  date  or  say  how 
long  it  would  take  to  convert  to  CRP 
Some  of  the  bottles  used  by  these 
manufacturers  can  use  existing  CR  irr 
senior-friendly  CR  caps  without 
modification;  others  will  require  a  long 
skirted  cap.  e.g..  a  415  finish,  to  fit  their 
existing  bottles.  il7]  For  the 
manufacturers  needing  a  long-skirleiJ 
cap,  a  major  CRP  manufacturer  has  s^id 
that  senior-friendly  caps  in  20mm. 
24mm.  and  28mni  sizes  with  a  long-skirt 
special  415  finish  have  been 
commercially  available  since  October 
1994.  Il7|  For  those  manufacturers  lh;it 
have  to  change  caps,  the  capping 
equipment  will  need  to  be  modified  to 
account  for  the  larger  diameter  of  the  CK 
cap.  This  is  not  a  complicated  or 
expensive  m<)difi(dtion.  117] 

The  only  known  manufacturer  nl  ihi 
oral  rinse  concentrate  that  will  be 
exempt  from  tlio  rule  if  marketed  in  a 
nonremovable  pump  has  indicated  th.it 
It  will  switch  to  a  crimped-f)n 
nonremovable  pump  in  July  1G9.T 
jTelephone  conversation,  Septembi  r  H 
1994.) 

After  (  onsidering  the  currently 
available  information,  the  Commission 
(  onchides  that  an  effective  date  of 
linserr  date  that  is  6  months  after 


publication),  which  is  6  months  after 
publication  of  the  final  rule,  is 
reasonable.  The  vast  majority  of 
manufacturers  are  committed  to  being  in 
compliance  before  this,  by  May  1,  1995. 
Tho  one  company  that  states  it  needs 
until  December  1995  to  comply  may  be 
able  to  do  so  much  sooner.  Moreover, 
this  company  may  have  sufficient 
inventory  to  cover  the  period  of  time 
between  the  effective  date  and  the  date 
complying  packaging  can  be  provided. 
Furthermore,  revenue  from  mouthwash 
dop  not  constitute  the  major  portion  of 
its|9ales. 

For  the  instances  where  modifications 
to  the  bottles  or  development  of  special 
caps  for  these  bottles  are  required,  the 
mainufacturers  may  not  be  able  to 
incorporate  them  into  production  bv 
luly  24,  1995.  In  this  event,  these 
mainufacturers  may  have  to  use  other 
bottle/cap  combinations  from  contract 
pa(jkagers  until  other  arrangements  can 
be  inade. 

Applicability  of  the  Effective  Date 

In  the  proposal,  the  effective  date 
would  apply  to  products  packaged  after 
the  effective  date.  A  commenter  requests 
thai  the  effective  date  should  apply  to 
products  shipped  on  or  after  that  date. 
The  commenler's  request  that  the 
effective  date  should  apply  to  the 
shipping  date  would  tend  to  reduce  anv 
potential  motivation  for  stockpiling 
noijcomplying  product  packaged  before 
the  effjective  date.  This  request  cannot 
be  granted,  however,  because  PPPA  §  8. 
15  U.S.C.  1471n,  mandates  "(nlo 
ispecial  packaging)  standard  shall  be 
effective  as  to  household  substances 
subject  to  this  Act  packaged  prior  to  the 
effective  date  of  such  final  regulation." 

Definition  of  "Single  Retail  Unit" 

The  proposal  specified  that  the  rule 
appUed  to  products  containing  3  g  or 
more  in  a  single  package.  The  proposal 
explained  that  the  "single  package"  to 
be  covered  by  the  rule  was  a  "single 
retail  unit."  A  commenter  stated  that  the 
term  "single  retail  unit"  should  be 
defined  as  "a  package  intended  to  be 
made  available  to  consumers  for  direct 
retail  purchase." 

The  use  of  the  term  "single  retail 
unit"  was  intended  to  clarify  that  a 
regulated  substance  supplied  in  a  retail 
package  which  contained  smaller 
packages  that,  considered  individually, 
would  not  be  subject  to  the  rule  because 
each  of  the  smaller  packages  contained 
less  than  the  regulated  amount,  would 
be  subject  to  the  CRP  standard  if  the 
total  amount  of  the  regulated  substance 
in  the  retail  package  exceeded  the 
regulated  amount.  The  proposal  did  not 


intend  to  limit  the  applicability  of  the 
standard  to  packages  sold  at  retail. 

In  view  of  this  comment,  the 
Commission  concludes  that  the  term 
"single  retail  unit"  is  confusing  in  this 
context.  Rather,  the  Commission 
considers  the  term  "package"  to  mean 
the  container  or  wrapping  in  which  a 
household  substance  is  supplied  for 
consumption,  use,  or  storage  bv 
individuals  in  or  about  the  household. 
This  includes,  but  is  not  limited  to,  anv 
package  intended  to  be  made  available 
to  consumers  for  retail  purchase.  This 
definition  is  not  intended  to  be  the  same 
as  the  statutory  definition  of 
"packaging"  at  PPPA  §2(3),  15  U.S.C. 
1471(3). 

Definition  of  'Household  Substance" 

A  commenter  contended  that 
"amenities"  do  not  fall  within  the 
definition  of  •'household  substance"  in 
15  U.S.C.  1471(2).  Amenities  are  small 
quantities  of  substances,  such  as  soap, 
shampoo,  or  mouthwash,  that  are  placed- 
in  hotel  rooms  or  other  accommodations 
for  use  by  the  room's  occupants.  If  the 
commenters  contention  were  correct, 
amenities  would  not  be  subject  to  an 
otherwise  applicable  PPPA  standard. 

The  PPPA's  definition  of  household 
substance  includes  "anv  substance 
which  is  customarily  produced  or 
distributed  for  sale  for  consumption  or 
use  •   *   *  by  individuals  in  or  about  the 
household  and  which  is  *   *   *  a 
hazardous  substance  as  [defined  in  the 
Federal  Hazardous  Substances  Act 
("FHSA")1  •   *   •  [or]  a  food.  drug,  or 
cosmetic  [as  defined  in  the  Federal 
Food,  Drug,  &  Cosmetic  Act)."  PPPA 
§2(2).  15  U.S.C.  1471(2).  Mouthwash 
subject  to  the  proposed  rule  clearly  is 
either  a  hazardous  substance  or  a  drug 
or  cosmetic.  How  the  other  elements  of 
this  definition  apply  to  mouthwash 
distributed  as  amenities  in  hotel  rooms 
is  discussed  below. 

1.  Mouthwash  amenities  are  "sold" 
for  use  by  individuals.  If  a  hotel 
purchases  prepackaged  units  of 
mouthwash  to  place  in  hotel  rooms, 
such  packages  clearly  are  sold  to  the 
hotel  for  use  by  individuals.  In  the 
unlikely  event  that  hotel  employees 
repackage  mouthwash  from  a  larger 
container  to  a  smaller  one  to  be  left  in 
the  room,  the  mouthwash  is 
nevertheless  sold  to  the  hotel  for  use  by 
individuals  since  only  individuals  can 
use  mouthwash.  In  addition,  the 
mouthwash  amenity  can  be  viewed  as 
being  sold  to  the  hotel  occupants,  since 
the  amount  paid  by  the  hotel  guests  for 
lodging  also  pays  for  providing  the 
mouthwash. 

2.  Items  used  in  hotel  rooms  are  used 
"in  or  about  the  household."  One 


definition  of  the  term  household  is  "the 
home  and  its  affairs."  "Home"  in  turn 
is  defined  as  "the  house,  apartment, 
etc.,  where  one  lives  or  is  living 
temporarily:  living  quarters."  Webster's 
New  World  Dictionary.  Hotels  and  othtT 
places  that  provide  amenities  are  places 
where  people  live,  however  temporarily 
Therefore,  hotels  are  households. 

Another  definition  of  household  is 
"those  who  dwell  under  the  same  roof 
and  compose  a  family:  A  domestic 
establishment:  specif:  .\  social  unit 
comprised  of  those  living  together  in  the 
same  dwelling."  Webster's  Third  New 
International  Dictionary  of  the  English 
Language  Unabridged.  1986  Ed. 
(  "Webster's  Unabridged").  Thus,  under 
this  definition,  a  household  refers  to  a 
group  of  people  rather  than  to  anv 
particular  type  of  building.  Accordingly, 
if  a  hotel  rents  rooms  where  more  than 
one  member  of  a  household  mav  stav  at 
a  time,  amenities  used  in  those  rooms 
are  used  ""in  or  about  the  household." 

The  Commission "s  regulations  under 
the  FHS.A  stale  that  an  "article  is 
suitable  for  use  in  or  around  the 
household*   *    *  (if)  under  any 
reasonpit)ly  foreseeable  condition  of 
purcha.se,  storage  or  use  the  article  may 
be  found  in  or  around  a  dwelling."  lli 
C.F.R.  1500.3(c)(10)(i).  The  term 
"dwelling  '  means  "a  building  or 
construction  used  for  residence: 
ABODE.  HABITATION."  Webster's 
Unabridged.  This  term  is  not  limited  to 
a  permanent  home  or  primary  residence. 
Thus,  the  Commission's  rules  lend 
support  to  the  interpretation  that  items 
used  in  hotels  are  used  "in  or  about  the 
household."' 

Finally,  even  if  a  hotel  room  were  not 
a  household,  it  is  customary,  and 
expected,  that  amenities  will  be 
removed  from  hotel  rooms  by  guests  for 
use  at  home.  Thus,  for  this  independent 
reason,  amenities  are  "customarily 
produced  or  distributed  for  sale  for 
consumption  or  use  *   *   *  in  or  about 
the  household." 

For  the  reasons  given  above,  the 
Commission  concludes  that  amenities 
supplied  in  hotel  rooms  and  the  like  are 
household  substances,  as  that  term  is 
used  in  the  PPPA. 

0.  Statutory  Considerations 

1 .  Hazard  to  Children 

As  noted  above,  the  toxicity  data 
concerning  children's  ingestion  of 
ethanol-containing  mouthwash 
demonstrate  that  the  amount  ot  ethanol 
in  available  mouthwash  preparations  is 
sufficient  to  cause  serious  illness  and 
injury  to  children.  These  mouthwash 
preparations  are  readily  available  to 
children.  Even  though  the 
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inMniifn<:turers  of  these  mouthwashes 
thai  are  infimbcrs  of  the  NOMA  and 
OTA  will  vDluntariiy  use  CRP  for  their 
priwlurts.  lh«  Commission  cnm;iudes 
that  a  regulation  is  ntseded  to  ens\ire 
that  mouthwash  will  be  placed  in  CMP 
by  all  mouthwash  paiJcagers.  In 
addition,  the  regulation  will  enable  tlie 
Commission  to  enforce  the  CRP 
requirement  and  ensure  that  effe«tive 
CRP  is  used. 

Pursuant  to  section  3(a)  of  the  PPPA. 
15  n.S.C.  1472(a),  the  Commission  finds 
that  the  ik'gree  and  nature  of  the  hazard 
to  children  from  ingesting  ethanol- 
tonlaiuing  mouthwashes  is  such  that 
spec  ial  packaging  is  required  to  protect 
«.hil<lriMi  from  s*!rious  illness.  The 
Commission  bases  this  finding  on  the 
toxic  natuP'  of  such  mouthwashes, 
described  itbovi'.  the  accessibility  of 
such  prrtparalions  to  children  in  the 
home,  and  the  existing  intident  data 
involving  ingestions  by  young  c  hildren. 

2.  Ttu  hniiiil  yfnaibility.  Prtutirnbility, 
and  Appropri'.itf^noss 

[1"|  In  issuing  a  standard  forspet  iai 
packaging  under  the  FPPA.  the 
("ommission  is  required  bv  .section 
..•i(.i)(2)  of  the  PPPA,  15  l.'.S.C. 
1472(a)(2).  to  find  that  the  special 
packaging  is  "technically  feasible, 
practicable,  and  appropriate."  Technical 
feasibility  exists  when  tec  bnology  exists 
to  produce  packaging  that  conforms  to 
the  standards.  Practicability  means  that 
special  packaging  complying  with  the 
.standards  can  utilize  modem  mass 
produi;tion  and  assembly  line 
techniques.  Appropriateness  exists 
when  packaging  complying  with  the 
standards  will  adequately  protect  the 
integrity  of  the  substance  and  not 
interfere  with  the  intended  storage  or 


use. 

CRP  are  mass  produced  for  products 
that  contain  ethanol  and  have  similar 
projjerlies  to  mouthwashes.  Two 
industry' groups  have  indicated  that 
their  members  would  have  CRP  for  on»; 
size  of  their  mouthwashes  by  August  31, 
1994.  with  their  entire  lines  converted 
by  May  1.  1995.  In  addition,  one  major 
manufacturer  of  mouthwash  has 
introduced  a  popular  size  of  its  product 
in  packaging  that  is  not  only  child 
resistant,  but  is  easier  for  adult 
consumers  (and  especially  older  adults) 
to  open.  Therefore,  the  Commission 
coni:ludes  that  CRP  for  mouthwashes  is 
t(!chnically  feasible,  prartirahle.  and 
appropriate. 

.7.  Other  Considerations 

In  establishing  a  special  packaging 
star»dard,  section  3(b)  of  the  PPPA,  15 
II..S.C  1472(b),  requires  tlw?  C^)mni»ssi«»n 
to  consider  the  folk>w>ng: 


a.  Th*  reasonablejiess  (if  the  standard; 

b.  Available  scientific,  medical,  and 
engineering  data  concerning  special 
packaging  and  concerning  childhood 
accidental  ingestions,  illnes-s.  and  injur} 
caused  by  household  substances; 

c.  The  manufacturing  practrcwsoi 
industries  affected  by  the  PPPA;  and 

d.  The  nature  and  use  of  the 
household  substance.  15  U.S.C.  1472(b). 

These  items  have  beej>  consiih?red 
with  respect  to  the  various 
determinations  made  in  this  notice,  and 
the  Commission  finds  no  basis  for 
concluding  that  the  rule  is 
unreasonable. 

E.  Effective  Date 

The  PPPA  provides  that  no  regulation 
shall  lake  effect  sooner  than  180  days  or 
later  than  one  year  from  the  date  such 
regulation  is  issued,  except  that,  for 
good  cause,  the  Oimmission  may 
e.stablish  an  earlier  effective  date  if  it 
determines  an  earlier  date  to  1)*  in  the 
public  interest.  15  U.S.C.  1471n. 

As  discussed  above  in  Section  C  of 
this  notice,  the  Commission  has 
established  the  effective  date  for  this 
rule  as  July  24. 1995,  whicii  is  fi  months 
after  publication  of  the  final  nde. 

F.  Regulator)'  Flexibility  Act 
Certification 

When  an  agency  undertakes  a 
rulemaking  procjjeding,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  ft  seq.. 
generally  requires  the  agency  to  prepare 
proposed  and  final  regulatory  flexibility 
analyses  describing  the  impati  of  the 
rule  on  small  businesses  and  other  small 
entities.  The  purpose  of  the  Regulatory 
Flexibility  Act,  as  stated  in  .section  2(b) 
(5  U.S.C.  602  note),  is  to  require 
agen(.ies.  consistent  with  their 
objet.tives,  to  fit  the  requirements  of 
regulations  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
the  regulations.  Section  605  of  the  .\c\ 
provides  that  an  agency  is  not  required 
to  prepare  a  regulatory  flexibility 
analysis  if  the  head  of  an  ageiuiy 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Cx)mmission's  Directorate  for 
Economics  prepared  an  economic 
assessment  of  this  rule  to  require  special 
packaging  for  mouthwash  preparations 
with  3  g  or  more  of  ethanol  in  a  single 
package,  (llil  Based  on  this  assessment, 
the  Commission  concludes  that  sucJi  a 
requirement  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses  or  other 
small  entities  beiause  of  the  widespread 
iM;ceptance  of  the  voluntary  (-RP 
program.  (^RP  fcir  mouthwash 


pn^parations  is  readily  available  at  a 
relatively  low  in«:remt?nlal  cost,  and  the 
PPPA  permits  manufacturers  to  market 
preparations  in  one  non-CR  size.  The 
relatively  low  costs  of  CRP  should  not 
lie  a  burden  to  current  small  business 
inanufa«:turers  or  an  entry  burden  for 
future  marketers.  Manufacturers  are 
given  enough  lime  to  use  up  existing 
supplies  of  non-CRP  and  to  obtain 
suitable  C:RP  and  incorporate  Its  use 
into  their  packaging  lines. 

Individual  firms  and  associations 
representing  businesses  affected  by  the 
proposed  rule  commented  that  impacts 
would  not  be  signif:i:aiit  as  long  as  the 
effective  date  was  no  sooner  than  May 
1 .  1995,  and  there  was  no  change  in  tin* 
PPPA  test  protocol.  That  date  was 
originally  proposed  by  the  in»lustry 
trade  association  in  a  voluntary  program 
to  provide  CRP  for  mouthwasfi;  the  d;it«» 
was  based  on  the  length  of  time 
determined  by  the  members  to  be 
reasonable  and  workable.  Many 
commenters  advised  the  Commission 
that  an  effectivfi'daleof  May  1.  1995. 
would  allow  sufficient  time  to  f  omplele 
package  development,  modify 
equipment,  conduct  protocol  and 
stability  testing,  and  implement 
marketing  programs. 

The  Commission  has  decidc<I  to 
exempt  from  this  regulation  mouthwash 
products  using  nonremovable  pumps 
that  contain  at  least  7%  on  a  weighl-to- 
weight  basis  of  mint  or  cinnamon 
flavoring  oils,  that  dispense  no  more 
than  0.03  g  of  absolute  ethanol  per 
pump  actuation,  and  that  contain  less 
than  15  g  of  ethanol  in  a  single  unit. 
This  will  potentially  reduce  the  ad\'crsr 
impacts  of  the  rule.  However,  the  only 
known  manufacturer  of  a  product  that 
would  qualify'  for  the  exemption,  except 
that  its  current  pump  is  removable,  is 
not  a  small  entity.  [Manufacturing  U.SA. 
2nd  Ed.  (1992),  Gale  Research,  Detroit, 
p.  677.) 

Based  on  a  comment  to  the  pro|K)sal. 
the  Commission  has  learned  that  there 
are  about  four  or  five  small  businesses 
that  market  mouthwash  produrts  that 
will  need  CRP.  If  these  marketers  do  not 
reformulate  to  eliminate  ethanol  from 
their  products,  they  may  incur 
in«  remental  costs  for  CRP.  compared  to 
the  non-CRP  now  used.  They  may  also 
incur  costs  to  modif\'  equipment  to 
accommodate  new  packaging 
«;oinponents.  However,  these  costs  are 
not  expected  to  be  high.  In  any  event, 
the  Commission  could  grant  a 
temporary  enforcement  exemption  to 
companies — in  this  case,  most  likely 
only  a  few  small  companies — who 
demonstrate  that,  despite  reasonable 
efforts,  they  are  unable  to  meet  the 
effect  i  VI*  date. 


kc 
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Accordingly,  for  the  reasons  given 
above,  the  Commission  concludes  that 
the  number  of  small  entities  that  market 
products  subject  to  the  rule  requiring 
special  packaging  for  mouthwashes 
cotitaining  3  g  or  more  of  ethanol  is  not 
substantial.  Also,  the  economic  effects 
oUiSuch  firms  will  not  be  significant. 

G.  Environmental  Considerations 

Pursuant  to  the  National 
Environmental  Policy  Act,  and  in 
accordance  with  the  Council  on 
Eniaronmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission  has  assessed 
the  possible  environmental  effects 
associated  with  the  Poison  Prevention 
Packaging  Act  (PPPA)  packaging 
requirements  for  ethanol-containing 
products.  [4] 

The  Commission's  regulations  at  16 
CFR  1021.5(c)(3)  state  that  rules 
requiring  special  packaging  for 
-  consumer  products  normally  have  little 
or  no  potential  for  affecting  the  human 
environment.  Analysis  of  the  impact  of 
this  rule  indicates  that  CRP  for  these 
mouthwash  preparations  will  have  no 
significant  effects  on  the  environment. 
This  is  because  the  rule  will  not 
significantly  increase  the  total  amount 
of  CRP  in  use  and,  in  any  event,  the 
manufacture,  use,  and  disposal  of  CRP 
presents  the  same  environmental  effects 
as  do  the  currently  used  non-CRP. 

Therefore,  because  the  rule  will  have 
no  adverse  effect  on  the  environment, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  16  CFR  Part  1700 

Consumer  protection.  Drugs,  Infants 
and  children.  Packaging  and  containers, 
PoLson  prevention,  Toxic  substances. 

For  the  reasons  given  above,  the 
Commission  amends  16  CFR  part  1700 
as  follows: 

PART  1700— [AMENDED] 

1. (The  authority  citation  for  part  1700 
continues  to  read  as  follows: 

Authority:  Pub.  L.  91-601.  .sees.  1-9.  84 
Slat.  1670-74.  15  U.S.C.  1471-76.  Sees. 
1700il  and  1700.14  also  issued  under  Pub.  L. 
92-5ra,  sec.  30(a),  88  Stat.  1231.  15  U.S.C. 
2079U). 

2.|Section  1700.14  is  amended  by 
adding  new  paragraph  (a)(22),  reading 
as  follows  (although  unchanged,  the 
introductory  text  of  paragraph  (a)  is 
included  below  for  conte.xt): 

§1700.14    Substances  requiring  special 
packaging. 

(a)  Substances.  The  Commission  has 
determined  that  the  degree  or  nature  of 


the  hazard  to  children  in  the  availability 
of  the  following  substances,,  by  reason  of 
their  packaging,  is  such  that  special 
packaging  is  required  to  protect  children 
from  serious  personal  injury  or  serious 
illness  resulting  from  handling,  using, 
or  ingesting  such  substances,  and  the 
special  packaging  herein  required  is 
technically  feasible,  practicable,  and 
appropriate  for  these  substances: 
•        *        *        •        * 

(22)  Mouthwash.  Except  as  provided 
in  the  following  sentence,  mouthwash 
preparations  for  human  use  and 
containing  3  g  or  more  of  ethanol  in  a 
single  package  shall  be  packaged  in 
accordance  with  the  provisions  of 
§  1700.15  (a),  (b).  and  (c).  Mouthwash 
products  with  nonremovable  pump 
dispensers  that  contain  at  least  7%  on 
a  weight-to-weight  basis  of  mint  or 
cinnamon  flavoring  oils,  that  dispense 
no  more  than  0.03  grams  of  absolute 
ethanol  per  pump  actuation,  and  that 
contain  less  than  15  grams  of  ethanol  in 
a  single  unit  are  exempt  from  this 
requirement.  The  term  "mouthwash" 
includes  liquid  products  that  are 
variously  called  mouthwashes, 
moulhrinses,  oral  antiseptics,  gargles, 
fluoride  rinses,  anti-plaque  rinses,  and 
breath  fresheners.  It  does  not  include 
throat  sprays  or  aerosol  breath 
fresheners. 
•        »        •        »        • 

Dated:  January  18,  1995. 
Sadye  E.  Dunn, 

Secretary:  Consumer  Product  Safety 
Commission. 
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ECSS,  to  Ronald  L  Medford,  EXHR. 
"Economic  Effects  of  an  Earlier  Effective  Date 
for  CR  Packaging  of  Mouthwash  Preparations 
Containing  Ethanol.  ■  April  6.  1994. 

7.  Briefing  memorandum  from  lacqueline 
N.  Ferrante.  Ph.D..  HSPS.  to  the  Commission. 
"Proposed  Special  Packaging  Standard  for 
Mouthwash  Products  with  Ethanol."  with 
Tabs  A-E.  April  11.  1994. 

8.  NDMA/CTFA  Joint  Voluntary  Program 
on  Child  Resistant  Packaging  for  Alcohol 
Containing  Mouthwashes  (Revised). 

9.  Memorandum  from  Jacqueline  Ferrante. 
Ph.D..  HSPS,  to  the  Commission.  "Revised 
industrv'  voluntar\'  program  for  child- 
resistant  packaging  of  mouthwashes  with 
ethanol."  April  21.  1994. 

10.  Memorandum  from  Harleigh  Ewell. 
GCRA.  to  the  Commission,  transmitting  a 
revised  Federal  Register  notice.  April  21 
1994. 

11.  Letter  from  Eric  A.  Rubel.  CPSC" 
General  Counsel,  to  Ms.  Doris  S.  Freedman. 
Acting  Chief  Counsel  for  Advocacy.  Small 
Business  Administration.  U-ansmitting 
Regulatory  Flexibility  Act  finding.  Mav  4. 
1994. 

12.  Proposed  rule,  59  FR  24386  (Mav  1 1 
1994). 

13.  Public  comments  on  proposed  rule. 
Nos.  CP94-2-1  through  CP94-2-9. 

14.  Memorandum  from  Dr.  Terry  Kissinger. 
EPHA.  to  Jacqueline  Ferrante.  Ph.D.. USPS, 
"Update  of  injury  Data  Related  to  the 
Toxicity  of  Ethanol-Containing  Mouthwash." 
September  1.  1994. 

15.  Letter  from  David  J.  Aupperlee.  Amway 
Corporation,  to  Jacqueline  Ferrante,  Ph  D.. 
requesting  an  e.xemption  for  Amway  Glister 
Anti-Plaque  Oral  Rinse  (contains  some 
claimed  confidential  information).  October 
19.  1994. 

16.  Memorandum  from  .Marcia  P  Robins. 
ECSS.  to  lacqueline  Ferrante.  Ph.D..  HSPS. 
"Final  Regulatory  Flexibility  .Analysis.  Cbild- 
Resistant  Paekagmg  for  Mouthwash 
Containing  Ethanol."  October  27.  1994. 

17.  Memorandum  from  Charles  Wilbur. 
HSPS.  "Technical  Feasibility.  Prni '  <  ibility. 
and  Appropriateness  Dete.-miitatioi,  tor  the 
Fmal  Rule  to  Require  Child-Resistant 
Packaging  for  .Mouthwash  Preparations 
Containing  Ethanol.  '  November  1.  1994. 

18.  Memorandum  from  Catherine  ,\. 
Sediiey.  EPHF.  to  Jacqueline  Ferrante.  PhD  . 
HSPS.  "Request  for  Exemption  from  - 
Requirements  for  Special  Packaging  !ur 
Mouthwash,"  November  17.  1994. 

19.  Briefing  paper  from  Jacqueline 
Ferrante.  PhD  .  HSPS.  to  the  C-ommission. 
with  Tabs  A-G.  November  29.  1994 

20.  Memorandum  from  Jncqueiine 
Ferrante,  Ph.D..  to  the  Commission. 
"Supplemental  information  concerning  a 
PPPA  requirement  for  mouthwash  w  ith 
ethanol."  December  12.  1994. 

21.  Letter  from  Georga.^ndrassy.  L)»jp 
Corporation,  to  Sadye  Dunn,  Secretan.'  of  the 
CPSC.  .November  14.  1994. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  918 

Louisiana  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Inferior. 

ACTION:  Final  rule;  approval  of 

aiuemlment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Louisiana  regulatory 
program  (hereinafter  referred  to  as  the 
•"Louisiana  program")  under  the  Surface 
Mining  (xintrol  and  Reclamation  Act  of 
1977  (SMCRA).  Louisiana  proposed 
revisions  to  its  rules  and  provided  a 
clarifying  policy  statement,  both  of 
which  pertain  to  revegetation  success 
standards  on  reclaimed  land  developed 
for  use  as  forestry.  The  amendment  is 
intended  to  revise  the  Louisiana 
program  to  bo  consistent  with  the 
corresponding  Federal  regulations. 
EFFECTIVE  DATE:  Januarj'  24,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Monc  rinf.  telephone:  (OIB) 
.581-«430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  lx>uisiana 
Program 

On  October  10,  1980,  the  Sm.retary  of 
the  Interior  conditionally  approved  the 
Louisiana  program.  General  background 
information  on  the  Louisiana  program, 
including  tlie  Secretary's  findings,  the 
dispo.sition  of  comments,  and  ihe 
conditions  of  approval  of  the  Louisiana 
program  can  be  found  in  the  October  10, 
1980,  Federal  Register  (45  FR  67340). 
SubseqiK  lit  actions  concerning 
Louisiana's  program  and  program 
amendnipnts  can  be  found  at  .10  TFR 
yia.l.'iand  918. Ifi. 

II.  Proposed  Amendment 

By  letter  dated  November  2, 1994. 
Louisiana  submitted  a  proposed 
amendment  to  its  program  pursuarit  to 
SMCRA  (administrative  record  No.  LA- 
351).  Louisiana  submitted  the  proposed 
amendment  in  response  to  die  require«l 
program  amendments  at  30  C!FR  918.16 
(a)  ami  (b).  The  provision  of  the 
Louisiana  Surface  Mining  Regulations 
(LSMR)  that  Louisiana  proposed  to  ' 
revi.se  was  LSMR  5423.B.4.a,  rx)ncemjng 
standards  for  success  of  revegetation  at 
final  bond  release  on  reclaimed  lands 
developed  for  forestry.  Louisiana  also 
proposed  an  associated  Policy 
Statement  No.  FS-5.  Revegetation 
Success  Standards  for  Tme  and  Shrub 


Stocking  on  Lands  With  a  Poslmining 
Land  Use  of  Forestry.  In  addition, 
Louisiana  proposed  to  recodify  LSMR 
53101  through  53139  as  LSMR  5401 
through  5439.  and  LSMR  67101  through 
67139  as  LSMR  6801  through  6839. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  November 
23,  1994.  Federal  Register  (59  FR 
60342).  provided  an  opportunity  for  a 
public  hearing  or  meeting  on  its 
substantive  adequacy,  and  invited 
public  comment  on  its  adequacy 
(administrative  record  No,  LA-351.02). 
Because  no  one  requested  a  public 
hearing  or  meeting,  none  was  held.  The 
public  comment  period  ended  on 
December  23, 1994. 

in.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.15  and  732.17.  finds  that  the 
proposed  program  amendment 
submitteti  by  Louisiana  on  November  2, 
1994.  is  no  less  effective  than  the 
corresponding  Federal  regulations. 
Accordingly,  the  Director  approves  the 
proposed  amendment. 

1.  Nonsubstantive  Revisions  to 
Louisiana's  Rules 

Louisiana  proposed  revisions  to  the 
following  previously-approved  rules 
that  are  nonsubstantive  in  nature. 

a.  Recodification  of  Louisiana's  rules. 
In  order  to  be  consistent  with  the 
Louisiana  State  Code,  Louisiana 
proposed  recodification  of  segments  of 
its  rules.  In  Chapter  53,  permanent 
program  performance  standards  for 
surface  mining  activities,  LSMR  53101 
through  53139  were  recodified  as  LSMR 
5401  through  5439.  In  Chapter  67, 
special  rules  applicable  to  surface  coal 
mining  review  hearings  and  appeals, 
LSMR  67101  through  671  ?o  .vore 
recodified  as  LSMR  6801  turough  6839. 
No  revisions  of  the  text  of  these  rules, 
with  the  exception  of  those  discusse<i  in 
finding  No.  2  below,  were  proposed  by 
Louisiana. 

Because  the  proposed  recodification 
is  nonsubstantive  in  nature,  the  Dire«  tor 
finds  that  the  recodification  dmss  not 
cause  Louisiana's  ndes  at  LSMR  5401 
through  5439  and  LSMR  6801  through 
6839  to  be  less  effective  than  the 
counterpart  Federal  regulations  at  30 
CFR  Fart  816  and  the  Federal 
administrative  procedures  at  43  CFR 
Part  4.  The  Director  approves  the 
recodification. 

b.  LSMR  54233.4.  At  LSMR  5423.B.4, 
Louisiana  proposed  to  delete  the  phrase 
"technical  documents."  LSMR 
5423.B.4.a  (discussed  below)  specifies 
technical  success  standards  fur  areas 
developed  for  forestry  At  L.SMR 


5423.B.1  through  3.  for  land  uses  other 
than  commercial  forestry,  an  applicant 
is  given  the  option  of  developing 
revegetation  success  standards  from 
reference  areas,  historic  records,  or 
technical  documents.  Because 
Louisiana,  at  LSMR  5423.B.4,  does  not 
allow  for  the  development  of  success 
standards  based  on  technical 
documents,  the  proposed  deletion  of  the 
phrase  "technical  documents"  is  an 
editorial  revision  that  eHminates 
confusion. 

Because  this  proposed  revision  Is 
nonsubstantive  in  nature,  the  Director 
finds  that  this  proposed  rule  is  no  le.ss 
effective  than  the  counterpart  Federal 
regulations  at  30  CFR  816.116(b)(3).  The 
Director  approves  this  rule. 

2.  LSSm  5423.B.4.a  and  Policy 
Statement  PS-5,  Standards  for  Sucf.vss 
of  Revegetation  at  Final  Bond  Release 
on  Reclaimed  Lands  Developed  for  Use 
as  Forestry 

At  30  CFR  918.16(a).  OSM  required 
that  Louisiana  revised  LSMR  5423.B.4.a 
(previously  codified  as  53123.B.4.a).  or 
otherwise  modify  its  program,  to  require 
that  trees  and  shrubs  that  will  be  used 
in  determining  the  success  of  stocking 
and  the  adequacy  of  the  plant 
arrangement  shall  (1)  have  utility  for  the 
approved  postmining  land  use  and  (2) 
be  heahhy.  At  30  CFR  918.16(b),  O.SM 
required  that  Louisiana  revise  LSMR 
5423.B.4.a,  or  otherwise  modify  its 
program,  to  either  (1)  clarify,  by  policy 
statement,  that  proposed  LSMR 
5423.B.4.a  requires  that  100  percent 
(i.e.,  all  countable  stems)  of  the  trees 
nuKstbe  in  place  for  a  minimum  of  60 
percent  of  the  responsibility  period  or 
(2)  add  the  requirement  that  at  least  80 
percent  of  the  trees  and  shrubs  used  to 
determine  success  of  revegetation  shall 
have  been  in  place  for  60  percent  of  the 
applicable  minimum  period  of 
responsibility  (finding  Nos.  l.bami  l.«', 
59  FR  481 71 !  September  20,  1994). 
Louisiana's  proposed  revisions  in 
response  to  these  required  amendmcnls 
are  discussed  b(?lovv. 

a.  LSMR  .'i423.B.4.a.  Louisiana 
proposed  to  revise  LSMR  5423.B.4.a  by 
adding  the  requirements  that  the  trees 
that  will  he  use«l  in  determining  the 
success  of  stocking  and  the  adequacy  ot 
the  plant  arrangement  shall  (1)  "have 
utility  for  the  approved  postmining  land 
use"  and  (2)  "lie  healthy." 

The  Federal  regulations  at  30  CJ-'H 
816.1 16(b)(3)(ii)  include  the 
requirements  that  the  trees  and  shrubs 
used  in  determining  the  succe.ss  of 
slocking  and  the  adequacy  of  the  plant 
arrangement  shall  (1)  have  utility  for  Ihe 
approved  postmining  land  ijse  and  (2) 
he  healthy. 
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The  Director  finds  that  Louisiana's 
i)l-oposed  revision  of  LSMR  5423.B.4.a  is 
substantively  identical  to  and  no  less 
effective  than  the  Federal  regulaUons  at 
30  CFR  816.1 16(b)(3)(ii)  in  meeting 
SMCRA 's  requirements.  Therefore,  the 
Director  approves  the  proposed 
nevisions  and  removes  the  required 
amendment  at  30  CFR  918.16(a). 

b.  Policy  Statement  PS-5.  Louisiana's 
existmg  fcSMR  5423.B.4.a  requires  that 
the  technical  success  standards  for 
rovegetation  success  on  lands  reclaimed 
for  use  as  forestry  shall  be  450  well- 
distributed  free  to  grow  live  pine  trees 
per  acre  of  the  same  age  or  250  well- 
distributed  live  hardwood  trees  per  acre 
of  the  same  age  and  the  countable  stems 
shall  be  a  minimum  of  3  years  old. 

Louisiana  proposed  Policy  Statement, 
I'S-5,  Revegetation  Success'Standards 
for  Tree  and  Shrub  Stocking  on  Lands 
u'llh  a  Postmining  Land  Use  of  Forestn.', 
to  clarify  that  the  requirements  in  LSMR 
5423.B.4.a  mean  that  100  percent  (i.e., 
all  countable  stems)  must  be  in  place  for 
a  minimum  of  60  percent  of  the 
responsibility  period  (i.e..  3  of  the  5  year 
minimum  period  of  responsibility). 
The  Federal  regulations  at  30  CFR 
816.116{b)(3)(ii)  include  the 
requirement  Uiat,  at  the  time  of  bond 
release,  at  least  80  percent  of  the  trees 
and  shrubs  used  to  determine  such 
sutxress  shall  have  been  in  place  for  60 
percent  of  the  applicable  minimum 
period  of  responsibility. 

The  Director  finds  that  Louisiana's 
proposed  LSMR  5423.B.4.a.  as  clarified 
by  its  Policy  Statement  PS-5.  is  no  less 
effective  than  the  Federal  Regulations  at 
30  CFR  816.116(b)(3)(ii)  in  meeting 
SMCRA 's  requirements.  Therefore,  the 
Director  approves  the  proposed  Policy 
Statement  PS-5  and  removes  the 
required  amendment  at  30  CFR 
918.16(b). 
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IV.  Summary  and  Disposition  of 
Coimnents 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 
received  by  OSM,  and  OSM's  response 
to  them. 

/.  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment,  but  none  were 
received. 

2.  Federal  Agency  Comments 

Purusant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Louisiana  program 
(administrative  record  No.  LA-351.01). 


The  U.S.  Bureau  of  Mines  responded 
on  November  30,  1994,  that  it  had  no 
comments  (administrative  record  No 
LA-351.03). 

The  U.S.  Army  Corps  of  Engineers 
responded  on  December  1.  1994.  that 
the  proposed  amendment  was 
satisfactory  (administrative  record  no 
LA-351.04). 

The  U.S.  Fish  and  Wildlife  Service 
responded  on  December  2,  1994.  that  it 
had  no  objection  to  implementation  of 
the  proposed  amendment 
(administrative  record  No.  LA-351.05) 

The  U.S.  Natural  Resources 
Conservation  Service  (NRCS)  responded 
on  December  9.  1994.  that  Louisiana's 
requirement  for  70  percent  ground  cover 
IS  5  percent  below  the  NRCS  standard 
for  ground  cover  of  75  percent 
(administrative  record  No.  LA-351.08). 
Louisiana's  requirement  at  LSMR 

^u  ^n'^'*'^'  *^^'  vegetative  ground  cover 
shall  not  be  less  than  70  percent,  was 
previously  approved  by  OSM  (57  FR 
48726.  October  28.  1992).  Louisiana's 
existing  LSMR  5417.A.4.  applicable  to 
revegetation  on  land  reclaimed  for  any 
use.  requires  that  a  vegetative  cover  be 
established  that  is  capable  of  stabilizing 
the  soil  surface  from  erosion.  Therefore 
the  requirement  for  70  percent  ground 
cover  on  land  developed  for  forestry  is 
a  minimum  standard  that  must  be 
increased  if  it  is  insufficient  to  control 
erosion.  In  addition,  Louisiana  requires 
at  LSMR  5421. A  that  suitable  mulch  and 
other  soil  stabilizing  practices  shall  be 
used  on  all  regarded  and  topsoiled  areas 
to  control  erosion,  promote  germination 
of  seeds,  or  increase  the  moisture 
content  of  soil.  LSMR  5417.A.4  and 
LSMR  5421. A  are  no  less  effective  than 
the  requirements  of  the  counterpart 
Federal  regulations  at.  respectively  30 
CFR  816.111(a)(4)  and  816.114.  The 
federal  regulations  at  30  CFR 
816.116(b)(:3)(iii)  require,  for  areas  to  be 
developed  for  forestry,  that  vegetative 
ground  cover  shall  not  be  less  than  that 
required  to  achieve  the  approved 
postmining  land  use.  Louisiana's 
standard  for  ground  cover  at  LSMR 
5423. B. 4. a.  in  conjunction  with  the 
requirements  at  LSMR  5417.A.4  and 
LS.MR  5421. A.  is  consistent  with  and  no 
less  effective  in  meeting  SMCRA 's 
requirements  than  the  Federal 
regulations  at  30  CFR  816.116(b)(3)(iii). 
Therefore,  the  Director  is  not,  in 
response  to  this  comment,  requiring  that 
Louisiana  revise  the  standard  at  LSMR 
5423.B.4.a  for  ground  cover  on  areas  to 
be  developed  for  forestr>'. 


concurrence  of  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.]  ortheClean 
Air  Act  (42  U.S.C.  7401  et  seq.]. 

None  of  the  revisions  that  Louisiana 
proposed  to  make  in  its  amendment 
pertain  to  air  or  water  quality  standards 
Therefore.  OSM  did  not  request  EPA's 
concurrence. 

Pursuant  to  732.17(h)(ll)(i).  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (administrative 
record  No.  LA-351.01).  EPA  responded 
on  December  8.  1994.  that  it  had  no 
objections  to  OSM's  approval  of  the 
proposed  amendment  (administrative 
record  No.  LA-351.07). 

4.  State  Historic  Preser\'ation  Officer 
ISHPOJ  and  the  Advisor\-  Council  on 
Historic  Presenation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  SHPO  and  ACHP 
(administrative  record  No.  LA-351.01). 
ACHP  did  not  respond  to  OSM's 
request.  The  SHPO  responded  on 
December  8,  1994.  diat  it  had  no 
comments  (administrative  record  No 
LA-351.06). 
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3.  Environmental  Protection  Agency 
(EPA I  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
OSM  is  required  to  solicit  the  written 


V,  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  Louisiana's  proposed 
amendment  as  submitted  on  November 
2,  1994. 

The  Director  approves,  as  discussed 
jn:  finding  No.  l.a.  recodification  of  a 
segment  of  Louisiana's  rules:  finding 
No.  lb,  a  nonsubstantive  editorial 
revision  at  LSMR  5423.B.4;  finding  No. 
2. a,  LSMR  5423.B.4.a.  concerning  trees 
that  will  be  used  in  determining  the 
success  of  stocking  and  the  adequacy  of 
the  plant  arrangement  on  reclaimed 
lands  developed  for  use  as  forestry;  and 
finding  No.  2.b.  Policy  Statement 'PS-5. 
concerning  clarification  of  the 
revegetation  success  standards  in  LSMR 
5423.B.4.a. 

The  Director  approves  the  rules  as 
proposed  by  Louisiana  with  the 
provision  that  they  be  fully  promulgated 
in  identical  form  to  the  rules  submitted 
to  and  reviewed  by  OSM  and  the  public. 

The  Federal  regulations  at  30  CFR 
part  918.  codifying  decisions  concerning 
the  Louisiana  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
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Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

1  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
{Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
appUcable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731.  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Pohcy  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 


substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Sub|ects  in  30  CFR  Part  918 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  January  13, 1995. 
Charles  E.  Sandberg. 

Acting  Assistant  Director,  Western  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  918— LOUISIANA 

1.  The  authority  citation  for  part  918 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  918.15  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  918.15    Approval  of  amendments  to  ttte 
Louisiana  regulatory  program. 

***** 

(e)  Revisions  to  the  following  rules,  as 
submitted  to  OSM  on  November  2. 
1994.  are  approved  effective  January  24. 
1995: 

LSMR  5423. B. 4. a,  revegetation  success 
standards  on  reclaimed  land  developed  for 
use  as  forestry,  and 

Policy  Statement  PS-5,  Revegetation  Success 
Standards  for  Tree  and  Shrub  Stocking  on 
Lands  with  a  Postmining  Land  Use  of 
Forestry. 

3.  Section  918.16  is  amended  by 
revising  the  introductory  paragraph, 
removing  and  reserving  paragraph  (a), 
and  removing  paragraph  (b)  to  read  as 
follows: 

§918.16    Required  program  amendments. 

Pursuant  to  30  CFR  732.17(0(1), 
Louisiana  is  required  to  submit  to  OSM 
by  the  specified  date  the  following 
written,  proposed  program  amendment, 
or  a  description  of  an  amendment  to  be 
proposed,  that  meets  the  requirements 
of  SMCRA  and  30  CFR  Chapter  Vll  and 
a  timetable  for  enactment  that  is 
consistent  with  Louisiana's  established 
administrative  or  legislative  procedures. 

(a)  (Reserved). 

|FR  Doc.  95-1707  Filed  1-23-95;  8:45  iiml 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  23 
RIN  079O-AF87 

Grants  and  Agreements — Military 
Recruiting  on  Campus 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Interim  rule. 

summary:  The  Department  of  Defense 
adopts  this  interim  rule  to  implement 
Section  558  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1995 
(Pubhc  Law  103-337  (1994)],  as  it 
applies  to  grants.  Section  558  states  that 
funds  available  to  the  Department  of 
Defense  may  not  be  provided  by  grant 
or  contract  to  any  institution  of  higher 
education  that  has  a  policy  of  denying, 
or  which  effectively  prevents,  the 
Secretary  of  Defense  from  obtaining  for 
military  recruiting  purposes:  entry  to 
campuses;  access  to  students  on 
campuses;  or  access  to  directory 
information  pertaining  to  students.  The 
rule  implements  the  law.  as  it  applies  to 
grants,  by  requiring  inclusion  of  an 
appropriate  clause  in  DoD  grants  with 
institutions  of  higher  education.  It  also 
extends  the  requirement,  as  a  matter  of 
policy,  to  DoD  cooperative  agreements, 
because  they  are  very  similar  to  grants. 
DATES:  This  interim  rule  is  effective  on 
January  24.  1995.  Written  comments  on 
this  rule  must  be  received  by  March  27. 
1995. 

ADDRESSES:  Forward  comments  to  the 
Director  for  Research.  3080  Defense 
Pentagon.  Washington.  DC  20301-3080. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Herbst,  (703)  614-0205. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  is  not  a  "significant 
regulatory  action,"  as  defined  by 
Executive  Order  12866.  The  Department 
of  Defense  believes  that  it  will  not:  (1) 
Have  an  annual  effect  on  the  economy 
of  SlOO  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  Slate,  local, 
or  tribal  governments  or  comjnunities; 
(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  oi 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  leg.il 
mandates,  the  President's  priorities.  «)i 


the  principles  set  forth  in  Executive 
Order  12866. 

Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  605(b)] 

This  regulatory  action  will  not  have  a 
•significant  adverse  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35) 

This  regulatory  action  will  not  impose 
any  additional  reporting  or 
recordkeeping  requirements  under  the 
F'aperwork  Reduction  Act. 

List  of  Subjects  in  32  CFR  Part  23 

Grant  programs. 

Accordingly.  Title  32,  Chapter  I. 
Subchapter  B  of  the  Code  of  Federal 
Regulations  is  amended  to  add  Part  23 
to  read  as  follows: 

PART  23— GRANTS  AND 
AGREEMENTS— MILITARY 
RECRUITING  ON  CAMPUS 
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ilitary  recruiting  on  campus. 
Authority:  5  U.S.C.  301. 

§  23.1    Military  recruiting  on  campus. 

[aY  Clause  for  award  documents.  (1) 
Grants  officers  shall  include  the 
following  clause  in  grants  and 
cooperative  agreements  with 
institutions  of  higher  education: 

"As  a  condition  for  receipt  of  funds 
available  to  the  Department  of  Defense  (DoD) 
under  this  award,  the  recipient  agrees  that  it 
IS  not  an  institution  that  has  a  policy  of 
denying,  and  that  it  is  not  an  institution  that 
effectively  prevents,  the  Secretary  of  Defense 
from  obtaining  for  military  recruiting 
purposes:  (A)  Entry  to  campuses  or  access  to 
students  on  campuses:  or  (B)  access  to 
directory  information  pertaining  to  students, 
if  the  recipient  is  determined,  using 
procedures  established  by  the  Secretary  of 
Defense  to  implement  section  558  of  Public 
Law  103-337  (1994),  to  be  such  an  institution, 
during  the  period  of  performance  of  this 
agreement,  and  therefore  to  be  in  breach  of 
this  cUuse,  the  Government  will  cease  all 
payments  of  DoD  funds  under  this  agreement 
and  all  other  DoD  grants  and  cooperative 
agreements,  and  it  may  suspend  or  terminate 
such  grants  and  agreements  unilaterally  for 
material  failure  to  comply  with  the  terms  and 
conditions  of  award." 

(2)  If  a  recipient  refuses  to  accept  the 
clause  in  paragraph  (a)(1)  of  this  section, 
the  grants  officer  shall  determine  that 
the  recipient  is  not  qualified  with 
respect  to  the  award,  and  may  award  to 
an  alternative  recipient. 

(b)  Language  for  program 
solicitations.  (1)  To  notify  prospective 
recipients  of  the  requirement  in 
paragraph  (a)  of  this  section,  grants 
officers  shall  include  the  following 
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notice  in  program  announcements  or 
solicitations  under  which  grants  or 
cooperative  agreements  may  be  awarded 
to  institutions  of  higher  education: 

'This  is  to  notify  potential  proposers  thai 
each  grant  or  cooperative  agreement  that  is 
awarded  under  this  announcement  or 
solicitation  to  an  institution  of  higher 
education  must  include  the  followmg  clause: 
'.As  a  condition  for  receipt  of  funds 
available  to  the  Department  of  Defense 
(DoD)  under  this  award,  the  recipient 
agrees  that  it  is  not  an  institution  that 
has  a  policy  of  denying,  and  that  it  is  not 
an  institution  that  effectively  prevents, 
the  Secretary  of  Defense  from  obtaining 
for  militar>'  recruiting  purposes:  (A) 
Eniry  to  campuses  or  access  to  students 
on  campuses:  or  (B)  access  to  directory 
information  pertaining  to  students.  If  the 
recipient  is  determined,  using 
procedures  established  by  the  Secretan, 
of  Defense  to  implement  section  558  of 
Public  Law  103-337  (1994).  to  be  such 
an  institution  during  the  period  of 
performance  of  this  agreement,  and 
therefore  to  be  in  breach  of  this  clause, 
the  Government  will  cease  all  payments 
of  [)oD  funds  under  this  agreement  and 
all  other  DoD  grants  and  cooperative 
agreements,  and  it  may  suspend  or 
terminate  such  grants  and  agreements 
unilaterally  for  material  failure  to 
comply  with  the  terms  and  conditions  of 
award." 

"If  your  institution  has  been  identified 
under  the  procedures  established  by  the 
Secretary  of  Defense  to  implement  section 
558,  then:  (1)  No  funds  available  to  DcD  may 
be  provided  to  your  institution  through  any 
grant,  including  any  e.Kisting  grant;  (2)  as  a 
mailer  of  policy,  this  restriction  also  applies 
to  any  cooperative  agreement;  and  (3)  your 
institution  is  not  eligible  to  receive  a  grant  or 
cooperative  agreement  in  response  to  this 
solicitation." 

(2)  Grants  officers  may  include 
introductory  language  with  the  language 
in  paragraph  (b)(1)  of  this  section,  to 
tailor  the  notice  to  the  circumstances  of 
the  particular  announcement  (e.g..  to 
reflect  a  Broad  Agency  Announcement 
under  which  a  DoD  Component  would 
award  contracts,  as  well  as  grants  and 
cooperative  agreements).  However,  the 
language  and  the  intent  in  paragraph 
(b)(1)  may  not  be  changed  without  the 
approval  of  the  Director,  Defense 
Research  and  Engineering  (requests  for 
such  approval  are  to  be  submitted, 
through  appropriate  channels,  to: 
Director  for  Research.  ODDR&E(R),  3080 
Defense  Pentagon;  Washington.  DC 
20301-3080). 

Dated:  Januarj-  19. 1995. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  95-1727  Filed  1-23-95;  3:45  am) 
BILUNG  CODE  S00e-0«-M 


Department  of  the  Air  Force 
32  CFR  Part  989 
RIN  0701 -AA36 

Environmental  Impact  Analysis 
Process  (EIAP) 

AGENCY:  Department  of  the  Air  Force. 
DoD. 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of  the  Air 
Force  revised  its  regulations  to  update 
the  Air  Force  process  for  compliance 
with  the  .National  Environmental  Policy 
Act  and  Executive  Order  12114, 
Environmental  Effects  Abroad  of  .Major 
Federal  Actions.  This  revision  provides 
policy  and  guidance  for  consideration  of 
environmental  matters  in  the  Air  Force 
decision-making  process.  It  implements 
the  Council  on  Environmental  Quality 
regulations  and  32  CFR  Part  188  as  well 
as  Executive  Order  12114. 
EFFECTIVE  DATE:  January  24.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kenneth  L.  Reinertson  or  Mr.  Jack  C. 
Bush,  (HQ  USAF/CEVP).  1260  Air  Force 
Pentagon.  Washington,  IX:  20330-1260. 
telephone.  (703)  695-8942. 

SUPPLEMENTARY  INFORMATION: 

Discussion  of  Major  Issues 

L^nless  otherwise  noted,  the 
discussions  in  the  following  paragraphs 
only  address  issues  where  public 
comments  were  received  and 
clarification  is  required.  For  portions  of 
the  final  rule  where  comments  were  not 
received,  the  fmal  rule  is  consistent 
with  the  proposed  rule,  and  no  further 
discussions  are  included.  Portions  of  the 
proposed  rule  have  also  been  changed 
so  the  final  rule  more  clearly  states  the 
intended  meaning.  Some  of  these 
changes  are  based  on  public  input,  but 
are  not  addressed  in  a  specific 
discus-sion. 

Readers  should  note  that  as  part  of  a 
reduction  of  bulk  and  clarification  of 
this  rule,  specific  reformatting  has  been 
accomplished.  Section  989.9.  rorn,erly 
titled.  Lead  and  cooperating  acency,  is 
now  titled.  Cooperation  and  adoption. 
Section  989.32,  Definitions,  has  now 
changed  to.  Attachment  1— Glossary  of 
References.  Abbreviations.  .Acronyms, 
and  Terms.  Section  989.32  is  now-  titled. 
Procedures  for  analysis  abroad,  and 
§989.33,  Categorical  exclusions,  is  now. 
Attachment  2 — Categorical  Exclusions. 

Environmental  considerations — . 
global  commons.  §989.34  and. 
Environmental  considerations — foreign 
nations  and  protected  global  resources. 
§989.35.  have  been  reorganized  as 
§989.32.  Procedures  for  analysis  abroad. 
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and  §989.33,  Requirements  for  analysis 
abroad.  This  reorganization  of  the  rule 
was  accomplished  to  show  that  Air 
Force  environmental  planning  abroad  is 
part  of  the  ELAP.  but  is  not  considered 
a  part  of  the  Air  Force's  NEPA 
compliance.  Air  Force  analysis  abroad  is 
strictly  driven  by  32  CFR  Fart  187, 
Environmental  effects  abroad  of  major 
DOD  actions.  Title  32  CFR  Fart  187 
implements  Executive  Order  12114. 
Environmental  Effects  Abroad  of  Major 
Federal  Actions. 

The  former  §989.36,  Procedures  for 
holding  public  hearings,  has  been 
reformatted  as  Attachment  3 — 
Procedures  for  Holding  Pubhc  Hearings 
on  Draft  Environmental  hnpact 
Statements. 

1 .  Combining  Documents 

Comments:  Commenters  indicated 
that  comprehensive  planning  is  based 
upon  a  solid  information  base,  quite 
similar  to  the  information  base  required 
for  the  ELAP.  Commenters  further 
indicated  that  comprehensive  plans 
should  support  good  economic, 
environmental  and  social  management 
goals,  and  the  Air  Force  ELAP  should  be 
applied  to  comprehensive  planning. 

Response:  Sections  1500.4(o), 
1500.5(i)  and  1506.4  of  the  CEQ 
regulations  address  combining 
environmental  documents  to  reduce 
duplication  and  paperwork.  This 
combination  could  include  any  other 
type  of  document  so  long  as  the  actual 
NEPA  document  is  in  compliance  with 
that  law  and  the  CEQ  regulations.  Air 
Force  comprehensive  planning  includes 
as  a  fundamental  planning  component, 
enviroimiental  constraints  and 
opportunities.  It  also  incorporates 
operational,  urban  planning,  and  capital 
improvement  programs,  to  identify  and 
assess  development  alternatives  and 
ensure  compliance  with  applicable 
federal,  state,  and  local  laws,  regulations 
and  policies.  No  further  changes  will  be 
made  to  this  regulation  with  reference  to 
wordi.i^  addressing  combining 
documents. 

2.  Environmenta]  Assessments  (EA) 

Comment:  Several  commenters 
disagreed  with  Air  Force's  "non- 
involvement"  of  the  public  or  oversight 
agencies  in  preparation  of  draft  EAs. 
Further,  commenters  suggested  that 
draft  EAs  be  made  available  to  the 
public  for  review  and  comment  in  the 
same  jnarmer  as  draft  EISs.  Commenters 
major  concerns  revolved  around  the 
potential  for  the  Air  Force  to  "hide" 
potential  impacts  and  to  take  actions 
that  would  otherwise  require  an  EfS  and 
therefore  require  public  hearings. 


Response:  CEQ  has  indicated  their 
intent  as  to  when  public  review  of  EAs 
is  necessary.  For  example:  borderline 
cases  (reasonable  argument  for 
preparation  of  an  EIS);  unusual,  new,  or 
precedent  setting  cases;  public 
controversy;  or  when  the  action  is  one 
which  would  normally  require  an  EIS. 
CEQ  has  also  indicated  that  where  the 
proposal  itself  integrates  mitigation 
from  the  beginning  and  it  is  impossible 
to  define  the  proposal  without  including 
the  mitigation,  the  agency  may  then  rely 
on  mitigation  measures  in  determining 
if  overall  effects  would  not  be 
significant.  In  tliose  instances,  agencies 
should  make  the  FONSI  and  EA 
available  for  30  days  of  public  comment 
before  taking  action. 

The  Air  Force  has  identified  specific 
actions  where  a  30  day  public  review  is 
required.  Section  989.14  of  this  rule  has 
been  modified  to  identify  procedures  for 
public  involvement  in  the  development 
of  an  EA.  The  Air  Force  has  included 
the  public  in  the  review  of  appropriate 
EAs,  where  the  public  input  would 
assist  in  better  decision-making. 

The  Air  Force  has  specifically 
modified  §  989.14(g)  by  adding  a 
subparagraph  (5)  which  will  require  all 
EAs  that  mitigate  impacts  to 
insignificiance  in  lieu  of  an  EIS,  to  be  the 
subject  of  a  public  review  period. 
Section  989.14(j)  has  been  revised  to 
define  how  to  initiate  a  public  review 
period  for  specified  actions.  The  extent 
of  public  involvement  will  typically 
coincide  with  the  magnitude  and 
complexity  of  the  proposed  action  and 
its  potential  effect  on  the  area  in 
question. 

3.  Finding  oj  Mo  Significant  impact 
IFONSl) 

Comment:  Commenters  suggested  that 
the  final  rule  should  provide  provisions 
f(jr  public  dissemination  and  comment 
on  all  FONSIs.  Commenters  also 
suggested  that  a  public  review  period 
should  be  provided  for  all  NEPA 
documentation. 

Response:  The  Air  Force  considers  all 
NEPA  compliance  documents  public 
documents,  unless  classified  for 
operational  reasons.  These  documents 
are  available  to  the  public,  upon  request 
or  as  part  of  previously  established 
mailing  list.  They  are  also  available 
through  regional  offices  of  federal 
agencies  having  responsibility  for  a 
certain  area  of  environmental 
protection,  the  state  single  point  of 
contact  and  state  agencies.  The  amount 
of  time  provided  for  review  of  an  EA/ 
FONSI  is  directly  related  to  the 
magnitude  of  the  action  and  potential 
environmental  controversy.  Section 
989.1.'j(e)(l)  has  been  edited  to  clarify 


intent  and  to  ensure  that  all  Air  Force 
organizations  understand  that  a  public 
review  is  the  norm  unless  clearly 
unnecessary. 

Section  989.15(f)  has  been  modified 
by  adding  subparagraph  (4)  in  cases 
where  potential  significant 
environmental  impacts  found  during 
preparation  of  an  EA/FONSI  are 
mitigated  to  insignificance  in  lieu  of 
preparing  an  EIS.  as  defined  in 
§  989.22(c). 

4.  Public  Involvement  in  the 
Environmental  Impact  Analysis  Process 
(EIAP)  (Air  Force  NEPA  Compliance 
Process)  Notice  of  Intent  (NOI):  Scoping 
and  Review  and  Comments  of 
Documentation 

Comment:  Commenters  were 
concerned  that  the  Air  Force  wouki 
attempt  to  keep  the  public  involvement 
in  a  proposal  to  a  minimum  by  not 
releasing  information  or  ignoring  public 
concerns.  Commenters  suggested  that 
the  Air  Force  would  attempt  to  hide 
potential  significant  impacts  related  to  a 
proposal.  Further,  commenters 
indicated  that  when  a  federal  agency 
holds  a  public  scoping  meeting  in  a 
given  community  they  must  return  to 
that  same  community  to  hold  hearings 
on  the  DEIS. 

Response:  The  Air  Force  includes  the 
affected  public  in  all  its  NEPA 
compliance  actions  (see  2  and  3  abo\  r) 
for  the  initiation  of  a  proposal  through 
the  final  decision  (initial  scoping 
process,  the  pubHc  review  and  comment 
process  and  responding  to  concerns 
raised  by  individuals,  organizations  and 
other  federal  agencies). 

Section  1506.6.  of  the  CEQ  regulations 
requires  agencies  to  make  "diligent 
efforts  ■  to  involve  the  public  in  the 
agency's  NEPA  procedures.  The  Air 
Force  includes  the  public  as  fully  as  is 
practicable  in  the  NEPA  decision- 
, making  process.  Section  989.23,  Public 
notification  mandates  not  only  legally 
required  public  involvement,  but  also 
encourages  equally  effective  means  for 
including  public  participation  in  the  Air 
Force's  NEPA  process. 

When  the  Air  Force  is  preparing  an 
EIS  for  an  action  that  could  potentially 
impact  on  a  specific  community,  it  is 
the  Air  Force's  intent  to  fully 
incorporate  the  community  in  the 
process  of  scoping  and  public  hearings. 
In  the  case  where  the  action  was  carried 
no  further  than  the  scoping  stage, 
because  it  may  have  been  discontinued, 
the  Air  Force  would  not  hold  a  public 
hearing.  For  continuing  actions  the  Air 
Force  will  return  to  the  scoping  venue 
to  hold  public  hearings  on  the  DEIS, 
unless  the  scoping  process  has  indicated 
a  lack  of  interest.  Oil  the  other  hand,  il 


decision-making  for  a  proposal  was  the 
subject  of  an  EA.  a  determination  as  to 
whether  or  not  a  scoping  meeting  or 
public  hearing  will  be  held  would  be 
made  based  upon  criteria  provided  in 
§  989.14(j).  The  Air  Force  has  identified 
specific  procedures  for  holding  public 
hearings  on  draft  EISs  (see  Attachment 
3). 

5.  Draft  Environmental  Impact 
Statement  (DEIS) 

Commeq^s:  Commenters  indicated 
that  wording  be  revised  to  make  clear 
what  is  being  stated  regarding 
distribution  of  summary  documentation 
when  the  DEIS  is  unusually  long. 
Commenters  suggested  that  wording,  to 
address  unusually  long  DEISs,  should 
be  circulated  which  would  include  a  list 
of  locations  (such  as  public  libraries) 
where  the  entire  DEIS  may  be  reviewed. 
If  the  agency  receives  a  timely  request 
for  the  entire  statement  and  for 
additional  time  to  comment,  the  time  for 
that  requester  only  shall  be  extended  by 
at  least  15  days  beyond  the  minimum 
review  period. 

Commenters  suggested  that  when 
responding  to  comments  the  agency 
should,  in  the  comment  section  of  the 
document,  refer  the  reader  to  the 
appropriate  modified  text.  This  would 
allow  the  reviewer  to  quickly  find  the 
appropriate  response. 

Response:  Section  989.19(d)  has  been 
edited  to  clarify  procedures  for  handling 
summary  documents  and  making 
lengthy  DEISs  available  for  public 
review  at  specific  locations.  Section 
989.19(e)  has  been  added  to  provide 
guidance  as  to  when  and  how  to  seek 
additional  comments  from  the 
interested  public.  Guidance  in  sub- 
section (e)  will  be  followed  when  there 
has  been  a  significant  change  in 
circumstances,  development  of  new 
information  or  where  there  is 
substantial  controversy  concerning  a 
proposal. 

Section  989.21(a)  has  been  revised  to 
reflect  the  correct  procedural 
requirements  for  EPA  filing  of  notices  of 
availability.  Section  989.28  has  been 
revised  to  better  discuss  issues  relative 
to  air  quality  in  NEPA  documentation. 

6.  Final  Environmental  Impact 
Statement  (FEIS) 

Comments:  Commenters  suggested 
that  the  distribution  process  for  the  FEIS 
should  be  clarified  to  clearly  indicate 
that  FEISs  must  be  furnished  to  any 
person,  organization,  or  agencies  that 
made  comments  on  the  DEIS. 
Commenters  also  indicated  that  a  new 
section  should  be  added  which  would 
give  guidance  as  to  when  reevaluation 


of  a  completed  NEPA  analysis  should 
occur. 

Response:  Section  989.20(a)  has  been 
modified  to  reflect  concerns  related  to 
distribution  of  the  FEIS.  Also,  a  new 
subsection  §  989.20(c)  has  been  added. 
This  section  describes  when,  due  to  the 
lack  of  advancement  of  a  proposal, 
reevaluation  of  the  NEPA 
documentation  should  be  accomplished 
to  ensure  its  validity. 

7.  Mitigation 

Comments:  Commenters  indicated 
that  the  regulation  should  mandate  the 
inclusion  of  the  cost  of  mitigation  as  a 
line  item  in  the  budget  for  a  proposed 
action  versus  the  currently  existing 
"where  possible"  language.  Commenters 
also  indicated  that  the  Air  Force  may 
burden  proponents  of  actions  by  ' 

requiring  them  to  prepare  mitigation 
plans  as  described  in  §  989.22(d). 

Response:  The  Air  Force  uses 
mitigations  to  reduce  or  eliminate 
potential  impacts.  Commitment  to  the 
use  of  mitigations,  as  defined  both  in 
the  text  of  a  NEPA  analysis  and  the 
FONSI  or  ROD,  are  considered  by  the 
Air  Force  to  be  legally  required  and  will 
be  fulfilled.  Mitigations  are  placed  into 
a  computer  tracking  system  at  HQ  Air 
Force,  with  periodic  status  updates/ 
validations  being  accomplished.  Section 
989.15(e)(2)(iv)  has  been  added  to 
require  a  30-day  review  period  for  EA/ 
FONSIs  where  potential  impacts  will  be 
mitigated  to  insignificance.  Also 
§  989.22(d)  has  been  modified  to  better 
reflect  Air  Force  intent  relative  to 
execution  of  mitigations. 

8.  Classified  Actions 

Comments:  Commenters  indicated 
that  classifying  NEPA  compliance 
documentation  should  not  be  allowed. 
Commenters  perceived  that  the  Air 
Force  would  classify  programs  that 
released  chemical  toxins  or  radioactive 
materials  into  the  environment,  without 
informing  the  public  because  of  the 
classified  nature  of  the  program 
producing  the  pollutants.  Commenters 
further  indicated  that  the  Air  Force 
would  classify  a  program  just  to  hide  its 
environmental  impacts  or  to  avert 
Congressional  scrutinv. 

Response:  As  stated  earlier,  it  is  the 
Air  Force's  intent  to  include  the  public 
in  all  of  its  NEPA  compliance  actions. 
Classifying  of  an  action  will  not  be 
accomplished  to  "hide"  potential 
environmental  controversy.  However, 
environmental  documentation  will  be 
classified  to  safeguard  issues  of  national 
security.  Although  an  action  may  be 
classified,  the  Air  Force  intends  to 
comply  with  NEPA.  for  classified 
actions,  as  described  in  §  989.25,  and 


will  make  available,  unclassified 
portions  of  environmental  documents 
for  public  review. 

9.  Airspace 

Comments:  Commenters  referred  to  an 
inter-agency  agreement  between  the 
National  Park  Service  (NFS),  the  Fish 
and  Wildlife  Service  (FWS).  the  Bureau 
of  Land  Management  (BLM),  and  the 
Federal  Aviation  Administration  (FAA), 
where  the  FAA,  recognizing  the  values 
for  which  the  NFS.  FWS,  and  BLM 
lands  are  managed,  has  established  a 
2,000'  Above  Ground  Level  (AGL) 
advisory  as  the  requested  minimum 
altitude  for  aircraft  flying  over  lands 
administered  by  these  agencies.  These 
agencies  seek  voluntary  cooperation 
with  the  2,000'  AGL  minimum  altitude 
advisory.  Commenters  expressed  a 
concern  regarding  airspace  reviews 
being  considered  in  relation  to  potential 
impacts  of  over  flights  of  the  National 
Wildlife  Refuge  System.  Commenters 
also  indicated  the  Air  Force  should  fully 
integrate  land  management  agencies  in 
development  of  NEPA  documents. 

Response:  The  Air  Force  has  entered 
into  a  Memorandum  of  Understanding 
that  outlines  various  airspace 
responsibilities,  (see  §989.27.  "Airspace 
proposals."  Further,  the  Air  Force  has 
identified  3000'  AGL  as  the  base  aUitude 
to  apply  a  CATEX  (see  Attachment  2 
A. 2. 3. 35).  Any  airspace  proposal  below 
3000'  AGL  will  trigger  the  requirement 
to  prepare  a  more  in-depth  level  of 
NEPA  analysis.  The  Air  Force  includes 
all  land  management  agencies  in  NEPA 
compliance.  Where  necessary,  the  Air 
Force  invites  these  agencies  to  act  as 
"Cooperating  Agency"  for  that  agency's 
decision  makmg  purposes.  For  NEPA 
compliance  documents  related  to 
airspace  issues,  a  full  analysis  will  be 
accomplished  with  input  from  the 
public  and  responsible  agencies.  The 
Air  Force  has  added  §  989.15(e)(l)(v)  to 
require  a  30-day  review  period  for  EAs 
analyzing  proposed  changes  in  airspace 
use  or  designation. 

10.  Categorical  Exclusion  (CATEX j 

Comments:  Commenters  indicated 
that  the  list  of  actual  CATEXes  should 
be  placed  under  §  989.13  so  all 
requirements  are  found  under  one 
heading.  Commenters  also  indicated 
that  some  of  the  Air  Force  CATEXes  are 
too  broad  in  scope. 

Response:  Due  to  the  length  of  the 
CATEX  list,  it  will  remain  as  a  separate 
section  (now.  Attachment  2— 
Categorical  Exclusions).  Although  the 
initial  perception  may  be  that  a  CATEX 
is  too  broad,  the  Air  Force  believes  that 
proper  procedural  application  of  the 
EIAP  will  provide  for  adequate  scoping 
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of  issues.  The  Air  Force  accomplishes 
this  initial  scoping  via  the  Air  Force 
Form  813.  Request  for  Environmental 
Impact  Analysis,  as  described  in 
§989.12.  When  this  Form  is  applied  as 
intended  and  filled  out  accurately,  the 
determination  of  scope  and  whether  or 
not  a  CATEX  will  apply,  will  be  better 
determined. 

The  Department  of  the  Air  Force  has 
determined  that  this  rule  is  nut  a  major 
rule  becau.se  it  will  nut  have  uii  annual 
effect  on  the  economy  of  SI  00  million 
or  more.  The  Secretary  of  the  Air  Force 
has  certified  that  this  rule  is  Rxempt 
from  the  requirements  of  the  Rpj^ulatory 
Flexibilily  Act.  5  U.S  C.  601-612, 
because  this  rule  dues  not  ha\  t>  a 
significant  economic  impad  on  small 
entities  as  defined  by  the  Act.  and  does 
not  impose  any  obligatory  information 
requirements  beyond  internal  Air  Force 
use.  This  niie  revises  and  replaros  Air 
Force  Regulation  (AFR)  19-2. 
Environmental  Impact  Analvsis  Process 
[EIAP).  10  August  1982.  and  AFR  19-3. 
Environmental  Impact  Analysis  Process 
Cherseas.  23  .Septeralvr  1981. 

List  of  Subjects  in  32  CFR  Part  089 

Environmental  protw  tion. 
Environmental  impati  statements. 

Therefore  32  CFR  Part  980  is  n«vised 
to  read  as  follows: 

PART  9a9-ENVIRONMENTAL  IMPACT 
ANALYSIS  PROCESS  (EIAP) 

Sec. 

9B9.1  Purpose. 

989.2  Concept. 

989.3  Responsibilities. 

989.4  Initial  considerations. 

989.5  Organizational  relationships. 

989.6  Budgeting  and  funding. 

989.7  Requests  from  non-Air  Fort-e  a(^nri«s 
or  entities. 

989.8  Analysis  of  alternatives. 

989.9  Cooperation  and  adoption 

989.10  Tiering. 

989.11  Combining  EIAP  with  othw 
documentation. 

989.12  Air  Fort*  Form  81.3,  Retjuest  for 
Enxiioiimcntal  Impact  Analysis. 

989.13  Categorical  exclusion. 

989.14  Environmental  assessment. 

989.15  Finding  of  no  significant  impa«  t. 

989.16  Environmental  imparl  statement 

989.17  Notice  of  intent. 

989.18  Scoping. 

989.19  Draft  EIS. 

089.20  Final  EIS. 

989.21  Record  of  decision. 
989  22    Mitigation. 
989.23    Public  notification. 

!)89.24  Base  closure  and  realignment. 

'189.25  Classified  actions  (40  CTR 
lS07.3(e)). 

989.26  Occupational  safely  and  hrailth, 

989.27  Airspace  proposals. 

989.28  Air  quality. 

989.29  Pollution  prevention. 


989.30  Special  and  emergency  procedures. 

989.31  Reporting  requirements. 

989.32  Procedures  for  analysis  abroad. 

989.33  Requirements  for  analysis  abroad. 
Attachment  1  to  Part  989 — Glossary  of 

References.  Abbreviations,  Acronyms, 

and  Terms. 
Attachment  2  to  Part  989— Categorical 

Exchisions. 
Anachmenl  3  to  Part  9S9 — Procedures  ibr 

Holding  Public  Hearings  on  Draft 

Environmental  Impact  Siatcments  (EIS) 
Authority:  10  US  C.  8013. 

§989.1    Purpose. 

(a)  This  part  implements  the  Air  Force 
Environmental  Impact  Analysis  Process 
and  provides  procedures  for 
environmental  impact  analysis  both 
within  the  United  States  and  abn>a^l. 
Because  the  authority  for.  and  ruh^ 
governing,  each  aspect  of  the 
Environmental  Impact  Analysis  Process 
differ  depending  on  whether  the  action 
takes  place  in  the  llnif«-  '  States  or 
outside  the  United  States,  this  part 
provides  largely  separate  prm  odtires  for 
each  type  of  action.  Const^quently,  the 
main  body  of  this  part  deals  primarily 
with  environmental  impact  analysis 
under  the  authbrity  of  the  National 
Environmental  Policy  Act  of  1069 
(NEPA)  (Public  Law  91-190,  42  I  \S.C. 
4321-4347),  while  the  primarv 
procedures  for  environmental  impad 
analysis  of  actions  outside  the  United 
States  in  accordance  with  Exe<:utive 
Order  12114,  Environmental  Effects 
Abroad  of  Major  Federal  Actions,  are 
cx)ntained  in  §§  989.32  and  989.33. 

(b)  The  procedures  in  this  part  are 
os.senlial  to  achieve  and  maintain 
compliance  with  NEPA  and  the  (kiuncil 
on  Environmental  Quality  (CEQ) 
Regulations  for  Implementing  the 
Procedural  Provisions  of  the  NEP.^  (40 
CFR  Parts  1500-1508,  referred  to  as  the 
"CEQ  Regulations").  Further 
requirements  are  contained  in  32  (TR 
Part  188  (Departjneiit  of  Defense 
Diret;tive  (DoDD)  6050.1,  Environmental 
Effects  in  the  United  St.-Jti^s  of  DoD 
Actions,  July  30.  1979).  nmi  DoD 
Instruction  5000.2,  Defense  Acquisition 
Management  Policies  and  Pro(nt»dures. 
February  23. 1991,  with  Change  1  '  and 
Air  Force  Supplement  1.  Acquisition 
Management  Policies,  31  August  1993. 
with  Change  1.  To  comply  with  NEPA 
and  complete  the  EIAP.  the  CEQ 
Regulations  and  this  part  must  be  used 
together. 

(c)  Air  Force  activities  abroad  will 
comply  with  this  part,  Executive  Order 
12114,  and  32  CFR  Part  187  tDoDD 
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6050.7,  Environmental  Effects  Abroad  of 
Major  Department  of  Defense  Actions, 
March  31, 1979).  To  comply  with 
Executive  Order  12114  and  complete 
the  EIAP,  the  Executive  Order.  32  CFR 
Part  187.  and  this  part  must  be  use<l 
together. 

(d)  Attachment  1  of  this  part  is  a 
glossary'  of  references,  abbreviations, 
acronyms,  and  terms.  Refer  to  40  CFR 
Part  1508  for  other  terminology  used  in 
this  part. 

§  989.2    Concept. 

(a)  This  part  provides  a  framework  on 
how  to  comply  with  NEPA  and 
Exe<.utive  Order  12114  according  to  Air 
Forte  Policy  Directive  (AFPD)  32-70  -', 

(b)  Major  commands  (MAjCOM) 
provide  additional  implementing 
guidance  in  their  supplemental 
publications  to  this  part.  MAJCOM 
supplements  must  identify  the  sp»*<  ifu; 
offices  that  have  implementation 
responsibility  and  include  any  guidaiu.*- 
needed  to  comply  with  this  part.  All 
refert;nres  to  MAJCOMs  in  this  part 
include  the  .Mr  National  Guard 
Readiness  Center  (ANGRC)  and  other 
agencies  designated  as  "MAJCOM 
equivalent"  by  HQ  USAF. 

§989.3  Responsibilities. 

(a)  Offiie  of  the  Secretary  of  the  Air 
Force.  [  1 )  The  Assistant  Secretary'  of  the 
Air  Force  for  Manpower,  Reserve 
Affairs,  Installations,  and  Environment 
(.SAF/MI): 

(i)  Promulgates  and  oversees  policy  to 
ensure  integration  of  environmental 
considerations. 

(ii)  Determines  the  level  of 
environmental  analysis  required  for 
especially  important,  visible,  or 
controversial  Air  Force  propo.sals  and 
approves  selected  Environmental 
As.sessments  (EA)  and  Findings  of  Nti 
Significant  Impact  (FONSI). 

(iii)  Is  the  liaison  on  environmental 
matters  with  Federal  agencies  and 
national-level  public  interest 
organizations. 

(iv)  Is  the  approval  authority  for  all 
Environmental  Impact  Statements  (EI.S) 
prepared  for  Air  Force  actions,  whether 
classified  or  unclassified. 

(2)  The  C^neral  Counsel  (SAF/GC). 
Provides  final  legal  advice  to  SAF/MI. 
HQ  USAF.  and  HQ  USAF 
Environmental  Protection  Committ<!i' 
(EPC-)  on  EIAP  questions. 

(3)  Office  of  I^igislative  Liaison  (SAF/ 
I.L): 

(i)  Distributes  draft  and  fint^I  EISs  to 
congressional  delegations. 

(ii)  Reviews  and  provides  the  Offi<«  oi 
the  Sei.retary  of  Defense  (OSD)  with 


analyses  of  the  Air  Force  position  on 
proposed  and  enrolled  legislation  and 
execlitive  department  testimony  dealing 
with  EIAP  issues. 

(4)  Office  of  Public  Affairs  (SAF/PA): 

(i)  Reviews  environmental  documents 
requiring  Office  of  the  Secretary  of  the 
Air  Force  approval  prior  to  public 
release. 

(ii)  Assists  the  environmental 
planning  function  and  the  Air  Force 
Legal  Services  Agency,  Trial  Judiciary 
Division  (AFLSA/JAjt),  in  planning  and 
conducting  public  scoping  meetings  and 
hearings. 

(iii)  Ensures  that  public  affairs  aspects 
of  all  EIAP  actions  are  conducted  in 
accordance  with  this  part  and  Air  Force 
Instruction  (AFI)  35-202, 
Environmental  Community 
Involvement '. 

(iv)  The  National  Guard  Bureau, 
Office  of  Public  Affairs  (NGB-PA),  will 
assume  the  responsibilities  of  SAF/PA 
for  the  EIAP  involving  the  National 
Guard  Bureau,  Air  Directorate. 

(b)  Headquarters  US  Air  Force  (HQ 
USAF).  The  Civil  Engineer  (HQ  USAF/ 
CE)  formulates  and  oversees  execution 
of  EIAP  policy.  The  National  Guard 
Bureau  Air  Directorate  (NGB-CF) 
oversees  the  EIAP  for  Air  National 
Guard  actions. 

(c)  MAJCOMs.  Air  Force  Reserve 
(AFRES).  ANG.  and  Field  Operating 
Agencies  (FOA).  These  organizations 
establish  procedures  that  comply  with 
this  part  wherever  they  are  the  host  unit 
for  preparing  and  using  required 
environmental  documentation  in 
making  decisions  about  proposed 
actions  and  programs  within  their 
commands. 

(1)  Air  Force  Center  for 
Environmental  Excellence  (AFCEE).  The 
AFCEE  Enviromnental  Conservation 
and  Planning  Directorate  (AFCEE/EC) 
provides  technical  assistance  to  major 
commands  and  the  Air  Force  Base 
Conversion  Agency. 

(2)  Air  Force  Regional  Compliance 
Offices  (RCO).  RCOs  review  other 
agency  environmental  documents  that 
may  hiave  an  impact  on  the  Air  Force. 
Requests  for  review  of  such  documents 
should  be  directed  to  the  proper  RCO 
(Atlanta,  Dallas,  or  San  Francisco)  along 
with  amy  relevant  comments.  The  RCO: 

(i)  Notifies  the  proponent,  after 
receipt,  that  the  RCO  is  the  single  point 
of  contact  for  the  Air  Force  review  of  the 
document. 

(ii)  Requests  comments  fi-om 
potentially  affected  installations. 
MAJCOMs.  the  ANG.  and  HQ  USAF,  as 
required. 


(iii)  Consolidates  comments  into  the 
Air  Force  official  response  and  submits 
the  final  response  to  the  proponent. 

(iv)  Provides  to  HQ  USAF,  the 
appropriate  MAJCOMs  and  installations 
a  copy  of  the  final  response  and  a 
complete  set  of  all  review  comments. 

(3)  Headquarters  Air  Force  Materiel 
Command  (HQ  AFMC).  HQ  AFMC  is 
responsible  for  applying  EIAP  to  all 
proposed  Air  Force  weapons  systems 
and  modifications  to  existing  systems. 
These  documents  may  be  used  as  a  basis 
for  tiering  documents  in  subsequent 
system  beddowTi  environmental 
analyses  (see  §  989.10).  HQ  AFMC 
ensures  that: 

(i)  Environmental  documents  for 
agquisition  of  systems  required  for 
Defense  Acquisition  Board  (DAB) 
decisions  are  completed  prior  to  DAB 
milestone  decisions. 

(ii)  Detailed  guidance  on  the  EIAP  for 
acquisition  programs,  contained  in  DoD 
Instruction  5000.2  with  Change  1,  (part 
6,  Section  I)  and  Air  Force  Supplement 
7  with  Change  1;  DoD  Manual  5000.2- 
M,  Defense  Acquisition  Management 
Documentation  and  Reports.  Februarv- 
1991.  with  Change  1  (part  4,  section  F, 
Integrated  Program  Summary)  and  Air 
Force  Supplement  1  with  Change  1,*  is 
complied  with  or  is  followed.  Analysis 
requirements  in  this  instruction  apply 
where  the  Air  Force  is  the  sole 
acquisition  agent  or  the  lead  service  for 
joint  programs. 

(iii)  EIAP  studies  involving  real 
property,  facilities,  personnel,  and 
training  to  support  acquisition  programs 
are  coordinated  through  the  HQ  .AFMC 
environmental  planning  function. 

(d)  Environmental  Planning  Function 
(EPF).  The  EPF  is  the  interdisciplinary 
staff,  at  any  level  of  command, 
responsible  for  the  EIAP.  The  EPF: 

(1)  Assists  the  proponent  in  preparing 
a  Descriptio.T  of  Proposed  Action  and 
Alternatives  (DOPAA)  and  actively 
supports  the  proponent  during  all 
phases  of  the  EIAP. 

(2)  Evaluates  proposed  actions  and 
completes  Sections  II  and  III  of  AF  Form 
813.  Request  for  Environmental  Impact 
Analysis,  subsequent  to  submission  bv 
the  proponent  and  determines  whether 
a  Categorical  Exclusion  (CATEX) 
applies.  The  EPF  responsible  official 
signs  the  AF  Form  813  certification. 

(3)  Identifies  and  documents,  with 
technical  advice  from  the 
bioenvironmental  engineer  and  other 
staff  members,  environmental  qualitv 
standards  that  relate  to  the  action  under 
evaluation. 

(4)  Prepares  environmental 
documents,  or  obtains  technical 


assistance  through  Air  Force  channels 
or  contract  support  and  adopts  the 
documents  as  official  Air  Force  papers 
when  completed  and  approved. 

(5)  Ensures  the  EIAP  is  conducted  on 
base-  and  MAJCOM-level  plans, 
including  contingency  plans  for  the 
training,  movement,  and  operations  of 
Air  Force  personnel  and  equipment. 

(6)  Prepares  the  Notice  of  Intent  (.NIOI) 
to  prepare  an  EIS  with  assistance  from 
the  proponent  and  the  PubUc  Affairs 
Office. 

(7)  Prepares  applicable  portions  of  the 
Certificate  of  Compliance  for  each 
military  construction  project  according 
to  AFI  32-1021,  Planning  and 
Programming  of  Facility  Construction 
Projects. 5 

(e)  Proponent.  Each  office,  unit,  or 
activity  at  any  level  that  initiates  Air 
Force  actions  is  responsible  for: 

(1)  Notifying  the  EPF  of  a  pending 
action  and  completing  Section  I  of  the 
AF  Form  813.  including  a  DOPAA.  for 
submittal  to  the  EPF. 

(2)  Identifying  key  decision  points 
and  coordinating  with  the  EPF  on  EIAP 
phasing  to  ensure  that  environmental 
documents  aire  available  to  the  decision- 
maker before  the  final  decision  is  made 
and  ensuring  that,  until  the  EIAP  is 
complete,  resources  are  not  committed 
prejudicing  the  selection  of  alternatives 
nor  actions  taken  having  an  adverse 
environmental  impact  or  limiting  the 
choice  of  reasonable  alternatives. 

(3)  Integrating  the  EIAP  into  the 
planning  stages  of  a  proposed  program 
or  action  and,  with  the  EPF. 
determining  as  early  as  possible 
whether  to  prepare  an  EIS. 

(4)  Presenting  the  DOPAA  to  the  EPC 
for  review  and  comment. 

(5)  Coordinating  with  the  EPF  prior  to 
organizing  public  or  interagency 
meetings  which  deal  with  EI.\P' 
elements  of  a  proposed  action  ar.d 
involving  per^y^s  or  agencies  outside 
the  Air  Force. 

(6)  Subsequent  to  the  decision  to 
prepare  an  EIS,  assisting  the  EPF  and 
Public  .Affairs  Offi(^  in  preparing  a  draft 
NOI  to  prepare  an  EIS.  All  .N'OIs  must 
be  forwarded  to  HQ  USAE/CEV  for 
review  and  publication  in  the  Federal 
Register. 

(f)  Environmental  Protection 
Committee  (EPC).  The  EPC  helps 
commanders  assess,  review  and  approve 
EIAP  documents. 

(g)  Staff  Judge  Advocate  (SJA).  The 
Staff  Judge  Advocate: 

(1)  Advises  the  command-level 
proponent  EPF  and  EPC  on  CATEX 
determinations  and  the  legal  sufficiency 
of  environmental  documents. 


-  Sec  footinA^  1  (o  «i  »fta  1. 


'  .See  footnote  1  to  §989.1. 
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<2)  Advises  the  EPF  during  the 
S(.oping  process  of  issues  that  should  be 
addressed  in  EISs  and  on  procedures  for 
the  conduct  of  public  hearings. 

(3)  Coordinates  the  appointment  of 
the  independent  hearing  officer  with 
AFLSA/JAJT  (or  NGB-JA)  and  provides 
support  for  the  hearing  officer  in  cases 
of  public  hearings  on  the  draft  EIS.  The 
proponent  pays  administrative  and  TDY 
costs.  The  hearing  officer  presides  at 
hearings  and  makes  final  decisions 
regarding  hearing  procedures,  with 
conciu-rence  from  HQ  USAF/CEV  (or 
ANGRC/CEV). 

(4)  Promptly  refers  all  matters  causing 
or  likely  to  cause  substantial  public 
controversy  or  litigation  through 
channels  to  AFLSA/JACE  (or  NGB-JA). 

(h)  Public  Affairs  Officer.  This  officer: 

(1)  Advises  the  EPF.  the  EPC.  and  the 
proponent  on  public  affairs  implications 
of  proposed  actions  and  reviews 
environmental  documents  for  publi<: 
affairs  issues. 

(2)  Advises  the  EPF  during  the 
scoping  process  of  issues  that  should  b<i 
addressed  in  the  EIS. 

(3)  Prepares,  coordinates,  and 
distributees  news  releases  related  to  the 
proposal  and  associated  EIAP 
docimients. 

(4)  Notifies  the  media  (televisiion, 
radio,  newspaper)  and  purchases 
advertisements  when  newspapers  will 
not  run  notices  free  of  charge. 

(5)  For  more  comprehensive 
instructions  about  public  affairs 
activities  in  environmental  matters,  .see 
An  35-2t)2.* 

(i)  Medical  Service.  The  Medical 
Service,  represented  by  the 
bioenvirorunental  engineer,  provides 
technical  assistance  to  EPFs  in  the  areas 
of  environmental  health  standards, 
environmental  effects,  and 
enviroiunental  monitoring  capabilities. 
The  Air  Force  Armstrong  Laboratory. 
Occupational  and  Environmental  Health 
Directorate,  provides  addition.il 
technical  support. 

(j)  Safety  Office.  The  Safety  Office 
provides  technical  assistance  to  EPFs  to 
ensure  consideration  of  safety  .standards 
and  requirements. 

§  989.4    Initial  considerations. 

Air  Force  personnel  will; 

(a)  Consider  and  document 
environmental  effects  of  proposed  Air 
Force  actions  through  AF  Forms  813, 
EAs,  FONSIs.  EISs.  EIS  Records  of 
Decision  (ROD),  and  documents 
prepared  according  to  Executive  Order 
(E.O.)  12114. 

(b)  Evaluate  proposed  actions  for 
possible  categorical  exclusion  (CATEX) 


*.See  footnote  1  to  $980.1. 


from  enviionmental  impact  aoat^'sis 
(attachment  2  of  this  paurt).  CATEXs  may 
apply  to  actions  in  the  United  States,  its 
territories  and  possessions,  and  abroad. 

(c)  Make  environmental  documents, 
comments,  and  responses,  including 
those  of  other  Federal,  state,  and  local 
agencies  and  the  public,  part  of  the 
record  available  for  review  and  use  at  all 
levels  of  decision  making. 

(d)  Review  the  specific  ahernalives 
analyzed  in  the  EIAP  when  evaluating 
the  proposal  prior  to  decision  making. 

(ej  Ensure  tnat  alternatives  considered 
by  the  decision-maker  are  both 
reasonable  and  writhin  the  range  of 
alternatives  analyzed  in  the 
environmental  docimients. 

(f)  Pursue  the  objective  of  furthering 
foreign  policy  and  national  sectirity 
interests  while  at  the  same  time 
considering  important  environmental 
factors. 

(g)  Consider  the  environmental  effects 
of  actions  that  affect  the  global 
commons. 

(h)  Carry  out  actions  that  affect  the 
enviroiunent  of  a  foreign  nation  in  a 
way  that  allows  consideration  of  the 
environment,  existing  international 
agreements,  and  the  sovereignty  of  other 
nations. 

(i)  Determine  whether  any  foreign 
government  should  be  informetl  of  the 
availability  of  environmental 
documents.  Formal  arrangements  with 
foreign  governments  concerning 
environmental  matters  and 
communications  with  foreign 
governments  concerning  environinentrtl 
agreements  will  be  coordinated  with  the 
Department  of  State  by  the  Deputy 
Assistant  Secretary  of  the  Air  Force  for 
Environment,  Safety,  and  Occupational 
Health  (SAF/MICy  through  the  Assistant 
Secretary  of  Defense.  This  coordination 
requirement  does  not  apply  to  informal 
working-level  communications  and 
arrangements, 

§989.5    Organizational  relationships. 

The  host  EPF  manages  the  EIAP  using 
an  interdisciplinary  team  approach. 
This  is  esperjally  important  for  tenant- 
proposed  actions,  because  the  host 
command  is  responsible  for  the  EIAP  for 
actions  related  to  the  host  command's 
installations. 

(a)  The  host  command  prepares 
envirorunental  documents  internally  or 
directs  the  host  base  to  prepare  the 
environmental  documents. 
Environmental  document  preparation 
may  be  by  contract  (requiring  the  tenant 
to  fund  the  EIAP),  or  by  the  tenant  unit. 
Regardless  of  the  preparation  method, 
the  host  command  will  ensure  the 
required  environmental  analj'sis  is 
accomplished  before  a  decision  is  made 


on  the  proposal  and  an  action  is 
undertaken.  Host/ tenant  agreements 
should  provide  specific  procedures  to 
ensure  host  oversight  of  tenant 
compliance. 

(b)  For  aircraft  beddown  and  unit 
realignment  actions,  program  elements 
are  identified  in  the  Program  Objective 
Memorandum.  Subsequent  Program 
Change  Requests  must  include  AF  Form 
813.  When  a  program  for  a  given  year 
has  sufficient  support,  HQ  USAF/XOO 
notifies  the  host  command  or  NGB-XO 
to  initiate  the  EIAP.  For  classified 
actions,  MAJCOMs  and  ANG  l)egin 
reporting  monthly  EIAP  status  to  HQ 
USAF/XO  (copy  to  SAF/MIQ  and  HQ 
USAF/CEV)  while  the  proposal  is  still 
classified,  and  upon  declassification,  to 
HQ  USAF/CEV.  MAJCOMs  and  ANG 
continue  reporting  until  the  EIAP  is 
complete  for  ail  projects. 

(c)  To  ensure  timely  initiation  of  the 
EIAP,  SAF/AQ  forwards  information 
copies  of  all  Mission  Need  Statements 
and  System  Operational  Requiretnents 
Documents  to  SAF/MIQ.  HQ  USAF/CEV 
(or  ANGRaCEV),  the  Air  Force  Medical 
Operations  Agency,  Aerospace 
Medicine  Office  (AFWOA/SG).  nnd  the 
affected  MAJCOM  EPFs. 

(d)  The  MAJCOM  of  the  scheduling 
unit  managing  affected  airspace  is 
responsible  for  preparing  and  approving 
environmental  analyses.  The  scheduling 
unit's  higher  headquarters  may  choose 
whether  to  prepare  the  environmental 
document,  but  is  ultimately  responsible 
for  EIAP  document  accomplishment  nm\ 
approval. 

§  989.6    Budgeting  and  funding. 

Contract  EIAP  efforts  are  propont'nl 
MAJCOM  responsibilities.  Eaf^^  year, 
the  EPF  budgets  for  the  anticipated 
EIAP  workload  based  on  reports  of 
command  proponents.  If  proponent 
offices  exceed  the  budget  in  a  given  yiNU 
or  identify  tmforeseen  requirements,  the 
proponent  offices  must  provide  the 
remaining  funding.  For  HQ  AFMC,  the 
system  program  office  or  project  office 
budgets  and  funds  EIAP  efforts  rt^lating 
to  research,  development,  testing,  and 
ov.iluation  activities. 

§  989.7    Requests  from  non-Air  Force 
agencies  or  entitias. 

Non-Air  Force  agencies  or  entiti<^-s 
may  request  the  Air  Force  to  undertake 
an  action,  such  as  issuing  a  permit  or 
outleasing  Air  Force  property,  that  may 
primarily  benefit  the  requester  or  an 
agency  other  than  the  Air  Force.  The 
EPF  and  other  Air  Force  staff  elements 
must  identify  such  requests  and 
coordinate  with  the  proponent  of  the 
non-Air  Fort:e  proposal,  as  well  as  with 
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ixiticerned  state,  lo<.aI,  and  tribal 
authorities. 

fc)  Air  Force  decisions  on  such 
pMposals  must  take  info  consideration 
tho  potential  environmental  impacts  of 
the  applicant's  proposed  activity  (as 
described  in  an  Air  Force  environmental 
ddcument),  insofar  as  the  proposed 
acitlon  involves  .^ir  Force  property  or 
pi|Ograms,  or  requires  Air  Force 
approval. 

fh]  The  Air  Force  may  requin*  the 
ret^iester  to  prepare,  at  the  requester's 
exipense,  an  analvsis  of  environmental 
impacts  (40  CFR  1506.5),  ur  the 
re|iue.ster  may  be  required  to  pay  for  an 
EA  or  EIS  to  be  prepared  by  a  contractor 
selected  and  supervised  by  the  Air 
Fdnre.  The  EPF  may  permit  requesters  to 
submit  draft  EAs  for  their  proposed 
actions,  except  for  actions  described  in 
§989.16  (a)  and  (b),  or  for  actions  the 
EPF  has  reason  to  believe  will 
ultimately  require  an  EIS.  For  EISs,  the 
EPF  has  the  responsibility  to  prepare  the 
environmental  document,  although 
responsibility  for  fimding  remains  with 
•he  requester.  The  fact  that  the  requester 
has  prepared  envirorunental  documents 
at  its  own  expense  does  not  commit  the 
Air  Force  to  allow  or  undertake  the 
proposed  action  or  its  alternatives.  The 
requester  is  not  entitled  to  any 
preference  over  other  potential  parties 
with  whom  the  Air  Force  might  contract 
or  make  similar  arrangements. 

(r)  In  no  event  is  the  requester  who 
prepares  or  funds  an  environmental 
analysis  entitled  to  reimbursement  from 
the  Air  Force.  When  requesters  prepare 
environmental  documents  outside  the 
Air  Force,  the  Air  Force  must 
independently  evaluate  and  approve  the 
scope  and  content  of  the  environmental 
analyses  before  using  the  analyses  to 
fulfill  EIAP  requirements.  Any  outside 
environmental  analysis  must  evaluate 
reasonable  alternatives  as  defined  in 
§989.8. 

§989.8    Analysis  of  alternatives. 

The  Air  Force  must  analyze 
reasonable  alternatives  to  the  proposed 
action  and  the  "no  action"  alternative  in 
all  ^As  ajid  EISs.  as  fully  as  the 
proposed  action  alternative. 

{■4)  "Reasonable"  alternatives  are 
those  that  meet  the  underlying  purpose 
and  need  for  the  proposed  action  and 
that  would  cause  a  reasonable  person  to 
inquire  further  before  choosing  a 
particular  course  of  action.  Reasonable 
alternatives  are  not  limited  to  those 
directly  within  the  power  of  the  Air 
Force  to  implement.  They  may  involve 
another  government  agency  or  military 
service  to  assist  in  the  project  or  even 
to  become  the  lead  agency.  The  Air 
Fordo  must  also  consider  reasonable 
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alternatives  raised  during  the  scoping 
process  (see  §  989.18)  or  suggested  by 
others,  as  well  as  combinations  of 
alternatives.  The  Air  Force  need  not 
analyze  highly  specul.?tive  alternatives, 
such  as  those  requiring  a  major,  unlikely 
change  in  law  or  governmental  policy. 
If  the  Air  Force  identifies  a  large 
number  of  reasonable  alternatives,  it 
may  limit  alternatives  selected  for 
detailed  environmental  analysis  to  a 
reasonable  range  or  to  a  reasonable 
number  of  e.xajnpies  covering  the  full 
spectrum  of  alternatives. 

(b)  The  Air  Force  may  expressly 
eliminate  aifematives  from  u-jtailed 
analysis,  based  on  reasonable  selection 
standards  (for  example,  opetational. 
technical,  or  environmental  standards 
suitable  to  a  particular  project). 
Proponents  may  develop  written 
selection  standards  to  firmly  establish 
what  is  a  "reasonable"  ahernativs  for  a 
particular  project,  but  they  must  not  so 
narrowly  define  these  standards  that 
they  unnecessarily  limit  consideration 
to  the  proposal  initially  favored  by 
proponents.  This  discussion  of 
reasonable  alternatives  applies  equally 
to  EAs  and  EISs. 

(c)  Except  where  excused  by  law.  the 
Air  Force  must  always  consider  and 
assess  the  environmental  impacts  of  the 
"no  action"  alternative.  "No  action" 
may  mean  either  that  current 
management  practice  will  not  t  hange  or 
that  the  proposed  action  will  not  fake 
place.  If  no  action  would  resuh  in  other 
predictable  actions,  those  actions 
should  be  discussed  within  the  no 
action  alternative  section.  The 
discussion  of  the  no  action  alternative 
and  the  other  alternatives  should  be 
comparable  in  detail  to  that  of  the 
proposed  action. 

§  989.9    Cooperation  and  adoption. 

(a)  Lead  and  Cooperating  Agencv  (-10 
CFR  1501.5-1501.6).  When  the  Air 
Force  is  a  cooperating  agency  in  the 
preparation  of  an  EIS.  the  Air  Force 
reviews  and  approves  principal 
environmental  documents  within  the 
EIAP  as  if  they  were  prepared  by  the  Air 
Force.  The  Air  Fort  e  executes  a  Record 
of  Dticision  for  its  program  decisions 
that  are  based  on  an  EIS  for  which  the 
Air  Force  is  a  cooperating  agency.  The 
Air  Force  may  also  be  a  lead  or 
cooperating  agency  on  an  EA  using 
similar  procedures,  but  the  KWJCOM 
EPC  retains  approval  authority  unle.ss 
otheruise  directed  by  HQ  USAF.  Before 
invoking  provisions  of  40  CFR 
1501.5(e),  the  lowest  authority  level 
possible  resolves  disputes  concerning 
which  agency  is  the  lead  or  t  ooperating 
agency. 


(b)  AdopUon  ofEA  or  EIS.  The  Air 
Force,  even  though  not  a  cooperating 
agency,  may  adopt  an  EA  or  bIS 
prepared  by  another  entity  where  the 
proposed  action  is  substa.itially  the 
same  as  the  action  described  in  the  EA 
or  ELS.  In  th:s  case,  the  EA  or  EIS  must 
be  re(  irculated  as  a  final  E.\  or  EIS  but 
the  .Air  Force  naist  independently 
review  the  E-^  or  EIS  and  doter.mine  that 
it  is  current  and  that  it  satisfies  &.r. 
requirements  of  this  part.  The  Air  Force 
then  prepares  its  own  FONSI  or  ROD,  as 
the  case  may  !>?.  In  the  situation  wht- re 
tht-  proposed  action  is  not  substantiallj 
the  same  as  tiiat  described  in  the  EA  or 
the  EIS,  the  Air  Force  may  adopt  the  KA 
or  EIS,  or  a  portion  thereof,  by 
circulating  the  EA  or  EIS  as  a  draft  and 
then  preparing  the  final  EA  or  EIS. 

§989.10    Tiering. 

The  Air  Force  should  use  fipn-d  [-H) 
CFR  1502.20)  environmental 
documents,  and  environmental 
documents  prepared  by  other  age?-..  i«s, 
to  eliminate  repetitive  discussions  of  the 
same  issues  and  to  focus  on  the  issaes 
relating  to  specific  actions.  If  the  Air 
Force  adopts  another  Federal  agency's 
erivironmenta!  document,  subsequent 
Air  Force  environmental  docurm^nfs 
may  also  be  tiered. 

§989.11     Combining  EIAP  Witt*  other 
documentation. 

(a)  The  EPF  combines  environmental 
analysis  with  other  related 
documentation  when  practicable  (40 
CFR  1506.4)  following  the  procedures 
prescribed  by  the  CEQ  regulations  and 
this  part. 

(b)  The  EPF  must  integrate 
compn;hensive  planning  (.AFI  32-7062. 
Air  Force  Comprehensive  Planni.ng)^ 
with  the  requirements  of  NEPA  and  the 
FLAP.  Prior  to  making  a  decision  to 
proceed,  the  EPF  must  analyze  the 
environmental  impacts  that' could  re^^ult 
from  implementation  of  a  proposal 
identifieti  in  the  comprehensive  pli.n 

§  989.12    Atr  Force  Form  813,  request  f&r 
environmental  impact  analysis. 

The  Air  Force  uses  AF  Form  813  to 
document  tlie  need  for  enviromnental 
analysis  or  for  certain  CATEX 
determinations  for  proposed  actions. 
The  form  helps  narrow  and  focus  the 
issues  to  potential  enviromnental 
impacts.  AF  Form  813  must  be  r»>tain(-d 
with  the  EA  or  EiS  to  record  the 
focusing  of  environmental  issues.  The 
rationale  for  not  addressing 
environmental  issues  must  aU.o  !>• 
recorded  in  the  EA  or  EIS. 


'  ffKWixKi"  1  t»^*ja9.> 
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§  989.1 3    Categorical  exclusion. 

(a)  CATEXs  apply  to  those  classes  of 
actions  that  do  not  individually  or 
cumulativelv  have  potential  for 
significant  effect  on  the  environment 
and  do  not.  therefore,  require  fiu-ther 
environmental  analysis  in  an  EA  or  an 
EIS.  The  list  of  Air  Force-approved 
CATEXs  is  in  attachment  2  of  this  part. 
Command  supplements  to  this  part  may 
not  add  CATEXs  or  expand  the  scope  of 
the  CATEXs  in  attachment  2  of  this  part. 

(b)  Characteristics  of  categories  of 
actions  that  usually  do  not  require 
cither  an  EIS  or  an  EA  (in  the  absence 
of  extraordinary  circumstances)  include: 

(1)  Minimal  adverse  effect  on 
environmental  quality. 

(2)  No  significant  change  to  existmg 
environmental  conditions. 

(3)  No  significant  cumulative 
environmental  impact. 

(4)  Socioeconomic  effects  only. 

(5)  Similarity  to  actions  previously 
assessed  and  found  to  have  no 
significant  environmental  impacts. 

(c)  CATEXs  apply  to  actions  in  the 
United  States  and  abroad.  General 
exemptions  specific  to  actions  abroad 
are  in  32  CFR  Part  187.  The  EPF  or  other 
decision-maker  forwards  requests  for 
additional  exemption  determinations  for 
actions  abroad  to  HQ  USAF/CEV  with  a 
justification  letter. 

(d)  Normally,  any  decision-making 
level  may  determine  the  applicability  of 
a  CATEX  and  need  not  formally  record 
the  determination  on  AF  Form  813  or 
elsewhere,  except  as  noted  in  the 
CATEX  list. 

(e)  Application  of  a  CATEX  to  an 
action  does  not  eliminate  the  need  to 
meet  air  conformity  requirements  (see 
§989.28). 


§  989.1 4    Environmental  assessnient. 

(a)  When  a  proposed  action  is  one  not 
usually  requiring  an  EIS  but  is  not 
categorically  excluded,  the  EPF  must 
prepare  an  EA  (40  CFR  1508.9).  Every 
EA  must  lead  to  either  a  FONSI,  a 
decision  to  prepare  an  EIS.  or  no 
decision  on  the  proposal. 

(b)  Whenever  a  proposed  action 
usually  requires  an  EIS,  the  EPF 
responsible  for  the  EIAP  may  prepare  an 
EA  to  definitively  determine  if  an  EIS  is 
required  based  on  the  analysis  of 
environmental  impacts.  Alternatively, 
the  EPF  may  choose  to  bypass  the  EA 
and  proceed  with  preparation  of  an  EIS. 

(c)  An  EA  is  a  written  analysis  that: 

(1)  Provides  analysis  sufficient  to 
determine  whether  to  prepare  an  EIS  or 
a  FONSI. 

(2)  Aids  the  Air  Force  in  complymg 
with  the  NEPA  when  no  EIS  is  required. 

(d)  An  EA  discusses  the  need  for  the 
proposed  action,  reasonable  alternatives 


to  the  proposed  action,  the  affected 
environment,  the  environmental 
impacts  of  the  proposed  action  and 
alternatives  (including  the  "no  action" 
alternative),  and  a  listing  of  agencies 
and  persons  consulted  during 
preparation. 

(e)  The  format  for  the  EA  is  the  same 
as  the  EIS.  The  alternatives  section  of  an 
EA  and  an  EIS  are  similar  and  should 
follow  the  alternatives  analysis 
guidance  outlined  in  §  989.8. 

(0  The  EPF  should  design  the  EA  to 
facilitate  rapidly  transforming  the 
document  into  an  EIS  if  the 
environmental  analysis  reveals  a 
significant  imtinct. 

(g)  Certain  L/.s  require  SAF/MIQ 
approval  because  they  involve  topics  of 
special  importance  or  interest.  Unless 
directed  otherwise  by  SAF/MIQ.  the 
EPF  must  forward  the  following  types  of 
EAs  to  SAF/MIQ  through  HQ  USAF/ 
CEV  (copy  to  AFCEE/EC  for  technical 
review),  along  with  an  unsigned  FONSI: 

(1)  EAs  for  actions  where  the  Air 
Force  has  wetlands  or  floodplains 
compliance  responsibilities  (E.O.  11988 
and  E.O.  11990).  A  Finding  of  No 
Practicable  Ahernative  (FONPA)  must 
be  submitted  to  HQ  USAF/CEV  when 
the  alternative  selected  is  located  in 
wetlands  or  floodplains.  and  nmst 
discuss  why  no  other  practical 
alternative  exists  to  avoid  impacts.  See 
AFl  32-7064.  Integrated  Resources 
Management.  *  ^ 

(2)  System  acquisition  EAs. 

(3)  All  EAs  on  non-Air  Force  agency 
proposals  that  require  an  A\\  Force 
decision,  such  as  use  of  Air  Force 
property  for  highways  and  joint-use 
proposals.  . 

(4)  EAs  for  actions  that  require  the  Air 
Force  to  make  conformity 
determinations  pursuant  to  the  Clean 
Air  Act.  as  amended,  and  the 
implementing  rules.  Conformity 
determinations  are  made  by  SAF/MIQ, 
see  §989.28. 

(5)  EAs  where  mitigation  to 
insignificance  is  accomplished  in  lieu  of 
iniUating  an  EIS  (§  989.22(c)). 

(h)  A  few  examples  of  actions  that 
normally  require  preparation  of  an  EA 
(except  as  indicated  in  the  CATEX  list) 
include: 

(1)  Public  land  withdrawals  of  less 
than  5.000  acres. 

(2)  Minor  mission  realignments  and 
aircraft  beddowns. 

(3)  Building  construction  on  base 
within  developed  areas. 

(4)  Minor  modifications  to  Military 
Operating  Areas  (MOA).  air-to-ground 
weapons  ranges,  and  military  training 
routes. 


(5)  Remediation  of  hazardous  waste 

disposal  sites. 

(i)  .\bbreviated  Environmental 
Assessment.  In  special  circumstances, 
when  the  potential  envirorunental 
impacts  of  a  proposed  action  are  clearly 
insignificant  (as  documented  on  .^F 
Form  8 13)  and  none  of  the  CATEXs  in 
attachment  2  of  this  part  apply,  the  EPF 
can  use  an  abbreviated  EA  to  assess  the 
action.  At  a  minimum,  the  abbreviated 
EA  will  consist  of; 

(1)  AF  Form  813  with  attachments 
analyzing  the  environmental  impacts  of 
the  proposed  action  and  reasonable 
alternatives. 

(2)  A  concise  description  of  the 
affected  environment. 

(3)  A  concise  FONSI  (see  §  989.15). 
(j)  The  Air  Force  should  involve 

environmental  agencies,  applicants,  and 
the  public  in  the  preparation  of  EAs  (40 
CFR  1501.4(b)).  The  extent  of 
involvement  usually  coincides  with  the 
magnitude  and  complexity  of  the 
proposed  action  and  its  potential 
environmental  effect  on  the  area.  For 
proposed  actions' described  in 
§  989.15(e)(2).  use  either  the  scoping 
process  described  in  §  989.18  or  the 
public  notice  process  in  §  989.23(b)  and 
(c). 
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"See  footnote  1  to  §989.1. 


§  989.15    Finding  of  no  significant  Impact 

(a)  The  FONSI  (40  CFR  1508.13) 
briefly  describes  why  an  action  would 
not  have  a  significant  effect  on  the 
environment  and  thus  will  not  be  the 
subject  of  an  EIS.'The  FONSI  must 
summarize  the  EA  or.  preferably,  have 
it  attached  and  incorporated  by 
reference,  and  must  note  any  other 
environmental  documents  related  to  the 

action. 

(b)  If  the  EA  is  not  attached,  the 
FONSI  must  include: 

(1)  Name  of  the  action. 

(2)  Brief  description  of  the  action 
(including  alternatives  considered  and 
the  chosen  alternative). 

(3)  Brief  discussion  of  anticipated 
environmental  effects. 

(4)  Conclusions  leading  to  the  FONSI 

(5)  All  mitigation  actions  that  will  be 
adopted  with  implementation  of  the 
proposal  (see  §989.22). 

(c)  Keep  FONSIs  as  brief  as  possible. 
Most  FONSIs  should  not  exceed  two 
typewritten  pages.  Stand-alone  FONSIs 
without  an  attached  EA  may  be  longer. 

(d)  For  actions  of  regional  or  local 
interest,  disseminate  the  FONSI 
according  to  §  989.23.  The  MAJCOM 
and  NOB  are  responsible  for  release  of 
FONSIs  to  regional  offices  of  Federal 
agencies,  the  state  single  point  of 
contact  (SPOC),  and  state  agencies 
concurrent  with  local  release  by  the 
installations. 


e)  The  EPF  must  provide  the  FONSI 
a  1  d  complete  EA  to  organizations  and 
i^pividuals  requesting  thorn  and  to 
v\Jhomever  the  proponent  or  the  EPF  has 
rMson  to  believe  is  interested  in  the 
a  ;tion.  The  EPF  provides  a  copy  of  the 
d:]jcumenls  without  cost  to  organizations 
a: id  individuals  requesting  them.  Th»? 
e;  If  lie.st  of  the  FONSI  transmittal  date 
(c  »te  of  letter  of  transmittal)  to  the 
S  iOC  or  other  interested  parly  is  thp 
o  ficial  notification  date. 

(l)  The  EPF  must  make  the  dmh  EA/ 
FINSI  available  to  the  affected  public 
u  ijess  disclosure  is  precluded  for 
se  (Jurily  classification  reasons.  Before 
ltd  FONSI  is  signed  and  the  action  is 
inblemented.  the  EPF  should  allow 
si  fficienf  time  to  receive  comments 
fr  Jhi  the  public.  The  time  period  will 
refiecf  the  magnitude  of  the  proposed 
actjion  niiil  its  potential  for  controversy. 
Thfi  grt'dtor  the  magnitude  of  the 
proposed  action  or  its  potential  for 
controversy,  the  longer  the  time  that 
must  be  allowed  for  public  review. 
Mandatory  n;view  periods  for  certain 
(iiifined  actions  are  contained  in 
4>  989.15(e)(2).  These  are  not  all 
inclusive  but  merely  specific  examples. 
In  ever\'  case  where  an  EA/FONSI  is 
prepared,  the  proponent  and  EPF  must 
determine  how  much  time  will  be 
allowed  for  public  review.  In  all  cases, 
other  than  classified  actions,  a  public 
review  period  should  be  the  norm 
imless  clearly  unnecessary  duo  to  the 
lack  of  potential  controversy. 

(2)  In  the  following  circumstances,  the 
EA  and  draft  FONSI  are  made  available 
for  public  review  for  at  least  30  days 
before  FONSI  approval  and 
implementing  the  action  (40  CFR 
1501.4(e)(2j): 

|i)  When  the  proposed  action  is.  or  is 
c:losely  similar  to,  one  that  usually 
requires  preparation  of  an  EIS  (see 
§989.16). 

(ii)  If  if  is  an  unusual  case,  a  new  kind 
of  action,  or  a  precedent-setting  case  in 
terms  of  its  potential  environmental 
impacts. 

(iii)  If  the  proposed  action  would  be 
located  in  a  floodplain  or  wetland. 

(iv)  If  the  action  is  mitigated  to 
insignificance  in  the  FONSI,  in  lieu  of 
anEIS(§989.22(r)). 

(v)  If  the  proposed  action  is  a  change 
to  airspace  use  or  designation. 

ii)  As  a  rule,  the  same  organizational 
It; vol  that  prepares  the  EA  reviews  and 
recommends  the  FONSI  for  approval  by 
the  EPC  MAJCOMs  may  decide  the 
level  of  EA  approval  and  FONSI 
signature,  except  as  provided  in 
§  989.14(g). 

(g)  Air  Force  staff  must  get  permission 
to  deviate  from  the  proce<lures  outlined 


UMI 


in  this  part  from  SAF/MIQ  in 
accordance  with  §989.30. 

§  989. 1 6    Environmental  impact  statement 

(a)  Certain  classes  of  environniotital 
impacts  require  preparation  of  an  EIS 
(40  CFR  Part  1502).  These  include,  but 
are  not  limited  to: 

(1)  Potential  for  signifif:ant 
degradation  of  the  environment. 

(2)  Potoiuial  for  significant  threat  ur 
hazard  to  public  health  or  safety. 

(3)  Substantial  environmental 
controversy  concerning  the  significance 
or  nature  of  tlie  environmental  impact  of 
a  proposed  action. 

(b)  Certain  other  actions  noniially,  but 
not  always,  require  an  EIS  Those 
include,  but  are  not  Umited  to: 

(1)  Public  land  withdrawals  of  over 
5.000  acros  (Engle  Act,  43  L'.S.C.  155- 
158). 

(2)  Establishment  of  new  a;r-tu- 
ground  weapons  ranges. 

(3)  Site  selection  of  new  airfiolds. 

(4)  .Site  selection  of  major 
installations. 

(5)  Development  of  major  new- 
weapons  systems  (at  dec  ision  points 
that  involve  demonstration,  validation, 
production,  tieployment,  and  area  or 
site  selection  for  deployment). 

(6)  Establishing  or  expanding 
supersonic  training  areas  over  land 
below  30,000  feet  MSL  (mean  sea  leva)]. 

(7)  Disposal  and  reuse  of  closing 
installations. 

§  989.17    Notice  of  Intent 

The  LPF  must  himish  to  HQ  U.SAF/ 
CEV  the  NOI  (40  CFR  1508.22) 
describing  the  proposed  action  for 
publication  in  the  Federal  Register.  The 
EPF,  through  the  host  base  public  affairs 
office,  will  also  provide  the  NOI  to 
newspapers  and  other  media  in  the  area 
potentially  affected  by  the  proposed 
action.  The  EI'F  must  provide  copies  of 
the  notice  to  the  proper  state  SPOC  (E.O. 
12372)  and  mu.st  also  distribute  it  to 
requesting  agencies,  organizations,  and 
individuals.  Along  with  the  draft  NOI, 
the  EPF  must  also  forward  the 
completed  DOPAA  to  HQ  USAF  for 
review. 

§989.18    Scoping. 

After  publication  of  the  NOI  for  an 
EIS,  the  EPF  must  initiate  the  public 
scoping  process  (40  CFR  1501.7)  to 
determine  the  scope  of  issues  to  be 
addressed  and  to  help  identify 
significant  environmental  issues  to  be 
analyzed  in  depth.  Methods  of  scoping 
range  from  soliciting  written  comn>ents 
to  conducting  public  scoping  meetings 
(see  40  CFR  1501.7  and  1506.6(e)).  The 
purpose  of  this  process  is  to  de- 
emphasize  insignificant  issues  and 


focus  the  scope  of  the  environmental 
analysis  on  significant  issites  (40  CFR 
1500.4(g)).  The  resuU  of  scoping  is  that 
the  proponent  and  EPF  detennine  the 
range  of  actions,  alternatives,  and 
impcicts  to  be  considered  in  the  EIS  (40 
CFR  1508.25).  The  EPF  must  send 
meeting  plans  for  scoping  meetings  to 
AF/CEV  (or  ANGRC/CEV)  for  SAF/MIQ 
concurrence  no  later  than  30  days  hefort' 
the  first  scoping  meeting.  .Scoping 
meeting  plans  are  similar  in  contijnf  to 
public  hearing  plans  (.see  attachmont  3 
ofthispsrt). 

§989.19    Draft  EiS. 

(a)  Preliminary  draft.  The  EPF 
prepares  a  Preliminary  draft  EIS  (FDEIS) 
(40  CFR  1502.9)  based  on  the  s<  ope  of 
issues  decided  on  during  the  scoping 
process.  The  format  of  the  EIS  must  b<; 
in  accordance  with  the  format 
recommeufled  in  the  CEQ  regulations 
(40  CFR  1502.10  and  1502.11).  The  CEQ 
regulations  indicate  that  ElSs  are   ^ 
nonnally  fewer  than  150  pages  (300 
pages  for  proposals  of  unusual 
complexity).  The  EPF  provides  a 
sufficient  number  of  copies  of  the  PDEIS 
to  HQ  USAF/rjEV  for  HQ  USAF  EPC 
review  and  to  AFCEE/EC  for  technical 
review. 

(b)  Review  of  draft  EIS.  After  the  HQ 
USAF  EPC  review,  the  EPF  makes  any 
necessary  revisions  to  the  PDEIS  and 
forwards  it  to  HQ  USAF/CEV  as  a  draft 
EIS  for  security  and  policy  review.  Ont» 
the  draft  EIS  is  approved,  HQ  USAF/ 
CEV  notifies  the  EPF  to  print  suffiueni 
copies  of  the  draft  EIS  for  distribution 

to  congressional  delegations  and 
interested  agencies.  After  congressional 
distribution,  the  EPF  sends  the  draft  EIS 
to  all  others  on  the  distribution  list.  HQ 
U.SAF/CEV  then  files  the  document 
with  the  Environmental  Protection 
Agency  lEPA)  and  provides  a  copy  to 
the  Deputy  Under  Secretary  of  Defcns<> 
for  Envirorunental  Security. 

(c)  Public  review  of  draft  EiS  (40  CJ-'H 
1502.19).  (1)  The  public  comment 
period  for  the  draft  EIS  is  at  least  45 
days  from  the  publication  date  of  the 
notice  of  availability  (NOA)  of  the;  dr.ift 
EIS  in  the  Federal  Register.  EPA 
publishes  in  the  Federal  Register,  oarh 
week,  NOAs  of  ElSs  filed  during  the 
preceding  week.  This  public  comment 
period  may  be  extended  an  additional 

1 5  days,  at  the  request  of  the  EPF.  If  the 
draft  EIS  is  unusually  long,  the  EPF  may 
distribute  a  summary  to  the  public  with 
an  attac:hed  list  of  l(x:ations  (surJi  as 
public  libraries)  where  the  entire  drnfi 
EIS  may  be  reviewed.  The  EPF  must 
distribute  the  full  draft  EIS  to  cnrtain 
entities,  for  eocample  agencies  with 
jurisdiction  by  law  or  agencies  virifb 
special  expertise  in  evaluating  the 
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environmental  impacts,  and  anyone  else 
requesting  the  entire  draft  EIS  (40  CFR 
1502.19). 

(2)  The  EPF  holds  public  hearings  on 
the  draft  EIS  according  to  the 
procedures  in  40  CFR  1506.6(c)  and  (d). 
Hearings  take  place  no  sooner  than  15 
days  after  the  Federal  Register  NOA  and 
at  least  15  days  before  the  end  of  the 
comment  period.  Scheduling  hearings 
toward  the  end  of  the  comment  period 
is  encouraged  to  allow  the  public  to 
obtain  and  more  thoroughly  review  the 
draft  EIS.  The  EPF  must  provide  hearing 
plans  to  HQ  USAF/CEV  (or  ANGRC/ 
CEV)  for  SAF/MIQ  concurrence  no  later 
than  30  days  prior  to  the  first  public 
hearing.  See  attachment  3  of  this  part  for 
public  hearing  procedures. 

(d)  Response  to  comments  (40  CFR 
1503.4).  The  EPF  must  incorporate  its 
responses  to  comments  in  the  final  EIS 
by  either  modifying  the  text  and 
referring  in  the  appendix  to  where  the 
appropriate  modification  is  addressed  or 
providing  a  written  explanation  in  the 
comments  section,  or  both.  The  EPF 
may  group  comments  of  a  similar  nature 
together  to  allow  a  common  response 
and  may  also  respond  to  individuals 

separately. 

(e)  Seehng  additional  comments.  The 
EPF  may,  at  any  time  during  the  EIS 
process,  seek  additional  public 
comments,  such  as  when  there  has  been 
a  significant  change  in  circumstances, 
development  of  significant  new 
information  of  a  relevant  nature,  or 
where  there  is  substantial 
environmental  controversy  concerning 
the  proposed  action.  Significant  new 
information  leading  to  public 
controversy  regarding  the  scope  after  the 
scoping  process  is  such  a  changed 
circumstance.  An  additional  public 
comment  period  may  also  be  necessary 
after  the  publication  of  the  draft  EIS  due 
to  public  controversy  or  changes  made 
as  the  result  of  previous  public 
comments.  Such  periods  when 
additional  public  comments  are  sought 
shall  last  for  at  least  30  days. 

§989.20    Final  EIS. 

(a)  If  changes  in  the  draft  EIS  are 
minor  or  limited  to  factual  corrections 
and  responses  to  comments,  the 
proponent  may,  with  the  prior  approval 
of  SAF/MIQ.  prepare  a  document 
containing  only  draft  EIS  comments.  Air 
Force  responses,  and  errata  sheets  of 
changes  staffed  to  the  HQ  USAF  EPC  for 
coordination.  However,  the  proponent 
must  submit  the  draft  EIS  and  all  of  the 
above  documents,  with  a  new  cover 
sheet  indicating  that  it  is  a  final  EIS  (40 
CFR  1503.4(c)),  to  HQ  USAF/CEV  for 
filing  with  the  EPA  (40  CFR  1506.9).  If 
more  extensive  modifications  are 


required,  the  EPF  must  prepare  a 
preliminary  final  EIS  incorporating 
these  modifications  for  coordination 
within  the  Air  Force.  Regardless  of 
which  procedure  is  followed,  the  final 
EIS  must  be  processed  in  the  same  way 
as  the  draft  EIS.  except  that  the  public 
need  not  be  invited  to  comment  during 
the  30-day  post-filing  waiting  period. 
The  final  EIS  should  be  furnished  to 
every  person,  organization,  or  agency 
that  made  substantive  comments  on  the 
draft  EIS  or  requested  a  copy.  Although 
the  EPF  is  not  required  to  respond  to 
public  comments  received  during  this 
period,  comments  received  must  be 
considered  in  determining  final 
decisions  such  as  identifying  the 
preferred  alternative,  appropriate 
mitigations,  or  if  a  supplemental 
analysis  is  required. 

(b)  The  EPF  processes  all  necessary 
supplements  to  EISs  (40  CFR  1502.9)  in 
the  same  way  as  the  original  draft  and 
final  EIS,  except  that  a  new  scoping 
process  is  not  required. 

(c)  If  major  steps  to  advance  the 
proposal  have  not  occurred  within  5 
years  from  the  date  of  the  FEIS 
approval,  reevaluation  of  the 
documentation  should  be  accomplished 
to  ensure  its  continued  validity. 

§  989.21    Record  of  decision. 

(a)  The  MAJCOM  prepares  draft 
RODs,  formally  staffs  them  to  HQ 
USAF/CEV  for  verification  of  adequacy, 
and  forwards  them  to  the  final  decision- 
maker for  signature.  A  ROD  (40  CFR 
1505.2)  is  a  concise  public  document 
stating  what  an  agency's  decision  is  on 
a  specific  action.  The  ROD  may  be 
integrated  into  any  other  document 
required  to  implement  the  agency's 
decision.  A  decision  on  a  course  of 
action  may  not  be  made  until  30  days 
after  publication  of  the  NOA  of  the  final 
EIS  in  the  Federal  Register.  EPA 
publishes  NOAs  each  Friday,  when 
Friday  is  a  holiday,  the  notice  is 
published  on  Thursday. 

(b)  The  Air  Force  must  announce  the 
ROD  to  the  affected  public  as  specified 
in  §  989.23,  except  for  classified 
portions.  The  ROD  should  be  concise 
and  should  explain  the  conclusion,  the 
reason  for  the  selection,  and  the 
alternatives  considered.  The  ROD  must 
identify  the  course  of  action  (proposed 
action  or  an  alternative)  that  is 
considered  envirorunentally  preferable 
regardless  of  whether  it  is  the 
alternative  selected  for  implementation. 
The  ROD  should  summarize  all  the 
major  factors  the  agency  weighed  in 
making  its  decision,  including  essential 
considerations  of  national  policy. 

(c)  The  ROD  must  state  whether  the 
selected  alternative  employs  all 


practicable  means  to  avoid,  minimize, 
or  mitigate  environmental  impacts  and. 
if  not.  explain  why. 

§989.22    Mitigation. 

(a)  When  preparing  EIAP  documents, 
indicate  clearly  whether  mitigation 
measures  (40  CFR  1508.20)  must  be 
implemented  for  the  alternative 
selected.  Discuss  mitigation  measures  in 
terms  of  "will"  and  "would"  when  such 
measures  have  already  been 
incorporated  into  the  proposal.  Use 
terms  like  "may"  and  "could"  when 
proposing  or  suggesting  mitigation 
measures.  Both  the  public  and  the  Air 
Force  community  need  to  know  what 
commitments  are  being  considered  and 
selected,  and  who  will  be  responsible 
for  implementing,  funding,  and 
monitoring  the  mitigation  measures. 

(b)  The  proponent  funds  and 
implements  mitigation  measures  in  the 
mitigation  plan  that  are  approved  by  the 
decision-maker.  Where  possible  and 
appropriate  because  of  amount,  the 
proponent  should  include  the  cost  of 
mitigation  as  a  line  item  in  the  budget 
for  a  proposed  project.  The  proponent 
must  keep  the  EPF  informed  of  the 
status  of  mitigation  measures  when  the 
proponent  implements  the  action.  The 
EPF  monitors  the  progress  of  mitigation 
implementation  and  reports  its  status  to 
HQ  USAF/CEV  on  a  periodic  basis. 
Upon  request,  the  EPF  must  also 
provide  the  results  of  relevant 
mitigation  monitoring  to  the  public. 

(c)  The  proponent  may  "mitigate  to 
insignificance"  potentially  significant 
environmental  impacts  found  during 
preparation  of  an  EA,  in  lieu  of 
preparing  an  EIS.  The  FONSI  for  the  EA 
must  include  these  mitigation  measures. 
Such  mitigations  are  legally  binding  and 
must  be  carried  out  as  the  proponent   " 
implements  the  project.  If,  for  any 
reason,  the  project  proponent  later 
abandons  or  revises  in  environmentally 
adverse  ways  the  mitigation 
commitments  made  in  the  FONSI,  the 
proponent  must  prepare  a  supplemental 
EIAP  document  before  continuing  the 
project.  If  potentially  significant 
environmental  impacts  would  result 
from  any  project  revisions,  the 
proponent  must  prepare  an  EIS. 

(cl)  For  each  FONSI  or  ROD 
containing  mitigation  measures,  the 
proponent  publishes  a  plan  specifically 
identifying  each  mitigation,  discussing 
how  the  proponent  will  execute  the 
mitigations,  identifj'ing  who  will  fund 
and  implement  the  mitigations,  and 
stating  when  the  proponent  will 
complete  the  mitigation.  The  mitigation 
plan  will  be  forwarded  to  HQ  USAF/ 
CEV  for  review  within  90  days  from  the 
date  of  signature  of  the  FONSI  or  ROD. 


§989.23    Public  notification. 

Except  as  provided  in  §989.25.  public 
notification  is  required  for  various 
aspects  of  the  EIAP. 

(a)  Activities  that  require  public 
notification  include: 

(1)  The  FONSI  for  an  EA. 

(2)  An  EIS  NOI. 

(3J  Public  scoping  meetings. 

(4)  Availability  of  the  draft  EIS. 

(5)  Public  hearings  on  the  draft  EIS 
(which  should  be  included  in  the  NOA 
for  the  draft  EIS). 

(6)  Availability  of  the  final  EIS. 

(7)  The  ROD  for  an  EIS. 

(b)  For  actions  of  local  concern,  the 
list  of  possible  notification  methods  in 
40  CFR  1506.6(b)(3)  is  only  illustrative. 
The  EPF  may  use  other  equally  effective 
means  of  notification  as  a  substitute  for 
any  of  the  methods  listed.  Because 
many  Air  Force  actions  are  of  limited 
interest  to  persons  or  organizations 
outside  the  Air  Force,  the  EPF  may  limit 
local  notification  to  the  SPOC,  local 
government  representatives,  and  local 
news  media.  For  all  FONSI  or  EIS 
notices,  if  the  news  media  fail  to  carry 
the  story  and,  in  the  case  of  a  FONSI. 
if  the  action  requires  that,  after  public 
notice  of  the  FONSI.  30  days  must  pass 
before  a  decision  or  any  action  is 
permissible  (see  §  989.15(e)(2)).  the 
public  affairs  officer  must  purchase  an 
advertisement  in  the  local  newspaper(s) 
of  general  circulation  (not  "legal" 
newspapers  or  "legal  section"  of  general 
newspapers). 

(c)  For  the  purpose  of  EIAP,  the  EPF 
begins  the  time  peripd  of  local 
notification  when  it  sends  written 
notification  to  the  state  SPOC  or  other 
organization  (date  of  letter  of 
notification)  or  when  the  local  media 
carries  the  story  (date  of  story), 
whichever  occurs  first.  Operations  and 
maintenance  funds  pay  for  the 
advertisements. 


necessarily  required  by  NEPA.  When 
dealing  with  base  closure  or  realignment 
EIAP  documents.  MAJCOMs  and  HQ 
USAF  offices  should  obtain  legal  advice 
on  special  congressional  requirements. 
Consult  with  HQ  USAF/XOO,  the  HQ 
USAF  focal  point  for  the  realignment 
process,  decision  documents,  and 
congressional  requirements. 


§  989.24    Base  closure  and  reatignmenL 

Base  closure  or  realignment  may 
entail  special  requirements  for 
environmental  analysis.  The  permanent 
base  closure  and  realignment  law.  10 
U.S.C.  2687,  requires  a  report  to  the 
Congress  when  an  installation  where  at 
least  300  DoD  civilian  persoiuiel  are 
authorized  to  be  employed  is  closed,  or 
when  a  realignment  reduces  such  an 
installation  by  at  least  50  percent  or 
1,000  of  such  personnel,  whichever  is 
less.  In  addition,  other  base  closure  laws 
may  be  in  effect  during  particular 
periods.  Such  non-permanent  closure 
laws  frequently  contain  provisions 
limiting  the  extent  of  environmental 
analysis  required  for  actions  taken 
luider  them.  Such  provisions  may  also 
add  requirements  for  studies  not 
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§  989.25    Classified  actions  (40  CFR 
1507.3(c)). 

(a)  Classification  of  an  action  for 
national  defense  or  foreign  policy 
purposes  does  not  relieve  the 
requirement  of  complying  with  NEPA. 
In  classified  matters,  the  Air  Force  must 
prepare  and  make  available  normal 
NEPA  environmental  analysis 
documents  to  aid  in  the  decision 
making  process;  however.  Air  Force 
staff  must  prepare,  safeguard  and 
disseminate  these  documents  according 
to  estabhshed  procedures  for  protecting 
classified  documents.  If  an  EIAP 
document  must  be  classified,  the  Air 
Force  may  modify  or  eliminate 
associated  requirements  for  public 
notice  (including  publication  in  the 
Federal  Register)  or  public  involvement 
in  the  EIAP.  However,  the  Air  Force 
should  obtain  comments  on  classified 
proposed  actions  or  classified  aspects  of 
generally  unclassified  actions,  from 
public  agencies  having  jurisdiction  by 
law  or  special  expertise,  to  the  extent 
that  such  review  and  comment  is 
consistent  with  security  requirements. 
Where  feasible,  the  EPF  may  need  to 
help  appropriate  personnel  from  those 
agencies  obtain  necessary  security 
clearances  to  gain  access  to  documents 
so  they  can  comment  on  scoping  or 
review  the  documents. 

fb)  Where  the  proposed  action  is 
classified  and  unavailable  to  the  public, 
the  Air  Force  may  keep  the  entire  NEPA 
process  classified  and  protected  under 
the  applicable  procedures  for  the 
classification  level  pertinent  to  the 
particular  information.  At  times  (for 
example,  during  weapons  system 
development  and  base  closures  and 
realignments),  certain  but  not  all  aspects 
of  NEPA  documents  may  later  be 
declassified.  In  those  cases,  the  EPF 
should  organize  the  EIAP  documents,  to 
the  extent  practicable,  in  a  way  that 
keeps  the  most  sensitive  classified 
information  (which  is  not  expected  to  be 
released  at  any  early  date)  in  a  separate 
annex  that  can  remain  classified;  the 
rest  of  the  EIAP  documents,  when 
declassified,  will  then  be 
comprehensible  as  a  unit  and  suitable 
for  release  to  the  public.  Thus,  the 
documents  will  reflect,  as  much  as 
possible,  the  nature  of  the  action  and  its 
environmental  impacts,  as  well  as  Air 


Force  compliance  with  NEPA 
requirements. 

(c)  Where  the  proposed  action  is  not 
classified,  but  certain  aspects  of  it  need 
to  be  protected  by  security 
classification,  the  EPF  should  tailor  the 
EIAP  for  a  proposed  action  to  permit  as 
normal  a  level  of  public  involvement  as 
possible,  but  also  fully  protect  the 
classified  part  of  the  action  and 
environmental  analysis.  In  some 
instances,  the  EPF  can  do  this  by 
keeping  the  classified  sections  of  the 
EIAP  documents  in  a  separate,  classified 
annex. 

(d)  For  §  989.25(b)  actions,  an  NOI  or 
NOA  will  not  be  published  in  the 
Federal  Register  until  the  proposed 
action  is  declassified.  For  §  989.25(c) 
actions,  the  Federal  Register  will  run  an 
unclassified  NOA  which  will  advise  the 
public  that  at  some  time  in  the  future 
the  Air  Force  may  or  will  publicly 
release  a  declassified  document. 

(e)  The  EPF  similarly  protects 
classified  aspects  of  FONSls,  RODs,  or 
other  environmental  documents  that  are 
part  of  the  EIAP  for  a  proposed  action, 
such  as  by  preparing  separate  classified 
annexes  to  unclassified  documents,  as 
necessary. 

(0  VVhenever  a  proponent  belie\es 
that  EIAP  documents  should  be  kept 
classified,  the  EPF  must  make  a  report 
of  the  matter  to  SAF/MIQ,  including 
proposed  modifications  of  the  normal 
EIAP  to  protect  classified  information. 
The  EPF  may  make  such  submissions  at 
whatever  level  of  security  classification 
is  needed  to  provide  a  comprehensive 
understanding  of  the  issues.  SAF/MIQ. 
with  support  from  SAF/GC  and  other 
staff  elements  as  necessary,  makes  final 
decisions  on  EIAP  procedures  for 
classified  actions. 

§  989.26    Occupational  safety  and  healtfi. 
Assess  direct  and  indirect  impacts  of 
proposed  actions  on  the  safety  and 
health  of  Air  Force  employees  and 
others  at  a  work  site.  Normally, 
compliance  with  Occupational  Safety 
and  Health  Administration  (OSHA) 
standards  will  mitigate  hazards.  The 
EIAP  document  does  not  need  to  specify 
such  compliance  procedures.  However, 
the  EIAP  documents  should  discuss 
impacts  that  require  a  change  in  work 
practices  to  achieve  an  adequate  level  of 
health  and  safety. 

§  989.27    Airspace  proposals. 

The  DoD  and  the  Federal  Aviation 
Administration  (FAA)  have  entered  into 
a  Memorandum  of  Understanding 
(MOU)  that  outlines  various  airspace 
responsibilities.  For  purposes  of 
compliance  with  NEPA.  the  DoD  is  the 
"lead  agency  '  for  all  proposals  initiated 
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by  DoD,  with  the  FAA  acting  as  the 
"cooperating  agency."  Where  airspace 
proposals  initiated  by  the  FAA  affect 
military'  use,  the  roles  are  reversed.  The 
proponent's  action  officers  (civil 
engineering  and  local  airspace 
management)  must  ensure  that  the  FAA 
is  fully  integrated  into  the  airspace 
proposal  and  related  EIAP  from  the  very 
beginning  and  that  the  action  officers 
review  the  FAA's  responsibilities  as  a 
cooperating  agency.  The  proponent's 
airspace  manager  develops  the 
preliminary  airspace  proposal  per 
appropriate  FAA  handbooks  and  the 
FAA-DoD  MOU.  The  preliminary 
airspace  proposal  is  the  basis  for  initial 
dialogue  between  DoD  and  the  FAA  on 
the  proposed  action.  A  close  working 
relationship  between  DoD  and  the  FAA, 
through  the  FAA  regional  Air  Force 
representative,  greatly  facilitates  the 
airspace  proposal  process  and  helps 
resolve  many  NEPA  issues  during  the 
EIAP. 

§  989.28    Air  quality. 

Section  176(c)  of  the  Clean  Air  Act 
Amendments  of  1990,  42  U.S.C.  7506(c), 
establishes  a  conformity  requirement  for 
Federal  agencies  which  has  been 
implemented  by  regulation,  40  CFR  Part 
93,  Subpart  B.  All  EIAP  documents 
must  address  applicable  conformity 
requirements  and  the  status  of 
compliance.  Conformity  applicability 
analyses  and  determinations  are 
separate  and  distinct  requirements  and 
should  be  documented  separately.  To 
increase  the  utility  of  a  conformity 
detennination  in  performing  the  EIAP, 
the  conformity  determination  should  be 
completed  prior  to  the  completion  of  the 
EIAP  so  as  to  allow  incorporation  of  the 
information  from  the  conformity 
determination  into  the  EIAP. 

§989.29    Pollution  prevention. 

The  Pollution  Prevention  Act  of  1990. 
42  U.S.C.  13101(b),  established  a 
national  policy  to  prevent  or  reduce 
pollution  at  the  source,  whenever 
feasible.  Pollution  prevention 
approaches  should  be  applied  to  all 
pollution-generating  activities.  The 
environmental  document  should 
analyze  potential  pollution  that  may 
result  from  the  proposed  action  and 
alternatives  and  must  incorporate 
pollution  prevention  measures 
whenever  feasible.  Where  pollution 
cannot  be  prevented,  the  environmental 
analysis  and  proposed  mitigation 
measures  should  include,  wherever 
possible,  recycling,  energy  recovery, 
treatment,  and  environmentally  safe 


disposal  actions  (see  AFI  32-7080, 
Pollution  Prevention  Program  '). 

§  989.30    Special  and  emergency 
procedures. 

(a)  Special  procedures.  During  the 
EIAP,  unique  situations  may  arise  that 
require  EIAP  strategies  different  than 
those  set  forth  in  this  part.  These 
situations  may  warrant  modification  of 
the  procedures  in  this  part.  EPFs  should 
only  consider  procedural  deviations 
when  the  resulting  process  would 
benefit  the  Air  Force  and  still  comply 
with  NEPA  and  CEQ  regulations.  EPFs 
must  forward  all  requests  for  procedural 
deviations  to  HQ  USAF/CEV  (or 
ANGRC/CEV)  for  review  and  approval 
by  SAF/MIQ. 

(b)  Emergency  procedures  (40  CFR 
1506.11).  Certain  emergency  situations 
may  make  it  necessary  to  take 
immediate  action  having  significant 
environmental  impact,  without 
observing  all  the  provisions  of  the  CEQ 
regulations  or  this  part.  If  possible, 
promptly  notify  HQ  USAF/CEV.  for 
SAF/MIQ  coordination  and  CEQ 
consultation,  before  undertaking 
emergency  actions  that  would  otherwise 
not  comply  with  NEPA  or  this  part.  The 
immediate  notification  requirement 
does  not  apply  where  emergency  action 
must  be  taken  without  delay. 
Coordination  in  this  instance  must  take 
place  as  soon  as  practicable. 

§989.31    Reporting  requirements. 

(a)  EAs.  EISs.  and  mitigation  measures 
will  be  tracked  through  the  Work 
Information  Management  System- 
Environmental  Subsystem  (WIMS-ES), 
as  required  by  AFI  32-7002. 
Environmental  Information 
Management  System.'"  ANGRC/CE  will 
provide  EIAP  updates  to  HQ  USAF/CEV 
through  the  WIMS-ES. 

(b)  All  documentation  will  be 
disposed  of  according  to  AFMAN  37- 
139,  Records  Disposition — Standards 
(formerly  AFR  4-20,  Volume  2  "). 

§  989.32    Procedures  for  analysis  abroad. 

Procedures  for  analysis  of 
environmental  actions  abroad  are 
contained  in  32  CFR  Part  187.  That 
directive  provides  comprehensive 
policies,  definitions,  and^rocedures  for 
implementing  E.O.  12114. 
Environmental  Effects  Abroad  of  Major 
Federal  Actions.  For  analysis  of  Air 
Force  actions  abroad,  32  CFR  Part  187 
will  be  followed.  Also,  refer  to 
Environmental  Defense  Fund  v.  Massey, 
986  F.  2d  528. 


"S»e  footnote  1  to  §989.1. 
'"See  footnote  I  to  §989. 1. 
1 1  See  footnote  1  to  §939. 1. 


§  989.33    Requirements  for  analysis 
abroad. 

The  EPF  will  generally  perform  the 
same  functions  for  analysis  of  actions 
abroad  that  it  performs  in  the  United 
States.  In  addition  to  the  requirements 
of  32  CFR  Part  187,  the  following  Air 
Force  specific  rules  apply: 

(a)  For  EAs  dealing  with  global 
commons,  HQ  USAF/CEV  will  review 
actions  that  are  above  the  MAJCOM 
approval  authority.  In  this  instance, 
approval  authority  refers  to  the  same 
approval  authority  that  would  apply  to 
an  EA  in  the  United  States.  The  EPF 
documents  a  decision  not  to  do  an  EIS. 

(b)  For  EISs  dealing  with  the  global 
commons,  the  EPF  provides  sufficient 
copies  to  HQ  USAF/CEV  for  the  HQ 
USAF  EPC  review  and  AFCEE/EC 
technical  review.  After  EPC  review,  the 
EPF  makes  a  recommendation  as  to 
whether  the  proposed  draft  EIS  will  be 
released  as  a  draft  EIS. 

(c)  For  envirorunental  studies  and 
environmental  reviews,  forward  all 
environmental  studies  and  reviews  to 
HQ  USAF/CEV  for  coordination  among 
appropriate  Federal  agencies.  HQ 
USAF/CEV  makes  environmental 
studies  and  reviews  available  to  the 
Department  of  State  and  other  interested 
Federal  agencies,  and.  on  request,  to  the 
United  States  public,  in  accordance 
with  32  CFR  Part  187.  HQ  USAF/CEV 
also  may  inform  interested  foreign 
governments  or  furnish  copies  of 
studies,  in  accordance  with  32  CFR  Part 
187. 
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CFR    Codeof  Federal  Regulations 
DAB    Defense  Acquisition  Board 
DoD    Department  of  Defense 
DoDD    Department  of  Defense  Directive 
DoD.M     Department  of  Defense  Manual 
DOPAA     Description  of  Proposed  Action 

and,' Alternatives 
E,A    f  pvironmental  Assessment 
EIAP    Environmental  Impact  Analysis 

Protess 
EIS    Environmental  Impact  Statement 
E.O.    -Executive  Order 
EPA    Environmental  Protection  Agencv 
EPC    Environmental  Protection  Committee 
EPF    Environmental  Planning  Function 
FAA    Federal  Aviation  Administration 
FEIS    Final  Environmental  Impact  Statement 
FOA    Field  Operating  Agency 
FONPA    Finding  of  No  Practicable 

Altamalive 
FON'S)    Finding  of  No  Significant  Impac  t 
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GSA    General  Services  Administration 

HQ  AFMC    Headquarters.  Air  Force  Materiel 

Command 
HQ  USAF    Headquarters,  United  Stales  Air 

Force 
HQ  USAF/CE    The  Air  Force  Civil  Engineer 
MAJCOM    Major  Command 
MOA    Military  Operating  Area 
MOU    .Memorandum  of  Understanding 
MSL    .Mean  Sea  Level 
.NEPA    National  Environmental  Policv  Ati 

of  1969 
.NGB-CF    .National  Guard  Bureau  Air 

Directorate 
NGB-)A    National  Guard  Bureau  Offit  e  of 

the  Staff  Judge  Advocate 
NGB-PA     .National  Guard  Burj^au  Offx  e  ol 

Public  Affairs 
NOA    Notice  of  Availability 
NOI    Notice  of  Intent 
OSD    Office  of  the  Secretary  of  Defense 
OSHA    Occupational  Safely  and  Health 

Administration 
PDEIS    Preliminary  Draft  Environmental 

Impact  Statement 
RCO    Air  Force  Regional  Complianre  Offii  e 
ROD    Record  of  Decision 
SAF/GC    Air  Force  General  Counsel 
SAF/LL    .Air  Force  Office  of  Legislative 

Liaison 
SAF/.MI     Assistant  Secretary  of  the  .Air  Frcf  e 

for  Manpower.  Reserve  Affairs. 

Installations,  end  Enviroiimenl 
SAF/MIQ    Pppjty  .Assistant  Secretary  of  the 

Air  Force  (Environment.  Safety,  and 

Occupational  Health) 
SAF/PA     Air  Force  Office  of  Pabli(  Affairs 
SJA     Staff  Judge  Advocate 
SPOC    Single  Point  of  Contact 
TDY    Temporary  Duty 
U.S.C.     United  States"Code 
WLMS-ES    Work  Information  Managenient 

System-Environmental  Subsvslem 
Ti>rms 

Note:  All  terms  listed  in  the  CEQ 
Regulations,  40  CFR  Part  1508  apply  to  this 
part.  In  addition,  the  following  terms  apply: 

Description  of  Proposed  Action  and 
Alternatives  (DOPAA)— An  Air  Force 
document  that  is  the  framework  for  assessing 
the  environmental  impact  of  a  proposal  It 
describes  the  purpose  and  need  for  the 
a(  tion,  the  alternatives  to  be  considered,  and 
the  rationale  used  to  arrive  at  the  proposed 
a(  tion. 

Environmental  Impact  Analysis  Process 
lEIAP) — The  Air  Force  program  that 
implements  the  requirements  of  NTPA  and 
requirements  for  analysis  of  environmental 
effects  abroad  under  EO.  12114. 

Finding  of  No  Practicable  Alternative 
IFOKPA) — Documentation  according  to 
Executive  Orders  11988  and  11990  that 
explains  why  there  are  no  practicable 
alternatives  to  an  action  affecting  a  wetland 
or  floodplain.  based  on  appropriate  EIAP 
analysis  or  other  documentation. 

Interdisciplinary — An  approach  to 
environmental  analysis  involving  more  than 
one  discipline  or  branch  of  learning. 

National  Environmental  Policy  Act  of  196^ 
INEPA) — The  basic  national  charter  to 
protect  the  environment  that  requires  all 
Federal  agencies  to  consider  environmental 
impacts  when  making  decisions  regarding 
proposed  actions. 


Pollution  Prevention— '•  Source  reduction", 
as  defined  under  the  Pollution  Prevention 
Act,  and  other  practices  that  reduce  or 
eliminate  pollutants  through  increased 
efficiency  in  the  use  of  raw  materials,  energy, 
water,  or  other  resources,  or  in  the  protection 
of  natural  resources  by  conservation. 

Proponent — Any  office,  unit,  or  activity 
that  proposes  to  initiate  an  action 

Scoping— A  public  process  for  proposing 
alternatives  to  be  addressed  and  for 
identifying  the  significant  issues  related  to  a 
proposed  action. 

United  States — All  states,  commonweahhv. 
the  District  of  Columbia,  territories  and 
possessions  of  the  United  States,  and  all 
waters  and  airspace  subject  to  t.he  territoriii) 
lurisdiction  of  the  United  States.  The 
territories  and  possessions  of  the  United 
States  include  the  Virgin  Islands.  Amerit  ?.n 
.Samoa,  Wake  Island,  Midwav  Island.  Guam. 
Palmyra  Island.  Johnston  Atoll.  Navasss  ' 
h.land.  and  Kii^gman  Reef. 

Attachment  2  to  Part  989— Categorical 
Exclusions 

A2.  ] .  Propo.nent/EPF  Res  pons. b;Iii\ 
.Although  a  proposed  action  may  qaaiih  ;or 
a  categorical  exclusion  fro.Ti  the  requiremt-rjis 
for  environmental  impact  analysis  under 
.NEPA,  this  exclusion  does  not  re!ie\e  the 
EPF  or  the  proponent  of  responsibility  for 
complying  with  all  other  environ.-ner.ta; 
requirements  related  to  the  propoE.-=i 
including  requirements  for  permits.  <.!i!e 
regulatory  agency  review  of  plans,  and  so  i  -i 

A2.2.  Additional  Analysis.  Circum<,ten<  <-^ 
may  arise  in  vihich  usually  categorically 
excluded  actions  may  have  a  sl'gnifif  ani 
environmental  impact  and.  therefore  rr.i--. 
generate  a  requirement  for  further 
environmental  analysis.  Examples  of 
situations  where  such  unique  eircum«.ir-,r,(f«. 
may  be  present  ini  lude; 

A. 2. 2.1.  Actions  of  greater  scope  cr  s;?p 
than  generally  experienced  for  a  partic  t^U-.r 
category  of  action. 

A2.2.2.  Potential  for  degradation  (even 
though  slight)  of  already  marginal  cr  poc.r 
environmental  conditions 

A2.2.3  Initiating  a  degrading  influent  i= 
ai  tivity.  or  effect  in  areas  not  already 
significantly  modified  from  their  naisirai 
( pndilion. 

A2.2.4.  Use  of  unproven  tecTinc.'opx 

A2.2.5.  Use  of  hazardous  or  toxic 
substances  that  may  come  in  cont&i  t  w.-.n  ;.*•->• 
surrounding  environment. 

A2.2.6.  Presence  of  threatened  or 
endangered  species,  archaeological  remain*, 
historical  sites,  or  other  protected  resources 

A2.2.7.  ProiX)sa!s  adversely  affecting  areas 
of  critical  environmental  concern,  such  as 
prime  or  unique  agricultural  lands.  uellaniS 
coastal  zones,  wilderness  areas,  roodpl.-iins. 
or  wild  and  scenic  river  areas. 

A2.3.  CATEX  List.  Actions  that  are 
categorically  excluded  in  the  absence  c) 
unique  ci.'cumstantes  are; 

A2.3.1.  Routine  procurement  of  goods  n:,it 
ser\'ices. 

A2.3  2  Routine  Commissary  and  Exi  ho:;.;:«- 
operalions. 

A2.3.3.  Routine  recreational  and  \ve!fr..-i- 
activities. 

A2.3.4,  Norm.il  personnel,  fiscal  or 
budgeting,  .ind  administrative  3(  tiviTies  i,i  <i 
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decisions  including  those  involving  military 
and  civilian  personnel  (for  exampl". 
recruiting,  processing,  paying,  and  records 
keeping). 

A2  3.5.  Preparing,  revising,  or  adopting 
regulations,  instructions,  directives,  or 
guidance  documents  that  do  not,  themselves, 
result  in  an  action  being  taken. 

A2.3.6  Preparing,  revising,  or  adopting 
regulations,  instructions,  directives,  or 
guidance  documents  that  implement 
(without  substantial  change)  the  regulations, 
instructions,  directives,  or  guidance 
dot  uments  from  higher  headquarters  or  other 
Federal  agencies  with  superior  subject  matter 
ju:isdiction. 

A2.3.7.  Continuation  or  resumption  of  pre- 
existing actions,  where  there  is  no  substantial 
clidi-.je  in  existing  conditions  or  existing  land 
u>t:s  and  where  the  actions  were  originally 
evaluated  in  accordance  with  applicable  law 
and  regulations,  and  surrounding 
circumstances  have  not  changed. 

A2.3.8.  Performmg  interior  and  exterior 
construction  within  the  5-foot  line  of  a 
building  without  changing  the  land  use  of  the 
e.xisliiigbuildiiig. 

A2.3.9.  Repairing  and  replacing  real 
property  installed  equipment. 

A2.3.10.  Routine  facilltv  maintenance  and 
repair  that  does  not  involve  disturbing 
sisnificant  quantities  of  hazardous  materials 
such  asasbestn';. 

A2.3.11.  Actions  similar  to  other  actions 
which  have  been  determined  to  have  an 
insignificant  impact  in  a  similar  setting  as 
established  in  an  EIS  or  an  EA  resulting  in 
a  FONSI.  The  EPF  must  document 
application  of  thisCATEXon  AF  Form  81.1. 
specifically  identifying  the  previous  Air 
Force  approved  environmental  document 
which  provides  the  basis  for  this 
determination. 

A2.3.12.  Installing,  operating,  modifying, 
and  routineiy  repairing  and  replacing  utility 
and  communications  systems,  data 
pro<:essing  caMe.  and  similar  electronic 
equipment  that  use  existing  rights  of  way. 
easements,  distribution  systems,  or  facilities. 

A2.3.13.  Installing  or  modifying  airfield 
operational  eqoipment  (such  as  runway 
visual  range  equipment,  visual  glide  path 
systems,  and  remote  transmitter  or  receiver 
facilities)  on  airfield  property  and  usually 
accessible  only  to  maintenance  personnel. 

A2.3.14.  Installing  on  previously 
developed  land,  equipment  that  does  not 
substantially  alter  land  use  (i.e.,  land  use  pf 
more  than  one  acre).  This  includes  outgrants 
to  private  lessees  for  similar  construction. 
The  EPF  muii  document  application  of  this 
CATE.X  on  AF  Form  813. 

A2  3.15.  La^•ing-away  or  mothballing  a 
production  facility  or  adopting  a  reduced 
maintenance  level  at  a  closing  installation 
when  (1)  agreement  on  any  required  historic 
preser\alion  effort  has  been  reached  with  the 
slate  historic  preservation  officer  and  the 
Advisory  Council  on  Historic  Preservation, 
and  (2)  no  degradation  in  the  environmental 
restoration  program  will  occur. 

A2.3.16.  Acquiring  land  and  ingrants  (50 
acres  or  less)  for  activities  otherwise  subject 
to  CATEX.  The  EPF  must  document 
application  of  this  CATEX  on  AF  Form  813. 
A2.3.17.  Transfierring  land  facilities,  and 
personal  property  for  which  the  General 


Services  Administration  (GSA)  is  the  action 
agency  Such  transfers  are  excluded  only  if 
there  is  no  change  in  land  use  and  GSA 
complies  with  its  NEPA  requirements. 
A2.3.18.  Transferring  administrative 
control  of  real  property  within  the  Air  Force 
or  to  another  military  department  or  to 
another  Federal  agency,  including  returning 
public  domain  lands  to  the  Department  of  the 
Interior. 

A2.3.19.  Granting  easements,  leases, 
licenses,  rights  of  entry,  and  permits  to  use 
Air  Force  controlled  property  for  activities 
that,  if  conducted  by  the  Air  Force,  could  be 
categorically  excluded  in  accordance  with 
this  attachment.  The  EPF  must  document 
application  of  this  CATEX  on  AF  Form  813. 
A2.3.20.  Converting  in-house  services  to 
contract  services. 

A2.3.21.  Routine  personnel  decreases  and 
increases,  including  work  force  conversion  to 
either  on-base  contractor  operation  or  to 
military  operation  from  contractor  operation 
(excluding  base  closure  and  realignment 
actions  which  are  subject  to  congressional 
reporting  under  10  U.S.C  §  2687). 

A2.3.22.  Routine,  temporary  movement  of 
personnel,  including  deployments  of 
personnel  on  a  temporary  duty  (TDY)  basis 
where  existing  facilities  are  used. 

A2.3.23.  Personnel  reductions  resulting 
from  workload  adjustments,  reduced 
personnel  funding  levels,  skill  imbalances,  or 
other  similar  causes. 

A2.3.24.  Study  efforts  that  involve  no 
commitment  of  resources  other  than 
personnel  and  funding  allocations. 

A2.3.25.  The  analysis  and  assessment  of 
the  natural  environment  without  altering  it 
(inspections,  audits,  surveys,  investigations). 
This  CATEX  includes  the  granting  of  any 
permits  necessary  for  such  surveys,  provided 
that  the  technology  or  procedure  involved  is 
well  understood  and  there  are  no  adverse 
environmental  impacts  anticiptated  from  it. 
The  EPF  must  document  application  of  this 
CATEX  on  AF  Form  813. 

A2.3.26.  Undertaking  specific  investigatory 
activities  to  support  remedial  action 
activities  for  purposes  of  cleanup  of 
hazardous  spillage  or  waste  sites  or 
contaminated  groundwater  or  soil.  These 
activities  include  soil  borings  and  sampling, 
installation,  and  operation  of  test  or 
monitoring  wells.  This  CATEX  applies  to 
studies  that  assist  in  determining  final 
cleanup  actions  when  they  are  conducted  in 
accordance  with  interagency  agreemeirts, 
administrative  orders,  or  work  plans 
previously  agreed  to  by  EPA  or  state 
regulators.  Note:  This  CATEX  does  not  apply 
to  the  selection  of  the  remedial  action. 
A2.3.27.  Normal  or  routine  basic  and 
applied  scientific  research  confined  to  the 
laboratory  and  in  compliance  with  all 
applicable  safety,  environmental,  and  natural 
resource  conservation  laws. 

A2.3.28.  Routine  transporting  of  hazardous 
materials  and  wastes  in  accordance  with 
applicable  Federal,  state,  interstate,  and  local 
laws. 

A2.3.29.  Emergency  handling  and 
transporting  of  small  quantities  of  chemical 
surety  material  or  suspected  chemical  surety 
material,  whether  or  not  classified  as 
hazardous  or  toxic  waste,  from  a  discovery- 


site  to  a  permitted  storage,  treatment,  or 
disposal  facility. 

A2.3.30.  Immediate  responses  to  the 
release  or  discharge  of  oi  1  or  hazardous 
materials  in  accordance  with  an  approved 
Spill  Prevention  and  Response  Plan  or  Spill 
Contingency  Plan  or  that  are  otherwise 
consistent  with  the  requirements  of  the 
National  Contingency  Plan.  Long-term 
cleanup  and  remediation  activities  should  be 
evaluated  separately. 

A2.3.31.  Relocating  a  small  number  of 
aircraft  to  an  installation  with  similar  aircraft 
that  does  not  result  in  a  significant  increase 
of  total  flying  hours  or  the  total  number  of 
aircraft  operations,  a  change  in  flight  tracks, 
or  an  increase  in  permanent  personnel  or 
logistics  support  requirements  at  the 
receiving  installation. 

A2.3.32.  Temporary  (for  less  than  30  days) 
increases  in  air  operations  up  to  50  percent 
of  the  typical  installation  aircraft  operation 
rate  or  increases  of  50  operations  a  day, 
whichever  is  greater. 

A2.3.33.  Flying  activities  that  comply  with 
the  Federal  aviation  regulations,  that  are 
dispersed  over  a  wide  area  and  that  do  not 
frequently  (more  than  once  a  day)  pass  near 
the  same  ground  points.  This  CATEX  does 
not  cover  regular  activity  on  established 
routes  or  within  special  use  airspace. 

A2.3.34.  Supersonic  flying  operations  over 
land  and  above  30.000  feet  MSL,  or  over 
water  and  above  10.000  feet  MSL  and  more 
than  15  nautical  miles  from  land. 

A2.3.35.  Formal  requests  to  the  FAA.  or 
host-nation  equivalent  agency,  to  establish  or 
modify  special  use  airspace  (for  example, 
restricted  areas,  warning  areas,  military 
operating  areas)  and  military  training  routes 
for  subsonic  operations  that  have  a  base 
altitude  of  3,000  feet  above  ground  level  or 
higher.  The  EPF  must  document  application 
of  this  CATEX  on  AF  Form  813.  which  must 
accompany  the  request  to  the  FAA. 

A2.3.36.  Adopting  airfield  approach, 
departure,  and  en  route  procedures  that  do 
not  route  air  traffic  over  noise-sensitive  areas, 
including  residential  neighborhoods  or 
cultural,  historical,  and  outdoor  recreational 
areas.  The  EPF  may  categorically  exclude 
such  air  traffic  patterns  at  or  greater  than 
3,000  feet  above  ground  level  regardless  of 
underlying  land  use. 

A2.3.37.  Participating  in  "air  shows"  and 
fly-overs  by  Air  Force  aircraft  at  non-Air 
Force  public  events  after  obtaining  FAA 
coordination  and  approval. 

A2.3.38.  Conducting  Air  Force  "open 
houses  '  and  similar  events,  including  air 
shows,  golf  tournaments,  home  shows,  and 
the  like,  where  crowds  gather  at  an  Air  Force 
installation,  so  long  as  crowd  and  traffic 
control,  etc.,  have  not  in  the  past  presented 
significant  safety  or  environmental  impacts. 

Attachment  3  to  Part  989 — Procedures  for 
Holding  Public  Hearings  on  Drail 
Environmental  Impact  Statements  (EIS) 

A. 3.1.  General  Information: 

A.3.1.1.  The  Air  Force  solicits  the  views  of 
the  public  and  special  interest  groups  and,  in 
appropriate  cases,  holds  public  hearings  on 
the  draft  EIS. 

A3. 1.2.  The  Office  of  the  Judge  Advocate 
General,  through  the  Air  Force  Legal  Services 


Agi'iicy/Trial  Judiciary  Division  (AFI^SA/ 
JA[T)  and  its  field  organization,  is 
Responsible  for  conducting  public  hearings. 

A3  1.3.  The  proponent  EPF  establishes  the 
dato  and  location,  arranges  for  hiring  the 
court  reporter,  funds  temporary  duty  costs  for 
thej  hearing  officer,  makes  logisliral 
arrpiigements  (for  example,  publishing 
noljices.  arranging  for  press  coverage, 
obtaining  tables  and  chairs,  etc.),  and 
forwards  the  transcTipls  of  the  hearings  \o 

afLsa/jajt. 

ii8.2.  Notice  of  HearLno  (40  CFR  1. 506.fi): 
AS.2.1.  Public  Affairs  officers: 
A3. 2. 1.1.  Announce  public  hearings  and 
assemble  a  mailing  list  of  individuals  to  be 
inviled. 

/.3.2.1  2.  Distribute  announc:ements  of  a 
hearing  to  rill  interested  individuals  and 
agenfcif  s,  including  the  print  and  electronic 
meilja. 

.'H3.2.1.3.  Under  certain  circumstances, 
puniiase  an  advertisement  announcing  the 
time  and  place  of  the  hearing  as  well  as  other 
perlment  particulars. 

A3.2.1.4.  Distribute  the  notice  in  a  tin.ely 
manner  so  it  will  reach  recipients  or  be 
published  at  least  15  days  before  the  heari.ng 
date.  Distribute  notices  fewer  than  15  days 
before  the  hearing  date  when  you  have 
substantial  justification  and  if  the 
justification  for  a  shortened  notic  e  period 
appears  in  the  notice. 

AJ.2.2.  If  an  action  has  effects  of  national 
concern,  publish  notices  in  the  Federal 
Register  and  mail  notices  to  national 
organizations  that  have  an  interest  in  the 
matter. 

A3.2.2.1.  Because  of  the  longer  lead  time 
required  by  the  Federal  Register,  send  out 
notices  for  publication  in  the  Federal 
Register  to  arrive  at  HQ  USAF/CEV  no  later 
than  30  days  before  the  hearing  date. 
A3.2.3.  The  notice  should  include: 
A8.2.3.1.  Date,  time,  place,  and  sub)Pct  of 
the  hearing. 

A3;2.3.2.  A  description  of  the  general 
formal  of  the  hearing. 

A3. 2. 3. 3.  The  name  and  telephone  number 
of  a  person  to  cxintact  for  more  infonnation. 

A3.2.3.4.  The  request  that  speakers  submit 
(in  writing  or  by  return  call)  their  intention 
to  participate,  with  an  indication  of  which 
environmental  impact  (or  impacts)  thoy  wish 
to  acjdress. 

A:^,2.3.5.  Any  limitation  on  the  length  of 
oral  jstatements. 

A^.2.3.6.  A  suggestion  that  speakers  submit 
statetments  of  considerable  length  in  writing. 

A3.2.3.7.  A  summary  of  the  proposed 
action. 

A.1.2.3.8.  The  offices  or  Iwation  where  the 
Draft  EIS  and  any  appendices  are  .iv^ilable 
for  examination. 

A. 3.3.  Availability  of  the  Dr.ift  EIS  to  the 
Public.  The  EPF  makes  copies  of  the  Draft 
EIS  available  to  the  public  at  an  Air  Force 
installation  or  other  suitable  place  in  the 
vicirjity  of  the  proposed  action  and  public: 
heariiig. 

A3.«.  Place  of  the  Hearing.  The  EPF 
arrarwes  to  hold  the  hearing  at  a  time  and 
plac:d  and  in  an  area  readily  accessible  to 
military  and  civilian  organizations  and 
individuals  interested  in  the  proposed  action. 
GcneTBlly.  the  EPF  shoukl  .-irrange  to  bold  the 
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hearing  in  an  off-base  civilian  facility,  which 
is  more  accessible  to  the  public. 
A3.5.  Hearing  Officer: 
A3.5.1.  The  AFLSA/JAJT  selcc  Is  a  judge 
advocate,  who  is  a  military  judge  with 
experience  in  conducting  public  meetings,  to 
preside  over  hearings.  The  hearing  officer 
does  not  need  to  have  personal  knowledge  of 
the  project,  other  than  familiarity  with  the 
Draft  EIS.  In  no  event  should  thi;  hearing 
officer  be  the  Staff  Judge  Advocate  of  the 
proponent  command,  have  participated 
personr.lly  in  the  development  of  the  project. 
or  have  rendered  legal  advice  or  assistance 
with  respect  to  it  (or  be  expected  to  do  so  in 
the  future).  The  principal  qualification  of  the 
hearing  officer  should  be  the  ability  to 
conduct  a  hearing  as  an  impartial  participant. 

A3. 5. 2.  The  primary  duties  of  the  hearing 
offic-er  are  to  make  sure  that  the  ."learing  is 
orderiy,  is  recorded,  and  that  interested 
parlies  have  a  reasonable  opportunity  to 
speak.  The  presiding  officer  should  cjirert  the 
speakers'  attention  to  the  purpose  of  the 
hearing,  which  is  to  consider  the 
environmental  impacts  of  the  proposed 
project.  Each  speaker  should  have  e  time 
limit  to  provide  maximum  public  input  to 
the  decision-maker. 

A3.6.  Record  of  the  Hearing.  The  heari.^g 
officer  must  make  sure  a  verbatim  transcribed 
record  of  the  hearing  is  prepared,  including 
all  stated  positions,  all  questions,  and  all 
responses.  The  hearing  officer  should  append 
all  written  submissions  that  particjs  provide 
to  the  hearing  officer  during  the  hearing  to 
the  record  as  attachments.  The  hearing  offic  er 
should  also  append  a  list  of  persons  who 
spoke  at  the  hearing  and  submitted  WTitten 
comments  and  a  list  of  the  organizations  or 
interests  they  represent  with  addresses.  The 
hearing  officer  must  make  sure  a  verbatim 
transcript  of  the  hearing  is  provided  to  the 
EPF  for  inclusion  as  an  appendix  to  the  Final 
EIS.  The  officer  should  also  ensure  that  all 
persons  who  request  a  copy  of  the  transcript 
get  a  copy  when  it  is  completed.  Copying 
charges  are  determined  according  to  40  CFR 
1506.6(f). 

A3. 7.  Hearing  Format.  Use  the  formal 
outlined  below  as  a  general  guideline  for 
conducting  a  hearing.  Hearing  officers  should 
tailor  the  format  to  meet  the  hearing 
objectives.  These  objet:tives  provide 
information  to  the  public,  record  opinions  of 
interested  persons  on  environmental  impac;is 
of  the  proposed  action,  and  set  out 
alternatives  for  improving  the  EIS  and  for 
later  consideration. 

A3. 7.1.  Organizing  Speakers  by  Subject,  If 
time  and  circumstances  permit,  the  hearing 
officer  should  group  speakers  by  subjec  t 
matter.  For  example,  all  persons  wishing  to 
address  water  quality  issues  should  make 
their  presentations  one  after  the  other  so  the 
EIS  preparation  team  can  review  the 
transcript  and  make  summaries  from  it  more 
easily. 

A3.7.2.  Record  of  Attendees.  The  hearing 
officer  should  make  a  list  of  all  persons  who 
wish  to  speak  at  the  hearing  to  help  the 
hearing  officer  in  calling  on  these 
individuals,  to  ensure  an  accurate  transcript 
of  the  hearing,  and  to  enable  the  officer  to 
send  a  copy  of  the  Final  EIS  (40  CFR 
§  1502.19)  to  any  person,  organization,  or 


agency  that  provided  substantive  comments 
at  the  hearing.  The  hearing  officer  should 
assign  assistanis  to  the  entrance  of  the 
hearing  room  to  provide  cards  on  whic  h 
individuals  can  voluntarily  wrile  their 
names,  addresses,  telephone  numbers, 
organizations  ihey  represent,  and  titles; 
whether  they  desire  to  make  a  slatemc:nl  at 
the  hearing,  and  what  environmental  area(s) 
they  wish  to  address.  The  hearing  officc-r  nan 
then  use  the  cards  to  call  on  individuals  who 
desire  to  make  statements.  However,  the 
hearing  officer  will  not  deny  entry  to  the 
hearing  or  the  right  to  speak  to  people  who 
decline  to  submit  this  information  on  c:ards. 
A3. 7. 3.  Introduc  tory  Remarks.  The  hearinji 
officer  should  first  introduce  himself  or 
herself  and  the  EIS  preparation  team.  Th^n 
the  hearing  officer  should  make  a  brief 
statement  on  the  purpose  of  the  hearing  and 
give  the  general  ground  rules  on  how  it  will 
be  conducted.  This  is  the  proper  time  lo 
welcome  any  dignitaries  who  are  present. 
The  hearing  officer  should  explain  thai  he  ur 
she  does  not  make  any  recommendation  or 
decision  on  whether  the  proposed  projec  l 
should  be  continued,  modified,  or  abandoned 
or  how  the  EIS  should  be  prepared. 

A3. 7.4.  Ejiplanation  of  the  Proposed 
Action.  The  .^ir  Force  EIS  preparation  leaiu 
representative  should  next  explain  the 
proposed  action,  the  alternatives,  the 
potenlial  environmental  consequenc  i«s,  and 
the  EIAP. 

A3.7  5.  Questions  by  Attendees.  After  the 
EIS  team  representative  explains  the 
proposed  action,  alternatives,  and 
consequences,  the  bearing  officer  should  give- 
attendees  a  chance  to  ask  questions  to  c  larify 
points  they  may  not  have  understood.  1  he 
hearing  officer  may  have  lo  reply  in  writing, 
at  a  later  date,  to  some  of  the  questions. 
While  the  Air  Force  EIS  preparation'ieam 
should  be  as  res}X)nsive  as  possible  in 
answering  questions  about  the  proposal.  th»-y 
should  not  become  involved  in  debate  with  ' 
questioners  over  ihe  merits  of  the  prGpo.<:ed 
action.  Cross-examination  of  spt^akers.  either 
those  of  the  Air  Force  or  the  public,  is  not 
the  purpose  of  an  informal  hearing.  11 
necessary,  the  hearing  officer  may  limit 
questioning  or  conduct  portions  of  the 
hearing  to  ensure  proper  lines  of  inquiry . 
However,  the  hearing  offic  er  should  include 
all  questions  in  the  hearing  .^ecord. 

A3. 7  6.  Statement  of  Attendees.  The 
hearing  officer  must  give  the  persons 
atfendi.^g  the  hearing  a  chance  to  present  oral 
or  written  statements.  The  hearing  oificer 
should  be  sure  the  recorder  has  the  name  ?..n(J 
address  of  each  person  who  submits  an  oral 
or  written  statement.  The  officer  should  al<;o 
permit  the  attendees  to  submit  wntten 
statements  within  a  reasonable  time,  usually 
two  weeks,  following  the  hearing.  The  offici-r 
should  allot  a  reasonable  length  of  time  at  the 
hearing  for  receiving  oral  statements.  The 
officer  may  waive  any  announced  time  limit 
at  his  or  her  discretion.  The  bearing  officer 
may  allow  those  who  have  not  previously 
indicated  a  desire  lo  speak  to  identify- 
themselves  and  be  recognized  only  ahcr 
those  who  have  previously  indit:alc>d  their 
intentions  to  speak  have  spoken. 

A3. 7. 7.  Ending  or  Extending  a  Hearini;.  'I  fji' 
hearing  officer  has  the  power  to  end  the 
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hearing  if  the  hearing  becomes  disorderly,  if 
the  spealcers  become  repetitive,  or  for  other 
good  cause.  In  any  such  case,  the  hearing 
officer  must  make  a  statement  for  the  record 
on  the  reasons  for  terminating  the  hearing. 
The  hearing  officer  niay  also  extend  the 
hearing  beyond  the  originally  announced 
date  and  time.  The  officer  should  announce 
the  extension  to  a  later  date  or  time  during 
the  hearing  and  prior  to  the  hearing  if 
possible. 

A3. 8.  Adjourning  the  Hearing.  After  ail 
persons  have  had  a  chance  to  speak,  when 
the  hearing  has  culled  a  representative  view 
of  public  opinion,  or  when  the  time  set  for 
the  hearing  and  any  reasonable  extension  of 
time  has  ended,  the  hearing  officer  adjourns 
the  hearing.  In  certain  circumstances  (for 
example,  if  the  hearing  officer  believes  it  is 
likely  that  some  participants  will  introduce 
new  and  relevant  information),  the  hearing 
officer  may  justify  scheduling  an  additional, 
separate  hearing  session.  If  the  hearing  officer 
makes  the  decision  to  hold  another  hearing 
while  presiding  over  the  original  hearing  he 
or  she  should  announce  that  another  public 
hearing  will  be  scheduled  or  is  under 
consideration.  The  officer  gives  notice  of  a 
decision  to  continue  these  hearings  in 
essentially  the  same  way  he  or  she 
announced  the  original  hearing,  time 
permitting.  The  Public  Affairs  officer 
provides  the  required  public  notices  and 
directs  notices  to  interested  parties  in 
coordination  with  the  hearing  officer. 
Because  of  lead  time  constraints,  SAF/MIQ 
may  waive  Federal  Register  notice 
requirements  or  advertisements  in  local 
publications.  At  the  conclusion  of  the 
hearing,  the  hearing  officer  should  inform  the 
attendees  of  the  deadline  (usually  2  weeks) 
to  submit  additional  written  remarks  in  the 
hearing  record.  The  officer  should  also  notif>' 
attendees  of  the  deadline  for  the  commenting 
period  of  the  Draft  EIS. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  95-1607  Filed  1-23-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTAtlON 

Coast  Guard 

33  CFR  Part  117 

[CGD08-94-029] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Superior  Oil  Canal,  LA 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development  (LDOTD),  the  Coast 
Guard  is  changing  the  regulation 
governing  the  operation  of  the  swing 
span  bridge  on  State  Route  82,  across 
Superior  Oil  Canal,  mile  6.3,  between 


Grand  Chenier  and  Pecan  Island, 
Cameron  Parish,  Louisiana,  by 
permitting  the  draw  to  remain  closed  to 
navigation  unless  8  hours,  notice  is 
given  for  an  opening  of  the  draw. 
Presently,  the  draw  is  required  to  open 
on  signal  from  6  a.m.  to  6  p.m.  and  from 
6  p.m.  to  6  a.m.  the  bridge  opens  on  4 
hours,  notice.  This  action  will  provide 
relief  to  the  bridge  owner,  thereby 
creating  a  savings  to  the  taxpayer,  and 
still  provide  for  the  reasonable  needs  of 
navigation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  February  23,  1995. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  availabL-  iar  inspection  or  copying 
at  the  office  of  the  Commander  (ob). 
Eighth  Coast  Guard  District,  501 
Magazine  Street.  Room  1313,  New 
Orleans,  Louisiana  70130-3396, 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holida\s. 
The  telephone  number  is  (504)  589- 
6951. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Wachter,  Bridge  Administration 
Manager,  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are  Mr. 
John  Wachter,  project  officer,  and  LT 
Elisa  Holland,  project  attorney. 

Regulatory  History 

On  October  4,  1994,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulation;  Superior  Oil 
Canal,  LA,  in  the  Federal  Register  (59 
FR  50530).  The  Coast  Guard  received 
three  letters  commenting  on  the 
proposal.  No  public  hearing  was 
requested,  and  none  was  held. 

Background  and  Puqiose 

LDOTD  requested  the  8  hours,  notice 
for  an  opening  of  the  draw  versus  on- 
signal  opening  between  6  a.m.  and  6 
p.m.  and  4  hours,  notice  from  6  p.m.  to 
6  a.m.  because  of  a  decline  in  vessel 
traffic  that  passes  the  Superior  Oil  Canal 
bridge.  This  rule  will  eliminate  the 
requirement  of  having  a  person  on  duty 
from  6  a.m.  to  6  p.m.  at  the  bridge  site, 
creating  a  savings  to  the  taxpayer  while 
still  ser\'ing  the  reasonable  needs  of 
navigational  interests. 

Discussion  of  Comments  and  Changes 

Three  letters  of  comment  were 
received  in  response  to  Public  Notice 
CGD08-94-O29  issued  on  October  14, 
1994.  The  Federal  Emergency 
Management  Agency,  the  National 
Marine  Fisheries  Service  and  the 


Louisiana  Department  of  Wildlife  & 
Fisheries  offered  no  objection  to  the  rule 
change.  Therefore,  the  Final  Rule 
remains  unchanged  from  the  Proposed 
Rule. 

Assessment 

This  regulation  is  not  a  significant 
regulatory  action  under  Section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  Section  6a(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1S79). 

Small  Entities 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  uimecessary.  The  basis  for 
this  conclusion  is  the  number  of  vessels 
which  pass  the  bridge,  (1.9  per  24  hour 
period).  The  three  comments  received 
offered  no  objection  to  the  proposed 
rule.  Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  rule  will  not  have  a  significant 
econom.ic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ef  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.g.5  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  in  the 
rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 


PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

,  1 .  The  authority  citation  for  Part  1 1 7 
<:(>nlinue.s  to  read  as  follows: 

Authority:  3.1  I'.SC.  49!i;  49(:FK  1  4(i    n 
C.IfR  1.05-l(g). 

!2.  Soction  117.495  is  rcviscui  li.  n:n(\ 
asl  follows: 

§  1 1 7.495    Superior  Oil  Canal. 

The  draw  of  the  S82  bridge,  mile  6.3. 
inj Cameron  Parish  shall  open  on  signal 
if  at  least  8  hours  nolicu  is  given.  Public; 
veksels  of  the  United  Status  and  vessels 
in:distress  shall  be  passed  as  soon  as 
possible. 

Osited:  January  4,  1995. 
K.C.  North. 

hunr  Admiral.  U.S.  Coast  Ciuird  Coinmandor. 
Eighth  Coast  Guard  District. 

ivk  Do(    0.5-1628  Filed  1-21-9.5;  «:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN290a-AH17 

Vocational  Rehabilitation:  Increase  In 
Rates  of  Subsistence  Allowance 
Payable 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 


SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs 
regulations  regarding  the  monthly  rates 
of  subsistence  allowance  payable  under 
the  Vocational  Rehabilitation  Program 


to  reflect  a  2.44%  increase  in  these  ra««s 
pursuant  to  statutory  formula.  This 
amendment  is  necessary  to  establish  the 
correct  rate  in  accordance  with  the 
statutory  formula. 
EFFECTIVE  DATE:  October  1.  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Graffam.  Rehabilitation 
Program  Specialist,  Policv  and  Program 
DevRlopment.  Vocational  Rehabilitation 
and  Counseling  Ser\'ice  (281),  Veterans 
Benefits  Administration,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.,  Washington,  DC  20420.  (202)  ''"3- 
7410. 

SUPPLEMENTARY  INFORMATION:  38  Li.S.C 
3108  provides  that,  for  all  fist  al  vears 
Ijeginning  on  or  after  October  1 .  1994. 
Ihe  rate  of  subsistence  allowance 
payable  to  VA  Rehabilitation  Program 
participant?  must  be  increased  by  the 
percentage  that  the  Consumer  Price 
Index  for  all  items.  United  States  city 
average  (CPI-W),  for  the  12-month 
period  ending  on  the  preceding  June  30 
exceeds  the  CPI-W  for  the  previous  12- 
month  period.  The  CPl-W  increa.se  as  of 
lune  30.  1994.  was  2.44%.  Hence,  Ihe 
regulations  setting  the  rates  of 
subsistence  allowance  payable  under 
the  Vocational  Rehabilitation  Program 
are  amended  to  reflect  this  2  44% 
increase.  This  amendment  to  regulations 
merely  conforms  to  the  statutory 
formula. 

VA  has  determined  diat  prior 
publication  for  notice  and  public 
comment  is  unnecessary  since  the 
amendment  merely  reflects  a  change 
pursuant  to  statutory  formula  and  is  not 
subi«?ct  to  rule-making  requirements. 

The  .Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  final  n;gulation 


Monthly  Rate  of  Subsistence  Allowance 


will  not  have  a  significant  impact  on  a, 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601^12 
The  reason  for  this  certification  is  that 
this  fmal  regulation  merelv  reflecfsa 
change  pursuant  to  statutory  formula. 

The  f:afa!og  of  Fpderal  Domestic 
Assistance  Program  numljrr  for  rtiese 
ri^giilations  it  64.116, 

List  of  Subje.;ts  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education.  Grant 
programs,  Loan  programs.  Reporting 
and  recordkeeping  requirements. 
Schools.  Veterans,  Vocational 
education.  Vocational  rehabilitation 

Approved.  laniiarj-  11,  1995. 
lesse  Brown. 
Si-(rftGr\'  of  Viti  rails  Affairs. 

For  the  reason  set  forth  in  the 
preamble.  38  CFR.  Part  21.  is  amendi;d 
as  follows: 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  A— Vocational  Rehabilitation 
Under  U.S.C.  Chapter  31 

1.  The  authority  citation  for  part  21, 
subpart  A  is  revised  to  read  as  follows: 

Authorit\-:  .3H  I'.S.C.  5011a);  38  V.fiC. 

:no«. 

2.  In  «j  21.260.  paragraph  0))  is  mviwd 
to  rirad  as  follows: 

§21.260    Subsistencs  allowance. 

•         •         •         •         » 

(b)  Ratt'  of  payment  Subsistence 
allowance  is  paid  at  the  following  rates 
effe«;fjvo  Orti>ber  1,  1994. 


No  Oe- 
pendents 


T, 


Insti  li  itionai 

I  ull-time 

if*  time 

V2  time 

Nonpay  on-job  training  in  a  Federal,  state,  or  Tocai  agenicyitrainin^ir^'th^'i^me' "v^^^^^^^ 
course  m  a  rehab-litatKjn  facility  or  sheltered  workshop;  independent  instructor 

Full-time  only 

Nonpay  work  experience  m  a  Federal,  state  or  local  agency '" 

Full-time 

%  time "  "  " 

'^  time ^    " 

Farm  cooperative,  apprenticeship,  or  other  orvjob  training  s- 

Full-time  only 

Contwiation  of  Institutional  and  OJT  (FulMime  only): 

Institutional  greater  than  '*  time  

OJT  greater  ttian  '/s  time ill.".".".... "" 

Non-term  cooperative  (FuO-ttme  only): 

Institutional „ 

On-job ZZZZZIZ''Z. 


JMI 


5374.93 
281.71 
188.:9 


374.93 

374.93 
281.71 
188.49 

327.81 

374.93 
327.81 

374.93 
327.81 


One  de- 
pendent 


S465.08 
349.32 
233.56 


Two  de- 
pendents 


465.88 

465.08 
349.32 
233  56 

396.44 

465.08 
396.44 

465.08 
396.44 


S548.05 
409.76 
274.54 


54805 

548.05 
409.76 
274.54 

456.88 

648.05 
456.88 

548.05 
456.88 


Addfl 

amount  lor 

each  de- 

perxJent 

over  two 


S39.95 
30.73 
20.49 


39.95 

39.95 
30.73 
20.49 

29.71 

3996 
29.71 

39.95 
29.71 
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MONTHLY  Rate  of  Subsistence  Allowance— Continued 


Type  of  program 


Improvement  of  rehabilitation  potential: 

Full-time  only 

3/4  time 

Vz  time 

V4  time^  


Node- 
pendents 


374.93 

281.71 

188.49 

94.24 


One  de- 
pendent 


465.08 
349.32 
233.56 
116.78 


Two  de- 
pendents 


548.05 
409.76 
274.54 
137.27 


Addt'l 
amount  for 
each  de- 
pendent 
over  two 


39.95 
30.73 
20.49 
10.24 


1  Fnr  measurement  of  rate  of  Dursuit,  see  §§21.4270  through  21.4275.  ,  _.  ^  ^  .>. 

2Fo[  SltfobtfaTni^  subsistence  allowanc^^^        not  exceed  the  difference  between  the  monthly  training  wage,  not  including  overtime,  and  the 
entrance  journeyman  waga  for  the  veteran's  objective.  .    ^    .     „„..r.^  o.«o  r,  ^  ,    mo  cco\ 

3  The  quarter-time  rate  may  be  paid  only  dunng  extended  evaluation.  (Authority:  38  U.S.C.  3108;  Pub.  L.  i02-b68) 


|FR  Doc.  95-1659  Filed  1-23-95;  8:45  am] 

BILLING  CODE  8320-01 -P-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  43-3-6704;  FRL-5138-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Santa 
Barbara  County  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  August  11, 
1994.  The  revisions  concern  a  rule  from 
the  Santa  Barbara  County  Air  Pollution 
Control  District  (SBCAPCD).  This 
approval  action  will  incorporate  this 
rule  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  this 
rule  is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act).  The  revised  rule 
controls  VOC  emissions  from  organic 
liquid  loading  facilities.  Thus,  EPA  is 
finalizing  the  approval  of  this  revision 
into  the  California  SIP  under  provisions 
of  the  CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  Februan,'  23.  1995. 
ADDRESSES:  Copies  of  the  rule  and  EPA's 
evaluation  report  for  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 


hours.  Copies  of  the  submitted  rule  are 

available  for  inspection  at  the  following 

locations: 

Rulemaking  Section  (A-5-3).*Air  and 

Toxics  Division.  U.S.  Environmental 

Protection  Agency.  Region  IX,  75 

HavkTthorne  Street.  San  Francisco.  CA 

94105 
Environmental  Protection  Agency.  Air 

Docket  (6102).  401  "M"  Street,  SVV., 

Washington.  DC  20460 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street. 

Sacramento,  CA  95814 
Santa  Barbara  County  Air  Pollution 

Control  District.  26  Castilian  Drive. 

Suite  B-23.  Goleta.  CA  93117. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  F.  James.  Rulemaking  Section, 
Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street.  San 
Francisco.  CA  94105-3901.  Telephone: 
(415) 744-1191. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  1 1 ,  1994,  in  59  PR  41263, 
EPA  proposed  to  approve  the  following 
rule  into  the  California  SIP:  SBCAPCD's 
Rule  346,  "Loading  of  Organic  Cargo 
Vessels"  (the  NPRM).  Rule  346  was 
adopted  by  the  SBCAPCD  on  October 
13,  1992.  the  rule  was  submitted  by  the 
California  Air  Resources  Board  to  EPA 
on  Januarv  11.  1993,  and  was  submitted 
in  response  to  EPA's  1988  SIP-Call  and 
the  CAA  sectionl82(a)(2)(A) 
requirement  that  nonattainment  areas 
fix  their  reasonably  available  control 
technology  (RACT)  rules  for  ozone  in 
accordance  with  EPA  guidance  that 
interpreted  the  requirements  of  the  pre- 
amendment  Act.  A  detailed  discussion 
of  the  backgro\ind  for  the  above  rule  and 
nonattainment  area  is  provided  in  the 
NPRM  cited  above. 

EPA  has  evaluated  the  above  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA 


interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 
guidance  documents  referenced  in  the 
NPRM  cited  above.  EPA  has  found  that 
the  rule  meets  the  applicable  EPA 
requirements.  A  detailed  discussion  of 
the  rule  provisions  and  evaluations  has 
been  provided  in  the  NPRM  and  in  the 
technical  support  document  (TSD) 
available  at  EPA's  Region  IX  office, 
dated  January  28, 1994. 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  the  NPRM.  EPA  received  no 
comments  on  Rule  346. 

EPA  Action 

EPA  is  finalizing  this  action  to 
approve  the  above  rule  for  inclusion 
into  the  California  SIP.  EPA  is 
approving  the  submittal  under  section 
110(k)(3)  as  meeting  the  requirements  of 
section  110(a)  and  Part  D  of  the  CAA. 
This  approval  action  will  incorporate 
this  rule  into  the  federally  approved 
SIP.  The  intended  effect  of  approving 
this  rule  is  to  regulate  emissions  of 
VOCs  in  accordance  with  the 
requirements  of  the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

The  OMB  has  exempted  this  action 
from  review  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons. 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone. 


Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Npfe:  Incorporation  by  reference  of  the 
.State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Direi  lor  of 
the  Federal  Register  on  July  1. 1982. . 

Dated:  January  3.  1995. 
Felicia  Marcus, 
Heghnai  Administrator 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(191)(i)(B)  to" read 
as  follows: 

§  52.220    Identification  of  plan. 
»         •         *         »         » 

(c)  •   *   • 

(191) *   *   * 
(i)*   .   . 

(B)  Santa  Barbara  County  Air 
Pollution  Control  District. 

[1]  Rule  346.  adopted  on  October  13. 
1992 

•       ;  *         *         •         * 

|FR  Doc.  95-1687  Filed  1-23-95:  8:43  ami 
BH.LING  CODE  SSeO-SO-W 


40  CFR  Part  70 
[CO-001;  FRL-5143-5] 

Clean  Air  Act  Final  Interinrt  Approval  of 
Operating  Permits  Program;  State  of 
Colorado 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  interim  approval. 


SUMMARY:  The  EPA  is  promulgating 
interim  approval  of  the  Operating 
Permits  Program  submitted  by  the  State 
of  Colorado  for  the  purpose  of 
complying  with  Federal  requirements 
for  an  approvable  State  Program  to  issue 
operating  permits  to  all  major  stationary 
souroes,  and  to  certain  other  sources. 
EFFECTIVE  DATE:  February  23.  1995. 
ADDRESSES:  Copies  of  die  State's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
interim  approval  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  U.S. 
Environmental  Protection  Agency. 
Region  8,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202. 


JMI 


FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Farris.  8ART-AP,  U.S. 
Environmental  Protection  Agency, 
Region  8,  999  18th  Street,  suite  500. 
Denver.  Colorado  80202,  (303)  294- 
7539. 

SUPPLEMENTARY  INFORMATION: 
L  Background  and  Purpose 

A.  Introduction 

Title  V  of  the  1990  Clean  Air  Ad 
Amendments  (sections  501-507  of  the 
Clean  Air  Act  ("the  Act")),  and 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  part  70  (part 
70)  require  that  States  develop  and 
submit  operating  permits  programs  to 
EPA  by  November  15,  1993,  and  that 
EPA  act  to  approve  or  disapprove  each 
program  widiin  1  year  after  receiving 
the  submittal.  The' EPA's  program 
review  occurs  pursuant  to  section  502  of 
the  Act  and  the  part  70  regulations, 
which  together  outline  criteria  for 
approval  or  disapproval.  Where  a 
program  substantially,  but  not  fully, 
meets  the  requirements  of  part  70,  EPA 
may  grant  the  program  interim  approval 
for  a  period  of  up  to  2  years.  If  EPA  has 
not  fully  approved  a  program  bv  2  years 
after  the  November  15,  1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

On  October  14,  1994,  EPA  published 
a  Federal  Register  document  proposing 
interim  approval  of  the  Operating 
Permits  Program  for  the  State  of 
Colorado  (PROGRAM).  See  59  FR 
52123.  The  EPA  received  adverse 
comments  on  this  proposed  interim 
approval,  which  are  summarized  and 
addressed  below.  In  this  rulemaking 
EPA  is  faking  final  action  to  promulgate 
interim  approval  of  the  Colorado 
PROGR.AM. 

II.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission 

The  Governor  of  Colorado  submitted 
an  administratively  complete  title  V 
Operating  Permit  Program  for  the  State 
of  Colorado  on  November  5.  1993.  The 
Colorado  PROGRAM,  including  the 
operating  permit  regulations  (part  C  of 
Regulation  No.  3),  substantiallv  meets 
the  requirements  of  40  CFR  7o"2  and 
70.3  with  respect  to  applicabilitv;  40 
CFR  70.4,  70.5,  and  70.6  with  respect  to 
permit  content  including  operational 
flexibility;  40  CFR  70.5  with  respect  to 
complete  application  forms  and  criteria 
which  define  insignificant  activities:  40 
CFR  70.7  with  respect  to  public 
participation  and  minor  permit 
modifications;  and  40  CFR  70.11  with 
respect  to  requirements  for  enforcement 
authority. 


Comments  noting  deficiencies  in  the 
Colorado  PROGRAM  were  sent  to  the 
State  in  a  letter  dated  April  8,  1994.  The 
deficiencies  were  segregated  into  ihoy 
that  require  corrective  action  prior  to 
interim  PROGRA.M  approval,  and  thosi- 
that  require  corrective  action  prior  to 
full  PROGRAM  approval.  The  State 
committed  to  address  the  deficiencies 
that  require  corrective  action  prior  to 
interim  PROGRAM  approval  in  a  letter 
dated  May  12,  1994,  and  subsequently 
held  a  public  hearing  to  consider  and 
finalize  these  changes  on  August  18, 
1994.  EPA  has  reviewed  these  changes 
and  has  determined  that  they  are 
adequate  to  allow  for  interim  approval. 
One  issue  noted  in  the  April  8th  letter 
related  to  insignificant  activities  that 
requires  further  corrective  action  prior 
to  full  PROGRAM  approval  is  discussed  ' 
below  in  section  C  "Final  Action."  An 
additional  deficiency  that  requires 
corrective  action  prior  to  full 
PROGRA.M  approval  regarding  the 
implementation  of  section  112(r)  of  the 
Act  is  also  discussed  below  in  section 
C  "Final  Action." 

B.  Response  to  Comments 

The  comments  received  on  the 
October  14,  1994  Federal  Register 
document  proposing  interim  approval  nf 
the  Colorado  PROGRA.M,  and  EPA's 
response  to  those  comments,  are  as 
follows: 

Comment  it  1:  The  commenter 
objected  to  EPA's  proposed  approval  of 
Colorado's  preconstruction  permitting 
program  for  purposes  of  implementinc 
section  1 1 2(g)  of  the  Act  during  the 
transition  period  between  PROGRAM 
approval  and  adoption  of  a  State  rule 
implementing  EPA's  section  112(g) 
regulations.  The  commenter  argued  that 
there  is  no  legal  basis  for  delegating  to 
Colorado  the  section  112(g)  program 
until  EPA  has  promulgatewd  a  section 
112(g)  regulation  and  the  State  has  a 
section  112(g)  program  in  place.  In 
addition,  the  commenter  argued  that  the 
Colorado  PROGRAM  fails  to  address 
critical  threshold  questions  of  when  an 
emission  increase  is  greater  than  de 
minimis  and  when,  if  it  is,  it  has  been 
offset  satisfactorily. 

EPA  Response:  EPA  disagrees  with 
the  commenter 's  contention  that  section 
112(g)  cannot  take  effect  until  after  EPA 
has  promulgated  implementing 
regulations.  The  statutorj-  language  in 
section  112(g)(2)  prohibits  die 
modification,  construction,  or 
reconstruction  of  a  hazardous  air 
pollutant  (HAP)  source  after  the 
effective  date  of  a  title  V  program  unless 
a  Maximum  Achievable  Control 
Technology  (MACT)  standard 
(determined  on  a  case-by-case  basis,  if 
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necessary)  is  met.  The  plain  meaning  of 
this  provision  is  that  implementation  of 
section  112(g)  is  a  title  V  requirement  of 
the  Act  and  that  the  prohibition  takes 
effect  upon  EPA's  approval  of  the  State's 
PROGRAM  regardless  of  whether  EPA 
or  a  state  has  promulgated 
implementing  regulations. 

The  EPA  has  acknowledged  that  states 
may  encounter  difficulties 
implementing  section  112(g)  prior  to  the 
promulgation  of  nnal  EPA  regulations 
and  has  provided  guidance  on  the 
1 12(g)  process  (see  April  13. 1993 
memorandum  entitled.  "Title  V  Program 
Approval  Criteria  for  Section  112 
Activities"  and  June  28, 1994 
memorandum  entitled.  "Guidance  for 
Initial  Implementation  of  Section 
1 12(g)."  signed  by  John  Seitz,  Director 
of  the  Office  of  Air  Quality  Plannilig 
and  Standards).  In  addition.  EPA  has 
issued  guidance,  in  the  form  of  a 
proposed  rule,  which  may  be  used  to 
determine  whether  a  physical  or 
operational  change  at  a  source  is  not  a 
modification  either  because  it  is  below 
de  minimis  levels  or  because  it  has  been 
offset  by  a  decrease  of  more  hazardous 
emissions.  See  59  FR  15004  (April  1. 
1994).  EPA  believes  the  proposed  rule 
provides  sufficient  guidance  to  Colorado 
and  their  sources  until  such  time  as 
EPA's  section  112(g)  rulemaking  is 
finalized  and  subsequently  adopted  by 
the  State. 

The  EPA  is  aware  that  Colorado  lacks 
a  program  designed  specifically  to 
implement  section  112(g).  However. 
Colorado  does  have  a  preconstruction 
review  program  that  can  serve  as  a 
procedural  vehicle  for  establishing  a 
c  ase-by-case  MACT  or  offset 
determination  and  making  these 
requirements  federally  enforceable.  The 
EPA  wishes  to  clarify  that  Colorado's 
preconstruction  review'program  may  be 
used  for  this  purpose  during  the 
transition  period  to  meet  the 
requirements  of  section  112(g). 

Note  that  in  the  notice  of  proposed  . 
interim  approval  of  Colorado's 
PROGR.\M.  EPA  referred  to  part  B  of 
Colorado  Regulation  No.  3  as  the 
location  of  Colorado's  preconstruction 
permitting  program.  While  this  is  the 
correct  citation  in  Colorado's  current 
version  of  Regulation  No.  3  (which  was 
recently  revised  and  reorganized),  EPA 
has  not  yet  approved  the  recent 
revisions  anii  reorganization  as  part  of 
the  State  Implementation  Plan  (SIP). 
However.  EPA  has  approved  the  State's 
preconstruction  permitting  program  as 
part  of  the  SIP  under  llie  previous 
organization  of  Regulation  No.  3,  and 
'liP.'X  believes  Colorado's 
preconstruction  permiti  ng  program  is 
adequate  to  meet  the  requirements  of 


section  112(g).  Specifically,  section 
III.A.l.  of  the  EPA-approved  version  of 
Regulation  No.  3  requires  that  a 
preconstruction  permit  be  obtained  for 
construction  or  modification  of  a 
stationary  source.  "Stationary  source"  is 
defined  in  Colorado's  Common 
Provisions  Regulation  as  "any  building, 
structure,  facility,  or  installation. ..which 
emits  any  air  pollutant  regulated  under 
the  Federal  Act."  "Air  pollutant  "  is 
defined  very  broadly  by  the  State  and 
would  consequently  include  all  HAPs. 
Thus,  the  State  has  adequate  authority 
to  issue  preconstruction  permits  to  new 
and  modified  sources  of  HAPs  and, 
because  the  State's  preconstruction 
permitting  program  has  been  approved 
as  part  of  the  SIP.  these  permits  would 
be  considered  federally  enforceable. 

Another  consequence  of  the  fact  that 
Colorado  lacks  a  program  designed 
specifically  to  implement  112(g)  is  that 
the  applicabihty  criteria  found  in  its 
preconstruction  review  program  may 
differ  from  the  criteria  in  section  112(g). 
EPA  will  expect  Colorado  to  utilize  the 
statutory  provisions  of  section  112(g) 
and  the  proposed  rule  as  guidance  in 
determining  when  case-by-case  MACT 
or  offsets  are  required.  As  noted  in  the 
June  28,  1994  guidance,  EPA  intends  to 
defer  wherever  possible  to  a  State's 
judgement  regarding  applicability 
determinations.  This  deference  must  be 
subject  to  obvious  limitations.  For 
instance,  a  physical  or  operational 
change  resulting  in  a  net  increase  in 
HAP  emissions  above  10  tons  per  year 
could  not  be  viewed  as  a  de  minimis 
increase  under  any  interpretation  of  the 
Act.  In  such  a  case,  the  EPA  would 
expect  Colorado  to  issue  a 
preconstruction  permit  containing  a 
case-by-case  determination  of  MACT. 

Comment  #2;  The  commenter  asserted 
that  Colorado  has  authority  to  issue 
preconstruction  permits  only  to  sources 
of  HAPs  that  are  components  of  criteria 
pollutants,  such  as  PM-10  and  volatile 
organic  compounds  (VOCs). 

EPA  Response:  EPA  disagrees  with 
this  assertion.  As  described  above.  EPA 
believes  the  State's  preconstruction 
permitting  program  requires  permits  for 
all  new  and  modified  sources  of  HAPs. 
The  exemptions  to  the  construction 
permitting  requirements  in  section  IIl.D 
of  the  EPA-approved  version  of 
Regulation  No.  3  support  this  claim,  in 
that  many  of  the  exemptions  specifically 
clarify  that  the  construction  permit 
exemptions  do  not  apply  to  HAPs.  and 
H,\Ps  are  defined  in  the  Common 
Provisions  Regulation  as  including  all  of 
those  pollutants  listed  in  section  112(b) 
of  the  Act.  Therefore,  EPA  believes  that, 
imtil  the  112(g)  rule  has  been 
pronudgated  and  adopted  by  the  State. 


the  State  has  the  authority  to  issue 
preconstruction  permits  to  all  new  and 
modified  major  sources  of  HAPs. 
Comment  #3:  Two  commenters 
expressed  concern  with  the  EPA 
proposal  to  consider  Colorado's  law 
(S.B.  94-139)  preventing  the  admission 
of  voluntary  environmental  audit 
reports  as  evidence  in  any  civil, 
criminal  or  administrative  proceeding  as 
"whoUv  external"  to  Colorado's 
PROGFLAM  and  asserted  that  these 
provisions  are  consistent  with 
congressional  intent  and  EPA  policy, 
and  the  Federal  Government  should  nut 
interfere  in  the  State's  interpretation 
and  e.xercise  of  its  own  prosecutorial 
discretion.  In  addition,  one  commenter 
also  stated  that,  absent  the  audit 
privilege,  it  would  be  unlikely  that 
voluntarily  disclosed  information  would 
be  identified  and  further  indicated  that, 
although  title  V  may  be  delegated  by 
EPA.  such  delegation  does  not  piei-mpt 
or  require  the  State  to  defend  its  laws  to 
EPA 

EPA  Response:  EP.\  did  not  identify 
this  as  an  approval  issue  and  stated  that 
it  is  not  clear  at  this  time  what  effect 
this  privilege  might  have  on  title  V 
enforcement  actions.  A  national 
position  on  approval  of  environmental 
programs  in  states  which  adopt  statutes 
that  confer  an  evidentiary  privilege  for 
environmental  audit  reports  is  being 
established  by  EPA.  Further,  EPA 
disagrees  with  the  commenter's 
interpretation  of  congressional  intent 
and  EPA  policy.  Congressional  intent 
was  to  encourage  owners  and  operators 
to  do  self-auditing  and  correct  any 
problems  expeditiously,  but  this  is  not 
the  same  as  providing  an  evidentiary 
privilege  and  enforcement  shield. 
Congress  could  have  provided  such  a     - 
privilege  and  shield  in  the  Act,  but  did 
not.  Section  113  of  the  .Act  and  title  V 
contain  no  exceptions  for  withholding 
self-auditing  reports  as  evidence  in  any 
enforcement  proceeding.  Likewise,  40 
CFR  part  70  contains  no  such 
e.xceptions.  Also,  EPA  disagrees  with 
the  commenter's  assumption  that, 
absent  the  audit  privilege  provided  by 
Colorado  law,  it  is  unlikely  that 
voluntarily  disclosed  information  would 
otherwise  be  identified.  For  example, 
section  1 14  of  the  Act  gives  EPA  the 
authority  to  issue  information  requests 
and  requires  disclosure  of  information 
regardless  of  whether  it  is  generated 
through  a  self-audit.  Colorado  has 
similar  authority.  EPA  agrees  that 
Colorado  has  the  authority  to  adopt  its 
own  laws  regarding  environmental 
matters  as  long  as  the  area  has  not  been 
preempted  by  Congress.  However,  title 
V  of  the  Act  and  the  part  70  regulations 
give  FP.A  the  responsibility  to  ensure 


that  states  implement  their  operating 
permit  programs  in  accordance  with 
title  V  and  part  70.  Thus,  if  Colorado's 
self-audit  privilege  impedes  Colorado's 
ability  to  implement  and  enforce  its 
PROGRAM  consistent  with  title  V  and 
part  70,  EPA  may  find  it  necessary  to 
withdraw  its  approval  of  the  Colorado 
PROGRAM. 

Comment  H4:  Two  commenters 
objected  to  EPA's  requirement  that  the 
State  obtain  EPA  approval  of  any  new 
additions  to  Colorado's  list  of 
insignificant  activities  before  such 
exernptions  can  be  utilized  by  a  source. 
One  commenter  stated  that  the  State's 
administrative  process  was  for  adding 
new  exemptions  to  the  State's  Air 
Pollution  Emission  Notice  (APEN) 
requirements  (which  is  a  State  program 
separate  from  the  part  70  operating 
permit  program)  and  not  for  adding  new 
insignificant  activities  to  be  exempt 
from  .part  70  permitting  requirements. 

EPA  Response:  40  CFR  70.5(c) 
requires  EPA  approval  for  lists  of 
insignificant  activities  identified  in  a 
state'^  title  V  operating  permit  program. 
State$  have  discretion  to  develop  such 
lists  but  EPA  is  required  to  review  and 
approve  these  lists  initially  during  the 
program  review  and  later  during 
implementation  as  states  seek  to  add 
new  exemptions  to  the  list.  Section 
70.5(e)  states,  in  part,  "the 
Administrator  may  approve  as  part  of  a 
State  program  a  list  of  insignificant 
activities  and  emissions. levels  .  .    " 
[emphasis  added).  Thus,  EPA  is  not 
interfering  with  Colorado's  legitimate 
exercise  of  discretion  but  is  merely 
requiting  Colorado  to  include  EPA 
review  and  approval  when  amending  its 
PROCRAM  so  it  is  consistent  with  40 
CFR  70.5(c).  In  addition,  EPA  agrees 
with  the  commenter  that  Colorado's 
Exemption  From  APEN  Requirements 
(Regulation  3,  section  Il.D.l.  of  part  A) 
is  separate  from  title  V's  insignificant 
activities  list  and  additions  or  changes 
to  the  bst  would  not  be  effective  until 
approved  by  the  Colorado  Air  Quality 
Control  Commission  as  a  revision  to 
Regulation  3.  However.  Regulation  3. 
part  A.,  section  II.D.5.  specifically  states 
that  "any  person  may  request  the 
Division  to  e.xamine  a  particular  source 
category  or  activity  for  exemption  from 
APEN  or  permit  requirements" 
lemphasis  added).  Thus,  this  provision 
would  allow  Colorado  to  add  new 
exemptions  from  permit  requirements 
(which  could  include  part  70  operating 
permit  requirements)  without  requiring 
EPA  review  and  approval.  This  is 
inconsistent  with  title  V  requirements 
and  must  be  corrected  to  include  EPA 
review  and  approval. 


Comment  #5.  The  commenter 
objected  to  EPA's  statement  that 
Colorado's  PROGRAM  "should"  define 
the  meaning  of  "prompt"  as  used  in  the 
requirements  for  reporting  deviations 
from  applicable  requirements,  but  that 
an  "acceptable  alternative"  is  for  the 
State  to  define  "prompt"  in  each 
individual  permit.  The  commenter 
stated  that  EPA  should  not  deny  interim 
or  full  approval  to  any  title  V  operating 
permit  program  on  grounds  that  it 
allows  for  defining  "prompt  "  in  the 
permit  and  that  several  earlier  interim 
approval  notices  must  be  revised. 

EPA  Response:  EPA  stated  in  the 
Federal  Register  notice  proposing 
interim  approval  of  the  Colorado 
PROGRAM  that  it  believes  that 
"prompt"  should  be  defined  in  the 
PROGRAM  regulations  for  purposes  of 
administrative  efficiency  and  clarity. 
However,  EPA  agrees  that  the  State'can 
define  "prompt"  for  deviation  reporting 
in  each  individual  permit  but  cautioned 
that  EPA  may  veto  permits  that  do  not 
contain  sufficiently  prompt  reporting  of 
deviations.  This  was  not  identified  as  an 
approval  issue.  In  addition,  it  would  be 
inappropriate  in  this  notice  to  comment 
on  how  the  definition  of  "prompt"  was 
handled  in  notices  for  other  stales'  part 
70  approvals. 

Comment  #6.  The  commenter 
expressed  concern  with  EP.A's  statement 
that  the  contents  of  risk  management 
plans  are  not  considered  an  applicable 
requirement  at  this  time  but  that 
rulemaking  is  ongoing  and  changes  to 
the  State  PROGRAM  may  be  necessary 
to  comply  with  new  or  .supplemental 
section  n2(r)  rulemaking.  The    ' 
commenter  believes  that  risk 
management  plans  should  not  be  subject 
to  permit  revision  procedures  under 
title  V.  The  commenter  also  supports 
Colorado's  position  that  it  will  onlv 
implement  the  accidental  release 
prevention  program  under  section  1\2[t] 
if  Federal  funds  are  available  and 
further  notes  that  the  -Stale  has  no 
authority  under  title  V  to  use  permit 
fees  to  fund  risk  management  plan 
implementation. 

EPA  Response:  Guidance  issued  .April 
13,  1993  (a  memorandum  from  John 
.Seitz  entitled:  "Title  V  Program 
Approval  Criteria  for  Section  112 
Activities")  states  that  when  general 
statutory  authority  to  issue  permits 
implementing  title  V  is  present,  but  the 
Attorney  General  is  unable  to  certify 
explicit  legal  authority  to  carry  out 
specific  section  112  requirements  at  the 
time  of  PROGRAM  submittal,  the 
Governor  may  instead  submit 
commitments  to  adopt  and  implement 
applicable  section  112  requirements. 
The  memo  further  states  that  the  EP.A 


will  rely  on  these  commitments  in 
granting  part  70  program  approvals 
provided  the  underlying  legislative 
authority  would  not  prevent  the  Slate 
from  meeting  the  commitments. 
Another  guidance  memorandum  issued 
June  24,  1994  (fi-om  John  Seitz  and  Jim 
Makris  entitled:  "Relationship  between 
the  Part  70  Operating  Permit  Program 
and  section  112(r)  ")  states  that  the  final 
risk  management  program  rule,  which 
has  not  been  promulgated  at  this  time, 
will  likely  expand  the  scope  of  section 
112(r)  applicable  requirements  for 
sources.  If  Colorado's  funding 
restriction  is  incompatible  with  the  final 
section  1 1 2(r)  rule,  the  State  must 
eliminate  this  restriction  from  their 
legislation. 

Comment  #7;  The  commenter 
expressed  a  general  concern  thai. 
"Although  Colorado  chooses  not  to 
provide  expHcit  variances  through  its 
operating  permit  program,  EPA  should 
acknowledge  that  the  state  retains 
enforcement  discretion  for  any  violation 
of  pennit  requirements. ' ' 

EPA  Response:  As  the  commenter 
noted.  Colorado  does  not  include 
variances  in  its  PROGRAM.  40  CFR  part 
70  does  not  allow  stales  to  grant 
variances  from  title  V  requirements. 
EPA  recognizes  that  title  V  permits  may 
include  compliance  schedules  for 
sources  which  are  out  of  compliance 
with  applicable  requirements.  However, 
such  measures  to  bring  a  source  into 
compliance  are  not  the  same  as 
variances,  which  normally  provide  a 
complete  exemption  from  a 
requirement.  EPA  also  recognizes  that 
Colorado  may  exercise  enforcement 
discretion  when  addressing  permit 
violations,  but  such  discretion  is  nui 
unlimited. 

Comment  #5.  The  commenter 
objected  to  EPA  granting  interim 
approval  of  Colorado's  PROGRAM 
because  the  Colorado  SIP.  according  to 
the  commenter.  has  not  been  r  orrected 
to  conform  with  the  National  Ambient 
Air  Quality  Standard  (N.AAQS)  for 
FMi,i.  The  commenter  contends  th.il 
Colorado's  SIP  is  based  on  total 
suspended  particulate  (TSP),  w  hi(  h 
they  believe  has  no  legal  or  rr-gu!i.tiir\ 
basis  as  an  air  quality  standard.  The 
commenter  also  asserts  that  EPA  s 
listing  of  TSP  as  a  regulated  poHutiint  m 
the  .April  26.  1993  guidance 
memorandum  entitled  "Definition  i.i 
Regulated  Air  Pollutant  for  Piirpr.Ms  i.) 
Title  V"  is  an  error  and  claims  the 
correct  regulated  pollutant  shouhi  hi' 
total  particulate,  net  TSP.  Last,  the 
commenter  stated  that  "enforcing 
policies  ba.sed  on  TSP  instead  of"PM„ 
violates  EP.A's  own  regional  consislen  •. 
rule  "  found  in  40  CFR  56.1-5fi.7. 
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EPA  Response:  EPA  disagrees  with 
the  commenter's  cUim  that  the  Colorado 
SIP  has  not  been  revised  to  conform 
with  the  NAAQS  for  PM,o.  On  the 
contrary.  Colorado  has  developed 
nonattainment  plans  regulating  sources 
of  PMio  for  all  of  the  States  PM,o 
nonattainment  areas  designated  upon 
enactment  of  the  1990  Amendments.  All 
of  those  plans  have  been  approved  in  at 
least  some  form  (i.e..  full,  conditional, 
partial,  or  limited  approval)  by  EPA. 
Further,  the  State  has  updated  its 
nonattainment  new  source  review  (NSR) 
and  prevention  of  significant 
deterioration  (PSD)  permitting 
requirements  to  apply  to  new  and 
modified  major  sources  of  PMio.  and 
these  programs  require  compliance  with 
(he  NAAQS  (including  the  PM,,, 
NAAQS)  as  a  condition  of  permit 
issuance.  EPA  approved  these  revisions 
to  the  State's  permitting  program  as 
conforming  to  the  PMio  NAAQS  on  June 
17.  1992(57  FR  26997). 

However,  the  State  has  retained  some 
requirements  pertaining  to  sources  of 
TSP.  as  follows:  The  States  PSD 
permitting  program  applies  to  new  and 
modified  major  sources  of  particulate 
matter  (of  which  TSP  is  a  subset),  as 
uell  as  PMio.  Regulation  of  such  sources 
of  particulate  matter  is  required  by  the 
Federal  PSD  permitting  regulations. 
Also,  the  State  regulates  minor  sources 
of  TSP  in  its  minor  NSR  permitting 
regulations,  and  the  State  regulations 
.still  include  the  previous  Federal 
ambient  air  quality  standard  for  TSP. 
However,  on  June  24,  1993,  when  the 
•State  adopted  the  PMio  NAAQS  into  its 
regulations,  the  State  temporarily 
suspended  the  TSP  ambient  standard 
while  the  State  determines  whether  to 
retain,  revise,  or  delete  the  TSP 
standard.  In  any  case,  the  State  always 
has  the  option  of  adopting  requirements 
that  are  more  stringent  than  the  Federal 
requirements,  as  provided  by  section 
1  lb  of  the  Act.  Further.  EPA  has,  in 
general,  approved  Slate  provisions  that 
are  more  stringent  than  the  Federal 
requirements  as  part  of  the  SIP  if  such 
provisions  can  be  considered  to  control 
N.\AQS  (i.e..  criteria)  pollutants  or  their 
precursors.  Colorado's  regulation  of  TSP 
under  the  minor  NSR  program  and  its 
TSP  ambient  air  quality  standard  will 
control  PMio  emissions,  since  PMio  is  a 
component  of  TSP.  Thus.  EPA  believes 
there  is  legal  basis  for  the  State  retaining 
some  controls  on  TSP  in  its  SIP. 

In  regard  to  the  comment  that  TSP  is 
not  a  regulated  pollutant,  the 
commenter  is  correct.  As  pointed  out  in 
a  June  14. 1993  memorandum  from  John 
Seitz.  some  EPA  guidance  documents 
have  incorrectly  used  the  term  "TSP" 
interchangeably  with  "particulate 


matter  emissions."  However.  TSP  is  not 
a  regulated  air  pollutant  as  defined  in  40 
CFR  70.2.  Particulate  matter  emissions 
(of  which  TSP  is  a  component),  on  the 
other  hand,  are  considered  to  be 
regulated  pollutants  as  defined  in  40 
CFR  70.2.  The  EPA  notes  that 
Colorado's  definition  of  "regulated  air 
pollutant"  in  its  part  70  operating 
permit  regulations  includes  both 
particulate  matter  and  PMio.  so  there  is 
no  flaw  relative  to  this  issue  which 
would  prevent  interim  approval  of 
Colorado's  PROGRAM.  If  Colorado'  also 
considers  TSP  as  a  regulated  pollutant 
under  its  PROGRAM.  EPA  would  have 
no  concerns  with  this  issue  as  states* 
part  70  programs  are  generally  allowed 
to  be  more  stringent  than  the 
corresponding  Federal  requirements. 
Last.  EPA  does  not  believe  it  is  violating 
the  regional  consistency  rules  in  40  CFR 
56.1-56.7  by  allowing  a  State  to  be  more 
stringent  than  the  corresponding 
Federal  requirements.  As  discussed 
above.  EPA  believes  section  116  of  the 
Act  provides  states  with  the  option  of 
adopting  requirements  that  are  more 
stringent  than  the  Federal  requirements. 
In  fact,  it  has  generally  been  a  national 
policy  to  allow  state  rules  to  be  more 
stringent  than  the  Federal  requirements, 
except  in  those  cases  where  the  Act  or 
the  corresponding  Federal  regulations 
prohibit  a  state  rule  from  being  more 
stringent.  (For  example,  some  of  the 
operational  flexibihty  rules  in  40  CFR 
70.4(b)(12)  are  a  required  element  of 
states'  part  70  programs,  and  states  do 
not  have  the  option  of  prohibiting  such 
flexibility.)  Thus,  in  this  case,  EPA 
believes  it  has  followed  its  regional 
consistency  rules,  and  the  fact  that 
Colorado's  SIP  still  regulates  TSP  does 
not  impact  EPA's  ability  to  grant  interim 
approval  to  Colorado's  PROGRAM. 

Comment  #9.  The  commenter 
expressed  concern  that  EPA  was 
requiring  the  State  of  Colorado  to 
authorize  automatic  annual  increases  in 
spending  to  administer  the  State's 
PROGRAM.  In  addition,  the  commenter 
stated  that  "Colorado  may.  in  the  future, 
charge  whatever  fees  it  wants  in 
whatever  combination  it  wishes,  with  or 
without  any  specific,  annual  fee 
escalation  mechanism,  so  long  as  it  can 
run  the  aspects  of  the  Program  set  forth 
in  Part  70.9(b)(1)." 

EPA  Response:  EPA  disagrees  with 
the  commenter's  assertion  that  EPA  was 
requiring  Colorado  to  authorize 
automatic  annual  increases  in  spending. 
EPA  simply  wished  to  clarify  that, 
regardless  of  the  amount  of  money  the 
State  collects  to  adequately  fund  all 
reasonable  direct  and  indirect  costs  of 
the  PROGRAM,  the  State  Legislature 
retains  spending  authority  and  must 


annually  authorize  the  spending  of  the 
necessary  fee  revenue  by  the  Permitting 
Authority.  If  adequate  spending 
authority  is  not  authorized,  and  the 
State  is  therefore  unable  to  fund  all  the 
reasonable  direct  and  indirect  costs  of 
the  PROGRAM,  die  EPA  would  be 
required  to  disapprove  or  withdraw  the 
part  70  PROGR.\M.  impose  sanctions 
and  implement  a  Federal  permitting 
program.  This  language  was  intended  to 
clarify  EPA's  position  and  was  not 
considered  an  issue  for  interim 
approval.  In  addition.  EPA  agrees  with 
the  commenter's  statement  regarding 
Colorado's  authority  to  levy  fees  in 
whatever  combination  it  wishes  so  long 
as  the  State  can  adequately  fund  its 
PROGRAM. 

Comment  tHO:The  commenter 
requested  that  EPA's  final  interim 
approval  of  die  Colorado  PROGR.\M 
clearly  reflect  OAQPS  guidance  stating 
that  preconstruction  permits  containing 
federally  enforceable  section  112(g) 
conditions  need  not  be  reopened 
subsequent  to  Colorado's  adoption  of 
EPA's  final  section  112(g)  rule. 

EPA  Response:  The  June  28,  1994 
memorandum  entitled  "Guidance  for 
Initial  Implementation  of  Section 
112(g)"  provides  that  "if  the  State  issues 
a  final,  federally  enforceable 
preconstruction  permit  before  the  final 
section  112(g)  rule  is  promulgated,  the 
EPA  recommends  relying  on  that  permit 
rather  than  requiring  the  permit  to  be 
reopened  as  a  result  of  the  final  rule,  so 
long  as  the  permit  reflects  compliance 
with  the  requirements  of  section 
112(g)."  However,  EPA  wishes  to  clarify 
the  previous  guidance  statement  by 
emphasizing  that  it  cannot 
unequivocally  declare  that  all  existing 
federally  enforceable  preconstruction 
permits  will  not  need  to  be  reopened. 
EPA  does  not  know  which  permits,  if 
any.  will  need  to  be  reopened  until  after 
the  section  112(g)  rule  is  promulgated, 
and  this  will  be  a  case-by-case 
determination.  Until  the  section  112(g) 
rule  is  final,  EPA  will  expect  states  to 
implement  the  section  112(g) 
ret}uirements  using  the  guidance  that 
has  been  provided. 

Comment  #11;  The  commenter  stated 
that  Colorado's  PROGRAM  allows 
minor  New  Source  Review  changes  to 
be  processed  as  minor  permit 
modifications  under  Regulation  No.  3, 
part  C,  consistent  with  EPA's  proposed 
interim  approval  criteria  published  at  59 
FR  44572  (August  29.  1994).  and  that 
EPA's  proposed  interim  approval 
correctly  leaves  intact  Colorado's 
procedures  for  minor  permit 
modifications.  The  commenter  also 
stated  that  EPA  should  not  lose  sight  of 
the  importance  of  this  flexibility 


between  the  dale  of  interim  approval  of 
Colorado's  PROGRAM  and  final 
PROGRAM  approval.  In  addition  the 
commenter  believes  that  classifying 
minor  new  source  review  changes  as 
title  I  modifications  would  have 
disastrous  consequences  for  industry 

EPA  Response:  EPA  does  not  consider 
thi.s  an  adverse  comment  regarding 
approval  of  the  Colorado  PROGR,\M 
since  Colorado  has  submitted  a  SIP 
rnvision  to  their  new  source  review 
rogulations  (Regulation  3,  part  B)  which 
will  enable  minor  modifications  to  be 
processed  under  the  title  V  minor 
permit  modification  procedures. 
However,  the  commenter  should  note 
that  EPA  has  not  yet  acted  on  this  SIP 
revision  and  therefore,  it  is  not  currentlv 
available.  EPA  expects  to  approve  this 
SIP  revision  before  processing 
Colorado's  fiill  PROGRAM  approval.  In 
addition,  the  broader  issue  of  whether 
or  not  minor  new  source  review  changes 
should  be  classified  as  title  I 
mtKlifications  must  be  addressed  at  the 
National  level. 

Comment  1H2:  The  commenter 
submitted  comments  it  had  previouslv 
filed  on  the  proposed  part  70  rule  and 
stated  that  it  objected  to  the  interim 
approval  of  the  Colorado  PROGRAM  for 
the  same  reasons  it  had  objected  to  the 
part  70  rule  itself 

EPA  Response:  EPA  believes  the 
appropriate  forum  for  pursuing 
objections  to  the  legal  validity  of  the 
part  70  rule  is  through  a  petition  for 
review  of  the  rule  brought  in  the  D.C. 
Circuit  Court  of  Appeals.  EPA  notes  that 
this  commenter  has  filed  such  a 
ptitition.  However,  unless  and  until  the 
part  70  rule  is  revised.  EPA  must 
evaluate  programs  according  to  the  rule 
thet  is  in  effect. 

C.  final  Action 

The  EPA  is  promulgating  interim 
approval  of  the  PROGRAM  submitted  bv 
the  State  of  Colorado  on  November  5. 
1993.  The  State  must  make  the 
following  changes  to  receive  full 
PROGRAM  approval: 

(1)  The  State  must  revise  its 
administrative  process  in  section  II. D. 5 
of  part  A  of  Regulation  3.  for  adding 
additional  exemptions  to  the 
insignificant  activities  list,  to  require 
approval  by  the  EPA  of  any  new 
exemptions  before  such  exemptions  can 
be  utilized  by  a  source. 

(2)  The  State  must  revise  the  Colorado 
Air  Quality  Control  Act  (25-7-109.6(5)) 
to  remove  the  condition  that  an 
accidental  release  prevention  program 
pursuant  to  section  112(r)  of  the  Act 
will  only  be  implemented  if  Federal 
fuiflds  are  available. 


JMI 


Refer  to  the  technical  support 
document  accompanying  this 
rulemaking  for  a  detailed  e.xplanation  of 
each  PROGRAM  deficiency. 

In  Colorado's  part  70  program 
submission,  the  State  did  not  seek  part 
70  PROGRAM  approval  within  the 
exterior  boundaries  of  Indian 
Reservations  in  Colorado.  The  scope  of 
Colorado's  part  70  program  approved  in 
this  notice  applies  to  all  part  70  sources 
(as  defined  in  the  approved  PROGRAM) 
within  the  State,  e.xcept  the  following: 
any  sources  of  air  pollution  located  in 
"Indian  Country."  as  defined  in  18 
U.S.C.  1151,  including  the  Southern  Ute 
Indian  Reservation  and  the  Ute 
Mountain  Ute  Indian  Reservation,  or 
any  other  sources  of  air  pollution  over 
which  an  Indian  Tribe  has  jurisdiction. 
See,  e.g.,  59  FR  55813.  55815-55818 
(Nov.  9. 1994).  The  term  "Indian  Tribe" 
is  defined  under  the  Act  as  "anv  Indian 
Tribe,  band,  nation,  or  other  organized 
group  or  community,  including  any 
Alaska  Native  village,  which  is  federally 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians."  See  section  302{r)  of 
the  CAA:  see  also  59  FR  43955,  43962 
(Aug.  25.  1994):  58  FR  54364  (Oct.  21. 
1993). 

In  not  extending  the  scope  of 
Colorado's  approved  PROGR.AM  to 
sources  located  in  "Indian  Country." 
EP,'\  is  not  making  a  determination  that 
the  State  either  has  adequate 
jurisdiction  or  lacks  jurisdiction  over 
such  sources.  Should  the  State  of 
Colorado  choose  to  seek  PROGRAM 
approval  within  "Indian  Country,"  it 
may  do  so  without  prejudice.  Before 
EPA  would  approve  the  State's  part  70 
PROGRAM  for  any  portion  of  "Indian 
Country."  EP.^  would  have  to  be 
satisfied  that  the  State  has  authority, 
either  pursuant  to  explicit 
Congressional  authorization  or 
applicable  principles  of  Federal  Indian 
law,  to  enforce  its  laws  against  existing 
and  potential  pollution  sources  within 
any  geographical  area  for  which  it  seeks 
program  approval,  that  such  approval 
would  constitute  sound  administrative 
practice,  and  that  those  sources  are  not     - 
subj€>ct  to  the  jurisdiction  of  any  Indian 
Tribe. 

This  interim  approval,  which  may  not 
be  renewed,  extends  until  February  24. 
1997.  During  this  interim  approval 
period,  the  State  of  Colorado  is 
protected  from  sanctions,  and  EPA  is 
not  obligated  to  promulgate,  administer 
and  enforce  a  Federal  operating  permits 
program  in  the  State  of  Colorado. 
Permits  issued  under  a  program  with 
interim  approval  have  full  standing  with 
respect  to  part  70,  and  the  1-year  time 


period  for  submittal  of  permit 
applications  by  subject  sources  begins 
upon  the  effective  date  of  this  interim 
approval,  as  does  the  3-year  time  period 
for  processing  the  initial  permit 
applications. 

.     If  the  State  of  Colorado  fails  to  submit 
a  complete  corrective  PROGR.^M  for 
fiill  approval  by  August  24.  1996,  EP.\ 
will  start  an  18-month  clock  for 
mandatory  sanctions.  If  the  State  of 
Colorado  then  fails  to  submit  a 
corrective  PROGRAM  that  EPA  finds 
complete  before  the  expiration  of  that 
18-month  period,  EPA  will  be  required 
to  apply  one  of  the  sanctions  in  section 
179(b)  of  the  Act.  which  will  remain  in 
effect  until  EPA  determines  that  the 
State  of  Colorado  has  corrected  the 
deficiency  by  submitting  a  complete 
corrective  PROGRAM.  Moreover,  if  the 
Administrator  finds  a  lack  of  good  faith 
on  the  part  of  the  State  of  Colorado,  both 
sanctions  under  section  179(b)  will 
apply  after  the  expiration  of  the  18- 
month  period  until  the  Administrator 
determined  that  the  State  of  Colorado 
had  come  into  compliance.  In  any  case, 
if  six  months  after  application  of  the 
first  sanction,  the  State  of  Colorado  still 
has  not  submitted  a  corrective 
PROGR.\M  that  EPA  has  found 
complete,  a  second  sanction  will  be 
required. 

If  EPA  disapproves  the  State  of 
Colorado's  complete  corrective 
PROGR.\M,  EPA  will  be  required  to 
apply  one  of  the  section  179(b) 
sanctions  on  the  date  18  months  after 
the  effective  date  of  the  disapproval, 
unless  prior  to  that  date  the  State  of 
Colorado  has  submitted  a  revised 
PROGRAM  and  EPA  has  determined 
that  it  corrected  the  deficiencies  that 
prompted  the  disapproval.  Moreover,  if 
the  Administrator  finds  a  lack  of  good 
faith  on  the  part  of  the  State  of 
Colorado,  both  sanctions  under  section 
179(b)  shall  apply  after  the  expiration  of 
the  18-month  period  until  the 
Administrator  determines  that  the  State 
of  Colorado  has  come  into  compliance. 
In  all  cases,  if  six  months  after  EPA 
applies  the  first  sanction,  the  State  of 
Colorado  has  not  submitted  a  revised 
PROGR^^M  that  EPA  has  determined 
corrects  the  deficiencies,  a  second 
sanction  is  required. 

In  addition,  discretionary  sanctions 
may  be  applied  where  warranted  any 
time  after  the  expiration  of  an  interim 
approval  period  if  the  State  of  Colorado 
has  not  timely  submitted  a  complete 
corrective  PROGR.\M  or  EPA  has 
disapproved  its  submitted  corrective 
PRC)GR.\M.  Moreover,  if  EPA  has  not 
granted  full  approval  to  the  Colorado 
PROGRAM  by  the  expiration  of  this 
interim  approval  and  that  expiration 
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occurs  after  November  15,  1995,  EPA 
must  promulgate,  administer  and 
enforce  a  Federal  permits  program  for 
the  State  of  Colorado  upon  interim 
approval  expiration. 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  the  EPA  is  also 
promulgating  approval  under  section 
112(1)(5)  and  40  CFR  63.91  of  the  States 
program  for  receiving  delegation  of 
section  112  standards  that  are 
unchanged  from  Federal  standards  as 
promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  part  70  PROGRAM. 

III.  Administrative  Requirements 

A  Docket 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  the 
final  interim  approval,  including  public 
comments  received  and  reviewed  by 
EPA  on  the  proposal,  are  maintained  in 
a  dor  ket  at  the  EPA  Regional  Office.  The 
docket  is  an  organized  and  complete  file 
pf  all  the  information  submitted  to,  or 
otherwise  considered  by.  EPA  in  the 
development  of  this  final  interim 
approval.  The  docket  is  available  for 
public  inspection  at  the  location  listed 
under  the  ADDRESSES  section  of  this 
document. 

B  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory-  Flexibility  Art 

The  EPAs  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relation.s,  Operating  permits.  Reporting 
and  recordkeeping  requirements. 


Dated:  January  13, 1995. 
Jack  McGraw. 
Acting  Regional  Administrator 

Part  70,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  70— [AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  e(  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  the  entry  for  Colorado  in 
alphabetical  order  to  read  as  follows; 

Appendix  A  to  Part  70— Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 

***** 

Colorado 

(a)  Colorado  Department  Health-Air 
Pollution  Control  Division:  submitted 
on  November  5, 1993;  effective  on  [date 
30  days  after  date  of  publication); 
interim  approval  expires  Februarv  24. 
1997. 

(b)  (Reserved) 
***** 
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40  CFR  Part  300 
lFRL-6143-3] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the  Suffolk 

City  landfill  site  from  the  National 

Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agencv  (EPA)  announces  the  deletion  of 
the  Suffolk  City  Landfill  in  Suffolk. 
Virginia,  from  the  National  Priorities 
List  (NPL).  The  NPL  is  Appendix  B  of 
40  CFR  part  300  which  is  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Cpmprehensive  Environmental 
Response,  Compensation,  and  Liabilitv 
Act  of  1980,  as  amended  (CERCLA) 
EPA  has  determined  that  all  appropriate 
CERCLA  response  actions  have  been 
implemented  and  that  no  further 
CERCLA  response  actions  are 
appropriate.  Moreover,  EPA  has 
determined  that  response  actions 
conducted  at  the  Site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment.  The  Commonwealth  of 
Virginia  has  concurred  with  these 
determinations, 


EFFECTIVE  DATE:  Januar>  11, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronnie  M.  Davis,  US  EPA  Region  3,  841 
Chestnut  Building,  Philadelphia.  PA 
19107;  (215)597-1727. 

SUPPLEMENTARY  INFORMATION:  The  Site 
to  be  deleted  from  the  NPL  is  the 
■Suffolk  City  Landfill  Site,"  Suffolk 
City,  Virginia.  A  Notice  of  Intent  to 
Delete  for  this  Site  was  published  on 
October  20, 1994  (59  FR  52949).  The 
initial  closing  date  for  public  comment 
was  November  21,  1994.  EPA  extended 
the  comment  period  through  December 
8. 1994.  EPA  received  no  comments 
during  the  comment  period. 

EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  a  list  of  the  most 
serious  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  response 
actions  financed  using  the  Hazardous 
Substances  Response  Trust  Fund 
(Fund).  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.424(e)(3)  of  the  NCP. 
40  CFR  300.424(e)(3).  provides  that  in 
the  event  of  a  significant  release  from  a 
site  deleted  from  the  NPL,  the  site  shall 
be  restored  to  tjie  NPL  without 
applii  ation  of  the  Hazard  Ranking 
System,  one  of  the  means  by  which  a 
site  may  be  promulgated  to  the  NPL. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  agency  efforts  to  recover  costs 
associated  with  response  actions. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Hazardous 
waste. 

Dated:  January  11,  1995. 
Peter  H.  Kostmayer, 
Regional  Administrator.  Environinentiil 
Protection  Agency,  Region  HI. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Aulhoritv:  42  U.S.C.  9601-9657:  33  I'.S C 
1321((;)(2):"E.0.  11735,  38  FR  21243;  E.O. 
12580.  52  FK  2023:  E.O.  12777.  56  FR  .^4747 

Appendix  B — [Amended] 

2.  Table  1  of  appendix  B  is  amended 
by  removing  the  site  for  the  Suffolk  Cit\ 
Landfill  Site,  Suffolk  City,  Virginia. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  61 

[CC  Docket  No.  93-197,  FCC  95-18] 

Revisions  to  Price  Cap  Rules  for  AT&T 
Corp. 

AGENCY;  Federal  Communications 
nommission. 


A|::|nc 


ACTION:  Final  rule. 


SUMMARY:  This  action  is  taken  to  remove 
commercial  service  from  price  cap 
regulation.  The  Commission  feels  that 
there  is  sufficient  evidence  to  conclude 
that  American  Telephone  and 
Telegraph's  (AT&T's)  commercial  long 
distance  services  are  subject  to 
substantial  competition.  It  is  intended 
that  this  action  will  provide  streamlined 
rqgulation  for  commercial  service. 

EFFECTIVE  DATE:  February  23.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Siizan  Friedman.  (202)  418-1530. 

SUPPLEMENTARY  INFORMATION:  On 
lajiuary  12,  1995.  the  Commission 
adopted  and  released  a  Report  and 
Otder  in  CC  Docket  No.  93-197  revising 
tlijEi  Commission's  Rules  on  Price  Cap 
rifles  for  AT&T.  This  Order  removes 
crjuunercial  services  from  price  cap 
re{;u!ation  and  initiates  streamlined 
regulation  for  those  services.  The 
commercial  services  classification  was 
cr  iited  by  AT&T  pursuant  to  Section 
2C  \[h)  of  the.Communications  ,\ct.  It 
\H  rtnits  the  creation  of  specific 
chit-sifications  of  ser\'ices,  including 
coiiinirrcial.  Commercial  services  refers 
to  S'Tvices  used  by  .AT&T's  customers 
u  lit)  are  classified  as  business,  as 
cpifosed  to  residential  customers  by 
loi  jii  telephone  companifw. 

Ijlie  full  te.xt  of  this  iter:;  is  av.iilable 
tinliiispection  and  copying  during 
niiri;ia!  business  hours  in  the  FCC 
iMUrence  Center  (Room  239)  of  the 
1  'iliral  Communications  Commission. 


20 

th. 
(() 


MM  .M  Street  N\V..  Washington.  DC 


"^■)4.  The  complete  te.xt  of  this 
::si()n  may  also  be  purchased  fj-oni 
•Ctimmission's  duplicating 
utractnr,  International  Tran.scription 
Vice,  Inc..  2100  M  Stre.-t.  .\U'.,  Suite 

14  i  Washington.  DC  2003  7.  [21)2]  857- 

38  h. 

list  of  Subjects  in  47  CFR  Part  61 
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unmunications  common  (.arriers. 
Wirting  and  recordkeeping 
iBirciiients,  Telegraph.  Tciephonf. 


Federal  Communications  Commission. 
William  F.  Calon. 

Acting  Secretary. 

Amendment  to  the  Commission's  Rules 

Part  61  ofTitle47oftheCodeof 
Federal  Regulations  is  amended  as 
follows: 

PART  61— TARIFFS 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  Sec.  4.  Stat.  1066,  as  amended; 
47  L'.S.C.  154.  Interpret  or  apply  see.  203.  48 
Stat.  1070.  47  L'.S.C.  203. 

2.  In  §61.42.  paragraphs  (a)(1)  and 
(b)(1)  are  amended  by  removing  the 
words  "and  small  business  "  and 
paragraph  (c)  is  amended  bv 
redesignating  paragraph  (c)(17)  as     • 
paragraph  (c)(18)  and  adding  a  new 
paragraph  (c;;i7)  to  read  as  follows; 

§  61 .42    Price  cap  baskets  and  service 
categories. 

•  •         •         •         « 

(c)  •    •    • 

(17)  Commercial  services. 

•  •         •        •        • 

|FR  Do<    g  j-irn  Filed  l-2.3-9.i;  845  am! 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  235 

Defense  Federal  Acquisition 
Regulation  Supplement;  Manufacturing 
Science  and  Technology  Program 

AGENCIES:  Dtpartnient  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  The  Department  of  Defense  is 
revising  the  Defense  F.AR  Supplement  to 
require  competition  and  cost-sharing  for 
acquisitions  under  the  Manufacturing 
Science  and  Technologv  Program. 
DATES:  Effective  date:  lanuary  17.  1995. 

Comment  date:  Comments  on  the 
interim  rule  sliould  be  submitted  in 
writing  at  the  address  shown  below  on 
or  before  \{arch  27.  1995.  to  he 
considered  in  the  formulation  of  a  final 
rule 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
.Acquisition  Regulation  Council.  ATTN: 
Mr.  Richard  G.  Lavser.  PDl'SD(A&T]DP' 
DAR.  IMD  3D139.'3062  Defense 
Pentagon,  Washington.  DC  20301-3062. 
felofax  Number  (703)  602-0350;  Please 
cite  DFARS  Case  94-0307  in  all 
correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 

.Mr  Riik  i..Hsi'r.  (703)f)n:!-()i:n. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  256  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1995 
(Public  Law  103-337)  requires  that 
competitive  procedures  be  used  in 
awarding  contracts  under  the 
Manufacturing  arrangement  be  used 
unless  an  alternative  is  approved  by  the 
Secretary  of  Defense.  This  interim 
DFARS  rule  implements  these 
requirements. 

B.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretarv'  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Compelling  reasons  exist  to  promulgate 
this  rule  without  prior  opportunity  for 
public  comment  because  Section  256  of 
the  National  Defense  Authorization  Act 
for  Fiscal  '^'ear  1995  (Public  L.-.w  103- 
337)  became  effective  upon  enactment 
of  the  Act.  October  5.  1994.  This  interim 
rule  is  necessarv  to  ensure  that  DoD 
contracting  activities  become  aware  of 
the  statuton,-  requirement  for 
competition  and  cost-sharing 
arrangements  when  awarding  contracts. 
under  the  .Manufacturing  Science  and 
Technology  Program.  However., 
comments  received  in  response  to  the 
publication  of  this  rule  will  be 
considered  in  formulating  the  final  rule 

C.  Regulator-  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Rpgulator\ 
Flexibility  .Act.  5  U.S.C.  601.  e/  spf/.. 
because  the  rule  only  applies  to 
acquisitions  under  the  .Manufacturing 
Science  and  Technology  Program.  In  the 
past,  small  entities  have  not  participated 
in  any  substantial  nu.ml)ers.  This  rule  is 
not  expected'to  change  small  entities 
participation.  An  initial  n»gu!atorv 
flexibility  analysis  has  therefore  not 
been  performed.  Comments  are  united 
from  small  businesses  and  other 
interested  parties  Conmients  fnnu  "-mail 
entities  concerning  the  affected  subparts 
will  be  considered  in  accioniam  e  with 
Section  610  of  the  .A(.t  Such  co::uT:fnt- 
must  be  submitted  separatelv  and  cit»' 
DFARS  Case  94-0307  in 
(orrespondence 

D.  Paperwork  Redu<  tion  .\(  t 

The  Paperwork  R.-dui  tion  Ai;!  (Pub 
L.  96-51 1)  does  not  apph  betause  this 
final  rule  does  not  nnpose  anv  new 
recordkeeping,  uifonr.ation  collet  tio;i 
requiremeiUs.  or  collection  of 
information  front  offerors.  c<intra(  tors. 
or  members  of  t!if  public  wiiii  !i  rcquin- 
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the  approval  of  OMB  under  44  U.S.C. 
3501,  etseq. 

List  of  Subjects  in  48  CFR  Fart  235 

Government  procurement. 

Claudia  L.  Naugle, 

Deputy  Director,  Defense  Acquisition 
Regulations  CounciJ. 

Therefore,  48  CFR  Part  235  is 
amended  as  follows: 

1.  The  authority  citation  for  part  235 
is  revised  to  read  as  follows: 

Authorih,-:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 


PART  235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

2.  Section  235.006  is  amended  by 
adding  paragraphs  (a)  and  (b)(iv)  to  read 
as  follows: 

235.006    Contracting  mettiods  and  contract 
type. 

(a)  All  contracts  under  the 
Manufacturing  Science  and  Technology 
Program  shall  be  awarded  using 
competitive  procedures  (10  U.S.C. 
2525).  (See  DoDD  5000^2,  Defense 
Acquisition  Management  Policies  and 
Procedures  and  DoDI  4200.15, 
Manufacturing  Technology  Program.) 

(b)  •   *   * 

(iv)  A  cost-sharing  arrangement  must 
be  used  for  contracts  awarded  in 


/^ 


support  of  the  Manufacturing  Science 
and  Technology  Program,  unless  an 
alternative  is  approved  by  the  Secretary 
of  Defense  (10  U.S.C.  2525).  Approval ' 
by  the  Secretary  of  Defense  to  use  other 
than  a  cost-sharing  arrangement  for  the 
Manufacturing  Science  and  Technology 
Program  must  be  based  on  a 
determination  that  the  technology — 

(A)  Is  not  likely  to  have  any 
immediate  and  direct  commercial 
application;  or 

(B)  Is  of  sufficiently  high  risk  to 
discourage  cost  sharing  by  non-Federal 
Government  sources.  (See  DoDI  4200.15, 
Manufacturing  Technology  Program, 
and  FAR  16.303.) 

|FR  Doc.  95-1604  Filed  1-23-95,  8:45  ami 

BILLING  CODE  3810-01-M 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1040 

[Docket  No.  AO-225-A45-fl01;  DA-92-10] 

Milk  In  the  Southern  Michigan 
Marketing  Area;  Extension  of  Time  for 
Filing  Exceptions  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreement  and  to  Order 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Extension  of  time  for  filing 
exceptions  to  proposed  rules. 

SUMMARY:  This  notice  extends  the  time 
for  filing  exceptions  to  the  December  2, 
1994,  revised  recommended  decision  on 
multiple  component  pricing  for  the 
Southern  Michigan  Federal  milk  order. 
Th$  time  has  been  extended  14  davs  to 
January  27,  1995,  at  the  request  of  "an 
interested  person. 

DATES:  Exceptions  now  are  due  on  or 
before  January  27,  1995. 
ADDRESSES:  E.xceptions  (four  copies) 
should  be  filed  with  the  Hearing  Clerk. 
Room  1083.  South  Building,  United 
States  Department  of  Agriculture, 
Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  Order  Formulation  Branch. 
USDA/AMS/Dairy  Division.  Room  2958, 
Soqth  Building.  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
235!7. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 

Notice  of  Kearirg:  Issued  December  3. 
199S;  published  December  10.  1992  (57 
FR5B418). 

Supplemental  Notice  of  Hearing: 
Issqed  January  19.  1993;  published 
January  29,  1993  (58  FR  6447). 

Recommended  Decision:  Issued 
November  29,  1993;  published 
Decf^mber  6,  1993  (58  FR  64176). 

Notice  of  Reopened  Hearing:  Issued 
Februarv  18.  1994;  published  Februarv 
24.  lr94(59FR8874). 
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Extension  of  Time  for  Filing  Briefs: 
Issued  April  6.  1994;  published  April 
13.  1994  (59  FR  17497). 

Emergency  Partial  Final  Decision. 
Issued  Mav  12,  1994;  published  Mav  23. 
1994  (59  FR  26603). 

Final  Rule:  Issued  June  22.  1994; 
published  June  29.  1994  (59  FR  33418). 

Revised  Recommended  Decision: 
Issued  December  2.  1994;  published 
December  14,  1994  (59  FR  64464). 

Notice  is  hereby  given  that  the  time 
for  filing  exceptions  to  the  December  2. 
1994.  recommended  decision  with 
respect  to  proposed  amendments  to  the 
tentative  marketing  agreement  and  the 
order  regulating  the  handling  of  milk  in 
the  Southern  Michigan  milk  marketing 
area  is  hereby  extended  from  January 
13.  1995,  to  January  27.  1995. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreetnent  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900). 

Dated:  January  18.  1995. 
Kenneth  C.  Claylon, 

Acting  Administrator 

[FR  Doc.  95-1748  Filed  1-23-95;  8:45  am) 

BILLING  CODE  3410-02-P 


Commodity  Credit  Corporation 
7  CFR  Parts  1405  and  1413 

RIN  056O-AD86 

Common  Provisions  for  the  1995 
Wheat,  Feed  Grains,  Cotton,  and  Rice 
Programs,  and  Cost  Reduction 
Options 

AGENCY:  Commoditv  Credit  Corporation, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Agricultural  Act  of  1949. 
as  amended  (1949  Act),  sets  forth 
numerous  discretionary  provisions  that 
may  be  implemented  by  the  Commoditv 
Credit  Corporation  (CCC)  with  respect  to 
the  1995  crops  of  wheat,  feed  grains, 
upland  and  extra  long  staple  (ELS) 
cotton,  and  rice.  The  Food  Securitv  .Act 
of  1985.  as  amended  (1985  Act),  permits 
the  Secretary  of  Agriculture  to  take 
certain  actions  related  to  nonrecourse 
loans  and  acreage  reduction  programs  if 
it  is  determined  that  thev  will  reduce 
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total  direct  and  indirect  commodity 
program  costs  without  adversely 
affecting  incomes  of  small-  and 
medium-sized  producers.  CCC  proposes 
to  make  the  following  program 
determinations  with  respect  to  the  price 
support  and  production  adjustment 
programs:  (a)  the  percentage  of  the 
estimated  deficiency  payments  that 
should  be  made  available  in  advance  to 
producers  of  the  1995  crop  of  wheat. 
feed  grains,  cotton,  and  rice;  (b)  the 
types  of  crops  that  may  not  be  planted 
on  'flexible  acreage";  (c)  whether  to 
permit  targeted  option  payments  (TOP), 
(d)  whether  to  allow  the  planting  of 
designated  crops  on  up  to  oneh;,if  of 
the  reduced  acreage;  (o)  whether  to 
allow  the  planting  of  oats  on  wheat  and 
feed  grains  acreage  conservation  reserve 
(.ACR);  (f)  whether  to  allow  planting  of 
conserving  crops  on  ACR;  (g)  whether  to 
allow  alternative  crops  on  conserving 
use  acreage  for  pa\Tnent;  and  (h) 
whether  to  implement  cost  reduction 
options.  This  proposed  rule  sets  forth 
CCC's  proposed  action  regarding  these 
determinations. 

DATES:  Comments  m.ust  be  received  on 
or  before  January  27.  1995.  in  order  to 
be  assured  of  consideration. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
,-\cting  Deputy  ,'\dministrator.  Policv 
.Analysis.  P.O.  Box  2415.  Washington. 
DC  20013-2415.  telephone  202-720- 
7583. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Langley,  Cnr-solidated  Farm 
,  Service  Agency.  U.S.  Department  of 
Agricuhure  (USDA).  Room  3090-S.  P.O. 
Box  2415.  Washington.  DC  20013-2415 
or  call  202-690-0640. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  128C6 

This  proposed  i-ule  has  bei-n 
determined  to  be  significant  and  was 
reviewed  bv  O.MB'under  E.\ccu»:ve 
Orderl2B86. 

Preliminar>-  Regulatory  Impact 
Analysis 

The  Prc!imi::3ry  Reguldtory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  propo>ed 
rule  and  the  impact  of  the 
implementation  of  each  opt!(jn  is 
available  on  request  from  the  above- 
named  indi\id'jal. 
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Executive  Order  12778 

*  This  proposed  rule  has  beon  niviewed 
ill  accordance  with  Executive  Order 
12778.  The  provisions  of  the  proposed 
rule  are  not  retroactive  and  preempt 
State  laws  only  to  the  extent  such 
provisions  are  inconsistent  with  State 
laws.  Before  any  judicial  action  may  be 
brought  concerning  these  provisions, 
the  administrative  appeal  remedies  at  7 
(TR  part  780  must  be  exhausted. 

Federal  Assistance  Programs 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs,  as  found  in  the 
catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are  as  follows: 


Titles 

Numbers 

Commodity  Loans  and  Purchases 
Cotton  Production  Stabilization  .... 
Feed  Grains  Production  Stabiliza- 
tion   

10.051 
10.052 

10.055 

Wheat  Production  Stabilization  .... 
Rice  Production  Stabilization 

10.058 
10.065 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
CCC  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  human  environment. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  Notice 
related  to  7  CFR  part  3015.  subpart  V, 
published  at  48  FR  29115  (June  24. 
1983). 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  change 
the  information  collection  requirements 
that  were  previously  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  provisions  of  44  USC  33. 

Background 

This  proposed  rule  would  amend  7 
CFR  part  1413  to  set  forth  the 
determination  of  whether  certain 
discretionary  cost  reduction  options  of 
the  1985  Act  will  be  implemented. 
Act-ordingly,  the  Secretary  may  take  the 


following  actions  if  it  is  determined  that 
they  will  reduce  total  direct  and  indirect 
commodity  program  costs  without 
adversely  affecting  incomes  of  small- 
and  medium-sized  producers:  (a)  enter 
into  the  commercial  market  to  purchase 
commodities  covered  by  nonrecourse 
loans  if  the  cost  would  be  less  than  later 
acquiring  the  commodity  through  loan 
defaults;  fb)  provide  for  settlement  of 
nonrecourse  loans  (including 
nonrecourse  loans  made  to  pro<lucors 
under  the  Farmer-Owned  Reserve 
Program)  at  less  than  full  principal  plus 
interest;  or  (c)  reopen  signup  to  allow 
producers  to  submit  bids  for  the 
conversion  of  planted  acreage  to 
diverted  acreage  with  payment  in  kind 
from  CCC  stocks. 

If,  after  the  comment  period,  no  cost 
reduction  options  are  implemented 
under  the  final  rule,  the  Secretary  still 
reserves  the  right  to  initiate  at  a  later 
date  any  action  authorized  by  section 
1009  of  the  1985  Act,  including  the  right 
to  reopen  and  change  a  contract  entered 
into  by  a  producer  under  the  program  if 
the  producer  voluntarily  agrees  to  the 
change. 

This  proposed  rule  would  also  amend 
7  CFR  part  1413  to  set  forth  the 
determination  of  whether  certain 
discretionary  provisions  of  the  1949  Act 
will  be  implemented  and,  if 
implemented,  the  manner  in  which 
implementation  would  be  made. 
Accordingly,  the  following  program 
determinations  are  proposed  to  Ikj  made 
with  respect  to  the  provisions  that  are 
applicable  to  the  1995  crops  of  wheat, 
feed  grains,  upland  and  ELS  cotton,  and 
rice: 

A.  The  percentage  of  the  estimated 
deficiency  payments  that  should  be 
made  available  in  advance  to  producers 
of  the  1995  crop  of  wheat,  feed  grains, 
cotton  and  rice. 

Section  114  of  the  1949  Act  requires 
that  advance  deficiency  payments  be 
made  available  to  producers  of  wheat, 
feed  grains,  upland  cotton,  and  rice  if  an 
acreage  limitation  is  in  effect.  Section 
103  of  the  1949  Act  provides 
discretionary  authority  to  provide  such 
payments  for  ELS  cotton.  Producers 
who  participate  in  farm  programs  have 
tlie  option  to  request  advance  deOciency 
payments.  Advance  payments  must  be 
between  40  and  50  percent  of  the 
projected  payments  for  wheat  and  feed 
grains  and  between  30  and  50  percent 
for  upland  cotton  and  rice.  Advance 
payment  for  ELS  cotton,  if  offered, 
cannot  exceed  50  percent  of  the 
projected  payment  rate. 

CCC  intends  to  make  available 
advance  deHciency  payments  of  50 
percent  of  the  projected  payments  for 
tlie  1995  crop  of  wheat,  feed  grains,  rice. 


upland  cotton  and,  if  applicable,  ELS 
cotton. 

B.  The  types  of  crops  that  may  not  \w 
planted  on  flexible  acres. 

.Secti(m  504  of  the  1949  Ar;t  states  thnf 
producers  may  plant  on  a  farm  crops 
other  than  the  program  crop  on  an 
acreage  not  to  exceed  25  percent  of  any 
crop  acreage  base  enrolled  in  the 
applicable  CCC  price  support  and 
production  adjustment  program.  This 
acreage  is  known  as  "flexible"  acreage. 

Crops  that  may  be  planted  on  flexible 
atrreage  are:  (a)  any  program  crop;  (b) 
any  oilseed  crop;  (c)  any  other  crop, 
except  any  fruit  or  vegetable  crop 
(including  dry  edible  beans,  lentils, 
peas,  and  potatoes);  and  (d)  mung  beans. 
The  planting  of  certain  fruits  or 
vegetables  may  be  permitted  if  such 
crop  is  an  industrial  or  experimental 
crop,  or  if  no  substantial  domestic 
production  or  market  exists  for  the  crop. 
The  planting  of  any  crop  on  flexible 
acres  may  also  be  prohibited. 

CCC  intends  to  permit  the  same  crops 
to  be  grown  on  flexible  acreage  in  1995 
as  were  allowed  in  1994.  However,  CCX^. 
will  consider  adding  or  removing  crops 
to  the  list  of  prohibited  crops  that  is  set 
forth  at  7  CFR  part  1413.43(b)(6). 

C.  Whether  to  implement  TOP. 
Sections  107B(e)(3).  105B(e)(3), 

103B(e)(3).  and  10lB(e)(3)  of  the  1949 
Act,  with  respect  to  wheat,  feed  grains, 
upland  cotton,  or  rice,  provide  that  if  an 
acreage  limitation  program  is  in  effect, 
the  Secretary  may  offer  producers  the 
option  of  increasing  or  decreasing  the 
acreage  reduction  level,  within  certain 
restrictions,  with  a  corresponding 
increase  or  decrease  in  the  established 
(target)  price  of  the  commodity.  The 
target  price  may  be  increased  or 
decreased  by  not  less  than  0.5  percent 
nor  more  than  1  percent  for  each 
percentage  point  change  in  the  acreage 
reduction  level.  The  acreage  limitation 
requirement  cannot  be  increased  by 
more  than  15  percentage  points  or  above 
25  percent  total  for  wheat;  by  more  than 
10  percentage  points  or  above  20 
percent  of  the  total  for  feed  grains,  by 
more  than  10  percentage  points  or  above 
25  percent  of  the  total  for  cotton;  nor  by 
more  than  5  percentage  points  or  above 
25  percent  of  the  total  for  rice.  The 
decrease  in  the  acreage  limitation 
requirement  for  all  crops  cannot  be 
more  than  one-half  of  the  armounced 
acreage  limitation  percentage. 

The  Secretary  shall,  to  the  extent 
practicable,  ensure  that  the  TOP  option 
does  not  have  a  significant  effect  on 
program  participation  or  total 
production  and  will  result  in  no 
additional  budget  outlays. 
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[  iomments  on  whether  this  provision 
sht  uld  be  implemented  for  the  1995 
cr )  3s  are  requested. 

:  .  Whether  to  permit  the  planting  of 
dt  5  ignated  crops  on  up  to  half  of  the 
am  ounced  acreage  reduction. 

Sections  107B(e)(2)(F)(i), 
IC:  B(e)(2)(F)(i),  103B(e)(2)(F)ii).  and 
IC:  B(e)(2)(F)(i)  of  the  1949  Act.  v.-ith 
re  ;  )ect  to  wheat,  teed  grair.s.nipland 
col  on.  and  rice,  provide  that  the 
.Secretary  may  permit  producers  to  plant 
a  <  isignated  crop  on  not  more  than  one- 
hs  1 '  of  the  reduced  acreage  on  the  farm. 

[he  designated  crops  may  be:  (a)  any 
0)  ijeed  crop:  fb)  any  industrial  or 
ex  jerimental  crop  designated  by  CCC; 
anjil  (c)  any  other  crop,  except  any  fruit 
orivegetable  (including  dry  edible  beans, 
lentils,  peas,  and  potatoes),  not 
designated  by  the  Secretary  as  (i)  an 
industrial  or  experimental  crop,  or  (ii)  a 
crop  for  which  no  substantial  domestic 
production  or  market  exist.  Program 
crops  may  not  be  planted  on  the 
reduced.acreage  on  the  farm. 

If  producers  on  a  farm  elect  to  plant 
a  designated  crop,  the  amount  of 
deficiency  payments  that  the  producers 
are  otherwise  eligible  to  receive  shall  be 
reduced,  for  each  acre  that  is  planted  to 
the  designated  crop,  by  an  amount  equal 
to  the  deficiency  payment  that  would  be 
made  with  respect  to  a  number  of  acres 
of  the  crop  that  the  Secretary  considers 
appropriate.  Such  reductions  in 
deficiency  payments  must  be  sufficient 
to  ensure  that  this  provision  does  not 
increase  CCC  outlays. 

CCC  intends  to  permit  the  har\esting 
of  designated  crops  on  up  to  one-half  of 
ACR  for  the  1995  crops. 

E.  Whether  to  permit  the  planting  of 
oats  on  wheat  and  feed  grain  ACR. 

In  any  crop  year  that  it  is  determined 
that  projected  domestic  production  of 
oats  will  not  fulfill  the  projected 
domestic  demand  for  oats,  CCC:  (a)  mav 
provide  that  acreage  designated  as  -ACR 
under  the  wheat  and  feed  grains 
programs  may  be  planted  to  oats  for 
harvest  under  sections  107B(e)(8)  and 
105B(e)(8)  of  the  1949  Act;  (b)  may    • 
make  program  benefits  (including  loans, 
purchases,  and  payments)  available 
under  the  annual  program  for  oats  under 
section  105B  of  the  1949  Act  for  oats 
planted  on  ACR;  and  (c)  shall  not  make 
program  benefits  other  than  the  benefits 
specified  in  (b)  available  to  producers 
with  respect  to  acreage  planted  to  oats 
under  this  provision. 

It  is  proposed  that  the  planting  of  oats 
on  wheat  and  feed  grains  ACR  for 
harvest  not  be  permitted  for  the  1995 
crops. 

F.  Whether  to  permit  conserving  crops 
to  be  planted  on  ACR. 


JMI 


Under  sections  107B{e)(4)(B)(iii). 
105B(e){4)(B)(iii).  103B(e)(4)(B)(iii).  and 
10lB(e)(4)(B)(iii)  of  the  1949  Act.  with 
respect  to  wheat,  feed  grains,  upland 
cotton,  and  rice,  producers  mav  be 
authorized  to  plant  all  o.r  any  part  of  the 
ACR  to  castor  beans,  crambe,  guar, 
milkweed,  mung  beans,  plantago  ovato. 
sesa.me,  sweet  sorghum,  rye,  triticale.  or 
other  commodity,  if  the  Secretary 
determines  that  the  production  is 
needed  to  provide  an  adequate  supplv 
of  the  commodities,  is  not  likely  to 
increase  the  cost  of  the  price  support 
program,  and  will  not  adversely  affect 
farm  incom.e. 

CCC  intends  to  permit  the  harvesting 
of  the  following  conserving  crops  on 
ACR:  castor  beans,  chia,  crambe, 
crotalaria,  cuphea,  guar,  guavule. 
hesperaloe.  kenaf,  lesquerella, 
meadowfoam,  milkweed,  plantago 
ovato,  and  sesame.  However.  CCC  will 
consider  adding  to  or  removing  crops 
from  the  list  of  eligible  conserving  crops 
that  is  set  forth  at  7  CFR  part  1413.8. 

G.  Whether  to  permit  alternative  crops 
on  conser\'ing  use  acres. 

Under  sections  107B(c){l)(F)(i). 
105B(c)(l)(F)(i).  103B(c)(l){E)(i).  and 
10lB(c)(l)(E)(i)  of  the  1949  Act,  with 
respect  to  wheat,  feed  grains,  upland 
cotton,  and  rice,  producers  may  be 
authorized  to  plant  all  or  any  part  of 
acreage  otherwise  required  to  be 
devoted  to  conser\ing  uses  as  a 
condition  of  qualifying  for  pavment 
under  the  so-called  "0/85/92"  or  "50/ 
85/92"  provisions  of  the  price  support 
and  production  adjustment  programs  to 
castor  beans,  guar,  millet,  mung  beans, 
plantago  ovato,  sweet  sorghum,  rve. 
triticale,  commodities  for  which  no 
substantial  domestic  production  or 
market  exists  but  that  could  yield 
industrial  raw  material  being  imported, 
or  likely  to  be  imported,  or  commodities 
grown  for  experimental  purposes 
(including  kenaf  and  milkweed).  The 
Secretary  may  permit  these  crops  to  be 
planted  on  conserving  use  acres  onlv  if 
the  Secretary  determines  that  the 
production  is  not  likely  to  increase  the 
cost  of  the  price  support  program,  is 
needed  to  provide  an  adequate  supplv 
of  the  commodities,  or  is  needed  to 
encourage  domestic  manufacture  of 
industrial  raw  materials  derived  from 
these  crops. 

CCC  intends  to  permit  the  harvesting 
of  the  following  alternative  crops  on 
conserving  use  acres:  castor  beans,  chia. 
crambe,  crotalaria,  cuphea,  guar, 
guayule,  hesperaloe,  kenaf.  lesquerella. 
meadowfoam,  milkweed,  plantago 
ovato,  and  sesame.  However,  CCC  will 
consider  adding  to  or  removing  crops 
from  the  list  of  eligible  alternative  crops 
that  is  set  forth  at  7  CFR  part  1413.8. 


Accordingly,  comments  are  requested 
with  respect  to  these  foregoing  issues. 

List  of  Subjects 

7  CFR  Part  1403 

Loan  p.-f!granis/agriculture.  Price 
.  support  programs. 

7  CFR  Part  UU 

C'jtton.  Feed  grains.  Price  suppjrt 
programs.  Rice.  Wheat. 

.•\ccording!y.  it  is  proposed  that  7  CFR 
parts  1405  and  1413  bf>  amended  as 
follows: 

PART  1405— LOANS,  PURCHASES 
AND  OTHER  OPERATIONS 

1.  The  authority  citation  for  7  CFR 
part  1405  is  amended  to  read  as  follows: 

Authoritj':  15  L'  S  C  714b  and  714( :  7 
use.  1308a. 

2.  Fart  1405  is  amended  by  adding  a 
new  §  1405.6  to  read  as  follows; 

§  1405.6    Cost  reduction  options. 

With  respect  to  the  1995  crop,  no  cost 
reduction  options  specified  in  section 
1009(c).  (d).  or  (e)  of  the  Food  Security 
Act  of  1985,  as  amended  (the  1985  .Act), 
will  be  initially  included  in  the 
program.  However,  the  Secretary 
reserves  the  right  to  initiate  at  a  later 
date  any  action  not  previously  included 
but  authorized  by  section  1009  of  the 
1985  Act.  including  the  right  to  reopen 
and  change  a  contract  entered  into  by  a 
producer  under  the  program  if  the 
producer  voluntarily  agrees  to  the 
change. 

PART  1413— FEED  GRAIN,  RICE, 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  L'.S  C.  n08,  n08a.  1309. 
1441-2.  1444-2,  1444f.  1445b-3a.  1461- 
1469;  15  U.S.C  714b  and  714t. 

2.  In  section  1413.54,  paragraph  (f)  is 
revised  to  read  as  follows: 

§  1413.54    Acreage  reduction  program 
provisions. 


(f)  Producers  may  plant  designated 
minor  oilseeds,  soybeans  and  mung 
beans  on  up  to  50  percent  of  the 
designated  ACR  acreage. 


3.  In  §  1413.64.  the  introductory-  text 
of  paragraph  (c)  and  paragraph  (d)  are 
revised  to  read  as  follows: 
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§  1 41 3.64    Nationatly  approved  cover  crops 
and  practices  for  ACR  and  CO  for  payment 
acreages. 

•  *        •        •        • 

(c)  Proiiucrrs  n:  jy  plant  dusignated 
oilsped.s.  soj  beans  iin<i  niung  boiins  on 
lip  to  50  p«n.niil  of  tho  rlosignaleri  ACR 
acreage; 

•  •         •         •         • 

((J)  Ar.reuRi!  (Ji..->ignated  as  AfTK  or  CU 
fur  payment  under  the  1995  wheat,  feed 
grain,  upland  cotton  and  rii  e  programs 
may  he  plap.ti^d  to  ICX^s. 

***** 

4.  In  §  141.1  bH.  paragraph  l« :)(2)  is 

n-viseil  ii)  r;!a(l  as  follows: 

§1413.66    Use  of  ACR  and  CU  for  payment 
acreage. 

•  ft         «         *         • 

(.:)•    *    • 

(2)  lOCs  or  designate*!  crops  planted 
on  AC;R  and  ItX^  planttnl  on  CI '  for 
payment  acreage. 

•  •         *         *         • 

5.  In  §  1413.10.5  paragraph  (d)  is 
revised  to  read  as  follows: 

§  1413.105    Timing  and  calculation  of 
deficiency  payments. 

•  *         »         »         • 

(d)(1)  For  the  1994  aiul  1995  crops  of 
wheat,  feed  grains,  upland  cotton,  EIS 
cotton  and  rice,  if  an  acreage  limitation 
program  is  in  effect,  CCC  shall  make 
available  50  percent  of  the  proi«H:ted 
final  deficiency  payments,  made  in 
accordance  with  Sec.  1413.104,  as  an 
advance  payment  to  producers  in  the 
manner  determined  and  announced  bv 
CCC. 

(2)  For  the  1995  and  1997  crops  of 
wheat,  feed  grains,  upland  cotton,  ELS 
cotton  and  rice,  if  an  acreage  limitation 
program  is  in  effect,  CCC  shall  make 
available  40  percent  of  the  projected 
final  deficiency  payments  made  in 
accordance  with  S  1413.104.  as  an 
advance  payment  to  producers  in  the 
manner  cjetennined  and  announced  by 
CCC. 

Signed  January  19,  Iflft.S  at  Washington, 
DC. 
Bruce  R.  Weber, 

Acting  Executive  Vice  Prraideiit  Cnmmcidity 

Credit  Corporation. 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  122 

Business  Loans — Microioans 

AGENCY:  Small  Busine.ss  Administration 

(.SBA). 

ACTION:  Notice  of  Proposed  Rulemaking. 


summary:  On  Octob»T  22.  1994,  the 
"Small  Business  Administpition 
Reauthorization  and  Amendments  Act 
of  1994"  was  enacted.  It  amends  section 
7(m)  of  the  Small  Business  Act  (Act) 
regarding  the  SBA  microloan  financing 
program.  These  proposed  ndes  would 
implement  that  amendment.  Included 
among  the  proposed  changes  are 
regulations  implementing  a  pilot 
program  which  authorizes  SBA  to 
guarantee  np  to  100  percent  of  loans 
made  to  intermediary  lenders,  the 
inlcusion  of  native  American  tribal 
governments  as  eligible  to  participate  as 
intermediaries  in  the  program, 
authorization  for  SBA  to  pr<i\  ide 
additional  grant  assistance  to  an 
intermediary  which  by  its  lending 
assists  residents  in  economically 
distressed  areas,  and  an  extension  of  the 
sunset  date  of  the  microloan  for  an   . 
additional  fiscal  year. 
DATES:  Comments  may  be  submitted  on 
or  before  March  27, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
John  R.  C'ox,  Associate  Administrator  for 
Financial  Assistance,  Small  Business 
Administration,  409  Third  Street,  S.VV., 
Washington.  D.C.  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  R.  Cox,  202/205-6490. 
SUPPLEMENTARY  INFORMATION:  Pub.  L. 
103-403,  enacted  on  October  22,  1994 
(1994  legislation),  amends  various 
portions  of  subsection  7(m)  of  the  Act 
(15  U.S.C.  636(m)).  relating  to  the  SBA 
microloan  financing  program.  These 
proposed  rules,  if  promulgated  in  final 
form,  would  implement  the  statutory 
amendments  in  the  following  ways. 

Consistent  with  section  202  of  the 
1994  legislation,  §  122.61-2  of  SBA's 
regulations  (13  CFR  122.61-2)  would  be 
amended  by  including  in  the  definition 
of  an  intermediary  eligible  to  participate 
in  the  program  as  a  mircoloan  lender  an 
agency  or  a  nonprofit  entity  established 
by  a  native  American  tribal  government. 
This  proposed  change  would  expand 
the  category  of  intermediary  lenders 
beyond  the  present  regulatory 
parameters  which  prescribe  private, 
nonprofit  entities  or  quasi-governmental 
entities  as  microlenders. 

Consistent  with  section  203  of  the 
1994  legisltion,  §122.61-1  of  SBA's 
regulations  would  be  amended  to 
extend  the  sunset  date  for  the  entire 
microloan  program  an  additional  year, 
toOctober  1,  1997. 

Consistent  with  section  206  of  the 
1994  legislation,  §  122.61-6  of  SBA's 
present  regulations  would  be  amended 
to  incjcas*;  the  aggregate  maximum 
amount  of  SBA  lending  available  to  an 
intermediary  during  the  intermediary's 
partiirpationin  the  microloan  program. 


The  previous  limitation  was  $1,250,000 
and  the  proposed  new  aggregate 
maximum  would  be  $2,500,000. 

Consistent  with  section  207  of  thi; 
1994  legislation,  tj  122.61-9  of  SBA's 
present  regule'tions  would  be  amended 
to  authorize  an  intermcjdiary  to  expen«l 
no  more  than  fifteen  percent  of  grant 
fimds  provided  to  it  by  the  SBA  for  the 
provision  of  information  and  technicjil 
assistance  to  small  business  conc;erns 
which  are  prospf»ctive  borrowers.  An 
intermediary  receiving  a  grant  wouhl 
not  be  required  to  provide  such 
assistance  to  prospective  microloan 
borrowers,  but  this  proposed  rule 
recognizes  that  intermediaries  do  hold 
outreach  seminars,  perform  screening 
analysis,  and  provide  other  assistance 
for  prospective  borrowers,  and  it  should 
encourage  intermediaries  to  continue 
th(»e  programs  and  to  use  their 
technic;al  as.sistance  grants  efficiently 
and  cost  effectively. 

I'nder  its  present  rules,  SBA  ensures 
that  at  least  one  half  of  the 
intennediaries  provide  microlotms  to 
small  business  concerns  located  in  rural 
arenas.  Consistent  with  section  205  of  the 
1994  legislation.  §122.61-3  of  SBA's 
regulations  would  be  amended  so  thai, 
in  selecting  intermediaries  for  the 
program,  SBA  must  select  entities  that 
will  ensure  availability  of  loans  for 
small  business  concerns  in  all  industries 
located  throughout  the  lender's 
jurisdiction  in  both  rural  and  urban 
areas.  Thus,  the  SBA  would  no  longer 
be  required  to  meet  numerical 
requirements  for  its  portfolio  of  len«lt*rs 
based  on  intended  borrowers  in 
selecting  entities  to  participate  as 
intermediaries  in  the  microloan 
program.  Under  the  proposed  rule,  SBA 
would  consider,  however,  the  additional 
criterion  of  whether  a  proposed 
intermediary  would  provide  assistance 
to  a  variety  of  industries. 

Under  SBA's  present  rules,  in  order 
for  an  intermediary  to  qualify-  for  an 
SBA  grant,  it  must  contribute  or  match 
an  amount  equal  to  twenty-five  perront 
of  the  amount  of  .such  grant.  Consistent 
with  section  208(a)(1)  of  the  1994 
legislation,  §  122.61-9  SB.A's  regulaticjns 
would  be  amended  to  provide  that  such 
twenty-five  percent  requirement  woidd 
be  inappli<  al>le  to  an  intermediary 
which  provides  not  less  than  fifty 
percent  of  its  loans  to  small  business 
concerns  located  in  or  owned  by  one  or 
more  residents  of  an  economically 
distressed  area.  As  a  result,  if  this  nile 
is  promulgated  in  final  form,  if  an 
intermediary  would  make  sixty  pen.ftii 
of  its  loans  in  an  economically 
distressed  geographic  area,  it  would  not 
have  to  provide  a  twenty-five  perceni 
match  to  an  SBA  grant. 
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L  nder  current  rules,  each 
in  ermediary  is  eligible  to  receive  an 
SBA  grant  equal  to  twenty-five  percent 
oflthe  total  outstanding  balance  of  loans 
which  SBA  had  made  to  it.  Consistent 
with  section  208(a)(2)  of  the  1994 
legislation,  §  122.61-9  of  SBA's 
regulations  would  be  amended  to 
pipvide  that  if  an  intermediary  would 
provide  no  less  than  twenty-five  percent 
of  its  loans  to  small  business  concerns 
located  in  or  owned  by  residents  of  an 
ecnnomically  distressed  area,  it  would 
be  entitled  to  receive  an  additional  SBA 
grant  equal  to  five  percent  of  the  total 
outstanding  balance  of  SBA  loans  made 
to  the  intermediary.  Thus,  if  an 
intermediary  made  at  least  twenty  five 
percent  of  its  loans  in  an  economically 
distressed  area,  it  would  be  eligible  for 
an  additional  SBA  grant  of  five  percent 
which  it  would  not  be  required  to 
match. 

Consistent  with  section  208(b)  of  the 
1994  legislation,  §  122.61-2  of  SBA's 
re  ^lations  would  be  amended  to  define 
"I  donomically  distressed  area"  to  mean 
a  county  or  equivalent  division  of  local 
government  of  a  state  in  which  the  small 
business  concern  is  lcx:ated  in  which. 
acJGording  to  the  Bureau  of  the  Census, 
not  less  than  forty  percent  of  the 
residents  have  an  annual  income  that  is 
at  or  below  the  poverty  level.  SBA  will 
obtain  this  information  from  the  Bureau 
of  the  Census. 

Finally,  consistent  with  section  201  of 
the  1994  legislation,  proposed  new 
t?  122.61-13  of  SBA's  regulations  would 
implement  a  microloan  financing  pilot 
in  which  SBA  would  have  the  authority 
to  guarantee  no  less  than  ninety  and  no 
more  than  one  hundred  percent  of  a 
loan  made  to  an  intermediary  by  a  for- 
profit  or  non-profit  entity  or  by  an 
alliance  of  such  entities.  This  guaranty 
authority  by  SBA  would  terminate  on 
September  30, 1997.  Under  this 
proposed  rule,  SBA  would  not 
guarantee  loans  to  more  than  ten 
intermediaries  in  urban  areas  and  ten  in 
rural  areas.  An  SBA  guaranteed  loan  to 
an  mtermediary  under  this  pilot  would 
have  a  maturity  often  years.  During  the 
first  year  of  the  loan,  the  intermediary 
would  not  be  required  to  repay 
principal  or  interest,  although  interest 
would  continue  to  accrue  during  this 
period.  During  the  second  through  fifth 
years  of  such  a  loan,  the  intermediary' 
would  pay  only  interest.  During  the 
siKth  through  tenth  years  of  the  loan,  the 
initermediary  would  make  interest 
payments  and  fully  amortize  the 
principal.  There  would  be  no  balloon 
payments.  Interest  on  these  SBA 
guaranteed  loans  to  intermediaries 
vould  be  calculable  as  set  forth  in 
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§  122.61-6  of  SBA's  regulations  (13  CFR 
122.61-6). 

Compliance  With  Executive  Orders 
12612, 12778  and  12866.  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  and 
the  Paperwork  Reduction  Act,  44  U.S.C. 
Ch.  35 

For  purposes  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq..  SBA 
certifies  that  this  proposed  rule,  if 
promulgated  in  final  form,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

SBA  certifies  that  this  proposed  rule, 
if  promulgated  in  final  form,  will  not 
constitute  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866,  since  the  proposed  change  is  not 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

SBA  certifies  that  the  proposed  rule, 
if  promulgated  in  final  form,  would  not 
impose  additional  reporting  or 
recordkeeping  requirements  which 
would  be  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 

SBA  certifies  that  this  proposed  rule 
would  not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  E.xecutive  Order  12612. 

Further,  for  purposes  of  E.xecutive 
Order  12778.  SBA  certifies  that  this 
proposed  rule,  if  promulgated  in  final 
form,  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  set  forth  in  section  2  of  that 
Order. 

(Catalog  of  Federal  Domestic  Assistance 
Programs.  No.  59.012) 

List  of  Subjects  in  13  CFR  Part  122 

Loan  programs — business.  Small 
businesses. 

Accordingly,  pursuant  to  the 
authority  contained  in  section  5(b)(6)  of 
the  Small  Business  Act  (15  U.S.C. 
634(b)(6)).  SBA  proposes  to  amend  part 
122.  chapter  I.  title  13.  Code  of  Federal 
Regulations,  as  follows: 

PART  122— BUSINESS  LOANS 

1.  The  authority  citation  for  Part  122 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6).  636(a). 
636(m). 

2.  Section  122.61-l(a)  would  be 
amended  by  revising  the  last  sentence  to 
read  as  follows: 

§122.61-1    Policy. 

(a)  Program.  •   *   •  This  Microloan 
Demonstration  Program  terminates  on 
October  1.  1997. 

***** 

3.  Section  122.61-2  would  be 
amended  by  republishing  paragraph  (d) 


introductory  text,  by  removing  the  "or" 
at  the  end  of  paragraph  (d)(3).  by 
removing  the  period  at  the  end  of 
paragraph  (d)(4)  and  adding  ";  or"  in  its 
place,  and  adding  new  paragraphs  (d)(5) 
and  (h)  to  read  as  follows: 

§122.61-2    Definitions. 


(d)  Intermediate-  menas:  *   *   \ 

(5)  An  agency  or  a  nonprofit  entity 
established  by  a  Native  .American  Tribal 
Government. 

«        •         •         *        * 

(h)  Economically  distressed  area 
means  a  county  or  equivalent  division 
of  local  government  of  a  state  in  which, 
according  to  the  most  recent  data 
available  from  the  United  States  Bureau 
of  the  Census,  not  less  than  40  percent 
of  residents  have  an  annual  income  thai 
is  at  or  below  the  poverty  level. 

4.  Section  122.61-3  would  be 
amended  by  adding  a  new  sentence  at 
the  end  of  paragraph  (a)  to  read  as 
follows: 

§  122.61-3    Participation  of  intermediary. 

(a)  Eligibility.  *   *   *  In  evaluating 
applications  to  become  an  intermediary. 
SBA  shall  select  such  intermediaries  as 
will  ensure  appropriate  availability  of 
loans  for  small  business  concerns  in  all 
industries  located  throughout  each  state, 
located  in  both  urban  and  in  rural  areas 
***** 

5.  Section  122.61-6  would  be 
amended  by  revising  paragraph  (e)  to 
read  as  follows: 

§  122.61-6    Conditions  on  SBA  loan  to 
intermediary. 

«         •         •         *         • 

(e)  Loan  Limits  by  SBA. 
Notwithstanding  any  other  provision  of 
law  to  the  conlrar\'.  no  loan  shall  be 
made  to  an  intermediar\  by  SBA  under 
this  program  if  the  total  amount 
outstanding  and  committed  (e.xcluding 
outstanding  grants)  to  such  intermediar\- 
(and  its  affiliates,  if  any)  from  the 
business  loan  and  investment  fund 
established  under  section  4(c)  of  the  Act 
would,  as  a  result  of  such  loan,  exceed 
5750,000  in  the  first  year  of  such 
intermediary's  participation  in  the 
program,  and  $2,500,000  in  the 
remaining  years  of  the  intermediary's 
participation  in  the  program. 
***** 

6.  Section  122.61-9  would  be 
amended  by  adding  a  ne%v  sentence  after 
the  second  sentence  in  paragraph  (a),  by 
revising  paragraph  (b)(1),  and  by  adding 
a  new  sentence  at  the  end  of  paragraph 
(b)(2)  to  read  as  follows: 
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%  122.61-9    SB  A  grant  to  intennediary  for 
marketing,  managenient,  and  technical 
assistance. 

(a)  Genera].  *  *  *  In  addition,  each 
intermediary  is  authorized  to  expend  no 
more  than  fifteen  (15)  percent  of  the 
grant  funds  received  from  SB  A  to 
provide  information  and  technical 
assistance  to  small  business  concerns 
that  are  prospective  borrowers  under 
this  program.  *   *   • 

(b)  Amount  of  Grant.  (1)  Subject  to  the 
requirement  of  paragraph  (b)(2)  of  this 
section,  and  the  availability  of 
appropriations,  each  intermediary  under 
this  program  shall  be  eligible  to  receive 
a  grant  equal  to  25  percent  of  the  total 
outstanding  balance  of  loans  made  to  it 
by  SBA,  provided,  however,  that  if  an 
intermediary  provides  no  less  than  25 
percent  of  its  loans  to  small  business 
concerns  located  in  or  owned  by  one  or 
more  residents  of  an  economically 
distressed  area,  it  shall  be  eligible  to 
receive  an  additional  grant  from  SBA 
equal  to  5  percent  of  the  total 
outstanding  balance  of  SBA  loans  made 
to  the  intermediary.  The  intermediary 
shall  not  be  required  to  match  such 
grant. 

(2)  •   *   *  The  requirement  that  the 
intermediary  contribute  25  percent  of 
the  amount  of  the  SBA  grant  is 
inapplicable  to  an  intermediary  which 
provides  not  less  than  50  percent  of  its 
loans  to  small  business  concerns  located 
in  or  owned  by  one  or  more  residents 
of  an  economically  distressed  area. 
»        *        *        *        * 

7.  A  new  §  122.61-13  would  be  added 
to  read  as  follows: 

§  122.61-13    SBA  guaranteed  loans  to 
intermediaries. 

(a)  Purpose.  SBA  may  guarantee  not 
less  than  90  percent  nor  more  than  100 
percent  of  a  loan  made  to  an 
intermediary  by  a  for-profit  or  non- 
profit entity  or  by  alliances  of  such 
entities. 

(b)  Number  of  Intermediaries.  SBA 
shall  not  guarantee  loans  to  more  than 
10  intermediaries  in  urban  areas  or  more 
than  10  intermediaries  in  rural  areas. 

(c)  Maturity  and  Repayment  of 
Microloan  Guaranteed  Loan.  An  SBA 
guaranteed  loan  made  to  an 
intermediary  under  this  section  shall 
have  a  maturity  of  10  years.  During  the 
first  year  of  each  such  loan,  the 
intermediary  shall  not  be  required  to 
repay  any  interest  or  principal,  although 
interest  will  continue  to  accrue  during 
this  period.  During  the  second  through 
fifth  years  of  such  a  loan,  the 
intermediary  shall  pay  interest  only. 
During  the  sixth  through  tenth  years  of 
the  loan,  the  intermediary  shall  make 


interest  payments  and  fully  amortize  the 
principal. 

(d)  Interest  rate.  The  interest  rate  on 
a  SBA  guaranteed  loan  to  an 
intermediary  shall  be  calculable  as  set 
forth  in  §122.61-6. 

(e)  Termination  of  SBA  Authority  to 
Guarantee.  The  authority  of  SBA  to 
guarantee  loans  to  intermediaries  under 
this  §  122.61-13  shall  terminate  on 
September  30.  1997. 

Dated:  December  21. 1994. 
Philip  Lader, 

Administrator. 

jFR  Doc.  95-1742  Filed  1-23-95:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Under  Secretary  for 
Domestic  Finance 

17  CFR  Parts  404  and  405 
RIN  1505-AA53 

Amendments  to  Regulations  for  the 
Government  Securities  Act  of  1986 

AGENCY:  Office  of  the  Under  Secretary 
for  Domestic  Finance,  Treasury. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Goverrunent  Securities 
Act  Amendments  of  1993  authorize  the 
Secretary  of  the  Treasury  (Treasury)  to 
prescribe  rules  requiring  persons 
holding,  maintaining  or  controlling 
large  positions  in  to-be-issued  or 
recently  issued  Treasury  securities  to 
keep  records  and  file  reports  of  such 
large  positions.  The  Treasury  is  issuing 
this  Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  to  advise  market 
participants  of  our  intention  to  issue 
large  position  recordkeeping  and 
reporting  regulations,  describe  the 
purposes  of,  and  objectives  to  be 
achieved  by,  such  rules  and  identify  key 
elements  related  to  any  rule  proposal. 
We  invite  comments,  advice  and 
recommendations  from  interested 
parties  regarding  how  the  large  position 
recordkeeping  and  reporting 
requirements  should  be  structured.  To 
assist  in  the  solicitation  of  comments 
and  to  facilitate  in  the  development  of 
rules,  responses  to  specific  questions  are 
requested. 

DATES:  Comments  must  be  received  on 
or  before  April  24. 1995. 
ADDRESSES:  Comments  should  be  sent 
to:  Government  Securities  Regulations 
Staff.  Bureau  of  the  Public  Debt, 
Department  of  the  Treasury,  999  E  Street 
NVV.,  Room  515,  Washington.  DC. 
20239-0001.  Comments  received  will  be 


available  for  public  inspection  and 
copying  at  the  Treasury  Department 
Library.  Room  5030,  Main  Treasury 
Building.  1500  Pennsylvania  Avenue 
NW..  Washington,  D.C.  20220. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Papaj  (Director)  or  Don  Hammond 
(Assistant  Director),  Government 
Securities  Regulations  Staff,  at  202- 
219-3632.  (TDD  for  the  hearing 
impaired  is  202-219-3988.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  U.S.  government  securities 
market  is  the  largest  and  most  liquid 
securities  market  in  the  world.  The 
enormous  liquidity  and  pricing 
efficiency  of  this  market  provide 
incalculable  benefits  to  other  financial 
markets  in  the  United  States,  and 
throughout  the  world,  by  providing  a 
continuous  benchmark  for  interest  rates 
on  dollar-denominated  instruments 
across  the  maturity  spectrum.  The 
government  securities  market  has 
consistently  demonstrated  its  ability  to 
absorb  the  large  amounts  of  Treasury 
securities  that  must  be  issued  to  finance 
the  operations  of  the  U.S.  Government 
in  a  cost-effective  manner  for  the 
taxpayer,  which  is  the  market's  primary 
public  purpose.  However,  certain  events 
that  occurred  in  1991,  specifically  a 
"short  squeeze"  '  in  two  different 
Treasury  securities  led  to  the  realization 
that  Federal  financial  regulators  need, 
from  time  to  time,  more  information 
about  holdings  of  very  large  amounts  of 
Treasury  securities. 

A.  Events  Giving  Rise  to  Large  Position 
Reporting  Authority 

The  occurrence  of  short  squeezes  in 
the  government  securities  inarket  in 
1991  is  discussed  in  some  detail  in  the 
Joint  Report  on  the  Government 
Securities  Market  (Joint  Report).^  Whiie 
yields  of  Treasury  securities  of  similar 
maturity  vary  constantly,  there  were  two 
instances  during  the  Spring  of  1991  in 
which  particular  securities  traded  well 
below  the  corresponding  yields  for 
similar  securities  for  an  extended  period 
of  time.  In  the  first  case,  a  short  squeeze 
developed  in  the  two-year  note 
auctioned  on  April  24,  1991.  When  the 
squeeze  first  became  evider^t  in  mid- 
May,  the  yield  on  the  April  two-yeai 


'  A  short  squeeze  can  occur  when  an  event 
unanticipated  by  short  sellers  reduces  the  siippiy  o, 
.securities  available  in  the  marketplace.  It  lan  il.>.o 
occur  as  a  result  of  deliberate  behavior  by  om  or 
more  market  participants  to  restrict  the  supply  iii 
securities,  thereby  driving  up  prices. 

•DppartmenI  of  the  Treasury,  Securities  and 
Exchange  Commission  and  Board  of  Governoj}  o; 
the  Federal  Reserve  System  loint  Beport  on  Iht- 
Covrrnwrnl  Spcuhties  Market,  )anaary  !?•?':.'. 


note  had  moved  considerably  out  of  line 
from  surrounding  market  rates,  and  the 
notes  were  "on  special"  in  the 
repurchase  agreement  (repo)  market.^ 

The  second  incident  involved  the 
two-year  Treasury  note  auctioned  on 
May  22,  1991.  In  that  auction,  Salomon 
Brothers  Inc.  (Salomon),  a  major 
participant  in  the  market,  submitted 
large,  aggressive  bids  for  itself  and  two 
of  its  customers  and  was  awarded  a 
large  portion  of  the  amount  sold.  As  a 
result  of  these  awards  and  additional 
purchases  in  the  market,  there  was  a 
concentration  of  holdings  of  the  May 
two-year  notes  and  the  prices  of  the 
notes  in  the  cash  and  financing  markets 
were  distorted.  At  that  time,  a  number 
of  market  participants  contacted  the 
Treasury  and  the  Federal  Reserve  Bank 
of  New  York  (FRBNY)  expressing 
concern  about  a  shortage  in  the  May 
two-year  note.* 

Tlie  apparent  short  squeeze  was 
serious  enouglWiat  Treasury  officials 
informed  staff  of  the  Securities  and 
Exchange  Commission  (SEC)  of  possible 
problems  and  trading  irregularities 
stemming  from  the  auction  and 
subsequent  trading.  Following  that 
notification,  the  Treasury  and  the 
FRBNY  actively  monitored  the  market 
for  the  May  two-year  notes  and  the  SEC 
antil  Justice  began  investigations.  The- 
government  investigations,  and 
Salomon's  internal  review  that  was 
conducted  in  response  to  these 
investigations,  ultimately  resulted  in  a 
series  of  disclosures  by  Salomon  in 
August  1991  that  it  had  submitted 
unauthorized  customer  bids  in  several 
auctions  in  1990  and  1991.*^ 

The  events  involving  the  bidding 
improprieties  of  Salomon  and  the 
squeezes  of  Treasury  notes  also  focused 
attention  on  large  investment  entities 
("hjedge  funds"  ^  being  one  of  the  more 
prdminent  types)  that  play  a  major  role 
in  tlhe  government  securities  market. 
Many  of  these  investment  funds. 
hoMiever,  are  exempt  from  most  types  of 
U.S .  regulatory  oversight. 

V.liile  large  investment  funds  have 
reg  iJarly  placed  bids  in  Treasury 
auctions  in  the  past,  it  was  not  until  late 
19S0  that  these  funds  began  to  be 
aw.irded  large  amounts  of  securities  in 
Treasury  auctions,  suggesting  that  they 
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A  security  is  said  the  be  "on  special"  when,  due 
scarcity,  a  holder  can  enter  into  a  repo 
vir.g  that  specific  security  at  a  lower  rate  of 
:(*t.  and  thus  a  lower  financing  cost,  than  the 
i  ling  or  general  repo  rate. 
Ill  ormation  about  primary  dealers'  positions  in 
Trea  i  iry  securities  is  collected  routinely  bv  the 
l-'edjrtl  Reserve  Bank  of  New  York. 

Salomon  Press  Releases  daied  .^ug^JSt  9  and 
14.  Ifcbl. 

F )  •  a  detailed  discussion  of  hedge  funds,  see  thi: 
hrnl  1  ;pport.  at  B-«4 
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had  highly  leveraged  positions.  Like 
most  investors,  they  typically  bid 
through  major  primary  dealers.  The 
combined  awards  of  the  investment 
fund  and  the  dealer  which  submitted 
such  bids  would  often  represent  a 
significant  portion  of  the  publicly 
offered  amount  of  securities. 

Regulators  had  little,  if  any.  authority 
to  gain  access  to  information  about  the 
holdings  of  many  major  investors. 
Investment  funds,  other  than  those 
required  to  register  under  the 
Investment  Company  Act.  e.g..  mutual 
funds,  are  not  generally  subject  to  SEC 
oversight.''  The  SEC  also  has  little 
authority  to  obtain  regular  information 
on  the  government  securities  activities 
of  large  investors.  Treasury  also  has 
little  access  to  information  on  their 
activities,  other  than  auction-related 
information.  The  CFTC  is  the  only 
regulatory  agoncy  with  regular  reporting 
contact  with  certain  large  investors. 
However,  the  CFTC's  responsibilities 
extend  primarily  to  the  futures  market. 

B.  Regulator^'  Agencies  Responses  to 
Market  Problems 

Beginning  in  September  1991.  the 
Treasury,  ihe  SEC  and  the  Federal 
Reserve  conducted  a  thorough 
examination  and  review  of  the 
government  securities  market  and 
published  the  foint  Report  in  January 

1992.  This  report  contained  many 
legislative  and  regulatory 
recommendations  for  strengthening 
oversight  of  the  market."  One 
recommendation,  which  is  the  focus  of 
this  advance  notice  of  proposed 
rulemaking,  involved  clarifving  and 
expanding  Treasury's  authority  under 
the  Government  Securities  Act  of  1986 
(GSA)  to  require  reporting  by  all  holders 
of  large  positions  in  Treasury  securities. 
The  Treasury's  authority  to  prescribe 
recordkeeping  and  reporting  rules  under 
the  GSA.  prior  to  the  amendments  of 

1993.  permitted  a  large  position 
reporting  system  designed  to  monitor 
concentrations  of  positions  at 
government  securities  brokers  and 
dealers. 

The  Treasury  also  took  administrative 
and  regulatory  actions  to  strengthen 
oversight  and  surveillance  of  the  m.arket 
and  maintain  a  fully  competitive 


'  Most  investment  interests  in  investmen! 
partnerships  are  not  registered  pursuant  to  the 
Securities  Act  of  1933;  hedge  fund  structures  are 
such  that  they  claim  an  exemption  from  registering 
as  securities  dealers  under  Section  15ia|ofthe 
Securities  Exchange  Act  of  1934:  and  a  hedge  fund 
is  usually  structured  so  as  not  to  be  an  investment 
company  under  the  Investment  Co.mpany  .Act  of 
1940.  However,  the  anti-fraud  provisions  of  the 
federal  securities  laws  do  apply  to  hedge  funds 
whether  or  not  they  are  registered  w:;h  the  StC. 

" liiint  F"prr1  ,it  w-xvi  and  6-14 


auction  process.'  A  few  of  the  more 
significant  reforms  that  are  related  to  the 
issues  addressed  in  this  notice  involved 
improved  surveillance  of  the  market  and 
the  establishment  of  an  automated 
system  of  auctioning  Treasury 
securities.  A  new  surveillance  working 
group  (comprised  of  Treasury.  FRBNY, 
SEC,  Federal  Reserve  Board,  and  CFTC 
officials)  was  formed  to  improve 
surveillance  and  strengthen  regulatory 
coordination.  FRBNY,  acting  as 
Treasury's  fiscal  agent,  as  well  as  to 
support  their  monetary  policy 
operations,  has  enhanced  and  expanded 
its  market  oversight  efforts  for  collecting 
and  analyzing  information  needed  for 
surveillance  purposes.  In  addition,  the 
Treasury  increased  the  maximum 
amount  from  Si  million  to  $5  million 
for  noncompetitive  tenders;  published  a 
thoroughly  revised,  comprehensive 
Uniform  Offering  Circular  for  Ireasury 
securities  to  codify  and  clarify  Tieasury 
auction  rules;  and  in  August  of  1992, 
began  auctioning  2-  and  5-year  notes 
using  a  single  price  auction  (or  so-called 
"Dutch  auction")  experiment. 

C.  Congressional  Response  to  Market 
Problems — Government  Securities  Act 
Amendments  of  1993 

The  short  squeezes  of  the  Spring  of 
1991  and  the  revelations  in  August  1991 
of  wrongdoing  by  Salomonin  the 
purchase  and  sale  of  Treasury  securities 
occurred  during  a  period  when  Congress 
was  considering  government  securities 
legislation  to.  among  other  things, 
reauthorize  Treasury's  rulemaking 
authority  under  the  GSA.  which  was  set 
to  e.xpire  on  October  1.  1991. 'f' These 
events  in  the  government  securities 
market  sparked  an  extensive  review  of 
the  operations  of  the  market  and  the 
need  for  additional  reforms  to 
strengthen  its  regulation.  Numerous 
Cong.'-e.ssional  committee  hearings  and 
legislative  mark-up  sessions  were  held 
in  both  the  Senate  and  House  of 
Representatives  from  Mav  1991  through 
the  Fall  of  1993. 

Although,  as  noted,  the  Treasury 
instituted  several  reforms  in  response  to 
the  Salomon  violations  and  short 
squeezes,  the  Treasury  also  requested 
e.xpanded  and  strengthened  regulatorv 
power  over  the  government  securities 
market  which  was  realized  in  the 
Government  Securities  Act 
-Amendments  of  1993  (GSAA),  which- 


- Sif  Joint  Report,  dl  .\i.i.vv.  fo.-  a  desc.-:ptio.".  li! 
the  adniinistraliie  and  regulator)  actio.ns  taken  bv 
the  reguldtory  agencies 

'"  Treasury 's  rule.riaking  authority  did  expire  and 
i:  was  without  such  authority  from  October  1.  1991. 
until  December  17.  1993.  when  the  Government 
Securities  .Act  Amendments  of  1993  (P.L.  103-2O_'. 
lOr  Stdl  2144  (IWil!  w,is  sisjr.ed  ::;:o  iow 
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was  signed  into  law  by  President 
Clinton  on  December  17,  1993.  One  of 
the  major  provisions  of  the  GSAA 
authorizes  the  Treasury  to  write  rules 
for  large  position  reporting."  This 
provision  is  intended  to  improve  the 
information  available  to  regulators 
regarding  very  large  positions  of 
recently  issued  Treasury  securities  held 
by  market  participants  and  to  assure 
that  regulators  have  the  tools  necessary 
to  monitor  the  Treasury  securities 
market. 

Section  104  of  the  GSAA,  which 
amended  Section  15C  of  the  Securities 
Exchange  Act  of  1934,  authorizes  the 
Treasury  to  adopt  rules  requiring 
speciTied  persons  holding,  maintaining, 
or  controlling  large  positions  in  to-be- 
issued  or  recently  issued  Treasury 
securities  to  file  reports  regarding  such 
positions. '2  As  explained  in  a  floor 
statement  on  this  legislation,  this  grant 
of  authority  "*  *   *  rests  on  the  belief 
that  the  Secretary  of  the  Treasury  is  well 
positioned  to  determine  whether  large 
position  reporting  is  necessary  and 
appropriate  in  order  to  monitor  the 
impact  in  the  Treasury  securities  market 
of  concentrations  of  positions  and  to 
assist  the  SEC  in  its  enforcement  of  the 
Exchange  Act.  It  is  out  expectation  that 
substantial  deference  will  be  accorded 
to  any  determination  that  Treasury 
makes  in  this  regard."  '^ 

Unless  otherwise  specified  by  the 
Treasury,  the  large  position  reports  are 
to  be  filed  with  the  FRBNY,  acting  as 
Treasury's  agent.  Such  reports  will  in 
turn  be  provided  to  the  SEC  by  the 
FRBNY.  The  legislation  also  authorizes 
Treasury  to  prescribe  recordkeeping 
rules  for  holders  of  large  positions  to 
ensure  that  they  can  comply  with  the 
reporting  requirements.  It  also  permits 
the  Treasury  to  exempt,  consistent  with 
the  public  interest  and  the  protection  of 


' '  In  addition  to  large  position  reporting,  some  of 
the  key  provisions  of  the  GSAA  are:  Permanent 
reauthorization  of  Treasury's  rulemaking  authority; 
authorization  to  prescribe  sales  practice  rules  for 
the  government  securities  market:  increased 
authority  to  the  SEC  to  prevent  fraudulent  and 
manipulative  acts  and  practices;  prohibition  on 
false  and  misleading  statements  in  government 
securities  offerings;  and  authority  to  the  SEC  to 
receive  records  of  government  securities 
transactions  for  trade  reconstruction  purposes. 

'2  P.L.  103-202.  Sec.  104;  15  U.S.C.  78o-5(f}. 

"  Floor  statement  on  S.  422.  The  Government 
Securities  Act  Amendments  of  1993,  representing 
the  views  of  the  Chairman  and  Ranking  Minority 
Member  of  the  House  Committee  on  Energy  and 
Conunerce  and  the  Chairman  and  Ranking  Minority 
Member  of  the  House  Subconunittee  on 
Telecommunications  and  Finance.  Congressional 
Becord.  (November  22. 1993)  at  H.  10967.  For  other 
legislative  history,  see  S.  Rpt.  103-109  (July  27. 
1993);  Congressional  Record  (Julv  27,  1993)  at  S. 
9863-9866;  H.  Rpt.  103-255  (September  23.  1993); 
and  Congressional  Record  (October  5.  1993)  at  H. 
7390-7405. 


investors,  any  person  or  class  of 
persons,  or  any  transaction  or  class  of 
transactions,  h'om  the  large  position 
reporting  rules.  The  legislation  grants 
Treasury  flexibility  and  discretion  in 
determining  the  key  requirements  and 
features  to  be  addressed  in  the  rules — 
defming  which  persons  (individually  or 
as  a  group)  hold  positions;  the  size  and 
types  of  positions  to  be  reported;  the 
securities  to  be  covered;  the  aggregation 
of  positions  and  accounts;  and  the  form, 
manner  and  timing  of  reporting. 

To  provide  the  reader  with  a  sense  of 
the  Congressional  intent  and  importance 
associated  with  large  position  reporting, 
the  following  are  excerpts  from  House 
Report  103-255. '■• 

In  order  to  monitor  developments  in  the 
Treasury  securities  marketplace  and  better 
ftolice  against  fraud  or  tnanipulation,  the 
Committee  believes  that  the  government 
needs  surveillance  tools  similar  to  those 
employed  in  other  financial  markets.  One  of 
the  more  useful  tools  that  regulators  in  the 
commodities  and  equities  market|s)  currently 
have  is  the  ability  to  obtain  information 
regarding  the  trading  activities  of  major 
market  participants.  In  the  government 
securities  market,  no  similar  statutory 
authority  has  existed  which  would  authorize 
federal  regulators  to  require  all  market 
participants  to  make  information  available    • 
regarding  large  ptositions  being  assumed  in 
the  marketplace,  and  currently  government 
securities  brokers  and  dealers  only  report 
such  information  on  a  voluntary  basis. 

*  *   *  The  purpose  of  such  reporting 
would  be  similar  to  the  purpose  of  the 
position  reporting  that  is  done  in  the 
commodity  futures  market — it  would  enable 
government  agencies  to  monitor  market 
developments,  particularly  those  associated 
with  concentrated  f>ositions. 

*  *   *  Large  position  reporting  also  would 
be  useful  in  assuring  that  regulators  can 
monitor  the  positions  of  major  market 
participants  other  than  government  securities 
brokers  and  dealers  under  certain 
circumstances.  In  particular,  it  will  provide 
assurance  that  the  government  can  compel 
disclosure  of  position  information  when 
necessary  from  all  large  market  participants, 
including  a  group  of  relatively  unregulated 
entities  called  'hedge  funds'. 

*  *  *  The  Committee  expects  the 
Secretary  to  take  into  account  the  costs  and 
burdens  of  the  reporting  requirement  to  the 
investor  and  its  shareholders  or  beneficial 
owners  as  well  as  the  impact  on  the 
efficiency  and  liquidity  of  the  Treasury 
market.  The  Committee  also  expects  that  in 
prescribing  such  rules,  the  Secretary  will 
consider  the  views  of.  and  consult  with,  the 
Commission,  the  Federal  Reserve  Board,  and 
the  Federal  Reserve  Bank  of  New  York. 

The  Treasury  intends  to  prescribe 
large  position  reporting  rules  that  meet 


'*  House  Committee  on  Energy  and  Commerce. 
Report  to  Accompany  H.R.  618.  H.R.  Rep.  No.  103- 
255.  103d  Cong..  1st  Sess.  (September  23. 1993),  at 
24,  25  and  44. 


the  intent  of  Congress,  are  not  overly 
burdensome  or  costly,  do  not  impair  the 
liquidity  of  the  market  and  do  not 
increase  borrowing  costs  to  the  Federal 
government.  Accordingly,  the  Treasury 
is  soliciting  input  from  market 
participants  and  other  interested  parties, 
and  requesting  answers  to  the  specific 
questions  set  out  below,  as  to  how  large 
position  rules  should  be  structured. 

D.  Large  Position  and  Large  Trader 
Reporting  in  Other  Markets 

Large  position  and/or  large  trader 
reporting  rules  are  currently  in  place  or 
being  developed  in  several  other  U.S. 
markets  (e.g.,  futures  and  equity 
markets).  Readers  may  wish  to 
familiarize  themselves  with  these  large 
trader  and  large  position  reporting 
requirements  in  order  to  better 
understand  how  such  reporting  systems 
operate  and  to  assist  the  reader  in 
commenting  on  this  notice. 

CFTC  rules  require  position  reporting 
by  a  variety  of  entities  or  groups — 
commodity  brokers,  contract  markets 
and  traders."  The  CFTC  regulations 
require  reports  when  individuals  or 
groups  acquire  specified  levels  of 
futures  and  options  positions  in  the 
commodity  markets.  The  levels  are 
determined  by  the  CFTC  and  there  are 
different  amounts  for  each  targeted 
commodity  area. 

The  Market  Reform  Act  of  1990  "* 
authorized  the  SEC  to  create  a  large 
trader  recordkeeping  and  reporting 
system  for  publicly  traded  equities  and 
options  on  equities.  The  SEC  proposed 
a  large  trader  reporting  rule  on  August 
22,  1991,  and  reproposed  it  on  February 
9,  1994. '^ 

Under  the  proposed  SEC  rules,  these 
large  traders  would  be  required  to  report 
certain  information  to  the  SEC  and 
would  be  assigned  large  trader 
identification  numbers  to  provide  to 
each  brokerage  firm  where  the  traders 
have  accounts.  The  firms  would  then  be 
required  to  maintain,  and  to  report  to 
the  SEC  on  request,  records  of 
transactions  by  large  traders. 

Large  position  reporting  rules  are 
currently  in  place  in  the  equity 
securities  market.  The  SEC  requires 
owners  that,  directly  or  indirectly, 
acquire  beneficial  control  of  more  than 
five  percent  of  a  class  of  a  corporation's 
equity  securities  to  make  a  public 
disclosure  of  this  information. '^  The 


"  17  CFR  Parts  15.00-18.06. 

'*  PL.  No.  101-432.  104  Stat.  963  (1990). 

"  Securities  Exchange  Act  Release  No.  29593 
(August  22.  1991).  56  FR  42550  (August  28,  1991): 
and  Securities  Exchange  Act  Release  No.  33608 
(February  9, 1994),  59  FR  7917  (February  17, 1994). 

'•  15  U.S.C.  78m(d).  SEC  Rule  13D,  17  CFR 
240. 1 3d-l— 240. 1 3d-102. 


beneficial  owner  must  file  its  report 
within  10  business  days  with  the  SEC, 
the  issuer  and  the  exchange  on  which 
the  securities  are  traded. 

In  addition,  the  FRBNY  requires 
primary  dealers  in  Treasury  securities  to 
submit  several  position  reports  on  a 
regular  basis.  These  include  weekly 
reports  of  positions  (with  separate 
reporting  for  each  when-issued  and 
recently  issued  security),  cumulative 
transactions,  and  financing  transactions 
(repos,  reverse  repos,  securities 
borrowed  and  lent,  collateralized  loans 
and  matched-book  transactions)  and  a 
daily  report  of  when-issued 
transactions. 

II.  Purposes,  Objectives  and  Features  of 
Treasury  Large  Position  Rules 

The  Treasury  actively  supported  large 
position  reporting  during  the  legislative 
process  that  resulted  in  the  passage  of 
the  GSAA  and  is  committed  to 
implementation  of  rules  that  make  sense 
from  both  a  regulator}'  and  market 
efficiency  perspective.  As  the  agency  of 
the  Federal  government  most  concerned 
with  minimizing  the  interest  cost  on  the 
public  debt,  Treasury  believes  that  the 
U.S.  is  best  served  by  an  efficient  and 
liquid  market  for  Treasury  securities 
that  is  not  overburdened  with  regulation 
but,  at  the  same  time,  is  not  viewed  as 
being  subject  to  manipulation. 

Large  position  mlemaking  is  a 
comiplex  and  important  task.  For 
example,  defining  a  "reporting  entity" 
(i.e.,  persons  holding,  maintaining  or 
controlling  large  positions)  or 
deteurnining  what  constitutes  a  position 
in  a  Treasury  security  will  be  very 
difficult  given  the  many  issues  that  need 
to  be  considered.  Although  everyone 
would  likely  agree  that  a  position  would 
include  securities  owned  by  and  in  the 
pos333sion  or  control  of  the  reporting 
entity,  there  are  many  views  as  to 
wheither.  and  if  so  how,  repos,  reverse 
repqs,  when-issued  trades,  futures, 
forviiards,  options,  bonds  borrowed  and 
fails' should  bs  included  in  a  position. 
Detemnning  how  to  treat  repos  and 
revere  repos  is  likely  to  be  particularly 
com  plex,  given  the  potential  for 
dup  icale  reporting  of  the  same  security 
in  both  counterparties'  positions,  and 
the  ii|fficu]ty  of  defining  control  for 
difffcflent  types  of  repo  arrangements, 
such  Bs  tri-party  repos. 

Traasury  plans  to  tai^e  a  measured 
approach  in  exercising  its  large  position 
reporting  autJhority,  including  the 
rektad  recordkeeping  requirements,  and 
to  actively  involve  market  participants 
in  tha  rulemaking  pro<.ess.  Treasury-  will 
take  into  consideration  the  costs  to 
market  participants,  the  potential 
impact  on  the  efficiency  and  liquidity  of 
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the  market  for  Treasury  securities  and 
any  implications  on  the  Federal 
government's  cost  of  borrowing. 

The  principal  purpose  of  large 
position  reporting  is  to  enable  Treasury 
and  the  other  regulators  to  better 
understand  the  possible  reasons  for 
apparent  significant  price  distortions  in 
to-be-issued  and  recently  issued 
Treasury  securities.  This  information 
would  enable  policymakers  to  make 
better  decisions  concerning  any  possible 
government  actions  that  might  be  taken 
in  response  to  apparent  price  anomalies. 
The  ability  to  identify  concentrations  of 
ownership  and  to  obtain  information  on 
large  positions  being  held  or  controlled 
in  to-be-issued  or  recently  issued 
Treasury  securities  is  important  in 
enabling  regulators  responsible  for 
market  surveillance  and  enforcement  to 
understand  the  causes  of  market 
shortages. 

Another  important  goal  of  large 
position  reporting  is  to  assist  securities 
regulators  in  conducting  market 
surveillance.  The  enactm.ent  of  this 
authority  was  largely  based  on  a  belief 
that  the  governinent  needs  surveillance 
tools,  similar  to  those  employed  in  other 
financial  markets,  in  order  to  monitor 
developments  in  the  Treasury  securities 
market  and  to  better  police  against  fraud 
and  manipulation.  Information  about 
large  positions  may  be  critical  to  the 
SEC  in  carrying  out  its  enforcement 
duties  under  the  federal  securities  laws. 
Large  position  reporting  will  also  enable 
regulators  to  monitor  the  positions  of 
major  market  participants  other  than 
government  securities  brokers  and 
dealers  (e.g.,  large  investment  funds  that 
are  largely  unregulated,  custodians,  and 
foreign  and  domestic  customers)  under 
certain  circumstances. 

Large  position  records  and  reports 
could  also  provide  regulatory  agencies 
early  warning  of  potential  market 
problems.  If  a  problem  develops,  such 
records  and  reports  could  assist 
regulators  in,  and  reduce  the  cost  of,  any 
investigation. 

It  is  important  to  recognize  that  large 
position  reporting  merely  creates  a 
requirement  to  maintain  records  and 
report  information  about  such  positions. 
Large  positions  are  net  inherently 
harmful  and  there  is  no  presumption  of 
manipulative  or  illegal  intent  solely 
because  a  position  is  large  enough  to  be 
subject  to  reporting  rules  tiiat  may  be 
prescribed  by  the  Treasurj'. 
Additionally,  there  is  no  intention  of 
establi.'ihing  trading  or  position  limits  as 
part  of  any  rulemaking.  Nor  is  the 
Treasury  planning  to  institute  a 
recordkeeping  and  reporting  system  that 
would  require  the  identification  of  larga 
traders  or  the  reporting  of  large  trades. 


The  statutory  provision  regarding  the 
minimum  size  of  a  position  subject  to 
reporting  is  meant  to  ensure  that  the 
minimum  size  will  be  large  enough  to 
require  reports  only  of  positions  that 
could  be  used  to  significantly  affect  the 
market  for  a  particular  security.  It  is 
Treasury's  current  view  that  the  size  of 
a  reportable  position  would  most  likely 
be  in  the  billions  of  dollars  and  much 
larger  than  the  reporting  thresholds  in 
the  futures  market.  As  a  result,  it  is 
expected  that  very  few  entities  would 
likely  have  to  file  large  position  reports. 

The  GSAA  specifically  provides  that 
the  Treasury  shall  not  be  compelled  to 
disclose  publicly  any  information 
required  to  be  kept  or  reported  for  large 
position  reporting.  In  particular,  such 
information  is  exempt  from  disclosure 
pursuant  to  Exemption  3  of  the  Freedom 
of  Information  Act.'^ 

The  Treasury  contemplates  granting 
exemptions  from  the  large  posi»jon 
recordkeeping  and  reporting  rules  for 
foreign  central  bank,  foreign  government 
and  official  international  financial 
institution  holdings  at  the  FRBNY. 

in.  Specific  Considerations  and 
Questions 

The  Treasury  welcomes  comments, 
reactions  and  suggestions  on  the  above 
issues.  Additionally,  advice  and 
recommendations  regarding  an 
approach  and  structure  for  a  large 
position  recordkeeping  and  reporting 
system  that  meet  the  purposes, 
objectives  and  features  addressed  above 
are  invited  from  all  interested  persons. 
Specifically,  in  developing  such 
recommendations,  suggestions  and 
advice,  commenters  are  requested  to 
consider  the  following  questions. 

A.  Reporting  Entities — Persons 
holding,  maintaining  or  controlling 
large  positions,  as  yet  to  be  defined,  are 
reporting  entities.  The  questions  in  this 
section  are  directed  toward  determining 
which  entities  should  be  affected  by  the 
regulations.  In  particular,  the  questions  ~ 
focus  on  how  affiliated  entities  are  to  be 
treated,  what  entities  should  be  exempt 
and  whellier  classes  of  entities  may 
warrant  special  treatment. 

1  How  should  we  define  a  "reporting 
entity"?  Should  it  be  similar  to  the 
deilniticu  of  a  b'dder  in  Treasury's  rales 
governirig  die  sale  and  issue  of  freasurj' 
bills,  nc»ss  and  bonds  (i  e..  Uniform 
Offering  Circular  at  31  CFR  Part  356)? 

2  What  ancregation  rules  should 
apply  for  affniSted  entities?  Assuming 
there  are  aggregation  rules,  should  there 
be  an  exception  for  affiliates  that  cannot 
or  do  not  share  information?  For 
example,  how  should  different  funds 


'^  5  U.S.C.  552. 
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within  a  mutual  fund  family  be  treated? 
Should  customer  securities  that  are 
subject  to  a  broker-dealer's  investment 
discretion  be  included?  Should  any 
exception  be  the  same  as  the  exception 
provided  for  in  Appendix  A  to  the 
Uniform  Offering  Circular? 

3.  Should  reporting  entities  that  are 
foreign-based  be  treated  differently  than 
domestic  entities  given  the  potential 
enforcement  difficulty  and  geographic 
separation?  Are  any  exemptions  needed 
for  foreign-based  entities  regarding 
items  such  as  affiliation  rules,  Ioc:ation 
of  records,  form  of  reporting,  or 
reporting  time  frames?  What  would  be 
the  complications  of  requiring  foreign- 
based  entities  to  comply  with  such  rules 
as  if  they  were  U.S.  domestic  entities? 

4.  What  exemptions  should  be 
considered  beyond  any  for  foreign 
central  banks,  foreign  governments  and 
ufficial  international  financial 
institutions  holding  at  the  FRBNY? 

B.  What  constitutes  "control"?  For  the 
purposes  of  this  ANPR.  "control" 
includes  the  statutory  terms  "holding" 
and  "maintaining".  The  following 
questions  are  designed  to  provide 
guidance  on  when  these  three  statutory 
conditions  may  be  met. 

1.  Is  control  evidenced  by  beneficial 
ownership,  investment  discretion, 
custody  or  any  combinalion  of  the 
three?  Is  there  the  possibility  of 
extensive  double  counting?  If  so,  is  it  a 
problem? 

2.  Should  custodial  accounts  for 
which  the  custodian  has  no  investment 
discretion  be  the  reporting 
responsibility  of  the  custodian,  the 
customer  or  both?  If  the  custodian  is 
responsible  for  reporting,  should  all 
custody  holdings  in  a  specific  security 
be  aggregated,  or  should  the  threshold 
amount  established  for  reporting  be 
applied  individually  to  each  customer? 

C.  What  securities  should  be  covered 
and  what  size  is  "large"?  The  questions 
in  this  section  seek  guidance  on  the 
securities  to  which  the  rule  should 
apply  and  how  to  determine  the 
reporting  threshold. 

1 .  How  long  should  a  security  be 
outstanding  before  it  is  no  longer 
considered  recently  issued?  Should  the 
reopening  date  of  notes  and  bonds  that 
are  reopened  by  the  Treasury,  be  the 
date  from  which  '"recent"  is  measured? 

2.  Should  any  securities  lie  excluded, 
e.g.,  Treasury  bills,  due  to  the  cost/ 
complexity  of  calculating  a  position  in 
them  versus  the  expected  benefits  of 
reporting? 

3.  How  should  the  "large"  threshold 
be  determined — a  percentage  of  the 
issue?  A  standard  dollar  amount? 
Should  different  classes  of  securities — 
notes  vs.  bonds,  short-term  notes  vs. 


intermediate  notes — have  different 
definitions  of  "large"?  Should  there  be 
a  different  reporting  threshold  for  pre- 
and  post-issuance?  Should  there  be  a 
different  reporting  threshold  for 
securities  reopened  by  the  Treasury? 

D.  What  transactions  should  be 
included  in  a  "position"? 

1.  Should  the  definition  of  "position" 
developed  for  this  rulemaking  be 
consistent  with  the  definition  of  "net 
long  position"  in  the  Uniform  Offering 
Circular?  If  they  are  generally 
consistent,  the  following  questions 
should  be  considered  as  possible 
exceptions. 

2.  How  should  when-issued  positions 
in  outstanding  securities  with  the  same 
CUSIP  be  treated  (i.e.,  reopenings)? 

3.  How  should  financing  transactions, 
such  as  repurchase  and  reverse 
repurchase  agreements,  dollar  rolls  and 
bonds  borrowed,  be  treated  in  defining 
a  position?  Should  more  than  one 
counterparty  to  the  transaction  be 
required  to  include  the  transaction  in  its 
position?  Should  contract  terms,  such  as 
maturity,  right  to  substitute,  tri-party 
relationships  and  termination  notice,  be 
considered? 

4.  Should  large  short  positions  be 
included  in  "position"?  What  amount  of 
netting  should  be  permitted  or  should 
gross  long  (short)  positions  be  reported? 

5.  Should  forward  contracts,  options, 
futures,  and  open  fails  be  included? 
Should  some  of  these  items  only  be 
included  under  certain  circumstances? 
For  example,  only  include  WTitten  (sold) 
options  or  only  include  fails  to  deliver 
but  not  fails  to  receive.  If  so,  what  might 
these  circumstances  be? 

6.  Should  the  various  components  of 
a  large  position,  such  as  outright 
holdings,  repos,  forward  contracts,  etc.. 
be  separately  identified  in  any  required 
reports? 

E.  Recordkeeping. 

1.  What  records  should  be  kept  by  a 
reporting  entity?  Should  the 
recordkeeping  requirement  be 
dependent  on  whether  die  reporting 
entity  is  regulated?  Should  the  reporting 
entity  keep  copies  only  of  any  reports  it 
has  filed,  or,  in  addition,  documents 
and  other  records  sufficient  to 
reconstruct  the  size  of  its  position? 

2.  Should  there  be  a  requirement  to 
maintain  a  calculation/worksheet 
supporting  the  determination  of  a  large 
position  by  detailing  the  elements 
comprising  any  large  positions? 

3.  How  long  should  large  position 
calculations  and  supporting  records  be 
retained? 

4.  Should  the  records  be  kept  in  a 
standardized  format?  Would  a 
requirement  to  maintain  records  in 


electronic  form  be  feasible  and 
practical? 

5.  Should  unregulated  entities  be 
required  to  submit  some  form  of 
independent  verification  that  they  h-ivi' 
in  place  an  appropriate  record 
maintenance  system,  e.g.,  an 
accountant's  letter? 

F.  Reporting. 

1.  Should  the  reporting  requirement 
be  automatic,  whereby  the  reporting 
entity  would  file  a  report  any  time  it  has 
reached  the  threshold  for  a  particular 
issue? 

2.  If  reports  are  periodic  at  the  recjuest 
of  the  Treasury,  what  mechanism 
should  be  used  to  ''""imunicate  a 
request  to  the  market?  How  can  it  b«- 
assured  that  a  potential  "reporting 
entity"  receives  notice  of  the  request  f(»r 
a  report?  How  much  lead  time  would  be 
necessary  to  assure  that  everyone  who 
needs  to  get  the  notice  will  receive  it? 

3.  Would  it  be  reasonable  for  a 
reporting  entity  to  comply  with  a 
request  for  a  large  position  report  on  the 
business  day  immediately  following 
receipt  of  the  request?  If  not,  what 
would  be  a  reasonable  time  period? 

4.  Should  requests  for  reports  follow 
a  sequential  process  whereby  dealers 
and  custodians  would  be  asked  to  report 
initially  followed,  where  appropriate,  by 
a  more  targeted  follow-up  as  to  sperifie; 
customers?  For  example,  an  initial 
report  indicates  that  custodian  A  has 
75%  of  an  issue.  A  subsequent  request 
is  made  only  to  the  custodian's 
customers  to  determine  if  any  of  them 
have  large  positions. 

5.  Is  there  a  need  for  the  reports  to  be 
filed  using  a  standardized  format?  If  so, 
should  they  be  made  in  machine 
readable  form? 

6.  Is  there  a  reason  for  the  Secretary 
to  specify  that  reports  would  be 
submitted  to  parties  other  than  the 
FRBNY? 

7.  Should  a  request  for  reports  on  a 
specific  security  be:  (i)  a  one-time 
request  (snapshot  as  of  a  given  date);  (ii) 
an  initial  report  with  a  continuing 
obligation  to  report  subsequent 
significant  changes  until  further  notii:e; 
or  (iii)  an  individually  specified  request 
(i.e.,  report  on  any  large  positions  in  a 
specific  security  for  the  next  6  business 
day.s)? 

8.  Should  there  be  a  responsibility  for 
a  broker-dealer  to  report  the  name  of 
any  customer  whose  trading  activity  in 
the  specified  security  may  indicate  that 
the  customer  could  be  a  holder  of  a  large 
position  even  if  the  customer  does  not 
hold  such  a  position  at  the  broker- 
dealer? 

G.  Implementation. 
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will  publish  proposed  large 
)n  reporting  rules  for  public 

after  we  have  had  an 
unity  to  review  the  comments 
receive  in  response  to  this 


nents 

•  1  iry 


nlent 


List  of  Subjects 

;  r  Ctp  Part  404 

Banks,  banking.  Brokers,  Government 
securities.  Reporting  and  recordkeeping 
requirements. 

U  CV^  Part  405 

Brokers,  Government  securities. 
Reporting  and  recordkeeping 
requibements. 

Authority:  Svx:.  101.  I'ub.L.  94-571    100 
.Stilt.  :JJ09;  Sec.  4(1)).  Piib.L.  101-4:{2.  104 
Stat.  i^M  Sec;.  102,  Sec.  106,  Puh.L.  103-20.'. 
107  .S  .|t.  2344  (15  U.S.C.  78i)-5  (h)(l  KB). 
(b)(l)(ki),  (b)(4)). 

D,itf(i:  January  17.  1995 
Frank  ^.  Newman, 
Depu  ivj  Secretary 
IFK  Doc  95-lb82  Filed  1-23-95:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 

Utah  Regulatory  Program 

ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
revisitins  and  additional  explanatory 
information  pertaining  to  a  previously 
proposed  amendment  to  the  Utah 
regulatory  program  (hereinafter,  the 
"Utah  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA),  The  revision  and 
additional  explanatory  information  for 
Utah's  proposed  rules  pertain  to  the 
confidentiality  of  coal  exploration 
information,  the  amendment  is 
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intended  to  revise  the  Utah  program  fo 

be  consistent  with  the  corresponding 

Federal  regulations. 

DATES:  Written  comments  nuist  he 

received  hv  4;()f)  p.m.,  m.s.t..  Februarv  H, 

199-). 

ADDRESSES:  Wiiiien  comnittits  should 

be  mnilod  or  hd;;d  delivered  to  Thomas 

E.  Ehmelt  at  the  address  listed  below 

Copies  of  the  Utah  program,  the 
proposed  amendment,  and  nil  written 
comments  re^eivtid  in  response  lo  this 
document  will  be  available  fur  public 
review  at  the  .-iddie-sses  listed  below 
during  normal  business  hours,  Mondav 
through  Friday,  excluding  holidays. 
Each  request r>r  may  receive  one  free 
copy  of  tfie  ;-.uposed  amendment  by 
contacting  QSM's  Aibuqueroue  Field 
Office. 

Thomas  E.  Ehniett,  Acting  Director, 
Albuquerque  Field  Office,  Office  cf 
Surface  Mining  Reclamation  and 
Enforcement,  50")  Marquette  Avenue 
NW..  Suite  1200,  Albuquerque,  New 
Mexico  87102 

Utah  Coal  Regulatory  Program,  Division 
of  Oil.  Gas  and  Mining,  355  West 
North  Temple,  3  Triad  Center,  Suite 
350,  Salt  Lake  Citv.  Utah  84180-1203. 
Telephone:  (801)  538-5340. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  E.  Ehmett.  Telephone:  (505) 

786-148fi. 

SUPPLEMENTARY  INFORMATION: 

I,  Background  on  the  L'lah  Program 

On  January  21,  1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  background 
information  on  the  Utah  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  Januarv  21. 
1981,  Federal  Register  (4fi  FR  5899). 
Subsequent  actions  concerning  L'tah's 
program  and  program  ame:idments  can 
be  found  at  30  CFR  944.15.  944.10.  and 
944.30. 

II.  Proposed  Amendment 

By  letter  dated  September  9.  1994. 
Utah  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCR.A 
(administrative  record  No.  UT-971). 
Utah  submitted  the  proposed 
amendment  in  response  to  the  required 
program  amendment  at  30  CFR 
944.16(a).  The  provisions  of  the  Utah 
Coal  Mining  Rules  that  Utah  proposed 
to  revise  were  at  Utah  Administrative 
Rule  (Utah  Admin.  R.)  64.5-203-200. 
Confidentiality. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  September 
27,  1994,  Federal  Register  (59  FR 
49227).  provided  an  opportunity  for  a 


public  hearing  or  meeting  on  its 
substantive  n(ler|uat:y.  and  invited 
public  comment  on  its  adecjuac.v 
(administrative jecord  No.  lT-97fi)  ' 
Bet.aiise  no  one  requested  a  public 
hearing  or  ineeti.'ig.  noi.e  w,is  held    rh.- 
public  (  onimeivt  period  ended  uf,  - 
October  27,  1(|94. 

During  its  review  of  the  ti::;fiu!i!!fnt .' 
OSM  identified  cnnt.erns  re'alinv  t<<lh.- 
provisions  of  L't;.h's  ri;!es  a;  rt.di 
.■\dmin.  R.  fi4'i-2O3-2O0  and  f)45-JM.l- 
210.  confidL'ntialily  of «  oai  f\|)lor.itioiv- 
information.  OS.M  notified  I'tiih  of  liu-    . 
concerns  by  letter  dated  Noveriilu-r  15. 
1994  (administrative  record  No.  IT- 
991).  Utah  responded  in  a  lett-i  i!  it^d 
January  5. 1994,  by  submitting  a  re\  ised 
amendment  and  additional  exphuiatorv 
information  (administrative  record  No.- 
UT-1003). 

I'tah  propo.ses  revisions  to  L'tah 
Admin.  R.  645-203-200.  by  deleting  the 
phrase  'or  that  the  information  is 
confidential  under  the  standards  of  the 
"federal  Act.  "  In  addition.  Utah  provides 
additional  explanatory  information 
pertaining  to  Utah  Admin.  R.  645-203- 
210.  by  stating  that  there  is  some 
question  as  to  the  repetitious  aspec.ts  of 
Utah  Admin.  R.  645-203-210.  L'tah 
states  that  Utah  .Admin.  R.  654-203-2111 
requires  the  Division  of  Oil,  Gas  and 
Mining  (Division)  to  "keep"  information 
confidential  while  Utah  .Admin.  R.  645- 
203-200  directs  the  Division  to  "not 
make"  information  available. 

III.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Utah  program 
amendment  to  provide  the  puljlic  an 
opportunity  to  reconsider  the  adequacv 
ot  the  proposed  amendment  in  light  ot 
the  additional  materials  submitted.  In 
accordance  with  the  provisions  of  3(1 
CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable     • 
'program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed     ~" 
adequate,  it  will  become  part  of  the 
Utah  program.. 

Written  comments  should  be  sjjecific. 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  in(  lude 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  lotations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 
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IV.  Procedural  Determinations 

/.  £vpcuf;Ve  Order  1286H 

This  rule  is  exempted  from  n^vievv  by 
the  Office  of  Management  and  BudRet 
(OMB)  under  Executive  Order  128H6 
(Regulatory  I'lanningant)  Review). 

2.  Executive  Order  12778 

The  Department  of  the  hiterior  has 
c  (inducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
.Tpplicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standard,^  ,T^e  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
ilecisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731,  and  732  have 
boon  met. 

.7.  National  Environmental  Polity  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  set.tion 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  A(i  (42  T.S.C. 
4332{2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  ll.S.C. 
."1597  et  seq.]. 

.5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  the  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  ecoriomic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 


existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State,  In  making  the 
delennination  as  to  whether  this  rule 
would  have  a  significant  econijuiic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Pari  944 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  Januar>  13.  Ifl'JS. 
Charl«»>  E.  Sandberg. 

Acting  As:-istnnt  Uirmtor,  Wfstrrn  Siijiport 

Center. 

IFR  l)o<:.  Of>-17(ia  Kiltid  l-J.t-T.:  H.4.'iaini 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers  ~^ 

33  CFR  Part  334 

Danger  Zone  and  Restricted  Area 
Regulations 

AGENCY:  Army  Corps  of  Engineers.  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  is  proposing  to  amend  the 
regulations  in  33  CFR  part  334  to  add 
a  clause  that  alerts  mariners  that 
potential  navigation  and  charting  errors 
may  occur  in  the  boundaries  of  some 
danger  zones  and. restricted  areas  as  a 
resuh  of  the  updating  and  replacement 
of  the  North  American  Datum  of  1927 
with  the  North  American  Datum  of 
1983.  The  promulgation  of  these 
regulations  will  notify  mariners  thai 
geographic  coordinates  establishing 
danger  zone  and  restricted  area 
boundaries,  promulgated  in  33  CFR  part 
334  are  not  to  be  used  for  plotting  on 
maps  a.nd  charts  where  NAD  83  is 
referenced  unless  the  geographic 
coordinates  in  the  regulations  are 
expressly  labeled  "NAD  "83"'. 
Geographic  coordinates  without  the 
NAD  83  reference  may  be  plotted  on 
charts  or  maps  which  are  referenced  to 
NAD  83  only  after  applying  the  correct 
formula  that  is  published  on  the  map  or 
chart  being  used. 

DATES:  Comments  must  be  submitted  in 
writing  on  or  before  February  23.  1095. 
ADDRESSES:  HQUSACE,  CECW-OR, 
Washington.  D.C.  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  Eppard  at  (202)  272-1783. 
SUPPLEMENTARY  INFORMATION:  A  datum 
is  a  reference  point,  line  or  sujface  used 
as  a  reference  in  surveying  and 
mapping.  Through  the  use  of  satellites 


and  other  modem  surveying  techniques, 
it  is  now  possible  to  establish  global 
reference  systems.  The  North  American 
Datum  of  1983  (NAD  83).  a  new 
adjustment  of  the  U.S.  network  of 
horizontal  control,  has  been  adopted  as 
a  standard  reference  datum  by  the 
United  States  and  Canada.  In  Man;h 
1988,  the  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  commenced  publishing 
charts  in  NAD  83.  The  parameters  of  the 
Ellipsoid  of  reference  used  with  NAD  8.} 
are  very  close  to  those  used  for  the 
World  Geodetic  System  of  1984  (WCS 
«4).  The  ellipsoid  used  for  NAD  83. 
Geodetic  Reference  System  1980  (CRS 
80).  is  earth-centered  or  geocentric  as 
opposed  to  the  nongeocentric  ellipsoids 
previously  employed.  This  means  that 
the  center  of  the  ellipsoid  coincides 
with  the  center  of  the  mass  of  the  earth. 
Any  inquiries  and  requests  for  further 
information  regarding  NAD  83  and 
Ndtional  Ocean  Service  nautical  charts 
should  be  addressed  to:  Director,  Coast 
Survey  (NCG2),  National  Ocean  Service, 
NOAA,  1315  East-West  Highway. 
Station  6147,  Silver  Spring.  Marylaml 
20910-3282. 

Pursuant  to  its  authorities  in  Section 
7  of  the  Rivers  and  Harbors  Act  of  1917 
(40  Stat.  266;  33  U.S.C.  1)  and  Chapter 
XIX  of  the  Army  Appropriations  Act  of 
1919  (40  Stat.  892;  33  U.S.C.  3).  the 
C^rps  of  Engineers  is  proposing  to 
amend  the  regulations  in  33  CFR  part 
334  by  inserting  the  following  clause 
that  alerts  mariners  to  the  potential  for 
navigation  and  charting  errors  in 
consequence  of  the  NAD  83. 

"Geographic  coordinates  expressed  in 
terms  of  latitude  or  longitude,  or  both, 
are  not  intended  for  plotting  on  maps  or 
charts  whose  reference  horizontal 
datum  is  the  North  American  Datum  ol 
1983  (NAD  83).  unless  such  geographic 
coordinates  are  expressly  labeled  NAD 
83.  Geographic  coordinates  without  the 
NAD  83  reference  may  be  plotted  on 
maps  or  charts  referenced  to  NAD  83 
only  after  apphcation  of  the  appropriate 
corrections  that  are  published  on  the 
particular  map  or  chart  being  used" 

Notes 

1.  The  U.S.  Army  Corps  of  Engineers 
has  determined  tliat  this  proposed  rule 
is  not  a  major  rule  within  the  meaning 
of  Executive  Order  12866  and  is  in 
accordance  with  the  exemption 
provided  military  functions. 

2.  This  proposed  rule  has  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354)  whit  h 
requires  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities,  i.e..  small  businesses,  small 
govemment  jurisdictions.  We  do  not 
believe  that  the  establishment  of  these 
rules  will  have  any  negative  impacts  on 
small  entities  because  the  procedures 
codified  here  will  only  serve  to 
eliminate  errors  and  confusion  about  the 
applicability  of  the  1983  North 
American  Datum.  Finally,  no  reporting 
or  record-keeping  requirements  are 
imposed  on  any  small  entity  as  the 
result  of  this  amendment  to  the  danger 
zone/restricted  area  regulations. 
Therefore,  we  have  determined  that  this 
proposed  rule,  if  and  when  finalized, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and  a  regulatory  flexibility 
analysis  is  not  warranted. 

List  of  Subjects  in  33  CFR  Part  334. 

Navigation.  Waterways, 
Transportation. 

Accordingly,  we  are  proposing  to 
amend  part  334  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266  (33  U.S.C.  1)  and 
40  Stat.  892  (33  U.S.C.  3) 

2.  Section  334.6  is  added  as  follows: 
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§334.6    Datum. 

(a)  Geographic  coordinates  expressed 
in  terms  of  latitude  or  longitude,  or 
both,  are  not  intended  for  plotting  on 
maps  or  charts  whose  reference 
horizontal  datum  is  the  North  American 
Datum  of  1983  (NAD  83),  unless  such 
geographic  coordinates  are  expressly 
labeled  NAD  83.  Geographic  coordinates 
wdthout  the  NAD  83  reference  may  be 
plotted  on  maps  or  charts  referenced  to 
NAD  83  only  after  application  of  the 
appropriate  corrections  that  are 
published  on  the  particular  map  or  chart 
being  used. 

(b)  For  further  information  on  NAD  83 
and  National  Service  nautical  charts 
please  contact:  Director.  Coast  Survey 
(N/CG2).  National  Ocean  Service, 
NOAA.  1315  East-West  Highway, 
Station  6147,  Silver  Spring,  MD  20910- 
3282. 

Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer 
[PR  Doc  95-1661  Filed  1-23-95:  8:45  am) 
BILUMG  COOE  37ia-«2-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[SC01-FRL-6143-4] 

Clean  Air  Act  Proposed  Full  Approval 
of  Operating  Permits  Program;  State  of 
South  Carolina 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  full  approval. 

SUMMARY:  EPA  proposes  to  grant  full 
approval  to  the  Operating  Permits 
Program  submitted  by  the  State  of  South 
Carolina  for  the  purpose  of  complying 
with  Federal  requirements  for  an 
approvable  state  program  to  issue 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources. 
DATES:  Conmients  on  this  proposed 
action  must  be  received  in  writing  by 
February  23.  1995. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Carla  E. 
Pierce,  Regional  Program  Manager.  Title 
V  Program  Development  Team,  Air 
Programs  Branch,  at  the  EPA  Region  4 
office  listed. 

Copies  of  the  State's  submittal  and 
other  supporting  information  used  in 
developing  the  proposed  full  approval 
are  available  for  inspection  during 
normal  business  hours  at  the  following 
location:  U.S.  Environmental  Protection 
Agency.  Region  4.  345  Courtland  Street, 
NE.,  Atlanta,  GA  30365.  Interested 
persons  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Miller.  Title  V  Program 
Development  Team.  Air  Programs 
Branch.  Air  Pesticides  &  Toxics 
Management  Division.  Region  4 
Environmental  Protection  Agency,  345 
Courtland  Street.  NE..  Atlanta.  GA 
30365.  (404)  347-3555  extension  4153. 

SUPPLEMENTARY  INFORMATION: 
L  Background  and  Purpose 

A.  Introduction 

As  required  under  title  V  of  the  Clean 
Air  Act  Amendments  of  1990.  (Clean 
Air  Act  ("Act")  sections  501-507).  EPA 
has  promulgated  rules  that  define  the 
minimum  elements  of  an  approvable 
State  operating  permits  program  and  the 
corresponding  standards  and 
procedures  by  which  the  EPA  will 
approve,  oversee,  and  withdraw 
approval  of  state  operating  permits 
programs  (see  57  FR  32250  (July  21. 
1992)).  These  rules  are  codified  at  40 


Code  of  Federal  Regulations  (CFR)  part 
70.  Title  V  requires  states  to  develop, 
and  submit  to  EPA.  programs  for  issuing 
these  operating  permits  to  all  major 
stationary  sources  and  to  certain  other 
sources. 

The  Act  requires  that  states  develop 
and  submit  these  programs  to  EPA  by 
November  15.  1993.  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  one  year  after  receiving  the 
submittal.  EPA's  program  review  occurs 
pursuant  to  section  502  of  the  Act  and 
the  part  70  regulations,  which  together 
outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70.  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  two  years.  If  EPA  has  not 
fully  approved  a  program  by  two  years 
after  the  November  15. 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
operating  permits  program. 

II.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 
1.  Support  Materials 

Pursuant  to  section  502(d)  of  the  Act. 
the  governor  of  each  state  must  develop 
and  submit  to  the  Administrator  an 
operating  permits  program  under  state 
or  local  law  or  under  an  interstate 
compact  meeting  the  requirements  of 
title  V  of  the  Act.  The  South  Carolina 
Department  of  Health  and 
Environmental  Control  (DHEC) 
requested,  under  the  signature  of 
Governor  Carroll  A.  Campbell.  Jr.. 
approval  of  its  operating  permits 
program  with  full  authority  to 
administer  the  program  submittal  in  all 
areas  of  the  State  of  South  Carolina, 
including  the  Catawba  Indian 
Reservation. 

The  South  Carolina  submittal, 
provided  as  Section  II-"Complete 
Program  Description."  addresses  40  CFR 
70.4(b)(1)  by  describing  how  DHEC 
intends  to  carry  out  its  responsibilities 
under  the  part  70  regulations.  The 
program  description  has  been  deemed  to 
be  sufficient  for  meeting  the 
requirement  of  40  CFR  70.4(b)(1). 

Pursuant  to  40  CFR  70.4(b)(3),  the 
Governor  is  required  to  submit  a  legal 
opinion  firom  the  Attorney  General  (or 
the  attorney  for  the  state  air  pollution 
control  agency  that  has  independent 
legal  counsel)  demonstrating  adequate 
authority  to  carry  out  all  aspects  of  a 
title  V  operating  permits  program.  The 
State  of  South  Cairolina  submitted  an 
Attorney  General's  Opinion 
demonstrating  adequate  legal  authority 
as  required  by  Federal  law  and 
regulation. 
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Section  70.4(b)(4)  requires  the 
•submission  of  relevant  permitting 
program  documentation  not  contained 
in  the  regulations,  such  as  permit 
application  forms,  permit  forms  and 
relevant  guidance  to  assist  in  the  State's 
implementation  of  its  permit  program. 
Appendix  A  of  the  DHEC  submittal 
includes  the  permit  apphcation  forms 
and  permit  forms,  and  it  has  been 
determined  that  the  application  forms 
£md  the  permit  forms  meet  the 
requirements  of  40  CFR  70.5(c)  and  40 
CFR  70.6,  respectively. 

2.  Regulations  and  Program 
Implementation 

The  State  of  South  Carolina  has 
submitted  Chapter  61-62.70  "Title  V 
Operating  Permit  Program"  for 
implementing  the  State  part  70  program 
as  required  by  40  CFR  70.4(b)(2). 
Sufficient  evidence  of  its  procedurally 
correct  adoption  is  included  in 
Appendix  H  of  the  submittal.  Copies  of 
all  applicable  State  statutes  and 
regulations  that  authorize  the  part  70 
program,  including  those  governing 
State  administrative  procedures,  were 
submitted  with  the  State's  program. 

The  South  Carolina  operating  permits 
regulations  follow  part  70  very  closely. 
The  following  requirements,  set  out  in 
EPA's  part  70  operating  permits 
program  review,  are  addressed  in 
Section  II  of  the  State's  submittal: 

(A)  Applicability  requirements,  (40 
CFR  70.3(a)):  61-62.70.3(a): 

(B)  Permit  applications,  (40  CFR  70.5): 
61-62.70.5; 

(C)  Provisions  for  permit  content,  (40 
CFR  70.6):  61-62.70.6;  Standard  permit 
requirements:  (40  CFR  70.6(a)):  61- 
62.70.6(a);  Permit  duration:  (40  CFR 
70.6(a)(2)):  61-62.70.6(a)(2);  Monitoring 
and  related  recordkeeping  and  reporting 
requirements:  (40  CFR  70.6(a)(3)):  61- 
62.70.6(a)(3);  Compliance  requirements: 
(40  CFR  70.6(c)):  61-62.70.6(c); 

(D)  Operational  flexibility  provisions, 
(40  CFR  70.4(b)(12)):  61-62.70.7(e)(5); 

(E)  Provisions  for  permit  issuance, 
renewals,  reopenings  and  revisions, 
including  public  participation  (40  CFR 
70.7):  61-62.70.7;  and 

(F)  Permit  review.by  EPA  and  affected 
State  (40  CFR  70.8):  61-62.70.8.  The 
South  Carolina  Pollution  Control  Act, 
section  48-1-320,  section  48-1-330, 
and  section  48-1-50  satisfy  the 
requirements  of  40  CFR  70.11,  for 
enforcement  authority. 

DHEC  regulations  contain  a  definition 
of  the  phrase  "title  I  modification" 
which  does  not  include  changes  which 
occur  under  the  State's  minor  new 
source  review  regulations  approved  into 
the  South  Carolina  State 


Implementation  Plan  (SIP).  On  August 
29. 1994,  EPA  proposed  revisions  to  the 
interim  approval  criteria  in  40  CFR 
70.4(d)  to.  among  other  things,  allow 
State  programs  with  a  more  narrow 
definition  of  "title  I  modification"  to 
receive  interim  approval  (59  FR  44572). 
The  Agency  also  solicited  public 
comment  on  the  proper  interpretation  of 
"title  I  modifications"  (59  FR  44573). 
The  Agency  stated  that  if,  after 
considering  the  public  comments,  it 
continues  to  believe  that  the  phrase 
"title  I  modifications"  should  be 
interpreted  as  including  minor  NSR 
changes,  it  would  revise  the  interim 
approval  criteria  as  needed  to  grant 
states  that  adopted  a  narrower  definition 
interim  approval.  EPA  intended  to 
finalize  its  revisions  to  the  interim 
approval  criteria  under  40  CFR  70.4(d) 
before  taking  final  action  on  part  70 
programs.  However,  this  is  no  longer 
possible.  Until  the  revision  to  the 
interim  approval  criteria  is 
promulgated,  EPA's  choices  are  to  either 
fully  approve  or  disapprove  the 
narrower/'title  I  modification" 
definition  in  states  such  as  South 
Carolina.  For  the  reasons  set  forth 
below,  EPA  believes  that  proposing 
disapproval  for  such  programs  at  this 
time  solely  because  of  this  issue  would 
be  inappropriate. 

First,  EPA  has  not  yet  conclusively 
determined  that  a  narrower  definition  of 
"title  I  modification"  is  incorrect  and 
thus  a  basis  for  disapproval  or  interim 
approval.  Second,  EPA  believes  that  the 
South  Carolina  program  should  not  be 
considered  for  disapproval  because  EPA 
itself  has  not  yet  been  able  resolve  this 
issue  through  rulemaking  and  is  solely 
responsible  for  the  confusion  on  what 
constitutes  a  "title  I  modification"  for 
part  70  purposes.  Moreover,  proposing 
disapproval  for  programs  fi-om  states 
such  as  South  Carolina  that  submitted 
their  programs  to  EPA  on  or  before  the 
November  15, 1993,  statutory  deadline 
could  lead  to  the  perverse  result  that 
these  states  would  receive  disapprovals, 
while  states  which  were  late  in 
submitting  programs  could  take 
advantage  of  revised  interim  approval 
criteria  if  and  when  these  criteria 
become  final.  In  effect,  states  would  be 
severely  penaUzed  for  having  made 
timely  program  submissions  to  EPA. 
Finally,  proposing  disapproval  of  a  State 
program  for  a  potential  problem  that 
primarily  affects  permit  revision 
procedures  would  delay  the  issuance  of 
part  70  permits,  hampering  state/ 
Federal  efforts  to  improve 
environmental  protection  through  the 
operating  permits  system.  For  further 
rationale  on  EPA's  position  on  the 


determination  of  what  constitutes  a 
"title  I  modification,"  see  EPA's  final 
interim  approval  of  the  State  of 
Washington's  part  70  operating  permits 
program  (59  FR  55813.  November  9. 
1994). 

For  the  reasons  mentioned  above. 
EPA  is  proposing  approval  of  the  South 
Carolina  program's  use  of  a  narrower 
definition  of  "title  I  modification"  at 
this  time.  DHEC  has  issued  a 
commitment  to  expeditiously  revise  the 
State's  definition  of  "title  I 
modification"  if  it  is  found  at  a  later 
date  to  be  inconsistent  with  EPA's 
revised  definition  in  the  rulemaking 
listed  above. 

DHEC  established  a  process  subject  to 
EPA  approval  to  determine  insignificant 
activities  and  emissions  levels  in 
Regulation  61-62. 70. 5(c).  Regulation 
61-62. 70.5(c)  includes  activities/ 
emissions  sources  that  are  not  required 
to  be  included  in  the  permit  application. 
Regulation  61-62. 70. 5(c)  includes 
activities/emissions  sources  that  must 
be  Usted  in  the  permit  application,  but 
whose  emissions  do  not  have  to  be 
quantified.  Notwithstanding  Regulation 
61-62.70. 5(c),  applicants  are  required  to 
include  all  emission  sources  and 
quantify  emissions  if  needed  to 
determine  major  source  compliance 
with  an  applicable  requirement,  or  to 
collect  any  permit  fee. 

Part  70  of  the  operating  permits 
regulations  requires  prompt  reporting  of 
deviations  fi-om  the  permit 
requirements.  Section  70.6(a)(3)(iii)(B) 
requires  the  permitting  authority  to 
define  prompt  in  relation  to  the  degree 
and  type  of  deviation  likely  to  occur  and 
the  applicable  requirements.  Although 
the  permit  program  regulations  should 
define  prompt  for  purposes  of 
administrative  efficiency  and  clarity,  an 
acceptable  alternative  is  to  define 
prompt  in^each  individual  penriit.  EPA 
believes  that  prompt  should  generally 
be  defined  as  requiring  reporting  within 
two  to  ten  days  of  the  deviation.  Two  to 
ten  days  is  sufficient  time  in  most  cases 
to  protect  public  health  and  safety  as 
well  as  to  provide  a  forewarning  of 
potential  problems.  For  sources  with  a 
low  level  of  excess  emissions,  a  longer 
time  period  may  be  acceptable. 
However,  prompt  reporting  must  be 
more  fi«quent  than  the  semiannual 
reporting  requirement  under  40  CFR 
70.6(a)(3)(iii)(A)  which  is  a  distinct 
reporting  obligation.  Where  "prompt"  is 
defined  in  the  individual  permit,  but 
not  in  the  program  regulations,  EPA 
may  veto  permits  that  do  not  require 
sufficiently  prompt  reporting  of 
deviations.  "The  State  of  South  Carolina 
has  not  defined  prompt  in  its  program 
regulations  with  respect  to  reporting  of 


deviations.  DHEC  has  conunitted  to 
include  the  following  standard  permit 
condition  in  each  title  V  permit  which 
defines  "prompt": 

Deviations  &tjm  limits  or  specific 
conditions  contained  in  this  permit, 
including  those  attributable  to  upset 
conditions,  shall  be  reported  promptly 
(within  24  hours)  to  the  EQC  District  office. 
A  written  report,  including  the  probable 
cause  of  such  deviations  and  any  corrective 
actions  or  preventive  measures  taken,  shall 
be  submitted  within  thirty  days  (30)  to  the 
Department. 

South  Carolina  has  the  authority  to 
issue  a  variance  from  requirements 
imposed  by  State  law.  Sections  48-1- 
50(5)  and  48-1-100  of  the  Pollution 
Control  Act  allow  the  permitting  board 
discretion  to  grant  relief  from 
compliance  with  State  rules  and 
regulations.  EPA  regards  this  provision 
as  wholly  external  to  the  program 
submitted  for  approval  under  part  70, 
and  consequently  is  proposing  to  fake 
no  action  on  this  provision  of  State  law. 
EPA  has  no  authority  to  approve 
provisions  of  State  law,  such  as  the 
variance  provision  referred  to.  that  are 
inconsistent  with  the  Clean  Air  Act. 
EPA  does  not  recognize  the  ability  of  a 
permitting  authority  to  grant  relief  from 
the  duty  to  comply  with  a  federally 
enforceable  part  70  permit,  except 
where  such  rehef  is  granted  through 
procedures  allowed  by  part  70.  EPA 
reserves  the  right  to  enforce  the  terms  of 
the  part  70  permit  where  the  permitting 
authority  purports  to  grant  relief  fi^om 
the  duty  to  comply  with  those  terms  in 
a  manner  inconsistent  with  part  70 
procedures. 

The  complete  DHEC  program 
submittal  and  the  Technical  Support 
Document  are  available  for  review  for 
more  detailed  information. 

3.  Permit  Fee  Demonstration 

The  DHEC  has  opted  to  charge  the 
presumptive  minimum  fee  ($25/ton  + 
Consumer  Price  Index  (CPI)  from  1989). 
The  fees  will  be  based  on  a  stationary 
source's  actual  emissions  using  actual 
operating  hours,  production  rates,  in- 
place  control  equipment,  and  types  of 
material  processed,  stored,  or 
combusted  during  the  period  of 
calculation.  EPA  has  determined  that 
South  Carolina's  fee  demonstration  is 
adequate  and  meets  the  requirements  of 
40  CFR  70.9. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  and/or  commitments  for 
section  112  implementation.  South 
Carohna  has  identified  in  its  title  V 
program  submittal  broad  legal  authority 
to  iiicorporate  into  permits  and  enforce 
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all  apphcable  requirements;  however. 
South  Carolina  has  also  indicated  that 
additional  regulatory  authority  m^  be 
necessary  to  carry  out  specific  section 
112  activities.  South  CaroUna  has 
therefore  supplemented  its  broad  legal 
authority  with  a  commitment  to 
"expeditiously  seek  additional  authority 
as  necessary  to  incorporate  into  title  V 
permits  any  future  applicable 
requirements  promulgated  by  EPA  to 
enable  title  III  implementation  through 
permit  issuance."  EPA  has  determined 
that  this  commitment,  in  conjunction 
with  South  Carolina's  broad  statutory 
and  regulatory  authority,  adequately 
assures  compliance  with  all  section  112 
requirements.  EPA  regards  this 
commitment  as  an  acknowledgement  by 
South  Carolina  of  its  obligation  to  obtain 
further  regulatory  authority  as  needed  to 
issue  permits  that  assure  compliance 
with  section  112  applicable 
requirements.  This  commitment  does 
not  substitute  for  compliance  with  part 
70  requirements  that  must  be  met  at  the 
time  of  program  approval. 

EPA  interprets  the  above  legal 
authority  and  commitment  to  mean  that 
South  Carolina  is  able  to  carry  out  all 
section  112  activities.  For  further 
rationale  on  this  interpretation,  please 
refer  to  the  Technical  Support 
Document  accompanying  this  proposed 
full  approval  and  the  April  13, 1993. 
guidance  memorandum  titled  "Title  V 
Program  Approval  Criteria  for  Section 
112  Activities,"  signed  by  John  Seitz. 
b.  Implementation  of  section  112(g) 
upon  program  approval.  As  a  condition 
of  approval  of  the  part  70  program. 
South  Carolina  is  required  to  implement 
section  112(g)  of  the  Act  from  the 
effective  date  of  the  part  70  program. 
Imposition  of  case-by-case 
determinations  of  maximum  achievable 
control  technology  (MACT)  or  offsets 
under  section  112(g)  will  require  the  use 
of  a  mechanism  for  establishing 
federally  enforceable  restrictions  on  a 
source-specific  basis.  EPA  is  proposing 
to  approve  South  Carohna's 
preconstruction  permitting  program 
found  in  Regulation  62.1,  Section  II  of 
the  South  Carolina  State 
Implementation  Plan  (SEP)  under  the 
authority  of  title  V  and  part  70  solely  for 
the  purpose  of  implementing  section 
112(g)  during  the  transition  period 
between  title  V  approval  and  adoption 
of  a  State  rule  implementing  EPA's 
section  112(g)  regulations.  EPA  believes 
this  approval  is  necessary  so  that  South 
Carolina  has  a  mechanism  in  place  to 
establish  federally  enforceable 
restrictions  for  section  112(g)  purposes 
from  the  date  of  part  70  approval.  The 
scope  of  this  approval  is  narrowly 
limited  to  section  112(g),  and  does  not 


confer  or  imply  approval  for  purposes  of 
any  other  provision  under  the  Act.  If 
South  Carolina  does  not  wish  to 
implement  section  112(g)  through  its 
preconstruction  permit  program  and  can 
demonstrate  that  an  alternative  means  of 
implementing  section  112(g)  exists,  the 
EPA  may,  in  the  final  action  approving 
South  Carolina's  part  70  program, 
approve  the  alternative  instead.  Overall, 
section  112(1)  provides  the  authority  for 
approval  for  the  use  of  State  air 
programs  to  implement  112(g),  and  title  ' 
V  and  section  112(g)  provide  authority 
for  this  hmited  approval  because  of  the 
direct  linkage  between  implementation 
of  section  112(g)  and  title  V. 

This  use  of  the  preconstruction 
program  for  this  approval  only  extends 
imtil  such  time  as  the  State  is  able  to 
adopt  regulations  consistent  with  any 
regulations  promulgated  by  EPA  to 
implement  section  112(g).  Accordingly, 
EPA  is  proposing  to  limit  the  duration 
of  this  approval  to  a  reasonable  time 
following  promulgation  of  section 
112(g)  regulations  so  that  South 
Carolina,  acting  expeditiously,  will  be 
able  to  adopt  regulations  consistent  with 
the  section  112(g)  regulations.  EPA 
proposes  here  to  limit  the  duration  of 
this  approval  to  12  months  following 
promulgation  by  EPA  of  section  11 2(g) 
regulations. 

c.  Program  for  straight  delegation  of 
section  112  standards  as  promulgated. 
Requirements  for  approval,  specified  in 
40  CFR  70.4(b),  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
General  Provisions  Subpart  A  and 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(1)(5)  requires  that  the  States 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  EPA  is 
proposing  to  grant  approval  under 
section  112(1)(5)  and  40  CFR  63.91  to 
South  Carolina  for  its  program 
mechanism  for  receiving  delegation  of 
all  existing  and  future  section  112(d) 
standards  for  both  part  70  and  non-part 
70  sources,  and  section  112 
infrastructure  programs  such  as  those 
programs  authorized  under  sections 
112(i){5),  112(g),  112(j).  and  112{r).  The 
proposed  approval  of  South  Carolina's 
delegation  mechanism  extends  to  those 
standards  and  infrastructure  programs 
that  are  unchanged  from  Federal  rules 
as  promulgated.  In  addition.  EPA  is 
proposing  delegation  of  all  existing 
standards  and  programs  under  40  CFK 
parts  61  and  63  for  part  70  sources  and 
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non-part  70  sources. '  South  Carolina 
has  informed  EPA  that  it  intends  to 
accept  the  delegation  of  section  112 
standards  on  an  automatic  basis.  The 
details  of  this  delegation  mechanism  are 
set  forth  in  an  addendum  to  the  South 
Carolina  title  V  program  submittal. 

d.  Commitment  to  implement  title  IV 
nfthe  Act.  DHEC  has  committed  to  take 
action,  following  promulgation  by  EPA 
of  regulations  implementing  sections 
407  and  410  of  the  Act,  or  revisions  to 
either  part  72  or  the  regulations 
implementing  sections  407  or  410,  to 
either  incorporate  the  revised  provisions 
by  reference  or  submit,  for  EPA 
approval.  DHEC  regulations 
implementing  these  provisions.  DHEC 
committed  to  adopt  and  submit  to  EPA 
the  above  referenced  regulations  no  later 
than  January  1, 1995. 

B.  Proposed  Actions 

1.  Full  Approval 

EPA  proposes  to  fully  approve  the 
operating  permits  program  submitted  to 
EPA  from  the  State  of  South  Carolina  on 
November  15. 1993. 

2.  Program  for  Straight  Delegation  of 
Section  112  Standards 

As  discussed  above  in  section  II. A. 
4.C..  EPA  is  proposing  to  grant  approval 
under  section  112(l)(5)  and  40  CFR 
63.91  to  South  Carolina  for  its  program 
mechanism  for  receiving  delegation  of 
all  existing  and  future  section  112(d) 
standards  for  both  part  70  and  non-part 
70  sources,  and  infrastructure  programs 
under  section  112  that  are  unchanged 
from  Federal  rules  as  promulgated.  In 
addition,  EPA  proposes  to  delegate 
existing  standards  under  40  CFR  parts 
61  and  63  for  both  part  70  sources  and 
non-part  70  sources. 

III.  Administrative  Requirements 

A.  Request  for  Public  Comments 

EPA  requests  comments  on  all  aspects 
of  this  proposed  full  approval.  Copies  of 
the  State's  submittal  and  other 
information  relied  upon  for  the  proposal 
are  contained  in  a  docket  maintained  at 
the  EPA  Regional  Office.  The  docket  is 
an  organized  and  complete  fde  of  all  the 


information  submitted  to.  or  otherwise 
considered  by.  EPA  in  the  development 
of  this  proposal.  The  principal  purposes 
of  the  docket  are: 

( 1 )  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  approval  process;  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  EPA  will  consider  any 
comments  received  by  February  23. 
1995. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  executive  order  12866  review. 

C.  negulatory  Flexibility  Act 

EPA's  actions  under  section  502  of  the 
Act  do  not  create  any  new  requirements, 
but  simply  address  operating  permits 
programs  submitted  to  satisfy  the 
requirements  of  40  CFR  part  70.  Because 
this  action  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  January  9. 1995. 
Patrick  M.  Tobin. 
Acting  Regional  Administrator 
|FR  Doc.  95-17.38  Filed  1-23-95:  8:45  ami 
BILUNG  CODE  tSW^-eO-F 


'  The  radionuclide  National  Emi.ssion  Slandard.s 
for  Hazardous  Air  Pollutant  (NESHAP)  is  a  section 
112  regulation  and  therefore,  also  an  applicable 
requirement  under  the  State  operating  perrrits 
program  for  part  70  sources.  There  is  not  yet  a 
Federal  definition  of  "major"  for  radionuclide 
sources.  Therefore,  until  a  major  source  definition 
for  radionuclide  is  promulgated,  no  .source  would 
be  a  major  section  112  source  solely  due  to  its 
radionuclide  emissions.  However,  a  radionuclide 
source  may.  in  the  interim,  be  a  major  source  under 
part  70  for  another  reason,  thus  requiring  a  part  70 
permit.  EPA  will  work  with  the  Stale  in  the 
development  of  its  radionuclide  program  to  ensure 
that  permits  are  issued  in  a  timely  manner. 


40  CFR  Part  281 
[FRL-5142-9] 

The  State  of  Texas;  Final  Approval  of 
State  Underground  Storage  Tank 
Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  tentative 

determination  on  application  of  texas 

for  final  approval,  public  hearing  and 

public  comment  period. 

SUMMARY:  The  Texas  Natural  Resource 
Conservation  Commission  (TNRCC, 
Texas  or  the  State)  has  applied  for  final 
approval  of  its  underground  storage  tank 
program  under  Subtitle  1  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  Texas'  application 
and  has  made  the  tentative  decision  that 
its  underground  storage  tank  program 
satisfies  all  of  the  requirements 


necessary  to  qualify  for  final  approval 
Thus,  EPA  intends  to  grant  final 
approval  to  the  State  to  operate  its 
program  in  lieu  of  the  Federal  program. 
Texas'  application  for  final  approval  is 
available  for  public  review  and 
comment,  and  a  public  hearing  will  be 
scheduled  to  solicit  comments  on  the 
application,  if  reque.sted. 

DATES:  A  public  hearing  will  be 
scheduled.  Interested  parties  may  call 
the  US  EPA,  Region  6,  Office  of 
Underground  Storage  Tanks,  at  (214) 
665-6756  between  the  hours  of  8:00 
a.m.  and  4:00  p.m.  Central  Standard 
Time,  from  February  23.  1995  through 
February  28. 1995  to  learn  the  date  and 
time  of  the  scheduled  public  hearing.  If 
it  is  held.  Texas  will  participate  in  the 
public  hearing  scheduled  by  EPA  on 
this  subject.  All  comments  on  Texas' 
final  approval  application  and  all 
requests  to  present  oral  testimony  must 
be  received  by  the  close  of  business  on 
February  23,  1995.  EPA  reserves  the 
right  to  cancel  the  scheduled  hearing 
should  there  be  no  significant  public 
interest.  Those  informing  EPA  of  their 
intention  to  testify  will  be  notified  of 
the  cancellation. 

ADDRESSES:  Copies  of  Texas'  final 
approval  application  are  available  for 
inspection  and  copying,  9:00  a.m.-4:00 
p.m.,  at  the  following  addresses:  Texas 
Natural  Resource  Conservation 
Commission  Records  and  Copy  Center. 
Park  35  Building  "D".  Room  190.  1211K 
North  IH-35,  Austin,  Texas  78753, 
Phone:  (512)  239-2920;  US  EPA 
Headquarters,  Office  of  Underground 
Storage  Tanks  Docket  Clerk,  401  M 
Street.  SVV.  Room  2616,  Washington.  DC 
20460.  Phone:  (202)  260-9720;  and  US 
EPA.  Region  6  Library,  12th  Floor.  1445 
Ro.ss  Avenue,  Dallas.  Texas  75202. 
Phone:  (214)  665-6424.  The  location  for 
the  scheduled  hearing  can  be  obtained 
by  calling  the  US  EPA.  Region  6,  Office 
of  Underground  Storage  Tanks,  Phone: 
(214)  665-6756.  between  8:00  a.m.  and 
4:00  p.m.  Central  Standard  Time  from 
February  23,  1995  through  February  28, 
1995.  Written  comments  and  requests  to 
present  oral  testimony  should  be  sent  to 
Joe  Womack,  Texas  Program  Officer, 
Office  of  Underground  Storage  Tanks. 
US  EPA.  Region  6.  Mailcode:  6H-A, 
1445  Ross  Avenue.  Dallas,  Texas  75202, 
Phone:  (214)  665-6586. 

FOR  FURTHER  INFORMATION  CONTACT: 
Texas  Program  Officer.  Underground 
Storage  Tank  Program,  Attention:  Joe 
Womack.  US  EPA.  Region  6,  Mailcode: 
6H-A,  1445  Ross  Avenue,  Dallas.  Texas 
75202.  Phone:  (214)  665-6586. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  RCRA  enables  EPA  to 
approve  State  underground  storage  tank 
programs  to  operate  in  the  State  in  lieu 
of  the  Federal  underground  storage  tank 
(UST)  program.  Program  approval  is 
granted  by  EPA  if  the  Agency  finds  that 
the  State  program:  (1)  Is  "no  less 
stringent"  than  the  Federal  program  in 
the  following  seven  elements:  Corrective 
action;  financial  responsibility;  new 
tank  standards;  release  detection; 
release  detection  recordkeeping; 
reporting  of  releases  (section  9G04(b)(2), 
42  U.S.C.  6991(c)(b)(2);  and  notification 
requirements  of  section  9004(a)(8),  42 
U.S.C.  6991(c)(a)(8);  and  (2)  provides  for 
adequate  enforcement  of  compliance 
with  UST  standards  (section  9004(a),  42 
U.S.C.  6991  (c)(a). 

B.  Texas 

On  April  28.  1994.  Texas  submitted 
an  official  application  for  final  approval. 
Prior  to  its  submission,  Texas  provided 
an  opportunity  for  public  notice  and 
comment  in  the  development  of  its 
underground  storage  tank  program.  This 
is  required  under  40  CFR  281.50(b).  EPA 
reviewed  Texas'  application,  and 
determined  that  there  were  apparent 
differences  between  Texas'  regulations 
aind  the  Federal  regulations.  The 
differences  were  in  various  sections  of 
the  Texas  UST  regulations  and  involved 
minor  aspects  of  corrosion  protection, 
exceptions,  and  discretionary  powers  of 
the  Executive  Director  of  the  TNRCC. 

EPA  and  the  State  of  Texas  have 
discussed  these  differences  and  the 
State  agreed,  pursuant  to  a 
Memorandum  of  Agreement  (MOA),  to 
amend  its  current  regulations  to  address 
eiach  instance  of  the  differences  noted 
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above.  The  revised  regulations  were 
submitted  to  the  Texas  Register  as 
proposed  rule  amendments  July  1, 1994, 
and  became  effective  on  January  3, 
1995.  The  specific  differences  and 
Texas'  proposed  regulatory  changes  are 
documented  in  the  MOA.  The  MOA  is 
available  for  review  as  a  part  of  the  State 
Program  Approval  Application. 

EPA  proposes  that  Texas'  program 
substantially  meets  all  of  the 
requirements  necessary  to  qualify  for 
final  approval.  Therefore,  following 
mutual  agreement  on  the  terms  and 
provisions  of  the  MOA  and  the 
completion  of  the  revisions  to  the  Texas 
UST  regulations,  EPA  proposes  to  grant 
final  approval  to  the  State  of  Texas  to 
operate  its  program  in  lieu  of  the 
Federal  program. 

In  accordance  with  section  9004  of 
RCRA.  42  U.S.C.  6991(c),  and  40  CFR 
281.50(e),  the  Agency  will  schedule  a 
public  hearing  on  its  proposal. 
Interested  parties  can  learn  the  date, 
time,  and  place  of  the  scheduled  hearing 
by  calling  the  US  EPA,  Region  6,  Office 
of  Underground  Storage  Tanks,  at 
(214)665-6756  between  8:00  a.m.  and 
4:00  p.m.  Central  Standard  Time  from 
Februar>'  23,  1995  through  February  28. 
1995.  The  public  may  also  submit 
waitten  comments  on  EPA's  proposal 
until  February  23,  1995.  Copies  of 
Texas'  application  are  available  at  the 
ADDRESSES  indicated  in  this  notice. 

EPA  will  consider  all  public 
comments  on  its  proposal  received  at 
the  hearing,  if  held,  or  during  the  public 
comment  period.  Issues  raised  by  those 
comments  may  be  the  basis  for  a 
decision  to  deny  final  approval  to 
Texas.  EPA  expects  to  make  a  final 
decision  regarding  approval  of  Texas* 
program  by  April  24,  1995  and  will  give 
notice  of  it  in  the  Federal  Register.  The 


notice  will  include  a  summary  of  the 
reasons  for  final  determination  and  a 
response  to  all  major  comments. 

The  State  of  Texas  is  not  authorized 
to  operate  the  UST  program  on  Indian 
lands  and  this  authority  will  remain 
with  EPA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hearby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  approval 
effectively  suspends  the  applicability  of 
certain  Federal  regulations  in  favor  of 
Texas'  program,  thereby  eliminating 
duplicative  requirements  for  owTiers 
and  operators  of  underground  storage 
tanks  in  the  State.  It  does  not  impose 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  fiexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  281 

Environmental  protection, 
Administrative  practice  and  procedure. 
Hazardous  materials.  State  program 
approval.  Underground  storage  tanks. 

Authority:  This  Notice  is  issued  under  the 
authority  of  section  9004  of  RCRA,  42  U.S.C. 
6991(c). 

Dated:  January  13. 1995. 
Barbara  |.  Goetz. 

Acting  Regional  Administrator. 

IFR  Doc.  95-1667  Filed  1-23-95;  8:45  ami 
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TTiis  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  autfiority.  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  fucKtions  are 
examples  of  documents  appearing  m  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


(Docket  No.  94-092-2] 

Availability  of  Determination  of 
Nonregulated  Status  for  Genetically 
Engineered  Tomato  Line 

agency:  Animal  and  Plant  Health 
Inspection  Ser\'ice,  USDA. 

ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public  of 
our  determination  that  a  DNA  Plant 
Technology  Corporation  delayed- 
ripening  tomato  line,  designated  as  line 
1345-4,  is  no  longer  considered  a 
regulated  article  under  our  regulations 
governing  the  introduction  of  certain 
genetically  engineered  organisms.  The 
determination  is  based  on  our  analysis 
of  a  petition  submitted  by  DNA  Plant 
Technology  Corporation  for  a 
determination  of  nonregulated  status, 
and  our  review  of  scientific  data  and 
comments  received  from  the  public  in 
response  to  a  previous  notice 
announcing  receipt  of  the  DNA  Plant 
Technology  Corporation's  petition.  This 
notice  also  announces  the  availability  of 
our  written  determination  document 
and  its  associated  environmental 
assessment  and  finding  of  no  significant 
impact. 

EFFECTIVE  DATE:  January  17. 1995. 

ADDRESSES:  The  determination,  an 
environmental  assessment  and  finding 
of  no  significant  impact,  the  petition, 
and  all  written  comments  received 
regarding  the  petition  mav  be  inspected 
at  USDA,  room  1141.  South  Building, 
14th  Street  and  Independence  Avenue 
S\V..  Washington.  DC.  between  8  a.m. 
and  4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  asked  to 
call  in  advance  of  visiting  at  (202)  690- 
2817. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Ved  Malik,  Biotechnologist, 
Biotechnology  Permits, BBEP,  APHIS. 
USDA,  room  850,  Federal  Building, 
6505  Belcrest  Road,  Hvattsville,  MD 
20782,  (301)  436-7612.  The  telephone 
number  for  the  agency  will  change 
when  agency  offices  in  Hyattsville,  MD, 
move  to  Riverdale,  MD,  during 
February.  Telephone:  (301)  436-7612 
(Hyattsville);  (301)  734-7612 
(Riverdale).  To  obtain  a  copy  of  the 
determination  or  the  environmental 
assessment  and  finding  of  no  significant 
impact,  contact  Ms.  Kay  Peterson  at 
(301)  436-7601  (Hyattsville);  (301)  734- 
7601  (Riverdale). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  16. 1994.  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
received  a  petition  from  DNA  Plant 
Technology  Corporation  (DNAP)  of 
Oakland.  CA.  seeking  a  determination 
that  its  delayed-ripening  tomato  line 
1345-4  (tomato  line  1345-4)  and  any 
progeny  derived  from  hybrid  crosses 
between  that  line  and  other  non- 
transformed  tomato  varieties  do  not 
present  a  plant  pest  risk  and,  therefore, 
are  noti^gulated  articles  under  APHIS' 
regulations  in  7  CFR  part  340. 

On  September  26,  1994,  APHIS 
published  a  notice  in  the  Federal 
Register  (SQ  FR  49055-49056,  Docket 
No.  94-092-1)  announcing  receipt  of 
the  DNAP  petition  and  stating  that  the 
petition  was  available  for  public  review. 
The  notice  also  discussed  the  role  of 
APHIS  and  the  Fdbd  and  Drug 
Administration  in  regulating  tomato  line 
1345—4  and  food  products  derived  from 
it.  In  the  notice,  APHIS  solicited  written 
comments  from  the  public  as  to  whether 
tomato  line  1.145-4  posed  a  plant  pest 
risk.  The  comments  were  to  have  been 
received  by  APHIS  on  or  before 
November  25.  1994. 

APHIS  received  seven  comments  on 
the  DNAP  petition  submitted  by 
universities.  State  officials,  and  a  tomato 
grower.  One  comment  concerned  the 
information  provided  in  the  notice  of 
receipt  of  the  petition;  the  remainder  of 
the  comments  were  in  favor  of  the 
petition.  APHIS  has  provided  a 
summary  of  the  comments  in  the 
determination  document,  which  is 
available  upon  request  from  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
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Analysis 

Tomato  line  1345-4.  as  described  by 
its  developer.  DNAP.  contains  a  gene 
that  delays  ripening.  Using 
TranswitchTM  gene  suppression 
technology,  DNAP  introduced  a 
truncated  version  of  the  tomato 
aminocyclopropane  carbo.xylate  (ACC) 
synthase  gene  into  the  tomato  genome 
in  the  "sense"  or  normal  orientation, 
resulting  in  tomato  plants  that  exhibit 
significantly  reduced  levels  of  ACC 
synthase.  ACC  synthase  is  the  rate- 
limiting  enzyme  that  coverts  s- 
adenosylmethionine  to  1- 
aminocyclopropane-1-carboxy  lie  acid, 
the  immediate  precursor  to  ethylene. 
Tomato  line  1345-4  contains  a  gene 
which  is  derived  from  the  tomato  ACC 
synthase  gene,  but  which  does  not 
encode  a  functional  ACC  synthase 
enzyme.  Though  the  fruit  of  these  plants 
exhibits  delayed-ripening,  they  ripen  as 
usual  when  exogenous  ethylene  is 
applied.  Tomato  line  1345^  has  also 
been  transformed  with  the  nptll  gene 
from  E.  coli  that  encodes  the  enzyme 
neomycin  phosphotransferase  II  and 
serves  as  a  selectable  marker  enabling 
identification  of  the  transformed  plant 
cells.  This  gene  is  fused  to  a  nos 
promoter  sequence  and  octopine 
synthase  termination  sequence  from  A. 
tumefaciens,  a  known  plant  pest. 

Tomato  line  1345-4  nas  been 
considered  a  regulated  article  under 
APHIS'  regulations  in  7  CFR  part  340 
because  the  line  has  been  engineered 
using  noncoding  regulatory  sequences 
derived  from  the  plant  pathogens  A. 
tumefaciens  and  cauliflower  mosaic 
virus.  However,  field  tests  of  tomato  line 
1345-4  have  been  conducted  at  tomato 
growing  regions  in  the  United  States 
since  1992  under  permits  issued  hv 
APHIS,  and  the  field  reports  fiom  those 
tests  indicate  that  there  were  no 
deleterious  effects  on  plants,  nontarget 
organisms,  or  the  environment  as  a 
result  of  this  testing. 

Determination 

Based  on  its  analysis  of  data 
submitted  by  DNAP,  a  review  of  other 
scientific  data  and  comments  received 
from  the  public,  APHIS  has  determined 
that  tomato  line  1345-4:  (1)  Exhibits  no 
plant  pathogenic  properties;  (2)  is  no 
more  likely  to  become  a  weed  than  the 
nonengineered  parental  variety;  (3)  is 
unlikely  to  increase  the  weediness 
potential  of  any  other  cuhivated  plant  or 


ijative  wild  species  with  which  the 
organism  can  interbreed;  (4)  is  unlikely 
to  harm  other  organisms,  such  as  bees, 
that  are  beneficial  to  agriculture;  and  (5) 
will  not  cause  damage  to  processed 
agricultural  commodities.  APHIS  has 
also  concluded  that  there  is  a  reasonable 
certainty  that  new  progeny  varieties 
bred  from  tomato  line  1345-4  will  not 
exhibit  new  plant  pest  properties,  i.e.. 
properties  substantially  different  from 
^ny  observed  in  the  field-tested  tomato 
1  ne.  or  those  observed  in  traditi(mnl 
1 3^ato  breeding  programs. 

jThe  effect  of  this  determination  is  that 
t  j^ato  line  1345-4  and  all  other  lines 
b  ited  from  this  line  by  sexual  or  asexual 
rnproduction  involving  Mendolian 
inheritance,  are  no  longer  considered 
regulated  articles  under  APHIS' 
regulations  in  7  CFR  part  340. 
Therefore,  the  permit  and  notification 
rjiquirements  pertaining  to  regulated 
articles  under  those  regulations  no 
longer  apply  to  the  field  testing, 
importation,  or  interstate  movement  of 
the  subject  tomato  line  or  its  progeny. 
However,  the  importation  of  the  tomato 
line  and  any  nursery  stock  or  seeds 
capable  of  propagation  are  still  subject 
to  the  restrictions  found  in  APHIS' 
foreign  quarantine  notices  in  7  CFR  part 

National  Environmental  Policy  Act 

I  An  environmental  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  environmental  impacts 
associated  with  this  determination.  The 
EA  was  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policv  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  fit'seq.). 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Iitipleiiieijfing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3)  . 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
5G381-50384,  August  28.  1979.  and  44 
FR  51272-51274,  August  31,  1979). 
Based  on  that  EA,  APHIS  has  reached  a 
finding  of  no  significant  impact  (FONSI) 
with  regard  to  its  determination  that  the 
toanato  line  designated  as  1345^  and 
otjier  lines  bred  from  the  line  by  sexual 
or  asexual  reproduction  involving 
Mendelian  inheritance,  are  no  longer 
regulated  articles  under  its  regulations 
in  7  CFR  part  340.  Copies  of  the  EA  and 
thn  FONSI  are  available  upon  request 
from  the  individual  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 


Done  in  Washington.  DC.  this  17th  day  of 
January  1995. 
Lonnie  ].  King. 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Sen- ire. 

IFR  Doc.  95-1622  Filed  1-23-95;  845  ami 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  i995  Census  Test  -  Integrated 
Coverage  Measurement  (Outmover 
Tracing  Questionnaire). 

Form  \vmber(s):  DC-1340,  DG- 
1378(L). 

Agency  Approval  \umher:  None. 

Type  of  Request:  New  collection. 

Burden:  523  hours. 

Xumber  of  Respondents:  1.569. 

Avg  Hours  Per  Response:  20  minutes. 

Needs  and  I'ses:  The  Census  Bureau 
has  developed  an  Integrated  Coverage 
Measurement  (ICM)  approach  to  be 
tested  during  the  1995  Census  Test.  ICM 
will  utilize  a  separately  sampled  group 
of  blocks  within  the  1995  Census  Test 
sites  which  will  be  independently  listed 
before  the  census  test  is  conducted. 
After  the  census  test,  an  ICM  Person 
Interview  will  be  conducted  at  the  same 
housing  units  that  were  previouslv 
independently  listed  to  develop  an 
independent  roster.  For  households 
where  the  Census  Day  (March  4) 
residents  have  moved  out.  Census  will 
attempt  to  obtain  roster  ami  'ocntion 
information  for  the  previous  residents 
by  proxy.  Census  will  administer  the 
Outmover  Tracing  Questionnaire  to 
those  >outmovers>  we  are  able  to 
contact  at  their  current  address  in 
person  or  by  telephone.  If  they  cannot 
conduct  an  interview  with  outmovers", 
they  will  use  the  proxy  information 
obtained  earlier.  Census  will  then 
reconcile  differences  between  the 
independent  roster  obtained  during  the 
person  and  outmover  tracing  inter\iews 
and  the  census  test  results.  This 
reconciliation  will  allow  Census  to 
measure  their  coverage  of  persons  in 
missed  housing  units  and  coverage  of 
persons  missed  within  housing  units 
enumerated  in  the  census  test. 

Affected  Public:  Individuals  or 
households. 
Frequency:  One  time. 
Respondent's  Obligation:  Mandator^-. 


OMB  Desk  Officer:  Maria  Gonzalez. 
(202)395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache.  DOC" 
Forms  Clearance  Officer,  (202)  482- 
3271.  Department  of  Commerce,  room 
5312,  14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201.  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  January  18.  1995. 
Gerald  Tache. 

Departmental  Forms  Clrnrance  Officer.  Office 
of  Management  and  Organization. 
IFR  Doc.  95-1757  Filed  1-23-95;  8:45  ami 
BILLING  CODE  3510-07-f 


Foreign-Trade  Zones  Board 

[DOCKET  1-95] 

Foreign-Trade  Zone  124,  Gramercy, 
Louisiana;  Application  for  Subzone 
Status  Marathon  Oil  Company  (Oil 
Refinery)  Garyville,  LA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  South  Louisiana  Port 
Commission,  grantee  of  FTZ  124, 
requesting  special-purpose  subzone 
status  for  the  oil  refinery  of  Marathon 
Oil  Company  (Marathon)  (subsidiary  of 
USX  Corporation),  located  in  Garyville, 
Louisiana.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formallv  filed  on  Januarv  9. 
1995. 

The  refinery  (1.370  acres)  is  located  at 
Marathon  Ave.,  between  U.S.  61  and  the 
Mississippi  River  in  Garvville.  St.  John 
the  Baptist  Parish.  Louisiana,  some  35 
miles  northwest  of  New  Orleans.  A 
Marathon  pipeline  (included  in  the 
subzone  request)  connects  the  refinery 
to  the  St.  James,  Louisiana,  crude  oil 
storage  terminal  of  the  LOOP/LOCAP 
Pipeline  System. 

The  refinery  (255.000  barrels  per  day: 
480  employees)  is  used  to  produce  fuels 
and  petrochemical  feedstocks.  Fuels 
produced  include  gasoline,  diesel  fuel, 
jet  fuel,  and  fuel  oil.  Petrochemical 
feedstocks  include  isobutane,  propane 
and  propylene.  Refinery  by-products 
include  sulfur,  petroleum  coke  and 
asphalt.  All  of  the  crude  oil  (some  75 
percent  of  inputs)  and  some  feedstocks 
and  motor  fuel  blendstocks  used  by  the 
refinery  are  sourced  from  abroad. 
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Zone  procedures  would  exempt  the 
refinery  from  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
finished  product  duty  rate 
(nonprivileged  foreign  status — NPF)  on 
certain  petrochemical  feedstocks  and 
refinery  by-products  (duty-free).  The 
duty  on  crude  oil  ranges  from  5.25c  to 
lO.Sc/barrel.  Marathon  indicates  that 
some  of  the  NPF  finished  products 
might  be  used  as  fuel  in  the  refining 
process.  The  application  indicates  that  . . 
the  savings  from  zone  procedures  would 
help  improve  the  refinery's 
international  competitiveness. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808. 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Boards  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  March  27,  1995.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  April  10.  1995). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce  District 

Office,  Hale  Boggs  Federal  Building, 

501  Magazine  Street,  Room  1043,  New 

Orleans,  LA  70130. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board.  Room 

3716  US.  Department  of  Commerce, 

14th  &  Pennsylvania  Avenue,  N\V.. 

Washington.  DC  20230. 

Dated:  January  17, 1995 
John  J.  Da  Ponte.  Jr.. 

Executive  Secretary. 

iFR  Doc.  95-1758  Filed  1-2.3-95;  8:45  ami 

BILUNG  CODE  35tO-OS-P 


International  Trade  Administration 
[A-68&-814J 

Polyethylene  Terephthalate  Film, 
Sheet,  and  Strip  from  Japan; 
Preliminary  Results  and  Termination, 
In  Part,  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results 
and  termination,  in  part,  of 


Antidumping  Duty  Administrative 
Review. 

SUMMARY:  In  response  to  requests  from 
one  respondent  and  one  U.S.  producer, 
the  Department  of  Commerce  (the 
Department)  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on 
polyethylene  terephthalate  film,  sheet, 
and  strip  (PET  film)  from  Japan.  The 
review  covers  two  manufacturers/ 
exporters  of  this  merchandise  to  the 
United  States,  Toray  Industries,  Inc. 
(Toray).  and  Teijin,  Ltd.  (Teijin),  and  the 
period  June  1, 1992  through  May  31, 
1993.  We  are  now  terminating  this 
review,  in  part,  with  respect  to  a  third 
company,  Diafoil  Co..  Ltd.  (Diafoil). 

We  have  preliminarily  determined 
that  sales  have  been  made  below  the 
foreign  market  value  (FMV).  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  U.S.  Customs  to  assess 
antidumping  duties  equal  to  the 
difference  between  the  United  States 
price  (USP)  and  FMV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  January  24, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  N.  DuBois  or  Thomas  F.  Futtner. 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230,  telephone:  (202)  482-6312/ 
3814. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  7, 1993.  the  Department 
published  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  (58 
FR  31941)  of  the  antidumping  duty 
order  on  PET  film  (56  FR  25660.  June 
5.  1991).  On  June  30,  1993,  one 
respondent,  Toray,  requested  an 
administrative  review  and  one  U.S. 
producer,  Toray  Plastics  America  (TPA), 
requested  an  administrative  review  for 
two  other  Japanese  manufacturers/ 
exporters  of  PET  film,  Teijin  and 
Diafoil.  We  initiated  the  review, 
covering  June  1. 1992,  through  May  31, 
1993,  on  July  21,  1993  (58  FR  3900"7). 

Termination  in  Part 

On  February  4,  1994,  TPA  withdrew 
its  request  for  review  and  requested  that 
the  Department  terminate  this  review,  in 
part,  with  respect  to  Diafoil.  Section  19 
CFR  353.22(a)(5)  of  the  Department's 
regulations  stipulates  that  the  Secretary 
may  permit  a  party  that  requests  a 
review  to  withdraw  th*;  request  not  later 


than  90  days  after  the  date  of 
publication  of  the  notice  of  initiation  of 
the  requested  review.  This  regulation 
also  provides  that  the  Secretary  may 
extend  the  time  limit  for  withdrawal  of 
a  request  if  it  is  reasonable  to  do  so. 
Because  no  other  interested  party  has 
requested  an  administrative  review  of 
Diafoil  for  this  period,  we  are  waiving 
the  90-day  requirement  in  section  19 
CFR  353.22(a)(5)  and  terminating  this 
review,  in  part,  with  respect  to  Diafoil. 
The  Department  has  now  conducted  the 
review  of  the  two  remaining  companies 
in  accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  all  gauges  of  raw, 
pretreated,  or  primed  PET  film,  sheet, 
and  strip,  vvhether  extruded  or  co- 
extruded.  The  films  excluded  from  the 
scope  of  this  order  are  metallized  films 
and  other  finished  films  that  have  had 
at  least  one  of  their  surfaces  modified  by 
the  application  of  performance- 
enhancing  resin  or  inorganic  layer  more 
than  0.00001  inches  (0.254  micrometers) 
thick.  Roller  transport  cleaning  film 
which  has  at  least  one  of  its  surfaces 
modified  by  the  application  of  0.5 
micrometers  of  SBR  latex  has  also  been 
ruled  as  not  within  the  scope  of  the 
order. 

PET  film  is  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  subheading  3920.62.00.00.  The 
HTS  subheading  is  provided  for 
convenience  and  for  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  review  covers  two  Japanese 
manufacturers/exporters  of  this 
merchandise  to  the  United  States  and 
the  period  June  1. 1992,  through  May 
31.  1993. 

United  States  Price  (USP) 

We  calculated  the  USP  based  on 
purchase  price,  for  both  Toray  and 
■Peijin  as  all  U.S.  sales  were  made  to 
unrelated  parties  prior  to  importation 
into  the  United  States,  in  accordance 
with  section  772(b)  of  the  Act. 

For  both  Toray  and  Teijin.  we 
calculated  purchase  price  based  on  f.o.b. 
Japanese  port  or  delivered  U.S. 
customer  prices.  We  also  made 
deductions,  where  appropriate,  for  price 
adjustments  (rebates)  for  the  costs  of     ^ 
foreign  inland  freight  and  insurance, 
bank  charges,  containerization. 
warehousing,  commissions,  credit 
insurance,  inventory  carrying  charges, 
other  expenses,  compensation  for  credit 
expense,  foreign  brokerage  and 
handling,  ocean  freight,  marine 
insurance,  U.S.  duty,  harbor  and  U.S. 


Customs  user  fees,  U.S.  brokerage  and 
handling,  and  U.S.  inland  freight  and 
insurance  in  accordance  with  section 
772(d)(2)  of  the  Act. 

In  addition,  we  adjusted  USP  for  taxes 
in  accordance  with  our  practice 
outlined  in  Siliconmagnanese  from 
Venezuela,  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value,  59  FR 
31204,  fune  17.  1994. 

No  other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  PET  film  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV.  we  compared  the 
volume  of  home  market  sales  of  PET 
film  to  the  volume  of  third  country  sales 
of  PET  film,  in  accordance  with  section 
773(a)(1)  of  the  Act.  Each  respondent 
had  a  viable  home  market  with  resp)ect 
to  sales  of  PET  film  made  during  the 
period  of  review  (POR). 

For  both  Toray  and  Teijin,  we  utilized 
annual  weight-averaged  FTvIVs  for 
purposes  of  comparison.  For  Toray.  we 
calculated  annual  FMV's  based  on 
delivered  prices  to  unrelated  customers 
in  the  home  market.  In  accordance  with 
19  CFR  353.45(a)  we  did  not  use  related 
party  sales  because  the  prices  to  related 
parties  were  determined  not  to  be  at 
arras  length.  We  made  deductions, 
where  appropriate,  for  rebates,  and  post- 
sale  inland  freight.  We  deducted  home 
market  packing  cost  and  added  U.S. 
packing  costs. 

For  Teijin,  we  calculated  annual 
FMV's  based  on  delivered  prices  to 
unrelated  and  related  customers  in  the 
home  market. 

These  related  pwrty  sales  were 
determined  to  be  at  arm's  length,  in 
accordance  with  section  353.45(a)  of  our 
regulations.  We  made  deductions, 
where  appropriate,  for  rebates  and  post- 
sale  inland  freight  and  insurance.  We 
deducted  home  market  packing  cost  and 
added  U.S.  packing  costs. 

For  both  Teijin  and  Toray  we  made  a 
difference-in-merchandise  adjustments, 
where  appropriate,  based  on  differences 
in  the  variable  cost  of  manufacture.  For 
both  Toray  and  Teijin,  pursuant  to  19 
CFR  353.56,  we  also  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in  claim 
compensation  expenses,  post-sale 
warehousing  expenses,  credit  expenses 
and  credit  interest  revenue.  Finally,  we 
adjusted  for  Japanese  consumption  taxes 
in  accordance  with  our  decision  in 
Siliconmagnanese  from  Venezuela, 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value,  59  FR  31204,  June 
17,1994. 


No  other  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  margins  e.xist  for  the  period 
June  1,  1992,  through  Mav  31.  1993: 


Manufacturer/producer/exportef 


Toray 
Teijin 


Margin 
percent 


0.33 
7.18 


De  minimis. 

Case  briefs  and/or  written  comments 
from  interested  parties  may  be 
submitted  no  later  than  30  days  after  the 
date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttals  to  WTitten 
comments,  limited  to  issues  raised  in 
the  case  briefs  and  comments,  may  be 
filed  not  later  than  37  days  after  the  date 
of  publication  of  this  notice. 

Within  10  days  of  the  date  of 
publication  of  this  notice,  interested 
parties  to  this  proceeding  may  request  a 
disclosure  and/or  a  hearing.  The 
hearing,  if  requested,  will  take  place  not 
later  than  44  days  after  publication  of 
this  notice.  Persons  interested  in 
attending  the  hearing  should  contact  the 
Department  for  the  date  and  time  of  the 
hearing. 

The  Department  will  subsequently 
publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  WTitten  comments  or  a 
hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appropriate 
appraisement  instructions  directly  to 
the  Customs  Service  upon  completion  of 
this  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  our  final  results  of  review 
for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  publication  date  of  the  final 
results  of  this  administrative  review,  as 
provided  by  section  751(a)(1)  of  the  Act: 

(1)  The  cash  deposit  rate  for  the 
reviewed  companies  will  be  those  rates 
established  in  the  final  results  of  this 
review,  except  for  rates  which  are  less 
than  0.50  percent  and,  therefore,  de 
minimis,  the  cash  deposit  will  be  zero; 

(2)  The  cash  deposit  rate  for  subject 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review, 
but  covered  in  previous  reviews  or  in 


the  original  LTFV  investigation,  will  be 
based  upon  the  most  recently  published 
rate  in  a  final  result  or  determination  for 
which  the  manufacturer  or  exporter 
received  a  company-specific  rate; 

(3)  The  cash  deposit  rate  for  subject 
merchandise  exported  by  an  exporter 
not  covered  in  this  review,  a  prior 
review,  or  the  original  investigation,  but 
where  the  manufacturer  of  the 
merchandise  has  been  covered  by  this  or 
a  prior  final  results  or  determination, 
will  be  based  upon  the  most  recently 
published  company-specific  rate  for  that 
manufacturer;  and 

(4)  The  cash  deposit  rate  for 
merchandise  exported  by  all  other 
manufacturers  and  exporters,  who  are 
not  covered  by  these  or  any  previous 
administrative  review  conducted  by  the 
Department,  will  be  the  "all  others"  rate 
established  in  the  less  than  fair  value 
investigation. 

On  May  25. 1993.  the  Court  of 
International  Trade  (CIT).  in  Floral 
Trade  Council  v.  United  States.  822 
F.Supp  766,  and  Federal-Mogul 
Corporation  v.  United  States.  839 
F.Supp  864,  decided  that  once  an  "all 
others"  rate  is  established  for  a  ' 
company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that,  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rale  from  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
of  clerical  errors  or  as  a  result  of 
litigation)  in  the  proceeding  governed 
by  antidumping  duty  orders. 

Because  this  proceeding  is  governed 
by  an  antidumping  duty  order,  the  "all 
others"  rate  will  be  6.32  percent,  the 
"all  others"  rate  established  in  the-LTFV 
investigation  (56  FK  25660.  June  5. 
1991). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review, 
termination  in  part,  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the 
Act  and  19  CFR  353.22. 
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Dated:  January  12. 1995 
Paul  L.  loffe, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  95-1759  Filed  1-23-95;  8:45  am) 

8ILUNG  CODE  351»-OS4> 


(&-428-817] 

Certain  Cut-to-Length  Carbon  Steel 
Plate  from  Germany;  Termination  o( 
Countervailing  Duty  Administrative 
Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  termination  of 

countervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  terminating  the 
administrative  review  of  the 
countervailing  duty  order  covering 
certain  cut-to-length  carbon  steel  plate 
from  Germany  initiated  on  September  8, 
1994. 

EFFECTIVE  DATE:  Januarv'  24, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  D'Alauro  or  Richard  Herring, 
Office  of  Counter\'aiIing  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  N\V.,  Washington, 
IX:.  20230;  telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  31.  1994,  AG  der  Dillinger 
Huttenwerke  (Dillinger).  a  German 
manufacturer  and  exporter  of  cut-to- 
length  carbon  steel  plate,  and  its  parent 
company,  DHS-Dillinger  Hutte  Saarstahl 
AG  (DHS),  requested  an  administrative 
review  of  the  countervailing  duty  order 
on  certain  cut-to-length  carbon  steel 
plate  from  Germany  for  the  period 
December  7, 1992.  through  December 
31,  1993.  No  other  interested  party 
requested  a  review.  On  September  8. 
1994.  the  Department  published  a  notice 
initiating  the  administrative  review  for 
that  period  (59  FR  46391).  On  November 
15,  1994,  Dillinger  and  DHS  submitted 
a  timely  withdrawal  of  their  request  for 
n;view.  As  a  result,  pursuant  to  19  CFR 
§  355.22(a)(3).  the  Department  is 
terminating  the  review. 

This  notice  is  published  in 
accordance  with  19  CFR  §  355.22(a)(3). 

Dated:  January  1 1 .  1995. 
loseph  A.  Spelrini, 

Deputy  Assistant  Secretary  fur  Compliance. 
|FR  Doc.  95-1760  Filed  1-23-95;  8:45  ami 
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[C-633-063] 

Certain  Iron-Metal  Castings  From  India 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Review 

AGENCY:  International  Trade 

Administration/Import  Administration. 

Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Countervailing  Duty  Administrative 

Review. 

SUMMARY:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  countervailing  duty  order  on 
certain  iron-metal  castings  from  India 
for  the  period  January  1, 1990  through 
December  31, 1990.  We  preliminarily 
determine  the  net  subsidy  to  be  10.16 
percent  ad  valorem  for  all 
manufacturers  and  exporters  in  India  of 
certain  iron-metal  castings,  except  for 
certain  firms  which  have  significantly 
different  aggregate  benefits.  A  complete 
listing  of  the  net  subsidies  for  these 
firms  can  be  found  in  the  "Preliminary 
Results  of  Review"  section  of  this 
notice.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  January  24.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Copyak  or  Lorenza  Olivas,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230;  telephone: 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  2,  1991,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  (56  FR  49878) 
of  the  countervailing  duty  order  on 
certain  iron-metal  castings  from  India 
(45  FR  68650;  October  16,  1980).  On 
October  23,  1991.  the  Municipal 
Castings  Fair  Trade  Council  and 
individually-named  members,  all  of 
which  are  interested  parties,  requested 
an  administrative  review  of  the  order.  In 
addition,  various  respondent  companies 
submitted  timely  requests  for  review. 
We  initiated  the  review,  covering  the 
period  January  1.  1990  through 
December  31.  1990,  on  November  22. 
1991  (56  FR  58878).  The  Department  is 
now  conducting  this  administrative 
review  in  accordance  with  section 
751  (a)  of  the  Tariff  Act  of  1930  (the  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Indian  manhole  covers 
and  frames,  clean-out  covers  and 
frames,  and  catch  basin  grates  and 


frames.  These  articles  are  commonly 
called  municipal  or  public  works 
castings  and  are  used  for  access  or 
drainage  for  public  utility,  water,  and 
sanitary  systems.  During  the  review 
period,  such  merchandise  was 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
7325.10.0010  and  7325.10.0050.  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  review  period  is  January  1, 1990 
through  December  31, 1990.  This  review 
involves  14  producers/exporters  and  14 
programs. 

Calculation  Methodology  for 
Assessment  and  Deposit  Purposes 
Pursuant  to  Ceramica  Regiomontana, 
Svl.  v.  United  States,  853  F.  Supp.  431 
(CIT  1994),  Commerce  is  required  to 
calculate  a  country-wide  CVD  rate,  i.e., 
the  all-other  rate,  by  "weight  averaging 
the  benefits  received  by  all  companies 
by  their  proportion  of  exports  to  the 
United  States,  inclusive  of  zero  rate 
firms  and  de  minimis  firms."  Therefore, 
we  first  calculated  a  subsidy  rate  for 
each  company  subject  to  the 
administrative  review.  We  then  weight- 
averaged  the  rate  received  by  each 
company  using  as  the  weight  its  share 
of  total  Indian  exports  to  the  United 
States  of  subject  merchandise.  We  then 
summed  the  individual  companies' 
weight-averaged  rates  to  determine  the 
subsidy  rate  from  all  programs 
benefitting  exports  of  subject 
merchandise  to  the  United  States. 

Since  the  country-wide  rate 
calculated  using  this  methodology  was 
above  de  minimis,  as  defined  by  19  CFR 
§  355.7  (1993),  we  proceeded  to  the  next 
step  and  examined  the  net  subsidy  rate 
calculated  for  each  company  to 
determine  whether  individual  < oinpany 
rates  differed  significantly  from  the 
weighted-average  country-wide  rate, 
pursuant  to  19  CFR  §  355.22(d)(3).  Three 
companies  received  significantly 
different  net  subsidy  rates  during  the 
review  period  pursuant  to  19  CFR 
§  355.22(d)(3).  These  companies  are 
treated  separately  for  assessment  and 
cash  deposit  purpo.ses.  All  other 
companies  are  assigned  the  country- 
wide rate. 

Analysis  of  Programs 

1.  Pre-Shipment  Export  Financing 

The  Reser\e  Bank  of  India,  through 
commercial  banks,  provides  pre- 
shipment  financing,  or  "packing  credit." 
to  exporters.  With  these  pre-shipment 
loans,  exporters  may  purchase  raw 
materials  and  packing  materials  based 
on  presentation  of  a  confirmed  order  or 


letter  of  credit.  In  addition,  exf)orters 
may  establish  pre-shipment  credit  bnes 
under  this  program  with  limits 
contingent  upon  the  value  of  expwrts.  In 
prior  administrative  reviews  of  this 
order,  this  program  was  determined  to 
be  countervailable  because  receipt  of  the 
loans  under  this  program  is  contingent 
upon  export  performance  and  the 
interest  rates  were  preferential.  (See, 
e.g..  Final  Results  of  Countervailing 
Duty  Administrative  Review:  Certain 
Iron-Metal  Castings  From  India  (56  FR 
41658:  August  22. 1991)  (1987  Indian 
Castings  Final  Results);  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Certain  Iron-Metal  Castings 
From  India  (56  FR  52515;  October  21. 
1991)  (1988  Indian  Castings  Final 
Results);  and  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Certain  Iron-Metal  Castings 
From  India  (56  FR  52521;  October  21. 
1991)  (1989  Indian  Castings  Final 
Results).)  There  has  been  no  new 
information  or  evidence  of  changed 
circumstances  in  this  review  to  warrant 
reconsideration  of  this  program's 
countervai  lability. 

During  the  review  period,  there  were 
two  types  of  pre-shipment  export 
financing  arrangements.  For  pre- 
shipment  loans  with  p)eriods  of  180  days 
or  less,  the  interest  rate  was  7.5  percent 
per  annum.  For  loans  with  periods 
exceeding  180  days,  the  interest  rate 
was  9.5  percent  per  anniun.  In  either 
case,  a  "penalty"  interest  rate  of  15.5 
percent  was  charged  on  an  unpaid 
balance  from  the  end  of  the  loan  period 
forward. 

In  the  case  of  a  short-term  loan 
provided  by  a  government,  the 
Department  will  use  as  a  benchmark  the 
average  interest  rate  for  an  alternative 
source  of  short-term  financing  in  the 
country  in  question.  In  determining  this 
benchinark,  the  Department  will 
normally  rely  upon  the  predominant 
source  of  short-term  financing  in  the 
cot^ntry  in  question.  (See  Countervailing 
Duties:  \'otice  of  Proposed  Rulemaking 
ami  Request  for  Public  Comments, 
secjtlon  355.44(b)(3){i)  (Proposed  Rules) 
(54  FR  23380;  May  31,  1989). 

The  Government  of  India  classifies 
the|  manufacturers  and  exporters  subject 
to  Ijhis  review  as  small-scale  industries. 
Sirlce  the  interest  rates  on  loans  to 
smell-scale  industries  were  set  by  the 
Reserve  Bank  of  India,  we  u.sed  the 
small-scale  industry  short-term  interest 
rates  published  in  the  Reserve  Bank  of 
India  periodicals  "Report  on  Trend  and 
Progress  in  India:  1989-90"  and 
"Reserve  Bank  of  India  Bulletin  October 
1989  (Supplement)"  to  calculate  a 
benchmark  interest  rate  of  15.08 
pcrrent.  Because  the  Reserve  Bank  of 


India  devised  different  interest  rates  for 
the  latter  months  of  the  review  period, 
this  15.08  percent  benchmark  is  a 
weighted-average  of  the  highest  rate  for 
small-scale  industry  loans  between 
200.000  and  2,500,000  rupees  for  the 
period  January  1  through  September  21. 
1990,  and  the  rate  for  small-scale 
industry  loans  over  50.000  rupees  for 
the  period  September  22  through 
December  31.  1990.  We  compared  this 
benchmark  to  the  interest  rate  charged 
on  pre-shipment  loans  and  found  that 
the  interest  rate  charged  under  this 
program  was  lower  than  the  benchmark. 
The  use  of  this  benchmark  rate  is 
consistent  with  prior  reviews  of  this 
order.  (See  1988  and  1989  Indian 
Castings  Final  Results). 

During  the  review  j)€riod,  12  of  the  14 
respondent  companies  made  pwyments 
on  pre-shipment  export  loans  for 
shipments  of  subject  castings  to  the 
United  States.  While  all  12  of  these 
companies  provided  sjjecific  loan 
information  as  requested  in  our 
questionnaires,  the  submission 
containing  the  pre-shipment  loan 
information  for  Super  Castings  (India) 
Private  Ltd.  was  untimely  and  therefore 
returned.  (See  the  April  21, 1994 
memorandum  titled  Removal  of 
Information  from  the  Administrative 
Record  for  the  1990  Administrative 
Review  of  the  Countervailing  Duty 
Order  on  Certain  Iron-metal  Castings 
from  India,  on  file  in  the  public  file  of 
the  Central  Records  Unit.  Room  B-099.) 
To  calculate  the  benefit  from  these  loans 
to  the  other  11  companies,  we  compared 
the  actual  interest  each  companv  paid 
during  the  review  period  with  the 
interest  that  would  have  been  paid  on 
these  loans  using  the  benchmark  rate  of 
15.08  percent.  The  difference  is  the 
benefit.  We  divided  the  benefit  by  either 
total  exports  or  total  exports  of  subject 
merchandise  to  the  United  States, 
depending  on  how  the  pre-shipment 
financing  was  reported.  That  is.  if  a 
company  was  able  to  segregate  pre- 
shipment  loans  applicable  to  subject 
merchandise  exported  to  the  United 
States,  we  divided  the  benefit  derived 
from  only  those  loans  by  total  exports  of 
subject  merchandise  to  the  United 
States.  If  a  firm  reported  aggregate  pre- 
shipment  financing,  we  divided  the 
benefit  from  all  pre-shipment  loans  In- 
total  exports.  For  Super  Castings  (India) 
Private  Ltd.,  we  used  the  highest 
individual  company  benefit  rate  from 
this  program  as  best  information 
available.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
from  this  program  to  be  1.11  percent  ad 
valorem  for  all  manufacturers  and 
exporters  in  India  of  certain  iron-metal 


castings,  except  for  those  firms  listed 
below  which  have  significantly  different 
aggregate  benefits.  The  net  subsidies  for 
those  firms  arc  as  follows: 


Manufacturer/exportef 


Nandikestwari  Iron  Foundary  

Overseas  Iron  Foundry  Pvt.  Ltd  

Sitaram  Madhogarhia  &  Sons  Pvt. 
Ud 


Ne(sut> 
sidy 
(per- 
cent) 


0.00 
5.27 

0.41 


2.  Post-Shipment  Export  Financing 

The  Resene  Bank  of  India,  through 
commercial  banks,  provides  post- 
shipment  loans  to  exporters  upon 
presentation  of  export  documents.  Post- 
shipment  financing  also  includes  bank 
discounting  of  foreign  customer 
receivibles.  As  with  pre-shipment 
financing,  exporters  may  establish  post- 
shipment  credit  lines  with  their 
commercial  banks.  In  general,  post- 
shipment  loans  are  granted  for  a  period 
of  up  to  180  days.  In  prior 
administrative  reviews  of  this  order,  this 
program  was  deferminod  to  be 
countervailable  because  receipt  r)f  the 
loans  under  this  program  is  contingent 
upon  export  performance  and  the 
interest  rates  were  preferr^ntial.  (Sf^ 
1988  and  1989  Indian  Castings  Final 
Results)  There  has  been  no  new 
information  or  evidence  of  changed 
circumstances  in  this  review  to  werrant 
reconsideration  of  this  program's 
countervai  lability.  The  interest  rale  for 
post-shipment  financing  was  8.65 
percent  during  the  review  period.  For 
reasons  staled  above  for  pre-shipment 
financing,  we  are  using  15.08  percent  as 
our  short-term  interest  rate  benchmark. 

During  the  review  period.  12  of  the  14 
respondent  companies  made  payments 
on  post-shipment  expo.n  loans  for 
shipments  of  subject  castings  to  the 
United  States.  Only  11  of  those  12 
companies,  however,  provided  specific 
loan  information  as  requested  in  our 
qu(?stionnaires.  Super  Castings  (India) 
Private  Ltd.  stated  in  its  response  to  our 
original  questionnaire  that  its 
information  about  its  post-shipment 
loans  was  forthcoming;  despite  another 
request  for  the  information  in  our    ** 
supplemental  questionnaire,  the 
company  never  submitted  it.  To 
calculate  the  lienefit  from,  these  loans  to 
the  other  11  companies,  we  followed  the 
same  short-term  loan  methodolopv 
discussed  above  for  pro-shipment 
financing.  We  divided  the  benefit  by 
either  total  exports  or  exports  of  subject 
merchandise  to  the  I'nifed  States, 
depending  on  whctht-r  the  company  was 
able  to  segregate  the  post-.shipment 
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financing  on  the  basis  of  destination  of 
thp  *»xnorted  good.  For  the  company  that 
(lid  not  submit  specific  loan 
information,  we  used  the  highest 
individual  company  benefit  rate  from 
this  program  as  best  information 
available.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
from  this  program  to  be  1.49  percent  ad 
valorem  for  ail  manufacturers  and 
exporters  in  India  of  certain  iron-metal 
castings,  except  for  those  firms  listed 
below  which  have  significantly  different 
aggregate  benefits.  The  net  subsidies  for 
those  firms  are  as  follows: 


Manufacturer/exporter 


Nandikeshwari  Iron  Foundry  

Overseas  Iron  Foundry  Pvt.  Ltd  

Sitaram  Madhogarhia  &  Sons  Pvt. 
Ltd  


Net  sub- 
sidy 
(per- 
cent) 


0.00 
2.83 

1.85 


3.  Income  Tax  Deductions  Under 
Section  80HHC 

Under  section  80HHC  of  the  hicome 
Tax  Act,  the  Government  of  India  allows 
exporters  to  deduct  from  taxable  income 
profits  derived  from  the  export  of  goods 
and  merchandise.  In  prior 
administrative  reviews  of  this  order,  this 
program  has  been  determined  to  be 
t:ountervailable  because  receipt  of 
benefits  under  this  program  is 
contingent  upon  export  performance. 
{See  1988  and  1989  Indian  Castings 
Final  Resuh».)  There  has  been  no  new 
information  or  evidence  of  changed 
circumstances  in  this  review  to  warrant 
reconsideration  of  this  program's 
countervailability. 

To  calculate  the  benefit  to  each 
company,  we  subtracted  the  total 
amount  of  income  tax  the  company 
actually  paid  during  the  review  period 
from  the  amount  of  tax  the  company 
would  have  paid  during  tht;  reviiw 
period  had  if  not  claimed  any 
deductions  under  section  80HHC.  We 
then  divided  this  difference  by  the  value 
of  the  company's  total  exports.  On  this 
basis,  we  preliminarily  determine  the 
net  subsidy  from  this  program  to  be  2.59 
percent  ad  valorem  for  all 
manufacturers  and  exporters  in  India  of 
certain  iron-metal  castings,  e.xcept  for 
those  firms  listed  below  which  have 
significantly  different  aggregate  benefits. 
The  net  subsidies  for  tho.se  firms  are  as 
follows: 


Manufacturer/exporter 


Nandikeshwari  Iron  Foundry 


Net  suth 
sidy 
(per- 
cent) 


0.05 


Manufacturer/exporter 


Overseas  Iron  Foundry  Pvt.  Ltd  

Sitaram  Madtiogarhia  &  Sons  Pvt. 
Ltd  


Net  sub- 
sidy 
(per- 
cent) 


6.18 
15.82 


4.  Cash  Compensatory  Support  (CCS) 
Program 

In  1966,  the  Government  of  India 
established  the  CCS  program  which 
provides  a  cumulative  tax  rebate  paid 
upon  export  and  is  calculated  as 
percentage  of  the  f.o.b.  invoice  price. 
VVe  verified  that  the  rebate  rate  for 
exports  of  castings  was  se\,  at  a 
maximiun  of  five  percent  for  the  review 
period. 

As  stated  in  §  355.44(i)(4)(ii)  of  the 
Proposed  Rules  (54  FR  23382),  the 
Department  will  find  that  the  entire 
amount  of  any  such  rebate  is 
countervailable  unless  the  following 
conditions  are  met:  (1)  The  program 
operates  for  the  purpose  of  rebating 
prior  stage  cumulative  indirect  taxes 
and/or  import  charges:  (2)  the 
government  accurately  ascertained  the 
level  of  the  rebate;  and  (3)  the 
government  reexamines  its  schedules 
periodically  to  reflect  the  amount  of 
actual  indirect  taxes  and/or  import 
charges  paid.  In  prior  administrative 
reviews  of  this  order,  the  Department 
determined  that  these  conditions  have 
been  met,  and,  as  such,  the  entire 
amount  of  the  rebate  has  not  been 
countervailed  (see.  e.g..  the  1989  Indian 
Castings  Final  Results). 

However,  once  a  rebate  program 
meets  this  threshold,  the  Department 
must  still  determine  in  each  case 
whether  there  is  an  overrebate:  that  is, 
the  Department  must  still  analyze 
whether  the  rebate  for  the  subject 
merchandise  exceeds  the  total  amount 
of  indirect  ta.xes  and  import  duties 
borne  by  inputs  that  are  physically 
incorporated  into  the  exported  product. 
If  the  rebate  exceeds  the  amount  of 
allowable  indirect  taxes  and  import 
duties,  the  Department  will,  pursuant  to 
§  355.44(i){4)(i)  of  the  Proposed  Rules. 
find  a  countervailable  benefit  equal  to 
the  difference  between  the  rebate  rate 
and  the  allowable  rate  determined  by 
the  Department  [i.e.,  the  overrebate). 

Since  the  last  completed  review  of 
this  order,  the  Indian  manufacturers  of 
castings  have  moved  from  domestic  pig 
iron  to  imported  pig  iron  as  the  basic 
raw  material  used  in  the  production  of 
exports  destined  for  the  U.S.  market.  In 
this  review,  the  manufacturers 
presented  a  tax  incidence  calculation 
ba.sed  on  the  Indian  government's  rebate 
system  on  castings.  The  companies  also 


provided  infonnation  on  the  taxes  paid. 
Based  on  our  examination  of  the 
indirect  tax  incidence  on  inputs  of 
castings,  we  preliminarily  determine 
that  two  items  listed  as  taxes,  the  port 
tax  and  harbor  tax  (incurred  with 
respect  to  imported  pig  iron),  were 
charges  for  services  rather  than  indirect 
taxes.  At  verification,  the  information 
we  examined  shows  that  the  port  tax 
included  in  the  indirect  tax  incidence  is 
a  wharfage  charge.  The  documentation 
submitted  at  verification  on  the  harbor 
tax  indicates  that  this  item  included 
berthage,  port  dues,  pilotage,  and 
towing  charges.  (See  February  25,  1994 
report  titled  Verification  of  Information 
Submitted  by  RSI  India  Pvt.  Ltd.  for  the 
1990  Administrative  Review  of  the 
Counten'ailing  Duty  Order  on  Certain 
Iron-Metal  Castings  from  India  which  is 
on  file  in  the  Central  Records  Unit 
(room  B099  of  the  Main  Commerce 
Building).) 

Since  the  information  we  verified  was 
at  the  company  level,  we  afforded  the 
Government  of  India  the  opportunity  to 
provide  information  which 
demonstrates  that  the  port  and  harbor 
collections  discussed  above  were 
actually  indirect  taxes  rather  than 
charges  for  services  and.  if  so.  that  they 
were  accurately  reflected  in  the  rebate 
rate  authorized  for  subject  castings.  VVe 
received  a  response  from  the 
Government  of  India  on  April  25. 1994. 
The  information  provided  did  not 
demonstrate  that  these  charges,  which 
/  were  used  in  the  calculation  of  tax 
incidence,  are  indirect  taxes  or  fiscal 
charges.  Therefore,  we  determine  that 
the  charges  for  wharfage,  berthage, 
pilotage,  and  towage  are  service  charges 
rather  than  import  charges.  For  further 
discussion  of  this  analysis,  see  the  May 
26,  1994  briefing  paper  titled  Cash 
Compensatory  Support  (CCS)  Program 
which  is  on  file  in  the  Central  Records 
Unit  (room  B009  of  the  Main  Commerce 
Building). 

Because  these  claimed  charges  on  the 
physically  incorporated  items  are 
service  charges  rather  than  in(i<rtct 
taxes  or  import  charges,  we  have 
preliminarily  disallowed  these  items  in 
the  calculation  of  the  indirect  tax 
incidence.  Therefore,  we  recalculated 
the  indirect  tax  incidence  incurred  on 
the  items  physically  incorporated  in  the 
manufacture  of  castings.  We  then 
compared  that  recalculated  tax 
incidence  rate  to  the  rebates  authorized 
on  castings  exports  under  the  CCS 
program.  Based  on  this  comparison,  we 
preliminarily  determine  that  this 
program  provides  an  overrebate  of 
indirect  ta.xes.  The  amount  of  the 
overrebate  is  a  countervailable  benefit 
provided  to  exporters  of  the  subject 


castings.  On  this  basis,  we  preliminarily 
determine  the  net  subsidy  from  this 
program  to  be  4.24  percent  ad  valorem 
for  all  manufacturers  and  exporters  in 
India  of  certain  iron-metal  castings. 

On  February  1, 1991,  manufacturers 
and  exporters  of  castings  agreed  to  stop 
applying  for  CCS  rebates  on  exports  of 
the  subject  castings  to  the  United  States. 
We  also  verified  that  the  Government  of 
India  terminated  the  program  effective 
July  3,  1991.  However,  exporters  have 
two  years  in  which  to  file  applications 
(or  CCS  rebates  for  exports  made  prior 
to  July  3, 1991.  To  ascertain  whether 
castings  exporters  received  any  residual 
benefits  from  this  terminated  program, 
we  reviewed  the  companies'  accounting 
ledgers  through  September  1993  (the 
time  of  our  verification).  We  found  no 
evidence  of  any  application  for  or 
receipt  of  residual  benefits  under  this 
program  as  of  that  date,  which  exceeded 
the  two  year  period  following  the 
termination  of  the  program  during 
which  castings  exporters  could  file  CCS 
applications.  Therefore,  we  plan  not  to 
include  the  subsidy  conferred  by  this 
program  in  the  cash  deposit  rate  to  be 
established  in  the  final  results  of  this 
review.  (See  section  355.50(a)  of  the 
Proposed  Rules.) 

$,  The  Sale  of  Import  Licenses 

JThe  GOI  allows  companies  to  transfer 
certain  types  of  import  licenses  to  other 
companies  in  India.  During  the  review 
period,  castings  manufacturers/ 
exporters  sold  additional  licenses  and 
replenishment  licenses.  Because  the 
companies  received  these  licenses  based 
on  their  status  as  exporters,  we 
preliminarily  determine  that  the  sale  of 
these  licenses  is  countervailable.  See  the 
1988  and  1989  Indian  Castings  Final 
Results.  There  has  been  no  new 
information  or  evidence  of  changed 
circumstances  in  this  review  to  warrant 
reconsideration  of  this  program's 
countervailabiHty. 

A  company  receives  an  additional 
license  based  on  its  total  export  earnings 
from  the  previous  year.  Therefore,  we 
calculated  the  subsidy  by  dividing  the 
total  amount  of  proceeds  a  company 
received  from  sales  of  additional 
licenses  by  the  total  value  of  its  exports 
of  all  products  to  all  markets. 

A  company  receives  replenishment 
licenses  based  on  individual  export 
shipments.  Therefore,  we  calculated  the 
subsidy  by  dividing  the  amount  of 
proceeds  a  company  received  from  sales 
of  replenishment  licenses  that  was 
attributable  to  shipments  of  subject 
castings  to  the  United  States  by  the  total 
value  of  the  company's  exports  of 
subject  castings  to  the  United  States. 


/ 


We  preliminarily  determine  the  net 
subsidy  from  sales  of  import  licenses  to 
be  0.45  percent  ad  valorem  for  all 
manufacturers  and  exporters  in  India  of 
certain  iron-metal  castings,  except  for 
those  firms  listed  below  which  have 
significantly  different  aggregate  benefits. 
The  net  subsidies  for  those  firms  are  as 
follows: 


Manufacturer/exporter 

Net  sub- 
sidy 
(per- 
cent) 

Nandikestiwari  Iron  Foundry  

Overseas  Iron  Foundry  Pvt  Ltd 

Sitaram  Madhogarhia  &  Sons  Pvt. 
Ltd  

0.00 
0.00 

000 

6.  Advance  Licenses 

Generally,  a  company  can  receive  an 
advance  license  if  it  has  received  a 
foreign  purchase  order  or  if  it  has  an 
established  history  of  exporting. 
Products  imported  under  an  advance 
license  enter  the  country  duty-free,  and 
companies  importing  under  advance 
licenses  are  obligated  to  export  the 
products  made  using  the  duty-free 
imports.  A  product  imported  under  an 
advance  license  does  not  necessarily 
have  to  be  physically  incorporated  into 
the  exported  product.  The  amount  of 
imports  allowed  under  an  advance 
license  is  closely  linked  to  the  amount 
of  exports  to  be  produced. 

During  the  review  period,  eight  of  the 
respondent  castings  manufacturers/ 
exporters  used  advance  licenses  to 
import  pig  iron,  an  input  which  is 
physically  incorporated  into  the  subject 
iron-metal  castings  exported  to  the 
United  States.  VVe  consider  the  use  of 
advance  licenses  in  this  case  to  be  the 
equivalent  of  a  duty  drawback  program: 
customs  duties  were  not  paid  on 
imported  products  that  were  physically 
incorporated  in  the  subject  castings 
which  were  exported  to  the  United 
States.  See  the  1988  and  1989  Indian 
Castings  Final  Results,  and  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Steel  Wire  Rope  from 
India  (Steel  Wire  Rope).  (56  FR  46293. 
September  11,  1991).  Therefore,  we 
preliminarily  determine  that  the  use  of 
advance  licenses  for  the  importation  of 
pig  iron  is  not  counten,ailable. 

Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  exporters  of  certain  iron-metal 
castings  did  not  apply  for  or  receive 
benefits  under  these  programs  with 
respect  to  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  review  period:  (1)  Market 
Development  Assistance;  (2) 


International  Price  Reimbursement 
Scheme;  (3)  Free  Trade  Zones;  (4) 
Preferential  Freight  Rates;  (5)  100 
Percent  Export-Oriented  Units  Program; 
(6)  Exim  Scrip;  and  (7)  Income  Tax 
Deductions  under  sections  80GGA, 
80HH,  80HHA,  and  801  of  the  Income 
Tax  Act.  Moreover,  we  verified  that  the 
exporters  did  not  purchase  diesel  fuel  at 
a  discount,  and  that  a  program  designed 
to  provide  preferentially  priced  oil  for 
running  generators  was  never  funded. 
This  program  was  abolished  on  April  1, 
1993.  and  we  did  not  find  any  evidence 
of  residual  benefits. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  net  subsidies  exist  for  the 
period  January  1.  1990  through 
December  31.  1990: 


Manutacturer'expofter 


Nandikeshwari  Iron  Foundry  

Overseas  Iron  Foundry  Pvt.  Ltd  

Srtaram  Madhogartna  &  Sons  Pvt 

Ltd  

Country-wide  Alt-ottier  Rate  


Net  sub- 
sidy 
(per- 
cent) 


4.29 
18.52 

22.32 

10.16 


If  the  final  results  of  this  review- 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instrucl  the  Customs  Service  to  assess 
counter\ailing  duties  at  the  above 
percentages  of  the  f.o.b.  invoice  price  on 
shipments  of  the  subject  merchandise 
exported  on  or  after  January  1 .  1990. 
and  on  or  before  December  31,  1990. 

The  Department  also  intends,  as  a 
result  of  the  termination  of  benefits 
attributable  to  the  CCS  program,  to 
instruct  the  Customs  Service  to  collect 
cash  deposits  of  estimated 
countervailing  duties  at  the  following 
rates: 


Manufacturer/expofter 


Nandikeshwari  Iron  Foundry  

Overseas  Iron  Foundry  Pvt.  Ltd  

Sitaram  Madhogarhta  &  Sons  Pvt. 
Ltd  

Country-wide  Alt-other  Cash  De- 
posit Rate 


Net  sub- 
sidy 
(per- 
cent) 


0.05 
14.28 

18.08 

5.92 


The  country-wide  all-other  cash 
deposit  rate  of  5.92  percent  applies  to 
all  but  the  above-listed  companies  on 
shipments  of  this  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
pubHcation  of  the  final  results  of  this 
administrative  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
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methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  date  of  publication  of  this  notice. 
In  accordance  with  19  CFR 
355.38(c)(l)(ii).  interested  parties  may 
submit  written  arguments  in  case  briefs 
on  these  preliminaxy  results  within  30 
days  of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  ser\ed  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs  are  due 
under  19  CFR  355. 38(c). 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
briefs. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
•ofthe  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  Ianuar>-  9, 1995. 
Susan  G.  Esserraan, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  95-1701  Filed  1-23-95:  8:45  am] 

BILLING  CODE  3510-03-P 


(C-533-063] 

Certain  Iron-Metal  Castings  From 
India:  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  International  Trade 

Administration/Import  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Countervailing  Duty  Administrative 

Review. 

SUMMARY:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  countervailing  duty  order  on 
certain  iron-metal  castings  from  India 
for  the  period  January  1, 1991  through 
December  31. 1991.  We  preliminarily 
determine  the  net  subsidy  to  be  5.54 
percent  ad  valorem  for  all 
manufacturers  and  exporters  in  India  of 
certain  iron-metal  castings,  except  for 
certain  firms  which  have  significantly 


different  aggregate  benefits.  A  complete 
listing  of  the  net  subsidies  for  these 
firms  can  be  found  in  the  "Preliminary 
Results  of  Review"  section  of  this 
notice.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  January  24. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorenza  Olivas  or  Alexander  Braier. 
Office  of  Countervailing  Compliance, 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
Washington,  DC..  20230;  telephone: 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  8,  1992,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  (57  FR  46371) 
ofthe  Countervailing  duty  order  on 
certain  iron-metal  castings  from  India 
(45  FR  68650;  October  16.  1980).  On 
October  27. 1992,  the  Municipal 
Castings  Fair  Trade  Council  and 
individually-named  members,  all  of 
which  are  interested  parties,  requested 
an  administrative  review  of  the  order. 
We  initiated  the  review,  covering  the 
period  January  1.  1991  through 
December  31.  1991.  on  November  27. 
1992  (55  FR  56318).  The  Department  is 
now  conducting  this  administrative 
review  in  accordance  with  section 
751(a)  of  the  Tariff  Act  of  1930  (the  Act). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  Indian  manhole  covers 
and  frames,  clean-out  covers  and 
frames,  and  catch  basin  grates  and 
frames.  These  articles  are  commonly 
called  municipal  or  public  works 
castings  and  are  used  for  access  or 
drainage  for  public  utility,  water,  and 
sanitary  systems.  During  the  review 
period,  such  merchandise  was 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
7325.10.0010  and  7325.10.0050.  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  WTitten  description  remains 
dispositive. 

The  review  period  is  January  1.  1991 
through  December  31.  1991.  This  review 
involves  14  producers/exporters  and  12 
programs. 

Calculation  Methodology  for 
Assessment  ^nd  Deposit  Purposes 

Pursuant  to  Ceramica  Regiomontana. 
S.A.  V.  United  States.  853  F.  Supp.  431 
(CIT  1994),  Commerce  is  required  to 
calculate  a  country-wide  CVD  rate,  i.e., 
the  all-other  rate,  by  "weight  averaging 


the  benefits  received  by  all  companies 
by  their  proportion  of  exports  to  the 
United  States,  inclusive  of  zero  rate 
firms  and  de  minimis  firms."  Therefore, 
we  first  calculated  a  subsidy  rate  for 
each  company  subject  to  the 
administrative  review.  We  then  weight- 
averaged  the  rate  received  by  each 
company  using  as  the  weight  its  share 
of  total  Indian  exports  to  the  United 
States  of  subject  merchandise.  We  then 
summed  the  individual  companies' 
weight-averaged  rates  to  determine  the 
subsidy  rate  from  all  programs 
benefitting  exports  of  subject 
merchandise  to  the  United  States. 

Since  the  country-wide  rate 
calculated  using  this  methodology  was 
above  de  minimis,  as  defined  by  19  CFR 
355.7  (1993),  we  proceeded  to  the  next 
step  and  examined  the  net  subsidy  rate 
calculated  for  each  company  to 
determine  whether  individual  company 
rates  differed  significantly  from  the 
weighted-average  countr\-wide  rate, 
pursuant  to  19  CFR  355.22(d)(3).  Three 
companies  (Dinesh  Brothers,  Pvt.  Ltd., 
Super  Castings  (India)  Pvt.  Ltd.,  and 
Kajaria  Iron  Castings  Pvt.  Ltd.)  received 
significantly  different  net  subsidy  rates 
during  the  review  period  pursuant  to  19 
CFR  355.22(d)(3).  These  companies  are 
treated  separately  for  assessment  and 
cash  deposit  purposes.  All  other 
companies  are  assigned  the  country- 
wide rate. 


Analysis  of  Programs 

1.  Pre-Shipment  Export  Financing 

The  Reserve  Bank  of  India,  through 
commercial  banks,  provides  pre- 
shipment  financing,  or  "packing  credit." 
to  exporters.  With  these  pre-shipment 
loans,  exporters  may  purchase  raw 
materials  and  packing  materials  based 
on  presentation  of  a  confirmed  order  or 
letter  of  credit.  In  addition,  exporters 
may  establish  pre-shipment  credit  lines 
under  this  program  with  limits 
contingent  upon  tlie  value  of  exports.  In 
general,  the  loans  are  granted  for  a 
period  of  up  tO  180  days.  In  pr.or 
administrative  reviews  of  this  order,  this 
program  was  determined  to  be 
countervailable  because  receipt  of  the 
loans  under  this  program  is  contingent 
upon  export  performance  and  the 
interest  rates  were  preferential.  (See  e.g., 
Final  Results  of  Counten'ailing  Duty 
Administrative  Review:  Certain  Iron- 
Metal  Castings  From  India  (56  FR 
41658;  (August  22,  1991)  (1987  Indian 
Castings  Final  Results);  Final  Results  of 
Counten'ailing  Duty  Administrative 
Review:  Certain  Iron-Metal  Castings 
From  India  (56  FR  52515;  October  21, 
1991)  (1988  Indian  Castings  Final 
Results):  and  Final  Results  of 


Counten-ailing  Duty  Administrative 
Re\iew:  Certain  Iron-Metal  Castings 
From  India  (56  FR  52521;  October  21, 
1991)  (1989  Indian  Castings  Final 
Results).)  There  has  been  no  new 
information  or  evidence  of  changed 
circumstances  in  this  review  to  warrant 
Reconsideration  of  this  program's 
countervailability.  During  the  review 
period,  the  rate  of  interest  charged  on 
pre-shipment  export  loans  ranged  from 
7.50  to  17  percent,  depending  on  the 
length  and  date  of  the  loan. 

In  the  case  of  a  short-term  loan 
provided  by  a  goverrunent.  the 
Department  uses  the  average  interest 
rate  for  an  alternative  source  of  short- 
term  financing  in  the  country  in 
auestion  as  a  benchmark.  In 
etermining  this  benchmark,  the 
Department  relies  upon  the 
predominant  source  of  short-term 
financing  in  the  country  in  question. 
[See  Countervailing  Duties:  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments,  §355. 44(b)(3)(i) 
{Proposed  Rules)  (54  FR  23380;  Mav  31, 
1989). 

The  Goveriiment  of  India  (GOI) 
classifies  the  companies  under  review 
as  small-scale  industry  companies. 
Therefore,  we  used  the  small-scale 
industry  short-term  interest  rates 
published  in  the  Reserve  Bank  of  India 
periodicals  Reserve  Bank  of  India 
Report  on  Trend  and  Progress  of 
Banking  in  India:  1990-91  (Appendix  II) 
and  Reserve  Bank  of  India  Annual 
Report  1991-92  that  were  submitted  by 
the  GOI.  These  publications  provided  us 
with  the  actual  short-term  small-scale 
industry  interest  rate  of  14  percent  for 
loans  through  October  8.  1991.  Since 
they  provided  only  minimum  interest 
rates  for  October  9,  1991  through 
December  31, 1991,  we  used  the 
International  Monetary  Fund 
pjublication  International  Financial 
Statistics  (IFS)  for  the  remainder  of  the 
year.  The  IFS  reported  that  the  short- 
term  interest  rate  in  India  for  the  period 
October  9, 1991  through  December  31, 
1B91  was  20  percent.  Therefore,  we 
weight-averaged  these  two  rates  based 
on  the  number  of  months  ofthe  year 
each  applied,  and  calculated  a 
benchmark  of  15.38  percent  for  this 
review. 

During  the  review  period,  11  of  the  14 
respondent  companies  made  pajTnents 
on  pre-shipment  export  loans  for 
shipments  of  subject  castings  to  the 
United  States.  One  of  these  1 1 
companies,  Super  Castings  (India) 
Private  Ltd.  (Super  Castings),  provided 
aggregate  pre-shipment  loan  and  post- 
shipment  loan  information  in  its 
response  to  our  original  questiormaire. 
We  weie  not  able  to  distinguish  which 


entries  were  pre-shipment  loans  based 
on  the  information  submitted  by  the 
company.  Super  Castings  did  not 
respond  to  a  second  request  for 
information  on  pre-shipment  loans  in 
our  supplemental  questionnaire. 
Therefore,  in  accordance  with  section 
776(c)  ofthe  Act.  we  assumed  as  best 
information  available  (BIA)  that  all 
reported  loans  were  pre-shipment  loans. 
To  calculate  the  benefit  from  the  pre- 
shipment  loans  to  these  eleven 
companies,  we  compared  the  actual 
interest  paid  on  these  loans  during  the 
review  period  with  the  interest  that 
would  have  been  paid  using  the 
benchmark  interest  rate  of  15.38 
percent.  If  the  benchmark  rate  exceeded 
the  program  rate,  the  difference  between 
those  amounts  is  the  benefit.  We  then 
divided  the  benefit  by  either  total 
exports  or  by  total  exports  of  the  subject 
merchandise  to  the  United  States, 
depending  on  how  the  pre-shipment 
financing  was  reported.  That  is.  if  a 
company  was  able  to  segregate  pre- 
shipment  financing  applicable  to  subject 
merchandise  exported  to  the  United 
States,  we  divided  the  benefit  derived 
from  only  those  loans  by  total  exports  of 
subject  merchandise  to  the  United 
States.  If  a  firm  was  unable  to  segregate 
pre-shipment  financing,  we  divided  the 
benefit  from  all  pre-shipment  loans  bv 
total  exports.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
from  this  program  to  be  one  percent  ad 
valorem  for  all  manufacturers  and 
exporters  in  India  of  certain  iron-metal 
castings,  except  for  those  firms  listed 
below  which  have  significantly  different 
aggregate  benefits.  The  net  subsidy  for 
those  firms  is  as  follows: 


Manufacturer/exporter 


Dinesh  Brothers,  Pvt.  Ltd  

Super  Castings  (India)  Pvt.  Ltd 
Kajaria  Iron  Castings  Pvt.  Ltd  .. 


Net  subsidy 
(percent) 


0.00 

23.00 

0.68 


2.  Post-Shipment  Export  Financing 

The  Reser\e  Bank  of  India,  through 
commercial  banks,  provides  post- 
shipment  loans  to  exporters  upon 
presentation  of  export  documents.  Post- 
shipment  financing  also  includes  bank 
discounting  of  foreign  customer 
receivables.  As  with  pre-shipment 
financing,  exporters  may  establish  post- 
shipment  credit  lines  with  their 
commercial  banks.  In  general,  post- 
shipment  loans  are  granted  for  a  period 
of  up  to  180  days.  The  interest  rate  for 
post-shipment  financing  was  8.65 
percent  during  the  review  period. 

In  prior  administrative  reviews  of  this 
order,  this  program  was  determined  to 
be  countervailable  because  receipt  ofthe 


loans  under  this  program  is  contingent 
upon  export  performance  and  the 
interest  rates  were  preferential.  (See  the 
1988  and  1989  Indian  Castings  Final 
Results.)  There  has  been  no  new 
information  or  evidence  of  changed 
circumstances  in  this  review  to  warrant 
reconsideration  of  this  program's 
countervailability.  For  reason's  stated 
above  for  pre-shipment  financing,  we 
are  using  15.38  percent  as  our  short- 
term  interest  rate  benchmark. 

During  the  review  period,  12  of  the  14 
respondent  companies  made  payments 
on  post-shipment  export  loans  for 
shipments  of  subject  castings  to  the 
United  States.  One  of  these  12 
companies.  Super  Castings,  provided 
aggregate  post-shipment  loan  and  pre- 
shipment  loan  information  in  its 
response  to  our  original  questionnaire. 
Our  treatment  of  Super  Castings  is 
described  under  our  analysis  of  pre- 
shipment  financing.  To  calculate  the 
benefit  from  these  loans  to  the  other  11 
companies,  we  followed  the  same  short- 
term  loan  methodology  discussed  above 
for  pre-shipment  financing.  We  divided 
the  benefit  by  either  total  exports  or 
exports  of  the  subject  merchandise  to 
the  United  States,  depending  on 
whether  the  company  was  able  to 
segregate  the  post-shipment  financing 
on  the  basis  of  destination  ofthe 
exported  good.  On  this  basis,  we 
preliminarily  determine  the  net  subsidv 
from  this  program  to  be  0.42  percent  ad 
valorem  for  all  manufacturers  and 
exporters  in  India  of  certain  iron-metal 
castings,  except  for  those  firms  listed 
below  which  have  significantly  different 
aggregate  benefits.  The  net  subsidy  for 
those  firms  is  as  follows: 


Manufacturer/exporter 

Net  subsidy 
(percent) 

Dinesh  Brothers,  Pvt.  Ltd  

Super  Castings  (India)  Pvt.  Ltd 
Kajaria  Iron  Castings  Pvt.  Ltd  .. 

0.00 
0.00 
0.00 

3.  Income  Tax  Deductions  Under 
Section  80HHC 

Under  section  80HHC  ofthe  Income 
Tax  Act,  the  GOI  allows  exporters  to 
deduct  profits  derived  from  the  export 
of  goods  and  merchandise  from  taxable 
income.  In  prior  administrative  reviews 
of  this  order,  this  program  has  been 
determined  to  be  countervailable 
because  receipt  of  benefits  under  this 
program  is  contingent  upon  export 
performance.  (Seethe  1988  and  1989 
Indian  Castings  Final  Results.)  There 
has  been  no  new  information  or 
evidence  of  changed  circumstances  in 
this  review  to  warrant  reconsideration 
of  this  program's  countervailability. 
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To  calculate  the  benefit  to  each 
company,  we  subtracted  the  total 
amount  of  income  tax  the  company 
actually  paid  during  the  review  period 
from  the  amount  of  tax  the  company 
would  have  paid  during  the  review 
period  had  it  not  claimed  any 
deductions  under  section  80HHC.  We 
then  divided  this  difference  by  the  value 
of  the  company's  total  exports.  On  this 
basis,  we  preliminarily  determine  the 
net  subsidy  from  this  program  to  be  1.47 
percent  ad  valorem  for  all 
manufacturers  and  exporters  in  India  of 
certain  iron-metal  castings,  except  for 
those  firms  listed  below  which  have 
significantly  different  aggregate  benefits. 
The  net  subsidy  for  those  firms  is  as 
follows: 


Manufacturer/exporter 

Net  subsidy 
(percent) 

Dinesh  Brothers,  Pvt.  Ltd  

Super  Castings  (India)  Pvt.  Ltd 
Kajaria  Iron  Castings  Pvt.  Ltd  .. 

0.00 
18.75 
15.46 

JMI 


4.  Cash  Compensatory  Support  (CCS) 
Program 

In  1966.  the  GOI  established  the  CCS 
program  which  provides  a  cumulative 
tax  rebate  paid  upon  export  and  is 
calculated  as  a  percentage  of  the  f.o.b. 
invoice  price.  We  verified  that  the 
rebate  rate  for  exports  of  castings  was 
set  at  a  maximum  of  five  percent  for  the 
review  period. 

As  stated  in  §355.44(i)(4)(ii)  of  the 
Proposed  Rules  (54  FR  23382).  the 
Department  will  find  that  the  entire 
amount  of  any  such  rebate  is 
countervailable  unless  the  following 
conditions  are  met:  (1)  The  program 
operates  for  the  purpose  of  rebating 
prior  stage  cumulative  indirect  taxes 
and/or  import  charges;  (2)  the 
government  accurately  ascertained  the 
level  of  the  rebate:  and  (3)  the 
government  reexamines  its  schedules 
periodically  to  reflect  the  amount  of 
actual  indirect  taxes  and/or  import 
charges  paid.  In  prior  administrative 
reviews  of  this  order,  the  Department 
determined  that  these  conditions  have 
been  met,  and,  as  such,  the  entire 
amount  of  the  rebate  has  not  been 
countervailed  [see,  e.g.,  the  1989  Indian 
Castings  Final  Results). 

However,  even  if  a  rebate  program 
meets  on«  of  these  conditions,  the 
Department  must  still  determine  in  each 
case  whether  there  is  an  over-rebate; 
that  is,  the  Department  must  still 
analyze  whether  the  rebate  for  the 
subject  merchandise  exceeds  the  total 
amount  of  indirect  taxes  and  import 
duties  borne  by  inputs  that  are 
physically  incorporated  into  the 
exported  product.  If  the  rebate  exceeds 


the  amount  of  allowable  indirect  taxes 
and  import  duties,  the  Department  will, 
pursuant  to  §355.44(i)(4)(i)  of  the 
Proposed  Rules,  find  a  countervailable 
benefit  equal  to  the  difference  between 
the  rebate  rate  and  the  allowable  rate 
determined  by  the  Department  (i.e..  the 
over-rebate). 

During  this  review  period,  the  Indian 
manufacturers  of  castings  have  replaced 
domestic  pig  iron  with  imported  pig 
iron  as  the  basic  raw  material  used  in 
the  production  of  exports  destined  for 
the  U.S.  market.  Therefore,  the 
manufacturers  presented  a  tax  incidence 
calculation  based  on  the  Indian 
goverrunent's  rebate  system  on  castings. 
The  companies  also  provided 
information  on  the  taxes  paid.  Based  on 
our  examination  of  the  indirect  tax 
incidence  on  inputs  of  castings,  we 
preliminarily  determine  that  two  items 
listed  as  taxes,  the  port  tax  and  harbor 
tax  (incurred  with  respect  to  imported 
pig  iron),  were  charges  for  services 
rather  than  indirect  taxes.  During  the 
verification  of  the  1990  administrative 
review,  the  information  we  examined 
showed  that  the  port  tax  included  in  the 
indirect  tax  incidence  is  a  wharfage 
charge.  The  documentation  submitted  at 
the  1990  verification  on  the  harbor  tax 
indicated  that  this  item  included 
berthage,  port  dues,  pilotage,  and 
towing  charges.  (See  February  25.  1994 
report  titled  Verification  of  Information 
Submitted  by  RSI  India  Pvt.  Ltd.  for  the 
1990  Administrative  Review  of  the 
Countervailing  Duty  Order  on  Certain 
Iron-Metal  Castings  from  India  (public 
version),  which  is  on  file  in  the  Central 
Records  Unit  (room  B099  of  the  Main 
Commerce  Building).) 

We  afforded  the  GOI  the  opportunity 
to  provide  information  to  demonstrate 
that  the  port  and  harbor  collections 
discussed  above  were  actually  indirect 
taxes  rather  than  charges  for  services 
and,  if  so,  that  they  were  accurately 
reflected  in  the  rebate  rate  authorized 
for  subject  castings.  We  received  a 
response  from  the  GOI  on  April  26, 
1994.  The  information  provided  did  not 
demonstrate  that  the  port  tax  and  the 
harbor  tax.  which  were  Osed  in  the 
calculation  of  tax  incidence,  are  indirect 
taxes.  Therefore,  we  determine  that  the 
port  dues  and  the  charges  for  wharfage, 
berthage,  pilotage,  and  towage  are 
ser\'ice  charges  rather  than  import 
charges.  For  further  discussion  of  this 
analysis,  see  the  May  26, 1994  briefing 
paper  titled  Cash  Compensatory 
Support  (CCS)  Program  which  is  on  file 
in  the  Central  Records  Unit  (room  B099 
of  the  Main  Commerce  Building). 

Because  these  two  claimed  charges  on 
the  physically  incorporated  items  are 
service  charges  rather  than  indirect 


taxes  or  import  charges,  we  have 
preliminarily  disallowed  these  items  in 
the  calculation  of  the  indirect  tax 
incidence.  Therefore,  we  recalculated 
the  indirect  tax  incidence  incurred  on 
the  items  physically  incorporated  in  the 
manufacture  of  castings.  VVe  then 
compared  that  recalculated  tax 
incidence  rate  to  the  rebates  authorized 
on  castings  exports  under  the  CCS 
program.  Based  on  this  comparison,  we 
preliminarily  determine  that  this 
program  provides  an  over-rebate  of 
indirect  taxes.  The  amount  of  the  over- 
rebate  is  a  countervailable  benefit 
provided  to  exporters  of  the  subject 
castings. 

We  verified  that  on  February  1, 1991, 
manufacturers  and  exporters  of  castings 
stopped  applying  for  CCS  rebates  on 
exports  of  subject  castings  to  the  United 
States.  Thus,  to  calculate  the  ad  valorem 
benefit  to  each  company  which  applied 
for  CCS  rebates,  we  multiplied  the  over- 
rebate  rate  by  each  company's  exports  of 
subject  castings  to  the  United  States 
during  the  month  of  January,  1991.  We 
then  divided  this  amount  by  each 
company's  total  exports  of  subject 
castings  to  the  United  States  during  the 
period  of  review.  On  this  basis,  we 
preliminarily  determine  the  net  subsidy 
ftx)m  this  program  to  be  0.41  percent  ad 
valorem  for  all  manufacturers  and 
exporters  in  India  of  certain  iron-metal 
castings,  except  for  those  firms  listed 
below  which  have  significantly  different 
aggregate  benefits.  The  net  subsidies  for 
those  firms  are  as  follows: 


Manufacturer/exporter 

Net  subsidy 
(percent) 

Dinesh  Brothers,  Pvt.  Ltd  

Super  Castings  (India)  Pvt.  Ltd 
Kajaria  Iron  Castings  Pvt.  Ltd  .. 

0.00 
0.00 
0.50 

During  the  1990  review,  we  verified 
that  the  GOI  terminated  the  CCS 
program  effective  July  3.  1991.  [See  the 
Verification  of  the  Government  of  India 
(GOI)  Questionnaire  Responses  for  the 
1990  Administrative  Review  of  the 
Counter\'ailing  Duty  Order  on  Certain 
Iron-Metal  Castings  from  India  (public 
version).)  However,  exporters  have  two 
years  in  which  to  file  applications  for 
CCS  rebates  for  exports  made  prior  to 
July  3,  1991.  To  ascertain  whether 
castings  exporters  received  any  residual 
benefits  from  this  terminated  program, 
we  reviewed  the  companies'  accounting 
ledgers  through  September  1993  (the 
time  of  our  1990  verification)  (see 
verification  report,  Id).  VVe  found  no 
evidence  of  any  applications  for  or 
receipts  of  residual  benefits  under  this 
program  as  of  that  date,  which  exceeded 
the  two  year  period  following  the 


termination  of  the  program,  during 
which  castings  exporters  could  file  CCS 
applications.  Therefore,  we  plan  not  to 
include  the  subsidy  conferred  by  this 
program  in  the  cash  deposit  rate  to  be 
established  in  the  final  results  of  this 
review.  (See  §355. 50(a)  of  the  Proposed 
Rules.) 

5.  The  Sale  of  Import  Licenses 

The  CJOl  allows  companies  to  transfer 
certain  types  of  import  licenses  to  other 
companies  in  India.  During  the  review 
period,  castings  manufacturers/ 
exporters  sold  additional  hcenses  and 
replenishment  licenses.  Because  the 
companies  received  these  licenses  based 
on  their  status  as  exporters,  we 
preliminarily  determine  that  the  sale  of 
these  licenses  is  countervailable.  See  the 
1988  and  1989  Indian  Castings  Final 
Results.  There  has  been  no  new 
information  or  evidence  of  changed 
circumstances  in  this  review  to  warrant 
reconsideration  of  this  program's 
countervailability. 

A  company  receives  an  additional 
license  based  on  its  total  export  earnings 
from  the  previous  year.  Therefore,  we 
calculated  the  subsidy  by  dividing  the 
total  amount  of  proceeds  a  company 
received  from  sales  of  additional 
licenses  by  the  total  value  of  its  exports 
of  all  products  to  all  markets. 

A  company  receives  replenishment 
licenses  based  on  individual  export 
shipments.  Therefore,  we  calculated  tlie 
subsidy  by  dividing  the  amount  of 
proceeds  a  company  received  from  sales 
of  replenishment  licenses  that  was 
attributable  to  shipments  of  subject 
castings  to  the  United  States  by  the  total 
value  of  the  company's  exports  of 
subject  castings  to  the  United  States. 

We  prehminarily  determine  the  net 
subsitfy  from  the  sale  of  all  import 
licenses  to  be  0.18  percent  ad  valorem 
for  all  manufactures  and  exporters  in 
India  of  certain  iron-metal  castings, 
except  for  those  firms  listed  below 
which  have  significantly  different 
aggregate  benefits.  The  net  subsidies  for 
those  firms  are  as  follows: 


Manufacturer/exporter 

Net  subsidy 
(percent) 

Dinesh  Brothers,  Pvt.  Ltd  

Super  Castings  (India)  Pvt.  Ltd 
Kajaria  Iron  Castings  Pvt.  Ltd  .. 

0.00 
0.00 
0.00 

6.  Advance  Licenses 

Generally,  a  company  can  receive  an 
advarice  license  if  it  has  received  a 
foreign  purchase  order  or  if  it  has  an 
estabhshed  history  of  exporting. 
Products  imported  under  an  advance 
license  enter  the  country  duty-free,  and 
companies  importing  under  advance 


licenses  are  obligated  to  export  the 
products  made  using  the  duty-free 
imports.  A  product  imported  under  an 
advance  license  does  not  necessarily 
have  to  be  physically  incorporated  into 
the  exported  product.  The  amount  of 
imports  allowed  under  an  advance 
hcense  is  closely  linked  to  the  amount 
of  exports  to  be  produced. 

During  the  review  period,  eight  of  the 
respondent  castings  manufacturers/ 
exporters  used  advance  licenses  to 
import  pig  iron,  an  input  which  is 
physically  incorporated  into  the  subject 
iron-metal  castings  exported  to  the 
United  States.  We  consider  the  use  of 
advance  licenses  in  this  case  to  be  the 
equivalent  of  a  duty  drawback  program: 
Customs  duties  were  not  paid  on 
imported  products  that  were  physically 
incorporated  in  the  subject  castings 
which  were  exported  to  the  United 
States.  See  the  1988  and  1989  Indian 
Castings  Final  Results,  and  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Steel  Wire  Rope  from 
India  [Steel  Wire  Rope),[56  FR  46293. 
September  11. 1991).  Therefore,  we 
preliminarily  determine  that  the  use  of 
advance  licenses  for  the  importation  of 
pig  iron  is  not  counter\ailable. 

Other  Programs 

VVe  also  examined  the  following 
programs  and  preliminarily  determine 
that  exporters  of  certain  iron-metal 
castings  did  not  apply  for  or  receive 
benefits  under  these  programs  with 
respect  to  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  review  period:  (1)  Market 
Development  Assistance;  (2)  the 
International  Price  Reimbursement 
Scheme;  (3)  Free  Trade  Zones;  (4) 
Preferential  Freight  Rates;  (5)  a 
Preferentiel  Diesel  Fuel  Program;  and  (6) 
the  100  Percent  Export-Oriented  Units 
Program. 

VVe  also  determined  that  exporters  did 
not  apply  for  or  receive  benefits  from  a 
seventh  program,  called  Exim  Script. 
This  program  was  introduced  on  July  4, 
1991  to  replace  the  replenishment 
license.  The  Exim  Scrip  program  was 
terminated  on  March  1, 1992. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  net  subsidies  exist  for  the 
period  January  1.  1991  through 
December  31,  1991: 


Manufacturer/exporter 

Net  subsidy 
(percent) 

Dinesh  Brothers,  Pvt.  Ltd  

Super  Castings  (India)  Pvt.  Ltd 
Kajaria  Iron  Castings  Pvt.  Ltd  .. 
All  Others 

0.00 
41.75 
16.14 

554 

If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  Customs  Service  to  assess 
countervailing  duties  at  the  above 
percentages  of  the  f.o.b.  invoice  price  on 
shipments  of  the  subject  merchandise 
exported  on  or  after  January  1.  I99i. 
and  on  or  before  December  31. 1991. 
Because  the  total  net  subsidy  for  Dinesh 
Brothers  Pvt..  Ltd.  is  determined  to  be 
zero,  we  intend  to  instruct  the  Customs 
Service  not  to  assess  countervailing 
duties  on  shipments  of  the  subject 
merchandise  with  respect  to  that 
company. 

The  Diepartment  also  intends,  as  a 
result  of  the  termination  of  benefits 
attributable  to  the  CCS  program,  to 
instruct  the  Customs  Service  to  collect 
a  cash  deposit  of  estimated 
countervailing  duties  of  5.13  percent  for 
all  firms  except  Dinesh  Brothers.  Pvt. 
Ltd..  Super  Castings  (India)  Pvt.  Ltd.. 
and  Kajaria  Iron  Ciastings  Pvt.  Ltd.  on 
shipments  of  this  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review.  Because  Super 
Castings  and  Kajaria  did  not  use  the 
CCS  program,  the  cash  deposit  rates  for 
those  companies  will  equal  the 
calculated  net  subsidies  of  41.75  percent 
and  16.14  percent,  respectively.  Because 
the  net  subsidy  for  Dinesh  Brothers  Pvt.. 
Ltd.  is  zero,  the  Department  intends  to 
instruct  the  Customs  Ser\'ice  not  to 
collect  cash  deposits  on  shipments  of 
this  merchandise  from  this  companv 
entered  or  withdrawn  for  consumption 
on  or  after  the  date  of  publication  of  the 
final  results  of  this  administrative 
review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  pr-i:  is  may 
request  a  hearing  not  later  than  ten  days 
after  date  of  publication  of  this  notice. 
In  accordance  with  19  CFR 
355.38(c)(l)(ii).  interested  parties  may 
submit  written  arguments  in  case  briefs 
on  these  preliminary  results  within  30 
days  of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  ser\ed  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  ten  days  after  the  representative's 
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client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs  are  due 
under  19  CFR  355.38(c). 

The  Department  will  publish  the  final 
resuhs  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
briefs. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  January  9, 1995. 
Susan  G.  Esserman, 

Assistant  Secretary- for  Import 

Administration. 

[FR  Doc.  9.'>-1762  Filed  1-23-9.5:  8:4.S  ami 
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Preliminary  Affirmative  Countervailing 
Duty  [>etermination  and  Alignment  of 
Final  Countervailing  Duty 
Determination  With  Final  Antidumping 
Duty  Determinations:  Oil  Country 
Tubular  Goods  ("OCTG")  From  Austria 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  24, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Yeslce  or  Daniel  Lessard,  Office 
of  Countervailing  Investigations.  Import 
Administration,  U.S.  Department  of 
Commerce,  room  3099. 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-0189. 

Preliminary  Determination 

The  Department  preliminarily 
determines  that  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tariff  Act  of  1930, 
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as  amended  ("the  Act'*),  are  being 
provided  to  manufacturers,  producers, 
or  exporters  of  OCTG  in  Austria.  For 
information  on  the  estimated  net 
subsidies,  please  see  the  Suspension  of 
Liquidation  section  of  this  notice. 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register  (59  FR 
37028,  July  20. 1994),  the  following 
events  have  occurred. 

On  August  1. 1994.  we  issued  a 
countervailing  duty  questionnaire  to  the 
Government  of  Austria  ("GOA")  in 
Washington,  DC,  concerning  petitioners' 
allegations.  On  August  16,  1994,  the 
GOA  responded  to  the  first  section  of 
our  questionnaire  informing  us  that 
Voest-Alpine  Stahlrohr  Kindberg 
("Kindberg"),  an  Austrian  OCTG 
producer,  accounted  for  100  percent  of 
Austrian  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  POI. 

The  Department  initiated  this 
investigation  based  in  part  on  an 
allegation  that  Kindberg  was  benefitting 
from  subsidies  given  to  a  related  party 
from  whom  Kindberg  purchased  inputs 
for  OCTG  production  (upstream 
subsidy  allegation  ").  On  August  22, 
1994,  the  GOA  and  Kindberg  submitted 
information  pertaining  to  the  upstream 
subsidy  allegation.  On  August  29  and 
30,  1994,  we  conducted  a  verification 
relating  solely  to  this  information.  A 
report  was  issued  concerning  this 
verification  on  October  13,  1994. 

On  September  15.  1994,  the  GOA  and 
Kindberg  submitted  questionnaire 
responses.  On  November  23,  1994,  we 
issued  a  deficiency  questionnaire  to 
Kindberg  and  the  GOA.  We  received 
their  responses  on  December  16,  1994. 
On  January  6, 1995,  we  requested  that 
respondents  submit  the  proprietary 
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versions  of  certain  exhibits  from  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
from  Austria.  58  FR  37217  (July  9, 1993) 
("Certain  Steel").  We  received  this 
information  on  January  9. 1995. 

On  August  24.  1994.  we  postponed 
the  preliminary  determination  in  this 
investigation  until  November  23, 1994. 
pursuant  to  section  703(c)(1)  of  the  Act, 
on  the  grounds  that  the  case  was 
extraordinarily  complicated  (59  FR 
43554.  August  24. 1994).  The 
preliminary  determination  was  again 
extended  until  January  17, 1995, 
pursuant  to  section  703(g)(1)  of  the  Act 
(59  FR  60774,  November  28.  1994). 

On  December  5.  1994,  we  received  a 
request  from  petitioner  to  postpone  the 
final  determination  in  this  investigation 
until  the  date  of  the  final  antidumping 
determination  in  the  companion 
antidumping  investigation  of  OCTG 
from  Austria,  in  accordance  with  19 
CFR  355.20(c)(1). 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  OCTG,  which  are 
hollow  steel  products  of  circular  cross- 
section.  These  products  include  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  or  not 
conforming  to  American  Petroleum 
Institute  ("API")  or  non-API 
specifications,  whether  finished  or 
unfinished  (including  green  tubes). 
These  investigations  do  not  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  percent  or  more  of  chromium.  The 
OCTG  subject  to  these  investigations  art! 
currently  cla.ssified  in  the  Harmonized 
Tariff  Schedule  ("HTS")  under  these 
item  numbers: 
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Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  purposes,  our  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Injury  Test 

Because  Austria  is  a  "country  under 
the  Agreement"  within  the  meaning  of 
.section  701(b)  of  the  Act,  the  U.S. 
International  Trade  Commission  ("ITC") 
is  required  to  determine  whether 
imports  of  OCTG  from  Austria 
matlBrially  injure,  or  threaten  material 
injury  to,  a  U.S.  industry.  On  August  24, 
1994,  the  ITC  published  its  preliminary 
determination  finding  that  there  is  a 
reafionable  indication  that  an  industry 
in  the  United  States  is  being  materially 
injuu^id  or  threatened  with  material 
inji4r\'  by  reason  of  imports  from  Austria 
of  the  subject  merchandi.se  (59  FR 
43591,  August  24.  1994). 

Petitioners 

The  petitioners  are  Koppel  Steel 
Corporation;  US.  Steel  Group,  a  unit  of 
USX  Corporation;  and  USS/Kobe  Steel. 
Co-petitioners  in  this  investigation  are 
IPSCO  Steel,  Inc.;  Maverick  Tube 
Corporation;  and  North  Star  Steel 
Company. 

Corporate  History  of  Respondent 
Kindberg 

Piiior  to  1987,  the  subject  merchandise 
wasproduced  in  the  steel  division  of 
VAAG.  a  large  conglomerate  which  also 
had  engineering  and  finished  products 
divisions.  In  1987.  VAAG  underwent  a 
major  restructuring  and  several  new 
companies  were  formed  from  the  three 
major  divisions  of  VAAG.  The  steel 
division  was  incorporated  as  Voest- 
Alpine  Stahl  GmbH.  Linz  ("VA  Linz"). 
The  production  facilities  at  Kindberg 
and  Voest-Alpine  Stahl  Donawitz  GmbH 
("Donawitz")  were  separately 
incorporated,  with  Kindberg  and 
Donpivitz  becoming  subsidiaries  of  VA 
Linz.  VAAG  became  a  holding  company 
for  these  new  companies. 

In  1988.  VAAG  transferred  its 
ownership  intere.st  in  VA  Linz  to  Voest- 
Alpine  Stahl  AG  ("VAS").  At  the  same 
time,  Kindberg  became  a  subsidiary  of 
Donawitz.  Donawitz  and  other 
companies  were  owned  by  VAS.  which 
in  turn  was  owned  bv  VAAG. 

In  1989.  VAS  and  ail  other 
siibholdings  of  VAAG  were  transferred 
to  Industrie  und  Beteiiigungsverwaltung 
Gml>iH"("IBVG ').  In  1990.  IBVG,  in  turn, 
was  renamed  Austrian  Industries  AG 
( "AI").  VAAG  remained  in  existence, 
but  swparate  from  IBVG  and  AI,  holding 


only  residual  liabilities  and  non-steel 
assets. 

In  1991,  as  part  of  the  reorganization 
of  the  long  products  operations. 
Donawitz  was  split  into  two  companies. 
The  rail  division  remained  with  the 
existing  company  (;'.e..  Donawitz). 
however,  the  name  of  the  company  was 
changed  to  Voest-Alpine  Schienen 
GmbH  ("Schienen").  In  addition  to 
producing  rails.  Schienen  also  became 
the  holding  company  for  Kindberg  and 
the  other  Donawitz  subsidiaries.  The 
metallurgical  division  of  the  former 
Donawitz  was  incorporated  as  a  new 
company  and  was  named  Voest-Alpine 
Stahl  Donawitz  ("Donawitz  11"). 

Equit}'worthiness 

As  discussed  below,  we  have 
determined  that  the  GOA  provided 
equity  infusions,  through 
Osterreichische  Industrleholding- 
Aktiengesellschaft  ("OIAG").  to  VAAG 
in  the  years  1983. 1984,  and  1986,  and 
to  Kindberg  in  1987.  In  order  for  the 
Department  to  find  an  equity  infusion 
countervailable,  it  must  be  determined 
that  the  infusion  is  provided  on  terms 
inconsistent  with  commercial 
considerations.  Petitioners  have  alleged 
that  V.AAG  and  Kindberg  were 
unequityworthy  in  the  years  in  which 
they  received  equity  infusions  and  that 
the  equity  infusions  were,  therefore, 
inconsistent  with  commercial 
considerations.  According  to 
§  355.44(e)(2)  of  the  Department's 
proposed  regulations,  for  a  company  to 
be  equitywonhy,  it  must  show  the 
ability  to  generate  a  reasonable  rate  of 
return  within  a  reasonable  period  of 
time.  A  detailed  equityworthine.ss 
analysis  can  be  found  in  Appendix  I  of 
the  Concurrence  Memorandum  dated 
Januarv-  17,  1995.  A  summary  of  that 
analysis  follows. 

In  Certain  Steel,  the  Department 
determined  VAAG  to  be 
unequityworthy  for  the  years  1973-84 
and  1986.  Respondents  have  not 
questioned  this  determination  and  no 
additional  information  concerning  that 
period  has  come  to  light.  Therefore,  we 
preliminarily  determine  VAAG  to  be 
unequityworthv  during  the  period 
1978-84,  and  for  1986. 

With  respect  to  the  equityworthiness 
of  Kindberg  in  1987,  the  Department 
would  normally  analyze  financial 
statements  of  the  company  in  question 
for  three  years  prior  to  the  infusion  and 
also  consider  any  outside  studies.  In 
this  case,  however,  since  Kindberg  was 
incorporated  effective  1987.  its 
performance  before  that  year  is  included 


in  the  financial  statements  of  VAAG.  An 
in-depth  analysis  of  VAAG's  financial 
ratios  in  the  three  years  prior  to  the 
restructuring  was  undertaken  in  Certain 
Steel.  In  that  case,  the  Department 
concluded. that  VAAG's  financial 
statements  showed  poor  results  during 
the  relevant  period  [see  the 
Department's  Final  Concurrence 
Memorandum  in  Certain  Steel,  at 
Appendix  2). 

Res{>ondents  have  submitted 
information  pertaining  to  the  expected 
results  of  the  1987  restructuring  to  be 
considered  in  making  our 
equityworthiness  determination  for 
Kindberg  in  1987.  Specifically,  they 
have  provided  a  one  page  excerpt  from 
a  study  titled  'VA  Neu"  and  a  profit 
and  loss  forecast.  However,  the  VA  Neu 
study  is  not  translated,  and  neither 
document  contains  any  narrative 
description  or  analysis  of  the  figures 
contained  within  it.  Moreover,  it  is  not 
clear  from  the  responses  when  the.se 
plans  were  developed  or  what 
conclusions  they  contain.  Absent  this 
information,  we  are  unable  to  conclude 
that  a  reasonable  private  investor  would 
be  able  to  properly  analyze  the 
significance  of  these  figures.  Therefore. 
the  information  contained  in  these 
documents  has  not  been  considered  in 
the  Department's  analvsis. 

Because  we  are  not  able  to  take  this 
information  into  account,  we  are  basing 
our  preliminary  equityworthv  finding 
for  Kindberg  on  VAAG's  financial 
history.  While  we  recognize  that 
VAAG's  financial  data  includes 
companies  other  than  Kindberg.  without 
any  additional  information  we  are 
compelled  to  rely  on  the 
unequityworthiness  of  VAAG  alone. 
This  is  consistent  with  the  analvsis  in 
Certain  Steel,  where  the  1987 
equityworthiness  determination  for 
another  VAAG  subsidiary  was  based  on 
the  past  performance  of  VAAG. 
Therefore,  we  preliminarily  determine 
Kindberg  to  be  unequityworth\  in  19H7 

Allocation  of  Non-Recurring  Ce.-efits 

As  discussed  below,  we  found  that 
counter\ailabIe  equity  infusions  and 
grants  have  benefited  the  production  of 
the  subject  merchandise.  Moreover,  we 
found  these  benefits  to  be  non-recurring 
because  the  benefits  are  exceptional  and 
the  recipient  could  not  expect  to  receive 
them  on  an  ongoing  basis  (.see,  GH.  at 
37226). 

The  Proposed  Regulations  require  us 
to  allocate  non-recurring  grants  and 
equity  infusions  over  a  period  equal  to 
the  average  useful  life  of  as.sets  in  the 
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industry,  unless  the  sum  of  grants  and 
equity  infusions  provided  under  a 
program  in  a  particular  year  is  less  than 
0.50  percent  of  a  firm's  total  sales  in  that 
year.  If  the  sum  of  grants  and  equity 
infusions  is  less  than  0.50  percent,  the 
benefit  is  expensed  in  the  year  of 
receipt.  See  §  355.49(a)  of  the  Proposed 
Pegulations  and  the  General  Issues 
Appendix  to  the  Final  Counten'oiling 
Duty  Determination:  Certain  Steel 
Products  from  Austria  i"GIA"),  58  FR 
37225.  37217  (July  9. 1993). 

For  those  grants  and  equity  infusions 
which  must  be  allocated  over  time,  the 
Proposed  Regulations  require  the 
Department  to  use  as  a  discount  rate  a 
company-specific  cost  of  long-term, 
fixed-rate  debt  or,  absent  such  a  rate,  the 
average  cost  of  long-term,  fixed-rate  debt 
in  the  country  in  question  (.see 
§  355.49(b)(2)  of  Countervailing  Duties: 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments,  54  FR 
23366  (May  31, 1989)  {"Proposed 
Regulations").  Because  a  company- 
specific  rate  was  not  available,  we  have 
used  the  bond  rate  designated  as  being 
for  "Industry  and  other  Austrian 
Issuers"  by  the  Austrian  National  Bank 
Annual  Report.  In  Certain  Steel,  the 
Department  determined  that  these  bond 
rates  provide  an  accurate  measure  of 
what  it  would  cost  a  large  company  to 
raise  capital  in  a  given  year.  The 
discount  rate  provided  by  respondents 
was  determined  in  Certain  Steel  to  be 
dominated  by  GOA  bonds.  Because 
governments  often  do  not  borrow  at  the 
same  rate  as  private  companies,  we 
prefer  to  use  a  rate  which  is  reflective 
of  commercial,  rather  than  government, 
borrowing  (see,  Certain  Steel,  at  37223). 
Therefore,  for  purposes  of  this 
preliminary  determination,  we  have 
used  the  discount  rates  applied  in 
Certain  Steel. 

I.  Analysis  of  Direct  Subsidies 

Calculation  Methodology 

For  purposes  of  this  preliminary 
determination,  the  period  for  which  we 
are  measuring  subsidies  (the  POI)  is 
calendar  year  1993.  In  determining  the 
benefits  received  under  the  various 
programs  described  below,  we  used  the 
following  calculation  methodology.  We 
first  calculated  the  benefit  attributable 
to  the  POI  for  each  countervailable 
program,  using  the  methodologies 
described  in  each  program  section 
below.  For  each  program,  we  then 
divided  the  benefit  attributable  to 
Kindberg  in  the  POI  by  Kindberg's  total 
sales  revenue,  as  none  of  the  programs 
was  limited  to  either  certain 
subsidiaries  or  certain  products  of 
Kindberg.  Next,  we  added  the  benefits 


for  all  programs  to  arrive  at  Kindberg's 
total  subsidy  rate.  Because  Kindberg  is 
the  only  respondent  company  in  this 
investigation,  this  rate  is  also  the 
country-wide  rate. 

Consistent  with  our  practice  in 
preliminary  determinations,  when  a 
response  to  an  allegation  denies  the 
existence  of  a  program,  receipt  of 
benefits  under  a  program,  or  eligibility 
of  a  company  or  industry  under  a 
program,  and  the  Department  has  no 
persuasive  evidence  showing  that  the 
response  is  incorrect,  we  accept  the 
response  for  purposes  of  the  preliminary 
determination.  All  such  responses, 
however,  are  subject  to  verification.  If 
the  response  cannot  be  supported  at 
verification,  and  the  program  is 
otherwise  countervailable,  the  program 
will  be  considered  a  subsidy  in  the  final 
determination. 

Based  upon  our  analysis  of  the 
petition  and  the  responses  to  our 
questionnaires,  we  preliminarily 
determine  the  following: 

A.  Programs  Preliminarily  Determined 
To  Be  Countervailable 

We  preliminarily  determine  that 
subsidies  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Austria  of  OCTG  products  under  the 
following  programs: 

1.  Equity  Infusions  to  Voest-Alpine 
AG  (VAAG):  1983.  1984  and  1986.  The 
GOA  provided  equitv  infusions  through 
dlAG  to  VAAG  in  1983,  1984  and  1986, 
while  VAAG  owned  the  facilities  which 
became  Kindberg,  the  producer  of  the 
subject  merchandise.  The  1983  and 
1984  infusions  were  given  by  OIAG 
pursuant  to  Law  589/1983.  the  1986 
equity  infusion  was  given  as  an  advance 
payment  for  funds  to  be  provided  under 
Law  298/1987  (the  OIAG  Financing 
Act).  Law  589/1983  and  Law  298/1987 
provide  authority  for  disbursement  of 
funds  solely  to  companies  of  OIAG,  of 
which  VAAG  is  one. 

In  Certain  Steel,  the  Department 
determined  these  equity  infusions  to  be 
de  jure  specific.  Respondents  did  not 
provide  any  information  disputing  these 
findings  in  this  proceeding.  Moreover, 
since  we  have  determined  that  VAAG 
was  unequityworthy  in  these  years,  we 
preliminarily  determine  that  these 
infusions  were  provided  to  VAAG  on 
terms  inconsistent  with  commercial 
considerations. 

We  have  also  preliminarily 
determined  that  the  subsidies  provided 
to  VAAG  prior  to  the  1987  restructuring 
continue  to  benefit  Kindberg's 
production  of  OCTG,  in  accordance 
with  the  restructuring  methodology 
discussed  in  the  GIA,  at  37265-8.  We 


have  applied  the  following 
methodology: 

We  divided  Kindberg's  asset  value  on 
January  1, 1987,  by  VAAG's  total  asset 
value  on  December  31,  1986  (i.e.,  pre- 
restructuring).  This  ratio  best  reflects 
the  proportion  of  VAAG's  total  1986 
assets  that  became  Kindberg  in  1987. 

We  applied  this  ratio  to  VAAG's 
subsidy  amount  to  calculate  the  portion 
of  these  infusions  allocable  to  Kindberg. 
To  calculate  the  benefit  for  the  POI,  we 
treated  each  of  the  equity  amounts  as  a 
grant  and  allocated  the  benefits  over  a 
15  year  period  (our  treatment  of  equity 
as  grants  and  our  choice  of  allocation 
period  is  discussed  in  the  GIA,  at  37239 
and  37225,  respectively).  We  then 
divided  the  benefit  by  total  sales  of 
Kindberg  during  the  POI.  On  this  basis, 
we  determine  the  net  subsidies  for  these 
equity  infusions  to  be  1.37  percent  ad 
valorem. 

2.  Grants  Provided  to  VAAG:  1981-86 
The  GOA  provided  grants  to  VAAG 

through  OIAG  pursuant  to  Law  602/ 
1981,  Law  589/1983,  and  Law  298/1987 
In  Certain  Steel,  the  Department  found 
grants  disbursed  under  Law  602/1981, 
Law  589/1983  and  Law  298/1987  to  be 
provided  specifically  to  the  steel 
industry  and.  hence,  countervailable  (58 
FR  37221).  Respondents  hav6  not 
challenged  the  countervailability  of 
these  grants  in  this  proceeding. 

In  accordance  witn  the  Allocation  of 
Non-recurring  Benefits  section,  above, 
we  have  expensed  the  grant  received  in 
1981  in  that  year.  To  calculate  the 
benefit  from  the  other  grants,  we  used 
the  methodology  described  in  Equity 
Infusions  to  VAAG:  1983-84.  1986 
section,  above.  On  this  basis,  we 
determine  the  net  subsidies  for  this 
program  to  be  3.68  percent  ad  valorem. 

3.  Assumption  of  Losses  at 
Restructuring  by  VAAG  on  Behalf  of 
Kindberg.  In  Certain  Steel,  we 
determined  that,  in  connection  with  the 
1987  restructuring,  VAAG  retained  all 
the  losses  carried  forward  on  its  balance 
sheet  and  that  no  losses  were  assigned 
to  its  newly  created  subsidiaries.  VAAG 
later  received  funds  from  the  GOA 
under  Law  298/1987  to  offset  these 
losses.  We  found  that  VAAG's 
subsidiaries  benefitted  because  a 
portion  of  the  losses  should  have  been 
allocated  to  them.  In  the  present 
investigation,  petitioners  allege  that  this 
assumption  of  losses  provided  a 
countervailable  subsidy  to  Kindberg,  a 
subsidiary  of  VAAG. 

Respondents  argue  that,  had  the 
losses  been  allocated,  Kindberg  could 
have  used  them  to  offset  income  taxes 
from  future  profits.  Under  those 
circumstances,  the  allocation  of  the 
losses  would  provide  a  countervailable 


benefit  to  Kindberg.  Therefore,  the 
assumption  of  losses  by  VAAG  did  not 
provide  a  benefit  to  Kindberg. 

While  respondents  may  be  correct 
that  in  certain  circumstances  losses 
have  value,  we  concluded  in  Certain 
Steel  that,  "if  VAAG  had  assigned  these 
losses  to  its  new  companies,  then  each 
of  the  new  companies  would  have  been 
in  a  *   *   *  precarious  financial 
position"  [Certain  Steel,  37221). 
Respondents'  claim  does  not  refute  this; 
it  merely  posits  that  losses  could  be 
used  to  offset  future  tax  liabilities  (if 
any)  of  the  VAAG  subsidiaries.  While 
we  will  review  this  argument  further  for 
the  final  determination,  respondents' 
assertion  is  not  sufficient  to  reverse  the 
decision  we  reached  in  Certain  Steel. 
Therefore,  we  have  preliminarily 
determined  that  Kindberg  benefitted  by 
not  assuming  any  losses. 

We  calculated  the  benefit  by  treating 
the  losses  not  distributed  to  Kindberg  as 
a  grant  in  1987.  Kindberg's  share  of  the 
losses  was  determined  by  reference  to 
its  asset  value  relative  to  total  VAAG 
assets. 

To  allocate  the  benefit,  we  used  the 
methodology  described  in  Equity 
Infusions  to  VAAG:  1983-64,  1986 
section,  above.  On  this  basis,  we 
determine  the  net  subsidies  for  this 
program  to  be  1.26  percent  ad  valorem. 

4.  Equity  Infusion  to  Kindberg:  1987. 
A  direct  equity  infusion  from  OIAG  to 
Kindberg  was  made  on  January  1, 1987, 
pursuant  to  Law  298/1987.  As  under 
Law  589/1983,  funds  under  Law  298/ 
1987  were  provided  solely  to  the  steel 
industry.  Therefore,  we  preliminarily 
find  this  infusion  to  be  specific. 
Moreover,  since  we  have  preliminarily 
determined  that  Kindberg  was 
unequityworthy  in  1987,  these  infusions 
were  made  on  terms  inconsistent  with 
commercial  considerations.  Thus,  we 
preliminarily  determine  this  infusion  to 
be  countervailable. 

To  calculate  the  benefit  for  the  POI, 
we  treated  the  equity  amount  as  a  grant 
and  allocated  the  benefit  over  15  years 
(our  treatment  of  equity  as  grants  and 
our  choice  of  allocation  period  is 
discussed  in  the  GIA,  at  37239  and 
37225.  respectively).  Because  the  equity 
investment  was  made  directly  in 
Kindberg,  and  because  Kindberg  was 
separately  incorporated  as  of  that  year. 
the  entire  benefit  has  been  attributed  to 
Kindberg.  The  portion  allocated  to  the 
POI  was  divided  by  total  sales  of 
Kindberg  duriri^  the  POI  to  determine 
the  ad  valorem  benefit.  On  this  basis, 
we  determine  the  net  subsidies  for  this 
program  to  be  5.13  percent  ad  valorem. 
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B.  Programs  Preliminarily  Determined 
Not  To  Benefit  the  Subject  Merchandise 

We  initiated  an  investigation  of 
subsidies  provided  after  1987  to  VA 
Linz,  VAAG  and  VAS  based  on 
petitioners'  allegation  that  subsidies  to 
these  companies  benefitted  Kindberg. 
Based  on  information  provided  in  the 
responses,  we  preliminarily  determine 
that  the  following  programs  did^iot 
bestow  a  benefit  on  Kindberg.  [See 
January  17, 1995,  Concurrence 
Memorandum  for  a  further  discussion  of 
this  issue.) 

1.  1987  Equity  Infusion  to  VA  Linz 

2.  Post-Restructuring  Equity  Infusions 
to  VAAG 

3.  Post-Restructuring  Grants  to  VAAG 

4.  Post-Restructuring  Grants  to  VAS 

//.  Analysis  of  Upstream  Subsidies 
The  petitioners  have  alleged  that 
Kindberg  receives  benefits  in  the  form  of 
upstream  subsidies  through  its  purchase 
of  steel  blooms  from  Donawitz  II.' 
Section  771  A(a)  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act),  defines 
upstream  subsidies  as  follows: 

The  term  "upstream  subsidy"  means 
any  subsidy  *   *   *  by  the  government  of 
a  country  that: 

(1)  Is  paid  or  bestowed  by  that  government 
with  respect  to  a  product  (hereinafter  referred 
to  as  an  "input  product")  that  is  used  in  the 
manufacture  or  production  in  that  country  of 
merchandise  which  is  the  subject  of  a 
countervailing  duty  proceeding: 

(2)  In  the  judgment  of  the  administering 
authority  bestows  a  competitive  benefit  on 
the  merchandise:  and 

(3)  Has  a  significant  effect  on  the  cost  of 
manufacturing  or  producing  the 
merchandise. 

Each  of  Qie  three  elements  listed 
above  must  be  satisfied  in  order  for  the 
Department  to  find  that  an  upstream 
subsidy  exists.  The  absence  of  any  one 
element  precludes  the  finding  of  an 
upstream  subsidy.  As  discussed  below, 
respondents  have  been  able  to  show  that 
a  competitive  benefit  does  not  exist. 
Therefore,  we  have  not  addressed  the 
first  and  third  criteria. 

Competitive  Benefit 

In  determining  whether  subsidies  to 
the  upstream  supplier(s)  confer  a 
competitive  benefit  within  the  meaning 
of  section  771  A(a)(2)  on  the  producer  of 
the  subject  merchandise,  section 
771A(b)  directs  that: 


'  Petitioners  originally  alleged  that  the  corporate 
interaction  between  Kindberg  and  Donawitz  II  is 
such  that  subsidies  received  by  either  companv 
would  benefit  the  production  of  the  subject 
merchandise.  Based  on  this  analysis,  petitioners 
continue  to  argue  that  these  companies  should  lie 
treated  as  a  single  entity.  Both  approaches  are 
discussed  in  our  January  17,  1995,  Concurrence 
Memorandum. 


*  *  *  a  competitive  t)enefit  has  been 
bestowed  when  the  price  for  the  inpu4 
product  •  •  *  is  lower  than  the  price  that 
the  manufacturer  or  producer  of  merchandise 
which  is  the  subject  of  a  countervailing  duty 
proceeding  would  otherwise  pay  for  the 
product  in  obtaining  it  from  another  seller  in 
an  arms-length  transaction. 

The  Department's  proposed 
regulations  [Countervailing  Duties: 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comment,  54  FR 
23366  (May  31, 1989))  offer  the 
following  hierarchy  of  benchmarks  for 
determining  whether  a  competitive 
benefit  exists: 

*  •   *  In  evaluating  whether  a  competitive 
benefit  exists  pursuant  to  paragraph  (a)(2)  of 
this  section,  the  Secretary  will  determine 
whether  the  price  for  the  input  product  is 
lower  than: 

(1)  The  price  which  the  producer  of  the 
merchandise  otherwise  would  pay  for  the 
input  product,  produced  in  the  same  country, 
in  obtaining  it  from  another  unsubsidized 
seller  in  an  arm's  length  transaction;  or 

(2)  a  world  market  price  for  the  input 
product. 

In  this  instance,  Donawitz  II  is  the  sole 
supplier  in  Austria  of  the  input  product, 
steel  blooms.  However,  Kindberg  does 
purchase  the  input  product  from  an 
unrelated  foreign  supplier.  Therefore, 
we  have  used  the  prices  charged  to    ■ 
Kindberg  by  the  foreign  supplier  as  the 
benchmark  world  market  price. 

Because  the  foreign  supplier's  prices 
are  delivered,  we  made  an  upward 
adjustment  to  the  domestic  supplier's 
ex-factory  prices  to  account  for  the  cost 
of  freight  between  Kindberg  and  that 
supplier.  Based  on  our  comparison  of 
these  delivered  prices  for  identical 
grades  of  steel  blooms,  we  found  no 
competitive  benefit  was  bestowed  on 
Kindberg  during  the  POI.  Therefore,  we 
preliminarily  determine  that  Kindberg 
did  not  receive  an  upstream  subsidy. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  will  verify  the  information 
submitted  by  respondents  prior  to 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  703(d)  of 
the  Act.  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  OCTG  from  Austria, 
which  are  entered  or  withdrawn  from 
warehouse,  for  consiunption  on  or  after 
the  date  of  the  pubhcation  of  this  notice 
in  the  Federal  Register,  and  to  require 
a  cash  deposit  or  bond  for  such  entries 
of  the  merchandise  in  the  amounts 
indicated  below.  This  suspension  will 
remain  in  effect  until  further  notice. 
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OCTG 

Country- Wide  Ad  Valorem  Rate — 11.44 
percent 

rrC  Notification 

In  accordance  witli  section  703(0  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Department  makes  its  final 
determination. 

Alignment  With  Companion 
Antidumping  Investigation 

Pursuant  to  petitioners'  request  for  an 
alignment  with  the  companion 
antidumping  investigation,  in 
accordance  with  19  CFR  355.20(c)(1), 
we  are  postponing  the  final 
countervailing  duty  determination  in 
this  investigation  until  April  11,  1995, 
the  date  of  the  final  antidumping  duty 
determination  in  the  companion 
antidumping  investigation  of  OCTG 
from  Austria. 

Public  Comment 

In  accordance  with  19  CFR  355.38,  we 
will  hold  a  public  hearing,  if  requested, 
to  afford  interested  parties  an 
opportunity  to  comment  on  this 
preliminary  determination.  The  hearing 
will  be  held  on  March  31, 1995,  at  the 
U.S.  Department  of  Commerce,  Room 
3708, 14th  Street  and  Constitution 
Avenue,  NVV.,  Washington,  DC.  20230. 
Individuals  who  wish  to  request  a 
hearing  must  submit  a  written  request 
within  ten  days  of  the  publication  of 
this  notice  in  the  Federal  Register  to  the 
Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B099, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number,  (2)  the  number  of  participants; 
(3)  the  reason  for  attending;  and  (4)  a  list 
of  the  issues  to  be  discussed.  In 
addition,  ten  copies  of  the  business 


proprietary  version  and  five  copies  of 
the  nonproprietary  version  of  the  case 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  March 
23, 1995.  Ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  nonproprietary  version  of  the 
rebuttal  briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  March 
29, 1995.  An  interested  party  may  make 
an  affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
or  rebuttal  briefs.  Written  arguments 
should  be  submitted  in  accordance  with 
§  355.38  of  the  Commerce  Department's 
regulations  and  will  be  considered  if 
received  within  the  time  limits  specified 
above. 

This  determination  is  published 
pursuant  to  section  703(f)  of  the  Act  (19 
U.S.C.  167lb(f)). 

Dated:  January  17, 1995. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  95-1763  Filed  1-23-95;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
Application  for  Designation  as  a 
Contract  Market  In  Hybrid  Mexican 
Peso  Futures  and  Options  on  Those 
Futures 

AGENCY:  Commodity  Futures  Trading 

Commission 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  pressed 

commodity  futures  and  option  contracts 

summary:  The  Chicago  Mercantile 
Exchange  (CME)  has  applied  for 
designation  as  a  contract  market  in 
hybrid  (cash  settled)  Mexican  peso 
futures  and  options  on  those  futures. 
The  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposal  for  comment 
is  in  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  February  23, 1995. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futiues  Trading  Commission,  2033  K 
Street  NW.,  Washington,  EX:  20581. 
Reference  should  be  made  to  the  CME 


hybrid  Mexican  peso  futures  and  option 
contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Steve  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581,  telephone  202- 
254-7303. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  of  the 
proposed  contracts  will  be  available  for 
inspection  at  the  OfTice  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  street  NW., 
Washington,  D.C.  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the  CME 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  1 7  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
contracts,  or  with  respect  to  other 
materials  submitted  by  the  CME  in 
support  of  the  applications,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  January  18, 
1995. 

Blake  Irael, 
Acting  Director. 

|FR  Doc.  95-1728  Filed  1-23-95;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  control  number: 
Tender  of  Service — ^Mobile  Homes: 
OMB  Control  Number  0704-0056. 

Type  of  request:  Reinstatement. 

Number  of  respondents:  12. 

Responses  per  respondent:  125, 

Annual  responses:  1,500. 

Average  burden  per  response:  1.22 
hours. 

Annual  burden  hours:  1,830. 

Needs  and  uses:  The  information 
collected  hereby,  serves  as  a  bid  for 
contract  to  transport  mobile  homes  for 
the  Department  of  Defense  (DoD).  The 
carrier  must  provide  this  information  in 
order  to  become  a  DoD  approved  carrier. 
Since  mobile  homes  move  at 
Government  expense,  this  data  is 
needed  to  choose  the  best  service  at  the 
least  cost.  The  carrier  offering  the  best 
service  for  the  least  cost  is  awarded  the 
contract. 

Affected  public:  Businesses  or  other 
for-profit;  Small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building. 
Washington.  DC  20503. 

DOD  clearance  officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  January  19, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  95-1722  Filed  1-23-95;  8:45  am) 
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Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title:  DoD  FAR  Supplement,  Part  210, 
"Specifications,  Standards,  and  Other 
Purchase  Descriptions,"  and  Part  252, 


"Solicitation  Provisions  and  Contract 
Clauses" 

Type  of  request:  New  collection. 

Number  of  respondents:  2,873. 

Responses  per  respondent:  1. 

Annual  responses:  2,873. 

Average  burden  per  response:  8  hours. 

Annual  burden  hours:  22,984. 

Needs  and  uses:  The  Department  of 
Defense  is  committed  to  minimizing  the 
use  of  military  and  federal 
specifications  and  standards;  and 
seeking  to  use  performance 
specifications  and  non-Government 
standards  to  the  maximum  extent 
practicable  to  satisfy  its  requirements. 
The  solicitation  provisions  at  DEARS 
252.210-7005,  Alternatives  to 
Specifications  and  Standards,  and  the 
contract  clause  at  252.210-7006, 
Alternatives  and  Updates  to 
Specifications  and  Standards,  encourage 
offerors  and  contractors  to  identify  and 
propose  alternatives  to  specifications 
and  standards  cited  in  DoD  solicitations 
and  contracts  valued  at  $100,000  or 
more.  The  information  collected  hereby, 
will  be  used  by  DoD  in  its  efforts  to 
decrease  reliance  on  military  and 
federal  specifications  and  standards. 

Affected  public:  Businesses  or  other 
for-profit,  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  obligation:  Voluntarj'. 

OMB  desk  officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  clearance  officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arhngton,  VA  22202-4302. 

Dated:  January  19, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  95-1724  Filed  1-23-95;  8:45  am] 
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Public  Information  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
Review 

action:  NoUce. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title;  applicable  form;  and  OMB 
control  number:  DoD  FAR  Supplement, 
Part  230.  "Cost  Accounting  Standards." 
DD  Form  1861;  OMB  Control  Number 
0704-0267. 

Type  of  request:  Extension. 

Number  of  respondents:  75. 

Responses  per  respondent:  1. 

Annual  responses:  75. 

Average  burden  per  response:  10 
hours. 

Annual  burden  hours:  750. 

Needs  and  uses:  The  information 
collected  hereby,  is  used  to  distribute 
contractor  facilities  capital  assets,  by 
type,  for  the  purpose  of  developing 
profit  objectives  on  defense  contracts. 

Affected  public:  Business  or  other  for- 
profit;  Small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  desk  officer:  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  clearance  officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington,  VA  22202-4302. 

Dated:  Januar\'  19, 1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  95-1723  Filed  1-23-95:  8:45  am] 
BILUNG  COOE  S000-04-M 


Office  of  the  Secretary 

Defense  Policy  Board  Advisory 
Committee 

action:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Policy  Board 
Advisory  Committee  will  meet  in  closed 
session  on  6-7  February  1995  from  0800 
until  1700  in  the  Pentagon,  Washington, 
DC. 

The  mission  of  the  Defense  Policy 
Board  is  to  provide  the  Secretary  of 
Defense,  Deputy  Secretary  of  Defense 
and  the  Under  Secretary  of  Defense  for 
Policy  with  independent,  informed 
advice  and  opinion  concerning  major 
matters  of  defense  poficy.  At  this 
meeting  the  Board  will  hold  classified 
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discussions  on  national  security 
matters. 

In  accordance  with  Section  10(d}  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  II.  (1982)1.  it  has  been 
determined  that  this  Defense  Policy 
Board  meeting  concerns  matters  listed 
in  5  U.S.C.  552b  (c)(l)(1982).  an  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  Januan- 19,  1995. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  95-1725  Filed  1-23-95;  8:45  ami 

BILLING  CODE  5000-04-M 


Department  of  Defense  Wage 
Committee;  Notice  of  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463.  the  Ffederal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  February  7,  1995; 
February  14,  1995;  February  21.  1995; 
and  February  28.  1995,  at  10:00  a.m.  in 
Room  800.  Hoffman  Building  #1. 
Alexandria.  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92^63.  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  considered  were  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committtee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon.  Washington,  DC  20301-4000. 

Dated:  January  19,  1995. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  95-1726  Filed  1-23-95;  8:45  am) 

BILLMG  CODE  S000-04-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board 
Meeting 

The  Basic  Research  Panel  of  the  USAF 
Scientific  Advisory  Board  will  meet  on 


February  20-24. 1995  at  Boiling  AFB. 
Washington  DC,  from  8  a.m.  to  5  p.m. 

The  purpose  of  the  meeting  will  be  to 
provide  science  and  technology 
assessments  on  basic  research  related 
issues. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4648. 
Patsy  I.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  95-1658  Filed  1-23-95;  8:45  am] 
BILLING  CODE  3910-01-P 


Department  of  the  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92—463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  February  8  and  9, 1995. 

Time  of  Meeting:  0800-1700  respectively. 

Place:  SSDC  and  USAMICOM,  Huntsville, 
AL. 

Agenda:  The  Army  Science  Board's  Ad 
Hoc  Study  on  "ASB  Space  and  Missile 
Defense  Organization"  will  have  its  3rd 
meeting  at  the  SSDC  and  USAMICOM  on  8 
and  9  February  1995.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
Section  552b(c)  of  title  5,  U.S.C,  sfiecifically 
subparagraph  (1)  thereof,  and  Title  5,  U.S.C, 
Appendix  2,  subsection  10(d).  The  classified 
and  unclassified  matter  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  all  portions  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 
Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
|FR  Doc.  95-1734  Filed  1-23-95;  8:45  am] 
BILUNG  CODE  3710-0»-M 


Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92^63).  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science  Board 
(ASB). 

Date  of  Meeting:  8  and  9  February  1995. 

Time  of  Meeting:  1030-1730,  8  February 
1995.  0830-1400,  9  February  1995. 

Place:  BDM  Federal.  4001  North  Fairfax 
Drive,  Suite  750.  Arlington,  VA  22203. 

Agenda:  The  Army  Science  Board  (ASB) 
Independent  Assessment  Group  on  "Fire 


Suppression  Alternatives  for  Armored 
Combat  Vehicles"  will  meet  to  continue  the 
assessment  of  alternatives.  These  meetings 
will  he  open  to  the  public.  Any  interested 
person  may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the  time 
and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer, 
Sally  Warner,  mny  bf  contacted  for  further 
information  at  (7i)3)  ftMi-fl781 
Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 
|FR  Doc.  95-1900  Filed  1-23-95;  8:45  am) 

BILUNG  CODE  3710-08-M 


Army  Science  Board;  Notice  of  Open 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92—463).  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Armv  Science  Board 
(ASB). 

Date  of  Meeting:  7  February  1995. 

Time  of  Meeting:  1000-1600. 

Place:  Pentagon — Washington,  DC. 

Agenda:  The  Army  Science  Board 
Acquisition  Reform  Issue  Group  will  meet  to 
discuss  the  data  collection  efforts  to  date 
regarding  "Management  and  Control  Costs 
associated  with  Acquisition  Programs  "  Any 
interested  person  may  attend.  apj>ear  before, 
or  file  statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  at  (703)  695-0781. 
Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board 
[FR  Doc.  95-1902  Filed  1-23-95;  8:45  am) 
BILUNG  CODE  371(>-08-M 


Department  of  the  Navy 

Planning  and  Steering  Advisory 
Committee;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  notice  is  hereby  given 
that  the  Planning  and  Steering  Advisory 
Committee  will  meet  February  8,  1995, 
from  9:00  a.m.  to  3:30  p.m.,  at  the 
Center  for  Naval  Analyses,  4401  Ford 
Avenue,  Alexandria  Virginia.  This 
session  will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
discuss  topics  relevant  to  SSBN 
security.  The  entire  agenda  will  consist 
of  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is  properly 
classified  pursuant  to  such  Executive 
order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
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because  they  concern  matters  listed  in 
section  552b(c)(l)  of  title  5,  United 
Statejs  Code. 

For  further  information  concerning 
this  meeting,  contact:  LCDR.  R.  F.  Brese. 
Pentagon.  Room  4D534.  Washington.  DC 
20350.  Telephone:  (703)  693-7258. 

Dated:  January  11.  1995. 

L  R.i^cNees. 

LCDFlfAGC,  USN, Federal Regsister Liaison 
Officer. 

IFR  Doc.  0.T-17J1  Filed  1-23-95;  8:45  am) 
B1LUN$  CODE  3aiO-FF-F 


Intent  To  Grant  Partially  Exclusive 
Patent  License;  Dexcil  Corp. 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Intent  to  grant  partially 
exclt^sive  patent  license;  Dexcil 
Corporation. 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Dexcil  Corporation,  a  revocable, 
nonassignable,  partially  exclusive 
licenw  in  the  United  States  and  certain 
foreign  coimtries  to  practice  the 
Government-owned  invention  described 
in  U.S.  Patent  No.  5,183,740  "Flow 
Immi|nosensor  Method  and  Apparatus" 
issued  February  2,  1993  in  field  of 
Polyqhlorinated  Biphenyl  (PCB) 
analyjsjs  in  water,  soil,  air  and  mi.xed 
wastq. 

Anyone  wishing  to  object  to  the  grant 
of  thifc  license  has  60  days  from  the  date 
of  thip  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research.  ONR 
OOCC,  Ballston  Tower  One,  Arlington. 
Virginia  22217-56B0. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney. 
Officd  of  Naval  Research,  ONR  OOCC. 
Ballston  Tower  One,  800  North  Quincy 
Street^  Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 

Date;!:  January  12. 1995. 
L.R.  NfcNees. 

LCDR,JAGC.  USN.  Federal  Register  Uaison 
Office^. 

IFR  Doc.  05-1662  Filed  1-23-95;  8:45  am) 
BILUNG, CODE  3810-AE-M 


Intent  To  Grant  Partially  Exclusive 
Patent  License;  Electronic  Data 
Systems  Corp. 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Intent  to  grajit  partially 
exclusive  patent  license;  Electronic  Data 
Systeitis  Corporation. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 


to  Electronic  Data  Systems  Corporation, 
a  revocable,  nonassignable,  partially 
exclusive  license  in  the  United  States  to 
practice  the  Government-owned 
invention  described  in  U.S.  Patent 
Application  Serial  No.  08/243.650 
"Selective  Polygon  Map  Display 
.Method"  filedMay  12.  1994. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research.  ONR 
OOCC,  Ballston  Tower  One,  Arlington. 
Virginia  22217-5660. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research.  ONR  OOCC, 
Ballston  Tower  One.  800  North  Quincy 
Street.  Ariington.  Virginia  22217-5660. 
telephone  (703)  696-4001. 

Dated:  January  12, 1995. 
L.R.  McNess. 

LCDR.  JAGC,  USN.  Federal  Register  Liaison 

Officer. 

IFR  Doc.  95-1663  Filed  1-23-95;  8:45  am) 

BILLING  CODE  3810-AE-M 


DEPARTMENT  OF  EDUCATION 

National  Education  Goals  Panel 
Meeting 

AGENCY:  National  Education  Goals 
Panel.  Education. 
ACTION:  Notice  of  meeting. 


JMI 


SUMMARY:  This  notice  sets  forth  the  date 
and  location  of  a  forthcoming  meeting  of 
the  National  Education  Goals  Panel  This 
notice  also  describes  the  functions  of 
the  Panel. 

DATES:  Januarv  28.  1995  from  9:00  a.m- 
12:00  p.m.. 

ADDRESSES:  J.W.  Marriott  Hotel,  1331 
Pennsylvania  Avenue,  NW,  Salon  I, 
Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Chacon,  Associate  Director  of 
Communications.  1850  M  Street  NW, 
Suite  270,  Washington,  DC  20036. 
Telephone:  (202)  632-0952. 
SUPPLEMENTARY  INFORMATION:  The 
National  Education  Goals  Panel,  a 
bipartisan  panel  of  governors,  members 
of  the  Administration,  members  of 
Congress  and  state  legislators  was 
created  to  monitor  and  report  annually 
to  the  President.  Governors  and 
Congress  on  the  progress  of  the  nation 
toward  meeting  the  National  Education 
Goals  adopted  by  the  President  and 
Governors  in  1989. 

The  meeting  of  the  Panel  is  open  to 
the  pubic.  The  agenda  includes  a 
discussion  of  the  evolving  role  and 


impact  of  national  academic  standards 
and  the  role  of  the  Goals  Panel  in 
promoting  their  use.  Advisory  papers 
for  discussion  will  be  presented  by 
Shirley  M.  Malcom.  of  the  American 
Association  for  the  Advancement  of 
Science  and  chair  of  the  Panel's  1993 
Advisory  Group  on  Standards;  Gordon 
M.  Ambach,  Executive  Director  of  the 
Council  of  Chief  State  School  Officers: 
Roberts  T.  Jones,  Executive  Vice 
President  of  the  National  Alliance  of 
Business  and  member  of  the  Business 
Task  Force  on  Student  Standards;  and  P 
Michael  Timpane,  retired  President  of 
Teachers  College.  Columbia  University 
and  chair  of  the  NEGP  Higher  Education 
Advisory  Group  on  Standards. 

Dated:  January  19. 1995. 
Noemi  Friedlander, 

Deputy  Director.  National  Education  Goals 
Panel. 

IFR  Doc.  95-1765  Filed  1-23-95;  8:45  ami 
BILLING  CODE  4000-S2-M 


DEPARTMENT  OF  ENERGY 

Environmental  Restoration  and  Waste 
Management;  Programmatic 
Environmental  Impact  Statement 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  opportunity  for  public 
comment. 

SUMMARY:  The  Department  of  Energy  is 
giving  the  public  the  opportunity  to 
comment  on  proposed  modifications  to 
the  title  and  scope  of  the  Environmental 
Restoration  and  Waste  Management 
Prog.-ammatic  Environmental  Impact 
Statement.  The  Department  proposes  to 
modif\'  the  scope  and  name  of  the 
Environmental  Restoration  and  Waste 
Management  Programmatic 
Environmental  Impact  Statemeru  (PEIS). 
The  proposed  action  would  fcK  us 
primarily  on  the  evaluation  and  analysis 
of  waste  management  issues  confronting 
the  Department  and  would  be  renamed 
the  Waste  Management  Programmatic 
Environmental  Impact  Statement.  - 
DATES:  To  ensure  tnat  the  public's 
concerns  and  views  are  fully 
considered,  DOE  is  providing  a  45-day 
written  comment  period  that  will 
extend  until  March  10,  1995,  to 
comment  on  the  proposed  modification 
to  the  Programmatic  Environmental 
Impact  Statement. 

ADDRESSES  AND  FURTHER  INFORMATION: 
Written  comments  and  requests  for 
further  information  on  the 
Environmental  Restoration  and  Waste 
Management  Programmatic 
Environmental  Impact  Statement  should 
be  directed  to:  James  A.  Turi,  Office  of 
Waste  Management  (EM-33),  U.S. 
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Department  of  Energy,  1000 
Independence  Avenue  S\V., 
Washington,  DC  20585-0002.  (301)  903- 
7147.  For  information  on  the 
Department's  National  Environmental 
Policy  Act  process,  contact:  Carol  M. 
Borgstrom.  Director.  Office  of  NEPA 
Oversight  (EH-25).  U.S.  Department  of 
Energy.  1000  Independence  Avenue 
SVV..  Washington.  DC  20585.  (202)  586- 
4600  or  leave  a  message  at  1-800-472- 
2756. 

SUPPLEMENTARY  INFORMATION:  On 
October  22. 1990.  the  Department  of 
Energy  issued  a  Notice  of  Intent  to 
prepare  the  Environmental  Restoration 
and  Waste  Management  Programmatic 
Environmental  Impact  Statement  (PEIS) 
(55  FR  42633).  In  the  Notice  of  Intent 
and  in  an  Implementation  Plan  issued 
in  January  1994,  the  Department 
identified  the  proposed  action  as 
follows:  "to  formulate  and  implement 
an  integrated  environmental  restoration 
and  waste  management  program  in  a 
safe  and  environmentally  sound  manner 
and  in  compliance  with  applicable  laws, 
regulations  and  standards."  The  Notice 
of  Intent  and  the  Implementation  Plan 
identified  two  separate  sets  of 
alternatives  to  be  evaluated,  for 
environmental  restoration  and  for  waste 
management. 

The  Department  attempted  to 
meaningfully  analyze  the  environmental 
restoration  alternatives  that  it  originally 
defined  as  part  of  the  "proposed 
action."  Aher  considerable  effort,  the 
Department  has  concluded  that  it  would 
not  be  appropriate  to  make 
programmatic  decisions  regarding 
cleanup  strategies  that  would  be 
applicable  to  all  of  the  Department's 
sites.  The  fundamental  reasoning 
behind  the  Department's  conclusion  is 
that  cleanup  decisions  should  reflect 
site-specific  conditions,  and,  in  any 
event,  can  only  be  reached  with  the 
approval  of  state  and  federal  regulators 
and  the  involvement  of  the  public.  It 
would  be  inconsistent  with  the  site- 
specific  nature  of  cleanup  decisions, 
therefore,  to  make  these  decisions  under 
this  PEIS  that  would  be  implemented 
nationwide. 

Accordingly,  the  Department 
proposes  to  eliminate  the  analysis  of 
environmental  restoration  alternatives 
and  to  modify  the  proposed  action.  As 
modified,  the  PEIS  would  consider  how 
to  manage  the  subject  wastes  and 
analyze  alternative  sites  at  which  the 
wastes  could  be  managed  in  the  future. 
The  PEIS  would  focus  its  programmatic 
evaluations  on  waste  management 
facilities,  and  would  henceforth  be 
known  as  the  "Waste  Management 
Programmatic  Environmental  Impact 


Statement."  As  previously  set  forth  in 
the  Implementation  Plan,  the  PEIS 
would  evaluate  decentralized,  regional, 
and  centralized  approaches  for  storage 
of  high-level  waste;  treatment  and 
storage  of  transuranic  waste;  treatment 
and  disposal  of  low-level  and  low  level 
mixed  waste;  and  treatment  of 
hazardous  waste.  Waste  generated  by 
restoration  activities  in  the  future  that 
must  be  managed  as  part  of  the 
Department's  program  to  manage  all  of 
its  wastes  would  be  considered  in  the 
PEIS's  projected  waste  inventories.  The 
draft  PEIS  is  currently  scheduled  for 
publication  in  late  spring  of  1995. 

In  the  October  22. 1990.  Notice  of 
Intent  in  the  Federal  Register,  the 
Department  of  Energy  discussed  the 
preparation  of  a  Programmatic 
Environmental  Impact  Statement  based 
on  formulating  and  implementing  an 
integrated  environmental  restoration 
and  waste  management  program  in  a 
safe  and  environmentally  sound  manner 
and  in  compliance  with  applicable 
requirements.  The  Notice  of  Intent 
stated  that  the  purpose  of  the  integrated 
environmental  restoration  and  waste 
management  program  was  to  provide  a 
broad,  systematic  approach  to 
addressing  site  cleanup  and  waste 
management.  Although  the  proposed 
action  was  defined  in  terms  of 
integrating  environmental  restoration 
and  waste  management,  the  description 
of  the  alternatives  in  the 
Implementation  Plan  set  forth  separate 
sets  of  alternatives  for  environmental 
restoration  and  waste  management. 

When  the  Department  published  the 
Notice  of  Intent  in  1990,  there  were 
important  national  issues  regarding  the 
direction  of  its  environmental 
restoration  program  that  could  be 
meaningfully  evaluated  in  the  PEIS. 
These  issues  focused  primarily  on  the 
level  and  extent  of  cleanup  of  the 
Department's  facilities.  The  Department 
continues  to  believe  that  cleanup  of  its 
sites  involves  important  issues  such  as 
land  use.  public  health,  worker  risks, 
and  cleanup  standards.  The  Department 
has  concluded,  however,  that 
programmatic  decisions  regarding 
environmental  restoration  cannot  be 
made  because  these  decisions  should 
reflect  the  particular  conditions  at  each 
site,  and  require  the  approval  of  state 
regulators  and  the  involvement  of 
stakeholders.  The  Department  believes 
that  the  proposed  action  originally 
considered  in  the  PEIS  should  be 
modified  by  eliminating  the  analysis  of 
environmental  restoration  alternatives. 
In  view  of  this  modification  the  PEIS 
would  be  renamed  the  "Waste 
Management  Programmatic 
Environmental  Impact  Statement." 


The  modified  proposed  action  would 
focus  on  the  evaluation  and  analysis  of 
waste  management  issues  confronting 
the  Department  and  would  incorporate 
potential  impacts  of  environmental 
restoration  on  the  management  of 
wastes.  The  Department  believes  the 
proposed  action  as  modified  will 
identify  and  analyze  waste  management 
issues  and  activities  for  which  the 
Department  is  responsible.  A  summary 
of  the  comments  received  in  response  to 
this  notice  will  be  contained  in  an 
appendix  to  the  draft  Waste 
Management  Programmatic 
Environmental  Impact  Statement. 
Comments  previously  received  during 
the  public  comment  process  on  the 
scope  of  the  PEIS  that  are  still  relevant 
in  light  of  the  proposed  modification  to 
the  PEIS,  and  the  issues  raised  by  such 
comments,  would  be  evaluated  as 
discussed  in  the  Implementation  Plan. 
Comments  on  the  scope  of  the  PEIS  that 
are  relevant  to  other  analyses  being 
conducted  in  connection  with  site- 
specific  environmental  restoration  at 
DOE'S  sites  will  be  considered  in  the 
preparation  of  those  analyses. 

Issued  in  Washington,  D.C.,  on  JaniiaiA  18, 
1995. 

Thoma<>  P.  Gnunbly, 

Assistant  Secretary  for  EnvironmentuI 
Management. 
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Research,  Development  and 
Demonstration  of  New  and  Advanced 
Technology  for  the  Glass  Industry; 
Financial  Assistance 

AGENCY:  Department  of  Energy.  Idaho 
Operations  Office. 

ACTION:  Solicitation  for  Financial 
Assistance:  Research,  Development  and 
Demonstration  of  New  and  Advanced 
Technology  for  the  Glass  Industry. 

SUMMARY:  Notice  is  hereby  given 
pursuant  to  Public  Law  93-577,  the 
Federal  Non-nuclear  Energy  Research 
and  Development  Act  of  1974,  that  the 
U.S.  Department  of  Energy  (DOE)  Idaho 
Operations  Office  (ID),  is  seeking  cost- 
shared  applications  for  research, 
development  and  demonstration  of  new 
and  advanced  technologies  to  assist  the 
glass  industry  to  remain  competitive, 
reduce  energy  consumption,  and  reduce 
negative  environmental  impacts.  A 
minimum  20%  non-DOE  cost-share  for' 
research  and  development  phases  and  a 
minimum  50%  non-DOE  cost-share  for 
the  demonstration  phase  is  required. 


This  is  a  complete  solicitation 
document. 

DATES:  The  deadline  for  receipt#f 
applications  is  4:00  p.m.  MDT,  March 
22,  1995. 

ADDRESSES;  Applications  shall  be 
submitted  to:  B.  G.  Bauer.  Contracting 
Officw;  Procurement  Services  Division; 
U.  S.  Department  of  Energy;  Idaho 
Operations  Office;  850  Energy  Drive,  MS 
1221;  Idaho  Falls,  Idaho  83401-1563 
[NUMBER  DE-PS07-95ID13346] 
FOR  FURTHER  INFORMATION  CONTACT: 
Dallajs  Hoffer.  Contract  Speciafist, 
Telephone  (208)  526-0014.  Facsimile 
(208) 526-5548. 
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SUPPLEMENTARY  INFORMATION: 

A.  Background     . 

Prdjects  sponsored  by  the  DOE  Office 
of  Industrial  Technologies  (OIT)  are 
based  on  the  needs  and  concerns  of 
industry.  The  program  advances 
technology  to  the  point  of 
commercialization.  Historically, 
activities  have  focused  on  industrial 
competitiveness,  the  development  of 
energy  efficient,  environmentally  benign 
technology  and  equipment.  As  part  of 
this  program,  this  solicitation  for  DOE 
financial  assistance  apphcations  is 
being  issued. 

B.  Project  Description 

DOE  anticipates  awarding  one  or 
more  Cooperative  Agreements  in 
accordance  with  DOE  Financial 
Assistance  regulations  appearing  at  Title 
10  of  the  Code  of  Federal  Regulations, 
Chapter  II  Subchapter  H,  Part  600  as  a 
result  of  this  sohcitation.  and  funds  are 
available.  Federal  funds  appropriated 
for  this  solicitation  are  approximately 
S2.00D.OOO  and  are  to  be  used  to  fund 
the  entire  research  effort.  The  Catalog  of 
Federal  Domestic  Assistance  Number 
for  this  program  is  81.078.  All  projects 
shall  be  cost  shared  by  DOE  and  the 
participant.  AppHcants  should  be  aware 
that  any  awardee  shall  be  required  to 
have  a  cost  share  of  not  less  than  20% 
of  the  total  cost  of  the  program  for  the 
research  and  development  phases  and 
50%  of  the  total  cost  of  the  program  for 
the  demonstration  phase.  For  the 
purpose  of  cost  share  determination. 
Phase  1  and  Phase  II  tasks  are 
considered  to  be  research  and 
development  while  Phase  111  tasks  are 
demonstration.  NO  FEE  OR  PROFIT  WILL  BE 
PAID  TO  THE  AWARD  RECIPIENTS.  Under 
Cuoperative  Agreements  it  is  anticipated 
there  ivill  be  substantial  involvement  by 
DOE. , . 

D0£  suggests,  but  does  not  require,  a 
multi-phase  approach  and  projects  may 
be  ini  iated  at  the  bench  scale  (Phase  I). 
laboraitor>7pilot  scale  (Phase  II),  or 


demonstration  (Phase  III),  levels. 
Individual  project  duration  will  not 
exceed  3  years.  Project(s)  with  durations 
of  less  than  3  years  and  in  anv  phase  of 
development  are  eligible,  if  conclusive 
evidence  is  presented  that  previous 
phase(s)  have  been  completed 
successfully.  All  applications  with 
project  periods  of  3  years  or  less  will  be 
given  equal  consideration.  The  period  of 
performance  for  the  first  phase  is 
anticipated  to  be  12  months.  At  the  end 
of  Phase  I,  provided  satisfactory 
progress  has  been  made  and  funds  are 
available.  DOE  may  award  a 
continuation  of  work  to  undertake 
further  development  if  the  participant 
demonstrates  a  continuing  need  for 
federal  assistance,  shows  sufficient 
progress  in  the  research  effort,  has 
completed  the  work  in  compliance  with 
a  mutually  agreed  management  plan, 
and  identifies  the  new  research 
planned. 

The  objective  of  this  solicitation  is 
research,  development  and 
demonstration  of  new  and  advanced 
technologies  to  assist  the  glass  industry 
to  remain  competitive,  reduce  energy 
consumption,  and  reduce  negative 
environmental  impacts.  Utilizing  the 
recommendations  of  the  flat,  fiber, 
container  and  specialty  glass  industn,- 
sectors  the  below  listed  priority  research 
subject  areas  have  been  identified. 
Proposals  for  research  in  areas  not 
included  in  the  list  below  will  not  be 
considered.  Proposals  shall  have 
applications  that  cut  across  two  or  more 
of  the  flat,  fiber,  container  or  specialty 
glass  industry'  sectors.  Applications 
must  identify  the  priority  area  being 
addressed,  explain  why  industry  is  not 
already  performing  the  proposed 
research,  and  why  DOE  funding  is 
appropriate. 

C.  Glass  Industry  Research  Priorities 

This  solicitation  is  to  be  focused  on 
the  following  glass  industry  research 
priorities  idt-ritified  by  the  industry. 

1.  Materials 

a.  Develop  improved,  cost  effective 
refractories  that  have  greater  service 
capabilities,  do  not  contain  materials 
that  are  classified  as  hazardous,  or  that 
are  well  suited  for  applications  of  oxy-    ' 
fuel  and  gas  reburn. 

2.  Equipment 

a.  Develop  equipment  that  will 
improve  energy  recovery  from  the 
meher  (for  example:  preheating  of  glass 
cuUet  and  batch  raw  materials, 
generation  of  electricity,  or  drive 
processes). 


b.  Improve  recycling  equipment  (i.e. 
recycled  material  sorting,  separation, 
size  reduction,  processing). 

c.  Develop  equipment  to  recycle 
facility  waste  products  and  remove  or 
render  harmless  hazardous  material. 

d.  Develop  improved,  cost  effective 
air  emissions  systems  or  optimized 
furnace  designs  to  meet  the  more 
stringent  regulations  of  the  future  (i.R. 
removal  of  NOx.  SO.x  and  particulate    - 
emissions).  Integrated  process 
improvements  are  preferred  over  add  on 
devices. 

e.  Improve  process  water  treatmen» 
and  control. 

3.  Computer  Modeling 

a.  Develop  models  to  improve  base 
understanding  of  the  glass  chemistrv. 
This  includes  chemical  kinetics  of  pre- 
melting.  solid  state  reactions,  batch 
melting  and  reactions  in  glass,  chemical 
equilibria  and  solubility  data,  and 
chemical  kinetics  during  (re)fining. 

b.  Study  effect  of  gas  bubbles  on  the 
physical  and  transport  properties  of  the 
glass  melt. 

c.  Develop  models  with  ability  to 
correlate  furnace  design  and  operation 
with  glass  quality,  or  elimination  of 
defects. 

d.  Develop  furnace  models  that  can 
calculate  transient  thermal  and 
chemical  behavior  and  can  be  used  to 
develop  methods  to  optimize  energv  use 
and  reduce  air  emissions. 

e.  Develop  models  to  optimize  fuel 
combustion  and  heat  release,  heat 
transfer  models  to  calculate  glass 
melting  and  temperature  conditioning. 
or  improved  combustion  models  for 
prediction  of  pollutant  production. 

4.  Instrumentation  and  Control 

a.  Advanced  instrumentation  to 
measure  glass  chemical  and  physical 
properties  required  for  optimizing 
production  (cost  effective  non-contact  or 
direct  contact  types). 

b.  Develop  non-contact  stress 
analyzers  and  surface  property 
analyzers. 

c.  Develop  low  cost  direct  contact 
sensors  that  can  be  used  in  molten  glass 
so  that  relatively  large  arrays  can  be 
used  to  provide  information  to  improve 
process  control. 

d.  Develop  improved  monitoring  and 
process  control  systems  to  reduce  air 
emissions. 

e.  Instrumentation  to  measure 
refractory  thickness  (condition/ 
serviceability). 

f.  Develop  methods  to  correlate 
numerical  data  and  operating 
parameters  and  use  them  for 
development  of  control  systems  (i.e. 
expert,  fuzzy  logic,  or  neural  networks) 
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including  systems  for  melting, 
processing,  or  emissions  control  to 
improve  glass  quality  and  yield, 
g.  Develop  instrumentation  for 
recycled  glass  streams. 

D.  Proposal  Requirements 

Each  proposal  must  contain  the 
following: 

1.  Identify  the  priority  area  being 
addressed,  explain  why  industry  is  not 
already  performing  the  proposed 
research,  and  why  DOE  funding  is 
appropriate; 

2.  Demonstrated  support  of  the  glass 
industry  by  describing: 

a.  how  industry  has  participated  in 
deciding  what  research  activities  will  be 
undertaken; 

b.  how  industry  will  participate  in  the 
evaluation  of  the  applicant's  progress  in 
research  and  development  activities; 

c.  the  extent  of  industry  involvement 
in  conducting  trials  at  their  facilities  to 
accomplish  or  validate  the  research;  and 

d.  the  extent  to  which  industry  funds 
are  committed  to  the  applicant's 
proposal; 

3.  Demonstrated  commitment  for  cost 
sharing  funds  from  non-federal  sources, 
which  shall  consist  of: 

a.  cash,  and/or 

b.  as  determined  by  DOE,  the  fair 
market  value  of  equipment,  services, 
materials,  appropriate  technology 
transfer  activities,  and  other  assets 
directly  related  to  the  proposed  project; 

4.  Provide  a  management  plan  that 
outhnes  how  the  research,  development, 
and  technology  transfer  activities  will 
be  carried  out  and  administered.  The 
management  plan  shall: 

a.  outline  the  research,  development, 
and  technology  transfer  activities  by 
Task  expected  to  be  performed; 

b.  include  a  detailed  statement  of 
work  of  technical  work  to  be  performed; 

c.  outline  who  will  conduct  those 
research  activities  and  their 
qualifications; 

d.  establish  the  time  frame  over  which 
the  research  activities  will  take  place; 
and 

e.  define  the  overall  program 
management  and  direction  by: 

1.  identi.'ving  managerial, 
organizational  and  administrative 
procedures  and  responsibilities; 

2.  outlining  how  the  coordination  of 
work  between  the  individuals  and 
organizations  involved  will  be  achieved; 

3.  demonstrating  how  implementation 
and  monitoring  of  the  progress  of  the 
research  project  after  receipt  of  funding 
from  DOE  will  be  achieved; 

4.  demonstrating  how 
recommendations  and  implementations 
on  modifications  to  the  plan,  if  any,  will 
be  achieved;  and 


5.  providing  sufficient  rationale  to 
support  the  project  costs. 

5.  State  the  annual  cost  of  the 
proposal  and  a  breakdown  of  those  costs 
for  each  task  and  a  break  down  of  the 
percentage  of  time  devoted  for  each  key 
individual  performing  the  work; 

6.  Provide  a  critical  review  of  existing 
and  emerging  technologies,  relevant 
patents,  on-going  research,  and 
practices,  and  a  description  of  the 
hurdles  that  must  be  overcome  to  ensure 
commercial  viability  and 
commercialization  of  the  proposed 
technologies; 

7.  Justify  the  project  with  an  initial 
economic  evaluation  indicating  the 
potential  for  a  significant  reduction  in 
manufacturing  cost  and/or  a  significant 
improvement  in  product  value  resulting 
from  the  proposed  research; 

8.  Identify  the  technical  hurdles  for 
commercialization  and  how  they  will  be 
addressed;  and 

9.  Provide  evidence  of  having  the 
facilities  and  equipment  or  industrial 
partner(s)  capable  of  conducting 
laboratory  scale  and  demonstration 
testing. 

10.  All  proposals  shall  include  a 
demonstration  phase. 

11.  Proposals  shall  have  applications 
that  cut  across  two  or  more  of  the  Hat, 
fiber,  container  or  specialty  glass 
industry  sectors. 

Note:  Underlying  assumptions  along  with 
detailed  calculations  to  support  the  claimed 
economic  and  energy  efficiency  benefits  must 
be  included  in  the  application. 

E.  Qualified  Applicants 

Government-owned  laboratories, 
private  research  organizations,  nonprofit 
institutions,  or  private  firms. 

F.  Proposal  Evaluation 

a.  Application  Deadline 

The  deadline  for  receipt  of 
applications  is  4:00  p.m.  MST,  March 
22, 1995.  Late  applications  will  be 
handled  in  accordance  with  10  CFR 
600.13. 

6.  Selection  of  Proposals 

Only  those  proposals  which  meet  all 
of  the  requirements  of  this  solicitation 
will  be  considered  for  selection. 
Selections  will  be  made  in  accordance 
with  the  following  selection  criteria  and 
programmatic  considerations: 

Criterion  1 — The  research  proposal 
demonstrates  a  thorough  knowledge  of 
the  glass  industry  by  highlighting  its 
technology  needs,  barriers  to  their 
development  and  commercialization, 
and  provides  a  credible  management 
plan  to  achieve,  and  evidence  to  support 
the  benefits  identified  in  the  proposed 
research. 


Criterion  2 — The  research  proposal 
contains  evidence  of  strong  support  by 
the  glass  industry  by  identifying 
significant  industry  involvement  in 
preparation  of  the  proposal  and  in 
performing  the  research  activities. 

Criterion  3 — The  research  proposal 
identifies  a  viable  mechanism  to 
facilitate  the  transfer  of  the  technology 
to  the  glass  industry  at  the  earliest 
practicable  time;  Proposals  that  include 
conducting  trials  at  multiple  plants  to 
accomplish  or  validate  work  are 
preferred. 

Criterion  4 — The  research  proposal 
offers  technology  which  is  new  and 
advanced  and  is  based  upon  sound 
scientific,  environmental,  and 
engineering  principles,  are  technically 
feasible  and  cost  effective,  have 
practical  industrial  application,  and  will 
provide  the  greatest  benefits  per  dollar 
invested  in  the  U.S.  glass  industry 

c.  Weighting  of  Criteria 

Criterion  1,  2,  3,  and  4  are  each 
weighted  25%  of  the  total  score. 

ci.  Programmatic  Selection 
Considerations 

In  conjunction  with  the  evaluation 
results  and  rankings  of  individual 
proposals,  the  Government  will  make 
selections  for  negotiations  and  planned 
awards  from  among  the  highest  ranking 
proposals  utilizing  the  following 
programmatic  considerations: 

(1)  The  proposed  cost  of  the  project 
will  not  be  point  scored.  Applicants  are 
advised,  however,  that  notwithstanding 
the  lower  relative  importance  of  the  cost 
considerations,  the  evaluated  cost  may 
be  the  basis  for  selection.  In  making  the 
selection  decision,  the  apparent 
advantages  of  individual  technical  and 
business  applications  will  be  weighed 
against  the  probable  cost  to  the 
government  to  determine  whether  the 
application  approaches  (excluding  cost 
considerations)  are  worth  the  probable 
cost  differences. 

(2)  It  is  desirable  to  implement  each 
research  and  development  project  as  a 
continuing  collaborative  effort  in  which 
the  peirticipants  represent  both  the 
scientific/engineering  research 
disciplines  as  well  as  members  of  the 
glass  industry  engaged  in  its  practical, 
daily  operations  and  experienced  in  the 
application  of  glass  industry  processes 

(3)  Proposals  that  have  the  potential 
to  save  significant  energy,  reduce 
negative  environmental  impacts  and 
provide  significant  cost  benefits  are 
preferred. 

e.  Merit  Reviews 

All  Applications  will  be  evaluated 
under  the  procedure  for  "Objective 
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M  E  rit  Review  of  Discretionary  Financial 
A  1  iistance  Applications"  which  was 
published  in  the  Federal  Register  on 
May  31,  1990  (Vol.  55.  No.  105). 
Selections  for  negotiations  are  expected 
to  be  made  May  10, 1995,  and  financial 
assistance  awards  are  expected  to  bn 
made  beginning  July  21,  1995. 

SECTION  III— GENERAL  CONDITIONS 

The  applications  will  be  evaluated  in 
accordance  with  the  Office  of  Energy 
ElBciency  and  Renewable  Energy  Merit 
Review  Procedure,  and  the  criteria  and 
programmatic  considerations  set  forth  in 
this  solicitation.  In  conducting  this 
evaluation,  the  Government  may  utilize 
assistance  and  advice  from  non- 
Govemment  personnel.  Applicants  are 
therefore  requested  to  state  on  the  cover 
sheet  of  the  applications  if  they  do  not 
consent  to  an  evaluation  by  such  non- 
Govemment  personnel.  The  applicants 
are  further  advised  that  DOE  may  be 
unable  to  give  full  consideration  to  an 
application  submitted  without  such 
consent.  DOE  reserves  the  right  to 
support  or  not  to  support  any.  all,  or  any 
part  of  any  application.  All  applicants 
will  be  notified  in  writing  of  the  action 
taken  on  their  applications  in 
approximately  90  days  after  the  closing 
date  for  this  solicitation,  provided  no 
follow-up  clarifications  are  needed. 
Status  of  any  application  during  the 
evaluation  and  selection  process  will 
not  be  discussed  with  the  applicants. 
Unsuccessful  applications  will  not  be 
returned. 

A.  Instructions  for  Preparation  of 
Applications 

Each  application  in  response  to  this 
solicitation  should  be  prepared  in  one 
volume.  One  original  and  nine  copies  of 
each  application  are  required.  Proposals 
shall  be  a  maximum  of  30  pages 
excluding  costing  information  and, 
assurance  and  certification  forms 
provided  in  the  DOE  Application 
Instruction  package.  The  application 
facosheet  is  the  Standard  Form  424.  The 
application  is  to  be  prepared  for  the 
complete  project  period. 

a.  Proprietary  Proposal  Infomuition 

Applications  submitted  in  response  to 
this  solicitation  may  contain  trade 
secrets  and/or  privileged  or  confidential 
commercial  or  financial  information 
which  the  applicant  does  not  want  used 
or  disclosed  for  any  purpose  other  than 
evaluation  of  the  application.  The  use 
and  disclosure  of  such  data  may  be 
lestricted  provided  the  applicant  marks 
the  cover  sheet  of  the  application  with 
the  following  legend,  specifying  the 
pages  of  the  application  which  are  to  be 


restricted  in  accordance  with  the 
conditions  of  the  legend: 

The  data  contained  in  pages of  this 

application  have  been  submitted  in 
confidence  and  contain  trade  secrets  or 
proprietar}'  information,  and  such  data  shall 
be  used  or  disclosed  only  for  evaluation 
purposes,  provided  that  if  this  applicant 
receives  an  award  as  a  result  of  or  in 
connection  with  the  submission  of  this 
application.  DOE  shall  have  the  right  to  use 
or  disclose  the  data  herein  to  the  extent 
provided  in  the  award.  This  restriction  does 
not  limit  the  government's  right  to  use  or 
disclose  data  obtained  without  restriction 
from  any  source,  including  the  applicant. 

Further,  to  protect  such  data,  each 
page  containing  such  data  shall  be 
specifically  identified  and  marked, 
including  each  line  or  paragraph 
containing  the  data  to  be  protected  with 
a  legend  similar  to  the  following: 

Use  or  disclosure  of  the  data  set  forth 
above  is  subject  to  the  restriction  on  the 
cover  page  of  this  application. 

It  should  be  noted,  however,  that  data 
bearing  the  aforementioned  legend  may 
be  subject  to  release  under  the 
provisions  of  the  Freedom  of 
Information  Act  (FOIA).  if  DOE  or  a 
court  determines  Lhat  the  material  so 
marked  is  not  exempt  under  the  FOIA. 
The  Government  assumes  no  liability 
for  disclosure  or  use  of  unmarked  data 
and  may  use  or  disclose  such  data  for 
any  purpose.  Applicants  are  hereby 
notified  that  DOE  intends  to  make  all 
applications  submitted  available  to  non- 
Covernment  personnel  for  the  sole 
purpose  of  assisting  the  DOE  in  its 
evaluation  of  the  applications.  These 
individuals  will  be  required  to  protect 
the  confidentiality  of  any  specifically 
identified  information  obtained  as  a 
result  of  their  participation  in  the 
evaluation. 

b.  Budget 

A  budget  period  is  an  interval  of  time 
(usually  12  months)  into  which  the 
project  period  is  divided  for  funding 
and  reporting  purposes.  Project  period 
means  the  toi^l  approved  period  of  time 
that  DOE  will  provide  support 
contingent  upon  satisfactory  progress 
and  availability  of  hinds.  The  project 
period  may  be  divided  into  several 
budget  periods.  The  project  period  shall 
not  exceed  three  years.  Each  application 
must  contain  Standard  Forms  424  and 
424A.  The  budget  summary  page  onlv 
needs  to  be  completed  for  the  first 
budget  period;  all  other  periods  of 
support  requested  should  be  shown  on 
the  total  costs  page.  The  proposal 
should  contain  full  details  of  the  costs 
regarding  the  labor,  overhead,  material, 
travel,  subcontracts,  consultants,  and 
other  support  costs  broken  down  by  task 


and  by  year.  Every  cost  item  should  be 
justifiable  and  further  details  of  the 
costs  may  be  required  if  the  proposal  is 
selected  for  the  award.  It  is  essential 
that  requested  details  be  submitted  in  a 
timely  manner  for  the  actual  award. 
Items  of  needed  equipment  should  be 
individually  listed  by  description  and 
estimated  cost,  inclusive  of  tax.  and 
adequately  justified.  The  destination 
and  purpose  of  budgeted  travel  and  its 
relation  to  the  research,  should  be 
specified.  Anticipated  consultant 
sor\ices  should  be  justified  and 
information  furnished  on  each 
individual's  expertise,  primary 
organizational  affiliation,  dailv 
compensation  rate  and  number  of  days 
of  expected  ser\'ice.  Consultant's  travel 
costs  should  be  listed  separately  under 
travel  in  the  budget. 

c.  Cost  Proposal 

In  the  event  there  arc  multiple 
projects  proposed  in  a  submittal,  a 
separate  cost  proposal  should  be 
included  for  each  project  proposed  for 
funding.  The  cost  proposal  should  havr 
sufficient  detail  that  an  independent 
evaluation  of  the  labor,  materials, 
equipment  and  other  costs  as  well  as  u 
verification  of  the  proposed  cost  share 
can  be  performed. 

B.  Notices  to  Applicants 

a.  False  Statements:  Applications 
must  set  forth  full,  accurate,  and 
complete  information  as  required  by 
this  solicitation.  The  penalty  for  making 
false  statements  is  prescribed  in  18 
U.vS.C.  1001. 

b.  Application  Clarification:  DOh 
reserves  the  right  to  require  applications 
to  be  clarified  or  supplemented  to  th<' 
extent  considered  necessary  either 
through  additional  written  submissions 
or  oral  presentations. 

c.  Amendments:  .Ml  amendments  to 
this  solicitation  will  be  mailed  to 
recipients  who  submit  a  written  request 
for  the  DOE  Application  Instruction 
package. 

d.  .Applicant's  Past  Perfornijvu.i':  DOE 
reserves  the  right  to  solicit  from 
available  sources  relevant  infornialion 
concerning  an  applicant's  past 
performance  and  may  consider  such 
information  in  its  evaluation. 

e.  Commitment  of  Public  Funds:  Thf 
Contracting  Officer  is  the  only 
individual  who  ran  legally  commit  tin- 
Government  to  the  expenditure  of 
public  funds  in  connection  with  the 
proposed  award.  Any  other 
commitment,  either  explicit  or  implied, 
is  invalid. 

!.  Effective  Period  of  Application:  .\il 
applications  should  remain  in  effect  for 
at  least  180  days  from  the  closing  date 
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g.  Availability  of  Funds:  The  actual 
amount  of  funds  to  be  obligated  in  each 
fiscal  year  will  be  subject  to  availability 
of  funds  appropriated  by  Congress. 

h.  Assurances  and  Certifications:  DOE 
requires  the  submission  of  preaward 
assurances  of  compliance  and 
certifications  which  are  mandated  by 
law.  Prospective  applicants  intending  to 
submit  an  application  in  response  to 
this  solicitation  should  request  a  DOE 
Application  Instruction  package,  which 
includes  standard  forms,  assurances  and 
certifications,  by  notifying  the  IX)E 
Contract  Specialist.  It  is  advised  that 
prospective  applicants  submit  their 
requests  in  writing  no  later  than 
February  21, 1995. 

i.  Questions  &  Answers:  Questions 
regarding  this  solicitation  should  be 
submitted  in  writing  to  the  DOE 
Contract  Specialist  no  later  than 
February  15,  1995.  Questions  and 
answers  will  be  issued  in  writing  as  an 
amendment  to  this  solicitation. 

j.  Preaward  Costs:  The  government  is 
not  liable  for  any  costs  incurred  in 
preparation  of  an  application.  Awardees 
may  incur  preaward  costs  up  to  ninety 
(90)  days  prior  to  the  effective  date  of 
award.  Should  the  awardee  take  such 
action,  it  is  done  so  at  the  awardee's  risk 
and  does  not  impose  any  obligation  on 
the  DOE  to  issue  an  award  (10  CFR 
600.103) 

k.  Patents,  Data,  and  Copyrights: 
Applicants  eu^e  advised  that  patents, 
data,  and  copyrights  will  be  treated  in 
accordance  with  10  CFR  600.33. 

1.  Environmental  impact:  An 
applicant  environmental  checklist  will 
be  provid'^d  in  the  DOE  Application 
Instruction  package.  Award^will  not  be 
made  until  all  environmental 
requirements  are  completed. 

m.  EPACT:  Applicants  shall  be 
required  to  comply  with  Section  2306  of 
the  Energy  Policy  Act  of  1992  (EPACT) 
|42  U.S.C!  135251,  in  the  event  EPACT 
applies  to  financial  assistance 
mstruments  issued  as  a  result  of  this 
solicitation.  A  copy  of  Section  2306  will 
be  included  in  the  DOE  Application 
Instruction  package. 

Dated:  Februar>'  12. 1995. 
Brad  Bauer, 

Director.  Procurement  Services  Division. 
jFR  Doc.  95-1755  Filed  1-23-95;  8:45  am] 
BILUNG  CODE  6450-01-P 


Certification  of  the  Radiological 
Condition  of  the  Seymour  Specialty 
Wire  Site,  Seymour,  Connecticut, 
1992-1993 

AGENCY:  Office  of  E^,vironmental 
Management.  Department  of  Energy 
(DOE). 


ACTION:  Notice  of  certification. 

summary:  DOE  has  completed  remedial 
action  to  decontaminate  the  process 
building  at  the  Seymour  Specialty  Wire 
Site  in  Seymour,  Connecticut.  The 
property  was  found  to  contain 
quantities  of  radioactive  material  from 
work  performed  for  the  Atomic  Energy 
Commission.  Post-remedial  action 
radiological  surveys  show  that  the  site 
now  meets  current  guidelines  for  use 
without  radiological  restrictions.  This 
notice  announces  the  availability  of  the 
certification  docket  for  remedial  action 
taken  at  the  site. 

ADDRESSES:  Copies  of  the  docket  may  be 
inspected  at: 

Public  Reading  Room,  Room  lE-190, 
Forrestal  Building,  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW..  Washington.  DC.  20585; 
Public  Document  Room.  Oak  Ridge 
Operations  Office,  U.S.  Department  of 
Energy.  P.O.  Box  2001.  Oak  Ridge. 
Tennessee  37831. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Wagoner  II,  Director,  Off-Site/ 
Savannah  River  Program  Division. 
Office  of  Eastern  Area  Programs  (EM- 
421),  Office  of  Environmental 
Restoration,  U.S.  Department  of  Energy, 
Washington,  D.C.  20585.  (301)  427-1721 
Fax:  (301)  427-1907. 
SUPPLEMENTARY  INFORMATION:  DOE 
(Office  of  Environmental  Restoration, 
Office  of  Eastern  Area  Programs.  Off- 
Site/Savannah  River  Program  Division) 
has  implemented  remedial  action  at  the 
Seymour  Specialty  Wire  Site  in 
Seymour.  Connecticut.  (Town  of 
Seymour.  Volume  135.  pages  430—437) 
as  part  of  the  Formerly  Utilized  Sites 
Remedial  Action  Program  (FUSRAP). 
The  objective  of  the  program  is  to 
identify  and  clean  up  or  otherwise 
control  sites  where  residual  radioactive 
contamination  remains  from  activities 
carried  out  under  contract  to  the 
Manhattan  Engineer  District  and  the 
Atomic  Energy  Commission  (AEC) 
during  the  early  years  of  the  nation's 
atomic  energy  program.  In  December 
1985.  the  Seymour  site  was  formally 
designated  by  DOE  for  cleanup  under 
FUSRAP. 

The  Bridgeport  Brass  Company,  later 
known  as  the  Seymour  Specialty  Wire 
Company,  performed  operations  under 
contract  to  AEC  from  1962  to  1964.  The 
contract  was  for  the  development  of  a 
process  for  the  extrusion  of  natural 
uranium  metal.  The  portion  of  the 
Seymour  Facility  where  the  AEC  work 
was  conducted,  the  Rufert  Building,  is 
currently  leased  by  the  Electric  Cable 
Company  as  an  industrial 
manufacturing  plant. 


In  1964,  AEC  conducted  a  radiological 
survey  of  the  1.9-ha  (4.8-acre)  parcel  of 
the  Seymour  site  that  included  the 
Rufert  Building.  The  survey  was 
conducted  after  the  Bridgeport  Brass 
Company  terminated  all  of  the  AEC- 
related  work  at  the  Seymour  site  to 
consolidate  the  AEC  contract  work  at 
the  Bridgeport  Brass  facility  in 
Ashtabula.  Ohio.  Although  there  were 
no  AEC  standards  for  surface 
contamination  with  which  to  compare 
the  survey  data  at  that  time,  the  survey 
report  completed  at  the  time  states  that 
the  radionuclide  concentrations 
observed  were  "*   •   *  quite  low  and 
certainly  are  insignificant  with  respect 
to  any  mode  of  exposure  that  can  be 
hypothesized." 

After  FUSRAP  was  established, 
review  of  former  AEC  records  indicated 
that  the  Seymour  site  should  be 
resurveyed  because  of  the  lack  of 
satisfactory  release  criteria  at  the  time  of 
the  first  survey.  At  the  request  of  DOE, 
the  Oak  Ridge  National  Laboratory 
(ORNL)  Health  and  Safety  Research 
Division  conducted  a  preliminary 
radiological  survey  of  the  facility  on 
January  26, 1977.  This  survey  consisted 
of  gamma  exposure  measurements  at  1 
m  (3.3  ft)  from  the  floor  surface,  beta- 
gamma  exposure  rate  measurements  at  1 
cm  (0.4  in.)  above  the  floor  surface,  and 
direct  alpha  radiation  measurements 
taken  on  contact  with  the  floor. 

Because  of  gamma  radiation 
measurements  observed  during  the 
preliminary  survey,  ORNL  conducted  a 
follow-up  survey  at  the  site  on  August 
26, 1980.  The  purpose  of  the  follow-up 
survey  was  to  determine  whether  the 
site  exceeded  current  DOE  guidelines 
for  residual  contamination  on  structural 
surfaces.  Therefore,  this  survey  was 
limited  to  those  areas  of  the  building 
where  the  former  AEC  contract  work 
was  known  to  have  been  carried  out.  In 
addition  to  the  same  types  of 
measurements  that  were  taken  during 
the  1977  survey,  smear  samples  were 
taken  to  determine  the  extent  of 
transferable  contamination.  Smear 
samples  taken  from  the  bowls  and  traps 
of  several  fioor  drains  yielded 
transferable  contamination 
concentrations  of  70  to  150  dpm/cm^. 
Because  of  these  readings  and  visual 
inspection  of  the  drains,  samples  of  the 
residue  from  the  three  drains  were  also 
collected  for  analysis.  These  samples 
contained  uranium  concentrations 
ranging  from  2.860  to  15.600  pCi/g  (the 
1980  report  does  not  indicate  whether 
this  was  total  uranium  or  uranium-238). 

Both  the  1977  and  1980  surveys 
indicated  that  radioactive 
contamination  was  present  in  the  Rufert 
Building,  primarily  in  the  Dynapack 


(extrusion)  area,  which  exceeded 
current  DOE  guidelines  for  residual 
contamination  on  structural  surfaces.  As 
a  result  of  these  surveys,  the  site  was 
designated  for  remediation  under 
FUSRAP  in  December  1985. 

ORNL  conducted  more  extensive 
characterization  surveys  in  May  and 
June  1992  to  more  precisely  define  the 
locations  and  delineate  the  boundaries 
of  the  radioactive  contamination 
identified  during  the  initial  designation 
surveys.  The  characterization  surveys 
confirmed  that  the  primary 
contaminants  in  the  areas  of  the  Rufert 
Building  used  to  perform  AEC  work 
were  uranium-238  and  its  decay 
products.  The  contamination  extended 
throughout  a  much  greater  portion  of 
the  first  floor  of  the  building  than 
originally  thought.  In  addition,  near- 
surface  walkover  gamma  radiation 
surveys  were  conducted  on  exterior 
areas.  Two  small  isolated  areas  were 
contaminated  with  radioactive  material. 

Based  on  data  collected  and  evaluated 
during  the  characterization  activities,  an 
expedited  removal  action  was 
conducted  at  the  Seymour  site  in  1992 
and  1993.  Post-remedial  action  siu'veys 
have  demonstrated  that  the  site  now 
meets  applicable  requirements  for  use 
without  radiological  restrictions.  DOE 
has  certified  that  any  residual 
contamination  which  remains  on  site 
falli  within  guidelines  for  use  without 
radiological  restrictions  and  that 
reasonably  foreseeable  future  use  of  the 
property  wiil  result  in  no  radiological 
exposure  above  these  radiological 
guidelines  established  to  protect 
members  of  the  general  public  as  well 
as  site  occupants.  These  findings  are 
supported  by  the  DOE  Certification 
Docket  for  the  Remedial  Action 
Performed  at  the  Seymour  Site  in 
Seymour,  Connecticut,  1992-1993. 
Accordingly,  this  property  is  released 
from  FUSRAP. 

The  certification  docket  will  be 
available  for  review  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday 
(except  Federal  holidays)  in  the  U.S. 
Department  of  Energy  Public  Reading 
Room  located  in  Room  lE-190  of  the 
Forrestal  Building,  1000  Independence 
Avenue  S.W.,  Washington,  D.C.  Copies 
of  the  certification  docket  will  also  be 
available  in  the  DOE  Public  Document 
Room,  U.S.  Department  of  Energy,  Oak 
Ridge  Operations  Office,  Oak  Ridge, 
Tennessee.  DOE,  through  the  Oak  Ridge 
Operations  Office,  Former  Sites 
Restoration  Division,  has  issued  the 
following  statement: 
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Statement  of  Certification:  Seymour 
Specialty  Wire  Site.Former  AEC 
Operations 

DOE.  Oak  Ridge  Operations  Office. 
Former  Sites  Restoration  Division,  has 
reviewed  and  analyzed  the  radiological 
data  obtained  following  remedial  action 
at  the  Seymour  Specialty  Wire  site 
(Town  of  Seymour.  Volume  135.  pages 
430-437).  Post-remedial  action 
radiological  surveys  show  that  the  site 
now  meets  current  guidelines  for  use 
without  radiological  restrictions.  Based 
on  analysis  of  all  data  collected.  DOE 
certifies  that  any  residual  contamination 
which  remains  on  site  falls  within 
current  guidelines  for  use  without 
radiological  restrictions.  This 
certification  of  compliance  also 
provides  assurance  that  reasonably 
foreseeable  future  use  of  the  property 
will  result  in  no  radiological  exposure 
above  current  radiological  guidelines 
established  to  protect  members  of  the 
general  public  as  well  as  occupants  of 
the  site. 

Property  owned  by  Seymour  Specialty 
Wire  Company:  15  Franklin  Street. 
Seymour.  Connecticut  06482. 

Issued  in  Washington.  D.C.  on  January  19. 
1995. 

John  E.  Baublitz, 

Acting  Deputy  Assistant  Secretary  for 
Environmental  Restoration. 
|FR  Doc.  95-1753  Filed  1-23-95;  8;45  am] 
BILLING  CODE  64S0-01-P 


Energy  Information  Administration 

Forms  EIA-871A-F,  "1995  Commercial 
Buildings  Energy  Consumption 
Survey" 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Notit:.'  of  Proposed  Revision  of 
Forms  EIA-871A-F.  "1995  Commercial 
Buildings  Energy  Consumption  Survey 
(CBECS),"  and  Solicitation  of 
Comments. 


SUMMARY:  The  Energy  Information 
Administration  (EIA  j.  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1980). 
conducts  a  presur\ey  consultation 
program  to  provide  the  general  public 
and  other  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  reporting  forms.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently.  EIA  is 


soliciting  comments  concerning  the 
proposed  revision  to  the  Forms  EIA- 
871A-F.  "1995  Commercial  Buildings 
Energy  Consumption  Survey." 
DATES:  Written  comments  must  be 
submitted  within  30  days  of  the 
publication  of  this  notice.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  notice,  you  should  advise  the 
contact  listed  below  of  your  intention  to 
do  so  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  Martha 
Johnson,  Project  Manager,  El-631. 
Forrestal  Building.  U.S.  Department  of 
Energy,  Washington.  D.C.  20585.  (202) 
586-1135,  Facsimile  (202)  586-0018 
Internet:  mjohnsoneia.doe.gov. 
FOR  FURTHER  INFORMATION:  Requests  for 
additional  information  or  copies  of  the 
forms  and  instructions  should  be 
directed  to  Martha  Johnson  at  the 
address  listed  above. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Request  for  Comments 

I.  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1'174  (Pub.  L.  93- 
275)  and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  9.")-91).'iho 
Energy  Information  Administration  is 
obliged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program.  As  part  of  this 
program.  EIA  collects,  evaluates, 
assembles,  analyzes,  and  disseminates 
data  and  information  related  to  energy 
resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statistical  information  rcKnanlto 
the  adequacy  of  energy  resnun  cs  to 
meet  demands  in  the  near  and  lunger 
term  future  for  the  Nation's  economic 
and  social  needs. 

The  CBECS  is  a  triennial  sur\ey  that 
provides  basic  statistical  information  on 
consumption  of  and  expenditures  for 
energy  in  commercial  buildings,  and  on 
the  energy-related  characteristics  of 
these  buildings.  (Previous  surveys  were 
conducted  in  1979.  1983.  and  1986 
under  the  name  of  the  Nonresidential 
Buildings  Energy  Consumption  Survey 
The  1989  and  1992  surveys  were 
collected  using  the  new  title,  CbECS.  To 
obtain  this  information,  personal 
interviews  are  conducted  for  a  sample  of 
commercial  buildings  in  the  50  states 
and  the  District  of  Columbia.  For 
buildings  in  the  survey,  data  are 
collected  on  structural  characteristics, 
activities  conducted  inside  the 
buildings,  building  ownership  and 
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occupancy,  energy  conservation 
measures,  energy-using  equipment,  and 
both  the  types  and  uses  of  energy 
consumed.  Energy  consumption  data  for 
the  building  are  obtained  from  the 
suppliers  of  electricity,  natural  gas.  fuel 
oil  and  district  heat  to  the  building  after 
receiving  permission  from  the  building 
owner,  manager  or  tenant.  The  energy 
suppliers  survey  is  a  mail  interview. 
Tne  data  obtained  from  this  survey 
are  published  primarily  in  EIA  reports 
titled  Commercial  Buildings 
Characteristics  (date  of  survey)  and 
Commercial  Buildings  Energy 
Consumption  and  Expenditures  (date  of 
survey).  Selected  data  from  the  surveys 
are  also  published  in  the  Monthly 
Energy  Review  and  the  Annual  Energy 
Review.  Data  are  available  electronically 
through  the  EPUB  and  on  diskettes  for 
use  with  personal  computers. 

II.  Current  Actions 

Anticipated  changes  for  the  1995 
CBECS  include:  Ten  Primary  Sampling 
Units  that  were  dropped  in  1989  will  be 
reinstated;  the  section  "Construction 
Improvements  and  Maintenance  and 
Repairs  Supplement,"  conducted  for  the 
Bureau  of  Census  will  be  deleted:  (3) 
two  types  of  buildings  (parking  garages 
and  buildings  on  industrial  sites)  will 
not  be  included  in  the  sample;  (4)  the 
Building  Characteristics  Questionnaire 
(Form  EIA-871A)  will  be  substantially 
reduced  from  the  1992  questionnaire  so 
that  it  is  similar  to  the  1989 
questionnaire;  (5)  the  building 
characteristics  data  will  be  collected 
using  Computer  Assisted  Personal 
Interviewing  techniques  in  order  to 
provide  data  in  a  more  timely  fashion; 
and  (6)  the  suppliers  of  district  chilled 
water  will  not  be  surveyed.  No  major 
changes  pertaining  to  the  type  of  data 
collected  on  the  Energy  Suppliers  Forms 
(EIA-871C-F)  are  anticipated.  However, 
the  format  of  the  Energy  Supplier  Forms 
will  be  modified  to  provide  data  in  a 
more  timely  fashion. 

III.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  II.  The 
following  general  guidelines  are 
provided  to  assist  in  the  preparation  of 
responses.  Please  indicate  to  which 
form(s)  your  comments  apply." 

As  a  potential  respondent: 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not. 
which  instructions  require  clarification? 

B.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instructions? 

C.  Can  data  be  submitted  in 
accordance  with  the  response  time 
specified  in  the  instructions? 


D.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  45 
minutes  per  interview  (Form  EIA-871A) 
and  about  30  minutes  per  energy 
supplier  response  (Forms  EIA-871C-F). 
Note:  There  is  no  Form  EIA-871B.  How 
much  time,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information, 
do  you  estimate  it  will  require  you  to 
complete  and  submit  the  required  form? 

E.  What  is  the  estimated  cost  of 
completing  this  form,  including  the 
direct  and  indirect  costs  associated  with 
the  data  collection?  Direct  costs  should 
include  all  costs,  such  as  administrative 
costs,  directly  attributable  to  providing 
this  information. 

P.  How  can  the  form  be  improved? 

G.  Do  you  know  of  any  other  Federal, 
State,  or  local  agency  that  collects 
similar  data?  If  you  do.  specify  the 
agency,  the  data  element(s).  and  the 
means  of  collection. 

As  a  potential  user: 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form? 

B.  For  what  purpose  would  you  use 
the  data?  Be  specific. 

C.  How  could  the  form  be  improved 
to  better  meet  your  specific  needs? 

D.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  What  are  their 
deficiencies  and/or  strengths? 

E.  For  the  most  part,  information  is 
published  by  EIA  in  U.S.  customary 
units,  e.g..  cubic  feet  of  natural  gas, 
short  tons  of  coal,  and  barrels  of  oil. 
Would  you  prefer  to  see  EIA  publish 
more  information  in  metric  units,  e.g.. 
cubic  meters,  metric  tons,  and 
kilograms?  If  yes,  please  specify  what 
information  (e.g.,  coal  production, 
natural  gas  consumption,  and  crude  oil 
imports),  the  metric  unit(s)  of 
measurement  preferred,  and  in  which 
EIA  publication(s)  you  would  like  to  see 
such  information. 

EIA  is  also  interested  in  receiving 
comments  from  persons  regarding  their 
views  on  the  need  for  the  information 
contained  in  the  CBECS. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  the  form;  they  also  will 
become  a  matter  of  public  record. 

Authority:  Section  2(a)  of  the  Paperviork 
Reduction  Act  of  1980.  Public  Law  No.  96- 
511,  which  amended  Chapter  35  of  Title  44. 
United  States  Code,  (see  44  U.S.C.  3506(a) 
and  (c)(1)). 


Issued  in  Washington.  DC,  January  17, 
1995. 
Yvonne  M.  Bishop, 

Director,  Office  of  Statistical  Standards, 
Energy  Information  Administration. 
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Office  of  Energy  Efficiency  and 
Renewable  Energy 

Appliance  and  Equipment  Energy 
Efficiency  and  Water  Standards: 
Recommendations  for  Establishing 
State  and  Local  Incentive  Programs  for 
Voluntary  Replacement  of  Plumbing 
Products  by  Consumers 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  U.S.  Department  of 

Energy. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Energy  Policy  Act  of  1992 
requires  the  Department  of  Energy  (DOE 
or  Department)  to  issue 
recommendations  to  the  States  for 
establishing  State  and  local  incentive 
programs  designed  to  encourage  the 
acceleration  of  voluntary  replacement, 
by  consumers,  of  existing  showerheads, 
faucets,  water  closets,  and  urinals  with 
those  products  that  meet  the  standards 
established  in  the  legislation. 

In  order  to  consult  with  State  and 
local  government  and  industry 
representatives  about  the  development 
of  such  recommendations,  the 
Department  will  hold  a  public  meeting 
in  Santa  Fe,  New  Mexico,  to  discuss 
programs  that  promote  water 
conservation.  All  persons  ai^  hereby 
given  notice  of  the  opportunity  to  attend 
the  public  meeting. 

DATES:  The  public  meeting  will  be  held 
on  Friday.  January  27,  1995. 
ADDRESSES:  The  meeting  will  begin  at 
4:00  p.m.  and  will  be  held  in  the  Santa 
Fe  Room  at  the  La  Fonda  Hotel,  100  E. 
Santa  Fe  Street,  Santa  Fe,  New  Mexico, 
in  conjunction  with  the  mid-winter 
meeting  of  the  American  Water  Works 
Association's  Water  Conservation 
Committee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Twigg.U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy.  Forrestal 
Building.  Mail  Station  EE-431. 1000 
Independence  Avenue,  SW. 
Washington.  DC  20585.  (202)  586- 
9127 
Eugene  Margolis.  Esq..  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Forrestal  Building.  Mail  Station  GC- 
72,  1000  Independence  Ave..  SW, 
Washington.  DC  20585.  (202)  586- 
9507 


SUPPLEMENTARY  INFORMATION: 

1.  Authority 

Part  B  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act.  Public  Law  94- 
163,  created  the  Energy  Conservation 
Program  for  Consumer  Products  other 
than  Automobiles  (Program).  The  most 
recent  amendment,  the  Energy  Po)icy 
Act  of  1992  (EPACT),  Public  Law  102- 
486,  identified  several  new  categories  of 
products  and  equipment  for  inclusion  in 
various  required  and  voluntary  testing 
and  information  programs  to  promote 
enei^gy  efficiency  and  water 
conservation.  Section  123  of  EPACT 
established  maximum  water  use 
standards  for  showerheads,  faucets, 
water  closets  and  urinals  for  equipment 
manufactured  after  January  1, 1994.  In 
addition,  Section  123  requires  the 
Secretary  of  Energy  to  issue 
recommendations  to  the  States  for 
establishing  State  and  local  incentive 
programs  designed  to  encourage  the 
acceleration  of  voluntary  replacement, 
by  consumers,  of  existing  sliowerheads. 
faucets,  water  closets,  and  urinals  with 
those  products  that  meet  the  new 
statutory  standards.  In  developing  the 
recommendations,  the  Secretary  is 
required  to  consult  with  the  heads  of 
other  Federal  agencies,  including  the 
Administrator  of  the  Environmental 
Protection  Agency;  State  officials; 
manufacturers,  suppliers,  and  installers 
of  plumbing  products;  and  other 
interested  parties. 

2.  Background 

On  June  20,  1994,  the  Department  of 
Energy  held  a  meeting  in  New  York  City 
as  part  of  the  American  Water  Works 
Association's  annual  conference  to 
receive  suggestions  on  how  it  should 
proceed  to  elicit  broad  participation  in 
the  process  for  developing 
recommendations,  with  input  on  all 
pertinent  issues  regarding  State  and 
local  incentive  programs. 
Approximately  30  people  attended,  of 
whom  6  submitted  wrritten  proposals 
suggesting  various  courses  of  action  for 
the  Department.  Discussions  continued 
at  a  meeting  of  the  National  Association 
of  Plumbing-Heating-Cooling 
Contractors  in  Las  Vegas  on  September 
29,  1994.  Ideas  and  suggestions  have 
been  consolidated  into  an  outline  which 
will  form  the  basis  for  a  resource  guide 
being  developed  by  the  Department  and 
its  contractor,  Lawrence  Berkeley 
Laboratory. 

3.  Public  Meeting  Procedure 

The  purpose  of  the  meeting  is  to 
discuss  the  outline  and  resource 
document  developed  thus  far  by  the 
Department  of  Energy.  Informal 
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discussion  will  follow  an  introductory 
presentation  by  the  Department. 

Issued  in  Washington.  DC.  January  19. 
1995. 

Marvin  E.  Gunn,  Jr., 

Acting  Assistant  Secretary:  Energy  Efficiency 
and  Renewable  Energy. 

[PR  Doc.  95-1756  Filed  1-23-95;  8:45  am] 
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Office  of  Energy  Research 

Energy  Research  Financial  Assistance 
Program  Notice  95-13:  National 
Information  Infrastructure 

AGENCY:  U.S.  Department  of  Enercy 
(DOE).  ^^ 

ACTION:  Notice  inviting  grant 
applications. 


JMI 


summary:  The  Office  of  Scientific 
Computing  of  the  Office  of  Energy 
Research  (ER).  U.S.  Department  of 
Energy  (DOE)  hereby  announces  its 
interest  in  receiving  research  grant 
applications  to  support  DOE's  program 
in  the  President's  National  Information 
Infrastructure  (Nil)  initiative.  The  DOE 
program  is  integral  to  and  supportive  of 
the  multi-agency  Nil  initiative  through 
the  High  Performance  Computing  and 
Communications  (HPCC)  program 
which  has  been  in  place  since  1992. 

DOE  supports  Nil's  goals  through  the 
Information  Infrastructure  Technology 
and  Applications  (IITA)  component  of 
the  HPCC  program  by  (1)  supporting 
research  and  development  to  solve 
important  scientific  and  technical 
challenges;  (2)  reducing  the 
uncertainties  in  industrial  research  and 
development  through  increased 
cooperation  between  government, 
industry,  and  imiversitics  and  by 
continued  use  of  government  and 
government-funded  facilities  as  a 
prototype  user  of  early  commercial  Nil 
products;  and  (3)  supporting  the 
underlying  research,  network,  and 
computational  infrastructures  on  which 
Nil  applications  are  based. 

DATES:  To  permit  timely  consideration 
of  awards  in  FY  1995.  formal 
applications  submitted  in  response  to 
this  notice  must  be  received  by  March 
15,  1995.  Earlier  submission  is 
encouraged. 

ADDRESSES:  Formal  applications 
referencing  Program  Notice  95-13 
should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Acquisition  and  Assistance 
Management  Division.  ER-64,  (GTN). 
Washington.  DC  20585.  Attn:  Program 
Notice  95-13.  The  following  address 
must  be  used  when  submitting 


applications  by  U.S.  Postal  Service 
Express  Mail,  any  commercial  mail 
delivery  service,  or  when  hand-carried 
by  the  applicant:  U.S.  Department  of 
Energy.  Office  of  Energy  Research. 
Acquisition  and  Assistance 
Management  Division.  ER-64.  19901 
Germantown  Road,  Germantown,  MD 
20874. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Anne  Scott,  Program  Manager. 
Office  of  Scientific  Computing,  Office  of 
Energy  Research,  ER-30/GTN,  U.S. 
Department  of  Energy,  Washington.  DC 
20585.  (301)  903-9958.  E-mail  to 
hpcc@er.doe.gov. 

SUPPLEMENTARY  INFORMATION:  The  Nil 
program  armounced  by  Vice  President 
Gore  in  1993  encapsulates  the  promise 
of  the  Information  Age  to  transform  our 
society.  Historically,  communication 
and  computing  technology,  i.e.,  leading 
edge  information  technology,  has  been  a 
powerful  instrument  of  change  in  our 
society.  The  National  Information 
Infrastructure  program  seeks  to  enhance 
national  competitiveness  and  improve 
the  quality  of  life  of  the  general 
populate.  The  principles  and  goals  of 
the  .\II  are:  (1)  Promote  private  sector 
investment;  (2)  extend  the  'universal 
service  "  concept  to  assure  that 
information  resources  are  available  to 
all  at  affordable  prices;  (3)  promote 
technological  innovation  and  new 
applications;  (4)  promote  seamless, 
*intpractivc,  user-driven  operation  of  the 
Nil;  (5)  ensure  information  security  and 
network  reliability;  (6)  improve 
management  of  the  radio  frequency 
spectrum;  (7)  protixl  intellectual 
property  rights;  (8)  coordinate  with 
other  levels  of  government  and  with 
other  nations;  and  (9)  provide  access  to 
government  information  and  improve 
government  procurement. 

The  DOE  program  is  to  approach 
these  goals  by  supporting  the  .Nill 
through  the  Information  Infrastructure 
Technology  and  Applications  (IITA) 
component  of  the  HPCC  program  and 
requests  applications  for  grants  to 
support  research  in  the  following  ar«>as: 

I.  Wide  Area  and  Distributed  Network 
Based  Technologies  To  Support  Energy 
Demand  and  Supply  Management 

The  management  of  energy  demand  is 
a  serious  concern  for  two  reasons:  there 
is  the  dependence  on  imported  oil  and 
gas,  which  affects  the  balance  of 
payments,  and  there  are  environmental 
concerns  with  respect  to  the  burning  of 
fossil  fuels.  The  utility  companies  use 
telecommunications  to  support  their 
principal  business  of  managing  and 
providing  energy  to  their  customers. 
However,  the  evolving  nature  of  the 
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corporate  utility  business  requires  the 
development  of  new  distributed 
network  technologies  in  areas  such  as 
interoperability,  authentication,  privacy 
control,  and  multicast  data  aggregation 
in  order  to  enhance  the  existing 
capabilities  of  utilities  for  real-lime 
energy  demand  and  supply 
management.  In  addition,  the 
technologies  and  infrastructures  that 
support  energy  consumers  and  utility 
providers  may  be  leveraged  to 
accommodate  other  service  providers  by 
providing  access  to  services  and 
resources  over  the  Nil.  Grant 
applications  are  sought  for  the 
development  and  implementation  of 
both  wide  area  based  and  distributed 
network  tools,  technologies,  and 
protocols  that  enable  enefgy  utilities  to 
improve  efficiency.  conser\'ation.  billing 
and  customer  service,  and  promotes  end 
user  interaction  and  control  over  their 
use  of  energy.  These  tools.  t(<;hnologies. 
and  protocols  must  be  scalable  and 
operable  over  both  the  Internet  and  Nil. 
Applicants  are  expected  to  be  familiar 
with  the  current  state  of  the  art  in  these 
areas,  especially  in  regard  to  issues 
dealing  with  how  the  consumer 
interfaces  and  connects  to  both  the 
utility  and  the  National  Information 
Infrastructure.  These  technologies  may 
include,  but  are  not  limited  to: 
— tlistributed  computing  technologies  to 
integrate  residential  information  and 
energy  appliances  in  addition  to 
computer-based  energy  monitoring 
and  control  systems;  to  enable  energy 
management  in  commercial  public 
buildings;  and  to  provide  end  users  an 
interactive  interface  to  delivery 
systems  and  to  the  Internet  and  Nil 
through  these  delivery  systems; 
— tlistributed  data  handling  and  analysis 
tools  for  the  compilation, 
interpretation  and  intelligent  use  of 
energy  production  and  usage 
statistics; 
— security  systems  to  ensure  customer 
privacy  and  prevent  unauthorized 
access; 
— demonstration  or  prototypi?  projects  to 
evaluate  energy  demand  management 
applications  over  the  Internet  and  the 
•     Nil. 

II.  Wide  Area  Network  (WAN)  Based 
Hierarchical,  Distributed  Database  and 
Data  Storage  Technologies  and 
Techniques 

The  advances  in  high  performance 
<:omputing  and  communications, 
<:ombined  with  the  sophisticated 
demands  of  both  Grand  and  National 
Challenge  applications,  have  accelerated 
the  need  for  distributed,  fast, 
interoperable  and  scaleable  technologies 
and  techniques  for  storing. 


manipulating,  and  querying  large  data 
sets  to  handle  the  increased  amoimts  of 
information.  As  a  result,  query 
techniques  that  are  independent  of 
database  structures  have  become  more 
important.  Grant  applications  are  sought 
for  the  development  and 
implementation  of  technologies  and 
techniques  for  managing  large  datasets 
using  WAN-based  storage  and  database 
tools  and  protocols. 

Hi.  Wide  Area  Network  (WAN)  Based 
Collaboration  Technology,  Remote 
Facilities  Usage,  and  Application 
Development 

The  need  to  efficiently  share 
information  and  facilities  remotely,  in 
addition  to  the  growing  requirement  for 
telepresence  and  telecommuting 
capabilities,  requires  enhanced 
collaborative  technologies  and 
techniques  such  as  packetized  video/ 
audio  streams  and  multimedia 
conferencing,  shared  whiteboards  and 
concurrent  editing/markup  capabilities. 
Grant  applications  are  sought  for  the 
development,  implementation,  and 
advanced  uses  of  WAN-based 
technologies  and  techniques  for 
providing  real-time,  interactive  voice, 
video  and  data  exchange  across  the 
Internet  and  other  large  distributed 
heterogeneous  networks  in  addition  to 
the  demonstration  of  emerging 
technologies  in  an  Nil  application 
context  such  as  education,  remote 
facility  utilization,  or  environment 
applications. 

IV.  Wide  Area  Network  Authentication 
and  Security 

The  growth  of  networking,  as 
evidenced  by  the  increased  usage  of  the 
Internet  and  the  attention  devoted  to  the 
National  Information  Infrastructure,  will 
continue  at  its  current  rapid  pace.  The 
components  of  large  interconnected 
networks,  local  networks,  hosts, 
computers,  information,  data, 
applications  and  users,  all  require  some 
level  of  security.  As  the  number  of 
individuals,  businesses,  schools  and 
other  entities  using  networks  grows,  so 
does  the  need  for  more  sophisticated 
authentication  and  security  tools. 
Conversely,  as  information  technologies, 
become  ubiquitous  via  the  Nil,  it  is 
important  to  protect  the  privacy  of  the 
end  users  of  the  Nil.  Grant  applications 
are  sought  for  the  development, 
implementation,  or  advanced 
integration  of  scalable,  WAN-based 
security  and  privacy  tools  and  protocols 
in  the  areas  of  application  and  user 
interfaces,  information  search  and 
retrieval,  and  data  storage  and 
transmission  that  can  operate  across  the 


Internet  and  other  large  distributed, 
heterogeneous  networks. 

V.  Gigabit  Technology  Research 

Energy  demand  and  supply 
management,  heterogenous  distributed 
computing  and  virtual  collaboratory 
environments  will  continue  to  drive 
high  performance  communications  to 
meet  both  the  aggregate  and  high  end 
resource  application  requirements. 
Grant  applications  are  sought  for  the 
development  and/or  demonstration  of 
technologies  to  enable  communications 
networks,  such  as  the  Energy  Sciences 
network  (ESnet).  to  support  the 
aforementioned  requirements  for  future 
information  and  data  intensive  network 
applications.  These  can  include,  but  are 
not  limited  to:  advanced  collaboratory 
audio/visual  tools;  management  and 
control  of  heterogeneous  traffic  across 
local,  metropolitan,  and  wide  area  ATM 
networks;  and  network  evolution  and 
management  tools  (e.g.,  for  IPv6,  IP  over 
ATM.  IPv4,  multicast,  and  ATM  to 
ATM). 

In  all  the  above  areas,  tools, 
technologies,  protocols,  services,  and 
demonstration  projects  proposed  should 
be  scalable  and  interoperable  with  the 
heterogenous  Nil  and  Internet 
t(!chnologies  and  services  at  both  the 
hardware  level  and  at  the  software 
gateway  levels.  For  example,  a 
multiprotocol  router  gateway  to 
residences/industrial  buildings  should 
also  work  over  a  wide  variety  of  access 
media.  Applicants  are  also  expected  to 
be  familiar  with  the  current  state  of  the 
art  in  the  area  of  their  application 
submission. 

Collaborative  research  and  innovative 
partnering  among  investigators  at 
industrial  firms,  universities  and 
National  Laboratories  are  encouraged.  It 
is  expected  that  grants  will  be  awarded 
in  the  range  of  $100,000  to  $500,000  for 
periods  of  one  to  three  years. 

The  FY  1995  Federal  program  is 
summarized  in  "High  Performance 
Computing  and  Communications' 
Technology  for  the  National  Information 
Infrastructure — a  Supplement  to  the 
President's  Fiscal  Year  1995  Budget. 
This  report  can  be  requested  by  calling 
(301)  903-9958.  A  report.  "The 
Information  Infrastructure:  Reaching 
Society's  Goals — Report  of  the 
Information  Infrastructure  Task  Force 
Committee  on  Applications  and 
Technology,"  has  been  issued  for  publii 
comment  that  addresses  eight  areas, 
including  electrical  power,  in  which  Nil 
applications  can  enhance  the  quality  of 
life.  This  report  is  available  by  calling 
(301)975-^529. 

In  evaluating  the  scientific  merit  of 
the  applications  submitted,  the 


following  additional  criteria  will  be 
considered:  (1)  use  and  integration  of 
current  Internet  and  Nil  services;  (2) 
potential  for  impact  on  and 
ad\lancement  of  Nil  applications,  such 
as  tjhose  called  out  by  the  Committee  on 
Applications  and  Technology, 
especially  Energy  Demand  and  Supply 
Management;  (3)  potential  for 
marketable  and/or  deployablo 
technology  and  systems;  and  (4) 
innpvative  partnerships. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control 
number  is  ERFAP  10  CFR  Part  605. 

Isfcped  in  Washington.  D.C  on  Januarv  9, 
1995. 
D.D,  Mayhew, 

Director,  Office  of  Management.  Office  of 
Enefgy  Research. 

[FR  doc.  95-1751  Filed  1-23-95;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER95-1 85-000,  et  al.J 

Baltimore  Gas  &  Electric  Company,  et 
a!.;  Electric  Rate  and  Corporate 
Regulation  Filings 

)anuen'  13. 1995. 

Tike  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Baltimore  Gas  &  Electric  Company 

IDocket  Nos.  ER95-185-000  and  ER95-186- 
000) 

Take  notice  that  on  January  4,  1994, 
Baltimore  Gas  &  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  dockets. 

Comment  date:  January  26,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  West  Texas  Utilities  Company 

IDocket  No.  ER95-245-O001 

TaKe  notice  that  on  January  9, 1995, 
West  Texas  Utilities  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  January  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Maine  Public  Service  Company 

IDockat  No.  ER95-374-000) 

Take  notice  that  on  December  30. 
1994,  Maine  Public  Service  Company 
(Maine  Public)  tendered  for  filing  new 
power  sales  agreements  involving 
Eastern  Maine  Electric  Cooperative,  Inc. 
and  Van  Buren  Light  and  Power  District. 
Maine  Public  requests  a  January  1, 1995 
effective  date. 


JMI 


Comment  date:  January-  27,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Tucson  Electric  Power  Company 

IDocket  No.  ER95-376-0(K)I 

Take  notice  that  on  December  30, 
1994.  Tucson  Electric  Power  Company 
(Tucson)  tendered  for  filing  a  Wholesale 
Power  Supply  Agreement  between 
Tucson  and  the  Navajo  Tribal  Utility 
Authority  (NTUA).  The  Agreement " 
provides  for  the  sale  bv  Tucson  to 
NTUA  of  up  to  12  M\V  of  firm  capacity 
and  energy. 

The  parties  rc^quesl  an  effective  date 
of  January  1.  1994.  and  therefore  request 
waiver  of  the  Commissions  regulations 
with  respect  to  notice  of  filing. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  c/n/p;  January  27,  1995.  in 
accordance  with  Stajidard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northeast  Utilities  Service  Company 

[Docket  No.  ER95-377-0001 

Take  notice  that  Northeast  Utilities 
Ser\ice  Company  (NUSCO),  on 
December  30,  1994,  tendered  for  filing 
a  Service  Agreement  with  Connecticut 
Municipal  Electric  Energy  Cooperative 
(CMEEC)  under  the  NU  System 
Companies'  System  Power  Sales/ 
Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  CMEEC. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  on  Januarv 
1,1995. 

Comment  date:  January  27,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6,  PacifiCorp 

IDocket  .\o.  ER95-38O-000) 

Take  notice  that  on  January  4,  1995. 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
the  Second  Amendment  to  the 
Agreement  for  Mitigation  of  Major  Loop 
Flow  among  PacifiCorp.  Pacific  Gas  and 
Electric  Company  (PG&E)  and  Southern 
CaUfomia  Edison  Company  (SCE). 
PacifiCorp  Rate  Schedule  FERC  No.  298. 

Copies  of  this  filing  were  supplied  to 
PG&E.  SCE.  the  Public  Utility 
Commission  of  Oregon,  the  Utah  Public 
Service  Commission  and  the  Public 
Utilities  Commission  of  the  State  of 
California. 

Comment  date:  January  27.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Allegheny  Power  Service 
Corporation  on  behalf  of  West  Penn 
Power  Company 

IDiickei  .\o.  EK!rj-rt8i-<j()()| 

Take  notice  that  on  December  23, 
1994.  .Mlegheny  Powc^r  Service 
Corporation  on  behalf  of  West  Venn 
Power  Company  submitted  SupplenumI 
No.  1  to  the  above-refertncrd  docket  to 
add  a  new  cielivery  point  for  bctrderlinc 
service  with  Pennsylvania  Power  & 
Light  Company. 

Copies  of  the  filing  have  been 
provided  to  the  Pennsylvania  Public 
Utility  Commission  and  all  parties  of 
record. 

Comment  date:  January  27.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Vermont  Public  Service 
Corporation 

IDocket  No.  ER95-382-Ono| 

Take  notice  that  on  December  27. 
1994.  Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 
for  filing  an  amendment  to  its  FPC  Rate 
Schedule  29.  Supplement  1. 

Central  Vermont  requests  the 
Commission  to  waive  its  notice  of  filing 
requirement  to  permit  the  amendment 
to  become  effective  according  to  its 
terms.  In  support  of  its  requests  Central 
Vermont  states  that  allowing  the  Ser\  ice 
Agreement  to  Injcome  effective  as 
provided  will  i-nable  the  Company  and 
its  customers  to  achieve  mutual 
benefits. 

Comment  date:  January  27.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northern  States  Power  Company 

[Dot  ket  No.  ER95-3»6-0()0| 

Take  notice  that  on  Januarv  5,  Tjys. 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing 
the  Construction  Agreement  between 
NSP  and  Cooperative  Power  Association 
(CPA),  dated  December  21.  1994.  This 
agreement  allows  for  Coopcrati\  c  Power 
Association  to  replace  the  switch  and 
switch  structure  at  the  Penelope 
connection,  which  is  one  of  the  original 
connections  in  the  Integrated 
Transmission  System  established  by  the 
Integrated  Transmission  Agreement 
between  NSP  and  CPA  dated  August  25. 
1967. 

NSP  requests  that  the  Commission 
accept  for  filing  this  agreement  effective 
as  of  the  date  of  execution.  December 
21. 1994,  and  requests  waiver  of 
Commission's  notice  requirements  in 
order  for  the  Agreement  to  be  accepted 
for  filing  on  that  date.  NSP  requests  that 
the  Agreement  be  accepted  as  a 
supplement  to  Rate  Schedule  No.  342, 
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the  rate  schedule  for  previously  filed 
agreements  related  to  the  Integrated 
Transmission  Agreement  between  NSF 
and  CPA. 

Comment  date:  January  27,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northern  States  Power  Company 
(Minnesota) 

llXwlct't  No.  ER95-.')87-OOOl 

Take  notice  that  on  January'  5, 1995, 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing 
the  Connection  No.  54  between  NSP  and 
Cooperative  Power  Association  (CPA) 
dated  November  30,  1994.  This 
agreement  allows  for  Cooperative  Power 
Association  to  connect  to  NSP's 
Winthrop-Gaylord  69  Kv  transmission 
line  which  is  a  portion  of  the  Integrated 
Transmission  System  owned  by  NSP. 
The  service  is  for  an  existing  substation 
called  Heartland. 

NSP  requests  that  the  Commission 
accept  for  filing  this  agreement  effective 
as  of  the  date  of  in-service,  November  3, 
1994,  and  requests  waiver  of 
Commission's  notice  requirements  in 
order  for  the  Agreement  to  be  accepted 
for  filing  on  that  date.  NSP  requests ^hat 
the  Agreement  be  accepted  as  a 
supplement  to  Rate  Schedule  No.  342. 
the  rate  schedule  for  previously  filed 
connection  agreements  between  NSP 
and  CPA. 

Comment  date:  January  27. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northern  States  Power  Company 
(Minnesota) 

iDorket  No.  ER95-388-0001 

Take  notice  that  on  January  5,  1995. 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing 
the  Connection  No.  55  between  NSP  and 
Cooperative  Power  Association  (CPA) 
dated  November  30,  1994.  This 
agreement  allows  for  Cooperative  Power 
Association  to  connect  to  NSP's  Douglas 
County-Glenwood  69  Kv  transmission 
line  which  is  a  portion  of  the  Integrated 
Transmission  System  owned  by  NSP. 
The  service  is  for  an  existing  substation 
called  Ommen  for  Runestone  Electric 
Co-op.,  a  member  of  CPA. 

NSP  requests  that  the  Commission 
accept  for  filing  this  agreement  effective 
as  of  the  date  of  execution,  November 
30,  1994,  and  requests  waiver  of 
Commission's  notice  requirements  in 
order  for  the  Agreement  to  Ik;  aceepted 
for  filing  on  that  date.  NSP  requests  that 
the  Agreement  bo  accepted  as  a 
supplement  to  Rate  Schedule  No.  342, 
the  rate  schedule  for  previously  filed 
connection  agreements  between  NSP 
and  CPA. 


Comment  date:  January  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Florida  Power  Corporation 

IDofket  No.  ER95-,389-000| 

Take  notice  that  on  January  5, 1995, 
Florida  Power  Corporation  (FPC) 
tendered  for  filing  a  service  agreement 
for  transmission  service  resale  with 
LG&E  Power  Marketing  Inc.  (LG&E). 
under  Florida  Power's  existing  T-1 
Transmission  Tariff.  This  involves 
transmission  service  to  be  provided  to 
LG&E  at  all  existing  and  future 
interconnections  of  FPC. 

FPC  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  allow  FPC  and  LG&E's 
Agreement  to  In-come  effective  January 
6,  1995. 

Comment  date:  January  27,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Florida  Power  &  Light  Company 

(Docket  No.  ER9.=i-390-000] 

Take  notice  that  on  January  5, 1995, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  proposed  Service 
Agreements  with  AES  Power,  Inc.  for 
transmission  service  under  FPL's 
Transmission  Tariff  Nos.  2  and  3. 

FPL  requests  that  the  proposed 
Service  Agreements  be  permitted  to 
become  effective  on  February'  5, 1995.  «jr 
as  soon  thereafter  as  practicable. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  regulations. 

Comment  date:  January  27,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Florida  Power  &  Light  Company 

IDocket  No.  ER95-:i91-O00l 

Take  notice  that  on  January  5, 1995. 
Florida  Power  &  Light  Company  (FPL) 
filed  a  letter  notice  dated  December  16. 
1994.  from  Seminole  Electric 
Cooperative  Incorporated  to  FPL.  This 
letter  contains  information  provided 
pursuant  to  §  7.1.3(j)  of  the  Aggregated 
Billing  Partial  Requirements  Agreement 
between  Florida  Power  &  Light 
Company  and  Seminole  Electric 
Cooperative  Incorporated,  dated  May 
16,  1984.  FPL  requests  that  the  proposed 
notice  be  made  effective  March  5.  1995. 

Comment  date:  January  27,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  James  W,  Wogsland 

lDo<  kel  No.  II>-28r>3-O()0l 

Take  notice  that  on  Decembtir  30, 
1994,  James  VV.  Wogsland  (Applicant) 
tendered  for  filing  application  under 


Section  305(b)  to  hold  the  following 

positions: 

Director — Central  Illinois  Public  .Service 

Company 
Director — First  of  America  Bank 

Corporation 
Director — First  of  America  Bank — 

Illinois.  N.A. 

Comment  date:  January  27.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Wayne  Energy  Recovery. 
Limited  Partnership 

|[)(Kkt't  No.  QF9,5-220-000] 

On  January  10. 1995.  Central  Wayne 
Energv  Recovery.  Limited  Partnership 
(Applicant),  c/o  CE  Wayne  I,  Inc..  250 
VV.  Pratt  Street,  23rd  Floor,  Baltimore. 
MD  21201-2423,  submitted  for  filing  un 
application  for  certification  of  a  facility 
as  a  small  power  production  facility 
pursuant  to  Section  292.207(b)  o!  ilio 
Conunission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the  small 
power  production  facility  will  be 
located  at  Dearborn  Heights,  Michigan, 
and  will  consist  of  a  solid  waste 
incinerator,  a  heat  recovery  boili.T  and  a 
steam  turbine  generator.  The  maximum 
net  power  production  capacity  of  tin; 
facility  will  be  20  MW.  The  primary 
energy  source  will  be  biomass  in  the 
form  of  municipal  solid  waste. 

Comment  date:  Thirty  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  in  accordance  with 
Standard  Paragraph  E  at  the  v.nil  of  this 
notice. 

17.  Southeastern  Energy  Resoun:es.  Inc. 

lITocket  No.  ER95-385-O0O) 

Take  notice  that  on  January  4,  1995, 
Southeastern  Energy  Resources,  Ini;. 
(.Southeastern)  tendered  for  filing 
pursuant  to  Rule  205,  18  CFR  385.205, 
a  petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  C'ommission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1  to  be  effective  March  7. 
199.=5. 

.Southeastern  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  a  broker.  In 
transactions  where  Southeastern  sells 
electric  energy  it  proposes  to  make  such 
sales  on  rates,  terms,  and  conditions  to 
Im!  mutually  agreed  to  with  the 
purchasing  party.  Neither  Soulhf^asteni 
nor  any  of  its  affiliates  are  in  the 
business  of  generating,  transmitting,  or 
distributing  electric  power. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agr(H;d 
prices.  Rate  .Schedule  No.  1  also 


provides  that  no  sales  may  be  made  to 
affiliates. 

Comment  date:  January  27, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protesf?nts  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary: 

|7R  Doc.  95-1684  Filed  1-23-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-5141-4] 

Common  Sense  Initiative  Oil  Refining 
Sector;  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Common  Sense  Initiative  Oil 
Refining  Sector  Subcommittee;  notice  of 
meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  established  the  Common  Sense 
Initiative— Oil  Refining  Sector  (CSI- 
ORS)  Subcommittee  on  October  17. 
1994,  to  provide  independent  advice 
and  counsel  to  EPA  on  policy  issues 


associated  with  the  oil  refining  industry. 
The  charter  for  the  CSI-ORS 
Subcommittee  was  authorized  through 
October  17, 1996,  under  regulations 
established  by  the  Federal  Advisory 
Committee  Act  (FACA). 

OPEN  MEETING  NOTICE:  Notice  is  hereby 
given  that  the  CSI-ORS  Subcommittee 
will  hold  an  open  meeting  on  Thursday. 
February  9.  1995  from  8  a.m  to  5:30  p.m. 
and  Friday,  February  10.  1995.  from  8 
a.m.  to  3  p.m.,  at  the  Crystal  Gateway 
Marriott  Hotel,  1700  Jefferson  Davis" 
Highway,  Arlington,  VA  22202.  Seating 
will  be  available  on  a  first  come,  first 
served  basis. 

The  goals  of  the  meeting  include 
discussing  Subcommittee  operating 
principles,  understanding  the  FACA 
process,  identifying  issues  on  which  the 
subcommittee  will  initially  focus,  and 
forming  working  groups  to  address  the 
issues. 

INSPECTION  OF  SUBCOMMrtTEE 
DOCUMENTS:  Documents  relating  to  the 
topics  above  will  be  pubficly  available 
at  the  meeting.  Thereafter,  these 
documents,  together  with  the  CSI-ORS 
meeting  minutes,  will  be  available  for 
public  inspection  in  room  2417M  of 
EPA  Headquarters.  401  M  Street  SW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION:  Anyone  who 
would  like  further  information  should 
contact  Carolyn  Perroni,  Environmental 
Management  Support,  Inc..  8601 
Georgia  Avenue,  Silver  Spring,  MD 
20910,  Phone:  (301)  589-5318  or  FAX 
(301)  589-8487.  Members  of  the  public 
may  submit  written  comments  of  any 
length  prior  to  the  meeting.  One  hour  of 
meeting  time  will  be  set  aside  for  oral 
presentations.  Each  individual  or  group 
making  an  oral  presentation  will  be 
limited  to  a  total  of  five  minutes. 

Dated:  January  10.  1995. 
Meg  Kelly. 

Designated  FedemI  Official. 

[PR  Doc.  95-1735  Filed  1-23-95:  8:45  am] 

BILUNG  CODE  6S60-S0-P 


[OPP-66206;  FRL  4925-8] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  section 
6(0(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  to  voluntarily  cancel  certain 
pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
April  24,  1995,  orders  will  be  issued 
cancelling  all  of  these  registrations. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins.  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agencv,  401 
M  St.,  SW,  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Rin 
216.  Crystal  Mall  No.  2.  1921  Jefferson 
Davis  Highwav,  Arlington.  VA,  (703) 
305-5761. 

SUPPLEMENTARY  INFORMATION: 


1.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  as  amended,  provides  that 
a  pesticide  registrant  may.  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

H.  Intent  to  Cancel 

This  Notice  announces  receipt  bv  the 
Agency  of  requests  to  cancel  some  32 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFR.\.  These 
registrations  are  iisted  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
follow  ing  Table  1. 


Table  1.  —  Registrations  with  Pending  Requests  for  Cancellation 


Registration  No. 


JMI 


000004-00211 

000070-^0247 
000275-00057 
000352-00425 
00053S-00126 


Product  Name 


Bonide  Lawn  and  Garden  Insect  Control  W/Diazinon  12 

1/2 


Rigo  Snail  and  Slug  Bait-M 

Pro-Stiear 

Dupont  Hyvar  L  Citrus  Herbicide 

Stop  Insecticide 


Chemical  Name 


0,0-Diethyl 
phosphorothioate 


0-(2-isopropyl-6-methyl-4-pyrimtdinyl) 


4-(Methylthio)-3,5-xylyl  mettiylcartDamate 

A/-{Phenylmettiyl)-l  H-purin-6-amine 

5-Bromo-3-sec-txjtyl-6-methyluracil,  littiium  salt 

O.O-Diethyl  0-(2-isopropyl-6-nTettiyi-4-pyrirT)idinyl) 

phosptwrottiioate 
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Table  1 .  —  Registrations  with  Pending  Requests  for  Cancellation— Continued 


Registration  No. 


000655-00476 
001685-00089 

002393-00241 
004816-00341 


Product  Name 


004816-00370 

005481-00170 
010163  AZ-92-0011 

010370-00033 

010370-00068 

010370-00114 

010370-00128 

010370-00273 

010370-00279 

039335-00051 

042177-00047 
042177-00048 
042177-00050 
042177-00052 
043222-00006 

055947-00038 
055947-00139 
059639-00046 

Obi /1 8-00002 
062719-00111 

Ub271 9-001 15 

062719-00128 

062719-00135 


Prentox  Diazinon  12.5%  Emuisifiat)le  Concentrate 

State  Brand  Formula  324  Dz-125  Emuisifiable  Con- 
centrate 

Hopkins  Snail  and  Slug  Pellets  M-2 

Residual   Roach  &  Ant  Spray   Pressurized  contains 
Malattii 


Fairfield  Residual-A 

Kerb  Granules  1 
Gowan  Diazinon  50  WP 

Foamspray  Products  57%  Malathion 

57%  Mala'ihion 

Staffers  56%  Maiathion  (premium  Grade) 

Fords  5%  Malathion  Dust 

Roberts  Malathion  57%  Premium  Grade 

Clean  Crop  Malathion  50  Lawn  and  Garden  Spray 

Lo-Vol  2D/2DP  Turf  Care  Herbicide 

Olympic  Sav-Clor  3  "  Tablets 
Olympic  Sav-Clor  Cartridge 
Olympic  Sav-Ckw  1  "  Tablets 
Olympic  Sav-Clor  Skimmer  Sticks 
Minwax  Spray 

Banvel  Hertdcide  (The  Potassium  Formulation) 

Dicamba  K 

Dibrom  Sevin  4-5  Dust 

Apple  Wrap 
Spike  5G 

Graslan  1 0  P 

Spike  Treflan  6G 

Spike  Dry  Flowable 


Chemical  Name 


0,0-Diethyl 
phosphorothioate 


0-(2-isopropyl-6-methyl-4-pyrimidinyl) 


0-(2-isopropyl-6-methyM-pyrimidinvl) 


0,0-Diethyl 
phosphorothioate 

4-(Methylthio)-3,5-xylyl  methylcarbamate 

0,0-Dimethyl  phosphorodithioate  of  diethyl 

mercaptosuccinate 

(ButyteartMtyl)  (6-propylpiperonyl)  ether  80%  and  related 
compounds  20% 
Pyrethrins 

o-lsoprofx)xyphenyl  methylcartsamate 
(Butytoarbityl)  (6-propylp4peronyl)  ether  80%  and  related 
compounds  20% 
Pyrethrins 

Propyzamide 

0, 0-Diethyl  0-(2-isopropyl-6-methyl-4-py  rimidinyl) 

phosphorothioate 

0,0-Dimethyl  phosphorodithioate 

mercaptosuccinate 

0,0-Dimethyl  phosphorodithioate 

mercaptosuccinate 

0,0-Dimethyl  phosphorodithioate 

mercaptosuccinate 

0,O-0imethyt  phosphorodithioate 

mercaptosuccinate 

0,0-Dimethy1  phosphorodithioate 

mercaptosuccinate 

0,0-Dimethyl  phosphorodithioate 

mercaptosucc  i  nate 

Isooctyl  (2-ethyl-4-methylpentyl)  2.4-dichlorophenoxyacetate 
Isooctyl  2-{2,4-dichlorophenoxy)propionate 

Trichloro-s-triazinetrione 

Trichloro-s-triazinetrione 

Trichloro-s-triazinetrione 

Trichloro-s-triazinetrione 

Ethanol 
o-Phenylphenol 

Potassium  3,6-d»chloro-o-anisate 

Potassium  3,6-dichtoro-o-anisate 

1 .2-DibrorTX>-2,2-dichloroethyl  dimethyl  phosphate 

1 -Naphthyl-A/-methylcart>amate 

6-Ethoxy-1 ,2-dihydro-2,2.4-trimettTyl  quinoline 

W-(5-(1 ,1-Dimethylethyl)-1 ,3,4-thiadiazol-2-yl)-A/,/V- 

dimethylurea 
A/-(5-(l,1-Dimethylethyl)-1,3,4-thiadiazol-2-yl)-/V,V- 

dimethylurea 
Trifluralin  (a,a,a,-trifluro-2,6-dinitro-/V,A/-dipropyl-p-toluidine) 

/V-(5-(1 ,1-Dimethylethyl)-1 ,3,4-thiadia20l-2-yl)-/\/./V 
dimethylurea 

N-(5-(  1 , 1  -Dimethylethyl)- 1 .3,4-thiadiazol-2-y1)-A/,A/ 
dimethylurea 


of 

diethyl 

of 

diethyl 

of 

diethyl 

of 

diethyl 

of 

diethyl 

of 

diethyl 

Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  90-day  period. 

The  following  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  producis  in  Table 
1,  in  sequence  by  EPA  Company  Number. 


TABLE  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA 
Com- 
pany No. 


000004 
000070 
000275 
000352 
000538 
000655 
001685 
002393 
004816 
005481 
010163 
010370 
039335 
042177 
043222 
055947 
059639 
061718 
062719 


Company  Name  and  Address 


Bonide  Products  Inc.,  2  Wurz  Ave.,  Yorkville,  NY  13495. 

Wilbur-Ellis  Co.,  Box  16458,  Fresno,  CA  93755. 

Abbott  Laboratories,  Chemical  &  Agricultural  Products  Div,  1401  Sheridan  Rd..  D-28R,  BIdg  Ai,  North  Chicago,  IL  60064. 

E.  I.  Du  Pont  De  Nemours  &  Co.  Inc.,  Barley  Mill  Plaza,  Walker's  Mill,  Wilmington.  DE  19880 

O.M.  Scott  &  Sons  Co,  141 1 1  Scottslawn  Rd.,  Marysville,  OH  43041 

Prentiss  Inc.,  C.  B.  2000,  Floral  Park.  NY  1 1002 

State  Chemical  Mfg.  Co.,  3100  Hamilton  Ave,  Cleveland,  OH  441 14 

Haco,  Inc.,  Box  7190,  Madison,  Wl  53707 

Agrevo  Environmental  Health,  95  Chestnut  Ridge  Rd.,  Mon^ale.  NJ  07645 

AMVAC  Chemical  Corp.,  4100  E.  Washington  Blvd.  Los  Angeles,  CA  90023 

Gowan  Co,  Box  5569,  Yuma,  AZ  85366. 

Agrevo  Environmental  Health.  95  Chestnut  Ridge  Rd.,  Montvale.  NJ  07645. 

Maxus  Agh  Chem'l,  7i7  N.  HanA^ood  St.  #3300,  Dallas,  TX  75201. 

York  Chemical  Corp.,  3309  E.  John  W.  Carpenter  Freeway,  Irving.  TX  75062. 

Minwax  Co.,  Inc.,  102  Chestnut  Ridge  Plaza,  Montvale,  NJ  07645. 

Sandoz  Agro  Inc.,  1300  E.  Touhy  Ave,  Des  Plaines,  IL  60018. 

Valent  U.S.A.  Corp.,  1333  N.  Califomia  Blvd.  Ste  600,  Walnut  Creek.  CA  94595. 

Wrap  Pack,  c/o  Science  Regulatory  Services  International,  1625  K  St..  NW.  Suite  lOOO.  Washington.  DC  20006. 

DowElanco,  9330  Zionsville  Rd  308/3E,  Indianapolis,  IN  46268. 


III.  Procedures  for  Withdrawal  of 
Request 

Rf^istrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Flollins,  at  the  address  given  above, 
postmarked  before  April  24.  1995.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

IV.  Provisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
he  the  date  of  the  Cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1-year  after  the  date  the 
ciancollation  request  was  received.  This 
policy  is  in  accordance  with  the 
.\gency's  statement  of  policy  as 
prescribed  in  Federal  Register  No.  123, 
Vol.  56.  dated  June  26,  1991.  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 


noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions, 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agencv 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 


Dated:  Januar>-  9.  1995. 

Stephen  L.  Juhnson; 

Acting  Director.  Office  of  Pesticide  Programs 

iPR  IJoi .  95-lfi7,'-.  Filed  1-23-95:  8:45  Hm\ 
BILLING  CODE  6560-60-f 


[OPP-66205;  FRL  4925-7] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFILA),  as  amended,  EP,\  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  to  voluntarily  cancel  certain 
pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
April  24,  1995.  orders  will  be  issued 
cancelling  all  of  these  registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  .Agencv.  401 
M  St..  SW.  Washington.  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216.  Crystal  Mall  No.  2.  1921  Jefferson 


JMI 
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Davis  Highway,  Arlington,  VA  22202. 
(7n:<)  305-5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA).  as  amended,  provides  that 
a  pesticide  registrant  may.  at  any  time. 


request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 


II.  Intent  to  Cancel 

This  Notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  27 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  i  .  —  Registrations  with  Pending  Requests  for  Cancellation 


Registration  No. 


000239-02257 
000279  CA-78-0082 

000432  AR-80-001 1 
000432  UT-80-0012 

000432  WA-81 -0031 

000655-00790 
000769-00626 
000769-00561 
000759-00946 

001022-00512 

001022-00524 

001677-00152 
001769-00357 

003125  NJ-89-0008 

007001-00283 
007401-00001 

007401-00013 

007501  WA-91-0002 

008220-00055 

010370-00282 
010370-00283 
011715-00221 


034704  NJ-89-0002 
051793-00153 


Product  Name 


051793-00155 


Ortho  Citrus  Insect  Spray 
Thiodan  3  E.C 

Powdered  Cube 

Penick's  Cube  Powder  Fish  Toxicant 

Penick's  Cube  Powder  Fish  Toxicant 

Prentox  Larva-Lur 

Ethion-1  Chinch  Bug  Spray 

X-Cel  Azalea,  Camellia  &  Gardenia  Spray 

Pratt  6E  Oil  Spray 

Ambrodan 

Chapman  Termiban 

Pennsan  Cip 
Drop  Dead 

Guthion  35%  Wettable  Powder  Crop  Insecticide 

Best  Snail  &  Slug  Bait-M 

Ferti-Lome  containing  Ethion  for  Cntrl  of  Chinch 
Bugs 

Ferti-Lome  Chinch  Bug  Spray 

Tops  5  Potato  Seed-Piece  Treatment 

Victory  Formula  Flea  and  Tick  Pump  Spray  for 
Dogs 

Clean  Crop  Weed  Wrangler  Ready-To-Use 
Clean  Crop  Weed  Wrangler  10% 
Farnam  Go- Fly 


Captan  50-W  Fungiade 
Elite  Flea  &  Tick  Shampoo  #9 


Chemical  Name 


Elite  Flea  &  Tick  Spray  #9 


O.O.O'.O'-Tetraethyl  S.S'-methylene  t)is(phosphorodithtoate) 
Aliphatic  petroleum  hydrocarbons 

6,7,8,9, 10-Hexachloro-1,5,5a,6,9,9a-hexahydro-6,9-methano-2.4.3- 
fc»enzodioxathiepin-3-oxide 
Xylene  range  aromatic  solvent 

Rotenone 

Rotenone 
Cube  Resins  other  than  rotenone 

Rotenone 
Culje  Hesins  other  than  rotenone 

Dimethyl  (2,2,2-tricWofO-1-hydroxyethyl)phosphonate 

O, O.O', O'-Tetraethyl  S.S'-methylene  bis(phosphorodithioate) 

0,0,0" ,0'-Tetraethyl  S.S'-methylene  t)is(phosphorodithioate) 

O.O.O'.O'-Tetraethyl  S.S'-methylene  bis(phosphorodithioate) 
Aliphatic  petroleum  hydrocartjons 

6,7,8.9,1 0-Hexachloro-1 ,5,5a,6.9,9a-hexahydro-6,9-methano-2,4,3- 
ben2odioxathiepirv3-oxide 

6,7,8.9,1 0-Hexachloro-1, 5,5a,6,9.9a-hexahydro-6,9-methano-2,4 .3- 
t)enzodioxathiepir>-3-oxide 

Phosphoric  acid 

2-Methyl-4-oxo-3-(2-propenyl)-2-cyclopenten-1  -yl  <*trans-2.2- 

dimethyl- 
Cyclopropanecartxjxylk:  acid,  3-(2,2-dichkxoethenyl)-2.2-dimethyl-. 

O.O-Dimethyl  S-((4-oxo-1 .2,3-benzotriazin-3(4H)-yl)methyr) 

phosphorodithioate 

4-(l^ethylthio)-3.5-xylyl  methylcarbamate 

O.O.O'.O'-Tetraethyl  S.S'-methylene  bis{phosphofOdithioate) 
O.O.O'.O'-Tetraethyl  S.S'-methylene  bis(phosphofodith(oate) 
Dimethyl  ((1 .2-phenylene)bis(iminocart>onothioyl))bis(cart)amate) 

Pyrethrins 
Cyclopropanecarboxylic  aad,  3-(2,2-dichloroettienyl)-2,2-dimett>y1-, 

Isopropylamine  glyphosate  (A/-(phosphonomethyl)glycine) 

Isopropylamine  glyphosate  (/\/-(phosphonomethyl)glycine) 

(Butylcarbityl)(6-pfopylpiperonyl)  ether  80%  and  related  compounds 
20% 

Pyrethrins 
2,2-Dichlorovinyl  dimethyl  phosphate 

cis-/^Trichloromethylthio-4-cyclohexene-1 ,2-dicart)oximide 

Dipropyl  isocinchomeronate 

N-Octyl  bicycloheptene  dicarboximide 
(Butylcarbityl)(6-propylpiperonyl)    ether    80%   and    related    com- 
pounds 20% 
Pyrethrins 

Dipropyl  isocinchomeronate 
MOctyl  bicycloheptene  dicarboximide 

(Butylcarbityl)(6-propy1piperonyl)    ether   80%   and    related    com- 
pounds 20% 
Pyrethrins 
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TABLE  1.  —  REGISTRATIONS  WITH  PENDING  REQUESTS  FOR  CANCELLATIOfi— Continued 


Registration  No. 


060224  FL-88-0001 


065384-00003 


Product  Nan>e 


Cythion  Insecticide  the  Premium  Grade  Mala- 
thkjn 


Deet  Insect  Repellent  Towelettes 


Chemical  Name 


O.O-Dimethyl  phosphorodithioate  of  diethyl  mercaptosuccinate 
0,0-Oimethyl  phosphorodithioate  of  diethyl  mercaptosuccinate 

Dipropyl  isocinchomeronate 
^«!)ctyl  btcyck>heptene  dicartxiximkle 

A/.A/-Diethyl-meta-to<uamkJe  and  other  isomers 


Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
stiould  contact  the  applicable  registrant  directly  during  this  90-day  period. 

The  following  Table  2  includes  the  names  and  addresses' of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  Company  Number. 

Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA 
Com- 
pany No. 


000239 
000279 
000432 
000655 
000759 
001022 
001677 
001769 
0(ai25 
007001 
007401 
007501 
008220 
010370 
011715 
034704 
051793 
060224 
065384 


Company  Name  and  Address 


Solans  Group,  The  A  Div  of  The  Agricultural  Group  of  t^^onsa.  Box  5006,  San  Ramon.  CA  94583. 

FMC  Corp.,  Agricultural  Chemk^al  Group,  1735  Market  St,  Philadelphia,  PA  19103. 

Agrevo  Environmental  Health,  95  Chestnut  Rklge  Rd,  MonWate.  NJ  07545. 

Prentiss  Inc.,  C.  B.  2000,  Floral  Park,  NY  11 002. 

Sureco,  Inc.,  c/o  H.R.  Mclane,  Inc.,  72i0  Red  Rd.,  Suite  206,  f^iami,  FL  33143. 

IBC  f^fg.  Co,  c/o  Sangeeta  V.  Khattar,  5966  Hetsley  Rd.,  Mentor,  OH  44060. 

Ecolab  Inc..  370  Wabasha  St..  Ecolab  Center,  St  Paul,  MN  55102. 

NCH  Corp.,  2727  Chemsearch  Bk-d.,  Irving.  TX  75062. 

Miles  Inc.,  Agriculture  Division.  8400  Hawthom  Rd..  Box  4913.  Kansas  City.  MO  64120. 

J.R.  Simptot  Co.,  Box  198,  Lathrope,  CA  95330. 

Voluntary  Purchasing  Group.  Inc.,  P.O.  Box  460,  Bonham,  TX  75418. 

Gustafson.  Inc.,  Box  660065,  Dallas,  TX  75266. 

Carter-Wallace,  Inc.,  Lamtjert  Kay  Division,  Box  1418,  Crantxjry,  NJ  08512. 

Agrevo  Environmental  Health,  95  Chestnut  Rkjge  Rd.,  Montvale,  NJ  07645. 

Speer  Products  Inc.,  Box  18993,  Memphis,  TN  38181. 

Platte  Chemkal  Co..  Inc..  c/o  William  M.  Mahlburg,  Box  667,  Greeley,  CO  80632. 

RSR  Laboratories  Inc..  Box  8700,  Bristol,  TN  37621. 

Director,  FL  Dept  of  Agric  &  Cons  Svcs,  Div  of  Plant  Industry,  191 1  SW.,  34th  St.,  Gainesville,  FL  32608. 

Solarcare  Technologies  Corp.,  1745  Eaton  Ave,  Bethlehem.  PA  18018. 


III.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
HoUins.  at  the  address  given  above, 
postmarked  before  April  24, 1995.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 


IV.  Provisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1-year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  No.  123, 
Vol.  56,  dated  June  26,  1991.  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 


disposition  dates  will  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s). 

Exceptions  to  these  general  rules  will 
be  made  in  specific  cases  when  more 
stringent  restrictions  on  sale, 
distribution,  or  use  of  the  products  or 
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their  ingredients  have  already  been 
imposed,  as  in  Special  Review  actions, 
or  where  the  Agency  has  identified 
significant  potential  risk  concerns 
associated  w^ith  a  particular  chemical. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  January  0. 1995. 

Stephen  L.  Johnson, 

Acting  Director,  Office  of  Pesticide  Programs. 

|FR  Doc.  95-1677  Filed  1-23-95;  8:45  ami 
BILUNO  CODE  tSaO-SO-F 

[OPP-300373A;  FRL-4932-8] 

Oxyfluorfen;  Request  for  Comment  on 
Petition  to  Revoke  Certain  Food 
Additive  Regulations;  Extension  of 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  EPA  is  extending  for  60  days 
the  comment  period  on  a  petition  filed 
by  Rohm  &  Haas  Co.  for  revocation  of 
certain  food  additive  regulations  for 
.ixyfluorfen. 

DATES:  Written  comments,  identified  by 
the  document  control  number.  (OPP- 
300373A1.  must  be  received  on  or  before 
March  13. 1995. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  S\V.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rin.  1132.  CM  #2. 1921 
Jefferson  Davis  Hwy..  Arlington.  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  bn 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Niloufar  Nazmi,  Spfscial  Review 


and  Reregistration  Division  (7508W). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  32C5,  Crystal  Station  #1,  2800 
Crystal  Drive,  Arlington,  VA, 
Telephone:  703-308-8028. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  December  14. 1994 
{59  PR  64405),  that  announced  the 
receipt  of  a  petition  submitted  by  Rohm 
and  Haas  Co.  that  requested  the 
revocation  of  section  409  food  additive 
regulations  established  under  the 
Federal  Food.  Drug  and  Cosmetic  Act 
(FFDCA)  for  oxyfluorfen  in  or  on 
cottonseed  oil.  mint  oil.  and  soybean 
oil.  Rohm  and  Haas  Co.  has  requested  a 
60-day  extension  of  the  original  30-day 
comment  period,  which  was  set  to 
expire  on  January  13. 1995.  to  complete 
two  processing  studies.  EPA  is  granting 
the  60-day  extension  of  the  comment 
period  because  the  additional  data  may 
be  useful  to  EPA  in  ruling  on  the 
petition. 

It  should  also  be  noted  that  in  the 
Federal  Register  of  July  1.  1994.  EPA 
issued  a  proposed  rule  to  revoke  the 
section  409  food  additive  regulation  for 
oxyfluorfen  in  or  on  cottonseed  oil.  mint 
oil.  and  soybean  oil  because  oxyfluorfen 
induces  cancer  in  animals.  Therefore, 
this  food  aditive  regulation  violates  the 
Delaney  clause  in  section  409  of  the 
FFDCA. 

.^utho^ity:  21  U.S.C.  346a  and  348. 
Dated:  January  12. 1995. 

Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Programs. 

|FR  Doc.  95-1676  Filed  1-23-95;  8:45  am] 

BILLING  CODE  SS6&-S0-F 


IFRL-5143-2] 

Proposed  Settlement  Under  Section 
106, 107, 122  of  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Proposed 

Administrative  Settlement  and 

Opportunity  for  Public  Comment. 

SUMMARY:  In  accordance  with  Section 
122(i)(l)  of  CERCLA.  notice  is  hereby 
given  of  a  proposed  administrative 
settlement  concerning  the  North 
Haledon  Site  which  is  located  in  North 
Haledon,  Passaic  County.  New  Jersey. 
Section  122(h)  of  CERCLA  provides  EPA 
with  authority  to  consider,  compromise. 


and  settle  certain  claims  for  costs 
incurred  by  the  United  States. 

The  U.S.  Environmental  Protection 
Agency  (EPA)  is  proposing  to  enter  into 
an  administrative  settlement  to  resolve 
claims  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980.  (CERCLA).  as  amended.  This 
settlement  is  intended  to  resolve 
liabilities  of  Hofer  Machine  and  Tool 
Company  for  costs  incurred  by  EPA  at 
the  North  Haledon  Site. 

Under  this  agreement.  Hofer  Machine 
and  Tool  Company  will  pay  a  total  of 
$625,000.  plus  interest  until  paNonent  is 
received  in  full,  for  response  costs 
incurred  by  EPA  at  the  North  Halodon 
Site.  This  administrative  settlement  will 
not  be  final  until  formal  approval  by  the 
Assistant  Attorney  General  and 
signature  by  the  Regional  Administrator. 
DATES:  Comments  must  be  provided  by 
February  23,  1995. 
ADDRESSES:  Comments  should  be 
addressed  to  the  U.S.  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel.  New  Jersey  Superfund  Branch. 
Room  309.  26  Federal  Plaza.  New  York, 
New  York  10278  and  should  refer  to:  In 
the  Matter  of  North  Haledon  Superfund 
Site.  Index  No.  II-CERCLA-1 22-93- 
0101.  A  copy  of  the  proposed 
administrative  settlement  agreement,  as 
well  as  background  information  relating 
to  the  settlement,  may  be  obtained  in 
person  or  by  mail  from  EPA's  Region  II 
Office  of  Regional  Counsel.  New  Jersey 
Superfund  Branch.  Room  309.  26 
Federal  Plaza.  New  York.  New  York 
10278. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Environmental  Protection  Agency. 
Office  of  Regional  Counsel.  New  Jersey 
Superfund  Branch.  Room  309,  26 
Federal  Plaza.  New  York.  New  York 
10278.  (212)  264-2858.  Attention: 
Damaris  C.  Urdaz.  Esq. 

Dated:  December  21. 1994. 
William  J.  Muszynski,  P.E., 

Deputy  Regional  Administrator. 

|FR  Doc.  95-1668  Filed  1-23-95;  8:45  ami 
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[FRL-5142-5] 

Proposed  Revision  of  Initial  List  of 
Categories  of  Sources  and  Schedule 
for  Standards  Under  Sections 
112(c)(1),  112(c)(9),  and  112(e)  of  the 
Clean  Air  Act 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  delisting  of  the 
asbestos  processing  area  source  category 
from  the  initial  list  of  categories  and 


SUMMARY:  This  notice  proposes  a 
revision  to  the  initial  list  of  categories 
of  sources  of  hazardous  air  pollutants 
(HAP),  published  on  July  16, 1992.  and 
the  schedule  for  promulgation  of 
emission  standards,  published  on 
December  3. 1993.  The  Agency  is 
obligated  to.  "from  time  to  time,  but  no 
less  of^en  than  every  8  years,  revise,  if 
appropriate,  in  response  to  public 
comment  or  new  information,  a  list  of 
all  categories  and  subcategories  of  major 
sources  and  area  sources.  .  .". 

Today's  proposal  would,  if  made 
final,  remove  an  area  source  category 
(asbestos  processing  )  that  was  listed  on 
July  16, 1992.  The  proposal  to  remove 
(delist)  the  asbestos  processing  source 
category  is  based  on  information 
obtained  during  the  initial  stage  of 
standards  development  for  this  source 
category.  These  data  conclusively  show 
that  asbestos  emissions  from  specific 
plan's  that  were  the  basis  for  the  initial 
listing  are  significantly  lower  than 
previously  estimated.  As  a  result,  the 
Agency  believes  that  no  source  in  the 
category  emits  asbestos  in  quantities 
which  may  cause  a  lifetime  risk  of 
cancer  greater  than  one  in  one  million 
in  the  individual  most  exposed  to  such 
emissions  and  that  the  previous 
determination  that  asbestos  emissions 
from  these  plants  pose  a  threat  of 
adverse  health  effects  appears  to  be  no 
longer  supportable. 

Through  this  notice,  EPA  solicits 
comments  on  this  proposed  decision. 
DATES:  Comments.  Written  comments 
must  be  received  on  or  before  February 
23,  1995. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate) 
to  Public  Docket  No.  A-94-69,  at  the 
following  address:  U.  S.  Environmental 
Protection  Agency,  Air  Docket  Section, 
Waterside  Mall,  Room  1500,  401  M 
Street,  S.W.,  Washington,  D.C.,  20460. 
The  Agency  requests  that  a  separate 
copy  also  be  sent  to  the  contact  person 
listed  below. 

Docket.  Docket  No.  A-94-69, 
containing  supporting  information  used 
in  developing  this  notice,  is  available 
for  public  inspection  and  copying 
between  8:30  a.m.  and  3:30  p.m., 
Monday  through  Friday,  at  Uie  Agency's 
Air  Docket,  401  M  Street,  S.W., 
Washington,  D.C.  20460.  A  reasonable 
fee  may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  specific  aspects 
of  this  proposal,  contact  Susan 
Fairchild-Zapata,  Minerals  and 
Inorganic  Chemicals  Group,  Emission 


JMI 


Standards  Division  (MI>-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  NC  27711, 
telephone  number  (919)  541-5167. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Clean  Air  Act  Amendments  of 
1990  (Pub.  L.  101-549)  amended  the 
Clean  Air  Act  (the  Act)  to  require,  under 
section  112,  that  the  Agency  list  and 
promulgate  regulations  requiring  control 
of  emissions  of  HAPs  ft-om  categories  of 
major  and  area  sources.  Section 
112(c)(1)  requires  the  Administrator  to 
publish,  and  from  time  to  time  revise,  if 
appropriate,  in  response  to  comments  or 
new  information,  a  list  of  all  categories 
and  subcategories  of  major  and  area 
sources  of  R^Ps.  Section  112(c)(3) 
requires  that  the  Administrator  list  any 
area  source  category  (one  for  which  each 
source  emits  less  than  10  tons/year  of 
any  one  HAP  and  less  than  25  tons  per 
year  of  all  HAPs)  that  the  Administrator 
finds  poses  a  threat  of  adverse  health 
effects  \p  human  health.  Pursuant  to  the 
various  specific  fisting  requirements  in 
section  112(c).  the  Agency  published  on 
July  16,  1992  (57  FR  31590)  a  finding  of 
adverse  effects  for  the  source  category  of 
asbestos  processing  and  therefore 
included  that  source  category  on  the  list 
of  source  categories  that  would  be 
thenceforth  subject  to  emission 
standards.  Following  this  listing, 
pursuant  to  requirements  in  section 
112(e),  the  Agency  on  December  3,  1993 
(58  FR  63941)  pubhshed  a  schedule  for 
the  promulgation  of  emission  standards 
for  each  of  the  1 74  listed  source 
categories.  The  reader  is  directed  to 
these  two  notices  for  information  related 
to  development  of  the  initial  list  and 
schedule. 

Subsequent  to  publication  of  the 
initial  list  and  schedule,  several  notices 
have  revised  the  list  and  schedule  in  the 
context  of  actions  related  to  individual 
source  categories.  For  example,  on 
November  12, 1993  (58  FR  60021),  the 
Agency  listed  marine  vessel  loading 
operations  as  a  category  of  major 
sources,  with  standards  to  be 
promulgated,  pursuant  to  section 
112(c)(5)  by  the  year  2000.  As  another 
example,  on  September  8,  1994  (59  FR 
46339),  the  Agency  promulgated 
standards  for  HAP  emissions  for 
industrial  process  cooling  towers.  This 
latter  action  did  not  revise  the  list  or 
schedule,  per  se,  but  specifically 
delineated  rule  applicability  by  defining 
the  affected  sources  within  the  listed 
category.  The  Agency  believes  that 
defining  rule  applicability  and  a^ected 
sources  as  part  of  standard  setting 
constitutes  an  important  aspect  of  list 


clarification.  As  was  stated  in  the 
original  fisting  notice  (57  FR  31576): 

The  Agency  recognizes  that  these 
descriptions  jin  the  initial  listl,  like  the  list 
itself,  may  be  revised  from  time  to  time  as 
better  information  becomes  available.  The 
Agency  intends  to  revise  these  descriptions 
as  part  of  the  process  of  establishing 
standards  for  each  category.  L'ltimately,  a 
definition  of  each  listed  category,  or 
subsequently  listed  subcategories,  will  be 
incorporated  in  each  rule  establishing  a 
NESHAP  for  a  category. 

Various  other  Agency  actions  may 
trigger  the  need  for  revisions  to  the  list 
or  schedule.  As  one  example,  the 
Administrator  may  delete  categories  of 
sources  pursuant  to  section  112  (c)(9), 
on  her  own  motion  or  on  petition, 
subject  to  criteria  regarding  cancer 
effects,  non-cancer  health  effects  and 
environmental  effects.  In  addition, 
under  section  112(c)(1).  the  Agency  may 
revise  the  initial  source  category  list  if 
new  information  indicates  that  such 
action  is  appropriate. 

Pursuant  to  section  112(c)(9),  EPA 
today  is  proposing  to  delete  a  category 
of  area  sources,  the  asbestos  processing 
source  category,  fi-om  the  list  on  the 
Administrator's  owti  motion.  Further, 
EPA  believes  that  the  previous 
determination  under  section  112(c)(1) 
that  asbestos  emissions  from  these 
plants  pose  a  threat  of  adverse  health 
effects,  and  hence  should  be  included 
on  the  list  of  area  source  categories, 
appears  to  no  longer  be  supportable. 

Prior  to  issuance  of  the  initial  source 
category  list  under  section  112(c)(1),  the 
EPA  published  a  draft  initial  list  for 
public  comment,  see  56  FR  28548  (June 
21, 1991).  Although  EPA  was  not 
required  to  take  public  comment  on  the 
initial  source  category  list,  the  Agency 
believed  it  was  useful  to  solicit  input  on 
a  number  of  issues  related  to  the  list. 
Indeed,  in  most  instances,  even  where 
there  is  no  statutory  requirement  to  take 
comment,  EPA  soUcits  pubhc  comment 
on  actions  it  is  contemplating.  The  EPA 
has,  therefore,  decided  that  it  is 
appropriate  to  soficit  additional  public 
comment  on  the  revision  proposed  in 
today's  notice. 

IL  Description  of  Proposed  Revision 

A.  Deletion  of  a  Source  Category  on  the 
Administrator's  Own  Motion 

hi  today's  notice,  the  Agency  is 
proposing  to  delete  the  asbestos 
processing  area  source  category  on  the 
Administrator's  own  motion.  The 
Agency  has  obtained  new  informaticm 
which  no  longer  supports  the  finding  of 
a  threat  of  adverse  health  effects  on 
which  the  initial  listing  for  this  area 
source  was  based  under  section 
112(c)(3). 
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The  Agency  is  proposing  to  take  this 
action  under  the  authority  of  section 
112(c)(9)(B)  for  deleting  source 
categories  and  under  section  112(c)(1)  of 
the  Act  which  allows  the  Agency  to 
revise  the  Hst  of  source  categories  if 
such  revision  is  appropriate  in  response 
to  new  information.  Under  section 
112(c)(9)(B).  the  Agency  may  delete  a 
category  of  major  or  area  sources  from 
the  list,  based  on  petition  of  any  person 
or  on  the  Administrator's  own  motion, 
upon  a  determination  that:  (1)  In  the 
case  of  sources  that  emit  HAPs  that  may 
result  in  cancer,  no  source  in  the 
category  (or  group  of  sources  in  the  case 
of  area  sources)  emits  HAPs  in 
quantities  that  may  cause  lifetime 
cancer  risk  greater  than  one  in  one 
million  to  the  most  exposed  individual; 
or,  (2)  in  the  case  of  sources  that  emit 
ILVPs  that  may  result  in  non-cancer 
adverse  health  effects  or  adverse 
environmental  effects,  emissions  from 
no  source  in  the  category  (or  group  of 
sources  in  the  case  of  area  sources) 
exceed  a  level  adequate  to  protect 
public  health  with  an  ample  margin  of 
safety  and  no  adverse  environmental 
effects  will  result.  As  discussed  below, 
the  Agency  has  met  the  legal 
requirements  of  section  112(c)(9)(B)  for 
this  action. 

Regarding  section  112(c)(1)  of  the  Act. 
EPA  believes  that  the  new  information 
discussed  below  indicates  that  the 
aslMislos  processing  source  category  was 
improperly  listed  based  on  incorrect 
data.  New  information  indicates  that  the 
level  of  asbestos  emissions  from  such 
sources  was  greatly  overstated  in  the 
initial  studies,  and  the  new  information 
indicates  that  no  source  in  the  category 
is  emitting  asbestos  in  quantities  that 
may  cause  adverse  health  effects. 
Accordingly,  EPA  is  proposing  to  revise 
the  source  category'  list  by  deleting  the 
asbestos  processing  source  category. 

B.  Asbestos  Processing 

The  area  source  category  of  asbestos 
processing  was  included  on  the  initial 
source  category  list,  accompanied  by  a 
finding  under  section  112(c)(3)  of  a 
threat  of  adverse  effects  to  human 
health.  The  Administrator  made  no  such 
finding  with  regard  to  environmental 
effects  and  made  no  finding  with  regard 
to  the  non-carcinogenic  effects  of 
emissions.  The  reader  is  referred  to  the 
initial  July  16. 1992  list  (57  PR  31576) 
for  a  discussion  of  this  finding.  In  1991, 
the  Agency  gathered  information  from 
the  ten  highest  emitters  of  asbestos  from 
asbestos  processing  facilities  in  the 
Nation  to  estimate  the  threat  to  human 
,,  health  from  these  facilities.  Asbestos 
processing  includes  asbestos  milling, 
manufacturing  and  fabrication.  Products 


that  are  manufactured  or  fabricated 
using  asbestos  include,  but  are  not 
limited  to.  textiles,  papers  and  felts, 
friction  materials,  cements,  vinyl- 
asbestos  floor  tiles,  gaskets  and 
packings,  shotgun  shell  wads,  asphalt 
concrete,  fireproofing  and  insulating 
materials,  and  chlorine.  As  cited  in  the 
area  source  finding,  information  on 
asbestos  emissions  was  limited  at  that 
time  by  the  lack  of  an  appropriate 
measurement  method.  Therefore, 
engineering  estimates  of  asbestos 
emissions  were  developed,  which  were 
based  in  part  on  the  hypothesis  that  the 
concentration  of  asbestos  in  particulate 
matter  emitted  from  fabric  filtration 
(baghouse)  control  devices  operated  at 
these  facilities  was  the  same  as  the 
concentration  of  asbestos  in  the 
captured  particulate  matter. 

After  the  asbestos  processing  source 
category  was  included  in  the  initial  list 
under  section  112(c)(1)  and  section 
112(c)(3),  the  Agency  collected 
information  under  the  authority  of 
section  114  of  the  Act  from  all  facilities 
that  mill,  manufacture,  or  fabricAe 
asbestos  or  asbestos-containing 
products.  This  information  was  gathered 
for  development  of  the  maximum 
achievable  control  technology  (MACT)/ 
generally  available  control  technology 
(GACT)  asbestos  processing  standard. 
From  this  information  collection 
activity,  new  measurements  of  asbestos 
emissions  were  obtained.  This  new 
information  was  supplied  by  a  company 
that  operates  two  of  the  facilities  that 
had  been  included  in  the  1991  study 
used  to  establish  the  area  source  finding 
for  asbestos  processing.  Details  on  the 
new  test  information  are  discussed  in 
the  document  entitled.  "Particulate  and 
Asbestos  Emission  Study".  [Docket  No. 
A-94-69].  The  Agency  reviewed  the 
methods  used  to  test  this  facility  and 
concluded  that  the  emission  estimates 
supplied  by  the  company  are  valid.  As 
a  result  of  this  information,  the  Agency 
now  believes  that  due  to  the 
morphology  of  asbestos,  fibers  are 
captured  selectively  by  fabric  filtration 
devices  (baghouses)  with  much  greater 
efficiency  than  was  previously  thought. 
In  addition,  those  two  facilities  now 
process  less  asbestos  than  previously, 
which  has  resulted  in  lower  asbestos 
emissions. 

The  new  emissions  data  indicate  that 
emissions  of  asbestos  are  approximately 
150  times  lower  than  initially  estimated 
and  that  the  risk  to  the  most  exposed 
individual  for  both  sources  is  below  one 
in  one  million.  In  addition,  the  other 
eight  sources  in  the  initial  study  have 
either  ceased  operations  or  no  longer 
use  asbestos  in  their  operations. 
Therefore,  the  MIR  for  all  ten  sources 


that  were  the  basis  for  the  original 
listing  are  now  below  one  in  one 
million. 

Moreover,  EPA  distributed 
information  collection  requests  to  over 
250  other  companies  thought  to  be 
processing  asbestos  or  asbestos- 
containing  materials.  The  information 
provided  by  these  other  smaller 
potential  sources  of  asbestos  indicates 
that  all  potential  asbestos  processing 
sources  are  either  no  longer  operating, 
not  using  asbestos,  or  using  the 
emission  control  devices  required  under 
the  current  asbestos  NESHAP,  40  CFR 
61  §  61.140  et.  seq.  This  information 
shows  that  the  other  sources  in  the 
asbestos  processing  source  category  also 
do  not  present  a  MIR  of  greater  than  one 
in  one  million. 

Therefore,  the  Administrator  has 
preliminarily  determined  that  no  source 
or  group  of  sources  in  the  categorv  emits 
asbestos  in  quantities  which  may  cause 
a  lifetime  risk  of  cancer  greater  tlian  one 
in  one  million  to  the  individual  most 
exposed  to  asbestos  emissions.  As 
discussed  earlier,  EPA  based  its  initial 
listing  of  this  source  category  on  the  risk 
to  human  health  caused  by  the 
carcinogenic  properties  of  asbestos 
emissions.  EPA  has  no  information 
regarding  whether  or  not  there  are 
adverse  environmental  effects  of  these 
emissions  or  whether  or  not 
noncarcinogenic  effects  of  such  asbestos 
emissions  are  at  a  level  that  is  adequate 
to  protect  human  health  with  an  ample 
margin  of  safety.  However,  as  the 
original  listing  of  this  source  category 
was  based  on  the  carcinogenic  effects  of 
asbestos,  and  as  the  new  information 
substantially  refutes  the  original  data 
upon  which  EPA  based  its  initial 
decision  to  list  this  source  category, 
EPA  believes  that  a  delisting  would  be 
appropriate  in  these  circumstances.  If 
this  finding  is  finally  determined  to  be 
accurate,  the  Agency  will  delete  the 
asbestos  processing  source  category 
from  the  source  category  list  pursuant  to 
section  112(c)(9)  of  the  Act. 

The  Administrator  has  also  made  a 
preliminary  decision  to  delete  the 
asbestos  processing  area  source  category 
under  section  112(c)(1),  based  on  new 
information  not  in  EPA's  possession  at 
the  time  of  listing.  The  Agency  would 
not  have  listed  this  source  category  had 
this  information  been  available  at  the 
time  of  listing.  EPA  has  made  a 
preliminary  decision  that  this  area 
source  category  does  not  present  a  threat 
of  adverse  effects  to  human  health  or  the 
environment  sufficient  to  warrant 
regulation  under  section  1 12(d)  of  the      I 
Act.  Additional  information  on  this 
decision  is  available  in  the  docket. 
(Docket  no.  A-94-69) 


EPA  notes  that  the  information 
collected  in  connection  with  this 
preliminary  decision  also  shows  that  a 
subcategory  of  asbestos  processing 
sources,  the  friction  product 
manufacturing  subcategory,  has 
individual  facihties  which  emit  more 
than  10  tons/year  of  a  single  non- 
asbestos  HAP  or  more  than  25  tons  per 
year  of  a  collection  of  non-asbestos 
HAPs  (methyl  chloroform,  methyl  ethyl 
ketone,  formaldehyde,  phenol,  and 
toluene).  Therefore,  EPA  intends  to  add 
this  subcategory  to  the  source  category 
list  as  a  major  source  category  in  a 
general  revision  to  the  source  categorv 
list  that  is  currently  being  developed. 

III.  Administrative  Requirements 

A.  Docket 

The  docket  (Docket  no.  A-94-69)  is 
an  organized  and  complete  file  of  all  the 
information  submitted  to  or  otherwise 
considered  by  the  Agency  in  the 
development  of  this  proposed  revision 
to  the  initial  list  of  categories  of  sources. 
The  principal  purpose  of  this  docket  is 
to  allow  interested  parties  to  identify 
and  locate  documents  that  serve  as  a 
record  of  the  process  engaged  in  by  the 
Agency  to  publish  today's  proposed 
revision  to  the  initial  list  and  schedule. 

B.  Executive  Order  12866 

Under  Executive  Order  (E.O.)  12866. 
the  EPA  must  determine  whether  the 
proposed  regulatory  action  is 
"significant"  and  therefore,  subject  to 
the  Office  of  Management  and  Budget 
(0MB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or-planned  by  another  agencv; 

(3)  Materially  aher  the  budgetary 
impact  of  entitlements,  grants,  user  fees 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  0MB  has  determined  that 
this  action  is  "significant".  As  such,  this 
action  was  submitted  to  0MB  for 
review.  Changes  made  in  response  to 
0MB  suggestions  or  recommendations 
are  documented  in  the  public  record. 


C.  Paperwork  Reduction  Act 
This  action  does  not  contain  any 

information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act,  55  U.S.C. 
3501  et  seq. 

D.  Regulatory  Flexibility  Act 
Compliance 

Pursuant  to  5  U.S.C.  605(6).  I  hereby 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  imposes  no  new 
requirements. 

Dated:  January  13, 1995. 
Carol  M.  Browner, 

Administrator. 

[PR  Doc.  95-1669  Filed  1-23-95;  8:45  am) 
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Notice  of  Proposed  Assessment  of 
Clean  Water  Act  Class  II  Administrative 
Penalty  to  the  Simpson  Paper 
Company  and  Opportunity  To 
Comment 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  penalty  and  opportunity 

to  comment. 


summary:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act.  EPA  is  also  providing 
notice  of  opportunity  to  comment  on  the 
proposed  assessment. 

Pursuant  to  33  U.S.C.  Section  1319(g), 
EPA  is  authorized  to  issue  orders 
assessing  civil  penalties  for  various 
violations  of  the  Act.  EPA  may  issue 
such  orders  after  the  commencement  of 
either  a  Class  I  or  Class  II  penalty 
proceeding.  EPA  provides  public  notice 
of  the  proposed  assessment  pursuant  to 
33  U.S.C.  Section  1319(g)(4)(a). 

Class  II  proceedings  are  conducted 
under  EPA's  Consolidated  Rules  of 
Practice  Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  the 
Revocation  and  Suspension  of  Permits, 
40  C.F.R.  Part  22.  The  procedures 
through  which  the  public  may  submit 
written  comment  on  a  proposed  Class  II 
order  or  participate  in  a  Class  II 
proceeding,  and  the  procedures  by 
which  a  Respondent  may  request  a 
hearing,  are  set  forth  in  die 
Consolidated  Rules.  The  deadline  for 
submitting  public  comment  on  a 
proposed  Class  II  order  is  thirty  days 
after  publication  of  this  notice. 

On  the  date  Identified  below,  EPA 
commenced  the  following  Class  II 


proceeding  for  the  assessment  of 
penalties: 

In  the  Matter  of  Simpson  Paper  Company. 
Humboldt  Pulp  Mill.  Humboldt  Countv.  CA. 
Docket  No.  CWA-309-U(-FY95-01:  filed  on 
January  9, 1995  with  Mr.  Steven  Armsev. 
Regional  Hearing  Clerk,  U.S.  EPA.  Region  9, 
75  Hawthorne  Su«et,  San  Francisco, 
California  94105,  (415)  744-1389;  proposed 
penalty  of  S90.000.  for  discharges  of 
pollutants  in  violation  of  an  NPDES  permit. 
EPA  and  the  Simpson  Paper  Company  have 
agreed  to  a  proposed  Consent  Agreement  in 
which  the  Simpson  Paper  Company  shall  pay 
a  civil  penalty  of  532,500  and.  in  addition, 
fund  approximately  $60,000  worth  of 
fisheries  habitat  restoration  projects.  The 
work  on  these  projects  will  be  performed  by 
third  parties. 

FOR  FURTHER  INFORMATION:  Persons 
wishing  to  receive  a  copy  of  EPA's 
Consolidated  Rules,  review  the 
complaint  or  other  documents  filed  in 
this  proceeding,  comment  upon  the 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  The  administrative 
record  for  this  proceeding  is  located  in 
the  EPA  Regional  Office  identified 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  respondent  is  available 
as  part  of  the  administrative  record, 
subject  to  provisions  of  law  restricting 
pubhc  disclosure  of  confidential 
Information.  In  order  to  provide 
opportunity  for  public  comment,  EPA 
will  Issue  no  final  order  assessing  a 
penalty  in  these  proceedings  prior  1o 
thirty  (30)  days  after  die  date  of 
publication  of  this  notice. 

Dated:  January  11. 1995. 
Alexis  Strauss, 

Acting  Director.  Water  Management  Division. 
|FR  Doc.  95-1666  Filed  1-23-95:  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreements)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  Inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  commems 
on  each  agreement  to  the  Secretarj'. 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
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requirements  for  comments  are  found  in 
section  572.603  of  Title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200918 

Title:  Port  of  New  York  &  New  Jersey/ 
NSCSA  (America)  Inc.  Container 
Incentive  Agreement 

Parties: 

Port  Authority  of  New  York  &  New 
Jersey  ("Port")  NSCSA  (America) 
Inc.  ("NSCSA") 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  NSCSA  an  incentive  of 
515.00  for  each  import  container  and 
$25.00  for  each  export  container  loaded 
or  unloaded  from  a  vessel  at  the  Port's 
marine  terminals  during  calendar  year 
1995.  provided  each  container  is 
shipped  by  rail  to  or  firom  points  more 
than  260  miles  from  the  Port. 

Agreement  No.:  224-200919 

Title:  Port  of  New  York  &  New  Jersey/ 
Solar  International  Shipping  Agency 
Container  Incentive  Agreement 

Parties: 

Port  Authority  of  New  York  &  New 
Jersey  ("Port") 

Solar  International  Shipping  Agency 
("Solar") 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  Solar  an  incentive  of 
$15.00  for  each  import  container  and 
$25.00  for  each  export  container  loaded 
or  unloaded  from  a  vessel  at  the  Port's 
marine  terminals  during  calendar  year 
1995,  provided  each  container  is 
shipped  by  rail  to  or  from  points  vacae 
than  260  miles  from  the  Port. 

Agreement  No.:  224-200920 

Title:  Port  of  New  York  &  New  Jersey/ 
Orient  Overseas  Container  Line 
Container  Incentive  Agreement 

Parties: 

Port  Authority  of  New  York  &  New 
Jersey  ("Port")  Orient  Overseas 
Container  Line  ("OOCL") 

Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  OOCL  an  incentive  of 
$15.00  for  each  import  container  and 
$25.00  for  each  export  container  loaded 
or  unloaded  from  a  vessel  at  the  Port's 
marine  terminals  during  calendar  year 
1995,  provided  each  container  is 
shipped  by  rail  to  or  from  points  more 
than  260  miles  from  the  Port. 

Agreement  No.:  224-200921 

Title:  Port  of  New  York  &  New  Jersey/ 
Hapag-Lloyd  America,  Inc.  Container 
Incentive  Agreement 

Parties: 


Port  Authority  of  New  York  &  New 
Jersey  ("Port")  Hapag-Lloyd 
America,  Inc.  ("H-L") 
Synopsis:  The  Agreement  provides  for 
the  Port  to  pay  H-L  an  incentive  of 
$15.00  for  each  import  container  and 
$25.00  for  each  export  container  loaded 
or  unloaded  from  a  vessel  at  the  Port's 
marine  terminals  during  calendar  year 
1995,  provided  each  container  is 
shipped  by  rail  to  or  from  points  more 
than  260  miles  from  the  Port. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  )anuary  18,  1995. 
loseph  C.  Polking, 
Secretary. 

IFR  Doc.  95-1672  Filed  1-23-95;  8:45  am) 
BILUNO  CODE  (ZSCMJI-M 


Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Issuance  of  Certificate  (Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
PubHc  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 
Celebrity  Cruises  Inc.  and  Blue  Sapphire 

Marine  Inc.,  5200  Blue  Lagoon  Drive, 

Miami.  Florida  33126 
Vessel:  CENTURY 

Dated:  January  18, 1995. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  95-1696  Filed  1-23-95:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Country  Bank  Shares  Corporation; 
Notice  of  AppJicatJon  to  Engage  de 
novo  in  Permissible  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  apphcation  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 


noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal.        * 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  7, 
1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1 .  Country  Bank  Shares  Corporation, 
ML  Horeb,  Wisconsin;  to  engage  de 
novo  in  providing  to  others  data 
processing  and  data  transmission 
services,  facilities,  data  bases,  or  access 
to  such  services,  facilities,  or  data  bases 
by  any  technological  means,  pursuant  to 
§  225.25(b)(7)  of  the  Board's  Regulation 
Y. 

Boar(^  of  Governors  of  the  Federal  Reserve 
System.  January  18, 1995. 
Jennifer  J.  Johnson, 
Depv  ty  Secretary  of  the  Board. 
IFR  Doc.  95-1700  Filed  1-23-95;  8:45  am] 
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L.B.S.  McMullan  Limited  Partnership, 
et  al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 


considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
17,1995. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  L.B.S.  McMullan  Umited 
Partnership,  Shelbyville,  Kentucky;  to 
become  a  bank  holding  company  by 
acquiring  37.53  percent  of  the  voting 
shares  of  Citizens  Union  Bancorp  of 
Shelbyville,  Inc.,  Shelbyville,  Kentucky, 
and  thereby  indirectly  acquire  Citizens 
Union  Bank  of  Shelbyville,  Shelbj-ville, 
Kentucky,  and  First  Fanners  Bank  and 
Trust  Company.  Owenton,  Kentucky 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Vectra  Banking  Corporation, 
Denver.  Colorado;  to  merge  with  First 
Denver  Corporation.  Denver.  Colorado, 
and  thereby  indirectly  acquire  The  First 
National  Bank  of  Denver.  Denver. 
Colorado. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco.  California 
94105: 

1.  Westamerica  Bancorporation,  San 
Rafael.  California;  to  acquire  up  to  100 
percent  of  the  voting  shares  of 
CapitolBank  Sacramento,  Sacramento, 
California. 

Boerd  of  Governors  of  the  Federal  Reser\'e 
System,  January  18, 1995. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  95-1701  Filed  1-23-95;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute:  Opportunity 
for  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
the  Scientific  and  Commercial 
Development  of  Novel  Heparin-Binding 
Peptides 

AGENCY:  National  Institutes  of  Health, 
PHS.  DHHS. 
action:  Notice. 


summary:  Pursuant  to  the  Federal 
Technology  Transfer  Act  of  1986  (FTTA, 
15  U.S.C.  3710;  Executive  Order  12591 
of  April  10,  1987),  The  National  Cancer 
Institute  (NCI)  of  the  National  Institutes 
of  Health  (NIH)  of  the  PubHc  Health 
Service  (PHS)  of  the  Department  of 
Health  and  Human  Services  (DHHS) 
seeks  a  major  pharmaceutical  company 
which  can  effectively  pursue  the 
development  of  novel  heparin-binding 
peptides  for  which  a  United  States 
Patent  has  issued  (5.357,041)  and 
additional  United  States  and  foreign 
patent  applications  have  been  filed.  NCI 
will  enter  into  CRADA  negotiations 
with  the  selected  sponsor.  It  is  the 
intention  of  NCI  that  the  selected 
sponsor  will  be  awarded  a  CRADA  for 
the  co-development  of  these  peptides  as 
inhibitors  of  angiogenesis  and  tumor 
growth.  The  CRADA  would  have  an 
expected  duration  of  three  to  five  years. 
ADDRESSES:  Questions  about  this 
opportunity  mav  be  addressed  to  David 
R.  Preston,  Ph.D.,  Office  of  Technology 
Development,  National  Cancer  Institute, 
Building  31,  Room  4A51,  National 
Institutes  of  Health,  Bethesda,  MD 
20892.  Phone  (301)  496-0477,  facsimile 
number  (301)  402-2117.  Further 
information  may  be  obtained  through  a 
confidentiality  agreement  between  the 
interested  company  and  the  NCI.  This 
information  will  include  forms 
necessary  for  examining,  and  applying 
for  license  to,  existing  relevant  patents 
and  patent  appUcations.  Under  the 
Collaborative  Research  and 
Development  Agreement  (CRADA).  the 
industrial  collaborator  may  obtain  an 
option  to  negotiate  a  license  to 
government  patent  rights  to  inventions 
arising  under  the  CRADA. 
DATES:  Interested  parties  should  notify 
this  office  in  writing  no  later  than  sixty 
(60)  days  from  the  date  of  this 
announcement  in  the  Federal  Register. 
Respondents  will  then  be  provided  an 
additional,  sixty  (60)  days  for  the  filing 
of  formal  proposals. 
SUPPLEMENTARY  INFORMATION: 
"Cooperative  Research  and 


Development  Agreements"  or  "CRADA" 
means  the  anticipated  joint  agreement  to 
be  entered  into  by  NCI  pursuant  to  the 
Federal  Technology  Transfer  Act  of 
1986  and  Executive  Order  12591  of 
October  10.  1987  to  collaborate  on  the 
specific  research  project  described 
below.  The  Division  of  Cancer  Biology. 
Diagnosis  and  Centers  (DCBDCl  of  NCI 
is  seeking  to  develop  a  collaborative 
relationship  with  a  major 
pharmaceutical  company  with  the 
following  aims: 

(1)  Optimizing  peptide  and 
peptidomimetic  activity  in  vitro  and  in 


vivo: 


(2)  preclinical  development  of  the 
synthetic  peptides  and  mimetics;  and 

(3)  clinical  studies  as  warranted. 
A  family  of  related  peptides  have 

been  synthesized  based  on  the  Type  I 
repeats  of  human  thrombospondin  that 
bind  to  heparin  or  related  sulfated 
glycoconjugates  with  high  affinity.  The 
peptides  differ  from  previously 
described  heparin-binding  peptides  in 
that  they  do  not  require  basic  amino 
acid  residues  for  binding  to  heparin. 
The  peptides  are  potent  inhibitors  of 
interactions  of  heparin,  heparan  sulfate 
proteoglycans,  or  related  sulfated 
glycoconjugates  with  adhesion 
molecules,  grovrth  factors,  cells  and 
some  heparin-dependent  enzymes.  The 
lack  of  charge  should  be  advantageous 
in  formulating  pharmaceutical  agents 
based  on  these  peptides  for  efficient 
delivery  to  their  sites  of  action.  Stable 
analogs  of  the  peptides  have  been 
synthesized  with  increased  potency  and 
specificity.  The  high  potency  of  these 
peptidomimetics  should  allow  much 
smaller  amounts  of  the  compound  to  be 
administered  and  thus  may  reduce  risks 
of  toxicity  and  generation  of  immune 
responses  against  the  compounds. 

The  peptides  and  mimetics  have 
several  defined  activities;  (a)  Inhibition 
of  binding  of  several  adhesive  proteins 
and  growth  factors  to  heparin  and 
heparan  sulfate  proteoglycans;  (b) 
inhibition  of  adhesive  protein  binding 
to  tumor  and  endothelial  cells;  (c) 
promotion  of  tumor  and  endothelial  cell 
adhesion  on  peptide  coated  substrates; 
and  (d)  modulation  of  tumor  and 
endothelial  cell  growth  and  chemotaxis 
in  response  to  basic  fibroblast  growth 
factor  and  some  other  growth  factors  in 
vitro  and  tumor  growrth  in  vivo. 

Preclinical  studies  are  in  progress  to 
characterize  the  activities  of  these 
peptides  in  modulating  tumor  growth, 
metastasis,  and  invasion,  and  in 
inhibiting  angiogenesis.  Studies  will 
also  investigate  potential  use  of  the 
peptides  to  treat  other  diseases 
associated  with  angiogenic  responses 
and  as  inhibitors  of  pathogen 
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interactions  with  sulfated 
glycoconiugates  on  host  cells. 

The  role  of  the  Division  of  Cancer 
Biology.  Diagnosis  and  Centers  (DCBDC) 
of  the  National  Cancer  Institute  (NCI) 
under  the  CRADA  will  include  the 
following: 

1.  The  government  will  continue 
preclinical  development  of  the  peptides 
and  mimetics  as  inhibitors  of  tumor 
growth  and  metastasis  in  vitro  and  in 
vivo.  Data  from  these  studies  will  be 
provided  to  the  pharmaceutical 
company  and  evaluated  jointly. 

2.  The  government  will  provide 
available  data  and  expertise  in 
structure- function  relationships  and 
conformational  analysis  of  the  active 
peptides  and  peptidomimetics.  These 
data  will  be  evaluated  jointly  in  order  to 
assess  an  efficient  research  path. 

3.  As  appropriate,  the  government 
will  initiate  collaborative  clinical  trials 
under  its  extramural  clinical  trials 
network,  thus  ensuring  the  clinical 
evaluation  of  the  compounds. 

4.  Relevant  Patent  rights  are  available 
for  licensing  through  the  Office  of 
Technology  Transfer,  NIH.  For  further 
information  contact:  Ms.  Carol  Lavrich, 
Technology  Licensing  Specialist.,  Office 
of  Technology'  Transfer.  National 
Institutes  of  Health.  6011  Executive 
Boulevard.  Rockville,  Maryland  20852- 
3804.  (301)  496-7735  (ext.  287),  Fax 
(301)  402-0220.  There  is  no  deadline  by 
which  license  applications  must  be 
received.  See  35  U.S.C.  207  and  37 
C.F.R.  Fart  404. 

The  role  of  the  successful 
pharmaceutical  company  under  the 
CR,\DA  will  include  the  following: 

1.  Prepare  and  characterize  CMP 
quality  nonmetabolizable,  analogs  (as 
determined  by  both  parties)  of  the  active 
peptides  and  provide  these  to  the 
DCBDC,  NCI  for  characterization  as 
angiogenesis  and  metastasis  inhibitors. 

2.  Provide  funds  for  preclinical 
development  of  the  peptides  in  vitro 
and  for  screening  activities  in 
appropriate  animal  models. 

3.  Collaborate  in  the  planning  and 
support  for  clinical  development 
leading  to  FDA  approval  and  marketing. 

Criteria  for  choosing  the 
pharmaceutical  company  include  the 
following; 

1.  Experience  in  preclinical  and 
clinical  drug  development 

2.  Experience  and  ability  to  produce, 
package,  market,  and  distribute 
pharmaceutical  products  in  the  United 
States. 

3.  A  willingness  to  cooperate  with  the 
Public  Health  Service  in  the  collection, 
evaluation,  publication,  and 
maintenance  of  data  bom  clinical  trials 
of  investigational  agents. 


4.  A  willingness  to  cost  share  in  the 
development  of  heparin  binding 
peptides  as  outlined  above.  This 
includes  acquisition  of  material  and 
synthesis  of  heparin  binding  peptides 
and/or  peptidomimetics  in  adequate 
amounts  as  needed  for  future  clinical 
trials  and  marketing. 

5.  An  agreement  to  be  bound  by  the 
DHHS  rules  involving  human  and 
animal  subjects. 

6.  The  aggressiveness  of  the 
development  plan,  including  the 
appropriateness  of  milestones  and 
deadlines  for  preclinical  and  clinical 
development. 

7.  Provisions  for  equitable 
distribution  of  patent  rights  to  any 
inventions  arising  under  the  CRADA. 
Generally  the  rights  of  ownership  are 
retained  by  the  organization  which  is 
the  employer  of  the  inventor,  with  (1)  an 
irrevocable,  non-exclusive,  royalty-free 
Ucense  to  the  Goverrunent  (when  a 
company  employee  is  the  sole  inventor) 
or  (2)  an  option  to  negotiate  an 
exclusive  or  non-exclusive  license  to  the 
company  on  terms  that  are  appropriate 
(when  a  Government  employee  is  the 
sole  inventor). 

Dated:  December  22. 1994. 
Karen  Maiirey, 

Acting  Director,  Office  of  Technology 
Development,  National  Cancer  Institute, 
Sational  Institutes  of  Health. 
|FR  Doc.  95-1665  Filed  1-23-95;  8:45  am) 
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PxMic  Health  Service 

National  Toxicology  Program; 
Announcement  of  Intent  To  Conduct 
Toxicoiogical  Studies  of  16  Chemicals 

Request  for  Comments:  As  part  of  an 
effort  to  inform  the  public,  the  National 
Toxicology  Program  (NTP)  routinely 
announces  in  the  Federal  Register  die 
lists  of  chemicals  for  which  plans  to 
develop  protocols  for  Toxicoiogical 
studies  are  underway.  This 
announcement  will  allow  interested 
parties  to  comment  and  provide 
information  on  chemicals  under 
consideration.  Chemicals  and  types  of 
studies  under  consideration  are  Usted 
below. 

Chemical  1.  2-Cyclohexene-l-one 
(CAS  No.  930-68-7)  14-day.  13-week 
and  2-year  toxicology  and 
carcinogenesis  inhalation  studies. 

2-Cyclohexene-l-one  (2-CHX-l) 
belongs  to  a  class  of  chemicals  termed 
alpha,  beta-unsattuated  ketones.  This 
class  of  chemicals  was  nominated  by 
National  Cancer  Institute  for 
carcinogenicity  and  mechanistic  toxicity 
studies  with  high  priority  due  to 


demonstrated  human  industrial  and 
consumer  exposure  and  inadequate 
health  effects  testing.  2-CHX-l  is  being 
studied  as  an  example  of  a  cyclic 
member  of  the  class  of  aliphatic  alpha, 
beta-unsaturated  ketones.  It  is  used  as 
an  industrial  chemical  intermediate  in 
the  chemical,  pharmaceutical,  and 
agricultural  chemical  industries.  It  is 
used  in  the  synthesis  of  resorcinol, 
phenol,  11-deoxy -prostaglandins, 
immunostimulants,  anti-inflammatory 
agents,  fungicides  and  herbicides. 
Consumer  exposure  includes  the  use  of 
2-CHX-l  in  low-odor  permanent  wave 
hair  preparations,  antifungal  agents  and 
mold  inhibitors  for  bread  storage 
containers,  smoke  flavor  preparations, 
and  detergents.  2-CHX-l  is  present  in 
tobacco  smoke  and  is  present  in  side- 
stream  smoke  from  tobacco  combustion. 
Natural  occurrence  of  2-CHX-l 
includes  wild  rice  fermentation 
products,  a  component  of  beech  wood 
and  roasted  coffee.  2-CHX-l  may  also 
be  present  in  foods  and  consumer 
products  as  an  impurity  in  the  flavor 
enhancer  tetrahydronaphthalenone.  The 
major  effect  reported  on  the  toxic  effects 
of  2-CHX-l  in  animals  is  the  depletion 
of  glutathione  in  various  tissues  of 
rodents.  2-CHX-l  is  a  weak,  direct 
acting  mutagen  in  the  Salmonella  assay 
and  in  a  rat  hepatoc>1e/DNA  repair  test. 
2-CHX-l  was  able  to  react  covalently 
with  deoxyguanosine. 

Chemical  2.  Methyl  Vinyl  Ketone 
(CAS  No.  78-74^)  14-day,  13-week  and 
2-year  toxicology  and  carcinogenesis 
inhalation  studies. 

Methy  Vinyl  Ketone  (MVK),  a  member 
of  the  class  of  chemicals  termed  alpha, 
beta-unsaturated  ketones,  was 
nominated  by  the  National  Cancer 
Institute  for  carcinogenicity  and 
mechanistic  toxicity  studies  with  high 
priority  due  to  demonstrated  human 
industrial  and  consumer  exposure  and 
inadequate  health  effects  testing.  MVK 
was  selected  as  the  prototype  non  cyclic 
member  of  the  major  class  of  straight- 
chain  aliphatic  alpha,  beta-unsaturated 
ketones.  MVK  is  used  commercially  in 
the  production  of  pesticides,  perfumes, 
plastics  and  resins.  It  is  a 
pharmaceutical  intermediate  in  the 
synthesis  of  steroids,  vitamin  A.  and 
anticoagulants.  Consumer  exposure  to 
MVK  is  widespread  due  to  its  presence 
in  cigarette  smoke,  its  production  by 
gamma-irradiation  from  sugars  in 
tropical  fnht.  and  as  a  ubiquitous  air 
pollutant  due  to  its  presence  in 
vehicular  exhaust.  MVK  is  an  alkylating 
agent  and  may  interact  with  DNA  to 
form  covalent  adducts.  MVK  was 
reported  by  the  NTP  to  be  mutagenic  in 
the  Salmonella  assay. 


Chemical  3.  Ethyl  vinyl  ketone  (CAS 
No.  1629-58-9)  14  and  90-day 
inhalation  toxicity  studies  in  F344  rats 
and  B6C3F1  mice. 

Ethyl  vinyl  ketone  (EVK)  is  a 
secondary  conjugated  carbonyl 
compound  from  the  subclass  of 
aliphatic  alpha,  beta-unsaturated 
ketones,  and  has  a  wide  distribution  in 
the  environment,  particularly  in  foods. 
EVK  is  a  component  of  the  semi-volatile 
fraction  of  cigarette/tobacco  smoke  and 
is  a  volatile  organic  compound  linked  to 
odor  and  taste  problems  associated  with 
water  purincation  and  fish  breeding. 
Consumption  in  foods  and  beverages 
also  represents  a  broad  but  very  low 
le^el  route  of  human  exposure.  The 
principal  use  of  EVK  is  as  a  natural  and 
synthetic  flavoring  agent  in  orange 
aqueous  essence  and  oils  for  flavor  and 
aroma  enhancement,  especially  of 
frozen  orange  juice  concentrates.  The 
limited  available  test  data  on  this 
compound  include  demonstrations  of 
positive  mutagenicity  and  the  formation 
of  DNA-damaging  adducts.  These  data 
support  the  possibility  that  EVK  may 
pose  a  mutagenic  and  carcinogenic  risk 
to  humans. 

Chemicals  4  6-5.  Trimethoprim/ 
Sulfamethoxazole  (CAS  No.  8064-90-2) 
13-week  and  2-year  dosed-feed  studies 
in  F344  rats  and  B6C3F1  mice. 

Trimethoprim/Sulfamethoxazole 
(TMP/SMZ)  (Bactrim*)  is  a  chemical 
combination  used  to  treat  urinary  tract 
infections  and  pneumonia.  TMP/SMZ 
was  nominated  by  the  National  Cancer 
Institute  for  carcinogenicity  and 
neurotoxicity  testing  based  on 
significant  human  exposure  and  the 
potential  for  increased  use  in  the 
treatment  of  pneumonia  in  AIDS 
patients.  In  addition,  because  TMP/SMZ 
appears  to  exhibit  antifolate  activity,  the 
role  of  folate  deficiency  in  possibly 
enhancing  the  known  carcinogenicity  of 
Sulfametho.xazole  may  need  to  be 
investigated.  A  study  to  screen  for  TMP/ 
SMZ  reproductive/developmental 
toxicity  effects  was  done  as  a  part  of  the 
NIEHS  AIDS  Program. 

Chemical  6.  Dicvclopentadiene  (CAS 
No.  77-73-6)  13-week  and  2-year 
studies  in  F344  rats  and  B6C3F1  mice. 

DCPD  was  nominated  by  the  National 
Cancer  Institute  for  evaluation  of 
carcinogenicity  and  reproductive 
toxicity.  DCPD  is  a  high  production 
chemical,  with  over  130  million  pounds 
produced  annually  and  over  43  million 
poimds  imported  in  1988.  The 
nomination  was  based  on  the  high  and 
increasing  production  volume,  the 
presence  of  DCPD  in  ground  and  surface 
water  near  sites  where  it  is  used,  limited 
data  on  the  hazards  associated  with 
subchronic  exposure,  and  the  absence  of 


data  on  the  hazards  associated  with  long 
term  exposure.  DCPD  is  currently  being 
evaluated  in  the  NTP  Continuous 
Breeding  Protocol  and  Teratology 
protocols  (gavage  studies). 

Chemical  7.  Ethyl  cyanoacr>late  (CAS 
No.  7085-85-0)  short-terra  inhalation 
studies. 

Ediyl  cyanoacrylate  (ECA)  was 
nominated  by  the  Consumer  Products 
Safety  Commission.  ECA  is  the  major 
component  of  instant  setting  adhesives 
widely  available  in  retail  stores  and 
there  is  widespread  potential  consumer 
exposure.  There  is  potential 
occupational  exposure  to  ECA  vapors 
that  exists  vs  herever  ECA  glues  are  used 
for  assembiv .  in  packaging,  or  other 
adhesive  applications.  Irritant 
dermatitis  and  eye  irritation  in  workers 
has  been  reported.  There  is  one  report 
of  women  occupationally  exposed  to 
ECA  vapors  giving  premature  birth  to 
babies  with  malformations.  There  is 
very  Utde  toxicoiogical  data  and  no 
carcinogenicity  data  available  for  diis 
chemical.  A  related  chemical,  isobutyl 
cyanoacr\'late.  is  now  used  for  medical 
applications  because  it  does  not 
produce  formaldehyde  during 
degradation  as  does  the  ECA.  Evaluation 
of  developmental  and  reproductive 
toxicity,  neuroto.xicity.  and  evaluation 
of  carcinogenicity,  using  the  inhalation 
route,  have  been  recommended. 

Chemical  8.  Methylene  Blue  (CAS  No. 
7220-79-3)  two-year  toxicity/ 
carcinogenesis  and  to.xicokinetic  gavage 
studies  in  F344  rats  and  B6C3F1  mice. 
Methylene  Blue  (MB)  was  nominated 
for  carcinogenicity  testing  by  the 
National  Cancer  Institute  (NCI)  based  on 
the  widespread  use  of  this  compound 
and  the  potential  for  high  exposure  in 
animals  and  humans.  Methylene  blue  is 
used  therapeutically  in  the  treatment  of 
methemoglobinemia  and  cyanide 
poisoning.  Other  refxirted  medicinal 
uses  of  MB  have  included  the 
management  of  chronic  urolithiasis  and 
treatment  of  cutaneous  viral  infections 
as  well  as  the  treatment  of  manic- 
depressive  psychosis.  As  a  dye/stain. 
MB  is  used  in  surgical  and  medical 
marking,  as  an  indicator  dye.  a     , 
bacteriologic  stain,  a  food  colorant  and 
a  dye  for  cotton  and  wool.  Data  from  the 
National  Occupational  Exposure  Survey 
(NOES)  indicate  that  69.563  workers, 
including  42,026  female  employees, 
were  potentially  exposed  to  methylene 
blue  between  1981  and  1983.  In  four- 
week  and  13-week  gavage  toxicity 
studies  conducted  by  NTP,  the 
hematopoietic  system  was  the  major 
target  of  MB  toxicity.  Dose-related 
hemolytic  anemia  was  seen  in  all  of  the 
groups  treated  with  MB.  Increased 
methemoglobin  formation,  decreased 


hematocrit,  increased  in  reticulocyte 
production,  splenomegaly,  and 
increased  Heinz  body  formation  were 
seen  in  rats  and  mice  of  both  sexes 
exposed  to  MB.  Histologically,  there 
was  hyperplasia  of  the  bone  marrow  in 
response  to  the  anemia. 

Chemical  9.  Butanal  Oxirae  (CAS  No. 
110-69-0)  14-day  and  90-day 
prechronic  dosed  water  toxicity  <:tudies 
in  F344  rats  and  B6C3F1  mice. 

Butanal  oxime  was  nominated  for 
toxicity  and  carcinogenicity  evaluation 
by  the  NaUonal  Cancer  Institute.  Along 
with  methyl  ediyl  ketoxime  and 
cyclohexanone  oxime,  butanal  oxime  is 
part  of  an  oximes  class  study. 
Cyclohexanone  oxime  and  me^ln  lethyl 
ketdxime  have  been  studied  in  \TP  90- 
day  drinking  water  toxicity  studies  in 
rats  and  mice,  and  industry  sponsored 
inhalation  carcinogenicity  studies  of 
methyl  ethyl  ketoxime  have  been 
completed.  Unlike  the  other  oximes, 
butanal  oxime  metabolism  results  in  the 
release  of  cyanide,  and  is  therefore 
expected  to  have  a  different 
toxicoiogical  profile.  There  is  limited 
toxicology  information  available  on 
butanal  oxime. 

Chemical  10.  Cvclohexene  Oxide 
(CAS  No.  286-20^)  28-day.  13-\veek, 
and  2-year  topical  and/or  gavage 
to.xicity/carcinogenesis  studies  in  F344 
rats  and  B6C3F1  mice. 

Cvclohexene  Oxide  (CHO)  was 
nominated  by  the  National  Cancer 
Institute  for  carcinogenicity,  toxicity, 
and  mechanistic  studies  as  a 
representative  cycloalkene 
monoepo.xide  which  is  produced  in 
substantial  annual  volumes  with 
potential  human  exposures.  CHO  is 
found  uidely  in  natural  products, 
pharmaceuticals,  and  agricultural 
chemicals  and,  it  has  a  wide  range  of 
uses,  including  the  production  of  other 
chemicals  and  as  a  laboratorj'  reagent.  It 
is  primarily  used  as  an  industrial  raw 
material  in  organic  synthesis  of  various 
chemical  intermediates  for  a  wide  range 
of  indu.strial  products  and  there  is  the 
potential  for  worker  exposure.  In 
addition,  a  survey  identified  CHO  in  the 
drinking  water  of  two  of  1 7 
municipalities  suggesting  the  potential 
for  more  widespread  exposure  to  the 
general  population.  CHO  has  a  low 
acute  toxicity  in  rats  and  rabbits,  is  a 
severe  eye  irritant,  and  is  a  moderate 
skin  irritant.  It  is  also  a  weak  to 
moderate  mutagen.  There  is  minimal 
chronic  toxicity  information  available. 

Chemical  11.  p-tert-Butvlcatachol 
(CAS  No.  98-29-3)  14-Day  and  1 3-week 
dosed-feed  studies. 

p-tert-Butylcatechol  (TBC)  was 
nominated  for  carcinogenicity  studies 
by  the  National  Cancer  Institute  based 
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on  high  and  increasing  level  of 
production  and  usage,  potential  for 
human  exposure,  suspicion  of 
carcinogenicity,  and  interest  in 
evaluating  the  toxicity  of  the 
dihydroxybenzenes  chemical  class  of 
antioxidants.  In  1989.  U.S.  production 
of  TBC  was  reported  to  be  1.5  miUion 
lbs.  TBC  is  used  primarily  as  an 
antioxidant  and  stabilizer  and  there  is 
potential  for  worker  exposure. 
Consumer  exposure  occurs  through  TBC 
contamination  of,  and  subsequent 
leaching  from  PVC  products  and  other 
plastics  and  rubber  products  and  from 
contact  with  Thermofax®  duplicating 
papers.  In  addition,  TBC  is  also  being 
considered  as  a  replacement  for  BHJ 
and  BHA,  two  chemicals  used  as  food 
additives  because  of  their  antioxidant 
properties,  but  which  have  been  found 
to  be  carcinogenic  in  rodents  at  high 
levels.  TBC  as  well  as  BHA  and  BHT  are 
non-mutagenic. 
Chemical  12. 
Diisopropylcarbodiimide  (CAS  No.  693- 
13-0)  2-year  carcinogenesis  studies  in 
F344  rats  and  B6C3F1  mice. 

Diisopropylcarbodiimide  together 
with  Dicyclohexylcarbodiimide  were 
nominated  as  representatives  of  the 
carbodiimide  chemical  class  by  the 
National  Cancer  Institute  because  of 
widespread  potential  exposure  to 
personnel  in  biomedical  laboratories 
and  pharmaceutical  and  chemical 
industries,  the  lack  of  adequate  toxicity 
data,  and  the  suspicion  of 
carcinogenicity  biecause  it  is  an 
alkylating  agent.  Both  chemicals  are 
potent  sensitizers  and  have  produced 
severe  contact  dermatitis,  severe  eye 
irritation,  and  delayed-onset  temporary 
blindness.  Fourteen-day  topical  studies 
'  have  been  completed  and  90-day  topical 
exposure  studies  are  underway  in  F344 
rats  and  B6C3F1  mice. 

Chemical  13. 
Dicyclohexylcarbodiimide  (CAS  No. 
538-75-0)  2-year  carcinogenesis  studies 
in  F344  rats  and  C6C3F1  mice. 

Dicyclohexylcarbodiimide  together 
with  Diisopropylcarbodiimide  were 
nominated  as  representatives  of  the 
carbodiimide  chemical  class  by  the 
National  Cancer  Institute  because  of 
widespread  potential  exposure  to 
personnel  in  biomedical  laboratories 
and  pharmaceutical  and  chemical 
industries,  the  lack  of  adequate  toxicity 
data,  and  the  suspicion  of 
carcinogenicity  because  it  is  an 
alkylating  agent.  Both  chemicals  are 
potent  sensitizers  and  have  produced 
severe  contact  dermatitis,  severe  eye 
irritation,  and  delayed-onset  temporary 
blindness.  Fourteen-day  topical  studies 
I  have  been  completed  and  90-day  topical 


exposure  studies  are  underway  in  F344 
and  B6C3F1  mice. 

Chemical  14.  Dimethyl  adipate  (CAS 
No.  627-93-0)  13-week  and  2-year 
toxicity/carcinogenesis  studies  in  F344 
rats  and  B6C3F1  mice. 

Dimethyl  adipate  (DMA)  was 
nominated  to  the  NTP  for  study  by  the 
Consumer  Products  Safety  Commission 
(CPSC)  because  of  widespread  consumer 
exposure.  Its  primary  consumer  use  is  as 
a  replacement  for  methylene  chloride  in 
paint  strippers,  along  with  other  dibasic 
esters  such  as  dimethyl  glutarate  and 
dimethyl  succinate.  This  use  is  expected 
to  increase  because  the  standards  for 
methylene  chloride  exposure  are  under 
review  by  regulatory  agencies  and  new 
more  stringent  ones  may  be  established. 
There  is  the  potential  for  workers  to  be 
occupationally  exposed  to  DMA  and 
systemic  exposure  is  primarily  by 
inhalation  of  an  aerosol  or  through 
percutaneous  absorption.  There  is 
limited  toxicity  information  available  on 
DMA.  NTP  is  coordinating  its  plans  to 
conduct  studies  for  this  chemical  with 
the  Environmental  Protection  Agency 
and  the  Interagency  Testing  Committee. 

Chemical  15.  2,3-Butaneaione  (CAS 
No.  431-03-6)  13-week  and  2-year 
toxicity/carcinogenesis  studies  in  F344 
rats  and  B6C3F1  mice. 

2,3,-Butanedione  was  nominated  by 
the  National  Cancer  Institute  based  on 
widespread  human  exposure  and 
suggestive  evidence  of  carcinogenicity 
from  preliminary  animal  studies  and 
genetic  toxicity  studies.  The  chemical  is 
the  parent  compound  of  the  a-diketones 
chemical  class.  The  annual  production 
of  2,  3-butanedione  is  less  than  1 
million  pounds,  and  it  is  used  in 
manufacturing  processes  and  as  a  food 
(flavoring)  additive.  It  was  estimated  in 
1983  that  3,437  workers  were 
potentially  exposed  to  2.3-butanedione 
in  the  workplace.  Its  widest  exposure  is 
through  its  natural  occurrences  in  a 
wide  variety  of  foods,  including  dairy 
products  (5.9  ppm),  meats,  baked  goods 
(44  ppm),  produce,  candy  (21  ppm),  and 
beverages  (in  coffee  at  levels  up  to  10 
ppm),  and  is  used  as  a  flavor  additive 
in  foods.  It  is  also  a  constituent  of 
tobacco  smoke.  2,3-Butanedione  is  also 
a  bacterial  mutagen.  There  was  no 
information  on  the  effects  of  chronic 
exposure  to  2,3-Butanedione  in  the  open 
literature. 

Chemical  16.  Methyl  styryl  ketone 
(CAS  No.  122-57-6)  13-week  and  2-year 
toxicity/carcinogenesis  studies  in  F344 
rats  and  B6C3F1  mice. 

Methyl  styryl  ketone  (MSK)  was 
nominated  by  the  National  Cancer 
Institute  based  on  its  potential  for 
human  exposure.  MSK  is  an  apha,  beta- 
saturated  ketone  that  was  produced  at 


<1 .000,000  lbs  in  1989  (>55,000  lbs 
were  imported  in  1993)  and  is  also 
present  as  a  natural  product.  It  is  used 
as  an  intermediate  in  organic  syntheses 
and  in  other  industrial  applications,  and 
is  a  flavoring  and  fragrance  additive  in 
many  products,  including  cosmetic 
products  (soaps  (50-100  ppm),  creams 
and  lotions  (50-100  ppm),  and  perfumes 
(50-500  ppm);  food  products  (baked 
goods  (5.2  ppm)  and  candy  (4.4  ppm)). 
It  was  recently  identified  as  a  flavoring 
additive  to  cigarettes,  but  its  level  of  use 
was  not  reported.  It  occurs  naturally  in 
essential  oils  of  flowers,  as  a  pyrolysis 
product  in  waste  gases  resulting  from 
the  removal  of  coating  materials  in 
recycling  processes,  and  as  an 
ozonization  product  of  the  humic 
substance,  p-hydroxybenzaldehyde.  It 
has  been  estimated  that  5,483  workers 
were  potentially  exposed  to  MSK  in  the 
workplace  in  1983.  MSK  has  been 
identified  in  wastewaters,  and  has  been 
shown  to  bioaccumulate  in  blue  crabs  in 
the  southern  Chesapeake  Bay.  MSK  is  a 
bacterial  mutagen.  There  was  no 
information  on  the  effects  of  chronic 
exposure  to  MSK  in  the  open  literature. 

Anyone  having  relevant  information 
(including  ongoing  toxicological 
studies,  current  or  future  trends  in 
production  and  import,  use  pattern, 
human  exposure  levels,  environmental 
occurrence  and  toxiocological  data)  to 
share  with  the  NTP  on  any  of  these 
chemicals,  should  contact  Dr.  William 
Eastin  within  60  days  of  the  appearance 
of  this  announcement.  The  information 
provided  will  be  considered  by  the  NTP 
in  designing  these  studies. 

Contact  may  be  made  bv  mail  to:  Dr. 
WiUiam  Eastin,  NIEHS/NTP,  P.O.  Box 
12233,  Research  Triangle  Park.  North 
Carolina  27709,  by  telephone  at  919- 
541-7941,  fax  919-541-4714,  or  email 
at  Eastin@NIEHS.NlH.GOV. 

Dated:  January  17.  1995. 
Kenneth  Olden, 

Director,  National  Toxicology  Program. 
IFR  Doc.  9.5-1664  Filed  1-23-95;  8:45  ami 
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DEPARTMENT  OF  THE  INTEFMOR 
Bureau  of  Land  Management 

[OR-094-6334-04:  GP5-059] 

Establishment  of  Supplementary 
Rules;  Lane  County,  OR 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  establishment  of 

supplementary  rules. 


SUMMARY:  The  Eugene  District.  Bureau 
of  Land  Management,  hereby  establishes 
supplementary  rules  for  use  of  those 
puhlic  lands  included  in  the  West 
Eugene  Wetlands  Project  in  the  Coast 
Range  Resource  Area.  Eugene  District. 
Lane  County,  Oregon.  These 
supplementary  rules  are  intended  to 
provide  for  public  safety,  to  protect  the 
natural  resources  of  the  project  area  and 
to  be  consistent  with  the  City  of  Eugene 
regulations  covering  those  project  lands 
within  the  City  of  Eugene.  A  "Notice  of 
proposed  establishment  of 
supplementary  rules"  was  published  in 
the  Federal  Register  on  November  28, 
1994  (59  FR  60826)  and  provided  for  a 
thirty  day  comment  period  that  ended 
December  28.  1994.  No  comments  were 
received. 

ADDRESSES:  Comments  should  be  sent  to 
Wayne  Elliott,  Coast  Range  Area 
Manager,  Eugene  District  Office,  P.O. 
Box  10226.  Eugene,  Oregon  97440- 
2226. 

FOR  FURTHER  INFORMATION  CONTACT:  Jock 
Beall,  503-683-6993. 

SUPPLEMENTARY  INFORMATION:  Authority 
for  the  establishment  of  these 
supplemental  rules  is  contained  in  43 
CFR  8365.1-6.  A  map  showing  the 
location  of  the  lands  subject  to  the 
supplementary  rules  is  available  in  the 
Eugene  District  Office.  The 
supplementary  rules  apply  to  those 
lands  already  acquired  and  to  lands  that 
will  be  acquired  as  part  of  the  West 
Eugene  Wetlands  Project.  These 
supplementary  rules  are  subject  to 
review  and  will  be  revised,  if 
appropriate,  to  further  the  goals  of 
providing  for  public  safety  and 
protecting  natural  resources. 

DATES:  These  supplementary  rules  will 
become  effective  on  January  24, 1995. 

Far  the  reasons  set  forth  in  the 
preamble,  the  Eugene  District,  Bureau  of 
Land  Management,  establishes  the 
following  supplementary  rules  for  the 
West  Eugene  Wetlands  Project: 

1,  Use  or  operation  of  motor  vehicles 
is  prohibited  except  on  those  roads  and 
parking  areas  specifically  designated  for 
motor  vehicle  use.  Non-street  legal 
motor  vehicles  are  prohibited  at  all 
times.  Motor  vehicles  being  used  by 
duly  authorized  emergency  response 
personnel,  including  police,  ambulance 
and  fire  suppression,  as  well  as  BLM 
vehicles  engaged  in  official  duties  and 
other  vehicles  authorized  by  BLM,  are 
excepted. 

2.  Possession,  use  and/ or  discbarge  of 
any  weapons  is  prohibited,  except  diat 
hunting  on  the  Project  lands  outside  the 
city  limits  of  Eugene  is  permissible  in 
accordance  with  federal  and  state  laws. 
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3.  Use  and/or  occupancy  (including 
leaving  personal  property  unattended)  is 
prohibited  between  one-half  hour  after 
sunset  to  one-half  hour  before  sunrise 
without  the  written  permission  of  the 
authorized  officer. 

4.  The  collection,  disturbance  or 
possession  of  any  natural  resource  is 
prohibited  without  the  written 
permission  of  the  authorized  officer. 

5.  The  possession  or  discharge  of 
fireworks  is  prohibited. 

6.  Campfires  or  other  open  flame  fires 
are  prohibited  without  the  written 
permission  of  the  authorized  officer. 

7.  No  person  shall,  unless  othenvise 
authorized,  bring  any  animal  onto  the 
public  lands  unless  such  animal  is  on  a 
leash  not  longer  than  six  feet  and 
secured  to  a  fixed  object  or  under 
control  of  a  person,  or  is  otherwise 
physically  restricted  at  all  times.  This 
restriction  does  not  apply  to  legal 
hunting  activities  with  dogs  outside  the 
City  of  Eugene. 

8.  Bicycle  travel  and  equestrian  travel 
is  limited  to  designated  routes  and 
areas,  except  as  otherwise  permitted  in 
wTiting  by  the  authorized  officer. 

9.  The  possession  or  consumption  of 
alcoholic  beverages  is  prohibited. 

10.  Hiking  and  foot  traffic  may  be 
limited  or  closed  by  the  authorized 
officer  in  designated  areas  to  protect 
natural  resources. 

11.  Littering  and  the  disposal  of  any 
commercial,  industrial  or  household 
waste  is  prohibited. 

12.  Audio  devices  creating 
unreasonable  noise  and  disturbance  are 
prohibited  without  the  written 
permission  of  the  authorized  officer. 

13.  Smoking  may  be  prohibited  by  the 
authorized  officer  when  necessary  to 
protect  natural  resources  and  adjacent 
landowners. 

Date  of  Issue:  Januarv'  10, 1995. 
Barbara  Hughes, 
Acting  District  Manager. 
IFR  Doc.  95-1729  Filed  1-23-95:  8:45  am] 
BILLING  CODE  431&-33-P 

[NM-931-05-1210-00  (603)] 

Establishment  of  Visitor  Restrictions 
for  Designated  Recreation  Sites, 
Special  Recreation  Management  Areas, 
and  Other  Public  Land  in  the  Roswell 
District,  NM 

AGENCY:  Bureau  of  Land  Management 
(BLM),  hiterior. 

ACTION:  Proposed  visitor  restrictions; 
request  for  comment. 

SUMMARY:  The  proposed  restrictions  are 
necessary  for  the  management  of 
actions,  activities,  and  use  on  public 


lands,  including  those  which  are 
acquired  or  conveyed  to  the  BLM.  The 
making  of  Rules  of  Conduct  is  provided 
for  under  Title  43  CFR  Subpart  8365. 
These  proposed  regulations  establish 
rules  of  conduct  for  the  protection  of 
persons,  property,  and  public  land 
resources.  As  a  visitor  to  public  lands, 
the  user  is  required  to  follow  certain 
restrictions  designed  to  protect  the 
lands  and  the  natural  environment,  to 
ensure  the  health  and  safety  of  visitors, 
and  to  promote  a  pleasant  and 
rewarding  outdoor  experience.  This 
notice  supersedes  previous  notices 
published  in  the  Federal  Register  on 
January  22.  1991,  (Vol.  56.  No.  14).  and 
correction  to  supplemental  Rules  No.  2. 
Februarj- 1. 1991.  Vol.  56.  No.  28. 
establishing  Supplementary  Rules  for 
Designated  Recreation  Sites:  Special 
Recreation  Management  Areas  and 
Other  Public  Lands  in  New  Mr^xico. 

More  specifically,  the  purpose  falls 
into  the  following  categories: 

•  Implementation  of  Management 
Plans — certain  prohibited  activities  have 
been  recommended  as  Restrictions  for 
designated  recreation  sites  and  Special 
Recreation  Management  Areas 
(SRMA's).  In  order  to  implement  these 
recommendations,  they  must  be 
published  as  specific  prohibited  acts  in 
the  Federal  Register.  Use  of  Rules  of 
Conduct  Section  of  43  CFR.  Subpart 
8365,  is  the  most  appropriate  way  of 
implementation.  Rationale  for  these 
recommendations  is  presented  in  its 
entirety  in  the  Carlsbad  Resource 
Management  Plan,  the  Roswell 
Management  Framework  Plan  or 
recreation  management  plan  for  the 
specific  areas. 

•  Mitigation  of  User  Conflict— Certain 
other  visitor  restrictions  are 
recommended  because  of  specific  user 
conflict  problems.  Prohibiting  the 
reservation  of  cam.ping  space  in 
developing  campgrounds  will  allow 
such  space  to  be  available  on  a  first- 
come- first-served  basis.  This  will 
prevent  people  from  monopolizing  the 
use  of  limited  developed  camping 
space.  Prohibition  of  motorized  vehicle 
free-play  (operation  of  any  2-.  3-.  or  4- 
wheel  motor  vehicle  for  purposes  other 
than  accessing  a  campsite)  is 
recommended  to  minimize  the  noise 
and  nuisance  factors  that  such  activities 
represent  in  developed  recreation  sites. 

•  Public  Health  and  Safety— The 
erection  and  maintenance  of 
unauthorized  toilet  facilities  or  other 
containers  for  human  waste  on  the 
public  land  could  represent  a  major 
threat  to  pubUc  safety  and  health.  Toilet 
structures  may  be  permitted  by  the 
authorized  officer  on  a  case-by-case 
basis  and  only  when  appropriate  State 
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and  local  permits  have  been  obtained,  it 
should  he  noted  that  shooting 
restrictions  recommended  do  not 
prohibit  legitimate  hunting  activities 
except  within  V2  mile  of  developed 
sites.  Recreational  shooters  will  be 
encouraged  to  use  public  land  where 
such  shooting  restrictions  do  not  apply 
and  this  use  does  not  signiHcantly 
conflict  with  other  uses. 

•  Complementary  Rules — Some 
restrictions,  such  as  parking  or  camping 
near  water  sources,  are  recommended  to 
complement  those  of  State  and  local 
agencies.  Because  these  restrictions 
provide  for  the  protection  of  persons 
and  resources  in  the  interest  and  spirit 
of  cooperation  with  the  responsible 
agencies,  these  restrictions  are  deemed 
necessary. 

Definitions 

As  used  in  these  visitor  restrictions, 
thetenn: 

— An  SRMA  means  an  area  where 
special  or  more  intensive  types  of 
resource  and  user  management  are 
needed. 

— A  developed  recreation  site  and  area 
means  sites  and  areas  that  contain 
structures  or  capital  improvements 
primarily  used  for  recreation  purposes 
by  the  public.  Development  may  vary 
from  limited  development  for 
protection  of  the  resources  and  the 
safety  of  users  to  a  distinctly  deHned 
site  to  which  developed  facilities  that 
meet  the  Land  and  Water 
Conservation  Fund  Act  of  1965  (as 
amended]  criteria  for  a  fee  collection 
site  are  provided  for  concentrated 
public  recreation  use. 

— Public  lands  means  any  lands,  interest 
in  lands,  or  related  waters  owned  by 
the  United  States  and  administered  by 
the  BLM.  Related  waters  are  waters 
which  lie  directly  over  or  adjacent  to 
public  lands  and  which  require 
management  to  protect  Federally 
administered  resources  or  to  provide 
for  enhanced  visitor  safety  and  other 
recreation  experiences. 

— Camping  means  the  erecting  of  a  tent 
or  shelter  of  natiu-al  or  synthetic 
material,  preparing  a  sleeping  bag  or 
other  bedding  material  for  use,  or  the 
parking  of  a  motor  vehicle,  motor 
home,  or  trailer  for  the  apparent 
purpose  of  overnight  occupancy. 
Occupying  a  developed  camp  site  or 
an  approved  location  within 
developed  recreation  areas  and  sites 
during  the  estabUshed  night  period  of 
10:00  p.m.  to  6:00  a.m.  will  be 
considered  overnight  camping  for  fee 
collection  and  enforcement  purposes. 

— Campfire  means  a  controlled  fire 
occurring  outdoors  for  cooking, 


branding,  personal  warmth,  lighting, 
ceremonial,  or  aesthetic  purposes. 

— Abandonment  means  the  voluntary 
relinquishment  of  control  of  property 
for  longer  than  a  period  specified  with 
no  intent  to  retain  possession. 

— Administrative  activities  means  those 
activities  conducted  under  the 
authority  of  the  BLM  for  the  purpose 
of  safeguarding  persons  or  property, 
implementing  management  plans  and 
policies  developed  in  accordance  and 
consistent  with  regulations  or 
repairing  or  maintaining  facilities. 

— Pet  means  a  dog,  cat,  or  any 
domesticated  companion  animal. 

— Occupancy  means  the  taking  or 
holding  possession  of  a  camp  site, 
other  location,  or  residence  on  public 
land. 

— Vehicle  means  any  motorized  or 
mechanized  device,  including 
bicycles,  hang  gliders,  ultra  lights, 
and  hot  air  balloons  which  is 
propelled  or  pulled  by  any  living  or 
other  energy  source,  and  capable  of 
travel  by  any  means  over  ground, 
water,  or  air. 

— Authorized  Officer  means  any 
employee  of  the  BLM  who  has  been 
delegated  the  authority  to  perform 
under  Title  43. 

— Stove  fire  means  a  fire  built  inside  an 
enclosed  stove  or  grill,  a  portable 
brazier,  or  a  pressurized  liquid  or  gas 
stove,  including  spaceheating  devices. 

— Weapon  means  a  firearm,  compressed 
gas  or  spring-powered  pistol  or  rifle, 
bow  and  arrow,  crossbow,  blowgun, 
speargim,  slingshot,  irritant  gas 
device,  explosive  device,  or  any  other 
implement  designed  to  discharge 
missiles  or  projectiles;  hand-thrown 
spear,  edged  weapons,  nim-chucks, 
clubs,  billy-clubs,  and  any  device 
modified  for  use  or  designated  for  use 
as  a  striking  instrument;  and  includes 
any  weapon  the  possession  of  which 
is  prohibited  under  New  Mexico  law. 

— Historic  or  prehistoric  structure  or 
ruin  site  means  any  location  at  least 
50  years  old  which  meets  the 
standards  for  inclusion  on  the 
National  Register  of  Historic  Places  as 
defined  in  36  CFR  60.4,  without 
regard  to  whether  the  site  has  been 
nominated  or  accepted. 

Visitor  Restrictions— ALL  PUBLIC 
LANDS:  In  addition  to  regulations 
contained  in  43  CFR  8365.1,  the 
following  visitor  restrictions  apply  to  all 
public  lands,  including  those  lands 
acquired  or  conveyed  to  the  BLM,  and 
related  waters.  The  following  are 
prohibited  imless  authorized  by  written 
permit: 


Sanitation 

•  To  construct  or  maintain  any  pit 
toilet  facility. 

•  The  dumping  or  disposal  of  sewage 
or  sewage  treatment  chemicals  from 
self-contained  or  containerized  toilets, 
except  at  facifities  provided  for  that 
purpose. 

•  To  shower  or  bathe  at  any  improved 
or  developed  water  source,  outdoor 
hydrant  pump,  faucet  or  fountain,  or 
restroom  water  faucet  unless  such  water 
source  is  designated  for  that  purpose. 

Occupancy  and  Use 

•  To  camp  or  occupy  any  site  on 
public  lands  or  any  approved  location, 
including  those  in  developed  recreation 
areas  and  sites  or  SRMA's,  for  a  period 
longer  than  14  days  within  any  period 
of  28  consecutive  days.  Exceptions, 
which  will  be  posted,  include  areas 
closed  to  camping  and  areas  or  sites 
with  other  designated  camping  stay 
limits.  The  28-day  period  begins  when 
a  camper  initially  occupies  a  specific 
location  on  public  land.  The  14-day 
limit  may  be  reached  either  through  a 
number  of  separate  visits  or  through  14 
days  of  continuous  occupation.  After 
the  14th  day  of  occupation,  campers 
must  move  beyond  a  25-mile  radius 
&t)m  the  previous  location.  When  a 
camping  limit  has  been  reached,  use  of 
any  pubUc  land  site  within  the  25-mile 
radius  shall  not  occur  again  until  at 
least  30  days  have  elapsed  from  the  last 
day  of  authorized  use. 

•  To  park  any  motor  vehicle  for 
longer  than  30  minutes,  or  camping 
within  300  yards  of  any  spring,  man- 
made  water  hole,  water  well,  or 
watering  tank  used  by  wrildlife  or 
domestic  stock. 

•  To  dispose  of  any  burning  or 
smoldering  material  except  at  sites  or 
facilities  provided  for  that  purpose. 

•  Unauthorized  cutting,  removing,  or 
transporting  woody  materials  including, 
but  not  limited  to: 

1.  Any  type  or  variety  of  vegetation 
(excluding  dead  and  downed), 

2.  Fuelwood  or  firewood,  either  green 
or  standing  deadwood  or, 

3.  Live  plants  (except  for 
consimiption,  medicinal  purposes, 
study  or  personal  collection). 

•  Removing  or  transporting  any 
mineral  resources  including,  but  not 
limited  to,  rock,  sand,  gravel,  and 
minerals  on  or  from  public  lands 
without  written  consent,  proof  of 
piuchase,  or  a  valid  permit.  Collection 
of  specimens  and  samples  in  reasonable 
amounts  for  personal  noncommercial 
use,  under  43  CFR  8365.1-5(b)  is  not 
affected  by  this  section. 


•  Collection  or  removal  of  any  natural 
resource,  including  wood  for  campfires, 
whiore  such  restrictions  are  posted. 

•  Failure  to  prevent  a  pet  from 
harassing,  molesting,  injuring,  or  killing 
humans,  wildlife  or  livestock. 

•  Violation  of  the  terms,  stipulations, 
or  conditions  of  any  permit  or  use 
authorization. 

•  Failure  to  show  a  permit  or  use 
authorization  to  any  BLM  employee 
upon  request. 

•  Camp  or  occupy  or  build  any  fire 
on.  or  in.  any  historic  or  prehistoric 
structure  or  ruin  site. 

•  Competitive  or  commercial 
operations  or  events  without  a  Special 
Recreation  Permit. 

Vehicles 

•  Operations  of  an  off-road  vehiLJe 
without  full-time  use  of  an  approved 
spark  arrestor  and  muffler. 

•  Failure  to  display  the  required  State 
off-road  vehicle  registration. 

•I  Lubricating  or  repairing  any 
vel^cle,  except  repairs  necessitated  by 
emergency. 

•  Operate,  park,  or  leave  a  motorized 
vehicle  in  violation  of  posted 
restrictions  or  in  such  a  manner  or 
location  as  to: 

1.  Create  a  safety  hazard. 

2,  Interfere  with  other  authorized 
users  or  uses, 

3.  Obstruct  or  impede  normal  or 
•Mutirgency  traffic  movement. 

4,  Interfere  with  or  impede; 
adnUnislrative  activities, 

SJ  Interfere  with  the  parking  of  other 
vehicles,  or 
6.  Endanger  property  or  any  person. 

Public  Health  and  Safety 

•  Possession  or  use  of  fireworks. 

•  Leaving  a  campfire  unattended,  or 
failing  to  completely  extinguish  a  fire 
after  use. 

•  The  sale  or  gift  of  an  alcoholic 
beverage  to  a  person  under  21  years  of 
age.' 

•  The  possession  of  an  alcoholic 
beverage  by  a  person  under  21  years  of 
age. 

•  Ignite  or  burn  any  material 
containing  or  producing  toxic  or 
hazardous  material. 

•  Canying  of  concealed  weapons. 

State  and  Local  Laws 

•  Failure  to  comply  with  all 
applicable  State  of  New  Mexico 
regulations  for  boating  safety, 
equipment,  and  registration. 

•  Visitor  Restrictions— DEVELOPED 
RECREATION  SITES/AREAS  AND 
SPECL\L  RECREATION 
MANAGEMENT  AREAS;  In  addition  to 
the  regulations  contained  in  43  CFR 


8356.1.  8365.2  and  those  Usted  above, 
the  following  visitor  restrictions  will  be 
applied  in  accordance  with  43  CFR 
8365.2:  The  following  activities  are 
prohibited  unle.ss  authorized  by  written 
permit: 

•  Failure  to  immediately  remove  and 
dispose  of  in  a  sanitary  manner,  all  pet 
fecal  material,  trash,  garbage  or  waste 
created. 

•  Failing  to  physically  restrain  a  pet 
at  all  times  within  developed  campsites 
and  picnic  areas.  Pets  are  prohibited 
where  posted  on  all  designated  nature 
or  interpretive  trails  and  from  entering 
caves.  Animals  trained  to  assist 
handicapped  persons  are  e.xempt  from 
this  rule. 

•  Reserving  camping  space,  except  at 
group  facilities.  Camping  space  is 
available  on  a  first-come-first-serve 
basis. 

•  Failure  to  maintain  quiet  between 
the  hours  of  10:00  p.m.  to  6:00  a.m.  or 
other  hours  posted.  During  this  period 
no  person  shall  create  noise  which  ■ 
disturbs  other  visitors. 

•  More  than  two  motorized  vehicles 
and/or  10  i.ndividuals  at  any  one 
approved  site  not  designated  for  group 
use  or  parking  area.  Groups  exceeding 
these  limits  must  use  a  group  site  or 
additional  designated  sites. 

•  Vehicles  off  existing  or  designated 
roads  and  trails  unless  facilities  have 
been  specifically  provided  for  such  use. 
Motorized  vehicles  will  be  operated  for 
access  to  and  from  developed  facilities 
only. 

•  To  park  or  occupy  a  parking  space 
posted  or  marked  for  handicapped  use 
without  displaying  an  official 
identification  tag  or  plate. 

•  Posting  or  distribution  of  any  signs, 
posters,  printed  material,  or  commercial 
advertisements. 

•  The  discharge  of  firearms  or  other 
weapons,  hunting  and  trapping  within 
'/_'  mile  of  developed  recreation  sites 
and  areas. 

•  Using,  displaying,  or  carrying 
weapons  within  developed  campsites  or 
picnic  areas.  Long  guns  shall  be  broken 
down  or  otherwise  rendered  inoperable 
and  shall  be  stored  out-of-sight. 

•  Disposingof  any  waste  or  grey 
water  except  where  facilities  are 
provided. 

•  Bringing  equine  stock,  llama,  cattle, 
or  other  livestock  within  campgrounds 
or  picnic  areas  unless  facilities  have 
been  specifically  provided  for  such  use. 

•  Gathering  or  collecting  woody 
plants  or  any  other  natural  resource, 
minerals,  cultural,  or  historical  artifacts 
that  require  permits. 

•  Cutting  or  gathering  of  green  trees 
or  their  parts  or  removal  of  down  or 
standing  dead  wood  for  any  purpose. 


•  Not  adhering  to  fire  danger  ratings 
issued  by  government. 

•  Entering  the  following  caves  from 
October  15  to  March  31  of  each  year: 
Fort  Stanton,  Torgac,  Torgac  Annex. 
Crockett.  Crystal.  Big-Eared  Cave.  Bat 
Hole,  Malpais  Madness,  Tres  Ninos  and 
Feather.  Only  personnel  engaged  in 
authorized  scientific  bat  studies,  census, 
monitoring,  and  emergencies  will  be 
allowed  to  enter  caves  during  this  time. 
due  to  bat  hibernation. 

•  Entering  a  cave  without  each  person 
wearing  a  safety  helmet  (hard  hat)  with 
chin  strap  and  at  least  three  sources  of 
light. 

•  Annoying  or  disturbing  bats  at  anv 
time. 

List  of  Developed  Recreation  Sites/ 
Areas  and  Special  Recreation 
Management  Areas 

1.  Valley  of  Fires  Rerreation  .^rea  (Rosweil 
Resource  .\rea) 

T.  7  S..  R.  10  n.. 
Sfc  2'».  30. 

2.  Fort  Stanton  SRM.^  (Roswill  Rpsoun l- 
.\rea) 

T.  9,  lOS.  R.  U.15E 

3.  Mfscalero  Sands  N'orlh  Dune  SKM.A 
(Rosvvell  Resource  Area) 

T.  lOS..  R.30E., 
S<-c.  34,  35. 

4.  Cave  SR.MA's— Mc  KitU-ick  Hill.  I.osl. 
Fence  C::anyon.  Manhole.  Yeliovvjacket/I.air. 
Chosa  Draw,  Mudgetts.  Honest  Injun.  KFF 

f  4iverns.  Fort  Stanton  Cave.  Torgac  Ca\e\  and 
Croi  ket's  Cave 

5.  Dark  Canyon  SR.M.A  (Carlsbad  Resouru- 
.■\rea) 

T.  24  S..R.  23.24  E. 

6.  Lonesome  Ridg«  SR.MA  (Carlsbad  Rcsdun.e 
Area) 

T.  26  S..  R.  22  E.. 
Sec.  10-21,  29-31. 

7.  Pecos  River  Canyon  Complex  {(irls»).id 
Resource  Area) 

T.  24.  25S..R.  29.  30E. 

8.  Guadalupe  Escarpment  Scenic  .Xroa 
(Carlsbad  Resource  Area) 

T.  23-26  S..  R.  22-26  E. 

9.  Alkali  Lake  OfT-road  Vehicle  .\rea 
(Carlsbad  Resource  Area) 

T.  21  S.,  R.  27  £.. 
Sec.  4.  5.  9. 

10.  Hackberry  Lake  Off-road  Vehic  le  Ar«M 
(Carlsbad  Resource  Area) 

T.  1H-20S..  R.  30.  31  E. 

11.  Pecos  River  Corridor  (Ca.-lsbad  Ri-soure  e 
Area) 

T.  22  S..  R.  27  E..  river  section  to  T.  20  S.. 
R.  29  E. 

12.  Chosa  Draw  SR.VIA  (Carlsbad  Resourc:e 
Area) 

T  25  S..  R.  25  £..  -       - 

Sec.  20-22,  27-29.  33. 
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13.  Overflow  Wetlands  (Roswell  Resource 
Area) 

T.  11,12  5,  R.  25.  26  E. 

DATES:  Comments  on  the  proposed 
visitor  restrictions  will  be  accepted  until 
February  23, 1995.  Comments  received 
or  postmarked  after  the  above  date  may 
not  be  considered  in  the  decision- 
making process  on  the  final  rule 
making. 

ADDRESSES:  Comments  should  be  sent  to 
the  Roswell  District  Office,  1717  West 
2nd,  Roswell.  New  Mexico  88201. 
Telephone:  (505)  627-0272.  All  written 
comments  made  pursuant  to  this  action 
will  be  made  available  for  public 
inspection  during  normal  business 
hours  (7:45  a.m.  to  4:30  p.m.,  MST)  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Happel.  Natural  Resource  Specialist, 
BLM,  Roswell  District  Office.  1717  West 
2nd  Roswell,  New  Mexico  88201, 
Telephone:  (505)  627-0203. 

SUPPLEMENTARY  INFORMATION:  The 
Roswell  District  Manager  is  establishing 
these  visitor  restrictions,  which  are 
necessary  for  the  protection  of  persons, 
property,  and  public  lands  and 
resources  currently  imder  the  Bureau's 
administration  within  the  Roswell 
District.  New  Mexico  and  those  lands 
acquired  for  inclusion  within  the 
administrative  jurisdiction  of  the  BLM 
as  provided  for  in  43  CFR  8365.1-6. 
These  Visitor  Restrictions  apply  to  all 
persons  using  public  lands.  Violations 
of  these  restrictions  are  punishable  by  a 
fine  not  to  exceed  $1 .000  and/or 
imprisonment  not  to  exceed  12  months. 
Exceptions  to  the  following  visitor 
restrictions  may  be  permitted  by  the 
authorized  officer  subject  to  limits  and 
restrictions  of  controlling  Federal  and 
State  law.  Persons  granted  use 
exemptions  must  possess  written 
authorization  from  the  BLM  Office 
having  jurisdiction  over  the  area.  Users 
must  further  comply  with  the  zoning, 
permitting,  rules,  or  regulatory 
requirements  of  other  agencies,  where 
applicable. 

Dated:  January  13. 1995. 
Leslie  M.  Cone, 
District  Manager. 
|FR  Doc.  95-1617  Filed  1-23-95;  8:45  am] 
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Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Draft 
Sharon  Steel  Damage  Settlement 
Restoration  Plan:  A  Concept 
Document,  and  Public  Informational 
Meeting  for  its  Review 

AGENCY:  Fish  and  Wildlife  Service. 
Interior  Department. 
ACTION:  Notice  of  availability  and  public 
informational  meeting. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  release  of 
the  draft  Sharon  Steel  Damage 
Settlement  Restoration  Plan:  A  Concept 
Document  (Concept  Plan)  for  public 
review.  The  Concept  Plan  covers  the 
Service  proposal  to  fund  cooperative 
projects  to  restore  natural  resources 
injured  as  a  result  of  hazardous 
materials  released  from  the  .Sharon  Steel 
Superfund  Site,  Midvale.  Utah.  The 
Concept  Plan  details  the  primary  steps 
toward  achievement  of  restoration  as — 
(1)  definition  of  restoration  targets  in 
terms  of  species  and  habitats,  (2) 
development  of  criteria  for  identifying 
and  ranking  projects.  (3)  identification 
of  restoration  tools  and  solicitation  of 
cooperative  project  proposals,  (4) 
identification  and  ranking  of  restoration 
project  proposals.  (5)  implementation  of 
selected  project(s),  and  (6)  long-term 
monitoring. 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  31, 1995. 
ADDRESSES:  Requests  for  copies  of  the 
Concept  Plan  may  be  made  to  U.S.  Fish 
and  Wildlife  Service,  Salt  Lake  City 
Field  Office,  Lincoln  Plaza,  145  East 
1300  South,  Suite  404.  Salt  Lake  City, 
Utah  84115. 

Written  comments  or  materials 
regarding  the  Concept  Plan  should  be 
sent  to  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Williams.  Assistant  Field 
Supervisor,  or  Brandt  Gutermuth, 
Environmental  Contaminants  Program, 
at  the  above  Salt  Lake  City  Field  Office 
address  (telephone  801/524-5001). 

SUPPLEMENTARY  INFORMATION: 

Background 

A  $2.3  million  damage  settlement  was 
awarded  to  the  U.S.  Department  of  the 
Interior  (EKDI)  in  compensation  for 
injuries  to  federal  protected  trust 
resources  along  the  Jordan  River.  Utah, 
caused  by  Sharon  Steel  and  Midvale 
Slag  Superfund  sites.  Under  Federal 
law,  these  trust  resources  are 
specifically  protected  on  behalf  of  the 
public  and  include  migratory  birds,  as 
well  as  threatened  and  endangered 
species  and  their  habitats. 


Consequently,  Sharon  Steel  damage 
settlement  money  must  be  used  to 
restore,  replace  or  acquire  the 
equivalent  of  the  trust  resources  injured 
on  site  and  by  contaminants  from  the 
site. 

The  DOI  and  the  State  of  Utah  signed 
a  Memorandum  of  Understanding 
(MOU)  July  11, 1991,  to  cooperate  as 
trustees  in  planning  and  implementing 
resource  restoration  with  Sharon  Steel 
settlement  money.  The  MOU  establishes 
a  Trustee  Committee  consisting  of 
representatives  from  EKDI  and  the  State 
of  Utah  to  plan  and  direct  restoration 
activities. 

The  Trustee  Committee  outlined  the 
following  project  goals:  (1)  To  restore, 
replace,  enhance,  or  acquire  appropriate 
natural,  functioning  habitats  along  the 
Jordan  River  corridor  for  the  benefit  of 
identified  trust  resources;  (2)  to  ensure 
that  funds  are  utilized  to  provide 
maximum  benefits  for  trust  resources; 
and  (3)  to  ensure  the  provision  of 
benefits  to  trust  resources  in  perpetuity. 
Restoration  alternatives  to  meet  these 
goals  are  identified.  These  alternatives 
included  (a)  no-action  or  natural 
recovery,  (b)  restoration  on  the  Sharon 
Steel/Midvale  Slag  sites,  and  (c)  Jordan 
River  corridor  replacement/ 
enhancement  of  habitat  for  trust 
resources.  Because  of  its  protective  and 
relatively  cost  effective  nature, 
replacement/enhancement  of  resources 
in  the  Jordan  River  corridor  was  chosen 
as  the  preferred  alternative  for 
ienhancement  of  wetland  and  riparian 
migratory  bird  habitats. 

The  primary  steps  toward 
achievement  of  project  restoration  goals 
were  subsequently  identified  as  (1) 
definition  of  restoration  targets  in  terms 
of  species  and  habitats.  (2)  development 
of  criteria  for  ranking  and  selecting 
projects,  (3)  identification  of  restoration 
tools  or  activities  and  solicitation  of 
cooperative  project  proposals,  (4) 
ranking  and  selection  of  specific 
restoration  projects  (cooperative 
proposals)  and/or  sites,  (5) 
implementation  of  selected  project(s), 
and  (6)  monitoring  of  the  project(s)  to 
ensure  long-term  viability. 

The  Sharon  Steel  Damage  Settlement 
Restoration  Plan:  A  Concept  Document 
(Concept  Plan)  was  subsequently 
drafted  to  lend  guidance  in  the  process 
and  to  establish  sideboards  to  guide 
Jordan  River  restoration.  The  Concept 
Plan  proposes  to  accomplish  trust 
resources  restoration  by  selecting  and 
funding  cooperative  projects  that  will  be 
implemented  in  partnership  with  State 
or  Federal  agencies,  county  or  local 
governments,  or  nonprofit 
organizations.  Close  cooperation  among 
all  programs  in  the  Jordan  River  corridor 


(e.g.,  Central  Utah  Project,  Jordan  River 
Parkway  plans,  Jordan  River  Subbasin 
Watershed  Management  Council,  etc.) 
will  ensure  cost-effective  expenditure  of 
public  funds,  increase  success  of  all 
programs,  and  provide  maximum 
benefits  to  the  Jordan  River  ecosystem. 
Specific  restoration  project  proposals 
will  be  identified,  reviewed,  and  ranked 
according  to  the  following  13  defined 
ranking  criteria: 

1 .  Restoration  of  Trust  Resources 

2.  Location  of  Restoration  Project(s) 

3.  Ownership/Management 

4.  Surrounding  Land  Use 

5.  Size  of  Individual  Projects 

6.  Restoration  Longevity 
.  7.  Project  Cost/Benefits 

8.  Project  Hazards — Attractive  Nuisance 

Issues 

9.  Cooperative  Projects 

10.  Natural  Recovery  Potential 

11.  Annual  Maintenance  Requirements 

12.  Compliance  with  Applicable  Laws 

and  Regulations 

13.  Other  associated  ranking  factors: 
Threat  of  additional  trust  resource 

loss 

Public  Health  and  Safety 

Community  Acceptance 

The  highest-ranked  projects  will  be 
referred  to  the  trustee  committee  for 
final  review  and  selection  for 
implementation.  Ultimately,  a 
restoration  plan,  which  includes 
selected  cooperative  projects  for 
implementation,  will  be  developed.  A 
National  Environmental  Policy  Act 
(NEPA)  environmental  assessment  (EA) 
will  be  prepared  which  addresses  the 
cumulative  potential  enviromnental 
impact  of  all  funded  Sharon  Steel 
restoration  projects.  Public  review  of  the 
concept  and  restoration  plans  and  input 
on  NEPA  issues  will  be  solicited 
through  the  Federal  Register  and 
scoping  meetings.  Public  review  of  the 
Final  Concept  Plan  and  accompanying 
request  for  project  proposals  will  be 
solicited  through  local  notices. 
Cooperators  will  work  together  with  the 
Fish  and  Wildlife  Service  (Ser\ice)  and 
the  State  of  Utah  to  implement  projects. 

Management  in  perpetuity  for  wildlife 
will  be  ensured  by  Concept  Plan 
stipulations  which  require  land/wildlife 
management  plans  for  each  project 
proposal  and  deed  restrictions,  which 
stipulate  future  land  uses  and  return  of 
lands  to  DOI  if  cooperative  agreements 
and  management  plan  objectives  are  not 
upheld.  Monitoring  of  sites  will  be 
performed  by  the  Service  to  document 
project  program,  to  ensure  compliance 
with  management  objectives  and  deed 
restrictions,  and  to  measure  timely 
success  in  the  restoration  of  trust 
resources. 


JMI 


Interested  members  of  the  public  are 
invited  to  review  and  comment  on  the 
Concept  Plan.  In  Utah,  copies  are 
available  for  review  at  the  U.S.  Fish  and 
Wildlife  Service's  Ecological  Services 
Office  in  Salt  Lake  City  (see  ADDRESSES 
section),  the  Utah  Department  of 
Environmental  Quality,  Division  of 
Environmental  Response  and 
Remediation  (168  North  1950  West.  Salt 
Lake  City),  and  the  Saft  Lake  City 
Library.  The  Service  also  is  soliciting 
input  regarding  the  timeframe  for 
preparing  and  submitting  project 
proposals  once  the  Concept  Plan  is 
finalized  and  a  request  for  proposals  has 
been  advertised. 

A  public  informational  meeting  will 
be  held  to  explain  the  Concept  Plan  and 
to  answer  questions.  The  meeting  will 
be  held  in  the  Commission  Chambers,  at 
the  Salt  Lake  County  Government 
Center— South  Building,  2001  South 
State  Street.  Salt  Lake  City.  Utah,  on 
Wednesday.  March  8,  1995.  at  7:30  p.m. 
All  WTitten  and  public  meeting 
comments  will  be  considered  and 
addressed  in  the  final  Concept  Plan. 

Dated:  January- 18. 1995. 
Terry  T.  Terrell. 
Deputy  Regional  Director. 
IFR  Doc.  95-1706  Filed  1-23-95:  8:-15  am) 
BILUNG  COOE  4310-65-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Announcement  of  Draft  Interim 
Guidelines  for  Fiscal  Year  1996  Title  II 
Development  Project  Proposals 

Pursuant  to  the  Agricultural  Trade 
and  Development  Act  of  1990,  notice  is 
hereby  given  that  the  draft  Interim 
Guidelines  for  Fiscal  Year  1996  (FY  96) 
Public  Law  480  Title  II  Development 
Project  Proposals  are  being  made 
available  to  interested  parties  for  the 
required  thirty  (30)  day  comment 
period. 

Individuals  who  wish  to  review  and 
comment  on  the  draft  guidelines  should 
contact:  Office  of  Food  for  Peace,  room 
323.  SA-8.  Agency  for  International 
Development.  Washington.  DC  20523- 
0809.  Contact  person:  Sheila  Rovston. 
(703) 841-2707. 

The  thirty  day  comment  period  will' 
begin  on  the  date  that  this 
announcement  is  published  in  the 
Federal  Register. 


Dated:  Januar>' 13, 1995. 
H.  Robert  Kramer. 

Director.  Office  of  Food  for  Peace.  Buir-au 
for  Humanitarian  Response. 
IFR  Doc.  95-1688  Filed  1-23-95:  8:45  ami 
BILLING  COOE  6116-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32652] 

Chicago  SouthShore  &  South  Bend 
Railroad— Trackage  Rights 
Exemption— Norfolk  and  Western 
Railway  Co. 

Norfolk  and  Western  Railway 
Company  (NW)  has  agreed  to  amend  the 
overhead  trackage  rights  granted  to 
Chicago  SouthShore  &  South  Bend 
Railroad  (CSS),  in  Chicago  SouthShore 
6-  South  Bend  Railroad — Trackage 
Rights  Exemption — Norfolk  and  Western 
Railway  Companv.  Finance  Docket  No. 
32392  (ICC  served  Nov.  15.  1993).  The 
trackage  extends  over  a  portion  of  N'W's 
line  as  follows:  beginning  at  a  point  on 
NW's  trackage  from  the  connection 
between  the  tracks  of  CSS  and  N'W  in 
the  vicinity  of  124th  Street  near 
Kensington,  to  the  connection  between 
NW  and  the  Illinois  International  Port 
District  (Port),  near  130th  Street,  in 
Chicago.  IL.  a  total  distance  of 
approximately  2  miles.' 

The  amended  transaction  was 
scheduled  to  become  effective  Januan,- 
11,1995. 

This  notice  is  filed  under  49  CFR 
1 180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ob  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Jo  A. 
DeRoche.  1350  New  York  Ave.,  NW.. 
Suite  800,  Washington,  DC  20005-4797. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Rv.  Co.— Trackage  Rights— BS'.  354 
I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Opprafp,  360  I.C.C.  653  (1980). 

Decided:  January  17. 1995. 


'  The  amended  trackj(;e  agreement  will  remove 
restrictions  concerning  commodities  and  service  to 
(.ustomc.-s  located  within  the  limits  of  the  Port. 
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By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

|FR  Doc.  95-1719  Filed  1-23-95:  8:45  am) 
BILUNG  CODE  703S-O1-P 


DEPARTMENT  OF  JUSTICE 

Agency  Information  Collection 
Activities  Under  the  Office  of 
Management  and  Budget  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
E)epartment  sponsoring  the  collection. 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract: 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/ or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 
Clearance,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR,  Washington,  DC  20530. 


Extension  of  a  Currently  Approved 
Collection 

(1)  Analysis  of  Law  Enforcement 
Officers  Killed  and  Assaulted. 

(2)  1-728.  Federal  Bureau  of 
Investigation,  United  States  Department 
of  Justice. 

(3)  Primary  =  State,  Local  or  Tribal 
Government,  Others  =  None.  Instant 
revised  Form  1-705  is  used  to  facilitate 
the  collection  of  data  in  compfiance 
with  a  Presidential  Directive,  issued 
June  3, 1971,  mandating  the  collection 
and  publication  of  data  relating  to  the 
analysis  of  law  enforcement  officers 
killed  or  assaulted. 

(4)  132  annual  respondents  at  .5  hours 
per  response. 

(5)  4,226  annual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  January  18, 1995. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

|FR  Doc.  95-1710  Filed  1-23-95;  8:45  am) 

BILUNG  CODE  4410-02-M 


Agency  Information  Collection 
Activities  Under  the  Office  of 
Management  and  Budget  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 

(3)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(4)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(5)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(6)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 


395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  ft'om 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory-  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division  Suite  850, 
WCTR.  Washington,  DC  20530. 

Extension  of  a  Currently  Approved 
Collection 

(1)  Law  Enforcement  Officers  Killed 
and  Assaulted. 

(2)  1-705.  Federal  Bureau  of 
Investigation,  United  States  Department 
of  Justice. 

(3)  Primary  =  State,  Local  or  Tribal 
Government,  Others  =  None.  Instant 
Form  1-705  is  used  to  facilitate  the 
collection  of  data  in  compliance  with  a 
Presidential  Directive,  issued  June  3, 
1971,  mandating  the  collection  and 
publication  of  data  relating  to  law 
enforcement  officers  killed  or  assaulted. 

(4)  71,794  annual  respondents  at  .15 
hours  per  response. 

(5)  14,358  aimual  burden  hours. 

(6)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  January  18, 1995. 
Rol>ert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  95-1711  Filed  1-23-95:  8:45  am) 

BILUNG  CODE  4410-02-M 


Foreign  Claims  Settlement 
Commission 

Claims  Against  Islamic  Republic  of 
Iran;  Request  for  Current  Addresses 

agency:  Foreign  Claims  Settlement 
Commission  of  the  United  States, 
Justice. 
ACTION:  Notice. 

SUMMARY:  The  persons  listed  at  the  end 
of  this  notice  have  claims  pending 
against  the  Islamic  Republic  of  Iran 
which  are  before  the  Foreign  Claims 
Settlement  Commission  (FCSC)  for 
adjudication  as  authorized  under  Title  V 
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of  [  le  Foreign  Relations  Autliorization 
Act,  Fiscal  Years  1986  and  1987  (Pub.L. 
99-93.  approved  August  16.  1985.  99 
St^i  437  (50  U.S.C.  1701  note):  the  "Iran 
Clii  ms  Act"),  and  the  Settlement 
Af^ement  in  Claims  of  Less  than 
S2W.000,  Case  No.  86  and  Case  Nn. 
BJH.  Award  No.  483  (1990);  the 
"Siittlement  Agreement").  However, 
those  persons  have  failed  to  inform  the 
FCSC  of  their  current  addresses.  The 
claims  of  the  per.sons  lis-tod  below  will 
be  dismissed  by  the  FCSC.  unless 
current  addresses  are  provided  to  the 
FCSC  by  February  23,  1995. 
DATES:  The  deadline  for  providing  an 
uptlated  address  is  February  23, 1995. 
Send  the  updated  address  to  the  person 
named  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

FOR  FURTHER  INFORPyWTION  CONTACT: 
David  E.  Bradley,  Chief  Counsel. 
Foreign  Claims  Settlement  Commission 
of  the  United  States.  600  E  Street,  N.W., 
Room  6002,  Washington.  DC  20579, 
(202)  616-6975,  FAX  (202)  616-6993. 
Darid  E.  Bradley. 
Chif^f  Counsel. 


Name  and  last  known  address 
of  claimant 


Charles  J.  Carlson.  2725  Van 
Court,  Snellviile,  GA  30278. 

Arttior  A.  Hall.  P.O.  Box 
90252,Long  Beach,  GA  90809. 

Joe  K  Blatock.7220  Deane  HiH 
Dr.,Knoxwille,TN  37919. 


Claim  No. 


IR-2964 
IR-0814 
IR-1007 


jFR  Doc.  95-1670  Filed  1-23-95:  8:45  ami 

BILUNG  CODE  4410-01-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

National  Advisory  Committee  on 
Occupational  Safety  and  Health;  Full 
Committee  Meeting 

Notice  is  hereby  given  that  the 
National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NACOSH).  established  under  section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
of  the  Act,  will  meet  on  February  14- 
15.  1995,  in  Room  N3437  A-D  of  the 
Department  of  Labor  Building  located  at 
200  Constitution  Avenue  NW. 
Washington,  DC.  The  meeting  is  open  to 
the  public  and  will  begin  at  8:30  a.m. 
each  day  lasting  until  12:30  p.m.  on 
February  14  and  4  p.m.  on  February  15. 


Agenda  items  will  include  overviews 
of  activities  of  both  the  Occupational 
.Safety  and  Health  Administration 
(OSHA)  and  the  National  Institute  for 
Safety  and  Health  (NIOSH).  as  well  as 
reports  from  two  workgroups. 
Pres«intations  will  also  be  made  on  the 
following  subjects:  Focused  Inspections 
in  General  Industry.  Needs  and  Plans  for 
Outreach  Activities.  NIOSH  Document 
Development  and  Dissemination. 
Environmental  Justice  and  the  OSH.^ 
related  activities  of  the  Bureau  of  Labor 
Statistics. 

Written  data,  views  or  comments  for 
consideration  by  the  committee  may  be 
submitted,  prfferably  with  20  copies,  to 
Joanne  GoodcU  at  the  address  provided 
below.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting. 

Anyone  wishing  to  make  an  oral 
presentation  should  notify  Joanne 
Goodell  before  the  meeting.  The  request 
should  state  the  amount  of  time  desired, 
the  capacity  in  which  the  person  will 
appear  and  a  brief  outline  of  the  content 
of  the  presentation.  Persons  who  request 
the  opportunity  to  address  the  Advisorv 
Committee  may  be  allowed  to  speak,  to 
the  extent  time  permits,  at  the  discretion 
of  the  Chair  of  the  Advisory  Committee. 
Individuals  with  disabilities  who  need 
special  acxommodations  should  contact 
Tom  Hall  by  Februarv-  5  at  the  address 
indicated  below. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection 
through  Tom  Hall,  Division  of 
Consumer  Affairs,  Room  N-3647.  200 
Constitution  Avenue  NW..  Washington. 
DC  20210.  telephone  202-219-8615. 

For  additional  information  contact: 
Joanne  Goodell,  Directorate  of  Policy. 
Occupational  Safety  and  Health 
Administration,  Room  N-3641,  200 
Constitution  .Avenue  NW.,  Washington. 
D.C.  20210,  telephone  202-219-8021. 

Signed  at  Washington,  DC  this  18th  day  of 
|anuar>-.  1995. 

Joseph  A.  Dear. 

Assistant  Secretan-  of  Labor. 

IFR  Doc.  95-1764  Filed  1-23-95:  8:45  ami 

BILLING  COOE  45ia-2S-M 


LIBRARY  OF  CONGRESS 

Copyright  Office 
[Docket  No.  RM  94-4] 

Cable  Compulsory  License:  Specialty 
Station  List 

AGENCY:  Copyright  Office.  Library  of 
Congress. 


ACTION:  Request  for  information. 

SUMMARY:  The  Copyriglit  Office  is 
compiling  a  new  specialty  station  list  to 
identify  commercial  broadcast 
television  stations  that  claim  to  qualify 
as  specialty  stations  for  purposes  of  th« 
former  distant  signal  carriage  rules  of 
the  Federal  Communications 
Commission  (FCC).  We  publishetl  a  list 
in  1990.  and  at  that  time  we  stated  that 
we  would  revise  the  specialty  staiion 
list  at  approximately  three  vear 
intervals.  We  are  now  in  the  prnct-ss  of 
updating  the  list,  and  request  all 
interested  television  broadcast  st.iiions 
that  qualify  as  specialty  station^ 
including  those  that  previously  fil.?d 
affidavit*,  to  submit  sworn  affidavits  to 
us  stating  that  the  programming  of  their 
stations  satisfies  certain  former  FCC 
requirements. 

EFFECTIVE  DATE:  Affidavits  should  be 
received  on  or  before  March  27,  1995. 
ADDRESSES:  BY  MAIL:  Copvright  GC/ 
I&R.  P.O.  Bo.x  70400.  Southwest  Stdtion, 
Washington.  DC  20024.  BY  HA.ND: 
Office  of  the  General  Counsel.  U.S. 
Copyright  Office,  James  Madison 
Memorial  Building.  Room  407.  First  and 
Independence  Avenue.  SE.. 
Washington,  DC  20540 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger,  Acting  Q^nnral 
Counsel.  Copyright  GCI&R,  P.O.  Box 
70400,  Southwest  Station.  Washington, 
DC  20024.  Telephone:  (202)  707-8380. 
Telefax:  (202)  707-8366. 
SUPPLEMENTARY  INFORMATION:  Specially 
station  status  is  significant  in  tht; 
administration  of  the  cable  compulsorv 
license.  17  USC  111.  The  licensing 
system  indirectly  allows  a  cable 
operator  to  carry  the  signal  of  a 
television  station  classified  as  a 
specialty  station  under  the  FCCs 
regulations  in  effect  on  June  24.  Iw81,  at 
the  relevant  non-3. 75%  royalty  rate  for 
■pennitted"  signals.  See  49  FR  14')44. 
14951  (April  16.  1984).  Although 
specialty  station  status  is  determined  bv 
reference  to  former  FCC  regulations 
foimd  at  47  CFR  76.5(kk)(1981).i  the 
FCC  no  longer  determines  whether  . 
station  qualifies  as  a  specialtv  station. 
The  la.st  time  the  FCC  identified 
specialty  stations  was  in  1976.  In  nH7 
the  Copyright  Office  was  asked  to 
update  the  list  since  the  television 
industrv-  had  changed  a  great  deal  since 
the  FCC  compiled  the  1976  list. 
Following  the  receipt  of  comments,  we 


'  Thp  FCC  dt>fifi«d  a  specially  sUtiori  ,.j  > 
(ommiTcid!  television  brtwdtas!  station  ffi.*' 
gKoerii'.y  carries  lojeign-ldngu^ije  '•eligious,  d.nu  •• 
auromalPti  programming  in  one-ti'.ird  ot  I.^c  nour» 
of  an  average  broadcast  vvesk  and  one-t.hird  of 
weel.ly  prinie-tinw  hours."  47  CFR  76.5  kk)  i  !•«; 
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adopted  a  procedure  for  compiling  a 
new  list  of  specialty  stations. 

The  Copyright  Office  compiled  and 
published  its  first  specialty  station  list, 
together  with  an  announcement  of  our 
intention  to  update  the  list 
approximately  every  three  years  in  order 
to  maintain  as  current  a  list  as  possible. 

55  FR  40021  (October  1,  1990).  A  list  of 
stations  that  filed  too  late  to  be  included 
on  the  1990  list  was  published  in  1991. 

56  FR  26165  (June  6, 1991)  This  list  of 
stations  was  not  per  se  a  list  of 
additional  specialty  stations,  but  did  list 
the  stations  that  represented  themselves 
as  me(?ting  the  standards  required  to  l)e 
carried  by  cable  systems  at  specialty 
station  rates.  Since  then,  we  have 
accepted  sworn  affidavits  from 
broadcast  stations  that  claim  specialty 
station  status  and  have  kept  them  on 
file.  Licensing  examiners  have  not 
questioned  cable  systems'  claims  that 
they  carry  any  of  these  distant  broadcast 
stations  as  specialty  stations. 

Stations  filing  affidavits  with  us  will 
be  listed  in  a  notice  in  the  Federal 
Register  in  which  we  solicit  public 
comments  as  to  the  eligibility  of  these 
stations  as  specialty  stations.  We  will 
not  verify  the  specialty  station  status  of 
particular  stations  that  file  affidavits 
with  us.  but  we  will  publish  a  final 
annotated  list  of  specialty  stations  that 
includes  references  to  any  objections 
filed  to  stations'  claims.  The  effective 
date  of  the  final  annotated  list  will 
coincide  with  the  beginning  of  the 
accounting  period  that  starts  after  the 
final  list  is  published  in  the  Federal 
Register.  This  will  allow  cable  systems 
time  to  modify  their  channel  line-ups 
should  they  discover  that  the  status  of 
a  given  station  has  changed. 

We  will  operate  under  this  final  list 
as  we  did  under  the  first  specialty 
station  list.  Copyright  Office  licensing 
examiners  will  refer  to  the  final 
annotated  list  in  examining  cable 
systems'  claims  on  their  statements  of 
account  that  particular  stations  are 
specialty  stations.  If  a  cable  system 
claims  specialty  station  status  for  a 
-station  not  on  the  final  annotated  list, 
the  examiner  will  check  to  determine 
whether  the  station  has  filed  an  affidavit 
since  publication  of  the  list.  Affidavits 
received  in  this  manner  ;vill  be  accepted 
with  the  understanding  that  those 
stations  will  resubmit  affidavits  when 
the  Office  next  formally  updates  the 
specialty  station  list. 

When  we  first  revised  the  specialty 
station  list  in  1990,  we  decided  that  a 
television  broadcast  station's  "current 
programming  content"  (content 
guaranteed  to  have  been  carried  over  the 
previous  12  months)  should  dictate 
whether  the  station  qualifies  as  a 


specialty  station.  This  requirement  was 
intended  to  discourage  broadcast 
stations  from  changing  their  formats  at 
any  given  time  simply  to  qualify  as 
specialty  stations.  We  have  not. 
however,  seen  evidence  that  stations 
change  formats  to  qualify  as  spct:ialty 
stations  for  copyright  purposes.  Instead 
we  believe  that  in  certain  instances  a 
station  may  be  hampered  by  the  12- 
month  requirement.  For  e.xample,  a 
station  that  went  on  the  air  less  than  12 
months  ago  may  not  be  able  to  gain 
carriage  on  a  distant  cable  system  as  a 
specialty  station  even  though  its 
programming  would  meet  former  FCC 
specialty  station  standards. 

It  is  not  our  intention  to  create  any 
hardships  for  broadcasters,  cable 
systems,  or  television  viewers.  We  are, 
therefore,  eliminating  the  12-month 
requirement.  As  of  the  date  of  this 
publication,  any  station  that  has  carried 
specialty  station  programming  since 
July  1, 1994,  and  that  continues  to  carry 
sufficient  programming  may  qualify  as  a 
specialty  station. 

We  now  request  that  the  owner,  or  a 
valid  agent  of  the  owner,  of  any  eligible 
television  broadcast  station  submit  an 
affidavit  to  the  Copyright  Office  stating 
that  he  or  she  believes  that  the  station 
qualifies  as  a  specialty  station  under  47 
CFR  76.5(kk)  (1981),  the  FCC's  former 
rule  defining  "specialty  station."  The 
affidavit  must  be  certified  by  the  owner 
or  an  official  representing  the  owner. 
Affidavits  are  due  within  60  days  of  this 
publication.  There  is  no  particular 
format  for  the  affidavit;  however,  the 
affidavit  must  confirm  that  the  station 
owner  believes  that  the  station  qualifies 
as  a  specialty  station  under  the  former 
FCC  rules. 

Following  the  60  day  period  for 
submission  of  affidavits,  we  will 
compile  and  publish  in  the  Federal 
Register  a  list  of  the  stations  that  filed 
affidavits.  At  the  same  time,  we  will 
solicit  views  from  any  interested  party 
as  to  whether  or  not  particular  stations 
on  the  list  qualify  as  specialty  stations. 
We  will  then  publish  in  the  Federal 
Register  a  list  of  specialty  stations  that 
notes  any  public  objections  to  a  station's 
claim.  Copyright  Office  Licensing 
Examiners  will  refer  to  the  final 
annotated  list  when  examining  cable 
systems'  claims  on  their  Statements  of 
Account  that  particular  stations  arc 
specialty  stations. 

Dated:  January  17, 1995. 
Marybeth  Peters, 
Regis  ter  of  Copyrigh  ts . 
IFR  Doc.  95-1683  Filed  1-23-95;  8:45  ami 
BILLING  CODE  1410-31-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Pacific  Technology  Federal  Credit 
Union;  Public  Hearing 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Notice  of  public  hearing. 

summary:  The  NCUA  Board  is  holding 
a  public  hearing  to  seek  testimony  on 
the  proposed  merger  of  Patelco  Credit 
Union  of  San  Francisco  into  First  ■ 
Technology  Federal  Credit  Union  of 
Beaverton,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
National  Credit  Union  Administration, 
1775  Duke  Street,  Alexandria,  Virginia 
22314-3428,  (703)  518-6304.  Submit 
written  statements  or  requests  to  present 
oral  testimony  either  by  mail  at  this 
address  or  by  FAX  at  (703)  518-6319. 
SUPPLEMENTARY  INFORMATION:  An 
application  has  been  filed  with  the 
NCUA  Board  by  Patelco  Credit  Union,  a 
federally-insured  credit  union  chartered 
by  the  state  of  California  with  assets  of 
$953  million,  to  merge  into  First 
Technology  Federal  Credit  Union,  a 
federally  chartered  credit  union  with 
assets  of  $258  million.  The  resultant 
continuing  credit  union  will  be  a 
federally  chartered  credit  union  named 
Pacific  Technology  Federal  Credit 
Union  with  its  main  office  in  Bellevun. 
Washington,  two  branch  offices  in 
Washington,  five  in  Oregon  and  34  in 
California. 

The  Board  must  review  the  merger  in 
accordance  with  the  standards  set  forth 
in  Section  205(c)  of  the  Federal  Credit 
Union  Act.  12  U.S.C.  1785(c).  In 
addition,  section  120(a)  of  the  Federal 
Credit  Union  Act  charges  the  Board 
with  the  responsibility  to  prescribe  rules 
and  regulations  affecting  mergers.  12 
U.S.C.  1766(a).  Further,  the  Board  has 
asked  the  applicants  to  address 
questions  related  to  policy  issues  raised 
by  mergers  of  large  healthy  credit 
unions. 

In  order  to  review  the  standards  and 
issues  as  they  apply  to  the  proposed 
merger,  the  Board  has  decided  to 
request  public  comment  and  testimony. 
While  this  hearing  is  of  immediate 
importance  to  this  particular  merger,  it 
has  also  been  suggested  that  a  decision 
on  this  matter  has  wide-spread 
implications  and  is.  in  fact,  an  issue  of 
national  scope  and  importance. 
Concerns  have  been  raised  with  respect 
to  the  economic  impact  the  merger 
would  have  on  other  credit  unions,  as 
well  as  the  effect  the  merger  would  have 
on  the  continued  ability  of  credit  unions 
to  operate  as  a  cooperative  movement. 


Concerns  have  also  been  expressed 
related  to  the  effects  of  consolidating 
large  credit  unions  and  the  potential 
harm  such  an  unlimited  agglomeration 
of  credit  union  assets  could  have  on  the 
National  Credit  Union  Share  Insurance 
Fund  and  the  credit  union  system.  The 
Board  welcomes  views  and  comments 
on  ahy  issues  related  to  this  proposed 
merger. 

Public  Hearing 

Date:  February  14.  1995. 

Tiine:  9  a.m. 

Place:  Filene  Board  Room.  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  VA  22314. 

Public  participation:  The  hearing  is 
open  to  the  public.  Members  of  the 
public  who  wish  to  make  oral 
statements  pertaining  to  the  proposed 
merger  should  contact  the  Secretary  of 
the  Board  at  the  address  or  fax 
telephone  number  listed  above.  Oral 
stateanents  will  be  limited  to  five 
minutes.  Requests  to  make  oral 
statesments  must  be  received  by 
February  3. 1995.  and  should  be 
accompanied  by  a  brief  statement  of 
issues  or  subjects  to  be  addressed. 
Depending  on  the  number  of  requests, 
the  Board  reserves  the  right  to  select 
witnesses.  Every  effort  will  be  made  to 
receive  a  broad  range  of  views.  Written 
statements,  whether  in  addition  to  or  in 
lieu  of  oral  statements,  must  be  filed  by 
submitting  ten  (10)  copies  to  the 
Secretary  of  the  Board  and  must  be 
received  by  February  10,  1995. 

Copies  of  the  proposed  merging  credit 
union's  board  resolutions  and  the 
proposed  continuing  credit  union's  field 
of  membership  are  available  for 
inspection  by  appointment  at  NCUA 
Central  Office,  Office  of  General 
Counsel  Law  Library,  1775  Duke  Street, 
Alexandria,  VA  22314-3428  (703-518- 
6540)  and  NCUA,  Region  VI,  2300 
Cla>'ton  Road,  Suite  1350,  Concord,  CA 
94520  (510-825-6125)  or  may  be 
purchased  from  the  NCUA  FOIA  Officer 
located  at  NCUA's  Central  Office  at  a 
cost  of  $10  per  copy.  Written  statements 
submitted  prior  to  the  hearing  will  be 
available  for  inspection  at  NCUA 
Central  Office,  Office  of  General 
Counsel  Law  Library. 

Dated:  January  17, 1995. 
Becky  Baker. 
Secretary  of  the  Board. 
|FR  Doc.  93-1582  Filed  1-23-95:  8:45  ami 
BILLING  CODE  7$35-01-M 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Arts  in  Education  Advisory  Panel; 
Notice  of  Meeting 

Pursuant  to  section  lG(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  .Arts 
in  Education  Advisory  Panel 
(Partnership  Grants  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  February  15-17,  1995.  The 
panel  will  meet  from  9:00  a.m.  to  6:00 
p.m.  on  February  15;  from  8:00  a.m.  to 
6:30  p.m.  on  February  16;  and  from  9:00 
a.m.  to  2:30  p.m.  on  February-  17  in 
Room  714,  at  the  Nancy  Hanks  Center. 
1100  Permsylvania  Avenue.  N.W., 
Washington.  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  f;om  9:00  a.m.  to  12:00 
p.m.  on  February  15  for  welcome  and 
introductions,  ajmouncements.  contract 
and  travel  information,  ajid  panelist 
orientation  and  on  February  17.  from 
11:30  a.m.  to  12:30  p.m.  for  a  policy 
discussion. 

Remaining  portions  of  this  meetings 
from  12:00  p.m.  to  6:00  p.m.  on 
February  15;  from  8:00  a.m.  to  6:30  p.m. 
on  February  16;  and  from  9:00  a.m.  to 
11:30  p.m.  and  1:30  p.m.  to  2:30  p.m.  on 
February- 17  are  for  the  purpose  of  panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panels  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW..  Washington 
D.C,  20506,  202/682-5532,  TYY  202/ 
682-5496,  at  least  7  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meting  can  be  obtained  from  Ms. 
Yvorme  M.  Sabine,  Committee 
Management  Officer,  National 


Endowment  for  the  .Arts.  Washington. 
DC.  20506.  or  call  202/682-543:1. 

Dated:  January- 18. 1995. 
Yvonne  M.  Sabine, 

Director.  Office  of  Council  and  Panel 
Operations.  Xational  Endowment  for  the  .\rt^ 
IFR  DcK  .  q'i-irn4  Filed  1-23-95:  8:45  ami 
BILLING  CODE  7S37-01-M 


Expansion  Arts  Advisory  Panel;  Notice 
of  Meeting 

Pursuant  to  section  10(a)(2)  of  thu 
Federal  Advisory  Committee  .Act  (Public 
Law  92-463),  as  amended,  notice  is 
horeby  given  that  a  meeting  of  the 
Expansion  Arts  Advisory  Panel  (Theater 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  February  21-24. 
1995.  The  panel  will  meet  from  9:15 
a.m.  to  6:00  p.m.  on  February  21.  n  00 
a.m.  to  6:00  p.m.  on  February  2j-ZS  and 
from  9:00  a.m.  to  4:30  p.m.  on  Fubl-uarv 
24  in  Room  730,  at  the  Nancy  Hanks 
Center.  1100  Pennsylvania  .Avenue  NW.. 
Washington.  DC.  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9:00  a.m.  to  10:30 
a.m.  on  Februar>'  21  for  opening  remarks 
and  a  general  overview  and  on  Februarv 
24  from  3:00  p.m.  to  4:30  p.m..  for  a 
policy  discussion. 

The  remaining  portions  of  this 
meeting  from  10:30  a.m.  to  6:00  p.m.  on 
Februan,-  21;  from  9:00  a.m.  to  6:00  p.m. 
on  February  22-23;  and  from  9:00  a.m. 
to  3:00  p.m.  on  February  24  are  for  the 
purpose  of  panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8. 1994,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
Section  552b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  ad\nsory'  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

if  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  N.W.. 
Washington  D.C.  20506,  202/682-5532, 
TYY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 
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Further  information  with  reference  to 
this  meeting  can  be  obtained  h°om  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
D.C.,  20506,  or  call  202/682-5433. 

Dated:  January  18. 1995. 
Yvonne  M.  Sabine, 

Director,  Office  of  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts. 
|FR  Doc.  95-1705  Filed  1-23-95:  8:45  ami 
BILLING  CODE  7537-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Electrical 
and  Communication  Systems. 

Date  and  Time:  February  3, 1995/8:30 
a.m.-5:00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Room  380,  Arlington, 
Virginia  22230. 

Contact  Person:  Dr.  Deborah  Crawford, 
Program  Director.  Solid  State  and 
Microstructures,  Division  of  Electrical  and 
Communications  Systems  Room  675. 
National  Science  Foundation.  4201  Wilson 
Blvd..  Arlington,  VA  22230. 

Telephone:  (703)  306-1339. 

Type  of  Meeting:  Closed. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
applications  of  Research  Equipment  (REG) 
research  pro{X)sal  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  conHdential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
prop)osals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  18, 1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  95-1692  Filed  1-23-95;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Draft  Supplemental  Environmental 
Statement 

AGENCY:  Nuclear  Regulatory 
Commission. 


ACTION:  Extension  of  public  comment 
period. 

SUMMARY:  On  December  9,  1994,  the 
Nuclear  Regulatory  Commission  issued 
a  notice  of  availability  for  the  Draft 
Supplement  (NUREG-0498, 
Supplement  1)  to  the  Final 
Environmental  Statement  related  to  the 
operation  of  Watts  Bar  Nuclear  Plant 
Units  1  and  2  (59  FR  63832).  The 
Environmental  Protection  Agency  also 
noticed  the  availability  of  the  draft 
supplement  on  December  9,  1994  (59  FR 
63791).  Interested  members  of  the 
public  were  requested  to  submit  their 
comments  by  January  30,  1995.  During 
a  January  10,  1995,  public  meeting  on 
the  draft  supplement,  members  of  the 
public  cited  the  extensive  technical 
content  of  the  document  as  the  primary 
reason  why  additional  timp  is  needed  to 
provide  comments.  After  considering 
the  public  concerns,  the  Nuclear 
Regulatory  Commission  has  decided  to 
extend  the  comment  period  by  an 
additional  15  days. 

DATES:  The  comment  period  is  extended 
to  February  14, 1995.  Interested  parties 
are  invited  to  submit  comments. 

ADDRESSES:  Written  comments  may  be 
submitted  by  mail  to  the  Rules  Review 
and  Directives  Branch,  Division  of 
Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Written  comments  also  may  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  1145  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays. 

Single  copies  of  the  draft  supplement 
report  are  available  free,  to  the  extent  of 
supply,  upon  written  request  to  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  P.O.  Box 
37082,  Washington,  DC  20013-7082  or 
the  Office  of  Administration, 
Distribution  and  Mail  Service  Section, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555^001. 

An  individual  copy  is  available  for 
inspection  and/or  copying  for  a  fee  in 
the  NRC  Public  Docurnent  Room,  2120 
L  Street,  NW.,  Washington,  DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  C.  Flanders,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  504-1172 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  January  1994. 


For  the  Nuclear  Regulatory  Commission. 
Scott  F.  Newberry, 

Director,  License  Renewal  and  Environmental 
Review  Project  Directorate,  Associate  Director 
for  Advanced  Reactors  and  License  Renewal 
Office  of  Nuclear  Reactor  Regulation. 
jFR  Do<;.  95-1714  Filed  1-23-95;  8:45  ami 
BILLING  CODE  7S90-01-M 


Regulatory  Guide;  Issuance, 

Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Revision  1  of  Regulatory  Guide  1.160 
"Monitoring  the  Effectiveness  of 
Maintenance  at  Nuclear  Power  Plants,' 
provides  guidance  on  meeting  the 
Commission's  rules  on  maintenance  and 
monitoring  the  effectiveness  of 
maintenance  in  nuclear  power  plants. 
Although  the  concept  of  trigger  values 
was  included  in  the  original  guide  as  an 
option  to  be  used  as  an  alert  to  reveal 
emergency  diesel  generator  performance 
problems  that  may  need  additional 
monitoring  or  corrective  actions,  it  was 
clearly  noted  that  conformance  with 
such  triggers  was  not  a  statistical 
demonstration  of  maintaining  the 
emergency  diesel  generator  reliability 
levels  at  levels  selected  for  compliance 
with  the  station  blackout  rule  (10  CFR 
50.63).  Since  there  has  been  continued 
misinterpretation  of  the  triggers  as 
related  to  statistical  achievement  of 
selected  emergency  diesel  generator 
reliability,  all  language  in  this  Revision 
1  to  Regulatory  Guide  1.160  pertaining 
to  emergency  diesel  generator 
performance  and  trigger  values  was 
deleted  to  avoid  any  misconceptions  on 
their  statistical  significance.  The 
Commission  expects  that  in 
implementing  the  maintenance  rule  as 
applied  to  emergency  diesel  generators 
each  licensee  will  set  performance  goals 
that  are  consistent  with  the  licensee's 
coping  analysis  performed  to  comply 
with  the  station  blackout  rule  (10  CFR 
50.63),  unless  there  is  a  documented 
basis  for  the  inconsistency. 

No  comments  were  received  from  the 
public  regarding  emergency  diesel 
generator  performance  as  related  to  the 
deletion  of  the  trigger  values.  However, 
a  number  of  comments  were  received 
requesting  further  clarification  of 
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iuriguage  in  a  guide,  and  the  NRC  staff 
ha$  made  some  minor  changes  in 
language,  as  appropriate.  Comments 
were  also  received  from  the  Nuclear 
Energy  Institute,  State  of  Illinois 
Department  of  Nuclear  Safety,  Arizona 
Public  Service  Company,  PECO  Energy 
Company  and  Northeast  Utilities 
System  on  matters  that  were  not  directly 
related  to  the  removal  of  emergency 
dieisel  generator  performance  criteria 
and  trigger  values  or  clarification  of 
language  in  the  draft  version  of  this 
guide,  DG-1031,  which  was  issued  in 
Juno  1994.  These  matters  were 
addressed  previously  in  respon.se  to  the 
coijunent  period  for  the  maintenance 
rulfc  CIO  CFR  50.65)  and  Regulatory 
Guide  1.160,  and  the  commcnfers  did 
not  present  new  information  that  would 
load  the  NRC  staff  to  reconsider  their 
pri^r  resolution.  The  comments 
received,  and  the  staffs  basis  for 
disjx)sition  of  the  comments,  are 
avaiilable  for  public  inspection  and 
copying  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW  . 
Washington,  DC. 

Cjomments  and  suggestions  in 
correction  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
areioncouraged  at  any  time.  Written 
coriiinents  may  be  submitted  to  the 
Rul|[«  Review  and  Directives  Branch. 
DivSsion  of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Adijilinistration.  U.S.  Nuclear  Kegulatorv 
Coitimission,  Washington,  DC  20555. 

Rfigiilator\-  guides  are  available  for 
ins|)pction  at  the  Commission's  Public 
Docjiiment  Room,  2120  L  Street  NW., 
Washington,  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
cunent  GPO  price.  Information  on 
curicnt  GPO  prices  may  bi;  obtained  b\ 
contacting  the  Superintendent  of 
Doc'uments,  U.S.  Government  Printing 
Offic:e,  Post  Office  Box  37082, 
Washington,  DC  20013-7082,  telephone 
(202)  512-2249.  Issued  guides  may  also 
l)e  purcha.sed  from  the  National 
Technical  Information  Service  on  a 
standing  order  basis.  Details  on  this 
serv^ice  mav  be  obtained  by  writing 
NTIS.  5285  Port  Royal  Road, 
.Springfield,  VA  22161. 
[^  I'l^.r.  552(a)) 

Ddfid  at  Rockville.  Miirylaiul.  this  lllh  day 
of  lanuary  1995. 

Fo^  the  Nuclear  Regulatory  Commission. 
Eric  !s.  Beckjord, 

Director.  Office  of  Nuclear  Regulatory 

Research. 
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RESOLUTION  TRUST  CORPORATION 

Coastal  Barrier  Improvement  Act; 
Palmetto  Fort,  Charleston  County,  SC 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  .Notice. 


JMI 


SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Palmetto  Fort, 
located  in  Mount  Pleasant,  Charleston 
County.  South  Carolina,  is  affected  by 
Section  1 0  of  the  Coastal  Barrier 
Improvement  Act  of  1990  as  specified 
below. 

DATES:  Written  notices  of  serious 
interest  to  piircha.se  or  effect  other 
transfer  of  all  or  any  portion  of  this 
property  may  be  mailed  or  faxed  to  the 
RTC;  until  April  24.  1995. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  this  property,  including 
maps,  can  be  obtained  from  or  arc 
available  for  inspection  by  contacting 
the  following  person:  Mr.  Dan  Hummer. 
Resolution  Trust  Corporation,  Atlanta 
Field  Office.  245  Peachtree  Center 
Avenue.  Suite  1100,  .Atlanta,  GA  3030:i. 
(404)  2:U)-»..^94;  Fax  (404)  230-8159 
SUPPLEMENTARY  INFORMATION:  The 
Palmetto  Fort  property  is  located  off  of 
Six  Mile  Road  in  Mount  Pleasant,  South 
Carolina.  1  he  site  consists  of 
approxiinutely  207.11  acres  of 
undeveloped  land  of  which 
approximately  83.9  acres  of  the 
southern  portion  of  the  property  are 
tidal  wetlands.  The  Palmetto  Fort 
property  is  situated  within  an 
undeveloped  floodplain  and  within  a 
coastal  zone.  The  historic  Palmetto  Fort 
is  loc  atinl  adjacent  to  the  site  and  the 
southern  boundary  of  the  Palmetto  Fort 
property  is  foniuul  by  a  battery  and 
earthworks  constructed  by  Confederate 
forces  during  the  Civil  War.  Ten 
identified  archaeological  sites  are 
located  on  the  Palmetto  Fort  property 
and  five  of  these  sites  are  eligible  for 
li.sting  in  the  .National  Register  of 
Historic  Places.  The  site  is  adjacent  to 
the  Win.ston  Creek  State  .Shellfish 
Ground  (No.  251)  which  is  managed  by 
the  State  of  South  Carolina  for  natural 
resource  conservation  purposes.  This 
property  is  covered  property  within  the 
meaning  of  Section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990.  Pub. 
L.  101-591  (12  U.S.C.  1441a-3). 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  all  or 
any  portion  of  this  property  must  be 
received  on  or  before  April  24.  1995  by 
the  Resolution  Trust  Corporation  at  the 
appropriate  address  stated  above. 
"Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 
1.  Agencies  or  entities  of  the  Federal 
government; 


2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant  to 
section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
l-0(h)(3)). 

Written  notices  of  serious  interest 
must  he  submitted  in  the  following 
form: 

Notice  of  Serious  Interest 

RE:  [insert  name  of  property] 

Federal  Register  Publication  Date; 
January  24.  1995 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  the 
Coastal  Barrier  Improvement  Act  of 
1990.  Pub.L.  101-591.  section  10(b)(2). 
(12  U.S.C.  1441a-3(b)(2)).  including,  for 
qualified  organizations,  a  determination 
letter  from  the  United  States  Ii.ti  inal 
Rt;vcnue  Service  regarding  the 
organization's  status  under  section 
.501(c)(3)  of  the  U.S.  Internal  Revenue 
Code  (26  U.S.C.  170(h)(3)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  for  all  or  any 
portion  of  the  property  (e.g.,  price, 
method  of  financing,  expected  t  losing 
date,  etc.). 

4.  Declaration  of  entity  that  it  intenils 
to  use  the  property  for  wildlife  refiige. 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes  (12  U.S.C.  1441.i- 
3(b)(4)).  as  provided  in  a  clear  written 
description  of  the  purpose(s)  to  which 
the  property  will  be  put  and  the  location 
and  acreage  of  the  area  covered  bv  each 
purpose(s)  including  a  declaration  of 
entity  that  it  will  accept  the  placenior.t. 
by  the  RTC.  of  an  easement  or  deed 
restriction  on  the  property  consisti^nt 
with  its  intended  conservation  use(s)  as 
stated  in  its  notice  of  serious  interest. 

5.  Authorized  Representative  (.\'ame' 
.\ddress/Telephonc/Fax). 

List  of  .Subjects 

Environmental  protection. 

Dated:  pinuary  18.  1995. 
Resolution  Trust  (Jorporation. 
William ).  Tricarico, 
.Assistant  Secretary- 

IFR  Doc.  95-1680  Filed  1-23-95:  8;4.'i  an] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Agency  Information  Collection 
Activities  Under  0MB  Review 

Acting  Aficncy  Clearance  0^/cer.Oa\ id 
T.  Copen'hafer.  (202)  942-8800 
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Upon  Written  Request,  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington, 
D.C.  20549 

New 

State  Utility  Questionnaire  File  No.  270- 
397 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  IJ.S.C.  3501  et  seq).  the  Securities 
and  Exchange  Commission  {"the 
Commission")  has  submitted  for  the 
Office  of  Management  and  Budget 
approval  a  State  Utility  Questionnaire 
("the  Proposed  Questionnaire"). 

The  Proposed  Questionnaire  will  be 
used  to  obtain  information  on  a 
voluntary  basis  in  connection  with  a 
comprehensive  study  of  the  Public 
Utility  Holding  Company  Act  of  1935. 
The  Proposed  Questionnaire  will  solicit 
comments,  and  in  some  instances 
documents,  on  a  range  of  issues  that 
include  the  following:  Utility  financing; 
affiliate  transactions;  accounting,  audits 
and  inspections;  ownership  and 
acquisition  regulation;  and  reporting 
requirements. 

The  estimated  burden  on  state  utility 
commissions  is  10  hours.  The  total 
burden  on  the  51  state  utility 
commissions  would  therefore  be  510 
hours. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Clearance  Officer  of  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  David  T. 
Copenhafer,  Acting  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
N\V.,  Washington,  D.C.  20549  and 
Clearance  Office  for  the  Securities  and 
Exchange  Commission,  Office  of 
Management  and  Budget,  (Project  No. 
3235-new),  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Dated:  Januan- 11.  1995. 
Margaret  H.  McFarland, 

Dfputy  Secretary. 

|FR  Doc.  95-1717  Filed  1-23-95;  8:45  ami 
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[Release  Nos.  33-7127;  34-35234; 
International  Series  Release  No.  772] 

Exemptions  From  Rules  10b-6, 10l>-7, 
and  10b-8  During  Distributions  of 
Certain  United  Kingdom  Securities  and 
Certain  Securities  Traded  on  SEAQ 
International 

January  18.  1995. 

Pursuant  to  delegated  authority,  on 
January  10,  1995,  the  Division  of  Market 
Regulation  issued  the  following  letter 
granting  class  exemptions  from  Rules 
lOb-6,  lOb-7,  and  lOb-8  ("Trading 
Practice  Rules")  under  the  Securities 
Exchange  Act  of  1934  to  facilitate 
distributions  in  the  United  States  of 
securities  of  certain  highly  capitalized 
United  Kingdom  issuers  and  issuers 
whose  seciu-ities  are  traded  on  SEAQ 
International.  The  exemptions  permit 
transactions  that  otherwise  would  be 
prohibited  by  the  Trading  Practice 
Rules,  subject  to  certain  disclosure, 
recordkeeping,  record  production,  and 
notice  requirements. 

The  exemptions  have  been  issued 
pursuant  to  the  Commission's  Statement 
of  Policy  contained  in  Securities 
Exchange  Act  Release  No.  33137 
(November  3, 1993),  and  are  published 
to  provide  notice  of  their  availability. 

Margaret  H.  McFarland, 

Deputy  Secretary. 
UNITED  STATES 

SECURITIES  AND  EXCHANGE 
COMMISSION 

WASHINGTON,  DC  20549 

January  10. 1995. 

Mr.  Dan  Sheridan. 

Director.  Market  Supervision,  The  London 

Stock  Exchange.  Old  Broad  Street. 

London  EC2N  IHP.  United  Kingdom 
Re:  Distributions  of  Certain  United  Kingdom 

Securities  and  of  Certain  Securities 

Traded  on  SEAQ  International,  File  No. 

TP  94-224 
Dear  Mr.  Sheridan:  In  regard  to  your  letter 
dated  January  6, 1995  as  supplemented  by 
conversations  with  the  staff,  this  response 
thereto  is  attached  to  the  enclosed  photocopy 
of  your  correspondence.  By  doing  this  we 
avoid  having  to  recite  or  summarize  the  facts 
set  forth  in  your  letter. 

ResfKinse 

I.  Distributions  of  Certain  Qualified  U.K. 
Securities 

On  the  bases  of  your  representations  and 
the  facts  presented,  the  Commission  hereby 
grants  exemptions  from  Rules  lOb-6,  lOb-7, 
and  lOb-8  under  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act")  to  distribution 
participants,  as  defined  in  Rule  lOb- 
6(c)(6)(ii),  and  their  affiliated  purchasers,  as 
defined  in  Rule  10b-6(c)(6)(i)  (collectively, 
"Relevant  Parties"),  in  connection  with 
transactions  in  Relevant  U.K.  Securities 
outside  the  United  States  during 


distributions  of  Qualified  U.K.  Securities 
subject  to  the  following  terms,  conditions, 
and  limitations: 

A.  United  Kingdom  Securities 

1.  The  security  being  distributed 
("Qualified  U.K.  Security")  must: 

a.  be  issued  by:  (i)  a  "foreign  private 
issuer"  within  the  meaning  of  Rule  3b— 4 
under  the  Exchange  Act  incorporated  under 
the  laws  of  the  United  Kingdom,  the  Channel 
Islands,  the  Isle  of  Man  or  the  Republic  of 
Ireland,  which  issuer  ("U.K.  Issuer")  has 
outstanding  a  component  security  of  the  FT- 
SE  100; '  or  (ii)  a  subsidiary  of  a  U.K.  Issuer 
described  in  paragraph  I.A.l.a.(i):  and 

b.  satisfy  one  of  the  following: 

(i)  be  an  equity  security  of  a  U.K.  Issuer 
which  security  has  an  aggregate  market  value 
that  equals  or  exceeds  the  equivalent  of  £660 
million  (which  exceeded  USSl  billion  as  of 
January  5,  1995)  and  a  world-wide  average 
daily  trading  volume  that  equals  or  exceeds 
the  equivalent  of  £3.5  million  (which 
exceeded  USS5  million  as  of  January  5. 
1995),  as  published  by  FFRAs^  andany  U.S. 
securities  exchanges  or  automated  inter- 
dealer  quotation  systems  during  the 
Reference  Period  for  U.K.  Issuers;  or 

(ii)  be  a  security  that  is  convertible  into, 
exchangeable  for,  or  a  right  to  acquire  a 
security  of  a  U.K.  Issuer  described  in 
paragraph  I.A.l.b.(i). 

2.  "Relevant  U.K.  Security"  means: 

a.  a  Qualified  U.K.  Security:  or 

b.  a  security  of  the  same  class  and  series 
as,  or  a  right  to  purchase,  a  Qualified  U.K. 
Security  (collectively,  "Relevant  U.K. 
Securities"). 


'  References  herein  to  the  FT-SE  100  refer  to  the 
composition  of  such  index  on  the  date  of  this  letter: 
provided,  however,  that  any  security  added  to  the 
FT-SE  100  after  the  date  of  this  letter  al.so  will  be 
treated  as  a  Qualified  U.K.  Security,  if  its  issuer 
satisfies  the  requirements  in  paragraph  I.A.I.a.  and 
such  security  has  an  aggref;ate  market  value  that 
equals  or  exceeds  the  equivalent  of  £660  million 
(which  exceeded  USSl  billion  as  of  January  S.  1995) 
and  a  world-wide  average  daily  trading  volume  that 
equals  or  exceeds  the  equivalent  of  £3.5  million 
(which  exceeded  USSS  million  as  of  January  5. 
1995),  as  published  by  foreign  financial  regulatory 
authorities  ("FKRA")  and  any  U.S.  securities 
exchanges  or  automated  inter-dealer  quotation 
systems,  during  a  period  ("Reference  Period  for    ■ 
U.K.  Issuers")  that  is  20  consecutive  business  days 
in  London  wiihin  60  consecutive  calendar  days 
prior  to  the  commencement  of  the  Covered  Period 
for  U.K.  Issuers  as  dcfmed  in  paragraph  I.C.I, 
below. 

^AnFFRA  is  defined  in  Section  3(a)(51)  of  the 
exchange  Act.  15  U.S.C  78c;a)(51).  asany  (A) 
foreign  securities  authority;  (B)  other  governmental 
body  or  foreign  equivalent  of  a  self-regulatory 
organization  empowered  by  a  foreign  government  to 
administer  or  enforce  its  laws  relating  to  the 
regulation  of  fiduciaries,  trusts,  commercial 
lending,  insurance,  trading  in  contractsof  saleof  a 
commodity  for  future  delivery,  or  other  instruments 
traded  on  or  subject  to  the  rules  of  a  contract 
market,  board  of  trade,  or  foreign  equivalent,  or 
other  financial  activities;  or  (C)  membership 
organization  a  function  of  which  is  to  regulate 
participation  of  its  memtiers  in  activities  listed 
at)ove.  The  London  Stock  Exchange,  The  Securities 
and  Futures  Authority  ("SFA")  and  The  London 
International  Financial  Futures  and  Options 
Exchange  ("LIFFE")  are  considered  to  be  FFRAs. 


n.  Ifonsactions  Effected  in  the  United  Slates 

A  Ii  transactions  in  Relevant  U.K.  .Securities 
fffeited  in  the  United  States  shall  comply 
witlj  Rules  lOb-6,  lOb-7.  and  lOb-8. 

C.  lynnsactions  Effected  in  tin-  I'nilid 
Kingdom 

1.  All  transactions  in  Relevant  U.K. 
•Securities  during  the  Covered  Period  for  tbt- 
Qualified  U.K.  Security  that  are  effei  ted  in 
the  United  Kingdom  shall  be  conduc  ted  in 
compliance  with  U.K.  law.  For  purposes  of 
these  exemptions,  "Covered  Period  lor  the 
Qualified  U.K.  Security"  means:  (i)  in  the 
case  of  a  rights  distribution,  the  period 
commencing  when  the  subscription  pric  e  is 
determined  and  continuing  until  the 
completion  or  abandonment  of  the 
distribution  in  the  United  States,  and  (ii)  in 
the  case  of  any  other  disUibution.  the  period 
commencing  three  business  days  in  London 
before  the  price  is  determined  and 
continuing  until  the  completion  or 
abandonment  of  the  distribution  in  tin; 
Unitfd  States;  provided,  however,  that  the 
Covered  Period  for  the  Qualified  U.K. 
Security  shall  not  commence  with  respect  to 
any  Relevant  Party  until  such  person 
becomes  a  distribution  participant. 

2.  All  transactions  in  Relevant  U.K. 
Securities  during  the  Covered  Period  for  the 
Qualified  U.K.  Security  effected  in  the 
Unitt^d  Kingdom  shall  be  effected  on  or 
reported  to  the  Exchange,  LIFFE  or  SFA. 

3.  Disclosure  of  Trading  Activitit-s. 

a.  The  inside  front  cover  page  of  the 
offering  materials  used  in  the  offer  and  sale 
in  thje  United  States  of  a  Qualified  l.K. 
.SeciJrity  shall  prominently  display  a 
stateUent  in  substantially  the  following  form, 
subject  to  appropriate  modification  where 

I  ircuinstances  require.  Such  statement  shall 
be  ill  capital  letters,  printed  in  boldface 
romqn  type  at  least  as  large  as  ten-point 
modern  type  and  at  least  two  points  leaded; 
IN  CONNECTION  WITH  THIS  OFKERIN'G. 
CERTAIN  PERSONS  MAY  ENGAGE  IN 
TRANSACTIONS  FOR  THEIR  OWN 
ACCOUNTS  OR  FOR  THE  ACCOUNTS  OF 
OTHERS  IN  (IDENTin-  RELEVA.VT  l.K. 
SECURITIES)  PURSUANT  TO  EXE.MPTIONS 
FROM  RULES  lOb-6.  lOb-7,  AND  10l)-8 
I  NUIBR  THE  SECURITIES  I;XCHANC;E  ACl- 
OF  1H34.  SEE  "(IDENTIFY  SECTION  OF 
OFFERING  MATERIALS  THAT  DESCRIBES 
IHE TRANSACTIONS  TO  BE  EFFECTEDl. " 

b.  |it  addition,  there  shall  be  inchid'/d  in 
the  identified  section  of  the  offering  ir..itprials 
.1  cor^prehensive  description  of  the  activities 
ihiit  Cnay  be  undertaken  by  the  Relevant 
Parties  in  the  Relevant  U.K.  Securities  HLiring 
the  distribution. 

4.  Recordkeeping  and  Reporting. 

a.  |«ch  Relevant  Party  shall  provide  to  the 
Exch^inge  the  information  described  in 
paraaiBph  I.C.4.b.  below  with  resjHH  t  to  its 
transjictions  in  Relevant  U.K.  Securities  in 
the  Ijrtited  Kingdom:  provided,  /joncvcr.  that 
in  th^case  of  a  distribution  made  pursuant 
to  rights,  such  information  is  only  required 
to  belrpported  to  the  Exchange  during  the 
period  or  periods  commencing  at  aiiv  time 
(luring  the  Covered  Period  for  the  Qualified 
•l.'.K.  S»;curify  that  the  rights  exercise  price 
does  iKJt  represent  a  discount  of  at  least  10 
pen  I'lit  from  the  then  current  market  ririce  of 
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the  security  underlying  the  rights  and 
continuing  until  (nj  the  end  of  the  Covered 
Period  lor  the  Quaiified  U.K.  Security  or  (b) 
until  the  rights  exercise  price  represents  a 
discount  of  at  least  12  percent  from  the  then 
current  market  price  of  the  security 
unrieriying  the  rights. ' 

b.  When  recniired  pursuant  to  paragraph 
l.C.4.a.  above,  the  Relevant  Parties  will 
provide  the  following  information  to  the 
E.\change  in  a  Comma  Delimited  .^.SCIl 
(American  Standard  Code  for  Information 
liiterc  hange)  format  in(.:luding  a  common 
record  layout  acceptable  to  the  Exchange  and 
the  Division,  with  respec:t  to  transactions  in 
Relevant  U.K.  Securities  during  the  Covered 
Period  for  the  Qu.ilified  U.K.  .Security: 

(i)  name  ot  tht;  security,  date,  time  (of 
execvition  .,i:ii  :.  porting,  where  available  to 
the  Relevai.i  i'..v^  |.  pri(  e.  and  volume  of 
each  tr.insai  tion:  jiroiidt'd.  htnwvrr.  that  no 
information  regarding  a  customer  transaction 
need  be  provided  ;::>.less  such  transaction  has 
a  value  ot  £2(«).(MHI  or  more  (currently 
S310.0(K)): 

(ii)  the  excli.u;i;e  or  inter-dealer  quotation 
system  on  whi(  h  the  transac;tion  was 
eitei.ted.  if  ur,y; 

(iii)  an  indicution  whether  such  transaction 
was  lor  a  proprie;;irv  account  or  the  accourt 
of  a  custonser.  prcvidt-d  that  any  transaction 
effec  ted  by  an  underwriter  for  a  customer 
account  tor  whic  h  it  has  exerc:ised 
discretionary  authority  shall  be  n;ported  as  a 
discretionary  customer  trade;  and 

[i\ )  the  identity  of  the  counterparty  lo  the 
transaction. 

c.  The  Ex(  hange  .i!id  the  Relevant  Parties 
shall  keep  .ill  documents  produced  or 
prepared  purs;iant  to  paragraph  I,(:.4.1>.  for  a 
period  of  not  less  than  two  years. 

d.  Ujion  the  request  of  the  I)i\ision.  the 
Lxchans^e  shall  transmit  the  information 
provided  by  the  Relevant  Parties  pursuant  to 
panyraph  i.(:.4.1i  above  to  the  Division 
within  :«)  d.iys  ot  the  rc^quest. 

e.  If  the  inforniiition  rt  quired  to  be 
produced  in  p;ir.igraph  I.C.4.b.  above  is  not 
avail.ible  from  the  Exchange  upon  the  request 
of  the  Division  the  information  shall  he 
provided  bv  e.t(  h  Relevant  Party,  with 
n:spe(  t  to  theii  own  reportable  trans.-ictions. 
ancJ  be  made  available  to  the  Division  at  its 
office  in  Washington.  DC.  within  30  days  of 
tlie  request.  The  Division  will  notify  the 

Ex(  hange  that  it  lias  received  information 
pursuant  to  this  paragraph,  and  upon 
appropriate  request,  will  provide  the 
Exchange  the  information  submitted  liyihe 
Ex(  hange 's  member  firms  or  their  alfiliates. 

f.  Kepresentative.s  of  a  Relevant  Parly  will 
be  made  availabli-  (in  person  at  the  office  of 
the  Divi.s-ion  or  by  telephone)  to  respond  to 
inquires  of  the  Division  relating  to  its 
records. 

n.  Tninsiiilio!i.<  Etft'ctod  in  Significant 
Markvls 

All  transactions  In  Relevant  U.K.  .Stjcurities 
in  a  Significant  Market  shall  be  effected  in 
acco.'dance  with  the  reqiyrements  of  Rules 


'  Fo;  ((..rjuises  o:  iriu.sc  exemptions,  unic^ss  sinted 
dtherwi.se.  (he  "current  market  price"  for  a 
CJualilied  U.K.  .Sc;  nfliy  <,h.ill  be  the  closing  mid- 
priie  a!  the  end  nf  thp  mandatory  quote  period  for 
the  (i,iv  o::  .SKAQ. 


lOb-fi.  lOb-7.  and  lOb-8  or  by  other  available 
exemptions.  For  purposes  of  these 
exemptions.  "Significant  Market"  means  any 
securities  market(s)  in  a  single  country  other 
than  the  United  States  or  the  United 
Kingdom,  the  Channel  Islands,  the  Isle  of 
.Man.  or  the  Republic  of  Ireland  to  which  a 
U.K.  Issuer  has  applied  for  listing  or 
ohtiiining  a  quotation  for  the  Qualified  I    K. 
Security  and  been  accepted,  if  during  the 
Reference  Period  for  the  Qualified  U.K. 
St-c  urily  the  volume  in  such  Qualified  U.K. 
.Security,  as  published  by  the  relevant  FFRA 
in  such  securities  market  is  10  percent  or 
more  of  the  aggregate  world-wide  trading 
volume  in  that  securities  as  published  bv  all 
FFKAs  in  such  Significant  Markets,  in  the 
Ignited  King,  the  Channel  Islands,  the  Isle  of 
Man.  the  Republic  of  Ireland,  and  U.S.    • 
se(  urities  markets. 

E.  Cenrral  Conditions 

1.  lor  purposes  of  these  exemptions,  a  two 
business  day  cooling-off  period  shall  apply 
under  Rule  10b-6(a)(4)  (xi)  and  (xii)  in  the 
I'uiled  .States  and  each  Significant  Market, 
provided  that  trading  in  Relevant  U.K. 
.Securities  in  Significant  Markets  shall  be 
subje(  t  to  the  exemptive  relief  then  available 
in  such  market,  if  any,  or  the  record 
maintenance  and  record  production 
requirements  contained  in  Letter  regarding 
Application  of  Cool ing-Off  Periods  Under 
ihitv  JOh-a  to  Distributions  of  Foreign 
StTuritifs  (.April  4.  1994). 

2.  The  lead  underwriter  or  the  global 
(oo.'dini'tor  or  equivalent  person  shall 
promptly,  but  in  any  event  before  the 
KHiimeiK  f'ment  ot  the  Covered  Period  for  the 
Qu.'ilificrd  U.K.  Securities,  provide  a  written 
noti(.i-  ( "Notice")  to  the  Division  and  the 

Ex<  li.inge  (  ontaining  the  following 
inhirmiiion:  (i)  the  name  of  the  issuer  and 
the  Qualified  U.K.  Security:  (ii)  whether  the 
Q^uilified  U.K.  Security  is  a  FT-SE  100 
component  security  or  information  with 
respei  t  !o  Hie  market  capitalization  and  the 
averane  chiily  trading  volume  of  the  Qualified 
I'.K.  Sec  urily  to  be  distributed:  (iii)  the 
identity  of  the  Significant  Markets  where  the 
Qualified  U.K.  Security  trades:  (iv)  if  the 
Notic  t;  is  for  more  than  one  entity,  the 
identity  ot  all  underwriters  and  selling  group 
menibers  relying  on  these  exemptions:  *  and 
(v)  ;i  stiitemtnt  that  the  Relevant  Parties  are 
iiwa.'^e  of  the  terms  and  conditions  of  these 
exemptions. 

3.  .\r.y  person  who  fails  to  comply  with  the 
I onditions  of  the  exemptions.  in<  luding  a 
failure  to  provide  requested  information, 
would  not  l)e  permitted  to  rely  on  the 
exeniptiors  in  future  distributions.U(Kin  a 
shov\  ii'.'^  of  good  cause,  however,  the 
Ckimmission  or  the  Division  .may  deternine 
that  it  is  not  nee  essary  under  the 

I  ir(.ui:'Ni;in(  es  that  the  exemption  be  denied. 

11.  Distributioiwof  Certain  SEAQ 
International  Securities 

On  t!;e  basis  of  your  representations  and 
the  F.\(nS  presented,  the  Commission 
hert-by  grants  exemptions  from  Rules  10b-(>. 
lOb-7.  and  lOb-8  under  the  Exchange  An  to 


♦.S,:pi)!fmpntal  Notices  shall  be  provided  cir 
linderwriiersand  selling  group  memlHTs  ideniiftil 
,if'er  ^  N;i;j(  i:  li,is  bi'cn  submitlfd. 
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Relevant  Parties,  in  connection  with 
transactions  in  Relevant  SEAQ  International 
Seoirilies  outside  the  United  States  during 
distributions  of  Qualified  SEAQ  International 
Securities  subject  to  the  following  terms, 
conditions,  and  limitations: 

A.  Qualified  SEAQ  International  Securities 

1.  The  security  being  distributed 
("QualiTied  SEAQ  International  Security") 
must  be: 

a.  "Qualified  German  Security."  as  defined 
in  Securities  Exchange  Act  Release  No.  33022 
(October  6.  1993)  ("Release  No.  33022")*;  or 

b.  a  "Qualified  French  Security,"  as 
defined  in  Securities  Exchange  Act  Release 
No.  34176  (June  7,  1994)  ("Release  No. 
34176"):*  or 

c.  any  other  security  that  qualifies  for 
exemption  pursuant  to  Securities  Exchange 
Act  Release  No.  33137  (November  3.  1993) 
("Release  No.  331 37"). ^ 

2.  "Relevant  SEAQ  International  Security" 
means: 

a.  a  Qualified  SEAQ  International  Security; 
or 

b.  a  security  of  the  same  class  and  series 
as.  or  a  right  to  purchase,  a  Qualified  SEAQ 
International  Security. 

B.  Transactions  Effected  in  the  United  States 

All  transactions  in  Relevant  SEAQ 
International  Securities  effected  in  the 
United  States  shall  comply  with  Rules  10b- 
6.  10b-7.and  lOb-8. 

C.  Transactions  Effected  in  United  Kingdom 

1.  All  transactions  in  Relevant  SEAQ 
International  Securities  during  the  Covered 
Period  for  the  Qualified  SEAQ  International 
Security  that  are  effected  in  the  United 
Kingdom  shall  be  conducted  in  compliance 
with  U.K.  law.  For  purposes  of  these 
exemptions,  "Covered  Period  for  the 
Qualified  SEAQ  International  Security" 
means:  (i)  in  the  case  of  a  rights  distribution, 
the  period  commencing  when  the 
subscription  price  is  determined  and 
continuing  until  the  completion  or 
abandonment  of  the  distribution  in  the 
United  Stales,  and  (ii)  in  the  case  of  any  other 
distribution,  the  period  commencing  three 
business  days  in  the  principal  market  for  the 
Qualified  SEAQ  International  Security  before 
the  price  is  determined  and  continuing  until 
the  completion  or  abandonment  of  the 
distribution  in  the  United  Startes;  provided, 
however,  that  the  Covered  Period  for  the 
Qualified  SEAQ  International  Security  shall 
not  commence  with  respect  to  any  Relevant 
Party  until  such  jjerson  becomes  a 
distribution  participant. 

2.  All  transactions  in  Relevant  SEAQ 
International  Securities  during  the  Covered 
Period  for  the  Qualified  SEAQ  International 
Security  effected  in  the  United  Kingdom 
shall  be  effected  on  or  reported  to  the 
Exchange,  LIFFE,  or  SFA. 

3.  Disclosure  of  Trading  Activities, 
a.  The  inside  front  cover  page  of  the 

offering  materials  used  in  the  offer  and  sale 
in  the  United  States  of  a  Qualified  SEAQ 


International  Security  shall  prominently 
display  a  statement  in  substantially  the 
following  form,  subject  to  appropriate 
modification  where  circumstances  require. 
Such  statement  shall  be  in  capital  letters, 
printed  in  bold-face  roman  type  at  least  as 
large  as  ten-point  modem  tyjje  and  at  least 
two  points  leaded: 

IN  CONNECTION  WITH  THIS  OFFERING. 
CERTAIN  PERSONS  MAY  ENGAGE  IN 
TRANSACTIONS  FOR  THEIR  OWN 
ACCOUNTS  OR  FOR  THE  ACCOUNTS  OF 
OTHERS  IN  (IDENTIFY  RELEVANT  SEAQ 
INTERNATIONAL  SECURITIES)  PURSUANT 
TO  EXEMPTIONS  FROM  RULES  lOb-6, 
lOb-7.  and  lOb-8  UNDER  THE  SECURITIES 
EXCHANGE  ACT  OF  1934.  SEE  "JIDENTIFY 
SECTION  OF  OFFERING  MATERIALS  THAT 
DESCRIBES  THE  TRANSACTIONS  TO  BE 
LFFECTED)." 

b.  In  addition,  there  shall  be  included  in 
the  identified  section  of  the  offering  materials 
a  comprehensive  description  of  the  activities 
that  may  be  undertaken  by  the  Relevant 
Parties  in  the  Relevant  SEAQ  International 
Securities  during  the  distribution. 

4.  Recordkeeping  and  Rep>orting. 

a.  Each  Relevant  Party  shall  provide  to  the 
Exchange  the  information  described  in 
paragraph  II.C.4.b.  below  with  respect  to  its 
transactions  in  Relevant  SEAQ  International 
Sei:urities  in  the  United  Kingdom:  provided, 
however,  that  in  the  case  of  a  distribution 
made  pursuant  to  rights,  such  information 
only  is  required  to  be  reported  to  the 
Exchange  during  the  period  or  periods 
commencing  at  any  time  during  the  Covered 
Period  for  Qualified  SEAQ  International 
Issuers  that  the  rights  exercise  price  does  not 
represent  a  discount  of  at  least  10  f>ercent 
from  the  then  current  market  price  of  the 
security  underlying  the  rights  and  continuing 
until  (a)  the  end  of  the  Covered  Period  for 
Qualified  SEAQ  International  Securities  or 
(b)  until  the  rights  exercise  price  represents 

a  discount  of  at  least  12  percent  from  the 
then  current  market  price  of  the  security 
underlying  the  rights." 

b.  When  required  pursuant  to  paragraph 
II.C.4.a.  above,  the  Relevant  Parties  will 
provide  the  following  information  to  the 
Exchange  in  a  Comma  Delimited  ASCII 
(American  Standard  Code  for  Information 
Interchange)  format  including  a  common 
record  layout  acceptable  to  the  Exchange  and 
the  Division,  with  respect  to  the  Qualified 
SEAQ  International  Securities  in  Relevant 
SEAQ  International  Securities: 

(i)  name  of  the  security,  date,  time  (of 
execution  and  reporting,  where  available  to 
the  Relevant  Party),  price,  and  volume  of 
each  transaction;  provided,  however,  that  no 
information  regarding  a  customer  transaction 
need  be  provided  unless  such  transaction  has 
a  value  of  £200.000,  or  more  (currently 
S310.000); 

(ii)  the  exchange  or  inter-dealer  quotation 
system  on  which  the  transaction  was  effected 
if  any: 

(iii)  an  indication  whether  such  transaction 
was  for  a  proprietary  account  or  the  account 


^  58  FR  53220. 
*59FR  31274. 
-  58  FR  60324. 


■For  purposes  of  this  exemption,  unless  slated 
otherwise,  the  "current  market  price"  for  a 
Qualified  SEAQ  International  Security  shall  be  the 
closing  mid-price  at  the  end  of  the  mandatory'  quote 
period  for  the  day  on  SE.\Q  International. 


of  a  customer,  provided  that  any  transaction 
effected  by  an  underwriter  for  a  customer 
account  iur  which  it  has  exercised 
discretion<iry  authority  shall  be  reported  as  a 
discretionary  customer  trade;  and 

(iv)  the  identity  of  the  counterparty  to  the 
transaction. 

c.  The  Exchange  and  the  Relevant  Parties 
shall  keep  all  documents  produced  or 
prepared  pursuant  to  paragraph  II.C.4.b.  for 
a  period  of  not  less  than  two  years. 

d.  Uf)on  the  request  of  the  Division,  the 
Exchange  shall  transmit  the  information 
provided  by  the  Relevant  Parties  pursuant  to 
paragraph  II.C.4.b.  above  to  the  Division 
within  30  days  of  the  request. 

e.  If  the  information  required  to  be 
produced  in  paragraph  II.C.4.b.  above  is  not 
available  from  the  Exchange  upon  the  request 
of  the  Division  such  information  shall  be 
provided  by  the  Relevant  Party  and  be  made 
available  to  the  Division  of  its  office  in 
Washington.  D.C.  within  30  days  of  the 
request.  The  Division  will  notify  the 
Exchange  that  it  has  received  information 
pursuant  to  this  paragraph,  and  upon 
appropriate  request,  will  provide  the 
Exchange  the  information  submitted  by  the 
Exchange's  member  firms  or  their  affiliates. 

f.  Representatives  of  a  Relevant  Party  will 
be  made  available  (in  person  at  the  office  of 
the  Division  or  by  telephone)  to  respond  to 
inquiries  of  the  Division  relating  to  its 
records. 

D.  General  Conditions 

1.  The  lead  underwriter  or  the  global 
coordinator  or  equivalent  person  shall 
promptly,  but  in  any  event  before  the 
commencement  of  the  Covered  Period  for  the 
Qualified  SEAQ  International  Security, 
provide  a  written  notice  to  the  Division  and 
the  Independent  Entity  containing  the 
following  information:  (i)  the  name  of  the 
issuer  and  the  Qualified  SEAQ  International 
Security;  (ii)  infonnation  with  respect  to  the 
market  capitalization  and  the  average  daily 
trading  volume  of  the  Qualified  SEAQ 
International  Security;  (iii)  if  the  notice  is  for 
more  than  one  entity,  the  identity  of  all 
underwriters  and  selling  group  members 
relying  on  these  exemptions;^  and  (iv)  a 
statement  that  the  Relevant  Parties  are  aware 
of  the  terms  and  conditions  of  the 
exemptions. 

2.  Where  a  Notice  is  required  to  be 
provided  to  the  Division  pursuant  to  the 
exemptions  granted  in  Relea.se  No.  33022, 
Release  No.  34176,  or  Release  No.  33137,  the 
lead  underwriter  or  the  global  coordinator  or 
equivalent  person  may  provide  a  single 
Notice,  provided  that  the  Notice  contains  the 
information  in  paragraph  II.D.l. 

3.  Any  person  who  fails  to  comply  with  the 
conditions  of  the  exemptions,  including  a 
failure  to  provide  requested  information, 
would  not  be  permitted  to  rely  on  the 
exemptions  in  future  distributions.  Upon  a 
showing  of  good  cause,  however,  the 
Commission  or  the  Division  may  determine 
that  it  is  not  necessary  under  the 
circumstances  that  the  exemptions  be  dt^nied. 


The  exemptions  for  "passive  market 
making"  granted  by  the  Commission  in  Letter 
regarding  Dislribuiions  of  Certain  SEAQ  and 
SEAQ  International  Securities  (July  12, 1993) 
shall  continue  to  apply  to  transactions  in 
securities  covered  by  those  exemptions  and 
not  qualifying  for  the  exemptions  granted 
herein. 

The  foregoing  exemptions  from  Rules  10b- 
6,  lOb-7,  and  lOb-8  are  based  solely  on  your 
representations  and  the  facts  presented,  and 
arc  strictly  limited  to  the  application  of  those 
rules  to  the  proposed  transactions.  Any 
different  facts  or  representations  might 
require  a  different  response.  Responsibility 
for  compliance  with  any  other  applicable 
provisions  of  the  federal  securities  laws  must 
rest  with  the  Relevant  Parties.  The  Division 
expresses  no  view  with  respect  to  any  other 
questions  that  the  proposed  transactions  may 
raise,  including,  but  not  limited  to.  the 
adequacy  of  disclosure  of  any  other  federal 
or  slate  laws  to,  the  proposed  transactions. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Brandon  Becker, 
Director. 

London  Slock  Exchange 

6  January  1995 

Mr.  Larry  Bergmann, 

Associate  Director.  Division  of  Market 

Regulation,  US  Securities  and  Exchange 
^Commission.  450  Fifth  Street  NW., 
Washington  DC  20549,  USA 
Dear  Larry 

Distributions  of  Certain  SEAQ  and  SEAQ 
International  Securities 

Introduction 

I  am  writing  to  request  an  exemption  from 
rules  lOb-6,  lOb-7  and  lOb-8  under  the  L'S 
Securities  Exchange  Act  of  1934  ("1934  Act") 
for  distribution  of  certain  SEAQ  and  SEAQ 
International  securities,  in  line  with  the  1993 
Policy  Statement  issued  by  the  Commission 
("Commission"). 

We  seek  exemptions  for  distributions  of 
SEAQ  securities  that  are  component 
securities  of  FT-SE  100  Index'  and  have  a 
market  capitalisation  of  more  than  $1  billion 
(£660  million)  and  a  daily  world-wide 
turnover  of  S5  million  (£3.5  million),  and  for 
distributions  of  certain  SEAQ  International 
securities,  as  discussed  more  fully  below. 

We  also  request  that  you  confirm  that 
distributions  of  SEAQ  and  SEAQ 
International  securities  which  do  not  meet 
the  requirements  of  the  new  exemptions  may 
be  made  in  conformity  with  the  exemption 
from  rules  lOb-6  and  lOb-7  granted  in  July 
1993  ("1993  exemption")  2,  if  the  terms  of 
that  exemption  are  met. 


''Supplemental  Notices  shall  be  provided  for 
underwTJters  and  selling  group  memtiers  identified 
after  a  Notice  has  been  submitted. 


'  The  FT-SE  100  consists  of  the  100  largest  UK 
companies  which  have  securities  traded  on  the 
Domestic  Equity  Market. 

*Tho  1993  exemption  allows  London  Stock 
Exchange  member  firms  who  are  Distribution 
Participants  and  Affiliated  Purehasers  (as  defined  in 
thai  etemption)  to  engage  in  passive  market' making 
activities  during  distributions  of  certain  SEAQ  and 
SEAQ  International  securities.  That  exemption  was 
granted  under  rules  lOb-6  and  lOb-7  for  multi- 
national distributions  of  a  security  with  a  US 
tranche  quoted  on: 


The  London  Stock  E.ycchange 

The  International  Stock  Exchange  of  the 
United  Kingdom  and  the  Republic  of  Ireland 
Limited,  which  trades  as  the  London  Slock 
Exchange  ("Exchange"),  is  an  organised  stock 
exchange  and  regulatory  organisation  of  long 
standing  in  the  United  kingdom.  The  offices, 
facilities  and  operations  of  the  Exchange  are 
located  in  London.  England  with  branches  in 
various  British  centres  and  Dublin,  Ireland. 
The  Exchange  is  subject  to  UK  law  and  is  not 
registered  under  the  1934  Act  in  any 
capacity.  The  Exchange  is  recognised  by  the 
UK  Securities  and  Investments  Board  ("SIB") 
as  a  Recognised  Investment  Exchange  ("RIE") 
under  the  Financial  Services  Act  of  1986 
("FSA"). 

The  Exchange  Markets. 

The  Exchange  operates  and  regulates  four 
markets. 

1.  Domestic  Equity  Market.  Ordinary 
shares  in  UK  and  Irish  companies  are  traded 
on  the  Domestic  Equity  .Market.  Over  recent 
years,  an  average  of  33,000  transactions  have 
taken  place  every  day,  yielding  a  daily 
turnover  of  £1.6  billion. 

The  Stock  Exchange  Automated  Quotation 
system  ("SEAQ")  is  the  screen  based 
competitive  market  making  system  for 
Domestic  Equity  Market  securities  that  are 
designated  by  the  Exchange  for  inclusion  in 
SEAQ.  A  Domestic  Equity  Market  security 
includes:  ordinary  shares  which  are  issued 
by  companies  which  are  incorporated  in  the 
United  Kingdom,  the  Channel  Islands,  the 
Isle  of  Man  or  the  Republic  of  Ireland  ("the 
British  Isles")  and  which  arc  listed  on  the 
Exchange  or  trade  on  the  Unlisted  Securities 
Market  ( "USM");  depositary  receipts  for. 
stock  convertible  into  or  warrants  to 
subscribe  for  such  ordinary  shares  (subject  to 
such  convertible  stock  or  warrants 
themselves  being  listed  or  designated  by  the 
Exchange);  and  such  other  securities  which 
the  Exchange  permits  to  be  traded  on  the 
Domestic  Equity  Market. 

A  SEAQ  security  is  a  Domestic  Equity 
Market  security  for  which  a  minimum  of  two 
market  makers,  each  of  whom  is  obliged  to 
display  two-way  prices  on  SEAQ  during  the 
mandator}'  quote  period  and  for  which  it  is 
possible  to  calculate  a  normal  market  size. 
Approximately  2,000  securities  are  traded 
through  SEAQ. 

2.  International  Equity  Market.  This  market 
is  the  lai^est  market  in  the  world  for  trading 
securities  of  foreign  companies.  Over  recent 
years,  an  average  of  8,636  transactions  have 
taken  place  each  day.  while  annual  turnover 
has  reached  £579  billion.  This  market  is 


1.  SEAQ  (a)  with  a  normal  market  size  of  5.000 
shart-s  or  greater  or  (b)  that  did  not  meet  this 
condition  but  are  agreed  on  by  the  Division  and  the 
Exchange  as  eligible  securities:  or 

2.  SEAQ  International  (a)  that  qualifies  as  a  firm 
quote  security  and  (b)  with  an  average  daily  trading 
volume  during  any  20  consecutive  business  day 
period  wJthin  60  consecutive  calendar  days  prior  lo 
the  conunencement  of  the  cooling-olf  period  that 
e<)uals  or  exceeds  the  equivalent  of  S250,000 
(£166.000)  as  calculated  from  transactions  reported 
to  the  Exchange  as  a  foreign  financial  regulatory 
authority  ( "FFR.^").  as  that  term  is  defined  in 
section  3(£)(51)of  the  1934  Act  that  publishes  trade 
volume  infonnation. 


divided  into  20  country  sectors  and  the 
developing  markets  sector.  Trading  in  the 
International  Equity  Market  can  take  place  24 
hours  a  day;  currently,  quotations  may  only 
be  input  lo  SEAQ  International  between  7.00 
and  20,00  UK  time. 

The  Stock  Exchange  Automated  Quotation 
International  system  ("SEAQIntemationar") 
is  the  screen  based  competitive  market 
making  system  used  to  support  trading 
International  Equity  Market  securities.  An 
International  Equity  Market  security 
includes:  any  equity  security  of  a  company 
which  is  incorporated  in  or  has  its  principal 
office  in.  a  country  outside  the  United 
Kingdom,  the  Channel  Islands,  the  Isle  of 
Man  and  the  Republic  of  Ireland  and  which 
is  listed  by  or  quoted  under  the  rules  of  an 
approved  organisation;'  a  depositary  receipt 
for  such  a  security;  or  any  other  security 
which  the  Exchange  decides  mav  be  traded 
on  the  International  Equity  Market.  A  SEAQ 
International  security  is  an  International 
Equity  Market  Security  for  which  a  price  is 
quoted  on  SEAQ  International  or  a  price  on 
enquiry  security. 

3.  Gilt-Edged  and  Sterling  Bond  Market. 
This  is  the  market  for  trading  gilt-edged 
securities  and  fixed  income  securities 
(Sterling-denominated  corporate  debt).  In 
recent  years,  average  daily  turnover  in  gilt- 
edged  securities  has  reached  £6.3  billion,  and 
in  fixed  interest  securities  has  reached  £4.3 
billion. 

4.  Traditional  Options  Market.  On  this 
market,  member  firms  effect  transattions  in 
traditional  options  in  securities  which  are 
listed  on  the  Exchange  or  are  traded  on  the 
USM,  in  fixed  interest  securities  which  are 
not  gilt-edged  securities  or  in  International 
Equity  Market  securities. 

Exchange  .Market  .Making  Obligations 

The  rules  of  the  Exchange  are  designed, 
inter  alia,  to  ensure  that  there  is  at  all  times 
a  competitive  and  liquid  market  for  securities 
listed  on  the  Exchange  and  authorised  for 
quotation  on  SEAQ  or  SEAQ  International. 

A  firm  that  wishes  to  make  a  market  on 
SEAQ  or  SEAQ  International  must  be  a 
member  of  the  Exchange  (rules  2.4.  3.3  and 
4.3).  Rule  4.5  obliges  a  market  maker  in  a 
SEAQ  security  lo  display  on  SEAQ  during 
the  mandatory  quote  period  firm  two-way 
prices  in  not  less  than  the  minimum  quon? 
size  and.  subject  to  certain  exceptions,  to 
actively  offer  to  buy  from  and  sell  to  an 
enquiring  member  firm  at  Ihe  price  and  in 
the  up  to  the  size  in  a  security  displayed  by 
it  on  SEAQ.  Rule  3.6  requires  a  market  maker 
in  a  SEAQ  International  security  designated 
as  a  firm  quote  security,  during  the 
mandatory  quote  period,  to  display  on  SEAQ 
International  two-way  prices  in  not  less  than 
the  minimum  quote  size  and  to  activi'ly  offer 
lo  buy  and  sell  at  its  displayed  size  and  price 
upon  enquir>-  from  another  Exchange 
member  firm  or  a  counterparty. 

Certain  adverse  consequences  may  result 
when  a  member  firm  ceases  to  act  as  a  market 
maker  in  a  security.  .\  market  maker  that 
withdraws  its  quotation  from  SEAQ  or  SE.\Q 


■  An  approved  organization  is  an  association  or 
exchange  which  meets  criteria  agreed  between  llie 
SIB  and  the  Exchange  and  is  included  in  a  iiM 
published  by  the  Exchange. 
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International  in  a  security  without  the  prior 
consent  of  the  Exchange  may  have  its 
registration  as  a  market  maker  in  such 
scicurity  terminated.  A  market  maker  that  has 
withdrawn  its  quote  on  SEAQ  International 
shall  not.  without  the  prior  consent  of  the 
Exchange,  re-enter  quotations  for  that 
security  during  the  day  it  was  withdrawn 
unless  the  withdrawal  arose  by  a  failure  of 
its  market  maker  computer  system  (rule 
3.10).  A  market  maker  shall  obtain  Exchange 
consent  before  withdrawing  or  re-entering  its 
quotation  in  a  SEAQ  security  during  the 
mandatory  quote  period,  and  where 
withdrawal  of  a  quotation  was  caused  by  the 
failure  of  a  market  maker  computer  system. 


NMS  = 


The  Exchange  uses  fourteen  NMS 
categories  that  range  from  100  shares,  the 
lowest  NMS  category,  to  200.000  shares,  the 
highest  NMS  category.  The  NMS 
classifications  of  SEAQ  securities  are 
n-viewed  quarterly. 

Securities  listed  on  the  Exchange  generally 
trade  at  lower  prices  per  share  than 
comparable  United  States  ("US)  securities. 
The  share  prices  of  many  of  the  most  highly 
capitalized  companies  in  the  United 
Kingdom  are  less  than  the  equivalent  of  S5.00 
per  share. 

Securities  quoted  on  SEAQ  International 
arc  categorised  as  either  firm  quote  or 
indicative  securities  (and  this  includes  price 
on  enquiry  securities). 

Firm  quote  securities  are  generally  the 
leading  internationally  traded  equity 
securities  listed  on  the  major  stock  e.xchanges 
throughout  the  world.  All  other  securities  anr 
indicative  securities.  The  price  per  share  of 
securities  quoted  on  SEAQ  International 
ranges  from  approximately  SI  to  SI  .000  due 
to  differences  in  market  customs  in  the 
countries  of  these  issuers.  Normally,  at  least 
three  member  firms  are  required  to  register  as 
market  makers  in  a  SEAQ  International 
security  before  it  can  be  designated  as  a  firm 
quote  security.  However,  there  is  discretion 
to  permit  a  security  to  achieve  firm  quote 
status  where  only  one  or  two  member  firms 
are  registered  to  make  markets  in  the  security 
and  wish  to  make  firm  quotes.  A  minimum 
quote  size  will  be  set  for  the  security  and.  in 
general,  each  market  maker  will  be 
committed  to  deal  at  the  price  and  size  it 
displays  on  the  screen.  The  display  of  these 
stHHirities  is  normally  arranged  on  the  basis 
of  their  country  of  origin  giving  rise  to  the 
geographic  sectors  on  SEAQ  International. 

Market  users  are  kept  informed  of  any 
significant  issues  affecting  the  operation  of 
the  market  by  the  transmission  of  market 
status  messages  which  are  transmitted  via  the 
same  mechanism  used  to  distribute  market 
maker  prices  to  quote  vendors. 

Member  firms  which  register  to  make 
markets  in  indicative  quote  securities  input 
indicative  quotations  without  a  minimum 
quote  size  to  SEAQ  International  during  the 
relevant  mandatory  quote  period,  if  the 
market  maker  receives  an  enquiry  from  a 


the  market  maker  shall  re-enter  its  quotation 
as  soon  as  it  Is  able  to  do  so  (rule  4.17(b)). 
A  member  firm  may  not  resume  market 
making  on  SEAQ  or  SEAQ  International  in  a 
.security  in  which  its  registration  has  been 
terminated  without  the  prior  consent  of  the 
Exchange.  A  market  maker  may  have  its 
registration  in  a  security  withdrawn  by  the 
Exchange  where  it  has  so  requested  (and 
where  it  has  met  any  Exchange  requirements 
in  connection  with  such  withdrawal)  or 
where  the  Exchange  has  so  ordered.  A  market 
maker  cannot  re-register  in  a  security  within 
three  months  of  a  prior  de-registration  in 
njspect  of  the  same  security. 


These  rules  are  designed  to  inhibit  "fair 
weather  market  making"  by  effectively 
preventing  a  member  firm  from  resuming 
market  making  activities  in  a  security  for  a 
period  of  three  months  after  the  member  firm 
ceases  to  make  a  market  in  that  security. 

Trading  characteristics  of  SEAQ  and  SEAQ 
International  Securities 

5>ecurities  listed  on  the  Exchange  and 
quoted  on  SEAQ  are  categorized  according  to 
a  system  based  on  normal  market  size 
("NMS").  The  NMS  classification  for  SEAQ 
securities  is  determined  by  the  following 
formula. 


value  of  customer  turnover  in  prior  12  months  (£) 
closing  mid-price  on  last  day  of  quarter  x  10,000 


member  firm  or  counterparty,  it  is  obliged  to 
quote  a  firm  two-way  price  in  the  security 
which  must  be  based  on  the  quotation 
displayed  on  SEAQ  International.  As  a  result, 
it  is  implicit  that  market  makers  in  indicative 
quote  securities  must  actively  maintain  and 
update  the  quote  such  that  they  are 
representative  of  the  current  market  value. 

At  least  one  member  firm  is  required  to 
register  as  a  market  maker  before  a  security 
can  be  admitted  to  this  category.  Where  a 
minimum  of  two  market  makers  are 
registered  in  a  security,  the  competing 
quotations  for  that  security  are  gathered 
together  on  one  display  page  but  the  price 
and  size  in  each  quotation  will  be  indicative 
Hither  than  firm. 

As  with  firm  quote  securities,  indicative 
securities  are  normally  displayed  according 
to  their  country  of  origin. 

Price  on  enquiry  securities  are  securities  in 
respect  of  which  no  price  and  size  quotation 
is  displayed.  A  member  firm  registers  as  a 
market  maker  and  only  the  name  of  the  firm, 
the  security  and  contact  number  are 
disseminated  to  the  market.  The  market 
maker  is  obliged,  however,  to  quote  a  firm 
two-way  price  when  receiving  an  enquiry 
from  another  member  firm  or  counterparty. 

Exchange  Tnide  Beporting  and  Siineillance 

As  in  RIE.  the  Exchange  is  the  principal 
agency  for  receiving  trade  reports  and 
transaction  reports  by  its  memlwr  finns  for 
investment  busine.ss. 

The  Exchange  requires  its  member  firms  to 
trade  report  specific  details  of  every 
transaction  effected  on  the  Domestic  Equity 
Market  (rule  4. .50).  Rule  4.53  generally 
requires  trade  reporting  to  the  Exchange  to 
take  place  within  three  minutes  of  the 
execution  of  a  transaction  in  a  SEAQ 
security.  This  is  followed  by  transaction 
reporting  to  Checking  which  matches  reports 
from  firms. 

A  member  firm  is  required  to  report  to  the 
Exchange  every  transaction  to  which  it  is  a 
party  in  an  international  Equity  Market 
security  on  the  International  Equity  Market. 
Rule  3.22  imposes  time  deadlines  for 
transaction  reporting. 

Transaction  surveillance  is  effected  by 
interrogating  date  received  via  the  Checking 


and  SEQUAL  ser\ices  under  Exchange  rules. 
Routine  surveillance  takes  place  to  ensure 
that  the  member  firms  have  complied  with 
the  dealing  and  reporting  rules  governing 
activity  on  SEAQ  and  SEAQ  International. 

Member  firms  must  comply  with  rule  2.9, 
which  prohibits  any  act.  conduct  or  practice 
which,  inter  alia,  creates  a  false  or 
misleading  impression  as  to  the  price  or 
value  of  any  security  and  which  may  induct! 
another  person  to  enter  into  or  refrain  from 
entering  into  any  transaction.  A  market 
maker  in  a  security  that  is  a  component  with 
an  index  shall  not  changes  its  displayed 
quotation  in  that  .security  with  the  sole 
intention  of  moving  the  index  value  (rule 
2.10).  The  Exchange  may  bring  disciplinary 
proceedings  against  member  firms  which 
have,  inter  alia,  failed  to  comply  with  a 
dirtKition  of  the  Exchange  having  binding 
effect,  or  have  engaged  in  conduct 
detrimental  to  the  interests  of  the  Exchange 
(rule  14.11). 

Member  firms  also  must  comply  with  the; 
FS,\,  including  section  47(2)  thereunder, 
which  provides: 

Any  persfjn  who  does  any  act  or  engages 
in  any  course  of  conduct  which  creates  a 
false  or  misleading  impression  as  to  the 
market  in  or  the  price  or  value  of  any 
investments  is  guilty  of  an  offense  if  he  does 
so  for  the  purpose  of  creating  that  impression 
and  of  thereby  inducing  another  person  to 
acquire,  dispose  of,  subscribe  for  or 
underwrite  those  investments  or  to  rtrfrain 
from  doing  so  or  to  exercise,  or  refrain  from 
exercising,  any  rights  conferred  by  those 
investments. 

Wringing  Securities  to  the  Market 

Thert!  are  thn.-e  main  methods  of  flotation 
which  are  presently  used  in  the  UK  for 
Domestic  Equity  Market  securities.  (Other 
techniques  may  be  used  for  offers  of 
International  Equity  Market  securities.) 

1.  Offers  for  Sale.  Shares  are  offered  by  a 
company's  sponsor  to  the  public,  inviting 
subscriptions  lioth  from  institutional 
investors  and  private  individuals.  The  shari>s 
made  available  may  be  new  shares  being 
issued  for  cash  or  existing  shares  held  by 


current  shareholders.  Normally,  the  offer  is 
underwritten,  e.g.,  the  sponsor  undertakes  to 
ensure  that  all  the  shares  are  taken  up  even 
if  the  offer  is  under-subscribed,  so  that  the 
company  receives  all  the  money  that  it  is 
seeking  to  raise.  In  order  to  pool  the  risks 
involved,  the  broker  to  the  issue  makes  sub- 
underwriting  arrangements,  mainly  with 
institutional  investors. 

Offers  for  sale  normally  take  place  at  a 
fixed  price  per  share.  As  with  a  placing,  the 
price  is  set  immediately  before  the  offer 
period  following  discussions  between  the 
company  and  its  financial  advisers. 

Less  common  are  offers  for  sale  by  way  of 
tender.  In  a  tender  offer,  shares  are  offered 
and  underwritten  at  a  minimum  price. 
Applicants  may  subscribe  at  any  price  at  or 
above  this  level,  and  a  "sUiking  price"  for  all 
investors  is  determined  on  the  basis  of 
applications  submitted.  In  theory,  tender 
offers  provide  a  basis  for  a  more  accurate 
market  valuation  of  a  company's  shares, 
maximising  proceeds  for  the  company.  In 
practice  this  has  not  always  been  the  case, 
and  the  uncertainty  and  complexity  can 
discourage  private  investors.  Tender  offers 
have  been  used  where  there  is  no  comparable 
company  already  listed  to  use  as  a 
benchmark  to  determine  the  company's 
value.  If  the  issue  is  small  and  a  large  over- 
subscription is  expected,  the  tender  offer  may 
be  used  as  the  risk  of  failure  may  be 
considered  minimal. 

2.  Placings.  In  a  placing,  new  shares  or 
shares  of  existing  shareholders  are  offered  to 

■  the  public  selectively.  A  company's  sponsor 
or  broker  sells  the  shares  to  its  own  client 
base,  tvpically  investing  institutions  and 
private  clients,  finding  purchasers  with 
whom  the  shares  are  then  placed. 

The  Exchange  will  permit  the  entire  issue 
to  be  placed  in  the  case  of  an  initial  public 
offer  of  £  15  million  or  less.  Above  this 
monatarv  limit,  which  applies  both  to  the 
Official  List  and  the  USM.  different 
arrangements  may  apply  depending  on  the 
amount  of  money  to  be  raised.  The 
Exchange's  rules  for  placings  afford  issuers 
the  maximum  freedom  in  selecting  how  they 
raise  capital,  while  ensuring  a  fair 
distribution  of  shares  and  an  appropriate 
"^evel  of  liquidity  on  the  secondary  market. 

Placings  which  are  particularly  geared  to 
smaller  companies,  are  the  most  frequently 
used  method  of  making  an  initial  public 
offer.  Compared  to  an  offer  for  sale,  a  placing 
is  typU-'ily  a  relatively  low-key  operation, 
with  lass  publicity  and  no  widespread 
adverjising.  Cost  may  be  considerably  lower 
than  for  an  offer  for  sale  but  the  resulting 
shareholder  spread  is  more  limited. 

3.  Introductions.  Where  a  company's 
shares  are  already  widely  held  and  the 
proportion  in  public  hands  satisfies  the 
Exchctnge's  requirements  (25%  for  listing: 
10%  iqr  the  USM),  their  shares  may  be 
"intrdduced  ■  to  the  market.  In  an 
introduction,  no  money  is  raised.  The 
Exchange  does  not  nffrmally  permit  an 
introduction  if  a  company  has  offered 
securities  within  the  six  months  prior  to  it 
comii^g  to  the  market,  or  if  there  is  an 
intentiion  by  shareholders  to  dispose  of 
shares  pt  the  time  of  flotation. 


JMI 


Further  issues  of  Securities 

A  company  may  return  to  the  market 
following  flotation  to  raise  further  funds. 

Where  a  cash  offer  of  equity  securities  is 
made,  the  UK  Companies  Act  1985  gives 
shareholders  the  right  to  subscribe  for  new 
shares  in  proportion  to  their  existing 
shareholding  ( "rights  issue"). 

Rights  issues  are  the  most  common  form  of 
further  equity  issue.  In  order  to  avoid 
dilution  of  shareholdings,  shares  are  offered 
to  existing  shareholders  in  proportion  to  their 
shareholdings.  To  attract  subscribers,  rights 
issues  usually  take  place  at  a  discount  to  the 
prevailing  market  price.  Underwriting  is 
normally  prudent  to  ensure  that  the  issuer 
receives  the  funds  required,  unless  the  shares 
are  offered  at  such  a  substantial  discount  that 
shareholders  are  almost  certain  to  take  up 
their  rights.  In  order  to  give  shareholders 
adequate  opportunity  to  consider  the  terms  of 
the  issue  and  to  take  up  their  rights,  the  offer 
period  must  remain  open  for  at  least  three 
weeks.  The  pre-emption  right  may  be  waived 
(to  an  extent)  by  a  special  resolution  at  the 
company's  annual  general  meeting  or  at  an 
extraordinary  general  meeting. 

In  the  light  of  the  costs  and  timetable 
involved,  a  company  can  opt  to  place  new 
shares  with  institutions  provided  that  the 
size  of  issue  is  within  the  terms  agreed  at  the 
company's  general  meeting  and  is  not  issued 
at  more  than  a  10%  discount  to  the  share 
price.  A  further  issue  of  shares  by  way  of  a 
placing  is  not  subject  to  the  Exchange's  limits 
on  new  issue  placings. 

Shares  may  be  issued  as  consideration  for 
the  acquisition  of  a  business  or  assets  in 
cases  where  the  vendor  is  ready  to  accept 
them  instead  of  cash.  This  is  more  likely  to 
be  the  case  for  quoted  rather  than  unquoted 
shares,  since  quoted  shares  are  marketable, 
and  therefore  normally  more  acceptable  as  a 
form  of  corporate  currency. 

An  alternative  is  a  vendor  placing,  which 
involves  the  issue  of  shares  to  the  vendor 
together  with  arrangements  being  made  on 
their  behalf  to  sell  some  or  all  of  the  shares 
by  placing  them  immediately  with 
institutions  so  that  the  vendor  receives  cash. 
Such  an  arrangement  does  not  fall  within 
statutory'  pre-emption  requirements,  though 
shareholders  may  expect  their  directors  to 
arrange  for  a  "clawback"  from  the  place  in 
the  case  of  an  issue  that  was  large  in  relation 
to  the  issued  share  capital. 

The  New  Exemptions  for  Distributions  of 
Certain  SEAQ  and  SEAQ  International 
Securities 

The  Exchange  seeks  exemptions  from  rules 
lOb-6.  lOb-7  and  lOb-8  for  distribution 
participants  and  their  affiliated  purchasers 
(as  defined  in  rule  inb-6(c}(b)(i)  and  (ii)) 
("relevant  parties  ").  in  connection  with 
transactions  effected  during  distributions  of 
certain  SE.'\Qand  SEAQ  International 
securities: 

A.  United  Kingdom  securities. 

1.  Securities. 

1.1     The  security  being  distributed 
(  "qualified  UK  security")  must: — 
■  (a)  be  issued  by  (i)  a  foreign  private  issuer 
as  that  term  is  defined  in  rule  3b-4  under  the 
1934  Act.  which  issuer  ("UK  issuer")  is 
incorporated  in  the  British  Isles  and  has 


outstanding  a  component  security  of  the 
FT— SE  100'  or  (ii)  a  subsidiary  of  a  UK  ^ 
issuer  described  in  paragraph  Al.l(a)(i);  and 
(b)  satisfy  one  of  the  following: 

(1)  t)e  an  equity  security  of  a  UK  issuer 
which  security  has  an  aggregate  market 
capitalisation  equal  to  or  greater  than  Si 
billion  (£660  million)  and  a  world-wide 
average  daily  trading  volume  that  equals  or 
exceeds  S5  million  (£3.5  million)  as 
published  by  FFRAs  and  any  U.S.  securities 
exchanges  or  automated  inter-dealer 
quotation  systems,  during  a  period  that  is  20 
consecutive  business  days  in  London  within 
60  consecutive  calendar  days  prior  to  the 
commencement  of  the  covered  period  for  UK 
issuers  (""reference  period  for  UK  issuers"");  or 

(2)  be  a  security  that  is  convertible  info, 
exchangeable  for  or  a  right  to  acquire  a 
security  of  a  UK  issuer  as  described  in 
paragraph  Al. 1(b)(1). 

1.2    A  ""relevant  UK  security""  is  a 
qualified  UK  security,  a  security  of  the  same 
class  and  series  as  the  qualified  UK  security 
or  a  right  to  purchase  the  qualified  UK 
security. 

2.  Transactions  effected  in  the  United 
States. 

2.1     Transactions  in  relevant  UK  securities 
effected  in  the  United  States  shall  comply 
with  rules  lOb-6,  lOb-7  and  lOb-8,  unless 
otherwise  excepted  or  exempted  from  the 
operation  of  these  rules. 

3.  Transactions  effected  in  the  UK. 

3.1  Transactions  in  relevant  UK  securities 
during  the  covered  period  for  the  qualified 
UK  security  that  are  effected  in  the  UK  shall 
be  conducted  in  compliance  with  UK  law. 
For  the  purposes  of  this  exemption,  the  term 
■"covered  period  for  the  qualified  UK 
security"  means:  (i)  in  the  case  of  a  rights 
issue,  the  period  commencing  when  the 
subscription  price  is  determined  and 
continuing  until  the  completion  or 
abandonment  of  the  distribution  in  the 
United  States;  and  (ii)  in  the  case  of  any  other 
distribution,  the  period  commencing  three 
business  days  in  London  before  the  price  is 
determined  and  continuing  until  the 
completion  or  abandonment  of  the 
distribution  in  the  United  States;  provided. 
that  the  covered  period  for  the  qualified  UK 
security  shall  not  start  with  respect  to  any 
relevant  party  until  such  person  becomes  a 
distribution  participant. 

3.2  All  transactions  in  relevant  UK 
securities  during  the  covered  period  for  the 
qualified  LK  security  effected  in  the  UK  shall 
be  effected  on  or  reported  to  the  Exchange, 
the  London  International  Financial  Futures 
and  Options  Exchange  Limited  CLIFFE")  or 
the  Securities  and  Futures  Authority  Limited 
{"•SFA"). 

3.3  Disclosure  of  trading  activities. 
(a)  The  inside  front  cover  page  of  the 

offering  materials  used  in  the  offer  and  sale 


'  Keferencex  to  the  FT-SE  100  refer  to  the 

composition  of  the  index  on  the  dale  of  this  Iwter. 
Any  set  urity  added  to  the  FT-.SE  100  after  the  ddle 
of  this  letter  will  be  treated  as  a  UK  security  if  its 
issuer  sati-sfics  the  criteria  in  paraRr^iph  .\t.l(i.)  and 
the  security  MlisHes  the  requirements  in  paragrdph 
.M. 1(b)(1).  .\t]\  security  which  cease-;  to  be  a 
component  security  of  the  index  orotherwi.se  meel 
the  eligibility  requirements  in  paragraph  A I  1(b)(1) 
shall  cpjise  to  be  cliijiblp  for  this  exemption. 
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in  the  United  States  of  a  qualified  UK 
security  shall  prominently  display  a 
statement  in  substantially  the  following  form, 
subject  to  appropriate  modification  where 
circumstances  require.  Such  statement  shall 
be  in  capital  letters,  printed  in  bold-face 
roman  type  at  least  as  large  as  ten-point 
modern  type  and  at  least  two  points  leaded: 
IN  CONNECTION  WITH  THIS  OFFERING. 
C:ERTAIN  PERSONS  MAY  ENGAGE  IN 
TRANSACTIONS  FOR  THEIR  OWN 
ACC:OUNTS  OR  FOR  THE  ACCOUNT  OF 
OTHERS  IN  [IDENTIFY  RELEVANT  UK 
SECURITIES]  PURSUANT  TO  EXEMPTIONS 
FROM  RULES  lOb-6.  lOb-7  and  lOb-8 
UNDER  THE  SECURITIES  EXCHANGE  ACT 
OF  1934.  SEE  "IIDENTIFY  SECTION  OF 
OFFERING  MATERIALS  THAT  DESCRIBES 
THE  TRANSACTIONS  TO  BE  EFFECTTEDj" 

(b)  There  shall  be  included  in  the 
identified  section  of  the  offering  materials  a 
comprehensive  description  of  the  activities 
that  may  be  undertaken  by  the  relevant 
parties  in  the  relevant  UK  securities  during 
the  distribution. 

4.  Record-keeping  and  reporting 

4.1  Each  relevant  party  shall  provide  to 
the  Exchange  the  information  required  in 
paragraph  A4.2  with  respect  to  its 
transactions  in  relevant  UK  securities  in  the 
UK:  provided,  that  in  the  case  of  a  rights 
issue,  information  is  only  required  to  be 
reported  to  the  Exchange  during  the  period 
or  periods  commencing  at  any  time  the 
covered  period  for  the  qualified  UK  security 
that  the  rights  exercise  price  does  not 
represent  a  discount  of  at  least  10  per  cent 
from  the  then  current  market  price  of  the 
security  underlying  the  rights  and  continuing 
until  (i)  the  end  of  the  covered  period  for  the 
qualified  UK  security  or  (ii)  until  the  rights 
exercise  price  represents  a  discount  of  at 
least  12  per  cent  from  the  then  current 
market  price  of  the  security  underlying  the 
rights.' 

4.2  When  required  pursuant  to  paragraph 
A4.1.  the  relevant  parties  will  provide  the 
following  information  to  the  E.xchange  in  a 
Comma  Delimited  ASCII  (American  Standard 
C«de  for  Information  Interchange)  format 
including  a  common  record  layout  acceptable 
to  the  Exchange  and  the  Division,  with 
respect  to  transactions  during  the  covered 
period  in  relevant  UK  securities  during  the 
covered  period  for  the  qualified  UK  security: 

(a)  the  name  of  the  security,  date,  time  (of 
execution  and  also  trade  reported  or 
transaction  reported,  as  the  case  may  be. 
where  available  to  the  relevant  party),  price 
and  volume  of  each  transaction:  provided. 
that  no  information  regarding  a  customer 
transaction  shall  be  provided  unless  the 
transaction  has  a  value  of  £200,CK)0  (currently 
S3 1.000)  or  more: 

(b)  the  exchange  or  inter-dealer  quotation 
system  on  which  the  transaction  was  effected 
(if  any): 

(c)  an  indication  whether  the  transaction 
was  for  a  proprietary  account  or  the  account 
of  a  customer:  provided,  that  a  transaction 
effected  by  a  relevant  fjarty  for  a  rustomor 


'  For  the  purposes  of  this  cxcmplioii.  iinUiss. 
staled  otherwise,  the  current  market  price  for  a 
qualified  UK  security  shall  be  the  closing  miti-price 
at  the  end  of  the  mandatory  quotp  period  for  th>:  day 
on  SKAQ. 


account  for  which  it  has  e.xercised 
discretionary  authority  shall  be  reported  as  a 
Discretionary  Cu.stomer  Trade:  and 

(d)  the  identity  of  the  counterparty  to  the 
transaction. 

4.3  The  Exchange  and  the  relevant  parties 
shall  keep  all  documents  produced  or 
prepared  pursuant  to  paragraph  A4.2  for  a 
period  of  not  less  than  two  years. 

4.4  Upon  the  request  of  the  Division,  the 
Exchange  shall  transmit  the  information 
provided  by  the  relevant  parties  pursuant  to 
paragraph  A4.2  within  30  days  to  the 
Division. 

4.5  If  the  information  required  to  be 
produced  pursuant  to  paragraph  A4.2  is  not 
available  from  the  Exchange,  the  relevant 
parties  shall  upon  request  provide  this 
information  to  the  Division  (at  its  offices  in 
Washington  DC)  within  30  days,  with  respect 
to  their  own  reportable  transaction.  The 
Division  tvill  notify  the  Exchange  that  it  has 
received  information  pursuant  to  this 
paragraph  and  upon  request  will  provide  the 
Exchange  the  information  submitted  by  the 
Exchange's  member  firms  or  their  affiliates. 

4.6  Representatives  of  a  relevant  party 
shall  be  available  to  respond  to  inquiries  of 
the  Exchange  or  the  Division  (in  person  at  the 
offices  of  the  Division  or  by  telephone) 
relating  to  its  records. 

5.  Tmnsaction  effected  in  significant 
markets 

5.1     All  transactions  in  relevant  UK 
securities  in  a  significant  market  shall  be 
effected  in  accordance  with  rules  10b-(>. 
lOb-7  and  lOb-8.  or  other  available 
exemptions.  For  purposes  of  this  exemption, 
the  term  "significant  market"  means  any 
securities  market  in  a  country  other  than  the 
United  States  or  the  British  Isles  to  which  a 
UK  issuer  has  applied  for  listing  or  obtaining 
a  quotation  for  the  qualified  UK  security  and 
been  accepted,  if  during  the  reference  period 
for  the  qualified  UK  security  the  volume  in 
such  qualified  UK  security,  as  published  by 
the  relevant  FFRA  in  such  securities  market, 
is  10  per  cent  or  more  of  the  aggregate  world- 
wide trading  volume  in  that  security  as 
published  by  all  FFRAs  in  such  significant 
markets,  in  the  British  Isles  and  the  US 
securities  markets. 

6.  General  conditions 

6.1  For  purposes  of  these  exemptions,  a 
two  business  day  cooling-off  period  shall 
apply  under  rule  10b-6(a)(4)(xi)  and  (xii)  in 
the  United  States.  Each  significant  market 
shall  be  subject  to  the  exemptive  relief  then  . 
available  in  sui  h  market,  if  any,  or  the  record 
maintenance  and  record  production 
riKjuirement  in  Lutter  regarding  Application 
of  Cooling-off  Periods  Under  Rules  Wb-6  to 
Distributions  of  Foreign  Securities  (April  4, 
1994). 

6.2  The  lead  underwriter,  global  co- 
ordinator or  equivalent  person  shall 
promptly  but  in  any  event  before  the 
commencement  of  the  covered  period  for  the 
qualified  UK  securities  and  within  such  time 
limitations  as  are  prescribed  by  the 
Exchange,  provide  wTitten  notice  ("Notice") 
to  the  Exchange  and  the  Division  containing 
the  following  information: 

(a)  the  name  of  the  issuer  and  the  qualified 
UK  security; 

(b)  whether  the  qualified  UK  security  is 
FT VSE  100  component  security  or 


information  about  the  market  capiliilisatiop 
and  the  world-wide  average  daily  trading 
volume  of  the  qualified  UK  security  tn  be 
distributed: 

(c)  the  identity  of  the  significant  market 
where  the  qualified  UK  security  trades; 

(d)  if  the  Notice  is  for  more  than  one  entity, 
the  identity  of  all  underwriters  and  selling 
group  members  relying  on  these 
exemptions:'  and 

B.  C:ertain  SEAQ  International  securities. 

1.  Sticurities 

1.1  The  security  being  distributed 
("qualified  SEAQ  International  security") 
must  be: 

(a)  a  "qualified  German  security"  a'; 
defined  in  Securities  Exchange  Act  Release 
No  33022  (6  Octohsr  1993); 

(10  a  "qualified  French  security"  as  defiiu-d 
in  S(K:urities  Exchange  Ac  t  Release  No  3417fi 
(7  lune  1994);  or 

(r)  a  security  that  qualifies  for  exemption 
pursuant  to  Securities  Exchange  Act  Relenst- 
No  33137  (3  November  1993). 

1.2  A  "relevant  SEAQ  international 
security"  is  a  qualified  SEAQ  International 
se(  urity  or  a  security  of  the  same  class  and 
series  as  or  a  right  to  purchase  the  qualifieil 
.SLAQ  International  security. 

2.  Transoftion  effected  in  the  I'nilfd 
States. 

2.1.  fransaction  in  relevant  SEAQ 
International  securities  effected  in  the  Unitc-il 
Stales  shall  comply  with  rules  10l)-6.  10b- 
7  and  lOb-8,  (unless  otherwise  excepted  or 
exempted  from  the  operation  of  these  rules.! 

3.  Transactions  effected  in  the  I'K 

3.1  Transactions  in  relevant  SEAQ 
International  securities  during  the  coven^d 
period  for  the  qualified  SEAQ  International 
security  in  the  principal  market  efff  ted  in 
the  UK  shall  be  conducted  in  compliant  e 
with  U'K  law.  For  the  purposes  of  this 
exemption,  the  term  "covered  period  f(ir  Ihi 
qualified  SEAQ  International  set:urity" 
means;  (i)  in  the  case  of  a  rights  issue,  th»t 
period  commencing  when  the  subscription 
pric:e  is  detennined  and  continuing  until  the 
completion  or  abandonment  of  the 
distribution  in  the  United  States;  and  (ii)  in 
the  case  of  any  other  distribution,  the  period 
conimencing  three  business  days  in  the 
principal  market  before  the  price  is 
deterniined  and  continuing  until  the 
completion  or  abandonment  of  the 
distribution  in  the  United  States:  provldrd. 
that  the  covered  period  for  the  qualififd 
SEAQ  International  security  shall  ni.i  start 
w  ith  respect  to  any  relevant  party  until  su(  h 
person  becomes  a  di.stribution  participant. 

3.2  All  transactions  in  relevant  SE.^Q 
International  securities  during  the  covttreil 
period  for  the  (|ualified  SEAQ  International 
security  effected  in  the  U'K  shall  be  effected 
on  or  r»'ported  to  the  Exchange,  I.IFFK  or 
SFA. 

3.3  Disclosure  of  trading  activities. 

(a)  The  inside  cover  page  of  the  offering 
materials  used  in  theoffetand  sale  in  the 
.    United  States  of  a  qualified  SEAQ 
International  security  shall  prominently 


display  a  statement  in  substantially  the 
following  form,  subject  to  appropriate 
modification  where  circumstances  require. 
Such  statement  shall  be  in  capital  letters, 
printed  in  bold-face  roman  type  at  least  as 
large  as  ten-point  modern  type  and  at  least 
two  points  leaded 

IN  CONNECTION  WITH  THIS  OFFERING. 
CERTAIN  PERSONS  MAY  ENGAGE  IN      ' 
TRANSACTIONS  FOR  THEIR  OWN 
ACCOUNTS  OR  FOR  THE  AC(X)UNTS  OF 
OTHERS  IN  IIDENTIFY  RELEVANT  SEAQ 
INTERN.\TIONAL  SECURITIES)  PURSUANT 
TO  EXEMPTIONS  FROM  RULES  lOb-6, 
10l>-7  and  lOb-8  UNDER  THE  SECURITIES 
EXCHANGE  ACT  OF  1934.  SEE  "(IDENTIFY 
SECTION  OF  OFFERING  MATERIALS  THAT 
DESCRIBES  THE  TRANSACTIONS  TO  BE 
EFFECTED)." 

(b)  There  shall  be  included  in  the 
identified  section  of  the  offering  materials  a 
comprehensive  description  of  the  activities 
that  may  be  undertaken  by  the  relevant 
parties  in  the  relevant  SEAQ  International 
securities  during  the  distribution. 

4.  Record-keeping  and  reporting. 

4.1  Each  relevant  party  shall  provide  to 
the  Exchange  the  information  required  in 
paragraph  B4. 2  with  respect  to  its 
transactions  in  relevant  SEAQ  Internationa! 
securities  in  the  UK;  provided,  that  in  the 
case  of  a  rights  issue,  information  is  only 
required  to  be  reported  to  the  Exchange 
during  the  period  or  periods  commencing  at 
any  time  during  the  covered  period  for  the 
qualified  SEAQ  International  security  that 
the  rights  exercise  price  does  not  represent  a 
discount  of  a  least  10  percent  from  the  then 
current  market  price  of  the  security 
underlying  the  rights  and  continuing  until  (i) 
the  end  of  the  covered  period  for  the 
qualified  SEAQ  International  security  or  (ii) 
until  the  rights  exercise  price  represents  a 
discount  of  a  least  12  percent  from  the  then 
current  market  price  of  the  security 
underlying  the  rights.' 

4.2  When  required  pursuant  to  paragraph 
H4.1.  the  relevant  parties  will  provide  the 
following  information  to  the  Exchange  in  a 
Comma  Delimited  ASCII  (American  Standard 
Code  for  Information  Interchange)  format 
including  a  common  record  layout  acceptable 
to  the  Exchange  and  the  Division,  with 
resMct  to  transactions  during  the  covered 
period  for  qualified  SEAQ  International 
securities  during  the  reference  period  in 
qualified  SEAQ  International  securities: 

(a)  the  name  of  the  security,  date,  time  (of 
execution  and  also  trade  reported  or 
transact i(jn  reported,  as  the  case  may  be. 
where  available  to  the  relevant  party),  price 
and  volume  of  each  transaction:  provided, 
that  no  information  regarding  a  customer 
trarisaction  shall  be  provided  unless  the 
transaction  has  a  value  of  S200.000  (currently 
3310,000)  or  more; 

(h)  the  exchange  or  inter-dealer  quotation 
systpm  (>n  which  the  transaction  was 
effected; 

(c:l  an  indication  whether  the  transaction 
was  for  a  proprietary  account  or  the  account 


'  Supplemental  Notices  shall  be  made  for 
underwriters  and  selling  group  mrmbers  identiruu. 
after  a  Notice  lias  been  filed. 


'  For  the  purposes  of  this  exemption,  unk\ss 
slated  otherwise,  the  current  market  price  for  a 
qualified  .SEAQ  International  security  shall  be  the 
■  losing  mid-price  at  the  end  of  the  mandatory  quote 
I)eri(>d  for  ihe  day  on  .SEAQ  International. 


of  a  customer:  provided,  that  a  transaction 
effected  by  a  relevant  party  for  a  customer 
account  for  which  it  has  exercised 
discretionary  authority  shall  be  reported  as  a 
Discretionary  Customer  Trade;  and 

(d)  the  identity  of  a  counterparty  to  the 
transaction. 

4.3  The  Exchange  and  the  relevant  parties 
shall  keep  all  dcKuments  produced  or 
prepared  pursuant  to  paragraph  B4.2  for  a 
period  of  not  less  than  two  years. 

4.4  Upon  request,  the  Exchange  will 
transmit  the  information  provided  by 
relevant  parties  pursuant  to  paragraph  B4.2 
within  30  days  to  the  Division.    . 

4.5  If  the  information  required  to  be 
produced  pursuant  to  paragraph  B4.21s  not 
available  from  the  Exchange,  the  relevant 
parties  will  upon  request  provide  this 
information  to  the  Division  (at  its  offices  in 
Washington  DC)  within  30  days,  with  respect 
to  their  own  reportable  transaction.  The 
Division  will  notify  the  Exchange  that  it  has 
received  information  pursuant  to  this 
paragraph  and  ufwn  request  will  provide  the 
Exchange  the  information  submitted  by  the 
Exchange's  member  firms  or  their  affiliates. 

4.6  Representatives  of  a  relevant  party 
will  be  made  available  to  resjjond  to 
inquiries  of  the  Exchange  or  the  Division  (in 
person  at  the  offices  of  the  Division  or  by 
telephone)  relating  to  its  records. 

5.  General  conditions. 

5.1  The  lead  underwriter,  the  global  co- 
ordinator or  equivalent  person  shall 
promptly,  but  in  any  event  before  the 
commencement  of  the  covered  period  for  the 
qualified  SEAQ  International  security, 
provide  a  written  notice  to  the  Division  and 
the  Exchange  containing  the  following 
information:  (i)  the  name  of  the  issuer  and 
the  qualified  SEAQ  International  security;  (ii) 
information  with  respect  to  the  market 
capitalization  and  the  average  daily  trading 
volume  of  the  qualified  SEAQ  International 
security;  (iii)  if  the  notice  is  for  more  than 
one  entity,  the  identity  of  all  underwriters 
and  selling  group  members  relying  on  these 
exemptions:  and  (iv)  a  statement  that  the 
relevant  parties  are  aware  of  the  terms  and 
conditions  of  the  exemptions. 

5.2  Where  a  Notice  is  required  to  be  given 
pursuant  to  an  exemption  named  in 
paragraph  Bl.l,  the  lead  underwriter,  the 
global  manager  or  equivalent  person  may 
provide  a  single  Notice:  provided,  that  the 
Notice  contains  the  information  required  by 
paragraph  B5.1. 

Conclusion 

This  request  for  an  exemption  relates  to 
distributions  of  those  SEAQ  or  SEAQ 
International  securities  which  meet  the 
specified  requirement  statement  above.  A 
distribution  of  a  SEAQ  or  SEAQ  International 
security  which  is  subject  to  rules  lOb-6,  10b- 
7  or  lOb-8  and  does  not  meet  the  terms  of 
the  new  exemption,  may  be  made  subject  to 
the  1993  exemption.  A  distribution  of  any 
SEAQ  or  SEAQ  International  security  subject 
to  rules  lOb-6,  lOb-7  and  lOb-8  and  falling 
outside  this  exemption,  the  1993  exem.ption 
or  any  other  exemption  in  force  would 
require  a  specific  grant  of  relief. 

If  you  have  any  questions,  please  do  not 
hesitate  to  call  me  or,  in  my  absence.  Mark 


Berman  of  our  Legal  department  (071  707 
3512). 

Yours  sincerely. 

Dan  Sheridan. 

Head  of  Market  Superx'ision. 

jFR  Doc.  9.5-1716  Filed  1-23-95;  8:45  am) 

BiLUNG  CODE  W10-01-P 


JMI 


(Release  No.  34-35233  File  No.  SR-CHX- 
94-22] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Chicago  Stock  Exchange,  Inc.  Relating 
to  Exclusive  Issues 

January  18.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(•'Act").  15  U.S.C.  §  78s{b)(l).  notice  is 
hereby  given  that  on  November  10. 
1994.  the  Chicago  Stock  Exchange.  Inc. 
("CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  and  on  January  4.  and  9,  1995. 
filed  Amendment  Nos.  1  and  2. 
respectively,  to  the  proposed  rule 
change.'  as  described  in  Items  I.  II  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Chicago  Stock  Exchange. 
Incorporated,  pursuant  to  Rule  19l>-4 
promulgated  under  the  Securities 
Exchange  Act  of  1934.  as  amended, 
submits  a  proposed  rule  change  relating 
to  exclusive  issue  rules  (Article  XXX, 
Rule  23). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fihng  with  the  Commission,  the 
self-regulaton,'  organization  included 
statements  concerning  the  purpose  of    ~ 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulator\'  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

'  See  letters  from  David  Rusoff.  Foley  4  L«rdner. 
10  .\my  Bilbija.  SEC.  dated  Dece.mber  29,  1994;  and 
to  Glen  Barrenline.  SEC.  doled  Januar>  5.  1995. 
Aniendmer>t  Nos.  1  and  2  made  non-substdntive 
changes  to  the  proposal. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 . 1'urpose 

The  purpose  of  the  proposed  change 
is  to  impose  additional  requirements 
and  prohibitions  on  speciaHsts.  and 
others,  when  the  Exchange  is  the 
primary  market  in  a  particular  issue 
("exclusive  issue").  The  rule  proposal  is 
designed  to  prohibit  specialist  units 
registered  in  an  exclusive  issue  from 
engaging  in  business  transactions  -  with 
the  issuer.^  It  is  also  intended  to 
promote  fair  dealings  in  exclusive  issues 
by  prohibiting  certain  types  of 
transactions"*  without  first  securing  the 
approval  of  floor  officials.  Furthermore, 
the  proposal  makes  the  "equalizing" 
exemption  in  paragraph  (e)(5)  of  SEC 
Rule  lOa-1  unavailable  for  specialists 
and  market  makers  when  selling  short 
an  exclusive  issue. ^  Finally,  the 
proposal  includes  a  definition  of  an 
exclusive  issue.**  The  CHX  specialists 
are  provided  a  statistical  report  on  a 
monthly  basis  containing  data  regarding 
trade  and  share  volume  of  each  issue  by 
exchange.  Thus,  a  specialist  will  be 
aware — by  reviewing  the  monthly 
report — if  exclusive  issue  obligations 


-The  term  "business  transaction"  is  intended  to 
be  inlerpretrd  broadly  to  include,  for  example: 
Loans,  purchase  of  assets  from  the  issuer,  and 
acquisition  of  any  beneficial  ownership  of  shares  of 
such  issuer. 

'  In  addition  to  the  specialist  unit,  the  proposed 
rule  extends  to  any  co-specialist  or  other  associated 
person,  officer,  director,  partner  or  employee  of  a 
specialist  unit  registered  in  the  exclusive  issue. 

*  The  specific  types  of  transactions  are  listed  in 
CHX  proposed  Rule  23(b)(2).  and  include 
transdrtions  such  as  a  purchase  at  a  price  above  the 
last  sale  in  the  same  session  and  a  proposed 
transaction  involving  a  price  movement  of  Vi  point 
or  more. 

'■  17  CFR  §  240.10a-l(el(5).  Rule  lOa-1  generally 
prohibits  persons  from  effecting  a  short  sale  of  a 
registered  security  (a)  below  the  price  of  the  last 
sale,  or  (b)  at  such  price  if  it  is  lower  than  the  last 
sale  at  a  different  price,  the  exception  provided  for 
in  paragraph  (e)(5)  permits  registered  specialists  or 
registered  exchange  market  makers  (or  a  third 
market  maker  for  its  own  account  over-the-counter) 
to  effect,  for  their  own  account,  a  sale  (a)  at  a  price 
equrtl  to  or  above  the  last  sale,  or  (b)  at  a  price  equal 
J|i*he  most  recent  offer  communicated  for  the 
security  by  such  registered  person  if  such  offer, 
when  communicated,  was  equal  to  or  above  the  last 
sale.  In  addition,  the  Rule  expre.ssly  provides  that 
an  exchange  may  prohibit  its  registered  specialists 
and  market  markers  from  availing  themselves  of  the 
exemption  if  the  exchange  determines  that  such 
action  is  necessary  or  appropriate  in  its  miirkot.  in 
the  public  interest,  or  for  the  protection  of 
investors. 

''An  "exclusive"  issue  is  defined  in  the  proposed 
rule  as  the  stock  of  any  company  traded  on  the 
Exchange  not  otherwise  traded  on  the  New  York  or 
American  Stock  Exchanges  or  NA.SDAQ/NMS.  and. 
where  there  exists  another  market  for  such  issue, 
the  Exchange  has  executed  25%  or  more  of  the 
tran.s<ictions  in  the  issue  during  the  three  previous 
months. 


have  been  triggered  and  will  be 
responsible  for  conducting  his  business 
accordingly.'^ 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
pubUc  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose  a 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  .Set  urities  and  Exchange 
Commission.  450  Fifth  Street.  N\V., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


'Conver,sation  between  Amy  Bilbija.  SEC.  David 
Rusoff.  Foley  &  Lardner.  and  Dan  Liberti.  CHX.  on 
J.inuary  13. 1995. 


provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-94-22 
and  should  be  submitted  by  February 
14.1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  95-1685  Filed  1-23-95:  8:45  am) 
BILLING  C0D€  80tO-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  «2760] 

California;  Declaration  of  Disaster 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  January  10.  1995, 
and  amendments  thereto  on  January  12, 
13,  and  16, 1  find  that  the  following 
counties  in  the  State  of  California 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  flooding  beginning 
on  January  3.  1995  and  continuing: 
Alameda.  Amador.  Butte.  Colusa.  Contra 
Costa,  Del  Norte.  Glenn.  Humboldt. 
Kern,  Lake.  Lassen.  Los  .Angeles.  Marin. 
Mendocino,  Modoc,  Monterey,  Napa. 
Nevada.  Orange.  Placer.  Plmnas. 
Riverside.  Sacramento.  San  Bernardino. 
San  Diego.  San  Luis  Obispo.  San  Mateo. 
Santa  Barbara.  Santa  Clara.  Santa  Cruz. 
Shasta,  Sonoma,  Sutter,  Tehama, 
Trinity.  Ventura.  Yolo,  and  Yuba. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  March  13, 1995,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  October  10, 1995,  at  the 
addre.ss  listed  below: 
L'.S.  Small  Business  Administration. 
Disaster  Area  4  Office.  P.O.  Box 
13795.  Sacramento.  CA  9585:i-4795 
or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Alpine. 
Calaveras.  El  Dorado.  Fresno,  Imperial. 
Inyo.  Kings.  Merced.  San  Benito.  San 
Francisco.  San  Joaquin.  Sierra.  Siskiyou. 
Solano,  Stanislaus,  and  Tulare  Counties 
in  California;  Curry,  Josephine. 
Klamath,  and  Lake  Counties  in  Oregon. 
Clark  and  Washoe  Coimties  in  Nevada; 
and  I.aPaz  and  Mohave  Counties  in 
Arizona. 
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'  Tie  interest  rates  are: 


For  ptiysical  damage: 

Homeowners      with      credit 

available  elsewtiere  

j  Homeowners  wittiout  credit 
available  elsewtiere  

Businesses  witti  credit  avail- 
at)te  elsewtiere 

Businesses  and  non-profit  or- 
ganizations wittiout  credit 
available  elsewtiere  

Ottiers  (including  non-profit 
organizations)    witti    credit 

available  elsewtiere  

For  economic  injury; 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewtiere  . 


Percent 


8.000 
4.000 
8.000 

4.000 

7.125 

4.000 


I 

IThe  number  assigned  to  this  disaster 
for  physical  damage  is  276006.  For 
e<ionomi(:  injury  the  numbers  are 
842600  for  California;  842700  for 
Oregon;  842800  for  Nevada;  and  844000 
for  Arizona. 

(C^ilalng  of  Fedora!  Domt-stii;  Assistant.f 
I'rogram  Nos.  59002  and  59008). 

Diitod;  January  18,  1995. 
Bernard  Kulik, 

A!i.-i(x:iate  Administrator  for  O/.vi.sfer 
AAsistanct'. 

|I"K  Do<:.  9.5-1 74fi  Filed  1-23-95:  8:45  am] 
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[Declaration  of  Economic  Injury  Disaster 
Loan  Area  s8424] 

California;  Declaration  of  Disaster 
Loan  Area 

Humboldt  County  and  the  contiguous 
counties  of  Del  Norte.  Mendocino. 
Sifckiyou.  and  Trinity  in  the  State  of 
Callfortiia  constitute  an  economic  injury 
dijifl.ster  loan  area  due  to  damages 
caused  by  a  fire  which  occured  on 
November  7.  1994  in  the  City  of 
Garberville.  Eligible  small  businesses 
without  credit  available  elsewhere  and 
.sniall  agricultural  cooperatives  without 
credit  available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
0(  tjober  17,  1995  at  the  address  li.sted 
below: 

I'.fe.  Small  Business  Administralion. 
Disaster  Area  4  Office,  P.O.  Box 
1 3795.  Sacramento.  CA  95853-^795 

or  other  locally  announced  lo<:ations. 
The  interest  rate  for  eligible  small 
buMnesses  and  small  agriculturn! 
cooperatives  is  4  percent. 

((^iiliilogof  Ftidcral  Domestic  .Assistaiite 
i'nigiam  \o.  59002.) 


Dated:  January  17.  1995. 
Cassandra  M .  Pulley. 

Acting  Administrator. 

IFR  Doc.  95-1703  Filed  1-23-95;  8:45  am] 
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[Declaration  of  Disaster  Loan  Area  #2759] 

Florida;  Declaration  of  Disaster  Loan 
Area 

Marion  County  and  the  contiguous 
counties  of  Alachua.  Citrus.  Lake.  Levy. 
Putman,  Sumter,  and  Volusia  in  the 
State  of  Florida  constitute  a  di.saster  area 
as  a  result  of  damages  caused  by 
tornadoes  which  occurred  on  January  7, 
1995.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  March  20.  1995  and 
for  economic  injury  until  the  close  of 
business  on  October  17.  1995  at  the 
address  listed  below: 

U.S.  Small  Business  Administration. 
Disaster  Area  2  Office.  One  Baltimore 
Place.  Suite  300.  Atlanta,  GA  30308 

or  other  locally  announced  locations. 
The  interest  rates  are: 


Percent 

For  ptiysical  damage: 

Homeowners  witfi  credit 
available  elsewtiere  

8  000 

Homeowners  wittiout  credit 
available  elsewtiere  

4  000 

Businesses  witti  credit  avail- 
able elsewhere 

8  000 

Businesses  and  non-profit  or- 
ganizations without  credit 
available  elsewtiere  

4000 

Others  (including  non-profit 
organizations)  with  credit 
available  elsewhere  

7  125 

For  economic  injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere 

4.000 

The  number  a.ssigned  to  this  disaster 
for  physical  damage  is  275912  and  for 
economic  injury  the  number  is  8425. 

(Catalog  of  Federal  Domestic  Assistance 
l'rr)gram  Nos.  59002  and  59008). 

Dated:  Januan,'  17.  1995. 
Ca.s.sandra  M.  Pulley, 
Acting  Administrator. 
|FK  D«x:.  9.5-174:1  Filed  1-23-95:  8:45  ani| 

BILLING  CODE  802S-01-M 


[License  No.  01/01-0362] 

Fleet  Equity  Partners  VI,  L.P.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  November  25,  1994.  a  notice  was 
published  in  the  Federal  Register  (59 
FR  00677)  stating  that  an  application 


had  been  filed  by  Fleet  Equity  Partners 
VI,  LP.  of  Providence.  Rhode  Island, 
with  the  Small  Business  Administration 
(SBA)  pursuant  to  Section  107.102  of 
the  Regulations  governing  small 
business  investment  companies  (13 
C.F.R.  107.102  (1994))  for  a  Hcense  to 
operate  as  a  small  business  investment 
t:ompany. 

Interested  parties  were  given  until 
close  of  business  on  December  24, 1994 
to  submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  01/01-0362  on 
January  11.  1995,  to  Fleet  Equity 
Partners  VI,  L.P.  to  operate  as  a  small 
business  investment  company. 

The  Licensee  will  be  owned  by  Fleet 
Growth  Resources  II,  Inc.  (97.5%), 
Silverado  IV  Corp.  (1.3%),  and  by 
certain  employees  of  Fleet  Financial 
Group.  Fleet  Growth  Resources  II,  Inc.  is 
a  wholly-owned  subsidiary  of  Fleet 
Private  Equity  Co.,  which  is  in  ttim  a 
wholly-owned  subsidiary  of  Fleet 
Financial  Group.  The  Licensee  will 
begin  operations  with  SlO.O  million  of 
private  capital. 

(Catalog  of  Federal  Domestic  Assistance 
I'rogram  No.  59.011.  Small  Business 
Investment  Gimpanies) 

Dated:  January  12.  1995. 
Robert  D.  Stillman. 

Associate  Administrator  for  Investmfnt. 
IFR  Doc.  95-1671  Filed  1-2.3-95;  8:45  ami 

BILUNG  CODE  802S-01-M 

[Application  No.  99000144] 

North  Dakota  Small  Business 
Investment  Co.;  Notice  of  Filing  of  an 
Application  for  a  License  To  Operate 
as  a  Small  Business  Investment 
Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
.Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFT?  107.102)  (1994))  hy 
North  Dakota  Small  Business 
Investment  Companv.  502  First  Avenue 
North.  P.O.  Box  1389.  Fargo,  North 
Dakota  .58107,  for  a  license  to  operate  as 
a  small  business  investment  company 
(SBIC)  under  the  Small  Business 
Investment  Act  of  1958,  as  amended  (15 
U.S.C.  et  seq.l,  and  the  Rules  and 
Regulations  promulgated  thereunder. 
North  Dakota  Small  Business 
Investment  Company  is  a  limited 
partnership  formed  under  North  Dakota. 
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law.  Its  principal  ofnce  address  listed 
above  shall  be  replaced  when  the 
partnership  establishes  its  permanent 
office  in  an  appropriate  city  in  North 
Dakota.  The  applicant  will  be  managed 
by  its  General  Partner,  In  vest  America 
ND.  LLC.  a  Delaware  limited  liability 
company  located  at  the  same  address  as 
the  applicant.  David  R.  5k:hroder.  Robert 
A.  Qimey,  Kevin  F.  Mullane,  and 
Steven  J.  Massey  are  the  owners  of  the 
CfOneral  Partner.  No  individual  or  entity 
owns  more  than  10  percent  of  the 
proposed  SBIC. 

Tne  applicant  will  begin  operations 
with  capitalization  in  excess  of  $5 
million  and  will  be  a  source  of  equity 
financings  for  qualified  small  business 
concerns.  The  applicant  will  focus  its 
North  Dakota  Office  on  North  Dakota 
and  contiguous  state  investments.  It 
may  also  co-invest  with  other 
inve.stment  firms  in  businesses  outside 
of  North  Dakota. 

Mattrs  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  wTitten  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration.  409  3rd  Street, 
vSVV..  Washington.  DC  20416. 

A  copy  of  tnis  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Fargo,  North  Dakota. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011.  Small  Business 
Investment  Companies). 

Dated:  January  19.  1993. 
Robert  D.  Stillman. 

Associate  Administrator  for  Iiivvstmnnt. 
|FR  Doc.  95-1702  Filed  1-23-95:  8:45  am] 

BILLING  CODE  802S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements 

AGENCY:  Department  of  Transportation 
(DOT).  Office  of  the  Secretary. 
action:  Notice. 

SUMMARY:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 


transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35). 

DATES:  January  17.  1995. 
ADDRESSES:  Written  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edward  Clarke,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10202, 
Washington.  D.C.  20503.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  official  of  your  intent 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  Susan  Pickrel  or 
Annette  Wilson,  IRM  Strategies 
Division.  M-32,  Office  of  the  Secretary 
of  Transportation,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590,  (202) 
366-4735. 

SUPPLEMENTARY  INFORMATION:  Section 
3507  of  Title  44  of  the  United  States 
Code,  as  adopted  by  the  Papenvork 
Reduction  Act  of  1980,  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing  those 
information  collection  requests 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act.  In  carrying  out  its  responsibilities, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Items  Submitted  to  OMB  for  Review 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
January  17.  1995: 

DOT  No:  4024. 

OMB  No:  2115-0012. 

Administration:  U.S.  Coast  Guard. 

Title:  Application  for  Appointment  as 
a  Cadet,  USCG. 

Need  for  Information:  Title  14  USC 
211(a)l  authorizes  the  appointment  of    - 
permanent  commissioned  officers  in  the 
Regular  Coast  Guard  from  the  Coast 
Guard  Academy. 

Proposed  Use  of  Information:  This 
information  will  be  used  by  the  Coast 
Guard  Academy  to  screen  and  review 
applicant's  qualifications  to  determine 
eligibility. 


Frequency:  One  time. 

Burden  Estimate:  8,600  hours. 

Respondents:  Men  and  women 
between  the  ages  of  17  and  22. 

Form(s):  CG-4151,  CGAD-618A. 
CGAD-635,  CGAD-634A,  CGAD-634B. 
and  CGAD-618B 

Average  Burden  Hours  Per  Response: 
15  minutes  reporting. 

DOT  No:  4025. 

OMB  No:  2115-0518. 

Administration:  U.S.  Coast  Guard. 

Title:  Requirements  for  the 
Installation  and  Use  of  Oil  Discharge 
Monitoring  Equipment  on  Tank  Vessels. 

Need  for  Information:  Title  46  USC 
3703  gives  the  Coast  Guard  the  authority 
to  regulate  the  design,  repair  and 
equipping  of  tank  vessels,  including 
machinery  and  appliances  used  in  the 
handling  and  stowage  of  oil  cargoes. 

Proposed  Use  of  Information:  Coast 
Guard  will  use  this  information  to 
determine  if  a  vessel's  construction, 
arrangement  and  equipment  are  in 
compliance  with  regulations. 

Frequency:  On  occasion. 

Burden  Estimate:  783  hours. 

Respondents:  Vessel  owners. 

Form(s}:  None. 

Average  Burden  Hours  Per  Response: 
45  minutes  reporting;  15  minutes 
recordkeeping. 

DOT  No:  4026. 

OMB  No:  2125-0016. 

Administration:  Federal  Highway 
Administration. 

Title:  Driver's  Record  of  Duty  Status. 

Need  for  Information:  Title  49  CFR 
395.8  requires  drivers  to  record  their 
hours  of  service  to  assure  compliance 
with  driving  and  on-duty  time 
limitations  set  forth  in  the  Federal 
Motor  Carrier  Safety  Regulations. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  determine 
driver  and  motor  carrier  compliance 
with  maximum  time  regulations. 

Frequency:  Recordkeeping  (6 
months). 

Burden  Estimate:  14,799,033  hours, 
lents:  Motor  carriers, 
lone. 

lurden  Hours  Per  Response: 
19  minutes  recordkeeping. 
(027. 

1125-0556. 

[ion:  Federal  Highway 
Administration. 

Title:  Determining  Accident  Rates  for 
T^onger  Combination  Vehicles  (LCVs). 

Need  for  Information:  Out  of  concern 
for  the  safety  of  the  traveling  public. 
Congress  placed  a  freeze  on  the 
operation  of  LCVs.  However,  the  U.S. 
General  Accounting  Office  has 
determined  that  the  safety  of  LCVs  is 
unknown.  To  compare  the  safety  of 


LCVs  and  conventional  tractor 
semitrailers,  accident  data  and  carrier 
specific  vehicle  miles  of  travel  are 
needed  under  similar  circumstances  of 
driver  experience,  highway  system, 
driving  environment,  company  size  and 
other  factors  that  are  thought  to 
influence  accident  rates. 

Proposed  Use  of  Information:  The 
FHWA  will  analyze  the  data  as  part  of 
its  effort  to  compare  the  safety  of  LCVs 
with  that  of  conventional  tractor 
semitrailers.  Substantial  transportation 
savings  have  been  projected  through  the 
expanded  use  of  LCVs  which  offer 
increased  productivity. 

Frequency:  One  time. 

Burden  Estimate:  800  hours. 

Respondents:  Motor  carrier 
companies  operating  LCVs. 

Fonn(s):  None. 

Average  Burden  Hours  Per  Response: 
4  hours  reporting. 

DOT  No:  4028. 

OMB  No:  21 15— New. 

Administration:  U.S.  Coast  Guard. 

Title:  Direct  User  Fees  for  Inspection 
or  Examination  of  U.S.  and  Foreign 
Commercial  Vessels. 

Need  for  Information:  Title  46  USC 
2110  authorizes  the  Coast  Guard  to 
create  user  fees  for  the  inspection  or 
examination  of  U.S.  and  foreign 
commercial  vessels. 

Proposed  Use  of  Information:  Coast 
Guard  will  use  the  information  collected 
to:  (1)  Credit  payment  to  specific  vessels 
and  if  an  incorrect  amount  is  submitted 
or  the  payment  instrument  fails  to  clear 
the  bank,  followup  action  will  be  taken; 
(2)  give  vessel  owners  an  opportunity  to 
pay  annual  vessel  inspection  fees  for 
future  years  in  advance;  and  (3)  give 
organizations  who  are  charitable  in 
nature,  not  for  profit  and  youth 
oriented,  an  opportunity  to  seek  an 
exemption  from  the  vessel  inspection 
fee. 

Frequency:  Annually. 

Burden  Estimate:  2,900  hours. 

Respondents:  Owners  or  operators  of 
commercial  U.S.  and  foreign  vessels. 

Fonn(s):  CG-5565  and  CG-5565-A. 

Average  Burden  Hours  Per  Response: 
7  minutes  reporting. 

DOT  No:  4029. 

OMB  No:  2120-0021. 

Administration:  Federal  Aviation 
Administration. 

Title:  Certification:  Pilots  and  Flight 
Instructors,  FAR  61. 

Need  for  Information:  The 
information  is  needed  to  ensure 
compliance  with  Section  602  of  the 
Federal  Aviation  Act  of  1958  (49  USC 
1422),  which  specifically  empowers  the 
Secretary  of  Transportation  to  issue 
airman  certificates  to  properly  qualified 


persons.  Federal  Aviation  Regulations 
Part  61,  Certification:  Pilots  and  Flight 
Instructors,  and  Part  143,  Ground 
Instructors,  implement  that  portion  of 
the  Act. 

Proposed  Use  of  Information:  The 
information  collected  on  the  airman 
certificate  and/or  rating  application 
forms  and  the  required  records/ 
logbooks/statements  will  be  used  to 
determine  qualifications  of  the 
applicant  for  issuance  of  a  pilot  or 
instructor  certificate,  or  rating,  or 
authorization. 

Frequency:  As  requested  by  the 
airman. 

Burden  Estimate:  256.695  hours. 

Respondents:  Individual  Airmen. 

Form(s):  FAA  Form  8710-1 

Average  Burden  Hours  Per  Response: 
Up  to  30  minutes  per  response. 

DOT  No:  4030. 

OMB  No:  2130— New. 

Administration:  Federal  Railroad 
Administration. 

Title:  FRA  Customer  Ser\'ice  Survey. 

Need  for  Information:  Executive  Order 
12862  dated  September  11, 1993, 
requires  agencies  to  establish  and 
implement  customer  service  standards. 

Proposed  Use  of  Information:  The 
information  will  provide  a  mechanism 
whereby  FRA  can  determine  the  quality 
of  services  provided  tolheir  customers 
(internal/external)  and  benchmark 
against  the  best  in  the  business. 

Frequency:  One  time. 

Burden  Estimate:  267  hours. 

Respondents:  Individuals. 

Form(s):  Survey  form. 

Average  Burden  Hours  Per  Response: 
20  minutes. 

DOT  No:  4031. 

OMB  No:  2115-0016. 

Administration:  U.S.  Coast  Guard. 

Title:  Characteristics  of  Liquid 
Chemicals  Proposed  for  Bulk  Water 
Movement. 

Need  for  Information:  The  Coast 
Guard  has  the  authority  under  46  CFR 
30—40  to  administer  and  enforce  the 
laws  for  the  safe  transportation  of 
hazardous  materials  on  board  tank 
vessels. 

Proposed  Use  of  Information:  Coast 
Guard  will  use  this  information  to 
evaluate  and  determine  the  precautions 
that  are  taken  to  protect  the  vessel,  its 
personnel  and  the  general  public  that 
reside  along  the  proposed  route. 

Frequency:  On  occasion. 

Burden  Estimate:  300  hours. 

Respondents:  Chemical 
manufacturers. 

Form(s):  CG-4355. 

Average  Burden  Hours  Per  Response: 
3  hours  reporting. 

DOT  No:  4032. 


OMB  No:  2 127— New. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  Head  Protection  Phase-in 
Reporting  Requirements. 

Need  for  Information:  Title  15  USC 
1392  authorizes  NHTSA  to  issue  Federal 
Motor  Vehicle  Safety  Standards  to 
require  improved  head  protection  in 
impacts  against  the  vehicle  upper 
interior  components. 

Proposed  Use  of  Information:  The 
information  received  from  the 
manufacturers  will  be  used  to  determine 
the  extent  to  which  they  are  complying 
with  the  requirement  for  improved  head 
protection  in  impacts  against  the  vehicle 
upper  interior  components. 

Frequency:  Annually. 

Burden  Estimate:  1,260  hours. 

Respondents:  Manufacturers. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
24  hours  reporting:  12  hours 
recordkeeping. 

DOT  No:  4033. 

OMB  No:  2106-0030. 

Administration:  Office  of  the 
Secretary. 

Title:  Aircraft  Accident  Liability 
Insurance  (Title  14  CFR  205). 

Need  for  Information:  Title  14  CFR 
205  contains  minimum  requirements  for 
air  carrier  accident  liability  insurance  to 
protect  the  public  from  losses,  and 
directs  that  certificates  evidencing 
appropriate  coverage  be  filed  with  DOT 
as  proof  of  coverage. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  monitor 
compliance  with  Section  205  and  to 
assure  the  public  that  air  carriers 
possess  the  required  levels  of  aircraft 
accident  liability  insurance. 

Frequency:  On  occasion. 

Burden  Estimate:  3,043  hours. 

Respondents:  U.S.  and  foreign  air 
carriers. 

Form(s):  OST  Forms  6410  and  6411. 

Average  Burden  Hours  Per  Response: 
30  minutes  reporting. 

DOT  No:  4034. 

OMB  No:  21 25— .New. 

Administration:  Federal  Highway 
Administration. 

Title:  Nationwide  Survey  of  Public 
Roads  Readers. 

Need  for  Information;  Executive  Order 
12862  requires  agencies  to  establish  and 
implement  customer  service  standards. 

Proposed  Use  of  Information:  The 
data  collected  will  be  analyzed  to 
determine  the  manner  and  ex-tent  to 
which  the  magazine.  Public  Roads,  is 
achieving  its  objectives  and  meeting  the 
needs  of  its  readers  and  customers. 

Frequency:  One  time. 

Burden  Estimate:  611  hours. 
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Respondents:  Public,  government. 
Form(s):  survey  form. 
Average  Burden  Hours  Per  Response; 
15  minutes  reporting. 

IXrr  No:  4035. 
OMB  No:  2125-0507. 
Administration:  Federal  Highway 
Administration. 

Title:  Voucher  for  Federal-Aid 
Roimbursement. 

Need  for  Information:  Title  23  USC 
121  and  117  require  the  submission  of 
vouchers  for  State  highway  agencies  to 
be  reimbursed  for  costs  incurred  on 
Federal-aid  projects. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  assure  that 
the  amount  of  the  claim  and  the  terms 
of  tlie  agreements  have  t>een  certified  by 
an  authorized  State  official. 

Frequency:  On  occasion. 

Uurden  Estimate:  13.201  hours. 

Respondents:  State  highway  agenci»;s. 

Form(s):  PR-20.  FH\VA-1447  and 
FHWA-1175. 

Average  Burden  Hours  Per  Response: 
I  hour  reporting. 

LXrr  No:  4036. 

OMB  No:  21 15-0580. 

Administration:  U.S.  Coast  Guard. 

Title:  Emergency  Evacuation  Plan  for 
Manned  Outer  Continental  Shelf  l>ands 
\a  (OCS)  Facilities. 

Need  for  Information:  Title  43  USC 
13.'t(d)  authorizes  the  Coast  Guard  to 
promulgate  and  enforce  regulations 
promoting  the  safety  of  life  and  property 
on  (K'.S  facilities. 

Proposed  Use  of  Information:  Coast 
Guard  will  use  this  information  to 
ensure  that  operators  of  manned  OCS 
facilities  develop,  implement  and 
maintain  comprehensive  contingency 
evacuation  plans  for  the  complete 
evacuation  of  all  personnel  from  their 
facilities  in  case  of  emergency. 

Frequency:  On  occasion. 

Burden  Estimate:  7.769  hours. 

Respondents:  Ownt^rs  and  operators 
of  (K;S  facilities. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
40  hours  to  prepare  a  new  emergency 
evacuation  plan;  10  hours  to  revi.se  an 
emergency  evacuation  plan;  2  hours 
recordkeeping. 

Issiti?d  in  Washingliiii.  l).C.  (.ti  ,'iinuiirv  17, 
l<»95. 

i'aiila  R.  Ewen. 

Cltiff.  IHM  Stm!f^h<:  Diviticm. 

\FR  Dot.  05-1721  Filtrd  l-2n-«»r.;  R;4ri  .mil 

eiLLiNG  COD€  4910-«2-P 


Federal  Aviation  Administration 
[Summary  Notice  No.  PE-95-8] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petiti(ms  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary- 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  13.  1995. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket.(AGC- 

200).  Petition  Docket  No. 800 

Independence  Avenue.  S\V., 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory-  docket 
and  art!  available  for  examination  in  the 
Rules  Do<:krt  (AGC-200).  room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SVV.. 
Washington,  DC  20591;  telephone  (202) 
2f.7-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
.Mr.  D.  Michael  Smith,  Office  of 
Ruhwnaking  (ARM-1);  Federal  Aviation 
Administration,  800  Independence 
Avi^nue.  SW.,  Washington.  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  *>  1 1  -27  of 
Part  1 1  of  the  Federal  Aviation 
Rei.-.ulations  (14  CFR  Part  11). 

l.ssiuul  in  Washington.  DC,  on  janiwry  J/. 

Donald  P.  Byrne, 

As:il'<tant  Cbivf  Counsel  for  Hvgiihtiuns.  ■ 

Fetiliuns  for  Exemption 

I  >ockf:t  No:  25m2. 


Petitioner:  Cessna  Aircraft  Company. 

Sections  of  the  FAR  Affected:  14  CFR 
47.69(b). 

Description  of  Relief  Sought:  To  Extend 
Exemption  No.  5043,  which  allows 
the  operation  of  aircraft  outside  the 
Untied  States  by  using  a  Dealer's 
Aircraft  Registration  Certificate 
subject  to  the  same  terms  and 
conditions  stated  in  the  original  grant. 

Docket  No.  .•27934. 

Petitioner:  Alaska  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  1 4  CFR 
paragraph  111(d)(2),  appendix  A  and 
paragraph  ni(d)(2),  appendix  B  of  part 
01;  paragraph  III(n)(2),  appendix  E 
and  paragraph  111(d)(2),  appendix  F  of 
part  121. 

Description  of  Relief  Sought:  To  permit 
Alaska  Airlines,  Inc.,  (ALA)  to 
c(mduct,  in  a  simulator,  circling 
approaches  that  do  not  permit  a 
normal  landing  on  a  runway  that  is  a 
least  90  degrees  from  the  final 
approach  course,  in  both  ALA's 
approved  training  course,  and  in 
practical  tests  for  the  issuance  of 
airline  transport  pilot  certificates. 

Docket  No.:  2797\. 

Petitioner:  Bell  Helicopter  Textron.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
21.19(b)(1). 

Description  of  Relief  Sought:  To  permit 
Bell  Helicopter  Textron,  Inc..  to 
obtain  an  amended  tvpe  certificate  for 
rC  H2SW  that  would  include  the 
Model  407LT  and  use  the  same 
certification  basis  as  that  used  fur  the 
Model  407L. 

DocJtef  No.  .27974. 

Petitioner:  Robert  F.  Loughran. 

Sections  of  the  FAR  Affected:  14  CFR 
47.2(3)  and  47.9(c). 

Description  of  Relief  Sought:  To  allow 
an  otherwise  qualifying  U.S. 
corporation  to  continue  to  be  treated 
as  a  U.S.  citizen  for  aircraft 
registration  purposes  even  though  it 
has  appointed  a  non-U.S.  citizen  as  its 
president,  or  to  allow  flight  time 
accrued  during  international  trips 
originating  from  within  the  U.S.  and 
returning  to  the  U.S.  to  be  counted 
toward  the  60  percent  U.S.  flight  hour 
requirement  for  non-U.S.  citizen 
corporations. 

Dispositions  of  Petitions  ° 

Docket  No.:  25617. 

Petitioner:  Japan  Airlines  Company.  Ltd. 

Sections  of  the  FAR  Affected:  14  CFR 
paragraphs  (a)  and  (b),  appendix  B, 
part  43;  45.11;  91.203(c);  and  91.417 
(c)  and  (d). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5000,  as  amended,  which  allows 
Japan  Airlines  Company,  Ltd.,  (JAL) 


to  continue  to  operate  its  U.S.- 
registered  aircraft  that  have  been 
modified  by  installed  of  fuel  tanks  in 
the  passenger  or  baggage  compartment 
without  keeping  an  FAA  Form  337  on 
board  aircraft.  This  exemption  allows 
JAL  to  continue  to  operate  its  U.S.- 
registered  aircraft  without  having  an 
identification  plate  secured  to  the 
fuselage  exterior  and.  with  respect  to 
JAL's  U.S.-registered  aircraft 
manufactiu«d  before  March  7. 1988, 
this  extension  would  allow 
continuation  of  operation  without 
displaying  the  aircraft  model 
designation  and  manufacturer's  serial 
number  on  the  aircraft  exterior. 

GRANT.  December  30.  1994,  Exemption 
No.  5006C 

Docket  No.:  25653. 

Petitioner:  Singapore  Airlines,  Ltd. 

Sections  of  the  FAR  Affected:  14  CFR 
paragraphs  (a)  and  (b),  appendix  B, 
part  43;  45.11;  91.203(c);  and  91.417 
(c)  and  (d). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
5008,  as  amended,  which  allows 
Singapore  Airlines,  Ltd.,  (SIA)  to 
continue  to  operate  its  U.S.-registered 
aircraft  that  have  been  modified  by 
installed  of  fuel  tanks  in  the  passenger 
or  baggage  compartment  without 
keeping  an  FAA  Form  337  on  board 
aircraft.  This  exemption  allows  SIA  to 
continue  to  operate  its  U.S.-registered 
aircraft  without  having  an 
identification  plate  secured  to  the 
fiiselage  exterior  and,  with  respect  to 
SIA's  U.S.-registered  aircraft 
manufactured  before  March  7,  1988, 
this  extension  would  allow 
continuation  of  operation  without 
displaying  the  aircraft  model 
designation  and  manufacturer's  serial 
number  on  the  aircraft  exterior. 

GRANT,  December  30,  1994,  Exemption 
No.  5008C 

Docket  No.:  27396. 

Petitioner:  Northwest  Airlines.  Inc. 

Section.^  of  the  FAR  Affected:  14  CFR 
121.440(a). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  and  amend 
Exemption  No.  5815,  which  allows 
Northwest  Airlines,  Inc.,  (NWA)  to 
conduct  a  Single  Visit  Training 
Plogram  (SVTP)  in  preparation  for 
transition  to  an  Advanced 
Qualification  Program  for  all  fleets 
under  SFAR  58,  in  order  to  permit 
implementation  of  a  random  line 
check  program.  For  this  purpose 
NWA  has  requested  exemption  from 
the  annual  line  check  requirement  of 


§ 


121.440(a),  as  well  as  modification 


of  the  requirement  in  its  existing 
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exemption  to  conduct  a  pilot-in- 
command  (PIC)  line  check  6  months 
following  an  SVTP  session.  The 
exemption  amendment  permits  NWA 
to  administer  line  checks  on  a  random 
basis  to  50  percent  of  its  PICs  per 
year.  All  such  line  checks  will 
include  entire  cockpit  crews,  all 
aircraft  fleet  types,  and  typical  aircraft 
routes.  Under  the  program  NWA 
would  ensure  that  no  PIC  would 
exceed  24  months  between  line 
checks. 

GRANT,  December  22,  1994,  Exemption 
No.  581 5 A 

Docket  No.:  27964. 

Petitioner:  Cayman  Ainvays  Limited. 

Sections  of  the  FAR  Affected:  14  CFR 
91.861(a). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  assignment  of  a 
base  level  of  "one"  to  Cayman's  Stage 
2  Boeing  737-2Q8  (Registration  No. 
VR-CNN.  Serial  No.  21518)  airplane, 
in  order  to  operate  the  airplane  to  and 
from  airports  in  the  contiguous 
United  States. 

GRANT.  December  23,  1994.  Exemption 
No.  6001 

|FR  Doc.  95-1745  Filed  1-23-95;  8:45  ami 
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Research  and  Special  Programs 
Administration 

(Notice  No  95-1] 

Supplemental  Emergency 
Preparedness  Grant  Program 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice. 

SUMMARY:  RSPA  is  providing  notice  of 
the  availability  of  grant  funds  in  the 
amount  of  5250,000  and  soliciting 
applications  ft-om  national  nonprofit 
employee  organizations  engaged  solely 
in  fighting  fires  to  train  instructors  to 
conduct  hazardous  materials  response 
training  programs.  RSPA  also  seeks 
comments  on  the  provisions  contained 
in  this  notice  in  order  to  improve 
operation  of  the  program.  Grant 
application  packages,  reflecting 
comments  made,  w^ll  be  available  on 
Aprill,1995. 

DATES:  Comments.  Comments  must  be 
submitted  on  or  before  February  6, 1995. 

Applications.  Applications  must  be 
submitted  by  May  15,  1995. 
ADDRESSES:  Comments  and 
applications.  Address  comments  and 
applications  to  the  Grants  Unit.  DHM- 
64,  Room  8104,  Research  and  Special 
Programs  Administration,  Department 


of  Transportation.  400  Seventh  St.,  SW.. 
Washington,  DC  20590-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  G.  Rogoff,  Grants  Manager, 
Office  of  Hazardous  Materials  Planning 
and  Analysis.  Research  and  Special 
Programs  Administration,  Department 
of  Transportation.  400  Seven5i  St..  SW., 
Washington,  DC  20590-0001,  telephone; 
(202)  366-6001. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

On  August  26.  1994.  President 
Clinton  signed  into  law  the  Hazardous 
Materials  Transportation  Authorization 
Act  of  1994  (HMTAA;  Pub.  L.  103-311). 
Section  119  of  the  HMTAA  amended  49 
U.S.C.  51 16  to  add  a  new  subsection  (j)    , 
concerning  supplemental  training 
grants.  These  supplemental  grants  are 
intended  to  further  the  purposes  of  the 
State  and  Indian  tribe  grants  under 
section  5116(b)  to  train  public  sector 
employees  to  respond  to  accidents  and 
incidents  involving  hazardous  material. 
Section  5116(j)(l)  provides  that  the 
Secretary  of  Transportation  shall, 
subject  to  the  availability  of  funds,  make 
grants  to  national  nonprofit  employee 
organizations  engaged  solely  in 
firefighting  to  train  instructors  to 
conduct  training  programs  for 
individuals  responding  to  hazardous 
materials  accidents.  Section  5116(j)(2) 
requires  the  Secretary  to  consult  with 
interested  organizations  to  identify 
regions  or  locations  in  which  fire 
departments  are  in  need  of  training  and 
prioritize  those  needs.  Section  5116(i)(3) 
provides  that  funds  granted  to  an 
organization  may  only  be  used  to  train 
instructors  to  conduct  hazardous 
materials  response  training  programs,  to 
purchase  equipment  used  to  train  those 
instructors,  and  to  disseminate 
information  necessary  to  conduct  those 
training  programs.  Section  5116(j)(4) 
provides  that  a  grantee  must  agree  to  use 
courses  developed  under  the  National 
Training  Curriculum,  and  section 
5116(j)(5)  provides  that  the  Secretary- 
may  impose  such  additional  terms  and 
conditions  on  grants  as  the  Secretary 
determines  are  necessary  to  carry  out 
the  objectives  of  the  supplemental  grant 
program.  RSPA  asks  commenters  to 
address  the  definitions  of  eligible 
applicants  and  criteria  for  grant 
selection  described  below. 

Availability  of  Funds 

Section  119(b)  of  the  HMTAA 
amended  49  U.S.C.  5127(b)  to  provide 
that  there  shall  be  available  to  the 
Secretary,  from  the  registration  fee 
account  established  under  section 
5116(i).  5250,000  for  each  of  fiscal  years 
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1995, 1996, 1997.  and  1998.  Under 
section  5116(i).  amounts  in  the 
registration  fee  account  are  available 
without  ftirther  appropriation.  In 
addition,  section  5127(1))  was  amended 
to  authorize  appropriations  of 
Sl.OOO.OOO  for  each  of  fiscal  years  1995. 
1996,  1997,  and  1998;  however, 
Ck)ngress  did  not  appropriate  any  of  the 
authorized  $1,000,000  for  fiscal  year 
1995. 

Approximately  $250,000  is  projected 
to  be  available  in  fiscal  year  1995. 
Awards  will  be  made  for  a  12-month 
i)iidget  period  within  a  project  period 
not  to  exceed  four  yeais.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory- 
progress  toward  achieving  grant 
activities,  and  the  availability  of  I'ederal 
funds. 

Fligible  Applicants 

Ily  law.  grants  are  intended  for 
"national  nonprofit  employee 
organizations  engaged  solely  in  fighting 
fires  for  the  purpose  of  training 
instructors  to  conduct  hazkrdous 
materials  response  training  programs  for 
individuals  with  statutory  responsibility 
to  respond  to  hazardous  materials 
accidents  and  incidents."  49  U.S.C. 
5116(j)(l).  RSPA  interprets  the  first  part 
of  the  quoted  phrase  to  mean  nonprofit 
organizations  with  employee  members 
who  fight  fires. 

Objectives  of  the  Grant  Program 

RSPA  expects  that,  by  training 
additional  instructors,  course  deliveries 
to  hazardous  materials  emergency 
responders  will  increase.  Because  many 
responders  cannot  leave  their 
immediate  locations  for  extended 
periods  of  time,  due  to  budget  and  other 
limitations,  the  only  way  to  deliver 
training  to  them  is  to  train  sufficient 
instructors  for  required  course 
deliveries  at  convenient  locations. 

As  provided  by  statute,  funds 
awarded  to  an  organization  under  this 
grant  program  may  only  be  used  to  train 
instructors  to  conduct  hazardous 
materials  response  training  programs,  to 
purchase  training  equipment  used 
exclusively  to  train  instructors  to 
conduct  those  training  programs,  and  to 
disseminate  information  and  materials 
necessary  for  the  conduct  of  training 
programs.  RSPA  will  make  a  grant  to  an 
organization  under  this  program  only  if 
the  orgaiiization  enters  into  an 
agreement  with  RSPA  to  train 
instructors,  on  a  nondiscriminatory 
basis,  to  conduct  hazardous  materials 
response  training  programs  using  a 
course  or  courses  developed  or 
identified  as  qualified  under  the 
curriculum  guidelines  prepared  by 


RSPA  and  its  interagency  partners,  or 
other  courses  that  RSPA  determines  are 
consistent  with  the  objectives  of  the 
curriculum  guidelines.  Ultimate  course 
selec:tion  and  delivery  to  responders  is 
the  responsibility  of  State  and  Indian 
tribe  grantees  under  the  Hazardous 
Materials  Emergency  Preparedness 
Grant  Program. 

Grant  and  Selection  Criteria 

Grants  will  be  awarded  on  a 
competitive  basis.  RSPA  intends  to 
evaluate  applications  based  on  the 
criteria  set  forth  below.  Applications 
shall  include,  at  a  minimum: 

(1)  How  applicants  intend  to 
accomplish  training  for  instructors  of 
individuals  with  statutory  responsibility 
to  respond  to  accidents  and  incidents 
involving  hazardous  materials. 

(2)  The  regions  or  locations  in  which 
fire  departments  or  other  organizations 
providing  emergency  response  to 
hazardous  materials  transportation 
accidents  and  incidents  are  in  need  of 
hazardous  materials  training  and  the 
method  used  to  identify  those  needs. 

(3)  Prioritized  training  needs,  and  a 
description  of  the  means  for  identifying 
additional  specific  training  needs. 

(4)  A  statement  of  work  for  the 
upcoming  budget  period  that  describes 
and  sets  priorities  for  the  activities  and 
tasks  to  be  conducted,  the  costs 
associated  with  each  activity,  the 
number  and  types  of  deliverables  and 
products  to  be  completed,  and  a 
schedule  for  implementation. 

In  addition,  since  RSPA  expects  that 
the  amount  of  funds  requested  by  all 
applicants  may  exceed  a  total  of 
$250,000.  applicants  should  provide  a 
prioritized  listing  of  specific  program 
tasks  to  be  performed  and  the  cost  of 
each  task. 

Applications  will  be  rated  on  the 
ability  to  achieve  the  above-stated 
requirements.  RSPA  encourages  the 
addition  of  non-Federal  funds  to 
support  the  project,  but  does  not  require 
cost  sharing.  Program  funding  is 
dependent  on  collection  of  registration 
fees  and  may  be  less  than  the  authorized 
amount.  ApplicatiortS  must  be  received 
not  later  than  May  15, 1995.  An 
application  kit  will  be  available  from 
RSPA  on  April  1,1995. 

Issued  in  Washington.  DC.  on  Janiiar>- 19, 
1995. 
Alan  I.  Roberts, 

Associate  Administrator  for  Itaxardous 

Materials  Safety. 

(FR  Doc.  95-1720  Filed  1-23-95:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service 

AGENCY:  Department  Offices,  Treasur)'. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
date  of  the  next  meeting  and  the  agenda 
for  consideration  by  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  .Service. 
DATES:  The  next  meeting  of  the  Treasury' 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Custom  Service 
will  be  held  on  February  17,  1995  at  the 
Treasury  Executive  Institute,  Suite  500, 
1255  22nd  Street.  NVV.,  Washington.  DC 
at  9:30  a.m.. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  O'Connell,  Director,  Office  of 
Tariff  and  Trade  Affairs,  Office  of  the 
Under  Secretary  (Enforcement),  Room 
4004.  1500  Pennsylvania  Avenue,  N\V.. 
Washington.  DC  20220.  Tel.  (202)  622- 
0220. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary'  of  the  Treasury  has  renewed 
the  Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service  for  a  two-year  term. 
The  Committee  is  chaired  by  the  Under 
Secretary  of  the  Treasury  (Enforcement) 
and  is  composed  of  the  following 
twenty  private  sector  representatives 
appointed  by  the  Secretary  of  the  i 

Treasury.  ; 

Mr.  Charles  V.  Bremer 

American  Textile  Manufacturers  Institute      j 
William  H.  Brown,  III.  Esq. 

Schnader.  Harrison.  Segal  &  Lewis  i 

Mr.  Ezunial  Burts  | 

Port  of  Los  Angeles  ' 

Mr.  Kenneth  R.  Button  ! 

Economir  Consulting  Services  ' 

Mr.  Dennis ).  Curran 

Arthur  Anderson  &  Co. 
Mr.  Michael  M.  Davenport 

Koanoke  Companies 
Ms.  Marian  E.  Duntley 

DHL  Airways,  Inc. 
I'mf.  Marsha  A.  Echols 

Howard  University 
Mr.  Stanley  P.  Hebert 

Port  of  Oakland 
Mr.  William  F.  Joffroy,  Jr. 

William  F.  Joffroy,  Inc. 
Mr.  Arthur  L  Litman 

Tower  Group  International 
Salvatore  R.  Martoche,  Esq. 

Hiscock&  Barclay 
Ms.  Mary  K.  McMunn 

Air  Transport  Association 
Ms.  Houda  Nounou 

Motorola  Worldwide 
Ms.  Jane  B.  O'Dell 

Eddie  Bauer,  Inc. 
Mr.  Robert  A.  Perkins 

A.N.  Deringer 
Mr.  David  Phelps 


American  Iron  and  Steel  Institute 
Mr.  Burton  B.  Ruby 

Jaymar-Ruby  Corp. 
Mr.  M.  Sigmund  Shapiro 

Samuel  Shapiro  &  Co. 
Mr.  Paul  F.  Wegener 

M.G.  Maher&Co.,Inc. 

The  preliminarj'  agenda  to  be 
considered  at  the  meeting  is  as  follows: 

1.  Committee  role,  operations,  and 
bylaws. 

2.  Customs  reorganization. 

3.  Customs  budget. 

4.  Customs  Modernization  Act 
implementation. 

5.  The  Customs  in-bond  program. 

6.  Administration  of  boraer  cargo 
selectivity. 

The  provisional  agenda  may  be 
amended  prior  to  the  meeting.  The 
meeting  is  open  to  the  public.  However, 
participation  in  the  discussion  is 
limited  to  Committee  members  and 
Treasury  and  Customs  staff  It  is 
necessary  for  any  person  other  than  an 
Advisory  Committee  member  who 
wishes  to  attend  the  meeting  to  give 
advance  notice.  In  order  to  be  admitted 
to  the  meeting,  please  contact  Ms. 
Theresa  Manning  no  later  than  Februarv 
10.  1995,  Tel:  (202)  622-0220. 
|ohn  P.  Simpson, 

Deputy  Assistant  Secretary.  (Regulatory. 

Tariff  and  Trade  Enforcement). 

IFR  Doc.  95-1656  Filed  1-23-95:  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Disciplinary  Appeals  Board  Panel 

AGENCY:  Department  of  Veterans  Affairs. 

ACTION:  Notice  with  request  for 
comments. 

SUMMARY:  Section  203  of  the  Department 
of  Veterans  Affairs  Health  Care 
Personnel  Act  of  1991  (Pub.  L.  102-40), 
dated  May  7,  1991,  revised  the 
disciplinary,  grievance  and  appeal 
procedures  for  employees  appointed 
under  38  U.S.C.  7401(1).  h  also  required 
the  periodic  designation  of  employees  of 
the  Department  who  are  qualified  to 
serve  on  Disciplinary  Appeals  Boards. 
These  employees  constitute  the 
Disciplinary  Appeals  Board  Panel  from 
which  Board  members  in  a  case  are 
appointed.  This  notice  announces  that 
the  roster  of  employees  on  the  panel  is 
available  for  review  and  comment. 
Employees,  employee  organizations, 
and  other  interested  parties  shall  be 
provided  (without  charge)  a  list  of  the 
names  of  employees  on  the  panel  upon 
request  and  may  submit  comments 
concerning  the  suitability  for  service  on 
the  panel  of  any  employee  whose  name 
is  on  the  list. 

DATES:  Names  that  appear  on  the  panel 
may  be  selected  to  serx'e  on  a  Board  or 


as  a  grievance  examiner  Februar}-  23. 
1995. 

ADDRESSES:  Send  requests  for  the  list  of 
the  names  of  employees  on  the  panel 
and  written  comments  to:  Secretary  of 
Veterans  Affairs  (058A),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Scaringi,  Acting  Chief,  Employee 
Relations  Division  (058A),  Office  of 
Human  Resources  Management, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington.  DC 
20420.  (202)  535-8884. 

SUPPLEMENTARY  INFORMATION:  Pub.  L. 
102-40  requires  that  the  availability  of 
the  roster  be  posted  in  the  Federal 
Register  periodically,  and  not  less  than 
annually. 

Approved:  January  11.  1995. 
Jesse  Brown, 

Secretary.  Veterans  Affairs. 

IFR  Doc.  95-1660  Filed  1-23-95;  8:45  am] 
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FOREIGN  ClAMS  SETTLEMENT  COMMtSSION 

F.C.S.C.  Meeting  Notice  No.  4-95 

Announcement  in  Regard  to 
Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date.  Time,  and  Subject  Matter 

Wed..  Feb..  1.  1995  at  10:30  a.m.— 
Consideration  of  Proposed  Decisions  on 
Claims  against  Iran. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission.  600  E 
Street,  NW.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting  may  be 
directed  to:  Administrative  Officer, 
Foreign  Claims  Settlement  Commission, 
600  E  Street.  NW.,  Room  6029, 
Washington,  DC  20579.  Telephone: 
(202) 616-6988. 

Dated  at  Washington.  DC.  on  Januarv  19. 
1995. 

Jeanette  Matthews, 

Administrative  Assistant. 

|FR  Doc.  95-1909  Filed  1-20-95:  3:38  pml 

BILLING  CODE  4410-01-M 

NATIONAL  CREDIT  UNION  ADMINISTRATION 
Notices  of  Meetings 

TIME  AND  DATE:  1:00  p.m..  Friday. 

January  27,  1995. 

PLACE:  Board  Room,  7th  Floor,  Room 

7047, 1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Open. 

BOARD  BRIEFINGS: 

1.  Insurance  Fund  Report. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

?.  Requests  from  Corporate  Credit  Unions  ' 
fo.  field  of  membership  amendments. 

TIME  AND  DATE:  10:30  a.m.,  Friday. 
January  27,  1995. 


PUVCE:  Board  Room,  7th  Floor,  Room 

7047. 1775  Duke  Street.  Alexandria.  VA 

22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2.  Administrative  Action  under  Section 
205  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemption  (8). 

3.  Administrative  Action  under  the  Federal 
Credit  Union  Act.  Closed  pursuant  to 
exemptions  (8).  (9)(.^)(ii).  and  (9)(B]. 

FOR  MORE  INFORMATION  CONTACT:  Becky 
Baker,  Secretary  of  the  Board, 
Telephone  (703)  518-6304. 
Becky  Baker. 

Secretary  of  the  Board. 

|FR  Doc.  95-1914  Filed  1-20-95;  3:51  pml 

BILUNG  CODE  7535-01 -M 


NATIONAL  LABOR  RELATIONS  BOARD 
Notice  of  Meeting 

TIME  AND  DATE:  2:30  p.m..  Thursday. 
January  12,  1995. 
PLACE:  Board  Conference  Room. 
Eleventh  Floor,  1099  Fourteenth  St., 
N.W..  Washington,  D.C.  20570. 
STATUS:  Part  of  this  meeting  will  be 
open  to  the  public.  The  remainder  of  the 
meeting  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  Portion 
open  to  the  public. 

Extension  of  Time  for  Filing  Briefs. 
Witness  Sequestration  Orders. 

Portion  closed  to  the  public. 

Personnel  matters.. 
Case  adjudication. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Joseph  E.  Moore,  Acting  Executive 
Secretary.  Washington,  D.C.  20570, 
Telephone:  (202)  273-1940. 

Dated  Washington.  DC.  January  19.  1995. 
By  direction  of  the  Board: 
Joseph  £.  Moore, 

Acting  Executive  Secretary.  National  Labor 

Relations  Board. 

[FR  Doc.  95-1822  Filed  1-20-95;  11:19  am] 

BILLING  CODE  7445-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATES:  Weeks  of  January  23,  30, 

February  6,  and  13, 1995. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 


MATTERS  TO  BE  CONSIDERED: 
Week  of  January  23 

Tuesday.  January  24 

10:00  a.m. 
Briefing  by  E.vecutive  Branch  (Closed — Ex. 
1) 

Wednesday.  January  25 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  January  30^-Tentative 

Wednesday.  February  1 

10:00  a.m. 
Briefing  by  Organization  of  Agreement 

States  (Public  Meeting) 
(Contact:  Rosetta  Virgilio.  301-504-2307) 
2:00  p.m. 
Briefing  on  Core  Shroud  Issues  (Public 

Meeting) 
(Contact:  Ashok  Thadani.  301-504-1274) 

Thursday,  February  2 

2:00  p.m. 
Briefing  on  NRC's  Initiatives  on 
Responsiveness  to  the  Public  ((Public: 
Meeting) 
(Contact:  James  Blaha.  301-41 5-1 70.^) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday.  February  3 

10:00  a.m. 
Periodic  Briefing  on  Operating  Reactors 

and  Fuel  Facilities  (Public  Meeting) 
(Contact:  Victor  McCree.  301-415-1711) 
2:00  p.m. 
Briefing  on  Advanced  Reactor  Technical 

Issues  (Public  Meeting) 
(Contact:  Ashok  Thadani.  301-503-1274) 

Week  of  February  6 — Tentative 

There  are  no  meeting  scheduled  for  Week 
of  February  6. 

Week  of  February  13 — ^Tentative 

There  are  no  meetings  scheduled  For  the 
Week  of  February  13. 

Note:  .Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill  (301)  415-1661. 


Dated:  January  20.  1995. 
William  M.  Hill,  Jr., 

Secy  Tracking  Officer.  Office  of  the  Secretary. 
|FR  Doc.  95*1893  Filed  1-20-95;  8:45  amj 
BILUNG  CODE  7$90-01-M 

UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

AGENCY:  Rural  Telephone  Bank.  USDA 

Staff  Briefing  for  the  Board  of  Directors 

TIME  AND  DATE:  2  p.m..  Wednesday, 
February  1,  1995. 

PLACE:  Room  5066,  South  Building. 
Department  of  Agriculture,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED:  General 

discussion  involving  privatization 


planning;  options  for  revising  Bank 
Board  election  procedures;  and  update 
on  the  RUS  telecommunications  loan 
program. 

ACTION:  Regular  Meeting  of  the  Board  of 

Directors. 

TIME  AND  DATE:  10  a.m..  Thursdav. 

February  2, 1995. 

PLACE:  Monet  I  Room,  Loews  LEnfant 

Plaza  Hotel.  480  L"Enfant  Plaza.  SW.. 

Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 

the  agenda  for  the  Board  of  Directors 

meeting: 

1.  Call  to  Order. 

2.  Approval  of  Minutes  of  the  Noven.ber 
10.  1994.  Board  meeting.       . 

3.  Report  on  loans  approv/d  in  the  first 
quarter  of  FY  1995. 


4.  Review  first  quarter  financial  statements 
for  FY  1995. 

5.  General  discussion  concerning  Bank 
Board  election  procedures. 

6.  Consideration  of  resolution  to  continue 
the  functions  and  objectives  of  the 
Privatization  Cbmmittee. 

7.  Consideration  of  resolution  to  continue 
the  functions  and  objectives  of  the 
Prepa>TOent  Committee. 

8.  Consideration  of  resolution  amending 
policy  regarding  time,  month,  and  location  of 
regular  Board  meetings. 

9.  .Adjournment. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Matthew  P.  Link.'Assistant  Secretary. 
Rural  Telephone  Bank.  (202)  720-0530. 

Dated:  Jar.ua.n.-  19.  1995. 
Wally  Beyer. 

Governor.  Rural  Telephone  Bank. 
|FR  Doc.  95-1868  Filed  1-20-95;  2:46  p:r,i 
BILLING  CODE  3410-15-P 
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Federal  Register 
Vol.  60.  No.  15 

Tuesday.  January'  24.  1995 


This  sectwn  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put>lished  Presidential,  Rule,  Proposed  Rute. 
and  IMotice  documents.  These  corrections  are 
prepared  t)y  tfw  Office  of  ttie  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
eteewtiere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611,  675,  and  676 
[Docket  No.  941242-4342;  I.D.  111494A] 

Foreign  Fishing;  Groundfish  Fishery  of 
the  Bering  Sea  and  Aleutian  Islands; 
Limited  Access  Management  of 
Federal  Fisheries  In  and  Off  of  Alaska 

Correction 

In  proposed  rule  document  94-30727 
beginning  on  page  64383  in  the  issue  of 
Wednesday,  December  14,  1994  make 
the  following  correction: 


On  page  64387.  in  Table  2,  under-the 
Non-roe  season  heading,  in  the  60% 
column,  in  the  Offshore  and  Total 
entries  for  the  Aleutian  Islands  and  in 
all  entries  for  Bogoslof  ■Do."  should 
read  "Remainder". 

BILUNG  CODE  150S-41-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  94F-0451] 

The  Shepherd  Color  Co.,  Filing  of  Food 
Additive  Petition 

Correction 

In  notice  document  95-838  appearing 
on  page  2976.  in  the  issue  of  Thursday. 
January  12.  1995.  make  the  following 
correction: 

On  page  2976.  in  the  second  column, 
in  the  signature  line,  in  the  first  line,  " 
Alan  R.  Rulis,"  should  read  " 
Alan  M.  Rulis.' . 

BILLING  CODE  1SOS-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  773 
RIN  1029-AB34 

Use  of  Applicant/Violator  Computer 
System  (AVS)  in  Surface  Coal  Mining 
and  Reclamation  Permit  Approval; 
Standards  and  Procedures  for 
Ownership  and  Control  Determinations 

Correction 

In  the  correction  of  rule  document  94- 
26554  appearing  on  page  61656  in  the 
issue  of  Thursday.  December  1.  1994. 
the  CFR  title  should  read  as  set  forth 
above. 

BILLING  CODE  1 505-01 -O 


Tuesday 
January  24,  1995 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  131 

Water  Quality  Standards  for  Surface 
Waters  of  the  Sacramento  and  San 
Joaquin  Rivers,  and  San  Francisco  Bay 
and  Delta,  California;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 

[OW-fRL-«084-4] 

Water  Quality  Standards  for  Surface 
Waters  of  the  Sacramento  River,  San 
Joaquin  River,  and  San  Francisco  Bay 
and  Delta  of  the  State  of  California 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

summary:  This  final  rule,  required 
under  Section  303  of  the  Clean  Water 
Act.  is  part  of  an  interagency  effort 
designed  to  ensure  that  the  fish  and 
wildlife  resources  of  the  San  Francisco 
Bay/Sacramento-San  Joaquin  Delta 
Estuary  (Bay/Delta)  are  protected  and  to 
minimize  the  hkelihood  of  future 
listings  of  Bay/Delta  species  under  the 
Endangered  Species  Act.  The  Bay/Delta 
is  the  West  Coast's  largest  estuary, 
supplying  habitat  for  over  120  fish 
species  and  large  populations  of 
waterfowl.  Over  the  past  two  years,  the 
U.S.  Environmental  Protection  Agency 
(EPA)  has  worked  closely  with  the 
Departments  of  the  Interior  and 
Commerce,  as  well  as  the  State  of 
California,  to  address  the  severe  and 
continuing  decline  of  Bay/Delta  fish  and 
wildlife  resources.  This  decline  has 
been  so  severe  that  a  number  of  fish 
species,  including  the  winter-run 
Chinook  salmon  are  considered 
threatened  or  endangered  under  the 
Endangered  Species  Act.  In 
coordinating  their  respective  actions  in 
the  Bay/Delta,  the  Federal  agencies 
endorsed  an  ecosystem  (as  opposed  to  a 
species-by-species)  approach.  EPA's 
final  rule  establishes  four  sets  of  water 
quality  criteria  protecting  habitat 
conditions  in  the  estuary. 
EFFECTIVE  DATE:  This  rule  shall  bo 
effective  February  23. 1995, 
ADDRESSES:  The  public  may  inspect  the 
administrative  record  for  this 
rulemaking,  including  documentation 
supporting  the  criteria,  and  all  public 
comments  received  on  the  proposed 
rule  at  the  Environmental  Protection 
Agency.  Water  Management  Division, 
11th  Floor,  75  Hawthorne  Street.  San 
Francisco,  California  94105  (Telephone 
Sara  Hedrick  at  415-744-2200)  on 
weekdays  during  the  Agency's  normal 
business  hours  of  9  a.m.  to  5  p.m.  A 
reasonable  fee  will  be  charged  for 
photocopies.  Inquiries  can  be  made  by 
calling  Sara  Hedrick  at  415-744-2200. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Kelly.  Bay/Delta  Program  Manager, 
Water  Management  Division,  W-2— 4, 


Environmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco, 
Cahfornia  94105,  415/744-1162. 
SUPPLEMENTARY  INFORMATION:  This 
preamble  is  organized  according  to  the 
following  outline: 

A.  Background 

1.  Introduction 

2.  Background 

a.  Environmental  Conierns 
i).  State  Designation  of  l-'ses  in  the  Bay/ 
Delta 

c.  EPA  Activity  Under  Clean  Water  Act 
Section  303 

d.  Post-Proposal  Activities 

B.  Statutory  and  Regulatory  Background 

C.  Description  of  the  Final  Rule  and  Changes 

From  Proposal 

1.  Estuarine  Habitat  Criteria 

a.  Overview 

b.  Detailed  Discussion 

(1)  Proposed  Estuarine  Habitat  Criteria 

(2)  Technical  Changes  to  the  Estuarine 
Habitat  Criteria 

(i)  Underlying  Computational  Revisions 
(ii)  Using  a  Sliding  Scale 
(iii)  Moving  to  Monthly  Compliance 
(iv)  Alternative  Measures  of  Attaining  the 
Criteria 

c.  Revised  Estuarine  Habitat  Criteria 

2.  Fish  Migration  Criteria 

a.  CK'er\'iew 

b.  Detailed  Discussion 

(1)  Proposed  Rule 

(2)  Final  Fish  Migration  Criteria 

(i)  Revised  Method  of  Selecting  Criteria 

Index  Values 
(ii)  Use  of  Continuous  Function 
(iii)  Measuring  Attainment  Through  Actual 

Test  Results 

(3)  Fish  Migration  Criteria  as  Multispecies 
Protection 

3.  Fish  Spawning  Criteria 

a.  Proposed  Rule 

b.  Comments  on  Proposal  and  Final 
Criteria 

4.  Suisun  Marsh  Criteria 

D.  Public  Comments 

E.  Executive  Order  12866 

F.  Regulatory  Flexibility  Art 

G.  Executive  Order  12875 
H.  Paperwork  Reduction  .^ct 

A.  Background 

1.  Introduction 

This  section  of  the  Preamble 
introduces  the  topics  which  are 
addressed  subsequently,  provides  a  brief 
description  of  the  environmental  issues 
at  stake  in  the  San  Francisco  Bay/ 
Sacramento-San  Joaquin  River  Delta 
Estuary  (Bay /Delta),  and  reviews  the 
U.S.  Environmental  Protection  Agency's 
(EPA  or  the  Agency)  recent  involvement 
in  these  issues.  Section  B  of  this 
Preamble  describes  the  statutory 
framework  of  section  303  of  the  Federal 
Water  Pollution  Control  Act  (33  U.S.C. 
1251  to  1387)  (CWA  or  the  Clean  Water 
Act),  as  well  as  the  regulatory  process 
for  developing  and  revising  water 
quality  standards.  In  addition.  Section  B 


summarizes  the  recent  actions  of  the         " 
State  of  California  (State)  and  EPA 
under  section  303  of  the  CWA.  Section 
C  describes  the  Final  Rule,  focusing 
especially  on  the  changes  from  the 
criteria  proposed  at  59  FR  810,  January 
6, 1994  (Proposed  Rule).  Sections  D,  E, 
F,  G,  and  H  discuss  the  public 
comments,  the  requirements  of 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act,  Executive  Order  12875, 
and  the  Papenvork  Reduction  Act, 
respectively. 

In  addition  to  publishing  the 
Proposed  Rule,  EPA,  on  August  20. 
1994,  at  59  FR  44095,  published  a 
Notice  of  Availability  announcing  tho 
availability  of  two  documents  propart^il 
since  the  close  of  the  comment  period. 
The  first  of  these  documents  was  a 
summary  of  a  series  of  scientific 
workshops  on  EPA's  proposed  Fish 
Migration  criteria  that  were  sponsored 
and  facilitated  by  the  California  Urban 
Water  Users  (CUWA)  and  four 
environmental  organizations.  The 
second  document  was  an  internal  EPA 
staff  pap)er  presenting  a  reformulation  of 
the  Fish  Migration  criteria  based  upon 
the  comments  at  the  workshops.  EPA 
accepted  public  comments  on  the  issues 
raised  in  these  two  documents  until 
September  30. 1994.  EPA  received  two 
written  comments  in  response  to  the 
Notice  of  Availability. 

This  final  rule  satisfies  EPA's 
obligations  under  a  settlement 
agreement  approved  and  entered  as  an 
order  in  Golden  Gate  Audubon  Society 
et  al.  v.  Browner  (E.D.  Cal.  Civ.  No.  93- 
646  (LKK)). 

2.  Background 

a.  Environmental  Concerns 

The  Bay/Delta  is  the  .West  Coast's 
largest  estuary,  encompassing  nearly 
1600  square  miles,  and  draining  over  40 
percent  of  California.  The  Bay/Delta  is 
the  point  of  convergence  of  California's 
two  major  river  systems — the 
Sacramento  River  system  flowing 
southward  and  draining  a  large  part  of 
northern  California,  and  the  San  Joaquin 
River  system  flowing  northward  and 
draining  a  large  part  of  central 
California.  These  two  river  systems 
come  together  at  the  western  tip  of  the 
Delta,  forming  an  estuary  as  fresh  v\titor 
mixes  with  marine  water  through  a 
series  of  bays,  channels,  shoals  and 
marshes  and  ultimately  flowing  into  San 
Francisco  Bay  and  then  to  the  Pacific 
Ocean. 

The  Bay/Delta  constitutes  one  of  the 
largest  systems  for  fish  production  in 
the  country,  supplying  habitat  for  over 
120  fish  species.  It  also  comprises  one 
of  the  largest  areas  of  waterfowl  habitat 


in  the  United  States,  providing  a  vital 
stopover  for  rest  and  feeding  for  more 
than  one-half  of  the  waterfowl  and 
shotebirds  migrating  on  the  Pacific 
Flyv^'ay.  Within  the  boundaries  of  the 
Bay/Delta  is  the  Suisun  Marsh,  the 
largest  contiguous  brackish  water  marsh 
in  the  United  States. 

The  Bay/Delta  is  also  the  hub  of 
California's  two  major  water 
distribution  systems — the  Central  Valley 
Projpct  (CVPj  built  and  operated  by  the 
U.S.j  Bureau  of  Reclamation  (USBR)  and 
the  State  of  California's  State  Water 
Project  (SWP).  These  two  projects 
account  for  approximately  60%  of  the 
watershed's  diversions  (San  Francisco 
Estuar>'  Project  (SFEP)  1992).  In 
addition,  at  least  7.000  other  permitted 
water  diverters.  some  large  and  some 
small,  have  developed  water  supplies 
from  the  watershed  feeding  the  Bay/ 
Delta  estuary  (California  State  Lands 
Commission  1991).  Together,  these 
water  development  projects  divert,  on 
average,  50%  of  the  natural  flow  in  the 
Bay/Delta  estuary  (SFEP  1992).  Most  of 
the  State's  developed  water — 75  to  85 
percent — is  used  for  irrigation  purposes 
by  agriculture,  irrigating  over  4.5 
million  acres  throughout  the  State.  The 
Bay/Delta  watershed  also  provides  part 
or  all  of  the  drinking  water  supply  for 
over  18  million  people. 

In  large  part  due  to  the  effects  of  these 
water  diversions,  and  as  discussed  in 
more  detail  in  the  preamble  to  the 
Proposed  Rule,  the  fish  and  wildlife 
resources  in  the  Bay /Delta  estuary  have 
deteriorated  drastically  over  the  past 
twenty  years.  One  common  measure 
used  to  quantify  this  deterioration  is  the 
Striped  Bass  Index  (SBI)  (a  measure  of 
the  relative  abundance  of  young  striped 
bass  in  the  estuary).  The  SBI  measures 
the  relative  health  of  an  indicator 
species  for  the  Bay /Delta,  the  striped 
bass.  In  its  1S78  Water  Quality  Control 
Plan  (1978  Delta  Plan),  the  Cahfornia 
State  Water  Resources  Control  Board 
(State  Board)  committed  to  maintaining 
an  SBI  value  of  79.  Since  that  time  the 
SBI  has  never  attained  its  targeted  value 
of  79.  but  instead  has  plummeted  to 
unprecedented  low  values.^ 

The  precipitous  decline  in  striped 
bass  is  indicative  of  the  poor  health  of 
other  aquatic  resources  in  the  Bay /Delta 
estuary.  Several  species  have 
experienced  similar  declines,  including 
chinook  salmon  (the  winter-run  of 


'  During  the  1980's,  the  SBI  averaged 
approximately  23.5.  and  in  1985  reached  an  all-time 
low  of  4.3.  Some  of  the  decline  in  the  SBI  may  be 
attribiiteble  to  drought  conditions  in  the  late  1970'$ 
and  again  in  the  late  1980's.  In  all  but  two  years 
since  the  1978  Delta  Plan  was  adopted,  the  SBI  has 
ranged  from  4.3  to  29.1.  a  substantial  shortfall  from 
thn  stalled  goal  of  79. 


chinook  salmon  has  recently  been 
reclassified  as  an  endangered  species 
under  the  Federal  Endangered  Species 
Act,  16  U.S.C.  1531  to  1540  (ESA)), 
Delta  smelt  (listed  as  a  threatened 
species  under  the  ESA),  and  the 
Sacramento  splittail  (recently  proposed 
for  listing  as  a  threatened  species  under 
the  ESA).  The  California  Department  of 
Fish  and  Game  (California  DFG) 
recently  testified  that  virtually  all  of  the 
estuary's  major  fish  species  are  in  clear 
decline.. (CDFG  1992b,  WRINT-DFG- 
8)  2  Another  recent  report  suggests  that 
at  least  three  more  of  the  Bay/Delta 
estuary's  fish  species  (spring-run 
Chinook  salmon,  green  sturgeon,  and 
Red  Hills  roach)  qualif\-  for  immediate 
listing  under  the  ESA  (Moyle  and 
Yoshiyama  1992).  Furthermore,  the 
decline  in  aquatic  resources  is  not 
limited  to  fishes.  One  recent  workshop 
noted  that  the  available  data  "indicate 
clearly  that  species  at  every  trophic 
level  are  now  at,  or  near,  record  low 
levels  in  the  Delta  and  in  Suisun  Bay  "  ^ 
(SFEP  1993)  The  ecological 
communities  under  stress  include  the 
plant  and  animal  communities  in  the 
tidal  portions  of  the  brackish  water 
marshes  adjacent  to  Suisun  Bay 
(Collins,  J.N.  and  T.C.  Foin,  1993). 

b.  State  Designation  of  Uses  in  the  Bay/ 
Delta 

Under  section  303(c)  of  the  CWA, 
states  review  their  water  quality 
standards  every  three  years  and  submit 
any  new  or  revised  standards  to  EPA  for 
approval  or  disapproval  (the  "triennial 
review").  A  water  quality  standard  for  a 
waterbody  consists  of  two  components: 
(1)  Designated  uses  for  the  waterbody 
and  (2)  water  quality  criteria  which 
support  such  designated  uses.''  In 
California,  designated  uses  are 
equivalent  to  state  law  "beneficial  uses" 
and  criteria  are  equivalent  to  state  law 
"water  quality  objectives."  Thus,  the 
water  quality  objectives  and  beneficial 
use  designations  adopted  imder  the 


2  If  a  reference  was  presented  to  the  State  Board 
during  one  of  its  hearings,  this  preamble  will 
present  citations  in  both  the  standard  scientific 
form  and  in  the  State  Board  hearing  record  form. 
Accordingly,  the  eighth  exhibit  submitted  by 
California  DFG  at  the  Board's  interim  water  rights 
hearings  in  the  summer  of  19<i2  is  cited  as 
indicated. 

'  The  workshop  report  went  on  to  state  that  this 
low  level  of  biological  diversity  was  "not  surprising 
considering  the  .-ecent  drought,  the  introduction  of 
exotic  species,  and  the  increased  diversion  of 
water." 

*  In  addition,  a  state's  criteria  must  be  consistent 
with  the  state's  antidegradation  policy.  The  federal 
regulations  provide  that,  at  a  minimum,  the  state's 
policy  must  maintain  "(elxisting  instream  water 
uses  [those  existing  in  the  waterbody  at  any  time 
on  or  after  November  28,  19751  and  the  level  of 
water  quality  necessary  to  protect  the  existing  uses. 
*   *   •  "40CFR  131.12(a)(1). 


California  Water  Code  serve  as  water 
quality  standards  for  purposes  of  section 
303  of  the  CWA. 

Pursuant  to  state  and  federal  law,  the 
State  Board,  on  May  1,  1991,  adopted 
State  Board  Resolution  No.  91-34, 
formally  approving  the  1991  Bay/Delta 
Plan.  The  Plan  restated  the  specific 
designated  uses  that  had  been  included 
in  the  1978  Delta  Plan  and  related 
regional  board  basin  plans.  As  restated 
in  the  1991  Bay/Delta  Plan  and 
submitted  to  EPA  for  review  under  the 
Clean  Water  Act,  the  designated  uses  for 
waters  of  the  Bay /Delta  included  the 
following:  Agricultural  Supply,  Cold 
and  Warm  Fresh-Water  Habitat. 
Estuarine  Habitat,  Fish  Migration.  Fish 
Spawning.  Groundwater  Recharge, 
Industrial  Process  Supply,  Industrial 
Service  Supply,  Municipal  and 
Domestic  Supply.  Navigation,  Contact 
and  Non-Contact  Water  Recreation, 
Ocean  Commercial  and  Sport  Fishing, 
Preservation  of  Rare  and  Endangered 
Species,  Shellfish  Harvesting,  and 
Wildlife  Habitat.-^ 

c.  EPA  Activity  Under  CWA  Section  303 

As  explained  in  detail  in  the  preamble 
of  the  Proposed  Rule,  the  serious 
environmental  crisis  for  fish  and 
wildlife  resources  in  the  Bay/Delta  has 
been  the  source  of  an  ongoing  dialogue 
between  EPA  and  the  State  for  many 
years.  Pursuant  to  section  303(c)(3)  of 
the  CWA.  EPA  reviewed  the  1978  Delta 
Plan  in  1980.  While  EPA  approved  the 
Plan,  it  was  concerned  that  the  1978 
Delta  Plan  standards  would  not  provide 
adequate  protection  of  striped  bass  and 
the  estuary's  fishery  resources.  EPA 
therefore  sought  and  received 
assurances  from  the  State  Board  as  to 
the  interpretation  of  the  standards,  and 
secured  the  State  Board's  commitment 
to  review  and  revise  the  1978  Delta  Plan 
standards  immediately  if  there  were 
measurable  adverse  impacts  on  striped 
bass  spauTiing.  or  if  necessary  to  attain 
"without  project"  levels  of  protection 
for  the  striped  bass  as  defined  bv  an  SBI 
value  of  79.  The  "without  projects" 
level  of  protection  is  the  level  of 
protection  that  would  have  resulted  in 
the  absence  of  the  state  and  Federal 
water  projects  (the  SWP  and  the  CVP). 
EPA  also  conditioned  its  approval  on 
the  State  Board's  comrSitment  to 
develop  additional  criteria  to  protect 
aquatic  life  and  tidal  wetlands  in  and 
surrounding  the  Suisun  Marsh.  The 
State  Board  concurred  with  these 


^  .\s  explained  in  more  detail  below,  under 
certain  circumstances  a  state  may  revise  or  even 
remove  designated  uses.  However,  in  the  Bay/Delta 
context,  the  State  Board  has  made  no  effort  to  revise 
the  designated  uses  adopted  and  reiM'^d  m  the 
1991  Bav/De!;a  Plan. 
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interpretations  in  its  letter  to  EPA  dated 
November  21.  1980. 

As  Bsh  and  wildlife  resources  in  the 
Bay/Delta  continued  to  decline,  EPA  on 
several  occasions  expressed  its 
continuing  concern  to  the  State  Board 
about  the  need  to  develop  standards  that 
would  adequately  protect  these 
resources.  Throughout  the  first  and 
second  triennial  reviews  ending  in  1981 
and  1985,  EPA  urged  the  State  Board  to 
review  and  revise  the  1978  Delta  Plan  in 
accordance  with  EPA's  1980  approval 
letter.  After  its  second  triennial  review, 
in  a  letter  to  EPA  dated  June  23,  1986. 
the  State  Board  acknowledged  that  the 
1978  Delta  Plan  standards  were  not 
adequate  to  protect  the  estuary's  fishery 
resources.  It  then  outlined  the  hearing 
process  it  was  planning  for  revising  the 
standards.  In  response,  and  as  part  of  its 
consideration  of  the  State  Board's 
second  triennial  review,  EPA,  on  June 
29.  1987.  sent  a  letter  to  the  State  Board  • 
stating  that  EPA  could  no  longer 
approve  the  striped  bass  survival 
standards  (or  the  related  provision 
allowing  relaxation  of  the  spawning 
standard  in  drier  years]  because  these 
standards  didjiot  adequately  protect  the 
designated  fish  and  wildlife  uses.  EPA 
recognized,  however,  that  the  State 
Board  had  initiated  new  hearings  to 
revise  the  1978  Delta  Plan  standards. 
EPA  therefore  indicated  that  it  would 
await  the  results  of  the  new  hearings 
and  approve  or  disapprove  the  revised 
standards  after  the  State  Board's 
submission  to  EPA  of  a  complete  set  of 
revised  standards.  Following  the  first 
phase  of  the  new  hearings,  the  State 
Board  in  November  1988  issued  a  draft 
Plan  that  included  revised  salinity  and 
flow  standards  to  protect  the  fisheries 
and  other  designated  uses  (SWRCB 
1988).  The  State  Board  subsequently 
withdrew  that  draft  Plan,  however,  and 
issued  a  revised  workplan  that  served  as 
the  basis  for  the  State  Board's  present 
Water  Quality  Control  Plan  for  Salinity 
for  the  San  Francisco  Bay/Sacramento- 
San  Joaquin  Deha  Estuary  (1991  Bay/ 
Delta  Pldn). 

The  1991  Bay/Delta  Plan,  which  the 
State  Board  submitted  to  EPA  for  review 
on  May  29, 1991.  amended  certain 
salinity  criteria  and  adopted  new 
temperature  and  dissolved  oxygen 
criteria  for  specified  locations  in  the 
estuary.  The  1991  Bay/Delta  Plan  did 
not.  however,  revise  the  earher  1978 
Delta  Plan  to  address  EPA's 
longstanding  concerns  about  adequate 
protection  for  the  designated  fish  and 
wildlife  uses  of  the  Bay /Delta. 

On  September  3, 1991,  EPA  approved 
in  part  and  disapproved  in  part  the 
provisions  of  the  1991  Bay /Delta  Plan. 
EPA's  letter  found  that  "[t]he  record 


*  *   *  does  not  support  the  conclusion 
that  the  State  has  adopted  criteria 
sufficient  to  protect  the  designated 
uses"  of  the  estuary.  The  designated 
uses  at  risk,  as  defined  by  the  State 
Board,  include  Estuarine  Habitat,  and 
also  Cold  and  Warm  Water  Habitat,  Fish 
Migration.  Fish  Spawning,  Ocean 
Commercial  and  Sport  Fishing. 
Preservation  of  Rare  and  Endangered 
Species,  Shellfish  Harvesting,  and 
Wildlife  Habitat.  In  addition  to  its 
general  finding  that  the  1991  Bay/Delta 
Plan  did  not  contain  sufficient  criteria 
to  protect  the  designated  uses.  EPA  also 
disapproved  the  absence  of  salinity 
standards  to  protect  the  Estuarine 
Habitat  and  other  fish  and  wildlife  uses 
in  the  Suisun,  San  Pablo,  and  San 
Francisco  Bays  and  Suisun  Marsh,  the 
absence  of  scientifically  supportable 
salinity  standards  (measured  by 
electrical  conductivity)  to  protect  the 
Fish  Spawning  uses  of  the  lower  San 
Joaquin  River,  and  the  absence  of 
scientifically  supportable  temperature 
standards  on  the  San  Joaquin  and 
Sacramento  Rivers  to  support  the  Fish 
Migration  and  Cold  Fresh  Water  Habitat 
uses,  including  the  fall-run  and  winter- 
run  Chinook  salmon. 

In  the  summer  of  1992,  the  State 
Board  held  hearings  for  the  purpose  of 
establishing  interim  measures  to  protect 
the  natural  resources  in  the  Bay/Delta 
estuary.  EPA  participated  in  these 
hearings — rather  than  proposing  federal 
standards  at  that  time — in  the  hope  that 
the  hearings  would  result  in  state 
adoption  of  approvable  standards  and 
preclude  the  need  for  a  federal 
rulemaking.  EPA  submitted  its  own 
recommendations  to  the  State  Board  and 
joined  with  the  National  Marine 
Fisheries  Service  (NMFS)  and  the  U.S. 
Fish  and  Wildlife  Service  (USFWS)  in 
submitting  an  Interagency  Statement  of 
Principles.  These  statements  specifically 
recommended  that  the  State  Board 
adopt  a  habitat  and  ecosystem-based 
approach  to  standards  that  would  satisfy 
CWA  requirements  and  meet  the  State 
Board's  goal  of  reversing  the  decline  of 
the  estuary's  fish  and  wildlife  resources. 

At  the  conclusion  of  these  hearings, 
the  State  Board,  on  December  10. 1992, 
issued  its  recommended  interim 
measures  in  Draft  Water  Rights  Decision 
D-1630  (hereinafter  D-1630).  After  the 
close  of  the  comment  period  for  D-1630, 
however,  the  State  Board  declined  to 
adopt  D-1630.  Accordingly,  the  State 
criteria  EPA  disapproved  on  September 
3, 1991,  are  still  in  effect.  In  response  to 
the  State  Board's  failure  to  revise  these 
criteria,  EPA,  pursuant  to  section  303 
(c)(3)  and  (c)(4)  of  the  Act,  pubhshed  a 
Proposed  Rule  that  would  establish 
Federal  water  quality  criteria  for  the 


Bay/Delta  which  would  in  effect 
supersede  and  supplement  the 
disapproved  State  criteria  for  purposes 
of  the  CWA.  EPA's  Proposed  Rule  also 
satisfied  its  obligations  under  a  partial 
settlement  agreement  approved  and 
entered  as  an  order  in  Golden  Gate 
Audubon  Society  et  al.  v.  Browner,  (E.D. 
Ca.  Civ.  No.  93-646  (LKK)). 

EPA's  Proposed  Rule  was  one 
component  of  a  coordinated  initiative 
by  the  several  Federal  agencies  having 
regulatory  or  operational 
responsibilities  in  the  Bay/Delta.  In 
early  1993,  these  four  agencies — EPA, 
USFWS.  NMFS,  and  USER— formed  the 
Federal  Environmental  Directorate  (now 
known  almost  exclusively  as  "Club 
FED")  for  the  purpose  of  assuring  that 
the  Federal  agencies  worked  in  a 
coordinated  manner  in  taking  actions 
under  their  respective  statutory 
authorities  that  would  affect  the  estuary. 
The  Federal  initiative  announced  in 
December  1993  included  the  EPA 
Proposed  Rule,  the  USFWS  proposal  to 
list  the  Sacramento  spUttail  as  a 
threatened  species  under  the  ESA,  the 
USFWS  proposal  for  critical  habitat  for 
the  threatened  E)elta  smelt,  and  the 
NMFS  reclassification  of  the  winter-run 
Chinook  salmon  as  endangered.  This 
initiative  also  coincided  with  the 
USBR's  preliminary  water  allocation 
forecast  for  CVP  deUveries  for  the  1 994 
water  year. 

d.  Post-Proposal  Activities 

Since  the  publication  of  the  Proposed 
Rule.  EPA  has  moved  towards  final 
promulgation  of  protective  criteria  in  an 
expeditious  and  open  manner.  EPA  held 
several  public  hearings  throughout  the 
state  in  late  February,  1994.  to  hear 
comments  on  the  Proposed  Rule.  In 
addition,  EPA  met  with  a  number  of 
interested  parties  to  discuss  the 
economic  analysis  prepared  in 
conjunction  with  the  Proposed  Rule. 
The  purpose  of  these  meetings  was  to 
solicit  recommendations  as  to  how  to 
improve  the  analysis  of  potential 
economic  impacts  resulting  from  the 
State's  implementation  of  the  Federal    • 
criteria. 

EPA  also  participated  in  a  series  of 
scientific  workshops  arranged  and 
facilitated  by  California  Urban  Water 
Agencies  (CUWA),  the  Bay  Institute,  the 
Natural  Heritage  Institute,  Save  San 
Francisco  Bay  Association,  and  the 
Environmental  Defense  Fund.  These 
workshops  were  designed  to  discuss  the 
extensive  scientific  comments 
submitted  by  CUWA  on  the  criteria 
proposed  in  the  Proposed  Rule.  Dr.  VVim 
Kimmerer,  the  reporter  for  these 
workshops,  prepared  written  summaries 
of  the  discussions  on  the  Estuarine 


Habitat  criteria  and  the  Fish  Migration 
Criteria  (Kimmerer  1994b).  As  discussed 
above,  the  summary  of  the  workshops 
on  the  Fish  Migration  criteria  and  EP.A's 
alternative  formulation  of  the  Fish 
Migration  criteria  were  made  available 
to  the  public  in  EPA's  Notice  of 
Availability  published  on  August  26. 
1994.  59  FR  44095. 

The  Federal  interagency  cooperation 
effort  begun  before  the  publication  of 
the  Proposed  Rule  has  continued  during 
the  past  year.  The  most  formal  as(>ects 
of  this  cooperation  effort  have  been  the 
consultations  under  Section  7  of  the 
ESA  between  EPA  and  the  USFWS  and 
NMFS  on  the  potential  effects  of  EPA's 
criteria  on  threatened  and  endangered 
species  and  their  critical  habitat.*  EPA 
and  the  Services  began  consulting 
informally  in  December  1991.  Formal 
consultations  were  initiated  in  August 
1993.  In  recognition  of  the  tentative 
nature  of  a  proposed  rule,  the  Services 
deferred  preparing  a  formal  biological 
opinion  for  die  Proposed  Rule  and 
instead,  on  November  24. 1993. 
submitted  formal  comments  to  EPA  on 
the  Proposed  Rule.  These  formal 
comments  raised  the  major  concerns  of 
the  respective  Services  about  potential 
effects  of  the  proposed  criteria  on 
threatened  and  endangered  species. 
Since  publication  of  the  Proposed  Rule, 
the  Services  have  worked  closely  with 
EPA  to  assure  that  the  final  rule 
complies  with  the  ESA.  The  Services 
have  been  actively  involved  in 
reviewing  comments  received  from  the 
public,  and  participated  in  the  CirWA 
scientific  workshops  on  EPA's  Proposed 
Rule. 

In  early  November  1994.  after 
discussing  the  probable  final  criteria 
with  EPA.  NMFS  and  USFWS 
concluded  their  reviews  of  the  final 
criteria  and  issued  their  respective  final 
conclusions  as  to  the  anticipated  effects 
of  the  implementation  of  the.se  criteria 
on  threatened  and  endangered  species. 
The  USFWS  issued  a  "no  jeopardy" 
biological  opinion  under  Section  7  of 
the  ESA.  finding  that  implementation  of 
these  criteria  would  not  likely 
jeopardize  the  continued  existence  of 
any  fisted  species  or  result  in  adverse 
modification  of  habitat  deemed  critical 
to  the  survival  of  listed  species.  In 
recognition  of  the  fact  that  the  final  EPA 
criteria  may  be  implemented  only  when 
the  State  Board  adopts  final 
implementation  plans,  the  USFWS 


••As  .stated  above,  the  species  of  concern  intiude 
primarily  the  winter-run  chinook  Sainton  (a  listed 
endangered  species  under  the  jurisdiction  of  NMFS) 
and  the  Delta  smelt  (a  listed  threatened  species 
under  the  jurisdiction  of  the  USFW.S).  The  USF'WS 
has  also  formally  proposed  that  Ihn  Sticrdmpnio 
splittMl  be  listed  as  threatened. 


biological  opinion  also  called  for  the 
reinitiation  of  consultations  when  the 
implementation  plans  are  finalized  by 
the  State  Board  so  that  any  possible 
problems  for  endangered  or  threatened 
species  caused  by  implementing  the 
criteria  can  be  addressed. 

NMFS  concluded  its  review  by 
making  a  finding  that  implementation  of 
these  criteria  would  not  adversely  affect 
the  threatened  and  endangered  species 
or  result  in  adverse  modification  of 
critical  habitat  of  those  species 
(anadromous  fishes)  under  its 
jurisdiction.  The  NMFS  findings  also 
called  for  reinitiation  of  consultation 
when  implementation  plans  are 
developed  by  the  State  Board,  so  that 
any  possible  problems  for  threatened  or 
endangered  species  caused  by 
implementing  the  criteria  can  be 
addressed. 

In  addition  to  the  formal  ESA 
consultation  process,  the  four  Club  Fed 
agencies  have  again  coordinated  several 
of  Uieir  regulatory*  and  operational 
duties  and  are  announcing  two  Federal 
actions  simultaneously.  In  addition  to 
EI'A's  final  promulgation  of  water 
quality  criteria  under  the  CWA,  the 
USFWS  is  making  it's  final  designation 
of  critical  habitat  for  the  Delta  smelt 
under  the  ESA.  These  coordinated 
Federal  actions  serve  as  the  underlying 
basis  for  the  long-term  solution  to  fish 
and  wildlife  protection  in  the  Bay/Defta 
estuary. 

Finally,  in  an  effort  to  facilitate  the 
long-term  resolution  of  Bay/Delta  issues, 
the  Club  Fed  agencies  and  their 
counterpart  agencies  in  the  State  of 
CaUfomia  executed,  as  of  July  1994.  a 
Framework  Agreement  laying  out  the 
Federal  and  State  intentions  as  to  how 
these  agencies  would  work  tt)gether 
cooperatively  on  a  range  of  issues  in  the 
estuar>'.  One  key  element  of  this 
Framework  Agreement  was  EPA's 
agreement  to  sign  a  final  rule  regarding 
these  water  quality  criteria  by  the  end 
of  1994.  At  the  same  time,  the  State 
Board  agreed  to  prepare  a  draft  revision 
to  its  water  quality  plan  by  the  end  of 

1994.  and  to  finalize  that  plan  in  early 

1995.  The  Framework  Agreement 
envisions  that,  if  EPA  finds  that  tin- 
revised  State  plan  submitted  to  EPA 
meets  the  requirements  of  the  CWA. 
EPA  will  initiate  action  to  withdraw  this 
rule. 

Consistent  with  its  commitment  in  the 
Framework  Agreement,  the  State  Board 
conducted  a  series  of  workshops  on 
Bay/Delta  issues  throughout  the  spring, 
summer  and  fall  of  1994.  EPA 
participated  in  these  workshops,  and 
has  continued  to  work  with  the  State 
Board  to  assure  that  the  revisions 
adopted  by  the  State  Board  will  meet 


the  r(!quireme:nts  of  the  CWA.  It  is  EPA's 
hoiK!  that  the  cooperative  process 
outlined  in  the  Framework  Agreement 
will  lead  to  approvable  state  standards 
for  protecting  the  designated  usi-s  iu  the 
Bay/Delta  estuary. 

EPA  is  aware  of  efforts  by  urban  and 
agricultural  users,  in  cooperation  with 
environmental  groups,  to  identify 
altcnialive  standards  that  may  mwt  tinr 
requirements  of  the  CWA.  EPA 
encourages  affected  parties  to  tontinut! 
to  work  with  EPA  and  tl*  State  to 
develop  proposals  that  meet  the 
rf?quirements  of  the  CWA.  EPA  would 
welcome  the  adoption  by  the  State  of  a 
revised  plan  based  in  whole  or  in  part 
on  such  private  proposals  provided  that 
it  complies  with  the  requirements  of  the 
CWA 

B.  Statutory  and  Regulaton' 
Background 

Section  :t0:t(c)  of  the  Act  n^qiiires  that 

state  water  quality  standards he 

such  as  to  protect  the  public  health  or 
welfare,  enhance  the  quality  of  water 
and  serve  the  purposes  of  this  \A(A]. 
Such  standards  shall  be  established 
taking  into  consideration  their  use  and 
value  for  propagation  of  fish  and 
wildlife,  recreational  purposes,  and 
agricultural,  industrial,  and  other 
purposes.*   *   *"  Key  concerns  of  this 
statutory  provision  are  the  enhancement 
of  water  quality  for  the  protection  of  the 
propagation  of  fish  and  other  aquatic 
life.  The  ultimate  purpose  of  water 
quality  standards,  as  with  the  cither 
provisions  of  the  CWA.  is  "to  restore 
and  maintain  the  chemical,  physital. 
and  biological  integrity  of  the  Nation's 
waters."  CWA  section  101(a). 

I'ntier  section  303(c)  of  the  .-\ct.  a 
water  cjuality  standard  for  a  spec  ific 
waterbody  ( onsists  of  two  components: 
designated  uses  for  which  a  wat?*rb{Kly 
is  to  l>e  protected  (such  as  recreation  in 
and  on  the  water.  protei:tion  and 
prop.igation  offish  and  wildlife,  or 
agricultural  uses)  and  the  water  qiialitv 
«  riteria  which  support  those  d^'sil^nat«^d 
uses.' 

The  Ac:t  gives  primary  responsihilitv 
tor  the  adoption  of  water  qualil  v 
standards  to  the  states.  After  adopting 
its  initial  water  quality  standards,  a  state 
is  requin^d,  no  less  than  ever\-  three 
years,  to  review  those  standards,  and.  if 
necessary,  modify  them.  Under  section 
303(<:)(1)  of  the  Act.  if  a  stale  revises  or 
adopts  a  new  standard,  it  must  submit 
such  a  standard  to  FP.\  fur  approval  or 
disiipproval. 


'  .\<-  di«  siSMiil  Ik-Uiw.  a  state's  »a!ft  q-.i.!!!"* 
s!at;drtrd-  -r.   'i  jilvi ,  or.tiln  an  an!;dc(;r.!rt..!ii.;! 
{...licy 
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EPA's  Water  Quality  Standards 
regulations  at  40  CFR  part  131  specify 
the  requirements  for  designated  uses. 
"Designated  Uses"  are  those  uses 
specified  in  water  quality  standards  for 
each  water  body  or  segment  whether  or 
not  they  are  being  attained.  40  CFR 
131.3(fl.  Examples  of  designated  uses 
are  listed  in  section  303(c)(2)(A)  of  the 
CVVA.  They  include:  public  water 
supplies,  protection  and  propagation  of 
fish,  shellHsh,  and  wildlife,  recreation, 
agricultural  and  industrial,  and 
navigation.  Other  uses  have  been 
adopted  as  well  (e.g.  aquifer  protection, 
coral  reef  preservation). 

Under  certain  circumstances,  States 
may  remove  a  designated  use  which  is 
not  an  existing  use.  40  CFR  131.10(g). 
"Existing  Uses"  are  those  uses  actually 
attained  in  the  water  body  on  or  after 
November  28, 1975,  whether  or  not  they 
are  included  in  the  water  quality 
standards.  40  CFR  131.3(0.  Generally, 
existing  uses,  whether  or  not  they  are 
"designated  uses,"  may  not  be  removed. 
40  CFR  131.3(g)  and  (h).  A  state  must 
conduct  a  "use  attainability  analysis"  as 
defined  in  40  CFR  131.3(g)  whenever  (1) 
the  State  designates  uses  that  do  not 
include  the  uses  specified  in  section 
101(a)(2)  of  the  CWA,  or  (2)  the  State 
wishes  to  remove  a  designated  use  that 
is  specified  in  section  101(a)(2)  of  the 
CVVA  or  to  adopt  subcategories  of  uses 
which  require  less  stringent  criteria.  40 
CFR  131. 3(j).  The  state  may  take 
economics  into  account  when  it 
designates  uses,  as,  for  example,  in  a  use 
attainability  analysis.  40  CFR 
131.3(g)(6). 

EPA's  Water  Quality  Standards 
regulations  at  40  CFR  part  131  specify 
the  requirements  for  water  quality 
criteria. 

States  must  adopt  those  water  quality 
criteria  that  protect  the  designated  use.  Such 
criteria  must  be  based  on  sound  scientific 
rationale  and  must  contain  sufficient 
parameters  or  constituents  to  protect  the 
designated  use.  For  waters  with  multiple  use 
designations,  the  criteria  shall  support  the 
most  sensiiive  use.  40  CFR  131.11(a). 

Thus,  once  designated  uses  are 
established,  the  water  quality  criteria 
are  based  on  what  is  necessary 
scientifically  to  protect  the  most 
sensitive  designated  use. 

In  addition,  a  state's  criteria  must  be 
consistent  with  the  state's 
antidegradation  policy.  The  federal 
regulations  provide  that,  at  a  minimum, 
the  state  must  have  an  antidegradation 
policy  that  maintains  "[ejxisting 
instream  water  uses  [those  existing  in 
the  waterbody  at  any  time  on  or  after 
November  28,  1975]  and  the  level  of 
water  quality  necessary  to  protect  the 


existing  uses.  *  *   *  "  40  CFR 
131.12(a)(1). 

In  order  to  approve  a  state's  water 
quality  criteria,  EPA  must  determine 
that  the  state  has  adopted  "water  quality 
criteria  (that  are]  sufficient  to  protect  the 
designated  uses."  40  CFR  131.6(c). 

S^tion  303(c)(4)  of  the  Act  provides 
that  the  Administrator  shall  promptly 
prepare  and  publish  proposed 
regulations  establishing  a  new  or 
revised  standard  in  either  of  two 
situations:  first,  when  the  Administrator 
has  disapproved  a  state  standard  under 
section  303(c)(3)  and  the  state  has  not 
taken  corrective  action  within  90  days; 
and,  second,  in  any  case  where  the 
Administrator  determines  that  a  revised 
or  new  standard  is  necessary  to  meet  the 
requirements  of  the  Act.  Once 
promulgated,  the  federal  regulations  are 
applicable  to  the  state's  waters,  and,  if 
they  are  more  stringent,  have  the  effect 
of  supplanting  and  supplementing  the 
state's  standards  for  all  purposes  under 
the  CWA.  However,  it  is  EPA's 
longstanding  policy  that  the  federal 
water  quality  standards  will  be 
withdrawn  if  a  state  adopts  and  submits 
standards  that  in  the  Agency's  judgment 
meet  the  requirements  of  the  Act. 

The  chronology  of  State  and  EPA 
actions  imder  the  CWA  in  the  Bay/Delta 
estuary  over  the  past  two  decades  were 
described  in  more  detail  in  the  preamble 
to  the  Proposed  Rule,  and  in  paragraph 
A.l.c.  herein.  Briefly  stated,  the  State 
Board's  adoption  of  the  1978  Oelta  Plan, 
and  of  the  revised  Bay/E)elta  Plan  in 
1991,  were  intended  to  meet  the  State's 
obligations  to  establish  water  quality 
standards  under  the  CWA.  Pursuant  to 
its  mandate  under  section  303(c)(3)  of 
the  Act,  on  September  3, 1991,  EPA 
disapproved  several  of  the  criteria 
contained  in  the  State  Board's  plan. 
EPA's  letter  found  that  "lljhe  record 
*   *   *  does  not  support  the  conclusion 
that  the  State  has  adopted  criteria 
sufficient  to  protect  the  designated 
uses"  of  the  estuary.  The  designated 
uses  at  risk,  as  defined  by  the  State 
Board,  include  Estuarine  Ha'iitat,  and 
also  Cold  and  Warm  Water  Hobitat,  Fish 
Migration,  Fish  Spawning,  Ocean 
Commercial  and  Sport  Fishing, 
Preservation  of  Rare  and  Endangered 
Species,  Shellfish  Harvesting,  emd 
VVildlife  Habitat.  In  addition  to  its 
general  finding  that  the  1991  Bay/Delta 
Plan  did  not  contain  sufficient  criteria 
to  protect  the  designated  uses,  EPA  also 
disapproved  the  absence  of  salinity 
criteria  to  protect  fish  and  wildlife  uses 
in  the  Suisun,  San  Pablo,  and  San 
Francisco  Bays  and  Suisun  Marsh,  the 
absence  of  scientifically  supportable 
salinity  criteria  (measured  by  electrical 
conductivity)  to  protect  the  Fish 


Spawning  uses  of  the  lower  San  Joaquin 
River,  and  the  absence  of  scientifically 
supportable  temperature  standards  on 
the  San  Joaquin  and  Sacramento  Rivers 
to  protect  the  Fish  Migration  and  Cold 
Fresh  Water  Habitat  Uses. 

For  the  reasons  outlined  herein,  in  the 
Proposed  Rule,  and  in  EPA's  letter  of 
September  3,  1991,  the  Agency  finds 
that  the  water  quality  criteria  adopted 
by  the  State  fail  to  protect  the 
designated  uses  and  that  the  criteria 
below  meet  the  requirements  of  the  Act. 
Accordingly,  pursuant  to  sections 
303(c)(3)  and  303(c)(4)  of  the  Act,  the 
Administrator  is  promulgating  the 
following  water  quality  criteria 
applicable  to  the  Bay/Delta's  waters. 

C  Description  of  the  Final  Rule  and 
Changes  From  Proposal 

1 .  Estuarine  Habitat  Criteria 

a.  Overview 

(1)  Im{>ortance  of  the  Estuarine 
Habitat  Designated  Use.  The  State's 
1991  Bay/Delta  Plan  included 
"Estuarine  Habitat"  as  a  designated  use 
for  the  Bay/Delta  estuary.  This  Estuarine 
Habitat  designated  use  is  intended  to 
provide  "an  essential  and  unique 
habitat  that  serves  to  acclimate 
anadromous  fishes  (salmon,  striped 
bass)  migrating  into  fresh  or  marine 
conditions.  This  habitat  also  provides 
for  the  propagation  and  sustenance  of  a 
variety  of  fish  and  shellfish,  numerous 
waterfowl  and  shore  birds,  and  marine 
mammals."  See  Water  Quality  Control 
Plan,  San  Francisco  Bay  Basin  [2], 
December  1986.  at  II-4. 

EPA  considers  protection  of  the 
Estuarine  Habitat  designated  use  to  be 
important  for  a  number  of  important 
reasons.  As  described  in  detail  in  the 
Preamble  to  the  Proposed  Rule, 
conditions  in  the  estuary  are  of  critical 
importance  because  the  estuary's 
particular  characteristics  provide  a 
unique  food  source,  spawning  habitat  or 
nurser}'  habitat  for  a  whole  range  of 
aquatic  and  aquatic-dependent  species. 
The  Estuarine  Habitat  designated  u.se 
protects  this  vital  ecosystem,  an 
ecosystem  that  has  a  crucial  role  in 
restoring  and  protecting  the  fish  and 
wildlife  populations  of  the  Bay/Delta. 
EPA  and  the  other  Federal  agencies  are 
committed  to  multispecies  or  ecosystem 
protection  approaches,  rather  than 
focusing  on  the  peculiar  needs  of 
individual  species.  In  addition,  the 
resource  values  benefitting  from  the 
protection  of  the  Estuarine  Habitat  use 
include  resources  described  in  other 
state-designated  uses,  including  Ocean 
Commercial  and  Sport  Fishing, 
Preservation  of  Rare  and  Endangered 
Species,  Fish  Migration,  and  Wildlife 


Hrf)itat.8  Indeed,  many  of  the  resources 
targeted  for  protection  by  these  related 
uses  would  not  be  fully  protected 
without  adequate  protection  of  the 
Estuarine  Habitat  designated  use.  In 
developing  criteria  protective  of  the 
Estuarine  Habitat  use.  EPA  has  been 
mindful  of  the  overlapping  designated 
uses  and  of  the  range  of  natural 
resources  affected  by  the  broad 
Estuarine  Habitat. 

BILUNO  CODE  6S60-60-P 
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"  As  described  by  the  Stdip  Boord.  the  Ocean 
Commercial  and  Sport  Fishing  designalH  use 
protocts  the  "commercial  fishing  and  collection  of 
various  types  of  fish  and  shellfish,  including  those 
taken  for  bait  purposes,  and  sport  fishing  in  ocean, 
bays,  estuaries  and  similar  non-freshwaler  areas." 


JMI 


The  Pr(!ser\alion  of  Rare  and  tndangered  Species 
use  "Iplrovides  an  aquatic  habitat  nccessan,-.  at  least 
in  part,  for  the  survival  of  certain  species 
established  as  being  rare  and  endangered  species." 
As  described  below,  the  Fish  Migration  use 
"(pirovides  a  migration  route  and  tcmporarj-  aquatic 


♦■nvironn^eul  for  anddromou^  or  o'hicr  f'>;i  «.i.«or !»•<.. 
Fitiallv.  the  VVilrilife  Habitat  "Iplrovides a  water 
supply  and  vegetative  habitat  for  the  maintpnit.iti- 
of  wildlife." 
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(2)  Proposed  Criteria.  As  stated  in  the 
Proposed  Rule,  the  Estuarine  Habitat 
criteria  consisted  of  three  interrelated 
components: 

(i)  A  salinity  requirement  of  2  parts 
per  thousand  (2  ppt); 

(ii)  Maintained  at  one  or  more  of  three 
monitoring  locations  in  the  Suisun  Bay; 

(iii)  For  a  specified  number  of  days 
during  the  critical  spring  months. 
These  criteria  were  designed  to  reflect 
the  conditions  in  the  estuary  at  a  time 
when  it  attained  protection  of  the 
designated  Estuarine  Habitat  use. 

As  a  preliminary  matter.  EPA 
determined  the  "reference  period,"  the 
historical  time  period  during  which  the 
salinity  regime  in  the  estuary  was 
sufflcient  to  protect  the  designated  uses. 
To  determine  the  reference  period.  EPA 
was  guided  by  the  Interagency 
Statement  of  Principles  signed  by  EPA. 
USFWS  and  NMFS.  which  called  for 
estuarine  conditions  similar  to  the  late 
1960's  to  early  1970's  as  necessary  to 
protect  the  Estuarine  Habitat.  However, 
the  decade  from  1965  to  1974  did  not 
include  water  years  types  from  each  of 
the  five  water  year  type  categories.* 
Therefore,  in  order  to  estimate  those 
conditions  over  the  entire  range  of 
possible  hydrological  conditions  that 
may  occur  in  the  future.  EPA  used  data 
from  the  years  1940  to  1975  to  represent 
the  conditions  in  the  reference  period  of 
the  late  1960's  to  early  1970's.  and  used 
this  larger  set  of  historical  data  to 
determine  the  minimum  number  of  days 
of  compliance. 

As  explained  in  more  detail  below 
and  in  the  preamble  to  the  Proposed 
Rule.  EPA  then  focused  on  the  salinity 
regime  in  the  estuary  to  develop  criteria 
that  protect  the  Estuarine  Habitat. 
Salinity  was  selected  for  several 
reasons:  it  is  closely  associated  with  the 
abundance  and  distribution  of  species  at 
all  trophic  levels,  it  can  be  measured 
accurately  and  easily,  and  it  integrates 
a  number  of  important  estuarine 
properties  and  processes. 

Salinity  conditions  in  the  estuary  vary 
dramatically  from  month  to  month  and 
year  to  year,  primarily  in  response  to 
natural  factors  such  as  precipitation  and 
snowmelt  upstream,  and  to  man-made 
factors  such  as  reservoir  operations, 
upstream  diversions  and  export  rates. 
EPA  concluded  that  maintaining 
salinity  conditions  reflecting  the  natural 
hydrology  in  the  Bay/Delta  during  the 
reference  period  would  provide 
estuarine  habitat  conditions  that  protect 
the  fish  and  wildlife  resources 


BILUNC  CODE  666ft-50-C 


'•"Water  year"  type  categories  in  California  refer 
10  predipitation  patterns  for  the  year.  The  standard 
water  ,ear  categories  are  wi't.  ahiove  normal,  below 
norma  1.1  dry.  and  critically  drv  vears. 


dependent  on  that  habitat.  In  other 
words,  because  precipitation  varies 
naturally  from  year  to  year  and  within 
each  year,  .salinity  conditions  reflecting 
this  natural  variability  at  a  time  period 
when  the  Bay/Delta  attained  its 
designated  uses  would  protect  the 
natural  resources  dependent  upon 
estuarine  habitat.  While  it  may  seem 
counterintuitive  to  provide  less  fresh 
water  to  the  estuary  in  a  dr\-  year,  and 
more  water  in  a  wet  year,  the  natural 
resources  in  the  Bay/Delta  ecosystem 
have  adapted  to  the  cycle  of  both 
within-year  hydrological  fluctuations 
and  substantial  year-to-year  fluctuations 
in  hydrology.  The  intent  of  the  proposed 
criteria  was  to  restore  a  pattern  and 
magnitude  of  those  hydrological 
fluctuations  that  reflected  the  historical 
period  during  which  the  designated 
uses  were  fully  protected. 

To  provide  these  conditions.  EPA 
proposed  maintaining  the  low  salinity  i° 
2  ppt  isohahne  (an  isohaline  is  simply 
a  line  joining  all  points  of  equal  salinity) 
in  Suisun  Bay  during  the  critical  wet 
season  months  of  February  to  June.  This 
particular  time  period  is  important 
berau.se  many  different  species  use  the 
•low  salinity  habitat  in  the  spring  for 
spawning,  as  nursen,-  habitat,  for 
transportation  through  the  Delta,  or  for 
a  combination  of  these  three  purposes. 
To  take  account  of  the  variation  in 
natural  hydrological  conditions,  EPA 
proposed  criteria  that  varied  according 
to  the  water  year  type.  In  all  water  years, 
the  2  ppt  salinity  criteria  would  be  met 
at  the  furthest  upstream  monitoring  site 
(the  confluence  of  the  Sacramento  and 
San  Joaquin  Rivers  at  the  upstream  end 
of  Suisun  Bay).  In  wetter  years,  the  2 
ppt  salinity  criteria  would  also  be  met 
at  one  or  both  of  two  downstream 
monitoring  sites  (Chipps  Island  and  Roe 
Island,  in  the  middle  and  downstream 
end  of  Suisun  Bay.  respectively). 

The  proposal  was  stated  as  requiring 
attainment  of  the  2  ppt  salinity  criteria 
at  or  below  one  of  the  three  monitoring 
sites  for  a  specified  number  of  days 
during  the  February'  to  June  jieriod. 
depending  on  the  water  year  type.  For 
example,  under  the  Proposed  Rule,  in  a 
"below  normal"  water  year,  the  2  ppt 
isohaline  would  have  been  required  at 
or  douTistream  of  Chipps  Island  for  a 
total  of  119  days  during  the  February'  to 
June  period.  This  "number  of  days" 


JMI 


'"Low  salinity  in  the  2  ppt  range  is  being  used 
to  describe  salinity  conditions  in  the  "mixing  zone" 
between  tmhwa'.et  coming  downstream  and 
marine  water  moving  inland  from  the  ocean  in 
response  !o  tidal  inlTii«nc*s  and  fluctuations  in 
freshwater  outflow.  This  mixinjj  zone  generally 
contains  low  surface  salinity  of  1  tu  6  ppL  whereas 
ocean  salinity  is  over  30  ppt  and  freshwater  salinity 
is  generai'.y  less  than  1  ppl  (.\rthur  and  Ball  19791.' 


approach  allowed  the  criteria  to  be 
resjjonsive  and  replicative  of  the 
varying  natural  hydrology  during 
February  to  June.  That  is,  if  February  or 
March  were  particularly  wet.  the 
criteria's  "number  of  days"  could  Ih; 
met  at  that  time  using  those  natural 
storm  flows,  rather  than  requiring 
reser\'oir  releases  later  in  the  February 
to  June  period. 

Finally,  again  in  an  attempt  to  match 
the  criteria  with  the  natural  hvdrologv. 
the  Proposed  Criteria  included  a 
"trigger"  for  compliance  with  the 
farthest  downstream  monitoring  site 
(Roe  Island).  Compliance  at  that  site 
would  not  be  required  unless  and  until 
the  2  ppt  i.sohaline  had  been  pushed 
that  far  downstream  through  natural 
storm  events. 

(3)  Final  Criteria.  The  Estuarine 
Habitat  criteria  in  the  final  rule  have 
been  revised  to  address  many  of  the 
technical  issues  raised  in  the  public 
comments.  The  fundamental  structun; 
of  the  Estuarine  Habitat  criteria  is 
unchanged:  The  criteria  require 
maintenance  of  the  2  ppt ' '  isohaline  at 
or  downstream  of  one  of  three 
monitoring  sites  in  Suisun  Bay  during  a 
specified  portion  of  the  February 
through  June  period.  The  final  criteria 
continue  to  require  a  2  ppt  salinity 
value  at  the  Confluence  of  the 
Sacramento  and  San  Joaquin  rivers  each 
day  between  February  through  June  in 
all  years.  The  2  ppt  salinity  value  is  to 
be  met  at  Chipps  Island  for  a  specified 
number  of  days,  depending  on  the 
amount  of  precipitation.  The  greater  the 
precipitation,  the  higher  the  number  of 
days  the  criteria  must  be  attained.  The 
2  ppt  salinity  value  must  be  met  at  Ro«; 
Island  only  if  it  is  triggered  bv 
precipitation  sufficient  to  push  the  2  ppt 
salinity  value  downstream  to  Roo  Island 
during  the  last  half  of  the  previ.ius 
month.  Once  triggered,  the  2  ppt  salinity 
value  is  to  be  met  at  Roe  Island  for  a 
specified  number  of  days.  dep>ending  on 
precipitation. 

The  changes  to  the  final  criteria  are 
primarily  refinements  to  how  the  rule 
determines  the  number  of  davs  the 
salinity  standard  must  be  met  at  Chipps 
and  Roe  Islands.  The  primary  revisions 
include: 


' '  The  Proposed  Rule  stated  the  criteria  as  a 
require.T.enI  for  2  ppt  salinity.  .\s  discussed  mon- 
fully  below,  in  order  to  state  the  requirement  mrrp 
precisely,  the  final  rule  language  will  define  the 
criteria  in  terms  of  micromhos  per  centimeter 
specific  conductance  a!  25  "C  instead  of  parts  prr 
t.ho'jsand  salinity.  Accordingly,  th*  final  rule  will 
slate  the  criteria  value  as  "2640  micromhos.'rm." 
which  is  equis-alent  to  2  ppt  salinity  .Mthough  K!*\ 
is  restating  the  artuai  rule  1an)(uagi>  in  the  more 
precise  specific  conductance  languajjr.  it  will 
continue  to  refer  to  this  criteria  vaiue  as  2  ppt  ir. 
this  discussion  of  the  final  rule. 
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(i)  Shift  from  water  year  categories  to 
a  "sliding  scale".  Rather  than  basing  the 
number  of  days  on  data  reflecting 
average  salinity  for  each  of  the  five 
water  year  types,  EPA  is  basing  the 
number  of  days  on  a  "sliding  scale"  or 
"smooth  function"  that  more  precisely 
states  the  correlation  between 
precipitation  and  the  number  of  days  of 
the  2  ppt  value.  For  example,  whereas 
the  previous  approach  would  require 
the  same  number  of  days  of  the  2  ppt 
value  for  all  "above  normal"  years,  the 
sliding  scale  requires  fewer  number  of 
days  for  a  dry  "above  normal"  year  than 
for  a  wet  "above  normal"  year.  In  other 
words,  rather  than  stating  the  criteria  as 
five  discrete  points  representing  water 
year  types,  the  sliding  scale  uses  all  the 
data  underlying  those  five  points  to 
construct  a  continuous  function  or  line 
reflecting  salinity  as  a  function  of  flow. 
The  sliding  scale  is  a  more  realistic 
description  of  the  relationship  between 
salinity  and  flow  as  it  existed  at  the  time 
during  which  the  estuary  attained  its 
designated  uses. 

(ii  J  Shift  from  yearly  hydrology  to 
monthly  hydrology.  Instead  of  basing  the 
number  of  compliance  days  at  Chipps 
emd  Roe  Islands  on  the  expected 
hydrological  conditions  for  the  entire 
year,  the  final  criteria  base  the  current 
month's  requirements  only  on  the 
previous  month's  hydrological 
conditions.  This  change  requires  that 
these  criteria  specify  a  "sliding  scale" 
for  each  month,  but  allows  a  much  more 
accurate  reflection  of  variations  in 
natural  hydrology. 

(iii)  Revising  the  data  used  to  reflect 
more  accurately  conditions  in  the 
estuary  during  the  reference  period.  As 
explained  above,  the  reference  period  is 
the  historical  time  period  when  the 
estuary  attained  its  designated  uses.  In 
the  Proposed  Rule,  EPA  used  the  late 
1960's  to  early  1970's  as  the  reference 
period  because  the  available 
information  about  the  fish  and  wildlife 
resources  in  the  Bay/Delta  suggests  that 
this  time  period  encompasses  the  most 
recent  time  period  during  which  the 
designated  uses  were  attained.  To 
describe  hydrological  and  salinity 
conditions  in  this  late  1960's  to  early 
1970's  reference  period,  the  Proposed 


JMI 


"  EPA's  proposed  Estuarine  Habitat  criteria  were 
stated  as  a  certain  number  of  days  when  the  average 
daily  near-bottom  salinity  at  each  of  three  locations 
in  the  estuary  is  les.s  than  2  parts  per  thousand.  This 
salinity  is  approximately  equivalent  to  electrical 
conductivity  less  than  2.640  mmhos/cm  EC  when 
corrected  to  a  temperature  of  25°(',. 


Rule  used  data  from  1940  to  1975.  This 
longer  period  was  used  because  the 
actual  conditions  in  the  late  1960's  to 
early  1970's  did  not  provide 
representative  samples  of  the  possible 
broad  range  of  hydrological  conditions 
in  the  estuary.  The  Proposed  Rule 
suggested  that  the  period  1940-1975 
could  be  considered  representative  of 
the  late  1960's  to  early  1970's  because 
the  longer  period  was  one  of  fairly 
consistent  hydrological  conditions 
bracketed  by  the  completion  of  Shasta 
Dam  on  the  Sacramento  in  the  early 
1940's  and  by  the  severe  drought  of  the 
mid-1970's. 

EPA  received  much  comment  on  the 
approach  in  the  Proposed  Rule,  with 
some  commenters  arguing  convincingly 
that  the  1940  to  1975  was  in  fact  not  one 
of  consistent  hydrological  conditions, 
since  the  "level  of  development" — the 
change  in  the  facilities  used  for  water 
diversion  and  storage — changed  over 
time  during  this  period  due  to 
additional  construction  activities  at  the 
state,  federal,  and  local  levels.  EPA 
agrees  with  these  comments  and  has 
reevaluated  the  historical  data  to 
account  for  the  effects  of  the  level  of 
development  on  the  salinity  regime  in 
Suisun  Bay.  As  discussed  below,  EPA 
has  determined  that  it  is  appropriate  to 
use  the  level  of  development — and 
corresponding  salinity  regime — 
represented  by  calendar  year  1968  as  a 
surrogate  for  the  late  1960's  to  early 
1970's  reference  period  when  the 
estuary  attained  its  designated  uses. 

(iv)  Alternative  measures  of 
attainment.  Under  the  CWA,  the  State 
Board  has  the  responsibility  for 
developing  an  implementation  plan, 
including  the  methodology  for 
measuring  attainment.  Based  on  the 
comments  received  as  discussed  below, 
EPA  believes  that  attainment  could  be 
measured  at  the  Roe  Island  and  Chipps 
Island  monitoring  sites  by  any  of  (1)  the 
daily  salinity  value,  (2)  the  14-day 
average  salinity,  or  (3)  the  "flow 
equivalence"  of  the  salinity  value,  as 
predicted  in  the  recent  Contra  Costa 
Water  District  (CCWD)  model  described 
below.  For  reasons  that  are  peculiar  to 
that  model,  attainment  at  the 
Confluence  monitoring  site  could  be 


'^A  14  day  moving  average  would  compute  the 
salinity  for  a  given  day  by  taking  the  overall  average 
of  daily  averages  of  salinity  values  for  the 
measurement  day  and  each  of  the  previous  13  days. 
At  the  monitoring  sites  used  in  the  Estuarine 
Habitat  criteria,  salinity  .is  generally  measured  at 


measured  by  either  of  the  first  two  of 
these  approaches  only. 

b.  IDetailed  Discussion 

(1)  Proposed  Estuarine  Habitat  Criteria 

The  Estuarine  Habitat  criteria 
included  in  the  Proposed  Rule  specified 
the  location  and  number  of  days  that  the 
2  ppt  salinity  value  would  need  to  be 
met  to  protect  the  designated  use.  EPA's 
proposed  criteria  are  shown  in  Table  1. 
They  consisted  of  2  ppt  salinity 
criteria  '-  to  be  attained  for  a  specified 
number  of  days  at  Roe  Island,  Chipps 
Island,  and  at  the  Sacramento/San 
Joaquin  River  confiuence  during  the 
period  of  February  through  June.  Th(j 
Proposed  Rule  provided  that  the  2  ppt 
salinity  value  must  be  met  at  the 
Sacramento/San  Joaquin  River 
confluence  monitoring  station  for  the 
entire  150  day  period  from  February 
through  June.  "The  number  of  days  of 
compliance  with  the  2  ppt  value  at 
Chipps  and  Roe  Islands  were  based  on 
the  late  1960's  to  early  1970's  "reference 
period"  representing  a  time  in  which 
the  conditions  in  the  estuary  were 
adequate  to  protect  the  designated  u.ses 
To  represent  this  reference  period,  the 
criteria  replicated  the  average  number  oi 
days  in  each  of  the  five  water  year  types 
during  which  the  2  ppt  salinity  value 
occurred  at  or  downstream  from  each  of 
these  locations  during  the  historical 
period  1940-1975.  Because  no  critically 
dry  years  occurred  in  the  period  from 
1940  to  1975,  the  required  number  of 
days  for  critically  dry  years  was  based 
on  an  extrapolation  of  the  data.  In 
addition,  in  a  number  of  years  in  the 
1940-1975  period,  data  existed  for  fiow 
conditions  in  the  estuary  but  not  for 
salinity.  For  these  years,  the  Kimmerer- 
Monismith  model  (SFEP  1993)  was  used 
to  estimate  the  salinity  regime  based  on 
the  existing  flow  data. 

The  proposed  criteria  were  to  be 
measured  using  a  14-day  moving 
average."  The  use  of  a  14-day  moving 
average  allowed  the  mean  location  to  be 
achieved  despite  the  varying  strength  of 
tidal  currents  during  the  lunar  cycle, 
because  any  14  day  period  would 
include  the  full  range  of  spring  and 
neap  tidal  conditions.'* 


Table  1  .—Proposed  2  ppt  Estuarine  Habitat  Criteria 


least  hourly,  thereby  facilitating  compulation  ot 
daily  averages. 

'^Spring  and  neap  tides  refer  to  the  limes  during 
the  28  day  lun<ir  cycle  when  tides  are  strongest  and 
we.-ikRSt,  respectively. 


Year  type 


Wet 

Above  normal 
Below  normaJ 

Dry  

Oiticaly  dry  .. 


Roe  Island  [km  64) 


133  days 
105  days 
78  days  . 
33  days  . 
0  days  ... 


Chipps  Island  [km  74] 


1 48  days 
1 44  days 
119  days 
116  days 
90  days  .. 


Confluence 
[km  81) 


1 50  days. 
1 50  days 
150  days. 
1 50  days. 
150  days. 


•  Nwmbers  indicate  ttie  required  number  of  days  (based  on  a  14-day  moving  average)  at  or  downstream  from  each  location  for  the  5-month  De- 
nod  ffom  February  through  June.  The  water  year  classifications  are  identical  to  those  included  in  the  1991  Bay/Delta  Plan  for  the  Sacramento 
River  Basin.  Roe  Island  salinity  shall  be  measured  at  the  salinity  measuring  station  maintained  by  the  USSR  at  Port  Chicago  (km  64)  Chipps  Is- 
land salinity  shall  be  measured  at  the  Mallard  Slough  station,  and  salintty  at  the  Confluence  shall  be  measured  at  the  ColUnsville  station  both  of 
which  are  maintained  by  the  California  Department  of  Water  Resources.  The  Roe  Island  number  represents  the  maximum  ntmber  of'davs  of 
compSance,  based  on  the  adjustment  described  in  the  text  * 


As  explained  in  more  detail  in  the 
Proposed  Rule,  the  proposed  Estuarine 
Habitat  criteria  also  included  a  "trigger" 
that  limited  the  appficability  of  the  Roe 
Island  criteria  to  wetter  years.  This 
trigger  provided  that  the  Roe  Island 
criteria  would  not  apply  in  a  particular 
year  unless  and  until  the  average  daily 
salinity  at  Roe  Island  attained  the  2  ppt 
level  through  natural  uncontrolled 
flows.  If  that  occurred,  the  2  ppt  salinitv 
value  would  have  to  be  met  at  Roe 
Island  for  the  number  of  days  specified 
in  Table  1  (or  the  number  of  days  left 
in  the  February  to  June  period,  if  that 
number  was  less).  In  effect,  this 
"trigger"  provided  that  the  additional 
water  needed  to  move  the  2  ppt 
isohaljne  downstream  to  Roe  Island 
would  come  from  natural  storms  rather 
than  from  reservoir  releases  or  export 
restrictions.  This  approach  helped  the 
criteria  reproduce  the  natural  variability 
in  timing  and  quantity  of  runoff  that 
existed  during  the  reference  period. 

In  the  Proposed  Rule,  EPA  requested 
public  comment  on  a  number  of  issues, 
including  the  desirability  of  stating  the 
criteria  as  a  "sliding  scale"  rather  than 
by  water  year  categories,  the  appropriate 
compbance  measurement  period,  and 
the  appropriate  reference  period  for 
criteria  target  levels.  EPA  has 
incorporated  many  of  the  comments 
received  on  these  and  other  issues  in  its 
revisions  to  the  Proposed  Rule. 

(2)  Technical  Changes  to  the  Estuarine 
Habitat  Criteria 

The  fundamental  structure  of  the 
Estuarine  Habitat  criteria  in  the  final 
rule  is  unchanged  from  the  Proposed 
Rule:  The  criteria  require  maintenance 
of  the  2  ppt  isohaline  at  or  downstream 
of  one  of  three  monitoring  sites  in 
Suisun  Bay  during  a  specified  portion  of 
the  February  through  June  period.  The 
final  criteria  continue  to  require  a  2  ppt 
salinity  value  at  the  Confluence  of  the 
Sacrajnento  and  San  Joaquin  rivers  each 
day  between  February  through  June  in 
all  years. 


Virtually  all  of  the  changes  to  the  final 
Estuarine  Habitat  criteria  involve 
refinements  for  determining  the  number 
of  days  the  salinity  standard  must  be 
met  at  Chipps  and  Roe  Islands.  In 
general,  these  changes  either  make 
certain  measurements  more  accurate  or 
provide  a  closer  approximation  of  the 
natural  hydrological  cycles.  The 
changes,  which  are  highly  technical,  can 
be  grouped  into  four  broad  categories:  (i) 
underlying  computational  revisions,  (ii) 
using  a  sliding  scale,  (iii)  using  monthly 
rather  than  annual  compliance,  and  (iv) 
altema'ive  measurement  of  attainment 
of  the  criteria.  Those  changes  to  the  final 
rule  are  reflected  in  the  final  criteria  at 
40  CFR  131.37(a)(1). 

(i)  Underlying  Computational 
Revisions. 

Therfirst  group  of  changes  in  the  final 
criteria  are  slight  refinements  to  the 
methodology  of  some  of  the 
computations  used  in  the  rule.  These  ■ 
include: 

(I)  Updated  model  correlating  salinity 
and  flows.  As  described  above,  the 
Proposed  Rule  used  data  from  the 
historical  period  1940  to  1975  to 
approximate  conditions  in  the  targeted 
late  1960's  to  early  1970's  reference 
period.  For  years  during  that  historical 
period  when  actual  salinity  data  was 
unavailable,  the  Proposed  Rule  used  the 
Kimmerer-Monismith  model  to  estimate 
salinity  conditions  based  on  the 
available  fiLiw  data.  This  earlier  model, 
which  was  used  bv  the  San  Francisco 
Estuary  Project  (SFEP)  (SFEP  1993),  was 
considered  at  that  time  to  be  the  most 
accurate  available  for  this  purpose. 
Since  the  Proposed  Rule  was  published, 
a  revised  model  correlating  salinity  and 
flow  has  been  developed  bv  the  CCWD 
(Denton.  R.A.  1993,  and  Denton.  R.A. 
1994).  EPA  concluded,  and  the 
participants  at  the  CLTVVA  .scientific 
workshops  generally  agreed  (Kimmerer 
1994b).  that  the  CCWD  model  is  a  more 
appropriate  model  to  use  in  developing 


the  Estuarine  Habitat  criteria.'^  The 
final  rule  will  use  this  ne^-  CCWD 
model  to  estimate  the  number  of  days 
that  salinities  have  been  less  than  2  ppt 
historically  at  each  of  the  compliance 
monitoring  stations. 

The  earlier  model  used  for  the 
Proposed  Rule  measured  salinity  one 
meter  above  the  bottom.  The  new  CCWD 
model  measures  salinity  measured  at 
the  surface.  There  is  substantial 
evidence  that  at  salinities  near  2  ppt 
there  is  little  variability  in  stratification 
so  that  bottom  salinities  are  accurately 
predicted  from  surface  salinities  (CCWD 
1994:  Monismith  1993).  Thorefore. 
bottom  salinities  of  2  ppt  as  modeled  by 
the  Kimmerer-Monismith  model 
correspond  to  surface  conductivities 
described,  as  discussed  below,  in  terms 
of  electroconductivitv  of  2.640  mmhos/ 
cm  EC  in  the  CCWD  model. 

(II)  Use  of  entire  basin  unimpaired 
flow.  In  calculating  the  applicable 
Estuarine  Habitat  criteria  value,  the 
Proposed  Rule  measured  fiow  by 
reference  to  the  Sacramento  Basin  Water 
Year  Type  classification.  EP.A  did  this 
.primarily  to  simplify  calculations  and  to 
reflect  the  dominant  role  of  Sacramento 
River  flows  in  the  Bay/Delta  estuary."' 
Nevertheless,  as  commenters  noted,  in 
some  circumstances  the  omission  of  the 
San  Joaquin  River  basin  flows  from  the 
calculation  could  significantly  overslate 


'■  Thp  CCWU  •Tiodel  developed  by  IVi'.'  n  and 
Sullivan  models  salinity  at  a  pdrtitular  iiH,di.on. 
whereas  the  Kiminerer-MonisiT.ith  n.odfi  .liodcK 
the  location  of  a  particular  saiiniJy.  Thus,  the 
Kimmerer-Monismith  model  can  p!^»iiict  whether 
the  2  ppt  salinity  value  is  upstred.-n  or  downstrea:r. 
of  d  giver,  loralion  whereas  the  CXWD  rilciirj  i  nn 
p.-edict  if  the  salinity  at  the  san-.c  (loir.t  is  greater  . 
or  les.ser  than  2  ppt.  The  (TWl)  model  is  more 
dcciirate  t)erause  it  predicts  Sdlinin  ba.sed  not  oiilv 
on  PiOW  (as  in  the  Kirrjnerer-Monismjth  ni.idt'I)  !iu' 
d!so  ItoM-d  on  the  location  being  modclprf  Fur 
example,  the  rela'.Ion.ship  between  flow  ar.c  s.i!lni!y 
is  slljjhUy  ditfiTent  at  Roc  IsUnd  than  at  ti-.e 
t.or.flucnce.  and  only  the  CCWD  model  refiiH:!s  \\w. 
(iiftercnce  in  the  rel.i!ion>hip. 

'"The  Sacramento  River  ha.sin  usually  an  oar.:-. 
for  about  30;<.  of  net  Upitj  outnow.  with  the  - 
remainder  coming  primarily  from  the  .San  I-Mrjii;:: 
River  brts;.".. 
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or  understate  the  actual  hydrological 
conditions  in  the  estuary  because 
precipitation  patterns  in  the  two  river 
basins  are  not  identical.  Further,  one  of 
the  reasons  EPA  chose  the  three 
locations  for  compliance  (all  at  or 
downstream  of  the  confluence  of  the 
5>acramento  and  San  Joaquin  Rivers) 
was  to  give  the  State  Board  maximum 
flexibility  in  determining  the  source  of 
flows  to  meet  the  Estuarine  Habitat 
criteria.  To  reflect  the  importance  of  the 
San  Joaquin  River  basin,  the  final 
criteria  have  been  revised  to  measure 
unimpaired  flow  by  reference  to  both 
the  Sacramento  River  basin 
(Sacramento.  Feather,  Yuba,  and 
American  rivers)  and  the  San  Joaquin 
River  basin  (Stanislaus,  Tuolumne, 
Merced,  and  San  Joaquin  rivers).  EPA 
believes  that  the  Sacramento/ San 
Joaquin  Unimpaired  Flow  Index 
described  by  CUWA  is  the  best 
statement  of  how  this  unimpaired  flow 
should  be  computed,  and  will  generally 
refer  to  this  index  as  the  "a-River 
Index."  '7 

(III)  "Parts  per  thousand"  versus 
"electroconductivity".  The  Proposed 
Rule  stated  the  criteria  as  a  requirement 
for  2  ppt  salinity  at  the  three 
compliance  stations  for  varying 
numbers  of  days.  In  order  to  state  the 
requirement  more  precisely,  the  final 
rule  language  will  define  the  criteria  in 
terms  of  millimhos  per  centimeter 
electroconductivity  or  "mmhos/cm  EC" 
instead  of  parts  per  thousand  salinity. 
This  change  is  being  made  to  conform 
the  final  rule  to  the  more  traditional 
methodology  for  measuring  fresh  water 
salinity.  Accordingly,  the  final  rule  will 
state  the  criteria  value  as  "2.640 
mmhos/cm  EC,"  which  is  equivalent  to 
2  ppt  salinity. 

Although  EPA  is  restating  the  actual 
rule  language  in  the  more  precise 
electroconductivity  language,  it  will 


'^As  stated  on  page  3  of  Appendix  1  to  the 
California  Urban  Water  Agencies 
"Recommendations  to  the  Stale  Water  Resources 
Control  Board  for  a  Coordinated  Estuarine 
Protection  Program  for  the  San  Franc)sc(j  Bay- 
Sacramento  and  San  Joaquin  River  Delta  Estuary" 
dated  August  25,  1994.  the  Sacramento/San  Joaquin 
Unimpaired  Flow  Index  "shall  be  computed  as  the 
sum  of  flows  at  the  following  stations: 

1.  Sacramento  River  at  Band  Bridge,  near  Red 
Bluff 

2.  Feather  River,  total  inflow  to  Oroville  Reservoir 

3.  Yuba  River  at  Smartville 

4.  American  River,  total  inflow  to  Folsom 
Reservoir 

5.  Stanislaus  River,  total  inflow  to  New  Melones 
Reservoir 

6.  Tuolumne  River,  total  inflow  to  Don  Pedro 
Reservoir 

7.  Merced  River,  total  inflow  to  Exchequer 
Reservoir 

8.  San  Joaquin  River,  total  inflow  to  Millerton 
Lake." 


continue  to  refer  to  this  criteria  value  as 
2  ppt  in  this  discussion  of  the  final  rule. 
To  do  otherwise  would  unnecessarily 
confuse  the  interested  scientific  and 
policy  community,  which  for  a  number 
of  years  has  been  using  the  2  ppt 
language  in  its  discussion  of  estuarine 
habitat  criteria. 

These  revisions  to  the  underlying 
computational  methodology  apply  to 
the  Estuarine  Habitat  at  all  three 
monitoring  sites  (the  Confluence, 
Chipps,  and  Roe  islands).  The 
remaining  revisions  to  the  final  criteria 
pertain  primarily  to  the  methodology 
used  in  defining  the  number  of  days  of 
compliance  to  be  met  at  Chipps  and  Roe 
Islands. 

(ii)  Using  a  Sliding  Scale. 

In  the  final  Estuarine  Habitat  criteria, 
EPA  is  restating  the  number  of  days  that 
the  2  ppt  salinity  value  must  be  met  as 
a  sliding  scale  correlating  the  number  of 
days  of  compliance  with  unimpaired 
flow.  The  sliding  scale  approach  has 
also  been  called  the  "continuous 
function"  or  "smooth  function" 
approach.  This  approach  replaces  the 
Proposed  Rule's  statement  of  the  criteria 
as  a  single  fixed  number  of  days  of 
compliance  for  each  of  the  five  water 
year  categories.  The  previous  approach 
did  not  account  for  the  substantial 
differences  in  hydrological  conditions 
within  water  year  types.  For  example,  an 
"above  normal"  water  year  type  could 
range  fi-om  a  wet  "above  normal"  ^ear 
to  a  dry  "above  normal"  year.  Given  the 
extreme  variation  of  hydrological 
conditions  in  the  Bay/E)elta,  these 
variations  within  each  of  the  five 
standard  water  years  types  are 
substantial,  and  should  be  factored  into 
the  calculation  of  the  number  of  days  of 
compliance  with  the  2  ppt  salinity 
criteria. 

The  sliding  scale  approach  addresses 
this  problem  by  transforming  the 
average  salinity  values  for  the  five 
discrete  water  year  categories  into  a 
more  precise  equation  (graphically,  a 
single  line  or  curve)  correlating  the 
number  of  days  of  compliance  with  the 
specific  observed  hydrological 
conditions.  This  sliding  scale  approach 
would  result  in  the  same  average 
number  of  days  of  compliance  for  each 
year  type,  and  therefore  represents  the 
same  level  of  protection  for  the 
Estuarine  Habitat  use  as  the  Proposed 
Rule.  The  new  approach,  however,  more 
accurately  reflects  differences  within 
water  year  categories,  thereby  allowing 
a  more  accurate  reflection  of  the  natural 
hydrological  cycles  representative  of  the 
reference  period  necessary  for 
protection  of  the  use. 

In  addition,  while  the  sliding  scale 
approach  equally  represents  the 


conditions  under  which  the  estuary 
attains  its  designated  uses,  the  sliding 
scale  results  in  lower  water  costs  and, 
for  operational  reasons,  may  actually 
enhance  protection  of  the  uses. 
Testimony  at  recent  State  Board 
hearings  criticized  the  use  of  water  year 
type  categories.  Because  water  year 
types  can  change  as  the  year  progress«^s, 
criteria  based  on  the  historical  mean  for 
each  water  year  type  can  cause  major 
changes  in  project  operations  and 
habitat  conditions  if  a  given  year  shifts 
from  one  water  year  type  to  another  over 
the  course  of  the  winter  months.  For 
example,  a  later  season  storm  could 
cause  the  water  year  type  to  be 
reclassified  from  the  below  normal 
category  to  the  above  normal  category. 
This  shift  would  increase  the  number  of 
days  the  criteria  must  be  met  at  one  of 
the  monitoring  sites.  Such  large  and 
sudden  changes  are  inefficient  for  water 
resource  management  and  may  harm 
aquatic  resources  by  dewatering  or 
washing  away  newly  spawned  eggs. 
Incorporating  a  sliding  scale  definition 
of  the  criteria  would  likely  ease  the 
actual  operational  procedures  necessary 
to  meet  the  criteria  and  would  avoid  the 
relatively  sudden,  large  scale  changes  in 
operations  that  might  come  from  a 
sudden  shift  in  the  determination  of 
year  type  as  spring  progresses. 

The  comments  EPA  received  on  the 
Proposed  Rule  were  generally 
supportive  of  this  change  in  approach 
(CUWA  1994a,  California  DWR  1994, 
NHI 1994,  and  Kimmerer  1994a).  Both 
written  comments  and  the  discussions 
at  the  CUWA  scientific  workshops 
offered  several  suggestions  as  to  how  the 
sliding  scale  function  should  be 
formulated. 

There  are  two  major  components  to 
the  sliding  scale  approach.  First,  the 
shape  of  the  scale  must  be  determined. 
Second,  the  actual  scaled  values  must 
be  determined. 

(I)  Defining  the  sliding  scale.  There 
are  a  number  of  possible  mathematical 
definitions  of  a  sliding  scale,  including 
(a)  a  straight  line,  (b)  a  quadratic 
equation,  or  (c)  a  logistic  equation."* 

In  the  Proposed  Rule,  EPA  suggested 
that  a  quadratic  equation  could  be  used 
to  define  the  sliding  scale.  After 
reviewing  the  public  comments,  EPA 
has  concluded  that  the  Estuarine  Habitat 
criteria  should  be  stated  as  a  logistic 
equation  defining  the  sliding  scale.  Dr. 
Wim  Kimmerer,  in  his  comments  on  the 
Proposed  Rule  (Kinjmerer  1994a),  noted 
that  the  logistic  model  is  "appropriate 


'•The  standard  forms  of  these  types  of  equations 
are  (a)  a  straight  line  (y=a+b*x),  (b)  a  quadratic 
equation  (v=a-fb*X'fc*x2]  or  (c)'a  logistic  equation 
(y=l /(I  ♦a'"  •»•«')• 


for  a  relationship  between  a 
dichotomous  variable  (i.e.  compliance 
or  no  compliance)  and  a  continuous 
variable."  A  logistic  model  cannot 
require  fewer  than  0  or  more  than  the 
number  of  days  available  in  the  iiionth. 
wliereas  linear  equations  (such  as  one 
included  in  written  comments  of  CCWIl 
(CCWD  1994)  or  quadratic  equations 
(sufii  as  the  one  EPA  suggested  in  the 
Proposed  Rule)  can  result  in  uni^iaiistic 
extrapolations  (e.g.,  resulting  in  the 
criteria  having  to  be  met  less  than  zero 
days  or  more  than  the  number  of 
possible  days  each  month). '*' 

Kimmerer  suggested  a  sliding  scalt; 
based  on  logistic  equations  that  staled 
the  percentage  number  of  days  of 
compliance  during  the  February  to  Jinu! 
period  as  a  function  of  the  unimpaired 
flotV  for  those  five  months.  An  example 
of  graphic  representations  of  theso 
equations  for  Roe  Island  is  shown  in 
Fi^re  1.  EPA  has  adopted  this  basii: 
approach;  however,  as  discussed  below. 
EPA  has  revised  the  logistic  eqiifitions  to 
reflect  monthly  compulations  of 
compliance. 
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IVhilo  uncommon  in  some  !it;(l>.  ifn-  ii)f;;s':( 
lion  is  the  basis  of  many  ecological  iiiodels. 
''ally  for  population  dynamics  and    - 
pic^niology.  In  these  ecological  applicalions.  the 
model  is  useful  because  of  the  iialiiri-  of  the 
ch  c  tomous  variables  (such  as  how  many 
iv  duals  arc  alive  or  dead  In  [xiiMil.ilitn- 


(lyniiniiis.  or  h(n\  :iia:!y  ir'.dividiiiils  ;irc  iiiicttcd  (»•' 
healthy  in  (-pidemiiilogical  studies].  In  t-Hc.h  cast-, 
the  di(.hotonioiis  variables  are  arrayed  along  lime  as 
the  continuous  variable.  In  both  cases,  also,  the 
function  is  constrained  t)elween  0  and  the  total 
|M)piilaiion  si/e.  which  is  biologically  realistic.  El'A 
is  tisi.ig  >hf  loRisiic  eq'Mlion  to  model  ihe  nimilior 


ofd-iVMi!  .itlain.ni.s^i;  o!  th(i  2  \ip\  vn'm:  (llii- 
dithnii>::i(i!:s  variable)  against  unimpaired  Tlovv  (.l^ 
thetontimious  variabl,-!  The  logistic  model  also 
provides  that  no  less  than  0  and  no  more  than  the 
lota!  niimlier  of  days  in  the  inonili  ran  be  required 
(or  at"ain.'nt'i!t.       _ 
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Figure  1.  Predicted  number  of  days  of  compliance  with  2  ppt 
criteria  during  February  to  June  at  four  levels  of  development 
across  a  range  of  unimpaired  flows. 
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(II)  Selecting  sliding  scale  values:  the 
reference  period  that  would  reflect 
protection  of  the  designated  uses. 
Having  concluded  that  the  logistic 
equation  is  the  best  form  of  sliding  scale 
for  the  Estuarine  Habitat  criteria,  EPA 
still  needed  to  determine  the 
appropriate  reference  period  reflected  in 
that  logistic  equation. 

In  the  Proposed  Rule,  EPA  chose  as 
the  reference  period  the  late  1960's  to 
early  1970*s.  Available  information 
suggested  that  during  this  period  the 
estuarine  conditions  were  able  to 
support  the  designated  uses.  To  describe 
the  conditions  in  this  late  1960's  to 
early  1970's  reference  period,  the 
Proposed  Rule  used  hydrological  and 
salinity  data  from  1940  to  1975.  This 
longer  period  was  used  because  the 
actual  conditions  in  the  late  1960's  to 
early  1970's  did  not  provide 
representative  samples  of  the  possible 
broad  range  of  precipitation  conditions 
in  the  estuary.^''  The  Proposed  Rule 
suggested  that  the  period  1940-1975 
could  be  considered  representative  of 
the  late  1950's  to  early  1970's  because 
the  longer  period  was  one  of  fairly 
consistent  hydrological  conditions 


*'In  fact,  no  dry  or  critically  dry  years,  and  only 
one  above  normal  year  occurred  daring  the  late 
1960s  to  earlv  1970'». 


bracketed  by  the  completion  of  Shasta 
Dam  on  the  Sacramento  in  the  early 
1940's  and  by  the  severe  drought  of  the 
mid-1970's. 

EPA  received  substantial  comment 
about  its  choice  of  an  historical 
reference  period  to  define  the  targeted 
level  of  protection  for  the  Estuarine 
Habitat  criteria.  One  group  of  comments 
criticized  the  choice  of  the  years 
included  in  the  reference  period. 
Various  other  historical  periods  were 
discussed  by  different  commenters  as 
alternatives.  (Bay  Institute  1994, 
California  DWR  1994.  and  NHI  1994). 
EPA's  specific  responses  to  these 
comments  are  in  the  comment  response 
document  included  in  the  record  to  this 
rule. 

A  second  set  of  comments  raised  a 
more  fundamental  problem  with  the  use 
of  an  historical  reference  period.  These 
comments  argued  that  the  choice  of  any 
particular  historical  reference  period 
was  inherently  suspect  if  it  could  not 
account  for  the  changing  "level  of 
development"  (that  is,  the  changing 
system  of  dams,  diversion  facilities, 
storage  reservoirs,  etc.)  during  the  1940 
to  1970  period  (Cahfomia  DWR  1994). 
For  example,  if  exactly  the  same  amount 
of  precipitation  had  fallen  in  each  of 
1940  and  1970,  the  different  "level  of 
development"  in  each  year  would  affect 


how  much  water  actually  made  its  way 
down  the  rivers  into  Suisun  Bay.  In 
other  words,  the  level  of  development, 
independent  of  the  amount  of  rainfall, 
would  affect  the  number  of  days  that  the 
2  ppt  salinity  value  was  attained  in 
Suisun  Bay.  Without  accounting  for  the 
level  of  development,  it  would  be  hard 
to  use  rainfall  data  from  the  1940s  to 
represent  conditions  in  the  late  1960's 
to  early  1970's. 

EPA  is  persuaded  that  addressing 
these  concerns  about  the  effects  of  the 
level  of  development  on  resulting 
salinity  criteria  is,  to  a  certain  extent, 
appropriate.  EPA  and  others  (notably, 
the  CUWA  scientific  workshops)  have 
presented  and  discussed  methods  for 
accounting  for  the  level  of  development. 
The  Final  Rule  includes  a 
straightforward  approach  to  this  issue. 
Standard  statistical  regression  analysis 
was  used  to  isolate  the  effects  on  the 
number  of  days  of  2  ppt  salinity  of  (1 ) 
the  level  of  development,  represented 
by  calendar  year,^'  and  (2)  precipitation 
(Kimmerer  1994b;  Ferreira  and  Mever 


^'  The  use  of  the  calendar  year  as  a  surrogate  lor 
the  level  of  development  is  reasonable  up  until  ihf 
late  1970's.  because  up  until  that  time  there  was  a 
fairly  consistent  increase  year-by-year  in  the 
number  and  capacity  of  diversion  and  storage 
facilities,  and  the  significant  changes  to  the  s<ilinity 
regime  imposed  by  the  1978  Delta  Plan  had  not  vet 
taken  effect. 


1994).  This  statistical  procedure 
allowed  EPA  to  separate  the  effects  of 
year-to-year  variability  in  precipitation 
from  the  effects  of  increased  levels  of 
upstream  development. 22 

The  results  of  these  recomputations 
are  shown  graphically  in  Figures  1  and 
2.  The  response  surface  or  curved  plane 
in  Figure  2  shows  how  the  number  of 
days  of  2  ppt  salinity  at  Roe  Island 
changes  with  both  the  precipitation 


(flow)  and  the  changing  level  of 
development  over  time.  Figure  1  shows 
several  "sUces"  of  the  curved  plane  in 
Figure  2.  Each  of  these  different  slices 
corresponds  to  a  particular  year's  level 
of  development  (1940. 1958,  1968,  and 
1975),  and  show  how  the  number  of  2 
ppt  days  would  have  varied  over 
different  hydrological  conditions  at  that 
year's  level  of  development. 
Historically,  of  course,  each  year 


experienced  only  one  hydrological 
scenario;  the  purpose  of  the  regression 
equations  for  these  four  different  years 
is  to  show  how  that  particular  level  of 
development  would  have  influenced  the 
position  of  the  2  ppt  isohaline  over  the 
entire  range  of  possible  hydrological 
conditions. 

BILLING  CODE  eS6&-60-P 


Figure  2.  Predicted  number  of  days  of  compliance  with  2  ppt 
criteria  during  Feb-Jun  period,  showing  relationship  to  (1) 
increasing  level  of  development  represented  by  calendar  year 
and  (2)  unimpaired  flow. 
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Having  adjusted  the  historical  data  to 
accoimt  for  the  effects  of  the  level  of 
development,  EPA  must  still  determine 
the  appropriate  reference  period  for 
defining  the  final  criteria.  The  final 
criteria  must  adequately  reflect 
conditions  in  the  estuary  at  a  time 
period  during  which  the  estuary 
attained  the  designated  uses,  regardless 
of  the  causes  of  degradation  to  the 
watcrbody. 

In  the  final  rule,  EPA  is  establishing 
Estuarine  Habitat  criteria  that  replicate 
the  "level  of  development-Texisting  in 
1968.  The  intent  of  these  criteria  is  to 
protect  the  Estuarine  Habitat  designated 
use  to  the  same  degree  that  these  uses 


would  have  been  protected  under  the 
level  of  development  present  in  1968. 

EPA  chose  the  1968  level  of 
development  because  the  best  available 
information  indicates  that  at  that  time, 
salinity  conditions  in  the  Bay/Delta 
were  adequate  to  protect  the  estuarine 
habitat.  As  explained  in  the  Proposed 
Rule,  EPA.  NMFS,  and  USFWS  have 
called  for  a  level  of  protection  equal  to 
that  which  existed  in  the  late  1960's  and 
eariy  1970's.  EPA  believes  that  the  fish 
population  data  simimarized  in  the  San 
Francisco  Estuary  Project's  Status  and 
Trends  Report  document  the  precipitous 
and  unreversed  dechne  of  the  most 
abundant  species  begiiming  in  1970. 
(Herbold  et  al.  1992).  This  downward 
trend  is  also  apparent  in  the  population 


data  for  winter  run  Chinook  salmon. 
(Herbold  et  al.  1992). 

In  choosing  a  particular  year.  EPA  is 
not  suggesting  that  the  particular 
hydrological  conditions  in  1968  are 
being  replicated.  Instead,  the  use  of  an 
individual  calendar  year  appears  to  be 
a  reasonable  surrogate  for  the  level  of 
development  for  that  period.  As  the 
graph  in  Figure  2  suggests,  there  would 
not  be  a  substantial  difference  between 
number  of  days  of  meeting  the  2  ppt 
salinity  value  in  1968  versus  1967  or 
1969.  EPA  has  chosen  the  1968  value  as 
a  reasonable  representation  of  the 
period  in  which  the  estuary  was 
attaining  its  designated  uses. 

If  the  Estuarine  Habitat  criteria  were 
stated  on  an  annual  basis  as  it  was  in 


'^In  that  this  statistical  procedure  allowed  the 
effect  of  the  changing  level  of  development  to  be 
controlled,  the  issue  of  the  proper  data  set  (i.e.. 
Kroup  of  reference  years)  to  be  included  in  thtf 


description  of  historical  hydrological  conditions 
essentially  disappears.  To  take  advantage  of  all 
appropriate  historical  data,  in  performing  these 
computatioai  EPA  used  data  bum  the  years  1930 


(when  accurate  records  w«m  first  available)  to  19~H 
(when  the  hydrological  conditions  in  the  Delta  ux-n- 
first  substantially  affected  by  the  regulatory- 
measures  adopted  by  the  Suite  Board). 


JMI 
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the  Proposed  Rule,  the  logistic  equation 
corresponding  to  the  1968  line  in  Figure 

1  would  serve  as  the  criteria's  sliding 
scale  rorrelating  the  number  of  days  of 
meeting  the  2  ppt  salinity  value  with 
annual  unimpaired  flow.  As  described 
below,  however,  this  annual  sliding 
scale  must  still  be  transformed  into 
monthly  sliding  scales. 

(iii)  Moving  to  Monthly  Compliance. 

EPA  has  also  refined  tne  final  rule  to 
restate  the  Estuarine  Habitat  criteria  on 
a  month-by-month  basis,  rather  than  as 
a  single  number  of  days  of  compliance 
covering  the  entire  February  to  June 
period. 

EPA  received  comments  suggesting 
that  the  number  of  days  of  meeting  the 

2  ppt  salinity  value  at  Chipps  and  Roe 
Islands  should  be  stated  solely,  or 
largely,  in  reference  to  the  patterns  of 
precipitation  that  could  directly  affect 
estuarine  habitat  during  the  period 
intended  for  protection.  For  example, 
criteria  that  are  designed  to  protect 
conditions  in  the  February-June  period 
should  reference  only  the  unimpaired 
flows  of  February-June  (or,  possibly, 
January-June).  Including  precipitation 
in  months  outside  of  this  February-June 
period  could  lead  to  inacciu-acies  in  the 
criteria  for  Februarj'-June  that  could 
unnecessarily  affect  water  project 
operations  or  inadequately  protect  the 
designated  uses.  This  same  problem 
could  exist  within  the  February-June 
period.  For  example,  if  in  a  given  year 
the  precipitation  in  February  is 
substantial,  but  the  following  months 
are  very  dry,  the  overall  period  of 
February-June  would  be  considered 
very  dry  and,  using  the  sliding  scale  for 
the  entire  February-June  period,  the 
number  of  days  of  compliance  with  the 
2  ppt  salinity  value  at  Chipps  or  Roe 
Island  would  be  very  low.  This  result 
may  contradict  the  actual  natural 
hydrological  cycle,  which  under  this 


scenario  would  have  provided  at  least 
one  high  water  period  for  the  estuarine 
habitat  uses. 

A  related  issue  raised  by  the 
comments  and  in  the  CUWA  scientific 
workshops  was  the  problem  of  how  to 
develop  compliance  strategies  for  a 
given  year  based  on  a  forecast  of 
hydrological  conditions  expected  during 
the  following  months.  EPA  agrees  that 
this  forecasting  is  uru'eliable,  especially 
for  the  critical  February  and  March 
months  which  are  typically  the  months 
of  most  variable  precipitation.  Sliding 
scales  such  as  Figure  1  (for  Roe  Island), 
which  apply  to  the  entire  February  to 
June  period  of  protection,  still  require 
the  project  operators  to  forecast  future 
hydrological  conditions  to  meet  the 
expected  number  of  days  of  attainment 
with  the  2  ppt  criteria.  For  example,  if 
February  and  March  are  wet.  project 
operators  have  to  forecast  weather 
patterns  for  April  to  June  to  determine 
whether  they  should  operate  their 
projects  to  meet  a  substantial  number  of 
days  of  attaining  the  2  ppt  salinity  value 
at  Chipps  or  Roe  Island  (forecasting  that 
the  whole  period  will  continue  to  be 
wet)  or  a  lesser  number  of  days 
(forecasting  that  the  remaining  months 
will  be  dry).  Thus,  the  annual  or  five 
month  approach  described  above  and 
shown  for  Roe  Island  in  Figure  1  would 
not  address  the  issue  of  unreliable 
forecasts. 

To  address  this  uncertainty  in 
forecasting  long  range  hydrology,  and  to 
provide  criteria  that  more  closely  reflect 
the  natural  hydrology  actually  affecting 
the  estuarine  habitat,  EPA  is  in  the  final 
rule  restating  the  Estuarine  Habitat 
criteria  on  a  month-by-month  basis. 
That  is,  the  final  criteria  define  the 
required  number  of  days  of  compliance 
for  a  particular  month  solely  by 
reference  to  the  hydrological  conditions 
of  the  previous  month.  This  approach 


more  precisely  ties  the  salinity 
conditions  affecting  Estuarine  Habitat 
with  natural  hydrological  cycles 
reflecting  the  time  when  the  estuary 
attained  its  designated  uses,  and  is 
therefore  consistent  with  EPA's  overall 
approach  to  protecting  the  Estuarine 
Habitat  designated  use. 

Developing  monthly  sliding  scales. 
EPA's  analysis  indicated  that  the 
required  number  of  days  of  compliance 
with  the  2  ppt  criteria  in  a  given  month 
could  be  quite  accurately  predicted  from 
logistic  models  using  unimpaired  flows 
of  any  of  (a)  the  current  month,  (b)  the 
previous  month,  (c)  the  previous  two 
months,  or  (d)  the  previous  and  current 
month.  Including  the  actual  unimpaired 
fiows  of  the  current  month,  however, 
did  not  improve  model  performance 
and,  in  practice,  the  actual  unimpaired 
flow  of  the  current  month  cannot  be 
known  accurately  until  the  month  is 
over.  EPA  has,  therefore,  restated  the 
criteria  using  the  logistic  equations 
described  above,  but  only  for  one  month 
at  a  time  based  on  the  preceding 
month's  unimpaired  flow. 

For  example,  the  measured 
unimpaired  flow  in  January  would  be 
used  to  set  the  number  of  days  of 
compliance  with  the  2  ppt  criteria  at  the 
Chipps  and  Roe  Island  locations. 
Similarly,  measured  unimpaired  flow  in 
February  is  used  to  set  March's 
requirement.  This  approach  has  been 
labeled  the  "Previous  Month's  8-River 
Index"  (PMI)  approach.  To  make  this 
approach  work,  the  sliding  scales 
exemplified  (for  Roe  Island)  in  Figure  1 
have  been  transformed  into  monthly 
sliding  scales.  These  monthly  logistic 
equations  for  both  Chipps  and  Roe 
islands  are  shown  graphically  in  Figure 
3. 
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Figure  3   Equations  for  separate  months  relating 
previc'js  rconth's  unimpaired  flow  to  current  month 

requirenent. 
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Two  technical  revisions  are  being 
made  to  the  criteria  values  generated  by 
these  monthly  sliding  scale  equations. 
First,  to  facilitate  compliance,  the 
number  of  days  resulting  from  the 
monthly  equations  will  be  rounded  up 
ur  dowTi  to  the  nearest  whole  number. 
Second,  at  extremely  low  flows,  the 
monthly  equations  include  unjustiHed 
extrapolations  beyond  the  existing  data. 
For  that  reason,  when  the  previous 
month's  index  is  less  than  500,000  acre- 
feet,  the  "number  of  days  of  compliance 
required  for  the  current  month  shall  be 
zero. 

Revising  the  Roe  Island  "trigger"  for 
monthly  compliance.  As  a  result  of  the 
above  changes  to  the  Estuarine  Habitat 
criteria,  the  "trigger"  for  the  Roe  Island 
location  must  be  restated  as  a  month-to- 
month  trigger.  The  Proposed  Rule 
stated,  in  effect,  that  if  the  salinity 
dropped  below  2  ppt  at  Roe  Island  at 
any  time  during  the  Februar>'  to  June 
period  due  to  uncontrolled  bydrologic 
conditions,  the  Roe  Island  requirements 
were  "triggered"  for  the  remainder  of 
the  February  to  June  compliance  period. 
In  the  final  rule,  the  "trigger"  is 
evaluated  on  a  monthly  basis.  If  the  14- 
day  moving  average  salinity  at  Roe 
Island  falls  below  2  ppt  on  any  day 
during  the  last  14  days  of  a  month, 
compliance  with  the  Roe  Island  criteria 
would  be  "triggered"  for  the  following 
month. 

For  example,  assume  that  the  sliding 
scale  of  unimpaired  flow  (FMI)  for 
January  indicates  that  the  2  ppt  salinity 
value  shall  be  attained  for  18  days  at 
Roe  Island  in  February,  i/the  Roe  Island 
criteria  is  "triggered."  If  the  14-day 
moving  average  salinity  in  the  last  part 
of  January  is  below  2  ppt  at  Roe  Island, 
the  Roe  Island  criteria  would  in  fact  be 
triggered  for  18  days  in  February. 
Assume  then  that  the  system  is  operated 
to  meet  the  18  days  in  February,  but  that 
a  large  storm  in  mid-February  results  in 
the  salinities  of  less  than  2  ppt  at  Roe 


Island  for  the  entire  month  of  February. 
This  would  "trigger"  the  Roe  Island 
criteria  in  March.  If  the  sliding  scale, 
PMI-based  calculation  required  31  days 
of  compliance  at  Roe  Island  in  March  in 
this  scenario,  compliance  for  April  (for 
13  days,  for  example)  would  also  be 
triggered,  since  the  2  ppt  would  be  met 
during  the  last  14  days  of  March.  If 
April  is  a  dry  month,  the  2  ppt  criteria 
could  be  met  for  the  required  13  days 
early  in  the  month,  the  14-day  moving 
average  salinity  in  the  last  half  of  April 
would  never  go  below  2  ppt  at  Roe 
Island,  and  the  Roe  Island  criteria 
would  not  be  triggered  for  May  at  all. 

Although  .>'•  Jiewhat  complicated,  this 
monthly  triggering  mechanism  is 
essential  to  assure  that  the  criteria 
applicable  in  a  given  month  reflect  the 
actual  distribution  of  storm  events 
throughout  the  February  to  June 
compliance  period.  As  explained  in 
more  detail  above,  accounting  for  the 
natural  hydrologic  cycles  in  a  manner 
reflecting  the  reference  period  assures 
protection  of  the  designated  uses 
without  unnecessarily  affecting  water 
project  operations. 

(iv)  Alternative  ^4easu^es  of  Attaining 
the  Criteria. 

In  the  Proposed  Rule.  EPA  Indicated 
that  it  believed  a  State  Board 
implementation  plan  that  relied  on  the 
salinity-flow  models,  without  making 
additional  allowances  for  "confidence 
inter\'als".  would  adequately  protect  the 
designated  uses.  EPA's  further  review  of 
the  comments  and  continued 
discussions  with  the  project  operators 
has  confirmed  this  belief. 

In  addition,  EPA  believes  that  the 
Estucu-ine  Habitat  use  would  be 
protected  if  the  Estuarine  Habitat 
criteria  are  directly  measured  as  either 
a  daily  salinity  value  or  as  a  14-day 
moving  average  salinity  value.  Further, 
EPA's  review  of  the  new  CC\VD  model 
correlating  flow  and  salinity  suggests 
that  the  Estuarine  Habitat  use  would  be 


protected  at  the  Chipps  and  Roe  Island 
monitoring  sites  if  the  modeled  "How 
equivalent"  of  the  applicable  2  ppt 
criteria  is  provided.  According  to  the 
CCWD  model,  the  steady  state  flows  that 
would  satisfy  these  flow  equivalent 
requirements  are  29,220  cubic  feet  per 
second  (cfs)  for  the  Roe  Island 
monitoring  site  and  1 1 ,400  cfs  for  the 
Chipps  Island  monitoring  site  (Denton, 
pers.  comm.).  This  "flow  equivalence" 
measure  of  attainment  with  the  criteria 
would  not  be  available  at  the 
Confluence  monitoring  site  because  uf 
assumptions  in  the  CCWD  model  about 
antecedent  conditions  in  Suisun  Bay.^' 

Accordingly,  the  State  Board  could 
adopt  an  implementation  plan 
providing  that  project  operators  would 
attain  the  criteria  in  any  one  of  three 
ways:  (1)  the  daily  salinity  value  meets 
the  requirement,  (2)  the  14-day  moving 
average  salinity  meets  the  requirement, 
or  (3)  at  the  Chipps  and  Roe  Island 
monitoring  sites,  the  system  is  operated 
on  that  day  so  as  to  meet  the  "flow 
equivalent."  using  the  CCWD  model,  of 
the  stated  salinity  criteria.  EPA  notes 
that  the  available  modeling  data 
indicate  that  under  most  circumstances, 
the  most  efficient  approach  (in  terms  of 
water  usage)  to  meeting  the  criteria 
would  be  to  attain  the  specified  salinity 
value  rather  than  the  alternative  How 
equivalent. 

c.  Revised  Estuarine  Habitat  Criteria 

Final  estuarine  habitat  criteria 
reflecting  the  changes  discussed  above 
are  shown  below  at  40  CFR  131.37(a)(1). 
These  revised  criteria  provide  the  many 
equations  neces.sar)'  to  define  month-by- 
month  sliding  scales  and.  thereby,  the 
applicable  criteria. 

For  iUustrption  purposes  only.  Table 
2  presents  representative  examples  of 
the  required  number  of  days  of 
compliance  in  different  months  across  <i 
range  of  possible  values  of  the  PMI 
index  of  unimpaired  fiow. 


PMI 

Ctiipps  Island 

Roe  Island  (If  triggered) 

Feb 

Mar 

Apf 

May 

Jun 

Feb 

Mar 

Apr 

May 

1000 

31 

2 

7 
15 
21 
26 
29 
29 
30 

0 
0 
0 
0 

1 

16 
29 
31 

0 
0 
0 
0 
0 

1 

7 
25 
29 

13 
17 
19 
21 
22 
24 
25 
26 
27 

4 
7 
10 
13 
16 
20 
24 
27 
29 

2 

4 
8 

11 
15 
21 
25 
28 
29 

0 

1250 

0 

1500 

0 

1750 

0 

2000 

0 

2500 

2 

3000 

5 

4000 

18 

5000 

26 

•*That  is.  to  make  this  findin);  that  the  "riOH 
equivalence"  would  protect  the  designated  use  M 
the  Chipps  and  Roe  bland  locations.  KP.\  hdd  to 


make  assumptions  in  the  CCWD  model  that  the  2 
ppt  salinity  value  was  actually  being  attained  at  the 
Confluenc«.  Given  tliat  assumption.  EP.\  Cimnot 


find  that  the  "fiow  equivalence"  at  the  Confuienrc 
is  jifotectivp. 


PMI 

Chipps  Island 

Roe  Island  (if  triggered)   • 

Feb 

Mar 

Apr 

May 

Jtm 

Feb 

Mar 

Apr 

May 

6000 

. 1 



30 

28 

30 

30 

29 

Table  2  Examples  of  required  number  of  days  of  compliance  for  each  month  across  a  range  of  possible  values  of  the  8-River  Index  for  the 

prior  monin  (KMi). 


2.  Fi<:ii  Migration  Criteria 
a.  Overview 

(1)  Importance  of  the  Fish  Migration 
and  Cb!d  Freshwater  Habitat  Criteria, 
The  State's  designated  uses  for  the  Bay/ 
Delta  include  Cold  Fresh-Water  Habitat 
"to  sustain  aquatic  resources  associated 
with  a  coldwater  environment."  and 
Fish  Migration  to  "(p]rovide[   ]  a 
migration  route  and  temporary  aquatic 


environment  for  anadromous  or  other 
fish  species."  (1991  Bay/Delta  Plan  at  4- 
1).  The  migratory  fish  species  associated 
with  the  cold  ft^sh-water  environment 
in  the  Bay/Delta  are  chinook  salmon 
(Oncorhynchus  tshawytscha)  and 
steelhead  trout  (Oncorhynchus 
mvkiss).^-* 


BILLING  CODE  6560-50-P 


2* The  Siate  Board  has  designated  holh  of  those 
uses  for  the  Bay/Delta  estuary.  However,  in  practice 


there  is  substantial  overlap  between  them  because 
many  of  the  factors  affecting  the  Cold  Fresh-\V.iier 
Habitat  use  also  affect  those  anadromous  fishes 
migrating  through  the  Delta  to  the  ocean.  Because 
of  this  overlap,  this  rule  will,  in  protecting  Fish 
Migration,  benefit  the-Cold  Fresh-Water  Habitat  use 
as  well. 
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Currently  there  are  four  distinct 
populations  of  salmon  in  the 
Sacramento/San  Joaquin  river  systems, 
each  named  for  the  season  of  their 
migration  upstream  as  adults.  The  fall- 
run  population  is  now  the  most 
numerous.  The  San  Joaquin  River 
system  supports  only  a  fail-run 
population;  the  San  Joaquin  River 
spring-run  became  e.xtirpated  in  the 
1940's.  The  Sacramento  River  system 
still  supports  small  winter-run,  spring- 
run  and  late  fall-run  populations,  but 
these  populations  have  all  declined 
dramatically  in  recent  years  (USFVVS 
1992a,  \VRINT-USF\VS-7;  California 
DFG  1992a,  WRlNT-DFG-14).  The 
winler-run  population  is  now  listed  as 
threatened  under  the  ESA.  The  spring- 
run  population  has  recently  reached  low 
enough  levels  to  be  recognized  as  a 
species  of  special  concern  by  the  State 
of  California,  and  NMFS  has  recently 
incliudeci  the  spring-run  in  its  status 
review  of  salmon  on  the  northwest  coast 
of  tbe  United  States  (59  FR  46808  (09/ 
12/^4)). 

Steelhead  trout  are  also  cold  fresh- 
water migratory  fish  within  the 
Sacramento  River  System.  They  have 
suffered  a  90  percent  decline  since  the 
late  1960's,  and  are  supported  largely  by 
hatchery  production  (CDFG  1992a, 
WRINT-DFG-14). 

Salmon  and  steelhead  migrating 
through  the  Delta  to  the  ocean  are 
subioct  to  increased  mortality  when 
exposed  to  high  temperatures  and  low- 
flows  and  when  diverted  out  of  the 
main  channels  of  the  Sacramento  and 
San  Joaquin  Rivers  into  less  suitable 
habitai.  Those  fish  diverted  from  the 
main  river  channels  into  the  central  and 
south  Delta  are  also  subject  to  increased 
mortality  because  of  several  factors 
including  higher  temperatures, 
increased  predation  and  increased 
entrainment  at  the  State  and  Federal 
pumping  plcJits  in  the  south  Delta 
(USFWS  1992a). 

State  and  federal  legislators  have 
recognized  the  serious  threat  to  the 
continued  existence  of  migratory  fishes 
in  the  Bay/Delta.  In  1988,  the  California 
State  legislature  mandated  a  restoration 
goal  of  doubling  natural  salmon  and 
steelhead  production  by  the  year  2000, 
and  required  development  of  a  plan  to 
meet  this  goal.  Salmon,  Steelhead  Trout, 
and  Anadromous  Fisheries  Program  Act; 
«;odified  at  Cal.  Fish  &  Game  Code 
«iB900  et  seq.  (West  1991).  Also,  the 
I  'nited  States  Congress  recently  enacted 
the  Central  Valley  Project  Improvement 
Act  (CVPIA),  which  requires  that  a 
program  be  developed  and  implemented 
to  make  "all  reasonable  efforts  to  ensure 
that  *  *   *  natural  production  of 
anadromous  fish  in  Central  Valley  rivers 


and  streams  will  be  sustainable,  on  a 
long-term  basis,  at  levels  not  less  than 
twice  the  average  levels  attained  during 
the  period  1967-1991.  *    *   •"  Central 
Valley  Project  Improvement  Act 
§3406{b)(l),P.L.  102-575. 

(2)  Proposed  Rule.  Many  different 
factors  affect  the  ability  of  salmon  and 
steelhead  to  successfully  migrate 
through  the  Delta  to  the  ocean.  These 
include  water  temperature,  flow  rates, 
diversions,  operation  of  pumping 
facilities,  and  gate  closures  regulating 
the  direction  of  water  flows  through  the 
myriad  channels  and  sloughs  in  the 
Delta.  Clearly,  any  number  of  beneficial 
combinations  of  these  factors  could 
result  in  conditions  that  provide  for 
successful  migration  and  protection  of 
the  designated  use.  Accordingly,  in 
formulating  its  Proposed  Rule,  EPA 
concluded  that  it  would  state  its  criteria 
generally,  measuring  the  success  of 
salmon  in  migrating  through  the  Delta. 
That  is,  EPA  would  state  goals  that  (1) 
called  for  a  certain  percentage  of  salmon 
to  be  able  to  survive  their  passage 
through  the  Delta,  and  (2)  that  could  be 
achieved  by  any  of  a  number  of  different 
management  measures.  In  this  way,  the 
State  Board  would  have  maximum 
latitude  to  find  combinations  of 
management  measures  that  would  attain 
the  salmon  survival  goal. 

In  order  to  quantify  the  success  of 
migrating  salmon  in  passing  through  the 
Delta,  EPA  relied  on  "salmon  smolt 
sur\'ival  models"  developed  by  the 
USFWS,  one  for  the  Sacramento  River 
and  one  for  the  San  Joaquin  River. -"• 
These  salmon  smolt  survival  models  are 
mathematical  equations  stating  the 
relationship  between  specific  variables 
in  the  Delta  (water  flow  rates,  diversions 
into  the  central  Deha.  etc.)  and  salmon 
smolt  survival. '«  To  predict  the  effect  of 
a  particular  set  of  management  measures 
(for  example,  a  specified  minimum  flow 
and  a  specified  maximum  export  flow). 
EPA  inserts  the  management  measures 
into  the  model  equation.  The  model 
equation  then  generates  an  "index 
value"  representing  the  relative  success 
of  salmon  migrating  through  the  Delta 
while  that  set  of  management  measures 
is  being  implemented. ^^ 


^' A  "smolt"  is  a  salmon  in  the  process  of 
acclimating  to  the  change  from  a  fresh  water  to  a 
salt  water  environment.  This  occurs  when  young 
salmon  migrate  downstream  through  the  Delta  to 
the  ocean. 

•"•These  salmon  s.iiolt  survival  index  equations 
were  based  in  large  part  on  the  results  of  tagged- 
fish  release  and  recapture  experiments  designed  to 
measure  and  compare  salmon  smolt  survival  under 
a  number  of  different  physical  conditions  of  varying 
migration  pathways,  water  temperatures,  flow  rates, 
and  rates  of  water  exports  from  the  Delta. 

^' There  was  some  disagreement  among  the 
commenters  on  the  Proposed  Rule  as  to  whether 


As  its  criteria.  EPA  proposed  a  set  of 
index  values  representing  successful 
salmon  migration  sufficient  to  prote<:t 
the  designated  lise.  EPA  established 
these  target  criteria  index  values  bv 
taking  a  set  of  USFWS 
recommendations  of  management 
measures  that  would  protect  the  salmon 
resource,  and  translated  (using  the 
USFWS  model  equations)  those 
protective  management  measures  into 
index  values.  In  other  words,  the  criteria 
index  values  represented  the  level  of 
salmon  migration  survival  through  the 
Delta  that  would  occur  if  this  partirlilar 
set  of  protective  management  measures 
were  adopted.  The  intent  was  not  to 
mandate  those  particular  management 
measures.  Rather,  it  was  to  set  a 
performance  standard — measured  by  the 
criteria  index  value — for  salmon 
survival.  To  attain  the  goal,  the  State 
Board  would  use  either  the  specific 
management  measures  recommended  by 
USFWS,  or  any  other  combination  itf 
measures  that  would  yield  the  same 
level  of  survival  of  migrating  salmon. 

The  Proposed  Rule  named  its  criteria 
index  values  "salmon  smolt  sur\  ival 
index  criteria."  For  each  of  the 
Sacramento  and  San  Joaquin  River 
systems,  the  criteria  provided  a  salmon 
smoh  survival  index  equation  [i.e.  a 
USFWS  model  equation)  and  a  set  of 
index  values  to  be  attained.  The  index 
equation  for  each  river  quantified  and 
predicted  the  survival  of  salmon  suiolt 
migrating  through  the  Delta. 

The  USFWS  equations  and  EPAs 
Proposed  Rule  both  "scaled"  the  index 
values  to  a  scale  of  0  to  1 .  This  was  done 
by  dividing  experimental  release  n'sults 
by  a  constant  of  1.8  (the  highest  releaM» 
result).  In  the  final  rule.  EPA  is  not 
"scaling"  its  criteria  values.  It  is 
important  to  reaUze  that  criteria  index 
values  in  the  final  rule  are  not  actual 
survival  estimates  (such  as  a  percentage 
of  smolt  surviving),  but  indices  showinji 
survival  relative  to  other  index  values.-'" 

In  the  Proposed  Rule,  the  index 
values  contained  in  the  criteria  varied 
according  to  the  standard  five  water 
year  types — each  water  year  type  had  a 


these  L'.SKWS  models  yield  index  valiies  :!;o:  .,:•■ 
liter.illy  "percentages"  of  the  salmon  smoll.s 
sun  iving  through  the  Delta.  .Ml  parties  appisir  to 
agree,  however,  that  these  index  values  do  in  !.ii  t 
represent  the  relative  survival  compared  to  other 
index  values.  This  preamble  and  accomponving 
rule  will  generally  refer  to  these  values  a\  in^lex 
values  rather  than  as  percentages. 

-"For  example,  historically,  the  S.in  loaq.ii;-.  Rivf.- 
index  value  has  reached  a  number  as  high  as  1.5 
(which  was  att.iined  in  an  experimental  reie.t-c  ^t 
Jersey  Poinl|.  For  comparison,  the  average  San 
Joaquin  survival  index  value  during  low  flow  y>Mrs 
is  0.09.  This  0.09  index  value  represents 
approximately  5  smolt  recoveries  from  a  reieave  of 
50.000  fish  at  Mossdale.  55  miles  upstream  of  the 
recovery  site  at  ('hipps  Island. 
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particular  index  value  to  be  attained. ^^ 
The  index  values  were  to  be  attained  by 
implementing  management  measures 
affecting  the  variables  included  in  the 
index  equations.  For  the  Sacramento 
River,  the  index  equation  described  a 
relationship  between  smolt  survival  and 
three  variables:  water  temperature, 
water  diversion  out  of  the  mainstem 
Sacramento  River,  and  water  export 
rates.  For  the  San  Joaquin,  the  variables 
were  river  flow  rates,  water  diversion 
into  the  Upper  Old  River,  and  export 
rates. 

The  Proposed  Rule  included  index 
values  generally  representing  the 
modeled  results  of  the  management 
measures  developed  by  the  USFWS 
based  on  the  work  of  the  Delta  Team  of 
the  Five  Agency  Chinook  Salmon 
Committee.'"  These  management 
measures  consist  of  export  limits, 
minimum  flows,  channel  gate  closures, 
etc..  during  critical  periods  in  the  year. 
The  estimated  effects  of  these 
management  measures  on  smolt  survival 
were  calculated  using  the  criteria  index 
equations.'^  EPA  concluded  that  these 
management  measures,  and  the 
associated  criteria  index  values,  would 
lead  to  the  protection  of  the  designated 
Fish  Migration  use. 

The  resulting  criteria  index  values 
were  also  consistent  with  the 
recommendations  of  the  Interagency 
Statement  of  Principles  signed  by  EPA. 
NMFS.  and  USFWS.  which  called  for  a 
level  of  protection  for  aquatic  resources 
equivalent  to  the  level  existing  in  the 
late  1960's  to  early  1970's.  To  make  this 
comparison.  EPA  compared  its 
proposed  criteria  index  values  with  the 
index  values  attained  historically  on  the 
two  river  systems.  See  generally  the 
discussion  in  the  preamble  to  the 
Proposed  Rule  at  59  FR  824.  The 
proposed  Sacramento  River  criteria 
index  values  represented  overall 
protection  for  the  Fish  Migration  use  at 
approximately  the  1956-1970  historical 
level,  whereas  the  proposed  San  Joaquin 
River  criteria  index  values  represented 
slightly  better  protection  than  the  1956- 
1970  historical  level. 


"As  staled  above,  the  standard  water  year 
categories  are  wet.  above  normal,  below  normal. 
dr>-,  and  critically  dry  years. 

'"This  interagency  group  consists  of 
representatives  from  the  USFWS.  California  DFC. 
California  DWR.  NMFS,  and  USBR.  Its  reports  (Five 
.Agency  Delta  Salmon  Team.  1991a:  1991b) 
represent  a  consensus  on  the  most  effective  and 
feasible  implementation  measures  to  protect 
downstream  migrant  salmon  smolts  in  the  Delta. 

"That  is.  management  measures  were  evaluated 
as  to  their  effect  on  the  variables  included  in  the 
index  equations,  and  the  index  equations  were  then 
computed  to  derive  criteria  index  values.  The  result 
was  criteria  index  values  that  reflect  the  effects  on 
survival  of  the  recommended  management 
measures. 


The  Proposed  Rule  also  relied  on  the 
criteria  index  equations  to  determine 
whether  the  criteria  were  being  attained. 
In  effect,  attainment  would  be  assumed 
if  the  State  adopted  an  implementation 
plan  with  a  set  of  measures  (export 
restrictions,  flow  requirements,  etc.) 
that,  when  computed  in  the  index 
equations,  resulted  in  the  criteria  index 
value. 

(3)  Final  Criteria.  EPA  received 
substantial  comment  on  its  Proposed 
Fish  Migration  criteria.  In  addition. 
CU\VA  sponsored  a  number  of  scientific 
workshops  to  discuss  the  Proposed 
Rule,  and  EPA  participated  in  these 
discussions.  In  response  to  the 
comments  and  scientific  workshops. 
EPA  developed  a  revised  approach  to 
the  Fish  Migration  criteria,  which  was 
summarized  in  the  documents  made 
available  to  the  public  in  EPA's  Notice 
of  Availability  published  in  the  Federal 
Register  on  August  26.  1994  (59  FR 
44095). 

The  final  rule  maintains  the 
fundamental  approach  of  the  Proposed 
Rule,  but  it  has  been  revised  in  a 
number  of  ways  to  address  several 
concerns.  The  major  changes  are: 

(i)  The  methodology  for  establishing 
the  criteria  index  values  has  been 
revised.  Consistent  with  the  discussion 
in  the  materials  made  available  in  the 
Notice  of  Availability,  the  criteria  values 
on  the  Sacramento  and  San  Joaquin 
River  systems  are  described  separately 
and  the  index  values  have  been  derived 
in  different  ways. 

(a)  On  the  Sacramento  River,  the 
criteria  index  values  varj'  according  to 
the  water  temperature  at  Miller  Park. 
"Ceiling"  and  "floor"  criteria  index 
values  are  included  to  reflect  the  fact 
that  at  very  high  water  temperatures,  the 
Fish  Migration  use  needs  additional 
protection,  and  at  very  low  water 
temperatures,  temperature  is  unlikely  to 
affect  fish  migration.  The  actual  index 
values  have  been  set  to  replicate  the 
survival  values  that  would  be  attained  if 
the  Delta  Cross-Channel  '^  were  closed 
during  the  critical  migration  period.  The 
Sacramento  River  tagged-fish  release 
results  indicate  that,  except  in  very  high 
temperature  periods,  those  periods  in 
which  the  Delta  Cross-Channel  is  closed 
provide  aquatic  conditions  allowing  for 
the  protection  of  the  Fish  Migration 
designated  use. 

(b)  On  the  San  Joaquin  River,  the 
criteria  index  values  vary  according  to 
unimpaired  San  Joaquin  river  flow.  The 


actual  index  values  have  been  set  to 
approximately  replicate  the  survival 
values  that  would  be  attained  if  a  scries 
of  management  measures  (flow 
requirements,  export  restrictions, 
barriers,  etc.)  recommended  by  the 
USFWS  based  on  the  work  of  the  Delta 
Team  of  the  Five  Agency  Chinook 
Salmon  Committee  were  implemented. 
The  tagged-fish  release  results  indicate 
that  these  or  equivalent  management 
measures  are  necessary  to  protect  the 
Fish  Migration  designated  use  on  the  , 
San  Joaquin. 

(ii)  The  criteria  have  been  restated  as 
sliding  scales  or  continuous  functions. 
As  described  in  EPA's  alternative 
formulation  of  the  Fish  Migration 
criteria  referenced  in  the  Notice  of 
Availability.  59  FR  44095,  and  as  in  the 
case  of  the  Estuarine  Habitat  criteria 
discussed  above,  stating  the  criteria 
index  values  with  reference  to  the  five 
water  year  types  may  create  prcibli'ms  " 
in  protecting  the  Fish  Migration  use. 
Accordingly,  the  final  criteria  index 
values  are  expressed  as  a  contiiiuous 
function. 

(iii)  Direct  experimental 
measurements  of  salmon  survival 
through  the  Delta  will  be  used  to 
estimate  attainment  of  the  criteria, 
instead  of  relying  on  estimates  of 
attainment  generated  by  the  criteria 
index  equations.  This  change  allows  the 
State  Board  more  flexibility  to  develop 
implementation  measures  because  it 
does  not  tie  attainment  of  the  criteria  to 
the  particular  variables  (exports,  fiows. 
etc.)  included  in  the  criteria  index 
equations.  This  also  transforms  the  final 
criteria  into  an  explicit  "performance 
standard",  in  which  the  criteria  index 
values  serve  as  the  statement  of  desired 
protection  for  the  Fish  Migration  use. 

b.  Detailed  Discussion 

(1)  Proposed  Rule 

To  protect  the  Fish  Migration 
designated  use.  the  Proposed  Rule 
included  "salmon  smolt  survival  index 
criteria."  Foi*  each  of  the  Sacramento 
and  San  Joaquin  River  systems,  the 
criteria  provided  a  salmon  smolt 
survival  index  equation  and  a  set  of 
index  values  to  be  attained.  The  index 
equation  for  each  river  quantified  and 
predicted  the  survival  of  salmon 
migrating  through  the  Delta. 

These  index  equations  were 
developed  by  the  USFWS  (Kjelson.  et  al 
1989;  USFWS  1992a.  1992b).  and  were 
based  on  the  results  of  tagged-fish 
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'-The  Delu  Cross  Channel  is  a  controlled 
diversion  channel  between  the  Sacramento  River 
and  Snodgcass  Slough.  Water  is  diverted  from  the 
River  through  the  Slough  and  then  through  natural 
channels  for  almost  50  miles  southward  to  the  Slate 
and  Federal  pumping  plants. 


■"  For  example,  if  a  mid-year  change  in  water  yisar 
types  occurs,  the  Proposed  Rule  may  have  called  for 
drastic  changes  in  the  flow  regime,  potentially 
leading  to  dewatering  or  washing  away  newly- 
spa%vned  eggs. 


relpHse  and  recapture  experiments 
measuring  and  comparing  salmon  smolt 
suifvival  under  a  number  of  different 
phi-sical  conditions  of  varying  migration 
pathways,  water  temperatures,  flow 
rates,  and  rates  of  water  exports  from 
thq  Delta.  On  the  Sacramento  River, 
ov^t  the  past  14  years.  USFWS  has 
petformed  a  series  of  studies,  releasing 
coqled-wire  tagged  smolts  at  Sacramento 
and  using  recapture  data  to  estimate  an 
index  of  their  survival  to  Chipps  Island. 
Similarly,  on  the  San  Joaquin  River, 
between  1982  and  the  present,  the 
USFWS  has  conducted  a  series  of 
experimental  releases  and  captures  of 
tagged  sahnon  smolts  in  the  San  Joaquin 
Riyer  system,  and  has  used  the  data 
collected  in  these  experiments  to 
develop  a  smolt  survival  index  model 
for  that  basin  (Brandes  1994). ^•'  EPA 
believes  that  the  smolt  survival  indices 
from  these  releases  do  in  fact  represent 
the  pattern  of  smolt  survival  through  the 
Delta,  and  this  belief  was  generally 
confirmed  by  the  scientific  workshops 
sponsored  by  CUWA  (Kimmerer  1994b). 
As  noted  above.  USFWS  and  the  EPA 
Proposed  Rule  both  "scaled"  the  index 
values  by  dividing  experimental  release 
results  by  1.8. 

In  the  Proposed  Rule,  the  index 
values  contained  in  the  criteria  varied 
according  to  the  standard  five  water 
year  types.  The  proposed  criteria  index 
values  were  stated  in  tabular  form  as  in 
Table  3,  below.  The  index  values  were 
to  be  attained  by  implementing 
management  measures  affecting  the 
variables  included  in  the  index  ' 

equations.  For  the  Sacramento  River,  the 
index  equation  stated  a  relationship 
between  smolt  survival  and  three 
variables:  water  temperature,  water 
diversion  out  of  the  mainstem 
Sacramento  River,  and  water  export 
rates.  For  the  San  Joaquin,  the  variables 
were  river  flows  rates,  water  diversion 
into  the  Upper  Old  River,  and  export 
rates. 

The  Preamble  to  the  Proposed  Rule 
discussed  in  detail  how  the  actual 
criteria  index  values  in  Table  3  were 
determined.  To  protect  the  designated 
uses,  the  Proposed  Rule  included  index 
values  representing  the  modeled  results 


'^Since  the  Proposed  Rule  was  published,  and  as 
described  in  the  alternative  formulation  of  the  Fish 
Migration  criteria  made  available  in  EPA's  Notice 
of  Availability  (59  FR  44095).  USFWS  has 
developed  a  revised  version  of  the  .San  loaquin 
River  model.  This  model  relates  the  survival  of  San 
Joaquin  basin  smolts  migrating  through  the  Dt^lta  to: 
(1)  San  Joaquin  River  flow  at  Vernalis.  (2) 
proportion  of  flow  diverted  from  the  mainstem  San 
jouquin  River,  (3)  exports,  and  (4)  tem()crature  at 
Jers«y  Point.  The  revised  San  Joaquin  model 
slruvture  overall  is  very  similar  to  that  of  the 
.Sactamento  basin  model.  This  revi.sed  model 
shoiild  lie  more  useful  than  the  previous  version  for 
.aialy/ing  alternative  implement^ilion  mea.sures. 


of  the  management  measures  proposed 
by  USFWS  based  on  the  work  of  the 
Eielta  Team  of  the  Five  Agency  Chinook 
Salmon  Committee,  with  the  exception 
of  certain  recommendations  regarding 
the  Georgiana  Slough.  The  management 
measures  consisted  of  export  limits, 
minimum  flows,  channel  gate  closures, 
etc.,  during  critical  periods  in  the  year. 
As  explained  in  the  preamble  to  the 
Proposed  Rule  (59  FR  825),  EPA  was 
concerned  that  the  Delta  Team 
recommendation  to  close  the  Georgiana 
Slough  would  have  deleterious  effects 
on  the  Delta  smelt  and  other  aquatic  life 
in  the  central  Delta,  and  possibly  on 
adult  salmon  returning  upstream.  Thus, 
the  management  measures  underlying 
the  recommended  criteria  index  values 
did  not  assume  that  the  Slough  would 
be  closed.  EPA  concluded  that  these 
management  measures,  if  implemented 
by  the  State,  would  lead  to  the 
protection  of  the  designated  Fish 
Migration  use. 

EPA  then  evaluated  the  effects  of 
these  management  measures  on  the 
variables  contained  in  the  models,  and 
calculated  the  criteria  index  values 
using  the  model's  equations.  The  result 
was  criteria  index  values  that  reflet  t 
effects  on  survival  as  a  result  of 
implementing  the  recommended 
management  measures. 

Although  the  criteria  index  values 
were  set  by  reference  to  the  protective 
management  measures,  the  resulting 
criteria  index  values  were  also 
consistent  with  the  recommendations  of 
the  Interagency  Statement  of  Principles 
signed  by  EPA,  NMFS.  and  USFWS, 
which  called  for  a  level  of  protection  for 
aquatic  resources  equivalent  to  the  level 
existing  in  the  late  1960's  to  early 
1970's.  To  make  this  comparison,  EPA 
compared  its  proposed  criteria  index 
values  with  the  index  values  attained 
historically  on  the  two  river  systems. 
The  historical  index  values  were 
developed  by  the  USFWS.  See  USFWS. 
1992c  (WRINT-USFWS-8);  also  59  FR 
824.  The  proposed  Sacramento  River 
criteria  index  values  represented  overall 
protection  for  the  Fish  Migration  use  at 
approximately  the  1956-1970  historical 
level,  whereas  the  proposed  San  Joaquin 
River  criteria  index  values  represented 
slightly  better  protection  than  the  1956- 
1970  historical  level.  Both  sets  of 
criteria  index  values  represented  better 
protection  than  the  1956-1970  historical 
period  in  drier  years,  and  less  protection 
in  wetter  years.  These  proposed  criteria 
index  values  were  intended  to  reflect 
more  consistent  smolt  survival  and  help 
avoid  situations  where  extraordinarv' 
measures  would  be  necessary  to 
preserve  runs,  particularly  in  the  San 
Joaquin  River  tributaries. 


Table  3.— Proposed  Salmon  Smolt 
Criteria 


Sacramento  River 

San  Joaquin  River 

Water  year 
type 

Cri- 
teria 
value 

Water  year 
type 

Cri- 
teria 
value 

Wet 

Atxjve  Nor- 
mal. 

Below  Nor- 
mal. 

Dry  

Critical  

.45 
.38 

.36 

.32 
.29 

Wet r. 

Above  Nor- 
mal. 

Below  Nor- 
mal. 

Dry  

Critical  

.46 
'     30 

26 

.23 
.20 

Finally,  the  Proposed  Rule  also  relied 
on  the  criteria  index  equations  to 
determine  whether  the  criteria  were 
being  attained.  In  effect,  attainment 
would  be  assumed  if  the  State  adoptfil 
an  implementation  plan  with  a  set  of 
measures  (export  restrictions,  How 
requirements,  etc.)  that,  when  coniputeil 
in  the  index  equations,  resulted  in  the 
criteria  index  value.  This  approach 
assumed  that  the  criteria  index 
equations  included  all  of  the  important 
variables  determining  smolt  surviv.Tl 
and  correctly  stated  the 
interrelationship  of  those  variables.  >o 
that  actual  measurement  of  attainment 
would  be  unnecessary. 

The  final  Fish  Migration  criteria 
reflect  the  following  changes  from  the 
Proposed  Rule:  (i)  the  methodology  for 
establishing  the  criteria  index  values 
has  been  revised,  (ii)  the  criteria  have 
been  restated  as  sliding  scales  or 
continuous  functions,  and  (iii)  direct 
experimental  measurements  of  salnum 
survival  will  be  used  to  measure 
attainment  of  the  criteria. 

in  Revised  Method  of  Selecting  Criteria 
Index  Values 

As  discussed  in  the  materials 
referenced  in  EPA's  Notice  of 
Availability  (59  FR  44095).  EPA  has 
revised  its  approach  to  stating  and 
developing  the  criteria  index  values 
used  in  the  final  criteria.  The  primary 
change  in  the  final  rule  is  that  EPA  has 
revised  the  underlying  management 
measures  used  to  generate  the  criteria 
index  values.  On  the  Sacramento  River, 
available  information  indicates  that 
closing  the  Delta  Cross  Channel  during 
the  spring  migration  period  is  the  most 
important  factor  in  the  protection  of  the 
Fish  Migration  designated  use. 
primarily  because  closing  the  Channel 
prevents  migrating  fish  from  being 
pulled  into  the  inner  Delta  where 
survival  is  significantly  lower. 
Accordingly,  the  criteria  index  values 
were  based  on  tagged-fish  release  results 
for  migration  periods  when  the  Delta 
Cross  Channel  was  closed.  Similarly 
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EPA  believes  that  on  the  San  Joaquin 
River  the  management  measures 
recommended  by  USFWS  (with  the 
minor  adjustments  described  below) 
will  protect  the  designated  uses. 
Accordingly,  the  criteria  index  values 
for  the  San  Joaquin  were  derived  from 
the  modeled  values  associated  with 
these  management  measures. 

(a)  Sacramento  River  Fish  Migration 
Criteria 

On  the  Sacramento  River,  the  criteria 
index  values  vary  according  to  the  water 
temperature  at  Miller  Park  at  the  time  of 
the  tagged  fish  release.  "Ceiling"  and 
"floor"  criteria  index  values  are 
included  to  reflect  the  fact  that  at  very 
high  water  temperatures,  the  Fish 
Migration  use  needs  additional 
protection,  and  at  very  low  water 
temperatures,  temperature  is  unlikely  to 
affect  fish  migration.  The  actual  index 
values  have  been  set  to  replicate  the 
survival  values  that  would  be  attained  if 
the  Deha  Cross-Channel  were  closed 
during  the  critical  spring  migration 
period.  The  Sacramento  River  tagged- 
fish  release  results  indicate  that,  except 
in  very  high  temperature  periods,  those 
periods  in  which  the  Delta  Cross- 
Channel  is  closed  provide  aquatic 
conditions  allowing  for  the  protection  of 
the  Fish  Migration  designated  use. 

(I)  Using  Temperature  as  the 
Independent  Variable  for  the  Criteria.  In 
the  Proposed  Rule,  Sacramento  River 
criteria  varied  according  to  water  year 
types  reflecting  precipitation  in  the 
Sacramento  River  Basin.  Using  water 
year  type  as  the  "independent  variable" 
in  the  criteria  allowed  EPA  to  match 
criteria  index  values  with  the  natural 
variation  in  precipitation.  Further 
analysis  of  the  USFWS  tagged-fish 
release  studies  suggests  that  temperature 
is  a  dominant  factor  influencing  salmon 
smolt  survival  in  the  Sacramento  River. 
Temperature  at  release  alone  is 
significantly  related  to  salmon  smolt 
survival  (Letter  from  P.  Fox  to  L.  Hoag. 
California  Urban  Water  Agencies,  ilated 
July  13th,  1994). 

Because  water  temperature  in  the 
Delta  is  largely  independent  of 
management  measures  in  the  Delta  (in 
that  it  varies  naturally  with  ambient 
weather  conditions),  EPA  will  adopt 
final  Fish  Migration  criteria  that  vary 
based  on  water  temperature.  That  is,  the 
criteria  index  values  will  call  for  higher 
smolt  survival  at  lower  water 
temperatures,  and  lower  smolt  survival 
at  higher  water  temperatures.  This 
variation  in  the  criteria  index  values 
with  temperature  follows  the  pattern  of 
the  natural  variability  of  temperature 
and  survival  existing  on  the  Sacramento 


River  during  periods  in  which  the  Fish 
Migration  designated  use  is  attained. 

Although  it  is  generally  adopting 
water  temperature  as  the  independent 
variable  for  the  Sacramento  River  Fish 
Migration  criteria,  EPA  is  modifying  the 
approach  in  two  ways  in  order  to  better 
protect  the  designated  use.  First,  at  very 
high  water  temperatures  (those  above 
72°  F),  measured  smolt  survival  index 
values  approach  zero.  These  high 
temperature  conditions  are  clearly  not 
consistent  with  protection  of  the  Fish 
Migration  use.  Protective  measures 
should  therefore  be  used  to  increase 
survival  of  smolts  throughout  this 
period,  even  at  times  of  high 
temperature.  To  this  end,  USFWS  has 
recommended  additional  management 
measures  (primarily  export  restrictions) 
to  restrict  passage  of  fish  into  the  warm 
waters  of  the  central  Delta  and.  thus, 
lower  mortality  of  smolts  as  thev  pass 
through  the  Delta  (USFWS  1992a).  It  is 
EPA's  judgment  that  these  measures 
should  be  used  to  reduce  the  serious 
degradation  in  migration  conditions 
occurring  during  high  temperature 
periods.  EPA  believes,  therefore,  that  a 
"floor"  to  the  Fish  Migration  criteria  is 
appropriate  so  as  to  encourage  efforts  to 
protect  salmon  during  these  periods  of 
high  temperature.  EPA  has  included 
such  a  "floor"  at  the  72°  F  temperature 
level  in  its  final  Sacramento  River  Fish 
Migration  criteria. 

Similarly,  at  lower  temperatures,  the 
smolt  sur\Jval  index  values  likely 
approach  a  maximum  at  some  point. 
The  highest  survival  index  recorded 
(1.48)  coincided  with  the  lowest 
temperature  at  release  recorded  during 
salmon  smolt  survival  experiments 
(61°F).  Below  this  temperature,  it  is 
unlikely  that  lower  water  temperatures 
would  lead  to  a  substantially  increased 
survival.  In  other  words,  once  water 
temperature  reaches  the  lower 
temperatures  beneficial  to  smolt 
survival,  additional  decreases  in  the 
temperature  would  not  be  expected  to 
significantly  increase  survival.  This 
suggests  that  the  Fish  Migration  criteria 
should  include  a  "ceiling"  value 
associated  with  those  low  temperatures. 
Otherwise,  the  criteria  would  stale  that 
continued  lowering  of  water 
temperature  should  yield  higher  and 
higher  survival.  This  result  is  unlikely 
to  be  valid.  EPA  is  therefore  placing  a 
"ceiling"  on  the  criteria  index  values 
corresponding  to  the  61°F  level. 

(11)  Establishing  criteria  values.  To  set 
the  actual  criteria  values,  the  final  rule 
relies  on  the  recommendation  bv 
USFWS  that  the  Delta  Cross  Channel  be 
closed  at  critical  times  during  the  spring 
salmon  migration  period  (USFWS 
1992a).  Recent  investigations  by  USFWS 


indicate  that  closing  the  Delta  Cross 
Channel  is  the  most  important  factor  in 
the  protection  of  smolts  on  the 
Sacramento  River  (USFWS  1992b).  The 
historical  experimental  release  results 
support  this  hypothesis,  in  that  data 
points  derived  from  periods  when  the 
Cross  Channel  was  closed  show  a 
significant  and  consistent  improvement 
in  survival  compared  to  periods  when  it 
is  open  (USFWS  1992b). ^^ 

Based  on  this  beneficial  relationship 
between  survival  and  the  closure  of  the 
Delta  Cross  Channel,  EPA  has 
concluded  that  criteria  index  values 
corresponding  to  a  closed  Delta  Cross 
Channel  (adjusted  to  provide  a  flour  for 
high  temperature  periods)  would  reflect 
conditions  protecting  the  Fish  Migration 
designated  use  on  the  Sacramento  River. 
Accordingly,  the  final  rule  adopts 
criteria  index  values,  stated  (as 
explained  below)  as  a  continuous 
function  or  line,  to  appro.ximate  ^''  the 
experimental  survival  index  values 
observed  for  Sacramento  releases  during 
periods  in  which  the  Chajinel  is  closed. 
The  continuous  function  or  line  for 
these  criteria  index  values  can  be  stated 
as  a  simple  linear  equation  (Index  value 
=  6.96  -  .092  *  Fahrenheit 
lemperdturc). 

This  approach  to  developing  criteria 
index  values  addresses  some  of  the 
concerns  about  the  criteria  index 
equations  raised  in  the  public  comments 
and  at  the  CUWA  scientific  workshops. 
Some  commenters  believed  that  the 
dbmplexity  and  structure  of  the 
equations  resulted  in  too  much 
uncertainty  about  their  statistical 
reliability.  The  revised  approach  used  in 
the  final  rule  reduces  this  problem 
because  it  sets  the  criteria  index  values 
using  observed  tagged-fish  release 
results  instead  of  modeled  or  computed 
values. 

The  final  criteria  index  value  line 
described  above  very  closely 
approximates  the  line  created  by 
doubling  the  historical  survival  data 
measured  at  times  that  the  Delta  Cross 
Channel  is  open.  These  different  lines, 
and  the  underlying  data,  are 
summarized  in  Figure  4  Although  not 
intentional,  the  near-coincidence  of  the 
final  criteria  index  value  line  and  the 
doubling  line  provides  an  independent 
policy  rationale  for  adopting  this  target 
index,  in  that  the  Central  Valley  Project 


"This  is  particuUrly  true  for  retpdse  studies  M 
Sacramento.  Relcise  studies  at  Courtliind 
(downstream  of  Sacramento)  showed  less  dramatic 
improvement  with  the  Cross  Channel  closed, 
suggesting  that  other  factors  such  as  those  included 
in  the  1,'SFWS  model  are  also  at  work. 

**  Approximating  this  line  was  done  through  a 
standard  least  squares  "best  fit"  romputation. 


Improvement  Act  mandates  a 
"doubling"  goal  for  anadromous  fish. 
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Figure  4:     Comparison  of  Sacramento  River  Fish  Migration  Criteria  Line  with 
Hi.storical  Survival  and  Doubling  of  Historical  Survival  Lines 
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historical  information  cunfinns  iho 
validity  of  the  final  SacramtJiito  River 
F'ish  Migration  criteria,  in  that  tho 
criteria  index  values  developed  in  this 
final  rule  are  consistent  with  the 
modeled  index  values  rtspreseiitinj; 
conditions  in  the  late  1960's  to  early 
1970's.  As  stated  by  EPA  in  the 
Proposed  Rule,  the  level  of  prottnition 
on  the  Sacramento  River  during  this 
historical  period  was  consistent  with 
the  protection  of  the  Fish  Migration 
designated  use. 

(Ill)  Revised  Sacramento  Fish 
Migration  Criteria.  The  revised  criteria 
(Sacramento  River  Fish  Migration 
Criteria  or  SRFMC)  are  stated  in 


reference  to  water  temperature,  .^s 
explained  alnive,  use  of  this  linear 
equation  appears  inappropriate  at  both 
very  high  and  very  low  temperatures,  so 
the  criteria  must  specify  a  ceiling  on  the 
index  values  at  low  temperatures  and  a 
floor  for  high  temperatures. 
Incorporation  of  these  conclusions  and 
comm«!nts  leads  to  the  following  Fish 
Migration  criteria: 
At  temperatures  below  61°F: 

SRFMC=1.35 
At  temperatures  between  61°F  and  72°F: 

SR1"MC=6.96  -  .092  *  Fahrenheit 
temperature 
At  temperatures  above  72°F: 

SRFMC=0.:i4 


In  all  cases,  water  temperature  is  the 
temperature  at  release  of  tagged  salmon 
smolts  into  the  Sacramento  River  at 
Miller  Park. 

These  final  criteria  are  shown  in 
Figure  5.  Note  that  the  "ceiling"  and 
"floor"  values  in  the  final  rule  differ 
somewhat  from  those  included  in  the 
documents  made  available  in  EPA's 
Notice  of  Availability  (59  FR  44095). 
The  changes  were  made  to  correct 
computational  errors  in  evaluating  the 
applicable  "continuous  function" 
values  for  the  61  "F  and  72°F  ceiling  and 
floor  levels. 

BiLLING  CODE  W60-60-P 
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Figure  5:  Sacramento  River  Fish  Migration  Criteria 


BILUNG  CODE  SS60-S0-C 

(IV)  Implementation.  On  the 
Sacramento  River,  the  criteria  provide 
survival  goals  that  vary  based  on  the 
water  temperature  at  the  time  of  release 
of  the  tagged  salmon  smolts.  EPA 
believes  that  the  implementation  plan 
developed  by  the  State  Board  should 
provide  for  a  sufficient  number  of  fish 
releases  each  year  to  determine  whether 
the  criteria  are  being  attained  over  a 
representative  range  of  temperature 
conditions.  EPA  recognizes  that  there 
may  be  substantial  variation  in  fish 
migration  criteria  values  resulting  from 
these  experimental  releases. 
Accordingly,  the  final  rule  provides  that 


attainment  can  be  measured  using  a 
three-year  moving  average  (the  current 
year  and  two  preceding  years).  Three 
year  periods  should  provide  time  to 
complete  sufficient  releases  to 
determine  whether  the  implementation 
measures  are,  on  average,  attaining  the 
stated  criteria  values. 

The  State  Board  may  consider  using 
the  USFWS  Sacramento  smolt  survival 
model  (that  is,  the  model  underlying  the 
criteria  index  equations)  to  predict 
measures  necessary  to  attain  the  criteria. 
There  are  a  nimiber  of  base  conditions 
xmderlying  both  the  tagged-fish  release 
experiments  and  the  USFWS  models. 
For  example,  USFWS  recommended  a 


base  Sacramento  River  flow  to  ensure 
that  overall  conditions  do  not 
deteriorate.  The  State  should  protect 
these  base  conditions  as  it  develops  an 
implementation  plan. 

Monitoring  attairunent  of  these 
criteria  should  focus  on  both  within- 
year  measures  and  across-year 
comparisons.  During  each  year 
monitoring  of  salmon  smolt  survival 
should  occur  throughout  the  months  of 
April,  May  and  June  with  particular 
emphasis  during  times  of  temperature 
change  or  at  times  of  change  in  water 
project  operation.  It  is  Ukely  that  this 
monitoring  will  reveal  a  large  variability 
in  survival  at  different  times  and  under 


JMI 


4S90 


JMI 
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(lifforont  conditions  within  each  yoar. 
EPA  anticipates  that  at  the  time  of  the 
next  triennial  review  enough  monitoring 
data  over  a  range  of  temperatures  will  be 
iivailable  for  a  preliminary 
di.tormination  of  whether  the  State's 
implementation  actions  attain  the 
criteria. 

(b)  San  Joaquin  River  Fish  Mif>ration 
Critpria 

On  the  San  Joaquin  River,  the  criteria 
in:?rx  values  vary  according  to 
unimpaired  San  Joaquin  river  flow.  The 
actual  index  values  have  been  sot  to 
approximately  replicate  the  survival 
values  that  would  be  attained  if  a  scries 
of  management  measures  (flow 
requirements,  export  restrictions, 
barriers,  etc.)  recommended  by  the 
I'SFWS  were  implemented.  The  tagged- 
f!:>!i  release  results  indicate  that  these  or 
equivalent  management  measures  are 
necessary  to  protect  the  Fish  Migration 
designated  use  on  the  San  Joaquin. 

(1)  Using  Unimpaired  Flow  at  Vernalis 
a>  the  Independent  Variable  for  the 
Chititia.  In  the  Proposed  Rule.  San 
Joaquin  River  criteria  varied  according 
to  water  year  types  reflecting 
precipitation  in  the  San  Joaquin  River 
busm.  Using  the  water  year  type  as  the 
"independent  variable"  allowed  EPA  to 
match  the  criteria  index  values  with  the 
natural  variation  in  precipitation. 
Further  analysis  has  confirmed  that 
wntcr  flow  at  Vernalis  shows  a 
signiHrnnt  correlation  with  sur\ivai 
indices  representing  total  survival 
through  the  Delta."  suggesting  that 
criteria  index  values  should  varv-  with 
the  natural  hydrology.  That  is,  the 
criteria  index  values  should  reflect 
liii'.her  survival  during  wetter  years  with 


'Li'.\  ioii.sidered  water  teiiifUTalnrc  al  rplciisr. 
sT.c't  size  al  release,  and  water  flow  at  Vernalis  as 
['o'tT.tial  independcQt  variables  affecting  survival. 
Ilosril  on  the  studies  done  to  date,  it  appears  that 
neither  water  temperature  at  release  nor  smoll  size 
.<.how  a  sig.nl'icant  correlation  with  the  smolt 
s!in,ival  indices  representing  smolt  survival 
thri--.ig,1  the  San  Joaquin  Delta  (P.  Fox.  Data 
suin.Ti.iry  presented  at  CUWA  workshop  on  June  29. 
1994).  Note  that  results  from  upstream  site  releases 
(at  ,S':i'l!ing  and  on  the  lower  Stanislaus  and 
Tiiolunme  Rivers)  were  included  in  this  correlation 
tmtwecn  flow  and  survival  index  values  in  order  to 
.s;:pi>!eme!'.t  data  from  wetter  years.  This  approach 
(iSburned  tluit  the  mortality  tjctween  the  upstream 
rc'.f'iiM  s'Ifs  iiiid  the  downstream  Mos.s<lale,  Dos 
Kris  and  tipper  Old  River  release  sites  (all  close 
to^:  UiCr;  is  negligible.  If  incorrect,  this  assumptioi: 
Fi^ny  liia&  ()se correlation  downward,  and  survival 


more  precipitation  and  lower  survival 
during  drier  years.  This  variation 
replicates  the  nqtural  hydrological 
cycles  affecting  Fish  Migration  through 
the  estuary. 

The  Proposed  Rule  varied  criteria 
index  values  according  to  the  five  water 
year  types,  and  in  that  way  reflected 
natural  hydrological  cycles.  In  the  final 
rule,  however.  EPA  is  using  the  60-20- 
20  unimpaired  San  Joaquin  flow 
index  *•*  as  a  readily-available  estimate 
of  natural  hydrology.  When  used  in  a 
continuous  function  (as  described 
below),  the  60-20-20  index  allows  a 
much  more  precise  statement  of  the 
natural  hydrology  than  the  five  water 
year  categories. 

(II)  Establishing  Criteria  Index  Values. 
To  establish  the  actual  values  included 
in  the  .San  Joaquin  River  Fish  Migration 
criteria,  EPA  first  developed  survival 
valu(;s  associated  with  the 
implementation  of  management 
measures  proposed  by  IISFVVS  (USFWS 
1992a).  These  USFWS  measures  include 
export  limits  at  certain  times,  a  barrier 
at  Old  River  during  April  and  May,  and 
minimum  flows  at  Vernalis,  and  are 
summarized  in  Table  5."*  As  indicated 
in  the  Proposed  Rule.  EPA  believes  that 
implementation  of  these  management 
measures  would  provide  conditions 
protecting  the  designated  Fish  Migration 
use. 

Modifying  management  measures.  As 
explained  below.  EPA  has  revised  its 
assessment  of  some  of  the  USFWS 
management  measures  (notably;  those 
involving  the  Upper  Old  River  barrier) 
Accordingly,  the  final  rule  used  the 
following  management  measures:  (1)  A 
one  month  (April  15  to  May  15),  instead 
of  USFWS's  two  month  (April  1  to  May 


through  the  Delta  liiay  have  been  bel'.e:  titan  the 
index  indicates  for  those  releases. 

'•The  San  'oaquin  water  year  index  (denoted  the 
San  ioaquin  Valley  Index  in  the  final  rule  language) 
is  the  coni.T.only-acrppted  method  for  assessing  the 
hydrological  conditions  in  the  San  Joaquin  basin.  It 
is  al.so  frequently  referred  to  as  the  60-20-20  index, 
reflecting  thp  relative  weighting  given  to  the  three 
terms  (current  year  April  to  July  runoff,  current  yoar 
October  to  March  runoff,  and  the  previous  year's 
index)  that  make  up  the  index. 

'^  As  explained  at)ove.  the  index  values  shown  in 
lable  6  (both  USFWS  and  EPA  values)  have  been 
".scaled"  t>y  dividing  by  1.8.  This  scaling  allows  a 
direct  comparison  with  tlje  Proposed  Rule  index 
vaUujs,  which  were  aiso  scaled.  EPA's  final  criteria 
index  values  have  not  been  scaled,  to  facilitate 
measurement  of  attainment  through  actual 
experi.Tie.tts  as  discussed  below. 


31),  requirement  for  the  Upper  Old 
River  barrier  placement,  (2)  increased 
export  restrictions  (to  1500  cfs)  during 
the  time  the  Old  River  barrier  is  in 
place,  (3)  increased  flow  (to  an  average 
of  4000  cfs  rather  than  USFWS's  2000 
cfs)  in  critical  years  when  the  barrier  is 
in  place,  and  (4)  flows  and  exports 
varying  each  year  according  to  the  60- 
20-20  water  year  index,  rather  than 
using  the  USFWS  proposal  to  vary 
measures  by  water  year  type.  EPA's 
measures  (stated  as  averages  for  each 
water  year  type)  are  also  shown  in  Table 
4 

EPA  ntvised  the  management 
measures  recommended  by  USFWS 
because  recent  discussions  with  USFW.S 
and  others,  as  well  as  information 
developed  in  hydrological  modeling  for 
the  South  Delta  Barriers  Project 
(California  DWR  1993),  raised  concerns 
that  an  Upper  Old  River  barrier  might 
increase  reverse  flows  in  the  central 
Delta.  Such  an  increase  has  the  potential 
to  draw  fish  into  poor  habitat  and  to 
increase  cntrainment  offish  at  the 
project  pumps.  This  is  of  particular 
concern  for  the  threatened  Delta  smelt. 
Becaus('  the  barrier  is  expected  to 
provide  greatly  increased  protection  for 
migrating  salmon  smolts,  EPA  continues 
to  believe,  as  it  expressed  in  the 
Proposed  Rule,  that  an  Upper  Old  River 
barrier  is  an  important  implementation 
measure.  However,  in  order  to  prevent 
an  increase  in  detrimental  central  Delta 
reverse  flows.  EPA  is  revising  the 
USFWS  management  measures  to 
include  only  one  month  with  the  barrii^r 
in  place,  rather  than  the  two  months 
initially  recommended  by  USFWS.*' 


*'As  in  the  Pro(K>scd  Rule.  EPA  assumed  !h.it 
exports  would  be  reduced  to  no  more  than  f.OO  cfs 
while  the  twrrier  is  in  place,  to  help  alleviate 
hy<lrological  problems  caused  by  the  barrier. 
Minimun,  flows  during  the  time  the  barrier  is  in 
place  .ire  assumed  to  be  an  average  of 
approximately  4000  cfs  during  dry  and  critically 
dry  years  to  provide  an  increased  ratio  of  flows  to 
exports  in  the  lower  San  Joaquin,  thereby  further 
reducing  potential  problems  caused  by  reverse 
flows.  Management  measures  assumed  in 
developing  the  criteria  values  also  included  export 
restrictions  during  the  times  in  April  and  May 
vvl-.en  the  barrier  is  not  in  place.  These  maximum 
export  rates  are:  in  critically  dry  years.  2000  cfs:  dry 
years,  3000  cfs;  l)elow  normal  years,  4000  cf.s;  above 
normal  years.  SOOO  t  fs;  ap.d  we)  years.  6000  cfs. 
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Table  4.— San  Joaquin  Management  Measures  Compared 


Alternative 


EPA 


USFWS 


Max  Total  CVP.SWP  Ex- 
ports in  cfs 


4/15  to  5/15  1500 

4'1  to  4/15  &  5,'16to!J/31 

W '     6000 

AN     5000 

BN    4000 

D    3000 

C    2000 


4/15  to  5/15 
W    6000 
AN     5000 
BN     4000 
D    3000 
C    2000 


Barrier  Upper  Old  River 


4/15  to  5/15  All  Year  Types 


4/1  to  5/31  All  Year  Types 


Vernalis  Flow 


4/15  to  5/5  Minimum  CFS 

W     10000 

AN     8000 

BN    6000  ^ 

D    4000 

C     4000 

Other  flov>fs  from  4/1  to  5/31  same  as 

DWRSIM  run  used  by  USFWS  for 

D-1630 
4/15  to  5/15  Minimum  CFS 
W     10000 
AN     8000 
BN    6000 
D     4000 
C    2000 
Ottier  flovi(s  from  4/1  to  5/31  same  as 

DWRSIM  run  used  by  USFWS  for 

D-1630 


Index  Values 
on  San  Joa- 
quin 


W    .49' 
AN     ,35 
BN    .28 
D     .22 
C     .22 
Avg  =  .33 


W    .49 
AN    .41 
BN     .40 
D     .35 
C     32 
Avg  =  .4" 


^^/'■'r,?!  '^®  management  rneasures  in  Table  4  vary  by  ttie  water  year  category.  Those  categories  are  wet  (W),  above  normal  (AN)  belov 
norrnal  (BN),  dry  (D)  and  critically  dry  (C). 
^For  comparison  purposes,  both  EPA  and  USFWS  index  values  have  been  scaled  by  dividing  by  1.8.  The  final  EPA  crrtena  have  not  been 


t. 


iriteria  index  values.  Having  arrivi><i 
at  this  set  of  management  measures  thai 
would  protect  the  Fish  Migration 
detsignated  use  (and  not  adverselv  affect 
the  Delta  smelt),  EPA  used  the  USFWS 
survival  index  equations  to  develop 
criteria  index  values  ac:ross  the  potential 
range  of  hydrological  (oiiditions.-"  Note 


that,  as  distinguished  from  the  Proposed 
Rule,  EPA  is  including  only  the  criteria 
index  values  as  its  final  Fish  Migration 
criteria.  The  Proposed  Rule  had  also 
included  the  criteria  index  value 
equations  in  the  criteria.  By  including 
only  the  goal  or  target  index  values  in 
the  final  criteria,  EPA  is  providing 


••f  The  final  Fish  Migration  ( liti'ria  on  the  S.in 
Joatjuin  River  do  not  vary  by  leiiiperature  (as  they 
do  |for  the  Sacramento  River)  b«-.(  ausc  ex|X"rimental 
dath  from  releases  near  the  upstream  edge  o)  tlie 
Deit«  did  not  show  a  signifii:ant  statistical 
relationship  between  su.-vival  and  temperature  at 
release  (P.  Fox.  Data  summary  presented  at  niW.\ 
wot-kshop  on  June  29.  1994).  In  otlx'r  words,  on  the 
Sail  (oaquin  River,  temperature  should  not  iw  u.sed 
as  the  independent  variable  in  the  criteri.i. 
Ne  frtheless,  temperature  at  Jersey  Point  is  one  of 
the  fiictors  included  in  the  revised  L'SFWS  San 


Joaquin  River  model,  and.  as  desrrilxsd  above,  that 
model  was  used  in  developing  EP.A's  final  criteria 
to  gauge  the  probable  cflect  of  implementation 
measures  on  smolt  sur\ival.  When  computing 
modeled  smoll  survival.  EPA  assumed  average 
water  temperatures  of  60  "F  in  April  and  65  °F  in 
May.  These  assumed  values  are  averages  from  a  set 
of  temperature  data  at  Jei'sey  Point  taken  during  the 
late  1950's  and  1960's.  The  recent  experiment.il 
release  tempenitures  are  within  the  rarge  of  this 
cialH. 


greater  latitude  to  the  State  Board  to 
develop  a  mix  of  management  measures 
that  attain  the  stated  salmon  survival. 

Means  of  these  modeled  values  for 
each  water  year  type  are  shown  in  Table 
4.  To  translate  these  discrete  values  into 
a  continuous  function  (as  discussed 
below),  two  lines  of  "best-fit"  were 
created,  one  for  the  drier  years  (dn,  and 
critically  dr\)  and  one  for  the  wetter 
years  (wet,  above  normal,  and  below 
nonnal).  By  connecting  these  two  lines 
EPA  created  a  continuous  function  to 
serve  as  the  criteria  index  value  line  on 
the  San  Joaquin.  This  criteria  index 
value  line  is  shown  in  Figure  6 

BILLING  CODE  6S«0-6(M> 
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Dry  year  v.  wet  year  protection.  These 
final  criteria  index  values  represent  a 
larger  relative  increase  in  survival  over 
current  survival  rates  in  dry  and  critical 
years  (compared  to  wetter  years)  so  as 
to  protect  salmon  populations  from 
declining  to  the  critically  low  levels  of 
recent  years.  The  results  from  tagged- 
fish  releases  on  the  San  Joaquin  River 
show  significantly  different  survival  at 
high  versus  low  flow  conditions 
(USFVVS  1992b;  Brandes  1994).  Most  of 
the  release  studies  have  been  performed 
at  flows  below  5,000  cfs,  and  it  is  clear 
from  the  rela^on  between  sur\'ival 
indices  and  experimental  flow 
conditions  that  these  conditions  are 
very  poor  for  smolt  survival  and  are 
inadequate  to  protect  the  Fish  Migration 
designated  uses.  The  average  survival 
index  for  these  low  flow  conditions  is 
0.09,  whereas  these  index  values  have 
attained  values  as  high  as  1.5  on  the  San 
Joaquin  (a  Jersey  Point  release). •»- 
Although  there  is  less  information  at 
higher  flows,  the  experimental  results 
do  indicate  that  survival  has  been 
substantially  higher  under  these 
conditions.  The  average  survival  index 
at  these  higher  flows  is  0.48. 

To  address  this  relative  difference  in 
survival  during  high  and  low  flow 
periods.  EPA  is  adopting  criteria  index 
values  reflecting  a  relatively  larger 
improvement  in  survival  in  low  flow 


*  These  numbers  are  not  "scaled",  and  .i:e  thus 
indices  showing  survival  relative  to  other  index 
viiljiics.  The  0.09  average  index  vfllue  rpprwsents 


years  than  in  high  flow  years.  That  is, 
conditions  for  migrating  fish  in  drier 
periods  have  been  relatively  worse,  so 
the  criteria  index  values  applicable  to 
the  drier  periods  must  reflect  conditions 
that  are  relatively  more  improved  in 
order  to  protect  the  Fish  Migration 
designated  use. 

Although  the  final  criteria  call  for 
relatively  higher  protection  in  drier 
years,  it  is  also  particularly  important  in 
the  San  Joaquin  basin  to  protect  salmon 
during  periods  of  higher  flow 
conditions.  The  years  of  higher  flows 
have  been  the  only  times  recently  when 
the  Fish  Migration  use  has  come  close 
to  being  attained,  and  protection  in 
these  productive  years  is  important  for 
buffering  the  salmon  population  against 
permanent  loss  of  salmon  runs  when 
conditions  are  poor.  To  address  these 
special  concerns  across  the  spectrum  of 
hydrological  conditions,  these  final 
criteria  index  values,  on  average, 
increase  wet  year  survival  by  a  factor  of 
1.8  and  critically  dry  year  survival  by  a 
factor  of  4. 

EPA  has  considered  the  concerns 
expressed  by  some  CUWA  workshop 
participants  about  using  the  USFWS 
models  to  establish  criteria  index 
values.  The  CUWA  workshop 
participants  developed  a  consensus, 
based  not  on  the  USFWS-modeled 
values  but  on  their  independent 
scientific  judgment,  that  an  increa.se  in 


approximately  5  recoveries  from  a  release  of  SO.OUO 
fish  at  Mossdale.  55  miles  upstream  of  tht>  smolt 
rec  overy  site  at  Chipps  Island. 


measured  survival  index  values  of  two 
to  three  times  recently  observed  values 
would  be  appropriate  in  critical  years 
(Kimmerer  1994b).  As  stated  above,  the 
CUVVA  workshop  participants  also 
endorsed  relatively  higher  protection  in 
drier  years  as  opposed  to  wetter  vears 
(Kimmerer  1994b).  EPA  agrees  with 
these  scientific  judgments,  and  believes 
that  measured  criteria  index  values  in 
these  ranges  must  be  attained  to  protect 
the  designated  uses  on  the  San  Joaquin. 
The  criteria  index  values  shown  as  a 
continuous  function  in  Figure  6,  even 
though  developed  with  the  assistance  of 
the  USFWS  model,  are  wholly 
consistent  with  the  findings  of  the 
CUWA  workshop  participants 
(Kimmerer  1994b).  In  addition,  these 
target  values  are,  on  average,  consistent 
with  the  historical  1956-70  average 
sur\'ival  index  for  the  more  protective 
wetter  years  of  that  period  (wet.  above 
normal,  and  below  normal  wafer  years) 
as  calculated  using  the  USFWS  model 
(Brandes  1994).  The  target  values  are 
also  consistent  with  the  CVTIA  goal  of 
doubling  anadromous  fish  populations. 
For  comparison,  the  final  criteria  index 
value  line  is  displayed  in  Figure  7  with 
the  recent  historical  survival  line  (based 
on  the  tagged  fish  release  results)  and  a 
line  representing  twice  the  recent 
historical  sur\ival  line. 
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(in)  Revised  San  Joaquin  Fish 
Migpation  Criteria.  The  criteria  index 
value  line  is  being  stated  in  the  final 
rule  as  follows: 

For  years  in  which  the  SJVIndnx  is  > 
2.5: 
S|FMI  =  (-0.012)  +  0.184*SJVIndex 
In  other  years: 

S|FM1  =  0.205  +  0.0975*SJ\'Index 
where  SJFMI  is  the  San  Joaquin  Fish 
Migration  index,  and  SJVIndex  is  the 
60-20-20  San  Joaquin  water  year  index 
in  million  acre  feet  (MAF). 

These  criteria  are  displayed 
graphically  in  Figure  6. 

(IV)  Implementation  of  San  Joaquin 
Hiver  Fish  Migration  Criteria. 

The  following  discussion  is  intended 
to  assist  the  State  Board's  consideration 
of  the  issues  involved  in  implementing 
those  or  similar,  equally  protective, 
criteria. 

The  San  Joaquin  River  Fish  Migration 
criteria  provide  an  annual  survival  goal 
that  varies  depending  on  the  60-20-20 
San  Joaquin  water  year  index.  EPA 
anticipates  that  the  State  Board 
implementation  plan  would  provide  for 
a  sufficient  number  of  tagged  fish 
releases  to  verify  that  the  applicable 
criterion  is  being  met  in  each  year.  EPA 
recognizes  that  there  may  be  substantial 
variation  in  fish  migration  criteria 
values  resulting  from  these 
experimental  releases.  Accordingly,  the 
final  rule  provides  that  attainment  can 
be  measured  using  a  three-year  moving 
average  (the  current  year  and  two 
preceding  years).  Three  year  periods 
should  provide  time  to  complete 
sufficient  releases  to  determine  whether 
the  implementation  measures  are,  on 
average,  attaining  the  stated  criteria 
values. 

As  stated  above,  the  USFVVS  model  is 
the  best  available  model  of  salmon 
smolt  survival  through  the  Delta,  and 
EPA  encourages  the  State  Board  to  use 
the  necently  revised  USFVVS  San 
Joaquin  model  as  guidance  for  setting 
implementation  measures.  Nevertheless, 
it  is  important  to  recognize  that  there 
may  be  constraints  on  the  model's  use. 
Further  monitoring  and  experimental 
relei^ses  under  the  chosen 
impltanentation  regime  are  essential  to 
verify  and  refine  the  model,  and  will 
ensure  that  the  smolts  are  actually 
surviving  at  the  expected  level.  In 
addition,  it  will  be  particularly 
important  to  protect  the  base  conditions 
assumed  in  the  model,  such  as  flows 
during  the  time  the  Upper  Old  River 
barrier  is  not  in  place,  flows  at  Jersey 
Point,  and  temperatu.re. 

The  expected  criteria  index  values  are 
unlikely  to  be  achieved  if  these  base 
conditions  deteriorate. 


JIVII 


One  additional  refinement  to  the 
implementation  measures  should  be 
considered  on  the  San  Joaquin  River.  As 
discussed  above,  the  Sacramento  River 
criteria  include  a  ceiling  value  on  the 
maximum  salmon  smolt  sur\'ival.  This 
was  included  because  there  appears  to 
be  a  point  vvhere  incrementally  lower 
temperatures  do  not  significantly 
increase  salmon  smolt  survival.  In 
theory,  there  may  be  a  similar  point  on 
the  San  Joaquin  River  where 
incrementally  higher  flows  in  very  wet 
years  do  not  yield  significantly  higher 
salmon  smolt  survival.  Nevertheless,  the 
existing  data  do  not  allow  quantification 
of  what  those  flow  levels  are.  EPA  is 
supportive  of  another  mechanism  for 
dealing  with  this  issue.  It  is  EPA's 
judgment  that  in  very  wet  years  (those 
in  which  the  flows  exceed  10,000  cfs 
during  the  relevant  period)  it  may  be 
appropriate  to  meet  the  flow- 
requirements  associated  with  the 
targeted  Fish  Migration  criteria  index 
solely  through  natural  storm  events  and 
restricted  diversions,  and  not  by 
upstream  reservoir  releases.  In  other 
words,  the  implementation  flows  could 
be  provided  at  these  higher  flow  periods 
by  natural  hydrology  rather  than  by 
reservoir  releases.  In  this  way,  the 
natural  "flood  events"  that  appear  to  be 
so  beneficial  to  the  salmon  would  be 
protected,  but  the  water  supply  system 
would  not  have  to  bear  the  water  costs 
of  generating  artificial  flood  events 
through  reservoir  releases. 

(ii)  Use  of  Continuous  Function 

The  second  principal  difference  in  the 
final  criteria  is  to  state  the  criteria  as  a 
"continuous  function"  or  "sliding 
scale."  As  discussed  in  EPA's 
alternative  formulation  of  the  Fish 
Migration  criteria  made  available  in  the 
Notice  of  Availability,  this  approach 
replaces  the  Proposed  Rule's  statement 
of  the  criteria  as  single  fixed  index 
values  for  each  of  the  five  water  V'ear 
categories  (59  FR  44095).  The  proposed 
approach  did  not  account  for  the 
substantial  differences  in  hydrological 
conditions  ^x■ithin  water  year  types.  For 
example,  an  "above  normal"  water  year 
type  could  range  from  a  wet  "above 
normal"  year  to  a  dry  "above  normal  ' 
year.  Given  the  extreme  variation  of 
hydrological  conditions  in  the  Bay/ 
Delta,  these  variations  within  each  of 
the  five  standard  water  year  types  are 
substantial,  and  should  be  factored  into 
the  calculation  of  tlie  applicable  Fish 
Migration  criteria  index  value.  The 
continuous  function  approach  addresses 
this  problem  by  transfonning  the  five 
discrete  water  year  categories  into  a 
more  precise  equation  (graphicallv.  a 
single  line  or  curve)  correlating  the  Fish 


Migration  criteria  index  value  with  each 
year's  specific  observed  hydrological 
conditions.  The  continuous  function 
approach  provides  the  same  degree  of 
protection  for  the  designated  uses  as  the 
proposed  approach  using  average 
survival  values.  However,  the 
continuous  function  approach  provides 
a  more  precise  approximation  of 
hydrological  conditions  and  facilitates 
implementation  and  compfiance.  EPA 
explained  the  rationale  for  using  the 
continuous  function  approach  in  more 
detail  in  the  technical  documents 
referenced  in  the  Notice  of  .Availability 
(59  FR  44095).  The  derivations  of  the  ' 
actual  continuous  functions  for  the 
Sacramento  and  San  Joaquin  River 
systems  are  explained  above. 

(Hi)  Measuring  Attainment  Through 
Actual  Test  Results 

The  Proposed  Rule  relied  on  the 
criteria  index  equations  to  determine 
whether  the  criteria  were  being  attained. 
In  effect,  attainment  would  be  assumed 
if  the  State  adopted  an  implementation 
plan  with  a  set_of  measures  (export 
restrictions,  flow  requirements,  etc.) 
that,  when  computed  in  the  index 
equations,  resulted  in  the  criteria  index 
value. 

Many  comraenters  believed  that 
reliance  on  the  criteria  index  equations 
for  this  purpose  was  inappropriate 
because  factors  other  than  those 
implementation  measures  included  in 
the  model  may  affect  smolt  survival.  To 
address  this  concern,  in  the  final 
criteria,  direct  experimental 
measurements  of  smolt  survival  through 
the  Delta  will  be  used  to  estimate 
attainment  of  the  criteria,  instead  of 
relying  on  modeled  estimates.  Survival 
is  to  be  measured  through  tagged  smolt 
release  and  recapture  studies.  This 
approach  assures  that  factors 
significantly  affecting  survival  will  be 
reflected  in  survival  measurements, 
even  if  they  are  not  well  described  by 
the  criteria  index  equations.  This  more 
direct  approach  gives  the  .State  greater 
latitude  to  develop  implementation 
measures  outside  of  the  equation 
parameters.  It  also  ensures  that  the 
implementation  measures  are  actually 
providing  the  intended  protection  for 
the  Fish  Migration  designated  use. 

(3)  Fish  Migration  Criteria  as 
Multispecies  Protection 

The  Fish  Migration  criteria  outIin(*d 
above  are  based  on  protection  measures 
required  for  a  single  run  of  salmon,  the 
fall-run  Chinook  salmon.  Some 
commenters  questioned  whether  this 
approach  conflicts  with  the  habitat  or 
multispecies  approach  recommended  by 
the  Club  FED  agencies  in  their 
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Agreement  for  Coordination  on 
California  Bay/Delta  Issues  signed 
September  20,  1993.  As  noted  in  the 
preamble  to  the  Proposed  Rule,  EPA 
believes  that  the  implementation 
measures  likely  to  be  adopted  to  meet 
the  target  criteria  values  in  these  Fish 
Migration  criteria,  when  combined  with 
the  other  Federal  actions  in  the  Delta 
protecting  the  endangered  winter-run 
Chinook  salmon,  are  fully  consistent 
with  the  protection  of  a  broad  range  of 
anadromous  and  migratory  fishes  in  the 
Bay/Delta. 

Juvenile  spring-run  salmon  and 
steelhead  move  through  the  Delta 
during  the  same  period  as  winter-run 
and  fall-run  salmon,  and  are  expected  to 
be  protected  in  the  Delta  by  measures 
protecting  these  other  runs  (CDFG 
1990a).  Species  other  than  salmon  and 
steelhead  seasonally  migrate  into  and 
out  of  the  Delta  for  spawning  and  as 
juveniles.  These  species  include  striped 
bass.  Delta  smelt,  longfin  smelt,  white 
and  green  sturgeon,  American  shad  and 
Sacramento  splittail.  With  the  exception 
of  temperature,  the  factors  that  lead  to 
successful  migration  of  salmon  and 
steelhead  smolts  are  also  important  for 
successful  migration  of  the  juveniles  of 
these  species  into  the  lower 
embayments.  Therefore.  EPA's  proposed 


Fish  Migration  criteria,  although 
specifically  addressing  fall-run  Chinook 
salmon,  will  also  help  protect  migration 
of  these  other  migratory  species. 

3.  Fish  Spawning  Criteria 

a.  Proposed  Rule 

In  California,  striped  bass  spawn 
primarily  in  the  warmer  freshwater 
segments  of  the  Sacramento  and  San 
Joaquin  Rivers.  Protection  of  spawning 
in  both  river  systems  is  important  to 
ensure  the  genetic  diversity  of  the 
population  as  well  as  to  increase  the 
size  of  the  overall  striped  bass 
population.  The  precise  location  and 
time  of  spawning  appear  to  be 
controlled  by  temperature  and  salinity 
(Turner  1972a;  Turner  and  Chadwick 
1972).  According  to  the  California  DFG, 
striped  bass  spawn  successfully  only  in 
freshwater  with  electrical  conductivities 
less  than  0.44  millimhos''*  per 


■•^Salinity  conditions  upstream  in  freshwater  are 
generally  affected  by  dissolved  salts  from  upstream 
water  runoff.  The  salinity  content  of  freshwater  is 
traditionally  measured  by  its  elet  trorondurtivity  or 
specific  conductance  standardized  to  25°C,  and  is 
expressed  in  terms  of  millimhos  per  centimeter 
clectroconductivily  ("mmhos/cm  EC")  or 
micromhos  per  centimeter  specific  conductance. 
The  Proposed  Rule  stated  the  Fish  Spawning 
criteria  in  terms  of  mmhos/cm  EC.  In  the  final  rule, 
EPA  will  state  the  criteria  in  terms  of  micromhos/ 


centimeter  electroconductivify  (mmhos/ 
cm  EC),  and  prefer  to  spawn  in  waters 
with  conductivities  below  0.33  mmhos/ 
cm.  Conductivities  greater  than  0.55 
mmhos/cm  appear  to  block  the 
upstream  migration  of  adult  spawners 
(Radtke  and  Turner  1967;  SWRCB  1988; 
SVVRCB  1991;  CDFG  1990b,  WQCP- 
DFG-4).  As  explained  in  more  detail  in 
the  Preamble  to  the  Proposed  Rule, 
salinity  does  not  appear  to  be  a  serious  ' 
limitation  on  spauiiing  on  the 
Sacramento  River.  However,  in  the 
smaller  and  shallower  San  Joaquin 
River,  migrating  bass  seeking  the 
warmer  waters  encounter  excessive 
upstream  salinity  caused  primarily  by 
runoff  This  salinity  can  block  migration 
up  the  San  Joaquin  River,  thereby 
reducing  spawning,  and  can  also  reduce 
survival  of  eggs  (Farley  1966;  Radtke 
1966;  Radtke  and  Turner  1967;  Turner 
and  Farley  1971;  Turner  1972a,  1972b). 

BILLING  CODE  6S60-S(M> 


cm  specific  conductance,  so  as  to  be  consistent  with 
EPAs  published  guidance.  See  40  CFR  Part  136. 
Table  IB — List  of  Approved  Inorganic  Test 
Procedures,  Parameter  64.  The  Proposed  Rule's 
term  "0.44  mmhos/cm  EC"  is  equivalent  to  the  fir.rf! 
rule's  tcnn  "440  micromhos/ cm  specific 
conductance".  EPA  will  continue  using  the  "0.44 
mmhos/cm  E("'  term  in  this  preamble,  so  as  not  to 
confu.ve  the  intcrosted  public. 
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The  State  Board's  1991  Bay/Delta  Plan 
established  objectives  of  1.5  mmhos/cm 
EC  at  Antioch  and  0.44  mmhos/cm  EC 
at  Prisoners  Point  in  April  and  May. 
EPA  disapproved  these  objectives,  in 
pnrt,  becau.se  they  are  not  adequate  to 
protect  spawning  habitat  in  the  reach 
farther  upstream  between  Prisoners 
Point  iuid  Vernalis.  EPA  also 
disapproved  the  1991  Bay/Delta  Plan 
spawning  criteria  because  they  were  not 
based  on  sound  science.  The  State 
Board  explained  that  the  1.5  mmhos/cm 
EC  criteria  at  Antioch  was  intended  to 
protect  spawning  habitat  upstream  of 
Antioch  (near  Jersey  Point),  not  at  the 
Antioch  location  itself.  The  State  Board 
acknowledged  that  "the  use  of  1.5 
Immhos/cmj  EC  at  Antioch  appears  not 
to  be  generally  appropriate,  and 
proposed  that  a  thorough  review  of  this 
(criterion)  be  undertaken  at  the  next 
triennial  review"  (1991  Bay/Delta  Plan, 
p.  5-32).  EPA  found  this  unproven 
approach  of  setting  criteria  downstream 
in  hopes  of  attaining  different  criteria 
upstream  deficient,  and  disapproved  it. 

In  the  Proposed  Rule  (40  CFR 
131.37(b)),  EPA  proposed  salinity 
criteria  of  0.44  mmhos/cm  EC  in  the 
lower  San  Joaquin  River  in  the  reach 
from  Jersey  Point  to  Vernalis  in  wet, 
above  normal,  and  below  normal  water 
years.  In  dry  and  critical  water  years, 
EPA  proposed  the  0.44  mmhos/cm 
criteria  for  only  the  reach  from  Jersey 
Point  to  Prisoners  Point. 

b.  Comments  on  Proposal  and  Final 
Criteria 

EPA  received  a  number  of  comments 
on  its  proposed  Fish  Spawning  criteria. 
California  DFG  was  generally  supportive 
of  the  proposed  criteria,  but  believed 
that  the  criteria  would  need  to  be 
supplemented  by  a  range  of  additional 
management  techniques  in  order  to  have 
any  substantial  benefit  for  spawning 
(California  DFG  1994).  Several  parties 
jioted  that  striped  bass  are  an 
introduced  predatory  species,  and  that 
efforts  to  increase  striped  bass 
populations  would  work  at  cross- 
purposes  with  efforts  to  enhance  other 
species  such  as  salmon  and  Deha  smelt 
(City  and  County  of  San  Francisco 
Public  Utilities  Commission  1994;  Bay/ 
Delta  Urban  Coalition  1994;  California 
Farm  Bureau  Federation  1994).  Other 
commenters  raised  the  possibility  that 
extending  the  acceptable  spawning 
habitat  upstream  could  result  in  more 
striped  bass  being  entrained  at  the  State 
and  Federal  water  project  pumps  in  the 
southern  Delta.  (California  DWR  1994). 
Finally,  some  commenters  believed  that 
emphasizing  the  striped  bass  as  an 
individual  species  was  inconsistent 


with  the  multiple  species  approach  to 
habitat  protection.  (CUWA  1994a). 

Although  EPA  believes  there  is  some 
merit  to  each  of  these  comments,  EPA 
is  not  making  any  changes  to  the  Fish 
Spawning  criteria  in  the  final  rule  stated 
at  40  CFR  §  131.37(b).  EPA  believes 
there  is  substantial  scientific  evidence 
indicating  that  increased  salinities  in 
the  designated  reaches  of  the  San 
Joaquin  River  do  in  fact  have  an  adverse 
effect  on  fish  spawning.  This  problem  of 
increased  salt  loadings  has  been 
recognized  by  virtually  all  the  parties 
(CUWA  1994b;  ACWA  1994)  and 
recommendations  on  how  to  address  it 
have  been  developed  by,  among  others, 
the  San  Joaquin  Valley  Drainage 
Program  (SJVDP  1990). 

Tne  possibility  that  healthier 
populations  of  predatory  fishes  such  as 
striped  bass  would  adversely  affect 
other  species  of  concern  needs  to  be 
considered  in  the  context  of  the  whole 
range  of  protective  measures  being 
developed  for  the  fishery.  The  package 
of  project  management  measures,  water 
quality  standards,  and  implementation 
programs  being  developed  under  the 
CVVA,  ESA,  CVPIA.  and  counterpart 
State  authorities  are  intended  to  address 
the  entire  Bay/Delta  ecosystem.  For  that 
reason,  EPA  believes  that  healthier 
predatory  species  populations  should 
not  interfere  with  the  protection  of  other 
species  of  concern.  EPA  further  believes 
that,  if  the  State  Board  adopts  and/or 
implements  these  criteria,  the  State 
Board  can  address  the  impact  of 
entrainment  at  the  pumps  in  its 
implementation  measures.  Finally,  EPA 
believes  that  salinity  problems  in  the 
lower  San  Joaquin  affect  aquatic  species 
other  than  the  striped  bass.  Recent 
research  findings  of  USFWS  (Meng 
1994)  suggest  that  the  spawning  habitat 
for  the  Sacramento  splittail  (currently 
proposed  for  listing  as  threatened  under 
the  ESA)  is  also  being  adversely  affected 
by  increased  salt  loadings  in  the  lower 
San  Joaquin.  Accordingly,  these  criteria 
are  consistent  with  a  multiple  species 
approach. 

EPA  believes  that  clearly  stating  the 
salinity  conditions  necessary  for 
protection  of  the  designated  fish 
.  spawning  uses  on  the  lower  San  Joaquin 
provides  the  foundation  for 
implementation  plans  by  the  State 
Board  and  other  regulatory  agencies. 
EPA  believes  that  these  implementation 
plans  should  build  upon  the 
recommendations  of  the  San  Joaquin 
Drainage  Program,  to  the  end  that 
compliance  with  these  criteria  can  be 
effectively  and  efficiently  achieved. 

One  change  has  been  made  to  the 
final  Fish  Spawning  criteria.  In  the 
Proposed  Rule,  the  Fish  Spawning 


criteria  were  stated  with  reference  to  the 
five  standard  water  year  types,  with  one 
criterion  required  for  dry  and  critical 
dry  water  years  and  another  criterion 
required  for  the  remaining  water  year 
types.  In  the  final  rule,  reliance  on  water 
year  types  is  eUminated.  Instead, 
deciding  which  of  the  two  different 
criteria  applies  is  made  by  reference  to 
the  San  Joaquin  Valley  Index,  the 
standard  index  of  San  Joaquin  Valley 
flows.  This  change  merely  eliminates 
the  unnecessary  middle  step  of 
translating  the  San  Joaquin  Valley  Index 
into  the  five  water  year  types. 

4.  Suisun  Marsh  Criteria 

The  tidal  wetlands  bordering  Suisun 
Bay  are  characterized  as  brackish  marsh 
because  of  their  unique  combination  of 
species  typical  of  both  fi-eshwater 
wetlands  and  more  saline  wetlands. 
Suisun  Marsh  itself,  bordering  Suisun 
Bay  on  the  north,  is  the  largest 
contiguous  brackish  water  marsh  in  the 
United  States.  These  large  tidal  marshes 
are  distinct  from  the  approximately 
44,000  acres  of  "managed"  marshes  in 
the  Suisun  Bay,  which  are  currently 
diked  and  managed  for  waterfowl  use 
and  hunting.  Approximately  10,000 
acres  of  marshes,  both  along  channels 
within  Suisun  Marsh  and  bordering 
Suisun  Bay,  are  still  fully  tidal  (Meiorin 
et  al.  1991). 

These  tidal  marshes  provide  habitat 
for  a  large,  highly  diverse,  and 
increasingly  rare  ecological  community 
The  recent  "Status  and  Trends"  reports 
published  by  the  SFEP  listed  154 
wildlife  species  associated  with  the 
brackish  marshes  surrounding  Suisun 
Bay  (Harvey,  et  al.  1992),  including  a 
number  of  candidates  for  listing  under 
the  ESA.  These  include  the  Suisun  song 
sparrow  (Melospiza  melodia  maxillaris] 
and  the  Suisun  ornate  shrew  (Sorex 
ornatus  sinuosus),  as  well  as  the  plants 
Suisun  slough  thistle  [Cirsium 
hydrophHum  var.  hydrophilum],  Suisun 
aster  (Aster  chilensis  var.  lentus),  delta 
tule  pea  [Lathyrus  jepsonif).  Mason's 
lilaeopsis  {Lilaeopsis  masonii),  and  soft- 
haired  bird's  beak  (Cordylantbus  mollis 
mollis).  These  rare  species  are  all  found 
exclusively  in  tidally  inundated  marsh. 

Recent  studies  indicate  that  increases 
in  salinity  caused  by  a  combination  of 
upstream  diversions  and  drought  have 
adversely  affected  the  tidal  marsh 
communities  (Collins  and  Foin  1993). 
As  salinity  has  intruded,  brackish  marsh 
plants  which  depend  on  soils  low  in  salt 
content  (especially  the  tules  Scirpus 
californicus  and  S.  acutus)  have  died 
back  in  both  the  shoreline  marshes  and 
in  some  interior  marsh  channel  margins 
of  the  western  half  of  Suisun  Bay.  These 
plants  have  been  replaced  by  plants 


typically  growing  in  saline  soils, 
especially  cordgrass  [Spartina  foliosa). 
This  has  been  associated  with  erosion  of 
the  marsh  margins.  In  addition,  tules  in 
th»?  upper  intertidal  zone  have  been 
replaced  by  the  smaller  and  more  salt 
tolerant  alkali  bulrush  (Scirpus 
.  robustus).  These  changes  have 
significantly  affected  available  habitat 
for  a  variety  of  wildlife  that  nest  and 
feed  in  these  areas,  including  the  Suisun 
song  sparrow,  marsh  wren,  common 
yellowlhroat,  black-crowned  night 
heron,  and  snowy  egret  (Collins  and 
Foin  1993;  Granholm  1987a;  1987b). 
The  loss  of  habitat  for  the  Suisun  song 
sparrow  is  of  particular  concern,  since 
individuals  of  this  species  are  found 
only  in  the  already  fragmented  marshes 
bordering  Suisun  Bay,  occupy  an 
established  territory  for  their  lifetime, 
and  depend  on  tall  tules  for  successful 
reproduction  and  cover  from  predators 
(Marshall  1948). 

There  are  currently  no  salinity  criteria 
protecting  the  brackish  tidal  marshes  of 
Suisun  Bay,  although  there  is  some 
incidental  protection  provided  by 
salinity  criteria  protecting  the  managed 
non-tidal  marshes.  EPA's  approval  of 
the  1978  Delta  Plan  criteria  explicitly 
sought  and  received  assurances  ft-oni  the 
State  Board  to  develop  additional 
criteria  for  the  brackish  tidal  marshes 
and  to  protect  aquatic  life  in  the  Suisun 
Marsh  channels  and  open  waters. 
Because  these  assurances  have  not  been 
met.  EPA,  in  its  September  3,  1991  letter 
on  the  1991  Bay/Delta  Plan, 
disapproved  the  standards  for  Suisun 
Marsh  and  stated  that  the  State  Board 
should  immediately  develop  salinity 
objectives  sufficient  to  protect  aquatic 
life  and  the  brackish  tidal  wetlands 
surrounding  Suisun  Marsh. 

In  its  Proposed  Rule,  EPA  relied  on 
tho  Estuarine  Habitat  criteria  to  protect 
the  tidal  wetlands  bordering  Suisun 
Bay.  and  did  not  propose  separate 
standards  in  the  Suisun  Marsh.  EPA's 
proposed  criteria  were  developed  to 
protect  aquatic  species  and  to  provide 
salinity  conditions  similar  to  those  in 
the  late  1960's  to  early  1970's. 
Therefore,  many  of  the  aquatic  species 
that  inhabit  the  marsh  channels  would 
receive  increased  protection  once  the 
Estuarine  Habitat  criteria  are 
implemented.  In  addition,  the  Estuarine 
Habitat  criteria  were  designed  to 
provide  substantially  better  dry  and 
critically  dry  year  springtime  conditions 
thaji  the  recent  conditions  that  have 
caused  adverse  effects  on  the  tidal 
marsh  communities  bordering  Suisun 
Bay.  EPA  therefore  concluded  that  these 
Estuarine  Habitat  criteria  would  lead  to 
sub.ftantially  improved  conditions  in 
the  marshes. 


In  its  Proposed  Rule.  EPA  solicited 
comment  as  to  whether  the  Estuarine 
Habitat  criteria  should  be  supplemented 
by  additional  criteria  to  fully  protect  the 
tidal  marsh  resources.  For  illustrative 
purposes.  EPA  included  two  possible 
narrative  criteria  in  the  Proposed  Rule: 

(1)  "water  quality  conditions 
sufficient  to  support  high  plant  diversity 
and  diverse  wildlife  habitat  throughout 
all  elevations  of  the  tidal  marshes 
bordering  Suisun  Bay" 

(2)  "water  quality  conditions 
sufficient  to  assure  survival  and  growth 
of  brackish  marsh  plants  dependent  on 

.  soils  low  in  salt  content  (especially 
Scirpus  californicus  and  Scirpus  acutus] 
in  sufficient  numbers  to  support  Suisun 
song  sparrow  habitat  in  shoreline 
marshes  and  interior  marsh  channel 
margins  bordering  Suisun  Bay." 

EPA  received  a  number  of  substantive 
comments  on  this  issue.  The  State  Board 
and  the  California  DWR  opposed 
additional  criteria,  believing  that  any 
such  criteria  would  be  premature 
pending  completion  of  a  biological 
assessment  in  the  marsh  (SWRCB  1994: 
California  DWR  1994).  The  California 
DFG  recommended  adoption  of  the 
numeric  salinity  criteria  included  in  the 
Suisun  Marsh  Preservation  Agreement 
signed  by  California  DFG,  California 
DWR.  the  USBR,  and  the  Suisun 
Resource  Conservation  District  in  1987 
(California  DFG  1994).  Two 
environmental  organizations,  Natural 
Heritage  Institute  and  the  Bay  Institute, 
recommended  diat  additional  standards 
be  developed  for  the  Suisun  Marsh. 
Relying  primarily  on  scientific  studies 
that  had  been  prepared  and  submitted  to 
the  State  Board's  D-1630  hearings 
(Jocelyn  1992.  WRINT-NHI-12: 
Williams  1992.  WRINT-NHI-18).  these 
groups  raised  questions  about  whether 
the  EPA  Estuarine  Habitat  criteria 
would  adequately  protect  the  brackish 
marshes  during  Januar>'  and  February, 
or  during  a  multiple  year  drought,  and 
whether  the  Estuarine  Habitat  criteria 
would  adequately  protect  the  interior 
tidal  channels  of  Suisun  Marsh.  In  its 
comments,  NHI  recommended  the 
adoption  of  numeric  salinity  criteria 
(NHI  1994).  The  Bay  Institute 
recommended  adoption  of  narrative 
criteria  for  the  Marsh,  and  offered  a 
detailed  suggestion. 

EPA  believes  that  the  available 
scientific  information  points  strongly  to 
the  need  for  numeric  criteria  in  the  tidal 
marshes.  Nevertheless,  EPA  does  not 
believe  there  exists  a  sufficient  scientific 
basis  at  this  time  to  support  Federal 
promulgation  of  numeric  criteria  for 
these  marshes.  EPA  is  hopeful  that  the 
biological  studies  being  prepared  at  the 
request  of  the  State  Board  will  be 


completed  soon,  and  that  the  State 
Board"  will  expedite  its  review  of  this 
issue.  Given  the  substantial  delays  in 
the  completion  of  these  studies, 
however.  EPA  does  not  believe  it 
advisable  to  delay  addressing  the 
serious  possibility  of  adverse  impacts  to 
the  brackish  tidal  marshes.  For  these 
reasons.  EPA  is  incorporating  a 
narrative  criterion  applicable  to  the  tidal 
(i.e..  unmanaged)  areas  of  the  Suisun 
Marsh  in  the  final  rule. 

To  be  consistent  with  EPA  guidance, 
narrative  criteria  should  include 
specific  language  about  conditions  that 
must  exist  to  protect  a  designated  use. 
and  may  include  specific  classes  and 
species  of  organisms  that  will  occur  in 
waters  for  a  given  designation  (USEPA 
1990).  The  narrative  criterion 
promulgated  below  by  EPA  includes 
language  about  important  measures  of 
biological  integrity  specific  to  Suisun 
Bay  tidal  marshes.  Specific  reference 
conditions  are  not  included  in  the 
criterion;  however,  it  is  the  intent  of  this 
criterion  to  reflect  conditions  equalling 
the  level  of  protection  existing  in  the 
Suisun  Marsh  in  the  late  1960's  to  early 
1970's.  As  a  result  of  the  recent  drought 
and  continued  high  level  of  freshwater 
diversion  fi-om  the  estuary,  recent 
conditions  have  deteriorated  in  the 
Suisun  Marsh,  as  indicated  by 
decreased  habitat  for  the  Suisun  song 
sparrow  and  replacement  of  tules  with 
Spartina  foliosa. 

In  implementing  this  narrative 
criterion,  the  State  Board  should  take 
care  to  protect  the  specific  classes  and 
species  of  organisms  that  are  vulnerable 
to  increasing  salinity  in  the  Suisun 
Marsh.  Vulnerable  species  include  those 
species  that  are  presently  listed  under 
the  Federal  Endangered  Species  Act, 
including  the  salt-marsh  harvest  mouse 
(Reithrodontomys  raviventris)  and  the 
California  clapper  rail  (Rallus 
longirostris  obsoletus).  Vulnerable 
species  also  include  both  those  rare 
plants  that  are  candidates  for  listing 
under  the  Federal  Endangered  Species 
Act  (including  Mason's  lilaeopsis 
(Lilaeopsis  masonii).  delta  tule  pea 
(Lathyrus  jepsonii).  Suisun  slough 
thistle  (Cirsium  hydrophilum  var. 
hydrophilum),  Suisun  aster  (Aster 
chilensis  var.  lentus).  soft-haired  bird's 
beak  (Cordylantbus  mollis  ssp  mollis)) 
and  dominant  plant  species  such  as  the 
tules  Scirpus  acutus  and  S.  californicus, 
and  the  bulrush  S.  robustus.  Animal 
species  include  Federal  candidate 
species  Suisun  song  sparrow  (Melospiza 
melodia  ma.xillaris).  California  black  rail 
(Laternllus  jamaicensis  coturniculusl. 
tri-colored  blackbird  (Agelaius  tricolor). 
saltmarsh  common  yellowthroat 
(fk^othylpis  trichos  sinuosa),  Suisun 
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ornate  shrew  (Sorex  omatus  sinuosus) 
and  southwestern  pond  turtle  (Clemmys 
marmorata  pallida).  Other  vulnerable 
species  include  river  otter  (Lutra 
canadensis),  beaver  (Castor  canadensis), 
nesting  snowy  egret  (Egretta  thula), 
nesting  black-crowned  night-heron 
(Nycticorax  ncyticorax),  ducklings  of 
breeding  ducks  such  as  mallard  (Anas 
platyrhynchos),  gadwall  (Anas  strepera) 
and  cinnamon  teal  (Anas  cyanoptera). 
marsh  wren  (Cistothorus  paiustris), 
American  bittern  (Botaurus 
lentiginosus),  Virginia  rail  (Rallus 
limicola),  sora  (Porzana  Carolina),  and 
common  moorhen  (Gallinuta 
chloropus). 

EPA  hopes  that  the  measures  taken  to 
implement  the  Estuarine  Habitat  criteria 
will  be  sufficient  to  protect  the  fish  and 
wildlife  designated  uses  targeted  by  this 
narrative  criterion.  Nevertheless,  in  the 
event  that  continuing  substantial 
adverse  impacts  on  the  brackish  marsh 
habitat  become  evident  before  any 
possible  revisions  to  the  State's  numeric 
criteria,  this  narrative  criterion  wrill 
provide  a  basis  for  State  Board  measures 
to  address  those  adverse  impacts. 

D.  Public  Comments 

Public  hearings  on  the  Proposed  Rule 
were  held  in  Fresno,  California  on 
February  23,  1994;  in  Sacramento, 
California  on  February  24. 1994;  in  San 
Francisco,  California  on  February  25. 
1994;  and  in  Los  Angeles.  California  on 
February  28. 1994.  Over  120  people 
spoke  at  these  four  hearings.  The  pubhc 
comment  period  closed  on  March  11. 
1994.  EPA  received  over  225  written 
comments  on  the  Proposed  Rule.** 

Responses  to  the  public  comments 
have  been  prepared  and  are  a  part  of  the 
administrative  record  to  this 
rulemaking.  The  public  may  inspect  this 
administrative  record  at  the  place  and 
time  described  above. 

E.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 


^''The  Bay  Institute  submitted  i<l«ntical  comtnent 
letters  generally  supporting  adoption  of  protective 
standards  in  the  Bay/Delta  fiom  approximately 
1.500  people.  The  total  number  of  comments  stated 
in  the  text  counts  these  ccBiuncnts  as  a  single 
comment. 


economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
envirorunent,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  it  raises  novel  policy 
issues  arising  out  of  the  Federal 
coordination  effort  described  above. 
This  coordination  effort,  which  calls  for 
the  integration  of  several  Federal 
agencies  and  several  different  Federal 
statutes,  is  a  unique  and  precedential 
approach  to  the  implementation  of 
Federal  natural  resources  policy.  As 
such,  this  action  was  submitted  to  OMB 
for  review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

The  following  is  a  summary  of  the 
regulatory  impact  assessment  (RIA)  that 
has  been  prepared  in  compHance  with 
Executive  Order  12866.  The  full  RIA  is 
part  of  the  administrative  record  to  this 
rule,  and  is  available  for  public  review 
as  described  above. 

Executive  Order  12866  requires 
Federal  agencies  to  assess  the  costs  and 
benefits  of  each  significant  regulatory 
action  they  promulgate.  The  RIA 
addresses  two  interrelated  regulatory 
actions.  The  first  is  the  promulgation  by 
EPA  of  water  quality  criteria  for  the 
Bay/Delta  estuary  under  the  CWA.  The 
second  is  the  USFWS  designation  of 
critical  habitat  for  the  Delta  smelt  under 
the  ESA. 

Need  for  Regulation 

The  Bay/Delta  is  the  largest  estueirine 
environment  on  the  west  coast  of  the 
Americas,  encompassing  1,600  square 
miles  and  draining  more  than  40%  of 
the  water  in  California. 

•  The  Bay/Delta  estuary  supports 
more  than  120  species  of  fish  and  is  a 
waterfowl  migration  and  wintering  area 
of  international  significance. 

•  The  estuary  supports  108  known 
species  of  fish,  birds,  mammals,  reptiles, 
amphibians,  invertebrates,  and  plants 
imperiled  by  habitat  loss,  including  25 
species  that  are  listed  or  are  candidates 
for  listing  under  the  Endangered  Species 
Act  (ESA). 


•  The  estuary  is  composed  of 
numerous  habitats  valued  for  their 
recreational,  scientific,  educational, 
aesthetic,  and  ecological  aspects; 
designated  uses  defined  by  the 
California  State  Water  Resources 
Control  Board  include  estuarine  habitat 
coldwater  and  warmwater  habitat,  fish 
migration,  fish  spawning,  ocean 
commercial  and  sport  fishing, 
preservation  of  rare  and  endangered 
species,  shellfish  harvesting,  and 
wildlife  habitat. 

•  Asa  result  of  habitat  change  and 
other  human-induced  impacts,  the 
estuary's  ability  to  support  a  diverse 
ecosystem  with  large  populations  of 
important  commercial,  recreational,  and 
heritage  species  has  declined.  The 
1980's  and  1990's  brought  the  number 
of  indigenous  species  to  extremely  low 
levels.  Declines  in  aquatic  resources 
have  led  to  curtailed  fishing  seasons, 
petitions  for  listing  species  under  the 
ESA,  and  general  concern  about  the 
health  of  tie  estuarine  ecosystem. 

•  The  principal  benefit  expected  to 
result  from  this  rulemaking  is  an 
increase  in  ecosystem  health.  A  healthy 
Bay/Etelta  ecosystem  will  maintain 
aquatic  species  in  populations  of 
sufficient  sizes  to  sustain  recreational 
and  commercial  fisheries,  as  v^ll  as  the 
uniqueness  and  diversity  still  present  in 
the  estuary. 

The  Bay/Delta  estuar>'  is  also  the  hub 
of  California's  two  major  water 
distribution  systems,  the  SWP  operated 
by  California  DWR  and  the  CVP 
operated  by  the  USSR.  Most  of  the  water 
stored  and  transported  by  the  CVP  is 
used  for  agriculture;  the  CVP  also 
supplies  municipal  and  industrial  water 
to  portions  of  the  Central  Valley  arid 
San  Francisco  Bay  Area.  SWP  water  is 
primarily  used  for  municipal  and 
industrial  uses  and  the  production  of 
agricultural  crops.  Development  and 
operation  of  the  water  projects  have 
contributed  to  losses  in  biological 
productivity  in  the  Bay/Delta  estuary  by 
substantially  altering  the  flow  and 
salinity  conditions  to  which  the 
indigenous  organisms  are  adapted. 

The  Bay/Delta  estuary  is  subject  to  the 
water  quality  control  jurisdiction  of  the 
State  Board  and  two  regional  boards. 
Pursuant  to  requirements  of  the  CWA, 
the  State  Board  in  1991  adopted  and 
submitted  to  EPA  the  1991  Bay/Delta 
Plan  containing  water  quality  standards 
for  the  Bay/Delta  estuary.  EPA,  finding 
that  the  1991  plan  did  not  provide  for 
adequate  protection  of  the  designated 
fish  and  wildUfe  uses  of  the  Bay/Delta 
estuary,  disapproved  provisions  of  the 
plan.  In  response  to  State  Board's  failure 
to  revise  the  disapproved  criteria,  EPA 
published  the  proposed  rule  for 


establishing  revised  water  quality 
critbria;  these  EPA  criteria  are  the 
prlmar)'  subject  of  the  RIA. 

Approach 

The  RIA  analyzes  a  final  rule  that 
establishes  four  sets  of  federal  criteria  to 
protect  the  designated  uses  of  the  Bay/ 
Delta  estuary.  The  analysis  focuses  on 
the  two  sets  of  criteria  with  measurable 
water  costs  to  Delta  exporters: 

•  Salinity  criteria  protecting  the 
estuarine  habitat,  and 

•  Fish  migration  criteria  to  protect 
fish  migration  in  the  estuarj'. 

The  other  two  criteria;  salinity  criteria 
to  protect  fish-spawning  habitat  on  the 
lovk-er  San  Joaquin  river  and  narrative 
criteria  to  protect  tidal  wetlands 
surrounding  Suisun  Marsh,  are  noT 
expected  to  result  in  actions  that 
generate  additional  economic  costs. 

The  primary  method  for 
implementing  the  criteria  is  to  increase 
Delta  outflow,  and  the  analysis  focuses 
on  the  effects  of  this  approach.  EPA 
recognizes  that  the  State  of  California 
has  sole  authority  to  reallocate  water 
rights  in  implementing  these  criteria. 
However,  because  the  State  has  not  yet 
developed  a  plan  for  implementation  of 
the  criteria.  EPA  considered  the  water 
supply  and  delivery  impacts  of  the 
criteria  using  the  following  three 
implementation  approaches  that 
reprtisent  the  range  of  options  available 
to  the  State: 

•  Project  Exporters-Only  Approach: 
—Generally  represents 

implementation  of  D-1485.  under 
which  the  SWP  and  CVP  exporters  are 
solely  responsible  for  providing 
sufficient  water  supplies  to  attain  the 
water  quality  criteria. 
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— Because  of  priority  systems  within 
the  SWP  and  CVP,  would  concentrate 
responsibility  for  meeting  the  standards 
on  water  districts  with  junior  water 
rights,  which  also  bear  responsibility  for 
meeting  requirements  associated  with 
the  ESA.  Municipal  and  industrial 
(M&I)  users  are  priority  users  within  the 
SWP  system.  In  the  CVP  priority  system, 
users  of  27%  of  diversions  are 
responsible  for  meeting  100%  of  the 
ESA  requirements  and  water  quality 
standards. 

— Could  result  in  effects  on  San 
Joaquin  Valley  agricultural  water  users, 
primarily  in  western  Fresno  and 
portions  of  Kem  County  and  the  urban 
areas  supplied  by  Metropolitan  Water 
District  of  Southern  California  (MWD) 
and  Santa  Clara  Vallev  Water  District 
(SCVWD). 

•  Sharing  Approach: 

— Would  spread  water  supply  impacts 
to  more  or  potentially  all  of  the  water 
districts  that  divert  water  fi-om  the 
Sacramento  and  San  Joaquin  River 
systems,  including  areas  of  the 
Sacramento  Valley,  eastside  San  Joaquin 
Valley  and  urban  areas  of  San  Francisco 
and  East  Bay. 

— Could  be  based  on  formulas  using 
many  criteria  in  assigning 
responsibility,  such  as  diversions, 
depletions,  damage  caused  by 
diversions,  seniority  and  priority  of 
water  rights,  beneficial  and  reasonable 
use,  and  economics. 

— For  the  analysis,  an  illustrative 
formula  was  used  where  nonproject 
diverters  and  non-exporter  CVP  users 
share  20%  of  responsibility  for  meeting 
flow  requirements  necessary  to  achieve 
compliance  with  the  criteria. 

•  Other  Innovative  Approaches: 


— Could  include  combining  shared 
implementation  responsibility  with  a 
system  of  mitigation  credits,  a  water 
supply  cap,  and  a  fund  or  fee  system  for 
purchasing  water  for  environmental 
uses;  policies  for  promoting  a  water 
market  and/or  a  water  bank  are  crucial. 

Water  Supply  and  Delivery  Impacts 

Short-term  (1995)  and  longer  term 
(2010)  impacts  of  the  Project  Exporters- 
Only  and  Sharing  Approaches  were 
analyzed  through  comparison  with 
baseline  conditions  consisting  of  current 
conditions  that  exist  in  the  absence  of 
the  criteria,  estimated  for  a  range  of 
hydrological  conditions  represented  in 
the  71 -year  hydrologic  record  for  the 
Delta.  Water  supply  costs  are  commonly 
reported  using  two  conventions:  the 
average  of  71  years  and  the  "critical 
period",  which  represents  conditions 
experienced  in  the  drought  period  of  the 
1930s. 

The  analysis  estimated  the 
incremental  (i.e.  new)  water  supply  and 
delivery  impacts  of  the  criteria  over 
those  associated  with  D-1485  and  the . 
recent  (1992-1994)  winter-run  salmon 
requirements.'' These  impacts  reflect  the 
effects  of  a  package  of  federal  actions 
under  several  laws  designed  to 
comprehensively  protect  the  Bay/Delta 
ecosystem.  The  entire  package  of  actions 
and  requirements  have  been  extensively 
coordinated  to  achieve  significant 
improvements  in  the  Bay/Delta 
ecosystem. 

Both  the  incremental  water  supply 
impacts,  as  well  as  the  recent 
Endangered  Species  Act  impacts  can  be 
illustrated  in  the  following  table: 

BILUNG  CODE  «M0-50-^ 
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Water  delivery  impacts  are  the 
changes  in  water  volumes  available  to 
different  users  and  depend  on  seniority 
of  water  rights  and  priority  systems 
within  affected  water  delivery  systems, 
such  as  the  SWP  and  the  CVP. 

Tlie  State's  implementation  plan  will 
substantially  affect  the  magnitude  and 
distribution  of  the  costs  of  regulatory 
actions.  In  the  agricultural  sector, 
economic  welfare  costs  would  consist 
primarily  of  changes  in  producers' 
surplus  (net  operating  revenues 
accruing  to  farmers).  In  the  urban  sector, 
ecomomic  welfare  costs  would  take  the 
form  of  consumers'  surplus  losses  to  the 
residential  sector  resulting  from 
developing  higher  cost  replacement 
supplies  and  consumer  (jjpsts  of  water 
supply  shortages.  The  following  are  key 
results  of  the  cost  analysis: 

•  Water  transfers  can  greatly  reduce 
impacts  on  affected  agricultural  and 
urban  areas.  Water  transfers  to  urban 
areas  through  waterbank  programs  are 
conunon  and  considered  likely  in  the 
short-run.  Although,  increased 
agriculture-to-agriculture  water  transfers 
are  not  expected  in  the  short-run,  they 
can  theoretically  decrease  impacts 
considerably. 

•  Urban  project  contractors  water 
supplies  would  not  be  affected  in  most 
years,  even  without  sharing. 

— IMWD's  supplies  are  affected  in 
11%  of  years.  SCVWD  supphes  are 
affected  in  25%  of  years. 

•  With  water  transfers  available  in 
dry  years,  the  cost  associated  with  the 
regulations  is  estimated  to  be  S4.3 
million  on  average  and  Si  5.8  miUion 
during  dry  water  years  for  the  Project- 
Exporters  Only  scenario.  Without  water 
transfers  or  waterbanks,  costs  increase 
significantly;  the  combined  cost  of  water 
shortages  and  replacement  water 
supplies  to  project  users  is  estimated  to 
be  $28.3  milhon  on  average  years  and 
S165.3  million  during  dry  years. 

•  Agricultural  impacts  would  be 
small  relative  to  agricultural  value  in 
the  Central  Valley  but  would  be 
concentrated  in  agricultural  areas  with 
low-seniority  water  rights  in  portions  of 
Fresno  and  Kern  counties. 

— Under  the  Project-Exporters  Only 
scenario  and  assuming  no  increase  in 
water  transfers,  economic  welfare  losses 
to  ag^cullure  are  estimated  to  average 
S27  million  annually,  weighted  over  all 
hydrological  conditions.  However, 
impacts  in  the  driest  10%  of  years 
account  for  economic  costs  of  $43 
million. 

— If  the  State's  implementation  plan  is 
based  solely  on  seniority  of  water  rights 
and  existing  contractual  arrangements. 


impacts  will  be  concentrated  in 
geographic  subareas  of  Fresno  and  Kern 
counties.  Cumulative  impacts  are  an 
important  consideration  in  these  areas — 
the  impacts  of  environmental 
requirements  associated  with  the  ESA 
and  the  CVPIA  are  already  concentrated 
in  these  subareas.  However,  the  State's 
implementation  plan  may  be  based  on 
many  criteria,  including  economics. 

•  The  Sharing  Approach  would  have 
an  important  cost-reducing  effect, 
especially  in  dry  years  if  transfers  are 
limited,  in  comparison  with  the  Project 
Exporters-Only  Approach. 

— Economic  welfare  costs  to 
agriculture  would  be  reduced  by  sharing 
the  responsibility  of  environmental 
requirements  with  all  diverters.  Overall, 
economic  welfare  losses  would  be 
reduced  by  approximately  SO. 5  million 
for  average  years  and  more  than  S5.5 
million  in  dry  years. 

— A  net  gain  in  economic  welfare  to 
urban  areas  would  also  result  from 
sharing.  Overall  economic  losses  would 
be  reduced  by  approximately  S10.5 
million  in  average  years  and  $54.0 
million  in  dry  years  when  transfers  are 
limited. 

•  Over  the  long  term,  costs  are  not 
estimated  to  ^bstantially  increase,  even 
with  increasing  demand  resulting  from 
population  growth  and  decreased 
groundwater  availability. 

A  summary'  of  these  costs  is  shown 
below  in  RIA  Table  2. 

RIA  Table  2.— Summary  of 
Economic  Welfare  Costs 

(In  milkons  of  doUars) 


Aver- 

age 

Dry 

pected 

Years 

value 

Agriculture; ' 

•  No  increase  in  water 

transfers 

28 

43 

•  Sharing/no  increase  in 

transfers 

27 

37 

•  Increased  transfers  .... 

1Cy-18 

na 

Urban:  2 

•  Dry  year  transfer 

4 

16 

•  No  dry  year  transfer  .. 

28 

165 

•  Sharing/no  dry  year 

transfer 

18 

111 

Note:  Total  impacts  are  less  than  the  sum  of 
agricultural  and  urban  impacts  in  the  case  of 
agricufturaMo-urban  transfers.  In  cases  in 
which  there  are  no  agricutturaJ-to-urban  trans- 
fer, total  impacts  equal  the  sum  of  agricuttural 
arxl  urban  impacts. 

'  Transfers  are  from  agriculture  to  agri- 
culture. 

2  Transfers  are  from  agriculture  to  urt}an 
users. 


Benefits 

Important  benefits  of  the  water  quality 
regulations  include  the  following: 

•  Biological  productivity  and  health 
for  many  estuarine  species  are  expected 
to  increase. 

•  The  decline  of  species  is  expected 
to  be  reversed  and  the  existence  of 
species  unique  to  the  Bay/Delta,  such  as 
Delta  smeh,  winter-run  chinook  salmon, 
longfin  smelt,  and  Sacramento  splittail, 
will  be  protected. 

•  Populations  of  a  variety  of  estuarine 
species  are  expected  to  increase; 
although  the  extent  of  the  population 
increases  has  not  been  detern:;npd  for 
all  species,  the  increases  are  anticipated 
to  benefit  the  recreational  and 
commercial  fisheries. 

•  Costs  associated  with  further 
declines  in  the  estuary  will  be  avoided. 
The  most  important  avoided  cost  is 
associated  with  further  declines  in  the 
recreational  and  commercial  fisheries 
industry  including  further  closures 
affecting  the  200  million  dollar 
industry,  with  possible  future  actions 
needed  to  protect  species  from 
extinction.  Other  avoided  costs  include 
government  costs  associated  with  crop 
deficiency  payments:  agricultural 
drainage  costs;  and  costs  associated 
with  potential  reductions  in  property 
values. 

The  ecological  benefits  of  improved 
Bay/Delta  estuary  conditions  are 
expected  to  generate  approximately  S2- 
21  million  annually  in  net  economic 
benefits  to  commercial  and  recreational 
fisheries  and  have  associated 
employment  gains  of  an  estimated  145- 
1.585  full-time  equivalent  jobs  annually. 
The  federal  package  of  actions  to  protect 
the  estuary,  of  which  EPA's  criteria  are 
a  part,  will  also  produce  the  benefit  of 
increased  certainty  regarding  water 
supplies  from  the  delta;  this  allows  for 
more  informed  water  management 
planning  and  investments. 

Conclusions 

The  following  general  conclusions 
can  be  drawn  regarding  the  results  of 
die  RIA: 

•  Although  urban  water  supplies  are 
are  not  affected  in  most  years,  however, 
minimizing  urban  costs  largely  depend 
on  the  availability  of  water  through 
transfers  and  a  drought  water  bank. 

•  Under  the  Project-Exporters  Onlv 
approach  to  implementation  (i.e..  status- 
quo),  agricultural  impacts  are 
concentrated  only  in  certain  areas  of 
Fresno  and  Kern  Counties.  This 
concentration  of  impacts  is  magnified 
by  these  areas  bearing  the  responsibility 
for  Endangered  Species  requirements. 
This  concentration  of  impacts  is  the 
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result  of  historic  water  rights 
arrangements  and  may  be  attenuated 
through  the  water  rights  phase. 

•  BeneBts  of  ecosystem  protection, 
which  could  not  be  estimated  in  the 
analysis,  are  expected  to  substantially 
exceed  the  use  benefits  to  commercial 
and  recreational  fisheries.  These  nonuse 
or  intrinsic  values,  which  include 
benefits  to  the  public  for  improved 
ecosystem  health  and  for  avoiding  the 
extinction  of  species  and  closures  of 
fisheries,  are  difficult  to  estimate 
arcurately  because  they  are 
norunarginal. 

•  Substantial  reductions  in  economic 
rosts — for  the  same  level  of  benefits — 
resulted  from  the  sharing  scenario 
analysis,  particularly  when  transfers  are 
limited.  For  urban  areas,  the  economic 
benefits  of  dry  year  transfers  are  large, 
even  when  compared  to  the  benefits  of 
sharing. 

•  Although  a  fully  developed  water 
market  is  not  likely,  it  could 
theoretically  reduce  economic  costs  to 
very  low  levels.  Innovative 
implementation  plans  (purchase  funds, 
fees,  tradeable  responsibility)  that  take 
advantage  of  these  potential  efficiencies 
may  be  the  most  cost-effective  solution. 

Given  both  the  monetary  estimates 
and  the  information  on  ecological 
benefits  that  is  not  calculated  in 
monetary  terms,  EPA  believes  that  the 
benefits  are  commensurate  with  the 
costs.  Cost-effective  implementation  of 
the  criteria  will  result  in  a  healthy 
ecosystem  and  fisheries  resources 
coexisting  with  a  strong  agricultural 
sector. 

F.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  (RFA)  EPA 
generally  is  required  to  conduct  a  final 
regulatory  flexibility  analysis  (FRFA) 
describing  the  impact  of  the  regulatory 
action  on  small  entities  as  part  of  a  final 
rulemaking.  However,  under  section 
605(b)  of  the  RFA.  if  EPA  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  EPA  is  not 
required  to  prepare  a  FRFA.  Although 
EPA  is  providing  the  certification  here, 
it  is  nevertheless  including  a  discussion 
for  public  information  of  possible  effects 
to  small  entities  that  could  result  from 
State  Board  implementation  of  today's 
rule. 

Today's  rule  establishes  ambient 
water  quality  criteria  that  are  unique  in 
that  implementation  of  these  criteria  is 
solely  dependent  upon  actions  by 
agencies  other  than  EPA.  Until  actions 
are  taken  to  implement  today's  criteria 
(or  equally  protective  state  criteria 
meeting  the  requirements  of  the  CWA), 


there  will  be  no  economic  effect  of  this 
rule  on  any  entities — large  or  small.  For 
that  reason,  and  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act, 
5  U.S.C.  605(b).  I  hereby  certify  that  this 
rule  itself  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Discussion 

Although  EPA  is  certifying  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  therefore 
is  not  required  to  prepare  a  FRFA,  it  is 
nevertheless  presenting  this  discussion 
to  inform  the  public  of  possible 
economic  effects  of  state 
implementation  of  the  criteria 
promulgated  today  on  small  entities.  By 
so  doing,  EPA  intends  to  inform  the 
public  about  how  such  entities  might  be 
affected  by  the  State's  implementation. 
The  focus  of  the  discussion  is  on  small 
farms,  and  our  analysis  shows  that  there 
will  be  no  significcmt  economic  effect  on 
a  substantial  number  of  them. 
Additionally,  as  described  elsewhere  in 
the  RIA,  impacts  on  the  urban  sector, 
while  speculative,  are  expected  to  be 
limited.  Accordingly,  EPA  believes 
there  will  be  no  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  a  result  of  the  State's 
implementation  of  these  criteria. 

This  discussion  first  provides  a 
profile  of  snjpll  entities — in  this  case 
small  farms — to  determine  whether  or 
not  they  will  be  affected  by  State  Board 
actions  designed  to  attain  the  criteria  set 
forth  in  this  rulemaking.  EPA 
investigated  information  by  geographic 
area  using  the  U.S.  Small  Business 
Administration's  definition.  Information 
used  includes  acreage  and  gross  value 
per  acre. 

Small  entities  that  may  be  primarily 
affected  by  the  State's  implementation 
of  EPA's  rule  are  small  farms  (as 
discussed  in  the  RIA,  the  primary 
economic  impacts  of  implementation  of 
these  criteria  are  expected  to  fall  on  the 
agriciiltural  sector;  impacts  on  the  urban 
sector  are  expected  to  be  limited).  Small 
farms  are  defined  by  the  U.S.  Small 
Business  Administration  as  farms  with 
annual  sales  of  less  than  S500.000. 
Small  farms  account  for  93%  of  all 
farms  and  53%  of  all  cropland 
(including  unharvested  pastureland)  in 
California.  The  remaining  7%  of 
California  farms,  which  have  annual 
sales  of  more  than  $500,000,  account  for 
74%  of  the  value  of  farm  products  sold 
(Jolly  1993).  Unfortunately,  no  sur\'ey 
information  is  available  by 
subgeographic  area  and  value  per 
operator  to  assist  in  determining 
whether  or  not  State  Board  action 


implementing  this  rulemaking  could 
affect  small  farms.  As  discussed  in  the 
RIA,  impacts  may  be  concentrated  in  the 
subgeographic  areas  of  the  San  Joaquin 
Valley — particularly  the  westside  of 
Fresno  County,  including  Westlands 
Water  District  and  Kern  County.  This 
analysis  uses  the  worst  case  scenarios 
from  the  RIA  in  assuming  concentrated 
and,  possibly,  not  insignificant  impacts 
in  these  areas.  These  assumptions 
include:  no  increase  in  water  transfers 
and  the  most  status-quo  implementation 
plan  selected  by  the  State  of  California 
As  discussed  in  the  RIA,  innovative 
implementation  plans  could  reduce  all 
agricultural  impacts. 

Due  to  the  lack  of  survey  information 
two  commonly  reported  measures — 
gross  value  per  acre  and  acreage  per 
farm — were  use4to  develop  an 
indication  of  whether  or  not  these 
subgeographic  areas  contain  small 
farms,  by  the  SBA  definition.  The  first 
commonly  reported  indicator  of  farm 
size  is  acreage. 

EPA  used  two  measures  of  farm  size 
by  acreage  in  the  San  Joaquin  Valley, 
derived  from  the  1987  Census  of 
Agriculture.  The  first  measure,  average 
farmland  per  operator,  includes  the 
average  amounts  of  cropland;  rangeland. 
wooded  lands;  and  lands  in  buildings, 
roads,  and  ponds  managed  by  each  farm 
operator  in  the  San  Joaquin  Valley.  The 
average  amount  of  farmland  per 
operator  in  the  San  Joaquin  Valley  is 
341  acres,  varying  from  266  acres  in 
non-westside  areas  to  1,834  acres  in  the 
Westlands  Water  District.  The  second 
measure  of  farm  size,  irrigated  land  per 
operator,  includes  the  average  amount 
of  cropland,  excluding  rangelands  and 
wooded  lands,  managed  by  each  farm 
operator.  The  average  amount  of 
irrigated  land  per  operator  in  the  San 
Joaquin  Valley  is  165  acres,  ranging 
from  114  acres  in  non-westside  areas  to 
1,113  acres  in  the  Westlands  Water 
District.  These  data  suggest  that  some 
agricultural  districts  contain  very  few 
small  farms,  while  others  are  largely 
composed  of  smaller  farms. 

These  measures  of  farm  size  may  be 
distorted  by  characteristics  of  the  data 
compiled  in  the  1987  Census  of 
Agriculture.  Because  of  the  way  farm 
operators  are  defined  and  counted 
within  the  censu^  the  number  of  truly 
separate  farm  operations  within  the  San 
Joaquin  Valley  may  be  lower  than  the 
census  reports.  Thus,  the  amount  of 
farmland  and  irrigated  land  per  separate 
farm  operation  is  probably  higher  than 
reported.  Additionally,  farming  is  not 
the  principal  occupation  for  many  farm 
operators.  In  the  San  Joaquin  Valley 
44%  of  the  operators  included  in  the 
census  reported  that  farming  was  not 


tnoiij  principal  occupation  (Archibald 
1990).  These  operations,  which  could 
include  hobby  farms,  are  probably  much 
smaller  than  commercial  operations. 
Therefore,  the  average  size  of 
commercial  operations  is  likely  much 
larger  than  reported.  These  data 
limitations  make  it  difficult  to  assess  the 
true  proportion  of  the  farm  industry 
represented  by  small  commercial  farms. 

The  other  measure  used  to  develop  an 
indication  of  whether  or  not  small  farms 
are  affected  is  average  gross  revenue  per 
acre.  This  information  was  obtained 
from  the  USBR  and  the  same  data  is 
used  in  the  RIA.  As  discussed 
previously,  the  areas  where  impacts 
may  be  concentrated  are  primarily  the 
westside  of  the  San  Joaquin  Valley, 
especially  Westlahds  Water  District  and 
Kern  County.  Values  of  $1100-52300  an 
acre  are  indicated  by  this  data.  These 
estimates  are  further  confirmed  by  the 
average  value  of  $1413  an  acre  found  in 
a  recent  University  of  California  report 
(Carter  1992.)  Thus  using  the  range  of 
values  for  gross  revenue  per  acre  and 
the  more  conservative  definition  of 
irrigated  land  per  acre  for  the  Westside. 
farms  average  approximately  $600,000 
-$1,120,000.  This  does  not  meet  the 
SBA  definition.  In  addition,  average 
farm  size  in  the  Westlands  Water 
District  is  much  larger,  leading  to 
average  estimates  over  $1  million  per 
operator.  In  Kern  County,  however, 
gross  revenue  per  acre  averages  $1863 
and  therefore  to  meet  the  SBA  definition 
a  farm  would  have  to  be  unusually 
small  (under  270  acres.)  These  estimates 
indicate  that  a  substantial  number  of 
small  entities  would  not  be  substantially 
affected. 

The  farms  in  the  CVP  area  (westside 
Fresno  County)  are  subject  to  the  U.S. 
Department  of  Interior  960-acre 
limitation  on  farm  size  for  the  receipt  of 
subsidized  water.  Although  the  degree 
of  compliance  with  this  limitation  is  in 
question,  a  recent  legal  settlement  by 
the  U.S.  Department  of  Interior  will 
increase  the  enforcement  of  this  acreage 
limitation.  Using  the  measures  of 
average  gross  revenue  per  acre,  farms 
that  approach  the  acreage  limitation  are 
not  considered  small  farms  using  the 
SBA  definition. 

Type  of  small  farm  by  crop  type  was 
also  investigated  to  provide  another 
indication  of  farms  potentially  affected 
by  State  Board  action.  As  discussed  in 
the  RLA,  State  Board  action  consistent 
with  this  rulemaking  would  likely  result 
primarily  in  field  and  forage  crop 
displacement.  In  1987,  small  farms 
produced  40%  of  all  irrigated  hay  and 
field  crops  harvested  and  30%  of  all 
nonfeedlot  cattle  sales  in  the  state  (U.S. 
Dept.  of  Commerce  1989). 


Approximately  80%  of  the  irrigated  hay 
and  field  crops  and  50%  of  nonfeedlot 
cattle  are  raised  in  the  Sacramento 
Valley  and  San  Joaquin  Valley  counties 
(U.S.  Dept.  of  Commerce  1989).  Such 
cattle  production  is  the  principal  use  of 
irrigated  pasture  in  California.  These 
percentages  are  substantially  lower  than 
the  overall  percentage  of  cropland  in 
small  farms.  In  other  words,  large  farms 
(i.e.,  farms  with  annual  sales  exceeding 
$500,000)  account  for  a  disproportionate 
share  of  the  production  of  the  crops  and 
livestock  that  might  be  displaced  by  the 
projected  water  supply  reductions. 

While  these  measures  indicate  that 
the  State's  implementation  of  the 
criteria  in  this  rule  will  not  affect  a 
substantial  number  of  small  farms,  given 
that  the  measure  was  developed  from 
averages,  there  will  exist  in  every 
irrigation  district  some  small  farms. 
Westlands  Water  District  reports  that 
125  farms  are  320  acres  or  less  (a  320 
acre  farm  grossing  $1400-$! 500  an  acre 
would  meet  the  SBA  definition  of  a 
small  farm.)  Thus,  without  survey 
information,  we  cannot  completely 
conclude  that  all  small  farms  would  not 
be  affected  by  State  Board  action. 

The  RIA  conducted  for  this 
rulemaking  indicates  that  if  previous 
implementation  procedures  are 
followed,  impacts  may  be  concentrated 
in  geographic  subareas.  The  State  does 
have  implementation  flexibility  to 
spread  the  impacts  to  a  greater 
geographic  area.  This  would  have  two 
offsetting  impacts  in  relationship  to 
farm  size.  First,  the  impacts  overall  will 
be  decreased  so  that  impacts  would  be 
less  concentrated  in  subregions, 
possibly  to  insignificant  levels.  Second, 
however,  in  spreading  the  impacts  more 
broadly,  the  State  will  be  spreading  it  to 
areas  with  small  farms. 

Within  irrigation  districts  with  project 
water,  junior  water  rights  and  little 
access  to  groundwater,  even  the  State 
may  have  little  implementation 
authority  to  assess  or  minimize  impacts 
by  farm  size.  A  Stanford  University 
study  explains: 

Most  farmers  receive  their  water  from 
a  local  district  (generally  an  irrigation, 
water,  or  water  storage  district)  or  from 
a  mutual  water  company  *   •   •  local 
districts  have  considerable  discretion 
over  the  acquisition,  allocation  and 
pricing  of  water.  The  nature  and  limits 
of  the  discretion,  however,  vary  among 
districts  depending  on  the  laws  under 
which  the  district  was  formed,  any 
special  legislation  unique  to  a  district, 
and  a  district's  local  rules  and 
regulations.  (Center  for  Economic  Policy 
Research  1992.) 


G.  Enhancing  the  Intergovernmental 
Partnership  Under  Executive  Order 
12875 

In  compliance  with  Executive  Order 
12875.  58  FR  58093  (October  28.  1993). 
we  have  involved  state,  local,  and  tribal 
governments  in  the  development  of  this 
rule.  In  addition  to  the  substantial 
participation  by  state  and  local 
governments  and  local  agricultural  and 
municipal  water  districts  in  the  public 
commenting  process,  several  activities 
have  been  carried  out  since  the 
publication  of  the  Proposed  Rule.  These 
include: 

(1)  The  State  of  California  and  the 
Federal  government  (represented  by  the 
EPA.  the  Department  of  the  Interior,  and 
the  Department  of  Commerce)  have 
negotiated  and  this  past  summer  signed 
a  Framework  Agreement  laying  out  the 
institutional  processes  and  mechanisms 
to  be  used  to  coordinate  state  and 
Federal  activities  affecting  water  quality 
and  water  development  in  the  Bay/ 
Delta.  The  Framework  Agreement 
specifically  included  (a)  a  process  for 
Federal  and  state  adoption  of  water 
quality  standards  meeting  the 
requirements  of  state  and  Federal  law, 
(b)  a  structure  and  process  for  technical 
coordination  of  ihe  state  and  Federal 
regulatory  activities  affecting  operation 
of  the  state  and  Federal  water  projects 
in  the  Bay/Delta  (the  SWP  and  the  CVT), 
and  (c)  a  process  for  developing  a 
Federal-state  partnership  for  long  tenn 
planning  for  water  resources  in 
Cahfomia.  Many  of  the  steps  envisioned 
in  the  Framework  Agreement  have 
already  been  accomplished.  The 
Framework  Agreement  explicitly  called 
for  the  final  Federal  promulgation  of  a 
water  quality  rule,  which  is  being 
accomplished  in  this  rulemaking. 

(2)  EPA  has  held  a  number  of 
workshops  with  representatives  of  the 
municipal  and  agricultural  water 
districts  to  discuss  the  Proposed  Rule 
and  the  accompanying  draft  economic 
analysis.  Further,  EPA  has  participated 
in  additional  workshops  sponsored  by 
the  California  Urban  Water  Agencies 
(CUWA)  to  discuss  CUWA's  scientific 
comments  on  the  Proposed  Rule. 

(3)  As  envisioned  by  the  Framework 
Agreement,  the  State  Board  has  held  a 
series  of  workshops  to  assist  in 
developing  revised  State  water  quality 
standards  meeting  the  requirements  of 
the  CWA.  EPA  has  participated  in  these 
workshops  and,  in  accordance  with  the 
State  Board's  processes,  has  presented 
the  State  Board  options  for  possible 
standards  that  would  meet  the 
requirements  of  the  CWA. 

(4)  EPA  has  worked  closely  with  the 
California  DWR  to  ascertain  the 
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probable  water  supply  impacts  of  its 
Proposed  Rule,  and  has  continued  to 
work  with  California  DWR  to  explore 
mechanisms  for  reducing  water  supply 
impacts  of  protective  standards.  As 
explained  in  the  Preamble  to  the  final 
rule,  many  of  these  mechanisms  have 
been  incorporated  into  EPA's  final  rule. 

(5)  EPA  has  worked  closely  with 
representatives  of  a  coalition  of  CUVVA 
and  of  agricultural  water  agencies  to 
consider  alternative  standards  and 
measures  that  would  meet  the 
requirements  of  the  CWA. 

(6)  EPA  has  continued  to  meet  with 
the  State  Board  and  other  State  officials, 
both  at  the  staff  and  policy  levels,  to 
discuss  ways  to  attain  protection  of  the 
Bay/Delta  resources  in  a  way  that  meets 
the  requirements  of  the  CWA  and  is 
consistent  with  the  State's  roles  in  water 
quality  and  water  development 
planning. 

H.  Paperwork  Reduction  Act 

This  rule  places  no  information 
collection  activities  on  the  State  of 
CaKfomia  and,  therefore,  no  information 
collection  request  (ICR)  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  in 
compliance  with  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
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Dated:  D«'(eniber  14.  1994. 
Carol  M.  Browner. 
Administrator. 

40  CFR  part  131  is  amended  as 
follows: 

PART  131— [AMENDED] 

1.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  ct  s(H). 

2.  Section  131.37  is  added  to  read  as 
follows: 


§131.37    California. 

(a)  Additional  criteria.  The  following 
criteria  are  applicable  to  waters 
specified  in  the  Water  Quality  Control 
Plan  for  Salinity  for  the  San  Francisco 
Bay/Sacramento-San  Joaquin  Delta 
Estuary,  adopted  by  the  California  State 
Water  Resources  Control  Board  in  State 
Board  Resolution  No.  91-34  on  May  1. 
1991: 

(1)  Estuarine  habitat  criteria,  (ij 
General  rule.  (A)  Salinity  (measured  at 
the  surface)  shall  not  exceed  2640 
micromhos/centimeter  specific 
conductance  at  25  "C  (measured  as  a  14- 
day  moving  average)  at  the  Confluence 
of  the  Sacramento  and  San  Joaquin 
Rivers  throughout  the  period  each  year 
from  February  1  through  June  30.  and 
shall  not  exceed  2640  micromhos/ 
centimeter  specific  conductance  at  25  °C 
(measured  as  a  14-day  moving  a\>^rage) 
at  the  specific  locations  noted  in  Table 
1  near  Roe  Island  and  Chipps  Island  for 
the  number  of  days  each  month  in  the 
February  1  to  June  30  period  computed 
by  reference  to  the  following  formula: 

Numl)er  of  days  required  in  Month  X  = 
Total  number  of  davs  in  Month  X  * 
(l-l/(l+e»') 

where  K  =  A  +  (B*natural  logarithm  of 
the  previous  month's  8-River 
Index); 

A  and  B  are  determined  by  reference  to 
Table  1  for  the  Roe  Island  and 
Chipps  Island  locations: 

X  is  the  calendar  month  in  the  Februarv 
1  to  June  30  period: 

and  e  is  the  base  of  the  natural  (or 
Napierian)  logarithm. 

Where  the  number  of  days  computed  in 
this  equation  in  paragraph  (a)(l)(i)(A)  of 
this  section  shall  be  rounded  to  the 
nearest  whole  number  of  days.  When 
the  previous  month's  8-River  Index  is 
less  than  500,000  acre-feet,  the  number 
of  days  required  for  the  current  month 
shall  be  zero. 


able  1 


Constants  applicable  to  each  of  the  monthly  equations  to  determine  monthly  requirements  described. 


Month  X 


Feb 

Mar 

Apr 

May 

Jun« 


Chipps  Island 


105.16 
-47.17 
-94.93 
-81.00 


♦15.943 
+6.441 

+13.662 
+9.961 


Roe  Island  (if  triggered) 


-14.36 
-  20.79 
-28.73 
-54.22 
-92.584 


B 


+2.068 
+2.741 
+3783 
+6.571 
+  10.699 


'  Coefficients  (or  A  and  B  are  not  provided  at  Chipps  Island  (or  February,  because  the  2640  micromhos'cm  specific  conductance  criteria  must 
be  maintained  at  Chipps  Island  throughout  February  under  all  historical  8-River  Index  values  (or  January. 


(B 


The  Roe  Island  criteria  apply  at 


the  fialinity  measuring  station 


JMI 


maintained  by  the  U.S.  Bureau  of 
R^lmnaticHi  at  Port  Chicago  (km  64). 


The  Chipps  Island  criteria  apply  at  the 
Mallard  .Slough  Monitoring  Site,  Station 
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JMI 
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D-IO  (RKI  RSAC-075)  maintained  by 
the  California  Department  of  Water 
Resources.  The  Confluence  criteria 
apply  at  the  Collinsville  Continuous 
Monitoring  Station  C-2  (RKI  RSAC-081) 
maintained  by  the  California 
Department  of  Water  Resources. 

(ii)  Exception.  The  criteria  at  Roe 
Island  shall  be  required  for  any  given 
month  only  if  the  14-day  moving 
average  salinity  at  Roe  Island  falls  below 
2640  micromhos/centimeter  specific 
conductance  on  any  of  the  last  14  days 
of  the  previous  month. 

(2)  Fish  migration  criteria,  (i)  General 
rule. 

(A)  Sacramento  River.  Measured  Fish 
Migration  criteria  values  for  the 
Sacramento  River  shall  be  at  least  the 
following: 

At  temperatures  less  than  below  Bl'F: 

SRFMC  =  1.35 
At  temperatures  between  61  "F  and  72 

"F:  SRFMC  =  6.96-.092  * 

Fahrenheit  temperature 
At  temperatures  greater  than  72  °F: 

SRFMC  =  0.34 
where  SRFMC  is  the  Sacramento  River 
Fish  Migration  criteria  value. 
Temperature  shall  be  the  water 
temperature  at  release  of  tagged  salmon 
smolts  into  the  Sacramento  River  at 
Miller  Park. 

(B)  San  Joaquin  River  Measured  Fish 
Migration  criteria  values  on  the  San 
Joaquin  River  shall  be  at  least  the 
following: 

For  years  in  which  the  SJVlndex  is  > 

2.5:  SJFMC  =  (-0.012)  + 

0.184*SIVIndex 
In  other  years:  SJFMC  =  0.205  + 

0.0975*  SJVlndex 
where  SJFMC  is  the  San  Joaquin  River 
Fish  Migration  criteria  value,  and 
SJVlndex  is  the  San  Joaquin  Valley 
Index  in  million  acre  feet  (MAF) 

(ii)  Computing  fish  migration  criteria 
values  for  Sacramento  River.  In  order  to 
assess  fish  migration  criteria  values  for 
the  Sacramento  River,  tagged  fall-run 
salmon  smolts  will  be  released  into  the 
Sacramento  River  at  Miller  Park  and 
captured  at  Chipps  Island,  or 
alternatively  released  at  Miller  Park  and 
Port  Chicago  and  recovered  from  the 
ocean  fishery,  using  the  methodology 
described  in  this  paragraph  (a)(2)(ii).  An 
alternative  methodology  for  computing 
Hsh  migration  criteria  values  can  be 
used  so  long  as  the  revised  methodology 
is  calibrated  with  the  methodology 
described  in  this  paragraph  (a)(2)(ii)  so 
as  to  maintain  the  validity  of  the  relative 
index  values.  Sufficient  releases  shall  be 
made  each  year  to  provide  a  statistically 
reliable  verification  of  compliance  with 
the  criteria.  These  criteria  will  be 
considered  attained  when  the  sum  of 


the  differences  between  the  measured 
experimental  value  and  the  stated 
criteria  value  (i.e..  measured  value 
minus  stated  value)  for  each 
experimental  release  conducted  over  a 
three  year  period  (the  current  year  and 
the  previous  two  years)  shall  be  greater 
than  or  equal  to  zero.  Fish  for  release  are 
to  be  tagged  at  the  hatchery  with  coded- 
wire  tags,  and  fin  clipped. 
Approximately  50.000  to  100,000  fish  of 
smolt  size  (size  greater  than  75  mm)  are 
released  for  each  survival  index 
estimate,  depending  on  expected 
mortality.  As  a  control  for  the  ocean 
recovery  survival  index,  one  or  two 
groups  per  season  are  released  at 
Beneda  or  Pt.  Chicago.  From  each 
upstream  release  of  tagged  fish,  fish  are 
to  be  caught  over  a  period  of  one  to  two 
weeks  at  Chipps  Island.  Daylight 
sampling  at  Chipps  Island  with  a  9.1  by 
7.9  m.  3.2  mm  cod  end.  midwater  trawl 
is  begun  2  to  3  days  after  release.  When 
the  first  fish  is  caught,  full-time  trawling 
7  days  a  week  should  begin.  Each  day's 
trawling  consists  of  ten  20  minute  tows 
generally  made  against  the  current,  and 
distributed  equally  across  the  channel. 

(A)  The  Chipps  Island  smolt  sur\'ival 
index  is  calculated  as: 
SSI=R+MT(0.007692) 

where  R=number  of  recaptures  of  tagged 

fish 
M=number  of  marked  (tagged)  fish 

released 
T=proportion  of  time  sampled  vs  total 

time  tagged  fish  were  passing  the 

site  (i.e.  time  between  first  and  last 

tagged  fish  recovery) 
Where  the  value  0.007692  is  the 
proportion  of  the  channel  width  fished 
by  the  trawl,  and  is  calculated  as  trawl 
width/channel  width. 

(B)  Recoveries  of  tagged  fish  from  the 
ocean  salmon  fishery'  two  to  foiu-  years 
after  release  are  also  used  to  calculate  a 
survival  index  for  each  release.  Smolt 
survival  indices  from  ocean  recoveries 
are  calculated  as: 
OSI=R,/M,-^R2/M2 

where  Ri=number  of  tagged  adults 

recovered  from  the  upstream  release 

M|=number  released  upstream 

R2=number  of  tagged  adults  recovered 
from  the  Port  Chicago  release 

M2=number  released  at  Port  Chicago 

(1)  The  number  of  tagged  adults 
recovered  from  the  ocean  fishery  is 
provided  by  the  Pacific  States  Marine 
Fisheries  Commission,  which  maintains 
a  port  samphng  program. 

(2)  [Reserved] 

(iii)  Computing  fish  migration  criteria 
values  for  San  Joaquin  River  In  order  to 
assess  annual  fish  migration  criteria 
values  for  the  San  Joaquin  River,  tagged 


salmon  smolts  will  be  released  into  the 
San  Joaquin  River  at  Mossdale  and 
captured  at  Chipps  Island,  or 
alternatively  released  at  Mossdale  and 
Port  Chicago  and  recovered  from  the 
ocean  fishery,  using  the  methodology 
described  in  paragraph  (a)(2)(iii).  An 
alternative  methodology  for  computing 
fish  migration  criteria  values  can  be 
used  so  long  as  the  revised  methodology 
is  calibrated  with  the  methodology 
described  below  so  as  to  maintain  the 
validity  of  the  relative  index  values. 
Sufficient  releases  shall  be  made  each 
year  to  provide  a  statistically  reliable 
estimate  of  the  SJFMC  for  the  year. 
These  criteria  will  be  considered 
attained  when  the  sum  of  the 
differences  between  the  measured 
experimental  value  and  the  stated 
criteria  value  (i.e..  measured  value 
minus  stated  value)  for  each 
experimental  release  conducted  over  a 
three  year  period  (the  current  year  and 
the  previous  two  years)  shall  be  greater 
them  or  equal  to  zero. 

(A)  Fish  for  release  are  to  be  tagged  at 
the  hatchery  with  coded-wire  tags,  and 
fin  clipp>ed.  Approximately  50.000  to 
100,000  fish  of  smolt  size  (size  greater 
than  75  mm)  are  released  for  each 
survival  index  estimate,  depending  on 
expected  mortality.  As  a  control  for  the 
ocean  recovery  survival  index,  one  or 
two  groups  per  season  are  released  at 
Benicia  or  Pt.  Chicago.  From  each 
upstream  release  of  tagged  fish,  fish  are 
to  be  caught  over  a  period  of  one  to  two 
weeks  at  Chipps  Island.  Daylight 
sampling  at  Chipps  Island  with  a  9.1  by 
7.9  m,  3.2  mm  cod  end,  midwater  trawl 
is  begun  2  to  3  days  after  release.  When 
the  first  fish  is  caught,  full-time  trawling 
7  days  a  week  should  begin.  Each  day's 
trawling  consists  of  ten  20  minute  tows 
generally  made  against  the  ciurent.  and 
distributed  equally  across  the  channel. 

(B)  The  Chipps  Island  smoh  sur\'ival 
index  is  calculated  as: 
SSI=R-^MT(0.007692l 

where  R=number  of  recaptures  of  tagged 

fish 
M=number  of  marked  (tagged]  fish 

released 
T=proportion  of  time  sampled  vs  total 

time  tagged  fish  were  passing  the 

site  (i.e.  time  between  first  and  last 

tagged  fish  recovery) 
Where  the  value  0.007692  is  the 
proportion  of  the  channel  width  fished 
by  the  trawl,  and  is  calculated  as  trawl 
width/channel  width. 

(C)  Recoveries  of  tagged  fish  from  the 
ocean  salmon  fishery  two  to  four  years 
after  release  are  also  used  to  calculate  a 
survival  index  for  each  release.  Smolt 
survival  indices  from  ocean  recoveries 
are  calculated  as: 


OSl=R,/M, -1-R2/M2 

where  R|=number  of  tagged  adults 

recovered  from  the  upstream  release 
M|=number  released  upstream 
R2=number  of  tagged  adults  rticovcred 

from  the  Port  Chicago  release 
V>=number  released  at  Port  Chicago 

( 1 )  The  number  of  tagged  adults 
ntcovered  from  the  ocean  fisherv'  is 
provided  by  the  Pacific  States  Marino 
Fisheries  Commission,  which  maintains 
a  port  sampling  program. 

(2)  [Resen'ed] 

(3)  Suisun  marsh  criteria,  (i)  Water 
quality  conditions  sufficient  to  support 


a  natural  gradient  in  species 
composition  and  wildlife  habitat 
characteristic  of  a  brackish  marsh 
throughout  all  elevations  of  the  tidal 
marshes  bordering  Suisun  Bay  shall  be 
maintained.  Water  quality  conditions 
shall  be  maintained  so  that  none  of  the 
following  occurs:  Loss  of  diversity; 
conversion  of  brackish  marsh  to  salt 
marsh;  for  animals,  decreased 
population  abundance  of  those  species 
vulnerable  to  increased  mortality  and 
loss  of  habitat  from  increased  water 
salinity;  or  for  plants,  significant 


reduction  in  stature  or  percent  cover 
from  increased  water  or  soil  salinity  or 
other  water  quality  parameters. 

(ii)  (Reser\'edl 

(b)  Revised  criteria.  The  following 
criteria  are  applicable  to  state  waters 
specified  in  Table  1-1,  at  Section  (C)(3) 
("Striped  Bass— Salinity  :  3.  Prisoners 
Point— Spawning)  of  the  Water  Quality 
Control  Plan  for  Salinity  for  the  San 
Francisco  Bay— Sacramento/San 
loaquin  Delta  Estuary,  adopted  by  the 
California  State  Water  Resources 
Control  Board  in  State  Board  Resolution 
No.  91-34  on  Mav  1,  1991: 


Location 


San  Joaquin 
River  at  Jer- 
sey Point, 
San  Andreas 
Larxling,  Pris- 
oners Point, 
Buckley 
Cove.  Rough 
and  Ready  Is- 
land, Brandt 
Bridge. 
Mossdale. 
arxj  Vernalis. 

San  Joaquin 
River  at  Jer- 
sey Point. 
San  ArKJreas 
Landing  and 
Prisoners 
Point 


Sampling  site 
Nos  (I— A/RKI) 


D15/RSAN018. 

C4/RSAN032. 

D29/RSAN038, 

P8/RSAN056. 

-/RSAN062, 

C6/RSAN073. 

C7/RSAN087. 

C10/RSAN112 


D15/RSAN018. 

C4/RSAN032. 

D29/RSAN038 


Parameter 


Specific  

Conductance 
@  25  '^C 


Specific  Con- 
ductance. 


Description 


14-day  running 
average  of 
mean  daily 
for  the  period 
not  more  than 
value  shown, 
in  mmhos. 


14-day  running 
average  of 
mean  daily 
for  the  period 
not  more  than 
value  shown, 
in  mmfios. 


Index  type 


Not  Applicable 


Not  Applicable 


San  Joaquin 
Valley  Index 


>2.5  MAF 


<2.5  MAF 


Dates 


April  1  to  May 
31. 


April  1  to  May 
31. 


Values 


0.44  micro- 
mhos. 


0.44  micro- 
mhos. 


(c)  Definitions.  Terms  used  in 
paragraphs  (a)  and  (b)  of  this  section, 
shall  be  defined  as  follows: 

(1)  Water  year  A  water  year  is  the 
twelve  calendar  months  beginning 
October  1. 

(2)  B-River  Index.  The  flow 
determinations  are  made  and  are 
published  by  the  California  Department 
of  Water  Resources  in  Bulletin  120.  The 
8-River  Index  shall  be  computed  as  the 
sum  of  flows  at  the  following  stations: 

(i)  Sacramento  River  at  Band  Bridge, 
near  Red  Bluff; 

(ii)  Feather  River,  total  inflow  to 
Oroville  Reservoir; 

(iii)  Yuba  River  at  Smartvillo; 

(iv)  American  River,  total  inflow  U\ 
Folsom  Reser\'oir; 


(\ )  Stanislaus  River,  total  inflow  tr) 
N(!w  Melones  Reservoir; 

(vi)  Tuolumne  River,  total  inflow  to 
Don  Pedro  Reservoir; 

(vii)  Merced  River,  total  inflow  to 
Exchequer  Reservoir;  and 

(viii)  San  Joaquin  River,  total  inflow 
to  Millerton  Lake. 

(3)  San  Joaquin  Valley  Index,  (i)  The 
.San  Joaquin  Valley  Index  is  computed 
according  to  the  following  formula: 
lsj=0.6X+0.2V  and  0.2Z 
where  Isj=San  Joaquin  Valley  Index 
X=Current  year's  April-July  San  Joaquin 

Valley  unimpaired  runoff 
Y=Current  year's  October-March  San 
Joaquin  Valley  unimpaired  runoff 
Z=Previous  year's  index  in  MAF.  not  to 
excjied  6.9  MAF 


(ii)  Mtrasuring  Son  Joaquin  Valley 
unimpaired  runoff  San  Joaquin  Valley 
unimpaired  runoff  for  the  current  water 
year  is  a  forecast  of  the  sum  of  the 
following  locations:  Stanislaus  River, 
total  flow  to  New  Melones  Reservoir; 
Tuolumne  River,  total  inflow  to  Don 
Pedro  Reservoir;  Merced  River,  total 
flow  to  Exchequer  Reservoir;  San 
Joaquin  River,  total  inflow  to  Millerton 
Lake. 

(4)  Salinity.  Salinity  is  the  total 
concentration  of  dissolved  ions  in 
water.  It  shall  be  measured  by  specific 
conductance  in  accordance  with  the 
procedures  set  forth  in  40  CFR  136.3, 
Table  IB.  Parameter  64. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51 ,  52  and  85 

[FRL-6141-8] 

RIN-2060-AF15 

Final  Rule  on  Ozone  Transport 
Commission;  Low  Emission  Vehicle 
Program  for  the  Norttieast  Ozone 
Transport  Region 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  At  the  request  of  the 
Northeast  Ozone  Transport  Commission 
(OTC),  EPA  is  armouncing  today  its 
final  determination  that  reduction  of 
new  motor  vehicle  emissions 
throughout  the  Northeast  Ozone 
Transport  Region  (OTR)  is  necessary  to 
mitigate  the  effects  of  air  pollution 
transport  and  to  bring  nonattainment 
areas  in  the  OTR  into  attainment 
(including  maintenance)  of  the  national 
ambient  air  quality  standard  for 
tropospheric  ozone  (smog).  This  will 
assist  OTR  states  in  their  efforts  to 
reduce  ozone  pollution  to  the  level 
necessary  to  protect  pubUc  health.  EPA 
today  approves  the  recommendation  of 
the  OTC  and  promulgates  a  rule  under 
sections  184  and  110  of  the  Clean  Air 
Act  (the  Act)  that  requires  emission 
reductions  from  new  motor  vehicles  in 
the  OTR  equivalent  to  the  reductions 
that  would  be  achieved  by  the  OTC  Low 
Emission  Vehicle  (OTC  LEV)  program. 

States  would  be  relieved  of  their 
obligations  under  this  requirement  if 
EPA  were  to  find  that  all  automakers 
had  opted  into  an  acceptable  LEV- 
equivalent  new  motor  vehicle  program. 
EPA  believes  that  such  a  program, 
which  would  be  far  better  than  OTC 
LEV,  could  be  agreed  upon  and  adopted 
in  the  near  future.  States"  obligations 
under  this  requirement  could  also  be 
met  by  a  state's  revision  of  its  state 
implementation  plan  to  include  the 
OTC  LEV  program.  Today's  action  gives 
states  additional  flexibility  by  also 
allowing  a  state  the  option  of  adopting 
a  set  of  measures  that  would  achieve 
certain  emission  reductions  needed  to 
prevent  the  state's  adverse  pollutant 
transport  impacts. 

EPA  is  also  promulgating  a  final  rule 
today  determining  "model  year"  for 
purposes  of  section  177  and  part  A  of 
title  II  of  the  Act,  as  that  term  is  applied 
to  on-highway  motor  vehicles. 
DATES:  The  regulations  to  be  codified  in 
40  CFR  parts  51  and  52  are  effective 
February  15,  1995.  The  regulations  to  be 


codified  in  40  CFR  part  85  are  effective 
February  23,  1995. 

ADDRESSES:  Materials  relevant  to  this 
final  rule  are  contained  in  EPA  Air 
Docket  No.  A-94-11,  located  at  the  Air 
Docket  (LE-131)  of  the  EPA.  room  M- 
1500.  401  M  Street  SW..  Washington, 
DC  20460,  tel.  (202)  260-7548. 
Interested  parties  may  inspect  the 
docket  between  the  hours  of  8  a.m.  to 
5:30  p.m..  Monday  through  Friday 
except  on  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Shields,  Office  of  Mobile  Sources, 
US  EPA.  401  M  Street,  SW., 
Washington,  DC  20460,  tel.  (202)  260- 
7757. 

SUPPLEMENTARY  INFORMATION: 

I.  Outline  and  Introduction 

This  final  rule  preamble  is  organized 
into  the  following  sections: 

I.  Outline  and  Introduction 

A.  Introduction 

B.  LEV-Equivalent  Program 

1.  Cleaner  Conventional  Cars  and  Light-   . 
Duty  Trucks 

2.  Advanced  Technology  Vehicles 

3.  Enforcement  of  a  LEV-Equivalent 
Program 

4.  Criteria  for  an  Acceptable  LEV- 
Equivalent  Program 

5.  State  Obligations  if  an  Acceptable  LEV- 
Equivalent  Program  is  in  Effect 

C.  Procedural  Background 

II.  Description  of  Action 

III.  Statutory  Framework  for  the  SIP  Call 

A.  Section  184 

B.  Section  110 

C.  Consistency  of  EPA  Action  with 
Sections  177,  202  and  209  of  the  Act 

IV.  Basis  for  Requiring  OTC  LEV  or  a  LEV- 

Equivalent  Program 
A.  Necessity 

1.  Legal  Interpretation  of  Necessity 

2.  Emission  Reductions  from  OTC  LEV  or 
a  LEV-Equivalent  Program  are  Needed 

a.  Magnitude  of  Reductions  Needed  for 
Attainment  in  2005 

b.  Contribution  Analysis 

c.  Analysis  of  Inventory  and  Options  for 
Control  Measures 

i.  Inventory  Analysis 

ii.  Analysis  of  Options  for  Control 

Measures  Without  More  Stringent  New 

Motor  Vehicle  Standards 
iii.  Determination  Whether  Reductions 

from  OTC  LEV  or  LEV-Equivalent 

Program  Are  Necessary 
iv.  ZEV  Equivalency 

d.  The  Effect  of  a  Possible  LEV-Equivalent 
Program  on  the  Need  for  OTC  LEV. 

e.  Particular  Circumstances  of  OTC  LEV 
Program 

{.  Conclusions  Regarding  Need  for  OTC 
LEV  or  a  LEV-Equivalent  Program  for 
Purposes  of  Bringing  Downwind  States 
into  Attainment  by  the  Dates  Provided  in 
Subpart  2  of  Part  D  of  Title  I 

3.  OTC  LEV  or  LEV-Equivalent  Program  is 
Also  Needed  for  Maintenance 

a.  Legal  Analysis 

b.  Technical  Analysis 


4.  Relevance  of  EPA  Transport  Policy 
B.  Consistency  of  OTC  LEV  with  Section 
177  of  the  Clean  Air  Act 

1.  Introduction 

2.  California  Fuel  Regulations 

3.  ZEV  Production  Mandate 

4.  Incorporation  of  Minor  Provisions  of  the 
California  LEV  Program 

5.  NMOG  Fleet  Average 

6.  Averaging,  Trading,  and  Banking 

7.  Applicability  of  Section  177  in  States 
Without  Plan  Provisions  Approved 
Under  Part  D  of  Title  I 

V.  Action  on  OTC  Petition.  Issuance  of 

Findings  of  SIP  Inadequacy,  and 
Requirements  for  SIP  Revisions 

A.  Action  on  OTC  Petition  and  Explanation 
of  SIP  Call 

B.  State  Requirements  Under  EPA  SIP  Call 

C.  Sanctions 

VI.  Determination  of  Model  Year 

VII.  Effective  Date 

VIH.  Statutory  Authority 

IX.  Administrative  Designation  and 

Regulatory  Analysis 

X.  Impact  on  Small  Entities 

XI.  Paperwork  Reduction  Act 

A.  Introduction 

In  today's  action,  EPA  takes  a 
significant  step  towards  the  goal  of 
reducing  smog  in  the  heavily  populated 
northeast  region  of  the  country.  The 
northeast  has  some  of  the  most  severe 
smog  pollution  in  the  country — 
pollution  reaches  levels  much  higher 
than  are  healthy.  Ground-level  ozone, 
the  main  harmful  ingredient  in  smog,  is 
produced  by  the  combination  of  volatile 
organic  compounds  (VOCs)  and 
nitrogen  oxides  (NOx).'  The  chemical 
reactions  that  create  smog  take  place 
while  the  pollutants  are  being  blown 
through  the  air  by  the  wind,  which 
means  that  smog  can  be  more  severe 
miles  away  from  the  source  of  pollution 
than  it  is  at  the  source. 

Ground-level  ozone  causes  health 
problems  because  it  damages  lung 
tissue,  reduces  lung  function,  and 
sensitizes  the  lungs  to  other  irritants. 
Scientific  evidence  indicates  that 
ambient  levels  of  ozone  not  only  affect 
people  with  impaired  respiratory 
systems,  such  as  asthmatics,  but  healthy 
adults  and  children  as  well.  Exposure  to 
ozone  for  six  to  seven  hoiu-s  at  relatively 
low  concentrations  has  been  found  to 
reduce  lung  function  significantly  in 
normal,  healthy  people  during  periods 
of  moderate  exercise.  This  decrease  in 
lung  fimction  is  often  accompanied  by 
such  symptoms  as  chest  pain,  coughing, 
nausea,  and  pulmonary  congestion. 

Though  these  effects  are  not  as  well 
established  in  humans,  animal  studies 


have  demonstrated  that  repeated 
exposure  to  ozone  for  many  months  can 
produce  permanent  structural  damage 
in  the  lungs  and  accelerate  the  rate  of 
lung  function  loss,  as  well  as  the  lung 
aging  period.  Each  year  ground-level 
ozone  is  also  responsible  for  several 
billion  dollars  worth  of  agricultural  crop 
yield  loss.  It  also  causes  noticeable 
foliar  damage  in  many  crops  and  species 
of  trees.  Studies  also  indicate  that 
current  ambient  levels  of  ozone  are 
responsible  for  damage  to  forests  and 
ecosystems. 

As  part  of  efforts  to  reduce  harmful 
levels  of  smog,  today's  action  approves 
the  recommendation  of  an  organization 
of  northeastern  states  that  EPA  require 
all  the  northeastern  states  to  adopt  the 
California  car  program  to  reduce 
significantly  the  pollution  emitted  by 
new  cars  and  light-duty  trucks.  This 
requirement  could  be  met  either  by  state 
adoption  of  the  California  car  program 
or  by  having  a  nationwide  alternative 
car  program  in  effect  that  would  achieve 
emissions  reductions  at  least  equivalent 
to  what  the  California  car  program 
would  achieve.  Motor  vehicles  are  a 
significant  cause  of  smog  because  of 
dieir  emission  of  VOCs  and  NOx.  EPA 
has  projected  that,  without  the 
Cahfomia  car  (or  an  equivalent) 
program  in  the  northeastern  states, 
highway  vehicles  will  account  for 
approximately  38%  of  NOx  and  22%  of 
VOC  anthropogenic  (man-made) 
emissions  in  2005.  EPA  currently 
estimates  that  VOC  emissions  should  be 
reduced  by  approximately  95  tons  per 
day  and  NOx  emissions  by 
approximately  195  tons  per  day  as  a 
result  of  today's  action.^ 

Since  smog  travels  across  county  and 
state  lines,  it  is  essential  for  state 
governments  and  air  pollution  qontrol 
agencies  to  cooperate  to  solve  the 
problem.  This  is  particularly  true  in  the 
densely-populated  northeast — for 
example,  the  smog  that  causes  health 
problems  in  New  York  City  is  the  result, 
in  part,  of  cars  driven  in  Pennsylvania, 
Maryland  and  elsewhere  in  the 
northeast.  Through  the  Ozone  Transport 
Commission  (OTC),  the  northeastern 
states  have  made  major  strides  in 
developing  region-wide  strategies  for 
achieving  healthy  air  quality.  Today's 
action,  a  further  step  in  implementing 
the  OTC's  region-wide  approach,  is 
necessary  for  the  region  to  attain  and 
maintain  healthy  air  quality. 

Although  EPA  believes  that  the 
northeastern  states  cannot  achieve 


healthy  air  quality  unless  their 
neightmrs  within  the  northeast  adopt 
the  California  car  program  or  a 
nationwide  program  is  in  effect,  today's 
action  gives  the  states  much  flexibility 
in  filling  this  need.  Today's  action  sets 
broad  requirements  that  states  must 
meet,  but  otherwise  gives  states  as  much 
flexibility  as  the  Clean  Air  Act  allows  in 
structuring  and  implementing  their 
motor  vehicle  programs.  EPA  will 
continue  to  work  with  the  states  to  help 
develop  and  establish  California  car 
programs  that  work  well  regionally. 
Furthermore,  EPA  continues  to  support 
the  efforts  of  parties  who  are  working  on 
a  possible  new  nationwide  approach  to 
decreasing  emissions  bom  motor 
vehicles  and  believes  such  a  nationwide 
program  could  be  superior  to  region- 
wide  adoption  of  the  California  car 
program.  Such  a  nationwide  program 
could  relieve  states  of  having  to  respond 
to  today's  SIP  call.  Finally,  if  an 
individual  state  achieves  sufficient 
emission  reductions  from  programs 
other  than  a  new  motor  vehicle  program 
(and  other  than  the  broadly  practicable 
measures  discussed  later  in  this  notice), 
that  state  will  be  allowed  to  do  so 
instead  of  adopting  the  California  car 
program. 

B.  LEV-Equivalent  Program 

Concurrently  with  processing  the 
OTC  recommendation,  EPA  has 
explored  the  possibility  of  a  LEV- 
equivalent  program.'  As  explained 
below,  EPA  believes  the  OTC  LEV 
program  will  provide  significant 
benefits  and  is  necessary  to  help  the 
northeast  achieve  air  quality  goals. 
Nonetheless,  as  EPA  stated  in  the 
SNPRM  and  at  numerous  public 
meetings,  EPA  believes  that  a  LEV- 
equivalent  program  could  provide  far 
greater  environmental  and  public  health 
benefits  to  the  OTR  and  the  nation,  and 
do  so  more  efficiently  than  would  the 
OTC  LEV  program.  Under  the  Clean  Air 
Act.  however,  such  a  program  can  only 
be  achieved  by  agreement  of  the 
relevant  parties — it  cannot  be  imposed 
unilaterally  by  EPA  or  the  states.  In  an 
effort  to  develop  a  LEV-equivalent 
program,  EPA  and  the  parties  have  been 


'  In  the  upper  atmosphere,  or  stratosphere,  ozone 
occurs  naturally  and  forms  a  protective  layer,  which 
shields  us  from  the  sun's  harmful  ultraviolet  rays. 
However,  in  the  lower  atmosphere,  or  at  "ground 
level."  man-made  ozone  can  cause  a  variety  of 
problems  to  human  health,  crops  and  trees. 


'These  emissions  estimates  are  based  on  the  most 
accurate  data  currently  available.  The  Agency 
continues  to  analyze  emissions  data  and  modeling 
assumptions. 


JMI 


'In  this  notice,  a  "LEV-equivalent  program"  is  an 
alternative  voluntary  nationwide  program  that 
would  achieve  emission  reductions  from  new  motor 
vehicles  in  the  OTR  equivalent  to  or  greater  than 
would  be  achieved  by  the  OTC  LEV  program  and 
that  would  advance  motor  vehicle  emission  control 
technology.  This  definition  is  based  on  comments 
EPA  received  and  discussions  at  meetings  of  the 
Clean  Air  Act  Advisory  Conunittee's  Subcommittee 
on  Mobile  Source  Emissions  and  Air  Quality  in  the 
Northeast  States  that  indicated  that  the  alternative 
voluntary  federal  program  that  the  interested  parties 
are  discussing  would  have  an  advanced  technology 
component. 


involved  in  intensive  and  open 
discussions,  particularly  under  the 
Clean  Air  Act  Advisory  Committee's 
Subcommittee  on  Mobile  Source 
Emissions  and  Air  Quality  in  the 
Northeast  States  that  EPA  established  in 
August  1994. 

EPA  believes  that  a  LEV-equivalent 
program  would  have  significant 
advantages  when^compared  to  OTC 
LEV.  First,  a  LEV-equivalent  program 
would  achieve  the  same  or  greater 
emission  reductions  for  the  OTR.  Two 
factors  are  primarily  responsible  for  the 
emissions  equivalence.  The  LEV- 
equivalent  program  would  provide  for 
earher  introduction  of  Transitional  Low 
Emission  Vehicles  ("TLEVs")  in  the 
OTR  than  would  be  required  ujider  the 
OTC  LEV  petition.  Also,  2001  and  later 
model  year  vehicles  that  are  originally 
purchased  outside  the  OTR  and  then 
move  into  the  OTR  will  be 
approximately  70%  cleaner  for  in-use 
VC)C  and  NOx  emissions  than  the 
incoming  vehicles  (i.e.,  Tier  I  vehicles) 
under  the  OTC  LEV  program.  Second, 
the  LEV-equivalent  program  would 
provide  significant  environmental  and 
public  health  benefits  for  the  rest  of  the 
country.  Third,  by  requiring  vehicles  to 
meet  the  same  tailpipe  standard  in  both 
California  and  the  rest  of  the  country, 
and  by  harmonizing  the  other  California 
and  federal  emission  standards,  the 
program  could  streamline  the  process 
for  certifying  a  vehicle  for  sale,  reduce 
auto  manufacturers'  testing  and  design 
costs,  and  provide  other  efficiencies  in 
the  marketing  of  automobiles.  Fourth, 
the  parties  could  use  their  resources  to 
make  the  program  succeed  rather  than 
continuing  the  resource-intensive  battle 
that  has  been  waged  over  the  past  few 
years  between  the  states  and  the  auto 
industry  over  the  OTC  LEV  program. 

EPA  urges  the  parties  to  continue 
their  efforts  to  reach  an  agreed-upon 
program.  The  effective  date  of  today's 
SIP  call  is  February  15,  1995.  By  giving 
states  a  full  year  to  submit  their  SIP 
revisions  after  the  effective  date,  this 
action  allows  the  parties,  particularly 
the  states,  to  focus  on  the  voluntary 
agreement  for  the  next  45  days  without 
simultaneously  starting  whatever 
legislative  and  regulatory  action  is 
necessary  to  adopt  OTC  LEV  in  case  a 
LEV-equivalent  program  does  not 
materialize.  When  states  do  begin 
legislative  efforts.  EPA  urges  them  to 
structure  their  authority  so  that  an 
approved  alternative  program  can  be 
adopted  and  implemented  nationwide. 

The  alternative  program  under 
discussion  contemplates  using  federal 
rulemaking  to  establish  the  program.  In 
light  of  the  significant  progress  that  has 
already  been  made  in  developing  an 
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alternative  program,  EPA  believes  it  is 
appropriate  to  initiate  an  expedited 
rulemaking  process  on  the  conventional 
car  portion  of  a  LEV-equivalent 
program,  as  described  below.  Although 
EPA  cannot  act  imilaterally  to  impose  a 
LEV-equivalent  program,  EPA  believes 
that,  in  hght  of  the  parties'  continuing 
efforts  to  reach  agreement,  it  is  time  to 
start  to  develop  the  regulatory  structure 
that  the  parties  have  discussed  to 
implement  an  agreement.  EPA  intends 
to  propose  and  take  comment  on  the 
voluntary  new  motor  vehicle  emission 
program  described  below.  EPA  also 
intends  to  propose  that  the  entire 
alternative  program  is  environmentally 
superior  to  OTC  LEV  because  the 
alternative  is  at  least  environmentally 
equivalent  to  OTC  LEV  in  the  OTR  and 
it  has  additional  environmental  benefits 
for  the  rest  of  the  nation. 

Before  issuing  such  a  proposal,  EPA 
will  seek  the  advice  and 
recommendations  of  the  Clean  Air  Act 
Advisory  Committee  and  Subcommittee 
that  have  been  addressing  these  issues. 
Although  many  of  these  issues, 
particularly  those  that  would  be  raised 
by  the  conventional  car  portion  of  the 
program,  have  already  been  discussed  in 
numerous  Federal  Register  notices  and 
public  meetings,  EPA  believes  it  is 
important  to  allow  people  and  states 
who  have  not  participated  in  this 
process  to  date  an  opportunity  to  be 
heard  on  the  specific  provisions  of  a 
potential  new,  nationwide  motor 
vehicle  emission  program. 

The  LEV-equivalent  program  under 
discussion  has  two  major  components — 
a  cleaner  car  to  be  sold  nationwide  and 
advanced  motor  vehicle  pollution 
control  technology.  In  the  following 
subsections,  EPA  describes  the 
nationwide  cleaner  car,  the  advanced 
technology  program  currently  under 
discussion,  the  possible  methods  for 
enforcing  a  LEV-equivalent  program,  the 
criteria  for  Ending  that  such  a  program 
would  be  an  acceptable  alternative  for 
OTC  LEV,  and  how  an  acceptable  LEV- 
equivalent  program  would  affect  a 
state's  obligations  under  today's  action. 

1.  Cleaner  Conventional  Cars  and  Light- 
Duty  Trucks 

The  first  component  of  a  LEV- 
equivalent  program  would  be 
requirements  for  cleaner  conventional 
cars  and  light-duty  trucks  that 
ultimately  would  result  in  nationwide 
sales  of  cleaner  new  motor  vehicles. 
Starting  with  the  2001  model  year,  all 
new  cars  and  hght-duty  trucks  sold 
outside  California  would  meet  the 
Cahfomia  Low  Emission  Vehicle  (LEV) 
standard.  These  vehicles  would  have  up 
to  66%  lower  in-use  VOC  and  73% 


lower  in-use  NOx  tailpipe  emissions 
than  vehicles  meeting  the  federal  Tier  I 
Standards.  Prior  to  the  nationwide 
introduction  of  this  vehicle,  auto 
manufacturers  would  phase  in  cleaner 
cars  and  light-duty  trucks  in  the  OTR 
according  to  a  schedule  that  would 
accompUsh  emission  reductions  in  the 
OTR  equivalent  to  the  following 
schedule: 
40%  TLEVS-*  for  model  years  1997- 

2000 
30%  LEVs  for  model  year  1999 
60%  LEVs  for  model  year  2000 
100%  LEVs  for  model  years  2001  and 

later 
EPA  caimot  promulgate  regulations 
requiring  manufacturers  to  meet  these 
standards  prior  to  model  year  2004  (see 
section  202(b)(1)(C)  of  the  Act). 
Nonetheless,  EPA  can  establish  a 
voluntary  program  that  would  not  apply 
to  manufacturers  imtil  they  opted  into 
the  program;  then,  once  aji  auto 
manufacturer  opted  in,  the  voluntary 
standards  would  be  implemented  in  a 
way  that  would  be  indistinguishable 
from  mandatory  standards. 

In  establishing  such  a  program, 
several  issues  need  to  be  addressed 
other  than  the  tailpipe  standards  and 
phase-in  schedule.  EPA  will  seek 
comment  on  how  to  establish  a  banking 
and  trading  program,  what  exemptions 
should  apply  to  small  volume 
manufacturers,  the  extent  to  which 
federal  standards  (other  than  tailpipe 
standards)  can  be  harmonized  with 
California  standards  to  reduce  testing 
and  design  costs,  how  to  incorporate 
CaUfomia's  on-board  diagnostics  system 
requirements,  what  process  and  timing 
are  appropriate  for  allowing  auto 
manufacturers  to  opt  in,  and  other 
issues  that  would  arise  under  the 
voluntary  program. 

2.  Advanced  Technology  Vehicles 

In  the  second  component,  auto 
manufacturers,  utilities,  and  state  and 
federal  governments  wopld  commit  to 
work  together  to  furthei^the 
development  of  advaii^ed  technology  to 
control  motor  vehicle  emissions. 
Representatives  of  the  states  and  auto 
companies  have  been  meeting 
independently  and  as  a  working  group 
of  a  Subcommittee  of  the  Clean  Air  Act 
Advisory  Committee  to  develop  an 
advanced  technology  component  of  a 
LEV-equivalent  program.  At  this  point 
in  the  discussions,  they  do  not 
anticipate  that  EPA  would  take 
regulatory  action  to  adopt  the  advanced 
technology  component.  Attachment  A  to 


*  TLEV  stands  for  transitional  low  emissions 
vehicle,  which  is  cleaner  than  cars  required  by 
federal  law. 


this  preamble  is  a  current  draft 
discussion  paper  of  their  ideas  on  the 
Advanced  Technology  Vehicle  (ATV) 
component  of  a  LEV-equivalent 
program.  The  parties  have  not  yet 
reached  agreement  on  this  component. 

3.  Enforcement  of  a  LEV-Equivalent 
Program 

Given  constraints  imposed  by 
Congress  in  the  Clean  Air  Act,  a  LEV- 
equivalent  program  caimot  be  instituted 
without  the  consent  of  the  auto 
manufacturers  and  the  OTC  states.  The 
auto  manufactiu«rs  must  agree  to  any 
tailpipe  regulations  other  than  the 
current  federal  program  or  the  California 
program.  EPA  is  precluded  by  section 
202(b)(1)(C)  from  modifying  the 
mandatory  tailpipe  standards  prior  to 
model  year  2004.  States  are  precluded 
by  sections  177  and  209  from  adopting 
any  program  other  than  the  California 
program.  Thus,  the  only  route  left  to  a 
LEV-equivalent  program  is  one  in  which 
the  auto  nianufacturers  voluntarily  agree 
to  additional  regulation.  The  auto 
manufacturers  have  said  that,  in 
principle,  they  could  agree  to  a 
voluntary  program  if  it  avoided  the  need 
to  comply  with  OTC  LEV  in  the  OTC 
states.  The  OTC  states,  therefore,  would 
have  to  agree  not  to  require  compliance 
with  OTC  LEV  if  the  auto  manufactiu'ers 
were  complying  with  a  voluntary 
federal  program. 

EPA  has  suggested  that  a  combination 
of  EPA  regulations,  consent  decree(s), 
and  a  memorandiun  of  understanding 
could  be  used  in  combination  to  create 
an  enforceable  LEV-equivalent  program. 
EPA  anticipates  that  a  memorandimi  of 
understanding  may  be  necessary  or 
appropriate  to  outline  the  general 
structure  and  some  specifics  of  the  LEV- 
equivalent  program.  EPA  intends  to 
propose  that  the  cleaner  conventional 
car  component  would  be  embodied  in 
EPA  regulations  that  would  be  issued 
after  an  expedited  notice-and-comment 
rulemaking  was  completed.  EPA 
suggests  that  the  regulations  be 
supplemented  by  a  consent  decree 
addressing  obligations  not  in  the 
regulations  and  providing  additional 
assurance  that  the  regulatory  obligations 
will  remain  in  effect.  The  states  and 
automakers  have  discussed  embodying 
the  advanced  technology  vehicle 
component  in  a  memorandum  of 
understanding  and  a  consent  decree. 

EPA  intends  to  propose  that  it  has 
statutory  authority  to  promulgate  the 
voluntary  standards  under  sections 
202(a)  and  301(a)  of  the  Clean  Air  Act. 
Section  202(a)(1)  directs  the 
Administrator  to  prescribe  standards  for 
control  of  air  pollutant  emissions  from 
motor  vehicles.  EPA's  prescription  of 


voluntary,  as  well  as  mandatory 
standards,  is  consistent  with  this 
authority  under  section  202(a)(1). 
Section  202(b)(1)(C)  prohibits  the 
Administrator  fi-om  changing  the 
emission  standards  (Tier  I  standards) 
established  in  section  202(g).  (h)  and  (i) 
prior  to  model  year  2004.  However,  this 
prohibition  against  EPA  setting  new 
mandatory  standards  does  not  negate 
EPA's  authority  to  establish  emission 
standards  with  which  manufacturers 
may  voluntarily  comply.  In  addition, 
section  301(a)  authorizes  the 
Administrator  to  promulgate  regulations 
necessary  to  cany  out  her  functions 
under  the  Act.  The  voluntary  standards 
discussed  above  would  fall  within  the 
Administrator's  duty  to  implement  the 
broad  air  pollution  reduction  purposes 
of  the  Act,  and  specifically  to  control  air 
pollution  from  motor  vehicles. 

4.  Criteria  for  an  Acceptable  LEV- 
Equivalent  Program 

EPA  is  not  determining  in  today's 
action  what  criteria  an  ahemative 
program  would  need  to  meet  for  EPA  to 
find  that  the  program  is  an  acceptable 
alternative  to  the  OTC  LEV  program. 
EPA  would  determine  the  necessary 
criteria  for  equivalence  as  a  part  of  any 
rulemaking  that  established  or  reviewed 
such  an  alternative  program.  However, 
EPA  believes  that  one  criterion  that  a 
LEV-equivalent  program  must  meet  is 
that  it  must  have  VOC  and  NOx 
emissions  reductions  in  the  OTR 
equivalent  to  those  that  would  be 
achieved  by  the  OTC  LEV  program. ^ 
Based  on  EPA's  current  analysis,  a 
version  of  which  was  in  a  notice  of  data 
availability  published  on  October  24, 
1994  (59  FR  53395),  EPA  intends  to 
propose  that  the  alternative  program 
described  above  meets  this  equivalence 
requirement. 

In  addition,  an  acceptable  alternative 
program  must  be  enforceable.  A  finding 
of  enforceability  would  have  to  include 
a  showing  that  the  program,  once  in 
effect,  would  remain  in  effect. 
Therefore,  today's  action  regarding  the 
LEV-equivalent  program  is  based  on  the 
assumption  that  automobile 
manufacturers  would  not  be  allowed  to 
use  "off-ramps"'  to  exit  fi-om  the 
program.  The  OTC  has  also  stated  that 
the  advancement  of  motor  vehicle 
emission  control  technology  is  one  of 
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'  The  vehicle  types  subject  to  a  LEV-equivalent 
program  would  need  to  be  the  same  vehicle  types 
(or  8  subset  thereof)  that  would  be  subject  to  OTC 
LEV.  Thus,  emission  reductions  from  heavy-duty 
trucks  could  not  be  used  to  assess  the  equivalence 
of  a  LEV-equivalent  program. 

*  An  "off-ramp"  is  a  provision  allowing 
manufacturers  to  opt  out  of  an  alternative  program 
if  a  certain  trigger-event  occurs,  for  example,  if  a 
state  implemented  a  LEV  program. 


the  criteria  an  alternative  program  must 
meet. 

5.  State  Obligations  if  an  Acceptable 
LEV-Equivalent  Program  is  in  Effect 

Today's  action  recognizes  that,  if  an 
acceptable  LEV-equivalent  program 
were  in  effect,  then  states  would  not  be 
required  to  adopt  OTC  LEV  regulations 
and  submit  them  as  a  SIP  revision. 
Under  today's  rule,  if  EPA  were  to 
determine  later  through  rulemaking  that 
a  LEV-equivalent  program  was 
acceptable  and  were  to  find  that  it  was 
in  effect,  states  would  not  be  obligated 
to  adopt  the  OTC  LEV  program  as  long 
as  the  LEV-equivalent  program  stayed  in 
effect.  For  example,  if  all  the 
automakers  opted  into  a  LEV-equivalent 
program  that  did  not  allow  them  to  opt 
out,  states  would  not  have  to  undertake 
the  legislative  and  regulatory  process 
necessary  for  adoption  of  the  OTC  LEV 
program.  If  something  happened  to 
disrupt  or  void  the  LEV-equivalent 
program,  states  would  then  be  required 
to  adopt  OTC  LEV  because  today's 
action  would  still  make  states 
responsible  for  ensiu-ing  that  there  were 
provisions  for  emission  reductions  from 
new  motor  vehicles. 

In  the  SNPRM,  EPA  had  raised  the 
issue  of  whether  states  would  need  to 
adopt  OTC  LEV  regulations  if  a  LEV- 
equivalent  program  were  in  effect. 
Under  one  approach,  states  would  adopt 
an  OTC  LEV  program  that  allowed  auto 
manufacturers  the  option  of  complying 
with  a  LEV-equivalent  program  instead 
of  the  OTC  LEV  standards;  thus,  OTC 
LEV  would  be  in  place  as  a  "back  stop" 
in  case  something  happened  to  the  LEV- 
equivalent  program.  For  example,  if  a 
LEV-equivalent  program  allowed 
manufacturers  to  opt  out  if  a  state 
adopted  the  California  LEV  program, 
then  the  other  states  could  not  be 
assured  that  they  would  achieve  the 
necessary  reductions  from  a  LEV- 
equivalent  program.  Therefore,  states 
would  need  to  have  OTC  LEV  in  place 
so  that  it  would  replace  the  LEV- 
equivalent  program  if  that  program  were 
no  longer  in  effect.  EPA  belie ves.that, 
under  certain  circumstances,  the  "back 
stop"  approach  wastes  state  resources 
by  requiring  a  rulemaking  process  for  a 
program  that  should  never  be  used. 
Thus,  under  today's  rule,  states  could  be 
relieved  of  the  obligation  to  adopt  OTC 
LEV  if  EPA  determined  in  a  later 
rulemaking  that  a  LEV-equivalent 
program  was  an  acceptable  alternative 
to  OTC  LEV  and  found  that  the  program 
was  in  effect. 

C.  Procedural  Background 

The  OTC  submitted  a 
recommendation  to  EPA  on  February 


10, 1994,  that  EPA  require  all  states  in 
the  OTR  to  adopt  an  OTC  LEV  program. 
EPA  extensively  reviewed  the 
background  for  this  rulemaking  in  its 
September  22. 1994,  supplemental 
notice  of  proposed  rulemaking 
(SNPRM).  See  59  FR  at  48664-48667. 
This  review  included  a  description  of 
the  statutory  scheme  in  which  the 
rulemaking  arises,  a  description  of  the 
ozone  transport  Tegion  provisions  of  the 
Clean  Air  Act,  background  regarding  the 
OTC's  development  of  the  OTC  LEV 
program,  and  a  summary  of  EPA's 
actions  in  response  to  the  OTC's 
recommendation.  This  background  is 
not  repeated  in  its  entirety  here,  and  the 
reader  is  referred  to  the  SNPRM  for 
further  detail. 

EPA  has  moved  quickly  to  resolve  the 
very  complicated  issues  that  the  OTC's 
recommendation  raises  and  has 
provided  maximum  opportunity  for 
public  participation.  After  receiving  the 
OTC's  recommendation  on  February  10. 
1994,  the  Agency  quickly  published  a 
notice  announcing  receipt  of  the  OTC's 
recommendation,  identifying  its  major 
elements,  and  briefly  presenting  EPAs 
framework  for  a  process  to  respond  and 
an  approach  for  analyzing  the  issues. 
See  59  FR  at  12914  (March  18,  1994).  As 
announced  on  April  8, 1994,  EPA  held 
two  days  of  public  hearings  on  May  2- 
3,  1994.  in  Hartford,  Connecticut.  See  59 
FR  at  16811. 

Before  the  public  hearing  and 
pursuant  to  section  307(d)  of  the  Clean 
Air  Act,  EPA  published  a  notice  of 
proposed  rulemaking  (NPRM)  that 
contained  extensive  information  about 
EPA's  approach  to  addressing  the 
recommendation.  See  59  FR  21720 
(April  26.  1994).  This  notice  detailed 
EPA's  analytic  framework  for  a  decision 
and  identified  the  central  issues  EPA 
was  considering.  EPA  explained  in  the 
NPRM  that  the  rulemaking  procedures 
of  section  3Q7(d)  would  apply  to  any 
approval  or  partial  approval  of  the 
recommendation,  since  those 
procedures  are  an  excellent  vehicle  for 
ensuring  an  open,  public  process.  See 
59  FR  at  21 724.  In  the  NPRM.  EPA 
proposed  in  the  alternative  to  approve, 
disapprove,  or  partially  approve  and 
partially  disapprove  the  OTC 
recommendation. 

After  publication  of  EPA's  proposal 
and  the  two  days  of  initial  public 
hearings,  EPA  held  an  additional  series 
of  three  public  "roundtable"  meetings 
in  Peimsylvania,  New  Hampshire,  and 
New  York.  EPA  held  these  meetings  to 
provide  specific  analysis  of  the  issues 
through  interactive  discussion  among 
the  various  interested  parties  and    • 
members  of  the  public.  See  59  FR  2S520 
(June  2, 1994).  At  the  end  of  these- 
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meetings,  EPA  extended  the  public 
corome  organized  public  discussion  of 
issues  raised  and  resolved  in  this 
rulemaking.  In  addition  to  sharing  their 
views  in  many  public  bearings  and 
meetings,  interested  parties  provided 
voluminous  vmtten  comments  on  EPA's 
April  26  and  September  22  proposals. 
These  comments  and  other  documents 
relevant  to  the  development  of  this  final 
rule  are  contained  in  ^e  public  docket 
for  this  rulemaking.  The  Agency  has 
fully  considered  all  of  this  information 
in  developing  today's  final  rule.  EPA's 
responses  to  significant  comments  are 
contained  in  detailed  response-to- 
comments  documents  that  are  contained 
in  the  public  docket.  Interested  parties 
should  consult  those  documents  for 
EPA's  response  to  the  comments  it 
received. 

EPA  has  structured  this  final  rule  to 
follow  the  analytic  fi-amework  that  the 
Agency  used  in  the  NPRM  and  SNPRM. 
As  explaii>ed  abote,  ra:her  than 
repeating  the  entire  discussion  in  the 
SNPRM.  EPA  is  adopting  much  of  the 
rationale  provided  in  the  SNPRM  as  the 
statement  of  basis  and  purpose 
supporting  today's  fin^  action.  For  this 
reason,  this  final  rule  notice  summarizes 
and  references  rauch  of  the  discussion 
in  the  SNPRM.  .»nd  elaborates  where 
needed  to  clan'y  or  modify  EPA's 
proposed  larioudle  in  light  of  the 
comments  EPA  received  or  to  address 
issues  left  un.n?sohed  in  the  SNPRM. 
Although  th)s  notice  and  the  SNPRM 
contain  EF.\'s  responses  to  some 
comments,  the  response-to-comments 
documents  provide  detailed  responses 
to  all  other  relevant,  significant 
comments  nnieived.  In  addition  to 
relying  on  this  notice  and  the  response- 
to-ciMnments  documents  as  the 
statement  of  basis  and  purpose  for 
today's  action,  EPA  is  also  relying  for  its 
statement  of  basis  and  purpose  on  the 
detailed  explanations  in  the  SNPRM, 
except  where  indicated  otherwise  in 
this  final  rule  notice  or  the  response-to- 
comments  documents,  or  where 
statements  in  the  SNTRM  are 
inconsistent  with  statements  in  the  final 
rule  notice  or  re^xtnse-to-comments 
documents. 

II.  Description  of  Action 

EPA  today  is  making  the  bctiial 
finding  that  emissions  redtKtions  fi'om 
new  motor  vehicles  equivalent  to  the 
reductions  that  would  be  achieved  by 
the  ore  LEV  program  are  needed 
throu^out  the  OTR  to  bring  certain 
OTR  nonatuioment  areas  into 
attainment  tuichiding  maintenance)  by 
their  applicable  attainment  dates.  Based 
on  that  fin<fing,  EPA  today  is  issuing  to 
each  of  the  states  in  the  OTR  a  finding 


that  its  SIP  is  substantially  inadequate 

to  meet  certain  requirements  insofar  as 
the  SEP  would  not  currently  achieve 
those  emission  reductions.  There  are 
two  possible  ways  to  achieve  these 
emission  reductirais  and  thereby  cure 
this  SIP  inadequacy — state  adoption  of 
the  ore  LEV  program  or  establishnwnt 
of  an  acceptable  LEV-equivalent  federal 
motor  vehicle  program.  By  virtue  of 
today's  findings  of  SIP  inadequacy, 
unless  an  acceptable  LEV-equivalent 
program  is  in  effect.  EPA  is  today 
finding  the  OTC  LEV  program  necessary- 
to  achieve  timely  attaiiunent  (including 
maintenance)  in  certain  nonattairunent 
areas  and  therefore  is  requiring  each 
OTC  state  to  cure  the  inadequacy  within 
one  year  by  adoption  of  the  OTC  LEV 
program  and  submission  of  it  as  a  SIP 
revision.  However,  if  EPA  issues  a  rule 
determining  that  a  LEV-equivalent  new 
motor  vehicle  prograun  is  acceptable  and 
issues  a  finding  that  all  the  automakers 
have  opted  into  that  prctgram 
nationwide,  then  the  states  woiild  be 
relieved  of  their  obhgation  to  adopt  OTC 
LEV. 

As  an  alternative  to  achieving 
emission  reductions  from  new  motor 
vehicles,  states  could  submit  adopted 
measures  sufficient  to  fill  the  gap  in 
emission  reductions  that  EPA  identifies 
in  today's  rule  as  required  to  prevent 
adverse  transport  impacts  on  downwind 
attainment.  By  fiUing  the  gap  in 
emission  reductions  between  the 
measures  EPA  has  identified  in  this 
notice  as  potentially  iHoadly  practicable 
measures  and  the  amount  necessary  to 
prevent  adverse  transport  impacts 
downwind,  the  state  would  demonstrate 
that  it  was  unnecessary  to  adopt  ne'.v 
motor  vehicle  controls  for  transport 
rearons. 

EPA  is  approving  the  OTC's  LEV 
recommendation  based  on  the 
determination  under  sections  lB4(c)  and 
110(a)(2)(D)  of  the  Act  that  the 
recommended  LEV  program  is  necessary 
throughout  the  OTR  to  brii>g  certain 
OTR  nonattairunent  areas  into 
attainment  by  the  applicable  attainment 
dates,  upless  an  acceptable  LEV- 
equivalent  program  is  in  effect,  and  that 
the  recommended  LEV  program  is 
otherwise  consistent  with  the  Act. 
Approval  of  the  OTC  recommendation 
requires  EPA  to  issue  the  finding  of  SIP 
inadequacy  described  above  and  to 
require  states  to  respond  within  one 
year  with  SIP  revisions  requiring  the 
OTC  LEV  program,  unless  an  acceptaWe 
LEV-equivalent  program  is  in  effect. 
Independent  of  section  184,  but  based 
on  the  same  factual  finding  of  necessity. 
EPA  also  is  requiring  the  actions 
described  above  under  its  SIP  call 


authority  in  section  110(k>(5)^  on  the 
basis  that  the  SIP  for  each  state  in  the 
OTR  is  substantially  inadequate  to  meet 
the  requirements  relating  to  pollution 
transport  in  section  110(a)(2)(D)  and  to 
mitigate  adequately  the  interstate 
poUutant  transport  described  in  section 
184." 

EPA's  SIP  call  does  not  require  states 
in  the  OTR  to  adopt  California's  Zero 
Emission  Vehicle  (21EV)  prtxluction 
mandate,  but  leaves  this  choice  to  each 
state's  discretion.  EPA  has  determined 
that  section  177  of  the  Act  allows  states 
to  adopt  the  California  LEV  program 
without  adopting  the  ZEV  mandate. 

Finally.  EPA  is  issuing  reguLitions 
defining  the  term  "model  year"  for 
purposes  of  section  177  and  part  A  of 
title  II  of  the  Act.  as  that  term  apphes 
to  on-highway  motor  vehicles.  The 
regulations  provide  that  model  year  will 
apply  on  an  engine  family-by-engine 
family  basis.  This  regulatory  action 
codifies  long-standing  EPA  guidance  on 
this  definition  and  should  clarify  the 
applicability  of  the  two-year  lead-time 
requirement  in  section  177. 

III.  Statutory  Framework  for  the  SIP 
Call 

As  mentioned  above,  authority  for 
today's  SIP  call  is  premised  both  on 
EPA's  approval  of  the  OTC 
recommendation  under  section  ld4(c) 
and  on  EPA's  independent  authority 
under  sections  110(a)(2)(D)  and 
110(k)(5).  which  would  support  such  an 
action  even  in  the  absence  of  an  OTC 
recommendation.'  For  reasons 
described  in  the  response-to-comments 


'  Section  ltO<kKS)  authorizes  the  Admiiiistiatar 
to  roquire  the  stale  to  revise  the  SIP  as  cacessaiy 
to  correct  the  deficiency  whenever  she  fiads  thdt  a 
SIP  fora.T  area  is  substantially  inadequate  to 
mitffate  adequately  the  interstate  pollutant 
transport  described  in  sections  \76.\  or  184  or  U> 
otherwise  compty  with  any  requirement  of  the  Act. 

■Section  llOU)Ul(D)  requires  that  SSPs  conuin 
adequate  provisions  to  prevent  emissions  within 
the  state  that  contribute  significantly  to 
nonatteinmew  in.  or  interfere  with  maiiHenanco  by. 
any  other  slate. 

*>  In  addilioQ.  EPA  believes  it  has  outhrortty  to 
approve  the  OTCs  recodunexMiatioas  under  section 
T76A.  the  general  transport  conunission  provision 
of  the  CAA.  For  the  reasons  described  in  the 
response-to-comments  documents  acGonrpenying 
this  Tinal  action,  which  include  toe  Sact  that  the 
OTC  refers  to  soctioa  176.\  in  its  own  by-laws.  EF.\ 
believes  that  the  Northeast  OTC  is  a  section  176A 
transport  ctwnmission  as  well  as  a  section  184 
transport  eomnussion.  As  a  coteequence,  EP.A 
believes  that,  notwithstanding  the  fact  that  the 
OTC's  tacomoMBdations  therasalves  do  oot 
explicitly  reier  to  section  176A.  it  may  treat  the 
OTCs  reconamaadations  as  section  17fiA  requests 
with  recoinmendations.  as  w«il  as  scctiion  ia4 
reoQBsnenidatioos.  aiud  act  on  tbem  accordingly. 
References  in  this  notice  to  EP.^s  analysis  of  and 
conclusions  oe  the  OTC  petitioc  inxier  section  \M 
are  ialeiiiied  to  reflect  also  EP.\'s  analysis  oi  and 
condosMns  oo  the  petition  treated  as  a  request  with 
recommendations  under  sectkn  17iA. 


documents,  EPA  disagrees  with 
comments  claiming  that  EPA  lacks  such 
authority  because  the  section  184 
process  is  invalid  under  the  United 
States  Constitution,  because  section  110 
dees  not  authorize  EPA  to  require  states 
to  adopt  specific  measures,  or  because 
an  EPA  SIP  call  requiring  state 
regulation  of  emissions  from  new  motor 
vehicles  violates  sections  177.  202,  and 
209  of  the  Act. 

A,  Section  J 84 

EPA  described  the  provisions  of 
section  184  in  detail  in  both  the  NPRM 
and  SNPRM.  See  59  FR  at  21722-21724 
and  59  FR  at  48668.  Section  184(c) 
explicitly  provides  that  the 
Administrator  is  to  review  the  OTC's 
recommendations  to  determine  whether 
the  control  measures  in  the 
recommendations  are  necessary  and 
otherwise  consistent  with  the  Act,  and 
is  to  approve,  disapprove,  or  partially 
disapprove  and  partially  approve  such 
recommendations.  Upon  approval,  the 
Administrator  is  to  issue  to  affected 
states  a  finding  under  section  110(k){5) 
that  the  SIP  for  such  state  is  inadequate 
to  meet  the  requirements  of  section 
110(a)(2)(D).  and  that  each  such  state  is 
required  to  revise  its  SIP  to  include  the 
approved  measiues  within  one  year 
after  the  finding  is  issued. 

In  the  SNPRM,  EPA  addressed 
comments  from  both  the  auto 
manufacturers  and  the  Natural 
Resources  Defense  Council  (NRDC) 
regarding  the  validity  of  the  section  184 
scheme  under  the  United  States 
Constitution.  Various  other  commenters 
also  submitted  comments  on  the 
constitutional  questions.  EPA  has  fully 
considered  the  comments  and  believes 
that  section  184  is  consistent  with  the 
Constitution,  as  discussed  in  the 
response-to-comments  documents. 

B.  Section  110 

EPA  is  interpreting  section  110  of  the 
Act  to  provide  that  it  grants  the  Agency 
independent  authority  to  issue  today's 
SIP  call,  apart  from  any  authority 
provided  by  section  184,  for  the  reasons 
given  below  and  in  the  SNPRM,  59  FR 
at  48667-48670  (col.  1),  and  further 
explained  in  detail  in  the  response-to- 
comments  document  accompanying  this 
final  action.  Section  110(a)(2)(D) 
requires  that  SIPs  include  adequate 
provisions  prohibiting  sources  in  the 
state  from  contributing  significantly  to 
nonattainment  or  interfering  with 
maintenance  in  any  other  state.  If  EPA 
finds  that  a  SIP  is  "substantially 
inadequate  to  *  *  *  mitigate  adequately 
interstate  pollutant  transport  *  *  *  or  to 
otherwise  comply  with  any  requirement 
of  this  Act,"  including  section 


110(a)(2)(D),  section  110(k)(5)  requires 
EPA  to  issue  a  SIP  call  requiring  the 
state  to  adopt  the  SIP  revisions 
necessary  to  correct  the  inadequacy. 

As  proposed  in  the  SNPRM,  EPA 
concludes  that  sections  110(a)(2)(D)  and 
(k)(5)  authorize  it  to  find  at  any  time 
that  a  SIP  is  inadequate  due  to  pollution 
transport.  EPA  believes  that  emissions 
reductions  from  new  motor  vehicles 
equivalent  to  those  achieved  by  the  OTC 
LEV  program  are  necessary  throughout 
the  OTR  to  bring  all  of  the  OTR  states 
into  attainment  (including  maintenance) 
of  the  ozone  NAAQS  by  their  respective 
attainment  dates;  that,  unless  an 
acceptable  LEV-equivalent  program  is  in 
effect,  OTC  LEV  is  necessary  because  it 
is  the  only  currently  available  method  of 
achieving  these  reductions;  that  the 
states'  SIPs  are  inadequate  to  the  extent 
they  do  not  provide  for  the  emissions 
reductions  from  new  motor  vehicles 
equivalent  to  those  achieved  by  the  OTC 
LEV  program;  and  that,  imless  EPA 
issues  a  finding  that  all  automakers  have 
opted  into  a  LEV-equivalent  program 
that  EPA  has  determined  by  rule  to  be 
acceptable,  the  states  must  adopt  the 
OTC  LEV  program  to  correct  the 
deficiency  within  one  year  of  the 
effective  date  of  the  finding  of 
inadequacy,  and  that  waiting  to  make 
this  finding  may  compromise  the  states' 
ability  to  achieve  the  reductions  by  the 
time  they  are  needed  for  timely 
attainment  and  maintenance  thereafter. 
As  discussed  in  the  SNPRM,  EPA 
concludes  that,  as  it  has  done  in  the 
past,  it  may  require  submission  of 
specific  SIP  measures  pursuant  to 
section  110(k)(5).  Finally,  as  discussed 
in  the  SNPRM,  EPA  believes  that  it 
should  find  the  states'  SIPs  inadequate 
only  insofar  as  they  do  not  contain  the 
emissions  reductions  from  new  motor 
vehicles  equivalent  to  those  achieved  bv 
OTC  LEV  program  because  those 
reductions  depend  on  vehicle  fleet 
turnover,  which  will  take  an  unusually 
long  time  to  generate  the  needed 
emissions  reductions. 

EPA  is  basing  today's  final  action  in 
part  on  this  independent  authority 
under  section  110,  and  it  believes 
certain  aspects  of  its  explanation  in  the 
SNPRM  merit  elaboration.  First,  where 
EPA  has  found  a  measure  to  be 
necessary  to  prevent  states  from 
contributing  significantly  to  other  states' 
nonattainment,  EPA  concludes  that 
section  110(k)(5)  authorizes  the  Agency 
to  find  SIPs  inadequate  to  the  extent 
that  they  do  not  contain  that  measure. 
In  this  case,  however,  both  EPA's  SIP 
call  under  section  110(k){5)  and  its 
necessity  finding  under  section  184  are 
qualified  by  the  assumptions  EPA  made 
in  conducting  the  necessity  analysis. 


Because  EPA  assumed  for  purposes  of 
its  analysis  that  certain  measures  were 
not  potentially  practicable  for  all  areas 
in  the  transport  region  and  thus 
excluded  such  measures  from 
consideration,  the  states'  obUgalion 
under  the  SIP  call  could  be  met  (1)  by 
obtaining  the  necessary  reductions  from 
new  motor  vehicles  through  adoption  of 
OTC  LEV  or  through  an  alternative  new 
motor  vehicle  program  that  achieved 
equivalent  emissions  reductions,  or  (2) 
by  adopting  alternative  measures  that 
will  provide  sufficient  emission 
reductions  to  fill  the  gap  in  emission 
reductions  needed  to  prevent  significant 
transport  impacts  on  downwind 
attainment,  which  would  demonstrate 
that  OTC  LEV  is  not  in  fact  necessary  in 
that  state. 

Second,  EPA  continues  to  support  the 
conclusions  described  in  the  SNPRM 
regarding  the  scope  of  this  SIP  call,  59 
FR  at  48669.  The  OTC  LEV  program  is 
distinctive  and  warrants  a  finding  under 
section  110(y(5)  that  these  SIPs  are 
deficient  insofar  as  they  do  not  provide 
for  emissions  reductions  from  new 
motor  vehicles  equivalent  to  those 
achieved  by  that  program.  Model  year 
1999  and  later  vehicles  will  remain  on 
the  road  until  well  after  the  attainment 
deadlines  throughout  the  northeast. 
Failure  to  require  that  they  meet  LEV 
emissions  standards  will  constitute  an 
irrevocable  loss  in  emissions  reductions 
until  those  vehicles  are  replaced  many 
years  later.  Therefore,  it  is  important 
that  the  tighter  LEV  standards  apply  to 
these  new  vehicles  if  the  reduced 
emissions  will  be  necessary  to  achieve 
and  maintain  the  NAAQS  later. 

A  general  finding  of  SIP  inadequacy  is 
not  yet  warranted.  EPA  recognizes  the 
close  connection  between  states' 
planning  to  address  transport  and  their 
planning  for  reductions  to  ensure  timely 
attainment.  The  November  15,  1994, 
deadline  for  states  to  submit  modeled  . 
attainment  demonstrations  has  now 
passed.  However,  of  the  states  in  the 
OTR  that  have  submitted  SIPs,  none         , 
purports  to  provide  for  the  emissions 
reductions  needed  to  bring  dowTiwind 
states  into  attainment  and  continue 
maintenance  of  the  ozone  standard.'" 
Especially  in  such  circumstances,  EPA 
continues  to  believe  that  it  has  authority 
under  section  110(k)(5)  to  find  that  the 
states'  current  SIPs  are  substantially 
inadequate  for  lack  of  a  pollution 


">ln  the  SNPRM,  EPA  incorrectly  staled  th.it  the 
Act  creates  no  deadline  for  submission  of  SIPs 
demonstrating  compliance  with  section 
1 10(a)(2)(D).  and  inadvertently  omitted  language  il 
had  drafted  to  explain  that  section  172(b),  read  In 
conjunction  with  section  172(c)(7),  does  estabi>h  « 
deadline  for  such  SIPs  for  nonattainment  arp,-..v 
That  date  too  has  now  parsed. 
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control  measure  that  must  be  adopted 
and  implemented  in  the  near  term  for 
the  state  to  achieve  fully  the  emissions 
reductions  necessary  to  mitigate 
transport  adequately.  However,  while 
the  states'  failure  merits  even  closer 
EPA  oversight  of  these  states'  progress 
in  SIP  development,  EPA  believes  that 
a  general  finding  of  SIP  inadequacy  is 
not  yet  warranted.  While,  for  the 
reasons  described  above,  EPA  is 
drawing  an  exception  with  respect  to  a 
finding  of  SIP  inadequacy  based  on  the 
.ibsence  of  a  LEV  program  from  these 
SIP,  EPA  still  believes  it  should 
generally  allow  states  the  first 
opportunity  to  address  transport  and 
their  attainment  demonstrations 
together  in  their  forthcoming  SIP 
revisions  before  the  Agency  exercises  its 
SIP-call  authority  more  broadly  to 
address  non-LEV  deficiencies. 
Even  though  the  attainment 
demonstrations  cire  now  overdue,  states 
are  in  the  process  of  incorporating  many 
additional  control  measures.into  their 
SIPs  for  purposes  of  meeting  their 
obligations  and  are  actively  working  to 
adopt  regional  strategies  to  address 
transport.  In  fact,  as  discussed  in  greater 
detail  below,  after  publication  of  the 
SNPRM  the  OTC  states  signed  a 
Memorandum  of  Understanding  to 
adopt  stringent  controls  on  NO, 
emissions  from  stationary  sources  that 
will  apply  region-wide  throughout  the 
OTR.  EPA  will  continue  to  track  the 
states'  progress  in  adopting  control 
measures  to  achieve  the  necessary 
reductions  in  time  for  downwind  states 
to  meet  their  attainment  deadlines  and 
to  maintain  the  NAAQS  thereafter,  and 
if  those  efforts  prove  insufficient,  EPA 
may  consider  making  a  more 
comprehensive  finding  of  SIP 
inadequacy  if  other  measures  are 
lacking. 

C.  Consistency  of  EPA  Action  With 
Sections  1 77.  202  and  209  of  the  Act 

EPA  reaffirms  its  initial  determination 
and  rationale  that  its  decision  is 
consistent  with  sections  177,  202  and 
209.  See  59  FR  48670-48671.  As 
discussed  in  the  SNPRM,  section 
202(b)(1)(C)  only  precludes  the  Agency 
from  promulgating  national  standards 
under  section  202  that  modify  certain 
specified  standards  prior  to  model  year 
2004.  This  is  not  a  general  prohibition 
against  all  EPA  action  relating  to  the 
control  of  emissions  from  motor 
vehicles.  In  acting  imder  section  184 
and  section  110.  however,  EPA  is  not 
imposing  mandatory  federal  standards. 
Rather,  EPA  is  requiring  the  states  to 
exercise  their  own  independent 
authority  under  section  177  to 
promulgate  state  regulations  relating  to 


the  control  of  emissions  from  motor 
vehicles.  That  state  authority  is  not 
limited  by  section  202fb}{l)(C).  Thus, 
this  action  relies  not  on  EPA's  authority 
under  section  202  (which  would  be 
limited  by  section  202(b)(1)(C)).  but  on 
EPA's  authority  under  sections  110  and 
184,  to  mandate  state  action  that  would 
otherwise  be  discretionary. 

Some  commenters  note  that  EPA  is 
requiring  states  to  act  under  section  177 
in  a  manner  that  would  otherwise  be  up 
to  the  discretion  of  the  state."  However, 
as  discussed  above,  sections  110  and 
184  give  the  Administrator  authority  to 
impose  "additional  control  measures" 
(i.e..  measures  over  and  above  those 
required  under  other  provisions  of  the 
Act)  on  states.  Moreover,  section 
110(a)(2)(D)  requires  SIPs  to  contain 
provisions  prohibiting  "any  source  or 
other  type  of  emissions  activity  "  from 
emitting  air  pollution  that  interferes 
with  attainment  or  maintenance  in  other 
states.  This  language  is  sufficiently 
broad  to  include  motor  vehicles.  "There 
is  no  indication  that  section  184  is 
limited  in  effect  to  stationary  sources  or 
that  state  standards  for  automobiles 
were  excluded  from  the  "additional 
control  measures"  that  EPA  could 
require  under  section  184. 

IV.  Basis  for  Requiring  OTC  LEV  or  a 
LEV-Equivalent  Program 

EPA's  explanation  of  the  proposed 
basis  for  approval  of  the  OTC  LEV 
recommendation  comprises  the  priraarv 
subject  of  the  SNPRM.  See  59  FR  at 
48671-48694.  This  detailed  explanation 
is  not  repeated  here.  Rather,  the 
following  discussion  references  many  of 
the  portions  of  the  SNPRM  on  which 
EPA  is  relying  for  today's  action.  In 
addition  to  these  references  and  a 
summary,  this  discussion  only 
addresses  changes  to  and  elaborations 
upon  EPA's  explanation  of  its  basis  for 
action.  In  addition  to  the  rationale  set 
forth  in  this  notice  and  the  response-to- 
comments  documents.  EPA  is  also 
relying  on  the  SNPRM  as  the  basis  for 
today's  SIP  call,  except  as  otherwise 
explained  in  the  response-to-comraents 
documents  or  in  this  preamble,  or  where 
the  SNPRM  is  inconsistent  with  those 
documents.  EPA  bases  its  requirement 
for  states  to  adopt  the  OTC  LEV  program 
on  its  determinations  that  the  emissions 
reductions  that  the  program  achieves  are 
necessary  to  bring  certain 
nonattainment  areas  into  attainment 
(including  maintenance)  of  the  ozone 
standard  by  the  dates  applicable  under 


**This  is  likely  lo  be  true  for  any  actions  ordered 
under  section  184  or  110.  EPA  would  not  need  the 
authority  of  section  110  and  184  to  require  stales 
to  promulgate  standards  already  required  by  law. 


Subpart  2  of  Part  D  of  Title  I  of  the  Clean 
Air  Act;  that,  unless  an  acceptable  LEV- 
equivalent  program  is  in  effect,  OTC 
LEV  is  necessary'  because  there  is  no 
other  currently  available  method  of 
achieving  these  reductions  from  the 
same  sources;  and  that  requiring  the 
OTC  LEV  program  is  consistent  with 
other  requirements  of  the  Act.  The  basis 
for  each  of  these  determinations  is 
described  in  detail  in  subsections  A  and 
B  of  this  section  of  the  notice. 

A.  Necessity 

EPA's  conclusion  that  the  emission 
reductions  achieved  by  the  OTC  LEV 
program  are  necessary  to  bring  certain 
nonattainment  areas  in  the  OTR  into 
attainment  (including  maintenance)  of 
the  ozone  standard  by  their  applicable 
dates  is  based  on  a  series  of  statutory 
interpretations  and  factual 
determinations.  As  set  forth  in  detail 
below,  EPA  is  interpreting  the 
"necessary"  standard  in  section 
184(c) — as  well  as  the  "significant 
contribution"  and  "interference"  tests  of 
section  110(a)(2)(D)  read  in  conjunction 
with  section  184(c)(5) — as  authorizing 
the  Agency  to  find  "necessary"  any 
potentially  broadly  practicable  measure 
that,  in  light  of  the  availability  of  other 
potentially  broadly  practicable 
measures,  is  needed  to  bring  the 
downwind  areas  into  timely  attainment. 
EPA  next  analyzes  the  full  magnitude  of 
emission  reductions  needed  for  serious 
and  severe  nonattainment  areas  in  the 
OTR  to  attain  the  standard,  and  the 
degree  to  which  various  sections  of  the 
OTR  upwind  of  those  respective 
nonattainment  areas  contribute  to  their 
nonattainment.  From  that  analysis  EPA 
concludes  that  50-75%  NOx  reductions 
from  every  portion  of  the  OTR  lying  to 
the  south,  southwest,  west  and 
northwest  of  each  of  the  serious  and 
severe  OTR  nonattainment  areas,  as  well 
as  50-75%  VOC  reductions  from  the 
portion  of  the  OTR  lying  in  or  near  (and 
upwind  of)  each  of  those  nonattainment 
areas,  are  needed  to  bring  each  of  those 
respective  nonattainment  areas  into 
attainment  by  their  respective 
attainment  dates. 

EPA  then  analyzes  the  potentially 
broadly  practicable  pollution  control 
meastires  (other  than  emission 
standards  for  new  motor  vehicles)  to 
determine  whether  they  would  achieve 
the  necessary  emission  reductions;  EPA 
concludes  that  they  would  not  and  that 
a  significant  shortfall  would  remain. 
Based  on  that  conclusion,  EPA  finds 
that  new  motor  vehicle  tailpipe 
emission  reductions  are  necessary  to 
help  fill  that  shortfall,  and  that,  unless 
an  acceptable  LEV-equivalent  program 
is  in  effect,  the  OTC  LEV  program  is  the 


only  program  currently  available  to 
achieve  those  reductions,  and  hence 
that  the  OTC  LEV  program  is  necessary. 
EPA  then  concludes  that  the  trading  and 
migration  of  vehicles  within  the  OTR 
provide  a  basis  for  requiring  that  the 
OTC  LEIV  program  be  adopted  even  in 
the  few  portions  of  the  OTR  not  upwind 
of  a  serious  or  severe  nonattainment 
area  in  order  to  ensure  that  the 
necessary  emission  reductions  from  the 
various  upwind  portions  of  the  OTR 
contributing  significantly  to  those 
downwind  nonattainment  problems  are 
actually  achieved.  Based  on  those 
findings,  EPA  then  concludes  that, 
unless  an  acceptable  LEV-equivalent 
program  is  in  effect,  the  OTC  LEV 
program  is  necessary  in  every  portion  of 
the  OTR  to  bring  the  serious  and  severe 
ozxjne  nonattainment  areas  of  the  OTR 
into  attainment  by  their  respective 
attainment  dates. 

Finally,  EPA  concludes  that  it  may 
interpret  section  184 "s  reference  to 
attainment  to  incorporate  maintenance 
of  the  ozone  standard.  EPA  relies  on 
that  interpretation,  on  EPA's  treatment 
of  the  OTR  petition  as  resting  also  on 
the  provisions  in  section  176A,  and  on 
EPA's  independent  authority  under 
sections  110(a)(2)(D)  and  (k)(5)  to 
address  the  interference  of  upwind 
states  with  maintenance  of  the  standard 
by  downwind  states.  Based  on  these, 
EPA  concludes  that  it  may  and  should 
make  the  same  necessity  and  SIP 
inadequacy  findings  described  above 
and  approve  the  OTC  recommendation, 
not  only  to  assure  timely  attainment  in 
the  OTR's  serious  and  severe 
nonattainment  areas,  but  also  because 
such  reductions  are  necessary  for  those 
and  certain  other  areas  to  maintain  the 
ozone  standard. 

1.  Legal  Interpretation  of  Necessity 

EPA  discussed  its  interpretation  of  the 
"necessary"  standard  under  sections 
184(c)  and  110(k)(5)  in  the  SNPRM.  5ee 
59  FR  at  48671-48675.  EPA  then 
proposed,  under  section  110(a)(2)(D), 
that  contributing  emissions  are 
"significant,"  at  least  where  EPA  finds 
that  controlling  the  emissions  is 
necessary  to  bring  any  downwind  area 
into  attainment.  EPA  also  proposed  that 
contributing  emissions  "interfere"  with 
downwind  maintenance,  at  least  where 
controlling  the  emissions  is  necessary 
for  downwind  areas  to  maintain  the 
NAAQS.  In  particular,  the  Agency 
believcs  that  the  "necessary"  standard 
requires  the  Agency  to  evaluate  the 
emissions  reductions  needed  and  then 
determine  whether  potentially 
reasonable  and  practicable  alternative 
measures  could  be  adopted  instead  of 
the  OTC  LEV  program  to  achieve  the 


needed  reductions.  Id.  There  are  two 
different  types  of  alternative  measures 
that  could  afiiect  a  finding  that  OTC  LEV 
is  necessary.  First,  an  alternative  that 
achieves  the  same  or  greater  emissions 
reductions  from  the  same  emissions 
sources  (here,  new  motor  vehicles)  may 
render  the  OTC  LEV  program 
imnecessary.  There  are  limited 
opportunities  to  develop  an  alternative 
to  the  OTC  LEV  program  that  would 
achieve  the  same  or  greater  reductions 
from  new  motor  vehicles.  This  is 
because  section  202  bars  EPA 
modification  of  the  Tier  I  standards 
prior  to  model  year  2004,  and  the  states 
cannot,  under  sections  177  and  209. 
adopt  standards  other  than  the 
California  standards.  As  discussed  in 
the  introduction  to  this  notice  and 
below,  EPA  has  worked  to  explore  the 
possibility  of  an  ahemaUve  program  to 
achieve  equivalent  reductions  from  new 
motor  vehicles  that  would  be  consistent 
with  these  provisions.  Such  a  program 
is  not  currently  available  to  the  OTC 
states.  However,  if  EPA  were  to 
determine  through  rulemaking  that  a 
LEV-equivalent  program  is  acceptable 
and  to  find  that  all  the  automakers  had 
opted  into  the  program,  then  states 
would  not  be  required  to  adopt  OTC 
LEV  as  long  as  the  LEV-equivalent 
program  remained  in  effect. 

Second,  certain  alternative  measures 
that  are  sufficient  in  the  aggregate  to 
achieve  the  necessary  reductions 
without  further  reductions  from  new 
motor  vehicles  could  likewise  render 
the  OTC  LEV  program  unnecessary. 
EPA's  interpretation  is  consistent 
with  its  approach  to  interpreting  the 
"necessary"  standard  under  section 
211(c)(4)(C)  of  the  Act.  See  59  FR  at 
48672.  The  interpretation  certified  by 
Congress  under  that  section  provides 
that  measures  are  necessary  if  no  other 
measures  that  would  bring  about  timely 
attainment  exist,  or  "if  other  measures 
exist  and  are  technically  possible  to 
implement,  but  are  unreasonable  or 
impracticable."  Similarly,  EPA  is 
concluding  here  that  alternatives  are 
available  if  they  are  at  least  potentially 
reasonable  and  practicable  for 
application  across  the  OTR,  as  well  as 
sufficient  to  achieve  the  necessary 
reductions.  Also,  EPA's  necessity 
determination  and  its  SIP  call  are  both 
subject  to  any  state's  ability  to 
demonstrate,  through  adoption  of 
alternative  measures  that  EPA  cannot 
currently  find  potentially  practicable  for 
all  OTR  areas,  that  the  OTC  LEV 
program  is  not  in  fact  necessary  to  bring 
the  downwind  states  into  attainment 
(including  maintenance),  and  thereby  to 
prevent  a  significant  contribution  from 
that  state  to  nonattainment  in  another 


and  to  prevent  interference  with 
maintenance  in  a  downwind  state. 

EPA  must  noake  any  determination  of 
the  need  for  additional  control  measures 
in  the  context  of  factual  uncertainty 
regarding  issues  such  as  whether 
measures  are  potentially  broadly 
practicable,  the  amount  of  reductions 
needed,  and  the  amount  of  reductions 
that  particular  measures  will  achieve  in 
fact.  EPA  is  making  its  determination 
based  on  the  best  information  currently 
available.  As  explained  in  the  SNPRM 
and  elaborated  upon  in  the  response-to- 
commenls  documents,  EPA  believes  that 
it  should  apply  a  general  policy  of 
resolving  these  uncertainties  in  favor  of 
the  public  and  the  environment. 

EPA  noted  in  the  SNPRM  that  the 
states'  attainment  plans  were  due  two 
months  later,  and  that  the  work  the 
states  had  accomplished  in  assembling 
their  attainment  plans  did  not  indicate 
that  the  OTC  LEV  program  would  be 
unnecessary  to  address  the  transport 
problem.  See  59  FR  at  48673.  EPA  has 
now  received  SIP  submissions  under 
section  182  (bHd),  concerning 
attainment  and  rate-of-progress,  that 
were  due  by  November  15. 1994  from 
only  a  few  of  the  states  in  the  OTC.  Of 
those  received,  none  purports  to  achieve 
NOx  or  VOC  reductions  sufficient  to 
account  for  contributions  to 
nonattainment  problems  further 
downwind.  This  further  confirms  that 
EPA  should  act  now  based  on  the  best 
available  information. 

EPA  discussed  in  its  NPRM  and 
SNPRM  whether  section  184,  together 
with  the  legislative  history,  support 
giving  "deference"  to  the  OTCs 
recommendation  regarding  the  necessity 
of  the  OTC  LEV  program,  and  EPA 
explicitly  requested  comment  on  that 
issue.  See  59  FR  at  21726-21727  and  59 
FR  at  48672.  EPA  has  now  considered 
the  issue  of  deference  to  the  OTC  in 
light  of  the  comments  received  and  does 
not  believe  that  the  OTC.  per  se. 
deserves  any  special  deference.  EPA 
believes,  however,  that  when  states 
submit  a  request  to  EPA  that  EPA  take 
specific  action  to  implement  section 
110(a)(2)(D),  whether  under  section 
110(k)(5)  alone  or  under  sections  176A 
or  184,  EPA  should  pay  close  attention 
to  that  request  and  consider  it  and  any 
recommendations  it  makes  carefully. 
EPA  believes  that  this  is  appropriate  in 
light  of  the  fundamental  role  that  states 
have  historically  played  in 
implementing  title  I  of  the  CAA  and  the 
expertise  that  states  bring  to  bear  on  air 
pollution  problems.  In  reviewing  any 
such  request  from  states,  EPA  remains 
obligated  to  consider  independently  all 
of  the  factual  information  available  in 
determining  whether  any  program 
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recommended  by  the  states  is  necessary. 
In  any  event,  in  this  instance.  EPA's 
independent  review  of  all  the  relevant 
factual  infonnation  fully  supports  the 
conclusion  that  the  OTC  LEV  program  is 
necessary,  and  EPA  has  not  accorded 
the  OTC's  recommendation  deference  in 
approving  it. 

2.  Emission  Reductions  from  OTC  LEV 
or  a  LEV-Equivalent  Program  are 
Needed 

(a)  Magnitude  of  Reductions  Needed 
for  Attainment  in  2005.  The  SNPRM 
contains  EPA's  detailed  analysis  of 
available  modeling  information 
regarding  the  magnitude  of  reductions 
needed  for  attainment  in  the  serious  and 
severe  nonattainment  areas  in  the  OTR. 
See  59  FR  at  48673-48675.  EPA's 
conclusion  is  that  NOx  emission 
reductions  of  50%  to  75%  from  a  1990 
baseline  emissions  inventory  are  needed 
throughout  the  OTR  to  reach  attainment  - 
of  the  ozone  NAAQS  in  those  serious 
and  severe  areas.  EPA  further  concludes 
that  VOC  emissions  reductions  of  50% 
to  75%  from  a  1990  baseline  emissions 
inventory  are  needed  in  and  near  (and 
upwind  of)  the  Northeast  urban  corridor 
for  attainment  in  the  serious  and  severe 
areas.  Some  parts  of  the  OTR  may  need 
reductions  closer  to  the  upper  end  of  the 
range  and  other  parts  closer  to  the  lower 
end,  based  on  the  emissions  level  in  the 
particular  area  and  the  geographic 
location  of  the  area. 

As  explained  in  the  SNPRM,  59  FR  at 
48674.  the  50%  to  75%  reductions  are 
needed  from  a  1990  baseline  emissions 
inventory,  assuming  that  all  growth  in 
emissions  since  1990  must  be 
neutralized  in  addition  to  achieving 
these  percentage  reductions.  The 
estimated  target  level  of  emissions 
implied  by  this  percentage  reduction 
will  not  vary  over  time,  though  the 
growth  that  must  be  neutralized  will 
steadily  increase.  EPA  derived  this 
conclusion  fronl* extensive  modeling 
studies  that  are  described  in  the  SNPRM 
but  are  not  repeated  here.  See  59  FR  at 
48675. 

EPA  reviewed  in  detail  the 
atmospheric  modeling  tools  used  to 
analyze  the  need  for  and  effectiveness  of 
various  strategies,  and  the  studies  that 
had  been  completed  at  the  time  of  the 
SNPRM.  See  59  FR  at  48674.  These  tools 
include  the  Regional  Oxidant  Model 
(ROM)  and  the  Urban  Airshed  Model 
(UAM),  which  differ  principally  in  the 
size  of  the  modeUng  domain  and  the 
resolution  of  information  about  subunits 
in  the  photochemical  grid.  EPA  also 
explained  that  the  relationship  between 
RC3m  and  UAM  modeling  involves  an 
iterative  process.  ROM  applications 
provide  boundary  conditions  (i.e.,  the 


conditions  of  the  ambient  air  at  the 
upwind  boundary  of  each  of  the  UAM 
domains)  for  UAM  analysis,  and  UAM 
analyses  provide  information  about 
strategies  that  can  h^input  for  further 
ROM  modeling  to  yield  more  refined 
boundary  conditions  for  further  UAM 
analysis. 

The  states'  obligation  to  submit 
attainment  demonstrations  (due 
November  15, 1994)  involves  the  use  of 
UAM  modeling  to  demonstrate  that  the 
adopted  control  measures  will  achieve 
attainment  for  their  own  nonattainment 
areas.  As  indicated  above,  only  a  few  of 
the  OTR  states  have  submitted  any  of 
this  information,  including  UAM 
modeling,  and  none  has  submitted  the 
complete  UAM  modeling.  As  indicated 
in  the  SNPRM.  EPA  does  not  expect  the 
UAM  modeling  to  be  completed  in  the 
near  future.  EPA  does  not  believe  it  is 
appropriate  to  wait  for  the  UAM 
attainment  demonstrations  (which  have 
since  become  overdue)  to  reach  a 
conclusion  here.  This  is  because  ROM  is 
the  more  important  modeling  tool  for 
assessing  transport  and  is  sufficient  to 
support  certain  key  conclusions  with 
respect  to  transport.  Also,  the  OTC  LEV 
and  the  LEV-equivalent  programs 
depend  on  time  for  vehicle  turnover  to 
achieve  reductions  and  delay  could 
cause  necessary  reductions  to  be 
irrevocably  lost.  Current  information 

{ustifies  action  now  to  avoid  the  very 
ligh  risk  of  losing  necessary  reductions 
while  awaiting  further  technical 
information  from  the  states  that  is 
already  overdue. 

(b)  Contribution  Analysis 

As  described  in  more  detail  in  the 
response-to-comments  documents,  EPA 
continues  to  rely  on  the  ROM  studies 
described  in  the  SNPRM— the  ROMNET 
£ind  Matrix  studies — to  support  its 
conclusions  concerning  transport  and 
the  amount  of  emissions  reductions 
needed  across  the  region  for  the  serious 
and  severe  nonattainment  areas  in  the 
Northeast  corridor  to  attain.  In  the 
SNPRM,  EPA  examined  the  degree  to 
which  transport  contributes  to  the  ozone 
problem  in  each  of  those  areas.  See  59 
FR  at  48675-77.  EPA  acknowledged  that 
it  is  enormously  complicated  to 
determine  which  reductions  are  needed 
for  any  specific  area  to  avoid  causing 
ozone  exceedances  downwind.  The 
analysis  depends  on  regional,  urban, 
and  wind  trajectory  modeling 
information  and  monitoring  data,  as 
well  as  information  on  controls  assumed 
in  the  web  of  downwind  areas  and  other 
upwind  areas.  In  the  SNPRM,  EPA 
noted  that  the  OTC  relied  on  ROM 
studies  and  trajectory  analyses  to 
determine  the  extent  to  which  upwind 


areas  contribute  to  exceedances 
downwind  throughout  the  OTR.  EPA 
continues  to  believe  that  these  studies 
support  its  conclusions. 

In  the  SNPRM,  EPA  also  reviewed 
studies  in  which  EPA  examined  surface 
winds  and  aloft  winds  data  during  the 
relevant  times.  As  stated  in  the  SNPRM, 
this  information  indicates  that  transport 
results  in  a  large  cumulative  impact  of 
emissions  and  ozone  transported  by 
surface  winds  from  the  south  and 
southwest  of  each  of  the  nonattainment 
areas  along  the  Northeast  urban 
corridor,  and  that  transport  also  results 
from  ozone  and  emissions  transported 
by  winds  aloft  from  far  to  the  west  and 
northwest  of  each  of  the  nonattainment 
areas  along  the  corridor.  EPA  continues 
to  believe  that  these  studies  support  its 
conclusions. 

More  specifically,. wind  trajectory 
data  support  the  conclusion  that  the 
following  areas  contribute  to 
nonattainment  and  maintenance 
problems  in  the  OTR,  in  the  following 
manner  (other  areas  may  contribute  as 
well):  The  Washington,  D.C. 
nonattainment  area — encompassing  part 
of  Virginia,  the  District  of  Columbia, 
and  part  of  Maryland — is  to  the  south- 
southwest  of  the  Baltimore,  Maryland, 
nonattainment  area,  and  thus,  according 
to  wind  trajectory  data,  ozone  and 
emissions  from  those  areas  travel  with 
the  surface  winds  to  contribute  to  the 
nonattainment  problem  in  Baltimore. 
The  Baltimore  area  itself,  as  well  as  the 
rest  of  Maryland,  is  to  the  south, 
southwest,  or  west  of  the  Philadelphia, 
Pennsylvania  nonattainment  area, 
which  includes  parts  of  Pennsylvania, 
Delaware  and  New  Jersey;  thus  ozone 
and  emissions  from  Maryland 
contribute  to  that  nonattainment 
problem.  Ozone  and  emissions  from 
western  Pennsylvania,  and  western  and 
northern  Maryland,  contribute  to  the 
Philadelphia  problem  as  well.  Ozone 
and  emissions  from  the  Philadelphia 
area  contribute  to  the  New  York  City 
area  which  lies  to  the  northeast.  Ozone 
and  emissions  from  western  and 
northern  Pennsylvania  and  northern 
New  Jersey,  and  the  southern  and 
western  portions  of  upstate  New  York — 
which  are  to  the  west  and  northwest  of 
the  New  York  City  area — also  contribute 
to  the  nonattainment  problem  in  that 
area,  which  comprises  parts  of  New 
York,  northern  New  Jersey,  and 
southern  Connecticut.  The  New  York 
City  area  is  to  the  southwest  of 
Providence,  Hartford,  and  Boston,  and 
thus  ozone  and  emissions  from  the  New 
York  City  area  contribute  to  those  areas' 
problems.  Ozone  and  emissions  from 
upstate  New  York  and  northern 
Pennsylvania,  which  lie  to  the  west  and 


northwest,  also  contribute  to  the 
problems  in  Hartford,  Providence  and 
Boston.  Connecticut,  Rhode  Island, 
western  Massachusetts.  Vermont,  and 
central  and  southern  New  Hampshire 
also  contribute  to  the  Boston  problem, 
by  virtue  of  lying  to  the  southwest,  west 
or  northwest  of  Boston.  By  virtue  of 
lying  to  the  southwest  of  Portsmouth, 
New  Hampshire,  the  states  of 
Connecticut,  Rhode  Island,  and 
Massachusetts  contribute  to 
Portsmouth's  nonattainment  problem. 
Western  and  northern  New  York  State, 
Vermont,  and  central  and  southern  New 
Hampshire  lie  to  the  west  and  northwest 
of  the  Portsmouth  nonattainment  area, 
and  thus  also  contribute  to  the 
Portsmouth  problem.  The  Boston  area, 
as  well  as  New  Hampshire,  Vermont, 
and  New  York  State,  lie  to  the 
southwest  or  west  of  Maine,  and  thus 
contribute  to  nonattainment  and 
maintenance  problems  in  Maine. 

Recently,  and  too  late  for  inclusion  in 
the  rationale  of  the  SNPRM,  three 
additional  studies  have  become 
available,  described  below.  These  new 
studies  confirm  the  conclusions 
indicated  by  the  previous  studies. 

EPA  has  completed  a  modeling 
analysis  for  the  OTC  to  examine  the 
potential  impacts  of  region-wide  NOx- 
oriented  control  strategies  in  portions  of 
the  eastern  United  States.'^  The 
pertinent  purposes  of  this  analysis  were 
(l).to  identify  whether  a  set  of 
alternative  regional  controls  would 
reduce  ozone  transport  into  and  along 
the  Northeast  "Urban  Corridor"  to 
below  120  ppb,  and  (2)  to  examine  the 
incremental  benefits,  in  term  of  ozone 
reductions  in  the  Corridor,  from  the 
application  of  control  strategies  writhin 
the  Corridor  only  and  within  the  entire 
OTR.  For  this  analysis,  the  "Urban 
Corridor"  is  defined  as  the  contiguous 
serious  and  severe  ozone  nonattainment 
areas  extending  from  Washington,  EXD, 
through  Baltimore,  Philadelphia,  New 
York  City,  and  New  England  to  southern 
New  Hampshire. 

For  the  analysis  EPA  used  ROM  {see 
59  FR  at  48674).  a  photochemical  grid 
model  covering  the  eastern  half  of  the 
United  States  and  southeastern  Canada. 
Model  simulations  were  performed  for 
two  meteorological  episodes:  July  1-15. 
1988  and  July  13-21.  1991.  The  July 
1988  period  was  a  severe  and 
widespread  ozone  episode  in  most 
sections  of  the  modeling  domain. 
During  the  July  1991  period,  high  ozone 
concentrations  were  limited  to  the 
Midwest  and  Northeast.  Meteorological 
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weather  patterns  were  quite  favorable 
for  large-scale  ozone  and  precursor 
transport  info  and  along  the  Urban 
Corridor  during  both  episodes. 

EPA  modelled  several  scenarios 
simulating  very  significant  emission 
reductions  (on  the  order  of  35-40%  for 
NOx  and  VOC)  in  the  OTR.  These 
scenarios  included,  among  others, 
reductions  from  combinations  of 
measures,  including  the  Clean  Air  Act- 
mandated  control  programs,  a  0.15  lb/ 
MMBtu  NOx  limit,  an  additional 
"corridor  control  package,"  and  LEV. 
None  of  these  emission  reduction 
combinations  was  sufficient  to  reduce 
ozone  levels  to  below  0.12  ppm 
throughout  the  region.  Specifically, 
even  with  the  most  effective 
combination  of  measures,  several  areas, 
including  the  New  York  City  area  and 
parts  of  New  England,  were  not  in 
attainment  by  the  year  2005. 
Specifically  in  New  England,  even  the 
most  effective  combination  of  these 
measures  did  not  result  in  attainment  in 
the  Boston  area  and  parts  of  Connecticut 
and  Rhode  Island  by  the  year  2005. 
Because  emissions  are  lower  in  2005 
than  in  1999  (the  attainment  year  for 
serious  areas  in  the  OTR).  it  is  a 
reasonably  extrapolation  from  this  data 
that  an  even  greater  nonattainment 
problem  remained  in  1999.  and  that  a 
maintenance  problem  in  these  areas  is 
to  be  expected.  This  provides  additional 
support  to  EPA's  conclusions  from  the 
SNPRM  that  very  large  emission 
reductions  will  be  required  throughout 
the  OTR  to  bring  all  areas  into 
attainment. 

EPA  also  used  ROM  to  examine  the 
impact  on  air  quality  of  a  region-wide 
OTC  LEV  program  applied  in  addition 
to  a  Clean  Air  Act  2005  base  case 
scenario  and  a  0.15  Ib/MMBtu  NOx 
program  in  the  OTR.  Given  that,  due  to 
fleet  turnover,  reductions  from  the  OTC 
LEV  program  would  be  only  partially 
achieved  by  2005,  EPA's  ROM  analysis 
found  the  incremental  improvements  in 
ozone  levels  due  to  appfication  of  the 
OTC  LEV  program  (reductions  of  3-6 
ppb  in  daily  maximum  ozone  levels)  to 
be  relatively  large.  EPA  found  this 
incremental  improvement  from  OTC 
LEV  most  evident  when  the  LEV  results 
are  compared  with  the  results  of 
simulating  the  impact  of  a  "corridor 
control  strategy"  that  would  result  in 
similar  emission  reductions. 

A  further  discussion  of  this  recent 
model  analysis  is  included  in  the 
response-to-comments  documents. 

New  York  Slate  reached  conclusions 
that  support  the  studies  described 
above,  after  applying  the  Urban  Airshed 
Model  (UAMIV)"to  the  modeling 
domain  being  used  in  the  New  York  and 


Connecticut  ozone  attainment 
demonstrations. '3  These  studies  utilized 
the  CALMET  procedure  for  generating 
meteorological  inputs  to  UAM. 
Consequently,  resulting  wind  fields  and 
mixing  heights  differed  from  those  used 
in  the  ROM  analyses  and  in  earlier 
UAM  studies  conducted  by  the  same 
investigators.  New  York  State's  most 
recent  UAM  study  shows  that  it  would 
be  impossible  to  demonstrate  attainment 
unless  large  reductions  in  regional 
ozone  transported  into  the  domain  were 
realized.  In  this  UAM  study,  it  is  shown 
that  a  local  strategy  reflecting  75% 
reduction  in  VOC  and  25%  reduction  in 
NOx  combined  with  an  upwrind  regional 
strategy  reflecting  75%  reduction  in 
NOx  and  25%  reduction  in  VOC  would 
be  necessary  to  attain  the  NAAQS 
throughout  the  New  York  UAM  domain 
These  results  add  credence  to  the  ROM 
matrix  findings  and  results  from  ROM 
simulations  perfonned  for  the  OTC, 
which  came  to  similar  conclusions. 

In  the  New  York  UAM  analysis,  both 
large  VOC  and  large  NOx  reductions 
were  effective  in  reducing  peak  ozone 
concentrations,  with  the  VOC  controls 
being  somewhat  more  so.  However, 
predicted  reductions  in  ozone  were 
more  extensive  over  a  larger  area  when 
NOx  was  reduced  by  large  amounts. 
This  latter  finding  with  the  UAM  is 
consistent  with  ROM  analyses  that 
suggest  that  large  NOx  reductions  will 
be  needed  to  reduce  regional  transport 
to  at  or  below  1 20  ppb  of  ozonn.  As 
noted  above,  the  New  York  UAM 
analyses  to  date  are  consistent  in 
predicting  that  large  reductions  to 
incoming  regional  ozone  (through 
control  of  ozone  precursors)  will  b« 
needed  to  demonstrate  attainment 
further  downwind  with  the  UAM. 

The  New  York  UAM  analysis  uses 
more  refined,  localized  meteorological 
estimates  (CALMET),  instead  of  coarser 
ROM  meteorology,  as  well  as  the 
updated  interim  regional  inventory, 
rather  than  1985  National  Acid 
Precipitation  Assessment  Program 
emissions.  This  study  is  close  to  what 
New  York  is  expected  to  use  for  its 
attainment  demonstration  and  rare-of- 
progress  SIPs;  thus,  the  study  is 
particularly  helpfid. 

Finally.  EPA  performed  studies 
designed  to  determine  the  extent  to 
which  improved  air  quality  in  recent 
years  is  due  to  meteorological 
fluctuations  compared  to  reduced  VOC 


'  ^  See  KuruvilU.  John  el.  at.  "Modeling  Analy1«>'^ 
of  the  Ozone  Problem  in  ihe  Norttieabi".  prepMrni 
for  U.S.  EPA,  CA  Na  X81932a-01-0.  tPA 
document  no.  EPA-230-R-94-108.  1994. 
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emissions."*  These  studies,  discussed  in 
more  detail  in  the  response-to- 
comments  documents,  included  the 
development  and  application  of  a 
statistical  procedure  for  normalizing 
apparent  ozone  air  quality  trends  to 
account  for  confounding  meteorological 
factors.  The  studies  concluded  that  after 
meteorology  is  normalized,  there  has 
been  a  downward  trend  in  ozone 
concentrations  of  1-2%  per  year,  from 
1981  through  1993  (the  end  date  of  the 
studies).  EPA  then  conducted  a  ROM 
test  that  examined  the  impact  on  ozone 
levels  of  the  reduction  in  VOC  and  NOx 
emissions  between  1988  and  1991.  ROM 
predicted  a  decrease  in  ozone  levels  that 
matched  the  decrease  observed  in  the 
meteorological  studies.  EPA  views  these 
studies  as  confirmation  of  the  validity  of 
the  ROM  model's  estimates. 

For  its  conclusions,  EPA  relies  on  (1) 
the  initial  ROM  studies  showing  that 
50-75%  NOx  reductions  (from  1990 
levels)  from  the  OTR  as  a  whole  are 
needed  to  bring  the  serious  and  severe 
nonattainment  areas  into  attainment  by 
2005;  (2)  the  wind  trajectory  analysis 
supporting  the  conclusion  that  locations 
lying  anywhere  from  the  south  through 
northwest  of  each  of  those 
nonattainment  areas  must  contribute 
that  level  of  NOx  reductions  in  order  for 
each  of  those  nonattainment  areas, 
respectively,  to  attain;  and  (3)  the 
subsequent  ROM.  NY  UAM  and 
meteorological  studies  confirming  the 
results  of  the  initial  ROM  and  wind- 
trajectory  analysis.  Based  on  these.  EPA 
concludes  that  50-75%  NOx  reductions 
from  the  1990  levels  in  each  state  (or.  in 
the  case  of  Virginia,  the  portion  of  the 
state)  in  the  OTR  will  be  needed  in 
order  for  each  of  the  serious  and  severe 
areas  from  Baltimore  northeast  through 
Portsmouth,  New  Hampshire  to  attain 
the  standard.  In  addition,  based  on  the 
same  analyses.  EPA  concludes  that  50- 
75%  VOC  reductions  from  the  1990 
levels  are  needed  in  and  near  and 
(upwind  of)  those  nonattainment  areas 
in  order  for  each  of  those  areas — 
including  the  portions  of  the 
Washington.  Philadelphia.  New  York. 
Providence  and  Portsmouth  areas  just 
downwind  and  across  state  lines  from 
those  nearby  upwind  VOC  sources — to 
attain  the  standard  by  their  respective 
attainment  dates.'*  The  need  for  this 


large  level  of  reductions,  coupled  with 
the  wind  trajectory  data,  form  the  basis 
for  EPA's  conclusions  that  virtually 
every  area  within  the  OTR  contributes 
directly  to  a  nonattainment  or 
maintenance  problem  in  a  downwind 
state  in  the  OTR. 

(c)  Analysis  of  Inventory  and  Options 
for  Control  Measures 

The  next  step  in  EPA's  analysis  is  to 
assess  the  options  available  for 
achieving  the  necessary  reductions  in 
NOx  across  the  OTR  and  in  VOCs  in  and 
near  the  Northeast  Corridor  of  the  OTR. 
which  is  discussed  in  more  detail  in  the 
SNPRM.  See  59  FR  at  48677^8684.  For 
this  step,  EPA  first  assessed  the  best 
available  information  about  the 
inventory  of  emissions  across  the  OTR 
and  then  considered  various  potential 
control  measures  to  reduce  emissions  by 
the  necessary  amount.  In  its  analysis. 
EPA  considered  options  that  are  at  least 
potentially  reasonable  and  practicable 
across  the  entire  OTR  (referred  to  herein 
as  "potentially  broadly  practicable" 
measures).  In  other  words.  EPA  has  not 
considered  options  that,  while  perhaps 
potentially  practicable  to  some  extent  in 
some  locations,  would  be  impracticable 
if  applied  to  their  full  extent  throughout 
the  OTR. '6 

i.  Inventory  Analysis 

EPA  relied  on  the  1990  interim 
regional  inventory  used  for  ROM  and 
UAM  analyses  and  projected  emissions 
growth  to  estimate  NOx  and  VOC 
emissions  in  2005  (the  attainment 
deadline  for  severe  areas,  except  for  the 
New  York-New  jersey-Connecticut  area 
with  the  slightly  later  deadline  of  2007). 
EPA  projected  that  highway  vehicles 
will  account  for  approximately  38%  of 
the  total  NOx  inventory  and  22%  of  the 
total  VOC  inventory  in  2005,  indicating 
that  substantial  motor  vehicle  controls 
would  have  to  be  an  important  part  of 
a  workable  compliance  plan  for  the 
OTR.  EPA  projected  the  gasoline- 
powered  light-duty  vehicle  component 
of  the  inventory  (the  vehicle  types  that 


'*See  Briering,  "Urban  Ozone  Trends  Adjusted 
for  Meteorology":  See  also  Cox.  William  M.  and 
Chu.  Shao-Hung.  "Meteorologically  Adjusted 
Ozone  Trends  in  Urban  Areas:  A  Probabilistic 
Approach".  Atmospheric  Envirorunent.  Vol.  27B, 
No.  4.  pp.  425-434,  1993. 

"  For  example,  VOC  sources  in  the  northern 
Virginia  portion  of  the  Washington  nonattainment 
area  contribute  to  nonattainment  in  the  Maryland 
portion  of  that  area,  and  VOC  sources  in  the  New 


Hampshire  portions  of  the  Boston  nonattainment 
area  contribute  to  nonattainment  in  the 
Massachusetts  portion  of  that  area. 

'*EPA  believes  that  whether  such  measures — 
particularly  those  involving  local  land-use, 
highway,  or  mass  transit  infrastructure  changes — 
are  practicable  to  some  extent  in  individual  areas 
depends  on  a  consideration  of  local  factors  that  can 
be  conducted  only  by  state  and  local  citizens  and 
governments.  For  that  reason,  EPA  cannot  itself 
either  determine  or  assume  that  those  measures  are 
practicable  to  some  extent  in  any  particular  area.  As 
described  elsewhere  in  this  notice,  however,  EPA 
has  left  states  the  flexibility  to  demonstrate  that 
such  measures  are  indeed  practicable  and  hence 
might  close  any  emissions  reductions  shortfall  so  as 
to  render  emission  reductions  from  new  motor 
vehicles  unnecessary. 


would  be  subject  to  the  OTC  LEV 
program)  to  constitute  28%  of  total  NOy 
emissions  and  19%  of  total  VOC 
emissions  in  the  2005  inventory. 

ii.  Analysis  of  Options  for  Control 
Measures  Without  More  Stringent  New 
Motor  Vehicle  Standards 

To  identify  and  evaluate  the  full  range 
of  potentially  broadly  practicable 
control  options,  EPA  first- analyzed  the 
impact  of  measures  explicitly  required 
by  the  Act.  using  the  same  ROM 
modeling  tools  used  to  assess  the  overall 
magnitude  of  reductions  needed  in  the 
OTR.  The  Agency  then  analyzed  other 
options  to  fill  the  shortfall  in  emissions 
reductions,  including  a  stringent  limit 
on  NOx  emissions,  measures  EPA 
included  in  proposed  Federal 
Implementation  Plans  (FIPs)  for  three 
areas  in  California,  and  measures  listed 
in  compilations  of  NOx  and  VOC 
control  measures  prepared  by  EPA  and 
the  State  and  Territorial  Air  Pollution 
Program  Administrators/Association  of 
Local  Air  Pollution  Control  Officials 
(STAPPA/ALAPCO).  Recognizing 
uncertainties  in  various  aspects  of  its 
analysis  and  EPA's  authority  to  resolve 
those  uncertainties  in  favor  of  health 
and  environmental  protection.  EPA 
concludes  that  no  combination  of  such 
measures  would  be  sufficient  to  achieve 
the  necessary  amount  of  reductions 
without  more  stringent  standards 
apolicable  to  new  motor  vehicles. 

EPA  identified  in  the  SNPRM  the 
array  of  measures  applicable  to 
stationary  and  mobile  sources  under  the 
Act.  and  described  its  modeling  of  the 
impacts  of  these  measures  on  ambient 
ozone  levels  in  the  OTR.  EPA  calculated 
that  application  of  these  controls  would 
achieve  reductions  by  2005  in  the  OTR 
of  20%  for  NOx  and  37%  for  VOCs  from 
the  1990  baseline  inventory,  and 
concluded  from  ROM  studies  modeling 
the  impacts  of  these  measures  that  this 
level  of  reductions  would  be 
insufficient. 

As  explained  in  the  SNPRM.  EPA 
must  account  for  problems  in 
calculating  the  impact  of  control 
measures,  including  imperfect 
enforcement,  control  equipment 
malfunctions,  and  operating  and 
maintenance  problems.  Accounting  for 
such  problems  through  a  "Rule 
Effectiveness"  factor  diminishes  the 
emissions  reductions  that  one  could 
expect  if  all  sources  could  fully  comply 
with  rules  at  all  times.  See  59  FR  at 
48682.  EPA  noted  that  it  had  applied 
Rule  Effectiveness  considerations  in 
calculating  the  overall  impact  of  the 
Act-mandated  controls  for  the  ROM 
studies  and  for  mobile  sources  within 
the  MOBILE  emissions  model.  See  59 


FR  at  48679  n.36  and  48b82.  However, 
EPA  did  not  apply  Rule  Effectiveness 
values  in  calculating  the  impacts  of 
other  control  measures,  thereby  making 
these  measures  overly  optimistic. 

In  addition  to  the  Act-mandated 
controls.  EPA  also  examined  the  impact 
of  a  region-wide  limit  on  NOx  emissions 
of  0.15  Ibs/MMBtu  (the  "0.15  NOx 
standard")  for  boilers,  gas  turbines,  and 
internal  combustion  engines  with  a 
capacity  of  at  least  250  MMBtu/hr.  EPA 
calculated  that  this  level  of  control 
would  achieve  a  15%  reduction  in 
inventory-wide  NOx  emissions  from  a 
2005  projected  baseline,  after 
application  of  other  controls  mandated 
in  the  Act.  Together  with  the  mandatory 
measures,  this  would  achieve  a  total 
NOx  emissions  reduction  in  the  OTR  of 
32%  from  1990  baseline  levels. 

EPA  explained  in  the  SNPRM  that  it 
evaluated  the  0.15  NOx  standard  as 
representing  the  maximum  emissions 
reduction  from  large  stationary  sources 
that  is  not  clearly  unreasonable  or 
impracticable.  See  59  FR  at  48679.  By 
this  EPA  explained  that  it  did  not  mean 
that  EPA  believes  that  such  measures 
are  in  fact  reasonable  and  practicable. 
See  59  FR  at  48678. 

In  fact,  on  September  27,  1994 — five 
days  after  publication  of  the  SNPRM— 
eldven  of  the  thirteen  OTC  member 
States  signed  a  Memorandum  of 
Understanding  regarding  regional  NOx 
controls  (NOx  MOU)  somewhat  less 
stringent  than  the  0.15  NOx  standard. 
Only  Massachusetts  and  Virginia  have 
not  signed  the  NOx  MOU. 

l!)esigned  to  build  on  the  existing  NOx 
Reasonably  Available  Control 
Technology  (RACT)  program,  the 
agreement  represents  a  phased  approach 
to  controlling  NOx  emissions  from 
power  plants  and  other  large  fuel 
combustion  sources.  The  first 
component  (called  "phase  II"  because 
the  existing  NOx  RACT  program  is 
"phase  I"),  to  be  implemented  by  May 
1999,  would  include  three  control  zones 
in  the  region:  An  inner  zone  ranging 
fix)m  the  Washington,  DC,  metropolitan 
area  northeast  to  southeastern  New 
Hampshire;  an  outer  zone  ranging  from 
the  inner  zone  out  to  western 
Pennsylvania;  and  a  northern  zone 
which  includes  much  of  northern  New 
York  and  northern  New  England, 
including  most  of  New  Hampshire. 

Control  requirements  under  the  MOU 
vary  with  the  zone  in  which  the  various 
sources  are  located,  with  the  most 
stringent  requirements  occurring  in  the 
inner  zone.  Affected  sources  (boilers 
and  indirect  heat  exchangers  with  a 
maximum  gross  heat  input  rate  of  at 
least  250  MMBtu  per  hour  and  electric 
generating  units  producing  at  least 


15MW  of  electricity)  in  the  Inner  Zone 
will  be  required  to  reduce  NOx 
emissions  by  65  percent  from  base  year 
levels  or  emit  NOx  at  a  rate  of  no  more 
than  0.2  Ibs/MMBtu.  In  the  Outer  Zone, 
NOx  emissions  must  be  reduced  by  55 
percent  from  base  year  levels  by  May  1, 
1999.  or  emissions  must  be  limited  to  no 
more  than  0.2  Ibs/MMBtu.  Northern 
Zone  controls  remain  at  RACT  levels 
during  phase  II. 

The  next  phase  (known  as  "phase  III") 
would  be  implemented  by  May  2003.  By 
that  date,  affected  sources  in  both  the 
Inner  and  Outer  Zones  must  reduce 
NOx  emissions  by  75  percent  from  base 
year  levels  or  limit  NOx  emissions  to  no 
more  than  0.15  Ib/MMBtu.  Affected 
sources  in  the  Northern  Zone  would  be 
subject  to  regulations  that  would  reduce 
their  rate  of  NOx  emissions  by  55 
percent  from  base  year  levels,  or  would 
have  to  emit  NOx  at  a  rate  of  no  greater 
than  0.2  Ibs/MMBtu. 

The  NOx  MOU  provides  for  modified 
regulations  for  the  May  1,  2003,  targets 
if  additional  modelling  and  analysis 
show  that  these  modified  rfgulatiuns.  in 
combination  with  regulations  for 
controlling  VOCs,  will  result  in 
attainment  of  the  ozone  standard 
throughout  the  OTR.  In  sur.h  a  case,  the 
NOx  MOU  would  have  to  be  revised  by 
December  31, 1998. 

Based  on  EPA's  1990  interim 
emissions  inventon*-,  EPA  estimates  that 
the  NOx  MOU  will  result  in  about  a  70 
percent  reduction  in  NOx  from  these 
sources,  or  slightly  less  than  the 
reduction  that  would  have  occurred 
with  the  application  of  a  region-wide 
0.15  Ibs/MMBtu  standard.  EPA 
estimates  that  more  than  three-fourths  of 
the  total  NOx  reductions  to  be  obtained 
under  the  NOx  MOU  will  be  achieved 
by  1999. 

In  addition  to  the  Act-mandated 
measures  and  region-wide  NOx 
controls.  EPA  also  considered  a  varielv 
of  NOx  and  VOC  control  measures  from 
STAPPA/ALAPCO  compilations, 
transportation  control  measures. 
CaHfomia  reformulated  gasoline,  and 
measures  EPA  proposed  for  FIPs  for 
California  areas.  As  summarized  in  the 
SNPRM,  most  of  the  NOx  source 
categories  in  die  STAPPA/ALAPCO 
compilation  were  already  encompassed 
within  the  0.15  NOx  standard.  The 
remaining  STAPPA/ALAPCO  categories 
of  small  stationary  and  area  sources 
comprise  an  extremely  small  portion  of 
the  stationary  source  segment  of  the 
emissions  inventory,  and  a  still  smaller 
portion  of  the  overall  inventory.  EPA 
also  calculated  that  the  transportation 
control  measures  that  EPA  would 
consider  potentially  broadly  practicable 
would  yield  only  a  combined  reduction 


of  2.5%  from  1990  baseline  inventory- 
wide  NOx  reductions.  In  the  SNPRM. 
EPA  identified  the  option  of  extending 
the  employee  trip  reduction  (or 
employee  commute  options  ("ECO")) 
program  region-wide  as  potentially 
practicable.  Upon  further  consideration. 
EPA  believes  it  is  more  appropriate  to 
characterize  region-wide  ECO  as  a 
measure  that,  while  potentially 
practicable  in  some  luban  and  suburban 
settings,  cannot  be  considered  broadly 
practicable  if  applied  across  the  OTR. 
Deleting  the  emission-reduction  benefits 
of  ex-tending  ECO  region-wide,  however, 
merely  buttresses  the  conclusions 
described  above.  For  California 
reformulated  gasoline,  EPA  calculated  ;i 
1.4%  reduction  in  \0\  emission  frt)m 
1990  baseline  inven?or\-wide  levels.  For 
the  proposed  California  FIP  measures. 
EP.A  also  did  not  find  additional  options 
that  were  not  either  inappropriate  or 
unavailable  in  the  OTR,  or  already 
encompassed  within  the  Act-mandated 
controls  or  0.15  NOx  standard.  In  sum. 
EP.A  concludes  that  all  other  pot(?nli.-tll\ 
broadly  practicable  options  will  b«? 
neeiied  in  addition  to  more  .stringent 
controls  for  new  motor  vehicles 
throughout  the  OTR,  in  order  for  the 
serious  and  severe  ozone  nonattainment 
areas  in  the  OTR  to  attain  the  ozone 
standard;  those  other  options  will  not 
produce  emissions  reductions  suffic  ient 
to  remove  the  need  for  such  motor 
vehicle  controls.  As  described  in  the 
SNPRM.  similar  conclusions  applv  with 
respect  to  VOC  emission  controls  in  and 
near  the  urban  Northeast  Corridor 
nonattainment  areas  of  the  OTR. 

iii.  Determination  Whether  Reductions 
from  OTC  LEV  or  LEV-Equivalent 
Program  Are  Necessary 

As  discussed  in  the  SNPRM  and 
above.  EPA  has  concluded  that  there  are 
not  sufficient  broddly  practicable 
options  for  making  up  the  shortfall  in 
emissions  reductions  necessan,-  for 
attainment  and  that  all  of  the  emissions 
reductions  associated  with  applying  the 
OTC  LEV  or  LEV-equivalent  program 
are  necessary.  See  59  FR  at  48683- 
48684.  EPA  calculated  the  impact  of  the 
OTC  LEV  program  in  2005  from  the 
2005  projected  inventory,  over  the 
reductions  that  will  take  place  in  New 
York  and  Massachusetts  as  a  result  of 
their  existing  LEV  programs  beginning 
in  1996.  EPA  did  not  account  in  those 
calculations  for  the  emissions  associated 
with  migrating  and  visiting  vehicles. 
EPA  subsequently  analyzed  these 
migration  effects  and  published  a  notice 
describing  them  on  October  24.  1994,  50 
FR  53396.  Since  that  notice,  EPA  has 
done  a  more  thorough  analysis  of  these 
effects,  which  can  bo  found  in  the  KI.-\ 
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located  in  section  V  of  the  docket.  EPA 
now  estimates  that  those  migration 
effects  result  in  a  16  ton  per  day 
increase  in  VOC  emissions  and  a  28  ton 
per  day  increase  in  NOx  emissions  in 
2005  over  EPA's  previous  estimates  of 
highway  vehicle  emissions  under  the 
OTC  LEV  program.  However,  the 
benefits  of  die  OTC  LEV  are  still 
substantial  and  EPA  continues  to 
believe  that  the  information  above  and 
in  the  SNPRM  [see  conclusion  59  FR  at 
43682)  supports  the  conclusion  that  all 
of  the  emission  reductions  associated* 
with  the  OTC  LEV  program  are 
necessary  and  that  no  options  other  than 
that  program  are  currently  available  to 
achieve  reductions  from  new  motor 
vehicles.  The  OTC  LEV  program  is 
necessary  unless  an  acceptable  LEV- 
equivalent  program  is  in  effect. 

The  OTC  LEV  program  would  be 
reasonable  and  practicable  in  the  OTR. 
as  explained  in  the  SNPRM,  59  FR  at 
48683-48684.  EPA  granted  California  a 
waiver  for  the  LEV  program  based  on  a 
finding  of  technical  feasibility  and 
adequate  lead-time;  the  California  Air 
Resources  Board  (CARB)  has  continued 
to  find  the  program  feasible  with 
certification  of  several  categories  of 
LEVs;  New  York  and  Massachusetts 
have  also  found  that  the  program  is 
reasonable;  and  the  legislative  history  of 
section  177  reflects  the  notion  that 
extension  of  California  standards  to 
other  states  would  not  place  an  undue 
burden  on  auto  manufacturers. 

iv.  ZEV  Equivalency 

EPA  requested  comment  in  the 
SNPRM  on  whether  it  should  use  its 
authority  under  section  184  to  include 
a  "ZEV  equivalency"  requirement — i.e., 
to  require  the  OTR  states  to  achieve  the 
additional  emissions  reductions 
associated  with  the  ZEV  production 
mandate  if  the  Agency  were  not  to 
require  the  OTR  states  to  adopt  the  ZEV 
mandate.  See  59  FR  at  48684.  EPA  noted 
that  in  an  August  4,  1994,  letter,  the 
Chair  of  the  OTC  stated  that,  for 
purposes  of  discussing  different  options 
with  the  auto  manufacturers,  any 
alternative  should  be  compared  to  the 
full  LEV  program,  including  the  ZEV 
mandate.  In  addition,  commenters 
suggested  that  EPA  require  that  states" 
programs  compel  the  automobile 
manufacturers  either  to  sell  ZEVs  or  to 
achieve  equivalent  reductions  from  the 
new  vehicle  sector. 

EPA  has  decided  that  today's  action 
should  not  require  states  to  achieve 
those  benefits  of  the  ZEV  production 
mandate  that  are  not  otherwise  provided 


by  die  OTC  LEV  program.'^  First,  EPA 
does  not  interpret  the  OTC's 
recommendation  as  recommending  that 
EPA  issue  such  a  requirement. 
Regarding  the  ZEV  production  mandate, 
the  OTCs  February  10, 1994. 
recommendation  states: 

To  the  extent  that  a  Zero  Emission  Vehicle 
sales  requirement  must  be  a  component  of  a 
LEV  program  under  Section  177.  such  a 
requirement  shall  apply.  Further,  if  such  a 
Zero  Emission  Vehicle  sales  requirement  is 
not  a  required  component  of  programs 
adopted  under  Section  177,  individual  States 
within  the  OTC  may  at  their  option  include 
such  a  requirement  and/or  economic 
incentives  designed  to  increase  the  sales  of 
ZEVs  in  the  programs  they  adopt. 

Thus  the  OTC  states  clearly 
recommended  that  they  be  obligated  to 
adopt  the  ZEV  mandate  only  if  it  were 
legally  required  for  adoption  of  the  LEV 
program  under  section  177.  Since  EPA 
has  concluded  that  states  adopting  the 
LEV  program  are  not  obligated  to  adopt 
the  ZEV  mandate  under  section  177  (see 
discussion  in  section  IV.B.3.  below),  the 
OTC  states  have  not  recommended  that 
EPA  require  state  adoption  of  the  ZEV 
mandate.  The  states  also  clearly 
expressed  their  wish  to  retain  authority 
as  individual  states  to  adopt  ZEV 
mandates.  This  in  no  way  suggests  that 
the  states  wanted  EPA  to  require  those 
who  choose  not  to  adopt  a  ZEV 
production  mandate  to  achieve  its 
benefits  through  other  requirements 
applicable  to  manufacturers  of  new 
motor  vehicles. 

The  February  10  recommendation 
does  not  elsewhere  reflect  any  desire 
that  EPA  require  the  states  to  achieve 
the  additional  benefits  associated  with  a 
ZEV  mandate.  The  recitation  clauses  in 
the  OTC's  recommendation  state  the 
OTC's  expectation  that  EPA  should 
evaluate  alternatives  to  the  OTC  LEV 
program  according  to  specified  criteria. 
This  does  not,  however,  amount  to  a 
request  that  EPA  require  that  states 
achieve  the  benefits  associated  with  the 
ZEV  mandate.  Rather,  EPA  believes  this 
is  best  understood  as  indicating  the 
OTC's  desire  that  EPA  should  consider 
other  options  to  achieve  the  same 
reductions  from  new  motor  vehicles 
through  a  LEV-equivalent  program.  In  so 
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'^For  purposes  of  today's  action,  the  additional 
benefits  of  ZEVs  are  NMOG  evaporative  and  NOx 
tailpipe  emissions.  Because  the  1.EV  program's  fleet 
NMOG  average  is  unaffected  by  the  ZEV  mandate, 
the  ZEV  mandate  does  not  affect  fleet  NMOG 
tailpipe  emissions,  but  the  mandate  does  result  in 
increased  reductions  of  NMOG  evaporative  and 
NOx  tailpipe  emissions.  Commenters  also  sugge.Med 
that  auto  manufacturers  be  responsible  for  CO. 
toxics  and  CO2  benefits  of  ZEVs.  but  consideration 
of  these  bonePits  is  beyond  the  scope  of  the 
Agency's  authority  under  section  184.  which 
pertains  solely  to  ozone  pollution  and  its 
precursors. 


doing,  EPA  believes  the  OTC's 
recommendation  is  best  imderstood  to 
underscore  that  such  an  option  should 
also  advance  technology. 

Second,  the  August  4,  1994  letter  from 
the  OTC  does  not  support  the  view  that 
EPA  should  require  that  states  achieve 
the  additional  emissions  benefits  of  the 
ZEV  mandate.  That  letter  does  not 
purport  to  interpret  the  OTC's  February 
10  recommendation.'*  Rather,  that  letter 
sets  forth  the  OTC's  principles  in 
approaching  negotiations  with  the 
automakers  regarding  a  LEV-equivalent 
program.  The  August  4  letter  reflects  the 
OTC's  desire  that  the  OTC's  agreement 
to  accept  a  LEV-altemative  would  not 
deprive  the  OTC  states  of  the  ZEV 
benefits  that  they  would  otherwise  have 
the  option  to  require.  This  is  entirely 
different  from  a  recommendation  that 
EPA  require  that  the  states  achieve  the 
ZEV  benefits. '9 

d.  The  Effect  of  a  Possible  LEV- 
Equivalent  Program  on  the  Need  for 
OTC  LEV 

As  mentioned  above,  EPA  is 
continuing  to  work  with  the  interested 
parties  to  determine  whether  a  LEV- 
equivalent  program  could  be  developed. 
Several  commenters  have  argued  that 
the  possibility  of  a  LEV-equivalent 
program  precludes  EPA  from  finding 
that  OTC  LEV  is  necessary.  EPA 
disagrees  with  these  commenters  for  the 
reasons  given  in  the  SNPRM,  59  FR 
48683  (cols.  2-3).  There  is  no  currently 
available  method  (other  than  adoption 
of  a  LEV  program  under  section  177)  for 
a  state  unilaterally  to  require  emission 
reductions  from  new  motor  vehicles. 
The  alternative  program  being 
developed  by  interested  parties  is  not  an 
option  that  individual  states  can  adopt 
now.  The  alternative  requires  the 
automakers'  consent  to  tighter  standards 
and  the  automakers  have  made  it  clear 
that  their  consent  will  not  be  given 
without  certain  conditions  being  met — 
including  the  condition  that  all  OTC 
states  agree  to  the  alternative.  Not  all 
OTC  states  have  agreed  to  an  alternative, 
and  EPA  does  not  have  authority  to 
require  them  to  do  so.  In  addition,  the 
automakers  have  indicated  that  their 
agreement  to  a  LEV-equivalent  program 
is  contingent  on  New  York  and 


'"EPA  need  not  resolve  whether  it  is  appropriate 
to  rely  on  such  a  letter  to  determine  the  OTC's 
intent. 

"Even  if  the  OTC  had  intended  that  EHA  require 
state  programs  requiring  from  the  new  motor 
vehicle  sector  the  additional  benefits  provided  by 
a  ZEV  production  mandate,  it  is  unlikely  that  EPA 
could  issue  such  a  requirement.  EPA  received  noi 
conunents  explaining  how,  without  adopting  a  ZEV 
mandate,  states  could  require  the  additional  ZEV 
mandate  emission  benefits  from  the  new  motor 
vehicle  sector  and  not  violate  sections  209  and  177. 


Massachusetts  dropping  their  ZEV 
programs.  EPA  cannot  require  those 
states  to  take  such  an  action. 
Furthermore,  the  alternative  would 
likely  require  either  EPA  regulations  or 
a  consent  decree  or  both  before  it  would 
be  vahd.  EPA  cannot  now  find  that  the 
OTC  LEV  program  is  unnecessary  even 
though  a  LEV-equivalent  program  might 
become  available  in  the  near  future.  As 
discussed  elsewhere  in  this  notice, 
however,  EPA  has  qualified  its  finding 
that  OTC  LEV  is  necessary  by  providing 
that  that  program  will  not  be  considered 
necessary,  and  hence  will  not  be 
required,  if  and  when  EPA  finds  that  an 
acceptable  LEV-equivalent  program  is  in 
ef|act.2" 

e.  Particular  Circumstances  of  OTC  LEV 
Program. 

Several  particular  aspects  of  the  OTC 
LEV  program  further  support  EPA's 
conclusion  that  it  is  necessary  to  adopt 
the  program  region-wide  to  attain  the 
greatest  amount  of  emissions  reductions 
and  to  facilitate  operation  of  the 
program,  as  explained  in  more  detail  in 
the  SNPRM.  See  59  FR  at  48684-48685. 
These  circumstances  include:  The 
interstate  nature  of  the  business  of 
selling  new  cars,  particularly  among  the 
smaller  Northeast  states  and  especially 
along  their  border  areas;  the  need  for 
states  to  adopt  the  program  as  soon  as 
possible  because  the  fleet  turnover  on 
which  the  emissions  reductions  depend 
takes  substantial  time;  and  the  mobility 
of  cars  throughout  the  dense 
transportation  infrastructure  in  the 
Northeast,  so  that  the  sale  of  cars 
meeting  less  stringent  standards  in  part 
of  the  region  could  compromise 
environmental  benefits  across  the 
region.  The  mobility  of  motor  vehicles 
in  the  OTR  supports  the  conclusion  that 
the  LEV  program  is  needed  throughout 
the  OTR,  to  ensure  that  both  the  motor- 
vehicle-related  portion  of  the  overall 
NOx  reduction  needed  throughout  the 
OTR.  and  the  motor-vehicle-related 
portion  of  the  overall  VOC  reductions 
needed  in  and  near  the  urbanized 
Northeast  Corridor,  are  actually 
achieved. 

f.  Conclusions  Regarding  Need  for  OTC 
LBV  or  a  LEV-Equivalent  Program  for 
Purposes  of  Bringing  Downwind  States 
Into  Attainment  by  the  Dates  Provided 
in  Subpart  2  of  Part  D  of  Title  I 

The  next  step  in  EPA's  analysis  in  the 
SNPRM  was  to  address  specifically  the 


»  On  another  point  raised  in  the  SNPRM.  EPA 
noted  that  it  was  considering  an  extension  of  its 
cross-border  sales  policy  to  Maine  dealers.  EPA  has 
made  this  extension.  See  letters  from  Mary  T.  Smith 
to  Honorable  Olympia  |.  Snowe  and  Honorable 
William  S.  Cohen,  dated  October  12.  1994. 


need  for  the  OTC  LEV  program  by  the 
1999,  2005,  and  2007  attainment 
deadlines  for  the  serious  and  severe 
areas  in  the  OTR.  As  noted  above,  EPA's 
conclusion  that  50%  to  75%  reduction 
from  a  1990  baseline  inventory  in  NOx 
emissions  throughout  the  OTR  and  in 
VOC  emissions  in  and  near  the  urban 
areas  is  constant  over  time.  EPA's 
modehng  focused  primarily  on  the  2005 
inventory,  at  which  time  growth  since 
1990  must  be  offset  in  addition  to 
achieving  the  50%  to  75%  reductions. 
As  EPA  explained  in  the  SNPRM,  there 
is  no  reason  to  believe  that  the 
conclusion  that  emission  reductions 
equivalent  to  those  achieved  by  the  OTC 
LEV  program  are  necessary  would  be 
different  for  the  New  York-New  Jersey- 
Connecticut  severe  area,  which  has  a 
2007  attainment  deadline.  This  is 
because  the  control  options  EPA 
considered  will  not  achieve  such  greater 
reductions  in  the  extra  two  years  so  as 
to  make  up  the  shortfall  needed  for 
attainment.  Also,  each  of  these  three 
states  needs  the  program  in  order  that 
the  other  two  may  attain  by  2007,  as 
they  share  a  common  airshed  and 
commuters  from  each  of  these  states 
contribute  emissions  to  the  others.  For 
these  same  reasons,  these  three  states 
may  also  need  the  program  in  order  that 
the  southern  New  Jersey-Philadelphia 
nonattainment  area  may  attain  by  2005. 

Based  on  the  ROM  and  trajectory 
analyses  described  in  the  SNPRM  and 
the  analysis  of  alternative  control 
measures,  EPA  also  believes  that,  unless 
an  acceptable  LEV-equivalent  program 
is  in  effect,  ail  of  the  OTR  states  need 
the  OTC  LEV  program  in  order  that 
serious  areas  with  a  1999  attainment 
deadline  may  attain  on  time.  As  noted 
above,  because  emissions  will  be  lower 
in  the  OTC  nonattainment  areas  in  2005 
than  in  1999,  it  is  a  reasonable 
extrapolation  from  the  modeling  data 
that  an  even  greater  nonattainment 
problem  will  remain  in  1999  than  in 
2005.  Even  the  limited  reductions  from 
the  OTC  LEV  program  in  model  year 
1999  are  actually  necessary,  given  the 
reductions  that  need  to  be  achieved  in 
upwind  states  in  order  for  each  of  these 
areas  to  attain  on  time.  Further,  the 
attainment  date  for  those  serious  areas 
may  well  extend  beyond  1999.  This 
provides  another  reason  to  resolve  in 
favor  of  acting  quickly,  any 
uncertainties  with  regard  to  the  need  for 
an  OTC  LEV  or  LEV-equivalent  program 
to  bring  serious  areas  into  timely 
attainment.  Three  years  of  data  are 
needed  to  actually  achieve  attainment, 
and  the  states  may  legally  extend  their 
attainment  deadlines  for  two  one-year 
periods  if  one  exceedance  of  the 


NAAQS  occurs  in  the  deadline  year.  It 
is  quite  possible  that  at  least  some  of  the 
serious  areas  with  1999  deadhnes  will 
need  to  rely  on  these  extensions  through 
2001.  Certainly  current  modeling 
indicates  that  the  best  chance  for  these 
areas  to  attain  by  their  attainment  dates 
would  be  through  use  of  these  one-year 
extensions.  Emission  reductions  from 
the  OTC  LEV  program  would  be 
necessary  to  offset  grov\th  and  sustain 
attainment-level  air  quality  in  2000  and 
2001,  when  the  program  will  generate 
increasing  reductions  due  to  fleet 
turnover. 

In  summary,  based  on  the  analysis  in 
the  SNPRM  and  consideration  of  the 
comments,  EPA  concludes  that  (1)  ~ 
emission  reductions  from  the  OTC  LEV 
or  a  LEV-equivalent  program  are  a 
necessary  part  of  the  50-75%  NOx  and 
VOC  reductions  needed  from  upwind 
states  to  bring  serious  and  severe  areas 
stretching  from  the  Washington,  DC 
nonattainment  area  to  the  Portsmouth. 
New  Hampshire  nonattainment  area 
into  attainment  by  the  1999.  2005.  and 
2007  deadlines  applicable  to  those 
areas;  (2)  the  reductions  from  OTC  LEV 
or  a  LEV-equivalent  program  will  be 
needed  in  areas  located  in  a  broad  arc 
extending  from  the  south  through  the 
northwest  of  each  of  those  areas;  (3) 
such  a  program  is  also  needed  in  the 
remaining  parts  of  the  OTR  to  maintain 
the  program's  effectiveness  in  light  of 
dealership  trading  and  migration  of 
vehicles  throughout  the  OTR;  and  (4) 
the  OTC  LEV  program  is  the  only 
currently  available  program  for  reducing 
emissions  from  new  motor  vehicles. 
Therefore.  EP.\  concludes  that  the  OTC 
LEV  program  is  necessary  in  each  state 
(or  in  the  case  of  Virginia,  portion  of  the 
state)  in  order  to  bring  all  of  those 
serious  and  severe  nonattainment  areas 
into  attainment  by  those  dates,  unless 
an  acceptable  LEV-equivalent  program 
is  in  effect. 

3.  OTC  LEV  or  LEV-Equivalent  Program 
is  Also  Needed  for  Maintenance 

In  the  SNPRM,  EPA  also  addressed 
how  maintenance  of  the  ozone  NAAQS 
after  it  is  achieved  is  relevant  to  EPA's 
analysis.  See  59  FR  at  48687-48690. 
First.  EPA  explained  its  legal  authority 
to  consider  maintenance  under  both 
sections  110(k)(5)  and  184.  and  then 
described  why  OTC  LEV  or  a  LEV- 
equivalent  program  is  necessary  for 
maintenance. 

a.  Legal  Analysis 

EPA  concludes  that  it  has  authority  to 
act,  even  under  section  110(k)(5).  even 
prior  to  submission  of  attainment 
demonstrations  under  section  182.  to 
•■equire  submission  of  measures 
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necessary  for  compliance  with  the 
maintenance  aspects  of  section 
110(a)(2)(D).  as  discussed  in  more  detail 
in  the  SNPRM.  In  the  SNPRM  and 
NPRM  discussions.  EPA  emphasized  the 
relocation  of  maintenance  in  general  to 
section  175A  in  the  1990  Amendments 
to  the  Act.  together  with  the  retention  of 
maintenance  as  an  explicit 
consideration  under  section  110(a)(2)(D) 
for  purposes  of  addressing  pollution 
transport.  Particularly  in  light  of  the 
staggered  attainment  deadlines  under 
section  181  for  ozone,  upwind  areas 
with  later  deadlines  may  continue  to 
generate  emissions  interfering  with 
downwind  maintenance  in  downwind 
areas  with  shorter  attainment  deadlines. 
As  with  the  attainment  analysis.  EPA 
concludes  that  it  is  important  to  act 
now.  because  reductions  from  the  OTC 
LEV  and  LEV-equivalent  programs  are 
dependent  on  fleet  turnover,  and  delay 
would  cause  the  irrevocable  loss  of 
emissions  reductions  necessary  for 
downwind  maintenance.  Also, 
uncertainty  in  the  factual  analysis  for 
maintenance  should  be  resolved  in  favor 
of  health  and  the  environment  for  the 
same  reasons  EPA  described  in  the 
attainment  discussion. 

EPA  also  concludes  maintenance  is  a 
proper  consideration  under  section 
184(c),  as  described  in  more  detail  in 
the  SNPRM  and  NPRM.  While  the 
language  of  section  184(c)  references 
timely  attairmient  and  does  not 
explicitly  refer  to  maintenance,  EPA 
concluded  that  "attainment"  should  be 
understood  to  include  "maintenance" 
.  where  the  issue  is  whether  measures  are 
"necessary"  to  comply  with  pollution 
transport  requirements.  This  is  because 
it  does  not  make  sense  to  believe 
Congress  intended  that  section  184 
would  not  reach  a  measure  in  fact 
necessary  for  maintenance,  when  the 
result  of  a  failure  to  implement  the 
measure  would  therefore  be  downwind 
areas'  relapse  into  nonattainment.  Also, 
EPA  believes  that  the  OTC  is  an  entity 
also  established  under  section  176A. 
which  encompasses  both  the  attainment 
and  maintenance  aspects  of  section 
110(a)(2)(D).  Section  184  simply  adds 
stringency  to  section  176A  in  light  of 
the  serious  problem  in  the  northeast.  It 
therefore  makes  sense  to  believe 
Congress  did  not  intend  in  section 
184(c)  to  displace  the  more  general 
authority  of  a  commission  under  section 
176A  to  make  recommendations,  emd  for 
EPA  to  approve  recommendations, 
concerning  both  the  attainment  and 
maintenance  aspects  of  section 
110(a)(2)(D).  EPA  has  reviewed  the 
comments  submitted  on  this  issue  and 
continues  to  believe  that  it  has  the 


authority  to  consider  maintenance  when 
acting  pursuant  either  to  section  110  or 
section  184  for  the  reasons  given  in  the 
SNPRM  and  in  the  response-to- 
comments  documents. 

Beyond  that,  as  described  earlier,  EPA 
believes  that  it  may  treat  the  OTC 
submittal  also  as  a  request  with 
recommendations  under  section  176A, 
which  plainly  authorizes  EPA  to 
approve  such  a  request  if  its 
recommended  measures  are  necessary  to 
prevent  interference  with  maintenance 
in  downwind  states  under  section 
110(a)(2)(D). 

b.  Technical  Analysis 

EPA  is  concluding  that,  unless  an 
acceptable  LEV-equivalent  program  is  in 
effect,  the  OTC  LEV  program  is 
necessary  for  states  in  the  OTR  to 
maintain  the  ozone  NAAQS  after  they 
achieve  the  standard,  as  discussed  in 
the  SNPRM.  See  59  FR  at  48688.  EPA 
bases  this  conclusion  on  its  analysis  of 
emissions  growth  in  the  OTR  which  the 
additional  measures  must  neutralize, 
even  after  sufficient  controls  for 
attainment  by  the  attainment  deadlines 
are  in  place.  This  growth  results 
especially  from  increasing  vehicle  miles 
traveled  (VMT),  which  tends  to 
overcome  reductions  resulting  from 
turnover  to  the  Tier  1  standards  and 
implementation  of  advanced  inspection/ 
maintenance  programs.  Therefore,  the 
high  level  of  reductions  needed  to  attain 
the  NAAQS  are  also  needed  from  the 
same  areas  to  maintain  the  NAAQS,  and 
OTC  LEV  or  a  LEV-equivalent  program 
is  needed  from  those  areas  for  the  same 
reason. 

The  Agency's  analysis  of  available 
control  options  shows  that  they  are 
insufficient  to  produce  the  emissions 
reductions  needed  to  bring  downwind 
areas  into  attainment  without  more 
stringent  standards  for  new  motor 
vehicles.  The  Agency  therefore 
concludes  that  such  options  would  a 
fortiori  be  insufficient  to  achieve  the 
emissions  reductions  needed  to 
maintain  the  standard  over  two 
consecutive  ten-year  periods  following 
redesignation  (as  required  under  section 
175A).  The  additional  ROM  and 
meteorological  studies  described  above 
tend  to  confirm  that  the  serious  areas  in 
the  Northeast  Corridor — including  the 
New  England  areas — will  not  be  able  to 
attain  and  maintain  the  ozone  standard 
without  a  combination  of  measures 
including  OTC  LEV  or  a  LEV-equivalent 
program.  (The  response-to-comments 
documents  include  additional  support 
for  this  conclusion.) 

EPA  explained  that  the  OTC  LEV  or 
LEV-equivalent  program  will  continue 
to  accrue  additional  benefits  through  the 


year  2028.  EPA  calculated  that  in  2015 
(the  latest  year  for  which  it  has 
projected  emissions  reductions),  the 
program  would  yield  a  39%  reduction 
in  NOx  emissions  and  a  38%  reduction 
in  VOC  emissions  from  highway 
vehicles  compared  to  emissions  in  that 
year  without  the  program. 

EPA  acknowledges  that  for  the  most 
part,  sources  in  Maine  do  not  directly 
contribute  emissions  or  ozone  to  an 
interstate  ozone  nonattainment  problem. 
Maine  is  included  because  vehicles 
purchased  in  Maine  may  release 
'emissions  in  parts  of  the  OTR  that  do 
contribute  to  a  nonattainment  or 
maintenance  problem.  A  vehicle 
purchased  in  Maine  may  travel  to 
another  state  in  the  OTR  because  a 
Maine  resident  who  purchased  the 
vehicle  in  Maine  moved  to  the  other 
state  or  traveled  there  for  purposes  of 
work  or  recreation.  This  pattern  is  more 
common  in  southeastern  Maine,  which 
is  close  to  the  New  Hampshire  city  of 
Portsmouth. 

EPA's  rationale  for  finding  LEV 
necessary  in  New  Hampshire  is  several- 
fold.  Parts  of  southern  and  central  New 
Hampshire  are  northwest  of  Boston,  and 
trajectory  studies  support  the 
hypothesis  that  emissions  and  ozone 
from  these  areas  contribute  to  the 
Boston  nonattainment  problem.  In 
addition,  part  of  New  Hampshire  is  in 
the  Boston  nonattainment  area;  thus, 
vehicles  in  this  area  generate  local  NOx 
and  VOC  emissions  that  are  part  of  the 
problem  on  the  Massachusetts  side  of 
the  state  border.  Vehicles  in  other  parts 
of  New  Hampshire  should  be  subject  to 
the  OTC  LEV  program  for  the  same 
reason  as  vehicles  in  Maine,  discussed 
above. 

In  addition.  New  Hampshire  lies  to 
the  south  and  southwest  of  Maine,  and 
thus  contributes  to  Portland  and  other 
Maine  nonattainment  problems. 
Although  the  Maine  areas  are  moderate 
with  an  attainment  date  of  1996,  it  is 
possible  that  the  LEV  reductions,  which 
will  not  begin  until  1999.  will  be 
necessary  for  attainment  and 
maintenance  in  Maine.  At  the  least,  this 
possibility  provides  EPA  with  another 
reason  to  resolve  any  uncertainty  over 
the  necessity  of  OTC  LEV  in  this  state 
in  favor  of  requiring  OTC  LEV. 

Specifically,  the  OTC  ROM  and  the 
New  York  UAM/ROM  Study  clarify  the 
extent  to  which  LEV  may  be  needed  for 
attainment  and  maintenance  in  the 
northeastern  portions  of  the  OTR.  Both 
studies  (i)  apply  ROM  2.2  to  analyze 
what  would  happen  with  a  recurrence 
of  the  July  1988  meteorological  episodes 
in  the  year  2005.  and  (ii)  incorporate  the 
interim  regional  emissions  inventory  as 
well  as  emissions  reductions  horn 


controls  required  under  the  Clean  Air 
Act  Amendraonts.  These  studies  find 
that,  for  the  episode  days  modelled, 
ozone  levels  for  the  southeast  coastal 
ragion  in  Maine  hover  at  the  120  ppb 
standard.  OTC  ROM,  figures  A-2  and  B- 
2;  New  York  UAM/ROM  Study,  figures 
ISb-c  and  18a-c.  It  should  be  noted  that 
the  ROM  model  tends  to  underestimate 
ozone  levels  in  this  seacoast  region  by 
fauliiig  to  fully  account  for  the  impact  of 
the  Seabreeze.  The  ROM  model  tends  to 
show  higher  levels  of  ozone  just  off  the 
c(^st.  but  it  appears  that  seabreezes 
kftep  more  of  the  ozone  plume  over  the 
shore.  Accordingly,  it  is  quite  possible 
that  by  the  year  2005.  this  portion  of 
Maine  would  remain  in  nonattainment 
notwithstanding  tlie  imposition  of  all 
mandated  Clean  Air  Act  controls. 

The  attainment  date  for  this  area  is 
1996.  Emissions  inventories  are 
expected  to  decrease  over  time,  so  that 
tha  2005  inventory  is  expected  to  be 
lojwer  than  inventories  in  the  last  part  of 
the  1990s.  Accordingly,  ozone  levels  in 
the  last  part  of  the  1990s  in  Maine  may 
be  expected  to  be  even  higher  than  in 
the  year  2005.  For  this  reason,  it  is 
possible  that  Maine's  attainment  dates 
will  be  extended  to  or  past  1999  through 
application  of  EPA's  overwhelming 
transport  policy.  Even  if  Maine's 
attainment  date  remains  1996.  Maine 
appears  likely  to  have  a  problem 
maintaining  the  NAAQS  standard  in  the 
late  1990s  and  early  21st  century. 
Accordingly.  EPA  believes  it  relevant  to 
inquire  into  how  to  assure  attainment 
and  maintenance  of  the  ozone  NAAQS 
in  Maine. 

The  OTC  ROM  study  shows  that  the 
beneficial  impact  of  OTC  LEV  and  .15 
Ib/MMBtu  NOx  limits  throughout  the 
OTR  is  an  ozone  reduction  of  some  6- 
9  ppb,  and  that  the  beneficial  impact  of 
OTC  LEV  alone  is  approximately  3  ppb. 
The  spatial  impact  of  these  reductions  is 
difficult  to  discern  from  the  ROM  model 
due  to,  among  other  things,  the  large 
grids  it  employs;  thus,  it  is  not  possible 
to  isolate  the  benefits  from  stationary 
sources  compared  to  mobile  sources. 
Therefore,  it  ispossible  that  reductions 
from  motor  vehicles  will  prove  to  be  a 
necessary  component  of  any  control 
strategy  designed  to  assure  attainment 
and  maintenance  for  the  Maine  coastal 
areas.  It  is  further  possible  that 
emissions  reductions  from  other  mobile 
source  measures  will  not  prove  to  be 
sufficient,  and  therefore  that  the 
reductions  from  OTC  LEV  would  be 
necessary. 

Although  the  preceding  conclusions 
are  based  on  information  that  at  present 
is  uncertain.  EPA  believes  that  it  is 
appropriate  to  resolve  those 
uncertainties  in  favor  of  concluding  that 


the  emission  reductions  that  would  be 
achieved  by  OTC  LEV  or  an  acceptable 
LEV-equivalent  program  throughout 
Maine  and  New  Hampshire  (as  well  as 
states  to  the  south  and  west  of  Maine) 
are  indeed  needed  to  ensure 
maintenance  (if  not  also  timely 
attainment)  in  Maine. 

4.  Relevance  of  EPA  Transport  Policy 

As  described  in  the  SNPRM.  the 
Agency's  September  1.  1994  transport 
policy  addresses  areas  where 
overwhelming  transport  from  upwind 
areas  with  later  attainment  dates  is  a 
dominant  factor  accounting  for 
nonattainment  in  dowTiwind  areas  uith 
an  earher  attainment  date.  Such 
downwind  areas  may  not  be  able  to 
attain  by  the  deadfine  due  to  the  impact 
of  transport.  EPA's  policy  is  that  states 
may  seek  to  have  EPA  interpret  the  Act 
so  that,  if  it  is  impracticable  to 
accelerate  controls  upwind  and  other 
facts  can  be  shown,  then  the  downwind 
areas  might  have  additional  time  to 
attain  beyond  the  section  181(a)(1) 
dates.  EPA  anticipates  that  emissions 
reductions  during  any  "extension 
period"  for  downwind  areas  would 
apply  to  reaching  attainment  rather  than 
to  maintenance.  In  addition,  if  EPA 
concludes  that  certain  serious  areas  in 
the  OTR  will  not  be  able  to  reach 
attainment  by  1999,  and  do  not  qualify 
for  any  extensions,  then  they  would  be 
reclassified  to  a  higher  classification 
(i.e.,  "bump  up")  under  section 
181(b)(2)  of  the  Act  and  would  have 
additional  time  to  attain.  The  OTC  LEV 
or  a  LEV-equivalent  program  would 
ultimately  also  be  necessary  to  achieve 
tlie  reductions  needed  by  any  such  area 
in  the  period  after  1999  to  attain  by  such 
later  attainment  dates. 

B.  Consistency  of  OTC  LEV  With  Section 
1 77  of  the  Clean  Air  Act 

1.  Introduction 

EPA  concludes  that  the  OTCs 
recommendation  is  consistent  with 
section  177  of  the  Act.  and  that 
implementation  of  the  ZEV  production 
mandate  is  unnecessary  for  the 
recommendation  to  be  consistent  with 
section  177,  for  the  reasons  given  in 
greater  detail  in  the  response-to- 
comments  document  and  in  the 
SNPRM,  59  FR  at  48690-48694.  The 
aspects  of  the  OTC  recommendation 
identified  as  potentially  implicating 
section  177  include:  the  statement  in  the 
OTC  recoounendation  that  adoption  of 
California  reformulated  gasoline  is  not  a 
part  of  the  recommendation;  the 
recommendation  that  EPA  not  require 
the  ZEV  production  mandate  except  to 
the  extent  required  under  section  177; 


and  the  recommendation's  failure  to 
explicitly  incorporate  California's 
regulations.  Coininenters  raised  other 
concerns  about  consistency  of  the  OTCs 
recommendation  with  section  177, 
including:  whether  incorporation  of  the 
NMOG  fleet  average  requirement  would 
violate  section  177;  whether  a  state's 
incorporation  of  the  California  LEV 
program  after  the  program  is  initiated  in 
California  would  create  a  "third 
vehicle"  due  to  California's  credit 
banking  provisions;  and  whether  a  state 
without  a  current  nonattainment  area  or 
approved  SIP  can  adopt  the  California 
LEV  requirements. 

EPA  has  reviewed  the  comments 
provided  since  the  publication  of  the 
SNPRM  and  has  concluded  that  tije 
determination  of  consistency  proposed 
in  the  SNPRM  should  be  made  final. 
Therefore.  EPA  finds  that  the  OTC  \EV 
recommendation  is  consistent  with 
section  177  of  the  Act. 

2.  California  Fuel  Regulations 

EPA  finds  that  the  OTCs  choice  not 
Jo  include  California's  clean  fuel 
requirements  in  its  recommendation 
does  not  violate  section  177  because  it 
neither  contravenes  the  "identical 
standards"  requirement  nor  the  "third 
car"  prohibition  of  section  177.  EPA 
addressed  this  issue  in  detail  in  the 
SNPRM  and  continues  to  rely  on  that 
discussion.  See  59  FR  at  48690-91. 
CaUfomia's  fuel  provisions  were  not 
part  of  California's  waiver  application 
under  section  209  and  are  not  governed 
by  section  209(a).  Rather,  they  are 
addressed  separately  in  section  211  of 
the  Act.  Section  211  allows  states  to 
regulate  fuels  differently  than  EPA  if 
they  can  demonstrate  that  such 
regulation  is  necessary  to  meet  air 
quality  standards,  except  that  CHiifomia 
may  regulate  fuel  without  such  a 
shoM-ing.  California's  fuel  standards  are 
thus  not  "standards  •  •   *  for  which  a 
waiver  has  been  granted  '  under  section 
1 77.  If  states  were  obhgated  to  adopt 
CaUfomia's  fuel  standards  to  comply 
with  section  177.  then  such  states 
would  also  have  to  meet  the  necessary 
showing  under  section  211  with  respect 
to  the  fuel  requirements.  This  would 
contradict  the  structural  separation  in 
the  Act  between  vehicle  and  fuel 
requirements.  It  would  also  erect  a 
"necessary"  hurdle  to  adopting  vehicle 
standards  identical  to  California's 
vehicle  standards  in  a  way  not 
contemplated  in  section  177. 

Moreover,  given  the  specific  language 
of  section  1 77  (its  references  to  section 
209.  its  reference  to  waivers,  and  its  use 
of  the  term  "standards  relating  to 
control  of  emissions  from  new  motor 
vehicles."  which  mirrors  section  209's 
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language),  it  is  clear  that  the 
"standards"  that  must  be  identical 
under  section  177  are  vehicle-based 
standards,  not  fuel  standards.  Finally, 
the  legislative  history  indicates  that 
Congress  specifically  decided  not  to 
include  fuel  requirements  under  section 
177  when  it  reviewed  section  177  in 
1990. 

Both  federal  courts  that  have 
reviewed  the  issue  have  found  that 
failure  of  a  state  to  promulgate 
California's  fuel  regulations  does  not 
violate  section  177's  requirement  that  an 
adopting  state's  standards  be  identical 
to  California's  standards.  Motor  Vehicle 
Manufacturers  Association  v.  NYDEC, 
17  F.3d  521  (2nd  Cir.  1994)  and 
AmeQcan  Automobile  Manufacturers 
Association  v.  Greenbaum,  No.  93- 
10799-MA  (D.  Mass.  October  27.  1993) 
(the  "New  York  case"  and  the 
"Massachusetts  case",  respectively). 
These  decisions  are  in  accord  with 
EPA's  position  on  this  matter.  For  a 
more  detailed  discussion  of  this  issue, 
review  the  response-to-comments 
documents  and  the  SNFRM  at  59  FR  at 
48690  (col.  3). 

Likewise,  EPA  finds  that  the  OTC's 
choice  not  to  include  the  California  fuel 
requirements  does  not  violate  section 
177's  "third  vehicle"  prohibition.  The 
auto  manufacturers  claim  higher  sulfur 
levels  in  fuel  found  in  the  OTR  would 
cause  problems  with  California  LEV 
emissions  control  systems,  necessitating 
changes  in  design  that  would  create  a 
"third  vehicle."  EPA  rejects  this 
argument. 

The  voluminous  data  provided  by 
manufacturers  do  not  contradict  the 
basic  premises  outlined  by  EPA  in  the 
SNPRM.  This  data  refers  to  three  issues 
related  to  increased  sulfur  in  fuel  in  the 
northeast  that  manufacturers  claim  will 
cause  the  manufacture  of  "third 
vehicles."  These  are:  The  effects  sulfur 
will  have  on  California's  on-board 
emissions  diagnostics  system  (OBD  II); 
the  effects  of  sulfur  on  in-use  recall 
testing;  and  the  effects  of  sulfur  on 
"maximum  I/M  cutpoints"  [i.e., 
cutpoints  of  1.5  times  the  applicable 
standard). 

As  the  Agency  made  clear  in  the 
SNPRM,  nothing  in  the  OTC  LEV 
recommendation  requires  manufacturers 
to  build  a  third  car.  In  fact,  the  OTC  LEV 
petition  requires  that  cars  sold  in  the 
OTC  be  California-certified  vehicles. 
Manufacturers  can  build  the  same  car  to 
meet  both  California's  and  the  OTC's 
requirements.  Any  design  change  that  a 
manufacturer  makes  is  based  on  the 
manufacturer's  choice  to  do  so.  As  the 
Second  Circuit  made  clear  in  its 
decision  denying  manufacturers'  "third 
vehicle"  claim  in  the  context  of  the  ZEV 


production  mandate,  whatever  design 
change  "manufacturers  choose  to  install 
on  cars  sold  in  New  York  is  a  marketing 
choice  of  theirs  and  not  a  requirement 
imposed  by  the  (state)."  hWMA,  17  F.3d 
521,  538  (2nd  Cir.  1994). 

Manufacturers'  claims  regarding 
sulfur's  effects  on  California  OBD  II 
systems  center  around  the  contention 
that  manufacturers  will  use  flange- 
mounted  catalyst  assemblies  instead  of 
welded  ones  in  their  vehicles  sold  in  the 
northeast.  This  is  not  a  significant 
change  in  the  design  of  the  vehicles,  and 
it  would  be  done  to  save  consumer  time 
and  cost  if  the  catalysts  need  to  be 
replaced.  This  would  be  a  marketing 
choice  by  manufacturers  and  does  not 
provide  the  basis  for  a  third  vehicle 
claim. 

This  issue  was  addressed  by  the 
District  Court  in  the  New  York  case 
recently.  In  dismissing  a  virtually 
identical  claim  by  manufacturers  in  the 
New  York  case,  the  District  Court  (Judge 
McAvoy)  found  that  "the  changes  of 
which  (manufacturers)  complain  are 
simply  not  required  by  New  York's 
adoption  of  California's  LEV  program. 
Certainly  New  York  has  not  expressly 
required  that  manufacturers  change 
their  emissions  systems  mounting. 
Likewise,  (manufacturers)  have  failed  to 
show  that  New  York's  adoption  will  de 
facto  inevitably  cause  the  switch  from 
flanged  to  bolted  assemblies."  MVMA, 
Docket  No.  92-CV-869.  slip  op.  at  16 
(N.D.N.Y.  Oct.  24. 1994).  In  the 
Massachusetts  case,  the  trial  judge  in 
AAMA  has  also  denied  manufacturers' 
request  for  a  preliminary  injunction  on 
this  issue,  determining  that 
manufacturers  were  unlikely  to  succeed 
on  the  merits  of  their  claim.  AAMA, 
Docket  No.  93-10799-MA  (D.  Mass. 
Oct.  27. 1993.) 

In  addition,  manufacturers'  claims 
regarding  "maximum  I/M  cutpoints" 
(i.e.,  cutpoints  1.5  times  above  the 
applicable  standards)  and  state  in-use 
recall  testing  are  inapposite.  The  OTC 
recommendation  did  not  include 
requests  for  either  maximum  I/M  or  in- 
use  recall  testing.  It  is  uncertain 
whether  state  programs  will  include 
these  provisions.  Therefore,  as  such 
provisions  are  not  required  or  otherwise 
implicated  by  this  action, 
manufacturers'  arguments  that  such 
programs  will  cause  "third  vehicles"  are 
not  ripe. 

Another  important  issue  noted  by 
several  commenters  and  Judge  McAvoy 
is  that  a  significant  number  of  vehicles 
sold  in  Cahfomia  (those  that 
permanently  or.  to  a  lesser  extent, 
temporarily  relocate)  are  likely  to  be 
subjected  to  fuels  with  the  same  sulfur 
levels  as  those  in  the  northeast.  In  fact, 


AAMA  admits  that  permanently 
relocated  California  vehicles  will  likely 
need  to  have  their  converters  replaced. 
However,  according  to  AAMA.  auto 
manufacturers  apparently  will  choose 
not  to  equip  California  vehicles  with  the 
flange  mounted  converter  assemblies, 
though  manufacturers  do  not  claim  that 
such  assemblies  are  forbidden  by 
California  regulations  or  that  the  way  in 
which  vehicle  catalysts  are  mounted  is 
relevant  in  California  certification 
testing.  Once  again,  any  difference  in 
vehicles  is  a  manufacturer  choice  and  is 
certainly  not  mandated  by  the 
provisions  of  the  OTC  LEV 
recommendation;  nor  is  it  an  undue 
burden. 

Moreover,  as  discussed  more 
thoroughly  in  the  response-to- 
comments  documents,  the  legislative 
history  shows  that  Congress  intended  to 
provide  separate  requirements  for  state 
regulation  of  vehicles  and  state 
regulation  of  fuels.  As  Judge  McAvoy 
determined.  Congress  did  not  intend 
that  differences  in  fuel  requirements  be 
used  as  criteria  to  invalidate  state 
vehicle  regulations  under  section  177. 
See  MVMA,  Docket  No.  92-CV-869,  slip 
op.  at  19  (N.D.N.Y.  Oct.  24, 1994). 

Finally,  as  discussed  in  detail  in  the 
response-to-comments  documents,  EPA 
is  not  convinced  that  the  factual  data 
provided  by  manufacturers  show  that 
manufacturers  will  need  to  build  a 
different  car  for  the  OTR  than  for 
California  in  model  year  1999  and 
thereafter.  First,  manufacturers  admit 
that  the  data  they  provide  are  generally 
applicable  to  vehicles  built  prior  to  the 
current  model  year  or  to  model  years 
1996-1998.  EPA  notes  that  significant 
progress  in  developing  catalyst 
formulations  that  are  more  tolerant  of 
sulfur  than  current  formulations  may 
eliminate  much  of  the  concerns  of 
manufacturers  by  the  1999  model  year. 
Also,  EPA  believes  that  manufacturers 
have  not  shown  that  sulfur  in  fuel  will, 
in  and  of  itself,  cause  OBD  II  catalyst 
monitors  to  illuminate  malfunction 
indicator  lights  by  mistaking  otherwise 
good  catalysts  as  malfunctioning. 

3.  ZEV  Production  Mandate 

EPA  finds  that  the  ZEV  production 
mandate  is  not  required  to  ensure 
consistency  with  section  177  for  the 
reasons  given  in  the  SNPRM.  See  59  FR 
at  48691-48692.  EPA  is  leaving  to  each 
individual  OTC  state  the  decision  as  to 
whether  to  adopt  the  ZEV  mandate.^' 
EPA  is  not  resolving  whether  the  ZEV 
mandate  is  an  "emission  standard." 


Rather,  the  Agency  concludes  that  the 
ZEV  production  mandate  is  not  required 
to  meet  the  identical  standards 
provision  under  section  177,  whether  or 
not  the  mandate  is  a  standard  relating  to 
conlfol  of  emissions.  Section  177  dn€^s 
not  require  adoption  of  all  California 
standards  for  a  particular  model  year, 
but  only  requires  that  if  a  state  adopts 
motor  vehicle  standards,  those 
standards  that  are  adopted  must  be 
idealical  to  California's  standards.22  The 
ZEV  production  mandate  and  the 
remainder  of  the  LEV  program  can  be 
segregated  from  each  other,  and  the  ZEV 
mandate  is  not  essential  for 
implementation^and  enforcement  of  the 
remainder  of  the  LEV  program,  which  is 
a  fully  functional  and  enforceable  motor 
vehicle  emissions  program.  States 
adopting  the  LEV  program  therefore 
need  not  adopt  the  ZEV  mandate  to 
comply  with  the  requirement  for 
.  identical  standards  under  section  177. 

4.  Incorporation  of  Minor  Provisions  of 
the  California  LEV  Program 

The  OTC's  recommendation  does  not 
spell  out  every  detail  of  the  California 
LEV  program  that  it  intended  to 
incorporate  into  the  recommended 
program.  As  discussed  in  more  detail  in 
the  SNPRM  and  the  response-to- 
comments  documents,  EPA  interprets 
the  OTC's  recommendation  to 
incoipo.'^te  the  requirement  that 
standards  be  identical  to  the  California 
LEV  program,  and  to  include  any 
secondary  requirements  of  the 
California  program  necessary'  to  ensure 
consistency  with  section  177  for  1999 
and  later  model  year  passenger  cars  and 
light-duty  trucks.  See  59  FR  at  48693. 
Determinations  regarding  which 
portions  of  the  Cahfomia  LEV  program 
are  required  for  consistency  with 
section  177  will  be  made  in  the  review 
of  each  state  plan. 

5.  NMOG  Fleet  Average 

Stfite  adoption  of  the  NMOG  fleet 
average  does  not  violate  section  177.  as 
exploincd  in  the  SNPRM.  See  59  FR  at 
48593.  The  fleet  average  requirement  is 
a  primar}'  component  of  theCalifomia 
program  that  is  necessary  to  ensure 
specified  emission  reductions.  Adoption 
of  it  by  other  states  is  consistent  wnth 
the  identical  standards  requirement  of 
section  177.  The  NMOG  average 
requires  that  a  certain  number  of  lower- 


^'  EPA  believes  that  the  incorporation  of  the  ZEV 
production  mandate  into  a  state's  LEV  program  is 
consistent  with  the  requirements  of  section  177 


21  In  the  SNPRM.  59  FR  48692.  n,  72.  EP.^  stated 
its  belief  that  ell  standards  applicable  to  a 
segregjible  program  must  be  implcmfnled  to  assure 
that  specific  vehicles  are  subject  to  the  same 
emissions  requirements.  Upon  further  review,  EP.\ 
Relieve*  that  individual  emission  standards  mav  be 
implemented  as  long  as  the  "third  car"  and  "sales 
limitation"  requirements  of  section  177  are  not 
violated  by  the  omission  of  any  standard. 


emitting  vehicles  must  be  sold  in  order 
to  assure  compliance,  but  does  not 
prohibit  the  sale  of  any  California- 
certified  car.  State  incorporation  of  the 
NMOG  average  is  therefore  consistent 
with  section  177's  provision  that  states 
cannot  restrict  the  sales  of  California- 
certified  vehicles. 

6.  Averaging.  Trading,  and  Banking 

Manufacturers  claim  that  states  must 
allow  manufacturers  to  carry  over  to 
OTR  state.s  any  banked  credits 
manufacturers  have  received  in 
California  in  model  years  leading  up  to 
1999.  Since  California's  LEV  program 
begins  before  model  year  1999,  each 
manufacturer  is  allowed  to  generate  and 
bank  credits  under  California's  program 
prior  to  1999.  The  manufacturer  may 
use  these  credits  to  reduce  the 
stringency  of  the  NMOG  standards  it 
must  meet  in  Cahfomia  in  model  year 
1999  and,  to  some  extent,  later  vears. 
For  OTC  states  that  begin  the  program 
in  model  year  1999.  manufacturers 
would  not  be  able  to  generate  and  bank 
credits  in  that  stat«"  before  that  year. 
Forcing  manufacturers  to  meet  the 
NMOG  fleet  average  in  1999  without  the 
ability  to  use  banked  credits  would, 
according  to  manufacturers,  violate 
section  177  by  requiring  a  different 
vehicle  mix  and.  in  effect,  more 
stringent  standards,  in  1999.  Therefore, 
auto  manufacturers  arguably  could  have 
to  meet  a  more  stringent  NMOG  fleet 
average  requirement  in  model  year  1999 
than  they  would  have  to  meet  in 
Cahfomia  in  that  year. 

EPA  concludes  that  the  availability  of 
credit  banking  in  California  prior  to 
model  year  1999  does  not  cause  the 
OTC's  recommended  program  to  violate 
the  identical  standards  requirement  of 
section  177.  In  addition,  states  do  not 
have  to  accept  credits  manufacturers 
have  banked  in  California  in  model 
years  prior  to  1999. 

The  specific  language  of  section  177 
indicates  that  the  existence  of  banked 
credits  from  a  previous  model  year 
should  not  prevent  states  from  enacting 
the  same  NMOG  fleet  average 
requirements  as  California  has  for  1999 
and  later  years.  Section  177  states  that 
"any  State  *   •   *  may  adopt  and  enforce 
/or  ony  mode/ yeor  standards  •  *  'and 
take  other  actions  *   •  *  jf  •  *  *  such 
standards  are  identical  to  the  California 
standards  for  which  a  waiver  has  been 
granted  for  such  model  year." 
(Emphasis  added.)  Section  177 
explicitly  refers  to  standards  (and  other 
actions)  taken  with  regard  to  a  specific 
model  year.  Thus,  as  the  OTC  LEV 
program's  NMOG  fleet  average  for  the 
1999  and  later  model  years  is  identical 
to  the  California  NMOG  fleet  average 


that  California  has  in  effect  for  those 
model  years,  there  is  no  conflict  with 
section  177.  Moreover,  the  "limitation 
on  California  vehicles  "  language  is 
concerned  with  ensuring  that  "types"  of 
California  vehicles  are  not  prohibited  in  • 
section  177  states.  It  is  not  designed  to 
ensure  that  manufacturers'  vehicle 
mixes  in  all  states  are  identical. 

However,  as  discussed  in  part  V 
below.  EPA  beheves  that  a  state,  if  it  so 
chose,  could  implement  the  NMOG  fleet 
average  to  account  for  manufacturers' 
inability  to  bank  credits  in  that  state 
prior  to  the  start  of  the  OTC  LEV 
program  in  that  state.  EPA  believes  that 
there  may  be  advantages  to  states  and 
manufacturers  if  states  did  account  for 
the  manufacttirers'  inability  to  bank 
credits  in  OTC  LEV  programs  prior  to 
model  year  1999  For  further 
explanation,  see  EPA's  discussion  in  the 
SNPRM  (59  FR  at  48594)  and  the    ' 
response-to-comments  documents. 

7.  Apphcabihty  of  Section  177  in  States 
Without  Plan  Provisions  Approved 
Under  Part  D  of  Title  I 

All  states  in  the  OTR  have  pi? n 
provisions  approved  under  part  D  of 
title  I  of  the  Act.  and  therefore  satisfy 
this  prerequisite  for  eligibility  under 
section  177.  All  states  other  than 
Vermont  have  ozone  nonattainment 
areas  with  associated  SIPs  approved 
under  part  D.  Vermont  has  plan 
provisions  approved  under  part  D 
related  to  earlier  nonattainment 
problems.  See  40  CFR  52.2370(c!(10)  In 
addition,  EPA  has  ven,  recentlv 
approved  Vermont's  plan  provisions 
related  to  emissions  statements  in  ord^r 
to  fulfill  obligations  under  part  D  as 
revised  by  the  1990  Amendments  to  the 
Act. 

V.  Action  on  OTC  Petition,  Issuance  of 
Findings  of  SIP  Inadequacy,  and 
Requirements  for  SIP  Revisions 

A.  Action  on  OTC  Petition  and 
E.xplanation  of  SIP  Call -^ 

Based  on  the  factual  conclusions  and 
legal  interpretations  presented  in 
section  IV.A.  above.  EPA  determines    . 
through  today's  action  that,  until  such     ~ 
time  as  EPA  finds  that  an  acceptable 
LEV-equivalent  program  is  in  effect, 
adopting  OTC  LEV  throughout  the  OTR 
is  necessary  to  bring  certain  areas  into 
attainment  (including  maintenance)  by 
the  dates  provided  in  subpart  2  of  part 
D  of  title  I  of  the  Clean  Air  Act.  Based 
on  the  conclusions  presented  in  section 


• 'EP.^  is  not  rel.'ing  on  the  discussion  in  s«'riion 
V.  A.  of  the  S.NTRM  (59  FR  at  481.94-48695)  fo.-  the 
statement  of  basis  and  purpose  for  todavs  actiur,. 
but  is  reiving  on  the  discussion  in  sectm.T  V  B  [59 
FR  at  48695). 
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IV.B.  above,  EPA  determines  through 
today's  action  that  OTC  LEV  is 
otherwise  consistent  with  the  Act. 
Based  on  those  conclusions.  EPA  today 
approves  the  OTC's  recommendation 
that  OTC  LEV  be  adopted  throughout 
the  OTR.  As  described  elsewhere, 
however,  EPA's  approval  of  the  OTC 
recommendation  and  the  requirements 
that  flow  from  it  leave  open  the  option 
for  an  acceptable  LEV-equivalent 
program  that  would  remove  the  need  for 
the  OTC  LEV  program. 

In  section  IV.A.,  EPA  discussed  its 
factual  finding  that  emission  reductions 
from  new  motor  vehicles  equivalent  to 
the  reductions  that  would  be  achieved 
by  the  OTC  LEV  program  are  needed 
throughout  the  OTR  to  bring  certain 
OTR  nonattainment  areas  into 
attainment  (including  maintenance)  by 
their  applicable  attainment  dates.  Based 
on  this  finding,  EPA  today  finds  under 
section  110(a)(2)(D)  that  each  of  those 
states  (and  in  the  case  of  Virginia,  the 
portion  of  the  state  lying  within  the 
OTR)  contributes  significantly  to 
nonattainment  in,  and  interferes  with 
maintenance  by,  another  state  with 
respect  to  the  ozone  standard.  Because 
the  SIPs  for  those  states  currently  lack 
provisions  requiring  those  emission 
reductions,  EPA  today  finds  under  its 
independent  section  110(k)(5)  authority 
that  each  of  those  SIPs  is  substantially 
inadequate  (1)  to  comply  with  section 
110(a)(2)(D)'s  requirement  that  each  SIP 
contain  adequate  provisions  prohibiting 
any  emissions  activity  that  will 
contribute  significantly  to 
nonattainment  in.  or  interfere  with 
maintenance  by.  another  state  with 
respect  to  the  ozone  standard;  and  (2)  to 
mitigate  adequately  the  interstate 
pollutant  transport  described  in  section 
184.  EPA  is  making  the  first  of  these 
findings  also  pursuant  to  the 
requirement  of  section  184(c)(5)  that, 
upon  approval  of  an  OTC 
recommendation,  EPA  make  "a  finding  ■ 
under  section  110(k)(5)  that  the 
implementation  plan  for  such  state  is 
inadequate  to  meet  the  requirements  of 
section  110(a)(2)(D)." 

Section  184(c)(5)  states  that  EPA's 
finding  under  section  110(k)(5)  shall 
require  the  affected  state  to  revise  its  SIP 
to  include  the  approved  control  measure 
within  one  year  after  the  finding  is 
issued.  Section  110(k)(5)  itself  provides 
that  EPA  must  require  the  state 
receiving  a  finding  of  SIP  inadequacy  to 
revise  its  SIP  "as  necessary"  to  correct 
the  inadequacies  that  are  the  subject  of 
the  finding.  As  described  above,  EPA  is 
qualifying  its  finding  that  OTC  LEV  is 
necessary  under  sections  184  and 
110(a)(2)(D),  and  hence  is  qualifying  its 
approval  of  the  OTC  LEV 


recommendation,  by  making  each 
finding  subject  to  the  contingency  that 
EPA  will  find  that  an  acceptable  LEV- 
equivalent  program  has  come  into  effect. 
Thus,  the  SIP  inadequacy  would  be 
cured  for  each  such  SIP  if  an  acceptable 
LEV-equivalent  program  were  in  effect, 
and  states  would  not  have  to  submit  a 
SIP  revision  to  comply  with  today's 
action.  Therefore,  EPA  has  structured 
today's  rule  to  require  that  each  state  in 
the  OTR  submit  a  SIP  revision  within 
one  year  from  the  effective  date  of  the 
SIP  call  unless  EPA  finds  that  an 
acceptable,  LEV-equivalent  program  is 
in  effect. 

As  described  earlier,  EPA  has  based 
its  necessity  findings  on  the  conclusions 
that  there  are  insufficient  potentially 
broadly  practicable  measures  to  achieve 
the  necessary  emission  reductions 
without  also  applying  OTC  LEV  or  a 
LEV-equivalent  program.  A  state  would 
always  have  the  option  under  section 
110  to  adopt  whatever  measures  it  may 
believe  practicable  for  application 
within  its  borders.  Thus,  EPA  is 
qualifying  its  finding  of  necessity,  and 
hence  is  qualifying  its  approval  of  the 
OTC  recommendation,  by  making  each 
subject  to  the  contingency  that  a  state 
will  actually  adopt  sufficient  (non-LEV) 
measures  beyond  those  EPA  has 
identified  as  potentially  broadly 
practicable  so  as  to  demonstrate  that  the 
OTC  LEV  program  is  not  necessary  for 
that  state  to  cure  the  SIP  inadequacy. 
EPA  has  structured  its  rule  to  provide 
that,  unless  an  acceptable  LEV- 
equivalent  program  is  in  effect,  the  SIP 
revisions  required  in  response  to  the 
findings  of  SIP  inadequacy  must  contain 
either  the  OTC  LEV  program  or 
sufficient  adopted  alternative  measures. 
These  measiues  would  be  sufficient  if, 
when  combined  with  the  emission 
reductions  that  would  result  in  that 
state  from  the  measures  mandated  by 
the  Clean  Air  Act  and  all  measures  EPA 
has  currently  concluded  are  potentially 
broadly  practicable,  they  would  achieve 
50  to  75%  NOx  reductions  from  a  1990 
baseline  throughout  that  state  and  50  to 
75%  VOC  reductions  from  a  1990 
baseline  in  the  portions  of  the  state  in 
or  near  the  line  of  serious  and  severe 
nonattainment  areas  along  the  Northeast 
Corridor. 

As  described  above,  today's  SIP  call 
keeps  open  the  option  of  an 
acceptable ^^  LEV-equivalent  program, 


"The  criteria  for  determining  whether  a  l£V.- 
equivalent  program  is  acceptable  will  be  established 
as  part  of  the  rulemaking  on  the  acceptability  of  that 
program.  However,  to  relieve  states  of  their 
obligation  to  submit  an  OTC  LEV  program.  EPA  has 
assumed  that  a  LEV-equivalent  program  would  not 
allow  manufacturers  to  opt  out  of  the  program  after 
they  had  opted  in.  EPA  is  not  addressing  today 


while  ensuring  that  necessary  emission 
reductions  are  not  delayed.  The  finding 
of  inadequacy  would  be  cured  and 
states  would  not  have  to  adopt  OTC  LEV 
if  an  acceptable  LEV-equivalent  program 
were  in  effect  (which  EPA  assumes  for 
today's  action  would  include  a 
requirement  that  auto  manufacturers 
could  not  opt  out  once  they  had  opted 
in).  If  states  take  action  to  adopt  or  enact 
OTC  LEV  before  discussions  on  the 
alternative  program  are  concluded,  EPA 
encourages  states  to  structure  their  OTC 
LEV  programs  to  provide  for  a  future 
LEV-equivalent  program  that  EPA  finds 
is  acceptable  in  a  future  rulemaking. 
Such  a  provision  could  give  auto 
manufacturers  the  choice  of  complying 
with  either  the  state's  OTC  LEV 
standards  or  the  acceptable  LEV- 
equivalent  program. 

To  meet  tne  requirements  of  this  SIP 
call  using  an  OTC  LEV  program,  a  state 
must  exercise  its  authority  under 
section  177  to  adopt  the  NMOG  fleet 
averages  that  are  part  of  California's  LEV 
program.  The  requirements  for  these  are 
set  forth  in  the  following  section.  States 
are  not  required  to  adopt  the  ZEV 
mandate,  but  retain  their  authority  to  do 
so  under  section  177. 

As  described  above,  rather  than 
submit  an  OTC  LEV  SIP  revision,  states 
may  submit  a  "shortfall"  program  to 
meet  today's  SIP  call.  A  •shortfall"  SIP 
revision  must  contain  adopted  measures 
that  make  up  the  shortfall  between  (1) 
the  emission  reductions  necessarj'  to 
prevent  adverse  consequences  on 
downwind  nonattainment  {i.e.,  50-75% 
NOx  reductions  throughout  the  state 
and  50-75%  VOC  reductions  in  the 
portions  of  the  state  in,  or  near  and 
upwind  of  the  Northeast  urban 
corridor),  and  (2)  the  emission 
reductions  that  would  be  achieved  by 
the  measures  mandated  by  the  Act  and 
the  potentially  broadly  applicable 
measures  EPA  identifies  in  this  notice 
and  the  SNPRM.  Such  SIPs  will  include 
measures  that  EPA  caiuiot  now 
conclude  are  potentially  practicable  for 
the  region  as  a  whole.  Therefore,  states 
submitting  a  shortfall  SIP  in  lieu  of  the 
OTC  LEV  program  must  submit  fully 
adopted  measures  sufficient  to  fill 
completely  the  emission  reduction 
shortfall,  not  just  the  emission  reduction 
equivalent  to  the  OTC  LEV  program,  in 
order  to  make  a  convincing 
demonstration  that  OTC  LEV  is  iit)t 
necessary  to  prevent  adverse  impacts  in 
downwind  states.  The  submittal  of  (non- 
LEV)  measures  that  would  achieve  only 
emissions  reductions  equivalent  to  what 


the  OTC  LEV  or  LEV-equivalent 
program  would  achieve  might  still  leave 
a  substantial  shortfall.  Thus,  there 
would  be  no  showing  that  a  LEV 
program  would  be  unnecessary  to  fill 
that  remaining  shortfall.  The  "shortfall" 
SIP  measures  cannot  be  measures  that 
are  mandated  by  the  Clean  Air  Act  or 
are  among  the  potentially  broadly 
applicable  measures  identified  by  EPA 
in  this  notice  or  the  SNPRM.  For 
purposes  of  determining  whether  such  a 
shortfall  SIP  revision  is  complete  within 
the  meaning  of  section  110(k)(l)  (and 
hence  is  eligible  at  least  for 
consideration  to  be  approved  as 
satisfying  today's  SIP  call),  such  a  SIP 
revision  must  contain  other  adopted 
emission-reduction  measures  that, 
together  with  the  identified  potentially 
broadly  applicable  measures,  achieve  at 
least  the  minimum  50%  reduction  in 
NOx  emissions  throughout  those 
portions  of  the  state  within  the  transport 
region,  and  at  least  the  minimum  50% 
reduction  in  VOC  emissions  within 
those  portions  of  the  state  in  or  near 
(and  upwind  oQ  the  urbanized  portions 
of  the  Northeast  Corridor. 

B.  State  Requirements  Under  EPA  SIP 
Call 

To  satisfy  the  requirement  for  an  OTC 
LEV  SIP  revision  under  today's  SIP  call, 
unless  EPA  finds  that  an  acceptable 
LEV-equivalent  program  is  in  effect, 
every  state  in  the  OTR  is  required  to 
promulgate  regulations  that  will 
mandate  the  OTC  LEV  program  for  new 
light-duty  vehicles  and  trucks  beginning 
in  model  year  1999.  The  regulations 
must  be  adopted  no  later  than  one  year 
following  the  effective  date  of  the  SIP 
call  and  apply  to  1999  and  later  model 
years.  This  will  provide  manufacturers 
with  the  two-year  lead-time  required 
under  section  177."  The  OTC  LEV 
program  applies  to  all  passenger  cars 
and  light-duty  trucks  (0-5750  pounds 
loaded  vehicle  weight  (LVW))  in  the 
OTR.26 

The  OTC  LEV  program  generally 
requires  that  no  1999  or  later  model  year 
vehicle  may  be  sold,  imported, 
delivered,  purchased,  leased,  rented, 
acquired,  received,  or  registered  in  the 
OTR  unless  such  vehicle  has  received  a 
certification  from  the  California  Air 


Resources  Board."  Each  state  must 
allow  for  the  sale  of  California's  Tier  I, 
TLEV,  LEV,  ULEV  and  ZEV  vehicles  in 
that  state.  The  emission  standards  for 
such  vehicle  classes  must  be  identical  to 
those  in  California.  In  addition,  all 
states  must  promulgate  California's 
NMOG  fleet  average  requirements.  The 
fleet  averages  for  passenger  cars  and 
light-duty  trucks  0-3750  lbs.  LVW  shall 
be  identical  to  California's  NMOG  fleet 
averages  for  such  classes  of  vehicles,  as 
stated  in  the  OTC  recommendation.  The 
NMOG  fleet  averages  for  larger  fight- 
duty  trucks  (3751-5750  lbs.  LVW)  shall 
be  identical  to  California's  NMOG  fleet 
averages  for  such  class  of  vehicles  for 
the  applicable  model  years. ^s  As 
discussed  below,  states  have 
considerable  flexibility  in  implementing 
these  NMOG  fleet  averages  during  the 
appropriate  model  years. 

States  must  adopt  California's 
provisions  pertaining  to  averaging, 
banking  and  trading,  hybrid  electric 
vehicles,  extensions  and  exemptions  for 
intermediate  and  small  volume 
manufacturers  (as  defined  by 
California),  and  Reactivity  Adjustment 
Factors  (RAFs)  as  necessary  for 
certification  in  California.  States  also 
must  adopt  any  other  provisions  of 
California's  new  motor  vehicle 
regulations  that  are  necessary  to  ensure 
compliance  with  section  177  of  the 
Clean  Air  Act.  EPA  has  not  examined 
which  other  provisions  are  necessary  to 
ensure  compliance  with  section  177. 
The  need  for  other  provisions  shall  be 
addressed  when  individual  states  adopt 
or  seek  approval  of  the  OTC  LEV 
program. 

States  are  not  required  to  adopt 
California's  ZEV  production  mandate. 
As  discussed  earlier  in  section  IV.B.3., 
EPA  doessaot  beheve  that  adoption  of 
the  production  mandate  is  necessary  to 
ensure  compliance  with  section  177. 
The  OTC  did  not  recommend  that  EPA 
require  states  to  incorporate  the  ZEV 
production  mandate  unless  it  was 
required  by  section  177,  and  EPA 
declines  to  use  its  discretion  to  require 


whether  states  would  need  to  adopt  OTC  LEV  as  a 
"back  stop"  if  manufacturers  could  opt  out  of  the 
program. 


^  Given  today's  model  year  regulations,  the 
effective  date  of  this  rule,  and  the  information  in 
the  docket  on  auto  manufacturers'  production 
schedules,  EPA  realizes  that  a  few  1999  model  year 
engine  families  might  not  be  subject  to  OTC  LEV. 
EPA  does  not  anticipate  that  this  will  reduce 
emission  benefits  significantly. 

"  These  requirements  therefore  apply  to  all  1999 
and  later  model  year  vehicles  in  each  state,  except 
that  these  requirements  only  apply  in  the  northern 
portion  of  Virginia  that  is  a  part  of  the  OTR. 


^^  The  OTC  recommendation  contained  several 
exceptions  to  this  requirement.  For  example, 
vehicles  sold  directly  from  one  dealer  to  another 
dealer  are  not  subject  to  this  requirement.  EPA 
expects  that  these  exemptions  will  be  included  in 
state  programs.  EPA  is  not  today  ruling  whether 
these  exemptions  are  required,  permitted  or 
prohibited  under  the  Act,  although  EPA  notes  that 
it  received  no  comments  providing  any  substantive 
arguments  that  these  exceptions  violate  section  177. 

^  The  NMOG  fleet  averages  for  passenger  cars 
and  light-duty  trucks  (0-3750  lbs.  LVW)  for  the 
applicable  model  years,  in  grams  per  mile,  are: 
1999-^).113;  2000-0.073.  2001-O.070,  2002-0.068: 
2003  and  later  years-0.062.  The  NMOG  averages  for 
light-duty  Uucks  (3751-5750  lbs.  LVW)  are:  1999- 
0.150;  200O-0.099:  2001-0.098;  2002-0.095;  2003 
and  later-0.093. 


states  to  incorporate  the  mandate. 
However,  states  are  free,  at  their  owti 
discretion,  to  incorporate  the  mandate 
into  their  motor  vehicle  emission 
programs. 

States  also  have  significant  discretion 
in  the  manner  in  which  they  implement 
the  OTC  LEV  program.  Though  states 
must  adhere  to  the  requirements  of 
section  177,  EPA  is  not  mandating 
specific  methods  that  states  must  use  to 
implement  the  program.  In  particular, 
EPA  believes  that  states  have  significant 
discretion  in  the  manner  in  which  they 
implement  the  NMOG  fleet  average. 

Given  the  regional  nature  of  the  OTC 
LEV  program  and  the  possible  hardships 
to  state  governments  and  manufacturers 
in  having  to  administer  and  comply 
with  separate  programs  in  thirteen 
different  jurisdictions,  states  should 
attempt  to  coordinate  their  programs  as 
much  as  possible.  In  particular,  EPA 
believes  that  states  could  choose  to  give 
manufacturers  the  option  of  meeting  the 
NMOG  average  on  a  region-wide  basis, 
rather  than  having  to  meet  the 
requirement  on  a  state-by-state  basis. ^ 
This  vdll  allow  for  more  flexibility  in 
enforcement  and  compliance,  but  will 
require  more  coordination  among 
jurisdictions. 

EPA  also  believes  that  states  have  the 
discretion  to  account  for  automakers' 
inability  to  bank  credits  in  those  states 
prior  to  1999.  This  might  be 
accomplished  by  accounting  for  banked 
credits  that  manufacturers  have  amassed 
in  California  (or  perhaps  in  New  York 
or  Massachusetts)  in  model  years  prior 
to  1999  under  the  averaging,  banking 
and  trading  provisions  of  the  LEV 
program.  As  discussed  above  in  part 
IV.B.3,  EPA  does  not  believe  that  states 
have  an  obligation  to  account  for  credits 
that  manufacturers  have  received  in 
California  for  early  banking.  A  state 
program  that  includes  California's 
NMOG  average  and  California's 
averaging,  banking  and  trading 
provisions  is  consistent  with  section 
177,  whether  or  not  the  state  accounts 
for  credits  that  are  banked  in  California 
prior  to  the  state's  implementation  of 
the  LEV  program.  However,  EPA 
believes  that,  in  implementing  the 
program,  states  can,  consistent  with 
section  177,  account  for  banked  credits. 
Given  that  the  averaging,  banking  and 


^  For  example,  a  state  program  could  deem  a 
manufacturer  to  be  in  compliance  with  a  state's 
NMOG  average  if  the  manufacturer's  sales  in  OTR 
states  with  identical  requirements  meet  the  NMOG 
average.  There  might  be  only  small  variations  in 
vehicle  mix  from  one  state  to  another  if  the  stairs 
have  identical  standards  and  are  in  the  s<imr  rr^itm 
If  such  variations  have  insignificant  offni.-.  on  h 
state's  air  quality,  state-by-slali"  iumpliamr  vviih 
NMOG  averages  might  not  (h-  unrih  llu- 
administrative  burden. 
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trading  program  was  included  by 
California  to  provide  Hexibility  in 
meeting  the  program,  EPA  does  not 
believe  it  is  a  breach  of  the  identicality 
requirement  to  allow  states  to  account 
for  banked  credits  in  implementing  the 
OTC  LEV  program.  Also,  if  any  states 
fail  to  implement  the  program  in  model 
year  1999,  desire  for  regional 
consistency  would  also  dictate  that  such 
states  allow  for  any  banked  credits  from 
other  state  programs  in  the 
implementation  of  their  programs.  In 
any  case,  states  should  coordinate  with 
each  other  to  ensure  that  the  goals  of 
regional  consistency  are  not  frustrated 
by  differences  in  implementation  of  the 
NMOG  fleet  average. 

Finally,  as  discussed  in  section 
VI.B.5,  states  may  decide  not  to  include 
the  NMOG  average  in  their 
implementation  of  the  OTC  LEV 
program  in  the  initial  model  year  if  the 
state  can  only  begin  implementation  of 
the  program  in  the  middle-to-end  of  the 
year.  Manufacturers  have  objected  that 
beginning  implementation  of  the  OTC 
LEV  program  in  the  middle  of  a 
calendar  year  would  create  significant 
problems  for  manufacturers  in  meeting 
the  NMOG  fleet  average  requirements 
for  the  first  model  year.  This  is  because 
manufacturers  meet  the  NMOG  fleet 
average  by  coordinating  their  entire 
fleets  to  achieve  the  desired  average. 
This  process  is  susceptible  to  disruption 
when  manufacturers  must  meet  the 
NMOG  average  in  the  initial  model  year 
if  the  initial  model  year  begins  in  the 
middle-to-end  of  a  calendar  year.  This  is 
because,  under  the  model  year 
regulations  fmalized  today,  only  a 
portion  of  a  manufacturer's  fleet  may  be 
subject  to  the  NMOG  requirements  for 
the  initial  model  year  if  it  is  a  "split" 
model  year.  EPA  believes  that 
manufacturers  are  well  equipped  to  deal 
with  this  disruption  by  moving 
production  start  dates,  especially  given 
the  two  years  of  lead-time  that 
manufacturers  will  have  to  coordinate 
their  production  schedules.  However, 
given  the  fleet-wide  nature  of  the 
NMOG  fleet  average  and  the  desire  for 
coordinated  regional  strategy,  it  may  be 
appropriate  for  states  that  begin  the  OTC 
LJEV  program  in  the  middle-to-end  of  a 
calendar  year  to  refrain  from 
implementing  the  NMOG  fleet  average 
for  the  initial  model  year.  However, 
once  the  second  model  year  begins,  the 
NMOG  fleet  average  must  be  a  part  of 
the  state  program.  Also,  states  that 
mitiate  the  OTC  LEV  prc^am  close  to 
the  begiiming  of  the  year  (when 
disruption  of  the  NMOG  program 
should  be  minimal)  should  include  the 


NMOG  fleet  average  as  part  of  the  OTC 
L£V  program  in  the  initial  model  year. 

C.  Sanctions 

In  the  SNPRM,  EPA  addressed  the 
imposition  of  sanctions  in  the  case  of 
state  non-compliance  with  EPA's  SIP 
call  under  section  110(k)(5)  of  the  Act. 
EPA's  rule  to  implement  section  179  of 
the  Act  regarding  sanctions  specifles  the 
order  in  which  the  statutory  highway 
funding  and  offset  ratio  sanctions  will 
apply,  but  does  not  address  the 
imposition  of  sanctions  in  the  case  of 
state  failure  to  comply  with  a  SIP  call 
under  section  110(k)(5)  of  the  Act.  See 
59  FR  38932  (Aug.  4. 1994)(sanctions 
rule).  EPA  therefore  proposed  in  the 
SNPRM  to  extend  the  general  scheme 
promulgated  for  sanctions  under  section 
179  to  the  SIP  call  at  issue  here,  with 
the  2:1  offset  sanction  applied  first  and 
the  highway  funding  sanction  applied 
second.  EPA  takes  final  action  today  to 
apply  that  general  scheme  to  this  SIP 
call. 

EPA  also  requested  comment  on 
whether  it  should  provide  in  the  final 
rule  that  discretionary  sanctions  under 
section  llO(m)  of  the  Act  would  apply 
beginning  immediately  upon  a  finding 
of  failure  to  submit  the  OTC  LEV 
program  (or  a  complete  shortfall  SIP 
revision)  by  the  one-year  deadline  for 
that  submission.  EPA  questioned 
whether  the  particular  circumstances 
presented  here  by  the  two-year  lead- 
time  requirement  may  warrant  such 
action.  EPA  is  deferring  final  action  on 
whether  to  exercise  its  discretion  under 
section  llO(m)  to  accelerate  the 
imposition  of  sanctions  if  states  fail  to 
submit  the  OTC  LEV  program  by  the 
applicable  deadline.  The  Agency  will 
consider  this  issue  further. 

VI.  Determination  of  Model  Year 

In  the  SNPRM,  EPA  proposed  to 
promulgate  regulations  determining  for 
purposes  of  Section  177  and  Title  II, 
Part  A  of  the  Act  the  definition  of  the 
term  "model  year"  and  certain  related 
terms.  See  59  FR  at  48696-48698.  EPA 
believed  that  this  was  a  necessary  step 
to  remove  any  confusion  regarding  the 
commencement  of  a  model  year  which 
may  have  resulted  bom  conflicting 
views  on  this  point  in  the  New  York  and 
Massachusetts  litigations  regarding  the 
adoption  of  the  California  LEV 
standards. 

After  review  of  the  comments 
received  on  the  proposed  model  year 
regulations  published  in  the  SNPRM. 
EPA  has  determined,  for  the  reasons 
given  below,  in  die  SNPRM  (59  FR 
48697^8698),  and  in  the  response-to- 
comments  documents,  that  it  is 
appropriate  at  this  time  to  promulgate 


these  proposed  regulations  as  final 
rules.  At  the  request  of  AAMA,  EPA  is 
adding  language  clarifying  the  term 
"date  on  which  a  vehicle  or  engine  is 
first  produced." 

EPA's  proposed  model  year 
regulations,  which  apply  to  section  177 
and  Title  II,  retained  the  definition  of 
"model  year"  found  in  both  the  Act  and 
in  existing  EPA  regulations 
(promulgated  under  section  202)  as 
essentially  "the  manufacturer's  annual 
production  period."^  EPA's  proposed 
mod^l  year  regulations  also  codified  the 
definition  of  "annual  production 
period,"  which  has  appeared  in  various 
versions  of  EPA  Advisory  Circulars  on 
this  issue  since  1972. 

Under  the  proposed  regulations, 
model  year  would  be  determined  on  an 
engine  family  basis  for  specific  models 
within  engine  families,  depending  upon 
the  date  the  first  model  in  the  engine 
family  commences  production. 
Therefore,  the  date  upon  which  the 
model  year  begins  may  be  different  for 
each  engine  family  that  a  manufacturer 
produces.  EPA  believes  this  approach  is 
more  appropriate  than  beginning  model 
years  industry-wide  on  a  certain  date 
(an  alternative  favored  by  the  industry 
and  discussed  below)  because  it  is  more 
suited  to  the  central  purpose  of  section 
177,  which  is  to  allow  states  to  receive 
emission  benefits  from  the  California 
motor  vehicle  program  while  giving 
manufacturers  two  years  of  lead-time  to 
prepare  to  meet  the  state  standards.  In 
addition,  as  discussed  in  the  SNPRM 
(59  FR  48697).  this  approach  provides 
manufacturers  with  substantial 
flexibility  to  continue  to  produce 
automobiles  for  one  model  year  while 
initiating  production  of  other  models  for 
a  later  model  year. 

EPA  received  critical  comments  on 
the  proposed  rule  only  from  AAMA, 
which  raised  several  objections.  The 
main  thrust  of  the  AAMA  argument  is 
that  the  EPA  model  year  regulations  will 
cause  more  harm  than  good  because 
they  will  compel  manufacturers  to 
provide  both  California  and  Federal 
vehicles  to  a  single  state  in  a  single 
model  year  depending  on  that  state's 
date  of  adoption  of  the  California 
standards.  For  this  reason,  AAMA 
supported  an  industry-wide  approach  in 
which  model  years  would  begin  on 
January  2  of  the  calendar  year  preceding 
the  model  year  for  which  the  model  year 
is  designated.  However,  as  emphasized 
in  the  SNPRM,  EPA  believes  that  the 
model  year  regulations  provide  vehicle 
manufacturers  the  maximum  flexibility 
in  terms  of  adjusting  the  model  year 


»See42  U.S.C  sec.  7521  (bJOHAMiJ  (1993)  and 
40  CFR  86.082-2  (1994). 


designations  of  their  product  line  to 
njieet  marketing  needs  and  product 
changes. 

EPA's  approach  allows  manufacturers 
to  control  the  beginning  of  the  model 
year  for  each  of  its  engine  families,  since 
manufacturers  control  the  date  upon 
which  its  models  begin  production. 
Manufacturers  are  in  the  best  position  to 
determine  the  date  that  any  model  in  an 
engine  family  commences  production 
and  manufacturers  decide  production 
start  dates  on  a  model-by-model  basis. 
Therefore,  the  engine  family  approach 
allows  manufacturers  to  avail 
themselves  of  the  two  year  lead-time 
without  allowing  the  state  program  to 
lag  unnecessarily.  By  contrast,  AAMA's 
approach  (allowing  the  model  year  to 
begin  on  January  2  of  the  year  previous 
to  the  calendar  year  for  all  models) 
would  in  fact  turn  the  two  year  lead- 
time  into,  in  the  worst  case,  a  three  year 
lead-time  (minus  one  day). 

AAMA  also  commented  that  the  EPA 
model  year  regulations  could  "obviate" 
the  NMOG  fleet  average  in  a  situation 
where  manufacturers  needed  to  provide 
California  vehicles  to  a  state  for  only 
part  of  a  model  year,  and  thus  may  have 
difficulties  meeting  the  fleet  average  for 
that  model  year.  EPA  recognizes  this 
possibility  but  notes  that  one  way  to 
solve  the  problem  is  to  revise 
production  and  supply  schedules  to 
make  sure  the  state  fleet  average  is  met. 
Given  that  manufacturers  have  two 
years  to  prepare  to  meet  these 
requirements,  this  solution  is  within  the 
capability  of  manufacturers.  In  any 
event,  EPA  notes  that  it  is  not  today 
ordering  that  states  must  include  the 
NMOG  fleet  average  provisions  in  their 
state  programs  in  a  split  model  year. 
Though  EPA  believes  that  the  NMOG 
average  is  important  to  ensure  emission 
reductions  in  states  with  OTC  LEV 
programs.  EPA  recognizes  that  states 
may  wish  to  avoid  some  of  the 
confusion  manufacturers  allege  is 
possible  in  the  introductory  year  of  the 
program.  If  the  application  of  NMOG 
fleet  average  creates  a  substantial 
hardship  for  manufacturers  in  the  first 
year  due  to  the  adoption  of  OTC  LEV  by 
a  state  late  in  the  year,  the  state  may 
wish  not  to  require  manufacturers  to 
comply  with  the  NMOG  fleet  average  for 
the  first  applicable  model  year. 
In  addition,  AAMA  asks  for 
clarification  regarding  two  points.  First, 
AAMA  asks  EPA  to  declare  whether  the 
model  year  rules  apply  on  a  model-by- 
model  basis  or  an  engine  family-by- 
engine  family  basis.  Second,  AAMA 
seeks  clarification  on  how  to  determine 
the  point  of  first  production  of  a 
particular  model.  The  model  year  rules 
are  applied  on  an  engine  family  basis. 


Where  an  engine  family  contains  more 
than  one  model,  the  model  year  for  that 
engine  family  begins  upon  the  first 
production  of  any  model  in  that  engine 
family.  The  date  of  first  production  of 
any  model  is  the  "Job  1  date,"  which  is 
the  date  on  which  a  manufacturer 
produces  the  first  saleable  unit  of  a 
specific  model. 

EPA  received  a  request  from  AAMA 
to  extend  the  comment  period  for  the 
proposed  model  year  regulations  to 
allow  more  time  to  consider  the  issues. 
EPA  rejects  this  request  for  the 
following  reasons.  EPA  recognizes  that 
because  of  its  approval  of  the  OTC 
recommendation,  the  OTC  member 
states  must  now  proceed  to  adopt  the 
OTC  LEV  program  one  year  from  the 
effective  date  of  the  SIP  call  to  ensure 
the  minimum  adequate  lead-time  for  the 
standards  to  be  effective  in  model  year 
1999.  EPA  believes  that  it  is  important 
to  promulgate  these  final  regulations 
now  to  eliminate  any  confusion 
regarding  when  a  model  year 
commences  before  these  states  begin  the 
adoption  process.  EPA  has  provided  the 
public  with  a  full  thirty-day  comment 
period  with  an  opportunity  for  hearing. 
In  addition,  as  the  model  year  issue  has 
been  the  subject  of  litigation  for  the  last 
two  years,  manufacturers  have  been 
aware  of  the  central  questions 
surrounding  this  issue. 

For  a  more  detailed  discussion  of  the 
issues  raised  by  EPA's  model  year 
regulations,  including  AAMA's 
comments  and  EPA's  responses,  please 
review  the  SNPRM.  59  FR  48697-48698. 
and  the  response-to-comments 
documents.  The  text  of  the  final 
regulations,  with  minor  changes  from 
the  proposal,  appears  below. 

VII.  Effective  Date 

The  regulations  to  be  codified  in  40 
CFR  parts  51  and  52  (the  "SIP  call" 
regulations)  are  effective  February  15, 
1995.  This  is  consistent  with  the" 
requirement  of  the  Administrative 
Procedure  Act.  codified  at  5  U.S.C. 
553(d).  that  publication  or  service  of  a 
substantive  rule  be  made  not  less  than 
30  days  before  it  becomes  effective." 
EPA  will  assure  that,  by  January  16. 


"  EPA  generally  acts  consistently  with  this 
provision  and  provides  that  a  rule  does  not  become 
effective  until  30  days  after  the  date  of  publication, 
but  technically  today's  action  is  not  subject  to  this 
provision.  The  EPA  Administrator  has  determined 
that,  pursuant  to  section  307(d)(l}(V)  of  the  Act,  the 
rulemaking  procedures  of  section  307(d)  apply.  Sea 
59  FRat  21724.  Section  307(d)(1)  specificallv' 
provides  that  "Itlhe  provisions  of  section  553 
through  557  and  section  706  of  title  5  shall  not. 
except  as  expressly  provided  in  this  subsection, 
apply  to  actions  to  which  this  subsection  applie.s." 
Nowhere  does  subsection  307(dl  expresslv  provide 
that  section  553(d)  of  title  5  applies. 


1995.  either  notice  of  today's  action  will 
be  published  in  the  Federal  Register  or 
EPA  will  have  provided  actual  notice  of 
this  action  to  the  stales  that  have 
regulatory  obligations  as  a  result  of  this 
action.  EPA  will  also  make  this  notice 
available  to  other  interested  persons 
upon  request  orior  to  publication. 

As  EPA  explained  in  its  proposal,  it 
is  very  important  that  states  begin 
implementation  of  the  OTC  LEV 
program  in  model  year  1999  to  achieve 
the  necessary  emissions  reductions. 
EPA  had  expressed  concern  in  the 
SNPRM  that,  to  ensure  implementation 
for  all  models  in  model  year  1999,  states 
must  adopt  the  program  before  January 
2.  1996.  See  59  FR  at  48669-48670. 
Based  on  information  in  the  docket  on 
the  production  schedules  for  new 
models.  EPA  now  believes  that  adoption 
of  the  OTC  LEV  program  by  mid- 
February.  1995.  will  not  significantly 
reduce  the  emission  benefits  of  the 
program  for  model  year  1999. 

The  regulations  to  be  codified  in  40 
CFR  part  85  are  effective  February  23 
1995. 

EPA  believes  that  today's  actions, 
including  the  finding  of  inadequacy,  the 
SIP  call  and  the  promulgation  of  the 
model  year  regulations,  are  nationally 
applicable  regulations  under  section' 
307(b)(1)  of  the  Act.  Alternatively,  the 
Administrator  determines  that  today's 
actions  are  nationwide  in  scope  and 
effect  and  bases  today's  action  on  that 
determination:  Today's  action  interprets 
sections  110.  184  and  177  in  ways  that 
are  applicable  nationwide.  In  addition, 
the  SIP  call  affects  13  different 
jurisdictions  in  five  different  federal 
appellate  circuits.  Thus,  under  section 
307(b),  any  petitions  for  review  must  be 
filed  in  the  Court  of  Appeals  for  the  B.C. 
Circuit  within  60  days  from  the  date 
that  notice  of  this  action  appears  in  the 
Federal  Register. 

VIII.  Statutory  Authority 

The  statutory  authority  for  this  final 
rule  may  be  found  at  sections  110, 
176A.  177.  184.  202.  206.  209.  301  and 
307  of  the  Clean  Air  Act,  42  U.S.C. 
7410. 7506a.  7507,  7Sllc.  7521.  7525. 
7543,  7601, and  7607. 

IX.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866.  58  FR 
51735  (Oct.  4.  1993)  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
0MB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action'  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
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adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  since  this  action  could 
result  in  a  rule  that  would  have 
substantial  impact,  this  notice  is  a 
"significant  regulatory  action"  because 
the  estimated  range  of  annual  costs  of 
the  OTC  LEV  program  is  between  $xx 
and  $xx.  As  such,  this  action  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  docket  for  this  rulemaking. 

EPA  has  prepared  an  economic 
analysis  for  this  rule  under  E.O.  12866. 
A  copy  of  this  analysis  has  been  placed 
in  the  docket.  A  draft  version  of  the 
Regulatory  Impact  Analysis  was 
submitted  to  OMB  for  review  as 
required  by  E.O.  12866.  Any  written 
comments  from  OMB  and  EPA 
responses  to  those  comments  will  be 
placed  in  the  public  docket  for  this 
rulemaking.  A  final  version  of  the 
analysis  is  available  in  the  docket. 

X.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601(a).  provides  that,  whenever 
an  agency  is  required  to  publish  a 
general  notice  of  rulemaking,  it  must 
prepare  and  make  available  a  regulatory 
flexibility  analysis  (RFA).  While  EPA 
has  followed  rulemaking  procedures 
under  307(d)  of  the  Clean  Air  Act,  EPA 
believes  it  is  not  legally  required  to 
publish  a  general  notice  of  rulemaking 
here,  and  hence  that  it  need  not  prepare 
an  RFA.  But  even  if  EPA  is  required  to 
publish  a  general  notice  of  rulemaking 
here,  an  RFA  is  required  only  for  small 
entities  that  are  directly  regulated  by  the 
rule.  See  Mid-Tex  Electric  Cooperative, 
Inc.  V.  FERC.  773  F.2d  327  (D.C.  Cir. 
1985)  (agency's  certification  need  only 
consider  the  rule's  impact  on  regulated 
entities  and  not  indirect  impact  on 
small  entities  not  regulated).  The  OTC 
LEV  program  will  directly  regulate  auto 
manufacturers.  Since  these  auto 
manufacturers  generally  do  not  quahfy 
as  small  businesses  widiin  the  meaning 


of  the  Regulatory  Flexibility  Act,  EPA 
does  not  believe  an  RFA  is  needed  for 
either  the  proposed  or  final  rules,  even 
if  a  rulemaking  is  required.  Accordingly, 
piusuant  to  5  U.S.C.  605(b),  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Nevertheless,  the  Agency  has 
considered  the  effect  of  an  OTC  LEV 
program  on  new  and  used  car 
dealerships  as  part  of  its  regulatory 
impact  analysis,  even  though  such 
analysis  is  not  required  because  these 
businesses  would  not  be  directly 
regulated  under  the  rule.  The  results  of 
this  analysis,  set  forth  in  the  RL\, 
indicate  that  the  OTC  LEV  would  not 
have  a  significant  economic  impact  on 
automobile  dealerships. 

XL  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  3501  et  seq.,  and 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  action  as  it 
does  not  involve  the  collection  of 
information  as  defined  therein. 

Attachment  A  to  the  Preamble 

Revised  Draft  Discussion  Paper  on  ATX' 
Component  of  49-State  Alternative 

December  7,  1994. 

L  Principles  and  Definition 

The  Advanced  Technology  Vehicle 
(ATV)  component  of  a  49-State 
alternative  to  the  OTC  petition  will  be 
based  on  the  following  principles: 

►  Parties  publicly  commit  to  work  in 
cooperation  with  each  other  to  establish 
and  maintain  a  sustainable,  viable 
market  for  ATV's  at  the  retail  level. 

►  ATV  program  will  be  designed  to 
achieve  shared  responsibility  among 
states,  EPA,  DOE,  fuel  providers,  fieet 
operators  and  auto  manufacturers  for 
achieving  increases  in  ATV's. 

►  Phased  program  from  ' 
infrastructure  and  vehicle  development 
to  fleet  sales  to  retail  sales  will  be 
pursued.  Timeframes  will  be  assigned  to 
components  of  any  alternative  that  will 
involve  incremental  steps  toward 
accomplishing  increases  in  ATV's. 

►  Vehicle  yield  from  federal  and 
State  programs,  municipal  and  private 
fleets,  as  well  as  approaches  to  provide 
vehicles  to  private  consumers  will  be 
included. 

►  Parties  will,  at  the  initiation  of  the 
MOU  and  throughout  the  program, 
jointly  develop  sales  estimates  of  fleet 
and  consumer  vehicles  that  all  parties 
anticipate  should  be  on  the  road  at 
specific  milestones. 

►  All  parties  commit  that  specific 
actions  will  be  identified  and 


undertaken  as  necessary  if  estimates  are 
not  realized. 

►  Parties  will  develop  a  fuel  neutral 
strategy  based  on  achieving  market 
longevity  and  environmental  benefits. 
Infrastructure  must  be  constructed 
under  a  joint  strategy,  but  it  is 
understood  that  states  will  make 
infrastructure  choices  according  to 
regional  needs. 

►  The  definition  of  ATV  for  the 
purposes  of  this  agreement  will  be 
(PARTIES  WILL  INSERT  DEFINITION 
LATER). 

II.  Memorandum  of  Understanding 

The  Memorandum  of  Understanding 
is  based  on  the  agreement  that  all 
parties  will  contribute  to  a  joint  effort  to 
create  a  sustainable,  viable  ATV  market. 
All  parties  agree  that  the  best  strategy 
for  achieving  this  market  is  to  first 
utilize  the  federal  fleet  markets  in  order 
to  establish  a  full  range  of  viable  vehicle 
technology,  maximize  the  number  of 
vehicles  purchased  through  municipal 
and  state  fleet  programs,  create 
incentives  to  encourage  private  fleet 
purchases,  establish  infrastructure 
requirements,  assess  customer 
preference,  and  to  systematically 
evaluate  progress  for  the  purposes  of 
introducing  vehicles  to  the  private 
consumer  as  soon  as  possible. 

Components  of  a  joint  strategy  will 
include  the  following  areas: 

(1)  Fleet  Estimates — The  foundation 
for  introduction  of  ATV's  will  be  the 
federal  requirements  under  EPAct. 
Parties  will  develop  projections  or 
estimates  for  anticipated  number  of 
vehicles  resulting  from  the  programs 
that  will  be  used  as  objectives  for 
gaining  a  number  and  types  of  vehicles 
on  the  road  on  a  specific  timeline. 
Parties  will  develop  agreements  for 
joining  in  the  programs,  including 
harmonizing  EPAct  and  the  CAA  of 
1990,  and  maximizing  federal  fleet 
purchases.  Parties  will  work  jointly  to 
develop  programs  and  maximize 
municipal  and  private  fleet  purchases  in 
the  Northeast  states.  Parties  will  assume 
expanded  municipal  and  private  fleet 
vehicle  sales  for  the  purposes  of 
estimation. 

(2)  Development  of  Objectives  Based 
on  Fleet  and  Consumer  Sales 
Estimates — At  the  initiation  of  the 
MOU.  parties  will  agree  on  assumptions 
for  and  will  establish  initial  overall  fleet 
and  consumer  vehicle  sales  estimates 
that  can  be  reasonably  expected  in  the 
OTR  by  2004.  Parties  will  jointly  state 
that  this  estimated  number  of  vehicles 
should  be  sold  if  initial  assumptions 
prove  to  be  correct  and  if  all  aspects  of 
the  strategy  are  successfully 
implemented.  Annual  sales  estimates 
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will  be  revised  as  part  of  the  annual 
meeting  process. 

(3)  Problem  Identification  and  Action 
Conimitment— Parties  will  identify 
possible  problems  that  might  occur  in 
the  development  of  a  viable  market  and 
examples  of  specific  actions  that  might 
be  contemplated  in  a  joint  evaluation 
procMss  (specific  actions  are  detailed  in 
Section  III  below). 

(4)  Benchmark  Criteria  and 
Coniiponents  of  a  Viable  Market— 
Benchmark  criteria  will  be  developed 
for  a|  long-term,  sustainable  market. 

,    Somp  criteria  might  include,  but  will 
not  be  limited  to: 

►j  Infrastructure  development  (fuel 
quality  and  price,  station  density,  user 
friendly  refueling,  service  support, 
inceji^ives,  quasi-public  ser\ice  and  fuel 
salea)i 

►  Vehicle  development  (range,  life- 
(yclii costs,  safety  and  user 

( onvlnnience). 

►  Removal  of  regulatory 
iuipudiments  to  ATV  vehicle  .sales. 

►  Reliability  and  durability  profile 
iif  fleets. 

►  Consumer  needs  surveyed  from 
Foderal,  slate  and  municipal  fleets  and 
then  further  defined. 

►  Fuel  savings  documented  and 
demonstrated. 

►  Vehicle  resale  value  documented 
and  retained. 

►  Consumer-directed  incentives  in 
place. 

(.1)  Joint  ATV  Program 
Implementation  Process — Parties  agree 
to  oversee  the  implementation  of  this 
.^TV  .agreement.  This  joint 
implementation  process  will  include 
annual  meetings  to  be  held  between 
principal  representatives  of  the 
Northeast  States  and  Auto 
manufacturers.  Staff  level  meetings  will 
occuil  during  the  course  of  a  year  to 
chart  progress  in  the  areas  listed  below 
and  provide  a  basis  for  evaluation  of 
progress.  Possible  areas  for  evaluation 
include,  but  are  not  limited  to: 

►  Assumptions  for  Annual  Sales 
Estimates. 

►  Funding  for  Federal  Fleet 
Purchases. 

►  Technology  and  Vehicle  Type 
Availability. 

►  State  Procurement  Requirements 
and  Practices. 

►  Joint  Marketing  Efforts. 

►  Infrastructure  Construction  and 
Capabilities. 

►  Research  and  Data  Needs. 

►  Other  Information  and  Expertise 
Needs. 

►  Consumer  Satisfaction  Assessed 
and  Consumer  Confidence  Buih. 

►  Plans  to  Remove  Roadblocks  and 
Other  Program  Adjustments. 


(6)  Group  Structure  and  Disagreement 
Settlement  Process— A  structure  for  the 
evaluation  will  be  established  by  a 
working  group  at  the  initiation  of  the 
ATV  program.  This  working  group  will 
design  the  structure  of  the  annual 
meetings;  designate  the  purpose, 
number,  type  and  level  of  meetings  to 
evaluate  program  progress;  and,  outline 
the  issues  of  concern  to  be  addressed. 
Specifically,  responsibilities  for 
discussion  of  the  evaluation  areas  listed 
above  will  be  delineated,  possible 
scenarios  for  action  should  problems 
occur  or  milestones  not  be  met  by  any 
party  will  be  developed,  and  a  process 
for  resolving  disagreements  that  arise 
will  be  defined. 

It  is  agreed  by  all  parties  that 
primarily  the  auto  manufacturers  and 
states  will  be  involved  in  the  group 
structure  discussions  and  the  overall 
evaluation  process,  but  that  all  key 
parties  will  be  consulted  for  their  advice 
throughout  the  process. 

(7)  Suggested  Timeline  for 
Introduction  of  ATV's— The  ATV 
program  will  consist  of  three  phases.  If 
significant  progress  could  be.made  early 
for  any  of  these  phases,  parties  could 
agree  through  annual  meeting  decisions 
to  advance  the  timeline  of  for  deliver>' 
of  vehicles.  The  parties  recognize  the 
legitimacy  of  existing  incentive 
programs  and  that  new  incentive 
programs  may  be  instituted  earlier  than 
this  timeframe.  The  conceptual  and 
planning  work  for  all  phases  of  this 
process  will  proceed  simuhaneously. 
and  lessons  from  existing  programs  will 
be  applied  in  initiating  these  steps. 

1996-98— EPAct  for  Federal.  State  and 
Fuel  Provider  Fleets 

Manufacturers  market  ATV's  to  fleets. 
Infrastructiiro  development  begins. 
Incentive  programs  are  established. 
Surveys  are  conducted  to  estimate 
potential  demand  for  1999-2001. 
including  municipal  and  private  fleets. 

1999-2001— Add  Municipal  and  Private 
Fleets 

Manufacturers  expand  product 
offerings.  Infrastructure  expands. 
Incentive  programs  expand  to  municipal 
and  private  fleets.  Surveys  conducted  to 
estimate  2002-2004  retail  consumer 
demand.  Criteria  decided  for 
maintaining  sustainable  retail  sales. 

2002-2004— Add  Retail  Consumer 
Offerings 

According  to  establishment  of 
adequate  infrastructure,  offer  ATV's  for 
retail  consumer  sales  in  all  Northeast 
States.  Incentive  programs  expand  to 
retail  consumers. 


III.  Summary  of  Commitments  by  All 
Parties 

In  this  strategy,  each  party  commits  to 
provide  certain  results  within  an  agreed 
upon  timeframe.  A  summary  of  each 
parties'  commitments  follows. 

Auto  Manufacturers 

►  Auto  manufacturers  will  supply 
piivate  consumer  AT^s  in  a  timely 
nidJiner  in  2002.  if  commitments  and 
criteria  put  forth  in  the  MOU  are  met  by 
all  parties.  Auto  manufacturers  will 
introduce  ATV's  sooner  than  2002  if 
both  parties  agree  that  the  criteria 
defining  a  viable  nidrket  described  in 
this  agreement  are  met  earlier. 

The  responsibiUty  for  supply  AlVs 
includes  modifying  vehicles  to  the 
e.xtent  necessary  for  use  in  the 
Northeast,  establishing  adequate  sales 
and  support  structuie.  technician 
training  and  ser\ice  parts  inventories  in 
addition  to  vehicle  design,  development 
and  manufacture. . 

►  The  Auto  manufacturers  agree  to 
participate  in  the  annual  review  prof.'-ss 
to  assess  the  progress  of  the  prograr:i 
and  to  determine  how  to  develop  a 
viable  market  fur  AT\'s  in  the  OIK.  This 
includes  participating  in  the  projecjtion. 
of  annual  sales  estimates  and  evaluating 
progress  toward  meeting  those 
estimates. 

►  Auto  Manufacturers  agree  to  work 
with  the  states  to  determine  what 
actions  may  be  needed  to  adjust  the 
program  if  sales  estimates  are  not  being 
met.  This  will  include  consideration  of 
voluntary  actions  such  as  increasing 
public  education  and  marketing, 
addressing  weaknesses  in  infrastn;cture 
development,  and  discussing  and 
addressing  technological  barriers  or 
hardware  problems.  Auto  manufacturers 
agree  to  implement  the  actions 
identified  and  agreed  upon. 

►  Auto  manufacturers  agree  to 
discuss  pricing  issues  with  states 
individually  as  requested  to  address 
vehicle  pricing  concerns. 

State  Representatives 

►  States  will  establish  incentive 
programs  to  encourage  the  purchase,  of 
ATVs  and  direct  state  procurement 
policies  in  a  manner  consistent  with 
Federal  Practices.  States  will  maximize 
purchases  of  ATVs  in  state  fleets  to  the 
greatest  extent  possible. 

►  States  agree  to  work  to  assist 
municipalities  to  conform  with  EPAct 
requirements  as  soon  as  feasible.  States 
will  also  work  to  assist  in  the 
development  of  incentive  programs  for 
private  fleet  purchases  of  ATVs. 

►  States  will  participate  in  the 
annual  review  process  to  assess  the 
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progress  of  the  program  and  to 
determine  how  to  develop  a  viable 
market  for  ATVs  in  the  OTR.  This 
includes  participating  in  the  projection 
of  annual  sales  estimates  and  evaluating 
progress  toward  meetings  estimates. 

►  States  agree  to  work  with  auto 
manufacturers  to  determine  what 
actions  may  be  needed  to  adjust  the 
program  if  sales  estimates  are  not  met. 
This  will  include  consideration  of 
actions  such  as  participating  in  public 
education  efforts  and  joint  marketing; 
addressing  problems  in  fleet  purchases, 
vehicle  procurement  processes  or 
program  funding  in  specific  states;  and 
providing  information  on  fleet  vehicle 
customer  satisfaction  and  issues.  States 
agree  to  implement  the  actions 
identified  and  agreed  upon. 

►  States  agree  to  seek  support  of 
public  service  commissions  in  becoming 
involved  in  the  ATV  program,  and 
emphasizing  the  importance  of  fueling 
infrastructure  construction.  States  agree 
to  initiate  and  support  legislation  to  the 
greatest  extent  possible. 

Others 

►  Administration  will  direct  Federal 
procurement  practices  favoring 
purchase  of  ATVs. 

►  EPA  will  work  with  DOE  to  assure 
harmonization  and  consistency  between 
GAAof  1990andEPAct. 

►  Fuel  and  energy  providers  will 
purchase  vehicles  according  to  EPAct 
requirements,  establish  refueling 
infrastructure,  and  contribute  to  the 
development  of  state  incentive 
programs. 

List  of  Subjects 

WCFHPartSl 

Environmental  protection,  Air 
pollution  control. 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Ozone,  Volatile  organic 
compounds. 

40  CFR  Part  82 

Environmental  protection.  Air 
pollution  control.  Motor  vehicle 
pollution.  Penalties. 

Dated:  December  19, 1994. 
Carol  M.  Browner. 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40.  chapter  1.  is 
amended  as  follows: 

PART  51— {AMENDED] 

1.  The  authority  citation  for  part  51 
shall  continue  to  read  as  follows: 


Authority:  42  U.S.C.  7401-7671q. 
2.  Subpart  G  is  amended  by  adding  a 
new  §  51.120,  to  read  as  follows: 

§51.120    Requirements  for  state 
implementation  plan  revisions  relating  to 
new  motor  vehicles. 

(a)  The  EPA  Administrator  finds  that 
the  State  Implementation  Plans  (SIPs) 
for  the  States  of  Connecticut,  Delaware, 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey.  New  York, 
Pennsylvania.  Rhode  Island,  and 
Vermont,  the  portion  of  Virginia 
included  (as  of  November  15,  1990) 
within  the  Consolidated  Metropolitan 
Statistical  Area  that  includes  the  District 
of  Columbia,  are  substantially 
inadequate  to  comply  with  the 
requirements  of  section  110(a)(2)(D)  of 
the  Clean  Air  Act,  42  U.S.C. 
7410(a)(2)(D),  and  to  mitigate 
adequately  the  interstate  pollutant 
transport  described  in  section  184  of  the 
Clean  Air  Act,  42  U.S.C.  751 IC,  to  the 
extent  that  they  do  not  provide  for 
emission  reductions  from  new  motor 
vehicles  in  the  amount  that  would  be 
achieved  by  the  Ozone  Transport 
Commission  low  emission  vehicle  (OTC 
LEV)  program  described  in  paragraph  (c) 
of  this  section.  This  inadequacy  will  be 
deemed  cured  for  each  of  the 
aforementioned  states  (including  the 
District  of  Columbia)  in  the  event  that 
EPA  determines  through  rulemaking 
that  a  national  LEV-equivalent  new 
motor  vehicle  emission  control  program 
is  an  acceptable  alternative  for  OTC  LEV 
and  finds  that  such  program  is  in  effect. 
In  the  event  no  such  finding  is  made, 
each  of  those  states  must  adopt  and 
submit  to  EPA  by  February  15. 1996  a 
SIP  revision  meeting  the  requirements 
of  paragraph  (b)  of  this  section  in  order 
to  cure  the  SIP  inadequacy. 

(b)  If  a  SIP  revisionis  required  under 
paragraph  (a)  of  this  section,  it  must 
contain  the  OTC  LEV  program  described 
in  paragraph  (c)  of  this  section  unless 
the  State  adopts  and  submits  to  EPA,  as 
a  SIP  revision,  other  emission-reduction 
measures  sufficient  to  meet  the 
requirements  of  paragraph  (d)  of  this 
section.  If  a  State  adopts  and  submits  to 
EPA,  as  a  SIP  revision,  other  emission- 
reduction  measures  pursuant  to 
paragraph  (d)  of  this  section,  then  for 
purposes  of  determining  whether  such  a 
SIP  revision  is  complete  within  the 
meaning  of  section  110(k)(l)  (and  hence 
is  eligible  at  least  for  consideration  to  be 
approved  as  satisfying  paragraph  (d)  of 
this  section),  such  a  SIP  revision  must 
contain  other  adopted  emission- 
reduction  measures  that,  together  with 
the  identified  potentially  broadly 
practicable  measures,  achieve  at  least 
the  minimum  level  of  emission 


reductions  that  could  potentially  satisfy 
the  requirements  of  paragraph  (d)  of  this 
section.  All  such  measures  must  be  fully 
adopted  and  enforceable. 

(c)  The  OTC  LEV  program  is  a 
program  adopted  pursuant  to  section 
1 77  of  the  Clean  Air  Act. 

(1)  The  OTC  LEV  program  shall 
contain  the  following  elements: 

(i)  It  shall  apply  to  all  new  1999  and 
later  model  year  passenger  cars  and 
light-duty  trucks  (0-5750  pounds 
loaded  vehicle  weight),  as  defined  in 
Title  13.  California  Code  of  Regulations, 
section  1900(b)(ll)  and  (b)(8). 
respectively,  that  are  sold,  imported, 
delivered,  purchased,  leased,  rented, 
acquired,  received,  or  registered  in  any 
area  of  the  state  that  is  in  the  Northeast 
Ozone  Transport  Region  as  of  December 
19,  1994. 

(ii)  All  vehicles  to  which  the  OTC 
LEV  program  is  applicable  shall  be 
required  to  have  a  certificate  from  the 
California  Air  Resources  Board  (CARB) 
affirming  compliance  with  California 
standards. 

(iii)  All  vehicles  to  which  this  LEV 
program  is  applicable  shall  be  required 
to  meet  the  mass  emission  standards  for 
Non-Methane  Organic  Gases  (NMOG). 
Carbon  Monoxide  (CO),  Oxides  of 
Nitrogen  (NOx).  Formaldehyde  (HCHO). 
and  particulate  matter  (PM)  as  specified 
in  Title  13.  California  Code  of 
Regulations,  section  1960.1(f)(2)  (and 
formaldehyde  standards  under  section 
1960.1(e)(2),  as  applicable)  or  as 
specified  by  California  for  certification 
as  a  TLEV  (Transitional  Low-Emission 
Vehicle),  LEV  (Low-Emission  Vehicle), 
ULEV  (Ultra-Low-Emission  Vehicle),  or 
ZEV  (Zero-Emission  Vehicle)  under 
section  1960.1(g)(1)  (and  section 
1960.1(e)(3),  for  formaldehyde 
standards,  as  applicable). 

(iv)  All  manufacturers  of  vehicles 
subject  to  the  OTC  LEV  program  shall  be 
required  to  meet  the  fleet  average 
NMOG  exhaust  emission  values  for 
production  and  delivery  for  sale  of  their 
passenger  cars,  light-duty  trucks  0-3750 
pounds  loaded  vehicle  weight,  and 
light-duty  trucks  3751-5750  pounds 
loaded  vehicle  weight  specified  in  Title 
13,  California  Code  of  Regulations, 
section  1960.1(g)(2)  for  each  model  year 
begirming  in  1999.  A  state  may 
determine  not  to  implement  the  NMOG 
fleet  average  in  the  first  model  year  of 
the  program  if  the  state  begins 
implementation  of  the  program  late  in  a 
calendar  year.  However,  all  states  must 
implement  the  NMOG  fleet  average  in 
any  full  model  years  of  the  LEV 
program. 

(v)  All  manufacturers  shall  be  allowed 
to  average,  bank  and  trade  credits  in  th*^ 
same  manner  as  allowed  under  the 


program  specified  in  Title  13.  CaUfomia 
Code  of  Regulations,  section 
1960.1(g)(2)  footnote  7  for  each  model 
year  beginning  in  1999.  States  may 
account  for  credits  banked  by 
manufacturers  in  California  or  New 
York  in  years  immediately  preceding 
model  year  1999,  in  a  manner  consistent 
with  California  banking  and  discounting 
prooedures. 

(vl)  The  provisions  for  small  volume 
manufacturers  and  intermediate  volume 
manufacturers,  as  applied  by  Title  13, 
California  Code  of  Regulations  to 
California's  LEV  program,  shall  apply. 
Those  manufacturers  defined  as  small 
volufne  manufacturers  and  intermediate 
volurne  manufactiu-ers  in  California 
under  California's  regulations  shall  be 
conrfdered  small  volume  manufacturers 
and  intermediate  volume  manufacturers 
under  this  program. 

(vji)  The  provisions  for  hybrid  electric 
vehides  (HEVs),  as  defined  in  Title  13 
Califjornia  Code  of  Regulations,  section 
196l]j.l,  shall  apply  for  purposes  of 
calculating  fleet  average  NMOG  values. 

(vijij)  The  provisions  for  fuel-floxible 
vehiuos  and  dual-fuel  vehicles 
specified  in  Title  13,  California  Code  of 
Regujlations,  section  1960.1(g)(1) 
footnote  4  shall  apply. 

(ixj)  The  provisions  for  reactivity 
adjiiitment  factors,  as  defined  by  Title 
13,  qalifomia  Code  of  Regulations,  shall 
appli'. 

(x)  The  aforementioned  state  OTC 
LEV  standards  shall  be  identical  to  the 
aforementioned  California  standards  as 
.such  standards  exist  on  December  19, 
1994. 

(xi)  All  states'  OTC  LEV  programs 
must  contain  any  other  provisions  of 
California's  LEV  program  specified  in 
Title, 13.  California  Code  of  Regulations 
necessary  to  comply  with  section  177  of 
the  Glean  Air  Act. 

(2)!States  arc  not  required  to  include 
the  mandate  for  production  of  ZEVs 
specijfled  in  Title  13,  California  Code  of 
Regulations,  section  1960.1(g)(2) 
footnote  9, 

(3)|Except  as  specified  elsewhere  in 
this  sttction.  states  may  implement  the 
OTC  LEV  program  in  any  manner 
consistent  with  the  Act  that  does  not 
decrease  the  emissions  reductions  or 
jeopardize  the  effectiveness  of  the 
program. 

(d)  The  SiP  revision  that  paragraph  (b) 
of  this  section  describes  as  an 
alternative  to  the  OTC  LEV  program 
described  in  paragraph  (c)  of  this 
section  must  contain  a  set  of  state- 
adopted  measures  that  provides  at  least 
the  fallowing  amount  of  emission 
reductions  in  time  to  bring  serious 
ozone  nonattainment  areas  into 


attainment  by  their  1999  attainment 
date: 

(1)  Reductions  at  least  equal  to  the 
difference  between: 

(i)  The  nitrogen  oxides  (NOx) 
emission  reductions  from  the  1990 
statewide  emissions  inventory 
achievable  through  implementation  of 
all  of  the  Clean  Air  Act-mandated  and 
potentially  broadly  practicable  control 
measures  throughout  all  portions  of  the 
state  that  are  within  the  Northeast 
Ozone  Transport  Region  created  under 
section  184(a)  of  the  Clean  Air  Act  as  of 
December  19,  1994;  and 

(ii)  A  reduction  in  NOx  emissions 
from  the  1990  statewide  inventon,-  in 
such  portions  of  the  state  of  50%  or 
whatever  greater  reduction  is  neces.sary 
to  prevent  significant  contribution  to 
nonattainment  in.  or  interference  with 
maintenance  by.  anv  downwind  state. 

(2)  Reductions  at  least  equal  to  the 
difference  between: 

(i)  The  VOC  emission  reductions  from 
the  1990  .statewide  emissions  inventorv' 
achievable  through  implementation  of 
all  of  the  Clean  Air  Act-mandated  and 
potentially  broadly  practicable  control 
measures  in  all  portions  of  the  State  in. 
or  near  and  upwind  of.  any  of  the 
serious  or  severe  ozone  nonattainment 
areas  lying  in  the  series  of  such  areas 
running  northeast  from  the  Washington. 
DC.  ozone  nonattainment  area  to  and 
including  the  Portsmouth.  New- 
Hampshire  ozone  nonattainment  area; 
and 

(ii)  A  reduction  in  VOC  emissions 
from  the  1990  emissions  inventory  in  all 
such  areas  of  50%  or  whatever  greater 
reduction  is  necessary  to  prevent 
significant  contribution  to 
nonattainment  in,  or  interference  with 
maintenance  by,  any  downwind  state. 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continue  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Subpart  A  is  amended  by  adding  a 
new  §  52.32,  to  read  as  follows: 

§  52.32    Sanctions  following  findings  of  SIP 
inadequacy. 

For  purposes  of  the  SIP  revisions 
required  by  §  51.120,  EPA  may  make  a 
finding  under  section  179(a)  (l)-(4)  of 
the  Clean  Air  Act,  42  U.S.C.  7509(a)  (1)- 
(4),  starting  the  sanctions  process  set 
forth  in'section  179(a)  of  the  Clean  Air 
Act.  Any  such  finding  will  be  deemed 
a  finding  under  §  52.31(c)  and  sanctions 
w  ill  be  imposed  in  accordance  with  the 
order  of  sanctions  and  the  terms  for 
such  sanctions  established  in  §52.31. 

3.  Subpart  H  is  amended  by  adding  a 
new  §  52.381.  to  read  as  follows: 


§  52.381    Requirements  for  stata 
implementation  plan  revisions  relating  to 
new  motor  vehicles. 

Connecticut  must  comply  with  the 
requirements  of  §  51.120. 

4.  Subpart  I  is  amended  bv  adding  a 
new  §  52.433,  to  read  as  follows: 

§  52.433    Requirefl>ents  for  state 
implementation  plan  revisions  relating  to 
new  motor  vehicles. 

Delaware  must  comply  with  the 
requirements  of  §  51.120. 

5.  Subpart  J  is  amended  by  adding  a 
new  §  52.498.  to  read  as  follows: 

§  52.498    Requiren>ents  for  state 
implementation  plan  revisions  relating  to 
new  motor  vehicles. 

The  District  of  Columbia  must  comply 
with  the  requirements  of  §  51.120. 

6.  Subpart  U  is  amended  bv  adding  a 
new  §  52.1035,  to  read  as  follows: 

§  52.1035    Requirements  for  state 
implementation  plan  revisions  relating  to 
new  motor  vehicles. 

Maine  must  comply  with  the 
requirements  of  §51.120. 

7.  Subpart  V  is  amended  by  adding  a 
new  §  52.1079,  to  read  as  follows: 

§  52.1079    Requirements  for  state 
implementation  plan  revisions  relating  to 
new  motor  vehicles. 

Maryland  must  complv  with  the 
requirements  of  §  5 11 20. 

8.  Subpart  VV  is  amended  by  adding 
a  new  §  52.1160.  to  read  as  follows: 

§  52.1 1 60    Requirements  for  state 
implementation  plan  revisions  relating  to 
new  motor  vehicles. 

Massachusetts"  adopted  LEV  program 
must  be  revised  to  the  extent  necessary 
for  the  state  to  comply  with  all  aspiects 
of  the  requirements  of  §51.120. 

9.  Subpart  EE  is  amended  by  adding 
a  new  ^52.15.10.  to  read  as  follows: 

§52.1530    Requirements  for  state 
implementation  plan  revisions  relating  to 
new  motor  vehicles. 

New  Hampshire  must  complv  with 
the  requirements  of  §51.120. 

10.  Subpart  FF  is  amended  by  adding 
a  new  §  52.1583,  to  read  as  follows: 

§  52.1 583    Requirefnents  for  state 
implementation  plan  revisions  relating  to 
new  motor  vehicles. 

New  Jersey  must  comply  with  the 
requirements  of  §51.120. 

11.  Subpart  HH  is  amended  by  adding 
a  new  §  52.1674.  to  read  as  follows: 

§52.1674    Requirements  for  state 
implementation  plan  revisions  relating  to 
new  motor  vehicles. 

New  York's  adopted  LEV  program 
must  be  revised  to  the  extent  necessary 
for  the  state  to  comply  with  all  aspects 
of  the  requirements  of  §51.120. 
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12.  Subpart  NN  is  amended  by  adding 
a  new  §  52.2057.  to  read  as  follows: 

§  52.2057    Requirements  (or  state 
implementation  plan  revisions  relating  to 
new  motor  vetiicles. 

Pennsylvania  must  comply  with  the 
requirements  of  §  51.120. 

13.  Subpart  CK3  is  amended  by  adding 
a  new  §  52.2079.  to  read  as  follows: 

§  52.2079    Requirements  for  state 
implementation  plan  revisions  relating  to 
new  motor  vehicles. 

Rhode  Island  must  comply  with  the 
requirements  of  §  51.120. 

14.  Subpart  UU  is  amended  by  adding 
a  new  §  52.2385.  to  read  as  follows: 

§  52.2385    Requirements  (or  state 
implementation  plan  revisions  relating  to 
new  motor  vehicles. 

Vermont  must  comply  with  the 
requirements  of  §  51.120. 

15.  Subpart  VV  is  amended  by  adding 
a  new  §  52.2453,  to  read  as  follows: 

§  52.2453    Requirements  for  state 
implementation  plan  revisions  relating  to 
new  motor  vehicles. 

Virginia  must  comply  with  the 
requirements  of  §  51.120  with  respect  to 
the  portion  of  Virginia  that  in  1990  was 
located  in  the  Consolidated 
Metropolitan  Statistical  Area  containing 
the  District  of  Columbia. 

PART  85— CONTROL  OF  AIR 
POLLUTION  FROM  MOTOR  VEHICLES 
AND  MOTOR  VEHICLE  ENGINES 

1.  The  authority  citation  for  part  85  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  7507.  7521.  7522, 
7524.  7525.  7541,  7542,  7543,  7547.  7f>01(a), 
unless  otherwise  noted. 

2.  Part  85  is  amended  by  adding 
subpart  X  to  read  as  follows: 

Subpart  X— Determination  of  Model  Year  for 
Motor  Vehicles  and  Engines  Used  in  Motor 
Vehicles  Under  Section  177  and  Part  A  of 
Title  II  of  the  Clean  Air  Act 

Sec. 

85.2.301  Applicability. 

^5.2302  Definition  of  model  year. 

85.2303  Duration  of  model  year. 

85.2304  Definition  of  production  p<  riod. 

85.2305  Duration  and  applicability  of 
certificates  of  conformity. 

Subpart  X— Determination  of  Model 
Year  for  Motor  Vehicles  and  Eng  nes 
Used  in  Motor  Vehicles  Under  Section 
177  and  Part  A  of  Title  II  of  the  Clean 
Air  Act 

§85.2301    Applicability. 

The  definitions  provided  by  this 
subpart  are  effective  February  23, 1995 


and  apply  to  all  light-duty  motor 
vehicles  and  trucks,  heavy-duty  motor 
vehicles  and  heavy-duty  engines  used  in 
motor  vehicles,  and  on-highway 
motorcycles  as  such  vehicles  and 
engines  are  regulated  under  section  177 
and  Title  II  part  A  of  the  Clean  Air  Act. 

§  85.2302    Definition  of  model  year. 

Model  year  means  the  manufacturer's 
annual  production  period  (as 
determined  under  §85.2304)  which 
includes  January  1  of  such  calendar 
year,  provided,  that  if  the  manufacturer 
has  no  annual  production  period,  the 
term  "model  year"  shall  mean  the 
calendar  year. 

§  85.2303    Duration  of  model  year. 

A  specific  model  year  must  always 
include  January  1  of  the  calendar  year 
for  which  it  is  designated  and  may  not 
include  a  January  1  of  any  other 
calendar  year.  Thus,  the  maximum 
duration  of  a  model  year  is  one  calendar 
year  plus  364  days. 

§  85.2304    Definition  of  production  period. 

(a)  The  "annual  production  period' 
for  all  models  within  an  engine  family 
of  light-duty  motor  vehicles,  heavy-duty 
motor  vehicles  and  engifies,  and  on- 
highway  motorcycles  begins  either: 
when  any  vehicle  or  engine  within  the 
engine  family  is  first  produced;  or  on 
January  2  of  the  calendar  yiMr  preceding 
the  year  for  which  the  model  year  is 
designated,  whichever  date  is  later.  The 
annual  production  period  ends  either: 
When  the  last  such  vehicle  or  engine  is 
produced;  or  on  December  31  of  the 
calendar  year  for  which  the  model  year 
is  named,  whichever  date  is  sooner. 

(b)  The  date  when  a  vehicle  or  engine 
is  first  produced  is  the  "Job  1  date," 
which  is  defined  as  that  calendar  date 
on  which  a  manufacturer  completes  all 
manufacturing  and  assembling 
processes  necessary  to  produce  the  first 
saleable  unit  of  the  designated  model 
which  is  in  all  material  respects  the 
same  as  the  vehicle  or  engine  described 
in  the  manufacturer's  application  for 
certification.  The  "Job  1  date  "  may  be  a 
date  earlier  in  time  than  the  date  on 
which  the  certificate  of  conformity  is 
issued. 

§  85.2305    Duration  and  applicability  of 
certificates  of  conformity. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  certific:ate  of 
conformity  is  deemed  to  be  effective  and 
cover  the  vehicles  or  engines  named  in 
such  certificate  and  produced  during 
the  annual  production  period,  as 
defined  in  §85.2304. 


(b)  Section  203  of  the  Clean  Air  Act 
prohibits  the  sale,  offering  for  sale, 
delivery  for  introduction  into 
commerce,  and  introduction  into 
commerc'e,  of  any  new  vehicle  or  engine 
not  covered  by  a  certificate  of 
conformity  unle.ss  it  is  an  imported 
vehicle  exempted  by  the  Administrator 
or  otherwise  authorized  jointly  by  EPA 
and  U.S.  Customs  Service  regulations. 
However,  the  Act  does  not  prohibit  the 
production  of  vehicles  or  engines 
without  a  certificate  of  conformity. 
Vehicles  or  engines  produced  prior  to 
the  effective  date  of  a  certificate  of 
conformity,  as  defined  in  paragraph  (a) 
of  this  section,  may  also  be  covered  by 
the  certificate  if  the  following 
conditions  are  met: 

(1)  The  vehicles  or  engines  conform  in 
all  material  respects  to  the  vehicles  or 
engines  described  in  the  application  for 
the  certificate  of  conformity: 

(2)  The  vehicles  or  engines  are  not 
sold,  offered  for  sale,  introduced  into 
commerce,  or  delivered  for  introduction 
into  commerce  prior  to  the  effective  date 
of  the  certificate  of  conformity: 

(3)  The  Agency  is  notified  prior  tn  the 
beginning  of  production  when  such 
production  will  start,  and  the  Ageni.y  is 
provided  full  opportunitv  to  inspect 
and/or  test  the  vehicles  during  and  after 
their  production:  for  example,  the 
Agency  must  have  the  opportunity  to 
conduct  selective  enforcement  auditing 
production  line  testing  as  if  the  vehicles 
had  been  produced  after  the  effei live 
date  of  the  certificate. 

(c)  New  vehicles  or  engines  imported 
by  an  original  equipment  manufacturer 
after  December  31  of  the  calendar  year 
for  which  the  model  year  was  named  arc 
still  covered  by  the  certificate  of 
conformity  as  long  as  the  produi;tion  of 
the  vehicle  or  engine  was  completed 
before  December  31  of  that  year.  This 
paragraph  does  not  apply  to  vehicles 
that  may  be  covered  by  certificates  held 
bv  independent  commercial  importers 
unless  specifically  approved  by  EPA. 

(d)  Vehicles  or  engines  produced  after 
December  31  of  the  calendar  year  for 
which  the  model  year  is  named  are  not 
covered  bv  the  certificate  of  conformity 
for  that  model  year.  A  new  certificate  ot 
conformity  demonstrating  compliance 
with  currently  applicable  standards 
must  be  obtained  for  these  vehicles  or 
engines  even  if  they  are  identical  to 
vehicles  or  engines  built  before 
December  31. 


(e)  The  extended  coverage  period 
described  here  for  a  certificate  of 
conformity  (i.e.,  up  to  one  year  plus  364 
day,s)  is  primarily  intended  to  allow 
flexibility  in  the  introduction  of  new 
models.  Under  no  circumstances  should 
it  be  interpreted  that  existing  models 
may  "skip"  yearly  certification  by 
pulling  ahead  the  production  of  every 
other  model  year. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  63a 
RIN  0905-AD56 

National  Institutes  of  Healtti  Training 
Grants 

agency:  National  Institutes  of  Health. 
Public  Health  Service.  Department  of 
Health  and  Human  Services. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  National  Institutes  of 
Health  (NIH)  proposes  to  issue 
regulations  governing  non-National 
Research  Service  Award  (NRSA) 
training  grants  awarded  under  Public 
Health  Service  (PHS)  Act.  and  the  Clean 
Air  Act,  as  amended.  Regulations  which 
at  one  time  governed  both  NIH  training 
grants  and  training  grants  specific  to  the 
National  Library  of  Medicine  (NLM) 
were  revised  in  June  of  1991  as  part  of 
the  overall  updating  of  all  regulations 
concerning  NLM,  and  now  govern  only 
NLM-specific  training  grants.  Nov,? 
regulations  are  required  to  implement 
other  non-NRSA  research  training  grant 
authorities  set  forth  in  the  National 
Institutes  of  Health  Revitalization  Act  of 
1993.  the  Clean  Air  Act.  and  other 
health  research-related  legislation. 
DATES:  Comments  must  be  received  on 
or  before  March  27. 1995.  Any 
regulations  which  are  adopted  will  be 
effective  30  days  after  publication  in  the 
Federal  Register. 

ADDRESSES:  Comments  should  be  sent  to 
Mr.  Jerry  Moore,  Regulatory  Affairs 
Officer,  National  Institutes  of  Health, 
Building  31.  Room  lB-25,  31  Center  DR 
MSC  2075.  9000  Rockville  Pike, 
Bethesria.  Maryland  20892-2340. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jerry  Moore  at  the  address  above,  or 
telephone  (301)  496-4606  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
principal  financial  assistance  support 
mechanism  for  research  training  by  NIH 
and  its  constituent  award-making 
organizations  is  through  the  NRSA 
program,  authorized  by  section  487  of 
the  PHS  Act  and  addressed  in 
regulations  found  at  42  CFR  part  66.  The 
regidations  which  NIH  proposes  to  issue 
concerning  training  grants  would  not 
affect  the  NRSA  Program  or  amend  the 
regulations  in  part  66. 

Prior  to  the  advent  of  the  NRSA 
program,  the  NIH  institutes  had  used 
training  authority  contained  in  section 
301  of  the  PHS  Act  and  related  sections 
that  authorized  each  institute  to  conduct 


or  support  research  training.  The  NRSA 
program  generally  replaced  this  training 
authority,  except  in  a  few  isolated  cases. 

In  1985.  the  Congress,  in  a  major 
revision  of  NIH's  authorities,  the  Health 
Research  Extension  Act  of  1985  (Public 
Law  99-158),  authorized  the  directors  of 
the  research  institutes  of  NIH  to  conduct 
(at  NIH)  and  support  non-NRSA 
research  training.  This  auAority,  as  set 
fc-th  in  section  405(b)(1)(C)  of  the  PHS 
Act,  is  limited  to  research  training  for 
which  fellowship  support  is  not 
provided  under  the  NRSA  program  and 
which  is  not  residency  training  of 
physicians  or  other  health  professionals. 

Subsequently,  on  June  26, 1991,  NIH 
published  a  final  rule  in  the  Federal 
Register  (56  PR  29187  et  seq.)  revising 
regulations  at  42  CFR  part  64,  (then) 
entitled  National  Institutes  of  Health 
and  National  Library  of  Medicine 
Training  Grants,  as  part  of  the  overall 
updating  of  all  regulations  concerning 
the  National  Library  of  Medicine.  As  a 
result,  part  64  now  addresses  only  NLM 
training  grants  authorized  by  section 
472  of  the  PHS  Act.  NIH  needs  to 
provide  regulations  for  research  training 
grant  authorities  not  otherwise 
addressed  in  the  NLM-spedfic 
regulations  in  part  64. 

NIH  also  needs  to  provide  regulations 
for  training  grants  authorized  by  section 
901  of  the  Clean  Air  Act  Amendments 
of  1990,  Public  Law  101-549,  which 
amended  section  103(h)(2)  of  the  Clean 
Air  Act.  Section  901  directs  the  Director 
of  the  National  Institute  of 
Environmental  Health  Sciences  (NIEHS) 
to  conduct  a  program  for  the  education 
and  training  of  physicians  in 
environmental  health. 

In  1993,  the  Congress,  in  the  most 
recent  major  revision  of  NIH's 
authorities,  the  NIH  Revitalization  Act 
of  1993  (PubUc  Law  103-43).  authorized 
the  Director  of  the  National  Center  for 
Human  Genome  Research  (NCHGR),  as 
set  forth  in  PHS  Act  section  485B(b),  to 
conduct  and  support  training  in  human 
genome  research  for  which  fellowship 
support  is  not  provided  under  PHS  Act 
section  487  and  that  is  not  residency 
training  of  physicians  or  other  health 
professionals.  In  codifying  the 
establishment  of  the  Office  of  AIDS 
Research  (OAR),  Public  Law  103-43 
also  authorized  the  Director  of  OAR,  in 
carrying  out  AIDS  research,  to  support 
the  training  of  American  scientists 
abroad  and  foreign  scientists  in  the 
United  States,  as  set  forth  in  section 
2354(a)(3)(C)  of  the  PHS  Act 

Additionally,  section  2315(aKl)  of  the 
PHS  Act  directs  the  Secretary,  acting 
through  the  Director  of  NIH,  to  make 
grants  to  international  organizations 
concerned  with  public  health  to 


promote  and  expedite  international 
research  and  training  concerning  the 
natural  history  and  pathogenesis  of  the 
human  immunodeficiency  virus  and  the 
development  and  evaluation  of  vaccines 
and  treatments  for  acquired 
immunodeficiency  syndrome  (AIDS) 
and  opportunistic  infections.  The  John 
E.  Fogarty  International  Center  for 
Advanced  Study  in  the  Health  Sciences 
(FIC),  NIH,  also  awards  grants  for 
training  in  international  cooperative 
biomedical  research  endeavors  to  public 
and  nonprofit  private  institutions  in  the 
United  States  and  participating  foreign 
countries  under  section  307(b)(3)  of  the 
PHS  Act. 

NIH  proposes  to  issue  new  regulations 
at  part  63a  to  govern  implementation  of 
these  training  grant  authorities.  The 
regulations  are  intended  to  serve  as  a 
permanent  set  of  regulations  that  can  be 
adapted  for  future  training  grant 
programs  (both  research  training  and 
non-research  training).  Since  the  rules 
for  training  programs  are  largely  the 
same  irrespective  of  the  funding  source, 
it  makes  sense  to  have  a  single  set  of 
uniform  rules  that  applies  to  all  NIH 
training  grant  programs,  with  any 
exceptions  or  special  provisions  for 
particular  programs  as  necessary. 

Readers  of  this  notice  should 
understand  that  in  publishing  the  new 
regulations,  NIH  is  not  initiating  any 
new  training  programs.  Rather,  NIH  is 
simply  establishing  regulations  to 
govern  existing  training  grant 
authorities. 

This  Notice  of  Proposed  Rulemaking 
(NPRM)  sets  forth  what  training  is 
covered  by  the  regulations,  the  nature 
and  purpose  of  the  training,  what 
institutions  are  eligible  to  apply,  how  to 
apply,  how  grants  are  awarded,  and 
conditions  imposed  on  recipients.  The 
purpose  of  this  NPRM  is  to  invite  public 
comment  on  the  proposed  regulations. 
Implementation  of  the  particular 
training  grant  programs  encompassed  by 
these  proposed  regulations  rests  with 
the  statutorily  authorized  awarding 
organizations  and  is  subject  to  the 
availability  of  funding  for  the  purpose, 
as  well  as  programmatic  priorities 
determined  by  the  awarding 
organizations. 

Public  Law  103-227,  enacted  on 
March  31, 1994,  prohibits  smoking  in 
certain  facilities  in  which  minors  will 
be  present.  The  Department  of  Health 
and  Human  Services  is  now  preparing 
to  implement  the  provisions  of  that  law. 
Until  those  implementation  plans  are  in 
place,  PHS  continues  to  strongly 
encourage  all  grant  recipients  to  provide 
a  smoke-free  workplace  and  promote  the 
nonuse  of  all  tobacco  products. 


I  The  following  statements  are 
provided  for  the  information  of  the 
public. 

Regulatory  Impact  Statement 

Executive  Order  12866  of  September 
30,  1993,  Regulatory  Planning  and 
Review,  requires  the  Department  to 
prepare  an  analysis  for  any  rule  that 
meets  one  of  the  E.  0. 12866  criteria  for 
a  significant  regulatory  action;  that  is, 
that  may — 

Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 

Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

Materially  alter  the  budgetary  impact 
of  entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  (^ligations  of 
recipients  thereof;  or 

Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
sot  forth  in  E.O.  12866. 

In  addition,  the  Department  prepares 
a  regulatory  flexibility  analysis,  in 
accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  chapter 
6),  if  the  rule  is  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

For  the  reasons  outlined  below,  we  do 
not  believe  this  NPRM  is  economically 
significant  nor  do  we  believe  that  it  will 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  this  NPRM  is  not  inconsistent 
with  the  actions  of  any  other  agency. 

This  NPRM  merely  codifies  internal 
policies  and  procedures  of  the  Federal 
government  used  to  administer  non- 
NRSA  training  grants  awarded  by  the 
directors  of  the  national  research 
institutes  of  NIH  under  the  authority  set 
forth  in  section  405(b)(1)(C)  of  the  PHS 
Act;  the  Director,  FIC,  under  the 
authority  in  section  307  of  the  PHS  Act 
delegated  by  the  Secretary;  the  Director, 
NCHGR,  under  the  authority  set  forth  in 
section  485B(b)  of  the  PHS  Act;  the 
Secretary,  acting  through  the  Director  of 
NIH,  under  the  authority  set  forth  in 
section  2315(a)(1)  of  the  PHS  Act;  the 
Director  of  the  Office  of  AIDS  Research 
under  the  authority  set  forth  in  section 
2354(a)(3)(C)  of  the  PHS  Act;  and  the 
Director  of  NIEHS  under  the  authority 
set  forth  in  section  103(h)(2)  of  the 
Clean  Air  Act.  These  grants  do  not  have 
a  significant  economic  or  policy  impact 
on  a  broad  cross-section  of  the  public. 
Furthermore,  the  proposed  regulations 
wotuld  only  affect  those  highly  qualified 
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health  professionals  and  institutions 
interested  in  participating  in  non-NRSA 
research  training  programs,  subject  to 
the  normal  accountability  requirements 
for  program  participation.  No  individual 
or  institution  is  obligated  to  participate 
in  the  program. 

For  these  same  reasons,  the  Secretary 
certifies  that  this  NPRM  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
and  that  a  Regulatory  Flexibility 
Analysis,  as  defined  under  the 
Regulatory  Flexibihty  Act  of  1980.  is  not 
required. 

Paperwork  Reduction  Act 

This  NPRM  does  not  contain  any 
information  collection  requirements 
which  are  subject  to  Office  of 
Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35). 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  numbered  program 
affected  by  these  proposed  regulations 

is: 

93.837— Heart  and  Vascular  Diseases 
Research 

List  of  Subiects  in  42  CFR  Part  63a 

Environmental  health;  Grant 
programs— health;  Health;  Medical 
research. 

Dated:  November  7.  1994. 
Philip  R.  Lee, 
Assistant  Secretary  for  Health. 

Approved;  December  27,  1994. 
Donna  E.  Shalala, 
Secretary. 

Accordingly,  it  is  proposed  to  amend 
chapter  1  of  title  42  of  the  Code  of 
Federal  Regulations  by  adding  a  new 
part  63a  to  read  as  set  forth  below. 

PART  63a— NATIONAL  INSTITUTES  OF 
HEALTH  TRAINING  GRANTS 

63a.  1    To  wb«t  programs  do  these 

regulations  apply? 
63a.2    Definitions. 
63a.3    What  is  the  purpose  of  trainii^ 

grants? 
63a.4    Who  is  eligible  for  a  training  grant? 
63a.5    How  to  apply  for  a  training  grant 
63a.6    How  are  training  grant  applications 

evaluated? 
63a.  7    Awards. 

63a.8    How  long  does  grant  support  last? 
63a. 9    What  are  the  terms  and  conditions  of 

awards? 
63a.l0    How  may  training  grant  funds  be 

spent? 
63a.l  1    Other  HHS  r^ulations  and  policies 

that  apply. 


Authority:  42  U.S.C  216,  242/(b)(3). 
284(b)(1)(C),  287c(b).  300CC-1 5(a)(1),  300cc- 
41(a)(3)(C),  7403(h)(2). 

S63a.l    To  what  programs  do  thasa 
regulations  apply? 

(a)  The  regulations  of  this  part  apply 
to: 

(1)  Grants  awarded  by  the  John  E. 
Fogarty  International  Center  for 
Advanced  Study  in  the  Health  Sciences, 
NIH,  for  training  in  international 
cooperative  biomedical  research 
endeavors,  as  authorized  imder  section 
307(b)(3)  of  the  Act; 

(2)  Grants  awarded  by  NIH  for 
research  training  with  respect  to  the 
human  diseases,  disorders,  or  other 
aspects  of  human  health  or  biomedical 
research,  for  which  the  institute  or  other 
awarding  component  was  established, 
for  which  fellowship  support  is  not 
provided  under  section  487  of  the  Act 
and  which  is  not  residency  training  of 
physicians  or  other  health  professionals, 
as  authorized  by  sections  405(b)(1)(C), 
485B(b),  2315(a)(1),  and  2354(a)(3)(C)  of 
the  Act;  and, 

(3)  Grants  awarded  by  the  National 
Institute  of  Environmental  Health 
Sciences.  NIH.  for  the  education  and 
training  of  physicians  in  environmental 
health,  as  authorized  under  section 
103(h)(2)  of  the  Clean  Air  Act.  as 
amended. 

(b)  These  regulations  also  apply  to 
cooperative  agreements  awarded  to 
support  the  training  specified  in 
paragraph  (a)  of  this  section.  References 
to  ■'grant(s)"  shall  include  "cooperative 
agreement(s)." 

(c)  TTie  regulations  of  this  part  do  not 
apply  to: 

(1)  Research  training  support  under 
the  National  Research  Service  Awards 
Program  (see  part  66  of  this  chapter); 

(2)  Research  training  support  under 
NIH  Center  Grants  programs  (see  part 
52a  of  this  chapter); 

(3)  Research  training  suppvort  under 
traineeship  programs  (see  jxart  63  of  this 
chapter); 

(4)  Research  training  support  under 
the  NIH  AIDS  Research  Loan 
Repayment  Program  (see  section  487A 
of  the  Act);  or 

(5)  Research  training  support  under 
National  Library  of  Medicine  training 
grant  programs  (see  part  64  of  this 
chapter). 

$63a.2    Definitions. 

As  used  in  this  part: 

"Act"  means  the  Public  Health 
Service  Act,  as  amended  (42  U.S.C  201 
et  seq.). 

"Cooperative  agreement"  See 
§63a.l(b). 

"HHS"  means  the  Department  of  ^ 
Health  and  Human  Services. 
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"NIH"  means  the  National  Institutes 
of  Health  and  its  organizational 
components  that  award  training  grants. 

"Nonprofit"  as  appUed  to  any  agency 
or  institution,  means  an  agency  or 
institution  which  is  a  corporation  or 
association,  no  part  of  the  net  earnings 
of  which  inures  or  may  lawfully  inure 
to  the  benefit  of  any  private  shareholder 
or  individual. 

"Program  director"  means  the  single 
individual  named  by  the  grantee  in  the 
grant  application  and  approved  by  the 
Secretary,  who  is  responsible  for  the 
management  and  conduct  of  the  training 
program. 

"Project  period"  See  §63a.8{a). 

"Secretary"  means  the  Secretary  of 
Health  and  Human  Services  and  any 
other  official  of  HHS  to  whom  the 
authority  involved  is  delegated. 

"Stipend"  means  a  payment  to  an 
individual  that  is  intended  to  help  meet 
that  individual's  subsistence  expenses 
during  the  training  period. 

"Training  grant"  means  an  award  of 
funds  to  an  eligible  agency  or  institution 
for  a  training  program  authorized  under 
§  63a.  1  to  carry  out  one  or  more  of  the 
purposes  set  forth  in  §  63a. 3. 

§  63a.3    What  is  the  purpose  of  training 
grants? 

The  purpose  of  a  training  grant  is  to 
provide  financial  assistance  to  an 
eligible  agency  or  institution  to  enable 
it  to  provide  research  training  to 
individuals  in  the  diagnosis,  prevention, 
treatment,  or  control  of  human  diseases 
or  disorders,  or  other  aspects  of  human 
health  or  biomedical  research,  or  in 
environmental  health,  in  order  to 
increase  the  number  of  facilities  which 
provide  qualified  training  and  the 
number  of  persons  having  special 
competence  in  these  fields. 

§  63a.4    Who  is  eligible  for  a  training  grant? 

(a)  General.  Except  as  otherwise 
provided  in  this  section  or  prohibited  by 
law,  any  public  or  private  for-profit  or 
nonprofit  agency,  institution,  or  entity  is 
eligible  for  a  training  grant. 

(b)  International  training  grants  for 
AIDS  research.  Any  international 
organization  concerned  with  public 
health  is  eligible  for  a  training  grant  for 
projects  to  support  individuals  for 
research  training  relating  to  acquired 
immunodeficiency  syndrome  (AIDS) 
authorized  under  section  2315(b)(1)  of 
the  Act.  In  awarding  these  grants, 
preference  shall  be  given  to  (1)  traming 
activities  conducted  by,  or  in 
cooperation  with,  the  World  Health 
Organization  and  (2),  with  respect  to 
training  activities  in  the  Western 
Hemisphere,  projects  conducted  by,  or 
in  cooperation  with,  the  Pan  American 


Health  Organization  or  the  World 
Health  Organization. 

§  63a.5    How  to  apply  for  a  training  grant 

Any  agency,  institution,  or  entity 
interested  in  applying  for  a  grant  under 
this  part  must  submit  an  application  at 
the  time  and  in  the  form  and  manner 
that  the  Secretary  may  require. 

§  63a.6    How  are  training  grant  applications 
evaluated? 

The  Secretary  shall  evaluate 
applications  through  the  officers  and 
employees,  experts,  consultants,  or 
groups  engaged  by  the  Secretary  for  that 
purpose,  including  review  or 
consultation  with  the  appropriate 
advisory  council  or  other  body  as  may 
be  required  by  law.  The  Secretary's 
evaluation  will  be  for  merit  and  shall 
take  into  account,  among  other  pertinent 
factors,  the  significance  of  the  program, 
the  qualifications  and  competency  of 
the  program  director  and  proposed  staff, 
the  adequacy  of  the  selection  criteria  for 
trainees  under  the  program,  the 
adequacy  of  the  applicant's  resources 
available  for  the  program,  and  the 
amount  of  grant  funds  necessary  for 
completion  of  its  objectives. 

§63a.7    Awards. 

Criteria.  Within  the  limits  of  available 
funds,  the  Secretary  may  award  training 
grants  for  training  programs  which: 

(a)  Are  determined  to  be  meritorious, 
and 

(b)  Best  carry  out  the  purposes  of  the 
particular  statutory  program  described 
in  §  63a.l  and  the  regulations  of  this 
part. 

§  63a.8    How  long  does  grant  support  last? 

(a)  The  notice  of  the  grant  award 
specifies  how  long  the  Secretary  intends 
to  support  the  project  (program)  without 
requiring  the  grantee  to  recompete  for 
funds.  This  period,  called  the  "project 
period,"  will  usually  be  for  one  to  five 
years. 

(b)  Generally,  the  grant  will  be 
initially  for  one  year  and  subsequent 
continuation  awards  will  be  for  one  year 
at  a  time.  A  grantee  must  submit  a 
separate  application  at  the  time  and  in 
the  form  and  manner  that  the  Secretary 
may  require  to  have  the  support 
continued  for  each  subsequent  year. 
Decisions  regarding  continuation 
awards  and  Uie  funding  level  of  these 
awards  will  be  made  after  consideration 
of  such  factors  as  the  grantee's  progress 
and  management  practices,  and  the 
availability  of  funds.  In  all  cases, 
continuation  awards  require 
determination  by  the  Secretary  that 
continued  funding  is  in  the  best  interest 
of  the  Federal  Government. 


(c)  Neither  the  approval  of  any 
application  nor  the  award  of  any  grant 
commits  or  obligates  the  Federal 
Government  in  any  way  to  make  any 
additional,  supplemental,  continuation, 
or  other  award  with  respect  to  any 
approved  application  or  portion  of  an 
approved  application. 

(d)  Any  balance  of  federally  obligated 
grant  funds  remaining  unobligated  by 
the  grantee  at  the  end  of  a  budget  period 
may  be  carried  forward  to  the  next 
budget  period,  for  use  as  prescribed  by 
the  Secretary,  provided  that  a 
continuation  award  is  made.  If  at  any 
time  during  a  budget  period  it  becomes 
apparent  to  the  Secretary  that  the 
amount  of  Federal  funds  awarded  and 
available  to  the  grantee  for  that  period, 
including  any  unobligated  balance 
carried  forward  from  prior  periods, 
exceeds  the  grantee's  needs  for  that 
period,  the  Secretary  may  adjust  the 
amounts  awarded  by  withdrawing  the 


excess. 

§  63a.9    What  are  the  terms  and  conditions 
of  awards? 

In  addition  to  any  requirements 
imposed  by  law,  grants  awarded  under 
this  part  are  subject  to  any  terms  and 
conditions  imposed  by  the  Secretary  to 
carry  out  the  purpose  of  the  grant  or 
assure  or  protect  advancement  of  the 
approved  program,  the  interests  of  the 
public  health,  or  the  conservation  of 
grant  funds. 

§  63a.10    How  may  training  grant  funds  be 
spent? 

(a)  Authorized  expenditures;  general. 
A  grantee  shall  expend  funds  it  receives 
under  this  part  solely  in  accordance 
with  the  approved  application  and 
budget,  the  regulations  of  this  part,  the 
terms  and  conditions  of  the  grant  award, 
and  the  applicable  cost  principles  in  45 
CFR  section  74.27. 

(b)  Authorized  categories  of 
expenditures.  Subject  to  any  limitations 
imposed  in  the  approved  application 
and  budget  or  as  a  condition  of  the 
award,  grant  funds  may  be  expended  for 
costs  within  the  following  expense 
categories: 

(1)  Expenses  of  the  grantee  in 
providing  training  and  instruction 
under  the  particular  program,  including 
salaries  of  faculty  and  support 
personnel,  and  the  costs  of  equipment 
and  supplies; 

(2)  Stipends  and  allowances  to 
individuals  during  the  period  of  their 
training  and  instruction;  and, 

(3)  If  separately  justified  and 
authorized  under  the  particular 
program,  tuition,  fees,  and  trainee  travel 
expenses  which  are  necessary  to  carry 
out  the  purpose  of  the  training  grant. 


(c)  Expenditures  not  authorized.  Grant 
funds  may  not  be  expended  for: 

(1)  Compensation  for  employment  or 
for  the  performance  of  personal  services 
by  individuals  receiving  training  and 
instruction;  or 

(2)  Payments  to  any  individual  who 
does  not  meet  the  minimum 
qualifications  for  training  and 
instruction  established  by  the  grantee 
and  approved  by  the  Secretary  or  who 
has  failed  to  demonstrate  satisfactory 
participation  in  the  training  in 
accordance  with  the  usual  standards 
and  procedures  of  the  grantee. 

§  e3a.1 1    Other  HHS  regulations  and 
policies  that  apply. 

Several  other  HHS  regulations  and 
policies  apply  to  this  part.  These 
iijclude,  but  are  not  necessarily  limited 
to: 

42  CFR  part  50.  subpart  A— Responsibility  of 
PHS  awardee  and  applicant  institutions  for 
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dealing  with  and  reporting  possible 
misconduct  in  science 

42  CFR  part  50.  subpart  D— Public  Health 
Service  grant  appeals  procedure 

45  CFR  part  16— Procedures  of  the 
Departmental  Grant  Appeals  Board 

45  CFR  part  46— Protection  of  human 
subjects 

45  CFR  part  74 — Administration  of  grants 

45  CFR  part  75 — Informal  grant  appeals 
procedures 

45  CFR  part  76 — Govemmentwide  debarment 
and  suspension  (nonprocurement)  and 
govemmentwide  requirements  for  drug- 
free  worlcplace  (grants) 

45  CFR  part  80— Nondiscrimination  under 
programs  receiving  Federal  assistance 
through  the  Department  of  Health  and 
Human  Services— effectuation  of  title  VI  of 
the  Civil  Rights  Act  of  1964 

45  CFR  part  81 — Practice  and  procedure  for 
hearings  under  part  80  of  this  title 

45  CFR  part  84 — Nondiscrimination  on  the 
basis  of  handicap  in  programs  and 
activities  receiving  Federal  financial 
assistance 

45  CFR  part  86 — Nondiscrimination  on  the 
basis  of  sex  in  education  programs  and 
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activities  receiving  or  benefiting  from 

Federal  financial  assistance 
45  CFR  part  91— Nondiscrimination  on  the 

basis  of  age  in  HHS  programs  or  activities 

receiving  Federal  financial  assistance 
45  CFR  part  92— Uniform  administrative 

requirements  for  grants  and  cooperative 

agreements  to  State  and  local  governments 
45  CFR  part  93 — New  restrictions  on 

lobbying 
51  FR  16958  (May  7. 1986)— NIH  Guidelines 

for  Research  Involving  Recombinant  DNA 

Molecules 
59  FR  14508  (as  republished  March  28. 

1994)— NIH  Guidelines  on  the  Inclusion  of 

Women  and  Minorities  as  Subjects  in 

Clinical  Research 
Public  Health  Service  Grants  Policy 

Statement.  DHHS  Publication  No. 

(OASH)94-50.000  (Rev.)  April  1. 1994. 
Public  Health  Service  Policy  on  Humane 

Care  and  Use  of  Laboratory  Animals,  Office 

for  Protection  from  Research  Risks,  NIH 

(Revised  September  1986). 
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DEPARTMErfT  OF  EDUCATION 
34  CFR  Part  645 
R1N  1840-AB65 

Upward  Bound  Program 
agency:  Department  of  Education. 
action:  Final  regulations^ 

summary:  The  Secretary  amends  the 
regulations  governing  the  Upward 
Bound  Program  in  order  to  further 
implement  statutory  changes  made  to 
the  Upward  Bound  Program  by  the 
Higher  Education  Amendments  of  1992 
and  to  clarify  and  simplify  certain 
requirements  governing  the  program. 
The  selection  criteria,  prior  experience 
criteria,  and  grantee  accountability 
provisions  are  affected  by  these  changes. 
EFFECTIVE  DATE:  These  regulations  take 
effect  February  23,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Prince  O.  Teal,  Jr..  U.S.  Department  of 
Education.  600  Independence  Avenue, 
S.W..  Suite  600.  Portals  Building. 
Washington.  D.C.  20202-5249. 
Telephone:  (202)  708^804.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m  .  Eastern  time.  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
Upward  Bound  Program  provides  grants 
to  institutions  of  higher  education; 
public  and  private  agencies  and 
organizations;  combinations  of 
institutions,  agencies,  and 
organizations;  and  secondary  schools 
under  special  circumstances.  The 
purpose  of  the  program  is  to  generate 
the  skills  and  motivation  necessary  for 
success  in  education  beyond  high 
school. 

The  purposes  and  allowable  activities 
of  the  Upward  Bgund  Program  support 
the  National  Education  Goals. 
Specifically,  the  program  supports 
projects  designed  to  increase  high 
school  graduation  rates;  increase 
competency  in  challenging  subject 
matters  including  EngUsh,  mathematics, 
science,  foreign  language,  and  literature; 
encourage  more  students  to  pursue 
programs  that  lead  to  careers  in 
maUiematics  and  science;  and  help  gain 
parental  participation  in  the  social, 
emotional,  and  academic  growth  of  their 
children. 

On  September  2. 1994.  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  the  Upward 
Bound  Program  in  the  Federal  Register 
(59  FR  45964-70). 


Analysis  of  CMnments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM.  48  persons 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  made  in 
the  regulations  since  publication  of  the 
NPRM  is  published  as  an  appendix  to 
these  final  regulations. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  si>ecific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  645 

Colleges  and  Universities,  Education 
of  disadvantaged.  Grant  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Secondary  education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.047.  Upward  Bound  Program) 

Dated:  January  17, 1995. 
David  A.  Longanecker. 
Assistant  Secretary  for  Postsecondary 
Education. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  revising 
Part  645  to  read  as  follows: 

PART  64S-UPWARD  BOUND 
PROGRAM 

Subpart  A— General 

Sec. 

645.1  What  is  the  Upward  Bound  Program? 

645.2  Who  is  eligible  for  a  grant? 

645.3  Who  is  eligible  to  participate  in  an 
Upward  Bound  project? 


645.4  What  are  the  grantee  requirements 
with  respect  to  low  income  and  first- 
generation  participants? 

645.5  What  regulations  apply? 

645.6  What  definitions  apply  to  the  Upward 
Bound  Program? 

Subpart  B— What  Kinds  of  Projects  and 
Services  Does  the  Secretary  Assist  Under 
This  Program? 

645.10  What  kinds  of  projects  are  supported 
under  the  Upward  Bound  Program? 

645.11  What  services  do  all  Upward  Bound 
projects  provide? 

645.12  How  are  regular  Upward  Bound 
projects  organized? 

645.13  What  additional  services  do  Upward 
Bound  Math  and  Science  Centers 
provide  and  how  are  they  organized? 

645.14  What  additional  services  do 
Veterans  Upward  Bound  projects 
provide? 

Subpart  C— How  Does  One  Apply  for  An 
Award? 

645.20  How  many  applications  for  an 
Upward  Bound  award  may  an  eligible 
applicant  submit? 

645.21  What  assurances  must  an  applicant 
include  in  an  application? 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

645.30  How  does  the  Secretary  decide 
which  grants  to  make? 

645.31  What  selection  criteria  does  the 
Secretary  use? 

645.32  How  does  the  Secretary  evaluate 
prior  experience? 

645.33  How  does  the  Secretary  set  the 
amount  of  a  grant? 

645.34  How  long  is  a  project  period? 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

645.40  What  are  allowable  costs? 

645.41  What  are  unallowable  costs? 

645.42  What  are  Upward  Bound  stipends? 

645.43  What  other  requirements  must  a 
grantee  meet? 

Authority:  20  U.S.C.  1070a-ll  and  1070a- 
13,  unless  otherwise  noted. 

Subpart  A— General 

§  645.1    What  Is  the  Upward  Bound 
Program?  « 

(a)  The  Upward  Bound  Program 
provides  Federal  grants  to  projects 
designed  to  generate  in  program 
participants  the  skills  and  motivation 
necessary  to  complete  a  program  of 
secondary  education  and  to  enter  and 
succeed  in  a  program  of  postsecondar}' 
education. 

(b)  The  Upward  Bound  Program 
provides  Federal  grants  for  the 
following  three  types  of  projects: 

(1)  Regular  Upward  Boimd  projects. 

(2)  Upward  Bound  Math  and  Science 
Centers. 

(3)  Veterans  Upward  Bound  projects. 

(Authority:  20  U.S.C.  1070a-ll  and  1070a- 
13) 


§645.2    Whoiseligibleforagrant? 

The  following  entities  are  eligible  to 
^pply  for  a  grant  to  carry  out  an  Upward 
Bound  project: 

(a)  Institutions  of  higher  education. 

(b)  Public  or  private  agencies  or 
organizations. 

(c)  Secondary  schools,  in  exceptional 
cases,  if  there  are  no  other  applicants 
tapable  of  providing  this  program  in  the 
target  area  or  areas  to  be  served  by  the 
proposed  project. 

(d)  A  combination  of  the  types  of 
institutions,  agencies,  and  organizations 
described  in  paragraphs  (a)  and  (b)  of 
this  section. 

(l.\uthority:  20  U.S.C  1070a-ll  and  10708- 
U) 

i  645.3    Who  is  eligible  to  participate  In  an 
Upward  Bound  project? 

An  individual  is  eligible  to  participate 
in  a  Regular.  Veterans,  or  a  Math  and 
Science  Upward  Bound  project  if  the 
individual  meets  all  of  the  following 
requirements: 

(a)  (1)  Is  a  citizen  or  national  of  the 
United  States. 

(2)  Is  a  permanent  resident  of  the 
United  States. 

'  (3)  Is  in  the  United  States  for  other 
than  a  temporary  purpose  and  provides 
evidence  from  the  Immigration  and 
Naturalization  Service  of  his  or  her 
intent  to  become  a  permanent  resident. 

(4)  Is  a  permanent  resident  of  Guam, 
the  Northern  Mariana  Islands,  or  the 
Trust  Territory  of  the  Pacific  Islands. 

(5)  Is  a  resident  of  the  Freely 
Associated  States— the  Federated  States 
of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  or  the  Republic  of 
Palau. 

(b)  Is— (1)  A  potential  first-generation 
college  student;  or 

(2)  A  low-income  individual. 

(c)  Has  a  need  for  academic  support, 
as  determined  by  the  grantee,  in  order 
to  pursue  successfully  a  program  of 
education  beyond  high  school. 

(d)  At  the  time  of  initial  selection,  has 
completed  the  eighth  grade  but  has  not 
entered  the  twelfth  grade  and  is  at  least 
13  years  old  but  not  older  than  19. 
ahhough  the  Secretary  may  waive  the 
age  requirement  if  the  applicant 
demonstrates  that  the  limitation  would 
defeat  the  purposes  of  the  Upward 
Bound  program.  However,  a  veteran  as 
defined  in  §  645.6,  regardless  of  age,  is 
eligible  to  participate  in  an  Upward 
Bound  project  if  he  or  she  satisfies  the 
eligibility  requirements  in  paragraphs 
(a),  (b).  and  (c)  of  this  section. 

(Authority:  20  U.S.C.  1070a-ll  and  1070a- 
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§  645.4    What  are  the  grantee  requirements 
with  respect  to  low  income  and  first- 
generation  participants? 

(a)  At  least  two-thirds  of  the  eligible 
participants  a  grantee  serves  must  at  the 
time  of  initial  selection  qualify  as  both 
low-income  individuals  and  potential 
first-generation  college  students.  The 
remaining  participants  must  at  the  time 
of  initial  selection  qualify  as  either  low- 
income  individuals  or  potential  first 
generation  college  students. 

(b)  For  purposes  of  dociunenting  a 
participant's  low-income  status  the 
following  applies: 

(1)  In  the  case  of  a  student  who  is  not 
an  independent  student,  an  institution 
shall  document  that  the  student  is  a 
low-income  individual  by  obtaining  and 
maintaining — 

(i)  A  signed  statement  from  the 
student's  parent  or  legal  guardian 
regarding  family  income; 

(ii)  Verification  of  family  income  from 
another  governmental  source; 

(iii)  A  signed  financial  aid 
application;  or 

(iv)  A  signed  United  States  or  Puerto 
Rican  income  tax  return. 

(2)  In  the  case  of  a  student  who  is  an 
independent  student,  an  institution 
shall  document  that  the  student  is  a 
low-income  individual  by  obtaining  and 
maintaining — 

(i)  A  signed  statement  from  the 
student  regarding  family  income; 

(ii)  Verification  of  family  income  from 
another  governmental  source; 

(iii)  A  signed  financial  aid 
application;  or 

(iv)  A  signed  United  States  or  Puerto 
Rican  income  tax  return. 

(c)  For  purposes  of  documenting 
potential  first  generation  college  student 
status,  documentation  consists  of  a 
signed  statement  from  a  dependent 
participant's  parent,  or  a  signed 
statement  from  an  independent 
participant. 

(d)  A  grantee  does  not  have  to 
revalidate  a  participant's  eligibility  after 
the  participant's  initial  selection. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0550) 
(Authority:  20  U.S.C.  1070a-n) 

§  645.5    What  regulations  apply? 

The  following  regulations  apply  to  the 
Upward  Bound  Program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations); 

[2]  34  CFR  Part  75  (Direct  Grant 
Programs),  except  for  §  75.511; 

(3)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations), 


except  for  the  definition  of  "secondary 
school"  in  34  CFR  77.1; 

(4)  34  CFR  Part  79  (Intergovemmenta) 
Review  of  Department  of  Education 
Programs  and  Activities); 

(5)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying); 

(6)  34  CFR  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)); 

(7)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  Part  645, 

(Authority:  20  U.S.C.  1070a-ll  and  1070a- 
13) 

§  645.6    What  definitions  apply  to  the 
Upward  Bound  Program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Applicant 

Application 

Award 

Budget 

Budget  period 

EDGAR 

Equipment 

FaciUties 

Grant 

Grantee 

Project 

Project  period 

Secretarv 

State 

Supplies 

(b)  Other  Definitions.  The  following 
definitions  also  apply  to  this  part: 

Family  taxable  income  means — 

(1)  With  regard  to  a  dependent 
student,  the  taxable  income  of  the 
individuals  parents; 

(2)  With  regard  to  a  dependent 
student  who  is  an  orphan  or  ward  of  the 
court,  no  taxable  income; 

(3)  With  regard  to  an  independent 
student,  the  taxable  income  of  the 
.student  and  his  or  her  spouse. 

HE  A  means  the  Higher  Education  Act 
of  1965,  as  amended. 

Independent  student  means  a  student 
who— 

(1 )  Is  an  orphan  or  ward  of  the  court; 

(2)  Is  a  veteran  of  the  Armed  Forces 
of  the  United  States  (as  defined  in  this 
section); 

(3)  Is  a  married  individual;  or 

(4)  Has  legal  dependents  other  than  a 
spouse. 

Institution  of  higher  education  means 
an  educational  institution  as  defined  in 
sections  1201(a)  and  481  of  the  HEA. 

Limited  English  proficiency  with 
reference  to  an  individual,  means  an 
individual  whose  native  language  is 
other  than  English  and  who  has 
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sufficient  difficulty  speaking,  reading, 
writing,  or  understanding  the  English 
Ua^u^e  to  deny  that  individual  the 
oppoitimity  to  learn  suocesshilly  in 
classrooms  in  which  English  is  the 
language  of  instruction. 

Low-income  individual  means  an 
individual  whose  family  taxable  income 
did  not  exceed  150  percent  of  the 
poverty  level  amount  in  the  calendar 
year  preceding  the  year  in  which  the 
individual  initially  participates  in  the 
project  The  poverty  level  amount  is 
determined  by  using  criteria  of  poverty 
established  by  the  Bureau  of  the  Census 
of  the  U.S.  Department  of  Commerce. 

Organization/ Agency  means  an  entity 
that  is  legally  authorized  to  operate 
programs  such  as  Upward  Bound  in  the 
State  where  it  is  located. 

Participant  means  an  individual 
who — 

(1)  Is  determined  to  be  eligible  to 
participate  in  the  project  under  §645.3; 

(2)  Resides  in  the  target  area,  or  is 
enrolled  in  a  target  school  at  the  time  of 
acceptance  into  the  project;  and 

(3)  Has  been  determined  by  the 
project  director  to  be  committed  to  the 
project,  as  evidenced  by  being  allowed 
to  continue  in  the  project  for  at  least — 

(i)  Ten  days  in  a  summer  component 
if  the  individual  first  eru-oUed  in  an 
Upward  Bound  project's  summer 
component;  or 

(iij  Sixty  days  if  the  individual  first 
enrolled  in  an  Upward  Bound  project's 
academic  year  component. 

Potential  first-generation  college 
student  mesas — 

(1)  An  individual  neither  of  whose 
natural  or  adoptive  parents  received  a 
baccalaureate  degree;  or 

(2)  A  student  who.  prior  to  the  age  of 
18.  regularly  resided  with  and  received 
support  from  only  one  natural  or 
adoptive  parent  and  whose  supporting 
parent  did  not  receive  a  baccalaureate 
degree. 

Secondary  school  means  a  school  that 
provides  secondary  education  as 
determined  under  State  law. 

Targei  ana  means  a  discrete  local  or 
regional  geographical  area  designated  by 
the  applicant  as  the  area  to  be  served  by 
an  Upward  Bound  project. 

Targfrt  school  means  a  school 
designated  by  the  applicant  as  a  focus 
of  proiect  services. 

veteran  means  a  person  who  served 
on  active  d\rty  as  a  member  of  the 
Armed  Forces  of  the  United  States— 

(1)  For  a  period  of  more  than  180 
days,  any  put  irf  which  occurred  after 
lanoary  31. 1955.  and  who  was 
discharged  or  released  from  active  duty 
under  conditions  other  than 
dishonorable;  or 

(2)  After  January  31. 1955.  and  who 
was  discharged  or  released  from  active 


duty  because  of  a  service-connected 

disability. 

(Authority;  20  U.S.C.  1001  et  seq.,  1070a-ll. 
1070a-13. 1088.  1141, 1141a.  and  3283(a)). 

Subpart  B— What  Kinds  of  Projects 
and  Services  Does  the  Secretary 
Assist  Under  This  Program? 

$645.10  What  kinds  of  proiects  are 
supported  under  the  Upward  Bound 
Program? 

The  Secretary  provides  grants  to  the 
following  three  types  of  Upward  Bound 
projects: 

(a)  Regular  Upward  Bound  projects 
designed  to  prepare  high  school 
students  for  programs  of  postsecondary 
education. 

(b)  Upward  Bound  Math  and  Science 
Centers  designed  to  prepare  high  school 
students  for  postsecondary  education 
programs  that  lead  to  careers  in  the 
fields  of  math  and  science. 

(c)  Veterans  Upward  Bound  projects 
designed  to  assist  veterans  to  prepare  for 
a  program  of  postsecondary  education. 

(Authority:  20  U.S.C.  1070a-ll  and  1070a- 
13) 

§645.11    What  services  do  aU  Upward 
Bound  proiects  provide? 

(a)  An  Upward  Bound  project  that  has 
received  funds  under  this  part  for  at 
least  two  years  shall  include  as  part  of 
its  core  curriculum,  instruction  in — 

(t)  Mathematics  through  pre-calculus; 

(2)  Laboratory  science; 

(3)  Foreign  language; 

(4)  Composition;  and 

(5)  Literature. 

(b)  All  Upward  Bound  projects  may 
provide  such  services  as — 

(1)  Instruction  in  subjects  other  than 
those  listed  in  §  645.11(a)  that  are 
necessary  for  success  in  education 
beyond  high  school; 

(2)  PerscMial  counseling; 

(3)  Academic  advice  and  assistance  in 
secondary  school  course  selection; 

(4)  Tutorial  services; 

(5)  Exposure  to  cultiual  events, 
academic  programs,  and  other 
educational  activities  not  usually 
available  to  disadvantaged  youths; 

(6)  Activities  designed  to  acquaint 
youths  participating  in  the  project  with 
the  range  of  career  options  available  to 
them; 

(7)  Instruction  designed  to  prepare 
ymiths  participating  in  the  project  for 
careers  in  which  persons  from 
disadvantaged  backgrounds  are 
particularly  underrepresented; 

(8)  Mentoring  programs  involving 
elementary  or  secondary  school 
teachers,  faculty  members  at  institutions 
of  higher  education,  students,  or  any 
combination  of  these  persons  and  other 
professional  individuals:  and 


(9)  Programs  and  activities  such  as 
those  described  in  paragraphs  (b)(1) 
through  (b)(8)  of  this  section  that  are 
specifically  designed  for  individuals 
with  limited  proficiency  in  English. 

(Authority:  30  U.S.C  1070a-13) 

§  645.12    How  are  regular  Upward  Bound 
projects  of^sjotzed? 

(a)  Regular  Upward  Bound  projects — 

(1)  Must  provide  participants  with  a 
summer  instructional  component  that  is 
designed  to  simulate  a  college-going 
experience  lor  participants,  and  an 
academic  year  component;  stmI 

(2)  May  provide  a  summer  bridge 
component  to  those  Upward  Bound 
participants  who  have  graduated  from 
secondary  school  and  intend  to  enroll  ia 
an  institution  of  higher  education  in  the 
following  fall  term.  A  summer  bridge 
component  provides  participants  with 
services  and  atrtivities,  including  college 
courses,  that  aid  in  the  transition  from 
secondary  education  to  postsecondary 
education. 

(b)  A  summer  instructional 
component  shall — 

(1)  Be  six  weeks  in  length  unless  the 
grantee  can  demonstrate  to  the  Secretarj' 
that  a  shorter  period  will  not  hinder  the 
effectiveness  of  the  project  nor  prevent 
the  project  from  achieving  its  goals  and 
objectives,  and  the  Secretary  approves 
that  shorter  period;  and 

(2)  Provide  participants  with  one  or 
more  of  the  services  described  in 
§645.11  at  least  five  days  ncr  week. 

(c)(1)  Except  as  provided  in  paragraph 
(c)(2)  eif  this  section,  an  academic  year 
component  shall  provide  program 
participants  with  one  or  more  of  the 
services  described  in  §  645 . 1 1  on  a 
weekly  basis  througtuiut  the  academic 
year  and,  to  the  extent  possible,  shall 
not  prevent  participants  from  fully 
participating  in  academic  and 
nonacademic  activities  at  the 
participants'  secondary  school. 

(2)  It  an  Upward  Bound  project's 
location  or  the  project's  staff  are  not 
readily  accessible  to  participants 
because  of  distance  or  lack  of 
transportation,  the  grantee  may.  with 
the  Secretary's  permission,  provide 
project  services  to  participants  every 
two  weeks  during  the  academic  year. 

(Authority:  20  U.S.C  1070^13) 

§  645.13    Wtiat  additional  services  do 
Upward  Bound  Math  and  Science  Centers 
provide  and  how  an  ttwy  organized? 

(a)  In  addition  to  the  ser\ices  that 
must  be  provided  under  §  645.1 1(a)  and 
may  be  provided  under  §  645.11tb).  an 
Upward  Bound  Math  and  Science 
Center  must  provide — 

(1)  Intensive  instraction  in 
mathematics  and  science,  includmg 


hands-on  experience  in  laboratories,  in 
computer  facilities,  and  at  field-sites; 

(2)  Activities  that  will  provide 
participants  with  opportunities  to  learn 
from  mathematicians  and  scientists  who 
are  engaged  in  research  and  teaching  at 
the  applicant  institution,  or  who  are 
engaged  in  research  or  applied  science 
at  hospitals,  governmental  laboratories, 
or  other  public  and  private  agencies; 

(3)  Activities  that  will  involve 
participants  with  graduate  and 
undergraduate  science  and  mathematics 
majors  who  may  serve  as  tutors  and 
counselors  for  participants;  and 

f4)  A  summer  instructional 
component  that  is  designed  to  simulate 
a  college-going  experience  that  is  at 
least  six  weeks  in  length  and  includes 
daily  coursework  and  other  activities  as 
described  in  this  section  as  well  as  in 
§645.11. 

(b)  Math  Science  Upward  Bound 
Ceaters  may  also  include — 

(1)  A  sinnmer  bridge  conrptonent 
consisting  of  math  and  science  related 
coursework  for  those  participants  who 
have  completed  high  school  and  intend 
on  enrolling  in  an  institution  of  higher 
education  in  the  following  fall  tenn;  and 

(2)  An  academic  year  component 
designed  by  the  applicant  to  enhance 
achievement  of  project  objectives  in  the 
most  cost-effective  way  taking  into 
account  the  distances  involved  in 
reaching  participants  in  the  project's 
target  area. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0550) 
(Authority:  20  U.S.C.  1070a-ll  and  1070b- 

13)  Ij 

§645.14    What  addtttonai  services  do 
Veterans  Upward  Bound  projects  provWe? 

In  addition  to  the  services  that  must 
be  provided  under  §645.  It  (a)  and  may 
be  provided  under  §  645.11(b),  a 
Veterans  Upward  Bound  project  must — 

(a)  Provide  intensive  basic  skills 
development  in  thoee  academic  subjects 
required  for  successful  completion  of  a 
high  school  equivalency  program  and 
for  admission  to  postsecond^ 
education  programs; 

(b)  Provide  short-term  remedial  or 
refresher  courses  fcH-  veterans  who  are 
high  school  graduates  but  who  have 
delayed  pursuing  postsecondary 
education.  If  the  grantee  is  an  institution 
of  higher  education,  these  courses  shall 
not  duplicate  courses  otherwise 
available  to  veterans  at  the  institution; 
and 

(c)  Assist  veterans  in  securing  support 
services  from  other  locally  available 
resources  such  as  the  Veterans 
Administration,  State  veterans  agencies, 
veterans  associations,  and  other  State 
and  local  agencies  that  serve  veterans. 


(Authority:  20  U.S.C  1070a-ll  and  1070*- 
13) 

Subpart  C— How  Does  One  Apply  for 
An  Award? 

§  645.20    How  many  applications  for  an 
Upward  Bound  award  may  an  eligible   • 
applicant  submit? 

(a)  The  Secretary  accepts  more  than 
one  application  from  an  eligible  entity 
so  long  as  an  additional  application 
describes  a  project  that  serves  a  different 
participant  population. 

(b)  Each  application  for  funding  under 
the  Upward  Bound  Program  shall  state 
whether  the  application  proposes  a 
Regular  Upward  Bound  project,  an 
Upward  Bound  Math  and  Science 
Center,  or  a  Veterans  Upward  Bound 
project. 

(Authority:  20  U.SJZ.  1070e-li  and  1070a- 
13) 

§  645.J1    What  assurances  must  an 
applicant  Include  In  an  apptication? 

An  applicant  must  assure  the 
Secretary  that — 

(a)  Not  less  than  two-thirds  of  the 
project's  participants  will  be  low- 
income  individuals  who  are  pwlenfial 
first  generation  college  students;  and 

(b)  That  the  remaining  participants  be 
either  low-income  individuals  or 
potential  first  generation  college 
students. 

(Authority  20  VS.C  1070ft-13) 

Subpart  O— How  Does  the  Secretary 
Make  a  Grant? 

§  645.30    How  does  tne  Secretary  decide 
which  grants  to  make? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  as  follows: 

(l)(i)  The  Secretary'  evaluates  the 
application  on  the  basis  of  the  selection 
criteria  in  §645.31. 

(ii)  The  maximum  score  for  all  the 
criteria  in  §645.31  is  100  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  parentheses  with  the 
criterion. 

(2)(i)  If  an  applicant  for  a  new  grant 
proposes  to  continue  to  serve 
substantially  the  same  target  population 
or  schools  that  the  appUcant  is  serving 
under  an  expiring  project,  the  Secretary 
evaluates  the  applicant's  prior 
experience  in  delivering  services  under 
the  expiring  Upward  Bound  project  on 
the  basis  of  the  criteria  in  §  645.32. 

(ii)  The  maximum  score  for  all  the 
criteria  in  §  645.32  is  15  points.  The 
maximmn  score  for  each  criterion  is 
indicated  in  parentheses  with  the 
criterion. 

(b)  The  Secretary  makes  grants  in  rank 
order  on  the  basis  of  the  application's 


total  scores  under  paragraphs  (aHl)  and 
(a)(2)  of  this  section, 

(c)  If  the  total  scores  of  two  or  more 
applications  are  the  same  and  there  are 
insufficient  funds  for  these  applications 
after  the  approval  of  higher-ranked 
appbcattons,  the  Secretary  uses 
whatever  remaining  funds  are  available 
to  serve  geographic  areas  that  have  been 
underser\'ed  by  the  Upward  Bound 
Procram. 

(d)  The  Secretary  may  decline  to  makf 
a  grant  to  an  applicant  that  carried  out 

a  project  that  involved  the  fraudulent 
use  of  funds  under  section  402A(cM2KB) 
oftheHEA. 

(Authority:  20  U.S.C.  1070e-ll.  10?0b-13I 

§645.31    What  selection  criteria  does  the 
Secretary  use? 

The  Secretar>'  uses  the  following 
criteria  to  evaluate  an  application  for  a 
grant: 

(a)  Need  for  the  project  (24  points),  hi 
determining  need  for  an  Upward  Bound 
project,  the  Secretary  reviews  each  type 
of  project  (Regular,  Math  and  Science, 
or  Veterans)  using  different  need 
criteria.  The  criteria  for  each  type  of 
project  contain  the  same  maximum 
score  of  24  points  and  read  as  follows: 
(1)  The  Secretan,'  evaluates  the  need 
for  a  Regular  Upward  Bound  project  in 
the  proposed  target  area  on  the  basis  of 
information  contained  in  the 
application  which  clearly  demonstrates 
that— 

(i)  The  income  level  of  families  in  the 
target  area  is  low; 

(ii)  The  education  attainment  level  of 
adults  in  the  target  area  is  low; 

(iii)  Target  high  school  dropout  rates 
are  high; 

(iv)  College-going  rates  in  target  high 
schools  are  low; 

(v)  Student/counselor  ratios  in  the  - 
target  high  schools  are  high;  arul 

(vi)  Unaddressed  academic,  social  and 
economic  conditions  in  the  target  area 
pose  serious  problems  for  low-income, 
potentially  first-generation  college 
students. 

(2)  The  Secretary  evaluates  the  need 
for  an  Upward  Bound  Math  and  Science 
Center  in  the  proposed  target  area  on  the 
basis  of — 

(i)  The  extent  to  which  student 
performance  on  standardized 
achievement  and  assessment  tests  in 
mathematics  and  science  in  the  target 
area  is  lower  than  State  or  national 
norms. 

(ii)  The  extent  to  which  potential 
participants  attend  schools  in  the  fargrt 
area  that  lack  the  resources  and 
coursework  that  would  help  prepare 
persons  for  entry  into  postsecondary 
programs  in  mathematics,  science,  or 
eiigineering; 
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(iii)  The  extent  to  which  such 
indicators  as  attendance  data,  dropout 
rates,  college-going  rates  and  student/ 
counselor  ratios  in  the  target  area 
indicate  the  importance  of  having 
additional  educational  opportunities 
available  to  low-income,  first-generation 
students;  and 

(iv)  The  extent  to  which  there  are 
eligible  students  in  the  target  area  who 
have  demonstrated  interest  and  capacity 
to  pursue  academic  programs  and 
careers  in  mathematics  and  science,  and 
who  could  benefit  from  an  Upward 
Bound  Math  and  Science  program. 

(3)  The  Secretary  evaluates  the  need 
for  a  Veterans  Upward  Bound  project  in 
the  proposed  target  area  on  the  basis  of 
clear  evidence  that  shows — 

(i)  The  proposed  target  area  lacks  the 
services  for  eligible  veterans  that  the 
applicant  proposes  to  provide; 

(ii)  A  large  number  of  veterans  who 
reside  in  the  target  area  are  low  income 
-  and  potential  first  generation  college 
students; 

(iii)  A  large  number  of  veterans  who 
reside  in  the  target  area  who  have  not 
completed  high  school  or.  have 
completed  high  school  but  have  not 
enrolled  in  a  program  of  postsecondary 
education;  and 

(iv)  Other  indicators  of  need  for  a 
Veterans  Upward  Bound  project, 
including  the  presence  of  unaddressed 
academic  or  socio-economic  problems 
of  veterans  in  the  area. 

(b)  Objectives  (9  points).  The 
Secretary  evaluates  the  quality  of  the 
applicant's  proposed  project  objectives 
on  the  basis  of  the  extent  to  which 
they — 

(1)  Include  both  process  and  outcome 
objectives  relating  to  the  purpose  of  the 
applicable  Upward  Bound  programs  for 
which  they  are  applying; 

(2)  Address  the  needs  of  the  target 
area  or  target  population;  and 

(3)  Are  measurable,  ambitious,  and 
attainable  over  the  life  of  the  project. 

(c)  Plan  of  operation  (30  points).  The 
Secretary  determines  the  quality  of  the 
applicant's  plan  of  operation  by 
assessing  the  quality  of — 

(1)  The  plan  to  inform  the  faculty  and 
staff  at  the  applicant  institution  or 
agency  and  the  interested  individuals 
and  organizations  throughout  the  target 
area  of  the  goals  and  objectives  of  the 
project; 

(2)  The  plan  for  identifying, 
recruiting,  and  selecting  participants  to 
be  served  by  the  project; 

(3)  The  plan  for  assessing  individual 
participant  needs  and  for  monitoring  the 
academic  progress  of  participants  while 
they  are  in  Upward  Bound; 


(4)  The  plan  for  locating  the  project 
within  the  applicant's  organizational 
structure; 

(5)  The  curriculum,  services  and 
activities  that  are  planned  for 
participants  in  both  the  academic  year 
anA  summer  components; 

(6)  The  planned  timelines  for 
accomplishing  critical  elements  of  the 
project; 

(7)  The  plan  to  ensure  effective  and 
efficient  administration  of  the  project, 
including,  but  not  limited  to,  financial 
management,  student  records 
management,  and  personnel 
management; 

(8)  The  applicant's  plan  to  use  its 
resources  and  personnel  to  achieve 
project  objectives  and  to  coordinate  the 
Upward  Bound  project  with  other 
projects  for  disadvantaged  students; 

(9)  The  plan  to  work  cooperatively 
with  parents  and  key  administrative, 
teaching,  and  counseling  personnel  at 
the  target  schools  to  achieve  project 
objectives;  and 

(10)  A  follow-up  plan  for  tracking 
graduates  of  Upward  Bound  as  they 
enter  and  continue  in  postsecondary 
education. 

(d)  Applicant  and  community  support 
(16  points).  The  Secretary  evaluates  the 
applicant  and  community  support  for 
the  proposed  project  on  the  basis  of  the 
extent  to  which — 

(1)  The  applicant  is  committed  to 
supplementing  the  project  with 
resources  that  enhance  the  project  such 
as:  space,  furniture  and  equipment, 
supplies,  and  the  time  and  effort  of 
personnel  other  than  those  employed  in 
the  project. 

(2)  The  applicant  has  secured  written 
commitments  of  support  from  schools, 
community  organizations,  and 
businesses,  including  the  commitment 
of  resources  that  will  enhance  the 
project  as  described  in  paragraph  (d)(1) 
of  this  section. 

(e)  Quality  of  personnel  (8  points).  To 
determine  the  quality  of  personnel  the 
applicant  plans  to  use,  the  Secretary 
looks  for  information  that  shows — 

(1)  The  qualifications  required  of  the 
project  director,  including  formal 
training  or  work  experience  in  fields 
related  to  the  objectives  of  the  project 
and  experience  in  designing,  managing, 
or  implementing  similar  projects; 

(2)  The  qualifications  required  of  each 
of  the  other  personnel  to  be  used  in  the 
project,  including  formal  training  or 
work  experience  in  fields  related  to  the 
objectives  of  the  project; 

(3)  The  quality  of  the  applicant's  plan 
for  employing  personnel  who  have 
succeeded  in  overcoming  barriers 
similar  to  those  confronting  the  project's 
target  population. 


(f)  Budget  and  cost  effectiveness  (5 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  for  the  project  is 
adequate  to  support  planned  project 
services  and  activities;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  and  scope  of  the  project. 

(g)  Evaluation  plan  (8  points).  The 
Secretary  evaluates  the  quality  of  the 
evaluation  plan  for  the  project  on  the 
basis  of  the  extent  to  which  the 
applicant's  methods  of  evaluation — 

(1)  Are  appropriate  to  the  project  and 
include  both  quantitative  and 
qualitative  evaluation  measures;  and 

(2)  Examine  in  specific  and 
measurable  ways  the  success  of  the 
project  in  making  progress  toward 
achieving  its  process  and  outcomes 
objectives. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0550) 
(Authority:  20  U.S.C.  1070a-n  and  1070a- 
13) 

§  645.32    How  does  the  Secretary  evaluate 
prior  experience? 

(a)  In  the  case  of  an  application 
described  in  §  645.30(a)(2).  the  Secretary 
reviews  information  relating  to  an 
applicant's  performance  under  its 
expiring  Upward  Bound  grant.  This 
information  includes  information 
derived  from  armual  performance 
reports,  audit  reports,  site  visit  reports, 
project  evaluation  reports,  and  any  other 
verifiable  information  submitted  by  the 
applicant. 

fb)  The  Secretary  evaluates  the 
applicant's  prior  experience  in 
delivering  services  on  the  basis  of  the 
following  criteria: 

(1)  (3  points)  Whether  the  applicant 
serves  the  number  of  participants  agreed 
to  under  the  approved  application; 

(2)  (3  points)  The  extent  to  which 
project  participants  have  demonstrated 
improvement  in  academic  skills  and 
competencies  as  measured  by 
standardized  achievement  tests  and 
grade  point  averages; 

(3)  (3  points)  The  extent  to  which 
project  participants  continue  to 
participate  in  the  Upward  Bound 
Program  until  they  complete  their 
secondary  education  program; 

(4)  The  extent  to  which  participants 
who  complete  the  project,  or  were 
scheduled  to  complete  the  project, 
undertake  programs  of  postsecondary 
education;  and 

(5)  (3  points)  The  extent  to  which 
participants  who  complete  the  project, 
or  were  scheduled  to  complete  the 
project,  succeed  in  education  beyond 
high  school,  including  the  extent  to 


which  they  graduate  from 
postsecondary  education  programs. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0550) 
(Authorify:  20  U.S.C.  1070a-]  i  and  1070a- 
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§645^    Howdo«th«Saer*tafyMtthe 
amount  of  a  grant? 

(a)  The  Secretary  sets  the  amount  of 
a  grant  on  the  basis  of— 

(1)  34  CFR  75.232  and  75.233.  for  new 
grants;  and 

(2)  34  CFR  75.253.  fof  the  seoMid  and 
subsequent  years  of  a  project  period. 

(b)  If  the  circumstances  described  in 
section  402A(b)(3)  of  the  HEA  exist,  the 
Secretary  uses  the  available  funds  to  set 
the  amount  of  the  grant  at  the  lesser  of— 

(1)  $190,000;  or 

(2)  The  amount  requested  by  the 
applicant. 

(Authority:  20  U.S.C.  1070e-ll) 

§646.34    How  long  is  a  pro)*ct  period? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  project  period 
under  the  Upward  Bound  Program  is 
four  years. 

Jb)  The  Secretary  approves  a  project 
period  of  five  years  for  applicants  that 
score  in  the  highest  ten  percent  of  all 
applicants  approved  for  new  grants 
under  the  criteria  in  §  645.31. 
(Authority:  20  U.S.C  1070a-ll} 

Sutipart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

$M&40    What  are  allowabte  costs? 

The  cost  fwinciples  that  apply  to  the 
Upward  Bound  Program  are  in  34  CFR 
part  74.  subpart  Q.  Allowable  costs 
include  the  following  if  they  are 
reasonably  related  to  the  objectives  of 
the  project: 

(a)  In-service  training  of  project  staff. 

(b)  Rental  of  space  if  space  is  not 
available  at  the  host  institution  and  the 
space  rented  is  not  owned  by  the  host 
institution. 

(cj  For  participants  in  an  Upward 
Bound  residential  summer  component, 
room  and  board — computed  on  a  weekly 
basis— not  to  exceed  the  weekly  rale  the 
host  institution  charges  regularly 
enrolled  students  at  the  institutim. 

(d)  Room  and  board  fw  those  persons 
responsible  ftw  dOTmilory  supervision  of 
participants  during  a  residentia] 
summer  component. 

(e)  Educational  pamphlets  and  similar 
materials  for  distribution  at  workshops 
for  the  parents  of  participant*. 

(0  Student  activity  fees  for  Upward 
Bound  participants. 

(g)  Admissions  fees,  transpcMlation, 
Upward  Bound  T-shirts,  and  other  costs 
necessary  to  participate  in  field  trips. 


JMI 


attend  educational  activities,  visit 
museums,  and  attend  other  events  that 
have  as  their  purpose  the  intellectual, 
social,  and  cultural  development  of 
participants. 

(h)  Costs  for  one  project-sponsored 
banquet  or  ceremony. 

(i)  Tuition  costs  for  postsecondary 
credit  cpurses  at  the  host  institution  for 
participants  in  the  summer  bridge 
component. 

(j)(l)  Accident  insurance  to  cover  any 
injuries  to  a  project  participant  while 
participating  in  a  project  activity;  and 

(2)  Medical  insurance  and  health 
service  fees  for  the  project  participants 
while  participating  full-time  in  the 
summer  component. 

(k)  Courses  in  English  language 
instruction  for  project  participants  with 
limited  proficiency  in  English  and  for 
whom  English  language  proficiency  is 
necessary  to  succeed  in  postsecondary 
education. 

(1)  Transportation  costs  of  participants 
for  regularly  scheduled  project 
activities. 

(m)  Transportation,  meals,  and 
overnight  accommodations  for  staff 
members  when  they  are  required  to 
accompany  participants  in  project 
activities  such  as  field  trips. 

(n)  Purchase  of  computer  hardware, 
computer  software,  or  other  equipment 
for  student  development,  project 
administration  and  recordkeeping,  if  the 
applicant  demonstrates  to  the 
Secretary's  satisfaction  that  the 
equipment  is  required  to  meet  the 
objectives  of  the  project  more 
economically  or  efficiently. 

(0)  Fees  required  for  college 
admissions  applications  or  mtrance 
examinations  if — 

(1)  A  waiver  of  the  fee  is  unavailable; 

(2)  The  fee  is  paid  by  the  grantee  to 
a  third  party  on  behalf  of  a  participant. 

(Authority:  20  U.S.C.  1070a-11  and  1070*- 
13) 

§645.41    Whet  are  unsAowabtecoMs? 

Costs  that  may  not  be  charged  against 
a  grant  under  this  program  include  the 
following: 

(a)  Research  not  directly  related  to  the 
evaluation  or  im|m>vement  of  the 
project. 

(b)  Meals  for  staff  except  as  provided 
in  §645.40  (d)  and  (m)  and  in  paragraph 
(c)  of  this  section. 

(c)  Room  and  board  for  administrative 
and  instructional  staff  personnel  who  do 
not  have  responsibility  for  dormitory 
supervision  of  project  participants 
during  a  residential  summer  cootponent 
unless  these  costs  are  approved  by  the 
Secretary. 

(d)  Room  and  board  for  participants  in 
Veterans  Upward  Bound  projects. 


(e)  Construction,  renovation  or 
remodeling  of  any  facilities. 

(f)  Tuition,  stipends,  or  any  other 
form  of  student  financial  aid  for  project 
staff  beyond  that  provided  to  employees 
of  the  grantee  as  part  of  its  regular  fringe 
benefit  package. 

(Authority:  20  U.S.C.  1070»-11  and  1070^ 
13) 

§645.42    Wtiat  are  Upward  Bound 
stipends? 

(a)  An  Upward  Bound  project  may 
provide  stipends  for  all  participants 
who  participate  on  a  full-time  basis. 

(b)  In  order  to  receive  the  stipend,  the 
participant  must  show  evidence  of 
satisfactory  participation  in  activities  of 
the  project  including — 

(1)  Regular  attendance;  and 

(2)  Performance  in  accordance  with 
standards  established  by  the  grantee  and 
described  in  the  application. 

(c)  The  grantee  may  prorate  the 
amount  of  the  stipend  according  to  the 
number  of  scheduled  sessions  in  which 
the  student  participated. 

(d)  The  following  rules  govern  the 
amounts  of  stipends  a  grantee  is 
permitted  to  provide: 

(1)  For  Regular  Upward  Bound 
projects  and  Upward  Bound  Math  and 
Science  Centers — 

(i)  For  the  academic  year  component, 
the  stipend  may  not  exceed  S40  per 
month;  and 

(ii)  For  the  summer  component,  the 
stipend  may  not  exceed  $60  per  month. 

(2)  For  Veterans  Upward  Bounid 
projects,  the  stipend  may  not  exceed 
$40  per  month. 

fAulhoritv:  20  U.S.C  1070B-11  and  1070a- 
13) 

§645.43    Wttat  other  requirements  fMMt  a 
grantee  meet? 

(a)  Sumber  of  participants.  {^)  In  each 
budget  period.  Regular  Upward  Bound 
projects  shall  serve  between  50  and  150 
panicipants  and  Upward  Bound  M^b 
and  Science  projects  shall  serve 
between  50  and  75  participants. 

(2)  Veterans  Upward  Bound  projects 
shall  serve  a  minimum  (^120  veterans 
in  nach  budget  period. 

{.i)  The  Secretary  may  waive  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  section  if  the  applicant  can 
demonstrate  that  the  project  will  be 
more  cost  effective  and  consistent  with 
the  objectives  of  the  program  if  a  greater 
or  Iftsser  number  of  participants  will  be 
served. 

(b)  Protect  director.  (1)  A  grantee  shall 
employ  a  full-time  project  director 
unless  paragraph  (b)(3)  of  this  section 
applies. 

(2)  The  grantee  shall  give  the  f»o}ect 
director  sufficient  authority  to 
administer  the  project  effectively. 
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(3)  The  Secretary  waives  the 
requirement  in  paragraph  (b)(1)  of  this 
section  if  the  applicant  demonstrates 
that  the  requirement  will  hinder 
coordination — 

(i)  Among  the  Federal  TRIO  Programs; 
or 

(ii)  Between  the  programs  funded 
under  sections  402A  through  410  of  the 
HEA  and  similar  programs  funded 
through  other  sources. 

(c)  Recordkeeping.  For  each 
participant,  a  grantee  shall  maintain  a 
record  of — 

(1)  The  basis  for  the  grantee's 
determination  that  the  participant  is 
eligible  to  participate  in  the  project 
under  §645.3; 

(2)  The  basis  for  the  grantee's 
determination  that  the  participant  has  a 
need  for  academic  support  in  order  to 
pursue  successfully  a  program  of 
education  beyond  secondary  school; 

(3)  The  services  that  are  provided  to 
the  participant; 

(4)  The  educational  progress  of  the 
participant  during  high  school  and,  to 
the  degree  possible,  during  the 
participant's  pursuit  of  a  postsecondary 
education  program. 

(Authority:  20  U.S.C.  1070a-ll  and  1070a- 
13). 

Appendix — Analysis  of  Comments  and 
Responses 

(Note:  This  appendix  will  not  be  codified  in 
the  Code  of  Federal  Regulations.) 

The  following  is  an  analysis  of  the 
comments  and  the  changes  in  the  regulations 
since  publication  of  the  NPRM  on  September 
2. 1994  (59  PR  45964).  Substantive  issues  are 
discussed  under  the  section  of  the 
regulations  to  which  they  pertain.  Minor 
changes  made  to  the  language  published  in 
the  NPRM— end  suggested  changes  the 
Secretary  is  not  legally  authorized  to  make 
under  applicable  statutory  authority — are 
generally  not  addressed. 

What  is  the  Upward  Bound  Program? 
(§645.1) 

Comments:  Many  commenters  objected  to 
the  stated  purpose  in  §  645. 1(a)  of  the 
proposed  regulations  because  of  the  phrase 
"to  generate  in  program  participants  the 
skills  and  motivation  necessary  to  persist  in 
completing  a  program  of  secondary  education 
and  enter  and  complete  a  program  of 
postsecondary  education."  Some  commenters 
suggested  that  the  phrase  extends  the  stated 
purpose  of  the  Upward  Bound  program 
beyond  the  scope  of  the  purpose  as  defined 
in  the  law.  Other  commenters  stated  that  this 
language  would  put  an  unwarranted  burden 
upon  grantees  to  collect  enrollment  and 
persistence  data  on  participants  through 
completion  of  a  postsecondary  education 
program. 

Discussion:  The  Secretary  does  not  believe 
that  the  regulations  extend  the  purpose  of  the 
program  beyond  that  stated  in  the  law.  The 
Secretary  believes  that  the  most  important 


measure  of  success  in  education  beyond 
secondary  school  is  the  completion  of  a 
postsecondary  education  program,  but  the 
Secretary  recognizes  that  there  may  be  other 
measures  of  success  in  postsecondary 
education  besides  graduation. 

Changes:  This  section  of  the  regulations 
has  been  changed  to  show  that  the  purpose 
of  Upward  Bound  is  to  "complete  a  program 
of  secondary  education  and  to  enter  and 
succeed  in  a  program  of  postsecondary 
education." 

Comments:  Several  commenters  objected  to 
the  omission  of  the  words  "regional  center" 
in  §  645.1(b)(2)  (Upward  Bound  Math  and 
Science  Centers)  of  the  proposed  regulations. 
The  commenters  did  not  want  projects 
limited  to  local  target  areas. 

Discussion:  The  Secretary  believes  that  it  is 
unwise  to  add  "regional  centers"  to 
§  645.1(b)(2)  of  the  regulations  since  it  would 
indicate  that  the  Secretary  would  fund  only 
projects  with  a  regional  concept.  The 
regulations  as  written  do  not  eliminate  the 
regional  concept;  in  fact,  the  Secretary 
supports  the  regional  concept  of  Upward 
Bound  Math  and  Science  Centers.  The 
Secretary  believes,  however,  that  substituting 
the  word  "center"  for  the  word  "project"  will 
better  emphasize  the  broader  mission  and 
scope  of  the  Upward  Bound  Math  and 
Science  Centers. 

Changes:  The  word  "project"  has  been 
replaced  with  the  word  "center"  throughout 
the  regulations.  The  definition  of  "target 
area"  has  also  been  revised  to  reinforce  the 
Secretary's  support  of  regional  centers. 

Who  is  eligible  to  participate  in  an  Upward 
Bound  project?  (§  645.3):  Two  commenters 
observed  that  §645.3  does  not  include  a 
waiver  that  would  allow  an  Upward  Bound 
project  to  serve  youths  who  are  less  than  13 
or  who  have  not  completed  eighth  grade,  if 
the  secondary  schools  in  the  project's  target 
area  have  an  unusually  high  dropout  rate. 
The  commenters  felt  that  this  waiver,  which 
has  been  in  all  Upward  Bound  regulations 
since  1977,  should  be  included  in  these 
Upward  Bound  regulations. 

Discussion:  The  Secretary  agrees  with  the 
commenters. 

Changes:  Section  645.3  has  been  revised  to 
include  a  waiver  of  the  age  limit  requirement. 
Comments:  One  commenter  objected  to  the 
omission  of  a  provision  that  awards 
additional  points,  equal  to  10  percent  of  the 
applicant's  score,  to  applications  from  Guam, 
the  Virgin  Islands.  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands,  and  the 
Northern  Mariana  Islands.  The  commenter 
stated  that  the  bonus  points  enable  the 
applicants  from  these  areas  to  compete  for 
TRIO  projects. 

Discussion:  The  requirement  that  priority 
be  given  tc^proposals  submitted  by  the 
territories  was  required  by  the  Higher 
Education  Amendments  of  1992  but  has  been 
deleted  from  the  Higher  Education  Act  by  the 
Higher  Education  Technical  Amendments  of 
1993. 
Changes:  None. 

Documentation  of  Low-income  Status. 
I§645.4lb)(l)andl2)) 

Comments:  One  commenter  stated  that  this 
section  was  confusing.  The  commenter 


suggested  that  the  section  leads  one  to 
believe  that  verification  of  low-income  status 
must  include  a  signed  statement  from  a 
parent  or  guardian,  an  independent 
verification  of  family  income,  a  signed 
financial  aid  application,  and  a  signed 
income  tax  return.  The  commenter  also 
stated  that  high  school  students  would  be 
required  to  complete  financial  aid 
'Applications.  The  conmienter  believes  that 
the  Secretary  is  requesting  that  all  of  these 
items  be  submitted  in  determining  low- 
income  status. 

Discussion:  The  commenter  is  in  error.  The 
conditions  described  in  §645. 4(b)(1)  and  (2) 
are  alternative  requirements,  as  indicated  by 
the  word  "or"  between  the  next  to  last  and 
last  conditions.  The  Secretary  does  not 
require  all  of  these  forms  of  documentation 
for  each  participant.  Low-income  status  can 
be  determined  by  submitting  any  one  of  the 
items  listed. 
Changes:  None. 


What  Definitions  Apply  to  the  Upward 
Bound  Program?  (§  645.6) 

Comments:  Several  commenters  disagreed 
with  the  definition  of  "participant."  Some 
commenters  stated  that  the  proposed 
definition,  which  requires  that  an  individual 
receive  more  than  one  month  of  project 
services  prior  to  being  considered  a 
participant  of  the  project,  was  too  restrictive. 
Others  stated  that  the  new  definition  would 
require  grantees  to  devote  significant 
resources  for  follow-up  activities  for  many 
more  participants.  They  further  stated  that 
the  restrictive  definition  would  not  allow 
project  staH^to  determine  when  an  individual 
has  engaged  in  sufficient  project  activities 
necessary  to  demonstrate  the  individual's 
commitment  to  the  project. 

Discussion:  The  Secretary  agrees  with  the 
commenter  that  a  fixed  30-day  period  rfiay  be 
too  inflexible.  Therefore,  the  Secretary  has 
adopted  a  dual  time  period  depending  on 
whether  the  student  first  participated  in  a 
summer  component  or.  an  academic  year 
component. 

Because  summer  components  only  last  six 
weeks  and  provide  intensive  services  to 
students,  the  Secretary  believes  that  if  a 
project  director  allows  a  student  to 
participate  in  that  component  for  at  least  10 
days,  which  is  approximately  25  percent  of 
the  summer  component,  the  project  director 
believes  that  the  student  is  committed  to  the 
project.  On  the  other  hand,  given  the  nature 
of  an  academic  year  component,  the 
Secretary  believes  a  60-day  period  may  be 
needed  to  establish  an  individual's 
commitment  to  the  program. 

Changes:  The  Secretary  has  revised  the 
definition  of  "participant." 

Comments:  Several  commenters 
questioned  whether  the  proposed  definition 
of  "participant,"  which  requires  that  a 
participant  be  enrolled  in  a  target  school, 
would  prohibit  individuals  who  reside  in  the 
target  area  but  attend  school  outside  of  the 
target  area  from  participating  in  an  Upward 
Bound  project.  The  commenters  further 
stated  that  individuals  whose  families  choose 
private  education  or  participate  in  either 
voluntary  or  involuntary  desegregation  plans 
might  be  eliminated  from  receiving  the 
benefits  of  an  Upward  Bound  project. 
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Discussion:  The  Secretary  has  determined 
that  limiting  participation  in  an  Upward 
Bound  project  to  individuals  who  are 
enrolled  in  a  target  school  is  too  restrictive 
and  may  prevent  some  unintended 
individuals  from  benefiuing  from  the 
services  of  an  Upward  Bound  project. 
However,  the  Secretary  still  believes  that  it 
is  important  that  the  majority  of  individuals 
who  are  selected  as  participants  be  enrolled 
in  a  target  school  so  they  can  benefit  from  the 
cooperative  relationship  that  exists  between 
the  target  school  staff  and  the  staff  of  the 
project.  • 

Changes:  The  Secretary  has  revised  the 
definition  of  participant  to  allow  individuals 
who  reside  in  the  target  area  to  benefit  from 
the  services  provided  by  an  Upward  Bound 
project. 

Comments:  Some  commenters  stated  that 
the  definition  of  "Potential  first-generation 
college  student"  was  not  clear  and  would 
cause  confusion  in  the  field  regarding  foster 
parents  and  stepparents.  The  commenters 
suggested  that  the  words  "natural  or 
adoptive"  be  inserted  before  parenl(s)  in  both 
subparagraph  (1)  and  (2)  of  the  definition. 

Discussion:  The  Secretary  agrees  with  the 
commenters. 

Changes:  The  definition  has  been  revised 
to  include  "natural  or  adoptive"  in  the 
definition. 

Comments:  One  commenter  expressed 
concern  that  the  definition  of  "veteran"  was 
restrictive  and  did  not  allow  all  veterans  to 
receive  the  services  provided  by  an  Upward 
Bound  project. 

£>iscussJon.  The  proposed  definition  of 
"veteran"  has  been  used  since  the  Upward 
Bound  Veterans  program  was  established  in 
1972.  The  Secretary  believes  that  this 
definition  remains  as  valid  as  it  was  in  1972 
and  sees  no  need  to  change  the  definition. 

Changes:  None. 

What  Kinds  of  Projects  Are  Supported  Under 
the  Upward  Bound  Program?  (§  645.10) 

Comments:  Several  commenters  suggested 
that  the  Secretary  was  expanding  the 
expected  outcomes  of  an  Upward  Bound 
Math  and  Science  project  by  stating  that  a 
project  is  designed  to  prepare  high  school 
students  for  postsecondary  education 
programs  and  for  careers  in  the  fields  of  math 
and  science.  The  commenters  stated  that  the 
Upward  Bound  Math  and  Science  project 
should  be  required  to  prepare  participants  to 
enter  p)ostsecondary  education  programs 
prepared  to  study  in  fields  of  math  and 
science.  Preparation  for  careers  in  math  and 
science  is  then  the  responsibility  of  the 
institution  offering  the  postsecondary 
program. 

Discussion:  The  Secretary  agrees  with  the 
commenters. 

Changes:  The  language  of  this  section  )mk 
been  revised  to  reflect  the  suggestions  of  the 
commenters. 

What  Services  Do  All  Upward  Bound  Projects 
Provide?  (§645.11) 

Comments:  Several  commenters  stated  that 
§645.11  should  be  revised  to  eliminate 
literature,  foreign  language,  and  mathematics 
through  pre-calculus  from  the  required  core 
cuniculum  of  the  Upward  Bound  project;?. 


Discussion:  The  requirement  for  a  core 
curriculum  is  mandated  in  section  402  of  the 
Higher  Education  Act  and  cannot  be  revised 
by  the  Secretary. 

Changes:  None. 

Comments:  Several  commenters  suggested 
that  the  core  curriculum  required  by  §645.11 
should  be  offered  during  the  summer 
component,  the  academic  year  component,  or 
both. 

Discussion:  The  Secretary  will  not  specify' 
when  the  curriculum  should  be  offered.  The 
Secretary  believes  that  applicants  should 
have  the  flexibility  to  design  projects  around 
the  needs  of  the  participants.  Nonetheless, 
the  Secretary  clearly  expects  that  most  of  the 
core  curriculum  will  be  offered  in  the 
summer  component. 

Changes:  None. 

How  Are  Regular  Upward  Bound  Projects 
Organized?  (§645.12) 

Comments:  Many  commenters  felt  that 
§  645.12(b)(2),  which  requires  that  the 
services  described  in  §645.11  be  offered  on 
a  daily  basis,  was  not  clear.  The  commenters 
stated  that  the  regulations  require  projects  to 
provide  all  services  on  a  daily  basis. 

Discussion:  The  Secretary  agrees  that  the 
section  is  unclear.  A  project  must  provide 
some  of  the  project's  services  and  activities 
at  least  five  days  a  week.  It  does  not  have  to 
provide  every  service  and  activity  on  a  daily 
basis. 

Changes:  Section  645.12(b)(2)  has  been 
revised  to  require  a  project  to  provide 
participants  with  one  or  more  of  the  services 
as  described  in  §645.11  at  least  five  days  a 
week  in  a  summer  component.  Section 
645.12  (c)(1)  has  also  been  revised  to  allow 
a  project  to  provide  program  participants 
with  one  or  more  of  the  services  on  a  weekly 
basis  throughout  the  academic  year 
component. 

What  Additional  Services  Do  Moth  and 
Science  Upward  Bound  Centers  Provide  and 
How  Are  They  Organized?  (§645.13) 

Comments:  Several  commenters  objected  to 
the  use  of  "state-of-  the-art"  computer 
facilities  in  §645. 13(a)(1)  because  the  phrase 
is  vague  and  extremely  subjective. 

Discussion:  The  Secretary  agrees  with  the 
commenters. 

Changes.  The  phrase  "state-of-the-art"  has 
been  deleted  from  this  section  of  the 
regulations. 

Comments:  Several  commenters  suggested 
that  §645.13(a)(2)  was  too  restrictive.  The 
commenters  stated  that  restricting  project 
participants  to  contact  with  research  faculty 
from  the  applicant  institution  prevents  an 
institution  that  does  not  have  research 
faculty  from  using  persons  in  the  community 
or  private  industry  who  have  math  and 
science  expertise. 

Discussion:  The  Secretary  agrees  with  the 
commenters  that  the  language  is  restrictive 
and  does  not  allow  a  project  to  use 
professionals  in  the  community. 

Changes:  Section  645.13(a)(2)  has  been 
revised  to  allow  a  project  to  use  math  and 
science  professionals  from  the  community. 

Comments:  One  commenter  suggested  that 
the  Math  and  Science  Upward  Bound  Project 
should  allow  participants  the  opportunity  to 


participate  in  a  summer  bridge  experience. 
The  commenter  felt  that  participants  could 
benefit  from  the  experience  provided  by  a 
summer  bridge  component. 

Discussion:  The  Secretary  agrees  with  the 
commenter;  however,  the  Secretary  feels  that 
the  courses  offered  to  participants  in  a 
Upward  Bound  Math  and  Science  bridge 
component  should  be  courses  that  are  math 
and  science  related. 

Changes:  Language  has  been  added  to 
§645.13  that  allows  Upward  Bound  Math 
and  Science  projects  to  offer  a  summer  bridge 
component,  provided  the  courses  a 
participant  enrolls  in  are  math  and  science 
related. 

How  Many  Applications  for  an  Upward 
Bound  Project  Award  May  an  Eligible 
Applicant  Submit?  (§645.20) 

Comments:Two  commenters  stated  that 
the  proposed  regulations  redefined  and 
extended  the  definition  of  different 
populations  beyond  that  used  in  the  Higher 
Education  Amendments  of  1992. 

Discussion:  The  Secretary  disagrees  with 
the  commenters.  The  Secretary  believes  that 
the  examples  of  different  populations  as 
defined  in  the  NPRM  are  valid  examples. 

Changes:  The  Secretary  has  deleted 
language  that  provided  examples  of  different 
populations.  The  deletion  of  this  language 
will  place  the  responsibility  for 
demonstrating  that  the  project  outlined  in  a 
second  application  will  serve  a  different 
population  on  the  applicant. 

What  selection  criteria  does  the  Secretary 
use?  (§645.31) 

Comments:  Several  commenters  proposed 
that  §645.31(a)(l)(v),  which  requests 
information  on  families  within  the  target 
area,  be  changed  to  the  collection  of 
information  on  individuals.  The  commenters 
felt  that  information  on  families  was  not 
readily  available. 

Discussion:  The  Secretary  agrees  with  the 
commenters. 

Changes:  The  criterion  that  requests  the 
education  attainment  levels  of  adults  has 
been  changed  to  reflect  the  collection  of  data 
on  "adults"  rather  than  data  on  families. 

Comments:  Several  commenters  suggested 
that  § 645.31(a)(2)  be  revised  to  include  an 
Upward  Bound  Math  and  Science  target  area 
as  well  as  Upward  Bound  Math  and  &:ience 
target  schools.  The  commenters  felt  that  by 
adding  target  areas  to  the  criterion  the 
applicant  would  be  able  to  better  document 
the  need  for  a  project,  if  that  project  proposes 
to  serve  participants  from  large  geographical 
areas  such  as  States  or  regions. 

Discussion:  The  Secretary  agrees  with  the 
commenters. 

Changes:  Section  645.31(a)(2)  has  been 
revised  to  allow  applicants  to  provide  data 
that  consider  the  target  area  as  well  as  the 
target  schools. 

Comments:  Many  commenters  suggested 
that  §645.31(a)(l)  and  §645.31(c)  could  be 
improved  by  reordering  certain  questions  to 
encourage  brevity  in  proposals  and  a  more 
logical  flow  in  applications.  The  commenters 
also  expressed  the  view  that  reordering  the 
criteria  would  allow  the  peer  reviewers  H> 
better  evaluate  the  applic^ition. 
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Discussion:  The  Secretary  agrees  with  the 
commenten. 

Changes:  Section  645.31  has  been  revised 
to  address  the  suggested  reordering.  The 
Secretary  has  also  revised  several  of  the 
subsections  to  assure  that  each  subsection  is 
clear. 

Comments:  Several  commenters  suggested 
that  the  nuniencal  score  for  each  individual 
subsection  under  the  "need"  and  "plan  of 
operation"  crueria  in  §645.31  should  be 
included  in  the  r  jgulations.  The  commenters 
feared  that  without  a  score,  the  peer 
reviewers  would  not  properly  score  the 
applications. 

Discussion:  The  Secretary  does  not  agree 
that  the  inclusion  of  subsection  scores  would 
greatly  assist  the  peer  reviewers  in  properly 
scoring  applications.  The  Secretary 
acknowledges  that  in  these  cases  the 
weighting  for  each  subsection  is  roughly 
equal. 
Changes:  None. 

Comments:  Several  commenters  suggested 
that  reference  to  performance  on  aptitude 
tests  should  not  be  included  in 
§645.3t(a)(2)(i).  One  commenter  suggested 
that  the  inclusion  of  scores  from  aptitude 
tests  as  part  of  the  need  criteria  may  suggest 
that  Upward  Bound  Math  and  Science 
projects  are  designed  to  serve  only  students 
who  are  performing  at  the  highest  level  in 
their  secondary  education  program.  Other 
commenters  suggested  that  "aptitude"  testing 
is  too  politically  sensitive  and  the  term 
should  be  avoided. 

Discussion:  The  Secretary  disagrees  with 
the  commenters.  The  Secretary  does  not 
believe  that  the  inclusion  of  "aptitude  tests" 
in  these  regulations  would  in  any  way 
suggest  that  the  Math  and  Science  Upward 
Bound  Centers  are  designed  to  serve  students 
who  are  performing  at  the  highest  level  in 
their  secondary  education  program.  As  used 
in  this  criterion,  the  Secretary-  sought  to  give 
greater  priority  to  projects  that  were  serving 
students  who  were  attending  high  schools 
that  had  relatively  low  average  scores  on 
standardized  tests. 

C/ianges:  The  Secretary  has  modified  the 
criteria  to  more  fully  describe  the  use  of  tests 
in  measuring  differences  in  school 
environments. 

Comments;  Several  commenters  suggested 
that  § 645.31(c)(3)  should  be  revised  to 
require  a  follow-up  plan  for  tracking  the 
academic  accomplishments  of  participants 
only  after  they  have  completed  the  Upward 
Bound  project.  The  commenters  stated  that 
the  proposed  regulations  would  require  the 
project  to  follow  up  on  all  persons  who 
participated  in  the  project.  The  commenters 
also  felt  that  requiring  the  project  to  follow 
up  on  all  participants  would  be  extremely 
costly  and  place  a  considerable  collection 
burden  on  projects. 

Discussion:  The  Secretary  agrees  that 
mandatory  postsecondary  tracking  of  all 
persons  participating  in  a  project  may  be 
cumbersome. 

Changes:  Section  645.31(c)(3)  has  been 
reordered  to  §645.31(c)(10)  and  has  been 
changed  to  require  a  follow-up  plan  for 
tracking  only  those  participants  who  are 
graduates  of  the  Upward  Biound  project. 

Comments:  One  commenter  suggested  that 
"applicant  community"  in  §645.31(c)(4)  be 


changed  to  "target  area  community,"  The 
commenter  felt  that  the  phrase  "applicant 
community"  left  the  reader  of  the  regulations 
confused  as  to  the  specific  community  that 
needed^o  be  informed,  i.e.,  university  target 
area  community,  or  any  other  self-described 
community  identified  by  the  applicant. 

Discussion:  The  Secretary  agrees  that  this 
phrase  may  be  confusing. 

Changes:  The  Secretary  has  revised  the 
criterion  to  describe  more  specifically  the 
applicant's  institutional  community  and  the 
individuals  and  groups  that  should  be 
informed  throughout  the  target  area. 

Comments:  One  commenter  suggested  that 
the  word  "appropriate"  as  a  modifier  of 
"timelines"  in  §  645.31(c)(6)  should  be 
deleted  because  varied  and  different 
interpretations  can  be  inferred  by  the 
applicant  and  the  peer  reviewers. 

Discuss/on.- The  Secretary  agrees  with  this 
commenter.  The  Secretary  believes  that  it  is 
the  applicant's  responsibility  to  present  a 
clear  and  concise  plan  that  contains 
timelines  that  cover  all  of  the  major  services 
to  be  provided.  The  criterion  will  be 
amended  to  make  this  clarification. 

Changes:  The  Secretary  has  revised  the 
criterion  to  read — assessing  the  quality  of  the 
planned  timelines  for  accomplishing  critical 
elements  of  the  project. 

Comments:  Several  commenters  suggested 
that  the  word  "quality"  be  deleted  from  the 
applicant's  plan  in  §  645.31(c)(9).  The 
commenters  suggest  deleting  the  word 
"quality"  because  it  is  redundant  and  can  be 
interpreted  in  different  ways  by  the  readers. 
Discussion:  The  Secretary  agrees  with  the 
commenters  that  use  of  the  term  is  redundant 
but  at  the  same  time  all  of  the  sub-criteria  in 
the  Plan  of  Operation  sub-section  are  about 
"quality"  plans  which  will  produce  intended 
project  outcomes.  The  Secretary  believes  that 
the  evaluation  of  the  quality  of  all  paris  of 
the  plan  of  operation  is  at  the  heart  of  the 
peer  review  process. 

Changes:  Because  the  word  quality  is  a  part 
of  the  opening  sentence  in  §  645.31(c),  the 
word  quality  has  been  deleted  from  this 
section  because  it  is  redundant. 

Comments:  One  commenter  suggested  that 
the  phrase  "quality  control"  be  deleted  from 
§  645.31(c)(8).  The  commenter  felt  that  this 
term  was  not  normally  used  to  define  an 
educational  process  or  procedure.  The 
commenter  also  indicated  that  the  term  could 
be  misinterpreted  since  no  definition  is 
provided. 

D/scussion:  The  Secretary  disagrees  with 
the  commenter.  "Quality  control"  is  a  term 
used  to  define  processes  that  lead  to 
improved  service  delivery  and  better 
outcomes.  It  is  not  unfamiliar  to  educators 
but  is  probably  more  associated  with  the 
business  sector.  However,  the  Secretary  will 
delete  the  words  'quality  control"  bom  this 
criterion  since  the  criterion  requires  that  the 
applicant  present  an  effective  and  efficient 
plan  for  the  administrative  oversight  of  the 
project,  which  would  imply  a  measure  of 
quality  control. 

Changes:  The  criterion  has  been  revised  for 
purposes  of  greater  clarity. 

Comments:  One  commenter  noted  that  the 
regulations  do  not  include  a  request  for  a 
plan  to  recruit  underrepresentcd  students. 


The  commenter  stated  that  by  not  including 
a  provision  that  would  require  applicants  to 
submit  such  a  plan  it  might  imply  that  an 
Upward  Bound  project  would  not  focus  on 
providing  underrepresented  students  with  an 
opportunity  to  be  successful  in 
postsecondary  education. 

Discussion:  The  Secretary  disagrees  with 
the  commenter.  The  Secretary  believes  that 
the  Upward  Bound  program  has  and  will 
continue  to  provide  services  to  exclusively 
underrepresented  populations.  Thus  a  plan 
to  do  this  is  unnecessary. 

Changes:  None. 

Comments:  Several  commenters  felt  that 
§  645.31(e)(1)  would  prevent  projects  from 
considering  the  work  experience  of 
individuals  when  hiring  the  project  director. 
Another  commenter  felt  that  the  requirement 
that  directors  have  formal  training  in  fields 
related  to  the  objectives  of  the  projects  was 
too  restrictive  and  would  require  all  Upward 
Bound  Math  and  Science  directors  to  have 
formal  education  degrees  in  the  fields  of 
math  and  science. 

Discussion:  The  Secretary  agrees  with  the 
commenters  that  work  experience  should  be 
considered  when  evaluating  and  determining 
the  suitability  of  a  project  director. 

Changes;  The  Secretary  has  revised  this 
section  to  include  work  experience.  The 
inclusion  of  work  experience  in  this  section 
will  allow  persons  to  substitute  for  formal 
training  in  fields  related  to  the  objectives  of 
the  project. 

Comments:  Several  commenters  suggested 
that  clarity  of  §  645.31(g)(2)  could  be 
improved  by  combining  the  two  subsections. 

Discussion;  The  Secretary  agrees  with  the 
commenters. 

Changes:  The  two  subsections  have  been 
combined  into  one  statement. 

How  Does  the  Secretary  Evaluate  Prior 
Experience?  (§  645.32} 

Comments:  Several  commenters  suggested 
that  the  word  "consistently"  in  §  645.32(b)(1) 
be  deleted.  The  commenters  felt  that  the 
word  "consistently"  was  not  defined  and 
would  have  to  he  interpreted  by  each  project. 

Discussion:  The  Secretary  agrees  with  the 
commenter. 

Changes:  The  word  "consistently"  has 
been  deleted  from  the  section. 

Comments:  Many  commenters  suggested 
that  aptitude  and  motivation  as  stated  in 
§ 645.32(b)(2)  are  difficult  to  measure.  The 
commenters  further  suggested  that  this 
section  of  the  regulations  should  emphasize 
the  achievement  levels  and  academic 
progress  of  participants.  Several  commenters 
suggested  new  wording  for  the  section:  some 
asked  for  the  deletion  of  aptitude  and 
motivation  while  others  suggested  that 
motivation  remain  a  part  of  the  section.  One 
commenter  further  suggested  that  project 
retention,  high  school  graduation, 
postsecondary  enrollment  and  success  in 
postsecondary  education  are  better  indicators 
of  academic  growth. 

Discussion:  The  Secretary  agrees  with  the 
commenters  who  suggested  that 
improvements  in  motivation  and  aptitude  are 
difficult  to  measure.  The  Secretary,  however, 
believes  that  the  project  must  be  held 
accountable  for  assisting  participants  in  the 


project  to  develop  skills  that  are  necessary  for 
entry  into  an  educational  program  beyond 
high  school.  The  Secretary  also  agrees  with 
the  commenter  who  suggested  that  a  project's 
success  should  be  measured  by  the  success 
of  the  project's  participants. 

Changes:  The  Secretary  has  deleted 
aptitude  and  motivation  from  this  criterion. 
The  criterion  now  focuses  on  demonstrated 
improvement  in  academic  skills  and 
competencies  as  measured  by  standardized 
achievement  tests  and  grade  [>oint  averages. 
Comments:  Many  commenters  expressed 
concerns  in  §  645.32(b)(3)  regarding  the 
Department's  efforts  to  highlight  the  need  for 
retention  of  participants  in  the  projects 
throughout  their  secondary  school 
experience.  Some  commenters  thought  that 
the  inclusion  of  retention  in  the  project  as  a 
part  of  the  prior  experience  criteria  would 
affect  the  manner  in  which  projects  selected 
participants.  They  expressed  concern  that 
higher  risk  participants  traditionally  served 
by  Upward  Bound  projects  would  be 
overlooked.  Others  felt  that  if  this  criterion 
remains  in  the  prior  experience  section,  some 
projects  will  be  more  likely  to  serve  students 
who  have  higher  motivation  but  who  may  not 
be  the  students  with  the  greatest  need  for 
project  services.  One  commenter  asks  that  the 
Secretary  consider  the  harm  that  this 
requirement  could  have  on  the  Upward 
Bound  Progj-am  and  to  delete  the  inclusion 
of  this  requirement  until  much  more 
discussion  and  study  have  taken  place. 

D/scussjon;  The  Secretary  disagrees  with 
the  commenters.  The  Secretary  believes  that 
the  retention  of  participants  in  a  project  is 
significant  for  determining  the  success  of  a 
project.  The  Secretary  believes  that  the 
consequences  suggested  by  commenters  that 
would  arise  if  this  criteria  is  retained  do  not 
override  the  disadvantages  posed  by  a  high 
turnover  of  participants.  As  in  many 
intervention  programs,  it  has  been  proven 
that  the  longer  the  participation,  the  far  more 
likely  is  the  chance  for  success. 

C/ia/iges;  This  criteria  has  been  revised  for 
purposes  of  improved  clarity. 

Comments:  Several  commenters  suggested 
that,  as  written,  subsections  (b)(4)  and  (b)(5) 
require  that  every  participant,  whether  or  not 
they  have  completed  high  school  and  the 
Upward  Bound  program  would  need  to  be 
tracked  to  determine  whether  they  entered 
and  completed  postsecondary  education. 
Instead,  they  suggested  postsecondary 
continuation  should  be  tracked  for  only 
Upward  Bound  and  high  school  graduates. 

Discussion:  The  Secretary's  intent  was  not 
to  have  projects  track  Upward  Bound 
participants  who  drop  from  the  project  prior 
to  graduation  from  high  school.  However,  the 
Secretary  believes  that  §645.32  (b)(4)  and 
(b)(5)  best  measure  the  success  of  a  project 
by  comparing  participants  who  enroll  in  a 
postsecondary  education  program  and  do 
well  in  college  against  all  project 
participants,  both  those  who  complete  the 
project  and  those  who  were  initially 
scheduled  to  complete  the  project. 

Changes:  The  criterion  has  hieen  revised  for 
purpose  of  clarity. 

How  Long  Is  a  Project  Period?  (§645.34) 

Comments:  One  commenter  suggested  that 
the  language  in  §  645.34(b)  be  changed  to 


include  "highest  10  percent  of  all  applicants 
approved  for  new  grants". 

Discussion:  The  length  of  an  Upward 
Bound  project  period  is  defined  in  the  Higher 
Education  Act.  Section  645.34(b)  of  these 
regulations  merely  reflects  the  statutory 
requirement. 

Changes:  None. 

What  Are  Allowable  Costs?  I§  645.40) 

Comments:  Many  commenters  suggested 
that  the  Secretary  amend  §  645.40  of  the 
proposed  regulations  to  include  college 
admission  fees  and  college  entrance 
examination  fees  in  the  list  of  allowable 
costs. 

D/scussj'on;  The  Secretary  has  found  that 
college  admissions  application  fees  are  often 
barriers  that  prevent  low-income  students 
frtjm  filing  applications  to  postsecondary 
programs.  The  Secretary  has  also  found  that 
waivers  of  college  admissions  application 
fees  are  not  always  available  to  low-income 
students.  Some  Stale-supported  institutions 
are  legally  prohibited  from  waiving 
admission  application  fees,  and  private 
institutions  may  or  may  not  waive 
admissions  application  fees  for  low-income 
applicants.  The  high  cost  of  admission 
application  fees  and  the  unavailability  of  fee 
waivers  have  the  detrimental  effect  of 
preventing  Upward  Bound  participants  from 
completing  applications  to  certain  four-year 
colleges  and  universities.  The  Secretary  has 
concluded  that  admissions  fees  should  be 
included  in  the  list  of  allowable  costs  under 
certain  circumstances  described  in  the 
regulations. 

Upward  Bound  participants  have 
historically  benefited  from  having  testing 
materials  available  in  order  to  prepare 
students  for  the  SAT,  ACT,  and  other 
standardized  tests.  The  Secretary  believes 
that  it  is  also  appropriate  to  allow  Upward 
Bound  projects  to  pay  for  testing 
administered  by  a  third  party.  Therefore,  the 
Secretary  has  included  entrance  examination 
fees  in  the  circimistances  described  in  the 
regulations  in  the  list  of  allowable  costs. 

Changes:  The  Secretary  has  changed 
§645.40  so  that  the  list  of  allowable  costs 
includes  fees  required  for  college  admissions 
applications  or  entrance  examinations  if  (l) 
a  waiver  of  the  fee  is  unavailable;  and  (2)  the 
fee  is  paid  by  the  grantee  to  a  third  party  on 
behalf  of  the  participant. 

Comments:  One  commenter  suggested  that 
allowable  costs  be  expanded  to  include  costs 
to  cover  medical  insurance  and  health 
services  fees  for  participants  during  the 
academic  year  component.  The  commenter 
stated  that  the  regulations  should  be 
expanded  to  allow  for  coverage  in  the  event 
of  accidents  during  visits  to  campus  sites  and 
while  on  field  trips. 

Discussion:  The  Secretary  believes  that 
students  participating  in  an  Upward  Bound 
project  should  be  protected  by  medical 
insurance  and  accident  insurance  at  all  times 
while  participating  in  project  activities.  The 
Secretary  believes  that  §645.40(j)  (1)  and  (2) 
is  inclusive  enough  to  cover  participants  at 
all  times  while  participating  in  a  project 
activity. 
Changes:  None. 

Comments:  One  commenter  questioned  the 
requirement  of  §  645.40(h),  which  limits  the 


grantee  to  one  project-sponsored  banquet  or 
ceremony  per  year.  The  commenter  suggested 
that  projects  be  given  the  flexibility  to 
provide  as  many  banquets  or  ceremonies  as 
they  feel  will  motivate  students  toward 
successful  completion  of  secondary  and 
postsecondary  education. 

Discussion:  The  Secretary  believes  that 
motivational  activities  such  as  banquets 
should  be  supported  by  grant  funds. 
However,  the  Secretary  believes  that  one 
banquet  paid  for  out  of  grant  funds  is 
reasonable. 
Changes:  None. 

Comments:  One  commenter  suggested  thai 
the  word  "bridge  "  should  be  deleted  from 
§645.40(1).  The  commenter's  justification  for 
deleting  the  word  "bridge"  is  to  allow 
beginning  seniors  the  opportunity  to  take 
college  credit  courses  during  the  summer 
component.  The  commenter  felt  that  the 
program  should  be  responsible  for  providing 
funds  for  participants  while  they  pursue  a 
secondary  diploma  and  postsecondary 
program  concurrently. 

Discussion:  The  Secretary  believes  that  all 
students  who  are  able  to  enroll  in  a 
secondary  education  program  and 
postsecondary  education  program 
concurrently  should  do  so.  However,  the 
Secretary  does  not  believe  that  program 
funds  should  be  used  to  support  the  cost  of 
tuition  until  the  student  has  completed  a 
program  of  secondary  education. 
Changes:  None. 

Comments:  One  commenter  stated  that 
§645.40  should  allow  the  project  to  pay  for 
meals  for  parents  of  participants  when  these 
persons  volunteer  to  serve  as  staff  during 
field  trips.  The  commenter  felt  that  when 
parents  ser\e  as  volunteers  on  field  trips  they 
should  receive  meals  like  other  staff 
members. 

Discussion:  The  Secretary  agrees  with  the 
commenter  that  volunteers,  whether  parents 
or  other  members  of  the  community,  should 
at  least  receive  meals  while  accompanying 
students  on  field  trips.  The  Secretary  believes 
that  involvement  in  the  program  by  parents 
is  key  to  the  success  of  a  project. 

Changes:  None.  Parents  will  be  voluntary 
staff  members  and  can  receive  meals  as 
allowed  under  §645.40(m)  of  these 
regulations. 

Comments:  Several  commenters  suggested 
that  §645.40(k)  be  deleted  since  the 
legislation  and  §645.1 1(b)(9)  of  the 
regulations  allow  and  encourage  a  project  to 
provide  programs  and  activities  that  are 
specifically  designed  for  individuals  with 
limited  English  proficiency.  The  commenter 
argued  that  §645.40(k)  contradicts 
§  645.11(b)(9). 

Discussion:  The  Secretary  partially  agrees 
with  the  commenters.  However,  the  Secretary 
does  wish  to  reemphasize  the  point  that 
instruction  in  the  English  language  for 
students  who  need  to  improve  their 
proficiency  in  order  to  pursue  postsecondary 
education  may  be  offered  by  the  project. 

Changes:  The  section  has  been  revised  to 
agree  with  645.11(b)(9). 

What  Are  Unallowable  Costs?  (§645.41) 

Comments:  One  commenter  suggested  !!.,■[ 
§  645.41(f)  be  revised  to  allow  for  tuition 
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stipends  or  any  other  form  of  student 
financial  support  for  project  staff  "beyond 
that  provided  to  employees  of  a  grantee  as  a 
part  of  its  regular  fringe  benefit  package." 
The  commenter  did  not  offer  any  reason  for 
suggesting  the  change. 

Discussion:  The  Secretary  disagrees  with 
the  commenter.  A  project  staff  member 
should  receive  fringe  benefits  wrhich  are 
consistent  with  the  standard  package  offered 
to  other  employees  of  the  grantee. 

Changes:  None. 

What  Are  Upward  Bound  Stipends? 
(§645.42) 

Comments.  Several  commenters  suggested 
raising  the  stipend  amount  given  to  Upward 
Bound  participants  during  the  sunmier  to 
.S80.00  per  month  to  compete  with  summer 
jobs. 

Discussion:  The  legislation  authorizing  the 
Upward  Bound  Program  establishes  the 
maximum  amounts  allowable  lor  monthly 
payment  of  stipends. 

Changes:  None 

Comments:  One  commenter  noted  that  the 
legislation  authorizes  the  payment  of 
stipends  in  the  amount  of  up  to  S60  per 
month  during  the  months  of  June,  July,  and 
August.  However,  the  proposed  regulations 
(§645.42(d)(l)(u|)  do  not  specify  that  June. 
July,  and  August  constitute  a  sununer 
session. 

Discussion:  The  Secretary  agrees  with  the 
i,x)mmenter  that  the  law  authorizes  the 
payment  of  up  to  S60  per  month  during  the 
summer  component,  which  occurs  for  a  six- 


week  period  sometime  during  the  months  of 
June,  July,  and  August.  The  regulations 
authorize  the  payment  of  up  to  S60  per 
month,  prorated  as  seen  necessary,  during 
the  time  the  sunmier  component  is  in 
session. 
Changes:  None. 

What  Other  Requirements  Must  a  Grantee 
Meet?  (§645.43) 

Comments:  One  commenter  suggested  that 
the  word  "academic"  be  deleted  from 
§  645.43(c)(2)  of  the  proposed  regulations. 
The  commenter  stated  that  in  order  to  take 
a  holistic  approach  to  a  participant's  need, 
emotional,  cultural,  social,  as  well  as 
academic,  support  must  be  included. 

Discussion:  The  Secretary  agrees  that  a 
Upward  Bound  project  should  be  designed  to 
meet  the  needs  of  each  participant.  The 
Secretary  believes  that  the  services  that  a 
project  can  provide  to  participants  as 
outlined  in  §§645.11  and  645.14  allow  a 
project  to  meet  the  total  needs  of  a 
participant.  Section  645.43(c)  does  not 
establish  the  required  services  that  a  project 
must  provide  to  participants,  but  outlines  the 
recordkeeping  requirements.  All  participants 
of  an  Upward  Bound  project  must  meet  the 
eligibility  requirements  as  defined  in  §645.3 
of  the  regulations.  Section  645.43(c) 
establishes  that,  at  a  minimum,  a  project 
must  keep  records  which  document  that  all 
participants  who  enroll  in  an  Upward  Bound 
project  have  a  need  for  academic  support  as 
well  as  meet  the  other  eligibility 
requirements  of  §645.3.  This  docs  not 


preclude  maintaining  other  information  on 
participants. 

Changes:  None. 

Comments:  A  number  of  commenters 
suggested  that  following  a  student's 
educational  progress  throughout 
postsecondary  education  would  be  very  time 
consuming  and  potentially  very  costly.  The 
commenters  also  stated  that  this  requirement 
exceeds  the  legislative  authority  for  the 
program. 

Discussion:  The  Secretary  believes  that 
section  402(C)  of  the  Higher  Education  Act 
gives  the  Secretary  the  authority  to  require 
that  Upward  Bound  projects  establish 
procedures  for  follow-up  on  participants  who 
have  completed  the  Upward  Bound  project  to 
determine  their  success  in  postsecondary 
education.  The  Secretary  believes  that  the 
level  of  tracking  necessary  once  an  Upward 
Bound  graduate  is  enrolled  should  consist  of 
annual  contacts  to  determine  persistence  or 
completion. 

The  Secretary  believes  that  a  system  of 
follow-up  is  necessary  for  determining  the 
effectiveness  of  the  Upward  Bound  Program. 
This  system  should  include  or  provide  a 
method  for  determining  if  an  Upward  Bound 
participant  who  completed  the  project  and 
enrolled  in  a  postsecondary  education 
program  remains  enrolled  in  the 
postsecondary  program  to  completion. 
Changes:  None. 

[FR  Doc.  95-1689  Filed  1-23-95;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.047] 

Upward  Bound  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1995 

Purpose  of  Program:  To  enable 
grantees  to  generate  in  low-income, 
potential  first-generation  college 
students  the  skills  and  motivation 
necessary  to  complete  a  program  of 
secondary  education  and  to  enter  and 
succeed  in  a  program  of  postsecondarj' 
education. 

This  program  supports  the  National 
Education  Goals.  Specifically,  the 
program  hinds  projects  designed  to 
improve  high  school  graduation  rates, 
and  to  improve  academic  competency  of 
program  participants. 

Eligible  Applicants:  Institutions  of 
higher  education,  public  and  private 
agencies  and  organizations, 
combinations  of  institutions,  agencies, 
and  organizations,  and,  in  exceptional 
cases,  secondary  schools,  if  there  are  no 
other  applicants  capable  of  providing  an 
Upward  Bound  project  in  the  proposed 
targpt  area. 

Deadline  for  Transmittal  of 
Applications:  February  24,  1995  for 
Regular  Upward  Bound  and  Veterans 
Upward  Bound;  March  17,  1995  for 
Math  and  Science  Upward  Bound. 
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Deadline  for  Intergovernmental 
Rexiew:  April  15. 1995  for  Regular  and 
Veterans  Upward  Bound;  May  16, 1995 
for  Math  and  Science  Upward  Bound. 

Applications  Available:  January  24, 
1995. 

Available  Funds:  S17\  million  for 
Regular  and  Veterans  Upward  Bound; 
$19  milHon  for  Math  and  Science 
Upward  Bound. 

Estimated  Range  of  Awards: 
S190.000-$610,000  for  Regular  and 
Veterans  Upward  Bound;  $190,000- 
$250,000  for  Math  and  Science  Upward 
Bound. 

Estimated  Average  Size  of  Awards: 
$300,000  for  Regular  Upward  Bound; 
$250,000  for  Veterans  Upward  Bound; 
$240,000  for  Math  and  Science  Upward 
Bound. 

Estimated  Number  of  Awards:  550  for 
Regular  Upward  Bound;  30  for  Veterans 
Upward  Bound;  80  for  Math  and 
Science  Upward  Bound. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  48  or  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  79,  82,  85,  and 
86;  and  (b)  The  regulations  for-this 
program  in  34  CFR  Part  645  as  amended 
in  this  issue  of  the  Federal  Register. 


For  Applications  or  Information 
Contact:  Carlos  Stewart,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.VV.,  Portals 
Building.  Suite  600,  Washington,  DC. 
20202-5249.  Telephone:  (202)  708- 
4804.  Individuals  who  use  a 
telecommunications  device  for  tlie  deaf 
(TDD)  may  call  the  Federal  Infonnation 
Relay  Ser\ice  (FIRS)  at  1-800-^77-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  view  d  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Ser\'er 
at  GOPHER.ED.GOV  (under 
Announcements.  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  1070  a-13. 

Dated.  January  17, 1995. 

David  A.  Longanecker. 

A>i.^istant  Secretory- for  Postsecondary- 
Education. 

[FR  Doc.  95-1690  Filed  1-23-95:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.133A] 

Office  of  Special  Education  and 
Rehabilitative  Services 

National  Institute  on  Disability  and 
Rehabilitation  Research, -'Notice 
Inviting  Applications  for  New  Awards 
Under  the  Research  and 
Demonstration  Program  for  Fiscal  Year 
(FY)  1995 

AGENCY:  Department  of  Education. 


ACTION:  Correction  notice. 

SUMMARY:  On  January  17, 1995,  a  notice 
inviting  applications  for  new  awards 
under  Sie  Research  and  Demonstration 
program  was  published  in  the  Federal 
Register  at  60  FR  3499.  The  deadline  for 
transmittal  of  applications  date  was 
inadvertently  omitted  from  the  chart. 
Note  to  Applicants:  The  notice  that 
was  published  on  January  17, 1995,  at 
60  FR  3499  contained  a  complete 
application  package.  The  notice 
contained  information,  application 
forms,  and  instructions  needed  to  apply 


for  a  grant  under  those  competition. 
This  notice  corrects  the  rJiart  that  now 
includes  the  deadline  for  transmittal  of 
applications,  which  is  March  24, 1995, 
and  estimated  funding  information 
necessary  to  apply  for  an  award  under 
this  program's  competition.  Potential 
applicants  should  consult  the  statement 
of  the  final  priorities  published  on 
January  17,  1995,  in  the  Federal 
Register  at  60  FR  3494  to  ascertain  the 
substantive  requirements  for  their 
applicants. 

Applications  Available:  January  24, 
1995. 


Appucation  Notice  for  Fiscal  Year  1995,  Research  and  Demonstration  Program,  CFDA  No.  84.1 33A 


Priority 


Accommodations  for  individuals  with  disatMlities  in  adult  education  programs 
HIV/aids  and  disability 


Deadline  (or 
transmittal  of 
applications 


March  24, 1995 
March  24, 1995 


Estimated 
No.  of 
awards 


Estimated 

size  of 

awards  (per 

year) 


$175,000 
$175,000 


Project 

period 

(nrwnths) 


36 
36 


The  estimated  funding  level  in  this 
notice  does  not  bind  the  Department  of 
Education  to  make  awards  or  to  any 
specific  number  of  awards  or  funding 
levels. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diaime  Villines,  U.S.  Department  of 
Education,  600  Independence  Avenue 
S\V.,  Switzer  Building,  Room  3417, 
Washington,  DC  20202-2704. 
Telephone:  (202)  205-9141.  Individuals 


who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8887. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  266- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements.  Bulletins,  and  Press 


Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  in  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  29  U.S.C.  760-762. 

Dated:  January  19, 1995. 
luditli  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  95-1712  Filed  1-23-95;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-95-3859;  FR-3830-N-O1] 

Annual  Factors  for  Determining  Public 
Housing  Agency  Administrative  Fees 
for  the  Section  8  Rental  Voucher  and 
Rental  Certificate  Programs 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Notice  of  factors  for  determining 
public  housing  agency  and  Indian 
housing  authority  administrative  fees 
for  the  Section  8  rental  certificate  and 
rental  voucher  programs. 

SUMMARY:  This  Notice  announces  the 
annual  factors  for  use  in  determining 
the  on-going  administrative  fee  for 
housing  agencies  (HA)  administering 
the  rental  voucher  and  rental  certificate 
programs  during  Federal  Fiscal  Year 
1995. 

EFFECTIVE  DATE:  HUD  will  use  the 
procedures  in  this  Notice  to  approve 
year-end  financial  statements  for 
housing  agency  fiscal  years  ending  on 
December  31.  1994;  March  31.  1995; 
June  30.  1995;  and  September  30.  1995. 
Housing  agencies  also  may  use  these 
procedures  to  project  earned 
administrative  fees  in.  the  annual 
housing  agency  budget  Housing 
agencies  with  a  fiscal  year  starting 
October  1, 1994.  and  January  1.  1995. 
must  submit  a  revised  budget  to  the 
field  office  for  approval.  The  procedures 
in  this  Notice  only  apply  to  that  portion 
of  the  housing  agency  fiscaFyear  that 
coincides  with  the  Federal  FY  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Director.  Op«fatii«n» 
Branch.  Rental  Assistance  Division, 
Office  of  Pubhc  and  Indian  Housing. 
Department  of  Housing  and  Urban 
Development.  Room  4220.  451  Sev«nth 
Street,  SW.  Washington.  DC  20410- 
8000,  telephone  number  (202)  708- 
0477.  Hearing  or  speech  impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708-4594.  (These 
numbers  are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  and  have  been  assigned  OMB 
control  number  2577-0149. 


I.  Purpose  and  Substantive  Descript: 

(a)  The  system  that  HUD  used  to 
determine  administrative  fees  before  PY 
1995  had  three  different  rates  that  were 
applied  to  the  Section  8  existing 
housing  fair  market  rents.  The  rate  used 
for  rental  vouchers  funded  before  FY 
1989  was  6.5  percent  and  for  rental 
certificates  funded  before  FY  T989  was 
7.65  percent.  These  rates  were  also  used 
for  non-incremental  rental  vouchers  and 
certificates  funded  after  FY  1988.  The 
rate  used  for  incremental  rental 
vouchers  and  certificates  fimded  after 
FY  1988  was  8.2  percent.  The  rate  for 
renewal  funding  increments  was  the 
same  as  the  rate  initially  used  for  the 
expired  funding  increment. 

Housing  agencies  believe  that  the 
HUD  method  of  tying  fees  to  fbir  market 
rents  does  not  reflect  the  actual  costs  of 
administering  these  progrnras.  The 
problems  associated  with  tying  fees  to 
fair  market  rents  were  most  evident  in 
FY  1994  when  the  fair  market  rents  for 
most  of  the  country  were  decreased 
based  on  the  decermial  census.  As  a 
result.  HUD  sought  and  Congress 
approved,  for  FY  1994  only,  a  "hold-       ' 
harmless"  provision  so  that  bousing 
agencies  would  not  suffer  a  reduction  in 
income  and  thereby -jeopardize  their 
ability  to  properly  administer  these 
programs. 

(b)  Section  8(q)  of  the  U.S:  Housing 
Act  ol  1937  (42U.S.C.  1 43 7 Sq)! requires 
the  Secretary  to  establish  a  fee  for  the 
housing  agency  costs  i.icurred  in 
administering  housing  assistance  under 
Section  8(b)  (rental  certificate  program) 
and  Section  8(o)  (rental  voucher 
progr«n)  to  the  extent  provided  in 
appropriations.  Section  8(q)  is  only 
apphcable  when  so  provided  in 
appropriations,  and  applies  only  to 
incremental  units  funded  in  FY  1989 
and  subsequent  years.  For  rental 
vouchers  and  certificates  subject  to 
Section  8(q).  Section  8(q)  provides  that 
the  on-going  fee  for  each  month  a 
dwelling  unit  is  covered  by  a  housing 
assistance  contract  is  8.2  percent  of  the 
current  fair  market  rent  for  a  ewo- 
bedroom  dwelling  unit  subject  to 
appropriations. 

(c)  All  Appropriations  Acts,  begirming 
with  FY  1989,  required  that  KUD 
reimburse  housing  agencies  using  the 
formula  in  Section  8(q)  for  incremental 
rental  vouchers  and  certificates 
provided  from  those  appropciations. 
The  law  does  not  specify  the  araoonf  of 
fees  for  units  made  available  through 
Appropriations  Acts  for  FY  1988  and 
earlier  or  for  non-incremental  rental 
-vouchers  or  certificates  provided  in  FY 
1989  and  subsequent  appropriations. 


HUD  has  determined  that  it  is  in  the 
best  interest  of  the  rental  voucher  and 
certificate  programs  to  continue  to 
reimburse  housing  agencies  at  a  level 
sufficient  to  maintain  the  integrity  of 
these  programs.  In  FY  1995,  HUD  will 
reimburse  housing  agencies  for 
administrative  expenses  attributable  to 
all  incremental  and  non-incremental 
rental  vouchers  and  certificates  made 
available  from  FY  1989  and  subsequent 
appropriations  using  the  formula  in 
Section  8(q).  HUD  will  reimburse 
housing  agencies  for  pre-FY  1989  units 
using  a  new  method  described  below 
using  a  fee  base  developed  by  HUD,  and 
the  resulting  per  luiit  fee  amounts 
subsequently  will  be  updated  annually 
using  wage  and  salary  data. 

II.  Superscdure 

On  September  26.  1994.  HUD  issued 
an  administrative  Notice  (FlH-94-68) 
establishing  the  procedures  for 
calculating  fees  under  the  rental 
voucher  and  certificate  prograjns.  On 
September  28.  1994.  the  VA-HUD  and 
Independent  Agencies  Appropriations 
Act  (Pub.L.  103-327)  was  signed;  as 
enacted,  the  Appropriations  Act 
required  HUD  to  pay  administrative  fees 
for  FY  1995  incremental  rental  vouchors 
and  certificates  using  the  8.2  percent 
specified  in  Section  8(q)  of  the  U.S. 
Housing  Act  of  1937.  The  provisions  of 
the  HUD  Notice  PlH-94-68  are 
superseded  for  unit  months 
commencing  October  1.  1994.  Instead, 
the  provisions  of  this  Notice  apply. 

III.  Method  to  Determine  Per  Unit  On- 
Going  Administrative  Fee 

(a)  Method  for  Pre-FY  1 989  Fees 

A  housing  agency  is  paid  an  on-going 
administrative  fee  for  each  month  for 
which  a  dwelling  unit  is  covered  by  a 
housing  assistance  contract.  Under  the 
revised  system,  the  on-going 
administrative  fee  for  pre-FY  1989  units 
is  calculated  using  8.2  percent  of  a 
"base  amount"  for  the  first  600  rental 
vouchers  and  certificates  in  the  housing, 
agency's  program  and  7.79  percent  of 
the  base  amount  for  each  additional 
rental  voucher  and  certificate  above  600. 
The  base  amount  is  subject  to  a  floor 
and  ceiling.  The  600  units  are  the 
combined  total  of  the  housing  agency's 
rental  voucher  and  certificate  programs 
and  not  600  for  each  program. 

The  "base  amount"  used  by  HLT)  is 
the  higher  of  (a)  the  FY  1993  fair  market 
rent  for  a  two-bedroom  unit  in  the 
housing  agency's  market  area,  or  (b)  the 
FY  1994  fair  market  rent  for  a  two- 
bedroom  unit,  but  not  more  than  103.5 
percent -of  the>  FY  1993  fair  market  rent. 
HUD  established  a  maximum  of  $81 1 


and  a  minimum  of  $428  for  the  base 
aniount  used  to  calculate  housing 
agency  administrative  fees. 

To  determine  these  maximum  and 
minimum  base  amounts,  HUD  examined 
available  information  on  administrative 
expenses  and  reimbursements  for  a 
nationally  representative  sample  of  all 
housing  agencies,  and  established  a 
level  of  reimbursement  to  assure  that  all 
housing  agencies  could  cover  reasonable 
expenses  and  generate  a  modest  surplus. 
In  a  recent  report  to  Congress  on 
housing  agency  administrative  fees. 
HUD  indicated  that  data  collected  by 
HUD  and  others  over  the  last  decade 
show  distinct  differences  among  various 
types  of  housing  agencies  in  their  ability 
to  cover  administrative  costs.  The  use  of 
a  minimum  and  a  maximum  base 
ai^ount,  in  combination  with  the  other 
features  of  the  FY  1995  method  of 
reimbursement,  are  designed  to  address 
this  ineouity. 

This  "oase  amount"  concept  builds 
orj  the  practices  used  in  FY  1994  based 
oi^  Section  11  of  the  HUD 
Demonstration  Act  of  1993  (Pub.L.  103- 
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120.  approved  October  27, 1993).  The 
base  amount  is  used  only  to  determine 
the  monthly  per  unit  fee  amoimt  for 
Federal  FY  1995.  The  monthly  per  unit 
fee  base  amounts  for  pre-FY  1989  rental 
vouchers  and  certificates  will  be 
updated  annually  using  wage  and  salary 
data. 

(b)  Published  Fee  Amounts 

HUD  has  attached  a  schedule  of 
monthly  per  unit  fee  amounts  for  use  by 
HUD  and  housing  agencies  when 
preparing  and  approving  housing 
agencies'  budgets  and  fiscal  year-end 
financial  statements.  The  tables  are 
organized  by  the  HUD  established  fair 
market  rent  areas  and  show  the  monthly 
fee  amounts  a  housing  agency  will  earn 
for  each  unit  under  a  housing  assistance 
contract  on  the  first  day  of  the 
applicable  month.  In  determining  unit 
months,  the  same  lease-up  rate  will  be 
applied  to  pre-FY  1989  rental  vouchers 
and  certificates  and  FY  1989  and 
subsequent  rental  vouchers  and 
certificates. 


DiJc.  31  HA 1,300  unit  months 

M«r.  31  HA  3  600  unit  months 

In|ir  30  HA  5,400  unit  months 

Setit.  30  HA  7,200  unit  months 


(1)  Column  A 

The  amount  in  this  column  is  the 
monthly  per  unit  fee  amount  for  up  to 
7.200  unit  months  in  Federal  FY  1995 
for  rental  vouchers  and  certificates  in 
the  housing  agency's  program  from  FY 
1988  and  prior  year  appropriations. 
(This  amount  was  developed  by 
multiplying  the  fee  base  established  by 
.082.)  The  monthly  per  unit  fee  amount 
shown  on  the  schedule  will  be  used  to 
reimburse  a  housing  agency  for  up  to 
7.200  unit  months  in  Federal  FY  1995 
for  rental  vouchers  and  certificates  in  its 
combined  program.  The  reimbursement 
is  computed  by  multiplying  the  number 
of  unit  months  the  rental  vouchers  or 
certificates  in  the  housing  agency 
programs  were  under  a  housing 
assistance  contract  during  Federal  FY 
1995  by  the  per  unit  amount  in  column 
A.  The  maximum  number  of  unit 
months  in  Federal  FY  1995  for  the 
housing  agency's  fiscal  year  that  this 
revised  procedure  is  implemented 
depends  on  the  housing  agency  fiscal 
year  end: 

(7.200  X  .25  |3  mos.)  of  FFY  1995). 


(2j  Column  B 

The  amount  in  this  column  is  the 
monthly  per  unit  fee  for  any  unit 
m{)nths  in  Federal  FY  1995  in  excess  of 
the  amount  used  in  (b)(1)  for  rental 
voiichers  and  certificates  made  available 
from  FY  1988  and  prior  year 
appropriations.  This  amount  was 
developed  by  multiplying  a  fee  base 
established  by  HUD  by  .0779  (95 
percent  of  .082).  The  monthly  per  unit 
fee  amount  shown  on  the  schedule  will 
bo  used  to  reimburse  housing  agencies 
foj  any  pre-FY  1989  rental  vouchers  and 
certificates  under  housing  assistance 
contract  in  Federal  FY  1995  in  excess  of 
the  number  of  unit  months  for  which 
the  fee  is  calculated  from  column  A. 
The  monthly  per  unit  fee  in  column  B 
will  be  multiplied  by  the  number  of  unit 
months  that  rental  vouchers  and 
ce^ificates  under  housing  assistance 
contract  exceeds  unit  months  for  which 
a  foe  is  calculated  from  column  A. 

(3)  Column  C 

The  amount  in  this  column  is  the 
monthly  per  unit  fee  for  rental  vouchers 
and  certificates  made  available  from  FY 
1989  and  subsequent  appropriations. 
Tills  amount  was  developed  by 
muhiplying  the  most  recent  two- 
bedroom  fair  market  rent  by  .082  (8.2 
pel  cent)  as  required  by  law.  The  amount 


JMI 


shown  on  the  schedule  will  be  used  to 
reimburse  housing  agencies  for  all  unit 
months  for  which  FY  1989  and 
subsequent  incremental  and  non- 
incremental  rental  vouchers  and 
certificates  were  under  housing 
assistance  contract  by  multiplying  the 
number  of  unit  months  under  housing 
assistance  contract  by  the  per  imit 
amount  shown  in  column  C. 

(c)  Future  Year  Publication  Date 

HUD  intends  to  publish  an  annual 
Notice  in  the  Federal  Register 
establishing  the  monthly  per  unit  fee 
amounts  for  use  in  determining  the  on- 
going administrative  fees  for  housing 
agencies  operating  the  rental  voucher 
and  certificate  programs  in  each 
metropolitan  and  each  non-metropolitan 
fair  market  rent  area  for  that  Federal 
fiscal  year.  The  annual  change  in^e 
per-unit-month  fee  amounts  for  the  pre- 
FY  1989  rental  vouchers  and  certificates 
will  be  based  on  changes  in  wage  data 
or  other  objectively  measurable  data,  as 
determined  by  HUD.  that  reflect  the 
costs  of  administering  the  program.  As 
long  as  Section  8(q)  is  in  effect,  the 
annual  change  in  the  monthly  per  unit 
fee  amounts  for  the  FY  1989  and 
subsequent  incremental  and  non- 
incremental  rental  vouchers  and 
certificates  will  be  calculated  by 


multiplying  the  two-bedroom  fair 
market  rent  by  8.2  percent  (.082). 

The  amounts  shown  on  the  attached 
schedule  do  not  refiect  the  authority 
given  to  HUD  to  increase  the  fee  if 
necessary  to  reflect  the  higher  costs  of 
administering  small  programs  and 
programs  operating  over  large 
geographic  areas  and  for  extraordinary 
expenses  because  of  difficulties  some 
categories  of  families  are  having  in 
finding  appropriate  housing. 
Furthermore,  the  amounts  shown  do  not 
include  preliminary  fees.  HUD  may  also 
approve  higher  fees  if  necessary  to 
reflect  the  higher  costs  of  administering 
the  family  self-sufficiency  program 
under  section  23  of  the  U.S.  Housing 
Act  of  1937.  Housing  agency  requests 
for  administrative  fees  and  special  fees 
as  well  as  higher  on-going 
administrative  fees  will  continue  to  be 
considered  by  HUD  using  the 
procedures  currently  in  place  for 
providing  increased  fees. 

Accordingly,  the  Department 
publishes  these  annual  factors  for 
determining  housing  agency 
administrative  fees  under  the  rental 
voucher  and  rental  certificate  programs 
as  set  forth  on  the  following  schedule: 
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Dated:  January  13,  1995. 
Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFRPart58 

[DA-93-18) 

Grading  and  Inspection,  General 
Specifications  for  Approved  Plants  and 
Standards  for  Grades  of  Dairy 
Products;  General  Specifications  for 
Dairy  Plants  Approved  for  USD  A 
Inspection  and  Grading  Service 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
General  Specifications  for  Dairy  Plants 
Approved  for  USDA  Inspection  and 
Grading  Service  (General 
Specifications),  by  revising  the 
requirements  for  anhydrous  milkfat  to 
allow  butter  to  be  used  as  an  ingredient 
and  by  revising  the  requirements  for 
butteroil  to  allow  the  addition  of  safe 
and  suitable  antioxidants.  The  action  to 
allow  the  use  of  butter  was  initiated  at 
the  request  of  the  American  Butter 
Fnstitute. 

EFFECTIVE  DATE:  January  24, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  R.  Spomer,  Chief,  Dairy 
Standardization  Branch,  USDA/AMS/ 
Dairy  Division,  Room  2750-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456. 
(202)  720-7473. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  has  been  reviewed  under  Executive 
Order  12778,  Civil  Justice  Reform.  This 
action  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

The  final  rule  also  has  been  reviewed 
in  accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.  The 
Administrator.  Agricultural  Marketing 
Service,  has  determined  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because 
participation  in  the  L'SDA-approved 
plant  program  is  voluntary  and  the 
amendments  will  not  increase  the  costs 
to  those  utilizing  the  program. 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

The  General  Specifications, 
established  in  1975,  do  not  provide  for 
butter  to  be  used  as  an  ingredient  in 


anhydrous  milkfat.  This  is  inconsistent 
with  international  standards.  The 
General  Specifications  also  do  not 
provide  for  the  addition  of  antioxidants 
to  butteroil.  which  also  is  permitted  in 
international  standards.  These 
restrictions  place  the  domestic 
manufacturer  at  a  disadvantage  when 
competing  in  the  world  market. 

In  order  to  enable  domestic 
manufacturers  of  anhydrous  milkfat  and 
butteroil  to  compete  on  equal  terms 
with  manufacturers  from  other 
exporting  countries  and  to  amend  the 
General  Specifications  to  more  closely 
align  U.S.  requirements  with 
international  standards.  USDA  is 
amending  part  58.  subpart  B.  of  the 
grading  and  inspection  regulations 
concerning  dairy  products,  as  follows: 

1.  Provide  that  hutter  may  be  used  as 
an  ingredient  mi  anhydrous  milkfat. 
Currently,  the  General  Specifications 
permit  only  cream  to  be  used  as  an 
ingredient  in  anhydrous  milkfat.  This  is 
inconsistent  with  internationally 
recognized  standards  published  by  the 
International  Dairy  Federation  and  the 
Codex  Alimentarius  Commission  that 
allow  the  use  of  butter  in  anhydrous 
milkfat.  These  amendments  more 
closely  align  USDA  requirements  with 
internationally  recognized  standards 
and  allow  butter  to  be  used  as  an 
ingredient  in  anhydrous  milkfat. 

2.  Provide  that  antioxidants  may  be 
added  to  butteroil.  Currently,  the 
General  Specifications  do  not  allow  the 
addition  of  antioxidants  to  butteroil. 
Internationally  recognized  dairy 
standards  permit  this  addition  to  assist 
in  preserving  the  flavor  characteristics 
of  this  product.  These  amendments 
more  closely  align  USDA  requirements 
with  international  standards  and  allow 
the  addition  of  antioxidants  to  butteroil. 
provided  the  antioxidant  used  is 
permitted  by  standards  developed  by 
the  Codex  Alimentarius  Commission 
and  authorized  for  use  by  the  Food  and 
Drug  Administration  (FDA).  The 
Standards  developed  by  the 
Commission  may  be  found  in  the 
"Standard  A-2  for  Milkfat  Products '." 
Antioxidants  which  are  permitted  by 
the  Commission  and  which  may  be 
added  to  butteroil  and  the  maximum 
levels  allowed  are  as  follows: 


Antioxidant 

Mawmum  level 

Propyl  gallate  

100  mg/kg. 

I  ".Standards  A-2  for  Milkfat  Producis".  )oinl 
FAO/VVHO  Fo«d  Slanddrds  Program,  Codex 
Committee  on  Milk  and  Milk  Products.  Copies  of 
the  Standard  may  be  obtained  from  the  Dairy 
Division,  Agricultural  Marketing  Service,  United 
.Slates  Department  of  Agriculture,  P.O.  Box  96456, 
Washington.  DC  20090-6456. 


Antioxidant 

Maximum  level 

Butylated 

75  mg/kg. 

hydroxytoluene 

(BHT)'. 

Butylated 

200  mg'kg. 

hydroxyanisole 

(BHA). 

Any  comt)ination 

200  mg/kg,  txjt  indi- 

of  pfopyl 

viduat  limits  above 

gallate.  BHA. 

not  to  be  ex- 

or BHT*. 

ceeded. 

Natural  and  synthetic 

500  mg'kg. 

tocopherols. 

Ascorbyl  palmitate; 

500  nrtg/kg  individ- 

Ascorbyl stearafe. 

ually  or  in  combtna- 

tion. 

Dilauryl 

200  mg/kg. 

thiodipropionate. 

Antioxidant  synergists 

Citric  acid  

Limit  by  Good  Manu- 

facturing Practice 

(GMP). 

Sodium  citrate  

Limit  by  GMP. 

Isopropyl  citrate  mix- 

100 HDg/kg  individ- 

ture; Phosphoric 

ually  or  in  combina- 

acid; Monoglyceride 

tion. 

citrate. 


•Temporarily     endorsed     by     the     Codex 
Alimentarius  Commission. 

FDA  provisions  relevant  to  thosi? 
antioxidants  permitted  by  the 
Commission  are  found  in  21  CFR  parts 
172.  182  or  184.  The  antioxidants 
permitted  by  FDA  are  those  contained 
in  these  regulations.  The  antioxidants 
and  levels  permitted  by  FDA  arc  as 
follows: 


Antioxidant 

Maximum  level 

ProDvt  oallate 

0.02%  of  fat. 

Butylated  hydroxytoluene 

(BHT). 
Butylated  hydroxyanisole 

(BHA). 

Tocopherols 

Ascorbvl  oalrr^tate    

0.02%  of  fat. 

0.02%  01  lal. 

Limit  by  GMP. 
Limit  by  GMP. 

Dilauryl  thiodipropionate  .. 

Antioxidant  synergists 
Citric  acid     

0.02%  of  laf. 
Limit  by  GMP. 

Sodium  citrate  

Limit  by  GMP. 

Isopropyl  citrate  

Phosphoric  acid 

Monoglyceride  citrate  

0.02%  of  food. 
Limit  by  GMP. 
200  ppm  of  fat. 

3.  Reduce  the  amount  of  moisture 
permitted  in  anhydrous  milkfat. 
Currently,  the  GeneEal  Specification's 
allow  a  maximum  moisture  content  of 
0.15  percent  in  anhydrous  milkfat. 
International  standards  developed  by 
the  International  Dairy  Federation  and 
the  Codex  Alimentarius  Commission 
allow  a  maximum  moisture  content  of 
0.1  percent.  These  amendments  more 
closely  align  USDA  requirem-onts  with 
international  standards  by  reducing  tho 
maximum  allowable  moisture  content  in 
0.1  percent. 


4.  Provide  for  the  pasteurization  of  oil 
(highly  concentrated  milkfat}  in  the 
manufacture  of  anhydrous  milkfat. 
Pasteurization  of  dairy  products  ensures 
the  destructioD  of  pathogenic  organisns. 
Currently  the  General  Specifications 
require  that  cream  be  pasteurized  during 
the  production  of  anhydrous  milkfat.  In 
some  segments  of  the  dairy  industry, 
this  pasteudzatioQ  step  occurs  when  the 
milkfat  in  the  cream  has  been 
concentrated  to  a  level  where  it  is 
considered  to  be  "oil"  rather  than 
cream.  These  amendments  still  require 
pasteurization  but  allow  the 
manufacturer  to  pasteurize  either  cream 
or  oil. 

5.  Restrict  the  amourrt  of  other  butter 
constituents  in  anhydrous  milkfat. 
When  butter  is  used  in  anhydrous 
milkfat,  the  majority  of  the  non-milkfat 
coBstituents  nonnalty  found  in  butter 
are  removed  during  manufacture.  The 
non-millcfat  constituents  removed 
include  protein,  ash,  and  salt.  These 
amendments  limit  the  amount  of  non- 
milkfat  constituents  th&r  are  permitted 
to  femain  in  anhydrous  milkfat. 

Anhydrous  milkfat  specifications 
estabhshed  by  USDA  are  voluntary 
specifications  that  a^-e  developed  to 
facilitate  the  orderly  marketing  process. 
Dairy  plants  are  free  to  choose  whether 
or  not  to  use  the  specifications.  When 
manufactured  or  processed  dairy 
products  are  graded  or  inspected,  the 
USDA  regulations  governing  the  grading 
or  inspection  of  dairy  products  are  used. 

Public  Comments 

On  July  27. 1994.  the  Department 
published  a  proposed  rule  (59  FR 
38136)  to  amend  the  General 
Specifications  for  Dairy  Plants 
Approved  for  USDA  Inspection  and 
Grading  Service.  The  public  comment 
period  closed  September  26.  1994. 
Comments  were  received  from  three 
commenters  representing:  One  dairy 
processor  trade  association,  one 
producer  of  anhydrous  milkfat  and 
butteroil.  and  one  exporter  of  dairy 
products. 

Discussion  of  Comments 

1,  One  commenter  was  concerned  that 
certain  requirements  were  inconsistent 
v.ith  intern  'Jon^l  standards. 
Specifically  th.e  USDA  requirement  for 
peroxide  value  was  mc-.-e  stringent,  the 
copper  requirement  was  le&s  stringent, 
and  the  iron  and  neutralizer 
requirements  were  nrat  specified. 

The  Department  e^rees  that  the  Codex 
Alimentarius  requirements  for  copper 
and  iron  content  should  be  included  at 
the  levels  permitted  by  Codex 
Alimentarius  standards  and  has  made 


appropriate  changes  to  the  General 
Specificationa. 

The  peroxide  value  requirements  have 
been  in  effect  since  1975.  Anhydrous 
milkfat  and  butteroil  produced  in  the 
United  States  has  consistently  met  the 
more  stringent  peroxide  values.  These 
requirements  do  not  restrict 
international  trade  but  rather  enhance 
the  quality  and  stability  of  U.S.  product 
and  its  desirability  in  international 
trade.  Therefore,  no  changes  in  peroxide 
value  are  being  made  at  this  time. 

While  International  Dairy  Federation 
standards  allow  for  trace  amounts  of 
neutralizer.  Codex  Alimentarius 
standards  do  not  The  Codex 
Alimentarius  standards  are  the  most 
frequently  recognized  standards  in 
major  trade  agreements.  Therefore,  no 
changes  in  neutralizer  content  are  being 
made  at  this  time. 

2.  One  commenter  felt  that  the  value 
of  anhydrous  milkfat  will  decrease 
because  prkang  will  be  based  on  the 
butter  market  rather  than  the  value  of 
sweet  cream. 

The  General  Specifications  establish 
quality  requirements  and  provide 
information  that  facilitates  procurement 
decisions  and  enhances  trade.  The 
General  Specifications  do  not  est^lish 
the  market  value  of  this  product.  If  users 
feel  that  anhydrous  milkfat  produced 
from  cream  will  better  suit  tlieir  needs, 
the  G^ieral  Specifications  do  not  inhibit 
its  availability.  Therefore,  the  changes 
outlined  in  the  proposed  rule  are  being 
made  at  this  time. 

3.  One  commenter  felt  that  the  use  of 
butter  in  anhydrous  milkfat  would 
result  in  an  inferior  product  and  that  an 
increase  in  related  testing  costs  would 
occur. 

The  anhydrous  milkfat  qualitv 
requirements  in  the  General 
Specifications  do  not  differentiate 
product  produced  from  cream  versus 
butter.  Furthermore,  when  butter  is  used 
to  produce  anhydrous  milkfat.  the 
General  Specifications  require  that  the 
butter  be  of  either  Grade  AA  or  Grade 
A  quality.  When  cream  is  used,  the 
General  Specifications  require  its  flavor 
to  be  comparable  to  the  flavor  quality 
specified  for  Grade  AA  or  Grade  A 
butter.  For  these  reasons,  the 
Department  does  not  anticipate  that 
increased  testing  will  result. 

4.  One  comment  3r  opposed  the 
change  to  allow  the  pasteurization  step 
to  occur  in  a  more  highly  concentrated 
milkfat  product  (oil). 

Pasteurization  is  essential  in  ensuring 
dairy  product  safpty.  For  many  years, 
some  manufacturers  hav?  chosen  to 
pasteurize  after  the  milkfat  has  been 
concentrated  to  a  level  considered  to  bn 
an  oil.  The  Dcoartment  believes  that 


pasteurization  of  the  oil  is  essential  in 
ensuring  product  safety  and  has  revised 
the  General  Specifications  as  outlined  ia 
the  proposed  rule. 

5.  One  commenter  requested  that  the 
effective  date  of  the  changes  occur 
immediately  in  order  to  allow 
manufacturers  to  take  full  advantage  of 
available  export  markets. 

The  Department  agrees  that  these 
changes  enhance  the  ability  of  the  U'.S. 
dairy  industry  to  market  anhydrous 
milkfat  in  the  international  markets. 
Therefore,  these  changes  will  be  made 
effective  upon  publication. 

Pursuant  to  5  U.S.C  533  it  is  found 
and  determined  that  good  cause  cndsts 
for  not  postponing  the  effective  date  of 
this  action  until  30  days  after 
publicatioo  in  the  Federal  Roister.  U..S. 
manufacturers  are  prepared  to  market 
anhydrous  milkfet  in  the  international 
markets  iEunedietely.  Waiting  30  days 
to  make  this  nolo  effective  would  delay 
this  marketing  opportunity.  Further, 
considering  the  comments  received,  no 
useful  purpose  would  be  served  in 
delaying  the  effective  date.  Therefore, 
this  final  rule  is  effective  on  the  date  of 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  38 

Dairy  products.  Food  grades  and 
standards.  Food  labeling.  Reporting  ajid 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  58.  Subpart  B.  is 
amended  to  read  as  follows: 

PART  58— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  58.  continues  to  read  as  follows: 

Authority:  Sees.  202-208.  60  Stat.  1087,  as 
amended;  7  L'.S.C  lfi21-1627.  unless 
otherwise  noted. 

2.  In  §  58.305.  paragraphs  (b)  and  (<) 
are  revised  to  read  as  follows: 

§  58.305    Meaning  of  words. 

*         *         •         *         • 

(b)  Butteroil.  The  food  product 
resulting  from  the  removal  of  practically 
all  of  the  moisture  and  solid.s-not-fat 
from  butter.  It  contains  not  less  thaji 
99.6  percent  fat  and  not  more  than  0.3 
percent  moisture  and  not  more  than  0.1 
percent  other  butte;  constituents,  of 
which  the  salt  shall  be  not  more  than 
0.05  percent.  Antioxidants  pennitted  to 
be  used  are  as  follows: 


Anboxidant 


Propyl  galLte 

Butylated  hydroxytoluene 

(BHT). 
Butylated  hydroxyanisole 

(BHA). 
TocopheroJs _ 


Maxirrum  level 


0.02%  of  fat. 
0.0?%  of  fat. 

0.02%  of  fat. 

Limit  by  GMP. 


JMI 


JMI 
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Antioxklant 

Maximum  level 

Ascorbvl  oalmitate 

Limit  by  GMP. 

Dilauryl  thkxjipropionate  .. 

Antioxtdant  synergists 
Citric  acid 

0.02%  of  fat. 
Limit  by  GMP. 

Sodiufn  citrate  

Limit  by  GMP. 

Isopfopyl  citrate 

Phosphoric  acid 

Monoglyceride  citrate  

0.02%  of  food. 
Limit  by  GMP. 
200  ppm  of  fat. 

An  inert  gas  may  be  used  to  flush  air- 
tight containers  before,  during,  and  after 
niling.  Carbon  dioxide  may  not  be  used 
for  this  purpose. 

(c)  Anhydrous  milkfat.  The  food 
product  resulting  from  the  removal  of 
practically  all  of  the  moisture  and 
solids-not-fat  from  pasteurized  cream  or 
butter.  It  contains  not  less  than  99.8 
percent  fat  and  not  more  than  0.1 
percent  moistiu^  and,  when  produced 
from  butter,  not  more  than  0.1  percent 


other  butter  constituents,  of  which  the 
salt  shall  be  not  more  than  0.05  percent. 
An  inert  gas  may  be  used  to  flush  air- 
tight containers  before,  during,  .and  after 
niling.  Carbon  dioxide  may  not  be  used 
for  this  purpose. 
•        •        •        •        * 

3.  Section  58.325  is  revised  to  read  as 
follows: 

§58.325    Anfiydrous  milkfat 

If  cream  is  used  in  the  production  of 
anhydrous  milkfat  that  is  eligible  for 
official  certification,  the  anhydrous 
milkfat  shall  be  made  by  a  continuous 
sepeiration  process  directly  from  milk  or 
cream.  The  cream  used  shall  be 
comparable  to  the  flavor  quality 
specified  above  for  U.S.  Grade  AA  or 
U.S.  Grade  A  butter.  The  milkfat  from 
cream  may  then  be  further  concentrated 
into  oil.  The  cream  or  oil  shall  be 


pasteurized  in  accordance  with  the 
procedures  for  cream  for  buttermaking 
(§  58.334a).  If  butter  is  used  in  the 
production  of  anhydrous  milkfat  that  is 
eligible  for  official  certification,  the 
butter  used  shall  conform  to  the  flavor 
requirements  of  U.S.  Grade  AA  or  U.S. 
Grade  A  butter  and  shall  have  been 
manufactured  in  an  approved  plant.  The 
appearance  of  anhydrous  milkfat  should 
be  fairly  smooth  and  uniform  in 
consistency. 

4.  Section  58.347  is  revised  to  read  as 
follows: 

§  58.347    ButteroJI  or  anhydrous  milkfat. 

The  flavor  shall  be  bland  and  free 
from  rancid,  oxidized,  or  other 
objectionable  flavors. 

(a)  In  addition,  the  finished  products 
shall  meet  the  following  specifications 
when  sampled  and  tested  in  accordance 
with  §§  58.336  and  58.337: 


Milkfat 

Moisture 

Other  butter  constituents  including  salt 

Salt 

Antioxidants 

Free  fatty  acids 

Peroxide  value  

Iron  content 

Copper  content 


Buttereil 


Not  less  tfian  99.6  percent  

Not  more  than  0.3  percent 

Not  more  ttian  ©.1  percent 

Not  more  than  0.05  percent 

Those  permitted  t>y  standards  of  the 
Codex  Alimentarius  Commission  and 
authorized  for  use  by  the  Food  and 
Drug  Administration. 

Not  more  than  0.5  percent  (calculated  as 
oleic  acid). 

Not  more  tfian  O.i  miltiequivalent  per  kilo- 
gram of  fat. 

Not  more  than  0.2  ppm 

Not  nrore  than  0.05  ppm 


Anhydrous  milkfat 


Not  less  than  99.8  percent. 

Not  more  than  0.1  percent. 

Not  more  than  0.1  percent. 

Not  more  than  0.05  percent. 

Those  permitted  by  standards  of  the 
Codex  Alimentarius  Commission  and 
authorized  for  use  by  the  Food  and 
Drug  Administration. 

Not  more  than  0.3  percent  (calculated  as 
oleic  acid). 

Not  more  ttian  0.1  milliequivalent  per  kilo- 
gram of  fat. 

Not  more  than  0.2  ppm. 

Not  more  than  0.05  ppm. 


Dated:  January  18, 1995. 
Lon  Hatamiya, 

Administrator. 
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Title  3— 

The  President 


JMI 


Executive  Order  12946  of  January  20,  1995 

President's  Advisory  Board  on  Arms  Proliferation  Policy 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  1601  of  the  National 
Defense  Authorization  Act,  Fiscal  Year  1994  (Public  Law  103-160),  and 
the  Federal  Advisory  Committee  Act.  as  amended  (5  U.S.C.  App.  2)  ("Act"), 
except  that  subsections  (e)  and  (f)  of  section  10  of  such  Act  do  not  apply! 
and  section  301  of  title  3,  United  States  Code,  it  is  hereby  ordered  as 
follows: 

Section  1,  Establishment.  There  is  established  within  the  Department  of 
Defense  the  "President's  Advisor>'  Board  on  Arms  Proliferation  Policy" 
("Board").  The  Board  shall  consist  of  five  members  who  shall  be  appointed 
by  the  President  from  among  persons  in  private  life  who  are  noted  for 
their  stature  and  expertise  regarding  the  proliferation  of  strategic  and  ad- 
vanced conventional  weapons  and  are  from  diverse  backgrounds.  The  Presi- 
dent shall  designate  one  of  the  members  as  Chairperson  of  the  Board. 

Sec,  2.  Functions.  The  Board  shall  advise  the  President  on  implementation 
of  United  States  conventional  arms  transfer  policy,  other  issues  related  to 
arms  proliferation  policy,  and  on  other  matters  deemed  appropriate  by  the 
President.  The  Board  shall  report  to  the  President  through  the  Assistant 
to  the  President  for  National  Security  Affairs. 

Sec.  3.  Administration,  (a)  The  heads  of  executive  agencies  shall,  to  the 
extent  permitted  by  law.  prgvide  to  the  Board  such  information  as  it  may 
require  for  the  purpose  of  carrying  out  its  functions. 

(b)  Members  of  the  Board  shall  serve  without  compensation,  but  shall 
be  allowed  travel  expenses,  including  per  diem  in  lieu  of  subsistence,  as 
authorized  by  law,  including  5  U.S.C.  5701-5707  aad  section  7(d)  of  the 
Act,  for  persons  serving  intermittently  in  government  service. 

(c)  The  Department  of  Defense  or  the  head  of  any  other  Federal  department 
or  agency  may  detail  to  the  Board,  upon  request  of  the  Chairperson  of 
the  Board,  any  of  the  personnel  of  the  department  or  agency  to  assist 
the  Board  in  carrying  out  its  duties. 

(d)  The  Secretary  of  Defense  shall  designate  a  federally  funded  research 
and  development  center  with  expertise  in  the  matters  covered  by  the  Board 
to  provide  the  Board  with  such  support  ser\ices  as  the  Board"  may  need 
to  carry  out  its  duties. 

(e)  The  Department  of  Defense  shall  provide  the  Board  with  administrative 
services,  facilities,  staff,  and  other  support  ser\'ices  necessary  for  the  perform- 
ance of  its  functions. 

Sec.  4.  General,  (a)  The  Board  shall  terminate  30  days  after  the  date  on 
which  the  President  submits  the  final  report  of  the  Board  to  the  Congress. 

(b)  For  reasons  of  national  security  or  for  such  other  reasons  as  specified 
in  section  552(b)  of  title  5,  United  States  Code,  the  Board  shall  not  provide 
public  notice  or  access  to  meetings  at  which  national  security  information 
will  be  discussed.  Authority  to  make  such  determinations  shall  reside  with 
the  Secretary  of  Defense  or  his  designee  who  must  be  an  official  required 
to  be  appointed  by  and  with  the  advice  and  consent  of  the  Senate. 

(c)  Information  made  available  to  the  Board  shall  be  given  all  necessary 
security  protection  in  accordance  with  applicable  laws  and  regulations. 
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(d)  Each  member  of  the  Board  and  each  member  of  the  Board's  staff 
shall  execute  an  agreement  not  to  reveal  any  classified  information  obtained 
by  virtue  of  his  or  her  service  with  the- Board  except  as  authorized  by 
applicable  law  and  regulations. 
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LIST  OF  PUBLIC  LAWS 


This  IS  the  first  In  a  continuirtg 
list  of  public  bills  from  the 
current  session  of  Congress 
which  have  become  Federal 
laws.  It  may  be  used  in 
conjunction  with  "P  L  U  S" 
(Public  Laws  Update  Service) 
on  202-523-6641    The  text  of 
laws  IS  not  published  in  the 
Federal  Register  but  may  be 
ordered  in  individual  pamphlet 
form  (referred  to  as  "slip 
laws")  from  the 
Superintendent  of  Documents. 
U.S.  Gove'nment  Pnnting 
Office.  Washinaton.  DC  20402 
(phone.  2C  2-512-2470). 

S.  2,'P.L.  -04-1 

Congressional  Accountability 
Act  cf  1995  (Jan.  23.  1995; 
109  Stat.  3;  42  pages) 


Public  Laws 


104th  Congress,  1st  Session,  1995 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  104th  Congress,  1st  Session,  1995. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 

OnMf  ProcMtlng  Coda: 

*  6216 

I I  YES,  enter  my  sul>scription(s)  as  follows: 


Charge  your  order.  liHB^ 


It's  Easy! 


To  fax  jwir  orders  (202)  512-2233 
subscripcions  to  PUBLIC  LAWS  for  the  I04ih  Congress,  1st  Session,  1995  for  $160  per  subscription. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  otir  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  wiU  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


;AFR     SMITH212J 

jjohn  smith 
:212  main  street 
:forestville  md  20747 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  date. 

/ .... 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  this  datt. 


DEC95  R  I 


;AFRD0  SMITH212J 
JJOHN  SMITH 
:212  MAIN  STREET 
:  FORESTVILLE  MD  20747 


DEC95  R  I 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atto:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


The  total  cost  of  my  order  is  $ •■         International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


(Company  or  Personal  Name) 


(Please  type  or  prim) 


(Additional  address/atteniion  line) 


(Street  address) 


(City.  Stoia.  ZIP  Code) 


(Daytime  phone  including  area  code) 


fPuFchase  Order  No.) 

May  we  make  your  nanw/addrrss  available  to  other  mailers? 


VtS    M> 


I    I  GPO  Deposit  Account 

I    I  VISA  or  MasterCard  Account 


n 


(Credit  card  expiration  dale) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 


.!■«) 


Mail  lb:    New  Orders,  Superintendent  ©f  Documents 
P.O.  Box  371954.  PittsbuFgh.  PA  15250-7954 


OrM  PioGMikig  Code 

*5468 


Superintendent  of  Documents  Subscription  Order  Fonii     Charge  your  order. 

H'»  eatyl 


MosietCaic, 


LJi  Co>  please  enter  my  subscriptions  as  follows: 


To  fax  your  orders  (20^  512-2233 


:  subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $_ 


.  (Includes 


regular  shipping  and  handling.)  Price  subject  to  change 


Company  or  personal  name 


Additional  address/attention  line 


Street  address 


City.  Sta'9.  Zip  code 


(Please  type  or  print) 


For  privacy,  checic  tx)x  betovr. 

U  Do  not  make  my  name  available  to  other  mailers 
Checit  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account    |    |    |    |    |    m-n 

□  VISA      □MasterCard    |     |     |     |    [(expiration date) 


n 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 


Purchase  order  numljer  (optionaO 


lOW 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 
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Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirentents  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   *^i23  C/Wfl*  youf  on/«r. 

VT70  '♦'*  ••■K' 

I  CjtJf  please  send  me  the  following  indicated  publications:  To  fax  your  ordwrs  and  lnqulriM-(202)  S12-22S0 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subfect  to  change. 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  addross/atteotion  line) 


(Street  add.-eM) 


3.  Ple&se  choose  method  of  payment 

I I  Check  payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account        I 

Lj  VISA  or  MasterCard  Account 


D 


(City,  State.  ZIP  Code) 


L 


± 


(Daytima  phona  induding  ana  code) 

(Signature) 

4.  Maa  Ik:  New  Orders,  Superintendent  of  Documents,  FO.  Bow  371954,  Pittsburgh,  PA  15-250-7954 


ie: 

Thitnk  ytm  frr  ynitr  orHrrt 

(CreAi  card  expirauon  date) 

(Rev  12/91) 


Microfiche  Editions  Available... 


leral  Register 

The  Federal  Register  is  published  daily  In 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(Ust  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mpiled  monthly. 

Code  of  Federal  Regulations 

Tfie  Code  of  Federal  Regulations, 
cooiprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  Issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $433.00 
Six  months:  $216.50 

C6de  of  Federal  Regulations: 

Ci|rrent  year  (as  issued):  $264.00 


Order  Processing  Cods: 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 


LJ   YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche 


format: 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  512-2233 


Federal  Register  (MFFR)  Q  One  year  at  S433  each        Q  Si.x  months  at  S2I6.50 

.Code  of  Federal  Regulations  (CFRM5)     □  One  year  at  S264  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


For  privao,  check  box  Iwlow: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


(Additional  address/attention  line) 


(Stneet  address) 


LKjPO  Deposit  Account                            1    I    1" 

□  VISA  □  MasterCard                |      (exD.ratieni 

^^       J-                   -r 

(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  10/94 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


NEW  EDITION 
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Superintendent  of  Documents  Order  Form 

OfCv  nocasang  Codv. 

*7296 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordlweping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (^)  how  long  th^  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Charge  your  order.  |^Hmfc| 
It's  easy!  PHMP1 

To  fax  your  ordere  (202)  512-2250 


□  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 


The  totdl  cost  of  my  order  is  $ 


(Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  personal  nanae 


(Ptease  type  or  print) 


Additionai  address/attention  tine 


Street  address 


City,  State,  Zip  cade 


Daytime  phone  including  area  code 


Purchase  order  number  {optional) 


Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account     [^ 

□  VISA      □  MasterCard 


[] 


(expiration  date) 

I     I     I     I     I     IJ 


Thank  you  for  your  order! 


AJUA 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Vi)l.  60.  No.  16 
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Thissection  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  tiaving  general 
applicability  and  legal  effect,  most  of  whicfi 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  91 

Inspection  and  Handling  of  Livestock 
for  Exportation 

CFf^  Correction 

Itii  title  9  of  the  Code  of  Federal 
Reg^ilations,  parts  1  to  199.  revised  as  of 
Janijary  1, 1994,  in  §91.3  (a),  in  the  first 
senlBjice  remove  the  words  "except 
cattla  from  Mexico  imported  into  the 
United  States  in  bond  for  temporarv 
feeding  and  return  to  Mexico.'. 

BILLING  CODE  1505-01-0 

1 1 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  2,  34,  35,  41, 131.  292, 
294,  382,  and  385 

[Docket  No.  RM92-1 2-000] 

Streamlining  of  Regulations  Pertaining 
to  Parts  11  and  III  of  the  Federal  Power 
Act  and  the  Public  Utility  Regulatory 
Policies  Act  of  1978;  Order  No.  575 

Issudd  January  13, 1995. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  governing 
public  utilities  and  qualifying  facilities. 
The  final  rule  revises  and  clarifies 
Commission  policies  regarding:  Rate 
filings  by  public  utilities  under  the 
Federal  Power  Act;  issuances  of 
securities  and  assumptions  of  liabilities 
by  public  utilities,  licensees  and  others; 
and  procedural  and  technical  rules 


governing  qualifying  facilities.  The  finjl 
rule  is  intended  to  streamline  the 
Commission's  processing  of  its 
workload  and  reduce  regulatory  burdens 
on  the  electric  utility  and  qualifying 
facility  industries. 

EFFECTIVE  DATE:  This  rule  is  effectivt; 
February  24,  199.T. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andre  Goodson  (Legal  hiformation). 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission.  H25 
North  Capitol  St..'  N.E..  Washington. 
D.C.  20426.  Telephone:  (202)  208- 
2167; 
Joseph  C.  Lynch  (Legal  Inforir.niion). 
Federal  Energy  Regulatory 
Commission.  Office  of  the  General 
Counsel,  825  North  Capitol  Street. 
N.E.,  Washington,  DC.  20426. 
Telephone:  (202)  208-2128: 
Wayne  McDanal  (Technical  information 
concerning  Part  34  matters).  Office  of 
Chief  Accountant.  82.'i  North  Capitol 
Street,  N.E.,  Washington,  DC.  20,426, 
Telephone:  (202)  219-2622: 
Howard  B.  Forman  (Technical 
information  concerning  Part  35 
matters).  Office  of  Electric  Power 
Regulation,  825  North  Capitol  Street, 
N.E..  Washington,  D.C.  20426, 
Telephone:  (202)  208-0545: 
Qualifying  Facilities  Desk  Offi(.t»r 
(Technical  information  concerning 
Part  292  matters).  Office  of  Electric 
Power  Regulation.  825  North  Capitol 
Street,  N.E.,  Washington,  D.C.  20426, 
Telephone:  (202)  208-0571: 
James  K.  Newton  (Technical 
information  concerning  Part  294 
matters),  Office  of  Electric  Power 
Regulation,  825  North  Capitol  Street. 
N.E.,  Washington.  D.C.  20426. 
Telephone:  (202)  208-0578:  or 
William  C.  Booth  (Technical 
information  concerning  Part  382 
matters).  Office  of  Electric  Power 
Regulation,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426. 
Telephone:  (202)  208-0849. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3401,  at  941  North  Capitol 
Street.  N.E.,  Washington,  D.C.  20426. 
The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic-bulletin 
board  service,  provides  access  to  the 


texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  19200.  14400,  12000,  9600. 
7200,  4800,  2400,  1200  or  300bps,  full 
duplex,  no  parity,  8  data  bits  and  1  stop 
bit.  The  full  text  of  this  document  will 
be  available  on  CIPS  for  60  days  Iroin 
the  date  of  issuance  in  ASCII  and 
WordPerfect  5.1  format.  After  60  days 
the  document  will  be  archived,  but  still 
accessible.  The  complete  te.xt  on 
diskette  in  WordPerfect  format  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  La  Dorn  Systems 
Corporation,  also  located  in  Room  3J(I4. 
941  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426. 
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Katn  .Schedules 

B.  Part  34 — Application  for  Authorizalmr. 
of  the  Issuance  of  Securities  or  the 
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Liabilities 
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Regardless  of  Customer  Consent,  and 
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.Memoranda:  Sections  41.3  and  41.7 
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Revised  Definitions  Under  Part  2^)2 — 
Regulations  Under  Sections  201  and  210 
of  the  Public  Utility  Regulatory  Policies  ' 
Act  of  1978  (PURPA)  With  Regard  to 
Small  Power  Production  and 
Cogeneration 

1 .  Administration  of  the  90-Day 
Certification  Period 

2.  Improvements  in  the  Sclf-Certifiration 
Process 

3.  Revocation  of  Qualifying  Status 

4.  Pre-Authorized  Reccrtification 
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5.  QunlifyingTriinsmission  and 

lutcrtoni'.n.tion  Equipment 
»i.  Maximum  Not  Fowfir  f'rodiiction 

Ciipacity 
7.  Increased  Specifirity  of  the  QiinlHS-ins 

Facility  Ccrfifiuitidn  Application  Filing 

Kitqiiirornents.  Form  556 
K.  Fn)|K)sed  Tw:lniiciil  Modifications  for 

Qiinlifying  Small  Power  Production  and 

Cogeneration  Fa(:iliti(  s  rnder  Part  292 
t.  ('.iiUtndar  Year  Operatlnj;  and  Effic'rncy 

Value  Clhlculati'.ins 
2.  Clarification  of  t\w  S«;quc!ntial  Vsc.  of 

Ennrgy  Kequiremi^nt 
1.  Section  292.204(a)— Criteria  for  Small 

Power  Production  Fat;ilities 
4.  Waste 
C.  Part  294— Pnn;cdurf.s  for  Shortages  of 

Electric  Energy  and  Clapacity  Under 

Section  206  of  the  Public  lUility 

Regulatory  Policies  .^c  t  of  1978 
H.  Part  382— Annual  Charges;  S«H:tions 

:i82.102  and  382.201 
I.  Part  385— Rules  of  IVactice  and 

Procedure 

IV.  Environmental  Statement 

V.  Regulatory  Flexibility  (x-rtificalion 

VI.  Information  CtiUection  Statement 
List  of  Subjects 

Before  Q)mmissioners:  Elizabeth  Anne 
Moler.  Chair;  Vicky  A.  Bailey.  )am«!s  ). 
Hoecker.  William  L.  Massey.  and  Donald  F. 
Santa.  Ir. 

I.  Introduction 

On  November  16,  1992,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  a  Notice  of 
Proposed  Rulemaking  (NOPR)  in  which 
the  Commission  proposed  to  revise  its 
regulations  regarding:  {a)  Rate  filings  by 
public  utilities  under  the  Federal  Power 
Act^FPA);  (b)  assumptions  of  liabilities 
and  issuances  of  set;urities  by  public 
utilities,  licensees,  and  certain  other 
entities;  and  (c)  procedural  and 
technical  rules  governing  qualif>'ing 
facilities.'  The  Commission  requested 
that  interested  persons  submit  WTitten 
comments  no  later  than  January  15. 
1993.  Forty  entities  submitted 
comments.^ 


The  Commission  is  now  adopting  a 
final  rule  revising  its  regulations  to 
streamline  the  processing  of  the 
Comnii.ssion's  workload  and  to  reduce 
regulatory  burdens  on  the  electric  utility 
and  qualifying  facility  industries. 

II.  Public  Reporting  Burden 

The  fin?l  rule  establishes  new 
reporting  requirements,  modifies 
existing  rtjporting  requirements  and 
eliminates  those  requirements  that  are 
now  obsolete.  On  balance,  the 
Commission  believes  that  the  overall 
burden  on  industry  and  individuals  will 
be  lessened  over  time  by  these  proposed 
changes.  The  Commission  seeks  to 
simplify  and  streamline  its  requirements 
to  reduce  the  burden  on  respondents 
including  utilities,^  and/or  persons 
seeking  the  following:  Obtaining 
Commission  certification  or  filing  a 
notice  of  the  qualifying  status  of  their 
cogeneration  facilities  and  small  power 
producers:  obtaining  Commission 
approval  to  issue  securities  or  assume 
obligations  or  liabilities;  responding  to 
the  Commission's  audits  of  their 
financial  records;  filing  in  response  to 
the  assessment  of  Commission's  annual 
charges;  submitting  contingency  plans 
in  preparation  of  energy  shortages. 

The  current  public  reportingburden 
for  these  information  collections  is 
estimated  to  average  the  following 
number  of  hours  per  response:  FERC- 
516  976  hours  for  the  234  respondents 
that  complete  a  filing;  FERC-523  120 
hours  for  the  60  respondents  that 
complete  a  filing:  FERC-525  193.25 
hours  per  response  for  the  83 
respondents  that  respond  to  audit 
review;  FERC  Form  556  6.2  hours  for 
332  respondents  that  complete  an 
application  for  certification;  FERC-582 
4  hours  for  179  respondents  who 


'  Streamlining  of  Kt:gulalion.s  IVriaininR  to  I'an.s 
n  and  III  of  the  1  winral  Power  Act  and  the  Public 
Uli!li>  KeguUtory  Policies  Act  of  1978,  Notice  of 
Proix.-seti  Rulemaking.  57  FR  55176  (Nov.  24,  1992). 
IV  KtRC  Slats.  »  Regs.  1 32.489  (19921.  errata 
midmtt  Appendix.  57  FR  58168  (I>ec  9.  1992).  IV 
KtRC  Stats.  »  Rogs.  132.491  (1992). 

-  The  comiTiRnn^s  ^fr.  American  Cogeneration 
A.ssocialion  (American  Cogen):  American  Forest 
and  Paper  As&ocialio«  (American  Forest  and  Pafierl; 
.American  Gas  ,\!isocialion  (AGA);  American  Iron 
and  Steel  Institute  (American  Iron  and  Sleel); 
Anthracite  Region  Independent  Power  Producers 
Association  (Anthrdcite  JPP.s);  Applied  Energy 
.Services  Corporclion  (.Applied  t.nergy);  Arizona 
Public  Service  ComjMny  (.Arizona  Putilic  Service); 
.Mlanlic  City  Electric  Company  (.Mlanlic  fc'le.^tric); 
italiimorc  Gas  &  Electric  Company  (Baltimore  Gas 
&  Eieclricl:  Public  Uiilities  Commission  of  ihr  State 
i>!  California  (CPllC);  Consumers  Power  Company 
((Consumers  Power);  Curran.  Corbel!  *  Stiles; 
Deimarva  Power  &  Light  Company  (Delmarva); 
Iti'imil  Edison  Company  (Delfoil  lldison):  Steven  A. 


Duff;  lluWe  Power  Company  (Duke  Power);  Edison 
Electric  Institute  (EEl):  Electric  Generation 
Association;  Florida  Power  &  Light  Company 
(Florida  P&L);  Ckjnera)  Electric  Company  (General 
Electric):  CJuJf  States  Utilities  Company  (Gulf 
States);  Ijmg  l.sland  Lighting  Company  (LILCXJl; 
National  hn!>'p!''i'ient  Energy  Producers 
(IndeiK-ndeni  tuTsy  Producers);  New  England 
Power  Company  l\V.P):  New  York  S'ate  Electric  & 
Ga.s  Company  (JMYSEG);  Niagara  Mohawk  Power 
Corpora'ion  (Niagara  Mohawk};  Oxtiow  Power 
Corporation  (Oxliow);  Pennsylvania  Power  &  Light 
Conipitny  (Penrjiyivania  P&I.);  Ridgewnod  Powor 
Cor()Oi-ation  (Ridgewood);  RW  Power  Partners.  I..P. 
(KW  Partners);  San  Diego  Gas  &  Electric  Company 
(S1X;&E);  Southern  California  Edison  Company 
(Southern  California  Edison);  Southern  Cxinipany 
Services.  Inc.  (Southern  Companies):  Tcnaska,  I:u. 
(Tenaska);  Texitco  Cogeneration  and  Power 
Company  (Texaco);  Texas-New  Mexico  Power 
Company  (Texas-New  Mexico);  United  Stales  Small 
Business  Administration  (Small  Business 
Adminislralion):  UtiliCorp  United.  Inc.  (UliliCUirp): 
Utility  Systems  Florida;  and  Donald  L.  Warner. 

"  .As  lisad  in  reference  to  the  part  34  mgulalions. 
the  trrtn  "utility"  means  public  utility.  !icoR.<;ee  and 
iilhiT  I'titlties  sub|ect  to  lheprovisi(>iisol  ihe  FPA. 


prepare  and  submit  remuneration  for 
annual  charges  assessed  on  them  by  the 
Commission:  and  FERC-.58.5  76  hours 
per  response  for  average  of  fi 
respondents  who  onminlly  have 
submitted  changes  to  contingeiu  y  plans 
(out  of  the  110  utilities  with  plans  on 
file).  These  estimates  include  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

The  changes  in  Part  34  (FERC-523) 
will  reduce  the  reporting  burden  by  10 
hours  per  filing.  The  changes  in  Part  35 
(FERC-516)  will  increase  the  reporting 
burden  bv  0.1  hours  per  filing.  The 
changes  in  Part  292  (FERC-556)  will 
increase  the  reporting  burden  b\  0.77 
hours  per  filing  for  notices  of  .self- 
certification.  However,  these  changes 
will  reduce  the  reporting  burden  for 
applications  for  Cotnmission 
certification  by  2.5  hours  per  filing.  This 
refiects  a  reduction  in  the  amount  of 
analysis  to  determine  whether  thtv 
facility  is  a  qualifying  facility.  The 
results  from  the  changes  in  Parts  294 
(FERC-585)  and  382  (FERC-582)  on  the 
reporting  burden  are  difficult  to 
quantify,  but  should,  over  time,  result  in 
a  reduction  of  the  reporting  burden.  The 
changes  in  Part  41  (FERC-525)  will  not 
affect  the  reporting  burden. 

With  respect  to  the  utilities  and 
persons  filing  information  under  FERC- 
523,  the  Commission  believes  that  there 
will  be  an  average  burden  decrease  due 
to  the  elimination  of  several 
requirements  and  increases  in  the 
thresholds  for  the  reporting  of 
information  to  meet  other  requirements. 
For  the  additional  information  that  will 
be  required  there  should  be  a  minimal 
burden  increase  as  a  result.  Ixicause 
much  of  the  information  is  already 
collected  by  industry  in  other  contexts. 
The  final  rule  simplifies  the  provisions 
for  the  issuance  of  short-term  notes  and 
drafts  with  maturities  of  a  year  or  less 
and  deletes  an  afler-the  fact  filing 
requirement.  Further,  the  final  rule 
simplifies  the  procedures  for  the 
placement  of  securities  thereby 
streamlining  the  regulatory  process. 
Likewise,  the  final  rule  deletes  the 
requirement  to  include  a  copy  of  the 
corporate  charter  or  articles  of 
incorporation,  because  a  statement  of 
corporate  purposes  will  provide  the 
necessary  information.  However,  the 
final  rule  will  require  the  submission  of 
a  Statement  of  Cash  Flows  and  Interest 
Coverage  containing  data  on  an  actual 
basis  for  the  same  twelve-month  p»?riod. 
This  infonnation  is  to  be  submitted  i-n 
a  format  already  prescribed  in  FERC 
Form  No.  1.  The  Commission  has 


instituted  this  requirement  to  facilitate 
the  preparation  of  financial  statements 
to  be  submitted  as  part  of  the 
application  because  the  utilities  already 
prepare  quarterly  financial  statements 
and  may  use  such  statements  as  the 
basis  for  the  information  required  to  be 
submitted.  The  use  of  the  FERC  Form 
No.  1  format  will  relieve  utilities  of  the 
necessity  of  compiling  data  in  a  format 
that  has  limited  applicability. 

For  the  information  to  be  filed  in  Part 
35  and  collected  under  the  heading 
FERC-516,  the  Commission  will  require 
more  information  than  is  currently 
required  on  small  rate  increases  for 
requirements  services.  However,  the 
Commission  believes  that  the  additional 
information  will  allow  for  more  efficient 
processing  of  applications  and,  by 
reducing  or  eliminating  the  need  for 
extensive  discovery,  eliminate 
protracted  proceedings.  The  final  rule 
creates  a  new  abbreviated  filing  option 
for  small  increases  in  rates  for  non- 
coornination,  firm  power  and 
transmission  services. 

Cqncerning  FERC-525,  the  final  rule 
modifies  shortened  procedures  for 
hearings  on  a  utility's  accounts,  records 
and  memoranda.  The  Commission  seeks 
to  reduce  the  amount  of  litigation, 
particularly  the  number  of  hearings 
when  the  material  facts  are  not  in 
dispute. 

The  Commission  estimates  that  the 
public  reporting  burden  for  the  other 
filing  requirements  under  this  proposed 
final  rule  will  reduce  the  existing 
reporting  burden.  The  requirements  for 
the  c»rtification  of  small  power 
production  and  cogeneration  facilities 
as  qualifying  facilities  under  Part  292  of 
the  regulations  has  been  revised  and 
clarified  to  reflect  changing  industn,' 
conditions  and  the  Commission's 
experience  with  the  qualifying  facilities 
program.  In  particular,  the  Commission 
intends  to  act  within  90  days  on  the 
filing  of  an  application  for  certification, 
or  within  90  days  of  the  filing  of  the 
supplement  or  amendment  to  the 
application.  This  will  allow  the 
application  process  to  be  conducted  in 
a  timely  fashion  and  with  some 
certainty  to  the  applicant  as  to  when  the 
Commission  deems  an  application 
complete. 

In  the  NOPR,  the  Commission 
proposed  a  standardized  application 
form.  FERC  Form  556,  to  facilitate 
successful  applications  for  Commission 
certification  of  qualifying  status.  Form 
556  allows  cogenerators  and  small 
power  producers  to  report  the  specific 
characteristics  of  their  facilities  and 
provides  a  step-by-step  application  of 
pertinent  regulations  to  their  facilities. 
To  provide  greater  assurance  to  lenders. 


electric  utilities  and  state  regulatory 
institutions,  the  final  rule  also  adopts 
the  use  of  the  FERC  Form  556 
information  requirement  format  for 
notices  of  self-certification.  Through  the 
use  of  Form  556,  the  self-certification 
process  will  be  similar  to  the 
Commission  certification  process,  for  it 
will  incorporate  sufficient  substantive 
information.  But  the  notice  of  self- 
certification  will  remain  a  simple 
procedure  that  is  both  quick  and 
economical.  There  will  be  no 
Commission  review  or  filing  fee,  and  the 
process  should  promote  discussions 
between  the  applicants,  electric  utilities 
and  affected  regulatory  commissions  to 
resolve  any  problems.  To  make  Form 
556  easier  to  use.  the  Commission  is 
eliminating  redundancies  and,  wherever 
possible,  cross-referencing  items  to 
related  sections  of  the  Commission's 
regulations  or  stating  the  underlying 
Federal  Power  Act  (FPA)  or  Commission 
requirement. 

In  the  proposed  rule,  the  Commission 
also  sought  to  make  it  easier  to 
determine  the  energy  sources  that 
certain  qualifying  small  power 
production  facilities  may  use.  To  make 
it  easier  to  certify  a  qualifying  facility, 
the  Commission  also  proposed  to  list 
specific  energy  sources  that  it  had 
previously  approved  for  treatment  as 
waste.  In  the  final  rule,  the  Commission 
publishes  a  list  of  waste  energy  inputs 
already  approved  by  the  Cominission.  In 
addition,  the  Commission  is  also 
streamlining  its  waste  determination 
process  for  those  energy  inputs  that  do 
not  appear  on  the  list  by  changing  its 
approach  to  require  that  the  proposed 
waste  fuel  source  only  have  little  or  no 
commercial  value. 

In  its  changes  to  Part  382  of  the 
regulations  concerning  the  submission 
of  annual  charges  and  the  information 
collected  under  FERC-582.  the  final 
rule  clarifies  the  Commission's 
requirements  by  making  the  calculation 
of  annual  charges  consistent  with  the 
classification  of  transaction  volumes  as 
reported  on  the  FERC  Form  1. 

For  the  information  collected  under 
FERC-585  under  Part  294  of  the 
Commission's  regulations,  the  final  rule 
provides  a  public  utility  with  the  option 
of  not  separately  reporting  its 
contingency  plans  if  it  already  includes 
certain  provisions-in  its  wholesale  rate 
schedules.  Otherwise,  the  public  utility 
must  file  a  brief  statement,  summariziiig 
its  contingency  plans.  In  the  event  the 
public  utilities  avail  themselves  of  this 
option,  it  would  reduce  the  number  of 
annual  respondents  and  total  burden. 

Comments  regarding  these  burden 
estimates  or  any  other  aspects  of  these 
collections  of  information,  including 


suggestions  for  reducing  the  burclen,  can 
be  sent  to  the  Federal  Energy  Regulator)- 
Commission,  941  North  Capitol  Street. 
N.E.  Washington.  D.C.  20426  [Attention: 
Michael  Miller.  Information  Services 
Division.  (202)  208-1415];  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  [Attention:  Desk  Officer  for 
Federal  Energy  Regulatory 
Commission),'FAX:(202)'395-516-. 
III.  Discussion 

For  the  reasons  discussed  below,  the 
Commission  hereby  deletes  or  revises 
the  following  regulations: 

A.  Part  2— General  Policy  and 
Interpretations:  Section  2. -Kd)— Initial 
Rate  Schedules 

The  Commission  noted  in  the  NOPR 
that  §  2.4(d)  provides  that  an  initial  rate 
schedule  can  be  suspended  and  an 
interim  rate  established,  and  that  both 
can  be  made  subject  to  refund.  However, 
the  United  States  Court  of  .Appeals  for 
the  District  of  Columbia  Circuit  has  held 
that  the  Commission  does  not  have 
authority  to  suspend  initial  rate  filings.^ 
Accordingly,  in  the  NOPR  the 
Commission  proposed  to  delete  this 
provision  ft-om  the  regulations.  Onlv 
Southern  Companies  commented  on 
this  proposed  change,  and  they  agree 
that  the  deletion  of  the  provision  is 
appropriate.'  For  the  reasons  given  in 
the  NOPR.  and  described  above,  the  ' 
final  rule  will  delete  this  provision  from 
the  Commission's  regulations. 

B.  Part  34 — Application  for 
Authorization  of  the  Issuance  of 
Securities  or  the  Assumption  of 
Liabilities 

1.  Sef;tion  34.1(c)(1)— Exemptions  if 
State  Regulates  Security  Prior  to 
Issuance 

Under  sections  19.  20  and  204  of  the 
FPA,''  utilities,  licensees,  and  certain"" 
other  entities  are  required  to  obtain 
Commission  authorization  to  issue 
securities  or  to  assume  any  obligation  or 
liability  with  respect  to  the  securities  of 
another  person.  ■  The  NOPR  proposed 


'  Middle  South  Energy;  Inc  v.  FERC.  747  K.2d  Thi 
(DC.  Cir.  1984). 

'  Southern  Companies  also  disagrees  with  the 
Commission's  interpretation  of  what  constitutes  an^ 
initial  rale;  however,  that  issue  is  beyond  the  scope 
of  this  proceeding. 

•leUSC.  812,  813.  824c. 

"There  are  certain  exceptions  to  this  re<^uirenK-n! 
Under  section  204(e)  of  the  FPA.  a  public  utjliiv 
does  not  require  Commission  authorization  to  is.^iie. 
renew,  or  assume  debt  with  a  maturity  dale  of  not 
more  than  one  year,  if  the  debt,  together  with  all 
of  the  other  debt  having  a  maturity  of  one  vear  or 
less  that  the  utility  has  then  outstanding,  does  not 
exceed  five  percent  cf  the  par  value  of  the  utilitv'.<. 
securities  then  oul.standing. 
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re\ising'§  34.1((;)(1)  by  clarifying  that 
section.  No  one  commented  on  this 
proposed  change;  we  will  incorporate 
the  proposed  change  in  the  final  rule  to 
make  it  clear  that  if  an  agency  of  a  state 
in  which  a  utility  is  organized  and 
operating  approves  or  authorizes,  in 
writing,  the  issuance  of  securities  prior 
to  their  issuance,  the  utility  is  exempt 
from  the  provisions  of  sections  19,  20 
and  204  of  the  FPA  and  the  regulations 
under  18  CFR  part  34  with  respect  to  the 
issuance  of  such  securities. 

2.  Section  34.1(c)(2) — Exemptions  for 
Short-Term  Notes  or  Drafts 

The  NOPR  proposed  amending 
*j  34.1(c)(2),  which  relates  to  exempting 
from  the  Commission's  requtrements  the 
issuance  or  renewal  of  short-term  notes 
or  drafts,  to  simplify  the  provisions  and 
to  delete  an  unnecessary*,  after-the-fact 
filing  requirement.  The  Commission 
proposed  to  revise  the  language  of  this 
regulation  to  read  as  follows: 

Under  section  204(e)  of  the  FP.^,  the 
issuance,  renewal  or  assumption  of  liability 
on  a  rote  or  draft  maturing  not  more  than  one 
year  after  such  issuance,  renewal  or 
assumpUon  of  liability  is  not  subject  to  the 
provisions  of  this  Part  if  the  note  or  draft 
aggregates,  along  with  all  other  then- 
outstanding  notes  and  drafts,  not  more  than 
five  percent  of  the: 

(A)  Par  value  of  the  then-outstanding 
securities  of  the  utility  and, 

(B)  In  the  case  of  no  par  value  securities, 
the  bit  market  value  of  such  securities. 

Baltimore  Gas  &  Electric.  EEl,  Gulf 
States,  and  Pennsylvania  P&L 
commented  on  the  proposed  change. 
Bahimore  Gas  &  Electric,  EEI  and  Gulf 
States  suggest  revising  the  proposed 
language  to  make  it  clear  that  the 
exemption  does  not  apply  to  notes  and 
drafts  with  maturities  of  more  than  one 
year. 

We  agree  with  these  comments  and 
will  amend  the  text  of  §  34.1(c)(2)  to 
avoid  any  confusion  as  to  the  securities 
to  which  the  regulations  apply. 

EEI  and  Gulf  States  suggest  that  the 
regulations  not  use  the  "par  value"  of 
the  then-outstanding  securities  in 
determining  the  value  of  a  company's 
then-outstanding  securities  because  the 
par  value  may  be  significantly  lower 
than  the  issue  price  or  current  market 
value  of  securities.  Pennsylvania  P&L 


I'nder  section  20410  of  the  Fl'.\.  a  public  utility- 
does  not  require  Conunission  authorization  to  issue 
securities  or  assume  debt  if  the  Slate  commission 
in  which  it  is  organized  and  operating  regulates  the 
isiiuance  of  its  securities. 

llnder  section  318of  the  FPA,  a  utility  that  is 
suhjccl  to  the  requirements  of  the  Public  Utility 
Holding  Company  Act  is  not  subject  to  the 
requirements  of  the  FPA  with  respect  to  tfw  issue, 
sale,  or  guarantee  of  a  security,  or  assumption  of 
obligation  or  liability. 


also  recommends  that  the  Commission 
provide  a  valuation  date. 

The  arguments  with  regard  to  the  use 
of  par  value  are  not  persuasive.  Section 
204(e)  of  the  FPA  refers  to  "par  value  of 
the  other  securities  then  outstanding."" 
It  is  clear  from  this  language  that  the 
statute  requires  the  use  of  "par  value" 
if  the  security  has  a  par  value.  We  have 
no  authority  to  recognize  current  market 
value  or  issue  price  as  the  measure  of 
the  amount  of  securities  "then 
outstanding"  if  there  is  a  par  value 
stated.  However,  in  the  ca.se  of  securities 
having  no  par  value,  we  believe  that  fair 
market  value  is  appropriate. 

As  to  a  specific  date  for  the  5  percent 
measurement,  although  the  precise 
timing  of  the  issuance  of  securities  is 
wholly  within  the  purview  of  utility 
management,  we  will  clarify  the 
language  to  indicate  that  the  5  percent 
test  would  be  applied  as  of  the  date  of 
the  issuance  or  renewal  of  the  securities 
orafvsumption  of  the  liabilities. 

3.  Section  34.2 — Placement  of  Securities 

The  NOPR  proposed  amending  §  34.2, 
to  rename  the  section  and  to  allow  for 
the  placement  of  securities  by  either 
competitive  bid  or  negotiated 
placement.  The  proposed  amendment 
recognized  exemptions  from  thase 
requirements,  simplified  the  placement 
procedures  and  streamlined  the 
regulatory  process.  The  Commission 
proposed  to  revise  the  title  and  language 
of  this  regulation  as  follows: 

Section  34.2 — Placement  of  Securities 

(a)  Method  of  issuance.  Upon 
obtaining  authorization  from  the 
Commission,  utilities  may  is,suo 
securities  by  either  a  competitive  bid  or 
negotiated  placement,  provided  that: 

(i)  Competitive  bids  are  obtained  from 
at  least  two  prospective  dealers, 
purchasers  or  underwriters;  or 

(ii)  Negotiated  offers  are  obtained 
from  at  least  three  prospective  dealers, 
purchasers  or  underwriters;  and 

(iii)  The  utility: 

(A)  Accepts  the  bid  or  offer  that 
provides  the  utility  with  the  lowest  cost 
of  money  for  fixed  or  variable  interest  or 
dividend  rate  securities,  or 

(B)  Accepts  the  bid  or  offer  that 
provides  the  utility  with  the  greatest  net 
proceeds  for  securities  with  no  specified 
interest  or  dividend  rates  or, 

(C)  Has  filed  for  and  obtained 
authorization  from  the  Commission  to 
accept  bids  or  offers  other  than  those 
spe<;ified  in  (i!i)(A)  or  (iii)(B)  above. 

■  (b)  Exemptions,  (i)  Multiple  bids  or 
offers  are  not  required  for  the  issuance 
of  securities: 


"leU.S.C.  824f(Bl. 


(A)  To  existing  holders  of  securities 
on  a  pro  rata  basis; 

(B)  When  the  utility  receives  an 
unsolicited  propo.sal  to  purchase  its 
securities;  or 

(C)  With  maturities  of  one  year  or  les.s. 
(ii)  The  utility  may  request  exemption 

from  the  multiple  bid  or  offer  rule  when 
the  utility  btlieves  .such  an  exemption  is 
app.-opriate.  based  on  the  facts  and 
circumstances  of  the  particular 
issuance. 

(l)  Pwhibitions.  No  sm.urities  shall  be 
placed  with  any  person  who: 

(i)  Has  pet  formed  any  service  or 
accepted  any  fee  or  competisation  with 
respect  to  the  proposed  issuance  of 
.securities;  or 

(ii)  Would  be  in  violation  of  section 
3n5(a)oftheFPA. 

Bailimo.'^e  Gas  &  Electric  stiggrsts  that 
we  change  ?i  34.2(b)  so  that  this  ^^ection 
will  clearly  provide  exemptions  from 
the  multiple  bid  or  offer  requifinents  of 
§  34.2(a).  EEI,  Gulf  States  and  UtiliCorp 
suggest  that  we  include  within  the 
exemptions  from  negotiated  bid  and 
placement  requirements  particular  types 
of  securities  (treasury  stock  and 
securities  "backing  up"  pollution 
control  d^bt  issued  by  a  third  party,  for 
instani:e). 

These  comments  have  merit,  and  wo 
will  modify  the  final  rule  accordingly. 
We  will  not,  however,  include  treasury 
stock  among  the  list  of  exempted 
securities;  we  are  not  persuaded  that  a 
blanket  exemption  is  justified  for 
treasury  .stock.  For  all  practical 
purposes,  the  issuance  of  treasury  stcvck 
is  not  substantially  different  from  the 
issuance  of  new  shares  of  common 
.stoi:k. 

EEI  and  Gulf  States  suggest  that  we 
delete  the  prohibition  in  §  34.2(c)(1) 
against  accepting  bids  from  or  entering 
into  negotiations  with  persons  that  have 
accepted  a  fee  for  ser\'ices  peiiomied  in 
connection  with  the  proposed  issuance 
of  securities.  We  reject  this 
recommendation.  However,  we  note  that 
proposed  §  34.2(c)(1)  did  not  include 
language  (which  is  currently  in  this 
paragraph  of  our  regulations)  indicating 
that  it  involves  services  performed  prior 
to  the  submis.sion  of  bids  or  the 
beginning  of  negotiations.  Tlie  proposed 
rule,  like  the  existing  rule,  should 
contain  this  language.  Upon  further 
consideration,  the  final  rule  will  include 
this  language  in  the  regulations. 

EEI  and  Gulf  States  suggest  that  we 
codify  the  Commission's  policy  of 
allowing  utilities  to  issue  securities  or 
assume  obligations  or  liabilities  over  a 
two-year  period.  EEI  and  Gulf  States  are 
correct  that  it  is  the  Commission's 
policy  to  allow  companies  to  issue 
securities  at  any  time  within  a  two-year  . 


period,  without  any  additional 
atjilhorization  from  the  Commission.'' 
Ojur  policy  regarding  the  two-year 
aijilhorization  period  is  clear  and 
vMorking  well.  We  do  not  think  that  the 
requested  codification  is  neces,<;ary.  The 
n^atter  is  best  dealt  with  through  the 
Commission's  authorization  process, 
lejaving  the  Commission  the  flexibility 
tcj  address  the  facts  and  circumstances 
it;  the  filings  on  a  case-by-case  basis 
and,  where  appropriate,  to  grant 
authorizations  for  periods  different  than 
tlie  basic  two-year  period.  Accordingly, 
w|t«  will  not  adopt  the  suggestion. 

4.  fi  34.3— Contents  of  Application  for 
IsUitince  of  Securities 

The  NOPR  proposed  amending  §  34.3, 
wliich  governs  the  coiUenIs  of  an 
ai^plication  to  issue  securities.  No  one 
ctitnmented  on  this  aspect  of  the 
pjoposed  rule,  and  we  will  adopt  the 
ptoposed  change. 

UtiliCorp  suggests  that  an  application 
also  include  a  draft  order,  prepared  by 
the  applicant.  We  will  reject  this 
suggestion.  The  inclusion  ofa 
requirement  that  applications  include  a 
diJaft  order  will  increase  the  burden  on 
tlno  applicants  without  .sukstantially 
aiding  the  Commission  in  its  processing 
of  filings. 

^.  §  .34.4— Required  Exhibits 

a.  Section  34.4(a).  Exhibit  A.  The 
C<i)mmission  proposed  to  delete  the 
current  language  in  paragraph  (a)  and  to 
substitute  the  following: 

The  applicant  must  file  the  statement 
of  corporate  purposes  from  its  articles  of 
iiuxirporation. 

The  Commission  staled  that  it  has 
found  that  the  information  currently 
required  in  paragraph  (a)  is  not 
neces.sary  for  the  processing  of  a 
secairities  application.  A  statement  of 
corporate  purposes  will  provide  the 
injormation  necessary  without  the  need 
for  applications  to  include  the  entire 
corporate  charter  or  articles  of 
incorporation.  No  one  commented  on 
the  proposed  change  to  Exhibit  A;  we 
will  adopt  the  change  as  proposed. 

b.  Sections  34.4  (c)  and  (d),  Exhibits 
CD  and  E.  The  Commission  propo.sed 
toldelete  paragraph  (c),  and  to 
redesignate  paragraphs  (d)  and  (e)  as 
paragraphs  (c)  and  (d),  respectively.  The 
Commission  also  proposed  to  revise 
nawly-designated  paragraphs  (c)  and  (d) 
aisd  to  add  a  new  paragraph  (e). 

The  Commi.ssion  noted  that  current 
paragraph  (c)  requires  a  statement  of 
copitrol  over  the  utility  by  firms  issuing 
securities  or  supplying  electrical 


See  Montana-Dakota  Utilities  Company.  21 
FKkC  1162,358  (1982). 
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equipment  and  that  the  Commission  can 
obtain  this  information  from  other 
existing  sources. 

The  NOPR  proposed  that  the  newly- 
designated  and  revised  paragraphs  (c) 
and  (d)  would  require  that  a  balance 
sheet  and  income  statement  be 
submitted  for  the  twelve-month  period 
ending  with  the  most  recent  calendar 
quarter.  New  paragraph  (e)  would 
requfre  the  submission  of  a  four-column 
Statement  of  Cash  Flows  and  Inverest 
Coverage,  containing  data  on  an  oclual 
basis  for  the  same  twelve-month  period, 
and  on  a  pro-forma  basis  for  each  of  the 
next  two  succeeding  12-month  periods. 

The  Commission  proposed  these 
changes  to  facilitate  the  preparation  of 
financial  statements  to  be  submitted  as 
part  of  the  application  because  the 
utilities  already  prepare  quarterly 
financial  statements  and  may  use  such 
statements  as  the  basis  for  the 
information  required  to  be  submitted. 
The  Commission  expected  that  the 
addition  of  the  statement  of  cash  flows 
and  interest  coverage  would  facilitate 
the  processing  of  applications  under 
Part  34. 

Baltimore  Gas  &  Electric  and 
(Consumers  Power  suggest  that  we 
change  the  proposed  regulations  to 
allow  for  the  submission,  for  Exhibits  C, 
D,  and  E,  of  financial  statements  for 
periods  other  than  those  ending  with 
the  latest  calendar  quarter,  if  such 
statements  are  the  latest  available 
statements.  We  agree  with  this 
suggestion  and  will,  in  large  part,  adopt 
it.  We  recognize  that  financial 
statements  other  than  for  the  latest 
calendar  year  quarter  may  be  available, 
and  we  will  revise  the  proposed 
language  to  require  the  filing  of 
financial  statements  for  the  most  recent 
12-month  period,  provided  that  the 
period  ended  no  more  than  4  months 
prior  to  the  diite  of  the  filing  of  the 
application. 

Consumers  Power  suggests  that  we 
allow  utilities  to  present  their  financial 
statements  to  us  in  the  format  required 
by  the  Securities  and  Exchange 
Commi.ssion  (SEC).  We  will  not  adopt 
this  suggestion.  The  Commission's 
information  needs  are  different  than  the 
information  needs  of  the  SEC.  The  use 
of  information  prepared  in  a  SEC  format 
presents  problems  from  a  number  of 
perspectives:  for  instance,  the 
consolidation  of  certain  majority-owned 
subsidiaries,  the  aggregation  of  detailed 
financial  information  and  the  use  of 
different  reporting  standards. 
Information  reported  to  the  SEC  may 
include  the  utility  and  certain 
consolidated,  majority-owned 
subsidiary  companies.  As  a  result,  the 
financial  statements  would  include 


mixtures  of  financial  information  on  the 
regulated  utility  and  the  consolidated, 
majority-owned  subsidiaries,  as  if  it 
were  financial  information  of  the  utility. 
The  Income  Statement  would  not, 
therefore,  present  the  utility's  stand- 
alone results  of  operations.  Further, 
information  reported  to  the  SEC  is 
aggregated  in  a  summary  fashion 
without  the  detailed  financial 
information  pre.sented  on  a  basis 
consistent  with  the  classifications  in  the 
Uniform  System  of  Accounts.  (For 
instance,  the  Commi.ssion  requires  that 
accumulated  deferred  income  taxes  be 
classified  among  four  accounts 
depending  on  the  type  of  the  deferral; 
the  SEC,  however,  allows  deferred 
income  taxes  to  be  netted  in  a  single 
amount.)  Another  area  of  concern  is  the 
reliance  upon  different  report.ing 
standards.  For  instance,  the  SEC  allows 
currently  maturing  long-term  debt  to  be 
classified  as  a  current  liability:  the 
Commission  requires  that  long-term 
debt,  regardless  of  the  maturity,  to  be 
classified  as  long-term  debt  until  retired 
We  have  configured  our  information 
formats,  which  include  FERC  Form  No. 
I.  to  meet  our  regulatory 
responsibilities.  Utilities  reporting  to  us 
must  submit  their  information  to  us  in 
a  form  more  suited  to  our  needs.'" 
.Accordingly,  we  will  continue  to 
require  that  utilities  prepare  the 
required  financial  statements  consistent 
with  this  Commission's  FERC  Form  No. 
1  and  Uniform  System  of  Accounts. 

Baltimore  Gas  &  Electric,  Consumers 
Power,  EEI,  Pennsylvania  P&L,  Gulf 
States,  Texas-New  Mexico  and  UtiliCorp 
object  to  the  submission  of  the  proposed 
projected  cash  flow  statement  in  Exhibit 
E.  These  commenters  assert  that  these 
forecasts  are  unreliable  and  that  the 
filing  of  such  information  would  expose 
utilities  to  potential  liability.  Th»'y  also 
note  that  the  SEC  allows  but  dues  not 
require  the  filing  of  projected  financial 
statements.  Pennsylvania  P&L  suggests 
that  we  change  proposed  Exhibit  E  by 
adding  a  line  entitled  either  "Interest 
Coverage"  or  "Times  Interest  Earned"  to 
provide  a  location  for  the  coverage  ratio. 

We  agree  with  these  comments.  We 
will  delete  the  requirement  for  the 
projected  cash  flow  statement.  We  will 
aLso  revi.se  Exhibit  E,  Statement  of  Cash 
Flows  and  Interest  Coverage,  to  require 
the  submission  of  a  Statement  of  Cash 
Flows  in  the  form  prescribed  in  the 
FERC  Form  No.  1,  followed  by  the 
interest  coverage  calculation  as 
proposed  in  the  NOPR.  Adoption  of  the 


'"See  Electronic  Fliir.g  of  FERC  Form  No.  1  and 
Delegation  to  Chief  Accountant:  Notice  of  Intent  to 
/Vt  and  Respnn<!e  loCnmmpnis.  59  FR  16R7.  It^Rq 
(Ian.  12,  1994). 
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FERC  Form  No.  1  formal  will  relieve 
utilities  of  the  necessity  of  compiling 
data  in  a  format  that  has  limited 
applicability.  Further,  utilities  may  be 
able  to  use  the  Statement  as  included  in 
the  FERC  Form  No.  1.  depending  upon 
the  timing  of  the  filings,  thus  further 
reducing  the  burden  of  compliance. 

The  final  rule  clarifies  the  interest 
coverage  calculation  worksheet  required 
in  Exhibit  E  by  adding  a  line  entitled 
"Interest  Coverage"  as  suggested  and  a 
"division"  sign  at  the  end  of  the  line 
entitled  "Total  Interest  Expense"  and  an 
"equals"  sign  at  the  end  of  the  line 
entitled  "Income  Before  Interest  and 
Income  Taxes." 

c.  Sections  34.4  (g)  and  (h).  Exhibits 
G  and  H.    The  NOFR  proposed  to 
delete  paragraphs  (g)  and  (h).  The 
Commission  noted  that  the  information 
currently  required  by  §  34.4(g)  is 
directed  toward  competitively-bid 
securities  placements,  which  the 
Commission  intends  that  its  regulations 
should  no  longer  require.  The  pre- 
issuance  filing  contemplated  by 
§  34.4(h)  will  no  longer  be  necessary, 
since  the  Commission  intends  to 
authorize  applicants  to  issue  securities 
under  conditions  specified  under 
proposed  §  34.2.  The  Commission 
pointed  out  that  it  will,  therefore,  only 
be  necessary  that  applicants  provide  the 
Commission  with  a  report  of  their 
securities  issuances  after  the  fact  under 
the  provisions  of  existing  §  131.43  and 
revised  §131.50. 

No  one  commented  on  the  proposed 
changes  to  Exhibits  G  and  H;  we  will 
adopt  those  changes  as  proposed. 

6.  §34.10— Reports 

In  the  NOPR,  the  Commission 
proposed  to  revise  its  rules  to  require 
applicants  to  file  reports  under  §  131.43 
and  §  131  50  no  later  than  30  days  after 
the  sale  or  placement  of  long-term  debt 
or  equity  securities  or  the  entry  into 
guarantees  or  assumptions  of  liabilities. 
The  Commission  has  received  no 
comments  regarding  this  proposal  and 
will  adopt  it  unchanged. 

7.  §  34.11 — Unopposed  Applications  to 
Issue  Securities  and/or  Assume 
Liabilities 

In  the  NOPR,  the  Commission 
proposed  to  revise  part  34  by  adding  a 
new  §  34.11  to  provide  for  authorization 
of  unopposed  applications  for 
authorization  of  the  issuance  of 
securities  or  assumption  of  liabilities 
upon  the  terms  and  conditions  and  for 
the  purposes  set  forth  in  the  application 
unless,  within  90  days  after  the  date  of 
the  application,  the  Commission  issues 
an  order  delaying  the  effectiveness  of 
the  transaction,  setting  the  matter  for 


hearing  or  taking  other  action.  The 
NOPR  proposed  the  rule  in  order  to 
eliminate  needless  regulation  and  aid 
the  processing  of  unopposed 
applications,  while  preserving  the  right 
of  interested  parties  to  oppose  the 
applications. 

Baltimore  Gas  &  Electric,  Consumers 
Power,  Detroit  Edison,  EEI,  Gulf  States 
and  Utilicorp  commented  on  the 
proposed  90-day  period  for  automatic 
approval  of  security  issuances  [i.e., 
without  Commission  action).  Several 
commenters"  suggested  different 
periods — 30,  45  or  60  days  after  the  date 
of  the  application,  or  15  days  after 
publication  of  the  notice.  Utilicorp 
noted  that  the  proposal  more  than 
doubled  the  time  presently  taken  to 
process  most  applications.  Utilicorp 
also  noted  that,  if  the  Commission 
adopts  an  automatic  mechanism  for  the 
processing  of  these  applications, 
utilities  will  have  to  obtain  written 
assurances  for  their  lenders  that  the 
Commission  has  a  "self  executing"  rule, 
provide  copies  of  the  rule  to  the  lenders 
and  then  provide  a  "date  stamped"  copy 
of  the  filing  made  with  the  Commission. 
The  utilities  would  then  have  to  prove 
that  no  one  had  protested  their 
applications  and  that  the  Commission 
did  not  issue  an  order  within  the  90-day 
period  that  would  preclude  the 
automatic  issuance. 

Utilicorp's  comments  concerning  an 
automatic  approval  mechanism  are  well 
taken.  Utilities  and  their  lenders  rely  on 
the  certainty  that  a  Commission  order 
confers.  The  proposed  automatic 
approval  would  introduce  an  element  of 
uncertainty  into  the  approval  process 
and  place  a  greater  burden  upon  utilities 
to  provide  adequate  assurances  to  their 
lenders.  At  this  juncture,  we  believe  the 
uncertainty  and  the  concomitant  burden 
upon  lenders  and  utilities  outweigh  the 
time  and  resources  that  the  Commission 
would  save  in  preparing  and  issuing 
orders.  Accordingly,  we  will  not  adopt 
the  proposed  automatic  approval 
mechanism. 

8.  Part  131— Forms 

Section  131.50.  The  NOPR  proposed 
to  rename  §  131.50  to  read  "Report  of 
proposals  received."  The  NOPR  also 
proposed  to  delete  the  current  language 
of  §  131.50  and  to  revise  the  language  of 
§  131.50  to  read  as  follows: 

Section  131.50  Report  of  Proposals 
Received.  No  later  than  30  days  after  the 
sale  or  placement  of  long-term  debt  or 
equity  securities  or  the  entry  into 
guarantees  or  assumptions  of  liabilities 
(collectively  referred  to  as  "placement") 


' '  The  commenters  are  Baltimore  Gas  &  Electric. 
Consumers  Power.  Detroit  Edison.  EEI,  Gulf  States. 


pursuant  to  authority  granted  under  part 
34,  the  applicant  shall  file  a  summary  of 
each  proposal  received  for  the 
placement.  Each  proposal  accepted  shall 
be  indicated.  The  information  to  be  filed 
shall  include: 

(a)  Par  or  stated  value  of  securities; 

(b)  Number  of  units  (shares  of  stock, 
number  of  bonds)  issued; 

(c)  Total  dollar  value  of  the  issue; 

(d)  Life  of  the  securities,  including 
maximum  life  and  average  life  of 
sinking  fund  issues; 

(e)  Dividend  or  interest  rate; 

(f)  Call  provisions; 

(g)  Sinking  fund  provisions; 
(h)  Offering  price; 

(i)  Discount  or  premium; 

(j)  Commission  or  underwriter's 
spread; 

(k)  Net  proceeds  to  company  for  each 
unit  of  security  and  for  the  total  issue; 

(1)  Net  cost  to  the  company  for 
securities  with  a  stated  interest  or 
dividend  rate. 

The  revision  of  this  regulation 
represents  a  reclassification  of 
information  previously  reported  as 
Exhibit  H  under  §  34.4.  The  NOPR  noted 
that  this  information  is  necessary  to 
analyze  compliance  with  the 
Commission's  regulations  and  orders 
authorizing  placement.  No  one 
commented  on  this  proposed  revision, 
and  we  will  adopt  it. 

C.  Part  35— Filing  of  Rate  Schedules 

1.  Sections  35.13(a)(2)(i)  (A)  and  (B)— 
Rate  Increases  of  Less  Than  $200,000, 
Regardless  of  Customer  Consent,  and 
Rate  Increases  Below  $1,000,000,  with 
Customer  Consent 

The  Proposed  Rule.  The  NOPR 
proposed  revising  the  abbreviated  filing 
requirements  of  §§  35.13(a)(2)(i)(A)  and 
(B),  involving  certain  rate  increases  of 
less  than  $200,000.  regardless  of 
customer  consent,  and  rate  increases 
below  $1,000,000.  with  customer 
consent.  The  revised  sections  would 
require  public  utilities  filing  relatively 
small  rate  increases  for  requirements 
services  to  submit  more  information 
than  the  regulations  currently  require. 
This  new  information  would  include, 
inter  alia,  a  cost  of  service  analysis  for 
an  historical  test  year,  a  complete 
derivation  of  all  allocation  factors  and 
special  assignments,  and  a  complete 
calculation  of  revenues  for  the  test 
period  and  for  the  first  twelve  months 
after  the  proposed  effective  date.  The 
Commission's  preliminary  view  was 
that  the  proposed  filing  requirements 
would  allow  the  Commission  to  process 
these  appHcations  more  efficiently  and 
would  eliminate  unnecessarily 
protracted  proceedings  (including,  e.g.. 
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ex  (iiisive  disi:overy  in  proceedings  set 
foi    rial-tvpe  hearing)  that  are 
attributable  solely  to  the  fact  that  the 
ex  sting  filing  requirements  for  these 
ap  tjiications  requite  insufficient  data 
frciji  which  to  determine  whether  the 
proposed  rates  are  cost-<ii.-.tifind. 

"ne  NOPR  also  proposed  to  afford 
filiij^  utilities  an  opportunity  to  file 
ad  l^tional  cost  data  and  supporting 
testimony  in  the  event  that  the 
Commission  suspends  the  proposed  rate 
in(  rease  and  orders  a  hearing. 

The  NOPR  retained  the  e.xisiing 
abt)ri;viated  filing  requirements  for 
sh(j)rt-term  and  non-firm  coordination 
sal^  rates  in  §35.13(a)(2)(ii). 

The  NOPR  also  proposed  to  revise 
§35.13(h)(24)  to  require  that  companies 
sulpmit  Statement  AX  (other  recent  and 
pending  rate  changes)  only  if  the 
proposed  rate  design  tracks  retail  rates. 
This  proposed  change  was  intended  to 
.streamline  the  public  utility's  rate 
presRnfation  and  expedite  Commission 
review  by  eliminating  submission  of 
information  not  generally  needed  for 
Commission  review. 

Comments:  Several  commenters  '^ 
express  concern  that  the  proposed 
regulations  will  increase  the  time  and 
co.sts  associated  with  preparing  rate 
filings,  and  thereby  discourage  utilities 
from  entering  into  small  transactions  for 
the  sale  or  transmission  of  power,  which 
will  in  turn  result  in  a  le.ss  competitive 
bulk  power  market. 

Many  commenters  also  express 
concerns  or  uncertainty  about  the 
number  and  variety  of  filings  subje<:t  to 
the  proposed  regulations."  The 
commenters  recommend  that  the 
Commission  narrowly  define  the  class 
of  rate  filings  subjects  to  the  proposed 
rule  to  include  only  those  filings  for 
which  the  Commission  must  have 
additional  information  to  properly  and 
expeditiously  perform  its  duties  under 
theFPA.'" 

Other  commenters  express  the  view 
that  the  new  filing  requirements  are 
vague."  EEI  recommends  that  the 


'-.\rizona  Public  Service.  .\tl,intic  EloclriL. 
lijitlmore  Gas  &  Electric.  Delmar\a.  LILCO.  NtP. 
I'entiSylvania  PSL.  Southern  Companies. 

''  i.'.g..  Delman'a.  Detroit  Edison.  NEP. 

'*  >«me  commenters  infer  that  a  large  number  and 
varit  !y  of  filings  would  be  subject  to  the  new  rules. 
LEI  iissorts  that  the  changed  regul<ilions  would 
grca'  ly  increase  the  reguldtory  biirde.T  of  all 
appi  ifianls.  while  saving  time  and  effort  in  only  a 
sm:ill«umbcr  of  cases.  Some  commenters  conclude 
tliat  Ite  Commission  proposed  to  modify  the 
abbr  'Vialnd  filing  requirements  tor  CfKirdination 
iiies  Commenters  sue  h  as  NEP  and  Southern 
(.ommnies  focus  on  the  increased  filing 
nxju  nements  for  .small  rat?  increases. 

"l!t'I  and  several  other  commenters  infer  that  the 
Com  iii.ssian  is  now  requiring  comyranies  to  submit 
i^tatf  iticnts  A.\  through  DM.  Detroit  Edi.son  argues 
t.'i.it  t  would  be  burdonsomo  ?nd  cxponsive  to 


JMI 


rt'giilations  state  with  greater  specificity 
tht-  information  that  public  utilities 
iiui'^t  file. 

With  respect  to  filings  based  on  retail 
rale  decisions.  NYSEG  asserts  that  it  is 
uncit-nr  what  calculations  would  have  to 
be  provided  to  show  how  all  retail  rate 
treatments  are  factored  into  the  cost  of 
service.  If  the  Commission  changes  the 
abbreviated  filing  requirements,  NYSEG 
requests  that  the  Commission  clarify  its 
specific  requirements  regarding 
iniorination  to  be  provided  for  filings 
ba.sed  on  retail  rates. 

The  Commission 's  Response:  We 
agree  with  the  commenters  that  the 
Commission  should  attempt  to 
minimize  regulatory  burdens  and 
improve  the  flexibility  accorded  public 
utilities  covered  by  its  rules.  However. 
coiitrar\'  to  the  statements  of  many 
co.'iimenters,  the  proposed  regulations 
do  not  change  the  abbreviated  filing 
requirements  for  most  propo.sed  rate 
increases.  Neither  do  the  proposed 
regulations  require  companies  to  file 
comprehensive  co.st  of  service 
statements  (Statements  AA-BM). 
Rather,  the  proposed  regulations  require 
only  that  a  company  that  files  a  small 
rate  increase  for  non-coordination 
ser\ices  support  the  calculations  it 
makes,  explain  why  it  makes  those 
calculations,  and  show  the  revenue 
impact  of  the  proposed  rates  on  its 
customers. 

Based  on  concerns  expressed, 
however,  we  will  make  several  changes 
to  the  proposed  regulations  to  more 
clearly  define  the  class  of  filings  subject 
to  the  rule  and  the  information  that 
mu.st  be  submitted  in  order  for  the 
Commission  to  perform  its  preliminary 
aitaiy.ses  of  small,  non-coordination 
filings.  Finally,  the  Commission 
reiterates  that  any  company  may  request 
waiver  of  the  filing  requirements  for 
good  cause. 

Filings  Covered  by  the  Rule-  Many  of 
the  commenters  express  uncertainty 
concerning  the  types  of  rate  increase 
filings  that  a\e  affected  by  the  propo.sed 
regulations. 

We  agree  with  the  commenters  that 
the  Commission  should  more  clearly 
define  the  class  of  filings  subject  to  the 
new  pjle.  The  Commission's  intent  is  to 
create  a  new.  abbreviated  filing  option 
for  small  increases  in  rates  for  non- 
coordination,  firm  power  and 
transmission  services,  particularly  small 
requirements  rate  increase  filings  that 
are  ba.sed  on  a  fully  distributed  cost  of 
service  analysis  (sometimes  known  as  a 


'net  plant"  cost  of  ser\icc-).  " The 
Commission  will  revise  the  regulations 
to  identify  the  class  of  filings  covered  by 
new  §  35.13(a)(2)(i)  as  power  or 
transmission  services  that  are:  (1)  not 
covered  by  the  filing  requirements  of 
4i  35.13{a)('2)(ii);  and  (2)  for  wl,ich  the 
rale  increase  being  sought  is  less  than 
$200,000  (without  cu.'-toiner  consent)  or 
less  than  $1  million  (with  customer 
conseni). 

We  will  also  change  our  n-giilalions  to 
pemiit  utilities  to  file  under 
§  35.13(a)(2){ii)  rate  increases,  without 
regard  to  the  size  of  the  proposed 
increase,  for  firm  coordination  and 
interchange  services. 

Fi7/ng  Requirements:  EEI  maintaitis 
that  if  the  Commission  decides  to  adopt 
new  filing  requirements  for  small  rate 
increases,  then  greater  clarity  and 
specificity  in  the  filing  requirements  is 
needed  to  avoid  confusion  and  errors  in 
responding  to  the  changes.  We  agree. 
However,  we  disagree  with  EEI  that  the 
Commission  should  or  must  explain,  at 
the  level  of  detail  used  in  the  current 
§  35.13(h),  what  is  expected.  Such 
specificity  would  unduly  increase  the 
regulatory  burden  on  most  utilities  that 
file  under  this  subparagraph.  To  meet 
EEI's  concerns  and  those  of  other 
commenters,  we  will  make  the 
following  changes. 

First,  tne  final  rule  provides  that  filing 
utilities  should  submit  cost  of  service, 
allocation,  revenue,  fuel  clause  and  rate 
design  data  that  are  "consistent  with  the 
requirements"  of  other  paragraphs  of 
part  35  that  require  similar  infonnation. 
The  final  rule  also  requires  filing 
utilities  to  explain  in  narrative  form 
how  and  why  various  calculations  are 
made  to  develop  the  proposed  rates.'' 

Second,  the  NOPR  proposed  to  make 
§  33.l3(a)(2)(i)  mandatory  rather  than 
optional,  thereby  precluding  utilities 
from  electing  to  file  comprehensive 
Period  I  statements,  as  allowed  under 
5»  35.13(a)(1).  The  revised  regulation 
makes  clear  that  the  filing  utility  may 
elect  to  file  under  either  paragraph. 

Third,  the  revised  regulation  ci.irifies 
the  two-stage  filing  proce.ss  proposed  in 
the  NOPR.  A  utility  that  elects  to  file 


calr-.ilatp  thirtpun-month  average  plant  balances, 
and  Southern  Companies  interprets  the  propos(«d 
regulations  to  require  the  use  of  end-of-ycar 
h^lani.Bs  iaslcad  of  thirteen-month  avera>;(>s 


"In  mn<i  but  not  all  cases,  rates  developed  under 
<i  net  piani  approach  arpcustom.er-s!)etiric.  in  that 
costs  are  first  allocated  to  each  wholesale  customer 
group  ba.sed  on  the  demand  and  energy  lo-uls  it 
imposes  on  the  company,  after  which  customer 
group  •ipecilit  rates  are  developed  based  on  the 
customer  group's  projected  billing  determinants 
Sre  generally  Southern  Company  Sen-ices.  I.-!C..  Cil 
KLRC  ^  61,339  at  62.337-38  (1992).  mh  g  iicnipj.  b.l 
KERC  161  217  (1993).  :ipppal  f  rndinfl.  f<0.  •Jt-llO'i 
(DC  Cir.filedFeb.il.  1993). 

''.Marrative  statements  should  adilre.ss  the  rale 
design  and  allocation  factors  employed  in  ihe  filing, 
explain  all  pro /f/mio  adjustments  to  te.st  pericnl 
data,  and  descritw  Sfwcific  costs  or  r.qlo  cnmpu.neiiis 
that  are  drawn  frt);n  retail  rate  ilei;i.-,ion.H 
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under  revised  §35.13(a)(2)(i)  need  not 
submit  a  comprehensive  filing  when  it 
makes  its  initial  submittal,  but  it  must 
support  all  calculations  that  arejtiot 
derived  directly  from  Form  1,  and 
explain  how  it  has  functionalized, 
classified  and  allocated  its  costs.  Should 
the  Commission  set  the  proposed 
increase  for  hearing,  the  filing  utility 
will  be  afforded  a  reasonable 
opportunity  to  file  testimony  and 
exhibits  to  fully  support  the 
reasonableness  of  its  proposed  rates. 
This  approach  minimizes  regulatory 
burdens  while  allowing  the  applicant  to 
balance  the  expense  of  preparing  a 
comprehensive  filing  versus  the  risk  of 
not  initially  sustaining  its  burden  of 
proof  with  an  abbreviated  filing. 

Fourth,  the  NOPR  used  the  terms 
"historical  test  year"  and  "test  period  ' 
interchangeably  and  without  reference 
to  the  definition  of  Period  I  applicable 
to  other  paragraphs  of  §  35.13.  The 
revised  regulation  adds  a  definition  for 
"Test  Period,"  deletes  references  to  the 
"historical  test  year"  and  provides  that 
utilities  that  file  under  this 
subparagraph  must  use  as  the  test 
period  the  most  recent  calendar  year  for 
which  actual  data  are  available.  Utilities 
that  elect  to  use  a  non-calendar  year  test 
period  must  file  rate  increases  under 
§  35.13(d). 

The  Commission  notes  that  proposed 
§35.13(a)(2)(i)  inadvertently  eliminated 
the  requirement  that  utilities  submit  rate 
design  information  and  the  general 
information  now  required  for  ail 
abbreviated  rate  change  filings.  The 
final  rule  requires  submission  of  the 
general  information  specified  in 
paragraphs  (b),  (c)(2)  and  (c)(3)  of 
§  35.13  and  in  §  35.12(b)(2),  while  the 
information  required  by  §  35.13(c)(1), 
§  35.12(b)(5)  and  §35.13(h)(37)  is 
elicited  as  part  of  the  revenue  data, 
allocation  data  and  rate  design 
information  requirements. 

The  final  rule  also  requires  that  filings 
under  §§  35.13(a)(2)  (i)  and  (ii)  comply 
with  Commission  precedent  and  policy. 

2.  Other  Changes  to  §  35.13 

The  Commission  will  eliminate 
§35.13(a)(2)(ii)(B)  of  the  proposed 
regulations  '*  and  make  corresponding 
editorial  changes  to  §  35.13(a)(2)(iii)(A). 
Section  35.13(a)(2)(ii)(B)  cross- 
references  rate  decrease  filings  made 
under  §  35.27  pursuant  to  the  1987 
reduction  in  federal  corporate  income 
tax  rates  under  the  Tax  Reform  Act  of 
1986.  However,  §  35.27  was  eliminated 


in  a  previous  rulemaking.^^  Therefore, 
this  section  is  now  superfluous. 

A  cross-reference  to  §  35.13(a)(2)(ii) 
has  been  added  to  §  35.13(d)(1), 
mirroring  the  existing  reference  to 
subparagraph  (a)(2)(i).  In  addition, 
existing  paragraph  (d)(1),  as  printed  in 
the  1994  Code  of  Federal  Regulations, 
omits  the  word  "this"  prior  to  "section" 
as  shown  by  brackets  in  the  text  below: 

(d)  Cost  of  service  information — (1) 
Filing  of  Period  I  data.  Any  utility  that 
is  required  under  Section  (a)(1)  of  |     ] 
section  to  submit  cost  of  service 
information  *   *   *  The  final  rule 
corrects  these  omissions. 

D.  Part  41 — Accounts,  Records  and 
Memoranda:  Sections  41.3  and  41.7 

In  the  NOPR  the  Commission 
proposed  to  change  its  regulations  to 
provide  that  if  a  utility  consents  to  a 
matter's  being  handled  under  the 
shortened  procedure  under  §  41.3,  that 
utility  has  waived  any  right  to 
subsequently  request  a  hearing  under 
§41.7  and  may  not  later  request  such  a 
hearing.  The  Commission  also  re-stated 
its  policy  that  it  will  not  assign 
proceedings  for  hearings  when  there  are 
no  material  facts  in  dispute. 

Bahimore  Gas  &  Electric,  Duke  Power, 
EEI  and  Southern  Companies 
commented  on  this  proposed  change. 
Baltimore  Gas  &  Electric  recognizes  that 
the  proposed  change  would  eliminate 
redundancy  in  the  Commission's 
regulations  and  supports  the  proposed 
change.  Duke  Power  and  EEI  argue  that, 
rather  than  streamlining  the 
Commission's  procedures,  the  proposed 
change  will  encourage  utilities  to 
contest  more  issues  under  §  41.7  in 
order  to  preserve  the  right  to  a  full 
hearing. 

We  disagree.  Persons  subject  to  the 
Commission's  accounting  requirements 
have  the  right  of  election  under  the 
Commission's  procedures  and,  under 
§  41.7,  have  a  right  to  seek  a  hearing  on 
any  issue  that  they  wish  to  contest.  The 
proposed  change  in  the  Commission's 
regulations  would  merely  prevent  such 
persons  from  changing  their  minds  in 
mid-proceeding  and  deciding  to  contest 
an  issue  that  they  had  previously 
recognized  involved  no  disputed  issue 
of  material  fact.  We  do  not  think  that 
requiring  persons  to  make  their  election 
of  procedure  at  the  outset  of  a 
proceeding  will  necessarily  lead  to  more 
hearings.  Rather,  it  will  more  likely 
reduce  the  number  of  hearings,  because 
public  utilities  will  no  longer  have  the 
election  to  bring  to  hearing  an  issue  that 


they  had  previously  considered  not  to 
be  worthy  of  a  hearing. 

Southern  Companies  challenges  the 
Commission's  reiteration  of  its  policy 
that  it  will  not  assign  proceedings  for 
hearings  where  no  material  facts  are  in 
dispute.  Southern  Companies  fears  that 
the  Commission  may  use  this  policy  to 
deprive  a  person  of  the  due  process 
right  to  a  hearing.  Southern  Companies' 
concern  is  misplaced.  The  proposed 
change  will  not  deprive  anyone  of  the 
right  to  a  trial-type  evidentiary  hearing 
when  such  a  hearing  is  warranted. 
However,  as  Southern  Companies 
recognizes,  a  trial-type  evidentiary 
hearing  is  not  necessary  if  no  material 
facts  are  in  dispute.^" 

E.  Proposed  Procedural  Modifications 
and  Revised  Definitions  Under  Part 
292— Regulations  Under  Sections  201 
and  210  of  the  Public  Utility  Regulatory' 
Policies  Act  of  1978  (PURPA)^'  With 
Regard  to  Small  Power  Production  and 
Cogeneration 

The  Commission  is  revising  and 
clarifying  its  procedural  and  technical 
rules  to  refiect  its  experience  with  the 
qualifying  facilities  (QF)  program.  By 
adopting  these  clarifying  changes,  the 
Commission  is  satisfying  its  continuing 
PURPA  obligation  to  review  its  policies 
and  rules  that  encourage  cogeneration 
and  small  power  production,  energy 
conservation,  efficient  use  of  facilities 
and  resources  by  electric  utilities  and 
equitable  rates  for  electric  consumers. 

1.  Administration  of  the  90-Day 
Certification  Period 

When  an  applicant  files  an 
application  for  Commission  certification 
of  qualifying  status  with  the  Secretary 
under  §  292.207  of  the  Commission's 
regulations,  §  292.207(b)(5)  provides 
that  within  90  days  of  the  filing  of  an 
application  the  Commission  will  i.ssue 
an  order  granting  or  denying  the 
application,  setting  the  matter  for 
hearing,  or  "tolling"  the  time  for 
issuance  of  an  order.  In  the  NOPR,  the 
Commission  noted  some  confusion  on 
the  part  of  many  applicants  as  to  when 
the  90-day  period  starts.  The 
Commission  proposed  to  codify  its 
practice  by  revising  §  292.207(b)(3)(ii)  to 
provide  that  the  90-day  period  for 
issuance  of  an  order  granting  or  denying 
an  application  for  Commission 
certification  of  the  qualifying  status  of  a 
facility  does  not  begin  until  an  applicant 
has  submitted  all  the  information 


<"  It  is  $  35. 1 3(a)(2)(iii)(B)  in  lh«  propo.st!d 
regnlations. 


<* Eliminating  Unnecessary  Regulation.  Order  No. 
541.  57  FR  21730  (May  22,  1992).  Dl  FERC  Stats. 
&  Regs.  130,943(1992). 


2oSee,  e.g..  General  Motors  Corp.  v.  FEHC,  656 
F.2d  791  (D.C.  Cir.  1981):  Citizens  for  Allegan 
Countv.  Inc.  v.  Federal  Power  Commission,  414 
F.2d  1125  (D.C  Cir.  1969). 

"  16  U.S.C  796(17)-(23).  824»-3. 


necessary  to  complete  the  application, 
along  with  the  appropriate  filing  fee. 

Comments:  Tenaska  contends  that  the 
proposed  clarification  perpetuates 
uncertainty,  since  there  is  no  provision 
to  notify  an  applicant  when  the  , 
Commission  considers  the  filing 
complete.  Electric  Generation 
Association  points  out  that,  without  an 
explicitly  announced  beginning  point 
for  each  application,  no  party  can  know 
when,  if  ever,  the  90-day  period  will 
expire.  It  suggests  that  setting  a  clear 
date  for  determining  when  the 
Commission  deems  an  application 
complete  would  be  consistent  with  the 
60-day  "deficiency"  notification  process 
for  electric  rate  filings  under  §  35.2(c)  of 
the  Commission's  regulations. 
Independent  Energy  Producers  suggests 
that  the  Commission  establish  a 
maximum  period  for  staff  to  send  to  an 
applicant  any  questions  regarding  the 
application.22 

SEKJ&E  suggests  that  the 
Commission's  Federal  Register  notice  of 
each  supplemental  filing  that  responds 
to  a  staff  inquiry  identify  the  project,  its 
location,  when  the  Commission  deems 
the  application  complete,  when  the 
Commission  will  issue  a  decision  or 
tolHng  order  on  the  application,  or 
when  the  Commission  will  deem  the 
application  granted  by  virtue  of  the 
passage  of  time.^^ 

Commission  Response:  While  the 
Commission  intends  to  process  a 
pending  application  for  Commission 
certification  of  qualifying  status  as 


'■^  Borne  commenters  advocate  an  initial  period 
ending  10  to  30  days  after  the  filing  of  the 
application,  after  which  the  application  would  be 
treated  as  complete  and  no  notiflcation  of  a 
deficiency  could  be  made.  Some  commenters 
further  suggest  that  the  number  of  deficiency 
inquiries  be  limited  to  two.  NEP  also  suggests  that 
a  copy  of  the  deficiency  letter  be  ser\'ed  on  the 
utilities  with  which  the  QF  is  e.xpected  to  deal. 

Aoierican  Cogen.  American  Forest  and  Paper. 
American  Iron  and  Steel.  Electric  Generation 
.Association.  Independent  Energy  Producers. 
SIXiJcE.  Tenaska.  and  Texaco  express  concern  that 
repeated  requests  for  additional  information  by  the 
Commission's  staff  have  the  effect  of  extending  the 
process  indefinitely.  These  commenters  suggest  that 
the  Commission  treat  an  application  for 
Commission  certification  as  automatically  complete 
whei  a  completed  Form  556  has  been  filed  and/or 
the  a^>plication  is  otherwise  literally  responsive  to 
the  dommission's  regulations. 

^'Atlantic  Electric  and  EEI  want  the  Commission 
to  issue  notices  of  all  responses  to  deficiency 
inquiries.  Electric  Generation  Association  aUo 
proposes  that  the  Commission  delete  the  reference 
to  thfe  Commission's  lolling  the  time  for  issuance  of 
an  onjcr.  Electric  Generation  Association  contends 
that  tolling  has  caused  unnecessary  delay  in  the 
processing  of  applications  and  that  the  onlv  basis 
for  tolling  the  operation  of  the  90-day  period  should 
be  ati  incomplete  application.  As  noted  above,  in 
this  tiepard.  proposed  §292.207(b)(3)(i)  merely 
corre^iponds  to  the  Commission's  existing  90-ddV 
actioii  regulation  at  §  292.207(b)(5).  Electric 
Generation  Association's  tolling  policy  proposal  i* 
outsi  ir  the  .scope  of  the  instant  proceeding. 


rapidly  as  possible,  the  Commission 
will  not  further  restrict  its  ability  to 
evaluate  such  applications  by  providing 
a  maximum  period  for  considering  the 
sufficiency  of  the  application." 
Likewise,  the  Commission  will  not 
adopt  the  practice  of  formally  notifying 
an  applicant  with  respect  to  deficiencies 
by  a  date  certain;  ^s  nor  will  the 
Commission  indicate  by  notice  in  the 
Federal  Register  when  a  filing  is 
complete.26 

However,  the  Commission  will  amend 
its  regulations  to  provide  that  the 
Commission  will  act  within  90  days  of 
the  filing  of  the  application,  or.  if  the 
application  is  supplemented  or 
amended,  within  90  days  of  the  filing  of 
the  supplement  or  amendment. 
Commission  action  may  include  finding 
the  application  deficient,  granting  or 
denying  the  application,  or  tolling  the 
time  for  action. 

2.  Improvements  to  the  Self- 
Certification  Process 

In  the  NOPR.  the  Commission 
proposed  to  amend  §  292.207(a)(1)  to 
require  that  notices  of  self-certification 
be  in  the  form  of  an  affidavit  signed  by 
the  facility's  owner,  operator  or 
authorized  representative.  The 
Commission's  intention  was  to  provide 
interested  financing  institutions,  electric 
utilities  and  state  regulatory  authorities 
with  greater  assurance  that  a  self- 
certified  cogeneration  or  small  power 
production  facility  conforms  to  the 
Commission's  ownership  and  technical 
criteria.  The  NOPR  also  proposed  that  a 
self-certifying  facility  provide  a  copy  of 
its  notice  of  self-certification  to  the 


JMI 


^■•This  is  also  consistent  with  the  Commission's 
policy  applicable  to  electric  rate  filings  of  not 
providing  a  maximum  period  (within  the  60-day 
statutory  review  period)  for  considering  the 
sufficiency  of  the  application.  Regarding  the  60-dav 
statutory  review  period,  see  Duke  Power  Company, 
57  FERC  161.215  at  61.713  (1991):  see  also 
Southern  Company  Services.  Inc..  60  FERC  1 61.297 
at  61.065-66  &  n.l2  (1992).  off d  sub  nom.  Alabama 
Power  Company  v  FERC.  22  F.3d  270  (1 1th  Cir. 
1994)  (any  amendment  or  supplemental  filing 
establishes  a  new  filing  date  for  the  filing  in 
question). 

The  steps  the  Commission  has  taken  elsewhere  in 
this  proceeding  to  improve  the  QF  application 
process,  through  clarifications  and  the 
establishment  of  step-by -step  procedures  to  follow 
in  Form  556.  should  result  in  more  complete 
applications  being  filed  in  the  first  place.  However, 
in  the  end.  the  speed  with  which  the  Commission 
processes  an  application  depends,  in  addition  to 
staff  availability,  primarily  on  thequality  of  the 
submilial.  its  complexity,  its  novelty,  whether  it  is 
opposed,  and  the  response  time  of  the  applicant  to 
any  information  inquiries. 

-^In  uncontested  proceedings,  staff  informally 
requests  additional  information  by  telephone  in 
order  to  speed  the  processing  ol  an  application.  In 
contested  applications,  staff  must  resort  to  formal 
deficiency  letters  to  obtain  additional  information. 

•"•The  Commission  will  continue  to  notice 
responses  to  deficiencies  in  the  Federal  Register. 


Utility  with  which  the  cogenerator  or 
small  power  producer  intends  to  deal. 
These  proposed  revisions  were  .ntended 
to  reduce  reliance  on  the  alternative 
process  through  which  the  cogenerator 
or  small  power  producer  submits  an 
application  for  Commission  certification 
accompanied  by  a  filing  fee. 

Comments:  Southern  Companies 
maintains  that,  in  order  for  lenders  and 
investors  to  derive  comfort  from  the 
affidavit  requirement,  the  Commission 
must  ensure  that  a  notice  of  self- 
certification  with  an  affidavit  is  accurate 
and  reliable."  SDG&E  suggests  that  the 
reason  that  more  facilities  have  not 
taken  advantage  of  the  self-certification 
process  is  that  the  process  is 
inadequate.28  SDG&E  does  not  think 
that  an  affidavit  is  sufficient  to  provide 
the  requisite  level  of  comfort  to  lenders 
and  to  utilities  with  which  the  self- 
certif>'ing  facilities  intend  to  interact. ^^ 
SDG&E  points  out  that  even  under  the 
proposed  self-certification  procedure, 
there  is  no  substantive  information 
requirement,  no  guarantee  that 
submittals  will  contain  the  minimum 
information  required,  and  no 
expectation  that  any  party  or  the 
Commission  will  ensure  that  a  self- 
certified  facility  meets  the  QF  criteria. ^o 


''Among  other  comments.  SDG4E  asserts  that  it 
is  reasonable,  in  the  absence  of  Commission  review, 
to  require  greater  specificity  as  to  what  the  affidavit 
and  notice  of  self-certification  should  pertain  to. 
SDG&E  also  suggests  that  an  affidavit  requirement 
implies  that  a  prior  self-certification  submitted 
without  an  affidavit  is  of  dubious  legal  value. 
Electric  Generation  Association  maintains  that  there 
is  no  reason  to  require  an  affidavit,  since  even  a 
Commission  determination  on  qualifying  status  is 
considered  void  if  it  is  based  on  erroneous  facts. 
Electric  Generation  .Association  further  contends 
that  the  current  regulations  do  not  suggest  that  a 
notice  of  self-certification  signed  by  an  officer  or 
partner  of  the  developer  is  less  trustworthy  or  less 
legally  binding  than  a  Commission  certification  of 
qualifying  status.  NEP  observes  that  an  affidavit 
will  underscore  the  importance  to  the  ouT.»r  or 
operator  of  accurately  describing  its  far:!i  v.  The 
CPUC  suggests  that,  in  fairness  to  all  iniKrested 
parties,  including  the  signatory  to  the  affidavit,  the 
Commission  should  set  forth  more  clearly  the 
contents  of  the  notice  of  self-cenification. 

'•Ridge wood  observes  that  it  is  disputes  about 
the  interpretation  of  the  Commission's  regulations 
by  lenders,  state  commissions  and  utilities  that 
have  prevented  greater  reliance  on  the  existing  self- 
certification  process. 

-■•Florida  P&L  obser\es  that  a  utility,  before 
seriously  undertaking  any  negotiations  for 
integrating  a  QF  into  the  utility's  system,  needs 
something  more  concrete  than  a  notice  of  self- 
certification  with  an  affidavit.  Niagara  Mohawk 
proposes  that  a  notice  of  self-certification  describe 
how  a  facility  meets  the  QF  criteria. 

"'.Southern  California  Edison  notes  that  the 
affidavit  does  not  provide  ongoing  assurance  that  a 
facility  will  continue  to  meet  the  QF  criteria.  In  this 
regard.  Florida  P*L  suggests  that  the  CGmmi>ision 
adopt  a  staniiardized  annual  or  biennial  affidavit 
reporting  requirement.  Niagara  Mohawk  also 
proposes  that  the  Commission  allow  a  utility  to 
(lerindically  inspect  tht-  QFs  operations.  These 

Continu«t 
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Similarly.  Curran.  Corbett  &  Stiles 
submits  that,  since  the  proposed  self- 
certiHcation  process  will  continue  to 
involve  nothing  more  than  file-stamping 
a  submittal,  lenders,  government 
agencies  and  utilities  will  continue  to 
demand  proof  of  qualifying  status  for 
loan  approvals  and  other  crucial 
transactions,  and  cogenerators  and  small 
power  producers  will  continue  to  apply 
for  Commission  certification.*' 

SDG&E  suggests  that  the  self- 
certification  process  would  be  more 
meaningful  if  it  were  more  like  the  full 
Commission  certification  process. 
SDG&E  urges  the  Commission  to  require 
that  a  notice  of  self-certification 
incorporate  the  Form  556  information  as 
the  Commission  has  proposed  for 
applications  for  Commission 
certification. ^2  SDG&E  also  asks  the 
Commission  to  amend  §  292.207  to 
provide  that,  unless  a  person  files  an 
objection  with  the  Commission  within 
90  days,  the  utility  must  meet  its  QF 
obligations  under  §  292.303.33 

Arizona  Public  Service  and  SDG&E 
suggest  that  the  Commission  require 
self-certifying  cogenerators  and  small 
power  producers  to  provide  copies  of 
their  submittals  to  electric  utilities  (a) 
with  which  they  intend  to  interconnect 
for  the  purpose  of  transmitting  and 
selling  electric  power;  and  (b)  from 
which  they  intend  to  purchase 
supplementary,  standby,  backup  and 


monitoring  proposals  are  outside  the  scope  of  the 
instant  rulemaking  proceeding. 

^'  American  Forest  and  Paper  maintains  that  the 
affected  utility  also  will  likely  continue  to  want  a 
Commission  certification.  Tenaska  predicts  that 
lenders  will  not  rely  on  an  affidavit,  as  long  as  the 
alternative.  Commission  certification  process  is 
available.  AGA  and  Utilicorp  state  that  lenders  will 
not  assume  the  risk  to  finance  QF  projects  that  do 
not  undergo  a  full  Commission  certification 
process. 

J-Allanticfelectricand  EEI  also  favor  a 
requirem''ni  to  include  Form  556  information. 
SfXj&E  contends  that,  contrary  to  what  the 
Commission  had  anticipated  when  it  issued  its 
existing  QF  regulations,  there  has  not  always  been 
a  free  flow  of  information  between  utilities  and 
potential  QFs. 

SDG&E  also  maintains  that  a  utility  which  does 
not  believe  that  a  self-certified  facility  is  qualified 
does  not  have  to  purchase  the  electrical  output  from 
the  facility. 

"Curran,  Corbett  &  Stiles  asks  the  Commission 
to  stale  that  a  notice  of  self-certification  constitutes 
prima  facie  evidence  that  the  facility  is  a  QF. 
Curran.  Corbett  &  Stiles  also  suggests  that  the 
Commission  either  indicate  that  the  application 
conforms  to  the  requirements  of  §  292.203  or. 
within  a  certain  lime  period,  issue  a  specific  finding 
to  the  contrary.  American  Cogen  and  Electrical 
Generation  Association  suggest  that  the 
Commission  reinforce  the  self-certification  process 
by  stating  in  the  preamble  to  this  rule  and/or  in 
§  292.207  that  self-certification  has  the  equivalent 
legal  effect  of  a  Commission  certification. 
Independent  Energy  Producers  suggests  that  the 
Commission  delineate  what  situations  call  for 
Commission  certification,  in  order  to  convince 
lenders  to  relv  more  on  self-certification. 


maintenance  power. 3*  Arizona  Public 
Service  also  suggests  that  self-certifying 
cogeneration  and  small  power 
producers  specify  their  anticipated 
service  needs  so  that  utilities  may  better 
plan  and  prepare  their  local  and  system 
facilities,  and  obtain  any  necessary 
regulatory  approvals.35 

Commission  Response:  As  the 
commenters  observe,  some  lenders, 
regulators  and  utilities  appear  to  have 
been  unwilling  to  rely  on  the  self- 
certification  process  because  they  did 
not  think  that  the  process  provided 
them  with  sufficient  information  to 
independently  verify  the  qualifying 
status  of  the  subject  facility.  Many  of  the 
commenters  have  argued  that  simply 
adding  an  affidavit  to  the  notice  of  self- 
certification  would  not  instill  enough 
confidence  to  make  the  self-certification 
process  more  authoritative. 

The  Commission  continues  to  believe 
that  self-certification  should  be  retained 
as  an  option;  it  is  unnecessary  to 
conduct  a  full  review  of  each  facility, 
even  in  instances  where  outside  lenders 
and  investors  will  be  involved. 
However,  in  consideration  of  the 
various  comments,  and  in  recognition  of 
the  various  other  clarifications  being 
made  in  this  final  rule,  the  Commission 
will  not  adopt  the  proposed  affidavit 
requirement.  Instead,  the  Commission 
will  modify  the  self-certification  process 
to:  (a)  Incorporate  the  Form  556 
information  requirement  that  the 
Commission  is  also  adopting  for 
applications  for  Commission 
certification;  and  (b)  require  that 
cogenerators  and  small  power  producers 
provide  copies  of  the  notice  of  self- 
certification  to  each  affected  state 
commission  and  to  each  affected  electric 


"Florida  PftL  notes  that  the  Commission's 
current  regulations  at  §  292.207(c)(1)  require  that  a 
cogenerator  or  small  power  producer  that  chooses 
to  self-certify  must  provide  the  electric  utility 
purchaser  with  at  least  90  days'  advance  notice  of 
the  transaction. 

^''Detroit  Edison  suggests  that  a  notice  of  self- 
certification  include  a  notice,  suitable  for 
publication  in  the  Federal  Register,  that  sets  out  the 
pertinent  data  regarding  the  application.  Detroit 
Edison  submits  that  publication  of  such  a  notice 
would  allow  interested  parties  to  bring  enors  in  the 
application  to  the  Commission's  attention.  Detroit 
Edison  also  suggests  that  the  applicant  provide  the 
appropriate  state  commission  and  the  affected 
utility  with  a  copy  of  any  notice  of  self-certification, 
or  application  for  Commission  certification  or 
recertification  filed  with  the  Commission. 
Similarly,  Atlantic  Electric,  Arizona  Public  Service, 
EEI,  Florida  P4L,  LILCO,  NEP  and  SIXi&E  suggest 
that  either  the  Commission  or  the  applicant  apprise 
affected  parties  (including  the  regulatory 
commission  of  each  state  where  the  QF  and  the 
effected  utility  is  located)  of  any  QF  submittal  or 
any  Commission  deficiency  letter,  through  Federal 
Register  notice  and/or  by  sending  each  a  copy  of 
the  document. 


utility.36  The  self-certifying  cogenerator 
or  small  power  producer  must  also 
specify  the  utility  services  that  it 
intends  to  request  (see  item  3b  of  Form 
556). 

If  electric  utilities  do  not  agree  that  a 
notice  of  self-certification  is  valid,  they 
may  challenge  QF  status  by  filing  a 
petition  for  a  declaratory  order.  If 
lenders,  etc.  are  not  convinced,  they 
will  continue  to  require  that  the 
potential  QF  facility  obtain  Commission 
certification  of  QF  status  before 
financing  a  project. 

The  formal  completion  and 
submission  of  Form  556  to  demonstrate 
that  a  facility  conforms  with  the 
Commission's  QF  criteria  will  not 
constitute  a  substantive  burden  on  those 
selecting  the  self-certification  process.  A 
cogenerator  or  small  power  producer 
submitting  a  notice  of  self-certification 
under  the  current  regulations  already 
must  analyze  the  characteristics  of  its 
facility  to  determine  whether  it  meets 
the  Commission's  qualifying  criteria. 
The  completion  of  Form  556  will  assist 
both  novice  and  experienced 
cogenerators  and  small  power 
producers.  It  will  serve  as  a  step-by-step 
guide  to  determining  whether  a 
proposed  facility  qualifies  for 
certification.  Many  notices  of  self- 
certification  recently  filed  with  the 
Commission  have  incorporated  similar 
documentation. 

Through  the  use  of  Form  556.  the  self 
certification  process  will  be  similar  to 
the  Commission  certification  process, 
because  it  will  incorporate  sufficient 
substantive  information  to  allow  an 
affected  commission  or  electric  utility  to 
challenge  the  notice  of  self-certification 

The  self-certification  process  will 
largely  remain  a  simple,  quick  and 
economical  procedure.  There  will 
continue  to  be  no  Commission  review  or 
filing  fee,  and  the  process  should 
promote  discussions  between  self- 
certifying  cogenerators  or  small  power 
producers  and  the  affected  electric 
utifities  and  regulatory  commissions. 
These  discussions  should  provide  the 
parties  an  opportunity  to  timely  and 
informally  resolve  any  problems.  The 
final  rule  revises  proposed 
§292.207(a)(l)(ii)  accordingly 

3.  Revocation  of  Qualifying  Status 

Proposed  §  292.207(d)(1)  provided 
that  the  Commission  may  revoke  the 


^"Affected  state  commissions  are  the  regulatorv 
commissions  of  the  states  where  the  QF'  and  any 
affected  electric  utilities  are  located.  An  affected 
utility  is  an  electric  utility  to  which  the  QF  intends 
to  interconnect,  transmit  and  sell  electric  energy  oi 
from  which  the  QF  intends  to  purchase 
supplementary,  standby,  back-up  or  maintenance 
power. 
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qu  1  ifying  status  of  a  QF  that  it  has 
certified  under  §292.207.  if  the  facility 
fai  !  to  comply  with  any  of  the  facts  or 
ruf  lesentatioiis  that  it  presented  in  its 
app  icalion  for  Commission 
ceii|fication.37  The  NOPR  further 
pre  yided  that,  before  undertnking  any 
substantial  alteration  or  modification  of 
a  qLtalifying  facility  that  has  been 
certified  under  §  292.207.  a  imail  power 
prr  diicer  or  cogenerator  may  apply  to 
th(!  Commission  for  a  determination  that 
the  proposed  alteration  or  modification 
vvilllnot  result  in  a  revocation  of 
qu;li  Tying  status.  The  NOPR  provided 
tlial  the  small  power  producer  or 
co^  anerator  should  accompany  the 
apiilication  for  recertification  with 
suf  porting  materia!,  notice  and  a  filing 
fee 

f'l^/fimen/s;  American  Forest  and 
Pn[  er  maintains  that  revocation  of 
qut  Bfying  status  under  proposed 
S  2<l2.'207(d){l)  pertains  only  to  materia! 
faclfj  or  representations,  and  even  then, 
on!  y«  to  reliance  on  the  Commission's 
ordtir  on  qualifying  status.  It  notes  that 
tiie  Commission  has  held  on  a  number 
of  occasions  that  the  failure  of  a  facility 
to  operate  in  accordance  with  any  of  the 
factis  or  representations  presented  in  an 
apf^lication  for  Commission  certification 
doas  not  necessarily  affect  the 
continued  qualifying  status  of  the 
facility.  Rather,  the  feilure  affects  only 
the  legal  force  of  the  Commission's 
certification  order  that  relied  on  those 
facts  and  representations. 38 

EEI  reads  proposed  §  292.207(d)(1)  as 
allowing  any  person  to  request  that  the 
Commission  revoke  the  qualifying  status 
of  a  facility.  NEP  suggests  that  the 
owners  of  qualifying  facilities  should 
provide  filings  under  §  292.207(d)(2)  to 
the  utilities  with  which  they 
interconnect. 

Finally.  NYSEG  and  Niagara  Mohawk 
argue  that  the  Commission  should  make 
it  clear  that  a  utility  may  deem  a  facility 
to  be  ineligible  for'PURPA  benefits  even 
if  the  Commission  has  not  decertified 
the  facility.  They  reason  that,  if  a  notice 
of  self-certification  is  sufficient  to 
qualify  facilities  for  PURPA  benefits, 
and  Commission  certification  is  not 
neces.sary,  then  utilities  should  be  able 
to  declare  facilities  ineligible  for  PURPA 
benefits  without  any  action  on  the 
Commission's  part.  NYSEG  and  Niagara 


TThi:  Commission's  regulations  do  tmi  provide 
t!ir  ri-.i«:atiun  of  a  notice  of  self-cert  ifiijlion.  Other 
irntili  •»  (e.g.,  electric  utilitie.'!)  may:  (1)  Move  for 
ri'vi)(  ffion  of  a  Cnmmi.siion  certification  of  QF 
Ntdlu'  :or  (21  file  a  poiitiofi  ior  a  declaratory  order 
'h,it  a  *«lf-ccrtified  or  Commission  renifiod  facility 
ifoo>  i(>l  comply  with  all  .tpplicab'e  QF     - 
rfqi:i  <jnit>n:s.  See,  e.g..  UNK^AS  Cntp..  67  FERC 
•BOJ. 1^2  (1994). 

.S^'.  rg..  Sithp/independeMCP  Power  Partnnrs. 
I.l'..t}(  H:K(;?f.l.212aibl,786{IU'.)Jl. 


JMI 


Mohawk  also  suggest  that  the 
Commission  amend  §  292.207(d)(1)  to 
provide  that,  after  gathering  sufficient 
data  demonstrating  that  a  facility  is  not 
a  QF,  a  utility  may  file  an  affidavit  to 
that  effect  with  the  Coramission. 

Commission  Respont,s:  The 
Commission  agrees  vvi^h  American 
Fore.st  and  Paper's  a.^secsment  of  the 
consequences  of  a  facility's  failing  to 
operate  as  represented  in  the 
cogenerator's  or  small  power  producer's 
application  for  Commis.^.ion 
certification.  The  Commission  will 
amend  proposed  §  292.207(d)(1)  to  make 
it  clear  that  a  facility  may  continue  to 
be  qualified  despite  changed 
circumstances,  provided  that  the  facility 
continues  to  meet  the  qualifying 
criteria. 39 

TheCommission  will  not  require 
owners  of  facilities  to  provide  a  copy  of 
a  filing  made  under  §  292.207(d)(2) 
directly  to  each  utility  that  transacts 
business  with  the  facility  because  the 
Commission  will  publish  notice  of  such 
filings  in  the  Federal  Register.  The  final 
rule  clarifies  and  revises  §  292.207(d)(1) 
accordingly. 

Regarding  Niagara  Mohawk  and 
NYSEG's  argument  that  a  utility  mav 
deem  a  facility  to  be  ineligible  for 
PURPA  benefits,  we  note  that,  in 
Independent  Energy  Producers 
Associntion.  Inc.  v.  California  Public 
Utilities  Commission,  36  F.3d  848  (9th 
Cir  1994),  the  court  struck  down,  as 
preempted  by  federal  law,  a  CPUC 
program  that  allowed  electric  utilities  to 
suspend  payment  of  contractually- 
authorized  rates  in  favor  of  lower, 
alternative  rates  when  QFs  do  not  meet 
the  applicable  operating  and  efficiency 
.standards.  The  court  found  that  the 
Commission  has  e.xclusive  authority  to 
determine  whether  a  QF  is  in 
compliance  with  the  applicable 
operating  aiH  efficiency  standards.  Id. 
at  853-59.  The  court  added  that  it  is  the 
Commission's  responsibility  to  decertifj- 
QFs— not  the  state's  responsibility.  Id.  at 
855.  859.  While  the  Commission  may 
take  up  this  matter  in  the  future,  we  will 
not  delay  this  proceeding  in  order  to 
addre.ss  it  at  this  time. 

4.  Pre-Authorized  Recertification 

The  Commission  proposed  at 
{5  292.207(a)(2)  to  provide  for 
streamlined  Commission  recertification 
of  certain  minor  changes  to  those 
facilities  which  the  Commission  had 
already  accorded  qualifying  status 


'■'  i  niier  proposed  §  292.207!d)(l )  any  p«!rson 
With  si.irtdmg  to  do  so  may  request  the  ([Commission 
to  revdike  the  qifMifyIng  status  of  a  facililv.  See 
/.ii/i/ii/  Cnrbonic  Indiistrirs  Cmp.  v.  FEBC.  29  F.3<1 
f>N7  (D.C.  Cir.  1<)941  with  reg.ird  to  standing  to 
tonic- 1  rt  QFcPriificiilion. 


under  §  292.207(b).  The  NOPR  proposed 
that  a  cogenerator  or  small  power 
producer  would  simply  report  such  a 
change  in  the  form  of  a  letter  describing 
the  change  in  sufficient  detail  to  enable 
the  Commi.ssion  to  readily  determine 
tiiat  the  modification  falLs  within  the 
scope  of  a  list  of  pre-appro\f  d  minor 
changes.  A  report  of  a  pr«;-authorized 
change  would  not  require  a  filing  fee.*> 

Conimen/.s;  Detroit  Edison  requests 
that  the  pre-authorized  recertification 
procedure  provide  for  notice  in  the 
Federal  Register  and/or  service  of  the 
application  for  recertification  upon  each 
affected  utility  and  state  commission. 
Detroit  Edison  submits  that  this  would 
provide  state  commissions  and  utilities 
with  information  for  system  planning 
and  would  allow  state  commissions  and 
utilities  to  bring  to  the  Commission's 
attention  special  circumstances 
regarding  a  particular  facility  and/or 
factual  errors  in  an  application  for 
recertification.  EEI.  Atlantic  Electric  and 
NEP  also  recommend  publishing  notices 
of  recertification  in  the  Federal  Register 
and  request  that  the  Commission  direct 
cogenerators  and  small  power  producers 
to  provide  copies  of  the  notice  directlv 
to  all  affected  parties.*' 

SDG&E  would  limit  pre-authorized 
changes  to  those  changes  involving 
name,  installation  or  operation  date,  or 
change  to  power  generation  equipment. 
It  argues  that,  except  for  these  changes, 
meaningful  evaluation  of  a  facility's 
continued  adherence  to  the 
Commission's  standards  cannot  occur 
unless  the  owner  or  operator  of  the 
facility  supplies  sufficient  information 
to  conduct  an  analysis.  Based  on  this 
reasoning,  SDG&E  contends  that  the 
Commission  should  generally  require  a 
cogenerator  or  a  small  power  producer 
to  apply  for  a  Commission 
determination  under  §292.207fd)(2)  that 
a  change  to  its  facility  will  not  r».*sult  in 
revocation  of  qualifying  status. 
Alternatively.  SDG&E  suggests  that  the 
cogenerator  or  small  power  producer 
provide  notice  to  the  Commission  of  the 
change  in  the  form  of  an  affidavit.  In 
either  case.  SDG&E  recommends  that 
the  cogenerator  or  small  power  producer 
provide  an  updated  Form  556  and  a 
copy  of  the  filing  to  each  affected  utility. 

EEI  contends  that  some  of  the 
proposed  pre-authorized  changes  can 


•The  Omimission  proposed  that  if  it  jpproves 
the  rh<^.^g^(s).  it  would  rulurn  the  report  stamped 
"iipproved."  The  proposed  rule  further  pmvidH 
thd!  if  ihf  ('nmmis.<ion  does  not  approve  Ihn 
pn'pisod  chanRpfs).  it  would  treat  the  report  as.T 
fi:ll  «i20:.znr(b)  filing  and  assess;!  filing  fpe. 

"  NEP  also  suggests  that  appl•cd^lts  dl»n  provide 
a  i.opy  of  any  filing  under  S  292  207(d):2)  to  each 
ol  the  u!ll:!i("i  w!thj»hich  ih"  QF  is  evjiectird  to 
fr;inv-,r|  Ijusinpss. 
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have  a  significant  effect  on  purchasing 
and  wheeling  utilities.  EEl  states,  for 
example,  that  a  change  in  the  maximum 
net  power  production  capacity  of  a  QF 
can  affect  utility  obligations  regarding 
the  amount  of  power  to  be  purchased 
and  the  amount  of  backup  and 
maintenance  power  that  the  utility  must 
provide  to  the  QF;  that  a  location 
change  can  affect  a  utility's  point  of 
interconnection  with  the  QF,  as  well  as 
a  utility's  transmission  and  distribution 
system  requirements;  or  that  a  change  in 
the  QF's  fuel  could  affect  the  facility's 
performance  and  reliability. 

Southern  California  Edison  is 
concerned  that  some  of  the  propo.sed 
pre-authorized  changes  [i.e.,  changes 
with  regard  to  site,  thermal  load,  fuel 
use,  plant  size,  cogeneration  thermal 
host  or  prime-mover  technology)  may 
result  in  a  new  QF  project  and  may  have 
a  significant  effect  on  a  contracting 
utility.  It  urges  the  Commission  to 
delete  these  changes  from  the 
Commission's  list  of  automatically 
approved,  pre-certified  changes.'*- 

Southem  Companies  is  concerned 
about  the  effects  that  a  change  in 
location  may  have  on  utility  planning, 
and  on  transmission  and  distribution 
systems,  in  the  absence  of  adequate 
notice  to  the  utility.  Detroit  Edison 
points  out  that  a  change  in  location  of 
a  QF  may  affect  the  local  utility's  ability 
to  accommodate  the  facility,  especially 
since  the  Commission's  pre-authorized 
change  proposal  seems  to  contemplate 
that  a  QF  may  move  from  the  service 
territory  of  one  utility  to  that  of  another, 
or  even  move  from  one  state  to  another. 

On  the  other  hand,  Tenaska  suggests 
that  the  Commission's  list  of 
automatically  approved,  pre-certified 
changes  should  be  even  more  expansive. 
It  proposes  that  the  Commission  permit 
a  change  in  power  generation 
equipment  whenever  there  is  no 
material  or  substantial  change  in 
capacity  or  operating  characteristics  of 
the  facility.  Tenaska  also  urges  that  the 
Commission  extend  to  coal,  other  fossil 
fuels,  and  waste  the  pre-authorized 
changes  permitted  for  oil  and  natural 
gas  usage  by  a  cogeneration  facility. 

American  Cogen  and  Electric 
Generation  Association  propose 
additional  pre-approvals:  (a)  For 
changes  within  an  existing  corporate 
structure;  (b)  for  changes  in  the  equity 
interests  (to  ensure  that  the  facility 


continues  to  comply  with  the  ownership 
requirements  of  §  292.206);  and  (c)  for 
changes  in  the  steam  host  that  do  not 
affect  levels  of  thermal  output  or  the 
operating  and  efficiency  values  of  the 
facility. 

EEI  recommends  that  the  Commission 
clarify  that  a  self-certified  cogenerator  or 
small  power  producer  also  may  file  a 
notice  of  self-recertification  with  regard 
to  the  Commission's  pre-authorized 
changes  and  that  such  minor  changes 
will  not  result  in  a  self-certified 
facility's  losing  its  qualifying  status.'" 

Commission  Response:  In 
consideration  of  the  comments,  the 
Commission  will  adopt  the  proposed 
rule  with  the  modifications  discussed 
below.  The  Commission  will  pre- 
authorize  ownership  changes  within  a 
corporate  family  that  do  not  affect  the 
ultimate  upstream  derivative  ownership 
in  the  facility  (§  292.207(a)(2)(i)(A)).-« 
The  Commission  will  also  pre-authorize 
changes  in  the  steam  host  when  there  is 
no  change  in  the  thermal  application  or 
process  (§  292.207(a)(2)(i)(M)),  and 
extend  its  pre-authorization  of  changes 
in  oil  and  natural  gas  use  by  a 
cogeneration  facility  to  other  fuels 
(§292.207(a)(2)(i)(E)).^^ 

The  Commission  will  not  adopt  EEI's 
suggestion  that  the  Commission  extend 
the  pre-authorized  changes  to  the  self- 
certification  procedure.  The  Pre- 
authorized  Commission  recertification 
procedure  is  not  available  to  a  self- 
certified  facility  because,  under  self- 
certification,  the  owner  or  operator  of 
the  facility  is  free  to  report  any  change. 

We  are  also  deleting  the  proposed 
regulatory  text  which  stated  that  the 
Commission  would  return  these 
submittals  stamped  "approved."  The 
deleted  text  is  inconsistent  with  the  new 
procedure  that  pre-approves  certain 
types  of  changes. 

Finally,  because  of  concerns  about  the 
effect  on  utility  planning  and  utility 


■*•  Southern  California  Edison  notes  ihal  the  CPUC 
has  instructf  d  utilities  not  to  accept  certain 
modifications  under  existing  power  purchase 
contracts  in  the  absence  of  corresponding 
concessions  from  the  cogenerator  or  small  jxjwer 
producer.  Southern  California  Edison  is  concerned 
that  the  Commission's  treatment  will  conflict  with 
the  CPllC's  directive. 


*"EEI  observes  that  proposed  §  292.207(a)(2)(i) 
limits  reports  of  pre-authorized  minor  changes  to 
those  QFs  previously  certified  by  the  Commission, 
and  that  this  seems  to  suggest  that  a  self-certified 
facility  might  be  subject  to  revocation  of  qualined 
status  as  a  consequence  of  the  institution  of  similar 
minor  changes.  In  addition.  EEI  states  that 
§  2g2.207(a)(2l(ii)  is  confusing  because  of  its 
reference  to  the  term  "application."  According  to 
EEI.  the  term  make^  it  appear  to  require  that  a 
§  292.207(d)i2)  filing,  which  pertains  to  a  change 
that  will  not  result  in  the  revocation  of  qualifying 
status,  is  mandatory  for  a  Commission  certified 
facility  but  discretionary  for  a  self-certified  facility. 
Yet.  EEI  argues,  §  292.267(d)(2)  seems  to  suggest 
that  a  filing  under  that  section  is  discretionary  for 
all  QFs. 

•"We  encourage  applicants  to  describe  such 
ownership  changes  with  the  aid  of  a  corporate 
relationshtp  chart. 

■^^  Because  there  is  no  efficiency  standard 
applicable  to  the  use  of  other  fuels  by  a 
cogeneration  facility,  any  change  in  the  us»;  of  such 
fuels  also  warrants  pre-authorization. 


systems,  the  Commission  will  require 
that  cogenerators  and  small  power 
producers  provide  affected  utilities  and 
state  commissions  a  copy  of  any  report 
of  pre-authorized  changes  filed  under 
§  292.207(a)(2). 

The  Commission  declines  to  adopt  the 
CPUC's  proposal  that  it  indicate  which 
modifications  the  Commission 
considers  too  fundamental  to  include  in 
a  list  of  pre-approved  changes.  The 
intent  of  adopting  a  list  of  pre- 
authorized  changes  in  the  final  rule  is 
to  authorize  changes  that  are  sufficiently 
minor  for  purposes  of  QF  status  that  it 
is  unnecessary  to  obtain  specific 
Commission  approval  each  time  such 
changes  are  made.  If  a  change  is  not 
included  on  the  list,  then  the  pre- 
authorized  change  procedure  cannot  be 
used,  and  the  cogenerator  or  small 
power  producer  must  apply  for 
recertification  or  file  a  notice  of  self- 
recertification. 

The  final  rule  revises  §  292.207(a)(2) 
accordingly. 

5.  Qualifying  Transmission  and 
Interconnection  Equipment 

The  Commission  proposed  to  amend 
the  definition  of  the  term  "qualifying 
facility"  to  include  tran.smission  lines, 
transformers  and  switchyards  to  reflec.l 
Commission  precedent.-*^  As  proposed, 
cogenerators,  small  power  producers 
and  utilities  could  use  such  equipment 
only  to  transmit  qualifying  power  from 
the  QF  to  the  purchasing  electric  utility 
and  to  transmit  supplementary,  standby, 
backup  and  maintenance  power  from  an 
electric  utility  to  the  QF. 

Comments:  NEP  contends  that  a 
generic  rule  that  allows  transmission 
equipment  to  be  a  component  of  a  QF 
is  ill-advised.  NEP  and  Pennsylvania 
P&L  suggest  that  the  Commission 
should  continue  to  consider  this  issue 
on  a  case-by-case  basis.  NEP  is 
concerned  that,  under  a  generic  rule, 
electric  utilities  may  find  themselves  in 
the  difficult  situation  of  needing  to  tap 
into  QF  transmission  lines  and  obtain 
wheeling  in  order  to  serve  load  growth 
in  their  own  service  territories.  NEP  is 
also  concerned  that  the  presence  of 
qualifying  transmission  facilities  might 
affect:  (a)  A  utility's  transmission  and 
distribution  plans;  (b)  public  safety;  and 
(c)  the  environment. 

Pennsylvania  P&L  is  concerned  that 
codification  of  the  QF  transnussion  line 


'^See.  e.g.,  Clarion  Power  Company  ((.7(ir/on).  :);l 
FERC  161.317  (1987);  Kern  River  Cogeneration 
Company,  31  FERC  161.183  (1985)  {Kern  niicr): 
Malacha  Power  Project.  Inc.  [Malacba].  41  FER<; 
1 61.350  (1987):  see  also.  Oxbow  Geothermal 
Corporation.  67  FERC  161.193  (1994)  {Oxbtw] 
(granting  recertification  when  the  QF  leased  sp.ire 
transmission  capacity  to  an  adjacent  QF  and 
disclaiming  FPA  jurisdiction  over  the  lea.so). 


anjuinterconnection  lines  precedent 
conld  result  in  the  exemption  of  mon; 
IraHsmi.ssion  lines  from  state 
environmental  siting  review.  It  notes 
that  the  State  of  Pennsylvania  does  not 
regulate  QF-owned  transmission  lines.*' 
SoMthem  California  Edison  is  concerned 
thdt  the  proposed  definition  may  cau.se 
conflicts  with  state  and  local  authorHies 
thait  regulate  the  construction, 
ow7iership  and/or  operation  of 
transmission  facilities,  despite  the 
Commission's  clarification  in  the  NOPR 
with  respect  to  the  continued 
applicability  of  Federal,  state  and  local 
siting  and  environmental  requirements 
to  such  equipment.  Edison,  Arizona 
Public  Service  and  EEI  ask  the 
Commi.ssion  to  clearly  state  in  the  final 
rule  that  Federal,  state  and  local  siting 
requirements  continue  to  apply  to  QF- 
owned  transmission  lines. 

EEI  also  observes  that  the  proposed 
reference  to  the  use  of  qualifying 
transmission  and  interconnection 
equipment  for  "qualified  power"  sales 
by  QFs  is  ambiguous,  since  the  term  is 
undefined.  EEI  further  observes  that  the 
reference  is  unnecessary  because  the 
Commission  is  only  concerned  about 
power  sales  by  the  QF  portion  of  a 
facility.  Finally.  EEI  submits  that  one 
could  interpret  the  proposed  definition 
of  qualifying  facility  to  prohibit  a  QF's 
use  of  qualifying  transmission  and 
interconnection  facilities  to  pun;hase 
power  other  than  supplementary, 
standby,  maintenance  and  backup 
power  for  the  non-qualifying  portions  of 
a  facility.  EEI  suggests  that  the 
Commi.ssion  did  not  intend  to  be  so 
re.strictive  in  its  definition. 

American  Cogen,  American  Iron  and 
Steel.  General  Electric.  Independent 
Energy  Producers,  and  Texaco  want  to 
expand  the  permitted  uses  of  qualif)ing 
transmission  and  interconnection 
facilities  to  include  transmis.sion  and 
wheeling  of  a  QF's  power  to  other 
parties.  Texaco  suggests  that  the 
Commission  .should  include  in  the 
definition  of  a  qualifying  facility  any 
facilities  that  deliver  electric  energy  to 
third  parties,  such  as  thermal  ho.sts  or 
other  entities,  and  any  facilities  that 
provide  transmi.ssion  access  under  the 
provisions  of  the  Energy  Policy  Act  of 
1992. 

Ahaerican  Cogen  contends  that, 
whejther  a  QF  is  selling  electric  energy 
.it  rttBil  to  industrial  customers  is 
irrehsvant  for  the  purpose  of 
determining  QF  .status.  Anmric.-n  Cogen 
.!rgii(<s  that  it  would  make  no  sisnse  to 

;  iqualifying  status  to  the 


den' 


JMI 


"I  Ills  is  Pennsylvania's  choice.  Oriificalion 
liiPs  icit  exempt  QFs  from  pnvirtmmwnlal  siting 

i|iiiji^incnls. 


transmi.ssion  .jiid/or  interconnection 
portion  of  a  facility  merely  because  the 
facility  is  enf^nfjed  in  power  sales  to  end 
users.  American  Cogen  says  that  the 
Commission's  inquiry  has  been  focused 
on  and  should  continue  to  focus  on 
whether  a  facility  meets  the  fuel  u.se 
.standard,  operating  and  efficiency 
.standards  and  ownership  criteria. 
Americxin  Iron  and  Steel  contends  that 
restricting  the  use  of  qualifying 
transmission  and  interconnection 
equipment  to.fran.sactions  with  utilities 
would  be  contrary'  to  precedent. ■»" 

American  Iron  and  Steel  also  suggests 
that,  since  PIJRPA  does  not  bar  retail 
sales  where  such  sales  are  permissible 
under  state  law,  the  Conmiission  should 
clarify  the  definition  of  a  QF  to  provide 
for  qualifying  status  of  transmission  and 
interconnection  facilities  and  similar 
facilities  that  provide  power  to  non- 
utility  parties.  Otherwi.se,  American 
Iron  and  Steel  argues,  by  precluding 
qualifying  transmi.ssion  and 
interi:()nnection  facilities  where  a  QF 
transmits  electric  energy  to  retail 
customers,  the  Commission  would  place 
restrictions  on  .state  authority  over  retail 
sales,  a  restriction  that  Congress  sought 
to  prevent  under  PURPA. 

AGA  counters  that  the  Commission 
should  not  permit  the  transmi.ssion  and 
wheeling  of  electric  energy  for  and  to 
third  parties  over  qualifying 
transmission  facilities,  because  §  210  of 
PURPA  only  encourages  the  local 
generation  of  alternative  energy. 
According  to  AGA.  PURPA  do<;s  not 
encourage  the  transmi.ssion  of 
alternative  sources  of  elo<:tric  energy  to 
third  parties. 

Coninfission  Rpsponsc:  The 
Comitiission  will  codify  its  precedent 
concerning  qualifying  transmission 
lines  and  inten:onnection  equipment  at 
§  292.101(b)(1).  The  Commission  is  not 
changing  the  case-by-rase  disposition  of 
applications  for  the  certification  of 
qualifying  fa.ility  status  that  include 
transmission  lines  and  interconnection 
fat:iliJies. 

The  Commission  al.so  agrees  with  the 
suggestions  of  several  commenters  that 
it  should  more  fully  codify  Commission 
precedent  by  clarifying  or  expanding  the 
defined  uses  of  transmi.ssion  lines  iind 
interconnection  facilities.  PIJRPA  does 
not  prt;clude  QFs  from  selling  at  retail.'^ 
However,  transmission  lines  or 
interconnection  facilities  that  are  tound 


*•  Americrfn  Iron  .ind  Steel  rcfer.«  to  PRl  EnLTi;\ 
Systems.  In<-  ,  (/Wfnpr^v).  26  FERC  161.177 
(1 9841.  Oxb'jw(-.-()ihiTm.iUjsr|>(irai inn.  :16KER(: 
•  (il..!'l?,  (118r>;:  .ind  Union  f:iirbidp  Corp..  4H  FERC 
161.1  10.  reh'g  dfnied.  49  FERC  161.200  (mH91. 
cilinvnd  fiih  nom  .  CiilfSlnlPS  l'lililif;<:  Di  v.  hh:nr: 
•).:2  F...'d  873  (I).C.  fir.  Wit)  [llnion  C(,rh„lr\ 

'"Sf>'  PHI  hni^rpy.  •mprn.  n.4a 


to  he  part  of  a  QF— whether  used  for 
wholesale  or  retail  sales— mav  be  used 
only  for  the  purpose  of  effectu.itin^;  the 
QF's  sale  of  power:  transmitting  other 
QFs'  power;  transmitting  standby. 
maintenance,  supplementary  and 
backup  power  to  other  QFs:  "•"  or 
transmitting  back-up  power,  etc.  to  the 
QF  or  its  thermal  users  in  appropriate 
circumstances.^'  In  other  words,  the 
final  rule  will  allow  the  trunsniissiun 
and  interconnection  components  of  the 
QF  to  serve  the  same  users  that  are 
served  by  the  power  production 
components  of  QFs,  to  serve  other  QFs. 
and  to  ser\e  the  backup,  etc.  needs  of 
the  QF,  and  its  thermal  host,  in 
appropriate  circumstances.  The 
Commission's  modified  definition  of 
qualifying  facility  will,  accordingly. 
r«!cognize  that  QFs  may  use 
transmission  lines  and  interconnection 
facilities  to  exchange  electric  jxiwer 
without  regard  to  the  nature  of  the 
pun;haser  of  the  QF's  power.''- 

HKI's  reference  to  the  qualifying 
■portion"  of  an  entire  facility  is  unclear. 
It  is,  therefore,  difficult  to  evaluate  EEI's 
concern  that  the  proposed  revised    ~ 
definition  of  a  QF  may  overly  restrict 
the  allowable  types  of  power  purchases 
that  qualifying  transmission  lines  and 
interconnection  facilities  may  Ijansmit. 
In  any  evetit,  Ihe  Commi.ssion,  in  this 
proceeding,  is  simply  codifying  its 
practice  and  precedent  concerning  the 
transmission  lines  and  interconnection 
facilities  of  a  QF. 

With  respect  to  Texaco's  suggest itin  to 
expand  the  facilities  covered  in  the 
definition  to  those  used  to  provide 
transmission  access  under  the 
provisions  of  the  Energy  Policy  Act.*' 
the  suggestion  is  beyond  the  sriope  of 
this  rulemaking.** 

The  Commission  agrees  with 
Southern-Qdifornia  Edison.  EFI  uid 


^'Stf  OxUm.  »i!/,Ri.  n  4t. 

"  Sep  Union  Carbide,  supm.  ii.4H 

'•  l'ur('has«TS  thai  receive  elwtrir  ciii  fVA  ov-t  th*- 
QF's  transmi.ssion  lines  and  inlerron'KM  •.nn 
l.iciiities  mav  be  dirw.ilv  r.r  indiiecilv 
intfitjinnpt  ted  piirchasini;  ullliliiK  «>    mv  'r.uUu-d 
ill.  i-.g.  Kf:m  HiiHr.  Wesli-m  MnsvK  hi,-.  ••>  hlirnii 
(J.nijVrtrv.  51  FERC;  101.091.  nh  g  , in::' J.  ui  IIHC 
1t)l.l82(l992).an(ii292.Jia  (aland  (<i   nl  iho 
C^niritnissifin'.s  regulations;  ihpv  m.iv  a'm)  (•.• 
.iflilialed  and  unaftilialed  ihrnnal  hi,s!s  In  -ii  iiird 
wi;l:   I  li  .  Krm  Hivcr.  Alcon  (PiiPrto  K:f  .■!.  IHli.KC 
tlil.Uil  U'JHTI.  ntjimwd.  I'lierlo  Riro  V.n.  Power 
Aulh  v.FERC.  848  F.2d  243  (IJ.C.  Cir  I'lttwi;  jnd 
t'uh.i:  (jirl'iiln.  or  Ihry  ni.n  lie  ri>t,-,i!  ,  i;v'[inifrs. 
wht-n  p.Tmit!i-d  hv  -.lale  l.iw,  in  .ti.i.orit  •.*;■;.  /'/(/ 
i:."..T4;v 

Ihc  liiiiTHv  Pciliiv  .•\(.t  b.'i  .irnt-  vll>-i  I'V.-  «'i 
(»(.t.ilM-r  24.  l'»92.  Publi(.  Uw  N.<    102-486.  HM,  Si.it 
2776  il4'i21  T.heCnrTimissinn  .•■■su.!.!  tr..>  \C}\'H  ■;• 
•(iispfO(>M>diiig  on  .\ovemhpr  16.  I'('t2 

■'ilii'.vpvpr.  !hf  (;omnii.ssiur;'s  prt|ir!i;:..i:v  viirv\ 
is  .'hrii  a  QF  !h<il  is  a  tr-inMnittinj;  itislitv.  si-»'  Id 
ISC.  7q'»(2.l).  wnu!d  n.)l  !csp  ;tn  q;i.,!ify,,ng  s;,i;:.- 
:!  '^!<-  Curuniisiion  ord<:rcd  ihf  QF  to  prii\  ;d»! 
':.insmission  s»TvirPs  iindpr  ITA  soi  lim;  2\^ 
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Arizona  Power  that  it  is  appropriate  to 
modify  the  definition  of  qualifying 
facility  to  make  it  clear  that  Federal, 
state  and  local  siting  and  environmental 
requirements  apply  to  such 
transmission  lines  and  interconnection 
facilities. 

The  final  rule  revises  §292. l()l(h)(l) 
accordingly. 

6.  Power  Production  Capacity 

In  the  NOPR.  the  Commission 
proposed  to  add  a  new  §  292.202(s). 
which  would  codify  Commission 
precedent  regarding  the  power 
production  capacity  of  a  QF.  The 
Commission  proposed  to  determine  a 
QFs  maximum  net  sendout  hased  on 
the  safe  and  reliable  operation  of  the 
facility.  The  Commission  also  proposed 
to  measure  the  QF's  power  production 
capacity  at  the  point  of  delivery  to  the 
transmission  system  of  the 
interconnected  utility. ^^ 

Comments:  Commenters 
recommended  that  the  Commission 
measure  power  production  capacity  at 
each  point  of  interconnection  with  each 
purchaser,*'"  or  at  the  first  point  of 
interconnection  with  the  transmitting 
utility."  The  CPUC  suggests  that 
electric  power  output  must  he  net  of  any 
parasitic  loads. 

Southern  California  Edison  suggests 
that  the  Commission  define  power 
production  capacity  in  terms  of  the 
expected  operating  conditions  during 
the  period  when  the  purchasing  utility 
most  needs  power,  taking  into  account 
factors  such  as  ambient  temperature  at 
the  time  of  .sy.stem  peak  load  and  the 
QFs  power  commitment. ''''  Southern 
California  Edison  is  also  concerned  that 
one  could  construe  the  proposed 
§  292.202(s)  language  to  allow  the 
owners  and  operators  of  QFs  to  choose 
to  purchase  power  to  meet  a  facility's 
auxiliary  load  requirements  in  order  to 


"  Net  output  determines  whether  small  power 
production  facilities  that  are  not  eligible  solar, 
wind,  waste  nr  geolhermal  facilities  as  defined  hy 
section  3(  1 7  HE)  of  the  FPA.  conform  !o  the  80  MW 
size  limit  .>f  §  292.204(a1  and  whether  their  owners 
and  operators  are  eligible  for  regulatory  exemptions 
provided  at  §§  292.601  and  292.602  of  the 
Commission's  regulations.  See.  e.g.,  M.ilacha  Power 
Project,  Inc.,  41  FERC1 61.350  (1987): 
Massachusetts  Rcfusetech.  Incorporated.  25  FEKC 
61.406  (1983):  Power  Developers,  Inc..  32  KERC 
161.101  (1985).  rehearing  denied.  34  KERC  161.130 
(1986):  and  Pennlech  Papers,  Inc..  48  FERC  161.120 
(1989). 

'^Comments  of  American  Cogen. 

''Comments  of  Independent  Energy  Producers. 

'"  According  to  Southern  California  Edison,  its  QF 
power  purchase  contracts  specify  the  amount  of 
electric  power  which  it  can  rely  on  at  the  time  of 
its  maximum  system  peak  demands.  Southern 
California  uses  such  contract  capacity  in  its  long- 
term  system  planning  because  the  QF  capacity 
amount  reflects  expected  operating  conditions 
rather  than  the  most  favorable  operating  condilion.s. 


artificially  increase  the  amount  of  power 
sendout. 

General  Electric  suggests  case-specific 
treatment  for  cogeneration  facilities  that 
employ  gasifiers.'"* 

On  November  29.  199.3.  as 
supplemented  on  December  3.  1993, 
Granite  State  Hydropower  Assot;iation 
(Granite  State  Hydropower),  whose 
members  own  or  operate  approximately 
40  small  hydroelectric  projects  in  New 
Hampshire,  filed  an  "emergency" 
motion  for  clarification  or  to  reopen  this 
proceeding  and  rescind  the  proposal  to 
codify  decisions."'  Granite  State 
Hydropower  opposes  codification  of  the 
Commission's  decisions  in  Po^ver 
Developers,  Inc.,^*  and  Turners  Falls 
Limited  Partnership,''-  at  least  insofar  as 
it  might  apply  to  hydroelectric  small 
power  production  facilities  that  are  in 
operation  when  such  codification  might 
take  effect.'"'  Granite  State  Hydropower 
requests  that  the  Commission  either 
rescind  the  proposed  rule  or  clarify  that 
it  would  apply  such  a  change  in 
eligibility  requirements  to  future 
hydroelectric  small  power  production 
facilities  only. 

Commission  Response:  The 
Commission  notes  that  in  two  pending 
proceedings  "^  issues  have  been  raised 
concerning  the  polic:y  set  forth  in 
Turners  Falls.  The  Commission  is 
reviewing  those  i.ssues  and  will  address 
them  in  those  proceedings.  The 
Commission  is  not  prepared  at  this  time 
to  issue  a  final  rule  regarding  the  policy 
set  forth  in  Turners  Falls.  The 
Commission  may.  in  the  future,  codify 
its  policy  on  this  matter  after  it  has  had 
more  experience  with  the  issue.  The 
Commission  will  not  adopt  the 
proposed  definition  of  power 
production  capacity  at  this  time. 

7.  Increa.sed  Specificity  of  the 
Qualifving  Facility  Filing  Requirements: 
Form  5.56 

In  the  NOPR,  the  Commission 
proposed  a  standardized  application 
form  (Form  .S.56)  to  facilitate  successful 


'•*  A  gasincdlion  sy.stem  converts  i.ual,  waste  and 
other  by-product  materials  to  fuel  gas,  which  may 
be  burned  in  a  power  production  facility. 

"'We  shall  treat  their  motion  as  a  comment  on 
the  NOPR. 

"'  32  FERC  161.101  (1985)  IPnwcr DrveloiHrs). 

"55  FERC  161.136  (1991)  (Turners  Fo//.<r). 

"'According  to  Granite  State  Hydropower.  the 
New  Hampshire  Public  Utility  Commission  (New 
Hampshire  Commission)  has  interpreted  the 
eligibility  restrictions  of  Turners  Kails  to  have,  in 
effect,  overruled  the  Now  Hampshire  Commission's 
1981  regulations  implementing  PURPA  and  certain 
of  this  Commission's  Part  292  regulations. 

'-'  Carolina  Power  6-  Light  Company,  v.  Stone 
Container  Corp..  Docket  Nos.  EI.94-62-000  and 
QF85-102-005:  Connecticut  Valley  Light  f^  Power 
Company  V.  Wheclabrator  Claremont  Company. 
Docket  Nos.  El.94-10-000  and  QFB6-177-00l! 


applications  for  Commission 
certification  of  qualifying  status.  The 
Commission  intended  that  Form  5.56 
would  also  make  small  power  producers 
and  cogenerators  more  aware  of  the  QF 
standards  that  apply  to  their  facilities; 
under  the  current  regulations  one  must 
examine  the  history  of  related  cases  and 
the  language  of  the  pertinent  regulations 
to  be  sure  of  the  specific  standards  that 
apply  to  particular  facilities.  To  make 
this  effort  less  burdensome  to 
applicants.  Form  556  allows 
cogenerators  and  small  power  producers 
to  report  the  specific  characteristics  of 
their  facilities.  The  form  also  provides 
for  the  step-by-step  application  of 
pertinent  regulations  to  their  facilities. 
When  accurately  completed.  Form  556 
should  readily  reveal  whether  a  facility 
.sub.stantially  complies  with  the 
applicable  criteria,  and  reduce  the 
number  of  Staff  inquiries  for  more 
information  from  applicants. 

Comments:  With  respect  to  the 
general  requirement  for  Form  556. 
SDG&E  suggests  changing  the  title  of 
Form  556  to  make  it  clear  that  it  applies 
to  proposed,  as  well  as  to  existing 
facilities.  American  Cogen  cautions  that 
verifying  the  useful  thermal  output  of 
proposed  facilities  (item  14a):  (a)  Will 
be  an  extremely  cumbersome  procedure; 
(b)  will,  of  necessity,  be  based  on 
approximations;  and  (c)  may  raise 
utility  concerns,  prompt  premature 
interventions,  and  cause  administrative 
difficulties. 

Southern  California  Edison 
recommends  that  applicants  include  an 
updated  Form  556  with  each  filing 
submitted  under  §  292.207(d)(2)  in 
connection  with  a  substantial 
modification  to  a  facility.  AGA  urges  the 
Commission  to  dispense  with  the 
detailed  information  requirements  and 
request  only  the  most  basic  technical 
information."''  American  Forest  and 
Paper  maintains  that  identification  of 
the  utility  that  will  purchase  and/or 
wheel  the  facility's  qualified  power 
[item  3b]  is  unnecessary,  since  that 
information  has  nothing  to  do  with 
qualifying  status. 

Arizona  Public  Service  proposes  that 
the  QF  specify  the  name  of  each  affected 
utility  customer,  as  well  as  the 
magnitude  of  its  displaced  load.  SDG&E 
proposes  that  the  applicant  describe  in 
writing  the  operation  of  the  principal 
components  of  the  facility,  and  that  the 
applicant  also  address  supplementary 
firing  devices  and  incorporate  a  detailed 


"^  While  the  Commission  notes  that  AGA's 
suggestion  that  the  Commission  change  its  policy 
and  rely  on  minimal  information  is  beyond  the 
scope  of  this  proceeding,  its  proposal  would 
undercut  the  Commission's  efforts  to  reduce  the 
incidence  of  incomplete  filings. 


thermodynamic  heat  balance  diagram."" 
SDG&E  recommends  that  Form  556 
require  an  applicant  to  more  narrowly 
specify  the  facility's  electric  power 
prqdii<:tion  capacity  in  terms  of  the 
qualified  portion  of  the  facility  instead 
of  siiiiply  on  a  stand-alone  basis  (item 

American  Forest  and  Paper  asks  the 
Commission  to  delete  the  proposed 
inquiry  into  the  total  energy  input  of  a 
facility  (items  4d  and  5).  It  notes  that, 
for  a  small  power  production  facility. 
item  7  addresses  compliance  with  the 
fossil  fuel  use  limits  and  that,  for  a 
cogeneration  facility,  the  fuel  used  is 
relevant  only  for  compliance  with  the 
efficiency  standard.  According  to 
American  Forest  and  Paper,  item  11, 
concerning  operating  and  efficiency 
values  for  cogeneration.  should  apply 
only  to  oil  or  natural  gas  fueled 
cogeneration  facilities. 

EEI  recommends  that  the  Commission 
broaden  its  consideration  of  waste 
energy  input  (item  4d]  to  include  the 
Commission's  "no  current  commercial 
value"  test  or  a  United  States 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  waste 
determination.  SDG&E  recommends  that 
the  Commission  add  new  item  4e, 
which  would  require  a  description  of 
the  QF's  point  of  delivery  with  the 
purchasing  utility.  It  also  suggests  that 
Form  556  require  an  applicant  to 
present  the  facility's  energy  input  (item 
5)  in  terms  of  "lower  heating  value.""' 

EEI  suggests  that  the  Commission 
make  its  determination  of  the  amount  of 
total  energy  input  into  a  small  power 
production  facility  (Item  7)  in  terms  of 
Btu/lb.  or  Btu/cubic  ft.  of  gas  at  standard 
temperature  and  pres.sure  and  that  Form 
556  require  an  applicant  to  specif)'  the 
annual  Btu  consumption  of  primary 
fuel.  EEI  notes  that  Form  556  does  not 
define  eligible  and  non-eligible  small 
power  production  facilities  (Item  8].^^ 


'*This  informatioi)  should  be  provided  in  Form 
556.  items  4a  and  10. 

*' tower  heating  value  refers  to  the  amount  of 
useful  heal  energy  that  can  be  obtained  during  the 
combustion  process,  since  the  latent  heat  of  water 
vaporization  in  the  combustion  of  hydrocarbon 
fuels  is  not  recoverable.  Order  No.  69.  FERC  Stats, 
and  Regs..  Regulations  Preambles  1977-1981 
1  30.134  at  30.937.  Section  292.202(m)  requires  that 
one  tise  lower  heating  value  to  measure  the  energv 
inpid  of  oil  or  natural  gas.  SDG&E  also  asks  the 
Comnission  to  require  an  applicant  to  specify  the 
conVfiTsion  factor  that  it  uses  to  convert  the  higher 
heating  value  to  the  lower  heating  value. 

•■"Under  section  3(17)(E)  of  the  KPA.  eligible 
facilities  are  certain  solar,  wind,  waste  and 
geolhermal  powered  small  power  production 
facilities  that  are  not  capped  at  the  PLIRPA  80  MW 
size  limit,  for  which  a  filing  regarding  QF  status  had 
been  submitted  to  the  Commission  by  the  end  of 
1994  and  for  which  the  construction  must  generally 
comlnence  before  the  end  of  1999. 


American  Cogen  maintains  that  a 
cogeneration  system  cycle  diagram 
depicting  the  physical  arrangement  of 
.system  components  (item  10]  is  often 
premature  and  burdensome,  since 
certification  often  occurs  before 
selecting  a  general  contractor  and 
completing  the  detailed  layout. 
American  Cogen  also  contends  that 
small  facilities,  under  2  MW,  should  be 
exempt  from  the  cycle  diagram 
requirement.  The  CPUC,  obser\'ing  that 
items  10  and  14  address  cogeneration 
system  input  and  output  values, 
suggests  that  it  would  be  useful  to 
directly  relate  each  input  and  output 
value  to  the  cycle  diagram  to  show  more 
clearly  what  each  value  represents.^'J 
SDG&E  suggests  that,  for  absorption 
chiller  thermal  applications,  there 
should  be  specification  of  the  heat  that 
will  be  sent  to  the  chiller's  cooling 
tower,  and-any  factor  converting  the 
chilled  water  in  terms  of  net  Btu  cooling 
output  to  net  heat  input  to  the  chiller, 
as  well  as  the  relevant  How  rates, 
temperature,  pressure,  and  enthalpy. 

SDG&E  sugge.sts  that  the  Commission 
should  require  an  applicant  to  specifv 
the  entity  that  will  purchase  the  useful 
thermal  energy  output  from  the  facility 
and  any  affiliation  such  entity  may  have 
with  the  cogenerator  (item  12).  SDG&E 
further  recommends  that  the  description 
of  any  heat  dump,  exhaust  bypass  or 
other  such  device  for  dumping, 
transferring  or  applying  heat  to 
something  other  than  the  designated 
useful  thermal  energy  output 
application,  be  provided  in  writing 
along  with  a  simple  diagram'(;<em  13). 
AGA  contends  that,  since  distribution 
heat  losses  are  an  inherent  and 
unavoidable  characteristic  of  thermal 
consumption  and  are  not  a  function  of 
how  thermal  energy  is  created.  Form 
556  should  not  call  for  calculations  of 
distribution  heat  losses. 

EEI  proposes  that,  if  the  Commission 
decides  that  applicants  must  include  a 
completed  Form  556  with  all  QF  related 
filings,  the  Commission  specify  the  type 
of  filing  that  the  Form  556  submission 
pertains  to  (e.g..  Commission 
recertification.  self-recertification,  or 
pre-authorized  change).  EEI  also 
suggests  a  requirement  that,  at  all  times, 
proper  and  accurate  metering  or  other 
measuring  and  recording  will  be 
conducted  to  verify  continuing 
compliance  with  the  operating  and 
efficiency  standards.  American  Forest 
and  Paper  contends  that  the  routine 
Federal  Register  notice  accorded 
applications  for  Commi.ssion 
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••'•The  Commission  agrees  that  there  should  be  a 
correlation  between  the  input  and  output 
information  provided  iii  items  JO  and  14. 


certification  should  be  sufficient  to  alert 
nearby  utilities  and  other  interested 
parties  about  potential  QF  obligations. 

Commission  Response:  Applications 
for  Commission  certification  under 
§  292.207(b)  must  include  Form  556. 
Further,  because  the  final  rule  will 
require  filings  under  §  292.207(d)(2)  to 
conform  to  the  requirements  of 
!?292.207(b),  filings  under 
§  292.207(d)(2)  will  include  a  completed 
and  current  Form  536.  The  Commission 
will  also  require  that  notices  of  self- 
certification  under  4(292. 2n7(a)(l) 
include  a  completed  Form  556. 
However,  the  final  rule  does  not  require 
applicants  to  include  Form  5.'i6  with 
preauthorized  change  filings  under 
§  292.207(a)(2).  To  do  so  would  be 
inconsistent  with  the  notion  that 
preauthorized  changes  do  not  require 
additional  Commission  review. 

Concerning  KEI's  comments  about 
verification  of  compliance  with 
operating  and  efficiency  standards,  the 
Commi.ssion  notes  that  cogenerators  and 
small  power  producers  are  responsible 
for  installing  adequate  monitoring 
equipment  to  ensure  tonipliance  with 
the  Commission's  regulations. 

In  response  to  .\merit;an  Furest  and 
Papers  comment  that  Federal  Register 
notice  should  suffice  for  applications  for 
Commission  certificatioi*^.  as  we  noted 
above,  the  adoption  of  Form  556  is 
intended  to  benefit  QFs  by  facilitating 
successful  applications  for  Commission 
certification  and  making  cogenerators 
and  small  power  producers  more  aware 
of  QF  standards.  American  Forest  and 
Paper's  comments  concerning  notice  to 
affected  utilities  does  not  account  for 
these  benefits.  Moreover,  as  discussed 
elsewhere  in  this  final  rule,  the 
Commission  is  requiring  a  completed 
Form  556  for  each  self-certification 
filing,  which,  at  revised  item  3h.  will 
specify  the  purchasing  and  wheeling 
utilities,  if  known.  Since  the 
Commission  does  not  publish  notices  of 
self-certification  in  the  Federal  Register. 
the  Commission  will  require  that 
applicants  provide  copies  of  notices  of 
self-certification  to  each  affected  utilitv 
and  state  commission. 

We  decline  to  adopt  American 
Cogen 's  proposal  to  e.xempt  facilities 
under  2  MW  from  the  cycle  diagram 
requirement.  A  cycle  diagram  is  a 
minimal  showing  of  the  operation  of  the 
cogeneration  process. 

We  decline  to  adopt  SDG&E's 
suggestion  that  applicants  specify 
several  factors  related  to  absorption 
chiller  thermal  applications.  The 
Commission  has  held  that  PURPA  does 
not  require  the  thermal  u.se  to  be  the 
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most  efficient;  the  requirement  is  that  it 
be  "usehil."^" 

Concerning  AGA's  comment  that 
Form  556  should  not  require 
calculations  of  distribution  heat  losses, 
the  Commission  recognizes  that 
accounting  for  inefficiencies  of  heating 
and  cooling  equipment  is  burdensome 
and  unnecessary.  Form  556  will  not 
require  that  applicants  specify  this 
information. 

The  Commission  will  publish  Form 
556  in  Part  131  of  the  Commission's 
regulations.  To  help  focus  attention  on 
the  relevant  standards,  the  Commission 
will  divide  the  form  into  three  parts. 
Fart  A,  entitled  "General  Information  To 
Be  Submitted  By  All  Applicants"  [items 
1-6),  covers:  (a)  The  identity  of  the 
applicant;  (b)  the  type  of  facility  (small 
power  or  cogeneration);  (c)  the  expected 
or  actual  installation  and  operation 
dates,  (d)  the  fuel  input  and  power 
output;  and  (e)  the  identity  of  the 
relevant  utilities  with  which  the  facility 
will  transact  business.  Part  B,  entitled 
"Description  Of  the  Small  Power 
Production  Facility"  [items  7-8), 
concerns  certain  restrictions  on  use  of 
oil,  natural  gas  and  coal  and  the  one- 
mile  limit  on  common  fuel  supplies 
shared  by  multiple  facilities.  Part  C, 
entitled  "Description  Of  the 
Cogeneration  Facility"  [items  9-15), 
concerns  compliance  with,  inter  alia, 
the  operating  and/or  efficiency 
standards,  and  contains  sections  that 
specifically  pertain  to  topping-cycle 
[items  13-1 4b)  and  bottoming-cycle 
[item  15)  facilities. 

To  make  Form  556  easier  to  use,  the 
Commission  is  eUminating 
redundancies  and,  wherever  possible, 
cross-referencing  items  to  related 
sections  of  the  Commission's 
regulations  or  stating  the  underlying 
FPA  or  Commission  reouirement. 

The  Commission  is  also  modifying  the 
title  of  Form  556  to  indicate  that 
applicants  must  complete  up-to-date 
Forms  556  for  both  existing  and 
proposed  facilities.'*  The  Commission 


'"See  Bayside  Cogeneration.  LP..  67  FERC 1 
61.290  at  62.007  &  n.  7  (1994). 

"  The  Commission  is  not  requiring  owners  and/ 
or  operators  of  facilities  that  have  applications  for 
certification  pending  before  the  Commission,  or  that 
the  Commission  has  already  certified,  or  that  have 
already  filed  a  notice  of  self-certification  to  file 
Form  556  unless  they  file  for  Commission 
recertification  or  self-recertification  after  the 
effective  date  of  this  Hnal  rule. 

With  respect  to  facilities  not  yet  built  or 
operating,  small  power  producers  and  cogeneralors 
must  present  the  relevant  information,  to  the  extent 
possible,  in  the  form  of  planned  compliance.  If  the 
small  power  producer  or  cogenerator  does  not 
supply  sufncieni  information,  the  Commi.ssion  will 
not  be  able  to  certify  the  facility,  or  the  information 
m  a  notice  of  self-certification  will  not  be  adeq4iaie 
to  ensure  that  the  facility  is  a  QF 


is  requiring  a  description  of  the 
operation  of  the  principal  components 
of  the  facility  [item  4a).  The 
Commission  is  clarifying  the  reference 
to  eligible  small  power  production 
facilities  [item  8)  with  an  explanation 
and  a  reference  to  section  3(17)(E)  of  the 
-Federal  Power  Act.  The  Commission  is 
also  requiring  that  an  applicant  specify 
the  identity  of  the  thermal  host;  but  the 
Commission  is  not  requiring  that  in  all 
cases  applicants  must  divulge  their 
affiliation  with  the  cogenerator  [item 
13)J2 

The  Commission  is  also  not  requiring 
applicants  to  specify  the  utility  load  ihat 
a  QF  will  displace,  since  it  is  sufficient 
for  utility  planning  and  system 
operating  purposes  that  applicants 
identify  all  of  the  utilities  with  which 
they  expect  to  transact  business.  The 
Commission's  practice  has  long  required 
that  applicants  provide  information  on 
thermal  delivery  losses  and  any  thermal 
energy  return,  in  order  to  determine  the 
amount  of  the  useful  thermal  energy 
output  of  the  facility  [item  14o). 
Experienced  cogenerators  have 
routinely  provided  this  information. 
The  Commission  is  not  eliminating  this 
critical  requirement. '^  The  final  rule 
clarifies  Form  556  accordingly. 

F.  Proposed  Technical  Modifications  for 
Qualifying  Small  Power  Production  and 
Cogeneration  Facilities  Under  Part  292 

1.  Calendar  Year  Fo.ssil  Fuel  Use  and 
Operating  and  Efficiency  Value 
Calculations 

The  Commission's  current  rules 
require  cogeneration  facilities  to  meet 
the  operating  and  efficiency  standards 
on  a  calendar  year  basis. '"•  Small  power 
production  facilities  must  meet  a  similar 


'''The  affiliate  relation.ship  between  the 
cogenerator  and  the  thermal  host  is  rot  relevant 
unless  the  thermal  application  or  process,  or  the 
end  product  produced  with  the  aid  of  the  thermal 
output  from  the  facility,  is  not  common.  Since  most 
thermal  applications  or  proces.ses.  and/or  the  end 
products  produced  with  the  aid  of  such,  are 
common,  this  information  is  u.sually  not  necessary 

"Section  292.2021h).  as  revised  in  this  final  rule, 
defines  thermal  energy  in  terms  of  thrmial  energy: 
(1)  Which  is  made  available  to  an  industrial  or 
commercial  process  (net  of  any  heat  contained  in 
condensate  return  and/nr  makeup,  water):  (2)  which 
is  used  in  a  heating  application  U'.g..  space  heating, 
domestic  hot  water  healing):  or  (3)  which  is  used 
in  a  space  cooling  application  (/  e..  steam  or  hot 
water  u.sed  by  an  absorption  chiller).  Itum  14a  will 
contain  these  three  categories. 

Line  lo.s.ses  and  hea:  t-xchanging  equipment  losses 
must  be  deducted  from  the  total  thernidl  energy 
actually  consumed.  For  example,  any  thermal 
energy  rejected  by  an  absorption  system  at  the  input 
to  the  chiller  must  be  deducted  from  the  useful 
thermal  output,  since  what  is  roji'tted  is  not  used 
for  cooling  purposes.  Also,  the  proper  location  of 
the  metering  equipnicnl  at  the  host  site  can 
eliminate  the  need  to  calculate  line  losse.s. 

'^See.  pg.  Everett  Energy  Corporation.  45  FERC 
161,314(1988). 


requirement  with  respect  to  the 
proportion  of  fossil  fuel  use. 

The  NOPR  proposed  to  convert  the 
existing  calendar  year  operating  and 
efficiency  standards  (for  cogeneration 
facilities'*)  and  the  current  calendar 
year  fossil  fuel  standard  (for  small 
power  production  facilities'*')  to  12- 
month  standards,  because  many  QFs 
have  experienced  difficulty  meeting  the 
standards  during  the  first  calendar  year 
of  operation.  For  example,  if  a 
cogeneration  facility  first  produces 
electric  energy  late  in  the  year,  it  may 
not  have  enough  time  under  normal 
operation  during  the  remainder  of  the 
calendar  year  to  meet  the  Commission's 
operating  and/or  efficiency  standards. 
Likewise,  it  may  miss  the  peak  thermal 
usage  of  its  host(s),  and  so  may  be 
unable  to  comply  with  the 
Commission's  operating  and/or 
efficiency  standards  for  that  calendar 
year. 

In  the  NOPR,  the  Commission 
proposed  to  base  its  determination  of 
whether  a  QF  meets  the  Commission's 
technical  standards  in  its  first  year  of 
operation  by  examining  the  facility's 
operation  for  a  period  of  12  consecutive 
months  beginning  with  the  date  on 
which  the  QF  first  produces  electric 
energy.  The  Commission  proposed  to 
base  subsequent  determinations  upon 
each  ensuing  12-month  period. 
Accordingly,  the  Commission  proposed 
to  replace  the  phrase  "during  any 
calendar  year"  in  §§  292.204(b)(2), 
292,205(a)  and  292,205(b)  with  the 
phrase  "on  a  consecutive  12-month 
basis  beginning  with  the  date  the  facility 
first  produces  electric  energy," 

Comments:  American  Forest  and 
Paper  suggests  a  60  to  90-day  grace 
period  beginning  with  the  first 
production  of  electric  energy  to  permit 
the  completion  of  facility  testing.  Upon 
commercial  operation,  the  12-month 
standard  would  apply.  Independent 
Energy  Producers  suggests  that  the 
Commission  apply  the  new  12-month 
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'•*  The  current  operating  standard  requires  all 
topping-cycle  cogeneration  facilities  to  have  at  least 
a  5  percent  operating  value  with  regard  to  useful 
thermal  energy  output  (§  292.205(al).  Oil  or  gas- 
fired  topping-cycle  cogeneration  facilities  are  also 
subject  to  an  efficiency  standard  (§  292.205(a)).  The 
useful  electric  power  output  of  the  facility  plus  one- 
half  the  u.seful  thermal  energy  o'utput  must  be  no 
less  than  42.5  percent  of  the  total  energy  input  of 
natural  gas  or  oil.  If  the  useful  thermal  energy 
output  is  less  than  15  percent  of  the  total  energy 
output  (i.p.,  the  operating  value  is  le-ss  than  15 
percent),  the  efficiency  value  must  be  45  percent 
rather  than  42.5  percent.  For  supplementary  fired 
bottoming-cycle  facilities,  the  useful  electric  power 
output  mu.st  be  at  least  45  percent  of  the  total  oil 
and  natural  gas  input  (§  292.205(b)(1)). 

"■The  use  of  coal,  oil  and  natural  gas  by 
qualifying  .small  power  production  facilities  is 
limited  to  certain  purposes  and  cannot  exceed  25 
percent  of  the  total  fuel  input  (§  292.204(b)(2)). 


Standard  to  consecutive  12-month 
periods,  rather  than  to  rolling  12-month 
periods  beginning  with  each  month, 

Pennsylvania  P&L  suggests  that  the 
Commission  apply  the  12-month 
Standard  only  to  new  QFs  in  order  to 
inimize  administrative  problems  with 
xisting  QFs  whose  power  purchase 
Ontracts  may  be  based  on  calendar  year 
eriods,  SDG&E  and  Southern  California 
dison  suggest  that  the  Commission 
lontinue  to  apply  the  existing  calendar 
ear  standard,  beginning  with  the  first 
11  calendar  year  of  a  QF's  operation 
d  apply  the  new  12-month  standard 
dnly  to  the  initial  period  of  operation." 
SE)G&E  and  Southern  California  Edison 
believe  that  this  would  respond  to  the 
(iommission's  concern  about  the 
difficulties  QFs  initially  encounter  in 
their  operation  and  make  it  easier  for 
utilities  to  monitor  the  operation  of  a 
liirge  number  of  QFs.'^ 

Commission  Response:  American 
forest  and  Paper's  proposal  to  establish 
a  60-90  day  grace  period  for  new 
facilities  is  beyond  the  scope  of  this 
proceeding  and  the  Commission  will 
not  adopt  it. 

The  Commission  is  revising  its 
regulations  to  require  that  the  technical 
standards  be  measured  during  the  first 
year  of  operation,  on  a  consecutive  12- 
raonth  basis  beginning  with  the  date  the 
facility  first  produces  electric  energy.  A 
niew  facility  can  fail  to  meet  the 
technical  standards  in  any  period  from 
one  to  11  months  as  long  as  the  facility 
meets  the  technical  standards  for  the  12- 
njonth  period.  Compliance  with  the 
technical  standards  will  be  required  on 
a  {calendar  year  basis  beginning  with  the 
first  full  calendar  year  of  operation 
fallowing  the  date  of  initial  electric 
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''Southern  California  Edison  also  suggests  that, 
si  ite  certain  combined-cycle  configurations  have 
c)  ^ractcristi(  s  of  both  topping-cycle  and  bottoming- 
cy4e  facilities,  the  Commission  should  make  the 
oj  arating  and  efficiency  standards  for  combined- 
cvdr  facilities  the  same  as  for  topping-cycle 
fa  Jlities.  The  Commission  considers  combined- 
cycie  installations  to  be  topping-cycle  facilities 
St  t|cci  to  the  operating  and  efficiency  standards 
af  rflicable  to  such  facilities. 

ifcuthcrn  California  Edison  s!ii;);ests  that  the 
C(  itimission  should  also  require  combined  cycle 
fai  jities  to  calculate  the  efficiency  value  to  lake 
in  d  account  total  energy  input.  The  Commission 
intludes  the  total  energy  input  of  only  oil  or  natural 
gaklo  such  topping  cycle  facilities  in  the 
ca  culation  of  the  efficiency  value. 

'SDG&E  also  contends  that  the  current  operating 
and  efficiency  standards  have  failed  to  encourage 
alternative  energy  development  and  conservation 
an  J  suggests  that  the  Commission  should  initiate  a 
nei«  rulemaking  proceeding  to  raise  the  operating 
an  I  the  efficiency  standards.  At  this  juncture, 
hoi^ever.  the  Commission  is  primarily  concerned 
wi  :b  codifying  QF  precedent  and  otherwise 
strsemlining  itsQF  regulations.  It  is  not  prepared 
■  to  ijitiate  another  generic  QF  proceeding  at  this 
tin*. 


power  production. '9  This  should 
simplify  compliance  with  contracts  and 
regulations.  The  final  rule  revises  the 
Commission's  operating,  efficiency  and 
small  power  fuel  use  standards 
accordingly. 

2.  Clarification  of  the  Sequential  Use  of 
Energy  Requirement 

In  the  NOPR,  the  Commission 
proposed  to  clarify  its  requirements 
pertaining  to  cogeneration  facilities' 
sequential  use  of  energy  and  useful 
thermal  energy  output.  The 
Commission,  therefore,  proposed  to 
define  sequential  use  of  energy  in  a  new 
§  292.202(t);  in  the  final  rule,  this  new 
section  is  designated  §  292.202(s),  The 
NOPR  also  proposed  to  codify 
Commission  precedent  that:  (a)  A 
topping-cycle  installation  must 
subsequently  use  some  of  the  reject  heat 
from  the  electric  power  production 
process  for  a  useful  thermal  purpo.se; 
and  (b)  that  the  useful  portion  of 
thermal  energy  output  refers  to  the  heat 
used  in  a  heating  or  cooling  application 
or  made  available  to  a  commercial  or 
industrial  process.^o  In  the  case  of  a 
bottoming-cycle  cogeneration 
installation,  where  all  of  the  energy  is 
first  used  for  a  commercial  or  industrial 
process,  the  Commission  proposed  that 
the  facility  must  subsequently  use  some 
of  the  reject  heat  to  produce  electric 
power. 

Comments:  EEI  refers  to  a  multiple 
turbine  cogeneration  configuration  in 
which  some  of  the  turbines  are 
sequentially  producing  electric  power 
and  useful  thermal  output,  and  other 
turbines  are  only  producing  electric 
power.  EEI  contends  that  the  latter 
turbines  should  not  qualify  because  they 
do  not  save  fuel.  Southern  Companies 
also  maintains  that  sequential  energy 
use  must  remain  central  to  the 


"Under  this  approach,  small  power  producers 
and  cogenerators  will  account  for  the  earlv  period 
ofaQF"s  operation  under  both  the  12-monih 
standard  and  the  calendar  year  standard.  For 
example,  with  respect  to  a  facility  that  first 
produces  power  on  July  1,  1994,  conformance  wiih 
the  12-month  standard  xvill  be  necessarv  for  the  12- 
month  period  ending  June  30,  1995.  In  addition, 
conformance  with  the  calendar  year  standard  will 
be  necessary  for  that  facility  for  the  calendar  year 
ending  December  31,  1995. 

""Under  the  Commission's  proposal,  a  topping- 
cycle  cogenerator  applicant  would  provided  mass, 
heat  balance  (cycle)  diagram  to  demonstrate 
sequentiality,  an  adequate  level  of  useful  thenmal 
energy  output,  and  conformance  with  the  operating 
and  efficiency  standards.  Cycle  diagrams  delineate 
aver.ige  annual  hourly  energy  flows  at  various 
points  of  the  cogeneration  facility  (including  points 
of  fuel  input  and  working  Huid  input),  accounting 
for  hourly  and  seasonal  variations,  and  conditions 
such  as  temperature,  pressure  and  enthalpy  (heat 
content )  at  these  inputs,  at  the  outputs  of  the  ()rime 
movers,  and  at  delivery  points  to  the  therrtvdl 
appllcation.'process,  and  account  for  losses  between 
the  cogenerator  and  the  host. 


tjualifying  cogeneration  facility  concept. 
AGA  approves  of  the  Commission's 
discussion  in  the  NOPR  on  this  matter, 
because  it  contemplates  that  u.seful 
thermal  energy  will  be  extracted  at  any 
point  along  a  chain  of  linked  turbines 
rather  than  from  every  turbine  in  a 
multi-turbine  topping-cycle  installation. 

SDG&E  asks  the  Commission  to 
specify  a  minimum  percentage 
threshold  for  sequentially  produced 
useful  thermal  energy  output.  It  submits 
that  the  setting  of  a  minimum  threshold 
would  better  promote  the  conservation 
and  efficiency  goals  of  PURPA.  SDG&E 
also  recommends  that  the  Commission 
exclude  from  the  operating  and 
efficiency  values  of  a  facility  the 
incremental  electrical  and  thermal 
output  related  to  any  supplementary 
firing  in  a  combined-cycle  (topping- 
cycle)  extraction  turbine  configuration. 
SDG&E  contends  that  to  allow 
supplementary  firing  when  only  a  token 
portion  of  the  thermal  input  is 
converted  to  useful  thermal  energy 
output  is  not  an  efficient  use  of  energy 

American  Cogen  suggests  that  the 
Commission  require  facilities  to  account 
for  inefficiencies  in  the  thermal  host's 
equipment  with  greater  specificity. 
However,  if  the  Commission's  intent  is 
to  net  out  such  inefiiciencies  from  the 
useful  thermal  energy  output  at  each 
point  of  interconnection  with  the 
thermal  process  or  application, 
American  Cogen  contends  that 
accounting  for  such  inefficiencies  is 
onerous  and  should  not  be  adopted. 
Electric  Generation  Asso<;iation  raises 
similar  concerns.  Independent  Energy 
Producers  suggests  that  the  Commission 
use  an  approach  similar  to  that 
proposed  for  waste  fuels  and  provide  a 
non-exclusive  list  of  useful  thermal 
purposes  to  help  reduce  any 
uncertainty. 

SDG&E  is  concerned  that  the 
proposed  revised  definition  of  useful 
thermal  energy  output  does  not  exclude 
heat  dumped  or  rejected  after  deliver^' 
to  the  process,  and  that  space  and 
domestic  water  h(.'ating  and  cooling  uses 
have  not  been  included  in  useful 
thermal  energy  output,*"  SDG&E  also 
suggests  that  a  modified  independent 
business  purpose  test  be  applied  to 
determine  the  usefulness  of  novel 
themial  applications  or  processes. 

Commission  Rfsponse:  With  regard  to 
the  concerns  of  EEI.  Southern 
Companies  and  .American  Cogen,  the 
Conmiission's  final  rule  lioth  maintains 
the  sequential  use  of  energy  concept  and 
permits  a  QF  to  extract  usieful  thermal 
energy  at  any  point  along  a  chain  of 


"'  (.S«'c  LiPtlrddvne  Ki".o,ir(:h  C;orporation.  32 
FERC  1  61.102  (19H5I  HI,;  Inth-ne)]. 
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turbines  as  long  as  the  turbines  are 
linked  in  a  sequential  energy  flow. 
While  SDG&E  believes  that  the 
proposed  definition  of  sequential  use  of 
energy  was  too  vague,  the  Commission 
notes  that  the  new  definition  explicitly 
considers  the  operating  standard  with 
respect  to  topping-cycle  cogeneration 
facilities.  Under  the  operating  standard, 
5  percent  of  the  total  energy  output  of 
a  topping-cycle  cogeneration  facility 
must  be  useful  thermal  energy  outpirt  in 
order  for  a  facility  to  meet  the 
sequentiality  requirement. 

The  Commission  agrees  with 
American  Cogen  and  Electric 
Generation  Association  that  it  is  unduly 
burdensome  for  cogenerators  to  compile 
data  on  net  useful  thermal  energy 
output  that  accounts  for  host  equipment 
inefficiencies,  and  that  this  requirement 
would  not  be  consonant  with 
streamlining  the  QF  regulations.  It  is  not 
practical  to  account  for  inefficiencies 
related  to  each  piece  of  host  equipment. 
The  Commission,  however,  agrees  with 
SDG&E's  proposal  to  clarify  the 
definition  of  useful  thermal  energy 
output  to  clearly  account  for  such 
common  applications  as  space  heating 
and  space  cooling,  and  domestic  water 
neating. 

The  Commission  declines  to  adopt 
Independent  Energy  Producers'  »- 
proposal  to  create  a  non-exclusive  list  of 
useful  thermal  energy  output 
applications  and  processes  similar  to 
the  proposed  list  for  waste  fuels.  Since, 
by  design,  most  thermal  applications 
anc'  pro<;esses  are  common  and, 
therefore,  presumptively  useful,  a  listing 
of  permitted  thermal  applications/ 
processes  would  be  virtually  impossible 
to  compile.  Also,  any  such  list  would 
likely  exclude  unforeseen  variations  of 
previously  allowed  thermal 
applications/processes  that  would  also 
fall  within  the  presumptively  useful 
category. 

SIDGittE  has  raised  a  concern  about 
separate  firing  in  combined  cycle 
facilities,  in  which  fuel  is  used  to 
produce  steam,  some  of  which  is 
directly  used  in  the  thermal  application/ 
process  and  some  of  which  is  used  in  an 
extraction  turbine  generator  to  produce 
additional  electric  energy  and 
subsequently  additional  thermal  output. 
As  long  as  the  direct  and  indirect  use  of 
thermal  output  amounts  to  5  percent  of 
the  facility's  total  energy  output,  the 
facility  meets  the  operating  standard 
and  the  sequential  use  of  energy 
requirement.  The  Commi.ssion  does  not 
allow  the  use  of  duct  burners  (/.f?.. 
separate  firing  of  heat  recovery  boilers) 
solely  to  produce  electric  power  in 


condensing  turbine  configurations."-  In 
response  to  SDG&E's  suggestion  to 
modify  the  independent  business 
purpose  test,  the  Commission,  has  not 
proposed  to  modify  its  Electrodyne 
standard  in  this  proceeding.  Thus, 
SDG&E's  proposal  is  beyond  the  st:ope 
of  the  instant  proceeding. 

The  final  rule  adopts  §  292.202(s) 
accordingly. 

3.  Section  292.204(a)— Criteria  for  Small 
Power  Production  Facilities 

In  the  NOPR.  the  Commission 
proposed  to  amend  §  292.204(a)  of  its 
regulations  to  refiect  the  addition  by 
Congress  of  subsection  3(17)(E)  of  the 
Federal  Power  Act  (FPA)  pursuant  to 
the  Solar,  Wind,  Waste,  and  Geothermal 
Power  Production  Incentives  Act  of 
1990,  as  subsequently  amended  in  1991 
(the  Incentives  Act).  "Subsection  .3(17)(E) 
temporarily  removed  the  otherwi.se 
applicable'subsection  3(17)(A)  80  MW 
size  limitation  on  eligible  .small  power 
production  facilities. 

Eligible  facilities  are  those  solar, 
wind,  waste  and  geothermal  powered 
small  power  production  facilities  for 
which  either  a  notice  of  self- 
certification,  or  an  application  for 
Commission  certification,  was 
submitted  to  the  Commission  by 
December  31,  1994.  In  addition, 
construction  of  eligible  facilities  must 
commence  not  later  than  Dt^ccmber  31, 
1999,  or,  if  not  by  then,  re nsonnble 
diligence  must  be  exercised  toward  the 
completion  of  such  facilities  taking  into 
account  all  factors  relevant  to  their 
construction. 

Comments:  EEI  suggests  that  the 
Commission  require  that  operators  of 
eligible  facilities  provide  evidence  that 
they  have  made  a  good  faith  effort 
toward  the  timely  completion  of  such 
facilities  by  December  31,  1999.  taking 
into  account  all  factors  relevant  to  their 
construction,  in  order  to  maintain 
eligibility  for  exemption  from  the  size 
restriction. 

Independent  Energy  Producers 
expresses  concern  that  under  the 
Incentives  Act,  as  amended,  existing 
sniall  power  production  facilities  of 
greater  than  80  MW  may  lose  their 
qualifying  status  if  they  must  be 
recertified  subsequent  to  December  31. 
1994.  They  request  that  the  Commission 
clarify  that  recertification  of  an  existing 
eligible  solar,  wind,  waste  or  geothermal 
small  power  production  facility  h.rger 
than  80  MW  after  December  31,  1994, 
will  not  endanger  that  project's 
qualifying  status.  Independent  Energy 
Producers  asserts  that  it  would  be 


unreasonable  to  interpret  the  Incentives 
Act,  as  amended,  to  take  away  existing 
benefits  from  a  project  which  otherwise 
meets  all  eligibility  requirements  simply 
because  it  undergoes  modification  or 
some  other  change  in  circumstances,  not 
related  to  the  size  cap,  requiring  a 
subsequent  filing  some  time  during  the 
project's  u.seful  life.  Such  modifications 
include  minor  changes  in  a  project's 
size,  transmission  routing,  or  ownership 
and  occur  frequently,  according  to 
Independent  Energy  Producers. 

Commission  Response:  In  adding 
Subsection  3(17)(E)  to  the  FPA, 
Congress  only  required  that  applicants 
exercise  reasonable  diligence  toward  the 
completion  of  construction  of  eiiuible 
small  power  production  facilities,  in 
tho.se  instances  when  construction  has 
not  commenced  by  December  31,  1999. 
In  deciding  to  allow  eligible  small 
power  producers  to  start  construction 
after  December  31.  1999,  Congress 
obviously  considered  the  potential  for 
delays,  yet,  notably,  it  did  not  establish 
a  requirement  that  construction  be 
completed  by  any  particular  date. 
Therefore,  it  would  not  be  appropriate 
for  the  Commission  to  adopt  EEI's 
suggestion  to  require  in  all  cases  eligible 
small  power  producers  to  demonstrate 
reasonable  diligence  to  complete 
construction  of  eligible  facilities  by 
December  31.  1999. 

In  response  to  Independent  Energy 
Producers,  we  do  not  believe  that  an 
eligible  solar,  wind  waste  or  geothermal 
facility  will  lose  QF  status  if. 
subsequent  to  December  31,  1994,  such 
facility  either  files  a  notice  of  self- 
recertification  or  an  application  for 
Commission  recertification,  as  long  as 
the  project  is  not  fundamentally  altered 
from  the  project  described  in  the  notice 
of  .self-c;ertification  or  application  for 
Conmiission  certification  filed  prior  to 
January  1.  199.5.«» 

The  Commission  will  retain  the 
proposed  regulatory  text  for  18  CFR 
292.204(a). 

4.  Waste 

In  the  NOPR  the  Commission 
proposed  to  drop  the  existing  definition 
of  "waste  "  as  a  by-product  material."'' 


»-  Smp  Adolf  Coors  Company.  34  KERC 1  61.200 
(198f.). 


'".M  ihis  jiiiiclure.  thi?  Commission  bflicvi-s  it  is 
approprialo  to  dpterminr  whether  a  proicct  has  Immmi 
fimdamentally  allprcd  on  a  casp-by-case  b.isis. 

"■■  PURP.\  (i(M!S  not  define  the  term  ■wasli"."  In 
the  prcamt)lc  to  it.s  final  rule  implemrntinj;  I'l'RP.\. 
the  Commission  defined  waste  as  "byproduct 
maleri.ils  other  than  biomass."  FERC  Stats,  and 
Regs..  Regulations  Preambles.  igrj'-lUHl  1  30.134 
at  30.934.  In  Kenvil  Energy  Corpordtion  IKcnvil).  2  I 
FERC  1  61.139  (19831.  the  Commission  found  that, 
to  U"  waste,  an  energy  source  must  be  both  a  by- 
product and  have  no  commercial  value. 
Subsequently,  the  Commission  found  that  applying 
the  by-product  test  is  not  only  cuml)ersome.  but 


Thfc  Commission  intended  to  make  it 
easier  to  determine  the  energy  sources 
thait  certain  qualifying  small  power 
production  facilities  can  use.  To  make  it 
easier  to  certify  a  qualifying  facility,  the 
Commission  also  proposed  to  list 
specific  energy  sources  that  it  had 
praviously  approved  for  treatment  as 
waBle.8* 

Comments:  EEI  and  Southern 
Companies  are  concerned  that 
eliminating  the  by-product  test  in  the 
revised  definition  of  waste  may 
encourage  the  deliberate  creation  of  a 
waste  material.  Each  recommends  that 
an  bnergy  source  not  qualif\'  as  waste 
unless  it  would  otherwise  exist  in  the 
absence  of  the  QF  that  will  relv  on  it. 

American  Iron  and  Steel,  Utility 
Systems  Florida.  Anthracite  IPPs  and 
Independent  Energy  Producers  suggest 
that  whether  the  owner  or  operator  of  a 
QF  pays  for  the  energy  source,  incurs 
costs  a-.suciated  with  its  removal  and 
traosportation  to  the  QF.  and  adds  value 
by  way  of  upgrade,  should  not  affect  the 
determination  of  commercial  value. 
American  Iron  and  Steel  proposes  that 
the  Commission  consider  commercial 
value  in  the  context  of  its  value  to 
potential  purchasers  other  than  owners 
and  operators  of  QFs.  Anthracite  IPPs 
observes  that  upgrades,  such  as  cleaning 
and  washing,  might  be  necessary  before 
a  QF  can  use  a  waste.  Utility  Systems 
Florida  notes  that  almost  everything  has 
some  commercial  value  after  it  is 
cleaned,  and  suggests  that  the 
Commission  define  waste  in  terms  of  an 
energy  source  that  is  both  an 
environmental  hazard  and  has  little  or 
no  commercial  value. 

American  Iron  and  Steel.  EEI  and 
Southern  Companies  urge  the 
Commission  to  state  that,  once  the 
Commission  determines  that  a  QF's 
energy  source  is  waste,  the  Commission 
will  continue  to  treat  that  energy  source 
as  v^'Bste  even  if  the  waste  subsequently 
acquires  commercial  value.  They 
maintain  that  this  approach  is  necessary 
to  maintain  the  QF's  qualifying  status. 

The  CPUC,  EEI  and  Southern 
Companies  propose  that  the 
Commission  periodically  review  and 
update  its  list  of  waste  materials."'' 


also  j.s  not  needed  to  address  the  issue  of  what 
constitutes  waste.  For  example,  in  Big  Horn  Energy 
Pandnrs.  38  FERC  1  61.2GS,  onleron  rphnaring.  40 
FER(il  61.305  (1987)  [Big  Horn),  the  Commission 
ccrtilied  as  waste,  coal  which  was  not  a  true  bv- 
prod  ici  uf  the  coal  mining  operation  but  was 
simp  y  not  extracted  because  it  was  unwanted. 

Secljion  292.202(a)  defines  "biomass"  as  any 
orgar  it  material  not  derived  from  fossil  fuels. 

"^"he  Commission  intended  that  its  waste  list  not 
be  exrjusive. 

"^I  !^e  CPUC  notes  that  the  proposed  waste  li»t  is 
based  Upon  market  data  for  the  period  1987  through 
1991   EEI  is  concerned  that  technology  nwy  quickly 


JMI 


Anthracite  IPPS  and  Applied  Energy 
argue  that  it  is  unnecessary  to  limit 
petroleum  coke  and  used  rubber  tires  to 
that  which  cannot  be  commercially 
marketed,  since  the  Commission  has 
already  listed  each  item  as  waste."'' 
American  Iron  and  Steel  suggests  that 
the  Commission  specifically  list  coke 
oven  gas  and  blast  furnace  gas  as 
waste."" 

Ridgewood  and  RW  Partners  suggest 
that  the  Commission  include  on  the  list 
of  waste  environmentally  problematic 
substances  such  as  used  crankcase  oil 
and  other  used  petroleum  products."'' 
Anthracite  IPPs  recommends  that  the 
Commission  include  on  the  waste  list 
coal  "fines."  regardless  of  their  BTU 
content."*'  It  argues  that  fines  are 
extremely  difficult  to  handle  because  of 
their  small  particle  size  and  their 
tendency  to  become  difficult  to  handle 
when  wet.'"  Anthracite  IPPs  also 
proposes  that  the  list  be  expanded  to 
include  subbituminous  coal  or  blends  of 
bituminous  and  subbituminous  coal, 
regardless  of  whether  such  material  is  in 
place  or  is  a  refuse."*- 


cause  a  listed  waste  to  acquire  some  economic 
value.  Southern  Companies,  concerned  about  delay, 
recommends  that  the  Commission  establish  a  list  of 
wastes  but  not  include  the  list  in  the  Commission's 
regulations.  .Southern  Companies  suggests  that  ihe 
Commission  invite  public  comment  on  the  list  and 
update  the  list  periodically. 

"■^  Anthracite  IPPs  cites  Sunlaw  Energy  Corp..  37 
FERC  162.255  (1986)  and  Exeter  Energy  Lim.ited 
Partnership.  48  FERC  1162.135  (1985).  Applied 
Energy  cites  Ultrapower.  Inc..  34  I'ERC  162.144 
(1986).  GWF  Power  Systems  Company.  Inc..  45 
FERC  162.159  (1988)'.  and  the  Commission's 
discussion  of  petroleum  coke  without  rega.-d  to  its 
commercial  value  at  FERC  Slats,  and  Regs., 
Regulations  Preambles  1977-1981  1 30.134  at 
30.934.  In  that  latter  discussion,  the  Commission 
also  referred  to  refinery  gas  and  plastics  as 
additional  examples  of  Waste. 

""American  Iron  and  Steel  states  that  these  gawis 
cannot  !>;  marketed  outside  the  steel  industry  due 
to  low  Blu  content,  intermittent  production,  and 
capture  and  storage  problems.  It  also  suggests  that 
the  Commission  consider  including  as  waste  steel 
industry  process  gases  such  as  C;orex  off-gas  and 
direct  steel  making  off-gas. 

"'' Ridgewood.  RVV  Partners.  Utility  Systems 
Florida.  Uonald  L.  Warner  and  Steven  Anthony^ 
Huff  maintain  that  listing  used  crankcase  oil  as* 
waste  would  provide  an  incentive  for  its  propi-r 
disposal,  reduce  its  role  as  an  environmental 
nuisance,  encourage  its  recycling  for  use  in  electric 
generation,  help  reduce  oil  imports,  and  remove 
skepticism  among  lenders  as  to  the  status  of  self- 
certified  facilities  that  rely  on  it. 

*'Fines  are  small  or  powdery-sized  particles  of 
coal  that  result  from  coal  mining,  sizing  or 
processing  operations. 

•"  Anthracite  IPPs  further  states  that  util:ii<>s  do 
not  .specifically  purchase  fines,  and  that  fines  are 
typically  in  Ihe  form  of  silt  comprised  of  coal  fines 
and  ash  materials  from  coal  washing  operations  and 
are  dispo.sed  of  in  settling  or  slurry  ponds. 

■"  Subbituminous  coal  has  a  lower  heal  content    . 
than  bituminous  coal,  averaging  9.000  Btu'lb. 

Anthracite  IPPs  also  proposes  that  Ihe 
Commission  regard  as  waste:  (1)  Top  or  boitoiM 
anthr.ii  ite  coal,  and  (2)  subbituminous  and 


Commission  Response:  The 
Commission  is  simplifying  the 
qualifying  status  detennination  of 
facilities  that  use  waste  energy  inputs  in 
two  ways.  First,  the  Commission  is 
publishing  a  list  of  waste  energy  inputs 
that  the  Commission  has  previously 
approved.  Second,  the  Commission  is 
streamlining  its  waste  determination 
process  for  those  energy  inputs  that  do 
not  appear  on  the  list,  by  changing  its 
two-part  A.V?m'/7  approach  [i.e., 
appli{;ation  of  a  "by-product  test"  in 
conjunction  with  a  "little  or  no  current 
commercial  value"  test)  to  require  only 
that  the  proposed  waste  fiiel  source 
have  little  or  no  current  commercial 
value. 

Section  292.204(b)  requires  that,  for  a 
waste-fueled  qualifying  small  power 
production  facility,  75  percent  or  more 
of  the  total  energy  input  to  the  facility 
must  be  waste."'^  Determining  whether  a 
facility  meets  this  criterion  will  entail 
an  evaluation  of  the  average  quality 
characteristics  of  the  fuel,  if  the  fuel  is 
a  waste  fossil  fuel  energy  input  to  a 
facility,  or  a  description  of  the  facility's 
energy  input  if  it  is  not  using  a  waste 
fossil  fuel. 

The  final  rule  will  provide  that  even 
if  the  owner  and/or  operator  of  a  QF 
pays  for  a  material  and  incurs  expenses 
to  transport  andupgrade  it.  the  material 
is  a  waste  if  no  other  sector  of  the 
Nation's  economy  uses  the  material;  hut, 
if  there  is  a  demand  for  the  material, 
other  than  in  the  QF  industr\\  the 
material  is  considered  to  have 
commercial  value  and  is.  therefore,  not 
waste  under  the  "little  or  no  commercial 
value"  test.  The  Commi.ssion  will  not 
consider  value  to  the  cogenerator  or 
small  power  producer  as  commercial 
value.  Should  a  waste  material  acquire 
commercial  value  after  the  Commission 
has  certified  a  facility  that  uses  such 
material,  or  after  a  small  power 


bituminous  i-oal  that  the  I  'niled  Si,ilo>  Ui'partnient 
of  Ihe  Interior'.-  Bureau  of  Und  Manage.-neiii  (HI. Ml 
has  determined  to  (je  waste,  including  any  uf  this 
ciial  with  the  same  characteristic  s  that  may  extend 
onto  non-Feder.il  or  Indian  land  not  -inder  me 
m.M's  jurisdiction.  Anihratile  IPPs  notes  'hrfl.  sime 
Bl.M  iurisdi(  lion  only  extends  to  FVderil  or  Indian 
lands,  the  waste  list's  reference  to  BLM  a[)proycd 
wastes  on  such  lands  is  redundant. 

Anthracite  IPPi  a1>o  wants  Ihe  Coinm;s>-ici;i  to 
provide  in  its  regulations  that  any  tnal  source  not 
listed  .is  ,1  waste  in  the  Commission's  regulaliojis 
may  qualify  as  w«.sie  upon  a  showing  that  il  has  no 
commercial  talue.  Anthracite  IPPs  also  wants  all 
references  to  Btu  or  a.sh  content  lo  refer  to  .ivernge 
v.ilui's  so  that  variations  in  Btu  or  ash  contenl  will 
not  pri'ciude  a  potential  fuel  source  from  qualifying. 

"'SfHtiim  292.204  rejds  in  relevant  p.irl.  as 
follows: 

(bl  f'ufl  list'.  ( 1  )(i)  The  prim.iry  energy  souri  <•  of 
the  facility  must  be  biomass.  waste,  renewable 
resources,  geothermal  re.sources.  or  anv 
combination  thereof,  and  75  perieni  m  more  o)  ihe 
total  energy  input  must  be  from  these  .sources. 
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|)ri)'Jii(;er  or  cogenerator  ha.s  Tiled  a 
nolice  of  self-certification  referring  to 
siu.n  niaterial.  the  facility  will  not  lose 
its  (jualifving  status  because  the  material 
troiii  which  it  generates  electric  energy 
has  acquired  commercial  value."" 

T!iH  requirement  that  the  waste  energy 
input  exist  in  the  absence  of  the  QF 
industry  will  allow  the  Commission  to 
rHgard  as  waste  those  materials  that  are 
not  bv-products  of  industrial  processes 
hut  are  nevertheless  unwanted,  while 
precluding  the  creation  of  contrivwl 
energy  inputs  for  the  sole  purpose  of 
having  the  Commission  view  them  as 
"waste." 

It  is  virtually  impossible  to  develop  a 
simplified  determination  procedure  that 
will  work  perfectly  to  determine  what  is 
waste.  There  may.  for  example,  be 
substances  that  the  Commission  has  not 
listed  as  waste  and  do  not  qualify  as 
waste  under  the  "no  commert;ial  value" 
component  of  the  test  that,  nevertheless, 
mav  truly  be  waste.  The  Commission 
will  consider  reasonable  proposals  for 
the  special  treatment  of  specific 
materials  as  "waste."  on  a  case-by-case 
basis. 

The  Commission  will  list  petroleuri 
coke  and  used  rubber  tires  as  waste, 
without  reference  to  their  commercial 
marketability."' The  Commission  will 
also  add  refinery  off-gas  and  plastic  to 
the  list  of  those  materials  that  it  regards 
as  waste.  The  Commission  will  consider 
the  avernge  Btu  and  ash  content  of  coal 
located  in  refuse  ponds  when 
determining  whether  it  is  waste. 

The  Commission  notes  that  it 
currently  accepts  BLM  determinations 
regarding  waste  coal  liK.ated  both  within 
BLMs  jurisdiction  and  located  on  non- 
I'ederal  or  non-Indian  lands  outside  of 
BLM's  jurisdiction,  provided  that 
applicants  show  that  the  latter  refuse  is 
an  extension  of  a  portion  of  the  relevant 
coal  seam  (e.g.,  top  or  bottom  coal]  or 
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'*'Thf  Commission  rejcc!!!  Sorilhcm  Comji.inins' 
siiggpsliiin  that  the  Commission  publish  ujidn'cit 
lisls  i)f  Witslp  mat'!ri.>!s  wit!i'"'iit  ipvisiiig  il> 
riv,i:"i'<"ns.  llinicr  Southern  ComjM'iie.s" 
riHonimpndeii  procftliire.  there  wn\!ki  stil!  !)•' 
notice  .ind  comments  and  the  Cf'mmis.'iion  woiiiii 
i!i!l  frwiiientiy  have  to  iipd.He  its.lisi  ot  woste 
nitiif;rid!s  The  Commission  wimiube  takiny  rm  an 
<\dditiiina!  adm.nir.lralive'mrden  wi'houl  saving 
anv  limi'. 

If  wniild  t<e  impr-dCtiral  to  eMalilish  a  spncial 
'ipildte  procedure  for  the  wa.ste  list.  S;nce  v,!rlOii"i 
n-.aleriais  m.av  gain  or  lose  commercial  value  nv(>r 
time,  u  delhiled  listing  of  waste  material-. ;  onld 
r(>(|viirp  frf"]iienl  revisions  of  ih^'Corrimission's 
rHjjiilalions. 

'^  I'elroleum  coke  is  a  by-prod  icl  iif  the  oil 
refininR  process  that  is  very  low  in  volatile  matter. 
UMially  high  in  .-iulfiir  uontenl.  and  an 
environmentally  hazardous  wayte.  I jMid  rubber 
tiros,  while  high  in  heat  content,  are  not  burned  in 
riirivenJional  boilers,  do  not  represent  an  oiiergy 
source  for  electric  iililities.  and  are  detrimental  to 
the  environment. 


other  refuse  source  (e.g..  refuse  pile) 
determined  to  be  waste  by  B!.M. 
However,  since  reference  to  Federal  or 
Indian  lands  serves  to  clarify  the  extent 
of  BLM's  jurisdiction  for  all  applicants, 
the  Conmiission  sees  no  reason  to 
modify  the  regulatory  text  in  this 
regard.*"' 

The  Commission  will  not  list  as 
waste:  Anthracite  and  bituminous  coal 
fines;  .subbttuniiiious  coal:  blends  of 
bituminous  and  subbituminous  coal 
having  an  average  heat  value  greater 
than  9.500  Btu  per  pound  with  an 
average  of  25  percent  or  more  ash 
content:  or  used  crankcase  oil  o7  other 
used  petroleum  products."' 

Ill  this  proceeding,  the  Commission 
d(KiS  not  intend  to  make  generic  ndings 
on  specific  materials  that  it  has  not 
previously  considered.  With  respeti  to 
materials  winch  the  Commission  has 
not  li.sted  as  "waste."'  an  applicant  is 
always  fret;  to  submit  a  showing  that  in 
a  particular  case  the  material  has  little 
or  no  current  commercial  value  and 
would  not  exist  in  the  absence  of  the  QF 
industry. 

Finally,  in  light  of  the  Commis.sions 
treatment  of  waste  natural  gas  for 
cogeneralion  purposes.'"*  the  final  rule 
will  provide  that  a  (.ogeneration  facility 
may  use  a  waste  that  meets  the 
definition  of  §  292.202(b)  as  au  energy 
input  without  considering  the  wa.ste 
fuels  energy  input  to  the  cogeneralion 
facility  in  computing  its  efficiency  value 
under  §292.20.5. 

The  Commission  agrees  with 
Anthracite  IFPs"  suggestions  that  any 
coal  source  not  listed  as  a  waste  in  the 
Commission's  regulations  may  qualify 
as  waste  upon  a  .showing  that  ii  has 
little  or  no  commercial  value  and  that 
all  references  to  Btu  or  nsh  uonlenl  reft.-r 
to  average  value.s. 

The  final  rule  revises  and  clarifies 
S8  292.202(b)  a'ld  292.205  accordingly. 


''•See  Bie,  I'orn. 

"'.Some  .\;i:hr3(  ile  atid  bituminini.s  roal  fines, 
when  dried  and  where  tran.^portalion  dislant.es  are 
.short,  have  a  h^h  Htii  (ontcnt  and  comme'cial 
value.  Son.-.:  pub!;'-  utilities  and  various  other 
i;niities  use  antbrarite  silt  piinds  as  a  source  of  f  jcl 
See  tlr(:tn>il}-np.  I-orm  423  d.ita  for  Hi'J2  sui'.yest 
tiiat  electric  utilitie.<;  purrha.se  fiibbituminous  coal 
vKiih  a  heal  content  of  9.300  Btu  per  poun.i  and  an 
ash  i:ontcni  of  mor;  than  25  percent. 

tJ.s«i  ca-nkrar-c  oil  is  currently  repror.cs.sed  for 
use  as  an  industrial  boiler  ftiol,  in  nsplialt 
prodiiciion  and  cement  kilns.  Il  i.s  also  refined  for 
(i.se  in  lubricants  and  for  reu.se  a.";  motor  oil. 

The  Commis.siot)  lacks  sufficient  infonnaiiun  tu 
support  a  jicneric  finding  that  hot  ^.tscs.  such  as 
oxysen  furnace  oft -gas  and  hot  blast  furnace  air. 
have  no  uonunercial  value. 

■*  Red  Top  Cot-eneration  Project.  \.V  .  fi2  FERC 
Ifil.ZOS.  ivh's  drnwd.  fi5  FERC IRl .044  (19031. 


G.  Port  294—Procpdiin'S  for  Shortages 
ofEli'rtric  Energy  nnd  Capacity  I  'ndrr 
Section  206  of  Public  Utilities 
He^^iilntory  Policies  Act 

III  the  NOFR.  the  Commission 
proposed  to  modify  §  294.101(b)  to 
provide  that  a  public  utility  need  not 
file  with  the  Commission  a  (:oiitingenr;y 
plan  for  accommodating  shortag«*s  of 
electric  (Miergy  or  capacity  affecting  its 
firm  power  wholes«ile  customers,  or 
modify  sut.h  a  contingency  plan  aln^ady 
on  file  with  the  Commission,  if  the 
public  utility  includes  certain 
provisions  in  the  appropriate  wholesale 
rate  schedule.  The  Commission  also 
proposed  to  modify  §294.101  by  adding 
a  new  paragraph  (fl.  which  would 
provide  that,  if  a  public  utility  includes 
in  its  rate  schedule  provisions  that  it 
will  report  anticipated  shortages  of 
electric  energy  or  capacity  to 
appropriate  state  regulators  and  to  its 
whole.sale  customers,  then  the  public 
utility  need  only  report  to  the 
Commission  the  nature  and  projected 
duration  of  the  anticipated  capacity  or 
energy  supply  shortage  and  furni.sh  a 
list  of  the  firm  power  or  wholesale 
supply  cu.stomers  likely  to  be  affected 
by  the  shortage. 

EEI,  NKF  and  Southern  Companies 
support  the  proposed  revi.^ions  to  the 
Commission's  reporting  reciuirements. 
Baltimore  Gas  &  Electric  asks  the 
Commis.sion  to  eliminate  the 
requirement  to  report  to  the 
Commission  anticipated  shortages  ol 
electric  energy  and/or  capacity  for  those 
public  utilities  that  file  an  Integnled 
Resource  Plan  or  least-cost  plan 
containing  the  required  information 
with  their  State  regulatory  authorities. 

The  Commission  declines  to  adopt 
Baltimoru  Gas  &  Electric's  suggestion. 
As  the  Commission  noted  in  the  NCIPK. 
.section  202(g)  of  the  FPA  requires  that 
public  utilities  file  contingency  plans 
for  shortages  with  the  Commission  as 
well  as  with  any  appropriate  state 
regulatory  authority.  To  satisfy  section 
202(g).  it  is  not  enough  for  public 
utilities  to  file  contingency  plans  with 
state  regulatory  authorities  only,  they 
must  also  file  with  this  Commission 
contingency  plans  thai  affect  whole.sale 
customers 

The  proposed  rule  simply  gives  a 
public  utility  the  option  of  not 
st'paratt.'ly  rejiorting  its  contingency 
plans  if  it  already  includes  certain 
provisions  in  its  wholesale  rate 
schedules.  Otherwise,  the  public  utility 
must  file  a  brief  .statement,  summarizinR 
the  public  utility's  contingency  plaits.  If 
a  public  utility  does  not  avail  itself  of 
the  now  rate  schedule  option,  it  will 
merely  have  to  summarize  how.  under 


the  plan  that  it  files  with  the  state,  it 
will  treat  its  wholesale  customers  in  the 
event  of  a  shortage  of  electric  energy. 
The  Commission  does  not  consider  this 
requirement  burdensome,  and  the 
requirement  will  satisfy  the 
Commission's  obligation  to  ensure  that 
a  public  utility  will  treat  its  wholesale 
customers  in  a  fair  and  non- 
discriminatory manner  in  the  event  of  a 
shortage  of  electric  energy.  Accordingly, 
the  Commission  adopts  the  changes  to 
part  294  as  proposed  in  the  NOPR. 


H.  Part  382— Annual  Charges 

The  proposed  rule  would  modify 
§§  382.102  and  382.201,  which  pertain 
to  the  requirement  that  public  utilities 
report  total  annual  adjusted  sales  for 
resale  megawatt-hours  and  total  annual 
coordination  sales  megawatt-hours  for 
the  purposes  of  computing  annual 
charges.  Under  the  proposed  rule, 
public  utilities  that  are  exempt  from 
filing  Form  1  would  be  subject  to  the 
annual  charge  regulations  and  would  be 
assessed  annual  charges.""  The 
proposed  rule  also  would  change 
definitions  in  the  annual  charge 
regulations  to  allow  for  calculation  of 
annual  charges  consistent  with  the 
classification  of  transactions  volumes  as 
reported  on  Form  1.  The  proposed  rule 
would  also  revise  the  regulations  to 
state  how  the  Commission  proposes  to 
calculate  annual  charges. 

Comments:  EEI  requests  a  fuller 
explanation  of  the  Commission's 
proposed  changes  in  the  calculation  of 
annual  charges  and  of  how  those 
contemplated  changes  will  interact  with 
the  elimination  of  certain  filing  fees 
proposed  in  Docket  No.  RM92-17- 
000.'""  EEI  also  recommends  that  the 
Commission  bill  applicants  directly  for 
filings  that  are  unusually  extensive  or 
that  require  an  extraordinary  amount  of 
the  Commission's  time  and  effort  to 
process. 

NEP  expresses  concern  that  the 
proposed  change  in  the  formula  for 
calculating  utilities'  annual  charges  may 
produce  dramatic  increases  in  the 
assessments  on  individual  public 
utilities.  NEP  asks  the  Commission  to 
def'ir  adoption  of  the  proposed  change 
in  the  annual  charge  formula  until  the 
utilities  have  an  opportunity  to  assess 
the  likely  effect  of  the  change. 


■^ijhe  Commission  has  determined  that  the 
annual  charge  obligation  also  applies  to  all  public 
utility-  power  marketers.  Morgan  Stanley  Capital 
Grouf),  Inc..  69  FERC161.I-5  (1994).  ivbg 
pending. 

""'Subsequent  to  the  filing  of  EEI's  comments,  the 
Comitiission  i.ssucd  a  final  rule  in  Docket  No. 
R.Vl9a-17-000  revising  its  filing  fee  structure.  See 
Elimination  of  Filing  Fees.  Order  No.  548.  58  VR 
2968  I)an.  7.  1993),  III  FERC  Stats,  ft  Regs.  1  30.900 
(19911. 


Southern  Companies  comments  that 
public  utilities,  whether  or  not  they  file 
a  Form  1,  should  pay  annual  charges. 

Commission's  Response:  With  respect 
to  EEI's  comments,  the  rule  eliminating 
certain  filing  fees  does  not  affect  the  fact 
that  utilities  are  assessed  annual 
charges.  With  respect  to  EEI's  and  NEP's 
comments,  the  proposed  rule  changed 
some  definitions  and  explained  how 
transaction  volumes  would  be  reported. 
However,  the  proposed  rule  does  not 
change  the  formula  for  calculating 
annual  charges.  The  proposed  rule  is 
clarifying  in  nature,  linking  the 
reporting  of  transaction  volumes  to 
specific  statistical  classifications  on 
Form  1. 

We  will  deny  NEP's  request  that  we 
defer  adopting  the  change  in  the  annual 
charge  regulations.  Public  utilities  have 
had  approximately  two  years  since  the 
issuance  of  the  NOPR  to  assess  the  effect 
of  the  change.  Further  deferral  of  action 
is  unwarranted. 

Accordingly,  we  will  adopt  the  final 
rule  as  proposed. 

/.  Part  385— Rules  of  Practice  and 
Procedure 

The  proposed  rule  deleted  Rule  717. 
§  385.717,  which  expired  by  its  own 
terms  on  May  21,  1986,  and  deleted 
cross-references  to  Rule  717  contained 
in  other  rules.  EEI  supports  the  deletion 
of  Rule  717,  and  there  were  no 
comments  opposing  the  deletion  of  Rule 
717.  Accordingly,  we  will  adopt  the 
final  rule  as  proposed. 

IV.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  environment.'"' 
The  Commission  has  categorically 
excluded  certain  actions  from  this 
requirement  as  not  having  a  significant 
effect  on  the  human  environment.'"-  No 
environmental  consideration  is 
necessary  for  the  promulgation  of  a  rule 
that  is  clarifying.  corre«;tive.  or 
procedural  or  that  does  not  substantially 
change  the  effect  of  legislation  or 
regulations  being  amended  or  applies  to 
accounting  orders,  the  establishment  of 
just  and  reasonable  rates,  the  issuance 
and  purchase  of  corporate  securities  or 
corporate  regulation.'"'  The  final  rule  is 
clarifying  and  procedural  in  nature.  It 
merely  makes  clerical  and  clarifying 


JMI 


""  Regulations  Implementing  National 
Environmental  Holicv  Act.  52  FR  47897  (I^-c.  17. 
1987).  F-ERC  Stats,  ft  Regs..  Regulations  Preambles 
1987-1990. 1  30.783  (1987). 

"'•  18  CFR  380.4. 

"••18  CF-R  380.4(a)(2)(ii).  380.4(a)(15Ml6). 


changes  and  deletes  reporting 
requirements  and  regulations  that  the 
Commission  has  decided  are  no  longer 
necessary  or  that  refer  only  to:  (a)  The 
establishment  of  just  and  reasonable 
rates;  or  (b)  the  issuance  and  purchase- 
of  corporate  securities. 

Section  201  of  PURPA  includes 
"waste"  as  an  allowable  primary  energy 
source  for  qualifying  small  power 
production  facilities.  To  the  extent  the 
Commission  is  revising  the  definition  of 
"waste,"  incorporating  an  illustrative 
list  of  waste  energy  sources,  this  action 
merely  codifies  current  Commission 
practice;  it  does  not  substantially 
change  the  effect  of  the  underlying 
legislation. 

Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
necessary. 

V.  Regulatory  Flexibility  Certincation 

The  Regulatory  Flexibility  Act  '"^ 
requires  rulemakings  to  either  contain  a 
description  and  analysis  of  the  impact 
the  proposed  rule  will  have  on  small 
entities  or  to  certify  that  the  rule  will 
not  have  a  substantial  economic  impact 
on  a  substantial  number  of  small 
entities.  The  final  rule  removes 
unnecessary  and  obsolete  regulations. 
The  only  additional  reporting 
requirements  that  the  Commission  is 
adopting  will  serve  to  reduce  discovery 
burdens  and  improve  processing  of 
filings.  The  Commissions  newly 
adopted  regulations  governing  QFs 
merely  clarify  and  codify  Commission 
precedent.  Finally,  since  the  final  rule  is 
designed  to  reduce  regulatory  burdens, 
the  Commission  expects  that  any  impact 
on  small  entities  affected  by  the  final 
rule  will  be  beneficial.  Accordingly,  the 
Commission  certifies  that  these 
proposed  rules,  if  adopted,  will  not  have 
"a  significant  economic  impact  on  a 
sub.stantial  number  of  small  entities." 

The  Small  Business  Administration 
supports  the  substance  of  the  proposed 
rule  and,  specifically,  agrees  that  the 
proposed  rule  will  be  beneficial  to  QFs. 
However,  the  Small  Business 
Administration  maintains  that  the 
Commission  should  perform  a 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act.  According  to 
the  Small  Business  Administration, 
unless  the  Commission  can  demonstrate 
that  the  beneficial  effects  of  the  rule  will 
not  be  significant,  the  Commission  must 
prepare  a  final  regulatory  fiexibility 
analysis  pursuant  to  section  604  of  the 
Regijlatory  Flexibility  Act.  The  Small 
Business  Administration  contends  that 
such  an  analysis  may  lead  to  further 
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methods  of  reducing  the  regulatory 
burdens  imposed  on  small  generators  of 
electricity. 

The  Commission  finds  that  the 
proposed  rules  will  assist  small 
businesses  in  a  significant  but 
unquantifiabla  manner  and  that  furthyr 
regulatory  flexibility  analysis  is 
unnecessary. 

VI.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (OMB)  regulations  '"*  require 
that  OMB  approve  certain  information 
collection  requirements  imposed  by  an 
agency.  The  information  collection 
requirements  in  the  final  rule  are 
contained  in  FEKC-516  "Electric  Rate 
Filings"  (1902-0096).  FERC-523 
"Applications  to  Issue  Securities" 
(1902-0043).  FERC  525  "Financial 
Audits"  (1902-0092).  raRC-556 
"Application  for  Certification  of 
Qualifying  Status  as  a  Small  Power 
Production  Facility  or  Cogeneration 
Facility"  (1902-0075).  FERC-582  "Oil. 
Gas  and  Electric  Fees  and  Annual 
Charges"  (1902-0132)  and  FERC-585 
"Reports  on  Electric  Energy  Shortages 
and  Contingency  Plans  Under  PURPA 
206"  (1902-0138). 

The  respondents  are:  Utilities  and 
persons  wishing  to  issue  securities,  or 
assume  obligations  or  liabilities  as  a 
guarantor,  endorser,  or  surety,  in 
accordance  with  sections  19,  20  and  204 
of  the  FPA;  to  file  rate  schedules 
showing  all  rates  and  charges  pertaining 
to  any  transmission  or  sale  of  electric 
energy  in  interstate  commerce  in 
accordance  with  sections  15, 19,  20, 
2(15,  206  and  207  of  the  FPA;  ensure 
their  financial  records  comply  with 
accounting  fi.nancial  reporting  and 
other  regulations  established  under 
mandates  of  the  FP.A;  submit 
contingency  plans  with  ri>gard  to 
shortages  of  electric  energy  or  capacity: 
submit  payment  for  charges  of  costs 
incurred  by  the  Commission  to  process 
industry  filings:  and  to  obtain 
Conunission  certification  or  file  a  notice 
of  the  qualifying  status  of  their  small 
power  production  and  cogeneration 
facilities. 

The  Commi.ssion  u.ses  the  data 
collected  in  the,se  information 
requirements  to  carry  out  its  regulatory 
responsibilities  pursuant  to  the  Federal 
Power  Act.  Public  Utility  Regulatory 
Policies  Act  of  1978,  and  the  Interstate 
Contmerce  Act.  The  Commission's 
Office  of  Electric  Power  Regulation  uses 
the  data  for  determination  of  electric 
rate  filings  submitted  by  industry, 
r.pplications  for  certification  of 
(juiilifying  cogeneration  and  small 
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power  production  facilities  and 
appropriate  procedures  in  the  event  of 
shortages  of  electric  energy.  The  Office 
of  Financial  Management  uses  the  data 
for  compilation  of  ann-.'.al  charges.  The 
Office  of  the  Chief  Accountant  uses  the 
data  to  ensure  that  industry  has 
followed  the  appropriate  procedures  for 
issuing  securities  or  assumptions  of 
liabilities  obligations  and  to  ensure  that 
jurisdictional  companies  comply  with 
the  Uniform  System  of  Accounts. 
Respondents  would  be  public  utilities, 
licensees  or  QF  applicants  who  desire 
certification  of  their  facility. 

The  Commission  is  submitting  to  the 
Olfice  of  M.magement  and  Budget  a 
notification  of  these  changes.  Interested 
persons  may  obtain  information  on 
these  reporting  requirements  by 
contacting  the  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street  NE.,  Washington.  DC 
20426  (Attention:  Michael  Miller, 
Information  Services  Division.  (202) 
2t)8-1415).  Comments  on  the 
requirements  of  this  final  rule  can  also 
be  sent  to  the  Office  of  Infonnation  and 
Regulator}-  Affairs  of  OMB  (Attention: 
Desk  Officer  for  Federal  Energy 
Regulatory  Commission).  FAX:  (202) 
395-5167'. 

List  of  Subjects 

UHCFHPart2 

Administrative  practice  and 
procedure.  Electric  power.  Natural  gas 
pipelines.  Reporting  and  recordkeeping 
retjuirements. 

1HCFRPart34 

Electric  power.  Electric  utilities. 
Reporting  and  recordkeeping 
riniuirements.  Securities. 

1H  CFR  Part  35 

Flectric  power  rates,  Eletrtric  utilities, 
Reporting  and  recordkeeping 
requirements. 

lH(:FIiPa!i4i 

.Administrative  practice  and 
procedure.  Electric  utilities.  Reporting 
and  recordkeeping  requirements. 
Uniform  System  of  .Accounts. 

IHCFH  Part  VJl 

i;iectric  power. 

}H(:FnPitrl2f>2 

Elirctrii:  powiir  plants.  Electric 
utilities.  Natural  gas.  Reporting  and 
recordk(!t!ping  requirements. 

WCFHPnrt2y4 

Electric  '.itilities.  Reporting  and 
re(:(>rdk(,f!ping  requirements. 


Federal  Register  /  Vol.  60.  No.  16  /  Wednesday.  January  25.  1995  /  Rules  and  Regulations 


4853 


18  CFR  Part  382 

Administrative  practice  and 
procedure.  Electric  power.  Pipelines, 
Reporting  and  recordkeeping 
requirements. 

W  CFR  Part  385 

Administrative  practice  and 
procedure.  Electric  power.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

By  the  (;omniissi«>n. 
Lois  D.  Cashell, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commi.ssion  is  amending  parts  2.  34,  35. 
41,  131,  292,  294.  382,  and  38' .  Clhapter 
I,  Title  18.  Code  of  Federal  RtrguUitions, 
as  .set  forth  below. 

PART  2— GENERAL  POLICY  AND 
INTERPRETATIONS 

1.  Ihe  authority  citation  for  Part  2  is 
revi.sed  to  read  as  follows: 

Authority:  15  U.S.C.  717-717\v.  3.101- 
;t432:  16  ll.S.C.  791a-825r.  2601-2645;  42 
li.S.C..  4.121-4361.  7101-7:i52. 

2.  In  §  2.4,  paragraph  (d)  is  removed 
and  paragraphs  (e),  (f).  (g)  and  (h)  are 
redesignated  paragraphs  (d),  (e),  (f)  and 
(g),  respectively. 

PART  34— APPLICATION  FOR 
AUTHORIZATION  OF  THE  ISSUANCE 
OF  SECURITIES  OR  THE  ASSUMPTION 
OF  LIABILITIES 

3.  The  authority  citation  for  Part  34  is 
rt!vised  to  read  as  follows: 

.\uthority:  10  U.S.C.  791a-825r,  2601- 
26-;r.;  :tl  tl.S.C.  9701;  42  li.S.C.  7101-7;t52. 

4.  In  S  34.1.  paragraphs  (c)(1)  and 
((:)(2)  are  revi.sed  to  read  as  follows: 

§  34.1     Applicability;  definitions; 
exemptions  fn  case  of  certain  State 
regulation,  certain  short-term  issuances 
and  certain  qualifying  facilities. 

•         »         •         ♦         * 

(c)  Ewtnptious.  (1)  If  an  agency  of  the 
Stiitf  in  which  the  utility  is  organized 
ami  operating  approves  or  authorizes.  i!i 
writing,  the  issuance  of  sec:urities  prior 
to  their  issuance,  the  utility  is  e:;enipt 
from  the  provisions  of  sections  19,  20 
pnd  204  of  the  Federal  Power  .Act  and 
the  regulatioiis  under  this  part,  with 
nspect  to  such  securities. 

(2)  This  part  does  not  apjdy  to  the 
issue  or  renewal  of,  or  assumption  of 
li.'ibility  on.  a  imte  or  draft  maturing  one 
year  or  less  after  the  date  of  such  issue. 
renewal,  or  assumption  of  liability,  if 
th(!  aggregate  of  such  note  or  driitt  and 
ail  other  then-outstanding  notes  and 
drafts  of  a  maturity  of  one  year  or  less 
on  which  the  utility  is  prim^irily  or 


secondarily  liable,  is  not  more  than  5 
percent  of  the  par  value  of  the  other 
then-outstanding  securities  of  the  utility 
as  of  the  date  of  issue  or  renewal  of,  or 
assumption  of  liability  on,  the  note  or 
draft.  In  the  case  of  securities  having  no 
par  value,  the  par  value  for  the  purpose 
of  this  part  is  the  fair  market  value,  as 
of  the  date  of  issue  or  renewal  of,  or 
assumption  of  liability  on,  the  note  or 
diiaft. 
I      *        •        •        • 

5.  Section  34.2  is  revised  to  read  as 
follows: 


§  34.2    Placement  of  securities. 

I  (a)  Method  of  issuance.  Upon 
(jjtaining  authorization  from  the 
Commission,  utilities  may  issue 
securities  by  either  a  competitive  bid  or 
negotiated  placement,  provided  that: 

(1)  Competitive  bids  are  obtained 
from  at  least  two  prospective  dealers, 
purchasers  or  underwriters;  or 

(2)  Negotiated  offers  are  obtained  from 
at  least  three  prospective  dealers, 
purchasers  or  underwriters;  and 

,  (3)  The  utility: 

i  (i)  Accepts  the  bid  or  offer  that 
provides  the  utility  with  the  lowest  cost 
of  money  for  securities  with  fixed  or 
variable  interest  or  dividend  rates,  or 

(ii)  Accepts  the  bid  or  offer  that 
provides  the  utility  with  the  greatest  net 
proceeds  for  securities  with  no  specified 
interest  or  dividend  rates,  or 

(iii)  The  utility  has  filed  for  and 
obtained  authorization  from  the 
Commission  to  accept  bids  or  offers 
other  than  those  specified  in  paragraphs 
(a3(3)(i)  or  (a)(3)(ii)  of  this  section, 

Cb)  Exemptions.  The  provisions  of 
paragraph  (a)  of  this  section  do  not 
apply  where: 

(1)  The  securities  are  to  be  issued  to 
existing  holders  of  securities  on  a  pro 
rata  basis; 

(2)  The  utility  receives  an  unsolicited 
offer  to  purchase  the  securities; 

(3)  The  securities  have  a  maturity  of 
one  year  or  less;  or 

(4)  The  securities  are  to  be  issued  in 
support  of  or  to  guarantee  securities 
issued  by  governmental  or  quasi- 
governmental  bodies  for  the  benefit  of 
the  utility. 

(c)  Prohibitions.  No  securities  will  be 
placed  with  any  person  who: 

(1)  Has  performed  any  service  or 
accepted  any  fee  or  compensation  with 
respect  to  the  proposed  issuance  of 
securities  prior  to  submission  of  bids  or 
entry  into  negotiations  for  placement  of 
such  securities;  or 

(2)  Would  be  in  violation  of  section 
30p(a)  of  the  Federal  Power  Act  with 
respect  to  the  issuance, 

6.  In  §  34.3.  the  heading  and 
introductory  text  are  revised,  the  word 
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"and"  is  added  at  the  end  of  paragraph 
(e)(5).  the  phrase  ";  and"  is  removed  at 
the  end  of  paragraph  (e)(6),  and  replaced 
by  a  period,  paragraphs  (e)(7).  (f)  and  (g) 
are  removed  and  paragraphs  (h),  (i).  (j). 
(k).  (1).  (m)  and  (n)  are  redesignated  as 
paragraphs  (0.  (g).  (h),  (i).  (j),  (k)  and  (1), 
respectively  to  read  as  follows: 

§  34.3    Contents  of  application  for  issuance 
of  securities. 

Each  application  to  the  Commission 
for  authority  to  issue  securities  shall 
contain  the  information  specified  in  this 
section.  In  lieu  of  filing  the  information 
required  in  paragraphs  (e),  (i)  and  (j)  of 
this  section,  a  specific  reference  may  be 
made  to  the  portion  of  the  registration 
statement  filed  under  §34.4(0,  which 
includes  the  information  required  in 
these  paragraphs. 

•  •        •     .  •        * 

7.  In  §  34.4.  paragraph  (a)  is  revised, 
paragraphs  (c),  (g)  and  (h)  are  removed, 
paragraphs  (d)  and  (e)  are  redesignated 
as  paragraphs  (c)  and  (d).  respectively, 
and  revised,  and  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

§34.4    Required  exhibits. 

(a)  Exhibit  A.  The  applicant  must  file 
the  statement  of  corporate  purposes 
from  its  articles  of  incorporation. 

*  *        *        *        • 

(c)  Exhibit  C.  The  Balance  Sheet  and 
attached  notes  for  the  most  recent  12- 
month  period  for  which  financial 
statements  have  been  published, 
provided  that  the  12-month  period 
ended  no  more  than  4  months  prior  to 
the  date  of  the  filing  of  the  application, 
on  both  an  actual  basis  and  a  pro  forma 
basis  in  the  form  prescribed  for  the 
"Comparative  Balance  Sheet"  of  FERC 
Form  No.  1.  "Annual  Report  for  major 
electric  utilities,  licensees  and  others." 
Each  adjustment  made  in  determining 
the  pro  forma  basis  must  be  clearly 
identified. 

(d)  Exhibit  D.  The  Income  Statement 
and  attached  notes  for  the  most  recent 
12-month  period  for  which  financial 
statements  have  been  published, 
provided  that  the  12-month  period 
ended  no  more  than  4  months  prior  to 
the  date  of  the  filing  of  the  application, 
on  both  an  actual  basis  and  a  pro  forma 
basis  in  the  form  prescribed  for  the 
"Statement  of  Income  for  the  Year"  of 
FERC  Form  No.  1.  "Annual  Report  for 
major  electric  utilities,  licensees  and 
others."  Each  adjustment  made  in 
determining  the  pro  forma  basis  must  be 
clearly  identified. 

(e)  Exhibit  E.  A  Statement  of  Cash 
Flows  and  Computation  of  Interest 
Coverage  on  an  actual  basis  and  a  pro 
forma  basis  for  the  most  recent  12- 
month  period  for  which  financial 


statements  have  been  published, 
provided  that  the  12-month  period 
ended  no  more  than  4  months  prior  to 
the  date  of  the  filing  of  the  application. 
The  Statement  of  Cash  Flows  must  be  in 
the  form  prescribed  for  the  "Statement 
of  Cash  Flows"  of  the  FERC  Form  No. 
1,  Annual  Report  for  major  electric 
utilities,  licensees  and  others,"  followed 
by  a  computation  of  interest  coverage,  in 
the  form  of  the  following  worksheet: 


Federal  Energy  Regu- 
latory Commission 
worksheet  for  conv 
putation  of  interest 
coverage 


Net  income 

Add:  Irtterest  on 
Long-Term  DetJt, 
Interest  on  Short- 
Term  Debt,  OllTer 
Interest  Expense. 
Total  Interest  Ex- 
pense 

Federal  and  State 
Income  Taxes 

Income  Before  Inter- 
est and  Income 
Taxes 

Computation  of 
Interest  Coverage 

Total  Interest  Ex- 
pense -^  Income 
Before  Interest  and 
Income  Taxes  =  Irv 
terest  Coverage 


Actual  for 

the  year 

ended 

mm-dd-yy 


OMB 

control 
Ho. 

1902- 
0043,  pro 
forma  for 
the  year 

ended 
mm-dd-yy 


8.  Section  34.10  is  revised  to  read  as 
follows: 

§34.10    Reports. 

The  applicant  must  file  reports  under 
§  131.43  and  §  131.50  of  this  chapter  no 
later  than  30  days  after  the  sale  or 
placement  of  long-term  debt  or  equity 
securities  or  the  entry  into  guarantees  or 
assumptions  of  liabilities  pursuant  to 
authority  granted  under  this  part. 

PART  35— FILING  OF  RATE 
SCHEDULES 

9.  The  authority  citation  for  Part  35 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r,  2601- 
2645:  31  U.S.C.  9701;  42  U.S.C.  7101-7352. 

10.  In  §35.13,  paragraph  (a)(2)(i)  is 
revised,  paragraphs  (a)(2)(ii)  and 
(a)(2)(iii)  are  redesignated  as  paragraphs 
(a)(2)(iii)  and  (a)(2)(iv)  and  newly 
designated  (a)(2)(iii)  is  revised,  a  new 
paragraph  (a)(2){ii)  is  added,  paragraph 
(d)(1)  introductory  text  is  revised  and 
paragraph  (h)(24)  is  amended  to  add  a 
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.sentence  at  the  end  of  the  paragraph,  to 
read  as  follows: 

§35.13    Filing  of  changes  in  rate 
schedules. 

(a)  General  rule.  *   *   * 

(2)  Abbreviated  filing  requirements — 
(i)  For  certain  small  rate  increases.  Any 
utility  that  Tdes  a  rate  increase  for  power 
or  transmission  services  not  covered  by 
paragraph  (a)(2)(ii)  of  this  section  may 
elect  to  rde  under  this  paragraph  instead 
of  paragraph  (a)(1)  of  this  section,  if  the 
proposed  increase  for  the  Test  Period,  as 
defined  in  paragraph  (a)(2)(i)(A)  of  this 
section,  is  equal  to  or  less  than 
$200,000.  regardless  of  customer 
consent,  or  equal  to  or  less  than  $1 
million  if  all  wholesale  customers  that 
belong  to  the  affected  rate  class  consent. 

(A)  Definition:  The  Test  Period,  for 
purposes  of  paragraph  (a)(2)(i)  of  this 
section,  means  the  most  recent  calendar 
year  for  which  actual  data  are  available, 
the  last  day  of  which  is  no  more  than 
fifteen  months  before  the  date  of  tender 
for -filing  under  §  35.1  of  the  notice  of 
rate  schedule. 

(B)  Any  utility  that  elects  to  file  under 
this  subparagraph  must  file  the 
following  information,  conforming  its 
submission  to  any  rule  of  general 
applicability  and  to  any  Commission 
order  specifically  applicable  to  such 
utility: 

(1)  A  complete  cost  of  service  analysis 
for  the  Test  Period,  consistent  with  the 
requirements  of  paragraph  (h)(36). 
Statement  BK.  of  this  section. 

(2)  A  complete  derivation  and 
explanation  of  all  allocation  factors  and 
special  assignments,  consistent  with  the 
information  required  in  §  35.12(b)(5). 

[3]  A  complete  calculation  of 
revenues  for  the  Test  Period  and  for  the 
first  12  months  after  the  proposed 
effective  date,  consistent  with  the 
requirements  of  paragraph  (c)(1)  of  this 
section. 

(-J)  If  the  proposed  rates  contain  a  fuel 
cost  or  purchased  economic  power 
adjustment  clause,  as  defined  in  §  35.14, 
the  company  must  provide  the 
derivation  of  its  base  cost  of  fuel  (Fb) 
and  its  monthly  fuel  factors  (Fm)  for  the 
Test  Period  and  the  resulting  fuel 
adjustment  clause  revenues.  If  any  pro 
forma  adjustments  affect  the  fuel  clause 
in  any  way.  the  company  must  show  the 
impact  on  Fm.  kVVh  sales  in  the  base 
period  (Sm).  Fb  and  kVVh  sales  in  the 
current  period  (Sb).  as  well  as  on  fuel 
adjustment  clause  revenues. 

(5)  Rate  design  calculations  and 
narrative  consistent  with  the 
information  required  in  paragraph 
(h)(37)  of  this  section  and  in 
§  35.12(b)(5). 


(6)  The  information  required  in 
paragraphs  (b).  (c)(2)  and  (c)(3)  of  this 
section  and  in  §  35.12(b)(2). 

(C)  Data  shall  be  reconciled  with  the 
utility's  most  recent  FERC  Form  1.  If  the 
utility  has  not  yet  submitted  Form  1  for 
the  Test  Period,  the  utility  shall  submit 
the  relevant  Form  1  pages  in  draft  form. 

(D)  The  utility  may  make  pro  forma 
adjustments  for  post-Test  Period 
changes  that  occur  before  the  proposed 
effective  date  and  that  are  known  and 
measurable  at  the  time  of  filing.  The 
utility  shall  provide  a  narrative 
statement  explaining  all  pro  forma 
adjustments. 

(E)  If  the  utility  models  its  filing  in 
whole  or  in  part  on  retail  rate  decisions 
or  settlements,  the  utility  must  provide 
detailed  calculations  and  a  narrative 
statement  showing  how  all  retail  rate 
treatments  are  factored  into  the  cost  of 
service. 

(F)  If  the  Commission  sets  the  filing 
for  hearing,  the  Commission  will  allow 
the  company  a  specific  time  period  in 
which  to  file  testimony,  e.xhibits,  and 
supplemental  workpapers  to  complete 
its  case-in-chief.  While  not  required 
under  this  subpart,  a  utility  may  elect  to 
submit  Statements  AA  through  BM  for 
the  Test  Period  in  accord  with  the 
requirements  of  paragraphs  (d).  (g)  and 
(h)  of  this  section. 

(ii)  Rate  increases  for  senice  of  short 
duration  or  for  interchange  or 
coordination  service.  Any  utility  that 
files  a  rate  increase  for  any  service  of 
short  duration  and  of  a  type  for  which 
the  need  and  usage  cannot  be 
reasonably  forecasted  (such  as 
emergency  or  short-term  power),  or  for 
service  that  is  an  integral  part  of  a 
coordination  and  interchange 
arrangement,  may  submit  with  its  filing 
only  the  information  required  in 
paragraphs  (b),  (c)  and  (h)(37)  of  this 
section  and  in  §  35.12(b)(2)  and  (b)(5), 
conforming  its  submission  to  any  rule  of 
general  applicability  and  to  any 
Commission  order  specifically 
applicable  to  such  utility. 

(iii)  For  rate  schedule  changes  other 
than  rate  increases.  Any  utility  that  files 
a  rate  schedule  change  that  does  not 
provide  for  a  rate  increase  or  that 
provides  for  a  rate  increase  that  is  based 
solely  on  a  change  in  delivery  points,  a 
change  in  delivery  voltage,  or  a  similar 
change  in  service,  must  submit  with  its 
filing  only  the  information  required  in 
paragraphs  (b)  and  (c)  of  this  section. 
***** 

(d)  Cost  of  senice  information — (1) 
Filing  of  Period  I  data.  Any  utility  that 
is  required  under  paragraph  (a)(1)  of  this 
section  to  submit  cost  of  service 
information,  or  that  is  subject  to  the 


exceptions  in  paragraphs  (a)(2)(i)  and 
(a)(2)(ii)  of  this  section  but  elects  to  file 
such  information,  shall  submit 
Statements  AA  through  BM  under 
paragraph  (h)  of  this  section  using: 
***** 

(h)  Cost  of  sen-ice  statements.  *   *  * 

(24)  Statement  AX — Other  recent  and 
pending  rate  changes.  *  *  * 
Notwithstanding  any  other  provision  of 
this  section.  Statement  AX  is  required  to 
be  filed  only  if  the  proposed  rate  design 
tracks  retail  rates. 


PART  41— ACCOUNTS,  RECORDS 
AND  MEMORANDA 

11.  The  authority  citation  for  Part  41 
is  revised  to  read  as  follows: 

Authority:  16  li.S.C.  791a-825r.  2601 
2643:  42  USC.  7101-7352. 

12.  Section  41.3  is  amended  by 
adding  a  sentence  at  the  end  of  the 
section  to  read  as  follows: 

§  41.3    Facts  and  argumenL 

*   *   *  If  a  person  consents  to  the 
matter  being  handled  under  the 
shortened  procedure,  that  person  has 
waived  any  right  to  subsequently 
request  a  hearing  under  §41.7  and  may 
not  later  request  such  a  hearing. 

13.  Section  41.7  is  revised  to  read  as 
follows: 

§  41 .7    Assignment  for  oral  hearing. 

E.xcept  when  there  are  no  material 
facts  in  dispute,  when  a  person  does  not 
consent  to  the  shortened  procedure,  the 
Commission  will  assign  the  proceeding 
for  hearing  as  provided  by  subpart  E  of 
part  385  of  this  chapter. 
Notwithstanding  a  person's  not  giving 
consent  to  the  shortened  procedure,  and 
instead  seeking  assignment  for  hearing 
as  provided  for  by  subpart  E  of  part  385 
of  this  chapter,  the  Commission  will  not 
assign  the  proceeding  for  a  hearing 
when  no  material  facts  are  in  dispute. 
The  Commission  may  also,  in  its 
discretion,  at  any  stage  in  the 
proceeding,  set  the  proceeding  for 
hearing. 

PART  131— FORMS 

14.  The  authority  section  for  Part  131 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r,  2601 
2645;  31  U.S.C.  9701:  42  U.S.C.  7101-7352 

15.  Subchapter  D  is  amended  by 
revising  the  heading  of  the  subchapter, 
by  revising  §  131.50  and  by  adding 

§  131.80,  to  read  as  follows: 


Subchapter  D— Approved  Forms,  Federal 
Power  Act  and  Public  Utility  Regulatory 
Policies  Act  of  1978 

PART  131— FORMS 

•II*         •         *         * 

§  1 31 .50    Reports  of  proposals  received. 

1^0  later  than  30  days  after  the  sale  or 
placement  of  long-term  debt  or  equity 
securities  or  the  entry  into  guarantees  or 
assumptions  of  liabilities  (collectively 
referred  to  as  "placement")  pursuant  to 
authority  granted  under  Part  34  of  this 
chapter,  the  applicant  must  file  a 
summary  of  each  proposal  or  proposals 
received  for  the  placement.  The 
proposal  or  proposals  accepted  must  be 
indicated.  The  information  to  be  filed 
must  include: 

(a)  Par  or  stated  value  of  securities; 

(b)  Number  of  units  (shares  of  st04:k. 
number  of  bonds)  issued; 

(c)  Total  dollar  value  of  the  issue; 

(d)  Life  of  the  securities,  including 
maximum  life  and  average  life  of 
sinking  fund  issue; 

(e)  Dividend  or  interest  rate; 

(f)  Call  provisions; 

(g)  Sinking  fund  provisions; 
(h)  Offering  price; 

(i)  Discount  or  premium; 

(j)  Commission  or  underwriter's 
spread; 

(k)  Net  proceeds  to  company  for  each 
unit  of  security  and  for  the  total  issue; 

(I)  Net  cost  to  the  company  for 
securities  with  a  stated  interest  or 
dividend  rate. 

§  131.80    FERC  Form  No.  556,  Certification 
of  qualifying  facility  status  for  an  existing 
or  a  proposed  small  power  production  or 
cogeneration  facility. 

(See  §  292.207  of  this  chapter.) 

FERC  FORM  556.  0MB  No.  1902-0075 
Expires 

Certification  of  Qualifying  Facility 
Status  for  an  Existing  or  a  Proposed 
Small  Power  Production  or 
Cogeneration  Facility 

(To  be  completed  for  the  purpo.se  of 
demonstrating  up-to-date  conformance 
with  the  qualification  criteria  of  Section 
292.203(a)(1)  or  Section  292.203(b). 
based  on  actual  or  planned  operating 
experience) 

General  instructions:  Part  A  of  the 
fomi  should  be  completed  by  all  small 
power  producers  or  cogenerators.  Part  B 
applies  to  small  power  production 
facihlies.  Part  C  applies  to  cogeneration 
facilities.  All  references  to  sections  are 
with  regard  to  Part  292  of  Title  18  of  the 
Code  of  Federal  Regulations,  unless 
othenvise  indicated. 


JMI 


Part  A — General  Inrormation  To  Be 
Submitted  by  all  Applicants 

la.  Full  name: 

Docket  Number  assigned  to  the 
immediately  preceding  submittal  filed 
with  the  Commission  in  connection 
with  the  instant  facility,  if  any 
QF - 

Purpose  of  instant  filing  (self- 
certification  or  self-recertification 
(Section  292.207(a)(1)).  or  application 
for  Commission  certification  or 
recertification  (Sections  292.207  (b)  and 
(d)(2))): 

lb.  Full  address  of  applicant: 

Ic.  Indicate  the  owner(s)  of  the 
facility  (including  the  percentage  of 
ownership  held  by  any  electric  utility  or 
electric  utility  holding  company,  or  by 
any  persons  owned  by  either)  and  the 
operator  of  the  facility.  Note  that  any 
combination  of  direct  and/or  indirect 
electric  utility  or  electric  utility  holding 
company  owoiership  cannot  exceed  50 
percent  of  the  total  ownership  (Sections 
292.206  and  292.202(n)).  For  non- 
electric utility  owners,  identify  the 
upstream  owners,  including  owners 
holding  10  percent  or  more  of  the  equity 
interest  of  such  non-electric  utility 
owners.  Additionally,  state  whether  or 
not  any  of  the  non-electric  utility 
owners  or  their  upstream  owners  are 
engaged  in  the  generation  or  sale  of 
electric  power,  or  have  any  ownership 
or  operating  interest  in  any  electric 
facilities  other  than  qualifying  facilities. 
In  order  to  facilitate  review  of  the 
application,  the  applicant  may  also 
provide  an  ownership  chart  identifying 
the  upstream  ownership  of  the  facility. 
Such  chart  should  indicate  ownership 
percentages  where  appropriate. 

Id.  Signature  of  authorized  individual 
evidencing  accuracy  and  authenticity  of 
information  provided  by  applicant: 

2.  Person  to  whom  communications 
regarding  the  filed  information  may  be 
addressed: 
Name: 
Title: 

Telephone  number: 
Mailing  address: 

3a.  Location  of  facility  to  be  certified: 
State: 
County: 
City  or  town: 
Street  address  (if  known): 

3b.  Indicate  the  electric  utilities  that 
are  contemplated  to  transact  with  the 
qualifying  facility  (if  known)  and 
describe  the  services  those  electric 
utilities  are  expected  to  provide: 
utilities  interconnecting  with  the  facility 
and/or  providing  wheeling  service 
(Section  292.303(c)  and  (d)):  utilities 
purchasing  the  useful  electric  power 


output  (Sections  292.101(b)(2). 
292.202(g)  and  292.303(a)):  utilities 
providing  supplementary  power, 
backup  power,  maintenance  power, 
and/or  interruptible  power  service 
(Sections  292.101(b)  (3)  and  (8). 
292.303(b)  and  292.305(b)): 

4a.  Describe  the  principal  components 
of  the  facility  including  boilers,  prime 
movers  and  electric  generators,  and 
explain  their  operation.  Include 
transmission  lines,  transformers  and 
switchyard  equipment,  if  included  as 
part  of  the  facility. 

4b.  Indicate  the  maximum  gross  and 
maximum  net  electric  power  production 
capacity  of  the  facility  at  the  point(s)  of 
delivery  and  show  the  derivation. 

4c.  Indicate  the  actual  or  expected 
installation  and  operation  dates  of  the 
facility,  or  the  actual  or  expected  date  of 
completion  of  the  reported  modification 
to  the  facility: 

4d.  Describe  the  primary  energy  input 
(e.g.,  hydro,  coal,  oil  (Section 
292.20"2(1)),  natural  gas  (Section 
292.202(k)),  solar,  geothemial,  wind, 
waste,  biomass  (Section  292.202(a)),  or 
other).  For  a  waste  energy  input  that 
does  not  fall  within  one  of  the  categories 
on  the  Commission's  list  of  previously 
approved  wastes,  demonstrate  that  such 
energy  input  has  little  or  no  current 
commercial  value  and  that  it  exists  in 
the  absence  of  the  qualifying  facility 
industry  (Section  292.202(b)). 

5.  Provide  the  average  annual  hourly 
energy  input  in  terms  of  Btu  for  the 
following  fossil  fuel  energy  inputs,  and 
provide  the  related  percentage  of  the 
total  average  annual  hourly  energy  input 
to  the  facility  (Section  292.202(j)).  For 
any  oil  or  natural  gas  fuel,  use  lower 
heating  value  (Seciion  292.202(m)): 
Natural  gas: 

Oil: 

Coal  (applicable  only  to  a  small  power 
production  facility): 

6.  Discuss  any  particular 
characteristic  of  the  facility  which  the 
cogenerator  or  small  power  producer 
believes  might  bear  on  its  qualifying 
status. 

Part  B— Description  of  the  Small  Power 
Production  Facility 

7.  Describe  how  fossil  fuel  use  will 
not  exceed  25  percent  of  the  total 
annual  energy  input  limit  (Sections 
292.202(j)  and  292.204(b)).  Also, 
describe  how  the  use  of  fossil  fuel  will 
be  limited  to  the  following  purposes  to 
conform  to  Federal  Power  Act  Section 
3(17)(B):  Ignition,  start-up,  testing,  flame 
stabilization,  control  use,  and  minimal 
amounts  of  fuel  required  to  alleviate  or 
prevent  unanticipated  equipment 
outages  and  emergencies  directly 
affecting  the  public. 
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H.  If  the  facility  reported  heroin  is  not 
an  eligible  solar,  wind,  waste  or 
geothemial  facility,  and  if  any  other 
non-eligible  facility  located  within  one 
mile  of  the  instant  facility  is  owned  by 
any  of  the  entities  (or  their  affiliates) 
n-por1ed  in  Part  A  at  item  Ic.  above  and 
uses  the  same  primary  energy  input, 
provide  the  following  information  about 
the  other  facility  for  the  purpose  of 
demonstrating  that  the  total  of  the 
power  production  capacities  of  these 
facilities  does  not  exceed  BO  MVV 
(Section  292.204(a)): 
Facility  name,  if  any  (as  reported  to  the 

Commission): 
Commission  Docket  Number:  QF - 


Name  of  common  owner: 

Common  primary  energy  source  used  as 

energy  input: 
Power  production  capacity  (MVV): 

An  eligible  solar,  wind,  waste  or 
geothermal  facility,  as  defined  in 
Se<;tion  3(17)(E)  of  the  Federal  Power 
Act,  is  a  small  power  production  facility 
that  produces  electric  energy  solely  by 
the  use.  as  a  primary  energy  input,  of 
solar,  wind,  waste  or  geothermal 
resources,  for  which  either  an 
application  for  Commission  r.ertitlcation 
of  qualifying  status  (Section  292.207(b)) 
or  a  notice  of  self-certification  of 
qualifying  status  (Section  292.207(a)) 
was  submitted  to  the  Commission  not 
later  than  December  31.  1994.  and  for 
which  construction  of  such  facility 
commences  not  later  than  December  31. 
1999.  or  if  not,  reasonable  diligence  is 
e.xercised  toward  the  completion  of  such 
facility,  taking  into  account  all  factors 
relevant  to  construction  of  the  facility. 

Part  C — Description  of  the  Cogcneration 
Facility 

9.  Describe  the  cogeneration  sy.slem 
(Sections  292.202(c)  and  292.203(b)). 
and  state  whether  tlie  facility  is  a 
topping-cycle  (Section  292.202(d))  or 
bottoming-cycle  (Section  292.202(e)) 
cogeneration  facility. 

10.  To  demonstrate  the  sequentiality 
of  the  cogeneration  process  (Section 
292.202(s))  and  to  support  ccmplian-je 
with  other  requirements  such  as  the 
operating  and  efficiency  standards  (item 
11  below),  provide  a  mass  and  heat 
balance  (cycle)  diagram  depicting 
average  annual  hourly  operating 
conditions.  Also,  provide: 

Using  lower  heating  value  (Section 
292.202(m)).  all  fuel  flow  inputs  in  Btu/ 
hr..  separately  indicating  fossil  fuel 
inputs  for  any  supplenientarv  firing  in 
Btu/hr.  (Section  292.202(fl): ' 

Average  net  electric  output  (kVV  or 
MW)  (Section  292.202(g)); 

Average  net  mechanical  output  in 
horsepower  (.Section  292.202(g)): 


Number  of  hours  of  operation  used  to 
determine  the  average  annual  hourly 
facility  inputs  and  outputs;  and 

Working  fluid  (p.g.,  steam)  flow 
conditions  at  input  and  output  of  prime 
mover(s)  and  at  delivery  to  and  return 
from  each  u,seful  thermal  application: 
Flow  rates  (Ibs./hr.): 
Temperature  (deg.F): 
Pn«sure  (psia): 
Knthalpy  (Btu/lb.): 

11.  Compute  the  operating  value 
(applicable  to  a  topping-cycle  facility 
under  Section  292.20.')(a)('l))  and  the 
efficiency  value  (Sections  292.205(a)(2) 
and  Slection  292.205(b)),  ba.sed  on  the 
information  provided  in  and 
corresponding  to  item  10,  as  follow.s: 
P,= Average  annual  hourly  usefid 

thermal  energy  output 
Pe=Average  annual  hourly  electrical 

output 
Pm= Average  annual  hourly  me{:hanical 

output 
P,=Average  annual  hourly  energy  input 

(natural  gas  or  oil) 
P^=Average  annual  hourly  energy  input 

for  supplementary  firing  (natural 

gas  or  oil) 
Operating  standard=5%  or  more 
Operating  value=P,/(P,+Pc+Pm) 

Efficiency  standard  applicable  to 
natural  gas  and  oil  fuel  used  in  a 
topping-cycle  facility: 
=45%  or  more  when  operating  value  is 

le.ss  than  15%,  or  42.5%  or  more 

when  operating  value  is  equal  to  or 

greater  than  15%. 
Efficiency  vnlue=(Pc-fPm+0.5P,)/(P,+PJ 

Efficiency  standard  applicable  to 
natural  gas  and  oil  fuel  used  for 
supplementary  firing  component  of  a 
bottoming-cycle  facility: 

=45%  or  more 

Efficiency  value=(P^+P,„)/P, 

For  Topping-Cycle  Cogeneration 
Facilities 

12.  Identify  thf  entity  [i.e..  thermal 
hnsi)  which  will  purchase  the  useful 
thermal  energy  output  from  the  fai:iiity 
(Section  292.20L'(h)).  Indicate  whether 
the  entity  u.ses  such  output  for  the 
purpose  of  space  and  water  heating, 
spjK.e  cooling,  and/or  proc:e.ss  use. 

13.  In  conne<:tion  with  the 
requirement  that  the  ther.iial  energy 
output  be  usefiil  (Section  292.202(h)): 

For  process  uses  by  commercial  or 
industrial  host(s),  describe  each  process 
(or  group  of  similar  processes  using  the 
same  quality  of  steam)  and  provide  the 
average  annual  hourly  thermal  energy 
made  available  to  the  proce.ss,  less 
process  return.  For  a  complex  system, 
where  the  primary  steam  header  at  the 
host-side  is  divided  into  various  sub- 


uses,  each  having  different  pressure  and 
ten'peroture  characteristics,  describe  the 
processes  associated  with  each  sub-use; 
and  provide  the  average  annual  hourly 
thermal  energy  delivered  to  each  sub- 
use,  le.ss  process  return  from  such  sub- 
use.  Provide  a  diagram  showing  the 
main  steam  header  and  the  sub-uses 
with  other  relevant  information  such  as 
the  average  header  pressure  (psia),  the 
temperature  (deg.F).  the  enthalpy  (Btu/ 
lb),  and  the  fiow  (Ib./hr),  both  in  and 
out  of  each  sub-use.  For  space  and  water 
heating,  describe  the  type  of  heating 
involved  (e.g.,  office  space  heating, 
domestic  water  heating)  and  provide  the 
average  annual  hourly  thermal  energy 
delivered  and  used  for  such  purpose. 
For  space  cooling,  describe  the  type  of 
cooling  involved  (e.g..  office  space 
cooling)  and  provide  the  average  annual 
hourly  thermal  energy  used  by  the 
chiller. 

For  Bottoming-Cycle  Facilities 

14.  Provide  a  description  of  the 
commercial  or  industrial  process  or 
other  thermal  application  to  which  the 
energy  input  to  the  system  is  first 
applied  and  from  which  the  reject  heat 
is  then  used  for  electric  power  . 
production. 

PART  292— REGULATIONS  UNDER 
SECTIONS  201  AND  210  OF  THE 
PUBLIC  UTILITY  REGULATORY 
POLICIES  ACT  OF  1978  WITH  REGARD 
TO  SMALL  POWER  PRODUCTION  AND 
COGENERATION 

16.  The  authority  citation  for  Pa.-t  292 
is  revi.sed  to  read  as  follows: 

Authority:  16  l)..S.C.  791a-32r.r.  2(i01- 
2(145:  :n  IL.S.C.  9701:  42  iJ.S.C.  7101-7352. 

17.  Ill  ti  292.101.  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§292.101     Definitions. 
•         •         *         •         • 

fh)  Definitions.'*   *   * 
(1 )  QmiUfying  focility  means  a 
cogeneration  facility  or  a  small  power 
production  facility  that  is  a  qualifying 
facility  under  Subpart  B  of  tiiis  part. 

(i)  A  qualifying  facility  may  include 
transmission  lines  and  other  equipment 
used  for  interconnection  purposes 
(including  transformers  and  switchyard 
equipment),  if: 

(A)  Such  lines  and  equipment  are 
u^cd  to  supply  power  output  to  directly 
and  indirectly  interconnected  electric 
utilities,  and  to  end  users,  including 
thermal  hosts,  in  accordance  with  state 
law;  or 

(B)  Such  lines  and  equipment  are 
u.sed  to  transmit  supplementary, 
standby,  maintenance  and  backup 
power  to  the  qualifying  facility. 
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including  its  thermal  host  meeting  the 
criteria  set  forth  in  Union  Carbide 
Corporation.  48  FERC  \  61.130,  reh'g 
denied,  49  FERC  H  61.209  (1989).  affd 
sub  nom.,  Gulf  States  Utilities  Company 
v.  PMRC.  922  F.2d  873  (D.C.  Cir.  1991); 
or 


[Cllf! 


(e)  If  such  lines  and  equipment  are 
used  to  transmit  power  from  other 
qualifying  facilities  or  to  transmit 
standby,  maintenance,  supplementary 
and  backup  power  to  other  qualifying 
facilities. 

(ii)  The  construction  and  ownership 
of  such  lines  and  equipment  shall  be 
subject  to  any  applicable  Federal,  state, 
and  local  siting  and  environmental 
requirements. 
•        *        *        •        » 

le.  In  §292.202,  paragraphs  (b),  (d), 
(e)  and  (h)  are  revised  and  paragraph  (s) 
is  added  to  read  as  follows: 

§292.202    Definitions. 

***** 

(b)  Waste  means  an  energy  input  that 
is  listed  below  in  this  subsection,  or  any 
energy  input  that  has  little  or  no  current 
commercial  value  and  exists  in  the 
absence  of  the  qualifying  facility 
industry.  Should  a  waste  energy  input 
acquire  commercial  value  after  a  facility 
is  qualified  by  way  of  Commission 
certification  pursuant  to  §  292.207(b),  or 
self-certification  pursuant  to 
§  292.207(a).  the  facility  will  not  lose  its 
qualifying  status  for  that  reason.  Waste 
includes,  but  is  not  limited  to,  the 
following  materials  that  the  Commission 
previously  has  approved  as  waste: 

(1)  Anthracite  culm  produced  prior  to 
July  23, 1985; 

(2)  Anthracite  refuse  that  has  an 
average  heat  content  of  6,000  Btu  or  less 
per  pound  and  has  an  average  ash 
content  of  45  percent  or  more; 

(3)  Bituminous  coal  refijse  that  has  an 
average  heat  content  of  9,500  Btu  per 
pound  or  les^and  has  an  average  ash 
content  of  25  percent  or  more; 

(4)  Top  or  bottom  subbituminous  coal 
produced  on  Federal  lands  or  on  Indian 
lands  that  has  been  determined  to  be 
waste  by  the  United  States  Department 
of  the  Interior's  Bureau  of  Land 
Management  (BLM)  or  that  is  located  on 
non-Federal  or  non-Indian  lands  outside 
of  BLM's  jurisdiction,  provided  that  the 
applicant  shows  that  the  latter  coal  is  an 
extension  of  that  determined  by  BLM  to 
be  waste. 

(5)  Coal  refuse  produced  on  Federal 
lands  or  on  Indian  lands  that  has  been 
determined  to  be  waste  by  the  BLM  or 
that  is  located  on  non-Federal  or  non- 
Indian  lands  outside  of  BLM's 
jurisdiction,  provided  that  applicant 
shows  that  the  latter  is  an  extension  of 
that  determined  by  BLM  to  be  waste. 
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(6)  Lignite  produced  in  association 
with  the  production  of  montan  wax  and 
lignite  that  becomes  exposed  as  a  result 
of  such  a  mining  operation; 

(7)  Gaseous  fuels,  except: 

(i)  Synthetic  gas  from  coal;  and 
(ii)  Natural  gas  from  gas  and  oil  wells 
unless  the  natural  gas  meets  the 
requiremenlsof  §  2.400  of  this  chapter; 

(8)  Petroleum  coke; 

(9)  Materials  that  a  government 
agency  has  certified  for  dispo.sal  by 
combustion; 

(10)  Residual  heat; 

(11)  Heat  from  exothermic  reactions; 

(12)  Used  rubber  tires; 

(13)  Plastic  materials;  and 

(14)  Refinery  off-gas. 
•        *        *        •        • 

(d)  Topping-cycle  cogeneration 
facility  means  a  cogeneration  facility  in 
which  the  energy  input  to  the  facility  is 
first  used  to  produce  useful  power 
output,  and  at  least  some  of  the  reject 
heat  from  the  power  production  process 
is  then  used  to  provide  useful  thermal 
energy; 

(e)  Bottoming-cycle  cogeneration 
facility  means  a  cogeneration  facility  in 
which  the  energy  input  to  the  system  is 
first  applied  to  a  useful  thermal  energy 
application  or  process,  and  at  least  some 
of  the  reject  heat  emerging  from  the 
application  or  process  is  then  used  for 
power  production; 
***** 

(h)  Useful  thermal  energy  output  of  a 
topping-cycle  cogeneration  facility 
means  the  thermal  energy: 

(1)  That  is  made  available  to  an 
industrial  or  commercial  process  (net  of 
any  heat  contained  in  condensate  return 
and/or  makeup  water); 

(2)  That  is  used  in  a  heating 
application  (eg.,  space  heating, 
domestic  hot  water  heating);  or 

(3)  That  is  used  in  a  space  cooling 
application  [i.e..  thermal  energy  used  by 
an  absorption  chiller). 
***** 

(s)  Sequential  use  of  energy  means: 

(1)  For  a  topping-cycle  cogeneration 
facility,  the  use  of  reject  heat  from  a 
power  production  process  in  sufficient 
amounts  in  a  thermal  application  or 
process  to  conform  to  the  requirements 
of  the  operating  standard;  or 

(2)  For  a  bottoming-cycle  cogeneration 
facility,  the  use  of  reject  heat  from  a 
thermal  application  or  process,  at  least 
some  of  which  is  then  used  for  power 
production. 

19.  hi  §292.204,  paragraphs  (a)(1)  and 
(b)(2)  are  revised  to  read  as  follows: 

§  292.204    Criteria  for  qualifying  small 
power  production  facilities. 

(a)  Size  of  the  facility.— {1)  Maximum 
size.  There  is  no  size  limitation  for  an 


eligible  solar,  wind,  waste  or  facility,  as 
defined  by  section  3(17)(E)  of  the 
Federal  Power  Act.  For  a  non-eligible 
facility,  the  power  production  capacity 
for  which  qualification  is  sought, 
together  with  the  power  production 
capacity  of  any  other  non-eligible  small 
power  production  facilities  that  use  the 
same  energy  resource,  are  owned  by  the 
same  person(s)  or  its  affiliates,  and  are 
located  at  the  same  site,  may  not  exceed 
80  megawatts. 
*        •        •        •        » 

(b)  Fuel  use.  *   •   * 

(2)  Use  of  oil,  natural  gas  and  coal  by 
a  facility,  under  section  3(17)(B)  of  the 
Federal  Power  Act,  is  limited  to  the 
minimum  amounts  of  fuel  required  for 
ignition,  startup,  testing,  flame 
stabilization,  and  control  uses,  and  the 
minimum  amounts  of  fuel  required  to 
alleviate  or  prevent  unanticipated 
equipment  outages,  and  emergencies, 
directly  affecting  the  public  health, 
safety,  or  welfare,  which  would  result 
from  electric  power  outages.  Such  fuel 
use  may  not,  in  the  aggregate,  exceed  25 
percent  of  the  total  energy  input  of  the 
facility  during  the  12-month  period 
beginning  with  the  date  the  facility  first 
produces  electric  energy  and  any 
calendar  year  subsequent  to  the  year  in 
which  the  facility  first  produces  electric 
energy. 

20.  "In  §292.205,  paragraphs  (a)(1), 
(a)(2)(i)  introductory  text,  and  (b)(1)  are 
revised  to  read  as  follows: 

§  292.205    Criteria  for  qualifying 
cogeneration  facilities. 

(a)  Operating  and  efficiency  standards 
for  topping-cycle  facilities. 

(1)  Operating  standard.  For  any 
topping-cycle  cogeneration  facility,  the 
useful  thermal  energy  output  of  the 
facility  must  be  no  less  than  5  percent 
of  the  total  energy  output  during  the  12- 
month  period  beginning  with  the  date 
the  facility  first  produces  electric 
energy,  and  any  calendar  year 
subsequent  to  the  year  in  which  the 
facility  first  produces  electric  energy. 

(2)  Efficiency  standard,  (i)  For  any 
topping-cycle  cogeneration  facility  for 
which  any  of  the  energy  input  is  natural 
gas  or  oil,  and  the  installation  of  which 
began  on  or  after  March  13.  1980.  the 
useful  power  output  of  the  facility  plus 
one-half  the  useful  thermal  energy 
output,  during  the  12-month  period 
beginning  with  the  date  the  facility  first 
produces  electric  energy,  and  any 
calendar  year  subsequent  to  the  year  in 
which  the  facility  first  produces  electric 
energy,  must: 
***** 

(b)  Efficiency  standards  for  bottoming- 
cycle  facilities.  (1)  For  any  bottoming- 
cycle  cogeneration  facility  for  which 
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any  of  the  energy  input  as 
suppU  mentary  firing  is  nalviral  gas  or 
oil,  and  the  installation  of  which  began 
on  or  after  March  13. 1980.  the  u.seful 
power  output  of  the  facility  during  the 
12-month  period  beginning  with  the 
dale  the  facility  first  produces  ele<.tric 
•energy,  and  any  calendar  year 
subsequent  to  the  year  in  which  the 
facility  first  produces  electric  energy 
must  be  no  less  than  45  percent  of  the 
energy  input  of  natural  gas  and  oil  for 
supplementary  firing. 
•        »        *        *        • 

21.  In  §  292.207.  paragraphs  (a),  (b) 
and  (d)  are  revised  to  read  as  follows: 

§  292.207    Procedures  for  obtaining 
qualifying  status. 

(a)  Self-certification  and  pre- 
aiithorized  Commission 
recertification. — (1)  Self-certification,  (i) 
A  small  power  production  facility  or 
cogeneration  facility  that  meets  the 
applicable  criteria  established  in 
§  292.203  is  a  qualifying  facility. 

(ii)  The  owner  or  operator  of  a  facility 
or  its  representative  self-certifying 
under  this  section  must  file  with  the 
Commission,  and  concurrently  serve  on 
each  electric  utility  with  which  it 
expects  to  interconnect,  transmit  or  sell 
electric  energy  to  or  purchase 
supplementary,  standby,  back-up  and 
maintenance  power,  and  the  State 
regulatory  authority  of  each  state  where 
the  facility  and  each  affected  utility  is 
located,  a  notice  of  self-certification 
which  contains  a  completed  Form  556. 

(iii)  Subsequent  notices  of  self- 
recertification  for  the  same  facility  may 
reference  prior  notices  or  prior 
Commission  certifications,  and  need 
only  refer  to  changes  which  have 
occurred  with  respect  to  the  facility 
since  the  prior  notice  or  the  prior 
Commission  certification. 

(iv)  Notices  of  self-certification  or  self- 
recertification  will  not  be  published  in 
the  Federal  Register. 

(2)  Pre-authorized  Commission 
recertification.  (i)  For  purposes  of 
paragraph  (b)  of  this  section,  the 
following  alterations  or  modifications 
are  not  considered  substantial 
alterations  or  modifications  and  will  not 
re.>ult  in  revocation  of  qualifying  status 
previously  granted  by  the  Commission 
pursuant  to  paragraph  (b)  of  this  section: 

(A)  A  change  which  does  not  affect 
the  upstream  ownership  of  the  facility; 

(B)  A  change  in  the  installation  or 
operation  date: 

(C)  A  change  in  the  manufacturer  of 
the  power  generation  equipment 
selected  for  the  facility's  installation 
when  there  is  no  change  in  capacity  or 
operating  characteristics; 


(D)  A  change  in  the  location  of  a 
cogeneration  facility,  or  a  small  power 
production  facility,  if  the  new  location 
would  not  cause  the  facility  to  violate 
tho  80  MW  limitation  of  §292.2Q4(a)(l); 

(E)  A  decrease  in  the  amount  of 
natural  gas  or  oil  or  any  change  in  the 
amount  of  other  fuel  used  by  a 
cogeneration  facility,  provided  that  the 
efficiency  value  and  the  operating  value 
calculation  for  the  facility  remain  at  or 
above  the  values  stated  when  the 
certification  or  recertification  order  was 
i.ssued; 

(F)  A  decrease  in  the  amount  of  fossil 
fuel  used  by  a  small  power  production 
facility; 

(G)  A  chni'.t^e  in  the  primary  energy 
source  of  a  siiiall  power  production 
facility,  provided  that  the  facility 
continues  to  comply  with  the 
reguirements  of  §  292.204; 

(H)  An  additional  use  of  a 
cogeneration  facility's  thermal  output,  if 
the  original  uses  are  as  stated  when  the 
certification  order  was  issued; 

(I)  An  Increase  in  the  efficiency  value 
of  a  cogeneration  facility  or  an  increase 
in  the  operating  value  of  a  cogeneration 
facility  determined  in  accordance  with 
§292.205; 

(I)  A  decrease  in  the  power 
production  capacity  of  a  small  power 
production  facUity; 

(K)  A  change  in  the  power  production 
capacity  of  a  cogeneration  facility  if  the 
efficiency  value  and  the  operating  value 
calculation  for  the  facility  remain  at  or 
above  the  values  stated  when  the 
certification  or  recertification  order  was 
issued;  or 

(L)  A  change  in  the  purt:haser  of  the 
cogeneration  facility's  thermal  output, 
when  there  is  no  change  in  the  specified 
thermal  application  or  proce.ss. 

(ii)  The  owner  or  operator  of  a 
qualifying  faculity  that  has  been  certified 
under  paragraph  (b)  of  this  section  must 
file  wilh  the  Commission  notice  of  each 
change  listed  in  this  subsection,  and 
nnist  concurrently  serve  a  copy  of  such 
notice  on  each  electric  utility  with 
which  it  expects  to  interconnect, 
transmit  or  sell  electric  energy  to.  or 
purcha.se  supplementary,  standby,  back- 
up and  maintenance  power,  and  the 
State  regulatory  authority  of  each  .state 
where  the  facility  and  each  affected 
electric  utility  is  located. 

(h)  Optional  procedure — (1) 
Application  for  Commission 
certification.  \n  lieu  of  the  certification 
procedures  in  paragraph  (a)  of  this 
section,  an  owner  or  operator  of  a 
facility  or  its  representative  may  file 
with  the  Commission  an  application  for 
Commission  certification  that  the 
facility  is  a  qualifying  facility.  The 
application  mu.st  be  accompanied  by  the 


fee  prescribed  by  part  381  of  this 
chapter. 

(2)  General  contents  of  application 
The  application  must  include  a 
completed  Form  556. 

(3)  Commission  action,  (i)  Within  90 
days  of  the  later  of  the  filing  of  an 
application  or  the  filing  of  a 
supplement,  amendment  or  other 
change  to  the  application,  the 
Commi-ssion  will  either:  inform  the 
applicant  that  the  application  is 
deficient:  or  issue  an  order  granting  or 
denying  the  application;  or  toll  the  time 
for  is.suance  of  an  order.  Any  order 
denying  certification  shall  identify  the 
specific  requirements  which  were  not 
met.  If  the  Commission  does  not  net 
within  90  days  of  the  date  of  tiiu  latest 
filing,  the  application  shall  be  deemed 
to  have  been  granted. 

(ii)  For  purposes  of  paragraph  (b)  of 
this  section,  the  date  an  application  is 
filed  is  the  date  by  which  the  Office  of 
the  Secretary  has  received  all  of  the 
information  and  the  appropriate  filing 
fee  necessary  to  comply  with  the 
requirements  of  this  Part. 

(4)  Notice,  (i)  Applications  for 
certification  filed  under  paragraph  (b)  of 
this  section  must  include  a  copy  of  a 
notice  of  the  request  for  certification  for 
publication  in  the  Federal  Register.  The 
notice  must  state  the  applicant's  name, 
the  date  of  the  application,  a  de.scription 
of  the  facility  for  which  qualification  is 
sought  and,  if  known,  the  names  of  the 
electric  utilities  to  which  the  facility 
expects  to  interconnect,  transmit  or  sell 
electric  energy,  or  from  which  the 
facility  expects  to  purchase 
supplementary,  standby,  back-up  and 
maintenance  power.  This  description 
must  include: 

(A)  A  statement  indicating  whether 
such  facility  is  a  small  power 
produ{;tion  facility  or  a  cogeneration 
facility; 

(B)  The  primary  energy  source  used  or 
to  be  used  by  the  facility; 

(C)  The  power  production  equipment 
and  capacity  of  the  facility;  and 

(D)  The  location  of  the  facility, 
(ii)  The  notice  must  be  in  the 

following  form: 

(Ndme  of  Applicant) 
D<)cki;t  \i).  QF- 

NOTICEOF  AFPLICATION  FOR 
COMMISSION  CERTIFICATION  ( )F 
QI:ALIFYI\C,  status  of  a  (SMALL 
I'OWEK  PRCJDlJCnTf)N)  (COCJENCKATION) 
F.^CiLiTY 

On  (liato  application  was  filed),  (name  and 
iidtircss  of  applicant)  filed  with  the  ("edoral 
Energy  Regulatory  Commission  an 
applicHtion  forcortification  (or 
recertification)  of  a  facility  as  a  qualifying 
(small  power  production)  (cogeneration) 
facility  pursuant  to  §292.207(1))  of  the 


Cd^imission's  regulations.  No  determination 
hi  3  been  made  that  th"e  submittal  constitutes 
a  complete  filing. 

lC(^cription  of  facility! 
|.N  ames  of  the  electric  utilities  with  which 
thr  facility  expects  to  interconnect,  transmit 
or  Sell  electric  energy  to.  or  purchase 
stipplementarv,  standby,  back-up  and 
m  ijntenancc  power  (if  known).  1 

r^ny  person  who  wishes  to  be  heard  or  to 
object  to  granting  qualifying  status  should 
fil  ?  a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission,  825 
Ndrth  Capitol  Street,  NE..  Washington.  DC 
20i426.  in  accordance  with  rules  211  and  214 
of  Ithe  Commission's  Rules  of  Practice  and 
Procedure.  A  motion  or  protest  must  be  filed 
wjthin days  after  the  date  of 
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publication  of  this  notice  and  must  be  ser\ed 
onj  the  applicant.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will  not 
sehe  to  make  protestants  parties  to  the 
proceeding.  A  person  who  wishes  to  become 
a  party  must  file  a  motion  to  intervene. 
Copies  of  this  application  are  on  file  with  the 
Cqmmission  and  are  available  for  public 
inipection. 
*         •         »         •         • 

(d)  Revocation  of  qualifying  status 
(l)(i)  If  a  qualifying  facility  fails  to 
conform  with  any  material  facts  or 
representations  presented  by  the 
cogenerator  or  small  power  producer  in 
its  submittals  to  the  Commission,  the 
notice  of  self-certification  of  the 
qualifying  status  of  the  facility,  pre- 
aurthorized  Commission  re-certification 
notice,  or  Commission  order  certifying 
the  qualifying  status  of  the  facility  may 
no  longer  be  relied  upon.  At  that  point, 
if  the  facility  continues  to  conform  to 
the  Commission's  qualifying  criteria 
under  this  part,  the  cogenerator  or  small 
power  producer  may  file  either  a  notice 
ofiaelf-recertification  of  qualifying  status 
pqpsuant  to  the  requirements  of 
paragraph  (a)(1)  of  this  section,  a  pre- 
aulhorized  Commission  recertification 
nctlce  pursuant  to  the  requifements  of 
pairagraph  (a)(2)  of  this  section,  or  an 
application  for  Commission 
recertification  pursuant  to  the 
re|uirements  of  paragraph  (h)  of  this 
section,  as  appropriate. 

|ii)  The  Commission  iv.p.y,  on  its  ovvn 
motion  or  on  the  motion  of  any  person, 
revoke  the  quahfy'ing  status  of  a  facility 
that  has  been  certified  under  paragraph 
(bl  of  this  section,  if  the  facility  fails  to 
conform  to  any  of  the  Commission's 
qu| 


lifying  facility  criteila  under  this 


lilii)  The  Commission  may  revoke  the 
qubilifying  status  of  a  self-certified 
qualifying  facility  upon  the  filing  of  a 
petition  for  a  declaratory  order  that  the 
self-certified  qualifying  facility  does  not 
meet  applicable  requirements  for 
quplifying  facilities. 
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[2]  Prior  to  undertaking  any 
substantial  alteration  or  modification  of 
a  qualifying  facility  which  has  been 
certified  under  paragraph  (b)  of  this 
section,  a  small  power  producer  or 
cogenerator  may  apply  to  tlie 
Commission  for  a  determination  that  the 
proposed  alteration  or  modification  will 
not  result  in  a  revocation  of  qualifying 
status.  This  application  for  Commission 
recertification  of  qualifying  status 
should  be  submitted  in  accordance  with 
paragraph  (b)  of  this  section. 

PART  2S4— PROCEDURES  FOR 
SHORTAGES  OF  ELECTRIC  ENERGY 
AND  CAPACITY  UNDER  SECTION  206 
OF  THE  PUBLIC  UTILITY 
REGULATORY  POLICIES  ACT  OF  1978 

22.  The  authority  citation  for  Part  294 
is  revised  to  read  as  follows: 

Authority  5  use.  553;  16  U.S.C  79tH- 
B25r:  42  I'.S.C.  7107-7352. 

23.  In  §294.101,  paragraphs  (b)(5)  and 
(f)  are  added  as  follows: 

§  294. 101    Shortages  of  electric  energy  and 
capacity. 

•         •        •         •         • 

(b)  Accommodation  of  shortages. 

(5)  Notwithstanding  any  other 
provision  of  this  .section,  a  public  utility 
need  not  file  the  statement  with  the 
Commission  if  the  public  utility 
provides  in  its  rate  schedules  to  firm 
power  wholesale  customers  that: 

(i)  During  electric  energy  and  capacity 
.shortages  it  will  treat  without  undue 
discrimination  or  preference,  prejudice, 
or  disadvantage  firm  power  wholesale 
customers;  and 

(ii)  It  will  report  any  modifications  to 
its  contingency  plans  for 
accommodating  shortages  within  15 
days  to: 

(A)  The  appropriate  State  regulatory 
agency  and 

(B)  To  the  affected  wholesale 
customers. 

»         •        •         •         • 

(.0  Report  of  anticipated  shortage.  . 
Notwithstanding  any  other  provision  of 
this  part,  if  a  public  utility  provides  in 
its  rate  schedule  that  it  will  make  such 
reports  to  the  appropriate  staie 
regulatory  agency  and  to  its  firm  pouxr 
wholesale  requirements  customers,  then 
it  need  only  report  to  the  Commi,ssion 
the  nature  and  projected  duration  of  the 
anticipated  capacity  or  energy  supply 
shortage  and  supply  a  list  of  the  firm 
power  wholesale  customers  affected  or 
likely  to  be  affected  by  the  shortage. 
Upon  receiving  the  public  utility's 
report  of  anticipated  shortage  of  electric 
energy  or  capacity,  the  Commission  will 


decide  what  further  reports,  if  any,  to 
require. 

PART  382— ANNUAL  CHARGES 

24.  The  authority  citation  for  part  382 
is  revised  to  read  as  follows: 

Authorit>-:  5  U.S.C  551-557:  15  C  S.C  717- 
717w.  3301-3432;  16  U.S.C.  791a-825r, 
2601-2645:  42  U.S.C.  7101-7352;  49  I'.S.C 
60502;  49  App.  U.S.C.  1-85. 

25.  In  §382.102,  paragraphs  (h),  (i).  (j) 
and  (k)  are  revised,  paragraphs  (1),  (m) 
and  (n)  are  removed,  and  paragraphs  (o). 
(p).  (q),  (r)  and  (s)  are  redesignated  (1), 
(m),  (n),  (o)  and  (p),  respectively  to  read 
as  follows: 

§382.102    Defintllons. 

«         •         •         »         • 

(h)  Long-term  firm  sales  and 
transmission  activities  means  the 
portion  of  the  Commission's  electric 
regulatory  program  devoted  to  the 
regulation  of  long-term  firm  sales  and 
transmission. 

(1)  Long-term  firm  sales  are  the 
juri.sdictional  sales  of  capacity  and 
energy  under  contracts  that  do  not 
anticipate  ser\  ice  interruptions,  and  are 
of  five  years  or  more  duration.  The 
capacity  and  energy  must  be  available  to 
a  resale  customer  at  all  times  during  the 
period  covered  by  a  commitment,  even 
under  adverse  conditions.  This  includes 
sales  supplying  the  full  requirements  or 
partial  requirements  of  a  customer,  and 
sales  of  energy  from  unit  or  system 
capacity  of  a  long-term  duration  (five 
years  or  more)  under  contracts  that  do 
not  anticipate  service  interruptions 
when  capacity  is  operationally 
available.  These  sales  are  those  reported 
in  the  FERC  Form  No.  1  in  .Account  447 
as  Sales-for-Resale  transaciions  with 
statistical  classifications  of  RQ,LF  or 
LU  or  sales  determined  on  a  basis 
consistent  with  FERC  Form  No.  1 
H'porting  for  those  public  utilities 
exempt  from  §  141.1  of  this  chapter. 

(2)  Long-term  firm  transmission  is 
juri.sdictional  transmission  of  capacity 
and  energy  under  contracts  that  do  not 
anticipate  se^ice  interruptions,  and  are 
ol  one  year  or  more  duration.  This 
t.'-;insiiiission  is  that  reported  in  the 
FERC  Form  No.  1  in  Account  456  as 
Transmission  for  Others  transactions 
with  the  statistical  classification  of  LF 
or  transmission  for  others  determined 
on  a  basis  consistent  wilh  FERC  Form 
No.  1  reporting  for  those  public  utilities 
exempt  from  §141.1  of  this  chapter.  .Ml 
MWhs  attributable  to  sales  and 
transmission  transactions  are  to  be 
reported  in  their  respective  af:coinUs  on 
the  FERC  Form  No.  1  irrespective  of  the 
method  of  billing. 
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(i)  Short-term  sales  and  transmission 
and  exchange  activities  means  the 
portion  of  the  Commission's  electric 
regulatory  program  consisting  of  the 
regulation  of  all  jurisdictional  sales, 
exchange  and  transmission  of  capacity 
and  energy  except  those  described  in 
paragraph  (h)  of  this  section.  This 
includes  exchange  delivered  as  reported 
in  the  FERC  Form  No.  1  in  Account  555 
as  Gross  Exchange  Delivered 
transactions  with  the  statistical 
classification  of  EX  or  gross  exchange 
delivered  determined  on  a  basis 
consistent  with  FERC  Form  No.  1 
reporting  for  those  public  utilities 
exempt  from  §  141.1  of  this  chapter.  All 
MWhs  attributable  to  sales  and 
transmission  transactions  are  to  be 
reported  in  their  respective  accounts  in 
the  FERC  Form  No.  1  irrespective  of  the 
method  of  billing. 

(j)  Long-term  firm  sales  and 
transmission  megawatt-hours  means  the 
number  of  megawatt-hours  of  electrical 
energy  associated  with  the  tran-sactions 
described  in  paragraph  (h)  of  this 
section,  and  the  rates,  charges,  terms 
and  conditions  of  which  are  regulated 
by  the  Commission. 

(k)  Short-term  saies  and  transmission 
and  exchange  megawatt-hours  means 
the  number  of  megawatt-hours  of 
electrical  energy  associated  with  the 
transactions  described  in  paragraph  (i) 
of  this  section,  the  rates,  charges,  terms 
and  conditions  of  which  are  regulated 
by  the  Commission. 
***** 

26.  In  §382.201,  paragraph  (a)  and  (b) 
are  revised  and  the  worksheet  in 
paragraph  (b)(4Hii)  is  removed,  to  read 
as  follows: 

§  382.201    Annual  charges  under  Parts  II 
and  III  of  the  Federal  Power  Act  and  related 
statutes. 

(a)  Determination  of  costs  to  be 
assessed  against  public  utilities.  The 
adjusted  costs  of  administration  of  the 
electric  regulatory  program,  excluding 
the  costs  of  regulating  the  Power 
Marketing  Agencies  and  any  electrical 
programs  for  which  separate  application 
fees  are  collected,  will  be  apportioned 
between  long-term  firm  sales  and 
transmission  activities  and  short-term 
sales  and  transmission  and  exchange 
activities  in  proportion  to  the  total  staff 
time  dedicated  to  each.  The  amount 
apportioned  to  long-term  firm  sales  and 
transmission  activities  will  constitute 
long-term  firm  sales  and  transmission 
costs,  and  the  amount  apportioned  to 
short-term  sales  and  transmission  and 
exchange  activities  will  constitute  short- 
term  sales  and  transmission  and 
exchange  costs. 


(b)  Determination  of  annual  charges 
to  be  assessed  against  public  utilities. 
(1)  The  long-term  firm  sales  and 
transmission  costs  determined  under 
paragraph  (a)  of  this  section  will  be 
assessed  against  each  public  utility 
based  on  the  proportion  of  the  long-term 
firm  sales  and  transmission  megawatt- 
hours  of  each  public  utility  in  the 
immediately  preceding  reporting  year 
(either  a  calendar  year  or  fiscal  year, 
depending  on  which  accounting 
convention  is  used  by  the  public  utility 
to  be  charged)  to  the  sum  of  the  long- 
term  firm  sales  and  transmission 
megawatt-hours  in  the  immediately 
preceding  reporting  year  of  all  public 
utilities  being  assessed  annual  charges. 

(2)  The  short-term  sales  and 
transmission  and  exchange  costs 
determined  under  paragraph  (a)  of  this 
section  will  be  assessed  against  each 
public  utility  based  on  the  proportion  of 
the  short-term  sales  and  transmission 
and  exchange  megawatt-hours  of  each 
public  utility  in  the  immediately 
preceding  reporting  year  (either  a 
calendar  year  or  fiscal  year,  depending 
on  which  accounting  convention  is  used 
by  the  public  utility  to  be  charged)  to 
the  sum  of  the  short-term  sales  and 
transmission  and  exchange  megawatt- 
hours  in  the  immediately  preceding 
reporting  year  of  all  public  utilities 
being  assessed  annual  charges. 

(3)  The  annual  charges  assessed 
against  each  public  utility  will  be  the 
sum  of  the  amounts  determined  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(4)  Reporting  requirement.  For 
purposes  of  computing  annual  charges, 
a  public  utility,  as  defined  in 

§  382.102(b)  must  submit  under  oath  to 
the  Office  of  the  Secretary  by  April  30 
of  each  year  an  original  and  conformed 
copies  of  the  following  information 
(designated  as  FERC  Reporting 
Requirement  No.  5&2): 

(i)  The  total  annual  long-term  firm 
sales  for  resale  and  transmission 
megawatt-hours  as  defined  in 
§382.102(j);and 

(ii)  The  total  annual  short-term  sales, 
transmission  and  exchange  megawatt- 
hours  as  defined  in  §  382.102(k). 


PART  385-RULES  OF  PRACTICE  AND 
PROCEDURE 

27.  The  authority  citation  for  Part  385 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  15  U.S.C. 
717-717Z.  3301-3432;  16  U.S.C.  791a-825r. 
2601-2645;  31  U.S.C.  9701;  42  U.S.C.  7101- 
7352;  49  U.S.C.  60502;  49  App.  U.S.C.  1-85. 


§385.702    [Amended] 

28.  In  §385.702,  paragraph  (b)  is 
removed,  and  paragraph  (c)  is 
redesignated  paragraph  (b). 

§385.708    [Amended] 

29.  In  §  385.708,  in  paragraph  (b)(1), 
the  phrase  "and,  if  appropriate  under 
Rule  717,  a  written  revised  initial 
decision"  is  removed;  in  paragraph 
(b)(2)(i),  the  phrase  "or  oral  revised 
initial"  is  removed;  in  paragraph  (b)(3), 
the  phrase  "or,  if  appropriate  under 
Rule  717,  any  revised  initial  decision" 
is  removed;  in  paragraph  (b)(4),  the 
phrase  "as  appropriate"  is  removed  and 
the  phrase  "or  revised  initial"  is 
removed  in  both  places  where  it 
appears;  in  paragraph  (c),  in  the  heading 
the  phrase  "and  revised  initial"  is 
removed;  in  paragraph  (c)(1),  the  phrase 
"or,  if  appropriate,  the  revised  initial 
decision"  is  removed;  in  paragraph 
(c)(2),  the  phrase  "or  revised  initial"  is 
removed;  and  in  paragraph  (d),  in  the 
heading  the  phrase  "and  revised  initial" 
and  in  the  text  the  phrase  "or,  if 
appropriate  under  Rule  717,  a  revised 
initial  decision"  are  removed. 

30.  In  §  385.711,  in  the  heading  the 
phrase  "or  revised  initial"  is  removed, 
and  in  paragraph  (a)(l)(i),  the  phrase  "In 
proceedings  not  subject  to  Rule  717,"  is 
removed,  and  the  word  "Any"  is 
capitalized. 

§385.712    [Amended] 

31.  In  §  385.712,  in  the  heading  the 
phrase  "and  revised  initial"  is  removed 
and  in  paragraph  (a)  the  phrase  "or 
revised  initial"  is  removed. 

§385.713    [Amended] 

32.  In  §385.713,  in  paragraph  (a)(2)(i), 
the  phrase  "or,  if  appropriate  under 
Rules  717  and  711,  to  a  revised  initial 
decision"  is  removed;  in  paragraph 
(a)(2)(iv),  the  phrase  "or  revised"  is 
removed;  and  in  paragraph  (a)(3),  the 
phrase  "or  any  revised  initial  decision 
under  Rule  717"  is  removed. 

§  385.71 7    [Removed] 

33.  Section  385.717  is  removed. 
[FR  Doc.  95-1449  Filed  1-24-95;  8:45  am] 
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DEPARTVENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

241 CFR  Part  91 

I 
(Docket  No.  R-S5-1731.  FR-<J611-C-03] 

RIN  2501-AB72 

Consolidated  Submission  for 
Community  Planning  and  Development 
Program,  Final  Rule;  Correction 

agJency:  Ofn<;e  of  the  Secrefiiry.  HHU. 
ACjnON:  Final  rule;  corn^ction. 

SUfXMARV:  On  January  5,  1995  (60  FR 
1878).  the  Department  published  in  the 
Federal  Register,  a  final  rule  that 
coh.solidated  into  a  single  consolidatt'd 
submis.sion  the  planning  and 
apji'.icntion  aspects  of  the 
Ccjmprehensive  Housing  Affordability 
Stfategies  (CHAS),  the  Community 
Development  Block  Grant  (CDBG).  the 
Emergency  Shelter  Grant  (ESG).  the 
HpNffi  Investn;ent  Partnerships 
(HDME).  and  Housing  Opportunitii  s  for 
Pef^ons  With  AIDS  (HOPWA)  formula 
programs.  The  rule  al.so  consolidated 
the  reporting  requirements  for  those 
programs,  replacing  five  general 
peformance  reports  with  one 
pe-formance  report.  In  total,  the 
CO  isoljdatfd  jilan  and  coii.soHdated 
report  replaced  12  documents. 

Tlie  purpose  of  this  document  is  to 
CO  ^ett  the  definition  for  the  term 
"C  yert;rovvd!r!g"  as  it  appe.i.'^ed  in 
§  f!  1.5.  a.nd  to  add  to  the  end  of  several 
seciions  in  24  CFR  part  91.  the  0MB 
pp  vovai  num!»er  for  the  p.nperucrk 
bu'den  requirements  cont.Tined  in  tho.se 
sec  tion.s. 

EFffeCTlVE  DATE;  Fehniary  ft.  19«.t 
FOR  FURTHER  INFORMATION  CONTACT: 
Jo.-«(ph  }j[.  Smith,  Director.  Policy 
Coordination,  Office  of  Coinnuinity 
VU  fining  and  Development,  451 
Se.-enth  vStreet.  SW,  Washington,  DC 
20  mO-7000,  telephone  (:!02)  7C8-1 283 
(v(  Jcc)  or  (202)  708-2565  ('( DD).  (These 
art  (lot  toll-free  telephone  numbers.) 
Co:jiesof  this  rule  will  be  made 
avi  liable  on  tape  or  lar^e  print  for  those 
wi  h  impaired  vision  thai  "^^quest  them. 
Th^v  may  ff)  obtained  at  the  above 
ad  'ix'ss. 
SU  'PlEMEMTARY  INFOPMATION: 

iVifxordingly.  FR  Doc.  94-32150,  a 
finul  rule  amending  24  CFR  part  91.  et 
al.  Consolidated  Submission  for 
Cottimunity  Planning  and  Development 
Pr(i»granis.  piiblished  in  the  Federal 
Rerister,  on  January  5,  1995  (60  FR 
18  'B),  is  corrected  as  follows: 

.On  page  1898.  in  §91.5.  in  the  first 
CO  umn.  the  definition  for  the  term 


IS  (:nrr«i'H'd  *.n  reiid  ;is 


JMI 


"()ven.r(nv(iii\^' 
I'oliOVvs 

§91.5    Definitions. 


(  hrn  nnxdirii^.  For  purposes  (it 
dfsc.rihin^  relntive  housing  needs,  a 
liousiMti  i.iiiit  containing  more  tli.jn  one 
person  per  room,  as  defined  hv  the  U.S. 
Census  Bureau,  for  which  data  are  made 
av:iiiable  by  the  Census  Bureau.  (See  24 

(:Fi<7qi.4n2(h).) 


§§91.220,  91.225,  91.230,  91.235,  91.310. 
91.320.91.330.91.430    (Corrected] 

2.  On  pages  1903. 1006.  1907.  190K. 
1910.  1911.  and  1912.  respectively. 
§§91.220.91.225.91.230.91.235. 
91.310.  91.320.  91.330.  and  91.430,  are 
corrected  by  adding  to  the  end  of  each 
section  the  following  phra.se: 

(Approved  t»v  ihe  Office  of  Management  and 
Btuiget  under  <  fnitrol  number  2.506  -(H 17). 

Datfd:  Jamiiiry  11.  l^l'tS. 
Andrew  Cuomo. 

.-t.ssj.vMnf  Sf^Tftary  for  Cominutiity  Pkiniiiiifi 

and  Devflnfjuifiit. 

|FK  Dtir.  HS-l  791  Filnd  1-24-95:  8  45  air.) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  2E4148/R2093;  FRL-4923^ 

RIN  2C70-AB78 

Sodium  Chlorate;  Exemption  from  the 
Requirement  of  a  Tolerance 

AGEWCV:  Knvironniental  Protection 

Ageoi  y  (F.PAl. 

ACTION:  Final  mie. 

SUMMA.qr:  This  document  establishes  an 
exemption  from  the  requirement  of  .t 
tolerance  for  residues  of  sodium 
chlorate  in  or  on  the  raw  ajjricultural 
commodity  potato  when  applied  as  a 
defuiiant  in  accordance  with  good 
agricultural  practices.  The  Interregional 
Research  Project  No.  4  {IR-4)  reque.sted 
this  exemption. 

EFFECTIVE  DATE:  This  regulation 
bi'ccines  eff^ective  Ja!niar\'  25.  1995. 
AODHESSES:  Written  objections, 
identified  bv  the  document  control 
number.  IPP  2t4148.'R209."l.  may  be 
submitted  to:  He.nring  Clerk  (19QU),        , 
F'lvironrnental  Protection  Agency,  Rin. 
M37P8.  401  M  St.,  SW..  Washington.  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 


sutiinitled  to  Puhlir  Kespoiise  ami 
Pro^mm  Resources  Branch.  Field 
Operations  Division  (7.S0RC).  Offii  e  ot 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW  . 
Washington,  DC  20460  In  person.  t)ring 
copy  of  objections  and  hearing  request 
to:  Rm.  1132.  CM  #2.  1921  Jefferson 
D.ivis  Hwy  ,  Arlington.  VA  22202.  F.-es 
accompanying  objections  .shall  be 
Libeled  "Tolerance  Petition  Fees"  atid 
forwarded  to:  EP.^  Headtjuarters 
.Accounting  Operations  Branch.  OPP 
(Tolerance  Fees).  P.O.  Box  3R0277M. 
Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Ho>1  Jamerson,  Registration 
Support  Branch,  Registration  Division 
(7505VV),  Office  of  Pesticide  Programs. 
Environmental  Protection  A^^encv.  401 
M  St.,  SW..  Wa.shington,  DC  20460. 
Office  location  and  telephone  ni:nil)er: 
Westfield  Building  North.  6th  i !  .  J800 
Crystal  Drive.  Arlington.  VA  2^2<12. 
(70,11-308-8783. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Registerof  November  2,  1994 
(59  FR  54869).  EPA  issued  a  proposed 
rule  that  gave  notice  that  the 
Interregional  Research  Project  No.  4  (IR- 
4).  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University.  New  Brunswick,  NJ  0890;i. 
had  submitted  pesticide  petition  (PP) 
2E4148  to  EPA  on  behalf  of  the 
Aijricultural  Experiment  Station  of 
California.  PP  2E4148  requested  that  the 
.Administrator,  pursuant  to  .section 
40H(e)  of  the  Federal  Food.  Drut;  and 
Co.smetic  Act  (FFDCA).  21  IJ  S.C. 
34'Sa(e).  propo.se  to  amend  40  CFR 
180.1020  by  establishing  an  exemption 
horn  the  requirements  a  tolerance  for 
residues  of  sodium  chlomte  on  potatoes 
when  used  as  a  defoliant  in  accordance 
with  good  agricultural  practices. 

There  were  no  comments  or  retiuests 
for  referral  to  an  advisory-  ccntmittee 
received  in  rt^sponse  to  the  prnjiosed 
rule. 

The  data  submitted  with  th"  petition 
and  other  relevant  mcferial  have  been 
evaluated  and  discussed  in  tise 
proposed  rule.  Ba.sed  on  the  data  and 
information  considered,  the  .Agencv 
cnm;iudes  that  the  tolerance  exeniption 
will  protect  the  public  h.calth. 
Therefore,  the  loleraii.  e  exertiptinn  is 
established  as  set  forth  below. 

Any  person  adversely  affected  bv  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the  . 
Federal  Register,  f]ie  written  objections 
and  'or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
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submitted  to  the  OPP  doci<.et  for  this 
rulemaking  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40CFRl80.33('i).  Ifahearingis    • 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32).' 

Under  Executive  Order  12866  (58  FR 
.'51735.  Oct.  4,  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
(hereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order 

Pursuant  lo  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review 

Pursuant  to  tlie  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Slat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 


requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  17. 1995. 

Steven  L.  JohiLson, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§180.1020    [Amended] 

2.  By  amending  §  180.1020  Sodium 
chlorate;  exemptions  from  the 
requirement  of  a  tolerance  by  adding 
and  alphabetically  inserting  in  the  list 
therein  the  commodity  "potatoes". 

[FR  Doc.  95-1854  Filed  1-24-95:  8:45  ami 

BILUNG  COOE  6S6O-S0-F 


40  CFR  Part  180 

[PP  OE3907/R2094;  FRL-4923-7] 

RIN  2070-AB78 

Pesticide  Tolerance  for  3,5-Dichloro-N- 
(1,1-Dimethyl-2-Propynyl)Benzamide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  e.stablishes  a 
tolerance  for  combined  residues  of  the 
herbicide  3,5-dichloro-N-(l,l-dimethyl- 
2-propynyl)benzamide  (also  known  as 
pronamide)  and  its  metabolites  in  or  on 
the  raw  agricultural  commodity 
radicchio  greens  (tops).  The 
Interregional  Research  Project  No.  4  (IR- 
4)  submitted  to  EPA  a  petition 
requesting  the  maximum  permissible 
level  for  residues  of  the  herbicide. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  January  25, 1995. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [PP  0E3907/R2094J,  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  SW.,  Washington,  DC 


20460  A  copy  of  any  objeitionsand 
hearing  requests  filed  with  ♦he  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW  , 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132,  CM  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  EX:  20460.  Office  location 
and  telephone  number:  6th  Floor, 
Crystal  Station  #1,  2800  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-308- 
8783. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  26, 1994  (59 
FR  53771),  EPA  issued  a  proposed  rule 
that  gave  notice  that  the  Interregional 
Research  Project  No.  4  (IR-4),  New 
Jersey  Agricultural  Experiment  Station. 
P.O.  Box  231,  Rutgers  University,  New 
Brunswick,  NJ  08903,  had  submitted 
pesticide  petition  (PP)  0E3907  to  EPA 
on  behalf  of  the  Agricultural  Experiment 
Station  of  California.  The  petition 
requested  that  the  Administrator^ 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(e),  establish  a  tolerance 
for  combined  residues  of  the  herbicide 
3,5-dichloro-N-(l,l-dimethyl-2- 
propynyUbenzamide  and  its  metabolites 
(calculated  as  3,5-dichloro-N-(l,l-^ 
dimethyl-2-propynyl)benzamide)  in  or 
on  the  raw  agricultural  commodity 
radicchio  greens  (tops)  at  2  parts  per 
million  (ppm). 

There  were  no  comments  or  requests 
for  referral  to  an  adyisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  on  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  permanent  tolerance 
will  protect  the  public  health. 
Therefore,  the  tolerance  is  established  as 
set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 


and/or  request  a  hearing  with  the 
Hea  Ping  Clerk,  at  the  address  given 
nboMe  (40  CFR  178.20).  A  copy  of  the 
objt^Gtions  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  l)e 
submitted  to  the  OPP  docket  for  this 
ruU  making.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (41)  CFR 
178  25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
Stat  fluent  of  th.  factual  issue(s)  on 
uhitjh  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summury  of  any  evidence  relied 
iipajil  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
mat*ial  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fi  ct;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
reqiv^tor  would,  if  established,  resolve 
one  ^T  more  of  such  Lssues  in  favor  of 
ti!i>   tquestor.  taking  into  account 
uuc  Mitested  claims  or  facts  to  the 
con  ff-ary;  and  resolution  of  the  factual 
i>siit^s)  in  the  manner  sought  by  the 
reqi  ^stor  would  be  adequate  to  justify 
the  .il:tion  requested  (40  CFR  178.32).' 

U  ider  Executive  Order  1Z866  (38  FR 
,=1 17,1.^,.  Oct.  4.  1993),  the  .Agency  must 
determine  whether  the  regulatory  action 
is  ■•  ^nificant  "  and  therefore  subject  to 
revifexv  i)y  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(tl, 
the  brder  defines  a  "significant 
regiJiptory  action"  as  an  action  that  is 
like  y  to  result  in  a  rule  (1)  having  an 
annjinl  effect  o-\  the  economy  of  SlOO 
million  or  more,  or  adversely  and 
materially  af.fecting  a  soclor  of  the 
ecoi  <)niy,  productivity,  competition, 
jobs  the  envirunmeni.  public  health  or 
safely,  or  State,  local,  or  tribal 
^ovt  nnments  or  communities  (also 
retei-rri  lo  as  "economically 
sij^ii  ficant");  (2)  creating  serious 
i.:i:otisistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
a;iot  ier  agency:  (3)  materially  altering 
the  liidgetary  impacts  of  entitlement, 
gran  ;$.  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
fiiert^of;  or  (4)  raising  novel  lei^al  or 
p-ilicy  issues  arising  out  ot  legal 
man  iates.  the  President's  priorities,  or 
the  principles  .set  forth  in  this  Executive 
Ordijr. 

Pursuant  to  the  terms  of  the  Executive 
Oi\!-.!r,  EPA  has  determined  that  this 
rule  lis  not  "significant"  and  is  therefore 


not 


Regi 


Pursuant  to  the  requirements  of  the 


JMI 


ubject  to  OMB  review. 


Uifory  F'exibility  Act  (Pub  L.  96- 


3,34.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
e.stablishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant' 
economic  impact  on  a  sub.stantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

List  or  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  13,  1995. 

Stephen  L.  Johason, 

Director,  negistratinn  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  2\  U.S.C.  .34fia  and  371 

2.  In  §  180.317.  by  amending 
paragraph  (a)  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
commodity  radicchio  greens  (tops),  to 
read  as  follows: 

§  180.317  3,5-Dlchloro-N-(1.1-dimethyl-2- 
propynyljbenzamide;  tolerances  for 
residues. 

(a)  *     *     * 


Commodl^y 


Parts  per 
million 


Radicchio  greens  (tops) 


2.0 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MM  Docket  No.  92-266;  FCC  95^] 

Cable  Act  of  1992— Rate  Regulation 

AGENCY:  Federal  Communications 

Conmiission. 

ACTION:  Final  rule. 


SUMMARY:  On  its  own  motion,  the 
Commission  amends  its  rules  in  order  to 
provide  certain  cable  operators  with 
further  incentives  to  add  new  channels 
to  cable  programming  services  tiers  and 
to  single-tier  systems.  These  incentives 
apply  to  independent  small  systems,  to 
small  systems  owned  by  small  multiple 
system  operators,  and  to  independent 
sy.stems  and  systems  owned  by  small 
multiple  system  operators  which  incur 
additional  monthly  per  subscriber 
headend  costs  of  one  full  cent  or  more 
for  an  additional  channel.  These 
systems  may  take  advantage  of  the 
streamlined  c:ci;t-of-ser\'ice  procedure 
for  headend  upgr.ides  associated  with 
channel  additions,  cs  well  as  the  per 
channel  rate  adjustments  and 
programming  expense  adjustments 
available  to  all  cable  systems  adding 
channels  under  the  existing  rule.  The 
Order  also  provides  that  the  streamlined 
cost-of-service  procedure  for  headend 
upgrades  associated  with  channel 
additions  shall  apply  to  single-tier 
systems. 

EFFECTIVE  DATE:  February-  24,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joel  Kaufman  or  Meryl  S.  Icove.  Cable 
Services  Bureau,  (202)  416-0800. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commissions  Seventh 
Order  on  Reconsideration  in  MM  Docket 
92-266.  FCC  9.5-8,  adopted  January  5. 
1995.  and  released  January  5.  199.5.  The 
complete  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  1919  .M  St.,  NW.. 
Washington.  DC.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor. international  Transcription 
Service,  (ITS),  at  2100  M  St..  NW.. 
Washington.  DC  20037.  (202)  8,57-3800. 

Synopsis  of  the  Seventh  Order  on 
Reconsideration 

A.  Background 

In  the  Second  Order  on 
Reconsideration.  Fourth  Report  and 
Order,  and  Fifth  Notice  of  Proposed 
Rulemaking  (Fourth  Report  and 
Order")  in  this  docket.  59  FR  179-13 
(April  15.  1994).  the  Commission 
specified  a  "going-forw.ard"  me<:hanisni 
under  which  pric:e-capped  rates  are 
adjusted  for  changes  in  the  number  of 
channels  offered  on  the  basic, .service 
tier  ( "BST  ")  and  on  cable  programming 
service  tiers  ("CPSTs").  Under  this 
niecharfiism,  operators  first  remove  all 
extiTnal  costs  from  the  tier  charge  and 
ti'.en  v'.dju.st  the  residual  component  of 
the  tier  charge  by  a  per  channel 
adjustment  which  declines  as  the 
number  of  channels  on  the  sy.stem 
increases.  Operators  were  also  allowed 
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to  pass  through  to  subscribers  the 
programming  costs  associated  with  new 
channels  as  well  as  a  mark-up  of  7.5% 
on  new  programming  expense. 

In  the  Sixth  Order  on  Reconsideration 
and  Fifth  Report  and  Order  ("Sixth 
Reconsideration  Order"),  59  FR  62614 
(December  6, 1994),  the  Commission 
inter  alia,  supplemented  its  existing 
going  forward  rules  by  creating  an 
alternative  channel  adjustment 
methodology.  Cable  operators  adding 
channels  to  CPSTs  or  single-tier  systems 
may  recover  from  subscribers  (a)  a  flat 
per  channel  mark-up  of  up  to  20  cents 
per  subscriber  per  month,  subject  to  a 
cap  on  the  total  amount  recovered 
through  Di^cember  31,  1997.  and  (b) 
programming  costs,  subject  to  a  cap  that 
applies  through  December  31,  1996. 
Operators  adding  channels  to  CPSTs  or 
single-tier  systems  on  and  after  May  15, 
1994  may  use  either  the  new  rules  or  the 
existing  rules  to  adjust  rates  after 
December  31, 1994,  but  must  use  either 
the  existing  rules  or  the  new  rules 
consistently  with  respect  to  all  channels 
added  after  December  31,  1994. 

In  the  Sixth  Reconsideration  Order, 
the  Commission  also  adopted  a  special 
streamlined  cost-of-service  procedure 
that  permits  independent  small  systems 
and  small  systems  owned  by  small 
multiple  system  operators  ("MSOs")  to 
recover  the  costs  of  upgrading  their 
headend  equipment  when  they  add  new 
channels  to  CPSTs.  A  small  system  is  a 
cable  system  that  serves  1,000  or  fewer 
subscribers  from  the  system's  principal 
headend,  including  any  technically 
integrated  headends  and  microwave 
receive  sites.  See  47  CFR  76.901(c).  A 
small  MSO  is  defined  as  a  MSO  that  has 
250,000  or  fewer  total  subscribers,  owns 
only  systems  with  less  than  10,000 
subscribers  each,  and  has  an  average 
system  size  of  1,000  or  fewer 
subscribers.  See  47  CFR  76.922(b)(5).  To 
prevent  the  potential  for  unreasonably 
sharp  rate  increases  to  small  system 
subscribers,  the  amount  a  small  system 
can  recover  for  each  channel  added  was 
limited  to  programming  costs  incurred 
plus  the  lesser  of  the  actual  cost  of  the 
headend  equipment  or  $5,000.  Headend 
costs  that  are  to  be  recovered  through 
increased  rates  must  be  depreciated  over 
the  useful  life  of  the  equipment.  In 
addition,  the  rate  of  return  the  small 
system  may  earn  on  such  headend.costs 
may  not  exceed  11.25%.  Small  systems 
that  increase  rates  as  a  result  of  any 
channel  additions  pursuant  to  this 
methodology  may  be  reimbursed  for  the 
addition  of  a  maximum  of  seven 
channels  to  CPSTs  between  May  15, 
1994  and  December  31, 1997.  Qualifying 
small  systems  adding  channels  to  CPSTs 
were  allowed  to  choose  between  this 


streamlined  cost-of-service  procedure 
and  the  going  forward  rules  applicable 
to  all  systems. 

B.  Discussion 

On  our  own  motion,  we  find  our 
requirement  that  qualifying  small 
systems  elect  between  the  per  channel 
adjustment  methodology  and  the 
streamlined  cost-of-service  procedure 
for  upgrading  headend  equipment 
insufficient  to  give  qualifying  systems 
an  appropriate  incentive  to  add  new 
channels.  Although  the  return  of  up  to 
11.25%  on  the  cost  of  headend 
equipment  was  intended  to  allow  small 
systems  a  profit  when  they  added 
channels,  we  now  believe  that  our 
formula  as  a  whole  may  give  such 
systems  an  insufficient  incentive  to  add 
channels.  This  is  the  case  because, 
except  for  very  small  systems,  the  per 
subscriber  rate  adjustment  associated 
with  the  streamlined  cost-of-service 
showing  would  be  less  than  the  20  cents 
per  subscriber  per  month  allowed  under 
our  general  going  forward  regulations.  If 
the  maximum  $5,000  in  headend  costs 
is  depreciated  by  a  1,000  subscriber 
system  with  an  11.25%  rate  of  return, 
for  example,  the  monthly  per  subscriber 
cost  would  be  just  over  five  cents, 
assuming  a  15  year  depreciation  period. 
The  Commission  has  not  prescribed 
depreciation  rates  for  headend 
equipment,  but  requires  cable  operators 
to  follow  reasonable  depreciation 
practices  in  depreciating  equipment 
over  its  useful  life.  The  Cable  Services 
Bureau,  acting  on  delegated  authority  in 
examining  cost-of-service  rate 
justifications,  concluded  that  operators 
generally  assign  15-year  useful  lives  to 
headend  equipment  and  adjusted  cable 
operator's  proposed  useful  lives  upward 
to  reflect  that  norm. 

Accordingly,  independent  small 
systems  and  small  systems  owned  by 
small  MSOs  will  not  be  required  to 
choose  between  the  per  channel 
adjustment  methodology  and  the 
streamlined  cost-of-service  procedure 
for  upgrading  headend  equipment. 
Instead,  we  will  allow  independent 
small  systems  and  small  systems  owned 
by  small  MSOs  to  recover  for  each 
channel  added  by  using  both  the  per 
channel  adjustment  methodology  and 
the  streamlined  cost-of-service 
procedure  for  upgrading  headend 
equipment  in  the  following  manner. 
First,  such  operators  may  recover  the 
lesser  of  the  actual  cost  of  the  headend 
equipment  or  $5,000  associated  with  the 
channel  addition.  The  recovery  of  the 
lesser  of  the  actual  cost  of  the  headend 
equipment  or  $5,000  shall  otherwise 
remain  subject  to  the  conditions  set 
forth  in  the  Sixth  Reconsideration 


Order,  namely  that  the  headend  costs  be 
depreciated  over  the  useful  life  of  the 
equipment,  the  rate  of  return  on  this 
investment  not  exceed  11.25%,'  and  the 
headend  costs  may  be  recovered  for  no 
more  than  seven  channels  through 
December  31, 1997.  Second,  in  addition 
to  recovery  of  headend  upgrade  costs  in 
a  streamlined  cost-of-service 
proceeding,  such  operators  may  make 
rate  adjustments  to  reflect  channel 
additions  and  programming  expenses 
that  ^11  other  operators  are  permitted  to 
"make  under  the  existing  going  forward 
rules.  Specifically,  operators  may  make 
per  channel  adjustments  under  either 
the  new  or  the  "old"  going  forward 
rules.  As  explained  in  the  Sixth 
Reconsideration  Order,  operators  that 
elect  the  new  going  forward  rules  are 
allowed  to  recover  programming 
expenses  associated  with  adding 
channels  subject  to  the  License  Fee 
Reserve  and  the  Operator's  Cap.  Of 
course,  headend  costs  are  not  included 
in  the  Operator's  Cap. 

In  addition,  we  believe  that  limiting 
eligibility  to  use  the  streamlined  cost-of- 
service  procedure  for  upgrading 
headend  equipment  to  independent 
small  systems  and  small  systems  owned 
by  small  MSOs  may  fail  to  give  slightly 
larger  systems  an  appropriate  incentive 
to  add  channels.  Accordingly,  we  have 
decided  to  allow  larger  systems  to  use 
the  streamlined  cost  of  service  approach 
subject  to  the  same  conditions  as 
independent  small  systems  and  small 
systems  owned  by  small  MSOs  provided 
that  (a)  the  systems  are  either 
independently  owned  or  owned  by 
small  MSOs  and  (b)  the  monthly  per 
subscriber  cost  of  the  additional 
headend  equipment  necessary  to  receive 
an  additional  channel  is  one  cent  or 
more.2  We  are  providing  this  relief  for 
systems  that  are  slightly  larger  than 
those  that  fall  under  the  definition  of  a 
small  system  because  we  believe  that 
such  operators  may  have  higher  than 
average  costs  and  may  not  always  have 
access  to  the  financial  resources  or  other 
purchasing  discounts  of  larger 
companies.  However,  since  average 
equipment  costs  were  built  into  the  per 


'  Operators  are  pennitted  to  recover  an  11.25% 
rate  of  return  on  the  lesser  of  the  actual  cost  of  the 
headend  equipment  associated  with  adding  a 
channel  or  SS.OOO.  Therefore,  if  the  cost  of  the 
headend  equipment  associated  with  adding  a 
channel  is  SS.OOO  or  more,  the  operator  is  entitled 
to  recover  $5,000  plus  an  11.25%  rate  of  return  on 
the  $5,000  investment. 

'The  monthly  per  subscriber  cost  of  the 
additional  headend  equipment  necessary  to  receive 
the  additional  channel  must  be  one  full  cent  or 
more.  For  this  purpose,  operators  may  not  round  up 
monthly  per  subscriber  costs  of  less  than  one  cent. 
Additionally,  operators  must  depreciate  these  costs 
at  the  same  rate  as  they  depreciate  all  similar 
equipment. 
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i;:iahjnel  adjustment  of  up  to  20  cents, 
vvb  ifdieve  that  it  is  unnecessary  to 
itilo*  sy.stems  with  additional  per 
sub  ipiber  headend  equipment  costs  of 
k'ss  jhan  one  cent  for  each  channel 
iiddad  to  use  the  streamlined  cost-of- 
s>;r\  i;e  procedure  for  upp,radiiig 
hea  fcnd  equipment.  We  believe  that 
sue  1  operators  may  have  sufficient 
rest  lirces  to  add  channels  without  the 
additional  incentive  created  by  the 
strfMHilined  cost-of-service  procedure. 
Ho\,ever.  we  note  that  we  may 
rer.c  asider  this  is.«;ue  in  light  of  the 
con  tnents  we  have  received  in  response 
to  our  Fifth  Order  on  Reconsideration 
cuid  Further  Notice  of  Proposed 
Rulemaking,  59  FR  51,869  (10/13/94).  In 
thatj  notice,  the  Commission  solicited 
comments  on  whether  it  should  retain 
its  current  definitions  of  small  operators 
and  small  systems  owned  by  small 
MSps  and  whether  it  should  employ  the 
curijent  Small  Business  Administration 
defihition  of  small  cable  company.  The 
definitions  of  these  terms  in  the  instant 
item  may  be  afi^ected  by  the  outcome  of 
the  Further  Notice. 

Iri  the  Sixth  Reconsideration  Order, 
the  Commission  provided  that  rates  for 
the  EST  will  continue  to  be  governed 
exclusively  by  our  current  rules,  except 
that  where  a  system  offered  only  one 
tier  on  May  14, 1994,  the  cable  operator 
willj  be  allowed  to  use  the  revised  per 
channel  adjustment  of  up  to  20  cents. 
We  aid  not,  however  similarly  provide 
that  the  streamlined  cost-of-service 
procedure  for  headend  upgrades  by 
elig  ble  small  systems  would  be 
availnble  to  operators  of  single-tier 
systfims.  We  did  not  intend  to  exclude 
single-tier  systems  from  this  procedure 
and  therefore,  on  our  own  motion,  we 
reccnsider  the  limitation  of  the 
streamlined  cost-of-service  procedure 
for  headend  upgrades  to  CPSTs.  We 
conclude  that  the  streamlined  co.st-of- 
.sen  ice  procedure  should  also  apply  to 
singl  ?-tier  systems  because  we  recognize 
that  (jualifying  systems  have  the  same 
sina    customer  ba.se  over  which  to 
sprtad  the  cost  of  new  equipmei.t 
jissccjiated  with  providing  channels, 
vvhttner  or  not  they  have  CPSTs.  We 
also  fttcognize  \h:A  single-tier  systems 
;ire  commonly  smnller  systems. 
Aci:  jidingly,  we  believe  that  the 
streiijnlined  cost-of-service  procedure 
lor  I  pdcrd  upgrades  as.sociated  with 
i.'n;M  tiel  additions  sliould  apply  to 
sing  e-tier  systems  as  well  as  CPSTs. 

Reg  ilatory  Flexibility  Act  Analysis 

Pursuant  to  the  Regulatory-  Act  of 
108(1  r>  U.S.C.  601-612,  the 
("on  i^iission's  final  analysis  with 
r^^spj^i:t  to  the  Seventh  Order  on 
Ktu:(!)nsideration  is  as  follows: 


JMI 


NWd  and  purpose  of  this  action.  The 
Conimi.ssion,  in  compliance  vyith  §  3  of  ' 
the  Cable  Television  Con.sumer 
Protection  and  Competition  Act  of  1992. 
47  U.S.C.  §  543  (1992),  pertaining  to  rate 
regulation,  adopts  revised  rules  and 
promdures  intended  to  ensure  that 
coble  service.s  are  offered  at  reasonable 
rates  with  minimum  regulatory  and 
administrative  burdens  on  cable 
entities. 

Summary  of  issues  by  the  public  in 
response  to  the  Initial  Regulatory 
Flexibility  Analysis.  There  were  no 
comments  submitted  in  response  to  the 
Initial  Regulatory  Flexibility  Analysis. 
The  Chief  Com  nsel  for  Advocacy  of  the 
United  Stat"-  Small  Business 
Admiiiisti^iion  (SBA)  filed  comments  in 
the  original  rulemaking  order.  The 
Commission  addressed  the  concerns 
raised  by  the  Office  of  Advocacy  in  the 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking.  58  FR  29769  (5/ 
21/93).  Consistent  with  our  rules,  the 
SBA  also  filed  an  ex  parte  letter  on 
August  3,  1994. 

Significant  alternatives  considered 
and  rejected.  In  the  course  of  this 
proceeding,  petitioners  representing 
cable  interest  and  franchising 
authorities  submitted  several 
alternatives  aimed  at  minimizing 
administrative  burdens.  The 
Commission  has  attempted  to 
accommodate  the  concerns  expressed  by 
these  parties.  In  this  order,  the 
Commission  is  providing  additionni 
incentives  to  qualifs'ing  small  systems  to 
add  channels  to  CPSTs  and  single-tier 
systems. 

Paperwork  Reduction  Act 

The  requirements  adopted  herein 
have  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Ac:t  of  1980  and 
found  not  to  impose  a  new  or  modified 
inforn.ation  collection  requirement  on 
the  p'.'.biic. 

Orderin"  Clauses 

Accordingly,  IT  IS  ORDERED  tliat. 
pursiianl  to  Sections  4(i).  4(j).  303(r) 
612.  622(c)  p.r.dfi2.T  of  the 
Comniunictitions  Act  of  1934,  as 
amended.  47  U.S.C.  1.54(i).  154{i). 
303(r),  532,  542fc)  and  543.  the  ri:'ts, 
requirements  and  policies  discussed  in 
this  Seventh  O.-der  on  Rtconsidcraticn, 
AKE  ADOP  iTD  and  Part  76  of  the 
Comn-.is.sion's  rules.  47  CFR  part  7V>,  IS 
AMCN'DED  as  set  forth  below. 

It  Is  Furthi^r  Ordered  that  the 
Secretary  shall  .send  a  copy  of  this  Order 
to  tiie  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Re<;iilatory  Flexibility  Act.  Public  Law 


No.  96-3.54.  94  Stat.  11R4.  5  U.S.C. 
SSfiOl  et  seq.  (1981). 

It  Is  Further  Ordered  that  the 
requirements  and  regulations 
established  in  this  decision  shall 
become  effective  30  days  following 
publication  in  the  Federal  Register. 

IJst  of  Subjects  in  47  CFR  Part  76 

(;ahle  television. 
FtMlcrii!  (".iiriimunicaliDns  dimmissiiiii. 
William  F.  Caton, 
Artin}i  Srcn^tnry. 

Part  76  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  part  76 
continues  to  read  as  follows: 

Authority:  Sees.  2.  3.  4.  301.  301.  .JO?.  308. 
309.  48  Stat,  as  amended.  1064.  10ti5.  1066. 
1081,  1082,  1083.  1084.  1085.  1101:  47  U.S.C 
Sees.  1.S2,  153,  154.  301.  303.  307,  308,  309, 
532.  535.  542.  543.  552  as  amnnded,  106  .Stat. 
1460. 

2.  Section  76.922  is  amended  by 
revising  paragraph  (e)(7)  to  read  as 
follows: 

§  76.922    Rates  for  the  basic  service  tier 
and  cable  programming  service  tiers. 

•         *         *         •         • 

(e)*  •  * 

(7)  Headend  upgrades.  When  adding 
channels  to  CPSTs  and  single-tier 
systems,  cable  systems  that  are  either 
independently  owned  or  owned  by 
small  MSOs  and  incur  additional 
monthly  per  subscriber  headend  costs  of 
one  full  cent  or  more  for  an  additional 
channel  or  are  either  independently 
owned  or  owned  by  small  MSOs  as 
defined  in  paragraph  (b)(5)  of  this 
.section,  may  choose  among  the 
methodologies  set  forth  in  paragn-phs 
(e)(2)  and  (e)(3)  of  this  section.  In 
addition,  such  systems  may  increa.se 
rates  to  recover  the  actual  cost  of  the 
I'.eadend  equipment  required  to  add  up 
to  seven  such  cliannels  to  CPSTs  and 
singl-i-tier  systems,  not  to  exceed  S5.000 
per  additional  channel.  Rate  increases 
pursuant  to  this  parsgrnph  may  occur 
between  fonuary  1. 1995,  and  December 
3!.  19'I7.  as  a  result  of  additional 
channels  offered  on  those  tiers  after  May 
14,  1994.  Headend  costs  shall  be 
depreciated  over  the  useful  life  of  the 
headend  equipment.  The  rate  of  return 
on  this  investment  shall  not  exceed 
11.25  percent.  In  order  to  recover  costs 
for  headend  equipment  pursjaut  to  this 
paragraph,  .systems  must  certify  to  the 
Commission  their  eligibility  to  ii.se  this 
paragraph,  the  level  of  costs  they  have 
actually  incurred  for  adding  the 
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headend  equipment  and  the 

depreciation  schedule  for  the 

equipment. 

•        *        *        »        • 

|FR  Doc.  95-1819  Filed  1-24-95:  8:45  am] 

BILLING  CODE  6712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

50  CFR  Part  642 

[Docket  No.  940710-4292;  1.0. 011895A] 

Coastal  Migratory  Pelagic  Resources 
of  the  Gt.'tf  of  Mexico  and  South 
Atlantic;  Trip  Limit  Reduction 

AGENCY:  National  Marine  Fi.sheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Trip  limit  reduction. 

summary:  NMFS  reduces  the 
commercial  trip  limit  of  Atlantic  group 
Spanish  mackerel  in  the  southern  zone 
to  1,000  lb  (454  kg)  per  day  in  or  from 
the  exclusive  economic  zone  (EEZ).  This 
trip  limit  reduction  is  necessary  to 
protect  the  Atlantic  Spanish  mackerel 
resource. 

EFFECTIVE  DATE:  The  1,000-lb  (454-kg) 
commercial  trip  limit  is  effective  12:01 
a.m.,  local  time,  January  20,  1995,  and 
remains  in  effect  through  March  31, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharles,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero, 
cobia,  little  tunny,  dolphin,  and,  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  by  regulations  at  50  CFR 
part  642  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act. 

An  adjusted  allocation  and 
commercial  trip  limits  were 
recommended  by  the  Councils  and 
implemented  by  NMFS  for  Atlantic 
migratory  group  Spanish  mackerel  from 
the  southern  zone.  As  set  forth  at  50 
CFR  642.27(b).  the  adjusted  allocation  is 
4.35  million  lb  (1.97  million  kg).  In 
accordance  with  50  CFR 
642.27(a)(2)(iii),  after  75  percent  of  the 
adjusted  allocation  of  Atlantic  group 


Spanish  mackerel  from  the  southern 
zone  is  taken  until  100  percent  of  the 
adjusted  allocation  is  taken,  Spanish 
mackerel  in  or  from  the  EEZ  in  the 
southern  zone  may  not  be  possessed 
aboard  or  landed  from  a  vessel  in  a  day 
in  amounts  exceeding  1,000  pounds 
(454  kg).  In  accordance  with  50  CFR 
642.27(a)(2)(iv),  after  100  percent  of  the 
adjusted  allocation  of  Atlantic  group 
Spanish  mackerel  from  the  southern 
zone  is  taken  through  the  end  of  the 
fishing  year,  Spanish  mackerel  in  or 
from  the  EEZ  in  the  southern  zone  may 
not  be  possessed  aboard  or  landed  from 
a  vessel  in  a  day  in  amounts  exceeding 
500  lb  (227  kg)  per  day. 

NMFS  has  determined  that  75  percent 
of  the  adjusted  allocation  for  Atlantic 
group  Spanish  mackerel  from  the 
southern  zone  will  be  taken  by  January 
19, 1995.  Accordingly,  the  1,000-pound 
(454-kg)  per  day  commercial  trip  limit 
applies  to  Spanish  mackerel  in  or  from 
the  EEZ  in  the  southern  zone  effective 
12:01  a.m.,  local  time,  January  20,  1995, 
through  March  31, 1995,  unless  changed 
by  further  notification  in  the  Federal 
Register. 

The  southern  zone  of  Atlantic  group 
Spanish  mackerel  extends  from  the 
Georgia/Florida  boundary  (30°42'45.6" 
N.  lat.)  southward  to  the  Dade/Monroe 
County.  Florida,  boundary  (25''20.4'  N. 
lat.). 

Classification 

This  action  is  taken  under  50  CFR 
642.27(a)(2)(iii)  and  (b)  and  is  e.xempt 
from  review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  January  19.  1995. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Servite. 

|FR  Doc.  9.5-1776  Filed  1-19-95:  4:32  pm] 

BILUNG  CODE  3Sia-22-F 


50  CFR  Parts  675  and  677 

[Docket  No.  950112014-6014-01;  i.D. 
010695A] 

PIN  0648-AH42 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area,  North  Pacific 
Fisheries  Research  Plan;  Trawl 
Closure  To  Protect  Red  King  Crab 

AGENCY:  National  Marine  Fisheries 

Ser\'ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Emergency  interim  rule;  request 

for  comments. 


SUMMARY:  NMFS  has  determined  that  an 
emergency  exists  in  the  groundfish 
fisheries  being  conducted  in  the  Bering 
Sea  and  Aleutian  Islands  (BSAI) 
management  area.  The  number  of  female 
red  king  crab  in  Bristol  Bay  has  declined 
to  a  level  that  presents  a  serious 
conservation  problem  for  this  stock.  To 
protect  Bristol  Bay  area  red  king  crab, 
NMFS  is  implementing  by  emergency 
rule  a  trawl  closure  in  an  area  of  Zone 
1  in  the  Bering  Sea  (BS).  NMFS  is  also 
implementing  changes  to  observer- 
coverage  requirements  that  will  aid  the 
monitoring  of  red  king  crab  bycatch  in 
the  BS  flatfish  trawl  fisheries  conducted 
outside  of  the  closure  area  in  Zone  1. 
These  management  measures  are 
intended  to  accomplish  the  objectives  of 
the  North  Pacific  Fishery  Management 
Council  (Council)  with  respect  to 
fishery  management  in  the  BSAI. 

DATES:  Effective  January  20,  1995 
through  April  25, 1995.  Comments  must 
be  submitted  by  February  9,  1995. 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region. 
National  Marine  Fisheries  Service.  P.O. 
Box  21668,  Juneau,  AK  99802, 
Attention:  Lori  Gravel.  Copies  of  the 
Environmental  Assessment  (EA) 
prepared  for  the  emergency  rule  may  be 
obtained  from  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kaja  Brix,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

Fishing  for  groundfish  by  U.S.  vessels 
in  the  exclusive  economic  zone  of  the 
BSAI  is  managed  by  NMFS  according  to 
the  Fishery  Management  Plan  (FMP)  for 
the  Groundfish  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands  Area.  The  FMP 
was  prepared  by  the  Council  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801,  ct 
seq.],  (Magnuson  Act),  and  is 
implemented  by  regulations  governing 
the  U.S.  groundfish  fisheries  at  50  CFR 
parts  675  and  676.  General  regulations 
that  also  pertain  to  U.S.  fisheries  are 
codified  at  50  CFR  part  620. 

At  times,  amendments  to  the  FMP  or 
its  implementing  regulations  are 
necessary  to  respond  to  fishery 
conservation  and  management  problems 
that  cannot  be  addressed  within  the 
timeframe  of  the  normal  procedures 
provided  for  by  the  Magnuson  Act. 
Section  305(c)  of  the  Magnuson  Act 
authorizes  NMFS  to  implement 
emergency  regulations  neces.sary  to 
address  these  situations.  These 
emergency  regulations  may  remain  in 
effect  for  not  more  than  90  days  after 
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lui!  lication  in  the  Federal  Register. 

wit  I  a  possible  90-day  extension. 

T  he  number  of  red  king  crab  in  the 
Bristol  Bay  area  of  the  BS  is  declining. 
Datb  fro.m  the  1994  NMFS  crab  survey 
indicate  that  the  number  of  female  red 
kin  icrab  is  below  threshold.  This 
trigf^red  closure  of  the  1994  directed 
Bristol  Bay  red  king  crab  pot  fishery  by 
the  Alaska  Department  of  Fish  and 
Ganie  (ADF&G).  Due  to  the  closure  of 
the  red  king  crab,  fishery  in  ADF&G 
she  Ifish  management  Area  T.  the  area 
eas^  of  163°  W.  long,  was  closed  to  C. 
boitdi  Tanner  crab  fishing  for  the  1994- 
95  (iaason.  Current  regulations  close 
Fedjeral  Statistical  Area  512  to  trawling 
to  [protect  the  red  king  crab  stock.  In 
view  of  the  declining  red  king  crab  stock 
;nul  the  need  to  further  protect  and 
conserve  red  king  crab  in  the  Bristol  Bay 
are$  of  the  BS,  NMFS  is  implementing." 
by  ejmergency  rule,  the  following 
meMures: 

1  j  A  closure  in  a  portion  of  Bycatch 
Zone  1  (defined  at  §675.2)  to  directed 
fishing  for  groundfish  by  vessels  using 
trawl  gear  other  than  pelagic  trawl  gear; 

2.|Catcher/proces!?ors  or  catcher 
ves^Is  equal  to  or  greater  than  60  ft 
(18.W)  length  overall  (LOA)  must  carry 
a  NMFS-certified  observer  during  100 
pernant  of  their  fi.shing  days  when 
participating  in  the  flatfish  fishery, 
defj/ied  at  §677.10(a)(l)(ii)(E).  in'areas 
opsone  1  outside  of  the  closure  area 
imp  emonted  under  this  emergency 
nilej  Dnd 

3.  Catcher/processors  or  catcher 
vessWs.  equal  to  or  greater  than  60  ft 
(18.3m)  LOA,  must  carry  a  NMFS- 
cerlified  observer  during  100  percent  of 
theii  fishing  days  in  which  the  vessel 
u.ses  pelagic  trawl  gear  in  the  closure 
tirea  ihiplemented  under  this  emergency 
rule.  I 

Foil  the  duration  of  this  emergency 
rule.  NMFS  is  al.so  requesting  that 
ob.se  Vers  onboard  ves,sels  that  have 
INM  -^RSAT  Standard  A  satellite 
comiiiunications  equipment  and  the 
nppripriate  software  and  that  are  fishing 
tor  nJtfish  in  Zone  1.  report 
fleet  rUiically  crab  bycatch  data  and 
i:iirtai|)  haul  statistii:s  on  a  daily  basis. 
TJiis  \^'ould  not  entail  any  pdditioiial 
n.'gul^tory  requirement  for  vessel 
operalors.  Details  of  tliese  measures 
folio  f 

Rod  ding  Crab  Sai  ings  Area  (RKCSA) 

B,i  ;i  d  on  NMFS  survey  data,  the  1994 
a!)uniance  index  for  legal-sized  male 
Hrist  )|  Bay  psd  king  crab  was  5.5 
milli  jii  crab  compared  to  7.3  million  in 
1*^93  The  abundance  index  for  mature 
fema  «  crab  declined  from  14.2  million 
(.rah  i^  1993  to  7.5  million  crab  in  1994. 
This  lumber  is  below  the  thrtjshold 


IMI 


value  of  8.4  million  crab  established 
pursuant  to  the  FMP  for  the  Commercial 
King  and  Tanner  Crab  Fisheries  in  the 
BSAI.  The.se  declines  were  corroborated 
by  the  length-based  assessment  model 
that  was  newly  developed  by  ADF&G. 
Because  the  abundance  of  female  crab 
was  below  threshold.  ADF&G  closed  the 
1994  Bristol  Bay  red  king  crab  fishery, 
as  well  as  the  directed  pot  fishery  for 
Tanner  crab  in  Zone  1  east  of  163'  VV. 
long.  The  Bristol  Bay  red  king  crab  stock 
continues  to  suffer  from  a  long  period  of 
low  recruitment  and  sublegal  crab  levels 
are  among  the  lowest  on  record. 

At  the  September  1994  Council 
meeting,  the  Crab  Plan  Team  presented 
the  Council  with  information  detailing 
the  status  of  the  red  king  crab  stocks  in 
the  Bristol  Bay  area  of  the  BS.  Because 
female  red  king  crab  were  below  the 
sustainable  threshold,  emergency  action 
was  consider'id  to  conserve  this 
resource.  At  a  subsequent 
teleconference  on  November  14, 1994, 
the  Council  reviewed  an  analysis 
prepared  by  ADF&G  that  examined 
alternative  closure  areas.  At  this 
teleconference,  the  Council 
recommended  a  closure  area  between 
55°45'and  57°00'  N.  lat.  and  between 
162"  and  164"  W.  long.  The  intent  of 
this  trawl  closure  is  to  reduce  the 
number  of  female  red  king  crab  taken  as 
bycatch  in  the  trawl  fisheries.  However, 
it  would  lie  at  the  expense  of  most  of  the 
optimal  rock  sole  fishing  grounds.  After 
reviewing  additional  analysis  prepared 
by  ADF&G  subsequent  to  the  Council's 
teleconference  and  reexamining  the 
administrative  record  on  this  issue. 
NMFS  rs  implementing  a  closure  area 
that  would  meet  the  intent  of  the 
Council  to  protect  female  red  king  crab, 
while  minimizing  the  displacement  of 
trawl  fisheries  and  the  foregone 
opportunity  to  harvest  roe-bearing  rock 
sole. 

To  conserv  e  the  red  king  crab 
resource  in  the  Bristol  Bay  area  of  the 
BS,  NMFS  is  i.mplementing  emergency 
measures  to  prch.ihit  direaed  fishing  for 
groundfish  by  vessels  using  travvi  gear 
other  than  pela;..;ic  trawl  gear  in  the 
RKCSA,  which  is  bounded  by  a  straight 
line  connecting  the  following 
coordinates  in  the  order  listed  below: 


Latitude 

Long  tude " 

55"00'  N 

162^00' W. 

56'00-  N 

,164-00' W. 

57'00-  N 

164'-00  W. 

57^00'  N 

154^00  W. 

SG'^OO'  N 

162'OOVV. 

The  highest  bycatch  of  red  king  crab 
has  been  from  the  rock  sole/other 
flatfish  fishery  category,  especially  in 
1993  and  1994  when  the  red  king  crab 


bycatch  in  Zone  1  was  estimated  at 
114.000  and  193,000  crab,  respectively. 
During  this  same  period,  the  bottom 
trawl  pollock  fishery  caught  the  next 
highest  amount  of  Zone  1  red  king  crab 
(44,000  and  39.000.  respectively)  and 
the  yellowfin  sole  and  Pacific  cod 
fisheries  also  took  some  king  crab.  Red 
king  crab  bycatch  has  been  greatest  in 
the  ro<;k  sole  fishery  during  the  months 
of  January  and  February  when  the  rock 
sole  roe  fishery  occurs.'Significantly 
reduced  bycatch  rates  of  red  king  crab 
occur  in  other  trawl  fisheries  throughout 
the  year. 

The  current  closure  area  for  red  king 
crab  (Federal  Statistical  Area  512)  in  the 
BS  was  designed  to  protect 
"  approximately  90  percent  of  the  mature 
female  red  king  crab.  This  consideration 
was  based  on  the  distribution  of  female 
crab  in  the  mid  1980's.  Annual  NMFS 
crab  survey  data  show  distributiin  and 
relative  abundance  of  female  red  king 
crab  vary  from  year  to  year.  However, 
survey  data  since  1990  indirate  that 
relatively  large  numbers  of  female  crab 
have  been  taken  at  survey  stations  in 
Bri.stol  Bay  located  at  56°  N.  long,  and 
north.  Although  only  a  limited  number 
of  survey  stations  are  located  south  of 
56°  N.  long..  sur\'ey  data  from  this  area 
indicate  a  relatively  low  abundance  of 
crab  and  no  female  crab  have  been  taken 
in  this  area  during  the  1990-1994  travvi 
surveys. 

Recent  1993  and  1994  trawi  survey 
data  show  female  red  king  crab  are 
present  at  survey  stations  located  along 
56°  N.  long.  The  relative  abundr.nce  of 
female  red  king  crab  at  these  stations 
was  significantly  greater  in  19r;3 
compared  to  1994.  The  distribution  of 
crab  indicated  from  summer  trawl 
surveys  r.;ay  not  reprcjenl  the 
di.stribution  of  various  .stock 
components  during  winter  .nionfhs 
when  intensive  trawl  operations  fsr 
row-bearing  rock  sole  o'.:;iir  in  the 
Bristol  Bay  area.  Although  no  retrenl 
winter  trawl  sur\'ey  data  exi,s!s.  crab 
gonerciily  are  believed  to  move 
shorcvvard  during  [],e  m.-;lt:!ig  snd 
mating  .sea.scn.  Although  the  Ijrcotling 
season  for  crab  can  be  protracled  and 
dependent  on  a  number  of  vari.ibles.  the 
piak  breeding  sea^'m  is  believed  to 
occur  during  March-Mfiy. 

Available  observer  data  on  the  sex 
composition  of  Br!.stoI  Buy  red  king  cr.nb 
taken  as  byc^.tch  in  the  trawl  fishKries 
a.'e  limited.  .Sex  compor.iticn  d.nta 
collected  in  1993  for  observed  hivdh 
souih  of  56°N.  lat.  are  not  available. 
However,  1993  da!a  for  obser\od  ha^ils 
between  56°  and  .■)6°10'  N.  lat.  .show 
about  one  third  of  the  crab  sampled  lor 
sex  composition  were  females  and 
almo.st  80  percent  of  the  crab  sampled 


4868       Federal  Register  /  Vol.  60.  No.  16  /  Wednesday,  January  25.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  16  /  Wednesday.  January  25.  1995  /  Rules  and  Regulations       4869 


for  sex  composition  between  56°  and 
57°  N.  lat.  were  females. 

Given  the  available  data  on  the 
distribution  of  female  red  king  crab  and 
the  assumption  that  crab  move 
shoreward  during  winter  months,  NMFS 
believes  that  a  closure  between  162°  and 
164°  W.  long,  and  between  56°  and  57° 
N.  lat.  will  adequately  protect  female 
red  king  crab  during  the  winter  trawl 
fisheries  without  unnecessarily 
jeopardizing  the  trawl  fishery's 
opportunity  to  harvest  valuable  roe- 
bearing  rock  sole. 

The  majority  of  king  crab  bycatch  in 
observed  hauls  in  all  fisheries  during 
1990-94  occurred  in  the  area  between 
56°  and  57°  N.  Lat.  and  162°  and  164° 
W.  long.  This  also  corresponds  to  an 
area  of  high  fishing  effort.  Most  of  the 
hauls  were  taken  between  January  and 
March,  which  also  corresponds  to  the 
timing  of  the  rock  sole  roe  fishery. 

Observer  data  from  1990-94  show 
that  between  20  and  45  percent  of  the 
groundfish  catch  in  the  rock  sole  fishery 
has  come  from  within  this  area.  The 
highest  number  of  king  crab  is 
consistently  taken  by  the  rock  sole 
fishery.  Between  40  and  70  percent  of 
the  red  king  crab  incidental  catch  in  the 
rock  sole  fishery  is  taken  within  this 
area. 

The  RKCSA  also  accounts  for  between 
10  and  45  of  the  halibut  incidental  catch 
in  the  rock  sole  fishery.  Although 
closure  of  the  RKCSA  to  protect  red  king 
crab  stocks  would  also  reduce  halibut 
bycatch  within  this  area,  relocated 
fishing  effort  could  result  in  similar  or 
higher  halibut  bycatch  rates  in  the  open 
areas.  Fishing  effort  relocated  from  the 
closure  area  could  also  result  in  greater 
bycatch  of  C.  bairdi  Tanner  crab.  This 
may  cause  the  rock  sole  roe  fishery  to 
attain  specified  halibut  and  C.  bairdi 
bycatch  allowances  more  quickly, 
which  would  close  the  fishery  sooner. 
Higher  bycatch  rates  of  either  halibut  or 
C.  bairdi  Tanner  crab  in  the  rock  sole 
fishery  would  not  pose  a  conservation 
problem  because  the  overall  bycatch 
amount  of  these  species  is  managed 
under  specified  bycatch  allowances 
that,  when  reached,  will  clo.se  the 
directed  fishery  for  rock  sole.  As  a 
result,  displaced  fishing  effort  from  the 
RKCSA  to  other  fishing  grounds  could 
result  in  closure  of  the  rock  sole  roe 
fishery  before  the  end  of  the  roe  season 
(early  to  mid-Marc:h)  to  the  extent  that 
an  increased  bycatch  rate  for  halibut  or 
C.  bairdi  would  result  in  a  more  rapid 
attainment  of  the  bycatch  allowances 
specified  for  these  species. 

Observer  Coverage 

Concurrent  with  the  implementation 
of4ie  RKCSA,  NMFS  is  requiring  that 


all  vessels  equal  to  or  greater  than  60  ft 
(18.3m)  LOA  carry  a  NMFS-certified 
observer  onboard  during  100  percent  of 
their  fishing  days  while  fishing  for 
flatfish  in  the  open  areas  of  Zone  1.  This 
requirement  will  provide  NMFS  with 
better  information  on  the  bycatch  of  red 
king  crab,  as  well  as  other  prohibited 
species.  With  the  shift  in  effort  from  the 
RKCSA  to  other  areas  of  Zone  1.  NMFS 
anticipates  changes  in  the  bycatch  rate 
of  not  only  red  king  crab,  but  other 
species  as  well.  Increased  observer 
coverage  will  enable  NMFS  to  obtain 
more  complete  bycatch  data  and 
facilitate  the  inseason  monitoring  of 
crab  and  halibut  bycatch  to  avoid 
exceeding  specified  bycatch  allowances. 
Between  January  and  the  end  of  April 
1994,  30  catcher/processors  participated 
in  a  directed  fishery  for  flatfish.  Of  these 
30  vessels,  27  are  equal  to  or  greater 
than  125  ft  (38.1m)  LOA  and  already  are 
required  to  carry  an  observer  at  all 
times.  Three  are  less  than  125  ft  (38.1m) 
LOA  but  were  equal  to  or  greater  than 
60  ft  (18.3m)  LOA  and  under  the 
emergency  rule  will  have  to  carry  an 
observer  at  all  times.  One  shoreside 
processor  participated  in  the  flatfish 
fishery  in  1994.  Five  catcher  vessels 
equal  to  or  greater  than  60  ft  (18.3m) 
LOA  delivered  flatfish  to  this  processor. 
Under  this  emergency  rule,  these 
catcher  vessels  will  also  be  required  to 
carry  an  observer  at  all  times  while 
fishing  for  flatfish  in  Zone  1.  Four  of  the 
five  catcher  vessels  currently  must  carry 
an  observer  100  percent  of  the  time.  The 
requirement  under  this  emergency  rule 
will  only  affect  three  catcher/proc;essors 
and  one  catcher  vessel  if  the  same  fleet 
fished  for  flatfish  in  1995  as  in  1994. 

Under  the  emergency  rule,  NMFS  is 
also  requiring  vessels  equal  to  or  greater 
than  60  ft  (18.3m)  LOA  that  use  pelagic 
trawl  gear  in  the  RKCSA  to  carry  an 
observer  during  100  percent  of  their 
fishing  days.  This  is  necessary  to  ensure 
that  the  vessel  operators  adhere  to  the 
current  performance  standard  for 
pelagic  trawl  gear  set  out  at  §  675. 7(n). 

During  the  iirst  pollock  season  in 
1994,  20  catcher  vessels  delivered 
pollock  to  shoreside  facilities.  Eight  of 
these  vessels  were  equal  to  or  over  125 
ft  (38.1m)  LOA  and  are  already  required 
to  carry  an  observer  at  all  times.  The 
remaining  12  were  greater  than  60  ft 
(18.3m)  LOA  and  are  currently  required 
to  have  only  30-percent  observer 
coverage.  Of  these  12  vessels,  10 
delivered  significant  quantities  of 
pollock  and  two  delivered  incidental 
amounts,  probably  as  bycatch  in  other 
fisheries.  Therefore,  10-12  pollock 
vessels,  based  on  1994  information, 
would  be  affected  by  the  additional 
observer-coverage  requirements. 


The  term  "fishing  days"  is  defined  at 
§  677.2  for  purposes  of  observer 
coverage  requirements  and  does  not 
include  days  during  which  a  vessel  only 
delivered  unsorted  codends  to  a 
processor.  Therefore,  catcher  vessels 
used  only  for  this  purpose  are  exempt 
from  increased  observer  coverage 
requirements  implemented  under  this 
emergency  rule. 

Data  Reporting 

To  keep  a  more  accurate  and  timely 
count  of  red  king  crab  bycatch  amounts 
in  the  open  areas  of  Zone  1,  NMFS 
requests  the  observers  onboard  those 
vessels  with  INMARSAT  Standard  A 
satellite  communication  equipment,  and 
the  necessary  hardware  and  software, 
fishing  in  the  flatfish  target  fisheries  to 
report  electronically  the  prohibited 
species  catch  statistics  and  associated 
data  on  haul  location  and  size  on  a  daily 
basis.  Such  reporting  will  provide  more 
timely  data  and  enable  NMFS  to 
monitor  more  effectively  the  prohibited 
species  bycatch  allowances  specified  for 
the  1995  groundfish  fisheries. 

NMFS  requests  this  information  only 
from  observers  onboard  vessels  that 
already  have  the  appropriate  satellite 
communication  equipment  (INMARSAT 
Standard  A)  and  the  software  that  was 
supplied  by  the  NMFS  Observer 
Program  Office.  This  emergency  rule 
does  not  require  that  portion  of  the 
industry  that  does  not  already  have  the 
above-mentioned  satellite 
communication  capabilities  to  obtain 
electronic  communication  equipment. 
Existing  observer  regulations  specify 
that  the  observer  shall  have  access  to 
communication  equipment  onboard  the 
vessel.  Under  this  emergency  rule,  the 
observer  will  simply  be  transmitting  a 
portion  of  the  same  reports  as  those 
currently  being  sent,  but  on  a  daily 
basis.  This  will  involve  somewhat 
higher  data  transmission  costs  for  the 
vessel  compared  to  the  status  quo 
operation. 

For  those  vessels  that  do  not  already 
have  the  capabilities  for  electronic 
communication,  the  observer  will 
continue  to  send  the  data  via 
conventional  means,  but  also  on  a  daily 
basis.  The  operators  of  these  vessels  will 
not  be  required  under  this  emergency 
rule  to  acquire  any  additional 
communication  equipment. 

Currently,  21  catcher/processors  that 
fished  in  the  flatfish  fishery  in  1994 
have  the  appropriate  satellite 
communication  capabilities.  The 
remaining  nine  catcher/processors  that 
fished  in  the  flatfish  tart  fishery  in  1994 
do  not  have  various  components  of  the 
necessary  equipment.  Of  theses  nine 
vessels,  three  or  four  catcher/processors 


may  have  satellite  communication 
equipment  by  the  1995  trawl  season, 
and  five  vessels  will  probably  not  have 
satellite  communication  capabilities  for 
the  1995  season. 

Ecoiiomic  Considerations 

Altotal  of  62  processor  vessels  and  six 
shoreside  processors  participated  in  the 
nonpelagic  trawl  fisheries  in  the  BSAI 
in  1994.  Based  on  1994  ADF&G  fish 
tickets,  at  least  61  catcher  vessels 
delivered  to  either  shoreplants  or 
motherships.  The  majority  of  fishing 
activity  in  the  RKCSA  is  carried  out  by 
the  rock  sole  roe  fishery. 

Thirty  catcher/processor  vessels  and 
five  catcher  vessels  participated  in  a 
flatfish  fishery  in  the  BS  between 
January  and  May  1994.  Between  2.5  and 
3  percent  of  the  total  groundfish  catch 
in  the  BSAI  came  ft-om  the  closure  area 
in  1992  and  1993,  respectively.  Data 
from  1990-1994  indicate  that  between 
20  and  45  percent  of  the  rock  sole  catch 
has  come  from  the  closure  area.  The 
estimated  gross  wholesale  value  of  rock 
sole  har\'ests  in  the  BSAI  between 
January  and  April  1994  was 
$36,313,484.  The  displacement  of 
fishing  effort  for  rock  sole  from  the 
RKCSA  to  less  productive  areas  of  the 
Bering  Sea  in  anticipated  to  result  in 
some  foregone  harvest  of  roe-bearing 
rock  sole  and  an  increase  in  operating 
costs.  A  quantitative  assessment  of  these 
costs  is  not  possible  becausie  the  amount 
of  roe-bearing  rock  sole  that  will  be 
harvested  outside  the  RKCSA  is 
unknown.  Given  the  improbable 
assumption  that  the  entire  amount  of 
rock  sole  harvested  in  the  RKCSA 
would  be  foregone,  the  maximum 
potential  impact  incurred  by  the  rock 
sole  fishery  could  range  from  $7.3 
million  to  $16.3  million.  More  likely, 
the  greatest  potential  for  foregone 
revenue  is  associated  with  the  increased 
probability  of  a  closure  of  the  rock  sole 
fishery  due  to  increased  bycatch  rates  of 
C.  bairdi  and  halibut,  and  a  more  rapid 
attainment  of  a  crab  or  halibut  bycatch 
allowance  before  the  end  of  the  roe 
season.  The  rock  sole  roe  season 
typically  ends  by  the  first  week  of 
March,  although  some  fishing  effort 
continues  into  mid  March.  In  1994. 
Zone  1  was  closed  February  28  because 
of  red  king  crab  bycatch;  however,  the 
fishery  was  able  to  continue  outside  the 
area  "until  Zone  2  was  closed  to  the  rock 
sole  fleet  on  May  7,  when  the  C.  bairdi 
Tanner  crab  bycatch  allowance  was 
reached.  This  closure  likely  will  occur 
sooner  under  the  emergency  rule,  as 
would  a  closure  of  the  BSAI  due  to 
attainment  of  the  halibut  bycatch 
allowance,  but  a  projection  of  the  actual 
date,  as  well  as  the  potential  foregone 


harvest  of  rock  sole,  cannot  be  estimated 
given  available  information. 

Additional  observer  coverage  on  the 
flatfish  and  pelagic  pollock  vessels 
would  result  in  costs  per  vessel  of 
approximately  $200/day  for  each 
observer.  Three  catcher/processor 
vessels  and  one  catcher  vessel 
participating  in  a  Zone  1  flatfish  fishery 
in  1994  were  under  125  ft  (38.1m)  LOA 
and  may  be  subject  to  the  additional 
requirement  for  100-percent  observer 
coverage  for  the  duration  of  this 
emergency  rule.  Ten  to  12  vessels  that 
participated  in  the  1994  pelagic  trawl 
pollock  fishery  were  also  under  125  ft 
(38.1  m)  LOA  and  may  also  be  subject 
to  the  requirement  for  100-percent 
observer  coverage  under  this  rule. 

Observer-coverage  requirements 
currently  are  specified  under 
regulations  implementing  the  North 
Pacific  Fishers  Research  Plan  (Research 
Plan)  at  50  CFR  part  677.  Under  the 
Research  Plan,  the  costs  of  increased 
observer  coverage  incurred  by  catcher/ 
processors  under  this  emergency  rule 
may  be  credited  up  to  each  processor's 
1995  Research  Plan  fee  liability.  This 
credit  amount  would  reduce  the 
revenue  to  the  North  Pacific  Obser\'er 
Fund  by  a  corresponding  amount. 
Increased  obser\er-coverage 
requirements  for  catcher  vessels  under 
this  emergency  rule  will  not  affect  the 
amount  of  fees  generated  under  the 
Research  Plan  because  the^e  vessels  are 
exempt  from  1995  Research  Plan  fees 
(§677.6(b)(l)). 

Electronic  reporting,  on  a  daily  basis, 
by  the  obser\'ers  on  those  vessels  that 
currently  have  INMARSAT  Standard  A 
satellite  communication  capabilities 
would  result  in  additional  transmission 
costs  for  operators  of  each  of  the  21 
vessels.  The  cost  of  an  electronic 
transmission  is  between  $3-5  per 
transmission.  The  remaining  nine 
vessels  in  the  flatfish  fisheries  would 
incur  additional  cost  of  daily  fax 
transmission,  which  range  between 
$10-20  per  fax.  No  other  cost  would  be 
incurred  by  the  industry  for  the  daily 
electronic  reporting. 

NMFS  concurs  that  the  above 
regulatory  measurers  must  be 
implemented  by  emergency  rulemaking 
to  conserve  the  female  red  king  crab 
stocks  in  the  Bristol  Bay  area  of  the  BS. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA).  has  determined 
that  this  rule  is  necessary  to  respond  to 
an  emergency  situation  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  laws. 

This  rule  is  exempt  from  the 
procedures  of  the  Regulatory  flexibility 


Art,  because  it  is  not  required  to  be 
issued  with  prior  notice  and 
opportunity  for  prior  public  comment. 

This  emergency  interim  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

NMFS  finds  that  the  immediate  need 
to  protect  and  conserve  female  red  king 
crab  in  the  Bristol  Bay  area  of  the  BS, 
as  explained  in  the  preamble  to  this 
rule,  constitutes  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
an  opportunity  for  public  comment 
pursuant  to  authority  set  forth  at  5 
U.S.C.  553(b)(B),  as  a  delay  to  provide 
prior  notice  and  an  opportunity  for 
public  comment  would  be  contrary  to 
the  public  interest.  Similarly,  the  need 
to  implement  these  measures  in  a  timely 
manner  to  protect  female  red  king  crab 
during  the  rock  sole  roe  fishery,  which 
opens  January  20.  1995,  constitutes 
good  cause  under  authority  contained  in 
5  U.S.C.  553(d)(3)  to  make  the  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

List  of  Subjects  in  50  CFR  Parts  675  and 

677 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  |anuar>'  19.  1995. 

Gary  Matlock, 

Prn^ram  Mnnagempnt  Officer.  Satiomil 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  parts  675  and  677  are 
amended  as  follows: 

PART  675— GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 
AREAS 

1.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authorily:  16  I  .S.C.  IHOl  ef  ,se</ 

2.  In  §675.22,  paragraph  (h)  is  added 
to  read  as  follows: 

§  675.22    Time  and  areas  closures. 

*         •         •         •         * 

(h)  Bfd  king  crab  savings  area. 
Directed  fishing  for  groundfish  by 
ve.ssels  usinji  trawl  gear  other  than 
pelagic  trawl  ^ear  is  prohibited  at  all 
times,  in  that  part  of  the  Bering  Sea  _ 
Subarea  defined  by  straight  lines 
connecting  the  following  coordinates,  in 
the  order  listed: 


Latitude 

Longitude 

56=00  N 

162°00W. 

56°00-  N „ 

164°00-  W. 

SZ-OO-  N 

164°00'  W. 

57=00'  N 

162'=00  W. 

56°00'N 

162''00  W. 

JMI 
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PART  677— NORTH  PACIFIC 
FISHERIES  RESEARCH  PLAN 

3.  In  §677.10,  paragraphs  (a)(l)(i)(G) 
and  (a)(l)(i)(H)  are  added  and  paragraph 
(c)(3)  is  revised  to  read  as  follows: 

§677.10    General  requirements. 

(a)*   •   * 

(!)•   *   * 

(i)  *   *   * 

(G)  A  catcher/processor  or  catcher 
vessel  equal  to  or  greater  than  60  ft 
(18.3m)  LOA  must  carry  a  NMFS- 
certified  observer  during  100  percent  of 
its  fishing  days  in  which  the  vessel  uses 
trawl  gear  to  participate  in  the  flatfish 


fishery,  defined  at  §677.10{a)(l)(ii)(E), 
in  Zone  1,  defined  at  §675.2  of  this 
chapter. 

(H)  A  catcher/processor  or  catcher 
vessel  equal  to  or  greater  than  60  ft 
(18.3m)  LOA  must  carry  a  NMFS- 
certified  observer  during  100  percent  of 
its  fishing  days  in  which  the  vessel  uses 
pelagic  trawl  gear  in  the  area  of  the 
Bering  Sea  Subarea  defined  at 
§  675.22(h)  of  this  chapter. 
*        *        •        •        * 

(c)  *  *  * 

(3)  Facilitate  transmission  of  observer 
data  by: 

(i)  Allowing  observers  to  use  the 
vessel's  communication  equipment  and 


personnel,  on  request,  for  the  entry, 
transmission,  and  receipt  of  work- 
related  messages,  at  no  cost  to  the 
observers,  the  State  of  Alaska,  or  the 
United  States;  and 

(ii)  Ensuring  that  the  communication 
equipment  that  is  on  vessels  fishing  in 
a  flatfish  fishery,  defined  at 
§677.10(a)(l)(ii)(E).  in  Bycatch  Zone  1, 
defined  at  §  675.2  of  this  chapter,  and 
that  is  used  by  observers  to  transmit 
daily  bycatch  data  is  fully  functional 
and  operational. 
***** 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  ttie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Consolidated  Farm  Service  Agency 
7  CFR  Part  723 
RIN  0S60-AD64,  -AD65 

National  Marketing  Quotas  for  Fire- 
Cured  (Type  21),  Fire-Cured  (Types  22 
&  23),  Maryland  (Type  32),  Dark  Air- 
Cured  (Types  35  &  36),  Virginia  Sun- 
cured  (Type  37),  Cigar  Filler  (Type  41), 
Cigar  Filler  (Type  46)  Cigar-Filler  and 
Cigar-Binder  (Types  42-44  &  53-55), 
and  Cigar  Binder  (Types  51  &  52) 
Tobaccos 

AGENCY:  Consolidated  Farm  Service 
Agency,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Secretary  of  Agriculture 
(the  Secretary)  is  required  by  the 
Agrioiltural  Adjustment  Act  of  1938 
(the  Act),  as  amended,  to  proclaim  by 
March  1,  1995,  national  marketing 
quotas  for  Maryland  (type  32),  Virginia 
sun-cured  (type  37),  cigar  filler  (type 
41),  and  cigar  binder  (types  51  &  52) 
tobacco  for  the  1995-96,  1996-97,  and 
1997-98  marketing  years  (MY's)  and  to 
determine  and  announce  the  amounts  of 
the  national  marketing  quotas  for  fire- 
cured  (type  21),  fire-cured  (types  22  & 
23).  Maryland  (type  32),  dark  air-cured 
(types  35  &  36),  Virginia  sun-cured  (type 
37),  cigar-filler  (type  41)  cigar-filler 
(type  46),  cigar-filler  and  cigar-binder 
(types  42-44  &  53-55),  and  cigar  binder 
(types  51  &  52)  kinds  of  tobacco  for  the 
1995^6  MY.  The  public  is  invited  to 
submit  written  comments,  views,  and 
recommendations  concerning  the 
determination  of  the  national  marketing 
quotas  for  such  kinds  of  tobacco,  and 
other  related  matters  which  are 
discussed  in  this  proposed  rule. 
DATES:  Comments  must  be  received  on 
or  before  February  3,  1995,  in  order  to 
be  assured  of  consideration. 
ADDRESSES:  Send  comments  to  Robert 
Miller,  Consolidated  Farm  Service 
Agency  (CFSA),  United  States 
Department  of  Agricuhure  (USDA). 


room  3739,  South  Building,  P.O.  Box 
2415,  Washington,  DC  20013-2415.  All 
written  submissions  will  be  made 
available  for  public  inspection  from  8:15 
a.m.  to  4:45  p.m.,  Monday  through 
Friday,  except  holidays,  in  room  3739, 
South  Building,  14th  and  Independence 
Avenue,  SW,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Tarczy,  CFSA,  USDA.  room 
3739,  South  Building,  P.O.  Box  2415, 
Washington,  DC  20013-2415,  on  202 
720-8839. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  bv 
0MB. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies,  are 
Commodity  Loans  and  Purchases — 
10.051. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778,  Civil  Justice  Reform.  The 
provisions  of  this  rule  do  not  preempt 
State  laws,  are  not  retroactive,  and  do 
not  involve  administrative  appeals. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  CFSA  is  not  required 
by  5  U.S.C.  553  or  any  other  provision 
of  law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
of  these  determinations. 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  723 
set  forth  in  this  proposed  rule  do  not 
contain  information  collections  that 
require  clearance  through  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  Chapter  35. 

Discussion 

This  proposed  rule  would  amend  7 
CFR  part  723  to  set  forth  the  1995-crop 
marketing  quotas  for  these  nine  kinds  of 
tobacco. 

Section  312(b)  of  the  Act  provides 
that  the  Secretarj-  shall  determine  and 
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announce,  not  later  than  March  1, 1995, 
with  respect  to  kinds  of  tobacco 
specified  in  this  proposed  rule,  the 
amount  of  the  national  marketing  quota 
which  will  be  in  effect  for  MY  1995  in 
terms  of  the  total  quantity  of  tobacco 
which  may  be  marketed  that  will  allow 
a  supply  of  each  kind  of  tobacco  equal 
to  the  reserve  supply  level. 

Section  312(c)  of  the  Act  provides 
that,  within  30  days  after  proclamation 
of  national  marketing  quotas  for 
Maryland  (type  32),  Virgi^iia  sun-cured 
(type  37),  Pennsylvania  filler  (type  41), 
and  cigar  binder  (types  51-52)  the 
Secretary  conduct  referenda  of  farmers 
engaged  in  the  1994  production  of  each 
kind  of  tobacco  to  determine  whether 
they  favor  or  oppose  marketing  quotas 
for  MY's  1995,  1996,  and  1997.  These 
referenda  are  required  because  MY  1994 
is  the  last  year  of  the  three  consecutive 
MYs  for  which  marketing  quotas 
previously  proclaimed  will  be  in  effect; 
or  because  marketing  quotas  previously 
proclaimed  were  disapproved  by 
producers  in  referenda  held  in  1992. 

The  Secretary  shall  proclaim  the 
results  of  any  referendum.  If  more  than 
one-third  of  the  farmers  voting  in  a 
referendum  for  a  kind  of  tobacco  oppose 
the  quota,  the  national  marketing  quota 
previously  proclaimed  shall  not  become 
effective.  The  referendum  results  shall 
in  no  way  affect  or  limit  any  subsequent 
quota  proclamation  and  submission  to  a 
future  referendum  as  otherwise 
authorized  in  section  312. 

Section  313(g)  of  the  Act  authorizes 
the  Secretary  to  convert  the  national 
marketing  quota  into  a  national  acreage 
allotment  by  dividing  the  national 
marketing  quota  by  the  national  average 
yield  for  the  5  years  immediately 
preceding  the  year  in  which  the'national 
marketing  quota  is  proclaimed.  In 
addition,  the  Secretary  is  authorized  to 
apportion,  through  county  committees, 
the  national  acreage  allotment  to 
tobacco  producing  farms,  less  a  reserve 
not  to  exceed  1  percent  thereof  for  new 
farms,  to  make  corrections  and  adjust  ~ 
inequities  in  old  farm  allotments, 
through  the  national  factor.  The  national 
factor  is  determined  by  dividing  the 
preliminary  quota  (the  sum  of  quotas  for 
old  farms)  into  the  quota  determined  for 
the  marketing  year  in  question  (less  the 
reserve).  Procedures  will  continue 
unchanged  for  (1)  converting  marketing 
quotas  into  acreage  allotments;  (2) 
apportioning  allotments  among  old 
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farms;  (3)  apportioning  reserves  for  use 
in  (a)  establishing  allotments  for  new 
farms,  and  (b)  making  corrections  and 
adjusting  inequities  in  old  farm 
allotments;  and  (4)  holding  referenda. 

Request  for  Comments 

This  rule  proposes  to  amend  7  CFR 
part  72.3.  subpart  A  to  include  1995-crop 
national  marketing  quotas  for  fire-cured 
(type  21).  fire-cured  (types  22  &  23). 
Maryland  (type  32),  dark  air-cured 
(types  35  &  36),  Virginia  sun-cured  (type 
37),  cigar-filler  (type  41),  cigar-filler 
(type  46),  cigar-filler  and  cigar-binder 
(types  42-44  &  53-55)  and  cigar  binder 
(types  51  &  52)  tobaccos.  These  nine 
kinds  of  tobacco  account  for  about  6 
percent  of  total  U.S.  tobacco  production. 

Accordingly^  comments  are  requested 
concerning  the  proposed  establishment 
of  the  national  marketing  quotas  for  the 
subject  tobaccos  at  the  following  levels: 

(1)  Fire-Cured  (Type  21)  Tobacco 

The  1995-crop  national  marketing 
quota  for  fire-cured  (type  21)  tobacco 
will  range  from  1.5  to  2.0  million 
pounds.  This  range  reflects  the 
assumption  that  the  national  acreage 
factor  will  range  from  0.75  to  1.0. 

(2)  Fire-Cured  (Types  22  &  23)  Tobacco 

The  1995-crop  national  marketing 
quota  for  fire-cured  (types  22  &  23) 
tobacco  will  range  from  32.0  to  40.0 
million  pounds.  This  range  reflects  the 
as.sumplion  that  the  national  acreage 
will  range  from  0.8  to  1.0. 

(3)  Dark  Air-Cured  (Types  35  &■  36) 
Tobacco 

The  1995-crop  national  marketing 
quota  for  dark  air-cured  (types  35  &  36) 
tobacco  will  range  from  8.0  to  10.0 
million  pounds.  This  range  reflects  the 
assumption  that  the  national  acreage 
factor  will  range  from  0.8  to  1.0. 

(4)  Virginia  Sun-Cured  (Type  37) 
Tobacco 

The  1995-crop  national  marketing 
quota  for  Virginia  sun-cured  (type  37) 
tobacco  will  range  from  80,000  to 
100,000  pounds.  This  range  reflects  the 
assumption  that  the  national  acreage 
factor  will  range  from  0.8  to  1.0. 

(5)  Cigar-Filler  and  Cigar-Binder  (Tvpes 
42-44  6-  53-55)  Tobacco 

The  1995-crop  national  marketing 
quota  for  cigar-filler  and  cigar-binder 
(types  42-44  &  53-55)  tobacco  will 
range  from  8.0  to  10.0  million  pounds. 
This  range  reflects  the  assumption  that 
the  national  acreage  factor  will  range 
from  0.8  to  1.0. 


(6)  Cigar  Filler  (Type  46)  Tobacco 

The  1995-crop  national  marketing 
quota  for  cigar-filler  (type  46)  tobacco 
will  be  zero. 

(7)  Maryland  (Type  32)  Tobacco 

The  national  acreage  factor  will  be  1.0 
and  the  national  marketing  quota  will  be 
5.8  million  pounds. 

(8)  Pennsylvania  Filler  (Type  41) 
Tobacco 

The  national  acreage  factor  will  be  1.0 
and  the  national  marketing  quota  will  be 
1.5  million  pounds. 

(9)  Cigar  Binder  (Types  51  &  52) 
Tobacco 

The  national  acreage  factor  will  be  1.0 
and  the  national  marketing  quota  will  be 
670,000  pounds. 

List  of  Subjects  in  7  CFR  Part  723 

Acreage  allotments.  Marketing  quotas, 
Penalties,  Reporting  recordkeeping 
requirements.  Tobacco. 

Accordingly,  it  is  proposed  that  7  CFR 
part  723,  subpart  A  be  amended  as 
follows: 

PART  723— TOBACCO 

1.  The  authority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1301.  1311-1314, 
1314-1.  1314b.  1314b-l,  1314l)-2.  1314c. 
1314d.  1413e,  1314f.  13141.  1315.  1316. 1362, 
1363.  1372-75.  1377-1379,  1421,  1445-1. 
and  1445-2. 

2.  Sections  723.113  is  amended  by 
adding  paragraph  (c)  to  read  follows: 

§723.113    Fire-cured  (type  21)  tobacco. 

(a)  *   *   • 

(b)  *   *   * 

(c)  The  1995-crop  national  marketing 
quota  will  range  from  1.5  million 
pounds  to  2.0  million  pounds. 

3.  Section  723.114  is  amended  by 
adding  paragraph  (c)  to  read  a  follows: 

§723.114    Fire-cured  (types  22-23) 
tobacco. 

(a)  •   •   * 

(b)  *   *  • 

(c)  The  1995-crop  national  marketing 
quota  will  range  from  32.0  million 
pounds  to  40.0  million  pounds. 

4.  Section  723.115  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§723.115    Dark  air-cured  (types  35-36) 
tobacco. 

(a)*   *   * 

(b)  *   *   * 

(c)  The  1995-crop  national  marketing 
quota  will  range  from  8.0  million 
pounds  to  10.0  million  pounds. 

5.  Section  723.116  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 


§723.116    Sun-cured  (type  37)  tobacco. 

(a)  *   *   * 

(b)*   •   * 

(c)  The  1995-crop  national  marketing 
quota  will  range  from  80,000  to  100,000 
pounds. 

6.  Section  723.117  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§723.117    Cigar-filler  and  Cigar  binder 
(types  42-44;  53-55)  tobacco. 

(a)  *  *   * 

(b)  *   *  * 

(c)  The  1995-crop  national  marketing 
quota  will  range  from  8.0  million 
pounds  to  10.0  million  pounds. 

7.  Section  723.118  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§723.118    Cigar  filler  (type  46)  tobacco. 

(a)  *  *  * 
(b)*  *  * 

(c)The  1995-crop  national  marketing 
quota  is  0.0  million  pounds. 

8.  Section  723.119  is  added  to  read  as 
follows: 

§  723. 119    Maryland  (type  32)  tobacco. 

The  1995-crop  national  marketing 
quota  is  5.8  million  pounds. 

9.  Section  723.120  is  added  to  read  as 
follows: 

§723.120    Pennsylvania  filler  (type  41) 
tobacco. 

The  1995-crop  national  marketing 
quota  is  1.5  million  pounds. 

10.  Section  723.121  is  added  to  read 
as  follows: 

§723.121    Cigar  binder  (types  51  &  52) 
tobacco. 

The  1995-crop  national  marketing 
quota  is  670,000  pounds. 

Signnd  at  Washington,  EX'  on  Januarv  19, 
1995. 

Bruce  R.  Weber, 

Acting  Administrator.  Consolidated  rurm 
Senice  Agency. 

|FR  Doc.  95-1852  Filed  1-24-95;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  20  and  35 
RIN  3150-AF10 

Medical  Administration  of  Radiation 
and  Radioactive  Materials 

AGENCY:  Nuclear  Regulatory 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend  its 
regulations  to  clarify  that  the  medical 


administration  of  radiation  or 
radioactive  materials  to  any  individual, 
even  an  individual  not  supposed  to 
receive  a  medical  administration,  is 
regulated  by  the  NRC's  provisions 
governing  the  medical  use  of  byproduct 
material  rather  than  the  dose  limits  in 
the  NRC's  regulations  concerning 
standards  for  protection  against 
radiation.  The  proposed  rule  does  not 
represent  a  change  in  policy,  but  is 
necessary  to  indicate  clearly  that  this  is 
the  NRC's  policy  and  to  clarify  the 
relationship  of  NRC's  regulations. 
DATES:  The  comment  period  expires 
April  10, 1995.  Comments  received  after 
this  date  will  be  considered  if  it  is 
practicable  to  do  so,  but  the 
Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
ATTN:  Docketing  and  Service  Branch. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland 
between  7:45  am  and  4:15  pm  on 
Federal  workdays. 

Examine  comments  received  at:  The 
NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  A.  McGuire,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-6204. 

SUPPLEMENTARY  INFORMATION: 

I.  Bacliground. 

II.  Summary  of  the  Proposed  Changes. 

III.  Request  for  Comment  on  Notification. 

IV.  Consistency  With  the  1979  Medical 

Policy  Statement  and  Coordination  With 
ACMUl. 

V.  Coordination  With  and  Issue  of 

Compatibility  With  Agreement  States. 

VI.  Finding  of  No  Significant  Environmental 

Impact;  Availability. 

VII.  Paperwork  Reduction  Act  Statement. 

VIII.  Regulatory  Analysis. 

IX.  Regulatory  Flexibility  Certification. 

X.  BacJ;fit  Analysis. 

L  Background 

Radioactive  materials  are 
administered  in  the  practice  of  medicine 
to  roughly  8  to  9  million  patients  per 
year  for  the  diagnosis  or  treatment  of 
disease.  Occasionally,  a  radioactive 
material  is  administered  by  mistake  to 
an  individual  for  whom  it  is  not 
intended.  For  the  years  1989  and  1990 
combined,  the  NRC  is  aware  of  about 
200  cases  out  of  5  to  6  million 
administrations  performed  under  NRC 
license  in  which  a  diagnostic 
radiopharmaceutical  was  administered 
to  the  wrong  individual. 


The  misadministration  of 
radiopharmaceuticals  is  dealt  with  in 
NRC  regulations  in  10  CFR  part  35, 
"Medical  Use  of  Byproduct  Material." 
As  defined  in  §  35.2,  misadministrations 
include  administrations  of  licensed 
radioactive  material  or  the  radiation 
therefrom  to  the  wrong  individual, 
using  the  wrong  radiopharmaceutical,  in 
the  wrong  amount,  by  the  wrong  route, 
or  to  the  wrong  treatment  site.  This 
proposed  rule  only  concerns 
administrations  to  the  wrong  individual. 

An  administration  to  the  wrong 
individual  is  a  misadministration.  as 
defined  in  §35.2,  if  it  involves:  (1)  A 
radiopharmaceutical  dosage  greater  than 
30  microcuries  of  either  sodium  iodide 
1-125  or  1-131;  (2)  any  therapeutic 
administration  other  than  sodium 
iodide  1-125  or  1-131;  (3)  any  gamma 
stereotactic  radiosurgery  radiation  dose; 
(4)  any  teletherapy  dose;  (5)  any 
brachytherapy  radiation  dose;  or  (6)  a 
diagnostic  radiopharmaceutical  dosage, 
other  than  quantities  greater  than  30 
microcuries  of  either  sodium  iodide  I- 
125  or  1-131.  when  the  dose  to  the 
individual  exceeds  5  rems  effective  dose 
equivalent  or  50  rems  dose  equivalent  to 
any  individual  organ.  The  practical 
effect  of  this  definition  of  a 
misadministration  is  that  some 
relatively  low  dose  diagnostic 
administrations  of  radiopharmaceuticals 
to  individuals  for  whom  they  were  not 
intended  are  not  misadministrations  as 
defined  in  §35.2. 

If  a  misadministration  occurs,  §35.33 
requires  that  the  NRC.  the  referring 
physician,  and  the  individual  receiving 
the  administration  (or  a  responsible 
relative  or  guardian)  be  informed  of  the 
misadministration  (unless  the  referring 
physician  makes  a  decision  based  on 
medical  judgement  that  telling  the 
individual  or  responsible  relative  or 
guardian  would  be  harmful.)  If  the  dose 
from  a  diagnostic  administration  to  the 
wrong  individual  does  not  exceed  the 
threshold  for  a  misadministration,  the 
administration  is  not  a 
misadministration  as  defined  in  §  35.2, 
and  part  35  does  not  require  notification 
of  the  NRC  or  the  individual. 

Separate  from  the  requirements  for 
misadministrations,  §  20.1301(a)(1) 
contains  a  dose  limit  for  members  of  the 
public  of  0.1  rem  (1  millisievert). 
However,  the  scope  of  part  20  in 
§  20.1002  states  that.  "The  limits  in  this 
Part  do  not  apply  to  doses  due  *   *   *  to 
exposure  of  patients  to  radiation  for  the 
purpose  of  medical  diagnosis  or 
therapy.  •   *   ••• 

A  question  arose  about  the 
applicability  of  those  words  in  a  specific 
case  in  which  an  individual  mistakenly 
received  an  administration  of  a 
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diagnostic  radiopharmaceutical  because 
of  an  error  on  the  part  of  the  physician 
requesting  the  test.  In  that  particular 
case  the  dose  to  the  individual  receiving 
the  administration  was  below  the 
threshold  for  reporting  of  the 
misadministration,  but  above  the  0.1 
rem  (1  millisievert)  dose  limit  in 
§  20.1301(a)(1)  for  a  member  of  the 
public.  Was  there  a  violation  of 
§  20.1301(a)(1)  or  do  the  words  in  the 
scope  of  part  20  exclude  this  event  from 
being  subject  to  the  dose  limits  in  part 
20?  In  other  words,  does  the  exclusion 
fixim  the  part  20  dose  limits  exclude  any 
medical  administration  to  any 
individual,  even  an  individual  not 
supposed  to  receive  an  administration? 

The  Commission  concludes  that,  in 
general,  the  administration  of 
radiopharmaceuticals  should  be 
regulated  by  part  35  rather  than  part  20. 
The  medical  administration  of 
radioactive  materials  is  a  very  special 
use  of  radioactive  materials  that  is  best 
dealt  with  by  specific  regulations 
covering  those  administrations.  In 
particular,  the  Commission  believes  that 
an  administration  to  any  individual  is 
and  should  be  subject  to  the  regulations 
in  part  35.  This  was  the  Commission's 
intent  when  the  current 
misadministration  requirements  were 
adopted  in  the  final  rule,  "Quality 
Management  Programs  and 
Misadministrations,"  (July  25,  1991;  56 
FR  34104)  and  continues  to  be  the 
Commission's  intent. 

In  establishing  which  errors  in 
administration  should  be  under  the 
misadministration  reporting 
requirements,  the  NRC  sought  to 
optimize  the  cost  effectiveness  of  the 
rule  by  concentrating  its  regulatory 
requirements  on  those  events  with  the 
greatest  risk  and  placing  fewer 
requirements  on  those  with  relatively 
low  risk,  such  as  most  diagnostic  uses 
of  radiopharmaceuticals.  In  the  final 
rule  on  "Quality  Management  Programs 
and  Misadministrations"  (July  25,  1991; 
56  FR  34104),  the  Commission  stated 
that  the  proposed  requirements  that 
would  have  had  minimal  impact  on  risk 
were  eliminated  to  make  the  final  rule 
more  cost  effective  (e.g.,  deleting  the 
diagnostic  components  of  the  proposed 
rule). 

In  reaching  its  conclusion,  the 
Commission  recognized  that  in  the 
event  of  administration  of  radioactive 
material  to  the  wrong  individual,  the 
ability  to  control  the  dose  to  that 
individual  has  been  lost.  One  cannot 
decide  to  terminate  the  exposure  at  a 
certain  point  to  prevent  exceeding  a 
dose  limit.  Therefore,  the  relevant 
questions  are:  What  steps  are 
appropriate  to  reduce  the  likelihood  ot 
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an  administration  to  the  wTong 
individual;  what  rcrrective  actions 
should  be  taken  if  the  mistake  occurs; 
and  what  regulatory  response  is 
appropriate  if  suth  a  mistake  occurs? 

Each  of  these  qjestions  was  dealt 
with  in  developing  the  rule  on  quality 
management  programs  and 
misadministrations.  The  Commission 
considered,  in  the  rulemaking  on 
quclity  management  program  and 
misadministrations.  what  steps  should 
be  taken  to  avoid  the  administration  of 
radioactive  materials  to  an  individual 
not  supposed  to  receive  the 
administration.  Those  steps  are 
contained  in  §  35.32.  "Quality 
management  program."  In  adopting 
those  requirements,  the  Commission 
decided  to  apply  the  requirements  in 
§  35.32  only  to  administrations  with  the 
potential  for  relatively  high  doses  and  to 
exclude  most  diagnostic  administrations 
from  the  requirements.  For  those 
diagnostic  administrations  not  covered 
by  §  35.32,  it  was  considered  adequate 
to  rely  on  the  normal  and  traditional 
methods  and  techniques  that  medical 
care  providers  use  to  ensure  that 
medications  are  given  to  the  right 
individual  in  the  right  amount  at  the 
right  time. 

Similarly,  the  NRC's  requirements 
that  licensees  take  appropriate 
corrective  actions  in  response  to  a 
misadministration  are  contained  in 
§  35.32.  The  specific  requirements 
dealing  with  corrective  actions  apply  to 
any  administration  requiring  a  quality 
management  program. 

With  regard  to  the  appropriate 
regulatory  response  to  mistakes  in 
administrations,  the  Commission 
decided  that  violation  of  the  quality 
management  program  requirements, 
which  apply  to  the  more  significant 
administrations,  were  significant 
enough  that  they  may  result  in  a  civil 
penalty. 

Thus,  in  t'  d  quality  management 
program  and  misadministrations 
rulemaking,  the  Commi.ssion  clearly 
addressed  the  issue  of  when  the 
administration  of  a  radioactive  material 
to  the  wrong  individual  was  sufficiently 
significant  to  warrant  certain  actions. 
Specific  thresholds  were  established 
and  codified  to  reflect  the  Commi.ssion's 
view  of  a  reasonable  balance  between 
harm  and  burden.  In  particular,  the 
Commission  concluded  that  lower 
thresholds  would  not  significantly 
reduce  risk  and  would  divert  resources 
that  should  be  directed  toward  reducing 
the  more  serious  of  those  errors.  The 
Commission  continues  to  endorse  the 
judgement  that  it  made  in  that 
rulemaking. 


II.  Summary  of  the  Proposed  Changes 

To  clarify  the  meaning  and  intent  of 
part  20.  the  NRC  is  proposing  to  amend 
the  scope  of  part  20.  the  definitions  of 
public  dose  and  occupational  dose,  and 
the  wording  in  §  20.1301(a)(1)  on  public 
dose  limit  to  clarify  that  the  dose  limit 
for  individual  members  of  the  public 
does  not  apply  to  dose  contributions 
from  any  medical  administration  the 
individual  has  received.  Thus,  the 
medical  administration  of  radioactive 
materials  or  radiation  to  any  individual, 
even  an  individual  not  supposed  to 
receive  an  administration,  is  not  subject 
to  the  public  dose  limit  in 
§  20.1301(a)(1),  but  is  within  the  scope 
of  part  35. 

The  proposed  changes  in  part  20 
would  replace  the  word  "patient"  with 
the  word  "individual."  The  word 
"patient"  has  sometimes  been  taken  to 
mean  only  the  individual  intended  to 
receive  the  administration.  At  other 
times,  the  view  has  been  that  anyone 
who  receives  a  medical  procedure  is  a 
"patient."  Replacing  "patient"  with 
"individual"  would  cl3rif>'  that  the 
statement  refers  to  anyone  receiving.a 
medical  administration.  For 
consistency,  in  terminology  between 
parts,  the  word  "patient"  in  the 
definition  of  misadministration  in 
§  33.2.  "Definitions."  and  in  certain 
locations  in  paragraph  (a)(2)  of  §  35.33 
would  be  replaced  by  the  word 
"individual." 

In  §  20.1002.  the  phrase  "for  the 
purpose  of  medical  diagnosis  and 
therapy"  would  be  replaced  by  the 
phrase  "any  medical  administration  the 
individual  has  received."  The  existing 
wording  raised  the  question  of  whether 
an  administration  was  within  the  scope 
of  part  20  if  the  administration  had  no 
valid  medical  purpose.  The  proposed 
wording  would  make  it  clear  that 
regardless  of  the  purpose  or  lack  of 
purpose,  dose  to  an  individual  from  any 
medical  administration  the  individual 
has  received  is  not  within  the  scope  of 
part  20.  but  is  within  the  scope  of  part 
35. 

For  the  sake  of  consistency  and 
clarity,  the  same  words  would  be  used 
in  §  20.1002.  "Scope."  in  §  20.1003. 
"Definitions,"  (in  the  definitions  of  both 
public  dose  and  occupational  do.se),  and 
in  §20.1301,  "Dose  limits  for  individual 
members  of  the  public."  Also  for 
consistency  and  claritv,  the  exclu.sion  of 
dose  from  background  radiation  and 
from  voluntary  participation  in  medical 
research  programs  that  are  now 
included  in  §§20.1002  and  20.1003 
would  be  added  to  §  20.1301(a). 

The  existing  §  20.1301(a)  also 
excludes  do.se  contributions  from  the 


licensee's  disposal  of  radioactive 
material  into  sanitary  sewerage.  That 
exclusion  would  not  be  added  to 
§§  20.1002  and  20.1003  because  the 
question  of  dose  from  sewer  disposal  of 
radioactive  material  is  now  under 
consideration  by  the  NRC.  When  that 
issue  is  resolved,  it  is  intended  that  the 
wording  concerning  dose  from  sewer 
disposal  will  be  made  consistent  in 
§§  20.1002,  20.1003.  and  20.1301(a). 

Another  recently  published  proposed 
rule  (June  15,  1994;  59  FR  30724). 
which  deals  with  criteria  for  the  release 
of  indiuiduals  administered  radioactive 
material,  would  also  amend 
§  20.1301(a)(1).  When  that  amendment 
of  §  20.1301(a)(1)  is  published  in  final 
form,  the  wording  on  what  is  excluded 
from  the  dose  limit  will  be  inserted  in 
§§  20.1002  and  20.1003  (in  the 
definitions  of  public  dose  and 
occupational  dose)  so  that  the  same 
parallelism  will  exist  throughout. 

In  addition,  another  proposed  rule 
(February  3, 1994;  59  FR  5132)  would 
amend  the  definitions  of  public  dose 
and  occupational  dose  in  10  CFR  part 
20.  However,  that  proposed  rule  would 
only  amend  the  first  sentence  in  the 
definitions  and  would  not  change  the 
wording  associated  with  what  is 
excluded  from  public  do.se.  Therefore, 
this  proposed  rule  and  that  proposed 
rule  do  not  conflict. , 

III.  Request  for  Comment  on 
Notification 

Another  question  related  to  the 
administration  of  radioactive  materials 
to  the  wrong  individual  concerns 
informing  the  individual  of  the  error. 
Section  35.33  generally  requires 
notification  of  the  individual  in  the  case 
of  a  misadministration.  However,  if  the 
dose  or  the  amount  is  less  than  the 
misadministration  threshold,  §35.33 
does  not  require  that  the  individual  who 
received  an  administration  of  a 
radiopharmaceutical  by  mistake  be 
notified  of  the  error.  One  fundamental 
difference  in  the  case  in  which  the 
wrong  individual  receives  the 
administration  is  that,  unlike  the 
intended  patient,  who  it  may  be  argued 
may  have  been  informed  that  he  or  she 
will  he  exposed  to  radiation  and  has 
thereby  implicitly  or  explicitly 
con.=!ented  to  the  procedure,  the  wrong 
individual  has  generally  not  consented 
to  any  radiation  dose  at  all.  The 
question  then  becomes,  should  part  3") 
require  that  the  individual  be  notified  of 
the  error  regardless  of  the  dose  that 
would  be  received? 

The  Commission  was  divided  on 
whether  the  individual  should  be 
notified.  The  NRC's  Advisory 
Committee  on  Medical  I'ses  of  Isotopes 


(ACMUI)  has  assured  the  NRC  that 
standard  medical  practice  is  that  a 
physician  who  becomes  aware  that  a 
medical  procedure  has  been  performed 
on  the  wrong  individual  should  and 
almost  always  would  notify  the 
individual  of  the  mistake.  The  current 
quality  management  program  and 
misadministrations  rule  does  not 
require  the  physician  to  notify  the 
individual  if  the  dose  or  amount  is 
below  the  threshold  for  a 
misadministration.  The  NRC  is  now 
seeking  comment  on  whether  it  should 
continue  to  rely  on  standard  medical 
practice  below  the  misadministration 
threshold  or  whether  it  is  appropriate  to 
impose  an  NRC  requirement  for 
notification  below  the 
misadministration  threshold  if  the 
administration  is  to  the  wrong 
individual.  For  example,  the  NRC 
would  like  comments  on  whether  a 
broader  notification  requirement  would 
implicitly  impose  recordkeeping  and 
procedural  requirements  upon  licensees 
bevond  those  explicitly  set  forth  in  part 
35. 

IV.  Consistency  With  the  1979  Medical 
Policy  Statement  and  Coordination 
With  ACMUI 

On  February  9,  1979  (44  FR  8242),  the 
NRC  published  a  Statement  of  General 
Policy  on  the  Regulation  of  the  Medical 
Uses  of  Radioisotopes.  The  first 
statement  of  the  policy  states,  "The  NRC 
will  continue  to  regulate  the  medical 
uses  of  radioisotopes  as  necessary  to 
provide  for  the  radiation  safety  of 
workers  and  the  general  public."  The 
proposed  rule  is  consistent  with  this 
statement  because  it  continues  to 
provide  for  administrations  of 
radioactive  materials  to  be  regulated 
under  10  CFR  part  35.  The  proposed 
rule  further  clarifies  that  additional 
regulations  are  not  considered 
neOBssary. 

The  second  statement  of  the  policy 
states,  "The  NRC  will  regulate  the 
radiation  safety  of  patients  where 
justjified  by  the  risk  to  patients  and 
wh^re  voluntary  standards,  or 
compliance  with  these  standards,  are 
inadequate."  The  proposed  rule  is 
consistent  with  the  statement  becau.se  it 
clarifies  that  existing  requirements 
concerning  misadministrations  continue 
to  be  concentrated  on  administrations 
having  the  greatest  risk  significance. 

The  third  statement  of  tne  policy 
.states,  "The  NRC  will  minimize 
intrusion  into  medical  judgements 
affecting  patients  and  into  other  areas 
traditionally  considered  to  be  a  part  of 
the  practice  of  medicine."  The  proposed 
rule  is  consistent  with  this  statement 
because  it  limits  its  specific  regulatory 


requirements  for  notification  to  the  most 
serious  errors  in  administration  and 
minimizes  requirements  on  errors  in 
administrations  that  have  less  risk 
significance. 

Thus,  the  proposed  rule  is  considered 
to  be  consistent  with  the  1979  medical 
policy  statement. 

The  subject  of  this  proposed  rule  was 
discussed  with  the  NRC's  Advisory 
Committee  on  Medical  Uses  of  Isotopes 
(ACMUI)  on  May  19.  1994.  The  ACMUI 
agreed  that  medical  administrations, 
including  those  to  an  individual  not 
supposed  to  receive  an  administration, 
should  be  regulated  by  part  35  rather 
than  part  20.  The  ACMUI  stated  that 
notification  of  an  individual  of  an  error 
in  administration  below  the 
misadministration  threshold  is  the 
current  practice  and  should  not  be 
regulated. 

V.  Coordination  With  and  Issue  of 
Compatibility  for  Agreement  States 

This  proposed  rulemaking  was 
discussed  with  representatives  of 
Agreement  States  at  a  meeting, 
"Organization  of  Agreement  State 
Managers  Workshop  and  Public  Meeting 
on  Rulemaking,"  in  Herndon,  VA,  on 
July  12,  1994.  There  was  some  concern 
that  the  NRC  approach  was  different 
from  how  State  regulations  address 
inadvertent  x-ray  exposures,  but  no 
strong  opposition.  The  proposed  rule 
was  revised  to  address  the  concerns  of 
the  States  and  then  discussed  at  a 
subsequent  meeting  of  the  Agreement 
States  in  Portland,  ME,  on  October  24, 
1994.  The  States  were  polled  on  how 
they  regulated  an  administration  to  the 
wrong  individual,  and  it  was  found  that 
they  would  regulate  the  administration 
the  same  way  as  in  this  proposed  rule. 

The  NRC  Believes  that  the  proposed 
modification  of  part  20  should  be  a 
Division  1  matter  of  compatibility 
consistent  with  past  practice  of 
requiring  basic  definitions  to  be  uniform 
for  effective  communication  of  basic 
radiation  concepts.  The  Commission 
specifically  requests  commr-nts  on 
whether  the  proposed  modification  to 
part  20  should  be  made  a  Division  1 
matter  of  compatibility. 

VI.  Finding  of  No  Significant 
Environmental  Impact 

The  NRC  has  determined  under  the 
National  Environmental  Policy  Act  of 
1969.  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  part  51,  that  this  rule,  if  adopted, 
would  not  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  an 
environmental  impact  statement  is  not 
required. 


The  NRC  has  not  prepared  a  separate 
environmental  assessment.  The 
following  discussion  constitutes  the 
assessment.  The  proposed  rule  would 
not  change  the  NRC's  requirements 
concerning  the  administration  of 
radiation  and  radioactive  materials. 
Those  requirements  are  and  would 
continue  to  be  contained  in  part  35  of 
the  NRC's  regulations.  When  the 
potential  ambiguity  concerning 
application  of  part  20  and  part  35 
requirements  was  recognized,  the 
Commission  specifically  informed  the 
staff  of  its  view  that  the  proper 
interpretation  was  that  the  more  specific 
part  35  requirements  should  govern  all 
medical  administrations  and  directed 
that  action  be  taken  to  remove  from  the 
regulations  any  ambiguity  on  this  issue. 
The  staff  has,  accordingly,  not 
interpreted  §  20.1301(a)(1)  as  applying 
to  any  medical  administrations,  but  has 
proceeded  with  this  rulemaking  to 
remove  any  ambiguity  in  the 
regulations.  The  proposed  rule  would 
merely  amend  part  20  to  make  it  clear 
that  part  20  does  not  address  medical 
administrations.  Thus,  the  proposed 
rule,  if  adopted,  would  clarify  the  NRC's 
requirements  rather  than  change  tHem. 
and  there  would  be  no  environmental 
impact. 

VII.  Paperwork  Reduction  Act 
Statement 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Papenvork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  Exi.sting 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  numbers  3150-0014  and  3150- 
0010. 

VIII.  Regulatory  Analysis 

The  regulatory  analysis  for  this 
proposed  rulemaking  is  as  follows: 

1 .  Alternatives 

Alternative  1:  Part  20  Regulates  Doses  to 
Wrong  Individuals 

In  this  alternative,  a  medical 
administration  of  radiation  or 
radioactive  material  to  an  individual 
when  no  administration  is  intended  that 
results  in  a  total  effective  dose 
equivalent  greater  than  1  millisievert 
(0.1  rem)  would  be  a  violation  of 
§20.1301.  If  the  event  did  not  meet  the 
threshold  definition  of  a 
misadministration,  NRC  would  receive  a 
notification  of  the  event  from  the 
licensee  pursuant  to  §  20.2203,  "Reports 
of  exposures,  radiation  levels,  and 
concentrations  of  radioactive  material 
exceeding  the  limits"  and  the  individual 
involved  would  receive  notification  of 
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the  exposure  from  the  licensee  pursuant 
to  §  19  13(d),  "Notifications  and  reports 
to  individuals." 

Under  this  alternative,  notification 
and  recordkeeping  requirements  of  10 
CFR  parts  19  and  20  would  apply  to  the 
medical  administration  of  radiation  or 
radioactive  material  to  the  wrong 
individual  that  involves  a  dose  to  the 
individual  above  1  millisievert  (0.1  rem) 
but  less  than  the  threshold  definition  of 
a  misadministration. 

Alternative  2:  Part  35  Regulates  Doses  to 

Wrong  Individuals 

In  this  alternative,  the  medical 
administration  of  radiation  or 
radioactive  material  to  any  individual 
would  be  the  exclusive  province  of  the 
regulations  in  10  CFR  part  35.  Section 
20.1301  would  not  be  applicable.  Under 
this  alternative,  errors  in  the 
administration  of  radiation  or 
radioactive  material  to  individuals 
would  be  subject  to  the  reporting  and 
notification  requirements  of  10  CFR  part 
35  rather  than  the  reporting  and 
notification  requirements  in  10  CFR 
parts  19  and  20.  This  alternative  is 
consistent  with  the  Commission's 
determination,  published  in  the  rule  on 
quality  management  programs  and 
misadministrations  (July  25,  1991;  56 
FR  34104).  that  licensees  should  direct 
their  resources  toward  preventing  the 
more  serious  errors  in  the 
administration  of  byproduct  material. 

However,  there  would  be  no 
requirement  in  the  event  of  errors  in  the 
administration  of  byproduct  material  to 
individuals  who  were  not  intended  to 
receive  any  administration  for  the 
medical  licensee  to  notify  either  the 
NRC  or  the  individual  of  the  error 
unless  the  error  meets  the  threshold 
definition  of  a  misadministration  in 
§  35.2.  In  general,  standard  medical 
practice  is  that  a  physician  who 
becomes  aware  that  a  medical  procedure 
has  been  performed  on  the  wrong 
individual  would  notify  the  individual 
of  the  mistake. 


Preferred  Alternative 

Alternative  2  (Part  35  is  controlling)  is 
preferable  because  it  maintains  the 
intent  of  the  rulemaking  on  quality 
management  programs  and 
misadministrations  by  concentrating 
regulatory  requirements  on  those  events 
with  the  greatest  risk  and  placing  fewer 
requirements  on  those  with  relatively 
low  risk,  such  as  most  diagnostic  uses 
of  radiopharmaceuticals.  Also,  this 
alternative  would  allow  the  Commission 
to  treat  all  medical  administrations  of 
licensed  material  consistently  under  the 
regulations  in  Part  35. 


2.  Impact  of  Proposed  Action 

Licensees.  There  is  no  anticipated 
impact  on  licensees,  except  that 
licensees  will  more  clearly  understand 
the  meanings  of  the  regulations. 

Individuals.  There  is  no  anticipated 
impact  on  an  individual  t)ecause  this 
action  will  not  increase  or  decrease  the 
error  rate  for  administrations  of 
radiation  or  radioactive  material. 

NRC  Resources.  No  NRC  resources 
would  be  required  to  implement  the 
rule. 

IX.  Regnlatory  Flexibility  Certificaiion 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b), 
the  NRC  certifies  that,  if  adopted,  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  impact  of  the  revised  regulation 
would  not  be  significant  because  the 
proposed  amendment  represents  a 
continuation  of  current  practice  and 
merely  clarifies  existing  requirements. 

X.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  §  50.109.  does  not  apply  to 
this  proposed  rule  and,  therefore,  that  a 
backfit  analysis  is  not  required  for  this 
proposed  rule,  because  these 
amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  §  50.109(a)(1). 

List  of  Subjects 

10  CFR  Part  20 

Byproduct  material.  Criminal 
penalties.  Licensed  material.  Nuclear 
materials,  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Special 
nuclear  material.  Source  material.  Waste 
treatment  and  disposal. 

10  CFR  Part  35 

Byproduct  material.  Criminal 
penalties.  Drugs,  Health  facilities. 
Health  professions.  Medical  devices. 
Nuclear  materials.  Occupational  safety 
and  health.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  For  the-reasons  set  out  in 
the  preamble  and  under  the  authority  of 
the  Atomic  Energy  Act  of  1954,  as 
amended;  the  Energy  Reorganization 
Act  of  1974,  as  amended;  and  5  U.S.C. 
553;  the  NRC  is  proposing  to  adopt  the 
following  amendments  to  10  CFR  parts 
20  and  35. 


PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  Sees.  53.  63.  65. 81. 103.  104. 
161. 182. 186.  68  Stat.  930.  933,  935.  936. 
937,  948. 953.  955,  as  amended  (42  U.S.C. 
2073,  2093.  2095,  2111.  2133.  2134,  2201, 
2232,  2236),  sees.  201 ,  as  amended.  202.  206. 
88  Stat  1242,  as  amended,  1244.  1246  (42 
U.S.C.  5841,  5842.  5846). 

2.  Section  20.1002  is  revised  to  read 
as  follows: 

§20.t002    Scope. 

The  regulations  in  this  part  apply  to 
persons  licensed  by  the  Commission  to 
receive,  possess,  use.  transfer,  or 
dispose  of  byproduct,  source,  or  special 
nuclear  material  or  to  operate  a 
production  or  utilization  facility  under 
parts  30  through  35,  39.  40.  50.  60.  61, 
70.  or  72  of  this  chapter.  The  limits  in 
this  part  do  not  apply  to  doses  due  to 
background  radiation,  due  to  any 
medical  administration  the  individual 
has  received,  or  due  to  voluntary 
participation  in  medical  research 
programs. 

3.  In  §  20.1003.  the  definitions  of 
Occupational  dose  and  Public  dose  are 
revised  to  read  as  follows: 

§20.1003    Oermitions. 

*  *        «        *        * 

Occupational  dose  means  the  dose 
received  by  an  individual  in  a  restricted 
area  or  in  the  course  of  employment  in 
which  the  individual's  assigned  duties 
involve  exposure  to  radiation  and  to 
radioactive  material  from  licensed  and 
unlicensed  sources  of  radiation, 
whether  in  the  possession  of  the 
licensee  or  other  person.  Occupational 
dose  does  not  include  dose  received 
from  background  radiation,  from  any 
medical  administration  the  individual 
has  received,  from  voluntary 
participation  in  medical  research 
programs,  or  as  a  member  of  the  general 
public. 

*  *        •        *        • 

Public  dose  means  the  dose  received 
by  a  member  of  the  public  from 
exposure  to  radiation  and  to  radioactive 
material  released  by  a  licensee,  or  to 
another  source  of  radiation  either  within 
a  licensee's  controlled  area  or  in 
unrestricted  areas.  It  does  not  include 
occupational  dose  or  doses  received 
from  background  radiation,  from  any 
medical  administration  the  individual 
has  received,  or  from  voluntary 
participation  in  medical  research 
programs. 

*  •        •        *        • 

4.  In  §20.1301,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 


§  20.1301    Dose  limits  for  Individual 
members  of  ttie  public. 


(t)  The  total  effective  dose  equivalent 
to  individual  members  of  the  public 
from  the  licensed  operation  does  not 
exceed  0.1  rem  (1  mSv)  in  a  year, 
exclusive  of  the  dose  contributions  from 
background  radiation,  any  medical 
administration  the  individual  has 
received,  voluntary  participation  in 
medical  research  programs,  and  the 
licensee's  disposal  of  radioactive 
material  into  sanitary  sewerage  in 
accordance  with  §  20.2003. 


5.  The  authority  citation  for  part  35 
continues  to  read  as  follows: 

Authority:  Sees.  81.  161,  182,  183.  68  Stat. 
933.  948.  953,  954.  as  amended  (42  U.S.C. 
21^1.  2201.  2232,  2233);  sec.  201,  88  Stat. 
124^.  as  amended  (42  U.S.C.  5841). 

j.  In  §  35.2,  the  definition  for 
miiiadministration  is  revised  at 
paragraphs  (l)(i),(2)(i),(3)(i),(4)(i), 
(5)(i).  (B)(i),  and  (6)(ii)  by  removing  the 
wdnd  "patient"  and  inserting  the  word 
"individual." 

7.  In  §  35.33.  paragraph  (a)(2)  is 
revjised  to  read  as  follows: 

§  35.33    Notifications,  reports,  and  records 
of  itiisadministrations. 

(W*   *   * 

li)  The  licensee  shall  submit  a  written 
report  to  the  appropriate  NRC  Regional 
Office  listed  in  10  CFR  30.6  within  15 
days  after  di.scovery  of  the 
misadministration.  The  written  report 
mi; St  include  the  licensee's  name;  the 
prescribing  physician's  name;  a  brief 
de-SCripfion  of  the  event;  why  the  event 
occ  urred;  the  effect  on  the  individual: 
wlijat  improvements  are  needed  to 
prevent  recurrence;  actions  taken  to 
prevent  recurrence;  whether  the 
licensee  notified  the  individual,  or  the 
individual's  responsible  relative  or 
guardian  (this  person  will  be 
subsequently  referred  to  as  "the  patient" 
in  this  section),  and  if  not,  why  not,  and 
if  tjie  patient  was  notified,  what 
inffirmalion  was  provided  to  the  patient. 
Th(!Teport  must  not  include  the 
patient's  name  or  other  information  that 
could  lead  to  identification  of  the 
patient. 
*      I  *        *        »        *       I 

DiJted  at  Rnckville,  Mar\land,  this  19th  dav 

of  liihuary.  1995. 

For  tlie  Nuclear  Regulator^'  Commission. 
Juhn  C.  Hoyie, 

Actilig  St^cKlan-  nfthe  Commission. 
IFrIDoc.  95-1817  Filed  1- 24-95:  8:45  am) 
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10  CFR  Part  52 
RIN  3150-AE42 

Combined  Licenses;  Conforming 
Amendments;  Post-Promulgation 
Comment 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule;  comment  response. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (Commission)  is  addressing 
the  one  comment  that  it  received  in 
response  to  a  supplementary  post- 
promulgation  comment  opportunity  on 
a  portion  of  its  final  rule  amending  its 
regulations  to  conform  to  the  provisions 
of  Title  XXVIII  of  Public  Law  102-486, 
the  "Energy  Policy  Act  of  1992."  signed 
into  law  on  October  24.  1992.  This 
notice  is  necessary  to  inform  the  public 
of  the  Commission's  response  to  that 
post-promulgation  conmient. 
DATES:  The  final  rule  became  effective 
January  22,  1993.  Comments  to  the 
supplementary  comment  opportunity 
were  due  by  July  1 1 ,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Grace  H.  Kim,  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
telephone  301-415-3605. 

SUPPLEMENTARY  INFORMATION: 

Background 

By  Federal  Register  notice  published 
on  June  10,  1994  (59  FR  29965).  the 
Commission  offered  a  suppiementarv 
30-day  opportunity  for  "post- 
promulgation"  comment  on  a  portion  of 
the  final  rule  revising  10  CFR  part  52  in 
light  of  Title  XXVIII  of  the  Energv  Policv 
Act  of  1992  (Pub.  L.  102-486,  106  Stat.  ' 
2776).  which  amended  the  Atomic 
Energy  Act  to  authorize  explicitly  the 
issuance  of  combined  construction  and 
operating  licenses  for  nuclear  power 
plants.'  As  the  Commission  expUiined 
in  its  Federal  Register  notice,  this 
supplementary  comment  opportunity, 
limited  to  the  so-called  "Shollv"  portion 
of  the  final  part  52  rule,-  was  provided 


'  As  reqiiirpii  by  10  CFR  2.804(fl.  thr  Commission 
had  also  invited  post-promulgation  comment  hi  the 
time  it  promiilgalpd  the  final  part  52  rul«'.  Si-e  57 
KR  60975  (Dccembrr  .10.  T992).  In  rosp(mse  !o  this 
comment  op|)oi1unily.  the  Commission  ri-cnvod 
comments  only  from  the  Nuclear  Managenirnt  and 
Resources  Council  (NUMARC:).  The  Commission 
responded  to  this  comment  in  a  Federal  Register 
notice  published  on  December  30.  1993  (58  FR 
()'i220). 

-The  ■■.Shollv"  procedure,  which  the  Commission 
made  applicable  to  combinird  licenses  in  the  final 
rule  in  accordance  with  the  tne.'gv  Polit  v  .\ct  (see 
57  FR  at  60976:  10  CFR  52.97(b)(2)(ii)l.  allows  the 
Commission  to  make  an  ameridmen!  to  a  combined 
license  immediatelv  effective  (i  p  .  prior  to  a  hearing 
if  it  makes  a  finding  that  there  are  no  significant 
hazards  considerations. 


by  the  Commission  in  conjunciion  with 
an  agreement  for  the  voluntary 
withdrawal  of  a  petition  for  review  of 
the  final  part  52  rule  that  had  been  filed 
by  the  Nuclear  Information  and 
Resource  Service  in  the  Co'drt  of 
Appeals  for  the  District  of  Columbia 
Circuit.  See  id.  The  Commission 
received  only  one  comment  in  response, 
which  was  submitted  on  July  8,  1994  by 
the  Nuclear  Energy  Institute  (NEI)  (the 
successor  organization  to  NUMARC).  In 
its  submittal  NEI  essentially  mirrors 
NUMARC's  previous  comments  with 
respect  to  the  "ShoUy"  provisions  of  the 
final  rule,  expressing  its  support  for  the 
Commission's  amendment  of  10  CFR 
52.97  to  make  the  "Sholly  "  procedure 
applicable  to  combined  licenses  and 
reiterating  NUMARC's  earlier  request 
that  the  Commission  modify  certain 
language  in  the  final  rule's  statement  of 
considerations  to  clarifv  the 
Commission's  intent  regarding  the 
implementation  of  §  52.97.  Set-  58  FR  at 
69220,  69221.  Because  NEI  merely 
reiterates  NUMARC's  comments,  whit  h 
have  already  been  fully  considered  and 
addressed  by  the  Commission  ['d.).  no 
further  response  is  necessarv. 

List  of  Subjects  in  10  CFR  Part  52 

Administrative  practice  ami 
procedure.  Antitrust.  Backfitting. 
Combined  license,  Fiarly  site  permit. 
Emergency  planning.  Fees.  Inspection. 
Limited  work  authorization.  Nuclear 
power  plants  and  reactors.  Probabilistic: 
risk  assessment.  Protot\  pe.  Reactor 
siting  criteria.  Redress  of  site.  Reporting 
and  recordkeeping  requiremt^nts. 
Standard  design.  Standard  design 
certification. 

Dated  at  Rockvillc.  .Mar\liinii  this  IMth  day 
of  Januan,.  1995. 

For  the  Nucloijr  Kcj;u!aliiry  (  Jmiinission. 
John  C.  Hoyle. 

Acting  .SVcrefon-  of  the  C.oinniis-iinn. 
!FR  Doc.  95-lHlfi  Filed  l-lM-95;  8:4."i  .ini| 
BILLING  CODE  7S90-01-M 


ENVIRONMENTAL  PROTECTION  * 
AGENCY 

40  CFR  Parts  2,  57.  85,  86,  122,  123. 
145,  233,  260.  270,  271,  281,  350,  403, 
704,  707,  710,  712,  716,  717.  720,  723, 
750  and  790 

(FRL-5 143-6) 
RIN  2020-AA21 

Public  Information  and  Confidentiality 
Regulations 

AGENCY:  Environmental  Protec:lion 

Agency  (EPA). 

ACTION:  Extension  of  comment  period. 


JMI 
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SUMMARY:  On  November  23.  1994  (59  FR 
60445)  EPA  issued  a  proposal  to  revise 
provisions  concerning  confidentiality  of 
business  information.  This  proposal 
provided  for  a  60-day  comment  period, 
ending  on  January  23. 1995.  EPA  is 
extending  the  comment  period  to 
February'  24.  1995.  in  response  to 
requests  to  provide  more  time  for 
comment  preparati6n. 
DATES:  Comments  will  be  accepted  until 
February  24.  1995. 
ADDRESSES:  Send  or  deliver  written 
comments  to  Donald  A.  Sadowsky, 
General  and  Information  Law  Division 
(2379),  Office  of  General  Counsel, 
Environmental  Protection  Agency.  401 
M  Street,  SW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  A.  Sadowsky,  Office  of  General 
Counsel.  Telephone' 202/260-5469. 
SUPPLEMENTARY  INFORMATION:  On 
November  23.  1994  (59  FR  60445).  EPA 
proposed  to  modify  certain  regulations 
at  40  CFR  part  2.  subpart  A,  governing 
the  Freedom  of  information  Act,  at 
subpart  B,  governing  confidential 
business  information,  and  at  other  parts 
of  Title  40,  governing  confidential 
business  information  submitted  to 
specific  Agency  programs. 

The  Agency  has  received  several 
requests  for  extension  of  the  comment 
period.  The  requestors  have  stated  that 
the  complexity  and  breadth  of  the  issues 
in  the  proposal  require  additional  time 
in  order  to  adequately  comment  on  the 
proposal. 

EPA  is  interested  in  a  full  range  of 
comments  and  information  on  these 
issues.  Therefore  the  Agency  is  granting 
an  extension  of  the  comment  period 
until  February  24.  1995. 

Dated:  January  14. 1995. 
Jean  Nelson. 

General  Counsel. 

|FR  Doc.  95-1737  Filed  1-24-95:  8:45  am] 

BILLING  CODE  »5«0-S0-# 


40  CFR  Part  91 

[FRL-5145-1]  ' 

RIN  2060-AE54 

Control  of  Air  Pollution;  Emission 
Standards  for  New  Gasoline  Spark- 
ignition  and  Diesel  Compression- 
Ignition  Marine  Engines 

AGENCY:  Environmental  Protection 

Agency. 

ACDOM:  Extension  of  comment  period 

for  the  notice  of  proposed  rulemaking. 

SUMMARY:  EPA  announces  an  extension 
of  the  public  comment  period  until 
March  2, 1995  for  the  proposed 


rulemaking  regarding  emission 
standards  for  new  gasoline  spark- 
ignition  and  diesel  compression-ignition 
marine  engines.  EPA  is  extending  the 
deadline  for  public  comment  at  the 
request  of  the  National  Marine 
Manufacturers  Association  and  the 
Engine  Manufacturers  Association. 
Extension  of  the  comment  period  will 
facihtate  the  submission  of  public 
comment  by  allowing  a  more  reasonable 
time  frame. 

DATHS:  Comments  must  be  received  on 
or  before  Thursday,  March  2. 1995. 
ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  triplicate, 
if  possible)  for  EPA  consideration  by 
addressing  them  as  follows:  EPA  Air 
Docket  (LE-131).  Attention:  Docket 
Number  A-92-28,  Room  M-1500,  401 
M  Street,  S.W.,  Washington,  DC  20460. 
Materials  relevant  to  this  rulemaking  are 
contained  in  this  docket  and  may  be 
reviewed  at  this  location  from  8:00  a.m. 
until  noon  and  from  1:30  p.m.  until  3:30 
p.m.  Monday  through  Friday.  As 
provided  in  40  CFR  part  2,  a  reasonable 
fee  may  be  charged  by  EPA  for 
photocopying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deanne  North,  Office  of  Mobile  Sources, 
Certification  Division,  (313)  668-4283 
or  Holly  Pugliese,  Office  of  Mobile 
Sources,  Certification  Divsion,  (313) 
668-4288. 

SUPPLEMENTARY  INFORMATION:  Authority 
for  the  proposed  new  marine  engine 
emission  standards  is  granted  to  EPA  by 
sections  203,  204.  205,  206,  207,  208, 
209,  213,  215,  216,  and  301(a)  of  the 
Clean  Air  Act  (CAA)  as  amended.  The 
notice  of  proposed  rulemaking  (NPRM) 
was  published  in  the  Federal  Register 
on  Wednesday,  November  9,  1994  (59 
FR  55930). 

The  current  comment  period  would 
close  on  Tuesday,  January  31,  1995. 
However,  with  this  notice,  EPA  has 
extended  the  comment  period  to 
Thursday.  March  2. 1995,  at  the  request 
of  two  marine  engine  manufacturer 
associations.  EPA  has  received  a  request 
from  the  National  Marine  Manufacturers 
Association  for  an  extension  of  the 
deadline  to  allow  smaller  manufacturers 
(and  other  manufacturers)  additional 
time  to  study  and  comment  on  the 
proposed  rule.  Some  of  the  smaller 
companies  who  have  not  worked 
directly  with  the  association  in 
providing  data  and  input  to  EPA  during 
the  development  of  the  proposal  need 
additional  time  to  study  the  proposal  to 
provide  meaningful  comment.  In 
addition,  EPA  has  received  a  request 
from  the  Engine  Manufacturers 
Association  for  an  extension  of  the 
comment  period  to  allow  EMA  member 


companies  additional  time  to  study  and 
comment  on  the  diesel  compression- 
ignition  portions  of  the  proposed  rule, 
particularly  on  the  technical  test 
procedure  issues.  The  Agency  has  an 
interest  in  examining  comprehensive 
information  from  interested  parties  that 
may  be  useful  in  developing  the  most 
appropriate  final  rule.  Therefore,  EPA 
has  extended  the  comment  period  until 
Thursday.  March  2. 1995. 

Dated:  Unuan,- 19, 1995. 
Mary  Nichok. 
Assistant  Administrator. 
|FR  Doc.  95-1858  Filod  1-24-95;  B:45  am) 

BILLING  CODE  656»-«0-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  210,  215,  and  252 

Defense  Federal  Acquisition 
Regulations  Supplement; 
Specifications  and  Standards 

AGENCY:  Department  of  Defense  (DoD). 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  This  extends  the  public 
comment  period  for  the  proposed  rule 
on  Specifications  and  Standards  that  the 
Department  of  Defense  published  on 
December  23, 1994  (59  FR  66287). 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
address  shown  below  on  or  before 
February  23,  1995,  to  be  considered  in 
the  formulation  of  the  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council.  Attn: 
Ms.  Michele  Peterson,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington.  DC  20301-3062. 
Telefax  number  (703)  602-0350.  Please 
cite  DEARS  Case  94-D003  in  all 
correspondence  related  to  this  proposed 
rule. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Michele  Peterson,  (703)  602-0131. 

Claudia  L.  Nangie, 

Deputy  Director.  Defense  Acquisition 

Fegulations  Council. 

IFR  Doc.  95-1821  Filed  1-24-95:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171, 172, 173, 174, 175, 
176, 177, 178, 179,  and  180 

[Docket  No.  HM-221;  Notice  No.  95-2] 

RIN  2137-AC62 

Alternate  Standards  for  Open-Head 
Fiber  Drum  Packaging 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  IXTT. 
ACTION:  Supplemental  advance  notice  of 
proposed  rulemaking;  reopening  of 
pubUc  comment  period  and 
announcement  of  public  hearing. 

SUMMARY:  RSPA  is  inviting  additional 
proposals  and  comments  concerning 
alternate  standards  for  open-head  fiber 
drum  packagings,  for  the  domestic 
transportation  of  liquid  hazardous 
materials.  Among  the  matters  on  which 
further  comments  may  be  submitted  are 
the  alternate  standards  proposed  by  the 
International  Fibre  Drum  Institute;  a 
proposed  exception  for  certain 
shipments  of  hazardous  wastes;  and  the 
factors  which  RSPA  should  consider  in 
this  rulemaking  proceeding. 
DATES:  Written  comments:  Comments 
must  be  received  on  or  before  March  13, 
1995. 

Public  bearing:  A  public  hearing  will 
be  held  on  February  17,  1995,  beginning 
at  9:30  a.m. 

ADDRESSES:  Commenrs;  Address 
comments  to  Dockets  Unit,  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation, 
Washington,  DC  20590-0001. 
Comments  should  identify  the  Docket 
(HM-221)  and  be  submitted,  if  possible, 
in  five  copies.  Persons  wishing  to 
receive  confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard  showing 
the  docket  number.  The  Dockets  Unit  is 
located  in  Room  8419  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001. 
Telephone:  202-366-5046.  Public 
dockets  may  be  reviewed  between  the 
hours  of  8:30  a.m.  and  5:30  p.m., 
Monday  through  Friday  except  Federal 
holidays. 

Public  /ieon'ng:The  February  17,  1995 
public  hearing  will  be  held  at  the 
Federal  Aviation  Administration's 
Auditorium,  3rd  floor,  800 
Independence  Avenue,  SW., 
Washington,  DC.  Any  person  planning 
to  present  an  oral  .statement  at  the 
public  hearing  should  notify  John  Potter 
or  Diane  LaValle,  by  telephone  or  in 
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writing  by  February  15, 1995.  Each 
request  must  include  the  identity  of  the 
speaker  and  organization  represented,  if 
any;  a  daytime  telephone  number;  and 
anticipated  length  of  presentation,  not 
to  exceed  10  minutes.  Speakers  are 
requested  to  provide  a  written  copy  of 
their  prepared  text  to  the  presiding 
officer  prior  to  making  their  oral 
statement.  The  hearing  may  conclude 
before  5  p.m.  if  all  persons  wishing  to 
speak  have  been  heard. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Potter  or  Diane  LaValle.  Office  of 
Hazardous  Materials  Standards, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation.  400  Seventh  Street. 
SW.,  Washington,  DC  20590-0001; 
telephone  202-366-4488. 

SUPPLEMENTARY  INFORMATION: 

I,  Background 

On  and  after  October  1,  1996,  fiber 
drums  used  for  the  transportation  of 
liquid  hazardous  materials  must  meet 
the  performance-oriented  standards  set 
forth  in  Subpart  M  of  49  CFR  Part  178. 
See  49  CFR  171.14(a)(l)(iii).  These 
consist  of  the  te.sts  and  standard 
prescribed  in  the  following  sections  of 
49  CFR: 

§178.603— drop  test 

§  178.604 — leakproofiiess  test 

§  178.605— hydrostatic  test 

§  178.606— stacking  test 

§  178.608 — vibration  standard 

These  performance-oriented  standards 
were  adopted  in  RSPA's  rulemaking 
proceeding  No.  HM-181.  55  FR  52042 
(Dec.  21,  1990);  56  FR  66124  (Dec.  20, 
1991);  57  FR  45442.  45446  (Oct.  1, 
1992);  57  FR  46624  (Oct.  9,  1992). 

On  October  7,  1994.  RSPA  published 
in  the  Federal  Register  an  advance 
notice  of  proposed  rulemaking 
(ANPRM),  Docket  No.  HM-221;  Notice 
No.  94-9  (59  FR  51157),  soliciting 
comments  and  proposals  for  alternate 
standards  for  open-head  fiber  drum 
packaging.  The  ANPRM  was  issued  to 
fulfill  the  requirement  in  Section  122(a) 
of  the  Hazardous  Materials 
Transportation  Authorization  Act  of 
1994  (Pub.  L.  103-311)  (the  "Act")  that 
DOT  initiate  a  rulemaking  proceeding 

To  determine  whether  the  rcqiiirement.s  of 
section  5103(b)  of  title  49.  United  States  Code 
(relating  to  regulations  for  safe 
transportation)  as  they  pertain  to  open  head 
fiber  drum  packaging  ain  be  met  for  the 
domestic  transportation  of  liquid  haziirdous 
materials  (with  respect  to  those 
classifications  of  hazardous  materials 
transported  by  such  drums  pursuant  to 
regulations  in  effetrt  on  September  30.  1991) 
with  standards  other  than  the  performance- 
oriented  packaging  standards  adopted  under 


do<:kct  number  HM-181  contained  in  part 
1 78  of  title  49,  Code  of  Federal  Regulations. 

If,  as  a  result  of  this  rulemaking 
proceeding,  DOT  determines 

That  a  packaging  standard  other  than  the 
performance-oriented  packaging  standards 
referred  to  in  [Section  122(a)|  will  provide  an 
equal  or  greater  level  of  safety  for  the 
domestic  transportation  of  liquid  hazardous 
materials  than  would  be  provided  if  such 
performance-oriented  standards  were  in 
effect,  IDOTj  shall  issue  regulations  which 
implement  .such  other  standards  and  which 
take  effect  before  Octol)er  1,  1996. 

Section  122(b).  The  Act  also  requires 
that  the  rulemaking  proceeding  be 
completed  before  October  1,  1995 
(Section  122(c)).  but  that  this 
rulemaking  and  any  regulations  issued 
"shall  not  apply  to  packaging  for  those 
hazardous  materials  regulated  by  the 
Department  of  Transportation  as 
poisonous  by  inhalation  •   *   '"Section 
122(d)(1). 

In  the  ANPRM,  RSPA  requested 
"Idjetailed  comments  and  proposals 
.  .  .  that  will  assist  RSPA  in  developing 
an  appropriate  regulatory  proposal 
consistent  with  the  requirement  quoted 
above."  59  FR  51158.  RSPA  invited 
propo.sals.  "preferably  in  the  form  of  a 
draft  standard,  that  would  assist  RSPA 
in  accomplishing  the  intended  effect  of 
this  law."  Id.  RSPA  also  invited 
c;omments  on  whether  alternate 
standards  for  open  head  fiber  drums 
should  be  limited  to  domestic 
transportation  of  liquid  hazardous 
materials.  The  comment  period  on  the 
ANPRM  closed  December  12.  1994. 

In  response  to  the  ANPRM.  RSPA 
received  comments  from  17  parties.  In 
addition.  RSPA's  Administrator  and 
other  DOT  officials  have  held  two 
meetings  concerning  this  rulemaking 
with:  (1)  Counsel  for  the  International 
Fibre  Drum  histitute  (IFDI)  and  officials 
of  Sonoco  Products  Company  (a  member 
of  IFDI),  on  September  30,  1994,  and  (2) 
repre.sentatives  of  the  Association  of 
Container  Reconditioners,  the  3M 
Corporation,  USX  Corporation,  and  the 
Steel  Shipping  Container  Institute 
(SSCI),  on  December  16,  1994.  Notes  of 
these  two  meetings  have  been  placed  in 
the  public  docket  file  of  this  nilemaking 
proceeding. 

Only  IFDI  has  proposed  alternate 
standards  for  open-head  fiber  drum 
packaging  for  the  transportation  of 
liquid  hazardous  materials.  Several 
other  commenters  expressed  opposition 
to  alternate  standards,  including  SSCI 
which  asserted  that  alternate  standards 
would  move  the  United  States  awav 
from  an  international  system  of 
hazardous  materials  regulations.  for»;ing 
some  shippers  to  stock  different 
packagings  for  domestic  and 
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international  shipments,  and 
compromise  transportation  safety  by 
authorizing  lower  quality  packagings. 
Another  commenter  stated  that  alternate 
packagings  should  be  approved  only 
under  the  provisions  of  49  CFR 
178.601(h),  which  authorizes  RSPA's 
Associate  Administrator  for  Hazardous 
Materials  Safety  to  approve  packagings 
which  are  "shown  to  be  equally 
effective,  and  testing  methods  used 
must  be  equivalent." 

Another  party.  Monsanto  Company, 
expressed  general  support  for  the 
performance-oriented  packaging 
standards  adopted  in  HM-181,  but 
urged  RSPA  to  provide  a  limited 
exception  to  allow  the  use  of  non- 
standard fiber  drums  for  the  shipment  of 
liquid  hazardous  wastes  in  packing 
groups  II  and  III  to  incineration 
facilities.  Monsanto's  proposal  would 
apply  to  the  situation  when  the  entire 
package  (with  its  contents)  was  to  be 
incinerated,  and  would  allow  the  one- 
time use  of  drums  similar  in  design  to 
former  DOT  specifications  2lC  and  21P, 
under  conditions  similar  to  those  set 
forth  in  49  CFR  173.12(c)  (authorizing 
the  reuse  of  standard  packagings  for 
shipments  of  hazardous  waste,  by 
highway  only,  when  the  packaging  is 
packed  at  least  24  hours  in  advance  of 
transportation,  inspected  for  leaks,  and 
loaded  by  the  shipper  and  unloaded  by 
the  consignee — or  handled  only  by 
private  or  contract  carrier).  Monsanto 
would  also  limit  to  90  days  the  total 
time  the  non-standard  fiber  drum  could 
contain  the  liquid  hazardous  waste. 
Other  commenters  stated  that  any 
alternate  standards  adopted  should 
apply  to  all  open-head  drums  (of 
whatever  construction  materials): 
Russell-Stanley  Corp.  specifically 
requested  that  RSPA  expand  this 
rulemaking  to  include  steel  and  plastic 
drums  "of  equal  performance,"  if  RSPA 
issued  alternate  standards  for  fiber 
drums. 

In  its  comments,  IFDI  stated  that 
open-head  fiber  drums  presently  being 
manufactured  meet  the  stacking  test  set 
forth  in  49  CFR  178.606  and  the 
vibration  standard  .set  forth  in  49  CFR 
178.608.  As  alternatives  to  the  other 
three  HM-181  performance  standards 
(drop,  leakproofness.  and  hydrostatic 
pressure  tests),  IFDI  has  proposed,  and 
it  discussed  in  its  written  comments,  a 
set  of  six  standards  entitled  as  tullows: 
IFDI  Standard  101.  Rev.  I—  . 

Compatibilitv  Test 
IFDI  Standard  lib,  Rev.  1— jdint 

Integrity  Test 
IFDI  Standard  120,  Rev   1— I.fiikage 

Spray  Te.st 
IFDI  Standard  KlU.  Rev  1— 
U'eatherproofin}^  Ttvst 


IFDI  Standard  140,  Rev.  1— Fibre  Drum 

Structure 
IFDI  Standard  150,  Rev.  1— Impact  Test 

These  six  proposed  standards  appear 
to  be  identical  to  standards  proposed  by 
IFDI's  predecessor  organization,  the 
Fibre  Drum  Technical  Council  (FDTC), 
in  a  June  8, 1992  application  for  an 
exemption.  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  denied  FDTC's  application  for  an 
exemption  because  he  found  that 
FDTC's  proposed  impact  test  was  not 
equivalent  to  the  3.9  and  2.6  foot  drop 
tests  required  for  Packing  Group  II  and 
III  packagings,  respectively,  and  that 
FDTC's  other  proposed  tests  did  not 
address  the  pressure  requirements  of  the 
leakproofness  and  hydrostatic  pressure 
tests  required  for  packagings  intended 
for  liquid  hazardous  materials. 

RSPA's  Acting  Administrator  affirmed 
the  denial  of  FDTC's  application  for  an 
exemption  and  found  that  the  standards 
proposed  by  FDTC  would  not  achieve  a 
level  of  safety  "at  least  equal  to  that 
specified  in  the  regulation  from  which 
the  exemption  is  sought."  49  CFR 
107.103(b)(9)(l).  (Attachment  A  to 
IFDI's  written  comments  contains 
copies  of  FDTC's  application  for  an 
exemption  to  allow  the  continued  use, 
after  October  1, 1996,  of  open-head  fiber 
drums  that  do  not  meet  the  HM-181 
performance-oriented  packaging 
standards;  RSPA's  denials  of  that 
application;  RSPA's  evaluation  form 
and  issue  papers;  and  FDTC's  appeal  of 
RSPA's  denial  of  the  application  for  an 
exemption.) 

In  a  separate  letter,  which  IFDI  also 
included  in  its  written  comments 
(Attachment  B),  IFDI  has  asserted  that 
the  ANPRM  was  deficient  for  failing  to 
specify  factors  that,  according  to  IFDI, 

Congress  directed  DOT  to  consider.  These 
fiictors  are  set  i>,>rth  in  the  legislative  historv' 
and  include:  (1)  DOT's  Hazardous  Incident 
Reporting  System  as  it  pertains  to  fibre 
drums:  (2)  the  fibre  drum  industry's  own 
safety  record:  (3)  the  30  years  of  shipping 
experience  associated  with  use  of  these 
drums:  and  (4)  existing  industry  standards 
that  have  led  to  the  industry's  "excellent 
shipping  record." 

II.  Request  for  Additional  Comment     . 

Based  on  the  comments  to  the 
ANPRM,  RSPA  is  issuing  this 
supplemental  ANPRM  and  scheduling  a 
public  hearing,  to  allow  interested 
parties  to  submit  additional  proposals 
and  comments  with  regard  to  alternate 
standards  for  open-head  fiber  drum 
packaging.  Additional  comments  are 
requested  on  the  issue  of  whether  the 
alternate  standards  proposed  by  IFDI 
"will  provide  an  equal  or  greater  level 
of  safety  for  the  domestic  transportation 


of  liquid  hazardous  materials  than 
would  be  provided  if  [the  HM-181] 
performance-oriented  packaging 
standards  were  in  effect,"  as  required  by 
Section  122(b)  of  the  Act,  particularly  in 
light  of  RSPA's  prior  determination  (on 
FDTC's  exemption  application)  that 
similar  standards  did  not  provide  an 
equal  or  greater  level  of  safety  than  the 
HM-181  performance  standards. 
Comments  are  also  requested  on  the 
factors  "set  forth  in  the  legislative 
history"  of  Section  122.  as  outlined 
above.  Further  comments  are  also 
invited  on  whether  alternate  standards, 
if  adopted,  should  apply  to  packagings 
other  than  fiber  drums,  as  well  as  with 
regard  to  Monsanto's  proposal  for  an 
exception  to  allow  non-standard  fiber 
drums  to  be  used  for  shipping 
hazardous  wastes  to  incineration 
facilities. 

Interested  parties  are  encouraged  to 
consult  the  ANPRM  and  submit  any 
comments  relevant  to  the  direction  in 
Section  122  of  the  Act,  including,  but 
not  limited  to,  those  matters  specified  in 
the  preceding  paragraph. 

To  facilitate  the  submission  of  further 
comments,  RSPA  is  mailing  to  each 
party  that  has  submitted  comments  on 
the  ANPRM  a  copy  of  IFDI's  December 
12,  1994  written  commentsand  the  text 
of  the  six  alternative  standards  proposed 
by  IFDI.  Any  interested  person  may 
obtain  a  copy  of  these  materials  or  a 
copy  of  RSPA's  Action  on  Appeal 
affirming  the  denial  of  FDTC's 
application  for  an  exemption,  at  no  cost, 
from  RSPA's  Docket's  Unit  (see  the 
address  and  telephone  number  set  forth 
in  ADDRESSES  above). 

III.  Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  supplemental  advance  nulice  of 
proposed  rulemaking  is  not  considered 
a  significant  regulatory  action  under 
section  3(f)  of  Executive  Order  1286G 
and  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  This 
supplemental  advance  notice  of 
proposed  rulemaking  is  not  considered 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (44  FR  11034;  February 
26,  1979). 

B.  Executive  Order  12612 

RSPA  will  evaluate  any  proposed  rule 
Ml  accordance  with  the  print. iples  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism"). 

(,'  Regulatory  Flexibility  A(t 

RSPA  will  evaluate  any  proposed  rule 
to  determine  whether  it  would  have  d 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

D.  Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  advance 
notice  of  proposed  rulemaking. 

E.  Regulations  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regidations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

Issued  at  Washington,  DC,  on  January  19, 
1995,  under  authority  delegated  in  49  CFR 
Part  106. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

|FK  Doc.  95-1804  Filed  1-24-95;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER      ' 
contains  ckKuments  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Feed  Grain  Donations;  Northern 
Cheyenne  Indian  Reservation  of 
Montana 

AGENCY:  Commodity  Credit  Corporation. 
USDA. 

ACTION:  Notice. 

SUMMARY:  The  Acting  Executive  Vice 
President,  Commodity  Credit 
Corporation  (CCC)  is  announcing  that 
the  Northern  Cheyenne  Indian 
Reservation  of  Montana  is  an  acute 
distress  area  and  that  CCC-owned  feed 
grain  will  be  donated  to  needy  livestock 
owners  on  the  reser\'ation. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Newcomer,  Consolidated  Farm  Service 
Agency,  P.O.  Box  2415,  Washington. 
DC.  20013-2415. 202-720-6157. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  set  forth  in  section  407 
of  the  Agricultural  Act  of  1949,  as 
amended  (7  U.S.C.  1427),  and  Executive 
Order  11336.  notice  is  being  given  that 
it  is  determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Northern 
Cheyenne  Tribes  using  the  Northern 
Cheyenne  Indian  Reservation  of 
Montana  has  been  materially  increased 
and  become  acute  because  of  severe 
drought  during  the  1994  growing  season 
and  the  ensuing  Baby  Dean  fire,  thereby 
severely  affecting  livestock  feed 
production  and  causing  increased 
economic  distress.  This  reservation  is 
utilized  by  members  of  the  Northern 
Cheyenne  Tribes  for  grazing  purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  CCC  for 
livestock  feed  for  such  needy  members 
of  the  Northern  Cheyenne  Trib.es  using 
the  Northern  Cheyenne  Indian 
Reservation  will  not  displace  or 
interfere  with  normal  marketing  of 
agricultural  commodities. 


3.  Based  on  the  above  determinations, 
the  Northern  Cheyenne  Indian 
Reservation  of  Montana  is  declared  an 
acute  distress  area  and  the  donation  of 
feed  grain  owned  by  the  CCC  is 
authorized  to  livestock  owners  who  are 
determined  by  the  Bureau  of  Indian 
Affairs,  United  States  Department  of  the 
Interior,  to  be  needy  members  of  the 
Northern  Cheyenne  Tribes  utilizing 
such  lands.  These  donations  by  the  CCC 
may  commence  upon  December  8. 1994, 
and  shall  be  made  available  through 
April  30,  1995,  or  such  other  date  as 
may  be  stated  in  a  notice  issued  by  the 
Acting  Executive  Vice  President,  CCC. 

Signed  at  Washington,  DC,  on  January  19, 
1995. 

Bruce  R.  Weber. 

Acting  Executive  Vice  President  Commodity 
Credit  Corporation 

IFR  Tk>c.  95-1865  Filed  1-24-95;  8:45  ami 
BILUNG  CODE  341(M>V^ 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 
Administration  (ITA). 

Title:  Application  for  the  President's  E 
Award  and  E  Star  Awards. 

Agency  Form  Number:  ITA-725P. 

OMB  Approval  Number:  0625-0065. 

Type  of  Bequest:  Extension  of  a 
currently  approved  collection. 

Burden:  2,055  hours. 

Number  of  Respondent's:  75. 

Avg  Hours  Per  Response: 
Approximately  30  hours. 

Needs  and  Uses:  The  President's  E 
Award  was  created  in  1961.  Its  purpose 
is  to  provide  recognition  to  persons, 
firms,  or  organizations  which  have 
significantly  contributed  in  the  effort  to 
increase  exports.  The  applications  are 
review  by  the  President's  Interagency  E 
Award  Committee  and  decisions  on 
award  recipients  are  based  on  the 
information  submitted. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  non-profit 
institutions,  individuals,  farms,  state  or 
local  governments. 


Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache.  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce.  Room 
5327, 14th  and  Constitution  Avenue, 
N.W..  Washington.  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle.  OMB  Desk  Officer.  Room 
10202,  New  Executive  Office  Building. 
Washington.  D.C.  20503. 

Dated:  January  18, 1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  95-1796  Filed  1-24-95;  8:45  ami 

BILLING  CODE  3510-CW-F 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Special  Population  Censuses. 

Form  Numberls):  SC-19,  SC-19AR. 

Agency  Approval  Number:  0007- 
0368. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  67,083  hours. 

Number  of  Respondents:  700,000. 

Avg  Hours  Per  Response:  5.75 
minutes. 

Needs  and  Uses:  The  special  t:ensus 
program  is  a  service  offered  and 
performed  contractually  by  the  Census 
Bureau  for  states,  counties,  and  other 
governmental  units  which  require 
current  population  data  between 
decennial  censuses.  Since  many  status 
distribute  funds  based  on  current 
population  statistics,  many  local 
jurisdictions  use  the  special  census  data 
to  apply  for  state  funds.  The  Census 
Bureau  also  uses  special  census  data  as 
a  part  of  the  Bureau's  local  population 
estimates  calculations.  Census  requests 
approval  to  notify  the  Office  of 
Management  and  Budget  (OMB)  of  any 


qlieslion  changes  and/or  additions  to 
individual  special  census 
questionnaires  30  days  prior  to  the 
scheduled  census  date.  In  most  cases, 
avenges  would  be  for  slight  wording 
variations  and  would  not  increase  the 
burden  per  response.  Questions  added 
would  be  special  purpose  questions,  as 
requested  by  the  contracting  area. 
Census  would  inform  OMB  of  the 
revised  and  added  questions  in  a  letter 
to  be  forwarded  to  OMB  no  less  than  30 
days  prior  to  the  census  day  of  the 
sjiecial  census  in  question. 

{Affected  Public:  Individuals  or 
households. 

Frequency:  As  requested. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(2102)  395-7313. 

Copies  of  the  above  information 
cc  Uection  proposal  can  be  obtained  by 
callling  or  writing  Gerald  Tache.  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  room 
5312. 14th  and  Constitution  Avenue, 
NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  January  19. 1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 

ofManagement  and  Organization. 

IFR  Doc.  95-1798  Filed  1-24-95;  8:45  ami 

BILUNG  CODE  3S1(M>7-F 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

ROC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Industrial  Reports 
Prpgra.n  Bed  and  Bath  Furnishings 
(formerly  Sheets,  Pillowcases,  and 
Toiwels). 

i=br7T7  Number(s):  MQ23X. 

hgencv  Approval  Number:  0607- 
0650. 

Type  of  Request:  Revision  of  a 
cunently  approved  collection. 

Burden:  282  hours. 

Number  of  Respondents:  94. 

kvg  Hours  Per  Response:  45  minutes. 

Needs  and  Uses:  The  Census  Bureau 
conducts  this  quarterly  survey  to  collect 
data  on  the  production,  quantity,  value 
of  shipments,  inventories,  and  unified 
sales  orders  of  bed  and  bath  furnishings. 
Census  requests  only  data  needed  by  the 


IMI 


Office  of  Textiles  and  Apparel  (OTEXA) 
to  monitor  several  textile  categories  in 
multifiber  agreements.  OTEXA  uses  the 
data  to  support  specific  concerns  and 
trade  limitations  in  these  categories  and 
to  provide  the  basis  for  developing  a 
U.S.  position  for  negotiations  with 
countries  with  whom  trade  agreements 
are  about  to  expire  and  to  initiate 
appropriate  action  when  exports  from 
uncontrolled  countries  surge.  The 
Committee  for  the  Implementation  of 
Textile  Agreements,  of  which  OTEXA  is 
a  part,  uses  the  data  to  determine  the 
health  of  the  U.S.  multifiber  industry 
and  to  measure  foreign  penetration. 
Other  Federal  agencies,  businesses,  and 
trade  organizations  use  the  data  to 
analyze  and  forecast  long-term  growth 
in  the  industry. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez.' 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312. 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  January  19. 1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 

ofManagement  and  Organization. 

IFR  Doc.  95-1799  Filed  1-24-95;  8:45  ami 

BILUNG  CODE  3S10-07-F 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Industrial  Reports 
Program,  Apparel. 

Form  Numberfs):  MQ23A. 

Agency  Approval  Number:  0607- 
0560. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  5,808  hours. 

Number  of  Respondents:  3,077. 

Avg  Hours  Per  Response:  53  minutes. 

Needs  and  Uses:  The  Census  Bureau 
conducts  this  survey  quarterly  (some 


small  companies  report  annually)  to 
collect  information  on  apparel 
production.  The  domestic  apparel 
industry  is  provided  some  protection 
from  imports  through  bilateral  trade 
agreements.  The  Multifiber 
Arrangement  (MFA)  provides  the  legal 
framework  for  the  regulation  of  trade. 
The  Committee  for  the  Implementation 
of  Textile  Agreements  (CITA)  negotiates 
bilateral  trade  agreements  and 
determines  whether  and  when  to 
request  consultations  with  an  exporting 
country  to  avoid  market  disruptions  in 
the  United  States.  The  MFA  requires 
that  requests  for  consultations  be 
accompanied  by  a  factual  statement  of 
market  disruption  prepared  by  the 
Office  of  Textiles  and  Apparel  (OTEXA). 
Quarterly  Census  Bureau  data  from  this 
survey  provide  the  detailed  information 
needed  by  CITA  and  OTEXA  to  meet 
this  requirement. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Quarterly  and  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  January  19. 1995. 
Gerald  Tache. 

Departmental  Forms  Clearance  Officer.  Office 

ofManagement  and  Organization. 

IFR  Doc.  95-1800  Filed  1-24-95;  8:45  am) 

BILUNG  COOE  3510-07-F 


Bureau  of  the  Census 

[Docket  Number  9501 1 1013-6013-01] 

Transportation  Annual  Survey 

AGENCY:  Bureau  of  the  Census. 
Commerce. 

ACTION:  Notice  of  determination. 

SUMMARY:  In  accordance  with  Title  13. 
United  States  Code.  Sections  131, 182. 
224,  and  225, 1  have  determined  that 
1994  operating  revenue  and  expenses 
are  needed  for  the  for-hire  trucking,  and 
public  warehousing  industries  to 
provide  a  sound  statistical  basis  for  the 
formation  of  policy  by  various 
governmental  agencies,  and  that  these 
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data  also  apply  to  a  variety  of  public 
and  busines.s  needs  These  data  are  not 
publicly  available  from  nongovernment 
or  other  governmental  sources. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E  Zabelsky,  Chief,  Current 
Services  Branch.  Services  Division,  on 
(301) 457-27fi6 

SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  conduct 
surveys  necessary  to  furnish  current 
data  on  subjects  covered  by  the  major 
censuses  authorized  by  Title  13,  United 
States  Code.  This  survey  will  provide 
continuing  and  timely  national 
statistical  data  on  trucking  and 
warehousing  services  for  the  period 
between  economic  censuses.  The  next 
economic  census  is  in  1997.  The  data 
collected  in  this  survey  will  be  within 
the  general  scope  and  nature  of  those 
inquiries  covered  in  the  economic 
censuses. 

The  Bureau  of  the  Census  needs 
reports  only  from  a  limited  sample  of 
trucking  and  warehousing  firms  in  the 
United  States.  The  probability  of  a 
firm's  selection  is  based  on  revenue  size 
(estimated  from  payroll).  The  sample 
will  provide  with  measurable  reliability, 
national  level  statistics  on  operating 
revenue  and  expenses  for  these 
industries.  We  will  mail  report  forms  to 
the  firms  covered  by  this  survey  and 
require  their  submission  within  thirty 
days  after  receipt. 

A  notice  of  consideration  was 
published  for  this  survey  on  December 
6, 1994,  Volume  59,  Number  233.  page 
62709.  This  survey  has  been  submitted 
to  the  Office  of  Management  and  Budget 
(0MB).  in  accordance  with  the 
Paperwork  Reduction  Act,  Public  Law 
96-511,  as  amended,  and  was  approved 
under  OMB  Control  Number  0607-0798. 
We  will  provide  copies  of  the  forms 
upon  written  request  to  the  Director, 
Bureau  of  the  Census,  Washington,  D.C. 
20233. 

Based  upon  the  foregoing,  I  have 
directed  that  an  annual  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  January  13. 1995. 
Martha  Famswortb  Riche, 
Director,  Bureau  of  the  Census. 
|FR  E)oc.  95-1891  Filed  1-24-95;  8:45  ami 
WLUMQ  COOe  3S10-07-P 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Ponce,  Puerto  Rico 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 


ACTION:  Notice. 

SUMMARY:  In  a^f^ordani-e  with  Executive 
Order  11625  and  15  use  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Ponce 
Minority  Business  Development  Center 
(MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Ponce,  Puerto 
Rico  Metropolitan  Area.  The  award 
number  of  the  MBDC  will  be  02-10- 
95008-01. 

DATES:  The  closing  date  for  applications 
is  March  1, 1995.  Applications  must  be 
received  in  the  MBDA  Headquarters' 
Executive  Secretariat  on  or  before  March 
1, 1995.  A  pre-application  conference 
will  be  held  on  February  15. 1995.  at 
9:00  a.m..  at  the  Atlanta  Regional  Office, 
401  W.  Peachtree  Street,  N.W.,  Suite 
1715,  Atlanta,  Georgia  30308-3516, 
(404) 730-3300. 

ADDRESSES:  U.S.  Department  of 
Commerce.  Minority  Business 
Development  Agency,  MBDA  Executive 
Secretariat,  14th  and  Constitution 
Avenue,  N.W.,  Room  5073,  Washington, 
D.C.  20230,  (202)  482-3763. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Robert  Henderson,  Regional  Director  at 
(404) 730-3300. 
SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  June  1, 1995  to  lune  30, 1996.  is 
estimated  at  $222,196.  The  total  Federal 
amount  is  $ld8,867  and  is  composed  of 
$184,260  plus  the  Audit  Fee  amount  of 
$4,607.  The  application  must  include  a 
minimum  cost  share  of  15%.  $33,329  in 
non-federal  (cost  -sharing)  contributions 
for  a  total  project  cost  of  $222,196.  Cost- 
sharing  contributions  may  be  in  the 
form  of  cash,  client  fees,  third  party  in- 
kind  contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
For  those  applicants  who  are  not 
incumbent  organizations  or  who  are 
incumbents  that  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 


their  first  budgpt  period,  making  it  a  13- 
month  award  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments,  American  Indian  tribes 
and  educational  institutions 

Applii-ations  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
busine.ss  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Tho.se  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  numbei 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  th»> 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periorii* 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort  ilif 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372.  "Intergovernmental  Review  of 
Federal  Programs."  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non  (il'A 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable 
Questions  concerning  the  preceding 

information  can  be  answered  by  the 
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i.o  ilact  person  indii,ated  above,  and 
copies  of  applic.ation  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
adfiress  The  collection  of  information 
reduirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
anfl  Departmental  regulations,  policies, 
an^  procedures  applicable  to  Federal 
finiancial  assistance  awards 

PrCrAward  Costs 


I 


applicants  are  hereby  notified  that  if 
th^y  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
o\yn  risk  of  not  being  reimbursed  by  the 
Gcjvernment.  Notwithstanding  any 
vej-bal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs. 

Outstanding  Account  Receivable 

|4o  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Fec^eral  debt 
until  either  the  delinquent  account  is 
paid  in  full,  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

N^me  Check  Policy 


k 


ill  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
in|ended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
crijminal  charges  such  as  fraud,  theft, 
perjury  or  other  matters  which 
significanily  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
I  eliminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
lime  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
wijh  the  conditions  of  the  grant/ 
cobperative  agreement.  E.xamples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
beideemed  illegal  and  punishable  by 
•aw. 


False  Statements 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U  S.C.  1001 

Primary  Applicant  Certifications 

All  primar\'  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Non procurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  Part  26.  Section  105)  are  subject 
to  15  CFR  Part  26.  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Drug  Free  Workplace 

Grantees  (as  defined  at  15  CFR  Part 
26.  Section  605)  are  subject  to  15  CFR 
Part  26.  Subpart  F.  "Governmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying 

Persons  (as  defined  at  15  CFR  Part  28. 
Section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  SlOO.OOO,  and  loans  and 
loan  guarantees  for  more  thin  $150,000 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater. 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  Part  28,  Appendix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applications/ 
bidders  for  subgrants.  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment.  Suspension.  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form.  SF-LLL. 


"Disclosure  ot  Lobbying  A.:tivities 
Form  i.:D-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC  SF-LLL  submitted  bv  anv  tu-r 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordaiu  e  with 
the  instructions  contained  in  the  award 
document. 

Buy  American-Made  Equipment  or 
Products 

Applicants  are  hereby  notified  th.it 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  fiOfi  (a) 
and  (b). 

1 1 .800    Minority  Business  Dovelopnifiit 
Center 

(r.alaliig  of  Federal  Domestic  A«!sistan(i-) 

Dated:  lanuarv'  20.  1995. 
Melvin  A.  |ackson. 

Altprnate  Federal  Ref^ister Liaison  Officer. 
Minority  Business  Development  Ajienry. 
IFK  Doc.  95-188.S  Filed  1-24-95:  8;4.S  am|    - 
BILUNG  COOE  3510-21-P 


Business  Development  Center 
Applications:  Charleston,  SC 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512.  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Charleston. 
South  Carolina  Minority  Business 
Development  Center  (MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end.  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  ser\'ices  to  minority 
entrepreneurs;  and  to  sen'e  as  a  conduii 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Charleston.  South 
Carolina  Metropolitan  Area.  The  award 
number  of  the  MBDC  will  be  04-10- 
95004-01. 

DATES:  The  closing  date  for  applications 
is  March  1,  1995.  Applications  must  be 
received  in  the  MBDA  Headquarters" 
Executive  Secretariat  on  or  before  Manh 
1, 1995.  A  pre-application  conference 
will  be  held  on  Februarv'  15,  1995.  at 
9:00  a.in  .  at  the  Atlanta  Regional  Office. 
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401  W.  Peachtree  Street.  N.W..  Suite 
1715.  Atlanta,  GA  30308-3516,  (404) 
730-3300. 

ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency.  MBDA  Executive 
Secretariat.  14th  and  Constitution 
Avenue.  N.W.,  Room  5073.  Washington, 
D.C.  20230,  (202)  482-3763. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Henderson,  Regional  Director  at 
(404) 730-3300. 
SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  June  1. 1995  to  June  30.  1996  is 
estimated  at  $198,971.  The  total  Federal 
amount  is  $169,125  and  is  composed  of 
$165,000  plus  the  Audit  Fee  amount  of 
$4,125.  The  application  must  include  a 
minimum  cost  share  of  15%.  $29,846  in 
non-federal  (cost-sharing)  contributions 
for  a  total  project  cost  of  $198,971.  Cost- 
sharing  contributions  may  be  in  the 
form  of  cash,  client  fees,  third  party  in- 
kind  contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
For  those  applicants  who  are  not 
incumbent  organizations  or  who  are 
incumbents  that  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments.  American  Indian  tribes 
and  educational  institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 


determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
ser\'ices  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372.  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  0MB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre-Award  Costs 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs. 

Outstanding  Account  Receivable 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 


satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Policy 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD-511. 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  Part  26.  Section  105)  are  subject 
to  15  CFR  Part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Drug-Free  Workplace 

Grantees  (as  defined  at  15  CFR  Part 
26,  Section  605)  are  subject  to  15  CFR 
Part  26,  Subpart  F.  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 
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iNnti-Lobbying 

Persons  (as  defined  at  15  CFR  Part  28. 
Section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 
"Umitation  on  use  of  appropriated 
funds  to  iuuueiice  certain  Federal 
contracting  and  financial  transactions," 
aad  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater. 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  as  required  under 
1$  CFR  Part  28,  Appendix  B. 

ittver  Tier  Certifications 

iRecipients  shall  require'  applications/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
artd  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  CiOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Buy  American-Made  Equipment  or 
Products 

(Applicants  are  hereby  notified  that 
thlay  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
arjd  (b). 

11  ftOO    Minority  Business  Development 
I  Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  January  20. 1995 

Melvin  A.  Jackson. 

Alternate  Federal  Register  Liaison  Officer. 
Minority  Business  Development  Agency. 
[FR  Doc.  95-1883  Filed  1-24-95;  8:45  am] 
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Business  Development  Center 
Applications:  Memphis,  Tennessee 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  Memphis, 
Tennessee  Minority  Business 
Development  Center  (MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  Memphis, 
Tennessee  Metropolitan  Area.  The 
award  number  of  the  MBDC  will  be  04- 
10-95005-01. 

DATES:  The  closing  date  for  applications 
is  March  1, 1995.  Applications  must  be 
received  in  the  MBDA  Headquarters' 
Executive  Secretariat  on  or  before  March 
1, 1995.  A  pre-application  conference 
will  be  held  on  February  15, 1995,  at 
9:00  a.m.,  at  the  Atlanta  Regional  Office, 
401  W.  Peachtree  Street,  N.W.,  Suite 
1715,  Atlanta,  Georgia  30308-3516. 
(404)  730-3300. 

ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  MBDA  Executive 
Secretariat,  14th  and  Constitution 
Avenue,  N.W,,  Room  5073,  Washington, 
D.C.  20230,  (2C2)  482-3763. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Robert  Henderson.  Regional  Director  at 
(404) 730-3300. 
SUPPLEMENTARY  INFORMATJON: 
Contingent  upon  the  availabihty  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  June  1, 1995  to  June  30, 1996,  is 
estimated  at  $222,196.  The  total  Federal 
amount  is  $188,867  and  is  composed  of 
$184,260  plus  the  Audit  Fee  amount  of 
$4,607.  The  application  must  include  a 
minimum  cost  share  of  15%,  $33,329  in 
non-federal  (cost-sharing)  contributions 
for  a  total  project  cost  of  $222,196.  Cost- 
sharing  contributions  may  be  in  the 
form  of  cash,  client  fees,  third  party  in- 
kind  contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instnmient  for  this 
project  will  be  a  cooperative  agreement. 


For  those  applicants  who  are  not 
incumbent  organizations  or  who  are 
incumbents  that  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments,  American  Indian  tribes 
and  educational  institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
detennination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  resuh  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  inquired  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendwed.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
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recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
nliocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  an.swered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre-Award  Costs 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs. 

Outstanding  Account  Receivable 

No  award  x)f  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Policy 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are  _ 

intended  to  reveal  if  any  key  individuals 
associ.ited  with  the  applicant  have  been 
convictf  d  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 


Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law 

False  Statements 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  Part  26,  Section  105)  are  subject 
to  15  CFR  Part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Drug  Free  Workplace 

Grantees  (as  defined  at  15  CFR  Part 
26,  Section  605)  are  subject  to  15  CFR 
Part  26,  Subpart  F,  "Governmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying 

Persons  (as  defined  at  15  CFR  Part  28. 
Section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater. 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  Part  28,  Appendix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applications/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 


Debarment.  Suspension,  Ineligibility 
and  Voluntary  Lxclusion — Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Buy  American-Made  Equipment  or 
Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and  (b). 

1 1 .800    Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  January  20. 1995. 
Meivin  A.  Jackson, 

Alternate  Federal  Register  Liaison  Officer. 
Minority  Business  Development  Agency. 
|FR  Doc.  95-1884  Filed  1-24-95:  8:45  ami 
BILLING  CODE  3510-21-P 


Business  Development  Center 
Applications:  El  Paso,  TX 

agency:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  to  operate  its  El  Paso 
Minority  Business  Development  Center 
(MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end.  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBDC  will 
provide  service  in  the  El  Paso.  Texas 
Metropolitan  Area.  The  award  number 
of  the  MBDC  will  be  06-10-95006-01. 
DATES:  The  closing  date  for  applications 
is  February  23, 1995.  Applications  must 
be  received  in  the  MBDA  Headquarters' 
Executive  Secretariat  on  or  before 
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Feferuary  23,  1995.  A  pre-application 
coi«ference  will  be  held  on  Februarv  2, 
1995.  at  10;00  a.m.,  at  the  Dallas 
Regional  Office.  1100  Commerce  Street, 
Room  7B23.  Dallas.  Texas  75242,  (214) 
767-8001. 

ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  MBDA  Executive 
Secretariat,  14lh  and  Constitution 
Avenue,  N.W.,  Room  5073,  Washington, 
D.C.  20230,  (202)  482-3763. 
FOR  FURTHER  INFORMATION  CONTACT: 
Demetrice  Jenkins  at  (214)  767-8001. 
SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
from  July  1,  1995  to  July  31. 1996.  is 
estimated  at  $222,196.  The  total  Federal 
amount  is  $188,867  and  is  composed  of 
$184,260  plus  the  Audit  Fee  amount  of 
$4,607.  The  application  must  include  a 
minimum  cost  share  of  15%.  $33,329  in 
non-federal  (cost-sharing)  contributions 
for  a  total  project  cost  of  $222,196.  Cost- 
sharing  contributions  may  be  in  the 
form  of  cash,  client  fees,  third  party  in- 
kind  contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
For  those  applicants  who  are  not 
incumbent  organizations  or  who  are 
incumbents  that  have  experienced 
closure  due  to  a  break  in  service,  a  30- 
day  start-up  period  will  be  added  to 
their  first  budget  period,  making  it  a  13- 
month  award.  Competition  is  open  to 
individuals,  non-profit  and  for-profit 
organizations,  state  and  local 
governments,  American  Indian  tribes 
and  educational  institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 


of  points  received.  ih»i  demonstrated 
responsibility  of  t^p  applicant,  and  the 
determination  of  lho«;p  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award.  Periodic 
reviews  culminating  in  year-to-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
ser\'ices  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372.  "Intergovernmental  Review  of 
Federal  Programs."  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre-Award  Costs 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs. 

Outstanding  Account  Receivable 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  repayment  schedule  is 


established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made 

Name  Check  Policy 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury  or  other  matters  which 
significantly  reflect  on  the  applicants 
management  honesty  or  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CE>-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Cither  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  Part  26.  Section  105)  are  subject 
to  15  CFR  Part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Drug-Free  Workplace 

Grantees  (as  defined  at  15  CFR  Part 
26.  Section  605)  are  subject  to  15  CFR 
Part  26.  Subpart  F.  "Governmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
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certification  form  prescribed  above 
applies. 

Anti-Lobbying 

Persons  (as  defined  at  15  CFR  Part  28, 
Section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  5150,000 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater. 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  Part  28,  Appendix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applications/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Buy  American-Made  Equipment  or 
Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and  (b). 

11.800    Minority  Business  Development 
Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  Januar>'  20.  1995. 
Melvin  A.  Jackson, 

Alternate  Fedtriil  Register  Liaison  Officer, 
Minority  Business  Development  Agency 
jFR  Doc.  95-1886  Filed  1-24-95;  845  am) 

BILUNG  CODE  3510-21-P 


Native  American  Business 
Development  Center  Applications: 
Minnesota 

AGENCY:  Minority  Business 
Development  Agency,  Commerce, 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512,  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  for  its  Native  American 
Business  Development  Center  (NABDC). 

The  purpose  of  the  NABDC  is  to 
provide  integrated  business 
development  services  to  Native 
American  entrepreneurs.  The  recipient 
will  provide  service  in  the  Minnesota 
Metropolitan  Area.  The  award  number 
of  the  NABDC  will  be  05-10-95006-01. 
DATES:  The  closing  date  for  applications 
is  April  1,  1995.  Applications  must  be 
received  on  or  before  April  1,  1995. 
Anticipated  processing  time  of  this 
award  is  120  days.  A  pre-application 
conference  will  be  held  on  February  3, 
1995,  at  the  U.S.  General  Services 
Administration,  Bishop  Henry  Whipple 
Federal  Building,  1  Federal  Drive,  Room 
196,  Fort  Snelling,  Minnesota  55111, 
Attention:  Carrie  Benhoff. 
ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  MBDA  Executive 
Secretariat,  14th  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230, 
(202) 482-3763. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Vega,  Regional  Director  at  (312) 
353-0182. 

SUPPLEMENTARY  INFORMATION:  The 
funding  instrument  for  this  project  will 
be  a  cooperative  agreement.  Contingent 
upon  the  availability  of  Federal  funds, 
the  cost  of  performance  for  the  first 
budget  period  (13  months)  from  Julv  1, 
1995  to  July  30,  1996,  is  estimated  at 
$169,125.  the  total  Federal  amount  is 
$169,125  and  is  composed  of  $165,000 
plus  the  Audit  Fee  amount  of  $4,125. 

Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions.  Applications  will  be 
evaluated  on  the  following  criteria;  the 
experience  and  capabilities  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
the  business  community  in  general  and, 
specifically,  the  special  needs  of  Native 
American  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 


application  (25  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points). 

An  application  must  receive  at  least 
70%  of  the  points  assigned  to  each 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  funding.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

If  an  application  is  selected  for 
funding.  MBDA  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  MBDA. 

Executive  order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  is  not  applicable  to  this 
program.  Federal  funds  for  this  project 
include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006.  Questions 
concerning  the  preceding  information 
can  be  answered  by  the  contact  person 
indicated  above,  and  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

Pre-Award  Activities 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being  made,  they  do  so  solely  at  the  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  activities. 

Recipients  and  subrecipients  are 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assi.stance  awards. 

Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
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outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  repayment  schedule  is 
j  established  and  at  least  one  payment  is 
I  received,  or  other  arrangements 
I  satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Policy 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminate  any  cooperative  agreement  in 
whole  or  in  part  at  any  time  before  the 
date  of  completion  whenever  it  is 
determined  that  the  award  recipient  has 
failed  to  comply  with  the  conditions  of 
the  cooperative  agreement.  Examples  of 
some  of  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  NABDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocuremcnt  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  Part  26,  Section  105)  are  .subject 
to  15  CFR  Part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
relaied  section  of  the  certification  form 
prescribed  above  applies. 

Drug-Free  Workplace 

Grantees  (as  defined  at  15  CFR  Part 
26.  Section  605)  are  subject  to  15  CFR 
Part  26,  Subpart  F,  "Governmentwide 
Requirements  lor  Drug-Free  Workplace 


of  the 


(Grants)"  and  the  related  section  c 
certification  form  prescribed  abov 
applies. 

'  Anti-Lobbying 

Persons  (as  defined  at  15  CFR  Part  28, 
Section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000, 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater. 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  Part  28,  Appendix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applications/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment.  Suspension,  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  .should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Indirect  Costs 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  100%  of  the  total  proposed 
direct  costs  dollar  amount  in  the 
application,  whichever  is  less. 

Buy  American-Made  Equipment  or 
Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 


Public  Law  103-121,  Sections  f.Ofi  (a) 
and  (b). 

1 1 .801     Native  American  ProgrHiii 
(Catalog  of  Federal  Domestic  .■Xssisl.iticc) 

Dated:  January  20.  1995. 
Melvin  A.  )ackson. 

Alternate  Federal  Register  Liarson  Officer. 
Minority  Business  Development  Agency 
IFR  Doc.  95-1887  Filed  1-24-95;  8:45  ainj 
BILUNG  CODE  3510-21-P 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0112950] 

Marine  Mammals 

AGENCV:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (\0.\.A). 

Commerce. 

ACTION:  Receipt  of  application  to  mndil\ 

permit  no.  887  (P79H). 

SUMMARY:  .Notice  is  hereby  given  that  Dr. 
Ronald  J.  Schusterman.  Research 
Biologist,  Institute  of  Marine  Scii-nces. 
University  of  California.  Santa  Ciruz.  CA 
95064.  has  requested  a  modifit  ation  to 
permit  No.  887. 

ADDRESSES:  The  modification  rt  quest 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division.  Office  of  Frote(.t(.'(l 
Resources.  NMFS.  1313  East-West 
Highway,  Room  13130,  Silver  Spring. 
MD  20910  (301/713-2289); 

Southwest  Region,  NMFS.  501  W. 
Ocean  Boulevard.  Long  Beach.  C.\ 
90802-4213  (310/980-4047). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  requt'st  should 
be  submitted  to  tht'  Chief.  Permits 
Di\  ision.  Office  ot  Protected  Rt'soun  es, 
NMFS.  NOAA.  U.S.  Dep.irtm.-iit  of 
Commerce.  1335  East-West  Hij^hwav.  F/ 
PRl.  Silver  Spring.  MD  20910.  within 
30  days  of  the  publication  ol  this  noti{  e. 
Those  individuals  requesting  a  in-aring 
should  set  forth  the  specific  rets  >ns 
why  a  hearing  on  this  particular 
modification  request  would  !»e 
appropriate. 

Concurrent  with  the  publicatiun  of 
this  notice  in  the  Federal  Register,  ihe 
Secretary  of  Coinmerte  is  furv\ardii;s4 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  it?; 
Committee  of  Scientific  .Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  modiliration  to  pi  rn;it  No.  889. 
issued  on  March  9.  1994  (59  FR  12266). 
is  requested  under  the  autiiorlty  of  the 
Marine  Mammal  Protection  Act  uf  1972, 
as  amended  (16  U.S.C.  l.'tr>l  it  scq.)  and 
the  Regulations  Govennng  the  Taking 
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and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Permit  No.  889  authorizes  the  permit 
holder  to  maintain  one  elephant  seal. 
The  seal  will  be  trained  for  in-air  and 
underwater  sound  detection  threshold 
tests.  The  permit  holder  requests 
authorization  to  maintain  an  additional 
elephant  seal  from  beached/stranded 
stock  to  conduct  visual  sensitivity  tests. 

Dated:  January- 18.  1995. 
P.A.  Montanio, 

Acting  Director.  Office  of  ProttKted  Besources, 

National  Marine  Fisheries  Service. 

|FR  Doc.  95-1782  Filed  1-24-95;  8:45  ami 

BILUNO  COOe  3S10-M-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Clarification  of  Guidelines  for  Exempt 
Certifications  for  "India  Items" 

January  13, 1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CXTA). 

ACTION:  Is.suing  a  directive  to  the 

Commissioner  of  Customs  clarifying 

guidelines  for  exempt  certifications. 

EFFECTIVE  DATE:  January  26,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricuhural  Act  of  1956,  as  amended  (7 
U.S.Q  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  December  31, 1994,  the 
Governments  of  the  United  States  and 
India  outlined  further  guidelines  for 
issuing  and  accepting  exempt 
certifications  for  "India  items."  These 
guidelines  are  to  be  used  in  conjunction 
with  the  "Agreed  List  of  Traditional 
Folklore  Handicraft  Textile  Products  of 
India — India  Items"  (Annex  E)  of  the 
Bilateral  Cotton.  Wool.  Man-Made  Fiber, 
Silk  Blend  and  Other  Vegetable  Fiber 
Textile  of  February  6, 1987,  as  amended 
and  extended. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  not  to  accept 
exempt  certifications  for  "Indian  items" 
which  include  closure  devices  such  as 
zippers,  elastic  (any  form),  elasticized 
fabric  (any  form),  or  hook-and-pile 
fasteners  (such  as  "Velcro"  or  other 
similar  holding  fabric).  In  addition,  U.S 
Customs  Ser\'ice  shall  not  accept  items 


with  buttons  (including  snap  buttons) 
used  as  a  means  of  securing  at  the  waist 
such  Indian  items  as  salwar,  ghagra/ 
lahnga  and  pavadai.  The  design  and/or 
ornamentations  of  such  items  should  be 
a  uniquely  "traditional  and  historical 
Indian"  design. 

Shipments  of  "Indian  items"  which 
do  not  conform  with  the  guidelines  in 
Annex  E  of  the  bilateral  agreement  and 
the  MOU  of  December  31, 1994  shall  be 
denied  entry. 

See  44  PR  68504,  published  on 
November  29, 1979. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Comminee  for  the  Implementation  of  Textile 
Agreements 

January  13, 1995. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  26, 1979,  as 
amended,  by  the  Chairman.  Committee  for 
the  Implementation  of  Textile  Agreements. 
That  directive  directed  you  to  prohibit  entry 
of  certain  textile  products,  produced  or 
manufactured  in  India  for  which  the 
Government  of  India  has  not  issued  an 
appropriate  visa  or  exempt  certification. 

The  purpose  of  this  directive  is  to  further 
clarify  the  guidelines  currently  used  by  U.S. 
Customs  Service  in  accepting  exempt 
certifications  for  textile  products  exported 
from  India  and  certified  as  "India  items," 
under  the  provisions  of  the  bilateral 
agreement. 

In  a  Memorandum  of  Understanding  dated 
December  31. 1994,  the  Governments  of  the 
United  States  and  India  agreed  that  Indian 
items  may  not  include  closure  devices  such 
as  zippers,  elastic  (any  form),  elasticized 
fabric  (any  form),  or  hook-and-pile  fasteners 
(such  as  "Velcro"  or  other  similar  holding 
fabric).  In  addition,  buttons  (including  snap 
buttons)  may  not  be  used  as  a  means  of 
securing  at  the  waist  such  Indian  items  as 
salwar,  ghagra/lahnga  and  pavadai. 

When  considering  the  design  and/or 
ornamentations,  it  should  be  a  uniquely 
"traditional  and  historical  Indian"  design. 

Effective  on  January  26, 1995,  you  are 
directed  to  deny  entry  of  textile  products 
certified  by  the  Government  of  India  as 
"India  items"  which  do  not  conform  with  the 
current  guidelines  and  the  guidelines 
provided  in  this  directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
jFK  D<x;.  95-1797  Filed  1-24-95,  8;45  am) 
BILLING  COOE  351(M>n-F 


DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

Meeting  of  the  Commission  on  Roles 
and  Missions  of  the  Armed  Forces 

AGENCY:  Department  of  Defense, 
Commission  on  Roles  and  Missions  of 
the  Armed  Forces. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Commission 
on  Roles  and  Missions  of  the  Armed 
Forces.  The  Commission  will  meet  in 
open  session  from  12:45  p.m.  until 
approximately  2:00  p.m.,  and  in  closed 
session  from  approximately  2:15  p.m. 
until  5:30  p.m.  • 

During  the  open  part  of  the  meeting, 
the  Commission  will  hear  a  report  from 
its  infrastructure  panel,  discuss  selected 
infrastructure  issues,  and  consider  the 
progress  of  the  staff  work  being  done  on 
process  issues.  During  the  closed 
portion  of  the  meeting,  the  Commission 
will  address  topics  that  require  the 
disclosure  of  classified  information, 
including  counterproliferation  and  other 
classified  issues. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-453,  as  amended  (5 
U.S.C.  App  II),  it  has  been  determined 
that  these  portions  of  the  Commission 
on  Roles  and  Missions  meeting  concern 
matters  listed  in  5  U.S.C.  552b(c)(l),  and 
that,  accordingly,  the  meeting  will  be 
closed  to  the  public  during  these  times. 

DATES:  February  8,  1995, 12:45  p.m. 
until  5:30  p.m. 

ADDRESSES:  Rosslyn  VVestpark  Hotel. 
1900  North  Fort  Myer  Drive,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Commander  Gregg  Hartung,  Director  for 
Public  Affairs,  Commission  on  Roles 
and  Missions,  1100  Wilson  Boulevard, 
Suite  1200F,  Arlington,  Virginia  22209; 
telephone  (703)  696-4250. 

SUPPLEMENTARY  INFORMATION:  Seating 
will  be  available  on  a  first-come,  first- 
served  basis.  Members  of  the  press  who 
wish  to  reserve  seating  should  contact 
Commander  Gregg  Hartung,  Director  for 
Public  Affairs,  in  advance  at  (703)  696- 
4250. 

Dated;  Janiuiry  20.  1995. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FK  Doc.  95-1882  Filed  1-24-95;  8:45  ami 

BILLING  COOE  S000-04-M 


Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

WENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 


SUMMARY:  Working  Group  C  (Mainly 
Opto-Electronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
fuinounces  a  closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
Q900,  Thursday,  February  2,  1995. 
Addresses:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
ervices,  Inc.,  1745  Jefferson  Davis 
fighway.  Crystal  Square  Four,  Suite 
00,  Arlington,  Virginia. 
R  FURTHER  INFORMATION  CONTACT: 
Cheri  Spencer,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

aJPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
arovide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
rechnology,  to  the  Director  of  Defense 
■Research  and  Engineering  (DDR&E).  and 
hrough  the  DDR&E  to  the  Director, 
Advanced  Research  Projects  Agency  and 
he  Military  Departments  in  planning 
md  managing  an  effective  and 
economical  research  and  development 
Kogram  in  the  area  of  electron  devices. 

The  Working  Group  C  meeting  will  be 
imited  to  review  of  research  and 
levelopment  programs  which  the 
Vlilitary  Departments  propose  to  initiate 
vith  industry,  universities  or  in  their 
aboratories.  This  opto-electronic  device 
irea  includes  such  programs  as  imaging 
ievice,  infrared  detectors  and  lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  Section  10(d)  of 
»ub.  L.  No.  92-463,  as  amended,  (5 
J.S.C.  App.  II§  10(d)  (1988)),  it  has  been 
ietermined  that  this  Advisory  Group 
fleeting  concerns  matters  listed  in  5 
J.S.C.  552b(c)(l)  (1988),  and  that 
iccordingly,  this  meeting  will  be  closed 
0  the  public. 

Dated:  Januarj-  20.  1995. 
'.  M  M.  Bynum, 

Vternate  OSD  Federal  Register  Liaison 

Ifficer.  Department  of  Defense. 

FR  Do<;.  95-1881  Filed  1-24-95;  8:45  ami 

eiLUNG  CODE  5000-04-M 


Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 

■  Vdvisory  Group  on  Electron  Devices. 

ilCTION:  Notice. 
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SUMMARY:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Wednesday,  February  1, 1995. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Warner  Kramer,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington.  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director,  Defense 
Research  Engineering  (DDR&E),  and 
through  DDR&E,  to  the  Director. 
Advanced  Research  Projects  Agency  and 
the  Military  Departments  in  planning 
and  managing  an  effective  research  and 
development  program  in  the  field  of 
electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92^63,  as  amended,  (5 
U.S.C.  App.  II§  10(d)  (1988)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  532b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  Januarv'  20, 1995. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  nf  Defense. 
jFR  Doc.  '15-1880  Filed  1-24-95;  8:45  am] 
BILLING  COOE  S000-04-M 

Joint  Service  Committee  On  Military 
Justice:  Public  Meeting 

AGENCY:  Joint  Service  Committee  on 

Military  Ju.stice  (JSC). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
public  meeting  of  the  JSC.  This  notice 
also  describes  the  functions  of  the  JSC. 

DATES:  Wednesday,  March  1,  1995, 
10:00  a.m.  to  12:00  p.m. 


ADDRESSES:  Builiding  111,  Washington 
Navy  Yard,  Washington,  DC. 
FUNCTION:  The  JSC  was  established  by 
the  Judge  Advocates  General  in  1972. 
The  JSC  currently  operates  under 
Department  of  Defense  Directive 
5500.17  of  January  23,  1985.  It  is  the 
function  of  the  JSC  to  improve  Militan,- 
Justice  through  the  preparation  and 
evaluation  of  proposed  amendments 
and  changes  to  the  Uniform  Code  of 
Military  Justice  and  the  Manual  for 
Courts-Martial. 

AGENDA:  The  JSC  will  receive  public 
comment  concerning  the  revision  to 
Military  Rule  of  Evidence  412.  This 
review  is  necessitated  by  Military  Rule 
of  Evidence  1102.  This  proposed 
revision  was  published  on  January  25, 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  Kristen  M.  Henrichsen,  JAGC.  USN, 
Executive  Secretary,  Joint  Service 
Committee  on  Military  Justice,  Building 
111,  Washington  Navy  Yard, 
Washington,  DC,  20374-1111;  (202) 
433-5895. 

Dated:  January  20, 1995. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
jFR  Doc.  95-18.88  Filed  1-24-95:  8:45  um| 
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Proposed  Changes  to  U.S.  Court  of 
Appeals  for  the  Armed  Forces  Rules 

ACTION:  Notice  of  proposed  changes  to 
the  Rules  of  Practice  and  Procedure  of 
the  United  States  Court  of  Appeals  for 
the  Armed  Forces. 

SUMMARY:  This  notice  announces  the 
following  proposed  changes  (italicized) 
to  Rule  4(b),  Rule  19(d).  Rule  27(a)(1)(F), 
Rule  30  and  Rule  31  of  the  Rules  of 
Practice  and  Procedure,  United  Stales 
Court  of  Appeals  for  the  Armed  Forces, 
and  the  proposed  addition  of  a  Student 
Practice  Rule  for  public  notice  and 
comment: 

Rule  4.  Jurisdiction 

***** 

(b)  Extraordinary  Writs. 

(1)  The  Court  may,  in  its  di.s( n-tion. 
entertain  original  petitions  for 
extraordinary  relief  including,  but  not 
limited  to.  writs  of  mandamus,  writ*;  of 
prohibition,  writs  ot  habeas  corpus,  and 
writs  of  error  coram  nobis.  See  li8  USC 
1651(a)  and  Rules  18(b),  27(a),  and  28. 
Absent  good  cause,  no  such  petition 
shall  he  filed  unless  relief  has  first  been 
sought  in  the  appropriate  Court  of 
Criminal  Appeals.  Original  writs  arc 
rarely  granted. 
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(2)  The  Court  may,  in  its  discretion, 
entertain  a  writ  appeal  petition  to 
review  a  decision  of  a  Court  of  Criminal 
Appeals  on  a  petition  for  extraordinary 
relief.  See  Rules  18(a)(4),  27(b),  and  28. 


■Rule  19.  Time  Limits 

***** 

(d)  Petition  for  extraordinary  relief.  A 
petition  for  extraordinary  relief  under 
Rule  4(b)(1)  shall  be  filed,  with  a 
supporting  brief  and  any  available 
record,  as  soon  as  possible  but,  in  any 
event,  no  later  than  20  days  after  the 
petitioner  learns  of  the  action 
complained  of.  However,  a  petition  for 
writ  of  habeas  corpus  or  writ  of  error 
corani(:pobis  may  be  filed  at  any  time. 
See  Rules  27(a)  and  28. 
***** 

Rule  27.  Petition  for  Extraordinary 
Relief,  Writ  Appeal  Petition,  Answer, 
and  Reply 

(a)  Petition  for  extraordinary  relief.  (1) 
A  Petition  for  extraordinary  relief, 
together  with  any  available  record,  shall 
be  filed  within  the  time  prescribed  by 
Rule  19(d),  shall  be  accompanied  by 
proof  of  service  on  all  named 
respondents,  and  shall  contain: 
***** 

(E)  The  jurisdictional  basis  for  the 
relief  sought,  including  an  explanation 
of  how  the  writ  will  be  in  aid  of  the 
Court's  jurisdiction;  the  reasons  the 
relief  sought  cannot  be  obtained  during 
the  ordinary  course  of  trial  or  appellate 
review  or  through  administrative 
procedures;  and  the  reasons  relief  has 
not  been  sought  from  the  appropriate 
Court  of  Criminal  Appeals,  if  that  is  the 
case,  see  Rule  4(b)(l};  and 


Rule  30.  Motions 

***** 

(b)  An  answer  to  a  motion  moy  be 
filed  no  later  than  5  days  after  the  filing 
of  the  motion. 

(c)  [New]  A  reply  to  an  answer  to  a 
motion  may  be  filed  no  later  than  5  days 
after  the  filing  of  the  answer. 
***** 

(Subsections  (c)  through  (f)  to  be 
redesignated  as  subsections  (d)  through 
(g).  respectively.) 

(g)  |As  redesignated)  Notwithstanding 
any  other  provision  of  these  rules,  the 
Court  may  immediately  act  on  any 
motion  without  awaiting  an  answer  or  a 
reply,  if  it  appears  that  the  relief  sought 
ought  to  be  granted.  *   *   • 
***** 

Rule  31.  Petition  for  Reconsideration 


(c)  [New]  A  reply  to  an  answer  to  a 
petition  may  be  filed  no  later  than  5 
days  after  the  filing  of  the  answer. 

(Subsections  (c)  and  (d)  to  be 
redesignated  subsections  (d)  and  (e), 
respectively.) 

Proposed  Student  Practice  Rule 

a.  Appearance  by  Law  Student 

With  leave  of  this  Court,  an  eligible 
law  student  acting  under  a  supervising 
attorney  may  appear  in  a  particular  case, 
except  a  case  in  which  any  party  is 
under  or  is  potentially  subject  to  a 
sentence  of  death,  on  behalf  of  any 
party,  including  the  United  States, 
provided  that  the  student  and 
supervising  attorney  comply  with  the 
provisions  of  this  rule. 

b.  Eligibility  of  Student 

To  be  eligible  to  appear  and 
participate  in  any  case,  a  law  student 
must: 

(1)  Be  a  student  in  good  standing  in 

a  law  school  approved  by  the  American 
Bar  Association,  or  be  a  recent  graduate 
of  such  school  awaiting  the  result  of  a 
state  bar  examination; 

(2)  Have  completed  legal  studies 
amounting  to  at  least  four  semesters,  or 
the  equivalent  if  the  school  is  on  some 
basis  other  than  a  3  year.  6  semester 
basis; 

(3)  Have  completed  and  received  a 
passing  grade  in  courses  in  criminal 
procedure  and  criminal  law; 

(4)  Neither  ask  for  nor  receive  any 
compensation  or  remuneration  of  any 
kind  from  the  person  on  whose  behalf 
the  services  are  rendered;  and 

(5)  Be  familiar  with  the  Uniform  Code 
of  Military  Justice  and  the  rules  of  this 
Court. 

c.  Supervising  Attorney  Requirements 

A  supervising  attorney  must: 

(1)  Be  an  attorney  of  record  in  the 
case; 

(2)  Be  a  member  in  good  standing  of 
the  bar  of  this  Court; 

(3)  Have  been  admitted  to  practice  for 
a  minimum  of  two  years  and  have 
appeared  and  argued  in  at  least  one  case 
before  this  Court  or  appeared  and 
argued  in  at  least  three  cases  before  state 
orPederal  appellate  courts; 

(4)  Not  supervise  more  than  five  (5) 
students  at  any  one  time; 

(5)  Appear  with  the  student  in  any 
oral  presentations  before  this  Court; 

(6)  Read,  approve  and  sign  all 
documents  filed  with  this  Court; 

(7)  Assume  personal  professional 
responsibility  for  the  student's  work  in 
matters  before  this  Court; 

(8)  Be  responsible  to  supplement  the 
oral  or  written  work  of  the  student  as 


necessary  to  ensure  proper 
representation  of  the  client; 

(9)  Guide  and  assist  the  student  in 
preparation  to  the  extent  necessary  or 
appropriate  under  the  circumstances; 

(10)  Be  available  to  consult  with  the 
client;  and 

(11)  Neither  ask  for  nor  receive  any 
compensation  or  remuneration  of  any 
kind  from  the  person  on  whose  behalf     • 
the  services  are  rendered. 

d.  Authorization  and  Certification 

(1)  The  party  on  whose  behalf  the 
student  appears  must  consent  to  the 
representation  by  that  student  in 
writing. 

(2)  The  supervising  attorney  must 
indicate  in  writing  approval  of  the 
appearance  by  the  law  student  and 
consent  to  supervise  the  law  student. 

(3)  The  law  student  must  be  certified 
by  the  dean  of  the  student's  law  school 
as  being  of  good  character  and 
competent  legal  ability. 

(4)  Before  commencing  student 
representation  in  any  case  under  this 
rule,  the  supervising  attorney  shall  file 
a  motion  for  leave  to  allow  student 
representation  in  such  case.  The  motion 
should  put  forth  that  the  provisions  of 
this  rule  have  been  met  and  that  in 
counsel's  view  the  case  is  an 
appropriate  one  for  student 
representation.  The  written  consent, 
approval  and  certification  referred  to 
above  shall  be  attached  to  the  motion. 
A  copy  of  the  motion  shall  be  served  on 
opposing  counsel,  but  no  answer  will  be 
allowed  except  with  leave  of  the  Court. 
Once  these  documents  are  filed,  the 
Court  will  decide,  using  its  description 
on  a  case-by-case  basis,  whether  to 
allow  the  student  representation. 

e.  Activities 

Upon  fulfilling  the  requirements  of 
this  rule,  the  student  may  enter  an 
appearance  in  a  case  and: 

(1)  assist  in  the  preparation  of  briefs 
and  other  documents  to  be  filed  in  this 
Court,  but  such  briefs  or  documents 
must  also  be  signed  by  the  supervising 
attorney; 

(2)  participate  in  oral  argument,  but 
only  in  the  presence  of  the  supervising 
attorney;  and 

(3)  take  part  in  other  activities  in 
connection  with  the  case,  subject  to  the 
direction  of  the  supervising  attorney. 

f.  Termination 

The  dean's  certification  of  the 
student: 

(1)  shall  remain  in  effect,  unless 
sooner  withdrawn,  until  the  publication 
of  the  results  of  the  first  bar  examination 
taken  by  such  student  following  the 
student's  graduation.  For  any  student 


who  pas.ses  that  examination  the 
edification  shall  continue  in  effec:t 
ujntil  the  date  the  student  is  admitted  to 
the  bar; 

(2)  may  lie  withdrawn  by  the  Court  at 
any  time;  and 

(3)  may  be  witlidrawii  by  the  dean  at 
any  time. 

g.  Exceptions 

(1)  This  rule  does  not  apply  to  an 
appearance  or  an  oral  argument  by  a  law 
student  on  behalf  of  an  amicus  curiae. 

A  law  student  may  appear  on  behalf  of 
an  amicus  curiae  on  motion  and  in 
accordance  with  the  provisions  of  Rules 
2B  and  40(b3(2). 

(2)  Nothing  in  this  rule  shall  preclude 
the  Government  or  any  agency,  firm,  or 
organization  from  compensating  a  law 
s|udent  for  services  rendered  under 

sli(  h  rule. 

(3)  The  Court  retains  the  authority,  on 
good  cause  shown,  to  establish 
exceptions  to  these  procedures  in  any 
case.  See  Rule  33. 

DATES:  Conmients  on  the  proposed 
changes  and  addition  must  be  received 
by  February  24,  1995. 
ADDRESSES;  Forward  written  comments 
to  Thomas  F.  Granahan.  Clerk  of  the 
Court,  United  States  Court  of  Appeals 
for  the  Armed  Forces,  450  E  Street, 
Northwest,  Washington,  DC  20442- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Granahan,  Clerk  of  the  Court, 
telephone  (202)  272-1448  (x600). 
SUPPLEMENTARY  INFORMATION:  The  Rules 
Advisory  Committee  Report  on  the 
proposed  changes  to  Rule  4(b).  Rule 
19(d).  Rule  27(a)(1)(E).  Rule  30.  and 
Rule  31  and  the  Proposed  Student 
Practice  Rule  is  included  as  an 
attachment  to  this  notice. 

Committee  Report  on  Proposed  Rules 
4(b)  and  27(a)(1)(E) 

The  purpose  of  the  proposed  changes 
to  Rules  4(b)  and  27(a)(1)(E)  is  to  make 
clear  to  practitioners  that  a  petition  for 
extraordinary  relief  should  not  be  filed 
with  the  Court  unless  efforts  to  obtain 
the  requested  relief  from  the  appropriate 
Court  of  Criminal  Appeals  (formerly 
Court  of  Military  Review)  have  been 
unavailing.  See.  e.g..  United  States  v. 
Coffey,  38  MJ  290,  291  (CMA  1993)  (per 
curiam).  Since  those  courts  have  All 
Writs  Act  powers,  and  share  with  the 
Judge  Advocates  General  responsibility 
fqr  the  administration  of  military  justice 
ini  their  branch  of  the  ser\'ice,  it  is  only 
sensible  that  they  be  afforded  an 
opportunity  to  address  extraordinary 
writ  issues  before  they  reach  the  United 
States  Court  of  Appeals  for  the  Armed 
Forces  (formerly  Court  of  Military 
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Appeals).  This  will  give  those  closest  to 
the  issues  a  chance  to  bring  their 
experience  to  bear,  and  in  some  number 
of  cases  may  make  it  unnecessary  for  the 
Court  of  Appeals  for  the  Armed  Forces 
to  become  involved.  Even  if  relief  is 
denied  by  the  Court  of  Criminal 
Appeals,  their  consideration  may  help 
to  frame  the  issues  and  develop  a 
record.  Both  of  these  factors  will 
facilitate  efficient  and  intelligent  review 
by  the  Court  of  Appeals  for  the  Armed 
Forces.  It  is  presumed,  on  the  other 
hand,  that  extraordinary  writ  cases  will 
be  addressed  expeditiously  by  the 
Courts  of  Criminal  Appeals. 

In  keeping  with  the  policy  underlying 
Article  36(a).  that  military  practice 
should  conform  to  the  extent  practicable 
with  civilian  federal  practice,  these 
proposed  rule  changes  take  into  account 
the  practice  of  the  Supreme  Court  and 
the  Article  III  courts  of  appeals. 
Fed.R.App.P.  22(a)  requires  that  original 
habeas  corpus  petitions  be  filed  in  the 
district  court.  (The  part  of  Fed.R.App.P. 
22(a)  that  calls  for  resort  to  the  distrirt 
court  merely  made  former  practice 
explicit.  9  Moore's  Federal  Practice  ^ 
222.01(21.  at  22-3  (James  Wm.  Moore. 
Bernard  J.  Ward  &  Jo  Desha  Lucas  2d  ed. 
1993)  (Advisorv'  Committee  Note).) 

The  Supreme  Court  discourages  the 
filing  of  original  extraordinary  writ 
petitions  with  it.  S.Ct.R.  20.1,  20.3,  20.4; 
Robert  L.  Stem,  Eugene  Gressman, 
Stephen  M.  Shapiro  &  Kenneth  S. 
Geller,  Supreme  Court  Practice  §  11.3,  at 
501-03  (7th  ed.  1993)  (last  time  Court 
granted  original  habeas  petition  was  in 
1925);  see  also  28  USC  2242  (1988) 
(habeas  application  directed  to  a  Justice 
"shall  state  the  reasons  for  not  making 
application  to  the  district  court  of  the 
district  in  which  the  applicant  is  held"). 

Because  courts-martial  are  not 
standing  bodies,  requiring  resort  to  the 
trial  court  is  not  feasible  in  the  military 
context.  Requiring  resort  to  the 
intermediate  courts  ser\'es  similar 
purposes. 

These  proposed  rule  changes  permit  a 
petitioner  to  petition  the  Court  of 
Appeals  for  the  Armed  Forces  without 
having  first  sought  relief  from  the  Court 
of  Criminal  Appeals  only  if  there  is 
good  cause  to  do  so.  This  exception  has 
been  included  only  because  it  is 
impossible  to  anticipate  all 
eventualities.  It  is  intended  that  a 
stringent  standard  would  be  applied  in 
this  connection.  The  Committee 
believes  that  what  constitutes  good 
cause  for  this  purpose  will  be  spelled 
out  by  the  Court  in  its  opinions.  While 
we  have  used  the  term  already  used  by 
the  Court  for  requests  to  suspend  the 
Rules,  see  Rule  33,  and  by  Congress  in 
Article  fi7(a)(3)  with  respect  to  petitions 


for  grant  of  review,  we  do  not.  by  so 
doing,  mean  to  imply  that  the  standards 
would  be  comparable.  Extraordinary 
writs  are  and  should  remain 
extraordinary,  and  bypassing  the  Courts 
of  Criminal  Appeals  should  be 
permitted  sparingly  and  only  for 
compelling  reasons. 

The  Committee  considered  inserting 
in  Rule  27(a)(1)(E)  a  clause  requiring 
counsel  to  state  the  exceptional 
circumstances  that  are  believed  to 
warrant  an  exercise  of  the  Court's 
discretionary  powers.  This  proposal  was 
not  adopted  because  the  Committee 
believes  that  such  a  requirement  is 
already  implicit  in  Rule  27(a)(1)(F), 
which  requires  counsel  to  state  the 
"jrleasons  for  granting  the  writ." 
Subdivision  (E)  speaks  to  jurisdiction, 
rather  than  the  divers  prudential  factors 
that  bear  on  whether  the  Court's  All 
Writs  Act  authority  should  be  exercised. 

These  proposed  nile  changes 
originated  with  a  version  proposed  bv 
Judge  Richard  M.  MoUison  of  the  United 
States  Navy-Marine  Corps  Court  of 
Criminal  Appeals. 

Committee  Report  on  Proposed  Rule 
19(d) 

The  Court's  Rules  Advisory 
Committee,  with  one  member 
dissenting,  recommends  that  Rule  19(d) 
be  changed  to  eliminate  the  apparent 
20-day  time  limit  for  petitioning  the 
Court  for  a  writ  of  error  coram  nobis. 

Noting  that  only  petitions  for  writ  of 
habeas  corpus  are  expressly  exempted 
from  the  20-day  time  limit  established 
by  Rule  19(d).  the  Committee  suggests 
the  failure  also  to  exempt  petitions  for 
writ  of  error  coram  nobis  may  be  due  to 
an  oversight  by  the  drafters  of  Rule  19. 

The  All  Writs  Act,  28  USC  1651(a), 
which  is  the  basis  for  the  Court's 
extraordinary  relief  jurisdiction, 
establishes  no  fixed  time  limit  lur 
applications  for  writs  of  error  coram 
nobis.  See  United  States  v.  Morgan,  34R 
U.S.  502  (1954)  (writ  available  after 
sentence  already  served  when  the 
conviction  was  sought  to  be  used  to 
enhance  sentence  on  a  later  conviction). 

When  Rule  19  was  drafted,  the  Court 
of  App>eals  for  the  Armed  Forces  had 
not  previously  suggested  any  time  limit 
for  the  filing  of  a  petition  for  v.t\X  of 
error  coram  nobis.  See  Del  Prado  v. 
United  States.  23  USCMA  132,  48  CMR 
748.  749  (1974)  (citing  United  States  v. 
Morgan,  supra).  Nor  has  the  Court 
strictly  enforced  its  present  rule.  Cf 
Garrett  v.  Lowe.  39  MJ  293.  295  and  n.2 
(CMA  1994).  Coincidentally.  the  joint 
Courts  of  Criminal  Appeals  (formerly 
Courts  of  Military  Review)  Rules  do  not 
impose  a  time  limit  on  any  petitions  for 
extraordinan.'  relief,  including  tho.se  for 
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writs  of  error  coram  nobis.  Joint  Ct. 
Crim.  App.  R.  20.  22  MJ  at  cxxxv  (1985); 
see  Tillman  v.  United  States,  32  MJ  962 
(ACMR  1991):  but  see  AFCMR  R.  5-2b 
(1992)  (time  limits  same  as  Ct.  Crim. 
App.  r.  19(d)).  Accordingly,  the  Rules 
Advisory  Committee  recommends  that 
the  last  sentence  of  Rule  19(d)  be 
amended  to  read  as  follows:  "However, 
a  petition  for  writ  of  habeas  corpus  or 
writ  of  error  coram  nobis  may  be  filed 
at  any  time." 

Committee  Report  on  Proposed  Rules  30 
and  31 

The  purpose  of  these  proposed  rule 
changes  is  to  eliminate  the  need  for 
counsel  to  seek  leave  of  court  when 
filing  replies  to  answers  to  motions 
generally  and  petitions  for 
reconsideration.  E.g.,  D.C.  Cir.  R.  27(d); 
4th  Cir.  lOP  27.3;  D.D.C.R.  108(d):  Fed. 
Cl.  R.  83.2;  see  Robert  L.  Stem.  Eugene 
Gressman,  Stephen  M.  Shapiro  & 
Kenneth  S.  Geller,  Supreme  Court 
Practice  §  16.6,  at  642  n.6  (7th  ed.  1P93). 
The  changes  will  bring  motion  and 
reconsideration  practice  into  line  with 
the  Court's  normal  practice  of 
permitting  replies.  See  C.A.A.F.R. 
19(a)(5)(A)-(B),  19(a)(7)(B),  19(b).  19(c). 
19(e).  19(f),  21(t)(l)-(2).  22(b).  23(b). 
27(b).  28(c),  29(c). 

Committee  Report  on  Proposed  Student 
Practice  Rule 

The  Court  Rules  Advisory  Committee, 
with  one  member  dissenting, 
recommends  adoption  of  a  Student 
Practice  Rule.  The  proposed  rule  allows 
for  the  entry  of  appearance  on  behalf  of 
a  party  by  a  third-year  law  student 
under  the  guidance  of  a  supervising 
attorney  who  must  also  be  the  counsel 
of  record.  This  rule  is  a  natural 
extension  of  the  Court's  current  policy 
allowing  law  students  to  argue  on  behalf 
oiamid  curiae.  It  facilitates  the  interest 
of  the  Court  and  the  Armed  Forces  in 
training  future  judge  advocates.  The  rule 
is  similar  to  student  practice  rules  in 
force  in  over  half  of  the  other  Federal 
courts  of  appeals. 

The  rule  provides  a  structure  that  will 
assure  that  parties  receive  appropriate 
representation.  It  permits  third-year  law 
students  who  have  been  certified  by  the 
dean  of  their  law  school  as  being  in. 
good  standing  to  enter  an  appearance  on 
behalf  of  a  party  in  any  case  except  a 
capital  case,  under  the  guidance  of  the 
supervising  attorney.  In  order  to 
supervise  participating  law  students,  the 
supervising  attorney  must  be  an 
attorney  of  record  for  the  case,  must 
have  been  admitted  to  practice  for  at 
least  two  years,  must  be  a  member  of  the 
bar  of  this  Court,  and  must  have 
appeared  and  argued  in  at  least  one  r^se 


before  this  Court  or  appeared  and 
argued  in  at  least  three  cases  before  state 
or  Federal  appellate  courts. 

The  rule  is  not  self-executing. 
Permission  of  the  Court  to  allow  the 
student  to  participate  in  a  case  is  always 
required.  This  discretion  should  allow 
the  Court  to  monitor  the  progress  of 
student  practice  under  the  rule  as  well 
as  to  adapt  to  unforeseen  circumstances 
as  they  arise. 

Dated:  January  20, 1995. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc.  95-1879  Filed  1-24-95;  8:45  ami 

BILLING  CODE  S000-04-M 


Department  of  the  Air  force 

Acceptance  of  Group  Application 
Under  PL  95-202  and  DODD  1000.20 
"U.S.  Civilian  Flight  Crew  and  Aviation 
Ground  Support  Employees  of  Braniff 
Airways,  Who  Served  Overseas  as  a 
Result  of  a  Contract  With  the  Air 
Transport  Command  During  the  Period 
February  26, 1942  through  August  14, 
1945' 

Under  the  provisions  of  Section  401. 
Public^  Law  95-202  and  DOD  Directive 
1000.20.  the  Department  of  Defense 
Civilian/Military  Service  Review  Board 
has  accepted  an  application  on  behalf  of 
the  group  known  as:  "U.S.  Civilian 
Flight  Crew  and  Aviation  Ground 
Support  Employees  of  Braniff  Ainvays, 
Who  Served  Overseas  as  a  Result  of  a 
Contract  With  the  Air  Transport 
Command  During  the  Period  February 
26.  1942  through  August  14,  1945." 
Persons  with  information  or 
documentation  pertinent  to  the 
determination  of  whether  the  service  of 
this  group  should  be  considered  active 
military  service  to  the  Armed  Forces  of 
the  United  States  are  encouraged  to 
submit  such  information  or 
documentation  within  60  days  to  the 
DOD  Civilian/Military  Service  Review 
Board,  Secretary  of  the  Air  Force, 
Washington,  D.C.  20330-1000.  Copies  of 
documents  or  other  materials  submitted 
cannot  be  returned.  For  further 
information,  contact  Lt  Col  Orban,  (301) 
981-3304. 
Patsy ).  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer. 
PR  Doc.  95-1787  Filed  1-24-95;  8:45  am| 

BILLING  CODE  391I>-01-M 


Office  of  the  Secretary  of  the  Army 

Finding  of  No  Significant  Impact  (FNSI) 
and  Environmental  Assessment  for 
Disposal  and  Reuse  of  Nike  Battery 
Kansas  City  30,  Pleasant  Hill,  Missouri 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Finding  of  no  significant 
impact. 

SUMMARY:  The  proposed  action  analyzed 
by  this  document  is  the  disposal  and 
reuse  of  the  Nike  Battery  Kansas  City  30 
(Nike  KC-30)  as  required  by  the  Defense 
Authorization  Amendments  and  the 
Base  Closure  and  Realignment  Act 
(Public  Law  100-526).  The  purpose  of 
the  Environmental  Assessment  (EA)  is 
to  identify  and  evaluate  the  anticipated 
effects  of  disposal  by  the  Army  and 
reuse  of  Nike  KC-36  by  non-Army 
entities. 

The  EA  studied  in  detail  three 
possible  alternatives  for  complying  with 
the  recommendation  made  by  the 
Defense  Secretary's  Commission  on 
Base  Realignment  and  Closure  to 
dispo.se  of  Nike  KC-30.  These 
alternatives  included:  no  action: 
encumbered  disposal  in  which  the 
Army  would  identify  and  impose  reuse 
constraints  on  future  owners;  and 
unencumbered  disposal  where  potential 
encumbrances  would  be  identified  and 
removed  by  the  Army  prior  to  disposal 
of  the  property.  The  EA  found  that 
encumbered  disposal  of  Nike  KC-30  is 
the  most  desirable  course  of  action  to 
comply  with  the  Commission's 
recommendation.  Encumbered  dispo.sal 
of  the  facility  would  result  in  positive 
environmental  effects.  Prior  to  disposal 
of  the  property,  the  Army  would 
identify  all  areas  of  environmental 
contamination  and  conduct  remedial 
actions  to  return  the  site  to  a  level 
consistent  with  future  use  without 
presenting  unacceptable  risks  to 
occupants  or  workers.  Encumbered 
disposal  of  the  site  would  also  allow  the 
Army  to  return  surplus  capacity  to 
public  or  private  use. 

However,  encumbered  disposal  of  the 
Nike  KC-30  site  would  result  in  an 
Army  impo.sed  reuse  constraint  on 
future  owners.  This  constraint  would 
require  the  future  owner  to  remove 
sections  of  the  existing  buried,  non- 
friable  asbestos-containing  water 
distribution  and  sewage  lines  if  the 
future  owner  disturbs  these 
underground  lines  during  development. 
Removal  and  disposal  of  the  disturbed 
sections  would  be  required  to  be 
conducted  in  accordance  with  federal 
and  state  regulations  governing  asbestos 
containing  material.  Additional 
constraints  may  be  identified  during 
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future  investigations  of  the  property. 
These  constraints  would  be  identified 
and  imposed  by  the  Army  at  the  time  of 
deed  transfer.  Currently,  the  facility  is 
in  compliance  with  all  applicable 
federal  environmental  statutes  and 
executive  orders. 

Ilmplementation  of  the  unencumbered 
aUemative  would  have  similar 
environmental  effects  as  the 
encumbered  disposal  alternative. 
However,  unencumbered  disposal 
would  require  the  Army  to  remediate  for 
all  site  contamination,  including  the 
buried,  non-friable  asbestos-containing 
water  distribution  and  sewage  lines. 
These  lines  are  not  a  hazard  to  human 
health  or  the  environment,  unless 
dilsturbed. 

Implementation  of  the  no-action 
alternative  would  perpetuate 
maintenance  costs  incurred  by  the 
Army.  Additionally,  no  remedial  actions 
would  be  taken  for  knovm  contaminants 
on  the  site. 

^he  EA  results  in  a  Finding  of  No 
Significant  Impact  (FNSI).  therefore  an 
Environmental  Impact  Statement  (EIS) 
is  not  required  for  encumbered  disposal 
of  Nike  KC-30. 

DATES:  Coments  must  be  received  on  or 
before  February  24,  1995. 
ADDRESSEE:  Persons  wishing  to 
comment  may  obtain  a  copy  of  the  EA 
or  inquire  regarding  the  FNSI  by  writing 
tolMr.  Alan  Gehrt.  Environmental 
Resources  Branch,  Planning  Division, 
U.S.  Army  Corps  of  Engineers,  Kansas 
City,  601  East  12th  Street.  Kansas  City. 
Missouri  64106-2896. 
FOR  FURTHER  INFORMATION:  Questions 
regarding  this  FNSI  may  be  directed  to 
the  U.S.  Army  Corps  of  Engineers. 
ATTN:  Mr.  Alan  Gehrt,  at  (816)  42&- 
3358. 

tteted:  )anuary  19. 1995. 
Lewis  D.  Walker. 

Deputy  Assistant  Secretary  of  the  Army. 
(Environment.  Safety  and  Occupational 
Health)  OASA  (ILfrE). 

IFR  Doc.  95-1869  Filed  1-24-95;  8:45  am) 
BILLMG  CODE  3710-Oe-M 


Department  of  the  Navy 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
Disposal  and  Reuse  of  Naval  Air 
Station  Cecil  Field,  Florida 

Pursuant  to  the  National 
Environmental  Policy  Act  as 
implemented  by  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508).  the  Department 
of  the  Navy  announces  its  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  evaluate  the  potential 


JMI 


environmental  effects  of  disposal  and 
reuse  of  Naval  Air  Station  (NAS)  Cecil 
Field,  located  in  Duval  and  Clay 
Counties  near  Jacksonville,  Florida. 

In  accordance  with  the  Defense  Base 
Closure  and  Realignment  Act  (DBCRA) 
(PL  101-510),  as  implemented  by  the 
1993  Base  Realignment  And  Closure 
process,  the  Navy  has  been  directed  to 
close  and  dispose  of  NAS  Cecil  Field 
and  its  associated  Outlying  Landing 
Field  (OLF)  at  Whitehouse. 

The  proposed  action  to  be  evaluated 
in  the  EIS  involves  the  disposal  of  land, 
buildings,  and  inft-astructure  at  NAS 
Cecil  Field,  including  OLF  Whitehouse 
which  is  located  approximately  seven 
miles  to  the  north.  The  Navy  intends  to 
analyze  the  environmental  effects  of 
disposal  of  NAS  Cecil  Field  based  upon 
reasonable  reuse  scenarios  for  the 
property.  The  community  established  a 
local  redevelopment  authority, 
identified  as  the  Cecil  Field 
Development  Commission  (CFDC).  that 
is  charged  with  planning  appropriate 
new  uses  for  the  properties.  The  EIS 
will  evaluate  these  ahemative  reuse 
scenarios,  including  the  "no  action" 
alternative  (retention  of  the  property  in 
caretaker  status).  However,  because  of 
the  process  mandated  by  DBCRA, 
selection  of  the  "no  action"  alternative 
would  be  considered  impracticable  for 
the  Navy  to  implement. 

The  EIS  will  evaluate  the  impacts  of 
disposal  and  reuse  of  NAS  Cecil  Field 
properties  on  the  natural  environment, 
including  but  not  limited  to.  plant  and 
wildlife  habitats,  water  resources  such 
as  streams  and  wetlands,  and  air 
quality.  It  will  also  evaluate  effects  on 
the  socioeconomic  environment. 
including  potential  impacts  to  the 
regional  economy,  the  local  tax  base, 
and  land  uses.  In  addition,  as  required 
by  Section  106  of  the  National  Historic 
Preservation  Act,  the  Navy  will  be 
preparing  a  cultural  resources  survey  to 
determine  if  any  sensitive 
archaeological  resources  or  historic 
buildings  or  structures  will  be  affected 
by  the  proposed  reuse. 

The  Navy  is  initiating  a  scoping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  significant  issues  related 
to  proposed  reuse.  The  Navy  will  hold 
a  public  scoping  meeting  on  February  9. 
1995.  beginning  at  7:00  p.m.  in  the  Main 
Drill  Hall  at  the  Post  of  Snyder.  Florida 
Army  National  Guard  Center,  9900 
Normandy  Boulevard.  Jacksonville. 
Florida.  The  location  of  this  meeting 
will  also  be  advertised  in  local  and 
regional  newspapers. 

A  brief  presentation  will  precede  a 
request  for  public  comment  and  will 
include  a  presentation  on  proposed  uses 


that  have  been  identified  for  the 
properties.  Navy  representatives  will  be 
available  at  this  meeting  to  receive 
comments  regarding  issues  of  concern  to 
the  public  It  is  important  that  federal, 
state,  and  local  agencies  and  interested 
individuals  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  during  the 
preparation  of  the  EIS.  Further,  because 
it  is  anticipated  that  the  CFDC  reuse- 
plan  will  not  be  completed  until  July. 
1995,  the  scoping  process  offers  an 
opportunity  to  incorporate  public 
environmental  concerns  into  the  CFDC 
planning  process. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
wTitten  comment  in  addition  to.  or  in 
lieu  of.  oral  comments  at  the  scoping 
meeting.  To  be  most  helpful,  scoping 
comments  should  clearly  describe  the 
specific  issues  or  topics  the  commenter 
believes  the  EIS  should  address.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  oral  comments  to 
five  minutes.  Written  statements  and/or 
questions  regarding  the  scoping  process 
should  be  mailed  no  later  than  March 
11.  1995,  to:  Commanding  Officer, 
Southern  Division,  Naval  Facifities 
Engineering  Command.  P.O.  Box 
190010.  North  Charieston.  SC  29419- 
9010,  (Attn:  Mr.  Robert  Teague.  Code 
203RT)  telephone  (803)  743-0785. 

Dated:  January  20. 1995. 
L.  R.  NcNees. 

LCDB.  lAGC.  US.W  Federal  Register  Uaison 
Officer. 

IFR  Doc.  95-1889  Filed  1-24-95;  8:45  am] 

BILLMG  CODE  MIO-FF-P 


Government-owned  Inventions; 
Availability  for  Licensing 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  bv  the 
Secretary  of  the  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Copies  of  patents  cited  are  available 
from  the  Commissioner  of  Patents  and 
Trademarks.  Washington.  DC.  20231, 
for  $3.00  each.  Requests  for  copies  of 
patents  must  include  the  patent  numbei. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service  (NTIS).  Springfield, 
Virginia  22161  for  $6.95  each  ($10.95 
outside  North  American  Continent). 
Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
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deleted  from  the  copies  of  patent 

applications  sold  to  avoid  premature 

disclosure. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.J.  Erickson,  Staff  Patent  Attorney, 

Office  of  Naval  Research  (Code  OOCC). 

Arlington.  Virginia  22217-5660, 

telephone  (703)  696-4001. 

Patent  5,272,932:  TORSIONAL  DEVICE 
FOR  REMOTE  CONTROL  STEERING 
SYSTEM;  filed  28  May  1992;  patented 
28  December  1993. 

Patent  5.315.988:  REAQTIVE,  CLOSED- 
CIRCUIT  UNDERWATER 
BREATHING  APPARATUS;  filed  29 
September  1992;  patented  31  May 
1994. 

Patent  5.325,098:  INTERACTING 
MULTIPLE  BIAS  MODEL  FILTER 
SYSTEM  FOR  TRACKING 
MANEUVERING  TARGETS;  filed  1 
June  1993;  patented  28  June  1994. 

Patent  5,325,701:  IMPACT 
DYNAMOMETER;  filed  11  August 
1992;  patented  5  July  1994. 

Patent  5.325.722:  SPLIT  PIPE  TESTING 
DEVICE  FOR  THE  MEASUREMENT 
OF  BOND  OF  REINFORCEMENT 
UNDER  CONTROLLED 
CONFINEMENT;  filed  14  August 
1992;  patented  5  July  1994. 

Patent  5.325,913:  MODULE  COOLING 
SYSTEM;  filed  25  June  1993;  patented 
5  July  1994. 

Patent  '5.326.291:  ACTUATOR 
MECHANISM  FOR  OPERATING  A 
TORPEDO  TUBE  SHUTTER  DOOR; 
filed  13  October  1992;  patented  5  July 
1994. 

Patent  5.326,474:  LOW  FLOW  FLUID 
SEPARATOR;  filed  13  November 
1992;  patented  5  July  1994. 

Patent  5.327,316:  POVVER  TERMINAL 
PROTECTION  DEVICE;  filed  9 
October  1990;  patented  5  July  1994. 

Patent  5,327.745:  MALONE  BRAYTON 
CYCLE  ENGINE/HEAT  PUMP;  filed 
28  September  1993;  patented  12  July 
1994. 

Patent  5.327,810:  UNIVERSAL 
RECEIVER  HAVING  PNEUMATIC 
SAFE/ARM/FIRING  MECHANISM; 
filed  3  December  1993:  patented  12 
July  1004. 

Patent  5,327,941:  CASCADE  ORIFICIAL 
RESISTIVE  DEVICE;  filed  16  June 
1992;  patented  12  July  1994. 

Patent  5.328,129:  GUIDANCE  METHOD 
FOR  UNTHROTTLED.  SOLID-FUEL 
DIVERT  MOTORS;  filed  17  June  1993; 
patented  12  July  1994. 

Patent  5,328.141:  SAG  COMPENSATED 
VIBRATION  ISOLATION  MOUNT; 
filed  2  August  1993;  patented  12  July 
1994. 

Patent  5.328,261:  METHOD  AND 
APPARATUS  FOR  DISSOLVING 
POWER  IN  A  LIQUID;  filed  4  October 
1993;  patented  12  July  1994. 


Patent  5.328.633:  EXTENDED-RELEASE 
PLAQUE  PREVENTING  AND 
DISSOLVING  COMPOSITIONS;  filed 
4  May  1990;  patented  12  July  1994. 

Patent  5,328,853:  METHOD  OF 
MAKING  A  PHOTODETECTOR 
ARRAY  HAVING  HIGH  PIXEL 
DENSITY;  filed  18  June  1993; 
patented  12  July  1994. 

Patent  5.328.957:"POLYURETHANE- 
ACRYLIC  INTERPENETRATING 
POLYMER  NETWORK  ACOUSTIC 
DAMPING  MATERIAL;  filed  26 
August  1991;  patented  12  July  1994. 

Patent  5.329.110:  METHOD  OF 
FABRICATING  A 
MICROELECTRONIC 
PHOTOMULTIPLIER  DEVICE  WITH 
INTEGRATED  CIRCUITRY;  filed  22 
November  1993;  patented  12  July 
1994. 

Patent  5.329.245:  HYBRID  HIGH 
POWER  AMPLIFIER;  filed  28  June 
1993;  patented  12  July  1994. 

Patent  5.329.280:  ADJACENT  CODE 
SYSTEM;  filed  29  June  1992;  patented 
12  July  1994. 

Patent  5,329.442:  OPTIMAL 
DISTRIBUTED  CONTROL  SYSTEM 
FOR  A  LINEAR  DISTRIBUTED 
PARAMETER  SYSTEM;  filed  29 
August  1991;  patented  12  July  1994. 

Patent  5.329,495:  PASSIVE 
BEAMFORMER  WITH  LOW  SIDE 
LOBES;  filed  30  June  1993;  patented 
12  July  1994. 

Patent  5.329.540:  SILICATE  GEL 
LASER;  filed  31  March  1993;  patented 
12  July  1994. 

Patent  5.329.607:  PURE-SILICA  CORE 
DUAL-MODE  OPTICAL  FIBER;  filed 
28  February  1992;  patented  12  July 
1994. 

Patent  5.329.758:  STEAM  AUGMENTED 
GAS  TURBINE;  filed  21  May  1993; 
patented  19  July  1994. 

Patent  5,330,918:  METHOD  OF 
FORMING  A  HIGH  VOLTAGE 
SILICON-ON-SAPPHIRE 
PHOTOCELL  ARRAY;  filed  31  August 
1992;  patented  19  July  1994. 

Patent  5,331,062:  POLYURETHANE- 
EPOXY  INTERPENETRA  TING 
POLYMER  NETWORK  ACOUSTIC 
DAMPING  MATERIAL;  filed  28 
August  1991;  patented  19  July  1994. 

Patent  5.331.236:  MICRODYNAMIC 
DEVICES  FABRICATED  ON  SILICON- 
ON-SAPPHIRE  SUBSTRATES;  filed 
19  August  1992;  patented  19  July 
1994. 

Patent  5,331,273:  THERMAL  FIXTURE 
FOR  TESTING  AN  INTEGRATED 
CIRCUIT:  filed  10  April  1992; 
patented  19  July  1994. 

Patent  5,331,328:  METHOD  OF 
PHASED  MAGNITUDE 
CORRELATION  USING  BINARY 


SEQUENCES;  filed  15  November 
1993;  patented  19  July  1994. 

Patent  5.331.404:  LOW  NOISE  FIBER 
GYROSCOPE  SYSTEM  WHICH 
INCLUDES  EXCESS  NOISE 
SUBTRACTION;  filed  30  November 
1992;  patented  19  July  1994. 

Patent  5.331,603:  MAGNETIC  HEADING 
SENSOR  ALIGNMENT  AND  ROLL 
REDUCING  DEVICE;  filed  18  March 
1993:  patented  19  July  1994. 

Patent  5.331,605:  REINFORCED  FOAM 
CORE  ACOUSTIC  BAFFLE;  filed  14 
September  1993;  patented  19  July 
1994. 

Patent  5.331.897:  SHIP  DECOY;  filed  7 
October  1977;  patented  26  July  1994. 

Patent  5.332.659:  LIGHT  EMISSION-OR 
ABSORBANCE-BASED  BINDING 
ASSAYS  FOR  POLYNUCLEIC  ACIDS; 
filed  15  January  1993;  patented  26 
July  1994. 

Patent  5.332,681:  METHOD  OF 
MAKING  A  SEMICONDUCTOR 
DEVICE  BY  FORMING  A 
NANOCHANNEL  MASK;  filed  12 
June  1992;  patented  26  July  1994. 

Patent  5,332.723:  SUPERCONDUCTING 
THIN  FILM  WITH  FULLERENES 
AND  METHOD  OF  MAKING;  filed  28 
July  1993;  patented  26  July  1994. 

Patent  5.333.142:  TECHNIQUE  FOR 
INTRACAVITY  SUM  FREQUENCY 
GENERATION;  filed  12  August  1993: 
patented  26  July  1994. 

Patent  5,333.444:"SUPERCONDUCTING 
ELECTROMAGNETIC  THRUSTER; 
filed  11  February  1993;  patented  2 
August  1994. 

Patent  5,333.570:  DAMPED  LINKAGE 
FOR  TORPEDO  STEERING 
ACTUATOR;  filed  18  May  1992; 
patented  2  August  1994. 

Patent  5.333,667:  SUPERSTRENGTH 
METAL  COMPOSITE  MATERIAL 
AND  PROCESS  FOR  MAKING  THE 
SAME;  filed  31  January  1992; 
patented  2  August  1994. 

Patent  5.334,629:  CONTROL  OF 
CONTINUOUS  PHASE  PH  USING 
VISIBLE  LIGHT  TO  ACTIVATE  PH- 
DEPENDENT  FIBERS  AND  GELS  IN 
A  CONTROLLED  AND  REVERSIBLE 
MANNER;  filed  27  August  1992; 
patented  2  August  1994. 

Patent  5.334.853:  SEMICONDUCTOR 
COLD  ELECTRON  EMISSION 
DEVICE;  filed  29  September  1993; 
patented  2  August  1994. 

Patent  5.334,881:  HIGH  ISOLATION 
ELECTRONIC  SWITCH ;  fi  led  1 9 
March  1992;  patented  2  August  1994. 

Patent  5.334.903:  COMPOSITE 
PIEZOELECTRICS  UTILIZING  A 
NEGATIVE  POISSON  RATIO 
POLYMER;  filed  4  December  1992; 
patented  2  August  1994. 

Patent  5,335.259:  SUBMICROSECOND. 
SYNCHRONIZABLE  X-RAY  SOURCE: 


IMI 
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filed  31  March  1993;  patented  2 

August  1994. 
Patent  5,335.297:  TARGET  DETECTION 

FOR  VISION  SYSTEMS;  filed  3  May 
'     1993;  patented  2  Augu.st  1994. 
;Patent  5.335,620:  PROTECTIVE 

FAIRING  FOR  UNDERWATER 
j    SENSOR  LINE  ARRAY;  filed  31 
I    March  1993;  patented  9  August  19.94. 
iPatent  5,335.886:  LIFT  ENHANCEMENT 

DEVICE;  filed  26  May  1993;  patented 

9  August  1994. 
Patent  5.336.892:  METHOD  AND 

SYSTEM  FOR  ELECTRON  BEAM 

LITHOGRAPHY;  filed  13  May  1992; 

patented  9  August  1994. 
Patent  5.337.053:  METHOD  AND 

APPARATUS  FOR  CLASSIFYING 

TARGETS;  filed  22  October  1993; 

patented  9  August  1994. 
Patent  5,337.288:  ACOUSTIC  AND 

VIBRATION  ATTENUATION 

COMPOSITE  MATERIAL;  filed  30 

September  1992;  patented  9  August 
,     1994. 

[Patent  5,337.673:  CONTROLLED 
'    FRAGMENTATION  WARHEAD 

CASE;  filed  17  December  1993; 
'    patented  16  August  1994. 
Patent  5.337.803:  METHOD  OF 
'    CENTRIFUGALLY  CASTING 
j    REINFORCEQ  COMPOSITE 

ARTICLES;  filed  25  May  1993; 

patented  16  August  1994. 
Patent  5.338.374:  METHODOF 
\    MAKING  COPPER-TITANIUM 

NITRIDE  ALLOY;  filed  26  July  1993; 

patented  16  August  1994. 
I'atent  5,338.432:  CORROSIVITY 
j    SENSOR;  filed  30  June  1993;  patented 
I    16  August  1994. 
Patent  5.338.599:  VIBRATION- 
!    DAMPING  STRUCTURAL 
1    COMPONENT;  filed  26  November 
i    1991;  patented  16  August  1994. 
^atent  5.339.024:  NONDESTRUCTIVE 

TESTING  APPARATUS  FOR 

DETERMINING  THE  ORIENTATION 

OF  REINFORCING  BARS  WITHIN  A 

CONCRETE  STRUCTURE;  filed  17 

December  1992;  patented  16  August 

1994. 
'atent  5.339.025:  METHOD  FOR 

DETERMINING  THE  GRANULAR 

NATUPvE  OF  SUPERCONDUCTORS 

USING  PULSED  CURRENT;  filed  28 

January  1993;  patented  16  August 

1994.  ' 
Patent  5.339.057:  LIMITED 

BANDWIDTH  MICROWAVE  FILTER; 

filed  26  February  1993;  patented  16 

August  1994. 
fJatent  5.339,189:  NONLINEAR 
I   FREQUENCY  CONVERSION 
I   OPTICAL  I'lLTER;  filed  20  September 
'    1993;  patented  16  August  1994. 
f'atent  5.339.285:  MONOLITHIC  LOW 

NOISE  PREAMPLIFIER  FOR 
;   PIEZOELECTRIC  SENSORS;  filed  12 

April  1993;  patented  16  Augu.st  1994. 


Patent  5.339.291:  FLEXIBLE 
COMPONENT  SHEET  EMBEDDING 
OPERATIONAL  COMPONENTS;  filed 
7  May  1969;  patented  16  August  1994. 

Patent  .5.339.378:  TORQUE-BALANCED 
EXTENDABLE  FIBER  OPTIC  CABLE; 
filed  6  October  1993;  patented  IG 
August  1994. 

Patent  5,339,691:  ULTRASONIC  TEST 
SYSTEM;  filed  13  October  1993; 
patented  23  August  1994. 

Patent  5,339,762:  UNDERSEA 
LAUNCHER  FOR  A  TETHERED 
DEVICE;  filed  21  June  1993;  patented 
23  August  1994. 

Patent  5,340,054:  SUPPRESSOR  OF 
OSCILLATIONS  IN  AIRFR/\ME 
CAVITIES;  filed  11  February  1992; 
patented  23  August  1994. 

Patent  5,341.056: 
MAGNETOSTRICTIVE  MOTOR 
SYSTEM:  filed  18  January  1991; 
patented  23  August  1994. 

Patent  5.341.205:  METHOD  FOR 
CHARACTERIZATION  OF  OPTICAL 
WAVEGUIDE  DEVICES  USING 
PARTIAL  COHERENCE 
INTERFEROMETRY;  filed  15  January 
1991;  patented  23  August  1994. 

Patent  5.341.463:  SELECTIVE 
POLYGON  M\P  DISPLAY  METHOD; 
filed  31  January  1990;  patented  23 
August  1994. 

Patent  5.341.718:  LAUNCHED 
TORPEDO  DECOY;  filed  19  August 
1903;  patented  30  August  1994. 

Patent  5.343.794:  II>JFRARED  DECOY 
METHOD  USING 

POLYDIMETHYLSILOXANE  FUEL: 
filed  7  October  1981;  patented  6 
September  1994. 

Patent  5,345.093:  GRADED  BANDGAP 
SE.MICONDUCTOR  DEVICE  FOR 
REAL-TIME  IMAGING;  filed  15  April 
•  1991:  patented  6  September  1994. 

Patent  5,345.825:  MATERIAL 
CHARACTERIZING  SYSTEM;  filed  8 
February  1991:  patented  13 
September  1994. 

Patent  5.34r),745:  ELASTIC  MICRO- 
FABRICATED  SURFACE  LAYER  FOR 
REDUCING  TURBULENCE  AND 
DRAG  ON  .^N  OBJECT  WHILE  IT 
MOVES  THROUGH  A  FLUID 
MEDIUM;  filed  1  June  1993;  patented 
13  September  1994. 

Patent  5.346.852:  LOW  TEMPERATURE 
PROCESS  FOR  PRODUCING 
INDIUM-CONTAINING 
SEMICONDUCTOR  MATERIALS; 
filed  25  February  1993:  patented  13 
September  1994. 
Patent  5.347.281:  FREQUENCY- CODED 
MONOPULSE  MTI;  filed  23  July  1976; 
patented  13  September  1994. 
Patent  5.347,496:  METHOD  AND 
S"i'STEM  OF  MAPPING  ACOUSTIC 
NEAR  FIELD;  filed  11  August  1993; 
patented  13  September  1994. 


Patent  5.347.645:  TIME  CODE 
INTERFACE;  filed  26  December  1991. 
patented  13  September  1994. 

Patent  5.347.872: 
MAGNETOMECHANICAL  SENSOR 
ATTACHMENT  METHOD;  filed  25 
August  1986;  patented  20  September 
1994. 

Patent  5.347,877:  STORM  WATER 
RUNOFF  FIRST  FLUSH  SAMPLER; 
filed  21  September  1993;  patented  20 
September  1994. 

Patent  5.348,052;  MULTI-LAYERED 
TR.\NSL.^TED  RIB-STIFFENED 
COMPOSITE  HOLLOW  CYLINDER 
ASSEMBLY;  filed  30  September  1994: 
patented  20  Sfplemberl994. 

Patent  5.348.236:  IMPELLER 
ASSEMBLY  FOR  PROCESSING 
DEVICE;  fil.-d  28  September  1993; 
patented  20  September  1994. 

Patent  5.348.601:  ME'iHOD  OF 
MAKING  A\  OFFSET  CORRUGATED 
SANDWICH  CONSTRICTION;  filed 
23  June  199.1;  patented  20  September 
1994. 

Patent  5,348.609:  METHOD  FOR 
LASFR-ASSISTED  SILICON 
ETCHING  USING  HALOCARBON 
AMBIENTS;  filed  25  May  1993; 
patented  20  S»^ptember  1994. 

Patent  5.348.917;  CERAMICS  FORMED 
BY  PYROLYSIS  OF  EITHER  LINEAR 
OR  THERMOSETTING  CARBORANE 
(SILOXANE  OR  SILANE) 
ACETYLENE  BASED  PRECURSOR 
POLYMERS;  filed  8  February  1993; 
patented  20  September  1994. 

Patent  5.348,937:  ALIGNED  BISMUTH. 
STRONTIUM.  CALCIUM  CLTRATE 
COATINGS  ON  POLYCRYSTALLINE 
SUBSTRATES;  filed  21  December 
1993:  patented  20  September  1994. 

Patent  5,349.355:  CREDENTIAL 
TRACKING  SY.STEM:  filed  21  Janunr\ 
1993;  patented  20  September  1994. 

Patent  5,349.437:  ELECTROMAGNETIC 
R.ADL-\TION  DETECTOR  UTILIZING 
AN  ELECTROMAGNETIC 
R^ADIATION  ABSORBING  ELEMENT 
IN  A  MACH-ZEHNDER 
INTERFEROMETER 
ARR.ANGEME.NT;  filed  30  S.|.tumber 
1992:  patented  20  September  1994. 

Patent  5.349.550:  LONG  SEQUENCE 
CORRELATION  COPROCESSOR: 
filed  27  June  1991;  patented  20 
September  1994. 
Patent  5.349.624:  SOLID  PARTICLE 
CONTAMINANT  DETECTION  AND 
ANALYSIS  SYSTEM:  filed  21  May 
1993;  patented  20  September  1994. 
Patent  5.349.685:  MULTIPURPOSE  BUS 
INTERFACE  UTILIZING  DIGITAL 
SIGNAL  PROCESSOR;  filed  5  May 
1992;  patented  20  September  1904. 
Patent  5.349.738:  ATTACHMENT 
METHODOLOGY  FOR  COMPOSITE 
CYLINDER  ASSEMBLY;  filed  30 
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September  1993;  patented  27 
September  1994. 

Patent  5,349.916:  SYSTEM  FOR 
EFFECTING  UNDERWATER 
COUPLING  OF  OPTICAL  FIBER 
CABLES  CHARACTERIZED  BY  A 
NOVEL  POD-TO- VEHICLE 
INTERLOCK;  filed  13  September 
1993;  patented  27  September  1994. 

Patent  5,349,986:  VALVE  MECHANISM 
FOR  AN  ACOUSTIC  MODULATOR; 
filed  23  August  1993;  patented  27 
September  1994. 

Patent  5,350.308:  ELASTOMERIC 
ELECTRICAL  CONNECTOR;  filed  16 
August  1993;  patented  27  September 
1994. 

Patent  5,350.828:  SYNTHESIS  AND 
POLYMERIZATION  OF 
DITHIOETHER-LINKED 
PHTHALONITRILE  MONOMERS; 
filed  18  December  1992;  patented  27 
September  1994. 

Patent  5 ,35 1 ,05  7 :  DIRECTIVE 
OPTIMIZATION  OF  COHERENT 
SIDELOBE  CANCELLER  SYSTEMS; 
filed  25  November  1974;  patented  27 
September  1994. 

Patent  5.351.058:  GENERAL  PURPOSE 
SIDELOBE  CANCELLER  SYSTEM; 
filed  26  February  1979;  patented  27 
September  1994. 

Patent  5,351.260:  THORIATED- 
TUNGSTEN.  SPLIT-RING  HOLLOW- 
CATHODE  ELECTRODE  FOR 
DISCHARGE  DEVICES;  filed  14 
March  1994;  patented  27  September 
1994. 

Patent  5.351,311:  NEURAL  NETWORK 
FOR  DETECTION  AND  CORRECTION 
OF  LOCAL  BOUNDARY 
MISAUGNMENTS  BETWEEN 
IMAGES;  filed  28  July  1992;  patented 
27  September  1994. 

Patent  Application  07/709,901: 
THERMOACOUSTIC  SOUND 
GENERATOR;  filed  31  May  1991. 

Patent  Application  07/936.369:  SELF- 
ORGANIZING  NEURAL  NETWORK 
FOR  CLASSIFYING  PATTERN 
SIGNATURES  WITH  A  POSTERIORI 
CONDITIONAL  CLASS 
PROBABIUTY;  filed  29  August  1992. 

Patent  Application  08/020,939: 
LOCKING  DEVICE  FOR  FLUID 
COUPUNG;  filed  19  February  1993. 

Patent  Application  08/046,255: 
DETECTION  OF  VIBRATIONAL 
ENERGY  VIA  OPTICAL 
INTERFERENCE  PATTERNS;  filed  15 
April  1993. 

Patent  Application  08/049,777: 
SUBMARINE  TRAINING  SYSTEM; 
filed  21  April  1993. 

Patent  Application  08/094,663: 
APPARENT  SIZE  PASSIVE  RANGE 
METHOD;  filed  15  July  1993. 

Patent  Application  08/106,746: 
AUTOMATIC  REPEATER  STATION 


FOR  SIGNAL  TRANSMISSIONS;  file 
16  August  1994. 

Patent  Application  08/107.431: 
ELASTOMERIC  ELECTRICAL 
CONNECTOR;  filed  16  August  1993. 

Patent  Application  08/120,880: 
SYSTEM  FOR  EFFECTING 
UNDERWATER  COUPLING  OF 
OPTICAL  FIBER  CABLES 
CHARACTERIZED  BY  A  NOVEL 
POD-TO-VEHICLE  INTERLOCK;  filed 
13  September  1993. 

Patent  Application  08/140,388: 
ADHESION  OF  SILICON  OXIDE  TO 
DIAMOND;  filed  22  October  1993, 

Patent  Application  08/145.352: 
WAVEFRONT  SIMULATOR  FOR 
EVALUATING  RF 

COMMUNICATION  ARRAY  SIGNAL 
PROCESSORS;  filed  23  October  1993. 

Patent  Application  08/147.271:  FUZZY 
CONTROLLER  FOR  BEAM  RIDER 
GUIDANCE;  filed  5  November  1993. 

Patent  Application  08/153.453:  SINGLE 
ERROR  CORRECTION  AND  ERRORS 
DETECTION  SYSTEM;  filed  5 
November  1993. 

Patent  Application  08/168,787: 
ALUMINUM-FERRICYANIDE 
BATTERY;  filed  29  November  1993. 

Patent  Application  08/168,788: 
ALUMINUM  PERMANGANATE 
BATTERY;  filed  30  November  1993. 

Patent  Application  08/168.789: 
IMPROVED  DUAL  FLOW 
ALUMINUM  HYDROGEN  PEROXIDE 
BATTERY;  filed  30  November  1993. 

Patent  Application  08/169,923: 
CROSSPOINT  ANALOG  DATA 
SELECTOR;  filed  8  December  1993. 

Patent  Application  08/172,795:  LIQUID 
METAL  CONFINEMENT  CYLINDER 
FOR  OPTICAL  DISCHARGE 
DEVICES;  filed  27  December  1993. 

Patent  Application  08/176,373:  SMART 
MATERIAL  JOINT  BAND;  filed  30 
December  1993. 

Patent  Application  08/179,013: 
CERAMIC  COMPOSITES  WITH 
CERAMIC  HBERS;  filed  7  January 
1994. 

Patent  Application  08/183.411: 
SEGMENTED  FLOW-THROUGH 
PISTON  FOR  USE  IN  A  TORPEDO 
LAUNCHING  SYSTEM;  filed  14 
January  1994. 

Patent  Application  08/186.075:  SPACE- 
BASED  ASTEROID  DETECTION  AND 
MONITORING  SYSTEM;  filed  25 
January  1994. 

Patent  Application  08/196,074:  ULTRA 
HIGH  RATE  ALL  OPTICAL 
COMMUNICATION  SYSTEM;  filed 
25  January  1994. 

Patent  Application  08/199,927: 
METHOD  OF  INSTALLING  A 
METALLIC  THREADED  INSERT  IN  A 
COMPOSITE/RUBBER  PANEL:  filed 
22  February  1994. 


Patent  Application  08/201,963:  COLD 
FIELD  EMITTERS  WITH  THICK 
FOCUSING  GRIDS;  filed  25  February 
1994. 

Patent  Application  08/209,285:  SONAR 
AND  CALIBRATION  UTIUZING 
NON-LINEAR  ACOUSTIC 
RERADIATION;  filed  14  March  1994. 

Patent  Application  08/215,795: 
ELASTOMERIC  SHUTTER 
MECHANISM;  filed  22  March  1994. 

Patent  Application  08/216,567: 
SYSTEM  FOR  BROADCASTING 
MARKER  BEACON  SIGNALS  AND 
PROCESSING  RESPONSES  FROM 
SEEKING  ENTITIES;  filed  23  March 
1994. 

Patent  Application  08/216.559: 
MARKER  BEACON  CASE;  filed  23 
March  1994. 

Patent  Application  08/216.560: 
GROUND  UNIT  FOR  THE 
DETECTION.  IDENTIFICATION.  AND 
DIRECTION  DETERMINATION  OF  A 
MARKER  BEACON;  filed  23  March 
1994. 

Patent  Application  08/216..561: 
LAUNCHER  TUBE  DEPLOYED 
MARKER  BEACON  INCLUDING 
SETTLEMENT  ATOP  FOLIAGE 
FEATURE;  filed  23  March  1994. 

Patent  Application  08/216.568: 
AIRBORNE  SYSTEM  FOR 
OPERATION  IN  CONJUNCTION 
WITH  A  MARKER  BEACON;  filed  23 
March  1994. 

Patent  Application  08/216,569:  FLARE- 
ANTENNA  UNIT  FOR  SYSTEM  IN 
WHICH  FLARE  IS  REMOTELY 
ACTIVATED  BY  RADIO:  filed  23 
March  1994. 

Patent  Application  08/216,862:  GAS- 
PROPELLED  LINE  DEPLOYMENT 
SYSTEM;  filed  23  March  1994. 

Patent  Application  08/219,188: 
REFRACTIVE  INDEX-BASED 
SENSOR  FOR  THE 
DISCRIMINATION  OF 
CHLORINATED  HYDROCARBONS 
FROM  GROUNDWATER;  filed  28 
March  1994. 

Patent  Application  08/219,318: 
DOUBLE  NETWORK  ELASTOMERS 
AND  METHOD  OF  MAKING  SAME; 
Filed  29  March  1994. 

Patent  Application  08/220,718:  PHASE 
SHIFTER  FOR  DIRECTLY  SAMPLED 
BANDPASS  SIGNALS;  filed  31  March 
1994. 

Patent  Application  08/220,855:  ACTIVE 
FIBER  CAVITY  STRAIN  SENSOR 
WITH  TEMPERATURE 
INDEPENDENCE;  filed  31  March 
1994. 

Patent  Application  08/221.330: 
SEMICONDUCTOR 
PHOTODETECTOR  DEVICE;  filed  31 
March  1994. 


JMI 


Federal  Register  /  Vol.  60.  No.  16  /  Wednesday.  January  25,  1995  /  Notices 


4901 


Patent  Application  08/223.350: 
PROCESS  OF  MAKING  A  BISTABLE 
PHOTOCONDUCTIVE  COMPONENT: 
filed  5  April  1994. 

Patent  Application  08/226,586: 
METHOD  FOR  INTRINSICALLY 
DOPED  III-A  AND  V-A  COMPOUNDS 
AND  PRODUCTS  THEREOF;  filed  12 
April  1994. 

Patent  Application  08/230.459: 
CENTER-FED  MULTIFILAR  HELIX 
ANTENNA;  filed  19  May  1994. 

Patent  Application  08/230,460: 
OPTICAL  MOTION  SENSOR  FOR  AN 
UNDERWATER  OBJECT;  filed  20 
April  1994. 

Patent  Application  08/231,537: 

'  METHOD  FOR  EVALUATING 
PERIDONTAL  DISEASE;  filed  21 
April  1994. 

latent  Application  08/224,034: 
SURFACE  MODIFICATION  OF 

;  POLYMERS  WITH  SELF- 
ASSEMBLED  MONOLAYERS  THAT 
PROMOTE  ADHESION, 
OUTGROWTH  AND 
DIFFERENTIATION  OF  BIOLOGICAL 
CELLS;  filed  28  April  1994. 

latent  Application  08/235,842: 

I  POLARIZATION  INSENSITIVE 
CURRENT  AND  MAGNETIC  FIELD 
OPTIC  SENSOR:  filed  29  April  1994. 

'atent  Application  08/235,844:  DIODE- 
PUMPED,  CONTINUOUSLY 
TUNABLE.  2.3  MICRON  CW  LASER 
SPECIFICATION;  filed  21  April  1994. 

'fltent  Application  08/236,858:  IN-LINE 
ROTATIONAL  POSITIONING 
MODULE  FOR  TOWED  ARRAY 
PARAVA.NES:  filed  2  May  1994.    . 

latent  Application  08/237.568: 
APPARATUS  AND  METHOD  FOR 
IONOSPHERIC  MAPPING;  filed  3 
May  1994. 

i 'latent  Application  08/239,068: 

,  OPTICAL  LIMITER  STRUCTURE 
AND  METHOD:  filed  6  May  1994. 

'btent  Application  08/243,028: 
FABRICATION  PROCESS  FOR 

I  COMPLEX  COMPOSITE  PARTS:  filed 

'  5  Mav  1994. 

•ptent  Application  08/245.284: 
SIMULTANEOUS  DETERMINATION 
OF  INCOMING  MICROWAVE 
FREQUENCY  AND  ANGLE-OF- 
ARRIVAL:  filed  4  Mav  1994. 
Potent  Application  08/246.206:  BAF2/ 
GAAS  ELECTRONIC  COMPONENTS; 
filed  19  Mav  1994. 
Patent  Application  08/246.209: 
PROCESS  FOR  FORMING 
EPITAXIAL  BAF2  ON  GAAS:  filed  19 
Mav  1994. 
Patent  Application  08/246.901: 
METHOD  OF  DISPLAYING  TIME 
SERIES  DATA  ON  FINITE 
RESOLUTION  DISPLAY  DEVICE: 
filed  19  May  1994. 
Ijatent  Application  08/2266,402:  NON- 

iEXPLOSIVE  TARGET  DIRECTED 


REENTRY  PROJECTILE;  filed  27  June 
1994. 

Patent  Application  08/266.812: 
ORTHOGONAL  LINE  DEPLOYMENT 
DEVICE:  filed  17  June  1994. 

Patent  Application  08/267,696: 
SYNCHRONIZATION  OF 
NONAUTONOMOUS  CHAOTIC 
SYSTEMS;  filed  29  June  1994. 

Patent  Application  08/267,697: 
INFRA  RED-TO- VISIBLE 
CONVERTER;  filed  29  June  1994. 

Patent  Application  08/268,341: 
DIFFUSION  WELD  TEST  FD(TURE; 
filed  9  June  1994. 

Patent  Application  08/269,316: 
ATTACHMENT  DEVICE  FOR 
TETHERED  TRANSDUCER;  filed  30 
June  1994. 

Patent  Application  08/269,322: 
APPARATUS  FOR  THE  STORAGE 
OF  CYLINDRICAL  OBJECTS;  filed  30 
June  1994. 

Patent  Application  08/269,430: 
UNDERWATER  VEHICLE  RECOVERY 
SYSTEM;  filed  30  June  1994. 

Patent  Application  08/273,438:  MULTI- 
PROPELLER  DRIVE  SYSTEM;  filed  5 
July  1994. 

Patent  Application  08/255,581:  EPOXY 
PIPELINING  COMPOSITION  AND 
METHOD  OF  MANUFACTURE;  filed 
14  December  1994. 

Dated:  Ianuar\- 19.  1995. 

L.R.  McNees. 

LCDRJAGC.  USX.  Federal  Register  Liaison 
Officer. 

|FR  Dor,  9.1-1892  Filed  1-24-95;  8:45  anij 

BILLING  CODE  3810-AE-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Request 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  request. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
request  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review- 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  January  19.  1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok.  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget.  726  Jackson 


Place.  NW.,  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  die  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  7th  &  D 
Streets,  SW.,  Room  5624.  Regional 
Office  Building  3,  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reducation  Act 
of  1980  (44  U.S.C.  Chapter  3517) 
requires  that  the  Director  of  OMB 
provide  inter3sted  Federal  agencies  and 
persons  an  early  opportunity  to 
comment  on  information  collection 
requests.  OMB  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  of  Federal  law,  or 
substantially  interfere  with  any  agencv's 
ability  to  perform  its  statutory 
obligations.  The  Director,  Information 
Resources  Group,  publishes  this  notice 
with  attached  proposed  information 
collection  requests  prior  to  submission 
to  OMB.  For  each  proposed  information 
collection  request,  groups  by  office,  this 
notice  contains  the  following 
information:  (1)  Type  of  review- 
requested,  e.g.,  new.  revision,  extension, 
existing,  or  reinstatement;  (2)  Title;  (3) 
Frequency  of  collection;  (4)  The  affected 
public;  (5)  Reporting  and/or 
Recordkeeping  burden;  and  (6)  Abstract. 
Because  an  emergency  review  is 
requested,  the  additional  inform. ition  to 
be  requested  in  this  collection  is 
included  in  the  section  on  ■"Additional 
Information"  in  this  notice. 

Ddtod:  Ianuar>-  19.  1995. 
Gloria  Parker, 
Director.  Information  Resotirres  Croup. 

Ofricc  of  Elementary  and  Secondary 
Education 

Type  of  Revieiv:  Emergencv 

T)7/e;  Education  Flexibility  Partnership 
Demonstration  Program 

Abstract:  The  Education  Flexibility 
Partnership  Demonstration  Program  is 
an  education  flexibility  program 
under  which  the  Secretary  may  grant 
up  to  six  State  Educational  agencies 
(SEAs)  the  authority  to  waive  certain 
Federal  statutory  or  regulatory 
requirements  for  the  SEA.  or  for  any 
local  educational  agency  (LE.\)  or 
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school  within  the  State.  The 
Department  will  use  the  information 
to  determine  which  applicants  should 
be  designated  as  "ED-Flex  Partnership 
States,"  thus  receiving  delegated 
authority  to  grant  waivers  of  certain 
federal  statutory  and  regulatory 
requirements. 

Additional  Information:  An  emergency 
review  for  this  collection  is  requested 
for  0MB  approval  by  January  19. 
1995,  to  assure  that  states  will  have 
sufficient  notice  of  the  application 
requirements  and  selection  criteria. 
We  expect  to^ake  awards  during  the 
spring  of  1995  to  facilitate  State  and 
local  reform  efforts. 

Frequency:  One  time 

Affected  Public:  State  or  local 
governments 

Reporting  Burden:  Responses:  57 

Burden  Hours:  4,560 

Recordkeeping  Burden:  Recordkeepers: 
3 

Burden  Hours:  240 

|FR  Doc.  95-1775  Filed  1-24-95,  8;45  am) 
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DEPARTMENT  OF  ENERGY 

Notice  of  Fioodplain  Statement  of 
Findings  for  Operable  Unit  1  Remedial 
Action  at  the  Femald  Environmental 
Management  Project 

agency:  Department  of  Energy  (DOE), 
Femald  Area  Office 
ACTION:  Notice  of  Fioodplain  Statement 
of  Findings. 

SUMMARY:  This  is  to  give  notice  of  DOE's 
planned  actions  for  the  Femald 
Environmental  Management  Project 
(FEMP).  located  approximately  18  miles 
(29  kilometers)  northwest  of  Cincinnati. 
Ohio.  The  subject  of  this  Notice  of 
Fioodplain  Statement  of  Findings  is 
Operable  Unit  1  Remedial  Action. 
Operable  Unit  1  is  comprised  of  eight 
sub-units  or  areas:  Wastes  Pits  1.  2.  3, 
4,  5  and  6,  the  Bum  Pit  and  the 
Clearwell.  DOE  proposes  to  protect 
human  health  and  the  environment  by 
removing  Operable  Unit  1  waste  pit 
contents,  contaminated  soils  and 
liquids,  treating  the  waste  through 
drying,  and  disposing  the  waste  off- 
property  at  a  commercial  disposal 
facility.  Some  of  these  activities  take 
place  in  a  fioodplain  located  in 
Hamilton  County,  Ohio.  As  a  part  of  the 
Operable  Unit  1  Feasibility  Study,  DOE 
prepared  a  fioodplain  and  wetlands 
assessment  describing  the  effects, 
alternatives,  and  measures  designed  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  fioodplain.  The 
assessment  found  that  the  proposed 


action  would  have  minimal  temporary 
or  long-term  impacts  on  the  fioodplain. 
DATES:  Written  comments  must  be 
received  by  the  DOE  at  the  following 
address  on  or  before  February  9,  1995. 
ADDRESSES:  For  further  information  on 
this  proposed  action  (including  location 
maps)  contact:  Mr.  Wally  Quaider, 
Acting  Associate  Director.  Office  of 
Safety  &  Assessment.  DOE  Femald  Area 
Office,  P.O.  Box  538705.  Cincinnati. 
Ohio  45253-8705,  Phone:  (513)  648- 
3137,  Facsimile:  (513)  648-3077. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  general  DOE 
Floodplain/Wetlands  environmental 
review  requirements,  contact:  Ms.  Carol 
M.  Borgstrom.  Office  of  NEPA 
Oversight.  EH-25.  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.  Washington.  D.C.  20585,  Phone: 
(202)  586-4600  or  1-800-^72-2756. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
Fioodplain  Statement  of  Findings  for 
the  Operable  Unit  1  Remedial  Action 
prepared  in  accordance  with  Executive 
Order  11988  and  10  CFR  Part  1022.  A 
Notice  of  Floodplain/Wetland 
Involvement  was  published  in  the 
Federal  Register  (FR)  on  October  18, 
1994  (59  FR  52525)  and  a  fioodplain 
and  wetlands  assessment  was 
incorporated  in  the  Operable  Unit  1 
Feasibility  Study.  DOE  is  proposing  to 
remove  waste  pit  contents,  caps  and 
liners,  treat  the  waste  by  thermal  drying, 
and  dispose  of  the  waste  at  an  off-site 
permitted  commercial  disposal  facility. 
The  proposed  action  would  result  in 
excavation  and  grading  activities  within 
the  100-  and  500-year  fioodplain  of 
Paddys  Run.  due  to  the  close  proximity 
of  the  waste  pits  to  the  fioodplain. 
Alternatives  to  the  proposed  action  £u« 
no-action,  on-site  disposal  (treatment 
through  vitrification),  on-site  disposal 
(treatment  through  cement 
solidification),  and  off-site  disposal  to 
the  Nevada  Test  Site. 

The  temporary  and  long-term  impacts 
on  the  fioodplain  would  be  minimal. 
The  Operable  Unit  1  remedial  activities 
would  have  temporary  impacts  on  the 
fioodplain  in  the  short-term  due  to 
grading.  In  addition,  a  stone-lined 
drainage  ditch  would  be  constmcted  as 
part  of  grading  activities  in  the  waste  pit 
area  to  promote  positive  drainage.  The 
drainage  ditch  would  only  result  in 
minor  flow  increases  during  rain  events 
and  would  not  result  in  significant 
changes  in  the  flood  elevations  of 
Paddys  Run. 

DOE  has  determined  that  there  is  no 
practicable  altemative  to  the  proposed 
remedial  action  and  that  this  action  has 
been  designed  to  minimize  harm  to  the 
100-  and  500-year  fioodplain  of  Paddys 


Run.  Engineering  controls  (e.g., 
expeditious  backfilling,  silt  fences, 
straw  bales)  will  minimize  indirect 
impacts  such  as  mnoff  and  sediment 
deposition  to  the  fioodplain.  In 
addition,  all  physically  disturbed  areas 
of  the  fioodplain  will  be  regraded  to 
near  original  contours,  resulting  in  no 
change  to  flood  elevations.  Over  the 
long-term,  a  positive  impact  on  the 
floodplain  would  occur  due  to  an 
increase  in  the  floodplain  area  adjacent 
to  the  remediated  waste  pits,  thus 
minimizing  the  magnitude  of 
downstream  flood  events.  Furthermore, 
the  elimination  of  contaminated  source 
term  material  currently  located  in  the 
floodplain  of  Paddys  Run  would  have  a 
positive  indirect  effect.  The  proposed 
action  does  conform  to  applicable  State 
and  local  floodplain  protection 
standards.  Before  this  action  begins, 
approval  would  be  obtained  from  State 
and  Federal  agencies  having 
jurisdiction. 

Issued  in  Miamisburg,  Ohio  on  January  18, 
1995. 

George  R.  Gartrell, 
Acting  Manager,  Ohio  Field  Office. 
|FR  Doc.  95-1870  Filed  1-24-95;  8:45  am) 
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Notice  of  Floodplain  Statement  of 
Findings  for  Operable  Unit  2  Remedial 
Action  at  the  Femald  Environmental 
Management  Project 

AGENCY:  Department  of  Energy  (DO'E). 
Femald  Area  Office. 
ACTION:  Notice  of  Floodplain  Statement 
of  Findings. 

SUMMARY:  This  is  to  give  notice  of  DOE's 
planned  actions  for  the  Femald 
Environmental  Management  Project 
(FEMP),  located  approximately  18  miles 
(29  kilometers)  northwest  of  Cincinnati, 
Ohio.  The  subject  of  this  Notice  of 
Floodplain  Statement  of  Findings  is 
Operable  Unit  2  Remedial  Action. 
Operable  Unit  2  is  comprised  of  five 
sub-units  or  areas:  the  Solid  Waste 
Landfill,  Lime  Sludge  Ponds,  Inactive 
Flyash  Pile,  South  Field  and  the  Active 
Flyash  Pile.  DOE  proposes  to  protect 
human  health  and  the  environment  by 
excavating  waste  exceeding  Preliminary 
Remediation  Levels  (PRLs)  not 
protective  of  the  expanded  trespasser 
and  disposing  of  the  waste  in  an  on- 
property  disposal  facility  (Note:  Waste 
that  does  not  meet  waste  acceptance 
criteria  [an  estimated  1%)  for  the 
disposal  facility  would  be  disposed  of 
off-site).  Excavation  and  construction 
activities  associated  with 
implementation  of  this  alternative 
would  involve  a  small  portion  of  the 


floodplain  along  Paddys  Run  in  Femald, 
Ohio.  As  a  part  of  the  Operable  Unit  2 
Feasibility  Study/Proposed  Plan,  DOE 
prepared  a  floodplain/wetlands 
assessment  describing  the  effects, 
alternatives,  and  measures  designed  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  fioodplain.  The 
assessment  found  that  the  proposed 
action  would  have  minimal  temporary 
or  long-term  impacts  on  the  floodplain. 
DATES:  Written  comments  must  be 
received  by  the  DOE  at  the  following 
address  on  or  before  February  9. 1995. 
ADDRESSES:  For  further  informatioti  on 
this  proposed  action  (including  location 
map),  contact:  Mr.  Wally  Quaider, 
Acting  Associate  Director,  Office  of 
Safety  &  Assessment,  U.S.  Department 
of  Enei^y,  Femald  Area  Office,  P.O.  Box 
538705  Cincinnati,  Ohio  45253-8705, 
Phone:  (513)  648-3137,  Facsimile:  (513) 
648-3077. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  general  EKDE 
Flooplain/Wetlands  environmental 
review  requirements,  contact:  Ms.  Carol 
Borgstrom,  Director,  Office  of  NEPA 
Oversight,  EH-25,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington,  D.C.  20585,  Phone: 
(202)  586-4600  or  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION:  This 
Floodplain  Statement  of  Findings  for 
the  Operable  Unit  2  Remedial  Action  at 
the  FEMP  has  been  prepared  in 
accordance  with  Executive  Order  11988 
and  10  CFR  Part  1022.  A  Notice  of 
Floodplain/Wetlands  Involvement  was 
published  in  the  Federal  Register  (FR) 
on  January  4,  1995  (60  FR  446)  and  a 
fioodplain/wetlands  assessment  was 
incorporated  in  the  Operable  Unit  2 
Feasibility  Study/Proposed  Plan  (FS/ 
PP).  DOE  is  proposing  to  protect  human 
health  and  the  environment  by 
controlling  continuous  migration  of 
contaminants  from  the  five  waste  areas 
within  Operable  Unit  2:  the  Solid  Waste 
Landfill,  Lime  Sludge  Ponds,  Inadive 
Flyash  Pile,  South  Field,  and  Active 
Flyash  Pile.  In  order  to  eliminate  the 
threat  of  a  release  to  Paddys  Run, 
limited  excavation  would  occur  in  the 
fioodplain.  Direct  physical  impact  to  the 
fioodplain  would  result  from  the 
excavation  of  contaminated  sediments 
and  lead  bullets  and  fragments,  the 
construction  of  a  temporary  haul  road, 
and  heavy  equipment  operating  within 
thelfloodplain.  Potential  indirect 
impacts  to  the  100-  and  500-year 
floodplain  as  a  resuH  of  the  remedial 
activities  involving  the  Inactive  Flyash 
Pile,  South  Field,  and  Active  Flyash  Pile 
include  surface  water  runoff  and 
sedimentation  loading  into  the 
floodplain.  Several  alternatives  were 


considered  and  evaluated  in  making  this 
determination,  including:  no  action, 
consolidation/containment,  excavation 
and  off-site  disposal,  and  excavation 
and  on-property  disposal  with  off-site 
disposal  of  waste  exceeding  waste 
acceptance  criteria  (i.e.,  the  preferred 
altemative).  Direct  and  indirect  impacts 
would  occur  during  the  implementation 
of  any  action  altemative  considered. 
However,  no  change  in  flood  elevations 
would  be  expected  because  disturbed 
areas  would  be  backfilled  and  regraded. 

DOE  has  determined  that  there  is  no 
practicable  altemative  to  the  proposed 
remedial  action  and  that  this  action  has 
been  designed  to  minimize  harm  to  the 
100-  and  500-year  fioodplain  of  Paddys 
Run.  Engineering  controls  (e.g.. 
expeditious  backfilling,  silt  fences, 
straw  bales)  will  minimize  indirect 
impacts  such  as  runoff  and  sediment 
deposition  to  the  floodplain.  In 
addition,  all  physically  disturbed  areas 
of  the  floodplain  will  be  regraded  to 
near  original  contours,  resulting  in  no 
change  to  flood  elevations.  The 
proposed  remedial  action  has  been 
designed  to  conform  to  applicable  State 
and  local  floodplain  protection 
standards.  Before  this  action  begins, 
approval  would  be  obtained  from  State 
and  Federal  agencies  having 
jurisdiction. 

Issued  in  Miamisburg,  Ohio  on  January  18. 

1995. 

George  R.  Gartrell, 

Acting  Manager.  Ohio  Field  Office. 

IFR  Doc.  95-1871  Filed  1-24-95:  8:45  am] 

BILUNO  CODE  M50-01-P 


IMI 


Environmental  Management  Site 
Specific  Advisory  Board,  the  Femald 
Citizens  Task  Force 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory- « 
Committee  meeting:  Environmental 
Management  Site  Specific  Advisory 
Board  (EM  SSAB),  the  Femald  Citizens 
Task  Force. 

DATES:  Saturday,  Februar>'  18,  1995: 
8:30  a.m.-12:36  p.m.  (public  comment 
session,  11:45  a.m.-12:00  p.m.)  • 
ADDRESSES:  The  Febmary  18  meeting 
will  be  held  at:  The  Joint  Information 
Center,  6025  Dixie  Highway,  Route  4. 
Fairfield,  Ohio. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
S.  Applegate,  Chair  of  the  Fernaki 
Citizens  Task  Force,  P.O.  Box  544.  Ross. 
Ohio  45061,  or  call  the  Femald  Citizens 


Task  Force  message  line  (513)  648- 
6478. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
future  use,  cleanup  levels,  waste 
disposition  and  cleanup  priorities  at  the 
Femald  site. 

Tentative  Agenda 

Saturday.  February  18.  1995 
8:30  a.m. — Task  Force  Administration 
8:50  a.m. — Review  of  New 

Information,  Resuhs  of  January  25, 

1995  Public  Workshop 
9:45  a.m.— Break 
10:00  a.m.— Discussion  and  Draft 

Resolutions 
11:45  p.m. — Public  Comment 
12:00  p.m. — Vote  on  Resolutions 
12:15  p.m.— Wrap  Up 
12:30  p.m.— Adjoum 

A  final  agenda  will  be  available  at  the 
meeting,  Saturday,  Febmary  18,  1995. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Task  Fon;e  chair 
either  before  or  after  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  the  Task  Force  chair  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  davs 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
EJesignated  Federal  Official,  Kenneth 
Morgan,  Public  Affairs  Officer,  Ohio 
Field  Office,  U.S.  Department  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
condud  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4:00  p.m..  Monday-Frida\. 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  John  S. 
Applegate,  Chair,  the  Fernald  Citizens 
Task  Force,  P.O.  Box  544,  Ross,  Ohio 
45061  or  by  calling  the  Task  Fon.p 
message  line  at  (513)  648-6478. 

Issued  at  Washington,  DC  on  janiiiirv  ZO. 
1995. 

Rachel  Murphy  Samuel. 

Acting  Deputy  Advisor,  Committef 

Management  Officer. 

IFR  DiK    95-1872  Filrd  1-24-95:  8:45  am] 
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Environmental  Management  Site 
Specific  Advisory  Board,  Nevada  Test 
Site 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site  Specific  Advisory 
Board  (EM  SSAB),  Nevada  Test  Site. 
DATES:  Wednesday.  February  1, 1995: 
5:30  p.m.-10:00  p.m. 
ADDRESSES:  Holiday  Inn  Crowne  Plaza, 
425.5  South  Paradise  Road.  Las  Vegas. 
Nevada. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Beck,  Public  Participation  Program 
Manager.  Office  of  Public 
Accountability,  EM-5.  1000 
Independence  ,\v6nue,  S\V  Washington, 
DC  20585,  (202)  586-7633. 
SUPPLEMENTARY  INFORMATION: 

Purposif  of  the  Committee.  The  EM 
.SSAB  provides  input  and 
recommendations  to  the  Department  of 
Energy  on  Environmental  Management 
strategic  decisions  that  impact  future 
use.  risk  management,  economic 
development,  and  budget  prioritization 
activities. 

Tentative  Agenda 

Wednesday,  February-  1.  W95 
5:30  p.m. 

Call  to  Order 

Review  Agenda 

Minutes  Acceptance 

Financial  Report 

Correspondence 

Reports  from  Committees.  Delegates 
and  Representatives 

Unfinished  Business 

New  Business 

Evaluation  of  Board  and 
Environmental  Restoration  and 
Waste  Management  Programs 

Announcements 
10:00  p.m. 

Adjournment 

If  needed,  time  will  be  allotted  after 
public  comments  for  old  business,  new 
business,  items  added  to  the  agenda, 
and  administrative  details. 

A  final  agenda  will  be  available  at  the 
meeting  Wednesday,  February  1,  1995. 

Public  Participation.  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Don  Beck's  office  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 


to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 
Due  to  programmatic  issues  that  had  to 
be  resolved,  the  Federal  Register  notice 
is  being  published  less  than  fifteen  days 
before  the  date  of  the  meeting. 

Minutes.  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue. 
SW.  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays. 

issued  at  Washington.  DC  on  January  20, 
1995. 
Rachel  Murphy  Samuel, 

Actitiji  Deputy  Advisory  Committee 
Management  Officer. 

|FR  Dot:.  95-1873  Filed  1-24-95;  8:45  ami 
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Environmental  Management  Site 
Specific  Advisory  Board,  Idaho 
National  Engineering  Laboratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  .Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site  Specific  Advisory 
Board  (EM  SSAB),  Idaho  National 
Engineering  Laboratory. 

DATES:  Tut-sd.iy.  February  7.  1995  from 
8:00  a.m.  Mountain  Standard  Time 
(MST)  until  6:00  pm  MST  and 
Wednesday.  February  8.  1995  from  7:30 
a.m.  MST  until  5:00  p.m.  MST.  There 
will  be  a  public  comment  availability 
session  Tuesday,  February  7.  1995  from 
5:00  to  6:00  p.m.  MST. 

The  public  is  invited  to  a  special 
presentation  from  the  Board  to  the 
public  and  visitors  regarding  Board 
activities  on  Wednesday,  February  H. 
1995  from  2:00  to  5:00  p.m. 

Media  availability  to  the  Board  will  tjt* 
held  Tuesday.  Februar>'  7. 1995  from 
4:30  to  5:00  p.m. 

ADDRESSES:  Red  Lion  Inn  Downtowner, 
SeJway  Room,  1800  Fair\'iew,  Boise.  ID 
83702'.  (208)  344-7691. 

FOR  FURTHER  INFORMATION  CONTACT: 
Idaho  National  Engineering  Laborator>- 
Information  1-800-708-2680  or  Marsha 


Hardy.  Jason  Associates  Corporation 

Staff. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee.  The  Board 
will  initiate  study  about  future  land  use 
is.sues  at  the  Idaho  National  Engineering 
Laboratory.  The  Board  will  also  discuss 
spent  nuclear  fuel  issues  and  initiate  it's 
.study  of  risk  management  theory.  A 
special  presentation  by  the  Board  to 
invited  guests  and  presentations  by 
officials  describing  the  State  of  Idaho's 
perception  of  the  Idaho  National 
Engineering  Laboratory  will  be  held. 

Tentative  Agenda 

February?.  1995 
7:30  a.m. — Sign-in  and  Registration 
8:00  a.m. — Miscellaneous  Business: 

Agenda  Review/Revision/ Acceptance 

Old  Business 

DDFO  Report 

Chair  Report 

Committee  Reports 

Standing  Committee  Reports 

Public  Communications 

Budget 

Amendment 

Member  Selection 

Training 

Member  Reports 

Linda  Milam.  ANS  Presentation 
9:45  a.m. — Break 
10:00  a.m.— INEL  Future  Land  Use 

presentation  and  discussion 
12:00  p.m. — Lunch 
1:00  p.m.— Spent  Fuel— DOE-Wide 

Spent  Nuclear  Fuel  Strategic  Plan 
2:30  p.m. — Action  plan — Distribution. 

confirmation,  development  of 

agenda  for  March  meeting 
3:00  p.m.— Break 
3:15  p.m. — Working  session  (agency 

requests) 
5:00  p.m. — Public  Comment 

Availability 
6:00  p.m. — Adjourn 
Wednesday,  Februarys,  1995 
7:30  a.m. — Sign-In  and  Registration 
8:00  a.m. — Miscellaneous  Business 
Day  Two  Agenda  review,  revision. 

acceptance     " 
Public  Comment  from  Day  1 
Old  Busin«!ss  from  Day  1 
8:30  a.m.— 3161  Plan  Review  niid 

Board  Comments 
10:30  a.m.— Break 
10:45  a.m.— BWID  Ri.sk  Management 

Film  Develop  risk-associated 

questions  for  Board  follow-up 
11:45  a.m. — Risk  Training 
12:45  p.m. — Lunch 
2:00  p.m. — Public  Open  House 
Note:  Media  Availability  (time  to  bi; 
determined) 
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5:00  p.m. — Adjourn 

\  final  agenda  will  be  available  at  the 
meeting. 

Public  Comment  Availability.  The 
two-day  meeting  is  open  to  the  public, 
with  a  Public  Comment  Availability 
session  scheduled  for  Tuesday, 
February  7, 1995  from  5:00  p.m.  to  6:00 
p.m.  MST.  The  Board  will  be  available 
during  this  time  period  to  hear  verbal 
public  comments  or  to  review  any 
written  public  comments.  If  there  are  no 
members  of  the  public  wishing  to 
comment  or  no  written  comments  to 
review,  the  board  will  continue  with  it's 
current  discussion.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Idaho  National  Engineering 
Laboratory  Information  line  or  Marsha 
Hardy,  Jason  Associates,  at  the 
addresses  or  telephone  numbers  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes.  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW.  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays. 

Issued  at  Washington.  DC  on  January  20, 
1995. 

Rachel  Murphy  Samuel. 

Acting  Deputy  Advisory.  Committee 
Mafiogement  Officer. 

|FR  Doc.  95-1874  Filed  1-24-95;  8:45  amj 
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Office  of  Energy  Efficiency  and 
Renewable  Energy 

Advisory  Committee  on  the 
Demonstration  and  Commercial 
Application  of  Renewable  Energy  and 
Energy  Efficiency;  Meeting 
Cancellation  Notice 

An  open  meeting  of  the  Advisory 
Committee  on  the  Demonstration  and 
Commercial  Application  of  Renewable 
Energy  and  Energy  Efficiency  which 


was  scheduled  to  be  held  on  Thursday. 
January  26,  1995.  at  7:00  PM,  the 
Marriott  Crystal  Gateway  Hotel.  1700 
Jefferson  Davis  Highway.  Arlington,  VA, 
has  been  canceled.  This  meeting  was 
announced  in  the  Federal  Register,  on 
Monday.  January  23.  1995.  (60  FR  4410.) 

Issued  at  Washington,  D.C.  on  January  23. 
1995. 

Rachel  Murphy  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

jFR  Doc.  95-1987  Filed  1-23-95;  2:28  pm) 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER95-393-000,  et  al.] 

CLP  Hartford  Sales,  LLC,  et  al. 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  17,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CLP  Hartford  Sales.  L.LC 

{Docket  No.  ER95-393-0001 

Take  notice  that  on  January  6,  1995, 
CLP  Hartford  Sales,  L.LC,  tendered  for 
filing  its  initial  FERC  electric  sen  ice 
tariff.  Rate  Schedule  No.  1,  and  a 
petition  for  blanket  approvals  and 
waivers  of  various  Commission 
regulations  under  the  Federal  Power 
Act. 

Comment  date:  January  31,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER95-394-00()I 

Take  notice  that  on  January  6.  1995, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for 
filing,  as  initial  Rate  Schedules,  two 
agreements,  dated  November  1,  1994, 
between  AEPSC,  as  agent  for  the  AEP 
System  Operating  Companies,  and  (1) 
Electric  Clearinghouse.  Inc.,  and  (2) 
Heartland  Energy  Ser\ices  (collectively 
Marketers). 

The  Agreements  provide  the 
Marketers  access  to  the  AEP  System  for 
short-term  transmission  ser\  ices.  The 
parties  request  an  effective  date  of 
January  1,  1995. 

A  copy  of  the  filing  was  served  upon 
the  Public  Utility  Commissions  of  Ohio. 
Indiana.  Michigan.  Virginia.  West 
Virginia.  Kentucky.  Tennessee,  and  each 
of  the  Marketers. 

Comment  date:  January  31,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  The  Montana  Power  Company 

(Docket  No.  ER95-395-000I 

Take  notice  that  on  January  6, 1995, 
The  Montana  Power  Company 
(Montana),  tendered  for  filing  a  revised 
Appendix  1  as  required  by  Exhibit  C  for 
retail  sales  in  accordance  with  the 
provisions  of  the  Residential  Purchase 
and  Sale  Agreement  (Agreement) 
between  Montana  and  the  Bonneville 
Power  Administration  (BPA). 

The  Agreement  was  entered  into 
pursuant  to  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act,  Public  Law  96-.501. 
The  Agreement  provides  for  the 
exchange  of  electric  power  between 
Montana  and  BPA  for  the  benefit  of 
Montana's  residential  and  farm 
customers. 

A  copy  of  the  filing  has  been  served 
upon  BPA. 

Comment  date:  Januar>'  31. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  San  Diego  Gas  &  Electric  Company 

IDotket  No.  ER95-396-O001 

Take  notice  that  on  January  9.  1995, 
San  Diego  Gas  &  Electric  Company 
(SDG&E),  tendered  for  filing  and 
acceptance,  pursuant  to  18  CFR  35.12. 
an  Interchange  Agreement  (Agreement) 
between  SDG&E  and  the  Citv  of  Cxiltori. 
(Colton). 

SDG&E  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  the  15th  day  of  March,  1995  or  at  the 
earliest  possible  date. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Colton. 

Comment  date:  January  31,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  The  Washington  Water  Power 
Company 

{Docket  No.  ER95-397-000I 

Take  notice  that  on  Januar\-  9.  1995, 
The  Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.12,  an  Agreement 
for  Purchase  and  Sale  of  summer 
capacity  and  associated  energy  between 
the  Washington  Water  Power  Companv 
and  Modesto  Irrigation  District. 

Comment  date:  January  31.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  San  Diego  Gas  &  Electric  Company 

IDockct  No.  ERg-s-sas-oooj 

Take  notice  that  on  Januan.-  9.  1995. 
San  Diego  Gas  &  Ele<:tric  Companv 
(SDG&E).  tendered  for  filing  and 
acceptance,  pursuant  to  18  CFR  35.12. 
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an  Interchange  Agreement  (Agreement) 
between  SDG&E  and  the  City  of  Azusa. 
(Azusa). 

SDGScE  requests  that  the  Commission 
allow  the  Agreement  to  become  ellective 
on  the  15th  day  of  March.  1995,  or  at  the 
earlie.st  possible  date 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Azusa 

Comment  date-  lanuarv  31.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

7.  The  Washington  Water  Power 
Company 

|D<Kket  No  ER95-399-000I 

Take  notice  that  on  January  9  1995, 
The  Washington  Water  Power  Company 
(WWP).  tendered  for  filmg  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35  13,  a  new 
unsigned  Service  Agreement  for  (Electric 
Tariff  No.  4. 

Comment  date  January  31   1995.  in 
accordance  with  Standard  Paragreiph  E 
at  the  end  of  this  notice 

8.  The  Washington  Water  Power 
Company 

|D(X  krt  No.  ER95-400-OOOI 

Take  notice  that  on  January  9.  1995. 
The  Washington  Waiei  Power  Company 
(WWP).  tendered  for  fihng  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  18  CFR  35  15  a  Notice  of 
Termination  of  Rate  Schedule  (FERC 
No  61).  the  Firm  Wholesale  Ener^^y 
Agreement,  Appendix  E  effective  date 
lanuarv  1,  1994  and  Rate  Schedule 
(FERC  No  181).  Transmission  Seivice 
Agreement  effective  date  January  27. 
1993  between  The  VVashington  Water 
Power  Company  (WWP)  and  PacitiCorp 
WWP  states  that  WWP  and  PacifiCorp 
are  the  only  parties  to  the  above 
agreements  Termination  of  these 
agreements  is  the  result  of  WWP's 
purchase  of  PacifiCorp  s  Bonner  County, 
Idaho  electric  system 

Comment  date:  lanuary  31.  199ri,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

9.  Northern  States  Power  Company 
(Minnesota  Company! 

(Docket  No  ER95-401-O00I 

Take  notice  that  on  lanuary  9, 1995. 
Northern  States  Power  Company 
(Minnesota)  (NSP).  tendered  for  filing 
an  amended  Service  Schedule  E  to  the 
Municipal  Interconnection  and 
Interchange  Agreement  between  NSP 
and  the  City  of  Kasson  ICity).  Service 
Schedule  E  provides  for  distribution 
facilities  services  for  the  City  and  the 
amended  Service  Schedule  E  modifies 
the  monthly  facilities  charge  to  be  paid 
by  the  Citv 


NSP  requests  that  the  Commission 
alternatively  disclaim  jurisdiction  or 
accept  the  amended  Service  Schedule  E 
of  the  Municipal  Interconnection  and 
Interchange  Agreement  effec:tive  March 
20.  1995. 

Comment  dote:  January  31.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northern  States  Power  Company 
(Minnesota  Company) 

(D(K;kf;t  No.  EK95-402-0001 

Take  notice  that  on  January  9. 1995. 
Northern  States  Power  Company 
(Minnesota)  (NSP).  tendered  for  filing 
an  amended  Service  Schedule  E  to  the 
Municipal  Interconnection  and 
Interchange  Agreement  between  NSP 
and  the  City  of  Kasota  (City).  Service 
Schedule  E  provides  for  distribution 
facilities  services  for  the  City,  and  the 
amended  Service  Schedule  E  modifies 
the  monthly  facilities  charge  to  be  paid 
by  the  City. 

NSP  requests  that  the  Commission 
alternatively  disclaim  jurisdiction  or 
accept  the  amended  Service  Schedule  E 
of  the  Municipal  Interconnection  and 
Interchange  Agreement  effective  March 
20,  1995. 

Comment  date:  January  31.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intenene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E., 
Washington.  DC.  2042B,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  hv  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 
LoLs  D.  Cashell. 
St^cretury: 
jFR  Dck:.  95-1830  Filed  1-24-95;  S;45  ami 
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[Docket  No.  EG95-27-000,  et  al.] 

Renewable  Energy  Ireland  Limited,  et 
al.;  Electric  Rate  and  Corporate 
Regulaiion  Filings 

lanuary  18.  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  Renewable  Energy  Ireland  Limited 

jDocket  No.  £(',95-27-0001 

On  January  11.  1995.  Renewable 
Energy  Ireland  Limited  ('REI')  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  ot 
the  Commission's  regulations.  REI  is 
engaged  directly  and  exclusively  in  the 
business  of  owning  and  operating  a  6.4,') 
MW  wind  farm,  which  is  an  eligible 
facility,  located  at  Bellac;orick  in  County 
Mayo,  Ireland  and  selling  electric: 
energy  at  wholesale  in  Ireland. 

Comment  date:  February  3.  1995.  in 
accordance  with  Standard  Paragraph  V. 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  appli<;atioii. 

2.  Noram  Energy  Services,  Inc. 

IDocket  No.  ER94-1 247-0021 

Take  notice  that  on  January  4.  1995, 
Noram  Energy  Services.  Inc.  tendered 
for  filing  a  Notice  of  Succession  in 
Ownership  or  Operation  in  the  above- 
referenced  docket. 

Comment  date:  February  1.  1995,  in 
accordance  with  Standard  Paragraph  V. 
at  the  end  of  this  notice. 

3.  Baltimore  Gas  and  Electric  Company 

(Docket  No  EK95-1 83-0001 

Take  notice  that  Baltimore  Gas  and 
Electric  Company  (BGE).  on  January  4, 
1995.  tendered  for  filing  an  anieiidrnciit 
to  its  November  14,  1994,  filing  ot  the 
Short-Term  Energy  Transactions 
Agreement  between  Delmarva  Power  >< 
Light  Company  and  BGE  in  tin?  nhove- 
captioned  docket.  The  ameiKlui  nt 
modifies  Section  II.C  of  the  Aj;r.fmfiit 
to  reflect  hourly,  daily,  weekly,  and 
monthly  and  Maximum  Reservation 
Charges. 

BGE  has  requested  waiver  of  the 
Commission's  notice  requirements  to 
allow  for  an  effective  date  of  Novembi^r 
18.  1994.  as  originally  requested. 

Comment  date:  February  1.  1995.  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice. 

4.  New  England  Power  Company 

|D«H;ket  No.  ER95-253-OO0I 

Take  notice  that  New  England  Power 
Company  on  December  22.  1994. 


tendered  for  filing  a  correction  to  a 
typographical  error  in  its  filing  letter  in 
this  docket. 

Comment  date:  February  1, 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Southern  Indiana  Gas  and  Electric 
Company 

IDockot  No.  ER95-375-O001 

Take  notice  that  Southern  Indiana  Gas 
and  Electric  Company  (SIGECO)  on 
December  30, 1994,  tendered  for  filing 
Supplement  No.  10  to  Electric  Power 
Agreement  with  Alcoa  Generating 
Corporation  (AGC).  dated  May  21.  1971 
(Alcoa  Generating  Corporation,  FERC 
Rate  Schedule  No.  2)  (Southern  Indiana 
Gas  and  Electric  Company,  FERC  Rate 
Schedule  No.  29),  and  modified  by  the 
Fourth,  Fifth,  Sixth.  Eighth,  and  Ninth 
Suf^lements.  The  Tenth  Supplement 
proposes  to  replace  Article  II.  Section 
2.6  of  the  said  agreement  with  a  new 
section  2.6  which  provides  for  the  sale 
of  Non-Displacement  Energy  by  AGC 
from  its  capacity  ownership  on  Warrick 
Unit  No.  4  to  SIGECO.  at  a  rate  equal  to 
the  out-of-pocket  costs  of  AGC,  plus  up 
to  ten  percent  of  such  costs. 

The  proposed  Supplement  will  permit 
Southern  Indiana  Gas  and  Electric 
Company  to  utilize,  to  its  own  and  its 
customers  advantage,  surplus  electric 
energy  that  Alcoa  Generating 
Corporation  is  willing  to  make  available 
from  capacity  on  its  ownership  of 
Warrick  Unit  4.  The  intent  of  such  Non- 
Displacement  Energy  purchases  is  to 
supplement,  but  not  displace,  energy 
which  SIGECO  would  itself  generate  to 
mee\  its  needs. 

Wjaiver  of  the  Commission's  Notice 
Requirements  is  requested  to  allow  for 
an  effective  date  of  November  14, 1994. 

Comment  date:  February  1.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Portland  General  Electric  Company 

IDocket  No.  ER95-414-0001 

Take  notice  that  on  January  11,  1995, 
Portland  General  Electric  Company 
(PGE).  tendered  for  filing  an  executed 
service  agreement  under  FERC  Electric 
Tariff,  Original  Volume  No.  (PGE-1), 
with  Gulfstream  Energy,  LLC.  By  this 
filing,  PGE  seeks  to  correct  the  customer 
name  for  Service  Agreement  No.  40 
under  FERC  Electric  Tariff,  Original 
Volume  No.  1.  Copies  of  the  filing  have 
been  served  on  the  parties  included  in 
the  Certificate  of  Service  attached  to  the 
filing  letter. 

Comment  date:  February  1, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Boston  Edison  Company 

IDocket  No.  ER95-415-000I 

Take  notice  that  on  January  11.  1995. 
Boston  Edison  Company  (Edison), 
tendered  for  filing  a  supplemental 
Exhibit  A  to  a  Sen,'ice  Agreement  for 
Hull  Municipal  Light  Plant  (Hull), 
under  its  FERC  Electric  Tariff,  Original 
Volume  No.  Ill,  Non-Firm  Transmission 
Service  (the  TarifO.  The  required 
Exhibit  A  specifies  the  amount  and 
duration  of  transmission  service 
required  by  Braintree  under  the  Tariff 

Edison  states  that  it  has  served  the 
filing  on  Hull  and  on  the  Massachusetts 
Department  of  Public  Utilities. 

Edison  requests  a  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Exhibit  A  to  become  effective 
as  of  the  commencement  date  of  the 
transaction  to  which  it  relates, 
November  1, 1994. 

Comment  date:  February  1.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  San  Diego  Gas  &  Electric  Company 

|D<x;ket  No.  ER95-416-O00| 

Take  notice  that  on  January  12,  1995. 
San  Diego  Gas  &  Electric  Company 
(SDG&E),  tendered  for  filing  an 
Interchange  Agreement  (Agreement) 
between  SDG&E  and  Associated  Power 
Services,  Inc.  (APSI). 

SDG&E  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  the  15th  day  of  March,  1995  oral  the 
earliest  possible  date. 

Copies  of  this  filing  were  ser\'ed  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  APSI. 

Comment  dote;  February  1,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

.Secretory. 

IFR  Doc.  95-1831  Filed  1-24-95:  8:45  am| 

BILUNG  COOE  6717-01-P 


[Project  No.  10867  Indiana] 

Hotliday  Historic  Restoration 
Associates;  Notice  of  Availability  of 
Draft  Environmental  Assessment 

January  19, 1995. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  F.R.  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  minor  license  for  the 
existing,  unlicensed  HoUiday 
Hydroelectric  Project,  located  on  the 
West  Fork  of  the  White  River,  Hamilton 
County,  Indiana,  and  has  prepared  a 
Draft  Environmental  Assessment  (DEA) 
for  the  project.  In  the  DEA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
existing  project  and  has  concluded  that 
approval  of  the  project,  with  appropriate 
mitigation  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  3104.  of  the  Commission's  offices 
at  941  North  Capitol  Street,  N.E.. 
Washington.  D.C.  20426. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  Lois 
D.  Cashell,  Secretary.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426.  Please  affix  Project  No.  10867  to 
all  comments.  For  further  information, 
please  contact  Mar)'  Golato, 
Environmental  Coordinator,  at  (202) 
219-2804. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  95-1836  Filed  1-14-95:  8:45  am| 

BILUNG  COOE  6717-01-M 


Project  No.  2587-002  Michigan  and 
Wisconsin] 

Northern  States  Power  Company 
Wisconsin;  Notice  of  Availability  of 
Final  Environmental  Assessment 

January-  19.  1995. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory' 
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Commission's  (Commission's) 
Regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  Ucense  for  the 
Superior  Falls  Hydroelectric  Project, 
located  on  the  Montreal  River  in  Iron 
County.  Wisconsin,  and  Gogebic 
County,  Michigan,  and  has  prepared  a 
Final  Environmental  Assessment  (FEA) 
for  the  project.  In  the  FEA.  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
existing  project  and  has  concluded  that 
approval  of  the  project,  with  appropriate 
environmental  protection  or 
enhancement  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  FEA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  3104.  of  the  Commission's  offices 
at  941  North  Capitol  Street  NE.. 
Washington.  DC  20426. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  95-1837  Filed  1-24-95:  8:45  ami 

BtLUNG  CODE  S717-01-M 

[Docket  No.  MG95-1-001] 

Algonquin  LNG,  Inc.;  Notice  of  Filing 

January  19.  1995. 

Take  notice  that  on  January  17.  1995. 
Algonquin  LNG,  Inc.  (Algonquin  LNG). 
submitted  revised  standards  of  conduct 
under  Order  Nos.  497  et  seq.^  and  Order 
Nos.  566  and  566-A.2  Algonquin  LNG 
states  that  it  is  revising  its  standards  of 
conduct  to  incorporate  the  changes 


>  Order  No.  497.  53  FR  22139  ()une  14.  19881.  HI 
FERC  Stats,  ft  Regs.  1 30.820  (1988):  Order  No.  497- 
.^.  order  on  rehearing,  54  FR  52781  (December  22. 
1989).  in  FERC  Stats,  ft  Regs.  30,868  (1989):  Order 
No.  497-B.  order  extending  sunset  date.  55  FR 
53291  (December  28.  1990).  UI  FERC  Stats,  ft  Regs. 
1  30.908  (1990):  Order  No.  497-C.  order  extending 
sunset  date.  57  FR  9  (January  2.  1992).  ID  FERC 
Stats,  ft  Regs.  1 30.934  (1991).  rehearing  denied.  57 
FR  5815  (February  18. 1992).  58  FERC  1 61.139 
(1992):  Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part).  969  F.2d  1187  (D.C  Cir.  1992): 
Order  No.  497-D.  order  on  remand  and  extending 
sunset  date,  ni  FERC  Stats,  ft  Regs.  1 30.958 
(December  4. 1992).  57  FR  58978  (December  14. 
1992):  Order  No.  497-E.  orderon  rehearing  and 
extending  sunset  dote.  59  FR  243  (January  4.  1994). 
65  FERC  1 61.381  (December  23.  1993):  Order  No. 
497-F.  order  denying  rehearing  and  granting 
clarification.  59  FR  15336  (April  1.  1994).  66  FERC 
1 61.347  (March  24.  1994):  and  Order  No.  497-G. 
order  extending  sunset  date.  59  FR  32884  (June  27. 
1994).  m  FERC  Stats,  ft  Regs.  1 30.996  (June  17, 
1994). 

2  Standards  of  Conduct  and  Repwrt  ing 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566,  59  FR  32885  (June  27, 
1994),  in  FERC  Stats,  ft  Regs.  1 30.997  (June  17. 
1994):  Order  No.  566-A.  order  on  rehearing.  59  FR 
52.896  (October  20,  1994).  69  FERC  1 61.044 
(October  14. 1994). 


required  by  Order  Nos.  566  and  566-A. 
Algonquin  LNG  also  states  that  it  is 
revising  its  standards  to  reflect  the 
Commission's  December  7. 1994.  Order 
on  Standards  of  Conduct  in  Docket  No, 
MG88-55-005.3 

Algonquin  LNG  states  that  copies  of 
this  filing  have  been  mailed  to  all 
parties  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding.  ^ 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington, 
D.C.  20426,  in  accordance  writh  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  February  3, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretory. 
|FR  Doc.  95-1838  Filed  1-24-95;  8:45  ami 

BILUNO  COOE  SriT-OI-M 


[Docket  No.  MG88-2-007] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Filing 

January  19. 1995. 

Take  notice  that  on  January  17,  1995, 
Algonquin  Gas  Transmission  Company 
(Algonquin),  submitted  revised 
standards  of  conduct  under  Order  Nos. 
497  et  seq.'  and  Order  Nos.  566  and 


'69  FERC  161,310  (1994). 

'  Order  No.  497,  53  FR  22139  (June  14.  1988),  UI 
FERC  Stats,  ft  Regs.  1 30,820  (1988);  Order  No.  497- 
A,  orderon  rehearing.  54  FR  52781  (December  22, 
1989).  ni  FERC  S  ats.  ft  Regs.  30.868  (1989):  Order 
No.  497-B,  order  extending  sunset  date,  55  FR 
53291  (December  28.  1990).  UI  FERC  Stats,  ft  Regs. 
1 30,908  (1990):  Order  No.  497-C.  order  extending 
sunset  date.  57  FR  9  (January  2. 1992).  lU  FERC 
Stats,  ft  Regs.  1 30.934  (1991).  rehearing  denied.  57 
FR  5815  (February  18.  1992).  58  FERC  1 61.139 
(1992):  Tenneco  Gas  v.  FEflC  (affirmed  in  part  and 
remanded  in  part),  969  F.  2d  1187  (D,C.  Cir.  1992); 
Order  No,  497-D.  order  on  remand  and  extending 
sunset  date.  HI  FERC  Stats,  ft  Regs,  1  30,958 
(December  4. 1992),  57  FR  58978  (December  14. 
1992):  Order  No.  497-E.  orderon  rehearing  and 
extending  sunset  date.  59  FR  243  (January  4.  1994). 
65  FERC1 61.381  (December  23. 1993);  Order  No. 
497-F,  order  denying  rehearing  and  granting 
clarification.  59  FR  15336  (April  1,  1994),  66  FERC 
1 61,347  (March  24,  1994):  and  Order  No,  497-C 
order  extending  sunset  date.  59  FR  32884  (June  27. 
1994),  in  FERC  Stats.  &  Regs.  1  30.996  (June  17. 
1994) 


566-A.2  Algonquin  states  that  it  is 
revising  its  standards  of  conduct  to 
incorporate  the  changes  required  by 
Order  No.  566-A.  Algonquin  also  states 
that  it  is  revising  its  standards  to  reflect 
the  Commission's  December  7. 1994 
Order  on  Standards  of  Conduct  in 
Docket  No.  MG88-55-005.3 

Algonquin  states  that  copies  of  this 
filing  have  been  mailed  to  all  parties  on 
the  official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  21 1 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  February  3, 1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection, 
Lois  D.  Cashell. 
Secretory. 
IFR  Df>c.  95-1839  Filed  1-24-95;  8:45  ami 

BILLING  COOC  6717-01-M 


[Docket  No.  RP94-397-004] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Refiling  of  Previously 
Accepted  Order  No.  497  Compliance 
Information 

Janiiar\'  19.  1995. 

Take  notice  that  on  January  13.  1995. 
K  N  Interstate  Gas  Transmission  Co. 
(KNI).  tendered  for  filing.  Third  Revised 
Sheet  No.  53  and  Second  Revised  Sheet 
No.  54.  to  its  FERC  gas  Tariff  Second 
Revised  Volume  No.  1-B.  These  tariff 
sheets  are  identical  to  those  accepted  on 
July  27.  1994  in  Docket  No.  MT94-5- 
000.  Through  inadvertence,  the  tariff 
sheets  accepted  in  Docket  No.  MT94-5- 
000  were  not  included  in  KNI's 
September  13  filing  in  Docket  No. 
RP94-397.  wherein  KNI  filed  its 
Revisions  to  Second  Revised  Volumes 
No.  1-A  and  B. 


■^  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No,  566,  59  FR  32885  (June  27. 
1994),  in  FERC  Stats,  ft  Regs.  1 30,997  (June  17, 
1994):  Order  No,  566-A.  order  on  rehearing.  59  FR 
52.896  (October  20.  1994).  69  FERC  1 61 .044 
(October  14.  1994), 

'69  FERC  161.310  (1994). 


Any  person  desiring  to  protest  with 
reference  to  this  filing  should  file  a 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE,,  Washington,  EX: 
20426,  All  such  protest  should  be  filed 
on  or  before  Januar>'  26,  1995,  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken.  Copies  of 
this:  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Sffcrptary. 
IFR  Doc.  95-1835  Filed  1-24-95;  8:45  ami 

BILUM:  code  6717-01-M 


[Docket  No.  RP95-30-003] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

lanuliry  19.  1995. 

T^ke  notice  that  on  January  12.  1995. 
Koch  Gateway  Pipeline  Company  (Koch 
Gatewav),  tendered  for  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1.  the  following  tariff  .sheets,  to  be 
effective  December  1,  1994: 

2n(i  Bub  Fourth  Revised  Sheet  No.  20 
2nd  Rub  Fourth  Revised  ShiH)l  No.  24 

Koch  Gateway  states  that  on 
December  15.  1994.  it  filed  a 
conipliance  filing  in  the  above 
referenced  proceeding  pursuant  to 
Commission's  order  dated  November  30. 
1994.  Koch  Gateway  states  that  it  is 
filinjg  the  above  referenced  tariff  sheets 
to  correct  typographical  errors  found  on 
the  previously  filed  Sheets. 

Koch  Gateway  also  states  that  the 
tariff  shpi^ts  are  being  mailed  to  all 
parties  o;i  the  official  service  list  created 
by  the  Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE,. 
Washington.  DC  20426.  in  accordance 
with  §385,211  of  the  Commission's 
regulations.  All  such  protests  .should  be 
filed  on  or  before  January  26.  1995. 
Protests  will  be  considered  by  the 
Comimission  in  determining  appropriate 
action  to  be  taken,  but  will  not  ser\e  to 
make  protestants  parties  to  the 
proceedings.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D,  CashcU. 
Secretary: 
IFR  Doc.  9.5-1833  Filed  1-24-95;  8:45  am] 

BILLING  CODE  6717-01-M 


Pocket  No.  RP8S-25»-071] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  19,  1995. 

Take  notice  that  on  January  11.  1995. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  to  be  effective  December 
27.  1994: 

First  Revised  Sheet  No.  242 
First  Revised  Sheet  No,  247 
First  Revised  Sheet  No.  249 

Northern  states  that  such  tariff  sheets 
are  being  submitted  in  compliance  with 
the  Commission's  Letter  Order  issued 
December  27,  1994.  in  the  above- 
referenced  Docket  Nos,  to  reproduce  the 
terms  and  conditions  of  the  pro  forma 
tariff  sheets  submitted  with  the 
Stipulation  and  Agreement  of 
Settlement  filed  October  7,  1994, 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions, 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator)'  Commission. 
825  North  Capitol  Street  NE,. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211),  All  such  protests  must  be  filed 
on  or  before  January  26.  1995,  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection, 
Lois  D,  Cashell.  . 
St^cTPtnry. 

IFR  Doc.  95-1834  Filed  1-24-9.S:  8:45  am] 
BILLING  COOE  6717-01-M 


[Docket  No.  RP94-394-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Technical 
Conference 

lanuary  19.  1995. 

In  the  Commission's  order  issued  on 
October  6.  1994  in  the  above-captioned 
proceeding,  the  Commission  ordered 
that  a  technical  conference  be  convened 
to  resolve  issues  raised  by  the  filing. 
The  conference  to  address  the  is.sues  has 
been  scheduled  for  Februar>'  8.  1995.  at 
10:00  a.m.  in  a  room  to  be  designated  at 
the  offices  of  the  Federal  Energy 


Regulatory  Commission.  810  First  Street 

NE,,  Washington.  DC  20426. 

Lois  D.  Cashell, 

Secretary: 

IFR  DtK.  95-1832  Filed  1-24-95;  8:45  ami 

BILLING  COOE  6717-«1-M 


[Docket  No.  EL95-1 9-000] 

San  Diego  Gas  &  Electric  Company; 
Notice  of  Filing 

lanuan,19.  1995. 

Take  notice  that  on  Januarv- 18.  1995. 
San  Diego  Gas  &  Electric  Company  (San 
Diego),  filed  aPetition  For  Enforcement 
pursuant  to  Section  210(h)  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
(PURPA).  or.  in  the  alternative,  for  a 
Declaratory  Order.  San  Diego  states  that 
the  California  Public  Utilities 
Commission  (California  Comniis.sion). 
has  ordered  San  Diego  to  sign  long-term, 
fixed  price  contracts  with  qualifving 
facilities  (Qfs)  to  purchase  491  MW  oi 
new  capacity  that  will  come  on  line  in 
1997-99.  San  Diego  asserts  that  these 
new  contracts  will  require  payments 
above  its  avoided  cost  and  will 
dramatically  increase  stranded  costs  in 
a  soon  to  be  restructured  electric  utility 
industry.  San  Diego  requests  the 
Commission  to  relieve  San  Diego  and  its 
customers  from  these  California 
Commission  orders  which  it  asserts 
violate  both  PURPA  and  this 
Commission's  regulations.  18  CFR  {';in 
292. 

Any  person  desiring  to  be  heord  or  to 
protest  said  filing  should  file  a  motion 
to  interyene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385,214).  All  such  motions  or 
protests  should  be  filed  on  or-before 
February  8.  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  !»«• 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  parf\ 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  piiblu: 
inspection, 
Lois  D.  Cashell. 
Secmtnry: 

jFR  Doc.  95-1840  Filed  1-24-95;  8.45  ami 
BILUNG  COOE  6717-01-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-00401;  FRL-4933-8] 

FIFRA  Scientific  Advisory  Pane*;  Open 
Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  There  will  be  a  1-day  meeting 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  Scientific 
Advisory  Panel  (SAP)  Subpanel  on 
Plant  Pesticides  to  review  a  set  of 
scientific  issues  being  considered  by  the 
Agency  in  connection  with  Monsanto's 
application  for  registration  of  a 
transgenic  plant  pesticide.  The  plant 
pesticide  contains  the  active  ingredient 
Bacillus  thuringiensis  subsp.  tenebrionis 
delta  endotoxin  protein  as  produced  by 
the  CrylllA  gene  and  its  controlling 
sequences  in  potatoes. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  March  1, 1995,  from  8:30 
a.m.  to  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at: 
Crystal  Mall  #2. 11th  Floor  Conference 
Room  (Fish  Bowl),  1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATKSM  CONTACT: 
By  mail:  Robert  B.  Jaeger,  Designated 
Federal  Official.  FIFRA  Scientific 
Advisory  Panel  (7509C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Rni.  819B,  CM 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  (703)  305-5369  or  7351. 
Copies  of  documents  may  be  obtained 
by  contacting:  By  mail:  Public  Docket 
and  Freedom  of  Information  Section, 
Field  Operations  Division  (7506C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1128  Bay.  CM  #2. 1921  Jefferson 
Davis  Highway.  Arlington,  VA,  (703) 
305-5805  or  5454. 
SUPPLEMENTARY  MF0RMAT10N:  The 
agenda  for  the  meeting  will  be  available 
from  the  public  docket  within  a  week  or 
two  prior  to  the  meeting.  Copies  of 
information  submitted  to  the  Agency  in 
support  of  this  registration  (MRID# 
429322-01  thru  429322-20).  and 
Agency  reviews  of  these  data  will  be 
available  from  the  public  docket.  The 
release  of  data  is  subject  to  section  10(g) 
of  FIFRA;  disclosure  requires 
submission  of  a  signed  Affirmation  of 
Non-multinational  Status  form.  Contact 
the  OPP  docket  staff  to  receive  a  copy 
of  the  form.  Due  to  the  volume  of  data 


(in  excess  of  3,000  pages),  callers  will 
receive  the  data  on  microfiche.  A 
papercopy  of  the  data  is  available  for 
viewing  in  the  docket. 

Any  member  of  the  public  wishing  to 
submit  written  comments  should 
contact  Robert  B.  Jaeger  at  the  address 
or  the  phone  number  given  above  to  be 
sure  that  the  meeting  is  still  scheduled 
and  to  confirm  the  Panel's  agenda. 
Interested  persons  are  permitted  to  file 
written  statements  before  the  meeting. 
To  the  extent  that  time  permits  and 
upon  advance  notice  to  the  Designated 
Federal  Official,  interested  persons  may 
be  permitted  by  the  chairman  of  the 
Scientific  Advisory  Panel  to  present  oral 
statements  at  the  meeting.  There  is  no 
limit  on  written  comments  for 
consideration  by  the  Panel,  but  oral 
statements  before  the  panel  are  limited 
to  approximately  5  minutes.  Since  oral 
statements  will  be  permitted  only  as 
time  permits,  the  Agency  urges  the 
public  to  submit  written  comments  in 
lieu  of  oral  presentations.  Persons 
wishing  to  make  oral  and/or  written 
statements  should  notify  the  Designated 
Federal  Official  and  submit  20  copies  of 
a  summary  no  later  than  February  17. 
1995,  in  order  to  ensure  appropriate 
consideration  by  the  Panel. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice.  The  public  docket 
will  be  available  for  public  inspection  in 
Rm.  1128  Bay  at  the  address  given 
above,  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  All  statements  will  be  made 
part  of  the  record  and  will  be  taken  into 
consideration  by  the  Panel. 

Copies  of  the  Panel's  report  of  their 
recommendations  will  be  available  10  to 
15  working  days  after  the  meeting  and 
may  be  obtained  by  contacting  the 
Public  Docket  and  Freedom  of 
Information  Section  at  the  address  or 
telephone  number  given  above. 

Dated:  January  19.  1995. 
Daniel  Barolo, 

Director.  Office  of  Pesticide  Mro/jroms. 
IFR  Doc.  95-2009  Filed  1-24-95:  8:45  ami 
BILLING  CODE  6$60-S0-F 


[OPP-30106;  FRL-4S34-2] 

Notice  Of  Limited  Plant  Propagation 
Registration  for  a  Plant-Pesticide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  proposing  to  issue  a 
limited  plant  propagation  registration 
under  section  3(c)(5)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  to  Monsanto  Company  for 
the  Bacillus  thuringiensis  var. 
tenebrionis  (B.t.t)  delta  endotoxin 
produced  in  potatoes  for  the  purpose  of 
increasing  reproductive  plant  materials 
(plant  propagation/seed  production). 
This  limited  plant  propagation 
registration  will  be  restricted  as  to  the  ' 
duration  of  the  registration,  time  and 
acreage  of  potatoes  planted,  the  amount 
of  delta-endotoxin  produced,  and  the 
subsequent  harvesting  and  processing  of 
the  resulting  crop.  EPA  is  proposing  to 
issue  this  limited  registration  because 
the  intent  of  the  plantings  is  to  increase 
reproductive  plant  materials. 

DATES:  Comments  identified  by  the 
docket  control  number  |OPP-30106l 
must  be  received  on  or  before  February 
24. 1995. 

ADDRESSES:  By  mail:  Submit  written 
comments  identified  by  the  document 
control  number  [OPP-301061  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Attention:  Phil  Hutton.  In  person  bring 
comments  to:  Rm.  1132.  CM  #2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  the  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Hutton,  Biopesticides  and  Pollution 
Prevention  Division  (7501W).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW.. 
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Washington.  DC  20460.  Telephone 
number:  (703)  308-8260.     - 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  several  requests  for 
experimental  use  permits  for  plant- 
pesticides  which  include  acreage 
dedicated  solely  to  seed  increase. 
Because  plant-pesticides  are  produced 
in  living  plants,  their  commercial 
development  involves  the  propagation 
and  breeding  of  new  varieties  of  the 
crops  producing  the  plant-pesticides. 
This  plant-breeding  process  also 
involves  increases  of  plant  reproductive 
materials  prior  to  commercialization. 
The  production  of  propagative  plant 
products  (such  as  seeds,  tubers,  corms, 
cuttings,  etc.)  is  an  integral  step  in  the 
development  of  new  commercial  plant 
varieties.  Because  of  the  biology  of 
plants  and  general  planting  and 
harvesting  restrictions  associated  with 
plant  propagation,  this  step  usually 
takes  an  entire  year  in  the  product 
development  cycle.  In  the  case  of  tree 
crops,  it  may  take  much  longer. 

EPA  has  considered  procedural 
options  under  FIFRA  which  would 
allow  plant-pesticides  to  be  propagated 
for  the  production  of  reproductive  plant 
materials  under  limited  acreage  and 
conditions  in  instances  where  the 
Agency  has  determined  that  such  plant 
propagation  will  not  result  in 
unreasonable  adverse  effects  to  humans 
or  the  environment.  EPA  has 
determined  that  a  limited  registration 
under  section  3(c)(5)  is  an  appropriate 
regulatory  vehicle  for  pesticides 
produced  in  plants  grown  for  the 
purposes  of  plant  propagation/seed 
increase.  A  limited  registration  will 
stipulate  the  conditions  under  which 
the  plantings  could  occur  and  may 
include  such  restrictions  as  the  acreage 
to  be  planted,  the  design  of  the  field 
sites  to  ensure  adequate  containment, 
the  locations  of  the  field  sites,  and  any 
other  restrictions  deemed  necessary. 
The  Agency,  in  making  its  finding  of  no 
unreasonable  adverse  effects,  will  rely 
in  part  upon  the  restrictions  set  in  the 
limited  registration.  The  limited 
registration  will  also  stipulate  that  the 
company  acquiring  the  registration  is 
liable  for  the  actions  of  its  cooperators 
in  terms  of  meeting  the  conditions  of  the 
registration.  Companies  that  wish  to 
make  applications  for  a  limited 
registration  under  FIFRA  section  3(c)(5) 
for  the  purposes  of  plant  propagation/ 
seed  production  should  be  cognizant  of 
tolerance  requirements  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(FFDCA).  Crop  destruction  or  other 
actions  to  prevent  the  introduction  of 
the  resulting  crop  into  commerce  will  be 
a  necessary  condition  of  a  limited 


registration  in  the  absence  of  a  tolerance 
or  exemption  from  the  requirement  of  a 
tolerance.  Moreover,  seeds  or  other 
plant  parts  may  be  restricted  in  their 
sale  or  distribution. 

Monsanto  has  requested  a  limited 
registration  for  plant  propagation  and 
has  proposed  certain  conditions  for  the 
registration.  The  Agency  has  evaluated 
the  information  and  data  that  have  been 
submitted  by  Monsanto  concerning  the 
potential  risks  from  planting  potatoes 
producing  Bacillus  thuringiensis  var. 
tenebrionis  (B.t.t.)  delta  endotoxin  for 
the  purpose  of  increasing  propagative 
materials.  The  information  and  data 
evaluated  by  the  Agency  to  date  has  led 
EPA  to  conclude  that,  under  the 
restrictions  of  the  limited  registration, 
there  will  be  no  unreasonable  adverse 
effects  to  humans  or  the  environment. 

Therefore,  EPA  is  proposing  to  issue 
the  following  limited  registration: 

524—474.  Monsanto  Company,  700 
Chesterfield  Parkway  North.  St.  Louis. 
MO  63198.  The  approved  limited 
registration  for  plant  propagation  would 
allow  the  use  of  4.988.9  grams  of 
Bacillus  thuringiensis  crylllc  delta 
endotoxin  produced  in  potato  plants 
grown  from  both  tubers  and  plantlets 
over  a  total  of  8.186  acres.  Planting  of 
the  product  would  be  limited  to  the 
states  of  Colorado,  Idaho,  Maine. 
Michigan.  Minnesota.  Montana. 
Nebraska,  New  York,  North  Dakota, 
Oregon,  Washington,  and  Wisconsin. 
The  registration  would  be  limited  to 
plantings  from  March  1, 1995  through 
January  1. 1995.  and  would  include 
associated  agronomic  activities  such  as 
the  harvesting  and  processing  of  plant 
propagative  materials.  Sale  or 
distribution  of  the  crop  or  plant 
propagative  materials  would  be 
prohibited.  This  registration  would  also 
be  limited  in  that  all  crops  must  be 
either  destroyed  or  stored  for  future 
plantings  or  research. 

Interested  parties  should  note  that 
EPA  will  be  holding  a  meeting  of  the 
Scientific  Advisory  Panel  on  March  1. 
1995,  for  consideration  of  a  full 
registration  under  FIFRA  section  3(c)(5) 
(i.e.,  a  registration  not  restricted  to 
propagation,  and  unlimited  acreage)  for 
this  product.  The  scientific  merits  of  a 
proposed  exemption  from  the 
requirement  of  a  tolerance  will  also  be 
discussed  at  this  meeting. 

List  of  Subiects 

Environmental  protection.  , 

Biotechnology,  Plant-pesticide, 
Pesticides.  Plants,  Registration. 


Dated:  )anuary  19, 1995. 
Daniel  Barolo, 

Director,  Office  of  Pesticide  Programs. 

[PR  Doc.  95-^857  Filed  1-24-95;  8:45  ami 
BILLMG  COOE  »S60-60-F 


[OPP-1 80959;  FRL-4930-2] 

Receipt  of  Application  for  Emergency 
Exemption  To  Use  Fenoxycarb; 
Solicitation  of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


summary:  EPA  has  received  specific 
exemption  requests  from  the  Oregon 
and  Washington  Departments  of 
Agriculture  (hereafter  referred  to  as  the 
"Applicants")  for  use  of  the  pesticide 
fenoxycarb  (CAS  72490-01-8)  to  control 
pear  psylla  [Cacopsylla  pyricola)  on  up 
to  10,200,  and  26,000  acres  of  pears, 
respectively.  The  Applicants  propose 
the  first  food  use  of  an  active  ingredient; 
therefore,  in  accordance  with  40  CFR 
166.24.  EPA  is  soUciting  pubUc 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemptions. 
DATES:  Comments  must  be  received  on 
or  before  February  9, 1995. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-1 80959,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.  SW, 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128.  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1128.  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (7505  W),  Office  of  Pesticide 


JMI 
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Programs,  Environmental  Protection 
Agency.  401  M  St.  SW.  Washington,  DC 
20460.  Office  location  and  telephone 
number:  6th  Floor,  Crystal  Station  #1, 
2800  Jefferson  Davis  Highwray. 
ArHngton,  VA.  (703-30&-8791). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicants  have 
requested  the  Administrator  to  issue 
specific  exemptions  for  the  use  of  the 
insecticide  fenoxycarb,  to  control  pear 
psylla,  on  up  to  10,200  acres  of  pears  in 
Oregon,  and  26,000  acres  of  pears  in 
Washington.  Information  in  accordance 
with  40  CFR  part  166  was  submitted  as 
part  of  these  requests. 

The  Applicants  state  that  peai  psylla 
is  a  major,  chronic  pest  of  pear  orchards. 
If  the  pest  is  left  uncontrolled,  it  will 
cause  dramatic  yield  decreases,  and 
eventual  tree  debilitation.  Damage  is 
caused  by  honeydew,  secreted  by  the 
pear  psylla  nymphs  while  feeding, 
which  causes  deformed  fruit  and 
russeting,  leading  to  major  quality 
problems,  downgrading  of  fruit,  and 
increased  cullage.  In  addition,  the 
honeydew  causes  secondary  problems 
with  black  sooty  mold  on  the  fruit. 
While  feeding,  the  pear  psylla  also 
injects  a  toxin  into  the  tree,  which  is 
debilitating  and  reduces  vigor  and, 
ultimately,  yield.  The  Applicants  state 
that  the  need  for  a  method  of  reducing 
the  overwintering  adult  population 
before  they  lay  appreciable  numbers  of 
eggs  in  the  spring  is  critical  to  pear 
psylla  control.  The  only  effective  pre- 
bloom  materials  for  some  years  were  the 
synthetic  pyrethroids,  permethrin  and 
fenvalerate.  When  widespread 
resistance  to  these  materials  became 
evident  in  the  psylla  population  by 
1987-88,  the  Applicants  state  that 
cyfluthrin  was  used  under  section  18 
exemptions  in  1988-1992,  and  was 
found  to  be  efficacious.  In  1993,  this  use 
of  fenoxycarb  was  first  requested  by 
Washington  state,  who  claimed  that 
resistance  to  cyfluthrin  was  being 
obsened.  However,  the  toxicology  data 
available  at  that  time  for  fenoxycarb  did 
not  support  this  use,  and  cyfluthrin  was 
again  used  under  section  18  during  the 
1993  season.  In  the  1993-4  season,  both 
Washington  and  Oregon  requested 
exemptions  for  this  use.  Adequate 
toxicology  data  were  available  to 
support  the  use  under  section  18,  and 
the  exemptions  were  subsequently 
granted.  The  Applicants  claim  that  most 


of  the  pear  psylla  populations  are  now 
resistant  to  cyfluthrin,  and  are  therefore 
again  requesting  this  use  of  fenoxycarb 
for  control  of  pear  psylla  in  pears. 

The  Applicants  wishes  to  treat  up  to 
10,200  acres  of  pear  trees  in  Oregon,  and 
up  to  26,000  acres  in  Washington.  This 
would  translate  to  a  possible  total  of 
2,550  pounds  of  active  ingredient 
(10,200  lbs.  product)  in  Oregon,  and  up 
to  6,500  lbs.  a.i.  (26,000  lbs.  product)  in 
Washington.  Up  to  two  applications 
would  be  made  per  growing  season,  at 
a  maximum  rate  of  2  oz.  a.i.  (8  oz. 
product)  per  acre,  diluted  in  water  to 
make  a  minimum  spray  volume  of  50- 
400  gallons  per  acre.  Application  of 
fenoxycarb  would  not  be  allowed  by  air 
or  through  chemigation  equipment. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  applications 
themselves.  The  regulations  governing 
section  18  require  publication  of  a 
notice  of  receipt  in  the  Federal  Register 
and  solicit  pubUc  comment  on  an 
application  for  a  specific  exemption 
proposing  the  first  food  use  of  an  active 
ingredient.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemptions  requested  by  the 
Oregon  and  Washington  Departments  of 
Agriculture. 

List  of  Subjects 

Environmental  protection.  Pesticide 
and  pests.  Crisis  exemptions. 

Dattd:  Janiiar>- in,  199.5. 

Stephen  L.  Johnson, 

Director.  Ftftgistration  Division.  Office  of 
Pesticide  Pro^inims. 

IFK  Dim;.  95-1860  Filed  1-24-9.5;  8:45  ami 

BILLING  CODE  6560-SO-f 


[OPP-34071;  FRL-4931-9] 

Reregistration  Eligibility  Decision 
Documents  for  Hexadecadienol,  et  al. 
and  Notice  to  Remove  Benzocaine; 
Availability  for  Comment 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability  of 

Reregistration  Eligibility  Decision 

documents;  opening  of  public  comment 

period. 

SUMMARY:  This  notice  announces  the 
availability  of  the  Reregistration 
Eligibility  Decision  (RED)  documents  for 
the  active  ingredients  Cresol/Xvlenol 


(List  D,  cases  4027  and  4098),  Disodium 
cyanodithioimidocarbonate  (DCDIC) 
(List  C,  case  3065),  Fenbutatin-Oxide 
(List  A,  case  0245),  Hexadecadienol 
(List  D,  case  4111),  Limonene  (List  C, 
case  3083).  Nuosept  145  (List  C.  case 
3052).  Sodium  Cyanide  (List  C,  case 
3086).  2-Mercaptobenzothiazole  (List  B, 
case  2380)  and  2,2-Dibromo-3- 
nitrilopropionamide  (DBNPA)  (List  C, 
case  3056).  This  notice  starts  a  60-day 
public  comment  period.  The  REDs  for 
the  chemicals  listed  above  are  the 
Agency's  formal  regulatory  assessments 
of  the  health  and  environmental  data 
base  of  the  subject  chemicals  and 
present  the  Agency's  determination 
regarding  which  pesticidal  uses  are 
eligible  for  reregistration.  This  notice 
also  announces  the  removal  of 
Benzocaine  as  an  active  ingredient 
under  FIFRA  (List  D,  case  4012). 
DATES:  Written  comments  on  these 
decisions  mu.st  bt!  submitted  bv  March 
27.  1995. 

ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  number 
"OPP-34071"  and  the  case  number 
(noted  above),  should  be  submitted  to: 
By  mail:  OPP  Pesticide  Docket.  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460.  In 
person,  deliver  comments  to:  OPP 
Pesticide  Docket.  Rm.  1132.  Crystal  Mall 
#2.  1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

Information  submitted  as  a  comment 
in  response  to  this  Notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information 
(CBI)."  Information  so  marked  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  lie  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice.  The  public  docket 
and  docket  index  will  be  available  for 
public  inspection  in  Rm.  1132  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holiday.s. 

"To  request  a  copy  of  any  of  the  above 
listed  RED  documents,  or  a  RED  fact 
sheet,  contact  the  OPP  Pesticide  Docket, 
Public  Response  and  Program  Resources 
Branch,  in  Rm.  1132  at  the  addre.ss 
given  above  or  call  (703)  305-5805. 

Ele<;tronic  copies  of  the  REDs  and 
RED  fact  sheets  can  be  downloaded 
from  the  Pesticide  Special  Review  and 
Reregistration  Information  System  at 


7Q3-308-7224.  and  also  can  be  reached 
oiithe  Internet  via  FEDWORLD.GOV 


and  EPA's  gopher  server. 
EARTH1.EPA.GOV. 


Chemical  Review  Manager 


Bart>ara  Briscoe  ... 

Paul  Lewis 

Bonnie  Adier 

Susan  Jennings  ... 

Tom  Myers  

Emily  Mitchell  

Kathleen  Depukat 


Riphard 


GetJken 


Teleptrone  No. 


(703)  308-8177 
(703)  308-8015 
(703)  308-8523 
(703)  308-8021 
(703)  308-8074 
(703)  308-8583 
(703)  308-8587 


(703)  308-8591 


FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  on  the  above  listed 
decisions  should  be  directed  to  the 
appropriate  Chemical  Review  Managers 

Chemical  Name 


Benzocaine 

Cresol/Xylenol 

Disodium  cyanodfthtotmkJocartKinafe  (DCDIC) 

Fenbutatin-Oxide 

Hexadecadtenol 

ljfTX)ner>e 

Nuosept  145 

Sodium  Cyanide 

2-mercaptot)enzofhiazote 

2.2-dityomo-3-nitriloprop<or^amtde  (DBNPA) 


SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act,  as  amended  in  1988, 
EPA  is  conducting  an  accelerated 
reregistration  program  to  reevaluate 
existing  pesticides  to  make  sure  they 
meet  current  scientific  and  regulatory 
standards.  The  data  base  to  support  the 
reregistration  of  each  of  the  chemicals 
listed  above  is  substantially  complete. 
EPA  has  determined  that  all  currently 
registered  products  subject  to 
reregistration  containing  these  active 
ingredients  are  eligible  for 
retegistration.  The  Agency  has  issued 
Reregistration  Eligibility  Decision  (RED) 
documents  for  the  pesticidal  active 
ingredients  listed  above  with  the 
exception  of  benzocaine,  which  is  being 
delisted  through  this  notice.  The  active 
ingredient  known  as  benzocaine  and 
identified  as  case  4012  on  Reregistration 
List  D  is  hereby  removed  because  it  does 
not  meet  the  definition  of  an  active 
ingredient  as  stated  in  section  2  of 
FIFRA.  Benzocaine  does  not  prevent, 
destroy,  repel  or  mitigate  any  pest. 
Benzocaine  is  regulated  as  a  medicine 
byiFDA.  The  single  product  currently 
registered  containing  benzocaine  as  an 
itcli  reliever  also  contains  sulfur  as  a 
pesticidal  active  ingredient.  The 
product  will  continue  to  be  regulated  by 
EPA  as  sulfur  is  the  active  ingredient 
used  in  the  product  to  repel  chiggers 
(redbugs).  This  action  effectively 
reriioves  benzocaine  as  an  active 
ingredient  from  the  Agency's 
reregistration  program. 

All  registrants  of  products  containing 
one  or  more  of  the  above  listed  active 
ingredients  have  been  sent  the 
appropriate  RED  documents  and  must 
respond  to  labeling  requirements  and 
product  specific  data  requirements  (if 
applicable)  within  8  months  of  receipt. 
Products  containing  other  active 
ingredients  will  not  be  reregistered  until 
thcMe  other  active  ingredients  are 


determined  to  \ye  eligible  for 
reregistration. 

The  reregistration  program  is  being 
conducted  under  Congressionally 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore,  EPA  is  issuing 
these  REDs  as  final  documents  with  a 
60-day  comment  period.  Although  the 
60-day  public  comment  period  does  not 
affect  the  registrant's  response  due  date, 
it  is  intended  to  provide  an  opportunity 
for  public  input  and  a  mechanism  for 
initiating  any  necessan,-  amendments  to 
the  RED.  All  comments  will  be  carefully 
considered  by  the  Agency.  If  any 
comment  significantlv  affects  a  RED, 
EPA  will  amend  the  RED  by  publishing 
the  amendment  in  the  Federal  Register. 

List  of  Subjects 

Environmental  protection. 
Dated:  Januar>-  12.  1995. 

Peter  Caulkins. 

Acting  Director.  Special  Fleview  and 
Reregistration  Division.  Office  of  Pesticide 
Programs. 

jFR  Doc.  95-1861  Filed  1-24-95;  8:45  am| 

BILUNG  CODE  6560-60-F 

[OPP-180958;  FRL  4930-1] 

Receipt  of  Application  for  Emergency 
Exemption  to  use  Pyrithiobac-Sodium 
Herbicide;  Solicitation  of  Public 
Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


JMI 


SUMMARY:  EPA  has  received  a  specific 
exemption  request  from  the  South 
Carolina  Department  of  Fertilizer  and 
Pesticide  Control  (hereafter  referred  to 
as  the  "Applicant")  for  use  of  the 
pesticide,  pyrithiobac-sodium,  to 
control  Palmer  amaranth  on  up  to 


135.000  acres  of  cotton  in  South 
Carolina.  In  accordance  with  40  CFR 
166.24,  EPA  is  soliciting  public 
cromment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 

DATES:  Comments  must  be  received  on 
or  before  Februar}-  9,  1995. 

ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  ••OPP-180958,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Human  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1128.  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  mav  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
••Confidential  Business  Information. '• 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  \%Titten 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1128,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Highway.  Arlington.  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margarita  Collantes,  Registration 
Division  (7505W).  Office  of  Pe<;ticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
number:  fith  Floor.  Crvstal  Station  #1. 
2800  Jefferson  Da\  is  Highwav. 
Arlington.  VA,  (703)  308-8347 
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SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  LJ.S.C.  136p).  the  Administratormay, 
at  her  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  use  of  the  herbicide, 
pyrithiobac-sodium,  available  as  Staple 
from  DuPont  Agricultural  Pro  •'nets,  to 
control  Palmer  amaranth  on  up  to 
135,000  acres  of  cotton  in  South 
Carolina.  Information  in  accordance 
with  40  CFR  part  166  was  submitted  as 
part  of  this  request. 

According  to  the  Applicant, 
dinitroaniline  (dna)  herbicides  were 
used  on  essentially  all  of  South 
Carolina's  cotton  acreage  since  the  mid 
1960"s.  It  was  not  until  1989,  that  the 
presence  of  a  dna-resistant  Palmer 
amaranth  biotype  was  first  suspected  in 
a  Lee  County  cotton  field  in  South 
Qirolina.  Since  this  time  Palmer 
amaranth  has  become  recognized  as 
South  Caroli.".a's  most  troublesome 
weed  in  cotton.  This  phenomenon  is 
due  to  the  intensive  selection  pressure 
associated  with  yearly  applications  of 
dinitroaniline  herbicides  with 
es.sentialiy  no  herbicide  rotation.  In 
fields  where  Palmer  amaranth  exhibited 
resistance  to  the  dna's  and  where 
acceptable  early-season  control  was  not 
achieved  with  the  other  soil-applied 
herbicides.  Palmer  amaranth  could  not 
be  controlled  with  postemergence 
treatments.  No  selective  postemergence 
over-the-top  herbicides  are  registered  for 
cotton  that  will  control  Palmer 
amaranth.  The  applicant  estimates  a  60 
percent  yield  reduction  resulting  in 
significant  economic  loss  if  the  request 
for  use  of  pyrithiobac-.sodium  on  cotton 
is  not  granted. 

Under  the  proposed  exemption,  a 
maximum  of  two  ground  applications  of 
Staple  would  be  made  at  1.0  fiuid 
ounces  of  product  (0.0625  pounds  active 
ingredient=1.2  ounces  of  product)  per 
acre.  Not  to  exceed  2.0  fTuid  ounces  of 
product  (0.1250  pound  active 
ingredient=2.4  ounces  of  product)  per 
acre  per  season  for  pre  and  post 
applications.  No  applications  would  be 
made  within  45  days  of  harvest. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
it.self.  T^e  regulations  governing  section 
18  require  that  the  Agency  publish 
notice  of  receipt  in  the  Federal  Register 
and  solicit  public  comment  on  an 
application  for  a  specific  exemption 
proposing  use  of  a  new  chemical  (i.e., 
an  active  ingredient  not  contained  in 


anv  currently  registered  pesticide)  [40 
CFR  166.24  (a)(1)). 

Pyrithiobac-sodium  is  a  new 
chemical.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above.  The 
Agency  will  review  and  consider  all 
comments  received  during  the  comment 
period  in  determining  whether  to  issue 
the  emergency  exemption  requested  by 
the  South  Carolina  Department  of 
Fertilizer  and  Pesticide  Control. 

List  of  Subjects 

Environmental  protection.  Pesticide 
and  pests.  Crisis  exemptions. 

Dated:  January  17, 1995. 

Stephen  L.  Johnson, 

Director.  Re^stwtion  Division.  Office  of 
Pesticide  Programs. 

|FR  Dtx;.  95-1859  Filed  1-24-95;  8:45  am) 

BILLING  CODE  6S60-6a-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2053] 

Petitions  for  Reconstruction  of  Actions 
in  Rulemaking  Proceedings 

lu;iuar>;20.  1995. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  Section  1.429(e).  The  full  text  of 
these  documents  are  available  for 
viewing  and  copying  in  Room  239, 1919 
M  Street.  N.W..  Washington,  D.C.  or 
may  be  purchased  from  the 
Commission's  copy  contractor  ITS,  Inc. 
(202)  857-3800.  Opposition  to  these 
petitions  must  be  filed  February  9, 1995. 
bee  section  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(l3)(l)). 
Replies  to  an  opposition  must  be  filed 
within  10  dnys  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Telephone  Company — Cable 
Television  Cross-Ownership  Rules 
Sections  63.54-63.58;  Amendment  of 
Parts  32,  36,  61,  64  and  69  of  the 
Commission's  Rules  To  Establish  and 
Implement  Regulatory  Procedures  for 
Video  Dialtone  Service.  (CC  Docket 
No.  87-266  and  RM-8221) 

Number  of  Petitions  Filed:  3 

Subject:  Implementation  of  Section 
309(j)  of  the  Communications  Act — 
Competitive  Bidding.  (PP  Docket  No. 
93-253) 

Number  of  Petitions  Filed:  6 


Fedt-ral  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

|FR  Doc.  95-1820  Filed  1-24-95;  8:45  ami 

BILLING  CODE  e712-01-M 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Issuance  of  Certificate  (Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 
Club  Med  Sales,  Inc.  and  Services  et 

Transports  Cruise  Lines,  40  West  57th 

Street,  New  York,  NY  10019 
Vessel:  CLUB  MED  1 

Dated:  January  19, 1995. 
Joseph  C.  Polking, 
Secretary. 
|FR  Doc.  9.5-1  ROl  Filed  1-24-95;  8:45  am] 

BILUNG  CODE  6730-01-M 


Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
t:ontact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
Celadon-Jacky  Maeder  Company.  590 
Belleville  Turnpike,  Kearny,  NJ 
07032,  Officers:  Norman  Groif,  CEO, 
Leslie  Weiss,  Exec.  Vice  President 
"J.I.F."  Jet  International  Forwarding 
Inc..  9999  N.W.  89th  Avenue  Bay. 
#20.  Medley.  FL  33178.  Officers: 
Francisco  Santana.  President. 
Christina  Santana.  Vice  President 
Corexport  Corporation.  2221  Edge  Lake 
Drive,  Ste.  195,  Charlotte,  NC  28217, 
Officers:  James  Lewis  Garst,  III, 
President.  Catherine  M.  Gilbert,  Vice 
President 
RHE  Specialty  Transport,  Inc.,  123 
Pennsylvania  Ave.,  South  Kearny,  NJ 
07032.  Officer:  Oscar  S.  Lara, 
President 
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Ciihe  Cargo  Corporation,  5435  NW  72nd 
Ave.,  Miami,  FL  33166.  Officer:  Luis 
A.  Pinedo,  President 

Dfeted:  Januar\'  19,  1995. 

By  the  Federal  Maritime  Commission. 
Joseph  C.  Polking. 
Set  'l^tary. 
IFrt  Doc.  95-1802  Filed  1-24-95;  8:45  am] 

BILIMG  CODE  6730-01-M 


Ocean  Freight  Forwarder  License 
Revocations 

lMotit;e  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
peftaining  to  the  licensing  of  ot;ean 
freight  forwarders,  46  CFR  Part  510. 
Liqense  Number:  2869 
NafBe:  E.D.R.  International.  Int:. 
•Adidress:  5520  NW.  35th  Ave..  Miami, 

FL  33142 
Dale  Revoked:  December  14,  1994 
Reason:  Failed  to  maintain  a  valid 

sjurety  bond. 
Lidimse  Number:  1644 
Name:  Curtis  &.  Churchill.  Inc. 
AdHri'ss:  142-32  29th  Ave.,  Flushing, 

NY  11354 
Date  Revoked:  December  15,  1994 
Reason:  Surrendered  license 

\loluntarily. 

Lict*ise  Number:  1112 
Name:  Circle  Airfreight  Corp. 
Adilress:  260  Townsend  Street,  San 

Francisco.  CA  94107 
DatjH  Revoked:  December  19,  1994 
Reason:  Surrendered  license 

\-joluntarily. 
Lic|,'nse  Number:  2632 
Name:  Max  Gruenhut  International,  Inc. 
Address:  260  Townsend  Street,  San 

FVnncisco,  CA  94107 
Date  Revoked:  December  19,  1994 
Reason:  Surrendered  license 

voluntarily. 

Licen.->e  Number:  3796 

Name:  Eagle  Freight  Ser\'ices.  Inc. 

Address:  534  Eccles  Ave..  So.  San 

Fraqci-sco,  CA  94080 
Date  Revoked:  December  22,  1994 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 
License  Number:  2036 
Nartie:  Goth  Transport  ln<;. 
Address:  196  Birch  Hill  Rd..  Lo«;ust 

Valley,  NY  11.560 
Date  Revoked:  January  10.  1995 
Reason:  Surrendered  license 

vohmtarily. 
License  Number:  3860 
Name:  Blasi  Forivarders  &  .Services.  Inc. 


Address:  1325  N.W.  93rd  Ct.,  Ste.  B- 

112,  Miami,  FL  33172 
Date  Revoked:  January  10,  1995 
Reason:  Surrendered  license 

voluntarily. 

Bryant  L.  VanBrakle, 

Director.  Biiretw  nf  Tariffs.  (Anlificntion  and 
Licensing. 

IFR  Doc.  9.5-18r):j  Filed  1-24-95;  8:45  ami 

BILUNG  CODE  6730-01-M 


JMI 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 
Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  0MB  delegated  authoritv.  as  per 
5  CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reser\'e  Board  Clearance 
Officer — Mpry  M.  McLaughlin — 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  Svstem,  Washington,  D.C. 
20551  (202-452-3829):  for  the  hearing 
impaired  only,  telecommunications 
device  for  the  deaf  (TTD)  (202/452- 
3544),  Dorothea  Thompson,  Board  of 
Governors  of  the  Federal  Reser\e 
Sy.stem,  Washington.  D.C.  20551. 
OMB  Desk  Officer— Mi lo  Sunderhauf— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208,  Washington, 
D.C.  20503  (202-395-7.340) 
Final  approval  under  OMB  delegated 
authority  of  the  implementation  of  the 
following  report: 

7.  Report  title:  Survey  of  Foreign 
Exchange  and  Derivatives  Market 
Activity. 

Agency  form  number.  FR  3036a  (version 
for  financial  institutions)  and  FR 
3036c  (version  for  brokers) 
OaMB  Docket  number.  OMB  7100-0275 
Frequency.  One-time  sur\ev 
Reporters:  The  foreign  exchange 
turnover  portion  of  the  survey  will 
include  all  financial  institutions  and 
brokers  that  are  principals  in  the  U.S. 
foreign  exchange  market.  The 
derivatives  portion  of  the  survey 
would  cover  a  small  subset  of  this 
panel. 
Annual  reporting  hours:  19.760 
Estimated  average  hours  per  response: 
Foreign  exchange  portion:  40  hours; 
derivatives  portion:  140  hours 
Number  of  respondents:  Financial  firms: 
204  respondents  to  the  foreign 


exchange  portion,  70  respondents  to 
the  derivatives  portion;  Brokers:  17 
respondents  to  the  foreign  exchange 
portion,  8  respondents  to  the 
derivatives  portion 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  and 
is  authorized  by  law  (12  U.S.C.  24'8(a), 
353-359,  and  3io5(b)).  Individual 
respondent  data  will  be  given 
confidential  treatment  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)(4)). 

SUMMARY:This  survey  of  the  foreign     ~ 
exchange  and  derivatives  markets  will 
be  conducted  in  April  1995.  The  data 
collected  from  the  survey  will  provide 
information  about  the  size  and  stnu  tun* 
of  the  global  markets  for  foreign 
exchange  and  financial  derivatives 
products.  The  survey  will  be  conduc  ted 
in  coordination  with  other  central 
banks,  and  aggregate  results  from  eai.h 
central  hank's  survey  will  be  provided 
to  the  BIS  for  the  production  of  glolvil 
market  statistics. 

Board  of  Governors  of  the  Feder.i!  Reserxf 
.System.  lanuan,-  19,  1995. 
WilUam  \V.  Wiles, 
Secretary  of  the  Board. 
IFK  Doc  <)5-18l2  Filr>d  1-24-95:  8.45ani| 

BILUNG  CODE  6210-01-F 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medical 
Records  (ICMR)  Cancellation  and 
Establishment  of  Medical  Forms 

AGENCY:  General  Services 
Administration. 
ACTION:  Notice. 

SUMMARY:  Standard  Form  522.  Medical 
Record— Request  for  Administration  of 
Anesthesia  and  For  Performance  of 
Operations  and  Other  Procedures  is 
being  cancelled  and  replaced  bv 
Optional  Form  522,  Medical  Record- 
Request  for  Administration  of 
Ane.sthesia  and  For  Performance  of 
Operations  and  Other  Procedures. 
Several  states  have  different 
requirements  in  order  to  meet  the    - 
standards  in  providing  informed 
consent  for  anesthesia  and  the 
performance  of  operations.  A  single 
standard  form  will  not  meet  all  of  the 
states  needs.  Therefore  SF  522  is  being 
cancelled  and  replaced  by  OF  522 
giving  the  agencies  leeway  when  having 
lo  use  a  state  form.  The  optional  form 
is  authorized  for  local  reproduction. 
Upon  request,  a  camera  copy  of  OF"  520 
will  be  pro\ ided  by  the  General  vScrxites 
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Administration  (CARM).  Attn.:  Barbara 
Williams.  (202)  501-0581. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  Williams.  General  Services 
Administration.  (202)  501-0581. 

Dated:  )anuar>- 10. 1995. 
Theodore  D.  Freed, 

Chief.  Forms  Management  Branch. 

IFR  Doc.  95-1826  Filed  1-24-95:  8:45  am] 

BILLING  CODE  682&-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention,  National  Institute  for 
Occupational  Safety  and  Health 

[Announcement  Number  521] 

Occupational  Radiation  and  Energy- 
Related  Health  Research  Grants; 
Notice  of  Availability  of  Funds  for 
Fiscal  Year  1995 


Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC).  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  announces  that  applications 
are  being  accepted  for  research  projects 
relating  to  occupational  safety  and 
health  concerns  associated  with 
occupational  exposures  to  radiation  and 
other  hazardous  agents  at  nuclear 
facilities  and  in  other  energy-related 
industries.  Studies  in  the  nuclear  power 
industry  and  deliberate  exposure  of 
human  subjects  in  radiation 
experiments  are  outside  the  scope  of 
this  announcement. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  di-sease  prevention 
objectives  of  "Healthy  People  2000."  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  a  copy  of  "Healthy  People 
2000."  see  the  section  'Where  to  Obtain 
Additional  Information.") 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act,  as  amended. 
Section  301(a)  (42  U.S.C.  241(a))  and  the 
Occupational  Safety  and  Heahh  Act  of 
1970,  Section  20(a)  (29  U.S.C.  669|a|). 
The  applicable  program  regulations  are 
in42CFRPart  52. 

Eligible  Applicants 

Eligible  applicants  include  domestic 
and  foreign  non-profit  and  for-profit 
organizations,  universities,  colleges, 
research  institutions,  and  other  public 


and  private  organizations,  including 
State  and  local  governments  and  small, 
minority  and/or  woman-owned 
businesses. 

Smoke-Free  Workplace 

The  Public  Health  Ser\'ice  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke- free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  of  promoting  the 
protection  and  advancement  of  an 
individual's  physical  and  mental  health. 

Availability  of  Funds 

Approximately  $500,000  is  available 
in  FY  1995  to  fund  approximately  3  to 
5  research  project  grants  (ROl).  The 
amount  of  funding  available  may  vary 
and  is  subject  to  change.  Awards  will 
range  from  $25,000  to  $200,000  in  total 
costs  (direct  and  indirect)  per  year. 
Awards  are  expected  to  begin  on  or 
about  September  1, 1995.  Awards  will 
be  made  for  a  12-month  budget  period 
within  a  project  period  not  to  exceed  3 
years.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  availability 
of  funds. 

Purpose 

NIOSH  will  support  applied  field 
re.search  projects  to  identify  and 
investigate  the  relationships  between 
health  outcomes  and  occupational 
exposure  to  radiation  and  other 
hazardous  agents;  epidemiologic 
methods  research  relevant  to  energy- 
related  occupational  health  research; 
and  research  related  to  assessing 
occupational  exposures. 

Programmatic  Interest 

The  focus  of  grants  should  reflect  the 
following  topical  areas,  emphasizing 
field  research:  (1)  Occupational 
exposure  assessment,  (2)  radiation 
measurement  issues,  (3)  non-cancer 
morbidity  and  mortality  outcomes,  (4) 
meta-analvsis  and  combined  analysis 
methodologies,  (5)  uncertainty  analysis, 
(6)  effects  of  measurement  error  on  risk 
estimates,  and  (7)  studies  of  current 
workers. 

(1)  Retrospective  Exposure  Assessment 

Epidemiologic  studies  of  occupational 
cohorts  frequently  involve,  and  can 
generally  benefit  from,  retrospective 
exposure  assessment  to  provide 
estimates  of  exposure  or  categorize 
groups  of  workers  by  common  exposure. 
Exposure  assessment  in  energy-related 
occupat'ional  epidemiology  requires 
evaluating  exposures  to  various  hazards 
including  ionizing  and  non-ionizing 
radiation,  metals,  acids,  and  solvents. 


Grant  opportunities  encompn.ss  the 
fields  of  industrial  hygiene  and 
retrospective  exposure  assessment  of 
health  physics  dosimetry.  Research 
areas  of  general  interest  include: 
Methods  to  use  limited  data  to  best 
advantage;  how  to  treat  censored  data  in 
retrospective  exposure  asse.ssment; 
uncertainty  analysis  techniques  for 
industrial  hygiene  exposure  data  and 
health  physics  dosimetry;  insight  to 
sampling  strategy  design  yielding  a 
representative  understanding  of  exposed 
groups;  decision  logic  to  select/use  the 
most  appropriate  exposure  metric  for 
epidemiologic  and  risk  assessment  use; 
and,  development  approaches  of 
"Homogeneous  Exposed  Groupings" 
and  the  advantages/limitations  for 
epidemiologic  use.  Research 
opportunities  of  specific  interest 
include:  reconstruction  and  dose 
adjustment  of  historic  film  badges; 
exposure  assessment  for  acid  mists, 
carcinogenic  solvents,  exotic  metals, 
and  leukemogens;  assessment  of 
electromagnetic  field  exposure:  and 
evaluation  of  biomarkers  of  exposure. 

(21  Radiation  Measurement  Issues 

This  topic  will  focus  on  the 
applicability  and  utility  of  radiation 
dose  data  in  epidemiological  research. 
Examples  of  such  is.sues  include  how  to 
u.se  nondetectable  values  and  missing 
dose  data  in  historical  radiation 
exposure  mea.surcments,  the  accuracy  of 
historical  external  dosimetry  techniques 
(film  and  pocket  dosimeters),  combining 
external  and  internal  doses  into  a  useful 
index,  historical  bioassay,  and 
radiochemistry  techniques. 

(3)  Non-cancer  Morbidity  and  Mortality 
Outcomes 

The  majority  of  analytical 
epidemiologic  research  of  health  effects 
of  energy-related  occupational  and 
environmental  exposures  has  focused 
historically  on  the  assessment  of  the 
association  between  cancer  nuinrility 
and  exposure  to  ionizing  radiation. 
Although  the  importance  of  this 
research  should  not  be  underestimated, 
it  is  essential  that  other  potential 
adverse  health  effects,  as  well  as  other 
possible  energy-related  exposures,  he 
thoroughly  evaluated  as  well.  Among 
these  would  be  the  possible  effects  of 
radiation  on  the  reproductive, 
neurologic,  and  immune  sy.slems. 
Chemical  exposures  highly  prevalent  in 
Department  of  Energy  facilities,  such  as 
beryllium  and  mercury,  have  also  been 
a.s.sociated  with  a  variety  of  disease 
outcomes,  particularly  respiratory  and 
neurologic  in  nature. 


(4)  Meta-Analysis  and  Combined 
AnaJysis  Methodologies 

Many  of  the  cohorts  at  nuclear 
facilities  are  not  individually  large 
enough  to  detect  statistically  significant 
increases  in  mortality  or  incidence  for 
rare  cancer  types.  Methods  and/or 
analyses  for  combining  data  across 
studies,  whether  in  summary  form  or 
individual  data,  are  valuable  to  the 
NIOSH  research  effort  involving  energy- 
related  health  research. 

(5)  Uncertainty  Analysis 

Measures  of  occupational  exposure 
are  inherently  uncertain.  Even  when 
measures  of  external  radiation  exposure 
are  generally  available,  the  models,  used 
to  estimate  organ  dose,  shallow  versus 
deep  dose,  neutron  dose,  etc.,  are 
subject  to  error.  Measures  of  dose 
derived  from  biological  monitoring  of 
urine,  feces,  blood,  etc.,  are  even  less 
precise.  Methods  for  assessing  the 
degree  of  error  in  various  estimates  of 
exposure  to  both  ionizing  radiation  as 
well  as  other  toxic  agents  (chemicals. 
EMF,  etc.)  are  desirable. 

(6)  Effects  of  Measurement  Error  on  Risk 
Estimates 

Eistimation  of  both  bias  and 
imprecision  introduced  into  risk 
analyses  through  exposure  measurement 
error  have  recently  received 
considerable  attention.  Many  of  the 
suggested  approaches  are  very  computer 
intensive.  Practical  solutions  to  this 
problem  with  regard  to  the  spectrum  of 
epidemiologic  designs  (cohort,  case- 
control,  cross-sectional,  etc.)  are  needed, 
with  particular  attention  to  the  nature  of 
exposure  measurement  in  radiation 
epidemiology. 

(7)  l^udies  of  Current  Workers 

Much  of  the  epidemiologic  researc:h 
on  nuclear  workers  conducted  at 
nudlear  facilities  and  other  sites  has 
emphasized  retrospective  studies.  More 
recently  new  activities  involve 
environmental  restoration,  waste 
management  and  other  work  that  is  not 
related  to  the  design  and  production  of 
nuclear  weapons.  Workers  are  being 
exposed  to  radiation  and  other 
hazardous  agents  under  conditions  and 
in  processes  not  previously 
encountered.  Exposure  assessment, 
epidemiologic  and  related  studies  are 
needed  to  evaluate  these  new  conditions 
and  processes  and  the  impact  on  worker 
health. 

Inclusion  of  Minorities  and  Women  in 
Study  Populations 

Applicants  are  required  to  give  added 
attention  (where  feasible  and 
appropriate)  to  the  inclusion  of 
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minorities  and/or  women  study 
populations  for  research  into  the 
etiology  of  diseases,  research  in 
behavioral  and  social  sciences,  clinical 
studies  of  treatment  and  treatment 
outcomes,  research  on  the  dynamics  of 
health  care  and  its  impact  on  disease, 
and  appropriate  interventions  for 
disease  prevention  and  health 
promotion.  Exceptions  would  be  studies 
of  diseases  which  exclusively  affect 
males  or  where  involvement  of  pregnant 
women  may  expose  the  fetus  to  undue 
risks.  If  minorities  and/or  women  are 
not  included  in  a  given  study,  a  clear 
rationale  for  their  exclusion  must  be 
provided. 

Evaluation  Criteria 

Upon  receipt,  applications  will  be 
reviewed  for  completeness  and 
responsiveness  by  NIOSH.  Incomplete 
applications  will  be  returned  to  the 
applicant  without  further  consideration. 
If  NIOSH  staff  finds  that  the  application 
is  not  responsive  to  this  announcement, 
it  will  be  returned  without  further 
consideration.  If  the  proposed  project 
involves  organizations  or  persons  other 
than  those  affiliated  with  the  applicant 
organization,  letters  of  suport  and/or 
cooperation  must  be  included. 

Applications  that  are  complete  and 
responsive  to  this  announcement  will  be 
evaluated  for  scientific  and  technical 
merit  by  an  appropriate  peer  review 
group  convened  by  the  CDC  in 
accordance  with  the  review  criteria 
.stated  below.  As  part  of  the  initial  merit 
review,  a  process  (triage)  may  be  used 
by  the  initial  review  group  in  which 
applications  will  be  determined  to  be 
competitive  or  non-competitive  based 
on  their  scientific  merit  relative  to  other 
applications  received  in  response  to  this 
announcement.  Applications  judged  to 
be  rompetitive  will  be  discussed  and  be 
assigned  a  priority  score.  Applicalions 
determined  to  be  non-competitive  will 
be  withdrawn  from  further 
consideration  and  the  principal 
investigator/program  director  and  the 
official  signing  for  the  applicant 
organization  will  be  promptly  notified. 

Review  criteria  for  this  announcement 
is  the  same  as  those  for  un.soiicited 
research  grant  applications: 
— Scientific,  technical,  or  medical 

significance  and  originality  of 

proposed  research; 
— Appropriateness  and  adequacy  of  the 

experimental  approach  and 

methodology  proposed  to  carry  out 

the  research: 
— Qualifications  and  research 

experience  of  the  Principal 

Investigator  and  staff,  particularly  but 

exclusively  in  the  area  of  the 

proposed  research; 


— Availability  of  resources  necessary  to 
perform  the  research; 

—Adequacy  of  plans  to  include  both 
genders  and  minorities  and  their 
subgroups  as  appropriate  for  the 
scientific  goals  of  the  research.  Plans 
for  the  recruitment  and  retention  of 
subjects  will  also  be  evaluated. 
The  review  group  will  critically 

examine  the  submitted  budget  and  will 

recommend  an  appropriate  budget  and 

period  of  support  for  each  scored 

application. 
In  the  secondary  (programmatic 

importance)  review,  the  following 

factors  will  be  considered: 

1.  Results  of  the  initial  review; 

2.  Magnitude  of  the  problem  in  terms 
of  numbers  of  workers  affected; 

3.  Severity  of  the  disease  or  injury  in 
the  worker  population;  and 

4.  Usefulness  to  applied  technical 
knowledge  in  the  identification, 
evaluation,  and/or  control  of 
occupational  safety  and  health  hazards. 

Applicants  will  compete  for  available 
funds  with  all  other  approved 
applications.  The  following  will  be 
considered  in  making  funding 
decisions: 

1.  Quality  of  the  proposed  project  as 
determined  by  peer  review; 

2.  Availability  of  funds;  and 

3.  Program  balance  among  resean  h 
areas  of  the  announcement. 

Executive  Order  12372— Review 

Applications  are  not  subjefrt  to  the 
review  requirements  of  Executive  Order 
12372.  entitled  Intergovernmental 
Review  of  Federal  Programs. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Qitiil(jB  of  Fcdrral  Domestic 
-Assistance  riimber  is  93.262. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  in\oives 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Ser\ices  Regulations  (45  CFR  part  4f>) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
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guidelines  and  form  provided  in  the 
application  kit. 

Application  Submission  and  Deadlines 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Officer  (whose  address  is  reflected  in 
section  B.  "Applications").  It  should  be 
postmarked  no  later  than  March  15, 
1995.  The  letter  should  identify  the 
announcement  number,  name  of 
principal  investigator,  and  specify  the 
priority  area  to  be  addressed  by  the 
proposed  project.  The  letter  of  intent 
does  not  influence  review  or  funding 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently,  and  will 
ensure  that  each  applicant  receives 
timely  and  relevant  information  prior  to 
application  submission. 

B.  Applications 

Applicants  should  use  Form  PHS-398 
(OMB  Number  0925-0001)  and  adhere 
to  the  ERRATA  Instruction  Sheet  for 
Form  FHS-398  contained  in  the  Grant 
Application  Kit.  Please  submit  an 
original  and  five  copies  on  or  before 
April  19.  1995  to:  Henry  S.  Cassell.  III. 
Grants  Management  Officer, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention, 
(CDC),  255  East  Paces  Ferry  Road.  NE., 
Room  300,  MS-E13,  Atlanta,  GA  30305. 

C.  Deadlines 

1.  Applications  shall  be  considered  as 
meeting  a  deadline  if  they  are  either: 

A.  Received  at  the  above  address  on 
or  before  the  deadline  date,  or 

B.  Sent  on  or  before  the  deadline  date 
to  the  above  address,  and  received  in 
time  for  the  review  process.  Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be  accepted 
as  proof  of  timely  mailings. 

2.  Applications  which  do  not  meet  tiie 
criteria  above  are  considered  late 
applications  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

All  application  procedures  and 
guidelines  are  contained  within  the 
present  announcement.  Business 
management  information  may  be 
obaincd  from  Lisa  G.  Tamaroff.  Grants 
Management  Specialist.  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
•"aces  Ferry  Road.  NE..  MS-E13.  Atlanta. 


GA  30305.  telephone  (404)  842-6796. 
Programmatic  technical  assistance  may 
be  obtained  from  Roy  M.  Fleming.  Sc.D.. 
A.s.sociate  Director  for  Grants.  National 
Institute  for  Occupational  Safety  and 
Health.  Centers  for  Disease  Control  and 
Prevention  (CDC).  1600  Clifton  Road. 
NE..  Building  1,  Room  3053.  MS-D30. 
Atlanta.  GA  30333.  telephone  (404) 
639-3343. 

When  requesting  information,  please 
refer  to  announcement  number  521. 

Potential  applicants  may  obtain  a 
copv  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office. 
Washington,  DC  20402-9325.  telephone 
(202) 783-3238. 

DHlod:  January  18. 1995. 
Linda  Rosenstock, 

Director,  National  Institute  for  Occupational 
Safety  and  Health.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
|FR  Doc.  95-1807  Filed  1-24-95;  8:45  ami 
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ICDC-510] 

Announcement  of  Cooperative 
Agreement  to  the  United  States 
Conference  of  Mayors 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1995 
funds  for  a  sole  source  cooperative 
agreement  with  the  United  States 
Conference  of  Mayors  (USCM)  to 
continue  supporting:  an  information 
exchange  program  among  mayors  and 
other  local  and  State  government 
officials  concerning  HIV  prevention; 
HIV  prevention  program  and  policy 
development;  and  the  provision  of 
technical  and  financial  assistance  to 
community-based  organizations  (CBOs). 
local  and  State  health  departments,  and 
others  involved  in  health  promotion  and 
disease  prevention  activities. 
Approximately  $2,000,000  will  be 
available  in  FY  1995  to  support  this 
project,  though  the  funding  estimate 
may  change.  This  award  will  begin  on 
or  about  May  1 .  1995,  for  a  12  month 
budget  period  within  a  5  year  project 
period.  Continuation  awards  within  the 
project  period  will  be  made  if  progress 
is  satisfactory  and  funds  are  available. 

The  CDC  will  assist  in  identifying 
programs,  policies,  practices, 
procedures,  and  processes  pertinent  to 
the  program  objectives;  collaborate  in 
developing,  analyzing,  and  presenting 
material  for  information  dissemination; 


review  and  comment  on  all  HIV-related 
materials  intended  for  dissemination; 
and  assist  in  identifying  community 
planning  groups  in  need  of  fiscal 
support. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,"  n 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  HIV 
Infection.  (For  ordering  a  copy  of 
"Healthy  People  2000,"  see  the  section 
"Where  to  Obtain  Additional 
Information.") 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act:  Sections 
301(a)  |42  U.S.C.  241(a)|,  as  amended; 
and  317  l42  U.S.C.  247bl.  as  amended. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicant 

As.sistance  will  be  provided  only  to 
the  USCM.  No  other  applications  are 
solicited.  The  program  announcement 
and  application  kit  have  been  .sent  to 
USCM.  Eligibility  is  limited  to  USCM 
since  it  provides  representation  from 
city  and  local  officials,  including  social 
services,  education,  and  other 
community  officials  and  organizations, 
in  approximately  1.000  cities  with 
populations  of  more  than  30,000  and. 
through  its  affiliate  the  United  Stntes 
Conference  of  Local  Health  Officials, 
provides  representation  from 
approximately  2,000  additional  local 
health  officials.  USCM  was  created 
.specifically  to  represent  this  wide 
variety  of  local  organizations  and 
community  officials  to  the  Federal 
government  and  other  national 
organizations  and  is  unique  in  its  role 
as  a  iiaison  between  these  officials.  It 
has  served  as  a  policy-development  and 
capacity-building  organization  in 
intergovernmental  affairs  for  more  than 
60  years  and  has  as  one  of  its  major 
objectives  the  sharing  of  information 
between  local  governments. 

USCM  has  established  a  unique  HIV 
prevention  program  that  brings  together, 
at  the  local  level,  Ihe  key  players 
responding  to  the  Acquired  Immune 
Deficiency  Syndrome  (AIDS)  crisis: 
mayors,  local  health  department  (LIID) 
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:  fficials.  and  representatives  of 
Tommunity-hased  organizations  and 
affected  communities.  Currently,  there 
re  three  major  components  of  the 
SCM  HIV/AIDS  program:  (1) 
Jollaborative  HIV/ AIDS  Prevention 
rants;  (2)  Research  and  Technical 
Assistance:  and  (3)  Community 
planning  Case  Profiles.  Through  these 
programs,  USCM:  (1)  Provides  financial 
niid  technical  .support  to  LHDsand 
CBOs  who  work  together  to  implement 
fiigh  priority  HIV  prevention 
Interventions  which  have  been 
Identified  in  previous  needs 
|issessments;  (2)  analyzes  and 
hs.seminates  information  and  provides 
echnical  assistance  to  local  and  State 
iovernments,  health  departments,  and 
'BOs  on  innovative  and  effective  HIV 
prevention-related  policies  and 
irograms;  and  (3)  assists  CDC  in  its 
assessment  of  the  HIV  prevention 
i;ommunity  planning  proce.ss. 

■Executive  Order  12372  Review 

iThe  application  is  not  subject  to 
ntergovernniental  Review  of  Federal 
'rograms  as  governed  bv  Executive 
]rder  12372. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
I'liblic  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 


The  Catalog  of  Foderai  Domestic 
Assistance  number  is  93.939,  HIV  Prevention 
Activities — Non-Covernmontal 
Organizations. 

Where  To  Obtain  Additional 
(nformation 

'  Additional  information  may  be 
obtained  from  Kevin  Moore.  Grants 
Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE.,  Room  320. 
Mailstop  E-15,  Atlanta,  GA  30305. 
telephone  (404)  842-6550. 

A  copy  of  "Healthy  People  2000  ' 
(Full  Report.  Stock  No.  017-001-00474- 
0)  or  "Healthy  People  2000"  (Summary 
Report.  Stock  No.  017-001-00473-1) 
referenced  in  the  "Summary"  may  be 
obtained  through  the  Superintendent  of 
Bocuments.  Government  Printing 
Office.  Washington.  DC  20402-9325. 
le  ephone  (202) 783-3238. 


Dated:  Ianuar>' 17. 1995. 
Joseph  R.  Carter. 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  95-1806  Filed  1-24-95:  8:45  ami 
BILUNC  COOE  4ie)-ie-p 
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[CDC  520] 

An  International  Collaborative  Study  of 
Cancer  Risk  Among  Nuclear  Industry 
Workers 

Summary 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fi.scal  year  (FY)  1995 
funds  for  a  cooperative  agreement  with 
the  World  Health  Organization  (WHO). 
International  Agency  for  Research  on 
Cancer  (lARC),  to  plan  and  conduct  an 
international,  collaborative  study  of 
cancer  risk  among  nuclear  industry 
workers.  Approximately  $100,000  will 
be  available  in  FY  1995  to  fund  the 
cooperative  agreement.  The  award  will 
begin  on  or  about  April  1,  1995,  for  a 
12-month  budget  period  within  a  project 
period  of  up  to  5  years.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  award(s)  within 
the  project  period  will  be  made  on  the 
basis  of  satisfactory  progress  and  the 
availability  of  funds. 

The  purpose  of  this  cooperative 
agreement  is  to  assist  the  WHO,  lARC, 
in  further  developing  and  strengthening 
epidemiologic  research  in  order  to 
promote  the  further  understanding  of 
the  cancer  risk  associated  with  long- 
term,  low-level  occupational  radiation 
exposure.  The  effort  funded  by  this 
agreement  will  result  in  an  improved 
understanding  and  quantification  of  the 
cancer  risk  encountered  by  United 
States  workers  in  nuclear  industries. 

CDC/NIOSH  will  provide  assistance 
on  program  management  and 
administrative  matters  related  to  the 
conduct  of  the  scientific  aspects  of  the 
cooperative  agreement;  technical  and 
scientific  consultation  and  assistance  in 
the  implementation  of  all  epidemiologic 
activities  conducted  under  the 
cooperative  agreement;  scientific 
consultation  and  assistance  in 
formulating  the  research  plan;  and 
collaborate  in  the  preparation  of  the 
scientific  epidemiologic  reports  that 
result  from  the  cooperative  agreement. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  heahh 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  to  reduce' 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 


is  related  to  the  priority  area  of 
Occupational  Safety  and  Health.  (For 
ordering  a  copy  of  Healthy  People  2000 
see  the  section  "Where  To  Obtain 
Additional  Information.") 

Authority 

This  program  is  authorized  under 
Section  301(a)  of  the  Public  Health 
Service  Act  (42  U.S.C.  Section  241(a)) 
and  Section  22(e)(7)  of  the  Occupational 
Safetv  and  Health  Act  (29  U.S.C.  Section 
671(e)(7)). 

Smoke-Free  Workplace 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consi.stent 
with  the  PHS  mission  of  promoting  the 
protection  and  advancement  of  an 
individual's  physical  and  mental  health. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  WHO.  lARC.  Lyon.  France,  for  this 
project.  No  other  applications  will  Iw 
solicited.  The  program  announcement 
and  application  kit  have  been  sent  to 
WHO,  lARC.  This  organization  is  the 
only  appropriate  and  qualified 
institution  to  provide  the  ser\'ices 
specified  under  this  cooperative 
agreement  for  the  following  reasons: 

1.  Serving  as  the  headquarters  for 
international  cancer  research  for  the 
WHO.  the  lARC  is  the  only  organization 
with  access  to  all  the  necessary  data 
from  the  14-member  nations.  No  one  in 
the  United  States  or  its  territories  has 
access  to  this  data. 

2.  The  lARC  ser\es  as  the  cancer 
research  arm  of  the  WHO.  Located  in 
Lyon,  France,  the  lARC  was  founded  in 
1965  and  is  responsible  for  conducting 
cancer  epidemiologic  research, 
dis.seminating  information  on  cancer 
causes  and  prevention,  and  assisting 
countries  in  cancer  control  programs. 

3.  The  lARC  has  unique  experience  in 
planning  and  conducting  cooperative 
international  epidemiologic  studies  of 
workers  in  nuclear  industries.  In  1988. 

a  collaborative  study  of  over  250.000 
nuclear  workers  was  undertaken  in  the 
United  States,  the  United  Kingdom,  and 
Canada.  This  study,  now  nearing 
completion,  was  coordinated  through 
lARC. 

4.  The  I  ARC  has  already  conducted  a 
preliminary  study  demonstrating  the 
feasibility  of  this  investigation  and  has 
in  place  experts  in  epidemiology  and 
radiation  dosimetry  who  provided  the 
technical  assistance  and  guidance 
required  for  the  study  mentioned  in  3 
above.  These  technical  experts  will  be 
available  to  plan  and  oversee  this 
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epidemiologic  study  of  almost  1,000,000 
nuclear  workers  in  14  nations. 

5  Bringing  together  investigators  from 
different  countries  is  a  well-developed 
practice  at  lARC.  Most  of  their  research 
on  occupational,  environmental  or 
lifestyle  hazards  has  been,  or  is 
presently  being,  conducted  on  an 
international  basis.  This  provides  the 
opportunity  for  a  wide  selection  of 
populations  suitable  for  epidemiologic 
investigation  and  facilitates  the 
accumulation  of  large  study 
populations,  thus  making  the 
identification  and  quantification  of 
cancer  risk  easier. 

Executive  Order  12372— Review 

The  application  is  not  subject  to 
review  under  Executive  Order  12372. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Ft^deral  Domestic 
Assistance  Number  for  this  program  is 
93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations,  45  CFR  part  46. 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  =ind  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  forms  provided  in  the 
application  kit. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  refer  to  Announcement 
520  and  contact  Oppie  M.  Byrd,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 


Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-13.  Atlanta.  GA  30305, 
telephone  (404)  842-6546. 

A  copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-O01-O0473-1)  referenced 
in  the  "Summary"  may  be  obtained 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington.  DC  20402-9325. 
telephone  (202)  783-3238. 

Dated:  |anuar>'  19.  199.'>. 
Richard  A.  Lemen, 

Acting  Director.  Sational  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
|FR  Doc.  95-1808  Filed  1-24-95;  8:45  ami 

BILLING  CODE  4163-19-P 


Advisory  Committee  on  Immunization 
Practices;  Meeting 

In  aci:ordance  with  section  10(aK2)  of 
the  Federal  Advisory  Committee  At:t 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Advisort'  Committee  on 
Immunization  Practices. 

Times  and  Dates:  8:30  a.m. -6:30  p.m.. 
February  9.  1995.  8:15  a.m.-4:45  p.m.. 
Febniary  10,  1995. 

P/(jre;CDC,  Auditorium  A.  Building  2, 
1600  Clifton  Road.  NE.  Atlanta.  (Georgia 
30333. 

.S7«/u.s;  Open  to  the  publi<:.  limited  only  by 
the  space  available. 

Purpose:  The  committee  is  charged  with 
advising  the  Director.  CDC.  on  the 
appropriate  uses  of  immunizing  agents. 

Matters  to  be  Discussed:  The  committee 
will  discuss  recommendations  for  prevention 
of  hepatitis  A:  Hepatitis  A  vacf:ine  and 
immune  globulin:  revised  icconimendations 
for  hepatitis  B  vaccination;  ujuiate  on 
varicella  vaccine:  status  on  principles  and 
guidelines  for  combination  products; 
vaccines  for  children  (VFC;):  influenza 
vaccine  in  VFC.  hepatitis  B  for  adolescents  in 
VFC,  hepatitis  A.  MMR2 — expanded  use  in 
VFC:  pneumococcal  polysaccharide  vaccine: 
adolescent  vaccination;  poliomyelitis 
prevention;  influenza:  1995-96  influenza 
vaccine  strain  selection.  1995-96  influenza 
vaccine  and  antiviral  recommendations, 
influenza-associated  morbidity  during 
pregnancy.  as.sessment  of  BBS  risk  associated 
with  1993-94  and  1994-95  influenza 
vaccination,  optimal  needle  length  for 
intramuscular  injection  into  the  dt'ltoid, 
national  estimates  of  influenza  vaccination 
rates;  update  on  meningococcal 
recommendation:  report  of  a  meeting 
regarding  conflicting  immunization 
guidelines  and  harmonization  of  the 
Advisory  Committee  on  Immunization 
Practices/American  Academy  of  Pediatrics 
recommendations  with  the  Food  and  Drug 


Administration  labeling;  update  on 
simplification:  progress  towards  1996  diseasi* 
reduction  goals;  recommendations  for 
immunization  linkage  with  the  women's, 
infants,  and  children  program;  vaccine  safety: 
an  update  on  the  Injury  Compensation 
Program;  an  update  on  the  National  Vaccini; 
Program;  and  a  presentation  on  aceilular 
pertussis.  Other  matters  of  relevan(  e  among 
the  committee's  objectives  may  be  discussed. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  Further  Information  Contact:  tMoria  A. 
Kovach,  Oimmittee  Maiagement  Specialist, 
CDC  (1-B72).  1600  Clifton  Road.  NE.. 
Mailstop  A20.  Atlanta.  Georgia  30333 
telephone  404/639-3851. 

Dated:|anuary  18.  1995. 
William  II.  Giin.son. 

Acting  Associate  Director  for  Polii  y 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC). 
jFR  Doc.  95-1805  Filed  1-24-95;  8:45  am) 

BILLING  CODE  41S3-18-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  94F-0454] 

Lyondell-Cltgo  Refining  Co.,  Ltd.; 
Filing  of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Lyondell-Citgo  Refining  Co..  Ltd., 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  aineiuied  to 
provide  for  the  safe  use  of  white  mineral 
oil  as  a  dust  control  agent  for  rough  rice 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  February  24,  1995. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr..  Rockviile.  MD  208.17 
FOR  FURTHER  INFORMATION  CONTACT: 
Blondell  Anderson.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
207).  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204. 
202-418-3106. 

SUPPLEMENTARY  INFORMATION:  Lhuler  the 
Federal  Food.  Drug  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(h)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  5A4440)  has  been  filed  by 
Lyondell-Citgo  Refining  Co..  Ltd..  P.O. 
Box  2451,  Hou.ston.  TX  77252-2451. 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  §172.878  White 
mineral  oil  (21  CFR  172.878)  to  provide 
for  the  safe  use  of  white  mineral  oil  as 
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(fust  control  agent  for  rough  rice  at  an 
I  jplication  rate  of  800  parts  per  million. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Pplicy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
p[iblic  review  and  comment.  Interested 
pta-sons  may,  on  or  before  February  24, 
1995.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heeding  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
pjace  on  public  display  any 
amendments  to.  or  comments  on,  the 
petitioner's  environmental  assessment 
wjitbout  further  announcement  in  the 
F^eral  Register.  If,  based  on  its  review, 
tl^e  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  final  regulation  in 
the  Federal  Register  in  accordance  with 
2iiCFR  25.40(c). 

Dated:  January  13.  1995. 
A  an  M.  Ruiis, 

A  :ting  Director.  Office  ofPremarket 
A  iproval.  Center  for  Food  Safety  and  Applied 
\'  itrition. 

\m  Doc.  95-1766  Filed  1-24-95;  8:45  am] 
BliMNG  CODE  4t60-01-F 

Food  and  Drug  Administration 
[Docket  No.  94D-O300] 

International  Harmonization;  Draft 
Policy  on  Standards;  Availability; 
Cprrection 

i 
Ad^NCV:  Food  and  Drug  Administration. 
H^S. 

A(;TlON:  Notice;  correction. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  November  28,  1994  (59  FR 
60870).  The  document  provided  a  draft 
policy  statement  of  the  agency's 
ddyelopment  and  use  of  standards  with 
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respect  to  international  harmonization 
of  regulatory  requirements  and 
guidelines.  Specifically,  the  draft  policy 
addressed  the  conditions  under  which 
FDA  participates  with  standards  bodies 
outside  of  FDA.  domestic  or 
international,  in  the  development  of 
standards  applicable  to  products 
regulated  by  FDA.  The  document  was 
published  with  some  typographical  and 
inadvertent  errors.  This  document 
corrects  those  erro.-s. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Horton.  International  Policy  Staff 
(HF-23),  Food  and  Drug  Administration. 
5600  Fishers  Lane.  Rockviile.  MD 
20857,  301-443-2831. 

In  FR  Doc.  94-29116,  appearing  on 
page  60870.  in  the  Federal  Register  of 
November  28.  1994,  the  following 
corrections  are  made: 

1.  On  page  60872,  in  the  second 
column,  in  the  eighth  line  from  the 
bottom,  the  word  "Biologic"  is  corrected 
to  read  "Biologies";  in  the  third  column, 
in  the  first  full  paragraph,  in  the  21st 
line,  the  acronym  "(PhMA)"  is  corrected 
to  read  "(PhRMA)";  and  in  the  same 
column,  beginning  in  the  second  line 
from  the  bottom,  the  words 
"standardizing  the  safety-related 
terminology  used  in  adverse  experience 
reporting"  are  corrected  to  read 
"standardizing  medical  definitions  and 
adverse  experience  reporting". 

2.  On  page  60873,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  fourth 
line  from  the  bottom  of  the  paragraph, 
the  word  "Device"  is  corrected  to  read 
"Devices" 

Dated:  January  18,  1995. 
William  K.  Hubbard, 

Interim  Deputy  Commissioner  for  Policv. 
IFR  Dcx;.  95-1767  Filed  1-24-95:  8:45  am) 

BILLING  CODE  4160-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-030-03-1 220-04;  G5-051] 

Notice  of  Prohibited  Acts  in  Owyhee 
National  Wild  and  Scenic  River  Area; 
Correction 

AGENCY:  Vale  District,  Bureau  of  Land 
Management,  Interior. 
ACTION:  Correction. 

SUMMARY:  In  notice  document  94-30765 
beginning  on  page  64693  in  the  issue  of 
Thursday,  December  15,  1994,  make  the 
following  correction. 

On  page  64693  in  the  third  column 
the  SUMMARY  Section  previously  stated 


paragraph  1.  Fire  a.  Building  or 

maintaining  any  open  campfires  except 

those  contained  in  a  firepan  or  similar 

metal  container.  This  should  be  changed 

to  read  1.  Fire  a.  Building  or 

maintaining  any  open  campfires  except 

tho.se  contained  in  a  firepan  or  similar 

container. 

lames  E.  May. 

District  Manager 

IFR  Doc.  95-1788  Filed  1-24-95;  8:45  am| 

BILUNQ  CODE  4310-33-M 


National  Park  Service 

Pea  Ridge  National  Military  Park 
Advisory  Team;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisor>'  Committee 
Act  that  a  meeting  of  the  Pea  Ridge      -- 
National  Military  Park  Advisory  Team 
will  be  held  at  6  p.m..  on  Thursday, 
February  16.  1995,  in  the  park  visitor 
center  auditorium.  15930  Highway  62. 
Garfield,  Arkansas. 

The  Pea  Ridge  National  Military  Park 
Advisory  Team  was  established  under 
authority  of  section  3  of  Public  Law  91- 
383  (16  U.S.C.  la-2(c))  to  provide  a 
forum  for  dialogue  between  communitv 
representatives  and  the  Pea  Ridge 
National  Militar\-  Pa.'-k  on  management 
issues  affecting  the  park  and  the 
community. 

The  matter  to  be  discussed  at  this 
meeting  includes: 

— Boundary  Study 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first 
ser\e  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  w  ith  the 
Superintendent,  Pea  Ridge  National 
Military  Park. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Steve  Adams.  Superintendent.  Pea 
Ridge  National  Military  Park.  P.O.  Box 
700.  Pea  Ridge.  AR  72751-0700. 
Telephone  501/451-8122. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  four 
weeks  after  the  meeting  at  the  office  of 
Pea  Ridge  National  Military  Park. 

Dated:  lanuan- 12.  1995. 
John  D.  Linahan, 

Acting  Regional  Director.  Southwest  Region 
IFR  Doc.  9.5-1769  Filed  1-24-95;  8:45  ami 
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National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  14,  1995.  Pursuant  to  §60.1.3  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  by  February  9, 
1995. 

Carol  D.  Shull. 
Chiff  of  Hegistration.  National  Register. 

CALIFORNIA 

San  Bernardino  County 

Foxtrot  Petroglyph  Site,  Address  Restricteil, 
Twentynine  Palms  vicinity.  95000044 

FLORIDA 

Broward  County 

Hollywood  Woman's  Club,  501  N.  14th  Ave., 
Hollyw(X)d.  95000055 

Indian  River  County 

Vero  Beach  Woman's  Club.  1534  21st  .St., 
Vero  Beach.  95000051 

Sarasota  County 

Bee  Ridge  Woman's  Club,  4919  Andrew  Ave., 
Sarasota  vicinity.  95000052 

NEW  YORK 

Cayuga  County 

Allen,  Honry.  House  (Moravia  MPS).  12  E. 

Cayuga  St..  Moravia.  95000060 
House  at  17  Aurora  Street  (Moravia  MPS).  17 

Aurora  St..  Moravia,  95000057 
House  at  18  Aurora  Street  (Moravia  MI'S).  18 

Aurora  St.,  Moravia,  95000058 
House  at  20  Aurora  Street  (Moravia  MPS),  20 

Aurora  St..  Moravia,  95000059 
House  at  31  West  Cayuga  Street  (Moravi.T 

MPS).  31  W.  Cayuga.  Moravia,  9.5000062 
House  at  36  South  Main  Street  (Moravia 

MPS).  36  S.  Main  St.,  Moravia,  95000064 
House  at  37  West  Cayuga  Street  (Moravia 

MPS).  37  W.  Cayuga  St.,  Moravia, 

95000063 
House  at  46  South  Main  Street  (Moravia 

MPS),  36  S.  Main  St.,  Moravia.  95000065 
McGeer,  John.  House  (Moravia  MP.S),  7 

Aurora  St..  Moravia,  95000056 
Morse  Farm  (Moravia  MPS).  53  S.  Main  .St., 

Moravia,  95000067 
Sager  House  (Moravia  MPS),  12  W.  Cayuga 

St..  Moravia,  95000061 
Tuthill— Green  House  (Moravia  MPS).  52  S. 

Main  St.,  Moravia.  95000066 

Chenango  County 

White  Store  Church  and  Evergreen  Cemetery, 
)ct.  of  NY  8  and  White  Store  Rd.,  4  mi.  S 
of  South  New  Berlin,  Norwich.  95000047 

Erie  County 


Rich — Twinn  Octagon  House  145  Main  St., 
Akron,  95000050 

Fulton  County 

Rice.  Oliver,  House,  Old  NY  30,  E  side, 
Mayfield  vicinity,  95000046 

Ulster  County 

Holv  Cross  Monastery,  NY  9W,  E  side.  West 
Park  vicinity,  95000045 

NORTH  DAKOTA 

Barnes  County 

State  Normal  School  at  Valley  (;ity  Historic 
District,  Roughly  bounded  by  (kjllege  St., 
.SE..  Second  Ave.,  SE.,  Viking  Dr.  and 
•Second  Ave.,  .SW.,  Valley  City.  95000049 

OKLAHOMA 

Beckham  County 

C^sa  (Jrande  Hotel  (Route  66  in  Oklahoma 
MPS).  103  E.  Third  St.,  Elk  City,  9500P043 

Magnolia  Service  Station  (Route  66  in 
Oklahoma  MPS).  Jet.  of  Elm  St.  and  I'S  66, 
SW  corner,  Texola,  95000028 

Craig  County 

Randall  Tire  C^ompany  (Route  66  in 

Oklahoma  MPS).  237  S.  Wilson  .St..  Vinita. 

95000029 
Spraker  Service  Station  (Route  66  in 

Oklahoma  MPS),  240  S.  Wilstin  .St.,  Vinita. 

95000030 

Creek  County 

Bridge  No.  18  at  Rock  Creek  (Route  66  in 

Oklahoma  MPS).  )ct.  of  IIS  66  and  Rock 

Cr..  Sapulpa  vicinity,  95000031 
Bristow  Motor  Company  Building  (Route  66 

in  Oklahoma  MPS).  500  N.  Main  .St., 

Bristow.  95000032 
Bristow  Tire  .Shop  (Route  66  in  Oklahoma 

MPS).  115  \V.  Fourth  .St..  Bristow. 

95000033 
Texaco  .Service  Station  (Route  66  in 

Oklahoma  MPS),  201  W.  Fourth  Ave.. 

Bristow.  95000034 

Lincoln  County 

Crane  Motor  Company  Building  (Route  66  in 

Oklahoma  MPS).  722  Manvel  Ave., 

Chandler,  95000036 
Hotel  Lincoln  (Route  66  in  Oklahoma  MPS), 

323  Main  St..  Stroud,  95000037 
St.  Cloud  Hotel  (Route  66  in  Oklahoma  MPS), 

1216  Manvel  Ave.,  Chandler,  95000035 

Oklahoma  County 

Threatt  Filling  Station  (Route  66  in 
Oklahoma  MPS).  Jet.  of  US  66  and 
Pottawatomi  Rd..  SW  corner.  Luther 
vicinity,- 9.500O038 

Ottawa  County 

(>ities  Service  Station  (Route  66  in  Oklahoma 

MPS).  Jet.  of  First  St.  and  Central  Ave., 

Afton.  95000039 
Horse  Creek  Bridge  (Route  66  in  Oklahoma 

MPS),  jet.  of  US  66  and  Horse  Cr.,  Afton 

vicinity.  95000040 
Miami  Marathon  Oil  Company  Service 

Station  (Route  66  in  Oklahoma  MPS).  331 

S.  Main  St.,  Miami.  95000041 

Rogers  County 


Clanimore  Auto  Dealership  (Route  66  in 
Oklahoma  MPS),  625  W.  Will  Rogers  Blv(' 
Clan;mor(!.95000042 

TENNESSEE 

Claiborne  County 

Powell  Vallov  Male  Academy,  )ct.  of  Old  T\ 
63  and  Academy  Rd.,  Speedwell,  95()()()()."i3 

TEXAS 

Bell  County 

Hendricksnn — (^askoy  House  (Salado  MRA), 
Center  Ciriile.  Salado.  95000054 

Tarrant  County 

Ele<  trie  Builtling,  410  W.  7th  .St..  Fort  Worlh. 
95000048 

jFR  Doc.  9.5-1768  Filed  1-24-95;  8:45  ami 

BILUrtG  CODE  4310-70-M 


Notice  of  Intent  to  Repatriate  a  Cultural 
Item  in  the  Possession  of  the  Navajo 
Nation  Museum,  Window  Rock, 
Arizona 

AGENCY:  N.itional  Park  Service,  hiterior 

•ACTION:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act  of  1990  of  the  intent  to 
repatriate  a  cultural  item  in  the 
possession  of  the  Navajo  Nation 
Museum,  Window  Rock,  AZ,  that  meets 
the  definitions  of  "sacred  object"  and 
"object  of  cultural  patrimony"  under 
section  2  of  the  act. 

On  November  IB.  1993,  the  N.ivajo 
Nation  Museum  sent  summary 
information  on  their  collections  to  th«^ 
Oneida  Tribe  of  Indians  of  Wisconsin. 
In  respon.se  to  this  information, 
representatives  of  the  Oneida  Tribe  of 
Indians  of  Wisconsin  visited  the  Navajo 
Nation  Museum  in  October,  1994, 
identified  a  carved  wooden  mask  as 
being  a  sacred  object  and  an  objei:t  of 
cultural  patrimony,  and  requested  its 
repatriation. 

The  carved  wooden  mask  is 
approximately  life  size.  The  no.se  of  the 
mask  is  twisted  at  an  angle.  The  eye 
sockets  are  lined  with  copper  sheeting. 
Two  pieces  of  horse  tail  are  nailed  to  the 
top  of  the  mask  so  that  the  hair  falls  on 
either  side  of  the  face.  The  surface  of  the 
mask  is  painted  red.  A  buckskin  loop  is 
nailed  to  the  top  for  hanging  the  mask. 
Museum  records  indicate  that  the  mask 
was  ordered  from  White  Deer  Indian 
Traders  of  Stevens  Point,  Wisconsin,  in 
1961. 

Representatives  of  the  Oneida  Tribe  of 
Indians  of  Wisconsin  have  identified 
this  item  as  a  medicine  or  false  face 
mask.  Su<;h  masks  represent  the  power 
of  particular  medicine  beings.  This  , 


particular  mask  represents  the  Red- 
Faced  Spirit,  also  known  as  Keel-Nose. 
The  Oneida  Tribe  of  Indians  of 
Wisconsin  resides  within  sixty  miles  of 
Stevens  Point,  Wisconsin. 

Representatives  of  the  Oneida  Tribe  of 
Indians  of  Wisconsin  affirm  that  this 
specific  false  face  mask  is  needed  by  the 
traditional  religious  leaders  of  the 
Oneida  Tribe  of  Indians  of  Wisconsin 
for  the  practice  of  the  traditional  mid- 
winter ceremony  by  present-day 
adherents.  Representatives  of  the 
Oneida  Tribe  of  Indians  of  Wisconsin 
also  affirm  that  this  false  face  mask  is 
owned  collectively  by  the  members  of 
the  Oneida  Tribe  of  Indians  of 
Wisconsin  and  no  individual  had  the 
right  to  sell  or  otherwise  alienate  the 
mask. 

Based  on  the  above  mentioned 
information,  officials  of  the  Navajo 
Nation  Museum  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
this  false  face  mask  and  the  Oneida 
Tribe  of  Indians  of  Wisconsin.  Officials 
of  the  Navajo  Nation  Museum  have  also 
determined  that  this  false  face  mask 
meets  the  definitions  of  sacred  object 
and  object  of  cultural  patrimony 
piirsuant  to  25  U.S.C.  3001  (3)(C). 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  this  object  should  contact 
Clcrenda  Begay.  Museum  Director, 
Navajo  Natioii  Museum,  Window  Rock, 
Arizona.  86515,  telephone  (602)  871- 
f  073  before  February  24,  1995. 
repatriation  of  this  false  face  mask  to 
the  Oneida  Tribe  of  Indians  of 
Wisconsin  can  begin  afler  that  date  if  no 
additional  claimants  come  forward. 
P;i|ed:  January  20.  ia05. 
Francis  P.  MacManamon, 
De^rtmental  Consulting  Archeolcgist. 
C/j|'f/.  Archeological  Assistance  Division. 
IFB  Doc.  95-1876  Filed  1-24-95:  8:45  ami 

BILLING  CODE  4310-7a-f 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-725 
(Preliminary)] 

Maganese  Sulfate  From  the  People's 
Republic  of  China 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Copnmission  unanimously  determines. 


'  rhe  record  is  defined  in  sec.  207.2(0  of  she 
Cor  imi.i.sion's  Rules  of  Practice  and  Procedure  (1^ 
CFJ  k07  2(f)l. 


JMI 


pursuant  to  section  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673b{a)),  that 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  the  People's  Republic  of  China 
(China)  of  manganese  sulfate,  provided 
for  in  subheading  2833.29.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV).2 

Background 

On  November  30, 1994,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  American 
MicroTrace  Corporation,  Virginia  Beach, 
VA,  alleging  that  an  industry  in  the 
United  States  is  materially  injured  and 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  manganese 
sulfate  from  China,  Accordingly, 
effective  November  30,  1994,  the 
Commission  instituted  antidumping 
investigation  No.  731-TA-725 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  December  8, 1994. 
(59  F.R.  63379).  The  conference  was. 
hold  in  Washington,  DC,  on  December 
21.  1994,  and  all  persons  who  requested 
the  opportunity  were  permitted  to 
appear  in  person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  Januarv 
17,  1995.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2848  (January  1995),  entitled 
"Manganese  Sulfate  from  the  People's 
Republic  of  China:  Investigation  No. 
731-TA-725  (Preliminary)." 

Issued:  January  18. 1995. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  9.5-1863  Filed  1-24-95;  8:45  am] 

BILLING  CODE  7020-02-P 


-The  product  covered  by  this  investigation  is 
manganese  sulfate,  including  manganese  sulfate 
monohydrate  (MnS04»H;0)  and  any  other  forms 
whether  or  not  hydrated.  without  regard  to  form, 
shape,  or  size,  the  addition  of  other  elements,  the 
presence  of  other  element.sas  impiirities.  and'or  the 
method  of  manufacture. 


[Investigation  No.  337-TA-358] 

Certain  Recombinantly  Produced 
Human  Growth  Hormones;  Notice  of 
Commission  Determinations  (1)  Not  To 
Review  Those  Portions  of  the 
Administrative  Law  Judge's  Initial 
Determination  Dismissing  the 
Complaint  With  Prejudice  and 
Terminating  the  Investigation  as  a 
Sanction  for  Complainant's  Discovery 
Abuse;  (2)  To  Take  No  Position  on  the 
Remainder  of  the  Initial  Determination; 
Termination  of  Investigation  Based  on 
a  Finding  of  No  Violation  of  Section 
337  of  the  Tariff  Act  of  1930 

agency:  U.S.  International  Trade 

Commissien. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  (Commission)  has 
determined  not  to  review  the  portion  of 
the  presiding  administrative  law  judge's 
(ALJ's)  final  initial  determination  (ID)  in 
the  above-referenced  investigation 
dismissing  the  complaint  with  prejudice 
as  a  sanction  for  complainant's 
misconduct  during  discovery,  and  to 
take  no  position  on  the  remainder  of  the 
ID  in  accordance  with  Beloit 
Corporation  v.  Valmet  Oy,  TVP  Paper 
Machines,  Inc..  and  the  United  States 
International  Trade  Commission,  742  F. 
2d  1421  (Fed.  Cir.  1984).  Notice  is  also 
given  that  the  Commission  has  denied 
complainant  Genentech's  motion  to 
supplement  the  record,  and  also  denied 
Genentech's  motion  for  leave  to  reply  to 
an  opposition  to  Genentech's  motion  to 
supplement  the  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Andersen,  Esq.,  telephone  202- 
205-3099.  or  Cynthia  Johnson,  Esq., 
telephone  202-205-3698.  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  September  29, 1993,  based  on  a 
complaint  filed  by  Genentech,  Inc.  of 
South  San  Francisco,  California.  58  FR 
50954.  The  following  six  firms  were 
named  as  respondents:  Novo  Nordisk  A/ 
S  of  Denmark;  Novo  Nordisk  of  North 
America,  Inc.  of  New  York;  Novo 
Nordisk  Pharmaceuticals,  Inc.  of  New 
Jersey;  ZymoGenetics.  Inc.  of  Seattle. 
Washington  (collectively,  the  Novo 
respondents);  Bio-Technology  General 
Corp.  of  New  York;  and  Bio-technology 
General  Corp.  (Israel)  Ltd.  (colledively, 
the  BTG  respondents).  The  Commission 
also  provisionally  accepted  Genentech's 
motion  for  temporary  relief  Id.  The 
Commission  terminated  the  temporarv 
relief  proceedings  as  to  the  Novo 
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respondents  on  the  basis  of  a  consent 
order.  58  FR  60672  (November  17. 
1993). 

The  ALJ  held  an  evidentiary  hearing 
on  temporary  relief  from  December  13 
through  Etecember  18.  1993.  On  January 
26,  1994.  the  ALJ  issued  an  ID  denying 
Genentech's  motion  for  temporary  relief. 
The  temporary  relief  ID  was  adopted  by 
the  Commission  on  February  25, 1994. 

On  March  2. 1994.  the  ALJ  designated 
the  permanent  phase  of  the 
investigation  "more  complicated". 

The  evidentiary  hearing  on  issues 
concerning  permanent  relief 
commenced  on  April  11,  1994,  and 
concluded  on  April  24,  1994.  On  July 
28, 1994,  the  ALJ  issued  an  ID  delaying 
the  issuance  of  his  final  ID  on 
permanent  relief  until  November  29, 
1994.  On  August  22,  1994,  the 
Commission  determined  not  to  review 
that  ID. 

On  August  29,  1994,  the  BTG  and 
Novo  respondents  individually  moved 
for  an  order  imposing  sanctions  against 
complainant  Genentech  for  alleged 
discovery  abuse  and  reopening  the 
record  for  the  reception  of  additional 
documentary  evidence.  In  his  final  ID, 
issued  on  November  29,  1994,  the  ALJ 
granted  the  motion  for  sanctions,  and 
denied  the  requests  to  reopen  the 
record.  In  the  ID,  the  ALJ  dismissed  the 
complainant  with  prejudice  and 
terminated  the  investigation  as  a 
sanction  for  Genentech's  misconduct 
during  discovery.  Additionally,  the  ALJ 
issued  an  opinion  ruling  on  the  merits 
of  the  investigation  based  on  the 
evidentiary-  record  as  it  closed  on  April 
24, 1994. 

On  December  12,  1994,  complainant 
Genentech  and  the  Commission 
investigative  attorney  filed  petitions  for 
review  of  the  ID.  The  Novo  respondents 
filed  a  contingent  petition  for  review. 
On  December  19,  1994,  all  parties  filed 
responses  to  the  petitions  for  review. 

On  December  12,  1994,  complainant 
Genentech  filed  a  motion  to  supplement 
the  Commission  record.  Responses  to 
Genentech's  motion  were  filed  by  the 
BTG  respondents,  the  Novo 
respondents,  and  the  lA.  The 
Commission  denied  Genentech's  motion 
on  the  basis  that  the  record,  as  defined 
by  interim  rule  210.43(a),  already 
includes  the  documents  at  issue.  On 
December  20, 1994,  Genentech  moved 
for  leave  to  reply  to  the  BTG 
respondents'  opposition  to  Genentech's 
motion  to  supplement  the  record.  The 
Commission  denied  Genentech's  motion 
for  leave  to  reply  as  moot  in  view  of  its 
denial  of  Genentech's  motion  to 
supplement  the  record. 

Tnis  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 


of  1930, 19  U.S.C. 1337. and 
Commission  interim  rule  210.53, 19 
C.F.R.  210.53. 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  S.VV..  Washington,  t).C.  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  January  17. 1995. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
jFR  Doc.  95-1864  Filed  1-24-95;  8:45  ami 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Consent  Decree  in  Action 
Brought  Under  ttie  Clean  Air  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
Lafarge,  et  al..  Civil  Action  No.  4- 
94CV-356Y,  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Texas  on  December 
29,  1994.  This  Consent  Decree  resolves 
a  Complaint  filed  by  the  United  States 
against  Victor  Yorstoun  pursuant  to 
Section  112  of  the  Clean  Air  Act,  42 
U.S.C.  7412. 

The  United  States  Department  of 
Justice  brought  this  action  on  behalf  of 
the  U.S.  Environmental  Protection 
Agency,  seeking  to  impose  civil 
penalties  and  injunctive  relief  on 
Lafarge,  Inc.,  Victor  Yorstoun  and  Art 
O'Shea  for  their  alleged  violations  of  the 
National  Emission  Standards  for  their 
alleged  violation  of  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  ("the  NESHAP")  for  asbestos 
during  demolition  activities  at  a  mill 
building  at  the  Lafarge  cement 
manufacturing  and  distribution  facility 
in  Fort  worth.  Texas.  The  NESHAP  for 
a.sbestos  consists  of  regulations 
promulgated  by  EPA  pursuant  to  the 
Clean  Air  Act. 

The  settlement  in  this  case  requires 
defendant  Yorstoun  to  comply  with  the 
asbestos  NESHAP  in  all  future 
demolition  and  activities  which  he 
owns  or  operates. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publiciition  of  this 


notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington.  DC  20044  and  refer  to 
United  States  v.  Lafarge,  DOJ  number 
90-5-2-1-1865. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  office  of 
the  United  States  Attorney,  Northern 
District  of  Texas,  801  Cherry  Street, 
Suite  1700,  Fort  Worth,  Texas  76102, 
and  at  the  U.S.  Environmental 
Protection  Agency,  Office  of  the 
Regional  Counsel,  Region  VI,  1445  Ross 
Avenue,  Dallas,  Texas,  75202.  Copies  of 
the  proposed  Consent  Decree  may  also 
be  obtained  from  the  Consent  Decree 
Library.  1120  G  Street  NW.,  4th  Floor, 
Washington,  DC  20005.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  or  in  person  from  the 
Consent  Decree  Library.  When 
requesting  a  copy  of  the  Consent  Decree, 
please  enclose  a  check  in  the  amount  of 
$3.25  (25  cents  per  page  reproduction 
costs)  payable  to  the  Consent  Decree 
Library. 
Bruce  S.  Gelber, 

Acting  Chief.  Environmental  Enfortement 
Section.  Environment  and  Natural  Resources 
Division. 
|FR  Doc.  95-1824  Filwl  1-24-95;  8:45  ami 

BtLLINQ  CODE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Resource 
Conservation  and  Recovery  Act,  42 
U.S.C.  6901  et  seq. 

In  accordance  with  Departmental 
policy,  28  C.F.R.  §  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Payne  and  Doinn,  Inc., 
Civil  Action  No.  95-C-24  was  lodged  on 
January  9, 1995,  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Wisconsin. 

The  proposed  Consent  Decree 
concerns  the  Key  Terminals  Facility, 
which  is  located  on  approximately  11 
acres  on  North  Main  Street,  in 
Kewaunee.  Wisconsin.  Pursuant  to  the 
proposed  Consent  Decree,  and  the 
Resource  Conservation  and  Recovery 
Act,  as  amended  (•RCR.A.").  42  U.S.C. 
6901  et  seq..  Payne  and  Dolan,  Inc.  will 
pay  the  United  Stales  a  penalty  of 
$240,000.  Pursuant  to  other  terms  of  the 
propose  settlement,  Payne  and  Dolan 
will  also  complete  RCRA  closure  of  the 
Key  Terminals  facility  under  a  plan 
approved  by  the  Wisconsin  Department 
of  Natural  Resources  ("WDNR"). 

The  DepartmtMit  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
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comments  relating  to  the  proposed 
Cansent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
Guneral  for  the  Environment  and 
r^iitural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530.  and 
sljiould  refer  to  United  States  v.  Pavne 
and  Dolan.  Inc..  DOJ  Ref.  #90-7-1-711. 
The  proposed  Consent  Decree  may  be 
i::|comined  at  the  office  of  the  United 
slates  Attorney,  United  States 
Cburthouse,  517  E.  Wisconsin  Avenue, 
Room  330.  Milwaukee,  Wisconsin 
5^202;  the  Region  V  Office  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Blvd.,  Chicago,  Illinois 
6i)B04:  and  at  the  Consent  Decree 
L  brary,  1120  G  Street,  N.W.,  4th  Floor, 
U'ashingfon.  DC  20005.  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
n  ^y  be  obtained  in  person  or  by  mail 
fram  the  Consent  Decree  Library.  In 
requesting  a  copy  please  refer  to  the 
rtiferenced  case  and  enclose  a  check  in 
tf  e  amount  of  $7.25  (25  cents  per  page 
n  |»roduction  costs),  payable  to  the 
C*isent  Decree  Library. 
Bi  -nee  Gelber. 

A  -fing  Chief.  Environmentui  Enforcement 
St  'ition.  Environment  and  Xaturnl  Resources 
D  ^ision. 
|FR  Doc.  95-1825  Filed  1-24-95:  8:45  am) 

BI  .lING  CODE  4410-01-M 

-1 — 

Notice  of  Lodging  of  Consent  Decree 
Under  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Apt 

Notice  is  hereby  given  that  on  January 
loi  1995.  in  United  States  v.  Seymour 
Rtycling  Corp..  et  al.  (Civ.  No.  IP-80- 
4.?67-C).  the  United  States  lodged  a 
proposed  Consent  Decree  in  the  United 
Sates  District  Court  for  the  Southern 
D  strict  of  Indiana. 

In  Seymour  Recycling,  the  United 
Si  ates  sought  recovery  of  response  costs 
incurred  by  thetlnited  States  at  the 
Soymour  Recycling  Superfund  site 
Icaated  in  Seymour.  Indiana,  as  well  as 
performance  of  remedial*action  at  the 
silt".  The  proposed  Decree  would  resolve 
th|e  liability  of  Blatz  Paint  Company,  one 
ol  the  remaining  defendants  in  this  case, 
under  Sections  106  and  107  of  the 
Cpmprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9606  & 
9rt07.  for  recovery  of  response  costs 
incurred  by  the  United  States  at  the  Site 
and  for  future  liability  at  the  Site. 
Almost  all  other  parties  in  Seymour 
R|tycling  have  resolved  their  liability  to 
thja  United  States  under  prior  cost 
recoven,'  or  remedial  action  settlements. 

Under  the  terms  of  the  proposed 
Consent  Decree,  Blatz  Paint  Company 


will  pay  the  United  States  $30,000  in 
return  for  covenants  not  to  sue  for  past 
and  future  CERCLA  liability  at  the 
Seymour  Recycling  Superfund  Site. 

the  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  attorney 
General,  U.S.  Department  of  Justice. 
Washington,  D.C.  20530.  and  should 
refer  to  United  States  v.  Seymour 
Recvcling  Corp..  et  al..  DOj'  Ref.  #62- 
26S-19. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Southern  District  of 
Indiana.  46  East  Ohio  Street  (5th  floor). 
Indianapolis,  Indiana,  and  at  the  offices 
of  the  U.S.  Environmental  Protection 
Agency,  Region  5.  Office  of  Regional 
Counsel.  200  West  Adams  (29th  Floor), 
Chicago,  Illinois.  Copies  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Librarv',  1120  G  Street.  N.W.,  4th 
Floor.  Washington,  D.C.  20005,  (202) 
624-0892.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $3.00 
(25  cents  per  page  reproduction  costs), 
payable  to  the  "Consent  Decree 
Librarv." 
Bruce  S.  Gelber, 

Acting  Chief  Environmental  Enforcement 
Section,  Environment  and  Sntural  Resources 
Division. 

!FR  Doc.  95-1823  Fil.ul  1-24-95:  8:45  am) 

BILLING  CODE  4410-01-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  November  29.  1994. 
and  published  in  the  Federal  Register 
on  December  6.  1994.  (59  FR  62750). 
Ansys,  Inc.,  2  Goodyear,  Irvine, 
California  92718.  made  application  to 
the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Sctiedule 

Ptiencyclidine  (7471)  

II 

1 -Piper  jdinocyclohexarie- 
cartxjnitnle  (8603) 

II 

JMI 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
Section  1301.54(e),  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  hereby  orders  that  the 


application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacture 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted 

Dated:  January  17. 1995. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(FR  Doc.  95-1772  Filed  1-24-95;  8:45  ami 

BILLING  CODE  4410-09-M 


Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  Section  1008  of  the 
Controlled  Sub.stances  Import  and 
Export  Act  (21  U.S.C.  958(i),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Title  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  November  21.  1994. 
Knight  Seed  Company.  Inc..  151  W. 
126th  Street.  Burnsville.  Minnesota 
55337.  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  Marihuana 
(7360)  a  basic  class  of  controlled 
substance  in  Schedule  I. 

This  application  is  exclusively  for  the 
importation  of  marihuana  seed  which 
will  be  rendered  non-viable  and  used  as 
bird  seed. 

Any  manufacturer  holding,  or 
applying  for.  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  for  a  hearing  on  such 
application  in  accordance  with  21  CFR 
1301.54  in  such  form  as  prescribed  by 
21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  (30  days 
from  publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  (CFR 
1311. 42(b),  (c).  (d).  (e).  and  (0.  As  noted 
in  a  previous  notice  at  40  FR  4374.5-46 
(September  23.  1975).  all  applicants  for 
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registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C  823(a),  and  21 
CFR  1311.42(a),  (b).  (c),  (d).  (e),  and  (fl 
are  satisfied. 

Dated:  January  17, 1995. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  95-1774  Filed  1-24-95:  8:45  am] 

BILUMG  CODE  441(M>9-M 


Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  December  20,  1994. 
MD  Pharmaceutical.  Inc..  3501  West 
Garry  Avenue,  Santa  Ana,  California 
92704,  made  application  to  the  Drug 
Enforcement  Admini.stration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

Methvlohenidate  (1724) 

II 

Diohenoxvlate  (9170)  

II 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  abo  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  February 
24,  1995. 

Dated;  Januan,- 17, 1995. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc  95-1773  Filed  1-24-95;  8:45  am) 

BILLING  CODE  4410-09-M 


Manufacturer  of  Controlled 
SutMtances;  Notice  of  Registration 

By  Notice  dated  November  4, 1994, 
and  published  in  the  Federal  Register 

on  November  15,  1994,  (59  FR  58857), 
Norac  Company  Inc.,  405  S.  Motor 
Avenue,  Azusa,  California  91702,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a  bulk 
manufacturer  of  Tetrahydrocannabinols 
(7370).  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprenehsive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21.  Code  of  Federal  Regulations. 
§  1301.54(e).  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  January  17. 1995. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  95-1770  Filed  1-24-95;  8:45  am) 

BILUNG  CODE  44ia-09-M 


Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  November  29. 1994. 
and  published  in  the  Federal  Register 
on  December  6,  1994,  (59  FR  62750), 
Upjohn  Company,  7171  Portage  Road. 
M.L.  7011-126-5.  Kalamazoo,  Michigan 
49001,  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of 
2,5,-Dimethoxyamphetamine  (7396),  a 
basic  class  of  controlled  substance  listed 
in  Schedule  I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  January  17. 1995. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc.  95-1771  Filed  1-24-95;  8:45  ami 

BILLING  CODE  4410-0»-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142.  a  public  meeting  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  will  be  held 
on  February  15.  1995.  in  Suite  S-2508 
U.S.  Department  of  Labor  Building. 
Third  and  Constitution  Avenue  NW.. 
Washington.  EX:  20210. 

The  purpose  of  the  meeting,  which 
will  begin  at  9^30  a.m.  is  to  consider  the 
items  listed  below  and  to  invite  public 
comment  on  any  aspect  of  the 
administration  of  ERISA. 

I.  Welcome  and  Introduction  of  New 

Council  Members 

II.  Assistant  Secretary's  Report 

A.  PWBA  Priorities  for  1995 

B.  Report  to  Congress 

C.  Miscellaneous  Issues 

D.  Announcement  of  Council 
Chairperson  and  Vice  Chairperson 

III.  Introduction  of  PWBA  Senior  Staff 

and  Orientation  of  New  Members 
rv.  Report  of  Advisory  Council  Working 
Groups  (1993/1994  Term) 

V.  Determination  of  Council  Working 

Group/s  for  1995 

VI.  Procedure  for  Establishing  Council 

and  Working  Group  Meeting  Dates 

VII.  Statements  From  the  General  Public 

VIII.  Adjourn 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  twenty  (20)  copies  on  or 
before  February  10.  1995  to  William  E. 
Morrow,  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department 
Labor,  Suite  N-5677,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Advisory  Council  should  forward  their 
request  to  the  Executive  Secretary  or 
telephone  (202)  219-8753.  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  February  10, 1995. 


.Signed  at  Washington.  DC,  this  20th  day  of 
jiiniiary.  1995. 
Olena  Berg, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 
If  R  Doc.  95-1851  Filed  1-24-95;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[Notice  95-006] 

KASA  Advisory  Council;  Meeting 

ACTION:  National  Aeronautics  and  Space 

Administration. 

ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
^(;deral  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  the  National 
I'Xeronautics  and  Space  Administration 

Announces  a  meeting  of  the  NASA 
idvisory  Council. 

0ATES:  February  9,  1995,  9  a.m.  to  2:15 
p.ni.;  and  February  10,  1995.  8:30  a.m. 
to  3  p.m. 

f  DDRESSES:  National  Aeronautics  and 
Space  Administration,  Program  Review 
>nter.  Ninth  Floor,  Room  9H40,  300  E 
reet,  SW.,  Washington.  DC  20546. 
OR  FURTHER  INFORMATION  CONTACT:  Ms. 
nne  L.  Accola,  Code  Z,  National 
.eronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0682. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
^0  the  seating  capacity  of  the  room.  The 
genda  for  the  meeting  is  as  follows: 
■Strategic  Plan  and  Strategic 
Management  System 
•Strategic  Enterprise  Plans 
•NASA  Budget  Outlook 
.NASA  Congressional  Outlook 
-Preliminary  Report  of  the  National 
luiboratory  Review  Task  Force 
•Reusable  Launch  System 
-Space  Station  Update 
-Committee  Reports 
-Discussion  of  Committee 
Independence 
■Discussion  of  Findings  and 
Reconmiendations 
lit  is  imperative  that  the  meeting  be 
I  eld  on  these  dates  to  accommodate  the 
siheduling  priorities  of  the  key 
f  articipants.  Visitors  will  be  requested 
t)  sign  an  visitor's  regi.ster 
t)rttf!(i:  lanuary  19.  1995. 

I  iinothy  M.  Sullivan. 

--  (ivisory  Committee  Manngement  Officer. 

II  "R  Dot:.  95-1810  Filed  1-24-95;  8:45  am] 

B  LLING  CODE  7S10-01-M 
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[Notice  95-007] 

NASA  Advisory  Council  (NAC).  Life 
and  Microgravlty  Sciences  and 
Applications  Advisory  Committee, 
Space  Station  Science  and 
Applications  Advisory  Subcommittee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Life  and 
Microgravlty  Sciences  and  Applications 
Advisory  Committee,  Space  Station 
Science  and  Applications  Advisory 
Subcommittee. 

DATES:  February  14,  1995,  8  a.m.  to  6 
p.m.:  February  15,  1995,  8  a.m.  to  6 
p.m.;  February  16, 1995,  8  a.m.  to  12:30 
p.m. 

ADDRESSES:  Lunar  and  Planetary 
Institute,  Center  for  Advanced  Space 
Studies,  3600  Bay  Area  Boulevard. 
Houston,  TX  77058. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Edmond  M.  Reeves,  Code  US. 
National  Aeronautics  and  Space 
Administration,  Washington.  DC  20546. 
202/35&-2560. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Subcommittee  Charter  and 

Membership  Orientation 
—Station  Capabilities  Program  Update 
— Science  Utilization  Plans 
—Research  Management  Office — 

Functions  and  Issues  Process 
—International  Utilization  Coordination 
—Technology  Utilization  Program  Plans 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
.scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  20.  1995. 
Timothy  M.  Sullivan, 

.Advisory  Committee  Management  Officer. 

\alional  Aeronautics  and  Space 

Administration. 

IFR  Doc.  95-1809  Filed  1-24-95;  8:45  am] 

BILLING  CODE  751(M)1-M 


[Notice  95-005] 

NASA  Advisory  Council  (NAC), 
Minority  Business  Resource  Advisory 
Committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Minority 
Business  Resource  Advisory  Committee. 
DATES:  February  8.  1995.  9  a.m.  to  4 
p.m. 

ADDRESSES:  NASA  Headquarters. 
Program  Review  Center,  Room  9H40, 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  C.  Thomas.  Ill,  Office  of 
Small  and  Disadvantaged  Business 
Utilization.  National  Aeronautics  and 
Space  Administration.  Room  9K70,  300 
E  Street  S'W..  Washington.  DC  20546 
(202) 358-2088. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

—Overview  of  NASA  Advisory  Council 

— Legal  Ethics 

—Introduction  to  N.^SA  SDB  Program 

— Minutes  of  Last  Meeting 

—Review  of  MBRAC  Achievements 

— Public  Comment 

—SDB  Priorities  of  1995 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Dated:  January  19.  1995. 
Timothy  M.  Sullivan. 
Advisory  Committee  Management  Officer. 
IFR  Doc.  95-1811  Filod  1-24-95:  8:45  ami 

BILLING  CODE  7510-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Planning  and  Procedures;  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
February  8,  1995.  Room  T-2B1.  11545 
Rockvilie  Pike,  Rockville.  Mar>land. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discu.ss 
organizational  and  personnel  matters 
that  relate  .solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy 

The  agenda  for  the  subject  meeting 
shall  b(;  as  fallows: 
Wednesday,  February  fl.  199a— 1:30 
p.m.  until  the  conclusion  of 
business 
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The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Also,  it  will  discuss  status  of 
the  appointment  of  members  to  the 
ACRS.  The  purpose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  maice  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefore  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkins  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  on  the  working  day 
prior  to  the  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  that  may  have 
occurred. 

Dated:  |anuary  19.  199.S. 
Sam  Duraiswainy, 

Chiff.  Siirlcar  Heartors  Ikiincli. 

IFR  Doc.  9,^-1818  Filed  l-24-9.'>;  H:45  ami 
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Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  meetings  on 
Februarv  9-10,  1993,  in  Conference 
Room  T2B3, 11545  Rockville  Pike, 
Rockville.  Maryland.  The  dates  of  these 
meetings  were  previously  published  in 
the  Federal  Register  Notice  on 
Wednesdav.  December  28, 1994  (59  VR 
66977). 

Thursday,  February  9,  1995 

8:30  A.M.-8:45  A.M.:  Opening  Hemnrks  hv 
the  ACnS  Chainmin  (Open)— The  ACRS 


Chairman  will  make  opening  remarks 
regarding  conduct  of  the  meeting  and 
comment  briefly  regarding  items  of  current 
interest.  During  this  session,  the  Committee 
will  discuss  priorities  for  preparation  of 
ACRS  reports. 

8.45  A.M.-10:15  A.M.:  Emergency 
Procedure  Guidelines  (EPGs)  for  BWB  Core 
Power  Stability/ATWS  (Open/Closed)— The 
Committee  will  hear  presentations  by  and 
hold  discussions  with  representatives  of  the 
NRC  staff.  BWR  Owners  Group,  and  General 
Electric  Nuclear  Energy  (GENE)  regarding  the 
NRC  staff  Safety  Evaluation  Report  on  the 
modifications  to  the  EPGs  to  address  BWR 
core  power  Stability/ATWS. 

A  portion  of  this  session  may  be  closed  to 
discuss  GENE  proprietary  information 
applicable  to  this  matter. 

10:30  A.M.-12:00  Noon:  Environmental 
Qualification  Requirements  for  Digital 
Instrumentation  and  Control  (IfrC)  Systems 
(Open) — The  Committee  will  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  NRC  staff  regarding  the 
activities  of  the  Office  of  Nuclear  Regulatory 
Research  related  to  environmental 
qualification  requirements  for  digital  I&C 
systems. 

Representatives  of  the  industn,'  will 
participate,  as  appropriate. 

I  00  P.M.-2:00  P.M.:  Analysis  of  Reactor 
lV'(;/er  Cleanup  (RWCU)  System  Line-Break 
Accident  for  Operating  BWRs  (Open) — The 
Q)mmiitec  will  hear  presentations  by  and 
hold  discussions  with  representatives  of  the 
NRC  staff  regarding  the  potential  risks 
associated  with  and  RWCU  system  pip>e 
break  outside  of  primary  containment  and 
the  associated  staff  activities  to  evaluate  this 
issue. 

2:00  P.M.— 3:00  P.M.— Proposed  Final 
Revision  to  Regulatory  Guide  t.118. 
"Periodic  Testing  of  Electric  Power  and 
Protection  Systems"  (Open) — The  Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the  NRC 
staff  regarding  the  proposed  final  revision  3 
to  Regulatory  (]uide  1.118,  with  emphasis  on 
the  differing  views  between  the  NRC  staff 
and  the  industry. 

Representatives  of  the  indu.stry  will 
jiarticipate.  as  appropriate. 

3:15  P.M.-4:15  P.M.:  Potential  Research 
Issues  forCANDUG  (Open) — The  .Committee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the  NRC 
staff  regarding  potential  research  issues  for 
the  C^NDII3  design. 

Representatives  of  the  Atomic  Energy  of 
Canada  Limited  Technologies  will 
participate,  as  appropriate. 

4:15  P.M.-5;15  p.m.:  Operating  Plants  vs. 
.Safety  Goals  (Open) — The  (k)mmittee  will 
discuss  the  Commission's  request  for  hirther 
guidance  and  insight  in  determining  where 
the  current  population  of  operating  plants 
fall  within  the  safety  goals. 

5:30  P.M.-6:45  P.M.:  Appointment  of  New 
Members  (Open/Closed )^The  Committee 
will  discuss  the  qualifications  of  candidates 
nominated  for  appointment  to  the  ACRS. 

A  portion  of  this  session  will  be  closed  to 
discuss  infomiation  the  release  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Friday,  February  10, 1995 

8:30  A.M.-8:35  A.M.:  Opening  Remarks  by 
the  ACRS  Chairman  (Open)— The  ACRS 
Chairman  will  make  opening  remarks 
regarding  conduct  of  the  meeting. 

8:35  A.M.-9:30  A.M.:  Amendment  to  10 
CFR  50.55a  (Open)— The  Committee  will 
hear  presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff  and  the 
Nuclear  Energy  Institute  regarding  the 
proposed  final  amendment  to  10  CFR  50.55a 
to  incorporate  by  reference  the  1992  Edition 
with  the  1992  Addenda  of  both  Subsections 
IWE  and  IWL,  Division  1.  Section  XI  of  the 
ASME  Code  that  deal  with  inspection  of 
concrete  and  metal  containments. 

9:30  A.M.-10:15  A.M.:  Report  of  the 
Planning  and  Procedures  Subcommittee 
(Open/Closed) — The  Committee  will  hear  a 
report  of  the  Planning  and  Procedures 
Subcommittee  on  matters  related  to  the 
conduct  of  ACRS  business  and  internal 
organizational  and  personnel  matters  relating 
to  the  ACRS  staff  members. 

A  portion  of  this  session  may  be  closed  to 
discuss  matters  that  relate  solely  to  internal 
personnel  rules  and  practices  of  this 
Advisory  Committee,  and  matters  the  release 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

10:30  A.M. -11:00  A.M.:  Future  ACRS  ' 
Activities  (Open) — The  Committee  will 
discuss  topics  proposed  for  consideration 
during  future  ACRS  meetings. 

11:00  A.M.-l  1:15  A.M.:  Reconciliation  of 
ACRS  Comments  and  Recommendations 
(Open) — The  Committee  will  discuss 
responses  from  the  NRC  Executive  Director 
for  Operations  to  ACRS  conunents  and 
recommendations  included  in  recent  AC'RS 
reports. 

1 1 :15  A.M.-12:15  P.M.:  Preparation  of 
ACRS  Reports  (Open) — The  Committee  will 
discuss  proposed  ACRS  reports  on  certain 
matters  considered  during  this  meeting, 
including  a  possible  report  on  performance/ 
risk-based  regulation. 

1:15  P.M.-5:30  P.M.:  Preparation  of  ACRS 
Reports  (Of)en) — The  Committee  will 
continue  its  discussion  of  proposed  ACRS 
reports  on  certain  matters  considered  during 
this  meeting. 

5:30  P.M.-5:45  P.M.:  New  Research  Needs 
(Open) — The  (Committee  will  discuss  new 
research  needs,  if  any.  identified  during  this 
meeting. 

5:45  P.M. -6 .00  P.M.:  Miscellaneous 
((Jpen) — The  Committee  will  discuss 
miscellaneous  matters  related  to  the  conciuc;t 
of  Committee  activities  and  complete 
discussions  of  topics  that  were  not  completed 
during  previous  meetings  as  time  and 
availability  of  information  permit. 

PrtK.edures  for  the  ccmduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on  Otlolmr 
5.  1994  (59  FR  50780).  In  accordance  with 
these  procedures,  oral  or  written  statements 
may  be  presented  by  members  of  the  public, 
electronic  recordings  will  be  permitted  only 
during  the  open  portions  of  the  meeting,  and 
question  may  be  asked  only  by  members  of 
the  (committee,  its  consultants,  and  staff 


Persons  desiring  to  make  oral  statements 
should  notif\'  the  ACKS  Executive  Director. 
Dr  John  T  Larkins.  at  least  five  days  before 
thje  meeting  if  possible,  so  that  appropriate 
artangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for  such 
statements.  Use  of  still,  motion  picture,  and 
television  cameras  during  this  meeting  may 
Ixi  limited  to  selected  portions  of  the  meeting 
as^  determined  by  the  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting  the 
.^|]KS  Executive  Director  prior  to  the 
mj-eting.  In  view  of  the  possibility  that  the 
scjhedule  for  ACRS  meetings  may  be  adjusted 
by  the  Chairman  as  necessary  to  facilitate  the 
((induct  of  the  meeting,  persons  planning  to 
at  end  should  check  with  the  ACRS 
E.iiecutive  Director  if  such  rescheduling 
wUild  result  in  major  inconvenience. 

Ilhave  determined  in  accordance  with 
Subsection  10(d)  P.L  92-463  that  it  is 
micessary  to  close  portions  of  this  meeting 
n(|ted  abt)ve  to  discuss  proprietary 
injformation  per  5  U.S.C.  552b(c)(4); 
injformation  that  involves  the  internal 
pdisonnel  rules  and  practices  of  this 
A<Ivisory  Committee  per  5  U.S.C.  552b(c)(2); 
cirtd  to  discuss  information  the  release  of 
which  would  constitute  a  clearlv 
uitv^arranted  invasion  of  pesonal  privacy  per 
5    I.S.C.  552b(c)(6). 

Further  information  regarding  topics  to  be 
discussed,  whether  the  meeting  has  been 
cancelled  or  rescheduled,  the  Chairman's 
ruling  on  requests  for  the  opportunity  to 
pri*ent  oral  statements  and  the  time  allotted 
th  ^refor  can  be  obtained  by  contacting  the 
.ACRS  Executive  Director.'Dr  John  T  Larkins 
(KJlephone  301-415-7361).  between  7:30 
A.N1.  and  4:15  PM.  EST 

Dated:  January  20.  1995. 
Aadrew  L.  Bates, 

Advisory  Committee  Management  Officer 
IFR  Due.  95-1894  Filed  1-24-95;  8:45  ami 
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[Docket  No.  50-482J 

Wolf  Creek  Nuclear  Operating 
Corporation,  Wolf  Creek  Generating 
Station;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulator)' 
Commission  (the  Commission)  is 
coinsidering  issuance  of  an  exemption 
fr6m  certain  requirements  of  its 
regulations  for  Facility  Operating 
Li|;ense  No.  NPF-42.  issued  to  Wolf 
Citeek  Nuclear  Operating  Corporation 
(the  licensee),  for  operation  of  the  Wolf 
Cneek  Generating  Station  (WCGS) 
located  in  Coffee  County,  Kansas. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  allow 
implementation  of  a  hand  geometry 
bi^metric  system  of  site  access  control 
sut:h  that  photograph  identification 
nariges  can  be  taken  off  site. 


JMI 


The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
November  23.  1994,  for  exemption  from 
certain  requirements  of  10  CFR  73.55. 
"Requirements  for  physical  protection 
of  licensed  activities  in  nuclear  power 
plant  reactors  against  radiological 
sabotage." 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55,  paragraph 
(a),  the  licensee  shall  establish  and 
maintain  an  onsite  physical  protection 
system  and  security  organization. 

Paragraph  (1)  of  10  CFR  73.55(d), 
"Access  Requirements,  "  specifies  that 
"licensee  shall  control  all  points  of 
personnel  and  vehicle  access  into  a 
protected  area  *   *  *."  It  is  specified  in 
10  CFR  73.55(d)(5)  that  "A  numbered 
picture  badge  identification  system  shall 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  It  also  states  that  an 
individual  not  employed  by  the  licensee 
(i.e.,  contractors)  may  be  authorized 
access  to  protected  areas  without  escort 
provided  the  individual  "receives  a 
picture  badge  upon  entrance  into  the 
protected  area  which  must  be  returned 

upon  exit  from  the  protected  area 

•   •   •  •■ 

Currently,  unescorted  access  into 
protected  areas  of  the  WCGS  is 
controlled  through  the  use  of  a 
photograph  on  a  combination  badge  and 
keycard.  (Hereafter,  these  are  referred  to 
as  badges).  The  security  officers  at  the 
entrance  station  use  the  photograph  on 
the  badge  to  visually  identify  the 
individual  requesting  access.  The 
badges  for  both  licensee  employees  and 
contractor  personnel  who  have  been 
granted  unescorted  access  are  issued 
upon  entrance  at  the  entrance/exit 
location  and  are  allowed  to  take  badges 
off  site. 

The  licensee  proposes  to  implement 
an  alternative  unescorted  access  control 
sy.stem  which  would  allow  all 
individuals  with  unescorted  access  to 
keep  their  badges  with  them  when 
departing  the  site. 

An  exemption  from  10  CFR 
73.55(d)(5)  is  required  to  permit 
contractors  to  take  their  badges  off  site 
instead  of  returning  them  when  exiting 
the  site. 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action. 
Under  the  proposed  system,  each 
individual  who  is  authorized  to 
unescorted  entry  into  protected  areas 
would  have  the  physical  characteristics 
of  their  hand  (hand  geometry)  registered 
with  their  badge  number  in  the  access 
control  system.  When  an  individual 
enters  the  badge  into  the  card  reader 
and  places  the  hand  on  the  measuring 


surface,  the  system  would  record  the 
individual's  hand  image.  The  unique 
characteristics  of  the  extracted  hand 
image  would  be  compared  with  the 
previously  stored  template  to  verify 
authorization  for  entry.  Individuals, 
including  licensee  employees  and 
contractors,  would  be  allowed  to  keep 
their  badges  with  them  when  they 
depart  the  site. 

Based  on  a  Sandia  report  entitled  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices"  (SAND91 — 0276 
UC — 906  Unlimited  Release,  printed 
June  1991),  and  on  its  experience  with 
the  current  photo-identification  system, 
the  licensee  stated  that  the  false 
acceptance  rate  of  the  proposed  hand 
geometry  system  is  comparable  to  that 
of  the  current  system.  The  lecensee 
stated  that  the  use  of  the  badges  with 
the  hand  geometry  system  would 
increa.se  the  overally  level  of  access 
control.  Since  both  the  badge  and  hand 
geometry  would  be  necessar>'  for  access 
into  the  protected  area,  the  proposed 
system  would  provide  for  a  positive 
verification  process.  Potential  loss  of  a 
badge  by  an  individual,  as  a  result  of 
taking  the  badge  off  site,  would  not 
enable  an  unauthorized  entry  into 
protected  areas.  The  licensee  will 
implement  a  process  for  testing  the 
proposed  system  to  ensure  continued 
overall  level  of  performance  equivalent 
to  that  specified  in  the  regulation.  The 
Physical  Security  Plan  for  WCGS  will  be 
revised  to  include  implementation  and 
testing  of  the  hand  geometry  access 
control  system  and  to  allow  licensee 
employees  and  contractors  to  take  their 
badges  off  site. 

The  access  process  will  continue  to  be 
under  the  observation  of  security 
personnel.  A  numbered  picture  badge 
identification  system  will  continue  to  be 
used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escorts.  Badges  will  continue  to 
be  displayed  by  all  individuals  while 
inside  the  protected  area. 

Environmental  Impacts  of  the  Proposed 
Action 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluent  that  may  be 
released  off  site,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  propo.sed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
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within  the  restricted  area  as  defined  in 
10  CFR  part  20.  It  does  not  affect 
ponradiological  plant  effluents  and  has 
nn  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  action  would  be  to  deny  the 
request.  Such  action  would  not  change 
any  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  related  to  the  operation  of 
Wolf  Creek  Generating  Station,"  dated 
June  1982  (NUREG-0878). 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
State  of  Kansas  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  November  23.  1994,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street. 
NW..  Washington,  DC  and  at  the  local 
public  document  rooms  located  at  the 
Emporia  State  University.  William  Allen 
White  Library.  1200  Commercial  Street, 
Emporia,  Kansas  66801,  and  Washburn 
University  School  of  Law  Library, 
Topeka,  Kansas  66621. 

Dated  at  Rockville.  Maryland,  this  18th  day 
of  January  1995. 

For  the  Nuclear  Regulatory  C'^onimission. 
Theodore  R.  Quay, 

Director.  Project  Directorate  IV-2.  Division 
of  Heactor  Projects  III/IV.  Office  of  Nuclear 
Reactor  Regulation. 
|FR  Doc.  9,5-181.5  Filed  1-24-95:  8:45  ami 
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[Docket  Nos.  STN  50-456  and  STN  50-457] 

Commonwealth  Edison  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission!  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  NPF- 
72  and  NPF-77  issued  to  the 
Commonwealth  Edison  Company  (the 
licensee)  for  operation  of  the  Braidwood 
Station.  Units  1  and  2.  located  in  Will 
County,  Illinois. 

The  proposed  amendment  would 
revise  the  Technical  Specifications  for 
Braidwood  1  and  2  by  deleting  Section 
4.7.6.e.6  which  presently  requires  a 
surveillance  to  verify  that  the  control 
room  ventilation  system  can  be 
manually  isolated  and  placed  in  the 
recirculation  mode  of  operation.  This 
manual  isolation  would  be  initiated  in 
response  to  a  report  of  a  chlorine  release 
in  the  vicinity  of  the  Braidwood  Station. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

A.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Elimination  of  the  requirement  to  test 
control  room  ventilation  manual  isolation 
capability  docs  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  This 
requirement  had  been  previously  necessary 
because  of  the  potential  of  a  rail  borne 
chlorine  accident.  Since  that  time  of  the 
imposed  surveillance,  the  Norfolk  and 
Western  railroad  line  which  transported 
chlorine  near  Braidwrood  has  been  removed. 
In  addition,  a  study  has  concluded  that  there 
are  no  potential  stationary  chlorine  release 


sources  within  a  10  mile  radius  that  could 
pose  a  threat  to  control  room  habitability. 
The  evaluation  concluded  that  the  realistic 
probability  of  a  transported  source  of 
chlorine  passing  within  the  critical  distance 
of  4900  feet  of  Braidwood  Station  is 
practically  zero.  Even  using  the  very 
conservative  assumption  that  all  transported 
sources  of  chlorine  use  IL  53  or  IL  129,  the 
occurrence  of  an  accidental  release  from 
these  shipments  was  calculated  to  be  only 
2x10-'"  events  per  year.  Thus  the  probability 
of  a  chlorine  release  is  within  the 
requirements  of  NUREG-0800.  Standard 
Review  Flan  (SRP),  July  1981  Section  2.2.3. 
and  removal  of  the  requirement  to  conduct 
Control  Room  ventilation  isolation  tests 
every  18  months  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

To  ensure  that  no  potential  stationary 
chlorine  release  source  is  introduced  within 
a  ten  mile  radius  of  Braidwood  Station,  the 
station  will  perform  a  survey  every  three 
years  to  ensure  that  the  protection  of  the 
control  room  personnel  from  risk  due  to  any 
potential  chlorine  accident  is  maintained 
sufficiently  small. 

B.  The  proposed  changes  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  probability  of  a  chlorine  accident  that 
could  impact  the  control  room  environment 
has  been  shown  to  be  within  the 
requirements  of  SRP  Section  2.2.3.  Control 
Room  isolation  capability  testing  was 
fwrformed  only  to  address  a  chlorine 
accident.  Therefore,  removal  of  this 
requirement  docs  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

C.  The  proposed  changes  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Control  room  ventilation  isolation  testing 
was  performed  as  a  result  of  the  possibility 
of  a  chlorine  accident  in  the  vicinity  of 
Braidwood.  As  demonstrated  by  a  recent 
study,  the  probability  of  this  event  occurring 
has  been  reduced  to  practically  zero  within 
the  acceptable  limits  of  SRP  Section  2.2.3  for 
transportable  chlorine.  Survey  of  the  ten  miU; 
radius  around  Braidwood  found  no 
stationary  chlorine  sources  with  large  enough 
quantities  to  pose  a  hazard  to  control  r(x)m 
personnel.  Thus,  the  removal  of  the 
requirement  to  perform  Control  Room 
ventilation  isolation  tests  every  18  months 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50,92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 


considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
i.<Kue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
3G-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW.. 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  24, 1995,  the  licensee 
m<iy  file  a  request  for  a  hearing  with 
reipect  to'issuance  of  the  amendment  to 
thtsubject  facility  operating  license  and 
anjy  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
prpceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
injervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Cqmmission's  "Rules  of  Practice  for 
Ddmestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
copsult  a  current  copy  of  10  CFR  2,714 
wljich  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the 
Wilmington  Township  Public  Librar\'. 
20t  S.  Kankakee  Street.  Wilmington. 


Illinois  60481.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  rea.sons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceedings;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  inter\'ene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  providf  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 


amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  inter\ene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S; 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-{800)  342-6700J.  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  ar .!  the 
following  message  addressed  to  ivohert 
A.  Capra:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555'.  and  to  Michael  I.  Miller. 
Esquire;  Sidley  and  Austin.  One  First 
National  Plaza.  Chicago.  Illinois  60690. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
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for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  5, 1994,  as 
supplemented  on  April  26,  1994, 
September  30, 1994.  and  January  12, 
1995,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC, 
and  at  the  local  public  document  room 
located  a  the  Wilmington  Township 
Public  Library.  201  S.  Kankakee  Street. 
Wilmington,  Illinois  60481. 

Dated  at  Rockville.  Maryland,  this  19th  day 
of  January  1995. 

For  the  Nuclear  Regulatory  Commission. 

Ramin  R.  Assa, 

Project  Manager,  Project  Directorate  III-2. 
Division  of  Beactor  Projects — 111/ IV.  Office  of 
Nuclear  Reactor  Regulation. 

|FR  Doc.  95-1814  Filed  1-24-95;  8:45  ami 
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[Docket  Nos.  STN  SO-454,  STN  50-455,  STN 
50-456  and  STN  50-457] 

Commonwealth  Edison  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendments  To  Facility  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
37.  NPF-66,  NPF-72  and  NPF-77. 
issued  to  the  Commonwealth  Edison 
Company  (the  licensee)  for  operation  of 
the  Byron  Station.  Units  1  and  2,  located 
in  Ogle  County,  Illinois,  and  the 
Braidwood  Station,  Units  1  and  2. 
located  in  Will  County.  Illinois. 

The  proposed  amendments  would 
revise  the  Byron  Station,  Unit  1  and  2. 
and  Braidwood  Station,  Units  1  and  2. 
Technical  Specifications  (TS)  Section  3/ 
4.7.6  concerning  the  Control  Room 
Ventilation  (VC)  System.  These  changes 
are  consistent  with  the  revised  Standard 
Technical  Specifications  for 
Westinghouse  Plants.  Specifically,  the 
allowed  outage  time  for  one  train  of  the 
system  would  be  changed  from  7  to  30 
days,  if  the  train  was  declared 
inoperable  only  due  to  an  inoperable 
chiller  unit.  An  alternative  action  would 
also  be  added  to  TS  3.7.6. a,  requiring 
the  cessation  of  all  core  alterations. 


reactivity,  additions,  and  s(}ent  fuel 
movement  if  one  train  of  the  system  is 
inoperable  during  refueling  operations. 
By  letter  dated  July  19,  1994.  the 
licensee  responded  to  the  Commission 
staffs  comments  and  proposed  to  revise 
TS  3/4.7.6  by  adding  a  surveillance 
requirement  to  demonstrate  the  control  . 
room  ventilation  heat  load  removal 
capability  every  18  montljs.  Revisions  to 
associated  Bases  and  minor  editorial 
changes  would  also  be  made  for  the 
purpose  of  updating  and  clarifying  the 
TS. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

A.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  first  proposed  change  will  increase  the 
allowed  outage  time  (AOT)  for  a  VC  chiller 
from  seven  days  to  thirty  days  in  Modes  1 
through  4.  The  thirty  day  AOT  is  based  on 
the  low  probability  of  an  event  requiring 
control  room  isolation  concurrent  with 
failure  of  the  redundant  train  of  VQ 
Therefore,  one  train  of  VC  will  always  be 
available  to  remove  normal  and  accident  heat 
loads  Aid  provide  control  room  isolation. 
Consequently,  this  change  will  not  result  in 
an  increase  to  offsite  dose  rates  or  the 
exposure  of  control  room  operators. 

Increasing  the  AOT  will  allow  for  more 
extensive  maintenance  and  should  increase 
overall  availability  of  the  VC  chillers.  This 
provides  additional  assurance  that  a  chiller 
will  be  operable  on  at  least  one  train  of  VC 
In  the  unlikely  event  that  both  VC  chillers 
became  inoperable,  alternate  non-safety 
related  means  to  maintain  control  room 
temperature  are  available.  Based  on  the 
above,  the  proposed  increase  to  the  AOT  will 
not  increase  the  probability  or  consequences 
of  any  previously  analyzed  accident. 

The  proposed  change  to  the  Action  a  for 
Modes  5  and  6  adds  an  alternative  to  placing 
the  remaining  operable  VC  train  in  the 


makeup  mode.  The  alternative  would  allow 
the  option  to  suspend  CORE  ALTERATIONS, 
positive  reactivity  changes,  and  movement  of 
irradiated  fuel.  In  Modes  5  and  6,  this  greatly 
reduces  the  probability  of  an  event  that 
would  require  control  room  isolation.  The 
change  will  have  no  impact  on  the 
consequences  of  an  accident  since  the 
remaining  train  of  VC  would  be  capable  of 
isolating  the  control  room  on  a  high  radiation 
signal  and  providing  the  necessary 
temp>erature  control.  Based  on  this  review, 
the  proposed  Action  will  not  result  in  an 
increase  in  the  probability  or  consequences 
of  a  previously  analyzed  accident. 

As  noted  above,  the  proposed  amendment 
adds  a  restriction  to  suspend  movement  of 
irradiated  fuel.  This  change  reduces  the 
probability  of  the  occurrence  of  a  fuel 
handling  accident  and  has  no  impact  on  the 
consequences  of  any  accident.  In  addition, 
the  wording  in  Action  b  was  revised  to  be 
consistent  with  the  wording  in  Action  a.  This 
change  is  purely  editorial  and.  therefore,  has 
no  impact  on  the  probability  or  consequences 
of  an  accident. 

The  proposed  changes  to  Section  3/4.7.6 
are  requested  to  ensure  that  surveillances  are 
performed  to  verify  that  the  Control  Room 
Ventilation  System  remains  capable  of 
performing  its  design  function.  Operability  of 
the  Control  Room  Chillers  ensures  that  the 
ambient  air  temperature  does  not  exceed  the 
allowable  temperature  for  continuous  duty 
rating  for  the  equipment  and  instrumentation 
cooled  by  the  Control  Room  Ventilation 
System.  The  ability  of  the  Control  Room 
Ventilation  System  to  limit  the  radiation 
exposure  to  personnel  occupying  the  control 
room  to  5  rem  or  less  whole  body,  or  its 
equivalent,  is  not  affected  by  the  addition  of 
this  surveillance  requirement.  The  proposed 
changes  do  not  affect  any  accident  initiators 
or  precursors  and  do  not  change  or  alter  the 
design  assumptions  for  the  systems  or 
components  used  to  mitigate  the 
consequences  of  an  accident.  Consequently, 
the  changes  do  not  impact  any  accident 
previously  evaluated  in  the  UFSAR. 

Therefore,  the  proposed  changes  do  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  first  proposed  change  will  increase  the 
AOT  for  a  Vc  chiller  from  seven  days  to 
thirty  days  in  Modes  1  through  4.  During  the 
time  one  chiller  is  inoperable,  the  redundant 
train  is  capable  of  handling  the  heat  loads 
during  normal  operation  and  during  all 
accident  scenarios.  No  new  operating 
conditions  are  created  by  this  change. 
Therefore,  this  change  will  not  result  in  any 
new  or  different  accident  from  those 
previously  analyzed. 

The  proposed  change  to  the  Action  for 
Modes  5  and  6  adds  an  alternative  to  allow 
the  option  to  suspend  CORE  ALTERATIONS 
positive  reactivity  changes,  and  movement  of 
irradiated  fuel.  In  Modes  5  and  6,  this  greatly 
reduces  the  probability  of  an  event  that 
would  require  control  room  isolation.  Also, 
the  remaining  train  of  VC  would  still  be 
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ca|:4ble  of  temperature  control  and  isolating 
the  control  room  on  a  high  radiation  signal. 
Th  n  change  will  not  create  any  new  plant 
operating  conditions.  Based  on  this  review, 
thq  proposed  Action  will  not  result  in  a  new 
or  different  kind  of  accident. 

the  additional  restriction  on  the 
nujvement  of  irradiated  fuel  in  Modes  5  and 
6  will  not  create  any  new  condition  which 
ha^  not  been  previously  analyzed.  In 
ad(illtion.  for  consistency  with  the  wording  in 
Action  a,  the  word  "changes"  was  replaced 
by  {the  word  "additions."  This  change  is 
purely  editorial  and,  therefore,  has  no 
poiential  to  create  a  new  kind  of  accident. 

'"he  proposed  changes  to  add  a 
suivcillance  requirement  to  Section  3/4.7.6 
do  not  affect  the  design  or  operation  of  any 
svitPm,  structure,  or  component  in  the  plant. 
Th  ;to  are  no  changes  to  parameters 
governing  plant  operation;  no  new  or 
dif  lerent  type  of  equipment  will  be  installed. 
Th  ?i  proposed  changes  ensure  that  equipment 
reriHins  capable  of  performing  its  design 
fur  ction. 

'  "bereforc,  the  proposed  changes  'do  not 
cruilte  the  possibility  of  a  new  or  different 
tyi  t»  of  accident  from  any  previously 
ev;  kiated. 

"he  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 

"jie  basis  tor  the  VC  Technical 
Sp;i;ification  to  ensure  that  the  temperature 
in   be  control  room  does  not  exceed 
maj«inium  allowable  for  the  equipment  and 
instrumentation  inside.  The  VC  system  is 
alsi  required  to  limit  radiation  exposure  to 
control  room  personnel  following  an 
ac(  itient.  Either  of  the  two  redundant  trains 
can  perform  both  of  these  functions.  As  long 
as  tHie  train  of  V(^  is  available,  the  margin  of 
safwly  assumed  in  the  bases  for  this 
specification  is  maintained. 

increasing  the  AOT  for  one  VC  chiller  unit 
ha*  no  impact  on  the  redundant  train  of  VC 
Although  one  train  of  VC  may  be  inoperable 
for  a  longer  period  of  time,  the  redundant 
train  can  perform  all  nomial  and  accident 
functions.  The  length  of  the  AOT  is 
sulftciently  short  to  assure  that  a  scenario 
inyolving  an  accident  requiring  control  rr>oni 
iscJlation  concurrent  with  the  failure  of  the 
reaiiindant  train  is  not  credible.  Therefore, 
onp  train  of  VC  will  remain  available  and  no 
rei)i!iction  is  made  to  the  margin  of  safety. 

She  second  change  involves  adding  an 
rnative  Action  in  Modes  5  and  6  th,it 
jid  restrict  CORE  ALTERATIONS. 
itivR  reactivity  additions,  and  movement 
of  irradiated  fuel.  The  existing  Action 
requires  that  the  operable  train  of  VC  be 
placed  in  the  makeup  mode  of  operation. 
Tlijis  Action  ensures  that  any  failures  are 
readily  detected.  The  alternate  Action 
a-duces  the  potential  of  an  event  that  would 
require  control  room  isolation  while 
mailitaining  one  train  of  VC  operable.  In  both 
cafes,  the  Actions  assure  that  one  train  of  VC 
is  jivailablc  fur  normal  and  emergency  use. 
TiKirefore,  the  proposed  change  maintains 
the  margin  of  safety. 

|Vnothcr  proposed  change  involves  the 
cohilition  with  no  VC  trains  operable  in 
Modes  5  and  6.  Since  VC  is  not  available, 
altkrnative  means  must  be.  used  to  maintain 
f'olitrol  room  temperature.  Since  the  primar>- 


alternative  involves  utilization  of  outside  air, 
the  most  appropriate  action  is  to  reduce  the 
probability  of  an  event  that  would  require 
control  room  isolation.  The  proposed 
additional  restriction  on  the  movement  of 
irradiated  fuel  provides  added  assurance  that 
such  an  event  will  not  occur.  Therefore,  the 
margin  of  safety  is  maintained.  Also,  for 
consistency  with  the  wording  in  Action  a.  the 
word  "changes"  was  replaced  by  the  word 
"additions."  This  change  is  purely  editorial 
and.  therefore,  has  no  impact  on  the  margin 
of  safety. 

The  final  proposed  change  to  add  a 
surveillance  requirement  does  not  affect  the 
margin  of  .safety  for  any  Technical 
Specification,  the  initial  conditions  and 
methodologies  used  in  the  accident  analyses 
remain  unchanged,  therefore,  accident 
analysis  results  are  not  impacted.  The 
addition  of  a  Technical  Specification 
surveillance  provides  further  assurance  that 
the  Control  Room  Ventilation  System  is 
operable  and  capable  of  maintaining  the 
ambient  air  temperature  below  the  allowable 
temperature  for  the  continuous  duty  rating  of 
the  equipment  and  instrumentation  cooled 
by  this  system.  These  changes  also  provides 
consistency  with  Standard  technical 
Specifications. 

Therefore,  the  proposed  change  does  not 
involve  a  reduction  in  the  margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
.shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  is.suance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  net;d  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 


Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North. 
11545  Rockville  Pike.  Rockville. 
Mar\land.  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street.  NW.. 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  24. 1995.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  he 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  local  public 
document  rooms  located  at  the  Byron 
Public  Library.  109  N.  Franklin.  P.O. 
Box  434,  Byron,  Illinois  61010  for  the 
Byron  Station:  for  Braidwood.  the 
\Vilniington  Township  Public  Library. 
201  S.  Kankakee  Street.  Wilmington. 
Illinois  60481.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chaimian  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Sec;retary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  thi- 
results  of  the  procet^ding.  The  petition 
should  specifically  explain  the  reasons^ 
why  intervention  should  bt;  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  procijeding:  (2)  the 
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nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contention  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
reUef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 


significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  street,  NW.,  Washington,  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Robert 
A.  Capra:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Michael  I.  Miller, 
Esquire;  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago,  Illinois  60690, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  August  31,  1993,  as 
supplemented  July  19,  1994,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Bryon  Public  Library,  109  N.  Franklin, 
P.O.  Box  434,  Byron,  Illinois  61010  for 
the  Byron  Station;  for  Braidwood,  the 
Wilmington  Township  Public  Library, 
201  S.  Kankakee  Street,  Wilmington, 
Illinois  60481. 


Dated  at  Rockville.  Maryland,  this  19th  day 
of  January  1995. 

For  the  Nuclear  Regulatory  Commission. 
Ramin  R.  Assa, 

Project  Manager,  Project  Directorate  111-2, 
Division  of  Reactor  Projects — lU/FV,  Office  of 
Nuclear  Beactor  Regulation. 
IFR  Doc.  95-1813  Filed  1-24-95:  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

National  Partnership;  Meetings 

AGENCY:  Office  of  personnel 
Management. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  announces  the 
February  and  March  meetings  of  the 
National  Partnership  Council  (the 
Council).  Notice  of  these  meetings  is 
required  under  the  Federal  Advisory 
Committee  Act. 

TIME  AND  PLACE:  The  February  meeting 
will  be  held  February  8, 1995;  the 
March  meeting  will  be  held  on  March  8, 
1995.  Both  meetings  will  be  at  1  p.m., 
in  the  OPM  Conference  Center,  Room 
1350,  Theodore  Roosevelt  Building, 
1900  E  Street,  NW.,  Washington,  DC 
20415-0001.  The  conference  center  is 
located  on  the  first  floor. 

TYPE  Of  MEETING:  These  meetings  will  be 
open  to  the  public.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  OPM  to  obtain 
appropriate  accommodations. 

POINT  OF  CONTACT:  Douglas  K.  Walker. 
National  Partnership  Council,  Executive 
Secretariat,  Office  of  Personnel 
Management,  Theodore  Roosevelt 
Building,  1900  E  Street.  NW.,  Room 
5315,  Washington.  DC  20415-0001. 
(202) 606-1000. 

SUPPLEMENTARY  INFORMATION:  The 
Council  will  receive  reports  on  and 
discuss  activities  contained  in  the 
strategic  action  plan  for  1995  that  was 
adopted  at  the  January  10, 1995, 
meeting. 

PUBLIC  PARTICIPATION:  We  invite 
interested  persons  and  organizations  to 
submit  written  comments  or 
recommendations.  Mail  or  deliver  your 
comments  or  recommendations  to  Mr. 
Douglas  K.  Walker  at  the  address  shown 
above.  Comments  should  be  received  by 
February  3,  in  order  to  be  considered  at 
the  Council's  February  meeting,  and  by 
March  3,  in  order  to  be  considered  at  the 
Council's  March  meeting. 


Office  of  Personnel  Management. 

James  B.  King, 

Director. 

|FR  Doc.  95-1780  Filed  1-24-95:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35239;  File  No.  SR-CHX- 
95-2] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Incorporated 
Relating  to  the  Extension  of  the  Waiver 
of  Certain  Exchange  Transaction  Fees 
for  Transactions  in  Certain  Tape  B 
Eligible  Issues 

lanuan,'  19.  1995. 

F^jrsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  January  9,  1955, 
the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  descritjed  in 
Items  I.  II,  and  III  below,  which  Items 
nave  been  prepared  by  the  self- 
regulatory  organization.  On  January  18, 
1995,  the  Exchange  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change,  which  is  also 
described  below. i  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

T|ie  Exchange  proposes  to  extend  the 
waiver  of  certain  transaction  fees,  as  set 
out  in  Sec-tion  (c)  (Transaction  Fee 
Schedule)  of  its  Membership  Dues  and 
Fees,  for  transactions  in  Tape  B  eligible 
i.ssues.-  executed  through  the  Midwest 
Automated  Execution  System  ("MAX"). 
The,  Exchange  had  waived  these  fees 

'  Sm  letler  from  David  T.  Rusoff,  Counsel. 
Chicago  Slock  Exchange,  to  Glen  Barrenlinc,  Senior 
Counsel.  Division  of  Market  Regulations.  SEC. 
dated  (aniiary  18,  1995.  See  infra  note  4  for  a 
desciiiplion  of  Amendment  No.  1. 

-The  Consolidated  Tape,  operated  by  the 
Consolidated  Tape  Association  (■■CTA").  compiles 
current  last  .sale  reports  in  certdin  listed  securities 
from  nil  exchanges  and  market  makers  trading  such 
Sfcuijities  and  disseminates  these  reports  to  vendors 
on  a  consolidated  kiasis.  The  CTA  is  comprised  of 
the  New  York.  American.  Boston,  Cincinnati, 
Chica^,  I'acific,  and  Philadelphia  Stock  Exchanges, 
as  wrtll  as  the  Chicago  Board  Options  Exchange  and 
lh<!  Nialinnal  Association  of  Securities  Dealers,  Inc. 
Tran:|aclions  in  American  Stock  Exchange  listed 
stockkand  quaiif\'ing  regional  listed  .slock.s  are 
rpjxirted  on  CTA  Tape  B. 


through  December  31, 1994  ^  and  now 
proposes  to  extend  the  waiver  on  MAX 
executed  trades  through  December  31, 
1995.  The  text  of  the  proposed  rule 
change  is  as  follows  (new  text  is 
italicized;  deleted  text  is  bracketed): 

(c)  Transaction  Fee  Schedule 

Round  Lots/Mixed  Lots 

45  cents  per  100  shares. 

$100.00  maximum  per  trade. 
Odd  Lots 

35  cents  per  trade. 

$400.00  maximum  monthly  fees. 

The  above  fees  include  all  applicable 
trade  recording  fees,  as  set  out  in  the 
Midwest  Clearing  Corporation  (MCC) 
"Services  and  Schedule  of  Charges" 
bulletin,  relating  to  fioor  executed 
trades. 

The  above  fees  shall  not  apply  to 
transactions  in  Tape  B  eligible  issues 
which  are  executed  through  the 
Midwest  Automated  Execution  System 
("MAC")  through  December  31.  199[4l5: 
however,  all  applicable  trade  recording 
fees  relating  to  Tape  B  trades  will  be 
assessed  as  set  out  in  the  MCC  "Services 
and  Schedule  of  Charges"  bulletin. •» 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
.statements  concerning  the  purpo.se  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


>  See  Securities  Exchange  Act  Release  No.  33637 
(Feb.  17,  1994),  59  FR  9261  (approving  File  No.  SR- 
CHX-94-4).  The  Exchange  has  waived  these  fees  for 
several  consecutive  years.  See  Securities  Exchange 
Act  Release  No.  31636  (Dec.  22.  1992),  57  FR  62406 
(approving  File  No.  SR-MSE-92-15):  Securities 
Exchange  Act  Release  No.  30154  (|an.  6,  1992).  57 
FR  1291  (approving  File  No.  SR-MSE-9I-17): 
Securities  Exchange  Act  Release  No.  28916  (Feb.  25. 
1991),  56  FR  9028  (approving  File  No.  SR-M.SE-^1- 
7). 

*  Amendment  No.  1  deleted  a  reference  in  the 
Transaction  Fee  Schedule  that  limited  the 
applicability  of  such  fees  on  round  lois/mixed  lots 
and  odd  lots  to  transactions  in  New  York  Stock 
Exchange  listed  issues.  This  reference  was  included 
inadvertently  in  the  Exchange's  filings  requesting 
the  waiver  of  these  fees  for  calendar  years  1992, 
1993.  and  1994. 


iMI 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  continue  the  Exchange's 
efforts  to  attract  additional  order  flow  in 
Tape  B  eligible  securities  to  enhance  the 
Exchange's  competitive  position  in 
these  issues.  Limiting  the  waiver  of  fees 
to  MAX  trades  recognizes  the  economies 
of  scale  and  cost  savings  achieved 
through  electronic  order  routing  versus 
manually  processed  trades. 

2.  Statutory'  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(4)  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees,  and  other 
charges  among  its  members  and  issuers 
and  persons  using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  fee  change  will  impose  no  burden 
on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  fee 
change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee.  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
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with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.VV.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Chicago  Stock  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-CHX-95-2  and  should  be  submitted 
by  February  15.  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  (tnlegated 
authority. 

Margaret  H.  McFarland. 
Deputy  SecTBtary. 
|FR  Doc.  9.'i-1784  Filed  1-24-95;  8:45  am] 
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[Release  No.  34-35235;  File  No.  SR-NASD- 
94-78] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  a  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  Exercise  Cut- 
off Procedures  for  Expiring  Equity 
Options  Contracts 

IanuiiT>'  18.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  7Bs(b)(l).  notice  is 
hereby  given  that  on  December  2.3.  1994. 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
(Commission"  or  "SEC")  the  propo.sed 
nile  change  as  described  in  Items  I,  II. 
and  III  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  amend  Section 
fil  of  the  NASD's  Uniform  Practice  Code 
("Practice  Code")  relating  to  the 
e.xercise  of  expiriiig  standardized  equity 
options  contracts.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary.  N.\SD.  and  at      ■ 
the  Commission. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Pule 
Change 

Currently,  with  regard  to  expiring 
standardized  equity  options.  Section  63 
of  the  Practice  Code  provides  that  NASD 
members  and  their  customers  are 
required  to  indicate  their  exercise 
decisions  to  clearing  members  no  later 
than  5:30  p.m.,  E.S.T.,  on  the  business 
day  immediately  prior  to  the  expiration 
date  of  the  options  ("Exercise  Cut-Off 
Time").'  this  is  the  latest  time  by  which 
an  exercise  instruction^  may  be:  (1) 
Prepared  by  a  clearing  member  for 
positions  in  its  proprietary  trading 
account;  (2)  accepted  by  a  clearing 
member  from  a  non-clearing  member:  or 
(3)  accepted  bv  a  member  from  any 
customer.' 

The  only  e.xemptions  to  the  Exercise 
Cut-Off  Times  contained  in  Section  63 
of  the  Practice  Code  are:  (1)  To  remedy 
mistakes  or  errors  made  in  good  faith; 
(2)  to  take  appropriate  action  as  the 
result  of  a  failure  to  reconcile  an 
unmatched  option  transaction;  (3) 
where  exceptional  circumstances 
relating  to  a  cu.stomer's  or  member's 


'  OnerrfUy.  the  rules  of  the  oplion.s  flxr.hangts 
providp  (ha!  ixjiiity  options  may  be  traded  up  until 
the  close  of  business  on  the  last  business  day  before 
cxpirniion.  which  is  generally  the  third  Friday  of 
the  expiration  month  ("Expirdlion  fridav").  See 
e.g..  rHOE  Rule  1 1. 1  and  Phlx  Rule  1042 

-For  customers,  an  exercise  instruction  is  a 
notice  delivered  to  a  member  In  exercise  an  option 
for  a  clearing  memt)er  of  The  Options  Clearing 
CorfHiration  ("(XX"')  or  a  market  maker  or  floor 
broker  on  a  national  options  exchange,  an  exercise 
instninion  is  a  noli<  e  to  OCC  to  exercise  an  option 
ih.ii  would  not  t)c  aulomaiically  exerci.sed  pursuant 
to  (X;("s  exercise-by -exception  procedure  ('{X^C 
Rule  H05").  or  not  to  exercise  an  option  that  would 
otherwise  be  automiflically  exercised  pursuant  to 
Oct;  Rule  80.S.  See  infra  note  6.  The  CX:C  has 
separate  rules  regarding  cut-off  time  liy  which 
ex(  rcise  notices  must  be  delivered  to  OCC  by  IX'.C 
clearing  members.  The  proposed  rule  change  does 
nn'  in  ,inv  way  afreet  OCC  rules. 

'  In  mast  cases,  exercise  inslrurtirms  are 
electronitally  transmitted  to  OCC  clearing  menitwrs 
through  the  Clearing  Management  and  ( Jmtrol 
.System  (■•CM/VCS"!. 


ability  to  communicate.exercise 
instructions  to  a  member  (or  a  member's 
ability  to  receive  such  exercise 
instniction.s)  prior  to  the  Exercise  Cut- 
Off  Time  warrant  such  action;  and  (4) 
with  respect  to  options  contracts  in  an 
account  maintained  for  another  member 
in  which  only  positions  of  customers  of 
such  other  member  are  carried. 
Members  are  required  to  prepare  a 
memorandum  of  ever\'  exercise 
instruction  received  from  a  customer 
staling  the  time  when  such  in.struction 
was  received.  In  addition,  in  the  event 
a  member  receives  and  acts  on  an 
exercise  instruction  pursuant  to  one  of 
the  exceptions  noted  above,  the  immiber 
must  prepare  a  memorandum  setting 
forth  the  circumstances  giving  rise  to 
the  exception.  If  the  member  is  relying 
on  either  the  first  or  the  third  exception 
described  above,  the  member  must 
promptly  file  a  copy  of  the 
memorandum  with  the  NASD. 

Thus,  it  is  presently  a  violation  of 
Section  63  of  the  Practice  Code  for 
clearing  members  to  accept  exercise 
instructions  after  the  E.xercise  Cut-Off 
Time,  except  in  reliance  on  one  of  the 
exceptions  noted  above.  Because 
exercise  instructions  are  submitted  to 
the  clearing  members,  without  having 
the  audit  trail  pass  directly  through  the 
N.^SD  or  the  particular  options 
exchange(s)  trading  the  expiring  option, 
it  is  difficult  for  the  NASD  to  surveil  for 
violations  of  Section  63.  In  fact,  there 
have  been  some  situations  where 
members  have  either  delayed  making 
exercise  decisions  until  after  the 
Exen:ise  Cut-Off  Time  in  anticipation  uf 
the  relea.se  of  significant  news 
concerning  a  particular  underlying 
company  or,  havig  made  exercise 
decisions  prior  to  the  Exercise  Cut-Olf 
Time,  changed  these  decisions  based 
upon  such  news.  In  one  notable 
situation,  the  NASD  notes  that  certain 
firms  that  anticipated  the  release  of 
material  news  regarding  a  particular 
company  allegedly  delayed  making  their 
exercise  decisions  until  after  the 
Exercise  Cut-Off  Time,  causing  firms 
who  claimed  to  have  been 
disadvantaged  by  such  conduct  to 
commence  a  series  of  highly  publicized 
arbitration  proceedings  and  lawsuits.-* 
Accordingly,  in  order  to  enable  tne 
options  exchanges  and  the  NASD  to 
determine  whether  options  holders  have 
madt;  their  final  exerci.se  decisions  no 
later  than  the  prescribed  Exercise  Cut- 
Off  Time  and  not  on  the  basis  of  market 
developments  occurring  after  the 
Exercist;  Cut-Off  Time,  the  NASD  1 

proposes  to  amend  Section  63  of  the  i 


•*  See.  e.g..  In  n:  I'armprs  Uroup  StwA  Optimx 
Litiralion.  Master  File  No.  88-4994  (E  D.l'.d. 


Practice  Code  to  provide  for  an  exercise 
advice  procedure.  Specifically,  the 
proposed  rule  change  will  alter  the 
existing  exercise  instruction  procedures 
by  requiring  that  final  exercise  decisions 
also  be  submitted  to  the  relevant  options 
exchange(s)  trading  a  particular  equity 
option.  The  clearing  members  will  still 
be  responsible  for  delivering  exercise 
notices  to  OCC,  however,  the  proposed 
rule  change  will  allow  the  NASD,  in 
corijunction  with  the  options  exchanges, 
to  ajGcurately  document  when  each 
exercise  instruction  was  received  by  a 
member  or  clearing  member  or 
delivered  by  a  clearing  member  to 
OCC.5  The  Exercise  Cut-Off  Time  will 
still  be  5:30  p.m.  E.S.T.  on  the  business 
day  immediately  prior  to  the  expiration 
date. 

In  particular,  under  the  proposal, 
there  will  be  two  means  of  exercising  an 
expiring  equity  option:  (1)  Take  no 
actipn  and  allow  exercise 
determinations  to  be  made  in 
accordance  with  OCC  Rule  805; »  or  (2) 
members  may  submit  a  contrary 
exercise  advice  (i.e.,  a  notice 
committing  an  option  holder  either  to 
exercise  an  option  that  would  not 
otherwise  be  exercised  automatically 
pursuant  to  OCC  Rule  805,  or  not  to 
exercise  an  option  that  otherwise  would 
be  exercised  automatically  pursuant  to 
OCC  Rule  805)  ("Contrary  Exercise 
Advice").  A  Contrary  Exercise  Advice 
will  be  submitted  by  NASD  members 
either:  (1)  To  a  place  designated  for  that 
purpose  by  any  national  options 
exchange  of  which  they  are  a  member 
and  where  the  particular  equity  option 
is  listed;  (2)  to  a  place  designated  for 
that  purpose  by  any  national  options 
exchange  that  lists  and  trades  that 
equity  option  via  a  member  of  such 
exchange  if  the  member  is  not  a  member 
of  such  exchange;  (3)  to  any  national 
options  exchange  of  which  they  are  a 
member  and  where  the  equity  option  is 
listed  via  OCC  in  a  form  prescribed  by 
OCC;/  or  (4)  to  any  national  options 


'  Because  OCCs  rules  are  not  affected  by  this  rule 
proposal,  the  reporting  of  final  exercise  decisions  as 
contemplated  by  the  revised  rule  does  not  serve  to 
substitute  as  the  effective  exercise  notice  to  OCC  for 
the  exercise  or  non-exercise  of  expiring  options. 

"OCC  Rule  805  provides  for  the  automatic 
exercise  of  in-the-money  options  of  expiration 
without  the  submission  of  an  exercise  notice  to 
OCC  if  the  price  of  the  security  underlying  the 
option  is  at  or  above  a  certain  price  for  calls  or  at 
or  below  a  certain  price  for  puts;  and  the  non- 
exercise  ot  an  option  at  expiration  if  the  price  of 
the  security  underlying  the  option  does  not  satisfy 
such  price  levels.  .See  OCC  Rule  805. 

'  Even  though  this  may  be  accomplished  by 
submitting  exercise  decisions  directly  to  the 
relevant  options  exchange,  the  more  likely  manner 
of  accomplishing  this  will  be  to  submit  the  exercise 
decisions  to  the  options  exchanges  through  C/ 
M.^CS.  Due  to  the  burden  that  would  be  placed  on 


exchange  where  the  equity  option  is 
listed  via  OCC  in  a  form  prescribed  by 
OCC,  provided  the  member  is  a  member 
of  OCC.  In  those  instances  where  OCC 
Rule  805  has  been  waived  by  OCC^  the 
proposal  provides  that  a  Contrary 
Exercise  Advice  must  be  submitted 
prior  to  the  Exercise  Cut-Off  Time  by 
members  wanting  to  exercise  an  option 
that  would  not  have  been  automatically 
exercised,  or  not  to  exercise  an  option 
that  would  have  been  automatically 
exercised,  had  OCCs  exercise-by- 
exception  procedure  been  in  effecl.^  The 
applicable  underlying  security  price  in 
such  instances  will  be  as  described  in 
OCC  Rule  805(1),  which  is  normally  the 
last  sale  price  in  the  primary  market  for 
the  underlying  security. 

The  proposal  also  requires  that 
members  maintaining  proprietary  or 
public  customer  positions  in  expiring 
options  take  necessary  steps  to  ensure 
that  final  exercise  decisions  are  properly 
indicated  to  the  relevant  national 
options  exchange  with  respect  to  such 
positions.  In  addition,  the  proposal 
provides  that  members  who  have 
accepted  the  responsibility  to  indicate 
final  exercise  decisions  on  behalf  of 
another  member  also  shall  take 
necessary  steps  to  ensure  that  such 
decisions  are  properiy  indicated  to  the 
relevant  national  options  exchange.  In 
this  connection,  the  proposal  also 
provides  that  members  may  establish  an 
internal  processing  cut-off  time  prior  to 
5:30  p.m.  E.S.T.,  at  which  time  the 
member  will  no  longer  accept  final 
exercise  decisions  from  its  customers  in 
expiring  options. 

With  certain  minor  modifications.'" 
the  proposal  maintains  the  current 
exceptions  to  Section  63  of  the  Practice 
Code.  The  proposal,  however,  does  add 
language  to  Section  63(b)(3)  to  expressly 


members  by  having  to  manually  process  every 
exercise  decision  for  deliverv  directlv  to  the 
relevant  options  exchange,  the  procedures  and  rules 
being  proposed  herein  will  not  be  implemented  by 
the  NASD  until  OCC  submits  a  written 
representation  to  the  Commission  that  DMACS  has 
been  modifled  as  necessary,  fully  tested,  and  ready 
to  go  on-line  to  allow  members  to  submit  exercise 
decisions  to  the  options  exchanges  through  C/ 
MACS.  The  Commission  notes  that  the  procedures 
and  rules  proposed  herein  are  sciieduled  for 
implementation  in  time  for  the  Februar>'  1995 
equity  option  expirations. 

"This  could  happen  when  an  underlying  security 
is  not  traded  on  its  primary  market  on  the  trading 
day  immediately  preceding  an  expiration  date  and. 
as  a  result.  OCC  determines  not  to  fix  a  closing 
price  for  that  security.  See  OCC  Rule  805(1). 

^  See  supro  note  6. 

'"Specifically,  in  order  to  conform  the  NASD's 
proposed  rule  with  the  rules  of  the  options 
exchanges,  the  NASD  proposes  to  delete  the 
exemption  that  applies  to  "option  contracts  carried 
in  an  account  maintained  for  another  memlier  in 
which  only  positions  of  cuftomers  of  such  other 
member  are  carried." 


State  that  the  burden  of  establishing  an 
exception  to  the  Exercise  Cut-Off  Time 
for  a  proprietary  or  customer  account  of 
a  member  rests  solely  on  the  member 
.seeking  to  rely  on  such  exception. 

In  the  event  a  member  does  not  ti.mely 
submit  a  Contrary  Exercise  Advice 
pursuant  to  an  exception,  the 
responsible  member  must  prepare  a 
written  memorandum  describing  the 
circumstances  surrounding  the  late 
submission  of  the  Contrary  Exercise 
Advice  and  stating  the  lime  when  such 
final  exercise  decision  was  made  or,  in 
the  case  of  a  customer,  was  received. 
The  member  must  also  file  a  copy  of  the 
memorandum  with  the  market 
surveillance  department  of  the  national 
options  exchange  trading  the  option,  if 
it  is  a  member  of  such  exchange,  or  the 
NASD's  Market  Surveillance 
Department  if  it  is  not  a  member  of  such 
exchange,  no  later  than  12:00  p.m., 
E.S.T.,  on  the  business  day  following 
that  expiration. 

Furthermore,  in  order  to  highlight  the 
seriousness  of  violating  Section  63  of 
the  Practice  Code,  the  proposed  rule 
language  expressly  states  that 
submitting  or  preparing  an  exercise 
instruction  after  the  Exercise  Cut-Off 
Time  in  any  expiring  equity  option  on 
the  basis  of  material  information 
released  after  the  Exercise  Cut-Off  Time 
is  activity  inconsistent  with  just  and 
equitable  principles  of  trade.  The 
proposal  also  states  that  the 
requirements  specified  in  Section  63(b) 
will  not  apply  to  standardized  foreign 
currency  options  or  standardized  index 
option  products. 

The  NASD  represents  that  the 
proposed  rule  change  reflects  a 
coordinated  effort  among  all  the  options 
exchanges,  the  NASD,  and  OCC.  In 
particular,  the  NASD  represents  that  the 
proposed  exercise  advice  procedure  has 
been  reviewed  and  endorsed  by  the 
Intermarket  Surveillance  Group 
("ISG"),"  which  is  in  the  process  of 
issuing  a  joint  circular  explaining  the 
operation  of  the  new  exen:ise  cut-off 
provisions.  The  NASD  notes  that  the 
Commission  has  already  approved 
similar  rule  proposals  from  each  of  the 
national  options  exchanges.'- 
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' '  ISG  was  formed  on  July  14.  198.1  to.  among 
other  things,  coordinate  more  effeclivelv 
surveillance  information  stiaring arrangements  in 
the  stock  and  options  markets.  Siv  Intemarket 
Surveillance  Sharing  Croup  Agreement.  |u!y  14. 
1983.  The  members  of  ISC  are  the  American  .Stock 
Exchange.  Inc..  the  Boston  Stock  Exchange.  Inc.  the 
Chicago  Board  Options  Exchange.  Inc.  the  Chicago 
Stock  Exchange.  Inc..  the  Cincinnati  Stork 
Exchange.  Inc..  the  N.\Sn.  the  New  York  Stock 
Exchange.  Inc.  the  Pacific  Stock  Exchange.  Inc.. 
and  the  Philadelphia  Stock  Exchange.  Inc 

'-See  Securities  Exchange  Act  Release  Nos. 
34806  (October  7.  1994).  59  FR  52339  (Oclober  17 

Conluiued 
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The  NASD  believes  that  the  proposal 
is  consistent  with  Section  15A(b)(6)  of 
the  Act.  Section  15A(b)(6)  requires  that 
the  rules  of  a  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Specifically,  the  NASD  believes  the 
proposal  is  consistent  with  Section 
15A(b)(6)  of  the  Act  because  it  should 
improve  the  NASD's  ability  to  surveii 
for  and  deter  violations  of  the  Exercise 
Cut-Off  Time  for  expiring  equity 
options.  In  addition,  the  NASD  believes 
that  the  requirement  that  a  member 
must  submit  a  written  memorandum 
describing  the  circumstances 
surrounding  the  late  submission  of  a 
Contrarv'  Exercise  Advice  will  better 
enable  the  NASD  to  surveii  for  instani:es 
where  exercise  decisions  are 
impermissibly  made  or  changed  on  the 
basis  of  material  information  released 
after  the  Exercise  Cut-Off  Time. 

B.  Selfnegulntory  Ori;anization  s 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comment  on  the  Proposed 
Rule  Change  Received  From  Members. 
Participants  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

111.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 


1994)  (order  approving  Kile  No.  SR-HHLX-93-37): 

34807  (Orlotxsr  7.  1994).  59  FR  52329  (Octot)cr  17. 
1994)  (order  approving  File  No.  SR-CBOE-94-06): 

34808  (October  7.  1994).  59  FR  52324  ((lctot)er  17. 
1994)  (order  approving  File  No.  SR-.\MEX-94-01): 
34810  (October  7.  1994).  59  FR  52334  (0<;lob«<r  17. 
1994)  (order  approving  File  No.  SR-PSE-94-12): 
and  34818  (October  11.  1994).  59  FR  52331  (October 
17.  1994)  (order  approving  File  No.  SR-NVSE-94- 
12). 


organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 

rule  change,  or 

(B)  institute  proceedings  to  determine 

whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copving  in 
the  Commission's  Public  Reference 
Section.  430  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NASD.  Afi  submissions 
should  refer  to  File  Number  SR-NASD- 
94-78  and  should  be  submitted  by 
February  15,  1995. 

For  the  Commission,  by  the  Division  of 
Market  Keguiation.  pursuant  to  delogatod 
authority.' ' 

Margaret  II.  McFarland, 
Deputy  Secretary 
|FR  Doc.  Oi-ITH.-J  FiliMJ  1-24-95;  8:45  am) 

BILLING  CODE  8010-01-M 

[Rel.  No.  IC-20846;  File  No.  812-9140] 

Anchor  National  Life  Insurance 
Company,  et  al. 

jiinuary  19.  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Anchor  National  Life 
Insurance  company  ("Anchor 
National"),  Variable  Annuity  Account 
Two  ("Separate  Account")  and  Vista 
Broker-Dealer  Services,  Inc.  ("Vi.sta"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 


Act  for  exemptions  from  Sections 
26(a)(2)  and  27(c)(2)  thereof. 
SUMMARY  OF  APPLICATION:  Applii:ants 
seek  an  order  to  the  extent  necessary  to 
permit  the  deduction  of  mortality  and 
expense  risk  charges  and  a  distribution 
expense  charge  from  the  assets  of  the 
Separate  Account  under  certain 
individual  and  group  variable  annuity 
contracts  (the  "Contracts")  funded 
through  the  Separate  Account  and 
under  materially  similar  contracts 
whit;h  may  be  funded  in  the  future  by 
the  Separate  Account  (the  "future 
contracts"),  and  from  the  assets  of  any 
other  separate  account  established  in 
the  future  by  Anchor  National  (the 
"future  separate  accounts ")  in 
connection  with  the  issuance  of 
contracts  that  are  materially  similar  to 
the  Contracts.' 

FILING  DATE:  The  application  wjs  filed 
on  August  3.  1994,  and  amunJud  on 
November  22.  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  Commission  and 
serving  the  Applicants  with  a  copy  of 
the  request,  personally  or  by  mail. 
Hearing  requests  must  be  received  liy 
the  Commission  by  5:30  p.m.  on 
February  13,  1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applic:ants,  c/o  Mark  J.  Mackey,  Esq.. 
Routier,  Mackey  and  Johnson.  P.C.  1700 
K  Street  NW.,  Suite  1003,  Washington, 
DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts,  Attorney,  or  Wendy 
Finck  Friedlander.  Deputy  Chief.  Office 
of  Insurance  Products.  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  Commission. 
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"  17  CFR  20O.;)O-3(a)(12)  (1994). 


•  .Applicant.-!  have  agreed  lo  amend  rliis 
application  during  ttie  notice  period  to  reflect  that 
the  future  contracts  and  the  contracts  issued  by 
hiture  separate  accounts  relying  on  the  exemptive 
relief  requested  here  shall  be  materially  similar  to 
the  ( j>r.trac!'i. 


A  iplicants'  Representations 

I.  Anchor  National  is  a  stock  life 
in|;iirance  company  organized  under  the 
laWs  of  the  State  of  California.  On  May 
24l,  1994,  Anchor  National  established 
the  Separate  Account  to  fund  variable 
anjnuity  contracts.  The  Separate 
Account  is  registered  under  the  1940 
Act  as  a  unit  investment  trust.  The 
Segiarate  Account  is  administrated  and 
accounted  for  as  part  of  the  general 
business  of  Anchor  National,  but  the 
income,  gains  or  losses  of  each 
su|»ccount  of  the  Separate  Account  is/ 
are  credited  to  or  charged  again.st  the 
a.s$ets  held  in  that  subaccount  in 
accordance  with  the  terms  of  the 
Contracts,  without  regard  to  other 
income,  gains  or  losses  of  any  other    . 
.subaccount  or  arising  out  of  any  other 
business  Anchor  National  may  conduct. 

Jj  Vista  is  a  broker-dealer  registered 
unlder  tlie  Securities  Exchange  Act  of 
1934,  and  is  the  distributor  for  the 
Cointracts. 

3.  The  Contracts  are  tax  deferred 
annuities  that  provide  for  the 
ac([:umuIation  of  values  and  the  payment 
of  annuity  benefits  on  a  fixed  basis,  or 

c  tjombination  of  both.  Typically,  a 
grdup  Contract  is  issued  to  a  contract 
liofder  and  covers  all  participants  in  the 
grdup.  Each  participant  receives  a 
certificate  that  evidences  his  or  her 
participation  under  the  Contract.  In 
those  states  where  the  group  Contract  is 
not  available,  an  individual  Contract 
maiy  be  available  instead.  The 
individual  Contract  is  substantially 
similar  to  the  group  Contract  except  that 
the  individual  Contract  is  issued 
dinectly  to  the  owner,  rather  than  to  a 
contract  holder  for  the  benefit  of  a 
pa^icipant.  (For  convenience, 
references  to  "participant"  and 
"certificate"  herein  shall  include  a 
Contract  owner  and  the  Contract, 
respectively,  in  the  case  of  an  individual 
Cohtract.) 

4.  The  Contracts  are  available  for 
retirement  plans  that  do  not  qualifv  for 
the!  special  federal  tax  advantages 
available  under  the  Internal  Revenue 
code  ("non-qualified-  plans")  as  well  as 
for|retirement  plans  that  do  qualify  for 
the  federal  tax  advantages  available 
unijler  the  Internal  Revenue  code 
("qjualified  plans"). 

5.  Purchase  payments  under  the 
Coijitracts  may  be  made  to  the  Separate 
Account,  to  the  general  account  of 
An|:hor  Natjonal  under  the  Contract's 
fix^d  account  option  ("Fixed  Account"), 
or  lillocated  between  the  Separate 
Account  and  the  Fixed  Account.  The 
miilimum  initial  purchase  p<3yment  for 

a  Contract  is  S5,000  for  non-qualified 
coiltracts,  or  S2,000  for  qualified 
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contracts.  Additional  purchase 
payments  may  be  made  in  amounts  of 
at  "least  S250.'or  $100  in  the  case  of  an 
automatic  payment  plan. 

6.  Initially,  the  Contracts  will  be 
funded  through  six  subaccounts  (the 
"Subaccounts")  of  the  Separate 
Account;  each  Subaccount  will  invest  in 
the  shares  of  one  of  six  available  series 
of  Mutual  Fund  Variable  Annuity  Trust 
("TnLSt").  Additional  underlying  funds 
may  become  available  in  the  future. 

7.  The  six  available  series  of  the  Trust 
are:  the  Growth  and  Income  Portfolio: 
the  Capital  Growth  Portfolio;  the 
International  Equity  Portfolio;  the  Asset 
Allocation  Portfolio;  the  U.S.  Treasury 
Income  Portfolio;  and  the  Monev  Market 
Portfolio.  The  Trust  is  registered  under 
the  1940  Act  as  a  diversified,  open-end, 
management  investment  company. 

8.  If  the  participant  dies  during  the 
accumulation  period,  a  death  benefit 
will  be  payable  to  the  beneficiary  open 
receipt  by  Anchor  National  of  due  proof 
of  death.  The  death  benefit  is  reduced 
by  the  premium  tax  incurred  by  Anchor 
National,  if  any.  If  the  participant  is 
younger  than  age  70  al  the  date  of 
certificate  issue,  the  death  benefit  is 
equal  to  the  greatest  of;  (1)  The  total 
dollar  amount  of  purchase  payments 
made  prior  to  the  death  of  the 
participant,  reduced  by  any  partial 
withdrawals  and  partial  annuitizations; 
(ii)  the  Contract  value  at  the  end  of  the 
valuation  period  during  which  due 
proof  of  death  (and  an  election  of  the 
type  of  payment  to  the  beneficiary)  is 
received  by  Anchor  national;  or  (iii) 
where  permitted  by  state  law.  the 
Contract  value  at  that  anniversary  of  the 
certificate  issue  date  preceding  the  date 
of  death — increased  by  any  purchase 
payments  made  and  reduced  by  any 
partial  withdrawals  and  partial 
annuitizations  since  that  anniversary — 
which  yields  the  greatest  result.  If  the 
participant  is  at  least  age  70  on  the  date 
of  certificate  issue,  the  death  benefit 
will  equal  (ii)  above. 

9.  An  annual  contract  administration 
charge  of  S30  is  charged  against  each 
certificate.  The  amount  of  this  charge  is 
guaranteed  and  cannot  be  increased. 
This  charge  reimburses  Anchor  National 
for  expenses  incurred  in  establishing 
and  maintaining  records  relating  to  a 
Contract.  The  contract  administration 
charge  will  be  assessed  on  each 
anniversary  of  the  certificate  issue  date 
that  occurs  on  or  prior  to  the  annuitv 
date.  In  the  event  that  a  total  surrender 
of  Contract  value  is  made,  the  charge 
will  be  assessed  as  of  the  date  of 
surrender,  without  proration.  This 
charge  is  not  assessed  during  the 
annuity  period.  The  contract 


administration  charge  is  at  cost,  with  no 
margin  included  for  profit. 

10.  During  the  accumulation  period, 
amounts  allo<:ated  to  the  Separate 
Account  may  be  transferred  among  the 
Subaccounts  and/or  to  the  Fixed     - 
Account.  Both  before  and  after  the 
annuity  date.  Contract  values  may  be 
transferred  from  the  Separate  Account 
to  the  Fixed  Account.  The  first  fifteen 
transfers  in  any  Contract  year  are 
permitted  without  the  imposition  of  a 
transfer  fee.  A  transfer  fee  of  $25  ($10 
in  Pennsylvania  and  Texas)  is  assessed 
on  the  sixteenth  and  each  subsequent 
transfer  within  a  Contract  year.  This  fee 
will  be  deducted  from  Contract  values 
that  remain  in  the  Subaccount  or  the 
Fixed  Account,  as  appropriate,  from 
which  the  transfer  was  made.  If  the 
remaining  Contract  value  is  insufficient 
to  pay  the  transfer  fee,  the  fee  will  be 
deducted  from  transferred  Contract 
values.  The  transfer  fee  is  at  cost,  with 
no  anticipation  of  profit. 

11.  Although  there  is  a  free 
withdrawal  amount  that  applies  to  the 
first  withdrawal  during  a  Contract  year 
after  the  first,  a  contingent  deferred 
sales  charge  (the  "Withdrawal  Charge") 
may  be  imposed  upon  certain 
withdrawals.  Withdrawal  Charges  will 
van,-  in  amount  depending  upon  the 
contribution  year  of  the  purchase 
payment  at  the  time  of  withdrawal.  So 
that  all  withdrawals  are  allocated  to 
purchase  payments  to  which  the  lowest 
Withdrawal  Charge  (if  any)  applies, 
withdrawals  will  be  allocated  first  to 
investment  income,  if  any,  which 
generally  may  be  withdrawn  free  of 
Withdrawal  Charge,  and  then  to 
purcha.se  payments  on  a  first-in.  first- 
out  basis. 

12.  Earnings  in  a  participant's  act  ount 
and  purchase  payments  no  longer 
subject  to  the  Withdrawal  Charge  mav 
be  withdrawn  a't  any  time  free  of  the 
Withdrawal  Charge.  In  addition,  there 
may  be  a  free  withdrawal  amount  for  the 
first  withdrawal  during  the  second  or 
any  subsequent  Contract  year.  That 
additional  free  withdrawal  amount  is 
equal  to  10%  of  purchase  payments 
made  more  than  one  year  prior  to  the 
date  of  withdrawal  that  remain  subject 
to  the  Withdrawal  Charge  and  that  have 
not  previously  been  withdrawn,  less 
earnings  in  the  participant's  account. 

13.  Any  amounts  withdrawn  that 
exceed  the  limits  described  above  mav 
be  subject  to  a  Withdrawal  Charge  in 
accordance  with  the  table  shown  below 
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Withdrawal  Charge  Table 


Contribution  year 


Zero  

First 

Second  

Third 

Fourth  

Fifth 

Sixth 

Seventh  and  later 


Applicable 
withdrawal 

charge 
percentage 


6 
6 
5 
5 
4 
3 
2 
0 


The  Withdrawal  Charge  may  be 
reduced  or  waived  in  certain 
circumstances,  as  described  in  the 
prospectus  for  the  Contracts. 

14.  Anchor  National  deducts  a 
distribution  expense  charge  from  each 
Subaccount  during  each  valuation 
period  that  is  equal,  on  an  annual  basis, 
to  0.15%  of  the  net  asset  value  of  each 
Subaccount.  This  charge  is  designed  to 
compensate  Anchor  National  for 
assuming  the  risk  that  the  cost  of 
distributing  the  Contracts  will  exceed 
the  revenues  from  the  Withdrawal 
Charge.  In  no  event  will  this  charge  be 
increased.  The  distribution  expense 
charge  is  assessed  during  both  the 
accumulation  period  and  the  annuity 
period;  it  is  not  applied  to  Contract 
values  allocated  to  the  Fixed  Account. 

15.  Annuity  payments  will  not  be 
affected  by  the  mortality  experience  of 
(i)  persons  receiving  such  payments  or 
(ii)  the  general  population.  The  annuity 
rates  may  not  be  changed  under  the 
Contract.  Anchor  National  deducts  a 
mortality  risk  charge  from  the  Separate 
Account  for  assuming  the  risks  that:  (i) 
The  life  expectancy  of  an  annuitant  will 
be  greater  than  that  assumed  in  the 
guaranteed  annuity  purchase  rates;  (ii) 
the  Withdrawal  Charge  may  be  waived 
in  the  event  of  the  death  of  the 
participant;  and  (iii)  the  death  benefit 
must  be  provided  before  the  annuity 
date.  The  charge  is  deducted  from  each 
Subaccount  during  each  valuation 
period  at  an  annual  rate  of  0.90%  of  the 
net  asset  value  of  each  Subaccount.  If 
the  mortality  risk  charge  is  insufficient 
to  cover  the  actual  cost  of  assuming  the 
mortality  risks.  Anchor  National  will 
bear  the  loss.  If  the  charge  proves  more 
than  sufficient,  the  excess  will  be  a  gain 
to  Anchor  National.  To  the  extent 
Anchor  National  realizes  any  gain,  those 
amounts  may  be  used  at  its  discretion, 
including  offsetting  losses  experienced 
when  the  mortality  risk  charge  is 
insufficient.  The  mortality  risk  charge 
may  not  be  increased  under  the 
Contract. 

16.  Anchor  National  bears  the  risk 
tnai  the  Contract  administration  charge 


will  be  insufficient  to  cover  the  cost  of 
administering  the  Contracts.  For 
assuming  this  risk.  Anchor  National 
deducts  an  expense  risk  charge  from  the 
Separate  Account  during  each  valuation 
period  at  an  annual  rate  of  0.35%  of  the 
net  asset  value  of  each  portfolio.  If  the 
expense  risk  charge  is  insufficient  to 
cover  the  actual  cost  of  administering 
the  Contracts.  Anchor  National  will  bear 
the  loss.  If  the  charge  is  more  than 
sufficient,  the  excess  will  be  a  gain  to 
Anchor  National.  To  the  extent  Anchor 
National  realizes  any  gain,  those 
amounts  may  be  used  at  its  discretion, 
including  offsetting  losses  when  the 
expense  risk  charge  is  insufficient.  The 
expense  risk  charge  may  not  be 
increased  under  the  Contract. 

17.  Applicants  represent  that  the 
aggregate  amount  of  any  Withdrawal 
Charges  imposed  and  distribution 
expense  charges  paid  will  not  at  any 
time  exceed  9%  of  purchase  payments 
previously  made,  and  that  Anchor 
National  will  monitor  each  participant's 
account  for  the  purpose  of  ensuring  that 
this  limitation  is  not  exceeded. 
Applicants  undertaken  to  include  in  the 
prospectus  forming  part  of  the 
registration  statement  for  the  Contracts 
statements  describing  the  purpose  of  the 
distribution  expense  charge  and 
statements  that  the  staff  of  the 
Commission  deems  such  charge  to 
constitute  a  deferred  sales  charge. 
Applicants  undertake  to  abide  by  the 
representations  and  undertakings  set 
forth  in  this  paragraph  relating  to  the 
distribution  expense  charge  in 
connection  with  future  contracts,  as 
well  as  materially  similar  contracts 
funded  through  future  separate 
accounts,  relying  on  the  requested 
order. 

Applicants'  Legal  Analysis 

1.  Applicants  hereby  request  that  the 
Commission,  under  Section  6(c)  of  the 
1940  Act.  grant  exemptions  from 
Sections  26(a)(2)  and  27(c)(2)  thereof  to 
the  extent  necessary  to  permit  the 
deduction  of  mortality  and  expense  risk 
charges  and  a  distribution  expense 
charge:  (1)  from  the  Separate  Account 
under  the  Contracts  and  under  any 
future  contracts;  and  (11)  from  the  assets 
of  any  future  separate  accounts  which 
offer  contracts  materially  similar  to  the 
contracts. 

2.  Pursuant  to  Section  6(c)  of  the  Act. 
the  Commission  may.  by  order  upon 
application,  conditionally  or 
unconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  or 
provisions  of  the  1940  Act  or  from  any 
rule  or  regulation  thereunder,  if  and  to 


the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
Interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  Intended  by  the  policy  and 
provisions  of  the  1940  Act. 

3.  Sections  26(a)(2)  and  27(c)(2)  of  the 
1940  Act  require,  among  other  things, 
that  all  payments  received  under  a 
periodic  payment  plan  certificate  sold 
bv  a  registered  unit  investment  trust, 
any  depositor  thereof  or  underwriter 
therefor,  be  held  by  a  qualified  bank  as 
trustee  or  custodian,  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  for  the  payment  of  a 
fee.  not  exceeding  such  reasonable 
amount  as  the  Commission  may 
prescribe,  for  bookkeeping  and  other 
administrative  services. 

4.  Applicants  believe  that  extending 
the  requested  relief  to  the  future 
contracts,  as  well  as  to  materially 
similar  contracts  funded  through  future 
separate  accounts,  is  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act.  Applicants 
submit  that  such  an  order  would 
promote  competitiveness  in  the  variable 
annuity  contract  market  by  eliminating 
the  need  for  Anchor  National  to  file 
redundant  exemptlve  applications, 
thereby  reducing  Anchor  National's 
administrative  expenses  and 
maximizing  the  efficient  use  of  Anchor 
National's  resources.  The  delay  and 
expense  involved  in  having  to  seek 
exemptlve  relief  repeatedly  would 
impair  Anchor  National's  ability 
effectively  to  take  advantage  of  business 
opportunities  as  they  arise.  Applicants 
further  submit  that  the  requested  relief 
is  consistent  with  the  purposes  of  the 
1940  Act  an  the  protection  of  Investors 
for  the  same  reasons.  Applicants  submit 
that  if  Anchor  National  were  required 
repeatedly  to  seek  exemptlve  relief  with 
respect  to  the  same  issues  addressed  in 
this  application,  investors  would  not 
receive  any  benefit  or  additional 
protection  thereby. 

5.  Applicants  assert  that  the  aggregate 
of  the  mortality  and  expense  risk 
charges.  1.25%.  is  reasonable  in  relation 
to  the  risks  assumed  by  Anchor  National 
under  the  contracts  and  rea.sonable  in 
amount  as  determined  by  industry 
practice  with  respect  to  comparable 
annuity  products.  Applicants  state  that 
these  determinations  are  based  on  their 
analysis  of  publicly  available 
information  about  similar  industry 
practices,  taking  into  consideration  such 
factors  as  current  charge  levels  and 
benefits  provided,  the  existence  ot 
expense  charge  guarantees  and 


guaranteed  annuity  rates.  Anchor 
National  undertakes  to  maintain  at  Its 
home  office,  and  make  available  to  the 
Commission  upon  request,  a 
memorandum  detailing  the 
merthodology  used  in  making  these 
determinations. 

7.  Applicants  represent  that  if  the 
mdrtallty,  expense  risk,  or  distribution 
expense  charges  are  insufficient  to  cover 
actual  costs.  Anchor  National  will  bear 
thd  loss.  To  the  extent  that  the  mortality 
and  expense  risk  charges  are  in  excess 
of  Jttual  co.sts.  Anchor  National,  at  Its 
discretion,  may  use  the  excess  to  offset 
losses  when  the  charges  are  not 
sufificlent  to  cover  expenses. 

8.  Anchor  Nationalsubmlts  that  there 
is  a  reasonable  likelihood  that  the 
Separate  Account's  distribution 
financing  arrangement  will  benefit  the 
Separate  Account  and  its  investors. 
Antjhor  National  represents  that  it  will 
maintain  and  make  available  to  the 
Commission  upon  request  a 
memorandum  setting  for  the  basis  of 
suqh  conclusion.  Similarly,  before 
relying  on  any  exemptlve  relief  granted 
heriein  with  respect  to  any  future 
contracts  or  to  any  materially  similar 
coijtracts  Issued  by  future  separate 
acdounts,  Applicants  will  determine 
that  there  is  a  reasonable  likelihood  that 
the  distribution  financing  arrangement 
wilj  benefit  the  Separate  Account  (or 
future  separate  accounts)  and  its  (or 
their)  investors.  Anchor  National  will 
maintain  and  make  available  to  the 
Commission  upon  request  a 
memorandum  setting  forth  the  basis  for 
such  determination. 

ft.  Anchor  National  further  ^epresents 
thai  the  assets  of  the  Separate  Account 
and  any  future  separate  accounts  that 
rely  on  the  requested  order  will  be 
invfested  only  in  management 
invpstment  companies  that  undertake, 
in  the  event  they  should  adopt  a  plan 
for  financing  distribution  expenses 
pursuant  to  Rule  12b-l  under  the  1940 
.•\c:t,  to  have  such  plan  formulated  and 
approved  by  their  board  of  directors,  the 
majority  of  whom  are  not  "Interested 
persons"  of  the  management  investment 
company  within  the  meaning  of  section 
2(a)i(19)ofthe  1940  Act. 

Conclusion 

Applicants  submit  that  for  the  reasons 
andjupon  the  facts  set  forth  above,  the 
exetnptions  from  Sections  26(a)(2)  and 
27(c)(2)  of  the  1940  Act  to  permit  the 
deduction  of  mortality,  expense  risk, 
and  distribution  expense  charges  from 
the  assets  of  the  Separate  Account  under 
the  Contracts  and  under  any  future 
contracts,  and  from  tlte  assets  of  any 
future  separate  accounts  offering 
con  facts  which  are  materiallv  similar  to 
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the  contracts,  meet  the  statutory 
standards  of  Section  6(c)  of  the  1940 
Act.  Accordingly,  the  Applicants  assert 
that  the  requested  exemptions  are 
necessary  or  appropriate  in  the  public 
Interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Ac1. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authorily. 
Margaret  H.  McFarland. 
Deputy  Serretary. 
IFR  Dof:,  9.5-1841  Filed  1-24-9.S;  8:4S  ami 
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Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Catalina  Lighting,  Inc., 
Common  Stock,  $.01  Par  Value)  File 
No.  1-9917 

January  19.  1995. 

Catalina  Lighting,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  applic  ation 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex, 
the  Security  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  The 
Security  commenced  trading  on  the 
NYSE  at  the  opening  of  business  on 
December  21,  1994  and  concurrently 
therewith  the  Security  was  suspended 
from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
the  Security  from  listing  on  the  Amex. 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  in 
maintaining  the  dual  listing  of  the 
Security  on  the  NYSE  and  the  Amex. 
The  Company  does  not  see  any 
particular  advantage  In  the  dual  trading 
of  the  Security  and  believes  that  dual 
listing  would  fragment  the  market  for 
the  Security. 

Any  interested  person  may,  on  or 
before  February  9,  1995,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC. -20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any.  should  be  imposed  by  the 


Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  Information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  D(x:  94-1843  Filed  1-24-95;  8:45  ami 
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Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Digicon  Inc.,  Common 
Stock,  $.01  Par  Value)  File  No.  1-7427 

January  19. 1995. 

Digicon  Inc.  ("Company")  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ( "Ac  t") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  ("Security")  from 
listing  and  registration  on  the  Boston 
Stock  Exchange,  Inc.  ("BSE"). 

The  reasons  alleged  In  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  it  requests 
such  withdrawal  from  listing  be<;ause  Us 
Security  presently  is  listed  on  the 
Amex,  and  the  volume  of  Trading  on  the- 
BSE  does  not  enhance  the  liquidity  of 
the  Security  or  justify  the  costs 
associated  with  maintaining  the  BSE 
listing. 

Any  interested  person  mav,  on  or 
before  February  9,  1995,  submit  by  letter 
to  the  Secretary'  of  the  Securities  and 
E.xchange  Commission,  450  Fifth  Street. 
N.W.,  Washington.  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  With  the 
rules  of  the  BSE  and  what  terms,  if  anv. 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  95-1842  Filed  1-24-95;  8:45  am) 
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Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (The  Penn  Traffic 
Company,  Common  Stock,  $1.25  Par 
Value)  File  No.  1-9930 

lanuan.-  19.  1995 

The  Penn  Traffic  Company 
("Company")  has  filed  an  application 
with  the  Securities  and  E.xchange 
Commission  (■■Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ('•Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 

"Security")  from  listing  and 
•■e^istration  on  the  American  Stock 
Exchange.  Inc.  (■"Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
li-iting  and  registration  include  the 
toilowing: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex, 
the  Security  is  listed  on  the  New  York 
Slot;k  Exchange,  Inc.  (NYSE").  The 
Security  commended  trading  on  the 
NYSE  at  the  opening  of  business  on 
December  21.  1994  and  concurrently 
therewith  the  Security  was  suspended 
from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
the  Security  from  listing  on  the  Amex, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  in 
maintaining  the  dual  listing  of  the 
Security  on  the  NYSE  and  the  Amex. 
The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  the  Security  and  believes  that  dual 
listing  would  fragment  the  market  for 
the  Security. 

.•\ny  interested  person  may.  on  or 
before  February  9,  1995.  submit  by  letter 
to  the  Secretar\^  of  the  Securities  and 
Exchange  Commission.  4.50  Fifth  Street. 
N.W..  Washington.  D.C.  204.59.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter 

For  the  Commission,  by  tho  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 

Margaret  H.  McFarland. 
Deputy  Secretary- 
IFR  Doc  95-1844  Filed  1-24-95;  8:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

Augusta  District  Advisory  Council 
Meeting;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Augusta  District 
Advisory  Council  will  hold  a  public 
meeting  at  9:00  a.m.  on  Monday, 
February  27,  1995.  at  Key  Bank  Plaza 
Building,  284  Water  Street,  Augusta, 
Maine  04330.  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  other  present. 

For  further  information,  write  or  call 
Mr.  Roy  Perry,  District  Director,  U.S 
Sm.all  Business  Administration,  15.5 
Federal  Street.  Boston,  Massachusetts 
02110.  (207)622-8378. 

Dated:  )anuar\'  19.  1995 
Dorothy  A.  Overai. 

Director,  Office  of  Advisory  Council 

IFR  Doc.  95-1779  Filed  1-24-94;  8:45  ami 
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DEPARTMENT  OF  STATE 

Bureau  of  Public  Affairs  (Historical 
Office) 

[Public  Notice  21 54] 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Notice  of 
Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  February  14  In  15.  1995  in  the 
Department  of  State,  in  Conference 
Room  1205. 

The  Committee  will  meet  in  open 
session  from  9:00  a.m.  on  the  morning 
of  Tuesday,  February  14,  1995.  until 
11:50  a.m.  The  remainder  of  the 
Committee's  session  until  12  noon 
Febniar\'  15  will  be  closed  in 
accordance  with  Section  10(d)  of  the 
Federal  .Advisorv-  Committee  Act  (Pub. 
L.  92^63).  It  has  been  determined  that 
di-scussions  during  these  portions  of  the 
meeting  will  involve  consideration  of 
matters  not  subject  to  public  disclosure 
under  5  U.S.C.  552b  (c)(1).  and  that  the 
public  interest  requires  that  such 
activities  will  be  withheld  from 
disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  William  Z.  Slany, 
Executive  Secretarv',  Advisorv' 
Committee  on  Historical  Diplomatic 
Documentation,  Department  of  State. 
Office  of  the  Historian,  Washington,  DC. 
20520.  telephone  (202)  663-1123. 


Drft.'ci:  |anuar>'  19. 1995. 
William  Z.  Slany, 

Executive  Secretary 

IFR  Doc.  95-1789  Filed  1-24-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  January 
13,  1995 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  4i 2 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  50005 
Date  filed:  January  10.  1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC12  Reso/P  1626  dated 
November  8,  1994.  South  Atlantic- 
Europe/Middle  East  Resos  r-1  to  r-19 
Proposed  Effective  Date:  Apn\  1.  1995 
Docket  Number:  50017 
Date  filed:  January  12,  1995 
Parties:  Members  of  the  International 

.■\ir  Transport  Association 
Subject:  Telex  TCl  Mail  Vote  725, 
Brazil-Paraquav  fares,  r-1 — 003f,  r- 
2— 070j 
Proposed  Effective  Date:  February  1. 

1995 
Myma  F.  Adams. 

Actirii;  Chief,  Documentary  Sen.  ices  Division 
IFR  Doc.  95-1829  Filed  1-24-9.5:  8:45  ami 
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Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  January  13,  1995 

The  following  .Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportations 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.].  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modif\-  Scope  are  set  forth 
below  for  each  application.  Following 
the  An.swer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  50010 
Date  filed:  January  11.  1995 
Due  Date  for  Answers,  Conforming 

Applications,  or  Motion  to  Modify 

Scope:  February  8.  1995 


Description:  Application  of  United  Air 
-ines.  Inc..  pursuant  to  49  U.S.C. 
Section  41101.  and  Subpart  Q  of  the 
Regulations,  applies  for  renewal  of 
luthority  to  serve  Saudi  Arabia 
lamed  on  segment  2  of  its  Certificate 
)f  Public  Convenience  and  Necessity 
or  Route  603. 

Docket  Number- 50012 
D^te  filed:  January  12.  1995 
Diie  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modif\- 
>cope:  February  9.  1995 
Df^scn'pfyon.  Application  of  Delta  .Mr 
Jnes.  Inc.  pursuant  to  Section  41101 
)f  Title  49  of  the  U.S.C,  and  Subpart 
I  ^  of  the  Regulations,  applies  to  renew 
te  authority  to  serve  the  New  York. 
4ew  York/Boston,  Massachusetts- 
>Dudi  Arabia  market,  a  route  named 
on  segment  3  of  Delta's  Certificate  of 
:  'ublic  Convenience  and  .Necessity  for 
Route  616. 
Docket  Number:  50020 
Dffl?e///pc/.  January  12,  1995 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  9,  1995 
De'frription.  Application  of  Federal 
Express  Corporation  applies  pursuant 
to  49  U.S.C.  Section  41102.  and 
Subpart  Q  of  the  Regulations,  for 
issuance  of  an  amended  certificate  of 
public  convenience  and  necessity  for 
Route  472.  so  as  to  authorize  Federal 
Express  to  provide  foreign  air 
transportation  of  property  and  mail 
between  any  point  or  points  in  the 
United  States,  on  the  one  hand,  and 
any  point  or  points  in  Canada,  on  the 
other  hand. 
Docket  Number:  5003 7 
Dafe/j7ed:  January  12,  1995 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  Februarv  9,  1995 
Description:  Application  of  Trans  World 
Airlines.  Inc.,  pursuant  to  49  U.S.C. 
Sjection  41101  and  Subpart  Q  or  the 
Regulations,  applies  for  renewal  of  its 
certificate  of  public  convenience  and 


JMI 


necessity  for  Route  468.  w  hich 
authorizes  TWA  to  engage  in  foreign 
air  transportation  of  persons,  property 
and  mail  between  St.  Louis,  on  the 
one  hand,  and  London,  England,  on 
the  other. 

Docket  Number:  491 19 

Do/e  /y/ed;  January  10.  1995 

Due  bote  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  25.  1995 

Description:  Application  of  AirTrain 
Corporation,  requests  a  three  (3) 
month  exemption  from  the  dormancy 
rules  of  14  C.F.R.  204.7,  as  such  rules 
relate  to  Order  94-1-20  issued  by  the 
Department  of  Transportation  on 
January  24,  1994. 

.Myma  F.  Adams, 

.Acting  Chief.  Documentary-  Sen  ices  Division 

IFR  Doc  95-1828  Filed  1-24-95:  8.45  am] 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  for  Cooperative 
Studies,  Health  Service,  and 
Rehabilitation  Research  and 
Development  Subcommittee  on 
Scientific  Review  and  Evaluation  for 
Health  Services  Research  and 
Development,  Notice  of  Meeting 

The  Department  of  X'eteran  Affairs. 
Veterans  Health  Administration,  gives 
notice  under  Public  Law  92-463,  that  a 
meeting  of  the  .Advisory  Committee  for 
Cooperative  Studies.  Health  Service, 
and  Rehabilitation  Research  and 
Development  Subcommittee  on 
Scientific  Review  and  Evaluation  for 
Health  Sen,  ices  Research  and 
Development  will  be  held  at  Techworld 
Plaza,  Room  401.  801  I  Street.  NW. 
Washington.  DC.  February  17,  1995.  The 
session  on  February-  17,  1995.  is 
scheduled  to  begin  at  8:00  a.m.  and  end 
at  12:00  p.m.  (EST).  The  purpose  of  the 
meeting  is  to  review  Career 


Development  Award  applications  for 
clinician-researchers  with  interest  in 
Health  Services  Research  and 
Development.  Recommendations 
regarding  their  approval  and  funding  are 
prepared  for  the  .Associate  Chief 
Medical  Director  for  Research  and 
Development. 

The  meeting  will  be  open  to  the 
public  (to  the  seating  capacity  of  the 
room)  at  the  start  of  the  Februarv  17 
session  for  approximately  one  hour  to 
cover  administrative  matters  and  to 
discuss  the  general  status  of  the 
p.'-ogram.  The  closed  portion  of  the 
meeting  involves  discussion,  and  oral 
review  of  applicant  qualifications. 
During  this  portion  of  the  meeting, 
discussion  and  recommendations  will 
deal  with  qualifications  of  the  applicant.' 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  as  well  as 
research  information,  the  premature 
disclosure  of  which  would  be  likelv  to 
significantly  frustrate  implementation  of 
proposed  agency  action  regarding  such 
research  projects.  As  provided  bv  the 
subsection  10(d)  of  Public  Law  92—463. 
as  amended  by  Public  Law  94-409. 
closing  portions  of  these  meetings  is  in 
accordance  with  5  U.S.C.  552b(c)  (6) 
and  (9)(B). 

Due  to  the  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  the 
open  session  should  contact  Mr.  Bill 
Judy,  Review  Program  Manager  (12B3), 
Health  Services  Research  and 
Development  Service.  Departmt-r.t  of 
Veterans  Affairs.  810  \'ermont  .Avenue. 
NW..  (Techworld).  Washington,  DC 
20420  (phone:  202-523-7425)  at  least  . 
five  days  before  the  meeting. 

Dated:  January  9. 1995. 

By  Direction  of  the  Secretar\. 
HevMard  Bannister. 

Committee  Mano^ement  Officer 

IFR  Doc.  95-1827  Filed  1-24-95;  8.45  wri 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L.  94-409)  5  U.S.C.  552b(e)(3) 


EXPORT-IMPORT  BANK  OF  THE  UNITED 
STATES 

Notice  of  Open  Special  Meeting  of  the 
Board  of  Directors  of  the  Export-Import 
Rnnk  of  the  United  States 

TIME  AND  PLACE:  Monday.  February  6. 
19fl.5.  at  2:15  p.m.  The  meeting  will  he 
held  at  Eximbank  in  Room  1141.  811 
Vermont  Avenue.  N.U'.,  Washington, 
D.C.  2f).571 

.Agcndd 

(1)  Intf>miedidr\  Ludii  Prognim 

(2)  PEFCX)  Modium-Tcrin  Fixfd-Rnt.'  Lo.i:-. 
F.icilify  f'rnijram 

PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  public  obser\  ation.  In  order 
to  permit  the  Export-Import  Bank  to 
arrange  suitable  accommodations. 
m<!mbers  of  the  public  who  plan  to 
attend  the  meeting  should  notify 
Barbara  Lane.  Room  1112.  811  Vermont 
.Avenue.  N.U'..  Washington,  D.C.  20571 
(202)  56.5-3957.  not  later  than  Friday, 
Februar)-  :<.  1995.  If  any  person  wishes 
auxiliary  aids  (such  as  a  sign  language 
interpreter)  or  other  special 
accommodations,  please  contact,  prior 
to  February  1.  1995.  Barbara  Lane.  Room 
1112.811  Vermont  Avenue.  N. W 
Washington.  DC  20571.  Voice:  (202) 
-.B5-,1957  or  TDD:  (202)  535-,1377 
FURTHER  INFORMATION:  For  further 
mtorniation.  contact  Barbara  Lane. 
Room  1112.811  Ver.iiont  Avenue.  N.W.. 
Washington.  DC.  20571.  (202)  5fv5- 
3957 

Carol  F.  Lee. 
(.V.':'T'.7  (.'o!,'n>f'y 
IFK  D'M,.  <t5-T>f,j  (■•.;.• 

BlLLWa  CODE  6690-01-41 


i   I -J.  t-T)    IJ    il  Ji.'i! 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  12:0(1  noon.  Monday. 

January  30.  1995 

PLACE:  Marriner  S.  Ec;cles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  2()th  and  21st  Streets. 

N.W..  Washington.  DC.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1  I'fTSonnpl  actions  (appointineiit-s. 
prumotioiis.  assignments  rpassij;nrr.en!s.  and 


salary  actions)  involving  individual  Fedcnil 
K<'serve  System  employees. 

2.  Any  ittims  carried  foru-iird  from  <i 
pn-viously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Covne.  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  lanuarv'  20.  1995 
Jennifer  |.  lohnson, 
Deputy  Secretary  of  the  Hoard 
(FR  Doc.  95-1921  Filed  1-20-95;  4:09  pm! 

BILLING  CODE  6210-01-P 

NATIONAL  COUNCIL  ON  DISABILITY 

TYPE:  50-State  .ADA  Town  Meeting 
Tour 

SUMMARY:  This  notice  sets  forth  the 
announcement  of  the  National  Council 
on  Disability's  forthcoming  50-State 
town  meeting  tour  on  the 
implementation  of  the  Americans  with 
Disabilities  Act  (ADA).  Notice  of  this 
meeting  is  required  under  Section  522h 
(e)(1)  of  the  Government  in  the 
Sunshine  .Act.  (F.L.  94-409). 
BACKGROUND:  As  an  independent 
Federal  agency  making 
reconunendations  to  the  President  and 
the  Congress  on  issues  affecting  49 
million  .Americans  with  disabilities  and 
their  faiuilies.  NCD  has  congressional 
authority  and  responsibility  to  monitor 
AD.A  implementation.  In  fact,  it  was  the 
NCD  that  first  propo.sed  the  .AD.A  in 
1986.  In  1991,  NCD  established  .AD.A 
Watch. 

These  town  meetings  are  being 
condut:ted  as  pSrt  of  NCD's  .AD.A  Watch 
initiative.  NCD  is  isiterested  in  hearing 
personal  stories  from  consumers  as  to 
the  law's  impact.  NCD  is  particularly 
interested  in  hearing  about  varying 
tvpes  of  successes  and  the  methods  used 
to  achieve  those  successes.  The  stories 
could  be  about  personal  experiences,  or 
something  related  to  changes  in  the 
community. 

DATE:  Beginning  February  1.  1995 
LOCATION:  Beginning  at  the  Biscayne  Bay 
Marriott  Hotel.  1633  North  Bavshore 
Drive.  Miami.  Florida  33132.  (305)  374- 
3900. 

ADDITIONAL  DATES,  LOCATIONS,  AND 
CONTACT  NUMBERS: 


Fi'bruan,-  2. 1995.  )ackson,  Mississippi 
(601)969-4)601 

Februarv-  4,  1995.  .Atlanta,  Georgia  (404) 
451-2:140 

Februarv  7.  199.5.  Frankfort,  Kintucky 
(502)  .564-2918 

February  9.  1995,  Columbia,  South 
Carolina  (803)  690-1946 

Februarv  14.  1995,  Birmingham.  .Mabama 
(205)  251-2223 

Febmarv  15.  1995.Topcka.  Kansas  (9i:<) 
296-*527' 

Ft^bruarv  16. 1995  New  Orleans.  Luuis;a:;a 
(504)  286-69:19 

Februarv  17.  1995.  .Albuquerque.  New 
Mtxico  (505)  827-6465 

Fobrjarv  22.  1995.  Dallas.  Texas  (512)  46,1 
5739 

March  15.  1995.  Trenton.  New  Jersey  (609) 
292-3745 

March  16.  1995.  Portland.  .Maine  (207) 
624-5307 

.March  17.  1995.  Concord,  New  H.i.Tipshiro 
:t)0;i)  228-9680 

April  6.  1995.  Nashville.  Tenn-sse.- 1615) 
428-6266 

April  1 1    1945,  Des  Moines.  Iowa  (515) 
:81-5969 

.April  12.  1995  lefferson  City.  Missouri 
1.1141  751-2600 

April  27   1945  Boise.  Idaho  (2081  3:16- 
1115 

For  additional  dates  and  locations, 
please  contact  the  National  Council  on 
Disability 

FOR  INFORMATION  CONTACT:  Mark  S. 
Qui^ley.  Public  Affairs  Specialist. 
National  Council  on  Disability.  1313  1' 
Street,  NW,  Suite  1050.  Washington.  DC 
20004-1107.  Telephone:  (202)  272- 
2004.  (202)  272-2074  (TT). 
AGENCY  MISSION:  The  National  Council 
on  Disability  is  an  indendent  federal 
agency  led  by  13  members  appointed  by 
the  President  of  the  United  States  and 
confirmed  by  the  L'.S  Senate.  Th.e 
overall  purpose  of  the  National  Council 
is  to  promote  policies,  programs, 
practices,  and  procedures  that  guarantee 
equal  opportunitv  for  all  people  with 
disabilities,  regardless  of  the  iTature  of 
severity  of  the  disability:  aiul  to 
empower  people  with  disabilities  to 
n(,hieve  economic  self-sufficiency 
independent  living,  and  int.lusion  and 
integration  into  ail  aspects  of  society 

ACCOMMODATIONS:  Those  needing 
interpreters  or  other  accommodations 
should  notify  the  .National  Council  on 
Disability  prior  to  each  town  meeting. 
ENVIRONMENTAL  ILLNESS:  Peuiile  with 
environmental  illness  niust  reduce  fhei,' 
exposure  to  volatile  chemical 
substances  in  order  to  attend  th.f^t- 


meetings.  In  order  to  reduce  such 
e.xiposure,  we  ask  that  you  not  wear 
perfumes  or  scents  al  the  town 
meetings.  We  also  ask  that  you  smoke 
only  in  designated  areas  and  the  privacy 
of[your  room.  Smoking  is  prohibited  in 
the  meeting  rooms  and  surrounding 
area. 

OPEN  MEETING:  These  town  meetings  of 
the  National  Council  shall  be  open  to 
the  public. 

AGENDA:  The  proposed  agenda  includes: 

Oponing  Statements 

Success  Stories  from  Consumers 

Discussion 

.Announcements 

Adjournment 

Records  shall  be  kept  of  all  National 
Council  proceedings  and  shall  be 
available  after  the  meetings  for  public 
inspection  at  the  National  Council  on 
Disability. 

Signed  in  Washington.  DC.  on  January'  18, 
1995. 

Speed  Davis. 

Acting  Eseciitive  Director 

|FR  Doc.  95-1920  Filed  1-20-95;  4  08  pm] 

BILLMG  CODE  6820-8S-M 

NATIONAL  SCIENCE  FOUNDATION 

NATIONAL  SCIENCE  BOARD 

DATE  AND  TIME: 

Fel|ruar\  2. 1995.  11:00  a.m..  Open  Session 
February  3.  1995.  800  a.m..  Closed  Session 
February  3. 1995.  8:20  a.m..  Open  Session 

PLACE:  National  Science  Foundation. 
4201  Wilson  Boulevard,  Room  1235, 
Arlington,  Virginia  22230. 

STATUS: 

Paft  of  this  meeting  will  be  open  to  the 

public. 
Part  of  this  meeting  will  be  closed  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 
Thursday.  Februar\'  2. 1995 


IMI 


Open  Session  (11:00  a.m -12:30  p.m.) 

— Responding  to  Emerging  Oppo.-'tunities 

Friday.  Februar\'  3. 1995 

Closed  Session  18:00  a.m.-B:20  a.m  I 

^.Minutes  from  November  Meeting 

— NSB  Nominees 

—FY  96  Budget 

— Grants  and  Contracts 

Friday.  February  3. 1995 

Open  Session  (8:20  a.m.-12:00  p.m.) 

— Minutes  from  November  Meeting 

— Closed  Session  .Agenda  Items  for  .March 

Meeting 
— ChaL-man's  Report 
— Director's  Report 
— NSB  Committee  Structure 
— Presentation:  Small  Bi»siness  Innovation 

Research 
— Committee  Reports 
— Other  Business/.Adjourn 
Marta  Cehelsky. 
£.v  ecu  five  Officer 
IFR  Doc  94-1936  Filed  1-23-95;  8:45  am] 

BILLMG  CODE  7SS5-01-M 


UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  C.F.R.  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  herebv  gives 
notice  that  it  intends  to  hold  a  meeting 
at  1:00  p.m.  on  Monday,  February  6, 
1995,  and  at  8:30  a.m.  on  Tuesday, 
Februan,-  7,  1995.  in  Washington.  D.C. 

The  February  6  meeting  is  closed  to 
the  public.  (See  59  FR  65126.  December 
16,  1994,  and  60  FR  3946,  January  19, 
1995.)  The  February  7  meeting  is  open 
to  the  public  and  will  be  held  at  U.S. 
Postal  Service  Headquarters,  475 
L'Enfant  Plaza,  S.W..  in  the  Benjamin 
Franklin  Room.  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meeting  should 


be  addressed  to  the  Secretarv-  for  the 
Board.  David  F.  Harris,  at  (202)  268- 
4800. 

AGENDA; 

Monday  Session 

Febninry  &-l:QO  pm.  (Closed I 

1.  Consideration  of  the  Postal  Kate 
Commission  Opinion  and  Recommended 
Decision  on  Remand  in  Docket  No.  R90-1. 
(Mary  S.  Elcano.  Senior  Vice  President  and 
General  Counsel.) 

2.  Consideration  of  Interim  Funding  for  the 
Chicago.  Illinois.  Processing  &  Distribution 
Center.  (Rudolph  K.  Cmscheid.  Vice 
President,  Facilities.) 

Tuesday  Session 

February  7-8  30  a.m.  lOpenl 

1.  Minutes  of  the  Previous  Meeting. 
Januan.'  9-10.  1995. 

2.  Remarks  of  the  Postmaster  General-  Chief 
Executive  Officer.  (MarviaRunyon.) 

3.  .Appointment  of  Members  to  Board 
Committees.  (Chairman  Sam  Winters.) 

4.  Final  FY  1996  .Appropriation  Request. 
(Michael ).  Riley.  Chief  Financial  Office  and 
Senior  Vice  President.) 

5.  Capital  Investments. 

a.  Louisville.  Kentucky.  .M.'port  Mail 
Facility  (final  decision)  (Henrv-  A. 
Pankey.  Vice  President.  .Mid-.Atlanic 
-Area  Operations.) 

b  Washington-.National  .Ai.-port  Mail 
Center  (informational  briefing).  (Henrv 
.A.  Pankey.  Vice  President.  Mid-.Atlantic 
.Area  Operations) 

6.  Quarterly  Report  on  Service 
Performance.  (leltrey  P  Kaneff.  Manager. 
Externa!  Measurement  Svstems.  Consumer 
Affairs.) 

7.  Quarterly  Report  on  Financial 
Performance.  (Michael  1.  Riley.  Chief 
Financial  Officer  and  Senior  Vice  President ) 

8.  Status  Report  on  Chicago.  Illinois,  Mail 
Service.  (William  ).  Good.  (Vice  President. 
Great  Lakes  .Area  Operations) 

9.  Tentative  Agenda  for  the  March  6-7. 
1995.  meeting  in  Washington.  DC. 
David  F,  Harris. 

Secretary. 

IFR  Doc.  95-2023  Filed  1-23-95:  3:51  pm) 

BILLING  CODE  7710-12-M 
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JMI 


Corrections 


Tf„3  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
ic'ucd  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

P'jblic  Health  Service 

Substance  Abuse  and  Mental  Health 
Services  Administration 

42  CFR  Part  51 

R!N  CS0S-AD99 

Requirements  Applicable  to  Protection 
and  Advocacy  of  Individuals  with 
Mental  Illness;  Notice  of  Proposed 
Rulemaking 

Corrffction 

111  proposed  rule  document  94-:i0411 
beginning  on  page  64367  in  the  issue  of 
Wednesday,  December  14,  1994  make 
the  following  corrections: 

1.  On  page  64368,  in  the  1st  column, 
under  the  heading  Definitions,  in  the 
first  paragraph,  in  the  15th  line. 
"PAIMPI"  should  read  "PAIMI" 

2.  On  the  same  page,  in  the  same 
column,  under  the  same  heading,  in  the 
second  paragraph,  in  the  14th  line, 
"MCHS"  should  read  'CMHS." 

3.  On  page  64369.  in  the  1st  colunm. 
in  the  28th  line,  "activities"  should  read 
"facilities". 

4.  On  page  64371,  in  the  third 
column,  in  the  last  paragraph,  in  the 
fifth  line,  "and  "  should  read  "or". 

§51.6    [Corrected] 

't.  On  page  64374,  in  the  second 
column,  in  §51. 6(b).  in  the  eighth  line, 
after  "using"  insert  "other". 

§51.24    [Corrected] 

0.  On  page  64375.  in  the  3rd  colunm, 
in  §,')!. 24(a),  in  the  10th  line,  after 
"availability"  insert  "of  staff. 

BILLING  CODE  1SO5-01-O 


Federal  Register 

Vol.  fiO.  No.  16 

\V(;(lnt.'sday.  )anuar\-  25.  1993 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-35132;  File  Nos.  600-19  and 
600-22] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Order  Granting 
Approval  of  Application  for  Extension 
of  Temporary  Registration  as  a 
Clearing  Agency 

December  21.  1994 
Correction 

In  notice  document  94-32155 
appearing  on  page  67743  in  the  issue  of 
Friday.  December  30,  1994,  in  the  first 
column,  the  date  line  after  the  subject 
line  was  omitted  and  should  read  as  set 
forth  above. 

BILLING  CODE  1S05-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  35182;  File  No.  SR-PTC-94- 
07] 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Notice  of 
Filing  of  Proposed  Rule  Change 
Establishing  a  Daily  Penalty  Fee 
Applicable  to  Late  Funding  of 
Shortfalls  in  Participants  Mandatory 
Deposits  to  the  Participants  Fund 

Doccmlwr  .10. 1994 

Correction 

hi  notice  document  95-380  appearing 
on  page  2416  in  the  issue  of  Monday, 
January  9.  1995.  in  the  second  column, 
the  date  line  after  the  subject  line,  was 
omitted  and  should  read  as  set  forth 
above. 

BILLING  CODE  1S0S-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No  34-35177;  International  Series 
Release  No.  765;  File  No.  SR-Phlx-94-42] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
Nos.  1  and  2  to  the  Proposed  Rule 
Change  by  the  Philadelphia  Stock' 
Exchange,  Inc.,  Relating  to  an 
Enhanced  Parity  Split  for  the  Specialist 
in  the  Cash/Spot  German  MarK  Foreign 
Currency  Options 

Dec  ember  29.  1994 
Correction 

In  notice  document  95-428  appearing 
on  page  2419  in  the  issue  of  Monday. 
January  9.  1995.  in  the  first  column,  the 
date  line  after  the  subject  line  was 
omitted  and  should  read  as  set  fortli 
above. 

BILLING  CODE  1J0S-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  93-AWA-13] 

RiN2120-AF38 

Proposed  Alteration  of  the  Los 
Angeles,  CA,  Class  B  Airspace 

Correction 

In  proposed  rule  document  94-28314 
beginning  on  page  60244  in  the  issue  of 
Tuesday.  November  22.  1994.  make  the 
following  correction: 

On  page  60248,  in  the  first  column,  in 
the  fourth  line,  after  "would"  insert 
"not". 

BILLING  CODE  150»-01-O 


Wednesday 
January  25,  1995 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Parts  9  and  63 
National  Emission  Standards  for 
Chromium  Emissions  From  Hard  and 
Decorative  Chromium  Electroplating  and 
Chromium  Anodizing  Tanks;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  63 

[AD-FRL-5115-7] 
RIN  206a-AC14 

National  Emission  Standards  for 
Chromium  Emissions  From  Hard  and 
Decorative  Chromium  Electroplating 
and  Chromium  Anodizing  Tanks 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  Pursuant  to  section  112  of  the 
Clean  Air  Act  as  amended  in  1990  (the 
Act),  this  action  promulgates  final 
standards  that  limit  the  discharge  of 
chromium  compound  air  emissions 
from  existing  and  new  hard  chromium 
electroplating,  decorative  chromium 
electroplating,  and  chromium  anodizing 
tanks  at  major  and  area  sources. 
Chromium  compounds  are  among  the 
189  hazardous  air  pollutants  (HAP) 
hsted  for  regulation  under  section  112 
of  the  Act.  Hard  and  decorative 
chromium  electroplating  and  chromium 
anodizing  tanks  have  been  identified  by 
the  EPA  as  significant  emitters  of 
chromium  compounds  to  the 
atmosphere.  The  purpose  of  the  final 
rule  is  to  reduce  chromium  compound 
air  emissions  from  the  source  categories 
identified  above.  All  affected  sources 
must  limit  emissions  to  the  level  of  the 
maximum  achievable  control 
technology  (MACT).  The  EPA  is  also 
finalizing  Methods  306.  306A.  and  306B 
with  these  standards. 
DATES:  Effective  Date:  January  25. 1995. 

Incorporation  by  Reference.  The 
incorporation  by  reference  of  certain 
publications  in  this  standard  is 
approved  by  the  Director  of  the  Office 
of  the  Federal  Register  as  of  January  25. 
1995. 

Judicial  Re\iew.  Under  section 
307(b)(1)  of  the  Act,  judicial  review  of 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP)  is 
available  only  by  filing  a  petition  for 
review  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  within 
60  days  of  today's  publication  of  this 
final  rule.  Under  section  307(b)(2)  of  the 
Act,  the  requirements  that  are  the 
subject  of  today's  notice  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  the  EPA  to 
enforce  these  requirements. 
ADDRESSES:  Docket.  Docket  No.  A-88- 
02,  containing  information  considered 
by  the  EPA  in  developing  the 
promulgated  NESHAP  for  hard  and 
decorative  chromium  electroplating  and 


chromium  anodizing  tanks  is  available 
for  public  inspection  and  copying 
between  8  a.m.  and  5:30  p.m..  Monday 
through  Friday,  except  for  Federal 
hoUdays.  at  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center.  Room 
M1500.  U.  S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washington. 
DC  20460;  telephone  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying. 

Background  Information  Document.  A 
background  information  document  (BID) 
for  the  promulgated  NESHAP  may  be 
obtained  from  the  docket;  the  U.  S.  EPA 
Library  (MD-35).  Research  Triaiigle 
Park.  North  Carolina  27711.  telephone 
(919)  541-2777;  or  from  National 
Technical  Information  Services.  5285 
Port  Royal  Road.  Springfield.  Virginia 
22161.  telephone  (703)  487^650.  Please 
refer  to  "Chromium  Emissions  from 
Chromium  Electroplating  and  Chromic 
Acid  Anodizing  Operations — 
Background  Information  for 
Promulgated  Standards"  (EPA^53/R- 
94-082b).  The  BID  contains  a  summary 
of  the  public  comments  made  on  the 
proposed  standards  and  EPA  responses 
to  the  comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lalit  Banker  of  the  Emission  Standards 
Division  (MD-13).  U.  S.  Environmental 
Protection  Agency.  Research  Triangle 
Park.  North  Carolina  27711;  telephone 
(919) 541-5420. 

SUPPLEMENTARY  INFORMATION:  The 
information  presented  in  this  preamble 
is  organized  as  follows: 

I.  Background 

II.  Summary 

A.  Summary  of  Promulgated  Standards 

B.  Summary  of  Major  Changes  Since 
Proposal 

III.  Summary  of  Environmental,  Energy.  Cost, 

and  Economic  Impacts 

A.  Environmental  and  Energy  Impacts 

B.  Cost  Impacts 

C.  Economic  Impacts 

IV.  Public  Participation 

V.  Significant  Comments  and  Responses 

A.  Selection  of  Source  Categories  and 
Pollutants  to  be  Regulated 

B.  Selection  of  MACT/GACT  Approach 

C.  Selection  of  MACT  for  Hard  Chromium 
Electroplating  Tanks 

D.  Selection  of  MACT  for  Decorative 
Chromium  Electroplating  and  Chromium 
Anodizing  Tanks 

E.  Selection  of  the  Format  of  the  Standard 

F.  Selection  of  the  Emission  Limits 

G.  Selection  of  Compliance  Dates 

H.  Selection  of  Monitoring  Requirements 
I.  Selection  of  Test  Methods 
J.  Selection  of  Reporting  and 

Recordkeeping  Requirements 
K.  Operating  Permit  Program 

VI.  Administrative  Requirements 

A.  Docket 

B.  Executive  Order  12866 

C.  Paperwork  Reduction  Act 


D.  Regulatory  Flexibility  Act 

E.  Miscellaneous 

I.  Background 

Section  112(b)  of  the  Act  lists  189 
HAP  and  requires  the  EPA  to  establish 
national  emission  standards  for  all 
major  sources  and  some  area  sources  of 
those  HAP.  Among  the  listed  pollutants 
are  chromium  compounds.  On  July  16. 
1992  (57  FR  31576),  the  EPA  published 
a  list  of  major  and  area  sources  for 
which  NESHAP  are  to  be  promulgated 
and  on  December  3.  1993  (58  FR  83941). 
the  EPA  published  a  schedule  for 
promulgation  of  those  standards.  The 
hard  and  decorative  chromium 
electroplating  and  chromium  anodizing 
source  categories  are  included  in  the  list 
of  major  and  area  sources  for  which  the 
EPA  is  to  establish  national  emission 
standards  by  November  1994. 

This  NESHAP  was  proposed  in  the 
Federal  Register  on  December  16,  1993 
(58  FR  65768).  A  public  hearing  on  this 
rule  was  conducted  on  January  20,  1994. 
In  addition.  62  letters  commenting  on 
the  proposed  rule  were  received  during 
the  public  comment  period,  and  3  late 
comments  were  received. 

II.  Summary 

A.  Summary  of  Promulgated  Standards 

The  final  rule  applies  to  major  and 
area  sources  performing  hard  chromium 
electroplating,  decorative  chromium 
electroplating,  and  chromium 
anodizing.  The  affected  source  is  each 
chromium  electroplating  or  chromium 
anodizing  tank.  The  emission 
limitations  for  each  of  these  source 
categories  are  summarized  in  Table  1. 
These  emission  limitations  apply  only 
during  tank  operation,  including 
periods  of  startup  and  shutdown.  The 
emission  limitation  for  all  new  hard 
chromium  electroplating  tanks,  and  for 
existing  hard  chromium  electroplating 
tanks  that  are  located  at  large,  hard 
chromium  electroplating  facilities  is 
based  on  the  use  of  a  composite  mesh- 
pad  system.  The  emission  limitation  for 
existing  hard  chromium  electroplating 
tanks  located  at  small,  hard  chromium 
electroplating  facilities  is  based  on  the 
use  of  a  packed-bed  scrubber.  Fo''  all 
existing  and  new  sources  performing 
decorative  chromium  electroplating  and 
all  existing  and  new  sources  performing 
chromium  anodizing,  the  standard  is 
based  on  the  use  of  fume  suppressants. 
Even  though  these  technologies  formed 
the  bases  for  the  standards,  any 
technology  can  be  used  as  long  as  it  is 
demonstrated  to  meet  the  prescribed 
emission  limitation.  All  area  and  major 
sources  must  limit  emissions  to  the 
level  of  the  maximum  achievable 
control  technology  (MACT). 


Table  1  .—Standards  for  Chromium  Electroplating  and  Chromium  Anodizing  Tanks  Based  on  MACT 


Type  of  tank 


Emission  limitations 


Small 


Large 


All  existing  tanks 
All  new  tanks 


All 


Hard  Chromium  Plating  Tanks 


0.03  mg/dcsm  (1.3x10"'  gr/dscf)  . 
0.015  mg/dcsm  (6.6x1  O^*  gr/dscf) 


0.015  mg/dscm  (6.6x10''  gr/dscO 
0.015  mg/dscm  (6.6x10   "  gr/dscf) 


Decorative  Chromium  Plating  Tanks  Using  a  Chromic  Acid  Bath 


new  and  existing  tanks 


0.01  mg/dscm  "(4.4x10  "gr/dscf) 


Chromium  Anodizing  Tanks 


All  new  and  existing  tanks 


0.01  mg/dscm-'(4.4x10-'' gr/dscf) 


an'£ema%1Si^SSn  Sg-cX::e"^^^^^^^^^  '  '""^  ^"PP-^-nt  containing  a  wetting  agent  as  a  control  technique  can  meet 

Owners  and  operators  of  all  affected  sources  are  also  subject  to  work  practice  standards,  which  require  them  to 
cojnplete  an  operation  and  maintenance  (O&M)  plan  that  contains  the  minimum  elements  of  §  63.342(f)(3)  and  Table 

Table  2.— Summary  of  Work  Practice  Standards 


Control  technique 


Composite  mesh-pad  (CMP)  sys- 
t^. 


Patked-bed  scrubt)er  (PBS) 


PB  3  CMP  system 


Fibe»-t>ed  mist  eliminator* 


Air  Ipollution  control  device  (APOD) 
ntit  listed  in  rule. 


Work  practice  standards 

1 .  Visually  Inspect  device  to  ensure  there  is  proper  drainage,  no  chro- 
mic acid  txjjldup  on  the  pads,  and  no  evidence  of  chemical  attack 
on  the  structural  integrity  of  the  device. 

2.  Visually  inspect  tiack  portion  of  the  mesh  pad  closet  to  the  fan  to 
ensure  there  is  no  breakthrough  of  chromic  acid  mist. 

3.  Visually  inspect  ductworV  from  tank  or  tanks  to  the  control  device 
to  ensure  there  are  no  leaks. 

4.  Perform  washdown  of  the  composite  mesh-pads  in  accordance 
with  manufacturers  recommendations. 

1  Visually  inspect  device  to  ensure  there  is  proper  drainage,  no  chro- 
mic acid  buildup  on  the  packed  beds,  and  no  evidence  of  chemrcal 
attack  on  the  structural  integrity  of  the  device. 

2.  Visually  inspect  back  portion  of  the  chevron  blade  mist  eliminator 
to  ensure  that  it  is  dry  and  there  Is  no  breakthrough  of  chromic  acid 
mist. 

3.  Same  as  number  3  above  

4.  Add  fresh  makeup  water  to  the  top  of  the  packed  bed-"  

1.  Same  as  for  CMP  system  

2.  Same  as  for  CMP  system  

3.  Same  as  for  CMP  system  

4.  Same  as  for  CMP  system  

1.  Visually  inspect  Utier-bed  unit  and  prefiltering  device  to  ensure 
there  is  proper  drainage,  no  chromic  acid  bulWup  in  the  units,  and 
no  evkJence  of  chemical  attack  on  the  structural  integrity  of  the  de- 
vices. 

2.  Visually  inspect  ductwor1<  from  tank  or  tanks  to  the  control  device 
to  ensure  there  are  no  leaks. 

3.  Perform  washdown  of  Uber  elements  In  accordance  with  manufac- 
turers recommendations. 

To  be  proposed  by  the  source  for  approval  by  the  Administrator  


Frequency 


1.  1 /quarter. 

2.  1*|uarter. 

3.  1 /quarter. 

4.  Per  manufacturer. 

1.  1 /quarter. 

2.  1 'quarter. 


3.  1 /quarter. 

4.  Whenever  makeup  is  added. 

1.  Vquarter. 

2.  1 /quarter. 

3.  1 /quarter. 

4.  Per  manufacturer. 
1.  1 /quarter. 


2.  Vquarter. 

3.  Per  manufacturer. 

To  be  proposed  by  the  source  lor 
approval  by  the  Administrator. 


Monitoring  Equipment 


PItqt  tube 


Stalagmo  meter 


Backflush  with  water,  or  remove  from  the  duct  and  rinse  with  fresh 
water.  Replace  In  the  duct  and  rotate  180  degrees  to  ensure  that 
the  same  zero  reading  Is  obtained.  Check  pitot  tutje  ends  for  dam- 
age. Replace  pitot  tube  if  cracked  or  fatigued. 

Follow  manufacturers  recommendations. 


1  /quarter. 


^If  greater  than  50  percent  of  the  scrubber  water  Is  drained  (e.g.,  for  maintenance  purposes),  makeup  water  may  be  added  to  the  scrubber 
t>asin. 

*-  For  horizontal-flow  scrubbers,  top  is  defined  as  the  section  of  the  unit  directly  above  the  packing  media  such  that  the  makeup  water  wouW 
flow  perpendicular  to  the  air  flow  through  the  packing.  For  vertkal-flow  units,  the  top  is  defined  as  the  area  downstream  of  the  packing  matenal 
such  that  the  makeup  water  would  flow  countercurrent  to  the  air  flow  through  the  unit. 

'  Work  practice  standards  for  the  control  device  installed  upstream  of  the  fiber-bed  mist  eliminator  to  prevent  pluoqinq  do  not  aoolv  as  lono  as 
the  work  practice  standards  for  the  fiber-bed  unit  are  followed.  k  »a   »  hv  ,  ^ 


JMI 
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All  existing  sources  performing  hard 
chromium  electroplating  and  chromium 
anodizing  must  comply  with  the 
emission  limitations  within  2  years  of 
January  25.  1995.  All  existing  sources 
performing  decorative  chromium 
electroplating  must  comply  with  the 
emission  limitations  within  1  year  of 


January  25,  1995.  All  new  and 
reconstructed  sources  must  comply 
immediately  upon  startup. 

Sources  must  demonstrate  initial 
compliance  with  the  prescribed 
emission  limitation  in  accordance  with 
§§  63.343(b)  and  63.344.  Continuous 
compliance  is  demonstrated  through  the 


monitoring  required  by  §  64.343(c),  as 
summarized  in  Table  3.  As  indicated  in 
this  table,  the  type  of  compliance 
monitoring  performed  is  based  on  the 
type  of  control  technique  used  to 
comply  with  the  emission  limitation, 
not  the  type  of  source  being  controlled. 


Table  3.— Summary  of  Monitoring  Requirements 


Control 
technique 


Composite  mesh-pad  (CMP) 

system. 
Packed-bed  scrubber  (PSB) 


PBS/CMP  system  

Fit>er-bed  mist  eliminator 


Wetting  agent-type  fume 

suppressant. 

Foam  t)lankets  

Air  pollution  control  devrce 

(APCD)  not  listed  in  rule. 


Initial  compliance  test 


Yes 

Yes 

Yes 
Yes 


Yes  (Unless  the  criteria  of 
§ 63.343(b)(2)  are  met). 

Yes 

Yes 


PararT»eter(s)  for  compliar>ce  monitoring 


Pressure  drop  across  ttie  unit 


Velocity  pressure  at  the  inlet  of  the  control  system  and 

pressure  drop  across  the  unit 

Pressure  drop  across  the  unit 

Pressure  drop  across  the  fiber-ljed  mist  eliminator  and 

the  pfessure  drop  across  the  upstream  control  device 

used  to  prevent  plugging. 
Surface  tension  

Foam  thickness  

To  be  proposed  by  the  source  for  approval  by  Adminis- 
trator. 


Frequency  of  compli- 
arK;e  momtonng 


1/day. 

1/day. 

1/day 
1/day. 


Once  every  4  hours.' 

Orx:e  per  hour.^ 

N/A. 


-Frequency  can  be  decreased  according  to  §63.343  (c)(5)(ii)  and  (c){6)(ii)  of  sut>pan  N. 


Owners  or  operators  of  affected 
sources  are  required  to  keep  the  records 
required  by  §  63.346  to  document 
compliance  with  these  standards. 
Records  include  those  associated  with 


the  work  practice  standards, 
performance  test  results,  compliance 
monitoring  data,  duration  of 
exceedances,  and  records  to  support  a 
Federally-enforceable  limit  on  facility 


size.  Reports  must  also  be  periodically 
submitted.  Table  4  summarizes  the 
reports  to  be  submitted  and  the 
reporting  timeframes. 


Table  4.— Summary  of  Reporting  Requirements 


Section  in 
Subpart  N 

Description 

Timeframe  for  submittal 

§63.345(b)  

Notification  of  construction  Of  reconstruction 

Initial  notification                    

Depends     on     when      source     was     constructed— see 

§63.347(c)(1)  

§63.347(c)(2)  

§  63.345(b)(5). 
1 80  days  after  the  effective  date. 

Notifif^tion  of  when  construction  commenced 

—Within  30  days  of  commencement  for  sources  built  after 

— Notification  of  actual  startut)          

effective  date,  or  with  notification  required  by  § 63.345(b)  if 
built  prior  to  effective  date. 
—Within  30  days  of  startup. 

S  63  347(d) 

Notification  of  performance  test  

At  least  60  days  prior  to  test. 

6  63  347(e) 

Notification  of  compliance  status 

Within  90  days  of  performance  test  (if  a  test  is  conducted)  or 

S63  347(f1 

Notification  of  oerformance  test  results 

within  30  days  of  compliance  date. 
Within  90  days  of  performance  test. 

§63.347(g)  

§63.347(h)  

S 63  347(0 

Compliance  status  reports  for  major  sources  

Compliance  status  reports  for  area  sources  

— Initial  notification  for  users  of  TVC  tiaths  

2  times.'yr.  or  4  times/yr  if  exceedances  occur  or  if  requested 

by  Administrator. 
Corrplete  once/yr  and  maintain  on  site,  or  2  times/yr  if 

exceedances  occur  or  if  requested  by  Administrator. 
—Within  180  days  of  effective  date. 

—Notification  of  compliance  status  for  users  of  TVC  baths  ... 
— Notification  of  process  change  - 

—Within  30  days  of  compliance  date. 
—Within  30  days  of  process  change. 

B.  Summary  of  Major  Changes  Since 
Proposal 

In  response  to  public  comments 
received  and  additional  analyses 
performed  by  the  EPA.  the  following 


changes  have  been  made  to  the  final 
rule  since  proposal: 

1.  The  emission  limits  associated  with 
the  control  technologies  that  form  the 
bases  for  the  standards  have  been 
revised.  The  emission  limit  based  on  the 
use  of  a  composite  mesh-pad  system  is 


0.015  milligrams  of  total  chromium  per 
dry  standard  cubic  meter  (mg/dscm)  of 
exhaust  air.  The  emission  limit  based  on 
the  use  of  a  fume  suppressant  is  0.01 
mg/dscm.  The  emission  limit  based  on 
the  use  of  a  packed-bed  scrubber  is 
unchanged  (0.03  mg/dscm). 
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Table  3.— Summary  of  Monitoring  Requirements 


Control  technique 


(fomposite  mesh-pad  (CMP) 

system. 
I^acked-bed  scrubber  (PBS) 

F>BS/CMP  system 

Piber-bed  mist  eliminator 


V^etting  agent-type  fume 

suppressant 

ffoam  blankets 

^t  pollution  control  device 

(APCD)  not  listed  in  rule. 


Initial  comptiance  test 


Yes 

Yes 

Yes 
Yes 


Yes  (Unless  the  criteria  of 
§63.343(b)(2)aremet). 

Yes  

Yes  „ 


Parameter(s)  for  compliance  monitonng 


Pressure  drop  across  the  unit 


Vekxaty  pressure  at  the  «ilet  of  the  control  system  and 

pressure  drop  across  the  unit. 

Pressure  drop  across  the  unit 

Pressure  drop  across  the  fiber-bed  mist  elinMnatOf  and 

the  pressure  drop  across  the  upstream  control  device 

used  to  prevent  plugging. 
Surface  tension  _ „ 

Foam  thid<ness  „ 

To  be  proposed  by  «>e  source  tor  approval  t>y  Adnninis- 
•ralof. 


"Frequency  can  be  decreased  according  to  §63.343  (c)(5){ii)  and  (c)(6)(ii)  of  subpart  N. 

Table  4.— Summary  of  Reporting  Requirements 


Frequency  of  oompJi- 
ance  morvtoring 


1/day. 

1/day. 

1/day. 
1/day. 


Once  every  4  hours.* 

Once  per  hour.  • 

N,'A 


Section  in 
sutjpart  N 


§  63.345(b)  .... 

§63.347(c)(1) 

§i63.347(c)(2) 


a  63.347(d) 
363.347(6) 


§  63.347(f)  . 
§  63.347(g) 

§  63.347(h) 

§83.347(1)  . 


Description 


Notification  of  constructk>n  or  recomtruction 

Initial  ratification 

'— ^*lotification  of  wt>en  construction  commenced 


— Notificatioo  of  actual  startup  ... 
Nolificatton  of  performance  test  . 
Notification  of  compliance  status 


Notification  of  performance  test  results  „ 

Compliance  status  reports  for  major  sources 

Compliance  status  reports  for  area  sources  ... 

— Initial  notification  for  users  of  TVC  baths  

— Notificatkjn  of  compliance  status  for  users  of 

TVC  baths. 
— Notification  of  process  charige  „ 


Timeframe  for  submittal 


Depends  on  iMien  source  was  constructed— see  §63.345(b)(5). 

180  days  alter  it>e  effective  date. 

—Within  30  days  of  commencement  tor  sources  bmtt  after  ef- 
fective dale,  or  with  notification  required  t)y  §  53.345(b)  if 
txjilt  prior  to  effectTve  date. 

— Within  30  days  of  startup. 

At  least  60  days  prior  to  test. 

Within  90  days  of  performance  test  (if  a  test  is  conducted)  or 
wittwi  30  days  of  compliance  date. 

Within  90  days  of  performance  test. 

2  times/yr,  or  4  bmes/yr  if  exceedances  occur  or  if  requested 
by  AdRWMSlrator. 

Cornplete  once/yr  and  majntJBn  on  site,  or  2  tjmes'yr  if 
exceedances  occur  or  if  requested  by  Administrator. 

— Wittvn  1 80  days  of  effective  date. 

— Within  30  days  of  compitarx^  date. 

—Within  30  days  of  process  change. 


2.  Owners  or  operators  of  decorative 
:hromium  electroplating  tanks  using  a 
tiivalent  chromium  process  that 
incorporates  a  wetting  agent  are 
required  only  to  submit  the  notifications 
required  by  §  63.347(i)  with  subsequent 
notifications  required  if  the  process  is 
changed  or  replaced. 

Is.  Existing  sources  performing  hard 
chromium  electroplating  and  chromium 
anodizing  must  comply  with  the 
standard  within  2  years  after  Januarj'  25. 
1995.  Existing  sources  performing 
decorative  chromium  electroplating 
must  comply  with  the  standard  within 
1  year  after  January  25. 1995. 

14.  The  monitoring,  reporting,  and 
recordkeeping  requirements  for  affected 
sources  have  been  reduced  to  the  extent 
possible  while  still  allowing  the  EPA  to 
determine  the  compliance  status  on  a 
continuous  basis.  Special  consideration 
has  been  given  to  area  sources. 

5.  Table  1  of  subpart  N  clarifies  which 
sections  of  the  General  Provisions  apply 


to  sources  subject  to  subpart  N  and 
which  sections  do  not. 

The  rationale  for  the  above  changes  is 
discussed  in  detail  in  section  V  of  this 
preamble,  which  summarizes  the  ma^ 
comments  received  on  the  proposed 
rule  and  the  EPA's  response  to  these 
comments.  This  section  also  discusses 
major  comments  that  were  received  but 
that  did  not  resuh  in  changes  to  the 
final  rule. 

III.  Summary  of  Environmental, 
Energy.  Cost,  and  Economic  Impacts 

A.  Environmental  and  Energy  Impacts 

The  environmental  and  energy 
impacts  for  the  sources  covered  by  this 
rulemaking  are  unchanged  from 
proposal  because  the  bases  of  the  MACT 
standards  have  not  changed. 

B.  Cost  Impacts 

The  annualized  cost  of  control  for  the 
sources  covered  by  this  rulemaking 
remain  unchanged  from  proposal 


because  the  bases  of  the  MACT 
standards  have  not  changed. 

The  monitoring,  reporting,  ar.d 
recordkeeping  burden  in  the  final  rule 
has  decreased  from  the  proposed 
requirements.  Likewise,  the  costs  of 
monitoring,  reporting,  and 
recordkeeping  have  also  decreased  The 
on-going,  annual  cost  of  the  final 
monitoring,  reporting,  and 
recordkeeping  is  approximately  ItiO.OOO 
hours  for  hard  chromium  eleclroplaters. 
29.000  hours  for  decorative  chromium 
electroplaters  using  a  trivaJent 
chromium  plating  process.  260.000 
hours  for  other  decorative  chromium 
electroplaters,  and  70.000  hours  for 
chromium  anodizers.  Nationwide 
annual  costs  for  these  source  categories 
are  $3.5  million  for  hard  chromium 
electroplaters,  $640,000  for  decorative 
chromium  electroplaters  using  a 
trivalent  chromium  plating  process.  $5.8 
million  for  other  decorative  chromium 
electroplaters.  and  $1.6  million  for 
chromium  anodizers.  These  numbers 
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are  reduced  from  the  nationwide  annual 
costs  associated  with  monitoring, 
reporting,  and  recordkeeping  in  the 
proposed  rule  of  $8.6  million  for  hard 
chromium  electroplaters,  $1.6  million 
for  decorative  chromium  electroplaters 
using  a  trivalent  chromium  plating 
process,  $14  million  for  other  decorative 
chromium  electroplaters,  and  $3.8 
million  for  chromium  anodizers. 

C.  Economic  Impacts 

The  economic  impacts  for  the  sources 
covered  by  this  rulemaking  are 
unchanged  from  proposal  because  the 
basis  of  the  MACT  standards  have  not 
changed. 

IV.  Public  Participation 

Prior  to  proposal  of  the  chromium 
electroplating  and  anodizing  rule, 
meetings  of  the  National  Air  Pollution 
Control  Techniques  Advisory 
Committee  (NAPCTAC)  were  held  on 
January  30  and  November  19,  1991. 
These  meetings  were  open  to  the  public, 
and  each  attendee  was  given  an 
opportunity  to  comment  on  the  draft 
rule. 

The  proposed  rule  was  published  in 
the  Federal  Register  on  December  16. 
1993  (58  FR  65768).  The  preamble  to  the 
proposal  discus.sed  the  availability  of 
the  proposal  BID  (Chromium 
Electroplating  NESHAP— Background 
Information  for  Proposed  Standards 
(Volume  I:  EPA^53/R-93-O30a  and 
Volume  II:  EPA-453/R-93-030b)). 
which  describes  in  detail  the  regulatory 
alternatives  considered  and  the  impacts 
associated  with  those  alternatives. 
Public  comments  were  solicited  at  the 
time  of  proposal,  and  copies  of  the 
proposal  BID  were  made  available  to 
interested  parties. 

The  public  comment  period  officially 
ended  on  March  14,  1994.  A  public 
hearing  was  held  on  Januar\'  20.  1994. 
In  addition,  62  comment  letters  were 
received  during  the  public  comment 
period;  3  late  comments  were  also 
received.  The  comments  were  carefully 
considered,  and  where  determined  to  be 
appropriate  by  the  Administrator, 
changes  were  made  in  the  final  rule. 

V.  Significant  Comments  and  Responses 

Comments  on  the  proposed  rule  were 
received  from  industry,  environmental 
groups,  and  State  and  local  regulatory 
agencies.  A  detailed  discussion  of  these 
comments  and  responses  can  be  found 
in  the  promulgation  BID  (see  ADDRESSES 
section).  The  summary  of  comments  and 
responses  in  the  promulgation  BID 
serves  as  the  basis  for  the  revisions  that 
have  been  made  to  the  rule  between 
proposal  and  promulgation. 


A.  Selection  of  Source  Categories  and 
Pollutants  To  Be  Regulated 

Six  commenters  said  that  maximum 
cumulative  potential  rectifier  capacity 
was  an  inappropriate  parameter  for 
determining  facility  size.  Sources  may 
have  excess  rectifier  capacity  to  handle 
atypical  applications,  for  safety 
purposes,  or  for  other  reasons,  but  may 
routinely  operate  at  a  significantly  lower 
rectifier  output.  Several  commenters 
urged  the  EPA  to  consider  alternatives 
to  the  maximum  potential  rectifier 
capacity  specified,  such  as  actual 
annual  ampere-hour  usage,  raising  the 
maximum  potential  ampere-hour  limit 
for  small  sources  to  100  million  amp-hr/ 
yr,  allowing  sources  to  multiply  the 
maximum  potential  rectifier  capacity  by 
0.75  to  account  for  oversizing,  or 
allowing  sources  to  accept  Federally- 
enforceable  limits  on  their  rectifier 
capacity  that  would  allow  them  to  be 
categorized  as  "small"  facilities. 

Although  the  cutoff  between  small 
and  large  hard  chromium  electroplating 
facilities  has  not  been  changed,  the  EPA 
has  included  two  provisions  in  the  final 
rule  to  allow  sources  to  use  actual 
rectifier  capacity  or  to  limit  their 
potential  rectifier  capacity.  The  first 
provision  is  available  to  facilities  whose 
production  records  show  that  the 
previous  annual,  actual  rectifier 
capacity  was  less  than  60  million  amp- 
hr/yr.  Under  this  provision,  hard 
chromium  electroplating  facilities  may 
determine  their  size  by  using  actual 
cumulative  rectifier  capacity  in  lieu  of 
the  maximum  potential  capacity  if 
nonresettable,  amp-hr  meters  are  used 
on  affected  tanks.  The  final  rule 
(§63.346(b)(12)  and  §63.347(c)(l)(vi)) 
requires  that  records  of  amp-hr  usage  be 
kept. 

The  final  rule  also  allows  all  sources 
performing  hard  chromiiun 
electroplating  to  establish  Federally- 
enforceable  limits  on  their  rectifier 
capacity  to  allow  facilities  to  comply 
with  the  standards  for  small,  hard 
chromium  electroplating  tanks,  even  if 
those  facilities  have  potential  rectifier 
capacities  that  exceed  the  60  million 
amp-hr/yr  cutoff.  A  Federally- 
enforceable  limit  is  obtained  through 
the  title  V  permit  that  is  required  by 
§  63.340(e)  of  the  final  rule.  Records  are 
required  in  accordance  with 
§63.346(b)(12)  and  §63.347(c)(l)(viii)  to 
document  that  the  Federally-enforceable 
limit  is  being  maintained. 

The  final  rule  has  also  been  clarified 
to  slate  that  only  the  rectifiers 
associated  with  hard  chromium 
electroplating  should  be  used  to 
determine  maximum  cumulative 
potential  rectifier  capacity 


Comments  were  received  regarding 
other  processes  conducted  by  this 
source  category  that  were  not  identified 
in  the  process  description.  One 
commenter  pointed  out*  distinction 
among  decorative  chromium 
electroplating  processes:  Black 
chromium  and  white  chromium.  Tire 
commenter  stated  that  black  chromium 
electroplating  is  more  like  hard 
chromium  electroplating  in  terms  of 
process  parameters,  and  the  commenter 
recommended  that  black  chromium 
electroplating  be  subject  to  the  same 
requirements  as  hard  chromium 
electroplating  processes.  Other 
commenters  noted  that  the  proposed 
rule  did  not  cover  a  hard  chromium 
electroplating  method  that  uses  lower 
amperage  and  a  longer  electroplating 
time  (less  amperage  per  square  foot  than 
decorative  electroplating  process)  such 
that  emissions  are  lower. 

In  the  final  rule,  the  definitions  of 
hard  chromium  electroplating, 
decorative  chromium  electroplating, 
and  chromium  anodizing  have  been 
expanded,  and  are  now  expressed  in 
terms  of  process  parameters  as  well  as 
by  function.  Regardless  of  what  name  a 
facility  has  assigned  to  its  process,  for 
the  purposes  of  the  regulation,  the 
process  will  be  regulated  according  to 
its  function,  bath  operating  parameters, 
and  desired  plating  characteristics. 
Therefore,  black  decorative  chromium 
electroplaters  would  likely  be  subject  to 
the  standards  for  hard  chromium 
electroplaters  based  on  plating 
characteristics.  The  EPA  will  provide 
States  with  additional  guidance  on  these 
types  of  applicability  issues  in  the 
enabling  document. 

The  commenters  that  use  a  low- 
amperage  electroplating  process  were 
concerned  that  such  a  process  would 
not  be  allowed  by  the  rule,  even  though 
emissions  from  this  process  are  low. 
Although  the  process  does  differ  from 
other  hard  chromium  electroplating 
processes  in  that  a  lower  amperage  is 
used,  the  rule  does  not  preclude  the  use 
of  this  process  or  any  other  technique  to 
meet  the  applicable  emission  limitation. 
The  rule  does  require  that  the  technique 
be  demonstrated  through  performance 
testing  conducted  in  accordance  with 
the  test  methods  and  procedures 
identified  in  the  final  rule,  and  that 
compliance  monitoring  be  conducted  to 
determine  continuous  compliance. 

B.  Selection  of  MACT/GACT  Approach 

Ten  commenters  questioned  the 
Agency's  dec;ision  to  regulate  area 
sources  with  MACT.  A  number  of  these 
commenters  disagreed  that  the 
chromium  compound  toxicity  data 
alone  was  justification  for  regulating 


area  sources  as  stringently  as  major 
sources.  Other  commenters  stated  that 
the  costs  to  area  sources  regulated  with 
MACT  was  unduly  burdensome, 
particularly  if  those  sources  would  be 
subject  to  title  V.  Two  commenters 
suggested  that  the  EPA  apply  CACT 
standards  to  small  facilities  to  allow  the 
Agency  to  focus  its  resources  on 
facilities  posing  the  greatest  impact,  or 
establish  a  threshold  below  which 
sources  would  be  subject  to  CACT. 
Another  commenter  questioned  the 
EPA's  decision  to  apply  MACT  to  area 
sources  on  the  grounds  that  the  Act  does 
not  intend  a  residual  risk  analysis  for 
area  sources.  This  commenter  noted  that 
it  was  important  to  have  separate 
standards  for  area  sources  even  if  CACT 
was  as  stringent  as  MACT  to  preserve 
the  intent  of  section  112(d). 

In  determining  whether  to  apply 
MACT  or  GACT  to  the  area  sources  in 
this  source  category,  the  EPA 
considered  the  toxicity  of  chromium 
coEnpounds  emitted  firom  such  sources 
and  the  availability  of  controls.  The  EPA 
has  concluded  that  MACT  should  be 
applied  to  all  area  sources  in  all  source 
cat^ohes.  The  basis  for  this  decision  is 
the  toxicity  of  chromium  compounds. 
The  potency  of  hexavalent  chromium, 
which  is  categorized  as  a  Group  A 
carcinogen,  is  well  documented,  and  at 
least  three  epidemiological  studies  have 
shown  a  strong  association  between 
lung  cancer  and  occupational  exposures 
to  mixtures  of  trivalent  and  hexavalent 
chifomium.  Therefore,  the  Agency  has 
concluded  that  all  chromium 
compounds  emitted  to  the  air  should  be 
considered  toxic  until  adequate  data  are 
available  to  determine  otherwise. 

Ih  selecting  MACT  over  GACT  for  all 
areb  sources,  the  EPA  also  evaluated  the 
availability  of  control  technologies  and 
the  cost  of  compliance  for  area  sources. 
The  control  technologies  that  form  the 
bases  for  MACT  are  widely  available. 

Although  §  112(d)(5)  of  the  Act  does 
allow  an  alternative  standard  for  area 
sources,  the  EPA  interprets  this 
paragraph  as  authorizing  the 
Administrator  to  establish  GACT 
standard  for  area  sources  when  the 
imposition  of  MACT  is  determined  to  be 
unileasonable.  For  the  source  categories 
subject  to  subpart  N,  the  Agency 
considers  it  reasonable  to  apply  MACT 
to  area  sources. 

C.  Selection  of  MACT  for  Hard 
Chromium  Electroplating  Tanks 

1.  Selection  of  the  MACT  Floor 

FJour  commenters  suggested  that  the 
MACT  floor  for  new  hard  chromium 
electroplating  tanks  should  be  based  on 
the  use  of  a  fiber-bed  mist  eliminator 
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(FBME)  because  this  is  the  best 
technology  in  use. 

The  EPA  has  gathered  additional 
information  since  proposal  in  response 
to  public  comments  received.  Based  on 
this  information,  a  total  of  five  facilities 
are  knovm  to  be  using  FBME  to  control 
chromium  emissions  from  affected  hard 
chromium  electroplating  and  chromium 
anodizing  tanks.  These  five  facilities 
represent  different  sizes  of  hard 
chromium  electroplating  and  chromium 
anodizing  operations. 

Emission  test  data  were  obtained  from 
four  of  the  five  facilities  using  FBME 
(see  Item  No.  IV-B-01  of  Docket  A-8B- 
02).  The  emission  test  data  available 
from  one  facility  were  incomplete  and 
could  not  be  used  to  assess  the 
performance  of  fiber-bed  units.  The  test 
results  from  the  other  facilities  were 
adequate  to  evaluate  the  performance  of 
FBME.  However,  after  a  thorough 
evaluation,  it  was  determined  that  the 
limited  data  are  not  sufficient  to 
establish  an  emission  limit  which  must 
be  met  on  a  continuous  long-term  basis. 
In  one  case,  the  data  were  inadequate 
because  only  a  single  traverse  was  made 
when  two  should  have  been  performed. 
In  the  other  cases,  the  quantity  of 
emissions  captured  during  sampling 
was  too  small  to  meet  Agency 
guidelines  on  minimum  quantification 
levels.  These  data,  therefore,  must  be 
treated  as  qualitative  rather  than 
quantitative  results  and  may  not  be  used 
to  establish  achievable  emission  limits. 
Based  on  this  qualitative  assessment,  it 
appears  that  FBME  offer  excellent 
control  potential. 

In  evaluating  control  technologies,  the 
Agency  also  must  consider  the 
sustainabilify  of  any  performance  level. 
The  EPA  is  concerned  with  the  long- 
term  performance  of  these  systems 
because  of  the  tendency  of  the  fiber  beds 
to  plug.  In  other  contexts,  most  vendors 
of  FBME  systems  do  not  recommend 
their  use  as  primary  pollution  control 
systems.  Rather,  they  recommend  that 
coarse  prefiltering  be  provided  upstream 
of  the  fiber  beds  to  prevent  plugging. 
The  prefiltering  devices  range  from  a 
series  of  mesh  pads  to  a  complete 
packed-bed  scrubber  unit.  At  present, 
there  are  no  long-term  data  available  to 
assess  any  actual  deterioration  or 
operational  problems^ssociated  with 
FBME.  Fiber-bed  mist  eliminators  to 
control  chromium  electroplating  and 
anodizing  tanks  have  only  recently  been 
installed  as  a  result  of  local  air  district 
requirements;  therefore,  it  is  unlikely 
that  any  long-term  data  are  available. 
Because  of  the  uncertainties  in  both 
the  measured  FBME  performance  data 
and  the  potential  long-term  variability 
of  the  system  performance,  the 


Administrator  cannot  at  this  time 
determine  that  a  more  stringent 
emission  limit  could  be  achieved  based 
on  the  application  of  FBME  technology 
for  new  hard  chromium  plating  or 
chromium  anodizing  operations. 
Therefore,  the  final  MACT  performance 
level  of  new  hard  chromium 
electroplating  and  chromium  anodizing 
tanks  is  unchanged  from  the  proposal. 
However,  the  limited  data  do  suggest 
that  FBME  systems  can  achieve  the 
emission  limits  established  for 
composite  mesh-pad  systems  and  fume 
suppressants.  Because  this  standard  is  a 
performance  standard,  the  use  of  a 
specific  technology  is  not  mandator)-; 
therefore,  any  system  that  meets  or 
exceeds  the  required  performance  level 
mav  be  used. 

In  order  to  faciUtate  the  use  of  FBME 
to  achieve  comphance  with  the 
standard,  monitoring  provisions  have 
been  included  in  the  final  rule  for  us4 
with  FBME.  (See  discussion  in  section 
V.H.)  The  test  methods  in  the  proposed 
rule  are  suitable  for  demonstrating 
compliance  with  the  standard  regardless 
of  the  control  technology  employed. 

2.  Regulatory  Alternatives  Considered 
Eight  commenters  suggested  that  the 
EPA  was  too  limiting  in  the  regulatory 
alternatives  for  hard  chromium 
electroplating  operations.  These 
commenters  believed  that  the  EPA 
should  allow  sources  in  this  subcategory 
to  use  fume  suppressants  to  complv 
with  the  standard,  instead  of  locking 
sources  into  a  control  technology,  such 
as  packed-bed  scrubbers.  Four  of  the 
commenters  also  proposed  that  the  EPA 
allow  new  and  existing  hard  chromium 
electroplating  operations  the  option  of 
meeting  the  same  surface  tension  limit 
allowed  for  decorative  chromium 
electroplating  operations  that  use  a 
wetting  agent-type  fume  suppressant. 
The  EPA  has  selected  an  emission 
limit  format  to  provide  sources  with  the 
flexibility  to  choose  the  emission 
control  strategy  best  suited  to  their 
facility.  The  regulation  only  requires 
that  any  strategy  selected  meet  the 
emission  limits  set  out  in  the  rule.  As 
such,  hard  chromium  electroplating 
sources  can  use  fume  suppressants  to 
achieve  compliance  with  the  standard, 
as  long  as  initial  compliance  testing 
demonstrates  that  the  emission  limit 
stipulated  in  the  standard  is  being 
achieved.  As  discussed  later  in  this 
preamble,  however,  on-going 
compliance  monitoring  is  control- 
technique  specific.  As  such,  the  owner 
or  operator  of  any  source  that  uses  a 
fume  suppressant  to  comply  with  an 
emission  limitation  shall  monitor 
surface  tension  or  foam  blanket 
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thickness,  as  appropriate,  to 
demonstrate  continuous  compliance. 

3  Selection  of  MACT 

Several  cnmmenters  remarked  that  the 
standard  for  existing  hard  chromium 
electroplaters  is  inappropriate.  Nine 
commenters  stated  that  the  standard 
was  too  stringent  for  large,  hard 
chromium  electroplaters;  small,  hard 
chromium  electroplaters;  or  both.  The 
arguments  against  regulating  existing 
hard  chromium  electroplaters  as 
stringently  as  that  proposed  were 
primarily  that  the  costs  associated  with 
the  standard  were  unduly  burdensome 
and  did  not  justify  the  resulting 
environmental  benefit,  and  the  emission 
concentration  limits  specified  in  the 
proposed  rule  were  not  consistently 
achievable  using  the  control  devices 
upon- which  the  standards  are  based. 

Five  commenters.  on  the  other  hand, 
indicated  that  the  standard  for  small, 
hard  chromium  electroplaters  was  too 
lenient.  The  arguments  presented  by  the 
commenters  who  supported  a  more 
stringent  standard  for  small,  hard 
chromium  electroplaters  were  that  the 
residual  risk  associated  with  emissions 
from  these  sources  warranted  more 
stringent  controls,  the  Agency's 
interpretation  of  the  MACT  floor  was 
flawed  (i.e.;  should  be  based  on  a 
straight  average,  not  a  median);  and  the 
control  efficiency  for  packed-bed 
scrubbers  is  overstated,  as  are  the  cost 
impacts  for  a  standard  based  on  the  use 
of  composite  mesh-pad  systems. 

In  setting  an  emission  standard,  the 
Act  directs  the  Administrator  to  take 
into  account  costs,  nonair  quality  health 
and  envirorunental  impacts,  and  energy 
requirements.  To  fulfill  this  requirement 
for  existing  hard  chromium 
electroplating  sources,  the  EPA 
evaluated  the  cost,  impact,  and  benefit 
of  a  standard  based  on  the  use  of  a 
packed-bed  scrubber  as  well  as  a 
standard  based  on  the  use  of  a 
composite  mesh-pad  system.  The 
Agency's  estimate  of  the  incremental 
cost  effectiveness  of  requiring  all 
sources  to  meet  a  standard  based  on 
composite  mesh-pad  systems  compared 
to  one  based  on  packed-bed  s;;rubbers  is 
approximately  $3.7  million  per 
Megagram  of  chromium  controlled  (S/ 
Mg)  for  large  sources  and  $10.7  million.' 
Mg  for  small  sources. 

Based  on  the  EPA's  economic 
analysis,  a  standard  based  on  the  use  of 
composite  mesh-pad  systems  by  all 
sources  would  not  cause  adverse 
economic  effects  on  large  sources  that 
currently  use  packed-bed  scrubbers.  Due 
to  economies  of  scale,  the  economic 
impacts  on  larger  facilities  are 
consistently  less  than  those  on  small 


facilities.  As  a  result,  larger  facilities 
will  have  a  greater  ability  to  pass  on 
control  costs.  Although  these  costs  may 
seem  high,  the  EPA  beUeves  the  toxicity 
of  chromium  justifies  these  costs.  In 
consideration  of  the  potential  adverse 
impacts  to  small  sources,  the  final  rule 
requires  a  less  stringent  standard  for 
small  sources  than  large  sources,  which 
is  based  on  the  use  of  packed-bed 
scrubbers  rather  than  composite  mesh- 
pad  systems.  (See  Chapter  5  of  the  New 
Technology  Document  ("Technical 
Assessment  of  New  Emission  Control 
Technologies  Used  in  the  Hard 
Chromium  Electroplating  Industry;" 
EPA-453/R-93-031)  for  a  detailed 
discussion  of  EPA's  economic  analysis 
for  these  systems.) 

The  EPA  considers  the  emission 
limitation  based  on  the  use  of  composite 
mesh-pad  systems  to  be  representative 
of  and  consistently  achievable  with 
well-maintained  units.  No  data  were 
submitted  to  support  an  alternate 
emission  limitation.  (For  further 
discussion  of  the  emission  limitations, 
see  section  V.F.) 

Regarding  the  comments  that  the 
proposed  standard  for  small,  hard 
electroplaters  was  too  lenient,  the 
Agency  believes  that  the  MACT  floor  is 
properly  based  on  the  use  of  packed-bed 
scrubbers  for  this  source  category.  The 
EPA  promulgated  a  final  rule  on  June  6, 
1994  (57  FR  29196)  that  presents  the 
Agency's  interpretation  of  section 
112(d)(A)  of  the  Act  regarding  the  basis 
for  the  MACT  floor.  Under  this 
interpretation,  the  Agency  considers  the 
emission  hmitations  achieved  by  the 
best  performing  12  percent  of  existing 
sources  and  arrives  at  the  MACT  floor 
by  selecting  the  median  of  the  values, 
rather  than  a  straight  average.  This 
interpretation  was  followed  in 
establishing  the  MACT  floor  for  small, 
hard  chromium  electroplaters.  The 
Agency  considers  any  discussion  of  the 
risk  remaining  from  small,  hard 
chromium  electroplaters  to  be 
premature  at  this  time. 

In  accordance  with  section  112(f)  of 
the  Act,  if  a  significant  residual  risk 
from  small,  hard  chromium 
electroplating  operations  regulated  by 
MACT  is  found,  the  Agency  is  required 
to  promulgate  standards  to  mitigate  that 
risk.  The  EPA  recognizes  the  potential 
hazards  of  chromium  emissions  from 
small  sources  and  has  chosen  to  regulate 
area  sources  with  MACT  rather  than 
GACT.  The  EPA  also  considers  its  cost 
and  impact  analysis  for  small,  hard 
chromium  electroplaters  to  be  sound. 
The  EPA  estimated  retrofit  costs  based 
on  information  from  vendors  who 
supply  the  equipment  to  the  industry, 
and  therefore  estimates  are 


representative  of  the  control  costs 
incurred  by  affected  sources.  The  EPA 
considers  the  efficiency  assigned  to 
packed-bed  scrubbers  for  purposes  of 
calculating  impacts  to  be  representative 
of  that  achieved  by  well-maintained  and 
well-operated  units  controlling 
emissions  from  hard  chromium 
electroplating  tanks.  As  with  comments 
on  the  emission  limit  based  on 
composite  mesh-pad  systems,  no  data 
supporting  alternate  emission  limits  for 
a  standard  based  on  packed-bed 
scrubbers  were  submitted. 

D.  Selection  of  MACT  for  Decorative 
Chromium  Electroplating  and 
Chromium  Anodizing  Tanks 

1.  Regulation  of  the  Trivalent  Chromium 
Plating  Process 

Eleven  commenters  disagreed  that 
decorative  chromium  electroplating 
tanks  that  use  a  trivalent  chromium 
process  should  be  regulated  by  the 
proposed  rule.  Many  of  the  commenters 
felt  that  the  EPA  had  insufficient  data  to 
conclude  that  the  risk  associated  with 
this  process  warranted  regulation  of 
those  sources.  Four  commenters  found 
fault  with  the  EPA's  supporting  data 
and  noted  that  the  level  of  hexavalent 
chromium  in  a  trivalent  chromium  bath 
that  corresponds  to  the  EPA's  estimate 
of  hexavalent  emissions  from  that  bath 
would  far  exceed  that  level  of 
hexavalent  chromium  that  would 
destroy  the  trivalent  bath.  Three  other 
commenters  stated  that  use  of  the 
trivalent  chromium  process  should  be 
encouraged  by  the  EPA,  because 
trivalent  processes  result  in  less  total 
chromium  in  process  wastewater  and 
less  sludge  generation.  One  of  the 
commenters  suggested  regulating 
trivalent  chromium  electroplating 
processes  under  GACT  to  eliminate 
some  of  the  burden  associated  with  the 
reporting,  recordkeeping,  and 
monitoring  requirements  specified  in 
the  proposed  rule. 

Twelve  commenters  responded  to  the 
EPA's  request  for  comment  on  whether 
the  trivalent  chromium  electroplating 
process  should  be  required  for  new 
sources.  The  majority  of  these 
commenters  did  not  think  that  this 
should  be  a  requirement  because  the 
process  was  not  technically  feasible  for 
the  full  range  of  decorative  chromium 
electroplating  operations.  Two 
commenters  pointed  out  inconsistencies 
in  the  EPA's  reasoning;  the  EPA  can 
only  require  trivalent  chromium  baths  if 
it  recognizes  the  difference  in  toxicity 
between  hexavalent  and  trivalent 
chromium. 

The  EPA  has  reconsidered  the 
technical  basis  for  regulating  tanks 
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u  5|ng  the  trivalent  chromium 
e  ectroplating  process  and  the  feasibility 
o  ■  requiring  such  a  process  for  new 
sources.  During  development  of  the 
proposed  standards,  the  EPA  evaluated 
the  trivalent  chromium  electroplating 
p^of^ess  as  a  pollution  prevention 
a  ternative.  Chromic  acid  is  not  present 
in  the  plating  solution  in  the  trivalent 
c  u-omium  processes,  and  hexavalent 
c  iromium  is  regarded  as  a  bath 
contaminant  in  these  processes.  In 
addition,  all  of  the  trivalent  chromium 
pfcting  solutions  with  which  EPA  is 
familiar  contain  a  wetting  agent  as  an 
iilherent  bath  component.  That  is,  the 
M  etting  agent  is  part  of  the  plating 
solution  purchased  from  the  vendor;  it 
is  not  added  separately  by  the  end  user. 

With  a  trivalent  chromium  plating 
p'Occss,  the  potential  emissions  of 
ciiromium  in  any  form  are  much  lower 
bicause  the  concentration  of  total 
ciiromium  in  trivalent  chromium  baths 
is  approximately  four  times  lower  than 
the  total  chromium  concentration  in 
chromic  acid  baths.  Trivalent  chromium 
processes  greatly  reduce  emissions  of 
the  most  potent  form  of  chromium 
(hexavalent),  and  significantly  lower 
emissions  of  chromium  in  other  forms. 
l4  addition  to  reduction  of  air 
ei^issions,  the  use  of  trivalent 
cltiromium  processes  results  in  lower 
cljiromium  concentrations  in  process 
wastewaters  and,  consequently,  reduces 
Ih  e  amount  of  sludge  generated.  Based 
op  a  source  test  conducted  by  the  EPA, 
tdtal  chromium  emissions  from  a 
trivalent  chromium  bath  are 
approximately  99  percent  less  than 
those  from  a  traditional,  uncontrolled 
decorative  hexavalent  chromium  bath. 
Hexavalent  chromium  emissions  from  a 
trivalent  chromium  bath  were  found  to 
be  approximately  equivalent  to  those 
eihitted  from  a  decorative  hexavalent 
chromium  bath  controlled  by  adding  a 
wetting  agent. 

Although  chromium  emissions  from 
the  trivalent  chromium  process  were 
lojvv,  the  EPA  had  not  anticipated  the 
presence  of  hexavalent  chromium  in 
emissions  from  the  trivalent 
electroplating  process  nor  the  level  of 
total  chromium  emissions.  Given  that 
thJB  Act  lists  all  forms  of  chromium  on 
the  HAP  list,  the  EPA  considered  the 
trivalent  chromium  electroplating 
process  as  a  source  of  chromium 
einissions  as  well  as  an  emission  control 
alternative  for  the  chromic  acid 
electroplating  process.  Based  on  the 
emission  test  results,  a  decorative 
hexavalent  chromium  bath  controlled 
by  adding  a  wetting  agent  had 
cqjuivalent  hexavalent  chromium 
emissions  and  less  total  chromium 
enolssions  than  a  trivalent  chromium 
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plating  bath.  (As  previously  stated,  for 
trivalent  chromium  baths,  the  wetting 
agent  is  inherent  to  the  solution;  it  does 
not  need  to  be  added  by  the  user.)  In 
addition,  the  trivalent  chromium 
process  may  not  be  technically  feasible 
for  all  decorative  chromium 
electroplating  applications.  Therefore,  - 
the  final  rule  does  not  require  the  use 
of  a  trivalent  chromium  electroplating 
process  for  either  existing  or  new- 
decorative  chromium  electroplating 
tanks. 

The  EPA  has  decided  to  regulate 
sources  that  use  trivalent  chromium 
baths  in  the  final  rule.  It  is  not  clear 
whether  the  EPA  data  accurately  reflect 
emissions  from  the  trivalent  chromium 
electroplating  process,  or  if  the 
analytical  integrity  of  the  data  is 
suspect.  In  light  of  the  ambiguity  of  the 
air  emissions  data,  and  given  the  other 
environmental  benefits  from  the 
trivalent  chromium  process,  the  EPA 
has  decided  to  regulate  these  baths 
differently  from  hexavalent  chromium 
electroplating  baths. 

The  final  rule  requires  users  of 
trivalent  chromium  baths  to  submit  an 
initial  notification  and  a  notification  of 
compliance  status  certifying  that  a 
trivalent  chromium  bath  is  being  used 
and  identifying  the  bath  components 
(specifically,  the  wetting  agent). 
Subsequent  notifications  are  required 
only  if  the  process  is  changed,  or  if  a 
new  trivalent  chromium  process  is 
introduced.  Users  of  trivalent  chromium 
baths  must  also  keep  records  of  bath 
chemicals  purchased  so  the  EPA  can  be 
assured  that  the  bath  contains  a  wetting 
agent.  These  notification  and 
recordkeeping  requirements  apply  only 
to  those  trivalent  chromium  baths  that 
incorporate  a  wetting  agent.  The  EPA 
has  evaluated  baths  with  this 
characteristic  and  found  them  to  have 
the  environmental  benefits  discussed 
above.  Although  such  baths  are  not 
known  to  exist,  the  EPA  has  chosen  to 
regulate  trivalent  chromium  baths  that 
do  not  incorporate  a  wetting  agent  in  the 
same  manner  as  decorative  chromium 
baths  using  a  chromic  acid  solution.  The 
EPA  believes  that  this  will  discourage 
the  use  of  a  trivalent  chromium  bath 
that  does  not  have  a  wetting  agent  as  an 
inherent  bath  component. 

2.  Selection  of  MACT  for  Decorative 
Chromium  Electroplating  Tanks 

Three  commenters  suggested  that  the 
proposed  emission  limit  of  0.003  mg/ 
dscm  for  decorative  chromium 
electroplaters  using  hexavalent 
chromium  baths  was  too  stringent.  Two 
commenters  did  not  think  that  a  source 
using  either  a  fume  suppressant  or  a 
fiune  suppressant  in  conjunction  with  a 


packed-bed  scrubber  could  consistently 
moot  a  limit  of  0.003  mg/dscm. 

In  response  to  the  comments  received 
at  proposal,  tlie  EPA  has  reconsidered 
the  basis  for  the  emission  limit  of  0  003 
mg/dscm  for  decorative  chromium 
electroplating  and  chromium  anodizing 
tanks.  As  stated  in  the  preamble  to  the 
proposed  rule,  this  emission  limit  was 
based  on  tests  of  a  decorative  chromium 
electroplating  tank  in  which  a 
combination  wetting  agent/foam  blanket 
was  used  to  control  emissions.  Tests 
had  also  been  conducted  on  a  decorative 
chromium  electroplating  tank  using 
only  a  foam  blanket  for  control.  The 
chromium  emission  data  for  all  types  of 
fume  suppressants  ranged  from  0.001  to 
0.007  mg/dscm,  with  the  wetting  agent/ 
foam  blanket  data  ranging  from  0.001  to 
0.003  mg/dscm  and  the  foam  blanket 
data  ranging  from  0.003  to  0.007  mg/ 
dscm.  In  evaluf  *.ing  whether  the 
proposed  emission  limit  of  0.003  mg/ 
dscm  should  be  revised  in  the  final  rule, 
the  EPA  reassessed  the  effect  the  test 
methods  may  have  had  on  the  emission 
data  obtained.  The  analytical  method 
used  for  the  fume  suppressant  test  was 
colorimetric  spectroscopy.  As  more 
efficient  control  technologies  (such  as 
composite  mesh-pad  systems)  were 
developed,  a  more  sensitive  analytical 
m.ethod  was  needed  to  measure  the 
lower  concentrations  of  chromium  being 
emitted.  Therefore,  the  more  sensitive 
ion  chromatography  method  was  used 
in  the  later  phases  of  emission  testing 
for  these  standards  involving  add-on 
control  devices. 

By  using  the  less  sensitive 
colorimetric  analytical  method,  it  is 
unclear  whether  the  variation  found 
between  the  two  types  of  fume 
suppressants  was  due  to  a  performance 
difference  in  the  fume  suppressants  or 
was  an  artifact  of  the  analytical  method 
used.  The  fact  that  there  is  overlap 
between  the  foam  blanket  and  wetting 
agent/foam  blanket  data  further 
indicates  that  this  could  be  the  case. 
(Both  were  able  to  achieve  a  limit  of  ^ 
0.003  mg/dscm  in  one  instance.) 
Therefore,  the  EPA  has  concluded  that 
the  emission  limit  in  the  final  rule- 
should  be  based  on  the  performance  of 
both  foam  blankets  and  wetting  agents. 
Accordingly,  the  emission  limit  selected 
for  decorative  chromium  electroplating 
and  chromium  anodizing  tanks  in  the 
final  rule  is  0.01  mg/dscm.  This 
emission  limit  was  selected  by  applving 
a  safety  factor  to  the  highest  measured 
data  point  (0.007  mg/dscm)  to  account 
for  variations  in  sampling  and  analytical 
procedures.  The  selection  of  this 
emission  limit  is  consistent  with  the 
methodology  used  to  select  emission 
limits  based  on  other  control 
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techniques,  as  is  further  discussed  in 
section  V.F 

3.  Selection  of  MACT  Floor/MACT  for 
Chromium  Anodizing  Tanks 

Three  commenters  questioned  the 
MACT  floor  established  by  the  EPA  for 
sources  performing  chromium 
anodizing.  The  commenters  stated  that 
it  did  not  appear  that  the  EPA  had 
sufficient  data  to  perform  a  MACT  floor 
analysis  for  these  sources.  Commenters 
stated  that  chromium  anodizers  and 
decorative  chromium  electroplaters  that 
cannot  use  fume  suppressants  should  be 
considered  separately,  and  the  MACT 
floor  for  such  sources  should  be  based 
on  packed-bed  scrubbers.  Also, 
according  to  six  commenters,  the 
standard  for  chromium  anodizing  tanks 
is  not  achievable  in  all  situations, 
especially  when  an  add-on  control 
device  is  used  in  lieu  of  fume 
suppressants.  One  commenter  stated 
that  unless  the  standard  for  chromium 
anodizing  tanks  controlled  with  add-on 
control  devices  is  set  at  0.03  mgVdscm, 
sources  will  have  to  use  an  add-on 
control  device  followed  by  a  fiber-bed 
mist  eliminator  to  achieve  the  emission 
limit. 

The  MACT  floor  for  chromium 
anodizing  sources  was  based  on 
information  available  to  the  EPA  on  the 
source  category.  Information  on  the 
industry  was  obtained  through  survey 
questionnaires  to  both  industry 
representatives  and  control  system 
vendors,  site  visit  reports,  and  available 
emission  data.  Although  information 
was  not  available  horn  all  sources  in  the 
category,  the  EPA  believes  the 
information  was  sufficient  to  satisfy  the 
requirements  of  section  112(d)(3)  of  the 
Act.  The  survey  responses,  which 
included  some  aerospace  facilities, 
indicated  that  fume  suppressants  were 
the  control  technique  used 
predominantly  in  the  industry.  Section 
112(d)(3)  of  the  Act  prohibits'the  EPA 
from  establishing  a  standard  that  is  any 
less  stringent  than  the  MACT  floor  for 
a  category  or  subcategory  of  sources.  No 
technical  reason  was  provided  by 
industry,  nor  is  one  known  to  the  EPA, 
for  creating  a  separate  subcategory  of 
sources  for  which  fume  suppressants  are 
not  technically  feasible.  Thus,  all  new 
and  existing  sources  performing 
chromium  anodizing  must  meet  either 
an  emission  limit  of  0.01  mg/dscm  or 
maintain  the  surface  tension  specified 
in  the  rule.  The  EPA  believes  that  the 
revised  chromium  emission  limit  of  0.01 
mg/dscm  for  chromium  anodizing  tanks 
in  the  final  rule  is  achievable  by  sources 
using  add-on  control  technology. 
Alternatively,  the  EPA  believes  that  the 
compliance  timeframe  for  existing 


sources  performing  chromium 
anodizing  in  the  final  rule  (2  years)  will 
allow  these  soiu-ces  to  further 
investigate  the  feasibility  of  using  fume 
suppressants. 

E.  Selection  of  the  Format  of  the 
Standard 

Seven  commenters  stated  that  the 
format  of  the  standard  should  be 
expressed  as  a  process  emission  rate  in 
milligrams  of  chromium  emitted  per 
amp-hour  of  operation  (mg/amp-hr), 
which  would  be  consistent  with 
California  rules,  rather  than  as  an 
emission  concentration  (mg/dscm). 
According  to  the  commenters. 
concentration-based  standards  are 
flawed  because  they  can  be 
circdVnvented  by  dilution,  concentration 
can  vary  from  system  to  system,  and 
source  test  data  indicate  that  outlet 
concentrations  vary  widely  for  different 
inlet  conditions.  Several  commenters 
also  pointed  out  that  emissions  should 
be  correlated  to  production  rates 
because  chromium  emissions  increase 
proportionately  with  increased  current. 
Two  other  conunenters  suggested  that 
the  final  rule  specify  acceptable  process 
emission  rates  to  avoid  an  equivalency 
evaluation. 

Based  on  the  Agency's  evaluation,  the 
available  test  data  indicate  that  a 
process  emission  rate  format  will  not 
ensure  consistent  compliance  with  the 
control  level  required  by  the  standard. 
The  concentration  data  collected  by  the 
EPA  for  the  composite  mesh-pad  and 
packed-bed  scrubber  systems  do  not 
overlap;  that  is.  composite  mesh-pad 
systems  consistently  outperform 
packed-bed  scrubbers.  The  process 
emission  rate  data,  on  the  other  hand  do 
overlap;  even  though  composite  mesh- 
pad  systems  are  a  superior  technology  to 
packed-bed  scrubbers,  both  sometimes 
achieve  the  same  process  emission  rate. 
This  occurs  because  two  sources  can  be 
using  the  same  control  technology  and 
achieving  the  same  outlet  emissions 
concentration,  but  the  one  writh  the 
higher  current  loading  will  have  a  lower 
process  emission  rate.  Commenters 
contend  that  this  is  reasonable  because 
the  production  rate,  as  measured  in 
ampere-hours,  is  related  to  emissions. 
However,  the  amount  of  current 
supplied  to  the  tank  is  an  indicator  of 
the  amount  of  uncontrolled  emissions 
from  the  tank,  not  the  controlled 
emission  level  from  the  tank.  Because  of 
the  differences  in  process  emission  rate- 
based  and  concentration-based 
standards,  and  the  source-specific 
nature  of  process  emission  rate 
standards,  the  EPA  cannot  cite  an 
equivalent  process  emission  rate  in  the 
final  rule. 


Regarding  the  issue  of  circumvention 
of  the  standard  through  dilution  of  the 
emission  stream,  the  EPA  believes  that 
dilution  of  the  gas  stream  can  be 
determined  by  reviewing  test  and 
permit  data  for  a  facility.  The  outlet  air 
flow  rate  measured  during  testing 
should  approximate  the  design  air  flow 
rate  for  the  control  system  reported  on 
the  permit  application.  If  the  two  values  . 
differ  significantly,  then  an  inspection 
of  the  control  system  can  be  made  to 
determine  if  dilution  air  is  being 
introduced.  It  is  also  possible  for  a 
facility  to  dilute  the  inlet  gas  stream  to 
the  control  device  by  designing  a  system 
to  ventilate  the  electroplating  tanks  at 
air  flow  rates  substantially  above  those 
required  for  adequate  ventilation. 
However,  the  increased  installation  and 
maintenance  costs  associated  with  such 
a  system  would  outweigh  the  costs  of 
complying  with  the  standard  without 
dilution.  Further.  §  63.4(b)  of  the 
General  Provisions  expressly  prohibits 
dilution  as  a  means  to  comply  with  an 
emission  limit.  Therefore,  concerns  of 
dilution  of  the  air  stream  were  not 
considered  to  outweigh  the  benefits  of  a 
concentration-based  format  for  the 
standard. 

Eight  commenters  disagreed  with  the 
EPA's  decision  to  base  the  standard  on 
emissions  of  total  chromium  rather  than 
on  emissions  of  hexavalent  chromium. 
Two  commenters  suggested  allowing 
sources  to  demonstrate  compliance  by 
testing  for  hexavalent  chromium  in  lieu 
of  total  chromium. 

The  EPA  decided  to  base  the  standard 
on  total  chromium  because  the  HAP  list 
identifies  all  chromium  compounds,  not 
just  hexavalent  chromium  compounds. 
In  addition,  based  on  testing  conducted 
by  the  EPA  for  these  source  categories, 
the  available  test  data  indicate  that 
hexavalent  and  total  chromium  levels  in 
the  emission  stream  were  essentially  the 
same  for  chromic  acid  baths  (varying 
within  ±10  percent  in  most  instances). 
Because  the  EPA  data  base  is  mainly 
comprised  of  data  measured  as 
hexavalent  chromium,  the  final  rule 
does  allow  all  sources  using  chromic 
acid  baths  to  demonstrate  compliance 
by  measuring  either  hexavalent  or  total 
chromium  for  all  sources. 

F.  Selection  of  the  Emission  Umits 

Many  commenters  stated  that  the  . 
emission  limit  based  on  the  use  of 
composite  mesh-pad  systems  should  be 
changed.  Three  commenters  suggested 
lowering  the  emission  limit  that  is  based 
on  the  use  of  composite  mesh-pad 
systems,  stating  that  the  EPA  did  not 
test  the  best  systems  available,  and 
suggested  levels  ranging  from  0.001  mg/ 
dscm  to  0.009  mg/dscm.  Other 


conunenters  stated  that  the  proposed 
liifjit  based  on  composite  mesh-pad 
syjstems  (0.013  mg/dscm)  was  too  low. 
Five  commenters  stated  that  the 
proposed  emission  limit  for  packed-bed 
scrubbers  was  also  too  high,  noting  that 
some  units  tested  by  the  EPA  did  not 
achieve  this  limit. 

[The  proposed  emission  limit  of  0.013 
m^/dscm  for  large  hard  chromium 
electroplaters  was  based  on  tests  that 
the  EPA  conducted  on  actual  control 
devices  operating  under  normal  process 
ccHiditions.  Lower  limits  than  the  one 
selected  for  large  sources  were 
measured  from  these  devices,  but  the 
EPA  based  the  emission  limit  on  the 
highest  measured  data  point  and 
believes  that  this  limit  is  consistently 
achievable.  Regarding  the  emission  limit 
based  on  packed-bed  scrubbers,  the  EPA 
did  test  some  packed-bed  scrubber 
syptems  that  were  not  achieving  the 
leycl  of  0.03  mg/dscm  required  by  the 
prbposed  standard.  However,  these 
deivices  were  not  optimized  to  achieve 
the  higher  removal  efficiencies. 
Specifically,  when  scrubbers  were 
operated  with  periodic  or  continuous 
vvashdovvTi  in  which  fresh  water  was 
supplied  as  makeup  to  the  top  of  the 
bed.  a  limit  of  at  least  0.03  mg/dscm  was 
achieved.  The  final  rule  includes  work 
practice  standards  that  require  the  use 
of  Ifresh  water  added  to  the  top  of  the 
pajcked  bed  whenever  makeup  additions 
ocfcur.  Thus,  packed-bed  scrubbers  that 
ar^  operated  in  accordance  with  the 
requirements  of  the  rule  should  be  able 
to  achieve  a  limit  of  0.03  mg/dscm.  The 
EPA  does  not  think  it  is  appropriate  to 
su|jstantially  change  the  emission  limits 
based  on  the  use  of  composite  mesh-pad 
systems  or  packed-bed  scrubbers;  the 
connmenters  did  not  provide  data  that 
su  aported  their  claim  tliat  different 
en  ission  limits  are  more  appropriate. 

\h  discussed  previously,  the  emission 
lirijt  for  decorative  chromium 
eh  ctroplating  tanks  and  chromium 
anadizing  tanks  has  been  changed  to 
O.dl  mg/dscm  in  the  final  rule  by 
applying  a  safety  factor  to  the  highest 
da  a  point  (0.007  mg/dscm)  in  the  fume 
suppressant  data  base.  Similarly,  the 
emission  limit  that  is  based  on  packed- 
bep  scrubbers  is  based  on  rounding  the 
highest  value  (0.028  mg/dscm)  in  the 
packed-bed  scrubber  data  base  to  0.03 
mg/dscm  to  incorporate  a  safety  factor. 
Thiarefore,  in  the  final  rule,  the  emission 
iinSit  that  is  based  on  the  use  of 
cojnposite  mesh-pad  systems  (0.013  mg/ 
ds|:m)  h^s  been  adjusted  to  0.015  mg/ 
dstm  by  applying  a  safety  factor  to  the 
highest  value  (0.013  mg/dscm)  in  the 
daja  base  to  ensure  that  the  limit  is 
acijevable  on  a  consistent  basis. 


JMI 


G.  Selection  of  Compliance  Dates 

Several  commenters  stated  that  the 
proposed  compliance  dates  for  affected 
existing  sources  did  not  allow  sufficient 
time  to  achieve  compliance  with  the 
proposed  rule.  The  majority  of  these 
commenters  suggested  compliance 
timeframes  of  2  to  3  years.  According  to 
the  commenters,  the  compliance  period 
specified  in  the  proposed  rule  did  not 
allow  enough  time  to  inform  and 
educate  affected  owners  and  operators; 
acquire  capital;  conduct  research  and 
test  systems;  identify,  purchase,  and 
install  control  equipment;  develop 
startup,  shutdown,  and  malfunction 
plans;  train  staff;  build  inventories;  and 
establish  reporting  and  recordkeeping 
systems. 

The  Agency  agrees  with  the 
commenters  that  the  compliance 
timeframes  for  affected  sources  should 
be  increased.  The  EPA  recognizes  that 
some  of  the  facilities  within  all  of  the 
source  categories  will  have  to 
investigate  the  technical  feasibility  of 
installing  control  devices  or  using  other 
technologies  at  their  facility  to  meet  the 
standards.  Also,  many  area  sources  are 
not  yet  aware  that  a  rule  is  to  be 
promulgated  for  their  industr>',  and  time 
is  needed  for  them  to  be  made  aware  of 
the  requirements  of  this  rule.  Therefore, 
the  EPA  has  extended  the  compliance 
date  to  1  year  after  the  promulpation 
date  for  existing  decorative  chroriium 
electroplaters  and  2  years  after  the 
promulgation  date  for  existing  hard 
chromium  electroplaters  and  chromium 
anodizers.  The  EPA  believes  that  the  1 
year  timeframe  for  decorative  chromium 
electroplaters  is  sufficient  because, 
based  on  the  EPA's  survey  data,  80 
percent  of  e.xisting  sources  already  use 
fume  suppressants  and  very  few  will 
need  to  install  add-on  air  pollution 
control  devices.  The  EPA  thinks  that  the 
compliance  timeframes  in  the  final  rule 
will  address  commenters  concerrs  and 
still  ensure  implementation  of  controls 
in  a  timely  fashion.  Due  to  the  toxicity 
of  chromium  compounds  and  the 
importance  of  controlling  chromium 
emissions  to  protect  human  health  and 
the  environment,  the  Agency  decided 
against  a  compliance  time  longer  than  2 
years  for  any  of  the  source  categories 
affected. 

To  accommodate  sources  that  cannot 
comply  with  the  standard  by  the 
compliance  date,  §63.6(i)  of  the  General 
Provisions  and  §  63.343(a)(6)  of  subpart 
N  allows  a  source  to  request  a  1-year 
compliance  extension,  which  must  be 
submitted  6  months  in  advance  of  the 
compliance  date  identified  in  the 
regulation.  This  extension  combined 
with  the  compliance  timeframes  in  the 


proposed  rule  could  provide  a  total  of 
2  years  for  compliance  for  decorative 
chromium  electroplaters  and  3  years  for 
compliance  for  hard  chromium 
electroplaters  and  chromium  anodizers. 

H.  Selection  of  Monitoring  Requirements 

Section  114(a)(3)  of  the  Act  requires 
enhanced  monitoring  and  compliance 
certification  of  all  major  stationary 
sources.  The  annual  compliance 
certifications  certify  whether 
compliance  has  been  continuous  or 
intermittent.  Enhanced  monitoring  shall 
be  capable  of  detecting  deviations  from 
each  applicable  emission  limit  or 
standard  with  sufficient 
representativeness,  accuracy,  precision, 
reliability,  frequency,  and  timeliness  to 
determine  if  compliance  is  continuous 
during  a  reporting  period.  The 
monitoring  in  this  regulation  satisfies 
the  requirements  of  enhanced 
monitoring. 

1.  Compliance  Monitoring  for  Add-«n 
Air  Pollution  Control  Devices 

Eleven  comments  addressed  tlic 
suitability  of  measuring  gas  velocity  to 
demonstrate  on-going  compliance  when 
add-on  air  pollution  control  devices  an^ 
used  to  comply  with  an  emission  limit. 
The  commenters  stated  that  measuring 
gas  velocity  is  very  complicated, 
redundant  with  measuring  pressure 
drop,  and  not  indicative  of  control 
device  performance.  Two  commenters 
pointed  out  ihat  no  suitable  testing 
point  may  be  accessible,  and  a 
permanent  measurement  device  may  bi- 
fouled  by  chromic  acid. 

Several  commenters  remarked  on  the 
requirement  for  measuring  chromium 
concentration  in  the  scrubber  water. 
Four  of  these  commenters  stated  that 
there  is  no  obvious  relationship  between 
scrubber  water  chromium  concentr.ition 
and  scrubber  performance.  Other 
commenters  indicated  that 
measurement  of  chromium 
concentration  in  scrub'oer  water  vvitii  a 
hydrometer  is  not  accurate. 

in  revising  the  proposed  rule,  the  LPA 
recognizes  that  the  measurement  of  gas 
velocity  could  be  burdensome  and  that 
other  control  system  parameters  could 
potentially  be  used  to  determine  on- 
going compliance.  Therefore,  in  the 
final  rule,  sources  using  composite 
mesh-pad  s\ stems  are  required  to 
monitor  pressure  drop  across  the  device 
for  compliance  purposes.  Based  on 
information  gathered  by  the  EPA, 
pressure  drop  is  directly  related  to 
composite  mesh-pad  system 
performance,  measurement  of  pressure 
drop  is  straightforward,  and  some  users 
of  composite  mesh-pad  systems  are 
currently  monitoring  pressure  drop.  The 


4958       Federal  Register  /  Vol.  60,  No.  16  /  Wednesday.  January  25.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  16  /  Wednesday.  January  25.  1995  /  Rules  and  Regulations       4959 


EPA  believes  that  this  change  makes  the 
rule  more  flexible  for  regulated  sources, 
while  still  ensuring  that  the  EPA  has  a 
mechanism  for  detennining  compUance 
with  the  emission  limits  at  any  given 
time. 

The  final  rule  requires  sources  that 
use  a  packed-bed  scrubber  to  meet  the 
emission  limit  must  measure  the 
velocity  pressure  at  the  inlet  to  the 
control  system  as  well  as  the  pressure 
drop  across  the  device.  The  relationship 
between  pressure  drop  and  packed-bed 
scrubber  performance  is  less  reliable 
than  the  relationship  between  pressure 
drop  and  composite  mesh-pad  system 
performance  because  of  the  lower 
pressure  drop  in  packed-bed  scrubbers. 
Therefore,  the  EPA  also  requires  sources 
using  packed-bed  scrubbers  to  monitor 
the  velocity  pressure  at  the  inlet  to  the 
control  device.  This  requirement  wall 
ensure  that  the  gas  velocity  through  the 
control  system  is  maintained  in 
accordance  with  vendor 
recommendations  and.  along  with  the 
pressure  drop  monitoring,  will  ensure 
that  the  control  system  is  properly 
operating. 

The  requirement  that  sources  using 
packed-bed  scrubbers  monitor  the 
chromium  concentration  in  the  scrubber 
water  has  been  eliminated,  because  the 
EPA  concluded  that  monitoring  of  the 
velocity  pressure  at  the  control  device 
inlet  and  the  pressure  drop  across  the 
device  was  sufficient  to  demonstrate 
comphance  with  the  emission  limits 
when  packed-bed  scrubbers  are  used. 

Compliance  monitoring  requirements 
for  fiber-bed  mist  eliminators  have  been 
added  in  the  final  rule  because  these 
devices  could  Ukely  be  used  to  meet  the 
emission  limitations,  and  some  fiber- 
bed  mist  eliminators  are  known  to  be  in 
use.  Sources  that  use  a  fiber-bed  mist 
eliminator  to  meet  the  emission  limit 
must  measure  the  pressure  drop  across 
the  fiber-bed  unit,  as  well  as  the 
pressure  drop  across  the  control  device 
upstream  of  the  fiber-bed  unit  that  is  in 
place  to  prevent  plugging. 

As  discussed  above,  several  changes 
have  been  made  to  the  monitoring 
reqmrements  specified  in  the  proposed 
rule  based  on  the  EPA's  review  of 
comments  received  on  the  proposed 
rule  and  further  investigation  of  which 
process  parameters  relate  best  to  propter 
performance  of  the  control  systems.  The 
final  compliance  monitoring 
requirements  are  found  in  §  63.343(c)  of 
the  final  rule. 

2.  Work  Practice  Standards  for  Add-on 
Air  Pollution  Control  Devices 

In  the  proposed  rule.  Op^ation  and 
Maintenance  (O&M)  requirements  for 
add-on  air  pollution  control  devices 


consisted  of  adding  makeup  water  to 
packed-bed  scrubbers,  requiring 
washdown  of  composite  mesh  pads,  and 
various  inspections  for  both  types  of 
control  devices.  The  majority  of 
comments  focused  on  the  requirements 
associated  with  makeup  water  for 
packed  beds  and  washdown  for 
composite  mesh  pads.  Several 
commenters  suggested  alternatives  for 
the  requirements  for  adding  makeup 
water  to  packed-bed  scrubbers.  The 
commenters  disagreed  that  makeup 
water  can  or  should  be  added  to  the  top 
of  the  scrubber.  Others  questioned  the 
need  to  use  fresh  water  in  scrubbers  and 
composite  mesh  pads  because  doing  so 
increased  wastewater  flows.  Other 
commenters  requested  that  the  final  rule 
define  the  term  "fresh  water." 

In  the  final  rule,  the  O&M 
requirements  have  been  replaced  with 
work  practice  standards  that  address 
O&M  practices  (§  63.342(f)].  The  final 
rule  continues  to  require  sources  using 
packed-bed  scrubbers  to  meet  an 
emission  limit  and  ensure  that  all 
makeup  water  is  fresh  and  supplied  to 
the  unit  at  the  top  of  the  packed  bed. 
The  EPA  considers  this  requirement 
essential  to  meeting  the  prescribed 
emission  limit.  During  source  testing 
conducted  by  the  EPA  to  establish  the 
performance  level  of  packed-bed 
scrubbers,  it  was  noted  that  a  system 
equipped  with  an  overhead  spray 
system  that  periodically  cleaned  the 
packing  with  fresh  water  performed 
much  better  than  a  system  without  such 
cleaning.  Based  on  those  results,  the 
EPA  beUeves  that  without  the 
requirement  that  makeup  water  be  fresh 
and  added  to  the  top  of  the  packed  bed, 
scrubbers  will  not  continuously  meet 
the  required  emission  limit  even  if  the 
scrubber  met  the  limit  during  the  initial 
performance  test  and  is  operated  within 
the  appropriate  ranges  of  pressure  drop 
and  velocity  pressure.  For  clarification, 
the  term  fiesh  water  is  defined  in  the 
final  rule. 

There  were  1 1  comments  on  the 
washdown  requirements  for  composite 
mesh-pad  systems.  Several  of  these 
commenters  indicated  that  the  specified 
washdown  fi^uency  was  either 
impractical,  infeasible,  or  unnecessary. 
Seven  commenters  suggested  washdown 
requirements  for  composite  mesh-pad 
systems  be  site-specific,  as 
recommended  by  vendors,  or  apply  only 
if  pressure  drop  determinations  indicate 
the  potential  presence  of  chromic  add 
buildup.  Two  commenters  indicated 
that  the  washdown  water  will  likely 
exceed  the  quantity  of  water  that  can  be 
recycled,  thus  resulting  in  a  wastewater 
stream  that  needs  to  be  treated. 


In  the  final  rule,  the  EPA  has  revised 
the  requirement  that  sources  complying 
with  an  emission  limit  by  using  a 
composite  mesh-pad  system  perform 
washdown  of  the  pads.  The  EPA 
believes  that  washdown  is  an  essential 
part  of  composite  mesh-pad  system 
operation;  if  proper  system  maintenance 
such  as  washdown  does  not  occuj-,  there 
will  be  a  decfine  in  system  performance. 
However,  instead  of  specifying  a 
washdown  frequency,  the  revised  rule 
specifies  that  washdown  be  conducted 
in  accordance  with  manufacturers' 
recommendations  as  part  of  a  facility's 
O&M  plan.  The  EPA  recognizes  that 
vendor  designs  for  these  systems  vary 
significantly,  and  the  requirements  for 
washdown  are  based  on  the  design  of 
the  unit  and  the  operation  of  the  plating 
tanks.  The  frequency  of  washdown  is 
dependent  upon  the  position  of  the  pad 
in  the  control  unit.  Pads  located  in  the 
front  portions  of  the  unit  are  exposed  to 
higher  chromium  concentrations  and, 
therefore,  require  washdowns  more 
frequently  than  those  located  in  the 
back  of  the  unit  Washdown  practices 
recommended  by  manufacturers  vary 
from  continuous  in  some  cases  to  a 
maximum  of  once  every  1  to  2  weeks. 

The  EPA  has  also  added  work  practice 
standards  for  fiber-bed  mist  eliminators 
in  the  final  rule  because  these  control 
devices  are  hkely  to  meet  the  emission 
limitations,  and  are  knovkm  to  be  in  use 
by  sources  affected  by  these  standards. 
The  work  practice  standards  identified 
for  fiber-bed  mist  eliminators  are 
analogous  to  those  identified  for  the 
composite  mesh-pad  system.  Washdown 
requirements  for  fiber-bed  units  will 
depend  on  the  efficiency  of  the 
prefiltering  device  and  the  operation  of 
the  plating  tanks.  Fiber-bed  units 
installed  downstream  of  more  efficient 
prefiltering  systems,  such  as  packed-bed 
scrubbers,  will  require  less  frequent 
washdown  than  those  using  a  less 
effective  prefiltering  device  because  of 
the  lower  inlet  loading  to  the  unit.  Most 
vendors  of  fiber-bed  imits  recommended 
monitoring  of  the  pressure  drop  as  a 
means  of  gauging  when  the  imit  needs 
to  be  washed  down.  If  an  increase  in 
pressure  drop  is  observed,  then  the  unit 
will  be  washed  down  to  remove  any 
chromium  built  up  on  the  fiber 
elements. 

3.  Frequency  of  Monitoring  for  Add-on 
Air  Pollution  Control  Devices 

Foiuleen  commenters  indicated  that 
the  daily  monitoring  of  add-on  air 
pollution  control  devices  is 
unnecessary,  particularly  for  small 
sources,  and  suggested  that  at  least  some 
of  the  monitoring  be  required  on  only  a 
weekly,  monthly,  or  quarterly  basis. 


Other  commenters  suggested  that 
monitoring  be  tied  to  production  rate, 
that  monitoring  be  conducted  only  on 
days  when  electroplating  is  taking 
place,  or  that  monitoring  requirements 
be  reduced  after  the  source  has  been  in 
compliance  for  6  months.  Commenters 
also  requested  that  monitoring  be 
required  only  during  tank  operation, 
and  that  tank  operation  be  defined. 
Several  commenters  disagreed  with  the 
proposed  inspection  frequency  because 
of  increased  exposure  hazards  to 
persons  conducting  the  inspections  or  of 
anticipated  down-time  due  to  the 
inaccessibility  of  control  systems. 

!In  response  to  these  comments  and  to 
miinimize  the  burden  on  regulated 
sources,  the  EPA  has  reduced  the 
burden  associated  with  the  compliance 
monitoring  and  work  practice  standards 
in  the  final  rule.  The  final  rule 
continues  to  require  daily  monitoring  of 
pressure  drop  and  velocity  pressure  for 
compliance,  but  the  monitoring 
procedures  specified  in  the  rule  are  the 
minimum  required  to  determine 
continuous  compliance.  Once  the 
monitoring  devices  are  in  place,  the 
only  labor  required  is  that  needed  to 
read  the  gauges.  The  frequency  of 
inspections  for  compliance  with  the 
work  practice  standards  has  also  been 
reduced  or  revised.  In  the  final  rule,  the 
frequency  of  inspections  has  been 
reduced  from  monthly  or  daily  to  once 
every  3  months.  The  EPA  befieves  that 
the  inspections  are  still  necessary  to 
ensure  that  system  degradation  is  not 
oocurring  over  time,  because  gradual 
degradation  may  not  be  apparent  from 
compliance  monitoring  alone.  Some 
commenters  noted  that  their  systems 
were  not  accessible  for  inspection,  or 
that  the  inspection  would  result  in 
extended  downtime.  The  compliance 
timeframes  in  the  final  rule  should 
allow  sources  sufficient  time  to  retrofit 
their  systems  to  facilitate  inspections, 
and  the  negative  effects  of  any 
downtime  are  minimized  by  the 
reduced  inspection  fiwjuency. 

The  final  rule  also  has  been  clarified 
so  that  monitoring  requirements  apply 
only  during  tank  operation;  tank 
operation  is  defined  in  §  63.341. 

4.  Compliance  Monitoring  Associated 
With  Fume  Suppressants 

^garding  the  use  of  wetting  agent- 
type  fume  suppressants,  seven 
commenters  indicated  that  the 
requirement  for  maintaining  surface 
tension  below  40  dynes/cm  for  chromic 
acid  baths  is  inappropriate.  The  reasons 
provided  by  the  conunenters  were  that 
a  surface  tension  standard  may  not  be 
prudent  to  demonstrate  compliance,  a 
direct  correlation  between  exceedance 


of  parameters  and  emission  limits  has 
not  been  established,  and  the  rule 
should  allow  sources  to  set  their  own 
compliance  value  for  surface  tension. 
Other  commenters  noted  that  the 
specified  limit  was  either  too  low  or  was 
not  consistent  with  manufacturers' 
recommendations . 

Based  on  data  collected  by  the  EPA, 
the  performance  of  an  electroplating 
bath  controlled  with  a  wetting  agent- 
type  fume  suppressant  can  be 
determined  by  the  surface  tension  of  the 
bath.  Therefore,  the  EPA  beUeves  that 
there  is  a  direct  fink  between  surface 
tension  and  emissions.  The  EPA  also 
believes  that  it  is  necessary  and 
appropriate  to  set  a  default  value  for 
surface  tension  in  the  rule.  Based  on  the 
EPA's  experience,  many  decorative 
chromium  electroplating  tanks  are  not 
ventilated,  making  source  testing 
impossible  without  considerable 
retrofitting. 

The  EPA  has  increased  the  default 
surface  tension  Umit  from  the  proposed 
40  dynes/cm  to  45  dynes/cm  based  on 
information  received  during  the 
comment  period.  However,  if  a  facility 
believes  that  a  different  siu-face  tension 
value  is  appropriate,  the  rule  allows  a 
source  to  conduct  a  performance  test 
concurrently  with  surface  tension 
monitoring  to  establish  the  maximum 
surface  tension  that  corresponds  to 
compliance  with  the  emission  limits. 
The  source  would  subsequently  monitor 
surface  tension,  with  an  exceedance 
occurring  if  the  surface  tension  of  the 
bath  exceeded  the  value  measured 
during  the  performance  test. 

Regarding  foam  blanket-type  fume 
suppressants,  several  commenters  were 
concerned  about  the  technique  for 
measuring  foam  blanket  thickness  and 
the  potential  hazards  associated  with 
this  measurement.  Another  commenter 
stated  that  the  stack  testing  requirement 
is  unreasonable  due  to  its  excessive 
cost. 

The  EPA  does  not  believe  that  it  is 
necessary  to  specify  a  procedure 
because  it  is  simply  a  depth 
measurement.  Specif^'ing  a  technique 
may  also  hinder  the  development  of 
site-specific  techniques  to  reduce 
worker  exposure.  The  EPA  believes  that 
wetting  agents  are  safer  than  foam 
blankets  because  foam  blankets  present 
a  potential  safety  hazard.  The  foam  traps 
the  hydrogen  gas  and  chromic  acid  mist 
in  the  foam  layer;  if  these  gases  build  up 
and  a  spark  is  generated,  a  hydrogen 
explosion  will  result.  As  a  means  of 
encouraging  wetting  agent  use  over 
foam  blankets,  sources  using  wetting 
agents  do  not  have  to  conduct  a 
performance  test  unless  they  want  to  set 
a  surface  tension  limit  other  than  the 


default  value  of  45  dynes/cm.  The  EPA 
believes  that  the  compliance  timeframes 
in  the  final  rule  will  allow  sources  that 
currently  use  foam  blankets  the 
opportunity  to  explore  the  use  of 
wetting  agents.  Sources  that  wish  to 
continue  using  foam  blankets  will  be 
required  to  conduct  a  performance  test. 

5.  Frequency  of  Monitoring  Associated 
With  Fume  Suppressants 

There  were  over  20  comments  related 
to  the  frequency  of  monitoring  surface 
tension.  Several  of  these  commenters 
made  recommendations  for  alternate 
monitoring  schedules,  ranging  from 
daily  to  monthly  monitoring,  in  place  of 
the  4-hour  schedule.  Among  the  reasons 
cited  for  decreasing  the  surface  tension 
monitoring  frequency  were  that  surface 
tension  does  not  change  on  a  daily  or 
weekly  basis,  measuring  surface  tension 
is  very  time-consuming  and  could 
require  someone  fall-time  if  there  were 
multiple  tanks,  and  fiequent  monitoring 
results  in  increased  worker  exposure. 

Thirteen  commenters  proviaed 
remarks  regarding  the  burden  of  hourly 
testing  for  sources  using  foam  blankets. 
The  commenters  noted  that  foam 
blankets  that  are  used  according  to 
manufacturer's  instructions  are 
designed  to  last  24  hours  provided  the 
air  is  not  agitated  at  the  surface  near  the 
anodes  and  freeboard  height  is 
adequate.  Therefore,  visual  observation 
is  adequate  for  determining  foam 
blanket  effectiveness.  Other  commenters 
stated  that  the  excessive  monitoring 
requirements  for  foam  blankets 
discourage  their  use,  yet  several  States 
recommend  or  require  foam  blankets 
with  less  testing  and  recordkeeping  than 
that  proposed  by  the  EPA. 

In  response  to  comments  and  some 
data  received,  the  EPA  recognizes  that 
the  4-hour  surface  tension  monitoring 
frequency  specified  in  the  proposed  rule 
may  be  burdensome,  and  in  some  cases, 
unnecessary.  The  EPA  has  insufficient 
data,  however,  to  establish  the 
monitoring  frequency  that  is  appropriate 
for  each  mode  of  bath  operation. 
Therefore,  the  final  rule  allows  a 
decrease  in  monitoring  frequency  if  no 
exceedances  occur.  Section 
63.343(c)(5)(ii)(B)  specifies  that  the 
surface  tension  be  measured  once  every 
4-hours  of  tank  operation  for  the  first  40 
hours  of  tank  operation  after  the 
comphance  date.  If  no  exceedances 
occur,  monitoring  can  occur  once  every 
8  hours  of  tank  operation.  Once  there 
are  again  no  exceedances  during  40 
hours  of  tank  operation,  surface  tension 
measurement  may  be  conducted  once 
every  40  hours  of  tank  operation  on  an 
on-going  basis,  until  an  exceedance 
occurs.  Once  an  exceedance  of  the 
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standard  occurs  or  ihe  electroplating 
solution  IS  changed  out.  the  original 
monitoring  schedule  must  be  resumed 

Likewise,  the  final  rule  contains 
allowances  to  decrease  the  frequency  of 
monitoring  foam  blanket  thickness.  The 
proposed  hourly  frequency  is  based  on 
the  EPA's  experience  that  foam  blankets 
can  deplete  quickly  and  must  be  closely 
monitored.  The  final  rule  is  unchanged 
in  that  sources  using  a  foam  blanket 
must  conduct  a  performance  test,  and 
the  initial  monitoring  frequency  is  once 
per  hour.  However,  as  with  wetting 
agents,  the  final  rule  allows  a  decrease 
in  monitoring  frequency  if  no 
exceedajices  occur.  Section 
63.343(c)(6)(ii)(B)  specifies  that  the 
foam  blanket  thickness  be  measured 
once  even,'  hour  of  tank  operation  for 
the  first  40  hours  of  tank  operation  after 
the  compliance  date.  If  no  exceedances 
occur,  the  time  between  monitoring  may 
be  increased  to  once  every  4  hours  of 
tank  operation.  Once  there  are  no 
exceedances  during  40  hours  of  tank 
operation,  foam  blanket  thickness 
measurement  may  be  conducted  once 
every  8  hours  of  tank  operation  on  an 
on-going  basis.  As  with  wetting  agents, 
if  there  is  an  exceedance  or  if  the 
electroplating  bath  is  changed  out,  the 
original  monitoring  schedule  must  be 
resumed. 

1.  Selection  of  Test  Methods 

Three  commenters  requested  that 
CARB  Method  425  be  evaluated  for 
equivalency,  and  if  determined  to  be 
equivalent,  be  identified  as  such  in  the 
rule.  These  commenters  also  stated  that 
sources  that  have  performed  this  test 
should  not  have  to  retest.  Four 
commenters  asked  whether  retesting 
will  be  required  if  sources  have, 
conducted  performance  tests  previously 
using  306.  306A,  or  an  equivalent  test 
method. 

Section  63.344(c)(2)  identifies  the 
conditions  under  which  the  CARB 
Method  425  is  considered  equivalent. 
Basically,  the  acceptability  of  this  test 
method  will  depend  upon  the  analysis 
rather  than  the  sampling  train  or 
sampling  procedure.  Regarding  the  issue 
of  whether  retesting  is  required, 
§  63.344(b)  of  the  final  rule  outlines  the 
criteria  that  must  be  met  for  a  previous 
source  test  to  be  acceptable. 

Two  commenters  requested  that  the 
rule  provide  guidance  on  how  to  verify 
compliance  when  both  chromium 
anodizing  and  hard  chromium 
electroplating  tanks  are  vented  to  a 
common  control  device.  Three 
commenters  pointed  out  that  the 
regulation  does  not  account  for  the 
situation  in  which  chromium 
electroplating  sources  share  a 


ventilation  system  with  nonchromiun. 
sources  that  could  introduce  dilution 
air  Three  commenters  noted  that  it  is 
e.xtreniely  difficult  to  reconfigure  some 
existing  systems  in  such  a  way  that  only 
the  emissions  from  chromium 
electroplating  or  anodizing  are  tested. 

There  are  basically  two  situations 
involving  multiple  tanks  manifolded  to 
one  control  system:  (1)  The  multiple 
tanks  include  a  chromium  electroplating 
or  chromium  anodizing  tank  among 
other  tanks  not  affected  by  the  rule;  or 
(2)  the  multiple  tanks  include 
chromium  tanks  performing  different 
operations  (e.g.,  electroplating  and 
anodizing)  or  hard  chromium  tanks 
subject  to  different  emission  limits  (e.g., 
a  new  tank  and  an  existing  small  tank), 
which  may  or  may  not  be  controlled 
with  nonaffected  sources.  Section 
63.344(e)  of  the  final  rule  includes 
compliance  provisions  for  both  "f  these 
situations. 

J.  Selection  of  Reporting  and 
Recordkeeping  Requirements 

Several  commenters  stated  that  the 
frequency  of  recordkeeping  aiid 
reporting  outlined  in  the  proposed  rule 
was  overly  burdensome  and  suggested 
several  alternatives.  Seven  commenters 
stated  that  the  types  of  recordkeeping 
required  by  the  rule  are  inappropriate. 
In  general,  the  commenters  remarked 
that  records,  such  as  the  amount  of 
chemicals  used  and  purchased  and  the 
amount  of  fume  suppressant  material 
added  do  not  indicate  compliance.  Two 
commenters  stated  that  recordkeeping 
requirements  be  limited  to  only  surface 
tension  measurements  because  that 
measurement  is  the  basis  of  compliance. 
One  commenter  indicated  there  is  no 
environmental  benefit  to  keeping 
records  of  gas  velocities,  pressure  drops, 
washdown  conditions,  and  scrubber 
water  chromium  concentrations.  Two 
commenters  stated  that  maintaining 
records  at  a  facility  for  5  years  is 
excessive;  a  more  appropriate  length  of 
time  would  be  3  years.  One  commenter 
suggested  a  minimum  of  2  years. 

Two  commenters  suggested  that  the 
reporting  schedule  be  replaced  with  a 
requirement  that  the  source  submit  an 
annual  certification  that  necessary 
control  parameters  have  been  met, 
consistent  with  the  annual  certification 
requirements  of  title  V.  Another 
commenter  indicated  that  sources 
should  not  be  required  to  submit 
compliance  reports  if  the  source's 
permitting  agency  inspects  the  onsite 
records  annually.  Finally,  one 
commenter  suggested  that  the  rule  allow 
a  reduced  reporting  frequency  after  2 
years  if  sources  do  not  experience 


exceedances  of  any  State  or  Fculerai 
emission  standards 

Seven  commenters  slated  that  the 
costs  associated  with  the  monitoring; 
and  recordkeeping  constituted  an 
unnecessary  burden  to  both  large  and 
small  facilities.  These  commenters  also 
noted  that  the  EPA  underestimated  the 
costs  associated  with  monitoring, 
reporting,  and  recordkeeping.  Two  of 
the  commenters  stated  that  small 
businesses  do  not  have  the  resources  to 
keep  extensive  records.  Another 
commenter  pointed  out  that  the  EPA  has 
recognized  differences  in  large  and 
small  facilities  in  selecting  MACT 
emission  standards  and  should  also 
recognize  differences  between  large  anil 
small  facilities  in  selecting  reporting, 
recordkeeping,  and  permitting 
requirements. 

To  respond  to  comments  received  and 
to  reduce  the  burden  on  the  many  area 
sources  that  will  be  subject  to  these 
standards,  the  monitoring,  reporting, 
and  recordkeeping  requirements  have 
been  reduced  in  the  final  rule  to  the 
extent  possible  while  still  providing  the 
EPA  with  the  ability  to  determine  a 
source's  continuous  compliance  status. 
The  recordkeeping  requirements  are 
contained  in  §  63.346  of  the  final  rule. 
The  EPA  concurs  that  the  records 
required  to  be  kept  should  correspond 
specifically  to  that  which  is  required  to 
demonstrate  compliance.  As  such, 
recordkeeping  associated  with  fume 
suppressants  requires  only  that  sources 
maintain  records  of  the  date  and  time  of 
surface  tension  or  foam  blanket 
thickness  measurements,  as  appropriate, 
the  value  measured,  and  the  date  and 
time  of  additions  of  fume  suppressant  to 
the  bath.  Likewise,  the  recordkeeping 
associated  with  the  add-on  air  pollution 
control  devices  is  reduced  to  the  extent 
that  the  monitoring  requirements  have 
been  reduced.  Sources  will  have  to  keep 
records  of  pressure  drop  and  velocity 
pressure,  as  appropriate,  as  well  as 
records  to  document  adherence  with  the 
O&M  plan  required  by  §  63.342(f)(3). 

The  final  rule  is  unchanged  from 
proposal  in  that  it  requires  that  owners 
or  operators  of  affected  sources  maintain 
records  for  a  period  of  5  years  following 
each  occurrence,  measurement, 
maintenance,  corrective  action,  report, 
or  record.  This  requirement  is  consistent 
with  the  General  Provisions  and  with 
the  title  V  permit  program.  The  EPA 
believes  retention  of  records  for  5  years 
allows  the  EPA  to  establish  a  source's 
history  and  pattern  of  compliance  for 
purposes  of  determining  the  appropriate 
level  of  enforcement  action. 

The  final  rule  also  requires 
submission  of  on-going  compliance 
status  reports  to  document  whether  a 
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so  jrce  has  been  in  continuous 
conipliance  with  the  standards.  The 
firial  rule  contains  different  reporting 
schedules  for  major  and  area  sources. 
M^jor  sources  are  required  to  submit  on- 
going compliance  status  reports 
semiannually,  unless  an  exceedance 
ocpurs,  at  which  time  quarterly  reports 
would  be  required.  This  change  is 
analogous  to  the  requirements  of  the 
final  General  Provisions,  which  had 
onily  been  proposed  at  the  time  of  this 
proposed  rulemaking. 

in  an  effort  to  reduce  the  burden  on 
area  sources,  the  final  rule  allows  area 
sources  to  complete  an  annual 
compliance  report,  and  allows  the 
source  to  maintain  the  report  on  site,  to 
be;made  available  to  the  Administrator 
or  ipermitting  authority  upon  request. 
The  EPA  recognizes  that  many 
permitting  authorities  may  not  be 
equipped  to  handle  reports  from  area 
soiirces,  and  that  these  sources  may  not 
be  the  sources  of  primary  concern  to  the 
authority.  However,  the  requirements  in 
the  final  rule  do  not  alleviate  affected 
area  sources  from  complying  with  the 
reporting  requirements  of  State  or 
Federal  operating  permit  programs 
under  title  V.  The  rule  does  require  that 
area  sources  submit  reports 
semiannually  if  exceedances  occur,  or  if 
required  by  the  Administrator  or 
permitting  authority. 

Sources  using  a  trivalent  chromium 
bath  are  only  required  to  keep  records 
of  the  bath  ingredients  purchased.  These 
sources  must  submit  an  initial 
notification  and  notification  of 
compliance  status,  but  are  not  required 
to  submit  on-going  compliance  status 
reports. 

As  a  result  of  the  reduced  monitoring, 
reporting,  and  recordkeeping  in  the  final 
rule  compared  to  the  proposed  rule,  the 
costs  of  these  activities  have  also  been 
reduced.  A  comparison  of  the  cost  of  the 
monitoring,  reporting,  and 
recordkeeping  associated  with  the  final 
and  proposed  rules  was  presented  in 
section  III.B  of  this  preamble  for  each  of 
the  regulated  source  categories. 

One  commenter  requested  that  the 
rule  clearly  state  which  sections  of  the 
General  Provisions  apply  to  chromium 
electroplating  sources  and  which  do  not 
apply.  To  eliminate  confusion 
concerning  the  applicability  of  the 
General  Provisions  to  this  source 
category.  Table  1  of  subpart  N  lists 
which  of  the  General  Provisions  to  part 
63  apply  and  which  do  not  apply  to 
affected  sources. 

K.  Operating  Permit  Program 

Eleven  commenters  stated  that  area 
sources  should  not  be  required  to  obtain 
iitl9  V  operating  permits  because  the 
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costs  for  area  sources  to  obtain  title  V 
permits  would  be  overly  burdensome, 
and  the  emissions  from  these  sources 
may  be  insignificant.  Three  of  these 
commenters  suggested  that  the  rule 
explicitly  state  that  a  permit  is  required 
only  for  applicable  emissions  units  at 
nonmajor  sources.  Two  commenters 
asked  that  a  general  permit  be  included 
in  the  final  rule  to  reduce  the  burden  for 
small  facilities.  Another  commenter 
stated  that  a  title  V  permit  is  not 
necessary  because  existing  requirements 
are  enforceable  through  State  and  local 
permits.  This  commenter  and  one  other 
commenter  pointed  out  that  because 
area  sources  are  not  likely  to  be  subject 
to  multiple  MACT  standards  or  to 
employ  emissions  averaging  and 
complex  alternate  operating  scenarios, 
title  V  permits  do  not  benefit  the  area 
sources. 

Two  commenters  stated  that  in 
preparing  their  title  V  permit  programs. 
States  did  not  anticipate  a  need  for 
emission-unit  specific  permits  at 
nonmajor  sources,  and  inclusion  of 
nonmajor  sources  under  title  V  will 
require  that  many  local  agencies  revise 
their  permit  programs.  Two  other 
commenters  stated  that  States  will  not 
have  the  resources  for  completing  title 
V  permits  for  area  sources;  some  states 
have  exempted  nonmajor  sources  from 
their  permitting  programs  until  the 
nonmajor  source  permitting  rule  is 
promulgated  in  the  late  1990's. 

The  EPA  believes  that  requiring  ail 
sources  that  are  subject  to  the  standards, 
including  area  sources,  to  obtain  title  V 
operating  permits  is  important  because 
of  the  toxicity  of  chromium  compounds 
and  the  close  proximity  of  many  of 
these  sources  to  residential  areas.  The 
EPA  believes  that  permitting  area 
sources  will  not  be  overly  burdensome 
to  permitting  authorities  and  affected 
sources  for  the  reasons  given  below. 

First,  many  States  are  already 
permitting  these  sources  under  their 
State  permit  programs.  The  preamble  to 
the  final  part  70  rule  states  tJiat  "some 
nonmajor  sources  would  already  be 
permitted  at  the  State  level,  and 
therefore  would  have  some  experience 
with  the  permitting  process  and 
completing  permit  applications." 
Therefore,  a  State  would  have  little 
reason  to  defer  title  V  permitting  of 
sources  that  already  have  State 
operating  permits.  Second,  the  burden 
may  be  reduced  significantly  by  issuing 
general  permits  to  these  sources. 
According  to  the  preamble  to  the  final 
part  70  rule,  general  permits  "•  •  * 
provide  an  alternative  means  for 
permitting  sources  for  which  the 
procedures  of  the  normal  permitting 
process  would  he  overly  burdensome. 


such  as  area  sources  under  section 
112*  •   •"  Under  this  option.  States 
would  develop  a  single  general  permit 
for  this  source  category  and  issue  it  to 
individual  sources;  or  alternatively,  a 
letter  or  certification  may  be  used." The 
burden  would  also  be  reduced  by  using 
general  permits  because  public 
participation  and  the  EPA  and  affected 
State  review  is  only  necessary  when  the 
initial  general  permit  is  drafted  and 
issued.  When  subsequent  general 
permits  are  issued  to  individual  sources, 
these  activities  are  not  required.  Finally. 
States  are  developing  small  business 
assistance  programs  (SBAP's)  to  assist 
these  types  of  sources  with  the 
permitting  process  that  will  be  funded 
using  the  annual  fees  collected  from 
permitted  soiures.  Small  businesses 
may  also  be  eligible  for  reduced 
permitting  fees.  Also,  the  EPA  is 
developing  a  guidance  document, 
scheduled  to  be  completed  by  January 
1995,  which  will  include  sample  forms 
for  monitoring,  recordkeeping,  and 
reporting  requirements,  and  a  simplified 
general  operating  permit. 

Under  title  V.  sources  must  include 
information  on  all  emission  points 
(except  those  considered  insignificant 
under  the  State  or  local  permit  program) 
in  their  permit  application.  However, 
only  these  emission  points  that  are 
subject  to  regulation  will  be  addressed 
in  the  permit. 

VI.  Administrative  Requirements 

A.  Docket 

The  docket  for  this  rulemaking  is  A- 
8&-02.  The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  this 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  a  means  to  identify  and  locate 
dociunents  so  that  they  can  effectively 
participate  in  the  rulemaking  process; 
and  (2)  to  serve  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials)  [section  307(d)(7)(A) 
of  the  Act).  The  docket  is  available  for 
public  inspection  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  the  location  of  which  is  given  in 
the  ADDRESSES  section  of  this  notice. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4.  1993)].  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 
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(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4]  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pvirsuant  to  the  terms  of  the  Executive 
Order  12866,  the  Office  of  Management 
and  Budget  (OMB)  has  notified  the  EPA 
that  this  action  is  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  For  this  reason, 
this  action  was  sent  to  OMB  for  review. 
Changes  made  in  response  to  OMB 
suggestions  or  recommendations  will  be 
documented  in  the  public  record. 

C.  Paperwork  Reduction  Act 

biformation  collection  requirements 
associated  with  this  rule  have  been 
approved  by  OMB  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501  et  seq.,  and  have  been 
assigned  OMB  control  number  2060- 
0327.  An  Information  Collection 
Request  (ICR)  document  has  been 
prepared  by  the  EPA  (ICR  No.  1611.02) 
to  reflect  the  changed  information 
requirements  of  the  final  rule  and  has 
been  submitted  to  OMB  for  review.  A 
copy  may  be  obtained  from  Sandy 
Farmer,  Information  Policy  Branch, 
EPA,  401  M  Street,  SW.  (2136), 
Washington,  DC  20460,  or  bv  calling 
(202) 260-2740. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  34  hours  per  respondent  in  the 
first  year,  117  hoius  per  respondent  in 
the  second  year,  and  297  hours  per 
respondent  in  the  third  year.  This 
estimate  includes  the  time  required  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  The  burden  is  greatest  in 
the  second  and  third  years  because  this 
is  when  performance  tests  will  be 
conducted.  An  on-going  burden  of  104 
hours  per  respondent  is  representative 
of  the  burden  following  the  third  year. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 


Chief,  Information  Policy  Branch,  EPA, 
401  M  Street,  SW.  (2136),  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  that  a 
Regulatory  Flexibility  Analysis  be 
performed  for  all  rules  that  have 
"significant  impact  on  a  substantial 
number  of  small  entities."  If  a 
preliminary  analysis  indicates  that  a 
proposed  regulation  would  have  a 
significant  economic  impact  on  20 
percent  or  more  of  small  entities,  then 
a  regulatory  flexibility  analysis  must  b^ 
prepared. 

Present  Regulatory  Flexibility  Act 
guidehnes  define  an  economic  impact 
as  significant  if  it  meets  one  of  the 
following  criteria: 

(1)  Compliance  increases  annual 
production  costs  by  more  than  5 
percent,  assuming  costs  are  passed  on  to 
consumers; 

(2)  Compliance  costs  as  a  percentage 
of  sales  for  small  entities  are  at  least  10 
percent  more  than  compliance  costs  as 
a  percentage  of  sales  for  large  entities; 

(3)  Capital  costs  of  compliance 
represent  a  "significant"  portion  of 
capital  available  to  small  entities, 
considering  internal  cash  flow  plus 
external  financial  capabilities;  or 

(4)  Regulatory  requirements  are  likely 
to  result  in  closures  of  small  entities. 

Using  the  Small  Business 
Administration's  definition  of  a  small 
business  for  SIC  Code  3471  of  less  than 
500  employees,  it  has  been  determined 
that  none  of  the  above  criteria  are 
triggered.  In  the  hard  chromium 
electroplating  source  category,  the 
number  of  small  businesses  is  estimated 
to  be  1,170.  None  of  the  regulatory 
alternatives  considered  will 
significantly  impact  20  percent  of  this 
operation.  For  example,  the  estimated 
niunber  of  closures  is  approximated  as 
less  than  5  percent.  Likewise,  the 
standards  for  decorative  chromium 
electroplaters  and  chromium  anodizers 
would  not  cause  any  of  the  above 
criteria  to  be  triggered. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605fb),  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities  because  the  number  of 
small  business  entities  that  would  be 
affected  is  not  significant. 

E.  Miscellaneous 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  promulgated 


rule  was  preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies. 

This  regulation  will  be  reviewed  8 
years  from  the  date  of  promulgation. 
This  review  will  include  an  assessment 
of  such  factors  as  evaluation  of  the 
residual  health  risks,  any  overlap  with 
other  programs,  the  existence  of 
alternative  methods,  enforceability, 
improvements  in  emission  control 
technology  and  health  data,  and  the 
recordkeeping  and  reporting 
requirements. 

List  of  Subjects  in  40  CFR  Parts  9  and 
63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances.  Incorporation  by  reference, 
Reporting  emd  recordkeeping 
requirements. 

Dated:  November  22, 1994. 
Carol  M .  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  Chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as  set 
forth  below. 

PART  9— [AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq..  1235-136y: 
15  U.S.C.  2001,  2003.  2005,  2006,  2601-2671; 
21  U.S.C.  331j,  346a.  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  et  seq..  1311,  1313d,  1314.  1321, 
1326, 1330. 1344,  1345  (d)  and  (e),  1361;  E.O. 
11735,  38  FR  21243,  3  CFR,  1971-1975; 
Comp.  p.  973;  42  U.S.C.  241,  242b,  243,  246. 
300f,  300g,  300g-l,  300g-2,  300g-3,  300g-^. 
300g-5,  300g-6.  300J-1,  300J-2.  300i-3,  300)- 
4.  300J-9, 1857  et  seq..  6901-6992k.  7401- 
7671q.  7542,  9601-9657.  11023.  11048. 

2.  Section  9.1  is  amended  by  adding 
a  new  entry  to  the  table  under  the 
indicated  heading  in  numerical  order  to 
read  as  follows: 

§  9.1    OMB  approvals  under  the  Paperwork 
Reduction  Act 


40  CFR  citation 


OMB  con- 
trol No. 


National  Emission  Standards 
for  Hazardous  Air  Pollutants 
for  Source  Categories: 


63.345-63.347 


2060-0327 


PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
ct  litinues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Section  63.14  is  amended  by 
adding  paragraphs  (b)  (4)  and  (3)  to  read 
as  follows: 

§63.14    Incorporation  by  reference. 

*        •        •        *        • 

(b)*   *  • 

(4)  ASTM  D  1193-77.  Standard 
Specification  for  Reagent  Water.  IBR 
approved  for  Method  306,  section  4.1.1 
and  section  4.4.2.  of  appendix  A  to  part 
6i 

|(5)  ASTM  D  1331-89.  Standard  Test 
Methods  for  Surface  and  Interfacial 
Tension  of  Solutions  of  Surface  Active 
Agents,  IBR  approved  for  Method  306B, 
section  2.2.  section  3.1.  and  section  4.2. 
of  appendix  A  to  part  63. 
*        •        *        * 

.  By  adding  a  new  subpart  N  to  read 
as|  bllows: 

Subpart  N — National  Emission  Standards 
for  Chromium  Emissions  From  Hard  and 
Decorative  Chromium  Electroplating  and 
Chromium  Anodizing  Tanlcs 

Sc 

340    Applicability  and  designation  of 

sources. 
841     Definitions  and  nomenclature. 

342  Standards. 

343  Compliance  provisions. 

344  Performance  test  requirements  and 
test  methods. 

345  Provisions  for  new  and 
reconstructed  sources. 

346  Recordkeeping  requirements. 
63l347     Reporting  requirements. 

T^ble  1  to  Subpart  N  of  Part  63— 
General  Provisions  Applicability  to 
Subpart  N 

Subpart  N — National  Emission 
Standards  for  Chromium  Emissions 
From  Hard  and  Decorative  Chromium 
Electroplating  and  Chromium . 
Ai|iodizing  Tanks 

§  63.340    Applicability  and  designation  of 
sources. 

ta)  The  affected  source  to  which  the 
provisions  of  this  subpart  apply  is  each 
chromium  electroplating  or  chromiiun 
anodizing  tank  at  facilities  performing 
hard  chromium  electroplating, 
decorative  chromiiun  electroplating,  or 
chromium  anodizing. 

(b)  Owners  or  operators  of  affected 
sources  subject  to  the  provisions  of  this 
subpart  must  also  comply  with  the 
requirements  of  subpart  A  of  this  part, 
according  to  the  applicability  of  subpart 
A  of  this  part  to  such  sources,  as 
identified  in  Table  1  of  this  subpart. 

(c)  Process  tanks  associated  with  a 
chromium  electroplating  or  chromium 
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anodizing  process,  but  in  which  neither 
chromium  electroplating  nor  chromium 
anodizing  is  taking  place,  are  not  subject 
to  the  provisions  of  this  subpart. 
Examples  of  such  tanks  include,  but  are 
not  limited  to,  rinse  tanks,  etching 
tanks,  and  cleaning  tanks.  Likewise, 
tanks  that  contain  a  chromium  solution, 
but  in  which  no  electrolytic  process 
occurs,  are  not  subject  to  this  subpart. 
An  e.xample  of  such  a  tank  is  a  chrome 
conversion  coating  tank  where  no 
electrical  ciu-rent  is  applied. 

(d)  Affected  sources  in  which  research 
and  laboratory  operations  are  performed 
are  exempt  from  the  provisions  of  this 
subpart  when  such  operations  are  taking 
place. 

(e)  The  owner  or  operator  of  an 
affected  source  subject  to  the 
requirements  of  this  subpart  is  required 
to  obtain  a  tide  V  permit  from  the 
permitting  authority  in  which  the 
affected  source  is  located. 

§  63.341    Definitions  and  nomenclature. 

(a)  Definitions.  Terms  used  in  this 
subpart  are  defined  in  the  Act.  in 
subpart  A  of  this  part,  or  in  this  section. 
For  the  purposes  of  subpart  N  of  this 
part,  if  the  same  term  is  defined  in 
subpart  A  of  this  part  and  in  this 
section,  it  shall  have  the  meaning  given 
in  this  section. 

Add-on  air  pollution  control  device 
means  equipment  installed  in  the 
ventilation  system  of  chromium 
electroplating  and  anodizing  tanks  for 
the  purposes  of  collecting  and 
containing  chromium  emissions  fi'om 
the  tank(s). 

Air  pollution  control  technique  means 
any  method,  such  as  an  add-on  air 
pollution  control  device  or  a  chemical 
fume  suppressant,  that  is  used  to  reduce 
chromium  emissions  from  chromium 
electroplating  and  chromium  anodizing 
tanks. 

Base  metal  means  the  metal  or  metal 
alloy  that  comprises  the  workpiece. 

Bath  component  means  the  trade  or 
brand  name  of  each  component(s)  in 
trivalent  chromium  plating  baths.  For 
trivalent  chromiiun  baths,  the  bath 
composition  is  proprietary  in  most 
cases.  Therefore,  the  trade  or  brand 
name  for  each  component(s)  can  be 
used;  however,  the  chemical  name  of 
the  wetting  agent  contained  in  that 
component  must  be  identified. 

Chemical  fume  suppressant  means 
any  chemical  agent  that  reduces  or 
suppresses  fumes  or  mists  at  the  surface 
of  an  electroplating  or  anodizing  bath; 
another  term  for  fume  suppressant  is 
mist  suppressant. 

Chromic  acid  means  the  common 
name  for  chromium  anhydride  (CrOi). 


Chromium  anodizing  means  the 
electrolytic  process  by  which  an  oxide 
layer  is  produced  on  the  surface  of  a 
base  metal  for  functional  purposes  (e.g. , 
corrosion  resistance  or  electrical 
insulation)  using  a  chromic  acid 
solution.  In  chromium  anodizing,  the 
part  to  be  anodized  acts  as  the  anode  in 
the  electrical  circuit,  and  the  chromic 
acid  solution,  with  a  concentration 
typically  ranging  from  50  to  100  grams 
per  liter  (g/L).  serves  as  the  electrolyte. 

Chromium  electroplating  or 
chromium  anodizing  tank  means  the 
receptacle  or  container  in  which  hard  or 
decorative  chromium  electroplating  or 
chromium  anodizing  occurs. 

Composite  mesh-pad  system  means 
an  add-on  air  pollution  control  device 
typically  consisting  of  several  mesh-pad 
stages.  The  purpose  of  the  first  .stage  is 
to  remove  large  particles.  Smaller 
particles  are  removed  in  the  second 
stage,  which  consists  of  the  coixiposite 
mesh  pad.  A  final  stage  may  remove  any 
reentrained  particles  not  collected  by 
the  composite  mesh  pad. 

Decorative  chromium  electroplating 
means  the  process  by  which  a  thin  layer 
of  chromium  (typically  0.003  to  2.5 
microns)  is  electrodeposited  on  a  base 
metal,  plastic,  or  undercoating  to 
provide  a  bright  surface  with  wear  and 
tarnish  resistance.  In  this  process,  the 
part(s)  serves  as  the  cathode  in  the 
electroljlic  cell  and  the  solution  serves 
as  the  electrolyte.  Typical  current 
density  applied  during  this  process 
ranges  from  540  to  2.400  Amperes  per 
square  meter  (A/m^)  for  total  plating 
times  ranging  between  0.5  to  5  minutes. 

Electroplating  or  anodizing  bath 
means  the  electrolytic  solution  used  as 
the  conducting  medium  in  which  the 
flow  of  current  is  accompanied  by 
movement  of  metal  ions  for  the 
purposes  of  electroplating  metal  out  of 
the  solution  onto  a  workpiece  or  for 
oxidizing  the  base  material. 

Emission  limitation  means,  for  the 
purposes  of  this  subpart,  the 
concentration  of  total  chromium 
allowed  to  be  emitted  expressed  in 
milligrams  per  dry  standard  cubic  meter 
(mg/dscm).  or  the  allowable  surface 
tension  expressed  in  dynes  per 
centimeter  (dynes/cm). 

Facility  means  the  major  or  area 
source  at  which  chromium 
electroplating  or  chromium  anodizing  is 
performed. 

Fiber-bed  mist  eliminator  means  an 
add-on  air  pollution  control  device  that 
removes  contaminants  from  a  gas  stream 
through  the  mechanisms  of  inertial 
impaction  and  Brownian  diffusion. 
These  devices  are  typically  installed 
downstream  of  another  control  device, 
which  serves  to  prevent  plugging,  and 
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consist  of  one  or  more  fiber  beds.  Each 
bed  consists  of  a  hollow  cylinder 
formed  from  two  concentric  screens;  the 
fiber  between  the  screens  may  be 
fabricated  from  glass,  ceramic  plastic,  or 
metal 

Foam  blanket  means  the  fype  of 
chemical  fume  suppressant  that 
generates  a  layer  of  foam  across  the 
surface  of  a  solution  when  current  is 
applied  to  that  solution. 

Fresh  water  means  water,  such  as  tap 
water,  that  has  not  been  previously  used 
in  a  process  operation  or.  if  the  water 
has  been  recycled  from  a  process 
operation,  it  has  been  treated  and  meets 
the  effluent  guidelines  for  chromium 
wastewater. 

Hard  chromium  electroplating  or 
industrial  chromiimi  electroplating 
means  a  process  by  which  a  thick  layer 
of  chromium  (typically  1.3  to  760 
microns)  is  electrodeposited  on  a  base 
material  to  provide  a  surface  with 
functional  properties  such  as  wear 
resistance,  a  low  coefficient  of  friction, 
hardness,  and  corrosion  resistance.  In 
this  process,  the  part  serves  as  the 
cathode  in  the  electrolytic  cell  and  the 
solution  serves  as  the  electrolyte.  Hard 
chromium  electroplating  process  is 
performed  at  current  densities  typically 
remging  from  1,600  to  6,500  A/m^  for 
total  plating  times  ranging  from  20 
minutes  to  36  hours  depending  upon 
the  desired  plate  thickness. 

Hexavalent  chromium  means  the  form 
of  chromium  in  a  valence  state  of  +6. 

Large,  hard  chromium  electroplating 
facility  means  a  facility  that  performs 
hard  chromium  electroplating  and  has  a 
maximum  cumulative  potential  rectifier 
capacity  greater  than  or  equal  to  60 
million  ampere-hours  per  year  (amp-hr/ 

yr). 

Maximum  cumulative  potential 
rectifier  capacity  means  the  summation 
of  the  total  installed  rectifier  capacity 
associated  with  the  hard  chromium 
electroplating  tanks  at  a  facility, 
expressed  in  amperes,  multiplied  by  the 
maximum  potential  operating  schedule 
of  8,400  hours  per  year  and  0.7,  which 
assumes  that  electrodes  are  energized  70 
percent  of  the  total  operating  time.  The 
maximum  potential  operating  schedule 
is  based  on  operating  24  hours  per  day, 
7  days  per  week,  50  weeks  per  year. 

Operating  parameter  value  means  a 
minimum  or  maximum  value 
established  for  a  control  device  or 
process  parameter  which,  if  achieved  by 
itself  or  in  combination  with  one  or 
more  other  operating  parameter  values, 
determines  that  an  owner  or  operator  is 
in  continual  compliance  with  the 
applicable  emission  limitation  or 
standard. 


Packed-bed  scrubber  means  an  add-on 
air  pollution  control  device  consisting 
of  a  single  or  double  packed  bed  that 
contains  packing  media  on  which  the 
chromic  acid  droplets  impinge.  The 
packed-bed  section  of  the  scrubber  is 
followed  by  a  mist  eliminator  to  remove 
any  water  entrained  from  the  packed- 
bed  section 

Research  or  laboratory  operation 
means  an  operation  whose  primary 
purpose  is  for  research  and 
development  of  new  processes  and 
products,  that  is  conducted  under  the 
close  supervision  of  technically  trained 
personnel,  and  that  is  not  involved  in 
the  manufacture  of  products  for 
commercial  sale  in  commerce,  except  in 
a  de  minimis  manner. 

Small,  hard  chromium  electroplating 
facility  means  a  facifity  that  performs 
hard  chromium  electroplating  and  has  a 
maximum  cumulative  potential  rectifier 
capacity  less  than  60  million  amp-hr/yr. 

Stalagmometer  means  a  device  used 
to  measure  the  surface  tension  of  a 
solution. 

Surface  tension  means  the  property, 
due  to  molecular  forces,  that  exists  in 
the  surface  film  of  all  liquids  and  tends 
to  prevent  liquid  from  spreading. 

Tank  operation  means  the  time  in 
which  current  and/or  voltage  is  being 
applied  to  a  chromium  electroplating 
tank  or  a  chromium  anodizing  tank. 

Tensiometer  means  a  device  used  to 
measure  the  surface  tension  of  a 
solution. 

Trivalent  chromium  means  the  form 
of  chromium  in  a  valence  state  of  +3. 

Trivalent  chromium  process  means 
the  process  used  for  electrodeposition  of 
a  thin  layer  of  chromium  onto  a  base 
material  using  a  trivalent  chromium 
solution  instead  of  a  chromic  acid 
solution. 

Wetting  agent  means  the  type  of 
chemical  fume  suppressant  that  reduces 
the  surface  tension  of  a  liquid. 

(b)  Nomenclature.  The  nomenclature 
used  in  this  subpart  has  the  following 
meaning: 

(1)  AMR=the  allowable  mass  emission 
rate  from  each  type  of  affected  source 
subject  to  the  same  emission  limitation 
in  milligrams  per  hour  (mg/hr). 

(2)  AMR,y,=the  allowable  mass 
emission  rate  from  affected  sources 
controlled  by  an  add-on  air  pollution 
control  device  controlling  emissions 
from  multiple  sources  in  mg/hr. 

(3)  EL=the  applicable  emission 
limitation  from  §  63.342  in  milligrams 
per  dry  standard  cubic  meter  (mg/ 
dscm). 

(4)  IAu«aj=the  sum  of  all  inlet  duct 
areas  from  both  affected  and  nonaffected 
sources  in  meters  squared. 


(5)  IDA,=the  total  inlet  area  lor  all 
ducts  associated  with  affected  sources 
in  meters  squared 

(6)  IDA.j^^the  total  inlet  duct  area  for 
all  ducts  conveying  chromic  acid  from 
each  type  of  affected  source  performing 
the  same  operation,  or  each  type  of 
affected  source  subject  to  the  same 
emission  limitation  in  meters  squared 

(7)  VR=the  total  of  ventilation  rates 
for  each  type  of  affected  source  subject 
to  the  same  emission  limitation  in  dry 
standard  cubic  meters  per  minute 
(dscm/min). 

(8)  VR,niei=the  total  ventilation  rate 
from  all  inlet  ducts  associated  with 
affected  sources  in  dscm/min. 

(9)  VRini«.a=the  total  ventilation  rate 
from  all  inlet  ducts  conveying  chromic 
acid  from  each  type  of  affected  source 
performing  the  same  operation,  or  each 
type  of  affected  source  subject  to  the 
same  emission  limitation  in  dscm/min. 

(10)  VR,o,=the  average  total  ventilation 
rate  for  the  three  test  runs  as  determined 
at  the  outlet  by  means  of  the  Method 
306  in  appendix  A  of  this  part  testing  in 
dscm/min. 

§63.342    Standards. 

(a)  Each  owner  or  operator  of  an 
affected  source  subject  to  the  provisions 
of  this  subpart  shall  comply  with  these 
requirements  on  and  after  the 
compliance  dates  specified  in 

§  63.343(a).  All  affected  sources  are 
regulated  by  applying  maximum 
achievable  control  technology. 

(b)  Applicability  of  emission  limits. 
(1)  The  emission  limitations  in  this 
section  apply  only  during  tank 
operation,  and  also  apply  during 
periods  of  startup  and  shutdown  as 
these  are  routine  occurrences  for 
affected  sources  subject  to  this  subpart. 
The  emission  limitations  do  not  apply 
during  periods  of  malfunction,  but  the 
work  practice  standards  that  address 
operation  and  maintenance  and  that  are 
required  by  paragraph  (f)  of  this  section 
must  be  followed  during  malfunctions. 

(2)  If  an  owner  or  operator  is 
controlling  a  group  of  tanks  with  a 
common  add-on  air  pollution  control 
device,  the  emission  limitations  of 
paragraphs  (c),  (d).  and  (e)  of  this 
section  apply  whenever  any  one 
affected  source  is  operated.  The 
emission  limitation  that  applies  to  the 
group  of  affected  sources  is: 

(i)  The  emission  limitation  identified 
in  paragraphs  (c),  (d),  and  (e)  of  this 
section  if  the  affected  sources  are 
performing  the  same  type  of  operation 
(e.g.,  hard  chromium  electroplating),  are 
subject  to  the  same  emission  limitation, 
and  are  not  controlled  by  an  add-on  air 
pollution  control  device  also  controlling 
nonaffected  sources; 


(ii)  The  emission  limitation  calculated 
according  to  §63  344(e)(3)  if  affected 
jources  are  performing  the  same  type  of 
op  ^ration,  are  subject  to  the  same 
emission  hmitation,  and  are  controlled 
wijh  an  add-on  air  pollution  ccmtrol 
deiice  that  is  also  controlling 
nonaffected  sources;  and 

(pii)  The  emission  limitation 
cal»[nilated  according  to  §  63.344(tt)(4)  if 
affected  Sources  are  performing  different 
types  of  operations,  or  affected  sources 
arei  performing  the  same  operations  but 
subject  to  different  emission  limitations, 
and  are  controlled  with  an  add-on  air 
pollution  control  device  that  may  also 
be  bontrolling  emissions  from 
noinffected  sources 

(p)(l)  Standards  for  hard  chiomiuiu 
electroplating  tanks.  During  tank 
operation,  each  owner  or  operator  of  an 
existing,  new.  or  reconstructed  affected 
source  shall  control  chromium 
emissions  discharged  to  the  atmosphere 
from  that  affected  source  by  not 
allowing  the  concentration  of  total 
chromium  in  the  exhaust  gas  stream 
discharged  to  the  atmosphere  to  exceed: 

(|)  0.015  milligrams  ottotal  chromium 
per  dry  standard  cubic  meter  (mg/dscm) 
of  Ventilation  air  (6.6x10"*  grains  per 
drM  standard  cubic  foot  [gr/dscf|);  or 

(ji)  0.03  mg/dscm  (l.Sxlos  gr/dscf)  if 
the  hard  chromium  electroplating  tank 
is  af\  existing  affected  source  and  is 
locked  at  a  small,  hard  chromium 
electroplating  facility. 

(i)(\)  An  owner  or  operator  may 
demonstrate  the  size  of  a  hard 
chromium  electroplating  facility 
through  the  definitions  in  §63.341  (a). 
Alternatively,  an  owner  or  operator  of  a 
facility  with  a  maximum  cumulative 
potential  rectifier  capacity  of  60  million 
amp-hr/yr  or  more  may  be  considered 
sm^ll  if  the  actual  cumulative  rectifier 
caplacily  is  less  thai.  60  million  amp-hr/ 
yr  ds  demonstrated  using  the  following 
probedures: 

(A:)  If  records  show  that  the  facility's 
previous  annual  actual  rectifier  capacity 
was  less  than  60  million  amp-hr/yr,  by 
usimg  nonresettable  cimpere-hr  meters 
and  keeping  monthly  records  of  actual 
ampere-hr  usage  for  each  12-nionth 
rolling  period  following  the  compliance 
dat(t  in  accordance  with  §63.346(b)(12). 
Tha  actual  cumulative  rectifier  capacity 
for  I  he  previous  12-month  rolling  period 
shdi  1  be  tabulated  monihiy  by  adding 
the  capacity  for  the  current  month  to  the 
capacities  for  the  previous  11  months; 
or 

(B)  By  accepting  a  Federally- 
enfqrceable  limit  on  the  maximum 
cunjulativc  potential  rectifier  capacity 
of  a  hard  cliromium  electroplating 
faci  ity  through  the  title  V  permit 
reqijircd  by  §  63.340(e),  and  bv 
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maintaining  monthly  records  in 
accordance  with  §63  346(b)(12)  to 
demonstrate  that  the  limit  has  not  been 
exceeded  The  actual  cumulative 
rectifier  capacity  for  the  previous  12- 
month  rolling  period  shall  be  tabulated 
monthly  by  adding  the  capacity  for  the 
current  month  to  the  capacities  for  the 
previous  11  months 

(ii)  Once  the  monthly  records 
required  to  be  kept  by  §  63.346(b)(12) 
and  by  this  paragraph  show  that  the 
actual  cumulative  rectifier  capacity  over 
the  previous  12-month  rolling  period 
corresponds  to  the  large  designation,  the 
owner  or  operator  is  subject  to  the 
emission  limitation  identified  in 
paragraph  (i,iil)(i)  of  this  section,  in 
accordance;  with  the  compliance 
schedule  of  §  63.343(a)(5). 

(d)  Standards  for  decorative 
chromium  electroplating  taoks  using  a 
chromic  acid  bath  and  chromium 
anodizing  tanks.  During  tank  operation, 
each  owner  or  operator  of  an  existing, 
new,  or  reconstructed  affected  source 
shall  control  chromium  emissions 
discharged  to  the  atmosphere  from  that 
affected  source  by  either: 

(1)  Not  allowing  the  concentration  of 
total  chromium  in  the  exhaust  gas 
stream  discharged  to  the  atmosphere  to 
exceed  0.01  mg/dscm  (4.4x10    ''gr/ 
dscf):  or 

(2)  If  a  chemical  fume  suppressant 
containing  a  wetting  agent  is  used,  by 
not  allowing  the  surface  tension  of  the 
electroplating  or  anodizing  baih 
contained  within  the  affected  source  to 
exceed  45  d>Ties  per  centimeter  (dvnes/ 
cm)  (3.1x10  -  •  pound-force  per  foot  [Ibf/ 
ft])  at  any  time  during  operation  of  the 
tank. 

(e)  Standards  for  decorative 
chromium  electroplating  tanks  using  a 
trivalent  chromium  bath.  (1)  Each  owner 
or  operator  of  an  existing,  new,  or 
reconstructed  decorative  chromium 
electroplating  tank  that  uses  a  trivalent 
chromium  bath  that  incorporates  a 
wetting  agent  as  a  bath  ingredient  is 
subject  to  the  recordkeeping  and 
reporting  requirements  of 

§§  63.346ro)(14)  and  63.347(i).  but  are 
not  subject  to  the  work  practice 
requirements  of  paragraph  (f)  of  this 
section,  or  the  continuous  compliance 
monitoring  requirements  in  §  63.343(c). 
The  wetting  agent  must  be  an  ingredient 
in  the  trivedent  chromium  bath 
components  purchased  from  vendors. 

(2)  Each  owner  or  operator  of  an 
existing,  new-,  or  reconstructed 
decorative  chromium  electroplating 
tank  that  uses  a  trivalent  chromium  bath 
that  does  not  incorporate  a  wetting 
agent  as  a  bath  ingredient  is  subject  to 
the  standards  of  paragraph  (d)  of  this 
section. 


(3)  tlach  owner  or  operator  of  existing, 
new.  or  reconstructed  decorative 
chromium  electroplating  tank  that  iiad 
been  using  a  trivalent  chromium  bath 
that  incorporates  a  wetting  agent  and 
ceases  using  this  type  of  bath  must 
fulfill  the  reporting  requirements  of 
§  63.347(i){3)  and  comply  with  the 
applicable  emission  limitation  within 
the  timeframe  specified  in 
§  63.343(a)(7) 

(0  Work  practice  standards.  The  work 
practice  standards  of  this  section 
address  operation  and  maintenance 
practices.  All  owners  or  operators 
subject  to  the  standards  in  paragraphs 
(c)  and  (d)  of  this  section  are  subject  to 
these  work  practice  standards. 

(l)(i)  At  all  times,  including  periods 
of  startup,  shutdown,  and  malfunction, 
owners  or  operators  shall  operate  and 
maintain  any  affected  source,  including 
associated  air  pollution  control  devices 
and  monitoring  equipment,  in  a  manner 
consistent  with  good  air  pollution 
control  practices,  consistent  with  the 
operation  and  maintenance  plan 
required  by  paragraph  (0(3)  of  this 
section. 

(ii)  Malfunctions  shall  be  corrected  as 
soon  as  practicable  after  their 
occurrence  in  accordance  with  the 
operation  and  maintenance  plan 
required  by  paragraph  (f)(3)  of  this 
section. 

(iii)  Operation  and  maintenance 
requirements  established  pursuant  to 
section  112  of  the  Act  are  enforceable 
independent  of  emissions  limitations  or 
other  requirements  in  relevant 
standards. 

(2)(i)  Determination  of  whether 
acceptable  operation  and  maintenance 
procedures  are  being  used  will  be  based 
on  information  available  to  the 
Administrator,  which  may  include,  but 
is  not  limited  to,  monitoring  results; 
review  of  the  operation  and 
maintenance  plan,  procedures,  and 
records;  and  inspection  of  the  source. 

(ii)  Based  on  the  results  of  a 
determination  made  under  paragraph 
(n(2)(i)ofthis  section,  the 
Administrator  may  require  that  an 
owner  or  operator  of  an  affected  source 
make  changes  to  the  operation  and 
maintenance  plan  required  by  paragraph 
(f)(3)  of  this  section  for  that  source. 
Revisions  may  be  required  if  the 
Administrator  finds  that  the  plan: 

(A)  Does  not  address  a  malfunction 
that  has  occurred; 

(B)  Fails  to  provide  for  the  operation 
of  the  affected  source,  the  air  pollution 
control  techniques,  or  the  control 
systeni  and  process  monitoring 
equipment  during  a  malfunction  in  a 
manner  consistent  with  good  air 
pollution  control  practices:  or 
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(C)  Does  not  provide  adequate 
procedures  for  correcting 
malfunctioning  process  equipment,  air 
pollution  control  techniques,  or 
monitoring  equipment  as  quickly  as 
practicable. 

(3)  Operation  and  maintenance  plan. 
(i)  The  owner  or  operator  of  an  affected 
source  subject  to  the  work  practices  of 
paragraph  (f)  of  this  section  shall 
prepare  an  operation  and  maintenance 
plan  to  be  implemented  no  later  than 
the  compUance  date.  The  plan  shall  be 
incorporated  by  reference  into  the 
source's  title  V  permit  and  shall  include 
the  following  elements: 

(A)  The  plan  shall  specify  the 
operation  and  maintenance  criteria  for 
the  affected  source,  the  add-on  air 
pollution  control  device  (if  such  a 
device  is  used  to  comply  with  the 
emission  limits),  and  the  process  and 
control  system  monitoring  equipment, 
and  shall  include  a  standardized 
checklist  to  document  the  operation  and 
maintenance  of  this  equipment; 

(B)  For  sources  using  an  add-on  air 
pollution  control  device  or  monitoring 
equipment  to  comply  with  this  subpart, 
the  plan  shall  incorporate  the  work 
practice  standards  for  that  device  or 
monitoring  equipment,  as  identified  in 
Table  1  of  this  section,  if  the  specific 
equipment  used  is  identified  in  Table  1 
of  this  section; 

(C)  If  the  specific  equipment  used  is 
not  identified  in  Table  1  of  this  section, 
the  plan  shall  incorporate  proposed 
work  practice  standards.  These 
proposed  work  practice  standards  shall 
be  submitted  to  the  Administrator  for 
approval  as  part  of  the  submittal 
reouired  under  §63. 343(d); 

(D)  The  plan  shall  specify  procedures 
to  be  followed  to  ensure  that  equipment 
or  process  malfunctions  due  to  poor 
maintenance  or  other  preventable 
conditions  do  not  occur;  and 

(E)  The  plan  shall  include  a 
systematic  procedure  for  identifying 


malfunctions  of  process  equipment, 
add-on  air  pollution  control  devices, 
and  process  and  control  system 
monitoring  equipment  and  for 
implementing  corrective  actions  to 
address  such  malfunctions. 

(ii)  If  the  operation  and  maintenance 
plan  fails  to  address  or  inadequately 
addresses  an  event  that  meets  the 
characteristics  of  a  malfunction  at  the 
time  the  plan  is  initially  developed,  the 
owner  or  operator  shall  revise  the 
operation  and  maintenance  plan  within 
45  days  after  such  an  event  occurs.  The 
revised  plan  shall  include  procedures 
for  operating  and  maintaining  the 
process  equipment,  add-on  air  pollution 
control  device,  or  monitoring  equipment 
during  similar  malfunction  events,  and 
a  program  for  corrective  action  for  such 
events. 

(iii)  Recordkeeping  associated  with 
the  operation  and  maintenance  plan  is 
identified  in  §63. 346(b).  Reporting 
associated  with  the  operation  jmd 
maintenance  plan  is  identified  in 
§  63.347  (g)  and  (h)  and  paragraph 
(0(3)(iv)  of  this  section. 

(iv)  If  actions  taken  by  the  owner  or 
operator  during  periods  of  malfunction 
are  inconsistent  with  the  procedures 
specified  in  the  operation  and 
maintenance  plan  required  by  paragraph 
(f)(3)(i)  of  this  section,  the  owner  or 
operator  shall  record  the  actions  taken 
for  that  event  and  shall  report  such 
actions  within  2  working  days  after 
commencing  actions  inconsistent  with 
the  plan.  This  report  shall  be  followed 
by  a  letter  within  7  working  days  after 
the  end  of  the  event,  unless  the  owner 
or  operator  makes  alternative  reporting 
arrangements,  in  advance,  with  the 
Administrator. 

(v)  The  owner  or  operator  shall  keep 
the  written  operation  and  maintenance 
plan  on  record  after  it  is  developed  to 
be  made  available  for  inspection,  upon 
request,  by  the  Administrator  for  the  life 
of  the  affected  source  or  until  the  source 


is  no  longer  subject  to  the  provisions  of 
this  subpart.  In  addition,  if  the 
operation  and  maintenance  plan  is 
revised,  the  owner  or  operator  shall 
keep  previous  (i.e.,  superseded)  versions 
of  the  operation  and  maintenance  plan 
on  record  to  be  made  available  for 
inspection,  upon  request,  by  the 
Administrator  for  a  period  of  5  years 
after  each  revision  to  the  plan. 

(vi)  To  satisfy  the  requirements  of 
paragraph  (f)(3)  of  this  section,  the 
owner  or  operator  may  use  applicable 
standard  operating  procedure  (SOP) 
manuals.  Occupational  Safety  and 
Health  Administration  (OSHA)  plans,  or 
other  existing  plans,  provided  the 
alternative  plans  meet  the  requirements 
of  this  section. 

(g)  The  standards  in  this  section  that 
apply  to  chromic  acid  baths  shall  not  he 
met  by  using  a  reducing  agent  to  change 
the  form  of  chromium  from  hexavalent 
to  trivalent. 

§  63.343    Compliance  provisions. 

(a)  Compliance  dates.  (1)  The  owner 
or  operator  of  an  existing  affected  source 
shall  comply  with  the  emission 
limitations  in  §  63.342  as  follows: 

(i)  No  later  than  1  year  after  January 
25,  1995,  if  the  affected  source  is  a 
decorative  chromium  electroplating 
tank;  and 

(ii)  No  later  than  2  years  after  January 
25, 1995,  if  the  affected  source  is  a  hard 
chromium  electroplating  tank  or  a 
chromium  anodizing  tank. 

(2)  The  owner  or  operator  of  a  new  or 
reconstructed  affected  source  that  has 
an  initial  startup  after  January  25, 1995, 
shall  comply  immediately  upon  startup 
of  the  source.  The  owner  or  operator  of 
a  new  or  reconstructed  affected  source 
that  has  an  initial  startup  after 
December  16, 1993  but  before  January 
25,  1995,  shall  follow  the  compliance 
schedule  of  §  63.6(b)  (3)  and  (4). 


Table  1  to  §63.342.— Summary  of  Work  Practice  Standards 


Control  technique 

Woric  practice  standards 

Frequency 

Composite  mesh-pad  (CMP)  sys- 

1. Visualty  inspect  device  to  ensure  there  is  proper  drainage,  no  chronic  acid 

1. 

1 /quarter. 

tem. 

buildup  on  the  pads,  and  no  evidence  of  chemical  attack  on  the  structural  integ- 
rity of  ttie  device. 

2.  Visually  inspect  back  portion  of  the  mesh  pad  ctosest  to  tfie  fan  to  ensure  ttiere 

2. 

1 /quarter. 

is  no  txeakthrough  of  chromic  acid  mist. 

3.  Vls<  tally  inspect  ductwork  from  tank  to  tt>e  control  device  to  ensure  ttiere  are  no 
leaks. 

4.  Perform  washdown  of  the  composite  mesh-pads  in  accordance  with  manufac- 

3. 

1 /quarter. 

4. 

Per  manufacturer 

turers  recommendations. 

Packed-bed  scrubber  (PSB) 

1.  Visually  inspect  device  to  ensure  there  is  proper  drainage,  no  chromk:  aad 
buiMup  on  the  packed  beds,  and  no  evkjence  of  chemical  attack  on  the  struc- 
tural integrity  of  the  devk?e. 

1. 

1 /quarter. 

2.  Visually  inspect  back  portion  of  the  ct>evron  blade  mist  eliminator  to  ensure  that 

2. 

1 /quarter 

it  Is  dry  and  there  is  no  breakthrough  of  chromic  acid  misL 

3.  Same  as  numtjer  3  above  

3. 

1 /quarter 

F  BS/CMP  system 

nber-tied  rna\  eRrrrinator' 
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Table  t  to  §63.342.-SuMMAflY  of  Work  Practice  SrANDARos-Conirnoed 


Control  technique 


A|f     poffution     control     device 
(APCD)  not  listed  In  rule. 


Work  practice  standvds 


4.  Add  fresh  makeup  water  to  the  top  of  the  packed  bed  - 

1.  Same  as  for  CMP  system 

2.  Same  as  for  CMP  system ~Z1Z.."Z....... 

3.  Same  as  for  CMP  system !".~  ..~!!1..!!!.".!!1T 

4.  Same  as  for  CMP  system 


.  VisuaBy  inspect  fiber-bed  unit  and  preWlering  device  lo'ensure'th^re  i's'wope^ 
drainage,  no  chrorrac  ackl  buildup  m  the  units,  and  no  evidence  of  chemical  at- 
tack on  the  structural  integrity  of  the  devices. 

2.  Visually  inspect  ductwork  from  lank  or  tanks  to  the  control  device  to  ensure 
there  are  no  leaks. 

3.  Perform  washdown  of  fiber  elements  In  accordance  with  manufacturers  rec- 
ommendations. 

To  be  proposed  by  the  source  for  approval  by  the  Administrator 


Monrtormg  Equipment 


Frequency 


4.  Whenever  makeup  is 
added. 

1.  1 /quarter. 

2.  1/quarter. 

3.  1/quarter. 

4.  Per  manufacturer. 
1.  1 /quarter. 


2.  1/quarter 

3.  Per  manufacturer. 

To  be  proposed  by  the 
source  for  approval 
by  the  Admjrwstrator. 


P  tot  tube 


S  alagmometer 


Backflush  With  water,  or  renx3ve  from  the  duct  and  rinse  with  fresh  water  Replace 
m  the  duct  and  rotate  180  degrees  to  ensure  that  the  same  zero  reading  is  ob- 
tained. Check  pilot  tube  ends  (or  damage.  Replace  prtot  lube  if  cracked  or  fa- 
tigued. 

Foltow  manutacfajrers  recommendations 


1/quarter. 


J^J.f^greater  than  50  percent  of  tt>e  scrubber  water  is  drained  (e.g..  for  maintenance  purposes),  makeup  water  may  be  added  to  the  scmbber 

flo^'^eSSrilTK^^I^^^'S^^FT^^^  '^-akeup  water  wou« 

such  that  the  makeup  water  would  ftow1;ountercu^  toThe  ir^ow  tJJro^'tfl^uS  ^  ^^  downstream  of  the  packmg  rratenal 

meS  ^S:^  S;S;S  ££^  ffSd't^ral^gST"^^'"  °'  ''^  «ber-bedm.st  eliminator  to  prevent  plugging  do  no,  apply  as  k>ng  as 


(3)  The  owner  or  operator  of  an 
existing  area  source  that  increases  actual 
or  potential  emissions  of  hazardous  air 
pollutants  such  that  the  area  source 
becomes  a  major  source  must  comply 
with  the  provisions  for  existing  major 
sources,  including  the  reporting 
provisions  of  §  63.347(g),  immetiiafely 
upon  becoming  a  major  source. 

|(4)  The  owner  or  operator  of  a  new 
area  source  (i.e.,  an  area  source  for 
which  construction  or  reconstruction 
was  commenced  after  IDecember  16. 
1993)  that  increases  actual  or  potential 
emissions  of  hazardous  air  pollutants 
su  ±  that  the  area  source  becomes  a 
major  source  must  comply  with  the 
provisions  for  new  major  sources, 
imimediately  upon  becoming  a  major 
sojixce. 

13)  An  owner  or  operator  of  an 
existing  hard  chromium  electroplating 
tank  or  tanks  located  at  a  small,  hard 
chfomium  electroplating  facility  that 
increases  its  maximum  cumulative 
potential  rectifier  capacity,  or  its  actual 
cu4nulative  rectifier  capacity,  such  that 
th(|  facility  becomes  a  large,  hard 
chtomium  electroplating  facility  mu!»t 
roi|nply  with  the  requirements  of 
§  63.342(c)(l)(il  for  all  hard  chromium 
eleptroplating  tanks  at  the  facility  no 
later  than  1  year  after  the  month  in 
which  monthly  records  required  by 


§§  63.342(c)(2)  and  63.346(b)(12)  show 
that  the  large  designation  is  met. 
(6)  Request  for  an  extension  of 
compUance.  An  owner  or  operator  of  an 
affected  source  or  sources  that  requests 
an  extension  of  compUance  shall  do  so 
in  accordance  with  tliis  paragraph  and 
the  applicable  paragraphs  of  §  63.6(i). 
When  the  owner  or  operator  is 
requesting  the  extension  for  more  than 
one  affected  source  located  at  the 
facility,  then  only  one  request  may  be 
submitted  for  all  affected  soun  es  at  thn 
facility. 

(i)  The  owner  or  operator  of  an 
existing  affected  source  who  is  unable  to 
comply  with  a  relevant  standard  under 
this  subpart  may  request  that  the 
Administrator  (or  a  State,  when  the 
State  has  an  approved  part  70  permit 
program  and  the  source  is  required  to 
obtain  a  part  70  permit  under  that 
program,  or  a  State,  when  the  Slate  has 
been  delegated  the  authority  to 
implement  and  enforce  the  emission 
standard  for  that  source)  grant  an 
extension  allowing  the  owner  or 
operator  up  to  1  additional  year  to 
comply  with  the  standard  for  the 
affected  source.  The  owner  or  operator 
of  an  affected  source  who  has  requested 
an  extension  of  compliance  under  this 
paragraph  and  is  otherwise  requireti  lo 
obtain  a  title  V  permit  for  the  source 
shall  apply  for  such  permit  or  apply  to 


have  the  title  V  permit  revised  to  - 
incorporate  the  conditions  of  the 
extension  of  compliance.  The 
conditions  of  an  extension  of 
compliance  granted  under  this 
paragraph  will  be  incorporated  into  the 
owner  or  operator's  title  V  permit  for  thr 
afTected  source(s)  according  to  the 
provisions  of  40  CFR  part  70  or  40  CFT? 
part  71,  whichever  is  applicable. 

(ii)  Any  request  under  this  paragraph 
for  an  extension  of  comphance  with  a 
relevant  standard  shall  be  submitted  in 
writing  to  the  appropriate  authoritv  not 
later  than  6  months  before  the  affected 
.source's  compliance  date  as  specified  in 
this  section. 

(7)  An  owner  or  operator  of  a 
decorative  chromium  electroplating 
tank  that  uses  a  trivalent  chromium  bath 
that  incorporates  a  wetting  agent,  and 
that  ceases  using  the  trivalent  chromium 
process,  must  comply  with  the  emistiiun 
limitation  now  applicable  to  the  tank 
within  1  year  of  switching  bath 
iiperation. 

(b)  Methods  to  demonstrate  itutial 
compliance.  (1)  Except  as  proxided  in 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section,  an  owner  or  operator  of  an 
affetrted  source  subject  to  the 
requirements  of  this  subpart  is  required 
to  conduct  an  initial  performance  test  as 
requirmt  under  §63.7.  using  the 
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procedures  and  test  methods  listed  in 
§63.7  and  §63.344. 

(2)  If  the  owner  or  operator  of  an 
affected  source  meets  all  of  the 
following  criteria,  an  initial 
performance  test  is  not  required  to  be 
conducted  under  this  subpart: 

(i)  The  affected  source  is  a  decorative 
chromium  electroplating  tank  or  a 
chromium  anodizing  tank;  and 

(ii)  A  wetting  agent  is  used  in  the 
plating  or  anodizing  bath  to  inhibit 
chromiimi  emissions  from  the  affected 
source;  and 

(iii)  The  owner  or  operator  complies 
with  the  applicable  surface  tension  limit 
of  §  63.342(d)(2)  as  demonstrated 
through  the  continuous  compliance 
monitoring  required  by  paragraph 
(c)(5)(ii)  of  this  section. 

(3)  If  the  affected  source  is  a 
decorative  chromium  electroplating 
tank  using  a  trivalent  chromium  bath, 
and  the  owner  or  operator  is  subject  to 
the  provisions  of  §  63.342(e).  an  initial 
performance  test  is  not  required  to  be 
conducted  under  this  subpart. 

(c)  Monitoring  to  demonstrate 
continuous  compliance.  The  owner  or 
operator  of  an  affected  source  subject  to 
the  emission  limitations  of  this  subpart 
shall  conduct  monitoring  according  to 
the  type  of  air  pollution  control 
technique  that  is  used  to  comply  with 
the  emission  limitation.  The  monitoring 
required  to  demonstrate  continuous 
compliance  with  the  emission 
limitations  is  identified  in  this  section 
for  the  air  pollution  control  techniques 
expected  to  be  used  by  the  owners  or 
operators  of  affected  sources. 

(1)  Composite  mesh-pad  systems,  (i) 
During  the  initial  performance  test,  the 
owTier  or  operator  of  an  affected  source, 
or  a  group  of  affected  sources  under 
common  control,  complying  with  the 
emission  limitations  in  §  63.342  through 
the  use  of  a  composite  mesh-pad  system 
shall  determine  the  outlet  chromium 
concentration  using  the  test  methods 
and  procedures  in  §  63.344(c).  and  shall 
establish  as  a  site-specific  operating 
parameter  the  pressure  drop  across  the 
system,  setting  the  value  that 
corresponds  to  compliance  with  the 
applicable  emission  limitation,  using 
the  procedures  in  §  63.344(d)(5).  An 
owner  or  operator  may  conduct  multiple 
performance  tests  to  establish  a  range  of 
compliant  pressure  drop  values,  or  may 
set  as  the  compliant  value  the  average 
pressure  drop  measured  over  the  three 
test  runs  of  one  performance  test  and 
accept  ±1  inch  of  water  column  from 
this  value  as  the  compliant  range. 

(ii)  On  and  after  the  date  on  which  the 
initial  performance  test  is  required  to  be 
completed  under  §  63.7.  the  owner  or 
operator  of  an  affected  source,  or  group 


of  affected  sources  under  common 
control,  shall  monitor  and  record  the 
pressure  drop  across  the  composite 
mesh-pad  system  once  each  day  that 
any  affected  source  is  operating.  To  be 
in  compliance  with  the  standards,  the 
composite  mesh-pad  system  shall  be 
operated  within  ±1  inch  of  water 
column  of  the  pressure  drop  value 
established  during  the  initial 
performance  test,  or  shall  be  operated 
within  the  range  of  compliant  values  for 
pressure  drop  established  during 
multiple  performance  tests. 

(2)  Packed-bed  scrubber  systems,  (i) 
During  the  initial  performance  test,  the 
owner  or  operator  of  an  affected  source, 
or  group  of  affected  sources  under 
common  control,  complying  with  the 
emission  limitations  in  §63.342  through 
the  use  of  a  packed-bed  scrubber  system 
shall  determine  the  outlet  chromium 
concentration  using  the  procedures  in 
§  63.344(c),  and  shall  establish  as  site- 
specific  operating  parameters  the 
pressure  drop  across  the  system  and  the 
velocity  pressure  at  the  common  inlet  of 
the  control  device,  setting  the  value  that 
corresponds  to  compliance  with  the 
applicable  emission  limitation  using  the 
procedures  in  §  63.344(d)  (4)  and  (5).  An 
owner  or  operator  may  conduct  multiple 
performance  tests  to  establish  a  range  of 
compliant  operating  parameter  values. 
Alternatively,  the  owner  or  operator 
may  set  as  the  compliant  value  the 
average  pressure  drop  and  inlet  velocity 
pressure  measured  over  the  three  test 
runs  of  one  performance  test,  and  accept 
±1  inch  of  water  column  from  the 
pressure  drop  value  and  ±10  percent 
from  the  velocity  pressure  value  as  the 
compliant  range. 

(ii)  On  and  after  the  date  on  which  the 
initial  performance  test  is  required  to  be 
completed  under  §  63.7.  the  owner  or 
operator  of  an  affected  source,  or  group 
of  affected  sources  under  common 
control,  shall  monitor  and  record  the 
velocity  pressure  at  the  inlet  to  the 
packed-bed  scrubber  and  the  pressure 
drop  across  the  scrubber  system  once 
each  day  that  any  affected  source  is 
operating.  To  be  in  compliance  with  the 
standards,  the  scrubber  system  shall  be 
operated  within  ±10  percent  of  the 
velocity  pressure  value  established 
during  the  initial  performance  test,  and 
■  within  ±1  inch  of  water  column  of  the 
pressure  drop  value  established  during 
the  initial  performance  test,  or  within 
the  range  of  compliant  operating 
parameter  values  established  during 
multiple  performance  tests. 

(3)  Packed-bed  scrubber/composite 
mesh-pad  system.  The  owner  or 
operator  of  an  affected  source,  or  group 
of  affected  sources  under  common 
control,  that  uses  a  packed-bed  scrubber 


in  conjunction  with  a  composite  mesh- 
pad  system  to  meet  the  emission 
limitations  of  §  63.342  shall  comply 
with  the  monitoring  requirements  for 
composite  mesh-pad  systems  as 
identified  in  paragraph  (c)(1)  of  this 
section. 

(4)  Fiber-bed  mist  eliminator,  (i) 
During  the  initial  performance  test,  the 
owner  or  operator  of  an  affected  source, 
or  group  of  affected  sources  under 
common  control,  complying  with  the 
emission  Hmitations  in  §63.342  through 
the  use  of  a  fiber-bed  mist  eliminator 
shall  determine  the  outlet  chromium 
concentration  using  the  procedures  in 
§  63.344(c),  and  shall  establish  as  a  site- 
specific  operating  parameter  the 
pressure  drop  across  the  fiber-bed  mist 
eliminator  and  the  pressure  drop  across 
the  control  device  installed  upstream  of 
the  fiber  bed  to  prevent  plugging,  setting 
the  value  that  corresponds  to 
compliance  with  the  applicable 
emission  limitation  using  the 
procedures  in  §63. 344(d)(5).  An  owner 
or  operator  may  conduct  multiple 
performance  tests  to  establish  a  range  of 
compliant  pressure  drop  values,  or  may 
set  as  the  compliant  value  the  average 
pressure  drop  measured  over  the  three 
test  runs  of  one  performance  test  and 
accept  ±  1  inch  of  water  column  from 
this  value  as  the  compliant  range. 

(ii)  On  and  after  the  date  on  which  the 
initial  performance  test  is  required  to  be 
completed  under  §  63.7,  the  owner  or 
operator  of  an  affected  source,  or  group 
of  affected  sources  under  common 
control,  shall  monitor  and  record  the 
pressure  drop  across  the  fiber-bed  mist 
eliminator,  and  the  control  device 
installed  upstream  of  the  fiber  bed  to 
prevent  plugging,  once  each  day  that 
any  affected  source  is  operating.  To  be 
in  compliance  with  the  standards,  the 
fiber-bed  mist  eliminator  and  the 
upstream  control  device  shall  be 
operated  within  ±  1  inch  of  water 
column  of  the  pressure  drop  value 
established  during  the  initial 
performance  test,  or  shall  be  operated 
within  the  range  of  compliant  values  for 
pressure  drop  established  during 
multiple  performance  tests. 

(5)  Wetting  agent-t\j)e  or  combination 
wetting  agent-type/foam  blanket  fume 
suppressants,  (i)  During  the  initial 
performance  test,  the  owner  or  operator 
of  an  affected  source"  complying  with 
the  emission  limitations  in  §63.342 
through  the  use  of  a  wetting  agent  in  the 
electroplating  or  anodizing  bath  shall 
determine  the  outlet  chromium 
concentration  using  the  procedures  in 
§  63.344(c).  The  owner  or  operator  shall 
establish  as  the  site-specific  operating 
parameter  the  surface  tension  of  the 
bath  using  Method  306B.  appendix  A  of 


this  part,  setting  the  maxiBium  value 
that  corresponds  to  compliance  with  the 
applicable  emission  limitation.  In  lieu 
of  establishing  the  maximuni  surface 
tension  during  the  performance  test,  the 
owner  or  operator  may  accept  45  dynes/ 
cm  as  the  maximum  surface  tension 
value  that  corresponds  to  compliance 
with  the  applicable  emission  limitation. 
However,  the  owner  or  operator  is 
exempt  from  conducting  a  performance 
test  only  if  the  criteria  of  paragraph 
(b)(2)  of  this  section  are  met. 

(ii)  On  and  after  the  date  on  which  the 
initial  performance  test  is  required  to  be 
completed  under  §  63.7,  the  owner  or 
operator  of  an  affected  source  shall 
monitor  the  surface  tension  of  the 
electroplating  or  anodizing  bath. 
Operation  of  the  affected  source  at  a 
surface  tension  greater  than  the  value 
established  during  the  performance  test, 
or  greater  than  45  dynes/cm  if  the  owner 
or  Operator  is  using  this  value  in 
accordance  with  paragraph  (cK5)(i)  of 
this  section,  shall  constitute 
noncompliance  with  the  standards.  The 
surface  tension  shall  be  monitored 
according  to  the  following  schedule: 

(A)  The  surface  tension  shall  be 
measured  once  every  4  hours  during 
operation  of  the  tank  with  a 
stalagmonaeter  or  a  teasiometer  as 
specified  in  Method  30BB,  appendix  A 
of  this  part. 

(B)  Tne  time  between  monitoring  can 
be  increased  if  there  have  been  no 
excecdances.  The  surface  tension  shall 
be  measured  once  every  4  hours  of  tank 
operation  for  the  first  40  hours  of  tank 
operation  after  the  compliance  date. 
Once  there  are  no  exceedances  during 
40  hours  of  tank  operation,  surface 
tension  measurement  may  be  conducted 
once  every  8  hours  of  tank  operation. 
Once  there  are  no  excecdances  during 
40  hours  of  tank  operation,  surface 
tension  measurem«it  may  be  conducted 
once  every  40  hoars  of  tank  operation 
on  an  ongoing  basis,  until  an 
cxceedance  occurs.  The  minimum 
frequency  of  monitoring  allowed  by  this 
subpart  is  once  every  40  hours  of  tank 
operation. 

(C)  Once  an  exceedance  occurs  as 
indicated  through  surface  tension 
monitoring,  the  original  monitoring 
schedule  oJF  once  every  4  hours  must  be 
resumed.  A  subsequent  decrease  in 
ftuqitency  shall  follow  the  schedule  laid 
out  in  paragraph  (c)(5UiiKB)  of  this 
section.  For  example,  if  an  owner  or 
operator  had  been  monitoring  an 
affected  source  once  every  40  hours  and 
an  exceedance  occurs,  subsequent 
monitoring  would  take  place  oocc  every 
4  hours  of  tank  operation.  Ooce  aa 
exceedance  does  not  occur  for  40  hours 
of  tmk  operation.,  monitoring  cxa  occw 
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once  every  8  hours  of  tank  operation. 
Once  an  exceedance  does  not  occur  for 
40  hours  of  tarik  operation  on  this 
schedule,  monitoring  can  occur  once 
every  40  hours  of  tank  operation. 

(iii)  Once  a  bath  solution  is  drained 
from  the  affected  tank  and  a  new 
solution  added,  the  original  monitoring 
schedule  of  once  every  4  hours  must  be 
resumed,  with  a  decrease  in  monitoring 
frequency  allowed  following  the 
procedures  of  paragraphs  (c)(5Mii)  (B> 
and  (C)  of  this  section. 

(6)  Foam  blanket-type  fume 
suppressants,  (i)  During  the  initial 
performance  test,  the  owner  or  operator 
of  an  affiected  source  complying  with 
the  emission  limitations  in  §  63.342 
through  the  use  of  a  foam  blanket  in  the 
electroplating  or  anodizing  bath  shall 
determine  the  outlet  chromium 
concentration  using  the  procedures  in 
§  63.344(c),  and  shall  establish  as  the 
site-specific  operating  parameter  the 
thickness  of  the  foam  blanket,  setting 
the  minimum  thickness  that 
corresponds  to  compliance  with  the 
applicable  emission  limitatitMi.  In  lieu 
of  establishing  the  minimum  foam 
blanket  thickness  during  the 
performar>ce  test,  the  owner  or  operator 
may  accept  2.54  centimeters  (1  inch)  as 
the  minimum  foam  blanket  thickness 
that  corresponds  to  compliance  with  the 
applicable  emission  limitation.  All  foam 
blanket  measurements  must  be  taken  in 
close  proximity  to  the  workpiece  or 
cathode  area  in  the  plating  tank(s). 

(ii)  On  and  after  the  dale  on  which  the 
initial  performance  test  is  required  to  be 
completed  under  §63.7,  the  owner  or 
operator  of  an  affected  source  shall 
monitor  the  foam  blanket  thickness  of 
the  electroplating  or  anodizing  bath. 
Operation  of  the  affected  source  at  a 
foam  blanket  thickness  less  than  the 
value  established  during  the 
performance  test,  or  less  than  2.54  cm 
(1  inch)  if  the  owner  or  operator  is  using 
this  value  in  accordai>ce  with  paragraph 
(c)(6)(i)  of  this  section,  shall  constitute 
noncompliaiM:e  with  the  standards.  The 
foam  blanket  thickness  shall  be 
measured  according  to  the  following 
schedule: 

(A)  The  foam  blanket  thickness  shall 
be  measured  once  every  1  hour  of  tank 
operation. 

(B)  The  time  between  monitoring  can 
be  increased  if  there  have  been  no 
exceedances.  The  foam  blanket 
thickness  shall  be  measured  once  every 
hour  of  tank  operation  for  the  first  40 
hours  of  tank  operation  after  the 
compliance  date.  Ones  there  are  no 
exceedances  for  40  hours  of  tank 
operation,  foam  blanket  thickness 
measurement  may  be  (:»aduct«Ki  once 
every  4  bouts  <rf  tank  operation.  Onr* 


there  are  no  exceedarKes  during  40 
hoars  of  tank  operation,  foam  blanket 
thickness  measurement  may  be 
conducted  once  every  8  hours  of  tank 
operation  on  an  ongoing  basis,  until  an 
exceedance  occurs.  The  minimum 
frequency  of  monitoring  allowed  by  tW« 
subpat  is  once  per  8  hours  of  tank 
operation. 

(C)  Once  an  exceedance  occurs  as 
indicated  through  foam  blanket 
thickness  monitoring,  the  original 
monitoring  schedule  of  once  every  hour 
must  be  resumed.  A  subsequent 
decrease  in  frequency  shall  follow  thfl 
schedule  laid  out  in  paragraf)h 
(c)(6)(ii){B)  of  this  section.  For  exampli-, 
if  an  owner  or  operator  had  been 
monitoring  an  affected  source  once 
every  8  hours  and  an  exceedance 
occurs,  .subsequent  monitoring  wotiH 
lake  place  once  ever\'  hour  of  tank 
operation.  Once  an  exceedance  does  noi 
occur  for  40  hours  of  tank  operation, 
monitoring  can  occur  once  evcrj-  4 
hours  of  tank  operation.  Once  an 
exceedance  does  not  occur  for  40  bouRt 
of  tank  operation  on  this  schedirle. 
monitoring  can  occur  once  every  8 
hours  of  tank  operation. 

(iii)  Once  a  bath  solution  is  drainwl 
from  the  affected  lank  and  a  new 
solution  added,  the  original  monitoring 
.schedule  of  once  every  hour  niusit  be 
resumed,  with  a  decrease  in  monitoring 
frequency  allowed  following  the 
procedures  of  paragraphs  (c)(6)(ii)  fB) 
and  (C)  of  this  section. 

(7)  Fume  suppressant/add-on  contml 
device,  (i)  if  tiie  owner  or  operator  of  an 
affected  source  uses  both  a  fume 
suppressant  and  add-on  control  device 
.ind  both  are  needed  to  comply  with  thr 
applicable  emission  hmit,  monitoring 
requirements  as  identified  in  p.-iragraphs 
(c)  (1 )  through  (6)  of  this  section,  and 
the  work  practice  standards  of  Table  l 
of  §  63.342.  apply  for  each  of  tlie  coutnii 
techniques  used. 

(ii)  If  the  owner  or  operator  of  an 
affected  source  uses  both  a  fume 
suppressant  and  add-on  control  deviiy. 
but  only  one  of  these  techniques  is 
needed  to  comply  *rith  the  applicable 
emission  limit,  monitoring  rpqtijremenl> 
as  identified  in  paragraphs  (c)  (1) 
through  (6)  of  this  .section,  and  work 
practice  standards  of  Table  1  of 
§  63.342,  apply  only  for  the  contml 
technique  used  to  achieve  conipHanrr 
(8)  Use  of  an  altf^natjve  monitoring 
method,  (i)  Requests  and  approvals  of 
alternative  monitoring  metbod.s  shall  b«' 
considered  in  accordance  with 
§63.8(fHl).  (fX3).  (fK4),  and  (f)f5). 

(ii)  After  receipt  and  consideratKin  #rf 
an  application  lor  an  alternative 
monitoring  method,  the  Admim^fr^no^ 
niay  apptwe  altemaftives  to  «ny 
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monitoring  methods  or  procedures  of 
this  subpart  including,  but  not  limited 
to,  the  following: 

(A)  Alternative  monitoring 
requirements  when  installation  or  use  of 
monitoring  devices  specified  in  this 
subpart  would  not  provide  accurate 
measurements  due  to  interferences 
caused  by  substances  within  the  effluent 
gases:  or 

(B)  Alternative  locations  for  installing 
monitoring  devices  when  the  owner  or 
operator  can  demonstrate  that 
installation  at  alternate  locations  will 
enable  acciu^te  and  representative 
measurements. 

(d)  An  owner  or  operator  who  uses  an 
air  pollution  control  device  not  listed  in 
this  section  shall  submit  a  description  of 
the  device,  test  results  collected  in 
accordance  with  §  63.344(c)  verifying 
the  performance  of  the  device  for 
reducing  chromium  emissions  to  the 
atmosphere  to  the  level  required  by  this 
subpart,  a  copy  of  the  operation  and 
maintenance  plan  referenced  in 
§  63.342(f)  including  proposed  work 
practice  standards,  and  appropriate 
operating  parameters  that  will  be 
monitored  to  establish  continuous 
compliance  with  the  standards.  The 
monitoring  plan  submitted  identifying 
the  continuous  compliance  monitoring 
is  subject  to  the  Administrator's 
approval. 

f  63.344    Performance  test  requirements 
and  test  methods. 

(a)  Performance  test  requirements. 
Performance  tests  shall  be  conducted 
using  the  test  methods  and  procedures 
in  this  section  and  §  63.7.  Performance 
test  results  shall  be  documented  in 
complete  test  reports  that  contain  the 
information  required  by  paragraphs 
(a)(1)  through  (a)(9)  of  this  section.  The 
test  plan  to  be  followed  shall  be  made 
available  to  the  Administrator  prior  to 
the  testing,  if  requested. 

(1)  A  brief  process  description; 

(2)  Sampling  location  description(s); 

(3)  A  description  of  sampling  and 
analytical  procedures  and  any 
modifications  to  standard  procedures; 

(4)  Test  results; 

(5)  Quality  assurance  procedures  and 
results; 

(6)  Records  of  operating  conditions 
during  the  test,  preparation  of 
standards,  and  calibration  procedures; 

(7)  Raw  data  sheets  for  field  sampling 
and  field  and  laboratory  analyses; 

(8)  Documentation  of  calculations; 
and 

(9)  Any  other  information  required  by 
the  test  method. 

(b)(1)  If  the  owner  or  operator  of  an 
affected  soiure  conducts  performance 
testing  at  startup  to  obtain  an  operating 


permit  in  the  State  in  which  the  affected 
source  is  located,  the  results  of  such 
testing  may  be  used  to  demonstrate 
compliance  with  this  subpart  if: 

(i)  The  test  methods  ana  procedures 
identified  in  paragraph  (c)  of  this 
section  were  used  during  the 
performance  test; 

(ii)  The  performance  test  was 
conducted  imder  representative 
operating  conditions  for  the  source; 

(iii)  The  performance  test  report 
contains  the  elements  required  by 
paragraph  (a)  of  this  section;  and 

(iv)  Tne  owner  or  operator  of  the 
affected  source  for  which  the 
performance  test  was  conducted  has 
sufficient  data  to  establish  the  operating 
parameter  value(s)  that  correspond  to 
compliance  with  the  standards,  as 
required  for  continuous  compliance 
monitoring  under  §  63.343(c). 

(2)  The  results  of  tests  conducted 
prior  to  December  1991  in  which 
Method  306A.  appendix  A  of  this  part, 
was  used  to  demonstrate  the 
performance  of  a  control  technique  are 
not  acceptable. 

(c)  Test  methods.  Each  owner  or 
operator  subject  to  the  provisions  of  this 
subpart  and  required  by  §  63.343(b)  to 
conduct  an  initial  performance  test  shall 
use  the  test  methods  identified  in  this 
section  to  demonstrate  compliance  with 
the  standards  in  §  63.342. 

(1)  Method  306  or  Method  306A, 
"Determination  of  Chromium  Emissions 
From  Decorative  and  Hard  Chromium 
Electroplating  and  Anodizing 
Operations,"  appendix  A  of  this  part 
shall  be  used  to  determine  the 
chromiiun  concentration  from  hard  or 
decorative  chromium  electroplating 
tanks  or  chromium  anodizing  tanks.  The 
sampling  time  and  sample  volume  for 
each  run  of  Methods  306  and  306A, 
appendix  A  of  this  part  shall  be  at  least 
120  minutes  and  1.70  dscm  (60  dscf), 
respectively.  Methods  306  and  306A. 
appendix  A  of  this  part  allow  the 
measurement  of  either  total  chromium 
or  hexavalent  chromium  emissions.  For 
the  purposes  of  this  standard,  sources 
using  chromic  acid  baths  can 
demonstrate  compliance  with  the 
emission  Umits  of  §  63.342  by 
measuring  either  total  chromium  or 
hexavalent  chromium.  Hence,  the 
hexavalent  chromium  concentration 
measured  by  these  methods  is  equal  to 
the  total  chromium  concentration  for 
the  affected  operations. 

(2)  The  California  Air  Resources 
Board  (CARE)  Method  425  (which  is 
available  by  contacting  the  California 
Air  Resources  Board,  1102  Q  Street, 
Sacramento,  California  95814)  may  be 
used  to  determine  the  chromium 
concentration  from  hard  and  decorative 


chromium  electroplating  tanks  and 
chromium  anodizing  tanks  if  the 
following  conditions  are  met: 

(i)  If  a  col^rimethc  analysis  method  is 
used,  the  sampling  time  and  volume 
shall  be  sufficient  to  result  in  33  to  66 
micrograms  of  catch  in  the  sampling 
train. 

(ii)  If  Atomic  Absorption  Graphite 
Furnace  (AAGF)  or  Ion  Chromatography 
with  a  Post-column  Reactor  (ICPCR) 
analyses  were  used,  the  sampling  time 
and  volume  should  be  sufficient  to 
result  in  a  sample  catch  that  is  5  to  10 
times  the  minimum  detection  limit  of 
the  analytical  method  (i.e.,  1.0 
microgram  per  liter  of  sample  for  AAGF 
and  0.5  microgram  per  liter  of  sample 
for  ICPCR). 

(iii)  In  the  case  of  either  paragraph 
(c)(2)  (i)  or  (ii)  of  this  section,  a 
minimum  of  3  separate  runs  must  be 
conducted.  The  other  requirements  of 
§  63.7  that  apply  to  affected  sources,  as 
indicated  in  Table  1  of  this  subpart, 
must  also  be  met. 

(3)  Method  306B,  "Surface  Tension   • 
Measurement  and  Recordkeeping  for 
Tanks  Used  at  Decorative  Chromium 
Electroplating  and  Anodizing 
Facilities,"  appendix  A  of  this  part  shall 
be  used  to  measure  the  surface  tension 
of  electroplating  and  anodizing  baths. 

(4)  Alternate  test  methods  may  also  be 
used  if  the  method  has  been  validated 
using  Method  301.  appendix  A  of  this 
part  and  if  approved  by  the 
Administrator.  Procedures  for 
requesting  and  obtaining  approval  are 
contained  in  §  63.7(f). 

(d)  Establishing  site-specific  operating 
parameter  values.  (1)  Each  owner  or 
operator  required  to  establish  site- 
specific  operating  parameters  shall 
follow  the  procedures  in  this  section. 

(2)  All  monitoring  equipment  shall  be 
installed  such  that  representative 
measurements  of  emissions  or  process 
parameters  from  the  affected  source  are 
obtained.  For  monitoring  equipment 
purchased  from  a  vendor,  verification  of 
the  operational  status  of  the  monitoring 
equipment  shall  include  execution  of 
the  manufacturer's  written 
specifications  or  recommendations  for 
installation,  operation,  and  calibration 
of  the  system. 

(i)  Specifications  for  differential 
pressure  measurement  devices  used  to 
measure  velocity  pressure  shall  be  in 
accordance  with  section  2.2  of  Method 
2  (40  CFR  part  60,  appendix  A). 

(ii)  Specification  tor  differential 
pressure  measurement  devices  used  to 
measure  pressure  drop  across  a  control 
system  shall  be  in  accordance  with 
manufacturer's  accuracy  specifications. 

(3)  The  surface  tension  of 
electroplating  and  anodizing  baths  shall 
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lie  measured  using  Method  306B, 
'^Surface  Tension  Measurement  and 
Recordkeeping  for  Tanks  used  at 
Decorative  Chromium  Electroplating 
and  Anodizing  Facilities,"  appendix  A 
« if  this  part.  This  method  should  also  be 
Dollowed  when  wetting  agent  type  or 
(Jombination  wetting  agent/foam  blanket 
type  fume  suppressants  are  used  to 
dqntrol  chromium  emissions  from  a 
Hard  chromium  electroplating  tank  and 
surface  tension  measurement  is 
oonducted  to  demonstrate  continuous 
dompliance.  r 

I  (4)  The  owner  or  operator  of  a  source 
required  to  measure  the  velocity 
pressure  at  the  inlet  to  an  add-on  air 
liollution  control  device  in  accordance 
With  §  63.343(c)(2).  shall  establish  the 
site-specific  velocity  pressure  as 
follows: 

(i)  Locate  a  velocity  traverse  port  in  a 
section  of  straight  duct  that  connects  the 
hooding  on  the  plating  tank  or  tanks 
vi>i\h  the  control  device.  The  port  shall 
be  located  as  close  to  the  control  system 
as  possible,  and  shall  be  placed  a 
minimum  of  2  duct  diameters 
downstream  and  0.5  diameter  upstream 
ojf  any  flow  disturbance  such  as  a  bend, 
ekpansion,  or  contraction  (see  Method 
1.  40  CFR  part  60,  appendix  A).  If  2.5 
diameters  of  straight  duct  work  does  not 
exist,  locate  the  port  0.8  of  the  duct 
diameter  downstream  and  0.2  of  the 
duct  diameter  upstream  from  any  flow 
disturbance. 

|(ii)  A  12-point  velocity  traverse  of  the 
duct  to  the  control  device  shall  be 
conducted  along  a  single  axis  according 
to  Method  2  (40  CFR  part  60.  appendix 
A)  using  an  S-type  pitot  tube; 
n)easurement  of  the  barometric  pressure 
and  duct  temperature  at  each  traverse 
point  is  not  required,  but  is  suggested. 
Mark  the  S-type  pitot  tube  as  specified 
in  Method  1  (40  CFR  part  60,  appendix 
A)  with  12  points.  Measure  the  velocity 
pressure  (Ap)  Values  for  the  velocity 
points  and  record.  Determine  the  square 
root  of  the  individual  velocity  point  Ap 
values  and  average.  The  point  with  the 
square  root  value  that  comes  closest  to 
the  average  square  root  value  is  the 
point  of  average  velocity.  The  Ap  value 
measured  for  this  point  during  the 
performance  test  will  be  used  as  the 
reference  for  future  monitoring. 


(5)  The  owner  or  operator  of  a  source 
required  to  measure  the  pressure  drop 
across  the  add-on  air  pollution  control 
device  in  accordance  with  §  63.343(c) 
(1)  through  (4)  may  establish  the 
pressure  drop  in  accordance  with  the 
following  guidelines: 

(i)  Pressure  taps  shall  be  installed  at 
any  of  the  following  locations: 

lA)  At  the  inlet  and  outlet  of  the 
control  system.  The  inlet  tap  should  be 
installed  in  the  ductwork  just  prior  to 
the  control  device  and  the 
corresponding  outlet  pressure  tap 
should  be  installed  on  the  outlet  side  of 
the  control  device  prior  to  the  blower  or 
on  the  downstream  side  of  the  blower: 

(B)  On  each  side  of  the  packed  bed 
within  the  control  system  or  on  each 
side  of  each  mesh  pad  within  the 
control  system;  or 

(C)  On  the  fi-ont  side  of  the  first  mesh 
pad  and  back  side  of  the  last  mesh  pad 
within  the  control  system. 

(ii)  Pressure  taps  shall  be  sited  at 
locations  that  are: 

(A)  Free  from  pluggage  as  possible 
and  away  fi^om  any  flow  disturbances 
such  as  cyclonic  demisters. 

(B)  Situated  such  that  no  air 
infiltration  at  measurement  site  will 
occur  that  could  bias  the  measurement. 

(iii)  Pressure  taps  shall  be  constructed 
of  either  polyethylene,  polybutylene.  or 
other  nonreactive  materials. 

(iv)  Nonreactive  plastic  tubing  shall 
be  used  to  connect  the  pressure  taps  to 
the  device  used  to  measure  pressure 
drop. 

(v)  Any  of  the  following  pressure 
gauges  can  be  used  to  monitor  pressure 
drop:  a  magnehelic  gauge,  an  inclined 
manometer,  or  a  "U"  tube  manometer. 

(vi)  Prior  to  connecting  any  pressure 
lines  to  the  pressure  gauge(s),  each 
gauge  should  be  zeroed.  No  calibration 
of  the  pressure  gauges  is  required. 

(e)  Special  compliance  provisions  for 
multiple  sources  controlled  by  a 
common  add-on  air  pollution  control 
device. 

(1)  This  section  identifies  procedures 
for  measuring  the  outlet  chromium 
concentration  from  an  add-on  air 
pollution  control  device  that  is  used  to 
control  multiple  sources  that  may  or 
may  not  include  sources  not  affected  by 
this  subpart. 

(2)  When  multiple  affected  sources 
performing  the  same  type  of  operation 


where  L  VR,„^e,  is  the  total  ventilation 
rate  in  dscm/min  from  the  affected 
sources,  and  EL  is  the  applicable 
emission  limitation  from  §63.342  in 


JMI 


mg/dscm.  The  allowable  mass  emission 
rate  (AMR,yJ  calculated  from  equation  2 
should  be  equal  to  or  less  than  the  outlet 
three-run  average  mass  emission  rate 


(e.g.,  all  are  performing  hard  chromium 
electroplating),  and  subject  to  the  same 
emission  limitation,  are  controlled  with 
an  add-on  air  pollution  control  device 
that  is  not  controlling  emissions  from 
any  other  type  of  affected  operation  or 
from  any  nonaffected  sources,  the 
applicable  emission  limitation 
identified  in  §63.342  must  be  mrt  at  the 
outlet  of  the  add-on  air  pollution  control 
device. 

(3)  When  multiple  affected  sources 
performing  the  same  type  of  operation 
and  subject  to  the  same  emission 
limitation  are  controlled  with  a  common 
add-on  air  pollution  control  devit-e  (hat 
is  also  controlling  emissions  from 
sources  not  affected  by  these  standards, 
the  following  procedures  should  be 
followed  to  determine  compliance  with 
the  apphcable  emission  limitatiun  in 
§63.342: 

(i)  Calculate  the  cross-sectional  arra  <j! 
each  inlet  duct  (i.e..  uptakes  from  r-ach 
hood)  including  those  not  affected  by 
the  standard. 

(ii)  Determine  the  total  sample  tim<» 
per  test  run  by  dividing  the  total  inlH 
area  from  all  tanks  connected  to  the 
control  system  by  the  total  inlet  area  for 
all  ducts  associated  with  affected 
sources,  and  then  multiply  this  number 
by  2  hours.  The  calculated  time  is  the 
minimum  sample  time  required  por  lest 
run. 

(iii)  Perform  Method  306  testing  ami 
calculate  an  outlet  mass  emission  rale. 

(iv)  Determine  the  total  ventilation 
rate  ft-om  the  affected  sources  by  using 
equation  1: 


VR,o.x 


IDA. 


I 'A 


=  VR 


■niei 


«n 


loul 


where  VR,o,  is  the  average  total 
ventilation  rate  in  dscm/min  for  the 
three  test  runs  as  determined  at  tho 
outlet  by  means  of  the  Method  306 
testing;  IDA,  is  the  total  inlet  area  for  all 
ducts  associated  with  affected  sources; 
lAioui  is  the  sum  of  all  inlet  duct  areas 
from  both  affected  and  nonaffected 
sources;  and  VR,ni<.,  is  the  total 
ventilation  rate  from  all  inlet  ducts 
associated  vkith  affected  sources. 

(v)  Establish  the  allowable  mass 
emission  rate  of  the  system  (AMR.^.)  in 
milligrams  of  total  chromium  per  hoisr 
(mg/hr)  using  equation  2: 


S^'^.ni«x^ELx60minutes/hours  =  AMR  (2) 


determined  from  Method  306  testing  in 
order  for  the  source  to  be  in  compliance 
with  the  standard. 
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(4)  When  multiple  affected  sources 
performing  different  types  of  operations 
(e.g.,  hard  chromium  electroplating, 
decorative  chromium  electroplating,  or 
chromium  anodizing)  are  controlled  by 
a  common  add-on  air  pollution  control 
device  that  may  or  may  not  also  be 
controlling  emissions  from  sources  not 
affected  by  these  standards,  or  if  the 
affected  sources  controlled  by  the 
common  add-on  air  pollution  control 
device  perform  the  same  operation  but 
are  subject  to  different  emission 
limitations  (e.g..  because  one  is  a  new 
hard  chromium  plating  tank  and  one  is 
an  existing  small,  hard  chromium 
plating  tank),  the  following  procedures 
should  be  followed  to  determine 
compliance  with  the  applicable 
emission  limitation  in  §63.342: 

(i)  Follow  the  steps  outlined  in 
paragraphs  (e)(3)(i)  through  (e)(3)(iii)  of 
this  section. 

(ii)  Determine  the  total  ventilation 
rate  for  each  type  of  affected  source 
using  equation  3: 


VR,.  X 


IDA; 


=  VR 


inlcl.a 


(3) 


where  VR,o,  is  the  average  total 
ventilation  rate  in  dscm/min  for  the 
three  test  runs  as  determined  at  the 
outlet  by  means  of  the  Method  306 
testing;  IDA,.,  is  the  total  inlet  duct  area 
for  all  ducts  conveying  chromic  acid 
from  each  type  of  affected  source 
performing  the  same  operation,  or  each 
type  of  affected  source  subject  to  the 
same  emission  limitation;  IA,«i.i  is  the 
sum  of  all  duct  areas  from  both  affected 
and  nonaffected  sources;  and  VR,niei.a  is 
the  total  ventilation  rate  from  all  inlet 
ducts  conveying  chromic  acid  from  each 
type  of  affected  source  performing  the 
same  operation,  or  each  type  of  affected 
source  subject  to  the  same  emission 
limitation. 

(iii)  Establish  the  allowable  mass 
emission  rate  in  mg/hr  for  each  type  of 
affected  source  that  is  controlled  by  the 
add-on  air  pollution  control  device 
using  equation  4,  5.  6.  or  7  as 
appropriate: 
VRhci  X  ELhci  X  60  minutesAiour  = 

AMRhc.        (4) 
V^Rhcr  X  EUk2  X  60  minutes/hour  = 

AMRte2        (5) 
VRjc  X  ELdc  X  60  minutes/hour  =  AMR<fc. 

(6) 
\T?c.  X  EUa  X  60  minutes/hour  =  AMRca 

(7) 
where  "he"  applies  to  the  total  of 
ventilation  rates  for  all  hard  chromium 
electroplating  tanks  subject  to  the  same 
emission  limitation,  "dc"  applies  to  the 
total  of  ventilation  rates  for  the 
decorative  chromium  electroplating 


tanks,  "ca"  applies  to  the  total  of 
ventilation  rates  for  the  chromium 
anodizing  tanks,  and  EL  is  the 
applicable  emission  limitation  from 
§  63.342  in  mg/dscm.  There  are  two 
equations  for  hard  chromium 
electroplating  tanks  because  different 
emission  limitations  may  apply  {e.g..  a 
new  tank  versus  an  existing,  small  tank). 

(iv)  Estabhsh  the  allowable  mass 
emission  rate  (AMR)  in  mg/hr  for  the 
system  using  equation  8.  including  each 
type  of  affected  source  as  appropriate: 

AMRhci  +  AMRhc2  +  AMRdc  +  AMRc.  = 

AMR.,,        (8) 
The  allowable  mass  emission  rate 
calculated  from  equation  8  should  be 
equal  to  or  less  than  the  outlet  three-run 
average  mass  emission  rate  determined 
from  Method  306  testing  in  order  for  the 
source  to  be  in  compliance  with  the 
standards. 

(5)  Each  owner  or  operator  that  uses 
the  special  compliance  provisions  of 
this  paragraph  to  demonstrate 
compliance  with  the  emission 
limitations  of  §63.342  shall  submit  the 
measurements  and  calculations  to 
support  these  compliance  methods  with 
the  notification  of  compliance  status 
reouired  by  §63. 347(e). 

[6)  Each  owner  or  operator  that  uses 
the  special  compliance  provisions  of 
this  section  to  demonstrate  compliance 
with  the  emission  limitations  of 

§  63.342  shall  repeat  these  procedures  if 
a  tank  is  added  or  removed  from  the 
control  system  regardless  of  whether 
that  tank  is  a  nonaffected  source.  If  the 
new  nonaffected  tank  replaces  an 
existing  nonaffected  tank  of  the  same 
size  and  is  connected  to  the  control 
system  through  the  same  size  inlet  duct 
then  this  procedure  does  not  have  to  be 
repeated. 

§  63.345    Provisions  for  new  and 
reconstructed  sources. 

(a)  This  section  identifies  the 
preconstruction  review  requirements  for 
new  and  reconstructed  affected  sources 
that  are  subject  to,  or  become  subject  to, 
this  subpart. 

(b)  New  or  reconstructed  affected 
sources.  The  owTier  or  operator  of  a  new 
or  reconstructed  affected  source  is 
subject  to  §  63.5(a).  (b)(1).  (b)(5).  (b)(6). 
and  (f)(1).  as  well  as  the  provisions  of 
this  paragraph. 

(1)  After  January  25,  1995.  whether  or 
not  an  approved  permit  program  is 
effective  in  the  State  in  which  an 
affected  source  is  {or  would  be)  located, 
no  person  may  construct  a  new  affected 
source  or  reconstruct  an  affected  source 
subject  to  this  subpart,  or  reconstruct  a 
source  such  that  it  becomes  an  affected 
source  subject  to  this  subpart,  without 
submittiog  a  aotificatiokn  of  construction 


or  reconstruction  to  the  Administrator. 
The  notification  shall  contain  the 
information  identified  in  paragraphs  (b) 
(2)  and  (3)  of  this  section,  as 
appropriate. 

(2)  The  notification  of  construction  or 
reconstruction  required  under 
paragraph  (b)(1)  of  this  section  shall 
include: 

(i)  The  owner  or  operator's  name, 
title,  and  address; 

(ii)  The  address  (i.e..  physical 
location)  or  proposed  address  of  the 
affected  source  if  different  from  the 
owner's  or  operator's; 

(iii)  A  notification  of  intention  to 
construct  a  new  affected  source  or  make 
any  physical  or  operational  changes  to 
an  affected  source  that  may  meet  or  has 
been  determined  to  meet  the  criteria  for 
a  reconstruction  as  defined  in  §63.2; 

(iv)  An  identification  of  subpart  N  of 
this  part  as  the  basis  for  the  notification; 

(v)  The  expected  commencement  and 
completion  dates  of  the  construction  or 
reconstruction; 

(vi)  The  anticipated  date  of  (initial) 
startup  of  the  affected  source; 

(vii)  The  type  of  process  operation  to 
be  performed  (hard  or  decorative 
chromium  electroplating,  or  chromium 
anodizing); 

(viil)  A  description  of  the  air 
pollution  control  technique  to  be  used 
to  control  emissions  from  the  affected 
source,  such  as  preliminary  design 
drawings  and  design  capacity  if  an  add- 
on air  pollution  control  device  is  used; 
and 

(ix)  An  estimate  of  emissions  from  the 
source  based  on  engineering 
calculations  and  vendor  infonnation  on 
control  device  efficiency,  expressed  in 
units  consistent  with  the  emission 
limits  of  this  subpart.  Calculations  of 
emission  estimates  should  be  in 
sufficient  detail  to  permit  assessment  of 
the  validity  of  the  calculations. 

(3)  If  a  reconstruction  is  to  occur,  the 
notification  required  under  paragraph 
(b)(1)  of  this  section  shall  include  the 
following  in  addition  to  the  information 
required  in  paragraph  (b)(2)  of  this 
section: 

(i)  A  brief  description  of  the  affected 
source  and  the  components  to  be 
replaced; 

(ii)  A  brief  description  of  the  present 
and  proposed  emission  control 
technique,  including  the  information 
required  by  paragraphs  (b)(2)  (viii)  and 
(ix)  of  this  section; 

(iii)  An  estimate  of  the  fixed  capital 
cost  of  the  replacements  and  of 
constructing  a  comparable  entirely  new 
source; 

(iv)  The  estimated  life  of  the  affected 
source  after  the  replaceraents:  and 

(v)  A  discussion  of  any  economic  or 
technical  limitations  the  source  may 
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have  in  complying  with  relevant 
standards  or  other  requirements  after 
the  proposed  replacements.  The 
discussion  shall  be  sufficiently  detailed 
to  demonstrate  to  the  Administrator's 
satisfaction  that  the  technical  or 
economic  limitations  affect  the  source's 
ability  to  comply  with  the  relevant 
standard  and  how  they  do  so. 
(vi)  If  in  the  notification  of 
reconstruction,  the  owner  or  operator 
designates  the  affected  source  as  a 
reconstructed  soiuce  and  declares  that 
there  are  no  economic  or  technical 
limitations  to  prevent  the  source  fi-om 
complying  with  all  relevant  standards  or 
requirements,  the  owner  or  operator 
need  not  submit  the  information 
required  in  paragraphs  (b)(3)  (iii) 
through  (v)  of  this  section. 

(4)  The  owner  or  operator  of  a  new  or 
reconstructed  affected  source  that 
submits  a  notification  in  accordance 
with  paragraphs  (b)  (1)  through  (3)  of 
this  section  is  not  subject  to  approval  by 
the  Administrator.  Construction  or 
reconstruction  is  subject  only  to 
notification  and  can  begin  upon 
submission  of  a  complete  notification. 

(5)  Submitted  timeframes.  After 
January  25. 1995.  whether  or  not  an 
approved  permit  program  is  effective  in 
the  State  in  which  an  affected  source  is 
(or  would  be)  located,  an  owner  or 
operator  of  a  new  or  reconstructed 
affected  source  shall  submit  the 
notification  of  construction  or 
reconstruction  required  by  paragraph 
(b)(1)  of  this  section  according  to  the 
following  schedule: 

(i)  If  construction  or  reconstruction 
commences  after  January  25,  1995,  the 
notification  shall  be  submitted  as  soon 
as  practicable  before  the  construction  or 
reconstruction  is  planned  to  commence. 

(ii)  If  the  construction  or 
reconstruction  had  commenced  and 
initial  startup  had  not  occurred  before 
January  25, 1995,  the  notification  shall 
be  submitted  as  soon  as  practicable 
before  startup  but  no  later  than  60  days 
after  January  25, 1995. 

§63.346    Recordkeeping  requirements. 

(a)  The  owner  or  operator  of  each 
affected  source  subject  to  these 
standards  shall  fulfill  all  recordkeeping 
requirements  outlined  in  this  section 
and  in  the  General  Provisions  to  40  CFR 
part  63,  according  to  the  applicability  of 
subpart  A  of  this  part  as  identified  in 
Table  1  of  this  subpart. 

(b)  The  owner  or  operator  of  an 
affected  source  subject  to  the  provisions 
of  this  subpart  shall  maintain  the 
following  records  for  such  source: 

(1)  Inspection  records  for  the  add-on 
air  pollution  control  device,  if  such  a 
device  is  used,  and  monitoring 
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equipment,  to  document  that  the 
inspection  and  maintenance  required  by 
the  work  practice  standards  of 
§  63.342(0  and  Table  1  of  §  63.342  have 
taken  place.  The  record  can  take  the 
form  of  a  checklist  and  should  identify 
the  device  inspected,  the  date  of 
inspection,  a  brief  description  of  the 
working  condition  of  the  device  during 
the  inspection,  and  any  actions  taken  to 
correct  deficiencies  found  during  the 
inspection. 

(2)  Records  of  all  maintenance 
performed  on  the  affected  source,  the 
add-on  air  pollution  control  device,  and 
monitoring  equipment; 

(3)  Records  of  the  occurrence, 
dvuation,  and  cause  (if  knowm)  of  each 
malfunction  of  process,  add-on  air 
pollution  control,  and  monitoring 
equipment; 

(4)  Records  of  actions  taken  during 
periods  of  malfunction  when  such 
actions  are  inconsistent  with  the 
operation  and  maintenance  plan; 

(5)  Other  records,  which  may  take  the 
form  of  checklists,  necessary  to 
demonstrate  consistency  with  the 
provisions  of  the  operation  and 
maintenance  plan  required  by 

§  63.342(f)(3); 

(6)  Test  reports  documenting  results 
of  all  performance  tests; 

(7)  All  measurements  as  may  be 
necessary  to  determine  the  conditions  of 
performance  tests,  including 
measurements  necessary  to  determine 
compliance  with  the  special  compliance 
procedures  of  §  63.344(e); 

(8)  Records  of  monitoring  data 
required  by  §  63.343(c)  that  are  used  to 
demonstrate  compliance  with  the 
standard  including  the  date  and  time 
the  data  are  collected; 

(9)  The  specific  identification  (i.e..  the 
date  and  time  of  commencement  and 
completion)  of  each  period  of  excess 
emissions,  as  indicated  by  monitoring 
data,  that  occurs  during  malfunction  of 
the  process,  add-on  air  pollution 
control,  or  monitoring  equipment; 

(10)  The  specific  identification  (i.e., 
the  date  and  time  of  commencement 
and  completion)  of  each  period  of 
excess  emissions,  as  indicated  by 
monitoring  data,  that  occurs  during 
periods  other  than  malfunction  of  the 
process,  add-on  air  pollution  control,  or 
monitoring  equipment; 

(11)  The  total  process  operating  time 
of  the  affected  source  during  the 
reporting  period; 

(12)  Records  of  the  actual  cumulative 
rectifier  capacity  of  hard  chromium 
electroplating  tanks  at  a  facility 
expended  during  each  month  of  the 
reporting  period,  and  the  total  capacity 
expended  to  date  for  a  reporting  period, 
if  the  owner  or  operator  is  using  the 


actual  cumulative  rectifier  capacity  to 
determine  facility  size  in  accordance 
with  §  63.342(c)(2); 

(13)  For  sources  using  fume 
suppressants  to  comply  with  the 
standards,  records  of  the  date  and  time 
that  fume  suppressants  are  added  to  the 
electroplating  or  anodizing  bath; 

(14)  For  sources  complying  with 
§  63.342(e),  records  of  the  bath 
components  purchased,  with  the 
wetting  agent  clearly  identified  as  a  bath 
constituent  contained  in  one  of  the 
components; 

(15)  Any  information  demonstrating 
whether  a  source  is  meeting  the 
requirements  for«  waiver  of 
recordkeeping  or  reporting 
requirements,  if  the  source  has  been 
granted  a  waiver  under  §  63.10(f);  and 

(16)  All  documentation  supporting 
the  notifications  and  reports  required  by 
§  63.9.  §  63.10,  and  §  63.347. 

(c)  All  records  shall  be  maintained  for 
a  period  of  5  years  in  accordance  with 
§  63.10(b)(1). 

$63,347    Reporting  requirements. 

(a)  The  owner  or  operator  of  each 
affected  source  subject  to  these 
standards  shall  fulfill  all  reporting 
requirements  outlined  in  this  section 
and  in  the  General  Provisions  to  40  CFR 
part  63,  according  to  the  applicability  of 
subpart  A  as  identified  in  Table  1  of  this 
subpart.  These  reports  shall  be  made  to 
the  Administrator  at  the  appropriate 
address  as  identified  in  §  63.13  or  to  the 
delegated  State  authority. 

(1)  Reports  required  by  subpart  A  of 
this  part  and  this  section  may  be  sent  by 
U.S.  mail.  fax.  or  by  another  courier. 

(i)  Submittals  seiit  by  U.S.  mail  shall 
be  postmarked  on  or  before  the  specified 
date. 

(ii)  Submittals  sent  by  other  methods 
shall  be  received  by  the  Administrator 
on  or  before  the  specified  date. 

(2)  If  acceptable  to  both  the 
Administrator  and  the  owmer  or 
operator  of  an  affected  source,  reports 
may  be  submitted  on  electronic  media. 

fS)  The  reporting  requirements  of  this 
section  apply  to  the  owner  or  operator 
of  an  affected  source  when  such  source 
becomes  subject  to  the  provisions  of  this 
subpart. 

(c)  /ni//ay  notifications.  (1)  The  owner 
or  operator  of  an  affected  source  that  has 
an  initial  startup  before  January  25. 
1995.  shall  notify  the  Administrator  in 
wTiting  that  the  source  is  subject  to  this 
subpart.  The  notification  shall  be 
submitted  no  later  than  180  calendar 
days  after  January  25, 1995.  and  shall 
contain  the  following  information: 

(i)  The  name,  title,  and  address  of  the 
owner  or  operator; 

(ii)  The  address  (i.e.,  physical 
location)  of  each  affected  source; 
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(iii)  A  statement  that  subpart  N  of  this 
part  is  the  basis  for  this  notification; 
(iv)  Identification  of  the  apphcable 
emission  limitation  and  compliance 
date  for  each  affected  source; 

(v)  A  brief  description  of  each  affected 
source,  including  the  type  of  process 
operation  performed; 

(vi)  For  sources  performing  hard 
chromium  electroplating,  the  maximum 
potential  cumulative  potential  rectifier 
capacity; 

(vii)  For  sources  performing  hard 
chromium  electroplating,  a  statement  of 
whether  the  affected  source(s)  is  located 
at  a  small  or  a  large,  hard  chromium 
electroplating  facility  and  whether  this 
will  be  demonstrated  through  actual  or 
maximum  potential  cumulative  rectifier 
capacity; 

(viii)  For  sources  performing  hard 
chromium  electroplating  tanks,  a 
statement  of  whether  the  owner  or 
operator  of  an  affected  source(s)  will 
limit  the  maximum  potential 
cumulative  rectifier  capacity  in 
accordance  widi  §  63.342(c)i[2)  such  that 
the  hard  chromium  electroplating 
facility  is  considered  small;  and 

(ix)  A  statement  of  whether  the 
affected  source  is  located  at  a  major 
source  or  an  area  source  as  defined  in 
§63.2. 

(2)  The  owner  or  operator  of  a  new  or 
reconstructed  affected  source  that  has 
an  initial  startup  after  January  25. 1995 
shall  submit  an  initial  notification  (in 
addition  to  the  notification  of 
construction  or  reconstruction  required 
by  §  63.345(b)  as  follows: 

(i)  A  notification  of  the  date  when 
construction  or  reconstruction  was 
commenced,  shall  be  submitted 
simultaneously  with  the  notification  of 
construction  or  reconstruction,  if 
construction  or  reconstruction  was 
commenced  before  January  25, 1995; 
(ii)  A  notification  of  the  date  when 
construction  or  reconstruction  was 
commenced,  shall  be  submitted  no  later 
than  30  calendar  days  after  such  date,  if 
construction  or  reconstruction  was 
commenced  after  January  25. 1995;  and 

(iii)  A  notification  of  the  actual  date 
of  startup  of  the  source  shall  be 
submitted  within  30  calendar  days  after 
such  date. 

(d)  Notipcation  of  performaiice  test. 
(1)  The  owner  or  operator  of  an  affected 
source  shall  notify  the  Administrator  in 
v^iting  of  his  or  her  intention  to 
conduct  a  perfofiDance  test  at  least  60 
calendar  days  before  the  test  is 
scheduled  to  begin  to  allow  the 
Administrator  to  have  an  observer 
present  during  the  test.  Observation  of 
the  perform«nca  test  by  the 
Administratiw  is  optioaaL 


(2)  In  the  event  the  owner  or  operator 
is  unable  to  conduct  the  performance 
test  as  scheduled,  the  provisions  of 
§  63.7(b)(2)  apply. 

(e)  Notification  of  compliance  status. 
(1)  A  notification  of  compliance  status 
is  required  each  time  that  an  affected 
source  becomes  subject  to  the 
reouirements  of  this  subpart. 

(2)  Before  a  title  V  permit  has  been 
issued  to  the  owner  or  operator  of  an 
affected  source,  each  time  a  notification 
of  compliance  status  is  required  imder 
this  part,  the  owner  ot  operator  of  an 
affected  source  shall  submit  to  the 
Administrator  a  notification  of 
compliance  status,  signed  by  the 
responsible  official  (as  defined  in  §63.2) 
who  shall  certify  its  accuracy,  attesting 
to  whether  the  affected  source  has 
complied  with  this  subpart.  After  a  title 
V  permit  has  been  issued  to  the  owner 
or  operator  of  an  affected  source,  the 
notification  of  compliance  status  shall 
be  submitted  to  the  appropriate 
permitting  authority.  The  notification 
shall  list  for  each  affected  source: 

(i)  The  applicable  emission  Umitation 
and  the  methods  that  were  used  to 
determine  compliance  with  this 
limitation; 

(ii)  If  a  performance  test  is  required  by 
this  subpart,  the  test  report 
documenting  the  results  of  the 
performance  test,  which  contains  the 
elements  required  by  §  63.344(a). 
including  measurements  and 
calculations  to  support  the  special 
compliance  provisions  of  §  63.344(e)  if 
these  are  being  followed: 

(iii)  The  type  and  quantity  of 
hazardous  air  pollutants  emitted  by  the 
source  reported  in  mg/dscm  or  mg/hr  if 
the  source  is  using  the  special 
provisions  of  §  63.344(e)  to  comply  with 
the  standards.  (If  the  owner  or  operator 
is  subject  to  the  construction  and 
reconstruction  provisions  of  §  63.345 
and  bad  previously  submitted  emission 
estimates,  the  owner  or  operator  shall 
state  that  this  report  corrects  or  verifies 
the  previous  estimate.)  For  sources  not 
required  to  conduct  a  performance  test 
in  accordance  with  §  63.343(b),  the 
surface  tension  measurement  may  fulfill 
this  requirement; 

(iv)  For  each  monitored  parameter  for 
which  a  compliant  value  is  to  be 
established  under  §  63.343(c).  the 
specific  operating  parameter  value,  or 
range  of  values,  that  corresponds  to 
compUance  with  the  applicable 
emission  limit; 

(v)  The  methods  that  will  be  used  to 
determine  continuous  compliance. 
including  a  description  of  monitorii^ 
and  reporting  requirements,  if  methods 
differ  from  those  identified  in  this 
subpart; 


(vi)  A  description  of  the  air  pollution 
control  technique  for  each  emission 
point; 

(vii)  A  statement  that  the  owner  or 
operator  has  completed  and  has  on  file 
the  operation  and  maintenance  plan  as 
required  by  the  work  practice  standards 

in  §63.342(0; 

(viii)  If  the  owner  or  operator  is 
determining  faciUty  size  based  on  actual 
cumulative  rectifier  capacity  in 
accordance  with  §63. 342(c)(2).  records 
to  support  that  the  facihty  is  small.  For 
existing  sources,  records  from  any  12- 
month  period  preceding  the  compliance 
date  shall  be  used  or  a  description  of 
how  operations  will  change  to  meet  a 
small  designation  shall  be  provided.  For 
new  sources,  records  of  projected 
rectifier  capacity  for  the  first  12-month 
period  of  tank  operation  shall  be  used; 

(ix)  A  statement  by  the  owner  or 
operator  of  the  affected  source  as  to 
whether  the  source  has  complied  with 
the  provisions  of  this  subpart. 

(3j  For  sources  required  to  conduct  a 
performance  test  by  § 63.343(b).  the 
notification  of  compliance  status  shall 
be  sulmiitted  to  the  Administrator  no 
later  than  90  calendar  days  following 
completion  of  the  compliance 
demonstration  required  by  §63.7  and 
§  63.343(b). 

(4)  For  sources  that  are  not  required 
to  complete  a  performance  test  in 
accordance  with  §  63.343(b).  the 
notification  of  ccmipliance  status  shall 
be  submitted  to  the  Administrator  no 
later  than  30  days  after  the  compliance 
date  specified  in  §  63.343(a). 

(f)  Reports  of  performcmce  test  results. 
(1)  Before  a  title  V  permit  has  been 
issued  to  the  owner  or  operator  of  an 
affected  source,  the  ovraer  or  operator 
shall  report  to  the  Administrator  the 
results  of  any  performance  test 
conducted  as  required  by  §  63.7  or 

§  63.343(b).  After  a  title  V  permit  has 
been  issued  to  the  owner  or  operator  of 
an  affected  source,  the  owner  or 
operator  should  report  performance  test 
results  to  the  appropriate  permitting 
authority. 

(2)  Reports  of  performance  test  results 
shall  be  submitted  no  later  than  90  days 
following  the  completion  of  the 
performance  test,  and  shall  be  submitted 
as  part  of  the  notification  of  compliance 
status  required  by  paragraph  (e)  of  this 
section. 

(g)  Ongoing  compliance  status  reports 
for  major  sources.  (1)  The  owner  or 
operator  of  an  afiected  source  that  is 
located  at  a  major  souroe  site  shall 
submit  a  summary  report  lo  the 
Administrator  to  document  the  ongoing 
compliance  status  of  the  affected  source. 
The  report  shall  contain  the  information 
identified  in  paragraph  (gM3)  of  this 


section,  and  shall  be  submitted 
semiannually  except  when: 

:  (i)  The  Administrator  detennines  on  a 
cise-by-case  basis  that  more  frequent 
reporting  is  necessary  to  accurately 
assess  the  compliance  status  of  the 
souirce;  or 

I  (ii)  The  monitoring  data  collected  by 
the  owner  or  operator  of  the  affected 
source  in  accordance  with  §  63.343(c) 
show  that  the  emission  limit  has  been 
exceeded,  in  which  case  quarterly 
reports  shall  be  submitted.  Once  an 
otvner  or  operator  of  an  affec-ted  source 
reports  an  exceedance.  ongoing 
c(>mpliance  status  reports  shall  be 
submitted  quarterly  until  a  request  to 
reduce  reporting  frequency  under 
paragraph  (g)(2)  of  this  section  is 
approved. 

I  (2)  Request  to  reduce  frequency  of 
Oijigo/ng  compliance  status  reports,  (i) 
An  owner  or  operator  who  is  required 
to  submit  ongoing  comphance  status 
reports  on  a  quarterly  (or  more  frequent 
basis)  may  reduce  the  frequency  of 
reporting  to  semiannual  if  all  of  the 
fodlowing  conditions  are  met: 

(A)  For  1  full  year  (e.g.,  4  quarterly  or 
12  monthly  reporting  periods),  the 
ongoing  compliance  status  reports 
demonstrate  that  the  affected  source  is 
in  compliance  with  the  relevant 
emission  limit; 

j(B)  The  owner  or  operator  continues 
to  comply  with  all  applicable 
recordkeeping  and  mtmitoring 
requirements  of  subpart  A  of  this  part 
and  this  subpart;  and 

|(C)  The  Administrator  does  not  object 
to  a  reduced  reporting  frequency  for  the 
affected  source,  as  provided  in 
paragraphs  (g)(2)  (ii)  and  (iii)  of  this 
section. 

Jji)  The  frequency  of  submitting 
going  compliance  status  reports  mav 
bd  redured  only  after  the  owner  or 
operator  notifies  the  Administrator  in 
writing  of  his  or  her  intention  to  make 
sukii  a  change,  and  the  Administrator 
does  not  object  to  the  intended  change. 
In  ideciding  whether  to  approve  a 
reduced  reporting  frequency,  the 
Administrator  may  review  information 
coiiceming  the  source's  entire  previous 
performance  history  during  the  5-year 
recordkeeping  period  prior  to  the 
intended  change,  or  the  recordkeeping 
period  since  the  source's  compliance 
date,  whichever  is  shorter.  Records 
subject  to  renew  may  include 
performance  test  results,  monitoring 
data,  and  evaluations  of  an  owner  or 
operator's  conformance  with  emission 
limitations  and  work  practice  standards. 
Such  information  may  be  used  by  the 
Administrator  to  make  a  judgment  about 
the  source's  potential  for 
nnnrompliance  in  the  future.  If  the 
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Administrator  disapproves  the  owner  or 
operator's  request  to  reduce  reporting 
frequency,  the  Administrator  will  notify 
the  owner  or  operator  in  writing  within 
45  days  after  receiving  notice  of  the 
owner  or  operator's  intention.  The 
notification  from  the  Administrator  to 
the  owner  or  operator  will  specify  the 
grounds  on  whirfi  the  disapproval  is 
based.  In  the  absence  of  a  notice  of 
disapproval  vvrithin  45  days,  approval  is 
automatically  granted. 

(iii)  As  soon  as  the  monitoring  data 
required  by  §  63.343(c)  show  that  the 
source  is  not  in  compliance  with  the 
relevant  emission  limit,  the  frequency  of 
reporting  shall  revert  to  quarterly,  and 
the  owner  shall  state  this  exceedance  in 
the  ongoing  compliance  status  report  for 
the  next  reporting  period.  After 
demonstrating  ongoing  compliance  with 
the  relevant  emission  Limit  for  another 
full  3rear,  the  owner  or  operator  may 
again  request  approval  from  the 
Administrator  to  reduce  the  reporting 
frequency  as  allowBd  by  paragraph  {g)(2) 
of  this  section. 

(3)  Contents  of  ongoing  compliance 
status  reports.  The  owner  or  operator  of 
an  affected  source  for  which  compliance 
monitoring  is  required  in  accordance 
with  §63. 343(c)  shall  prepare  a 
summary  report  to  document  the 
ongoing  compliance  status  of  the  source. 
The  report  must  contain  the  following 
information: 

(i)  The  company  name  and  address  of 
the  affected  source; 

(ii)  An  identification  of  the  operating 
parameter  that  is  monitored  for 
compliance  determination,  as  required 
by  §63. 343(c); 

(iii)  The  relevant  emission  limitation 
for  the  affected  source,  and  the 
operating  parameter  value,  or  range  of 
values,  that  correspond  to  compliance 
with  this  emission  limitaticn  as 
specified  in  the  notification  of 
compliance  status  required  by 
paracraph  (e)  of  this  section; 

(iv)  The  beginning  and  ending  dates 
of  the  reporting  period; 

(v)  A  description  of  the  type  of 
process  performed  in  the  affected 
source; 

(vi)  The  total  operating  time  of  thi? 
affected  source  during  the  reporting 
period; 

(vii)  If  the  affected  source  is  a  hard 
chromium  electroplating  tank  and  tho 
owner  or  operator  is  Umiting  the 
maximum  cumulative  rectifier  capacity 
in  accordance  with  §  63.342(c)(2),  the 
actual  cumulative  rectifier  capacity 
expended  during  the  reporting  period, 
on  a  month-by-month  basis; 

(viii)  A  summary  of  operating 
parameter  values,  including  the  total 
duration  of  excess  emissions  during  tho 


reporting  period  as  indicated  by  those 
values,  the  total  duration  of  excess 
emissions  expressed  as  a  percent  of  the 
total  source  operating  time  during  that 
reporting  period,  and  a  breakdown  of 
the  total  duration  of  excess  emissions 
during  the  reporting  period  into  those 
that  are  due  to  process  upsets,  control 
equipment  malfunctions,  other  knowTi 
causes,  and  unknown  causes; 

(ix)  A  certification  by  a  responsible 
official,  as  defined  in  §  63.2,  that  the 
work  practice  standards  in  §  63.342(f) 
were  followed  in  accordance  withthe 
operation  and  maintenance  plan  fo'the 
source; 

(x)  If  the  operation  and  maintenance 
plan  required  by  §63. 342(f)(3)  was  not 
followed,  an  explanation  of  the  reasons 
for  not  following  the  provisions,  an 
assessment  of  whether  any  excess 
emission  and/or  parameter  monitoring 
exceedanres  are  believed  to  have 
occurred,  and  a  copy  of  the  rBport{s) 
required  by  §63.342(0(3)(iv) 
documenting  that  the  operation  and 
maintenance  plan  was  not  followed; 

(xi)  A  description  of  any  dianges  in 
monitoring,  processes,  or  controls  since 
the  last  reporting  period; 

(xii)  The  name,  title,  and  signature  of 
the  responsible  official  who  is  certifying 
the  accuracy  of  the  report;  and 
(xiii)  The  date  of  the  report. 
(4)  When  more  than  one  monitoring 
device  is  used  to  comply  with  the 
continuous  compliance  monitoring 
required  by  §  63.343(c).  the  owner  or 
operator  shall  report  the  resuhs  as 
required  for  each  monitoring  device. 
However,  when  one  monitoring  device 
is  used  as  a  backup  for  the  primary 
monitoring  device,  the  owner  or 
operator  shall  only  report  the  results 
from  the  monitoring  device  used  to  meet 
the  monitoring  requirements  of  this 
subpart.  If  both  devices  are  used  to  meet 
these  requirements,  then  the  owner  or 
operator  shall  report  the  results  from 
each  monitoring  device  for  the  relevant 
compliance  period. 

(h)  Ongoing  compliance  status  report.^ 
for  area  sources.  The  requirements  of 
this  paragraph  do  not  alleviate  affecte<l 
area  sources  from  complying  with  the 
requirements  of  State  or  Federal 
operating  permit  programs  under  40 
CFRpart71. 

( 1 )  The  owTier  or  operator  of  an 
affected  source  that  is  located  at  an  area 
.source  site  shall  prepare  a  summary 
report  to  document  the  ongoing 
compliance  status  of  the  affected  source. 
The  report  shall  contain  the  information 
identified  in  paragraph  (g)(3)  of  this 
section,  shall  be  completed  annually 
and  retained  on  site,  and  made  available 
to  the  Administrator  upon  request.  Th«» 
report  shall  be  completed  annually 
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except  as  provided  in  paragraph  (h1(2) 
of  this  section. 

(2)  Reports  of  exceedances.  (i)  If  both 
of  the  following  conditions  are  met, 
semiannual  reports  shall  be  prepared 
and  submitted  to  the  Administrator: 

(A)  The  total  duration  of  excess 
emissions  (as  indicated  by  the 
monitoring  data  collected  by  the  owner 
or  operator  of  the  affected  source  in 
accordance  with  i^  63  343(c))  is  1 
percent  or  greater  of  the  total  operating 
time  for  the  reporting  period;  and 

(B)  The  total  duration  of  malfunctions 
of  the  add-on  air  pollution  control 
device  and  monitoring  equipment  is  5 
percent  or  greater  of  the  total  operating 
time. 

(ii)  Once  an  owner  or  operator  of  an 
affected  source  reports  an  exceedance  as 
deHned  in  paragraph  (h)(2)(i)  of  this 
section,  ongoing  compliance  status 
reports  shall  be  submitted  semiannually 
until  a  request  to  reduce  reporting 
frequency  under  paragraph  (h)(3)  of  this 
section  is  approved. 

(iii)  The  Administrator  may  determine 
on  a  case-by-case  basis  that  the 
summary  report  shall  be  completed 
more  frequently  and  submitted,  or  that 
the  annual  report  shall  be  submitted 
instead  of  being  retained  on  site,  if  these 
measures  are  necessary  to  accurately 
assess  the  compliance  status  of  the 
source. 

(3)  Request  to  reduce  frequency  of 
ongoing  compliance  status  reports,  (i) 
An  owner  or  operator  who  is  required 
to  submit  ongoing  compliance  status 
reports  on  a  semiannual  (or  more 
frequent)  basis,  or  is  required  to  submit 
its  annual  report  instead  of  retaining  it 
on  site,  may  reduce  the  frequency  of 
reporting  to  annual  and/or  be  allowed  to 
maintain  the  annual  report  onsite  if  all 
of  the  following  conditions  are  met: 

(A)  For  1  full  year  (e.g.,  2  semiannual 
or  4  quarterly  reporting  periods),  the 
ongoing  compliance  status  reports 
demonstrate  that  the  affected  source  is 
in  compliance  with  the  relevant 
emission  limit; 

(B)  The  owner  or  operator  continues 
to  comply  with  all  applicable 
recordkeeping  and  monitoring 


requirements  of  subpart  A  of  this  part 
and  this  subpart;  and 

(C)  The  Administrator  does  not  object 
to  a  reduced  reporting  frequency  for  the 
affected  source,  as  provided  in 
paragraphs  (h)(3)  (ii)  and  (iii)  of  this 
section. 

(ii)  The  frequency  of  submitting 
ongoing  compliance  status  reports  may 
be  reduced  only  after  the  owner  or 
operator  notifies  the  Administrator  in 
writing  of  his  or  her  intention  to  make 
such  a  change,  and  the  Administrator 
does  not  object  to  the  intended  change. 
In  deciding  whether  to  approve  a 
reduced  reporting  frequency,  the 
Administrator  may  review  information 
concerning  the  source's  previous 
performance  history  during  the  5-year 
recordkeeping  period  prior  to  the 
intended  change,  or  the  recordkeeping 
period  since  the  source's  compliance 
date,  whichever  is  shorter.  Records 
subject  to  review  may  include 
performance  test  results,  monitoring 
data,  and  evaluations  of  an  owner  or 
operator's  conformance  with  emission 
limitations  and  work  practice  standards. 
Such  information  may  be  used  by  the 
Administrator  to  make  a  judgement 
about  the  source's  potential  for 
noncompliance  in  the  future.  If  the 
Administrator  disapproves  the  owner  or 
operator's  request  to  reduce  reporting 
frequency,  the  Administrator  will  notify 
the  owner  or  operator  in  writing  within 
45  days  after  receiving  notice  of  the 
owner  or  operator's  intention.  The 
notification  from  the  Administrator  to 
the  owner  or  operator  will  specify  the 
grounds  on  which  the  disapproval  is 
based.  In  the  absence  of  a  notice  of 
disapproval  within  45  days,  approval  is 
automatically  granted. 

(iii)  As  soon  as  the  monitoring  data 
required  by  §  63.343(c)  show  that  the 
source  is  not  in  compliance  with  the 
relevant  emission  limit,  the  frequency  of 
reporting  shall  revert  to  semiannual, 
and  the  owner  shall  state  this 
exceedance  in  the  ongoing  compliance 
status  report  for  the  next  reporting 
period.  After  demonstrating  ongoing 
compliance  with  the  relevant  emission 
limit  for  another  full  year,  the  owner  or 


operator  may  again  request  approval 
from  the  Administrator  to  reduce  the 
reporting  frequency  as  allowed  by 
paragraph  (h)(3)  of  this  section. 

(i)  Reports  associated  with  trivalent 
chromium  baths.  The  requirements  of 
this  paragraph  do  not  alleviate  affected 
sources  from  complying  with  the 
requirements  of  State  or  Federal 
operating  permit  programs  under  title  V. 
CKvners  or  operators  complying  with  the 
provisions  of  §63. 342(e)  are  not  subject 
to  paragraphs  (a)  through  (h)  of  this 
section,  but  must  instead  submit  the 
following  reports: 

(1)  Within  180  days  after  January  25, 
1995,  submit  an  initial  notification  that 
includes: 

(i)  The  same  information  as  is 
required  by  paragraphs  (c)(1)  (i)  through 
(v)  of  this  section;  and 

(ii)  A  statement  that  a  trivalent 
chromium  process  that  incorporates  a 
wetting  agent  will  be  used  to  comply 
with  §  63.342(e);  and 

(iii)  The  list  of  bath  components  that 
comprise  the  trivalent  chromium  bath, 
with  the  wetting  agent  clearly 
identified;  and 

(2)  Within  30  days  of  the  compliance 
date  specified  in  §  63.343(a),  a 
notification  of  compliance  status  that 
contains  an  update  of  the  information 
submitted  in  accordance  with  paragraph 
(i)(l)  of  this  section  or  a  statement  that 
the  information  is  still  accurate;  and 

(3)  Within  30  days  of  a  change  to  the 
trivalent  chromium  electroplating 
process,  a  report  that  includes: 

(i)  A  description  of  the  manner  in 
which  the  process  has  been  changed 
and  the  emission  limitation,  if  any.  now 
applicable  to  the  affected  source; 

(ii)  If  a  different  emission  limitation 
applies,  the  applicable  information 
required  by  paragraph  (c)(1)  of  this 
section;  and 

(iii)  The  notification  and  reporting 
requirements  of  paragraphs  (d),  (e),  (f). 
(g),  and  (h)  of  this  section,  which  shall 
be  submitted  in  accordance  with  the 
schedules  identified  in  those 
paragraphs. 
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63.1(a)(12H14) 

63.1(b)(1) 

63.1(b)(2) 

63.1(b)(3) 


63.1(0X1) 

63.1(c)(2) 
63.1(c)(4) 
63,1(0(5) 


63 
63; 


(e) 


63,3  .... 
63  4  .... 
63  $(a) 


63 

63 


(b)(1) 
kb)(3) 


63,5(b)(4) 


6315(b)(5) 

63.5(b)(6) 

63.5(d)(l)(i)  .„. 
63.5(d)(l)(ii)  .... 
63,5(d)(1Hm)  .. 

1 
6315(d)(2) 


63.5(d){3)-(4) 

63.5(e)  

63.5(f)<1)  .._.... 
63J^(f)(2) 


63J6(a)  

63.6(b)(1H2)  

63.6(b)(3H4)  

63.6(b)(5) 

63j6(b)(7) 


63J8{cMlH2) 

63.6(c)(5)  , 


Applies  to 
subpart  N 


63J6(e) 


63J6(f)(1) 

63.6(f)(2)(i)-(i.) 
63.|8(0(2)(iii)  


63.6(f)(2)(iv) 
63.6(f)(2)(v) 

63.6(f)(3) 

63.6(g)  

63.6(h)  

63.6(i)(1)  

63.6(i)(2)  

63.«iM3)  ..... 
63.6(i)(4)(0  .. 


63.6<iM4)(ii) 

63.6(i)(5) 

63.«iM6)(i) 


Yes 

Yes 

Yes 

No  .. 

Yes 

No.. 

Yes 

Yes 
Yes 
No.. 

Yes 
Yes 

Yes 
Yes 
Yes 

Yes 
Yes 
No  .. 

Yes 

Yes 

No.. 

Yes 

Yes 

Yes 


Yes 
Yes 
Yes 
No.. 


Yes 
Yes 
Yes 
Yes 
No.. 

Yes 

isio.. 

No.. 

No.. 

Yes 

Nc- 


Conr>mertt 


Yes 

Yes 

Yes 

Yes 

No  .. 

Yes 

Yes 

Yes 

No  .. 


§63.347(3)  of  sutipafi  N  a»so  allows  report  submissions  via  fax  and  on  electronic  media. 
§63.340  o(  subpart  N  specifies  appiicabiiit>-. 

This  provision  In  subpart  A  is  being  deleted  Also,  a!!  affected  area  and  major  sources  are  subject 

to  subpart  N;  there  are  no  exemptions. 
subpart  N  cJarifies  »»  applicabiBty  of  each  paragraph  in  subpart  A  to  sources  siAjed  to  subpart 

N. 
Subpart  N  speciPes  permit  requirements  for  area  sources. 

Subpart  N  clarifies  that  an  area  source  that  becorrtes  a  major  source  is  subject  to  the  reqorc- 
merJs  for  ms^or  sources. 

Additional  terms  defined  in  §63.341;  when  overlap  between  subparts  A  and  N  occurs,  subpart  N 

takes  precedence. 
Other  units  used  in  subpart  N  are  defined  in  thai  subpart. 

Except  replace  the  term  "source"  and  "stationary  source"  in  §63.5(aM1)  and  (2)  of  subpart  A  wMh 
"affected  resources." 

Applies  only  to  major  affected  sources. 

Subpart  N  (§  63.345)  specifies  requirernents  for  the  notificalion  of  construction  or  reconstructnn 
for  affected  sources  tttat  are  not  major. 

§  63.345(c)  (5)  of  siApart  N  specifies  when  the  application  or  notification  shall  be  submitted 

Applies  to  major  affected  sources  that  are  new  or  reconstructed. 

Except  information  should  be  submitted  with  tfie  Notification  of  Comptence  Status  required  by 
§63.347(e)  of  subpart  N. 

Applies  to  major  affected  sources  ttiat  are  new  or  reconstructed  except;  (1)  replace  "source"  in 
§  63.5(d)(2)  of  sutipart  A  with  "affected  source";  and  (2)  actual  control  efficienCTes  are  submitted 
with  the  Notification  of  Compliance  Status  required  by  §  63  347(e). 

Applies  to  major  affected  sources  that  are  new  or  reconstructed. 

Applies  to  major  affected  sources  that  are  new  or  reconstructed. 

Except  replace  'source"  in  §  63.5(f)(1)  of  subpart  A  with  "affected  source." 

New  or  reconstructed  affected  sources  shall  submit  the  request  for  approval  of  construction  or  re- 
construction under  §  53.5(f)  of  subpart  A  by  the  deadline  specified  in  §  63.345(c)(5)  of  subpart 
N. 

Except  replace  "source"  in  §63.6(b)(1)-(2)  of  part  A  with  "affected  source." 

Except  replace  "source"  in  §  63.6(b)(5)  of  sutjpart  A  wrth  "affected  source." 

Provisions  for  nem  area  sources  that  become  major  sources  ate  contained  in  §  63.343(a)(4)  of 

subpart  N. 
Fjicept  replace  "source"  in  §  63.6(c)(l  )-(2)  of  subpart  A  with  "affected  source." 
Compliance  provisions  for  existing  area  sources  that  become  major  sources  are  contair«d  in 

§  63.343(a)(3)  of  subpart  N. 
§63  342(f)  of  subpart  N  corrtains  work  practice  standards  (operation  arxJ  maintenance  requite 

merits)  that  override  these  provisions. 
§  63.342(b)  of  subpart  N  specifies  wt>en  tt>e  standards  apply. 

§  63.344(b)  of  subpart  N  specifies  instances  in  which  previous  performance  test  results  for  exist- 
ing sources  are  acceptable. 


Sut}part  N  does  not  contain  any  opacity  or  visible  emission  standards. 

Except  replace  "source"  in  §63.6(t)(2)(i)  and  (ii)  of  sutjpart  A  with  "affected  source." 

§  63.343(a)(6)  of  sut)part  N  specifies  the  procedures  for  obtaining  an  extension  of  corrpliance  and 
the  date  by  which  sucrfi  requests  must  be  subrmtted. 

This  paragraph  only  references  "paragraph  (i)(4)  of  the  section"  for  compliance  extension  provi- 
sioru.  But,  §  63.343(a)(6)  of  subpert  N  also  contains  provisions  for  requesting  a  compliance  en- 
tension. 


JMI 
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General  pfovisions 

Applies  to 

Comment 

reference 

subpart  N 

63.6{i)(8) 

Yes  

This  paragraph  only  references  "paragraphs  (i)(4)  through  (i)(6)  of  this  section"  for  compliance  ex- 
tension provisions.  But,  §  63.343(a)(6)  of  subpart  N  also  contains  provisions  for  requesting  a 
compliance  extension. 

63.6(i)(9) 

Yes  

This  paragraph  only  refererxies  "paragraphs  (i)(4)  through  (0(6)  of  this  section"  and  "paragraphs 
(i)(4)  and  (i)(5)  of  this  section"  for  compliance  extension  provisions.  But,  §  63.343(a)(6)  of  stJb- 
part  N  also  contains  provisions  for  requesting  a  compliance  extension. 

63.6(0(1 0)(iHiv) 

Yes 

63.6(0(1 0)(v)(A) 

Yes  

This  paragraph  only  references  "paragraph  (l)(4)"  for  compliance  extension  provisions.  But, 
§  63.343(a)(6)  of  subpart  N  also  contains  provisions  for  requesting  a  compliance  extension. 

63.6(i)(1  0)(v)(B) 

Yes 

63.6(0(11)  

Yes 

63.6(0(12)(0 

Yes  

This  paragraph  only  references  "paragraph  (i){4)(i)  or  (i)(5)  of  this  section"  for  compliance  exten- 
sion provisions.  But,  §  63.343(a)(6)  of  subpart  N  also  contains  provisions  for  requesting  a  com- 
pliance extension. 

63.6(i)(12)(iiHiiO  

Yes 

63.6(i)(13)  ., 

Yes 

63.6(i)(1 4) 

Yes 

63.6(0(16)  

Yes 

63.6(j)  

Yes 

63.7(a)(1) 

Yes 

63.7(a)(2)(iHvO  

Yes 

63.7(a)(2)(ix) 

Yes 

63.7(a)(3) 

Yes 

63.7(b)(1) 

No 

§  63.347(d)  of  subpart  N  requires  notification  prior  to  the  performance  test.  §  63.344(a)  of  subpart 
N  requires  submission  of  a  site-specific  test  plan  upon  request. 

63.7(b)(2) 

Yes 

63.7(c)  

No 

§  63.344(a)  of  subpart  N  specifies  what  the  test  plan  should  contain,  but  does  not  require  test  plan 
approval  or  pertormance  audit  samples. 

63.7(d)  

Yes  

Except  replace  "source"  in  the  first  sentence  of  §  63.7(d)  of  subpart  A  with  "affected  source." 
Subpart  N  also  contains  test  methods  specific  to  affected  sources  covered  by  that  subpart. 
§  63.344(c)(2)  of  subpart  N  identifies  CARB  Method  425  as  acceptable  under  certain  conditions. 
Sutspart  N  identifies  the  items  to  be  reported  in  the  compliance  test  [§  63.344(a)]  and  the  time- 

63.7e)   : 

Yes  

63.7(f)  

Yes  

63.7(g)(1) 

No 

frame  for  submitting  the  results  [§  63.347(0]. 

63.7(g)(3) 

Yes 

63.7(h)(1H2)  

Yes 

63.7(h)(3)(0  

Yes  

This  paragraph  only  references  "§  63.6(1)"  for  compliance  extension  provisions.  But.  §  63.343(a)(6) 
of  subpart  N  also  contains  provisions  for  requesting  a  compliance  extension 

63.7(h)(3)(iiH"0 

Yes 

63.7(h)(4H5)  

Yes 

63.8(a)(1) 

Yes 

63.8(a)(2) 

No 

Work  practice  standards  are  contained  in  §63.342(0  of  sut>part  N. 

63.8(a)(4) 

No 

63.8(b)(1) 

Yes 

63.8(b)(2) 

No 

§  63.344(d)  of  subpart  N  specifies  the  monitoring  location  when  there  are  multiple  sources. 
§ 63.347(g)(4)  of  subpart  N  identifies  reporting  requirements  when  multiple  monitors  are  used. 
Subpart  N  requires  proper  maintenance  of  monitoring  devices  expected  to  be  used  by  sources 

63.8(b)(3) 

No 

63.8(0(1  )(l) 

No 

subject  to  subpart  N. 

63.8(0(1)00 

No 

§63.342(0(3)(lv)  of  subpart  N  specifies  reporting  when  the  O&M  plan  is  not  followed. 

63.8(0(1  )(iiO  

No 

§63.343(0(2)  identifies  the  criteria  for  whether  O&M  procedures  are  acceptable. 

63.8(0(2H3)  

No 

§ 63.344(d)(2)  requires  appropriate  use  of  monitoring  devices. 

63.8(0(4H7)  

No 

63.8(d)  

No 

Maintenance  of  nxinitoring  devices  is  required  by  §§63.342(0  and  63.344(d)(2)  of  subpart  N. 
Ttiere  are  no  pertormance  evaluation  procedures  for  the  monitoring  devices  expected  to  be  used 
to  comply  with  subpart  N. 

63.8(e) 

No 

63.8(f)(1) 

Yes 

63.8(f)(2) 

No 

Instances  in  which  the  Administrator  may  approve  alternatives  to  the  monitoring  methods  and  pro- 
cedures of  subpart  N  are  contained  in  § 63.343(c)(8)  of  subpart  N. 

63.8(0(3) 

Yes 

63.8(f)(4) „„ 

Yes 

63.8(f)(5) 

Yes 

63.8(0(6) _ 

No 

Subpart  N  does  not  require  the  use  of  CEM's. 

63.8(g)  

No 

Monitoring  data  does  not  need  to  be  reduced  for  reporting  purposes  because  subpart  N  requires 
measurement  once/day. 

63.9(a)  

Yes 

63.9(b)(1)(i)-(iO  

No 

§  63.343(a)(3)  of  subpart  N  requires  area  sources  to  comply  with  major  source  provisions  if  an  in- 
crease in  HAP  emissions  causes  them  to  become  major  sources. 

63.9(b)(1)(iiO 

No 

§  63.347(c)(2)  of  subpart  N  specifies  initial  notification  requirements  for  new  or  reconstructed  af- 
fected sources. 

63.9(b)(2) 

No 

§ 63.347(c)(1)  of  subpart  N  specifies  the  information  to  be  contained  in  the  initial  notification. 

63.9(b)(3) 

No 

§ 63.347(c)(2)  of  subpart  N  specifies  notification  requirements  for  new  or  reconstructed  sources 
that  are  not  major  affected  sources. 
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General  provisions 
reference 


63.9(b)(4) 
63.9(b)(5) 
6t3.9(c)  .... 


6]. 9(d) 

63.9(e) 
63.9(0  - 
6^9(9) 


63l9(h)(lH3) 


68.9(h)(5)  .. 
63.9(h)(6) .. 

63.9(i)  

63.9(j)  

63.10(a)  .... 
63.10(b)(1) 
63.10(b)(2) 
63.10(b)(3) 

63.10(c)  

63.10(d)(1) 
63.10(d)(2) . 
63.10(d)(3) 
63.10(d)(4) 
63.10(d)(5)  . 
.10(e) 


Applies  to 
subpart  N 


No 
No 
Yes 


Yes 

No  . 
No 
No  .. 


1 


6i.io(o 

63.11   

63.12-6315 


No  .. 

No  . 
Yes 
Yes 
Yes 
Yes 
Yes 
No  .. 
No  . 
No  .. 
Yes 
No  .. 
No  .. 
Yes 
No  .. 
No   . 


Yes 
No  . 
Yes 


13.  Appendix  A  to  part  63  is  amended 
by  adding  Methods  306  and  306a  in 
numehcal  order  to  read  as  follows: 

Appendix  A  to  part  63— Test  Methods 


mht 


Method  306 — Determination  of  Chromium 
Emissions  From  Decorative  and  Hard 
Chromium  Electroplating  and  Anodizing 
Operations 

i.  applicability  and  Principle 

J.l  Applicability.  This  method  applies  to 
'he  determination  of  chromium  (Cr)  in 
emissions  from  decorative  and  hard  chrome 
electropldling  facilities  and  anodizing 
operations. 

1.2  Principle,  (a)  A  sample  is  extracted 
isokinetically  from  the  source  using  an 
unhealed  Method  5  sampling  train  (40  CFR 
part  60,  appendix  A),  with  a  glass  nozzle  and 
probe  liner,  but  with  the  filter  omitted.  The 
Cr  emissions  are  collected  in  an  alkaline 
solution:  0.1  N  sodium  hydroxide  (NaOH)  or 
0.1  N  sodium  bicarbonate  (NaHCOj).  The 
collected  samples  remain  in  the  alkaline 
sohition  until  analysis.  Samples  with  high  Cr 
concentrations  may  be  analyzed  using 
inductively  coupled  plasma  emission 
spectrometry  (ICP)  at  267.72  nm. 
Alternatively,  if  improved  detection  limits 
are  required,  a  portion  of  the  alkaline 
impinger  solution  is  digested  with  nitric  acid 
and  analyzed  by  graphite  furnace  atomic 


Comment 


This  paragraph  only  references  "§63.6(i)(4)  through  §63.6(0(6)"  for  compliance  extension  provi- 
sions. But,  §  63.343(a)(6)  of  subpart  N  also  contains  provisions  for  requesting  a  compliance  ex- 
tension. Subpart  N  provides  a  different  timeframe  for  submitting  the  request  than  §63  6(i)(4) 

This  paragraph  only  references  "the  notification  dates  established  in  paragraph  (g)  of  fhs  sec- 
tion." But,  §63.347  of  subpart  N  also  contains  notification  dates. 

Notification  of  performance  test  is  required  by  §  63.347(d)  of  sutipart  N. 

Subpart  N  does  not  require  a  pertormance  evaluation  or  relative  accuracy  test  lor  monitoring  de- 

§  63.347(e)  of  subpart  N  specifies  information  to  be  contained  in  the  notification  ol  compliance 

status  and  tfie  timeframe  for  submitting  this  information. 
Similar  language  has  been  incorporaled  into  §63.347(e)(2)(iM)  of  subpart  N 


§  63.346(b)  ol  subpart  N  specifies  the  records  that  must  be  maintained. 

Subpart  N  applies  to  major  and  area  sources. 

Applicable  requirements  ol  §63.l0(c)  have  been  incorporated  into  §63.346(b)  of  subpart  N 

§63.347(0  of  subpart  N  speafies  the  timeframe  for  reporting  pertormance  test  results 
Subipart  N  does  not  contain  opacity  or  visible  emissions  standards. 

§63.342(0(3)(iv)  and  §63  347(g)(3)  of  subpart  N  specify  reporting  associated  with  matlunctions 
§  63.347(g)  and  (h)  of  subpart  N  specify  the  frequency  of  periodic  reports  of  monitoring  data  used 

to  establish  compliance   Applicable  requrements  of  §  63.1 0(e)  have  been  incorporated  mto 

§  63.347(g)  and  (h). 

Flares  will  not  be  used  to  comply  with  the  emmission  limits. 


absorption  spectroscopy  (GFAAS)  at  357.9 
nm. 

(b)  If  it  is  desirable  to  detennine  hexavalent 
chromium  (Cr-  ")  emissions,  the  samples  may 
be  analyzed  using  an  ion  chromafograph 
equipped  with  a  post-column  reactor  (IC/ 
PCR)  and  a  visible  wavele.ogth  detector  To 
increase  sensitivity  for  trace  levels  of  Cr ' ", 
a  preconcenlration  system  can  be  used  in 
conjunction  with  the  IC/PCR. 

2.  Range,  Sensitivity,  Precision,  and 
Interferences 

2.1  Range.  The  recommended  analytical 
range  for  each  of  the  three  analytical 
techniques  is  given  below.  The  upper  limit 
of  all  three  techniques  can  be  extended 
indefinitely  by  appropriate  dii-ttion. 

2.1.1  GFAAS  Range.  As  reported  in 
Method  7191  of  SW-846  (Citation  5  in 
Bibliography),  the  optimum  concentration 
range  for  GFAAS  is  5  to  100  (ig  Cr/I  of 
concentrated  analyte. 

2.1.2  ICP  Range.  A  linear  response  cur\e 
for  ICP  can  be  obtained  in  the  range  of  10  to 
at  least  500  jig  Cr/1  of  absorbing  solution. 

2.1.3  lOPCR  Range.  In  40  CFR  part  266. 
appendix  IX.  the  lower  limit  of  the  detection 
range  for  IC/PCR  when  employing  a 
preconcentration  procedure  is  reported  to  be 
about  0.1  MgCr"*/!  of  absorbing  solution. 

2.2  Sensitivity. 

2.2.1     Analytical  Sensitivity. 

2.2.1.1    ICP  Analytical  Sensitivity  The 
minimum  detection  limit  for  ICP,  as  reported 
in  Method  6010A  of  SVV-846,  is  7  jig  Cr/1. 


2.2.1.2  GFAAS  Analytical  Sensitivity. 
The  minimum  detection  limit  for  GFAAS.  as 
reported  in  Method  7191  of  SVV-846,  is  1  pg 
Cr/1. 

2.2.1.3  IC/PCR  Analytical  Sensitivity.  The 
minimum  detection  limit  for  IC/PCR  with  a 
preconcentrator.  as  reported  in  40  CFR  pari 
266,  appendix  IX  is  0.05  ngCr*''/l. 

2.2.2    In-stack  Sensitivity.  The  in-stai  k 
sensitivity  depends  upon  the  analytical 
detection  limit,  the  volume  of  slack  gas 
sampled,  and  the  total  volume  of  the 
impinger  absorbing  solution  plus  the  rinses. 
Using  the  analytical  detection  limits  given  in 
sections  2.2.1.1.  2.2.1.2,  and  2.2.1.3;  a  slack 
gassample  volume  of  1.7  dscm;  and  a  lofal 
liquid  sample  volume  of  500  ml;  the 
corresponding  in-stack  detection  limits  are 
0.0021  mg  Cr/dscm  for  ICP,  0.00015  mg  Cr/ 
dscm  for  GFAAS,  and  0.00001 5  mg  Cr  * "/ 
dscm  for  IC/PCR  with  preconcentration 
However,  it  is  recommended  that  the 
concentration  of  Cr  in  the  analytical 
solutions  be  at  least  five  times  the  analytical 
detection  limit  to  optimize  sensitivity  in  the 
analyses.  Using  this  guideline  and  the  same 
assumptions  for  impinger  sample  volume 
and  stack  gas  sample  volume  (500  ml  and  1.7 
dscm.  respectively),  the  recommended 
minimum  stack  concentrations  for  optimum 
sensitivity  are  0.0103  mg  Cr/dscm  for  ICP, 
0.00074  mg  Cr/dscm  for  GFAAS.  and 
0.000074  mg  Cr  •  »/dscm  for  IC/PCR  with 
preconcenlration.  If  required,  the  in-stack 
detection  limits  can  be  improved  by  either 
increasing  the  stack  gas  sample  volume. 
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reducing  the  valuine  of  the  digested  sample 
for  GFAAS.  improving  the  analytical 
detection  limits,  or  any  combination  of  the 
three. 

2.3  Precision.  The  following  precision 
data  have  been  reported  for  the  three 
analytical  methods.  In  the  case  of  the  GFAAS 
there  is  also  bias  data.  In  all  cases,  when 
sampling  precision  is  combined  with 
analytical  precision,  the  resulting  overall 
precision  may  be  lower. 

2.3.1  GFAAS  Precision.  As  reported  in 
Method  7191  of  SW-846.  in  a  single 
laboratory'  (EMSL),  using  Cincinnati,  Ohio 
tap  water  spiked  at  concentrations  of  19, 48, 
and  77  (ig  Cr/1,  the  standard  deviations  were 
±0.1.  ±0.2.  and  ±0.8.  respectively.  Recoveries 
at  these  levels  were  97  percent,  101  percent, 
and  102  percent,  respectively. 

2.3.2  ICP  Precision.  As  reported  in 
Method  6010A  of  SW-846.  in  an  EPA  round- 
robin  Phase  1  study,  seven  laboratories 
applied  the  ICP  technique  to  acid/distilled 
water  matrices  that  had  been  spiked  with 
various  metal  concentrates.  For  true  values  of 
10.  50.  and  150  jig  Cr/I;  the  mean  reported 
values  were  10,  SO,  and  149  |ig  Cr/1:  and  the 
mean  percent  relative  standard  deviations 
were  18,  3.3.  and  3.8  percent,  respectively. 

2.3.3  IC/PCR  Precision.  As  reported  in  40 
CFR  part  266.  appendix  IX.  the  precision  of 
the  IC/PCR  with  sample  preconcentration  is 
5  to  10  percent;  the  overall  precision  for 
sewage  sludge  incinerators  emitting  120  ng/ 
dscm  of  Cr**  and  3.5  |ig/dscm  of  total  Cr  is 
25  percent  and  9  percent  for  Cr**  and  total 
Cr.  respectively:  and  for  hazardous  waste 
incinerators  emitting  300  ng/dscm  of  Cr** 
the  precision  is  20  percent. 

2.4  Interferences. 

2.4.1  GFAAS  Interferences.  Low 
concentrations  of  calcium  and/or  phosphate 
may  cause  interferences;  at  concentrations 
above  200  (ig/1.  calcium's  effect  is  constant 
and  eliminates  the  effect  of  phosphate. 
Calcium  nitrate  is  therefore  added  to  the 
concentrated  analyte  to  ensure  a  known 
constant  effect.  Other  matrix  modifiers 
recommended  by  the  instrument 
manufacturer  may  also  be  suitable.  Nitrogen 
should  not  be  used  as  the  purge  gas  due  to 
cyanide  band  interference.  Background 
correction  may  be  required  because  of 
possible  significant  levels  of  nonspecific 
absorption  and  scattering  at  the  357.9  nm 
analytical  wavelength.  Zeeman  or  Smith- 
Hieftje  background  correction  is 
reconmiended  to  correct  for  interferences  due 
to  high  level;  of  dissolved  solids  in  the 
alkaline  impinger  solutions. 

2.4.2  ICP  Interferences. 

2.4.2.1    ICP  Spectral  Interferences,  (a) 
Spectral  interferences  are  caused  by: 

(1)  Overlap  of  a  spectral  line  from  another 
element: 

(2)  Unresolved  overlap  of  molecular  band 
spectra; 

(3]  Background  contribution  frtrni 
continuous  or  recoinbtnation  phenomena; 
and     . 


(4)  Stray  light  from  the  line  emission  of 
high-concentration  elements. 

(b)  Spectral  overlap  may  be  compensated 
for  by  computer  correcting  the  raw  data  after 
monitoring  and  measuring  the  interfering 
element.  At  the  267.72-nm  Cr  analytical 
wavelength,  iron,  manganese,  and  uranium 
are  potential  interfering  elements. 
Background  and  stray  light  interferences  can 
usually  be  comptensated  for  by  a  background 
correction  adjacent  to  the  analytical  line. 
Unresolved  overlap  requires  the  selection  of 
an  alternative  Cr  wavelength.  Consult  the 
instrument  manufacturer's  operation  manual 
for  interference  correction  procedures. 

2.4.2.2  ICP  Physical  Interferences.  High 
levels  of  dissolved  solids  in  the  samples  may 
cause  significant  inaccuracies  due  to  salt 
buildup  at  the  nebulizer  and  torch  tips.  This 
problem  can  be  controlled  by  diluting  the 
sample  or  providing  for  extended  rinse  times 
between  sample  analyses.  Standards  are 
prepared  in  the  same  matrix  as  the  samples 
(i.e.,  0.1  N  NaOH  or  0.1  N  NaHCO,). 

2.4.2.3  ICP  Chemical  Interferences.  These 
include  molecular  compound  formation, 
ionization  effects  and  solute  vap>orization 
effects,  and  are  usually  not  significant  in  ICP. 
especially  if  the  standards  and  samples  are 
matrix  matched. 

2.4.3    IC/PCR  Interferences.  Components 
in  the  sample  matrix  may  cause  Cr**  to 
convert  to  trivalent  chromium  (Cr  •■*)  or 
cause  Cr  *  -^  to  convert  to  Cr  *  *.  The 
chromatographic  separation  of  Cr**  using 
ion  chromatography  reduces  the  potential  for 
other  metals  to  interfere  with  the  post- 
column  reaction.  For  the  IC/PCR  analysis. 
only  compounds  that  coelute  with  Cr  *  *  and 
affect  the  diphenylcarbazide  reaction  will 
cause  interference.  Periodic  analyses  of 
reagent  water  blanks  are  used  to  demonstrate 
that  the  analytical  system  is  essentially  free 
of  contamination.  Sample  cross- 
contamination  that  can  occur  when  high- 
level  and  low-level  samples  or  standards  are 
analyzed  alternately  is  eliminated  by 
thorough  purging  of  the  sample  loop.  Purging 
can  easily  be  achieved  by  increasing  the 
injection  volume  of  the  samples  to  ten  times 
the  size  of  the  sample  loop. 

3.  Apparatus 

3.1  Sampling  Train.  A  schematic  of  the 
sampling  train  used  in  this  method  is  shown 
in  Figure  306-1.  The  train  is  the  same  as 
Method  5.  section  2.1  (40  CFR  part  60. 
appendix  A),  except  that  the  filter  is  omitted, 
and  quartz  or  borosilicate  glass  must  be  used 
for  the  probe  nozzle  and  liner  in  place  of 
stainless  steel.  It  is  not  necessary  to  heat  the 
probe  liner.  Probe  fittings  of  plastic  such  as 
Teflon,  polypropylene,  etc.  are  recommended 
over  metal  fittings  to  prevent  contamination. 
If  desired,  a  single  combined  probe  nozzle 
and  liner  may  be  used,  but  such  a  single  glass 
piece  is  not  a  requirement  of  this 
methodology.  Use  0. 1  N  NaOH  or  0.1  N 
NaHCO.i  in  the  impingers  in  place  of  water. 

3.2  Sample  Recovery.  Same  as  Method  5. 
section  2.2  (40  CFR  pari  60.  appendix  A), 
with  the  following  exceptions: 


3.2.1  Probe-Liner  and  Probe-Nozzle 
Brushes.  Brushes  are  not  necessary  for 
sample  recovery.  If  a  probe  brush  is  used,  it 
must  be  nonmetallic. 

3.2.2  Sample  Recovery  Solution.  Use  0.1 
N  NaOH  or  0.1  N  NaHCOj.  whichever  was 
used  as  the  impinger  absorbing  solution,  in 
place  of  acetone  to  recover  the  sample. 

3.2.3  Sample  Storage  Containers. 
Polyethylene,  with  leak-free  screw  cap,  500 
ml  or  1,000  ml. 

3.2.4  Filtration  Apparatus  for  IC/PCR- 
Teflon,  or  equivalent,  filter  holder  and  0.45 
nm  acetate,  or  equivalent,  filter. 

3.3    Analysis.  For  analysis,  the  following 
equipment  is  needed. 

3.3.1  General. 

3.3.1.1  Phillips  Beakers.  (Phillips  beakers 
are  preferred,  but  regular  beakers  can  also  be 
used.) 

3.3.1.2  Hot  Plate. 

3.3.1.3  Volumetric  Flasks.  Class  A. 
various  sizes  as  appropriate. 

3  3.1.4     Assorted  Pipettes. 

3.3.2  Analysis  by  GFAAS. 

3.3.2.1  Chromium  Hollow  Cathode  Lamp 
or  Electrodeless  Discharge  Lamp. 

3.3.2.2  Graphite  Furnace  Atomic 
Absorption  Spectrophotometer. 

3.3.3  Analysis  by  ICP. 

3.3.3.1  ICP  Spectrometer.  Computer- 
controlled  emission  spectrometer  with 
background  correction  and  radio  frequency 
generator. 

3.3.3.2  Argon  Gas  Supply.  Welding  grade 
or  better. 

3.3.4  Analysis  by  IC/PCR. 

3.3.4.1  IC/PCR  System.  High  performance 
liquid  chromatograph  pump,  sample 
injection  valve,  post-column  reagent  delivery- 
and  mixing  system,  and  a  visible  detector, 
capable  of  operating  at  520  nm.  all  with  a 
nonmetallic  (or  inert)  flow  path.  An 
electronic  peak  area  mode  is  recommended, 
but  other  recording  devices  and  integration 
techniques  are  acceptable  provided  the 
repeatability  criteria  and  the  linearity  criteria 
for  the  calibration  curve  descTibed  in  section 
6.4.1  can  be  satisfied.  A  sample  loading 
system  will  be  required  if  preconcentration  is 
employed. 

3.3.4.2  Analytical  Column.  A  high 
performance  ion  chromatograph  (HPIC) 
nonmetallic  column  with  anion  separation 
characteristics  and  a  high  loading  ccjMcily 
designed  for  separation  of  metal  chelating 
compounds  to  prevent  metal  interference. 
Resolution  described  in  section  5.5  must  t>e 
obtained.  A  nonmetallic  guard  column  with 
the  same  ion-exchange  material  is 
recommended. 

3.3.4.3  Preconcentration  Columa  An 
HPIC  nonmetallic  column  with  acceptable 
anion  retention  characteristics  and  sample 
loading  rates  as  described  in  section  5.5. 
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3.3.4.4    0.45->im  Filter  Cartridge.  For  the 
removal  of  insoluble  material.  To  be  used  just 
prior  to  sample  injection/analysis. 

4.  Reagents 

Unless  Otherwise  indicated,  all  reagents 
shall  conform  to  the  specifications 
established  by  the  Committee  on  Analytical 
Reagents  of  the  American  Chemical  Society 
(ACS  reagent  grade).  Where  such 
specifications  are  not  available,  use  the  best 
available  grade. 

4.1  Sampling. 

4.1.1  Water.  Reagent  water  that  conforms 
to  ASTM  Specification  D1193-77.  Type  11 
(incorporated  by  reference — see  §63.14).  It  is 
recommended  that  water  blanks  be  checked 
prior  to  preparing  sampling  reagents  to 
ensure  that  the  Cr  content  is  less  than  the 
analytical  detection  limit. 

4.1.2  Sodium  Hydroxide  (NaOH) 
Absorbing  Solution.  0.1  N  or  Sodium 
Bicarbonate  (NaHCOj)  Absorbing  Solution. 
0.1  N.  Dissolve  4.0  g  of  sodium  hydroxide  in 
1  I  of  water,  or  dissolve  8.5  g  of  sodium 
bicarbonate  in  1  1  of  water 

4.2  Sample  Recovery. 

4.2.1  0.1  N  NaOH  or  0.1  N  NaHCO,.  See 
section  4.1.2.  Use  the  same  solution  for 
recovery  as  was  used  in  the  impingers. 

4.2.2  pH  Indicator  Strip,  for  IC/PCR  pH 
indicator  capable  of  determining  the  pH  of 
solutions  between  the  pH  range  of  7  and  12, 
at  0.5  pH  intervals. 

4.3  Sample  Preparation  and  Analysis. 

4.3.1  Nitric  Acid  (HNOj).  Concentrated, 
for  GFAAS.  Trace  metals  grade  or  better 
HNO]  must  be  used  for  reagent  preparation. 
The  ACIS  reagent  grade  HNO3  is  acceptable 
for  cleaning  glassware. 

4.3.2  HNOj,  1.0  percent  (v/v).  for  GFAAS. 
Add,  with  stirring,  10  ml  of  concentrated 
HNO)  to  800  ml  of  water.  Dilute  to  1,000  ml 
with  water.  This  reagent  shall  contain  less 
than  0.001  mg  Cr/1. 

4.3.3  Calcium  Nitrate  Ca(NOj)2  Solution 
(10  ^g  Ca/ml)  for  GFAAS.  Prepare  the 
solution  by  weighing  36  mg  of  (3a(N03)2  into 
a  1  1  volumetric  fla^k.  Dilute  with  water  to 
11 

4.3.4  Matrix  Modifier,  for  GFAAS.  See 
instrument  manufacturer's  manual  for 
suggested  matrix  modifier. 

4.3.5  Chromatographic  Eluent,  for  IC/ 
PCR.  The  eluent  used  in  the  analytical 
system  is  ammonium  sulfate  based.  Prefiare 
by  adding  6.5  ml  of  29  percent  ammonium 
hydroxide  (NH4OH)  and  33  g  of  ammonium 
sulfate  ((NH4)2S04)  to  500  ml  of  reagent 
water.  Dilute  to  1  1  with  reagent  water  and 
mix  well.  Other  combinations  of  eluents  and/ 
or  columns  may  be  employed  provided  peak 
resolution,  as  descritted  in  section  5.5, 
repeatability  and  linearity,  as  described  in 
section  6.4.1.  and  analytical  sensitivity  are 
acceptable. 

4.3.6  Post-Column  Reagent,  for  IC/PCR. 
An  effective  post-column  reagent  for  use  with 
the  chromatographic  eluent  described  in 
section  4.3.5  is  a  diphenylcarbazide  (DPC) 
based  system.  Dissolve  0.5  g  of  1.5- 
diphenylcarbazide  in  100  ml  of  ACS  grade 
methanol.  Add  500  ml  of  reagent  water 


containing  50  ml  of  96  percent 
spectrophotometric  grade  sulfuric  acid. 
Dilute  to  1 1  with  reagent  water. 

4.3.7    Chromium  Standard  Stock  Solution 
(1,000  mg/l).  Procure  a  certified  aqueous 
standard  or  dissolve  2.829  g  of  potassium 
dichromate  (K2Cr207.)  in  water  and  dilute  to 
11. 

4.3.8    (Calibration  Standards  for  GFAAS. 
Chromium  solutions  for  GFAAS  calibration 
shall  be  j)repared  to  contain  1.0  ptercent  (v/ 
v)  HNO].  The  zero  standard  shall  be  1.0 
percent  (v/v)  HNO3.  Calibration  standards 
should  be  prepared  daily  by  diluting  the  Cr 
standard  stock  solution  (section  4.3.7)  with 
1.0  percent  HNO3.  Use  at  least  four  standards 
to  make  the  calibration  curve.  Suggested 
levels  are  0,  5,  50.  and  100  ^g  Cr/1. 

4.3.9    Calibration  Standards  for  ICP  or  IC/ 
PCR.  PrepMre  calibration  standards  for  ICP  or 
IC/PCR  by  diluting  the  Cr  standard  stock 
solution  (section  4.3.7)  with  0.1  N  NaOH  or 
0.1  N  NaHCOa.  whichever  was  used  as  the 
impinger  absorbing  solution,  to  achieve  a 
matrix  similar  to  the  actual  field  samples. 
Suggested  levels  are  0,  25,  50,  and  100  ^g  Cr/ 
1  for  ICP,  and  0,  0.5,  5,  and  10  (ig  Cr*6/I  for 
IC/PCR. 

4.4    Glassware  Cleaning  Reagents. 

4.4.1  HNO),  Concentrated.  The  ACS 
reagent  grade  or  equivalent 

4.4.2  Water.  Reagent  water  that  conforms 
to  ASTM  Specification  D1193-77,  Type  II, 
(incorporated  by  reference — see  §63.14). 

4.4.3  HNO),  10  percent  (v/v).  Add  with 
stirring  500  ml  of  concentrated  HNO)  to  a 
fiask  containing  approximately  4,000  ml  of 
water.  Dilute  to  5,000  ml  with  water.  Mix 
well.  The  reagent  shall  contain  less  than  2  tig 
Cr/1. 

5.  Procedure 

5.1  Sampling,  (a)  Same  as  Method  5, 
section  4.1  (40  CFR  part  60,  appendix  A), 
except  omit  the  filter  and  filter  holder  from 
the  sampling  train,  use  a  glass  nozzle  and 
probe  liner,  do  not  heat  the  probe,  place  100 
ml  of  0.1  N  NaOH  or  0.1  N  NrilCCb  in  each 
of  the  first  two  impingers,  and  record  the 
data  for  each  run  on  a  data  sheet  such  as  the 
one  shown  in  Figure  306-2. 

(b)  Clean  all  glassware  prior  to  sampling  in 
hot  soapy  water  designed  for  laboratory 
cleaning  of  glassware.  Next,  rinse  the 
glassware  three  times  with  tap  water, 
followed  by  three  additional  rinses  with 
reagent  water.  Then  soak  all  glassware  in  10 
percent  (v/v)  HNOj  solution  for  a  minimum 
of  4  hours,  rinse  three  times  with  reagent 
water,  and  allowed  to  air  dry.  Cover  all 
glassware  openings  where  contamination  can 
occur  with  Parafilm,  or  equivalent,  until  the 
sampling  train  is  assembled  for  sampling. 

(c)  If  the  sample  is  going  to  be  analyzed  for 
Cr"'"*  using  IC/PCR,  determine  the  pH  of  the 
solution  in  the  first  impinger  at  the  end  of  the 
sampling  run  using  a  pH  indicator  strip.  The 
pH  of  the  solution  should  be  greater  than  8.5. 
if  not,  the  concentration  of  the  NaOH  or 
NaHCO)  impinger  absorbing  solution  should 
be  increased  to  0.5  N  and  the  sample  should 
be  rerun. 

5.2  Sample  Recovery.  Follow  the  basic 
procedures  of  Method  5,  section  4.2,  with  the 


exceptions  noted  below;  a  filter  is  not 
recovered  from  this  train. 

5.2.1  Container  No.  1.  Measure  the 
volume  of  the  liquid  in  the  first,  ^cond,  and 
third  impingers  and  quantitatively  transfer, 
into  a  labelled  sample  container.  Use 
approximately  200  to  300  ml  of  0.1  N  NaOH 
or  0.1  N  NaHCO)  to  rinse  the  probe  nozzle, 
probe  liner,  three  impingers,  and  connecting 
glassware;  add  this  rinse  to  the  same 
container. 

5.2.2  Container  No.  2  (Reagent  Blank). 
Place  approximately  500  ml  of  0.1  N  NaOH 
or  0.1  N  NaHCO)  absorbing  solution  in  a 
labeled  sample  container. 

5.2.3  Sample  Filtration  for  IC/PCR.  If  the 
sample  is  to  be  analyzed  for  Cr**  by  IC/PCR. 
it  must  be  filtered  immediately  following 
recovery  to  remove  any  insoluble  matter. 
Nitrogen  gas  may  be  used  as  a  pressure  assist 
to  the  filtration  process.  Filter  the  entire 
contents  of  Container  No.  1  through  a  0.45- 
^m  acetate  filter  (or  equivalent),  and  collect 
the  filtrate  in  a  1,000  ml  graduated  cylinder. 
Rinse  the  sample  container  with  reagent 
water  three  separate  times,  pass  these  rinses 
through  the  filter,  and  add  the  rinses  to  the 
sample  filtrate.  Determine  the  final  volume  of 
the  filtrate  and  rinses  and  return  them  to  the 
rinsed  [>olyethylene  sample  container.  ' 

5.2.4  Sample  Preservation.  Refrigerate 
samples  upton  receipt.  (Containers  Nos.  1  and 
2). 

5.3    Sample  Preparation  and  Analysis  for 
GFAAS.  For  analysis  by  GFAAS,  an  acid 
digestion  of  the  alkaline  impinger  solution  is 
required.  Two  types  of  blanks  are  required 
for  the  analysis.  Th&  calibration  blank  is  used 
in  establishing  the  analytical  curve,  and  the 
reagent  blank  is  used  to  assess  possible 
contamination  resulting  from  the  sample 
processing.  The  1.0  percent  HNO3  is  the 
calibration  blank.  The  0.1  N  NaOH  solution 
or  the  0.1  N  NaHCO)  from  section  5.2.2  is  the 
reagent  blank.  The  reagent  blank  must  be 
carried  through  the  complete  analytical 
procedure,  including  the  acid  digestion,  and 
must  contain  the  same  acid  concentration  in 
the  final  solution  as  the  sample  solutions. 

5.3.1     Acid  Digestion  for  GFAAS.  (a)  In  a 
beaker,  add  10  ml  of  concentrated  HNO)  to 
a  sample  aliquot  of  100  ml  taken  for  analysis. 
Cover  the  beaker  with  a  watch  glass.  Place 
the  beaker  on  a  hot  plate  and  reflux  the 
sample  down  to  near  dryness.  Add  another 
5  ml  of  concentrated  HNO)  to  complete  the 
digestion.  Carefully  reflux  the  sample  volume 
down  to  near  dryness.  Wash  down  the  beaker 
walls  and  watch  glass  with  reagent  water. 
The  final  concentration  of  HNO3  in  the 
solution  should  be  1  percent  (v/v).  Transfer 
the  digested  sample  to  a  50  ml  volumetric 
flask.  Add  0.5  ml  of  concentrated  HNO),  and 
1  ml  of  the  10  >ig/ml  of  Ca  (N0))2. 

(b)  Dilute  to  50  ml  with  reagent  water.  A 
different  final  volume  may  be  used,  based  on 
the  expected  Cr  concentration,  blit  the  HNOi 
concentration  must  be  maintained  at  1 
percent  (v/v). 
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5.3.2  Sample  Analysis  by  GFAAS.  (a)  The 
357.9-nni  wavelength  line  shall  be  used. 
Follow  the  manufacturer's  operating 
instructions  for  all  other  spectrophotometer 
parameters. 

(b)  Furnace  parameters  suggested  by  the 
manufacturer  should  be  employed  as 
guidelines.  Since  temperature-sensing 
mechanisms  and  temperature  controllers  can 
vary  between  instruments  and/or  with  time, 
the  validity  of  the  furnace  parameters  must 
be  periodically  confirmed  by  systematically 
altering  the  furnace  parameters  while 
analyzing  a  standard.  In  this  manner,  losses 
of  analyte  due  to  higher-than-necessary 
temperature  settings  or  losses  in  sensitivity 
due  to  less  than  optimum  settings  can  be 
minimized.  Similar  verification  of  furnace 
parameters  may  be  required  for  complex 
sample  matrices.  Calibrate  the  GFAAS 
system  following  the  procedures  sjiecified  in 
section  6. 

(c)  Inject  a  measured  aliquot  of  digested 
sample  into  the  furnace  and  atomize.  If  the 
concentration  found  exceeds  the  calibration 
range,  the  sample  should  be  diluted  with  the 
calibration  blank  solution  (1.0  percent  HNOj) 
and  reanalyzed.  Consult  the  operator's 
manual  for  suggested  injection  volumes.  The 
use  of  multiple  injections  can  improve 
accuracy  and  help  detect  furnace  pipetting 
errors. 

(d)  Analyze  a  minimum  of  one  matrix- 
matched  reagent  blank  per  sample  batch  to 
determine  if  contamination  or  any  memory 
effects  are  occurring.  Analyze  a  calibration 
blank  and  a  midpoint  calibration  check 
standard  after  approximately  every  10  sample 
injections. 

(e)  Calculate  the  Cr  concentrations: 

(1)  By  the  method  of  standard  additions 
(see  operator's  manual], 

(2)  From  the  calibration  curve,  or 

(3)  Directly  bom  the  instrument's 
concentration  readout.  All  dilution  or 
concentration  factors  must  be  taken  into 
account.  All  results  should  be  reported  in  (ig 
Cr/ml  with  up  to  three  significant  figures. 

5.4    Sample  Analysis  by  ICP.  (a)  The  ICP 
measurement  is  performed  directly  on  the 
alkaline  impinger  solution;  acid  digestion  is 
not  necessary  provided  the  samples  and 
standards  are  matrix  matched.  However,  ICP 
should  only  be  used  when  the  solution 
analyzed  has  a  Cr  concentration  greater  than 
35  ng/1. 

(bj  Two  types  of  blanks  are  required  for  the 
analysis.  The  calibration  blank  is  used  in 
establishing  the  analytical  curve,  and  the 
reagent  blank  is  used  to  assess  possible 
contamination  resulting  from  sample 
processing.  Use  either  0.1  N  NaOH  or  0.1  N 
NaHCOj,  whichever  was  used  for  the 
impinger  absorbing  solution,  for  the 
calibration  blank.  The  calibration  blank  can 
be  prepared  fresh  in  the  laboratory;  it  does 
not  have  to  be  from  the  same  batch  of 
solution  that  was  used  in  the  field.  Prepare 
a  sufficient  quantity  to  flush  the  system 
between  standards  and  samples.  The  reagent 
blank  (section  5.2.2)  is  a  sample  of  the 
impinger  solution  used  for  sample  collection 
that  is  collected  in  the  field  during  the  testing 
program. 

(c)  Set  up  the  instrument  with  proper 
operating  parameters  including  wavelength. 


background  correction  settings  (if  necessary), 
and  interfering  element  correction  settings  (if 
necessary).  The  instrument  must  be  allowed 
to  become  thermally  stable  before  beginning 
performance  of  measurements  (usually 
requiring  at  least  30  min  of  operation  prior 
to  calibration).  During  this  warmup  period, 
the  optical  calibration  and  torch  position 
optimization  may  be  performed  (consult  the 
operator's  manual). 

(d)  Calibrate  the  instrument  according  to 
the  instrument  manufacturer's  recommended 
procedures,  and  the  procedures  specified  in 
section  6.3.  Before  analyzing  the  samples, 
reanalyze  the  highest  calibration  standard  as 
if  it  were  a  sample.  Concentration  values 
obtained  should  not  deviate  from  the  actual 
values  by  more  than  5  percent,  or  the 
established  control  limits,  whichever  is  lower 
(see  sections  6  and  7).  If  they  do,  follow  the 
recommendations  of  the  instrument 
manufacturer  to  correct  for  this  condition. 

(e)  Flush  the  system  with  the  calibration 
blank  solution  for  at  least  1  min  before  the 
analysis  of  each  sample  or  standard.  Analyze 
the  midpoint  calibration  standard  and  the 
calibration  blank  after  each  10  samples.  Use 
the  average  intensity  of  multiple  exposures 
for  both  standardization  and  sample  analysis 
to  reduce  random  error. 

(f)  Dilute  and  reanalyze  samples  that  are 
more  concentrated  than  the  linear  calibration 
limit  or  use  an  alternate,  less  sensitive  Cr 
wavelength  for  which  quality  control  data  are 
already  established. 

(g)  If  dilutions  are  performed,  the 
appropriate  factors  must  be  applied  to 
sample  values.  All  results  should  be  reported 
in  \ig  Cr/ml  with  up  to  thre«  significant 
figures. 

5.5    Sample  Analyses  by  IC/PCR.  (a)  The 
Cr**  content  of  the  sample  filtrate  is 
determined  by  IC/PCR.  To  increase 
sensitivity  for  trace  levels  of  chromium,  a 
preconcentration  system  is  also  used  in 
conjunction  with  the  IC/PCR. 

(b)  Prior  to  preconcentration  and/or 
analysis,  filter  all  field  samples  through  a 
0.45-^un  filter.  This  filtration  should  be 
conducted  just  prior  to  sample  injection/ 
analysis. 

(c)  The  preconcentration  is  at  romplished 
by  selectively  retaining  the  anaiyte  on  a  solid 
absorbent  (as  described  in  section  3.4.3.3), 
followed  by  removal  of  the  analyte  from  the 
absorbent.  Inject  the  sample  into  a  sample 
loop  of  the  desired  size  (use  repeated 
loadings  or  a  larger  size  loop  for  greater 
sensitivity).  The  Cr*^*  is  collected  on  the 
resin  bed  of  the  column.  Switch  the  injection 
valve  so  that  the  eluent  displaces  the 
concentrated  Cr''*  sample,  moving  it  off  the 
preconcentration  column  and  onto  the  IC 
anion  separation  column.  After  separation 
from  other  sample  components,  the  Cr** 
forms  a  specific  complex  in  the  post-column 
reactor  with  the  DPC  reaction  solution,  and 
the  complex  is  detected  by  visible  absorbance 
at  a  wavelength  of  520  nm.  The  amount  of 
absorbance  measured  is  projxirtional  to  the 
concentration  of  the  Cr**  complex  formed. 
Compare  the  IC  retention  time  and  the 
absorbance  of  the  Cr**  complex  with  knowo 
Cr**  standards  analyzed  under  identical 
conditions  to  provide  both  qualitative  and 
quantitative  analyses. 


(d)  Two  types  of  blanks  are  required  for  the 
analysis.  The  calibration  blank  is  used  in 
establishing  the  analytical  curve,  and  the 
reagent  blank  is  used  to  assess  possible 
contamination  resulting  from  sample 
processing.  Use  either  0.1  N  NaOH  or  0.1  N 
NaHCOj,  whichever  was  used  for  the 
impinger  solution,  for  the  calibration  blank. 
The  calibration  blank  can  be  prepared  fresh 
in  the  laboratory;  it  does  not  have  to  be  from 
the  same  batch  of  solution  that  was  used  in 
the  field.  The  reagent  blank  (section  5.2.2)  is 
a  sample  of  the  impinger  solution  used  for 
sample  collection  that  is  collected  in  the  field 
during  the  testing  program. 

(e)  Prior  to  sample  analysis,  establish  a 
stable  baseline  with  the  detector  set  at  the 
required  attenuation  by  setting  the  eluent 
flow  rate  at  approximately  1  ml/min  and  the 
post-column  reagent  flow  rate  at 
approximately  0.5  ml/min.  Note:  As  long  as 
the  ratio  of  eluent  flow  rate  to  PCR  flow  rale 
remains  constant,  the  standard  curve  should 
remain  linear.  Inject  a  sample  of  reagent 
water  to  enstire  that  no  Cr**  appears  in  the 
water  blank. 

(f)  First,  inject  the  calibration  standards 
prepared,  as  described  in  section  4.3.9  to 
cover  the  appropriate  concentration  range, 
starting  with  the  lowest  standard  first.  Next, 
inject,  in  duplicate,  the  calibration  reference 
standard  (as  described  in  section  7.3.1), 
followed  by  the  reagent  blank  (section  5.2.2), 
and  the  field  samples.  Finally,  repeat  the 
injection  of  the  calibration  standards  to 
assess  instrument  drift.  Measure  areas  or 
heights  of  the  Cr**/DPC  complex 
chromatogram  peaks.  The  response  for 
replicate,  consecutive  injections  of  samples 
must  be  within  5  percent  of  the  average 
response,  or  the  injection  should  be  repeated 
until  the  5  percent  criterion  can  be  met.  Use 
the  average  resf>onse  (p>eak  areas  or  heights) 
from  the  duplicate  injections  of  calibration 
standards  to  generate  a  linear  calibration 
curve.  From  the  calibration  curve,  determine 
the  concentrations  of  the  field  samples 
employing  the  average  response  from  the 
duplicate  injections. 

6.  Calibmtion 

6.1  Sampling  Train  Calibration.  Perform 
all  of  the  calibrations  described  in  Method  5, 
section  5  (40  CFR  part  60,  appendix  A).  The 
alternate  calibration  procedures  described  in 
section  7  of  Method  5  (40  CFR  part  60, 
appendix  A)  may  also  be  used. 

6.2  GFAAS  Calibration.  Either  run  a 
series  of  chromiimi  standards  and  a 
calibration  blank  and  construct  a  calibration 
curve  by  plotting  the  concentrations  of  the 
standards  against  the  absorbencies,  or  using 
the  method  of  standard  additions,  plot  added 
concentration  versus  absorbance.  For 
instruments  that  read  directly  in 
concentration,  set  the  curve  corrector  to  read 
out  the  proper  concentration,  if  applicable. 
This  is  customarily  performed  automatically 
with  most  instrument  computer-based  data 
systems. 

6.2.1     GFAAS  Calibration  Curve.  If  a 
calibration  curve  is  used,  it  should  be 
prepared  daily  with  a  minimum  of  a 
calibration  blank  and  three  standards. 
Calibration  standards  for  total  chromium 
should  start  with  1  percent  v/v  HNOj  wiith 
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no  chromium  for  the  calibration  blank,  with 
appropriate  increases  in  total  chromium 
concentration  for  the  other  calibration 
standards  (see  section  4.3.9.).  Calibration 
standards  should  be  prepared  &«sh  daily. 

6.3  ICP  Calibration.  Calibrate  the 
instrument  according  to  the  instrument 
manufacturer's  reconunended  procedures, 
using  a  calibration  blank  and  three  standards 
for  the  initial  calibration.  Calibration 
standards  stiiauld  be  prepared  fresh  daily,  as 
described  in  section  4.3.9.  Be  sure  that 
samples  and  calibration  standards  are  matrix 
matched.  Flush  the  system  with  the 
calibration  blank  between  each  standard.  Use 
th0  average  intensity  of  multiple  exposures 
for;  both  standardization  and  sample  analysis 
to  reduce  random  error. 

6.4  IC/PCR  Calibration.  Prepare  a 
calibration  curve  using  the  calibration  blank 
and  three  calibration  standards  prepared 
fresh  daily  as  described  in  section  4.3.9.  Run 
the  standards  with  the  field  samples  as 
described  in  section  5.5. 

2uality  Control 

GF,\AS  Quality  Control 
7.1.1     GFAAS  Calibration  Reference  ■ 
Standards.  If  a  calibration  curve  is  used,  it 
must  be  verified  by  use  of  at  least  one 
calibration  reference  standard  (made  from  a 
reference  material  or  other  independent 
standard  material)  at  or  near  the  ir.id-range  of 
the!  calibration  curve.  The  calibration 
reference  standard  must  be  measured  within 
10  percent  of  it's  true  value  for  the  curve  to 
lie  considered  valid.  The  curve  must  be 
validated  before  sample  analyses  are 
performed. 

7^.1.2     GFAAS  Check  Standards,  (a)  Run  a 
ch^ck  standard  and  a  calibration  blank  after 
approximately  ever>'  10  sample  injections, 
and  at  ttie  end  of  the  analytical  run.  These 
statidards  are  run,  in  part,  to  monitor  the  life 
and  performance  of  the  graphite  tube.  Lack 
of  PBproducibiiity  or  a  significant  change  in 
the  signal  for  the  check  standard  indicates 
that  the  graphite  tube  should  be  replaced. 
Check  standards  can  be  the  mid-ranee 
calibration  standard  or  the  reference 
standard.  The  results  of  the  check  standard 
shajll  agree  within  10  percent  of  the  expected 
value.  If  not.  terminate  the  analyses,  correct 
the  problem,  recalibrate  the  instrument,  and 
reanalyze  all  samples  analyzed  subsequent  to 
the  last  acceptable  check  standard  analysis. 
(Iji)  The  results  of  the  calibration  blank  are 
to  agree  within  three  standard  deviations  of 
the  mean  blank  value.  If  not,  repeat  the 
analysis  two  more  times  and  average  the 
results.  If  the  average  is  not  within  three 
standard  deviations  of  the  background  mean, 
terminate  the  analyses,  correct  the  problem, 
recalibrate,  and  reanalyze  all  samples 
analyzed  subsequent  to  the  last  acceptable 
calibration  blank  analysis. 

7.1.3  GFAAS  Duplicate  Samples.  Run  one 
duplicate  sample  for  every  20  samples,  (or 
one  per  source  test,  whichever  is  more 
frequent).  Duplicate  samples  are  brought 
through  the  whole  sample  preparation  and 
analytical  process  separately.  Duplicate 
samples  shall  agree  within  10  percent. 

7.1.4  GFAAS  Matrix  Spiking.  Spiked 
samples  shall  be  prepared  and  analyzed  daily 
to  ensure  that  correct  procedures  are  being 
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followed  and  that  all  equipment  is  operating 
properly.  Spiked  sample  recovery  analyses 
should  indicate  a  recovery  for  the  Cr  spike 
of  between  75  and  125  percent.  Spikes  are 
added  prior  to  any  sample  preparation.  Cr 
levels  in  the  spiked  sample  should  provide 
final  solution  concentrations  that  fall  within 
the  linear  portion  of  the  calibration  curve. 

7.1.5  GFAAS  Method  of  Standard 
Additions.  Whenever  sample  matrix 
problems  are  suspected  and  standard/ sample 
matrix  matching  is  not  possible  or  whenever 
a  new  sample  matrix  is  being  analyzed,  the 
method  of  standard  additions  shall  be  used 
for  the  analysis  of  all  extracts.  Section  5.4.2 
of  Method  12  (40  CFR  part  60.  appendix  A) 
specifies  a  performance  test  to  determine  if 
the  method  of  standard  additions  is 
necessary. 

7.1.6  GFAAS  Reagent  Blank  Samples. 
Analyze  a  minimum  of  one  matrix-matched 
reagent  blank  (section  5.2.2)  per  sample  batch 
to  determine  if  contamination  or  memory 
effects  are  occurring.  The  results  should 
agree  within  three  standard  deviations  of  the 
mean  blank  value. 

7.2     ICP  Quality  Control. 

7.2.1  ICP  Intetiference  Check.  Prepare  an 
interference  check  solution  to  contain  known 
concentrations  of  interfering  elements  that 
will  provide  an  adequate  test  of  the 
correction  factors  in  the  event  of  potential 
spectral  interferences.  Two  potential 
interferences,  iron  and  manganese,  may  be 
prepared  as  1.000  ug/ml  and  200  Mg/ml 
solutions,  respectively.  The  solutions  should 
be  prepared  in  dilute  HNO3  (1-5  percent). 
Particular  care  must  be  taken  to  ensure  that 
the  solutions  and/or  salts  used  to  prepare  the 
solutions  are  of  ICP  grade  purity  (i.e..  that  no 
measurable  Cr  contamination  exists  in  the 
salts/solutions).  Commercially  prepared 
interfering  element  check  standards  are 
available.  Verify  the  interelement  correction 
factors  every  three  months  by  analyzing  the 
interference  check  solution.  The  correction 
factors  are  calculated  according  to  the 
instrument  manufacturer's  directions.  If 
interelement  correction  factors  are  used 
properly,  no  false  Cr  should  be  detected. 

7.2.2  ICP  Calibration  Reference 
Standards.  Prepare  a  calibration  reference 
standard  in  the  same  alkaline  matrix  as  the 
calibration  standards:  it  should  be  at  least  10 
times  the  instrumental  detection  limit.  This 
reference  standard  should  be  prepared  from 
a  different  Cr  stock  solution  source  than  that 
used  for  preparation  of  the  calibration  curve 
standards  and  is  used  to  verify  the  accuracy 
of  the  calibration  curve.  Prior  to  sample 
analysis,  analyze  at  least  one  reference 
standard.  The  calibration  reference  standard 
must  be  measured  within  10  percent  of  it's 
true  value  for  the  curve  to  be  considered 
valid.  The  curve  must  be  validated  before 
sample  analyses  are  performed. 

7.2.3  ICP  Check  Standards.  Run  a  check 
standard  and  a  calibration  blank  after  every 
10  samples,  and  at  the  end  of  the  analytical 
run.  Check  standards  can  be  the  mid-range 
calibration  standard  or  the  reference 
standard.  The  results  of  the  check  standard 
shall  agree  within  10  percent  of  the  expected 
value;  if  not,  terminate  the  analyses,  correct 
the  problem,  recalibrate  the  instrument,  and 
rerun  all  samples  analyzed  subsequent  to  the 


last  acceptable  check  standard  analj-sis.  The 
results  of  the  calibration  blank  are  to  8gr«e 
within  three  standard  deviations  of  the  mean 
blank  value.  If  not,  repeat  the  analysis  two 
more  times  and  average  the  results.  If  the 
average  is  not  within  three  standard 
deviations  of  the  background  mean, 
terminate  the  analyses,  correct  the  problem, 
recalibrate,  and  reanalyze  all  samples 
analyzed  subsequent  to  the  last  acceptable 
calibration  blank  analysis. 

7.2.4  ICP  Duplicate  Samples.  Analyze  one 
duplicate  sample  for  e\-ery  20  samples,  (or 
one  per  source  test,  whichever  is  more 
frequent).  Duplicate  samples  are  brought 
through  the  whole  sample  preparation  and 
analytical  process.  Duplicate  samples  shall 
agree  within  10  percent. 

7.2.5  ICP  Reagent  Blank  Samples. 
Analyze  a  minimum  of  one  matrix-matched 
reagent  blank  (section  5  2.2)  per  sample  batch 
to  determine  if  contamination  or  menuiry 
effects  are  occurring.  The  results  should 
agree  within  three  standard  deviations  of  the 
mean  blank  value. 

7.3     IC/PCR  Quality  Control. 

7.3.1  IC/PCR  Calibration  Reference 
Standards.  Prepare  a  calibration  reference 
standard  in  the  same  alkaline  matrix  as  the 
calibration  standards  at  a  concentration  that 
is  at  or  near  the  mid-point  of  the  calibration 
curve.  This  reference  standard  should  be 
prepared  from  a  different  Cr  stock  solution 
source  than  that  used  for  preparing  the 
calibration  curve  standards.  The  reference 
standard  is  used  to  verify  the  accuracy  of  the 
calibration  curve.  Prior  to  sample  analysis, 
analyze  at  least  one  reference  standard.  The 
results  of  this  analysis  of  the  reference 
standard  must  be  within  10  percent  of  the 
true  value  of  the  reference  standard  for  the 
calibration  curve  to  be  considered  valid.  The 
curve  must  be  validated  before  sample 
analyses  are  performed. 

7.3.2  IC/PCR  Check  Standards,  (a)  Run 
the  calibration  blank  and  calibration 
standards  with  the  field  samples  as  described 
in  section  5.5.  For  each  standard,  determine 
the  peak  areas  (recommended)  or  the  peak 
heights,  calculate  the  average  response  from 
the  duplicate  injections,  and  plot  the  average 
response  against  the  Cr+6  concentration  in 
Hg/l.  The  individual  responses  for  each 
calibration  standard  determined  before  and 
after  field  sample  analysis  must  be  within  5 
percent  of  the  average  response  for  the 
analysis  to  be  valid.  If  the  5  percent  criteria 

is  exceeded,  excessive  drift  and/or 
instrument  degradation  may  have  occurred, 
and  must  be  corrected  before  further  analj-ses 
are  performed. 

(b)  Employing  linear  regression,  calculate  a 
predicted  value  for  each  calibration  standard 
using  the  average  response  for  the  duplicate 
injections.  Each  predicted  value  must  be 
within  7  percent  of  the  actual  value  for  the 
calibration  curve  to  be  considered  acceptable. 
If  not  acceptable,  remake  and/or  rerun  the 
calibration  standards.  If  the  calibration  curve 
is  still  unacceptable,  reduce  the  range  of  the 
curve. 

7.3.3  laPCR  Duplicate  Samples.  Analyze 
one  duplicate  sample  for  every  20  samples, 
(or  one  per  source  test,  whichever  is  more 
frequent).  Duplicate  samples  are  brought 
through  the  whole  sample  preparation  and 
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analytical  process.  Duplicate  samples  shall 
agree  within  10  [lercent. 

7.3.4    ICP  Reagent  Blank  Samples. 
Analyze  a  minimum  of  one  matrix-matched 
reagent  blank  (section  5.2.2)  per  sample  batch 
to  determine  if  contamination  or  memory 
effects  are  ocoirring.  The  results  should 
agree  within  three  standard  deviations  of  the 
mean  blank  value. 

8.  Emission  Calculations 

Carry  out  the  calculations,  retaining  one 
extra  decimal  figure  beyond  that  of  the 
acquired  data.  Round  off  figures  after  final 
calculations. 

8.1  Total  Cr  in  Sample.  Calculate  Mc,,  the 
total  ^gCr  in  each  sample,  as  follows: 

Mc,  =  (V„,)  (Cs)  (F)  (D)        Eq.306-1 

where: 

Vmj  =  Volume  of  impinger  contents  plus 

rinses,  ml. 
Cs  =  Concentration  of  Cr  in  sample  solution, 

(igCr/ml. 
F  =  Dilution  factor. 
=  Volume  of  aliquot  after  dilution,  ml; 

Volume  of  aliquot  before  dilution,  ml 
D  =  Digestion  factor. 
=  Volume  of  sample  aliquot  after  digestion, 

ml;  Volume  of  sample  aliquot  submitted 

to  digestion,  ml 

8.2  Average  Dry  Gas  Meter  Tempwrature 
and  Average  Orifice  Pressure  Drop.  Same  as 
Method  5,  section  6.2. 

8.3  Dry  Gas  Volume,  Volume  of  Water 
Vapor,  Moisture  Content.  Same  as  Method  5, 
sections  6.3,  6.4,  and  6.5,  respectively. 

8.4  Cr    Emission  Concentration.  Calculate 
Ccr,  the  Cr  concentration  in  the  stack  gas,  in 
mg/dscm  on  a  dry  basis,  corrected  to 
standard  conditions,  as  follows: 
Ccr=(10-  5  mg/ng)  (Mc,/V„,„j,)        Eq.  306-2 
where: 

Vm<,id)=Gas  sample  volume  measured  by  the 
dry  gas  meter,  corrected  to  dry  standard 
conditions,  dscm. 

8.5  Isokinetic  Variation,  Acceptable 
Results.  Same  as  Method  5,  sections  6.11  and 
6.12,  respectively. 
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Method  306  A — Determination  of  Chromium 
Emissions  From  Decorative  and  Hard 
Chromium  Electroplating  and  Anodizing 
Operations 

J.  Applicability  and  Principle 

1.1  Applicability.  This  method  applies  to 
the  determination  of  chromium  (Cr)  in 
emissions  from  decorative  and  hard 
chromium  electroplating  facilities  and 
anodizing  operations.  The  method  is  less 
expensive  and  less  complex  to  conduct  than 
Method  306  of  this  appendix.  Correctly 
applied,  the  precision  and  bias  of  the  sample 
results  will  be  comparable  to  those  obtained 
with  the  isokinetic  Method  306  of  this 
appendix.  This  method  is  applicable  under 
ambient  moisture,  air,  end  temperature 
conditions. 

1.2  Principle.  A  sample  is  extracted  from 
the  source  at  a  constant  sampling  rate 
determined  by  a  critical  orifice  and  collected 
in  a  probe  and  impingers.  The  sampling  time 
at  the  sampling  traverse  points  is  varied 


according  to  the  stack  gas  velocity  at  each 
point  to  obtain  a  proportional  sample.  The 
concentration  is  determined  by  the  same 
analytical  procedures  used  in  Method  306  of 
this  appendix:  inductively-coupled  plasma 
emission  spectrometry  (ICP),  graphite  furnace 
atomic  absorption  spectrometry  (GFAAS),  or 
ion  chromatography  with  a  post-column 
reactor  (IC/PCR). 

2.  Range,  Sensitivity,  Precision,  and 
Interferences 

Same  as  Method  306,  section  2  of  this 
appendix. 

3.  Apparatus 

Note:  Mention  of  trade  names  or  specific 
products  does  not  constitute  endorsement  by 
the  Environmental  Protection  Agency. 

3.1     Sampling  Train.  A  schematic  of  the 
sampling  train  is  shown  in  Figure  306A-1. 
The  components  of  the  train  are  available 
commercially,  but  some  fabrication  and 
assembly  are  required.  If  Method  306 
equipment  is  available,  the  sampling  train 
may  be  assembled  as  sfwcified  in  Method  306 
of  this  appendix  and  the  sampling  rate  of  the 
meter  box  set  at  the  delta  H«  specified  for 
the  calibrated  orifice;  this  train  is  then 
operated  as  specified  in  this  method. 

3.1.1    Probe  Nozzle/Tubing  and  Sheath. 
Use  approximately  1/4  in.  inner  diameter  (ID) 
glass  or  rigid  plastic  tubing  about  8  in.  long 
with  a  short  90°  bend  at  one  end  to  form  the 
nozzle.  Grind  a  slight  taper  on  the  nozzle  end 
before  making  the  bend.  Attach  the  nozzle  to 
flexible  tubing  of  sufficient  length  to  collect 
a  sample  fit>m  the  stack.  Use  a  straight  piece 
of  larger  diameter  rigid  tubing  (such  as  metal 
conduit  or  plastic  water  pipe)  to  form  a 
sheath  that  begins  about  1  in.  bom  the  90° 
bend  on  the  nozzle  and  encases  the  flexible 
tubing. 
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Figure  306A-1.   Sampling  Train  Schematic 
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3.1.2  S-Type  Pitot.  Same  as  Method  2, 
section  3  (40  CFR  part  60,  appendix  A). 

3.1.3  Sample  Line.  Use  thick  wall  flexible 
plastic  tubing  (e.g.,  polyethylene, 
polypropylene,  or  pwlyvinylchloride)  about 
'A  in.  to  Vb  in.  ID  to  connect  the  train 
components.  A  combination  of  rigid  plastic 
tubing  and  thin  wall  flexible  tubing  may  be 
used  as  long  as  neither  tubing  collapses  when 
leak<hecking  the  train.  Metal  tubing  cannot 
be  used. 

3.1.4  Impingers.  One  quart  capacity 
"Mason"  glass  canning  jars  with  vacuum  seal 
lids  are  used.  Three  impingers  are  required: 
the  first  is  for  collecting  the  absorbing 
solution,  the  second  is  empty  and  is  used  to 
collect  any  absorbing  solution  carried  over 
from  the  first  impinger,  and  the  third 
contains  the  drying  agent.  Install  bleak-tight 
inlet  and  outlet  tubes  in  the  lids  of  each 
impinger  for  assembly  with  the  train.  The 
tubes  may  be  made  of  approximately  V*  in. 
ID  glass  or  rigid  plastic  tubing.  For  the  inlet 
tube  of  the  first  impinger.  heat  the  glass  or 
plastic  tubing  and  draw  until  the  tubing 
separates.  Cut  the  tip  off  until  the  tip  orifice 
is  'h2  in.  in  diameter.  When  fabricating  the 
first  impinger.  place  the  tip  orifice  Vie  in. 
above  the  bottom  of  the  jar  when  assembled. 
For  the  second  impinger,  the  inlet  tub«  need 
not  be  drawn  and  sized,  but  the  tip  should 
be  approximately  2  in.  above  the  bottom  of 
the  jar.  The  inlet  tube  of  the  third  impinger 
should  extend  to  about  Vz  in.  above  the 
bottom  of  the  jar.  Locate  the  outlet  tube  end 
of  all  impingers  about  */>  in.  beneath  the 
bottom  of  the  lid. 

3.1.5  Manometer.  Inclined/vertical  type, 
or  equivalent  device,  as  described  in  section 
2.2  of  Method  2  (40  CFR  part  60,  appendix 
A). 

3.1.6  Critical  Orifice.  The  critical  orifice 
is  a  small  restriction  in  the  sample  line 
(approximately  'Ae  in.  in  diameter)  that  is 
located  upstream  of  the  vacuum  pump  and 


sets  the  sample  rate  at  about  0.7S  cfin.  An 
orifice  can  be  made  of  '/bz  in.  brass  tubing 
approximately  "Ae  in.  long  sealed  inside 
larger  diameter,  approximately  Vie  in.,  brass 
tubing  to  serve  as  a  critical  orifice  giving  a 
constant  sample  flow.  Materials  other  than 
brass  can  be  used  to  construct  the  critical 
orifice  as  long  as  the  flow  through  the 
sampling  train  is  approximately  0.75  cim. 

3.1.7  Connecting  Hardware.  Standard 
pipe  and  fittings,  V*  in.  or  Vb  in.,  are  used 
to  install  the  vacuum  pump  and  dry  gas 
meter  in  the  sampling  train. 

3.1.8  Pump  Oiler.  A  glass  oil  reservoir 
with  a  vnck  mounted  at  the  vacuum  pump 
inlet  lubricates  the  pump  vanes.  The  oiler 
should  be  an  inline  type  and  not  vented  to 
the  atmosphere. 

3.1.9  Vacuum  Pump.  Cast  Model  0522- 
V103-G18DX,  or  equivalent,  capable  of 
delivering  at  least  1.5  cfin  at  15  in.  Hg 
vacuum. 

3.1.10  Oil  Trap.  An  empty  glass  oil 
reservoir  without  wick  is  mounted  at  pump 
outlet  to  prevent  oil  from  reaching  the  dry 
gas  meter. 

3.1.11  Dry  Gas  Meter.  A  Rockwell  model 
175-s  test  meter,  or  equivalent,  with  a 
thermometer  installed  to  monitor  meter 
temperature.  The  dry  gas  meter  must  be 
capable  of  measuring  volume  to  within  2 
percent. 

3.2    Sample  Recovery. 

3.2.1  Wash  Bottles.  These  are  glass  or 
inert  plastic,  500  or  1000  ml,  with  spray  tube. 

3.2.2  Sample  Containers.  The  first  mason 
jar  impinger  of  the  sampling  train  serves  as 
the  sample  container.  A  new  lid  and  plastic 
wrap  are  substituted  for  the  impinger  inlet/ 
outlet  assembly. 

3-3    Analysis.  Same  as  Method  306, 
section  3.3  of  this  appendix. 


4.  Reagents 

4.1  Sampling.  Same  as  Method  306, 
section  4.1  of  this  app>endLx. 

4.2  Sample  Recovery.  Same  as  Method 
306,  section  4.2  of  this  appendix. 

5.  Procedure 

5.1    Sampling. 

5.1.1    Pretest  Preparation. 

5.1.1.1  Port  Location.  Locate  the  sampling 
ports  as  specified  in  section  2.1  of  Method  1 
(40  CFR  part  60,  appendix  A).  Use  a  total  of 
24  sampling  points  for  round  ducts  and  25 
points  for  rectangular  ducts.  Locate  the 
sampling  points  as  specified  in  section  2.3  of 
Method  1  (40  CFR  part  60.  Appendix  A). 
Mark  the  pitot  and  sampling  probe  with  thin 
strips  of  tape  to  permit  velocity  and  sample 
traversing.  For  ducts  less  than  12  in.  in 
diameter,  use  a  total  of  16  points. 

5.1.1.2  Velocity  Pressure  Traverse,  (a) 
Perform  a  velocity  pressure  traverse  before 
the  fu^  sample  run.  Figure  306A-2  may  be 
used  to  record  velocity  pressure  data.  If 
testing  occurs  over  several  days,  perform  the 
traverse  at  the  beginning  of  each  day.  Perform 
velocity  pressure  traverses  as  specified  in 
section  3  of  Method  2  (40  CFR  part  60, 
appendix  A),  but  record  only  the  Ap  (velocity 
head)  values  for  each  sampling  point. 

(b)  Check  for  cyclonic  flow  during  the  first 
travOTse  to  verify  that  it  does  not  exist;  if 
cyclonic  flow  does  exist,  make  sure  that  the 
absolute  average  angle  of  misalignment  does 
not  exceed  20°.  If  the  average  angle  of 
misalignment  exceeds  20°  at  an  outlet 
location,  install  straightening  vanes  to 
eliminate  the  cyclonic  flow.  If  it  is  necessary 
to  test  an  inlet  location  where  cyclonic  flow 
exists,  it  may  not  be  f>ossible  to  install 
straightening  vanes.  In  this  case,  a  variation 
of  the  alignment  method  must  be  used.  This 
must  be  approved  by  the  Administrator. 
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5  1  1.3    Point  Sampling  Times.  Since  the 
sampling  rate  of  the  train  is  held  constant  by 
the  critical  orifice,  it  is  necessary  to  calculate 
specific  sampling  times  for  each  point  in 
order  to  obtain  a  proportional  sample  If  all 
sampling  can  be  completed  in  a  single  day, 


it  is  necessary  to  calculate  the  point  sampling 
times  only  once.  If  sampling  occurs  over 
several  days,  recalculate  the  point  sample 
times  each  day  usin/^  velocity  traverse  data 
obtained  earlier  in  the  day  Determine  the 
average  of  the  Ap  values  obtained  during  the 


velocity  tra\'erse  (Figure  306A-2).  Calculate 
the  sampling  times  for  each  point  using 
Equation  306A-1  Convert  the  decimal  parts 
of  minutes  to  seconds.  If  the  stack  diameter 
is  less  than  12  in.,  use  7.5  minutes  in  place 
of  5  minutes  in  the  equation  and  16  sampling 
points. 


Minutes  at  point  n  = 


.y^/Point  n  Ap 

\  'av« 


X  5  minutes        Eq.  306 A-l 


Where: 

n=Sampling  point  number. 
Ap=Velocity  head  measured  by  Type-S  pitot 
tube,  in.  H2O 

5.1.1.4  Preparation  of  Sampling  Train. 
Assemble  the  sampling  train  as  shown  in 
Figure  306 A-l.  Secure  the  nozzle-liner 
assembly  to  the  sheath  to  prevent  slipping 
when  sampling.  Before  charging,  rinse  the 
first  mason  jar  impinger  with  either  0.1  N 
sodium  hydroxide  (NaOH)  or  0.1  N  sodium 
bicarbonate  (NaHCOj);  discard  the  solution. 


Put  250  ml  of  0.1  N  NaOH  orO.l  N  NaHCO, 
absorbing  solution  into  the  first  mason  jar 
impinger.  Similarly,  rinse  the  second  mason 
jar  impinger  and  leave  empty.  Put  silica  gel 
into  the  third  mason  jar  impinger  until  the 
impinger  is  half  full.  Place  the  impingers  into 
an  ice  bath  and  check  to  ensure  that  the  lids 
are  tight. 

5.1.1.5    Train  Leak  Check  Procedure.  Wait 
until  the  ice  has  cooled  the  impingers  before 
sampling.  Next,  seal  the  nozzle  with  a  finger 
covered  by  a  piece  of  clear  plastic  wrap  and 


turn  on  the  pump.  The  vacuum  in  the  line 
between  the  pump  and  the  critical  orifice 
must  be  at  least  15  in.  Hg.  Observe  any  leak 
rate  on  the  dry  gas  meter.  The  leak  rnte 
should  not  exceed  0.02  cfm. 

5.1.2    Sampling  Train  Operdtinn. 

5.1.2.1    Record  all  pertinent  process  and 
sampling  data  on  the  data  sheet  (see  Figure 
306A-3).  Ensure  that  the  process  operation  is 
suitable  for  sample  collection. 
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5  1.2.2    Place  the  probe/nozzle  into  the 
duct  at  the  first  sampling  point  and  turn  on 
the  pump.  A  minimum  vacuum  of  15  in.  Hg 
or  0.47  atmosphere  between  the  critical 
orifice  and  pump  is  required  to  maintain 
critical  flow.  Sample  for  the  time  interval 
previously  determined  for  that  point.  Move 
to  the  second  pniint  and  sample  for  the  time 
interval  determined  for  that  point;  sample  all 
points  on  the  traverse  in  this  manner.  Keep 
ice  around  the  impingers  during  the  run. 
Complete  the  traverse  and  turn  off  the  pump. 
Move  to  the  next  sampling  port  and  repeat. 
Record  the  final  dry  gas  meter  reading. 
(NOTE:  If  an  approximate  mass  emission  rate 
is  desired,  record  the  stack  temperature 
before  and  after  the  run.) 

5.1.2.3    Post  Test  Leak  Check.  Remove  the 
probe  assembly  and  flexible  tubing  from  the 
first  impinger.  Do  not  cover  the  nozzle.  Seal 
•  the  inlet  tube  of  the  first  impinger  with  a 
finger  covered  by  clear  plastic  wrap  and  turn 
on  the  pump.  The  vacuum  in  the  line 
between  the  pump  and  the  critical  orifice 
must  be  at  least  15  in.  Hg.  Observe  any  leak 
rate  on  the  dry  gas  meter.  If  the  leak  rate 
exceeds  0.02  cfm,  reject  the  run.  If  the  leak 
rate  is  acceptable,  take  the  probe  assembly 
and  impinger  assembly  to  the  sample 
recovery  area. 

5.2    Sample  Recovery. 

5.2.1    Container  No.  1.  (a)  After  the  train 
has  been  moved  to  the  sample  recovery  area, 
disconnect  the  tubing  that  joins  the  first 
impinger  with  the  second. 

(b)  The  first  impinger  jar  is  also  used  as  the 
sample  container  jar.  Unscrew  th«  lid  frt>m 
the  first  impinger  jar.  Lift  the  inlet/outlet 
tube  assembly  almost  out  of  the  jar,  and  using 
the  wash  bottle,  rinse  the  outside  of  the 
impinger  tip  that  was  immersed  in  the 


Where: 

Ft.*m=Cubic  feet  given  by  meter  manufacturer 

Tm=Temperature  of  meter  in  degrees 

Fahrenheit 
Ft'pi=Cubic  feet  from  dry  gas  meter,  pwst  test 
Pba^Barometric  pressure  in  inches  of 

mercury 
Compare  the  Ym  just  calculated  with  the 
Ym  given  by  the  manufacturer. 

Y  (manufacturer) 


Y^  (calculated  after  test ) 

If  this  value  is  between  0.95  and  1.05,  the 
Yni  of  the  meter  is  acceptable.  If  the  value  lies 
outside  the  specified  range,  the  test  series 


impinger  jar  with  extra  absorbing  solution, 
rinse  the  inside  of  the  tip  as  well. 

(c)  Recover  the  second  impinger  by 
removing  the  lid  and  pouring  any  contents 
from  the  second  impinger  into  the  first 
impinger.  Rinse  the  second  impinger 
including  the  inside  and  outside  of  the 
impinger  stem  as  well  as  any  connecting 
plastic  tubing  with  extra  absorbing  solution 
and  place  the  rinse  into  the  first  impinger. 

(d)  Hold  the  nozzle  ai^d  connecting  plastic 
tubing  in  a  vertical  position  so  that  the  tubing 
forms  a  "U."  Using  the  wash  bottle,  partially 
fill  the  tubing  with  sampling  reagent.  Raise 
and  lower  the  end  of  the  plastic  tubing 
several  times  to  cause  the  reagent  to  contact 
the  major  portion  of  the  internal  parts  of  the 
assembly  thoroughly.  Do  not  raise  the 
solution  level  too  high  or  part  of  the  sample 
will  be  lost.  Place  the  nozzle  end  of  the 
assembly  over  the  mouth  of  the  first  impinger 
jar  (sample  container)  and  elevate  the  plastic 
tubing  so  that  the  solution  flows  rapidly  out 
of  the  nozzle.  Perform  this  procedure  three 
times.  Next,  repeat  the  recovery  procedure 
but  allow  the  solution  to  flow  rapidly  out  the 
open  end  of  the  plastic  tubing  into  the  first 
impinger  jar. 

(e)  Place  a  piece  of  clear  plastic  wrap  over 
the  mouth  of  the  first  impinger  jar.  Use  a 
standard  lid  and  band  assembly  to  seal  the 
jar.  Label  the  jar  with  the  sample  number  and 
mark  the  liquid  level  to  gauge  any  losses 
during  handling. 

5.2.2  Container  No.  2  (Reagent  Blank). 
Place  approximately  500  ml  of  the  0.1  N 
NaOH  or  0.1  N  NaHCOj  absorbing  solution 
in  a  labeled  sample  container. 

5.2.3  Sample  Filtration  for  IC/PCR.  If  the 
sample  is  to  be  analyzed  for  Cr**  by  IC/PCR, 
it  must  be  filtered  immediately  following 


Y  = 


Ft.^n,(T,-H460) 
17.647(Ft^p.)(P^) 


shall  either  be  voided,  or  calculations  for  the 
test  series  shall  be  performed  using 
whichever  meter  coefficient  value  (i.e.,  before 
and  after)  that  gives  the  lower  value  of  total 
sample  volume.  Return  the  dry  gas  meter  to 
the  manufacturer  for  recalibration.  The 
calibration  may  also  be  conducted  as 
specified  in  section  5.3.1  or  section  7  of 
Method  5  (40  CFR  part  60,  appendix  A), 
except  that  it  is  only  necessary  to  check  the 
calibration  at  an  approximate  flow  rate  of 
0.75  cfm.  The  calibration  of  the  dry  gas  meter 
must  be  checked  af^er  each  field  use  in  the 
same  manner.  If  the  values  of  Ym  obtained 
before  and  after  a  test  series  differ  by  more 
than  5%,  the  test  series  shall  either  be 
voided,  or  calculations  for  the  test  series 


recovery  as  described  in  section  5.2.3  of 
Method  306  of  this  appendix. 

5.3    Analysis.  Sample  preparation  and 
analysis  procedures  are  identical  to  Method 
306,  section  5.3  of  this  appendix. 

6.  Calibration 

6.1     Dry  Gas  Meter,  (a)  Dry  gas  meter 
calibrations  may  be  performed  by  either  the 
manufacturer,  a  firm  who  provides 
calibration  services,  or  the  tester.  The  dry  gas 
meter  calibration  coefficient  (Ym)  must  be 
determined  prior  to  initial  use  of  the  meter, 
and  must  be  checked  following  each  field 
use. 

(b)  If  the  dry  gas  meter  is  new,  the 
manufacturer  will  have  specified  the  Ym  for 
the  meter.  The  manufacturer  may  also  have 
included  a  calibration  orifice  and  a  data  sheet 
with  the  meter  that  may  be  used  for 
calibration  purposes.  The  sheet  will  specify 
a  standard  cubic  foot  volume  and  a  sample 
time,  and  these  values  were  determined 
when  the  orifice  was  used  to  set  the  initial 
Ym  for  the  meter.  The  Ym  may  be  checked  by 
disconnecting  the  critical  orifice  in  the 
sampling  train  and  replacing  it  with  the 
calibration  orifice.  The  inlet  side  of  the 
calibration  orifice  is  open  to  the  atmosphere 
and  is  not  reconnected  to  the  sample  train. 
Record  the  initial  dry  gas  meter  volume  and 
meter  temperature.  Turn  on  the  pump  and 
operate  it  for  the  number  of  minutes 
specified  by  the  manufacturer's  data  sheet. 
Stop  the  pump  and  record  the  final  dry  gas 
meter  volume  and  temperature.  Subtract  the 
start  volume  from  the  stop  volume  and 
average  the  temperatures.  Check  the  Ym  for 
the  dry  gas  meter  after  the  test  by  using  the 
following  equation: 


shall  be  performed  using  whichever  meter 
coefficient  value  (i.e.,  before  or  after)  that 
gives  the  lower  value  of  total  sample  volume. 

6.2  GFAA  Spectrometer.  Same  as  Method 
306,  section  6.2  of  this  app>endix. 

6.3  ICP  Spectrometer.  Same  as  Method 
306,  section  6.3  of  this  appendix. 

7.  Quality  Control 

Same  as  Method  306,  section  7  of  this 
appendix. 

8.  Calculations 

8.1    Pollutant  Concentration.  Calculate 
Ccr,  the  Cr  concentration  in  the  stack  gas,  in 
mg/dscm  on  a  dry  basis  as  follows: 


where: 


Co  = 


Mt 


(Mc,XTm-^460) 
(499.8){Y„)(VJ{P^) 


Eq.306A-2 


—Amount  of  Cr  in  sample  from  Method 
306  of  this  appendix,  Eq.  306-1,  pg. 


Tm=Dry  gas  meter  temperature,  "F. 


=Dry  gas  meter  correction  factor, 
dimensionless. 


Vm=Dry  gas  meter  volume.  ft\ 
Pb»r=Barometric  pressure,  in.  Hg. 


8.2    Approximate  Mass  Emission  Rate 
(Optional).  Calculate  an  approximate  mass 
emission  rate  of  Cr  in  kg/hr  using  the 
following  equation: 


kg/hr  =  (0.0001597)(C,j(r^)(VA^)       M"^-^^)       Eq.306A- 

"^\'(Pbar)(28.73) 


wherie: 

r=Raiiius  of  stack,  in. 
(VApL»g= Average  of  VAp  values. 
Ts=Slack  temperature.  "F. 
Pbar=Barometric  pressure,  in.  Hg 
Ccr=Concentration  of  Cr.  mg/dscm. 

Note:  The  emission  rate  calculated  using 
Equation  306A-3  is  based  on  an  assumed 
moisture  content  of  2%. 
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Method  306-B — Surface  Tension 
Measurement  and  Recordkeeping  for 
Chromium  Plating  Tanks  Usewl  at 
Electroplating  and  Anodizing  Facilities 

1.  Applicability  and  Principle 

1.1     Applicability.  This  method  is 
applicable  to  all  decorative  plating  and 
anodizing  operations  where  a  wetting  agent 
is  used  in  the  tank  as  the  primary  mechanism 


for  reducing  emissions  from  the  surface  of 
the  solution. 

1.2     Principle.  During  an  electroplating  or 
anodizing  operation,  gas  bubbles  generated 
during  the  process  rise  to  the  surface  of  the 
tank  liquid  and  burst.  Upon  bursting,  tiny 
droplets  of  chromic  acid  become  entrained  in 
ambient  air.  The  addition  of  a  wetting  agent 
to  the  tank  bathreduces  the  surface  tension  of 
the  liquid  and  diminishes  the  formation  of 
these  droplets. 

2.  Apparatus 

2.1  Stalagmometer.  Any  commercially 
available  stalagmometer  or  equivalent  surface 
tension  measuring  device  may  be  used  to 
measure  the  surface  tension  of  the  plating  or 
anodizing  tank  liquid. 

2.2  Preciser  tensiometer.  A  Preciser 
tensiometer  may  be  used  to  measure  the 
surface  tension  of  the  tank  liquid  provided 
the  procedures  specified  in  ASTM  Method  D 
1331-89.  Standard  Test  Methods  for  Surface 
and  Interfacial  Tension  of  Solutions  of 
Surface  Active  Agents  (incorporated  by 
reference — see  §63.14)  are  followed. 

3.  Procedure 

3.1  The  surface  tension  of  the  tank  bath 
may  be  measured  by  using  a  Preciser 
tensiometer.  a  stalagmometer  or  any  other 
device  suitable  for  measuring  surface  tension 
in  dynes  per  centi.-neter.  if  the  Preciser 
tensiometer  is  used,  the  instructions  given  in 
ASTM  Method  D  1331-89,  Standard  Test 
Methods  for  Surface  and  Interfacial  Tension 
of  Solutions  of  Surface  Active  Agents 
(incorporated  by  reference — see  §63.14)  must 
be  followed.  If  a  stalagmometer  or  other 
device  is  used  to  measure  surface  tension,  the 
instructions  that  came  with  the  measuring 
device  must  be  followed. 

3.2  (a)  Measurements  of  the  bath  surface 
tension  are  done  using  a  progressive  system 
which  minimizes  the  number  of  surface 
tension  measurements  required  when  the 
proper  surface  tension  is  maintained. 
Initially,  measurements  must  be  made  every 
4  hours  of  tank  operation  for  the  first  40 


hours  of  tank  operation  after  the  compliance 
date.  Once  there  are  no  exceedances  during 
40  hours  of  tank  operation,  measurements 
may  be  conducted  once  every  8  hours  of  tank 
operation.  Once  there  are  no  exceedances 
during  40  hours  of  tank  operation, 
measurements  may  be  conducted  once  ever>- 
40  hours  of  tank  operation  on  an  on-going 
basis,  until  an  exceedance  occurs.  The 
maximum  time  interval  for  measurements  is 
once  every  40  hours  of  tank  operation. 

(b)  If  a  measurement  of  the  surface  tension 
of  the  solution  is  above  the  40  dynes  per 
centimeter  limit,  the  time  interval  reverts 
back  to  the  original  monitoring  schedule  of 
once  every  4  hours.  A  subsequent  decrease  in 
frequency  would  then  be  allowed  according 
to  the  previous  paragiaph. 

4.  Recordkeeping 

4.1  Log  book  of  surface  tension 
measurements  and  fume  suppressant 
additions.  The  surface  tension  of  the  plating 
or  anodizing  tank  twth  must  be  measured  as 
specified  in  section  3.2.  The  measurements 
must  be  recorded  in  the  log  book.  In  addition 
to  the  record  of  surface  tension 
measurements,  the  frequency  of  fume 
suppressant  maintenance  additions  and  the 
amount  of  fume  suppressant  added  during 
each  maintenance  addition  will  be  recorded 
in  the  log  book.  The  log  book  will  be  readily 
available  for  inspection  by  regulatory 
personnel. 

4.2  Instructions  for  apparatus  used  in 
measuring  surface  tension.  Also  included 
with  the  log  book  must  be  a  copy  of  the 
instructions  for  the  apparatus  used  for 
measuring  the  surface  tension  of  the  plating 
or  anodizing  bath.  If  a  Preciser  tensiometer  is 
used,  a  copy  of  ASTM  Method  D  1331-89. 
Standard  Methods  for  Surface  and  Interfacial 
Tension  of  Solutions  of  Surface  Active 
Agents  (incorporated  by  reference — see 
§63.14)  must  be  included  with  the  logbook. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-95-3862;  FR-384&-N-01] 

Notice  of  Funding  Availability  for 
Fiscal  Year  1995  for  Innovative  Project 
Funding  Under  the  Innovative 
Homeless  Initiatives  Demonstration 
Program 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

ACTION:  Notice  of  funding  availability 

(NOFA). 

SUMMARY:  This  Notice  announces  the 
availability  of  $25  million  in  funds  for 
applications  for  Innovative  Project 
Funding  under  the  Innovative  Homeless 
Initiatives  Demonstration  Program. 
These  funds  will  be  awarded 
competitively  for  innovative  programs 
designed  to  provide  aggressive  outreach 
to  homeless  persons  living  on  the  streets 
or  in  other  places  not  designed  for.  or 
ordinarily  used  as,  regular  sleeping 
accommodations  for  human  beings; 
provide  intensive  needs  assessments; 
connect  these  people  with  existing 
community  resources  when  available; 
and,  if  necessary,  provide  additional 
housing  and  services  for  them.  Each 
innovative  outreach  program  must  fill  a 
gap  within  the  context  of  developing  a 
continuum  of  care  system  in  the 
jurisdiction  designed  to  assist  homeless 
persons.  This  notice  of  funding 
availability  (NOFA)  contains 
information  concerning  program 
purpose,  eligible  applicants,  eligible 
activities,  application  requirements,  and 
application  processing. 
DEADLINE  DATE:  All  applications 
received  at  HUD  Headquarters.  Office  of 
Community  Planning  and  Development, 
at  the  address  shown  in  the  ADDRESSES 
section  of  this  NOFA  by  6  p.m.  local 
time  on  February  6, 1995,  will  be 
considered  for  funding.  HUD  will  treat 
as  ineligible  for  consideration 
applications  that  are  received  after  the 
deadline.  However,  any  application 
received  at  that  address  within  24  hours 
after  the  deadline  wrill  be  considered  for 
funding  if  the  applicant  can  show  there 
were  circumstances  beyond  its  control 
that  delayed  delivery  of  the  application, 
such  as  the  failure  of  a  delivery  service 
to  deliver  the  application  on  or  before 
the  specified  date.  AppHcations  may  not 
be  sent  by  facsimile  (FAX). 

The  Department  has  established  a 
short  application  period  for  this  NOFA 
in  an  effort  to  make  funding  quickly 


available  to  applicants  who  are  in  need 
of  funding  to  assist  homeless  persons, 
especially  during  this  time  when  harsh 
weather  conditions  necessitate  greater 
and  more  immediate  assistance  to 
homeless  persons. 

ADDRESSES:  A  completed  application 
must  be  submitted  to  the  following 
address:  Processing  and  Control  Unit, 
Room  7255,  Office  of  Community 
Planning  and  Development,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SVV.,  Washington, 
DC  20410,  Attention:  Homeless 
Innovative  Funding. 

One  copy  of  the  application  must  also 
be  sent  to  the  HUD  Field  Office  serving 
the  area  in  which  the  applicant's  project 
is  located.  A  list  of  Field  Offices  appears 
in  Appendix  C  to  this  NOFA.  The  Field 
Office  copy  must  be  received  by  the 
application  deadline  as  well,  but  a 
determination  that  an  application  was 
received  on  time  will  be  made  solely  on 
receipt  of  the  application  at  the  Office 
of  Community  Planning  and 
Development  in  Headquarters, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
HUD  Field  Office  for  the  area  in  which 
the  proposed  project  is  located. 
Telephone  numbers  are  included  in  the 
list  of  Field  Offices  set  forth  in 
Appendix  C  to  this  NOFA. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  submitted,  for  expedited 
processing,  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520).  No  person  may  be 
subjected  to  a  penalty  for  failure  to 
comply  with  these  requirements  until 
they  have  been  approved  and  assigned 
an  OMB  control  number.  The  OMB 
control  number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register.  Any  applicant  that 
completes  an  application  before  the 
OMB  control  number  is  assigned  may 
have  to  modify  that  application  in 
accordance  with  changes  in  the 
appUcation  package  that  are  requested 
by  OMB  and  agreed  to  by  HUD. 

Public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  notice  is  estimated  to 
include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
preamble  heading,  CHber  Matters.  Send 


comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  by 
January  30, 1995,  to  the  Department  of 
Housing  and  Urban  Development,  Rules 
Docket  Clerk.  451  Seventh  Street.  SW.. 
Room  10276,  Washington.  DC  204 10- 
0500;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  HUD,  Washington,  DC 
20503. 

I.  Purpose  and  Substantive  Description 

(A)  Authority 

Innovative  Project  Funding  is  part  of 
the  Innovative  Homeless  Initiatives 
Demonstration  Program,  which  is 
authorized  under  section  2  of  the  HUD 
Demonstration  Act  of  1993  (Pub.  L.  103- 
120,  approved  October  27, 1993). 

IB)  Purpose 

The  purpose  of  this  NOFA  is  to  fund 
innovative  programs,  within  the  context 
of  developing  a  continuum  of  care 
system,  designed  to  provide  aggressive 
outreach  to  homeless  persons,  including 
persons  with  severe  mental  illness  and/ 
or  substance  abuse  problems,  who  are 
particularly  affected  by  adverse  weather 
conditions  because  they  are  currently 
living  on  the  streets  or  in  other  places 
not  designed  for.  or  ordinarily  used  as, 
regular  sleeping  accommodations  for 
human  beings.  The  purpose  of  this 
NOFA  is  also  to  provide  these  persons 
with  intensive  needs  assessments; 
connect  them  with  existing  community 
resoiu-ces  when  available;  and,  if 
necessary,  provide  additional  housing 
and  services.  Therefore,  the  focus  of  this 
competition  is  aggressive  outreach  and 
assistance  to  help  homeless  persons 
move  as  quickly  as  possible  from 
sidewalks,  parks,  cars,  public  transit 
facilities,  and  similar  places.  Heavy 
emphasis  is  placed  on  coordinating 
existing  resources  through  the  combined 
efforts  of  service  and  housing  providers 
in  the  commujiity.  Each  innovative 
program  must  fill  a  gap  within  the 
context  of  developing  a  continuum  of 
care  system  in  the  jurisdiction. 

A  continuum  of  care  system  consists 
of  four  basic  components: 

(1)  A  system  of  outreach  and 
assessment  for  determining  the  nee«ls 
and  conditions  of  an  individual  or 
family  who  is  homeless,  or  whether 
assistance  is  necessary  to  prevent  an 
individual  from  becoming  homeless; 

(2)  Emergency  shelters  with 
appropriate  supportive  services  to  help 
ensure  that  homeless  individuals  and 
families  receive  adequate  emergency 


shf  llrr  and  referral  to  necessary  service 
prf  TJflers  or  housing  finders. 

(t)  Transitional  housing  with 
appropriate  supportive  services  to  help 
these  homeless  individuals  and  families 
who  are  not  prepared  to  make  the 
tra  isition  to  permanent  housing  and 
inc  apendcnt  living;  and 

( i)  Permanent  housing,  or  permanent 
supportive  housing,  to  help  meet  the 
lonta-tnrm  needs  of  homeless  individuals 
anc!  families. 

Crant  requests  in  response  to  this  $25 
mi  lion  NOFA  should  only  be  made  for 
activities  involving  aggressive  outreach 
and  assistance  to  homeless  persons 
living  on  the  streets  or  in  other  places 
not  designed  for,  or  ordinarily  used  as, 
regular  sleeping  accommodations  for 
human  beings.  These  are  the  homeless 
persons  most  affected  by  adverse 
weather  conditions.  Grant  requests  to 
assist  homeless  families  or  individuals 
in  other  circumstances  should  be 
submitted  in  response  to  a  separate  $900 
million  NOFA  the  Department  intends 
to  issue  in  February. 

(C)\Funding  Availability 

This  NOFA  makes  $25  million 
available  for  the  Innovative  Project 
Funding.  Grant  requests  may  be  for  up 
to  two  years  of  funding.  HUD  reserves 
theright  to  fund  less  than  the  full 
amount  requested  in  any  application. 
Given  the  program's  emphasis  on 
coordination  of  resources  within 
communities,  it  is  likely  that  HUD  will 
fund  requests  which  reflect  greater 
coordinative  efforts  of  private  nonprofit 
organizations,  governmental  agencies, 
and  other  organizations  who  can  help 
proxade  resources  to  meet  the  needs  of 
this  most  vulnerable  population  of 
homeless  persons  in  one  application. 

VVith  this  focus  on  connecting  these 
horheless  persons  with  a  system  of 
conimunity  assistance,  no  renewals  of 
grant  awards  made  under  this  NOFA  are 
anticipated.  Because  there  is  only  $25 
million  available  for  this  competition, 
the  Department  expects  to  fund  requests 
ranging  from  $100,000  to  $1,000,000, 
and  reserves  the  right  to  award  no  more 
than  20  percent  of  the  funds  ($5  million) 
in  any  State. 

II.  Application  Process 

(A)  Applications  will  be  reviewed  and 
selected  on  the  basis  of  the  following 
process. 

(1)  Review.  Applications  will  be 
reviewed  to  ensure  that  they  meet  the 
following: 

(a)  Applicant  eligibility.  The 
applicant  must  be  a  jurisdiction  (i.e.. 
State,  metropolitan  city,  urban  county, 
unit  of  general  local  government 
[inc  uding  units  in  rural  areas),  or 


IMI 


Indian  trii)ej.  nr  other  nonprofit 
organization  operating  within  such 
jurisHirtion. 

Projects  involving  the  participation  of 
more  than  one  jurisdiction  or  more  than 
one  nonprofit  organization,  or  a 
combination  of  jurisdictions  or 
nonprofit  organizations  are  strongly 
encouraged.  However,  of  these 
participating  jurisdictions  and 
organizations,  only  one  entity  may  be 
identified  as  the  actual  applicant. 

The  terms  "State",  "metropolitan 
city",  "urban  county",  "unit  of  general 
local  government",  and  "Indian  tribe" 
have  the  meanings  given  such  terms  in 
section  102(a)  of  the  Housing  and 
Community  Development  Act  of  1974 
(42  U.S.C.  5302). 

The  term  "nonprofit  organization" 
means  an  organization — 

(i)  No  part  of  the  net  earnings  of 
which  inures  to  the  benefit  of  any 
member,  founder,  contributor,  or 
individual; 

(ii)  That,  in  the  case  of  a  private 
nonprofit  organization,  has  a  voluntary 
board;. 

(iii)  That  has  an  accounting  system,  or 
has  designated  a  fiscal  agent  in 
accordance  with  requirements 
established  by  the  Secretary;  and 

(iv)  That  practices  nondiscrimination 
in  the  provision  of  assistance. 

(b)  Eligible  population  to  be  served. 
The  population  proposed  to  be  served 
must  be  homeless  individuals  or 
homeless  families  living  in  places  not 
designed  for,  or  ordinarily  used  as, 
regular  sleeping  accommodations,  such 
as  sidewalks,  parks,  cars  and  public 
transportation  facilities  (hereafter 
referred  to  as  persons  living  on  the 
streets). 

The  term  "homeless  family"  means  a 
group  of  one  or  more  related  individuals 
who  are  h'->!TTiess  individuals. 

(c)  Eligible  activities.  The  activities 
for  which  assistance  is  requested  may 
include  activities  needed  to  operate  a 
program  of  aggressive  outreach  to 
persons  living  on  streets,  intensive 
needs  assessments,  and  related 
activities.  Up  to  5  percent  of  the  amount 
of  grant  funds  requested  for  these 
activities  may  be  used  for  grant 
administration  expenses,  such  as  the 
costs  of  audits  and  reports. 

Applicants  may  not  receive  assistance 
to  replace  fimds  provided  by  any  State 
or  local  government  to  assist  homeless 
persons. 

(d)  Fair  housing  and  equal 
opportunity.  Organizations  that  receive 
assistance  under  this  NOFA  must  be  in 
compliance  with  applicable  civil  rights 
laws  and  Executive  Orders. 

(e)  Outstanding  audit  or  monitoring 
findings.  No  organization  that  receives 


assistance  may  have  serious, 
unaddressed.  outstanding  audit  or 
monitoring  findings  that  directly  affect 
the  proposed  program. 

(2)  Selection  criteria.  Applications 
will  be  selected  based  on  the  following 
criteria; 

(a)  HUD  will  award  up  to  40  points 
based  on  the  extent  to  which  the 
program  described  in  the  application 
will  achieve  the  purpose  of  this  NOFA. 
as  demonstrated  through: 

(i)  A  coordinated  plan,  developed 
within  the  context  of  a  continuum  of 
care  system,  for  aggressive  outreach  to 
homeless  persons  living  on  the  streets, 
intensive  needs  assessments,  and 
addressing  housing  and  service  needs; 

(ii)  The  marshaling  of  existing 
community  resources  to  meet  the 
housing  and  service  needs  of  these 
person;  and 

(iii)  If  necessary,  the  provision  of 
additional  housing  and  services. 

(b)  HUD  will  award  up  to  30  points 
based  on  the  extent  to  which  the 
applicant  demonstrates  the  capacity  to 
implement  a  program  that  achieves  the 
purpose  of  this  NOFA,  including  the 
speed  with  which  the  activities  will 
become  operational.  The  rating  under 
this  criterion  will  also  consider  the 
Department's  knowledge  of  the  prior 
experience  of  the  applicant  (and  any 
organizations  that  will  participate  in 
carrying  out  the  program)  in  serving 
homeless  persons  and  in  carrying  out 
programs  similar  to  those  proposed  in 
the  application  and  the  prior 
performance  of  the  applicant  (and  any 
organizations  that  will  participate  in 
carrying  out  the  program)  with  any 
HUD-administered  programs. 

(c)  HUD  will  award  up  to  30  points 
based  on  the  jurisdiction's  need  for 
homeless  assistance,  as  calculated  by 
HUD  from  generally  available  Hata.  and 
the  extent  to  which  the  program 
described  in  the  application  is 
innovative  and  may  be  replicated  or 
may  serve  as  a  model  for 
implementation  in  other  jurisdictions. 

After  scores  have  been  assigned,  the 
applications  will  be  placed  in  rank 
order.  Whether  an  application  is 
selected  will  depend  on  its  ranking 
compared  to  other  applications,  e.xcept 
that  HUD  reserves  the  right  to  select 
lower  rated  applications  if  necessar>'  to 
achieve  diversity  by  geography  and 
community  type. 

III.  Application  Submission 
Requirements 

(A)  Instructions  for  Submitting  Required 
Items 

(1)  Each  submission  requirement 
(listed  as  exhibits  in  Section  (B)  below) 


4998 


Federal  Register  /  Vol.  60.  No.  16  /  Wednesday,  lanuary  25,  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.   IB  /  Wednesday.  Ian,.ury  25.  1995  /  Notices 


4999 


must  be  clearly  identified  (including  the 
exhibit  subparts),  and  the  application 
assembled  in  the  order  listed  below. 
After  the  entire  application  is 
assembled,  applicants  should: 

(a)  Mark  each  exhibit  with  an 
appropriately  numbered  tab;  and 

(b)  Number  every  page  of  the 
application  sequentially. 

(2)  All  reviews  will  be  based  on  the 
application  submission. 

(B)  Application  Submissions 

All  applications  must  include  tho 
following  exhibits: 

(1)  Exhibit  1  consists  of  two 
documents  that  are  printed  in  this 
Federal  Register  as  appendices  to  this 
NOFA.  The  documents  may  be  removed 
from  the  Federal  Register  or 
photocopied  (do  not  re-type),  and 
signed  by  the  official  authorized  to  act 
on  behalf  of  the  applicant.  The  two 
documents  are: 

(a)  SF-424 — Application  for  Federal 
Assistance  (published  as  Appendix  A  to 
this  NOFA):  and 

(b)  Applicant  Certifications 
(published  as  Appendix  B  to  this 
NOFA). 

(2)  Exhibit  2.  Provide  on  not  more 
than  one  page  the  number  of  persons  in 
the  jurisdiction  who  are  living  on  the 
streets.  Describe  the  methodology  used 
to  obtain  that  number  and  the  date(s)  of 
relevant  data  collection. 

(3)  Exhibit  3.  On  not  more  than  five 
pages: 

(a)  Describe: 

(i)  A  coordinated  plan,  including  a 
description  of  each  activity  for  which 
funding  is  being  requested,  for 
aggressive  outreach  to  homeless  persons 
living  on  the  streets,  intensive  needs 
assessments,  connection  to  existing 
community  resources  and,  if  necessary, 
providing  additional  housing  and 
services;  and 

(ii)  How  this  plan  fits  within  the 
jurisdiction's  current  system  for 
reaching  out  and  accommodating  the 
housing  and  service  needs  of  these 
persons; 

(b)  In  the  fonnat  shown  below, 
provide  a  chart  with  the  total  grant 
amount  requested  for  the  activities 
described  above  and  for  grant 
administration,  with  a  breakdown  of 
grant  amount  by  activity.  (The  request 
may  not  exceed  two  years  of  Innovative 
Project  funding.)  The  amount  requested 
for  grant  administration  may  not  exceed 
5  percent  of  the  subtotal  for  all  other 
activities; 


Activities 


Amount 
requested 


Activities 

Amount 
requested 

O.  &iC i......*..>M. ■•• 

4.  Actrvitv  Subtotal 



5.  Grant  Administration  (no 
more  than  5  percent  of  Activ- 
ity Subtotal) 

• 

6.  Total  Request 

(c)  Provide  a  time  schedule  for 
carrying  out  the  activities,  from 
begirming  to  end,  noting  expected 
number  of  days  from  execution  of  the 
grant  agreement  for  achievement  of 
significant  milestones; 

(d)  Estimate  the  number  of  homeless 
persons  to  be  assisted  (with  Innovative 
Project  funding)  over  the  life  of  the 
project  (i.e.,  up  to  two  years);  and 

(e)  List  the  resources,  if  any,  that  will 
be  contributed  to  the  project  horn 
States,  local  governments,  and  the  ' 
private  sector  (including  nonprofit 
organizations,  foundations,  and 
communities),  and  information  on  the 
status  of  any  such  resources  that  are 
essential  to  the  financial  feasibility  of 
the  project. 

(4)  Exhibit  4.  Describe  on  not  more 
than  two  pages  the  relevant  past 
experience  (e.g.,  conducting  aggressive 
outreach)  of  the  organization(s)  that  will 
implement  the  proposed  activities  in 
carrying  out  these  types  of  activities. 

(5)  Exhibit  5.  Describe  on  not  more, 
than  three  pages: 

(a)  The  demonstrated  willingness  and 
capacity  of  the  applicant  and  other 
organizations  involved  in  the  project  to 
work  cooperatively  with  all  relevant 
entities  to  design  and  implement  an 
innovative  program  for  helping 
homeless  persons  move  from  the  stret?ts; 
and 

(b)  The  extent  to  which  the  existing 
systems,  both  public  and  private,  for 
homelessness  assistance  would  benefit 
from  additional  resources  to  implement 
a  coordinated  plan  for  aggressive 
outreach  to  homeless  persons  living  on 
the  streets,  and  to  carry  out  intensive 
needs  assessments. 

(6)  Exhibit  6.  If  changes  in  a 
jurisdiction's  policy  or  procedure  are 
necessary  to  provide  sufficient 
flexibility  and  resources  to  implement 
and  sustain  the  proposed  activities, 
submit  a  statement  of  commitment  fn)m 
the  jurisdiction  to  make  such  changes. 

(7)  Exhibit  7.  Applicants  that  ar« 
private  nonprofit  organizations  must 
submit: 

(a)  Documentation  showing  that  tlio 
applicant  is  a  certified  United  Way 
member  agency:  or 

(b)  A  copy  of  the  organization's 
Internal  Revenue  St?rvice  (IRS)  ruling 


providing  tax-exempt  status  under 
Section  501(c)(3)  of  the  IRS  Code  of 
1986,  as  amended;  and  a  certification  on 
letterhead  stationery  from  the  Executive 
Director  of  the  organization  stating  that 
the  organization  has  a  functioning 
accounting  system  that  meets  the 
criteria  listed  below  or  that  the 
organization  has  designated  a  qualified 
entity  (include  the  name  and  address  in 
the  documentation)  to  maintain  a 
functioning  accounting  system  that 
meets  the  criteria  below.  The 
certification  must  attest  that  the 
organization's  accounting  system 
provides  for  the  following: 

(i)  Accurate,  current  and  complete 
disclosure  of  the  financial  results  of 
each  federally-sponsored  project; 

(ii)  Records  that  identify  aoequately 
the  source  and  application  of  funds  for 
federally-sponsored  activities; 

(iii)  Effective  control  over  and 
accountability  for  all  funds,  property 
and  other  assets; 

(iv)  Comparison  of  outlays  with 
budget  amounts; 

(v)  Written  procedures  to  minimize 
the  time  elapsing  between  the  transfer  of 
funds  to  the  recipient  from  the  U.S. 
Treasury  and  the  use  of  the  funds  for 
program  purposes; 

(vi)  Written  procedures  for 
determining  the  reasonableness, 
allocability  and  allowability  of  costs; 
and 

(vii)  Accounting  records  including 
cost  accounting  records  that  are 
supported  by  source  documentation. 

(C)  Clarification  of  Application 
Information 

In  accordance  with  the  provisions  of 
24  CFR  part  4,  subpart  B,  HUD  may 
contact  an  applicant  to  seek  clarification 
of  an  item  in  the  applicant's  application, 
or  to  request  additional  or  missing 
information,  but  the  clarification  or  the 
request  for  additional  or  missing 
information  shall  not  relate  to  items  that 
would  improve  the  substantive  quality 
of  the  application  pertinent  to  the 
funding  decision. 

(D)  Environmental  Review 

Selection  of  an  application  for 
funding  does  not  imply  HUD  approval 
of  any  particular  property  for  use  in  thi* 
project.  HUD  will  complete  an 
environmental  review  with  respect  to 
particular  properties,  to  the  extent 
required  under  24  CFR  part  50,  at  the 
time  the  recipient  proposes  particular 
properties  for  use  under  the  program. 
The  recipient  may  not  commit  HUD  or 
local  funds  for  acquisition,  leasing  or 
physical  development  activities  under 
the  program  until  it  receives  HUD 
.ipproval  of  the  property 


1 
H'  Reporting  Requirements 

Each  grantee  will  be  required  to 
subaiit  to  HUD  a  progress  report,  in  a 
form  prescribed  by  HUD.  within  90  day.> 
aftp^  the  completion  of  each  operating 
yeari  or  within  90  days  after  the  project 
is  completed  if  the  total  project  period 
is  lops  than  twelve  months.  Each  report 


Appli::)ation  preparation 
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shall  describe  the  use  of  the  grant  funds 
and  include  a  description  and  an 
anal3'sis  of  the  project,  the  innovative 
approaches  taken,  and  the  level  of 
cooperation  among  participating  parties. 
V.  Other  Matters 

The  information  collection 
requirements  contained  in  this  notice 


have  been  submitted  to  the  Qfficfi  of 
Management  and  Budget  under  ihe 
Paperwork  Reduction  Act  of  1909  (4^ 
U.S.C.  3501-3520).  The  Department 
«;stimates  the  information  colioi  tion 
IjurHen  hours  as  follows: 


Number  o( 
respondents 


250 


Frequency  of 
responses 


Hours  per    j     Burden 
response     i      hours 


35  j 


8.750 


t'nvi  ■  ininrntol  Impact 

iniii.ng  of  No  Sigiiificant  Iniuai.t 
I  espect  to  Ihi}  environment  \v,is 
!  in  accordance  with  HUD 
„    itions  that  implement  .section 
102(:!)(C)  of  the  National  Environmental 
Polic3^  Act  of  1969  (42  U.S.C.  4332)  at 
the  t  ijie  of  development  of  the  NGF.'\ 
for  F  iff  1994  for  In.iovative  Project 
Func  iiiig  under  the  Innovative  Homcjless 


Inili^Jiives  Demonstration  Program.  That 


ng  remains  applicable  to  this  FY 
>  NOF.A,  and  is  available  for  public 
inspfction  during  busine.ss  hours  in  the 
Officfe  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276. 
Dcpartme.1t  of  Housing  and  Urban 
Deve  (l)pment.  451  Seventh  St.reet.  SVV. 
Wash  ihgton.  DC  20410. 

Ffdeialism  Executive  Order 

Thi  I  General  Counsel,  as  the 
Uesigtiated  Official  under  section  h(a)  of 
Execi  <ive  Order  12612,  Federalism,  has 
d(;teni|ine(l  that  this  NOFA  v.'ill  not 
have  Substantial,  direct  effects  on  Slates. 
on  th<(ir  political  subdivisions,  or  on 
their  i  elationship  with  the  Federal 
Goveirtment.  or  on  the  distribution  of 
powe -and  responsibilities  between 
them  and  other  levels  of  government. 
Specifically,  the  purpose  of  the  funding 
underlthis  NOFA  is  to  provide  grants  to 
jurisdictions,  or  nonprofit  orgonizations 
operajing  within  jurisdictions,  for 
innovfetive  approaches  toward  providing 
a  continuum  of  care  system  designed  to 
assist  homeless  persons  and  prevent 
homelessness. 

Famil /Executive  Order 

The  General  Counsel,  as  the 
Desigtiated  Official  under  Executive 
Orderl2606,  The  Family,  has 
determined  that  this  document  may 
have  the  potential  for  significant 
beneficial  impact  on  family  formation, 
mainttiaance,  and  general  well-being  to 
the  extent  that  the  activities  of  grantees 
will  provide  housing  to  homeless 
persons.  Sincre  the  impact  oathe  family 
is  {:on>^idered  beneficial,  no  further 
review  un«|or  the  Order  is  n«;n?ssarv. 
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Prohibition  Against  LolAning  Artivities: 
The  B\Td  Amendment 

The  u.se  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  V.S.C. 
1352)  (the  "Byrd  A.mendment"),  and  the 
implementing  regulations  at  24  CFR  part 
H7.  These  authorities  prohibit  ref;ipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  foe 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
Ihe  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000,  and  applicants  for 
Federal  commitments  exceeding 
$150,000  must  certify  Lhet  no  Fedoral 
funds  have  been  or  will  be  spent  on 
lobbying  activities  in  connection  with 
the  assistance. 

Indian  Housing  Authorities  (IH.'\s) 
established  by  an  Indian  tribe  as  a  result 
of  the  exercise  of  the  tribe's  sovereign 
power  are  excluded  from  coverage  of  tlip 
Byrd  Amendment,  but  IHAs  established 
under  State  law  are  not  excluded  from 
the  statute's  coverage. 

Prohibition  Against  Lobbying  of  HL'P 
Personnel 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C- 3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respei:t 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts— 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  thost*  who  are  paid 


to  influeacfc  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  itic 
number  of  housing  units  received  ur  ;,t.- 
based  on  the  amount  of  assistaiirj- 
received,  or  if  they  are  contincer.t  upun 
the  receipt  of  assistance.  HUDs 
regulation  implementing  section  13  )«, 
codified  at  24  CFR  part  86.  If  readers  an- 
involved  in  any  efforts  to  influenc-e  tln^  » 
Department  in  these  ways,  they  are 
urged  to  read  the  final  rule.  p.irtir:darlv 
the  examples  contained  in  .^ppi-ndix  A 
of  the  ni!e.  Appendix  A  of  this  :ulo 
contains  e.xamples  of  activities  nurrpd 
i>y  this  rule. 

Any  questions  concerning  tli''  ni!.- 
should  be  directed  to  the  Offit  «•  ci 
Ethics,  Room  2158.  Departme-it  of 
Housing  and  Urban  Developnnht,  4,->i 
.Seventh  Street.  S\V.  WashingJo-i  IK' 
20410.  Telf'phone:  (202)  70a-:}d!-i 
(voice/TDD).  This  is  not  a  toil  fr-.- 
number.  Forms  necessarv  for 
compliance  with  the  rule  may  !•<• 
obtained  from  the  local  HUDoffi..-. 

Prohibition  Against  Advance  Dist  It  sun- 
of  Funding  Decisions 

Hl^D's  regulations  impl(;meniiii;^ 
s(!(  !ion  103  of  the  Department  uf 
Housing  and  Urban  Development 
Reform  Act  (HUD  Reform  Act)  .w 
codified  at  24  CFR  part  4  and  apply  in 
the  fimding  competition  announced 
today.  The  requirements  of  part  4 
continue  to  apply  until  the 
announcement  of  the  selection  c  f 
successful  applicants. 

HUD  employees  involved  in  the 
review  of  applications  and  in  (hi- 
making  of  funding  decisions  are 
restrained  by  part  4  from  providiwj: 
advance  information  to  any  perM)n 
(other  than  an  authorized  employw  of 
HUD)  concerning  funding  decisions,  or 
from  otherwise  giving  any  applicant  an 
unfair  competitive  advantage.  Perscms 
who  apply  for  assistance  in  this 
competition  should  confine  their 
inquiries  to  the  subject  areas  permiiietl 
by  24  CFR  part  4. 

Applicants  who  have  questions 
should  (ont.ict  the  HUD  Office  nf  i;thii..>i 
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(202)  708-3815  (voice/TDD).  (This  is 
not  a  toll-free  number.)  The  Office  of 
Ethics  can  provide  information  of  a 
general  nature  to  HUD  employees,  as 
well.  However,  a  HUD  employee  who 
has  specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Field  Office  Counsel,  or  Headquarters 
Counsel  for  the  program  to  which  the 
question  pertains. 

Accountability  in  the  Provision  of  HUD 
Assistance 

HUD's  regulation  implementing 
section  102  of  the  HUD  Reform  Act  is 
codified  at  24  CFR  part  12.  Section  102 
contains  a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  16. 
1992  (57  PR  1942).  following 
Dublication  of  the  final  rule.  HUD 
published  additional  information  that 
gave  the  public  (including  applicants 
for.  and  recipients  of.  HUD  assistance) 
further  information  on  the 
implementation,  public  access,  and 


disclosure  requirements  of  section  102. 
The  requirements  of  section  102  are 
applicable  to  assistance  awarded  under 
this  NOFA. 

a.  Document  and  Public  Access 
Requirements 

HUD  will  ensure  documentation  and 
other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition.  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  Federal 
Register  notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.6(b). 
and  the  notice  published  in  the  Federal 
Register  on  January  16.  1992  (57  FR 


1942)  for  further  information  on  these 
requirements. 

b.  Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  three  years. 

All  reports — ^both  applicant 
disclosures  and  updates — will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  (See  24 
CFR  part  15.  subpart  C,  and  the  notice 
published  in  the  Federal  Register  on 
January  16.  1993  (57  FR  1942)  for 
further  information  on  these  disclosure 
requirements. 

Dated:  January  18. 1995. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 
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9.  NAr/E  OF  FEDERAL  AGENCY  "      '  ^| 

U.S.    Depart-Tier.t  of   Eousinc  e.-.d  Urba.-   Develc: 


■0    CATALOG  OF  FEDERAL  DOf/ESTlC  AS£:STA.N'CE  NUV=c:^ 
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O  City  O  Non-profit 
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13    F«^C  =  0==DFSOJECT 
Start  Date  Er.cr..^  Ca-.e 


15    ESTIMATED  FUNDING 

I 
I 

I    a.  Federal 


.  0 


0 


j    b.  Applicant 
I       (Local  Match) 


.10 


c.  State 


d.  Local 


.   0 


14    COr4GR53S;ONAl.  C'S":CT3  C= 
a.  App;!cant  t  =r:jec: 


!      i 


16    IS  APP'JCANT  SUBJECT  TO  REVIEW  EY  STATE 
EXECUTIVE  ORDEIR  12372  PROCESS'' 

0  YES     THIS  PREAFPLICATICN.'A??-  CAT'CN 
WAS  MADE  AVAILABLE  TO  THE  STA~= 
■  EXECUTIVE  ORDER  'Z2T2  PROCESS 
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Date: 
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e.  Ot'ier 


L 
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f.  Program  Income 


0    0 


S.  Total 
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O  NO.  PROC-RAM  IS  NOT  COVERED  5Y  E.  0.  12372 

O  OR  PROGRAM  HAS  NOT  SEEN  SELECTED  EY 
STATE  FOR  REVIEW 


1 7.  IS  THE  APPLICANT  DELINOUENT  ON  A.\Y 
FEDERAL  CE5T? 

O  YES        If  "Yes',  attach  an  explainatton 

ONO 


18.       TO   TKS   SEST   0?   MY   KNOWLZDGi   AND    aZ-ZZT ,    >JLL   DATA   IN    THIS   A??LICATIONV?.^.V??LICATICtt    >JIZ 
TR'JS   AND   CORS£CT.       TKS   DOCUME.ST   EAS    BESN   DULY  AUTHORIZED   BY   TEE   GOVESNING   BODY   O?   THE 
APPLICANT  AND   THE   APPLICANT  WILL   COMPLY  WITH   THE  ATTACHID   ASSIJSANCIS    Ir    TKi   ASSISTANCE 
IS   AtVARDED. 


a.- 

"yped  Name  of  Authorized  Representa 

tive 

1 

1 

b.  Title 


c.  Telephone  Number 


d.  Signature  of  Authorized  Represe.ntative 


Date  Sicned 


Authorized  for  Local  ReprcductioT 
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comment  procedure  in  response  to  Ex^utive  Ord^fSs/lSaTe^SS  Jl^.f "  "'"'  '"'  "^^"^''^  '  '^^  -^ 
been  (pven  an  oppcrr.nrty  to  review  the  appficanfs  submiion  ^^       '  °=''"'  '^  "*  "^=''-''=*^ '"  ^'^^  P^^^^s.  have 


Fo'  ^°5t  accuracy  ^^ease  refer  to  the  following  example,  when  comp^ng  „..  fen, 


ITEM 


ENTRY 


1. 

2. 

3, 
4 

5. 


6. 
7. 

8. 


9. 

10. 

11. 


Setf-expianatory. 

Date  appflcation  submrtted  to  Federal  agency 
(or  State  <l  appHcable)  4  applicanfs  control 
number  (if  app5cable). 

State  use  only  (if  applicable). 

If  this  application  is  to  continue  or  revise  an 
existng  award,  erter  present  Federal  identtfier 
number.  If  for  a  new  project,  leave  Wank. 

Legal  name  of  applicant,  name  of  primary 
orgareatonal  unit  which  wi«  undertake  the 
assistance  actjvrty.  complete  address  of  the 
applicart,  and  name  and  telephone  number  of  th,e 
person  to  contact  on  matters  related  to  this 
application. 

E.iter  Employer  Identification  Number  (BN)  as 
assigned  by  the  Internal  Revenue  Service. 

Darken  the  appropriate  arde  in  the  space 
provided. 

Darken  the  appropriate  drde  in  the  space(s) 
provided: 

-  'New  means  a  new  assistance  award 

-  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

-  "Revision"  means  any  change  In  the 
Federal  Governments  flnandal  obBgation  or 
contingent  Oabifity  from  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 
Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  titie  of  the  program  under  whictf 
assistance  Is  ret^uested. 

Enter  a  brief  descriptive  titie  of  the  project  If  more 
than  one  program  is  involved,  you  should  append 
an  explanaflon  on  a  separate  sheet  tf  the 
appropriate  (e.a.  constructksn  or  real  property 
projects)  attach  a  map  showing  project  tocation 
or  preappiicatjons,  use  a  separate  sheet  to 
prcv.de  a  summary  description  of  this  project 


ITEM: 

12 

13 
14 

15. 


16. 


17. 


18. 


Shade  circle*  like  this:     #     <^ 
NoJ  like  thh:  w       ^^ 

ENTRY 

est  cn,v  the  la-sest  re  teal  e— es  afectec  (e  g 
State.  co;,-tes.  ctes).  ' 

Seif-e>:><a-ato7 

i-«  the  app/icanrs  Ccrgress^cral  Cissict  ard  any 
DBJnct!s)  affected  by  the  program  or  project 
Amourt  requested  or  to  be  contributed  during  the 
first  funding/budget  period  by  each  contnbutor  Value 
of  m-kind  contrbutions  should  be  induded  on 
apprcpr^ate  fires  as  applicable,  tf  the  action  wiB 
reswR  ;n  a  dollar  change  to  an  ersting  award     ' 
indicate  orA,  the  amount  of  the  change.  For 
decreases,  encose  the  amounts  in  parentheses  tf 
both  base  and  supplemental  amounts  are  induded 
shew  breakdown  on  an  attached  sheet  For  muWpte 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

AppCcanis  shouki  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order  12372 
10  detenn^e  whether  the  application  is  subject  to 
th.e  State  intergovemmertal  review  process. 
ThB  question  appSes  to  the  appficant  organization, 
net  the  person  who  signs  as  the  authorized 
representatn^.  Categones  of  debt  indude 
deSrquent  audit  disadcwances,  ksans  ar.d  taxes. 

To  be  s;gned  by  the  authorized  representative  of  the 
applicant  A  copy  of  the  governing  bod/s 
authorizetion  for  you  to  sign  this  applicstJon  w 
cffical  representative  must  be  on  fUe  in  the 
applicanfs  office.  (Certain  Federal  agendes  may 
re<;uire  that  this  authcrrzation  be  submitted  as  part  of 
the  app.lcaton. 


Page  3  of  3 


SF424      (REV  5/94) 


3003 


■iNG  COOC  4210-49-C 


JMI 


500^  Federal  Register  /  Vol.  60,  No.  16  /  Wednesday.  January  25.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  16  /  Wednesday,-  January  25.  1995  /  Notices 


5005 


Appendix  B — Applicant  Certifications 

The  Applicant  hereby  assures  and 
certifies  that: 

1.  It  will  comply  with: 

a.  Title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000(d))  and  regulations 
pursuant  thereto  (Title  24  CFR  part  I), 
which  state  that  no  person  in  the  United 
States  shall,  on  the  ground  of  race,  color 
or  national  origin^  be  excluded  &x)m 
participation  in,  be  denied  the  benefits 
of,  or  be  otherwise  subjected  to 
discrimination  undqyny  program  or 
activity  for  which  the  applicant  receives 
fmancial  assistance,  and  will 
immediately  take  any  measures 
necessary  to  effectuate  this  agreement. 
With  reference  to  the  real  property  and 
structure(s)  thereon  which  are  provided 
or  improved  with  the  aid  of  Federal 
financial  assistance  extended  to  the 
applicant,  this  assurance  shall  obhgate 
the  applicant,  or  in  the  case  of  any 
transfer,  the  transferee,  for  the  period 
during  which  the  real  property  and 
structure(sj  are  used  for  a  puipose  for 
which  the  Federal  financial  assistance  is 
extended  or  for  another  purpose 
involving  the  provision  of  similar 
services  or  benefits. 

b.  The  Fair  Housing  Act  (42  U.S.C. 
3601-19)  and  the  implementing 
regulations  at  24  CFR  part  100,  which 
prohibit  discrimination  in  housing  on 
the  basis  of  race,  color,  rehgion.  sex, 
handicap,  familial  status  or  national 
origin,  and  administer  its  programs  and 
activities  relating  to  housing  in  a 
manner  to  affirmatively  further  fair 
housing.  For  Indian  tribes,  it  will 
comply  with  the  Indian  Civil  Rights  Act 
(25  U.S.C.  1301  et  seq.),  instead  of  Title 
VI  and  the  Fair  Housing  Act  and  their 
implementing  regulations. 

c.  Executive  Order  1 1063  on  Equal 
Opportunity  in  Housing,  as  amended  by 
Executive  Order  12892  (59  FR  2939)  and 
the  implementing  regulations  at  24  CFR 
part  107  which  prohibit  discrimination 
because  of  race,  color,  creed,  sex  or 
national  origin  in  housing  and  related 
facilities  provided  with  Federal 
financial  assistance. 

d.  Executive  Order  11246  on  Equal 
Opportunity  in  Employment  (3  CFR 
1964-1965,  Comp.,  p.  339)  and  the 
implementing  regulations  at  41  CFR  part 
61,  which  state  that  no  person  shall  be 
discriminated  against  on  the  basis  of 
race,  color,  religion,  sex  or  national 
origin  in  all  phases  of  employment 
during  the  performance  of  Federal 
contracts  and  shall  take  affirmative 
action  to  ensure  equal  employment 
opportunity.  The  applicant  will 
incorporate,  or  cause  to  be  incorporated, 
into  any  contract  for  construction  work 

s  defined  in  Section  130.5  of  HUD 


regulations  the  equal  opportunity  clause 
required  by  Section  1 3a  15(b)  of  the 
HUD  regulations. 

e.  Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968.  as  amended 
(12  U.S.C.  1701(u)).and  the 
implementing  regulations  at  24  CFR  part 
135).  which  require  that  to  the  greatest 
extent  feasible,  employment,  training 
and  contract  opportunities  arising  in 
connection  with  the  expenditure  of 
HUD  assistance  covered  by  section  3  be 
given  to  low-income  and  very  low- 
income  persons  and  the  business 
concerns  identified  in  the  part  135 
regulations. 

f.  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794).  as 
amended,  and  the  implementing 
regulations  at  24  CFR  part  8,  which 
prohibit  discrimination  based  on 
handicap  in  Federally-assisted  and 
conducted  programs  and  activities. 

g.  The  Age  Discrimination  Act  of  1975 
(42  U.S.C.  6101-07),  as  amended,  and 
the  implementing  regulations  at  24  CFR 
part  146,  which  prohibit  discrimination 
because  of  age  in  projects  and  activities 
receiving  Federal  financial  assistance. 

h.  Executive  Orders  11625. 12432. 
and  12136,  which  state  that  program 
participants  shall  take  affirmative  action 
to  encourage  participation  by  businesses 
owned  and  operated  by  members  of 
minority  groups  and  women. 

If  persons  of  any  particular  race, 
color,  religion,  sex,  age,  national  origin, 
familial  status,  or  handicap  who  may 
qualify  for  assistance  are  unlikely  to  be 
reached,  it  will  establish  additioaal 
procedures  to  ensure  that  interested 
persons  can  obtain  information 
concerning  the  assistance. 

i.  The  reasonable  modification  and 
accommodation  requirements  of  the  Fair 
Housing  Act  and.  as  appropriate,  the 
accessibility  requirements  of  the  Fair 
Housing  Act  and  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended. 

2.  It  v\rill  provide  drug-free  workplaces 
in  accordance  with  the  Drug-Free 
Workplace  Act  of  1988  (41  U.S.C.  701) 

a.  Publishing  a  statement  notifymg 
employees  that  the  unlawful 
manufacture,  distribution,  dispensing, 
possession,  or  use  of  a  controlled 
substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions 
that  will  be  taken  against  employees  for 
violation  of  such  prohibition; 

b.  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about — 

(1)  the  dangers  of  drug  abuse  in  the 
workplace; 

(2)  the  grantee's  policy  of  maintaining 
u  drug-free  workplace; 


(3)  any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(4)  the  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse 
violations  occurring  in  the  workplace; 

c  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the 
performance  of  the  grant  be  given  a  copy 
of  the  statement  required  by  paragraph 
a; 

d.  Notifying  the  employee  in  the 
statement  required  by  paragraph  a  that, 
as  a  condition  of  employment  under  the 
grant,  the  employee  will — 

(1)  abide  by  the  terms  of  the 
statement;  and 

(2)  notify  the  employer  in  writing  of 
his  or  her  conviction  for  a  violation  of 
a  criminal  drug  statute  occurring  in  the 
workplace  no  later  than  five  calendar 
days  after  such  conviction; 

e.  Notifying  the  agency  in  writing, 
within  ten  calendar  days  after  receiving 
notice  under  subparagraph  d(2)  from  an 
employee  or  othen*'ise  receiving  actual 
notice  of  such  conviction.  Employers  of 
convicted  employees  must  provide 
notice,  including  position  title,  to  every 
grant  officer  or  other  designee  on  whose 
grant  activity  the  convicted  employee 
was  working,  unless  the  Federal  agency 
has  designated  a  central  point  for  the 
receipt  of  such  notices.  Notice  shall 
include  the  identification  number(s)  of 
each  affected  grant; 

f.  Taking  one  of  the  following  actions, 
within  30  calendar  days  of  receiving 
notice  under  subparagraph  d(2),  with 
respect  to  any  employee  who  is  so 
convicted — 

(1)  taking  appropriate  personnel 
action  against  such  an  employee,  up  to 
and  including  termination,  consistent 
with  the  requirements  of  the 
Rehabilitation  Act  of  1973,  as  amended; 
or 

(2)  requiring  such  employee  to 
participate  satisfactorily  in  a  drug  abuse 
assistance  or  rehabilitation  program 
approved  for  such  purposes  by  a 
Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate 
agency; 

g.  Making  a  good  faith  effort  to 
continue  to  maintain  a  drug-free 
workplace  through  implementation  of 
paragraphs  a,  b,  c.  d.  e  and  f; 

h.  Providing  the  street  address,  city, 
county,  state,  and  zip  code  for  the  site 
or  sites  where  the  performance  of  work 
in  connection  with  the  grant  will  take 
place.  For  some  applicants  who  have 
functions  carried  out  by  employees  in 
several  departments  or  offices,  more 
than  one  location  may  need  to  be 
specified.  It  is  further  recognized  that 
States  and  other  applicants  who  become 
grantees  may  add  or  change  sites  as  a 


result  of  changes  to  program  activities 
during  the  course  of  grant-funded 
activities.  Grantees,  in  such  cases,  are 
required  to  advise  the  HUD  Field  Office 
by  submitting  a  revised  "Place  of 
Performance"  form.  The  period  covered 
by  the  certification  extends  until  all 
funds  under  the  specific  grant  have  been 
expended. 

3.  It  will  comply  with  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970.  as 
amended,  and  the  implementing 
regulations  at  49  CFR  part  24. 

4.  It  will  comply  with  the 
requirements  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act,  42  U.S.C. 
4821-4846,  and  implementing 
regulations  at  24  CFR  part  35. 

5.  It  will  (i)  not  enter  into  a  contract 
for,  or  other\vise  commit  HUD  or  local 
funds  for,  acquisition,  rehabilitation, 
conversion,  lease,  repair,  or 
construction  of  property  to  provide 
housing  under  the  program,  prior  to 
HUD's  completion  of  an  environmental 
review  in  accordance  with  24  CFR  part 
50  and  HUD's  approval  of  the 
application;  (ii)  supply  HUD  with 
information  necessary  for  HUD  to 
perform  any  applicable  environmental 
review  when  requested;  and  (iii)  carry 
out  mitigating  measures  required  by 
HUD  or  ensure  that  alternate  sites  are 
utilized. 

6.  The  applicant  certifies  that: 

a.  No  Federally  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any' 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  ar>y 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement 

b.  If  any  funds  other  than  Federally 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  this  Federal  contract,  grant.  loan, 
or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form 
to  Report  Lobbying."  in  accordance  with 
its  instructions. 

t.  The  language  of  this  certification 
shall  be  included  in  the  award 


documents  for  all  subawards  at  all  tiers 
(including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  of 
more  than  $100,000  for  each  such 
failure. 

7.  For  private  nonprofit  applicants, 
the  appHcant  certifies  that  members  of 
its  Board  of  Directors  serve  in  a 
voluntary  capacity  and  receive  no 
compensation,  other  than 
reimbursement  for  expenses,  for  their 
services. 

8.  The  applicant  certifies  that  it  and 
its  principals  (see  24  CFR  24.105(p)): 

a.  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  (see 
24  CFR  24.110)  by  any  Federal 
department  or  agency: 

b.  Have  not  within  a  ihree-vear  period 
preceding  this  proposal  been'convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

c.  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  State 
or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  (b)  of  this 
certification;  and 

d.  Have  not  within  a  three-year  period 
preceding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal,  State  or  local)  terminated  for 
cause  or  default. 

Where  the  applicant  is  unable  to 
certify  to  any  of  the  statements  in  this 
certification,  the  applicant  shall  attach 
an  explanation  behind  this  page. 

Signature  of  Authorized  Certifvine 
Official:  •     ^ 


Title: 


JMI 


Applicant:  Dale: 

Appendix  C— HUD  Field  Offices 

Telephone  numbers  for 
Telecommunications  Devices  for  the 
Deaf  (TDD  machines)  are  listed  for  field 


offices;  all  HUD  numbers,  including 
those  noted  *,  may  be  reached  via  TDD 
by  dialing  the  Federal  Information  Relay 
Service  on  1-800-8 7  7-TDDY  or  (1-800- 
877-8339) or (202)  708-9300. 

Alabama      « 

John  D.  Harmon,  Beacon  Ridge  Tower, 
600  Beacon  Pkwy.  West,  Suite  300. 
Birmingham,  AL  35209-3144;  (205) 
290-7645;  TDD  (205)  290-7624. 

Alaska 

Dean  Zinck,  949  E.  36th  Avenue.  Suitp 
401,  Anchorage,  AK  99508-4399 
(907)  271-3669;  TDD  (907)  271-1328. 

Arizona 

Lou  Kislin,  400  N.  5th  St.,  Suite  1600. 
Arizona  Center,  Phoenix  AZ  85004 
(602)  379-4754;  TDD  (602)  379-4461 

Arkansas 

Billy  M.  Parsley,  TCBY  Tower,  425  West 
Capitol  Ave.,  Suite  900,  Little  Rork 
AR  72201-3488;  (501)  324-6375  TDD 
(501) 324-5931. 

California 

(Southern)  Herbert  L.  Roberts.  1615  W 
Olympic  Blvd.,  Los  Angeles.  CA 
90015-3801;  (213)  251-7235;  TDD 
(213) 251-7038. 

(Northern)  Steve  Sachs,  450  Golden 
Gate  Ave.,  P.O.  Box  36003.  San 
Francisco,  CA  94102-3448;  (415)  55b- 
5576;  TDD  (415)  556-8357 

Colorado 

Sharon  Jewell,  First  Interstate  Tower 
North,  633  17th  St.,  Denver.  CO 
80202-3607;  (303)  672-5414;  TDD 
(303) 672-5248. 

Connecticut 

Daniel  Kolesar,  330  Main  St.,  Hartford, 
CT  06106-1860;  (203)  240-4508  TDD 
(203) 240-4522. 

Delaware 

John  Kane.  Liberty  Sq.  Bldg..  105  S  7ih 
St..  Philadelphia,  PA  19106-3392; 
(215)  597-2665;  TDD  (215)  597-5564. 

District  of  Columbia 

James  H.  McDaniel,  820  First  St..  \E. 
Washington,  DC  (and  MD  and  VA 
suburbs)  20002;  (202)  275-0994;  TDD 
(202)  275-0772. 

Florida 

James  N.  Nichol.  301  West  Bav  St..  Suite 
2200,  Jacksonville,  FL  32202-5121: 
(904)  232-3587;  "TDD  (904)  791-1241. 

Miami-So.  Dade 

Richard  P.  Garrabrant,  South  Dade 
County  Government  Armex,  Room 
1400,  10710  SW  211  Street,  Miami.  Ft 
33189;  (303)  238-2851. 
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GeorfiUi 

John  Pprrv.  Russell  Fed.  Bldg..  Room 
688,  75  Spring  St..  SW,  Atlanta,  GA 
30303-3388;  (404)  331-513^:  TDD 
(404)  730-2654. 

Hawaii  (and  Pacific)  * 

Patti  A.  Nicholas.  7  Waterfront  Plaza. 
.Suite  500,  500  Ala  Moana  Blvd.. 
Honolulu,  HI  96813-4918;  (808)  522- 
8180-,  TDD  (808)  541-1356. 

Idaho 

lohn  C.  Hnnham,  520  SVV  6th  Ave.. 
Portlaiid.  OR  97204-1596  (503)  326- 
7018;  TDD  •  via  1-800-877-8339. 

Illinois 

lim  Barnes.  77  W.  Jackson  Blvd., 
Chicago.  IL  60604-3507;  (312)  353- 
1696.  TDD  (312)  353-7143. 

Indiana 

Robert  F.  Poffenberger.  151  N.  Delaware 
St..  Indianapolis.  IN  46204-2526; 
(317)  226-5169;  TDD  *  via  1-800- 
877-8339. 

Iowa 

Gregorv  A.  Bevirt.  Executive  Toiver 
Centre,  10909  Mill  Valley  Road. 
Omaha,  NE  68154-3955;  (402)  492- 
3144:  TDD  (402)  492-3183. 

Kansas 

William  Rotert.  Gateway  Towers  2,  400 
State  Ave..  Kansas  City.  KS  66101- 
2406:  (913)  551-5484:  TDD  (913)  551- 
6972. 

Kentucky 

Ben  Cook.  P.O.  Box  1044.  601  W. 
Broadway.  Louisville,  KY  40201- 
1044:  (502)  582-5194;  TDD  (502)  582- 
5139. 

Louisiana 

Greg  Hamilton.  P.O.  Box  70288.  1661 
Canal  St..  New  Orleans.  LA  70112- 
2887;  (504)  589-7212;  TDD  (504)  589- 
7237. 

Maine 

David  Lafond,  Norris  Cotton  Fed.  Bldg.. 
275  Chestnut  St.  Manchester.  NH 
03101-2487;  (603)  666-7640;  TDD 
(603) 666-7518. 

Maryland 

Harold  Young.  10  Soudi  Howard  Street. 
5th  Floor,  Baltimore.  MD  21202-O000; 
(410)  962-2520  x3 116;  TDD  (410) 
962-0106. 

Massachusetts 

Frank  Del  Vecchio.  Thomas  P.  O'Neill. 
Jr..  Fed.  Bldg..  10  Causeway  St. 
Boston.  MA  02222-1092;  (617)  565- 
5342;  TDD  (617)  565-5453. 


Michigan 

Richard  Paul.  Patrick  McNamara  Bldg.. 
477  Michigan  Ave.,  Detroit,  MI 
48226-2592;  (313)  226-4343;  TDD  * 
via  1-800-877-8339. 

Minnesota 

Shawn  Huckleby,  220  2nd  St.  South. 
Minneapolis.  MN  55401-2195:  (612) 
370-3019;  TDD  (612J  370-3186. 

Mississippi 

Jeanie  E.  Smith.  Dr.  A.  H.  McCoy  Fed. 
Bldg..  100  W.  Capitol  St,  Room  910. 
Jackson,  MS  39269-1096:  (601)  965- 
4765;  TDD  (601)  965-4171. 

Missouri 

(Eastern)  David  H.  Long,  1222  Spruce 

St.,  St.  Louis.  MO  63103-2836;  (314) 

539-6524;  TDD  (314)  539-6331. 
(Western)  William  Rotert.  Gateway 

Towers  2.  400  State  Ave..  Kansas  Qty. 

KS  66101-2406;  (913)  551-5484;  TDD 

(913) 551-6972. 

Montana 

Sharon  Jewell.  First  Interstate  Tower 
North,  633  17th  St..  Denver.  (X) 
80202-3607;  (303)  672-5414;  TDD 
(303) 672-5248. 

Nebraska 

Gregory  A.  Bevirt,  Executive  Tower 
Centre,  10909  Mill  Valley  Road, 
Omaha.  NE  68154-3955;  (402)  492- 
3144:  TDD  (402)  492-3183. 

Nevada 

(Las  Vegas,  Clark  Cnty)  Lou  Kislin,  400 
N.  5th  St,  Suite  1600.  2  Arizona 
Center,  Phoenix,  AZ  85004;  (602) 
379-4754;  TDD  (602)  379-4461. 

(Remainder  of  State)  Steve  Sachs.  450 
Golden  Gate  Ave..  P.O.  Box  36003. 
San  Francisco.  CA  94102-3448;  (415) 
556-5576;  TDD  (415)  556-8357. 

New  Hampshire 

David  Lafond.  Norris  Cotton  Fed.  Bldg.. 
275  Chestnut  St.  Manchester,  NH 
03101-2487;  (603)  666-7640;  TDD 
(603) 666-7518. 

New  Jersey 

Frank  Sagarese.  1  Newark  Center. 

Newark.  NJ  07102;  (201)  622-7900; 

TDD  (201)  645-3298. 

New  Mexico 

Katie  Worsham,  1600  Throckmorton. 
P.O.  Box  2905,  Fort  Worth.  TX  76113- 
2905;  (817)  885-5483:  TDD  (817)  885- 
5447. 

New  York 

(Upstate)  Michael  F.  Merrill.  Lafayette 
Ct..  465  Main  St..  BuCblo.  NY  14203- 
1780;  (716)  846-5768;  TDD  *  via  1- 
800-877-8339. 


(Downstate)  Jack  Johnson.  26  Federal 
Plaza.  New  York.  NY  10278-0068; 
(212)  264-2885;  TDD  (212)  264-0927 


North  Carolina 

Charles  T.  Ferebee.  Koger  Building. 
2306  West  Meadowview  Road. 
Creen^oro,  NC  27407;  (910)  547- 

4005:  TDD  (910)  547-4055. 

North  Dakota 

Sharon  Jewell.  First  Interstate  Tower 
North,  633  17th  St.,  Denver,  CO 
80202-3607;  (303)  672-5414;  TDD 
(303)  672-5248. 

Ohio 

Jack  E.  Riordan.  200  North  High  St.. 
Columbus.  OH  43215-2499;  (614) 
469-6743:  TDD  (614)  469-6694. 

Oklahoma 

Ted  Allen,  Murrah  Fed.  Bldg..  200  NW 
5th  St.,  Oklahoma  City.  OK  73102- 
3202;  (405)  231-4973;  TDD  (405)  231- 
4181. 

Oregon 

John  G.  Bonham,  520  SW  6th  Ave.. 
Portland.  OR  97204-1596  (503)  326- 
7018:  TDD  •  via  1-800-877-8339. 

Pennsylvania 

(Western)  Bruce  Crawford,  Old  Post 
Office  and  Courthouse  Bldg.,  700 
Grant  St..  Pittsburgh.  PA  15219-1906; 
(412)  644-5493;  TDD  (412)  644-5747. 

(Eastern)  Joyce  Gaskins,  Liberty  Sq. 
Bldg.,  105  S.  7th  St.,  Philadelphia.  PA 
19106-3392;  (215)  597-2665;  TDD 
(215) 597-5564. 

Puerto  Rico  (and  CaribbeanI 

Carmen  R.  Cabrera.  159  Carlos  Chardon 
Ave..  San  Juan,  PR  00918-1804;  (809) 
766-5576;  TDD  (809)  766-5909. 

Rhode  Island 

Frank  Del  Vecchio.  Thomas  P.  O'Neill. 
Jr..  Fed.  Bldg..  10  Causeway  St.. 
Boston.  MA  02222-1092;  (617)  565- 
5342:  TDD  (617)  565-5453. 

South  Carolina 

Louis  E.  Bradley,  Fed.  Bldg.,  1835--45 
Assembly  St.,  Columbia.  SC  29201- 
2480:  (803)  765-5564;  TDD  *  via  1- 
800-877-8339. 

South  Dakota 

Sharon  Jewell.  First  Interstate  Tower 
North.  633  17th  St.  Denver.  CO 
80202-3607;  (303)  672-5414;  TDD 
(303)672-5248. 

Tennessee 

Virginia  Peck.  710  Locust  St..  Knoxville. 
TN  37902-2526:  (615)  545-4396;  TDD 

(615) 545-4559. 
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(Ntrthem)  Katie  Worsham,  IbOO 
Throckmorton.  P.O.  Box  2905.  Fort 
V7i)rth.  TX  76113-2905;  (817)  8«.S- 
5*83;  TDD  (817)  885-5447. 

(Soi«h(;rn)J()hn  T.  Maldonado. 
V'eshington  Sq,.  800  Dolorosa,  San 
i^i^tonio.  TX  78207-4563:  (210)  229- 
6}|20;TDD(210)229-(i8H5. 

f'tah 

Sharon  K-Wfll.  I  irst  Interstati;  Towor 
Nlrth.  633  17th  St..  Denver,  CO 

8(1^02-3607;  (30,1)  f.72-;i41 4:  TDD 
(3f|3)  K72-5248. 

ViTi!  ont 


Dav 
?1$ 


JMI 


1  ifomi.  Norri.s  Cuttoii  Ft/il.  IHtij^. 
Qiestnut  St.,  Manrhosfor,  NH 


03101-2487;  (603)  666-7640:  TDD 
(603) 666-7518. 

Virginia 

Joseph  Aversano.  3600  W.  Broad  St., 
P.O.  Box  90331,  Richmond.  VA 
23230-0331;  (804)  278-4303:  TDD 
(804)278-4501, 

Washington 

John  Peters.  Federal  Office  Bldg..  w.) 
First  Ave..  Suite  200.  Seattle.  \VA 
98104-1000;  (206)  220-51.50  TDD 
(206) 220-5185. 

West  Virginia 

hnuA:  t:ra\vford.  Old  Host  'Jl!,(  ■,;  \ 
tAiurthnusf  B!dp,.  700  Gran!  St.. 


Pittsburgh.  PA  15219-1906;  (412) 
644-5493;  TDD  (412)  644-.-.747. 

Wisconsin 

I-ana  J,  Vacha,  Henn,-  Reuss  Fed.  Plaza. 
310  W,  Wisconsin  Ave,.  Sle.  1380. 
Milwaukee.  WI  53203-2289  (414) 
297-3113;  TDD  *  via  l-a0O-«77- 
8339. 

Wyoming 

Sharon  )e\voli.  First  Inti^rstatc  Tiiwc; 
North.  633  Kth  St..  Denvnr  f.O 
R0202-3607;  (303)  672-.'5414:  TP/D 
(:t03)  072-5248. 

IrR  t)(.(     ')--;7'-t:i  lil.'d  i-.'4-'t.=i.  h  .;-,  .,;,;; 
BILUNG  CCDE  <210-2»-P 


Wednesday 
January  25,  1995 


Part  IV 


s       s       s 
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Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and  Development 


Consolidated  Formula  Allocations  for  the 
Community  Development  Block  Grant, 
HOME  Investment  Partnerships, 
Emergency  Shelter  Grants,  and  Housing 
Opportunities  for  Persons  With  AIDS 
Programs  for  Fiscal  Year  1995;  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-95-3860;  FR  3848-N-01] 

Notice  of  Fiscal  Year  1995 
Consolidated  Formula  Allocations  for 
the  Community  Development  Block 
Grant  (CDBG),  HOME  Investment 
Partnerships  (HOME),  Emergency 
Shelter  Grants  (ESG),  and  Housing 
Opportunities  for  Persons  With  AIDS 
(HOPWA)  Programs 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development  (HUDl. 
action:  Notice  of  fiscal  year  1995 
consolidated  formula  allocations  for  the 
Community  Development  Block  Grant 
(CDBG),  HOME  Investment  Partnerships 
'HOME),  Emergency  Shelter  Grants 
(ESG),  and  Housing  Opportunities  for 
Persons  with  AIDS  (HOPWA)  programs. 
This  Notice  also  contains  the 
reallocation  of  Fiscal  Year  1994  CDBG 
funds. 

SUMMARY:  Prior  to  Fiscal  Year  1995, 
HUD  announced  CDBG,  HOME.  ESG. 
and  HOPWA  formula  allocations 
separately.  Beginning  in  Fiscal  Year 
1995,  HUD  will  announce  the  total 
amount  which  State  and  local 
jurisdictions  are  eligible  to  receive 
under  a  consolidated  formula  allocation. 
The  announcement  of  consolidated 
formula  allocations  reflects  the 
Department's  commitment  to  the 
Consolidated  Plan  concept  which  was 
developed  in  joint  partnership  with 
state  and  local  governments  to  address 
local  problems  more  comprehensively. 

This  Notice  announces  the  total  Fiscal 
Year  1995  consolidated  formula 
allocations  of  CDBG,  HOME.  ESG,  and 
HOPWA  funds  for  metropolitan  cities, 
urban  coimties.  consortia  of  units  of 
general  local  government,  and  States  in 
the  following  respective  allocation 
amounts:  CDBG  $4,485,000,000;  HOME 
Sl.336.200.000;  ESG  $154,918,000;  and 
HOPWA  $167,400,000.  The  formula 
allocations  are  depicted  in  the  matrix 
table  in  Appendix  A  which  identifies  by 
jurisdiction  the  dollar  amount  for  each 
formula  program. 

Appendix  B  contains  the  Fiscal  Year 
1995  reallocation  of  $4,599,800  in  Fiscal 
Year  1994  CDBG  funds.  Since  no 
HOME.  ESG.  and  HOPWA  funds  are 
available  for  reallocation  in  Fiscal  Year 
1995.  no  reallocations  will  be  made.  For 
the  HOME  program,  if  funds  become 
available  for  reallocation  in  Fiscal  Year 
1995.  the  reallocations  will  be  done  in 


compliance  with  subpart  J  of  the  HOME 
program  regulations. 

Appendix  C  contains  the  Fiscal  Year 
1995  HOME  program  match  reductions 
for  localities  and  Appendix  D  contains 
the  Fiscal  Year  1995  HOME  program 
match  reductions  for  States. 

Appendix  E  contains  the  names, 
addresses,  and  telephone  numbers  of 
HUD'S  Field  Office  Community 
Development  Directors. 

CONSOLIDATED  PLAN  SUBMISSION 
REQUIREMENTS:  The  "Consolidated 
Submission  for  Community  Planning 
and  Development  Programs"  final  rule, 
published  on  December  30. 1994.  and 
codified  at  24  CFR  part  91  amends  the 
Department's  existing  regulations  by 
consolidating  the  planning,  application, 
and  reporting  of  the  Department's 
CDBG,  HOME.  ESG.  and  HOPWA 
programs  into  a  single  submission. 
Jurisdictions  should  reference  the 
Consolidated  Plan  final  rule,  and  the 
applicable  regulations  governing  each 
formula  program  for  specific  guidance 
with  respect  to  application  submission 
procedures. 

The  Department  has  indicated 
previously  its  intent  to  apply  the  new 
Consolidated  Plan  rule  to  Fiscal  Year 
1995  funding.  A  jurisdiction  should 
submit  its  consolidated  plan  to  HUD  at 
least  45  days  before  the  start  of  its 
program  year. 

A  jurisdiction  must  have  a 
Consolidated  Plan  that  is  approved  by 
HUD  as  a  prerequisite  to  receiving  funds 
directly  from  HUD  with  respect  to  each 
of  these  formula  programs  unless  a 
waiver  request  has  been  submitted  and 
approved  by  the  local  HUD  Field  Office. 
The  HUD  Field  Office  may  grant  a 
jurisdiction  an  exception  from  filing  all 
or  part  of  the  consolidated  plan  for 
Fiscal  Year  1995.  from  the  submission 
deadline,  or  from  procedures  specified 
in  the  implementation  guidelines  for 
good  cause  to  the  extent  the  requirement 
is  not  required  by  statute.  The  exception 
must  be  reported  in  writing  to  HUD 
Headquarters  and  should  identify  an 
alternative  submission  date  for  the 
consolidated  plan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Appendix  E  contains  the  name,  address, 
and  telephone  number  of  each  local 
HUD  Field  Office  Community  Planning 
and  Development  (CPD)  Division 
Director.  Hearing-  or  speech-impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708-9300  (This  is  not  a 
toll-ft«e  nimiber)  or  1-800-877-8339 
(This  is  a  toll  free  number). 


SUPPLEMENTARY  INFORMATION: 

Community  Development  Block  Grant 
(CDBG) 

The  FY  1995  appropriation  for  the 
CDBG  Program  is  $4,485,000,000.  In  FY 
1995,  CDBG  allocations  are  being  made 
to  a  total  of  808  metropolitan  cities  and 
138  urban  counties. 

Six  metropolitan  cities  have  been 
qualified  as  new  entitlement 
communities:  Camarillo.  CA;  Pittsburg, 
CA;  Palm  Bay.  FL;  Taunton.  MA;  Lee's 
Summit,  MO;  and  Hattiesburg,  MS.  The 
following  three  new  urban  counties 
have  been  qualified:  McHenry  County, 
IL;  Cumberland  County.  NC;  and 
Brazoria  County,  TX. 

The  following  nineteen  metropolitan 
cities  that  have  elected  to  become  joint 
recipients  with  an  urban  county  in 
Fiscal  Year  1995  for  the  CDBG  program: 
Cerritos,  CA  (Los  Angeles  Co.);  Mission 
Viejo,  CA  (Orange  Co.);  Rediands,  CA 
(San  Bernardino  Co.);  Rialto,  CA  (San 
Bernardino  Co.);  Yorba  Linda,  CA 
(Orange  Co.);  Coral  Springs.  FL 
(Broward  Co.);  Plantation.  FL  (Broward 
Co.);  Marietta.  GA  (Cobb  Co.);  Belleville. 
IL  (St.  Clair  Co.);  Berwyn,  IL  (Cook  Co.); 
Chicago  Heights,  IL  (Cook  Co.); 
Wheaton,  IL  (Du  Page  Co.);  Rochester 
Hills,  MI  (Oakland  Co.);  Troy.  MI 
(Oakland  Co.);  North  Las  Vegas,  NV 
(Clark  Co.):  Clay  Town,  NY  (Onondaga 
Co.);  West  Seneca  Town,  NY  (Erie  Co.); 
Federal  Way,  WA  (King  Co.);  and 
Waukesha.  WI  (Waukesha  Co.). 

HOME  Investment  Partnerships 
(HOME) 

The  FY  1995  appropriation  for  the 
HOME  Program  is  $1.4  billion.  Of  that 
amount.  0.2  percent  ($2,800,000)  is  for 
grants  to  insular  areas  and  one  percent 
($14,000,000)  is  for  grants  to  Indian 
tribes.  In  addition,  the  Department  is 
setting  aside  $47  million  for  technical 
assistance,  of  which  $25  million  is  for 
community  housing  partnership 
activities  and  $22  million  is  for 
activities  in  support  of  State  and  local 
housing  strategies.  The  remaining 
$1,336,200,000  is  allocated  by  formula 
to  eligible  cities,  urban  counties, 
consortia  of  units  of  local  government, 
and  to  States. 

Of  the  $1,336,200,000  available  for 
allocation,  60  percent  has  been  allocated 
to  cities,  urban  counties  and  consortia  of 
units  of  local  government  and  40 
percent  has  been  allocated  to  States.  To 
receive  a  formula  allocation  in  Fiscal 
Year  1995.  a  locality  must  have  a 
formula  amount  of  $335,000  or  more. 
Each  State  is  guaranteed  an  allocation  of 
at  least  $3,000,000. 

Appendix  A  contains  the  formula 
allocations  for  States  and  metropolitan 


cities,  urban  counties,  and  consortia  that 
receive  HOME  allocations.  To  receive  its 
allocation,  a  jurisdiction  must  be 
designated  as  a  participating 
jurisdiction. 

If  a  jurisdiction  has  not  yet  been 
designated  as  a  participating 
jurisdiction,  it  must  comply  with  the 
requirements  of  24  CFR  92.103  through 
92.105  of  the  HOME  Program 
regulations.  This  includes  submitting  a 
written  notification  of  intent  to 
participate  in  the  HOME  Program  to  the 
Community  Planning  and  Development 
Division  in  the  appropriate  HUD  Field 
Office  by  February  24, 1995  and 
submitting  a  consolidated  plan  to  that 
office  within  90  days  of  submitting  its 
notice  of  intent. 

Note:  A  jurisdiction  which  has  not  yet  been 
designated  as  a  participating  jurisdiction  and 
whose  allocation  is  less  than  S500,000  must 
meet  the  panicipalion  threshold  requirement 
to  be  designated  a  participating  jurisdiction, 
as  required  by  24  CFR  92.102  and  92.103. 

To  receive  its  allocation,  a  jurisdiction 
that  is  already  a  participating 
jurisdiction  in  the  HOME  Program  must 
submit  a  consolidated  plan  in 
accordance  with  24  CFR  part  91  to  the 
CPD  Division  Director  in  the 
appropriate  HUD  Field  Office.  The 
consolidated  plan  is  to  be  submitted  at 
least  45  days  before  the  start  of  the 
jurisdiction's  program  year,  as  required 
by  24  CFR  91.10  and  91.15. 

Matching  Contribution  Requirement 

(A)  Amount  of  Matching  Contribution 

Starting  with  Fiscal  Year  1993  funds, 
participating  jurisdictions  must  make 
contributions  to  housing  that  qualifies 
as  affordable  housing  under  the  HOME 
Program.  During  a  fiscal  year,  the 
contributions  must  total  not  less  than  25 
percent  of  the  HOME  funds  spent  in  that 
fiscal  year  for  project  costs,  unless  the 
participating  jurisdiction  has  received  a 
reduction  in  the  match  requirement. 
Eligible  forms  of  matching  contribution 
are  listed  at  24  CFR  92.220. 

(B)  Value  of  Donated  or  Voluntary  Labor 

For  Fiscal  Year  1995,  the  rate  for  the 
value  of  donated  or  voluntary  labor 
contributed  as  match  is  $10  per  hour 
(See  24  CFR  92.220(a)(6)). 

(C)  Reduction  for  Fiscal  Distress 

Section  92.222  provides  for  a  50 
percent  reduction  in  the  match 
requirement  for  jurisdictions  that  are  in 
fiscal  distress  and  a  100  percent 
Eduction  in  the  match  requirement  for 
jurisdictions  that  are  in  severe  fiscal 
distress. 

Appendix  C  lists  all  local 
jurisdictions  eligible  for  a  formula 


JMI 


allocation  in  Fiscal  Year  1995  and 
indicates  which  are  in  fiscal  distress  or 
severe  fiscal  distress.  The  local 
jurisdictions  which  meet  one  of  the 
distress  criteria  are  determined  to  be  in 
fiscal  distress  and  receive  a  50  percent 
reduction  of  match.  Those  jurisdictions 
which  satisfy  both  of  the  distress  criteria 
are  determined  to  be  in  severe  fiscal 
distress  and  receive  a  100  percent 
reduction  in  match. 

Appendix  D  lists  the  States,  including 
the  District  of  Columbia  and  Puerto 
Rico,  which  are  defined  as  States  by  the 
HOME  statute,  and  indicates  which  are 
in  fiscal  distress  or  severe  fiscal  distress. 
States  that  satisfy  one  of  the  criteria  are 
considered  in  fiscal  distress  and  receive 
a  50  percent  match  reduction.  States 
that  satisfy  at  least  two  of  the  three 
distress  criteria  are  considered  in  severe 
fiscal  distress  and  receive  a  100  percent 
match  reduction. 

This  year  the  poverty  criterion  has 
two  parts — the  first  is  based  on  percent 
of  families  in  poverty  and  the  second  is 
based  on  percent  of  families  and  elderly 
households  in  poverty.  If  a  jurisdiction's 
poverty  rate  is  125  percent  or  more  of 
the  average  national  poverty  rate  under 
either  or  both  parts,  the  jurisdiction 
qualifies  as  being  distressed  based  on 
the  poverty  criterion.  In  1990  (the  latest 
year  for  which  information  is  available) 
the  average  national  rate  for  families  in 
poverty  was  10.6  percent  and  for 
families  plus  elderly  households  in 
poverty  the  average  national  rate  was 

12.5  percent.  Thus,  for  a  jurisdiction  to 
qualify  as  distressed  based  on  poverty, 
its  percent  of  families  in  poverty  must 
be  13.2  percent  or  higher  and/or  the 
percent  of  families  in  poverty  plus 
elderly  households  in  poverty  must  be 

15.6  percent  or  higher. 

To  qualify  under  the  per  capita 
income  (PCI)  criterion,  the  PCI  for  the 
jurisdiction  must  be  less  than  75  percent 
of  the  national  average  (which  was 
$14,277  in  1989 — latest  available  data) 
or  less  than  $10,708. 

For  States,  to  qualify  under  the 
personal  income  growth  rate,  the  State's 
rate  must  be  less  than  75  percent  of  the 
average  national  personal  income 
growth  rate  diuing  the  most  recent  four 
quarters.  The  average  national  personal 
income  growth  rate  from  the  second 
quarter  of  1993  to  the  end  of  the  second 
quarter  of  1994  was  5.5  percent.  Thus, 
for  a  State  to  qualify  under  this  factor, 
its  income  growth  rate  for  that  period 
must  be  4.0  percent  or  less. 

The  period  of  match  reduction  under 
this  Notice  is  for  Fiscal  Years  1995  and 
1996.  However,  participating 
jurisdictions  that  received  a  100% 
match  reduction  in  Fiscal  Year  1994 
will  continue  to  receive  a  100%  match 


reduction  for  Fiscal  Year  1995. 
Participating  jurisdictions  that  received 
a  50%  match  reduction  in  Fiscal  Year 
1994  will  continue  to  receive  a  50% 
match  reduction  in  Fiscal  Year  1995, 
unless  the  participating  jurisdiction  is 
determined  to  be  in  severe  fiscal  distress 
in  Fiscal  Year  1995.  In  that  case,  the 
participating  jurisdiction  will  receive  a 
100%  reduction  for  Fiscal  Years  1995 
and  1996.  (See  24  CFR  92.222(a)  (3)  and 
(4)). 

Emergency  Shelter  Grants  (ESG) 

The  FY  1995  appropriation  for  the 
ESG  Program  is  $156,800,000.  The  ESG 
program  allocation  includes  a 
statutorily-mandated  set-aside  of  one 
percent  of  the  total  ESG  program 
appropriation,  or  $1,568,000.  for 
competitive  distribution  to  Indian 
tribes,  bands,  groups  or  nations  and  anv 
Alaskan  Native  Village  of  the  United 
States  and  a  statutorily-mandated  set- 
aside  of  two-tenths  of  one  percent  of  the 
total  ESG  program  appropriation,  or 
$314,000.  for  distribution  to  U.S. 
Territories.  This  leaves  an  appropriation 
of  $154,918,000  to  be  allocated  by 
formula. 

To  receive  an  ESG  formula  allocation, 
a  commimity's  share  generally  must  be 
greater  than  or  equal  to  0.05  percent  of 
the  total  ESG  appropriation  (.0005  x 
$156,800,000  =  $79,000).  The  deletions 
resulted  when  these  communities'  share 
of  the  total  amount  of  ESG  funds 
available  dropped  below  the  statutory 
.05  percent  required  for  a  minimum 
grant  size. 

Since  ESG  eligibility  and  allocations 
are  based  upon  the  prior  year's  CDBG 
allocation,  the  shifts  that  occiu-  lag  those 
that  took  place  in  CDBG  between  Fiscal 
Years  1993  and  1994.  For  Fiscal  Year 
1995.  the  following  four  jurisdictions 
have  been  added  to  the  ESG  allocation 
list  as  eligible  grant  recipients:  Rockland 
County,  NY;  San  Luis  Obispo  County, 
CA;  Cayey,  PR;  and  Fort  Bend  County, 
TX.  The  following  five  jurisdictions 
have  been  removed  from  the  allocation 
fist:  Alameda  County,  CA;  SaUnas,  CA; 
Manchester,  NH;  Onondaga  County,  NY; 
and  Clark  County,  WA. 

Housing  Opportunities  for  Persons  With 
AIDS  (HOPWA) 

The  FY  1995  appropriation  for  the 
HOPWA  Program  is  $186,000,000,  of 
which  $167,000,000  will  be  available  for 
formula  allocation.  Allocations  are 
being  made  by  this  Notice  for  66  grants, 
including  43  Eligible  Metropolitan 
Statistical  Areas  (EMSAs)  and  23  States. 
States  and  metropolitan  areas  over 
500,000  population  that  have  more  than 
1,500  reported  cases  of  AIDS  qualify  for 
formula  allocations  constituting  90 
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percent  of  appropriated  funds.  The 
remaining  10  percent  of  the  funds  will 
be  awarded  to  States,  local  governments, 
and  nonprofit  organizations  through 
national  competition.  The  remaining 
appropriation  of  $18,600,000  will  be 
awarded  by  a  competitive  process. 


The  most  populous  city  in  an  EMSA 
qualifies  to  serve  as  the  applicant  for 
funds  allocated  to  that  metropolitan 
area.  The  appUcant  will  be  responsible 
for  using  these  funds  to  address  needs 
throughout  the  metropolitan  area  and 
coordinate  activities  with  other 
jurisdictions  and  HIV/ AIDS 


organizations  in  that  area.  HOPWA 
formula  grants  to  States  are  made  for 
areas  outside  of  any  EMSA  in  that  State. 

Dated:  January  18. 1995. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Dewlopment. 


Appendix  A.— R^  1995  Formula  Allocations 

[Amounts  in  $000] 


Jurisdiction 


State:  Alabama 

Anniston 

Bessemer  

Birmingham  

Decatur , 

Dothan !...„ 

Florence 

Gadsden  

Huntsville  ..._^ 

Mobtte 

Montgomery 

Tuscaloosa  

Jetterson  Co 

State  of  Alat>ama  .. 

Subtotal 

State:  Alaska 

Arx;horage 

State  of  Alaska 

Subtotal 

State:  Arizona 

Chandler 

Glendale 

f^esa 

Peoria  City 

Phoenix 

Scottsdale 

Tempe  _ 

Tucson 

Yuma 

Maricopa  Co 

Pima  Co 

Cnsrt-Mancopa  Co 

Cnsrt-Tucson 

State  of  Arizona ... 

Subtotal 

State;  Arkansas 

Conway 

Fayetteville  

Fori  Smith 

Jacksonville  

Little  Rock 

North  Uttle  Rock ' 

Pine  Bluff 

Rogers 

Springdale  

Texarkana 

West  Memphis 

State  of  Arkansas 

Subtotal 

State:  California 

Alameda 

Alhambra  ....: 

Arwheim 

Antioch 


Total 


833 

962 

11.340 

591 

824 

535 

1.459 

2.553 

5.260 

4,314 

2.101 

4.344 

50.552 


85.688 


3.457 
6,382 


9.839 


1.187 

2.074 

3.671 

554 

21,879 
1.049 
1.994 
8.314 
1.057 
4.124 
3.215 
3.869 
3.238 

17.042 


73.267 


358 

663 

1.378 

359 

3.401 

1.307 

1.705 

263 

330 

452 

570 

35.903 


46.689 


1.299 

2,609 

6,447 

743 


CDBG 


833 

982 

8.859 

591 

824 

535 

1.459 

1.895 

3.647 

S.088 

1.502 

3,219 

34.816 


62.250 


2.450 
3.289 


5.739 


1.187 

2,074 

3,559 

554 

16,054 

1,049 

1.994 

8,039 

1.057 

3.982 

3,105 

0 

0 

11.419 


54,073 


358 
663 

992 

359 

2.432 

940 

1.267 

.  263 
330 
452 
570 

25.070 


33.696 


hOME 


1.299 

2.035 

4.992 

743 


0 

0 

2.137 

0 

0 

0 

0 

658 

1,472 

1,106 

599 

996 

13.215 


20,183 


924 
3,000 


3,924 


0 

0 

0 

0 

4.460 

0 

0 

0 

0 

0 

0 

3,869 

3.238 

5.020 


16.587 


0 

0 

386 

0 

874 

367 

438 

0 

0 

0 

0 

9.677 


11,742 


ESG 


0 

574 

1.319 

0 


0 
0 

344 
0 
0 
0 
0 
0 

141 

120 
0 

129 
1.624 


2.358 


83 
93 


176 


0 
0 

112 
0 

538 
0 
0 

275 
0 

142 

110 
0 
0 

603 


1,780 


0 
0 
0 
0 
95 
0 
0 
0 
0 
0 
0 
1,156 


1,251 


0 

0 

136 

0 


HOPWA 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
897 


897 


0 

0 


0 
0 
0 
0 
827 
0 
0 
0 
0 
0 
0 
0 
0 
0 


827 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


0 
0 
0 
0 


Appendix  A.— FY  1995  Formula  Allocations— Continued 

[Amounts  in  SOOO) 


Jurisdiction 


Bakersfiekl 

BaWwin  Park '  .... 

Bellflower'  

Berkeley 

Buerta  Park 

Burt>ank  

Camarillo  

Carlsbad 

Carson 

Cerritos 

Chico' 

Chino 

Chula  Vista 

Compton 

Concord 

Corona 

Costa  Mesa 

paly 

pavis 

Downey 

El  Cajon 

El  Monte  

Encinitas 

Escondido  City  .... 

Fairfield '  :... 

Fontana ' 

Fountain  Valley  .... 

Fremont  

Fresno  

Fullerton 

Garden  Grove 

Gardena 

Gilroy  City 

Glendale  

Hawthorne  

Hayward  

Hemet  City 

Hesperia  

Huntington  Beach 

Huntington  Park  ... 

Inglewood  

Irvine 

La  Habra  City  

La  Mesa  City  

Lake  Forest  

Lakewood  

Lancaster ' 

Liverrtwre 

bompoc 

Long  Beach 

Los  Angeles 

Lynwood  

Madera  

Merced 

Mission  Viejo 

Modesto 

Montebello 

Monterey 

Monterey  Park '  .... 
Moreno  Valley '  .... 
Mountain  View '  .... 

Napa  City 

National  City 

Newport  Beach 

Norwalk'  

Oakland  

Oceanskje  

Ontario 

Orange 

Qtinard 

**8lm  Springs 


Total 


4,018 
2,319 
1,513 
5,185 
1,113 
2.008 
479 
647 
1,507 
597 
1,314 
759 
2,870 
3,939 
1.195 
1.155 
1,987 
1,718 
974 
1.831 
2,029 
4.610 
631 
2,352 
1.244 
1,904 
469 
1,770 
12,017 
2,319 
3,424 
1.019 
579 
5,778 
2.283 
1,785 
569 
786 
2.393 
2.893 
3,880 
1.150 
772 
636 
458 
788 
1.638 
503 
680 
13.907 
139,129 
2.634 
860 
2.025 
471 
3,531 
1,826 
313 
1.952 
1.940 
1,304 
727 
2.052 
534 
2.245 
16,354 
2,613 
3,325 
1,911 
4.083 
667 


CDBG 


2.953 
1,962 
1,129 
4,259 
1,113 
1.450 
479 
647 
1.507 
597 
944 
759 
2.162 
3,118 
1.195 
1.155 
1.478 
1.718 
974 
1,437 
1.465 
3,682 
631 
1.785 
•876 
1,529 
469 
1,770 
8,859 
1.825 
2.792 
1.019 
579 
4,294 
1,741 
1,785 
569 
786 
1,810 
2,315 
2.965 
1.150 
772 
636 
458 
788 
1.270 
503 
680 
10.130 
96.773 
2,153 
860 
1.538 
471 
2,653 
1,431 
313 
1,578 
1.583 
925 
727 
1.535 
534 
1.881 
10.723 
2.007 
2,670 
1.506 
3.246 
667 


HOME 


974 
357 
384 
794 
0 
558 
0 
0 
0 
0 
370 
0 
708 
713 
0 
0 
509 
0 
0 
394 
564 
820 
0 
567 
368 
375 
0 
0 
2.894 
494 
632 
0 
0 
1,375 
542 
0 
0 
0 
583 
578 
830 
0 
0 
0 
0 
0 
368 
0 
0 
3,487 
29.630 
481 
0 
487 
0 
868 
395 
0 
374 
357 
379 
0 
517 
0 
364 
3,708 
606 
655 
405 
734 
0 


ESG 


91 
0 
0 
132 
0 
0 
0 
0 
0 
0 
0 
0 
0 
108 
0 
0 
0 
0 
0 
0 
0 
108 
0 
0 
0 
0 
0 
0 
264 
0 
0 
0 
0 
109 
0 
0 
0 
0 
0 
0 
85 
0 
0 
0 
0 
0 
0 
0 
0 
290 
2.999 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
359 
0 
0 
0 
103 
0 


HOPWA 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
-0 
0 
0 

-  0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

_  0 
0 
0 
0 

9.727 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

e 

0 
0 
0 

V564 
0 
0 
0 
0 
0 
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APPENDIX  A.— FY  1995  FORMU_A  ALLOCATIONS— Continued 

[Amounts  in  SOOO] 


Jurisdiction 


Palmdate  City  _ 

Palo  Alto _ 

Paradise  

Pasadena  

Petaluma  

Pico  Rivera  .._ 

PittstMjrg  _ 

Pleasanton  City  

Pomona  _ -. 

Porterville  .._ 

Rancho  Cucamonga .. 

Redding'  

Redlands  .  - 

Redondo  Beach 

Redwood  City 

Rialto  , 

Richmond  

Riverside _ 

Rosemead ' , 

Roseville 

Sacramento  .„ 

Salinas — 

San  BernardHX)  

San  Diego 

San  Francisco  

San  Jose 

San  Leandro  _ , 

San  Mateo  „.» 

Santa  Ana „ 

Santa  Bart}ara 

Santa  Clara  ._ 

Santa  Clarita  _ 

Santa  Cruz  ..„ 

Santa  Maria  .„ 

Santa  Monica  

Santa  Rosa 

Santee  

Seaside _ 

Simi  Valley 

South  Gate 

South  San  Francisco 

Stockton _ 

Sunnyvale  ..„ 

Thousand  Oaks 

Torrance '  

Tulare  „ 

Turtock 

Tustin  City 

Union  City 

Upland  

VacaviHe 

Vallejo 

Ventura ~ 

Visalia 

Vista „. „... 

Walnut  Creek 

Watsonville  

West  Covina 

Westmmster . 

Whittier  

Woodlarwl  ..„ 

Yortja  Linda 

Yuta 

Alameda  Co 

Contra  Costa  Co  

Fresno  Co 

■KemCo 

Los  Angeles  Co 

Marin  Co 

Orange  Co 

Riverside  Co      ,,  


Total 


988 
822 

307 

3.736 

343 

1.331 

769 

312 

4.366 

777 

1.024 

1,429 

716 

601 

1.009 

1.223 

2.307 

6.096 

2.010 

449 

10.460 

3,359 

5.634 

28.788 

46,421 

17.646 

865 

1.440 

1 1 ,759 

2.157 

1,541 

991 

803 

1,394 

2,304 

1,837 

496 

640 

871 

3,506 

793 

7,080 

1,923 

855 

1.954 

756 

737 

741 

805 

764 

684 

2.018 

1,051 

1,883 

1,226 

422 

815 

1,464 

1.425 

1.104 

600 

341 

549 

2.306 

4;?45 

BJ3S7 

10,239 

54.358 

2,902 

7.444 

14228 


coeG 


988 

822 

307 

2,710 

343 

1.331 

769 

312 

3.478 

777 

1.024 

984 

716 

601 

1.009 

1.223 

1.675 

3.765 

1.533 

449 

7.042 

2.658 

4.055 

19,598 

26,984 

13.453 

865 

1.041 

8.794 

1.542 

1.249 

991 

803 

1.394 

1.689 

1.275 

498 

640 

871 

2.838 

793 

5.303 

1.439 

855 

1.451 

756 

737 

741 

805 

764 

684 

1.518 

1.051 

1.432 

1.226 

422 

816 

1.464 

1.425 

1.104 

600 

341 

549 

2.306 

4.117 

6,206 

7,755 

42.586 

1.941 

5.735 

11,220 


HOME 


0 
0 
0 

938 
0 
0 
0 
0 

794 
0 
0 

445 
0 
0 
0 
0 

632 
1.113 

377 

0 

2,618 

711 
1,460 
6.521 
6.208 
3.226 
0 

399 
1.631 

615 

392 
0 
0 
0 

615 

562 
0 
0 
0 

668 

0 

1,628 

484 
0 

503 
0 
0 
0 
0 
0 
0 

500 
0 

451 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1.924 

2.234 

10.426 

951 
1.537 
2.581 


ESG 


0 

0 

0 

88 

0 

0 

0 

0 

94 

0 

0 

0 

0 

0 

0 

0 

0 

109 

0 

0 

215 

0 

119 

589 

872 

366 

0 

0 

241 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

149 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

128 

207 

250 

1.346 

0 

172 

327 


HOPWA 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1.109 
0 
0 
585 
0 
0 

2.080 

12.357 

601 

0 

0 

1,093 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


Federal  Register  /  Vol.  60.  No.  16  /  Wednesday,  fanuaiy  25.  1995  /  Notices 


Appendix  A.— FY  1995  Formula  Allocations— Continued 

(Amounts  in  $000] 


Jurisdiction 


Sacrcimento  Co  ._ „... 

San  Bernardino  Co 

San  Diego  Co 

San  Joaquin  Co 

San  Luis  Obispo  Co 

San  Mateo  Co 

Santa  Clara  Co 

Sonoma  Co  

Ventura  Co  

Cnsrt-Alameda  Co 

Cnsrt-Contra  Costa  Co  .... 
Cnsrt-San  Berr^rdino  Co 

Cnsrt-San  Diego  Co 

Cnsrt-San  Mateo  Co  

Cnsrt-Santa  Barbara  Co ' 

Cnsrt-Ventura  Co  

State  of  California 


Subtotal 


Sjtate:  Colorado 

Arvada  

Aurora 

Boulder  

Colorado  Springs 

Denver 

Fort  Collins  

Greeley '  

Lakewood  

Longmont 

Loveland 

PuetHo  

Westminster 

Adams  Co 

Arapahoe  Co 

Jefferson  Co 

Cnsrt-Puet)lo 

State  of  Cokjrado 


Subtotal 


State:  Connecticut 

Bridgeport 

Bristol 

Danbury 

East  Hartford  ...„ 

Fairfield 

Greenwich  

Hamden  Town 

Hartford 

Manchester „ 

Meriden 

MIddletown  

Milford  Town 

New  Britain 

New  Haven  

New  Lorxkxi 

Norwalk _ 

Norwich 

Stamford „ 

Stratford 

Waterlxjfy „„„ 

West  Hartford  .„ 

West  Haven 

State  of  ConnectictJl 


Total 


Subtotal 


State:  Delaware 

Dover 

Wilmington  . 


11.403 
10.407 
7.174 
5.561 
3.885 
4.019 
4.502 
3.733 
3.190 
2.943 
2.313 
3.365 
2.653 
1.742 
1.364 
1.135 
88.776 


779.943 


2 

1 
4 
17 
1 
1 
1 


2 
1 
1 

18 


732 

•tDD 

689 
594 
551 
.686 
.356 
.550 
515 
353 
.167 
684 
,687 
,980 
,739 
925 
.195 


61.369 


6,158 

691 

708 

618 

649 

1.208 

554 

8.138 

694 

1.071 

545 

623 

3.053 

6.922 

1.289 

1.163 

1.291 

1.728 

743 

3,785 

i;j43 

771 

25.082 


58,827 


316 

4.012 


CDBG 


8.307 

10.106 

6.961 

4.080 

2.825 

3.894 

3.510 

2.657 

3,089 

0 

0 

0 

0 

0 

0 

0 

43,254 


555.843 


732 
2.209 
1,252 
3.278 
12.703 
1,231 

990 
1,144 

515 

353 
2.167 

584 

2.076 

1.491 

1.340 

0 

11.549 


43.714 


4.585 

691 

708 

618 

649 

1.208 

554 

5.357 

694 

1.071 

545 

623 

2.379 

5.278 

1.289 

1.163 

1.291 

1.302 

743 

2.879 

1343 

771 

15.041 


50.782 


316 
3.285 


HOME 


2.838 

0 

0 

1,354 

959 

0 

982 

987 

0 

2.943 

2.313 

3.365 

2,553 

1.742 

1.364 

1,135 

38.080 


176.070 


0 

757 

437 

1.204 

3,248 

455 

366 

406 

0 

0 

0 

0 

611 

489 

399 

925 

5.712 


15.009 


1.409 
0 
0 
0 
0 
0 
0 

1.949 
0 
0 
0 
0 
594 

1.470 
0 
0 
0 
426 
0 
811 
0 
0 

7.896 


14.555 


0 
609 


ESG 


258 

301 

213 

127 

92 

125 

110 

89 

101 

0 

0 

0 

0 

0 

0 

0 

5.288 


15.750 


0 
0 
0 
112 
452 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
934 


1.498 


164 
0 
0 
0 
0 
0 
0 

188 
0 
0 
0 
0 

80 

174 
0 
0 
0 
0 
0 

95 

0 

0 

983 


1.684 


0 

118 


5015 


HOPWA 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
2.154 

31.270 


0 
0 
0 
0 
1.148 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


1.148 


0 
0 
0 
0 
0 
0 
0 
644 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

• 

0 
0 
0 

1.162 


1.806 


0 
0 


JMI 


5016 
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Appendix  A.— FY  1995  Formula  Allocations— Continued 

[Amounts  in  SOOO] 


Jurisdiction 


New  Castle  Co 

State  of  Delaware  .... 

Subtotal 

District  of  Columbia 
Washington 

Subtotal 

State:  Florida 

Boca  Raton 

Bradenton 

Cape  Coral  

Clearwater 

Cocoa  

Coral  Springs 

Daytona  Beacti 

Delray  Beach 

Fori  Pierce 

Fort  Walton  Beach  ... 

Fort  Lauderdale 

Fort  Myers  

Gainesville  ...: 

Hialeah  

Hollywood 

Jacksonville-Duval  .... 

Lakeland' 

Largo  

Meltxjurne 

Miami  

Miami  Beach 

Naples  

North  Miami  

Ocala  

Orlando 

Palm  Bay  

Panama  City 

Pembroke  Pines 

Pensacola 

Plantation 

Pompano  Beach 

^  Port  St.  Lucie 

Punta  Gorda 

Sarasota  

St.  Petersburg  

Sunrise  

Tallahassee 

Tampa  

Titusville '........ 

West  Palm  Beach 

Winterhaven  

Brevard  Co 

Broward  Co  

Dade  Co  

Escambia  Co 

Hillstxjrough  Co 

Lee  Co 

Orange  Co 

Palm  Beach  Co 

Pasco  Co 

Pinellas  Co 

Polk  Co 

Sarasota  Co  

Seminole  Co 

Volusia  Co 

Cnsrt-Brevard  Co  

Cnsrt-Escambia  Co  ... 
Cnsrt-Palm  Beach  Co 

Cnsrt-Pinellas  Co  

Cnsrt-Sarasota  l.. 


Total 


3,769 
5,071 


13,168 


35,053 


35,053 


498 

594 

617 

1,085 

352 

705 

1,664 

669 

976 

242 

7,023 

927 

2,282 

7,278 

2.229 

13,253 

1,349 

580 

767 

26,147 

4,286 

162 

1,159 

772 

4,573 

665 

587 

568 

1,127 

495 

1,325 

471 

104 

704 

4,505 

630 

3,076 

8,928 

461 

3,216 

342 

2.039 

9.716 

30,048 

3,074 

8.609 

2,696 

7,989 

8,067 

4,273 

3,965 

5,524 

1,706 

2,873 

3,406 

1.241 

1.598 

2.140 

1.759 

723 


CDBG 


2.801 
1.992 


8,394 


24.401 


24.401 


498 

594 

617 

1.085 

352 

705 

1.165 

669 

976 

242 

2.891 

927 

1,704 

5,781 

1,730 

9.144 

967 

580 

767 

13.709 

2.974 

162 

1,159 

772 

2,621 

666 

587 

568 

1,127 

495 

1.325 

471 

104 

704 

3.223 

630 

2.278 

5,192 

461 

1.218 

342 

1,949 

7.587 

24.201 

2.965 

6.702 

2,182 

6,158 

7.799 

3.286 

3.826 

4,265 

1,706 

2.781 

3.289 

0 

0 

0 

0 

0 


HOME 


866 
3.000 


4.475 


5.185 


5.185 


0 

0 

0 

0 

0 

0 

499 

0 

0 

0 

861 

0 

578 

1,320 

499 

2,982 

382 

0 

0 

4,038 

1.212 

0 

0 

0 

979 

0 

0 

0 

0 

0 

0 

0 

0 

0 

1.160 

0 

717 

1.873 

0 

446 

0 

0 

1.875 

5.113 

0 

1.681 

514 

1,641 

0 

869 

0 

1.103 

0 

0 

0 

1,241 

1,598 

2.140 

1.759 

723 


ESQ 


102 
79 


299 


808 


808 


0 
0 
0 
0 
0 
0 
0 

a 

0 

0 

104 

0 

0 

177 

0 

331 

0 

0 

0 

494 

100 

0 

0 

0 

91 

0 

0 

0 

0 

0 

0 

0 

0 

0 

122 

0 

81 

189 

0 

0 

0 

90 

254 

734 

109 

226 

0 

190 

268 

118 

139 

156 

0 

92 

117 

0 

0 

0 

0 

0 


HOPWA 


0 
0 


4,659 


4.659 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

3.167 
0 
0 
0 
0 
796 
0 
0 
0 

7. 906 
0 
0 
0 
0 
882 
0 

•  0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1.674 
0 

1.552 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

{I 
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APPENDIX  A.— FY  1995  FORMULA  Allocations— Continued 

(Amounts  in  $000] 


Jurisdiction 


Cnsrt-Voluaa  Co 
State  of  Florida  ... 


Subtotal 


State:  Georgia 

Albany 

Athens-Clarke 

Atlanta  

Augusta  

Columtxjs-Muscogee 

Macon 

Marietta 

Savannah  

Warner  Robins  

Cobb  Co  

De  Kalb  Co 

Fulton  Co 

Gwinnett  Co , 

Cnsrt-Cobb  Co  

State  of  Georgia 


3(ate:  Hawaii 

Honolulu  

State  of  Hawaii 


Subtotal 


Subtotal 


$tate:  Idaho 

Boise 

Nampa 

State  of  Idaho 


Subtotal 


State:  Illinois 

Arlington  Heights  .... 

Aurora 

Belleville  

Benwyn  

Bloomington 

Champaign  ., 

Chicago  

Chicago  Heights 

Cicero  

De  Kalb 

Decatur 

Des  Plaines 

East  St.  Louis 

Elgin 

Evanston'  

Joliet  

Kankakee  

Moline 

Mount  Prospect  

Naperville „ 

Normal 

North  Chicago  

Oak  Lawn 

Oak  Par1<  

Pekin 

Peoria 

Rantoul 

Rock  Island  ..4 , 

Rockford 

Schaumburg  Village 

Skokie „ 

Springfield 

Urbana 

Waukegan  


Total 


1.744 
54,726 


265.309 


2.498 
2,296 

20.146 
3.092 
4,337 
3.162 
609 
4.799 
559 
3.116 
7.493 
3,087 
2,716 
2,719 

86,992 


127.621 


19.269 
8.198 


27,467 


1.855 

503 

14,296 


16.654 


CDBG 


0 
34.179 


185.056 


1.838 
1,737 
13.524 
2,376 
2,983 
2,138 

609 
3,468 

559 
3,013 
5,562 
2,987 
2,633 
0 
47,478 


HOME 


90,905 


14.128 
5.063 


19.191 


1.327 

503 

10.117 


11.947 


417 

417 

1.406 

1.406 

836 

836 

1,821 

1.821 

866 

866 

1,029 

1.029 

155.000 

118,822 

749 

749 

2,136 

2,054 

567 

567 

2,462 

1,863 

340 

340 

3,392 

2,710 

1,061 

1,061 

2,914 

2,472 

1,786 

1,365 

761 

761 

1.043 

1,043 

393 

393 

424 

424 

551 

551 

413 

413 

355 

355 

2,372 

2,372 

544 

544 

3.527 

2.486 

382 

382 

1.689 

1.689 

3,762 

2.761 

415 

415 

662 

662 

2.303 

1.690 

581 

581 

968 

968 

1.744 
15.926 


55,473 


660 

559 

3,514 

630 

1,243 

938 

0 

1,210 

0 

0 

1,753 

0 

0 

2,719 

16.677 


29,903 


4,611 
3.000 


7,611 


528 

0 

3.778 


4,306 


0 
0 
0 
0 
0 
0 
28.308 
0 
0 
0 

599 
0 

577 
0 

361 

421 
0 
0 
0 
0 
0 
0 
0 
0 
0 

945 
0 
0 

909 
0 
0 

613 
0 
0 


ESG 


0 
2.045 


6.227 


0 

0 

478 

86 

111 

86 

0 

121 

0 

103 

178 

100 

83 

0 

1.859 


3,205 


530 

135 


665 


0 

0 

401 


401 


0 
0 
0 
0 
0 
0 
4.294 
0 

82 
0 
0 
0 

105 
0 

81 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

96 
0 
0 

92 
0 
0 
0 
0 
0 


5017 


HOPWA 


0 
2.576 


18,553 


0 
0 
2.630 
0 
0 
0 
0 
0 
0 
0 
0 

.  0 
0 
0 

978 


3,608 


0 
0 


0 
0 
0 


0 
0 
0 
0 
0 
0 
3,576 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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Appendix  A.— FY  1995  Formula  Allocations— Continued 

[AnxHjnts  in  SOOO] 


Jurisdiction 


Wheaton  City 

Cook  Co  

Du  Page  Co 

Lake  Co 

Madison  Co 

McHenry  Co^ 

St.  Clair  Co 

Will  Co 

Cnsrt-Cook  Co 

Cnsrt-Dupage  Co 

Cnsrt-Lake  Co 

Cnsrt-St.  Clair  Co 

Cnsfl-Urbana '  

State  of  Illinois 


Subtotal 


State:  Indiana 

Anderson  

Bloomington 

East  Chicago 

Elkhart  

Evansville  

Fori  Wayne 

Gary 

Goshen 

HammorxJ 

,   Indianapolis  

Kokomo  

Lafayette 

Mishawaka 

Muncie 

New  Alttany  

South  Bend 

Terre  Haute  .-. 

West  Lafayette  .... 

Lake  Co 

Cnsrt-Lafayette  .... 
Cnsrt-Soulh  Bend 
State  of  Indiana  ... 


Subtotal 


State:  Iowa 

Cedar  Falls 

Cedar  Rapids  .... 
Council  Bluffs  .... 

Davenport 

Des  Moines  

Dubuque  

Iowa  City 

Sioux  City  

Waterloo 

Cnsrt-Sioux  City 
State  of  Iowa  ..... 


Subtotal 


State:  Kansas 

Kansas  City 

Lawrence 

Leavenworth 

Overland  Park  .„ 

Topeka  

Wichita 

Johnson  Co 

Cnsrt-Johnson  Co ' 
State  of  Kansas 


Subtotal ., 
State:  Kentucky 


JMI 


Total 


368 

14,194 

4.411 

3.015 

5.275 

1.662 

2.447 

2.393 

4.968 

1,881 

1,298 

797 

798 

62,015 


303,449 


1.614 
1.585 
2,365 

969 
4.787 
4,655 
6.434 

351 

3.711 

16.325 

1.280 

970 

630 
2.299 

912 
3.932 
3.021 

542 
2.358 

600 

995 
52.915 


CDBG 


113.250 


427 
2.119 
1.389 
2.836 
6.729 
1.472 
1.414 
2.669 
2,315 
581 
42,612 


64,563 


4,373 

1,554 

483 

657 

3.288 

5.802 

1.621 

706 

28.563 


47.047 


368 

13.681 

4.260 

2,910 

3,947 

1,263 

2,355 

1.902 

0 

0 

0 

0 

0 

40,681 


228,235 


1,150 
1,138 
1,960 

969 
3.837 
3.699 
5,059 

351 

3.037 

11.879 

1.280 

970 

630 
1.758 

912 
3.797 
2,503 

542 

1.793 

0 

0 

38,078 


HOME 


0 
0 
0 
0 

1,182 

399 

0 

491 

4,968 

1,881 

1,298 

797 

798 

18,797 


63,344 


85,342 


427 
1.623 
1.389 
2.214 
5,426 
1.472 
1.014 
2.576 
1.837 
0 
31,501 


49,479 


464 

447 

405 

0 

808 

824 

1,182 

0 

562 

4,025 

0 

0 

0 

541 

0 

0 

425 

0 

565 

600 

995 

11.960 


ESG 


23,803 


0 
496 

0 

622 

1.115 

0 
400 

0 

478 

581 

9,611 


13.303 


3.305 

1.148 

483 

657 

2,595 

4,045 

1.621 

0 

21.365 


35.219 


948 

406 

0 

0 

599 

1.613 

0 

706 

6.295 


10.567 


0 

513 

151 

105 

146 

0 

92 

0 

0 

0 

0 

0 

0 

2.537 


8.294 


0 
0 
0 

0 

142 

132 

193 

0 

112 

421 

0 

0 

0 

0 

0 

135 

93 

0 

0 

0 

0 

1,847 


3,075 


0 
0 
0 

0 

188 

0 

0 

93 

0 

0 

1,500 


1.781 


120 

0 

0 

0 

94 

144 
0 
0 

903 


1.261 


HOPWA 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


3,576 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
.030 


1,030 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


0 
0 
0 
0 
0 
0 
0 
0 
0 
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APPENDIX  A.— FY  1995  FORMULA  Allocations— Continued 

[Amounts  in  SOOO] 


Jurisdiction 


Ashland 

Covington  

Henderson 

Hopkinsville  

LexingtofvFayette 

Louisville 

Owensboro 

Jefferson  Co 

State  of  Kentucky 


Subtotal 


State:  Louisiana 

Alexandria 

Baton  Rouge  

Bossier  City  

Houma-Terrebonne  .... 

Kenner 

Lafayette 

Lake  Charles 

Monroe  

New  Orleans 

Shreveport 

Slidell , 

Thibodaux 

Jefferson  Parish  

Cnsrt-Jetferson  Parish 
State  of  Louisiana  


Subtotal 


State:  Maine 

Auljurn  

Bangor 

Lewiston  

Portland  

State  of  Maine 


Subtotal 


State:  Maryland 

Annapolis 

Baltimore  

Cumberland 

Frederick 

Hagerstown  

Anne  Arundel  Co  ... 

Baltimore  Co 

Montgomery  Co 

Prince  Georges  Co 
State  of  Maryland  .. 


Subtotal 


State:  Massachusetts 

Arlington  

Attleboro  

Barnstable  

Boston  

Brockton  

Brookline 

Cambridge 

Chicopee  

Fall  River 

Fitchburg 

Framingham   ...... 

Gloucester 

Haverhill 

Holyoke 

Lawrence  .;...., 

Leominster 

Lowell  


Total 


884 

2,939 

377 

528 

4,189 

15.939 

1.218 

4,606 

51,663 


82,343 


1,533 

8,468 

788 

2,730 

1,085 

2,329 

1,873 

2,091 

29.394 

5.667 

257 

353 

5.652 

2.077 

54,033 


118,330 


777 

1,345 

1,329 

3.354 

22.568 


29.373 


444 

41,724 

1.347 

461 

1,108 

3,565 

7,337 

8,253 

9,686 

17,772 


91,697 


1,569 

606 

431 

35,970 

2.610 

2,008 

5,110 

1,542 

5.000 

1,494 

671 

936 

1.400 

1,805 

3.711 

573 

4.086 


CDBG 


884 

2.349 

377 

528 

2,870 

12,820 

831 

3.435 

35,138 


59,232 


1,124 

6,287 

788 

2.121 

1.085 

1.761 

1.383 

1.575 

21.147 

4.154 

257 

353 

5,442 

0 

38,941 


HOME 


86,418 


777 

1.345 

1.329 

2.715 

17.181 


23.347 


444 

30.715 

1.347 

461 

1.108 

2,622 

5.255 

6.211 

7,274 

11,271 


66,708 


1.569 

606 

431 

27,199 

1,885 

2,008 

4.203 

1.542 

3.798 

1.494 

671 

936 

1,400 

1.805 

2.561 

573 

2.997 


0 

506 

0 

0 

1,210 

2.658 

387 

1,039 

15,067 


20,867 


409 

*1.943 

0 

527 

0 

568 

490 

516 

6,224 

1.351 

0 

0 

0 

2,077 

12,599 


26,704 


0 
0 

0 

549 
4.756 


5,305 


0 

7,231 

0 

0 

0 

845 

1.888 

1.848 

2.165 

5.992 


ESG 


19,969  ! 


0 
0 

6,016 

725 

0 

771 

0 

1,077 
0 
0 
11 
0 
0 

1.058 

0 

993 


0 

84 

0 

0 

109 

461 

0 

132 

1.458 


2.244 


0 

238 

0 

82 

0 

0 

0 

0 

741 

162 

0 

0 

210 

0 

1,689 


3.122 


0 

0 

0 

90 

631 


721 


0 

1.109 

0 

0 

0 

98 

194 

194 

247 

509 


HOPWA 


2,351 


0 
0 
0 

896 
0 
0 

136 
0 

125 
0 
0 
0 
0 
0 
92 
0 
96 


0 
0 

0 
0 

0 

u 
\j 

0 
0 


0 
0 
0 
0 
0 
0 
0 
0 
1.282 
0 
0 
0 
0 
0 
804 


2,066 


0 
0 
0 
0 

0 


0 
2.669 
0 
0 
0 
0 
0 
0 
0 
0 


2,669 


0 
0 

0 

.859 

0 

0 

0 
0 
0 
0 
-  0 
0 


0 

n 
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Appendix  A. 


1995  Formula  AacxJATiONS— Continued 

(Amounts  in  $000) 


Jurisdiction 


Lynn 

Maiden 

Medford  

New  Bedford 

Newton  

Norttiampton 

Pittsfield 

Quincy  

Salem  

SomerviHe 

Springfield 

Taunton  

Waltham  

Westfield 

Weymoutti  

Worcester  

Yarmoutfi  

Cnsrt-Barnstable  Co 

Cnsrt-Fitchburg 

Cnsrt-Holyoke 


Cnsrt-Malden 

Cnsrt-Newton 

Cnsrt-Peabody 

Cnsrt-Quincy 

State  of  Massachusetts 


Subtotal 


State:  Michigan 

Ann  Artxjr  

Battle  Creek 

Bay  City  

Benton  Harbof 

Canton  Township  .... 

Clinton  Township 

Dearborn'  

Deartwrn  Heights  .... 

Detroit 

East  Lansing 

Farmington  Hills  

Flint 

Grand  Rapids  

Holland  

Jackson  

Kalamazoo 

Lansing  

Lincoln  Park 

Livonia  

Midland 

Muskegon 

Muskegon  Heights  ... 

Norton  Shores  

Pontiac 

Port  Huron '  

Portage  

Bedford 

Rochester  Hills  

Roseville 

Royal  Oak 

Saginaw 

SouthfiekJ 

St  Clair  Shores 

Sterling  Heights 

Taylor 

Troy  City 

Warren 

I        Watertord  Township 

I        Westland'  „ 

[        Wyoming 

Genesee  Co  ~» 


Total 


JMI 


3.724 

1.894 

2.261 

5.171 

2.894 

933 

1.950 

2.729 

1.502 

4.763 

7.250 

1.066 

1.315 

544 

859 

7,922 

218 

671 

523 

986 

1.967 
982 

2,435 

651 

53,898 


178.630 


2.034 

2,199 

1.960 

711 

432 

693 

3.321 

1.383 

74.1f55 

942 

451 

7.828 

6.522 

452 

2.382 

3.194 

3.618 

1.047 

563 

360 

1,856 

604 

186 

3.066 

1.525 

279 

1.175 

349 

577 

1.606 

4.501 

660 

1.075 

772 

853 

449 

1.642 

517 

1.679 

585 

4.068 


CDBG 


3.602 
1.894 
2.261 
3.868 
2.803 

933 
1.950 
2.639 
1.502 
3.976 
5.378 
1.066 
1.315 

544 

859 
6.285 

218 
0 
0 
0 

0 
0 
0 

0 

39,636 


136.407 


1,499 

1.803 

1.960 

711 

432 

693 

2.816 

1.383 

56.584 

942 

451 

6.017 

4,921 

452 

1.961 

2,348 

?,534 

.047 

563 

360 

.413 

604 

186 

;'.257 

.163 

279 

1.175 

349 

577 

1606 

3  459 

660 

1.075 

772 

853 

449 

1.253 

517 

1.318 

585 

2.970 


HOME 


0 

0 

0 

1.176 

0 

0 

0 

0 

0 

659 

1.686 

0 

0 

0 

0 

1,428 

0 

671 

523 

986 

1,967 

982 

2.435 

651 

11,148 


34,952 


535 

396 
0 
0 
0 
0 

407 

0 

14,105 

0 

0 

1.585 

1,429 

0 

421 

762 

999 
0 
0 
0 

443 
0 
0 

729 

362 
0 
0 
0 
0 
0 

918 
0 
0 
0 
0 
0 

389 
0 

361 
0 

682 


ESG 


122 
0 
0 

127 

91 

0 

0 

90 

0 

128 

186 
0 
0 
0 
0 

209 
0 
0 
0 
0 

0 
0 
0 

0 
2.139 


4,437 


0 
0 
0 
0 
0 
0 
98 
0 
2,163 
0 
0 

226 

172 
0 
0 
84 
85 
0 
0 
0 
0 
0 
0 
80 
0 
0 
0 
0 
0 
0 

124 
0 
0 
0 
0 
0 
0 
0 
0 
0 

116 


HOPWA 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 
0 
975 


2,834 


0 
0 
0 
0 
0 
0 
0 
0 
1.313 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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APPENDIX  A.— FY  1995  FORMULA  ALLOCATIONS— Continued 
[Amounts  in  $000] 


Jurisdiction 


Kent  Co  '  

Macomb  Co 

Oakland  Co  ......... 

Wayne  Co 

State  of  Michigan 


Subtotal 


3tate;  Minnesota 

Bloomington 

Minneapolis  

Moorhead  

Plymouth 

Rochester  

St.  Cloud 

St.  Paul 

Anoka  Co  

Dakota  Co  

Hennepin  Co  

Ramsey  Co 

St.  Louis  Co 

Cnsrt-Dakota  Co  .... 
Cnsrt-Hennepin  Co 
Cnsrt-St.  Louis  Co  . 
State  of  Minnesota 


Subtotal 


State:  Mississippi 

Biloxi 

Gulfport 

Hattiesburg'  

Jackson  

Moss  Point 

Pascagoula 

State  of  Mississippi 


Subtotal 


State:  Missouri 

Columbia  

Florissant 

Independence  .... 

Joplin  

Kansas  City 

Lees  Summit  

Springfield 

SL  Charies  

St.  Joseph  

St  Louis  

St  Louis  Co 

State  of  Missouri 


9late:  Montana 

Billings  

Great  Falls ' 

State  of  Montana 


Subtotal 


Subtotal 


$tate:  Nebraska 

Lincoln  

Omaha 

State  of  Nebraska 


Subtotal  . 

$tate:  Nevada 
Henderson 
Las  Vegas 


Total 


2.171 
2,531 
5,643 
5,511 
70.275 


228,412 


558 

22,749 

489 

323 

652 

728 

12,904 

1,933 

2,088 

3,881 

1,541 

7,260 

1,882 

1,537 

1,309 

35,026 


94,860 


811 

783 

1,487 

5,330 

358 

470 

53,468 


62,707 


1.543 

317 

1.580 

1.063 

16,341 

344 

2.904 

451 

3,071 

36,262 

9,538 

44,053 


117,467 


1.364 

1.499 

12,481 


15,344 


3.203 

9.490 

20.673 


33.366 


756 
4,181 


CDBG 


1,745 
1,932 
4,267 
3,914 
46,377 


171,232 


558 

18,369 

489 

323 

652 

728 

10,590 

1,933 

2,088 

3.748 

1,541 

7,015 

0 

0 

0 

26,142 


74,176 


811 

783 

1,049 

3,918 

358 

470 

39,070 


46,459 


1,112 

317 

1,132 

1.063 

12.517 

344 

2.033 

451 

2.488 

29,944 

7,007 

30,016 


88,424 


948 

1.116 
8.714 


10.778 


2.320 

7,335 

15.633 


25,288 


756 
4.060 


HOME 


426 

599 

1.216 

1.453 

20,573 


49.090 


0 

3,143 

0 

0 

0 

0 

1,970 

0 

0 

0 

0 

0 

1,882 

1.537 

1,309 

7,686 


17,527 


0 

0 

438 

1.257 

0 

0 

12.263 


13.958 


431 

0 

448 

0 

2.545 

0 

871 

0 

490 

4.400 

2.255 

12.666 


24,106 


416 

383 

3,387 


4,186 


883 

1.901 
4.413 


7.197 


ESG 


0 

0 

160 

144 

2,756 


6.208 


0 

618 
0 
0 
0 
0 

344 
0 
0 

133 
0 

245 

0 

0 

0 

1,198 


2,538 


0 
0 
0 
155 
0 
0 
1,545 


1,700 


0 

0 

0 

0 

456 

0 

0 

0 

93 

1.057 

276 

1.371 


3.253 


0 

0 

380 


380 


0 
254 
627 


881 


0 
121 


5021 


HOPWA 


0 
0 

0 
0 

569 


,882 


0 
619 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


619 


0 
0 
0 
0 
0 
0 
590 


590 


0 
0 
0 

0 
823 
0 
0 
0 
0 
861 
0 
0 


1,684 


0 
0 

0 


0 

0 
0 


5022 
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Appendix  A.— p/  1995  Formula  Allocations— Continued 

[Amounts  in  SOOO] 


Jurisdiction 


North  Las  Vegas 

Reno 

Sparks  

Clark  Co  

Cnsrt-ClarK  Co  .... 

Reno-Cnsrl'  

State  of  Nevada  . 


Subtotal 


State:  New  Hampshire 

Dover  

Msnch'-ster 

NaG""  J3  

Poriioioulh  

Rochester 

State  ot.  New  Hampshire 

Subtotal 


State;  New  Jersey 

AstHJry  Park 

A!!ant:c  City  

Bayonne  

Bloom'ield 

Brick  Township  

Bridgeton  

Camden  

Cherry  Hill 

Clifton  

Dover  Township  

East  Orange  

Edison 

Elizatieth 

Gloucester  Township  . 

Hamilton  

Irvington 

Jersey  City 

Long  Branch  

Middletown  

Millville  

New  Brunswick 

Newark  

Old  Bridge  Township  . 

''arsippany-Troyhills  .. 

Passaic  

Paterson  

Perth  Amtxjy 

Sayreville 

Trenton  

Union  

Union  City 

Vineland 

Wayne  Township 

Woodbridge  

Bergen  Co  

Burlington  Co 

Camden  Co  

Essex  Co 

Gloucester  Co  

Hudson  Co  

Middlesex  Co 

Monmouth  Co 

Morris  Co 

Ocean  Co  

Somerset  Co  

Union  Co  

1       Cnsrl-Camden  Co  

i       Cnsrt-Hudson  Co , 

:       Cnsrt-Mercer  Co 

Cnsrt-Morris  Co '  


IMI 


Total 


1,223 
2.016 
594 
4,875 
3,162 
1.091 
6,739 


24.627 


467 
2.945 
909 
882 
394 
13.993 


19,590 


563 

2,714 

2,490 

1,583 

431 

653 

5,395 

424 

1.983 

538 

2.905 

668 

4.273 

'352 

687 

1.823 

14.211 

728 

381 

409 

994 

21.986 

392 

302 

2,202 

6.584 

1,350 

210 

5,044 

882 

1,717 

706 

248 

1,281 

16.186 

3.186 

3,135 

8,870 

2,606 

6.601 

2.842 

5.077 

2.863 

2.577 

2,150 

6.965 

983 

2.683 

482 

817 


CDBG 


1.223 

2,016 
594 

4.735 
0 
0 

2,874 


16,258 


467 
2.388 
909 
882 
394 
10.397 


15.437 


563 

2,173 

2.402 

1,583 

431 

653 

4.016 

424 

1.983 

538 

2.142 

668 

3.063 

352 

687 

1.353 

9.427 

728 

381 

409 

994 

12,834 

392 

302 

1,535 

3,794 

988 

210 

4.117 

882 

1.717 

706 

248 

681 

13.406 

2.332 

3.030 

7,589 

1.954 

6,368 

2.154 

3,960 

2.775 

2.485 

1,693 

6,727 

0 

0 

0 

0 


HOME 


0 

0 

0 

0 

3,152 

1.091 

3.000 


7,243 


0 

557 

0 

0 
0 

3.124 


3.681 


0 
456 
0 
0 
0 
0 
1.231 
0 
0 
0 
763 
0 
1,103 
0 
0 
470 
2,398 
0 
0 
0 
0 
3,430 
0 
0 
666 
1,371 
362 
0 
781 
0 
0 
0 
0 
0 
2.292 
771 
0 
1,010 
652 
0 
688 
986 
0 
0 
457 
0 
983 
2,683 
482 
817 


ESG 


0 
0 

0 

140 

0 

0 

221 


482 


0 

0 
0 
0 

0 
472 


472 


0 
85 
88 
0 
0 
0 

148 
0 
0 
0 
0 
0 

107 
0 
0 
0 

336 
0 
C 
0 
0 

503 
0 
0 
0 

151 
0 
0 

146 
0 
0 
0 
0 
0 

488 
83 

105 

271 
0 

233 
0 

131 

88 

92 

0 

238 
0 
0 
0 
0 


HOPWA 


0 
0 
0 
0 
0 
0 
644 


644 


0 
0 
0 
0 
0 
0 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

2.C50 
0 
0 
0 
0 

5,219 

n 

0 
0 
1.268 
0 
0 
0 
0 
0 
0 
0 
600 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


stile 
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Appendix  A.— FY  1995  Formula  Allocations— Continued 

[AnxHints  in  SOOO] 


Jurisdiction 


Cnsrt-Ocean  Co  

Cnsrt-Union  Co 

Cnsrt-Vineland 

State  of  New  Jersey 


Subtotal 


New  Mexico 

Albuquerque 

Las  Cruces  

Santa  Fe _ 

State  of  New  Mexico 


Subtotal 


St^te:  New  York 

Albany 

Amherst  Town 

Auburn  , 

Babylon  Town 

Binghamton 

Buffalo  

Cheektowaga  Town . 

Clay  Town  

Colonie  Town  

Dunkirk  

Elmira '  

Glen  Falls  

Greece 

Hamburg  Town 

Huntington  Town  

Irondequoit 

Islip  Town  

Jamestown'  

Middletown  

Mount  Vernon 

New  Rochelle 

New  Yofk 

Newburgh  

Niagara  FaHs 

Poughkeepsie 

•Rochester 

Rome 

Saratoga  Springs 

Sctienectady 

Syracuse ._ 

Tonawanda  Town  .... 

Troy  „ 

Union  Town 

Utica  „ 

West  Seneca 

White  Plains  

Yonkers  _. 

Dutchess  Co 

Erie  Co  ...„ „ 

Monroe  Co 

Nassau  Co _ 

Onondaga  Co  

Orange  Co „.'. 

Rockland  Co 

Suffo«<  Co 

Westctiestef  Co 

Cnsrt-Amtierst  

Cnsrt-Dutctiess  Co*  . 

Cnsrt-Erie  Co 

Cnsrt-Mooroe  Co 

Cnsrt-Jefferson  Co  ... 
Cnsrt-Onondaga  Co  . 
Cnsrt-Orange  Co '  .... 
Cnsrt-Schenectady  ... 
State  of  New  York  .... 


Total 


1,038 

1.115 

673 

20.919 


178.877 


7.770 

1.670 

773 

21.734 


31.947 


5.995 
785 
1.318 
2.172 
3.760 
28.592 
885 
380 
488 
733 
2.225 
716 
557 
516 
1.191 
1.140 
4.459 
2.147 
702 
3.047 
2.547 
378.474 
1.150 
4.376 
1.410 
15,764 
1.369 
479 
3.491 
10.099 
2.400 
2.739 
1.687 
5.132 
321 
1.296 
6.485 
1.820 
3.468 
.2.444 
21.052 
2.380 
2.109 
3.237 
6.123 
8.521 
884 
785 
1.132 
1.021 
1.483 
703 
1.087 
1^75 
87.536 


CDBG 


0 
0 
0 

11.333 


129,183 


5.714 

1.270 

773 

15.951 


23.708 


4.982 

785 

1,318 

1.664 

3.137 

22.976 

885 

380 

488 

733 

1.810 

716 

557 

516 

1.191 

1.140 

2.514 

1.755 

702 

2.396 

2.138 

239.741 

1,150 

3,586 

1.410 

12.451 

1.369 

479 

3.377 

8.076 

2.320 

2.649 

1,687 

4.154 

321 

1.296 

4.807 

1.820 

3.352 

2.363 

17.826 

2.380 

2.109 

2.406 

4350 

6.892 

0 

0 

0 

0 

0 

0 

0 

0 

57.938 


HOME 


1.038 

1,115 

673 

7.039 


34,717 


1,855 

400 

0 

5.194 


7,449 


841 
0 
0 
508 
515 
4,814 
0 
0 
0 
0 
415 
0 
0 
0 
0 
0 
631 
392 
0 
565 
409 
88.461 
0 
661 
0 
2.879 
0 
0 
0 
1.740 
0 
0 
0 
638 
0 
0 
1,508 
0 
0 
0 
2.608 
0 
0 
746 
1.401 
1.400 
884 
785 
1.132 
1.021 
1.483 
703 
1.087 
1^75 
24.447 


ESG 


0 
0 
0 

1.372 


4.665 


201 
0 
0 

589 


790 


172 
0 
0 
0 
108 
802 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
93 
0 
0 
86 
0 
8.573 
0 
129 
0 
434 
0 
0 
114 
283 
80 
90 
0 
140 
0 
0 
170 
0 
116 
81 
618 
0 
0 
85 
172 
229 
0 
0 
0 
0 
0 
0 
0 
0 
2,885 


HOPWA 


0 
0 
0 

1.175 


10.312 


0 
0 
0 

0 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
-0 
0 
0 
0 
0 
1.221 
0 
0 
0 
0 

41.699 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

2.266 
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APPENDIX  A,— FY  1995  FORMULA  Allocations— Continued 

lAmounts  in  SOOO] 


Jurisdiction 


Subtotal 

State:  North  Carolina 

Asheville  

Burlington  

Chapel  Hill 

Charlotte 

Concord 

Durham 

Fayetteville  

Gastonia  

Goldsboro 

Greensboro 

Greenvlle  

Hickory 

High  Point 

Jacksonville 

Kannapoiis 

Morganton  

Raleigh  

Rocky  Mount'  

Salistxjry 

Wilmington 

Winsfon-Salem  

Cumberland  Co '  

Wake  Co 

Cnsrt-Ashewille  

Cnsn-Durham 

Cnsrt-Gaslonia  

Cnsrt-GreenstX)ro ' 

Cnsrt-Chapel  Hiir  

Cnsrt-Surry  Co  

Cnsrt-Winston-Salem  . 
State  ot  North  Carolina 

Subtotal 

State:  North  Dakota 

Bismarck 

Fargo'  

Grand  Forks  

State  ot  North  Dakota 

Subtotal 

State:  Ohio 

Akron  

Alliance 

Barberton 

Bowling  Green 

Canton  

Cincinnati 

Cleveland 

Cleveland  Heights  

Columbus  

Dayton 

East  ClevelarKl 

Elyria 

Euclid 

Fairborn  

Hamilton  City 

Kent  

Kettering  

Lakewood  

Lancaster 

Lima 

Lorain 

Mansfield 

Marietta 

Massillon ;... 

Middletown  


JMI 


Total 

CDBG 

HOME 

ESQ 

HOPWA 

648,087 

443,292 

144,149 

15,460 

45,186 

1,694 

1.694 

0 

0 

0 

415 

415 

0 

0 

0 

468 

468 

0 

0 

0 

6,767 

4,772 

1 ,820 

175 

0 

413 

413 

0 

0 

0 

1,876 

1,876 

0 

0 

0 

1,723 

1.206 

517 

0 

0 

758 

758 

0 

0 

0 

1,059 

650 

409 

0 

0 

2,197 

2.115 

0 

82 

0 

878 

878 

0 

0 

0 

320 

320 

0 

0 

0 

926 

926 

0 

0 

0 

609 

609 

0 

0 

0 

673 

673 

0 

0 

0 

149 

149 

0 

0 

0 

3,471 

2.459 

925 

87 

0 

1,169 

815 

354 

0 

0 

428 

428 

0 

0 

0 

1,498 

980 

518 

0 

0 

1,921 

1,921 

0 

0 

0 

3,330 

2,431 

899 

0 

0 

2,160 

1.687 

473 

0 

0 

1,172 

0 

1,172 

0 

0 

865 

0 

865 

0 

0 

516 

0 

516 

0 

0 

1,438 

■     0 

1,438 

0 

0 

368 

0 

368 

0 

0 

634 

0 

634 

0 

0 

1.079 

0 

1,079 

0 

0 

67,408 

46,887 

16,486 

2,442 

1.593 

108.382 

75,530 

28,473 

2,786 

1.593 

486 

486 

0 

0 

0 

1.292 

899 

393 

0 

0 

605 

605 

0 

0 

0 

9.865 

6,550 

3.000 

315 

0 

12,248 

8.540 

3,393 

■315 

0 

11,454 

9,074 

2.053 

327 

0 

905 

905 

0 

0 

0 

1,009 

1,009 

0 

0 

0 

447 

447 

0 

0 

0 

4.862 

3,911 

809 

142 

0 

22,679 

17.780 

4.276 

623 

0 

42,486 

33,603 

7.128 

1,212 

543 

2.088 

2,088 

0 

0 

0 

13,968 

9,259 

4.367 

342 

0 

11,197 

8,825 

2.058 

314 

0 

1,865 

1,385 

480 

0 

0 

746 

746 

0 

0 

0 

1,261 

1,261 

0 

0 

0 

470 

470 

0 

0 

0 

2,457 

1.929 

528 

0 

0 

476 

476 

0 

0 

0 

451 

451 

0 

0 

0 

2,763 

2,678 

0 

85 

0 

692 

692 

0 

0 

0 

1,944 

1.538 

406 

0 

0 

2.171 

1,569 

602 

0 

0 

1,516 

1,079 

437 

0 

0 

578 

578 

0 

0 

0 

976 

976 

0 

0 

0 

837 

837 

0 

0 

l» 
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APPENDIX  A.— FY  1995  FORMULA  ALLOCATIONS— Continued 
(Amounts  in  SOOO] 


Jurisdiction 


Newark  

Parma .' 

Springfield 

Steubenville  

Toledo 

Warren 

Youngstown 

Cuyahoga  Co  

Franklin  Co 

Hamilton  Co 

Lake  Co  

Montgomery  Co 

Stark  Co  

Summit  Co  „ 

Cnsrt-Cuyahoga  Co  .... 
Cnsrt-Montgomery  Co 

Cnsrt-Stark  Co 

Cnsrt-Warren 

State  of  Ohio 


Subtotal 


Sjttile:  Oklahoma 

Broken  Arrow 

Ednnond 

Enid  , 

Lawton 

Midwest  City 

Norman '  

Oklahoma  City 

Shawnee  

Tulsa 

Cnsrt-Tulsa  Co '  .... 
State  of  Oklahoma 


Subtotal 


Spte:  Oregon 

Ashland 

Beaverton  

Eugene  

Gresham „ 

Medford  _ 

Portland  

Salem  

Springfield  .._ 

Clackamas  Co 

Multnomah  Co 

Washington  Co 

Cnsrt-Eugene  

Cnsrt-Portland  

Cnsrt-Salem  ...„ 

Cnsrt-Washington  Co 
State  of  Oregon 


S. 


Subtotal 


Ite:  Pennsylvania 

Abington  

Allentown 

Alfoona  

Bensalem  Township 

Bethlehem  

Bristol  Township 

Carlisle 

Chester 

Easton 

•  Erie  

HarrJsburg 

Haverford 

Hazleton  


Total 


1.065 

976 

3.399 

1.085 

12.963 
1.672 
7.334 
3.641 
3.191 
5.160 
1.963 
2,843 
1,787 
2.381 
2.049 
1.221 
1.086 
1,136 

87.210 


272.460 


506 
472 
755 

1.694 
645 

1.427 

9.382 
572 

7.155 

981 

32.421 


56.010 


237 

498 

1.644 

701 

662 

13.618 

1.485 

725 

3.493 

891 

2.514 

1.133 

3.678 

724 

974 

24.577 


57.554 


976 
4.147 
3.267 

465 
2.501 

721 

446 
2.186 
1.220 
5.957 
3.791 
1,189 
1.207 


CDBG 


1.065 
976 
2.639 
1.085 
9.913 
1.672 
5.985 
3.507 
2.373 

1.457 

2.740 

1,787 

1.784 

0 

0 

0 

0 

58,607 


202.855 


506 
472 
755 

1.241 
645 

1.059 

6.791 
572 

5,114 

0 

21.567 


38,722 


HOME 


237 

498 

1.644 

701 

662 

12.475 

1.485 

725 

2576 

891 

2.435 

0 

0 

0 

0 

16.115 


40.444 


976 
3,334 
2.712 

465 
2.031 

721 

446 
2.106 
1,220 
4.722 
3.021 
1.189 
1.207 


0 

0 

664 

0 

2,697 

0 

1.125 

0 

730 

1,315 

506 

0 

0 

597 

2,049 

1.221 

1.086 

1.136 

24.122 


60.392 


0 

0 

0 

453 

0 

368 

2.347 

0 

1.855 

981 

9.217 


15.221 


0 

0 

0 

0 

0 

0 

0 

0 

828 

0 

0 

1.133 

3.678 

724 

974 

7.715 


15.052 


0 

693 

458 

0 

470 

0 

0 

0 

0 

1.068 

658 

0 

0 


ESG 


0 

0 

96 

0 

353 
0 

224 

134 
88 

146 
0 

103 
0 
0 
0 
0 
0 
0 
3.081 


7.270 


0 
0 
0 
0 
0 
0 

244 
0 

186 
0 

959 


1.389 


0 
0 
0 
0 
0 

420 
0 
0 
89 
0 
79 
0 
0 
0 
0 

747 


1.335 


0 

120 

97 

0 

0 

0 

0 

80 

0 

167 

112 

0 

0 


HOPWA 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
1.400 


1.943 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
678 


678 


0 

0 
0 
0 
0 
723 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

723 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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APPENDIX  A.— FY  1995  FORMULA  Allocations— Continued 

(Amounts  in  SOOO] 


Jurisdiction 


Johnstown  

Lancaster 

Lebanon  

Lower  Merlon 

McKeespon  

Norristown  

Penn  Hills  , 

Philadelphia 

Pittsburgh    

Reading  

Scranfon  

Sharon 

State  College 

Upper  Darby  

Wilkes-Barre 

Wiiliamspon 

YorV  

Allegheny  Co 

Beaver  Co  

Berks  Co 

Bucks  Co 

Chester  Co  

Delaware  Co 

Lancaster  Co 

Luzerne  Co 

Montgomery  Co 

Washington  Co 

WestmorelarxJ  Co 

York  Co  

Cnsrt-Bucks  Co 

Cnsrt-Delaware  Co 

Cnsrt-Luzeme  Co 

Cnsrt-Westmoreland  Co 
State  o<  Pennsylvania  .. 

Subtotal 

Puerto  Rico 

Aguadilla  Municipio  

.  Arecibo  Municipio 

Bayamon  Municipio 

Caguas  Municipio 

Carolina  Municipio 

Cayey  Municipio 

Fajardo  Municipio 

Guaynatx)  Municipio 

Humacao  Municipio 

Manati  Municipio  

Mayaguez  Municipio 

Porxre  Municipio 

San  Juan  Municipio 

Toa  Baja  Municipio '  .... 
Trujillo  Alto  Municipio  ... 
Vega  Baja  Municipio  .... 
Puerto  Rico 

Subtotal 

State:  Rhode  Island 

Crar«ton 

East  Providerx;e  

Pawlucket 

Providence 

Warwick 

Woonsocket 

State  of  Rhode  Island  .. 

Subtotal 

State:  South  Carolina 

Aiken 


Total 


2,768 
2.991 
1,066 
1,443 
1,736 
1,268 
752 

91,312 

27,441 
5,048 
5.295 
878 
1.038 
2,644 
2,599 
2,153 
2.712 

23.927 
6.277 
4.038 
2,928 
4,439 
4.864 
5,396 
6,083 
5,613 
6,994 
5.342 
3,923 
978 
1.731 
1.817 
1.488 

86.701 


353.756 


3.233 
4.878 
8,602 
6.118 
7,041 
2,158 
1.453 
3.502 
2.430 
1.783 
5.294 
10,066 
25,088 
3.820 
2,243 
2,628 
80,048 


170,385 


1,259 

842 

3,285 

10.047 

878 

2.154 

9.340 


27,805 


287 


CDBG 


2,301 

2.343 

1.066 

1.443 

1.736 

1.268 

752 

72,928 

23,112 

4.178 

4,452 

878 

1.038 

2,554 

2.510 

1.753 

2.177 

19,644 

5,001 

3.354 

2,829 

3,435 

4,700 

4,086 

5,872 

4,392 

5,721 

5.152 

3.090 

0 

0 

0 

0 

61.234 


279,149 


2.693 
4,176 
7.052 
5.136 
5,674 
2,075 
1,453 
2.888 
2,339 
1.783 
4.218 
8.517 

15.509 
3.335 
2.162 
2.530 

65.697 


137,237 


1,259 
842 
2,661 
7,960 
878 
1,650 
5,950 


21,200 


287 


HOME 


383 

567 

0 

0 

0 

0 

0 

12,603 

3,487 

726 

686 

0 

0 

0 

0 

400 

456 

3,574 

1,093 

569 

0 

888 

0 

1.169 

0 

1.073 

1.061 

0 

723 

978 

1.731 

1.817 

1.488 

21,457 


60,276 


434 

538 

1,279 

784 

>,150 

0 

0 

502 

0 

0 

912 

1,214 

4.953 

356 

0 

0 

10.297 


22.419 


0 

0 

535 

1.807 

0 

449 

3.098 


5.889 


ESQ 


84 

81 

0 

0 

0 

0 

0 

2.555 

842 

144 

157 

0 

0 

90 

89 

0 

79 

709 

183 

115 

99 

116 

164 

141 

211 

148 

212 

190 

110 

0 

0 

0 

0 

2.732 


9,827 


106 
164 
271 
198 
217 

83 

0 

112 

91 
0 
164 
335 
600 
129 

81 

98 
2.488 


5,137 


0 
0 

89 

280 

0 

55 
292 


716 


HOPWA 


0 
0 
0 
0 
0 
0 
0 

3.226 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

1.278 


4,504 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

4,026 
0 
0 
0 

1,566 


5.592 


0 
0 
0 
0 
0 
0 
0 


Appendix  A.— FY  1995  Formula  Allocations— Continued 

[Amounts  in  SOOO] 


Jurisdiction 


Anderson  

Charleston  , 

Columbia  

Florence 

Greenville  

Myrtle  Beach  

North  Charleston  

Rock  Hill  

Spartanburg 

Sumter 

Greenville  Co 

Cnsrt-Sumter  Co  

State  of  South  Carolina 

Subtotal 


State:  South  Dakota 

Rapid  City 

Sioux  Falls 

State  of  South  Dakota 


Subtotal 


State:  Tennessee 

Bristol 

Chattanooga 

Clarksville'  

j    Jackson'  

I    Johnson  City 

Kingsport  

j     Knoxville  

1     Memphis 

Murfreesboro  

Nashville-Davidson  . 

I    Oak  Ridge  

i    Knox  Co 

Shelby  Co 

State  of  Tennessee 


Subtotal 


State:  Texas 

■  Abilene 

Amarillo 

i    Arlington  

Austin 

Baytown  City  ... 

Beaumont  

Brownsville  

Bryan  

j    Carrollton 

College  Station 

Conroe 

Corpus  Christi .. 

Dallas 

I     Denison  

\     Denton 

Edinburg  

■  El  Paso 

i     Fort  Worth  

Galveston  

Garland'  

'irand  Prairie'  . 

Harlingen' 

Houston  , 

Irving'  

Killeen 

Laredo  

Longview'  

Lubbock  

Marshall 


Total 


1.001 
2.143 
2.480 

555 
1,813 

295 
1,732 

650 
1,297 

666 

3,705 

1,148 

46,333 


64,105 


715 

1.514 

1 1 .925 


14,154 


272 
3,712 
1,339 
1,178 

663 

532 

4.080 

17.T04 

619 
9,070 

270 

1.910 

2,087 

46,191 


89,027 


2,047 
3.508 
3,995 

12.486 
1.173 
3,208 
5,312 
1,131 
780 
1,661 
556 
7,066 

29.556 

525 

1,544 

965 

17,469 

11,428 
2,526 
2,701 
1,810 
1,798 

53.684 
3.045 
1,084 
5.997 
1,490 
4.561 
581 


CDBG 


1,001 

1.515 

1.794 

555 

1.429 

295 

1,252 

650 

893 

666 

2,727 

0 

33,426 


46.490 


715 
1,049 
8,513 


10,277 


272 

2,484 
973 
816 
663 
532 

2,686 

12,061 

619 

6,311 
270 

1,461 

1,634 
30.767 


61,549 


1.559 
2,576 
3.042 
8.563 
1,173 
2.369 
4,124 
1,131 

780 
1.270 

556 

5,277 

20,587 

525 
1.134 

965 
13.183 
8.212 
1,979 
2.177 
1,441 
1,427 
37,567 
2,369 
1.084 
4,536 
1,113 
3.421 

581 


HOME 


0 
628 
686 

0 
384 

0 
480 

0 
404 

0 

877 

1,148 

10,070 


14,677 


0 

465 
3,046 


3,511 


1, 


0 

.130 

366 

362 

0 

0 

1.291 

4,562 

0 

2.514 

0 

449 

453 

12,882 


24,009 


488 

839 

865 

2.588 

0 

750 

1,038 

0 

0 

391 

0 

1,589 

6,044 

0 

410 

0 

3,824 

2,411 

547 

524 

369 

371 

10.165 

676 

0 

1.297 

377 

1,012 

0 


ESQ 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
101 
0 
1.589 


1,690 


0 

0 

366 


366 


0 

98 

0 

0 

0 

0 

103 

481 

0 

245 

0 

0 

0 

1.428 


2.355 


0 

93 

88 

285 

0 
89 

150 
0 
0 
0 
0 

200 

685 
0 
0 
0 

462 

284 
0 
0 
0 
0 
1.274 
0 
0 

164 
0 

128 
0 


HOPWA 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
1.248 


1.248 


0 
0 

0 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
1.114 


1.114 


0 
0 
0 

1.050 
0 
0 
0 
0 
0 
0 
0 
0 

2,240 
0 
0 
0 
0 
521 
0 
0 
0 
0 

4,678 
0 
0 
.  0 
0 
0 
0 


JMI 
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Appendix  A.- 


-FY  1996  Formula.  ALtocAiiONS— Corrtimjed 

iAoMttints  in  SOOQI 


Jucisdictian 


Mc  Allen 

Mesquite 

Midland 

Mission  

New  Braunfeis 

Odessa  

Orange 

Pasadena  

Pharr 


Piano  

Port  Arthur  .. 
Richardson  . 
San  Angelo  . 
San  Antonio 
San  Benito  .. 
San  Marcos 

Sherman 

Temple 

Texarkana  ... 
Texas  City  ... 
Tyler 


Victoria 

Waco  _ 

Wichita  Falls 

Bexar  Co  

Brazoria  Co  

Dallas  Co 

Fort  Bend  Co 

Harris  Co  .._ 

Hidalgo  Co ;... 

Tarrant  Co  „.., 

State  of  Texas  _. 

Subtotal 


State:  Utah 
Clearfield 
Ogden 

Orem 

Provo  

Salt  Lake  City 

Sandy  City  ....„ 

West  Valley  

Salt  Lake  Co  ..» 

Cnsn-Salt  Lake  Co 

Cnsrt-Provo  

State  of  Utah  „ 


Subtotal 

State:  Vermont 

Burlington  

State  of  Vermont 

Subtotal 

State:  Virginia 

Alexandria 

Bhstol 

Charlottesville 

Chesapeake  

Colonial  HeigfUs  .... 

Danville 

Fredericksbuig 

Hampton 

Htopewell 

Lynchburg 

Newport  NevB  __., 

Norfolk   

Petersburg 

PortsfTXJuth  


IMI 


Total 


3,435 

i.ne 

1.4t6 

t,038 

457 

2.190 

581 

2,728 

1,403 

945 

2,459 

581 

1.923 

28.892 

726 

740 

449 

796 

606 

683 

T,855 

1,043 

3,310 

2.585 

3.198 

T,299 

2,451 

2,897 

15,024 

n,482 

5.335 

129.979 


417,309 


360 
2.156 

783 
2.222 
6.645 

569 

r.215 

4,461 

1.5T2 

1,320 

T1,423 


32,666 


t,106 
1!2,748 


113,854 


tjB36 
36t 
73& 

2.097 
t17 

t,769 
264 

2.128 
310 

t.38e 

•i702 
73t 


CDBG 


2.723 

1.116 

1.416 

1,038 

457 

1,773 

581 

2,191 

1,403 

945 

1.978 

581 

1.492 

21.143 

726 

740 

449 

796 

606 

683 

1.363 

1.043 

2,363 

2,057 

2,537 

1,299 

2,009 

2,341 

12,040 

9,277 

4.100 

90.813 


HOME 


308.800 


360 
1,718 

783 
2,142 
5,400 

569 

1,215 

4,307 

0 

0 

7.993 


24.487 


1.106 
8.955 


10.061 


1,302 
351 
735 

T,584 

ni 

1.289 

264 

t.496 

3T0 

TjQQt 

2w33t 

64tO 

731 

2,289 


616 
0 
0 
0 
0 

417 
0 

537 
0 
0 

481 
0 

431 
6.287 
0 
0 
0 
0 
0 
0 

492 
0 

862 

528 

568 
0 

442 

475 

2,626 

1.890 

1.099 

33,010 


ESG 


87,337 


0 

438 

0 

0 

1,048 

0 

0 

0 

1,512 

1,320 

3,000 


7,318 


3,500 


3,500 


534 
0 
0 

513 
0 

4C0 
0 

632 
0 

395 

ti»6 

tJB55. 

0 

«2B 


96 
0 
0 
Q 
Q 
0 
0 
Q 
Q 
0 
0 
9 
0 
769 
0 
0 
0 

& 
& 

0 

0 

0 

85 

0 

93 

0 

0 

80 

358 

315 

136 

4,572 


1(J,406 


& 

0 
80 

197 
0 
0 

154 
0 
0 

430 


861 


0 
293 


293 


0 

a 

0 
0 

a 

0 

ft 

0 

a 

0 

£3 

237 

84 


HOPWA 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
693 
0 
0 
0 
0 
0 
0 
0 
0 
Q> 
0 
0 
0 
0 
0 
0 
0 
0 
tJ584 


10766 


0 
0 
0 
0 
O 
0 
0 
0 
0 
0 
0 


0 
0 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


Sate 
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APPENDIX  A.— FY  1995  FORMULA  ALLOCATIONS— Continued 
[Amounts  in  SOOO] 


Jurisdiction 


Richmond  

Roanoke  

Suffolk 

Virginia  Beach  

Arlington  Co 

Chesterfield  Co  1  

Fairfax  Co 

Henrico  Co'  

Prince  William  Co  .... 
Cnsrt-Charlottesville 
State  of  Virginia 


Subtotal 


Washington 

Auburn 

Bellevue 

Bellingham 

Everett  

Federal  Way 

Kennewick  

Olympia  

Pasco 

Richland 

Seattle  

Spokane  

Tacoma 

Vancouver 

Yakima 

Clark  Co  

King  Co 

Kitsap  Co 

Pierce  Co 

Snohomish  Go 

Spokane  Co  

Cnsrt-Clark  Co 

Cnsrt-King  Co 

Cnsrt-Snohomish  Co 
State  of  Washington  . 


Subtotal 


Stpte:  West  Virginia 

Charleston  

Huntington  

Parkersburg 

Weirton  

Wheeling 

Cnsrt-Huntington  

State  of  West  Virginia 


Subtotal 


Stpe:  Wisconsin 

Appleton  

Beloit 

Eau  Claire ... 
Green  Bay  .. 
Janesville  .... 

Kenosha  

La  Crosse '  . 

Madison 

Milwaukee ... 

Neenah  

Oshkosh  

Racine  

;  Sheboygan  . 

Superior 

Waukesha ... 

Wausau  

Wauwatosa  . 


Total 


8.152 
2.947 

798 
4,484 
3.440 
1,833 
8,419 
2,219 
2,261 

765 
37,660 


100,125 


418 

723 

954 

998 

601 

613 

441 

663 

303 

21.710 

6,333 

4,771 

728 

1,520 

1,940 

7,219 

3,037 

6,321 

3,656 

2.683 

971 

2.910 

1.478 

25,828 


96.819 


3,227 
3,070 
1,425 

647 
2.071 

975 
31,533 


42,948 


772 

835 

1,377 

1,893 

722 

1,965 

1,699 

3,866 

31.110 

273 

1.115 

3.456 

1,259 

1,200 

526 

856 

1,379 


CDBG 


6,297 

2.214 

798 

3,297 

2.518 

1.454 

6.528 

1,629 

1,755 

0 

24.017 


70.917 


418 

723 

954 

998 

601 

613 

441 

663 

303 

16.260 

4,762 

3,319 

728 

1.072 

1,940 

6,991 

2.111 

4,593 

3.544 

1.990 

0 

0 

0 

15.954 


HOME 


68.978 


2,654 

2,962 

1,425 

647 

2,071 

0 

21,859 


31,618 


772 

835 

969 

1.292 

722 

1.457 

1,325 

2,705 

23,301 

273 

1.115 

2,630 

1,259 

1,200 

526 

856 

1.379 


1.639 

651 

0 

1,078 
838 
379 

1.696 

590 

506 

765 

1 1 .055 


25,530 


0 

0 

0 

0 

0 

0 

0 

0 

0 

3.348 

1,397 

1,336 

0 

448 

0 

0 

926 

1,575 

0 

693 

971 

2.910 

1,478 

8,933 


ESG 


24.015 


475 
0 
0 
0 
0 

975 
8,702 


10,152 


0 

0 

408 

601 

0 

508 

374 

1,068 

7,014 

0 

0 

738 

0 

0 

0 

0 

0 


216 

82 

0 

109 

84 

0 

195 

0 

0 

0 

1,439 


2,529 


0 

0 

0 

0 

0 

0 

0 

0 

0 

542 

174 

116 

0 

0 

0 

228 

0 

153 

112 

0 

0 

0 

0 

941 


2.266 


98 

108 
0 
0 
0 
0 

972 


1,178 


0 
0 
0 
0 
0 
0 
0 

93 

795 

0 

0 

88 
0 
0 
0 
0 
0 


5029 


HOPWA 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
1.149 


1,149 


0 
0 
0 
0 
0 
0 
0 
0 
0 
560 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


1,560 


0 
0 
0 
0 
0 
0 
0 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
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Appencmx  A.— FY  1995  Formula  Allocations— Conttnued 

[Amounts  in  SOQO] 


JurisdictJon 

Total 

COBG 

HOME 

ESG 

HOPWA 

WestAllis _ 

Milwaukee  Co 

1,653 

1,864 

1,122 

978 

50,71 1 

1,653 

1,864 

.             1,122 

•                0 

35.537 

0 

0 

0 

978 

12,707 

0 
0 
0 
0 
1,817 

0 
0 
0 
0 
650 

Waukesha  Co 

Cnsrt-Milwaukee  Co 

State  of  Wisconsin  

Subtotal 

110,631 

82,792 

24,396 

2.793 

650 

State:  Wyoming 

Casper 

Cheyenne  

540 

646 

7,234 

540 
646 

3,555 

0 
0 

3,500 

0 

0 

179 

0 
0 
0 

State  of  Wyoming 

Subtotal 

8,420 

4,741 

3,500 

179 

0 

Total 

6,143.518 

4,485,000 

1,336,200 

154,918 

167.400 

'  Not  yet  designated  a  Participatlrrg  Jurisdiction  for  the  HOME  Program. 
APPENDIX  B.— COMMUNITt'  DEVELOPI^ENT  BlOCK  GRANT  PROGRAI^  FISCAL  YEAR  ',995  REALLOCATION  OF  FISCAL  YEAR 

1994  Funds  $4,599,800 
[Amounts  in  dollars] 


California: 

Alhambra  

Baldwin  Park 

Bellilower  

Burbank  

Carson  

Compton  

Downey 

El  Monte  

Gardena 

Glendale  

Hawthorne  

Huntington  Park 

Inglewood  _... 

Lakewood  

Lancaster 

Long  Beach  

Los  Angeles 

Lynwood  

Montebello  

Monterey  Park  

Norwalk 

Palmdale  City  

Pasadena  

Pico  Rivera  

Pomona  

Rancho  Cucamonga 

Redorxio  Beach 

Rosemead  


Reallocation 

FY  1934  funds 

(doilars) 


San  Diego 

San  Jose 

Santa  Clarita 

Santa  Monk:a 

South  Gate  

West  Covina  

Whittier _ 

Los  Angeles  County 
Connecticut: 

Bristol „ 

East  Hartford  _ 

Fairfield  „.„ 

Marx;hester  . 

Middtetown 

Mifford  Town  _ 


10.339 

11.146 
6,139 

10.022 

10.022 

21,499 
7,817 

21.643 
6.182 

21,845 
9,626 

15,130 

17,054 
4,985 
7.241 

57.862 
598,564 

12,486 
8,531 
8,884 

1 1 ,773 
4,575 

17,616 
9,006 

18,790 
1,000 
4.460 
9;467 
1,000 
>.000 
5,598 

1T.124 

15.397 

7.594 

6.297 

273;285 

2,952 
2,523 

47,603 
2,609 
2,423 

43,874 


JMI 
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Appendix  B.-COMMUfHTY  Development  Block  Grant  Program  Fiscal  Year  1995  Reallocation  of  Fiscal  Year 
11  1 994  Funds  $4,599.800— Contkujed 

1 1  [Amourts  in  clottars] 


New  Britain  

Stratford  

West  Hartford  

Rorida: 

Ponpano  Beach  .... 

Dade  County 

Palm  Beach  County 
Georgia: 

Fulton  County  

Indiana: 
;    East  Chrcago 

HamrrxxTd  

Michigan: 

Lansing 

Mtnr»esota: 

Minneapolis 
Missouri 

Kansas  City 
New  Jersey: 

Bayonne 

Jerisey  City 

Hudson  County 
t^ewYort?: 

New  Yotk  

Niagara  Fate  

Utica 

Orange  County  

Peonsyivania: 

Allegheny  County  

Texas: 

Arlington 

Dallas  ._ 

Denton  

Gadarxi 

Grand  Prairie 

Houston  

Mesquite  

Piano _.. 

Dallas  County  

Tarrafrt  County 

Utah: 

Salt  Lake  County 

Virginia: 

Hopewell  

Petersburg  

Richmond 

Chesterfield  County  ... 


Reallocation 

FY  1994  Kinds 

(dollars) 


10,505 

54/44 

5737 

1,000 
1.000 
1,000 

1.000 

1.000 
1,000 

1,000 

1.000 

1.000 

13,327 
51.170 
35.503 

1.290 
1.000 
1.000 
1,000 

1.000 

12.8r9 
2.064.121 
117.368 
200.255 
137.710 
1.000 
106.817 

85,280 
196,44S 

19,951 

1.000 

3.940 

9,689 

73,672 

17.409 


APPENDIX  C— FY  1995  HOME  PROGRAM  MATCH  REDUCTIONS  FOR  LOCALITIES 
[Last  cohjnm  indicates  100%  or  50%  match  reAjction  based  on  fiscal  distress] 


Sate 

Jurisdiction 

PCI  criterion 

^ — - — _ 

Poverty  criterion 

i 

pa  1989 

PCI  ratio 

Fanviies 

EWerty  and  farr*es 

Match 
reduction 

% 

Ratio 

% 

Ratio 

AL 

Birnrwigham  

10,127 
16.204 
16.323 
12.509 
12,755 
11,469 
19,620 
15.192 
13.177 
14,096 

70.9 

1135 

114.3 

87.6 

89.3 

80.3 

137.4 

106.4 

92.3 

98.7 

20.8 

8.9 

6.1 

18.4 

14.4 

17.1 

5.4 

7.4 

12.t) 

10.5 

196.2 

84.0 

57.5 

173.6 

135.8 

161.3 

50.9 

69.8 

113.2 

99.1 

23.9 

11.2 

8.2 

20.7 

17.3 

20-0 

5.6 

8.6 

131 

11.8 

191.2 
65.6 

ifis.e 

13&4 
1€OjO 
44^ 
f»i) 
104^ 
94.4 

100 

AL 

AL 

Huntsville 

Jefferson  Co 

AL 

Mobile _    

SO 

AL 

Montgomery 

Al 

Tuscaloosa  ...    _ 

so 

AK 

t 

t 

♦ 

Anchorage  _ 

so 

Cnsrt-Maricopa  Co 

ki 

Cnsrt-Tucson  ... 

AZ 

Phoenix 

AZ 

JMI 
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State 


AR  .. 

AR  .. 

AR  .. 

AR  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  . 

CA  . 

CA  . 

CA  . 

CA  . 

CA  . 

CA  . 

CA  . 

CA  . 

'CA  . 

CA  . 

CA  . 

CA  . 

CA  . 

CA  . 

CA  . 

CA  . 

CA  . 

CA  . 

CA  . 

CA  . 

CA  . 

CA  , 

CA  . 

CA  . 

CA  . 

CA  . 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 
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Appendix  C— FY  1995  HOME  Program  Match  Reductions  i-or  Localities— Continued 

[Last  column  indicates  lOO^'fe  or  50%  match  reduction  based  on  fiscal  distress] 


Jurisdiction 


Fort  Smith 

Little  Rock 

North  Little  Rock       

Pine  Bluff 

Alhambra  

Anaheim  

Bakersfield 

BakJwin  Park   

Bellflower 

Berkeley 

Burbank  

Chico  

Chula  Vista 

Cnsrt-Alameda  Co 

Cnsrt-Contra  Costa  Co  .... 
Cnsrt-San  Bernardino  Co 

Cnsrt-San  Diego  Co 

Cnsrt-San  Mateo  Co  

Cnsrt-Santa  Barbara  Co  .. 

Cnsrt-Ventura  Co  

Compton  

Costa  Mesa  

Downey 

El  Cajon 

El  Monte  

Escondido  City  

Fairfield 

Fontana  

Fresno  

Fresno  Co 

Fullerton 

Garden  Grove 

Glendale  

Hawthome  

Huntington  Beach 

Huntington  Park 

Inglewood 

Kern  Co  

Lancaster 

Long  Beach  

Los  Angeles 

Los  Angeles  Co 

Lynwood  

Marin  Co 

Merced 

Modesto 

Montebello 

Monterey  Park 

Moreno  Valley  

Mountain  View 

National  City 

Norwalk 

Oakland  

Oceanside  

Ontario 

Orange 

Orange  Co 

Oxnard 

Pasadena  

Pomona  

Redding  

Richmond  

Riverside 

Riverside  Co 

Rosemead  

Sacramento 

Sacramento  Co  


PCI  criterion 


PCI  1989 


12,994 
15.307 
12.390 
9.530 
13.436 
15.746 
14.183 
8.858 
14.304 
18,720 
18.897 
10.584 
14.102 
18.726 
21 .495 
13.442 
17.210 
22.057 
16.546 
17.962 
7.842 
18.750 
16.696 
13.518 
8.056 
14,647 
13,713 
11.585 
11.528 
12.513 
19.098 
13.976 
17.966 
13.880 
23.500 
7.238 
11.899 
11.155 
14.842 
15.639 
16.188 
17,292 
7.260 
28.381 
10.237 
13.572 
12.276 
13.290 
13,474 
22.436 
8.658 
11.713 
14.676 
14.522 
12.120 
19.064 
24.046 
12,096 
19.588 
10.728 
13.040 
14.630 
14.235 
13.872 
9.796 
14.087 
15.913 


PCI  ratio 


91.0 
107.2 
86.8 
66.8 
94.1 
110.3 
99.3 
62.0 
100.2 
131.1 
132.4 
74.1 
98.8 
131.2 
150.6 
94.2 
120.5 
154.5 
115.9 
125.8 
54.9 
131.3 
116.9 
94.7 
56.4 
102.6 
96.0 
81.1 
80.7 
87.6 
133.8 
97.9 
125.8 
97.2 
164.6 
50.7 
83.3 
78.1 
104.0 
109.5 
113.4. 
121.1 
50.9 
198.8 
71.7 
95.1 
86.0 
93.1 
94.4 
157.1 
60.6 
•«2.0 
102.8 
101.7 
84.9 
133.5 
168.4 
84.7 
137.2 
75.1 
91.3 
102.5 
99.7 
97.2 
68.6 
98.7 
111.5 


Poverty  criterion 


Families 


% 


10.5 
10.8 
12.8 
22.9 
11.5 
7.4 
12.4 
12.8 
7.4 
9.4 
5.9 
15.9 
8.6 
4.5 
4.6 
-    9.9 
5.8 
4.1 
7.7 
5.3 
24.2 
6.0 
5.7 
10.7 
18.5 
7.8 
6.3 
10.2 
19.3 
13.2 
5.6 
7.8 
12.3 
11.8 
3.2 
21.7 
14.1 
14.5 
7.7 
13.5 
14.9 
9.0 
20.1 
3.0 
20.2 
10.5 
11.6 
13.4 
6.9 
3.8 
20.2 
7.2 
16.7 
6.7 
10.6 
4.7 
3.6 
9.6 
11.1 
14.0 
11.1 
13.5 
8.4 
8.9 
16.2 
13.8 
7.8 


Ratk) 


Elderly  and  families 


% 


99.1 
101.9 
120.8 
216.0 
108.5 
69.8 
117.0 
120.8 
69.8 
88.7 
55.7 
150.0 
81.1 
42.5 
43.4 
93.4 
54.7 
38.7 
72.6 
50.0 
228.3 
56.6 
53.8 
100.9 
174.5 
73.6 
59.4 
96.2 
182.1 
124.5 
52.8 
73.6 
116.0 
111.3 
30.2 
204.7 
133.0 
136.8 
72.6 
127.4 
140.6 
84.9 
189.6 
28.3 
190.6 
99.1 
109.4 
126.4 
65.1 
35.8 
190.6 
67.9 
157.5 
63.2 
100.0 
44.3 
34.0 
90.6 
104.7 
132.1 
104.7 
127.4 
79.2 
84.0 
152.8 
130.2 
73.6 


Ratio 


14.2 

113.6 

12.7 

101.6 

16.9 

135.2 

26.6 

212.8 

12.1 

96.8 

7.8 

62.4 

12.8 

102.4 

13.0 

104.0 

7.9 

63.2 

10.4 

83.2 

7.1 

56.8 

15.0 

120.0 

9.0 

72.0 

5.3 

42.4 

5.1 

40.8 

10.4 

83.2 

6.4 

51.2 

5.2 

41.6 

8.0 

64.0 

5.9 

47.2 

24.1 

192.8 

6.4 

51.2 

6.4 

51.2 

10.7 

85.6 

18.0 

144.0 

8.6 

68.8 

6.9 

55.2 

10.8 

86.4 

18.6 

148.8 

13.5 

108.0 

6.1 

48.8 

8.2 

65.6 

12.5 

100.0 

12.1 

96.8 

3.7 

29.6 

21.8 

174.4 

14.3 

114.4 

14.9 

119.2 

8.5 

68.0 

13.6 

108.8 

15.0 

120.0 

9.4 

75.2 

20.4 

163.2 

3.7 

29.6 

19.7 

157.6 

10.8 

86.4 

12.1 

%.8 

13.7 

109.6 

7.1 

56.8 

4.7 

37.6 

19.7 

157.6 

7.9 

63.2 

16.7 

133.6 

7.3 

58.4 

10.6 

84.8 

5.4 

43.2 

4.1 

32.8 

9.8 

78.4 

11.9 

95.2 

14.0 

112.0 

11.0 

88.0 

14.0 

112.0 

8.8 

70.4 

9.7 

77.6 

16.3 

130.4 

13.6 

108.8 

8.0 

64.0 

Match 
reduction 


50 
100 


50 


100 


100 


100 


50 
50 


100 
50 
50 


50 
50 


100 


100 


50 


100 


50 


50 


50 


100 
50 


State 
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Appf  NDi.x  C— FY  1995  HOME  PROGRAM  Match  Reductions  for  Localities— ContHTued 

jLasi  column  indicates  1 00<!o  or  50%  match  reductwn  based  on  fiscal  distress] 


Jurisdicfioii 


Salinas 

San  Bernardino    

San  Diego 

San  Francisco  _ 

San  Joaquin  Co 

San  Jose  _.... 

San  Luis  Obispo  Co  .. 

San  Mateo 

Santa  Ana _ 

Santa  Bart)ara 

Santa  Clara  _ 

Santa  Clara  Co  __ 

Santa  Monica  

Santa  Rosa „ 

Sonoma  Co  „ 

South  Gate  _ 

Stockton  _ 

Sunr^ale 

Torrance  

VaHejo _ 

Visalia 

Mams  Co 

Arapahoe  Co _ 

Aurxjra _ 

Boulder  „ 

Cnsrt-Pueblo 

Colorado  Springs 

Denver 

Fort  Collins  

Greetey 

Jefferson  Co 

Lakewood  

Bridgeport „ 

Hartford „ 

New  Britain 

FMew  Haven 

Stamford „ 

Waterbury 

New  Castle  Co 

Wilmtngton 

Broward  Co  

Cnsrt-Brevard  Co  

Cnsrt-Escambia  Co  .... 
Cnsrt-Palm  Beach  Co 

Cnsrt-Pinellas  Co  

Cnsrt-Sarasota  

Cnsrt-Volusia  Co 

Dade  Co  

Daytona  Beach 

Fort  Lauderdale 

GairiesviJIe 

HIaleah  

Hillsborough  Co  ..._ 

Hollywood 

Jacksonville  _ 

L^eland 

Lee  Co „... 

Miami 

Miami  Beach 

Orange  Co 

OrtfflxJo 

Pasco  Co „_ 

Polk  Co 

SL  Petersburg  

TaUaf«ssee 

Tampa  

West  Palm  Beach  _ 


PCI  criterion 


PCI  1989 


11.351 
10.865 
16.401 
19.695 
13.780 
16.905 
15.112 
22,746 
10,019 
18.934 
19.676 
26.101 
29.134 
17.259 
17.242 
8.368 
11.331 
22.309 
22.095 
14.271 
12,994 
12.929 
19,479 
15.255 
17.268 
10.347 
14,243 
15,590 
13.439 
11.461 
18.818 
16.726 
13.156 
11.081 
14,715 
12.968 
27.092 
14,209 
18.057 
14.256 
15,883 
15.082 
12,311 
18,796 
16,070 
18,441 
15,034 
15,451 
11,901 
19,814 
11.549 
8,914 
14,671 
16.303 
13,857 
13,487 
16.556 
9.799 
16,504 
14,841 
13.879 
11,747 
11.987 
14,132 
13.247 
13.277 
15.712 


PCI  rat)0 


79.5 
76.1 
114.9 
137.9 
96  5 
118  4 
105.8 
159  3 
70.2 
132.6 
137.8 
182.8 
204.1 
120.9 
120.8 
58.6 
79.4 
156.3 
154.8 
100.0 
91.0 
90.6 
136.4 
106.9 
120.9 
72.5 
99.8 
109  2 
94.1 
80.3 
131.8 
117.2 
92.1 
77.6 
103.1 
90.8 
189.8 
99.5 
126.5 
99.9 
111.2 
105.6 
86.2 
131.7 
112.6 
129.2 
105.3 
108.2 
83.4 
138.8 
80.9 
62.4 
102.8 
114.2 
97.1 
94.5 
116.0 
68.6 
115.6 
104.0 
97.2 
82.3 
84.0 
99.0 
92.8 
93.0 
110.1 


Poverty  criterion 


Families 


% 


Ratio 


12.4 

117  0 

195 

184  0 

97 

91.5 

97 

-    91.5 

86 

81.1 

65 

613 

68 

642 

39 

36.8 

12.5 

117.9 

7.8 

73  6 

37 

34,9 

28 

26.4 

57 

53.8 

5.5 

51.9 

5.5 

51.9 

15.2 

143.4 

16.9 

159.4 

3.3 

31.1 

3.6 

34.0 

6.9 

65.1 

14.1 

133.0 

7.0 

66.0 

4.2 

39.6 

6.1 

57.5 

7.5 

70.8 

16.7 

157.5 

8.6 

81.1 

13.1 

123.6 

8.0 

75.5 

12.2 

115.1 

3.1 

29.2 

52 

49.1 

15.0 

141.5 

25.7 

242.5 

10.7 

100.9 

18.2 

171.7 

3.9 

36.8 

9.9 

93.4 

3.3 

31.1 

15.1 

142.5 

6.9 

65.1 

6.3 

59.4 

12.7 

,119.8 

6.0 

56.6 

5.1 

48.1 

4.6 

43.4 

6.0 

56.6 

10.2 

96.2 

16.0 

150.9 

13.1 

123.6 

15.7 

148.1 

15.5 

146.2 

7.0 

66.0 

7.7 

72.6 

9.8 

92.5 

10.2 

96.2 

5.1 

43.1 

25.7 

242.5 

19.9 

187.7 

6.6 

62.3 

122 

115.1 

7.9 

74.5 

9.2 

86.8 

9.5 

89.6 

11.9 

112.3 

15.0 

141.5 

12.7 

119.8 

EWerly  and  families 


Ratio 


12.4 

995 

18.8 

150.4 

10.1 

80.8 

10.6 

84.8 

9.2 

736 

7.1 

568 

7.4 

59.2 

5.1 

408 

•2.8 

102.4 

8.4 

67.2 

5.3 

42.4 

3.6 

28.8 

7.9 

63.2 

6.4 

51.2 

6.3 

50.4 

15.4 

123.2 

16.5 

132.0 

3.8 

30.4 

4.5 

36.0 

7.6 

60.8 

13.8 

110.4 

7.9 

63.2 

5.3 

42.4 

6.8 

54.4 

8.4 

67.2 

18.3 

146.4 

9.5 

76.0 

15.1 

120.8 

9.7 

77.6 

13.9 

111.2 

4.0 

32.0 

6.4 

51.2 

16.1 

128.8 

26.1 

2088 

12.1 

96.8 

20.0 

160.0 

5.8 

46.4 

12.2 

97.6 

4.6 

36.8 

17.7 

141.6 

9.2 

73.6 

7.9 

63.2 

14.7 

117.6 

7.9 

63.2 

7.6 

60.0 

6.3 

50.4 

75 

63.2 

12.1 

96.8 

17.8 

142.4 

14.5 

116.0 

17.0 

136.6 

19.1 

152.8 

8.4 

67.2 

10.5 

84.0 

12.4 

995 

13.0 

104.0 

6.6 

52.8 

31.3 

250.4 

25.8 

206.4 

7.9 

635 

15.3 

122.4 

10.3 

82.4 

11.5 

92.0 

12.5 

100.0 

13.6 

108.8 

18.6 

148.8 

16.2 

129.6 

Matoh 

reduction 


90 


SO 


100 

so 


so 


100 


90 
SO 

so 


so 


so 


so 

100 


100 
50 


so 

50 


5034 


State 
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Appendix  C— FY  1995  HOME  Prcxbram  Match  Reductions  for  Localities— Continued 

[Last  column  indicates  1 00%  or  50%  match  reduction  based  on  fiscal  distress] 


GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
HI 
ID 
IL  . 
IL  .. 
IL  .. 
IL  .. 
IL  .. 
IL  .. 
IL  .. 
IL  .. 
IL  .. 
IL  .. 
IL  .. 
IL  .. 
IL  .. 
IL  .. 
IL  .. 
IL  .. 
IN  . 
IN  . 
IN  . 
IN  . 
IN  . 
IN  . 
IN  . 
IN  . 
IN  . 
IN  . 
IN  . 
IN  . 
IN  . 
lA., 
lA.. 
lA.. 
lA.. 
lA  .. 
lA  .. 
KS 
KS 
KS 
KS 
KS 
KY 
KY 
KY 
KY 
KY 
LA  . 
LA. 
LA  . 
LA: 
LA. 
LA  . 
LA  . 
LA  . 
LA  . 
ME 
MD 


Jurisdiction 


Albany 

Athens-ClarVe 

Atlanta  

Augusta  

Cnsn-CobbCo  

Columbus-Muscogee  . 

De  Kalb  Co 

Macon 

Savannah  

Honolulu  

Boise 

Chicago  

Cnsn-Cook  Co 

Cnsrt-Du  Page  Co 

Cnsrt-Lake  Co  

Cnsrt-St.  Clair  Co 

Cnsrt-Urtjana  

Decatur 

East  St.  Louis 

Evanston 

Joliet  

Madison  Co 

McHenry  Co  

Peoria  

Rockford  

Springfield 

Will  Co 

Anderson  

Bk)omington 

Cnsrt-Lafayette 

Cnsrt-South  Bend 

East  Chicago  

Evansville  

Fori  Wayne 

Gary 

Hammond 

Indianapolis  

Lake  Co 

Muncie , 

Terre  Haute  

Cedar  Rapids  

Cnsrt-Sioux  City  

Davenport 

Des  Moines  

Iowa  City 

Waterloo , 

Cnsrt-Johnson  Co  

Kansas  City  

Lawrence 

Topeka  

Wichita 

Covington  

Jefferson  Co 

Lexington-Fayette 

Louisville 

Owensboro  

Alexandria 

Baton  Rouge  

Cnsn-Jefferson  Parish 

Houma-Terrebone  

Lafayette 

Lake  Charles  

Monroe  

New  Orleans 

Shreveport 

Portland 

Anne  Arundel  Co 


PCI  criterion 


PCI  1989 


10.496 
11.604 
15,279 
10,367 
19,456 
11,949 
17,463 
1 1 .502 
10.978 
16,256 
15,208 
12,899 
18,729 
20,353 
21.626 
12.874 
13.326 
13.348 

6,421 
22,346 
13.091 
13.265 
17.279 
14,039 
14.109 
14,813 
15.477 
12.161 
10,616 
12,570 
13.277 

9.090 
12.564 
12.726 

8,994 
1 1 .576 
14,605 
15,323 
10,686 
10,527 
15,246 
12,130 
12,557 
13,710 
13,277 
12,475 
20,593 
10,478 
11,760 
13,680 
14,516 
10,293 
15,654 
14,962 
1 1 ,527 
11,492 
10,887 
13,220 
12,764 

9,505 
12,925 
11,475 
10.037 
11,372 
11.663 
14.914 
18.522 


PCI  ratio 


73.5 

81.3 

107.0 

72.6 

136.3 

83.7 

122.3 

80.6 

76.9 

113.9 

106.5 

90.3 

131.2 

142.6 

151.5 

90.2 

93.3 

93.5 

45.0 

156.5 

91.7 

92.9 

121.0 

98.3 

98.8 

103.8 

108.4 

85.2 

74.4 

88.0 

93.0 

63.7 

88.0 

89.1 

63.0 

81.1 

102.3 

107.3 

74.8 

73.7 

106.8 

85.0 

88.0 

96.0 

93.0 

87.4 

144.2 

73.4 

82.4 

95.8 

101.7 

72.1 

109.6 

104.8 

80.7 

80.5 

76.3 

92.6 

89.4 

66.6 

90.5 

80.4 

70.3 

79.7 

81.7 

104.5 

129.7 


Poverty  criterion 


Families 


% 


22.1 

14.2 

24.6 

27.9 

4.1 

14.9 

6.1 

20.8 

18.5 

5.4 

6.3 

18.3 

4.1 

2.4 

3.7 

10.8 

8.6 

12.3 

39.5 

5.3 

9.6 

8.4 

3.5 

15.1 

10.5 

9.7 

3.2 

15.2 

15.3 

6.6 

7.1 

24.5 

11.2 

8.3 

26.4 

11.8 

9.7 

3.6 

14.3 

15.5 

6.6 

10.4 

12.4 

9.5 

9.3 

14.3 

2.5 

14.6 

11.5 

9.3 

9.5 

17.7 

6.3 

10.2 

18.6 

15.3 

24.0 

15.4 

11.6 

20.2 

17.0 

20.3 

31.6 

27.3 

20.2 

10.6 

2.5 


Ratio 


208.5 

134.0 

232.1 

263.2 

38.7 

140.6 

57.5 

196.2 

174.5 

50.9 

59.4 

172.6 

38.7 

22.6 

34.9 

101.9 

81.1 

116.0 

372.6 

50.0 

90.6 

79.2 

33.0 

142.5 

99.1 

91.5 

30.2 

143.4 

144.3 

62.3 

67.0 

231.1 

105.7 

78.3 

249.1 

111.3 

91.5 

34.0 

134.9 

146.2 

62.3 

98.1 

117.0 

89.6 

87.7 

134.9 

23.6 

137.7 

108.5 

87.7 

89.6 

167.0 

59.4 

96.2 

175.5 

144.3 

226.4 

145.3 

109.4 

190.6 

160.4 

191.5 

298.1 

257.5 

190.6 

100.0 

23.6 


Elderly  and  families 


24.6 
17.2 
27.3 
32.1 

5.3 
17.7 

7.1 
23.6 
21.4 

6.6 

8.0 
19.8 

5.2 

3.1 

4.7 
11.8 

9.2 
13.5 
40.4 

6.5 
11.9 

9.9 

3.5 
16.5 
12.4 
11.4 

4.2 
16.3 
14.9 

8.2 

8.9 
24.7 
14.0 

9.8 
27.6 
12.9 

0.0 

4.6 
16.6 
18.4 

8.1 
12.2 
13.3 
11.0 

9.6 
15.1 

3.5 
16.8 
12.4 
10.8 
10.8 
20.3 

7.3 
12.1 
21.2 
18.3 
26.0 
22.1 
13.0 
22.0 
19.5 
22.2 
33.2 
29.3 
22.8 
13.7 

3.6 


Ratio 


196.8 

137.6 

218.4 

256.8 

42.4 

141.6 

56.8 

188.8 

171.2 

52.8 

64.0 

158.4 

41.6 

24.8 

37.6 

94.4 

73.6 

108.0 

323.2 

52.0 

95.2 

79.2 

28.0 

132.0 

99.2 

91.2 

33.6 

130.4 

119.2 

65.6 

71.2 

197.6 

112.0 

78.4 

220.8 

103.2 

0.0 

36.8 

132.8 

147.2 

64.8 

97.6 

106.4 

88.0 

76.8 

120.8 

28.0 

134.4 

99.2 

86.4 

86.4 

162.4 

58.4 

96.8 

169.6 

146.4 

208.0 

176.8 

104.0 

176.0 

156.0 

177.6 

265.6 

234.4 

182.4 

109.6 

28.8 


Match 
reduction 


100 
50 
50 

100 

50 


50 
50 


50 


100 


50 


50 

100 


100 
100 


100 
100 


50 

i66 


100 


50 
50 
50 
50 


100 
50 
50 

100 
50 
50 


State 


MD 
MD 
MD 
MD 
MA  . 
MA  . 
MA  . 
MA  . 
MA  . 
MA. 
MA  . 
MA  . 
MA  . 
MA  . 
MA  . 
MA  . 
MA  . 
MA  . 
MA  . 
MA  . 
MA. 
Ml  .. 
Ml  .. 
Ml  .. 


M 

M 

M 

Ml 

M 

M 

M 

MN 

MN 

MN 

MN 

MN 

MS 

MS 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MT 

MT 

NE 

NE 

NV 

NV 

NH 

NJ. 

NJ. 

NJ. 

NJ. 

NJ 


JMI 
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APPENDIX  C— FY  1995  HOME  PROGRAM  MATCH  REDUCTIONS  FOR  LOCALITIES— Continued 
[Last  column  indkates  100%  or  50%  match  reduction  based  on  fiscal  distress] 


Jurisdiction 


Baltimore  

Baltimore  Co 

Montgomery  Co 

Prince  Georges  Co  .. 

Boston  

Brockton  

Cambridge 

Cnsrt-Bamstabie  Co 

Cnsn-Fitchburg 

Cnsrt-Holyoke 

Cnsrt-Malden 

Cnsrt-Newton 

Cnsn-Peatxxly 

Cnsrt-Quincy 

Fall  River  

Lawrence 

Lowell  

New  Bedford 

Somerville 

Springfield 

Worcester  

Ann  Artx)r  

Battle  Creek 

Deartiorn 

Detroit 

Flint 

Genesee  Co  

Grand  Rapids  

Jackson  

Kalamazoo 

Kent  Co  

Lansing 

Macomb  Co 

Muskegon  

Oakland  Co  

Pontiac 

Port  Huron 

Saginaw 

Warren 

Wayne  Co 

Westland 

Cnsrl-Dakota  Co 

CnsrI-Hennepin  Co ... 

Cnsrt-St.  Louis  Co 

Minneapolis" 

St.  Paul 

Hattiesburg 

Jackson  

Columbia  

Independence 

Kansas  City  

Springfield 

St.  Joseph  

St.  Louis  

St.  Louis  Co 

Billings  

Great  Falls 

Lincoln  

Omaha 

Cnsrt-Clark  Co 

Cnsrt-Reno  

Manchester 

Atlantk:  City  

Bergen  Co 

Burlington  Co 

Camden  ...-. 

Cnsrt-Canxten  Co  


PCI  criterion 


PCI  1989 


1 1 ,994 
18.658 
25,433 
17,512 
15,581 
13,455 
19,879 
16,402 
13,977 
12.464 
16,550 
24,601 
17,833 
17.808 
10.966 
9,686 
12,701 
10,923 
15,179 
11,584 
13,393 
17,786 
12,963 
16,852 
9,443 
10.415 
15,109 
12,070 
10,410 
11,956 
16,497 
12,232 
16,502 
8,890 
19,797 
9,847 
11,210 
8.944 
15,224 
17,930 
15,079 
16,643 
20,501 
11,619 
14,830 
13.727 
10,013 
12,216 
12,452 
13,208 
13,799 
11,878 
1 1 ,044 
10.798 
17,675 
12,834 
12,603 
13,720 
13,957 
14,983 
16.365 
15,111 
12,017 
24,080 
18.278 
7.276 
17,795 


PCI  ratio 


Poverty  criterion 


84.0 
130.7 
178.1 
122.7 
109.1 
94.2 
139.2 
114.9 
97.9 
87.3 
115.9 
172.3 
124.9 
124.7 
76.8 
67.8 
89.0 
76.5 
106.3 
81.1 
93.8 
124.6 
90.8 
118.0 
66.1 
72.9 
105.8  I 
84.5 
72.9 
83.7 
115.5 
85.7 
115.6 
62.3 
138.7 
69.0 
78.5 
62.6 
106.6 
125.6 
105.6 
116.6 
143.6 
81.4 
103.9 
96.1 
70.1 
85.6 
87.2 
92.5 
96.7 
83.2 
77.4 
75.6 
123.8 
89.9 
88.3 
96.1 
97,8 
104.9 
114.6 
105.8 
84.2 
168.7 
128.0 
51.0 
124.6 


Families 


% 


Ratio 


17.8 

167.9 

3.8 

35.8 

2.8 

26.4 

3.7 

34.9 

15.0 

141.5 

11.7 

110.4 

7.2 

67.9 

5.8 

54.7 

8.7 

82.1 

14.3 

134.9 

7.1 

67.0 

3.2 

30.2 

6.3 

59.4 

4.4 

41.5 

12.3 

116.0 

25.6 

241.5 

15.1 

142.5 

14.6 

137.7 

7.6 

71.7 

17.7 

167.0 

12.2 

115.1 

6.0 

56.6 

14.1 

133.0 

8.2 

77.4 

29.0 

273.6 

27.5 

260.4 

8.0 

75.5 

12.6 

118.9 

21.2 

200.0 

-.9.3 

182.1 

3.3 

31.1 

16.5 

155.7 

4.0 

37.7 

23.0 

217.0 

3.9 

36.8 

24.1 

227.4 

20.0 

138.7 

28.5 

268.9 

5.1 

48.1 

5.7 

53.8 

5.6 

52.8 

3.6 

34.0 

3.0 

28.3 

9.9 

93.4 

14.1 

133.0 

12.4 

117.0 

30.0 

283.0 

18.0 

169.8 

12.4 

117.0 

6.9 

65.1 

11.7 

110.4 

11.6 

109.4 

13.2 

124.5 

20.6 

194.3 

4.3 

40.6 

92 

86.8 

11.2 

105.7 

6.5 

61.3 

9.6 

90.6 

7.8 

73.6 

6.4 

60.4 

6.3 

59.4 

20.6 

194.3 

2.7 

25.5 

2.7 

25.5 

34.1 

321.7 

3.3 

31.1 

Elderly  and  families 


% 


20.6 
5.2 
3.5 
4.6 
16.8 
13.1 
9.7 
7.4 
10.5 
15.4 
9.8 
5.2 
8.1 
6.6 
15.8 
25.7 
16.5 
16.5 
10.4 
17.9 
14.4 
7.2 
15.6 
9.4 
296 
26.9 
9.1 
13.6 
21.8 
19.4 
4.5 
17.3 
5.6 
23.5 
5.1 
25.6 
20.8 
28.6 
6.1 
6.8 
6.8 
4.5 
4.0 
12.5 
15.0 
13.7 
30.0 
.20.5 
13.0 
8.8 
14.1 
14.3 
15.3 
22.6 
5.4 
10.4 
13.1 
8.1 
11.5 
9.1 
7.4 
9.2 
24.6 
•   4.2 
3.6 
35.5 
4.7 


Ratio 


164.8 
41.6 
28.0 
36.8 
134.4 
104.8 
77.6 
59.2 
84.0 
123.2 
78.4 
41.6 
64.8 
52.8 
126.4 
205.6 
132.0 
132.0 
83.2 
143.2 
115.2 
57.6 
124.8 
75.2 
236.8 
215.2 
72.8 
108.8 
174.4 
155.2 
36.0 
138.4 
44.8 
188.0 
40.8 
204.8 
166.4 
228.8 
48.8 
54.4 
54.4 
36.0 
32.0 
100.0 
120.0 
109.6 
240.0 
164.0 
104.0 
70.4 
112.8 
114.4 
122.4 
180.8 
43.2 
83.2 
104.8 
64.8 
92.0 
72.8 
59.2 
73.6 
196.8 
33.6 
28.8 
284.0 
37.6 


5035 


Match 
reduction 


50 


50 


50 


50 

100 

50 

50 

50 


50 

100 
lOO 


100 
50 

50 

100 

100 

50 

100 


50 

100 
50 


50 
50 


50 


100 


5036 
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APPENOtx  C— FY  1995  HOME  PROGRAM  MATCH  Reduciions  FOR  LOCALITIES— Continued 
[Last  column  indicates  100%  or  50%  match  reduction  tiased  on  fiscal  distress] 

JurisdKtior) 

PCI  criterion 

Poverty  criterion 

St^e 

PCI  1989 

PCI  ratio 

Families 

Ekterty  arxl  families 

Match 
reduction 

% 

Ratio 

% 

Ratio 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

f^rvirt-Hiifi«inn  Co 

15.480 
21.419 
25.177 
15,542 
21 .824 
'  12.670 
12.376 
12.112 
26.400 
15.242 
12,982 
13,060 
20,219 
20,886 

9.424 
1 1 .057 
10.518 
11.351 
25,111 
11.018 
14.013 
11.175 
13.742 
16,726 
12,106 
10.445 
15.956 
17.275 
14.464 
10,719 
18.303 
16.503 
15.521 
14.439 

9,489 
16.778 
10.731 
15.835 
21.329 
23,745 
16.281 
10.904 
1 1 ,704 
20.283 
17,633 
11,351 
10,726 
30.382 
17,484 
16,793 
12,882 
15.835 
14.997 
12.681 
15.410 
12.224 
16,151 
10.445 
12.825 
10.726 
16.896 
12,593 
17,520 
12.077 
13,554 
12.015 
10,133 

108.4 

150.0 

176.3 

108.9 

152.9 

88.7 

86.7 

84.8 

184.9 

106.8 

90.9 

91.5 

141.6 

146.3 

66.0 

77.4 

73.7 

79.5 

175.9 

77.2 

98.2 

78.3 

96.3 

117.2 

84.8 

73.2 

111.8 

121.0 

101.3 

75.1 

128.2 

115.6 

108.7 

101.1 

66.5 

117.5 

75.2 

110.9 

149.4 

166.3 

114.0 

76.4 

82.0 

142.1 

123.5 

79.5 

75.1 

212.8 

122.5 

117.6 

90.2 

110.9 

105.0 

88.8 

107.9 

85.6 

113.1 

73.2 

89.8 

75.1 

118.3 

88.2 

122.7 

84.6 

94.9 

84.2 

71.0 

9.7 
2.2 

1.8 

4.3 

3.2 

11.0 

15.6 

13.7 

3.3 

4.7 

10.3 

16.6 

2.2 

2.7 

22.8 

14.6 

15.7 

12.5 

1.4 

15.1 

10.3 

16.6 

12.1 

3.7 

12.0 

21.7 

3.6 

3.7 

4.1 

11.0 

2.4 

2.9 

5.2 

7.8 

19.4 

3.4 

14.6 

8.9 

2.6 

4.7 

16.3 

15.5 

21.1 

3.7 

3.5 

17.0 

16.6 

2.6 

9.0 

8.5 

8.7 

6.4 

8.8 

8.0 

80 

8.0 

7.8 

12.4 

15.3 

17.4 

7.7 

15.6 

3.6 

16.8 

7.9 

16.5 

18.8 

91.5 

20.8 

17.0 

40.6 

30.2 

103.8 

147.2 

129.2 

31.1 

44.3 

97.2 

156.6 

20.8 

25.5 

215.1 

137.7 

148.1 

117.9 

13.2 

142.5 

97.2 

156.6 

114.2 

34.9 

113.2 

204.7 

34.0 

34.9 

38.7 

103.8 

22.6 

27.4 

49.1 

73.6 

183.0 

32.1 

.  137.7 

84,0 

24.5 

44.3 

153.8 

146.2 

199.1 

34.9 

33.0 

160.4 

156.6 

24.5 

84.9 

80.2 

82.1 

60.4 

83.0 

75.5 

75.5 

75.5 

73.6 

117.0 

144.3 

164.2 

72.6 

147.2 

34.0 

158.5 

74.5 

155.7 

177.4 

13.0 

3.3 

2.8 

5.9 

4.9 

13.9 

18.5 

152 

52 

6.0 

12.7 

18.3 

3.6 

4.4 

26.1 

17.1 

17.7 

14.8 

2.5 

172 

11.6 

172 

13.9 

4.8 

14.7 

23.6 

5.4 

5.3 

5.8 

132 

3.3 

42 

7.0 

102 

202 

4.3 

15.4 

11.6 

3.9 

7.9 

18.4 

172 

212 

5.1 

5.0 

182 

18.8 

3.9 

11.0 

10.6 

12.5 

8.5 

11.4 

10.8 

10.1 

13.3 

10.3 

12.4 

18.0 

20.8 

10.0 

202 

5.4 

19.6 

9.6 

17.5 

19.5 

104.0 

26.4 

22.4 

472 

392 

111.2 

148.0 

121.6 

41.6 

48.0 

101.6 

146.4 

28.8 

35.2 

208.8 

136.8 

141.6 

118.4 

20.0 

137.6 

92.8 

137  6 

1112 

38.4 

117.6 

188.8 

43.2 

42.4 

46.4 

105.6 

26.4 

33.6 

56.0 

81.6 

161.6 

34.4 

1232 

92.8 

312 

632 

1472 

137.6 

169.6 

40.8 

40.0 

145.6 

150.4 

312 

88.0 

84.8 

100.0 

68.0 

912 

86.4 

80.8 

106.4 

82.4 

992 

144.0 

166.4 

80.0 

161.6 

432 

156.8 

76.8 

140.0 

156.0 

Civirt-Mprrpr  Co 

Cnsrt-Morris  Co  

CrKrt-Orpan  Co 

Cnsrt-Union  Co 

CfK/l-Vinpland 

East  Oranae  

50 

NJ 

NJ 

Elizabeth 

50 

MJ 

Glouc^^tPf  Co 

NJ 

NJ 

NJ 

Irvington 

Jersey  City - 

Mirkllp<^px  Co 

50 

NJ 

NJ 

NJ 

W.I      

Newark  „ 

Passaic 

Paterson  „ 

Perth  Ambov 

100 

50 

100 

NJ 

NJ 

NM  

NM  

Trenton  

Albuquerque  

Las  Criices  

50 

50 

NY 

Albany 

Babylon  Town 

Binohamton 

NY 

NY 

NY  

NY  

NY 

Buffalo  

Cnsrt-Amherst  

Cnsrt-Dutchess  Co 

100 

NY 

Cnsft-Erie  Co 

Cnsrt-Jefferson  Co 

NY 

NY 

Cnsrt-Monroe  Co 

NY 

Cnsrt-Onoodaoa  Co 

NY 

Crtsrt-Oranop  Co 

NY 

Cnsrt-Schenectadw 

NY  

NY 

EIrma  

Islio  Town 

100 

NY  

NY 

Jamestown  

Mount  Vernon 

50 

NY  

NY 

Nassau  Co 

New  Rocheile  

NY    

New  York  

50 

NY  

NY  

NY 

Niagara  Falls  

Rochester  

Rockland  Co  

50 
50 

NY  

Suffolk  Co 

NY  

NY  

NY 

Syracuse 

Utica  

Westchester  Co 

50 
50 

NY  

NC 

NC  

Yonkers  

Charlotte 

Cnsrt-Asheville  

NC 

Cnsrt-Chaoel  Hill  

NC 

Cnsrt-Durham  

NC  

NC  

NC 

Cnsrt-Gastonia  

Cnsft-Greensboro 

Cnsrt-Surry  Co    

NC  

Cnsrt-Winston- Salem  

NC  

Cumberland  Co  

50 

NC  

NC  

NC  

NC  

Fayetteville  

GoWsboro  

Raleigh  

Rocky  Mount  

50 
50 

50 

NC    . 

Wake  Co 

NC  

ND  

OH 

OH 

Witmrngton * 

Faigo  

Akron  

Canton _ 

50 

50 

100 

state 


OH 

OH 

OH 

OH 

OH 

OH 

OH. 

OH, 

OH, 

OH. 

OH. 

in. 

*H. 

5h. 
:iH. 

CiH. 
OH. 

:h. 
:h. 
:h. 
:k. 
:k  . 
:k  . 
:k  . 
:k  . 
:r. 
:r. 
:r. 
:r. 
:r. 

'<\ . 

vv .. 

M  .. 
'\  .. 

'.>\  .. 
\>\  .. 
\^\  .. 

l»^  .. 
\'\  .. 
i>)i\  .. 

I>A  .. 

PA  .. 

PA  . 

(?A  .. 

^  •■ 

PA  '.'. 
PA  .. 
PA  ., 
PA  . 
PA  .. 
PA  . 
PA  , 
PA  .. 
Rl  .. 
Rl  . 
Rl  ... 
SC  .. 
SC  .. 
SC  .. 
SC  .. 
SC  . 
SC  .. 
SC  ... 
SO  .. 
TN  ... 


JMI 
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APPENDIX  C.-FY  1995  HOME  PROGRAM  MATCH  REDUCTIONS  FOR  LOCALITIES-Continued 
(Last  column  indicates  100%  or  50%  match  reduction  based  on  fiscal  distress] 


Jurisdiction 


Cincinnati 

Cleveland 

Cnsrt-Cuyahoga  Co 

Cnsrt-Montgomery  Co  .. 

Cnsn-Stark  Co 

Cnsrt-Warren  

Columbus  

Dayton  

East  Cleveland  

Franklin  Co  

Hamilton  City 

Hamilton  Co 

Lake  Co  

Lima 

Lorain 

Mansfield  

Springfield 

Summit  Co 

Toledo 

Youngstown 

Cnsrt-Tulsa  Co  , 

Lawton  

Norman 

Oklahoma  City 

Tulsa 

Clackamas  Co 

Cnsrt-Eugene  

Cnsrt-Portland 

Cnsrt-Salem 

Cnsrt-Washington  Co  .... 

Allegheny  Co  

Allentown  

Altoona  

Beaver  Co  

Beri(s  Co 

Bethlehem  

Chester  Co  

Cnsrt-Bucks  Co  

Cnsrt-Delaware  Co 

CnsrI-Luzerne  Co 

Cnsrt-Westmoreiand  Co 

Erie  

Harrisburg 

Johnstown  

Lancaster 

Lancaster  Co 

Montgomery  Co 

Philadelphia 

Pittsburgh  

Reading  

Scranton  

Washington  Co 

Williamsport  

York  

York  Co  

Pawtucket  

Providence 

Woonsocket 

Charleston  

Cnsrt-Sumter  Co  

Columbia  

Greenville  

Greenville  Co 

North  Charleston  

Spartanburg 

Sioux  Falls 

Chattanooga  


PCI  criterion 


PCI  1989 


12,547 
9,258 

18212 
16.540 
13.758 
12,900 
13.151 
9.946 
9.020 
18,560 
11,108 
16,185 
15,185 
9,535 
10,676 
11,774 
10,648 
16,840 
1 1 .894 
8.544 
12.184 
10.772 
13,690 
13.528 
15.434 
16,329 
12,846 
14,479 
12.722 
16,357 
16,335 
12.822 
10.398 
1 1 .695 
15,686 
13,684 
20.601 
18.885 
16.874 
12.044 
12.693 
10,715 
1 1 ,037 
8.500 
10.693 
14,771 
20,325 
12,091 
12,580 
11,041 
11,108 
12,738 
10.276 
10.485 
15.120 
12,865 
11,838 
1 1 .997 
14,093 
9.936 
12210 
14.708 
13.643 
10.315 
12.142 
13.677 
12,332 


PCI  ratio 


87.9 
64.8 
127.6 
115.9 
96.4 
90.4 
92.1 
69.7 
63.2 
130.0 
77.8 
113.4 
106.4 
66.8 
74.8 
82.5 
74.6 
118.0 
83.3 
59.8 
85.3 
75.5 
95.9 
94.8 
108.1 
114.4 
90.0 
101.4 
89.1 
114.6 
114.4 
89.8 
72.8 
81.9 
109.9 
95.8 
144.3 
132.3 
118.2 
84.4 
88.9 
75.1 
77.3 
59.5 
74.9 
103.5 
142.4 
84.7 
88.1 
77.3 
77.8 
89.2 
72.0 
73.4 
105.9 
90.1 
82.9 
84.0 
98.7 
69.6 
85.5 
103.0 
95.6 
72.2 
85.0 
95.8 
86.4 


Poverty  criterion 


Families 


% 


Ratio 


20.7 

195.3 

252 

237.7 

32 

30.2 

4.9 

462 

6.3 

59.4 

9.4 

88.7 

12.6 

118.9 

22.0 

207.5 

25.9 

244.3 

3.4 

32.1 

14.0 

132.1 

4.3 

40.6 

3.7 

34.9 

18.6 

175.5 

16.6 

156.6 

14.5 

136.8 

16.6 

156.6 

3.6 

34.0 

15.4 

145.3 

24.4 

230.2 

10.8 

101.9 

13.4 

126.4 

82 

77.4 

12.0 

1132 

11.5 

108.5 

4.7 

44.3 

10.3 

97.2 

8.9 

84.0 

93 

87.7 

4.8 

45.3 

5.9 

55.7 

9.3 

87.7 

14.0 

132.1 

10.8 

101.9 

2.6 

24.5 

8.8 

83.0 

3.0 

28.3 

2.6 

24.5 

5.3 

50.0 

8.0 

75.5 

8.2 

77.4 

152 

143.4 

23.9 

225.5 

22.5 

212.3 

16.3 

153.8 

4.0 

37.7 

2.1 

19.8 

16.1 

151.9 

16.6 

156.6 

152 

143.4 

11.1 

104.7 

9.7 

91.5 

16.4 

154.7 

16.4 

154.7 

2.8 

26.4 

8.1 

76.4 

18.3 

172.6 

11.6 

109.4 

16.3 

153.8 

17.1 

161.3 

15.7 

148.1 

13.7 

129.2 

6.8 

642 

192 

181.1 

17.1 

161.3 

5.5 

51.9 

14.4 

135.8 

Elderly  arxj  families 


% 


22.5 

26.7 

4.9 

62 

7.8 
11.3 
14.1 
23.1 
28.1 
4.4 
15.4 
5.6 
4.8 
20.6 
17.6 
17.0 
18.1 
4.8 
16.8 
25.4 
11.0 
15.0 
9.7 
14.0 
13.4 
62 
11.3 
10.7 
11.1 
5.7 
7.8 
11.3 
15.8 
12.3 
4.4 
11.3 
4.1 
3.6 
7.3 
11.7 
10.1 
16.6 
25.1 
25.3 
17.7 
52 
3.4 
18.4 
18.7 
182 
15.0 
12.0 
19.0 
18.1 
4.5 
11.7 
21.7 
15.9 
19.3 
20.4 
18.4 
182 
9.7 
20.3 
22.4 
7.7 
18.0 


Ratio 


180.0 
213.6 
39.2 
49.6 
62.4 
90.4 
112.8 
184.8 
224.8 
35.2 
123.2 
44.8 
38.4 
164.8 
140.8 
136.0 
144.8 
38.4 
134.4 
203.2 
88.0 
120.0 
77.6 
112.0 
1072 
49.6 
90.4 
85.6 
88.8 
45.6 
62.4 
90.4 
126.4 
984 
35.2 
90.4 
32.8 
28.8 
58.4 
93.6 
80.8 
132.8 
200.8 
202.4 
141,6 
41,6 
272 
147.2 
149,6 
145,6 
120.0 
96.0 
152.0 
144.8 
36.0 
93.6 
173.6 
1272 
154.4 
1632 
147.2 
145.6 
776 
162.4 
1792 
61.6 
144.0 


5037 


Match 
reduction 


50 
100 


100 
100 

50 


100 

100 

50 

100 

50 
100 

50 


100 


50 

50 

100 

100 


50 

50 
50 


100 
100 


50 

50 
50 
100 
50 
50 

100 
50 

f'O 


5038 


State 


JMI 


TN  ... 
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TN  ... 
TN  ... 
TN  ... 
TN  ... 
TN  ... 
TX  ... 
TX  ... 
TX  ... 
TX  ... 
TX  ... 
TX  ... 
TX  ... 
TX  ... 
TX  ... 
TX  ... 
TX  ... 
TX  ... 
TX  ... 
TX  ... 
TX  ... 
TX  ... 
TX  ... 
TX  ... 
TX  ... 
TX  ... 
TX  .. 
TX  .. 
TX  .. 
TX  .. 
TX  .. 
TX  .. 
TX  .. 

TX  .. 
TX  .. 

TX  .. 

TX  .. 

TX  .. 

TX  .. 

TX  .. 

TX  .. 

TX  .. 

UT  .. 

UT  .. 

UT  .. 

UT  .. 

VA-.. 

VA  .. 

VA  .. 

VA  ., 

VA  ., 

VA  .. 

VA  .. 

VA  .. 

VA  .. 

VA  ., 

VA  . 

VA  . 

VA  . 

VA  . 

VA  . 

VA  . 

VA  . 

WA 

WA 

WA 
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APPENDIX  C— FY  1995  HOME  PROGRAM  MATCH  REDUCTIONS  FOR  LOCALITIES— Continued 
[Last  column  indicates  100%  or  50%  match  reduction  based  on  fiscal  distress! 


Jurisdiction 


Ciarksville  

Jackson  

Knox  Co 

Krx)xville  

Memphis  

Nashville-Davidson 

SheRjy  Co 

Abftene 

AmariHo 

Arlington  

Austin 

Beaumont  

Bexar  Co  

Brownsville  

College  Station 

Corpus  Christi 

Dallas 

Dallas  Co 

Denton 

El  Paso 

Fort  Bend  Co 

Fort  Worth  

Galveston  

Garland 

Grand  Prairie 

Harttngen  

Harris  Co  

Hidalgo  Co 

Houston  

Irving 

Laredo  

Longview  

Lubbock  ~ 

McAlten 

Odessa  

Pasadena  

Port  Arthur  

San  Angelo , 

San  Antonio 

Tarrant  Co  

Tytef 

Waco  

Wichita  Falls  

Cnsrt-Provo  

Cnsrt-Salt  Lake  Co  .... 

Ogden  

SaB  Lake  City 

Alexandria 

Arlington  Co 

Chesapeake  

Chestertield  Co 

Cnsrt-CharlottesvHIe  .. 

Danvilfe 

Fairtax  Co 

Hampton  

Henrico  Co  

Lynchburg 

Ntewport  News 

Nortolk  

Portsmouth  

Prince  William  Co 

Richmond  

Roanoke  

Virginia  Beach  

Cnsrt-Clark  Co 

Cnsrt-King  Co 

Cnsft-Snohomish  Co 


PCI  criterion 


PCI  1989 


1 1 .252 
11.268 
15,333 
12.108 
1 1 .682 
15.195 
17,987 
1 1 .857 
12.744 
16.239 
14.295 
12.751 
12,990 
6.284 
9.262 
11.755 
16,300 
17.395 
12.013 
9.603 
15.656 
13.162 
12.399 
15.056 
13.752 
9,183 
16,185 
5,346 
14,261 
16,424 
6.981 
12.761 
12,322 
9.814 
11.588 
12.402 
9.706 
1 1 .353 
10,884 
15,850 
13,400 
10,195 
1 1 ,686 
9.050 
11,866 
10.754 
13,482 
25.509 
25.690 
13,817 
17.423 
14,579 
11.344 
24.765 
13.099 
18.019 
12.657 
12,711 
1 1 .643 
11,158 
17,795 
13.993 
12.513 
15,242 
13,962 
18.735 
15.766 


PCI  ratio 


78.8 
78.9 

107.4 
84.8 
81.8 

106.4 

126.0 
83.0 
89.3 

113.7 

100.1 
89.3 
91.0 
44.0 
64.9 
82.3 

114.2 

121.8 
84.1 
67.3 

109.7 
92.2 
86.8 

105.5 
96.3 
64.3 

113.4 
37.4 
99.9 

115.0 

48.9 

89.4 

86.3 

68.7 

81.2 

66.9 

68.0 

79.5 

76.2 

111.0 

93.9 

71.4 

81.9 

63.4 

83.1 

75.3 

94.4 

178.7 

179.9 

96.8 

122.0 

102.1 

79.5 

173.5 

91.7 

126.2 

88.7 

89.0 

81.6 

78.2 

124.6 

98.0 

87.6 

106.8 

97.8 

131.2 

110.4 


Poverty  criterion 


Families 


Ratio 


11.0 
17.9 
6.4 
15.3 
18.7 
10.0 
4.1 
11.0 
13.1 
5.7 
11.5 
16.6 
7.9 
38.5 
16.6 
16.4 
14.7 
5.4 
9.9 
21.2 
7.0 
13.6 
20.0 
5.8 
7.7 
25.3 
6.1 
41.5 
17.2 
7.7 
32.2 
13.7 
13.3 
27.7 
15.5 
11.1 
24.0 
13.7 
18.7 
4.8 
15.2 
19.7 
13.2 
11.1 
6.6 
13.1 
11.9 
4.7 
4.2 
7.0 
3.5 
7.6 
15.0 
2.2 
8.8 
3.9 
12.8 
12.2 
15.1 
14.9 
2.4 
17.4 
12.8 
4.3 
7.0 
4.0 
4.9 


Elderly  and  families 


% 


103.8 
168.9 
60.4 
144.3 
176.4 
94.3 
38.7 
103.8 
123.6 
53.8 
108.5 
156.6 
74.5 
363.2 
156.6 
154.7 
138.7 
50.9 
93.4 
200.0 
66.0 
128.3 
188.7 
54.7 
72.6 
238.7 
57.5 
391.5 
162.3 
72.6 
303.8 
129.2 
125.5 
261.3 
146.2 
104.7 
226.4 
129.2 
176.4 
45.3 
143.4 
185.8 
124.5 
104.7 
62.3 
123.6 
112.3 
44.3 
39.6 
66.0 
33.0 
71.7 
141.5 
20.8 
83.0 
36.8 
120.8 
115.1 
142.5 
140.6 
22.6 
164.2 
120.8 
40.6 
66.0 
37.7 
46.2 


Ratio 


12.5 
21.0 
8.9 
18.3 
21.5 
12.6 
5.1 
13.5 
14.9 
6.3 
12.6 
18.7 
8.7 
39.8 
16.7 
18.5 
16.0 
6.7 
10.6 
22.4 
8.3 
15.3 
22.4 
6.6 
9.0 
26.7 
6.8 
42.5 
18.4 
8.6 
34.7 
15.8 
14.7 
28.8 
16.9 
12.4 
25.5 
16.0 
20.4 
6.1 
17.9 
22.0 
15.7 
11.6 
7.4 
14.8 
13.2 
6.8 
5.4 
86 
4.2 
10.6 
19.2 
2.7 
10.6 
5.1 
16.1 
13.7 
16.9 
16.9 
2.8 
19.4 
15.6 
5.1 
8.6 
4.9 
6.0 


Match 

reduction 


100.0 
168.0 
71.2 
146.4 
172.0 
100.8 
40.8 
108D 
119.2 
50.4 
100.8 
149.6 
69.6 
318.4 
133.6 
148.0 
128.0 
53.6 
84.8 
179.2 
66.4 
122.4 
179.2 
52.8 
72.0 
213.6 
54.4 
340.0 
147.2 
68.8 
277.6 
126.4 
117.6 
230.4 
135.2 
99.2 
204.0 
128.0 
163.2 
48.8 
143.2 
176.0 
125.6 
92.8 
59.2 
118.4 
105.6 
54.4 
43.2 
68.8 
33.6 
84.8 
153.6 
21.6 
84.8 
40.8 
128.8 
109.6 
135^ 
135.2 
22.4 
155.2 
124.8 
40.8 
68.8 
39.2 
48.0 


50 


50 
50 


50 


100 

10O 

50 

50 


100 


50 

50 


100 


100 
50 


100 
50 
50 

100 
50 


100 
50 
50 


50 

100 

50 

50 


50 


50 


50 
50 

50 
50 


State 


\& 


l/A 
\WA 
WA 
WA 
WA 
WA 
WA 
WV 
WV 
Wl  .. 
Wl  .. 
Wl.. 
Wl  ., 
Wl  .. 
'M  .. 
Wl  . 
Wi  .. 
PR  . 
PR  . 
PR  . 
PR  . 
PR  . 
PR  . 
PR  . 
PR  . 
PR  .. 
PR  . 
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Appendix  C— FY  1995  HOME  Program  Match  Reductions  for  LocAUTiES-Continued 

(Last  column  indicates  100%  or  50%  match  reduction  based  on  fiscal  distress] 


Jurisdiction 


Kitsap  Co 

Pierce  Co 

Seattle  

Spokane  

Spokane  Co  

Tacoma 

Yakima 

Charleston  

Cnsrt-Huntington  .... 
Cnsrt-Milwaukee  Co 

Eau  Claire 

Green  Bay  

Kenosha  

La  Crosse 

Madison 

Milwaukee 

Racine 

Aguadilla  Municipio 
Arecitx)  Municipio  ... 
Bayamon  Municipio 
Caguas  Municipio  ... 
Carolina  Municipio  .. 
Guaynabo  Municipio 
Mayaguez  Municipio 

Ponce  Murucipio 

San  Juan  Municipio 
Toa  Baja  Municipio  . 


PCI  criterion 


PCI  1989 


14,311 

13,946 

18.308 

12,375 

13,217 

12^72 

11,593 

16.067 

11.275 

17.707 

11,426 

12,969 

12,284 

10,898 

15,143 

11.106 

1 1 ,858 

3.722 

3,652 

6.134 

4,547 

5.524 

8,321 

4,380 

3,735 

6,383 

4.293 


PCI  ratio 


100.2 
97.7 

128.2 
86.7 
92.6 
86.0 
81.2 

112.5 
79.0 

124.0 
80.0 
90.8 
86.0 
76.3 

106.1 
77.8 
83.1 
26.1 
25.6 
36.0 
31.8 
38.7 
58.3 
30.7 
26.2 
44.7 
30.1 


Poverty  criterion 


Families 


% 


7.5 

7.1 

7.4 
12.5 

7.4 
12.5 
15.7 
15.0 
15.7 

2.6 
10.1 
10.0 

9.9 
10.2 

6.6 
18.5 
13.2 
62.5 
60.7 
40.2 
48.8 
38.8 
37.3 
54.3 
58.8 
44.8 
47.6 


Ratio 


70.8 

67.0 

69.8 

117.9 

69.8 

117.9 

148.1 

141.5 

148.1 

24.5 

95.3 

94.3 

93.4 

96.2 

62.3 

174.5 

124.5 

589.6 

572.6 

379.2 

460.4 

366.0 

351.9 

512.3 

554.7 

422.6 

449.1 


Elderly  and  families 


% 


86 

7.9 

9.7 

14.4 

8.5 

14.2 

18.1 

17.4 

18.4 

3.9 

11.3 

11.2 

10.7 

12.5 

7.0 

18.3 

13.9 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 


Ratio 


68.8 

63.2 

77.6 

115.2 

68.0 

113.6 

144.8 

139.2 

147.2 

31.2 

90.4 

89.6 

85.6 

100.0 

56.0 

146.4 

111.2 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 

0.0 


Match 
reduction 


APPENDIX  D.— FY  1995  HOME  PROGRAM  MATCH  REDUCTIONS  FOR  STATES 
(Last  column  indicates  100%  or  50%  match  reduction  based  on  fiscal  distress] 


Participating  jurisdiction 


Alabama  

Alaska 

Arizona  

Arkansas  

California  

Colorado 

Connecticut  

Delaware 

District  of  Columbia 

Ftorida  

GJBprgia 

HaWaii 

Itllrtois  ...""""''""". 

Inciana 

Iowa 

Kansas  

Kentucky 

Louisiana  

Maine 

Maryland 

Massachusetts  

Michigan  

Minnesota 

Mississippi  

Missouri  

Montana  

Nebraska 

Nevada  , 


PCI  criterion 


PCI  1989 


1 1 ,486 
17,610 
13,461 
10,520 
16.409 
14,821 
20,189 
15,854 
18,881 
14,698 
13,631 
15,770 
11,457 
15,201 
13,149 
12.422 
13,300 
11,153 
10,535 
12,957 
17,730 
17,224 
14,154 
14,389 
9,648 
12,989 
11,213 
12,452 
15,214 


PCI 
ration 


80.5 

123.3 

94.3 

73.7 

114.9 

103.8 

141.4 

111.0 

132.2 

102.9 

95.5 

110.5 

80.2 

106.5 

92.1 

87.0 

93.2 

78.1 

74.5 

90.8 

124.2 

120.6 

99.1 

100.8 

67.6 

91.0 

78.5 

87.2 

1066 


Poverty  criterion 


Families 


% 


14.3 

6.8 

11.4 

14.8 

9.3 

8.6 

5.0 

6.1 

13.3 

9.0 

11.5 

6.0 

9.7 

9.0 

7.9 

8.4 

8.3 

16.0 

19.4 

8.0 

6.0 

6.7 

10.2 

7.3 

20.2 

10.1 

12.0 

8.0 

7.3 


Ratio 


134.9 
64.2 

107.5 

139.6 
87.7 
81.1 
47.2 
57.5 

125.5 
84.9 

108.5 
56.6 
91.5 
84.9 
74.5 
79.2 
78.3 

150.9 

183.0 
75.5 
56.6 
63.2 
96.2 
68.9 

190.6 
95.3 

113.2 
75.5 
689 


Income  Growth 


Elderly  and 
families 


% 


183 

7.1 
12.7 
19.0 

9.8 
10.2 

6.6 

8.1 
16.2 
11.3 
14.5 

74 
11.5 
10.7 

9.9 
106 
10.7 
18.7 
22.1 
11.0 

78 

8.6 
11.8 

9.6 
24  2 
12.9 
13.7 
10.6 

8.7 


Ratio 


146.4 

56.8 

101.6 

152.0 

78.4 

81.6 

52.8 

64.8 

129.6 

90.4 

116.0 

59.2 

92.0 

85.6 

79.2 

84.8 

85.6 

149.6 

176.8 

88.0 

62.4 

68.8 

94.4 

76.8 

193.6 

103.2 

109.6 

84.8 

69.6 


5.7 
5.3 
8.0 
5.2 
3.8 
6.8 
5.7 
6.8 
5.1 
5.9 
6.5 
3.7 
8.0 
5.3 
6.2 
5.4 
4.5 
5.9 
8.3 
5.2 
5.4 
5.8 
7.5 
4.9 
8.9 
5.7 
6.1 
4.8 
10.1 


Ratio 


103.6 

96.4 

145.5 

94.5 

69.1 

123.6 

103.6 

123.6 

92.7 

107.3 

118.2 

67.3 

145.5 

96.4 

112.7 

98.2 

81.8 

107.3 

150.9 

94.5 

98.2 

105.5 

136.4 

89.1 

161.8 

103.6 

110.9 

87.3 

183.6 


50 
50 
SO 


50 
50 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 


Match 

reduc- 

tKXI 


50 


100 
50 


50 


50 


50 
100 


100 


JMI 


5U40 
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Appendix  D.— FY  1995  HOME  Program  Match  Reductions  for  States— Continued 

(Last  column  Indicates  100%  or  50%  match  reduction  based  on  fiscal  distress] 


PCI  criterion 

Poverty 

criterion 

Income  Growth 

Participating  jurisdiction 

PCI  1989 

PCI 
ration 

Families 

Elderly  and 
families 

% 

Ratio 

Match 
reduc- 
tion 

% 

Ratio 

% 

Ratio 

15.959 
18,714 
11,246 
16,501 
12,885 
11,051 
13,461 
11,893 
13,418 
14,068 
14.981 
11,897 
10.661 
12.255 
12.904 
1 1 .029 
13.527 
15,713 
14,923 
10,520 
13,276 
12.311 
4.177 

111.8 

131.1 

78.8 

115.6 

90.3 

77.4 

94.3 

83.3 

94.0 

98.5 

104.9 

83.3 

74.7 

85.8 

90.4 

77.3 

94.7 

110.1 

104.5 

73.7 

93.0 

85.2 

29.3 

4.4 

5.6 

16.5 

10.0 

9.9 

10.9 

9.7 

13.0 

8.7 

8.2 

6.8 

11.9 

11.6 

12.4 

14.1 

8.6 

6.9 

7.7 

7.8 

16.0 

7.6 

9.3 

55.3 

41.5 

52.8 

155.7 

94.3 

93.4 

102.8 

91.5 

122.6 

82.1 

77.4 

64.2 

112.3 

109.4 

117.0 

133.0 

81.1 

65.1 

72.6 

73.6 

150.9 

71.7 

87.7 

521.7 

6.4 

7.4 
18.0 
12.1 
13.4 
13.5 
11.5 
16.1 
10.5 
10.3 

9.9 
15.3 
14.4 
15.9 
16.2 

9.7 

9.4 
10.0 

9.4 
18.3 

9.1 
10.8 

51.2 

59.2 

144.0 

96.8 

107.2 

108.0 

92.0 

128.8 

84.0 

82.4 

79.2 

122.4 

115.2 

127.2 

129.6 

77.6 

75.2 

80.0 

75.2 

146.4 

72.8 

86.4 

6.0 
4.2 
8.4 
4.5 
8.1 
4.5 
5.6 
4.9 
7.3 
4.7 
5.8 
5.4 
6.8 
7.0 
5.9 
8.6 
4.8 
5.4 
5.0 
5.3 
6.0 
6.9 

109.1 

76.4 

152.7 

81.8 

147.3 

81.8 

101.8 

89.1 

132.7 

85.5 

105.5 

98.2 

123.6 

127.3 

107.3 

156.4 

87.4 

98.2 

90.9 

96.4 

109.1 

125.5 

Mpu/    IprQpi/ 

New  Mexico 

50 

New  York                                                      

Nnrth  Carniinfi                                                                    

North  Dakota                                                     

Ohio 

Oklahoma  

Oregon  

Pennsylvania       

50 

Rhode  Island       

South  Carolina  

South  Dakota  

50 

Tennessee 

Texas  

Utah                                                                     .* 

50 

50 

Vermont                 

Virginia                           

Washington  

West  Virolnia  

100 

Wisconsin      

Wvomino               '. 

100 

Alabama 
Alaska  .... 
Arizona  .. 
Arkansas 
California 

Colorado 


Connecticut 
Delaware  ... 


District  of  Columbia  (and  MD  and  VA 

suburbs). 
Florida 


Miami-So.Dade 

Georgia  

Hawaii  (and  Pacific) 
Idaho 


Illinois  .. 
Indiana 


Iowa 

Kansas  .... 
Kentucky  . 
Louisiana 


Appendix  E.— Listing  of  HUD  Field  Office  Contacts 

John  D.  Harmon.  Beacon  RkJge  Tower,  600  Beacon  Pkwy.  West,  Suite  300,  Birmlngtiam.  AL  35209- 

3144;  (205)  290-7645;  TDD  (205)  290-7624. 
Dean  Zinck.  949  E.  36th  Avenue.  Suite  401,  Anchorage.  AK  99508-4399;  (907)  271-3669;  TDD  (907) 

271-4328. 
Lou  Kislin.  400  N.  5th  St.,  Suite  1600,  Arizona  Center.  Phoenix  AZ  85004;  (602)  379-4754;  TDD  (502) 

379-^461. 
Billy  M.  Parsley.  TCBY  Tower.  425  West  Capitol  Ave.,  Suite  900,  Little  Rock.  AR  72201-3488;  (501) 

324-6375;  TDD  (501)  324-5931. 
(Southern)  Herbert  L.  Roberts.  1615  W.  Olympic  Blvd..  Los  Angeles,  CA  90015-3801;  (213)  251-7235; 

TDD  (213)  251-7038. 
(Northern)  Steve  Sachs,  450  GokJen  Gate  Ave.,  P.O.  Box  36003,  San  Francisco,  CA  94102-3448;  (415) 

556-5576;  TDD  (415)  556-8357. 
Sharon  Jewell,  First  Interstate  Tower  North,  633  17th  St..  Denver.  CO  80202-3607;  (303)  672-5414; 

TDD  (303)  672-5248. 
Daniel  Kolesar.  330  Main  St..  Hartford,  CT  06106-1860;  (203)  240-4508;  TDD  (203)  240-4522. 
Joyce  Gaskins.  Liberty  Sq.  BIdg..  105  S.  7th  St.,  Philadelphia.  PA  19106-3392;  (215)  597-2665;  TDD 

(215)  597-5564. 
James  H.  McDaniel,  820  First  St.,  NE.,  Washington,  DC  20002;  (202)  275-0994;  TDD  (202)  275-0772. 

James  N.  Nichol.  301  West  Bay  St..  Suite  2200.  Jacksonville.  FL  32202-5121;  (904)  232-3587;  TDD 

(904)791-1241. 
Richard  P.  Garrabrant.  South  Dade  County  Government  Annex.  Room  1400.  10710  SW  211  Street. 

Miami.  FL  331 89;  (303)  238-2851 . 
John  Perry.  Russell  Fed.  BIdg..  Room  688,  75  Spring  St..  SW,  Atlanta.  GA  30303-3388;  (404)  331-5139; 

TDD  (404)  730-2654. 
Patti  A.  Nicholas,  7  Watertront  Plaza,  Suite  500,  500  Ala  Moana  Blvd.,  Honolulu.  HI  96813-4918;  (808) 

522-6180;  TDD  (808)  541-1356. 
John  G.  Bonham,  520  SW  6th  Ave.,  Portland,  OR  97204-1596  (503)  326-7018;  TDD  *  via  1-800-677- 

8339. 
Jim  Barnes,  77  W.  Jackson  Blvd.,  Chicago.  IL  60604-3507;  (312)  353-1696;  TDD  (312)  353-7143. 
Robert  F.  Poffentierger,  151  N.  Delaware  St.,  Indianapolis,  IN  46204-2526;  (317)  226-5169;  TDD  '  via 

1-800-877-8339. 
Gregory  A.  Bevirt,  Executive  Tower  Centre,  10909  Mill  Valley  Road,  Omaha.  NE  68154-3955;  (402) 

492-3144;  TDD  (402)  492-3183. 
William  Rotert,  Gateway  Towers  2,  400  State  Ave..  Kansas  City,  KS  66101-2406;  (913)  551-5484;  TDD 

(913)551-6972. 
Ben  Cook,  P.O.  Box  1044,  601  W.  Broadway.  Louisville.  KY  40201-1044;  (502)  582-5394;  TDD  (502) 

582-5139. 
Greg  Hamilton.  P.O.  Box  70288.  1661  Canal  St.,  New  Orleans.  LA  70112-2887;  (504)  589-7212;  TDD 

(504)  589-7237. 
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Maine 

I^ryland 

Massachusetts 

Michigan  

Minnesota  

Mississippi  

Missouri  


^flontana  .. 
Nebraska 
Nevada  ... 


New  Hampshire 


New  Jersey  . 
New  Mexico 


New  York 


Nftxt\  Carolina 
North  Dakota  .. 

Ohio 

Oklahoma  

Oregon 

Pennsylvania  .. 


Puerto  Rico  (and  Canbtjean) 

Rhode  Island  

South  Carolina 

S(>uth  Dakota 


Tennessee 
Tdxas  


Ul3fl  

V(itTX>nt  

Vi  ginia 

Washington  ... 
—     West  Virginia 
Wisconsin  


^TMO-TD^ieSreeSSTs''^'  ^^'-  ^'^  ^^^""^  ^'-  ^^'^^'^''  f^"  03101-2487;  (603)  666- 
"tDD  S  %2°€lor  ^""^^"^  ^"^^*'  ^^  ^^''  ^^"^^-  ^°  2:202-0000,  (410)  962-2520x3116. 

''l?&-°5l2f?DD  (6u7^l-M53^^"''  ^' '  ^^  ^"^  '  '°  ^^""^^'^^  S' '  ^°^'°"-  ^^  02222-1092;  (617) 
Richard  Paui.  Patrick  McNamara  BIdg.,  477  Mchigan  Ave.,  Detroit.  Ml  48226-2592;  (313)  226-4343. 

Shawn  Huckieby.  220  2nd  St.  South,  Minneapolis,  MN  55401-2195;  (612)  370-3019;  TDD  (612)  370- 
3186.  '  \       I 

'TeOl)  %S:765°TDD  (6oT96's^T7l''^-  '"^  ""■  ^'^'°'  '' '  "°°"  '''•  •^^^^°"-  ^^  39269-1096. 
<^^^!f|">  ^^^''^  "•  '-0"g-  ■'222  Spruce  St.,  St.  Louis,  MO  631 03-2835;  (314)  539-6524;  TDD  (314)  539^ 

^^S4?TDDl9'l3?5SlS?r^^  ^°*^'^  ^'  "^^  ^^'^  ^"^  '  *^^^^^  ^'^'  "^^  66101-2406;  (9l3)  551- 
^^DD  ^^^^^^'  ^'^^^  '"'®^^^^'^  """o^er  North,  633  17th  St.,  Denver,  CO  80202-3607;  (303)  672-5414. 

°4T^3144^'dD  (4^02T4l2-3lS'^'  ^^""''  '°^^  ""*"  ^^"^'^  "°^'^-  °"'^''-  ''^  68154-3955:  (402) 

't02)T7l4?5:;  tSS ^2^?'^^  "^  '''  ^' '  '""^  '''''  '  ^"^^"^  ^-'--  '"^^'^  ^'  ^^««^^ 
(Remainder  of  State)  Steve  Sachs,  450  GokJen  Gale  Ave.,  P.O  Box  36003.  San  Francsco  CA  94102- 

3448;  (415)  556-5576;  TDD  (415)  556-8357. 
David  Lafond,  Norris  Cotton  Fed.  Bkjg ,  275  Chestnut  St..  Manchester.  NH  03101-2487-  (603)  66&- 

7640;  TDD  (603)  666-7518.  ' 

Frank  Sagarese.  1  Newark  Center,  Newark,  NJ  07102;  (201)  622-7900;  TDD  (201)  645-3298 
Katie  Worsham.  1600  Throckmorton,  PO.  Box  2905,  Fort  Worth,  TX  76113-2905;  (817)  885-5483  TDD 

(817)  885-5447. 

(Upstate)  Michael  F.  Merrill.  Lafayette  Cl.,  465  Main  St.,  Buffalo.  NY  14203-1780  (716)  846-5768  TDD 
•  via  1-800-877-8339.  ■  '       ' 

(Downstate)  Jack  Joh.nson,  26  Federal  Plaza,  New  York,  NY  10278-0068  (212)  264-2865  TDD  rPi94 
264-0927.  >uu\£i£i 

Charies  T.  Ferebee,  Koger  BuiWing.  2306  West  Meadowview  Road.  Greensboro  NC  27407  (910!  547- 
4005;  TDD  (910)  547^055.  ' 

Sharon  Jewell.  First  Interstate  Tower  North.  633  I7th  St..  Denver.  CO  80202-3607.  (303)  672-5414. 
TDD  (303)  672—5248. 

Jack  E.  Riordan.  200  North  High  St.,  Columbus,  OH  43215-2499;  (6i4)  469-6743  TDD  (6141  469- 
6694.  ' 

Ted  Allen.  Murrah  Fed.  BIdg..  200  NW  5th  St..  Oklahoma  City.  OK  73102-3202  (405)  -^31-40;-  TDD 
(405)231-4181.  .  ^       ,  ^  ^   ^.     ^LJ 

John  G.  Bonham.  520  SW«h  Ave.,  Portland,  OR  97204-1596  (503)  326-70:8.  TDD  '  v.a  1-800-877- 

(Western)  Bruce  Crawford,  Okj  Post  Office  and  Courthouse  BIdg  .  700  Grant  St    P'ttsburoh  PA  isriQ- 

1906;  (412)  644-5493;  TDD  (412)  644-5747. 
(Eastern)  Joyce  Gaskins,  Liberty  Sq.  BIdg.,  105  S.  7th  St..  Philadelphia    PA  19106-33Q2   t2l'=>i  =•97- 

2665;  TDD  (215)  597-5564.  v.o-oo.^.  u..,  -»/ 

Carmen  R.  Cabrera,  159  Carios  Chardon  Ave.,  San  Juan,  PR  00918-1 804;  (8C9)  766-5576;  TDD  (309) 
766—5909. 

Frank  Del  Vecchio.  Thomas  P.  ONeill,  Jr..  Fed.  BIdg  ,  10  Causeway  St..  Boston  MA  02222-1092  (6171 

565-5342;  TDD  (617)  565-5453. 
Louis  E.  Bradley.  Fed.  BIdg.,  1835-45  Assembly  St ,  Columbia,  SC  29201-2480  (803)  765-656J^DD  * 

via  1-800-877-6339. 
Sharon  Jewell,  First  Interstate  Tower  North,  633  I7th  St..  Denver    CO  80202-3607    (303)  6 '"-''^•4 

TDD  (303)  672-5248.  /     •  -    .       . 

Virginia  Peck,  710  Locust  St.,  Knoxville,  TN  37902-2526;  (615)  545-4396,  TDD  (615)  545-«559 
(Northern)  Katie  Worsham,  1600  Throckmorton.  PO.  Box  2905  Fort  Worth  TX  76liV?oo5  (0,7,  oc.-^ 

5483;  TDD  (817)  885-5447.  '  ^      -uo.  io/,op. 

(Southern)  John  T.  Maldonado.  Washington  Sq..  800  Dolorosa.  San  Antomo    TX  78207-4565    r'"^ 

229-6820;  TDD  (210)  229-6885..  •  -  -■ 

Sharon  Jewell,  First  Interstate  Tower  North,  633  i7th  St..  Denver    CO  80202-3607    (30''>  67r-5.;  ■•< 

TDD  (303)  672-5248. 
David  Lafond,  Norris  Cotton  Fed.  BWg.,  275  Chestnut  St..  Manchester.  NH  03101-2487    (603)  e'^G- 

7640;  TDD  (603)666-7518. 
Joseph  Aversano,  3600  W.  Broad  St.,  P.O.  Box  90331.  Richmond,  VA  23230-0331    iS04)  278-4-03 

TDD  (804)278-4501. 

John  Peters.  Federal  Office  BWg.,  909  Ftrst  Ave.,  Suite  200.  Seattle.  WA  93104-1000  (206)  2rO-'^iso 
TDD  (206)  220-5185.  .         ;  -  -    . 

aruc«  Crawford,  Old  Post  Office  &  Courthouse  BIdg..  700  Grant  St.  Pmsburqh  PA  15219-1906  (4i2) 
644-5493;  TDD  (412)  644-5747.  ' 

Lana  J.  Vaeha,  Henry  Reuss  Fed.  Plaza.  3i0  W.  Wisconsin  Ave..  Ste   1380.  Milwaukee   Wl  t'o2iii-^ 
2289;  (414)  297-31 13;  TDD  '  via  1-800-877-8339 
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APPENDIX  E.— Listing  of  HUD  Field  Office  Contacts— Continued 

Sharon  Jewell.  First  Interstate  Tower  North,  633  17th  St.,  Denver.  CO  80202-3607;  (303)  672-5414; 
TDD  (303)  672-5248.  


Telephone  numbers  for  Telecommunications  Devices  for  the  Deaf  (TDD  machines)  are  listed  for  fieW  offices;  all  HUD  numbers,  including  those 
noted*,  may  be  reached  via  TDD  by  dialing  the  Federal  Information  Relay  Service  on  1-800-877-TDDY  or  (1 -800-877-8339)  or  (202)  708- 
9300.  ' 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  581 


RIN  3206-AG49 

Processing  Garnishment  Orders  for 
Child  Support  and/or  Alimony 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  This  document  amends  the 
list  of  designated  agents  in  accordance 
with  information  provided  by  various 
Federal  agencies.  OPM  is  also  correcting 
a  technical  error  that  was  reported  to 
OPM  by  the  Corporation  for  National 
and  Community  Service. 
EFFECTIVE  DATE:  This  amendment  is 
effective  February  24,  1995 
FOR  FURTHER  INFORMATION  CONTACT: 
Murray  M.  Meeker.  Attorney.  Office  of 
the  General  Counsel,  (202)  606-1980. 
SUPPLEMENTARY  INFORMATION: 
Subsequent  to  publication  of  the  list  of 
designated  agents  (Appendix  A)  on  July 
2,  1993  (58  FR  35845).  OPM  was 
advised  of  the  need  for  amendments  to 
the  list.  This  publication  makes  the 
necessary  amendments.  OPM  is  also 
amending  5  CFR  581.101  in  response  to 
a  suggestion  from  the  Corporation  for 
National  and  Community  Service. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  .substantial  number  of  small  entities 
because  their  effects  are  limited  to 
Fedieral  employees  and  their  creditors. 

E.G.  12866.  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

List  of  Subjects  in  5  CFR  Part  581 

Alimony.  Child  Support.  Govenimenl 
employees.  Wages. 
U.S.  Office  of  Personnel  Management 
Lorraine  A.  Green. 

Dtipuly  Director. 

Accordingly.  OPM  is  amending  5  CFR 
part  581  as  follows: 

PART  581— PROCESSING 
GARNISHMENT  ORDERS  FOR  CHILD 
SUPPORT  AND/OR  ALIMONY 

1.  The  authority  citation  for  part  581 
is  revised  to  read  as  follows: 

Authority:  15  II.S.C.  1673;  42  U.S.C.  65(1, 
h61-662;  E.O.  12105.  43  FR  59465.  3  CFR, 
1978Comp.  p.  262. 


§S9f,tO«    EAiMncled] 

2.  Section  581.104  is  amended  by 
removing  the  second  paragraph  (l)(3)l. 

3.  Appendix  A  to  part  581  at  rewissd' 
to  mad  as  follows: 

Appendix  A  to  Part  581— List  of  fltgenls. 
Designated  to  Accept  Legal  Vtacew 

This  appendix  lists  the  ageida 
designated  to  accept  legal  pnoEess  for 
the  Executive  Branch  of  the  UTtiited'. 
States,  the  United  States  Postai  ServiuB, 
the  Postal  Rate  Commission.  tllB-IDistriKt 
of  (lolumbia.  American  Samoa.  Guam, 
the  Virgin  Islands,  and  the  Smithsflniaa: 
Institution. 

L  Departments 

Department  of  Agriculture 

General  Counsel.  Department  of 

Agriculture.  Research  and  Operations. 
Division,  Room  2321,  South  Bui Idingv 
14th  &  Independence  Ave,  SW... 
Washington.  DC  20250;  {202}i720s- 
5565. 

Dt'partiiwnt  of  Commerce 

I .  Bureau  of  the  Census: 
For  employee-obligors  employed  by 
Headquarters,  the  Hagerstowm 
Teleplione  Centec  and  the  Tiucsoa 
Telephone  Center: 
Bureau  of  the  Census.  Personnel 

Division.  ATTN:  Chief.  Personnel  & 

Pay  Systems  Branch.  Room  3254^  FOB. 

m.  Washington.  DC  202301  ('.HWrTfi;)^- 

1320 

For  employ«se-obligors  em^liayedi  bw 
the  Data  Preparation  Division: 
Bureau  of  the  Census.  Data  Pt-eparalion 

Division.  Chief,  Personnel 

Management  Staff.  Room  1 13,  Eldg; 

66,  Jeffersoreville.  IN  47132,  (812) 

288-3323 

For  employee-obligors  empliuyediby  a 
Regional  Office,  to  the  Regional'  Director 
in  the  Regional  Office  to  whifiluthey  ;u» 
assigned.  The  Bureau's  12  Regional 
Offices  are  as  follows: 
Bureau  of  the  Census.  Atlanta  Itegionai 

Office.  101  Marietta  Street  N.V«..  Suite 

3200.  Atlanta,  GA  30303-27tl(id*)*)i 

730-3832 
Bureau  of  the  Census.  Boston)  Regional' 

Office.  2  Copley  Place.  Suite  301.  P.O.. 

Box  9108.  Boston.  MA  0211!7'-*llO». 

(617)424-0500 
Bureau  of  the  Census,  Charlotttf 

Regional  Office,  901  Center  Park 

Drive.  Suite  106.  Charlotte-,  NC 

28217-2935.  (704)  344-6X4.2: 
Bureau  of  the  Census.  ChicafjOiBtegjonai 

Office,  2255  Enterprise  Driwe;.  Suite 

5501.  Westchester.  IL  60134-5W»m. 

(708) 562-1788 
Bureau  of  the  Census,  Dallas  Regional 

Office.  6303  Harry  Hines  Blvd.,  Suite 


210.  Dallas.  TX  75235-5269.  (214) 
767-7500 
Bureau  of  the  Census,  Denver  Regional 
Office,  6900  W.  lefferson  Avenue. 
P.O.  Box  272020  Denver.  CO  80227- 
9020.  (303)  969-6750 
Bureau  of  the  Census.  Detroit  Regional 
Office.  1395  Brewerv  Park  Blvd..  P.O. 
Box  33405.  Detroit.  MI  48232-5405. 
(313) 259-1158 
Bureau  of  the  Census,  Kansas  City 
Regional  Office.  Gateway  Tower  II. 
Suite  600.  400  State  Avenue.  Kansas 
City.  KS  66101-2410.  (913)  551-6728 
Bureau  of  the  Census.  Los  Angeles 
Regional  Office.  15350  Sherman  Way, 
Suite  300,  Van  Nuys,  CA  91406^224, 
(*18) 904-6393 
Bureau  of  the  Census,  New  York 
Regional  Office.  Jacob  J.  Javits  Fed. 
Bldg..  Room  37-130,  26  Federal  Plaza. 
New  York,  NY  10278-0044.  (212) 
264-3860 
Bureau  of  the  Census,  Philadelphia 
Regional  Office.  105  South  7th  Street. 
First  Floor.  Philadelphia.  PA  19106- 
3395. (215)  597-4920 
Bureau  of  the  Census.  Seattle  Regional 
Office.  101  Stewart  Street.  Suite  500. 
Seattle.  WA  98101-1098.  (206)  728- 
5300 

2.  Patent  and  Trademark  Office  (PTO): 
Human  Resources  Manager.  Patent  and 
Trademark  Offica,  Box  3.  Washington. 
DC  20231, (703)  305-8231 
31  United  States  and  Foreign 
Ccmunercial  Service  (US&FCS): 
Director,  Office  of  Foreign  Service 
Personnel.  Room  3815,  14th  & 
Constitution  Avenue.  NW., 
Washington.  DC  20230.  (202)  482- 
3133 

4.  International  Trade  Administration 
(ITA): 

Director.  Personnel  Management 
Division,  International  Trade 
Administration,  Room  4809. 14th  and 
Constitution  Avenue.  NW.. 
Washington.  DC  20230,  (202)  482- 
3438 

5.  National  Institute  of  Standards  and 
Tecluiology  (NIST)  (For  employee- 
obligors  of  the  Headquarters  offices  in 
Gaithersburg  only): 

Human  Resources  Manager,  Office  of 
Personnel  and  Civil  Rights. 
Administration  Building.  Room  A- 
123.  Gaithersburg,  MD  20899.  (301) 
975-3000 

6.  Office  of  the  Inspector  General  (For 
enrfiJoyee-obligors  of  the  Headquarters/ 
Washington.  DC  offices  only): 
Uuinan  Resources  Manager.  Resource 

Management  Division.  Room  7713, 
14th  &  Constitution  Avenue,  NW.. 
Washington.  DC  20230.  (202)  482- 
4948 
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7.  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  (For  employee- 
iligors  in  the  Headquarters  offices. 
'  Vashington,  DC,  and  the  Silver  Spring 
;ind  Camp  Springs.  MD.  and  Sterling  VA 
offices  only): 

piiel.  Human  Resources  Services 
Division.  NOAA,  1315  East-West 
Highway,  Room  13619,  Silver  Spring, 
MD  20910,  (301)  71,3-0524 

I  8.  Office  of  the  Secretary.  Bureau  of 
Economic  Analysis.  Bureau  of  Export 
Administration  (BXA),  Economic 
Development  Administration  (EDA). 
Economics  and  Statistics 
Administration,  Minority  Business 
Dinelopment  Agency  (MBDA),  National 
echnical  Information  Service,  National 
elecommunications  and  Information 
dministration  (NTIA),  Technology 
.dministration,  and  United  States 
Travel  and  Tourism  Administration  (For 
employee-obligors  in  the  Washington, 
DiC.  metro  area  offices  only): 

Human  Resources  Manager,  Office  of 
Personnel  Operations,  Office  of  the 
Secretary.  Room  5005.  14th  & 
Constitution  Avenue,  NW., 
Washington,  DC  20230,  (202)  482- 
3827 

!  9.  Regional  employees  of  NOAA, 
rjilST.  OIG.  BXA.  EDA,  MBDA,  ITA, 
Nl'IA:  to  the  Human  Resources  Manager 
finrvicing  the  region  or  State  in  which 
tney  are  employed: 

a.  Central  Region.  For  NOAA 
qmployee-obligors  in  the  States  of: 
Alabama.  Arkansas,  Florida,  Georgia. 
Illinois.  Indiana.  Iowa.  Kentucky. 
Louisiana.  Michigan.  Minnesota, 
Mississippi,  Missouri,  Ohio,  Tenne.ssee, 
aind  Wisconsin;  for  National  Marine 
Fisheries  Service  employees  in  the 
States  of  North  Carolina.  South 
Carolina,  and  Texas;  for  National 
Weather  Service  employees  in  the  States 
of  Colorado,  Kan.sas,  Nebraska,  North 
Dakota,  South  Dakota,  and  Wyoming; 
aJld  for  employee-obligors  in  the  Bureau 
of  Export  Administration  (BXA), 
Economic  Development  Administration 
(EDA),  Minority  Business  Development 
Agency  (MBDA),  International  Trade 
Administration  (ITA),  in  the  States  of 
Alabama,  Arkansas,  Colorado,  Florida, 
Georgia.  Illinois.  Indiana,  Iowa.  Kansas, 
Kentucky.  Louisiana.  Michigan. 
Minnesota.  Mississippi,  Missouri, 
Nebraska,  New  Mexico,  Ohio, 
Oklahoma.  South  Dakota.  Texas,  West 
Virginia,  and  Wisconsin: 

Human  Resources  Officer,  Central 
Administrative  Support  Center 
(CASC).  NOAA  CC,  Federal  Building. 
601  Ea.st  12th  Street,  Room  1736. 
Kansas  Citv,  MO  64106.  (816)  867- 
2056 


JMI 


b.  Eastern  Region.  For  NOAA 
employee-obligors  in  the  States  of: 
Connecticut.  Delaware.  Maine. 
Maryland,  Massachusetts.  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Ohio,  Pennsylvania, 
Rhode  Island,  South  Carolina,  Vermont, 
Virginia,  West  Virginia,  Puerto  Rico, 
and  the  Virgin  Islands;  and  for 
employee-obligors  in  the  Bureau  of 
Export  Administration  (BXA),  Economic 
Development  Administration  (EDA), 
Minority  Business  Development  Agency 
(MBDA).  and  International  Trade 
Administration  (ITA)  in  the  States  of 
Connecticut.  Delaware,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Pennsylvania,  Rliode 
Island,  South  Carolina,  Tennessee, 
Vermont,  Virginia,  Puerto  Rico,  and  the 
Virgin  Islands: 

Human  Resources  Officer,  Eastern 
Administrative  Support  Center 
(EASC),  NOAA  EC,  200  World  Trade 
Center,  Norfolk,  VA  23510,  (804)  441- 
6516 

c.  Mountain  Region.  For  NOAA 
employee-obligors  in  the  States  of: 
Colorado,  Kansas,  Nebraska.  New 
Mexico,  North  Dakota,  Oklahoma,  South 
Dakota,  Texas  and  Wyoming:  and  for 
National  Weather  Service  employees  in 
the  States  of  Alabama,  Arkansas, 
Florida,  Georgia,  Louisiana,  Mississippi, 
New  Mexico,  Oklahoma,  Tennessee, 
Texas,  and  Puerto  Rico;  and  for 
employee-obligors  in  the  Bureau  of 
Export  Administration  (BX.^);  Economic 
Development  Administration  (EDA) 
(Utah  only);  Minority  Business 
Development  Agency  (MBDA);  National 
Institute  of  Standards  and  Technology 
(NIST)  (Hawaii  only);  Office  of  the 
Inspector  General  (OIG);  National 
Telecommunications  and  Information 
Administration  (NTIA);  in  the  States  of: 
Colorado,  Iowa,  Louisiana,  Missouri, 
Montana,  New  Mexico,  North  Dakota, 
Oklahoma,  South  Dakota,  Texas,  and 
Utah: 

Human  Resources  Officer,  Mountain 
Administrative  Support  Center 
(MASC),  NOAA  MC.  325  Broadway. 
Boulder.  CO  80303-3328.  (303)  497- 
6305 

d.  Western  Region.  For  NOAA 
employee-obligors  in  the  States  of: 
Ala.ska.  Arizona,  California,  Hawaii, 
Idaho,  Montana,  Nevada,  Oregon,  Utah, 
Washington,  American  Samoa,  and  the 
Trust  Territories,  and  for  emplovee- 
obligors  in  the  Bureau  of  Export 
Administration  (BXA).  Economic 
Development  Administration  (EDA). 
Minority  Busine.ss  Development  Agency 
(MBDA),  Office  of  the  Inspector  General 
(OIG),  and  International  Trade 


Administration  (ITA);  in  the  States  of 
Ala.ska,  Arizona,  California,  Hawaii, 
Idaho.  Nevada.  Oregon,  Utah, 
Washington,  American  Samoa,  and  the 
Trust  Territories: 

Human  Resources  Officer,  Western 
Administrative  Support  Center 
(WASC).  NOAA  WC,  7600  Sand  Point 
Way  NE,  Bin  C15700,  Seattle,  WA 
98115-0070,  (206)  526-6057 

10.  In  cases  where  the  name  of  the 
operating  unit  cannot  be  determined: 
Director  for  Human  Resources 

Management,  Department  of 

Commerce,  Room  5001,  14th  & 

Constitution  Avenue,  NW.. 

Washington,  DC  20230,  (202)  482- 

4807 

Department  of  Defense 

General  Notice  for  Certain  Civilian 
Employees  of  the  Army  and  the  Navy. 

Effective  February  1,  1995,  the 
Assistant  General  Counsel  for 
Garnishment  Operations,  Defense 
Finance  and  Accounting  Service, 
Cleveland  Center  (DFAS-CL/L),  will  be 
the  designated  agent  for  legal  process  for 
garnishment  for  child  support  and 
alimony  from  the  pay  of  civilian 
employees  who  work  at  various 
Department  of  Defense  installations  and 
activities  located  throughout  the  United 
States,  but  who  are  paid  by  DFAS 
payroll  centers  in  Charleston  and 
Pensacola. 

Due  to  the  on-going T:onsolidation  of 
local  installation  payroll  offices  into 
DFAS  Charleston  and  Pensacola,  it  is 
impossible  to  give  an  accurate  and 
detailed  list  here  of  those  activities  for 
which  DFAS-CL/L  will  serve  as  agent 
for  process.  Further,  DFAS  is  aware  that 
child  support  and  alimony 
garnishments  will  continue  to  be  sened 
at  various  installations  until  this 
consolidation  is  complete. 

Accordingly,  the  time  standards 
expressed  in  title  5  of  the  Code  of 
Federal  Regulations,  part  581,  will  begin 
to  run  only  after  the  garnishment  is 
received  by  DFAS-CL/L.  After  it  is 
received,  DFAS-CL/L  will  process  the 
garnishment  in  accordance  with  the 
provisions  of  5  CFR  part  581. 

For  those  employees  known  to  be 
paid  by  the  DFAS  Charleston  or 
Pensacola  payroll  centers,  the 
garnishment  should  be  served  hv 
certified  mail  directly  on  DFAS-<:L/L  at 
the  following  address: 

Assistant  General  Counsel  for 
Garnishment  Operations,  Defense 
Finance  and  Accounting  Service. 
Cleveland  Center-Code  L.  P.O.  Box 
9980002.  Cleveland,  OH  44199-80(iJ. 
(216) 522-5956 
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Other  Department  of  Defense 
Fmployees: 

Army 

a.  Civilian  employees  in  Germany: 
Clommander.  266th  Theater  Finance 

C:orps.  Attention:  AEUCF-CPF.  APO 

NY  09007-0137,  049-6221-57-8911. 

Aulovon:  370-8911 

I).  Nonappropriated  fund  civilian 
employees  of  the  Army: 

Post  Exchanges: 
.Army  and  Air  Force  Exchange  Service. 

.Attention:  CM-G-RI.  P.O.  Box 

660202.  Dallas,  TX  75266-0202.  (214) 

312-2011 

c.  All  other  Army  personnel,  active 
and  retired: 

Director,  DFAS-Indianapolis  Center, 
Attention:  DFAS-I-GG,  Indionapolis. 
IN  46249,  (317)  542-2155 

d.  See  General  Notice,  above,  for 
certain  civilian  entployees  of  the  Army 
and  Navy. 

Nnvy 

Active  duty,  reserve,  and  retired 
members  of  the  Fleet  reserve: 
Director,  DFAS-Cleveland  Center.  Offiee^ 
of  General  Counsel.  Attention:  Code 
L.  P.O.  Box  998002,  Cleveland.  OH 
44199-8002,  (216)  522-5301 
Process  affecting  the  pay  of  civilian 
employees  of  the  Department  of  the 
Navy,  including  the  Marine  Corps; 

(i)  If  currently  employed  at  Navy  or 
Marine  Corps  activities  (including, 
nonappropriated  fund  instrumentalities) 
or  installations  situated  within  the 
territorial  jurisdiction  of  the  issuing 
court,  such  process  may  be  served  on 
the  commanding  officer  or  head  of  such 
activity  or  installation,  or  principal 
assistant  specifically  designated  in 
writiug^by  such  official.  (See  General 
Notice,  above,  for  certain  civilian 
employees  of  the  Army  and  Navy.) 

(ii)  In  other  cases  involving  civilian 
employees,  such  process  may  be  served 
in  the  manner  indi4:ated  below: 

{.\)  If  pertaining  to  civil  service 
personnel  of  the  Navy  or  Marine  Corps, 
not  covered  by  (a)  or  by  the  General 
Notice  above,  such  process  may  be 
ser\ed  on: 

Director  of  Civilian  Personnel  Law, 
Office  of  the  General  Counsel,  Navy 
Department,  Washington.  DC  20390, 
(703) 696-4717 

(B)  If  pertaining  to  non-civil  seruice 
civilian  personnel  of  Navy  Exchanges  or 
related  nonappropriated  fund 
instrumentalities  administered  by  thK 
Navy  by  Resale  System  Office,  such 
process  may  he  served  on: 
Commanding  Officer,  Navy  Kxchange 
Service  Command,  Attention:  6)ffire 


of  Counsel,  3280  Virginia  Beach 
Blvd.,  Virginia  Beach,  VA  23452. 
(804)631-3614 

(C)  If  pertaining  to  non-civil  service 
personnel  of  Navy  clubs,  messes,  or 
recreational  facilities  (non-appropriated 
funds),  such  process  may  be  served  on: 
Chief  of  Navy  Personnel,  Director, 

Morale.  Welfare,  and  Recreation 
Division  (MWR).  Washington,  DC 
20370,  (202)  433-3005 

(D)  If  pertaining  to  non-civil  service 
civilian  personnel  of  other 
nonappropriated  fund  instrumentalities 
which  fall  outside  the  purview  of  the 
Chief  of  Navel  Personnel  or  the 
Commanding  Officer.  Navy  Re.sale 
Systems  Office,  such  as  locally 
established  morale,  welfare,  and  other 
social  and  hobby  clubs,  such  process 
may  be  served  on  the  commanding 
officer  of  the  activity  concerned. 

(E)  If  pertaining  to  non-civil  service 
persoimel  of  any  Marine  Corps 
nonappropriated  fund  instrumttntalities. 
such  proce.ss  may  be  served  on  the 
commanding  officer  of  the  activity 
concerned. 

Marine  Corps 

Active  duty  and  reserve  military 

members: 

Director,  DFAS-Kansas  Citv  Center 
(Code  G),  Kansas  City.  MO  64197- 
0001,(816)926-7103 
Retired  military  members; 

Director.  DFAS-Cleveland  Center,  Office 
of  General  Counsel.  Attention:  Code 
L,  P.O.  Box  996002,  Cleveland,  OH 
44199-8002.  (216)  522-5301 
(For  <:ivilian  employees  of  the  Marine 

Corps,  see  the  listing  above  for  civilian 

employees  of  the  Navy.) 

Air  Force 

1.  A<:tive  duty.  Reserve,  Air  National 
Guard  (ANG);  and  civilian  employees  of 
appropriated  fund  activities. 
Director,  DFAS-Denver  Center, 

Attention:  GL,  Denver,  CO  80279- 
5000,  (.103)  676-7524 

2.  Retired  military  members: 
DFAS-Cleveland  Center,  Office  of 

General  Counsel,  Code  L,  P.O.  Box 
998002,  Cleveland.  OH  44199-8002. 
(216) 522-5301 

3.  Nonappropriated  fund  civilian 
employees  of  base  exchanges: 

Armv  and  Air  Force  Exchange  Service. 
Attention:  FA-F/R,  P.O.  Box  6.50038. 
Dallas.  TX  75265-0038.  (214)  312- 
2119 

4.  Civilianemployees  of  all  other  Air 
Force  nonappropriated  fund  activitie.s; 
HQ  AFNtWRC/GC,  Randolph  AFB.  TX 

78150-70(M>.  (3121832-6691 


Defense  Advance  Research  Project 
Agency,  Air  Force  District  of 
Washington,  Accounting  and  Finance 
Office,  Attention:  15DA  .Washington. 
DC  20332-5260.  (202)  767-4211 

Defense  Communications  Agency, 
General  Counsel  or  Deputy  General 
Counsel.  Office  of  the  General 
Counsel  (Code  AL),  Defense 
Communications  Agency, 
Washington,  DC  20305-2000,  (202) 
692-2009 

Defense  Contract  Audit  Agency, 
Director  of  Personnel.  Cameron 
Station.  Alexandria,  VA  22304-6178, 
(7031 274-7325 

Defense  Finance  and  Accounting 
Service,  Director,  DFAS-Columbus 
Center,  Attention:  AEP.  P.O.  Box 
182317,  Columbu.s,  OH  43218-2317, 
(614) 338-7232 

Defense  Intelligence  Agency,  General 
Counsel,  The  Pentagon.  Washington, 
DC  20340-1029,  (202)  697-3945 

Defen.se  Investigative  Service,  Deputy 
Director  (Resources).  1900  Half  Street, 
SW.. Washington,  DC  20324-1700, 
(202)475-1311 

Defense  Logistics  Agency 

1.  For  civilian  employees  of  the 
following  Defense  Logistics  Agency 
(DLA)  activities: 

Headquarters,  Defense  Logistics  Agency 
Defense  Administrative  Support  Center 
Defense  Technical  Information  Center 
Defense  Industrial  Plant  Equipment 

Center 
Defense  Construction  Supply  Center 
DLA  Systems  Automation  Center 
Information  Processing  Center — 

Columbus 
Dtjfense  Reutilization  and  Marketing 

Ser\ice 
Defense  Cx)ntract  Management 

Command 
Defense  Contract  Management  District 

North  Central 
Defense  Contract  Management  Distri<;t 

Northea.st 
Defense  Contract  Management  District 

Soxith 
Defense  Contract  Management  Di.strict 

West 
Defense  Contract  Management  District- 
Los  Angeles 
Defense  Depot — Columbus 
Defense  Depot — Memphis 
Dtifense  Distribution  Region  East 
Defense  Distribution  Region  West 
Director,  DFAS-Columbus  Center. 

Attention:  AEP,  P.O.  Box  182317. 

Columbu.s,  OH  43218-2317.  (614) 

338-7232 

2.  Defen.se  Electronics  Supply  Clenter: 
Accounting  and  Finance  Officer  (DESC- 

CF).  l.=S07  Wilmington  Pike.  Dayton. 

on  45444-5000,  (513)  296-6415 


3.  Defense  General  Supply  Center: 
A<x:ounting  and  Finance  Officer  (DGSC- 

CF),  Richmond,  VA  23297-5000, 
(804) 275-4847 

4.  Defense  Personnel  Support  Center: 
Ai;counting  and  Finance  Officer  (DPCS- 

CF),  2800  South  20th  Street, 
Philadelphia,  PA  19101-8411).  (215) 
737-2741 

5.  Defense  Depot,  Ogden: 
Accounting  and  Finance  Officer 

(DDOU-CF),  Ogden.  \JT  84407-5000. 

<816) 399-7538 

B.  Transition  Management  Office. 
Cteveland: 
Atcounting  and  Finance  Officer  (TMO- 

|CLE-CF).  Anthony  J.  Celebrezze 

■Federal  Office  Building,  1240  East 

Ninth  Street.  Cleveland,  OH  44199- 

2064,  (216)  552-6490 

7.  Transition  Management  Office.  St. 
Lcuis: 
Accounting  and  Finance  Officer  (TMO- 

^TL-<:F).  1222  Spruce  Street,  St. 

Loui.s.  MO  63103.  (314)  331-5299 

Defense  Mapping  Agency 

1.  For  employees  of  the  DMA  Cximbat 
Support  Center,  the  DMA 
Hydrographic/Topographic  Center,  the 
Defense  Mapping  School,  and 
Headquarters: 

Associate  General  Coun.sel,  DMA 
Hydrographic/Topographic  Center. 
JB500  Brookes  Lane,  Washington.  DC: 
p0315-0030, (202)  227-2268 

2.  For  employees  of  the  DM.'V 
Aerospace  Center: 

Assodale  General  Counsel.  DMA 
{Aerospace  Center.  3200  South  Second 
Street.  St.  Louis.  MO  63118-3399. 
(314) 263-4501 
a.  For  employees  of  the  DMA  Reston 

Center,  the  DMA  Systems  Center,  and 

the  DMA  Telecommunications  Services 

Center: 

Associate  General  Counsel.  DMA 
Systems  Center,  12100  Sunset  Hills 
Road.  Suite  200.  Reston.  VA  22090- 
[1207,  (703)  487-8106 

Dd&inse  Nuclear  Agency 

^l  For  employees  at  Kirtland  AFfi. 
New  Mexico: 
Director,  Defense  Finante  and 

nct;ounting  Service.  Attention:  JA. 

Denver.  CO  80279-5000.  (303)  676- 

^524 

L  For  all  other  DNA  (imployees: 
General  Counsel,  Defense  Nuclear 

Agency.  6W)1  Telegraph  Road. 

Alexandria,  VA  22310-3398,  (703) 

^5-7681 

Uiilformed  Services  U4iiversity  of  tin- 
Health  Sciences 

Director.  Personnel/Manpower. 


Civilian  Personnel, 
4301  Jones  Bridge  Road. 
Bethesda,  MD  20814^799, 
(301) 295-3081 

With  respect  to  other  civilian 
employees  of  Department  of  Defense 
agencies,  or  other  employing  activities 
within  the  Department  of  Defense  or  the 
Military  Department,  the  Director  of  the 
agency  or  activity  shall  assist  by 
receiving  and  forwarding  process  to  tht- 
designated  agent  in  the  appropriate 
disbursing  office. 

Department  of  Education 

Assistant  General  Coun.sel. 

Division  of  Business  and  Administrative 

Law. 
Room  4091.  FOB-6. 
400  Maryland  Avenue.  SW.. 
Washington.  DC  20202-2110. 
(202) 401-3690 

Department  of  Energy 

Power  Administrations 

1.  Alaska  Power  Administration: 
Administrator. 

Alaska  Power  Administration. 
Department  of  Energy, 
P.O.  Box  020050, 
Juneau.  AK  99802-0050. 
(907) 586-7405 

2.  Bonneville  Power  .Administration: 
Chief, 

Payroll  Section  DSDP. 
Bonneville  Power  Administration. 
Department  of  Energy. 
905  NE.  11th  Avenue. 
Portland.  OR  97232. 
(503) 230-3203 

3.  Soutlieastern  Power 
Administration: 

Chief, 

Payroll  Brant.h. 

Department  of  Energy. 

Room  lE-184, 

Forn^sta!  Building, 

lOOO  Independence  Avenue.  SW.. 

Washin^on,  DC  20585. 

(202) 586-5581 

4.  Southwestern  Power 
.Administration: 

Chief  Counsel, 

Southwestern  Power  Administration. 

Department  of  Energy, 

P.O.  Box  Drawer  1619, 

Tulsa,  OK  74101. 

(918) 581-7426 

5.  Western  Area  Power 
Administration: 
General  Counsel, 

Western  Area  Power  Administration. 
Department  of  Energy. 
P.O.  Box  3402. 
Golden,  CO  80401. 
(.303)  231-1.529 


Field  Offices 

1.  Albuquerque  Operatidns  Office: 
Chief  (xiunsel, 

Albuquerque  Operations  Office. 
Department  of  Energy. 
P.O.  Box  540(1. 
Albuquerque.  NM  87115. 
(505) 844-7265 

2.  Cihicagrj  OpiTalions  Office: 
('liief  Coun.sel. 

Chicago  Operations  Office, 
Department  of  Energy, 
9800  South  Cass  Avenue. 
Argonne.  IL  604.39. 
(312)972-2032 

3.  Idaho  Operations  Offiie: 
Chief. 

Field  Office  Accounting  StK;tion. 
Finance  and  Budget  Division. 
Dt;partment  of  Energv. 
785  DOE  Place. 
Idaho  Falls,  ID  83402. 
(208) 526-1822 

4.  Nevada  Operations  Ollice: 
Chief. 

Payroll  Branch,  CJR-Alil. 
Department  of  Energv. 
GTN  Building.  Room  2.59. 
Washington,  DC  20585. 
(301)903^012 

5.  Oak  Ridge  Operations  Office: 
Chief  Coun.sel. 

Oak  Ridge  Operations  Office, 

Department  of  Energv. 

PO.  Box20(K)l. 

Oak  Ridge.  TN  37H31-8510. 

(615)576-1200 

6.  Richland  0})t:raIions  Offii^e; 
C;hief  Coun.sel. 

Richland  Operations  Office, 
Department  of  Energv. 
P.O.  Box  550. 
Richland.  WA  99352, 
(509)376-7311 

7.  San  Francisco  Opef;ilio.''.s  Office: 
Chief. 

.Accounting  Branch. 

Financial  Management  Division. 

Department  of  Energy. 

1333  Broadway. 

Oakland.  CA  94612. 

(415)27.3-4258 

8.  .Savannah  River  OfM-ralious  Office: 
Director,  Financial  Managt^nient  iind 

Program  Support  Division, 
IXspartment  of  Energv.  P.O.  Bo\  A. 
Aiken.  SC  29802.  (803)  72.5-5590 

9.  Washington  IX;  Headquarters, 
I'itt.sburgh  Naval  Reactors  Office, 
Schenectady  Naval  Reactors  Offi(  f,  and 
all  other  organizations  within  the 
Departmetit  of  Energv: 

C:hipf.  Payrt)ll  HranrJi,  CR-431 . 

I)«-f>,-irtment  of  Energy.  GTN  Kcilding. 
Hmtm  E-259.  Washington.  DC  20S85. 
(ttll  I  903-4012 


iMI 
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JMI 


Department  of  Health  and  Human 
Services 

1.  For  the  garnishment  of  the 
remuneration  of  employees  of  the 
Department  of  Health  and  Human 
Services: 

Garnishment  Agent,  Office  of  General 
Counsel,  Room  5362-North  Building. 
330  Independence  Ave.,  SW.. 
Washington,  DC  20201.  (202)  619- 
Ol-SO 

2.  For  the  garnishment  of  benefits 
under  Title  II  of  the  Social  Security  Act, 
legal  process  may  be  serxed  on  the 
office  manager  at  any  Social  Security 
District  or  Branch  Office.  The  addresses 
and  telephone  numbers  of  Social 
Security  District  and  Branch  Offices 
may  be  found  in  the  local  telephone 
director)'. 

Department  of  Houaing  and  Urban 
Development 

Chief,  Systems  Support  Branch, 
Evaluation  and  Systems  Division, 
Department  of  Housing  and  Urban 
Development.  4.51  7th  Street,  SW., 
Room  2102,  Washington,  DC  20410. 
(202)  75,5-6116 

Headquarters 

Chief,  Systems  Support  Branch, 
.  Technology  Support  Division. 

Department  of  Housing  and  Urban 

Development.  451  7th  Street.  SW.. 

Room  2256.  Washington.  IX  20410 

(202) 708-0241 

New  England  (Massachusetts,  Maine, 
Vermont,  New  Hampshire,  Rhode 
Island,  and  Connecticut) 

Personnel  Officer.  Department  of 
Housing  and  Urban  Development, 
Thomas  P.  O'Neill,  Jr.,  Federal 
Building.  10  Cau.sewav  Street,  Room 
375.  Boston.  MA  02222,  (617)  565- 
.5435 

New  York.  New  Jersey 

Personnel  Officer.  Department  of 
Housing  and  Urban  Development.  26 
Federal  Plaza,  New  York.  NY  10278, 
(212) 264-0782 

Mid-Atlantic  (Pennsylvania,  Maryland. 
Washington,  DC.  West  Virginia. 
Virginia,  and  Delaware) 

Personnel  Officer,  Department  of 
Housing  and  Urban  Development, 
Libertv  Square  Building.  105  South 
7th  Street,  Philadelphia,  PA  19106. 
(215) 597-2613 

Southeast  (Georgia,  North  Carolina. 
Kentucky.  Tennessee.  South  Carolina. 
Alabama.  Mississippi.  Puerto  Rico,  and 
Florida), 

Personnel  Officer,  Department  of 
Housing  and  Urban  Development. 


Richard  B.  Russell  Federal  Building, 
75  Spring  Street.  SW..  Atlanta.  GA 
30303.  (404)  331-4078 

Midwest  (Illinois.  Minnesota. 
Wisconsin,  Michigan,  Ohio,  and 
Indiana) 

Personnel  Officer,  Department  of 
Housing  and  Urban  Development, 
Ralph  H.  Metcalfe  Federal  Building, 
77  West  Jackson  Boulevard  Chicago, 
IL  60604.  (312)  353-.5960 

Southwest  (Texas,  Oklahoma.  Arkansas. 
Louisiana,  and  New  Mexico) 

Personnel  Officer,  Department  of 
Housing  and  Urban  Development, 
1600  Throckmorton,  P.O.  Box  2905, 
Fort  Worth,  TX  76113.  (817)  885-5471 

Great  Plains  (Kansas.  Missouri,  Iowa, 
and  Nebraska) 

Personnel  Officer.  Department  of 
Housing  and  Urban  Development, 
Gateway  Tower  II,  400  State  Avenue, 
Kansas  City,  KS  66101 .  (913)  551- 
5419 

Rocky  Mountain  (Colorado,  Montana, 
North  Dakota,  South  Dakota,  Wyoming, 
and  Utah) 

Personnel  Officer,  Department  of 
Hou.sing  and  Urban  Development. 
First  Interstate  Tower  North.  633  17th 
Street,  Denver,  CO  80202,  (303)  671- 
5259 

Pacific/Hawaii  (California,  Nevada. 
Arizona,  and  Hawaii) 

Personnel  Officer.  Department  of 
Housing  and  Urban  Development, 
Phillip  Burton  Federal  Building,  and 
U.S.  Courthouse.  450  Golden  Gate 
Avenue,  P.O.  Box  36003,  San 
Francisco,  CA  94102,  (415)  556-7142 

Northwest/Alaska  (Washington,  Oregon, 
Idaho,  and  Alaska) 

Personnel  Officer.  Department  of 
Housing  and  Urban  Development, 
Federal  Office  Building,  909  First 
Avenue,  Suite  200.  Seattle,  WA 
98104,  (206)  220-5125 

Department  of  the  Interior 

Chief,  Payroll  Operations  Division.  Attn: 
Code  D-2605,  Bureau  of  Reclamation, 
Administrative  Service  Center, 
Department  of  the  Interior,  P.O.  Box 
272030,  7201  West  Mansfield  Avenue. 
Denver.  CO  80227-9030,  (303)  969- 
7739 

Department  offuatice 

Offices.  Boards,  and  Divisions, 
Personnel  Office,  12th  &  Pennsylvania 
Avenue,  NW.,  Room  5216. 
Washington,  DC  20530,  (202)  514- 
6008 


Office  of  the  Inspector  General, 
Personnel  Division,  1425  New  York 
Avenue,  NW.,  Suite  7000, 
Washington,  DC  20005,  (202)  616- 
4501 

For  employees  of  any  office  of  a 
United  States  Attorney  and  for 
employees  of  the  Executive  Office  tor 
United  States  Attorneys: 
Assistant  Director.  Executive  Office  for 
United  States  Attorneys.  Personnel 
Staff,  Bicentennial  Building,  600  E 
Street,  NW.,  Room  8017,  Washington, 
DC  20530 
United  States  Marshals  Service, 
Personnel  Office,  600  Army  Navy 
Drive,  Room  850.  Arlington.  VA 
22202-4210.  (202)  307-9637 
Office  of  Justice  Programs.  Office  of 
Personnel,  633  Indiana  Avenue.  NW  . 
Room  600.  Washington,  DC  20530, 
(202)  307-0730 
U.S.  Trustees  Programs.  Personnel 
Office.  901  E  Street.  NW..  Room  770. 
Washington,  DC  20530.  (202)  616-    , 
1000 
Drug  Enforcement  Administration, 
Office  of  Personnel,  Employee 
Relations  Unit,  700  Army  Navy  Drive. 
Room  3164.  Arlington.  VA  22202- 
4210, (202)  307-1222 
Immigration  and  Naturalization  Service, 
Director  of  Personnel,  C.^B  Building. 
Room  624,  Washington,  DC  20536, 
(202) 514-3964 
Federal  Prisons  Systems,  U.S. 
Penitentiary,  Personnel  Office,  1300 
Metropolitan,  Leavenworth,  KS 
66048.  (913)  682-6700 
Federal  Prisons  Systems,  Federal 
Correctional  Institution,  Personnel 
Office.  Route  37.  Danbury.  CT  06811. 
(203) 743-6471 
Federal  Prisons  Systems.  Personnel 
Office,  320  1st  Street,  NW.,  Room  161. 
Washington.  DC  20534,  (202)  307- 
3135 
Federal  Prisons  Systems,  U.S. 
Penitentiary.  Personnel  Office, 
Highway  63  South.  Terre  Haute.  IN 
47808.  (812)  238-1531 
Federal  Prisons  Systems,  U.S. 
Penitentiary,  Personnel  Office,  RD»5, 
Lewisburg.  PA  17837.  (717)  523-1251 
Federal  Prisons  Systems,  Federal 
Correctional  Institution,  Personnel 
Office,  P.O.  Box  1000,  Anthony.  NM 
88021.(915)886-3422 
Federal  Prisons  Systems,  Federal 
Correctional  Institution,  Personnel 
Office,  Kettler  River  Road,  Sandstone. 
MN  55072.  (612)  245-2262 
Federal  Prisons  Systems,  U.S. 
Penitentiary,  Personnel  Office.  601 
McDonough  Blvd..  SE.,  Atlanta.  GA 
30315,  (404)  622-€241 
Federal  Prisons  Systems,  Federal 
Correctional  Institution.  Personnel 


Office,  P.O.  Box  9999,  Milan.  Ml 

48160.(313)439-1511 
Federal  Prisons  Systems.  Federal 

(porrectional  Institution.  Personnel 

Office.  P.O.  Box  888,  Ashland.  KY 

41105,(606)928-6414 
Federal  Prisons  Systems,  Federal 

Correctional  Institution,  Personnel 

Office,  501  Capital  Cir.,  NE.. 

Tnllahassee.  FL  32301.  (904)  878- 

^173 
Federal  Prisons  Systems.  Federal 

Correctional  Institution,  Personnel 

Office,  Greenbag  Road,  iMorgantown. 

WV  26505,  (304)  296-4416 
Federal  Prisons  Systems.  U.S.  Medical 

Center,  Federal  Prison,  Personnel 

Office,  1900  W.  Sunshine, 

Springfield.  MO  65808.  (417)  862- 

7041 
Federal  Prisons  Systems.  Federal 

Correctional  Institution.  Personnel 

Office,  2113  N.  Hvv7  175,  Scagovilie. 

TX  75159.  (214)287-2911 
Federal  Prisons  Systems,  Federal 

Correctional  Institution,  Personnel 

Office,  1000  River  Road.  Petersburg. 

VA  23804-1000.  (804)  733-7881 
Federal  Prisons  Systems,  Federal  Prison 

Camp.  Personnel  Offic-e,  Glen  Ray 

Road.  Box  B,  Alderson,  WV  2491(1. 

(304) 445-2901 
Federal  Prisons  Systems,  U.S. 

Penitentiary,  Personnel  Office,  3901 

Klein  Blvd.",  Lompoc,  CA  93436.  (805) 

735-3245 
Fe(peral  Prisons  Systems.  Federal 

Correctional  Institution,  Personnel 

Office,  Highway  66  West.  El  Reno.  OK 

5^3036.  (405)  262^875 
Federal  Prisons  Sy.stems.  Federal 

(torrectional  Institution.  Personnel 

Office.  9595  W.  Quincv  Avenue, 

Unglewood.  CO  80123'  (303)  98.5- 

1566 
Federal  Prisons  Systems.  Federal 

Correctional  Institution.  Personnel 

Office.  1299  Seaside  Avenue. 

Terminal  Island.  CA  90731,  (310) 

831-8961 
Federal  Prisons  Systems,  U.S. 

Penitentiary,  Personnel  Office.  Rt.  5. 

P.O.  Box  2000,  Marion.  IL  62959. 

(618) 964-1441 
Federal  Prisons  Systems.  Fetleral 

Correctional  Institution.  Personnel 

Office.  3150  Norton  Road,  Fort  Worth. 

TX  76119,  (817)535-2111 
Federal  Prisons  Systems,  Metropolitan 

Correctional  Center,  Personnel  Office. 

150  Park  Row,  New  York.  NY  10007. 

(212)  791-91.30 
Federal  Prisons  Systems.  Federal 

Correctional  Institution.  Personnel 

Office.  P.O.  Box  1000.  Butner.  NC 

27.509.  (919)  57.5-4541 
Federal  Prisons  Systems.  Federal 

Correctional  Institution.  Personnel 

Office.  RR  #2.  Box  820.  Safford.  AZ 

85546.(602)348-1337 


Federal  Prisons  Systems.  Bureau  of 

Prisons,  South  Central  Regional 

Office,  Personnel  Office.  4211  Cedar 

Springs.  Suite  300.  Dallas.  TX  75219, 

(214) 767-9700 
Federal  Prisons  Systems,  Federal 

Correctional  Institution.  Personnel 

Office.  Oxford.  WI  53952.  (608)  5«4- 

5511 
Federal  Prisons  Systems.  Federal 

Medical  Center.  PersonneJ  Office. 

3301  Leestown  Road.  Lexington.  KY' 

40511.(606)255-6812 
Federal  Prisons  Systems.  Federal 

Correctional  Institution.  Personnel 

Office.  5701  8th  Street.  Dublin.  C^ 

94568. (510)  833-7500 
Federal  Prisons  Systems.  Federal 

Correctional  Institution.  Personnel 

Office.  8901  S.  Wilmot  Road.  Tucson. 

AZ  85706.  (602)  574-7100 
Federal  Prisons  Systems.  Bureau  of 

Prisons,  Personnel  Office,  SE  Regional 

Office.  523  McDonough  Blvd..  SE.. 

Atlanta,  GA  30315.  (404)  624-5252 
Federal  Prisons  Systems,  North  Centra  I 

Regional  Office.  Personnel  Office,  4th 

&  State  Avenue.  8th  Floor-Tower  11. 

Kansas  City.  KS  66101-2492.  (913) 

551-1144 
Federal  Prisons  Systems.  Bureau  of 

Prisons,  Personnel  Office,  NE  Region. 

U.S.  Customs,  2nd  &  Chestnut.  7th 

Floor.  Philadelphia,  PA  19106.  (215) 

597-6302 
Federal  Prisons  Systems,  Bureau  of 

Prisons.  Personnel  Office,  W.  Regional 

Office.  7950  Dublin  Blvd..  3rd  Floor. 

Dublin.  CA  94568.  (510)  803-4710 
Federal  Prisons  Systems,  Metropolitan 

Correctional  Center,  Personnel  Office. 

71  W.  Van  Buren  Street.  Chicago.  11. 

60605.  (312)  322-0567 
Federal  Prisons  Systems.  Metropolitan 

Correctional  Center.  Personnel  Office. 

808  Union  Street.  San  Diego.  CA 

92101.  (619)  232-t311 
Federal  Prisons  Systems.  Metropolitan 

Correctional  Center.  Personnel  Office, 

15801  SW  137th  Avenue.  Miami.  FT. 

33177.(305)255-6788 
Federal  Prisons  Systems.  Federal 

Correctional  Institution.  Personnel 

Office.  1101  John  A.  Denie  Road. 

Memphis.  TN  38134.  (901)  372-2269 
Federal  Prisons  Systems.  Federal  Prison 

Camp.  Personnel  Office.  P.O.  Box 

1000.  Montgomery.  PA  17752.  (717) 

547-1641 
Federal  Prisons  Systems.  Federal 

Correctional  Institution.  Personnel 

Office.  P.O.  Box  730.  HWY  95. 

Bastrop.  TX  78602-0730.  (512)  321- 

3903 
Federal  Prisons  Systems.  Federal  Prison 

Camp.  Personnel  Office.  Eglin  AFB. 

Eglin  AFB.  FL  32542.  (904)  882-«522 
Federal  Prisons  Systems.  Federal 

Correctional  Institution.  Personnel 


Office.  565  E  Renfroe  Road.  Talladej^. 

AL  35160.  (205)  362-0410 
Federal  Prisons  Systems.  Federal  Prison 

C^mp.  Personnel  Office.  P.O.  Box  500. 

Boron.  CA  93516.  (619)  7B2-5161 
Federal  Prisons  Systems.  Federal 

Correctional  Institution.  Personnel 

Office.  1900  Simler  Avenue.  Big 

Spring.  TX  79720.  (915)  263-a304 
Federal  Prisons  Systems,  Federal 

Correctional  Institution.  Pe'^r-nnel 

Office.  P.O.  Bex  600.  Otisviile.  NY 

10963. (914)  386-5855 
Federal  Prisons  Systems.  Fedwnd 

Correctional  Institution.  Personnel 

Office.  P.O.  Box  300.  Ravbrook.  NY 

12977.  (518)  891-.5400 
Federal  Prisons  Systems.  Fedfral 

Correctional  Institution.  Personnel 

Office.  37900  North  45th  .Avonue. 

Dept.  1680.  Phoenix.  .\Z  8.1027.  (602) 

465-5112 
Federal  Prisons  Systems.  Federal 

Correctional  Institution.  Pr>rsoniip| 

Office.  P.O.  Box  5050.  Oakd.ile.  \Ji 

71463.  (318)  335^070 
Federal  Prisons  Systems.  Fedural 

Medical  Center.  Personnel  On"!(:e.  P.O. 

Box  4601).  Rochester.  MN  55901.  {',1)7] 

287-0674 
Federal  Prisons  Systems.  Federal 

Correctional  Institution.  Persor.m'l 

Office.  P.O.  Box  1000.  Lo.~tto.  PA 

15940.(814)472^140 
Federal  Prisons  Systems.  Federal  Prison 

Camp.  Personnel  Office.  Maxwell 

AP'B.  Montgomery.  AL  361 12.  (205) 

H34-3681 
Federal  Prisons  Systems.  Fede.-al 

Correctional  In.stitution.  Per.sonnol 

Office.  3625  FCI  Road.  Marianna.  FL    , 

32446,  (904)  526-63  77 
Federal  Prisons  Systems.  Metropolitan 

Detention  Center.  Personnel  Offii.e. 

535  N.  Alameda  Street.  Los  Angeles. 

CA  90012.  (213)  485-0439 
Federal  Prisons  Systems.  Federal  Prisjjn 

C^mp.  Personnel  Office.  P.O.  Box  6K(). 

Yankton.  SD  57078.  (605)  66.5-3265 
Federal  Prisons  Systems.  Federal  Pri.son 

Camp.  Personnel  Office.  Drawer  2197. 

Bryan.  TX  77803.  (409)  82.3-1879 
Federal  Prisons  Systems.  Federal  Prison 

Camp.  Personnel  Office.  Sauflev 

Field.  Pensacola.  FL  32509.  (9<>4) 

4.17-1911 
Federal  Prisons  Systems.  Federal 

Corredional  Institution.  Personnel 

Office.  3600  Guard  Road.  I^mpoc.  CA 

9.1436.(805)736-4154 
Federal  Prisons  Systems.  Federal 

Correctional  Institution.  Personnel 

Office.  Box  5000,  Bradford.  PA  16701 . 

(814)  362-8900 
Federal  Prisons  Systems.  Ferleral  Prison 

Camp.  Personnel  Office.  .Seymour 

Johnson  AFB.  Goldsboro.  NC  27533, 

(919)  735-9711 
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Federal  Prisons  Systems,  Federal  Prison 

Camp,  Personnel  Office,  Nellis  AFB, 

Nellis.  NV  89191,  (702)  644-5001 
Federal  Prisons  Systems,  Federal 

Correctional  Institution.  Personnel 

Office.  P.O.  Box  5001.  Sheridan.  OR 

97378,  (503)  843-4442 
Federal  Prisons  Systems,  Federal 

Correctional  Institution,  Personnel 

Office,  2600  Highway  301  South, 

Jesup.  GA  31545,  (912)  427-0870 
Federal  Prisons  Systems,  Federal 

Correctional  Institution,  Personnel 

Office,  P.O.  Box  280,  Fairton,  NJ 

08320.  (609)  453^068 
Federal  Prisons  Systems,  Federal  Prison 

Camp,  Personnel  Office,  P.O.  Box 

1400,  Duluth,  MN  5.5814.  (218)  722- 

8634 
Federal  Prisons  Systems,  Federal  Prison 

Camp,  Personnel  Office,  P.O.  Box 

16300,  El  Paso.  TX  79906,  (915)  540- 

61,50 
Federal  Prisons  Systems.  Federal 

Correctional  Institution,  Personnel 

Office.  P.O.  Box  4000,  Three  Rivers, 

7X78071.(512)786-3576 
Federal  Prisons  Systems,  Federal 

Etetention  Center.  Personnel  Office. 

P.O.  Box  5060,  Oakdale,  LA  71463, 

(318) 335-4070 
Federal  Prisons  Systems,  Federal  Prison 

Camp,  Personnel  Office,  6696  Navy 

Road,  Millington.  TN  38053,  (901) 

872-2277 
Federal  Prisons  Systems.  Federal 

Medical  Center,  Personnel  Office,  P.O. 

Box  68.  Carville,  LA  70721.  (504) 

389-5044 
Federal  Prisons  Systems.  Federal 

Correctional  Institution,  Personnel 

Office,  P.O.  Box  789,  Minersville,  PA 

17954,(717)544-7121 
Federal  Prisons  Systems,  Federal  Prison 

Camp,  Personnel  Office.  Homestead, 

FL  33039,  (305)  258-9676 
Federal  Prisons  Systems,  Federal  Prison 

Camp,  Personnel  Office,  Box  40150, 

Tyndall  AFB.  FL  32403,  (904)  286- 

6777 
Federal  Prisons  Systems,  Metropolitan 

Detention  Center,  Personnel  Office, 

P.O.  Box  34028,  Ft.  Buchanan,  PR 

00934.  (809)  749-^480 
Federal  Prisons  Systems,  Bureau  of 

Prisons  #580,  Personnel  Office. 

Management  &  Specialist  Training 

Center,  791  Chambers  Road,  Aurora, 

CO  80011,  (303)  361-0567 
Federal  Prisons  Systems,  LSCI.  P.O.  Box 

1500,  White  Deer,  PA  17887,  (717) 

547-1990 
Federal  Prisons  Systems,  Federal 

Correctional  Institution,  Personnel 

Office,  Rt.  8  Box  58,  Fox  Hollow 

Road,  Manchester,  KY  40962,  (606) 
598-4153 
Federal  Prisons  Systems,  Metropolitan 
Detention  Center,  Personnel  Office, 


100  29th  Street,  Brooklyn,  NY  11232, 

(718) 832-1039 
Federal  Prisons  Systems,  U.S. 

Penitentiary-High,  5880  State  Hwy.  67 

South,  Florence,  CO  81226,  (719)' 

784-9454 
Federal  Prisons  Systems,  Federal 

Correctional  Institution,  Personnel 

Office,  5880  State  Hwy,  67  South, 

Florence,  CO  81226.  (719)  784-9100 
Federal  Prisons  Systems,  Federal 

Correctional  Institution.  Personnel 

Office,  P.O.  Box  699,  Estill,  SC  29918, 

(803) 625-4607 
Federal  Prisons  Systems,  Federal 

Correctional  Institution.  Personnel 

Office,  P.O.  Box  2500,  White  Deer,  PA 

17887,(717)547-7950 
Federal  Prisons  Systems,  Federal 

Detention  Center,  Personnel  Office, 

1638  Northwest  82nd  Avenue,  Miami, 

FL  33126,  (305)  597^884 
Federal  Prisons  Systems,  Bureau  of 

Prisons,  Personnel  Office,  Mid 

Atlantic  Region,  10010  Junctions  Dr. 

#100-N,  Annapolis  Junction.  MD 

20701,(301)317-3199 
Federal  Prisons  Systems,  U.S. 

Penitentiary,  Personnel  Office.  P.O. 

Box  3500,  White  Deer,  PA  17887, 

(717) 547-0963 
Federal  Prisons  Systems,  North  Central 

Regional  Office,  Personnel  Office,  4th 

&  State  Ave.,  8th  Floor-Tower  II, 

Kansas  City.  KS  66101-2492,  (913) 

551-1144 
Federal  Prisons  Systems,  Federal  Prison 

Camp,  Personnel  Office.  Glen  Ray 

Road— Box  B,  Alderson,  WV  24910- 

0700,  (304)  445-2901 
Federal  Prisons  Systems,  Federal 

Correctional  Complex,  Personnel 

Office.  P.O.  Box  999,  904  NE  50th 

Way.  Coleman,  FL  33521-0999,  (904) 

748-0999 
Federal  Prisons  Systems,  Federal 

Correctional  Institution,  Personnel 

Office.  Fort  Dix,  P.O.  Box  38,  Trenton, 

NJ  08640,  (609)  723-1100 
Federal  Prisons  Systems,  Federal 

Medical  Center,  Personnel  Office,  P.O. 

Box  27066,  J  St.,  Bldg.  3000,  Ft. 

Worth.  TX  76127-7066,  (817)  782- 

3834 
Federal  Bureau  of  Investigation, 

Personnel  Officer,  FBI  Headquarters. 

J.  Edgar  Hoover  Building.  10th  Street 

&  Pennsylvania  Avenue,  NW.,  Room 

6012.  Washington,  DC  20535.  (202) 

324-3514 

Department  of  Labor 

1.  Payments  to  empIo\ees  of  the 
Department  of  Labor: 
Director.  Office  of  Accovmting, 

Department  of  Labor,  200  Constitution 

Avenue,  NW.,  Washington,  DC  20210, 

(202) 219-8314 


2.  Process  relating  to  those 
exceptional  cases  where  there  is  money 
due  and  payable  by  the  United  States 
under  the  Longshoreman's  Act  .should 
be  directed  to  the: 

Associate  Director  for  Longshore  and 
Harbor  Workers'  Compensation, 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210 
(202) 219-8721 

3.  Process  relating  to  benefits  payable 
under  the  Federal  Employees' 
Compensation  Act  should  be  directed  to 
the  appropriate  district  office  of  the 
Office  of  Workers'  Compensation 
Programs: 

District  No.  1 

Di.strict  Director,  Office  of  Workers' 
Compensation  Programs,  Room  1800, 
John  F.  Kennedy  Building, 
Government  Center,  Boston,  M/\ 
12203, (617)  565-2137 

Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island,  and 
Vermont  District  No.  2 

District  Director,  Office  of  Workers' 
Compensation  Programs,  201  Varick 
Street,  Room  750,  P.O.  Box  566,  New 
York.  NY  10014-0566,  (212)  337- 
2075 

New  Jersey,  New  York,  Puerto  Rico,  and 
the  Virgin  Islands  District  No.  3 

District  Director,  Office  of  Workers' 
Compensation  Programs,  Gateway 
Building,  3535  Market  Street, 
Philadelphia,  PA  19104.  (215)  .596- 
1457 

Delaware,  Pennsylvania,  and  West 
Virginia  District  No.  6 

District  Director,  Office  of  Workers' 
Compen.sation  Programs,  214  N. 
Hogan  Street,  Suite  1026, 
Jacksonville.  FL  32202,  (904)  232- 
2821 

Alabama,  Florida,  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  South 
Carolina,  and  Tenne.ssee  District  No.  9 

District  Director,  Office  of  Workers' 
Compensation  Programs,  1240  East 
9th  Street,  Cleveland,  OH  44199,  (216) 
522-3800 

Indiana,  Michigan,  and  Ohio  District 
No.  10 

District  Director,  Office  of  Workers' 
Compensation  Programs.  230  S. 
Dearborn  Street.  8lh  Floor,  Chicago,  II. 
60604. (312)  353-5656 

Illinois,  Minnesota,  and  Wisconsin 
District  No.  11 

Regional  Director,  Office  of  Workers' 
Compensation  Programs,  1910  Fedora! 
Office  Building,  911  Walnut  Street. 
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Kansas  City.  MO  64106,  (816)  426- 
2195 


Iowa,  Kansas,  Missouri,  and  Nebraska 
District  No.  12 

District  Director,  Office  of  Workers' 
Compensation  Programs,  1801 
California  Street,  Suite  915.  Denver, 
CO  80202,  (303)  391-6000 

Colorado,  Montana,  North  Dakota, 
South  Dakota,  Utah,  and  Wyoming, 
District  No.  13 

Digrict  Director,  Office  of  Workers' 
Compensation  Programs.  71 
Stevenson  Street.  2nd  Floor.  P.O.  Box 
[l769,  San  Francisco,  CA  94119-3769. 
(415) 744-6610 

Arizona,  California,  Hawaii,  Guam,  and 
Nevada  District  No.  14 

Di[;trict  Director.  Officer  of  Workers' 
pompensation  Programs,  111  Third 
Avenue,  Suite  615,  Seattle,  WA 
98101,(206)553-5508 

Alaska.  Idaho,  Oregon,  and  Washington 
District  No.  16 

District  Director,  Office  of  Workers' 
Compensation  Programs,  525  Griffin 
Street,  Room  100,  Dallas,  TX  75202. 
1214) 767-2580 

Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  and  Texas  District  No.  25 

District  Director,  Office  of  Workers' 
Compensation  Programs,  800  N. 
tnpitol  Street,  Room  800, 
Washington,  DC  20211,  (202)  724- 
0713 

District  of  Columbia,  Maryland,  and 
Virginia 

4.  Process  relating  to  claims  arising 
out  of  the  places  set  forth  below  and 
process  seeking  to  attach  Federal 
Employees'  Compensation  Act  benefits 
payable  to  employees  of  the  Department 
of  Labor  should  be  directed  to  the: 
Regional  Director,  Office  of  Workers' 
Compensation  Programs,  1910  Federal 
Office  Building,  911  Walnut  Street, 
Ifansas  City,  MO  64106,  (816)  426- 

F 

Department  of  State 

Executive  Director  (L/EX),  Office  of  the 
Legal  Adviser,  Department  of  State, 
22nd  and  C  Street,  NW.,  Room  5519A. 

£  Washington,  DC  20520,  (202)  647- 
23 
rtment  of  Transportation 
Office  of  the  Secretary 

Geiieral  Counsel,  Department  of 
Transportation,  400  7th  Street,  SW., 
Vyashington,  EX:  20590,  (202)  366- 
4702 


Agent  designated  to  accept  legal 
process  issued  by  courts  in  the  District 
of  Columbia: 

Assistant  Chief  Counsel,  AGC-100, 
Department  of  Transportation,  701 
Pennsylvania  Avenue,  NW.,  Suite 
925.  Washington,  DC  20004,  (202) 
376-6416 

Agent  designated  to  accept  legal 
process  issued  by  courts  in  the  State  of 
Oklahoma: 

Assistant  Chief  Counsel,  MC-7. 

Department  of  Transportation.  P.O. 

Box  25082,  Oklahoma  City.  OK  73125, 

(405)  954-3296 

Agent  designated  to  accept  legal 
process  issued  by  courts  in  the  State  of 
New  Jersey: 

Assistant  Chief  Counsel,  ACT-7,  FAA 
Technical  Center,  Department  of 
Transportation,  Atlantic  City,  NJ 
08405,  (609)  485-7087 

United  States  Coast  Guard 

Commanding  Officer  (L),  Coast  Guard 
Pay  and  Personnel  Center,  Federal 
Building,  444  SE.  Quincy  Street, 
Topeka.  KS  66683-3591.  (913)  295- 
2520 

Federal  Aviation  Administration 

1.  Headquarters  (Washington.  DC)  and 
overseas  employees:  Agent  designated 
to  accept  legal  process  issued  by  courts 
in  the  District  of  Columbia: 
Assistant  Chief  Counsel,  AGC-100, 
Federal  Aviation  Administration,  701 
Pennsylvania  Avenue,  NW..  Suite 
925.  Washington.  DC  20004.  (202) 
376-6416 

Agent  designated  to  accept  legal 
process  issued  by  courts  in  the  State  of 
Oklahoma: 
Assistant  Chief  Counsel,  AMC-7, 

Federal  Aviation  Administration,  P.O. 

Box  25082.  Oklahoma  Citv,  OK  73125. 

(405) 954-3296 

Agent  designated  to  accept  legal 
process  issued  by  courts  in  the  State  of 
New  Jersey: 

Assistant  Chief  Counsel.  ACT-7,  FAA 
Technical  Center.  Federal  Aviation 
Administration.  Atlantic  City,  NJ 
08405.  (609)  485-7087 

Agent  designated  to  accept  legal 
process  issued  by  courts  in  the  State  of 
Alaska: 

Assistant  Chief  Counsel.  AAL-7, 
Federal  Aviation  Administration.  222 
West  7th  Avenue.  #14,  Anchorage.  AL 
99533. (907)  271-5269 
Agent  designated  to  accept  legal 
process  issued  by  courts  in  the  States  of 
Maine.  New  Hampshire,  Vermont, 
Massachusetts.  Rhode  Island,  and 
Connecticut: 


Assistant  Chief  Counsel,  ANE-7. 
Fedwal  Aviation  Administration,  12 
New  England  Executive  Park. 
Burlington,  MA  01803,  (617)  238- 
7040 

Agent  designated  to  accept  legal 
process  issued  by  courts  in  the  States  of 
New  York.  Pennsylvania,  Maryland, 
West  Virginia,  Delaware,  and  Virginia: 
Assistant  Chief  Counsel,  AEA-7, 
Federal  Aviation  Administration  JFK 
International  Airport,  Fitzgerald 
Federal  Building,  Jamaica,  NY  11430, 
(718) 553-1035 

Agent  designated  to  accept  legal 
process  issued  by  courts  in  the  States  of 
Kentucky,  Tennessee,  North  Carolina, 
South  Carolina,  Georgia,  Florida, 
Alabama,  and  Mississippi: 

Assistant  Chief  Counsel,  ASO-7. 
Federal  Aviation  Administration,  P.O. 
Box  20636.  Atlanta,  GA  30320,  (404) 
763-7204 

Agent  designated  to  accept  legal 
process  issued  by  courts  in  the  States  of 
Louisiana,  Arkansas,  Texas,  and  New 
Mexico: 

Assistant  Chief  Counsel,  ASW-7, 
Federal  Aviation  Administration. 
2601  Meacham  Boulevard,  Fort 
Worth.  TX  76137-4298,  (817)  222- 
5064 

Agent  designated  to  accept  legal 
process  issued  by  courts  in  the  States  of 
Nebraska,  Iowa,  Missouri,  and  Kansas: 

Assistant  Chief  Counsel,  ACE-7.  Federal 
Aviation  Administration,  601  East 
12th  Street,  Federal  Building,  Kansas 
City.  MO  64106.  (816)  426-5446 

Agent  designated  to  accept  legal 
process  issued  by  courts  in  the  States  of 
Ohio,  Indiana,  Illinois,  Michigan, 
Wi.sconsin,  Minne.sota,  North  Dakota, 
and  South  Dakota: 

Assistant  Chief  Counsel,  AGL-7, 
Federal  Aviation  Administration, 
O'Hare  Lake  Office  Center.  2300  East 
Devon  Avenue,  Des  Plaines,  IL  60018, 
(708)  294-7108 

Agent  designated  to  accept  legal 
process  issued  by  courts  in  the  States  of 
Colorado,  Utah,  Wyoming,  Montana. 
Idaho.  Oregon,  and  Washington: 

Assistant  Chief  Counsel,  AMN-7, 
Federal  Aviation  Administration, 
1601  Lind  Avenue,  SW.,  Renton,  WA 
98055-4056 

Agent  designated  to  accept  legal 
process  issued  by  courts  in  the  States  of 
Arizona,  Nevada,  and  California: 

Assistant  Chief  Counsel,  AWP,  Federal 
Aviation  Administration,  P.O.  Box 
92007  World  Postal  Center,  Los 
Angeles,  CA  90009,  (210)  297-1270 
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Depniinwnt  of  the  Tn^asury 

(1)  DepartmerUaF  OFTm^s 

Assistant  General  Counsel 
(Administrative  and  General  Law). 
Treasury'  Department,  1500 
Pennsylvania  Avenue,  NVV.,  Ruum 
1410.  "Washington.  IX)  20220,  (202) 
B22-0450 

(2)  Office  of  Foreign  Assets  Control 

Chief  Counsel,  Second  Floor.  Treasury' 
Annex,  1500  Penasylvania  Avenue, 
NW.,  Washinj^ton,  DC  20220,  (202) 
622-2410 

to  U.S.  Savings  Bonds  Division 

C:iiief  Counsel,  U.S.  Mini,  63:1  3nl 
Street,  NW..  Room  733,  Washington, 
DC  2022t),  (202)  874-«040 

(4)  Financial  Management  Service 

(^hief  CoiMisel,  Financial  Mariagement 
Service,  401  14th  Street,  SW..  Room 
531.  Washington.  DC  20227.  (202) 
874-6680 

(5)  Internal  Revenue  Service 

Assistant  Chief  Counsel.  General  Legal 
Serv ices.  Internal  Revenue  Service, 
Suite  208.  Box  14  &  15.  370  L'Enfant 
Promenade,  SW.,  Washington.  IX^ 
20024-2518.  (202)  401-4000 

(6)  Bureau  of  AIcoImjI,  ToIvmu.o  A 
Firearms 

Chief  Counsel,  640  Massachusetts 
Avenue.  NW.,  Room  6100. 
Washington.  DC  20226,  (202)  «J27- 
7772 

(7)  Bureau  of  the  Public  Debt 

Chief  Counsel,  OftQ  F  Street.  NW.,  Room 
503,  Washington.  DC  2t)239,  (202) 
219-3320 

(8)  Secret  Service 

Legal  Counsel.  1800  G  Strtet,  NVV.. 
Room  842.  Washington,  DC  20223, 
(202)  43.5-5771 

(0)  Buri'.n;!  of  Engraving*  Printing 

Legal  Counsel,  14th  ft  C  Streets.  NW., 
Room  306M,  Washington,  DC  20228. 
(202) 874-2500 

(10)  OfrH;e  of  the  Comptroller  of  the 
Currency 

Washington  Ileatiquarfers 

Director  of  Litigation,  Offi«  e  of  the 
Comptroller  of  the  Currency.  250  K 
Street.  SW.,  Washington.  DC  20218- 
0001,  (202)  874-.5280 

District  Offices 

District  Counsel,  Office  of  the 
.    Comptroller  of  tb«*C«nen»n^. 


Northeastern  Districi.  1114  Avenue  of 
the  Americas.  Suite  3900,  New  York. 
NY  10036-7703,  (212)  790-4010 

District  Counsel,  Oii\vje  of  the 
Comptroller  of  the  Currency, 
Southeastern  District.  Marquis  One 
Tower,  Suite  600,  245  Peachtree 
Center  Ave..  NE..  Atlanta,  GA  3030.3- 
1223,  (404)  588-4520 

District  Counsel,  Office  of  the 
Comptroller  of  the  Currency,  Central 
District.  One-Financial  Place.  Suite 
2700,  440  South  LaSalle  St.,  Chicago. 
IL  60605-1073,  (312)  663-8020 

District  Counsel.  GWfu*  of  the 
Comptroller  of  the  Curreniry. 
Midwestern  District,  2345  Grand 
Avenue.  Suite  700.  KanisasCity.  MO 
64108-2683,  (816)  556-1870 

District  Counsel,  Office  of  the 
Comptroller  of  the  Curren«-.y, 
Southwestern  District,  1600  Lincoln 
Plaza,  500  North  Akard  Street,  Dallas, 
TX  75201-3345,  (214)  720-7012 

District  Counsel.  Office  of  the 
Comptroller  of  the  Currency,  Western 
District.  50  Fremont  Street,  Suite 
3900.  San  Francisco.  CA  94105-2292, 
(415) 545-5980 

(11)  United  States  Mint 

Chief  Counsel,  633  3rd  Street,  NW.. 
Room  733.  Washington,  DC  2022t). 
(202) 874-6040 

(12)  Federal  Law  Enforcen>ent  Training 
Center 

Legal  Counsel.  Building  69.  Glym  o,  GA 
31524,(912)267-2100 

(13)  Customs  Service 

Assistant  Chief  Counsel.  P.O.  Box 
68914.  IndianapolivIN  46278,  (317) 
298-1233 

(14)  Office  of  Thrift  Supervision 

Chief  Counsel.  1700  G  Street,  NW..  Fifth 
Floor.  Washington.  DC  20552.  (202) 
906-6268 

Dfpartment  of  Veterans  Affairs  (VAI 

The  fiscal  officer  at  each  Department 
of  Veterans  Affairs  (VA)  fa(  ility  shall  be 
the  designated  agent  for  VA  euiployee 
obligors  at  that  facility.  When  a  facility 
at  which  an  individual  is  employed 
does  not  have  a  fiscal  officer,  the 
address  and  telephone  number  listed  is 
for  the  fiscal  officer  servidng  such  a 
facility.  In  those  limited  cases  where  a 
portion  of  VA  service-comiected 
benefits  may  be  subject  to  ganiishnient, 
.service  of  process,  unless  otherwise 
indicated  below,  should  be  made  at  the 
regional  office  nearest  the  veteran 
obligor's  permanent  residefH». 

Alabnma 

Fi.scal  Officer,  Bimiingham  Medical 
Center.  .Sent  to:  Fiscal  Officer.  VA 


Medical  Center,  215  Perry  Hill  Road, 

Montgomery.  AL  36193,  (205)  272- 

4670,  e.xt.  4709 
National  Cemetery  Area  Office,  700 

South  19th  Street,  Birmingham,  AL 

35233,  (205)  939-2103 
Mobile  Outpatient  Clink  Substation, 

Send  to:  Fiscal  Officer.  VA  Medical 

Center,  Gulfport.  MS  39501.  (601) 

863-1972.  ext.  225 
Fiscal  Officer.  Montgomery  Regional 
..    Office.  474  South  Court  Street, 

Montgomery.  AL  36104.  (205)  832- 

7172 
Fiscal  Officer  Montgomery  Medical 

Center.  215  Perry  Hill  Road. 

Montgomery.  AL  36109,  (205)  272- 

4670,  ext.  204 
Fiscal  Officer,  Tuscaloosa  Medical 

Center,  Tu.scaloosa,  AL  35401,  (205) 

553-3760 
Fiscal  Officer.  Tuskegee  Medical  Center, 

Tuskegee.  AL  36083,  (205)  727-0550. 

ext.  0622 

Alaska 

Fiscal  Offic:er.  Anchorage  Regional 
Office,  Outpatient  Qinic.  235  East  8th 
Avenue.  Anchorage,  AK  99501,  (907) 
271-2250 

jtineau  VA  Office,  Send  to:  Fiscal 
Officer,  VA  Regional  Office,  235  Ea.sl 
8th  Avenue.  Anchorage.  AK  99.501, 
(907) 271-2250 

Sitka  National  Cemetery  Area  Office. 
Send  to:  Fiscal  Officer.  VA  Regioiuil 
Office.  235  East  8th  Avenue, 
Anchorage,  AK  99501,  (907)  271-2230 

Arizona 

Cave  Creek  National  Cemetery  Area 
Office.  Send  to:  Fiscal  Officer.  VA 
Medical  Center.  Seventh  Street  ft 
Indian  School  Road,  Phoenix,  AZ 
85012.  (602)  277-5551 

Fiscal  Officer,  Phoenix  Regional  Office; 
3225  North  Central  Avenue,  Phoenix, 
AZ  85012.  (606)  241^735 

Fiscal  Offit:er,  Phoenix  Medical  Center, 
Seventh  Street  ft  Indian  School  Road 
Phoenix,  AZ  85012,  (602)  277-55.51 

Fiscal  Officer,  Prescott  Medical  Center. 
Prescott,  AZ  86313,  (602)  44.5--»860, 
ext.  264 

Prescott  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  Prescott,  AZ  86313,  (602)  445- 
4860,  ext.  264 

Fiscal  Officer.  Tucson  Medieval  Center. 
Tucson.  AZ  85723.  (602)  792-1450, 
ext.  710 

Arkansas 

Fayetteville  National  Cemetery  An;a 
Office.  Send  to:  Fiscal  Officer.  VA 
Medical  Center,  Fayetteville,  AR 
72701,(501)443-4301 

Fiscal  Officer,  Fayetteville  Medical 
Center,  FaVetteville,  AR  72701,  (501) 
44.3-4301 " 


Fort  Smith  National  Cemetery  Area 
Office,  Send  to:  Fiscal  Officer,  VA 
Medical  Center,  Fayetteville,  AR 
72701,(501)443^301 

Fi.siual  Officer,  Little  Rock  Regional 
Office,  1200  W.  3d  Street,  Little  Rock, 
AR  72201.  (501)  378-5142 

Fiscal  Officer,  John  L.  McClellan 
Memorial,  Veterans  Hospital.  4300 
West  7th  Street  (04).  Little  Rock.  AR 
72205.  (501)  661-1202.  ext.  1310 

Fiscal  Officer,  VA  Regional  Office,  Send 
to:  VA  Medical  Center,  11000  N. 
College  Avenue,  Fayetteville,  AR 
72701. (501)  444-5007 

Fiscal  Officer,  VA  Regional  Office. 
Building  65.  Fort  Roots,  P.O.  Box 
1280.  North  Little  Rock.  Little  Rock, 
AR  72115,  (501)370-3741 

California 

Bell  Supply  Depot,  Send  to:  Fiscal 
Officer.  VA  Supply  Depot,  P.O.  Box 
27,  Hines,  IL  60141,  (312)  681-6800 

Fiscal  Officer,  Fresno  Medical  Center, 
2615  East  Clinton  Avenue.  Fresno,  CA 
9|4703.  (209)  225-6100 

Fiscal  Officer,  Livermore  Medical 
Center.  Livermore.  CA  94550.  (415) 
447-2560,  ext.  317 

Fi.scal  Officer.  Loma  Linda  Medical 
Center,  11201  Benton  Street,  Loma 
Linda,  CA  92357,  (714)  825-7084,  ext 
21.550/2551 

Fiscal  Officer.  Long  Beach  Medical 
Center,  5901  East  Seventh  Street. 
Long  Beach,  CA  90822,  (213)  498- 
1313,  ext.  2101 

Fis<;al  Officer,  Los  Angeles  Regional 
Office.  Federal  Building,  11000 
Wilshire  Blvd.,  Los  Angeles,  CA 
90024. (213)  209-7565 
Jurisdiction  over  the  following 

counties  in  California:  Inyo,  Kern,  Los 

Angeles,  Orange,  San  Bernadino,  San 

Luis  Obispo.  Santa  Barbara  and  Ventura. 

Los  Angeles  Data  Processing  Center, 
Send  to:  Fiscal  Officer,  VA  Regional 
Office.  Federal  Bldg.,  11000  Wilshire 
Blvd..  Los  Angeles,  CA  90024,  (213) 
209-7565 

Fiscal  Officer,  Los  Angeles  Medical 
Center — Brentwood  Division,  Los 
Angeles,  CA  90073,  (213)  478-3478 

Fiscal  Officer,  Los  Angeles  Medical 
Center — Wadsworth  Division,  Los 
Angeles,  CA  90073.  (213)  478-3478 

Fiscal  Officer,  Los  Angeles  Outpatient 
Clinic,  425  South  Hill  Street,  Los 
Angeles,  CA  90013,  (213)  894-3870 

Los  Angeles  Regional  Office  of  Audit, 
Send  to:  Fiscal  Officer,  VA  Medical 
Center — Brentwood  Division,  Los 
Ajigeles.  CA  90073,  (213)  824-4402 

Los  Angeles  Field  Office  of  Audit.  Send 
to:  Fiscal  Officer.  VA  Medical 
Center — Wadsworth  Division,  Los 
Angele.s.  CA  90073,  (213)  478-3478 


Los  Angeles  National  Cemetery  Area 
Office.  Send  to:  Fiscal  Officer.  VA 
Medical  Center — Brentwood  Division, 
Los  Angeles.  CA  90073.  (213)  478- 
3478 

Fiscal  Officer.  Martinez  Medical  Center. 
150  Muir  Rd..  Martinez,  CA  94553. 
(415)  228-6680.  ext.  235 

Fiscal  Officer.  Palo  Alto  Medical  Center, 
3801  Miranda  Avenue.  Palo  Alto.  CA 
94304.  (415)  493-5000.  ext.  5643 

Riverside  National  Cemetery  Area 
Office.  Send  to:  Fiscal  Officer.  VA 
Medical  Center — Wadsworth 
Division.  Los  Angeles.  CA  90073. 
(213)478-3478 

San  Bruno  National  Cemetery  Area 
Office.  Send  to:  Fiscal  Officer.  VA 
Medical  Center.  4150  Clement  Street, 
San  Bruno,  CA  94121,  (415)  221- 
4810,  ext.  315/316 

Fiscal  Officer.  San  Diego  Medical 
Center.  3350  La  Jolla  Village  Drive. 
San  Diego,  CA  92161,  (714)  453-7500, 
ext.  3351 

San  Diego  Outpatient  Clinic,  Send  to: 
Fiscal  Officer,  VA  Medical  Center, 
3350  La  Jolla  Village  Drive.  San  Diego. 
CA  92161.  (714)  453-7500.  ext.  3351 

Fiscal  Officer.  San  Diego  Regional 
Office.  2022  Camino  Del  Rio  North, 
San  Diego,  CA  92108,  (714)  289-5703 
Jurisdiction  over  the  following 

counties  in  California:  Imperial, 

Riverside  and  San  Diego 

San  Francisco  National  Cemetery  Area 
Office.  Send  to:  Fiscal  Officer,  VA 
Medical  Officer.  4150  Clement  Street. 
San  Francisco.  CA  94121,  (415)  556- 
0483 

Fiscal  Officer,  San  Francisco  Regional 
Office,  211  Main  Street,  San 
Francisco,  CA  94105,  (415)  974-0160 
Jurisdiction  over  all  counties  in 

California  except,  Inyo,  Kern,  Los 

Angeles,  Orange.  San  Bernardino,  San 

Luis  Obispo,  Santa  Barbara,  Ventura. 

Imperial.  Riverside.  San  Diego,  Alpine, 

Lassen,  Modoc  and  Mono. 

Fiscal  Officer,  San  Francisco  Medical 
Center.  4150  Clement  Street,  San 
Francisco,  CA  94121,  (415)  221-^810. 
ext.  315/316 

Fiscal  Officer.  Sepulveda  Medical 
Center.  16111  Plummer  Street. 
Sepulveda,  CA  91343.  (818)  891-2377 

Colorado 

Fiscal  Officer.  Denver  Regional  Office. 

Denver  Federal  Center.  Bldg.  20. 

Denver.  CO  80225.  (303)  234-3920 
Fiscal  Officer.  Denver  Medical  Center. 

1055  Clermont  Street,  Denver.  CO 

80220.  (303)  393-2813 
Denver  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer.  VA  Medical 

Center.  1055  Clermont  Street.  Denver. 

CO  80220,  (303)  393-2813 


Fort  Logan  National  Cemetery  Area 
Office,  Send  to:  Fiscal  Officer,  VA 
Medical  Center.  1055  Clermont  Street. 
Denver.  CO  80220.  (303)  393-2813 

Fort  Lyon  National  Cemetery  Area 
Office,  Send  to:  Fiscal  Officer,  VA 
Medical  Center,  Fort  Lyon,  CO  81038. 
(719) 384-3987 

Fiscal  Officer.  Fort  Lvon  Medical 
Center.  Fort  Lyon,  CO  81038.  (719) 
384-3987 

Fiscal  Officer.  Grand  Junction  Medical 
Center.  2121  North  Avenue,  Grand 
Junction,  CO  81.501.  (303)  242-0731, 
ext.  275 

Connecticut 

Fiscal  Officer.  Hartford  Regional  Office, 
450  Main  Street.  Hartford,  CT  06103. 
(203) 244-3217 

Fiscal  Officer.  Newington  Medical 
Center.  555  Willard  Avenue, 
Newington,  CT  06111,  (203)  666- 
6951.  ext.  369 

Fiscal  Officer,  West  Haven  Medical 
Center,  950  Campbell  Avenue,  West 
Haven,  CT  06516, (203)  932-5711. 
ext.  859 

Delaware 

Fiscal  Officer.  Wilmington  Medical  and 
Regional  Office  Center,  1601 
Kirkwood  Highway.  Wilmington.  DE 
19805.(302)633-5432 

District  of  Columbia 

Finance  Division  Chief  (047H). 
Washington  Central  Office.  Room  C- 
50.  810  Vermont  Avenue,  NW., 
Washington.  DC  20420,  (202)  233- 
3901 

Washington  Veterans  Canteen  Service 
Field  Office,  Send  to:  Finance 
Division  Chief  (047H),  VA  Central 
Office,  Room  C-50,  810  Vermont 
Avenue,  NW.,  Washington.  DC  20420. 
(202) 233-3901 

Fiscal  Officer,  Washington  Regional 
Office,  941  North  Capitol  Street.  NE.. 
Washington.  DC  20421.  (202)  208- 
1349 

Jurisdiction  over  all  foreign  countries 
or  overseas  areas  except  Mexico, 
American  Samoa,  Guam,  Midway. 
Wake,  the  Trust  Territory-  of  the  Pacific 
Islands,  the  Virgin  Islands  and  the 
Philippines.  Also,  jurisdiction  over 
Prince  Georges  and  Montgomery- 
Counties  in  Mary-land;  Fairfax  and 
Arlington  Counties  and  the  cities  of 
Alexandria,  Fairfax  and  Falls  Churt:h  in 
Virginia. 
Fiscal  Officer.  Washington  Medical 

Center,  50  Irving  Street,  NW., 

Washington.  DC  20422.  (202)  745- 

8229 

Florida 

Fiscal  Officer.  Bay  Pines  Medical 
Center,  National  Cemetery  Area 
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Office.  Bay  Pines.  FL  33504.  (813) 

398-9321' 
Fiscal  Offic-er,  Gainesville  Medical 

Centner,  Archer  Road.  Gainesville,  FL 

32601.  (904)  376-1611.  exl.  668.5 
Jacksonville  Outpatient  Clinic 

Substation,  Send  to;  Fiscal  Officer. 

VA  Medical  Center.  1601  SW.  Archer 

Road.  Gainesville.  FL  32602.  (904) 

.176-1611,  ext.  6685 
|;H:ksonville  VA  Office,  Send  to:  Fiscal 

Officer,  VA  Regional  Office,  144  First 

Avenue,  South,  St.  Petersburg,  FL 

33731,  (813)893-3236 
Fiscal  Officer,  Lake  City  Medical  Center. 

801  South  Marion  Street,  Lake  City, 

FL  32055.  (904)  755-3016 
Miami  VA  Office,  Send  to:  Fiscal  Officer 

VA  Regional  Office,  144  First  Avenue, 

South.  St.  Petersburg.  FL  33731,  (813) 

893-3236 
Fiscal  Officer,  Miami  Medical  Center, 

1201  Northwest  16th  Street,  Miami, 

FL  33125.  (305)  324^284 
Orlando  Outpatient  Clinic  Substation. 

Send  to:  Fiscal  Officer.  VA  Medical 

Center,  1300  North  30th  Street, 

Tampa.  FL  33612,  (813)  971-1500 
Fiscal  Officer,  James  A.  Haley  Veterans' 

Hospital.  13000  Bruce  B.  Downs 

Blvd.,  Tampa.  FL  33612,  (813)  972- 

7501 
Riviera  Beach  Outpatient  Clinic 

Substation,  Send  to:  Fiscal  Officer. 

VA  Medical  Center.  1201  Northwest 

16th  Street,  Miami,  FL  33125,  (.305) 

324-4284 
Pensacola  National  Cen>etery  Area 

Office.  Send  to:  Fiscal  Officer.  VA 

Medical  Center,  Gulfport,  MS  39.501, 

(601)  863-1972.  ext.  225 
St.  Augustine  National  Cemetery  Area 

Office,  Send  to:  Fisc:al  Officer,  VA 

Medical  Center,  Archer  Road, 

Gainesville.  FL  32602.  (904)  376- 

1611.  ext.  6685 
Fiscal  Officer.  St.  Petersburg  Regional 

0(fi.>!.  144  First  Avenue,  South.  St. 

Petersburg.  FL  33612.  (813)  893-3236 

Georgia 

Fiscal  Officer,  Atlajita  Regional  Office, 
730  Peachtree  Street,  NE.,  Atlanta,  GA 
30365,  (404)  347-5008 

Atlanta  Veterans  Canteen  Service  Field 
Office.  Send  to:  Fiscal  Officer.  VA 
Medical  Center.  1670  Clairmont  Road, 
Decatur,  GA  30033.  (404)  321-6111 

Atlanta  National  Cemetery  Area  Office. 
Send  to:  Fiscal  Officer.  VA  Medical 
Office,  1670  Clairmont  Road,  Decatur, 
GA  30033.  (404)  321-6111 

Atlanta  Field  Office  of  Audit.  Send  to: 
Fiscal  Officer.  VA  Regional  Office, 
730  Peachtree  Street,  NE.,  Atlanta,  GA 
30301,  (404)  347-5008 

Fiscal  Officer.  Augusta  Medical  Center. 
Augusta.  GA  30904,  (404)  73.1-4471. 
ext.  675/676 


Fiscal  Officer,  VA  Medical  Oenter,  2460 
Wrightsboro  Road,  Augusta,  GA 
30910,  (404)724-5116 

Fiscal  Officer,  Decatur  Medical  Center, 
1670  Clairmont  Road,  Decatur,  GA 
30033.  (404)  321-6111,  ext.  6320 

Fiscal  Officer,  Dublin  Medical  Center, 
Dublin,  GA  31021,  (912)  272-1210. 
ext.  373 

Marietta  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  1670  Clairmont  Road,  Decatur, 
GA  30033.  (404)  321-6111 

Hawaii 

Fiscal  Officer,  Honolulu  Regional 
Office,  P.O.  Box  50188,  Honolulu,  HI 
96850,  (808)  541-1490 
Jurisdiction  over  Islands  of  American 

Samoa,  Guam,  Wake  Midway  and  Trust 

Territory  of  the  Pacific  Islands. 

Honolulu  National  Cemeterj'  Area 
Office,  Send  to:  Fis<:al  Officer.  VA 
Regional  Office,  P.O.  Box  50188, 
Honolulu.  HI  96850.  (808)  546-2109 

Idaho 

Fiscal  Officer,  Boise  Medical  Center. 

500  West  Fort  Street,  Boise,  ID  83702, 

(208)  336-5100,  ext.  7312 
Fiscal  Officer,  Boise  Regional  Office, 

Federal  BIdg.  &  U.S.  Courthouse,  550 

West  Fort  Street,  Box  044,  Boise.  ID 

83724.  (208)  334-1009 

Illinois 

Alton  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Offii.-er.  VA  Medical 

Center.  St.  Louis,  MO  63125.  (314) 

894-1631 
AMF  O'Hare  Field  Office  of  Audit.  Send 

to:  Fiscal  Officer.  VA  Medical  Center. 

Hines.  IL  60141,  (312)  343-7200,  ext. 

2481 
Fiscal  Officer,  Chicago  Medical  Center 

(Lakeside),  33  East  Huron  Street, 

Chicago.  IL  60611  (312)  <143-6600 
Fiscal  Officer.  Chicago  Medu  al  Center 

(West  Side),  820  South  Danien 

Avenue,  Chicago,  IL  60612,  (312) 

666-6500,  ext.  3338 
Fiscal  Officer,  Chicago  Regional  Office. 

536  South  Clark  Street,  Chicago,  IL 

60680,  (312)  886-9417 
Fiscal  Officer,  Danville  Meilical  Center, 

Danville,  IL  61832,  (217)  442-8000 
Danville  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medi(ml 

Center,  1900  E.  Street,  Danville,  IL 

61832.  (217)  442-8000,  ext.  210 
Fiscal  Officer.  Hines  Medi«",al  Center. 

Hines.  IL  60141,  (312)  343-7200,  ext. 

2481 
Hines  Marketing  Center,  Send  to:  Fiscal 

Officer,  VA  Supply  Depot,  P.O.  Box 

27,  Hines.  IL  60141.  (312)  681-6800 
Fi.scal  Officer,  Hines  Suppiv  Depot.  P.O. 

Box  27.  Hines,  IL  60141,  (312)  681- 

6800 


Fi.scal  Offitxr.  Hines  Data  Processing 
Center,  P.O  Box  66303,  AMF  O'Hare, 
Hines,  IL  60666.  (312)  681-6650 

Fiscal  Offi(  er,  Marion  Medical  Center, 
Marion.  IL  62959.  (618)  997-5311, 

Mound  City  National  Cemetery  Area 
Office,  Send  to:  Fiscal  Officer.  VA 
Medical  Center.  2401  West  Main 
Street,  Marion.  IL  62959,  (618)  997- 
5311 

Fiscal  Officer,  North  Chicago  Medical 
Center,  North  Chicago,  IL  60064.  (312) 
689-1900 

Quincy  National  Cemetery  Area  Office. 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  Iowa  City.  lA  52240.  (319) 
338-0,581,  ext.  304 

Rock  Island  National  Cemetery  Area 
Office.  Send  to:  Fiscal  Officer,  VA 
Medical  Center,  Iowa  City,  L\  52240. 
(319)  338-0581.  ext.  304 

Springfield  National  Cemetery  Area 
Officer,  Send  to:  Fiscal  Officer,  VA 
Medical  Center,  Danville.  IL  61832, 
(217) 442-8000 

Indiana 

Evansville  Outpatient  Clinic  Substation. 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  Marion.  IL  629,59.  (618)  997- 
5311 

Fiscal  Officer,  Fort  Wayne  Medical 
Center,  1600  Randalia  Drive.  Fort 
Wayne.  IN  46805.  (219)  426-.5431 

Fiscal  Officer,  Indianapolis  Regional 
Office,  575  North  Pennsylvania  Street, 
Indianapolis.  IN  46204.  (317)  269- 
7840 

Fiscal  Officer,  Indianapolis  Medical 
Center,  1481  West  10th  Street, 
Indianapolis.  IN  46202.  (317)  635- 
7401,  ext.  2363, 

Indianapolis  National  Cemetery  Area 
Office.  Send  to:  Fiscal  Officer.  VA 
Medical  Center,  1481  West  lOlh 
Street.  Indianapolis,  IN  46202.  (317) 
635-7401,  ext.  2363 

Fiscal  Officer.  Marion  Medical  Center, 
Marion,  IN  46952.  (317)  674-3321, 
ext.  214 

Marion  National  Cemetery  Area  Offii*, 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  Marion,  IN  46952,  (317)  674- 
3321,  ext.  211 

New  Albany  National  Cemetery  Area 
Office,  Send  to:  Fiscal  Officer,  VA 
Medical  Center,  800  Zom  Avenue, 
Louisville.  KY  40202,  (502)  895-3401 

loiva 

Fiscal  Officer.  Des  Moines  Regional 
Office,  210  Walnut  street,  Des  Moines, 
lA  50309,  (515)  284-4220 

Fiscal  Officer.  Des  Moines  Medical 
Center,  30th  &  Euclid  Avenue,  Des 
Moines,  lA  50310,  (515)  255-2173 

Fiscal  Officer.  Iowa  City  Medical  Center. 
Iowa  City,  lA  52246,  (319)  338-0581. 
ext.  7702 


Keokuk  National  Ce.metery  Area  OffM:e. 
Seajd  to:  Fiscal  Officer,  VA  Medical 
Ctjnter,  Iowa  City.  lA  52240,  (319) 
22!8-052 

Keokuk  National  Cemetery  Area  Office, 
Send  ta  Fiscal  Officer,  VA  Medical 
Ctinter,  Iowa  Cifv,  lA  52240,  (319) 
22J8-052 

Kansas 

Ft.  Leavenworth  f*/ational  Cemetery 

Area  Office,  Send  to:  Fiscal  Officer. 

VA  Medical  Center.  Leavenworth,  KS 

66048,  (913)  682-2000,  ext.  214 
Ft.  Shott  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer,  VA  Medical 

Center,  Leavenworth,  KS  66048,  (913) 

682-2000,  ext.  214 
Leavenworth  National  Cemetery  Area 

Office,  Send  to:  Fiscal  Officer.  VA 

Medical  Center,  Leavenworth,  KS 

66048,  (913)  682-2000.  ext.  214 
Fiscal  Officer.  Leavenworth  Medical 

Canter,  Leavenworth,  KS  66048,  (913) 

682-2000.  ext.  214 
Fiscal  Officer.  Topeka  Medical  Center, 

2200  Gage  Blvd..  Topeka.  KS  66622. 

(913)  272-3111,  ext.  521 
Fiscal  Officer,  Wichita  Medical  Center. 

5500  East  Kellogg.  Wichita,  KS  67211, 

(316)  685-2221.  ext.  256 
Wichita  Regional  Office.  Send  to:  VA 

Medical  Center.  5500  East  Kellogg. 

Wichita,  KS  67211,  (316)  685-2111. 

ext,  256 

Proc:ess  for  VA  service-connet:ted 
benefits  should  also  be  sent  to  the 
Wichita  Medical  Center  rather  than  to 
the  Wichita  Regional  Office. 
Fiscal  Officer,  VA  Regional  Office,  901 

George  Washington  Blvd.  Wichita.  KS 

67211,(316)269-6813 

Kentucky 

Danville  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical 

Center,  Lexington,  KY  40,507,  (606) 

223-4511 
Fiscal  Officer,  Knoxville  Medital 

Center,  Knoxville,  KY  50138,  (515) 

842-3101,  ext.  241 
Lebanon  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical 

Center,  Lexington,  KY  40507,  (606) 

233-4511 
Lexington  National  Cemetery  Area 

Office,  Send  to:  Fiscal  Officer,  VA 

Medical  Center.  Lexington,  KY  40507. 

(606)233-4511 
Fiscal  Officer,  Lexington  Medical 

Center,  Lexington,  KY  40507,  (606) 

233-4511 
Fiscal  Officer,  Louisville  Regional 

Office.  600  Federal  Place,  Louisville, 

KY  40202,  (502)  582-6482 
i'i.scal  Officer,  Louisville  Medical 

Center,  800  Zom  Avenue.  Louisvilit!, 

KY  40202,  (502)  895-3401,  ext.  241 


Loiifsville  National  Cemeterv'  Area 
Offif;e.  fZachary  Taylor).  Send  to: 
Fiscal  Officer,  VA  Medical  Center, 
800  Zom  Avenue,  Louisville,  KY 
40202,  (,502)  895-3401,  ext.  241 

Louisville  National  Cen»etery  Area 
Office,  (Cave  Hill),  Send  to:  Fisf.-al 
Officer,  VA  Medical  Center,  800  Zorn 
Avenue.  Louisville,  KY  40202.  (.502) 
89,5-3401,  ext.  241 

Nancy  National  Cemetery  Area  Offic-e, 
Send  to:  Fiscal  Officer.  VA  Medical 
Center,  Lexington,  KY  40.5O7.  (606) 
233-4511 

Ni(.-holasville  National  Cemetery  Area 
Office.  Send  to:  Fiscal  Officer,  VA 
Medical  Center,  Lexir>gton,  KY  4a507, 
(606)233-^511 

Perr>'ville  National  Cemrtery  Area 
Office.  Send  to:  Fisf;3l  Officer,  VA 
Medital  Center,  Lexington,  KY  40.507, 
(606)233-4511 

Louisiana 

Fiscal  Offi(«r,  Atexandria  Medical 
Center,  Alexandria,  LA  71303.  (318) 
473-0010.  ext.  2281 

Baton  Rouge  National  Cemetery  Area 
Office,  Send  to:  Fis<al  Officer,  VA 
Medical  Center,  1601  Perdido  Street, 
New  Orleans,  LA  70146,  (504)  568- 
0811 

Fiscal  Officer,  New  Orleans  Regional 
Office,  701  Loyola  Avenue,  New 
Orleans,  LA  70133,  (.504)  589-6604 

Fiscal  Officer,  New  Orleans  Medical 
Center,  1601  Perdido  Street,  New 
Orleans.  LA  70146,  (504)  568-0811 

Baton  Rouge  National  Cemetery.  220 
North  19th  Street,  Baton  Rouge,  LA 
70H06,  (504)  389-0788 

Pineville  National  Cemetery  Area 
Office,  Send  to:  Fiscal  Officer,  VA 
Medical  Center,  Alexandria,  hA 
71301,(318)442-0251 

Fiscal  Officer,  Shreveport  Medical 
Center.  510  East  Stoner  Avenue, 
Shreveport,  LA  71101,  (318)  221- 
8411,  ext.  722 

Shreveport  VA  Office,  Send  to;  Fiscal 
Officer.  Va  Regional  Officer,  701 
Loyola  Avenue,  New  Orleans,  LA 
70113,  (504)  .589-6604 

Port  Hudson  (Zachary)  National 
Cemeter\'  Area  Office,  Send  to:  Fisial 
Officer,  VA  Medical  Center,  1601 
Perdido  Street.  New  Orleans.  LA 
70146,  (504)  ,568-0811 

Maine 

Portland  VA  Office,  Send  to;  Fis<;al 
Officer,  VA  Center,  Togus,  ME  04330, 
(207)62.1-8411 

Fi.scal  Officer,  Togus  Medical  ft 
Regional  Office  Center,  Togus,  ME 
04:t3O,  (207)623-8411 

Togus  National  Cemetery  Area  Office, 
Seiid  to:  Fiscal  Officer,  VA  Center, 
Togus.  ME  04330.  (207)  623-8411 


Mnnfnnd 

Annapolis  National  Cemetery  Area 
Office.  Send  to:  Fiscal  Offu  er,  VA 
Medital  Center.  3900  Loch  Raven 
Blvd.,  Baltimore,  MD  21218.  (301) 
467-9932.6x1.  5281/5282 

Fiscal  Officer,  Baltimore  Regional 
Office,  Federal  Bldg.,  31  Hopkins 
Plaza.  Baltimore,  MD  21201,  (301) 
962-4410 
Jurisdiction  does  not  include  Prince 

Georges  and  Montgomery  Counties 

whi(  h  are  included  under  the 

Washington,  DC  Regional  Office. 

Baltimore  Outpatient  Clinic,  Send  to: 
Fiscal  Officer,  VA  Medicuii  Center. 
3900  Loch  Raven  Blvd.,  Baltimore. 
MD  21218,  (301)  467-9932.  exl.  5281/ 
5282 

Fiscal  Officer,  Baltimore  Medical 
Center.  3900  Loch  Raven  Blvd., 
Baltimore,  MD  21218.  (301)  467-0932. 
ext.  5281/5282 

Baltimore  National  Cemetery  Area 
Office  (Loudon  Park),  Send  to:  FiscujI 
Officer,  VA  Medical  Center,  3900 
Loch  Raven  Blvd..  Baltimore.  MD 
21218.  (301)  467-9932.  ext.  5281/ 
5282 

Fiscal  Officer,  Fort  Howard  Medical 
Center,  Fort  Howard,  MD  21052,  (301) 
687-8768.  ext.  328 

Hyalfsville  Field  Office  of  Audit.  Send 
to:  Fiscal  Division  Chief  (047H),  VA 
Central  Office*,  Room  C-50  810 
Vermont  Avenue,  Washington.  DC 
20420,  (202)  389-3901 

Fiscal  Officer,  Peny  Point  Medical 
Center.  Perry  Point.  MD  21902.  (301) 
642-2411.  ext.  5224/5225 

Massachusetts 

Fiscal  Officer,  Bedford  Medical  Center. 

200  Springs  Road.  Bedford.  MA 

01730.  (617)  27,5-7500 
Fiscal  Officer.  Boston  Regional  Office. 

John  F.  Kennedy  BIdg.,  Room  400C. 

Government  Center.  Boston.  MA. 

(617) 565-2616 

Jurisdiction  over  certain  tovms  in 
Bristol  and  Plymouth  Counties  and  the 
counties  of  Barnstable.  Dukes  and 
Nantucket  is  allocated  to  the 
Providence,  Rhode  Island  Regional 
Office. 
Boston  Outpatient  Clinic.  Send  to; 

Fiscal  Officer,  VA  Medical  Center. 

150  South  Huntington  Avenue, 

Boston,  MA  02130,  (61 7)  232-9500, 

ext.  427/420 
Fiscal  Officer,  Boston  Medical  Center, 

150  South  Huntington  Avenue, 

Boston,  MA  021,10.  (617)  2.12-9500. 

ext.  427/420 
Bourne  National  Cemetery  Area  Offrre. 

Send  to;  Fiscal  Offic^er,  VA  Medical 

Center,  Brockton,  MA  O240K(617) 

.583-».500,  ext.  266 
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Fiscal  Officer.  Brockton  Medical  Center, 

Brockton.  MA  02401.  (617)  58.1^500. 

ext.  266 
Lowell  Outpatient  Clinic  Substation, 

Send  to:  Fiscal  Officer,  VA  Medical 

Center.  150  South  Huntington 

Avenue,  Boston.  MA  02130.  (617) 

322-9500.  ext.  427/420 
New  Bedford  Outpatient  Clinic 

Substation.  Send  to:  Fiscal  Officer. 

VA  Medical  Center,  Providence.  RI 

02908.  (401)  27.3-7100 
Fiscal  Officer,  Northampton  Medical 

Center.  Northampton.  MA  01060, 

(413)  584^040 
Springfield  Outpatient  Clinic 

Substation.  Send  to:  Fiscal  Officer. 

VA  Medical  Center,  Northampton. 

MA  01060.  (413)  584-4040 
Springfield  VA  Office,  Send  to:  Fiscal 

Officer,  VA  Regional  Office,  John  F. 

Kennedy  Bldg.,  Room  400C, 

Government  Center.  Boston,  MA 

02203,  (617)  565-2616 
Fiscal  Officer,  West  Roxbury  Medical 

Center,  1400  Veterans  of  Foreign  Wars 

Parkwav,  West  Roxbury,  MA  02132, 

(617)  323-7700,  ext.  5650 
Worcester  Outpatient  Clinic  Substation, 

Send  to:  Fiscal  Officer.  VA  Medical 

Center,  1400  Veterans  of  Foreign  Wars 

Parkway.  West  Roxbury.  MA  02132. 

(617)  322-7700.  ext.  5650 

Michigan 

Fiscal  Officer.  Alien  Park  Medical 

Center.  Allen  Park.  Ml  48101.  (313) 

562-6000.  ext.  535 
Fisi;al  Officer.  Ann  Arbor  Medical 

Center.  2215  Fuller  Road,  Ann  Arbor, 
.     Ml  48105.  (313)  769-7100,  ext.  288/ 

289 
Fiscal  Officer,  Battle  Creek  Medit  al 

Center,  Battle  Creek,  MI  49016,  (616) 

966-5600.  ext.  3566 
Grand  Rapids  Outpatient  Clinic 

Substation.  Send  to:  Fiscal  Officer. 

VA  Medical  Center,  Battle  Creek,  MI 

49016,  (616)  966-5600,  ext.  3566 
Fiscal  Officer.  Detroit  Regional  Office. 

477  Michigan  Avenue.  Detroit.  MI 

48226.(313)226-4190 
Fiscal  Officer.  Iron  Mountain  Medi(  al 

Center.  Iron  Mountain,  MI  49801. 

(906)  774-3300,  ext.  308 
Fiscal  Officer.  Saginaw  Medical  Center, 

1500  Weiss  Street,  Saginaw,  MI 

48602.  (517)  793-2340.  ext.  3061 

Minnesota 

Fiscal  Officer,  Minneapolis  Medical 

Center.  54th  &  48th  Avenue.  South 

Minneapolis.  MN  55417,  (612)  72.5- 

6767,  ext.  6311 
Fiscal  Officer,  St.  Cloud  Medical  Center, 

St.  Cloud,  MN  56301,  (612)  252-1600. 

ext.  411 
Fiscal  Officer,  St.  Paul  Center  (Regional 

Office),  Federal  Building.  Ft.  Snelling. 

St.  Paul.  MN  55111.  (612)  72.5-4075 


Fiscal  Officer.  VA  Medical  Center.  One 
Veterans  Drive.  Minneapolis,  MN 
55417,  (612)  725-2150 
Jurisdiction  over  the  counties  of 

Becker.  Beltrami,  Clay,  Clearwater, 

Kittson.  Lake  of  the  Woods,  Mahnomen, 

Marshall,  Norman.  Otter  Tail. 

Pennington.  Polk,  Red  Lake.  Roseau  and 

Wilkin  is  allocated  to  the  Fargo.  North 

Dakota  Center. 

St.  Paul  National  Cemetery  Area  Office. 
Send  to:  VA  Medical  Center,  54th  & 
48th  Avenue,  South,  Minneapolis, 
MN  55417,  (612)  725-6767,  ext.  6311 

St.  Paul  Data  Processing  Center,  Send  to: 
Fiscal  Officer,  VA  Center,  Federal 
Building,  Ft.  Snelling,  St.  Paul.  MN 
55111,  (612)725-3075 

St.  Paul  Outpatient  Clinic,  Send  to: 
Fiscal  Officer,  VA  Medical  Center, 
54th  &  48th  Avenue,  Minneapolis, 
MN  55111.  (612)  725-6767,  ext.  6311 

Mississippi 

Biloxi  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  Biloxi,  MS  39531,  (601)  863- 
1972,  ext.  225 

Fiscal  Officer,  Biloxi  Medical  Center, 
Biloxi.  MS  39531,  (601)  863-1972, 
ext.  225 

Corrinth  National  Cemetery  Area  Office. 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  1030  Jefferson  Avenue, 
Memphis,  TN  38104,  (901)  523-8990 

Fiscal  Officer,  Gulfport  Medical  Center, 
Gulfport,  MS  39601,  (601)  863-1972, 
ext.  225 

Fiscal  Officer,  Jackson  Medical  Center, 
1500  East  Woodrow  Wilson  Drive, 
Jackson.  MS  39216,  (601)  362-4471, 
ext.  1281 

Fiscal  Officer,  VA  Regional  Office, 
Federal  Building,  100  W.  Capitol  St., 
Suite  207,  Jackson,  MS  39269.  (601) 
965-4853 

Natchez  National  Cemetery.  Send  to: 
Fiscal  Officer.  VA  Medical  Center, 
1500  E.  Woodrow  Wilson  Dr., 
Jackson.  MS  39216.  (601)  362^471, 
ext.  1281 
Process  for  VA  service-connected 

benefits  should  also  be  sent  to  the 

Jackson  Medical  Center  rather  than  to 

the  Jackson  Regional  Office. 

Missouri 

Fi.scal  Officer,  Columbia  Medical 
Center,  800  Stadium  Road,  Columbia, 
MO  62501,  (314)  44,3-2511 

Jefferson  City  National  Cemetery  Area 
Office,  Send  to:  Fiscal  Officer,  VA 
Medical  Center,  800  Stadium  Road, 
Columbia,  MO  65201,  (314)  44.3-2511, 
ext.  6050 

Fiscal  Officer,  Kansas  City  Medical 
Center,  4801  Linwood  Blvd.,  Kan.sas 
City,  MO  64128.  (816)  861-1700,  ext. 
214 


Fi.scal  Officer,  Poplar  Bluff  Medical 

Center,  Poplar  Bluff,  MO  63901.  (314) 

686-4151 
St.  Louis  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical 

Center,  St.  Louis,  MO  63125.  (314) 

894-4931 
Fiscal  Officer,  St.  Louis  Regional  Office. 

1520  Market  Street,  St.  Louis,  MO 

63103, (314)  539-3112 
Fiscal  Officer,  VA  Medical  Center.  1500 

N.  Westwood  Blvd.,  Poplar  Bluff,  MO 

63901,  (314)  686-il51,  ext.  265 
St.  Louis  Veterans  Canteen  Service  Field 

Office.  Send  to:  Fiscal  Officer.  VA 

Medical  Center.  St.  Louis,  MO  63125. 

(314)  894-^631 
Fiscal  Officer,  St.  Louis  Medical  Center, 

St.  Louis,  MO  63125.  (314)  894-4631 
St.  Louis  Records  Processing  Center, 

Send  to:  Fiscal  Officer,  VA  Regional 

Office.  1520  Market  Street,  St.  Louis, 

MO  63103,  (314)  539-3112 
Springfield  National  Cemetery  Area 

Office,  Send  to:  Fiscal  Officer,  VA 

Medical  Center,  Fayetteville,  AR 

72701.(501)443^301 

Montana 

Fiscal  Officer.  Fort  Harrison  Medical  & 

Regional  Office  Center,  Fort  Harrison. 

MT  59636,  (406)  442-6410 
Fiscal  Officer,  Miles  City  Medical 

Center,  210  N.  Broadweli,  Miles  Citv. 

MT  59301,  (406)  232-3060 

Nebraska 

Fiscal  Officer,  Grand  Island  Medical 
Center,  2201  N.  Broadweli,  Grand 
Island,  NE  68801,  (308)  382-3660,  ext. 
244 

Fiscal  Officer,  Lincoln  Regional  Office, 
100  Centennial  Mall  North,  Lincoln, 
NE  68510,  (402)  437-5041 

Fiscal  Officer,  Lincoln  Medical  Center. 
600  South  70th  Street.  Lincoln.  NE 
68510.  (402)  489-3802.  ext.  332 

Maxwell  National  Cemetery  Area  Office. 
Send  to:  Fiscal  Officer.  VA  Medical 
Center.  Grand  Island.  NE  68801.  (308) 
382-3660.  ext.  244 

Fi.scal  Officer,  Omaha  Medical  Center. 
4101  Woolworth  Avenue,  Omaha.  NE. 
(402)  346-8800,  ext.  4538 

Nevada 

Las  Vegas  Outpatient  Clinic,  Send  to: 

Fiscal  Officer.  VA  Medical  Center. 

IQOO  Locust  Street,  Reno,  NV  89250. 

(702)  786-7200.  ext.  244 
Fiscal  Officer.  Reno  Regional  Office. 

1201  Terminal  Way.  Reno.  NV.  (702) 

784-5637 

Jurisdiction  over  the  following 
counties  in  California:  Alpine.  Las.sen. 
Modoc  and  Mono. 
Fiscal  Officer.  Reno  Medical  Center. 

1000  Locust  Street.  Reno.  NV  89520. 

(702)  786-7200.  ext.  244 


Henderson  Outpatient  Clinic,  Send  to: 
Fiscal  Officer,  VA  Medical  Center. 
lOeO  Locust  Street,  Reno.  NV  8S520. 
(702)  786-7200,  ext.  244 

Sew.  Hampshire 

Fiscal  Officer,  Manchester  Regional 

Office.  275  Chestnut  Street. 

Manchester.  NH  03103.  (603)  666- 

7638 
Fiscjd  Officer.  Manchester  Medical 

Center,  718  Smyth  Road,  Manchester, 

NH  03104.  (603)  624-4366 

Nevtfersey 

Beverly  National  Cemetery'  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  University  &  Woodland 
Avenues,  Philadelphia,  PA  19104, 
(2h5)  382-2400,  ext.  291/292 

Fisrial  Officer,  East  Orange  Medical 
Center,  Tremont  Avenue  &  So.  Center 
St.,  F-a.st  Orange,  NJ  07019,  (2t)l)  676- 
lOCO.ext.  1771 

Fisdal  Officer,  Lyons  Medical  Center. 
Ljons.  NJ  07939.  (201)  647-0180.  ext. 
4.102 

.\'evVark  Outpatient  Clinic,  Send  to: 
Fiscal  Officer,  VA  Medical  Center. 
Tremont  Avenue  &  So.  Center  St.,  East 
Obnge,  NJ  07019,  (201)  676-1000, 
ext.  125 

Fisqal  Officer,  Newark  Regional  Office. 
2t>  Washington  Place.  Newark.  NJ 
0n02,  (201)  645-3507 

.Salem  National  Cemetery  Area  Office. 
Send  to:  Fiscal  Officer.  VA  Center, 
1601  Kirkwood  Highway, 
Wilmington,  DE  19805,  "(302)  994- 
2^11 

Fisfiil  Officer,  Somerville  Supply  Depot, 
Somerville,  NJ  08876,  (210)  725-2540 

Sew  ■  Mexico 

Fisqal  Officer,  Albuquerque  Regional 

Office,  500  Gold  Avenue,  SW.. 

Albuquerque,  NM  87102.  (505)  766- 

2i04 
F'isqal  Officer.  Albuquerque  Medical 

Center,  2100  Ridgecre.st  Drive,  SE., 

Albuquerque.  NM  87108.  (505)  26.5- 

1711 
Santa  Fe  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer.  VA  Medical 

Center.  2100  Ridgecrest  Drive.  SE.. 

Albuquerque.  NM  87108,  (505)  2B.5- 

ini. ext.  2214 

NevlYork 

Fisqal  Officer.  Albany  Medical  Center, 
113  Holland  Ave.  Albany.  NY  12202. 
(518)  462-3311.  ext.  355 

1  i seal  Officer.  VA  Medical  Center.  800 
Irving  Center.  Syracuse.  NY  13210. 
(315)  476-7461.  ext.  2.358 

•Ml>«ny  VA  Office.  Send  to:  Fiscal 
Officer.  VA  Regional  Office.  2,52 
Seventh  Avenue  &  24th  Street.  New- 
York.  NY  10001,  (211)  620-6293 


Fiscal  Officer.  Batavia  Medical  Center. 

Redfield  Parkwav.  Batavia.  NY  14020. 

(716)  345-7500.  exL  215 
Fiscal  Officer,  Bath  Medical  Center. 

Bath.  NY  14810,  (607)  776-2111.  ext. 

1.502 
Fiscal  Officer,  Bronx  Medical  Center, 

140  W.  Kings  Bridge  Road.  Bronx,  NT 

1040B.  (212)  584-9000.  exL  1.502/ 

1717 
Fiscal  Officer,  Brooklyn  Medirjl  Center. 

800  Poly  Place.  Brooklyn.  NY  11209. 

(718)6.30-3542 
Brooklyn  National  Cemetery  Area 

Office.  Fiscal  Officer.  VAMedical 

Center.  800  Poiy  Plate.  Brooklyn.  NY 

11209.(718)630-3541 
Brooklyn  Outpatient  Clinic,  Send  to: 

Fiscal  Officer.  VA  Medical  Center. 

800  Poly  Place.  BrookI>Ti.  NY  1 1200. 

(718) 630-3542 
Fiscal  Officer.  Buffalo  Regional  Office. 

Ill  West  Huron  Street.  Buffalo.  NY 

14202.  (716)  846-5251 
Brooklyn  Outpatient  Clinic.  Send  to: 

Fi.scal  Officer,  VA  Medical  Center. 

800  Poly  Place,  Brookh'n,  NY  11209. 

(718) 630-3542 
Fiscal  Officer.  Buffalo  Regional  Office. 

Ill  West  Huron  Street,  Buffalo,  NT 

14202. (716)846-5251 

Jurisdiction  over  all  counties  in  New 
York  not  listed  under  the  New  York 
Regional  Office. 
Fiscal  Officer,  Buffalo  Medical  Center. 

3495  Bailey  Avenue.  Buffalo.  NY 

14215.  (716)  862-3335.  (716)  834- 

9200,  ext.  3335 
Calverton  National  Cemetery  Area 

Office,  Send  to:  Fiscal  Office.  VA 

Medical  Center.  Norlhport.  NY  1176«. 

(516)  261-4400.  ext.  7101/7103 
Fiscal  Officer.  Canandaigua  Medical 

Center.  Canandaigua.  NY  14424.  (716) 

394-2000,  ext.  3368 
Fiscal  Officer.  Castle  Point  .Medical 

Center.  Castle  Point.  NY  12511.  (914) 

882-5404 
Elmira  National  Cemetery'  Area  Office, 

Send  to:  Fiscal  Officer.  VA  Medical 

Center.  Bath,  NY  14810.  (607)  776- 

2111 
Farmingdale  National  Cemetery  Area 

Office.  Send  to:  Fiscal  Officer.  VA 

Medical  Center.  Northport.  NY  11768. 

(516)  261^400.  ext.  2462/2463 
Fiscal  Officer.  Montrose  Medical  Center. 

Montrose.  NY  10548.  (914)  737-4400, 

ext.  2463 
Fiscal  Officer,  New  York  Medical 

Center.  First  Avenue  at  Ea.st  24th 

Street,  New  York,  NY  10010.  (212) 

686-7320 
New  York  Outpatient  Clinic.  Send  to: 

Fi.scal  Officer.  VA  Medical  Center. 

First  Avenue  at  East  24fh  Street.  New 

York.  NY  10010.  (212)  686-7320 
New  York  Prosthetics  Center.  Send  to: 

Fiscal  Officer.  VA  Regional  Office. 


252  Seventh  Avenue,  New  York.  NY 

10001.  (212)  620-6293 
Fiscal  Officer.  New  York  Regional 

Offke.  252  Seventh  Avenue  at  24lh 

Street.  New  York.  NY  lOOOl.  (212J 

620-6293 

Jurisdiction  over  the  following 
counties  in  New  York:  Albany.  Bronx. 
Clinton.  Columbia.  Delaware,  Dutchess, 
E,ssex,  Franklin,  Fulton,  Greene. 
Hamilton,  Kings,  Montgomery-,  Nassau, 
New  York.  Orange.  Otsego.  Pulnam. 
Queens.  Rensselaer.  Riclimond. 
Rockland.  Saratoga.  Srhenet:tady. 
Schharie.  Suffolk.  Sullivan.  Ulster. 
Warren.  Washingtc^n  and  Westchester. 
New  York  Veterans  Canteen  Service 

Field  Office.  Send  to:  Fiscal  Offiiair. 

VA  Medical  Center.  First  Avenue  at 

East  24th  Street,  .\ew  York.  NY 

10010.(212)685-7320 
Fiscal  Officer,  Northport  Medical 

Center,  Northport.  NY  11768,  (516) 

261-^400.  ext.  2462/2463 
Roche.ster  VA  OtTice.  Send  to:  Fiscal 

Officer.  VA  Regional  Office.  Ill  West 

Huron  Street.  Buffalo.  NY  14202. 

(716)846-5251 
Rochester  Outpatient  Clinic  Substation. 

Send  to:  Fiscal  Officer.  VA  Medical 

Center.  Batavia.  NY  14020.  (716)  34.3- 

7500.  ext.  215 
Fiscal  Officer.  Syracuse  Medical  Center. 

Irving  Avenue  A  Universitv  Place. 

Syracuse.  NY  13210,  (315)  476-7461 
Syracuse  VA  Office.  Send  to:  Fiscal 

'Offic:er.  VA  Regional  Office.  Ill  West 

Huron  Street.  Buffalo.  NY  14202. 

(716)846-5251 

.\nrth  CaroHna 

Fiscal  Officer.  .\.sheville  Medical  Center. 

1 100  Tuni>el  Road.  Asheville.  NC 

28801.  (704)  298-7911.  ext.  5616 
Fiscal  Officer.  Durham  Medical  Center. 

508  Fulton  Street.  Durham.  NC  27705. 

(919) 671-6913 
Fi.scal  Officer.  Fayetteville  Mediisl 

Center.  2300  Ramsey  Street. 

Fayetteville.  NC  28301.  (919)  488- 

2120 
New  Bern  National  Cemetery  Area 

Offic:e.  Send  to:  Fiscal  Officer,  VA 

Medical  Center.  2300  Ramsey  Street. 

Fayetteville,  NC  28301.  (919)  488- 

2120 
Raleigh  National  Cemetery-  Area  Office, 

Send  to:  Fi.sc;al  Officer.  V A  Medical 

Center.  508  Fulton  Street.  Durham. 

NC  27705,  (919)  286-041 1.  ext.  6469 
Fiscal  Officer.  Salisbury  Medical  Center, 

Salisbury,  NC  28144.' (704)  636-2351 
Salisbury  National  Cemelerv  Area 

Office.  Send  to:  Fiscal  Officer.  VA 

Medical  Center.  Salisbury.  NC  28144. 

(704)636-2351 
Wilmington  National  Cemetery  Area      ~j 

OfficTB.  Send  to:  Fi.scal  OffirBr,  VA        \ 
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Medical  Center.  2.300  Ramsey  Street. 

Fayetteville.  NC  28301.  (919)  488- 

2120 
Fiscal  Officer,  Winston-Salom  Regional 

Office.  251  North  Main  Street. 

Winston-Salem,  NC  27102,  (919)  761- 

.l.'iia 
Winston-Salem  Outpatient  Regional 

Office.  Send  to:  Fiscal  Officer.  VA 

Medical  Center,  Saiisburv.  NC  28144. 

(704) 636-2351 

North  Dakota 

Fiscal  Officer,  Fargo  Medi(  al  and 

Regional,  Office  Center,  21st  &  Elm. 

Fargo.  ND  58102.  (701)  232-3241.  ext. 

249 

See  listing  under  the  St.  Paul. 
Minnesota  Center  for  the  names  of  the 
counties  in  Minnesota  which  come 
under  the  jurisdiction  of  the  Fargo, 
North  Dakota  Center. 

Ohio 

Fiscal  Officer,  Chillicbthe  Medical 

Center,  17273  State  Route  104. 

Chillicothe.  OH  45601.  (614)  773- 

1141,  ext.  203 
Fiscal  Officer,  Cincinn;iti  Medical 

Center,  3200  Vine  Street,  Cincinnati. 

OH  45220,  (513)  550-5040,  ext.  4113 
Fiscal  Officer,  VA  Medical  Center,  2090 

Kenny  Road,  Columbus,  OH  43221. 

(614)469-6712 
Cincinnati  VA  Office,  Send  to:  Fiscal 

Officer,  VA  Regional  Office,  1240  East 

Ninth  Street,  Cleveland.  OH  44199. 

(216) 522-3540 
Fiscal  Officer,  Cleveland  Regional 

Office,  1240  East  Ninth  Street, 

Cleveland,  OH  44109,  (216)  522-3540 
Fiscal  Officer.  Cleveland  Medical 

Center,  10,000  Brecksville  Rd, 

Brecksville,  OH  44141,  (216)  526- 

3030,  ext.  7170 
Fiscal  Officer,  Columbus  Outpatient 

Clinic.  456  Clinic  Drive,  Columbus, 

OH  43210,  (614)  469-6712 
Columbus  VA  Office,  Send  to:  Fiscal 

Officer,  VA  Regional  Office,  1240  East 

Ninth  Street,  Cleveland,  OH  44199, 

(216) 522-3540 
Dayton  National  Cemetery  Area  Office. 

Send  to:  Fiscal  Officer.  VA  Medical 

Center.  Dayton.  OH  45248,  (513)  268- 

6511.  ext.  262-2157 
Fiscal  Office,  VA  Medical  Center.  4100 

W.  Third  Street,  Daylon,  OH  45428. 
(513) 262-2157 

Oklahoma 

Fort  Gibson  National  Cemetery  Area 
Office.  Fiscal  Officer,  VA  Medical 
Center,  Memorial  Station.  Honor 
Heights  Drive.  Muskogee.  OK  74401. 
(918)  683-3261.  ext.  392 

Fiscal  Officer,  Muskogee  Regional 
Office,  125  South  Main  Street. 
Muskogee.  OK  74401,  (918)  687-2169 


Fiscal  Officer,  Muskogee  Medical 

Center.  Memorial  Station.  Honor 

Heights  Drive.  Muskogee,  OK  74401. 

(918)  683-3261.  ext.  392 
Fiscal  Officer.  Oklahoma  City  Medical 

Center.  921  Northeast  13th  Street. 

Oklahoma  City.  OK  73104.  (405)  272- 

9876.  ext.  500 
Oklahoma  City  VA  Office,  Send  to: 

Fiscal  Officer.  VA  Regional  Office. 

125  South  Main  St..  Muskogee.  OK 

74401.  (908)  687-2169 

Oregon 

Portland  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer.  VA  Medical 
Center.  3710  SW  U.S.  Veterans 
Hospital  Road.  Portland,  OR  97201. 
(503)  220-8262,  ext.  6948 

Fiscal  Officer.  Portland  Regional  Office, 
1220  SW  3rd  Avenue,  Portland,  OR 
97204,  (503)  221-2521 

Fiscal  Officer,  Portland  Medical  Center, 
3710  SW  U.S.  Veterans  Hospital  Road. 
Portland.  OR  97201.  (503)  220-8262. 
ext.  6948 

Portland  Outpatient  Clinic,  Send  to: 
Fiscal  Officer.  VA  Medical  Center, 
3710  SW  U.S.  Veterans  Hospital  Road, 
Portland,  OR  97210.  (503)  222-9221, 
ext.  6984 

Fiscal  Officer.  VA  Medical  Center, 
Garden  Valley  Blvd.,  Roseburg,  OR 
97470.  (503)  440-1000.  ext.  4261 

Roseburg  National  Cemetery  Area 
Office,  Send  to:  Fiscal  Officer.  VA 
Medical  Center,  Garden  Valley  Blvd., 
Roseburg,  OR  97470,  (503)  672-4411 

Fiscal  Officer,  White  City  Domiciliary, 
White  City,  OR  97501."  (.'")03)  826- 
2111.  ext.  241 

White  City  National  Cemetery  Area, 
Send  to:  Fiscal  Officer,  VA  Office 
Domiciliary,  White  City,  OR  97.503, 
(503)  826-2111.  ext.  241 

Pennsylvania 

Fiscal  Officer.  Altoona  Medical  Center. 

Altoona,  PA  16603,  (814)  94.3-8164. 

ext.  7046 
Annville  National  Cemetery  Area  Office, 

Send  to:  Fiscal  Officer,  VA  Medical 

Center,  Lebanon.  PA  17042,  (717) 

272-6621,  ext.  229. 
Fiscal  Officer.  VA  Medical  Center, 

Butler.  PA  16001.  (412)  287-4781,  ext. 

4505 
Fiscal  Officer,  Coatsville  Medical 

Center,  Coatsville,  PA  19320,  (215) 

384-7711.  ext.  .342 
Fiscal  Officer,  Erie  Medical  Center,  135 

East  38th  Street,  Erie.  PA  16501,  (814) 

868-8661 
Harrisburg  Outpatient  Clinic  Substation, 

Send  to:  Fiscal  Officer,  VA  Medical 

Center.  Lebanon.  PA  17042,  (717) 

272-6621.  ext.  229 
Fiscal  Officer.  Lebanon  Medical  Center, 

Lebanon. PA  17042, (717)  272-6621, 

ext.  229 


Fiscal  Officer,  Philadelphia  Center 
(Regional  Office)  P.O.  Box  8079, 
Philadelphia.  PA  19101.  (21.5)  951- 
5321 

Jurisdiction  over  the  following 
counties  in  Pennsylvania:  Adams. 
Berks,  Bradford,  Bucks,  Cameron, 
Carbon,  Centre.  Chester.  Clinton, 
Columbia,  Cumberland,  Dauphin, 
Delaware,  Franklin,  Juniata, 
Lackawanna,  Lancaster.  Lebanon. 
Lehigh,  Luzerne,  Lycoming,  Miffiin. 
Monroe,  Montgomery,  Montour, 
Northampton,  Northumberland,  Perry. 
Philadelphia.  Pike,  Potter,  Schuylkill". 
Snyder,  Sullivan,  Susquehanna,  Tioga, 
Union,  Wayne,  Wyoming  and  York. 
Philadelphia  Data  Processing  Center. 
Send  to:  Fiscal  Officer.  VA  Medical 
Center,  P.O.  Box  13399,  Philadelphia. 
PA  19101, (215)  951-5321 
Philadelphia  National  Cemetery  Area 
Office.  Send  to:  Fiscal  Officer,  VA 
"Medical  Center.  University  & 
Woodland  Avenues.  Philadelphia.  P.\ 
19104,(215)951-5321 
Fiscal  Officer.  VA  Medical  Center, 
University  &  Woodland  Avenues. 
Philadelphia.  PA  19104.  (215)  951- 
5321 
Fiscal  Officer.  Pittsburgh  Regional 
Office.  1000  Liberty  Avenue, 
Pittsburgh,  PA  15222,  (412)  644-4394 
Jurisdiction  over  all  of  the  counties  in 
Pennsylvania  that  are  not  listed  under 
the  Philadelphia  Center  (Regional 
Office)  and  jurisdiction  over  the 
following  counties  in  West  Virginia: 
Brooke,  Hancock,  Marshall  and  Ohio. 
Fiscal  Officer,  Pittsburgh  Medical 
Center,  Highland  Drive,  Pittsburg,  FA 
15206,  (412)  363-4900,  ext.  4235 
Fiscal  Officer,  Pittsburgh  Medical 
Center,  University  Drive  C,  Pittsburgh 
PA  15240,  (412)  683-3000.  ext.  675 
Fiscal  Officer.  Wilkes-Barre  Medical 
Center,  1111  East  End  Blvd.,  Wilkes- 
Barre,  PA  18711.  (717)  824-3521.  ext 
7211 

Philippines 

Manila  Regional  Office  Outpatient 
Clinic,  and  Manila  Regional  Office 
Center, 
For  either  of  the  above,  send  to: 

Director,  Department  of  Veterans 
Affairs,  APO,  San  Francisco,  CA 
96528,  011-632-521-7116, ext.  2560 

Puerto  Rico 

Raymon  National  Cemetery  Area  Office. 

Send  to:  Fi.scal  Officer,  VA  Center, 

GPO,  Box  4867,  San  Juan.  PR  00936. 

(890) 766-5115 
Hato  Regional  Office,  GPO  Box  4867. 

San  Juan,  PR  00936.  (809)  766-5115 
Mnyaguez  Outpatient  Clinic  Substaticr.. 

Send  to:  Fiscal  Officer.  VA  Center, 


GPO,  Box  4867.  San  Juan,  PR  00936. 
(809) 763-0275 

Rio  Piedras  Medical  and  Regional  Office 
Center.  Send  to:  Fiscal  Officer,  VA 
Center.  GPO.  Box  4867,  San  Juan,  PR 
00936.  (809)  758-7575,  ext.  4953 

Fiscal  Officer,  VA  Medical  Center,  One 
Veterans  Plaza,  San  Juan,  PR  00927- 
Shoo,  (809)  766-5365  or  (809)  766- 
5053 

RhAde  Island 

Fiscal  Officer.  Providence  Regional 
Office,  321  South  Main  Street, 
Providence.  RI  02903.  (401)  528-4439 
Jurisdiction  over  the  following  towns 
and  counties  in  Massachusetts:  all 
towns  in  Bristol  County  except 
Mansfield  and  Easton.  the  towns  of 
Lakeville.  Middleboro.  Carver, 
Rochester.  Mattapoisett.  Marion,  and 
Wareham  in  Plymouth  County;  and  the 
counties  of  Dukes,  Nantucket  and 
Barnstable. 

Fiscal  Officer.  Providence  Medical 
Center,  Davis  Park,  Providence,  RI 
02908.  (401)  475-3019 

South  Carolina 

Beaufort  National  Cemetery  Area  Office. 
Send  to:  Fiscal  Officer.  VA  Medical 
Center.  109  Bee  Street,  Charleston,  SC 
29403.  (803)  577-5011,  ext.  222 

Fi.scal  Officer.  Charleston  Medical 
Center.  109  Bee  Street,  Charleston,  SC 
29403,  (803)  577-5011  ext.  222 

Fiscal  Officer.  Columbia  Regional 
Office,  1801  Assembly  Street, 
Columbia.  SC  29201.  (803)  765-5210 

Fiscal  Officer.  Columbia  Medical 
Center.  Columbia,  SC  29201,  (803) 
776-4000,  ext.  150 

Florence  National  Cemetery  Area  Office. 
Send  to:  Fiscal  Officer.  VA  Medical 
Center.  Columbia,  SC  29201,  (803) 
776-4000,  ext.  149 

Greenville  Outpatient  Clinic  Substation. 
Send  to:  Fiscal  Officer.  VA  Medical 
Center,  Columbia,  SC  29201,  (803) 
776-^000,  ext.  149 

South  Dakota 

Fort  Meade  National  Cemetery  Area 
Office.  Send  to:  Fiscal  Officer.  VA 
Medical  Center,  Fort  Meade,  SD 
57741.  (605)  347-2511.  ext.  272 

Fiscal  Officer.  VA  Medical  Center.  Fort 
Meade.  SD  57741.  (605)  347-2511, 
ext.  272 

Hot  Springs  National  Cemetery  Area 
Office,  Fiscal  Officer.  VA  Medical 
Center,  Hot  Springs,  SD  57747,  (605) 
743-4101.  ext.  246 

Fiscal  Officer.  Hot  Springs  Medical 
Center.  Hot  Springs,  SD  57747,  (605) 
745-4101 

Tenitessee 

Chattanooga  Outpatient  Clinic 
Substation,  Send  to:  Fiscal  Officer, 
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VA  Medical  Center,  1310  24th 
Avenue,  South,  Nashville,  TN  37203, 
(615)  327-^651 

Chattanooga  National  Cemetery  Area 
Office.  Send  to:  Fiscal  Officer,  VA 
Medical  Center,  Murfreesboro,  TN 
37123.  (615)  893-1360 

Knoxville  National  Cemetery  Area 
Office.  Send  to:  Fiscal  Officer.  VA 
Medical  Center,  Mountain  Home.  TN 
37684.  (615)  926-1171.  ext.  7601 

Knoxville  Outpatient  Clinic  Substation, 
Send  to:  Fiscal  Officer.  VA  Medical 
Center.  1320  24th  Avenue.  South. 
Nashville.  TN  37203.  (615)  327-4651. 
ext.  553 

MadLson  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical 
Center,  1320  24th  Avenue,  South, 
Nashville.  TN  37203.  (615)  327^651. 
ext.  553 

Fiscal  Officer.  Memphis  Medical  Center, 
1030  Jefferson  Avenue,  Memphis,  TN 
38104.  (901)  523-8990,  ext.  5050 

Memphis  National  Cemetery  Area 
Office.  Send  to:  Fiscal  Officer.  VA 
Medical  Center.  1030  Jefferson 
Avenue.  Memphis.  TN  38104.  (901) 
523-8901.  ext.  50 

Fiscal  Officer.  Mountain  Home  Medical 
Center.  Mountain  Home.  TN  37684, 
(615)  926-1171.  ext.  7601 

Mountain  Home  National  Cemetery 
Area  Office.  Send  to:  Fiscal  Officer, 
VA  Medical  Center,  Mountain  Home. 
TN  37684.  (615)926-1171 

Fiscal  Officer,  Murfreesboro  Medical 
Center.  Murfreesboro.  TN  37130,  (615) 
893-1360  ext.  3198 

Fiscal  Officer.  National  Regional  Office. 
110  Ninth  Avenue  South.  Nashville, 
TN  37203, (615)  736-5352 

Fiscal  Officer,  Medical  Center,  1310 
24th  Avenue.  South,  Nashville,  TN 
37212,  (615)  327-4751,  ext.  5147 

Texas 

Fiscal  Officer,  Amarillo  Medical  Center, 
6010  Amarillo  Blvd.  W.,  Amarillo,  TX 
79106.  (806)  355-9703.  ext.  7370 

Fiscal  Officer,  Austin  Data  Processing 
Center,  1615  East  Woodward  Street. 
Austin,  TX  78772,  (512)  482-4028 

Beaumont  Outpatient  Clinic  Substation, 
Send  to:  Fiscal  Officer.  VA  Medical 
Center.  2002  Holcombe  Blvd., 
Houston.  TX  77211.  (713)  795-7493 

Fiscal  Officer,  Big  Spring  Medical 
Center,  Big  Spring.  TX  79720,  (915) 
263-7361,  ext.  326 

Fiscal  Officer,  Bonham  Medical  Center, 
East  96th  &  Lipscomb  Street,  Bonham, 
TX  75418.  (218)  583-2111.  ext.  240 

Corpus  Christi  Outpatient  Clinic 
Substation,  Send  to:  Fiscal  Officer. 
VA  Medical  Center,  7400  Merton 
Minter  Blvd..  San  Antonio.  TX  78284, 
(512)  696-9660,  ext.  5871 


Fiscal  Officer,  Dallas  Medical  Center, 
4500  South  Lancaster  Road,  Dallas, 
TX  75216,  (214)  376-5451.  ext.  5238 

Dallas  VA  Office.  Send  to:  Fiscal 
Officer.  VA  Regional  Office.  1400 
North  Valley  Mills  Drive,  Waco.  TX 
76799,  (817)  757-6454 

Fiscal  Officer,  El  Paso  Outpatient  Clinic. 
5919  Brook  Hollow  Drive.  El  Paso.  TX 
79925.  (915)  579-7960 

Fort  Bliss  National  Cemetery  Area 
Office.  Send  to:  Fiscal  Officer.  VA 
Outpatient  Clinic.  5919  Brook  Hollow 
Drive.  El  Paso.  TX  79925.  (915)  579- 
7960 

Fiscal  Officer.  Houston  Medical  Center, 
2002  Holcombe  Blvd.,  Houston.  TX 
77211.(713)795-7493 

Fiscal  Officer.  Houston  Regional  Office. 
2515  Murworth  Drive.  Houston,  TX 
77054,(713)660-4121 
Jurisdiction  over  the  country  of 

Mexico  and  the  following  counties  in 

Texas:  Angelina,  Aransas.  Atascosa, 

Austin,  Bandera,  Bee,  Bexar,  Blanco. 

Brazoria,  Brewster,  Brooks,  Caldwell, 

Calhoun,  Cameron,  Chambers,  Colorado. 

Comal.  Crockett.  DeWitt,  Dimmitt, 

Duval,  Edwards,  Fort  Bend,  Frio. 

Galveston.  Gillespie.  Goliad,  Gonzales, 

Grimes,  Guadalupe,  Hardin,  Harris, 

Hays.  Hidalgo,  Houston,  Jackson,  Jasper. 

Jefferson.  Jim  Hogg.  Jim  Wells.  Karnes. 

Kenndall.  Kennedy.  Kerr.  Kimble. 

Kinney.  Kleberg,  LaSalle,  Lavaca. 

Liberty,  Live  Oak,  McCulloch. 

McMulIen,  Mason,  Matagorda. 

Maverick.  Medina.  Menard. 

Montgomer)-,  Necogdoches,  Newton, 

Nueces,  Orange.  Pecos,  Polk.  Real, 

Refugio.  Sabine,  San  Augustine,  San 

Jacinto,  San  Patrico,  Schleicher,  Shelby, 

Starr.  Sutton.  Terrell,  Trinity,  Tyler,  Val 

Verde,  Victoria.  Walker.  Waller. 

Washington,  Webb,  Wharton,  Willacy, 

Wilson,  Zapata  and  Zavala. 

Houston  National  Cemeter\-  Area  Office. 
Send  to:  Fiscal  Officer.  VA  Medical 
Center.  2002  Holcombe  Blvd., 
Houston,  TX  77211,  (713)  79.5-7493 

Fis<;al  Officer,  Kerr\ille  Medical  Center, 
Kerrville,  TX  78028,  (512)  896-2020. 
ext.  300 

Kerrville  National  Cemetery  Area  Office, 
Send  to:  Fiscal  Officer,  VA  Medical 
Center.  Kerrville.  TX  78028,  (512) 
896-2020,  ext.  300 

Lubbock  VA  Office,  Send  to:  Fiscal 
Officer,  VA  Regional  Office,  1400 
North  Valley  Mills  Drive,  Waco.  TX 
76799,  (817)  657-6464,  ext.  635 

Fi.scal  Officer,  Lubbock  Outpatient 
Clinic.  1205  Texas  Avenue,  Lubbock. 
TX  79401, (806)  762-7209 

Fiscal  Officer,  Marlin  Medical  Center. 
1016  Ward  Street,  Marlin.  TX  76661, 
(817)  88.3-3511.  ext.  224 

McAllen  Outpatient  Clinic  Substation, 
Send  to:  Fiscal  Officer.  VA  Medical 
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Qjnter,  7400-Merton  Minter  Blvd., 

San  Antonio.  TX  78Z84.  (512)  696- 

9680.  ext.  5871 
Fis(,al  Officer,  San  Antonio  Medical 

Center,  7400  Merton  Minter  Blvd.. 

San  Antonio,  TX  782B4,  |512)  6«»- 

96R0,  ext.  .5871 
San  Antonio  VA  OfTu^,  Send  to:  FLsia! 

Officer,  VA  Regional  Offi«».  2.'il5 

Murworth  Drive,  Houston.  TX  77054. 

(713)  22fi-41.85 
.San  Antonio  National  Omet«r>'  Area 

Office,  Send  to:  Fiscal  Officer,  VA 

Medical  Center.  7400  Merlon  Minter 

Blvd.,  San  Antonio,  TX  782H4,  (512) 

696-9660,  ext.  5871 
San  Antonio  National  Cemetery  Area 

Offic  e.  (Fort  Sam  Houston),  Send  to: 

Fiscal  Officer,  VA  Medi«;al  Center, 

7400  Merlon  .Minter  Blvd.,  San 

Antonio,  TX  78284,  (512)  696-9660, 

ext.  5871 
Fiscal  Offi{»r,  Temple  Mediial  Center, 

Temple.  TX  76501,  (817)  778--tH11 
Fiscal  Officer.  Waco  Regional  Office, 

1400  North  Valley  Mills  Drive,  Waco. 

TX  76710,  (817)  756-64.54 

{urisdiction  over  all  <  oimties  in  Texas 
not  listed  under  the  Houston  Regional 

Fiscal  Offic-er,  Waix)  Medi«;al  Center, 
Memorial  Drive,  VV.-m;o,  TX  76703. 
(817)7.52-6581 

Waco  Outpatient  Clinic,  Send  to:  Fisisil 
Officer,  VA  Medical  Center,  Memorial 
Drive,  Waco.  TX  76703.  (817)  752- 
6.581 

I'tah 

Fist;al  Officer.  Salt  Lake  City  Regional 
Office.  125  South  State  Street.  .Salt 
Lake  City,  VT  84147,  (801)  524-5361 

Fis(u)l  Officer,  Salt  Lake  Citv  Medical 
Center,  500  Foothill  Blvd.,  Salt  L.ike 
C:ity.  UT  85148,  (810)  .584-1213 

Vt^nnonl 

Fiscal  Officer.  White  River  Junction, 
Medical  and  Regional  Office  Center, 
White  River  Junction,  VT  05001 ,  (802) 
29.5-9.m3,  ext.  10.34 

Virginia 

Alexandria  National  Cemetery  Area 
Office,  Send  to:  Fiscal  Officer.  VA  - 
Medical  Center,  .50  Irving  Street,  NW., 
Washington,  DC  20422.  (202)  74.5- 
8228 

Culpeper  National  Cemetery  Area 
Office,  Send  to:  Fiscal  Officer,  VA 
Medical  Center.  Martinsbuq;.  WV 
25401, (304)  263-0811, ext.  3176 

Danville  National  Cemetery  Area  Office. 
Send  to:  Fiscal  Offii«r,  VA  Medical 
Center,  Salem,  VA  24153,  (703)  982- 
2463 

Hnpevveli  National  Cemetery  Area 
Office,  Send  to:  Fiscal  Offii^r,  VA 
Medical  Center,  1201  Broad  Ro«:k 


Road,  Richnwnd,  VA  23249,  (804) 
230-1304 
Leesburg  National  Cemetery  Area 
Office.  Send  to:  Fis<:al  Officer,  VA 
Medical  Center,  50  Irving  Street,  NW., 
Washington,  DC  20422,  (202)  74.5- 
8228 
Mechanicsville  National  Cemetery  Area 
Office.  Send  to:  Fiscal  Officer.  VA 
Medical  Center,  1201  Broad  Roirk 
Road.  Richmond.  VA  23249,  (804) 
•  2.30-1304 
Fiscal  Officer,  Hampton  Medi(Uil  Center, 

Hampton,  VA  23667,  (807)  722-9961 
Hampton  National  Cemetery  Area 
Office,  Send  to:  Fiscal  Offit»r.  VA 
Medical  Center.  Hampton.  VA  23667, 
(807) 722-9961 
Quantico  National  Cemetery  Area 
Office,  Send  to:  Fis<;al  Officer,  VA 
Medical  Center,  50  Irving  Street,  NW., 
Washington.  DC  20422,  (202)  745- 
8228 
Fiscal  Officer,  Richmond  Medical 
Center,  1201  Broad  Rock  Road. 
Richmond.  VA  23249,  (804)  230-1304 
Richmond  Natiotial  Cemetery  Area 
Office,  Send  to:  Fiscal  Officer,  VA 
Medical  Center,  1201  Broad  Rot;k 
Road,  Richmond,  VA  23249,  (804) 
230-1304 
Fiscal  Officer,  Roanoke  Regional  Office, 
210  Franklin  Road.  SW.,  Roanoke,  VA 
24011.(703)982-6116 
Juri.stliction  over  Fairfax  and 
Arlington  Counties  and  the  cities  of 
Alexandria,  Fairfax,  and  Falls  Chun;h  is 
allocated  to  the  Washington,  DC 
Regional  Office. 
Fiscal  Officer,  Salem  Medical  Center. 

Salem,  VA  24153.  (703)  982-2463 
Sandston  National  Cemetery  Area 
Ofiivje,  Send  to:  Fiscal  Offu^r,  VA 
Mediixil  Center,  1201  Broad  Ro<:k 
Road.  Richmond.  VA  23249.  (804) 
231-9011,  ext.  205 
Staunton  National  Cemetery  Area 
Office,  Send  to:  Fis<Ail  Officer.  VA 
Medical  Center,  Salem.  VA  24135. 
(703)  982-2463 
Winchester  National  Cemetery  Area 
Office,  Send  to:  Fiscal  Officer.  VA 
Medical  Center.  Martinsburg.  WV 
25401,  (304)  263-0811,  ext.  3176 

IVos/jington 

Fiscal  Officer,  American  Lake  Medical 

Center,  Tacoma,  WA  98493,  (206) 

582-8440  ext.  6049 
Fiscal  Officer,  Seattle  Regional  Office, 

915  Second  Avenue,  Seattle.  WA 

98714, (206)  442-5025 
Fiscal  Officer,  Seattle  Medical  Center. 

1160  S.  Columbian  Way,  Seattle,  WA 

98198,  (206)  764-2226 
,Seattle  Outpatient  Clinic.  Send  to: 

Fis<:al  Officer,  VA  Medical  Center, 

1160  S.  Columbia  Way,  Seattle,  WA 

98198, (206)764-2226 


Fiscal  Officer,  Spokane  Medical  * 

(Center — North,  4815  Assembly  Street, 
Spokane,  WA  99205,  (.509)  327-0283, 
ext.  286 

Vancouver  Medical  Center.  Send  to: 
Fiscal  Officer,  VA  Medical  Center. 
3710  SW  U.S.  Veterans  Hospital  Road 
Portland,  OR  97201,  (50.3)  220-8262, 
ext.  R948 

Wnst  Vin^inin 

Fis«;al  Officer,  Beckley  Mediial  Center, 

200  Veterans  Avenue,  Beckley,  WV 

25801.  (304)  255-2121.  ext.  4174 
Fist;al  Officer.  Clarksburg  Medical 

Center.  Clarksburg.  WV  26301.  (304) 

62.3-3461,  ext.  3389 
Grafton  .National  Cemetery  An^a  Office, 

Fiscal  Officer.  VA  Medical  Center, 

Clarksburg,  WV  26301.  (304)  62.3- 

3461,  ext.  335 
Fisi;al  Offit^ir.  Huntington  Regional 

Office,  640  West  Avenue.  Huntington, 

WV  25701,  (304)  529-5477 

Jurisdiction  over  the  t;ounties  of 
Brooke.  Hancock,  Marshall  and  Ohio  is 
allo<:ated  to  the  Pittsburgh, 
Pennsylvania  Regional  Office. 
Fiscal  Officer.  Huntington  Mediud 

Center.  1540  Spring  Valley  Drive, 

Huntington.  WV  25704,  (.304)  429- 

6741,  ext.  2422 
Fiscal  Officer,  Martinsburg  Medical 

Center,  Martinsburg.  WV  25401,  (304) 

26.3-0811.  ext.  3176 
Wheeling  Outpatient  Clinic  Substation, 

Fi.scal  Officer.  VA  Medical  Center. 

University  Drive  C,  Pitt,sburgh.  PA 

1.5240.(412)683-7675 

Wisconsin 

Fiscal  Officer,  M.idison  Medii:.-!!  t*nler. 

2500  Overlook  Terrace.  Madison,  Wl 

53705,  (608)  262-7050 
Fiscal  Officer,  Milwaukee  (Wood) 

Regional  Office,  P.O.  Box  6,  Wood.  WI 

53193,(414)671-8121 
Fiscal  Officer.  Tomah  Medical  Center, 

Tomah.  WI  54660,  (608)  372-1786 
Fiscal  Officer,  VA  Mediial  Center.  5000 

West  National  Avenue,  Milwaukee, 

WI  53295,  (414)  384-2000,  ext.  2591 
Wood  National  Cemetery  Area  Offi««, 

Fiscal  Officer,  VA  Medical  Center, 

5000  West  National  Avenue, 

Milwaukee,  Wl  53295,  (414)  384- 

2(MM).  ext.  2.591 

Wyoming 

P'iscal  Officer,  Cheyenne  Medi<M-il  & 
Regional.  Office  Center,  2.360  F.ast 
Pershing  Blvd.,  Cheyenne,  WY  82001, 
(307)  778-7339 

Fiscal  Officer,  Sheridan  Medical  Center, 
Sheridan,  WY  82801,  (307)  672-3473 

II.  Agencies 

(Unless  otherwise  indicated  below,  all 
agencies  of  the  executive  branch  shall 


be  subject  to  service  of  legal  process 
brought  for  the  enforcement  of  an 
individual's  obligation  to  provide  child 
support  and/or  make  alimony  payments 
where  such  service  is  sent  by  certified 
or  registered  mail,  return  receipt 
requested,  or  by  personal  service,  upon 
the  head  of  the  agency.) 

Arms  Control  &■  Disarmament  Agency 

General  Counsel,  Arms  Control  & 
Disarmament  Agency,  320  21st  Street. 
NW..  Washington.  DC  20451,  (202) 
647-3596 

Agency  for  International  Development 

For  employees  of  the  Agency  for 
International  Development  and  the 
Trade  and  Development  Program: 

Assistant  General  Counsel,  for 
Employee  and  Public  Affairs  (GC/ 
EPA),  Agency  for  International 
Development,  22nd  and  C  Streets. 
NW..  Room  6892,  Washington.  DC 
2i0523-0076,  (202)  647-8218 

Central  Intelligence  Agency 

Offfte  of  Personnel,  Attn:  Chief!  Special 
Activities  Staff.  Washington,  DC 
211505.  (703)  874-2268 

Coiftmission  on  Civil  Rights 

Solicitor.  Commission  on  Civil  Rights, 
KJ4  9th  Street,  NW.,  Suite  632, 
VVashington,  DC  20425.  (202)  376- 
8i351 

Corftmodity  Futures  Trading 
Coitimission 

Director,  Office  of  Personnel,  2033  K 
Street,  NW.,  Washington,  DC  20581, 
(^02) 254-3275 

Coi^sumer  Product  Safety  Commission 

(Mail  Service),  General  Counsel, 
(Consumer  Product  Safety 
Commission,  VVashington.  DC  20207- 
0001,(202)504-0980 

(Personal  Service),  General  Coun.sel. 
Ciinsumer  Product  Safety 
Cbmmission,  4330  Ea.st  West 
Highway.  Room  700,  Bethesda.  MD 
2|)«14-4408,  (301)  504-0980 

Enwonmental  Protection  Agencx- 

Chief,  Headquarters  Accounting 
Operations  Branch,  Financial 
Management  Division  (3303), 
Environmental  Protection  Agency, 
401  M  Street,  SW..  VVashington,  DC 
2<)460,  (202)  260-5116 

Export-Import  Bank  of  the  United  States 

General  Counsel,  Export-Import  Bank  of 
the  United  States,  Room  947,  811 
Vermont  Avenue,  NW.,  Washington, 
DC  20571.  (202)  566-8334 
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Equal  Employment  Opportunity 
Commission 

Director,  Financial  Management 
Division,  United  States  Equal 
Employment  Opportunity 
Commission,  1801  L  Street,  NW., 
Room  20O2,  VVashington,  DC  20507 
(202) 663-1224 

Form  Credit  Administration 

Chief,  Fiscal  Management  Division. 
Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean,  VA 
22102-5090,  (703)  883-4122 

Federal  Deposit  Insurance  Corporation 

Counsel.  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW.. 
Washington.  IX  20429,  (202)  898- 
3686 

Federal  Election  Commission 

Accounting  Officer,  Federal  Election 
Commission,  999  E  Street,  NW.. 
Washington.  DC  20463.  (202)  376- 
5270 

Federal  Emergency  Management  Agencv 

Office  of  General  counsel.  General  Law 
Division.  500  C  Street,  SW., 
VVashington,  DC  20472,  (202)  646- 
4105 

Federal  Labor  Relations  Authority 

Director  of  Personnel,  Federal  Labor 
Relations  Authority.  607  14th  Street. 
NW.,  Suite  430,  VVashington,  DC 
20424,  (202)  482-6690 

Federal  Maritime  Commission 

Director  of  Personnel  or  Deputy  Director 
of  Personnel,  Federal  Maritime 
Commission,  1100  L  Street,  NW., 
Washington,  DC  20573,  (202)  523- 
5773 

Federal  Mediation  and  Conciliation 
Service 

General  Counsel,  Federal  Mediation  and 
Conciliation  Service,  2100  K  Street, 
NW.,  Washington.  DC  20427,  (202) 
653-5305 

Federal  Retirement  Thrift  Investment 
Board 

Payments  to  Board  employees: 

Director  of  Administration,  Federal 
Retirement  Thrift  Investment  Board, 
1250  H  Street,  NW.,  VVashington.  DC 
20005,  (202)  942-1670 

Benefits  from  the  Thrift  Savings  Fund: 

General  Counsel,  Federal  Retirement 
Thrift  Investment  Board,  1250  H 
Street.  NW.,  VVashington,  DC  20005, 
(202) 942-1662 


Federal  Trade  Commission 

Garnishment  orders  for  employees  of 
the  Federal  Trade  Commission  should 
be  sent  to: 

General  Services  Administration 
Director,  Kansas  City  Finance 
Division  (6BC),  1500  East  Bannister  ~ 
Road,  Room  1107,  Kansas  City,  MO 
64131,(816)926-7625 

General  Ser\'ices  Administration 

1.  Region  1  (Maine,  Vermont,  New 
Hampshire.  Massachusetts, 
Connec-ticut): 

Regional  Counsel,  10  Causeway  Street, 
Boston,  MA  02222,  (617)  835-5896 

2.  Region  2  (New  York,  New  Jersey. 
Puerto  Rico,  the  Virgin,  Islands): 
Regional  Counsel,  26  Federal  Plaza. 

New  York,  NY  10007,  (212)  264-8306 

3.  Region  3  (Pennsylvania,  West 
Virginia,  Marj'land,  Virginia,  less  the 
greater  metropolitan  area  of 
VVashington,  DC): 

Regional  Counsel,  Ninth  and  Market 
Streets.  Philadelphia,  PA  19107.  (215) 
.597-1319, 

4.  Region  4  (Kentucky,  Tennes.see. 
North  Carolina.  Mississippi.  Alabama. 
Georgia,  South  Carolina,  Florida): 
Regional  Counsel,  R.B.  Russell  Federal 

Building  and  U.S.  Courthouse.  75 
Spring  Street,  SW..  Atlanta,  GA     - 
.30303,  (404)  331-0915 

5.  Region  5  (Minnesota.  Wisconsin, 
Illinois,  Indiana,  Michigan.  Ohio): 
Regional  Counsel,  230  South  Dearborn 

Street,  Chicago,  IL  60604.  (312)  353- 
5392 

6.  Region  6  (Nebraska.  Iowa,  Kansas. 
Mi.ssouri): 

Regional  Counsel.  1.500  E.  Banni.ster 
Road,  Kansas  City.  MO  64131,  (810) 
926-7212 

7.  Region  7  (New  Mexico.  Texas. 
Oklahoma.  Arkansas,  Louisiana): 

Regional  Counsel,  819  Taylor  Street. 
Fort  Worth.  TX  76102,  (817)  334-2325 
a.  Region  8  (Montana,  North  Dakota. 

South  Dakota.  Wyoming,  Utah. 

Colorado): 

Regional  Counsel,  Building  41.  Denver 
Federal  Center,  Denver.  CO  80225, 
(303) 776-7352, 

9.  Region  9  (California,  Nevada. 
Arizona.  Hawaii.  Guam): 

Regional  Counsel.  525  Market  Street. 
San  Francisco,  CA  9410.5.  (415)  744- 
5057. 

10.  Region  10  (VVashington,  Oregon. 
Idaho,  Alaska): 

Regional  Counsel,  GSA  Center,  Auburn, 
WA  98002.  (206)  396-7007. 
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1 1.  Greater  metropolitan  area  of 
VVashingfon,  DC.  (includes  parts  of 
Maryland  and  Virginia): 
Regional  Counsel,  7th  &  D  Streets.  NW., 

Washington,  IX:  20547,  (2U2)  708- 

.51.55. 

Institute  of  Peactt 

Personnel  &  Benefits  Manager.  1550  M 
Strtjet,  NW..  Suite  700.  Washington, 
DC  20005 

International  Trade  Conunission 

Director,  Office  of  Administration.  .500  E 
Street,  SW.,  Room  212,  Washington. 
DC  20436,  (202)  205-3131 

Interstate  Commerce  Commission 

Chief,  Budget  and  Fiscal  Office, 
hiterstate  Commerce  Commission. 
12th  and  Constitution  Avenue,  NW., 
Washington.  DC  20423.  (202)  027- 
,5827 

Merit  Systems  Protection  Board 

Director,  Office  of  Administration,  Merit 
Systems  Protection  Board,  1120 
Vermont  Avenue,  NW.,  Wa.shington, 
DC  204 19.  (202)  653-.5805 

Nalinnnl  Aeronautics  and  Space 
Administration 

NASA  Headquarters 

.As.sociate  General  Counsel  (General), 
Attention:  SN  Code  GG,  NASA 
Headquarters.  400  Maryland  Avenue, 
SW.,  Washington,  DC  20.546,  (202) 
453-2465 

NASA  Field  Installations 

Chief  Counsel,  Ames  Resean:h  Center, 

Moffetf  Field,  CA  94035,  (415)  694- 

5055 
Chief  Counsel,  Dryden  Flight  Research 

Center,  Edwrards,  CA  93523,  (805) 

258-2827 
Chief  Counsel,  Goddard  Space  Flight 

Center  (including  Wallops  Flight 

Center),  Greenhelt.  MD  20771,  (301) 

286-9181 
Chief  Coun.sel,  Johnson  Spiice  Center, 

Houston,  TX  77058,  (713)  483-3021 
Chief  Counsel,  Kennedy  Space  (Center, 

Kennedy  Space  Center,  FL  32899. 

(407) 867-2550 
Chief  Coun.sel,  Langley  Research  Center, 

Hampton,  VA  23665,  (804)  864-3221 
Chief  Counsel,  l.«wis  Research  Center, 

Cleveland.  OH  44135.  (216)  43.1-2318 
Chief  Counsel,  Marshall  Space  Flight 

Center,  Marshall  Space  Flight  Center. 

AL  35812,  (205)  544-0012 
Chief  Counsel,  John  C.  Stennis  Space 

Center,  Stennis  Space  Center,  MS 

39529-6000,  (601)  688-2164 

National  Archives  and  Records 
Administration 

General  Coun.sel  (NSL),  Room  305 
An;hives  Building,  National  An.hives 


and  Records  Administration,  7th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20408.  (202)  501- 
55.35 

iXational  Capital  Planning  Commission 

Administrative  Officer,  National  Capital 
Planning  Commission,  1325  G  Street, 
NW.,  Washington,  DC  20576,  (202)  - 
724-0170 

National  Credit  Union  Administmtion 

Director,  Division  of  Personnel,  National 
Credit  Union  Administration,  1776  G 
Street.  NW.,  Washington,  DC  20456, 
(202)  357-11.56 

National  Endowment  for  the  Arts 

General  Coun.sel,  National  Endowment 
for  the  Arts,  1100  Pennsylvania 
Avenue,  NW.,  Room  522,  Washington, 
DC  20506,  (202)  682-5418 

National  Endowment  for  the  Humanities 

General  Counsel,  National  Endowment 
for  the  Humanities,  Room  530,  Old 
Post  Office,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506, 
(202) 786-0322 

National  Labor  Relations  Board 

Director  of  Personnel.  National  Labor 
Relations  Board.  1099  14th  Street. 
NW.,  Room  6700,  Washington,  DC 
20570-0001.(202)273-3904 

National  Mediation  Board 

Admini.strative  Officer,  National 
Mediation  Board.  1301  K  Street,  NW., 
Suite  250  East,  Wa.shington.  DC 
20572,  (202)  523-5950 

National  Railroad  Adjustment  Board 

Staff  Director/Grievances,  National 
Railroad  Adjustment  Board,  175  West 
Jackson  Boulevard,  Chicago,  IL  60604, 
(312)886-7300 

National  Science  Foundation 

General  Counsel,  National  Science 
Foundation,  1800  G  Street, 
NW, Washington.  DC  20550,  (202) 
634-4266 

National  Security  Agency 

General  Counsel,  National  Se<.urity 
Agency,  9800  Savage  Road,  Ft.  Meade, 
MD  20755-6000,  (301)  688^15054 

National  Transportation  Safety  Board 

Director,  Personnel  and  Training 
Division,  National  Transportation 
Safety  Board,  800  hidependence 
Avenue,  SW.,  Washington,  DC:  20.594, 
AITN:  AD-30.  (202)  382-6718 

Navajo  and  Hopi  Indian  Relocation 
Commission 

Attorney,  Navajo  and  Hopi  Indian 
Relocation  Commi.ssion,  201  E<i.sl 


Birch,  Room  11.  P.O.  Box  KK, 
Flagstaff,  AZ  86002,  (602)  779-2721 

Nuclear  Regulator)-  Commission 

Controller,  Nuclear  Regulatory 

Commission,  Wa-shington,  DC  20555, 
(301)  492-47.50 

Office  of  Personnel  Management 

Payments  to  OPM  employees: 

General  Counsel,  Office  of  Personnel 
Management,  1900  E  Street,  NW.. 
Washington,  DC  20415,  (202)  606- 
1980 
Payments  of  retirement  benefits  under 

the  Civil  Service  Retirement  System  and 

the  Federal  Employees  Retirt»menl 

System: 

Associate  Director  for  Retirement  and 
hisurance.  Office  of  Personnel 
Management,  Court  Order  Benefit 
Section,  P.O.  Box  17,  Washington,  DC 
20044,  (202)  606-0218 

Overseas  Private  Investment 
Corporation 

Director  of  Personnel,  Overseas  Private 
Investment  Corporation,  1615  M 
Street,  NW.,  Washington,  DC  20527, 
(202) 457-7082 

Panama  Canal  Commission 

Director,  Office  of  Executive 
Administration,  Panama  Canal  ' 
Commission.  Unit  2300.  APO  AA 
34011-2300,52-3519 

Pension  Benefit  Guaranty  Corporation 

General  Counsel  or  Deputy  General 
Counsel,  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW., 
Washington,  DC  20006.  (202)  778- 
8820 

Railroad  Retirement  Board 

Deputy  General  Counsel,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  IL  60611.  (312)  751- 
4935 

Securities  and  Exchange  Commission 

Branch  Chief.  FLstal  Operations,  Office 
of  the  Comptroller.  Securities  and 
Exchange  Commission,  450  Fifth 
Street,  NW..  Washington.  DC  20549. 
(202) 942-0349 

Selective  Service  System 

General  Counsel,  Selective  Servic* 
System.  1515  Wilson  Boulevard. 
A'rlingfon,  VA  22209-2425.  (703) 
23.5-2050 

Small  Business  Administration 

District  Director.  Birmingham  District 
Office,  908  .South  20th  Street. 
Birmingham,  AL  35205,  (205)  254- 
1.344 


Dijtric-t  Diret;tor,  Anchorage  Di.strici 
Office,  1016  West  6lh  Avenue, 
A^ichorage,  AK  99501,  (907)  271-4022 

Diftrict  Director,  Phoenix  District 
Office,  3030  North  Central  Avenue, 
ijioenix,  AZ  85012,  (602)  261-.3611 

DiftHct  Director.  Little  Rock  District 
Office,  Gil  Gaines  Street,  Little  Rock, 


'/!^ 
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72201.  (.501)378-5871 
Dif  Ifict  Director,  Los  Angeles  District 
Office,  350  S.  Figueroa  Street,  Los 
AhgeloK,  CA  90071,  (213)  688-2956 
District  Diref;tor,  San  Diego  District 
Office,  880  Front  Street.  San  Diego, 
C  A  92188,  (714)  291-.5440 
District  Director,  San  Francisix)  District 
Office.  211  Main  Street,  San 
Fijancisco,  CA  94105,  (41.5)  5.56-7490 
District  Director,  Denver  Distrii:t  Office, 
7-4-1  19th  Street,  Denver,  CO  80202. 
(103)837-2607 
Dis  rict  Direi:tor,  Hartford  Distri(.1 
Clfice,  One  Financial  Plaza,  Hartford. 
Ct  06106,  (203)244-3600 
Dis  Jict  Director,  VVashingfon  Di.«iricf 
C  ffice,  1030  15th  Street.  NW., 
V'hshinglon  DC  20417,  (202)  65.5- 
4  WO 
Dis  fid  Director,  Jacksonville  District 
C  ffice,  400  West  Bay  Street, 
If  iksonville,  FL  32202,  (904)  791- 
3^82 
Disi  ijict  Director.  Miami  Di.strict  Offii;e, 
2  i2  Ponce  De  Leon  Bivd  ,  Coral 
Gables,  FL  33134,  (305)  3,50-5.521 
District  Director,  Atlanta  District  Office. 
1  '^0  Peachtree  Street,  NW.,  Atlanta, 
GJA  30309.  (404)  347-2441 
Distinct  Director,  Honolulu  District 
Ojffice,  300  Ala  Moana,  Honolulu,  HI 
91*50,(808)546-89.50 
District  Dire<:tor.  Boise  Di.strict  Office, 
1005  Main  Street.  Boi.se,  ID  83701, 
(:^08)  384-1096 
Districi  Director,  Des  Moines  District 
Office,  210  Walnut  Stniet,  Des 
Moines,  lA  50309,  (515)  284-4433 
DistHct  Director,  Chicago  District  Office, 
2i9  South  Dearborn  Street,  Chicago, 
Ili60604,  (312)  35.3-4528 
Distpct  Director,  Indianapolis  District 
Office,  575  N.  Ponn.sylvania  Street. 
Iiidianapolis,  IN  46204.  (317)  269- 
7^72 
District  Dire<  tor.  Wichita  Di.strict  Office, 
1 J0  East  Waterman  Street,  Wichita, 
KS  67202,  (316)  267-6571 
District  Director,  Loui.sville  Districi 
Office.  600  Federal  Place.  Louisville, 
Ky  40201,  (502)  582-5978 
Dist|-|(  t  Director,  New  Orleans  Di.strict 
Office,  1001  Hovva.-d  Avetme,  New 
0^le,-ns,  LA  701 13,  (504)  5B9-6H85 
Distticl  Director,  Aiigti.sta  District 
Offir  e.  40  Western  Avenue,  Augusta, 
Ml-:  04330.  (207)  622-6171 
District  Director.  Baltimore  District 
0<t)(.e,  8600  LaSallu  Road,  Tow.son, 
M  )  21204,  (301)  862-4392 
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District  Director,  Boston  District  Office, 

150  Causeway  Street,  Boston,  MS 

02114,(617)223-2100. 
District  Director,  Detroit  Distrid,  477 

Michigan  Avenue.  Detroit,  Ml  48116, 

(313)226-6075 
District  Director,  Minneapolis  Di<rtri«i 

Office.  12  South  6th  Street. 

Minneapolis,  MN  55402,  (612)  725- 

2362 
District  Director,  Jackson  Districi  Office, 

100  West  Capitol  Street,  JacLson,  MS 

39201,(601)969-4371 
Di.strict  Director.  Kansas  City  District 

Office.  1150  Grande  Avenue,  Kansas 

City,  MO  64106,  (816)  374-3416 
District  Director,  St.  Louis  Districi 

Office,  One  Mercantile  Ceiit'.r.  St. 

Louis,  MO  63101,  (314)  425-4191 
District  Diret:tor,  Helena  District  Office. 

301  South  Park  Avenue.  Helena,  MT 

59601.  (406)449-5381 
District  Director.  Omaha  District  Office, 

19th  &  Famum  Street,  Omaha,  NE 

68102.  (404)221-4691 
District  Director.  Las  Vegas  Districi 

Office,  301  East  Stewart.  Lis  Vegas, 

NV  89101.  (702)  .385-6611 
District  Director.  Concord  Di.strict 

Office,  55  Pleasant  Street,  Concord, 

NH  03.301,  (603)  224-4041 
District  Dire<;lor,  Newark  District  OfTice. 

970  Broad  Street,  Newark,  NJ  071Q2, 

(201)64.5-24.34 
District  Director,  Albuquerque  District 

Office,  5000  Marble  Avenue,  NE.. 

Albuquerque,  NM  87110,  (505)  766- 
■  3430 
District  Director,  New  York  Districi 

Office,  26  Federal  Plaza,  New  York, 

NY  10007,  (212)  264-43.55 
District  Director,  Symcuse  Districi 

Office,  100  South  Clinton  Street, 

Syracuse.  NY  13260,  (315)  423-5383 
District  Director,  Charlotte  Distrit  t 

Office,  230  South  Trvon  Stn»et. 

Charlotte,  NC  28202,'  (704)  371-6111 
District  Director,  Fargo  District  Office. 

657  2nd  Avenue,  North,  Fargo,  ND 

58108, (701)  237-5771 
District  Director,  Sioux  Falls  District 

Office,  101  South  Main  Avenue, 

Sioux  Fails.  SD  57102,  (605)  336- 

2980 
District  Director,  Cleveland  District 

Office,  1240  East  9th  Street, 

Cleveland.  OH  44199,  (216)  .522-4180 
Distri(.t  Director,  Columbus  District 
Offi«;e.  85  Marconi  Boulevard. 
Cokunbus,  OH  43215.  (614)  469-6860 
District  Director,  Oklahoma  City  District 
Office,  200  NW.  5th  Street,  Oklahoma 
City,  OK  73102.  (405)  231-4.301 
District  Director,  Portland  Districi 
Office,  1220  SW.  Third  Avenue, 
Portland.  OR  97204,  (503)  221-2682 
District  Dire«:tor.  Philadelphia  District 
Office,  231  St,  Asaphs  Road,  Bala 
Cynwyd.  PA  19004,  (215)  597-3311 


Distrid  Director,  Pitt.sburgh  Distric:! 

Office,  1000  Liberty  Avenue, 

Pittsburgh,  PA  15222.  (412)  644-27HO 
District  Dire<;tor,  Halo  Rev  Distrid 

Office,  Chardon  &  Bolivia  Streets, 

Hato  Rev.  PR  00918,  (809)  753-1572 
Distrid  Director,  Providence  Distrid 

Office.  57  Eddv  Street.  Providt-nr.e.  Rl 

02903.  (401)528-4580 
Distrid  Diredor.  Columbia  Distri«,l 

Offi( .'.  1835  As.semblv  Street. 

Columbia,  .SC  29201.  (803)  76.5-5371. 
Distrid  Diredor.  Nashville  DisL-id  " 

Office.  404  lames  Robertson  Parkway. 

Nashville.  TN  37219.  (615)  251-5881 
Distrid  Director.  Dallas  Distrid  OfTux, 

1100  Commerce  Street,  Dallas,  TX 

75242. (214)  767-0605 
Distrid  Diredor.  Hou.ston  Distrid 

Office.  500  Dallas  Street,  Houston,  tX 

77002,  (713)226-4341 
District  Director,  Lower  Rio  Grande 

Valley  Distrid  Office.  222  East  Van 

Buren  Street.  Harlingen.  TX  785.50. 

(512)  42.3-4534 
District  Diredor,  Lubbock  Distrid 

Office,  1205  Texas  Avenue,  Lubhix.k. 

TX  79401 .  (806)  762-7466 
Distrid  Diredor,  San  Antonio  Di.strict 

Office,  727  East  Durango  Street.  San 

Antonio.  TX  78206.  (512)  229-fi2.50 
Di.strid  Diredor,  Salt  I^ke  City  Distrid 

Office.  125  South  State  Strei^t.  Salt 

Lake  City.  UT  84138,  (314)  425-5H(K) 
District  Diredor,  Montpelier  Distrid 

Office,  87  State  Street,  Montpelifr.  \T 

0.5602,  (802)  229-0538 
Distrid  Director.  Ric  hmond  Distrid 

Office,  400  North  fith  Street, 

Richmond.  VA  23240.  (804)  782-2M7 
District  Diredor,  Seattle  Di.strict  Offiir 

915  Second  Avenue.  Ssattle.  \\'.\ 

98174. (206)442-5534 
Distrid  Director.  Spokane  Distrid 

Office.  West  920  Riverside  Avcn-.ie, 

Spokane,  WA  99210,  (509)  456-5310 
District  Diredor,  Clarksburg  District 

Office.  109  North  3rd  .Street, 

Clarksburg.  WV  26301.  (304)  623- 

5631 
Di.strict  Director,  Madison  Di.slrid 

Office.  212  East  Washington  Avenue 

Madison.  WI  53703.  (608)  264-.'261 
Districi  Direc;tor,  Casper  Distrid  Offica;, 

100  P-3st  B  Street.  Casper.  WY  82602. 

(307) 265-5266 

Tennessee  \'a!ley  Authoritv 
Payments  to  TVA  employees: 

Chairman.  Board  of  Direc;tors, 
Tennessee  Valley  Authority,  400  West 
Summit  Hill  Drive.  Knoxville.  TN 
37902.  (615)632-2101 
Payments  of  retirement  benefits  under 

tile  TVA  Retirement  System; 

Chairman.  Board  of  Directors,  TV  .A 
Rc;tirenie!it  .System,  500  West  Sutimiit 
Hill  Drive.  Knoxville.  TN  37902.  (615) 
B12-0202 
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United  States  Information  Agency 

Counsel.  U.S.  Information  Agency.  301 
4th  Street.  SW..  Washington,  DC 
20547. (202)  485-7976 

United  States  Soldiers'  &■  Airmen's 
Home 

Chief.  Employee  Management  Branch. 
United  States  Soldiers'  and  Airmen's 
Home.  Box  1200.  3700  North  Capitol 
Street,  NVV..  Washington,  DC  20317. 
(202)  722-3425 

III.  United  Stales  Postal  Service  and 
Postal  Rate  Commission,  United  States 
Postal  Service  and  Postal  Rate 
Conmtission 

Manager.  Payroll  Processing  Branch.  1 
Federal  Drive,  Ft.  Snelling.  MN 
55111-9650. (612)  293-6300 
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IV.  The  District  of  Columbia,  American 
Samoa,  Guam,  and  the  Virgin  Islands 

The  District  of  Columbia 

Assistant  City  Administrator  for 
Financial  Management.  The  District 
Building.  Room  412. 14th  and 
Pennsylvania  Avenue.  NW. 
Washington.  DC  20004,  (202)  727- 
6979 

American  Samoa 

Director  of  Administrative  Service. 
American  Samoa  Government,  Pago 
Pago,  American  Samoa  96799.  (684) 
633-4155 

Guam 

Attorney  General,  P.O.  Box  DA,  Agana, 
Guam' 96910,  472-6841  (Country 
Code  671) 

The  Virgin  Islands 

Attorney  General.  P.O.  Box  280,  St. 
Thomas.  VI  00801,  (809)  774-1163 


V.  Instrumentality 

Smithsonian  Institution 

For  service  of  process  in  garnishment 
proceedings  for  child  support  and/or 
alimony  of  present  Smithsonian 
Institution  employees: 

General  Counsel,  The  Smithsonian 
Institution,  MRC  012,  1000  Jefferson 
Drive,  SW,  Washington,  DC  20560, 
(202) 357-2583 

For  ser\'ice  of  process  in  garnishment 
proceedings  for  child  support  and/or 
alimony  involving  retirement  annuities 
of  former  trust  fund  employees  of  the 
Smithsonian  Institution: 
General  Counsel,  Teachers  Insurance 
and  Annuity  Association  of  America, 
College  Retirement  Equity  Fund 
(TIAA/CREF).  730  Third  Avenue, 
New  York,  NY  10017,  (212)  490-9000 

(FR  Doc.  95-1781  Filed  1-24-95;  8:45  ani| 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  32 

RIN  1018-AC93 

Opening  of  Humboldt  Bay  National 
Wildlife  Refuge  to  Sport  Fishing 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  opens  Humboldt  Bay 
National  Wildlife  Refuge  in  California  to 
sport  fishing  and  provides  pertinent 
refuge-specific  regulations  for  such 
activity.  The  Service  has  determined 
that  such  use  will  be  compatible  with 
the  purposes  for  which  the  refuge  was 
established.  The  Service  has  further 
determined  that  this  action  is  in 
accordance  with  the  provisions  of  all 
applicable  laws,  is  consistent  with 
principles  of  sound  wildlife 
management,  and  is  otherwise  in  the 
public  interest  by  providing  additional 
recreational  opportunities  of  a 
renewable  natural  resource. 
EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  February  24, 1995. 
ADDRESSES:  Assistant  Director— Refuges 
and  Wildlife,  U.S.  Fish  and  Wildlife 
Service,  1849  C  Street,  NW..  MS  670 
ARLSQ,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duncan  L.  Brown,  Esq.,  at  the  addre.ss 
above;  Telephone:  703-358-1744. 
SUPPLEMENTARY  INFORMATION:  National 
wildlife  refuges  are  generally  closed  to 
hunting  and  sport  fishing  until  opened 
by  rulemaking.  The  Secretary  of  the 
Interior  (Secretary)  may  open  refuge 
areas  to  hunting  and/or  fishing  upon  a 
determination  that  such  uses  are 
compatible  with  the  purpose(s)  for 
which  the  refiige  was  established,  and 
that  funds  are  available  for 
development,  operation,  and 
maintenance  of  a  hunting  or  fishing 
program.  The  action  must  also  be  in 
accordance  with  provisions  of  all  laws 
applicable  to  the  areas,  must  be 
consistent  with  the  principles  of  sound 
wildlife  management,  and  must 
otherwise  be  in  the  public  interest.  This 
rulemaking  opens  Humboldt  Bay 
National  Wildlife  Refuge  in  Loleta, 
California,  to  sport  fishing. 

Request  for  Comments 

A  proposed  rule  was  published  on 
November  3,  1994,  (59  FR  55074)  and 
public  comments  were  solicited.  No 
comments  were  received. 


JMI 


Statutory  Authority 

The  National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
(NWRSAA)  (16  U.S.C.  668dd).  and  the 
Refuge  Recreation  Act  of  1962  (RRA)  (16 
U.S.C.  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically,  Section  4(d)(1)(A) 
of  the  NWRSAA  authorizes  the 
Secretary  to  permit  the  use  of  any  areas 
within  the  National  Wildlife  Refuge 
System  (Refuge  System)  for  any 
purpose,  including  but  not  limited  to 
hunting,  fishing,  public  recreation  and 
accommodations,  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  purposes  for  which 
each  refuge  was  established.  The 
Service  administers  the  Refuge  System 
on  behalf  of  the  Secretafy.  The  RRA 
gives  the  Secretary  additional  authority 
to  administer  refuge  areas  within  the 
Refuge  System  for  public  recreation  as 
an  appropriate  incidental  or  secondary 
use  only  to  the  extent  that  it  is 
practicable  and  not  inconsistent  with 
the  primary  purposes  for  which  the 
refuges  were  established.  In  addition, 
prior  to  opening  refuges  and  allowing 
recreational  uses  not  directly  related  to 
the  purposes  and  functions  for  which  an 
area  was  established,  the  Secretary  is 
required  to  determine  that  funds  are 
available  for  the  development, 
operation,  and  maintenance  of  the 
permitted  forms  of  recreation. 

Opening  Package 

In  preparation  for  this  opening,  the 
refuge  unit  has  included  in  its 
"openings  package"  for  Regional  review 
and  approval  from  the  Washington 
Office  the  following  documents:  A     . 
fishing  plan;  an  environmental 
assessment;  a  compatibility 
determination;  a  Finding  of  No 
Significant  Impact  (FONSI);  a  Section  7 
evaluation  or  statement,  pursuant  to  the 
Endangered  Species  Act,  that  this 
opening  will  have  no  effect  on  a  listed 
species  or  critical  habitat;  a  letter  of 
concurrence  from  the  affected  States; 
and  refuge-specific  regulations  to 
administer  the  fishing  program.  From  a 
review  of  the  totality  of  these 
documents,  the  Secretary  has 
determined  that  the  opening  of 
Humboldt  Bay  National  Wildlife  Refuge 
to  sport  fishing  is  compatible  with  the 
principles  of  sound  wildlife 
management  and  will  otherwise  be  in 
the  public  interest. 

In  accordance  with  the  NWRSAA  and 
the  RRA,  the  Secretary  has  also 
determined  that  this  opening  for  sport 
fishing  is  compatible  and  consistent 
with  the  primary  purposes  for  which  the 
refuge  was  established,  and  that  funds 


are  available  to  administer  the 
programs.  A  brief  description  of  the 
fishing  program  is  as  follows: 

Humboldt  Bay  National  Wildlife  Refuge 

Humboldt  Bay  National  Wildlife 
Refuge  was  established  by  authority  of 
the  Migratory  Bird  Conservation  Act  of 
February  18,  1929  (45  Stat.  1222),  as 
amended,  and  the  Migratory  Bird 
Hunting  and  Conser\'ation  Stamp  Act  of 
March  16, 1934,  as  amended.  The  refuge 
is  a  part  of  the  San  Francisco  Bay 
National  Wildlife  Refuge  Complex,  but 
has  a  full-time  project  leader  and  staff. 
The  purposes  of  the  refuge  are  (1)  for 
use  as  an  inviolate  sanctuary,  or  for  any 
other  management  purpose,  for 
migratory  birds;  (2)  for  suitable 
incidental  fish  and  wildlife-oriented 
recreational  development;  (3)  the 
protection  of  natural  resources;  and  (4) 
conservation  of  endangered  species  or 
threatened  species. 

Humboldt  Bay  is  situated  280  miles 
north  of  San  Francisco  and  85  miles 
south  of  the  Oregon  border.  Humboldt 
Bay  lies  on  a  narrow  coastal  plain.  It  is 
a  natural  land-locked  harbor  V^  to  4 
miles  wide  and  14  miles  long,  separated 
from  the  ocean  by  well-developed 
coastal  dunes  and  a  sand  beach. 
Humboldt  Bay  is  a  vital  link  in  the 
coastal  section  of  the  Pacific  Flyway  for 
migratory  waterfowl,  shorebirds,  and 
other  vvaterbirds. 

Sport  fishing  in  Humboldt  Bay  is  a 
popular  form  of  recreation.  Well 
established  fisheries  for  perch,  smelt, 
salmon,  rockfish,  crabs  and  clams 
provide  for  local  enthusiasts  as  well  as 
tourists.  Declines  in  salmon  stocks  on 
the  north  coast  have  resulted  in  sharply 
reduced  seasons  and  shifts  in  fishing 
effort  to  other  species.  Fisheries  gaining 
rapidly  in  popularity  are  dungeness  crab 
(Cancer  magister),  leopard  shark  (Triakis 
seniifasciata),  California  halibut 
(Paralichthys  californicus),  and  various 
clams.  Sport  fishing  within  the  bay 
accounts  for  more  than  30,000  angler- 
davs  each  year.  Most  of  the  fishing  in 
South  Humboldt  Bay  occurs  on  the 
South  Jetty  and  at  Buhne's  Point. 

Public  sport  fishing  will  be  permitted 
on  navigable  waters  of  Humboldt  Bay 
that  fall  within  the  existing  refuge 
boundary.  Most  fishing  in  Humboldt 
Bav  will  occur  from  boats  on  the 
navigable  waters.  Fishing  will  also  be 
permitted  from  the  outer  levee  of 
Hookton  Slough,  west  of  the  de.signated 
parking  lot.  The  non-tidally  influenced 
areas  (levees  and  seasonal  wetlands) 
will  be  closed  to  fishing  to  provide 
disturbance-free  resting  and  foraging 
areas  for  migratory  birds.  Anglers  will 
be  monitored  on  an  opportunistic  basis 
to  determine  if  anv  wildlife  disturbance 


isloccurring.  Fishing  will  be  permitted 
within  the  framework  of  applicable 
State  and  Federal  regulations.  The 
California  Department  of  Fish  and  Game 
will  be  consulted  if  any  changes  are 
pljanned  in  the  refuge  fishing  program. 

Opening  the  refuge  to  sport  fishing 
has  been  found  to  be  compatible  in  a 
separate  compatibility  determination. 
This  determination  noted  time  and  zone 
restrictions.  A  Section  7  evaluation 
pursuant  to  the  Endangered  Species  Act 
was  conducted,  and  it  was  determined 
that  the  proposed  action  would  not 
adversely  affect  any  Federally  listed  or 
proposed  for  listing  threatened  or 
endangered  species  or  their  critical 
habitats.  Pursuant  to  the  National 
Environmental  Pohcy  Act  (NEPA),  an 
environmental  assessment  was  made 
and  a  Finding  of  No  Significant  Impact 
(FONSI)  was  made  regarding  the  fishing 
program.  Numerous  contacts  were  made 
throughout  the  area  of  the  refuge 
soliciting  comments  on  the  proposed 
fishing  plan.  The  California  Department 
of  Fish  and  Game  concurs  and  fully 
supports  the  regulated  sport  fishing 
program  proposed  at  the  refuge. 

The  Service  has  determined  that  there 
would  be  sufficient  funds  to  administer 
the  fishing  program  pursuant  to  the 
requirements  of  the  Refuge  Recreation 
Act.  The  cost  of  establishing  and 
managing  the  fishing  program  will  be 
minimal,  and  will  consist  primarily  of 
posting  and  maintaining  "Public 
Fishing  Area"  signs  and  including 
fishing  information  in  the  refuge 
brochure.  There  are  necessary  funds 
within  the  annual  budget  of  the  San 
Francisco  Bay  National  Wildlife  Refuge 
Complex  for  this  work.  There  will  be  no 
facilities  developed  or  managed 
specifically  for  the  use  of  anglers. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  part  32  are  found  in  50 
CFR  part  25  and  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1018-0014. 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
programs  in  accordance  with  statutory 


authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  purposes  for  which  the  areas 
were  established.  The  information 
requested  in  the  application  form  is 
required  to  obtain  a  benefit. 

The  public  reporting  burden  for  the 
application  form  is  estimated  to  average 
six  (6)  minutes  per  response,  including 
time  for  reviewing  instructions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Direct  comments 
on  the  burden  estimate  or  any  other 
aspect  of  this  form  to  the  Service 
Information  Collection  Officer,  U.S.  Fish 
and  Wildlife  Service,  1849  C  Street, 
NW.,  MS  224  ARLSQ,  Washington,  DC 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1018-0014),  Washington,  DC 
20503. 

Economic  Effect 

This  rulemaking  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866.  In 
addition,  a  review  under  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  has  revealed  that  the  rulemaking 
would  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities, 
which  include  businesses,  organizations 
or  governmental  jurisdictions.  This  final 
rule  will  have  minimal  effect  on  such 
entities. 

Federalism 

This  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Considerations 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)).  an  environmental 
assessment  has  been  prepared  for  this 
opening.  Based  upon  the  Environmental 


Assessments,  the  Service  issued  a 
Finding  of  No  Significant  Impact  with 
respect  to  the  opening.  A  Section  7 
evaluation  was  prepared  pursuant  to  the 
Endangered  Species  Act  with  a  finding 
that  this  action  would  have  no  effect  on 
any  identified  threatened  or  endangered 
species. 

Primary  Author 

Duncan  L.  Brown,  Esq.,  Division  of 
Reftjges.  U.S.  Fish  and  Wildlife  Ser\  ice, 
Washington,  DC,  is  the  primary  author 
of  this  rulemaking  document. 

List  of  Subjects  in  50  CFR  Part  32 

Fishing,  Hunting,  Reporting  and 
recordkeeping  requirements.  Wildlife, 
Wildlife  refuges. 

Accordingly,  part  32  of  chapter  I  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  32— [AMENDED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301: 16  U.S.C.  4W)k, 
(J64,  668dd,  and  715i. 

2.  Section  32.24  California  is 
amended  by  adding  text  to  paragraph  D. 
of  Humboldt  Bay  National  Wildlife 
Refuge  to  read  as  follows: 

§32.24    Caltfomla. 

•  *         *         *        • 

Humboldt  Bay  National  Wildlife  Refuge 

•  •        •        •        * 

D.  Sport  Fishing.  Fishing  is  permitted 
on  designated  areas  of  the  refuge  subject 
to  the  following  conditions: 

1.  Fishing  horn  the  designated 
shoreline  trail  along  Hookton  Slough  is 
permitted  during  daylight  hours  only. 

2.  Only  the  use  of  pole  and  line  or  rod 
and  reel  is  permitted  from  the  Hookton 
Slough  Shoreline  trail  fishing  area. 

•  *        •        •        • 

Dated:  January  16. 1995. 

George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

Itiiiuar>'  1.  1995. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974  (Pub. 
I..  93-344).  Section  1014(e)  requires  a 
monthly  report  listing  all  budget 
authority  for  the  current  fiscal  year  for 
which,  as  of  the  first  day  of  the  month, 
a  special  message  had  been  transmitted 
to  Congress.  • 

This  report  gives  the  status,  as  of 
January  1. 1995.  of  seven  deferrals 
contained  in  two  special  messages  for 
FY  1995.  These  messages  were 
transmitted  to  Congre.ss  on  October  18, 
and  Uttcember  13.  1994. 


Rescissions 


Asof  Ianuar>'  1,  1995,  no  rescission 
proposals  were  pending  before  the 
Congress. 

Deferrals  (Table  A  and  Attachment  A) 

As  of  January  1,  1995,  $2,714.8 
million  in  budget  authority  was  being 
deferred  from  obligation.-Attachment  A 
shows  the  status  of  each  deferral 
reported  during  FY  1995. 

Information  From  Special  Messages 

The  special  messages  containing 
information  on  the  deferrals  that  are 
covered  by  this  cumulative  report  are 
printed  in  the  Federal  Register  cited 
below: 

59  FR  54066.  Thursday,  October  27. 
1994 


59  FR  6710B,  Wednesday,  December  28, 

1994 
Alice  M.Rivlin. 

DirtKtor. 

Table  A.— Status  of  FY  1995 
Deferrals 

[In  millions  of  dollars] 


Budgetary 
resources 

Deferrals  proposed  by  ttie 
President 

Routine  Executive  releases 
through  January  1.  1995 

Overturned  by  the  Congress  .... 

4.699.1 
1.984.3 

Currently  t)efore  the  Con- 
gress        

2.714.8 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administraticn 

14  CFR  Parts  1,11,  and  121 

[Docket  No.  28060;  Amdt.  No.  1-39, 11-38; 
SFAR  38-2] 

RIN  2120-AF59 

Public  Aircraft  Definition  and 
Exemption  Authority 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  nile.  request  for 
comments. 

SUMMARY:  This  rule  amends  the  Federal 
Aviation  Regulations  to  reflect  statutorv 
changes  in  the  definition  of  public 
aircraft  and  the  FAA  Administrator's 
iiinv  authority  to  grant  exemptions  from 
•Statutory  requirements,  under  certain 
conditions,  to  units  of  Federal,  state, 
and  local  government  for  operations  of 
government-owned  aircraft.  This  rule  is 
necessary  to  implement  the  Airport  and 
Airway  Improvement  Act  Amendments 
of  1987  and  Independent  Safety  Board 
Act  Amendments  of  1994. 
DATES:  This  final  rule  is  effective  April 
2.3,  1995.  Comments  must  be  submitted 
on  or  before  February  24,  1995. 
ADDRESSES:  Send  comments  in 
duplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  ATTN:  Rules  Docket  (AGC- 
200),  Docket  No.  28060.  800 
hidependence  Avenue  SVV.. 
Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Catey,  (AFS-220),  (202)  267- 
H094,  800  Independence  Avenue  SVV.. 
Washington,  DC  20591. 
SUPPLEMENTARY  INFORMATION:  Oil 
De<:ember  30,  1987,  and  October  25. 
1994.  the  President  signed  into  law  the 
Airport  and  Airway  Improvement  Act 
Amendments  of  1987  and  the 
Independent  Safety  Board  Act 
Amendments  of  1994,  respectively,  each 
of  which  changed  the  statutory 
definition  of  the  term  "public  aircraft.  " 
Public  aircraft  are  exempt  from  many 
FAA  regulations. 

Under  the  1987  Amendment,  an 
aircraft  leased  by  a  government,  other 
than  the  Federal  Government,  remains  a 
civil  aircraft  unless  the  lease  is 
exclusively  for  the  use  of  that 
government  for  not  less  than  90 
continuous  days.  Under  the  1994 
Amendments,  many  aircraft  previously 
considered  public  aircraft  will  be 
subject  to  FAA  safety  regulations  on  the 
effective  date  of  those  amendments.  For 
example,  when  the  change  in  the 
definition  enacted  bv  the  1994 


Amendment  becomes  efftK-.tive, 
government-owned  aircraft  used  to 
transport  passengers  will,  except  in 
limited  circumstances,  no  longer  be 
considered  public  aircraft.  Therefore, 
the  operators  of  such  aircraft  will  have 
to  meet  civil  aircraft  requirements, 
including  those  for  certification, 
maintenance,  and  training,  unl6ss  they 
qualify  for  narrowly  defined 
exemptions.  Aircraft  operated  by  the 
Armed  Forces  and  intelligence  agencies, 
however,  will  retain  their  public  aircraft 
status  unless  operated  for  a  commert;ial 
purpose. 

Although  the  1994  Amendment  gives 
the  FAA  Administrator  certain  authority 
to  grant  exemptions  to  "units  of 
government  ■  from  the  statutory 
requirements  applicable  to  civil  aircraft, 
the  agency  expects  to  invoke  that 
exemption  authority  only  when  the 
public  interest  clearly  demands  it.  To 
obtain  an  exemption  under  the  statute, 
a  unit  of  government  must  show  that 
granting  the  exemption  is  necessary  "to 
prevent  an  undue  economic  burden  on 
the  unit  of  government, "  and  that  the 
aviation  safety  program  of  the  unit  of 
government  is  "effective  and 
appropriate  to  ensure  safe  operations  of 
the  type  of  aircraft  operated  by  the  unit 
of  government."  In  acting  on  any 
exemption  request  the  FAA  will  assess 
the  safety  of  the  operation  in  question. 
The  FAA  is  developing  guidance  in  the 
form  of  an  advisory  circular  for  use  in 
this  process.  It  should  be  noted  that,  it 
is  unlikely  that  the  FAA  will  be  able  to 
grant  exemptions  from  type  certification 
and  airworthiness  requirements  for 
aircraft  that  have  no  history  of  civil 
certification. 

In  a  notice  published  in  the  Federal 
Register  on  August  1,  1994,  (59  FR 
39192)  the  FAA  invited  comment  on  the 
question  whether  intergovernmental 
reimbursement  for  the  use  of 
government-owned  aircraft  prevents  the 
aircraft  involved  from  meeting  the 
definition  of  public  aircraft  and, 
therefore,  requires  compliance  with  all 
safety  regulations  applicable  to  civil 
aircraft.  That  issue  has  been  clarified  by 
the  1994  Amendment,  and  the  FAA  will 
not  be  taking  further  action  on  that 
Notice. 

As  to  whether  public  aircraft  .status  is 
lost  when  one  government  reimburses 
another  for  the  u.se  of  its  aircraft,  under 
the  1994  Amendment,  if  there  is  co.st 
reimbursement,  the  aircraft  will  be  civil 
aircraft  unless  the  appro|iriate  unit  of 
government  certifies  "that  the  operation 
was  nec:essary  to  respond  to  a 
significant  and  imminent  threat  to  life 
or  property."  .uul  "that  no  service  by  a 
private  operator  was  reasonably 
available  to  meet  the  threat." 


To  implement  both  the  1987  and  1994 
Amendments,  this  rule  amends  the 
definition  of  "public  aircraft"  in  14  CFR 
part  1.  This  rule  aLso  amends  14  CFR 
part  11  to  refiect  the  Administrator's 
new  statutory  exemption  authority 
concerning  government-owned  aircraft. 
While  the  Administrator's  exemption 
authority  in  the  past  has  been  limited  to 
exemptions  from  rules  rather  than  from 
statutes,  in  this  case  Congress  granted 
the  Administrator  the  authority  to  grant 
exemptions  from  the  statute — 
specifically,  "from  any  requirement  of 
part  A  of  subtitle  VII  of  title  49,  United 
States  Code."  Pub.  L.  103-411.  As  a 
result,  this  rule  modifies  Section 
11.25(b)(3)  to  include  exemptions,  for 
government-owned  aircraft  only,  from 
statutes  as  well  as  from  rules. 

One  final  conforming  change  to  the 
regulations  is  in  the  applicability 
section  of  SFAR  No.  38-2,  entitlV;d 
"Certification  and  Operating 
Requirements."  In  its  present  form,  the 
applicability  section  provides  that: 
"This  Special  Federal  Aviation 
Regulation  applies  to  persons 
conducting  commercial  passenger 
operations,  cargo  operations,  or  both 
*   •   *."  This  rule  adds  the  words 

"operating  civil  aircraft  in"  to  the 
applicability  statement.  The  new  law 
permits  some  public  aircraft  operations 
for  which  compensation  is  received. 
This  change  is  necessary  to  assure  that 
regulations  intended  only  for 
application  to  civil  aircraft  are  not 
inadvertently  applied  to  public  aircraft 
when  public  aircraft  are  permitted  to  be 
operated  for  compensation  or  hire. 

Good  Cause  for  Immediate  Adoption 

The  FAA  finds  that  notice  and  public 
comment  on  this  rulemaking  are 
unneces.sary.  This  final  rule  is  intended 
merely  to  conform  the  regulations  to  the 
statute.  It  is.  in  essence,  a  technical 
amendment  that  involves  no  exercise  of 
agency  discretion.  The  FAA  is  simply 
changing  the  rules  to  reflect,  as  clo.sely 
as  possible,  the  new  statutory  language. 
As  a  result,  the  agency  for  good  cau.se 
finds  thai  "notice  and  public  procedure 
thereon"  are  unneces.sary  with  the 
meaning  of  .^)  U.S.C.  553(1))(B)  of  the 
Administrative  Procedure  Act. 
Individuals  will  have  an  opportunity  to 
submit  comments  concerning  this  final 
rule  by  February  24.  1995. 

Fconomic  and  Other  .\nalyses 

This  amendment  nu^rely  conforms 
FAA  rules  to  the  19H7  and  1994 
Amendnu'nts  to  the' law.  Federal 
regulations  nnist  cor.form  to  the  law. 
therefort!  the  F.\.\  has  no  discretionary 
power  in  this  matter.  Consequently,  n 
Kegul.itiirv  Kvaluation  of  the  costs  and 


benefits  of  this  change  would  serve  no 
useful  purpose  and  none  was  prepared. 
Vyhile  meeting  these  new  requirements 
ntiay  result  in  costs  to  units  of 
government,  including  the  FAA,  these 
costs  are  a  result  of  the  law  and  not  the 
regulation.  The  law  does  give  the  FAA 
Administrator  discretionary  authority  to 
grant  exemptions  from  certain  statutory 
requirements  when  the  existing  safety ' 
program  of  the  unit  of  government  is 
effective  to  ensure  safe  operations  and 
conformance  with  federal  regulations 
pertaining  to  civil  aircraft  would 
constitute  "an  undue  economic  burden" 
a^  previously  discussed.  Economic 
considerations  will  be  evaluated  by  the 
FAA  on  a  case-by-case  basis  at  the  time 
exemptions  are  requested. 

I  For  the  same  reason  explained  above, 
the  other  analyses  and  determinations 
normally  made  a  part  of  rulemaking 
procedures  are  determined  to  be 
ufinecessary  in  this  case  and  are  not 
included  in  this  document:  an  analysis 
of  whether  there  is  a  significant 
economic  impact  on  a  substantial 
nymber  of  small  entities,  an 
idtemational  trade  impact  as.sessment,  a 
federalism  assessment. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requests  requiring  approval  of 
the  Office  of  Management  and  Budget 
pvirsuant  to  the  Paperwork  Reduction 
A^  (44  U.S.C.  3507  et  seq.). 

Conclusion 

For  the  reasons  discussed  in  the 
preamble  the  FAA  has  determined  that 
this  final  rule  is  not  significant  under 
Executive  Order  12866  or  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979). 

List  of  Subjects 

14  CFR  Parti 

Air  transportation.  Public  aircraft. 

1A  CFR  Part  11 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements,  Exemptions. 

14CFR  Part  121 

Air  carriers,  Aircraft,  Aviation  safety, 
Reporting  and  recordkeeping 
requirements. 

The  Amendment 

Accordingly,  14  CFR  parts  1, 11.  and 
121  are  amended  as  follows: 


Authority:  49  U.S.C.  app.  1347,  1348, 
1354(a),  1357(d)(2),  1372. 1421  through  1430, 
1432,  1442,  1443. 1472,  1510,  1522,  1652(o) 
1655(c),  1657(f);  49  U..S.C.  106(g). 

2.  Section  1.1  is  amended  by  revising 
the  definition  of  "Public  aircraft"  to 
read  as  follows: 

§1.1    General  definitions. 
*        *        *        *        . 

Public  aircraft  means  an  aircraft  used 
only  for  the  United  States  Government, 
or  owned  and  operated  (except  for 
commercial  purposes),  or  exclusively 
leased  for  at  least  90  continuous  days, 
by  a  government  (except  the  United 
States  Government),  including  a  State, 
the  District  of  Columbia,  or  a  territory  or 
possession  of  the  United  States,  or 
political  subdivision  of  that 
government;  but  does  not  include  a 
government-owned  aircraft  transporting 
property  for  commercial  purposes,  or 
transporting  passengers  other  than 
transporting  (for  other  than  commercial 
purposes)  crewmembers  or  other 
persons  aboard  the  aircraft  whose 
presence  is  required  to  perform,  or  is 
associated  with  the  performance  of,  a 
governmental  function  such  as 
firefighting,  search  and  rescue,  law 
enforcement,  aeronautical  research,  or 
biological  or  geological  resource 
management;  or  transporting  (for  other 
than  commercial  purposes)  persons 
aboard  the  aircraft  if  the  aircraft  is 
operated  by  the  Armed  Forces  or  an 
intelligence  agency  of  the  United  States. 
An  aircraft  described  in  the  preceding 
sentence  shall,  notwithstanding  any 
limitation  relating  to  use  of  the  aircraft 
for  commercial  purposes,  be  considered 
to  be  a  public  aircraft  for  the  purposes 
of  this  Chapter  without  regard  to 
whether  the  aircraft  is  operated  by  a 
unit  of  government  on  behalf  of  another 
unit  of  government,  pursuant  to  a  cost 
reimbursement  agreement  between  such 
units  of  government,  if  the  unit  of 
government  on  whose  behalf  the 
operation  is  conducted  certifies  to  the 
Administrator  of  the  Federal  Aviation 
Administration  that  the  operation  was 
necessary  to  respond  to  a  significant  and 
imminent  threat  to  life  or  property 
(including  natural  resources)  and  that 
no  service  by  a  private  operator  was 
reasonably  available  to  meet  the  threat. 
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PART  1— [AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 


PART  11— {AMENDED] 

3.  The  authority  for  Part  11  continues 
to  read  as  follows: 

Authority:  49  U.S.C.  app.  1341(a),  1343(d), 
1348,  1354(a),  1401  through  1405, 1421 
through  1431, 1481. 1502;  49  U.S.C.  106(g). 

4.  Section  11.25  is  amended  by 
revising  paragraph  (b)(3),  by  removing 


"and"  from  the  end  of  paragraph  (b)(4). 
by  removing  the  period  at  the  end  of 
paragraph  (b)(5)  and  adding  ";  and  '  in 
its  place,  and  by  adding  paragraph  (b)(fi) 
to  read  as  follows: 

§  1 1 .25    Petitions  for  rulemaking  or 
exemptions. 

***** 

(b)*  *  * 

(3)  Set  forth  the  text  or  substance  of 
the  rule  or  amendment  proposed,  or  of 
the  rule  or  statute  from  which  the 
exemption  is  sought,  or  specify  the  rule 
that  the  petitioner  seeks  to  have 
repealed,  as  the  case  may  be; 
•        *        •        *        » 

(6)(i)  In  the  case  of  a  unit  of  Federal, 
state,  or  local  government  that  is 
applying  for  an  exemption  ftt)m  any 
requirement  of  part  A  of  subtitle  Vn  of 
title  49.  United  States  Code,  that  would 
otherwise  be  applicable  to  current  or 
future  aircraft  of  such  unit  of 
government  as  a  result  of  the  statutory 
change  in  the  definition  of  public 
aircraft  made  by  the  Independent  Safety 
Board  Act  Amendments  of  1994,  Public 
Law  103-^11,  the  petition  for 
exemption  must  contain  any 
information,  views,  analysis,  or 
arguments  available  to  the  petitioner  to 
show  that: 

(A)  The  exemption  is  necessary  to 
prevent  an  undue  economic  burden  on 
the  unit  of  government;  and 

(B)  The  aviation  safety  program  of  the 
unit  of  government  is  effective  and 
appropriate  to  ensure  safety  operations 
of  the  type  of  aircraft  operated  by  the 
unit  of  government. 

(ii)  The  authority  of  the 
Administrator,  under  the  Independent 
Safety  Board  Amendments  of  1994,  Pub. 
L.  103-411,  to  grant  exemptions  to  units 
of  government  is  delegated  to  the 
Director,  Flight  Standards  Service,  and 
the  Director,  Aircraft  Certification 
Service. 


PART  121— [AMENDED] 

5.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1354(a),  1355, 
1356,  1357,  1401,  1421-1430,  1472,  1485. 
1502;  and  49  U.S.C  106(g). 

6.  Section  1(a)  introductory  of  SAFAR 
No.  38-2.  located  in  the  CFR  at  the 
beginning  of  Part  121,  is  revised  to  read 
as  follows: 

SFAR  No.  3»-2— Certifkalion  and  Operating 
Requirements 

•         *         •         •         • 

1.  Applicability. 

(a)  This  Special  Federal  Aviation 
Regulation  applies  to  persons  oi'M'ralii)};  «.i\  il 
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ainxift  ia  conraaicial  passenger  operations, 
cargo  operations,  or  both,  aad  ptescribes— 

*        •        •         •        • 

Issued  in  Washington.  DC  on  JaQuar)-  6. 
1995. 
David  R.  Hinson, 

Administrator. 

|FR  Doc.  95-1744  Filed  1-20-95;  4:26  pm) 
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The  President 


IMI 


Executive  Order  12947  of  January  23.  1995 

Prohibiting  Transactions  With  Terrorists  Who  Threaten  To 
Disrupt  the  Middle  East  Peace  Process 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  International  Emereency 
Economic  Powers  Act  (50  U.S.C  1701  et  seq.)  (lEEPA).  the  National  Emer- 
gencies Act  (50  U.S.C.  1601  et  seq.).  and  section  301  of  title  3.  United 
States  Code. 

I.  WILLIAM  J.  CLINTON.  President  of  the  United  States  of  America  find 
that  grave  acts  of  violence  committed  by  foreign  terrorists  that  disrupt  the 
Middle  East  peace  process  constitute  an  unusual  and  extraordinary  threat 
to  the  national  security,  foreign  policy,  and  economy  of  the  United  States, 
and  hereby  declare  a  national  emergency  to  deal  with  that  threat. 

I  hereby  order: 

Section  1.  Except  to  the  extent  provided  in  section  203(b)(3)  and  (4)  of 
lEEPA  (50  U.S.C.  1702(b)(3)  and  (4))  and  in  regulations,  orders,  directives, 
or  licenses  that  may  be  issued  pursuant  to  this  order,  and  notwithstanding 
any  contract  entered  into  or  any  license  or  permit  granted  prior  to  the 
effective  date:  (a)  all  property  and  interests  in  property  of: 
(i)  the  persons  listed  in  the  Annex  to  this  order; 
(ii)  foreign  persons  designated  by  the  Secretary  of  State,  in  coordina- 
tion with  the  Secretary  of  the  Treasur>'  and  the  Attorney  General, 
because  they  are  found: 

(A)  to  have  committed,  or  to  pose  a  significant  risk  of  committing, 
acts  of  violence  that  have  the  purpose  or  effect  of  disrupting  the 
Middle  East  peace  process,  or 

(B)  to  assist  in.  sponsor,  or  provide  financial,  material,  or  techno- 
logical support  for.  or  services  in  support  of.  such  acts  of  violence: 
and 

(iii)  persons  determined  by  the  Secretar}'  of  the  Treasury,  in  coordi- 
nation with  the  Secretary  of  State  and  the  Attorney  General,  to 
be  owned  or  controlled  by.  or  to  act  for  or  on  behalf  of.  any 
of  the  foregoing  persons,  that  are  in  the  United  States,  that  hereafter 
come  within  the  United  States,  or  that  hereafter  come  within  the 
possession  or  control  of  United  States  persons,  are  blocked: 

(b)  any  transaction  or  dealing  by  United  States  persons  or  within  the 
United  States  in  property  or  interests  in  property  of  the  persons  designated 
in  or  pursuant  to  this  order  is  prohibited,  including  the  making  or  receiving 
of  any  contribution  of  funds,  goods,  or  services  to  or  for  the  benefit  of 
such  persons: 

(c)  any  transaction  by  any  United  States  person  or  within  the  United 
States  that  evades  or  avoids,  or  has  the  purpose  of  evading  or  avoiding, 
or  attempts  to  violate,  any  of  the  prohibitions  set  forth  in  this  order,  is 
prohibited. 

Sec.  2.  For  the  purposes  of  this  order:  (a)  the  term  "person"  means  an 
individual  or  entity; 

(b)  the  term  "entity"  means  a  partnership,  association,  corporation,  or 
other  organization,  group,  or  subgroup; 
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(c)  the  term  "United  States  person"  means  any  United  States  citizen, 
permanent  resident  alien,  entity  organized  under  the  laws  of  the  United 
States  (including  foreign  branches),  or  any  person  in  the  Unitfid  States; 
and 

(d)  the  term  "foreign  person"  means  any  citizen  or  national  of  a  foreign 
state  (including  any  such  individual  who  is  also  a  citizen  or  national  of 
the  United  States)  or  any  entity  not  organized  solely  under  the  laws  of 
the  United  States  or  existing  solely  in  the  United  States,  but  does  not 
include  a  foreign  state. 

Sec.  3. 1  hereby  determine  that  the  making  of  donations  of  the  type  specified 
in  section  203(b)(2)(A)  of  lEEPA  (50  U.S.C.  1702(b)(2)(A))  by  United  States 
persons  to  persons  designated  in  or  pursuant  to  this  order  would  seriously 
impair  my  ability  to  deal  with  the  national  emergency  declared  in  this 
order,  and  hereby  prohibit  such  donations  as  provided  by  section  1  of 
this  order. 

Sec,  4.  (a)  The  Secretary  of  the  Treasury,  in  consultation  with  the  Secretary 
of  State  and,  as  appropriate,  the  Attorney  General,  is  hereby  authorized 
to  take  such  actions,  including  the  promulgation  of  rules  and  regulations, 
and  to  employ  all  powers  granted  to  me  by  lEEPA  as  may  be  necessary 
to  carry  out  the  purposes  of  this  order.  The  Secretary  of  the  Treasury 
may  redelegate  any  of  these  functions  to  other  officers  and  agencies  of 
the  United  States  Government.  All  agencies  of  the  United  States  Government 
are  hereby  directed  to  take  all  appropriate  measures  within  their  authority 
to  carry  out  the  provisions  of  this  order. 

(b)  Any  investigation  emanating  from  a  possible  violation  of  this  order, 
or  of  any  license,  order,  or  regulation  issued  pursuant  to  this  order,  shall 
first  be  coordinated  with  the  Federal  Bureau  of  Investigation  (FBI),  and 
any  matter  involving  evidence  of  a  criminal  violation  shall  be  referred  to 
the  FBI  for  further  investigation.  The  FBI  shall  timely  notify  the  Department 
of  the  Treasury  of  any  action  it  takes  on  such  referrals. 

Sec.  5.  Nothing  contained  in  this  order  shall  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  by  any  party  against  the  United  States, 
its  agencies  or  instrumentalities,  its  officers  or  employees,  or  any  other 
person. 

Sec.  6.  (a)  This  order  is  effective  at  12:01  a.m.,  eastern  standard  time  on 
January  24, 1995. 

(b)  This  order  shall  be  transmitted  to  the  Congress  and  published  in 
the  Federal  Register. 


Billing  code  3195-01-P 
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THE  WHITE  HOUSE, 
January  23,  1995. 
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ANNEX 

TERRORIST  ORGANIZATIONS  WHICH  THREATEN  TO  DISRUPT  THE  MIDDLE  EAST  PEACE 
PROCESS 

Abu  Nidal  Organization  (ANO) 

Democratic  Front  for  the  Liberation  of  Palestine  (DFLP) 

Hizballah 

Islamic  Gama'at  (IG) 

Islamic  Resistance  Movement  (HAMAS) 

Jihad 

Kach 

Kahane  Chai 

Palestinian  Islamic  Jihad-Shiqaqi  faction  (PI)) 

Palestine  Liberation  Front-Abu  Abbas  faction  (PLF-Abu  Abbas) 

Popular  Front  for  the  Liberation  of  Palestine  (PFLP) 

Popular  Front  for  the  Liberation  of  Palestine-General  CommaRd  (PFLP-GC) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

List  of  Specially  Designated  Terrorists 
Who  Threaten  To  Disrupt  the  Middle 
East  Peace  Process 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 
ACTION:  Notice  of  blocking. 

SUMMARY:  The  Treasury  Department  is 
issuing  a  list  of  blocked  persons  who 
have  t)een  designated  by  the  President 
as  terrorist  organizations  threatening  the 
Middle  East  peace  process  or  have  been 
found  to  be  owned  or  controlled  by,  or 
to  be  acting  for  or  on  behalf  of,  these 
terrorist  organzations. 
EFFECTIVE  DATE:  January  24,  1995. 
FOR  FURTHER  INFORMATION:  J.  Robert 
McBrien,  Chief,  International  Programs, 
Tel.:  (202)  622-2420;  Office  of  Foreign 
Assets  Control,  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue 
NVV.,  Washington,  DC  20220. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  or  call  202/512-1530  for  disks 
or  paper  espies.  This  file  is  available  in 
Postscript.  WordPerfect  5.1  and  ASCII. 

Background 

On  January  23,  1995,  President 
Clinton  signed  Executive  Order  12947, 
"Prohibiting  Transactions  with 
Terrorists  Who  Threaten  To  Disrupt  the 
Middle  East  Peace  Process"  (the 
"Order").  The  Order  blocks  ail  property 
subject  to  U.S.  jurisdiction  in  which 
there  is  any  interest  of  12  terrorist 
organizations  that  threaten  the  Middle 
East  peace  process  as  identified  in  an 
Annex  to  the  Order.  The  Order  also 
blocks  the  property  and  interests  in 
property  subject  to  U.S.  jurisdiction  of 
persons  designated  by  the  Secretary  of 
State,  in  coordination  with  the  Secretary 
of  Treasury  and  the  Attorney  General, 
who  are  found  (1)  to  have  committed,  or 
to  pose  a  signiHcant  risk  of  committing, 
acts  of  violence  that  have  the  purpose  or 
effect  of  disrupting  the  Middle  East 
peace  process,  or  (2)  to  assist  in,  sponsor 
or  provide  financial,  material,  or 
technological  support  for,  or  services  in 
support  of,  such  acts  of  violence.  In 
addition,  the  Order  blocks  all  property 
and  interests  in  property  subject  to  U.S. 
jurisdiction  in  which  there  is  any 
interest  of  persons  determined  by  the 
Secretary  of  the  Treasury,  in 
coordination  with  the  Secnitar\-  of  State 
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and  the  Attorney  General,  to  be  owned 
orcontrolled  by,  or  to  act  for  or  on 
behalf  of,  any  other  person  designated 
pursuant  to  the  Order  (collectively 
"Specially  Designated  Terrorists"  or 
"SDTs"). 

The  Order  further  prohibits  any 
transaction  or  dealing  by  a  United  States 
person  or  within  the  United  States  in 
property  or  interests  in  property  of 
SDTs,  including  the  making  or  receiving 
of  any  contribution  of  funds,  goods,  or 
services  to  or  for  the  benefit  of  such 
persons.  This  prohibition  includes 
donations  that  are  intended  to  relieve 
human  suffering. 

Designations  of  persons  blocked 
pursuant  to  the  Order  are  effective  upon 
the  date  of  determination  by  the 
Secretary  of  State  or  his  delegate,  or  the 
Director  of  the  Office  of  Foreign  Assets 
Control  acting  under  authority  delegated 
by  the  Secretary  of  the  Treasury.  Public 
notice  of  blocking  is  effective  upon  the 
date  of  filing  with  the  Federal  Register, 
or  upon  prior  actual  notice. 

List  of  Specially  Designated  Terrorists 
Who  Threaten  the  Middle  East  Peacx 
Process 

Note:  The  abbreviations  used  in  this  list  are 
as  follows:  "IX)B"  means  "date  of  biith," 
"a.k.a."  means  "also  known  as,"  and  "HOB" 
means  "place  of  birth." 

Entities 

ABU  NIDAL  ORGANIZATION  (a.k.a. 
ANO.  a.k.a.  BLACK  SEPTEMBER,  a.k^. 
FATAH  REVOLUTIONARY  COUNQL. 
a.k.a.  ARAB  REVOLUTIONARY 
COUNCIL,  a.k.a.  ARAB 
REVOLUTIONARY  BRIGADES,  a.La. 
REVOLUTIONARY  ORGANIZATION 
OF  SOQAUST  MUSLIMS);  Ubya; 
Lebanon;  Algeria;  Sudan;  Iraq. 

AL-GAMA'A  AL-ISLAMIYYA  (a.k.a. 
ISLAMIC  GAMA'AT,  a.k.a.  GAMA'AT. 
a.k.a.  GAMA'AT  AL-ISLAMIYYA,  a.k.a. 
THE  ISLAMIC  GROUP);  Egypt. 

AL-JIHAD  (a.k.a.  JIHAD  GROUP.  a.k.a. 
VANGUARDS  OF  CONQUEST,  a.k.a. 
TALAA'AL  AL-FATEH);  Egypt. 

ANO  (a.k.a.  ABU  NIDAL  ' 
ORGANIZATION,  a.k.a.  BLACK 
SEPTEMBER,  a.k.a.  FATAH 
REVOLUTIONARY  COUNCIL,  a.k.a. 
ARAB  REVOLUTIONARY  COUNCIL, 
a.k.a.  ARAB  REVOLUTIONARY 
BRIGADES,  a.k.a.  REVOLUTIONARY 
ORGANIZATION  OF  SOCIAUST 
MUSLIMS);  Libya;  Lebanon;  Algeria; 
Sudan;  Iraq. 

ANSAR  ALLAH  (a.k.a.  PARTY  OF 
GOD,  a.k.a.  HIZBALLAH.  a.k.a. 
ISLAMIC  JIHAD,  a.k.a. 
REVOLUTIONARY  JUSTICE 
ORGANIZ.^TION,  a.k.a. 
ORGANIZATION  OF  THE  OPPRESSED 
ON  EARTH,  a.k.a.  ISLAMIC  JIHAD  FOR 


THE  LIBERATION  OF  PALESTINE, 
a.k.a.  FOLLOWERS  OF  THE  PROPHET 
MUHAMMAD);  Lebanon. 

ARAB  REVOLUTIONARY  BRIGADES 
(a.k.a.  ANO.  a.k.a.  ABU  NIDAL 
ORGANIZATION,  a.k.a.  BLACK 
SEPTEMBER,  a.k.a.  FATAH 
REVOLUTIONARY  COUNCIL,  a.k.a. 
ARAB  REVOLUTIONARY  COUNCIL, 
a.k.a.  REVOLUTIONARY 
ORGANIZATION  OF  SOGL\LIST 
MUSLIMS);  Libya;  Lebanon;  Algeria; 
Sudani  Iraq. 

ARAB  REVOLUTIONARY  COUNCIL 
(a.k.a.  ANO.  a.k.a.  ABU  NIDAL 
ORGANIZATION,  a.k.a.  BLACK 
SEPTEMBER,  a.k.a.  FATAH 
REVOLUTIONARY  COUNCIL,  a.k.a. 
ARAB  REVOLUTIONARY  BRIGADES. 
a.k.a.  REVOLUTIONARY 
ORGANI7j\TION  of  SOCIALIST 
MUSLIMS);  Libya;  Lebanon;  Algeria; 
Sudan;  Iraq. 

BLACK  SEPTEMBER  (a.k.a.  ANO, 
a.k.a.  ABU  NIDAL  ORGANIZATION, 
a.k.a.  FATAH  REVOLUTIONARY 
COUNCIL,  a.k.a.  ARAB 
REVOLUTIONARY  COUNQL.  a.k.a. 
ARAB  REVOLUTIONARY  BRIGADES, 
a.k.a.  REVOLUTIONARY 
ORGANIZATION  OF  SOCL\LIST 
MUSLIMS);  Libya;  Lebanon;  Algeria: 
Sudan;  Iraq. 

DEMOCRATIC  FRONT  FOR  THE 
LIBERATION  OF  PALESTINE  (a.k.a. 
DEMOCRATIC  FRONT  FOR  THE 
LIBERATION  OF  PALESTINE— 
HAWATMEH  FACTION,  a.k.a.  DFLP): 
Lebanon;  Syria;  Israel. 

DEMOCRATIC  FRONT  FOR  THE 
LIBERATION  OF  PALESTINE- 
HAW  ATMEH  FACTION  (a.k.a. 
DEMOCRATIC  FRONT  FOR  THE 
LIBERATION  OF  PALESTINE,  a.k.a. 
DFLP);  Lebanon;  Syria;  Israel. 

DFLP  (a.k.a.  DEMOCRATIC  FRONT 
FOR  THE  LIBERATION  OF 
PALESTINE— HAWATMEH  FACTION, 
a.k.a.  DEMOCRATIC  FRONT  FOR  THE 
LIBERATION  OF  PALESTINE); 
Lebanon;  Syria;  Israel. 

FATAH  REVOLUTIONARY  COUNCIL 
(aJc.a.  ANO,  a.k.a.  ABU  NIDAL 
ORGANIZATION,  a.k.a.  BLACK 
SEPTEMBER,  a.k.a.  ARAB 
REVOLUTIONARY  COUNCIL,  a.k.a. 
ARAB  REVOLUTIONARY  BRIGADES, 
a.k.a.  REVOLUTIONARY 
ORGANIZATION  OF  SOCIALIST 
MUSLIMS);  Libya;  Lebanon;  Algeria; 
Sudan;  Iraq. 

FOLLOWERS  OF  THE  PROPHET 
MUHAMMAD  (a.k.a.  PARTY  OF  GOD. 
a.k.a.  HIZBALLAH,  a.k.a.  ISLAMIC 
JIHAD,  a.k.a.  REVOLUTIONARY 
JUSTICE  ORGANIZATION,  a.k.a. 
ORGANIZATION  OF  THE  OPPRESSED 
ON  EARTH,  a.k.a.  ISLAMIC  JIHAD  FOR 
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THE  LIBERATION  OF  PALESTINE, 
a.k.a.  ANSAR  ALLAH);  Lebanon. 

GAMA'AT  (a.k.a.  ISLAMIC 
GAMA'AT.  a.k.a.  GAMA'AT  AL- 
ISLAMIYYA.  a.k.a.  THE  ISLAMIC 
GROUP,  a.k.a.  AL-GAMA'A  AL- 
ISLAMIYYA);  Egypt. 
I  GAMA'AT  AL-ISLAMIYYA  (a.k.a. 
ISLAMIC  GAMA'AT.  a.k.a.  GAMA'AT. 
alk.a.  THE  ISLAMIC  GROUP,  a.k.a.  AL- 
CAMA'A  AL-ISLAMIYYA);  Egypt. 

HAMAS  (a.k.a.  ISLAMIC 
FESISTANCE  MOVEMENT);  Gaza;  West 
E  ank  Territories;  Jordan. 

HIZBALLAH  (a.k.a.  PARTY  OF  GOD. 
a.k.a.  ISLAMIC  JIHAD,  a.k.a. 
REVOLUTIONARY  JUSTICE 
ORGANIZATION,  a.k.a. 
ORGANIZATION  OF  THE  OPPRESSED 
ON  EARTH,  a.k.a.  ISLAMIC  JIHAD  FOR 
IJHE  LIBERATION  OF  PALESTINE, 
alk.a.  ANSAR  ALLAH,  a.k.a. 
FOLLOWERS  OF  THE  PROPHET 
MUHAMMAD);  Lebanon. 

I  ISLAMIC  GAMA'AT  (a.k.a. 
GAMA'AT.  a.k.a.  GAMA'AT  AL- 
liLAMIYYA.  a.k.a.  THE  ISLAMIC 
GROUP,  a.k.a.  AL-GAMA'A  AL- 
i:>LAMIYYA);  Egypt. 

ISLAMIC  JIHAD  (a.k.a.  PARTY  OF 
COD.  a.k.a.  HIZBALLAH,  a.k.a. 
REVOLUTIONARY  JUSTICE 
ORGANIZATION,  a.k.a. 
ORGANIZATION  OF  THE  OPPRESSED 
ON  EARTH,  a.k.a.  ISLAMIC  JIHAD  FOR 
TpE  LIBERATION  OF  PALESTINE, 
alk.a.  ANSAR  ALLAH,  a.k.a. 
FOLLOWERS  OF  THE  PROPHET 
NfUHAMMAD);  Lebanon. 

i  ISLAMIC  JIHAD  FOR  THE 
LIBERATION  OF  PALESTINE  (a.k.a. 
PARTY  OF  GOD.  a.k.a.  HIZBALLAH, 
aik.a.  ISLAMIC  JIHAD,  a.k.a. 
REVOLUTIONARY  JUSTICE 
ORGANIZATION,  a.k.a. 
ORGANIZATION  OF  THE  OPPRESSED 
ON  EARTH,  a.k.a.  ANSAR  ALLAH. 
aJk.a.  FOLLOWERS  OF  THE  PROPHET 
^  UIIAMMAD);  Lebanon. 

ISLAMIC  JIHAD  OF  PALESTINE 
(a.ic.a.  PIf.  a.k.a.  PALESTINIAN 
ISLAMIC  JIHAD— SHIQAQI.  a.k.a.  PIJ 
SHIQAQI/AWDA  FACTION,  a.k.a. 
PALESTINIAN  ISLAMIC  JIHAD);  Israel; 
Jcjrdan;  Lebanon. 

ISLAMIC  RESISTANCE  MOVEMENT 

k.a.  HAMAS);  Gaza;  West  Bank 

Tritories;  Jordan. 

JIHAD  GROUP  (a.k.a.  AL-JIHAD.  a.k.a. 
V[\NCUARDS  OF  CONQUEST,  a.k.a. 

l.AA'AL  AL-FATEH);  Egvpt. 

CACH:  Israel. 

fCAHANE  CHAI;  Lsrael. 

kc;anization  of  the 

M'RESSED  ON  EARTH  (a.k.a.  PART^ 
•  GOD.  a.k.a.  HIZBALLAH,  a.k.a. 
i.^LAMIC  JIHAD,  a.k.a. 
KEVOLIiTIONARY  JUSTICE 
()  «;AN1ZATI0N.  a.k.a.  ISLAMIC 
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JIHAD  FOR  THE  LIBERATION  OF 
PALESTINE,  a.k.a.  ANSAR  ALLAH, 
a.k.a.  FOLLOWERS  OF  THE  PROPHET 
MUHAMMAD);  Lebanon. 

PALESTINE  LIBERATION  FRONT 
(a.k.a.  PALESTINE  LIBERATION 
FRONT— ABU  ABBAS  FACTION,  a.k.a. 
PLF-ABU  ABBAS,  a.k.a.  PLF);  Iraq. 

PALESTINE  UBERA-nON  FRONT- 
ABU  ABBAS  FACTION  (a.k.a.  PLF-ABU 
ABBAS,  a.k.a.  PLF.  a.k.a.  PALESTINE 
LIBERATION  FRONT);  Iraq. 

PALESTINL\N  ISLAMIC  JIHAD— 
SHIQAQI  (a.k.a.  PIJ.  a.k.a.  ISLAMIC 
JIHAD  OF  PALESTINE,  a.k.a.  PIJ 
SHIQAQI/AWDA  FACTION,  a.k.a. 
PALESTINIAN  ISLAMIC  JIHAD);  Israel; 
Jordan;  Lebanon. 

PARTY  OF  GOD  (a.k.a.  HIZBALLAH, 
a.k.a.  ISLAMIC  JIHAD,  a.k.a. 
REVOLUTIONARY  JUSTICE 
ORGANIZATION,  a.k.a. 
ORGANIZATION  OF  THE  OPPRESSED 
ON  EARTH,  a.k.a.  ISLAMIC  JIHAD  FOR 
THE  LIBERA-nON  OF  PALESTINE, 
a.k.a.  ANSAR  ALLAH,  a.k.a. 
FOLLOWERS  OF  THE  PROPHET 
MUHAMMAD);  Lebanon. 

PFLP  (a.k.a.  POPULAR  FRONT  FOR 
THE  LIBERATION  OF  PALESTINE); 
Lebanon;  Syria;  Israel. 

PFLP-GC  (a.k.a.  POPULAR  FRONT 
FOR  THE  LIBERATION  OF 
PALESTINE— GENERAL  COMMAND); 
Lebanon;  Syria;  Jordan. 

PIJ  (a.k.a.  PALESTINIAN  ISLAMIC 
JIHAD-SHIQAQI.  a.k.a.  ISLAMIC 
JIHAD  OF  PALESTINE,  a.k.a.  PIJ 
SHIQAQI/AWDA  FACTION;  a.k.a. 
PALESTINIAN  ISLAMIC  JIHAD);  Israel; 
Jordan;  Lebanon. 

PIJ  SHIQAQI/AWDA  FACTION  (a.k.a. 
PIJ.  a.k.a.  PALESTINIAN  ISLAMIC 
JIHAD— SHIQAQI.  a.k.a.  ISLAMIC 
JIHAD  OF  PALESTINE,  a.k.a. 
PALESTINLAN  ISLAMIC  JIHAD);  Israel: 
Jordan;  Lebanon. 

PLF  (a.k.a.  PLF-ABU  ABBAS,  a.k.a. 
PALESTINE  LIBERATION  FRONT- 
ABU  ABBAS  FACTION,  a.k.a. 
PALESTINE  LIBERATION  FRONT); 
Iraq. 

PLF-ABU  ABBAS  (a.k.a.  PALESTINE 
LIBERATION  FRONT— ABU  ABBAS 
FACTION,  a.k.a.  PLF.  a.k.a.  PALESTINE 
LIBERATION  FRONT);  Iraq. 

POPULAR  FRONT  FOR  THE 
LIBERATION  OF  PALESTINE  (a.k.a. 
PFLP);  Lebanon;  Syria;  Israel. 

POPULAR  FRONT  FOR  THE 
LIBERATION  OF  PALESTINE- 
GENERAL  COMMAND  (a.k.a.  PFLP- 
GC);  Lebanon.  Syria;  Jordan. 

RE\'OLUTIONARY  JUSTICE 
ORGANIZATION  (a.k.a.  PARTY  OF 
CX)D.  a.k.a.  HIZBALLAH,  a.k.a 
ISLA.MIC  IIH.AD.  a.k.a       ' 
(ORGANIZATION  OF  THE  OPPRESSED 
ON  EARTH,  a  k.a  ISLAMIC  JIHAD  FOR 


THE  LIBERATION  OF  PALESTINE, 
a.k.a.  ANSAR  ALLAH,  a.k.a. 
FOLLOWERS  OF  THE  PROPHET 
MUHAMMAD);  Lebanon. 

REVOLUTIONARY  ORGANIZATION 
OF  SOCLALIST  MUSLIMS  (a.k.a.  ANO. 
a.k.a.  ABU  NIDAL  ORGANIZATION, 
a.k.a.  BLACK  SEPTEMBER,  a.k.a. 
FATAH  REVOLUTIONARY  COUNCIL, 
a.k.a.  ARAB  REVOLUTIONARY 
COUNCIL,  a.k.a.  ARAB 
REVOLUTIONARY  BRIGADES);  Libya; 
Lebanon;  Algeria;  Sudan;  Iraq. 

TALAA'AL  AL-FATEH  (a.k.a.  JIHAD 
GROUP,  a.k.a.  AL-JIHAD.  a.k.a. 
VANGUARDS  OF  CONQUEST);  Egypt. 

THE  ISLAMIC  GROUP  (a.k.a.       ' 
ISLAMIC  GAMA'AT.  a.k.a.  GAMA'AT. 
a.k.a.  GAMA'AT  AL-ISLAMIYYA.  a.k.a. 
AL-GAMA'A  AL-ISLAMIYYA);  Egvpt. 

VANGUARDS  OF  CONQUEST  (a.k.a. 
JIHAD  GROUP,  a.k.a.  AL-JIHAD.  a.k.a. 
TALAA'AL  AL-FATEH);  Egypt. 

Individuals 

ABBAS.  Abu  (a.k.a.  ZAYDAN. 
Muhammad);  Director  of  PALESTINE 
LIBERATION  FRONT— ABU  ABBAS 
FACTION:  DOB  10  December  1948. 

AL  BANNA.  Sabri  Khalil  Abd  Al 
Qadir  (a.k.a.  NIDAL.  Abu);  Founder  and 
Secretar>'  General  of  ABU  NIDAL 
ORGANIZATION;  DOB  May  1937  or 
1940;  POB  Jaffa.  Israel. 

AL  RAHMAN.  Shaykh  Umar  Abd; 
Chief  Ideological  Figure  of  ISLAMIC 
GAMA'AT;  DOB  3  May  1938;  POB 
Egypt. 

AL  ZAWAHIRI.  Dr.  Ayman; 
Operational  and  Militar>'  Leader  of 
JIHAD  GROUP;  DOB  19  June  1951;  POB 
Giza.  Egypt;  Passport  No.  1084010 
(Egypt). 

AL-ZUMAR.  Abbud  (a.k.a.  ZUMAR. 
Colonel  Abbud);  Factional  Leader  of 
JIHAD  GROUP;  Egvpt;  POB  Egvpt. 

AWDA.  Abd  AlAziz;  Chief  ' 
Ideological  Figure  of  PALESTINIAN 
ISLAMIC  JIHAE^-SHIQAQI;  DOB  1946. 

FADLALLAH.  Shaykh  Muhammad 
Husayn;  Leading  Ideological  Figure  of 
HIZBALLAH;  DOB  1938  or  1936;  POB 
Najf  Al  Ashraf  (Najaf).  Iraq. 

HABASH.  George  (a.k.a.  HABBASH. 
George);  Secretar\-  General  of  POPULAR 
FRONT  FOR  THE  LIBERATION  OF 
PALESTINE. 

HABBASH.  George  (a.k.a.  HABASH. 
George):  Secretan'  General  of  POPULAR 
FRONT  FOR  THE  LIBERATION  OF 
PALESTINE. 

HAW.ATMA.Navif  (a.k.a. 
HAWATMEH.  Nayif.  a.k.a. 
HAWATMAH.  Nayif.  a.k.a.  KHALID. 
Abu);  Secretary  General  of 
DEMOCRATIC  FRONT  FOR  THE 
I  IBFR.ATION  OF  PALESTINE— 
HAWATMEH  FACTION.  DOB  1933 

HAWATMAH.  Navif  (a.k.a 
HAWATMA.  Navif:  a  k.a  HAWATMEH 
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Nayif,  a.k.a.  KHALID.  Abu);  Secretary 
General  of  DEMOCRATIC  FRONT  FOR 
THE  UBERATION  OF  PALESTINE— 
IIAWATMEH  FACTION,  DOB  1933. 

HAWATMEH.  Nayif  (a.k.a. 
HAWATMA.  Nayif:  a.k.a. 
HAWATMAH.  Nayif,  a.k.a.  KHALID, 
Abu);  Secretary  General  of 
DEMOCR.^TIC  FRONT  FOR  THE 
LIBERATION  OF  PALESTINE— 
HAWATMEH  FACTION;  DOB  1933. 

ISLAMBOULI,  Mohammad  Shawqi; 
Military  Leader  of  ISLAMIC  GAMAAT; 
DOB  15  January  1955;  POB  Egypt; 
Passport  No.  304555  (Egypt). 

JABRTL.  Ahmad  (a.k.a.  JIBRIL, 
Ahmad,,  Secretary  General  of  POPULAR 
FRONT  FOR  THE  LIBERATION  OF 
PALESTINE— GENER.\L  COMMAND; 
DOB  1938;  POB  Ramleh,  Israel. 

JIBRIL,  Ahmad  (a.k.a.  JABRIL, 
Ahmad);  Secretary  General  of  POPULAR 
FRONT  FOR  THE  UBERATION  OF 
PALESTINE— GENERAL  COMMAND; 
DOB  1938;  POB  Ramleh,  Israel. 

KHALID,  Abu  (a.k.a.  HAWATMEH. 
Nayif,  a.k.a.  HAWATMA,  Nayif,  a.k.a. 
HAWATMAH.  Nayif):  StH:retnrv  Cnineral 
of  DEMOCRATIC  FRONT  FOR  THE 


UBERATION  OF  PALESTINE— 
HAWATMEH  FACTION;  DOB  1933. 

MUGHNIYAH,  Imad  Fa*iz  (a.k.a. 
MUGHNIYAH.  Imad  Fayiz);  Senior 
Intelligence  Officer  of  HIZBALLAH: 
DOB  7  December  1962:  POB  Tayr  Dibba, 
Lebanon;  Passport  No.  432298 
(Lebanon). 

MUGHNFifAH.  Imad  Fayiz  (a.k.a. 
MUGHNIYAH,  Imad  Fa'iz):  Senior 
Intelligence  Officer  of  HIZBALLAH; 
DOB  7  December  1962;  POB  Tayr  Dibba, 
Lebanon;  Passport  No.  432298 
(Lebanon). 

NAJI,  Talal  Muhammad  Rashid; 
Principal  Deputy  of  POPULAR  FRONT 
FOR  THE  LIBERATION  OF 
PALESTINE— GENER-^L  COMMAND; 
DOB  1930;  POB  Al  Nasiria,  Palestine. 

NASRALLAH,  Hasan;  Secretary 
General  of  HIZBALLAH;  DOB  31  August 
1960  or  1953  or  1955  or  1958:  POB  Al 
Basuriyah,  Lebanon:  Passport  No. 
042833  (Lebanon). 

NIDAL,  Abu  (a.k.a.  AL  BANNA,  Sabri 
Khalil  Abd  Al  Qadir);  Founder  and 
Secretary  General  of  ABU  NIDAL 
ORGANIZATION;  DOB  M.-iy  1937  or 
1940:  POB  Jaffa,  Israel. 


QASEM,  Talat  Fouad;  Propaganda 
Leader  of  ISLAMIC  GAMA'AT;  DOB  2 
June  1957  or  3  June  1957;  POB  Al  Mina. 

Egypt- 

SHAQAQI,  Fathi;  Secretary  Genei-al  of 
PALESTINIAN  ISLAAilC  JIHAD— 
SHIQAQI. 

TUFAYLI,  Subhi;  Former  Secretary 
General  and  Current  Senior  Figure  of 
HIZBALLAH;  DOB  1947;  POB  Biqa 
Valley,  Lebanon. 

YASIN,  Shaykh  Ahmad;  Founder  and 
Chief  Ideological  Figure  of  H.^.MAS; 
DOB  1931. 

ZAYDAN,  Muhammad  (a.k.a.  ABBAS. 
Abu):  Director  of  PALESTINE 
LIBER.^TION  FRONT— ABU  ABBAS 
FACTION;  DOB  10  December  1948. 

ZUMAR,  Colonel  Abbud  (a.k.a.  AL- 
ZUMAR.  Abbud);  Factional  Leader  of 
JIHAD  GROUP:  Egypt;  POB  Egypt. 

Dated:  January  23. 1995. 
R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Cnntiol 

Approved:  January  2.3,  IW^. 
John  Berry, 

nepiity  Assistant  Secretary  (Enforcement I. 
|FR  n,M:.  i).S-203.S  Fiietl  1-24-9.5:  10:10  :ini| 
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Rules  and  Regulations 


Federal  Register 
Vol.  60.  No.  17 
Thursday.  Januaiy  26.  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  rriost  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  publrshed  undei 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulatiorts  is  soW  by 
the  Superintendent  al  Oocunients.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  93-157-3] 

Mexican  Fruit  Fly  Regulations; 
Removal  of  Regulated  Area 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule  as 
final  rule. 


SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  regulations  by 
removing  the  quarantined  portion  of  Los 
Angeles  County,  CA,  from  the  list  of 
areas  regulated  because  of  the  Mexican 
fruit  fly,  and  by  removing  California 
horn  the  list  of  States  quarantined 
because  of  the  Mexican  fruit  fly.  We 
have  determined  that  the  Mexican  fruit 
fly  has  been  eradicated  from  California 
and  that  restrictions  on  the  interstate 
movement  of  regulated  articles  from 
California  are  no  longer  necessary  to 
prevent  the  spread  of  the  Mexican  fruit 
fly  into  noninfested  areas  of  the  United 
States.  The  interim  rule  was  necessary 
to  relieve  unnecessary  restrictions  on 
the  interstate  movement  of  regulated 
articles  from  the  previously  regulated 
area. 

EFFECTIVE  OATE:  February  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine, 
APHIS,  USDA,  P.O.  Drawer  810, 
Riverdale,  MD  20738.  The  telephone 
number  for  the  agency  contact  will 
change  when  agency  offices  in 
Hyattsville,  MD,  move  to  Riverdale,  MD, 
during  February.  Telephone:  (301)  436- 
8247  (Hyattsville);  (301)  734-8247 
(Riverdale). 


SUPPLEMENTARY  INFORMATION: 
Background 

In  an  interim  rule  effective  October  7, 
1994,  and  pubhshed  in  the  Federal 
Register  on  October  13, 1994  (59  FR 
51839-51840.  Docket  No.  93-157-2).  we 
amended  the  regulations  in  7  CFR  part 
301  by  removing  the  quarantined 
portion  of  Los  Angeles  County,  CA, 
from  the  list  of  areas  regulated  because 
of  the  Mexican  fruit  fly  in  §  301.64-3(c), 
and  by  removing  California  from  the  list 
of  States  quarantined  because  of  the 
Mexican  fruit  fly  in  §  301.64(a). 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
December  12. 1994.  We  did  not  receive 
any  comments.  The  facts  presented  in 
the  interim  rule  still  provide  a  basis  for 
the  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12778,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  301.64  and 
301.64-3  and  that  was  pubhshed  at  59 
FR  51839-51840  on  October  13,  1994. 

Authority:  7  U.S.C.  150bb,  150dd,  150ee. 
150ff,  161, 162,  and  164-167;  7  CFR  2.17, 
2.51,  and  371.2(c). 

Done  in  Washington,  DC,  this  20th  day  of 
January  1995. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  95-1977  Filed  1-25-95;  8:45  am) 
BILLING  CODE  3410-M-P 


Consolidated  Farm  Service  Agency 
7  CFR  Part  782 
PIN  0560-AD77 

End-Use  Certificate  Program 

AGENCY:  Consolidated  Farm  Service 
Agency,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  Pursuant  to  section  321(0  of 
the  North  American  Free  Trade 
Agreement  Implementation  Act  (the 
Act),  a  proposed  rule  was  published  on 
October  20,  1994  with  respect  to  the 
implementation  of  an  end-use  certificate 
program  for  wheat  and  barley  imported 
from  any  foreign  country  or 
instrumentality  that  as  of  April  8,  1994. 
required  end-use  certificates  for  imports 
of  U.S. -produced  wheat  and  barley, 
respectively.  This  final  rule  adopts 
provisions  of  the  proposed  rule,  with 
the  exception  of  changes  that  were  made 
based  on  comments  received  in 
response  to  the  proposed  rule.  The 
major  changes  are  further  discussed  in 
the  Summary  of  Comments  portion  of 
this  final  rule.  Accordingly,  this  final 
rule  sets  forth  the  policies  and 
procedures  that  the  Consolidated  Farm 
Service  Agency  (CFSA),  formerly  the 
Agricultural  Stabilization  and 
Conservation  Service  (.^SCS).  will  use 
to  implement  this  end-use  certificate 
program. 

EFFECTIVE  DATE:  February  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deputy  Admmistrator,  Commodity 
Operations,  Consolidated  Farm  Service 
Agency,  United  States  Department  of 
Agriculture,  P.O.  Box  2415,  Washington, 
DC  20013-2415. 

SUPPLEMENTARY  INFORMATION: 
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Executive  Order  12866 

This  final  rule  has  Ijeen  determined  to 
be  significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
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action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  Part  3015.  subpart  V. 
published  at  48  FR  29115  (June  24, 
1983). 

Paperwork  Reduction  Act 

This  final  rule  contains  new  reporting 
and  recordkeeping  requirements.  The 
new  requirements  have  been  submitted 
to  OMB  for  approval  under  the 
provisions  of  44  U.S.C.  35.  Send 
comments  regarding  this  collection  of 
information  to:  Department  of 
Agriculture.  Clearance  Office.  Office  of 
Information  Resources  Management. 
Room  404-\V.  Washington.  DC  20250. 
and  Regulatory  Affairs  of  OMB, 
Attention:  Desk  Officer  for  USDA.  Room 
3201.  New  Executive  Office  Building. 
Washington,  DC  20503. 

Final  Regulatory  Impact  Analysis 

The  Final  Regulatory  Impact  Analysis 
describing  the  impact  of  the 
implementation  of  this  final  rule  is 
available  upon  request  from  Craig 
Jagger,  Grains  Analysis  Division.  CFSA, 
P.O.  Box  2415.  Washington.  DC  20013- 
2415;  telephone:  (202)  720-4418. 

Regulatory  Flexibility  Act 

It  has  been  determined  under  the 
Regulatory  Flexibility  Act  that  this  final 
rule  will  have  an  adverse  effect  on  a 
substantial  number  of  small  businesses. 
The  analysis  discussing  these  impacts  is 
available  upon  request  from  Craig 
Jagger.  at  the  address  and  telephone 
number  noted  above. 

Background 

The  Act  requires  that  a  U.S.  end-use 
certificate  program  be  established  for 
wheat  and  barley  imported  from  any 
foreign  country  or  instrumentality  that, 
as  of  April  8. 1994.  required  end-use 
certificates  for  imports  of  U.S.-produced 
wheat  and  barley.  As  of  that  date  and 
currently.  Canada  is  the  only  country 
that  has  such  a  requirement  for  wheat. 
Neither  Canada  nor  any  other  countrj- 
had  an  end-use  requirement  for  barley 
on  April  8. 1994. 

Pursuant  to  section  101(a)(2)  of  the 
Act,  Congress  approved  the  Statement  of 
Administrative  Action  prepared  to 
implement  the  North  American  Free 


Trade  Agreement.  The  Statement  of 
Administrative  Action  states  that  the 
purpose  of  the  U.S.  end-use  requirement 
is  to  ensure  that  foreign  agricultural 
commodities  do  not  benefit  from  U.S. 
export  programs.  Such  programs 
include,  among  others,  the  export  credit 
guarantee  program  and  the  export 
enhancement  program,  both  of  which 
require  any  grain  exports  on  which 
benefits  are  paid  to  be  entirely  produced 
in  the  United  States.  (7  U.S.C.  5622(h); 
7  CFR  1493(a):  7  U.S.C.  5651(a);  7  CFR 
1 494.501  (c)(20)(xi). 

A  notice  requesting  comments 
regarding  an  end-use  certificate  program 
was  published  in  the  Federal  Register 
on  April  13, 1994,  at  59  FR  17495. 
Comments  received  in  response  to  this 
notice  were  taken  into  account  in  the 
development  of  the  proposed  rule 
which  was  published  on  October  20, 
1994,  at  59  FR  52931. 

The  October  20  rule  proposed  to 
adopt  a  program  similar  to  that  of 
Canada  with  respect  to  imports  of  U.S.- 
produced  wheat  and  barley.  The  rule 
proposed  that  importers  of  Canadian- 
produced  wheat  and  barley  would  be 
required  to  store  such  imported  grain 
separately  from  U.S.-produced  grain 
until  delivered  to  the  end  user. 

The  rule  also  proposed  that,  upon 
importation,  each  entry  of  wheat  or 
barley  from  Canada  must  be  reported  to 
the  Kansas  City  Commodity  Office 
(KCCO).  of  the  CFSA,  on  form  ASCS- 
750,  End-Use  Certificate  for  Grain, 
within  10  days  following  the  date  of 
entry.  Further,  any  importer,  subsequent 
buyer,  or  end  user  storing  Canadian- 
produced  wheat  or  barley  would  be 
required  to  report  to  KCCO  the  status  of 
the  imported  commodity  on  form 
ASCS-751.  End-Use  Certificate  for 
Grain  Quarterly  Report,  until  the 
commodity  is  sold,  resold,  or  fully  used. 
SUMMARY  OF  COMMENTS:  Thirty-two 
timely  comments  wore  received  in 
response  to  the  proposed  rule  published 
in  the  Federal  Register  on  October  20, 
1994  (59  FR  52931).  Twenty-four  of  the 
respondents  supported  the  provisions 
contained  in  the  proposed  rule,  while 
four  were  not  in  favor. 

Of  those  supporting  CFSA's  proposed 
rule,  19  recommended  immediate 
implementation  of  the  end-use 
certificate  program.  However,  so  that 
U.S.  importers  will  have  ample  time  to 
establish  separate  storage, 
recordkeeping,  and  reporting  systems, 
this  final  rule  will  not  become  effective 
until  February  27.  1995. 

Seventeen  of  the  respondents 
recommended  that  CFSA  collect 
information  on  the  price  paid  by  the 
U.S.  importer  for  Canadian  grain.  This 


recommendation  will  not  be  adopted 
because  CFSA  does  not  have  the 
statutory  authority  to  collect  such 
information. 

Five  respondents  noted  that  the 
Govenunent  of  Canada  (GOC)  has  no 
end-use  certificate  requirements  on 
imports  of  U.S.-produced  barley  and  did 
not  have  such  a  requirement  on  April  8. 
1994.  After  further  review,  it  has  been 
determined  that,  because  the  GOC  has 
imposed  only  an  import  license  ^ 

requirement  rather  than  an  end-use 
certificate  requirement  on  U.S.- 
produced  barley,  and  because  an  import 
license  is  distinct  from  an  end-use 
certificate  requirement,  CFSA  has  no 
statutory  authority  to  implement  an 
end-use  certificate  program  for  barley. 
Three  respondents  indicated  that  a 
provision  should  be  made  to  allow  for 
the  commingling  of  U.S.  and  Canadian 
grain  at  the  time  the  commodity  is  being 
"loaded  out"  by  either  the  importer  or 
subsequent  buyer  to  the  end  user.  As 
proposed,  commingling  would  be 
prohibited  until  the  grain  is  dehvered  to 
the  end  user.  It  is  implied  that  the 
commingling  cannot  occur  at  any 
facility  other  than  that  of  the  end  user. 
The  respondents  stated  that  some  end 
users  do  not  have  the  capability  to  blend 
grain,  and  that  not  allovdng 
commingling  to  occur  at  "load  out" 
would  preclude  blending  by 
merchandisers  to  meet  the  contract 
specifications  of  an  end  user.  To  clarify 
this  provision  and  allow  merchandisers 
to  participate  in  commercial  sales,  the 
final  rule  provides  that  U.S.-produced 
wheat  and  Canadian-produced  wheat 
may  only  be  commingled  by  the  end 
user  or  when  loaded  onto  a  conveyance 
for  direct  deliver^'  to  an  end  user. 

Three  respondents  recommended  that 
CFSA  prohibit  the  disclosure  of  private 
information  between  buyers  and  sellers 
that  will  be  collected  as  a  result  of  the 
end-use  requirements.  Although  this 
final  rule  does  not  contain  a  specific 
prohibition  regarding  the  disclosure  of 
collected  information,  CFSA  will  handle 
all  data  collected  through  the  end-use 
requirements  in  accordance  with 
current  agency  procedures  used  to 
comply  with  the  Privacy  Act  and 
Freedom  of  Information  Act 
requirements. 

Three  respondents  expressed  concern 
with  the  penalties  for  noncompliance, 
believing  that  the  penalties  were  either 
too  severe  or  should  be  increased  as  the 
incidence  of  violations  increases.  The 
Act  specifies  that  a  criminal  violation 
occurs  if  a  person  engages  in  fraud  or 
knowingly  violates  this  regulation. 
Accordingly,  CFSA  has  no  statutory 
authority  to  change  the  applicable 
penalties. 
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Two  respondents  recommended  that 
CFSA  require  exporters  to  forward 
copies  of  end-use  certificates  to  foreign 
and  users,  such  as  flour  millers  or 
goveriunent  entities  which  purchase 
U.S.-produced  wheat  under  commercial 
terms  for  importation.  This 
recommendation  will  not  be  adopted  as 
it  exceeds  the  statutory  authority 
provided  to  CFSA  under  the  Act. 

Two  respondents  expressed  concern 
that  the  proposed  rule  prohibited 
changes  to  the  intended  use  of  the 
commodity  once  an  intended  use  is 
designated  on  the  end-use  certificate  by 
the  importer.  Additionally,  two  other 
respondents  recommended 
consolidating  intended  uses  into  only 
two  categories,  domestic  use  and  export, 
which  would  permit  the  importer  to 
deliver  the  commodity  to  any  user,  with 
no  restrictions  placed  on  the  end  use  of 
the  grain.  The  proposed  rule  reflects  the 
Canadian  system  with  respect  to  the 
prohibition  of  changing  intended  use 
once  designated.  However,  because  the 
proposed  rule  was  not  intended  to 
restrict  the  use  of  Canadian-produced 
wheat  as  it  flows  through  U.S. 
commercial  channels,  the  final  rule 
deletes  the  requirement  for  the  importer 
tq  designate  the  intended  use  of 
Canadian-produced  wheat  at  the  time  of 
iitiportation.  Information  concerning  the 
end-use  of  the  wheat  will  be  collected 
from  end  users  and  exporters. 

I  Two  respondents  indicated  that  the 
proposed  rule  exceeded  the  legal 
authority  provided  under  the  Act  by 
extending  the  application  of  end-use 
certificates,  namely  identity-preserved 
storage,  to  domestic  food  assistance 
programs.  The  respondents  stated  that 
(1)  the  legislative  mandate  requiring 
end-use  certificates  to  protect  the 
integrity  of  the  U.S.  export  programs 
does  not  change  the  underlying  laws 
governing  domestic  food  assistance 
programs,  and  (2)  CFSA's  current 
system  of  assuring  origin  for  domestic 
food  assistance  programs  should  remain 
intact,  as  described  in  the  proposed 
rule.  Inasmuch  as  entities  who 
participate  in  domestic  and  foreign  food 
assistance  programs  must  comply  with 
domestic  origin  requirements,  this  final 
rule  provides  only  for  the  identity 
preserved  storage  of  Canadian-produced 
wheat  beginning  with  imi»ortation  into 
the  U.S.  until  the  wheat  is  loaded  onto 
a  conveyance  for  direct  delivery  to  an 
end  user,  or  until  dehvered  to  the  end 
user.  This  final  rule  does  not  impose 
requirements  on  the  end-use  of  the 
imported  wheat  or  change  current 
domestic  origin  requirements. 

One  respondent  recommended  that 
CFSA  establish  an  automated  system  to 
CO  ect  information  required  under  the 


End-Use  Certificate  program.  CFSA  will 
work  toward  the  automation  of  the 
collection  and  reporting  requirements. 
Importers,  end  users,  and  subsequent 
buyers  will,  however,  be  required  to 
provide  CFSA  with  the  required 
documentation  in  paper  form  until  the 
automated  process  is  complete. 

One  respondent  recommended  that 
the  definition  of  end  user  should  be 
amended  to  include  export  facihties. 
While  the  definition  of  end  user  has  not 
been  amended,  specific  provisions  have 
been  developed  to  provide  instructions 
to  importers  or  subsequent  buyers  who 
purchase  Canadian-produced  wheat  for 
export  and  are  incorporated  into  this 
final  rule. 

One  respondent  recommended  that 
the  quantity  imported  should  be 
reported  on  a  "per  conveyance"  basis. 
This  recommendation  has  been 
incorporated  into  the  final  rule. 

One  respondent  requested  that  the 
final  rule  provide  for  a  waiver  from  the 
certificate  requirement  for  importers, 
like  himself,  who  use  Canadian  wheat 
as  seed  wheat.  Importers  of  Canadian 
seed  wheat  will  not  be  excluded  from 
the  requirements  set  forth  in  this  final 
rule  because  such  wheat  may  enter 
commercial  markets  if  not  used  as 
originally  intended  after  importation. 

One  respondent  noted  that  the 
proposed  10-day  reporting  period  for 
submitting  information  to  KCCO  is 
short.  Because  of  the  marketabifity  of 
commodities  such  as  wheat,  and  the 
ease  with  which  title  can  transfer  from 
one  owner  to  another,  it  is  vital  to  the 
success  of  the  end-use  certificate 
program  for  CFSA  to  have  timely 
information  relating  to  imported 
Canadian  wheat.  Failure  to  collect  the 
information  during  the  10-day  reporting 
period  would  make  it  difficult  to  ensure 
that  the  imported  wheat  is  being  used  in 
a  matter  consistent  with  this  final  rule. 

One  respondent  expressed  concern 
over  the  proposed  rule's  provisions 
relating  to  bills  of  lading,  stating  that  the 
provisions  are  in  conflict  with  the 
interstate  Commerce  Commission's 
regulations  governing  bills  of  lading.  A 
further  review  of  the  information  to  be 
collected  from  importers  indicates  that 
by  making  a  minor  addition  to  the 
provisions  for  collection  of  data,  CFSA 
would  have  sufficient  data  to  track 
Canadian  wheat  through  the  U.S. 
commercial  channels  without  requiring 
submission  of  bills  of  lading. 
Accordingly,  the  provisions  that  would 
have  required  the  importer  to  submit  to 
KCCO.  within  10  workdays  after 
delivery  of  the  commodity  to  the  end 
user,  a  bill  of  lading  acknowledging 
receipt  of  the  commodity  have  been 
withdrawn. 


Minor  changes  have  also  been  made 
in  this  final  rule  to  the  collection 
requirements.  Specifically,  the  proposed 
form  ASCS-750,  End-Use.Certificate  for 
Grain,  and  form  ASCS-751,  End- Use 
Certificate  for  Grain  Quarterly  Report, 
have  been  revised  to  reflect  the  change 
in  the  agency  name  and  deletion  of  the 
barley  requirements.  In  addition,  form 
ASCS-751  has  been  renamed  to  more 
accurately  reflect  the  use  of  the  form, 
and  has  been  redesigned  to  incorporate 
changes  that  were  made  to  simpUfy 
reporting  requirements.  Accordingly, 
the  forms  are  titled  ASCS-750.  End-Use 
Certificate  for  Wheat,  and  ASCS-751. 
Wheat  Consumption  and  Resale  Report. 
In  addition,  importers  are  no  longer 
required  to  include-the  intended  use  of 
the  imported  wheat  on  form  ASCS-750. 
but  are  required  to  enter  the  customs 
entry  number,  date  of  entrv.  and 
importer  number  on  form  ASCS-750. 
This  additional  information  is  readily 
available  to  importers  and  will  be  used 
for  (1)  cross-referencing  with 
information  provided  to  CFSA  by  the 
Commissioner  of  Customs,  and  (2) 
verifying  compliance  with  the  policies 
and  provisions  set  forth  in  this  final 
rule.  Also,  the  general  information 
included  on  the  ASCS-750  has  been 
revised  to  incorporate  the  provisions 
that  were  proposed  to  be  included  in 
sales  contracts  entered  into  between 
importers  and  subsequent  buyers,  or 
between  any  subsequent  buyers. 
Because  importers  and  subsequent 
buyers  are  required  to  provide  their 
purchasers  with  a  copy  of  the  ASCS- 
750,  this  final  rule  deletes  all 
requirements  for  changes  to  sales 
contracts  that  were  included  in  the 
proposed  rule.  Finally,  on  form  .\SCb- 
751,  "export"  will  be  added  as  an  end 
use  to  allow  exporters  to  properly 
designate  the  end  use  for  wheat  that  will 
be  purchased  by  foreign  entities  under 
commercial  terms. 

List  of  Subjects  in  7  CFR  Part  782 

Administrative  practice  and 
procedure.  Reporting  and  recordkt^ping 
requirements.  Wheat. 

Accordingly,  subchapter  D,  chapter 
VII  of  title  7  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  part 
782  to  read  as  follows: 

PART  782— END-USE  CERTIFICATE 
PROGRAM 

Subpart  A— General 

Sec. 

782.1  Basis  and  purpose. 

782.2  Definitions. 

782.3  Administration. 
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782.4    OMB  contn)l  numbers  assigned 
pursuant  to  the  Paperwork  Reduction 

Act. 

Subpart  B — Implementation  of  End-Use 
Certificate  Program 

782.10    Identification  of  commodities 

subject  to  end-use  certificate  regulations. 

7£ J.l  1     Extent  to  which  commodities  are 
subject  to  end-use  certificate  regulations. 

782.12  F:iingASCS-750,  End-Use 
Certificate  for  Wheat. 

782.13  Importer  responsibilities. 

782.14  Identity  preservation. 

782.15  Filing  ASCS-751.  Wheat 
Consumption  and  Resale  Report. 

7«2. 16    Designating  end  use  on  form  ASCS- 
751. 

782.17  Wheat  purchased  for  resale. 

782.18  Wheat  purchased  for  export. 

782.19  Penalty  for  noncompliance. 

Subpart  C — Records  and  Reports 

782.20  Importer  records  and  reports. 

782.21  End-user  and  exporter  records  and 
reports. 

782.22  Subsequent  buyer  records  and 
reports. 

782  23    Failure  to  file  end-use  certificates  or 
consumption  and  resale  reports. 

782.24     Recordkeeping  and  examination  of 
re<  (irds. 

782.2.">     !  eiigth  of  time  records  are  to  be 
kept. 
Authority:  19  U.S.C.  3391(f) 

Subpart  A — Genei^l 

§  782.1     Basis  and  purpose. 

Tht!  regulations  contained  in  this  part 
are  issued  pursuant  to  and  in 
accordance  with  Section  321(f)  of  the 
North  American  Free  Trade  Agreement 
Implementation  Act.  These  regulations 
govern  the  establishment  of  the  end-use 
certificate  program,  the  completion  of 
end-u.se  certificates,  the  identification  of 
conimo(tities  requiring  end  use 
ccrtifirates,  the  submission  of  reports, 
and  the  keeping  of  records  and  making 
of  reports  incident  thereto. 

§782.2    Definitions. 

As  used  in  this  part  and  in  all 
instructions,  forms,  and  documents  in 
connection  therewith,  the  words  and 
phrases  defined  in  this  section  shall 
have  the  meanings  herein  assigned  to 
them  unless  the  context  or  subject 
matter  requires  otherwise.  References 
contained  herein  to  other  parts  of  this 
chapter  or  title  shall  be  construed  as 
references  to  such  parts  and 
amendments  now  in  effect  or  later 
issued. 

Date  of  entry  means  the  effective  time 
of  entry  of  the  merchandise,  as  defined 
in  19  C:FR  part  101. 

End  Use  means  the  actual  manner  in 
which  Canadian-produced  wheat  was 
used,  including,  among  other  uses, 
milling,  brewing.  maUing.  distilling, 
manufacturing,  or  export. 


End  user  means  the  entity  that  uses 
Canadian-produced  wheat  for,  among 
other  uses,  milling,  brewing,  malting, 
distilling,  manufactaring,  or  other  use, 
except  resale. 

Entity  means  a  let,al  entity  including, 
but  nut  limited  to,  an  individual,  joint 
stock  company,  corporation, 
association,  partnership,  cooperative, 
trust,  and  estate. 

fculrv  moans  that  documentation 
required  by  19  CFR  part  142  to  be  filed 
with  the  appropriate  U.S.  Customs 
officer  to  secure  the  release  of  imported 
merchandise  from  U.S.  Customs 
custody,  or  the  act  of  filing  that 
documentation. 

Importer  means  the  person  primarily 
liable  for  the  pajTnent  of  any  duties  on 
the  merchandise,  or  an  authorized  agent 
acting  on  their  behalf.  The  importer  may 
be: 

(1)  The  consignee,  or 

(2)  The  importer  of  record,  or 

(3)  The  actual  owner  of  the 
merchandise,  if  an  actual  owTier's 
declaration  and  superseding  bond  has 
been  filed  in  accordance  with  19  CFR 
part  141,  or 

(4)  The  transferee  of  the  merchandise, 
if  the  right  to  withdraw  merchandise  in 
a  bonded  warehouse  has  been 
transferred  in  accordance  with  19  CFR 
part  144. 

Metric  ton  means  a  unit  of  measure 
that  equals  2,204.6  pounds. 

Subsequent  buyer  means  an  entity 
other  than  the  end  user  or  importer 
which  owns  wheat  originating  in 
Canada. 

Workdays  means  days  that  the 
Federal  government  normally  conducts 
business,  which  excludes  Saturdays, 
Sundays,  and  Federal  holidays. 

§782.3    Administration. 

The  end-use  certificate  program  will 
be  administered  under  the  general 
supervision  and  direction  of  the 
Administrator,  Consolidated  Farm 
Service  Agency  (CFSA),  U.S. 
Department  of  Agriculture  (USDA), 
through  the  Office  of  the  Deputy 
Administrator  for  Commodity 
Operations  (DACO).  CFSA.  Washington. 
D.C..  and  the  Kansas  City  Commodity 
Office  (KCCO).  CFSA.  Kansas  City.  MO. 
in  coordination  with  the  Commissioner 
of  Customs  pursuant  to  a  Memorandum 
of  Understanding. 

§  782.4    OMB  control  numbers  assigned 
pursuant  to  the  Paperwork  Reduction  Act. 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  part  782)  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  in  accordance  with 
the  provi.sions  of  44  U.S.C.  35  and  will 
be  assigned  an  OMB  control  number. 


Subpart  B — Implementation  of  the  End- 
Use  Certificate  Program 

§782.10    Identification  of  commodities 
subject  to  end-use  certificate  regulations. 

(a)  The  regulations  in  this  part  are 
applicable  to  wheat  and  barley, 
respectively,  imported  into  the  U.S. 
from  any  foreign  country,  as  defined  in 
19  CFR  134.1,  or  instrumentality  of  such 
foreign  country  that,  as  of  April  8, 1994, 
required  end-use  certificates  for  imports 
of  U.S.-produced  wheat  or  barley. 

(b)  Because  Canada  is  the  only 
country  with  such  requirements  on 
wheat,  and  no  country  has  an  end-use 
certificate  requirement  for  barley,  only 
wheat  originating  in  Canada  is  affected 
by  the  regulations  in  this  part. 

§782.11    Extent  to  wtilch  commodities  are 
subject  to  end-use  certificate  regulations. 

(a)  In  the  event  that  Canada  eliminates 
the  requirement  for  end-use  certificates 
on  imports  from  the  U.S..  the  provisions 
of  the  regulations  in  this  part  shall  be 
suspended  30  calendar  days  following 
the  date  Canada  eliminates  its  end-use 
certificate  requirement,  as  determined 
by  the  Secretary. 

(b)  The  provisions  of  the  regulations 
in  this  part  may  be  suspended  if  the 
Secretary,  after  consulting  with 
domestic  producers,  determines  that  the 
program  has  directly  resulted  in  the: 

(1)  Reduction  of  income  to  U.S. 
producers  of  agricultural  commodities, 
or 

(2)  Reduction  of  the  competitiveness 
of  U.S.  agricultural  commodities  in 
world  export  markets. 

§782.12    Filing  ASCS-750,  End-Use 
Certificate  for  Wheat 

(a)  Each  entity  that  imports  wheat 
originating  in  Canada  shall,  for  each 
entry  into  the  U.S..  obtain  form  ASCS- 
750.  End-Use  Certificate  for  Wheat,  from 
Kansas  City  Commodity  Office, 
Warehouse  License  and  Contract 
Division,  P.O.  Box  419205.  Kansas  City. 
MO  64141-6205.  and  submit  the 
completed  original  form  ASC.S-750  to 
KCCO  witliin  10  workdays  following  the 
date  of  entry.  Each  form  ASCS-750  shall 
set  forth,  among  other  things,  the: 

(1)  Name,  address,  and  telephone 
number  of  the  importer, 

(2)  Customs  entry  number, 

(3)  Date  of  entry. 

(4)  Importer  niunber. 

(5)  Class  of  wheat  being  imported. 

(6)  Quantity  imported,  in  net  metric 
tons,  rounded  to  the  nearest  hundredth 
of  a  metric  ton.  per  conveyance. 

(7)  Storage  location  of  the  wheat. 

(8)  Name,  address,  and  telephone 
number  of  the  end  user,  if  known. 


I  (9)  Mode  of  transportation  and  the 
name  of  the  transportation  company 
ufsed  to  import  the  wheat,  and 

jllO)  A  certification  that  the  identity  of 
the  Canadian-produced  wheat  will  be 
preserved  until  such  time  as  the  wheat 
is  either  delivered  to  a  subsequent  buyer 
or  end-user,  or  loaded  onto  a 
conveyance  for  direct  delivery  to  an  end 
user. 

(b)  The  original  form  ASCS-750  and 
one  copy  of  form  ASCS-750  shall  be 
signed  and  dated  by  the  importer. 

(c)  Distribution  of  form  ASCS-750 
will  be  as  follows: 

(1)  The  original  shall  be  forwarded  to 
Kansas  City  Commodity  Office, 
Warehouse  License  and  Contract 
IDivision.  P.O.  Box  419205,  Kansas  City. 
MO  64141-6205,  by  the  importer. 

(2)  One  copy  shall  be  retained  by  the 
importer, 

(3)  The  importer  shall  provide  a 
photocopy  to  the  end  user  or.  if  the 
wheat  is  purchased  for  purposes  of 
resale,  the  subsequent  buyer(s). 

':  (d)  The  completion  and  filing  of  an 
end-use  certificate  does  not  relieve  the 
importer  of  other  legal  requirements, 
such  as  those  imposed  by  other  U.S. 
agencies,  pertaining  to  the  importation. 

§  782.1 3    Importer  responsibilities. 
The  importer  shall: 

(a)  File  form  ASCS-750  in  accordance 
with  §782.12. 

(b)  Provide  each  subsequent  buyer  or 
end  user  with  a  copy  of  form  ASCS-750 
that  was  filed  when  the  Canadian  wheat 
entered  the  U.S. 

(c)  Submit  to  KCCO.  widiin  10 
workdays  following  the  date  of  sale, 
form  ASCS-751.  Wheat  Consumption 
and  Resale  Report,  in  accordance  with 
§782.15. 

§  782. 1 4    Identity  preservation. 

(a)  The  importer  and  all  subsequent 
buyers  of  the  imported  wheat  shall 
p^serve  the  identity  of  the  Canadian- 
ptoduced  wheat. 

(b)  Canadian-produced  wheat  may 
ooly  be  commingled  with  U.S.- 
ptoduced  wheat  by  the  end  user,  or 
when  loaded  onto  a  conveyance  for 
direct  delivery  to  the  end  user  or  foreign 
country. 

(c)  Failure  to  meet  the  requirements  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  constitute  noncompliance  by  the 
int>porter  or  subsequent  buyer  for  the 
purposes  of  this  part. 

§782.15    Filing  ASCS-751,  Wheat 
Consumption  and  Resale  Report 

(a)  For  purposes  of  providing 
information  relating  to  the  consumption 
and  resale  of  Canadian-produced  wheat, 
form  ASCS-751,  Wheat  Consumption 


and  Resale  Report,  shall  be  filed  with 
KCCO  by  each: 

(1)  Importer  and  subsequent  buyer,  for 
each  sale  to  a  subsequent  buyer  or  end 
user,  within  10  workdays  following  the 
date  of  sale. 

(2)  End  user  and  exporter,  for  full  and 
partial  consumption  or  export,  within 
15  workdays  following: 

(i)  March  31, 

(ii)  June  30. 

(iii)  September  30.  and 

(iv)  December  31. 

(b)  Each  form  ASCS-751  shall  set 
forth,  among  other  things,  the: 

(1)  Name,  address,  and  telephone 
number  of  the  filer, 

(2)  Storage  location  of  the  wheat, 

(3)  Name  and  address  of  the  iiiiporter. 

(4)  Form  ASCS-750,  End-Use 
Certificate  for  Wheat,  serial  number, 

(5)  Class  of  wheat, 

(6)  Date  the  wheat  was  received  at  the 
filer's  faciUty, 

(7)  Quantity  of  wheat  received,  in  net 
metric  tons,  rounded  to  the  nearest 
hundredth  of  a  metric  ton, 

(8)  Certification  to  be  completed  by 
end  users  and  exporters  that  requires 
the  end  user  or  exporter  to  provide, 
among  other  things: 

(i)  A  certification  of  compliance  with 
these  regulations. 

(ii)  The  quantity  consumed  or 
exported, 

(iii)  The  quantity  remaining, 

(iv)  The  manner  in  which  the 
commodity  was  used. 

(v)  The  signature  of  an  authorized 
representative  of  the  end  user  or 
exporter. 

(9)  Certification  to  be  completed  by 
subsequent  buyers  and  importers  that 
requires  the  subsequent  buyer  or 
importer  to  provide,  among  other  things: 

(i)  A  certification  of  compliance  with 
the  regulations  in  this  part, 

(ii)  The  quantity  resold, 

(iii)  The  name,  address,  and  telephone 
number  of  the  buyer,  and 

(iv)The  signature  of  an  authorized 
representative  of  the  subsequent  buyer 
or  importer. 

(c)  End  user  and  exporter  shall  submit 
form  ASCS-751  to  KCCO  quarterly  until 
the  wheat  has  been  fully  utilized  or 
exported  in  accordance  with  the 
regulations  in  this  part. 

(d)  Importers  and  subsequent  buyers 
shall,  for  each  individual  sale,  submit 
form  ASCS-751  to  KCCO  until  the 
imported  wheat  has  been  fully  resold. 

§  782.16    Designating  end  use  on  form 
ASCS-751. 

(a)  If  the  end  use  specified  on  the 
applicable  form  ASCS-751.  Wheat 
Consumption  and  Resale  Report,  is 
"export."  the  exporter  must  specify  the 


final  destination,  by  country,  on  form 
ASCS-751. 

(b)  If  the  end  user  utilizes  the  wheat 
for  purposes  other  than  milling, 
brewing,  malting.  distilUng.  export,  or 
manufacturing,  such  use  must  be 
specifically  designated  on  form  ASCS- 
751. 

§  782. 1 7    Wheat  purchased  for  resale. 

(a)  This  section  applies  to  an  importer 
or  subsequent  buyer  who  imports  or 
purchases  Canadian-produced  wheat  for 
the  purpose  of  reselling  the  wheat. 

(b)  The  importer  or  subsequent  buyer 
shall  provide  all  purchasers  of 
Canadian-produced  wheat  with  a 
photocopy  of  the  form  ASCS-750 
submitted  to  KCCO  by  the  importer  in 
accordance  with  §  782.12(a). 

§  782.1 8    Wheat  purchased  for  export 

(a)  This  section  applies  to  an  importer 
or  subsequent  buyer  who  imports  or 
purchases  Canadian-produced  wheat  for 
the  purpose  of  export  to  a  foreign 
countn,'  or  instrumentality. 

(b)  VVheat  that  is  purchased  for  the 
purpose  of  export  must  be  stored 
identity  preserved  while  the  importer  or 
subsequent  buyer  maintains  control  of 
the  wheat,  except  that  such  wheat  may 
be  commingled  when  loaded  onto  a 
conveyance  for  deliven.'  to  the  foreign 
country  or  instrumentality. 

(c)  Importers  or  subsequent  buyers 
that  purchase  wheat  for  export  to  a 
foreign  country  or  instrumentality  must 
complete  form  ASCS-751  quarterly,  in 
accordance  with  §  782.15. 

§  782.1 9    Penalty  for  noncompliance. 

It  shall  be  a  violation  of  18  U.S.C. 
1001  for  any  entity  to  engage  in  fraud 
with  respect  to,  or  to  knowingly  violate, 
the  provisions  set  forth  in  this  part. 

Subpart  C — Records  and  Reports 

§  782.20    Importer  records  and  reports. 

(a)  The  importer  shall  retain  a  copy  of 
each  form: 

(1)  ASCS-750,  End-Use  Certificate  for 
VVheat,  that  is  submitted  to  KCCO  in 
accordance  with  §  782.12(a);  and 

(2)  ASCS-751.  Wheat  Consumption 
and  Resale  Report,  that  is  submitted  to 
KCCO  in  accordance  with  §  782.15(a)(1) 

(b)  The  importer  shall  maintain 
records  to  verify  that  the  wheat  was 
identity  preserved  until  such  time  as  the 
wheat  was: 

(1)  Loaded  onto  the  conveyance  for 
direct  delivery  to  an  end  user,  or 

(2)  Delivered  to  an  end  user,  or 

(3)  Delivered  to  a  subsequent  buyer 

(c)  Copies  of  the  documents, 
information,  and  records  required  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  be  kept  on  file  at  the  importer's 
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headquarters  office  or  other  location 
designated  by  the  importer  for  the 
period  specified  in  §  782.25. 

§  782.21    End-user  and  exporter  records 
and  reports. 

(a)  The  end  user  or  exporter  shall 
retain  a  copy  of  each  form  ASCS-751, 
Wheat  Consumption  and  Resale  Report, 
that  is  filed  with  KCCO  in  accordance 
with  §  782.15(a)(2). 

(b)  The  end  user  or  exporter  shall 
retain  a  copy  of  each  form  ASCS-750, 
End-Use  Certificate  for  Wheat,  provided 
to  the  end-user  or  exporter  in 
accordance  with  §  782.17(b). 

(c)  The  exporter  shall  maintain 
records  to  verify  that  wheat  purchased 
for  the  purpose  of  export  was  stored 
identity  preserved  until  such  time  as  the 
wheat  was  loaded  onto  a  conveyance  for 
delivery  to  the  foreign  country  or 
instrumentality. 

(d)  Copies  of  the  documents  required 
m  paragraphs  (a),  (b),  and  (c)  of  this 
section  shall  be  kept  on  file  at  the  end- 
user's  or  exporter's  headquarters  office 
or  other  location  designated  by  the  end 
user  or  exporter  for  the  period  specified 
in  §782.25. 

§  782.22    St  bsequent  buyer  records  and 
reports. 

(a)  The  subsequent  buyer  shall  retain 
a  copy  of  each  form  ASCS-751,  Wheat 
Consumption  and  Resale  Report,  that  is 
filed  with  KCCO  in  accordance  with 
§  782.15(a)(1). 


(b)  The  subsequent  buyer  shall  retain 
a  copy  of  each  form  ASCS-750,  End-Use 
Certificate  for  Wheat,  provided  to  the 
subsequent  buyer  in  accordance  with 

§  782.17(b). 

(c)  The  subsequent  buyer  shall 
maintain  records  to  verify  that  the 
wheat  specified  on  the  end-use 
certificate  was  identity  preserved  during 
the  time  that  the  subsequent  buyer 
maintained  control  of  the  wheat,  or 
until  the  wheat  was  loaded  onto  a 
conveyance  for  direct  delivery  to  an  end 
user. 

(d)  Copies  of  the  documents  and 
records  required  in  paragraphs  (a) 
through  (c)  of  this  section  shall  be  kept 
on  file  at  the  subsequent  buyer's 
headquarters  office  or  other  location 
designated  by  the  subsequent  buyer  for 
the  period  specified  in  §  782.25. 

§ 782.23    Failure  to  file  end-use  certificates 
or  consumption  and  resale  reports. 

Failure  by  importers,  end  users, 
exporters,  and  subsequent  buyers  to  file 
form  ASCS-750,  End-Use  Certificate  for 
Wheat,  and  form  ASCS-751,  Wheat 
Consumption  and  Resale  Report,  as 
applicable,  and  retain  or  maintain 
related  copies  and  records  shall 
constitute  noncompliance  for  the 
purposes  of  §  782.19. 

§  782.24    Recordkeeping  and  examination 
of  records. 

(a)  Examination.  For  the  purpose  of 
verifying  compUance  with  the 
requirements  of  this  part,  each  importer. 


end-user,  exporter,  and  subsequent 
buyer  shall  make  available  at  one  place 
at  all  reasonable  times  for  examination 
by  representatives  of  USDA.  all  books, 
papers,  records,  contracts,  scale  tickets, 
settlement  sheets,  invoices,  written 
price  quotations,  or  other  documents 
related  to  the  importation  of  the 
Canadian-produced  wheat  that  is  within 
the  control  of  such  entity. 

(b)  Orderly  retention  of  records.  To 
facilitate  examination  and  verification 
of  the  records  and  reports  required  by 
this  part,  copies  of  form  ASCS-750, 
End-Use  Certificate  for  Wheat,  and  fonn 
ASCS-751,  Wheat  Consumption  and 
Resale  Report,  shall  be  filed  in  an 
orderly  manner,  and  must  be  made 
available  for  inspection  by 
representatives  of  USDA. 

§  782.25    Length  of  time  records  are  to  be 
kept 

The  records  required  to  be  kept  under 
this  part  shall  be  retained  for  3  years 
following  the  filing  date  of  the 
applicable  record.  Records  shall  be  kept 
for  such  longer  period  of  time  as  may  be 
requested  in  writing  by  USDA 
representatives. 

[Note:  The  following  forms  will  not  appear 
in  the  Code  of  Federal  Regulations.) 

Signed  at  Washington,  DC  on  lanuary  19, 
1995. 

Grant  Buntrock. 

Acting  Administmtor.  Consolidatod  F'arm 
Service  Agency. 
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ASCS-750       U.S.  DEPARTMENT  OF  AGRICULTURE 

(proposal  8)  Consolidated  Farm  Servic«  Agency 


END-USE  CERTIFICATE  FOR  WHEAT 


NOTE: 


Foon  ApQfovtd  -  OMB  No  0S6O-XXXX 


FOR  INTERNAL  USE  ONLY 


Date 


Initials 


Serial  >umber:  XXXXXXXX 


The  following  statement  is  made  in  accordance  \M(h  the  Pnvacy  Act  of  1974  (5  USC  552a)  and  the  Paperwork  Reduction  Act  of  1980 
as  amended  The  authonty  for  requesting  the  following  information  is  7  CFR  Part  7B2.  The  information  will  be  used  to  venfy 
compliance  by  the  importer  of  wheat,  subsequent  buyer  or  an  end  user  of  imported  wheat  wHh  the  provisions  of  7  CFR  Part  762 
Furnishing  the  requested  information  is  mandatory  Failure  to  comoly  with  the  regulations  governing  the  End-Use  Certificate  Program 
may  result  in  the  assessment  of  penalties  in  accordance  with  7  CFR  Part  7B2  against  the  r>orxompfying  party  This  information  may 
be  provided  to  other  agencies.  IRS.  Department  of  Justice,  or  other  State  and  Federal  Law  enforcement  agencies,  and  in  response 
to  a  court  magistrate  or  administrative  tnbunal  The  provisions  ofcnminal  and  civil  fraud  statutes,  including  18  USC  286  287.  37l. 
651.  1001.  15  urc  714m.  and  31  USC  3729.  are  applicable  to  'ne  infonnation  provided 

Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  10  minutes  per  response,  including  the  time  for 
reviewing  instructions,  searching  existing  data  sources,  gathenng  and  maintaining  the  data  needed  and  completing  and  reviewing 
the  collection  of  infonnation  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of  information, 
including  suggestions  for  reducing  this  burden,  to  Department  of  Agnculture.  Clearance  Officer.  OIRhH.  AG  Box  7630.  Washington 
D  C  20250:  and  to  the  Officp  of  Management  and  Budget,  Paperworti  Reduction  Protect  (Oh^B  No  0560-XXX>:).  Washington  B  C 
20503  RETURN  THIS  COMPLETED  FORM  TO  THE  KANSAS  Cmf  COMMODITY  OFFICE.  WAREHOUSE  LICENSE  AND 
COtrmACT DIVISION.  P.O.  BOX 419205,  KANSAS  CfTY,  MO  64U1-6205  WTTHIN  10  WORKDAYS  FROM  THE  DATE  OF  ENTRY 
(ITEM  4). 


I  Tiporter's  Name  and  Adaress  (mauOe  str»et.  city  state  2iP  coat) 


lmpone<s  Telephone  Number  (inouO*  »rm»  eoae) 


iustoms  Entfy  Numoef 


<  iuantiry  Imported  Cut  ne'.  mernc  tors  per  CT.r^e,ar)ce) 


4  Date  of  Ertry  imorth  aay  yea'i      "  5  imponer  Numoer 


6  Class  of  /i/neat 


8  Storage  Location 


"  lansportation  Company 


10  Mode  of  Transporraton  rmam  one  bo*l 


RA.^ 
BARGE 


Zj  truck 

□  VESSEL 


■  .C-TiGN 


/,  aaing  as  agent  for  the  importer  named  above  for  the  purpose  of  completing  this  form,  declare  that  I  have  personal 
knowledge  concerning  the  wheat  described  above.  I  agree  to  preserve  the  identity  of  the  wheat,  and  nill  not  commingle 
or  blend  the  imported  ^heat  with  U.S.  produced  wheal  until  such  time  as  the  imported  wheat  is  (1)  delivered  to  an  end 
user,  or  (2)  loaded  onto  a  conveyance  for  direct  delivery,-  to  the  end  user  or  foreign  country.  I  further  agree  to  provide 
copies  of  this  form  to  all  parties  when  I  sell  this  ^heat.  and  to  provide  the  U.  S.  Department  of  Agriculture 's  Kansas  Ciry 
Commodiry  Office.  P.O.  Box  419205.  Kansas  On.  hfO  64141-6205.  y.ith  copies  of  all  required  documentation  in 
accordance  with  7  CFR  Pan  7S2. 


mporter's  Authorized  Reprateniative  iPitase  Piinil 


iignature 


B.  Titte 


D.  Date 


^11  Droei»rr}  oi  •cr.vry  ^'^  tt  cofla«crr<r  on  «  noroticrtm.naiory  a^s.s  W't^^ojt  'tg^'O  'c  race,  co-ot.  /eti^ior.  nations'  o-'-V'/i.  »^e.  s«j.  mtntai  st»ua.  or  a.asDmJt 
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Genenl  Information 

•  The  United  States  Department  of 
Agriculture  (USDA)  provides  end-use 
certificates  for  persons  requiring  such 
certificates  for  the  importation  of 
Canadian-produced  wheat  into  the 
United  States. 

•  Regulations  regarding  the  End-Use 
Certificate  Program  can  be  found  at  7 
CFR  Part  782.  Copies  of  these 
regulations  can  be  obtained  horn  the 
Kansas  City  Commodity  Office  (KCCO) 
at  the  address  shown  below. 

•  Form  ASCS-750.  End-Use 
Certificate  for  Wheat,  is  required  for 
each  entry  of  Canadian-produced  wheat, 
and  must  be  submitted  by  the  importer 
to  KCCO  at  the  address  shown  below 
within  10  workdays  following  the  date 
of  entry. 

•  Copies  of  forms  ASCS-750,  End- 
Use  Certificate  for  Wheat,  and  ASCS- 
751,  Wheat  Consumption  and  Resale 
Report,  can  be  obtained  fi-om  KCCO  at 
the  address  shown  below. 

•  Wheat  covered  by  an  end-use 
certificate  must  be  stored  identity 


preserved,  and  may  not  be  commingled 
or  blended  with  U.S.-produced  wheat 
until  such  time  as  the  Canadian- 
produced  wheat  is  either  deUvered  to  an 
end  user,  or  loaded  onto  a  conveyance 
for  direct  delivery  to  an  end  user. 

•  When  wheat  covered  by  this  end- 
use  certificate  is  sold  to  subsequent 
buyers  or  end  users,  the  importer  and  all 
subsequent  buyers  must  also: 

— provide  purchasers  with  copies  of  the 
front  and  reverse  sides  of  this  form. 

—submit  form  ASCS-751,  Wheat 
Consumption  and  Resale  Report, 
within  10  workdays  of  the  date  of 
each  individual  sale  to  a  subsequent 
buyer  or  end  user,  to  KCCO  at  the 
address  shovvm  below. 

•  When  wheat  covered  by  this  end- 
use  certificate  is  sold  to  an  end  user,  the 
end  user  must  submit  form  ASCS-751, 
Wheat  Consumption  and  Resale  Report, 
to  KCCO  at  the  address  shovra  below,  to 
report  consumption  of  the  Canadian- 
produced  wheat.  Reports  from  the  end 
user  must  be  submitted  within  15 


workdays  following  March  31,  June  30. 
September  30,  and  December  31. 

•  If  wheat  covered  by  this  end-use 
certificate  will  be  exported  to  a  foreign 
country,  the  exporter  must  store  the 
Canadian-produced  wheat  identity 
preserved  until  the  wheat  is  loaded  onto 
a  conveyance  for  delivery  to  the  foreign 
country.  Exporters  must  submit  form 
ASCS-751,  Wheat  Consumption  and 
Resale  Report,  to  KCCO  at  the  address 
shown  below,  to  report  the  exportation 
of  Canadian-produced  wheat.  Reports 
from  exporters  must  be  submitted 
within  15  workdays  foUownng  March 
31.  June  30.  September  30,  and 
December  31. 

•  The  reports  and  records  of  all 
parties  that,  at  any  point  in  time  had 
control  of  wheat  covered  by  an  end-use 
certificate  are  subject  to  inspection  by  a 
representative  of  USDA. 

Address  for  KCCO:  Kansas  City 
Commodity  Office.  Warehouse  License 
and  Contract  Division,  P.O.  Box  419205. 
Kansas  Qty.  MO  64141-6205. 

BILUNO  CODE  34ia-0S-P 
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ASCS.751 

(Proposal  7) 


U^.  DEPARTMENT  OF  AGRICULTURE 
Consokdatad  Farm  SerMca  Agarwy 


WHEAT  CONSUMPTION  AND  RESALE  REPORT 


Form  Appfovd  -  0MB  No.  0S60XXXX 


RM  MTERNALUSE  ONLY 


Data  . 
Irwsis 


HKhj(t»g  II  use  2$S.  2$7.  371.  tSI.  JOOI.  IS  USC  rf  *n.  aa*  31 USC  3m.  «•  tDp!Su»  to  Via  aMbrmaaon  provMan  ^^  a«o  «•  aaua  aiiMM 

S!S^"5?!!:222?;:!!2?lf:2.r*-f^^  Sa«>epmaiaBS^;»^(»6ottwa^ 


tOiSO:  »nt)  to  V^90mo»  Of  ManagmmiM  aod  BaOgel.  Paparww*  RmJucaon  Pn^  (Om  No.  OStO-XXXX).  MraMMokM.  0  C    20fOX  METIMM  THf  OMMMAL  Of  TMS 


COUPlSTtDt 


PART  A  -OEMERAL  INFORM  ATIOW 


1  Piter's  Nana  and  Addrasa 
(mduOt  str»0t.  aty.  state.  ZIP  coda; 


2  Frtefa  Talaphona  Nxtnjom 
\     fmelude  an*  GoOtt 


3  Storaga  Location  arthaWhaat 


4  imponef*  Nam«  artd  Address 
fmOuM  ar—t.  city,  state.  ZIP  coOe) 


'  S  End-Use  Certificale  for  Whaal  Sana)  No 


eOassofWhaar 


7  Date  of  Receipt 


9  OuarMyRacaMadm  Nat  Maine  Tons  ^Complafeo«>V  on  Mea'riporr/bro>a£r>d-i>sa 
Ca/S)Sca(a/brwr>aarsana' /Number  «i«am  5   Le»v»  blan*  for  stitsaquent  npon ) 


PART  B  •  CERTIFICATION  BY  END  USERS  AND  EXPORTERS  fMasi  toa  mmt  oniytarM 
/  certify  r^or 


I  have  ptrtonal  kitowUdg*  cotctmmg  the  consumptton  or  export  of  tht  »tMji  dtxribed  obove 

The  whtaihaj  been  fully  or  parnallycomsumedai  my  facility.  O' exported  tr.  accordance  witti  protnttoi!  in  'CFTiPart  '82 

I  wiU  continue  to  provide  the  US  Department  of  Agriculture  t  Kantas  City  Commodity  Office.  Warehouie  Ucente  ond  Contract  Dilution.  P  O  Box  4I9XS 

Kansai  City.  MO  64141-6:05  <nth  UTieot  Consumption  and  ResoU  Keportj  until  the  wheat  is  fully  contuned  at  myfaal'ty  or  e^ontd 

The  wheat  was  consumed  or  exported  as  described  belou 


10  QLiantrty  Corwumed  or  £»portad  (neporr  m  mefnc  tons) 


11  Quantitv  Remaining  ^/uporf  "t  meMc  fOAS) 


12  Use  imsrk  aTapp^ab^e  0tnsi 
O  Mtthng  (or  Anirr^ai  Feed 
G  MiMit^g  lor  Hurnan  Corwumption 


C  ManylacttiTvig 
u  Brewing  0(  MaRmg 


a  t>atiUing              O  Export  (enfr  Otsmtton) 
D  Otnaf  (Pi»»s9  ap»afy) \ 


13A  Signature  ol  Aulhorued  Representative 


138  Dale 


I 


PART  C  .  CERTfflCATION  BY  SUBSEQUENT  BUYERS  AWIMPORTERS  Muatt^tiMwmtlmMmtMnt  Of  MM 

/certify  thai 

•  I  have  persona!  '-fo^^dge  concerning  the  wheal  described  above 

•  /  preserved  the  identity  of  the  »-^or  in  accordance  wtth  ihe  provisions  at  7  CFR  Part  ^8!  uml  the  wheat  was  fl)  delivered  to  on  end  uter.  or  (2l  loaded  onto  a 
convryance  for  direct  deii  very  »o  the  end  vse'  or  foreign  country 

I  •       !  provided  a  cop>  c^ihe  applicable  form  ASCS^  'iO  to  eac><  su'-sequeni  buyer  or  ena  uter 

•  ;  wit  conr.nue  lo  report  each  individual  ioie  lo  the  L  S  Vep.yi-'c-t  ofAgncuUures  Kansas  Cily  Commodity  Office,  U'a^thouM  License  and  Conroeif*nition. 
I                     PO  Boz4l920i  KantasCity  MO  64H!.6y0S  until  the  wheat  :t  fully  resold 

The  fciio'^ing  wheal  was  sold  as  described  below 

14  Quantity  Resold  fraport*>/nacocfo«$; 


IS  Name.  Addraaa and  Taiaprtone  Number  ol  the  Buyer 
(tor  oa  adUran  tnoiada  atfaar.  ory.  stmo  and  Zt>  coda. 

forthotttopttonomimbor.wKhMothoartcoOot 


I6A  Signature  o(  Authorued  Represantativ« 


168  Date 


r^/J  precem  or  ectinty  wi*  be  coneucteO  on  e  nonoiscnmmttor,  bet-s  vritnevt  rogora  to  fee.  eotot.  rexQion,  neftonai  anffn.  •#•.  me.  i—i'inr  emtwe,  or  ditobtny 


End  Usaf**  and  Ecporterscn^rtie  this  report  Quafterty  to  report  consumptions  and  aKports   This  »«go«1  iwusi  be  ftiad  witfwn  IS  »»orfcdays  loligwww  Marcn  31  Jane- 
30  September  30.  arva  Dacemoef  31   uow  tne  *<t«eat  «  fuiry  consumed  or  exported 

Subsequent  Buyers  and  Importers  nrwst  fHe  ttvs  report  for  eae«  irvsviduai  resale  o'  imported  Canadian  Mhaat    Tivs  report  must  be  fitad  »«Mn  1 0  wonidays 
fptiowinq  iwe  date  of  saie 


2  Kar««$  City  CofTvnoo-^  Office  s  copy  (Original) 


Q  F«a<«  Copy 
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General  Information 

•  The  United  States  Department  of 
Agriculture  (USDA)  provided  End-Use 
Certificates  for  Wheat  (ASCS-750)  for 
persons  required  to  submit  these 
certificates  for  the  importation  of 
Canadian-produced  wheat  into  the 
United  States. 

•  Regulations  governing  the  End-Use 
Certificate  Program  can  be  found  at  7 
CFR  Part  782. 

•  Wheat  covered  by  an  End-Use 
Certificate  for  Wheat  must  be  stored 
identity  preserved  until  such  time  as  the 
wheat  is  (1)  DeUvered  to  an  end  user,  or 
(2)  loaded  onto  a  conveyance  for 
delivery  to  an  end  user  for  foreign 
country. 

•  Copies  of  ASCS-751,  Wheat 
Consumption  and  Resale  Report  can  be 
obtained  from  the  Kansas  City 
Commodity  Office,  Warehouse  License 
and  Contract  Division,  P.O.  Box  419205. 
Kansas  City,  MO  64141-6205. 

•  ASCS-751.  Wheat  Consumption 
and  Resale  Report  must  be  filed  by  each 
end  user,  subsequent  buyer,  exporter, 
and  importer. 

•  All  filers  must  complete  Section  A, 
General  hiformation. 

•  End  users  and  exporters  must 
complete  Section  B,  Certification  by  End 
Users  and  Exporters. 

•  Subsequent  buyers  and  importers 
must  complete  Section  C,  Certification 
by  Subsequent  Buyers  and  Importers. 

•  End  users  and  exporters  file  form 
ASCS-751  to  report  quarterly 
consumption  and  exports.  Reports  are 
due  from  end  users  and  exporters 
within  15  workdays  following  March 
31,  June  30,  September  30,  and 
December  31. 

•  Subsequent  buyers  and  importers 
must  file  form  ASCS-751  for  each 
individual  sale.  Reports  are  due  from 
subsequent  buyers  and  importers  within 
10  workdays  following  the  date  of  the 
sale. 

(FR  Doc.  95-1866  Filed  1-25-95;  8:45  am] 
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Standard  for  Splicing  Copper  and  Fiber 
Optic  Cables 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Final  rule. 

summary:  The  Rural  Utilities  Service 
(RUS)  hereby  amends  its  regulations  on 
telecommunications  standards  and 
specifications  for  materials,  equipment 
and  construction.  The  revised  standard 
will  update  the  splicing  methods  and 


materials  used  for  splicing  copper 
cables  brought  about  through 
technological  advancements  over  the 
past  fifteen  years  and  incorporate  a 
section  into  the  standard  dealing  with 
the  splicing  methods  and  materials  used 
to  splice  fiber  optic  cables. 
DATES:  Effective  date:  February  27, 1995. 

Incorporation  by  reference: 
Incorporation  by  reference  of  certain 
publications  listed  in  this  final  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  February  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gamett  G.  Adams,  Chief,  Outside  Plant 
Branch,  Telecommunications  Standards 
Division,  Rural  Utilities  Service,  room 
2844,  South  Building,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250- 
1500,  telephone  (202)  720-0667. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12778 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  adopted,  this  final  rule 
will  not: 

(1)  Preempt  any  State  or  local  laws, 
regulations,  or  policies; 

(2)  Have  any  retroactive  effect;  and 

(3)  Require  administrative 
proceedings  before  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
as  defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  This  final  rule 
involves  standards  and  specifications, 
which  may  increase  the  direct  short 
term  costs  to  RUS  borrowers.  However, 
the  long-term  direct  economic  costs  are 
reduced  through  greater  durability  and 
lower  maintenance  cost  over  time. 

Information  Collection  and 
Recordkeeping  Requirements 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  final  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  bv  the 


National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.].  Therefore 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  final 
rule  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  programs  under 
No.  10.851,  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  No.  10.582,  Rural 
Telephone  Bank  Loans.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington.  DC  20402. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation  that 
requires  intergovernmental  consultation 
with  state  and  local  officials.  A  Notice 
of  Final  Rule  titled  Department 
Programs  and  Activities  Excluded  from 
Executive  Order  12372  (50  FR  47034) 
exempts  RUS  and  RTB  loans  and  loan 
guarantees,  and  RTB  bank  loans,  to 
governmental  and  nongovernmental 
entities  from  coverage  under  this  Order. 

Background 

RUS  issues  publications  titled 
"Bulletin"  which  serve  to  guide 
borrowers  regarding  already  codified 
policy,  procedures,  and  requirements 
needed  to  manage  loans,  loan  guarantee 
programs,  and  the  security  instruments 
which  provide  for  and  secure  RUS 
financing.  RUS  issues  standards  and 
specifications  for  the  construction  of 
telephone  facilities  financed  with  RUS 
loan  funds.  RUS  is  rescinding  Bulletin 
345-6,  RUS  Standard  for  Splicing 
Plastic-Insulated  Cables.  PC-2,  and 
codifying  the  revised  standard  at  7  CFR 
1755.200,  RUS  Standard  for  SpHcing 
Copper  and  Fiber  Optic  Cables. 

RUS  Bulletin  345-6  is  used  by 
borrowers  and  contractors  as  an  outside 
plant  construction  standard  for  splicing 
copper  cables  installed  in  aerial  and 
buried  splice  closures,  ready-access 
enclosures,  and  buried  plant  housings. 
Because  of  technological  advancements 
made  in  copper  cable  splicing  methods 
and  materials  over  the  past  fifteen  years, 
the  current  splicing  methods  and 
materials  relating  to  copper  cables 
specified  in  the  current  standard  have 
become  outdated.  To  allow  borrowers 
and  contractors  to  take  advantage  of 
these  improved  methods  and  materials 
which  will  reduce  installation  costs,  the 
current  standard  will  be  revised  to 
update  the  copper  cable  splicing 
methods  and  materials  to  reflect  these 
improved  methods  and  materials. 
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The  current  standard  does  not  include 
spUcing  methods  and  materials  used  for 
fiber  optic  cables  because  at  the  time  the 
st^dard  was  written  no  such  methods 
and  materials  were  addressed  because 
RUS  borrowers  were  providing 
telecommunication  services  to 
subscribers  only  over  copper  cables. 
Since  that  time  RUS  borrowers  have 
been  providing  telecommunication 
services  to  subscribers  over  both  copper 
and  fiber  optic  cables.  Since  RUS 
borrowers  are  installing  fiber  optic 
cables  to  provide  subscriber  serxices, 
the  current  standard  needs  to  be  revised 
to  provide  borrowers  and  contractors 
w|th  standardized  splicing  methods  and 
materials  for  fiber  optic  cables. 

[This  action  will  allow  borrowers  and 
contractors  an  economical  and  efficient 
means  of  reducing  their  construction 
costs  through  the  use  of  improved 
splicing  techniques  for  copper  cables 
and  standardized  splicing  methods  for 
fiber  optic  cables. 

On  August  29,  1994,  RUS  published 
a  proposed  rule  (59  FR  44347)  to  rescind 
RUS  Bulletin  345-6.  RUS  Standard  for 
Splicing  Plastic-Insulated  Cables.  PC-2, 
and  to  codify  the  revised  standard  at  7 
CFR  1755.200.  RUS  Standard  for 
Splicing  Copper  and  Fiber  Optic  Cables. 
Comments  on  this  proposed  rule  were 
due  by  October  28.  1994.  No  comments 
were  received  by  this  due  date. 

Although  no  comments  were  received 
from  any  outside  party  on  the  proposed 
rule,  RUS,  upon  review  of  the  proposed 
rule,  discovered  that  paragraph  (e)(8) 
which  makes  reference  to  paragraphs 
(g)t4).  (g)(5)(i),  (g)(5)(ii),  and  (g)(5)(iv) 
should  be  changed  to  reference 
paragraphs  (g)(4).  and  (g)(5)(i)  through 
(g)(5)(iii)  because  paragraph  (g)(5){iv) 
did  not  exist  in  the  proposed  rule. 
Therefore  RUS  will  change  the 
paragraph  (e)(8)  to  make  reference  to 
paragraphs  (g)(4),  and  (g)(5)(i)  through 
(g)(S)(iii).  This  change  will  not  result  in 
any  change  in  the  technical 
requirements  of  paragraph  (e)(8). 

Li^t  of  Subjects  in  7  CFR  Part  1755 

Incorporation  by  reference.  Loan 
programs — communications.  Rural 
areas.  Telephone. 

t^or  reasons  set  out  in  the  preamble, 
RUS  amends  chapter  XVII  of  title  7  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS,  EQUIPMENT  AND 
CONSTRUCTION 

•  1.  The  authority  citation  for  part  1755 
continues  to  read  as  follows: 

,  Uithority:  7  U.S.C.  901  et  seq..  1921  et  seq. 


§1755.97    [Amended] 

2.  Section  1755.97  is  amended  by 
removing  the  entry  for  RUS  Bulletin 
345-6  from  the  table. 

3.  Section  1755.98  is  amended  by 
adding  a  new  entry  to  the  table  in 
numerical  order  to  read  as  follows: 

§  1 755.98    List  of  telephone  standards  and 
specifications  Included  in  other  7  CFR 
parts. 


Section 


Issue  date 


Title 


1755.200..    Jan.  26,  1995  .. 


RUS  Standard 
for  Splicing 
Copper  a.nd 
Fiber  Optic 
Cat>les. 


4.  Section  1755.200  is  added  to  read 
as  follows: 

§  1755.200    RUS  Standard  (or  splicing 
copper  and  1\ber  optic  cables. 

(a)  Scope.  (1)  This  section  describes 
approved  methods  for  splicing  plastic 
insulated  copper  and  fiber  optic  cables. 
Typical  applications  of  these  methods 
include  aerial,  buried,  and  underground 
splices. 

(2)  American  National  Standard 
Institute/National  Fire  Protection 
Association  (ANSI/NFPA)  70.  1993 
National  Electrical  Code  (NEC) 
referenced  in  this  section  is 
incorporated  by  reference  by  RUS.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  A  copy  of  the 
ANSI/NFPA  1993  NEC  standard  is 
available  for  inspection  during  normal 
business  hours  at  RUS.  room  2845.  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250-1500  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
Copies  aie  available  from  NFPA. 
Batterj'march  Park,  Quincy, 
Massachusetts  02269,  telephone  number 
1 (800) 344-3555. 

(3)  American  National  Standard 
Institute/Institute  of  Electrical  and 
Electronics  Engineers,  Inc.  (ANSI/IEEE), 
1993  National  Electrical  Safety  Code 
(NESC)  referenced  in  this  section  is 
incorporated  by  reference  by  RUS.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  A  copy  of  the 
ANSI/IEEE  1993  NESC  standard  is 
available  for  inspection  during  normal 
business  hours  at  RUS,  room  2845,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250-1500  or  at  the  Office  of  the 


Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
Copies  are  available  from  IEEE  Scr\ice 
Center.  455  Hoes  Lane.  Piscataway,  New 
Jersey  08854,  telephone  number  1  (800) 
678-4333. 

(b)  General.  (1)  Only  Rural  Utilities 
Service  (RUS)  accepted  filled  cable  and 
splicing  materials  shall  be  used  on 
outside  plant  projects  financed  by  RUS. 

(2)  The  installation  instructions 
provided  by  the  manufacturer  of 
splicing  materials  shall  be  followed 
except  where  those  instructions  conflict 
with  the  procedures  specified  in  this 
section. 

(3)  Precautions  shall  be  taken  to 
prevent  the  ingress  of  moisture  and 
other  contaminants  during  all  phases  of 
the  splicing  installation.  When  an 
uncompleted  splice  must  be  left 
unattended,  it  shall  be  sealed  to  prevent 
the  ingress  of  moisture  and  other 
contaminants. 

(4)  Minor  sheath  damage  during 
construction  may  be  repaired  if  the 
repair  is  completed  immediately  and 
approved  by  the  borrower's  resident 
project  representative.  Minor  damage  is 
typically  repaired  by: 

(i)  Scuffing  the  cable  sheath 
associated  with  the  damaged  area; 

(ii)  Applying  several  layers  of  DR  tape 
over  the  scuffed  and  damaged  area; 

(iii)  Applying  several  layers  of  plastic 
tape  over  the  DR  tape;  and 

(iv)  If  damage  is  severe  enough  to 
rupture  the  cable  shield,  a  splice  closure 
shall  be  installed. 

(5)  All  splice  cases  installed  on  RUS 
toll  trunk  and  feeder  cables  shall  be 
filled,  whether  aerial,  buried,  or 
underground. 

(c)  Splicing  considerations  for  copper 
cables — (1)  Preconstruction  testing.  It  is 
desirable  that  each  reel  of  cable  be 
tested  for  grounds,  opens,  shorts, 
crosses,  and  shield  continuity  before  the 
cable  is  installed.  However, 
manufacturer  supplied  test  results  are 
acceptable.  All  cable  pairs  shall  be  free 
from  electrical  defects. 

(2)  Handling  precautions.  The  cable 
manufacturer's  instructions  concerning 
pulhng  tension  and  bending  radius  shall 
be  observed.  Unless  the  cable 
manufacturer's  recommendation  is  more 
stringent,  the  minimum  bending  radius 
shall  be  10  times  the  cable  diameter  for 
copper  cables  and  20  times  the  cable 
diameter  for  fiber  optic  cables. 

(3)  Ca6/e  sheath  removal,  (i)  The 
length  of  cable  sheath  to  be  removed 
shall  be  governed  by  the  type  of  splicing 
hardware  used.  Follow  the  splice  case 
manufacturer's  recommendations.  For 
pedestals  or  large  pair  count  splice 
housings,  consider  removing  enough 
cable  sheath  to  allow  the  conductors  to 
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extend  to  the  top  of  the  pedestal  and 
then  to  hang  downward  to 
approximately  15  centimeters  (cm)  (6 
inches  (in.))  above  the  baseplate. 

(ii)  Caution  shall  be  exercised  to  avoid 
damaging  the  conductor  insulation 
when  cutting  through  the  cable  shield 
and  removing  the  shield.  Sharp  edges 
and  burrs  shall  be  removed  from  the  cut 
end  of  the  shield. 

(4)  Shield  bonding  and  grounding.  For 
personnel  safety,  the  shields  of  the 
cables  to  be  spliced  shall  be  bonded 
together  and  grounded  before  splicing 
activities  are  started.  (See  paragraphs 
(g)(2).  and  (g)(5)(i)  through  (g)(5)(iii)  of 
this  section  for  final  bonding  and 
grounding  provisions.) 

(5)  Binder  group  identification,  (i) 
Color  coded  plastic  tie  wraps  shall  be 
placed  loosely  around  each  binder 
group  of  cables  before  splicing 
operations  are  attempted.  The  tie  wraps 
shall  be  installed  as  near  the  cable 
sheath  as  practicable  and  shall  conform 
to  the  same  color  designations  as  the 
binder  ribbons.  Twisted  wire  pigtails 
shall  not  be  used  to  identify  binder 
groups  due  to  potential  transmission 
degradation. 

ui)  The  standard  insulation  color  code 
used  to  identify  individual  cable  pairs 
within  25-pair  binder  groups  shall  be  as 
shown  in  Table  1 : 

Table  i  .—Cable  Pair  Identification 
Within  Binder  Groups 


Color 

Pair  No. 

Tip 

Ring 

1    

White 

Blue. 

2  

White 

Orange. 

3  

White 

Green. 

4  

White 

Brown. 

5 

White 

Slate. 

6  

Red  

Blue. 

7  

Red  

Orange. 

8  

Red  

Green. 

9  

Red  

Brown. 

10  

Red  

Slate. 

11   

Black  

Blue. 

12  

Black  

Orange. 

13  

Black  

Green. 

14  

Black  

Brown. 

15  

Black  

Slate. 

16  

Yellow  .... 

Blue. 

17  

Yellow  .... 

Orange. 

18  

Yellow  .... 

Green. 

19  

Yellow  .... 

Brown. 

20  

Yellow  .... 

Slate. 

21   

Violet 

Blue. 

22  

Violet 

Orange. 

23  

Violet 

Green. 

24  

Violet 

Brown. 

25  

Violet 

Slate. 

(iii)  The  standard  binder  ribbon  color 
code  used  to  designate  25-pair  binder 
groups  within  600-pair  super  units  shall 
be  as  shown  in  Table  2: 


TABLE  2.— Cable  Binder  Group 
Identification 


Group  No. 

Color  of  bindings 

Group  pair 
count 

1  

White-Blue  

1-25 

2 

White-Orange  ... 

26-50 

3 

White-Green  

51-75 

4 

White-Brown  

76-100 

5 

White-Slate  

101-125 

6 

Red-Blue 

126-150 

7 

Red-Orange  

151-175 

8 

Red-Green  

176-200 

9 

Red-Brown 

201-225 

10 

Red-Slate 

226-250 

11  

Black-Blue 

Black-Orange  .... 

251-275 

12 

276-300 

13 

Black-Green 

301-325 

14 

Black-Brown 

Black-Slate 

326-350 

15 

351-375 

16 

Yellow-Blue 

376-^00 

17 

Yellow-Orange  .. 

401-425 

18 

Yellow-Green  .... 

426-450 

19 

Yellow-Brown  .... 
Yellow-Slate 

451-475 

20 

476-500 

21  

Violet-Blue  

501-525 

22 

Violet-Orange  .... 

526-550 

23 

Violet-Green 

551-575 

24 

Violet-Brown  

576-600 

(iv)  Super-unit  binder  groups  shall  be 
identified  in  accordance  with  Table  3: 

TABLE  3.— Super-Unit  Binder 
Colors 


Pair  numt)ers 


1-600  

601-1200  .. 

1201-1800 

1801-2400 

2401-3000 

3001-3600 

3601-4200 

4201-4800 

4801-5400 

5401-6000 


Binder 
color 


White. 

Red. 

Black. 

Yellow. 

Violet. 

Blue. 

Orange. 

Green. 

Brown. 

Slate. 


(v)  Service  pairs  in  screened  cables 
shall  be  identified  in  accordance  with 
Table  4: 

TABLE  4.— Screened  Cable  Service 
Pair  Identification 


Color 

Service 

pair  No. 

Tip 

Ring 

1 

White    .... 

Red. 

2  

White 

Black. 

3  

White 

Yellow. 

4 

White 

Violet. 

5  

Red  

Black. 

6  

Red  

Yellow. 

7  

Red  

Violet. 

8  

Black  

Yellow. 

9  

Black  

Violet. 

(6)  Cleaning  conductors.  It  is  not 
necessary  to  remove  the  filling 
compound  from  cable  conductors  before 


splicing.  However,  it  is  permissible  to 
wipe  individual  conductors  with  clean 
paper  towels  or  clean  cloth  rags.  No 
cleaning  chemicals,  etc..  shall  be  used. 
Caution  shall  be  exercised  to  maintain 
individual  cable  pair  and  binder  group 
identity.  Binder  group  identity  shall  be 
maintained  by  using  color  coded  plastic 
tie  wraps.  Individual  pair  identification 
shall  be  maintained  by  carefully 
twisting  together  the  two  conductors  of 
each  pair. 

(7)  Expanded  plastic  insulated 
conductor  (PIC)  precautions.  Solid  PIC 
and  expanded  (foam  or  foam  skin)  PIC 
are  spliced  in  the  same  manner,  using 
the  same  tools  and  materials  and,  in 
general,  should  be  treated  the  same. 
However,  the  insulation  on  expandtnl 
PIC  is  much  more  fragile  than  solid  PIC. 
Twisting  or  forming  expanded  PIC  into 
extremely  compact  splice  bundles  and 
applying  excessive  amounts  of  tension 
when  tightening  tie  wraps  causes 
shiners  and.  thus  shall  be  avoided. 

(8)  Splice  connectors,  (i)  Only  RlIS 
accepted  fillnd  splice  connectors  shall 
be  used  on  outside  plant  projects 
financed  by  RIJS. 

(ii)  Specialized  connectors  are 
available  for  splicing  operations  «'"  h  as 
butt  splices,  in  line  splices,  bridge  tuos. 
clearing  and  capping,  and  multiple  pair 
splicing  operations.  The  splice 
connector  manufacturer's 
recommendations  shall  be  followed 
concerning  connector  selection  and  unc. 

(Lii)  Caution  shall  be  exercised  to 
maintain  conductor andpair association 
both  during  and  after  splicing 
operations. 

(iv)  Splicing  operations  that  involve 
pairs  containing  working  services  shall 
utilize  splice  connectors  that  permit 
splicing  without  the  interruption  of 
service. 

(9)  Piecing  out  conductors. 
Conductors  may  be  pieced-out  to 
provide  additional  slack  or  to  repair 
damaged  conductors.  However,  the 
conductors  shall  be  pieced-out  with 
conductors  having  the  same  gauge  and 
type  and  color  of  insulation.  The 
conductors  used  for  piecing-out  shall  hr 
from  cables  having  RUS  acceptance. 

(10)  Splice  organization.  Spliced  pair 
bundles  shall  be  arranged  in  firm  lay- 
ups  with  minimum  conductor  tension 
in  accordance  with  the  manufacturer's 
instructions. 

(11)  Binder  tape.  Perforated 
nonhygroscopic  and  nonwicking  binder 
tape  should  be  applied  to  splices 
housed  in  filled  splice  cases.  The  binder 
tape  allows  the  flow  of  filling 
compound  while  holding  the  splice 
bundles  near  the  center  of  the  splice 
case  to  allow  adequate  coverage  of 
fining  compound. 
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(12)  Cable  tags.  Cables  shall  be 
identified  by  a  tag  indicating  the  cable 
manufacturer's  name,  cable  size,  date  of 
placement,  and  generic  route 
information.  Information  susceptible  to 
changes  caused  by  future  cable  throws 
and  rearrangements  should  not  be 
included.  Tags  on  load  coil  stubs  shall 
include  the  serial  number  of  the  coil 
case,  the  manufacturer's  name,  and  the 
ii^ductance  value. 

;  (13)  Screened  cable.  Screened  PIC 
cable  is  spliced  in  the  same  manner  as 
nonscreened  PIC  cable.  However, 
special  considerations  are  necessary  diie 
to  differences  in  the  cable  design.  The 
transmit  and  receive  bundles  of  the 
cable  shall  be  separated  and  one  of  the 
bundles  shall  be  wrapped  with 
shielding  material  in  accordance  with 
the  cable  manufacturer's 
recommendations.  When  acceptable  to 
the  cable  manufacturer,  it  is  permissible 
to  use  either  the  scrap  screening  tape 
removed  from  the  cable  during  the 
sheath  opening  process  provided  the 
screening  tape  is  edge  coated  or  new 
pressure  sensitive  aluminum  foil  tape 
ot'er  polyethylene  tape. 

!  (14)  Service  wire  connections,  (i) 
Buried  service  wires  may  be  spliced 
directly  to  cable  conductors  inside 
pedestals  using  the  same  techniques 
required  for  branch  cables.  Buried 
service  wires  may  also  be  terminated  on 
terminal  blocks  inside  pedestals  in  areas 
where  high  service  order  activity  or 
fixed  count  cable  administration 
policies  require  terminal  blocks. 
However,  only  RUS  accepted  terminal 
blocks  equipped  with  grease  or  gel  filled 
terminations  to  provide  moisture  and 
t;<srrosion  resistance  shall  be  used. 

I(ii)  Only  filled  terminal  blocks  having 
RliS  acceptance  shall  be  used  on  aerial 
s*|r\'ice  wire  connections. 

(15)  Copper  cable  testing.  Copper 
cable  testing  shall  be  performed  in 
aqcordance  with  RUS  Bulletin  345-63. 
"RUS  Standard  for  Acceptance  Tests 
and  Measurements  of  Telephone  Plant." 
PC-4.  (Incorporated  bv  reference  at 
§1755.97). 

(16)  Cable  acceptance.  Installed  cable 
snail  be  tested  and  pass  the  inventory 
and  acceptance  testing  specified  in  the 
Telephone  System  Construction 
Contract  (Labor  and  Materials),  RUS 
Form  515.  The  tests  and  inspections 
shall  be  witnessed  by  the  borrower's 
resident  project  representative.  All 
conductors  shall  be  free  from  grounds, 
shorts,  crosses,  splits,  and  opens. 

(d)  Splice  arrangements  for  copper 
cables — (1)  Sen'ice  distribution  closures. 
(i)  Ready  access  closures  permit  cable 
sphcing  activities  and  the  installation  of 
filled  terminal  blocks  for  service  wire 
cdonections  in  the  same  closure.  Readv 


access  designs  shall  allow  service 
technicians  direct  access  to  the  cable 
core  as  well  as  the  terminal  block, 
(ii)  Fixed  count  terminals  shall 
restrict  service  technician  access  to  the 
cable  core.  Predetermined  cable  pairs 
shall  be  spliced  to  the  terminal  leads  or 
stub  cable  in  advance  of  service 
assignments. 

(2)  Aerial  splices.  Aerial  splice  cases 
accommodate  straight  splices,  branch 
splices,  load  coils,  and  service 
distribution  terminals.  Aerial  splicing 
arrangements  having  more  than  4  cables 
spliced  in  the  same  splice  case  are  not 
recommended.  Stub  cabling  to  a  second 
splice  case  to  avoid  a  congested  splice 
is  acceptable. 

(3)  Buried  splices,  (i)  Direct  buried 
splice  cases  accommodate  straight 
splices,  branch  splices,  and  load  coils. 
Direct  buried  splices  shall  be  filled  and 
shall  be  used  only  when  above  ground 
splicing  in  pedestals  is  not  practicable. 

(ii)  A  treated  plank  or  equivalent  shall 
be  placed  15  cm  (6  in.)  above  the  buried 
splice  case  to  prevent  damage  to  the 
splice  case  from  future  digging.  Where 
a  firm  base  for  burying  a  splice  cannot 
be  obtained,  a  treated  plank  or 
equivalent  shall  be  placed  beneath  the 
splice  case. 

(iii)  Each  buried  splice  shall  be 
identified  for  future  locating.  One 
method  of  marking  the  splice  point  is 
the  use  of  a  warning  sign.  Another 
method  is  the  burying  of  an  electronic 
locating  device. 

(4)  BD-type  pedestals,  (i)  BD-type 
pedestals  are  housings  primarily 
intended  to  house,  organize,  and  protect 
cable  terminations  incorporating  splice 
connectors,  ground  lugs,  and  load  coils. 
Activities  typically  performed  in 
pedestals  are  cable  splicing,  shield 
bonding  and  grounding,  loading,  and 
connection  of  subscriber  ser\'ice  drops. 

(ii)  The  recommended  splice 
capacities  for  BD-type  pedestals  are 
shown  in  Table  5.  However,  larger  siz«' 
pedestals  are  permissible  if  ser\  ice 
requirements  dictate  their  usefulness. 
Table  5  is  as  follows: 

Table  5.— Splice  Capacities  for 
BD-Type  Pedestals 


Pedestal  type 


Maximum 
straight 
splice  maxi- 
mum load 
splice  pair 
capacity 
using  single 
pair  connec- 
tors or  mul- 
tiple pair 
splice  mod- 
ules 


BD3.  BD3A 100  Pair 50  Pair 


Maximum 
load  splice 
pair  capac- 
ity using 
single  pair 
connectors 
or  multiple 
pair  splice 
modules 
(see  note 
1) 


Table  5.— Splice  Capacities  for 
BD-Type  Pedestals— Continued 


Pedestal  type 


BD4.  BD4A  .... 
BD5,  BD5A  .... 

BD7  

BD14.  BD14A 
BD15.  BD15A 
BD16,  BD16A 


Maximum 
straight 
splice  maxi- 
mum load 
splice  pair 
capacity 
using  single 
pair  connec- 
tors or  mul- 
tiple pair 
splice  mod- 
ules 


200  Pair  .. 
600  Pair  .. 
1200  Pair 
100  Pair  .. 
400  Pair  .. 
600  Pair  .. 


Maximum  . 
load  splice 
pair  capac- 
ity using 
sirigle  pair 
connectors 
or  multiple 
pair  splice 
nvxjules 
(see  note 
1) 


100  Pair. 
300  Pair. 
600  Pair. 
50  Pair. 
200  Pair. 
300  Pair. 


Note  1:  This  table  refers  to  load  coil  cases 
ttiat  are  to  be  direct  txjried  with  stub  cables 
extending  into  the  pedestal  tor  spliang.  Re- 
quirements involving  individual  coil  arrange- 
ments inside  the  pedestal  stwuld  be  engi- 
neered on  a  case-by-case  basis. 

(iii)  Special  distribution  pedestals 
having  a  divider  plate  for  mounting 
filled  terminal  blocks  are  available. 
Distribution  pedestals  are  also  equipped 
with  serv  ice  wire  channels  for 
installation  of  buried  ser\ice  wires 
without  disturbing  the  cabling  and 
gravel  inside  the  base  of  the  pedestal. 
Distribution  pedestals  are  recommended 
in  locations  where  the  connection  of 
ser\ice  wires  is  required. 

(5)  Large  pair  count  splice  liousingfi. 
Large  pair  count  splice  housings  are 
recommended  for  areas  not  suitable  for 
man-  holes.  The  recommended 
capacities  are  shown  in  Table  6: 

Table  6.— Splice  Capacities  for 
Large  Count  housings 


Housing 
type 

Maximum 

straight  splice 

pair  capacity 

using  single  pair 

connectors  or 

multiple  pair 

splice  modules 

Maximum 
load  splice 
pair  capacity 
using  single 
pair  connec- 
tors or  mul- 
tiple pair 
splice  mod- 
ules (see 
note  1) 

BD  6000  .. 
BD8000  .. 
BD  10000 

6.000  Pair  

8,000  Pair  

10,000  Pair  

3.000  Pair. 
4.000  Pair. 
5.000  Pair. 

(6)  Pedestal  restricted  access  inserts. 
Restricted  access  inserts  may  be  used  to 
protect  splices  susceptible  to 
unnecessarv'  handling  where  subsequent 
work  activities  are  required  or  Pxi)w;tRd 
to  occur  after  splices  have  been 
completed.  Restricted  access  inserts  also 
provide  moisture  protection  in  areas 
susceptible  to  tomporary  fluoding.  A 
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typical  restricted  access  insert  is  shown 
in  Figure  1: 

BN.UNO  COOC  3410-t«-^ 


(7)  Serving  Area  Interface  (SAI)  placing  jumpers  between  connecting 

S^tems.  SAI  systems  provide  the  cross-  blocks.  Only  RUS  accepted  connecting 

connect  point  between  feeder  and  blocks  having  grease  or  gel  filled 

distribution  cables.  Connection  of  feeder  terminations  to  provide  moisture  and 

to  distribution  pairs  is  accomplished  by  corrosion  resistance  shall  be  used. 


(8)  Buried  cable  splicing 
arrangements.  Typical  buried  cable 
splicing  arrangements  are  illustrated  in 
Figures  2  through  5: 


FIGURE  1 
PEDESTAL  RESTRICTED  ACCESS  INSERT 


Good 

Houskeeping 

Panel 

Restricted 

Access 

Insert 


Terminal 
Block 

Ternninal 
Leads 


©•-^ 


Buried  Coble  — 


Good 
y- Houskeeping 
^    Panel 


Ternriinal  Block 


Ternninal  Leads 


Buried  Coble 


Side  View 


Front  View 
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FIGURE  2 
SERVICE  WIRE  CONNECTION  TO  BURIED  CABLE 


Plastic  Tie 
Wraps 


Service  Wire 


Cable 


Wire  Connectors  for 
Splicing  Drop 


Coble  Sheath  Rennoved 


Pedestal 


Note:    See  Figures  13  through   16  for  cable  togs,   tie  wraps, 
and  bonding  and  grounding  details. 
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FIGURE  3 
TYPICAL  SPLICE  USING  SINGLE  PAIR  CONNECTORS 


Splice  Bundles 


Splice  Housing 


Splice  Support 
Bar 


Single  Pair  Splice 
Connectors 


Note:   Cable  tags,  bonding  and  grounding  details,  and  plastic 
tie  wraps  hove  been  onnitted  for  clarity.     See  Figures 
13  through  16  for  coble  togs,  tie  wraps,  and  bonding 
and  grounding  details. 
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FIGURE  4 
LARGE  SPLICE  USING  MULTIPLE  PAIR  CONNECTORS 


Splice  Bundles 


Splice 
Housing 


Splice 
Support  Bar 


Multiple  Pair 
Connectors 


Note:    Cable  tags,  bonding  and  grounding  details,   and  plastic 
tie  wraps  have  been  onnitted  for  clarity.     See  Figures 
13  through  16  for  cable  tags,   tie  wraps,  and  bonding 
and  grounding  details. 
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FIGURE  5 

LARGE  SPLICE  USING  MULTIPLE  PAIR  CONNECTORS 
MOUNTED  ON  ORGANIZER  RACKS 


Splice 
Bundles 


^^=m 


Splice  - 
Housing 


Splice 

Support 

Bar 


Multiple 

Pair 

Connectors 


Note: 


Cable  togs,  bonding  and  grounding  details,  and  plastic 
tie  wraps  hove  been  onnitted  for  clarity.     See  Figures  13 
through   16  for  cable  tags,   tie  wraps,   and  bonding  and 
and  grounding  details. 
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(9)  Unde:-ground  spUces  (manholes). 
Underground  splice  cases  accommodate 
straight  splices,  branch  splices,  and  load 
coils.  Underground  splices  shall  be 
filled. 

(10)  Central  office  tip  cable  splices,  (i) 
Filled  cable  or  filled  splices  are  not 
recommended  for  use  inside  central 
offices,  except  in  cable  vault  locations. 
Outside  plant  cable  sheath  and  cable 
filling  compound  are  susceptible  to  fire 
and  will  support  combustion.  Fire, 
smoke,  «nd  gases  generated  by  these 
materials  during  burning  are 
oetrimental  to  telephone  switching 
equipment. 

{iij  Tip  cables  should  be  spliced  in  a 
cable  vault.  However,  as  a  last  resort,  tip 


cables  may  be  spliced  inside  a  central 
office  if  flame  retardant  splice  cases  or 
a  noncombustible  central  office  splice 
housing  is  used  to  contain  the  splice. 

(iii)  Splices  inside  the  central  office 
shall  be  made  as  close  as  practical  to  the 
point  where  the  outside  plant  cables 
enter  the  building.  Except  in  cable  vault 
locations,  outside  plant  cables  within 
the  central  office  shall  be  wrapped  with 
fireproof  tape  or  enclosed  in 
noncombustible  conduit. 

(e)  Splicing  considerations  for  fiber 
optic  cables— {1)  Connection 
characteristics.  Splicing  efficiency 
between  optical  fibers  is  a  function  of 
light  loss  across  the  fiber  junctions 
measured  in  decibels  (dB).  A  loss  of  0.2 


FIGURE  6 
CORE  MISALIGNMENT 


dB  in  a  splice  corresponds  to  a  light 
transmission  efficiency  of 
approximately  95.5  percent. 

(2)  Fiber  core  alignment.  Fiber 
splicing  techniques  shall  be  conducted 
in  such  a  manner  that  the  cores  of  the 
fibers  will  be  aligned  as  perfectly  as 
possible  to  allow  maximum  light 
transmission  fi-om  one  fiber  to  the  next. 
Without  proper  alignment,  light  will 
leave  the  fiber  core  and  travel  through 
the  fiber  cladding.  Light  outside  the 
fiber  core  is  not  a  usable  light  signal. 
Core  misalignment  is  illustrated  in 
Figure  6: 
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(3)  Splice  loss,  (i)  Splice  loss  can  also      nonidentical  core  diameters,  cores  not        cores.  Such  defw:ts  are  depicted  in 
»^  caused  by  fiber  defects  such  as  in  center  of  the  fiber,  and  nondrcular         Figrr^;  7: 
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FIGURE  7 
SPLICE  LOSS  CAUSED  BY  FIBER  MANUFACTURE 
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Note:   There  is  no  light  loss  if  the  light  travels  from  a  snnaller 
to  a  larger  core. 


Core  Not  In  The  Center  Of  Fiber 
Light  Loss 


Light 


>ss  — j 


Cladding 


:: 


Splice 


^1 

Core— ^ 


Cladding 


Core 


Cores 


Light  Loss 


Circular 
Core 


Noncirculor 
Core 


Splice 


BILLING  CODE  3410-1$-C 


Federal  Register  /  Vol.  GO.  No.  17  /  Thursday.  January  26.  1995  /  Rules  and  Regulations        5109 


Ui)  Undesirable  splice  losses  are  Typical  cleave  problems  are  illustrated 

caused  by  poor  splicing  techniques  in  Figure  8: 
including  splicing  irregularities  such  as 

improper  cleaves  and  dirty  splices.  """""^  "^^  ^'"^'^ 


FIGURE  8 
IMPROPER  CLEAVES  VERSUS  PROPER  CLEAVE 
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(4)  Handling  precautions.  The 
following  precautions  shall  be  observed: 

(i)  Avoid  damaging  the  cable  during 
handling  operations  prior  to  splicing. 
Minor  damage  may  change  the 
transmission  characteristics  of  the  fibers 
to  the  extent  that  the  cable  section  will 
have  to  be  replaced; 

(ii)  The  cable  manufacturer's 
recommendations  concerning  pulling 
tension  shall  be  observed.  The 
maxlmmn  pulli->g  tension  for  most  fiber 
optic  cable  is  2669  newtons  (600  pound- 
foice); 

(lii)  The  cable  manufacturer's 
recommendations  concerning  bending 
radius  shall  be  observed.  Unless  the 
cable  manufacturer's  recommendation  is 
more  stringent,  the  minimum  bending 
radius  for  fiber  optic  cable  shall  be  20 
times  the  cable  diameter; 

(iv)  The  cable  manufacturer's 
recommendations  concerning  buffer 
tube  bending  radius  shall  be  observed. 
Unless  the  cable  manufacturer's 
recommendation  is  more  stringent,  the 
minimum  bending  radius  for  buffer 
tubes  is  usually  between  38  millimeters 
(mm)  (1.5  in.)  and  76  mm  (3.0  in.).  The 
bending  limitations  on  buffer  tubes  are 
intended  to  prevent  kinking.  Buffer  tube 
kinking  may  cause  excessive  optical  loss 
or  fiber  breakage;  and 

(v)  Handle  improtected  glass  fibers 
carefully  to  avoid  introducing  flaws 
such  as  scratched  or  broken  fibers. 

(5)  Personnel  safety.  The  following 
safety  precautions  shall  be  observed: 

(i)  Safety  glasses  shall  be  worn  when 
handling  glass  fibers; 

(ii)  Never  view  open-ended  fibers 
with  the  naked  eye  or  a  magnifying 
device.  Improper  viewing  of  a  fiber  end 
that  is  transmitting  light  may  cause 
irreparable  eye  damage;  and 

(iii)  Dispose  of  bare  scrap  fibers  by 
using  the  sticky  side  of  a  piece  of  tape 
to  pick  up  and  discard  loose  fiber  ends. 
Fiber  scraps  easily  penetrate  the  skin 
and  are  difficult  to  remove. 

(6)  Equipment  requirements,  (i)  Fiber 
optic  splices  shall  be  made  in  areas 
where  temperature,  humidity,  and 
cleanliness  can  be  controlled.  Both 
fusion  and  mechanical  splicing 
techniques  may  require  a  splicing 
vehicle  equipped  with  a  work  station 
that  will  allow  environmental  control. 

(ii)  Both  fusion  and  mechanical 
splicing  techniques  are  permitted  on 
RUS  financed  projects.  When  using  the 
mechanical  splicing  technique,  only 
RUS  accepted  mechanical  fiber  optic 
splice  connectors  can  be  used. 

(iii)  Fusion  splicing  machines  shall  be 
kept  in  proper  working  condition. 
Regular  maintenance  in  accordance 
with  the  machine  manufacturer's 
recommendations  shall  be  observed. 


(iv)  Mechanical  splicing  tools  shall  be 
in  conformance  with  the  tool 
manufacturer's  recommendations. 

(v)  An  optical  time  domain 
reflectometer  (OTDR)  shall  be  used  for 
testing  spUces.  The  OTDR  shall  be 
stationed  at  the  central  office  or  launch 
point  for  testing  individual  splices  as 
they  are  made  and  for  end-to-end 
signature  tests  for  the  fiber  optic  link. 

(vi)  An  optical  power  meter  shall  be 
used  for  end-to-end  cable  acceptance 
tests. 

(vii)  A  prerequisite  for  the  successful 
completion  of  a  fiber  optic  splicing 
endeavor  is  the  presence  of  a  talk  circuit 
between  the  splicing  technician  in  the 
splicing  vehicle  and  the  operator  of  the 
OTDR  in  the  central  office.  The  splicing 
technician  and  the  OIDR  operator  shall 
have  access  to  communications  with 
each  other  in  order  to  inform  each  other 
as  to: 

(A)  Which  splices  meet  the  loss 
objectives; 

(B)  The  sequence  in  which  buffer 
tubes  and  fibers  are  to  be  selected  for 
subsequent  splicing  operations;  and 

(C)  The  timing  required  for  the 
performance  of  OTDR  testing  to  prevent 
making  an  OTDR  test  at  the  same  time 

a  splice  is  being  fused. 

(7)  Cable  preparation,  (i)  Engineering 
work  prints  shall  prescribe  the  cable 
slack  needed  at  splice  points  to  reach 
the  work  station  inside  the  splicing 
vehicle.  Consideration  should  be  given 
to  the  slack  required  for  future 
maintenance  activity  as  well  as  initial 
construction  activities.  The  required 
slack  may  be  different  for  each  spUce 
point,  depending  on  the  site  logistics. 
However,  the  required  nlack  is  seldom 
less  than  15  meters  (50  feet).  The 
amoimt  of  slack  actually  used  shall  be 
recorded  for  each  splice  point  to  assist 
future  maintenance  and  restoration 
efforts. 

(ii)  The  splice  case  manufacturer's 
recommendations  concerning  the 
amount  of  cable  sheath  to  be  removed 
shall  be  followed  to  facilitate  splicing 
operations.  The  length  of  the  sheath 
opening  shall  be  identified  with  a  wrap 
of  plastic  tape. 

(iii)  If  the  cable  contains  a  rip  cord, 
the  cable  jacket  shall  be  ring  cut 
approximately  15  cm  (6  in.)  from  the 
end  and  the  15  cm  (6  in.)  of  cable  jacket 
shall  be  removed  to  expose  the  rip  cord. 
The  rip  cord  shall  be  used  to  slit  the 
jacket  to  the  tape  mark. 

(iv)  If  the  cable  does  not  contain  a  rip 
cord,  the  cable  jacket  shall  be  slit  using 
a  sheath  splitter.  No  cuts  shall  be  made 
into  the  cable  core  nor  shall  the  buffer 
tubes  be  damaged. 

(v)  If  the  cable  contains  an  armor 
sheath,  the  outer  jacket  shall  be  opened 


along  the  slit  and  the  jacket  shall  be 
removed  exposing  the  armor  sheath. 
The  armor  shall  be  separated  at  the 
seam  and  pulled  from  the  cable 
exposing  the  imier  jacket.  The  armor 
shall  be  removed  making  allowances  for 
a  shield  bond  connector.  The  inner 
sheath  shall  be  slit  using  a  sheath 
spUtter  or  rip  cord.  The  cable  core  shall 
not  be  damaged  nor  shall  there  be  any 
damage  to  the  buffer  tubes.  The  jacket 
shall  be  peeled  back  and  cut  at  the  end 
of  the  slit.  The  exposed  buffer  tubes 
shall  not  be  cut,  kinked,  or  bent. 

(vi)  After  the  cable  sheath  has  been 
removed,  the  binder  tape  shall  be 
removed  from  the  cable.  The  cable  shall 
not  be  crushed  or  deformed. 

(vii)  The  buffer  tubes  shall  be 
unstranded  one  at  a  time.  The  buffer 
tubes  shall  not  be  kinked. 

(viii)  If  the  cable  is  equipped  with  a 
strength  member,  the  strength  member 
shall  be  cut  to  the  length  recommended 
by  the  splice  case  manufacturer. 

(ix)  Each  buffer  tube  shall  be 
inspected  for  kinks,  cuts,  and  flat  spots. 
If  damage  is  detected,  an  additional 
length  of  cable  jacket  shall  be  removed 
and  all  of  the  buffer  tubes  shall  be  cut 
off  at  the  point  of  damage. 

(x)  The  cable  preparation  sequence 
shall  be  repeated  for  the  other  cable  end. 

(8)  Shield  bonding  and  grounding.  For 
personnel  safety,  the  shields  and 
metallic  strength  members  of  the  cables 
to  be  spliced  shall  be  bonded  together 
and  grounded  before  splicing  activities 
are  started.  (See  paragraphs  (g)(4),  and 
(g)(3)(i)  through  (g)(5)(iii)  of  this  section 
for  final  bonding  and  grounding 
provisions). 

(9)  Fiber  optic  color  code.  The 
standard  fiber  optic  color  code  for  buffer 
tubes  and  individual  fibers  shall  be  as 
shown  in  Table  7: 

Table  7.— Fiber  and  Buffer  Tube 
Identification 


Table  7.— Fiber  and  Buffer  Tube 
Identification— Continued 


Buffer  tube  and 
ribef  No. 

ColOf 

1  

Blue. 

2 

Orange. 

3 

Green. 

4 

Brown. 

5 

State. 

6 

White. 

7 

Red. 

8 

Black. 

9 

Yellow. 

10 

Violet. 

11 ; 

Rose. 

12 

Aqua. 

13 

Blue/Black  Tracer. 

14 

Orange/Black  Tracer 

15 

Green/Black  Tracer. 

16 

Brown/Black  Tracer. 

17 

Slate/Black  Tracer. 

18 

Whrte/Black  Tracer. 

Buffer  tube  and 
fitjer  No. 

Color 

19 

Red/Black  Tracer 

201 

21  

22 

23 

24 

BlackA'ellow  Tracer. 
Yellow/Black  Tracer. 
Violet/Black  Tracer. 
Rose/Black  Tracer. 
Aqua/Black  Tracer. 

(10)  Buffer  tube  removal,  (i)  The 
splice  case  manufacturer's 
recommendation  shall  be  followed 
concerning  the  total  length  of  buffer 
tube  to  be  removed.  Identify  the  length 
to  be  removed  with  plastic  tape. 

(ii)  Experiment  with  a  scrap  buffer 
tube  to  determine  the  cutting  tool 
adjustment  required  to  ring  cut  a  buffer 
tube  without  damaging  the  fibers. 

(iii)  Buffer  tubes  shall  be  removed  by 
carefully  ring  cutting  and  removing 
approximately  15  to  46  cm  (6  to  18  in.) 
of  buffer  tube  at  a  time.  The  process 
shall  be  repeated  until  the  required 
length  of  buffer  tube  has  been  removed, 
including  the  tape  identification  marker. 

(11)  Coated  fiber  cleaning,  (i)  Each 
coated  fiber  shall  be  cleaned.  The  cable 
manufacturer's  recommendations  shall 
be  followed  concerning  the  solvent 
required  to  clean  the  coated  fibers. 
Reagent  grade  isopropyl  alcohol  is  a 
commonly  used  cleaning  solvent. 

(ii)  A  tissue  or  cotton  ball  shall  be 
soaked  in  the  recommended  cleaning 
solvent  and  the  coated  fibers  shall  be 
carefully  wiped  one  at  a  time  using  a 


JMI 


clean  tissue  or  cotton  ball  for  each 
coated  fiber.  Caution  shall  be  exercised 
to  avoid  removing  the  coloring  agent 
&"om  the  fiber  coating. 

(12)  Fiber  coating  removal,  (i)  Fiber 
coatings  shall  be  removed.  In 
accordance  with  the  splicing  method 
used,  the  splice  case  manufacturer's 
recommendation  shall  be  followed 
concerning  the  length  of  fiber  coating  to 
be  removed. 

(ii)  The  recommended  length  of  fiber 
coating  shall  be  removed  only  on  the 
two  fibers  to  be  spliced.  Fiber  coating 
removal  shall  be  performed  on  a  one- 
fiber-at-a-time  basis  as  each  splice  is 
prepared. 

(13)  Bare  fiber  cleaning.  After  the  fiber 
coating  has  been  removed,  the  bare 
fibers  shall  be  cleaned  prior  to  splicing. 
Each  fiber  shall  be  wiped  with  a  clean 
tissue  or  cotton  ball  soaked  with  the 
cleaning  solvent  recommended  by  the 
cable  manufacturer.  The  bare  fiber  shall 
be  wiped  one  time  to  minimize  fiber 
damage.  Aggressive  wiping  of  bare  fiber 
shall  be  avoided  as  it  lowers  the  fiber 
tensile  strength. 

(14)  Fiber  cleaving.  Cleaving  tools 
shall  be  clean  and  have  sharp  cutting 
edges  to  minimize  fiber  scratches  and 
improper  cleave  angles.  Cleaving  tools 
that  are  recommended  by  the 
manufacturer  of  the  splicing  system 
shall  be  used. 

(15)  Cleaved  fiber  handling.  The 
cleaved  and  cleaned  fiber  shall  not  be 
allowed  to  touch  other  objects  and  shall 
be  inserted  into  the  splicing  device. 


(16)  Completion  of  the  splice,  (i)  In 
accordance  with  the  method  of  splicing 
selected  by  the  borrower,  the  splice 
shall  be  completed  by  either  fusing  the 
splice  or  by  applying  the  mechanical 
connector. 

(ii)  Each  spliced  fiber  shall  be  routed 
through  the  organizer  tray  one  at  a  time 
as  splices  are  completed.  The  fibers 
shall  be  organized  one  at  a  time  to 
prevent  tangled  spliced  fibers.  The 
splice  case  manufacturer's 
recommendation  shall  be  followed 
concerning  the  splice  tray  selection. 

(17)  Fiber  optic  testing.  Fiber  optic 
testing  shall  be  performed  in  accordance 
with  RUS  Bulletin  345-63.  "RUS 
Standard  for  Acceptance  Tests  and 
Measurements  of  Telephone  Plant."  FC- 
4,  (Incorporated  bv  reference  at 
§1755.97). 

(18)  Cable  acceptance.  Installed  cabin 
shall  be  tested  and  pass  the  inventory 
and  acceptance  testing  specified  in  the 
Telephone  System  Construction 
Contract  (Labor  and  Materials^,  RUS 
Form  515.  The  tests  and  inspections 
shall  be  witnessed  by  the  borrower  s 
resident  project  representative. 

(0  Splice  arrangements  for  fiber  optic 
cables— [l]  Aerial  splices.  Cable  slack  at 
aerial  splices  shall  be  stored  either  on 
the  messenger  strand,  on  the  pole,  or 
inside  a  pedestal  at  the  base  of  the  pole. 
A  typical  arrangement  for  the  storage  of 
slack  cable  at  aerial  splices  is  shown  in 
Figure  9: 
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FIGURE  9 
AERIAL  SPLICE  STORED  INSIDE  PEDESTAL 


(2)  Buried  splices.  Buried  splices  shall  to  the  handhole  is  a  pedestal 

be  installed  in  handholes  to  specificallv  designed  for  fiber  optic 

accommodate  the  sphce  case  and  the  sphce  cases.  Typical  arrangements  for 
reqiiired  sohcing  slack.  An  alternative  ^ 


buried  cable  splices  are  shown  in 
Figurt's  10  and  11: 


BltLmC  CODE  3410-1&-P 


Fiber  Optic 
Cable 


Pedestal 


Splice  Case 


Fiber  Optic  Cable  Slack 


Note:   See  Figure  11   for  details  concerning  storage  of  splice 
cose  inside  pedestal. 
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FIGURE  10 
BURIED  SPLICE  STORED  INSIDE  HANDHOLE 


Handhole 


Splice  Case 


Note:    Ground  wires  omitted  for  clority. 
bonding  and  grounding  details. 


See  Figure  19  for 
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FIGURE  11 
BURIED  SPLICE  STORED  INSIDE  PEDESTAL  HOUSING 


Support 
Bar 


^edestal 


rounding 
Bracket 


Splice 
Housing 


Splice 
Closure 


Fiber  Optic 
Coble 


L  6  AWG  Tinned  Braid  With   3"  Eyelets  Or 
6  AWG  Stranded  Bonding  Harness  Wire 


6  AWG  Bore  Copper  Conductor  To  Electric  Power  MGN  Or 
Telco  Grounding  Electrode 
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(3)  Underground  manhole  splices. 
Underground  splices  shall  be  stored  in 
manholes  on  cable  hooks  and  racks 
fastened  to  the  manhole  wall.  The  cable 


slack  shall  be  stored  on  cable  hooks  and 
racks  as  shown  in  Figure  12: 

BUXING  C006  M1fr-1S-P 


FIGURE  12 
MANHOLE  SPLICE  STORAGE 


, —  Splice 
Case 


Coble 
Hook 
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(4)  Central  office  cable  entrance,  (i) 
F$led  cable  or  filled  splices  are  not 
recommended  for  use  inside  central 
oflfices  except  in  cable  vault  locations. 
Ojitside  plant  cable  sheath  and  cable 
filling  compound  are  susceptible  to  fire 
and  will  support  combustion.  Fire, 
si^oke.  and  gases  generated  by  these 
mpterials  during  burning  are 
detrimental  to  telephone  switching 
ecjuipment. 

j(ii)  As  a  first  choice,  the  outside  plant 
fiper  optic  cable  shall  be  spliced  to  an 
all-dielectric  fire  retardant  cable  in  a 
cable  vault  with  the  all-dielectric  cable 
extending  into  the  central  office  and 
telminiitiag  inside  a  fiber  patch  panel. 

ijii)  As  a  second  choice,  the  outside 
plant  cable  may  be  spliced  inside  the 
central  office  if  a  flame  retardant  fiber 
optic  splice  case  or  a  noncombustible 
ce  itral  office  splice  housing  equipped 
with  organizer  trays  is  used  to  contain 
thi'isplicp. 


(iv)  In  cases  referenced  in  paragraphs 
(f)(4)(ii)  and  (f)(4)(iii)  of  this  section,  as 
a  minimum  the  fire  retardant  all- 
dielectric  cable  used  to  provide  the 
connection  between  the  cable  entrance 
splice  and  the  fiber  patch  panel  shall  be 
listed  as  Communication  Riser  Cable 
(Type  CMR)  in  accordance  with 
Sections  800-50  and  800-51(b)  of  the 
1993  National  Electrical  Code. 

(v)  Splices  inside  the  central  office 
shall  be  made  as  close  as  practicable  to 
the  point  where  the  outside  plant  cables 
enter  the  building.  Except  in  cable  vault 
locations,  outside  plant  cables  within 
the  central  office  shall  be  wrapped  with 
fireproof  tape  or  enclosed  in 
noncombustible  conduit. 

(g)  Bonding  and  grounding  fiber  optic 
cable,  copper  cable,  and  copper  serxice 
i\ire — (1)  Bonding.  Bonding  is 
electrically  connecting  two  or  more 
metallic  items  of  telephone  hardware  to 
maintain  a  common  electrical  potential. 


Bonding  may  involve  connections  to 
another  utility. 

(2)  Copper  cable  shield  bond 
connections,  (i)  Cable  shields  shall  b«< 
bonded  at  each  splice  location.  Only 
RUS  accepted  cable  shield  bond 
connectors  shall  be  used  to  provide 
bonding  and  grounding  connections  to 
metallic  cable  shields.  The  shield  bond 
connector  manufacturer's  instructions 
shall  be  followed  concerning 
installation  and  use. 

(ii)  (A)  Shield  bonding  conductors 
shall  be  either  stranded  or  braided 
tinned  copper  wire  equivalent  to  a 
minimum  No.  6  American  Wire  Gauge 
(AWG)  and  shall  be  RUS  accepted.  The 
conductor  connections  shall  be  tinned 
or  of  a  compatible  bimetallic  design  to 
avoid  corrosion  problems  associated 
with  dissimilar  metals.  The  number  of 
shield  bond  connectors  required  per 
pair  size  and  gauge  shall  be  as  shown  in 
Table  8: 


Table  8.— Shield  Bond  Connectors  per  Pair  Size  and  Gauge 


19  AWG 


0-25 

50-100 

150-200 

300-600 


Pair  size  and  gauge 


22  AWG 


0-100 
150-300 
400-600 
900-1200 


24  AWG 


0-150 
200-100 
600-900 
1200-2100 


26  AWG 


0-200 
300-600 
900-1500 
1800-3600 


No.  ol  shield 
tx)nd  connectors 


1 

-2 
3 

4 


(B)  It  is  permissible  to  strap  across  the 
sheld  bond  connectors  of  several  cables 
with  a  single  length  of  braided  wire. 
Hqu-ever,  both  ends  of  the  braid  shall  l)e 


terminated  on  the  pedestal  ground 
bracket  to  provide  a  bonding  loop. 
Shield  bond  connection  methods  for 
individual  cables  are  shown  in  Figures 


13  through  15.  and  the  bonding  of 
several  cables  inside  a  pedestal  using 
the  bonding  loop  is  shown  in  Figure  lb: 
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FIGURE  13 
BONDING  AND  GROUNDING  CABLES  INSIDE  PEDESTALS 


Shield  Bond.  Connector 


0.6  cm  (0.25  In.) 


Three  Half-Lopped  Layers  Of  Vinyl  Tope 


I —  Vinyl  Tope 
Or  Tie  Wrap 


Housing  Ground  Bracket 


6  AWG  Tinned  Bonding 
Harness  Or  Wire  Braid 

Top  Of  Ground  Line  Cover  Plate 

6  AWG  Ground  Wire  J 
To  Telco  Ground  Rod 
•—Coble  Tog  Or  Electric  Power  MGN 


FIGURE   14 

BONDING  AND   GROUNDING  OF  LARGE  CABLES  INSIDE  PEDESTALS 
USING  MULTIPLE   SHIELD   BOND   CONNECTORS   AND   HARNESS   WIRES 


Shield   Bond   Connector 
0.6   cm   (0.25   in.) 


Vinyl    Tope 
Or   Tie  Wrap 


I —  Three   Hoif-Lopped   Layers 
Of   Vinyl    Tape 


r 


Housing   Ground   Brocket 


See  Note 


OO 


o 


6   AWG   Tinned 
Bonding  Harness  Wire 


6   AWG  Ground ^ 

Wire   To  Telco  Ground 
Rod  Or  Electric 
Power  MGN 


Top   Of  Ground  Line  Cover  Plate 


Note:     The  moximum  number  of  horness  wires  that  con  be  instolled  on  eoch  stud  of 
the  ground  brocket  sholl  be  in  occordonce  with  the  nrjonufocturer's  instructions. 
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FIGURE  15 
ALTERNATIVE  METHOD  OF  BONDING  AND  GROUNDING  LARGE  CABLES 
IN  PEDESTALS  USING  MULTIPLE  SHIELD  BOND  CONNECTORS  AND 

6  AWG  WIRE  BRAID 


Shield  Bond  Connector 


0.6  cm  (0.25  in.) 


p—  Three  Hclf-Lopped  Layers 
Of  Vinyl   Tope 


Housing  Ground  Bracket 


FIGURE  16 

ALTERNATIVE  METHOD  OF  BONDING  AND  GROUNDING  SEVERAL 
CABLES  IN  PEDESTALS  USING  SHIELD  BOND  CONNECTORS 
AND  6  AWG  WIRE  BRAID  LOOP 


Shield 

Bond 

Connector 


6  AWG  Tinned 
Copper  Wire  Braid 


Housing  Ground 
Bracket 


Vinyl  Tape 
Or  Tie  Wrap 


6  AWG  • 

Ground  Wire  To 
Telco  Ground 
Rod  Or  Electric 
Power  MGN 


^  Top  Of  Ground  Line  Cover  Plate 
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(3)  Buried  service  wire  shield  bond 
connections.  Buried  service  wire  shields 
shall  be  connected  to  the  pedestal 
bonding  and  grounding  system.  Typical 
buried  service  wire  installations  are 
shown  in  Figures  17  and  18.  In  addition 
tu  the  methods  referenced  in  Figures  17 
and  18.  the  shields  of  buried  service 


wires  may  also  be  connected  to  the 
pedestal  bonding  and  grounding  system 
using  buried  service  wire  bonding 
harnesses  listed  on  Page  3.3.1.  Item  "gs- 
b,"  of  RUS  Bulletin  17551-100.  RUS 
Bulletin  17551-100  may  be  purchased 
from  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office. 


Washington.  DC  20402.  When  those 
harnesses  are  used  they  shall  be 
installed  in  accordance  with  the 
manufacturer's  instructions.  Figures  17 
and  18  are  as  follows: 
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FIGURE  17 
GROUNDING  SERVICE  WIRE  SHIELDS  USING  SERVICE  WIRE  CLAMP 


Service  Wire  Conductors 


JMI 


Service  -• 
Wire  Clomp 


Housing  Ground  Bracket 


Holes  And  Slot  For 
Mounting  Additional 
Service  Wire  Clomp 


Copper  Service  Wire  Shield 


Service  Wire  Outer  Sheath 


Note:   Provide  a  loop  in  service  drops  to  allow  for  movement 
of  the  drops  without  damage  to  the  grounding 
connection. 
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FIGURE  18 

ALTERNATIVE  METHOD  OF  GROUNDING  BURIED 
SERVICE  WIRES  INSIDE  PEDESTALS 


Housing  Ground  Bracket 


O 


6  AWG  Tinned 
Braid  Equipped  With 
Factory  Installed  Eyelets 


Buried  Service  Wires - 
Equipped  With  Shield 
Bond  Connectors 


BILUNG  CODE  3410-1S-C 


JMI 


Federal  Register  /  Vol.  60.  No.  17  /  Thursday.  January  26.  1995  /  Rules  and  Regulations         5125 


(4)  Fiber  optic  cable  bond 
donnections.  (i)  The  cable  shield  and 
metallic  strength  members  shall  be 
bonded  at  each  splice  location.  Only 
RUS  accepted  fiber  optic  cable  shield 
bbnd  connectors  shall  be  used  to 
provide  bonding  connections  to  the 
metallic  cable  shields.  The  shield  bond 
cbnnector  manufacturer's  instructions 
shall  be  followed  concerning 
installation  and  use. 

(ii)  Shield  bonding  conductors  shall 
be  either  stranded  or  braided  tinned 
copper  wire  equivalent  to  a  minimum 
No.  6  American  Wire  Gauge  (AWG)  and 
shall  be  RUS  accepted.  The  conductor 
connections  shall  be  tinned  or  of  a 
compatible  bimetallic  design  to  avoid 
corrosion  problems  associated  with 
d  ssimilar  metals. 

(5)  Grounding,  (i)  Grounding  is 
eiectrically  connecting  metallic 
telephone  hardware  to  a  National 
Electrical  Safety  Code  (NESC) 
acceptable  grounding  electrode. 
Acceptable  grounding  electrodes  are 
defined  in  the  Rule  99A  of  the  NESC. 

(ii)  The  conductor  used  for  grounding 
metallic  telephone  hardware  shall  be  a 
minimum  No.  6  AWG  solid,  barn, 
copper  conductor. 


(iii)  For  copper  and  fiber  optic  cable 
plant,  all  cable  shields,  all  metallic 
strength  members,  and  all  metallic 
hardware  shall  be: 

(A)  Grounded  at  each  splice  location 
to  a  driven  grounding  electrode  (ground 
rod)  of: 

(1)  At  least  1.5  meters  (5  feet)  in 
length  where  the  local  frost  level  is 
normally  less  than  0.30  meters  (1  foot) 
deep; or 

(2)  At  least  2.44  metCTs  (8  feet)  in 
length  where  the  local  frost  level  is 
normally  0.30  meters  (1  foot)  or  deeper; 
and 

(B)  Bonded  to  a  multi-grounded 
power  system  neutral  when  the  splice  is 
within  1.8  meters  (6  feet)  of  access  to 
the  grounding  system  of  the  multi- 
grounded  neutral  system.  Bonding  to 
the  multi-grounded  neutral  of  a  parallel 
power  line  may  help  to  minimize 
telephone  interference  on  long 
exposures  with  copper  cable  plant. 
Consideration,  thus,  should  be  given  to 
completing  such  bonds,  at  least  four  (4) 
times  each  mile,  when  splices  are 
greater  than  1.8  meters  (6  feet)  but  less 
than  4.6  meters  (15  feet)  from  access  to 
the  multi-grounded  neutral. 

(6)  Bonding  and  grounding  splice 
cases,  (i)  Splice  cases  are  equipped  with 


bonding  and  grounding  devices  to 
ensure  that  cable  shields  and  metallic 
strength  members  maintain  electrical 
continuity  during  and  after  cable 
splicing  operations.  The  splice  case 
manufacturer's  recommendations  shall 
be  followed  concerning  the  bonding  and 
grounding  procedures.  Conductors  used 
for  bonding  shall  be  either  stranded  or 
braided  tinned  copper  wire  equivalent 
to  6  AWG.  Conductors  used  for 
grounding  shall  be  a  solid,  bare,  copper 
wire  equivalent  to  minimum  No.  6 
AWG. 

(ii)  Buried  splice  cases  installed  in 
either  handholes  or  pedestals  shall  be 
grounded  such  that  the  cable  shield 
grounds  are  attached  to  a  common 
ground  connection  that  will  allow  the 
lifting  of  a  ground  on  the  cable  shield 
in  either  direction  to  permit  efficient 
cable  locating  procedures.  As  a  first 
choice,  buried  grounding  conductor(s) 
shall  be  bare.  However,  if  two  or  more 
grounding  conductors  are  buried  in  the 
same  trench,  they  shall  be  insulated  to 
avoid  shorts  when  a  locating  tone  is 
applied. 

(iii)  A  typical  bonding  and  grounding 
method  for  fiber  optic  splices  is  shown 
in  Figure  19: 

BILUNG  CODE  MIO-IS-P 
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FIGURE  19 
BONDING  AND  GROUNDING  BURIED  FIBER  OPTIC  SPLICES 
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Fiber  Optic  Coble 


(7)  Bonding  and  grounding  centra] 
office  cable  entrances.  The  RUS 
Telecommunications  Engineering  and 
CcHistruction  Manual  (TE&CM)  Section 
810  provides  bonding  and  grounding 
guidance  for  central  ofilce  cable 
entrances.  Splicing  operations  shall  not 
be  attempted  before  all  metallic  cable 
shield  and  strength  members  are  bonded 
and  grounded. 


BILLING  CODE  341fr-1$-C 


Dated:  January  18. 1995. 
BobJ.Nask. 

Under  Secretary,  Rural  Economic  and 
Community  Development. 
IFR  Doc.  95-1937  Filed  1-25-95;  8:45  am) 
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Animal  and  Plant  Health  Inspection 
Service 

9CFRPart92 
[Docket  No.  93-096-3] 

Horses  From  Mexico;  Quarantine 
Requirements 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Final  rule. 

SUtMARY:  We  are  amending  the 
regulations  regarding  the  importation  of 
horses  from  Mexico  to  remove  the 
requirement  that  such  horses  be 
quarantined  for  not  less  than  7  days  in 
vector-proof  quarantine  facilities  before 
being  imported  into  the  United  States. 
This  action  is  warranted  because 
Mexico  has  reported  no  cases  of 
Venezuelan  equine  encephalomyelitis 
(VEE)  in  over  a  year,  and  we  have 
determined  that  horses  imported  &om 
Mexico  without  a  7-day  quarantine  will 
not  pose  a  risk  of  transmitting  \^EE  to 
horses  in  the  United  States. 
EFFECTIVE  DATE:  February  16.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Joyce  Bowling,  Staff  Veterinarian, 
Import-Export  Animals  Staff.  National 
Center  for  Import-Export.  Veterinary 
Services,  APHIS,  USDA.  P.O.  Drawer 
810.  Riverdale,  MD  20783.  The 
telephone  number  for  the  agency 
contact  will  change  when  agency  offices 
in  Hyattsville,  MD.  move  to  Riverdale. 
MD.  during  February.  Telephone:  (301) 
436-8170  (Hyattsville):  (301)  734-8170 
(Riverdale). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  92. 
referred  to  below  as  the  regulations, 
govern  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products,  including  horses  from  Mexico, 
to  prevent  the  introduction  into  the 


United  States  of  various  animal 
diseases. 

On  September  22. 1994.  we  published 
in  the  Federal  Register  (59  FR  48576- 
48577,  Docket  No.  93-096-2)  a  proposal 
to  amend  the  regulations  to  remove  the 
requirement  that  horses  imported  into 
the  United  States  from  Mexico  be 
quarantined  for  not  less  than  7  days  in 
a  vector-free  facility. 

We  also  proposed  to  remove  the 
requirement  in  §  92.324  that  horses  from 
Mexico  intended  for  importation  into 
the  United  States  through  land  border 
ports  be  quarantined  in  Mexico  at  a 
facility  approved  by  the  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  and 
constructed  so  as  to  prevent  the  entry  of 
mosquitoes  and  other  hematophagous 
insects. 

We  solicited  comments  concerning 
the  proposed  rule  for  60  days  ending 
November  21,  1994.  The  one  comment 
we  received  by  that  date  supported  the 

rule  as  written. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change.  Although 
a  7-day  quarantine  will  no  longer  be 
required,  horses  from  Mexico  intended 
for  importation  into  the  United  States, 
except  those  to  be  imported  for 
immediate  slaughter,  must  still  be 
quarantined  at  a  designated  port  until 
they  (1)  test  n^ative  to  an  official  test 
for  dourine,  glanders,  equine 
piroplasmosis.  and  equine  infectious 
anemia:  and  (2)  test  negative  to  any 
other  tests  that  may  be  required  by 
APHIS.  Additionally,  all  horses 
intended  for  importation  from  Mexico 
must  be  quarantined  until  they  are 
inspected  and  found  free  from 
communicable  disease  and  fever-tick 
infestation. 

Effective  Date 

This  is  a  substantive  rule  that  removes 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Registn-. 

This  rule  removes  the  requirement 
that  horses  imported  from  Mexico  be 
quarantined  for  7  days  at  vector-proof 
quarantine  facilities.  This  requirement 
is  no  longer  necessary,  due  to  the 
elimination  of  VEE  in  Mexico. 
Therefore,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  this  rule 
should  be  effective  15  days  after  the 
date  of  publication  in  the  Federal 
Register. 


JMI 


Executive  Order  128fi6  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and. 
therefore,  has  not  been  re\iewed  by  the 
Office  of  Management  and  Budget. 

In  accordance  with  5  U.S.C.  604,  we 
have  performed  a  Final  Regulatory 
Flexibility  Analysis  regarding  the 
impMCt  of  this  rule  on  small  entities. 

This  rule  removes  the  requirement 
that  horses  imported  frtim  Mexico  be 
quarantined  for  7  days  at  vector-proof 
quarantine  fiacilities.  No  issues  were 
raised  by  public  comments  in  response 
to  the  Initial  Regulatory  Flexibility 
Analysis  we  published  in  our  proposal, 
and  we  identified  no  significant 
alternatives  to  this  rule. 

Compared  with  the  5-month  period 
from  October  1992  through  Februar>' 
1993  (before  the  7-day  quarantine 
requirement  was  established),  there  was 
a  significant  decline  in  the  number  of 
horses  imported  from  Mexico  during  the  • 
period  from  October  1993  through 
Februar>'  1994  (following  establishment 
of  the  7-day  quarantine  requirement). 
During  the  1992/1993  5-month  period, 
there  were  3.772  horses  imported  from 
Mexico,  compared  with  only  125  during 
the  1993/1994  5-month  period.  It  is 
reasonable  to  assume  that  the  additional 
costs  associated  with  the  quarantine 
were  at  least  partially  responsible  for 
the  reduction  in  the  number  of  horses 
imported  during  the  1993/1994  period. 

There  is  a  $50  hourly  fee  for 
inspection  services  conducted  in 
Me.xico  by  APHIS  veterinary  medical 
officers  (in  addition  to  an  APHIS  per 
horse  charge  of  $28.50).  Assuming  that 
APHIS  services  are  rendered  for  2  hours 
during  each  day  of  quarantine,  and 
assuming  an  average  quarantine  period 
of  3  days  prior  to  establishment  of  the 
7-day  quarantine,  the  reduction  in  user 
fee  costs  from  the  fifting  of  the 
restrictions  due  to  VEE  will  be  about 
$400  per  shipment  ($700  minus  $300). 
For  an  average  shipment  of  40  horses, 
the  savings  in  fees  will  be  about  $10  per 
head. 

Other  quarantine  costs,  such  as  for 
feed  and  handling,  can  also  be  expected 
to  decrease  by  more  than  one-half  once 
the  7-day  quarantine  is  no  longer 
required.  Whereas  quarantine  costs 
prior  to  establishment  of  the  7-day 
quarantine  averaged  about  S3  per  head 
per  day,  we  estimate  that  during  the 
period  following  establishment  of  the  7- 
day  quarantine  period,  these  charges 
increased  to  between  .$5  and  $10  per 
day,  due  to  additional  precautionary' 
measures.  Again  assuming  a  3-day 
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quarantine  period  prior  to  establishment 
of  the  7-day  quarantine,  the  savings  in 
charges  by  removing  the  7-day 
quarantine  requirement  will  be  between 
$26  and  $61  per  head  ($35  minus  $9, 
and  $70  minus  $9). 

With  the  combined  savings  of  reduced 
user  fees  and  other  quarantine  charges, 
the  removal  of  the  VTEE  quarantine 
requirements  will  reduce  importers' 
costs  by  an  estimated  $36  to  $71  per 
head.  Based  on  the  average  1993  price 
of  approximately  $310  per  head  for 
horses  imported  from  Mexico,  these 
reduced  costs  will  represent  a  savings  of 
between  11  and  23  percent  of  the  value 
of  each  horse. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  disease.  Imports.  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  92  is 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105,  111,  114a,  134a,  134b. 
134c,  134d.  134f,  135. 136,  and  136a;  31 
U.S.C.  9701;  7  CFR  2.17,  2.51,  371.2(d). 

§92.308    [Amended] 

2.  In  §  92.308,  paragraph  (a)(1)  is 
amended  by  removing  the  reference 
"§  92.317"  and  adding  in  its  place  the 
reference  "§§92.317  and  92.324". 

§92.324    [Amended] 

3.  In  §  92.324,  the  first  sentence  is 
amended  by  removing  the  words  ",  for 
not  less  than  7  days  and"  and  by 
removing  the  words  "approved  by  the 


Administrator  and  constructed  so  as  to 
prevent  the  entry  of  mosquitoes  and 
other  hematophagous  insects". 

§92.326    [Amended] 

4.  In  §92.326,  the  first  sentence  is 
amended  by  removing  the  reference 
"92.323,  and  92.324"  and  adding  in  its 
place  the  reference  "and  92.323". 

Done  in  Washington,  DC,  this  20th  day  of 
January  1995. 
Terry  L.  Medley, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  95-1976  Filed  1-25-95;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  230 

[Regulation  OD;  Docket  No.  R-0836] 

Truth  In  Savings 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Interim  rule. 

summary:  The  Board  has  adopted  an 
interim  rule  amending  Regulation  DD 
(Truth  in  Savings)  to  permit  institutions 
to  disclose  an  annual  percentage  yield 
(APY)  equal  to  the  contract  interest  rate 
for  time  accounts  with  maturities  greater 
than  one  year  that  do  not  compound  but 
require  interest  distributions  at  least 
annually.  This  interim  rule  does  not 
apply  to  or  affect  institutions  that 
permit  but  do  not  require  (or  that  bar) 
interest  distributions  before  maturity. 
This  amendment  resolves  questions 
about  the  APY  disclosure  for  these 
accounts  during  consideration  of  public 
comments  on  a  related  proposal 
published  elsewhere  in  today's  Federal 
Register. 

EFFECTIVE  DATE:  January  18, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Ahrens,  Senior  Attorney,  Kyung  Cho- 
Miller,  or  Obrea  Otey  Poindexter,  Staff 
Attorneys,  Division  of  Consumer  and 
Community  Affairs,  Board  of  Governors 
of  the  Federal  Reserve  System,  at  (202) 
452-3667  or  452-2412;  for  questions 
associated  with  the  regulatory  flexibility 
analysis,  Gregory  Elliehausen, 
Economist,  Office  of  the  Secretary,  at 
(202)  452-2504;  for  the  hearing 
impaired  only,  Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Truth  in  Savings  Act  (12  U.S.C. 
4301  et  seq.)  requires  depositor}' 
institutions  to  provide  disclosures  to 


consumers  about  their  deposit  accounts, 
including  an  annual  percentage  yield 
(APY)  on  interest-bearing  accounts 
calculated  under  a  method  prescribed 
by  the  Board.  The  APY  is  the  primary 
uniform  measurement  for  comparison 
shopping  among  deposit  accounts.  The 
law  also  contains  rules  about 
advertising,  including  the  advertising  of 
accounts  at  depository  institutions 
offered  to  consumers  by  deposit  brokers. 
The  Board's  Regulation  DD  (12  CFR  part 
230),  which  was  adopted  in  September 
1992  and  became  effective  in  June  1993, 
implements  the  act.  (See  57  FR  43337, 
September  21,  1992,  and  58  FR  15077, 
March  19,  1993.) 

In  adopting  Regulation  DD,  the  Board 
considered  various  approaches  for 
calculating  the  APY,  reflecting  several 
competing  interests  and  concerns.  The 
current  APY  formula  is  simple  and  easy 
to  use.  It  assumes  that  interest  remains 
on  deposit  until  maturity.  This 
assumption  produces  an  APY  that  has 
the  effect  of  reflecting  the  time  value  of 
money  for  accoimts  that  remain  on 
deposit  until  maturity.  It  does  not 
always  reflect  the  time  value  of  money 
when  there  are  interest  payments  prior 
to  maturity. 

U.  Proposals  Affecting  the  APY 

As  deposit  brokers  began  complying 
with  the  APY  formula  and  Regulation 
DD's  advertising  rules,  the  Securities 
Industry  Association  (SIA)  asked  the 
Board  to  reconsider  how  the  APY  is 
calculated.  The  SIA  objected  to  the  fact 
that,  for  multi-year  certificates  of 
deposit  (CDs)  that  are  noncompounding 
but  pay  interest  at  least  aimually,  the 
formula  produces  an  APY  that  is  less 
than  the  contract  interest  rate. 
Disclosure  of  an  APY  lower  than  the 
interest  rate  did  not,  according  to  the 
SIA,  always  allow  for  meaningful 
comparison  shopping  among  deposit 
accounts.  The  SIA  believed  that  the 
APY  should  at  least  equal  the  contract 
interest  rate. 

In  December  1993,  the  Board 
published  a  proposal  that  would  have 
factored  into  the  APY  calculation  the 
specific  time  intervals  for  interest  paid 
on  the  account — that  is,  the  time  value 
of  money  (58  FR  64190,  December  6, 
1993);  an  additional  internal  rate  of 
return  formula  would  have  been  added 
to  the  regulation.  The  proposal  also 
offered  an  alternative  limited  change  in 
the  APY  disclosure  for  multi-year 
noncompounding  CDs;  under  this 
approach,  institutions  would  disclose 
an  APY  equal  to  the  contract  interest 
rate  if  the  CDs  paid  interest  at  least 
annually.  The  proposal  was  withdrawn 
in  May  1994,  basnd  on  considerations  o! 


cdst  and  burden  at  that  time  (59  FR 
24376,  May  11, 1994). 

Simultaneously  vnth  the  withdrawal 
of  the  December  1993  proposal,  in  May 
1994  the  Board  published  a  related 
proposal  that  addressed  depository 
institutions'  compounding  and  crediting 
practices.  Under  the  May  proposal, 
institutions  offering  accounts  that  pay 
interest  by  check  (or  transfer)  or  by 
posting  interest  to  the  account  would 
have  to  post  interest  at  least  as  often  as 
they  pay  out  interest  by  check.  That  is, 
for  accountholders  leaving  the  interest 
in  the  account,  interest  would 
compound  on  at  least  as  frequent  a  basis 
as  the  interest  payments  made  to  others. 
For  example,  if  an  institution  offers  a 
two-year  CD,  permits  consumers  to 
receive  accrued  interest  in  monthly 
interest  checks,  and  also  permits 
interest  to  remain  in  the  account,  the 
institution  would  have  to  credit  and 
compound  interest  at  least  monthly.  If 
an  institution  sends  consumers  the 
interest  payments  (and  does  not  permit 
consumers  to  leave  interest  in  the 
account),  the  institution  would  treat  the 
interest  payment  frequency  as 
compounding  in  the  APY  calculation. 
For  example,  for  a  two-year  CD  that 
requires  consumers  to  receive  an  annual 
interest  payment,  the  APY  would  reflect 
annual  compounding. 

In  July,  the  Board  extended  the  time 
to  provide  comments  on  the  proposed 
amendments.  At  the  same  time,  the 
Board  reopened  comment  on  a  Umited 
alternative  that  had  been  published  in 
December  1993  and  withdrawn  in  May 
1994;  that  alternative  equates  the  APY 
and  the  contract  interest  rate  for 
noncompounding  multi-year  CDs  that 
pay  interest  at  least  annually.  (59  FR 
35271.  July  11.  1994) 

The  Board  received  about  550 
comments  on  the  proposal  (including 
comments  on  the  alternative  approach 
involving  noncompounding  multi-year 
CI>s).  About  95%  of  the  comments  were 
from  financial  institutions.  The 
remaining  5%  were  from  trade 
associations,  data  processors  and  others. 
Approximately  450  comments 
addressed  the  proposed  amendments 
affecting  the  APY  formula;  about  2% 
were  in  favor  of  the  proposal.  98%  were 
opposed,  most  of  them  because  of  the 
proposed  matching  of  compounding  and 
crediting  frequencies.  About  100 
commenters  addressed  the  alternative 
that  would  equate  the  APY  to  the 
interest  rate;  nearly  60%  supported  this 
approach. 

On  January  4,  1995.  the  Board 
adopted  one  part  of  the  May  1994 
proposal.  The  Board  voted  to  amend  the 
definition  of  the  APY  to  reflect  the 
frequency  of  interest  payments;  it 


decUned  to  adopt  another  portion  of  the 
May  proposal  that  would  have  affected 
institutions'  crediting  and  compounding 
pohcies.  The  Board  also  declined  to 
adopt  the  alternative  proposal  published 
in  July  1994  that  equated  the  APY  and 
the  interest  rate  for  multi-year, 
noncompoimding  certificates  of  deposit 
that  make  interest  payments  at  least 
annually.  Subsequently,  the  Board 
received  petitions  for  reconsideration 
from  both  the  major  banking  industry 
trade  associations  and  consumer 
advocates. 

On  January  17.  the  Board  granted  the 
petitions  and  decided  to  pubUsh  for 
public  comment  a  modified  version  of 
the  May  1994  proposal,  which  would 
factor  the  time  value  of  interest 
payments  into  the  APY  calculation 
using  the  current  formula,  but  would 
not  require  institutions  to  match 
crediting  and  compounding  policies  for 
accounts  where  consumers  may  receive 
interest  payments  or  leave  interest  in 
the  account.  The  Board  is  also  soliciting, 
comment  on  a  second  approach  that 
would  factor  the  time  value  of  interest 
payments  into  the  APY  calculation 
using  an  additional  internal  rate  of 
return  formula.  (See  Docket  R-0869 
elsewhere  in  today's  Federal  Register.) 

In  order  to  address  immediately  one 
anomaly  created  by  the  current  rule,  the 
Board  is  adopting  as  an  interim  rule  an 
APY  disclosure  for  noncompounding 
multi-year  CDs. 

in.  Equating  the  APY  and  Interest  Rate 
for  Multi-Year  Noncompounding  CDs 

The  interim  rule  represents  a 
modified  version  of  the  July  proposal: 
Institutions  may  disclose  an  APY  equal 
to  the  contract  interest  rate  for 
noncompounding  multi-year  CDs  that 
require  interest  distributions  at  least 
annually.  Institutions  that  prohibit 
withdrawal  of  interest  or  that  permit 
(but  do  not  require)  interest 
distributions  are  not  affected.  The  Board 
believes  that  this  narrow  rule  provides 
a  targeted  response  to  questions  about 
the  APY  disclosure  for  the  class  of 
accounts  that  ciurently  must  disclose  an 
APY  that  is  lower  than  the  stated 
interest  rate.  The  Board  believes 
adopting  the  interim  rule  is  necessary  to 
limit  any  consumer  confusion  and  to 
allow  more  effective  comparison 
shopping  by  consumers. 

Tne  interim  rule  is  based  on  concerns 
expressed  by  commenters  in  the  earlier 
rulemakings  and  upon  further  analysis 
by  the  Board.  For  example,  commenters 
voiced  concern  that  under  the  July  1994 
proposal,  which  covered 
noncompounding  multi-year  CDs  that 
paid — or  offered  to  pay — interest  at  least 
annually,  the  same  APY  could  be 


disclosed  for  compounding  and 
noncompounding  CDs  (such  as  a 
noncompounding  two-year  CD  with 
annual  interest  checks  and  a  two-year 
CD  that  also  offers  annual  interest 
checks  or  annual  compounding)  and 
this  might  discourage  compounding. 
The  Board  beheves  the  interim  rule 
responds  to  these  concerns.  The  interim 
rule  does  not  apply  to  a  multi-year  CD 
that  provides  optional  periodic 
withdrawals  of  interest.  That  account 
must  compound  at  least  annually  to 
quote  an  APY  equal  to  the  contract 
interest  rate.  Under  the  existing  rules, 
for  example,  if  a  consumer  invests 
$1,000  in  a  two-year  CD  and  Institutioa 
A  offers  a  noncompounding  two-year 
CD  at  a  6%  interest  rate  and  perrnits 
interest  withdrawals  or  requires  interest 
payouts  only  at  maturity,  the  APY  is 
5.83%.  Under  the  interim  rule,  if 
Institution  B  offers  a  noncompounding 
two-year  CD  at  the  same  interest  rate 
and  requires  aimual  interest  checks,  the 
APY  is  6.00%. 

In  addition  to  narrowing  the  scope  of 
the  amendment,  the  Board  is  requiring 
a  brief  narrative  for  account  disclosxuBS 
and  advertisements  if  institutions 
choose  to  comply  with  the  interim  rule 
and  state  an  APY  equal  to  the  contract 
interest  rate.  The  Board  believes  this 
narrative  will  further  minimize  possible 
consumer  confusion  about  the  effect  of 
interest  payments  on  the  APY  and 
earnings  from  the  account. 

The  interim  rule  being  adopted  by  the 
Board  will  permit  new  APY  disclosures 
to  be  made  in  certain  circumstances 
pending  final  resolution  of  this  matter. 
As  the  Board  moves  toward  a  permanent 
resolution  of  this  issue,  it  will  consider 
commenters'  views  on  retaining  the 
interim  rule. 

rV.  Regulatory  Revisions:  Section-by- 
Section  Analysis 

Section  230.4 — Account  Disclosures 

4(b)  Content  of  account  disclosures 
4(b)(6)  Features  of  time  accounts 
4(bH6){iii)  Withdrawal  of  interest  prior 

to  maturity 

The  regulation  requires  a  disclosure 
for  institutions  offering  time  accounts 
that  compound  interest  and  permit  a 
consumer  to  withdraw  accrued  interest 
during  the  accoimt  term.  The  disclosure 
states  that  the  APY  assumes  interest 
remains  on  deposit  until  maturity  and 
that  a  withdrawal  of  interest  will  reduce 
earnings.  Under  the  interim  rule,  the 
Board  is  adding  a  brief  narrative  for 
institutions  that  state  an  APY  equal  to 
the  contract  interest  rate  for 
noncompounding  multi-year  CDs  that 
require  interest  payouts  at  least 
annually.  The  Board  believes  a 
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statement  alerting  customers  to  the  fact 
that  interest  cannot  remain  in  the 
account  will  assist  consumers  in 
comparison  shopping  between  multi- 
year  CDs  with  annual  compounding  and 
multi-year  CDs  that  do  not  compound 
but  require  interest  payouts  during  the 
account  term,  without  adding  an  undue 
burden  on  institutions. 

Section  230.8— Advertising 

8lc)  When  additional  disclosures  are 

required 
6(c)(6)  Features  of  time  accounts 

The  regulation  requires  institutions 
■advertising  APYs  to  disclose  other  key 
features  about  the  account.  Under  the 
interim  rule,  the  Board  is  adding  a  brief 
narrative  that  parallels  the  disclosure 
required  by  §  230.4(b)(6)(iii).  If  an 
institution  states  an  APY  equal  to  the 
contract  interest  rate  in  advertising  a 
noncompounding  multi-year  CD  that 
requires  interest  payments,  the  fact  that 
interest  payouts  are  mandatory  and  that 
interest  cannot  remain  in  the  account 
must  be  stated.  The  Board  believes  that 
the  disclosure  will  assist  consumers  in 
comparison  shopping  between  multi- 
year  CDs  that  compound  annually  and 
multi-year  CDs  that  do  not  compound 
but  require  interest  payouts  at  least 
annually,  without  adding  undue  burden 
on  institutions. 

Appendix  A  to  Part  230 — Annual 
Percentage  Yield  Calculation 

Part  I.  Annual  Percentage  Yield  for 
Account  Disclosures  and  Advertising 
Purposes 

E.  Time  Accounts  With  a  Stated 
Maturity  Greater  Than  One  Year  That 
Pay  Interest  at  Least  Annually 

Under  the  interim  rule,  the 
amendments  to  Appendix  A  affect 
institutions  offering  noncompounding 
multi-year  CDs  that  require  interest 
payouts  at  least  annually.  A  new 
paragraph  E  is  added  to  clarify  how 
APYs  may  be  determined  for  such 
accounts.  Two  examples  are  added, 
including  an  example  calculating  the 
APY  for  a  stepped-rate  account  covered 
by  the  amendments. 

The  statute  provides  that  the  APY 
shall  be  calculated  under  a  method 
prescribed  by  the  Board  in  regulations, 
and  authorizes  the  Board  to  provide  for 
adjustments  and  exceptions  for  any 
class  of  accounts  that,  in  the  Board's 
judgment,  are  necessary  or  proper  to 
carry  out  the  purposes  of  the  act, 
prevent  circumvention  of  the  act's 
requirements,  or  facilitate  compliance. 
Based  on  the  comments  received  and 
further  analysis,  the  Board  finds  that  an 
interim  rule  permitting  institutions  to 
disclosure  an  APY  equal  to  the  contract 


interest  rate  for  noncompounding  multi- 
year  CDs  that  require  interest 
distributions  at  least  annually  is 
necessary  to  carry  out  the  purposes  of 
the  act— enabling  consumers  to  make 
informed  decisions  about  deposit 
accounts.  The  exception  is  narrowly 
drawn,  and  reflects  the  value  of 
receiving  payments  at  least  armually  on 
accounts  that  do  not  permit 
accountholders  to  keep  interest  on 
deposit  until  maturity. 

Appendix  B  to  Part  230 — Model  Clauses 
and  Sample  Forms 

B-1  Model  Clauses  for  Account 
Disclosures 

(h)  Disclosures  relating  to  time  accounts 
(h)(v)  Required  interest  distribution 

Under  the  interim  rule,  the  Board  is 
adding  a  model  clause  to  describe  the 
effect  of  interest  payments  on  earnings. 

V.  Regulatory  Flexibility  Analysis  and 
Paperwork  Reduction  Act 

The  Board's  Office  of  the  Secretary 
has  prepared  a  regulatory  analysis  on 
the  interim  rule.  A  copy  of  the  analysis 
may  be  obtained  from  Publications 
Services,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  at  (202)  452-3245. 

In  accordance  with  section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  35;  5  CFR  1320.13),  the 
revisions  were  reviewed  by  the  Board 
under  the  authority  delegated  to  the 
Board  by  the  Office  of  Management  and 
Budget  after  consideration  of  comments 
received  during  the  public  comment 
period. 

The  interim  rule  revises  the  APY  that 
may  be  disclosed  for  noncompounding 
CDs  greater  than  one  year  that  require 
interest  payouts  at  least  annually.  It  also 
adds  a  brief  narrative  for  account 
disclosures  and  advertisements  for 
accounts  that  disclose  the  contract 
interest  rate  as  the  APY.  The  Board 
believes  the  burden  associated  with  the 
amendment  affects  a  narrow  class  of 
accounts  and  is  likely  to  be  minimal. 
New  calculations  are  permissive,  and 
the  Board  believes  only  a  small  number 
of  institutions  will  be  affected.  Based  on 
its  analysis  of  the  impact  of  the 
amended  regulation,  the  Board  believes 
that  there  is  no  net  change  in  the 
Board's  current  estimate  of  paperwork 
burden  associated  with  Regulation  DD. 
The  annual  information  disclosure 
burden  for  state  member  banks  is 
estimated  to  be  1.7  million  hours. 

List  of  Subjects  in  12  CFR  Part  230 

Advertising,  Banks,  banking, 
Consumer  protection.  Federal  Reserve 


System.  Reporting  and  recordkeeping 
requirements.  Truth  in  savings. 

For  the  reasons  set  forth  in  tho 
preamble,  the  Board  amends  12  CFR 
part  230  as  set  forth  below: 

PART  230— TRUTH  IN  SAVINGS 
(REGULATION  DD) 

1.  The  authority  citation  for  part  230 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  4301,  et  seq. 

2.  Section  230.4  is  amended  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (b)(6)(iii)  to  read  as  follows: 

§  230.4    Account  disclosures. 

***** 

(b)*  •  * 

(6)  *  *  * 

(iii)  *   •   *  For  accounts  that  do  not 
compound  interest  on  an  annual  or 
more  frequent  basis,  with  a  stated 
maturity  greater  than  one  year  that 
require  interest  payouts  at  least 
annually  and  that  disclose  an  APY 
determined  in  accordance  with  section 
E  of  Appendix  A  of  this  part,  a 
statement  that  interest  cannot  remain  on 
deposit  and  that  payout  of  interest  is 
mandatory. 
***** 

3.  Section  230.8  is  amended  by 
adding  a  new  paragraph  (c)(6)(iii)  to 
read  as  follows: 

§  230.8    Advertising. 

***** 

(c)  *   *   • 

(6)*   •   • 

(iii)  Required  interest  payouts.  For 
noncompounding  time  accounts  with  a 
stated  maturity  greater  than  one  year 
that  do  not  compound  interest  on  an 
annual  or  more  frequent  basis,  that 
require  interest  payouts  at  least 
annually,  and  that  disclose  an  APY 
determined  in  accordance  with  section 
E  of  Appendix  A  of  this  part,  a 
statement  that  interest  cannot  remain  on 
deposit  and  that  payout  of  interest  is 
mandatory. 
***** 

4.  In  Part  230.  Appendix  A  is 
amended  as  follows: 

a.  The  second  sentence  in  the 
introductory  text  to  Part  I  is  revised; 

b.  The  first  sentence  of  the 
introductory  text  to  Part  I,  A.  General 
Rules  is  revised;  and 

c.  A  new  section  E  is  added  to  Part  1. 
The  revisions  and  addition  read  as 

follows: 

Appendix  A  to  Part  230 — Annual  Percentage 
Yield  Calculation 
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Pm  I.  Annual  Percentage  Yield  for  Account 
n  iiclosures  and  Advertising  Purposes 

*  *   *  Special  rules  apply  to  accounts  with 
ti  ih^d  and  stepped  interest  rates,  and  to 
certain  time  accounts  with  a  stated  maturity 
KWater  than  one  year. 

AJCeneral  Rules 

[Except  as  provided  in  Part  I.E.  of  this 
appendix,  the  annual  percentagR  yield  shall 
1)6  calculated  by  the  formula  shown 


bilow.*   *   * 
•         *         • 


E,  Time  Accounts  with  a  Stated  Maturity 
Cj^ater  than  One  Year  that  Pay  Interest  At 

L*ast  Annually 

1.  For  time  accounts  with  a  stated  maturity 
giRBtcr  than  one  year  that  do  not  compound 
interest  on  an  annual  or  more  frequent  basis. 
artd  that  require  the  consumer  to  withdraw 
interest  at  least  annually,  the  annual 
percentage  yield  may  be  disclosed  as  equal 
to  the  interest  rate. 

El  .ample 

(1)  If  an  institution  offers  a  Si, 000  two-year 
cdrtificate  of  deposit  that  does  not  compound 
aild  that  pays  out  interest  semi-annually 
sqlely  by  check  or  transfer,  at  a  6.00% 
interest  rate  the  annual  percentage  yield  may 
bddisclosed  as  6.00%. 

p.  For  time  accounts  covered  by  this 
paragraph  that  are  also  stepped-rate  accounts, 
thp  annual  percentage  yield  may  be  disclo.scd 
asjequal  to  the  composite  interest  rate. 

Example 

\\)  If  an  institution  offers  a  SI, 000  three- 
yoar  certificate  of  deposit  that  does  not 
coimpound  and  that  pays  out  interest 
annually  solely  by  check  or  transfer,  at  a 
,'>.()0%  interest  rate  for  the  first  year.  6.00% 
interest  rate  for  the  second  year,  and  7.00% 
interest  rate  for  the  third  year,  the  institution 
m«y  compute  the  composite  interest  rate  and 
APY  as  follows: 

(a)  Multiply  each  interest  rate  by  the 
nqmbcr  of  days  it  will  be  in  effect; 

(b)  Add  these  figures  together:  and 

(c)  Divide  by  the  total  number  of  days  in 
th^  term. 

(2)  Applied  to  the  example,  the  products  of 
the  interest  rates  and  days  the  rates  are  in 
effect  are  (5.00%x365  days)  1825, 
(6.00%x365  days)  2190,  and  (7.00%x365 
davs)  2555  days,  respectively.  The  sum  of 
these  products.  6570  days,  is  divided  by 
1095.  the  total  number  of  days  in  the  term. 
Thfl  composite  interest  rate  and  APY  are  both 
6.00%. 


5.  In  Part  230.  Appendix  B.  under  B- 
1  Model  Clauses  For  Account 
DiM;lo.sures.  a  new  paragraph  (h)(v)  is 
added  to  read  as  follows: 

Appendix  B  to  Part  230— Model  Clauses  and 
Sample  Forms 

*         »         • 


JMI 


I 


B-ll— Model  Clauses  for  Account  Disclosures 

•     I    *         •         *         * 

(1^)*   •   • 

( n  I  Required  interest  distribution. 


This  account  requires  the  distribution  of 
interest  and  does  not  allow  interest  to  remain 
in  the  account. 

*         •         *         *         • 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  |anuar>'  18,  1995. 
William  W,  Wiles, 
Secretary  of  the  Board. 
IFR  Doc.  95-1785  Filed  1-25-95;  8:4.5aml 

BtLUNG  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  74  and  201 
[Docket  No.  92C-0293] 

Listing  of  Color  Additives  Subject  to 
Certification;  FD&C  Yellov*  No.  5; 
Confirmation  of  Effective  Date 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule;  confirmation  of 
effective  date. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  December  30.  1994.  of 
the  final  rule  that  appeared  in  the 
Federal  Register  of  November  29,  1994 
(59  FR  60893)  (effective  date  corrected 
in  the  Federal  Register  of  December  2. 
1994  (  59  FR  61929)).  and  amended  the 
color  additive  regulations  to  provide  for 
the  safe  use  of  FD&C  Yellow  No.  5  and 
FD&C  Yellow  No.  5  Aluminum  Lake  for 
c'oloring  drugs  and  cosmetics  intended 
for  use  in  the  area  of  the  eye. 
DATES:  Effective  date  confirmed: 
December  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217).  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington.  DC  20204-0001.  202-418- 
3074. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  29.  1994 
(59  FR  60893)  (effective  date  corrected 
in  the  Federal  Register  of  December  2. 
1994  (59  FR  61929)).  FDA  amended  21 
CFR  74.1705  and  74.2705  to  provide  for 
the  safe  use  of  FD&C  Yellow  No.  5  and 
FD&C  Yellow  No.  5  Aluminum  Lake  for 
coloring  drugs  and  cosmetics  intended 
for  use  in  the  area  of  the  eye. 

FDA  gave  interested  persons  until 
December  29.  1994.  to  file  objections  or 
requests  for  a  hearing.  The  agency 
received  no  objections  or  requests  for  a 
hearing  on  the  final  rule.  Therefore. 
FDA  finds  that  the  final  rule  published 
in  the  Federal  Register  of  November  29, 
1994.  should  be  confirmed  as  corrected 
on  December  2. 1994. 


List  of  Subjects 

21  CFR  Part  74 

Color  additives.  Cosmetics.  Drugs. 
21  CFR  Part  2U1 

Drugs.  Labeling.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201,  401. 
402. 403.  409.  501.  502.  505.  ROl.  602 
701.  721  (21  U.S.C.  321.  341.  342.  343. 
348.  351.  352.  355.  361.  362,  371.  379e)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10).  notice  is  given  that  no 
objections  or  requests  for  a  hearing  were 
filed  in  response  to  the  November  29, 
1994,  final  rule.  Accordingly,  the 
amendments  promulgated  thereby 
became  effective  December  30.  1994. 

Dated:  January  19.  1995. 
William  K.  Hubbard, 
Interim  Deputy  Commissioner  for  Policy. 
IFR  D(x:.  95-2005  Filed  1-25-95;  8;45  am) 

BH.LING  CODE  4160-01-F 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 
[Docket  No.  S-206] 

Safety  Standards  for  Fall  Protection  in 
the  Construction  Industry 

AGENCY:  Occupational  Safety  and  Health 
Admini.stration  (OSHA).  Department  of 
Labor. 

ACTION:  Final  rule;  delay  of  effective 

date. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  issued  a 
final  rule  on  Fall  Protection  in  the 
Construction  Industry-  (59  FR  40672. 
August  9.  1994).  which  is  scheduled  to 
become  effective  on  Februan,'  6.  1995. 
The  Agency  has  determined  that 
interested  persons  did  not  receive 
adequate  notice  that  subpart  M  would 
apply  to  non-building  steel  erection 
activities.  Accordingly,  OSHA  is 
delaying  the  application  of  the  final  rule 
to  steel  erection  activities,  as  well  as  the 
effectiveness  of  certain  items  in  the  final 
rule,  until  August  6. 1995.  OSHA 
intends  to  reopen  the  subpart  M 
rulemaking  record  in  a  subsequent 
Federal  Register  notice  for  comment 
regarding  the  appropriate  fall  protection 
measures  to  be  taken  to  protect 
employees  engaged  in  non-buiiding 
steel  erection  activities  from  fall 
hazards. 
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EFFECTIVE  DATE:  As  of  February  6. 1995. 
the  effective  date  for  items  4,  5,  6,  and 
7,  in  the  Federal  Register  document  of 
August  9, 1994,  (59  FR  40729)  is 
delayed  until  August  6. 1995.  In 
addition,  OSHA  is  not  applying  subpart 
M  to  the  non-building  steel  erection 
industry  until  August  6, 1995. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Anne  C  Cyr,  Office  of  Information  and 
Coasumer  Affairs,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  ^4-3647, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Telephone  (202) 
219-8148. 

SUPPLEMENTARY  INFORMATION: 

I.  Why  OSHA  Is  Delaying  the  Effective 
Date  of  Subpan  M  to  the  Extent  the 
Standard  Applies  to  Steel  Erection 
Activities 

On  November  25, 1986,  OSHA 
proposed  to  revise  fall  protection 
requirements  for  the  construction 
industry  and  to  consolidate  those 
requirements  in  subpart  M  of  Fart  1926. 
(51  FR  43718,  November  26, 1986).  At 
that  time,  the  agency  stated  that  it 
intended  to  apply  subpart  M  to  all  steel 
erection  activities,  but  noted  that 
"[ajdditional  requirements  to  have  fall 
protection  for  connectors  and  for 
workers  on  derrick  and  erection  floors 
during  steel  erection  would  remain  in 
subpart  R— Steel  Erection."  51  FR 
43720. 

Steel  erection  involves  a  wide  variety 
of  structures,  roughly  grouped  into 
building  and  non-building  structures. 
The  term  "building"  includes  single- 
story  and  multi-story  buildings,  such  as 
mill  buildings,  warehouses, 
gymnasiums,  stadiums,  power  plants, 
and  theaters  as  well  as  metal  floor 
decking  and  metal  roof  decking 
installMl  during  the  erection  process. 
The  term  "non-building  structures" 
refers  to  the  erection  of  steel  members 
during  the  construction  of  bridges 
(including  viaducts  and  overpasses), 
towers,  tanks,  antennae  and  similar 
structures. 

After  reviewing  comments  on  the 
proposed  revisions  to  subpart  M,  OSHA 
decided  that  fall  hazards  for  workers 
engaged  in  the  erection  of  steel  framed 
buildings  would  be  better  addressed  in 
a  rulemaking  to  revise  Subpart  R,  "Steel 
Erection."  Subpart  R  applies  to  steel 
frame  buildings  and  contains  a  variety 
of  safety  requirements,  of  which  fall 
protection  is  only  one  part. 

OSHA  announced  this  decision  in  the 
Federal  Register  on  January  26. 1988: 

The  comments  received  to  date  have 
convinced  the  Agency  to  develop  a  separate 
proposed  rule  which  will  provide 


comprehensive  coverage  for  fall  protection  in 
steel  erection.  OSHA  intends,  therefore,  that 
the  consolidation  and  revision  of  fall 
protection  provisions  in  Subpart  M  not  apply 
to  steel  erection  and  that  the  current  fall 
protection  requirements  of  Part  1926 
continue  to  cover  steel  erection  until  the  steel 
erection  rulemaking  is  completed. 

53  FR  2053. 

OSHA  also  requested  information  on 
issues  it  believed  would  assist  the 
agency  in  developing  a  proposal  to 
revise  subpart  R.  In  discussing  the 
request  for  information,  OSHA  stated 
that  the  revised  subpart  R  would  apply 
to  "the  steel  erection  industry"  and 
would  provide  fall  protection  for  "steel 
erection  workers."  54  FR  2053. 

On  March  22-23, 1988,  OSHA  held  a 
hearing  for  the  purpose  of  taking 
testimony  relevant  to:  (a)  the  subpart  M 
proposal  (as  revised  in  scope  to  exclude 
steel  frame  buildings),  and  (b)  the 
January  1988  request  for  information 
concerning  "fail  protection  in  steel 
erection." 

When  OSHA  stated  in  the  January  26, 
1988,  Federal  Register  notice  and  at  the 
March  1988  hearing  that  "steel 
erection"  fall  hazards  would  be 
addressed  in  a  rulemaking  to  revise 
subpart  R  rather  than  in  the  subpart  M 
rulemaking,  it  meant  "steel  erection  fall 
hazards  covered  by  the  existing  subpart 
R."  Since  existing  subpart  R  related  only 
to  buildings,  these  statements,  OSHA 
believed,  conveyed  its  intention  that 
steel  erection  of  buildings  was  being 
eliminated  from  subpart  M  rulemaking 
but  not  non-building  steel  erection. 

The  final  Subpart  M  standard  was 
issued  August  9,  1994.  It  imposes  the 
duty  to  provide  fall  protection  for  all 
construction  activities  and  workplaces 
except  designated  activities  for  which 
other  subparts  of  part  1926  specify  fall 
protection  requirements.  See 
§  1926.501(a)(2).  With  respect  to  steel 
erection.  §  1926.500(a)(2)(iii)  provides: 

(2)  Section  1926.501  sets  forth  those 
workplaces,  conditions,  operations,  and 
circumstances  for  which  fall  protection  shall 
he  provided  except  as  follows:  *  •  • 

(iii)  Requirements  relating  to  fell  protection 
for  employees  performing  steel  erection  work 
in  buildings  are  provided  in  subpart  R  of  this 
part. 

59  FR  40730. 

Steel  erection  of  non-building 
structures  is  not  exempt  from  coverage 
because  no  other  subpart  of  part  1926 
specifies  fall  protection  requirements  for 
those  activities  and  because  the  existing 
rulemaking  record  contains  substantial 
evidence  of  the  feasibility  and  efficacy 
of  subpart  M  requirements  in  non- 
building  steel  erection  work. 

On  October  7, 1994,  five  steel  erection 
companies  petitioned  OSHA  for  an 


administrative  stay  of  final  subpart  M  to 
the  extent  the  standard  applies  to  steel 
erection  activities,  regardless  of  the  type 
of  steel  erection  being  performed.  They 
asserted  that  they  had  understood 
OSHA's  January  26, 1988,  and  March 
22-23, 1988,  statements  to  mean  that 
subpart  M  would  not  apply  to  any  steel 
erection  activities.  They  argued  that 
OSHA  had  not  given  fair  notice  that 
subpart  M  would  apply  to  the  steel 
erection  industry  at  all  and,  in 
consequence,  petitioners  were  deprived 
of  an  opportunity  to  comment  on  this 
issue. 

OSHA  has  reviewed  the  rulemaking 
record  in  light  of  petitioner's  fair  notice 
claims.  In  retrospecl,  OSHA  agrees  that 
the  January  26. 1988.  Federal  Register 
notice  and  March  22-23,  1988,  hearing 
statements  did  not  clearly  communicate 
OSHA's  intention  that  non-building 
steel  erection  would  continue  to  be 
included  in  the  subpart  M  revision. 

Because  OSHA  has  determined  that 
petitioners  and  other  interested  persons 
did  not  receive  adequate  notice  that 
subpart  M  would  apply  to  non-building 
steel  erection  activities,  OSHA  is  not 
applying  the  standard  steel  erection 
until  August  6,  1995.  The  delay  of 
application  will  begin  on  February  6, 
1995  and  continue  for  6  months, 
through  August  6,  1995.  OSHA  is  also 
delaying  for  6  months  the  effective  date 
of  supporting  amendments  to  subpart  E 
(items  4,  5,  6  and  7)  of  the  August  9, 
1994.  Federal  Register  notice).  The 
purpose  of  the  delay  is  to  maintain  the 
fall  protection  requirements  for  steel 
erection  that  were  in  effect  before 
issuance  of  revised  subpart  M  and  to 
permit  OSHA  to  reopen  the  subpart  M 
record  for  supplemental  comments 
concerning  subpart  M  coverage  of  non- 
building  steel  erection  work. 

Subpart  M  and  supporting 
amendments  to  subparts  R,  H.  N,  P,  Q, 
and  V  will  become  effective  for  all 
construction  activity  other  than  steel 
erection  on  February  6,  1995. 

II.  Authority 

This  document  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

It  is  issued  under  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  (29 
U.S.C.  655),  section  107  of  the 
Construction  Safety  Act  (40  U.S.C.  333), 
and  29  CFR  part  1911. 


ISigned  at  Washington,  DC,  this  20th  day  of 
lahuary  1995. 

lospeh  A.  Dear, 

Assistant  Secretary  of  Labor. 

(PR  Doc.  95-1973  Filed  1-2.S-95:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

33  CFR  Part  241 

Flood  Control  Cost-Sharing 
Requirements  Under  the  Ability  To  Pay 
Provision 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Final  amended  rule. 

SUMMARY:  This  document  presents  the 
final  rule  partially  implementing  section 
103(m)  of  Public  Law  99-662,  33  U.S.C. 
2213,  which  directs  the  Secretary  of  the 
Army  to  reduce  the  non-Federal  cost- 
sliiare  of  flood  control  and  agricultural 
water  supply  projects  under  an  "ability 
to  pay"  determination.  This  amended 
rule  applies  only  to  flood  control 
projects.  Guidelines  for  agricultural 
water  supply  projects  have  not  been 
promulgated. 

EFFECTIVE  DATE:  January-  26,  1995. 
ADDRESSES:  Headquarters,  U.S.  Army 
Corps  of  Engineers,  Washington,  DC 
20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  L.  Barnes  (202)  272-0120. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule  for  fiood  control  projects 
implementing  Section  103(m)  of  Public 
Law  99-662,  33  U.S.C,  was  published 
in  the  Federal  Register  (54  FR  40578), 
October  2,  1989.  A  proposed  amended 
rule  was  published  in  the  Federal 
Register  (59  FR  32670),  June  24, 1994, 
allowing  60  days  for  review  and 
comment.  The  proposed  amended  rule 
was  in  accord  with  the  discretionar}' 
language  contained  in  Section  201  of 
Public  102-580.  The  single  response  to 
the  request  for  comments  indicated 
support  for  an  amended  rule. 

Tne  final  amended  rule  modifios  the 
abiUty  to  pay  determination  for  flood 
control  projects  to  establish  an 
eligibility  for  reductions  in  the  non- 
Federal  cost  share  using  high  cost 
criteria.  Under  this  amended  rule,  when 
the  normal  non-Federal  share  is  high 
(i.e..  exceeding  35  percent)  and  when 
the  normal  per  capita  non-Federal  cost 
of  Construction  exceeds  $300, 
adjustments  can  be  made  to  the  * 
standard  non-Federal  share  based  on 
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these  high  cost  considerations. 
Specifically,  when  both  criteria  are 
exceeded,  the  non-Federal  share  under 
the  ability  to  pay  provision  will  be 
either  the  requirement  for  lands, 
easements,  rights-of-way,  relocations, 
and  disposal  areas  (LERRD's,  i.e.,  no 
cash  requirement)  or  35  percent  of  the 
total  project  cost,  whichever  is  greater. 
If  LERRD's  exceed  50  percent,  the  non- 
Federal  share  remains  at  50  percent. 
This  additional  procedure  does  not 
change  the  benefits  and  income  tests  of 
the  existing  rule.  Projects  which  would 
qualify  for  a  reduction  under  the 
existing  final  rule,  will  receive  a 
reduction  fi-om  the  high  cost  criteria, 
only  if  it  provides  a  greater  reduction 
than  available  under  the  benefits  and 
income  tests. 

Periodic  updating  of  the  non-Federal 
per  capita  cost  of  construction  wrill  be 
accomplished  and  distributed  to 
HQUSACE  and  to  the  field  as  soon  as 
new  data  are  available. 

Background 

In  accordance  with  direction 
prescribed  by  Section  201  of  the  Water 
Resources  Development  Act  of  1992,  the 
Department  of  the  Army  conducted  a 
study  of  the  ciurent  ability  to  pay 
regulations  for  fiood  control  projects. 
This  study  found,  that  while  non- 
Federal  cost  shares  for  most  structural 
flood  control  projects  were  less  than  35 
percent,  in  some  cases  (16  percent  of  the 
J  rejects  in  a  sample  group  studied),  the 
non-Federal  shares  exceeded  35  percent, 
due  to  the  high  cost  for  LERRD.  In 
addition,  while  for  a  majority  of  projects 
the  non-Federal  per  capita  cost  of 
construction  (total  non-Federal  share  of 
construction  costs  divided  by  the 
population  included -within  the 
geographic  jurisdiction  of  the  non- 
Federal  project  sponsor)  was  less  than 
$300,  a  significant  number  (34  percent 
of  the  sample  studies)  had  per  capita 
non-Federal  costs  that  exceeded  that 
amount.  Given  these  circumstances,  we 
concluded  that  there  should  be  an 
adjustment  in  the  normal  non-Federal 
cost  share  based  upon  the  high  cost 
criteria. 

The  single  response  to  the  proposed 
amended  rule  was  fully  supportive  of 
the  recommended  procedure  for  projects 
with  high  non-Federal  cost  shares. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  is  not  a  major  rule  within 
the  meaning  of  Executive  Order  12866, 
because  it  is  not  likely  to  resuh  in:  (1) 
An  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 


Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  effects  on 
competition,  emploN-ment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

Pursuant  to  5  U.S.C.  Section  605(b),  I 
hereby  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Furthermore,  the  number  of  entities 
affected  by  this  rule  is  small,  and  it 
imposes  few,  if  any,  administrative 
burdens  of  any  sort  on  small  entities. 

List  of  Subjects  in  33  CFR  Part  241 

Community  facilities.  Flood  control. 
Intergovernmental  relations.  Water 
resources. 

For  purposes  set  out  in  the  preamble, 
33  CFR  Part  241  is  amended  as  follows: 

PART  241— FLOOD  CONTROL  AND 
COST  SHARING  REQUIREMENTS 
UNDER  THE  ABILITY  TO  PAY 
PROVISION 

1.  The  authority  for  part  241  is  revised 
to  read  as  follows: 

Authority:  Sec.  103(m).  Pub.  L.  99-662, 
100  Stat.  4082  (33  U.S.C  2201  et  seq.).  as 
amended  by  Sec.  201.  Pub.  L.  102-580.  106 
Stat.  4797  (33  U.S.C.  2201  el  seq.) 

2.  Sections  241.1  through  241.3  arc 
revised  to  read  as  follows: 

§241.1    Purpose. 

This  rule  gives  general  instructions  on 
the  implementation  of  section  103(m)  of 
the  Water  Resources  Development  Act 
of  1986,  Pubhc  Law  99-662.  as 
amended  by  section  201  of  the  Water 
Resources  Development  Act  of  1992, 
Public  Law  102-588,  for  application  to 
flood  control  projects. 

§241.2    Applicability. 

This  rule  applies  to  all  U.S.  Army 
Corps  of  Engineers  Headquarters 
(HQUSACE),  elements  and  Major 
Subordinate  Commands  and  District 
Commands  of  the  Corps  of  Engineers 
having  Civil  Works  Responsibilities. 

§241.3    References. 

References  cited  in  paragraphs  (f)  thru 
(i)  may  be  obtained  from  USAGE  Pub. 
Depot,  CEIM-SP-D,  2803.  52d  Avenue. 
Hyattsville,  MD  20781-1102.  References 
cited  in  paragraphs  (d)  and  (e)  may  be 
obtained  from  the  National  Information 
Ser\ices,  5285  Port  Roval  Road, 
Springfield.  VA  2216l!  References  (a), 
(b)  and  (c)  may  be  reviewed  in  your 
local  library  or  by  writing  vour  local 
Congressperson. 


5134         Federal  Register  /  Vol.  60,  No.  17  /  Thursday,  January  26,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  17  /  Thursday,  January  26.  1995  /  Rules  and  Regulations 


5135 


(a)  Water  Resources  Development  Act, 
1986.  Public  Law  99-662,  100  Stat. 
4082.  33  U.S.C  2201  et  seq. 

(b)  Water  Resources  Development  Act 
1992,  Public  Law  102-580, 106  Stat. 
4797.  33  U.S.C  2201  et  seq. 

(c)  U.S.  Water  Resources  Council, 
Economic  and  Environmental  Principles 
and  Guidelines  for  Water  and  Related 
Land  Resources  Implementation 
Studies,  March  10, 1983. 

(d)  Office  of  Personnel  Management, 
PPM  Bulletin  591-30. 

(e)  Office  of  Personnel  Management. 
FPM  591-32. 

(0  U.S.  Army  Corps  of  Engineers, 
Engineer  Regulation  1165-2-29. 

(g)  U.S.  Army  Corps  of  Engineers, 
Engineer  Regulation  1165-2-121. 

(h)  U.S.  Army  Corps  of  Engineers, 
Engineer  Regulation  1165-2-131. 

(i)  U.S.  Army  Corps  of  Engineers, 
Engineer  Regulation  405-1-12. 

3.  Section  241.5  is  amended  by 
adding  paragraph  (d): 

§241.5    Procedures  (or  estimating  the 
Attemative  Cost  Sliare. 

***** 

(d)  Additional  consideration  for  high 
cost  projects.  For  any  project  where  the 
normal  non-Federal  share  exceeds  35 
percent,  and  the  per  capita  non-Federal 
cost  (i.e.,  normal  non-Federal  share  of 
total  construction  costs  divided  by  the 
population  in  the  sponsor's  geographic 
jurisdiction)  exceeds  $300,  the  non- 
Federal  share'under  the  ability  to  pay 
provision  will  be  either  LERRD's  (i.e., 
no  cash  requirement)  or  35  percent, 
whichever  is  greater.  If  LERRD's  exceed 
50  percent,  the  non-Federal  share 
remains  at  50  percent.  Projects  which 
qualify  under  the  benefits  and  income 
tests  virill  receive  the  reduction  under 
the  high  cost  criteria  only  if  the  high 
cost  criteria  results  in  a  greater 
reduction  in  the  non-Federal  cost  share. 

§241.6    [Amended] 

4.  In  §  241.6(a),  the  abbreviation 
"LCA"  is  revised  to  read  "PCA". 

5.  In  §  241.7.  the  terms  "Local 
Cooperation  Agreement"  and  "LCA"  are 
revised  to  read  "Project  Cooperation 
Agreement  and  "PCA"  respectively.  In 
addition,  this  section  is  amended  by 
revising  paragraph  (c)(2),  and  the  first 
sentence  of  paragraph  (e)(2)  as  follows: 

§241.7    AppHcation  of  test 

***** 

(c)*  *  • 

(2)  An  exhibit  attached  to  the  Project 
Cooperation  Agreement  (PCA)  will 
include  the  Benefits  Based  Floor  (BBF) 
determined  in  §  241.5(a):  the  EUgibility 
Factor  (EF)  determined  in  §  241.5(b):  If 
the  Eligibility  Factor  is  greater  than  zero 


but  less  than  one,  the  estimated 
standard  non-Federal  share;  the  formula 
used  in  determining  the  ability  to  pay 
share  as  described  in  §  241.5(c)(1) 
through  (c)(4);  and  a  display  of  the  non- 
Federal  cost  share  under  the  high  cost 
criteria  described  in  §  241.5(d). 
*        •        •        •        • 

(e)*  •  • 

(2)  The  non-Federal  sp)onsor  will  he 
required  to  provide  a  cash  payment 
equal  to  the  minimum  of  five  percent  of 
estimated  project  costs,  regardless  of  the 
outcome  of  the  ability  to  pay  test,  unless 
any  or  all  of  the  five  percent  cash 
requirement  is  waived  by  application  of 
the  high  cost  criteria  described  in 
§  241.5(d).  •  •   * 
***** 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  95-1733  Filed  1-25-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[DC  11-1-6741;  FRL-5137-q 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  District 
of  Columbia;  Oxygenated  Gasoline 
Program 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  District  of  Columbia. 
This  revision  establishes  and  requires 
the  implementation  of  an  oxygenated 
gasoline  program  in  the  District  of 
Columbia.  The  intended  effect  of  this 
action  is  to  approve,  in  a  Umited 
fashion,  those  subsections  of  the  District 
of  Columbia  Municipal  Regulations 
(DCMR)  which  pertain  to  oxygenated 
gasoline.  It  is  also  the  effect  of  this 
action  to  disapprove,  in  a  limited 
fashion,  those  subsections  of  the  DCMR 
which  pertain  to  oxygenated  gasoline. 
This  action  is  being  taken  under  section 
110  of  the  Clean  Air  Act  (CAA). 
EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  February  27, 1995. 
ADORESSEiS:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III.  841  Chestnut  Building. 
Philadelphia.  Pennsylvania  19107;  the 
Air  and  Radiation  Docket  and 


Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460;  and  District  of 
Columbia  Department  of  Consumer  and 
Regulatory  Affairs,  2100  Martin  Luther 
King  Ave,  SE.,  Washington,  DC  20020. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Kelly  L.  Bunker,  (215)  597-4554. 
SUPPLEMENTARY  INFORMATION:  On  July  5. 
1994  (59  FR  34401).  EPA  published  a 
notice  of  proposed  rulemaking  (NPR)  for 
the  District  of  Columbia.  The  NPR 
proposed  limited  approval/limited 
disapproval  of  the  District  of  Columbia's 
oxygenated  gasoline  regulation.  The 
formal  SIP  revision  was  submitted  by 
the  District  of  Columbia's  Department  of 
Consumer  and  Regulatory  Affairs  on 
October  27, 1993. 

The  District  of  Columbia  had 
submitted  an  oxygenated  gasoline  SIP 
on  January  7, 1993.  However,  on  July  6, 
1993  EPA  deemed  the  SIP  incomplete 
due  to  the  fact  that  the  regulations  were 
emergency  and  had  an  expiration  of 
April  6, 1993  and  because  the  SIP  was 
submitted  to  EPA  by  an  unauthorized 
authority.  This  incompleteness 
determination  started  the  18  month 
sanctions  clock  and  the  24  month 
Federal  implementation  plan  (FIP) 
clock.  The  October  27,  1993  oxygenated 
gasoline  SIP  submittal,  which  is  the 
subject  of  this  rulemaking  action, 
stopped  the  18  month  sanctions  clock 
but  did  not  stop  the  24  month  FIP  clock. 

Other  specific  requirements  of  the 
District  of  Columbia's  oxygenated 
gasoline  regulation  and  the  rationale  for 
EPA's  proposed  action  are  explained  in 
the  NPR  and  will  not  be  restated  here. 
No  public  comments  were  received  on 
the  NPR. 

Final  Action 

EPA  is  approving  those  subsections  of 
20  DCMR  which  pertain  to  oxygenated 
gasoline  as  a  revision  to  the  District  of 
Columbia  SIP.  Those  subsections  of  20 
DCMR  include  chapter  1,  section  199 
definitions  for  the  terms  blending  plant, 
distributor,  non-oxygenated  gasoline, 
oxygenate,  oxygenated  gasoline, 
oxygenated  gasoline  control  period, 
oxygenated  gasoline  control  area, 
refiner,  refinery,  retailer,  retail  outlet, 
terminal,  wholesale  purchaser- 
consumer;  chapter  5,  section  500, 
subsections  500.4  and  500.5;  shapter  5, 
section  502,  subsection  502.18;  chapter 
9,  section  904,  subsections  904.1  and 
904.2.  EPA  is  also  disapproving  those 
subsections  of  20  DCMR  which  pertain 
to  oxygenated  gasoline  for  the  limited 
purpose  of  allowing  the  District  of 
Columbia  the  opportunity  to  correct  the 
deficiencies  previously  identified  by 
EPA  in  the  NPR.  The  deficiencies 


identified  in  the  NPR  are  the  lack  of:  (1) 
A  definition  for  the  term  "carriers";  (2) 
a  sampling  procedure;  and  (3) 
procedures  for  the  calculation  of  oxj'gen 
content  in  the  gasoline  sampled;  the 
absence  of  which  compromise  the 
enforceability  of  the  regulation  and  are 
deficiencies  under  section  110(a)(2)  of 
the  Clean  Air  Act.  This  final  limited 
disapproval  begins  a  new  18  month 
sanctions  clock.  The  24  month  FIP  clock 
continues  to  run. 

Because  of  the  previously  identified 
deficiencies,  EPA  cannot  grant  full 
approval  of  this  rule  under  section 
110(k)(3)  and  part  D.  Also,  because  the 
submitted  rule  is  not  com]>osed  of 
separable  parts  which  meet  all  the 
apphcable  requirements  of  the  CAA, 
EPA  cannot  grant  partial  approval  of  the 
rule  under  section  110(k)(3).  However. 
EPA  may  grant  a  limited  approval  of  the 
submitted  rule  under  section  110(k)(3) 
in  light  of  EPA's  authority  pursuant  to 
section  301(a)  to  adopt  regulations 
necessary  to  further  air  quality  by 
strengthening  the  SIP.  The  approval  is 
limited  becquse  EPA's  action  also 
contains  a  simultaneous  limited 
disapproval,  due  to  the  fact  that  the  rule 
does  not  meet  the  section  110(a)(2) 
requirement  because  of  the  noted 
enforcement  deficiencies.  Thus,  EPA  is 
approving  the  oxygenated  gasoline 
regulations  found  in  20  DCMR  chapter 
1.  section  199  definitions  for  the  terms 
blending  plant,  distributor,  non- 
oxygenated  gasoline,  oxygenate, 
oxygenated  gasoline,  oxygenated 
gasoline  control  period,  oxygenated 
gasoline  control  area,  refiner,  refinery, 
retailer,  retail  outlet,  terminal, 
wholesale  purchaser-consumer;  chapter 
5,  section  500,  subsections  500.4  and 
500.5;  chapter  5,  section  502.  subsection 
502.18;  chapter  9,  section  904. 
subsections  904.1  and  904.2.  which 
were  submitted  by  the  District  of 
Columbia  under  sections  110(k)(3)  and 
301(a)  of  the  CAA,  for  the  limited 
purpose  of  strengthening  the  EMstrict  of 
Columbia  SIP. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Aif  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 


grounds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

At  the  same  time,  EPA  is  also 
disapproving  the  District  of  Columbia 
ox>'genated  gasoline  rule  because  it 
contains  deficiencies  that  have  not  been 
corrected  as  required  by  section 
110(a)(2)  of  the  CAA.  and,  as  such,  the 
rule  does  not  fully  meet  the 
requirements  of  part  D  of  the  CAA. 
Under  section  J  79(8)(2).  if  the 
Administrator  disapproves  a  submission 
under  section  llO(k)  for  an  area 
designated  nonattainment,  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  apply  twie  of  the 
sanctions  set  forth  in  section  1 79(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a)  will 
begin  at  the  time  EPA  publishes  final 
notice  of  this  disapproval.  The  18 
month  sanctions  clock  for  the  District  of 
Columbia  oxygenated  gasoline 
regulation  begins  on  Jfujuary  26. 1995. 
Moreover,  the  24  month  clock  for  the 
FIP  requirement  under  section  110(c) 
continues  to  run. 

EPA's  disapproval  of  the  State  request 
under  section  110  and  subchapter  I,  part 
D  of  the  CAA  does  not  affect  any 
existing  requirements  applicable  to 
small  entities.  Any  pre-existing  Federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  its  state- 
enforceability.  Moreover.  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  and 
impose  any  new  Federal  requirements- 
Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 
.   This  action  makes  final  the  action 
proposed  at  59  FR  34401.  As  noted 
elsewhere  in  this  document,  EPA 
received  no  public  comment  on  the 
proposed  action.  As  a  direct  result,  the 
Regional  Administrator  has  reclassified 
this  action  fi-om  a  Table  2  to  a  Table  3 
under  the  processing  |>rocedures 


established  at  54  FR  2214.  January  19. 
1989.  as  revised  by  an  October  4,  1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  pubUc  of  these 
tables. 

'  The  OMB  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action,  pertaining  to  the  District  of 
Columbia's  oxygenated  gasoline 
regulation,  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  27,  iq95. 
Filing  a  petition  for  reconsideratimi  by  ' 
the  Administrator  of  this  final  rule  does 
not  affect  the  finahty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sabjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  December  29. 1994. 
Peter  H.  Koetmayer. 
Regional  Administrator.  Region  III. 

Chapter  1.  title  40.  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671  q. 

Sutjpart  J — District  of  Columt>ia 

2.  Section  52.470  is  amended  by 
adding  paragraphs  (c)(28)  to  read  as 
follows: 

§52.470    Identification  of  plan. 

•  »  »  ft  • 

(c)*   *   * 

(28)  Revisions  to  20  District  of 
Columbia  Municipal  Regulations 
(DCMR)  pertaining  to  oxygenated 
gasoline  submitted  on  October  22. 1993 
by  the  District  of  Columbia's 
Ciepartment  of  Consumer  and 
Regulator}'  Affairs. 

(i)  Incorporation  bv  reference. 

(A)  Letter  of  October  22,  1993  from 
the  District  of  Columbia's  Department  of 
CQnsumer  and  Regulatory  Affairs 
transmitting  the  oxygenated  gasoline 
regulations. 
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(B)  District  of  Columbia  Register  dated 
July  30. 1993  containing  20  DCMR 
chapter  1,  Section  199  definitions  for 
the  terms  blending  plant,  distributor, 
non-oxygenated  gasoline,  oxygenate, 
oxygenated  gasoline,  oxygenated 
gasoline  control  period,  oxygenated 
gasoline  control  area,  refiner,  refinery, 
retailer,  retail  outlet,  terminal, 
wholesale  purchaser-consumer;  Chapter 
5.  Section  500,  subsections  500.4  and 
500.5;  chapter  5,  section  502,  subsection 
502.18;  Chapter  9,  section  904, 
subsections  904.1  and  904.2.  effective 
September  30. 1993. 

(ii)  Additional  material. 

(A)  Remainder  of  October  22.  1993 
District  of  Columbia  submittal. 

3.  Section  52.472  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  52.472    Approval  status. 

***** 

(e)  Limited  approval/kmited 
disapproval  of  revisions  to  20  District  of 
Columbia  Municipal  Regulations 
Chapter  1.  Section  199  definitions  for 
the  terms  blending  plant,  distributor, 
non-oxygenated  gasoline,  oxygenate, 
oxygenated  gasoline,  oxygenated 
gasoline  control  period,  oxygenated 
gasoline  control  area,  refiner,  refinery, 
retailer,  retail  outlet,  terminal, 
wholesale  purchaser-consumer;  Chapter 
5,  Section  500,  Subsections  500.4  and 
500.5;  Chapter  5,  Section  502, 
Subsection  502.18;  Chapter  9,  Section 
904,  Subsections  904.1  and  904.2 
submitted  on  October  22, 1993  by  the 
District  of  Columbia's  Department  of 
Consumer  and  Regulatory  Affairs.  The 
District  of  Columbia  oxygenated 
gasoline  regulation  is  deficient  in  that  it 
lacks  the  following:  A  definition  for  the 
term  "carriers";  a  sampling  procedure; 
and  procedures  for  the  calculation  of 
oxygen  content  in  the  gasoline  sampled; 
the  absence  of  which  compromise  the 
enforceability  of  the  regulation  and  are 
deficiencies  under  section  110(a)(2)  of 
the  Clean  Air  Act. 

|FR  Doc.  95-1933  Filed  1-25-95:  8:45  ami 
BILUNG  CODE  65«0-S0-F 


40  CFR  Part  52 
[NC-064-2-6642a;  FnL-6138-61 

Approval  and  Promulgation  of 
Implementation  Plans  North  Carolina: 
Approval  of  Revisions  to  the 
Implementation  Plan 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  January  7,  1994,  the  State 
of  North  Carolina,  through  the  North 


Carolina  Department  of  Environment, 
Health  and  Natural  Resources, 
submitted  revisions  to  the  North 
Carolina  State  Implementation  Plan 
(SIP).  These  revisions  extend  the 
Reasonably  Available  Control 
Technology  (RACT)  regulations  for 
emissions  of  Volatile  Organic 
Compounds  (VOC)  to  new  and 
expanded  nonattainment  areas  for  ozone 
(O3);  amend  several  definitions;  add 
compliance  schedules  for  sources 
located  in  O.^  nonattainment  areas; 
amend  the  alternative  compliance  and 
exemption  from  compliance  schedule 
regulations;  amend  the  graphic  arts 
regulation;  add  new  regulations  for 
several  types  of  VOC  sources;  and  add 
an  interim  regulation  for  categories  of 
sources  for  which  RACT  guidelines  are 
being  developed. 

DATES:  This  final  rule  is  effective  March 
27.  1995  unless  notice  is  received  by 
February  27.  1995  that  someone  wishes 
to  submit  adverse  or  critical  comments. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Randy  Terry. 
Regulatory  Planning  and  Development 
Section.  Air  Programs  Branch.  Air, 
Pesticides  &  Toxics  Management 
Division.  Region  IV  Environmental 
Protection  Agency.  345  Courtland 
Street.  NE..  Atlanta.  Georgia  30365. 

Copies  of  the  material  submitted  by 
the  NCDEHNR  may  be  examined  during 
normal  business  hours  at  the  following 
locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SVV..  Washington.  DC 
20460. 

Environmental  Protection  Agency. 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365. 

North  Carolina  Department  of 
Environment,  Health  and  Natural 
Resources,  512  North  Salisbury  Street, 
Raleigh,  North  Carolina  27604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Terry,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  Air,  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta.  Georgia 
30365.  Thetelephone  number  is  404/ 
347-3555  ext.  4212. 
SUPPLEMENTARY  INFORMATION:  On 
January  7, 1994,  the  State  of  North 
Carolina,  through  the  North  Carolina 
Department  of  Environment,  Health  and 
Natural  Resources,  submitted  revisions 
to  the  North  Carolina  SIP.  These 


revisions  extend  the  RACT  for 
emissions  of  VOCs. 

Pre-enactment  Nonattainment  Areas 
With  Extended  Boundaries 

Under  the  pre-amended  Clean  Air 
Act,  ozone  ncnattainment  areas  were 
required  to  adopt  RACT  rules  for 
sources  of  VOC  emissions.  EPA  issued 
three  sets  of  control  technique 
guidelines  (CTGs)  documents, 
establishing  a  "presumptive  norm"  for 
RACT  for  various  categories  of  VOC 
sources.  The  three  sets  of  CTGs  were:  (1) 
Group  I — those  issued  before  January 
1978  (15  CTGs);  (2)  Group  II— those 
issued  in  1978  (9  CTGs);  and  (3)  Group 
III — those  issued  in  the  early  1980's  (5 
CTGs).  Those  sources  not  covered  by  a 
CTG  were  called  non-CTG  sources.  EPA 
determined  that  the  area's  attainment 
date  determined  which  RACT  rules  the 
area  needed  to  adopt  and  implement. 
Under  section  172,  ozone  nonattainment 
areas  were  generally  required  to  attain 
the  ozone  standard  by  December  31, 
1982.  Those  areas  that  submitted  an 
attainment  demonstration  projecting 
attainment  by  that  date  were  required  to 
adopt  RACT  for  sources  covered  by  the 
Group  I  and  II  CTGs.  Those  areas  tJiat 
sought  an  extension  of  the  attainment 
date  to  as  late  as  December  31, 1987, 
under  section  172  were  required  to 
adopt  RACT  for  all  CTG  sources  and  for 
all  major  non-CTG  sources. 

Under  the  pre-amended  Act,  EPA 
designated  the  Charlotte  area 
(Mecklenburg  County)  as 
nonattainment.  The  State  established  a 
pre-enactment  attainment  date  of 
December  31. 1982.  for  the  Charlotte 
nonattainment  area  and,  therefore, 
RACT  was  required  for  the  Group  I  and 
II  CTG's. 

However,  the  Charlotte  area  did  not 
attain  the  ozone  standard  by  the 
approved  attainment  date.  On  May  26, 
1988,  EPA  notified  the  Governor  of 
North  Carolina  that  portions  of  the  SIP 
were  inadequate  to  attain  and  maintain 
the  ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15,  1990,  amendments  to  the 
1977  CAA  were  enacted.  Public  Law 
101-549. 104  Stat.  2399,  codified  at  42 
U.S.C.  7401-7671q.  In  amended  section 
182(a)(2)(A)  of  the  CAA,  Congress 
statutorily  adopted  the  requirement  that 
pre-enactment  ozone  nonattainment 
areas  that  retained  their  designation  of 
nonattainment  and  were  classified  as 
marginal  or  above  fix  their  deficient 
RACT  rules  for  ozone  by  May  15. 1991 
The  Charlotte  area  retained  its 
designation  of  nonattainment  and  was 
classified  as  moderate.  (See  56  FR  56694 
(Nov.  6,  1991)).  The  State  submitted 


revisions  to  meet  the  RACT  fix-up 
requirement  and  EPA  has  approved 
these  revisions.  These  revisions  t>ecame 
effective  on  August  22. 1994. 

Section  182(b)(2)  of  the  amended  Act 
requires  states  to  adopt  RACT  rules  for 
all  areas  designated  nonattainment  for 
ozone  and  classified  as  moderate  or 
above.  There  are  three  parts  to  the 
section  182(b)(2)  RACT  requirement:  (1) 
RACT  for  sources  covered  by  an  existing 
CTG — i.e.,  a  CTG  issued  priw  to  the 
enactment  of  the  CAA  of  1990;  (2)  RACT 
for  sources  covered  by  a  post-enactment 
CTG;  and  (3)  all  major  sources  not 
covered  by  a  CTG.  This  section  of  the 
CAA  requires  nonattainment  areas  that 
previously  were  exempt  from  [certain] 
RACT  requirements  to  "catch  up"  to 
those  nonattainment  areas  that  became 
subject  to  those  requirements  duruig  an 
earlier  period.  In  addition,  it  requires 
newly  designated  ozone  nonattainment 
areas  to  adopt  RACT  rules  consistent 
with  those  required  few  previously 
designated  nonattainment  areas.  Since 
the  Charlotte  area  was  previously 
required  to  adopt  RACT  for  Groups  1 
and  II  CTG's.  to  meet  the  RACT  catch- 
up requirement  the  State  needed  to 
submit  RACT  rules  for  Group  III  CTG's 
and  major  non-CTG  sources  for  the  pre- 
enactment  nonattainment  area. 

pi  addition  to  the  pre-enactment 
nonattainment  area  retaining  its 
nonattainment  designation.  EPA  also 
extended  the  nonattainment  area 
boundaries  to  include  Gaston  Coimty 
(56  FR  56694).  Therefore,  these  portions 
of  the  extended  nonattainment  area  also 
are  subject  to  RACT  as  defined  in 
section  182(b)(2).  Also,  under  the  RACT 
catch-up  provision  of  section  182(b)(3). 
the  State  was  required,  for  these 
portions  of  the  nonattainment  area,  to 
submit  RACT  rules  covering  all  pre- 
enactment  CTGs,  to  identify  all  sources 
the  State  anticipates  will  be  covered  by 
a  post  enactment  CTG  and  to  submit 
non-CTG  rules  for  all  remaining  major 
sources — 100  tons  per  year — of  VOC 
emissions. 

EPA  is  approving  the  following 
revisions  to  the  North  Carolina  SIP. 
because  they  are  consistent  with  the 
requirements  set  forth  in  the  Clean  Air 
Act. 

15|4  NCAC  2D  .0518  Miscellaneous 
Vdilatile  Organic  Compound  Emissions 

North  Carolina  amended  this  rule  to 
prohibit  sources  located  in  the  new  O.1 
nonattainment  areas  that  were  covered 
by  the  grandfathering  provision  in  the 
coating  regulations  in  section  ISA 
NCAC  2D  .0900  from  continuing  to  be 
covered  by  the  grandfathering  provision. 


ISA  NCAC  2D  .0901  Definitions 

North  Carolina  amended  this  rule  to 
change  the  definition  of  "potential  to 
emit."  "topcoat,"  and  "volatile  organic 
compounds."  The  revisions  are 
consistent  with  EPA  definitions  for 
these  terms. 

ISA  NCAC  2D  .0902  Applicability 

North  Carolina  amended  this  rule  to 
extend  the  RACT  regulations  to  the  new 
and  expanded  O3  nonattainment  areas. 
The  exemption  for  plant  sites  that  have 
the  pKJtential  to  emit  less  than  100  tons 
per  year  is  being  deleted. 

ISA  NCAC  2D  .0907  Compliance 
Schedules  for  Sources  in  Nonattainment 
Areas 

North  Carolina  amended  this  rule  to 
establish  compliance  schedules  for 
sources  located  in  the  new 
nonattainment  areas.  These  schedules 
are  consistent  with  requirements  for 
implementation  in  the  CAA. 

ISA  NCAC  2D  .0910  AltemaUve 
Compliance  Schedules 

North  Carohna  amended  this  rule  to 
extend  it  to  new  and  expanded  O3 
nonattainment  areas.  This  rule  sets  forth 
procedures  to  follow  for  establishing 
alternative  compliance  with  applicable 
rules  in  section  15A  NCAC  2D  .0900. 

ISA  NCAC  2D  .091 1  Exception  From 
Compliance  Schedules 

North  Carolina  amended  this  rule  to 
extend  it  to  new  and  expanded 
nonattainment  areas  for  O3.  This  rule 
exempts  sources  from  compliance 
schedules  in  15A  NCAC  2D  .0907  that 
are  already  in  compliance  with 
applicable  rules  in  15A  NCAC  2D  .0900. 

ISA  NCAC  2D  .0936  Graphic  Arts 

North  Carolina  amended  this  rule  to 
exempt  facilities  where  the  potential 
emissions  of  VOCs  are  less  than  100 
tons  per  year.  The  equivalency 
calculation  method  is  also  being 
clarified. 

ISA  NCAC  2D  .0947  Manufacture  of 
Synthesized  Pharmaceutical  Products 

This  is  a  new  rule  that  hmits 
emissions  of  VOCs  frcMn  syoithesized 
pharmaceutical  products  manufacturing 
facilities.lt  is  consistent  with  EPA's  CTG 
for  Pharmaceutical  facilities. 

ISA  NCAC  2D  .0948  VOC  Emissions 
From  Transfer  Operations 

This  is  a  new  rule  that  limits  the 
emission  of  VOCs  from  transfer 
operations  not  elsewhere  covered  in 
section  ISA  NCAC  2D  .0900.  These 
requirements  are  the  same  as  those 


which  currently  apply'to  such 
operations. 

ISA  NCAC  2D  .0949  Storage  of 
Miscellaneous  Volatile  Organic 
Compounds 

This  is  a  new  rule  that  limits 
emissions  of  VOCs  from  storage  of  VOCs 
not  elsewhere  covered  in  section  ISA 
NCAC  2D  .0900.  These  requirements  are 
the  same  as  those  that  currently  apply 
to  such  operations. 

ISA  NCAC  2D  .0950  Interim  Standards 
for  Certain  Source  Categories 

This  is  a  new  rule  covering  various 
source  categories  for  which  RACT 
guidelines  are  being  developed.  The 
purpose  of  this  rule  is  to  require  major 
sources  in  these  categories  to  reduce 
emissions  by  at  least  85  percent  by 
weight  until  specific  regulations  are 
adopted  for  these  source  categories 
establishing  specific  RACT  control 
requirements.  The  specific  RACT 
requirements  for  these  sources  will  be 
addressed  in  a  separate  document. 

However.  Nortn  Carolina  has  not  fully 
met  the  VOC  RACT  Catch-Up 
requirement  by  the  approval  of  this  rule. 
States  are  required  to  adopt  and  submit 
rules  for  each  of  the  eleven  source 
categories  listed  in  the  April  16.  1992. 
General  Preamble  (57  FR  13498).  by 
November  15.  1994.  even  if  no  CTG  has 
been  issued.  Since  EPA  has  not  issued 
those  CTGs.  the  states  must  submit 
regulations  requiring  a  RACT  level  of 
control  for  sources  in  those  categories. 
North  Carolina  was  notified  of  this 
requirement  in  a  letter  from  EPA  Region 
IV  Air  Programs  Branch  dated. 
September  26. 1994. 

ISA  NCAC  2D  .0951  Miscellaneous 
Volatile  Organic  Compound  Emissions 

This  is  a  new  rule  that  establishes 
control  requirements  for  sources  of 
VOCs  not  elsewhere  covered  in  section 
ISA  NCAC  2D  .0900  that  use  VOCs  as 
solvents,  carriers,  material  processing 
media,  or  industrial  chemical  reacfants 
or  in  other  similar  uses. 

ISA  NCAC  2D  .0952  Petition  for 
Alternative  Controls 

This  is  a  new  rule  that  establishes 
procedures  to  follow  to  allow  alternative 
controls  to  those  required  in  section 
ISA  NCAC  2D  .0900. 

Final  Action 

In  this  document.  EPA  is  approving 
the  revisions  to  the  North  Carolina 
Environmental  Management  regulations 
listed  above.  The  EPA  is  publishing  this 
action  without  prior  proposal  because 
the  EPA  views  this  as  a 
noncontroversial  amendment  and 
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anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective  March 
27, 1995  unless,  by  February  27,  1995, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  March  27,  1995. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Amendments  enacted  on 
November  15,  1990.  The  EPA  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment. 

Under  section  307(b)(1)  of  the  Act,  42 
U.S.C.  7607  (b)(1),  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  27, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finaUty  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Act,  42  U.S.C.  7607 
(b)(2).) 

The  OMB  has  exempted  these  actions 
from  review  under  Executive  Order 
12866. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  fle.xibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 


impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
fiexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  January  3,  1995. 
Patrick  M.  Tobin, 

Acting  Regional  Administrator. 

Part  52  of  chapter  I.  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42. U.S.C.  7401-7671q. 

Subpart  II— [Amended] 

2.  Section  52.1770  is  amended  by 
adding  paragraph  (c)(77)  to  read  as 
follows: 

§  52.1770    Identification  of  plan. 

***** 

(c)*  *  * 

177)  Revisions  to  the  VOC  RACT 
regulations,  and  other  miscellaneous 
revisions  to  the  North  Carolina  State 
Implementation  Plan  which  were 
submitted  on  January  7, 1994. 

(i)  Incorporation  by  reference. 

(A)  Amendments  to  North  Carolina 
regulations  15A  NCAC  2D  .0518, 
2D.0531,  2D.0532,  2D.0901,  and 
2D.0936,  effective  on  December  1,  1993. 

(B)  Amendments  to  North  Carolina 
regulations  15A  NCAC  2D.0902, 


2D.0907,  2D.0910.  2D.0911,  2D.0947, 
2D.0948,  2D.0949,  2D.0950,  2D.0951, 
and  2D.0952  effective  on  July  1, 1994. 

(ii)  Other  material.  None. 
[FR  Doc.  95-1934  Filed  1-25-95;  8:45  am) 

BILUNG  CODE  6560-SO-F 

40  CFR  Part  799 
[OPPTS-42178;  FRL-4925-9] 
RIN  207&-AB94 

Testing  Consent  Order  for  Glycidyl 
Methacrylate 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  Consent  Agreement  and 
Order;  Final  Rule. 

summary:  EPA  has  issued  a  Testing 
Consent  Order  (Order)  that  incorporates 
an  Enforceable  Consent  Agreement 
(ECA)  pursuant  to  the  Toxic  Substances 
Control  Act  (TSCA)  with  Air  Products 
and  Chemicals,  Inc.,  The  Dow  Chemical 
Company,  Mitsubishi  Gas  Chemical 
America,  Inc.,  NOF  America 
Corporation,  and  San  Esters  Corporation 
(the  Companies).  The  Companies  have 
agreed  to  perform  certain  health  effects 
tests  on  glycidyl  methacrylate  (GMA; 
CAS  No.  106-91-2).  This  document 
summarizes  the  ECA,  adds  GMA  to  the 
list  of  chemical  substances  and  mixtures 
subject  to  testing  consent  orders,  and 
announces  that  export  notification 
requirements  apply  to  GMA. 
EFFECTIVE  DATE:  January  26. 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Willis,  Acting  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics,  Rm. 
E-543B,  401  M  St..  SW.,  Washington, 
DC  20460.  (202)  554-1404,  TDD  (202) 
554-0551. 

SUPPLEMENTARY  INFORMATION:  This 
document  amends  40  CFR  799.5000  by 
adding  GMA  to  the  list  of  chemical 
substances  and  mixtures  subject  to 
testing  consent  orders  and  export 
notification  requirements. 

I.  Background 

GMA.  a  glycidol  derivative,  is  an 
epoxy  resin  additive  used  in  paint 
coating  formulations  and  adhesive 
applications.  Its  armual  production 
volume  is  less  than  5  million  pounds. 
Approximately  42.000  workers  may  be 
exposed  to  GMA. 

In  its  third  report  to  the  EPA 
Administrator,  published  in  the  Federal 
Register  on  October  30, 1978  (43  FR 
50630),  the  Interagency  Testing  . 
Committee  (ITC)  designated  the  category 
of  glycidol  and  its  derivatives 
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(collectively  referred  to  as  "glycidyls") 
for  priority  consideration  for  health 
ejects  testing  with  regard  to  the 
fallowing  endpoints:  carcinogenicity, 
mutagenicity,  teratogenicity,  and  other 
adverse  health  effects,  with  particular 
eknphasis  on  the  reproductive  system. 
Epidemiological  studies  were  also 
recommended.  The  rationale  for  the 
o^ginal  designation  is  discussed  in  the 
same  Federal  Register  notice.  This 
chemical  category  was  defined  by  the 
ITC  as  all  substances  with  the  general 
f6rmula: 


o 

/    \ 

R-0-CH,CH-CH, 


vihere  R  is  a  hydrogen  atom  or  any 
alkyl,  aryl,  or  acyl  group.  R  is 
uhrestricted  as  to  the  number  and  type 
oi  substituents  it  may  carry. 

I  On  December  30.  1983.  EPA 
published  an  advance  notice  of 
proposed  rulemaking  (ANPR)  in  the 
Federal  Register  (48  FR  57562)  to 
require  testing  glycidyls  under  section 
4la)ofTSCA. 


In  the  November  7.  1991  Federal 
Register  (56  FR  57144).  EPA  published 
the  Notice  of  Proposed  Rulemaking  for 
Gjlycidol  and  its  Derivatives.  EPA 
evaluated  the  testing  needs  for  glycidyls 
ap  described  in  Unit  I.D.  of  the  Notice 
of  Proposed  Rulemaking  for  Glycidol 
and  its  Derivatives.  In  this  notice.  EPA 
proposed  that  GMA  manufacturers  test 
GMA  for  subchronic  toxicity, 
developmental  toxicity,  and  subchronic 
npurotoxicity  (functional  observation 
battery,  motor  activity,  and 
neuropathology).  Mutagenicity  testing  (a 
sex-linked  recessive  lethal  assay  and  a 
rodent  dominant  lethal  assay)  was 
proposed  for  glycidyl  acrylate  as  a 
representative  test  substance  for 
Siibgroup  VII-B  of  the  glycidyls,  of 
vybich  GMA  was  the  other  member. 


II.  Enforceable  Consent  Agreement 
Negotiations 

On  July  17.  1992.  EPA  published  a 
Federal  Register  notice  (57  FR  31714) 
announcing  an  "open  season."  The 
"open  season"  was  a  time  during  which 
manufacturers  could  submit  to  EPA 
proposals  for  testing  chemical 
substances  which  had  been  proposed  for 
testing  by  EPA  but  had  not  been  subject 
to  a  final  test  rule.  In  that  notice.  EPA 
indicated  that  it  would  review  the 
submissions  and  select  candidates  for 
negotiation  of  EGAs  pursuant  to  40  CFR 
part  790.  EPA  also  indicated  that  it 
would  later  publish  a  Federal  Register 
notice  soliciting  persons  interested  in 
participating  in  or  monitoring 
negotiations  for  the  development  of 
EGAs  on  the  chemical  substances 
selected. 

On  September  15.  1992.  the 
Companies  submitted  a  proposal  for 
testing  GMA  under  an  ECA  (Ref.  1).  The 
Companies  proposed  subchronic 
toxicity  testing  (including  an  evaluation 
of  male  reproductive  function), 
subchronic  neurotoxicity  testing 
(functional  observational  battery,  motor 
activity,  neuropathology,  and 
electrophysiology),  and  reproductive 
toxicity  testing. 

On  March  30.  1993.  EPA  published  a 
Federal  Register  notice  (58  FR  16669) 
establishing  EPA's  priority  for  initiating 
ECA  negotiations  on  certain  chemical 
substances.  The  notice  identified  GMA 
as  a  Tier  II  chemical  substance  for 
which  some  factors  were  considered 
favorable  to  proceed  towards  negotiating 
an  ECA.  This  notice  and  another 
Federal  Register  notice  (58  FR  19253. 
April  13. 1993)  gave  manufacturers  the 
opportunity  to  supplement  their  test 
proposals  for  Tier  II  chemical 
substances,  including  GMA. 

In  response  to  the  April  13,  1993 
Federal  Register  notice,  on  April  26, 
1993,  the  Companies  submitted  a 
supplement  to  their  September  15.  1992 
proposal  (Ref.  2). 

On  August  18,  1993,  EPA  published  a 
Federal  Register  notice  (58  FR  43893) 
that  solicited  interested  parties  to 


participate  in  or  monitor  ECA 
negotiations  on  GMA. 

On  November  18.  1993.  the 
Companies  submitted  a  draft  proposed 
ECA  package  for  GMA  (Ref.  3)  that 
offered  subchronic  toxicity  testing 
(including  an  evaluation  of  male 
reproductive  function),  subchronic 
neurotoxicity  testing  (functional 
observational  batter>'.  motor  activity, 
neuropathology,  and  electrophysiology). 
and  developmental  toxicity  testing. 

EPA  held  a  public  meeting  attended 
by  representatives  of  the  Companies  ami 
other  interested  parties  on  July  27.  1994. 
During  the  public  meeting  and 
following  the  meeting  (Refs.  4.  5,  and  6). 
consensus  was  reached  on  the  tests  to  be 
included  in  the  ECA  (See  Table  1 . 
■Required  Testing,  Test  Standards  and 
Reporting  Requirements  for  GMA". 
below.). 

On  October  18.  1994.  EPA  rf<  eived 
the  ECA  signed  by  the  Compaiiius.  On 
Januar>'  13.  1995.' EPA's  Assistant 
Administrator  for  Prevention.  Pesticides 
and  Toxic  Substances  signed  the  ECA 
and  accompanying  Order. 

III.  Proposed  Test  Rule 

EPA  has  decided  not  to  finalize  the 
proposed  test  rule  for  GMA  contained  iu 
the  proposed  test  rule  for  the  categnn,' 
glvcidol  and  its  derivatives  (56  FR 
57144.  November  7.  1991).  EPA  has 
instead  reached  agreement  with  the 
companies  that  the  GMA  testing 
requirements  in  the  proposed  rule  will 
be  met  by  implementing  the  ECA  and 
Order,  and  that  the  issuance  of  the  ECA 
and  Order  constitutes  final  EPA  action 
for  purposes  of  5  U.S.C.  704.  Should 
EPA  in  the  future  decide  that  it  requirt's 
additional  data  on  GMA,  the  Agency 
will  initiate  a  separate  action. 

IV.  Testing  Program 

Table  1  describes  the  requirod  testing, 
test  standards,  and  reporting  " 

requirements  for  GMA  under  the  ECA. 
This  testing  program  will  allow  EPA  to 
further  characterize  the  potential  health 
hazards  resulting  from  exposure  to 
GMA. 


Table  i  .—Required  Testing,  Test  Standards  and  Reporting  Requirements  for  GMA 


Description  of  Tests 


90  Day  Sut>chronic  Toxicity  Study  (Inhalation  in  rats) 

Functional  Observation  Battery:  Sutxhronic  (Inhalation  in  rats)  

Motor  Activity  Test:  Subchronic  (Inhalation  in  rats)  

Neuropattwlogy:  Subchronic  (Inhalation  In  rats) 

FufKtional  Ot)servation  Battery:  Acute  (Inhalation  in  rats)^ 

Motor  Activity  Test:  Acute  (Inhalation  in  rats)^  

Neuropathology:  Acute  (Inhalation  in  rats)^ 

Developmental  Toxicity  (Inhalation  In  New  Zealand  White  Ratibits) 
Mutagenicity:. 


Test  Standard  (40  CFR 
citation) 


(Appendix  I.) 
(Appendix  II.) 
(Appendix  II.) 
(Appendix  II) 
798.6050 
798.6200 
798.6400 
(Appendix  III.) 


Deadline  for  Final 
Report'  Months 


24 
24 
24 
24 

12« 
12* 
12* 
15 


Interim  Reports' 
Required  Num- 
ber 


JMI 


JMI 
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Table  1  .—Required  Testing.  Test  Standards  and  Reporting  Requirements  for  GMA— Continued 


tA 


S  Numt)er 


Sut>stance  or  mixture  name 


Descnption  of  Tests 

Test  Standard  (40  CFR 
citation) 

Deadline  for  Final 
Report'  Monttis 

Interim  Reports^ 
Required  Num- 
ber 

In  vivo  Mammalian  Bone  Marrow  Cytogenetics  Analysis— IP  OR  In  vivo 
Mammalian  Bone  Marrow  Cytogenetics  Test:  Micronudeus  Assay — tP. 

Gene  Mutations  in  Somatic  Celts  in  Culture  

798.5385  OR  798.5395 
798.5300 

24 
10 

3 

1 

1($-«1-2  Glycidyl  Methacrylate 


'  Number  of  morttis  after  the  effective  date  of  tt>e  consent  order. 

2  Intenm  reports  are  required  every  6  rrxxiths  from  ttie  effective  date  until  ttie  final  report  is  submitted.  This  column  shows  the  number  of  in- 
terim reports  required  for  each  test. 

3  If  EPA  determines  that  the  results  of  the  sutxhronic  neurotoxicity  studies  are  not  negative,  then  the  acute  neurotoxicity  studies  must  be  oer- 
formed. 

*  Figure  indicates  the  reporting  deadline,  in  months,  calculated  from  ttie  date  of  notification  to  the  test  sponsor  by  certified  letter  or  Federal 
Register  notice  that  the  Agency  has  determined  this  required  testing  must  be  performed. 


Testirjg 


Health  effects 


FR  Publication  Date 


January  26,  1995 


IFH  Doc.  9.5-1856  Filed  1-25-95;  8:45  am| 
BILUNQ  CODE  6$6O-50-F 


V.  Export  Notificatioii 

The  issuance  of  the  ECA  and  Order 
subjects  any  persons  who  export  or 
intend  to  export  the  chemical  substance 
GMA  (CAS  No.  106-91-2).  of  any 
purity,  to  the  export  notification 
requirements  of  section  12(b)  of  TSCA. 
The  listing  of  a  chemical  substance  or 
mixture  at  40  CFR  799.5000  serves  as 
notiHcation  to  persons  who  export  or 
intend  to  export  such  chemical 
substance  or  mixture  that  the  substance 
or  mixture  is  the  subject  of  an  ECA  and 
Ch-der  and  that  40  CFR  part  707  applies. 

VI.  Public  Record 

EPA  has  established  a  record  for  this 
ECA  and  Order  under  docket  number 
OPPTS-42178.  which  is  available  for 
inspection  Monday  through  Friday, 
excluding  legal  holidays,  in  Rm.  NE 
B607.  401  M  St..  SW..  Washington.  DC. 
20460  from  Noon  to  4  p.m.  Information 
claimed  as  Confidential  Business 
Information  (CBI).  while  part  of  the 
record,  is  not  available  for  public 
review.  This  record  contains  the  basic 
information  considered  in  developing 
this  ECA  and  Order,  and  consists  of  the 
following  information: 

A.  Supporting  Documentation 

(1)  Testing  Consent  Order  for  GMA, 
with  incorporated  Enforceable  Consent 
Agreement  and  associated  testing 
protocols  attached  as  appendices. 

(2)  Federal  Register  notices  pertaining 
to  this  notice,  the  Testing  Consent  Order 
and  the  Enforceable  Consent  Agreement, 
consisting  of: 

(a)  "Third  Report  of  the  Interagency 
Testing  Committee;  Receipt  of  the 
Report  and  Request  for  Comments"  (43 
FR  50630.  October  30, 1978). 

(b)  Advance  Notice  of  Proposed 
Rulemaking  for  Glycidol  and  its 
Derivatives  (48  FR  57562.  December  30. 
1983). 

(c)  Notice  of  Proposed  Rulemaking  for 
Glycidol  and  its  Derivatives  (56  FR 
57144.  November  7,  1991). 


(d)  Notice  of  Opportunity  to  Initiate 
Negotiations  for  TSCA  Section  4  Testing 
Consent  Agreements  (57  FR  31714.  July 

17.  1992). 

(e)  Notice  of  Testing  Consent 
Agreement  Development  for  Tier  I 
Chemical  Substances:  Solicitation  for 
Interested  Parties  (58  FR  16669.  March 
30.  1993). 

(f)  Notice  of  Testing  Consent 
Agreement  Development  for  Tiers  II  and 
III  Chemical  Substances;  Reopening  of 
Comment  Period  (58  FR  19253.  April 
13. 1993). 

(g)  Notice  of  Testing  Consent 
Agreement  Development  for  Listed 
Chemical  Substances;  Solicitation  for 
Interested  Parties  (58  FR  43893.  August 

18,  1993). 

(3)  Communications  consisting  of: 

(a)  Written  Letters. 

(b)  Telephone  contact  reports. 

(c)  Meeting  summaries. 

(4)  Reports  -  published  and 
unpublished  factual  materials. 

B.  References 

1.  Giycidyi  Methacrylate  Manufacturers 
Group.  Letter  from  Patrick  J.  Hurd  to  Gary  E. 
Timm.  Proposed  Testing  Program  for 
Glycidyl  Methacrylate.  Washington.  DC 
(September  15. 1992). 

2.  Glycidyl  Methacrylate  Industry  Group. 
Letter  from  Patrick  J.  Hurd  to  TSCA  Public 
Docket  Office.  Supplement  to  Glycidyl 
Methacrylate  Testing  Proposal.  Washington. 
DC.  (April  26,  1993). 

3.  Glycidyl  Methacrylate  Industry  Group. 
Letter  from  Patrick  J.  Hurd  to  Charles  M. 
Auer.  Draft  Enforceable  Consent  Agreement 
Proposal  for  Glycidyl  Methacrylate. 
Washington.  DC.  (November  18, 1993). 

4.  EPA.  Memorandum  from  Deborah  O. 
Norris  to  Charles  M.  Auer.  Use  of  Subchronic 
Neurotoxicity  Testing  as  a  Trigger  for  Acute 
Testing  as  Suggested  by  Industry  Panel  on 
GMA.  Washington.  DC.  (August  4. 1994). 

5.  Glycidyl  Methacrylate  Industry  Group. 
Letter  bom  Patrick  ].  Hurd  to  Charles  M. 
Auer.  Use  of  Acute  Tests  and  Subchronic 
Neurotoxicity  Testing  as  Triggers  for  Acute 
Neurotoxicity  Testing.  Washington,  DC 
(September  1,1994). 

6.  EPA.  Letter  ftt)m  Charles  M.  Auer  to 
Patrick  J.  Hurd.  Glycidyl  Methacrylate 


Enforceable  Consent  Agreement:  Final  Draft 
for  Test  Sponsors'  Signatures.  Washington. 
DC.  (September  28,  1994). 

VII.  Regulatory  Assessment 
Requirements 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  the 
ECA  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq..  and  has  assigned 
OMB  control  2070-0033. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  586  hours  per  response.  The 
estimates  include  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

List  of  Subjects  in  40  CFR  Part  799 

Chemicals.  Chemical  export. 
Environmental  protection.  Hazardous 
substances.  Health  effects.  Laboratories. 
Reporting  and  recordkeeping 
requirements.  Testing. 

Dated:  January  13. 1995. 

Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

Therefore.  40  CFR  chapter  I, 
subchapter  R.  part  799  is  amended  as 
follows: 

PART  79»— [AMENDED] 

1.  The  authority  citation  for  part  799 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603,  2611,  2625. 

2.  Section  799.5000  is  amended  by 
adding  glycidyl  methacrylate  to  the 
table  in  CAS  Number  order,  to  read  as 
follows: 

§799.5000  Testing  Consent  Orders  for 
Sut)stances  and  Mixtures  witti  Cttemical 
Abstract  Service  Registry  Numbers. 
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This  section  of  the"  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  230 

[Regulation  DD;  Docket  No.  R-0869] 
Truth  in  Savings 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Board  is  publishing  for 
public  comment  proposed  amendments 
to  Regulation  DD  (Truth  in  Savings)  that 
would  amend  the  current  formula  to 
factor  the  frequency  of  interest 
payments  into  the  calculation  of  the 
annual  percentage  yield  (APY).  along 
with  the  interest  rate  paid  and 
frequency  of  compounding.  The 
proposal  is  intended  to  correct  an 
anomaly  under  the  current  formula,  to 
avoid  misranking  accounts  that  pay  out 
interest  (without  compounding).  The 
Board  is  also  soliciting  comment  on  an 
alternative  approach  that  would  use  an 
internal  rate  of  return  formula  to 
calculate  the  APY.  The  Board  believes 
an  APY  that  reflects  the  timing  of 
interest  payments  would  enhance 
comparison  shopping  among  savings 
products,  and  the  proposals  provide  two 
approaches  for  reaching  that  result. 
Institutions  would  not  be  required  to 
change  the  nature  of  their  accounts 
under  either  approach,  nor  would  they 
be  required  to  compound  interest  at  the 
same  frequency  as  they  credit  interest 
by  check  or  transfer  when  consumers 
may  receive  interest  payments  or  leave 
interest  in  the  account.  Separately 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  the  Board  is  adopting 
an  interim  rule  for  certain 
noncompounding  multi-year  certificates 
of  deposit  that  would  permit 
institutions  to  disclose  an  APY  equal  to 
the  contract  interest  rate  while  the 
public  is  commenting  on  the  proposal 
and  the  Board  is  evaluating  those 
comments. 

DATES:  Comments  must  be  received  on 
or  before  March  20. 1995. 


ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0869,  and  may  be  mailed 
to  William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  guard  station  in  the 
Eccles  Building  courtyard  on  20th  Street 
NW.  (between  Constitution  Avenue  and 
C  Street)  at  any  time.  Comments  may  be 
inspected  in  Room  MP-500  of  the 
Martin  Building  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  12  CFR  261.8  of  the  Board's  rules 
regarding  availability  of  information. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Ahrens,  Senior  Attorney,  Kyung  Cho- 
Miller,  or  Obrea  Otey  Poindexter,  Staff 
Attorneys,  Division  of  Consumer  and 
Community  Affairs,  Board  of  Governors 
of  the  Federal  Reserve  System,  at  (202) 
452-3667  or  452-2412;  for  questions 
associated  with  the  regulatory  analysis, 
Gregory  Elliehausen,  Economist,  Office 
of  the  Secretary,  at  (202)  452-2504;  for 
the  hearing  impaired  only,  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf,  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Truth  in  Savings  Act  (12  U.S.C. 
4301  et  seq.)  requires  depository 
institutions  to  provide  disclosures  to 
consumers  about  their  deposit  accounts, 
including  an  annual  percentage  yield 
(APY)  on  interest-bearing  accounts 
calculated  under  a  method  prescribed 
by  the  Board.  The  APY  is  the  primary 
uniform  measurement  for  comparison 
shopping  among  deposit  accounts.  The 
law  also  contains  rules  about 
advertising,  including  the  advertising  of 
accounts  at  depository  institutions 
offered  to  consumers  by  deposit  brokers. 
The  Board's  Regulation  DD  (12  CFR  part 
230),  which  was  adopted  in  September 
1992  and  became  effective  in  June  1993, 
implements  the  acK  (See  57  FR  43337. 
September  21, 1992,  and  58  FR  15077, 
March  19, 1993.) 

In  adopting  Regulation  DD,  the  Board 
considered  various  approaches  for 
calculating  the  APY,  reflecting  several 
competing  interests  and  concerns.  The 
current  APY  formula  is  simple  and  easy 
to  use.  It  assumes  that  interest  remains 
on  deposit  until  maturity.  This 
assumption  produces  an  APY  that  has 


the  effect  of  reflecting  the  time  value  of 
money  in  cases  when  interest  payments 
are  made  at  the  same  frequency  as 
interest  is  compounded  for  funds  that 
remain  on  deposit  until  maturity.  It  does 
not  always  reflect  the  time  value  of 
money  when  there  are  interest  payments 
prior  to  maturity. 

II.  Proposals  Affecting  the  APY 

As  deposit  brokers  began  complying 
with  the  APY  formula  and  the 
regulation's  advertising  rules,  the 
Securities  Industry  Association  (SIA) 
asked  the  Board  to  reconsider  how  the 
APY  is  calculated.  The  SIA  objected  to 
the  fact  that,  for  multi-year  certificates 
of  deposit  (CDs)  that  are 
noncompounding  but  pay  interest  at 
least  annually,  the  formula  produces  an 
APY  that  is  less  than  the  account 
interest  rate.  Disclosure  of  an  APY  lower 
than  the  interest  rate  did  not,  according 
to  the  SIA,  always  allow  for  meaningful 
compari-son  shopping  among  deposit 
accounts.  The  SIA  argued  that  the  APY 
should  at  least  equal  the  account 
interest  rate. 

In  December  1993.  the  Board 
published  a  proposal  that  factored  into 
the  APY  calculation  the  specific  time 
intervals  for  interest  paid  on  the 
account — that  is,  the  time  value  of 
money — and  provided  an  additional 
internal  rate  of  return  formula  (58  FR 
64190,  December  6, 1993).  The  proposal 
also  offered  an  alternative  limited 
change  in  the  APY  disclosure  for  multi- 
year  noncompounding  CDs;  under  this 
approach,  institutions  would  disclose 
an  APY  equal  to  the  account  interest 
rate  if  the  CDs  paid  interest  at  least 
annually.  The  proposal  was  withdrawn 
in  May,  based  on  considerations  of  cost 
and  burden  at  that  time  (59  FR  24376. 
May  11, 1994). 

Simultaneously  with  the  withdrawal 
of  the  December  proposal,  in  May  1994 
the  Board  published  a  related  proposal 
that  addressed  depository  institutions' 
compounding  and  crediting  practices. 
Under  the  May  proposal,  institutions 
offering  accounts  that  paid  interest  by 
check  (or  transfer)  or  by  posting  interest 
to  the  account  would  have  to  post 
interest  at  least  as  of^en  as  they  pay  out 
interest  by  check.  That  is,  for 
accountholders  leaving  the  interest  in 
the  account,  interest  would  compound 
on  at  least  as  frequent  a  basis  as  the 
interest  payments  made  to  others.  For 
example,  if  an  institution  offered  a  two- 


yeairCD.  and  would  permit  consumers 
to  receive  accrued  interest  in  monthly 
interest  (hecks  or  to  permit  interest  to 
remain  in  the  arxount,  the  institution 
would  have  to  credit  and  compound 
interest  at  least  monthly. 

The  May  proposal  also  would  treat 
the  distribution  of  interest  from  the 
account  as  the  equivalent  of 
compounding.  For  example,  if  an 
institution  sent  consumers  the  interest 
pavments  (and  did  not  permit 
consumers  to  leave  interest  in  the 
account),  the  institution  would  treat  the 
interest  payment  frequency  as 
compounding  in  the  APY  calculation. 
Thus,  for  a  two-year  CD  that  requires 
consumers  to  receive  an  annual  interest 
payment,  the  APY  would  reflect  annual 
compounding. 

In  July,  the  Board  extended  the  time 
to  provide  comments  on  the  proposed 
amendments.  At  the  .same  time,  the 
Board  reopened  comment  on  the  limited 
alternative  that  had  been  published  in 
Deciember  1993  and  withdrawn  in  May 
1994;  that  alternative  equates  the  APY 
and  the  account  interest  rate  for 
noncompounding  multi-year  CDs  that 
pay  interest  at  least  annually  (59  FR 
35271.  July  11,  1994). 

The  Board  received  about  550 
comments  on  the  proposal  (including 
comments  on  the  alternative  approach 
involving  noncompounding  multi-year 
CDs).  About  95%  of  the  comments  were 
from  financial  institutions.  The 
remoining  5%  were  from  trade 
associations,  data  processors,  and 
others.  Approximately  450  comments 
addressed  the  proposed  amendments 
affecting  the  APY  formula;  about  2% 
were  in  favor  of  the  proposal.  98%  were 
opposed,  most  of  them  because  of  the 
proposed  matching  of  compounding  and 
crediting  frequencies.  About  100 
commenters  addressed  the  alternative 
that  would  equate  the  APY  to  the 
inteiest  rate;  nearly  60%  supported  this 
approach. 

On  January  4,  1995,  the  Board 
adopted  one  part  of  the  May  1994 
proposal.  The  Board  voted  to  amend  the 
definition  of  the  APY  to  reflect  the 
frequency  of  interest  payments;  it 
declined  to  adopt  another  portion  of  the 
May  proposal  that -would  have  affected 
institutions'  crediting  and  compounding 
policies.  The  Board  also  declined  to 
adopt  the  alternative  proposal  published 
in  July  1994  that  equated  the  APY  and 
the  interest  rate  for  multi-year, 
iioncor.pounding  certificates  of  deposit 
that  make  interest  payments  at  least 
annually.  The  effective  date  for  the 
Board's  APY  rule  adopted  on  January  4 
would  permit  institutions  to  comply 
immediately;  compliance  became 
man(ilotory  in  September  lfl95. 
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Subsequently,  the  Board  ref;eived 
petitions  for  reconsideration  from  both 
the  major  hanking  industry  trade 
as.sociations  and  consumer  advo<:ates. 
The  trade  associations  and  consumer 
groups  stated  several  reasons  in  their 
letters  asking  for  reconsideration  and 
protesting  the  Board's  action,  including 
that  the  public  should  have  been  given 
an  opportunity  to  comment  directly  on 
the  amendment  requiring  the  APY  to 
reflect  the  frequency  of  interest 
payments— as  modified  from  the  May 
proposal— before  its  adoption  by  the 
Board. 

On  January  17,  in  order  to  address  the 
concerns  raised  by  the  petitioners 
regarding  public  comment  and  to  ensure 
a  full  airing  of  all  aspects  of  proposed 
amendments  to  the  APY  calculation  and 
definition,  the  Board  granted  the 
petitions  and  decided  to  publish  for 
further  public  comment  the  proposal 
adopted  on  January  4  as  well  as  an 
alternative  intemalrate  of  return 
formula  affecting  the  calculation  of  the 
APY.  At  the  same  time,  the  Board 
adopted  an  interim  rule  that  would 
permit  institutions  to  equate  the  APY 
and  the  contract  interest  rate  for 
noncompounding  multi-year  accounts 
that  mandate  interest  payouts  at  least 
annually.  (See  Docket  R-^836  elsewhere 
in  today's  Federal  Register.) 

III.  Factoring  the  Time  Value  of  Interest 
Payments  Into  the  APY 

Based  on  the  comments  received  and 
upon  further  analysis,  the  Board  is 
proposing  to  reflect  the  frequency  of 
interest  payments  in  the  calculation  of 
the  APY,  along  with  the  interest  rate 
paid  and  frequency  of  compounding. 
This  proposed  amendment  would  factor 
the  time  value  of  interest  payments  into 
the  APY  calculation  using  the  current 
formula.  It  is  a  modified  version  of  the 
May  1994  proposal.  The  proposal  would 
apply  to  all  account  types. 

This  approach  could  be  more  helpful 
to  consumers  who  comparison  shop 
among  deposit  accounts  and  other 
investment  products.  For  example,  it 
could  allow  consumers  more  easily  to 
compare  accounts  that  require  the 
distribution  of  interest  payments  with 
those  that  permit  consumers  to  receive 
payments,  such  as  when  two 
institutions  offer  a  two-year  CD  with  a 
6.00%  interest  rate  and  semi-annual 
payouts  (mandatory  with  Institution  A 
and  optional  by  Institution  B).  If  the 
APY  reflected  the  timing  of  interest 
payments,  both  institutions  would 
disclose  a  fi.09%  APY  to  a  consumer 
who  receives  payouts.  Currently,  the 
APYs  disclosed  may  differ.  Both 
institutions  would  disclose  a  5.83% 
APY  if  interest  left  in  the  account  docs 


not  compound.  Institution  B,  however, 
would  disclose  a  fi.00%  APY  if  iiitcn'st 
left  in  the  account  compounds  annually, 
even  though  payments  are  made  on  fhi; 
same  basis  as  Institution  A. 

The  Board  is  also  soliciting  (omment 
on  an  alternative  approach  to  factor  the 
time  value  of  money  into  the  APY.  It 
would  require  an  additional  formula  to 
calculate  the  APY— the  internal  rate  of 
return  formula  proposed  in  December 
1993.  Both  proposals  would  reflect  the 
time  value  of  money,  and.  as  the  table 
below  illustrates,  the  APY  would  refied 
this  value.  The  example  illustrates  the 
effect  of  rec:eiving  interest  payments 
during  the  term  for  a  noncompounding 
2-year  CD  at  a  6%  interest  rate. 


Frequency  of  interest 
pay  outs 

APY 
under 
current 

rule 
(percent) 

APY 

under 
proposed 

rules 
(percent) 

Annual 

Semi-annual 

583 
5.83 
583 
5.83 

6.00 
609 
6.14 
6.17 

Quarterly  

Monthly  

Under  this  proposal,  the  amendments 
to  Regulation  DD  adopted  in  the  interim 
rule  would  be  replaced,  if  the  final  rule 
adopts  either  of  the  proposed 
amendments  using  the  current  .APY 
formula  or  the  alternative  APY 
calculation  method  using  an  internal 
rate  of  return  formula. 

May  1904  Proposal  Affecting 
Compounding  and  Crediting 
Frequencies 

One  part  of  the  May  1994  proposal 
would  have  required  institutions  to 
match  crediting  and  compounding 
policies  for  accounts  where  consumers 
may  receive  interest  payments  or  leave 
interest  in  the  account.  It  also  would 
have  clarified  when  interest  becomes 
principal  and  defined  "crediting  "  and 
"compounding.  '  The  Board  recognizes 
that  the  commenters  raised  valid 
concerns  about  this  approach,  and 
because  of  these  concerns  the  Board  is 
not  considering  tho.se  aspects  ol  the  May 
proposal  in  this  proposed  rule.  Neitlier 
of  the  proposals  under  consideration 
would  require  institutions  to  compound 
interest  at  the  same  frequency  as  the 
institution  credits  interest  by  check  or 
transfer  for  accounts  where  consumers 
may  receive  interest  payments  or  leave 
interest  in  the  account. 

IV.  Proposed  Regulatory  Revisions: 
Section-by-Section  Analysis 

Section  230.2— Definitions 

2lcl  Annual  Percentage  Yield 

The  act  and  regulation  define  tin;  APY 
as  the  total  amount  nf  interest  tli.if 
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would  be  received  based  on  the  interest 
rate  and  the  frequency  of  compounding 
for  a  365-day  year.  The  proposed 
amendment  would  broaden  the 
definition  to  treat  the  distribution  of 
interest  from  the  account  (through 
interest  checks  or  transfer)  as  the 
equivalent  of  compounding.  For 
instance,  if  an  institution  pays  a  6.00% 
interest  rate  on  an  account,  the  same 
APY  of  6.17%  would  result  whether  an 
institution  compounds  monthly  or 
sends  out  monthly  interest  payments. 
The  Board  is  concerned  that  the  current 
formula  misranks  certain  alternatives, 
and  is  seeking  comment  about  whether 
the  proposed  changes  would  better 
accomplish  the  Congressional  purpose. 

The  Board  solicits  comment  on 
whether  an  exception  should  be  made  to 
the  definition  of  APY  to  factor  in  the 
timing  of  interest  distributions,  and 
whether  the  purpose  of  the  regulation — 
enabling  consumers  to  make  informed 
decisions  about  deposit  accounts — is 
better  met  if  the  APY  captures  the  time 
value  of  interest  received  as  an  interest 
payment  during  the  term  of  the  account, 
as  well  as  by  compounding. 

Section  230.3 — General  Disclosure 
Bequirements 

3(e)  Oral  Response  to  Inquiries 

The  regulation  requires  institutions  to 
state  the  annual  percentage  yield  in  an 
oral  response  to  a  consumer's  inquiry 
about  interest  rates  payable  on  its 
accounts.  The  proposal  would  add  a 
brief  disclosure  about  the  APY,  to  assist 
consumers  in  understanding  the 
earnings  and  APY  for  the  account. 
When  responding  orally  to  a  consumer's 
inquiry  about  interest  rates,  institutions 
would  be  required  to  state  the  APY  and 
the  corresponding  frequency  of 
compounding  or  interest  distribution. 
For  example,  if  an  institution  offers  a 
two-year  CD  with  a  6.00%  interest  rate 
and  compounds  interest  semi-annually 
but  permits  monthly  interest  checks,  the 
oral  response  to  a  consumer  who 
inquires  about  interest  rates  for  a  two- 
year  CD  could  be  "6.17%,  based  on 
monthly  checks"  (or  "6.09%,  based  on 
semi-annual  compounding,"  or  both). 

Section  230.4 — Account  Disclosures 

4(b)  Content  of  Account  Disclosures 

4(b)(1)  Rate  Information 

4(b)(l)(iii)  Effect  of  Interest  Payments 

The  act  and  regulation  require 
institutions  to  disclose  the  APY  and 
interest  rate  before  an  account  is  opened 
or  upon  request.  A  brief  disclosure  for 
APYs  is  proposed,  to  assist  consumer 
understanding  of  an  APY  based  on  the 
frequency  of  interest  payments  in 


addition  to  compounding.  The 
disclosure  requirement  would  apply  to 
all  account  types  (money  market  deposit 
accounts  as  well  as  CDs,  for  example). 
If  the  annual  percentage  yield  is  based 
(in  whole  or  in  part)  on  interest 
distributions,  institutions  would  be 
required  to  disclose  the  interest 
distribution  frequency  and  include  a 
statement  that  the  annual  percentage 
yield  assumes  interest  payments  are 
immediately  reinvested  at  the  account's 
interest  rate.  If  an  institution  offers  a 
two-year  CD  with  a  6.00%  interest  rate 
and  compounds  interest  semi-annually 
but  permits  monthly  interest  checks,  for 
example,  consumers  choosing  to  receive 
interest  by  check  each  month  would 
receive  a  disclosure  such  as  "You  will 
earn  a  6.17%  APY,  based  on  monthly 
checks.  The  annual  percentage  yield 
assumes  you  immediately  reinvest  your 
interest  payment  at  the  account  interest 
rate."  (Consumers  choosing  semi-annual 
compounding  would  receive  disclosures 
about  the  compounding  frequency 
under  §  230.4(b)(2).)  The  new  disclosure 
would  also  apply  to  accounts  where 
interest  compounds  prior  to  the 
distribution  of  interest.  For  example,  if 
an  institution  offers  an  account  with  a 
6.00%  interest  rate,  monthly 
compounding,  and  quarterly  interest 
checks,  the  APY  would  be  6.17%,  based 
on  the  assumption  that  the  quarterly 
checks  (which  reflect  monthly 
compounding)  are  reinvested  at  the 
account  interest  rate  and  compounding 
frequency.  Consumers  would  receive  a 
disclosure  such  as  "You  will  earn  a 
6.17%  APY,  based  on  monthly 
compounding.  The  annual  percentage 
yield  assumes  you  immediately  reinvest 
your  interest  payment  at  the  account 
interest  rate." 

4(h)(6)  Features  of  Time  Accounts 

4(b)(6)(iii)  Withdraival  of  Interest  Prior 
to  Maturity 

The  regulation  currently  requires  a 
disclosure  for  institutions  offering  time 
accounts  that  compound  interest  and 
permit  a  consumer  to  withdraw  accrued 
interest  during  the  account  term.  The 
disclosure  states  that  the  APY  assumes 
interest  remains  on  deposit  until 
maturity  and  that  a  withdrawal  will 
reduce  earnings.  The  proposal  would 
eliminate  the  disclosure,  since  the  APY 
would  no  longer  reflect  the  assumption 
that  interest  remains  on  deposit  until 
maturity.  Further,  under  the  proposal, 
consumers  would  receive  transaction- 
specific  disclosures  reflecting  their 
interest  payment  choice. 


Section  230.5 — Subsequent  Disclosures 

5(al  Change  in  Terms 

5(a)(2l  No  Notice  Required 

5(a)(2)(iv)  Changes  to  the  Frequency  of 
Interest  PovTiien/s  Initiated  bv  the 
Consumer 

The  act  and  regulation  require 
institutions  to  give  30-days'  advance 
notice  of  any  change  in  the  account 
disclosures  if  the  change  might  reduce 
the  APY  or  adversely  affect  the 
consumer.  The  proposal  would  create 
an  exception  for  changes  to  the  interest- 
payment  intervals  that  are  initiated  by 
the  consumer.  For  example,  if  a 
consumer  receives  monthly  interest 
payments  on  an  account  and  prior  to 
maturity  requests  the  institution  to  start 
making  payments  semi-annually,  no 
advance  notice  would  be  required. 
However,  if  an  institution  that  permits 
interest  payments  monthly  eliminates 
that  payment  option  during  the  term  of 
an  account,  advance  notice  of  the 
change  would  be  required  for 
consumers  who  are  receiving  monthly 
payments. 

Section  269  of  the  act  authorizes  the 
Board  to  make  adjustments  and 
exceptions  that  are  necessary  or  proper 
to  carry  out  the  purposes  of  the  act.  The 
Board  solicits  comment  on  whether  the 
proposed  exception  to  the  change-in- 
terms  notice  requirements  should  be 
made. 

Section  230.8 — Advertising 

8(c)  When  Additional  Disclosures  Are 
Required 

8(cl(7l  Effect  of  Compounding  or 
Interest  Distributions 

The  act  and  regulation  provide  that 
when  an  APY  is  stated  in  an 
advertisement,  additional  disclosures 
are  required.  For  the  same  reasons  as 
discussed  for  account  disclosures 
requirements,  institutions  that  advertise 
an  APY  would  be  required  to  indicate 
whether  the  APY  is  based  on  the 
frequency  of  interest  checks  or 
compounding.  The  Board  believes  it  is 
important  that  consumers  who  use 
advertisements  to  comparison-shop  are 
alerted  to  this  assumption,  to  avoid 
potential  confusion  or 
misunderstanding.  Similarly,  if  an  APY 
is  based  in  whole  or  in  part  on  interest 
distributions,  the  advertisement  would 
have  to  alert  consumers  that  the  APY 
assumes  that  interest  received  is 
reinve.sted  at  the  account  interest  rate. 
For  example,  if  an  institution  advertises 
a  two-year  CD  with  a  6.007o  interest 
rate,  monthly  compounding,  and 
quarterly  interest  checks,  the  institution 
must  include  in  the  advertisement  a 


disclosure  such  as  "You  will  earn  a 
6.i7%  APY.  based  on  monthly 
cotTipounding  and  quarterly  che<;ks.  The 
annual  percentage  yield  assumes  you 
inimediately  reinvest  your  interest 
payment  at  the  account  interest  rate." 
The  Board  also  proposes  to  amend 
paragraph  (e)  of  this  section,  which 
exempts  certain  types  of  advertisements 
frqm  some  disclosure  requirements. 

Appendix  A  to  Part  230— Annual 
Percentage  Yield  Calculation 

■^he  proposed  amendment  that  would 
faqtor  the  time  value  of  interest 
payments  info  the  APY  calculation 
using  the  current  formula  (the  modified 
version  of  the  May  1994  proposal)  is 
discussed  below  as  "Alternative  1."  The 
alternative  approach  that  would  use  an 
internal  rate  of  return  formula  to 
calculate  the  APY  (proposed  in 
December  1993)  is  discussed  as 
'Alternative  2." 

Both  approaches  would  incorporate 
two  assumptions  to  provide  greater 
flexibilfty  and  to  ease  compliance.  First, 
in^ltutions  could  calculate  the  APY  by 
asslumingan  initial  deposit  amount  of 
SIJOOO.  Or,  institutions  could  factor  in 
the  actual  dollar  amount  of  a  deposit, 
alt^iDugh  the  Board  notes  that  the  effects 
of  founding  interest  paid  on  a  very 
small  deposit  amount  such  as  S25  can 
produce  a  skewed  APY. 

Second,  if  interest  is  paid  out 
monthly,  quarterly,  or  semi-annually, 
institutions  could  base  the  number  of 
days  either  on  the  actual  number  of  days 
forthose  intervals  or  on  an  a.ssumed 
nuijnber  of  days  (30  days  for  monthly 
distributions,  91  days  for  quarterly 
distributions,  and  182  days  for 
semiannual  distributions).  Appendix  A 
perpiits  institutions  to  use  a  similar 
assjimption  for  determining  the  number 
of  cjays  in  the  term  of  a  "three-month" 
or  'Isix-month"  time  account,  for 
example.  (Of  course,  if  the  institution 
ihopses  to  use  91  days  as  the  number  of 
days  for  each  quarter,  it  must  al.so  use 
91  days  to  compute  interest  for  those 
quarters.  And  see  §  230.7,  which 
reqvirbs  institutions  to  pay  interest  on 
theifull  principal  balance  in  the  account 
each  day.)  To  illustrate,  as.sume  the 
institution  sends  interest  payments  at 
the  end  of  each  calendar  month  to 
consumers  with  six-month  CDs.  If  the 
in.stjtution  bases  its  APY  calculation  on 
an  cissumed  term  of  183  days,  the 
institution  could  calculate  the  effect  of 
monthly  interest  payments  by  using  the 
actqal  days  in  each  calendar  month  or 
assuming  five  30-day  intervals  and  one 
33-day  interval. 

Also,  footnote  3  would  be  deleted  as 
unn^jpessary,  since  both  alternatives 
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specifically  factor  in  when  interest 
payments  are  made  on  an  account. 

The  following  illustrates  the 
differences  in  the  two  calculation 
methods  under  Alternative  1  and 
Alternative  2.  If  an  institution  offers  a 
noncompounding  two-year  stepped-rate 
CD  that  pays  a  5.00%  interest  rate  in  the 
first  year  and  a  10.00%  interest  rate  the 
second  year  and  sends  annual  interest 
checks  ofSSOand  $100  on  a  $1,000 
deposit,  the  APY  would  be  7.47%  under 
Alternative  1  (the  proposed  amendment 
using  the  current  formula),  and  7.41% 
using  the  internal  rate  of  return  formula 
(Alternative  2).  If  a  noncompounding 
two-year  stepped-rate  CD  paid  a  10.00% 
interest  rate  in  the  first  year  and  a 
5.00%  interest  rate  the  second  year  and 
the  institution  sends  annual  interest 
checks  of  $100  and  $50  on  a  $1,000 
deposit,  the  APY  would  be  7.47%  under 
Alternative  1  and  7.59%  under 
Alternative  2. 

Alternative  1:  Modifying  the  Current 
APY  Formula 

Part  I.  Annual  Percentage  Yield  for 
Account  Disclosures  and  Advertising 
Purposes 

.\.  General  Rules 

Under  Alternative  1 .  the  Board  would 
amend  the  definition  of  "interest"  in  the 
APY  formula  to  provide  that  in.stitutions 
must  factor  in  the  timing  of  interest 
payments,  if  interest  payments  occur 
more  frequently  than  any  compounding. 
In  effect,  the  interest  payment  would  be 
treated  as  if  the  interest  were 
compounded.  For  example,  if  an 
institution  offers  a  two-year  CD  with  a 
6.00%  interest  rate  and  annual 
compounding  and  offers  interest 
payments  semi-annually  to  the 
consumer  by  check  or  transfer  to 
another  account,  the  "Interest"  figure 
used  in  the  APY  formula  would  be 
S125.51  on  a  $1,000  deposit  for  the 
consumer  who  chooses  semi-annual 
interest  payments.  This  is  the  dollar 
amount  of  interest  earned  for  a  two-\ear 
CD  with  a  fi.00%  interest  rale  that 
(  ompounds  semi-annually.  The  APY  for 
the  account  with  semi-annual  interest 
payments  would  be  6.09%.  For  the 
consumer  who  leaves  interest  in  the 
account  for  annual  compounding,  the 
"interest"  figure  would  be  $123.60  and 
the  APY  6.00%.  On  the  other  hand,  if 
the  same  CD  offered  daily  compounding 
and  monthly  interest  checks  (with  daily 
compounding),  the  imputed  interest 
figure  would  be  $127.49.  which  reflects 
daily  compounding  and  the  a.ssumption 
that  the  monthly  interest  checks  are 
reinvested  at  the  daily  compounding 
rate.  The  APY  would  be  6.18%  for 
consumers  who  leave  interest  in  the 


account  and  for  those  who  receive 
monthly  interest  checks.  In  this  «ase 
(when  interest  compounds  more 
frequently  than  interest  is  distributed), 
the  APY  would  be  based  on  the 
compounding  frequency.  On  the  other 
hand,  if  the  institution  offers  daily 
compounding  to  those  consumers  who 
leave  intere.st  in  the  account  and  does 
not  compound  intere-st  if  consumers 
choose  to  receive  monthly  interest 
checks,  the  APY  would  be  6.17%  for  the 
"monthly  check"  account.  In  another 
example,  if  an  institution  compounds 
monthly  but  offers  consumers  the 
option  of  receiving  interest  checks 
quarterly  or  semi-annually,  the  APY 
would  be  based  on  monthly 
compounding.  The  APY  would  he 
6.17%.  Two  examples  would  be  addt^d 
to  illustrate  the  new  rule. 

Alternative  2:  Adding  an  Internal  Rale 
of  Return  Formula 

Part  I.  Annual  Percentage  Yield  for 
Accnimt  Disclosures  and  Advertising 

Purposes 

A.  General  Rules 

2.  Formula  for  all  Accounts 

Under  Alternative  2.  the  Board  would 
add  a  standard  internal  rate  of  return 
formula  which  produces  an  APY  that 
reflects  the  timing  of  interest  pa\  iiicufs. 
The  new  formula  could  be  used  for  ail 
accounts.  It  would  have  to  be  used  for 
accounts  that  pay  interest  prior  to  the 
maturity  of  the  account.  For  example, 
institutions  would  use  the  formula  to 
calculate  the  APY  for  a  one-year  lime 
account  that  compounds  semi-annually 
and  for  which  the  consumer  receives 
interest  jinyments  during  the  year. 

The  .APY  is  determined  direifiv  from 
the  pro|Kised  formula.  For  an  internal 
rate  of  return  program  that  is  stand.ird 
jor  most  calculators  and  software, 
calculations  would  (.onsider  the  amount 
;ind  days  at  whi(.h  payments  are  made 
in  relation  to  the  amount  and  day  of  the 
deposit.  Using  standard  programs,  the 
(.alculation  will  result  in  a  daiiv  vi«'ld. 
which  is  iinnualized  to  produce  the 
APY.' 

3.  Formula  for  Certain  Accounts 

.  Institutions  {.ould  continue  to  use  the 
.•\PY  formulas  currently  in  Appendix  A 
for  accounts  with  a  single  interifsl 
payment  made  at  maturity  (whflher  or 
not  compounding  ore  urs  prior  to 
nrjturitv). 


'  Annual  iMTi  iT.!..t;p  \,i  !ri  -  ;iJdiiv  Mv^'ni-  urn  ♦ 
l!"'  -  l!>1t»(i 
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B.  Stepped-Rate  Accounts  (Different 
Rates  Apply  in  Succeeding  Periods) 

An  additional  example  is  proposed  to 
illustrate  the  use  of  the  new  formula. 

C.  Variable-Rate  Accounts 

The  proposal  modifies  the  example  in 
this  paragraph  to  illustrate  the  use  of  the 
proposed  new  formula. 

Appendix  B  to  Part  230 — Model  Clauses 
and  Sample  Forms 

The  proposed  amendments  to  model 
clauses  and  sample  forms  would 
addre.ss  disclosure  issues  raised  by 
factoring  the  timing  of  interest  payments 
into  the  APY,  under  the  proposed 
amendments  using  the  current  APY 
formula  or  an  internal  rate  of  return 
formula. 

B-1  Model  Clauses  for  Account 
Disclosures 

An  additional  model  clause  (a)(v)  is 
proposed  to  describe  the  effect  of 
interest  payments  on  the  APY. 

Clause  (b)(i)  provides  model  language 
that  may  be  used  to  disclose  the 
frequency  of  an  institution's 
compounding  and  crediting  practices. 
The  proposal  adds  a  new  sentence 
providing  model  language  to  use  when 
interest  is  credited  by  check  payments 
or  transfer  to  another  account. 

In  accord  with  the  proposed  removal 
of  paragraph  4(b)(6)(iii),  the  Board  also 
proposes  to  remove  clause  (h)(iii),  and 
to  redesignate  clause  {h)(iv)  as  (h)(iii). 

B-7  Sample  Form 

Given  the  proposed  removal  of 
paragraph  4(b)(6)(iii)  and  model  clause 
B-l(h){iii),  the  proposal  would  remove 
the  last  two  sentences  in  the  first 
paragraph  of  the  sample  form. 

B-10  Sample  Form 

The  proposed  new  sample  form 
illustrates  a  disclosure  for  a  CD  that 
offers  consumers  the  options  to 
compound  interest  or  to  receive  interest 
on  a  more  frequent  basis.  The  form 
discloses  which  interest  payment  option 
was  chosen,  and  an  APY  refiecting  that 
choice. 

V.  Interpretive  Guidance 

APY  Disclosures  for  Accounts  Offering 
Multiple  Payment  and  Compounding 
Options 

In  addition  to  disclosing  the  APY 
before  an  account  is  opened,  institutions 
must  state  an  APY  when  responding  to 
consumers'  requests  for  written 
information  about  an  account  or  to  an 
oral  inquiry  about  rates.  (See  12  CFR 
230.4(a)  and  12  CFR  230.3(e).)  In  a 
consumer  account  advertisement. 


in.stitutions  must  disclose  any  rate 
stated  as  the  APY  (see  12  CFR  230.8(b)) 
and  may  also  state  the  interest  rate. 
Also,  the  regulation  requires  institutions 
to  provide  disclosures,  including  the 
APY,  prior  to  maturity  of  automatically 
renewing  time  accounts.  (12  CFR 
230.5(b))  The  Board  solicits  comment  on 
how  institutions  offering  accounts  with 
multiple  payment  and  compounding 
options  may  comply  with  the 
regulation's  requirements  under 
§  230.4(a)  (requests  for  account 
disclosures),  §  230.3(e)  (oral  inquiries), 
§  230.8(b)  (advertisements),  and 
§  230.5(b)  (disclosures  for  maturing 
rollover  CDs)  in  a  manner  that  best 
serves  consumers  who  are  comparison 
shopping.  For  example,  comment  is 
requested  on  whether  an  institution 
could  state,  along  with  any 
compounding  and  crediting  frequency: 
(1)  any  currently  available  APY,  such  as, 
"An  annual  percentage  yield  of  6.17% 
assumes  you  receive  monthly  interest 
payments."  (2)  the  lowest  and  highest 
APYs  for  a  given  maturity,  or  (3)  all 
APYs  for  the  account. 

VI.  Form  of  Comment  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-0869,  and,  when  possible, 
should  use  a  standard  courier  typeface 
with  a  type  size  of  10  or  12  characters 
per  inch.  This  will  enable  the  Board  to 
convert  the  text  in  machine-readable 
form  through  electronic  scanning,  and 
will  facilitate  automated  retrieval  of 
comments  for  review.  Also,  if 
accompanied  by  an  original  document 
in  paper  form,  comments  may  be 
submitted  on  3'^  inch  or  5V4  inch 
computer  diskettes  in  any  IBM- 
compatible  DOS-based  format. 

VII.  Regulatory  Flexibility  Analysis  and 
Paperwork  Reduction  Act 

The  Board's  Office  of  the  Secretary 
has  previously  prepared  regulatory 
analyses  on  proposals  to  factor  the 
timing  of  interest  payments  into  the 
APY.  Copies  may  be  obtained  from 
Publication  Services,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  D.C.  20551,  at 
(202) 452-3245. 

The  proposed  amendments  would 
require  institutions  to  disclose  an  APY 
that  reflects  the  timing  of  interest 
payments  as  well  as  compounding. 
Either  alternative  would  likely  require 
one-time  software  modifications  and 
changes  to  account  disclosures  and 
advertisements.  The  Board  solicits 
comments  on  the  likely  costs  for 
complying  with  the  proposed 
amendments,  and  whether  the  costs  to 
implement  Alternative  1  (modifying  the 
current  formula)  would  differ 


significantly  from  those  required  to 
implement  Alternative  2  (adding  an 
internal  rate  of  return  formula). 

In  accordance  with  Section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  35;  5  CFR  1320.13),  the 
proposed  revisions  will  be  reviewed  by 
the  Board  under  the  authority  delegated 
to  the  Board  by  the  Office  of 
Management  and  Budget  after 
considering  comments  received  during 
the  public  comment  period. 

List  of  Subjects  in  12  CFR  Part  230 

Advertising,  Banks,  banking. 
Consumer  protection.  Federal  Reserve 
System.  Reporting  and  recordkeeping 
requirements.  Truth  in  savings. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  230  as  set  forth  below: 

PART  230— TRUTH  IN  SAVINGS 
(REGULATION  DD) 

1.  The  authority  citatiori  for  part  230 
would  continue  to  read  as  follows: 

Authority:  12  U.S.C.  4301,  etseq. 

2.  Section  230.2  would  be  amended 
by  revising  paragraph  (c)  to  read  as 
follows: 

§230.2    Definitions. 

***** 

(c:)  Annual  percentage  yield  means  a 
percentage  rate  reflecting  the  total 
amount  of  interest  earned  or  imputed  on 
an  account,  based  on  the  interest  rate 
and  the  frequency  of  compounding,  or 
interest  distributions  from  the  account, 
for  a  365-day  period  and  calculated 
according  to  the  provisions  in  Appendix 
A  of  this  part. 
*        *        *   "     *        * 

3.  Section  230.3  would  be  amended 
by  revising  the  first  sentence  of 
paragraph  (e)  to  read  as  follows: 

§  230.3    General  disclosure  requirements. 

***** 

(e)  Oral  response  to  inquiries.  In  an 
oral  response  to  a  consumer's  inquiry 
about  interest  rates  payable  on  Its 
accounts,  the  depository  institution 
shall  state  the  annual  percentage  yield, 
accompanied  by  the  corresponding 
frequency  of  compounding  or  interest 
distribution.*   *  "* 


4.  Section  230.4  would  be  amended  as 
follows: 

a.  A  new  paragraph  (b)(l)(iii)  would 
be  added. 

b.  Paragraph  (b)(6)(iii)  would  be 
removed,  and 

c.  Paragraph  (b)(6)(iv)  would  be 
redesignated  as  paragraph  (b)(6)(iii). 

The  addition  would  read  as  follows: 
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§230.4    Account  disclosures. 

***** 

15).  *  . 
D*  *  * 
iii)  Effect  of  interest  payments.  If  the 
annual  percentage  yield  is  based  in 
whole  or  in  part  on  interest 
distributions: 

(A)  The  interest  distribution 
frequency. 

(B)  A  statement  that  the  annual 
percentage  yield  assumes  the  consumer 
immediately  reinvests  interest  payments 
at  the  account's  interest  rate. 
***** 

5.  Section  230.5  would  be  amended 
by  adding  a  new  paragraph  (a)(2)(iv)  to 
read  as  follows: 

§  230.5    Subsequent  disclosures. 

(a)  *    *    * 

(2)*    *    * 

(iv)  Changes  to  the  frequency  of 
interest  payments  initiated  by  the 
consumer.  Changes  initiated  by  the 
consumer  to  the  frequency  of  interest 
payments. 

*  ,    •*        *        *        , 

6.  Section  230.8  would  be  amended  as 
follows: 

a.  Paragraph  (c)(6)(iii)  would  be 
removed; 

b.  A  new  paragraph  (c)(7)  would  he 
added; and 

c.  Paragraph  (e)(1)  introductory  text 
would  be  revised. 

The  addition  and  revision  would  read 
as  follows: 

§  230.8    Advertising. 

***** 

(c)*  •  * 

(7)  Effect  of  compounding  or  interest 
distributions.  The  frequency  of 
compounding  or  interest  distributions. 
If  the  annual  percentage  yield  is  based 
(in  whole  or  in  part)  on  interest 
distributions,  a  statement  that  the 
annual  percentage  yield  assumes  the 
consumer  immediately  reinvests  interest 
payments  at  the  account's  interest  rate. 

*  i    *        *        *        • 

(e)  Exemption  for  certain 
ad\iertisements—(l]  Certain  media.  If  an 
advertisement  is  made  through  one  of 
the  following  media,  it  need  not  contain 
the  infonnation  in  paragraphs  (c)(1), 
(c)(2),  (c)(4),  (c)(5).  (c)(6)(ii),  (c)(7), 
(d)(4),  and  (d)(5)  of  this  section: 
***** 

7.  In  Part  230,  Appendix  A  would  be 
amended  under  one  of  the  two 
following  alternatives: 

a.  Under  the  first  alternative. 
Appendix  A  would  be  amended  to  read 
as  follows: 

i.  The  introductory  text  would  he 
reviised; 


ii.  The  introductory  text  to  Part  I 
would  be  revised; 

iii.  In  Part  I,  A.  General  Rules  the  te.xt 
preceding  Examples  would  be  revised: 

iv.  In  Part  I,  A.  General  Rules,  under 
Examples,  new  paragraphs  (3)  and  (4) 
would  be  added;  and 

V.  In  Part  I.  A.  section  E  would  be 
removed. 

b.  Under  the  second  ahernative, 
Appendix  A  would  be  amended  as 
follows: 

i.  The  introductory  text  to  Appendix 
A  would  be  revised; 

ii.  The  introductory  text  to  Part  1 
would  be  removed: 

iii.  In  Part  I,  A.  General  Rules  would 
be  revised; 

iv.  In  Part  I,  B.  Stepped  Rate  Accounts 
(Different  Rates  Apply  in  Succeeding 
Periods),  the  Examples  would  be 
revised: 

V.  In  Part  I,  C.  Variable-Rate  Accounts 
would  be  revised;  and 

vi.  In  Part  I,  section  E  would  be 
removed. 

The  revisions  and  additions  under  the 
first  alternative  would  read  as  follows: 

Appendix  A  to  Part  230— Annual 
Percentage  Yield  Calculation 

The  annual  percentage  yield  measures 
the  total  amount  of  interest  earned  or 
imputed  on  an  account  based  on  the 
interest  rate  and  the  frequency  of 
compounding  or  interest  distributions.' 
The  annual  percentage  yield  is 
expressed  as  an  annualized  rate,  based 
on  a  365-day  year.^  Part  I  of  this 
appendix  discusses  the  annual 
percentage  yield  calculations  for 
account  disclosures  and  advertisements, 
while  Part  II  discusses  annual 
percentage  yield  earned  calculations  for 
periodic  statements. 

Part  I.  Annual  Percentage  Yield  for 
Account  Disclosures;  and  Advertising 
Purposes 

In  general,  the  annual  percentage 
yield  for  account  disclosures  under 
§§  230.4  and  230.5  and  for  advertising 
under  §  230.8  is  an  annualized  rate  that 
reflects  the  relationship  between  the 
amount  of  interest  that  would  be  earned 
by  the  consumer  for  the  term  of  the 
account  (taking  into  account  the 
frequency  of  interest  distributions  or 


'  The  annual  percentage  >  ield  reflci  is  only 
interest  and  does  not  include  the  vdhie  of  aiiv 
bonus  (or  other  consideration  worth  SlO  or  less,) 
that  may  be  provided  to  the  consumer  lo  open, 
maintain,  increase  or  renew  an  account.  Interest  or 
other  earnings  are  not  to  be  included  in  the  annual 
percentage  yield  if  such  amounts  are  determined  hv 
circumstances  that  may  or  m.iy  not  o<riir  in  the 
future. 

2  Institutions  may  calculate  the  annual  perccniagp 
yield  based  on  a  365-day  or  a  .t66-dav  ve.ir  in  a  leap 
vear. 


bv 


compounding)  and  the  amount  of 
principal  used  to  calculate  that  interest. 
Special  rules  apply  to  accounts  with 
tiered  and  stepped  interest  rates 

A.  General  Rules 

1.  The  iinnual  percentage  yield  shall 
be  calculated  by  the  formula  shown  in 
paragraph  2  of  Part  I.  A.  of  this 
appendix.  Institutions  shall  calculate 
the  annual  percentage  yield  based  on 
the  actual  number  of  days  in  the  term 
of  the  account.  For  accounts  without  a 
stated  maturity  date  (such  as  a  typical 
savings  or  transaction  account),  the 
calculation  shall  be  based  on  an 
assumed  term  of  365  days.  In 
determining  the  total  inierest  figure  to 
be  used  in  the  formula,  institutions  shall 
assume  that  no  withdrawals  or  deposits 
of  principal  occur  during  the  term.  For 
time  accounts  that  are  offered  in 
miiltiples  of  months,  institutions  may 
base  the  number  of  days  on  either  the 
actual  number  of  days  during  the 
applicable  period,  or  the  numfjer  of  days 
that  would  occur  for  any  actual 
sequen(.e  of  that  many  calendar  months. 
If  institutions  choose  to  use  the  latter 
rule,  they  must  use  the  same  number  of 
days  to  calculate  the  dollar  amount  of 
interest  earned  on  the  account  that  is 
used  in  the  annual  percentage  yield 
formula  (where  "Interest"  is  divided 
"Principal"). 

2.  The  annual  percentage  vield  is 
calculated  by  use  of  the  following 
general  formula  ("APY  "  is  used  for 
convenience  in  the  formulas): 
APY+100|(l-K(Interest/princip.a!))""*'»->^ 

m  k-rm)  _  ^  ] 

a.  "Prini:ipal"  is  the  amount  of  funds 
assumed  to  have  been  deposited  at  the 
beginning  of  the  account. 

b.  "Interest"  is  the  total  dollar  amount 
of  interest  earned  on  the  Principal  for 
the  term  of  the  account  in  which 
interest  remains  in  the  account.  11 
interest  is  distributed  by  check  or 
transfer  at  the  same  frequency  or  more 
frequently  than  interest  is  compounded. 

"Interest  "  is  imputed  to  be  the  amount 
that  would  resuh  if  if  were  compounded 
at  the  same  fi^quency  interest  is 
distributed.  If  interest  is  distributed  bv 
check  or  transfer  and  that  interest  is 
ba.sed  in  part  on  compounding. 

"Interest"  is  imputed  to  be  the  amount 
that  would  result  if  the  distributed 
interest  based  on  that  compounding 
frequently  had  remained  in  the  ac(.ount. 

c.  "Days  in  term"  is  the  actual  number 
of  days  in  the  term  of  the  account.  When 
the  "days  in  term  "  is  365  (that  is.  when 
the  stated  maturity  is  365  days  or  when 
the  account  does  not  have  a  stated 
maturity),  the  annual  percentage  xield 
can  be  calculated  by  use  of  the 
following  simple  formula: 
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APY=100  (InttsTt'st/PrindpaJ) 
EvfOmplefi 

(3)  If  an  instittrtjon  offen,  a  $1,(K)0 
two-year  certificate  of  depoKit  that 
distributes  interest  semi-annually  by 
check  or  transfer,  and  there  is  annual 
compounding  at  a  6.00"/.)  interest  rate, 
using  the  generaJ  formula  above,  the 
anrraal  percenta^fe  yield  is  6.09%  for  an 
account  with  seiui-aiinua]  checks,  and 
6.007o  for  an  account  vvf>ere  interest  is 
left  in  the  account  for  compounding. 
AFY=1  OOl ,  1  -t-dZS.Sl/l  .QODM  <  ",5  730,  _  j ) 
APY=6.09% 

APY=100|(l4-(123.60/l,000))<'"-'^«'>-ll 
APY=6.00% 

(«J  If  an  iofttitution  offers  a  $1,000 
tvMo-vear  certificate  of  deposit  that 
compounds  daily  and  dislriijutes 
monthly  interest  checks  at  a  6.00% 
intpj-e.<it  rate,  iifiing  the  peoeral  formula 
abo«'«.  the  annual  percentage  yield  is" 
6.18%,  for  consujiters  who  leave  interest 
in  the  account  and  for  those  who  receive 
monthly  checks: 

.APY=10l)Ul+(127.49/l*000))  i«ft'  ■'W).  1) 
APY=6.18% 
«         •         *         •         * 

The  Tei-iskms  and  additions  under  the 
first  ah«'Tiati«"e  woaid  read  a.s  follows: 

Appendix  A  to  fart  23P — .\nnual 
Percentage  Yield  Calculation 

The  anrual  fKaxKi:ta§^  "v.'ieid  measures 
the  total  amouDt  of  intereKt  fiamed  or 
imputed  on  ar  account  ba?Jed  on  the 
interest  rate  and  the  freqaencT  of 
compauruling  or  interest  d  istribut  ions. ' 
The  annual  percentage  yield  is 
expressed  as  an  annualized  rate,  based 
on  a  365-dav  y«ar.-  Part  I  of  this 
appendix  discusses  the  annual 
isearaentage  y^ld  calculations  for 
actxjarrt  disclosures  and  adxertisements. 
while  Pa'1  II  discusses  annual 
percentage  yield  earned  calculations  for 
periodic  statemigits. 

Part  1.  Annual  Percentage  Yield  for 
Account  DisrJofiuref;  and  Advertising 
Piirposea 

A.  Genera]  Rules 

1-  General.  In  general,  the  annual 
percentage  yield  for  account  dist;losu.'es 
under  §§  230.4  and  230.5  and  for 


'  Th«  snmi.Tl  porcenlagf,  y lekl  TefU.-rt.'.  only 
interest  anc!  doe*,  not  tnclude  the  imlue  of  nny 
lHniu»  (or  olinrconsi  derail  an  worth  110  or  less) 
ihal  mav  be  prwided  Ic  the  corbiunwr  tn  f)pen. 
maintain,  intrease  or  nmew  an  accnunt.  Iniere.st  or 
(iTher  earnings  lire  not  to  be  included  in  the  annual 
paccentBge  yield  if  such  amounK  are  determined  In' 
lanannstancei;  that  miM'  ar  max  not  mxiir  in  the 
fiilure. 

-histitutioDF  mev  calculate  the  aonua  I  percentage 
V  iKid  based  on  a  ass-day  or  a  36&-d<A'  ye.ar  in  a  leap 
year. 


advertising  under  §i^30.8  is  ao 
annualized  rate  that  reflects  the 
relationship  between  the  amount  od 
interest  that  would  he«anied  by  tiie 
consumer  for  the  term  of  the  account 
(taking  into  aixxiunt  the  fra^uency  af 
interest  distributions  or  compoimding) 
and  the  amounit  of  principal  used  to 
calculate  that  interest.  Special  rules 
apply  to  accounts  it'ith  tiered  and 
stepped  interest  rates.  The  aimud 
percentage  yield  shall  be  calculated  t» 
the  formula  shewc  in  paragraph  2.  of 
Part  I.  A.  of  this  appendix.  InstitutixMw; 
shall  calculate  the  annual  percentage 
yield  based  on  the  actuaJ  number  of 
days  in  the  term  of  the  account.  For 
accounts  without  a  stated  maturity  date 
(such  as  a  typical  savings  or  transaction 
account),  the  calc.«lation  shall  be  based 
on  an  assumed  term  oi  365  days,  ki 
determining  the  total  interest  figure  to 
be  used  in  the  iormala,  institaticms  shall 
assume  that  no  withdraTcaifi  or  deposits 
of  print-ipal  occiur  during  the  term.  For 
time  accounts  that  are  offered  in 
multiples  of  rocmtiiK,  inHtittitioni.  may 
base  the  number  of  days  on  either  the 
actual  number  of  days  during  the 
applicable  period,  or  the  number  of  days 
tl;at  would  occnr  for  any  actual 
sequence  of  that  tnaaaay  caieBdair  moraths. 
If  institutions  choose  to  use  the  latter 
rule,  they  must  Mat-  the  same  number  of 
days  to  calculate  ibt'  dollar  aiKount  of 
interest  earned  on  the  accouni  tliat  is 
used  in  the  annual  pet^oentage  yieiid 
formulas.  If  intei«s1  is  paid  to  the 
account  or  to  the  xu^nsumer  frcnm  the 
account  by  check  or  transfer  monthly, 
quarterly  or  semi-annually,  institutions 
may  base  the  number  of  days  on  either 
the  actual  number  of  days  foa  those 
inter\'als,  or  the  folkmirig  asBumed 
intervals:  monthly,  30  days;  quarterJy. 
91  days;  and  semi-annually,  182  days.  If 
institutions  choose  to  use  the  latter  rulei. 
they  must  use  the  same  number  of  days 
to  calculate  the  dollar  amount  of  interest 
earned  on  the  account  that  is  used  to 
determine  when  interest  was  paid  "to  tlie 
account  or  to  the  consuraei  from  the 
account.  Institutions  may  base  tfie  dollar 
amount  of  a  deposit  on  eitlier  #»e  actual 
amount  of  the  deposit  or  an  assumed 
deposit  of  $1,000. 

2.  Formula  for  all  accounta.  The 
following  formula  may  be  Ufwd  iar  all 
accounts.  It  shall  be  used  for  all 
accounts  where  interest  is  paid  ptrior  to 
the  maturity  of  the  account.  This 
formula  reflects  tlie  specific  frequency 
of  interest  paynwints  to  the  consumer. 
Deposit=Firstpayment/(l+APY/100)"»> 

ol  JopoMi  !o  iluy  ol  lirM  paymcni  -16."> 

-^Succeedingpayment/(l■t■APY/100)''» 

ol  UcpoKit  lo  Kuccrcilin^  payment  ^65 
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>Final  Paymemt/,(l*APY/liOO)'»^  <"  '»'t«" 

to  dii>  ol  t'lnjl  pa>fncnt'.'*ft5 

a.  "APY"  is  the  annual  percentage 
yield  paid  on  the  deposit. 

b.  "Deposit"  is  the  iaida]  deposit. 

c.  "First  payment"  is  the  amount  of 
the  first  interest  payment  made  during 
the  term  of  the  account. 

d.  "Succeeding  pzynaent"  is  die 
amount  of  each  succeeding  interest 
payment,  excluding  the  first  and  final 
payments,  made  during  the  term  of  the 
account. 

e.  "Final  payment"  is  the  amount  of 
the  final  payment  including  principal 
made  at  the  end  of  the  account. 

f.  *T)ay  of  deposit  to  day  of  first 
payment"  isthe  number  of  days 
between  the  day  of  the  initial  deposit 
and  the  firsit  pai,Taent.. 

g.  "Day  of  deposit  to  succeeding 
payment"  is  the  number  of  days 
between  theday  of  the  initial  deposit 
and  each  .suoieeding  payicent. 

h.  "Day  of  duposit  to  day  of  final 
payment"  is  the  actual  nvmiber  enf  days 
in  the  term  of  the  account. 

Examples 

(1)  For  a  $1 ,000  two-year  CD  (with  a 
6.00%  interest  rate  and  a  .01644%  daily 
periodic  rate,  and  no  compounding  but 
semi-annual  interest  payments),  an 
institirtion  makes  two  midyear  interest 
payments  of  $29.92  on  day  182  of  each 
year  (days  1B2  and  547)  and  two  interest 
payments  of  $30.08  at  each  year  s  end 
(days  365  and  730).  Using  the  formula 
in  paragraph  2.  of  Part  I.A.  of  this 
appendix,  the  annual  percentage  yield  is 
6.09%: 
l,0()0=29.92/(l-t-APY/100)i'<^'''V30.08/ 

(l+APY/lD0)'^'^'«+29.92/.(l+APY/ 

l()0).s47:*.,5+jQ30.GB/{l-*-APy/ 

100)7-«>3«s 

Dailv  vield=.'01619% 
APY=e.09% 

(2)  For  8  $l.jOB0iane-year  CD  (with, a 
6.00%  interest  rate  and  a  .01644%  daily 
periodic  rate,  counpoondod  semi- 
annually), aa  institution  which  allows 
the  consumer  to  elect  quarterly  interest 
payments  assumes  three  quarterly 
interest  payments  of  $14.96  at  91-day 
inter\'als  (days  91 , 1«2  and  2731.  and  n 
final  payment  of  $1-015.12  on  day  365. 
Using  the  formula  in  paragraph  2.  of 
Part  I.A.  of  this  appendix,  the  annual 
percentage  yield  tor  the  quarterly 
payment  option  is  6.14%: 
1.600=14.96/(1+APY/100)*"  ^*'V14.96/ 

(UAF\7lOff)'«  ^-t-14.96/(l+APY/ 
100)"'^+1015.12/(1+APY/ 
-  100)'^''^''^ 
Dailv  yield=.01632% 
AFY'=;6.14% 

3.  Formula  for  cartnin  xiccounis.  The 
formula  under  this  paragraph  may  be 
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I  sed  for  accounts  that  make  a  single 
i  iterest  payment  at  maturity.  When 
I  sing  the  formula,  institutions  .shall 
determine  the  total  interest  figure  to  be 
used  in  the  formula  by  assuming  that  all 
principal  and  interest  remain  on  deposit 
for  the  entire  term  and  that  no  other 
transactions  (deposits  or  withdrawals) 
occur  during  the  term.  The  annual 
percentage  yield  is  calculated  by  use  of 
the  following  formula  ("APY"  is  used 
for  convenience  in  the  formulas): 
APY=100  ((l+(Interest/ 

Principal))<^^'D»y*  •"  icim)-  ^j 
a.  "Principal"  is  the  amount  of  funds 
assumed  to  have  been  deposited  at  the 
bEKinning  of  the  account. 

!  b.  "Interest"  is  the  total  dollar  amount 
ojf  interest  earned  on  the  Principal  for 
tfce  term  of  the  account. 

I  c.  "Days  in  term"  is  the  actual  number 
of  days  in  the  term  of  the  account.  When 
the  "days  in  term"  is  365  (that  is,  where 
the  stated  maturity  is  365  days  or  where 
the  account  does  not  have  a  stated 
maturity),  the  annual  percentage  yield 
may  be  calculated  by  use  of  the 
ft^llowing  simple  formula: 
"'Y=100  (Interest/Principal) 

impies 

1(1)  If  an  institution  pays  $61.83  in 
interest  in  a  single  payment  at  maturity 
fcjr  a  36.5-day  year  on  $1 ,000  deposited 
iiito  a  one-year  CD  (with  a  6.00% 
interest  rate  and  daily  compounding), 
using  the  formula  shown  in  paragraph  3. 
of  Part  I.A.  of  this  appendix,  the  annual 
percentage  yield  is  6.18%: 
APY=100|(1+(61.83/1,000))'"V'^^>-1) 
APY=6.18%. 

I  (2)  If  an  institution  offers  a  $1,000  six- 
month  certificate  of  deposit  (where  the 
sipt-month  period  used  by  the  institution 
contains  182  days,  interest  is  paid  at 
mlalurity,  and  there  is  daily 
compounding  at  a  6.00%  interest  rate), 
using  the  formula  shown  in  paragraph  3. 
of  Part  I.A.  of  this  appendix,  the  annual 
percentage  yield  is  6.18%: 

APY=100  |(l+(30.37/1.000))'^'>'  "<''•- 1] 
APY=6.18% 


B, 


Stepped-Rate  Accounts  (Different 


Rates  Apply  in  Succeeding  Periods) 


or 


E;  bmples 

(1)  If  an  institution  offers  a  $1,000  6- 
mpnth  certificate  of  deposit  on  which  it 
pays  a  5.00%  interest  rate,  compounded 
daily,  for  the  first  three  months  (which 
contain  91  days),  and  a  5.50%  interest 
rate,  compounded  daily,  for  the  next 
three  months  (which  contain  92  days), 
the  total  interest  paid  in  a  single 
payment  at  maturity  for  six  months  is 
$2X1.68.  and  using  the  formula  in 


paragraph  3.  of  Part  I.A.  of  this 
appendix,  the  annual  percentage  yield  is 
5.39%: 

APY=100  l(l-t-(26.68/l,000))<"'''"*'>-  1| 
APY=5.39% 

(2)  If  an  institution  offers  a  $1,000 
two-year  certificate  of  deposit  on  which 
it  pays  a  6.00%  interest  rate, 
compounded  daily,  for  the  first  year, 
and  a  6.50%  interest  rate,  compounded 
daily,  for  the  next  year,  the  total  interest 
paid  in  a  single  payment  at  maturity  is 
$133.13  and,  using  the  formula  in 
paragraph  3.  of  Part  I.A.  of  this 
appendix,  the  annual  percentage  yield  is 
6.45%: 

APY=100  1(1+133. 13/1,000)<^'^'' ■"*'»- 1) 
APY=6.45% 

(3)  For  a  $1,000  two-year  certificate  of 
deposit  (with  an  interest  rate  of  6.007o 
and  a  daily  periodic  rate  of  .01644%  the 
first  year,  and  an  interest  rate  of  6.50% 
and  a  daily  periodic  rate  of  .01781%  the 
second  year,  no  compounding  but  semi- 
annual interest  payments),  an 
institution  makes  two  payments  during 
the  first  year,  a  midyear  interest 
payment  of  $29.92  on  day  182  and  a 
year-end  interest  payment  of  $30.08  on 
day  365,  and  two  payments  during  the 
second  year,  a  midyear  interest  payment 
of  $32.41  on  day  547  and  a  final 
payment  of  $1032.59  on  day  730.  U.sing 
the  formula  in  paragraph  3.  of  Part  I.A. 
of  this  appendix,  the  annual  percentage 
yield  is  6.34%: 

1.000=29.92/(l+APY/100)">-"-V30.08/ 

(1+APY/lOO)'''''  "-5 
+32.41/(1+APY/100)''^^^''^+1032.59/ 

(l+APY/lOO)"""  ■''•"'  ' 
Daily  yield=.01684% 
APY=6.34% 

C.  Variable-Rate  Accounts 

1.  For  variable-rate  accounts  without 
an  introductory  premium  or  discounted 
rate,  an  institution  must  base  the 
calculation  only  on  the  initial  interest 
rate  in  effect  when  the  account  is 
opened  (or  advertised),  and  assume  that 
this  rate  will  not  change  during  the  year. 

2.  Variable-rate  accounts  with  an 
introductory  premium  (or  discount)  rate 
must  be  calculated  like  a  stepped-rate 
account.  Thus,  an  institution  shall 
assume  that:  (i)  The  introductory 
interest  rate  is  in  effect  for  the  length  of 
time  provided  for  in  the  deposit 
contract;  and  (ii)  the  variable  interest 
rate  that  would  have  been  in  effect 
when  the  account  is  opened  or 
advertised  (hut  for  the  introductory  rate) 
is  in  effect  for  the  remainder  of  the  year. 
If  the  variable  rate  is  tied  to  an  index, 
the  index-based  rate  in  effect  at  the  time 
of  disclosure  mu.st  be  used  for  the 
remainder  of  the  year.  If  the  rate  is  not 
tied  to  an  index,  the  rate  in  effect  for 


existing  consumers  holding  the  same 
account  (who  are  not  receiving  the 
introductory  interest  rate)  must  be  used 
for  the  remainder  of  the  year. 

3.  For  example,  assume  an  institution 
offers  an  account  on  which  it  pays 
quarterly  interest  payments  at  an 
introductory  7.00%  interest  rate  and  a 
.01934%  daily  periodic  rate, 
compounded  daily,  for  the  first  three 
months  (which,  for  example,  contain  91 
days),  while  the  variable  interest  rate 
that  would  have  been  in  effect  when  the 
account  was  opened  was  5.00%  with  a 
daily  periodic  rate  of  .01378%.  For  a 
365-day  year  on  a  $1,000  deposit  an 
institution  would  make  one  quarterly 
interest  payment  on  day  91  of  $17.60 
(based  on  91  days  at  7.00%),  followed 
by  two  interest  pavments  of  $12.54  on 
days  182  and  273,  and  a  final  pavint'nt 
of  $1012.68  on  day  365  (based  on  274 
days  at  5.00%).  Using  the  formitl.T  in 
paragraph  2.  of  Part  I  A.  of  this 
appendix,  the  annual  percentage  vi«'ld  is 
5.66%: 

1 .000=1 7.60/(l+APY/100)'"  '"%  1 2.,^.4/ 

(l+APY/lOO)'"-  "•"^ 
+  12.54/(l+APY/100)-''"'''+1012.(,H/ 

(1+APY/lOO)''^^  "'"^ 
Dailv  vield=.0150a% 
APY=5.66% 
•         •         *         «         « 

8.  In  Part  230,  Appendix  B  would  !>•? 
amended  as  follows: 

a.  Under  B-1— Model  Clauses  l-or 
Accouni  Disclosures: 

i.  A  new  paragraph  (a)(v)  would  he 
added  following  the  text  under  7i(  linii 
Methods: 

ii.  Paragraph  (b)(i)  would  be  ri\  i^-d: 

iii.  Paragraphs  (h)(iii)  and  (h)(v) 
would  be  removed:  and 

iv.  Paragraph  (h)(iv)  would  be 
redesignated  as  paragraph  (h)(iii), 

b.  The  last  two  sentences  in  ih'i  first 
paragraph  of  B-7— Sample  Form  would 
be  removed:  and 

c.  A  new  B-IO— Sample  Form  would 
be  added. 

The  additions  and  revisions  would 
read  as  follows: 

Appendix  B  to  Part  230— Model  Clauses 
and  Sample  Forms 


B-1 — Model  Clauses  For  Account 

Disclosures 

(a)  *   *   * 

(v)  Effect  of  inler»-s;  payments 

Your  nnnual  perct-ntage  yield  is  based 

on (time  period)  payiin:its/ 

checks,  and  assumes  you  immedi.iii-ly 
reinvest  interest  pay:,ients  at  the 
account  interest  rate. 
•        •        »        «        « 

(h)  Compounding  inid  crediting; 


JMI 


5150 


Federal  Register  /  Vol.  60.  No.  17  /  Thursday,  [aniran-  26.  1995  /  Proposed  Rules 


(i)  Frequency 

Interest  will  be  compounded  Ion  a 
basis/eveiy (t  mie 


period)]. 
Interest  will  be  credited  to  your 

account  [on  a basis/everj 

.(time  periodll. 


Interest  for  your  account  will  be  paid 
I  by  check/to  another  account]  Ktinie 
period)]. 
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B-IO  --  SAMPLE  FORM  (CERTIFICATE  OF  DEPOSIT) 

x\'7  Savings  bank 

I  year  l  ERTinCATE  OF  DEPOSIT 
Rate  information 

The  interest  rate  for  your  account  is    5.00   %  with  an  annual  percentage  yield  of    5  12    %     You 
will  be  paid  this  rate  until  the  maturity  date  of  the  certificate.    Your  cenificate  will  mature  on 
September  30.  1994    . 

Interest  for  your  account  will  be: 

Conipounded  and  credited  to  your  account two  times  a  year. 

four  times  a  year. 

Paid      _/_  monthly  _•_  to  you  by  check  to  another 

four  limes  a  year  account. 

merest  begins  to  accrue  on  the  business  day  you  deposit  any  noncash  iiem  (for  example,  checks). 
Siinimum  balance  requirements 


ifou  must  deposit  $1,000  lo  open  this  account. 

You  must  maintain  a  minimum  balance  of  Si  .000  in  your  account  ever\  dav  to  obtain  the  annual 
percentage  yield  listed  above. 

balance  computation  method 


We  use  the  daily  balance  method  lo  calculate  the  interest  on  your  account     This  method  applies  a 
daily  periodic  rate  to  the  principal  in  the  account  each  day. 

Transaction  limitations 


After  the  account  is  opened,  you  may  not  make  deposits  into  or  withdrawals  from  the  account  until 
tie  maruiity  date. 

Earh  withdrawal  penalty 


fyou  withdraw  any  principal  before  the  maturity  date,  a  penaltv  equal  to  three  months'  interest  will 
:e  charged  to  your  account. 

Renewal  policy 


his  account  will  be  automaiicaiI\  renewed  at  maiurity     You  have  a  grace  period  of  ten  (10> 
oklenda'  days  after  the  maturity  date  to  withdraw  the  funds  without  being  charged  a  penalty. 
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By  ortler  of  the  Board  of  Governors  of  the 
Fiuleral  Reserve  System,  January  18. 1995. 
William  W.  Wiles. 
Spcretary  of  the  Board. 
|FR  Doc.  95-1786  Filed  1-25-95;  8:45  am] 
BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Chapter  I 

[Docket  No.  95D-0014] 

Draft  Proposed  Regulations  on  Quality 
Standards  and  Certification 
Requirements  for  Mammography 
Facilities;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  availability  of  draft 

proposed  regulations. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  draft  proposed 
regulations  prepared  by  the  Center  for 
Devices  and  Radiological  Health  (CDRH) 
to  implement  the  Mammography 
Quality  Standards  Act  of  1992  (MQSA). 
The  drafts  contain  minimum  quality 
standards  for  mammography  faciHfies  in 
the  following  areas:  Personnel 
standards,  medical  outcomes  audits, 
medical  records  and  mammography 
reports,  quality  assurance,  mobile 
mammography,  accreditation  bodies, 
implant  imaging,  mammography 
equipment,  variances,  consumer 
complaint  mechanism,  and  quality 
control. 

DATES:  Written  comments  bv  April  11. 
1995. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  regulations  to 
the  Center  for  Devices  and  Radiological 
Health  (HFZ-240).  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
proposed  regulations  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr.,  Rockville.  MD 
20857.  Requests  and  comments  should 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  draft  proposed 
regulations  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  (address 
above)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 


FOR  FURTHER  INFORMATION  CONTACT: 
Charles  K.  Show-alter,  Center  for  Devices 
and  Radiological  Health,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
240).  9200  Corporate  Blvd.,  Rockville, 
MD  20850.  301-594-3311. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  draft 
proposed  regulations  regarding  quality 
standards  and  certification  requirements 
for  mammography  facilities  in  the 
following  areas:  Personnel  standards, 
medical  outcomes  audits,  medical 
records  and  mammography  reports, 
quality  assurance,  mobile 
mammography,  accreditation  bodies, 
implant  imaging,  mammography 
equipment,  variances,  consumer 
complaint  mechanism,  and  quality 
control.  These  proposed  regulations  are 
being  developed  to  implement  the 
MQSA  (Pub.  L.  102-539),  which  was 
enacted  to  establish  quality  standards 
for  mammography.  The  MQSA  requires 
that,  to  provide  mammography  services 
legally  after  October  1.  1994.  all 
facilities,  except  facilities  of  the 
Department  of  Veterans  Affairs,  must  be 
both  accredited  by  an  approved 
accrediting  body  and  certified  by  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary).  The  authority  to  approve 
accrediting  bodies  and  to  certify 
facilities  has  been  delegated  by  the 
Secretary  to  FDA. 

Pursuant  to  authorization  from 
Congress,  FDA  promulgated  interim 
regulations  to  ensure  that 
mammography  facilities  meet  minimum 
quality  standards.  These  regulations, 
which  were  published  in  the  Federal 
Register  on  December  21,  1993  (58  FR 
67558  and  58  FR  67565),  and  amended 
on  September  30. 1994  (59  FR  49808), 
became  effective  on  October  1,  1994, 
and  will  remain  in  effect  until  final 
regulations  are  promulgated. 

FDA  is  currently  developing  proposed 
regulations  for  quality  standards  in 
various  subject  areas,  including  the  11 
areas  referenced  above.  Under  the 
MQSA.  FDA  established  a  National 
Mammography  Quality  Assurance 
Advisory  Committee  (NMQAAC)  to 
advise  the  agency  on  the  appropriate 
level  of  quality  standards  for 
mammography  facilities  and  accrediting 
bodies.  Advanced  drafts  of  proposed 
regulations  are  prdvided  routinely  to  all 
members  of  the  advisory  committee  for 
their  advice  and  recommendation,  and 
periodic  public  meetings  of  the  advisory 
committee  are  being  held. 

An  advisory  committee  meeting  was 
held  on  January  23  through  January  25, 
1995.  The  meeting  was  announced  in 
the  Federal  Register  of  December  21. 
1994  (59  FR  65776).  It  was  held  at  the 


Dupont  Plaza  Hotel.  Embassy  Room. 
1500  New  Hampshire  Ave.  N\V.. 
Washington,  D.C. 

In  order  to  gather  additional 
information  on  these  particular  topics. 
FDA  decided  to  share  the  drafts  of  these 
proposed  regulations  with  certain 
individuals  who  were  invited  as  guests 
to  the  January  23  through  25, 1995, 
advisory  committee  meeting  to  enable 
them  to  provide  comments  at  the 
meeting  on  the  feasibility  of  efficient 
implementation  of  these  draft  proposed 
standards  by  the  radiology  community. 
These  invited  guests  have  particular 
expertise  in  one  or  more  of  the  areas 
addressed  by  the  draft  proposals.  The 
agency  is  publishing  this  notice  in  order 
to  make  the  same  draft  documents 
available  to  the  general  public. 

Although  all  members  of  the  general 
public  will  have  an  opportunity  to 
comment  on  the  proposed  regulations 
when  they  are  published  in  the  spring 
of  1995.  interested  persons  who  wish  to 
comment  on  the  draft  proposals  may 
submit  written  comments  to  the  Dockets 
Management  Branch  (address  above)  on 
or  before  April  11, 1995.  Two  copies  of 
any  comments  should  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  draft  proposed 
regulations  and  comments  received  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

FDA  will  consider  any  comments 
received  in  developing  final  reguloMons. 

Dated:  January  23.  1995. 
William  K.  Hubbard. 

Interim  Deputy  Commissioner  for  Policy. 
|FR  Doc.  95-2006  Filed  1-23-95;  3:40  pm| 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

28  CFR  Part  93 
[OJPNo.  1014] 
RIN1121-AA26 

Drug  Courts 

AGENCY:  Department  of  Justice.  Office  of 
Justice  Programs. 
ACTION:  Proposed  rule. 

SUMMARY:  This  notice  announces  a 
proposed  rule  and  requests  comments 
on  the  Drug  Court  Program  as 
authorized  by  Title  V  of  the  Violent 
Crime  Control  and  Law  Enforcement 
Act  of  1994.  This  rule  gives  general 


guidance  regarding  the  program  and 
specifically  delineates  the  prohibition 
on  participation  by  violent  offenders. 
Detailed  program  guidelines  and 
application  materials  for  the  Fiscal  year 
1995  Drug  Court  Program  will  be 
available  in  early  1995. 
DATES:  All  comments  must  be  received 
by  February  27,  1995. 
ADDRESSES:  All  comments  should  be 
addressed  to  Reginald  L.  Robinson. 
Deputy  Assistant  Attorney  General, 
Office  of  Justice  Program,  633  Indiana 
Avenue  NW..  Washington,  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Department  of  Justice  Response  Center 
at  1-800-421-6770  or  (202)  307-1480. 

SUPPLEMENTARY  INFORMATION: 

Overview  of  Title  V-Drug  Courts 

Flederal  discretionary  grants  are  being 
made  available  under  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994,  Title  V.  Public  Law  103-322,  108 
Stat.  1796  (September  13. 1994),  42 
U.S.C.  3796ii-3796ii-8  [hereinafter  the 
"Act"!  to  states,  units  of  local 
government,  Indian  tribal  governments, 
and  state  and  local  courts  for  assistance 
with  drug  court  programs.  The  Act  gives 
the  Attorney  General  and,  through 
statutory  authority  contained  In  the 
Omnibus  Crime  Control  and  Safe  Streets 
Actt  an  authorized  designee  (in  this  case 
the  AssiiJtant  Attorney  General  for  the 
Office  of  Justice  Programs),  the  authority 
to  make  grants  to  the  above  mentioned 
entities  for  drug  court  programs  that 
involve  continuing  judicial  supervision 
over  non-violent  offenders  with 
substance  abuse  problems  and  the 
integrated  administration  of  sandions 
and  services  including:  (1)  mandatory 
periodic  testing  for  the  u.se  of  controlled 
substances  or  other  addictive  substances 
during  any  period  of  supervised  release 
or  probation  for  each  participant;  (2) 
substance  abuse  treatment  for  each 
participant;  (3)  diversion,  probation,  or 
other  supervised  release  involving  the 
po.ssibility  of  prosecution,  confinement, 
or  incarceration  based  on 
noncompliance  with  program 
requirements  or  failure  to  show 
.satisfectory  progress;  and  (4) 
programmatic,  offender  management, 
and  aftercare  services  such  as  relapse 
prevention,  health  care,  education, 
vocational  training,  job  placement, 
housing  placement,  and  child  care  or 
other  family  support  services  for  each 
participant  requiring  such  services. 

Section  50001  of  Title  V  of  the  Act 
requires  that  regulations  be  issued  to 
ensure  exclusion  of  violent  offenders 
from  these  funded  programs.  This 
proposed  rule  responds  to  that 
requirement.  To  more  fully  develop  and 


define  the  grant  program  and  to  provide 
direction  and  guidance  to  potential 
applicants,  program  guidelines  will  be 
issued  subsequent  to  the  publication  of 
this  proposed  rule.  This  Supplementary 
Information  section  is  intended,  in  part, 
to  elicit  comment  on  a  broad  range  of 
i.ssues  relevant  to  the  development  and 
implementation  of  those  program 
guidelines: 

Statement  of  the  Problem 

More  than  half  of  all  individuals 
brought  into  the  criminal  justice  .system 
have  substance  abuse  problems.  Many 
of  these  individuals  are  non-violent 
offenders  who  repeatedly  cycle  through 
the  court,  corrections  and  probation 
.systems  without  help  to  change  their 
behavior.  The  underlying  problem  of 
such  non-violent  substance  abusing 
offenders  frustrates  and  inhibits  judicial 
effectiveness.  All  too  often,  the  non- 
violent drug  offender  faces  little 
cortainty  of  punishment  and  represents 
a  long  term  recurring  problem  for  both 
the  criminal  justice  system  and  society. 

In  too  many  cases,  the  criminal  justice 
system  fails  to  subject  non-violent,  drug 
abusing  offenders  to  intervention 
measures  that  provide  the  mix  of 
ser\  ices  and  sanctions  necessary  to 
change  their  behavior  or,  if  necessary, 
coerce  abstinence.  Some  courts  and 
prosecutors,  however,  have  cost- 
effectively  addressed  the  problem 
through  the  use  of  treatment  drCg 
courts.  Their  results  suggest  that  "drug 
courts"  can  significantly  enhance  the 
offender's  opportunity  to  break  the  cycle 
of  substance  abuse  and  crime.  Those 
who  are  coming  into  contact  with  the 
criminal  justice  system  for  the  first  time 
may  be  particularly  susceptible  to 
effective  early  intervention. 

Indeed,  research  and  evaluation 
demonstrate  that  the  "'drug  court" 
approach  is  effective  in  reducing  both 
drug  abuse  and  drug-related  crime.  The 
Drug  Court  discretionary  grant  program 
of  Title  V  seeks  to  .support  the 
development  of  innovative  measures 
that  provide  courts  additional  resources 
to  assure  certainty  of  punishment  for 
drug  abusing  offenders  through  the 
integrated  administration  of  services 
and  sanctions,  including  close 
supervision  and  coerced  abstinence. 

The  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994 

The  Department  of  Justice 
(Department)  recognizes  that  no  single 
model  exists  for  an  effective  drug  court. 
To  the  contrary,  the  Department 
believes  there  may  be  a  variety  of  valid 
approaches  that  deal  effectively  with 
non-violent  offenders  with  substance 
abu.se  problems.  Consequently,  the  Drug 


Court  grant  program  will  maintain 
fiexihility  in  providing  funds  to  support 
the  development  of  a  variety  of 
initiatives  that  coordinate  treatmeiri  aiui 
coerced  abstinence. 

The  Department  also  recognizes  the 
great  diversity  in  the  structure  and 
operation  of  state  and  local  courts  and 
criminal  justice  systems.  Hence,  the 
Department  is  committed  to  a  flexible 
approach  that  allows  jurisdictions  to 
tailor  local  initiatives  to  best  suit  their 
needs  and  local  conditions.  Program 
nexibilily.  however,  is  necessarily 
balani;ed  by  statutory  requirements 
concerning  the  design  and 
administration  of  the  funded  programs. 
Accordingly,  Drug  Court  programs  that 
receive  grant  awards  must: 

•  Exclude  violent  offenders  from 
program  participation; 

•  Include  a  long-term  strategy  and 
detailed  implementation  plan: 

•  Explain  the  applicants  inability  lo 
fu:id  the  program  adequately  without 
federal  assistance; 

•  Use  federal  support  to  supplement, 
and  not  supplant.  State,  Indian  Trib.il, 
and  local  sources  of  funding  that  would 
otherwise  be  available; 

•  Identify  related  governmental  or 
community  initiatives  which 
complement  or  will  be  coordinalrrd  wi»h 
the  proposal; 

•  Consult  with  ail  affected  agencies 
and  insure  that  there  will  be  appropriate 
coordination  with  all  affected  agencii^ 
in  the  implementation  of  the  proyram: 

•  Certify  that  participating  offenders 
will  receive  continuing  judicial 
supervision  by  one  or  nu;r"  desii;rMted 
judges  with  responsibility  for  the  dnig 
court  program: 

•  Specify  plans  fur  obtaining 
necessary  support  and  continuini;  ll.«; 
propo.sed  program  following  the 
conclusion  of  Federal  support;  and 

•  Describe  the  methodology  that  will 
be  used  in  evaluating  the  program. 

Consistent  with  Congressional  intent, 
program  evaluation  will  be  cruri.Tl. 
Grant  recipients  will  be  required  to 
cooperate  with  a  national  evaluation 
team  throughout  their  involvement  with 
the  program.  Recipients  will  also  be 
required  to  provide  for  independent 
evaluation  of  the  impact  and 
effectiveness  of  their  funded  programs. 
The  following  issues  will  be  espef:tnnv 
important  in  determining  whether 
programs  receiving  grants  under  this 
initiative  are  effective:  (1)  Reduction  in 
recidivism  rates  of  program  participants. 
(2)  maintenance  of  acceptable  substam  «• 
abuse  treatment  completion  rates  .inujiig 
program  participants.  (3J  decreased  drw;^ 
use  by  program  participants,  and  (4) 
maintenance  of  a  cost  elleciivf  proiT.n:! 
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ill  relation  to  the  overall  criminal  justice 
system. 

FY  1995  Drug  Court  Initiative 

The  Fiscal  Year  1995  Department  of 
Justice  Appropriations  Act,  Public  Law 
103-317,  has  allocated  $29  million  for 
the  Drug  Court  grant  programs. 
Eligibility  of  applicants  to  receive  grants 
will  be  based  on  requirements  of  the 
statute  and  these  regulations,  as  well  as 
assurances  and  certifications  specified 
in  detailed  program  guidelines  and 
application  materials  that  will  be 
available  in  early  1995  for  the  Fiscal 
Year  1995  Drug  Court  initiative. 

While  detailed  program  guidelines 
will  follow  the  publication  of  this  notice 
of  proposed  rulemaking,  the  Department 
has  made  some  broad  programmatic 
decisions  upon  which  it  welcomes 
comment.  Three  types  of  funding  will 
be  available  under  this  program  during 
Fiscal  Year  1995.  First,  planning 
funding  will  be  available  for  those 
jurisdictions  that  express  interest  in 
initiating  a  drug  court,  but  have  not 
engaged  in  the  comprehensive  planning 
necessary  to  make  such  a  program 
successful.  Second,  jurisdictions 
currently  operating  drug  court  programs 
may  seek  funding  to  expand,  enhance, 
or  augment  these  ongoing  efforts. 
Finally,  for  those  jurisdictions  that  have 
engaged  (or  are  currently  engaged)  in  a 
comprehensive  drug  court  planning 
process,  funding  may  be  available  to 
implement  the  plans  their  efforts  have 
produced. 

Call  for  Comments  Concerning  the  Drug 
Court  Initiative 

Substance  abuse-related  offender  case 
management  is  primarily  a  state  and 
local  issue;  thus,  the  Drug  Court  grant 
program  contemplates  collaboration 
between  federal  and  state  and  local 
agencies.  State  and  local  government 
officials  were  involved  in  Congressional 
hearings  and  meetings  that  guided  the 
development  of  this  legislation  and  will 
continue  to  be  involved  as  the 
Department  moves  forward  in 
developing  this  regulation,  establishing 
policy  guidance,  and  implementing 
program  guidelines.  At  this  time, 
comments  are  welcome  regarding  the 
basic  program  design  requirements 
described  in  §  93.4  of  the  proposed  rule, 
and  to  the  entire  scope  of  the  program. 

Administrative  Requirements 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866  section  1(b),  Principles  of 
Regulation.  This  rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  section  3(0. 
Regulatory  Planning  and  Review,  and. 


accordingly,  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

The  Assistant  Attorney  General  for 
the  Office  of  Justice  Programs,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects 

Grant  Programs,  Judicial 
Administration. 

For  the  reasons  set  out  in  the 
preamble,  Title  28,  Chapter  1.  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  by  adding  a  new  Part  93 
consisting  of  Subpart  A  as  set  forth 
below. 

PART  93— PROVISIONS 
IMPLEMENTING  THE  VIOLENT  CRIME 
CONTROL  AND  LAW  ENFORCEMENT 
ACT  OF  1994 

Subpart  A — Drug  Courts 

Sec. 

93.1  Purpose. 

93.2  Statutory  authority. 

93.3  Definitions. 

93.4  Grant  authority. 

93.5  E.xclusion  of  violent  offenders. 

Subpart  B — [Reserved] 

Authority:  42  U.S.C.  3796ii-3796ii-8. 

Subpart  A— Drug  Courts 

§  93.1    Purpose. 

This  part  sets  forth  requirements  and 
procedures  to  ensure  that  grants  to 
States,  State  courts,  local  courts,  units  of 
local  government,  and  Indian  tribal 
governments,  acting  directly  or  through 
agreements  with  other  public  or  private 
entities,  exclude  violent  offenders  from 
participation  in  programs  authorized 
and  funded  under  this  part. 

§  93.2    Statutory  authority. 

This  program  is  authorized  under  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994.  Title  V,  Public 
Law  103-322,  108  Stat.  1796  (September 
13,  1994),  42  U.S.C.  3796ii-3796ii-8. 

§93.3    Definitions. 

(a)  State  has  the  same  meaning  as  set 
forth  in  section  901(a)(2)  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  as  amended. 

(b)  Unit  of  Local  Government  has  the 
same  meaning  as  set  forth  in  section 
901(a)(3)  of  the  Omnibus  Crime  Control 
and  Safe  Streets  Act  of  1968,  as 
amended. 


(c)  Asaistant  Attorney  General  means 
the  Assistant  Attorney  General  for  the 
Office  of  Justice  Programs. 

(d)  Violent  offender  means  a  person 
who  either — 

(1)  Is  currently  charged  with  or 
convicted  of  an  offense  during  the 
course  of  which: 

(i)  The  person  carried,  possessed,  or 
used  a  firearm  or  other  dangerous 
weapon;  or 

(ii)  There  occurred  the  use  of  force 
against  the  person  of  another;  or 

(iii)  There  occurred  the  death  of.  or 
serious  bodily  injury  to.  any  person; 
without  regard  to  whether  proof  of  any 
of  the  elements  described  herein  is 
required  to  convict;  or 

(2)  Has  previously  been  convicted  of 
a  felony  crime  of  violence  involving  the 
use  or  attempted  use  of  force  against  a 
person  with  the  intent  to  cause  death  or 
serious  bodily  harm. 

§  93.4    Grant  authority. 

(a)  The  Assistant  Attorney  General 
may  make  grants  to  States,  State  courts, 
local  courts,  units  of  local  government, 
and  Indian  tribal  governments,  acting 
directly  or  through  agreements  with 
other  public  or  private  entities,  for 
programs  that  involve: 

(1)  Continuing  judicial  supervision 
over  offenders  with  substance  abuse 
problems  who  are  not  violent  offenders, 
and 

(2)  The  integrated  administration  of 
other  sanctions  and  services,  which 
shall  include — 

(i)  Mandatory  periodic  testing  for  tne 
use  of  controlled  substances  or  other 
addictive  substances  during  any  period 
of  supervised -release  or  probation  for 
each  participant; 

(ii)  Substance  abuse  treatment  for 
each  participant; 

(iii)  Diversion,  probation,  or  other 
supervised  release  involving  the 
possibility  of  prosecution,  confinement, 
or  incarceration  based  on 
noncompliance  with  program 
requirements  or  failure  to  show 
satisfactory  progress;  and 

(iv)  Programmatic,  offender 
management,  and  aftercare  services 
such  as  relapse  prevention,  health  care, 
education,  vocational  training,  job 
placement,  housing  placement,  and 
child  care  or  other  family  support 
services  for  each  participant  who 
requires  such  services. 

(b)  Applications  for  grants  under  this 
program  shall  be  made  at  such  times 
and  in  such  form  as  may  be  specified  in 
guidelines  or  notices  published  by  the^ 
Assistant  Attorney  General. 
Applications  will  be  evaluated 
according  to  the  statutory  requirements 
of  the  Act  and  the  programmatic  goals 


specified  in  the  applical)ie  guidelines. 
Grantees  must  comply  with  all  statutory 
and  program  requirements  applicable  to 
grants  under  this  program. 

§  93.5    Exclusion  of  violent  offenders. 

(a)  The  Assistant  Attorney  General 
will  ensure  that  grants  to  States,  State 
courts,  local  courts,  units  of  local 
government,  and  Indian  tribal 
governments,  acting  directly  or  through 
agreements  with  other  public  or  private 
entities,  exclude  violent  offenders  from 
programs  authorized  and  funded  under 
this  part. 

(b)  No  ret:ipient  of  a  grant  made  under 
the  authority  of  this  part  shall  permit  a 
vi(ii|ent  offender  to  participate  in  any 
program  receiving  funding  pursuant  to 
this  part. 

(c)  Applicants  must  certify  as  part  of 
the  application  process  that  violent 
offenders  will  not  participate  in 
programs  authorized  and  funded  under 
this  part.  The  required  certification  shall 
bejin  such  form  and  contain  such 
assurances  as  the  Assistant  Attorney 
General  may  require  to  carry  out  the 
requirements  of  this  part. 

(d)  If  the  Assistant  Attorney  General 
determines  that  one  or  more  violent 
offienders  are  participating  in  a  program 
receiving  funding  under  this  part,  such 
funding  shall  be  promptly  suspended, 
pending  the  termination  of  participation 
byjthose  persons  deemed  ineligible  to 
participate  under  these  regulations. 

(e)  The  Assistant  Attorney  General 
may  carry  out  or  make  arrangements  for 
evaluations  and  request  information 
fro^  programs  that  receive  support 
under  this  part  to  ensure  that  violent 
offenders  are  excluded  from 
participating  in  programs  hereunder. 

Subpart  B — [Reserved] 

Laurie  Robinson, 

As^intant  Attorney  General,  Office  of  Justice 
Prdforams. 

IFR  Doc.  95-1903  Filed  1-2.5-95;  8;45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

INC-64-2-6642b;  FRL-6138-7] 

Approval  and  Promulgation  of 
Implementation  Plans  North  Carolina: 
Approval  of  Revisions  to  the  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revisions,  submitted  by  the  State  of 
North  Carolina,  which  extend  the 
Reasonably  Available  Control 
Technology  (RACT)  regulations  for 
emissions  of  Volatile  Organic 
Compounds  (VOC)  to  new  and 
expanded  nonattainment  areas  for  ozone 
(O3);  amend  several  definitions;  add 
compliance  schedules  for  sources 
located  in  O3  nonattainment  areas; 
amend  the  alternative  compliance  and 
exemption  from  compliance  schedule 
regulations;  amend  the  graphic  arts 
regulation;  add  new  regulations  for 
several  types  of  VOC  sources;  and  add 
an  interim  regulation  for  categories  of 
sources  for  which  RACT  guidelines  are 
being  developed.  In  the  final  rules 
section  of  this  Federal  Register,  the  EP.A 
is  approving  the  State's  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
because  the  EPA  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  cominents.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  nu 
further  activity  is  contemplated  in 
relation  to  this  proposed  nile.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  ail 
public  comments  re(.eived  will  he 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EF.^ 
will  not  institute  a  second  conimont 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  February  27,  1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Randy  Terry  at  the  EPA  Regional  Office 
listed  below. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  da  v. . 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
U.S., Environmental  Protection  Agencv, 
443.  401  M  Street.  SVV..  Washington  DC 
20460. 

Environmental  Protection  Agencv. 
Region  IV  Air  Programs  Branch,  345 
Courtland  Street,  NE..  Atlanta,  Georgia 
30365. 

North  Carolina  Department  of 
Environmental.  Health,  and  Natural 
Resources.  Division  of  Environmental 
Management,  Raleigh.  North  Carolina 
27626-0535. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Randy  Terry,  Regulatory  Planning  and 
Development  Section.  Air  Programs 
Branch,  Air,  Pesticides,  and  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency,  34.'> 
Courtland  Street,  Atlanta.  Georgia 
30365.  The  telephone  number  is  4ii4' 
347-3555,  ext.  4212. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  Ii)nuar>'  3.  1995. 
Patrick  M.  Tobin, 
.•^r(;Vi^  Rfgional  Ailniinistnitor. 
IFR  Dot.  95-1935  Filed  1-25-9:.-.  HA?,  .mA 
BILLING  CODE  6Se(V-50-F 

40  CFR  Part  180 

[OPP-300377;  FRL-4928-5) 
RIN  2070-AB78 

Urea-Formaldehyde  Copolymer; 
Tolerance  Exemption 

AGENCY:  Environmental  Protei  tion 
Ajiency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  propo.ses  in 
expand  the  current  exemption  from  th'- 
^  requirement  of  a  tolerani.e  tor  residui-s 
of  urea-formaldehyde  copolvmer  {CAS 
Reg.  No.  9011-05-6),  when  u.-<ed  as  .::i 
inert  ingredient  in  pesti(  ide 
formulations  applied  to  growing!  idjk 
only  under  40  CFR  IHO.iooKd)  to 
inciude  uses  as  a  solid  diluent,  liilt  r 
and/or  carrier  and  to  modifv  the 
minimum  molecular  weight  from  :jil.OiMi 
to  20.000.  Ciba-Gei!;y  Corp.  n'(]ties!.il 
this  proposed  regulation. 
DATES:  Written  comments,  identilied  b\ 
the  do(:ument  control  number  |OPP- 
3003771,  must  be  received  on  or  lietore 
February  27.  19-1.1. 

ADDRESSES:  By  m.iil.  submit  writtc:i 
comments  to  Public  Response  .tixI 
Program  Resources  Branch.  Field 
Operations  Di\  ision  (750r.C).  0?ti(.e  ol  ' 
Pesticide  Programs,  Envircninental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  In  person, 
deliver  comments  to:  Rm.  li'Vl.  CM  «^. 
1921  Jefferson  Davis  Hwv..  Arlington. 
\.\  22202. 

Information  submitted  as  a  ( ommi-iil 
concerning  this  doi.ument  ma\  be 
claimed  confidential  by  marking  .un 
part  or  all  of  that  information  as 
"Confidential  Business  Information 
(CBI).  Information  so  marked  will  nut  lie 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2 
\  (  opy  of  the  comment  that  doe>  noi 
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contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.-m.  to  4  p.m  . 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  f=UBTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch.  Registration 
Support  Branch.  Registration  Division 
(75(l.5\V),  Environmental  Protection 
.Ag(-"i:v.  401  M  St..  S\V..  Washington, 
DC  20460.  Office  location  and  telephone 
number:  2800  Crystal  Drive.  North 
Tower.  6th  Floor.  Arlington.  VA  22202. 
(7O,3)-.308-8470. 

SUPPLEMENTARY  INFORMATION:  Ciba  Geigy 
Corp..  P.O.  Box  18300,  Greensboro.  NC 
27419-8300.  submitted  pesticide 
petition  (PP)  4E04423  to  EPA  requesting 
that  the  Administrator,  pursuant  to 
.section  408(e)  of  the  Federal  Food  Drug, 
and  Cosmetic  Act  (FFDCA)  (21  U.S.C. 
346  a(e)).  propose  to  amend  40  CFR 
180. 1001(d)  by  revising  the  exi.sting 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  urea- 
formaldehyde  copolymer  (CAS  Reg.  No. 
9011-056).  when  used  as  an  inert 
ingredient  (ericapsulating  agent)  in 
pesticide  formulations  applied  to 
growing  crops  only.  The  petitioner  seeks 
to  expand  the  u.se  of  urea-formaldehyde 
copolymer  to  include  solid  diluent, 
filler,  and  carrier  and  to  revise  the 
minimum  number-average  molecular 
weight  from  30.000  to  20.000. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  include,  but  are 
not  limited  to.  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents:  propellants  in  aerosol 
■  disper.sers;  mioroencapsulating  agents; 
and  emulsifiers.  The  term  'inert"  is  not 
to  imply  nontoxicity;  the  ingredient  may 
or  may  not  be  chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 
in  the  Federal  Regisler  of  April  22,  1987 
(52  FR  13305).  the  Agency  set  forth  a  Ust 
of  studies  which  would  generally  be 
used  to  evaluate  the  risks  posed  by  the 
presence  of  an  inert  ingredient  in  a 
pesticide  formulation.  However,  where 


it  -can  be  determined  without  that  data 
that  the  inert  ingredient  will  present 
minimal  or  no  r'nik.  the  Agency 
generally  does  not  require  some  or  all  of 
the  listed  studies  to  rule  on  the 
proposed  toleratnoe  or  exemption  from 
the  requirement  of  a  tolesrarK;e  for  an 
inert  ingredient.  The  .^fjeocv-  has 
decided  that  no  data,  in  addition  to  that 
described  i)elow,  for  uTea-formaldehyde 
copolymer  will  need  to  be  submitted. 
The  rationale  for  this  decis.ian  is 
described  below. 

In  the  case  of  certain  chemical 
substances  that  are  defir>ed  as 
"polymers."  the  Agesic)  has  established 
a  set  of  criteria -which  identify'  categories 
of  poK-mers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreaotive  and  stable  compared  to  other 
chemical  substances  as  -well  as  poh"mejs 
that  typically  are  not  readily  al'jsorbed. 
These  properties  geiierally  Limit  a 
polymer's  ability  to  cause  adi'erse 
effects.  In  additkm,  these  criteria 
exclude  polvmers  about  uhici  little  is 
known.  "The  Agency  belje\esthat 
polymers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Urea- formaldehyde  cnpoiyroer  conforms 
to  the  definition  of  a  polymer  given  in 
40  CFR  723.250{b)(ll)  and  meets  the 
following  criteria  that  are  used  to 
identify  low-risk  puiviners. 

1.  The  minimum  number-average 
molecular  weight  of  urea-fonnaldehyde 
copolymer  is  20.000.  Substances  with 
molecular  weights  grealer  than  400 
generally  are  not  absorbed  through  the 
intact  skin,  and  substances  with 
molecular  weights  greater  than  1.000 
generally  are  not  absorbed  through  the 
intact  gastrointestinal  tract.  Chemicals 
not  absorbed  through  skin  or  GI  tract 
generally  are  incapable  of  eliciting  a 
toxic  response. 

2.  Urea-formaldehyde  copolymer  is 
not  a  cationic  polyrT>fer.  nor  is  it 
reasonably  expected  to  t)ecornc  a 
cationic  polymer  in  a  natural  aquatic 
environment. 

3.  Urea-formaldehyde  copolymer  does 
not  contain  less  than  52.0  perc-ent  by 
weight  of  the  atomic  element  carbon. 

4.  Urea-formaldehyde  copolymciT 
contains  as  an  integral  part  of  its 
coposrtion  the  aftomic  elements  carbon. 
hydrogen,  nitrogen,  and  oxygen. 

5.  Urea-formaldehyde  copolymer  does 
not  contain  as  an  integral  part  of  its 
(:oni[>osition,  except  as  impurities,  any 
elements  other  than  those  listed  in  40 
CFR723.250(d)(3)(ii). 

6.  Urea-fo.-maidehydecopohTTier  is 
not  a  biopolymer.  a  synthetic  equivBleirt 
of  a  biopolymer.  or  a  dervative  or 
modification  of  a  biopolymer  that  is 
suhstanliallv  intact. 


7.  Urea-formaldehyde  copolymer  is 
not  manufactured  frona  reactants 
containing,  other  than  impuTrties, 
halogen  atoms  orryBrrro  groups. 

8.  Urea-formaldehyde  copolymer  does 
not  contain  a  reactive  functional  group 
that  is  intended  or  reasonably  expected 
to  undergo  further  reaction. 

9.  Urea-formaJdehyde  copolymer  is 
neither  designed  nor  reasonably 
expected  to  substantially  degrade, 
decompose,  or  depolymerize. 

Based  on  the  information  above  and 
review  of  its  use.  EPA  has  found  that 
when  used  in  accordance  with  good 
agricoiltural  practice,  this  ingredient  is 
useful  and  a  tolerance  is  not  necesssni 
to  protect  the  public  health.  Therefore. 
EPA  proposes  that  the  exemption  from 
the  requirement  of  a  tolerance  be 
established  as  sert  forth  below. 

Any  person  -who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  undej  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFR-^)  as  amended,  that  contains 
anv  of  the  ingredients  Iist:ed  herein,  mny 
request  within  30  days  after  the 
publicati-Qn  of  this  document  in  the 
Federal  Regitaer  that  this  rulemaking 
proposal  be  referred  to  an  Ad\isor\ 
Committee  in  accordance  with  section 
40H(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  IOPP-3003771.  .Ml 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Kesponse  and  Program  Resources 
Branch,  at  the  address  given  above,  irom 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  except'legal  holidays'. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirement  of  the 
Regulatorv  Flexibilitv  Art  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612)., 
the  Adminisirator  has  determined  that 
regulations  establishing  r>ew  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  an  economic, 
impact  on  a  substantial  number  of  small 
entities.  A  ccTtification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4.  1981  (46  FR  249.50). 

List  ofSaxfaiiect  is  4«  CFS  P^rt  1  SO 

Environmental  protection. 
Administrative  practice  and  proc.edure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 
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lied:  January  13.  in05. 

len  L.  Johnson 

D  lipctor.  ncfiistratinn  niiisinii.  Office  of 
'.</;(.if/e  Prngmins. 

therefore,  it  is  propo.sed  that  40  CFR 
180  be  amended  as  follows: 


Part  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(d)  is  amended  in 
the  table  therein  by  revising  the  inert 


ingredient  "Urea-formaldehyde 
copolymer",  to  read  as  follows: 

§  1 80. 1 00 1     Exemptions  from  ttie 
requirement  of  a  tolerance. 

*         *         *         •        • 

(d)*     *     * 


Inert  ingredient 


Limits 


Uses 


Uiea 


i-formaldehyde  copolymer  (CAS  Reg.  No.  9011- 
05-6);  minimum  number  average  molecular  weight 
20.000. 


Encapsulating  agent,  solid  diluent,  filler,  carrier. 


IF  ^  Doc.  95-1853  Filed  l-2.-.-<l.5:  8:4:".  am) 
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47  CFR  Part  73 

I  ArWn 


[MM  Docket  No.  95-7,  RM-8561] 

Radio  Broadcasting  Services; 
Coleman,  Sebewaing  &  Tuscola, 
Michigan 

AQENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Faircom 
Flint.  Inc.,  proposing  the  substitution  of 
Channel  268A  for  Channel  269A.  at 
Tqscola,  Michigan,  at  coordinates  43- 
16UJ2  and  83-4.5-34,  and  modification 
of  ithe  license  for  Station  U'BBN 
accordingly.  To  accommodate  the 
.substitution  at  Tuscola,  petitioner  also 
requested  the  substitution  of  Channel 
269A  for  Channel  268A  at  Coleman, 
Michigan,  at  coordinates  4.3-48-41  and 
84-27-57  and  modification  of  the 
li(»n.se  for  Station  WPRJ  and  the 
substitution  of  Channel  281 A  for  vacant 
Channel  267A  at  Sebewaing,  Michigan, 
at  coordinates  4.3-39-30  and  83-31-00. 
Canadian  concurrence  will  be  requested 
for  the  new  allotments  at  Tuscola. 
Cdleman  and  Sebewaing.  We  shall  also 
pr6pose  to  delete  the  channel  at 
Sebewaing  if  no  expre.ssions  of  interest 
are  filed  during  the  comment  cycle  in 
this  proceeding.  If  comments  are  filed 
expressing  interest  in  a  channel  in 
Selwwaing.  Channel  281A  will  be 
allotted  to  the  communitv  and  a 
vvi  ^ow  for  filing  applications  will  be 


opened  upon  temiination  of  this 
proceeding. 

DATES:  Comments  mu.st  be  filed  on  or 
before  March  16.  1995.  and  reply 
comments  on  or  before  March  31, 1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Richard 
M.  Riehl,  Haley,  Bader  &  Potts,  4350 
North  Fairfax  Drive.  Suite  900. 
Arlngton.  Virginia  22Z0.3-1633. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  \otice  of 
Proposed  Bale  Making.  M.M  Docket  No^ 
95-7,  adopted  January  12,  1995.  and 
released  January  23.  1995.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street.  NW.  Washington. 
D.C.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc..  2100  M  Street.  NW.  Suite  140, 
Washington.  D.C.  20037,  (202)  857- 
3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  applv  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  broadcasting. 

Federal  Qjmmunications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  niths 
Division,  Mass  Media  Bureau. 
IFK  Doc.  M5-1950  Filed  1-25-M5:  8:45  .imj 
BILLING  CODE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  95-4;  RM-8501] 

Radio  Broadcasting  Services; 
Charlotte  Amalie,  Virgin  Islands 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Virgin 
Islands  Public  Television  Svstem. 
proposing  the  allotment  of  Channel 
226A  at  Charlotte  Amalie.  Virgin 
Islands,  and  its  reservation  for 
noncommercial  educational  use. 
Channel  -226A  can  be  allotted  to 
Charlotte  Amalie  in  compliance  w  ith 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction  at 
petitioner's  requested  site.  The 
coordinates  for  Channel  226A  at 
Charlotte  Amalie  are  North  Latitude  18 
21-26  and  West  Longitude  64-56-50.  "■ 
DATES:  Comments  must  be  filed  on  or 
before  March  16.  1995.  and  reply 
comments  on  or  before  March  3K 1995. 
ADDRESSES:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  thf 
petitioner,  or  its  counsel  or  consull.nil. 
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OS  follows:  Lawrent*  M.  Miller,  Esq.. 
Schwartz.  Woods  &  Miller.  Suite  30«1. 
The  Dupont  Circle  Bldg.,  1350 
Connecticut  Ave..  NW,  Washington. 
I).C.  20036-1702  (Coun.sel  for 
Petitioner). 

FURTHER  INFORMATION  CONTACT:  Sliaroil 
v.  McDonald.  Mass  Media  Bureau.  (2021 
fi34-r>.=i30. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
i).')-4,  adopted  January  6. 1995,  and 
released  January  23.  1995.  The  full  te.xt 
of  this  Commission  decision  is  available 
for  inspection  and  copying  dunng 
normal  busine-ss  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW.  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
he  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW,  Suite  140. 
Washington,  D.C.  20037. 

Provisions  of  the  Regulator,- 
Kle.xibiHty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  tiie  public  shouJd  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
pnrte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  <?x  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

FEDERAL  COMMUNICATIONS  COMMISSION. 
John  A.  Karousos, 

Chinf.  Allocations  Bmnch.  Policy  and  Rulen 
Division.  Mass  Media  Bureau. 
IFK  Dor.  95-1949  Filed  1-25-95:  8:45  am.1 
BILLING  CODE  6712-»1-f 


47  CFR  Part  73 

[MM  DociketMo.  94-119;  RIR-8104] 

Radio  Broadcasliog  Services; 
Hermitage,  MO 

AGENCT:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  dismissed  a 
petition  for  rule  making  filed  by  K^'OO 
Broadcasting  Company  requesting  the 
allotment  of  Channel  226A  to 
Hermitage,  Missouri,  as  that 
r.oinmunily's  fu-st  local  service.  See  59 


FR  51539,  October  12, 1994.  Pelitioner 
withdrew  its  petition  lor  rule  making 
and  no  other  party  expressed  «ui  intere.st 
in  applying  for  a  cJiannel  in  Hermitage. 
Therefore,  in  keeping  with  Commission 
policy  to  refrain  from  allotting  r.hannels 
absent  an  expression  of  interest,  the 
proposal  for  Hermitage  is  being 
dismissed.  With  this  action,  this 
proceeding  is  terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-65.30. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-119. 
adopted  January  11,  1995,  and  released 
January  20,  1995.  The  full  text  of  this 
Conm'.ission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commissions 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcniption  Serxices,  Irrc.  2100  M 
Street. KW.  Suite  140.  Wa.shington,  DC. 
20037.(202)857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47TJ.S.C.  154,  303. 

Federal  (x)nin)uuiLalions  Cummis.siou. 
|ohn.A.  Karousos, 

Chief.  .-Mlncaticnis  Branch.  Policy  and  Bulls 

Division.  Slu.'is  Media  Bureau. 

(FR  D(M  .  9.S-1»54  Fikd  1-25-95;  8:45  AMI 

BILLING  CODE  6712-01-7 


47  CFR  Part  73 


[MM  Docket  No.  95-10,  RIM-3572] 

Radio  Broadcasting  Services;  Sun 
Valley.  NV 

AGENCY:  Federal  Commimiuitions 
Coniiuission. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  James 
D.  Sleeman  seeking  the  allotment  of 
Chaiuiel  229A  to  Sun  Valley,  NV,  as  the 
comniunity's  first  local  FM  service. 
Channel  229A  canibe  allotted  to  Sun 
Valley  in  compliance  with  the 
Commissions  minimum  distarxe 
.separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  39-35—47  North  Latitude 
and  819-46-30  We.st  Longitude. 


DATES:  Conunents  must  be  filed  on  or 
before  March  16,  1995,  and  reply 
comnujnts  on  or  before  March  31.  1995 
ADDRESSES:  Federal  Communicaitious 
Commission.  Washington.  D.C.  20554. 
In  addition  1o  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  James  D.  Sleeman,  125 
Chester  Avenue,  Annapolis,  Ml)  2 1403 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)418-2189. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
svnopsis  of  the  Commission's  \oti<r  of 
Proposed  Rule  Making.  MM  Docket  No 
9.5-10.  adopted  January  11.  1995,  and 
released  January  23.  1995.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW,  Washington,  DC.  The 
complete  text  oTthis  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  H57- 
3800,  2100  M  Street,  NW,  Suite  140. 
Washington,  D.C.  20037. 

Provisions  of  die  Regulatory 
Flexibility  Act  of  1980  do  not' apply  to 
thisproceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.\ 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  prot;edures  for  comments,  see 
47CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Fi'dcriil-Cdmruunications  (lomniission. 
John  A  Karoasos. 

Chief,  .allocations  Branch.  Policy  and  Billet. 
Division.  Moss  Media  Bureau. 
jFR  Doc.  95-1953  Filed  1-25-95:  R:45  ami 

BILLING  CODE  6713-OV-F 
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47  CFR  Part  73 

[MM  Docket  No.  95-9,  RM-8560] 

Radio  Broadcasting  Services; 
Cambria,  CA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
|i!ed  on  behalf  of  James  Kampschroer. 

equesting  the  allotment  of  Channel 
278A  to  Cambria.  California,  as  that 

ommunity's  second  local  FM  service. 

Coordinates  used  for  this  proposal  are 
^orth  Latitude  35-33-54  and  West 

.ongitude  121-04-48. 

)ATES:  Comments  must  be  filed  on  or 
H!lore  March  16,  1995,  and  reply 
r;omrnents  on  or  before  March  31. 1995. 

ADDRESSES:  Secretarv',  Federal 
Conmiunications  Commission, 
iVashington,  D.C.  20554.  In  addition  to 
tiling  comments  with  the  FCC. 
JBterested  parties  should  serve  the 
JHititioner's  counsel,  as  follows: 
Margaret  L.  Tobey.  Esq..  Akin.  Gump. 
|ilrauss,  Hauer  &  Feld,  1333  New 
Hampshire  Avenue,  NW..  Washington. 
n.C.  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancv  Jovner.  Mass  Media  Bureau,  (202) 
^34-6530. 

iUPPtEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
i{)-9,  adopted  January  11. 1995.  and 
ijelea.sed  January  23.  1995.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street.  NW,  Wa.shington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc..  (202)  857- 
.1800,  2100  M  Street,  NW,  Suite  140, 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
«;onsideration  or  court  review,  ail  ex 
parte  contacts  are  prohibited  in 
Conimi.ssion  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
Stte  47  CFR  1.1204(b)  for  rules 
f^verning  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  Cra  Part  73 

I  Radio  broadcasting. 

FititTrtl  (iommiinications  Ojmniissidn. 
|4ihn  A.  Karousos. 

(Viirj.  Allocations  Bmncb.  Policy  and  Buhs 
lllivisinn.  Mass  Media  Bureau. 
IFR  Doc.  95-1952  Filed  1-2.5-95;  H:4r.  iinil 
BILUNG  CODE  6712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  95-8;  RM-8563] 

Radio  Broadcasting  Services; 
Tompkinsvilie,  KY 

AGENCY:  Federal  Communioitions 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Falc-on 
Broadcasters  proposing  the  allotment  of 
Channel  274A  at  Tompkinsvilie, 
Kentucky,  as  the  community's  second 
local  FM  transmission  service.  An 
engineering  analysis  has  determined 
that  Channel  274A  can  be  allotted  to 
Tompkinsvilie,  Kentucky,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
9.5  kilometers  (5.9  miles)  southeast  to 
avoid  short-spacings  to  vacant  Channel 
273C3,  Crossville,  Tennessee,  Station 
WYCQ(FM),  Channel  275C1, 
Shelbyville.  Tennes.see,  and  Station 
VVTKY(FM).  Channel  221A. 
Tompkinsvilie.  Kentucky.  The 
coordinates  for  Channel  274A  at 
Tompkinsvilie  are  North  Latitude  36- 
39-55  and  West  Longitude  85-35-51. 
DATES:  Comments  must  be  filed  on  or 
before  March  16.  1995  and  replv 
comments  on  or  before  March  31.  li)95. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Bradford  D.  Carey.  Esq.. 
Hardy  &  Carey.  L.L.P.,  111  Veterans 
Memorial  Blvd.,  Suite  255,  Metairie, 
Louisiana  (Counsel  for  Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Ma.ss  Media 
Bureau.  (202J  634-6530. 
SUPPLEMEHTAflY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
9.5-8,  adopted  January  11,  1995,  and 
released  January  23.  1995.  The  fidl  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street,  NW.  Washington,  D.C  The 
complete  text  of  this  decision  may  al.so 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc..  (202)  857- 
.3800.  2100  M  Street.  NW,  Suite  140. 
Washington.  DC.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposeil 


Rule  Making  is  issued  until  the  matter 
is  no  longer  subje*;!  to  Commis-iion 
consideration  or  court  review,  all  e\ 
pnrtr  contacts  are  prohibited  in 
Commission  proceedings.  siK.h  as  this 
one.  which  iivolve  channel  allotments. 
.Sw  47  CFR  1.1204(b)  for  rules 
go\  urning  permissible  t.x  parte  contac.ts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radiobroadcasting. 
Fc-dcrjl  Qmimunicalioiis  (kiminissimj. 
|ohn  .K.  Karousos. 

Chiff.  .Mltxations  Hninch.  Policy  and  Hules 
Division.  Mass  Mfdia  Bureau 
IFR  D(k;.  95-1951  Filed  1-25-95:  H  4".  ani| 
BILLING  CODE  C712-«1^ 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AD06 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Brother's  Island  Tuatara 

agency:  Fish  and  Wildlife  Servi<.e. 

Interior. 

ACTION:  Propased  nde. 

SUMMARY:  The  Service  proposes  to 
determine  endangered  status  for  the 
Brother's  Island  tuatara  [Spbenodon 
guntheri).  a  reptile  of  New  Zealand. 
Although  already  legally  covered  by  an 
endangered  classification,  this  species 
previously  was  considered  part  of  the 
related  and  more  widespread  tuatara. 
Sphenodon  punclatus.  Both  spt .  ies  are 
threatened  by  various  factors,  e.speciallv 
predation  from  introduced  rats.  Tliis 
propo.sal.  if  made  final,  would  continue 
the  protection  of  the  Endangered 
Species  Act  of  1973.  as  amended  (A<:l). 
for  the  Brother's  Island  tuatara. 
DATES:  Comments  on  the  proposed  rule 
must  be  submitted  by  April  26.  19^5. 
Public  hearing  requests  must  be 
received  by  March  13,  1995. 
ADDRESSES:  Comments,  information', 
and  questions  should  be  submittid  to 
the  Chief,  Office  of  Scientific  Authority; 
Mail  Stop:  Room  725,  Arlington  5»quare: 
U.S.  Fish  and  Wildlife  Senice: 
Washington,  D.C.  20240  (FAX  numln-r 
703-358-2276).  Express  and  mes,sengt>r- 
delivered  mail  should  be  addres,sed  to 
the  Officti  of  Scientific  Authoritv:  Room 
750.  4401  North  Fairfax  Drive; 
Arlington.  Virginia  22203.  Comments     . 
and  materials  received  will  be  available 
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for  public  inspection,  by  appointment, 
from  8:00  a.m.  to  4:00  p.m.,  Monday 
through  Friday,  at  the  Arlington, 
Virginia  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charles  VV.  Dane,  Chief,  Office  of 
Scientific  Authority,  at  the  above 
address  (phone  703-358-1708). 

SUPPLEMENTARY  INFORMATION 

Background 

Tuataras  are  a  unique  group  of 
lizardlike  reptiles  now  restricted  to  New 
Zealand  and  represented  by  the  single 
genus  Sphenodon.  Because  of  excessive 
human  hunting  and  predation  by 
introduced  animals,  especially  rats, 
tuataras  are  now  found  only  on  various 
small  islands  off  the  coast  of  the  two 
main  islands  of  New  Zealand.  For  many 
years,  the  prevailing  view  among 
zoologists  was  that  the  living  tuataras 
represented  only  the  single  species 
Sphenodon  punctatus.  and  that  was  the 
only  species  on  the  U.S.  List  of 
Endangered  and  Threatened  Wildlife 
(June  2,  1970;  35  FR  8495). 

A  recent  paper  (Daugherty,  C.H..  A. 
Cree.  J.M.  Hay,  and  M.B.  Thompson. 
1990.  "Neglected  taxonomy  and 
continuing  extinctions  of  tuataras" 
Nature:  347:177-179)  pointed  out  that, 
ba.sed  on  a  morphological  and  genetic 
analysis,  a  second  species.  S.  guntberi, 
survived  on  North  Brother  Island  in 
Cook  Strait.  S.  guntheri  actually  had 
been  first  described  in  1877.  but  over 
time  had  come  to  be  regarded  as  just  a 
component  of  S.  punctatus.  The 
population  of  tuatara  on  North  Brother 
Island  was  known  at  the  time  that  S. 
punctatus  was  listed  as  endangered 
pursuant  to  the  Act  and  was  considered 
to  be  a  population  of  S.  punctatus.  The 
recognition  of  S.  guntheri  as  a  distinct 
species  may  provide  it  with  increased 
conservation  attention,  thereby  helping 
to  ensure  its  continued  survival  on  the 
one  small  island  from  which  it  is 
known. 

The  above  technical  paper  explaining 
the  status  of  S.  guntheri  was  only 
recently  brought  to  the  attention  of  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
through  the  kindness  of  Ms.  Cheri  L. 
Hosley  of  Brownstown,  Michigan. 
Subsequently,  the  Service  contacted 
several  authorities,  who  supported 
recognition  of  S.  guntheri  as  a  distinct 
species,  and  also  the  Government  of 
New  Zealand,  which  responded 
favorably.  Finally,  the  World 
Conservation  Union's  199-i  lUCN  Red 
List  of  Threatened  Aninjols  designates 
S.  guntheri  as  a  full  species  and  as 
endangered. 

The  above  information  has  persuaded 
the  Service  of  the  need  to  distinguish  S. 


guntheri  as  a  separate  species  on  the  List 
of  Endangered  and  Threatened  Wildlife, 
and  to  classify  it  there  as  endangered, 
together  with  the  species  S.  punctatus. 
It  is  emphasized  that  the  reptiles 
included  within  S.  guntheri  are  already 
legally  covered  by  an  endangered 
species  classification  and  will  remain  so 
until  a  final  decision  on  this  proposal. 
This  proposal  does  not  impact  or 
otherwise  change  the  legal  status  of 
either  species  and  does  not  affect  the 
kinds  of  activities  that  are  permitted  or 
prohibited. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  et  seq.)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
following  five  factors  described  in 
Section  4(a)(1).  These  factors  and  their 
application  to  the  Brother's  Island 
tuatara  (Sphenodon  guntheri)  are  as 
follows  (information  from  Daugherty  et 
al.  1990,  as  indicated  above): 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Sphenodon  guntheri  is  known  only 
from  North  Brother  Island  in  Cook 
Strait,  New  Zealand.  The  island  has  an 
area  of  only  about  10  acres  (4  hectares), 
and  the  tuatara  population  is  restricted 
to  only  about  4.2  acres  (1.7  hectares)  of 
scrub  habitat  on  top  of  the  island.  The 
population  consists  of  fewer  than  300 
adults. 

Introduced  rats,  rabbits,  goats,  and 
other  animals  have  damaged  habitat  of 
other  tuatara  populations  and  could 
potentially  do  the  same  on  North 
Brother  Island  if  S.  guntberi  is  not 
recognized  as  needing  special 
conservation  attention. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  currently  known  to  be  a 
problem.  However,  automation  of  the 
island  lighthouse  in  1990  led  to 
departure  of  the  resident  keepers  who 
had  deterred  illegal  landings  and 
poaching  for  123  years.  The  very  small 
tuatara  population  could  thus  be 
vulnerable  to  human  hunting  and 
harassment. 

C.  Disease  or  predation.  Predation  by 
introduced  rats,  dogs,  cats,  and  pigs 
have  been  a  severe  problems  for  other 
tuatara  populations.  Deliberate  or 
accidental  introduction  of  even  a  few 
such  animals  on  North  Brother  Island 
could  be  disastrous  for  the  tiny  tuatara 


population  there.  Departure  of  the 
lighthouse  keepers  and  failure  to 
recognize  S.  guntberi  as  a  unique 
species  warranting  special  conservation 
attention  could  open  the  way  for  such 
a  disaster. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Although  all 
tuataras  have  long  received  complete 
legal  protection,  there  has  been  no 
recognition  of  separate  and  highly 
restricted  species  or  subspecies,  such  as 
S.  guntheri,  that  might  require  special 
protection  and  management  in  order  to 
survive.  The  departure  of  the  lighthouse 
keepers  from  North  Brother  Island  in 
1990  has  made  S.  gunfheri  especially 
vulnerable  in  this  regard. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Small 
and  restricted  animal  populations, 
especially  if  adversely  affected  through 
human  agency,  are  highly  susceptible  to 
natural  disasters  and  to  reduction  of 
genetic  viability. 

The  decision  to  propose  endangered 
status  for  the  Brother's  Island  tuatara 
was  based  on  an  assessment  of  the  best 
available  scientific  information,  and  nf 
past,  present,  and  probable  future 
threats  to  this  species.  It  occurs  in  very 
small  numbers  in  a  highly  restricted 
range  and  is  vulnerable  to  a  variety  of 
problems.  If  this  reptile  is  not  given 
appropriate  recognition  and  protection, 
extinction  will  become  more  likely. 
Critical  habitat  is  not  being  proposed,  as 
such  designation  is  not  applicable  to 
foreign  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  pursuant  to  the  Act  include 
recognition,  requirements  for  Federal 
protection,  and  prohibitions  against 
certain  practices.  Recognition  through 
listing  encourages  conservation 
measures  by  Federal,  international,  and 
private  agencies,  groups,  and 
individuals. 

Section  7(a)  of  the  Act,  as  amended, 
and  as  implemented  by  regulations  at  50 
CFR  Part  402,  requires  Federal  agencies 
to  evaluate  their  actions  that  are  to  be 
conducted  within  the  United  States  or 
on  the  high  seas,  with  respect  to  any 
species  that  is  proposed  or  listed  as 
endangered  or  threatened  and  with 
respect  to  its  proposed  or  designated 
critical  habitat  (if  any).  Section  7(a)(2) 
requires  Federal  agencies  to  ensure  thai 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  proposed  Federal 
action  may  affect  a  listed  species,  tht- 
responsible  Federal  agency  must  enttsr 
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into  formal  consultation  with  the 
Sarvice.  No  such  activities  are  currently 
known  with  respect  to  the  species 
cavjered  bv  this  rule. 

Section  8(a)  of  the  Act  authorizes  the 
[Htjvisjon  of  limited  financial  assistance 
for  the  development  and  management  of 
[)jrograms  that  the  Secretary  of  the 
Interior  determines  to  be  necessnr\'  or 
usehil  for  the  conservation  of 
eidangered  species  in  foreign  countries. 
SJBCtions  8(b)  and  8(c)  of  the  Act 
a  (thorize  the  Secretary  to  encourage 
c  j^servation  programs  for  foreign 
e  wangered  species  and  to  provide 
a  ;sistancu  for  such  programs,  in  the 
form  of  personnel  and  the  training  of 
ptjrsonnel. 

Section  9  of  the  Act.  and 
iiujilementing  regulations  found  at  oO 
CFR  17.21,  set  forth  a  series  of  general 
prjjhibitions  and  exceptions  that  app'lv 
t(mll  endangered  wildlife.  These 
prohibitions,  in  part,  make  it  illegal  for 
a  iiy  person  subject  to  the  jurisdiction  of 
llif  United  States  to  take,  import  or 
e  (kiort,  ship  in  interstate  commerce  in 
tli^  course  of  commercial  activity,  or  sell 
o  joffer  for  sale  in  interstate  or  foreign 
c  )pimerce  any  endangered  wildlife.  It 
a  -^o  is  illegal  to  possess,  sell,  deliver, 
trjiisport.  or  ship  any  such  wildlife  that 
h  IB  been  tcVt-n  in  violation  of  the  Act. 
Cfllain  cxccpiions  apply  to  agents  of  the 
S  yvice  and  St  Jte  conservation  agencies. 

PermiiS  may  be  issued  to  carry  out 
o  aerwise  prohibited  activities 
ii  volving  endangered  wildlife  under 
cisrtain  circumstances.  Regulations 
governing  permits  are  codified  at  50 
C=1?  17.22  and  17.23.  Such  permits  are 
a'$il;ible  for  scientific  purposes,  to 
en|iance  propagation  or  survival,  or  for 


Species 


Common  name 


Scientific  name 


Ti  1  itara 


Sphenodon 

punctatus. 
brother's  Is-     Sphenodon  gunthen     Zealand  (N. 
'fend  Brotliems). 


Ti  I,  itara 


Reptiles 


incidental  take  in  connaction  with 
otherwise  lawful  activities. 

Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
adopted  will  be  accurate  and  as  efT«:1ive 
as  possible  in  ihe  conservation  of 
endangered  or  threatened  species. 
Therefore,  comments  and  suggestions 
concerning  any  aspect  of  this  proposed 
rule  are  herc't;y  solicited  from  the 
public,  concerned  governmental 
agencies,  the  scientific  community, 
industrv-,  private  interests,  and  other 
parties.  Comments  particularly  are 
sought  concerning  the  following: 

(1)  biological,  commercial,  or  other 
relevant  data  concerning  any  threat  (or 
lack  thereof)  to  the  subject  species; 

(2)  the  location  of  any  additional 
populations  of  the  subiea  specie"-: 

(3)  additional  information  concerning 
the  distribution  of  this  species;  and 

(4)  current  or  planned  acvivities  in  the 
involved  areas,  and  their  possible  effect 
on  the  subject  species. 

Final  promulgation  of  !he  regulations 
on  the  subject  species  w  ill  take  into 
consideration  the  comments  and  anv 
additional  information  received  bv  the 
Service,  and  such  comrrunicitions  rr.ay 
lead  to  a  final  decision  that  differs  frorn 
this  proposal. 

The  Endangered  Species  Act  pro\  ides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  m.ust  be  filed  within 
45  days  of  the  date  of  publication  of  the 
proposal,  must  be  in  writing,  and 
should  be  directed  to  the  partv  named 
in  the  above  ADDRESSES  section. 

National  Environmental  Policy  Act 

The  Service  has  delennined  that  an 
Environmental  Assessment,  as  defined 


under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  .Section 
4(a)  of  the  Endangered  Spe<ies  Ac1.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Rrgisterof 
October  25.  1983  (48  FR  492  44). 

Author 

The  primary  author  of  this  proposed 
rule  is  Ronald  M.  Nowak,  Office  of 
Scientific  Authority,  U.S.  Fish  ?nd 
Wildlife  Service.  Washington,  D.C. 
20240  (phone  703-358-1708). 

List  of  Subjects  in  50  CFR  Par!  17 

Endangered  and  threatened  spt-cies. 
Exports.  Imports.  Reporting  snd 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  he.-ebv 
proposes  to  amend  pan  17.  suhciiapter 
B  of  chapter  1.  title  50  of  ihf-  Code  of 
Federal  Regulutions.  as  set  fc.lh  below: 

PART  17— {AMENDED! 

1.  The  authoriiy  citavion  lor  Pan  17 
continues  to  read  as  tollokvs: 

Authority:  16  V  S  C.  l.'<61-1407:  16  V  S  C. 
15.n-ri44;  16  i;.S  C  42()l-4.'45:  Cub.  L  19- 
62.1.  100  .Stdt.  3500;  unless  otherwise  n. . >.■(!. 

2.  Amend  §  17.11(h)  bv  revising  the 
entn,  for  "Tuatara"  under  REPTILES  to 
read  as  follows: 

§  17. 1 1    Endangere;i  ana  tttreatened 
wildlife. 

•         •         •         •         « 

(h)*   •   • 


Historic  range 


Venetxate  popu- 
lation whe'e  en- 
dangered or  threat- 
ened 


Status       When  listed 


Critical 

haDital 


Spectal 
rules 


New  Zealand Entire E 

Emire    E 


NA 
N.A 


N  A 
N  A 
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Dated:  December  20, 1994. 
Mollie  H.  Beattie, 

Director.  Fish  and  Wildlife  Service. 

|FR  Doc.  95-1911  Filed  1-25-95;  8:45  ami 

BILUNC  CODE  4310-65-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  655 

pocket  No.  950118018-60ia-01: 1.D. 
111494E1 

Atlantic  Mackerel,  Squid,  and 
Butterfish  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  initial  specifications 
for  the  1995  Atlantic  mackerel,  squid, 
and  butterfish  fisheries;  request  for 
comments. 

SUMMARY:  NMFS  proposes  initial 
specifications  for  the  1995  fishing  year 
for  Atlantic  mackerel,  squid,  and 
butterfish.  Regulations  governing  this 


fishery  require  NMFS  to  publish 
specifications  for  the  upcoming  fishing 
year  and  provide  an  opportunity  for  the 
public  to  comment.  This  action  is 
intended  to  fulfill  this  requirement  and 
promote  the  development  of  the  U.S. 
Atlantic  mackerel,  squid,  and  butterfish 
fisheries. 

DATES:  Public  comments  must  be 
received  on  or  before  February  27, 1995. 

ADDRESSES:  Copies  of  the  draft 
Environmental  Assessment  are  available 
from  the  Northeast  Regional  Office, 
National  Marine  Fisheries  Service,  1 
Blackburn  Drive,  Gloucester,  MA  01930. 
Copies  of  the  Mid- Atlantic  Fishery 
Management  Council's  quota  paper  and 
recommendations  are  available  horn 
David  R.  Keifer,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Council,  Room  2115,  Federal  Building, 
300  South  New  Street,  Dover,  DE  19901. 

Comments  should  be  sent  to  Jon  C. 
Rittgers,  Acting  Regional  Director. 
National  Marine  Fisheries  Senice,  1 
Blackburn  Drive,  Gloucester,  MA  01930. 
Please  mark  the  envelope  'Comments — 
1995  SMB  specifications." 

FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  508-281-9104. 


SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  the  Fishery 
Management  Plan  for  Atlantic  Mackerel. 
Squid,  and  Butterfish  Fisheries  (FMF) 
prepared  by  the  Mid-Atlantic  Fishery 
Management  Council  (Council)  appear 
at  50  CFR  part  655.  These  regulations 
require  NMFS  to  publish  a  document 
specifying  the  initial  annual  amounts  of 
the  initial  optimum  yield  (lOY)  as  well 
as  the  amounts  for  allowable  biological 
catch  (ABC)  domestic  annual  harvest 
(DAH),  domestic  annual  processing 
(DAP),  joint  venture  processing  (JVP). 
and  total  allowable  levels  of  foreign 
fishing  (TALFF)  for  the  species  managed 
under  the  FMP.  No  reserves  are 
permitted  under  the  FMP  for  any  of 
these  species.  Regulations  implementing 
Amendment  4  to  the  FMP  allow  the 
Council  to  recommend  specifications  for 
these  fisheries  for  up  to  three 
consecutive  years.  Procedures  for 
determining  the  initial  annual  amounts 
are  found  in  §655.22. 

The  following  table  contains  the 
propo.sed  initial  specifications  for 
Atlantic  mackerel,  Loligo  and  Illex 
squids,  and  butterfish  for  1995.  These 
specifications  are  based  on  the 
recommendations  of  the  Council. 


preliminary  initial  annual  specifications  for  atlantic  mackerel,  squid,  and  butterfish  for  the  fishing  year 

January  1  Through  December  31,  1995 

[mt] 


specifications 

Squid 

Atlantic 
mackerel 

Eutterlish 

Loligo 

lllex 

MaxOY'  

44,000 
36,000 
36,000 
36,000 
36,000 
0 
0 

30.000 
30,000 
30,000 
30,000 
30,000 
0 
0 

2N/A 

850,000 

"100,000 

5  100,000 

50,000 

35,000 

0 

16  000 

ABC3 

16  000 

ICY 

10  000 

DAH 

10  000 

DAP  

10  000 

JVP  

0 

TALFF  _ 

0 

'  Max  OY  as  stated  in  the  FMP. 

2  Not  applicable;  see  the  FMP. 

3  lOY  can  rise  to  this  amount. 

*This  specitication  may  be  increased  to  134,000  mt,  the  long-term  potential  catch  lor  the  Atlantic  mackerel  fishery. 
s  Contains  15,000  mt  projected  recreational  catch  based  on  the  formula  contained  in  the  regulations  (50  CFR  part  655). 
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Atlantic  Mackerel 

The  FMP  provides  that  ABC  in  U.S. 
waters  for  the  upcoming  fishing  year  is 
that  quantity  of  mackerel  that  could  be 
caught  in  U.S.  and  Canadian  waters 
minus  the  estimated  catch  in  Canadian 
waters,  while  still  maintaining  a 
spawning  stock  size  in  the  year 
following  the  year  for  which  catch 
estimates  and  quotas  are  being  prepared, 
equal  to  or  greater  than  600.000  mt. 
Using  an  estimated  spawning  stock 
biomass  of  1,500.000  mt  and  an 
estimated  Canadian  catch  of  50,000  mt, 
the  ABC  is  850,000  mt. 


The  proposed  lOY  for  the  1995 
Atlantic  mackerel  fishery  is  set  at 
100,000  mt,  equal  to  the  specified  DAH. 
The  proposed  specification  for  DAH  is 
computed  by  adding  the  estimated 
recreational  catch,  the  proposed 
specified  DAP,  and  the  proposed 
specified  JVP.  The  recreational 
component  of  DAH  is  estimated  at 
15,000  mt  using  the  formula  found  at 
§655.21(b)(2)(ii).  The  DAP  and  )VP 
components  of  DAH  have  historically 
been  estimated  using  the  Councils 
annual  processor  survey.  However,  for 
the  years  1993  and  1994,  response  was 


low  and  did  not  contain  projections 
from  the  large,  known  proces.sors.  In 
addition,  inquiries  regarding  the 
utilization  of  displaced  Alaskan  freezer 
trawlers  and  New  England  groundfish 
trawlers  for  possible  entry  into  the 
Atlantic  mackerel  fishery  have  led  the 
Council  to  recommend  no  change  to  the 
DAP  and  JVP  for  the  1995  fishery.  It  is 
generally  agreed  that  joint  ventures  have 
had  a  positive  impact  on  the 
development  of  the  U.S.  Atlantic 
mackerel  fishery  and  should  be 
encouraged. 
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The  Council  has  recommended  and 
nKiFS  proposes  a  specification  of 
35,000  mt  of  JVP  for  the  1995  fishery. 
The  Council  also  recommended  and 
NMFS  proposes  a  DAP  of  50.000  mt 
yielding  a  DAH  of  100.000  mt.  which 
includes  the  15.000  mt  recreational 
component. 

iZero  TALFF  is  recommended  for  the 
1$95  Atlantic  mackerel  fishery  by  the 
Council  and  proposed  by  NMFS.  hi 
1992,  the  Council  used  testimony  from 
both  the  domestic  fishing  and 
processing  industries  and  analysis  of  the 
nine  economic  factors  listed  at 
§B55.21(b)(2)(ii)  to  determine  that 
mackerel  produced  from  directed 
foreign  fishing  would  directly  compete 
with  U.S.  processed  products,  thus 
litniting  markets  available  to  U.S. 
processors.  The  industry  was  nearly 
unanimous  in  its  assessment  that  a 
specification  of  other  than  zero  TALFF 
wjould  impede  the  growth  of  the  U.S. 
fiihery.  The  Council  believes  that  an 
ejjpanding  mackerel  market  and 
uncertainty  regarding  world  supply,  due 
to  the  economic  and  political 
reistructuring  in  Eastern  Europe,  may 
silbstantially  increase  opportunities  for 
U  S.  producers  to  increase  sales  to  new 
mlarkets  abroad.  Although  the  U.S. 
industry  has  not  been  successful  in 
Cc^pturing  a  substantial  market  share  for 
mlackerel  in  the  Caribbean,  North  Africa, 
arid  Europe  so  far.  several  factors 
inidicate  that  market  expansion  of 
Atlantic  mackerel  may  occur  soon. 
Atlantic  mackerel  stock  abundance 
remains  high.  Also,  the  continued  low 
abundance  amounts  of  several 
important  groundfish  stocks  in  the  Gulf 
ofiMaine,  southern  New  England,  and 
on  Georges  Bank  are  causing  further 
restrictions  in  fishing  effort  for  those 
species  and  the  need  for  many 
fishermen  to  redirect  their  effort  to 
underutilized  species.  Atlantic  mackerel 
is  now  considered  a  prime  candidate  for 
innovation  in  harvesting,  processing, 
ai^d  marketing. 

r.s  a  supplement  to  the  quota  paper 
the  1993  and  1994  fisheries,  benefit- 
cost  and  sensitivity  analyses  were 
prepared  by  the  Council  and  the  NMFS. 
Results  of  the  analyses  indicate  that  in 
the  long  term  a  specification  of  zero 
TALFF  will  yield  positive  benefits  to 
the  fishery  and  to  the  Nation. 

The  Council  also  recommended  and 
NMFS  proposes  four  special  conditions 
to  be  imposed  on  the  1995  Atlantic 
mackerel  fishery  as  follows:  (1)  Joint 
ventures  are  allowed,  but  river  herring 
bjiGatch  south  of  37°30'  N.  lat.  may  not 
ext«ed  0.25  percent  of  the  over-the-side 
transfers  of  Atlantic  mackerel;  (2)  the 
Regional  Director  should  do  everything 
within  his  power  to  reduce  impacts  on 


marine  mammals  in  prosecuting  the 
Atlantic  mackerel  fisheries;  (3)  lOY  may 
be  increased  during  the  year,  but  the 
total  should  not  exceed  134,000  mt;  and 
(4)  appUcations  from  any  given  nation 
for  a  joint  venture  for  1995  will  not  be 
decided  on  until  the  Regional  Director 
determines,  based  on  an  evaluation  of 
performances,  that  the  Nation's 
purchase  obligations  for  previous  years 
have  been  fulfilled. 

Atlantic  Squids 

The  maximum  OY  for  Lo//go  is  44.000 
mt.  The  recommended  ABC  for  the  1995 
fishery  is  36.000  mt.  representing  a 
decrease  of  8.000  mt  from  the  1993  and 
1994  ABC  of  44.000  mt.  This  level  of 
ABC  is  based  on  the  most  recent  stock 
assessments  and  is  determined  to  be  at 
a  level  that  will  not  harm  the  continued 
growth  of  the  resource.  The  17th 
Northeast  Regional  Stock  Assessment 
Workshop  (SAW)  concluded  that  Loligo 
is  an  annual  species  and  does  not  have 
a  3-year  lifespan,  as  previouslv 
assumed.  The  SAW  recommended  that 
a  real-time  assessment/management 
system  will  be  needed  to  ensure  an 
adequate  level  of  spawning  stock.  This 
will  be  addressed  in  Amendment  5  to 
the  FMP  which  is  scheduled  for  public 
hearing  this  fall.  Amendment  5  will  also 
address  the  need  to  lower  the  maximum 
OY  which  is  defined  in  the  regulations 
governing  the  fishery  to  be  44.000  mt. 
This  specification  can  be  changed  only 
with  a  plan  amendment.  In  the  interim. 
the  Council  believes  that  it  would  be 
prudent  to  reduce  the  ABC  for 
conservation  purposes,  as  suggested  by 
the  SAW.  The  Council  recommended 
and  NMFS  proposes  an  lOY  of  36.000 
mt.  which  is  equal  to  DAH  and  DAP. 
The  expansion  of  the  U.S.  freezer 
trawler  and  refrigerated  sea  water  fleets 
that  participate  in  this  fishery  and 
substantially  increased  U.S.  landings 
indicate  that  there  is  no  longer  a 
justification  for  foreign  participation. 
DAH  and  DAP  have  historically  been 
estimated  using  the  Council  annual 
processor  survey.  However,  for  the  years 
1993  and  1994,  response  was  low  and 
did  not  contain  projections  from  the 
large,  known  processors.  Therefore,  the 
Council  recommended  and  NMFS 
proposes  that  DAH  and  DAP  be  set  at 
36,000  mt,  which  is  equal  to  the  ABC. 
These  specifications  do  not  allow  for 
JVP  or  TALFF  for  Loligo. 

The  maximum  OY  for  lllex  squid  is 
30,000  mt.  Based  on  the  best  available 
scientific  information,  the  Council 
recommended  and  NMFS  proposes  an 
ABC  of  30.000  mt  which  is  equal  to  the 
maximum  OY.  The  Council  also 
recommended  and  the  Regional  Director 
proposes  that  the  lOY  for  lllex  be  set  at 


30,000  mt  because  U.S.  harvesters 
intend  to  utilize  the  entire  lOY. 
Consequently,  there  is  no  TALFF 
available.  No  directed  foreign  fishery 
has  been  specified  for  lllex  since  1986, 
which  reflects  the  laq^e  increases  in  the 
capacity  of  the  East  Coast  freezer  trawler 
fleet  and  projected  increases  in  the 
number  of  vessels  using  refrigerated 
seawater  systems  capable  of  landing 
high  quality  lllex.  Much  of  the  increase 
in  capacity  is  a  function  of  a  general 
increase  in  prices.  Prices  continue  to 
remain  strong  in  the  1994  fisherv. 
Although  lllex  is  primarily  a  bait  squid, 
it  has  been  used  as  a  substitute  for 
Loligo,  a  food  .squid,  in  many  markets. 

ButteFfish 

The  FMP  sets  the  maximum  OY  for 
butterfish  at  16.000  mt.  Based  on  the 
most  current  stock  assessments,  the 
Council  recommends  and  the  Regional 
Director  proposes  an  ABC  of  16,000  mt 
for  the  1995  fisherv,  unchanged  from 
the  1992  and  the  1993-94 
specifications.  Commercial  landings  of 
butterfish  have  been  low  at  4,000  mt, 
2,285  mt,  and  4,430  mt  for  the  1991, 
1992,  and  1993  fisheries,  respectively. 
Estimated  landings  for  the  first  3 
months  of  1994  were  1,732  mt.  Lack  of 
market  demand  and  the  difficulty  in 
locating  schools  of  market  size  fish  have 
caused  severe  reductions  in  the  supply 
of  butterfish.  Fishermen  and  processors 
believe  that  the  size  of  butterfish  has 
improved  in  the  1994  Bsher\'. 

The  Council  recommended  and 
NMFS  proposes  an  lOY  for  butterfish  of 
10.000  mt.  The  U.S.  industry  has  the 
potential  to  fully  utilize  thi.s  lOY.  Thus, 
there  is  no  TALFF  available.  The 
Council  recommends  and  the  Regional 
Director  proposes  a  DAH  of  10.000  mt. 
There  has  been  no  interest  expressed  in 
joint  ventures,  thus,  the  lOY  is  proposed 
at  a  level  that  does  not  allow  for  a  JVP. 
The  Council  recommended  and  NMFS 
proposes  that  both  JVP  and  TALFF  be 
specified  at  zero  for  the  1995  fisheries. 
However,  the  6,000  mt  difference 
between  ABC  and  lOY  is  set  aside  to 
accommodate  an  increase  in  lOY  if 
economic  conditions  dictate. 

Classification 

This  action  is  authorized  by  50  CFR 
part  655.  and  these  proposed 
specifications  are  exempt  from  review 
under  E.O.  12866. 

Authorit>':  16  f.S.C.  1801  et  Sfq. 
Dated:  Iarjuar>- 19.1995. 
Gary  Matlock. 

Program  Managfment  Officer.  .\'iUioniil 

Marine  Fisheries  Ser\'ice. 

jFR  D()(:  95-1908  Filed  1-25-95:  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  docun'ients  other  than  rues  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  irrvestigatiorK, 
committee  meetmgs,  agency  decisions  and 
rulings,  delegations  of  auttxjfify,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  o1  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

East  Watker  Watershed,  Nevada; 
Notice  of  Intent  to  Deauthorize  Federal 
Funding 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  intent  to  deauthorize 
federal  funding. 

SUIMMARY:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Aci, 
Public  Law  83-566.  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  622),  the  Natural 
Resources  Conservation  Service  gives 
notice  of  the  intent  to  deauthorize 
Federal  funding  for  the  East  Walker 
Watershed  Projet;t,  Lyon  County. 
Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Goddard,  State 
Conservationist,  Natural  Resources 
Conservation  Service.  5301  Longley 
Lane,  Building  F,  Suite  201,  Reno, 
Nevada  89511,  telephone:  (702)  784- 
3863. 

SUPPLEMENTARY  INFORMATION:  A 
determination  has  t)een  made  by 
William  D.  Goddard  that  the  proposed 
works  of  improvement  for  the  East 
Walker  Watershed  project  will  not  be 
installed.  The  sponsoring  local 
organizations  have  concurred  in  this 
determination  and  agree  that  Federal 
funding  should  be  deauthorized  for  the 
project.  Information  regarding  this 
determination  mav  be  obtained  from 
William  D.  Goddard,  State 
Conservationist,  at  the  above  address 
and  telephone  number. 

No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  WHti>rshed  I'rotcctiiin 


and  Flood  Prevention.  Office  of  Manaf^meiil 
and  Budget  Circular  A-95  regarding  State 
and  local  clearinghouse  review  of  Federal 
and  federally  assisted  programs  and  proi«<'4s 
is  applicable.) 

Datrd:  lanuaiv  17, 19*1.5. 
William  D.  Goddard, 
.S'tofe  Conservationist. 
jFR  Dor.  95-1990  Filed  1-2S-95;  8:45  am) 
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Nolan  River  Watershed,  Johnson 
County,  TX 

AGENCY:  Natural  Resources 
Conservation  Service. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500):  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  part  650);  the  Natural 
Resources  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Nolan 
River  Watershed,  Johnson  County, 
Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  W.  Oneth,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
101  South  Main,  Temple,  Texas  76501- 
7682,  telephone  (817)  774-1214. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Harry  W.  Oneth.  State 
Conservationist,  has  determined  that  the 
prepd'  ition  and  review  of  an 
envift,Tjmental  impact  stalwnent  is  not 
needed  for  this  projet;t. 

The  project  will  improve  surfai* 
water  quality  in  and  below  the 
watershed  by  assisting  in  a  program  to 
reduce  the  pollutant  load  from  29  of  the 
36  dairies  in  the  watershed.  The  plan 
will  provide  financial  and  technical 
a.ssistanc«  to  install  animal  waste 
management  systems  and  associated 
land  treatment  pradices  on  29  dairy 
farms.  Implementation  of  the  plan  will 
be  accomplished  through  the  local  soil 
and  water  conservation  di.strict.  This 
project  will  be  supplemented  by  the 
Agricultural  Conservation  Program  in 


the  watershed.  The  plan  will  be  applied 
during  a  ten  year  period. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  p>arties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  cont.icting 
Harry  W.  Oneth. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Dated;  Januar>'  17,  1995. 
liarry  W.  Oneth, 

State  Consfnutionist. 

jFR  Doc.  95-1993  Filed  1-2^95;  8:45  am| 
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COMMISSION  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  District  of  Columbia  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  (he  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
District  of  Columbia  Advisory 
Committee  will  convene  at  2.00  p.m. 
and  adjourn  at  4:00  p.m.  on  Thursday, 
February  16,  1995,  in  conference  room 
540  of  the  U.S.  Commission  on  Civil 
Rights.  624  Ninth  St.,  NW.,  Wa.shington 
DC  20425.  The  purpose  of  the  meeting 
to  review  the  materials  from  the  farJ- 
finding  meeting  on  home  lending 
discrimination  held  on  December  12, 
1994. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Charito 
Kruvant.  202-966-5804,  on  Edward 
Darden,  Acting  director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 


The  meeting  will  be  conducted 
uursuant  to  the  provisions  of  the  rules 
aid  regulations  of  the  Commission. 

patod  at  Washington.  DC.  )anuary  20. 1995. 
C  airol-Lee  Hurley, 

C  \\inf.  Ragional  Progruim  Conrdination  I  'nit. 
11  k  Doc.  95-1998  Filed  1-2.5-95:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Fbreign-Trade  Zones  Board;  Grant  of 
Authority;  Establishment  of  a  Foreign- 
Trade  Zone  Medford-Jackson  County. 
OR 


[Order  No.  719] 


rdc 

Pu 


irsuant  to  its  authority  under  the 
Fjweign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
B  aard)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934.  an  Act  "To 
pjovide  for  the  establishment    .  .  .of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
ertcourage  foreign  commerce,  and  for 
other  purpo.ses,"  as  amended  (19  U.S.C. 
8ta-81u)  (the  Act),  the  Foreign-Trade 
Zjines  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
piivilege  of  establishing  foreign-trade 
zcifies  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  Jackson  County,  Oregon  (the 
G  »ntee),  an  Oregon  municipal 
c(|rporation.  has  made  application  to  the 
Board  (FTZ  Doc.  54-93,  58  FR  61064, 
11/19/93)  (amended  3/17/94), 
rebuesting  the  establishment  of  a 
foreign-trade  zone  at  the  Medford- 
Ja|:kson  County  Airport,  a  Customs  user 
fef;  airport,  with  additional  site  in 
Maidford  and  Jackson  Countv,  Oregon; 
ard, 

Whereas,  notice  has  been  given  in  the 
Federal  Register  and  the  Board  has 
fo  md  that  the  requirements  of  the  Act 
and  Board's  regulations  are  satisfied, 
and  that  approval  of  the  application  is 
in  Ijhe  public  interest; 

Mow,  Therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
es  ablishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  206,  at  the 
situs  described  in  the  application,  as 
amended,  subject  to  the  Act  and  the 
Beard's  regulations,  including  Section 
4011.28. 

Signed  at  Washington.  DC.  tills  nth  dav  of 
Jar  Uarv  1995. 


Fi)n;ign-Trade  Zones  B<>ai<i. 
Ronald  H.  Brown, 

Sccntan'ofCommprcf,  Cluiimuin  and 

Executive  Officer. 

Attest: 

John  J.  Da  Ponle.  Jr.. 

Expcntive  Secretary. 

IFK  Doc.  95-20fK)  Filed  1-2.5-95:  8:45  a'm| 
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International  Trade  Administration 

University  of  California,  et  al.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
0:30  A.M.  and  5.00  P.M.  in  Room  4211. 
US.  Department  of  Commerce.  14th  and 
Constitution  Avenue.  N.W.. 
Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  94-064R.  Applicant: 
University  of  California.  Berkeley,  CA 
94720.  Instrument:  Superconducting 
Solenoid.  Manufacturer:  Atomimpex, 
CIS.  Intended  Use:  See  notice  at  59  FR 
31208,  June  17,  1994.  Reasons:The 
foreign  instrument  provides:  (1)  a  field 
strength  of  3.0T  in  a  uniform  field 
region  60  cm  long  and  5  cm  in  radius. 
(2)  axial  field  uniformity  to  ±  0.25%.  (3) 
azimuth  symmetric  to  an  accuracy  of 
10^  and  (4)  high  vacuum  integrity. 
Advice  Received  From:  The  Department 
of  Energy,  December  20,  1994. 

Docket  Number:  94-127.  Applicant: 
California  Institute  of  Technology. 
Pasadena.  CA  91125.  Instrument: 
Telescope  System.  Manufacturer: 
Astrophysical  Laboratory  of  National 
Tsing  Hau  University.  Republic  of 
China.  Intended  Use:  See  notice  at  59 
FR  59212,  November  16,  1994.  Reasons: 
The  foreign  instrument  provides 
identical  optical  design  and 
construction  to  serve  as  a  link  in  an 
earth-circling  chain  of  six  telescopes  to 
provide  uninterrupted  measurements  of 
solar  oscillation  in  collaborative  studies 
of  helioseismology.  Advice  Received 
From;  The  National  Optical  Astronomy 
Observatories,  December  15,  1994. 

The  Department  of  Energy  and  The 
National  Optical  Astronomy 
Obser\'atories  advise  that  (1)  the 


capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  u.se  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 

Pamela  Woods 

Acting  nirecior.  Stutulorv  Import  Programs 
Staff 

jFR  Doc.  95-2002  Filed  1-  2.5-95:  8:45  am] 
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Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  pari 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  complv  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutor>'  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington. 
D.C.  20230.  Applications  mav  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W..  Washington.  D.C. 

Docket  Number:  94-154.  Applicant: 
University  of  Hawaii,  School  of  Ocean 
and  Earth  Science  and  Technology. 
Department  of  Geology  &  Geophysics, 
2525  Correa  Road.  Honolulu,  Hr96822. 
Instrument:  ICP  Mass  Spectrometer. 
Model  PlasmaQuad.  Manufacturer: 
Fisons  Instruments,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  for  the  determination  of  elemental 
abundances  and  isotopic  ratios  in  a 
variety  of  solid  and  fluid  samples.  The 
instrument  is  essential  for  continuing 
and  new  studies  in  the  general  fields  of: 
1)  mid-ocean  ridge  processes,  2) 
processes  in  active  back-arc  basins  and 
island  arcs,  3)  mantle  plumes  and 
hotspots,  4)  deep  interior  of  the  Earth. 
5)  extraterrestrial  materials  6)  marine 
mineral  deposits.  7)  marine  particulates 
and  .sediments,  8)  atmospheric 
particulates  and  sediment  trap  material. 
9)  hydrothermal  processes  and  1(1) 
Ocean  Drilling  Program  related  research. 
Ill  addition,  the  instrument  will  be  used 
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for  various  educational  purposes  such 
as  teaching  the  theory  of  operation  and 
standard  analytical  practices  and  fur 
other  curriculum  courses.  Application 
Accepted  by  Commissioner  of  Customs: 
December  29. 1994. 

Docket  Number:  95-001.  Applicant: 
Beckman  Research  Institute  of  the  City 
of  Hope,  IDivision  of  Immunology,  1450 
East  Duarte  Road.  Duarte,  CA  91010. 
Instrument:  Mass  Spectrometer,  Model 
MAT  900.  Manufacturer:  Finnigan 
MAT,  Germany.  Intended  Use:  The 
instrument  will  be  used  to  characterize 
macromolecular  structures,  principally 
peptides  and  proteins,  isolated  in  small 
quantities  from  biological  systems. 
There  is  also  a  limited  need  for  the 
accurate  mass  analysis  of  small  organic 
molecules  with  sufficient  resolution  and 
mass  accuracy  to  defme  elemental 
composition.  Application  Accepted  by 
Commissioner  of  Customs:  January'  4. 
1995. 

Pamela  Woods 

Acting  Director,  Statutory  Import  Programs 

Staff 

|FR  Doc.  95-2003  Filed  l-25-a5;a;45  ami 
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[C-201-405J 

Certain  Textile  MiH  Products  from 
Mexico;  Preliminary  Results  ot 
Countervailing  Duty  Administrative 
Review 

agency:  Import  Admini.stration, 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Countervailing  Duly  Administrative 

Review. 

SUMMARY:  The  Department  of  Commen;e 
(the  Depiirtment)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
textile  mill  products  from  Mexico  for 
the  period  January  1, 1992,  through 
December  31, 1992.  We  preliminarily 
determine  the  total  net  subsidy  to  be 
0.15  percent  ad  valorem  for  all 
companies  during  this  revieiv  period.  In 
accordance  with  19  CFR  355.7,  any  rate 
less  than  0.50  percent  ad  valorem  is  de 
minimis.  We  invite  interested  parties  to 
comment  on  these  preUminary  results. 
EFFECTIVE  DATE:  January  26,  1995. 
FOR  FURTHER  WFORMATKMl  CONTACT: 
Mercedes  Fitchett  or  Dana  Mermelstein, 
Office  of  Countervailing  Compliance. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 


Washington,  D.C.  20230,  telephone: 

(202) 482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  12, 1993,  the  Department 
published  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  (58  FR 
13583)  for  the  countervailing  duty  order 
on  certain  textile  mill  products  from 
Mexico  (50  FR  10824;  March  18,  1985). 
We  received  a  request  for  review  from 
the  Amalgamated  Clothing  and  Textile 
Workers  Union  (ACTWU),  an  interested 
party.  The  Government  of  Mexico  and 
the  Camara  Nacional  de  la  Industria 
Textil.  a  Mexican  textile  trade 
association,  objected  to  ACTWU's 
reque.st  for  review,  claiming  that 
ACTWU  was  not  an  interested  party. 
The  Def>artraent  reviewed  the 
information  provided  by  the  ACTWU 
with  its  request  for  review,  which 
indicated  that  ACTWU  members 
produced  the  subject  merchandise.  In 
accordance  with  19  CFR  §  355.2.  the 
Department  determined  that  ACTWU  is 
an  interested  party  in  the  proceeding, 
and  is  thus  entitled  to  request  an 
administrative  review. 

We  initiated  the  review,  covering  the 
period  January  1, 1992,  through 
December  31, 1992.  on  May  6, 1993  (58 
FR  26960).  This  review  involves  32 
companies  and  10  government 
programs.  The  Department  is  now 
conducting  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  cf 
1930,  as  amended  (the  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
certain  textile  mill  products  from 
Mexico.  Shipments  of  such  merchandise 
are  classifiable  under  the  Harmonized 
Tariff  Schedule  (HTS)  item  numbers 
listed  in  the  Appendix  to  this  notice. 

Calculation  Methodology  for 
Assessment  and  Deposit  Purposes 

We  calculated  the  net  subsidy  on  a 
country-wide  basis  by  first  calculating 
the  subsidy  rate  for  each  company 
subject  to  the  administrative  review.  We 
then  weight-averaged  the  rate  received 
by  each  company  using  as  the  weight  its 
share  of  total  Mexicjan  exports  to  the 
United  States  of  subject  merchandise, 
including  all  companies,  even  those 
with  de  minimis  and  zero  rates.  We  then 
summed  the  individual  companies' 
weighted-average  rates  to  determine  the 
subsidy  rate  from  all  programs 
benefiting  exports  of  subject 
merchandise  to  the  United  States. 

Since  the  country-wide  rate 
calculated  using  this  methodology  was 
de  minimis,  as  defined  by  19  CFR 


§  355.7(1994),  no  further  calculations 
were  necessary. 

Analysis  of  Programs 

( 1 )  BANCOMEXT  Financing  for 
Exporters 

Effective  January  1, 1992,  the  Mexican 
Treasury  Department  eliminated  the 
FOMEX  loan  program  and  transferred 
the  FONfEX  trust  to  the  Banco  Nacional 
de  Comercio  Exterior.  S.N.C. 
(BANCOMEXT).  The  BANCOMEXT 
program  operates  much  like  its 
predecessor.  FOMEX.  B.\NCQMEXT 
offers  short-term  financing  to  producers 
or  trading  companies  engaged  in  export 
activities;  any  company  generating 
foreign  currency  through  exports  is 
eligihle  for  financing  under  this 
program.  In  addition,  BANCOMEXT 
may  provide  financing  to  foreign  buyers 
of  Mexican  goods  and  services. 
BANCOMEXT  provides  two  types  of 
financing, both  in  U.S.  dollars:  working 
capital  loans  (pre-export  loans),  and 
loans  secured  by  export  sales  (export 
loans). 

The  Department  has  previously  found 
this  program  to  confer  an  export  subsidy 
to  the  extent  that  the  loans  are  provided 
at  preferential  rates.  See,  e.g..  Ceramic 
Tile  From  Mexico;  Preliminary  Results 
of  Countervailing  Duty  Heview  (57  FR 
5997;  February  19,  1992)  and  Ceramic 
Tile  From  Mexico:  Final  Results  of 
Countervailing  Duty  Review  (57  FR 
24247;  June  8, 1992).  In  this  review,  the 
Government  of  Mexico  provided  no  new 
information  or  evidence  of  changed 
circumstances  that  would  warrant 
reconsideration  of  that  determination. 

Bef:ause  loans  are  provided  by 
BANCOMEXT  to  commercial  banks  in 
dollars  and  indexed  to  dollars  for 
repayment,  we  used  a  dollar  benchmark. 
See  Certain  Steel  Products  from  .Mexico; 
Final  Countervailing  Dutv 
Determination  (58  FR  37357;  July  9. 
1993).  To  determine  the  benchmark  for 
BANCOMEXT  pre-export  and  export 
loans  on  which  interest  was  due  during 
1992,  we  used  the  average  of  the 
quarterly  weighted-average  effective 
interest  rates  published  in  the  Federal 
Reserve  Bulletin,  namely  7.18  pen;ent. 
Generally,  the  BANCOMEXT  loans 
under  review  were  granted  at  annual 
interest  rates  ranging  from  7.0  percent  to 
11.11  percent. 

We  consider  the  benefits  from 
preferential  loans  to  occur  at  the  time 
the  interest  is  paid.  Because  interest  on 
BANCOMEXT  pre-export  loans  is  paid 
at  maturity,  we  calculated  benefits 
based  on  pre-export  loans  that  matured 
during  the  review  period;  such  loans 
were  obtained  between  March  1992  and 
May  1992.  Interest  on  BANCOMEXT 


export  loans  is  paid  in  advance;  we 
therefore  calculated  benefits  based  on 
B.^NCOMEXT  export  loans  received 
diiring  the  review  period.  Also,  because 
exporters  are  able  to  tie  BANCOMEXT 
loans  to  specific  shipments,  we  measure 
thf"  benefit  only  from  BANCOMEXT 
loans  tied  to  shipments  of  the  subject 
merchandise  to  the  United  States. 

Several  exporters  of  certain  textile 
mill  products  used  BANCOMEXT 


Department  previously  found  in  Certain 
Textile  Mill  Products  From  Mexico; 
Final  Results  of  Countervailing  Dutv 
Administrative  Review  (56  FR  50859: 
October  9, 1991)  and  Ceramic  Tile  From 
Mexico:  Final  Results  ofCounten'Oiling 
Duty  Administrative  Review  (57  FR 
24247;  June  8,  1992)  tW  PITEX 
provides  countervailable  benefits  to  the 
extent  that  it  provides  duty  exemptions 
on  imports  of  merchandise  not 


export  .sales  financing;  however,  during      physically  incorporated  into  exported 


tht  review  period,  BANCOMEXT 
(  hnrged  a  preferential  annual  interest 
rate  on  only  one  loan.  To  determine  the 
bejiefit  for  this  loan,  we  multiplied  the 
difference  between  the  interest  rate 
charged  and  the  benchmark  interest  rate 
byjthe  principal  and  then  multiplied 
this  amount  by  the  term  of  the  loan 
divided  bv  365.  We  then  divided  the 
BANCOMEXT  benefit  by  the  value  of 
the  company's  total  exports  of  subject 
merchandise  to  the  United  States  during 
the  review  period  and  then  weight- 
avfcraged  the  resulting  benefit  by  the 
cotnpany's  portion  of  total  exports  of 
subject  merchandise  to  the  United 
States.  On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  less  than  0.005  percent  ad 
valorem. 

(2I1VITEX 

Tlie  Program  for  Temporary 
Importation  of  Products  used  in  the 
Production  of  Exports  (PITEX)  was 
estpblLshed  by  a  decree  published  in  the 
D/ipr/o  Oficial  on  May  9,  1985,  and 
anijended  in  the  Diario  Oficial  on 
September  19,  1986,  and  May  3.  1990. 
The  program  is  jointly  administered  by 
the  Ministr>'  of  Commerce  and 
Industrial  Development  (SECOFI)  and 
tho  Customs  Administration.  Under 
PITEX,  exporters  with  a  proven  export 
re(»rd  may  receive  authorization  to 
ternporarily  import  products  to  be  used 
in  jhe  production  of  exports  for  up  to 
five  years  without  having  to  pay  the 
imj)ort  duties  normally  imposed  on 
those  imports.  PITEX  allows  for  the 
exemption  of  import  duties  for  the 
following  categories  of  merchandise 
u.sed  in  export  production:  raw 
materials,  packing  materials,  funis  and 
liihricants,  machinery  used  to 
manufacture  products  for  export,  and 
spare  parts  and  other  machinery.  The 
importer  must  post  a  bond  or  other 
setiirity  to  guarantee  the  reexportation 
of  the  temporary  imports.  Because  it 


products.  In  this  review,  the 
Government  of  Mexico  provided  no  new 
information  or  evidence  of  changed 
circumstances  that  would  warrant 
reconsideration  of  that  determination. 

During  the  review  period,  three  firms 
used  the  PITEX  program  for  temporary 
imports  of  machinery  and  spare  parts 
which  are  not  physically  incorporated 
into  exported  products.  To  calculate  the 
benefit  from  this  program,  we  first 
calculated  the  duties  which  would  have 
otherwise  been  paid  by  each  company 
on  the  non-  physically  incorporated 
items  that  were  imported  under  the 
PITEX  program  during  the  review 
period.  We  then  divided  that  amount  by 
each  company's  total  exports  of  subject 
merchandise  to  the  United  States  during 
the  review  period  and  then  weight- 
averaged  the  resulting  benefit  by  each 
company's  portion  of  total  exports  of 
subje<:t  merchandise  to  the  United 
States.  On  this  basis,  we  preliminarily 
determine  the  benefit  from  this  program 
to  be  0.15  percent  ad  valorem. 

13)  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  producers  and  exporters  of  the 
subject  merchandise  did  not  apply  for  or 
receive  benefits  under  these  programs 
during  the  .'•eview  period: 

(A)  Other  BANCOMEXT  preferential 

financing; 

(B)  FLscal  Promotion  Certificates 

(CEPROFI); 

(C)  Import  duty  reductions  and 

exemptions; 

(D)  State  tax  incentives; 

(E)  Article  15  Loans; 

(F)  NAFINSA  FONEI-type  financing: 

and 

(G)  NAFINSA  FOGAIN-type  financing. 

Preliminary  Results  of  Review 

We  preliminarily  determine  the  total 
net  subsidy  to  be  0.15  percent  ad 
valorem  during  the  period  January  1. 
1992  through  December  31,  1992.' In 
accordance  with  19  CFR  355.7.  any  rate 


less  than  0.5  percent  ad  valorem  is  de 
minimis. 

If  tlie  final  results  of  tiiis  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  all  shipments  of 
the  subject  merchandise  from  Mexico 
exported  on  or  after  January  1,  1992, 
and  on  or  before  December  31,  1992. 
Further,  as  provided  by  section  751(a)(1) 
of  the  Act.  the  Department  will  instruct 
Customs  to  collect  cash  deposits  of 
estimated  countervailing  duties  at  a  rate 
of  zero  for  all  shipments  of  tFie  subject 
merchandise  from  Mexico  entered,  or 
withdrawn  from  warehou.se,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
ca.se  brief.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e). 

Representatives  of  parlies  to  the 
proceeding  may  request  disclosure  of 
proprietan,-  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  part  v  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  ca.se  briefs,  under  19 
CFR  355.38(c),  are  due. 

The  Department  will  publish  the  final 
results  of  this  admini.strative  review- 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
ofthe  Tariff  Aci  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 

Dated:  January  16, 1995. 
SiLsan  G.  Kssennan 


A<sistiint  Set  retary  for  Import 
Afiniinistnitinn. 


IS 

only  available  to  exporters,  the 

Appendix— Certain  Textile  Mill  Products  from  Mexico  C-201^05  Harmonized  Tariff  System  (HTS)  Numbers 


4010.10.10 
5111.20.90 


5109.10.60 
5111.30.90 


5109.90.60 
5112.20.30 


5111.11.70 
5112.30.30 


5111.1B.60 
5204.11.00 
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5204.19.00 

5205.13.10 

520525.00 

5205.42.00 

5206.13.00 

5206.33.00 

5206.43.00 

5208.11.20 

5208.21.40 

5208.29.60 

5208.32.40 

5208.41.40 

5208.42.50 

5208.51.80 

5208.59.20 

5209.32.00 

5210.21.40 

5210.32.00 

5210.59  60 

5402.10.30 

5402.32.60 

5402.51.00 

5406.10.00 

5407.44.00 

5407.60.05 

5407.93.05 

5408.24.00 

5508.10.00 

5509.31.00 

5509.53.00 

5511.10.00 

5513.19.00 

5513.39.00 

5514.19.00 

5515.13.05 

5516.41.00 

5516.92.00 

5602.10.90 

5607.49.15 

5701.10.20 

5702.32.10 

5702.42.20 

5702.91.40 

5703.30.00 

5801 .33.00 

5803.90.30 

5805.00.25 

5902.10.00 

5911.31.00 

6002.10.80 

6002.93.00 

6301 .90.00 

6302.40.10 

6302.51 .40 

6302.91.00 

6303.19.00 

6304.19.15 

6304.99.15 


5204.20.00 

5205.13.20 

5205.31.00 

5205.43.00 

5206.14.00 

5206.34.00 

5206.44.00 

5208.12.40 

5208.22.40 

5208.31.40 

5208.32.50 

5208.41.60 

5208.43.00 

5208.52.30 

5208.59.80 

5209.41.60 

5210.21.60 

5210.39.40 

5211.31.00 

5402.20.30 

5402.33.30 

5402.52.00 

5406.20.00 

5407.52.20 

5407.60.10 

5407.94.05 

5408.31.05 

5508.20.00 

5509.32.00 

5509.69.20 

5511.20.00 

5513.21.00 

5513.41.00 

5514.21.00 

5516.11.00 

5516.42.00 

5516.93.00 

5602.21.00 

5607.49.25 

5701.90.20 

5702.32.20 

5702.51.20 

5702.92.00 

5704.10.00 

5801.34.00 

5804.10.00 

5806.32.10 

5902.20.00 

5911.32.00 

6002.20.10 

6301.10.00 

6302.22.10 

6302.40.20 

6302.52.10 

6302.92.00 

6303.92.00 

6304.19.20 

6304.99.60 


5205.11.10 

5205.14.10 

5205.32.00 

5205.44.00 

5206.15.00 

5206.35.00 

5206.45.00 

5208.13.00 

5208.22.60 

5208.31 .60 

5208.33.00 

5208.41.80 

5208.49.40 

5208.52.40 

5209.11.00 

5209.43.00 

5210.22.00 

5210.39.60 

5211.51.00 

5402.31.30 

5402.41.00 

5402.59.00 

5407.41.00 

5407.53.10 

5407.60.20 

5408.21.00 

5408.32.05 

5509.12  00 

5509.41.00 

5509.69.40 

5511.30.00 

5513.23.00 

5513.43.00 

5514.29.00 

5516.12.00 

5516.43.00 

5516.94.00 

5602.90.60 

5607.50.20 

5702.10.90 

5702.41.10 

5702.51.40 

5703.10.00 

5704.90.00 

5801 .35.00 

5804.21.00 

5810.10.00 

5902.90.00 

6001.10.20 

6002.20.60 

6301.20.00 

6302.22.20 

6302.51.10 

6302.52.20 

6302.93.20 

6303.99.00 

6304.91.00 

7019.20.10 


JMI 


5209.32.00    Coverage  limited  to  fabric  s,  not 

napped,  of  numbers  1 7  to  33. 
.■>209.52.00    Coverage  limited  to  fabrics,  not 

napp«d.  of  numbers  17  to  33. 
5402.10.30    Coverage  limited  to  yarns 

provided  for  in  subheading 

5402.10.3040. 
541)2.20.30    Coverage;  limited  to  yarns 

provided  for  in  subheading 

5402.20.3040. 
5402.33.30    Coverage  limili'd  to  yarns. 

valued  not  over  .S2.2()  j.-ii  (kilogram. 


5205.12.10 

5205.23.00 

5205.33.00 

5206.11.00 

5206.31 .00 

5206.41.00 

5207.10.00 

5208.19.40 

5208.23.00 

5208.31.80 

5208.39.20 

5208.42.30 

5208.51.40 

5208.52.50 

5209.19.00 

5209.51.60 

5210.29.40 

5210.52.00 

5401.10.00 

5402.31.60 

5402.43.00 

5403.20.30 

5407.42.00 

5407.53.20 

5407.91.05 

5408.22.00 

5408.33.05 

5509.21.00 

5509.51.30 

5509.99.20 

5513.11.00 

5513.29.00 

5513.49.00 

5514.41.00 

5516.13  00 

5516.44.00 

5601.10.20 

5603.00.90 

5608.11.00 

5702.31.10 

5702.41.20 

5702.52.00 

5703.20.10 

5705.00.20 

5801.36.00 

5804.29.00 

5810.91.00 

5911.10.20 

6001.22.00 

6002.30.20 

6301.30.00 

6302.32.10 

6302.51.20 

6302.53.00 

6302.99.20 

6304.11.20 

6304.92.00 

9404.90.90 


5205.12.20 

5205.24.00 

5205.34.00 

5206.12.00 

5206.32.00 

5206.42.00 

5207.90.00 

5208.21.20 

5208.29.40 

5208.32.30 

5208.3980 

5208.42.40 

5208.51.60 

5208.53.00 

5209.31.60 

5209.52.00 

5210.29.60 

5210.59.40 

5401 .20.00 

5402.32.30 

5402.49.00 

5403.20.60 

5407.43.20 

5407.54.00 

5407.92.05 

5408.23.20 

5408.34.05 

5509.22.00 

5509.51.60 

5509.99.40 

5513.13.00 

5513.33.00 

5514.11.00 

5514.49.00 

5516.14.00 

5516.91.00 

5601 .22.00 

5607.41.30 

5701.10.16 

5702.31 .20 

5702.42.10 

5702.91.30 

5703.20.20 

5801.31.00 

5803.10.00 

5804.30.00 

5810.92.00 

5911.20.10 

6001.92.00 

6002.43.00 

6301 .40.00 

6302.32.20 

6302.51.30 

6302.59.00 

6303.12.00 

6304.19.05 

6304.93.00 


5402.41.00    Coverage  limited  to  yarns 

provided  for  in  subheading 

5402.41.0040. 
5402.43.00    Coverage  liniit(!d  to  yarns 

provided  for  in  subheading 

5402.42.0040. 
5402.49.00    Coverage  limited  to  yarns 

provided  for  in  subheading  5402.49.0070 

and  5402.49.()0a0. 


5509.31.00    Not  to  include  single  blended 
yarns  containing  a  combination  of 
noncontinuous  acrylic  and  continuous 
nylon  fdaments. 

5509.32.00    Not  to  include  plied  blended 
yarns  containing  a  combination  of 
noncontinuous  acrylic  and  continuous 
nylon  Tdaments. 

IFR  Doc.  95-2001  Filed  1-2.5-95;  8:45  ami 

BILLING  CODE  3510-OS-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Notice  of  Open 
Mating 

til  accordance  with  Section  10(a)(2)  of 
tl  e  Federal  Advisory  Committee  Act 
(IX.  92-463),  announcement  is  made  of 
tl  ft  following  Committee  Meeting: 

i!ame  of  Committee:  Armv  Science  Board 

um. 

^)(ite  of  Meeting:  February  15  and  16. 1995. 

Time  ol Meeting:  -[[iOO-lbX)  Februarv  15, 
I!i$5;  0900-1600,  Februarv  16,  19^5. 

Piiice:  Bcthesda,  MD. 

Agenda:  The  Army  Science  Board  (ASB) 
A  itilysis.  Test  and  Evaluation  Issue  Croup 
will  conduct  an  assessment  of  the  "Army 
Analytical  Agencies'  Capability  fur  Mission 
A:t:om.plishment".  This  meeting  will  be  open 
fc  ^hn  public.  Any  interested  person  may 
attend,  appear  before,  or  file  statements  with 
till)  conunittee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  The  A.SB 
A  Iministrative  Officer.  Sally  Warner,  may  b«- 
(X  itacted  for  further  infomiation  at  (703) 
WiS-0781. 

Si  illy  A.  Warner. 

A  ifninistrative  Officer.  Army  Science  Board 
jFrt  Doc.  95-1901  Filed  1-25-95;  8:45  am] 

BILLING  CODE  371O-0&-M 


Department  of  the  Navy 

Record  of  Decision  for  Realignment  of 
Naval  Air  Warfare  Center  Aircraft 
D  vision,  Patuxent  River,  MO 

Pursuant  to  Section  102(2)C  of  the 
Nptional  Environmental  Policy  Act 
(MEPA)  of  1969  and  the  Council  on 
Environmental  Quality  Regulations  for 
irriplementing  NEPA  procedures  (40 
CFR  1500-1508),  the  Depailment  of  the 
Nivy  announces  its  decision  to 
implement  realignment  of  Naval  Air 
\\  arfare  Center  Aircraft  Division 
(MAVVCAD).  Patuxent  River,  Maryland. 

In  accordance  with  legislative 
reiquirements  of  the  Base  Closure  and 
Realignment  Act  of  1990  (Public  Law 
161-510).  as  implemented  by  the  1993 
Base  Closure  and  Realignment  process 
(HRAC-93),  the  Nav7  was  directed  to 
retdign  operations  and  personnel  from 
Iho  Naval  Air  Systems  Command 
(N  AVAIR)  in  Arlington.  Virginia  and 
NjfWVCAD  in  Trenton.  New  Jersey  to 
NWWCAD  Patuxent  River.  Maryland. 
TJiD  realignment  involves  relocating 
approximately  2,fi70  administrative 
(lersonnel  from  leased  space  in 
Arlington  and  116  re.search  personnel 
from  the  existing  NAWCAD  Trenton 
fa  ility  to  NAWCAD  Patuxent  River.  To 
mrjt;t  the  facility  and  operational 
lu  juirements  of  the  realignment.  Navy 
w  II  construct  administrative. 


laboratory,  and  engine  testing  facilities 
at  NAWCAD  Patuxent  River.The 
realignment  will  also  require  minor 
modifications  to  the  existing  child  care 
facility,  utilities  improvements,  and 
improvements  to  Buse  Road  at  the  site 
of  the  administrative  facility. 

A  Draft  Environmental  Impact 
Statement  (DEIS)  was  prepared  for  the 
action  and  distributed  to  Federal,  State, 
and  local  agencies  and  to  interested 
individuals  and  groups.  The  DEIS  was 
made  available  to  the  public  or.  25 
Augu.st  1994  and  evaluated  alternative 
situs  and  environmental  impacts  of  the 
construction  and  operation  of  new 
facilities.  A  Final  EIS  (FEIS).  which  was 
made  available  to  the  public  on  9 
December  1994,  primarily  addressed 
public  and  agenc-y  comments  to  the 
DEIS  and  provided  further  clarification 
of  anticipated  environmental  impads. 
The  EIS  process  evaluated  the 
foreseeable  physical, Tsiolygical,  and 
socioeconomic  impacts  from  facility 
coii.stiucticn  and  operation  on-base  and 
to  tiie  Tri-County  area  from  the 
additional  personnel  associated  with  the 
realignment.  The  comment  period  for 
the  FEIS  expired  9  January  1995  and 
only  one  agency  response  has  been 
received;  and  it  was  supportive  in 
nature. 

The  Defense  Base  Closure  and 
Realignment  Act  waived  certain  aspects 
of  NEPA  such  that  the  environmental 
analysis  need  not  consider  the  no-action 
alternative  (no  realignment),  nor  other 
realignment  locations.  However, 
alternative  means  of  accommodating  the 
mandated  BRAC-93  realignment  at 
NAWCAD  Patuxent  River  were 
considered.  Existing  facilities  were 
evaluated,  but  were  determined  not 
suitable  for  the  NAVAIR  and  NAWCAD 
Trenton  activities.  An  initial  site 
selection  study  was  performed  to 
identify  potential  alternative  sites  for 
the  construction  of  new  facilities  at 
NAWCAD  Patuxent  River.  These 
potential  alternative  sites  were  then 
evaluated  against  refined  evaluation 
criteria  that  addressed  the  site's 
suitability.  The  refined  evaluation 
criteria  included  land  use  issues, 
environmental  issues,  operational 
requirements,  and  development  costs. 
The  alternatives  evaluation  process 
resulted  in  the  following  projects  to 
accommodate  the  realignment. 

The  NAVAIR  headquarters  facility 
includes  a  five-story,  462,500  .square 
feet  (SF)  administrative  building,  thrue- 
ston,'  parking  garage,  and  surface 
parking.  Construction  of  the  facilities 
will  require  demolition  of  existing 
structures,  removal  of  16  acres  of  trees, 
and  construction  and  relocation  of 
utilities  infrastructure,  including  an 


electrical  substation  adjacent  to  the 
existing  utilities  right-of-way.  A 
stormwater  detention  basin  will  be 
constructed  to  retain  runoff  from 
impervious  surfaces.  Buse  Road  will  be 
widened  from  Cuddihy  Road  to  south  of 
the  NAVAIR  facility.  The  existing  two- 
lane  road  will  be  widened  to  four  lanes 
plus  a  median. 

Realignment  of  NAWCAD  Trenton 
will  require  the  construction  of  engine 
testing  facihties  (cells)  and  related 
laboratories.  The  Propulsion  Svstem 
Evaluation  Facility  (PSEF).  which  will 
be  located  north  of  Building  106,  offers 
access  to  the  airfield,  access  to  a  fuel 
supply,  clo.se  proximity  to  supporting 
facilities,  land  use  compatibility  and 
minimal  environmental  impacts.  The 
test  cells  will  be  composed  of  nine 
specific  units  designed  to  test  engines, 
turbines,  alternative  fuels,  and  engine 
starters.  The  PSEF  includes  a  100.000 
SF  one-story  building  to  accom-Tiodate 
the  nine  test  cells  and  associated 
laboratories  and  offices,  a  cooling  tower, 
several  small  equipment  storage 
buildings,  and  a  parking  lot.  Operation 
of  the  speciaUred  cells  will  require 
utility  hook-ups  and  an  underground 
fuel  supply  piptiine  system.  A 
detention  basin  will  control  stormwater 
runoff  from  the  PSEF. 

The  on-base  chiid-care  facility 
(Building  203C)  will  be  expanded  by- 
adding  3,560  SF  to  accommodate 
dependents  of  mihtary  personnel. 

All  practicable  means  to  avoid  or 
minimize  environmental  impacis  at 
NAWCAD  Patuxent  River  will  be 
adopted  during  the  construction  and 
operation  of  tlie  facilities.  Navy  will 
obtain  all  appropriate  construction  and 
operation  permits  and  approvals  from 
jurisdictional  agencies  prior  to 
implementation.  Construc:tion  of  the 
facilities  will  resuU  in  the  loss  of 
approximately  16  acres  of  woodlands. 
This  represents  less  than  one  percent  of 
the  woodlands  on-base  and  no 
reforestation  measures  are  proposed.  No 
jurisdictional  wetlands,  or  threatened  or 
endangered  species  will  be  affected  by 
the  realignment  a<:tion.  Regional  air 
quality  is  not  expected  to  be  degraded 
as  a  result  of  the  proposed  action. 
Although  NAWCAD  Patuxent  River  is 
located  in  an  attainment  area  and  the 
1991  Clean  Air  Act  General  Conformity 
Rule  does  not  apply,  the  EIS  evaluated 
potential  air  quality  impacts  In 
neighboring  Calvert  and  Charles 
Counties  (designated  as  non-attainment 
for  ozone).  That  analysis  concluded  that 
realignment-related  commuter  traffic 
will  result  in  cfe/n;n/m/.s  air  emissions, 
and  therefore  will  conform  to  the  State 
Implementation  Plan  for  air  quality. 
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The  EIS  evaluated  potential  impacts 
to  Maryland  Coastal  Resources  and 
concluded  that  the  realignment  of 
NAWCAD  Patuxent  River  will  be 
consistent  with  Maryland  Coastal  Zone 
policies  to  the  maximum  extent 
practicable. 

Construction  of  a  portion  of  the 
parking  lot  for  the  NAVAIR 
Headquarters  facility  will  adversely 
affect  a  known  archeological  site. 
Pursuant  to  the  National  Historic 
Preservation  Act,  a  Memorandum  of 
Agreement  with  the  Maryland  Historical 
Trust  (MHT)  will  coordinate  further 
treatment  of  the  site  through  a  Phase  III 
data  recovery  survey  prior  to  allowing 
construction  of  that  portion  of  the 
parking  lot  to  ensure  that  adverse  affects 
will  be  mitigated  to  the  greatest  extent 
possible.  Building  408,  a  World  War  II- 
era  temporary  structure,  will  be 
demolished  to  accommodate  the 
NAVAIR  facility.  Demolition  of 
Building  408  will  be  conducted  in 
accordance  with  the  198,5  Programmatic 
Agreement  covering  such  structures. 

Regional  impacts  associated  with  the 
relocation  of  approximately  2,800 
personnel  and  their  families  were 
addressed  in  the  EIS.  Extensive 
coordination  with  state  and  local 
agencies,  economic  development 
groups,  school  boards,  and  community 
officials  were  conducted  to  assess  the 
potential  economic  and  community 
impacts  associated  with  the 
realignment.  Becau.se  some  personnel 
may  stay  at  their  current  residences,  it 
is  conservatively  estimated  that  2,185 
new  households  could  relocate  to  the 
Tri-County  region  of  southern 
Maryland.  Direct  and  indirect 
employment  income  generated  from  the 
realignment  is  expected  to  reach  $300 
million  annually.  Between  1,280  and 
2,185  school  age  cjiildren  could 
accompany  reloc^ing  personnel,  most 
of  whom  are  expected  to  attend  schools 
in  St.  Mary's  County.  The  three  school 
boards  of  the  Tri-County  area  have 
stated  their  willingness  to  accept 
increases  in  student  enrollment  and 
have  integrated  the  increase  into  their 
schools'  planning.  In  accordance  with 
E.0. 12898  (Environmental  Justice), 
Navy  considered  potential  impacts  to 
minority  and  low-income  persons  and 
concluded  that  no  disproportionate 
adverse  impacts  are  to  be  expected. 
There  are  adequate  utilities  in  the 
region  to  support  the  realignment.  The 
realignment  is  expected  to  generate  a 
regional  increase  in  groundwater 
withdrawal  of  approximately  2.5 
percent  over  current  use,  which  is  well 
within  the  capacity  of  the  aquifer. 
Additional  wastewater  inflows  to  area 
treatment  facilities  are  not  expected  to 


approach  allocated  capacities.  Regional 
population  growth  has  been  and 
continues  to  be  expected  by  community 
and  regional  planning  organizations. 
The  potential  increase  in  population  is 
within  the  growth  projected  for 
southern  Maryland.  Some  community 
services  such  as  police  and  fire 
protection  may  need  to  be  expanded  to 
accommodate  increases  in  community 
populations,  however,  the  realignment 
is  not  anticipated  to  result  in  a 
significant  burden  on  these 
communities. 

Questions  regarding  the  Draft  and 
Final  Environmental  Impact  Statements 
prepared  for  this  action  may  be  directed 
to:  Commanding  Officer,  Engineering 
Field  Activity  Chesapeake.  Naval 
Facilities  Engineering  Command, 
Washington  Navy  Yard,  Building  212. 
901  M  Street  SE,'VVashington  DC  20374- 
2121  (Attn:  Mr.  Mike  Brvon,  Code  20N), 
telephone  (202)  685-3061,  fax  (202) 
685-3061. 

Dated:  January  23. 1995. 
Elsie  L.  Munsell, 

Deputy  Assistant  Secretary  of  the  S'lny 

(Environment  and  Safetyl. 

|FR  DcK.  95-2010  Filed  1-23-95;  B:45  ami 

BILLING  CODE  SSIO-^F-P 


CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  will  meet 
February  16-17,  1995,  from  9:00  a.m.  to 
4:00  p.m.,  on  each  day  at  4401  Ford 
Avenue,  Alexandria,  Virginia.  These 
sessions  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  will  be  to 
discuss  naval  warfare  innovations  in  the 
areas  of  tactical  innovation,  defense 
application  of  industrial  innovation, 
and  naval  support  of  the  land  battle. 
These  matters  constitute  classified 
information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  are,  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Timothy  J.  Galpin. 
Assistant  for  CNO  Executive  Panel 
Management,  4401  Ford  Avenue,  Suite 
601,  Alexandria,  VA  22302-0268, 
Phone:  (703)  756-1205. 


Dated:  January  23, 1995. 
L  R.  Mc\'ees. 

LCDR.  JAGC.  USN.  Federal  Registffr  Liuisnn 
Officer. 
IFR  Dor.  95-2012  Filed  1-25-95:  8:45  ;i!ii| 

BILLING  CODE  3810-FF-F 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  252] 

Notice  Inviting  Applications  for 
Designation  as  an  Urban  Grant 
Institution  Under  the  Urban 
Community  Service  Program 

Purpose:  The  Urban  Community 
Service  Program  provides  grants  to 
institutions  of  higher  education  (IHEs) 
which  have  been  designated  urban  grant 
institutions  to  devise  and  implement 
solutions  to  pressing  and  severe  urban 
problems.  The  purpose  of  this  notice  is 
to  invite  requests  for  designation  as  an 
urban  grant  institution.  Only  IHEs  with 
standing  as  urban  grant  institutions  are 
eligible  to  apply  for  a  grant  under  the 
Urban  Community  Service  Program. 
Institutions  seeking  designation  must 
submit  an  application  to  the  Department 
by  the  deadline  date  set  forth  in  this 
notice.  All  institutions  determined  to  In; 
eligible  in  1992, 19^.1  or  1994  which 
intend  to  apply  for  a  grant  must  first  be 
re-designated.  Once  an  IHE  has  been 
found  eligible  through  this  revised 
designation  process,  it  need  not  apply 
for  designation  again.  IHEs  with  ongoing 
UCS  grants  will  retain  their  eligibility 
until  their  grants  expire  and  should  not 
apply  for  re-designation  until  that  time. 
Requests  for  designation  will  be 
accepted  each  year.  Institutions  vvhicli 
for  anv  reason  are  not  named  urban 
grant  institutions  this  year  may  submit 
applications  for  designation  in  future 
years.  A  list  of  urban  grant  institutions 
will  be  published  in  the  Federal 
Register. 

Congress  appropriated  $13  million  for 
grants  in  Fiscal  Year  1995.  The 
Department  will  hold  a  competition  lor 
new  awards  later  in  the  fiscal  year.  A 
separate  notice  inviting  applications  for 
grants  from  designated  urban  grant 
institutions  will  be  published  shortly 
which  will  announce  the  closing  date 
and  other  important  information 
concerning  grant  applications. 
Deadline  for  Transmittal  of 
Applications:  March  1,  1995. 

Applications  Available:  January  .11 , 
1995. 

Eligibility  Information:  To  qualify  as 
an  urban  grant  institution,  an  IHE  must 
demonstrate  that  it  meets  statutory 
reqi'irements  specified  in  Title  XI.  P;rt 
A.  of  the  Higher  Education  Act  of  lOd 


as  amended  (HEA).  These  requirements 
provide  that  an  eligible  applicant  be 
either — 

(a)  A  nonprofit  municipal  university, 
established  by  the  governing  body  of  the 
city  in  which  it  is  located,  and  operating 
asof  July  23, 1992;  or 

(b)  An  institution  of  higher  education, 
or  a  consortium  of  such  institutions  any 
one  of  which  meets  all  of  the  following 
reguirements — 

(|l)  It  is  located  in  an  urban  area.  The 
term  "urban  area"  means — 

(i)  A  metropolitan  area  having  a 
population  of  not  less  than  350,000; 

(ii)  Two  contiguous  metropolitan 
areas  having  a  combined  total 
population  of  not  less  than  350,000;  or 

(iii)  In  States  without  an  urban  area 
meeting  either  of  the  above  criteria,  the 
urban  area  designated  by  the  Secretary. 

(J2)  It  draws  a  substantial  portion  (at 
ledst  40%)  of  its  undergraduate  students 
from  the  urban  area  in  which  it  is 
located  or  from  contiguous  areas. 

(3)  It  carries  out  programs  to  make 
postsecondary  educational 
opportunities  more  accessible  to 
residents  of  the  urban  area  or 
contiguous  areas. 

(4)  It  has  the  present  capacity  to 
provide  resources  responsive  to  the 
needs  and  priorities  of  the  urban  area 
and  contiguous  areas. 

(5)  It  offers  a  range  of  profe.ssional. 
technical,  or  graduate  programs 
sullficient  to  sustain  the  capacity  of  the 
institution  to  provide  these  resources. 

(B)  It  has  demonstrated  and  sustained 
a  sense  of  responsibility  to  the  urban 
area  and  contiguous  areas  and  the 
people  in  those  areas. 

Applicable  Regulations:  34  CFR  Part 
636. 

For  Applications  or  Information 
CotUact:  Sarah  Babson,  Division  of 
Higher  Education  Incentive  Programs. 
U.S.  Department  of  Education,  600 
Independence  Avenue,  S.W., 
Washington,  D.C.  20202-5329. 
Telephone:  (202)  260-3472.  You  are 
enqouraged  to  fax  your  requests  for 
applications  to  (202)  260-7615. 
Individuals  who  use  a 
telecommunications  device  for  the 'deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Relea.ses).  However,  the  official 


application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  20  U.S.C.  n36-1136h. 

Dated:  January  20. 1995. 

David  A.  Longanecker. 

Assistant  Secretary  for  Postsecondary 
Education. 

IFR  Doc.  95-2004  Filed  1-25-95;  8:45  ami 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT95-1 8-000] 

Viking  Gas  Transmission  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  20. 1995. 

Take  notice  that  on  January  17,  1995, 
Viking  Gas  Transmission  Company 
(Viking),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Second  Revised  Sheet  No.  141, 
Superseding  First  Revised  Sheet  No. 
141.  The  proposed  effective  date  is 
February  1, 1995. 

Viking  states  that  the  purpose  of  this 
filing  is  to  update  its  Index  of  Firm 
Shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  a  motion  to 
inter\'ene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  motions  or  protests  should  be  filed 
on  or  before  January  27,  1995.  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  95-1930  Filed  1-25-95;  8:45  am) 
BILLING  CODE  6717-01-M 


[Docket  No.  MT95-3-000] 

Algonquin  LNG,  Inc.;  Changes  In  FERC 
Gas  Tariff 

January  20,  1995. 

Take  notice  that  on  January  17, 1995. 
Algonquin  LNG,  Inc.  (Algonquin  LNG). 
submitted  for  filing  as  part  of  its  FERC 


Gas  Tariff,  First  Revised  Volume  No.  1. 
the  following  revised  tariff,  sheets 
effective  February  1,  1995:  J 

Second  Revised  She<;t  No.  29  '^''^ 

First  Revised  Sheet  No.  81 
Second  Revised  Sheet  No.  82 

Algonquin  LNG  states  that  the 
purpose  of  this  filing  is  to  add  telephone 
equipment  to  the  list  of  facilities  shared 
with  its  marketing  affiliate  and  to  reflect 
a  change  in  the  heading  of  this  section 
in  the  General  Terms  and  Conditions 
from  "Order  No.  497  Compliance 
Procedures"  to  "Marketing  Affiliate 
Rule  Compliance  Procedures." 

Algonquin  LNG  states  that  copies  of 
its  filing  were  mailed  to  all  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  January  27,  1995.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary 

IFR  Doc.  95-1929  Filed  1-25-95:  8:45  am| 
BILUNG  CODE  6717-01-M 

[Docket  Nos.  RP95-60-000,  RP95-60-001, 
RP92-237-012,  RP92-237-013.  RP92-237- 
014,  and  RP93-1 98-003] 

Alabama-Tennessee  Natural  Gas 
Company;  Pre-Filing  Conference 

January  20.  1995. 

A  pre-filing  conference  by  telephone 
will  be  conducted  by  the  Commission 
Staff  on  January  31,  1995,  at  2  p.m..  to 
address  i.ssues  concerning  a  future 
Alabama-Tennessee  filing  to  recover 
certain  Account  No.  191  costs  that  wre 
previously  rejected  by  the  Commission 
by  a  letter  order  issued  on  December  30. 
1994,  in  Docket  No.  RP95-60-000.  This 
conference  is  being  held  at  the  request 
of  Alabama-Tennessee.  Docket  numbers 
other  than  Docket  No.  RP95-60-000. 
have  been  listed  because  they  may  relate 
to  the  proposed  filing.  Parties  who  wish 
to  participate  in,  or  have  any  questions 
about,  the  conference  should  contact 
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David  Faerberg  at  (202)  208-127.'i  by  no 

later  than  January  30. 1095. 

Lois  D.  Cashell. 

Secretary. 

|FR  Doc.  95-1926  Filed  1-25-S.5;  8:45  ami 

BILUNG  CODE  6717-01-M 

[Docket  No.  RP95-131-O00] 

Northern  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

laiiuary  20,  1995. 

Take  notice  that  on  January  17,  1005, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1  and  Original  Volume  No. 
2.  This  filing  is  proposed  to  be  effective 
February  1,  1995  and  March  1, 1995. 

Northern  states  that  this  filing 
recognizes  that  the  TOP  Surcharge 
expires  and  establishes  the  GSR  Tl 
surcharge  applicable  to  Tl  volumes 
pursuant  to  Sections  18  and  25  of  the 
General  Terms  and  Conditions  of 
Northern's  Tariff. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  company's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with 
S§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  petitions  or  protests  must  be 
filed  on  or  before  January  27, 1995.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  filea  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
Lois  D.  Cashell, 
Secretary. 
jFR  Dor.  95-1927  Filod  1-25-95:  8:45  ami 

BILLING  CODE  6717-01-M 

[Docket  No.  RP91 -143-029} 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Revenue 
Sharing  Report 

January  20, 1995. 

Take  notice  that  on  January  17, 1995, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes),  filed  its 
Interruptible/Oveman  (I/O)  Revenue 
Sharing  Report  with  the  Federal  Energy 


Regulatory  Commission  (Commission) 
in  accordance  with  the  Stipulation  and 
Agreement  (Settlement)  filed  on 
September  24, 1992.  and  approved  by 
the  Commission's  February  3,  1993, 
order  Lssued  in  Docket  No.  RP91-14.3- 
000,  et  al. 

Great  Lakes  states  that  this  report 
reflects  application  of  the  revenue 
sharing  mechanism  and  remittances 
made  to  firm  shippers  for  I/O  revenue 
collected  for  the  November  1,  1993 
through  October  31, 1994  period,  in 
accordance  with  Article  IV  of  the 
Settlement.  Such  remittances,  totaling 
$1,712,194,  were  made  to  Great  Lakes' 
firm  shippers  on  December  20,  1994. 
The  amounts  remitted  are  subject  to 
adjustment  at  a  future  date  in 
accordance  with  Articles  HI  and  V  of  the 
Settlement  because  the  ratemaking 
methodology  resulting  from  the 
implementation  of  Opinion  Nos.  367, 
3fi7-A,  368,  368-A  and  related  orders, 
is  subject  to  Commission  action  on 
remand,  judicial  review,  and  the 
outcome  of  the  current  proceeding 
before  the  Presiding  Administrative  Law 
Judge. 

Great  Lakes  states  that  copies  of  the 
report  were  sent  to  the  Public  Service 
Commissions  of  Minnesota,  Wisconsin 
and  Michigan  and  the  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E. 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Riiles  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  27, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  forties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  95-1923  Filed  1-25-95;  8:45  am) 
BILUNG  CODE  6717-01-M 


Arkansas  Oklahoma  Gas  Corporation; 
Notice  of  Petition  for  Rate  Approval 

lanuary  20,  1995. 

Take  notice  that  on  January  11,  1995, 
Arkansas  Oklahoma  Gas  Corporation 
(AOG).  filed  pursuant  to  §284. 123(b)(2) 
of  the  Commissions  Regulations,  a 
petition  for  rate  approval  requesting  that 
the  Commission  approve  as  fair  and 
equitable  a  rate  of  $0.2329  per  MMBtu 
plus  2.766  percent  for  company  use  and 
lost  and  unaccounted  for  gas  for 


transportation  services  performed  under 
Section  311(a)(2)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA). 

AOG  states  that  it  is  a  natural  gas 
distribution  company  which  owns  and 
operates  natural  gas  gathering, 
transmission,  and  distribution  systems 
in  the  Arkansas  and  Oklahoma.  AOCi 
performs  Section  311  transportation 
service  under  an  Order  No.  63  blanket 
certificate.^  AOG  proposes  an  effet^tive 
date  of  January  11.  1995. 

Pursuant  to"§282.123(b){2){ii).  if  the 
Commission  does  not  act  within  150 
days  of  the  filing  date,  the  rate  will  be 
deemed  to  be  fair  and  equitable  and  not 
in  excess  of  an  amount  which  interstate 
pipelines  would  be  permitted  to  charge 
for  similar  transportation  ser\'ice.  The 
Commission  may.  prior  to  the  expiration 
of  the  150-day  period,  extend  the  time 
for  action  or  institute  a  proceeding  to 
afford  parties  an  opportunity  for  written 
comments  and  for  the  oral  presentation 
of  views,  data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
on  or  before  February  3, 1995.  The 
petition  for  rate  approval  is  on  file  with 
the  Commission  and  is  available  for 
public:  inspection. 
Lois  D.  Cashell, 
Secretttry. 
|FR  Doc.  95-1922  Filed  1-25-95;  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  RP94-9e-000.  et  al.] 

CNG  Transmission  Corporation;  Notice 
of  Informal  Settlement  Conference 

lanuarv-  20. 1995. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  Thursday, 
January  26, 1995,  at  10:00  a.m.  at  the 
officesof  the  Federal  Energy  Regulatory 
Commission.  810  First  Street  NE., 
Washington,  DC  20426,  for  the  purpose 
of  exploring  the  possible  settlement  of 
the  issues  in  these  proceedings. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.l62(b)  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 


For  additional  information,  contact  David 
R.  Cain  at  (202)  208-0909  or  Neil  L.  Levy  at 
(2(|?)  208-0909. 

Lois  D.  Cashell, 

SecTetary. 

IFljiDoc.  95-1924  Filed  1-25-95;  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  MT95-4-000] 

Algonquin  Gas  Transmission 
Company;  Changes  in  FERC  Gas  Tariff 

larJuarv-  20. 1995. 

"fake  notice  that  on  January  17, 1995, 
Algonquin  Gas  Transmission  Company 
(Algonquin),  submitted  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  effective  February  1, 
19p5,  the  following  revised  tariff  sheets: 

Second  Revised  Sheet  No.  600 
Second  Revised  Sheet  No.  707 

Algonquin  states  that  the  purpose  of 
thi|s  filing  is  to  add  telephone 
equipment  to  the  list  of  facilities  shared 
with  its  marketing  affiliate  and  to  reflect 
a  qliange  in  the  heading  of  this  section 
in  the  General  Terms  and  Conditions 
from  "Order  No.  497  Compliance 
Procedures"  to  "Marketing  Affiliate 
Rule  Compliance  Procedures." 

Algonquin  states  that  copies  of  its 
fiiijig  were  mailed  to  all  affected 
customers  and  interested  State 
Copnmissions. 

iKny  person  desiring  to  be  heard  or  to 
pr6test  said  filing  should  file  a  motion 
to  intervene  or  protest  with^he  Federal 
Energy  Regulatory  Commi^lion,  825 
North  Capitol  Street,  N.E-.'Washington, 
D.C.  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  27, 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
betjome  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Semtary. 
IFR  Doc  95-1928  Filed  1-25-95:  8:45  am] 
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[Docket  No.  ER95-403-000,  et  al.] 

Northern  States  Power  Company  (MN), 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

|anuar>'  19. 1995. 

Take  nrotice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  States  Power  Company 
(Minnesota) 

IDocket  No.  ER95-403-0001 

Take  notice  that  on  January  9,  1995, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing 
an  amended  Service  Schedule  E  to  the 
Municipal  Interconnection  and 
Interchange  Agreement  between  NSP 
and  the  City  of  Ada  (City).  Service 
Schedule  E  provides  for  distribution 
facilities  services  for  the  City,  and  the 
amended  Service  Schedule  E  modifies 
the  monthly  facilities  charge  to  be  paid 
by  the  City. 

NSP  requests  that  the  Commission 
alternatively  disclaim  jurisdiction  or 
accept  the  amended  Service  Schedule  E 
of  the  Municipal  Interconnection  and 
Interchange  Agreement  effective  March 
20,  1995. 

Comment  date:  February  2,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Florida  Power  &  Light  Co. 

IDoclcet  No.  ER95^04-0()0| 

Take  notice  that  on  [anuary  9,  1995, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  Amendment  Number 
Five  to  the  Revised  and  Restated 
Transmission  Agreement  Between 
Florida  Power  &  Light  Company  and 
Florida  Municipal  Power  Agency  dated 
January  6,  1995.  FPL  requests  that 
Amendment  No.  5  be  permitted  to 
become  effective  on  January  9,  1995,  or 
as  soon  thereafter  as  practicable.  FPL 
states  that  this  filing  is  in  accordance 
with  Part  35  of  the  Commission's 
Regulations. 

Comment  date:  Februan,-  2,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  The  Toledo  Edison  Co. 

IDocket  No.  ER95-405-000| 

Take  notjce  that  on  January  9,  1995. 
The  Toledo  Edison  Company  (Toledo 
Edison),  tendered  for  filing  a  revision  to 
the  Resale  Service  Rate  Agreement 
between  Toledo  Edison  and 
Southeastern  Michigan  Rural  Electric 
Cooperative  (Southeastern  Michigan), 
which  was  effective  for  service  rendered 
by  Toledo  Edison  to  Southeastern 
Michigan  from  January  1.  1995. 

Toledo  Edison  states  that 
Southeastern  Michigan  presently 


purchases  firm  power  under  its  FERC 
Electric  Tariff  No.  33  which  terminates 
under  its  own  provisions  on  December 
31,  1994.  Under  the  Resale  Service  Rate 
Agreement.  Toledo  Edison  will  continue 
to  sell  to  Southeastern  Michigan  all  of 
the  power  and  energy  needed  by 
Southeastern  Michigan  to  ser\'e  its 
requirements. 

Toledo  Edison  states  that  the  rate  set 
forth  in  the  Resale  Service  Rate 
Agreement  is  a  negotiated  rate  between 
Toledo  Edison  and  Southeastern 
Michigan.  Toledo  Edison  states  that  the 
Resale  Ser\'ice  Rate  Agreement  will  help 
Southeastern  Michigan  become 
competitive  in  its  source  of  power. 

Comment  date:  Februar\'  1,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Washington  Power  Co.,  L.P. 

(Docket  No.  Qr88-20-002) 

On  Ianuar\'  13,  1995,  Washington 
Power  Company,  L.P.  (Washington 
Power),  c/o  of  Washington  Power  (I), 
Inc.  of  7201  Hamilton  Boulevard, 
Allentown.  Pennsylvania  18195-1505. 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility 
pursuant  to  Section  292.207(bj  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the 
natural  gas-fueled  cogeneration  facility 
is  located  in  Washington  County, 
Pennsylvania.  The  Commission 
previously  certified  the  capacity  of  the 
facility  to" be  80  MW.  The  facility  will 
consist  of  two  circulating  fluidized  bed 
boilers,  an  extraction/condensing  steam 
turbine  generator,  and  a  3/4  mile  138  Kv 
transmission  line.  Thermal  energy 
recovered  from  the  facility  will  be  used 
to  recover  carbon  dioxide.  The  instant 
application  for  recertification  was 
submitted  to  report  an  increase  in 
capacity  to  85  MW,  a  change  in 
ownership  structure  and  addition  of  the 
above  mentioned  transmission  line. 

Comment  date:  Thirty  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

5.  Praxair.  Inc.  and  Rohm  and  Haas 
Texas  Inc. 

IDocket  No.  QF95-34-O00I 

On  January-  11,  1995.  Pra.xair,  Inc.  and 
Rohm  and  Haas  Texas  Inc.  tendered  for 
filing  an  amendment  to  its  December  7. 
1994,  filing  in  this  docket. 

The  amendment  pertains  to  technical 
requirements  and  the  ownership 
structure  of  the  cogeneration  facility.  No 
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determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 
Comment  date:  February  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  procfceding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  Cashell, 
Secretary: 
|FR  Doc.  95-1957  Filed  1-25-95;  8;45  am| 

BILLING  COOC  STIT-OI-P 

[Project  No.  7888-006  Vemtont] 

Comtu  Fails  Associates;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

January  20.  1995. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations  18  CFR  Part  380  (Order  486, 
52  FR  47897),  the  Office  of  Hydropower 
Licensing  has  reviewed  the  down 
.stream  fish  passage  plan  for  the  Comtu 
Falls  Project,  located  on  the  Black  River, 
in  Windsor  County.  Vermont,  and  has 
prepared  a  Draft  Environmental 
Assessment  (DEA).  In  the  DEA,  the 
Commission  staff  analyzed  the  potential 
impacts  and  benefits  from  the  licensee's 
proposed  fish  passage  plan,  the  no- 
action  alternative  and  a  Commission 
staff  ahemative.  The  Commission  staff 
determined  that  either  the  licensee's 
proposed  plan  or  staffs  alternative 
would  provide  the  intended  benefits  to 
the  fish  resources  of  the  Black  River, 
with  the  Commission  staffs  plan  being 
less  costly.  The  Commission  staff 
concluded  that  approval  of  either 
down.stream  fish  passage  plan  would 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 


Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street.  NE.. 
Washington,  DC  20426. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice.  Any 
comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation. 

Comments  should  be  addressed  to 
Lois  D.  Cashell,  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  Please  affix  Project  No.  7888- 
006  to  all  comments.  For  Further 
information,  please  contact  Robert 
Grieve  at  (202)  219-265. 
LoLs  D.  Cashell, 
Secretary. 
[FR  Doc.  95-1955  Filed  1-25-95;  8:45  ami 

BILUNG  COOE  S717-01-M 

[Docket  No.  CP9a-685-001,  et  al.] 

Tuscarora  Gas  Transmission 
Company,  et  at.;  Natural  Gas 
Certificate  Filings 

(aniiary  18.  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tuscarora  Gas  Transmission 
Company 

IDockct  No.  CP93-685-001I 

Take  notice  that  on  January  12,  1995, 
Tuscarora  Gas  Transmission  Company 
(Tuscarora).  6100  Neil  Road,  P.O.  Box 
30150.  Reno,  Nevada  8952O-3057.  filed 
in  Docket  No.  CP93-685-001,  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act. 
seeking  to  amend  its  application  filed  in 
Docket  No.  CP93-685-000  on  August 
27.  1993.  In  that  application  Tuscarora 
requested  authorization  to:  (1) 
Construct,  own,  and  operate  a  new  229- 
mile,  20-inch  diameter  natural  gas 
pipeline  extending  from  an 
interconnection  with  Pacific  Gas 
Transmission  Company  (PGT)  near 
Malin,  Oregon  to  the  Tracy  Power  Plant 
owned  by  Sierra  Pacific  Power 
Company  in  Storey  County.  Nevada.  (2) 
transport  natural  gas  on  an  open  access. 
self  implementing  basis,  with 
pregranted  abandonment  authority,  and 
(3)  construct,  own.  operate,  and 
abandon  certain  facilities  on  a  self- 
implementing  basis.  In  its  amendment, 
Tuscarora  seeks  to:  (1)  modify  its  pipe 
specificntions  and  flow  studies;  (2) 
reduce  its  proposed  rates;  (3)  change  its 
proposed  tariff;  (4)  revise  exhibits 
regarding  officers  and  subsidiaries  and 
affiliates:  and  (5)  incorporate  those 


portions  of  Tuscarora's  letter  filed  on 
November  18, 1994.  which  provides 
additional  information  regarding  the 
status  of  regulatory  and  upstream 
transportation  matters  and  the  changes 
required  as  a  result  of  the  environmental 
review  process;  all  as  more  fully  set 
forth  in  the  amendment  which  is  on  file 
with  the  Commission  and  is  open  to 
public  inspection. 

Tuscarora  also  requested  that  the 
Commission  issue  a  preliminary 
determination  on  non-environmental 
issues. 

Tuscarora  says  that  upon  analysis  of 
pipe  manufacturer's  bids  after 
completion  of  the  projects  detailed 
design  phase  it  determined  that  it  would 
benefit  the  project  to  change  the 
specifications  for  pipe  to  be  used  in 
locations  designated  as  Class  1  and 
Class  2  under  the  Department  of 
Transportation's  Minimum  Federal 
Safety  Standards.  Tuscarora  says  that 
the  proposed  changes  will  not  change 
the  cost  of  the  project  and  will  have 
little  impact  on  the  fiow  charaderistics 
of  the  pipeline. 

Tu.scarora  proposes  to  reduce  its 
proposed  initial  transportation  rates  as  a 
result  of  two  changes  in  Tuscarora's  rate 
methodology:  a  lowering  of  the  return 
on  equity  component  used  in 
calculating  the  rates  from  13.5%  to 
13.0%  and  the  use  of  levelized  rates  for 
the  first  five  years  of  Tuscarora's 
operation.  Tuscarora  also  propo.ses  to 
modify  the  portions  of  its  tariff  that  set 
out  the  proposed  rates,  prescribe 
uniform  gaS-usage,  permit  assignability, 
and  establi.sh  forms  of  firm 
transportation  agreements. 

Commt^nt  date:  February  8.  1995,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Natural  Gas  Pipeline  Company  of 
America;  Columbia  Gulf  Transmission 
Company;  Tennessee  Gas  Pipeline 
Company 

(Docket  No  CH95-151-OOOI 

Take  notice  that  on  January  11.  1995, 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  .Street, 
Lombard,  Illinois  60148;  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf).  P.O.  Box  1273.  Charleston.  West 
Virginia  25325-1273;  and  Tennes.see 
Gas  Pipeline  Company  (Tennessee).  P.O. 
Box  2511,  Houston,  Texas  77252-2311. 
filed  a  joint  application  with  the 
Commission  in  Docket  No.  CP95-151- 
000  pursuant  to  Section  7(b)  of  the 
Natural  Gas  Act  (NGA)  for  permission 
and  approval  to  abandon  five  separate 
exchange  services  which  were 
authorized  in  Docket  Nos.  CP72-295, 
C;P73-177,  CP73-182.  CP74-2I)4,  as 
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amended.  CP77-327.  and  CP79-249.  all 
als  more  fully  set  forth  in  the  application 
Which  is  open  to  the  public  for 
inspection. 

I  The  parties  propose  to  abandon  the 
following  five  exchange  services: 

I  1.  An  exchange  service  between 
Natural,  Columbia  Gulf,  and  Tennessee 
performed  under  Natural's  FERC  Rate 
Schedule  X-33.  Columbia  Gulfs  FERC 
Rate  Schedule  X-14.  and  Tennessee's 
FiERC  Rate  Schedule  X-39.  jointly 
abthorized  in  Do<.ket  No.  CP72-295; ' 

I  2.  An  exchange  service  between 
Natural  and  Tennessee  performed  under 
Natural's  Rate  Schedule  X-37  and 
Tlannes.sees  FERC  Rate  Schedule  X-38 
aiithorized  in  Natural's  Docket  No. 
CP73-177  and  Tennes.see's  Docket  No. 
CP73-182;2 

1 3.  An  exchange  service  between  i 

r^tural  and  Columbia  Gulf  performed 
under  Natural's  Rate  Schedule  X-61  and 
Columbia  Gulfs  Rate  Schedules  X-22. 
X-24.  and  X-47,  jointly  authorized  in 
Docket  No.  CP74-204; ' 

4.  An  exchange  service  between 
Nkrtural,  Columbia  Gulf,  and  Tennessee 
performed  under  Natural's  Rate 
Schedule  X-87.  Columbia  Gulfs  Rate 
Schedule  X-33,  and  Tennessee's  Rate 
Schedule  X-54.  jointly  authorized  in 
Docket  No.  CP77-327;''  and. 

|5.  An  exchange  service  between 
Natural  and  Columbia  Gulf,  jointly 
authorized  in  Docket  No.  CP79-249,^ 
performed  under  Columbia  Gulfs  Rate 
S<?hedule  X-64.  but  to  which  Natural 
inbdvertenf  ly  did  not  file  a  rate 
sciiedule. 

Comment  date:  February  8. 1995.  in 
aci:ordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  {Texas  Gas  Transmission  Corporation 

jDix-ket  No.  CP9.5-1 57-0001 

JTake  notice  that  on  January  13.  1995. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owen.sboro, 
Kentucky.  42302.  filed  in  Do<:ket  No. 
CP95-1 57-000  a  requast  pursuant  to 
*??»  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
156'.216)  for  authorization  to  abandon  a 
delivery  tap  in  Phillips  County, 
Arkansas,  under  Texas  Gas'  blanket 
Kertificate  issued  in  Docket  No.  CP82- 
407-000,  pursuant  to  Se«lion  7  of  the 
Nartural  Gas  Act,  all  as  more  fully  .set 
forth  in  the  request  that  is  on  file  with 
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the  Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  abandon  by 
removal  the  Nitrogen  Products— Helena 
delivery  tap,  which  is  located  on  Texas 
Gas'  Helena  12'  pipeline  in  Phillips 
County.  The  tap  was  installed  to  deliver 
gas  transported  by  Texas  Gas  to 
Nitrogen  Products  Incorporated 's 
(Nitrogen  Products)  plant  at  Helena. 
Arkansas.  It  is  asserted  that  Nitrogen 
Products  has  notified  Texas  Gas  that  it 
no  longer  requires  deliveries  because 
Nitrogen  Products  is  selling  the  plant 
and  the  facilities  are  being  dismantled. 

Comment  date:  March  6.  1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Conimis.sion 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission  s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commi.ssion  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  pennission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  neces.sity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  »he 
Commission  onitsown  motion  believes 


19  HK;  1002  (1973). 

iT.i!  Commission  concurrently  gnmiinl 

irlzalion  to  Exxon  Corpomtisn  in  Docket  No. 
1—410.  to  Natural  in  Dorltct  No.  rF73-l77,and 
winBMee  in  DocJiel  No.  (;P7,-t-182  on  April  .S. 


1973.  (Not  rilnd  in  the  Keiierai  Potver  Conunojion 
reports). 

-  'Temporary  order  issued  lanuary  10. 1975,  and 
amended  on  July  3.  1975:  permanent  order  issued 
.11  .5-  KPC  1270  (19774.  as  amended  al  1  KtRC 
161.178  (19771;  3  FERC  161.062  (197fl):  3  KKR(. 


that  a  formal  hearing  is  required,  ftirther 
notice  of  such  hearing  will  be  duly 

given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  cm-  the  Commission's 
staff  may,  within  45  days  after  issuancuj 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission  s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  noticx 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  tffe  day  after  the 
time  allowed  for  filing  a  prot^t.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
SetTPtcin'. 
IFR  Dor.  95-1931  Filorl  1-25-95;  845  iim| 

BILUNG  COOE  C717-01-P 


[Docket  No.  CP9^l52-000,  et  ai.] 

Natural  Gas  Pipeline  Company  of 
America,  et  al.;  Natural  Gas  Certificate 
Filings 

|iinuar>'  19.  1«95. 

Take  notice  that  the  followiiig^  filings 
have  been  made  with  the  CommLssion: 

1.  Natural  Gas  Pipeline  Company  uf 
America 

IDocknl  No.  fT«5-152-000| 

Take  notice  that  on  January  11.  1995, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street, 
Lombard.  Illinois  60148.  filed  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Cias  Act  for  permission  and 
approval  to  abandon,  by  sale  to  .MidCon 
Texas  Pipeline  Corp  (MidCum  Texas),  an 
intra.state  pipeline  and  affiliate,  the 
Willamar  Facilities,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 


161.292  (197«);  9  HiKC  11.2.199  (1979);  11  KKRC 
162.078:  ..p.d  37  FERC162.1G6  11986). 

■•Temporrtn,  order  issued  on  May  31.  1977.  and 
IM-rmanen!  order  issued  al  SB  KPC  2819  11977). 

•a  htKC:  1614)94  (1979). 
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Transvvestem  states  that  the  Willamar  FadUties  consist  of  following  facilities: 


Lateral  name 


l6-in  Willamar  Lateral 
12-in  Willamar  Lateral 

Encinitas  Lateral 

Sal  del  Rey  Lateral  .... 


Santa  Fe  Lateral 

Nile  Lateral  

Raymondville  Lateral  

Tennessee  Gas  Facilities 
Nortti  Willamar  Lateral  .... 
Sal  del  Rey  No.  2  Lateral 


Description 


—42.61  miles  of  l6-incti  lateral— one  lO-incti  sidetap— Jim  Wells.  Brooks  and  Kenedy  Coun- 

tl6S    XGX3S 

—  30.29  miles  of  12-incti  lateral— Dual  6-incfi  meter  stations— Dual  8-inch  meter  stations— 
Kenedy  &  Willacy  Counties,  Texas. 

—17.11   miles  of  8-inch  lateral— one  6-inch  sidetap— Dual  4-inch  meter  stations- Brooks 

County.  Texas. 
—14.19  miles  of  10-inch  lateral— one  8-inch  sidetap— Dual  6-inch  meter  stations— Kenedy  & 

Hidalgo  Counties,  Texas. 
—5  15  miles  of  8-inch  lateral— one  6-inch  sidetap— one  meter  station— Brooks  County,  Texas. 

—  1  52  miles  of  4-inch  lateral— one  4-inch  sidetap— one  meter  station— Willacy  County,  Texas. 
—0.85  mile  of  4-inch  lateral— one  4-inch  sidetap— one  meter  station— Willacy  County,  Texas. 
— one  4-inch  sidetap— Brooks  County.  Texas. 

—2  27  miles  of  4-inch  lateral— one  3-inch  sidetap— one  meter  station— Willacy  County,  Texas. 
—0.37  miles  of  3-inch  lateral— one  3-inch  sidetap— one  meter  station— Hidalgo  County.  Texas. 


JMI 


As  a  result  of  Order  No.  636,  Natural 
states  that  it  noTonger  provides  bundled 
sales  service  and  thus  no  longer  has  any 
need  to  utilize  the  Willamar  Facilities  to 
receive  gas  purchased  by  Natural  for  its 
system  supply.  Natural  states  that,  over 
the  years,  the  volumes  of  gas  that  are 
connected  to  the  Willamar  Facilities 
have  declined  so  that  currently,  given 
the  operating  pressures  on  Natural's 
system,  there  are  only  approximately 
5.000  MMBtu  per  day  available  to  be 
transported  by  Natural. 

According  to  Natural.  MidCon  Texas 
has  identified  additional  opportunities 
to  utilize  the  Willamar  Facilities  in  the 
sense  of  providing  intrastate 
transportation  service  for  gas  supplies 
not  currently  attached  to  these  facilities. 
It  is  stated  that  MidCon  has  advised 
Natural  that  some  of  these  intrastate 
opportunities  would  need  to  be 
provided  at  rates  that  could  be  below 
Natural's  minimum  rates  (taking  into 
account  the  ACA  charge  and  the  costs 
associated  with  the  reimbursement  of 
fuel  and  gas  lost  and  unaccounted  for. 
as  well  as  Natural's  transportation 
rates).  It  is  further  stated  that,  thus, 
these  opportunities  would  not  be 
available  to  Natural  if  it  retained  the 
Willamar  Facilities. 

Natural  states  that  it  has  entered  into 
an  agreement  to  transfer  the  Willamar 
Facilities  to  MidCon  Texas,  at  net  book 
value  as  of  the  Closing  Date  under  the 
agreement.  It  is  stated  that  as  of 
November  30,  1994,  the  net  book  value 
was  $1,064,632.  Natural  states  that  a 
portion  of  the  facilities  are  being 
rehabbed  during  the  first  quarter  of  1995 
under  Section  2.55(b)  of  the 
Commission's  regulations.  Natural  states 
that  the  net  book  value  shown  here  does 
not  include  the  cost  of  such  rehab  work, 
but  the  amount  to  be  paid  by  MidCon 
Texas  will  include  that  cost. 

Natural  contends  that  it  is  arranging 
for  alternative  primary  points  of  receipt 
for  any  of  its  shippers  receiving  service 


under  firm  transportation  agreements 
with  primary  receipt  points  on  the 
Willamar  Facilities.  It  is  stated  that 
MidCon  Texas  provides  open  access 
transportation  under  Section  311(a)(2) 
of  the  NGFA,  in  addition  to  intrastate 
transportation,  and  will  continue  to 
provide  transportation  service  to  the 
producers  currently  connected  to  the 
Willamar  Facilities  and  deliver  the  gas 
back  to  Natural  for  further 
transportation. 

Natural  states  that  MidCon  Texas  has 
advised  that  one  of  its  prospective  new 
customers  has  requested  that  MidCon 
Texas  be  ready  to  commence  intrastate 
transportation  services  for  new 
production  that  would  be  attached  to 
the  Willamar  Facilities  by  May  15. 1995. 
subject  to  Natural's  receipt  of 
abandonment  authorization.  Therefore, 
Natural  requests  that  the  Commission 
act  on  its  application  by  May  1, 1995. 
or  as  soon  thereafter  as  possible,  in 
order  to  allow  sufficient  time  to 
complete  the  necessary  paperwork  to 
transfer  the  facilities  by  May  15, 1995. 

Comment  date:  February  9,  1995.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Transwestem  Pipeline  Company 

(Docket  No.  CP95-1 53-0001 

Take  notice  that  on  January  12, 1995, 
Transwestern  Pipeline  Company 
(Transwestem).  1400  Smith  Street.  Post 
Office  Box  1188.  Houston,  Texas  77251- 
1188  filed  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  by 
sale  to  GPW  Gas  Corporation  (GPM) 
certain  portions  of  Transwestem's 
Brillhart  and  Kiowa  Creek  gathering 
systems,  including  small  diameter 
gathering  pipeline  and  measurement 
facilities  and  requests  that  the 
Commission  authorize  the  proposed 
accounting  treatment  in  accordance 
with  the  Commission's  Gas  Plant 
Instruction  No.  5  of  the  Uniform  System 


of  Accounts,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  pubfic 
inspection. 

Transwestern  states  that  under  the 
terms  of  a  January  10.  1995,  Purchase 
and  Sale  Agreement  (Sale  Agreement) 
Transwestem  agreed  to  sell  the  subject 
facilities  to  GPM  for  a  price  of  5250,000. 
Transwestem  states  that  it  has  agreed  to 
sell  to  GPM  a  portion  of  its  Brillhart 
gathering  facilities  in  Hansford  County. 
Texas,  consisting  of  approximately 
seven  miles  of  4  to  8-inch  pipelines  and 
eight  meter  stations.  It  is  stated  that  the 
subject  Brillhart  facilities  were  initially 
constructed  and  certificated  in  Docket 
No.  CP69-102  and  additional  facilities 
were  subsequently  built  to  attach  gas 
wells  under  various  dockets. 

In  addition,  Transwestern  states  that 
it  proposes  to  sell  to  GPM  a  portion  of 
its  Kiowa  Creek  gathering  facilities  in 
Lipscomb  County.  Texas,  which 
consists  of  approximately  one  mile  of  4- 
inch  pipeline  and  two  meter  stations.  It 
is  stated  that  Transwestern  was  granted 
certificate  authority  in  Docket  No. 
CP62-160  to  construct  the  pipeline  and 
one  meter  station  to  connect  the  Meier 
No.  1  well  to  Transwestem's  pipeline 
system.  In  Docket  No.  CP78-62, 
Transwestem  submits  that  it  was 
granted  certificate  authority  to  construct 
the  pipeline  and  one  meter  station  to 
connect  the  Meier  No.  2  well  to 
Transwestem's  system.  Transwestern 
contends  that  both  Meier  wells  are  now 
split  connected  and  flowing  to  GPMs 
gathering  system.  Also,  it  is  stated  that 
a  small  field  compressor  unit,  the  Meier 
Cruise  Unit  No.  813,  was  installed  on 
the  Kiowa  Creek  4-inch  lateral  under 
Docket  No.  CP73-337  to  allow  the  low- 
pressure  Meier  wells  to  flow  into  the 
Kiowa  Creek  6-inch  lateral.  It  is  stated 
that  the  Meier  Cruise  Compressor  I 'nil 
No.  813  is  included  in  Trnnswcstfrns 
abandonment  application  in  Hm  kct  \i' 
CP94-751-00n,  and  is  not  siibiti  t  ti'  ihf 
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Sales  Agreement.  Transwestem  submits 
hat  it  desires  to  sell  such  facilities  to 
jPM  because  the  gas  wells  attached  to 
ihese  gathering  laterals  are  now 
dedicated  and  flowing  to  GPMs 
i  ;6thering  systems  and  no  longer  flow 
brough  its  system. 

Transwestern  states  thai  GPM  has 
Bformed  it  that  GPM  has  executed  a  10- 
ear  purcha.se  contract  on  all  production 
nom  the  gas  wells  flowing  into 
'[Yanswestern's  laterals,  which  art  the 
1  ubject  of  the  Sales  Agreement. 
'Tanswestern  states  that  it  is  currently 
providing  an  intemjptible 
1  ransportation  service  for  GPM  and  is 
ledelivering  volumes  from  the  wells  to 
interconnects  with  GPM  located  on 
certain  of  the  subject  laterals. 

Transwestern  states  that  its  Exhibit  Y 
proposes  to  account  for  the 
i  bandonment  by  sale  of  the  Brillhart 
itid  Kiowa  Creek  gathering  systems  to 
(iPM  as  a  disposition  of  an  operating 
unit  or  system(s)  under  Gas  Plant 
Instruction  No.  5,  Gas  Plant  Purf:hased 
c  r  Sold,  (GPI  5)  of  the  Uniform  System 
c  f  Accounts.  It  is  stated  that  GPI  5 
raquires  that  :  (i)  the  original  cost  of  the 
f  icilities  sold  be  removed  from  Account 
Mo.  101,  Gas  Plant  in  Service;  (ii)  the 
related  accumulated  provision  for 
c  epreciation  be  removed  from  Account 
No.  108;  and  (iii)  the  resultant  gain  or 
1  >ss  be  recorded  in  Account  No.  421.1, 
Crain  on  Disposition  of  Property,  or 
/.ccount  No.  421.2,  Loss  on  Disposition 
of  Property,  as  appropriate,  it  is  stated 
t  lat  GPI  5  also  requires  that  a 
c  i.sposition  of  an  operating  unit  or 
s  >'stem  be  recorded  through  Account 
^  0.  102,  Gas  Plant  Purchased  or  Sold. 

Therefore,  in  compliance  with  the 
dommi.ssion"s  Rules  and  Regulations. 
Transwestem  states  that  if  shall  atxount 
fpr  the  sale  of  the  Brillhart  and  Kiowa 
Creek  gathering  facilities  as  a  gain  on 
the  disposition  of  facilities  in 
a  xordance  with  GPI  5. 

Comment  date:  Febniary  9. 1995,  in 
a  xordance  with  Standard  Paragraph  F 
a  the  end  of  this  notice. 

3  Florida  Gas  Transmission  Company 

lliotket  No.  Cr95-155-000l 

Take  notice  that  on  January  13,  1995, 
F  orida  Gas  Transmission  Company 
(FGT).  1400  Smith  Street,  Houston. 
Texas  77002.  filed  a  request  with  the 
Commission  in  DocJcet  No.  CP9.5-15.')- 
000,  pursuant  to  §§  157.205(b)  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  (18  CFR  157.205(b)  and  157.212) 
and  under  FGTs  blanket  certificate 
ispued  in  Docket  No.  CP82-553-000 
pursuant  to  Section  7(c)  of  the  NGA,  for 
authorization  to  operate  an  existing 
mioter  station  initially  constm<;led  under 


Section  311(a)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA),  as  a  jurisdictional" 
facility,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commi.ssion  and 
open  to  public  inspection. 

FGT  states  that  it  proposes  fo  operate 
the  Lake  Blue  Meter  Station  located  in 
Polk  County,  Florida  as  a  jurisdictional 
facility  for  the  purpose  of  transporting 
and  delivering  natural  gas  under  Part 
284  of  the  Commission's  Regulations. 
FGT  further  states  that  the  meter  station 
is  serving  as  a  delivery  point  to  Peoples 
Gas  System,  Inc.  under  an  existing  firm 
transportation  .service  agreement 
pursuant  to  FGTs  Rate  Schedule  FTS- 
1. 

FGT  further  states  that  the  pre.sent 
and  proposed  gas  quantities  for 
transportation  and  delivery  to  Peoples 
by  FGT  are  30,300  MMBtu  daily  and 
11,059,500  MMBtu  annually. 

Comment  date:  Mnrch  6.  1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Proc-edure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  fo  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  fo 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  cor;tained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  pennission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
inter\'ene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 


notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  fo  appear  or 
be  repre.senfed  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuamre 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  fo 
§157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  fo  the  request.  If  no  protest  is 
filed  within  fhe  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  fhe  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
fhe  Natural  Gas  Art. 
Lois  D.  Cashell. 
Sevretan: 
{PR  Do( .  qs-195fi  Filed  1-25-95;  Si-SSaml 

BILLING  CODE  6717-01-4> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-6145-2] 

The  Procter  &  Gamble  Paper  Products 
de  Minimis  Settlement;  Proposed 
Administrative  Settlement  Under  me 
Comprehensive  Environmental 
Response,  Compensation  artd  Liability 
Act 

AGENCY:  United  States  Environmental 

Protection  Agency. 

ACTION:  Request  for  Public  CommenL 


SUI^mary:  The  United  States 
Environmental  Protection  Agenc:y 
("EPA")  is  proposing  to  enter  into  a  de 
minimis  settlement  pursuant  to  Sefrtion 
122(g)(4)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980.  as  amended,  ("CERCLA  "),  42 
U.S.C.  §  9622(g)(4).  This  proposed 
settlement  is  intended  to  resolve  the 
liabilities  under  CERCLA  of  the  Procter 
&  Gamble  Paper  Products  Company 
("Procter  &  Gamble")  for  response  costs 
addressed  ir.  'he  settlement  which  were 
incurred  or  may  bt  incurred  by  the 
United  Stales  Environmental  Protettion 
Agency  at  the  Bell  Landfill  Superfuud 
Site,  Bradford  County.  Pennsylvania. 
DATES:  Comments  must  be  provided  orv 
or  before  February'  27.  1995. 
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ADDRESS:  Comments  should  be 
addressed  to  the  Docket  Clerk,  United 
States  Environmental  Protection 
Agency.  Region  III.  841  Chestnut 
Building,  Philadelphia,  Pennsylvania, 
19107,  and  should  refer  to:  In  the  Matter 
of  Bell  Landfill  Superfund  Site,  Terry 
Township,  Bradford  County, 
Pennsylvania,  U.S.  EPA  Docket  No.  Ill 
94-51-DC. 

FOR  ADDITIONAL  INFORMATION  CONTACT: 
Eric  D.  Ashton  (215)  597-9387,  United 
States  Environmental  Protection 
Agency,  Region  III,  Office  of  Regional 
Counsel  (3RC23).  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107,  and  should  refer  to:  In  the  Matter 
of  the  Bell  Landfill  Superfund  Site, 
Terry  Township,  Bradford  County, 
Pennsylvania,  U.S.  EPA  Docket  No.  III- 
94-51-DC. 

NOTICE  OF  DE  MINIMIS  SETTLEMENT:  In 
accordance  with  Section  122(i){l)  of 
CERCLA,  42  U.S.C.  §9622(i)(l),  notice 
is  hereby  given  of  a  proposed 
administrative  settlement  with  Procter  & 
Gamble  concerning  the  Bell  Landfill 
Site  in  Bradford  County,  Pennsylvania. 
The  administrative  settlement  was 
signed  by  the  United  States 
Environmental  Protection  Agency, 
Region  Ill's  Regional  Administrator  on 
September  30,  1994  and  subject  to 
review  by  the  public  pursuant  to  this 
Notice.  The  agreement  is  also  subject  to 
the  approval  of  the  Attorney  General, 
United  States  Department  of  Justice  or 
her  designee. 

Procter  &  Gamble  has  agreed  to  pay 
$6,000.00  to  the  United  States 
Environmental  Protection  Agency 
subject  to  the  contingency  that  the  EPA 
may  elect  not  to  complete  the  settlement 
based  on  matters  brought  to  its  attention 
during  the  public  comment  period 
established  by  this  Notice. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  Sections  122(g) 
and  107  of  CERCLA,  42  U.S.C. 
§§  9622(g)  and  9607.  Section  122(g)  of 
CERCLA,  42  U.S.C.  §  9622(g),  authorizes 
early  settlements  with  de  minimis 
parties  to  allow  them  to  resolve  their 
liabilities  under,  inter  alia.  Section  107 
of  CERCLA,  42  U.S.C.  §9607,  to 
reimburse  the  United  States  for  response 
costs  incurred  in  cleaning  up  Superfund 
sites  without  incurring  substantial    - 
transaction  costs.  Under  this  authority 
EPA  proposes  to  settle  with  Procter  & 
Gamble  at  the  Bell  Landfill  Site. 

The  Environmental  Protection  Agency 
will  receive  written  comments  to  this 
proposed  administrative  settlement  for 
thirty  (30)  days  from  the  date  of 
publication  of  this  Notice.  A  copy  of  the 
proposed  Administrative  Order  on 
Consent  can  be  obtained  from  the 


Environmental  Protection  Agency. 
Region  III.  Office  of  Regional  Counsel 
(3RC23),  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107  by 
contacting  Eric  D.  Ashton,  Assistant 
Regional  Counsel,  at  (215)  597-9387. 

Dated:  September  29. 1994. 
II'.  T  Wisniewski. 
Acting  Regional  Adminislrator.  EPA.  Region 

in. 

|FR  Doc.  95-2011  Filed  1-25-95;  8:45  am) 

BILLING  CODE  6560-60-P 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  §  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 

Starlauro  S.p.A.  and  MSC 
Mediterranean  Shipping  Company 
S.A..  420  Fifth  Avenue,  New  York, 
N.Y. 10018 

Vessel:  MONTEREY 

Dntod:  lanuary  20.  1995. 
Joseph  C.  Polking, 
Secretary. 
IFR  Doc.  95-1942  Filed  1-25-95;  8:45  am] 

BILLING  CODE  6730-01-M 


Security  for  the  Protection  of  the 
Public  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on 
Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  U.S.C.  §  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR, 
Part  540,  as  amended: 

Starlauro  S.p.A.,  MSC  Mediterranean 
Shipping  Company  S.A.  and 
Compania  Naviera  Panocean  S.A.,  420 
Fifth  Avenue,  New  York,  NY  10018 

Vessel:  MONTEREY 


Datrd:  |anuar>'  20,  1995. 
Joseph  C.  Polking, 
Secretary. 

IFR  Doc.  95-1941  Filed  1-25-95;  8:45  ami 
BILUNG  CODE  6730-01-M 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on 
Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 
Royal  Cruise  Line  Limited  and  Kloster 

Cruise  Limited,  One  Maritime  Plaza, 

Suite  1400,  San  Francisco,  California 

94111 
Vessel:  QUEEN  ODYSSEY 

Dated;  January  20, 1995. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  95-1940  Filed  1-25-95:  8:45  am] 

BILLING  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Premier  Financial  Bancorp,  Inc.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Boards  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
e.xpress  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
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questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  February 
21, 1995. 

A.  Federal  Reserve  Bank  of  Cleveland 
Oohn  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio 
44101: 

1.  Premier  Financial  Bancorp,  Inc., 
Vanceburg,  Kentucky;  to  merge  with 
Georgetown  Bancorp,  Inc.,  Georgetown, 
Kentucky,  and  thereby  indirectly 
acquire  Georgetown  Bank  &  Trust 
Company,  Georgetown,  Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  20.  1995. 
fennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-1944  Filed  1-25-95;  8:45  ami 

BILLING  CODE  6210-01-F 


Lakevlew  Financial  Corporation,  et  al.; 
Notice  of  Applications  to  Engage  de 
piovo  in  Permissible  Nonbanking 
[Activities 

1 1  The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 
|Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
'•843(c)(8))  and  §  225.21(a)  of  Regulation 
r  (12  CFR  225.21(a))  to  commence  or  to 
ihgage  de  novo,  either  directly  or 
hrough  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 
I   Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
Proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
l^earing  on  this  question  must  be 
Accompanied  by  a  statement  of  the 
laasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
f  *;t  that  are  in  dispute,  summarizing  the 


evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  9, 1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

2.  Lakeview  Financial  Corporation, 
Lakeview,  Michigan;  to  engage  de  novo 
through  its  subsidiary  Lakeview 
Mortgage  Corporation,  Lansing, 
Michigan,  in  making  and  servicing 
loans,  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1 .  Central  Louisiana  Capital 
Corporation,  Vidalia,  Louisiana;  to 
engage  de  novo  through  its  subsidiary 
Community  Credit  Centers,  Inc.,  Lake 
Providence,  Louisiana,  in  making, 
acquiring,  or  servicing  loans  for  itself  or 
for  others;  engaging  in  loan  marketing 
and  advisory  services;  issuing  and 
selling  of  money  orders  and  similar 
consumer  payment  instruments  with  a 
face  value  not  more  than  $1,000, 
pursuant  to  §§  225.25(b)(l)(i)  and 
225.25(b)(12)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reser\e 
System.  January  20. 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-1943  Filed  1-25-95;  845  am] 

BILLING  CODE  621041-F 


CFX  Corporation,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 


Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  heai  ing 
must  include  a  statement  of  why  a 
written  presentation  would  not  siiifice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  tlie 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  F<?hruarv 
17.1995. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  r.OO 
Atlantic  Avenue,  Boston.  Massachusetts 
02106: 

1.  CFX  Corporation,  (formerly 
Cheshire  Financial  Corporation),  Kcene. 
New  Hampshire;  to  acquire  100  pen  en  I 
of  the  voting  shares  of  Orange  Savings 
Bank,  Orange,  Massachusetts.  In 
connection  with  this  application  Orang«; 
Savings  Bank  will  continue  to 
participate  in  the  Massachusetts  .Savings 
Bank  Life  Insurance  program  following 
consummation. 

B.  Federal  Reserve  Bank  of  Chic  ago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  American  Community  Bankshiires, 
Inc.,  Wausau,  Wisconsin:  to  be<:oi)ie  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  American 
Community  Bank,  Wausau.  Wisi.oiisin, 
a  de  novo  bank. 

Board  of  Governors  of  the  Federal  R'-><'rv<; 
System.  January  19.  1995. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
IFR  D()(    95-1904  Filed  1-25-95:  ff:45  .i:;)| 

BILUNG  CODE  621(M>1-r 


First  Union  Corporation,  et  al.;  Notice 
of  Applications  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  nolict; 
have  filed  an  application  under 
§225.23(a)(l)  of  the  Board's  Regul.ition 

Y  (12  CFR  225.23(a)(1))  for  the  Bo.irds 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Companv  Act  (12  U.S:C. 
1843(c)(8))  and  §  225.21(a)  of  Rei;til.ilion 

Y  (12  CFR  225.21(a))  to  comment  t*  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonhmkiiig 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  t.o 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwist; 
noted,  such  activities  will  be  conducttni 
throughout  the  United  States. 

Each  application  is  available  lor 
immediate  inspection  at  the  Fedt-ml  ( 

Reserve  Bank  indii.aicd.  Once  the 
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application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  8,  1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  ByTd  Street, 
Richmond,  Virginia  23261: 

1.  First  Union  Corporation,  Charlotte, 
North  Carolina;  to  engage  de  novo 
through  its  subsidiary  Ameribanc 
Investors  Group,  Annandale,  Virginia, 
in  the  operation  of  a  federal  savings 
bank,  Ameribanc  Savings  Bank  FSB, 
Annandale,  Virginia,  pursuant  to 
§  225.25(b)(9)  of  the  Board's  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  First  of  America  Bank  Corporation, 
Kalamazoo,  Michigan;  to  engage  de  novo 
in  the  nonbanking  activity  of  leasing 
tangible  personal  property  or  acting  as 
agent,  broker,  or  advisor  in  leasing  such 
property,  in  which  the  lessor  relies  on 
an  estimated  residual  value  of  the 
property  in  excess  of  25  percent, 
pursuant  to  §  225.25(b)(5)(ii)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  19. 1995. 
{ennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-1905  Filed  1-25-95:  8:45  am) 

BILUNG  CODE  SM0-01-F 


JMI 


Gilbnor  Financial  Services,  Inc.; 
Change  in  Bank  Control  htotices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
95-525)  published  on  pages  2600  and 
2601  of  the  issue  for  Tuesday.  January 
10,  1995. 

Under  the  Federal  Reserve  Bank  of 
Cleveland  heading,  the  entry  for  Gillmor 
Financial  Services,  Inc.,  is  revised  to 
read  as  follows; 

1.  Gillmor  Financial  Services,  Inc., 
Old  Fort.  Ohio;  Application  to  Engage  in 
Nonbanking  Activities 

Gillmor  Financial  Services,  Inc..  Old 
Fort.  Ohio  (Applicant),  has  applied 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8)}  (BHC  Act)  and  §  225.23(a)) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a))  to  engage  through  its 
subsidiary,  The  Old  Fort  Real  Estate 
Company.  Old  Fort.  Ohio  (Company),  in 
community  development  activities 
pursuant  to  §  225.25(b)(6)  of  the  Board's 
Regulation  Y  (12  C.F.R.  §  225.25(b)(6)). 
In  particular.  Company  would  own  a 
commercial  building  in  Tiffin,  Ohio, 
and  lease  it  to  a  third  party  for  use  as 
a  full-service  grocery  store  ("Store"). 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  prior  Board  approval,  engage 
in  any  activity  which  the  Board,  after 
due  notice  and  opportunity  for  hearing, 
has  determined  (by  order  or  regulation) 
to  be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is.  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

The  Board  has  previously  determined 
by  regulation  that  engaging  in 
community  development  activities  is 
closely  related  to  banking  and 
permissible  for  bank  holding  companies 
under  section  4  of  the  BHC  Act.  See  12 
CFR  225.25(b)(6).  The  Board's 
community  development  regulation 
provides  that  a  bank  holding  company 
may  make  equity  and  debt  investments 
in  corporations  or  projects  designed 
primarily  to  promote  community 
welfare,  such  as  the  economic 
rehabilitation  and  development  of  low- 
income  areas  by  providing  housing, 
services,  or  }obs  for  residents.  The  Board 
also  has  issued  an  interpretation  tliat 


provides  further  guidance  on  what  types 
of  investments  qualify  as  permissible 
community  welfare  investments.  12  CFR 
225.127. 

Applicant  maintains  that  Company's 
ownership  and  lease  of  a  building  for 
the  operation  of  Store  is  authorized 
under  the  Board's  community 
development  regulation  because  the 
Store  is  located  in  a  low-  and  moderate- 
income  neighborhood  of  Tiffin  based  on 
measures  of  median  household  income. 
In  addition.  Applicant  states  that  the 
Store  constitutes  the  only  full  service 
gro<:ery  store  within  a  2-mile  radius  and 
that  residents  who  live  near  the  Store  do 
not  have  access  to  public  transportation 
that  would  enable  them  to  shop 
elsewhere.  Applicant  also  maintains 
that  this  proposal  is  consistent  with  the 
Board's  determinations  regarding 
permissible  community  development 
investments  in  First  Financial 
Corporation  of  Wellington,  76  Federal 
Reserve  Bulletin  671  (1990)  (agricultural 
test  farm)  and  Luxemburg  Bancshares. 
/nc.  77  Federal  Reserve  Bulletin  63 
(1991)  (medical  clinic). 

In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(c)(8)  of  the 
BHC  Act  requires  the  Board  to  find  that 
the  performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices.  Applicant  believes  that  the 
proposed  activities  will  benefit  the 
public  by  bringing  added  convenience 
to  residents  of  low-  and  moderate- 
income  areas  of  Tiffin  and  by  promoting 
competition.  Applicant  beHeves  that  the 
proposed  activities  will  not  result  in  any 
unsound  banking  practices  or  other 
adverse  effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  VV.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  January  24, 
1995.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by 
§  262.3(e)  of  the  Board's  Rules  of 
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Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identif>'ing  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Cleveland. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  19, 1995. 

[ennifer  J.  Johnson, 

(deputy  Secretary  of  the  Board. 
FR  Doc.  95-1906  Filed  1-25-95:  8:45  am) 

SLUNG  CODE  6210-01-f 


John  p.  Wangensteen,  etal.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
f  25.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
ictivify  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Ont.e  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  'reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  un.sound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  mu.st  be 
accompanied  by  a  statement"  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  othenvise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  February  8.  1995. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

I.John  P.  and  Charles  T. 
Wangensteen.  both  of  Chisholm, 
Minnesota;  to  increase  their  joint 
ownership  from  26.86  percent,  to  27.38 
percent  of  the  voting  .shares  of  Chisholm 
Bancshares,  Inc.,  Chisholm,  Minnesota, 
and  thereby  indirectly  acquire  The  First 


National  Bank  of  Chisholm.  Chisholm, 
Minnesota. 

Board  of  Governors  of  the  Federal  Ht!si?n.i« 
.System,  ianuary  19. 1995. 
Jennifer  J.  Johnson. 
Deputy  .SVrrf /on-  of  the  Board 
IFR  Dot  95-1907  Filed  1-2.5-95:  8:45  :m)| 

BILLING  CODE  62ia«1-F 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wail 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agem;ies. 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  wailing 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  12/12/94  and  12/30/94 


Name  ot  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


^  HL^°T^'^!i.°"'  '^e<l'a/Communications  Partners  Limited  Partnership,  Crowley  Cellular  Teiecommumcati 
fi.V 


HuntsvJIle,  Inc 


ions 


Verenigd  Bezit  VNU,  Ceridlan  Corporation.  Competitive  Media  Reportinq 

N.V^  Verenigd  Bezit  VNU.  N.V.  Verenigd  Bezit  VNU,  Competitive  Media  Reporting 

Hch  L.  Rozar,  Sumner  M.  Redstone,  Statewide  Data  Services,  Inc.. 
BCE  Inc.,  BCE  Inc.,  NYNEX  Meridian  Systems  (a  partnership)' 

Dames  &  Moore,  Inc.,  Frank  H.  and  Consuelo  F.  Walk,  Walk,  Haydel  &  Associates  Inc 

Dames  &  Moore,  Inc..  GeraW  M.  Haydel  and  Agatha  M.  Haydel.  Walk,  Haydel  &  Associates  'inc 

Keith  Rupert  Murdoch,  Sumner  M.  Redstone,  Paramount  Stations  Group  of  Philadelphia  Inc 

Cytogen  Corporation,  CytoRad  Incorporated,  CytoRad  Incorporated  

The  Fuji  Bank  Limited,  EWI,  Inc.,  EWI,  Inc 

Vitas  Healthcare  Corporation,  Connie  A.  Black,  Community  Hospice  Cafe  o'OranMCo^^^^^^  

Franklin  Qeust  Co.,  Publishers  Press,  Inc.,  Publishers  Press,  Inc  

GrtDital  Sciences  Corporation,  Magellan  Corporation,  Magellan  Corporation 

ShoLodge,  Inc.,  Prime  Hospitality  Corp.,  Suites  of  America,  Inc  

Lockheed  Corporation,  LAT  International  Airport  Services,  LLC,  LAT  Internatior^al  ^r^rtSe'rvices' LLC 

Dardel  Technologies,  AT&T  Corp.  AT&T  Global  Information  Solutions  Company  

Afjerttech  Corporation,  Media/Communications  Partners  Limited  Partnership,  Maximum  Protection  "I'ndustnes! 

Deluxe  Corporation,  Financial  Alliance  Processing  Services,' Inc..  Financial  Alll^ 
Harold  C.  Simmons  Family  Trust  No.  2,  NL  Industries,  Inc.,  NL  Industries  Inc 
BCI  Growth  III.  LP..  Peoples  Choice  T.V.  Corp.,  Peoples  Choice  T  V  Corp 


PMN  No. 


Date  termt- 
nated 


94-2287 

12/13/94 

95-0432 

12/13/94 

95-0433 

12/13/94 

95-0470 

^2/^3m 

95-0472 

12/13/94 

95-0490 

12/13/94 

95-0491 

12/13,'94 

95-0492 

12/13/94 

95-0493 

12/13/94 

95-0504 

12/13/94 

95-0518 

i2/13/'94 

95-0529 

12/13/94 

95-0531 

12/13/94 

95-0535 

12/13,'94 

95-0545 

12' 13/94 

95-0548 

12/13/94 

95-0551 

12'13'94 

95-0561 

1  a- 13  94 

95-0567 

12/13(94 

95-0568 

12/13.94 
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Transactions  Granted  Early  Termwation  Between:  12/12/94  and  1 2/30/94— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Oscar  I  Corporation.  Oscar  IJ  Corporation.  Oscar  II  Corporation  

Aon  Corporation.  James  R.  Dawtey.  Energy  Insurance  International,  fnc 

James  R.  Dawley.  Aon  Corporation.  Aon  Corporation  _ 

Hospitality  f^ranchise  Systems.  Inc,  Casino  &  Credit  Services.  Inc..  Casino  4  Cre*  Sen/ices,  Inc  -... 

American  General  Corporation,  Western  National  Corporation,  Western  National  Corporation  

Coeur  d'Alene  Mines  Corporation,  Stiver  Resources  Corporation.  Silver  Resources  Corporation  

John  AWen  Financial  Corporation.  Extendicare  Inc..  American  Crown  Ule  Insurance  Company — 

First  Tennessee  National  Corporation,  Carl  I.  Brown  and  Molly  S.  Brown,  Carl  I.  Brown  and  Company  

HydroChem  Holding.  Inc.,  Halliburton  Company.  Brown  &  Root  Industrial  Sen/ices.  Inc  

Galaxy  Telecom  Investments,  LL.C.  Westmghouse  Electric  Corporation.  Vista  Communications  Limited  Part- 
nership Ul  .._ _ — - 

Kaufman  and  Broad  Home  Corporation,  Oppel  Jenkins  of  Atouquetque.  Inc..  Oppel  Jenkins  of  Albuquerque, 


PMNNo. 


Inc 


Rot)ert  H.  Dedman.  Sr..  Chevron  Corporation.  Goto  de  Gaza  Golf  and  Racquet  Qub  

William  H.  Gates.  ICOS  Corporation,  ICOS  Corporation  

Computer  Scierce  Corporation,  General  Motors  Corporation.  Hughes  Aircraft  Company  

Kirk  Kertcofian.  Chrysler  Corporation.  Chrysler  Corporation  

Kleiner  Perkins  CaufeW  &  Byefs  VI.  L.P..  Spectrum.  HoloByte.  Inc.,  Spectrum.  HoloByte,  Inc 

Emerson  Electric  Co.,  Control  Techniques,  pte.  Control  Techniques,  pic  

Sprir*  Corporatioa  TDS  Voting  Trust,  Ohio  RSA  No.  1  Limrted  Partnership 

Nohmi  Bosai  Lht,  Secom  Co..  Ltd.,  Westec  Security.  Inc - 

Mr.  Keith  Rupert  Murdoch.  Boston  Celtics  Limited  Partnership,  Boston  Ce«ka  Broadcasting  LP  

Amgen  Inc..  Synergen.  Inc.,  Synergen.  Inc ■ 

VIAG  AG  (a  German  Conpany).  Elf  Aquitaine  (a  French  company).  Sanofi,  Inc 

Fund  American  Enterprises  Holdings,  Inc.,  National  Grange  Mutual  Insurance  Company,  Main  Street  Amenca 
HokSogs,  Inc 

Tenrwco  Inc.,  Pennzoil  Company,  PennzoH  Exploration  and  Production  Company  — 

ASARCO  Incorpofated,  Silver  Resources  Corporation,  Silver  Resources  Corporation  

Genera)  Electric  Company  ...„ 

cue  International  Inc..  Kevin  E.  Crowe.  Essex  Corporation  

The  TCW  Group.  Inc.,  Media  Vision  Technotogy,  Inc.  (Debtor-in-Possession),  Media  Vision  Technotogy,  Inc. 
(Debtor-in-Possession) 

Mobile  Telecommunicabon  Technologies  Corp.,  United  Slates  Paging  Corporation,  United  States  Paging  Cor- 
poration   - " 

Capital  Cities/ABC,  Inc.,  Media/Communications  Partners  Limited  Partnership,  SJL  of  Michigan  Corp.  and 
WTVG.  Inc  ....„ 

Corning  Incorporated,  BCE  IrK.  (a  Canadian  company),  Northem  Telecom  Ltd 

Fawnland  Industries.  Inc..  WilFarm  LLC,  WilFarm  LLC  

Wilbur-Elte  Company.  WilFarm  LLC.  WilFarm  LLC 

S.C.  Johnson  and  Son,  Inc.,  Morrison  Knudson  Corporation.  Morrison  Knudson  Corporation  

Pioneer  FinaiKial  Services,  Inc.,  E-L  Financial  Corporation  Lin>ited.  Connecticut  National  Life  Insurance  Conv 


Dale  tern«- 
nated 


pany 


Raymond  D.  Schoentiaum.  Apptetiee's  International,  Inc..  Applebee's  International.  Inc 

M.  Francois  Pmaull.  Apofto  Investment  Fund.  L.P.,  Interco  Inc.,  Converse  Inc.;  Florsheim  Shoe  Co.  Inc 

Citicorp,  Avian.  Inc.,  Aviall  Services,  Inc  _ ~ - - •• 

Fleet  Financial  Group,  Inc.,  MJD  Communications,  Inc.,  MJD  Communications,  Inc  

rtorth  Pacifc  Lumber  Co.,  Sctiultz,  Snyder  &  Steel  Lumber  Company,  Schultz,  Snyder  &  Steel  Lumber  Com- 


95-0569 
95-0571 
95-0572 
95-0573 
95-0576 
95-0578 
95-0581 
95-0585 
95-0586 

95-0569 

95-0593 
95-0598 
95-0605 
95-C607 
95-0379 
95-0380 
95-0400 
95-0440 
95-0462 
95-0464 
95-0466 
95-0517 

95-0560 
95-0570 
95^-0582 
95-0599 
95-0601 

95-0625 

95-0549 


p"ny 


Hicks.  Muse.  Tate  &  Furst  Equity  Fund  II,  L.P..  Jeffrey  L  Yartxough.  Angela  Marie's,  Inc  

Dr.  Charles  A  Wilson.  Witco  Corporation,  The  Richardson  Company „ _ — -. 

HBE  Corporation,  Samuel  Gary.  Omicron  Company  

General  Electric  Company.  Eulich  Family  Tnjst,  Market  East  Associates  Limited  Partnership — 

General  Motors  Corpora^on,  Munay  T.  Holland.  USTravel  Systems.  Inc — 

Michael  E.  Heisley.  Robertson-Ceco  Corporation,  Robertson-Ceco  Corporation  

Norcen  Energy  Resources  Limited,  Mobile  Corporation,  Mobil  Oil  Exploration  &  Producing  Southeast,  Inc 

Handleman  Company.  The  Chas.  Levy  Company,  Levy  Home  Entertainment.  Inc 

AMBI  Corporation,  Telephone  and  Data  Systems  Voting  Trust,  Telephone  and  Data  Systems,  Inc  

Telephone  and  Data  Systems  Voting  Trust,  Alrtel  Corporation,  AUtel  Corporation  „ 

Liberty  Mutual  Insurance  Company.  John  A.  McNeice.  The  Colonial  Group,  Inc  

John  A.  McNeice,  Jr.,  Liberty  Mutual  Insurance  Company,  Litierty  Financial  Companies.  Inc — 

C.  Herbert  Emilson,  Litierty  Mutual  Insurance  Company.  Liberty  Mutual  Insurance  Company  _ 

International  Nedertanden  Group  NV  (a  Dutch  company).  Ford  Motor  Company.  FN  Realty  Advisors,  Inc  _ 

Galaxy  Telecom  Investments,  L.L.C..  Iowa  Farm  Bureau  Federation,  Vantage  Cable  Associates,  LP — 

UT«ed  Waste  Systems.  Inc..  Joseph  Partyka.  Jr..  Connecticut  Valley  Sanitary  Waste  Disposal.  Inc  _. 

Columbia/HCA  Heattrcare  Corporation,  Angelo  Community  Hospital.  Angekj  Community  Hospital 

/^iplelsee's  International.  Inc.,  Raymond  D.  Schoenbaum,  Innovative  Restaurant  Concepts,  Inc 

Pail^-Ohio  Industries,  Inc.,  RB&W  Corporation,  RB&W  Corporation  

International  Paper  Company.  William  M.  Close,  Kirk  Paper  Corporation  and  Kirk  Paper,  Arizona,  Inc „.. 

The  Taubman  Realty  Group  Limited  Partnership,  Aetna  Life  and  Casualty  Company,  Biltnx)re  Fashion  Parte 

Associates  - 

The  Taubman  Rea&y  Group  Limited  Partnership,  Samuel  Marc  Grossman,  Biltmore  Fashion  Park  Associales  ~ 


12/l3/'94 
12/13/94 
12/13/94 
12/13/94 
12'13/94 
12/13/94 
12/13/94 
12/13/94 
1Z' 13/94 

12/13«4 

ia'l3/94 
12./13/94 
12/13/94 
12/13/94 
12/1 4«4 
12/14/94 
12/14/94 
12/14/94 
12/14/94 
12/14,'94 
12/14/94 
12/14/94 

12/14/94 
12/14/94 
12/14/94 
12/14/94 
12/14/94 

12/14/94 

12/15/94 


95-0566 

12y  15/94 

94-2303 

12/16«4 

95-0557 

12/16/94 

95-0556 

12/16/94 

95-0600 

12/16/94 

95-0602 

12/16/94 

95-0614 

12/16/94 

95-0655 

12/16/94 

95-0289 

12/19/94 

95-0513 

12/19/94 

95-053© 

12/19/94 

95-0550 

12/19/94 

95-0579 

12/19/94 

95-0584 

12/19/94 

95-0592 

12/19,'94 

95-0596 

12/19/94 

95-0597 

12/19/94 

95-0627 

12/19/94 

95-0632 

12/19^4 

95-0635 

12/19/94 

95-0636 

1Z'19/94 

95-0648 

12/19/94 

95-0649 

12/19/94 

95-0650 

12/19/94 

95-0656 

12/19/94 

95-0469 

12/20/94 

95-0481 

12/20,'94 

95-0533 

12/20 -94 

95-0615 

12/20/94 

95-0642 

12.20/94 

95-0662 

12/20.'94 

95-0463 

12/21/94 

95-0465 

12/21/94 
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TRANSACTK3NS  GRANTED  EARLY  TERMINATION  BETWEEN:  12/12/94  AND  1 2/30/94-Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Schlumberger  Limited,  Thom  EMI  PLC,  Thom  EMI  Mateo.  Inc 

AT4T  Corp.,  Clayton  &  Dubilier  Private  Equity  Fund  IV,  L.'p.  (The),  Lexrriark  Hoidinainc 

SrL.L.c"^  Corporatwn  HokSngs  Limrted,  Alcoa  Alumina  i  Chemicals.  L.LC .  Alcoa  Aiumina  &  Chem,': 


Aluminum  Company  of  America.  Ateoa  Alumina  &  Chemicals',  L.Lc'.;Aic^Alur^,Ta&ChemK^'LL    

David  Carmen,  WSR  Corporation,  The  Whitlock  Corporation 

Reckitt  &  Colman  pte.  Eastman  Kodak  Company,  L&F  Products  Inc       .  ~  " 

Martin  Marietta  Corporation,  Dravo  Corporation,  Dravo  Baste  Materiais  Corrmany  Inc 

Avesta  Sheffield  AB,  Armco  Inc.,  Eastern  Stainless  Corporation  

Edward  F.  Crawford,  Park-Ohio  Industries,  Inc.,  Park-Ohio  Industries  iric 

Cooper  Industries.  Inc.,  Abex  Inc.,  Pneumo  Abex  Corporation  '  

Occidental  Petrolei*n  Corporation,  Plackl  Oil  Company,  Placid  Oil  Company ~ """ 

Quamum  Industrial  Holdings  LW..  LAT  International  Airport  Ser«:es.  LLC.  U^T'lrte^liiional' Airport  Services," 

AT4T  Corp.,  Sierra  On-Line,  Inc.,  The  ImagiNation  Network  Inc 

Golden  Guernsey  Dairy  Cooperative,  Wisconsin  Dairies  Cooperative,  Wisconsin  Danes' Curative 

Wisconsin  Da.nes  Cooperatve,  Golden  Guernsey  Dairy  Cooperative,  Golden  Guernsey  Scoope-ative 

Burlington  Industries  Inc..  Patnck  R.  Haynes,  Jr..  The  Bacova  Guild  Ltd  _  ^  ^-oope.at.ve 

Burlington  Industries,  Inc.,  Benjamin  I.  Johns,  Jr.,  The  Bacova  Guld,  Ltd  Z       "~""~ 

The  CoiTununity  Mutual  Insurance  Company,  Michael  E.  Ervin.  Wright  Heaiih'A^o^ites'iw 

Koch  Industries.  Inc..  Exxon  Corporation,  Exxon  Pipeline  Corporation  '        "" "" 

Lomak  Petroleum,  Inc,  Red  Eagle  Resources  Corporation.  Red  Eagle  Res^ce's  Coiporation" 

Morgan  Stanley  Capital  Partners  III,  LP.  The  Compucare  Company.  The  Compucare  Company -■ 

Amencan  General  Corporabon,  American  Brands.  Inc..  Amencan  Franklin  Company  

C.H  Guenther  &  Son.  Incorporated.  The  WL  Partnership  LP..  The  White  LHly  Food  Comriany 

Rolf  Anders,  John  G.  Rigg,  Redco  Foods.  Inc j    "««  v-«t  ifwiTr 

"^  sIiS^'a^^S^*'^  *  Trucking  Industry  Pension  Fund.  Car^aianlNorih' ciofcia' A^soci^ies.  Ta^ 

New  England  Teamsters  &  Trucking  Ind.'  Pension  Fund'.  Canadian  Md»^^ 

?;!;;!L';'p!^^"^  ^°?  •  Crossroads  Developers  Associates.  LLC,  Crossroads  DevetopersT^ates  L^b 
Harvest  Foods.  Inc.,  Estate  of  Benjamin  A.  Rand.  Rand's  Inc  _ 

^'"s^e^?!^"  '"^ '  '^*^"^'^  ^^^'^  *  Services,  Inci.,  ANS  c6+RESyste;^;i;ic'7 Advanced  Network  & 

Dr.-lng.  Otto  Happel,  Michael  MueHer-Habig,  Centrico,-lric"!".!"'.'I"!."!"""!"'" 

A.M.  Belo  Corporation,  Deseret  Management  Corporation,  Third  Avenue  Television  Inc 

First  UnKX)  Corporation,  Chrysler  Caprta!  Income  Partr^rs.  LP.,  Chrysler  Caprtal  Income  Partners  "lp 

HailTex,  Inc..  Southern  Paafic  Rail  Corporation,  Southern  Pacific  Transportation  Company 

Stno!!!rH  rllT  1^?"^- 1"^-  2^°^9e^  Estess,  Sunshine  Cellular,  a  Maryland  generarpartnership  :::;; 
Vanguarcl  CelMar  Systems.  Inc..  Robert  G.  Kemgan,  Sunshine  Cellular,  a  Maryland  general  partnership 

Dennis  R.  Washington.  Mesa  Inc.,  Mesa  Inc  a«=  «=  *  ►^luiersmp  

H  Group  Holding,  Inc.,  David  Z.  Burger,  City  Freeholds  (USA.),  incii     " 

Code,  Hennessy  &  Simmons  II,  LP.,  Disguise,  Inc.,  Disguise,  Inc  ..„    ~ 

Perrigo  Company,  Jolm  G.  Brunner,  Vi-Jon  Laboratories,  Inc  . .  

International  Recovery  Corp..  Trans-Tec  Seroices.  Inc.,  Trans-Tec  Services  Inc 

^°P^nSto  ^^'  C°'P°'^°"'  Tetephone  and  Data  Systems,  Inc.,  Voting  Trust.  New  York  RSA  No.  i  Limited 

Dobson  Park  Industries  pic.  Longwall  International  Umited,  Lorigwall  Interriatoni  Lmiited " 

Rock-Tenn  Company,  Olympic  Packaging,  Inc.,  Olympic  Packaging,  Inc  

Caremark  International  Inc  ,  Friendly  Hills  HealthCare  Network.  Friendly  Hills  HealthCare  Network 

Nestle  S.A.,  Grand  Metropolitan  Public  Limited  Company,  Allen  Products  Company  Inc  

Gerald  W.  Schwartz,  Dalgety.  pic  (an  English  Company).  Martffi-Bromar  CorrpaAy  (Natioral" Accounts'  Dii/i" 

BankAmerica  Corporation.  Cammo  Laboratories.  Inc.,  Camino  Laixiratoiies  fiic 

Cargill,  Incorporated,  North  Star  BHP  Steel  LLC,  North  Star  BHP  Steel  LLC  ....„! 

Ciba-Geigy  Umiled,  Rhone-Poulenc  S.A.,  Rhone-Poulenc  Rorer  Ire 

Summer  M^  Redstone.  Dr.  Gail  Richardson  &  Claudia  Richardson.  EAjraboni  iwtefjao^ni^  Gr'oijp'  inc 

Fieldcrest  Cannon,  Inc..  BankAmerica  Corporation,  UTC  HoWings.  Inc  „  

Sumitomo  Corporation.  Banc  One  Corporation,  Diversified  CPC  Irrtemalional  Inc 


PMNNo. 


95-0506 
95-0536 

95-0574 
95-0575 
95-0652 
95-0054 
95-0094 
95-0100 
95-0507 
95-0530 
95-0547 

95-0559 

95-0511 

95-0543 

95-0544 

95-0594 

95-0595 

95-0611 

95-0622 

95-0628 

95-0638. 

95-0641 

95-0657 

95-0663 

95-^)666 
95-0668 
95-0675 
95-0678 

95-0683 
95-0693 
95-0695 
95-06S9 
95-0514 
95-0629 
95-0630 
95-0631 
95-0640 
95-0658 
95-0661 
95-0670 

95-0689 
95-0694 
95-0696 
95-0700 
94-1903 

95-0437 
95-0621 
95-0624 
95-0643 
95-0707 
95-0682 
95-0706 


Date  hetfn- 
nated 


12/21/94 

12.'21/94 

12/21/94 
12/21/94 
12/21/94 
12/22/94 
12/22/94 
12/22/94 
>2/22>94 
12/22/94 
12/22/94 

12,22.'94 
12/23/94 
12/23/94 
1Z23'94 
12/23/94 
12'23/94 
12/23/94 
12'23«4 
12/'23<94 
1Z23.'94 
12,23/94 
l2/23,'94 
12/23/94 

12/23/94 
12/23«4 
1 2/23^94 
12/23«4 

l2/23«4 
IZ'23.^4 
12/23/94 
12/23/94 
12/27.'94 
12/27/94 
lZ'27/&4 
12/27.'S4 
1227,'94 
ia27;"94 
ia'27,94 
12/27.'94 

12/27."94 
12/27,^4 
\2J27'9A 
\2J27!9A 
1Z28«4 

12.'2a/34 
12,28.'94 
12;2a'94 
lZ'28/94 
l2.'28/94 
t2'29«4 
12/'29,'94 


;i84 


Federal  Register  /  Vol.  GO.  No.  17  /  Thursday.  January  26.  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  17  /  Thursday.  January  26.  1995  /  Notices 


5185 


JMI 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission.  Premerger  Notification 
Office.  Bureau  of  Competition.  Room 
303.  Washington.  DC  20580,  (202)  32r>- 
3100. 

By  <iirettion  of  the  Commission. 
Donald  S.  Clark. 
Sn:rntary. 
|FR  Doc.  95-1960  Filed  1-25-95:  8:45  ami 

BILLING  CODE  67SO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Information  Collection  Under 
0MB  Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  the  Administration  for 
Children  and  Families  (ACF)  has 
suhmitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  extend 
the  prior  approval  of  the  paperwork 
hurden  associated  with  the  application 
required  for  the  Head  Start  Program 
Information  Report. 

This  request  is  being  made  to  extend 
the  OMB  authorization  of  the  Program 
Information  Report  to  June  30. 1996. 
There  is  no  change  in  the  previously 
approved  paperwork  burden. 
ADDRESSES:  Copies  of  the  request  for 
approval  may  be  obtained  from  Bob 
Sargis  of  the  Office  of  Information 
Systems  Management.  ACF,  bv  calling 
(202)  690-7275. 

Consideration  will  be  given  to 
comments  and  sugge.stions  received 
March  1, 1995.  Written  comments  and 
recommendations  for  the  proposed 
information  should  be  sent  directly  to 
the  following:  Wendy  Taylor.  OMB  Desk 
Officer  for  ACF,  New  Executive  Office 
Building,  Room  10235,  725  17th  Street. 
N.W.,  Washington.  D.C.  20503  (202) 
395-7316 

Information  on  Document 

T/7/e.Head  Start  Program  Information 
Report 

0\fB  No.  .0980-001 7 

De.srr/pfJon.This  Program  Information 
Report  is  used  to  collect  data 
necessary  to  evaluate  the  services 
delivered  to  participating  children 
and  families. 

Bespondents:  States  and  Territories 

Annual  Number  of  Respondents:  2006 
sites 

Total  annual  responses:  2006  sites 

Hours  per  response:  3.5 


Total  Burden  Hours:  7,021 

Dated:  fanuary  18. 1995. 
Larry  Guerrero, 

Deputy  Director.  Office  of  Informution 
Systems  Management. 
|FR  Doc.  95-1912  Filed  1-25-95;  8;45  ami 
BILUNG  CODE  4184-01-M 

Food  and  Drug  Administration 
[Docket  No.  91 F-0324] 

Goodyear  Tire  &  Rubber  Co.;  Filing  of 
Food  Additive  Petition;  Amendment 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
filing  notice  for  a  food  additive  petition 
filed  by  Goodyear  Tire  &  Rubber  Co.  to 
indicate  that  the  petitioned  additive, 
alkylthiophendics,  acid-catalyzed 
condensation  reaction  products  of  p- 
nonylphenol,  formaldehyde,  and  1- 
doder^nethiol,  is  also  intended  for  use 
in  pressure-sensitive  adhesives.  The 
previous  filing  notice  indicated  that  the 
additive  was  intended  for  use  only  as  an 
antioxidant  for  adhesives  and  repeat-use 
rubber  articles. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  February  27, 1995. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Parklawn  Dr..  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  ].  Zajac.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-216).  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-418-3095. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
September  12.  1991  (56  FR  46439),  FDA 
announced  that  a  food  additive  petition 
(FAP  1B4259)  had  been  filed  by 
Goodyear  Tire  &  Rubber  Co.,  Akron,  OH 
44316-0001  (currently  1001  G  St.  N.W., 
Suite  500  West,  Washington,  DC  20001), 
proposing  that  §  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  (21  CFR 
178.2010)  be  amended  to  provide  for  the 
safe  use  of  the  acid-catalyzed 
condensation  reaction  product  of  p- 
nonylphenol,  formalin,  and  1- 
dodecanethiol  as  an  antioxidant  for 
adhesives,  listed  under  21  CFR  175.10.5, 
and  rubber  articles,  listed  under  21  CFR 
177.2600,  intended  for  repeated  use  in 
food  packaging. 

Upon  further  review  of  the  petition, 
the  agency  notes  that  the  additive  is 
specifically  intended  for  use  in 


pressure-sensitive  adhesives  rather  than 
adhesives.  However,  the  petitioner  has 
subsequently  amended  the  petition  to 
also  include  the  use  of  the  additive  in 
adhesives.  In  addition,  the  agency  is 
also  modifying  the  nomenclature  for 
clarification.  Therefore.  FDA  is 
amending  the  filing  notice  of  September 
12.  1991.  to  .state  that  the  petitioner 
requests  that  §  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  be 
amended  to  provide  for  the  safe  use  of 
alkylthiophendics  formed  by  the  acid- 
catalyzed  condensation  reaction  of  p- 
nonylphenol.  formaldehyde,  and  1- 
dodecanethiol  as  an  antioxidant  for 
adhesives.  listed  under  21  CFR  175.105. 
pressure-sensitive  adhesives.  li.sted 
under  21  CFR  175.125.  and  repeat-use 
rubber  articles,  listed  under  21  CFR 
177.2600. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may.  on  or  before  February  27. 
1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  FDA  will  al.so 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  final  regulation  in 
the  Federal  Register  in  accordance  with 
21  CFR  25.40(c). 

D;itc<i:  lanuary  18.  1995. 
Alan  M.  Rulis, 

Acting  Director.  Office  ofPrenuirnet 

Approval.  Center  for  Food  Safety  unci  Applien 

Xiitrition. 

IFR  Dik;.  95-2007  Filed  1-25-95:  8;-l.'>  iim| 

BILLING  CODE  4160-01-f 


Health  Care  Financing  Administration 

(BPD-776-FNC] 
RIN  0938-AG27 

Medicare  Program;  Additions  To  and 
Deletions  From  the  Current  List  of 
Covered  Surgical  Procedures  for 
Ambulatory  Surgical  Centers 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  notice  with  comment 
period. 


SUMMARY:  This  final  notice  with 
comment  period  implements  section 
ia33{i)(l)  of  the  Social  Security  Act, 
w|iich  requires,  in  part,  that  the  list  of 
coivered  ambulatory  surgical  center 
(AjSC)  procedures  be  reviewed  and 
undated  at  least  every  2  years. 

jThis  notice  announces  the  specific 
ac^itions  to  and  deletions  from  the  list 
of  surgical  procedures  for  which  facility 
services  are  covered  when  the 
procedures  are  performed  in  a 
Medicare- participating  ASC,  as  well  as 
the  assigned  payment  groups  for  each 
addition.  The  notice  also  announces  a 
change  in  our  criteria  for  deleting 
procedures  from  the  ASC  list.  This 
notice  also  responds  to  public 
comments  received  in  response  to  our 
proposed  notice  published  December 
14,  1993  (58  FR  65357).  In  that  notice, 
we  requested  comments  on  the 
proposed  additions  to  and  deletions 
from  the  list  of  covered  surgical 
procedures  for  ASCs:  the  proposed 
quantitative  change  in  our  deletion 
criteria;  the  development  of  alternatives 
to  :he  proposed  quantitative  deletion 
criteria;  and  the  assignment  of  payment 
groups  for  each  addition. 

Finally,  this  notice  solicits  public 
comment  on  certain  additions  to  and 
deletions  from  the  ASC  list  that  had  not 
been  suggested  in  our  December  1993 
proposed  notice.  It  also  solicits  public 
comment  on  the  assignment  of  payment 
groups  for  certain  new  procedure  codes. 
EFFECTIVE  DATE:  The  effective  date  of 
this  notice  is  February  27, 1995,  e.xcept 
as  follows.  The  effeclive  date  for  the 
procedures  that  are  being  deleted  from 
the  ASC  list,  as  listed  in  Addendum  A, 
is  April  26,  1995. 

The  effective  date  for  the  prot.-edures 
thait  were  deleted  from  the  list  as  a 
result  of  deletions  from  the  1992 
Physicians'  Current  Procedural 
Terminology  (CPT),  as  listed  in  part  1  of 
Addendum  C.  is  March  31,  1992.  The 
effective  dale  for  the  procedures  that 
were  added  to  the  list  as  a  result  of 
additions  to  the  1992  CPT,  as  listed  in 
part  2  of  Addendum  C,  is  January  30, 
1903 
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The  effective  date  for  the  procedures 
that  were  deleted  from  the  list  as  a 
result  of  deletions  from  the  1993  CPT, 
as  listed  in  part  3  of  Addendum  C,  is 
July  7.  1993.  The  effective  date  for  the 
procedures  that  were  added  to  the  list 
as  a  result  of  additions  to  the  1993  CPT, 
as  listed  in  part  4  of  Addendum  C,  is 
January  1.  1993. 

The  effective  date  for  the  procedures 
that  were  deleted  from  the  list  as  a 
result  of  deletions  from  the  1994  CPT, 
as  listed  in  part  5  of  Addendum  C,  is 
April  11, 1994.  The  effective  date  for  the 
procedures  that  were  added  to  the  list 
as  a  result  of  additions  to  the  1994  CPT, 
as  listed  in  part  6  of  Addendum  C,  is 
January  1,  1994. 

COMMENT  DATES:  We  are  requesting 
public  comment  on  the  addition  of  and 
assignment  of  payment  groups  for,  the 
following  new  CPT  codes,  which  are 
listed  in  Addendum  B  (since  these 
codes  were  not  suggested  in  our 
December  1993  proposed  notice):  CPT 
codes  29804,  43259,  51040,  52450, 
56309, 56316, 56317, 56351, 56356,  and 
64421.  We  are  requesting  public 
comment  on  the  appropriateness  of  the 
deletion  of  the  CPT  codes  listed  in 
Addendum  C.  part  5,  and  the  deletion 
of  CPT  code  36522,  listed  in  Addendum 
A,  because  these  codes  were  not 
suggested  in  our  December  1993 
proposed  notice.  Additionally,  we  are 
requesting  public  comment  on  the 
.  appropriateness  of  the  addition  of  and 
assignment  of  prayment  groups  for,  the 
CPT  codes  listed  in  part  6  of  Addendum 
C.  Comments  will  be  considered  if  we 
receive  them  at  the  appropriate  address, 
as  provided  below,  no  later  than  5  p.m. 
on  March  27  1995. 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  BPD- 
77R-FNC.  P.O.  Box  26688,  Baltimore, 
MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copie.s)  to  one  of  the  following 
addresses: 
Room  309-G.  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue. 

SW.,  Washington,  IK:  20201,  or 
Room  132,  East  High  Rise  Building. 

6325  Security  Boulevard,  Baltimore, 

MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  f»de 
BPD-776-FNC.  Comments  retxived 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 


weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue. 
SW..  Washington.  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested  - 
and  enclose  a  cJieck  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  counlrj'  that 
receive  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Sheridan,  (410)  966-4635  for 
Additions  or  Deletions.  Joan  Sanow, 
(410)  966-5723  for  Payment  Groups. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  934  of  the  Omnibus 
Reconciliation  Act  of  1980  (Public  Law 
96-499).  enacted  on  December  5,  1980.    • 
am.ended  sertions  1832(a)(2)  and  1833 
of  the  Social  Security  Act  (the  A«:t)  to 
authorize  the  Secretary'  to  provide 
benefits  for  services  fiirnished  in^in 
ambulaTory  surgical  center  (ASC). 
Section  1833(i)(l)  of  the  Act  requires  the 
Secretin,'  to  specify,  in  consultation 
with  appropriate  medical  organizations. 
surgical  procedures  that,  although 
appropriately  performed  in  an  inpatient 
ho.'-piial  .Setting,  can  also  be  perfortned 
safely  on  an  ambulatory  basis.  The 
report  acco.mpanying  the  legislation 
explained  that  the  Congress  intended 
that  proted Vires  currently  performed  on 
an  ambulatory  basis  in  a  physician's 
offii  e,  which  do  not  generally  require 
the  mure  elaborate  facilities  of  an  ASC. 
should  not  be  included  in  the  list  of 
cove.-^  procedures  (H.R  Rep.  No.  1167. 
96»h  Congress.  2d  Session  390  (1980), 
repnnted  in  1980  U.S.CCA.N.  5526, 
5753). 

On  August  5, 1982.  we  published  a 
final  1  ule  in  the  Foieral  Register  (47  FR 
34094)  to  establish  Medicare  covera^ 
for  ASC  sen.  ices  at  42  CFR  part  416. 
These  regulations  were  amended  on 
November  14.  1986  (51  FR  41351),  June 
12.  1987  (52  FR  22454).  and  Aoril  7. 
1988  (53  FR  11508).  We  implement  the 
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provision  requiring  the  Secretary  to 
pubhsh  a  list  of  procedures  covered  in 
an  ASC  through  issuance  of  periodic 
notices  in  the  Federal  Register. 

Section  9343  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (OBRA  86) 
(Public  Law  99-509),  enacted  on 
October  21, 1986,  amended  section 
1833(i)(l)  of  the  Act  to  require  that  the 
ASC  list  of  procedures  be  reviewed  and 
updated  by  April  21, 1987,  and  not  less 
often  than  every  2  years  thereafter.  As 
a  result,  we  published  updates  in  the 
Federal  Register  on  April  21.  1987  (52 
FR  13176).  June  1, 1989  (54  PR  23540). 
and  December  31. 1991  (56  FR  67666). 
These  updates  supplement  the  original 
list  of  covered  ASC  procedures 
published  on  August  5,  1982  (47  FR 
34099). 

In  line  with  the  Congressional  intent, 
current  regulations  (42  CFR  416.65(a)) 
list  the  following  general  requirements 
regarding  the  range  of  covered  ASC 
services: 

•  Procedures  on  the  list  are 
commonly  performed  on  an  inpatient 
basis  but,  consistent  with  accepted 
medical  practice,  also  may  be  performed 
in  an  ASC. 

•  The  list  excludes  procedures  that 
are  commonly  performed,  or  may  be 
safely  performed,  in  a  physician's  office. 

•  Procedures  are  limited  to  those 
requiring  a  dedicated  operating  room 
and  generally  do  not  require  an 
overnight  stay. 

•  The  list  does  not  contain 
procedures  excluded  from  Medicare 
coverage. 

In  addition,  current  regulations 
(??  416.65(b))  list  the  following  specific 
requirements: 

•  Covered  surgical  procedures  are 
limited  to  those  that  do  not  generally 
e.xceed — 

+  A  total  of  90  minutes  operating 

time;  and 
+  A  total  of  4  hours  recovery  or 

convalescent  time. 

•  If  the  covered  surgical  procedures 
require  anesthesia,  the  anesthesia  mu.st 
be— 

+  Lo<;al  or  regional  ane.sthesia;  or 
+  General  anesthesia  of  90  minutes  or 
less  duration. 

•  Covered  surgical  procedures  may 
not  be  of  a  type  that — 

+  Generally  result  in  extensive  blood 
loss; 

+  Require  major  or  prolonged 
invasion  of  body  cavities: 

+  Directly  involve  major  blood 
ve,s.sels;  or 

+  Are  generally  emergency  or  life- 
threatening  In  nature. 

Currently,  ASC  covered  procedures 
are  classified  according  to  an  eight 


group  payment  classification  system,  as 
follows: 

Group  1— $295 

Group  2— $395 

Group  3— $453 

Group  4— $558 

Group  5— $637 

Group  6— $750  ($600+$150) 

Group  7— $883 

Group  8— $880  ($730+$150) 
(The  $150  payment  allowance  in  Groups 
6  and  8  is  for  intraocular  lenses  (lOLs).) 
A  ninth  payment  group  allotted 
exclusively  to  extracorporeal  shock 
wave  lithotripsy  (ESVVL)  services  was 
established  in  the  notice  with  comment 
period  published  December  31.  1991  (56 
FR  67666).  The  decision  in  American 
Lithotripsy  Society  v.  Sullivan,  785  F. 
Supp.  1034  (D.D.C.  1992)  prohibits  us 
from  paying  for  these  services  under  the 
ASC  benefit  at  this  time.  ESVVL  payment 
rates  are  the  subject  of  a  separate 
Federal  Register  proposed  notice, 
which  was  published  October  1.  1993 
(58  FR  51355). 

The  ASC  facility  payment  for  all 
procedures  in  each  group  is  established 
at  a  single  rate  adjusted  for  geographic 
variation.  This  prospectively 
determined  facility  group  rate  does  not 
include  physicians'  fees  and  other 
medical  items  and  ser\'ices  (for 
example,  prosthetic  devices,  except 
lOLs)  for  which  separate  payment  is 
authorized  under  other  provisions  of  the 
Medicare  program.  Rather,  the  rate  is  a 
standard  overhead  amount  that  covers 
the  cost  of  services  such  as  nursing, 
supplies,  equipment,  and  use  of  the 
facility. 

Se<;tion  9343  of  OBRA  '86  amended 
section  1833(i)(2)(A)  of  the  Act  to 
require  updating  of  the  ASC  payment 
rates  annually  beginning  no  later  than 
July  1,  1987.  In  addition,  so  that  the 
most  current  wage  index  values  can  be 
used  in  determining  payment  amounts 
for  ASC  facility  services,  annual  ASC 
payment  rate  updates  are  implemented 
concurrently  with  the  annual  update  of 
the  inpatient  hospital  prospective 
payment  system  (PPS)  wage  index 
published  in  the  Federal  Register. 

Section  13531  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA  '93) 
(Public  Law  103-66),  enacted  on  August 
10,  1993,  prohibited  the  Secretary  from 
providing  for  any  inflation  update  in  the 
ASC  payment  rates  for  fiscal  year  1995. 
In  addition,  the  legislation  reduced  the 
allowance  for  an  lOL  furnished  during 
or  subsequent  to  cataract  surgery 
performed  in  an  ASC  from  $200  to  $150 
beginning  January  1. 1994,  and  before 
January  1, 1999.  As  a  result,  the 

payment  rates  and  the  $150  payment 
allowance  for  an  lOL  in  Groups  6  and 


8  will  remain  the  same  in  fiscal  year 
1995. 

In  our  December  1991  notice,  we 
stated  that  changes  in  ASC  payment 
rates  and  the  list  of  ASC  covered 
procedures  would  be  implemented 
concurrently  during  the  years  in  which 
both  are  updated  (56  FR  67677).  The 
ASC  payment  rates  and  the  ASC 
procedure  list  were  updated 
concurrently  for  the  first  time  effective 
for  ASC  services  furnished  beginning 
December  31. 1991.  Because  of  the 
OBRA  '93  freeze  on  the  ASC  payment 
rates  for  fiscal  year  1995,  the  ASC 
payment  rate  update  notice  will  not  be 
published  this  year  although  we  will 
instruct  our  carriers  to  adopt  the  fiscal 
year  1995  hospital  inpatient  PPS  wage 
index,  published  in  the  Federal  Register 
on  September  1. 1994  (59  FR  45330),  to 
adjust  payment  rates  for  regional  wage 
differences. 

II.  Provisions  of  the  Proposed  Notice 

In  the  proposed  notice,  which  was 
published  December  14, 1993  (58  FR 
65357),  we  proposed  specific 
procedures  for  addition  to  or  deletion 
from  the  ASC  list.  These  proposed 
changes  were  the  result  of  our 
consideration  of  data  on  site  of  service 
from  the  National  Claims  History  File 
(NCHF)  and  general  correspondence 
received  from  the  public  and  medical 
community  over  the  few  years 
preceding  publication  of  the  proposed 
notice.  (The  NCHF  is  a  database 
maintained  by  our  Bureau  of  Data 
Management  and  Strategy.  The  data  in 
the  NCHF  are  derived  from  100  percent 
of  the  Medicare  Part  A  and  Part  B  claims 
processed.)  For  each  proposed  addition, 
we  proposed  a  payment  group  based  on 
payment  rates  for  codes  on  the  existing 
ASC  list,  and  in  the  same  Physicians' 
Current  Procedural  Terminology  (CPT) 
grouping,  that  are  similar  in  surgical 
method  and  resource  consumption.  (The 
CPT  is  published  annually  by  the 
American  Medical  Association.) 

With  the  advice  of  our  medical  staff, 
we  proposed  to  add  surgical  procedures 
that  are  performed  in  ASCs  and  meet 
certain  standards  contained  in  existing 
regulations.  We  also  proposed  to  modify 
our  criteria  for  deleting  procedures  from 
the  ASC  list.  As  the  practice  of  medicine 
has  changed  over  the  years,  procedures 
that  were  at  one  time  commonly 
performed  on  an  inpatient  basis 
gradually  have  shifted  to  the  hospital 
outpatient  department  (OPD)  as  the 
most  common  site  of  ser\'ice,  and  a  few 
eventually  have  shifted  to  the 
physician's  office  as  the  primary  site  of 
service.  Procedures  that  are  not 
performed  on  an  inpatient  basis  or  are 
primarily  performed  in  a  physician's 
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(ifice  no  longer  meet  the  conditions 
specified  in  regulations.  This 
<  evelopment  results  in  a  corresponding 
I  hange  in  claims  data  to  lower  inpatient 
^nd  higher  physician's  office  site-of- 
^ervice  performance  percentages,  and 
these  procedures  no  longer  meet  our  20/ 
30  sife-of-service  criteria.  By  20/50  site- 
d-service criteria,  we  mean  that  if  a 
procedure  is  performed  on  an  inpatient 
basis  20  percent  of  the  time  or  less,  or 
i  1  a  physician's  office  50  percent  of  the 
time  or  more,  it  should  not  be  covered 
v/hen  performed  in  an  ASC.  We  may 
nake  exceptions  and  override  the 
criteria  if  we  believe  the  data  are 
i  "laccurate  or  if  there  are  medical 
rjBsons  to  override  the  data. 

If  we  had  strictly  applied  the  20/50 
ririteria  to  our  current  ASC  list  without 
leaking  exceptions,  we  would  have  been 
riroposing  deletion  of  a  number  of 
procedures,  such  as  cataract  removal, 
that  we  believe  are  appropriate  to  the 
ASC  setting.  We  were  also  concerned 
With  what  might  be  termed  a  "ping- 
pong"  situation;  that  is,  adding  a 
procedure  during  one  update  with  49 
piercent  physician's  office  performance 
and  then  deleting  it  during  the  next 
update  if  it  reached  51  percent 
pihysician's  office  performance. 
Consequently,  we  proposed  the 
fallowing  criteria  for  deleting  a 
procedure  from  ASC  c;overage:  The 
combined  inpatient.  OPD,  and  ASC  site- 
ojf-service  percentage  is  less  than  46 
parcent  of  the  total  volume;  and  either — 

•  The  procedure  is  performed  50 
percent  of  the  time  or  more  in  a 
physician's  office;  or 

•  The  procedure  is  performed  10 
parcent  of  the  time  or  less  in  an 
inpatient  hospital  setting. 

This  propo.sed  change  would  allow 
the  site  of  service  for  procedures  in  the 
physician's  office  to  grow  from  below  50 
percent  (when  it  is  added)  to  as  high  as 
5^  percent,  as  long  as  the  percentage  of 
tiine  the  procedure  is  performed  in  a 
facility  with  a  dedicated  operating  room 

3 mains  at  46  percent.  Similarly,  the 
iteria  allow  procedures  to  move  from 
ah  inpatient  hospital  site  of  service  to  an 
OPD  site  of  service  and  still  remain  on 
the  ASC  list.  To  determine  whether  a 
procedure  should  be  added  to  the  ASC 
lifet,  we  indicated  that  we  would 
continue  to  use  the  20/50  site-of-service 
ciliteria. 

We  incorporate  annual  revisions  of 
tqe  CPT  into  our  list  of  procedures 
cdvered  in  an  ASC.  Therefore,  we  also 
proposed  for  public  comment  the 
procedure  codes  that  were  added  to  or 
deleted  from  the  ASC  list  through 
changes  to  the  Medicare  Carriers 
Manual  as  a  result  of  updates  of  the 
1992  and  1993  editions  of  the  CPT. 


In  addition,  we  proposed  to  remove 
from  the  ASC  list  five  CPT.codes  that 
involve  procedures  relating  to  the  usage 
of  implantable  infusion  pumps  not 
covered  by  Medicare. 

III.  Analysis  of  and  Responses  to  Public 
Comments 

In  our  December  1993  proposed 
notice,  we  requested  comments  on  the 
pi-oposed  quantitative  change  in  our 
deletion  criteria;  the  development  of 
alternatives  to  the  proposed  quantitative 
deletion  criteria;  proposed  additions  to 
and  deletions  from  the  ASC  list;  and  the 
assignment  of  payment  groups  for  each 
addition.  In  response,  we  received  558 
timely  public  comments  from  191 
urologists,  107  ASCs,  52 
anesthesiologists.  50  patients.  30 
ophthalmologists.  26  psychiatrists,  28 
plastic  surgeons.  14  obstetrician/ 
gynecologists.  8  gastroenterologists,  6 
dermatologists,  19  professional/medical 
societies,  and  27  others  (that  is. 
neurologists,  attorneys,  radiologists,  a 
Medicare  director,  a  podiatrist,  an 
accountant,  otolaryngologists,  a 
supplier,  and  an  oncologist).  A 
summar}'  of  these  comments  and  our 
responses  to  them  follows: 

Criteria  for  Determining  Procedures  for 
Coverage  in  an  ASC 

In  our  December  1993  proposed 
notice,  we  announced  our  intention  to 
apply  alternative  utilization  threshold 
criteria  for  deleting  procedures  from 
ASC  coverage.  That  is,  rather  than 
deleting  procedures  that  fall  below  the 
current  coverage  threshold,  we 
proposed  alternative  criteria  for  deleting 
procedures  that  examine  the  incidence 
of  dedicated  operating  room  use 
(combined  ASC,  OPD.  and  inpatient 
site-of-service  utilization)  in 
determining  if  a  procedure  that  has 
dropped  below  the  20  percent  inpatient 
criteria  should  remain  covered  in  an 
ASC.  We  specifically  solicited 
comments  on  the  alternative  criteria. 
However,  we  did  not  receive  any 
comments  on  this  issue. 

In  addition,  we  requested  comments 
on  developing  alternatives  to  the 
quantitative  criteria  we  currently  use  in 
developing  the  ASC  list.  We  received  64 
comments  regarding  our  current  site-of- 
service-based  criteria.  The  commenters 
included  35  ASCs,  16  urologists,  4 
anesthesiologists,  and  9  professional 
societies. 

Comment:  Several  commenters  stated 
that  our  criteria  are  outdated,  reflecting 
a  period  when  surgery  was  rarely 
performed  on  an  outpatient  basis.  They 
noted  an  absence  of  scientific  or 
medical  literature  .supporting  the 


thresholds  used.  Therefore,  they 
believed  the  criteria  are  arbitrary. 

/?e.sponse;  The  inpatient  and  ' 
physician's  office  utilization  thresholds 
serve  as  a  reasonable  interpretation  of 
the  statutory  language  "appropriately 
performed  on  an  inpatient  basis."  That 
is,  we  believe  that  if  a  procedure  is 
performed  at  least  20  percent  of  the  time 
on  an  inpatient  basis  and  no  more  than 
50  percent  of  the  time  in  a  physician's 
office,  we  can  reasonably  regard  the 
procedure  as  appropriate  to  the 
inpatient  setting.  Section  1833(i)(l)  of 
the  Act  requires  the  Secretary  to 
"specify  those  surgical  procedures 
which  are  appropriately  (when 
considered  m  terms  of  the  proper 
utilization  of  hospital  inpatient 
facilities)  performed  on  an  inpatient 
basis  in  a  hospital  but  which  also  can 
be  performed  safely  on  an  ambulatory 
basis"  in  an  ASC.  Thus,  section 
1833(i){l)  of  the  Act  is  clear  that 
procedures  included  on  the  ASC  list  of 
covered  procedures  must  be  those  that 
are  appropriately  performed  on  an 
inpatient  basis. 

In  developing  regulations  that 
implemented  section  1833(i)(l)  of  the 
Act,  we  prepared  the  criteria  set  forth  at 
42  CFR  416.65  ("Covered  surgical 
procedures  ").  Those  regulations  specifv 
conditions  for  coverage  of  procedures 
that  are  commonly  performed  on  an 
inpatient  basis  but  may  be  safely 
performed  on  an  outpatient  basis.  These 
conditions  include  requirements  such  as 
operating  room  time  not  exceeding  90 
minutes,  recover\'  period  not  exceeding 
4  hours,  limited  blood  loss,  and  limited 
invasion  of  body  cavities.  We  believe 
that  these  criteria  reasonably  meet  the 
conditions  set  forth  in  the  legislation. 

For  several  years,  we  used  only  the 
qualitative  criteria  described  in  the 
regulations.  We  added  procedures  to  tht- 
list  based  on  physicians'  review  of 
procedures  recommended  by  mediol 
organizations.  This  system  resulted  in 
only  a  limited  number  of  proced4ir«>s 
being  added  to  the  ASC  list. 

Patient  variability  made  it  difficult  for 
our  physicians  to  accurately  determine 
procedures  that  should  be  added  to  the 
Ust.  especially  procedures  that  are  close 
to  the  cut-off  of  the  qualitative  criteria; 
for  example,  a  surgen,-  time  of  2  hours 
or  a  recovery  time  of  4Vj  hours.  A  given 
procedure  varies  with  patient  condition 
That  is.  a  procedure  that  may  be 
accomplished  in  90  minutes  for  om- 
patient  may  take  120  minutes  for 
another. 

In  developing  the  1987  update  of  the 
ASC  list,  we  determined  that  a 
numerical  threshold  based  on  site  of 
ser\ice  should  be  used  to  assist  us  in 
implementing  section  1833(i)(!)  of  thr 


sisa 
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Act.  We  believed  criteria  based  on  site 
of  service,  as  shown  in  our  current 
claims  data,,  would  yield  a  range  of 
procedures  for  review  by  our  staff  of 
physicians  to  include  on  the  ASC  list. 
In  this  way,  we  w^ould  have  support  for 
the  addition  of  procedures  physicians 
generally  perfwiu  on  an  inpatient  basis. 
Our  physicians  then  review  the 
complete  list  of  procedures  that  meet 
the  threshold  criteria  and  determine 
which  meet  the  qualitative  criteria  in 
our  regulations. 

We  acknowledge  that  utili2atioa  of 
outpatient  surgical  settings  ha* 
increased  considerably  since  we  first 
initiated  the  threshold  criteria  in  1987. 
For  this  reason,  we  proposed  altering 
the  criteria  foe  deleting  procedures  from 
the  ASC  covered  procedures  list  We 
thus  recognize  some  movement  to  the 
outpatient  setting  without  eliminating 
coverage.  However,  once  a  procedure  is 
performed  in  a  physician's  ofGce  the     ^ 
majority  of  the  time  and  does  not 
require  the  settiiig  of  an  ASC,  OPD,  or 
inpatient  hospital  4&  percent  of  the 
time,  we  believe  that  section  1833(i){l) 
of  the  Act  requires  that  we  delete  ASC 
coverage  of  the  procedure. 

When  preparing  the  December  1993 
proposed  notice,  we  considered  policy 
alternatives  and  discussed  reverting  to 
physician  >udgment  exclusively. 
However,  we  believe  that  this  option  is 
too  subjective,  leaving  policy  decisions 
solely  to  the  discretion  of  a  few.  If  we 
were  challenged  by  another  physician's 
opinion,  we  could  be  presented  with  the 
situation  of  two  equally  qualified 
professionals  with  different  opinions. 
Thus,  we  believe  that  some  objective 
criteria  are  essential  in  determining 
coverage  of  procedures  in  an  ASC. 

Comment:  Some  commenters  believed 
that  the  Common  Working  File  (CWF)  is 
inadequate  for  assessing  site  of  service. 
(The  CWF  is  a  Medicare  Part  A  and  Part 
B  benefit  coordination  and  prepayment 
claims  validation,  system  that  uses 
localized  database.'^  maintained  by 
designated  carriers.  The  CWF  indicates 
site  of  service  for  surgical  procedures.) 
The  commenters  believed  that  the  data 
produced  are  skewed,  especially  for 
periods  before  the  last  2  years  when 
site-of-service  data  had  been 
emphasized.  They  stated  that  CPT 
coding  practices  vary  greatly,  resulting 
in  the  same  procedure  being  coded 
differently  in  different  areas. 

Response:  We  acknowledge  that  the 
early  data  using  site-of-service  codes 
contained  errors.  Those  data  may  have 
skewed  results,  particularly  for  low- 
volume  procedures  or  procedures  near 
the  threshold  levels.  Consequently,  our 
criteria  allow  for  exceptions  if  the  data 
appear  flawed,  oi  our  physicians,  after 


consultation  with  medical  societies  and 
local  experts,  believe  a  procedure  is 
appropriate  to  the  inpatient  setting 
despite  the  data.  Under  this  exceptions 
authority,  we  have  retained  procedures 
such  as  cataract  extractions,  which  have 
not  met  the  inpatient  criterion  for 
several  years.  In  addition,  the  public  has 
an  opportunity  to  comment,  through  our 
rulemaking  process,  on  what  they 
believe  are  errors  in  the  data. 

With  regard  to  the  issue  of  varying 
CPT  coding  practices,  we  acknowledge 
that  not  ail  physicians  code  a  particular 
procedure  identieairy.  Unfortunately, 
this  variation  La  coding  is  often  the 
result  of  an  attempt  to  maximizs 
Medicare  payment  to  the  physician  for 
the  procedure,  rather  ihun  the  result  of 
ambiguous  coding  guidelines.  While 
this  upcoding  occasionally  affiectsthe 
ASC  list,  we  attempt  to  identify  these 
situations  and  retain  the  pf  ocedure  on 
the  ASC  list  through  the  exceptions 
authority,  if  the  procedure  is  appropriate 
to  the  inpatient  setting.  We  ask 
physicians  to  encourage  their  peers  to 
code  procedures  appropriately  to  avoid 
these  situations. 

Comment:  One  commenter  believed 
we  should  use  a  10  percent  inpatient 
criterion  for  adding  procedures  to  the 
list.  The  commenter  also  suggested  that 
any  procedure  generally  requiring  the 
prior  or  concurrent  administration  of 
general,  spinal,  ©r  regional  anesthesia, 
or  of  sedation  or  analgesia  sufficient  to 
compromise  a  patient's  protective 
reflexes,  be  included  on  the  ASC  list 
regardless  of  utilization  data. 

Hesponser  The  fjrpe  of  anesthesia 
necessary  for  a  given  procedure  varies 
among  patients.  Some  patients  have 
very  low  pain  threshold*,  special 
psychological  needs,  or  anatomical 
conditions  warranting  a  higher  level  of 
anesthesia  than  othirs.  We  encourage 
every  physician  to  vse  his  or  her 
judgment  in  seteeting  the  appropriate 
anesthesia.  We  do  not  encourage  the  use 
of  anesthesia  in  sett:  ngs  net 
appropriately  equipped  for  emergency 
situations. 

The  need  for  an  openiting  room 
setting  for  a  particular  patient  is  not 
equivalent  to  a  procedure  meeting  the 
conditions  of  section  1833(i)(l)  of  the 
Act  for  ASC  coverage.  As  discussed 
above,  section  1833(i){l)  requires  that 
we  cover  procedures  in  an  ASC  only  if 
they  are  appropriately  performed  on  an 
inpatient  basis.  Thus,  if  a  patient 
requires  a  higher  degree  of  anesthesia 
than  is  reflected  in  the  utilization  data, 
that  procedure  would  be  covered  in  an 
OPD,  or,  if  necessary,  in  an  inpatient 
hospital  setting. 

We  had  considered  revising  the 
criterion  for  adding  procedures  on  the 


ASC  hst  to  10  percent  inpatient 
utilization.  However,  wte  beneve  that  the 
current  threshold  of  20  percent 
represents  a  reasonable  portion  of  use 
necessary  to  meet  the  statutory 
requirement  of  appropriately  performed 
on  an  inpatient  basis. 

Comment.-  One  commenter  believed 
that  our  physician's  office  threshold 
should  focus  on  the  percentage  of 
physicians  performing  the  procedure  in 
the  ofTice,  rather  than  the  percentage  of 
procedures  being  performed  in  the 
office. 

Response:  We  do  not  believe  that  the 
percentage  of  physicians  performing  a 
procedure  in  their  offices,  rather  than 
the  total  site-of-service  utilization  data, 
is  preferable  for  determining  ASC 
coverage.  Many  physicians  perform  a 
given  procedure  only  once  or  twice 
during  the  year.  These  physicians  are 
not  likely  to  maintain  the  specialized 
equipment  necessary  to  perform  the 
procedure  in  their  offices,  and, 
therefore,  are  not  likely  to  perform  it  in 
that  location.  Also,  a  particular    ■ 
physician  may  not  be  proficient  with 
the  procedure  and  may  desire  to 
perform,  the  procedure  where  there  are 
resources  available,  should  a  mishap 
occur. 

We  do  not  believe  that  a  large 
percentage  of  physicians  performing  a 
few  procedures  should  serve  as  the  basis 
for  determining  whether  a  procedure 
meets  the  conditions  of  section 
1833(i)(l)  of  the  Act.  It  is  difficult  to 
ignore  the  data  indicating  a  procedure  is 
commonly  performed  in  a  physician's 
office,  if  only  relatively  few  physicians 
perform  the  majority  of  the  procedures, 
in  favor  of  those  physicians  performing 
the  same  procedure  on  an  occasional 
basis.  In  addition,  accurately   " 
determining  the  percentage  of 
physidans  performing  a  procedure  in 
their  offices  would  be  extremely 
difficult. 

Comment:  One  commenter  believed 
that  the  criteria  result  in  a  competitive 
advantage  to  an  OPD  over  an  ASC.  The 
commenter  recommended  that  if  a 
procedure  can  be  safely  performed  in  an 
OPD,  it  can  be  safely  performed  in  an 
ASC  and  should  be  on  the  list. 

Response:  Section  1833(i)(l)  of  the 
Act  established  criteria  for  coverage  in 
an  ASC  when  the  ASC  services  were 
added  as  a  Medicare  benefit  in  1980. 
Section  1833(i)(l)  of  the  Act  requires  - 
that  we  develop  a  list  of  procedures 
covered  in  an  ASC  and  base  the  list  on 
procedures  that  are  appropriately 
performed  on  an  inpatient  basis. 

These  requirements  for  ASC  coverage 
are  not  applicable  to  an  OPD.  The 
original  Medicare  statute  provided  for 
coverage  of  all  servicos  furnished  by  an 
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OPD,  but  it  did  not  provide  for  any 
limitations  on  the  appropriateness  of  a 
procedure  for  the  inpatient  setting  or  for 
the  establishment  of  a  list  of  procedures. 
Consequently,  it  is  reasonable  to  expect 
that  procedures  covered  in  an  OPD  will 
not  always  be  the  same  as  procedures 
covered  by  section  1833(i)(l)  of  the  Act. 
For  example,  there  is  no  limitation  on 
an  OPD  to  perform  only  surgical 
procedures.  Thus,  adopting  the 
.suggestion  would  result  in  a  significant 
expansion  of  the  ASC  benefit  beyond 
that  contemplated  in  section  1833(i)(l). 

Comment:  One  commenter  believed 
that  operating  and  recovery  time  usage 
are  inaccurate  indicators  of  the 
complexity  of  procedures,  and  clinical 
criteria  should  be  used  instead.  The 
commenter  stated  that  the  overriding 
guideline  should  be  that  the  patient  can 
return  home  by  the  close  of  the  business 
day. 

Response:  We  recognize  the 
commenter's  concern  that  clinical 
criteria  be  considered  in  establishing  the 
ASC  list.  However,  we  believe  that 
general  operating  and  recovery  times  are 
related  to  clinical  criteria.  That  is,  we  do 
not  look  at  operating  and  recovery  room 
times  on  an  isolated  basis,  but  rather 
review  the  clinical  information 
indicating  that  generally  patients 
require  90  minutes  or  le.ss  operating 
time  and  4  hours  or  less  recovery  time. 
We  believe  that  these  criteria  are  good 
indicators  of  a  patient's  ability  to  go 
home  by  the  close  of  the  business  day. 
Procedures  requiring  longer  times  than 
those  included  in  the  criteria  are 
uhlikely  to  be  completed  within  the 
business  day.  For  example,  we  would 
expect  that  patients  arrive  at  least  1 
hour  before  the  surgery  begins.  Thus, 
our  criteria  involve  6'/;^  hours  of  an  8 
hour  work  day,  allowing  1 V^  hours 
leeway  for  anv  delays. 

Comment:  Some  commenters  believed 
that  the  Medicare  program  should  allow 
for  overnight  .stays  in  an  ASC.  The 
commenters  stated  that,  initially,  the 
inclusion  of  overnight  .stays  could  be 
port  of  a  study  with  a  Medicare  review 
at  the  annual  certification  sur\'ey  or  a 
review  by  the  Peer  Review  Organization 
(PRO). 

Response:  Section  1833(i)(i)  of  the  Act 
provides  for  coverage  of  surgical 
procedures  that,  in  addition  to  other 
criteria,  "can  be  performed  safely  on  an 
ambulatory  basis."  We  believe  section 
1833(i)(l)  is  clear  that  coverage  of 
overnight  stays  under  the  ASC  benefit  is 
prohibited.  Rather,  ambulatory  care 
implies  care  that  is  furnished  with  the 
patient  going  home  by  the  end  of  the 
day.  Thus,  it  would  require  a  legislative 
cl  ange  to  extend  Medicare  ASC  benefits 

overnight  care  or  recovery  care. 


to 


V^ 


Our  Office  of  Research  and 
Demonstrations  has  the  authority  to 
waive  certain  portions  of  the  statute  in 
order  to  study  alternative  means  of 
furnishing  or  paying  for  services  under 
the  Medicare  program.  We  solicit 
research  proposals  annually  through  a 
notice  published  in  the  Federal 
Register,  and  projects  are  selected  on  a 
competitive  basis.  ASCs  are  welcome  to 
submit  their  research  proposals  for 
consideration  under  the  routine 
solicitation  process. 

Comment:  One  commenter  sugge.sted 
that  Medicare  develop  an  alternative  list 
of  procedures  that  could  be  covered  in 
an  ASC  upon  precertification  from  the 
fiscal  intermediary  or  the  PRO.  Another 
commenter  suggested  we  establish 
"severity  levels"  that  allow  physician 
discretion  for  procedures  and  .settings. 
The  commenter  believed  that,  as  certain 
CPT  codes  are  deleted  from  the  list,  the 
codes  should  continue  to  justify  a 
facility  fee  if  certain  "severity  levels" 
and  heahh  risks  apply.  The  same 
commenter  stated  that  these  codes  can 
be  billed  with  a  modifier  or  with  the 
accompanying  International 
Classification  of  Diseases,  Ninth 
Revision,  Clinical  Modification  (ICD-9- 
CM)  diagnostic  codes  explaining  the 
patient's  condition.  Yet  a  third 
commenter  suggested  that  an  ASC  site 
of  ser\'ice  could  be  justified  by 
evaluating  certain  parameters.  The 
commenter  believed  that  an  outpatient 
setting,  rather  than  a  physician's  office, 
would  be  appropriate  if  certain 
conditions,  such  as  intravenous  therapy 
or  expensive  equipment,  are  involved. 

Response:  For  a  procedure  to  be 
covered  in  an  ASC,  the  procedure  must 
meet  the  conditions  set  forth  in  section 
1833(i)(l)  of  the  Act.  That  is,  procedures 
covered  in  an  ASC  must  be 
appropriately  furnished  on  an  inpatient 
basis  but  also  can  be  performed  safely 
on  an  ambulator}  basis. 

There  are  some  patients  who,  because 
of  medical  conditions,  may  require 
surgery  in  an  ASC-like  setiing,  that  is. 
a  dedicated  operating  room  with  a 
recovery  area  and  emergency 
equipment,  etc.  Although  some  patients 
may  require  this  setting  because  of 
health  status,  the  procedure  may  still 
not  meet  the  conditions  for  ASC 
coverage  set  forth  in  section  1833(i)(l) 
of  the  Act.  That  is,  a  procedure  that  is 
routinely  performed  in  a  physician's 
office  is  still  not  appropriate  for  the 
inpatient  setting,  although  an  occasional 
patient  requires  hospitalization  for  the 
procedure.  Precertification  of  the 
specific  needs  of  the  patient  does  not 
make  the  procedure  inpatient.  Rather,  it 
means  that  a  particular  physician  attests 


that  a  patient  requires  a  more  intensive 
setting  for  the  procedure. 

Moreover,  there  are  no  commonly 
accepted  severity  levels  that  we  could 
easily  accommodate  in  the  development 
of  the  list  of  covered  procedures  for 
ASCs.  Section  1833{i)(l)  of  the  Act  does 
not  provide  for  an  evaluation  of 
individual  patient  conditions,  such  as 
severity,  in  the  development  of  the  A.SC 
list.  The  list  is  required  to  reflect 
common  practices.  We  would  not 
expect  physicians  to  perform 
procedures  in  offices  not  adequately 
equipped  for  the  procedure.  These  cases 
should  be  handled  in  an  OPD  if  the 
procedure  is  not  on  the  ASC  list. 

Comment:  One  commenter  stated  that 
we  should  be  aware  that  our  ASC  list  is 
used  by  virtually  all  Medicaid  programs 
in  the  U.S..  as  well  as  private  insurers. 

Response:  The  Medicare  ASC  li.sf  is 
not  intended  to  be  a  list  of  all 
procedures  performed  in  an  ASC.  . 
Rather,  it  is  a  list  of  prof;edures  that 
meet  the  requirements  of  section 
1833(i)(l)  of  the  Act.  When  wedevtlup 
our  list,  we  consider  section  1833(i)(l) 
and  the  appropriatene.ss  of  a  given 
procedure  for  the  Medicare  population. 
For  example,  cur  list  contains  no 
pediatric  procedures.  'Yet  these 
procedures  would  be  appropriate  for 
Medicaid  paUerts. 

The  Medicare  program  cannot  be 
responsible  for  the  actioiis  of  third  party 
payers.  Any  programs  that  have  de<;ided 
to  adopt  our  list  should  do  so  with 
appropriate  modifications,  keeping  in 
mind  the  limitations  of  section 
1833fi)(l)oftheActandlhe 
requirements  of  their  customers. 

Comment:  .\nother  commenter 
requested  that  we  consider  a  list  of 
approved  procedures  and  minor 
surgeries  that  can  be  safely  performed  in 
a  physician's  office.  The  commenter 
believed  that  this  list  should  contain  no 
procedures  requiring  anesthesia  or 
sedation  of  any  kind. 

Response:  We  do  not  believe  it  is 
appropriate  to  develop  a  list  of 
procedures  that  can  safely  be  performed 
in  physicians'  offices.  Physicians' 
offices  van.'  significantly  in  equipment 
and  staffing.  We  have  not  established 
standards  for  physicians'  offices,  nor  do 
we  survey  them.  Because  there  is  broad 
variability  in  these  offices,  the 
development  of  a  list  is  likely  to  result 
in  the  exclusion  of  procedures  that  are 
safely  performed  in  some  locations  and 
the  unfair  restriction  of  physicians' 
practices.  We  believe  that  physicians 
will  not  perform  a  procedure  in  their 
offices  unless  they  maintain  appnipp 
facilities,  equipment,  and  staff  to 
perform  the  procedure  safely. 
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Additions  to  the  List 

The  proposed  list  of  additions  in  our 
December  1993  proposed  notice 
re<:eived  no  negative  comments.  The 
few  comments  we  received  were 
positive  and  were  written  as  an 
introduction  to  letters  opposing  our 
proposed  deletions. 

Additional  Suggestions  for  Coverage 

We  received  several  comments 
recommending  coverage  for  procedures 
not  proposed  for  addition  to  the  list. 
Some  comments  included  procedures 
we  addressed  in  the  December  1993 
proposed  notice  as  having  been 
previously  considered.  The  following 
section,  arranged  by  body  system, 
responds  to  those  comments. 

Inlvgumentary  System 

Comment:  Some  commenters 
proposed  the  addition  of  the  following 
procedures  to  the  list: 


Comment:  Commenters  proposed  the 
following  procedures  for  the  ASC  list. 
All  of  these  procedures  involve  removal 
of  various  size  skin  lesions  from 
different  anatomical  locations.  They  are 
CPT  codes  11400  through  11403, 11420 
through  11423. 11440  through  11443 
(all  of  which  involve  excision  of  benign 
skin  lesions);  and  CPT- codes  11600 
through  11603, 11620  through  11623, 
and  11640  through  11643  (all  of  which 
involve  excision  of  malignant  skin 
lesions). 

Response:  A  review  of  our  billing  data 
indicates  that  all  these  procedures  are 
performed  in  the  physician's  office  from 
70  percent  to  91  percent  of  the  time, 
with  most  of  the  procedures  performed 
80  percent  of  the  time  in  the  physician's 
office  setting.  They  are  therefore 
appropriate  to  the  physician's  office  and 
not  the  ASC. 

Comment:  One  commenter  proposed 
the  following  codes  for  addition  to  the 
ASC  list: 


CPT 
Code 


15820 
15821 

18522 
15823 


Description 


Blepha-cpiasty,  lower  eyelid. 
Blepharoolasty,  lower  eyelid;  wrtti  ex- 

tens.ve  herniated  tat  pad. 
Blepharoplasty,  upper  eyelid. 
Blepharoolasty,  upper  eyelid;  with  ex- 

cess'<<fi  skin  weigtiting  down  ltd. 


inpatient  hospital  basis  78  percent  of 
the  time,  and  CPT  code  19240  is 
performed  on  an  inpatient  hospital  basis 
92  percent  of  the  time.  In  addition,  CPT 
code  19162  requires  longer  than  the  4- 
hour  recovery  time  requirement,  and 
CPT  code  19240  requires  longer  than  the 
90-minute  operating  time  requirement 
for  ASC  coverage  set  forth  at 
§416.65(b)(l)(i).  Therefore,  they  fail  to 
meet  our  criteria  for  coverage  in  an  ASC. 

Musculoskeletal  System 

Comment:  One  commenter  suggested 
the  addition  of  the  following  codes  to 
the  ASC  list: 


CPT 
Code 


19200 
19220 


Description 


Mastectomy,  radical,  including  pec- 
toral muscles,  axillary  lymph  rnxjes. 

Mastectomy,  radical,  including  pec- 
toral muscles,  axillary  and  internal 
mamrrary  lymph  nodes  (Urtjan 
type  operation). 


Response:  We  proposed  to  add  these 
procedures  to  the  ASC  list  in  1991. 
Ba.sed  on  our  review  of  the  public 
t:omments  and  the  advice  of  our  medical 
staff,  we  decided  not  to  add  these 
procedures  to  the  list  because  they  are 
commonly  performed  for  cosmetic 
purposes.  Section  1862(a)(10)  of  the  Act 
prohibits  payment  for  cosmetic  surgery 
or  expenses  incurred  in  connection  with 
cosmetic  surgery.  We  recognize  that 
there  are  circum.stances  when  surgery 
on  the  eyelids  is  performed  for 
noncosmetic  reasons;  for  example, 
impairment  of  vision.  Often  these 
circumstances  require  a  more  complex 
procedure  than  a  simple  blepharoplasty. 
For  that  reason,  we  include  on  the  ASC 
list  all  of  the  blepharoptosis  repair 
codes  (CPT  codes  67901  through  67908). 
These  procedures  are  performed  less 
commonly  for  cosmetic  purposes  than 
the  blepharoplasty  codes. 

We  also  reviewed  the  most  recent  data 
regarding  site  of  service  and  noted  that 
the  blepharoplasty  procedures  are 
performed  infrequently  on  an  inpatient 
basis  (3  to  5  percent  of  blepharopla.sty 
procedures  are  performed  on  an 
inpatient  basis).  In  light  of  this  and  our 
concern  about  the  cosmetic  nature  of  the 
procedures,  we  have  decided  against 
rdtiing  CPT  codes  15820  through  15823 
to  the  ASC  'i't 


fle.'.ponse;  These  procedures  involve 
axillary  node  dissection.  After 
consultation  with  physicians  in  the 
community,  our  medical  staff  believe 
these  procedures  do  not  meet  the  ASC 
criteria.  Surgical  time  frequently 
exceeds  the  90  minutes  specified  for 
ASCs  in  §416.65(b)(l)(i).  In  addition, 
since  these  procedures  have  potential 
for  greater  complications,  they  generally 
require  more  observation  time  than  the 
4  hours  specified  for  inclusion  on  the 
ASC  list  in  §416.65(b)(l)(ii).  We  believe 
these  procedures  are  appropriately 
performed  on  an  inpatient  basis,  and 
our  data  indicate  they  are  both 
performed  90  percent  of  the  time  in  the 
inpatient  setting.  Therefore,  we  are  not 
adding  them  to  the  ASC  list. 

Comment:  Commenters  proposed 
addition  of  the  following  codes: 


CPT 
Code 


19162 
19240 


Description 


Response:  Our  billing  data  indicate 
that  CPT  code  19162  is  performed  on  an 


CPT 
Code 


22110 
22114 


DescnptKjn 


Partial  excision  of  vertebrae  (eg,  for 

osteomyelitis);  cervical. 
Partial  exciston  of  vertebrae  (eg,  for 

osteomyelitis);  lumbar. 


Response:  CPT  code  22110  is 
performed  80  percent  of  the  time  on  an 
inpatient  basis;  and  CPT  code  22114,  94 
percent.  CPT  codes  22110  and  22114  are 
not  appropriate  for  the  ASC  setting 
because  the  procedures  require 
extensive  dissection  and  a  recovery  time 
of  more  than  4  hours. 

Comment:  One  commenter  proposed 
CPT  code  29848  (arthroscopy,  wrist 
with  release  of  transverse  carpal 
ligament)  for  addition  to  the  ASC  list. 

Response:  CPT  code  29848  is 
performed  8  percent  of  the  time  on  an 
inpatient  basis  and  does  not  meet  our  20 
percent  inpatient  criterion. 

Respiratory  System 

Comment:  One  commenter  proposed 
the  addition  of  the  following  codes  to 
the  ASC  list: 


CPT 
Code 


31231 
31233 

31235 


Description 


t^asal  erxJoscopy,  diagnostic,  unilat- 
eral or  bilateral  (separate  proce- 
dure). 

Nasal/sinus  endoscopy,  diagnostic 
with  maxillary  sinusoscopy  (via  in- 
ferior meatus  or  canine  fossa  punc- 
ture). 

Nasal/sinus  endoscopy,  diagnostic 
with  sptienoid  sinusoscopy  (via 
puncture  of  sphenoidal  face  or 
cannuiation  of  osteum). 


Mastectomy,  partial;  with  axillary 
lymphadenectomy. 

Mastectomy,  modified  radical,  includ- 
ing axillary  lymph  nodes,  with  or 
wittiout  pectoralis  minor  muscle, 
but  excluding  pectoralis  major  mus- 
cle. 


Response:  CPT  codes  3 1 233  and 
31235  were  replacement  codes  to  codes 
previously  on  the  ASC  list.  They  were 
cross-referred  from  existing  codes  in  the 
1994  CPT,  and  both  have  been  added  to 
the  list  by  our  manual  instructions. 
(These  procedures  are  listed  in 
Addendum  C,  part  6,  at  the  end  of  this 
notice.)  We  are  not  adding  CPT  code 
31231  to  our  list  because  it  replaced 
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CPT  code  31250.  This  procedure  was 
performed  90  percent  of  the  time  in  the 
fihysician's  office  setting,  thus  failing  to 
iheet  our  crfferion  for  inclusion  on  the 
4SC  list. 

J  digestive  System 

Comment:  Two  commenters  proposed 
l\e  following  codes  for  addition  to  the 
/.SCIist: 


40030 
43830 


Description 


Cricopharyngeai  myotomy. 
Gastrostomy,  temporary  (tube,  rubber 
or  plastic)  (separate  procedure). 


Response:  CPT  code  43030  is 
plarformed  79  percent  of  the  time  on  an 
inpatient  basis,  and  CPT  43830  is 
performed  90  percent  of  the  time  on  an 
inpatient  basis.  There  is  concern  about 
cjdnnplications  with  these  procedures, 
a  id  both  also  require  a  23-hour 
OTser\'ation  period  before  discharge. 
l]hey  are  therefore  not  appropriate  to  the 
ASC  li.st. 

Comment:  Commenters  proposed 
a  iding  the  following  19  gastrointestinal 
e|tdoscopy  codes  fh.;t  were  new  CPT 
codes  January  1 .  1994:  CPT  codes 
48205,  43216',  43244,  43248,  43250, 
4  )2.59.  43261.  43458.  44365,  44376. 
4  J377.  44378.  44394, 44500, 45308, 
45309,  45338.  45339,  and  45384.  Some 
of  the  codes  involved  editorial  changes 
of  existing  CPT  procedure.s,  and  .some 
v\ore  new  CPT  procedures. 

Response:  We  have  added  12  of  these 
1' J  gastrointestinal  codes  to  the  ASC  list 
b  ■  our  manual  instructions.  They  are 
CPT  codes  43216, 43248, 43250,  43261. 
43458. 43465,  44394,  45308,  45309, 
45338,  45339.  and  45384.  These  12  CPT 
etudes  with  their  descriptions  are  listed 
ill  Addendum  C.  part  6,  at  the  end  of 
this  notice.  We  were  able  to  cross-refer 
CPT  codes  deleted  from  our  ASC  list 
(which  were  identified  in  Appendix  B 
of  the  1994  CPT,  a  summary  of 
additions,  deletions,  and  revisions 
applicable  to  CPT  1994  codes)  to  these 
l^  cx)des.  These  codas  were  replacement 
codes  to  codes  previously  on  the  ASC 
Hit.  They  were  cross-referred  from 
existing  codes  in  the  1994  CPT  and  have 
been  added  to  the  list  by  our  manual 
ii^ructions. 

With  this  notice,  we  are  also  adding 
friim  Appendix  B  of  the  CPT  another 
cade  that  meets  our  criteria,  CPT  code 
43259  (Upper  gastrointestinal 
endoscopy  including  esophagus, 
stomach,  and  either  the  duodenum  and/ 
or:  jejunum  as  appropriate;  with 
enldoscopic  ultrasound  examination). 
Wk  are  not.  however,  adding  CPT  codes 
43205  (Esophagoscopy,  rigid  or  flexible; 
with  oand  ligation  of  esophageal 


varices)  and  43244  (Upper 
gastrointestinal  endoscopy  including 
esophagus,  stomach,  and  either  the 
duodenum  and/or  jejunum  as 
appropriate;  with  band  ligation  of 
esophageal  and/or  gastric  varices) 
because  the  treatment  of  varices  risks 
complications  of  severe,  sudden 
bleeding,  which  may  require  an 
immediate  blood  transfusion  or  the 
introduction  of  a  special  tube  to  control 
the  bleeding.  These  remedies  would  not 
necessarily  be  available  as  quickly  in 
the  ASC  setting.  If  complications 
develop,  the  patient  might  require  air 
evacuation  to  the  hospital  setting.  Also, 
the  medical  community  does  not  fully 
accept  the  use  of  band  figation  in  the 
treatment  of  varices  because  its  success 
and  comparison  to  the  standard 
treatment  is  yet  to  be  completed. 

We  are  not  adding  the  following  CPT 
codes  to  the  ASC  list: 


CPT 
Code 


44375 


44378 


4450Q 


Descnption 


Small  intestinal  endoscopy, 

enteroscopy  beyond  second  portrao 
of  duodenum,  including  ileum;  diag- 
nostic, with  or  without  collection  of 
specimen(s)  by  txushing  or  wash- 
ing (separate  procedure). 

Small  intestinal  endoscopy, 

enteroscopy  beyond  second  portjcn 
of  duodenum,  including  ileum;  with 
control  of  bleeding,  any  method. 

Introduction  of  long  gastrointestinal 
tube  (eg,  Miller-Abbott)  (separate 
procedure). 


These  procedures  require  that  an 
endoscopy  tube  be  passed  through  the 
gastrointestinal  .system  while  the  patient 
waits  4  to  6  hours  before  the  physician 
performs  Ihe  endoscopic  study.  The 
patient  would  need  to  be  in  the  ASC 
from  6  to  10  hours.  We  believe  that  this 
extended  time  period  for  the  procedure 
exceeds  the  spirit,  if  not  the  letter,  of  the 
regulations  set  forth  at  §  416.65(b). 
which  establish  5  1/2  hours  as  a 
maximum  procedure/recovery  time.  In 
conclusion,  our  medical  consultants 
have  determined  that  CPT  codes  43205, 
53244.  44376.  44378,  and  44500  are  not 
appropriate  for  Medicare  patients  in  the 
ASC  setting. 

Comment:  Commenters  proposed 
adding  CPT  code  45330  (flexible 
sigmoidoscopy)  to  the  ASC  list. 

Response:  This  procedure  is 
performed  73  percent  of  the  time  in  the 
physician  s  office  and  is  appropriate  to 
that  setting.  Therefore,  it  does  not  meet 
the  criteria  for  the  ASC  list  and  will  not 
be  added. 

( 'rincry  System 

Comment:  One  commentei 
recommended  CPT  code  51040 


(cystostomy  tube  replacement)  for 
addition  to  the  ASC  list. 

Response:  This  procedure  meets  our 
c:riteria  and  will  be  added  to  the  ASC 
list  (see  Addendum  B). 

Comment:  One  commenter  proposed 
CPT  code  51715  (injection  of  implant 
material  into  ttie  urethra)  for  addition  to 
the  ASC  list. 

Response:  CPT  code  51715  Lsanew 
CPT  code  effective  Januar>'  1.  1994.  This 
procedure  was  previously  coded  as 
"unlisted"  and  was  not  covered  under 
any  other  procedure  on  tlie  ASC  list. 
Our  medical  staff  anr  knowledgeable  of 
this  procedure,  and  we  therefore  do  not 
require  a  year  of  billing  data  to  myke  a 
determination.  Our  medical  staJt  advise 
us  that  this  is  a  physicians'  ofhce 
procedure,  and  it  is  not  appropriate  to 
hdd  it  to  the  ASC  list. 

Comment:  One  commenter  suggested 
CPT  code  51845  (abdomino-vaginal 
vesical  neck  suspension)  for  addition  to 
the  ASC  list. 

Response:  CPT  code  5 1 845  is 
performed  on  an  inpatient  basis  92 
percent  of  the  time.  Generally,  there  is 
also  a  23-hour  observation  period  before 
discharge.  Thus,  it  exceeds  our  criterion 
for  the  4-hour  recovery  time  in 
S  416.65{b)(l)(ii).  We  are,  therefore,  not 
adding  it  to  the  ASC  list. 

Comment:  Commenters  proposed  CPT 
code  52450  (transurethral  incision  of 
prostate)  for  addition  to  the  ASC  list. 

Response:  CPT  code  52450  is 
performed  1  percent  of  the  time  in  a 
physicians  office  and  70  percent  of  the 
time  on  an  inpatient  basis,  h  thus  m^'ets 
our  criteria  and  will  be  added  to  the 
ASC  list. 

Comment:  Commenters  proposed  the 
addition  to  the  ASC  list  of  QPTcode 
52601  (transurethral  resection  of  tlie 
prostate  (TURP))  when  a  laser  is  used. 

Response:  CPT  code  52601  does  not 
specify  use  of  a  laser  in  its  coding 
description.  Thus,  the  ccxle  represents 
TURPs  done  by  all  methods,  and  it  is 
not  possible  to  identify  those  performed 
by  laser.  CPT  code  52601  is  commonly 
performed  on  an  inpatient  basis  with  a 
94  percent  inpatient  hospital  site  of 
service.  Mo.st  cases  require  over  4  hours 
recovery  time,  and,  thus,  the  procedure 
does  not  meet  our  criteria  for  coverage 
in  an  ASC  in  S  416.65(b)(l)(ii).  Should 
the  CPT  develop  a  new  laser  TURP 
code,  we  would  t.onsider  this 
procedure's  appropriateness  in  the  ASC. 

Male  Genital  System 

Comment:  One  commenter  stiggest'.-d 
the  addition  of  radioactive  seed 
implantation  to  treat  prostate  cancer. 

Response-  There  is  presently  no  single 
surgical  procedure  code  in  the  CPT 
describing  this  procedure  and 
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consequently  no  billing  data  to 
determine  site  of  service.  We  are 
uncertain  which  code  or  codes  the 
commenter  is  using  when  performing 
this  procedure,  but  we  understand  the 
procedure  is  often  used  in  conjunction 
with  a  radiology  code.  Radiology  codes 
cannot  be  included  in  our  ASC  list 
because  the  ASC  list  is  restricted  to 
surgical  codes  in  the  surgery  section  of 
the  CPT. 

Comment:  Commenters  proposed  the 
addition  of  the  following  codes: 


CPT 
Code 


54400 
54401 
54405 

54407 


Description 


Insertion  of  penile  prosthesis;  non-in- 
flatable (semi-rigid). 

Insertion  of  penile  prosthesis;  inflat- 
able (self-contained). 

Insertion  of  inflatable  (multi-compo- 
nent) penile  prosthesis,  including 
placement  of  pump,  cylinders,  and/ 
or  reservoir. 

Removal,  repair,  or  replacement  of  irv 
flatable  (multi-component)  penile 
prostfiesis,  including  pump  arxl/or 
reservoir  and/or  cylinders. 


CPT 
Code 


56308 


56309 


Hesponse:  When  we  previously 
solicited  public  comment  on  penile 
prostheses  implant  procedures,  we 
received  comments  unanimously 
opposed  to  the  addition  of  these  codes 
to  the  list.  Commenters  indicated  that 
these  procedures  were  inappropriate  for 
the  Medicare  population  in  the  ASC 
setting.  The  procedure  recovery  time 
exceeds  the  4-hour  limit,  the  maximum 
allowed  for  coverage  in  an  ASC. 
Surgeons  performing  tliese  procedures 
reported  a  recovery  time  of  24  to  72 
hours. 

We  have  given  careful  consideration 
to  adding  these  procedures,  based  on 
the  new  comments  we  received  favoring 
their  addition.  One  commenter.  who 
previously  had  written  in  strong 
opposition,  stated  that  penile  prostheses 
implants  should  be  added  to  the  li.st 
since  some  patients  recover  in  less  than 
24  hours.  Since  our  regulations  indicate 
a  4-hour  recovery  limit,  we  have 
determined  that  these  procedures 
remain  inappropriate  for  the  Medicare 
population  in  an  ASC  and  should  not  be 
added  to  the  li.st. 

Laparoscopy/Peritonfoscopy/ 
Hystewscopy 

Comment:  One  commenter  proposed 
the  following  codes  for  addition  to  the 
ASC  list: 


Description 


CPT 
Code 


Laparoscopy,  surgical;  with  vaginal 
hysterectomy  with  or  witfiout  re- 
moval of  tut)e(s),  with  or  without  re- 
moval of  ovary(s)  (laparoscope  as- 
sisted vaginal  hysterectomy). 

Laparoscopy,  surgical;  with  removal 
of  leiomyonnata  subserosal  (single 
or  multiple). 


56351 


56356 


Description 


Hysteroscopy.  surgical;  with  sampling 
(biopsy)  of  endometrium  and/or  pol- 
ypectomy, with  or  without  D  &  C. 

Hysteroscopy,  surgical;  with 

endometnal  ablation  (any  method). 


Response:  CPT  code  56308  is 
performed  on  an  inpatient  basis  91 
percent  of  the  time.  This  procedures 
involves  cutting  a  hole  in  the  pelvis 
floor  and  the  severing  of  major  arteries 
and  veins.  It  also  requires  longer  than  4 
hours  recovery  time.  We  are  therefore 
not  adding  it  to  the  ASC  list.  CPT  code 
56309  meets  our  criteria  and  will  be 
added  to  the  list  (see  Addendum  B). 

Comment:  Commenters  wrote 
proposing  that  the  following 
laparoscopic  cholecystectomy 
procedure  codes  be  added  to  the  ASC 
list  (21  commenters  for  CPT  code  56340. 
18  for  CPT  code  56341.  and  17  for  CPT 
code  56342.  respectively): 


CPT 
Code 

Description 

56340 

Laparoscopy,      surgical;      cholecys- 

tectomy (any  method). 

56341 

Laparoscopy,      surgical;      cholecys- 

tectomy with  cholangiography. 

56342 

Laparoscopy,      surgical;      cholecys- 

tectomy with  exploration  of  corrv^ 

mon  duct. 

flesponse;  The  medical  information 
available  indicates  laparoscopic 
cholecystectomy  usually  requires  a  23- 
hour  observation  period  or  an  inpatient 
stay,  and.  therefore,  exceeds  the  4-hour 
recovery  time  requirement  in 
§416.65(b)(l)(ii).  Therefore,  we  are  not 
adding  it  to  the  list. 

Comment:  Commenters  also  proposed 
the  addition  of  the  following  codes  to 
the  ASC  list: 


Response:  These  procedures  meet  our 
criteria  and  will  be  added  to  the  list  (see 
Addendum  B). 

Nervous  System 

Comment:  Commenters  proposed  that 
we  add  to  the  ASC  list  the  following 
nerve  injection  codes:  CPT  codes  62298. 
64400, 64402, 64405.  64408.  64412. 
64413. 64418.  64425.  64435.  64440, 
64441.  64445.  64450,  64505,  and  64508. 

Response:  According  to  our  claims 
data,  most  of  these  procedures  are 
performed  less  than  20  percent  of  the 
time  on  an  inpatient  basis  and  over  50 
percent  of  the  time  in  a  physician's 
office  (most  being  performed  over  70 
percent  of  the  time  in  a  physician's 
office).  The  exceptions  are  CPT  codes 
62298  and  64425,  which  meet  the 
physician's  office  criterion  but  are 
performed  less  than  20  percent  of  the 
time  in  the  inpatient  setting,  and  CPT 
code  64508.  which  meets  the  inpatient 
criterion  but  is  performed  over  50 
percent  of  the  time  in  a  physician's 
office.  Since  all  these  nerve  injection 
codes  fail  to  meet  at  least  one  of  the 
criteria  for  addition,  we  are  not  adding 
them  to  the  ASC  list. 

Comment:  One  commenter  proposed 
the  addition  of  CPT  code  64421 
(injection  of  intercostal  nerves). 

Response:  CPT  code  64421  is 
performed  31  percent  of  the  time  in  a 
physician's  office  and  22  percent  of  the 
time  on  an  inpatient  basis.  This 
procedure  thus  meets  our  criteria  and 
will  be  added  to  the  list  (see  Addendum 
B). 

Comment:  Two  commenters  proposed 
the  addition  to  the  ASC  list  of  CPT  code 
64612.  and  one  commenter  proposed 
CPT  code  64613.  The  descriptions  of 
these  CPT  codes  follow: 


CPT 
Code 


56316 
56317 


Description 


CPT 
Code 


Laparoscopy,  surgical;  repair  of  initial 
inguinal  hernia. 

Laparoscopy,  surgical;  repair  of  recur- 
rent inguinal  hernia. 


Response:  These  procedures  meet  our 
criteria  and  will  be  added  to  the  list  (see 
Addendum  B). 

Comment:  One  commenter  proposed 
the  following  codes  for  addition  to  the 
ASC  list: 


64612 


64613 


Description 


Destruction  by  neurolytic  agent 
(chemodenervation  of  muscle 
endplate);  muscles  enervated  by 
facial  nerve  (eg,  for 

blepharospasm,  hemifacial  spasm). 

Destruction  by  neurolytic  agent 
(chemodenervation  of  muscle 
endplate);  cervical  spinal  muscles 
(eg,  for  spasmodic  torticollis). 


Response:  CPT  code  64612  is 
performed  in  the  physician's  office  H4 
percent  of  the  time,  and  CPT  code  64(ii;i 
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IS  performed  in  the  physician's  office  74 
percent  of  the  time.  Thus,  the  codes  fail 
tq  meet  the  criteria  for  our  list. 

Ej  'e  and  Ocular  Adnexa 

Comment:  One  commenter  proposed 
the  addition  of  CPT  code  65770 
(ksratoprosthesis). 

Response:  CPT  code  65770  is 
performed  10  percent  of  the  time  in  a 
physician's  office  and  62  percent  of  the 
time  on  an  inpatient  basis.  This 
procedure  thus  meets  our  criteria  and 
will  be  added  to  the  list  (see  Addendum 
Bl. 

fComment:  Several  commenters 
suggested  adding  CPT  code  65772 
(corneal  relaxing  incision  for  correction 
of  surgically  induced  astigmatism),  and 
one  suggested  adding  code  CPT  code 
6$775  (corneal  wedge  resection  for 
correction  of  surgically  induced 
astigmatism). 

J  Response:  Neither  procedure  meets 
r  inpatient  criterion.  CPT  codes  65772 
is  iperformed  1  percent  of  the  time  on  an 
inpatient  basis,  and  CPT  code  63775  is 
performed  3  percent  of  the  time  on  an 
inpatient  basis.  Therefore,  we  are  not 
acting  them  to  the  ASC  list. 

jCoinmenf;  Commenters  proposed  the 
addition  of  the  following  CPT  codes: 


CPT 
Code 


65855 


66761 


67145 


67210 


67:lZ8 


Descnption 


Trabeculoplasty  by  laser  surgery,  one 
or  more  sessions  (defined  treat- 
ment series). 

Iridotomy/indectomy  by  laser  surgery 
(eg,  for  glaucoma)  (one  or  nrKye 
sessions). 

Chemodenervation  of  extraocular 
muscle. 

Destruction  of  localized  lesion  of  ret- 
ina (eg,  maculopathy, 
choroidopathy,  small  tumors),  one 
or  more  sessions;  photocoagulation 
(laser  or  xenon  arc). 

Destruction  of  extensive  or  progres- 
sive retinopathy  (eg.  diabetic  reti- 
nopathy), one  or  more  sessions; 
photocoagulation  (laser  or  xenon 
arc). 


('ommenters  stated  that  these  codes 
are  already  performed  from  25  percent 
to  ko  percent  of  the  time  in  the  OPD, 
and  their  failure  to  meet  the  20  pert:ent 
inpatient  criterion  should  not  preclude 
their  addition  to  the  ASC  list. 

Response:  A  review  of  our  most  recent 
billing  data  indicates  that  none  of  these 
procedures  is  performed  40  percent  of 
tho  time  in  the  OPD;  rather,  they  are 
perfo.Tned  from  14  percent  to  30  percent 
of  the  time  in  the  OPD.  However,  each 
of  these  procedures  is  performed  from 
58  percent  to  79  percent  of  the  time  in 
a  physician's  office.  Since  these 
procedures  not  only  fail  to  meet  the  20 


percent  inpatient  criterion  but  also  the 
50  percent  physician's  office  criterion, 
they  will  not  be  added  to  the  ASC  list. 
Comment:  One  commenter  proposed 
the  following  CPT  codes  for  addition  to 
the  list: 


CPT 
Code 


65125 
65860 
66172 

66825 


Descnption 


Modification  of  ocular  implant  (eg. 
dniling  receptacle  for  prosthesis  af>- 
pendage)  (separate  procedure). 

Severing  adhesions  of  anterior  seg- 
ment, laser  technique  (separate 
procedure). 

Fistulization  of  sclera  for  glaucoma; 
trabeculectomy  ab  externo  with 
scarring  from  previous  ocular  sur- 
gery or  trauma  (Includes  injection 
of  antifibrotic  agents). 

Repositioning  of  intraocufar  lens  pros- 
thesis, requiring  an  incision  (sepa- 
rate procedure). 


Response:  CPT  codes  65125  and 
66825  do  not  meet  the  inpatient 
criterion.  CPT  code  65125  is  performed 
5  percent  of  the  time  on  an  inpatient 
basis,  and  CPT  code  66825  is  performed 
7  percent  of  the  time  on  an  inpatient 
basis.  CPT  code  65860  is  performed  in 
a  physician's  office  65  percent  of  the 
time.  CPT  code  66172  is  a  new  code 
added  in  1994  and  is  not  cross-referred 
to  a  procedure  currently  covered  in  an 
ASC.  We  generally  need  a  year  of  billing 
data  before  we  can  make  a  decision  as 
to  the  appropriate  setting  for 
performance.  Therefore,  none  of  these 
codes  will  be  added  to  the  ASC  list. 

Comment:  One  commenter  proposed 
the  addition  of  CPT  code  66820 
(discission  of  secondary-  membraneous 
cataract,  stab  incision). 

Response:  CPT  code  66820  is 
performed  5  percent  of  the  time  on  an 
inpatient  basis  and  53  percent  of  the 
time  in  a  physician's  office  and.  thus, 
lails  to  meet  our  criteria  and  will  not  be 
added  to  the  list. 

Comment:  Commenters  proposed  the 
addition  of  the  following  codes: 


CPT 
Code 


67345 
67900 
68115 


Descnption 


Chemodenervation      of     extraocular 

muscle. 
Repair  of  tjrow  ptosis   (supraciliary. 

mid-forehead  or  coronal  approach). 
Excision  of  lesion,  conjunctiva;  over  1 

cm. 


Response:  CPT  code  67345  is  a 
physician's  office  procedure,  performed 
85  percent  of  tlie  time  in  that  setting. 
CPT  codes  67900  and  68115  fail  to  meet 
our  inpatient  criterion  with  only  3 
percent  each  inpatient  performance. 
Therefore,  these  codes  will  not  be  added 
to  the  ASC  list. 


Auditory  System 

Comment:  Commenters  propo.sed  the 
addition  of  CPT  code  69433 
(tympanostomv). 

Response:  This  procedure  is 
performed  91  percent  of  the  time  in  a 
physician's  office.  Therefore,  it  fails  to 
meet  the  criteria  for  inclusion  on  the 
ASC  list. 

Other  Procedures 

Comment:  One  commenter  proposed 
the  use  of  hyperbaric  medical  treatment 
in  an  ASC  with  payment  for  an 
appropriate  technical  component.  The 
commenter  stated  that  the  routine  «;are 
of  wounds  in  conjunction  with  the  use 
of  hyperbaric  treatments  is  included 
under  CPT  code  99183.  but  this  code 
does  not  include  coverage  of  technical 
costs  in  an  ASC. 

Response:  The  Medicare  list  of 
surgical  procedures  covered  in  an  ASC 
includes  only  surgical  procedures  listed 
in  the  surgical  section  of  the  CPT. 
Hyperbaric  medical  treatment  is  not 
surgery  and  is  listed  in  the  CPT  under 
miscellaneous,  special  ser\  ices.  Thus, 
we  cannot  add  it  to  the  ASC  list. 

Proposed  Deletions 

Integumentary  System 

Comment:  We  proposed  to  delete  nine 
skin  lesion  excision  codes:  CPT  codes 
11042. 11424.  11604,  13101.  13121. 
13132.  13152.  14040.  and  14041.  All 
nine  codes  received  comments  opposing 
their  deletion.  Commenters  stated  that 
these  procedures  may  sometimes 
involve  complications  and  compromise 
safety  in  the  physician's  office. 

Rpsponse:The  physician's  office  si;e 
of  performance  for  these  procedures 
ranges  from  53  percent  to  71  percent. 
However,  each  of  these  CIT  procedure 
codes  involves  a  range  of  lesion  sizes 
and  anatomical  sites.  For  oxample.  CPT 
code  11424.  representing  a  3.1  to  4.0 
cm.  lesion,  includes  scalp,  neck.  har.d.s. 
feet,  and  genitalia.  While  i  4  cm.  fool  or 
hand  lesion  may  be  excised  in  the 
physician's  office,  a  4  cm.  lesion  on  the 
genitalia  requires  a  higher  surgit  al 
setting.  Larger  size  lesions,  especially  if 
malignant,  require  the  sterile 
environment  of  an  operating  room, 
e.xtensive  anesthesia,  and  the 
monitoring  of  patient  cardiox  ascular 
parameters  and  vital  signs.  Our  medical 
staff  thus  believe  the  commenters  are 
correct  that  our  site-of-service  data  for 
these  codes  are  deceptive. 

As  we  have  stated  earlier  in  this 
notice  and  in  previous  notices,  we  mav 
occasionally  make  an  exception  to  our 
general  criteria,  if.  based  on  the  advice 
of  our  medical  staff,  we  believe  that  tho 
site-of-service  data  are  de<;vptive.  We 
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are  making  an  exception  to  the  criteria 
and  retaining  all  the  referenced  skin 
lesion  codes,  based  on  the 
recommendation  of  our  medical  staff 
and  consultants. 

Cardiovascular  System 

Comment:  Commenters  opposed  the 
deletion  of  the  following  codes: 


CPT 
Code 

Description 

36530 

Insertion  of  implantable 
Infusion  pump. 

intravenous 

36531 

Revision  of  implantable 
infusion  pump. 

intravenous 

36532 

Removal  of  implantable 
infusion  pump. 

intravenous 

Response:  We  stated  in  the  proposed 
notice  that  the  Office  of  Health 
Technology  Assessment  (OHTA),  a 
component  of  the  Public  Heahh 
Service's  Agency  for  Health  Care  Policy 
and  Research,  would  be  issuing  an 
assessment  on  the  safety  and  efficacy  of 
infusion  pumps  for  certain  treatments 
and  we  would  re-evaluate  our  policy  on 
these  pumps  in  light  of  that  assessment. 
OHTA  issued  its  assessment,  and 
consequently  we  revised  our  manual 
instruction  in  section  60-14B  of  the 
Medicare  Coverage  Issues  Manual. 
According  to  this  revision,  the  former 
instruction  limiting  Medicare  coverage 
of  infusion  pumps  to  intra-arterial 
pumps  for  certain  medical  conditions 
has  been  revised  to  include  intravenous 
infusion  pumps  for  a  greater  number  of 
medical  indications.  As  a  result,  we  are 
not  deleting  CPT  codes  36530,  36531, 
and  36532. 

Comment:  Several  commenters  were 
opposed  to  our  deletion  of  CPT  code 
63750  (insertion,  subarachnoid  catheter 
with  reservoir  and/or  pump  for 
intermittent  or  continuous  infusion  of 
drug,  including  laminectomy)  and  CPT 
code  63780  (insertion  or  replacement, 
subarachnoid  or  epidural  catheter,  with 
reservoir  and/or  pump  for  drug 
infusion,  without  laminectomy). 

Response:  Our  medical  advisors  state 
that  these  procedures  can  be  performed 
safely,  effectively,  and  appropriately  in 
the  ASC  setting.  We  are  therefore 
retaining  these  procedures  on  the  list. 

Urinary  System 

Comment:  We  received  over  300 
comments  in  opposition  to  the  deletion 
of  CPT  code  52000  (cystourethroscopy 
(separate  procedure)).  Of  these 
comments,  200  were  also  against 
deleting  the  following  CPT  codes: 


CPT 
Code 


52281 


52285 


Description 


Cystourettiroscopy,  with  calibration 
and/or  dilation  of  urettiral  stricture 
or  sterx)sis,  witti  or  wittrout 
meatotomy  and  injection  procedure 
for  cystograptiy,  male  or  female. 

Cystourettiroscopy  for  treatment  of 
the  female  urethral  syndrome  with 
any  or  all  of  the  following:  urethral 
meatotomy,  urethral  dilation,  inter- 
nal urethrotomy,  lysis  of 
urethrovaginal  septal  fibirosis,  lat- 
eral incision  of  the  tjladder  neck, 
and  fulguration  of  polyp(s)  of  ure- 
thra, bladder  neck,  and/or  trigone. 


list.  We  base  our  determination  on  the 
number  of  comments  received  citing 
significant  medical  evidence,  and  the 
advice  of  our  medical  staff  and 
consultants  that  prostate  biopsy  is  an 
appropriate  procedure  for  the  ASC  list. 

Nervous  System 

Comment:  Several  commenters  were 
opposed  to  our  proposed  deletion  of  the 
following  codes; 


Most  commenters  opposed  to  the 
cystoscopy's  deletion  were  urologists. 
The  main  themes  mentioned  by  the 
commenters  were  the  following:  the 
differences  in  male  and  female 
cystoscopies,  the  differences  in  type  of 
cystoscopies,  diagnostic  versus 
therapeutic  cystoscopies,  our  deceptive 
data,  and  physician/patient  access 
problems. 

Response:  Although  the  three 
cystoscopies  proposed  for  deletion 
exceed  our  physician's  office  criterion, 
we  are  making  an  exception  to  this 
standard  and  retaining  these  codes  on 
the  list,  based  on  the  advice  of  our 
medical  staff  and  consultants. 
Numerous  commenters  offered 
significant  medical  evidence  for 
retention  of  cystoscopies  on  the  ASC 
list,  especially  for  male  patients. 
Moreover,  an  exhaustive  review  of  our 
data  supports  the  commenters'  belief 
that  female  cystoscopies  skew  the  data 
in  favor  of  the  physician's  office  site  of 
service  and  many  CPT  code  52000 
cystoscopies,  when  performed,  are 
upgraded  to  therapeutic  cystoscopies 
and  not  reported  under  CPT  code  52000. 

Male  Genital  System 

Comment:  We  received  136  comments 
in  opposition  to  the  deletion  of  CPT 
code  55700  (prostate  biopsy).  The 
following  were  the  main  themes 
mentioned  in  the  comments:  patient 
health,  complications  and  infection, 
sterilization  problems,  and  the  use  of 
the  ultrasound  machine. 

Response:  As  with  cystoscopies, 
information  indicates  many  patients  in 
need  of  a  prostate  hiopsy  have 
comorbidities  or  other  complications 
that  necessitate  close  monitoring. 
Complications  of  prostate  biopsy  can  be 
serious.  Infection  and  bleeding  are  not 
uncommon  and,  at  times,  warrant 
hospital  admission. 

Although  prostate  biopsy  exceeds  our 
physician's  office  criterion,  we  are 
making  an  exception  to  our  standard 
and  are  retaining  this  pro*  edure  on  the 


CPT 
Code 


64442 


64510 


Description 


Injection,  anesthetic  agent; 

paravertebral  facet  joint  nerve,  lunv 

t)ar,  single  level. 
Injection,    anesthetic    agent;    stellate 

ganglion  (cervical  sympathetic). 


They  believed  these  codes  should  not 
be  deleted  because  they  frequently 
require  the  standby  of  a  crash  cart, 
should  a  complication  occur  during 
injection.  CPT  code  64442  requires  a 
fluoroscopy,  which  few  physicians' 
offices  own;  CPT  code  64510  may 
compromise  the  patient's  airway  with 
the  inadvertent  block  of  a  laryngeal 
nerve  with  a  local  anesthetic;  and  both 
procedures  cause  patient  cardiac 
arrhythmias  in  25  percent  of  patients. 
Commenters  believed  our  data  are 
erroneous  since  the  data  exclude 
anesthesiologists  from  site-of-service 
data,  and  anesthesiologists  are  the 
primary  physicians  performing  these 
procedures. 

Response:  In  view  of  these  stated 
medical  concerns  and  because  the 
inclusion  of  anesthesiologists  in  anew 
claims  data  run  resulted  in  the  two 
procedures  falling  below  the  50  percent 
physician's  office  criterion,  both 
procedures  will  be  retained  on  the  list. 

Eye  and  Ocular  Adnexa 

Comment:  We  received  comments  in 
opposition  to  our  propo.sed  deletion  of 
the  following  ophthalmologic 
procedures  codes: 


CPT 
Code 


66762 


67101 


67105 


Description 


Iridoplasty  by  photocoagulation  (one 
or  more  sessions)  (eg,  for  improve- 
ment of  vision,  for  widening  of  an- 
tenor  chamtser  angle). 

Repair  of  retinal  detachment,  one  or 
nrrore  sessions;  cryotherapy  or  dia- 
thermy, with  or  wittiout  drainage  of 
subretinal  fluid. 

Repair  of  retinal  detachment, 
ptiotocoagulation  (laser  or  xenon 
arc,  one  or  more  sessions),  with  or 
without  drainage  of  subretinal  fluid. 


Federal  Register  /  Vol.  60.  No.  17  /  Thursday,  January  26.  1995  /  Notices 


5195 


CPT 
Code 


67208 


tei 


Description 


Destruction  of  localized  lesion  of  ret- 
ina (eg,  maculopathy,  choroido- 
pathy, small  tumors),  one  or  more 
sessions;  cryotherapy,  diathermy. 

Entropion  repair;  suture. 


Commenters  were  concerned  that 
these  procedures  could  not  be 
performed  in  a  physician's  office 
without  the  purchase  of  costly 
equipment  and  they  would  now  have  to 
be  performed  in  the  more  expensive 
OPD  setting. 

\Response:  The  billing  data  on  site-of- 
service  performance  for  four  of  these 
five  procedures  (excluding  CPT  code 
67921)  range  from  53  percent  to  63 
percent  physicians'  office  performance. 
When  considering  the  combined  ASC, 
OPD,  and  inpatient  hospital 
performances,  these  four  procedures  do 
not  meet  the  new  46  percent  threshold 
criterion;  rather  their  combined 
percentages  range  from  37  percent  to  40 
percent.  In  view  of  these  combined 
percentages,  we  believe  we  are  justified 
in  adhering  to  our  proposed  intention  to 
delete  ft-om  the  ASC  list  CPT  codes 
68762.  67101, 67105. and  67208. 

[The  fifth  code.  CPT  code  67921,  has 
a  f  5  percent  combined  percentage 
performance  in  the  three  settings.  Yet, 
our  medical  staff  advise  us  that  this 
procedure,  which  involves  the  inversion 
of  the  border  of  the  eyelid  against  the 
eyeball,  is  medically  appropriate  for 
performance  in  the  ASC.  This  code  is 
also  one  of  a  series  of  ophthalmological 
codes  involving  blepharoplasties 
mentioned  both  in  this  notice  and  in  the 
prlevious  ASC  final  notice  published  in 
the  Federal  Register  on  December  31. 
1991  (56  FR  67666)  as  making 
unnecessary  our  coverage  of 
infegumentary  system  blepharoplasties. 
wjiich  are  sometimes  cosmetic.  In  view 
ofkhese  factors,  we  are  making  an 
exteption  to  our  criteria  and  are 
rei  aining  CPT  code  67921 . 

'Comment:  Commenters  believed  that 
four  of  the  ophthalmic  procedures 
prpposed  for  removal  from  the  list  are 
suf>ject  to  the  interim  practice  cost 
re(Suctions.  They  are  the  following  CPT 
codes: 


CpT 
Code 


66762 


67101 


Description 


Iridoplasty  by  photocoagulation  (one 
or  more  sessions)  (eg,  for  improve- 
ment of  vision,  for  widening  of  an- 
terior chamber  angle). 

Repair  of  retinal  detachment,  one  or 
more  sessions;  cryotherapy  or  dia- 
thermy, with  or  wittiout  drainage  of 
subretinal  fluid. 


CPT 
Code 


67105 


67208 


Description 


Repair  of  retinal  detachment,  photo- 
coagulation (laser  or  xenon  arc, 
one  or  more  sessions),  with  or 
without  drainage  of  sutxetmal  fluid. 

Destruction  of  localized  lesion  of  ret- 
ina (eg,  maculopathy,  choroido- 
pathy, small  tumors),  one  ore  more 
sessions;  cryotherapy,  diathermy. 


The  commenters  stated  that  we 
should  not  remove  any  procedures 
subject  to  the  interim  practice  cost 
reductions  from  the  ASC  list  until  the 
fee  schedule  for  physicians'  services 
accurately  reflects  practice  costs. 

Response:  The  commenters  are  correct 
that  four  of  the  five  ophthalmic 
procedures  (CPT  codes  66762,  67101, 
67105.  and  67208)  proposed  for  deletion 
from  the  ASC  list  are  subject  to  the 
practice  expense  reduction.  (CPT  code 
67921  (repair  of  entropion)  is  not 
subject  to  the  practice  expense 
reduction.) 

OBRA  '93  provides  for  an  adjustment 
to  practice  expense  relative  value  units 
(RVUs)  for  services  for  which  practice 
expense  RVUs  exceed  128  percent  of  the 
work  RVUs  and  that  are  performed  less 
than  75  percent  of  the  time  in  a 
physician's  office  setting.  The  1994 
practice  expense  RVUs  are  reduced  by 
25  percent  of  the  amount  by  which  the 
practice  expense  RVUs  exceed  the  1994 
work  RVUs.  In  1995  and  1996.  the 
excess,  as  determined  for  1994,  will  be 
reduced  an  additional  25  percent  each 
year.  Practice  expense  RVUs  will  not  be 
reduced  to  an  amount  less  than  128 
percent  of  the  1994  work  RVUs  for  a 
ser\ice.  Services  performed  more  than 
75  percent  of  the  time  in  a  physician's 
office  setting  are  not  subject  to  the 
reduction. 

Services  that  are  primarily  performed 
in  a  physician's  office  setting  are  subject 
to  a  payment  limit,  called  the  site-of- 
ser\'ice  limitation,  if  they  are  performed 
in  an  inpatient  hospital  or  OPD  setting. 
For  these  procedures,  the  practice 
expense  RVUs  are  reduced  by  50 
percent.  The  limitation  on  the  practice 
expense  RVUs  reflects  lower  practice 
costs  incurred  in  the  OPD.  Procedures 
on  the  approved  ASC  list  are 
automatically  excluded  from  this  site-of- 
ser\'ice  limitation. 

We  disagree  that  it  is  inappropriate  to 
apply  the  site-of-service  limitation  to 
procedures  subject  to  the  practice 
expense  reduction.  These  are  two 
separate  limitations  established  for 
different  purposes.  The  practice  expense 
reduction  is  designed  to  reduce  the 
basic  practice  expense  that  has  been 
determined  by  the  Congress  to  be 
excessive:  whereas  the  site-of-ser\ice 


limitation  applies  to  procedures 
primarily  performed  in  an  office  setting, 
when  the  procedures  are  performed  in 
an  inpatient  hospital  or  OPD  setting. 

Procedures  Intended  for  Deletion 

In  Addendum  E  of  our  December  1993 
proposed  notice,  we  published  a  list  of 
procedures  that  we  intended  for 
deletion  that  were  either  recent 
additions  to  the  list  or  had  low-volume 
ASC  performance  or  both.  The  following 
procedure  codes  in  that  addendum 
received  comments. 

Comment:  Two  commenters  were 
opposed  to  the  deletion  of  CPT  code 
64420,  and  one  commenter  opposed  the 
deletion  of  CPT  codes  65270  and  65272. 
The  descriptions  of  these  CPT  codes 
follow: 


CPT 
Code 


64420 
65270 

65272 


Description 


Injection,  anesthetic  agent;  intercostal 

nerve  single. 
Repair  of  laceration;  conjunctiva,  with 

or  without  nonperforating  laceration 

sclera,  direct  closure. 
Repair  of  laceration;  conjunctiva,  by 

motwlization     and     rearrangement. 

without  hospitalization. 


Response:  We  are  retaining  these 
procedures  on  our  list,  but  we  restate 
our  intention  to  delete  them  in  our  next 
biennial  update  should  they  continue  to 
fail  to  meet  our  criteria. 

Assignment  of  Papnent  Groups 

Comment:  Three  commenters 
disagreed  with  the  proposed  pavment 
group  assignment  of  CPT  code  66180 
(aqueous  shunt  to  extraocular  reser\ojr. 
(eg.  Molteno,  Schocket.  Denver-Krupin)) 
to  payment  group  4.  Two  com,menters, 
both  physicians,  recommended  that  the 
procedure  be  placed  in  payment  group 
7  because  of  the  time  required  to 
perform  the  procedure  and  other  factors 
related  to  postoperative  ret.overy.  One 
commenter.  a  professional  societv. 
coippared  the  procedure  in  terms  of 
complexity  to  a  scleral  buckling 
procedure  for  retinal  detachment  (CPT 
code  67107)  or  the  placement  of  a 
radioactive  implpnt  for  an  ophthain^ic 
malignancy  (CPT  R7218).  both  of  which 
are  a.ssigned  to  payment  group  5. 

Response:  After  consultation  with  our 
medical  advisor,  we  cone  ur  with  the 
professional  .sbciety  that  CPT  code 
66180  more  closely  resembles 
procedures  currently  in  payment  group 
5  in  terms  of  time  and  resource 
consumption  than  it  does  those  in 
payment  group  4  or  in  payment  group 
7.  We  have  therefore  assigned  this 
procedure  to  payment  group  5.  Paymoni 
for  the  aqueous  shunt  itself  (HCFA 
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Common  Procedure  Coding  System 
(HCPCS)  code  L8612)  is  not  a  part  of  the 
facihty  fee,  but  rather  is  made  separately 
under  Medicare  Part  B. 

Comment:  A  dozen  commenfers 
disagreed  with  the  assignment  of  CPT 
code  58990  (hysteroscopy,  diagnostic)  to 
payment  group  1,  recommending  that  it 
he  placed  in  payment  group  .3. 

Response:  CPT  code  58990  was  added 
as  a  payment  group  1  procedure  to  the 
list  of  Medicare-covered  ASC 
procedures,  effective  for  services 
furnished  beginning  on  January  30, 
1992.  CPT  code  58990  was  replaced  by 
CPT  code  56350  (hysteroscopy. 
diagnostic  (separate  procedure))  in  the 
1993  CPT,  and  CPT  code  58990  was 
deleted  from  both  the  CPT  and  the  ASC 
list.  Because  this  change  constituted 
essentially  an  editorial  rather  than  a 
substantive  revision,  we  retained  CPT 
code  56350  in  payment  group  1,  the 
same  payment  group  to  which  its 
predecessor.  CPT  code  58990,  had  been 
assigned.  CPT  code  .56350  is  on  the  list 
of  procedures  for  which  we  are 
collecting  resource  cost  data  in  Part  II  of 
the  Medicare  ASC  survey,  and  its 
payment  group  assignment,  along  with 
that  of  all  other  procedures  on  the  list 
of  Medicare-covered  ASC  procedures, 
will  be  reevaluated  within  the  context  of 
the  survey  data.  In  the  interim,  CPT 
code  56350  will  remain  in  payment 
group  1. 

Additional  Information 

We  received  several  dozen  comments 
on  payment  issues  that  were  not  raised 
in  our  December  1993  proposed  notice. 
Primarily,  commenters  recommended 
placing  CPT  codes  that  are  currently  on 
the  ASC  list  in  a  higher  payment  group. 
A  few  commenters  expressed 
disappointment  over  the  lack  of  a 
payment  rate  update  for  inflation  as  a 
result  of  the  2-year  freeze  enacted  by  the 
Congress  in  OBRA  '93. 

As  indicated  in  our  December  1993 
proposed  notice,  we  are  deferring 
changes  of  payment  group  assignments 
for  individual  procedures  on  the  current 
ASC  list  pending  completion  of  Part  11 
of  the  Medicare  ASC  payment  rate 
survey  (Form  HCFA  452B).  On  March 
15, 1994,  we  mailed  the  Medicare  ASC 
sur\'ey.  Part  II,  to  320  facilities  that 
constitute  a  randomly  selected, 
representative  sample  of  Medicare- 
participating  ASCs.  The  survey  collects 
data  on  facility  overhead  and  procedure- 
specific  costs.  The  payment  group 
assignment  and  payment  group  amounts 
for  all  CPT  codes  on  the  list  of 
Medicare-covered  ASC  procedures  will 
be  reviewed  collectively,  within  the 
context  of  the  survey  data.  Therefore, 
while  we  are  not  making  any  changes  in 


existing  payment  group  assignments  in 
this  notice,  we  will  publish  in  the 
Federal  Register  in  accordance  with 
notice  and  comment  procedures  any 
changes  that  we  propose  to  make  on  the 
basis  of  updated  cost  data  collected  in 
the  ASC  survey. 

IV.  Provisions  of  the  Final  Notice 

We  are  adopting  the  following  new 
quantitative  criteria,  suggested  in  our 
December  1993  propo.sed  notice,  for 
deleting  a  procedure  from  ASC 
coverage:  The  combined  inpatient.  OPD, 
and  ASC  site-of-service  percentage  is 
less  than  46  percent  of  the  total  volume: 
and  either — 

•  The  procedure  is  performed  50 
percent  of  the  time  or  more  in  a 
physician's  office:  or 

•  The  procedure  is  performed  10 
percent  of  the  time  or  less  in  an 
inpatient  hospital  setting. 

This  change  allows  the  site  of  service 
for  procedures  in  the  physician's  office 
to  grow  from  below  50  percent  (when  it 
is  added)  to  as  high  as  54  percent,  as 
long  as  the  proportion  of  time  the 
procedure  is  performed  in  the  operating 
room  remains  at  46  percent.  Similarly, 
the  criteria  allow  procedures  to  move 
from  an  inpatient  hospital  site  of  service 
to  an  OPD  site  of  service  without  being 
deleted  from  the  ASC  li.st. 

We  are  deleting  4  of  the  25  procedure 
codes  we  had  proposed  for  deletion 
from  the  ASC.list  in  our  December  1993 
proposed  notice.  For  the  rea.sons 
discussed  in  the  analysis  of  the  public 
comments  in  section  UI.  of  this  notice, 
we  are  retaining  the  remaining  21  codes 
on  the  ASC  list.  Addendum  A  lists  the 
4  CPT  codes  that  we  are  deleting  (with 
the  body  system  and  description  of  each 
procedure,  according  to  appropriate 
CPT  terminology).  Addendum  A  also 
lists  a  fifth  deletion.  CPT  code  36522 
(photopheresis,  extracorporeal),  which 
was  not  suggested  in  our  De<:ember  1993 
proposed  notice.  We  are  deleting  this 
code  based  on  information  from  a 
provider  that  this  procedure  cannot  be 
safely  performed  in  an  ASC.  Our  review 
of  the  billing  data  indicates  that, 
although  this  procedure  has  been  on  the 
ASC  list,  it  is  performed  0  percent  of  the 
time  in  an  ASC.  It  is  performed  73 
percent  of  the  time  on  an  inpatient  basis 
and  23  percent  of  the  time  in  the  OPD. 
We  are  requesting  public  comment  on 
the  appropriateness  of  this  deletion. 

We  are  adding  a  total  of  30  new 
procedure  cxxies  to  the  ASC  list.  These 
codes  are  listed  in  Addendum  B  with 
the  body  system  and  description  of  each 
procedure  and  the  corresponding 
payment  group.  We  are  adding  the  20 
procedure  codes  that  we  had  proposed 
for  addition  to  the  ASC  list  in  our 


December  1993  proposed  notice.  For  the 
reasons  discussed  in  the  analysis  of  the 
public  comments  in  section  III.  of  this 
notice,  we  are  also  adding  10  other 
procedure  codes:  CPT  codes  29804, 
43259, 51040, 52450,  56309, 56316. 
56317.  56351,  56356,  and  64421.  We  are 
requesting  public  comment  on  the 
appropriateness  of  the  addition  of  these 
10  new  CPT  codes  and  the  assignment 
of  payment  groups  for  them  since  these 
codes  were  not  sugge.sted  in  our 
December  1993  proposed  notice. 

Further,  the  CPT  is  updated  annually 
and  some  deletions  and  additions  affet;t 
the  ASC  list.  Parts  1  and  3  of  Addendum 
C  list  CPT  codes  (with  the  body  system 
and  description  of  each  pro<:edure)  that 
were  deleted  by  changes  to  the  Medicare 
Carriers  Manual  as  a  result  of  the  update 
of  the  1992  and  1993  editions  of  the 
CPT,  respectively.  We  had  proposed 
these  deletions  in  our  December  1993 
proposed  notice  and  received  no 
comments  on  them.  This  notice  makes 
these  deletions  final.  Parts  2  and  4  of 
Addendum  C  list  CPT  codes  (with  the 
body  system  and  description  of  each 
procedure  and  corresponding  payment 
group)  that  were  added  by  changes  to 
the  Medicare  Carriers  Manual  as  a  result 
of  the  update  of  the  1992  and  1993 
editions  of  the  CPT.  We  had  proposed 
these  additions  in  our  December  1993 
proposed  notice  and  received  no 
comments  on  them.  This  notice  makes 
these  additions  final.  Part  5  of 
Addendum  C  lists  CPT  codes  (with  the 
body  system  and  description  of  each 
procedure)  that  were  deleted  by  changes 
to  the  Medicare  Carriers  Manual  as  a 
result  of  the  update  of  the  1994  edition 
of  the  CPT.  Because  these  codes  were 
not  suggested  for  deletion  in  our 
December  1993  proposed  notice,  we  are 
now  reque.sting  public  comment  on  the 
appropriateness  of  these  deletions.  This 
list  of  deletions  differs  from  the 
Medicare  Carriers  Manual  instruction 
that  was  effective  April  11, 1994,  in  that 
we  are  retaining  four  of  the  nasal  and 
sinus  endoscopy  codes:  CPT  codes 
31254  through  31256  and  31267.  We  are 
retaining  these  codes  since  we 
anticipate  that  they  will  be  reinstated  by 
the  CPT  Editorial  Panel  effective 
January  1995.  Part  6  of  Addendum  C 
lists  CPT  codes  (with  the  body  system 
and  description  of  each  procedure  and 
corresponding  payment  group)  that 
were  added  by  changes  to  the  Medi(xire 
Carriers  Manual  as  a  result  of  the  update 
of  the  1994  edition  of  the  CPT.  Because 
these  codes  were  not  suggested  for 
addition  in  our  December  1993 
proposed  notice,  we  are  now  requesting 
public  comment  ort  the  appropriateness 
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and  assignment  of  payment  groups 
;  the  additions. 

V  Collection  of  Information 
Requirements 

J  This  document  does  not  impose 
brmation  collection  and 
repordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Ptperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etseq.). 

VI .  Regulatory  Impact  Statement 

A.  Introduction 

This  final  notice  permits  facility  fees 
to  be  paid  when  the  30  surgical 
prbcedure  codes  being  added  by  this 
notice  are  performed  in  an  ASC,  We  are 
alio  deleting  5  codes  from  the  ASC  list. 
Wb  believe  the  net  effect  of  the  addition 
aiv.i  deletion  of  these  codes  will  be 
nejgiigible  because  of  the  low  number  of 
chbnges  we  are  making  at  this  time  and 
bemuse  of  the  relatively  low  cost  and 
vojiume  of  these  codes. 

Payments  to  ASCs  are  generally  lower 
than  payments  to  hospitals  for  siirgery 
performed  in  a  hospital,  whether  on  an 
inpatient  or  OPD  basis.  Although  we  do 
no*  anticipate  that  many  services  will 
.shift  from  the  hospital  inpatient  setting 
to  jASCs.  we  anticipate  some  program 
."^ajings  because  payments  to  ASCs  for  a 
given  surgical  procedure  are  generally 
loWr  than  payments  to  hospitals  for  the 
same  procedure.  Additional  savings  will 
beirealized  as  a  result  of  lower  payments 
to  0  ho.spital  when  newly  listed 
pr(pccdures  continue  to  be  performed  on 
an  OPD  basis,  because  the  OPD  rate  (less 
deductible  and  coinsurance)  would  be 
the  lower  of  (1)  the  hospital's  reasonable 
co$ts  or  charges,  or  (2)  a  blend  of  the 
hospital's  reasonable  costs  or  customary 
charges  and  the  amount  that  would  be 
paid  to  a  free-standing  ASC  in  the  same 
ar^  for  the  same  procedure.  The  blend 
is  (fomprised  of  42  percent  hospital  cost 
and  58  percent  ASC  payment  rate.  We 
believe  pa>'ments  based  on  the  ASC 
blended  rate  are  approximately  10 
percent  lower  than  payments  based 
solely  on  reasonable  cost.  A  factor  that 
could  offset  some  savings  would  be  a 
shift  of  services  from  the  physician's 
office  to  the  ASC  setting  as  a  result  of 
the  expansion  of  the  list  of  covered  ASC 
services.  Since  a  facility  fee  is  not  paid 
whpn  surgery  is  performed  in  a 
physician's  office,  this  shifting  will 
result  in  slightly  increased  program 
costs. 

the  deletions  to  the  ASC  list  could 
also  result  in  some  changes  in  program 
costs  and  savings  depending  upon 
wh  Mher  the  deleted  services  are  shifted 


to  the  lower  cost  physician's  office  site 
or  to  the  higher  cost'OPD  setting.  We  do 
not  anticipate  mass  shifting  of  the  site 
of  service  a.ssociated  with  the  procedure 
codes  we  are  adding  or  deleting. 

We  believe  this  notice  will  result  in 
no  economic  impact. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  notice  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  all 
physicians.  ASCs.  and  hospitals  are 
considered  to  be  small  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulator)'  impact  analysis  if  a  notice 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

We  will  delete  a  procedure  from  the 
ASC  list  only  if  the  combined  hospital 
inpatient,  OPD,  and  ASC  site-of-service 
percentage  is  less  than  46  percent  of  the 
total  volume;  and  either  the  procedure 
is  performed  50  percent  of  the  time  or 
more  in  a  physician's  office,  or  the 
procedure  is  performed  10  percent  of 
the  time  or  less  in  an  inpatient  hospital 
setting.  Because  procedures  will  not  be 
added  or  deleted  as  a  result  of  slight 
shifts  of  the  site  of  service,  we  believe 
we  are  adding  stability  to  the  list  that 
should  assist  all  small  entities  to  plan 
for  the  future. 

Therefore,  for  the  reasons  cited  above, 
we  are  not  preparing  analyses  for  either 
the  RFA  or  section  1102(b)  of  the  Act 
since  we  have  determined,  and  the 
Secretary  certifies,  that  this  notice  will 
not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and  will  not  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 

(.Section  1833(i)(l]  of  the  Social  Securitv  M\ 
(42  U.S.C.  1395Ui)(l)) 

(Catalog  of  Federal  Domestic  .Assistancp 
Program  No.  93.774.  Medicare— 
Supplementary  Medical  Insurance  Program) 


Dated:  ()(.tol>cf  28.  1994. 

Bruce  C.  Vladeck, 

Aciministnitnr.  Health  Carf  Financinn   ■ 
Administrution. 

Dated:  DecomlMT  1(1.  1994. 
Donna  E.  Shalala. 

.Addendum  A 

Deletions  From  the  List  of  Covered 
Procedures  for  Ambulatory  Surgical 
Centers 

The  following  addendum  is  the  final 
list  of  deletions  from  the  ASC  list.  These 
deletions  are  effective  April  26.  1995.  In 
the  first  column  is  the  CPT  codp  for  the 
procedure:  and  m  the  second  column, 
the  body  system  and  description  of  the 
procedure.  In  this  addendum, 
"combined"  percentage  refers  to  the 
total  of  inpatient  hospital,  hospital 
outpatient  department,  and  ASC  site-of- 
.service  percentages. 

We  are  requesting  public  comments 
only  on  CPT  code  36522  in  Addendum 
A  because  we  had  not  proposed  this 
code  for  deletion  in  our  December  1993 
proposed  notice. 


CPT 
Code 


Body  system  and  description 


CARDIOVASCULAR  SYSTEM 

36522  Photopheresis,  extracorporeal  (73 
percent  inpatient.  2  percent  office, 
96  percent  comt)ined) 

EYE  AND  OCULAR  ADNEXA 

66762  Indoplasty  by  photocoagulation  (one 
or  more  sessions)  (eg,  for  improve- 
ment of  vision,  for  widening  of  ante- 
rior chamk>er  angle)  (2  percent  in- 
patient, 59  percent  office,  37  per- 
cent comtxned) 

67101  Repair  of  retinal  detachment,  one  or 
more  sessions;  cryotfierapy  or  dia- 
thermy, with  or  without  drainage  of 
subretinal  fluid  (8  percent  inpatient, 
62  percent  office,  37  percent  com- 
bined) 

67105  Repair  of  retinal  detachment,  one  or 
more  sessions;  photocoagulation 
(laser  or  xenon  arc,  one  or  more 
sessions),  with  or  without  drainage 
of  subretinal  fluid  (6  percent  inpa- 
tient, 63  percent  office,  36  percent 
combined) 

67208  Destruction  of  localized  lesion  of  ret- 
ina (eg,  maculopathy, 
choroidopathy,  small  tumors),  one 
or  more  sessions;  cryotherapy,  dia- 
thermy (5  percent  inpatient,  57  per- 
cent office,  40  percent  combined) 

Addendum  B 

Additions  to  the  List  of  Covered 
Procedures  for  Ambulatory  Surgical 
Centers 

The  fcillowing  addendum  is  the  final 
list  of  additions  to  the  ASC  list  and  the 
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corresponding  payment  groups.  These 
additions  are  effective  February  27. 
1995.  In  the  first  column  is  the  CPT 
code  for  the  procedure:  in  the  second 
column,  the  payment  group  for  the 
procedure;  and  in  the  third  column,  the 
body  system  and  description  of  the 
procedure. 

We  are  requesting  public  comments 
on  the  appropriateness  of  the  addition 
of.  and  assignment  of  payment  groups 
for,  only  the  following  CPT  codes  in 
Addendum  B  because  we  had  not 
suggested  them  for  addition  in  our 
December  1993  proposed  notice:  CPT 
codes  29804.  43259,  51040.  52430. 
.56309.  56316.  56317.  56351.  56356,  and 
64421. 


CPT 
Code 


Pay- 
ment 
group 


Bo<}y  system  and  descrip- 
tion 


20694 

1 

20910 

3 

26416 

3 

26587 

5 

28307 

4 

MUSCULOSKELETAL  SYSTEM 

Removal,  under  anesthesia, 
of  external  fixation  system 

Cartilage  graft; 
costochondral 

Removal  ot  tube  or  rod  and 
insertion  of  extensor  ten- 
don graft  (includes  ot)tain- 
ing  graft),  harxj  or  finger 

Reconsfruction  of  super- 
numerary digit,  soft  tissue 
and  tx>ne 

Osteotomy,  metatarsal. 
base  or  shaft,  single,  with 
or  witfiout  lengthening,  for 
shortening  or  angular  cor- 
rection; first  metatarsal 
with  autograft 

Reconstruction,  toe, 
macrodactyly;  soft  tissue 
resection 

Reconstruction,  toe, 
noacrodactyfy;  requinng 
txjne  resection 

Reconstruction,  t0€(s); 
Polydactyly 

Reconstruction,  toe(s); 
syndactyly,  with  or  without 
skin  graft(s),  each  web 
28456        2         Percutaneous  skeletal  fixa- 
tion of  tarsal  bone  frac- 
ture (except  talus  and 
calcaneus);  with  manipu- 
lation, each 
29804         3         Ailhfoscopy, 

temporomarKMxjlar  joint, 
surgical 

RESPIRATORY  SYSTEM 

31084  4  Sinusotomy  frontal;  oWitera- 
tive,  with  osteoplastic  flap, 
brow  incision 

DIGESTIVE  SYSTEM 

43259         3         Upper  gastrointestinal  en- 
doscopy including  esoph- 
agus, stomach,  and  either 
the  duodenum  anchor  )e- 
jurujm  as  appropriate; 
with  endoscopic 
ultrasound  examination 


28340 

4 

28341 

4 

28344 

4 

28345 

4 

CPT 
Code 


Pay- 
ment 
group 


Body  system  and  descrip- 
tion 


49250        4         Umbilectomy, 

omphalectomy,  excision 
of  umbilicus  (separate 
procedure) 

URINARY  SYSTEM 

4  Cystostomy,  cystostomy 
with  drair^age 

3  Trartsurethral  Incision  of 
prostate 

MALE  GENITAL  SYSTEM 


51040 
52450 

54015 
54205 


4         Irwision  and  drainage  of 

penis,  deep 
4         Injection  procedure  for 

Peyronie  disease;  with 

surgkial  exposure  of 

plaque 

L  APAROSCOPY/PE  RITONEOSCOPY/ 
HYSTEROSCOPY 

56309         5         Laparoscopy,  surgical,  with 
removal  of  leiomyomata, 
subserosal  (single  or  mul- 
tiple) 

56316  4         Laparoscopy,  surgical;  re- 

pair of  initial  inguinal  her- 
nia 

56317  7         Laparoscopy.  stirgical;  re- 

pair ot  recurrent  inguinal 
hernia 

56351         3         Hysteroscopy,  surgical,  with 
sampling  (biopsy)  ot 
endometrium  and/or  pol- 
ypectomy, with  or  without 
D&C 

56356         4  Hysteroscopy,  surgical;  with 

endometrial  at)lation  (any 
metlhod) 

FEMALE  GENITAL  SYSTEM 

56441         1         Lysis  of  labicU  adhesions 

NERVOUS  SYSTEM 

62275  1  Injection  of  anesthetic  sub- 
stance (inclurtng  narco^ 
es),  diagnostic  or  thera- 
peutic; epidural,  cenrical 
or  thoracic,  sir^gle 

64421         1         Injection,  anesthetic  agent; 
intercostal  nerves,  mul- 
tiple, regional  btock 

EYE  AND  OCULAR  ADNEXA 

Keratoprosttiesis 

Aqueous  shunt  to 
extraocular  reservoir,  (eg, 
Motteno,  SctxxAet,  Den- 
ver-Krupin) 

Revision  ot  aqueous  shunt 
to  extraocular  reservoir 

Strabismus  surgery  involv- 
ing exploration  and/or  re- 
pair of  detached 
extraocular  muscle(s) 


65770 

7 

66180 

5 

66185 

2 

67340 

4 

Addendum  C 

1.  Delotions  From  the  List  of  Covtm;d 
Procedures  for  Ambulatory  Surgiral 
Centers,  Deleted  From  the'l992  CPT 

The  CPT  is  updated  annually,  and 
some  additions  and  deletions  affect  thr; 
ASC  li.st.  The  following  part  1  of  this 
addendum  is  the  li.st  of  procedures  that 
were  deleted  from  the  ASC  list  becau.se 
they  were  deleted  from  the  1992  CPT. 
These  deletions  were  effective  March 
31,  1992.  In  the  first  column  is  the  CTT 
code  for  the  procedure;  and  in  the 
second  column,  the  body  system  and 
description  of  the  procedure. 


CPT 
code 


Body  system  and  description 


INTEGUMENTARY  SYSTEM 

15410  Free  transplantation  of  skin  flap  by 
microsurgical  technique,  including 
microvascular  anastomosis;  100  sq 
cm  or  less 

15412  Free  transplantation  of  skin  flap  by 
microsurgical  technique,  including 
microvascular  anastomosis,  be- 
tween  101  and  160  sq  cm 

15414  Free  transplantation  of  skin  flap  Ijy 
microsurgical  technique,  including 
microvascular  anastomosis;  t)e- 
tween  161  and  230  sq  cm 

15416  Free  transplantation  of  skm  flap  by 
microsurgical  technique.  Including 
microvascular  anastomosis;  over 
230  sqcm 

15500  Formation  of  tutie  pedicle  without 
transfer  or  major  "delay"  of  large 
•flap  without  transfer;  on  tmr* 

15505  Formation  of  tube  pedicle  without 
transfer  or  major  "delay"  of  large 
flap  without  trar^fer;  on  scalp, 
arms,  or  legs 

15510  Formation  of  tube  pedicle  without 
transfer,  or  major  "delay"  of  large 
flap  wrtfKHJt  transfer;  on  forehead, 
cheeks,  chin,  mouth,  neck,  axillae, 
genitalia,  fiands,  or  feet 

15515  Formation  of  tube  pedicle  without 
transfer,  or  major  "delay"  of  large 
flap  without  transfer;  on  eyelids, 
nose,  ears,  or  lips 

15540  Primary  attachment  of  open  or  tubed 
pedicle  flap  to  recipient  site  requir- 
ing minimal  preparation;  to  trunk 

15545  Primary  attachment  of  open  or  \ube6 
pedicle  flap  to  recipient  site  requir- 
ing minimal  preparation;  to  scalp, 
arms,  or  legs 

15550  Pnmary  attachment  of  open  or  tubed 
pedicie  flap  to  recipient  site  requir- 
ing minimal  preparation;  to  fore- 
head, cheeks,  chin,  mouth,  neck, 
axillae,  genitalia,  or  hands,  feet 

15555  Primary  attachment  of  open  or  tubed 
pedicle  flap  to  recipient  site  requir- 
ing minimal  preparation;  to  eyelids, 
nose,  ears,  or  lips 

15700  Excision  of  lesion  and/or  excisional 
preparation  of  recipient  site  and  at- 
tachment ot  (trect  or  tubed  pedcle 
flap,  trunk 
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CPT 
co<?e 


Body  system  and  description 


tf 


157tl|Q  Fxcision  of  lesion  and/or  excisional 
preparation  of  recipient  site  and  at- 
tachment of  direct  or  tutied  pedicle 
flap;  scalp,  arms,  or  legs 

157{2!0  Excision  of  lesion  and/or  excisional 
preparation  of  recipient  site  and  at- 
tachment of  direct  or  tubed  podlcle 
flap;  forehead,  cheeks,  chm,  mouth, 
neck,  axillae,  genitalia,  hands  or 
feet 

157ft)  Excision  of  lesion  and/or  excisional 
preparation  of  recipient  site  and  at- 
tachment of  direct  or  tut>ed  pedicle 
flap;  eyelids,  nose,  ears,  or  lips 

15954  Excision,  trochanteric  pressure  ulcer, 
with  bipedicle  flap  closure 

I596i5  Excision,  trochanteric  pressure  ulcer, 
with  bipedicle  flap  closure;  with 
ostectomy 

15960  Excision,  heel  pressure  ulcer,  with  pri- 
.  mary  suture 

1 5961  Excision,  heel  pressure  utoer,  with  pri- 

mary suture;  with  ostectomy 
15964     Excision,    heel   pressure   ulcer,   with 

local  skin  flap  closure 
1596&     Excision,    heel   pressure    utoer,   with 

local     skin     flap     closure;     with 

ostectomy 

15966  Excision,    heel   pressure   ulcer,   with 

other  flap  closure 

15967  Excision,    heel   pressure   ulcer,   with 

other  flap  closure;  with  ostectomy 
159t0     Excision,  leg  pressure  ulcer,  with  pri- 
mary suture 

15971  Excision,  leg  pressure  utoer,  with  pn- 
I  mary  suture;  with  ostectomy 

15972  Excision,    leg    pressure    ulcer,    with 
I  local  skin  flap(s) 

15973  Excision,    leg    pressure    ulcer,    with 
j  local  skin  flap(s);  with  ostectomy 

15974  Excision,    leg    pressure    ulcer,    with 

muscle  or  myocutaneous  flap  clo- 
sure 

15975  Excision,    leg    pressure    ulcer,    with 

muscle  or  myocutaneous  flap  clo- 
I '         sure;  with  ostectomy 

15980  Excision,   knee  pressure   ulcer,   with 

local  skin  flap  closure 

15981  Excision,  knee  pressure  ulcer,  with 
local  skin  flap  closure;  with 
ostectomy 

Excision,  knee  pressure  ulcer,   with 

other  flap  Qiosure 
Excision,  knee   pressure  ulcer,   with 

other  flap  closure;  with  ostectomy 
Breast  Reconstruction  with  muscle  or 

myocutaneous  flap 

RESPIRATORY  SYSTEM 

Cryosurgery   of  turbinates,   unilateral 
or  bilateral 

CARDIOVASCULAR  SYSTEM 

Insertion  ot  implantable   intravenous 

infusion  pump  or  venous   access 

port 
Revision  of  implantable  Intravenous 
.  infusion   pump   or  venous   access 

port 
Removal  of  Implantable  intravenous 

infusion  pump  or  venous   access 

port 


308^0 


364C 


36496 


3649;' 


CPT 
code 


Body  system  and  description 


EYE  AND  OCULAR  ADNEXA 

66702    Ciliary  body  destruction,  any  method 
(eg,  diathermy,  cryotherapy,  laser, 
dialysis) 
67907    Repair    of    blepharoptosis;    superior 
rectus  tendon  transplant 

2.  Additions  to  the  List  of  Covered 
Procedures  for  Ambulatory'  Surgical 
Centers,  Added  to  the  1992  CPT  (Added 
to  the  Medicare  Carriers  Manual  January 
30,  1992) 

The  CPT  is  updated  annually,  and 
some  additions  and  deletions  affect  the 
ASC  list.  The  following  part  2  of  this 
addendum  is  the  list  of  procedures  that 
were  added  to  the  ASC  list  because  of 
additions  to  the  1992  CPT.  These 
procedures  were  added  to  the  ASC  list 
by  the  Medicare  Carriers  Manual  and 
were  effective  January  30, 1992.  !n  the 
first  c:olumn  is  the  CPT  code  for  the 
procedure;  in  the  second  column,  the 
payment  group  for  the  procedure:  and  in 
the  third  column,  the  body  system  and 
description  of  the  procedure. 


CPT 
code 


Pay- 
ment 
group 


Body  system  and  descrip- 
tion 


INTEGUMENTARY  SYSTEM 

15570         3         Formation  of  direct  or  tubed 
pedicle,  with  or  without 
transfer;  trunk 

1 5572         3         Formation  of  direct  or  tubed 
pedicle,  with  or  without 
transfer;  scalp,  arms,  or 
legs 

15574         3         Formation  of  direct  or  tubed 
pedicle,  with  or  without 
transfer;  forehead, 
cheeks,  chin,  mouth. 
neck,  axillae,  genitalia, 
hands,  or  feet 

1 5576         3         Formation  of  direct  or  tubed 
pedicle,  with  or  without 
transfer;  eyelids,  nose, 
ears,  lips  or  intraoral 

19357         5         Breast  reconstruction,  inv 
mediate  or  delayed,  with 
tissue  expander,  including 
subsequent  expansion 

.    RESPIRATORY  SYSTEM 

30801         1         Cauterization  and/or  abla- 
tion, mucosa  of 
turbinates,  unilateral  or  bi- 
lateral, any  method  (sepa- 
rate procedure);  super- 
ficial 

30S02         1         Cauterization  and/or  abla- 
tion, mucosa  of 
turt»nates,  unilateral  or  bi- 
lateral, any  method  (sepa- 
rate procedure);  intra- 
mural 


CPT 
code 


Pay- 
ment 
group 


Body  system  and  descrip- 
tion 


CARDIOVASCULAR  SYSTEM 
36533         3         Insertion  of  implantable  ve- 
nous access  port,  with  or 
without  sutKutaneous  res- 
ervoir 
35534         2         Revision  of  implantable  ve- 
nous access  port  and/or 
sutxutaneous  resen/oir 
36535         1         Removal  of  implantable  ve- 
nous access  port  and'or 
subcutaneous  reservoir 

EYE  AND  OCULAR  ADNEXA 

66700         2         Ciliary  body  destruction;  dia- 
thermy 

66710         2         Ciliary  txxjy  destruction: 
cyclophotocoagulation 

66720  2  Ciliary  body  destruction; 

cryotherapy 

66740         2         Ciliary  body  destruction; 
cyclodialysis 

6G986         6         Exchange  of  intraocular  lens 

3.  Deletions  from  the  List  of  Covered 
Procedures  for  Ambulatory  Surgical 
Centers.  Deleted  From  the  1993  CPT 

The  CPT  is  updated  annually,  and 
some  additions  and  deletions  affect  the 
ASC  list.  The  following  part  3  of  this 
addendum  is  the  li.st  of  procedures  that 
were  deleted  from  the  ASC  list  because 
they  were  deleted  from  the  1993  CPT. 
These  deletions  were  effective  Julv  7, 
1993.  In  the  first  colujnn  is  the  CPT 
code  for  the  procedure:  and  in  the 
.second  column,  the  body  system  and 
description  of  the  procedure. 


CPT 
Code 


Body  system  and  description 


INTEGUMENTARY  SYSTEM 

10141  Incision  and  drairwge  of  hematoma: 
complicated 

MUSCULOSKELETAL  SYSTEM 

21455  Closed  manipulative  treatment  by 
interdental  flxa^on  of  closed  or 
open  mandibular  fracture 

23510  Treatment  of  open  clavicular  fracture, 
with  uncomplicated  soft  tissue  clo- 
sure 

23580  Treatment  of  open  scapular  fracture 
with  uncomp!icated  soft  tissue  clo- 
sure 

23610  Treatment  of  open  humeral  (surgical 
or  anatomical  neck)  fracture,  with 
uncomplicated  soft  tissue  closure 

23658  Treatment  of  open  shoulder  disloca- 
tion, with  uncomplicated  soft  tissue 
closure 

24506  Treafnnent  of  closed  h^'meral  shaft 
fracture:  percutaneous  insertion  of 
pin  or  rod 

24510  Treatment  of  open  humeral  shaft" frac- 
ture, with  uncomplicatPd  suft  tissue 
closure 
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CPT 
Code 


Body  system  and  description 


24531 


24536 


24540 


24542 


24570 


24578 


24580 


Treatment  o1  closed  humeral 
supracondylar  or  transcondylar 
fracture,  without  manipulation;  with 
traction  (pin  or  skin) 

Treatment  of  closed  humeral 
supracondylar  or  transcondylar 
fracture,  with  manipulation;  with 
traction  (pin  or  skin) 

Treatment  of  open  humeral 
supracondylar  or  transcondylar 
fracture,  with  uncomplicated  soft 
tissue  closure 

Treatment  of 
supracondylar 
fracture,    with 


24581 


24583 

24585 

24588 

24610 
24625 

24660 
24680 

25510 

25540 
I. 


JMI 


CPT 
Code 


Body  system  and  description 


25570 


25610 


25615 


open  humeral 
or  transcondylar 
uncomplicated  soft 
tissue  closure,  with  traction  (pin  or 
skin) 

Treatment  of  open  humeral 
epicondylar  fracture,  nnedial  or  lat- 
eral, with  uncomplicated  soft  tissue 
closure 

Treatment  of  open  humeral  condylar 
fracture,  medial  or  lateral,  with  un- 
complicated soft  tissue  closure 

Treatment  of  closed  comminuted 
elbow  fracture  (fracture  distal  hu- 
merus and/or  proximal  ulna  and/or 
proximal  radius),  treatment  with 
traction  (pin  or  skin),  without  manip- 
ulation 

Treatment  of  closed  comminuted 
elbow  fracture  (fracture  distal  hu- 
menjs  and^or  oroximal  ulna  and/or 
proximal  radius),  treatment  with 
traction  (pin  or  skin);  with  manipula- 
tion 

Treatment  of  open  comminuted  eltx)w 
fracture  (Iracture  distal  humerus 
and'or  proximal  ulna  and/or  proxi- 
mal radius),  with  uncomplicated  soft 
tissue  closure 

Open  treatment  of  closed  or  open 
comminuted  elbow  fracture  (frac- 
ture distal  humerus  arxl'or  proximal 
radius),  with  or  without  internal  or 
external  skeletal  fixation 

Open  treatment  of  closed  or  open 
comminuted  eltx>w  fracture  (frac- 
ture distal  humerus  and'or  proximal 
radius),  with  implants  and  fascia 
lata  ligament  reconstruction 

Treatment  of  open  elt)ow  dislocation, 
with  uncomplicated  soft  tissue  clo- 
sure 

Treatment  of  open  Monteggia  type  of 
fracture  dislocation  at  eltxiw  (frac- 
ture proximal  end  of  ulna  with  dis- 
location of  radial  head),  with  urv 
complicated  soft  tissue  closure 

Treatment  of  open  radial  head  or 
neck  fracture,  with  uncomplicated 
soft  tissue  closure 

Treatment  of  open  ulnar  fracture, 
proximal  end  (olecranon  process), 
with  uncomplicated  soft  tissue  clo- 
sure 

Treatment  of  open  radial  shaft  frac- 
ture, with  uncomplicated  soft  tissue 
closure 

Treatment  of  open  ulnar  shaft  frac- 
ture, with  uncomplicated  soft  tissue 
closure 


25626 


25640 


25665 


26610 


26655 


26660 


26680 


26710 


26730 


26744 


26780 


27190 
27192 

27195 


27196 


27201 
27210 

27504 


Treatment  of  open  radial  and  ulnar 
shaft  fractures,  with  urKomplicated 
soft  tissue  closure 
Treatment  of  closed,  complex,  distal 
radial  fracture  (eg,  Colles  or  Smith 
type)  or  epiphyseal  separation,  with 
or  without  fracture  of  ulnar  styloid, 
requiring  manipulation;  without  ex- 
ternal skeletal  fixation  or 
percutaneous  pinning 

Treatment  of  open  distal  radial  frac- 
ture (eg,  Colles  or  Smith  type)  or 
epiphyseal  separation,  with  or  with- 
out fracture  of  ulnar  styloid,  with 
uncomplicated  soft  tissue  closure 

Treatment  of  open  carpal  scaphoid 
(navicular)  fracture,  with  uncompli- 
cated soft  tissue  closure 

Treatment  of  closed  carpal  bone  frac- 
ture (excluding  carpal  scaphoid  (na- 
vicular), with  uncomplicated  soft  tis- 
sue closure,  each  txjne 

Treatment  of  open  radiocarpal  or 
intercarpal  dislocation,  one  or  nrore 
bones,  with  uncomplicated  soft  tis- 
sue closure 

Treatment  of  open  metacarpal  frac- 
ture, single,  with  uncomplicated  soft 
tissue  closure,  each  bone 

Treatment  of  open  carpometacarpal 
fracture  dislocation,  thumb  (Bennett 
fracture),  with  or  without  internal  or 
external  skeletal  fixation 

Treatment  of  open  carpometacarpal 
fracture  dislocation,  thumb  (Bennett 
fracture),  with  skeletal  fixation 

Treatment  of  open  carpometacarpal 
dislocation,  other  than  Bennett  frac- 
ture, single,  with  uncomplicated  soft 
tissue  closure 

Treatment  of  open 

metacarpophalangeal  dislocation, 
single,  with  uncomplicated  soft  tis- 
sue closure 

Treatment  of  open  phalangeal  shaft 
fracture,  proximal  or  middle  pha- 
lanx, finger  or  thumb,  with  unconv 
plicated  soft  tissue  closure,  each 

Treatment  of  open  articular  fracture, 
involving  metacarpophalangeal  or 
proximal  interphalangeal  joint,  with 
uncomplicated  soft  tissue  closure, 
each 

Treatment  of  open  interphalangeal 
joint  dislocation,  single,  with  un- 
complicated soft  tissue  closure 

Treatment  of  closed  sacral  fracture 

Open  treatment  of  closed  or  open 
sacral  fracture 

Treatment  of  sacroiliac  and/or  sym- 
physis putMS  dislocation,  without 
manipulation 

Treatment  of  sacroiliac  and/'or  sym- 
physis pubis  dislocation,  with  anes- 
thesia and  with  manipulation 

Treatment  of  open  coccygeal  fracture 

Treatment  of  closed  iliac,  pubic  or 
ischial  fracture 

Treatment  of  open  femoral  sfiaft  frac- 
ture (irKluding  supracondylar),  with 
uncomplicated  soft  tissue  closure 


CPT 
Code 


Body  system  and  description 


27512  Treatment  of  open  femoral  fracture, 
distal  end,  medial  or  lateral 
condyle,  with  uncomplicated  soft 
tissue  closure 
27522  Treatment  of  open  patellar  fracture, 
with  uncomplicated  soft  tissue  clo- 
sure 

27534  Treatment  of  open  tibial  fracture, 
proximal  (plateau),  with  uncompli- 
cated soft  tissue  closure 

27564  Treatment  of  open  patellar  disloca- 
tion, with  urKomplicated  soft  tissue 
closure 

27754  Treatment  of  open  tibial  shaft  frac- 
ture, with  uncomplicated  soft  tissue 
closure 

27764  Treatment  of  open  distal  tibial  fracture 
(medial  malleolus),  with  uncompli- 
cated soft  tissue  closure 

27782  Treatment  of  open  proximal  fibula  or 
shaft  fracture,  with  uncomplicated 
soft  tissue  closure 

27790  Treatment  of  open  distal  fibular  frac- 
ture (lateral  malleolus),  with  uncom- 
plicated soft  tissue  closure 

27800  Treatment  of  closed  tibia  and  fibula 
fractures,  shafts;  without  manipula- 
tion 

27802  Treatment  of  closed  tibia  and  fibula 
fractures,  shafts:  with  manipulation 

27804  Treatment  of  open  tibia  and  fibula 
fractures,  shafts,  with  uncompli- 
cated soft  tissue  closure  (eg  "pins 
above  and  below") 

27812  Treatment  of  open  bimalleolar  ankle 
fracture,  with  uncomplicated  soft 
tissue  closure 

27820  Treatment  of  open  trimalleolar  ankle 
fracture,  with  uncomplicated  soft 
tissue  closure 

27844  Treatment  of  open  ankle  dislocation, 
with  uncomplicated  soft  tissue  clo- 
sure 

28410  Treatment  of  open  calcaneal  fracture, 
with  uncomplicated  soft  tissue  clo- 
sure 

28440  Treatment  of  open  talus  fracture,  with 
uncomplicated  soft  tissue  closure 

28460  Treatment  of  open  tarsal  tx)ne  frac- 
ture (except  talus  and  calcaneous), 
with  uncomplicated  soft  tissue  clo- 
sure, each 

28480  Treatment  of  open  metatarsal  frac- 
ture, with  uncomplicated  soft  tissue 
closure,  each 

28500  Treatment  of  open  fracture  great  toe. 
phalanx  or  phalanges,  with  uncom- 
plicated soft  tissue  closure 

2852C  Treatment  ot  open  fracture,  phalanx 
or  phalanges,  other  than  great  toe, 
with  uncomplicated  soft  tissue  clo- 
sure, each 

28640    Treatment  of  open 

metatarsophalangeal  joint  disloca- 
tion, with  uncomplicated  soft  tissue 
closure 

28670  Treatment  of  open  interphalangeal 
joint  dislocation,  with  uncomplicated 
soft  tissue  closure 
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5201 


CPT 
Code 


31718 


56000 
56100 
56200 
5741 


T( 


S8980 

58984 


589fi5 
589^6 
58987 
58988 


58990 
58992 


58994 


Body  system  and  description 

RESPIfV\TORY  SYSTEM 

Transtracheal  (percutaneous)  intro- 
duction of  indwelling  tube  for  ther- 
apy (eg,  tickle  tut>e,  catheter  for  ox- 
ygen administration) 

FEfWIALE  GENITAL  SYSTEM 

Incision  and  drainage  of  perineal  ab- 
scess (nonobstetncal) 

Biopsy  of  perineum  (separate  proce- 
dure) 

Perineoplasty,  repair  of  perineum, 
nonobstetrical  (separate  procedure) 

CuJdoscopy.  diagrxjstic;  with  biopsy 
and/or  lysis  of  adhesions  or  tubal 
sterilization 

Laparoscopy,  diagnostic  (separate 
procedure) 

Laparoscopy,  surgical;  with  fulgura- 
tion  or  excision  of  lesions  of  the 
ovary,  pelvic  viscera,  or  peritoneal 
surface  by  any  method 

Laparoscopy,  surgical;  with  lysis  of 
adhesions 

Laparoscopy.  surgical;  with  biopsy 
(single  or  multiple) 

Laparoscopy.  surgical;  with  aspiration 
(single  or  multiple) 

Laparoscopy,  surgical;  with  removal 
of  adnexal  structures  (partial  or 
total  oophorectomy  and'or  sal- 
pingectomy) 

Hysteroscopy;  diagnostic 

Hysteroscopy;  with  lysis  of  intra- 
uterine adhesions  or  resection  of 
intrauterine  septum  (any  method) 

Hysteroscopy;  with  removal  of 
submucous  leiomyomata  (any 
method) 


4.  Additions  to  the  List  of  Covered 
Procedures  for  Ambulatory  Surgical 
Centers.  Added  to  the  1993  CPT  (Added 
to  the  Medicare  Carriers  Manual  January 
1.  i$93) 

Til!  CPT  is  updated  annually,  and 
sorib  additions  and  deletions  aftert  the 
ASd  list.  The  following  part  4  of  this 
adcindum  is  the  list  of  procedurus  that 
were  added  to  the  ASC  list  because  of  . 
additions  to  the  1993  CPT.  These     ^. 
procedures  were  added  to  the  ASC  list 
by  the  Medicare  Carriers  Manual  and 
vver0  effective  January  1.  1993.  In  the 
first  Icolumn  is  the  CPT  code  for  the 
prooadure;  in  the  second  column,  the 
payijient  group  for  the  procedure:  and  in 
the  third  column,  the  body  system  and 
description  of  the  procedure. 


Body  system  and  descrip- 
tion 


MUSCGLOSKELETAL  SYSTEM 


23616         4 


24516 


24546 


25520 


25525 


25526         5 


25574 


27193 


27194 


27501 


Opon  treatment  of  proximal 
humeral  (surgical  or  ana- 
tomical neck)  fracture, 
with  or  without  internal  or 
external  fixation,  with  or 
without  repair  of 
tut)erosity(-ies);  with 
proximal  humeral  pros- 
thetic replacement 

Open  treatment  of  humeral 
sfiaft  fracture,  with  inser- 
tion of  intramedullary  im- 
plant, with  or  without 
cerclage  and'or  locking 
screws 

Open  treatment  of  humeral 
supracondylar  or 
transcondylar  fracture, 
with  or  without  internal  or 
external  fixation,  with 
intercondylar  extension 

Closed  treatment  of  radial 
shaft  fracture,  with  dis- 
kxation  of  distal 
radioulnar  joint  (Galeazzi 
fracture/dislocation) 

Open  treatment  of  radial 
shaft  fracture,  with  inter- 
nal and/or  external  fixa- 
tion and  closed  treatment 
of  dislocation  of  distal 
radioulnar  joint  (Galeazzi 
fracture/dislocation),  with 
cr  without  percutaneous  ' 
skeletal  fixation 

Ooen  treatment  of  radial 
shsft  fracture,  v^ith  inter- 
nal and'or  external  fixa- 
tion and  open  treatment, 
with  or  without  internal  or 
externa;  fixation  of  distal 
radioalnar  (Gaieazzi 
fractiife/  dislocation),  ir>- 
cluces  'eca''  o*  fnangular 
cariage 

Opei  tifR-^-  ■ 
ana  .:'S'  h<r^^^' 


-*al 

■•  'jres, 

t-^-nal 

.    ulna 

."•c'viC 

^.ation. 


Cioseo  -.  •:  i'.;"t"i 
ring  tr5..;-('e  -- 
diSotasiS  c  sjciu-ot'on; 
wi:r,cot  iTidnipuation 

Closed  t'eatment  of  pelvic 
ring  fracture,  dislocation, 
diastasis  or  subluxation; 
with  manipuiation,  requir- 
ing more  than  local  anes- 
thesia 

Closed  treatment  of 
supracondylar  or 
trar^scondylar  femoral 
fracture  with  or  without 
intercondylar  extension, 
without  manipulation 


CPT 
Code 


27503 


Pay- 
ment 
Group 


27507 


27509 


27511 


27513 


27535 


27759 


27824 


27825 


27826 


27827 


Body  system  ar>d  descrip- 
tion 


Closed  treatment  of 
supracondylar  or 
transcondylar  femoral 
fracture  with  or  without 
intercondylar  extension: 
with  manipulation,  with  oi 
wittwut  skin  or  skeletal 
traction 

Open  treatment  of  femoral 
shaft  fracture  with  piate/ 
screws,  with  or  without 
cerclage 

Percutaneous  skeletal  fixa- 
tion of  supracondylar  or 
transcondylar  femoral 
fracture,  with  or  without 
intercondylar  extension 

Open  treatment  of  femoral 
supracondylar  fracture 
without  intercondylar  ex- 
tension, with  or  without  in 
temal  or  external  fixation 

Open  treatment  of  femoral 
supracondylar  or 
transcondylar  fracture 
with  intercondylar  exterv 
ston,  with  Or  without  inter- 
nal or  external  fixation 

Open  treatment  of  tibial 
fracture,  proximal  (pla- 
teau): unicondylar,  with  or 
w!t^out  infernal  or  exter- 
nsl  fixation 

Open  treatment  of  tibial 
shaft  tracture  (with  or 
witnout  fibular  fracture)  by 
intermedullary  implant, 
with  or  without  interlock- 
ing screws  and/or 
cerclage 

Closed  treatment  of  fracture 
of  weight  bearing  articular 
portion  of  distal  tibia  (eg. 
pilon  or  tibial  plafond), 
with  or  without  anesthe- 
sia; without  manipulation 

Cicsed  treatment  of  fracture 
cf  weight  tieanog  articular 
portion  of  distal  tibia  (eg, 
pilon  or  tibial  plafond), 
with  or  without  anesthe- 
sia: with  skeletal  traction 
and'c  requiring  manipula- 
tion 

Open  treatment  of  fracture 
of  weight  bearing  articular 
surface/portion  of  distal 
tibia  (eg,  pilon  or  tibial 
plafond),  with  internal  or 
externa!  fixation;  of  fibula 
only 

Open  treatment  of  fracture 
of  weight  t)eanng  articular 
surface/portion  of  distal 
tibia  (eg,  pilon  or  tibial 
plafond),  with  internal  or 
external  fixation;  ot  tibia 
only 
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CPT 
Code 


Pay- 
ment 
Group 


Body  system  and  descrip- 
tion 


CPT     ^^y" 

rC^L       fTient 
Cod^      Group 


JMI 


2782P         4        Open  treatment  of  fracture 
of  weight  beanng  articular 
surface/portion  of  distal 
tibia  (eg,  pilon  or  tibial 
plafond),  Witt)  internal  or 
external  fixation;  of  both 
tibia  and  fibula 

27829         2         Open  treatment  of  distal 
tibiofibular  joint  (syrv 
desnnosis)  disruption,  with 
or  without  internal  or  ex- 
ternal fixation 

28576         3         Percutaneous  skeletal  fixa- 
tion of  talotarsal  joint  dis- 
location, with  manipula- 
tion 

28636         3         Percutaneous  skeletal  fixa- 
tion of 

metatarsophalangeal  joint 
dislocation,  with  manipu- 
lation 

28666         3         Percutaneous  skeletal  fixa- 
tion of  interphalangeal 
joint  dislocation,  with  ma- 
nipulation 

29850  4         Arthroscopically  aided  treat- 

ment of  intercondylar 
spine(s)  and/or  tuberosity 
fracture(s)  of  the  knee, 
with  or  wittiout  nnanipula- 
tion;  without  internal  or 
external  fixation  (includes 
arthroscopy) 

29851  4         Arthroscopically  aided  treat- 

ment of  intercondylar 
spine(s)  and/or  tuberosity 
fracture(s)  of  the  knee, 
with  or  without  manipula- 
tion; with  internal  or  exter- 
nal fixation  (irKludes 
arthroscopy) 

29855  4         Arthroscopically  aided  treat- 

ment of  tibial  fracture, 
proximal  (plateau); 
unicondylar,  with  or  with- 
out internal  or  external  fix- 
ation (irKludes 
arthroscopy) 

29856  4         Arthroscopically  aided  treat- 

ment of  tibial  fracture, 
proximal  (plateau); 
bicondylar,  with  or  without 
internal  or  external  fixa- 
tion (includes 
arthroscopy) 

RESPIRATORY  SYSTEN/1 

31730         1         Transtracheal 

(percutaneous)  introduc- 
tion of  needle  wire  dilator/ 
stent  or  indwelling  tube 
for  oxygen  therapy 

FEMALE  GENITAL  SYSTEM 

56300         3         Laparoscopy,  diagnostic 
(separate  procedure) 

56303  5  Laparoscopy,  surgical;  with 
fulguration  or  excision  of 
lesions  of  the  ovary,  pel- 
vic viscera,  or  peritoneal 
surface  by  any  method 


Body  system  and  descrip- 
tion 


CPT 
Code 


56304  5 

56305  4 

56306  4 

56307  5 


56350 

1 

56352 

2 

56354 

3 

56405 

2 

56605 

1 

56810 


Laparoscopy,  surgical;  with 
lysis  of  adhesions 

Laparoscopy,  surgical;  with 
biopsy  (single  or  multiple) 

Laparoscopy,  surgical;  with 
aspiration  (single  or  mul- 
tiple) 

Laparoscopy,  surgical;  with 
removal  of  adnexal  struc- 
tures (partial  or  total 
oophorectomy  and/or  sal- 
pingectomy) 

Hysteroscopy,  diagnostic 
(separate  procedure) 

Hysteroscopy,  surgical;  with 
lysis  ot  intrauterine  adhe- 
sions (any  method) 

Hysteroscopy,  surgical;  with 
removal  of  leiomyomata 

Incision  and  drainage  of 
vulva  or  perineal  abscess 

Biopsy  of  vulva  or  perineum 
(separate  procedure);  one 
lesion 

Perineoplasty,  repair  of  peri- 
neum, non-obstetrical 
(separate  procedure) 


CPT 
Code 


Body  system  and  description 


Body  system  and  description 


5.  Deletions  From  the  List  of  Covered 
Procedures  for  Ambulatory  Surgical 
Centers,  Deleted  from  the  1994  CPT 

The  CPT  is  updated  annually,  and 
some  additions  and  deletions  affect  the 
ASC  list.  The  following  part  5  of  this 
addendum  is  the  list  of  procedures  that 
were  deleted  from  the  ASC  list  because 
they  were  deleted  from  the  1994  CPT. 
These  deletions  were  effective  April  11. 
1994.  This  list  of  deletions  differs  from 
the  Medicare  Carriers  Manual 
instruction  that  was  effective  April  11. 
1994.  in  that  we  have  since  decided  to 
retain  four  of  the  nasal  and  sinus 
endoscopy  codes:  CPT  codes^31254 
through  31256  and  31267.  We  are 
retaining  these  codes  since  we 
anticipate  that  they  will  be  reinstated  by 
the  CPT  Editorial  Panel  effective 
January  1995. 

In  the  first  column  is  the  CPT  code  for 
the  procedure;  and  in  the  second 
column,  the  body  system  and 
description  of  the  procedure. 

We  are  requesting  public  comments 
on  the  appropriateness  of  the  deletion  of 
the  CPT  codes  in  Addendum  C,  part  5, 
because  we  had  not  suggested  them  for 
deletion  in  our  December  1993 
proposed  notice. 


31260  Maxillary  sinus  endoscopy,  diag- 
nostic, with  or  without  biopsy  (sepa- 
rate procedure) 

31263  Maxillary  sinus  endoscopy,  surgical; 
with  renx)val  of  foreign  tx)dy(s) 

31265  Maxillary  sinus  endoscopy,  surgical; 
with  removal  of  cyst 

31268  Maxillary  sinus  endoscopy,  surgical- 
with  removal  of  fungus  ball 

31270  Sphenoid  endoscopy,  diagnostic,  with 
or  without  biopsy  (separate  proce- 
dure) 

31275     Sphenoid  endoscopy,  surgical 

31277  Sphenoid  endoscopy,  surgical;  with 
removal  of  mucous  membrane 

CARDIOVASCULAR  SYSTEM 

36820  Insertion  of  cannula  for  hemodialysis, 
other  purpose;  arteriovenous,  inter- 
nal (Climino  type) 

DIGESTIVE  SYSTEM 

43451  Dilation  of  esophagus,  by  unguided 
sound  or  bougie,  single  or  multiple 
passes;  subsequent  session 

43455  Dilation  of  esophagus,  by  balloon  or 
dilator;  under  fluoroscopic  guidance 

45310  Proctosigmoidoscopy;  with  removal  of 
polyp  or  papilloma 

45336  Sigmoidoscopy,  flexible  fiberoptic; 
with  ablation  of  tumor  or  mucosal 
lesion  (eg,  electrocoagulation,  laser 
photocoagulation,  hot  biopsy/ 
fluguration) 

46000    Fistulotomy,  subcutaneous 

49300  Peritoneoscopy;  without  biopsy 

49301  Peritoneoscopy;  with  biopsy 

49302  Peritoneoscopy  with  guided 

transhepatic  cholangiography;  with- 
out biopsy 

49303  Peritoneoscopy  with  guided 

transhepatic  cholangiography;  with 
biopsy 

49401  Pneunx)peritoneum  (separate  proce- 
dure); subsequent 

49510  Repair  inguinal  herma,  age  5  or  over; 
with  orchiectomy,  with  or  without 
implantation  of  prosthesis 

49515  Repair  inguinal  hernia,  age  5  or  over; 
with  orchiectomy,  with  excision  of 
hydrocele  or  spermatocele 

49552  Repair  femoral  hernia,  Henry  ap- 
proach 

49575  Repair  epigastric  hernia,  preperitoneal 
fat  (separate  procedure);  complex 

49581     Repair  umbilical  hernia;  age  5  or  over 


RESPIRATORY  SYSTEM 

31252  Nasal  endoscopy,  surgical;  with  nasal 
polypectomy 

31258  Nasal  endoscopy,  surgical;  with  re- 
moval of  foreign  body(s) 


6.  Additions  to  the  List  of  Covered 
Procedures  for  Ambulatory  Surgical 
Centers,  Added  to  the  1994  CPT  (Added 
to  the  Medicare  Carriers  Manual  January 
1   1994) 

The  CPT  is  updated  annually,  and 
some  additions  and  deletions  affect  the 
ASC  list.  The  following  part  6  of  this 
addendum  is  the  list  of  procedures  that 
were  added  to  the  ASC  list  because  of 
additions  to  the  1994  CPT.  These 
procedures  were  added  to  the  ASC  list 
by  the  Medicare  Carriers  Manual  and 
were  effective  January  1,  1994.  In  the 


first  column  is  the  CPr  code  for  the 
procedure;  in  the  second  column,  the 
payment  group  for  the  procedure;  and  in 
the  third  column,  the  body  system  and 
description  of  the  procedure. 

We  are  requesting  public  comments 
on  the  appropriateness  of  the  addition 
of,  and  assignment  of  payment  groups 
for,  the  CPT  codes  in  Addendum  C,  part 
fi,  because  we  had  not  suggested  them 
for  addition  in  our  December  1993 
proposed  notice. 


5203 


CPT 
code 


Pay- 
ment 
group 


Body  system  and  descrip- 
tion 


19125 


19126 


24566 


24582 


31230 


3123E 


3123? 


3123B 


31233 


31241 
3124  > 


INTEGUMENTARY  SYSTEM 

3         Excision  of  breast  lesion 

identified  by  pre-operative 
placement  of  radiological 
marker;  single  lesion 

3  Excision  of  breast  lesion 

identified  by  pre-operative 
placement  of  radiological 
marker;  each  additional 
lesion  separately  identi- 
fied by  a  radiological 
marker 

MUSCULOSKELETAL  SYSTEM 

2         Percutaneous  skeletal  fixa- 
tion of  humeral 
epicondylar  fracture,  me- 
dial or  lateral,  with  manip- 
ulation 

2         Percutaneous  skeletal  fixa- 
tion of  humeral  condylar 
fracture,  medial  or  lateral, 
with  manipulation 

RESPIRATORY  SYSTEM 

2         Nasal/sinus  endoscopy,  di- 
agnostic with  maxillary 
sinusoscopy  (via  inferior 
meatus  or  canine  fossa 
puncture) 

1  Nasal/sinus  endoscopy,  di- 
agnostic with  sphenoid 
sinusoscopy  (via  puncture 
of  sphenoidal  face  or 
cannulation  of  osteum) 

2  Nasal/sinus  endoscopy,  sur- 
gical; with  biopsy,  polyp- 
ectomy or  debridement 
(separate  procedure) 

1  Nasal/sinus  endoscopy,  sur- 
gical; with  control  of  epi- 
staxis 

4  Nasal/sinus  endoscopy,  sur- 
gical; with 
dacryocystorhinostomy 

2  Nasal/sinus  endoscopy,  sur- 
gical; with  concha  bullosa 
resection 

3  Nasal/sinus  endoscopy,  sur- 
gical, with  osteomeatal 
complex  (OMC)  resection 
and/or  anterior 
ethmoidectomy.  with  or 
without  removal  of 
polyp(s) 


CPT 
code 


Pay- 
ment 
group 


Body  system  and  descrip- 
tion 


31246 


31247 


31248 


31249 


31251 


31261 


31262 


31264 


31266 


Nasal/sinus  endoscopy,  sur- 
gical, with  osteomeatal 
complex  (OMC)  resection 
and/or  anterior 
ethmoidectomy,  with  or 
without  removal  of 
polyp(s);  with  antrostomy 

Nasal/sinus  endoscopy,  sur- 
gical, with  osteomeatal 
complex  (OMC)  resection 
and/or  anterior 
ethmoidectomy,  with  or 
without  removal  of 
polyp(s);  with  antrostomy 
and  removal  of  antral 
mucosal  disease 

Nasal/sinus  endoscopy,  sur- 
gical, with  osteomeatal 
complex  (OMC)  resection 
ancL'or  antenor 
ethmoidectomy.  with  or 
without  removal  of 
polyp(s);  with  frontal  sinus 
exploration 

Nasal/sinus  endoscopy,  sur- 
gical, with  osteomeatal 
complex  (OMC)  resection 
and/or  anterior 
ethmoidectomy,  with  or 
without  removal  of 
polyp(s);  with  frontal  sinus 
exploration  and 
antrostomy 

Nasal/sinus  endoscopy,  sur- 
gical, with  osteomeatal 
complex  (OMC)  resection 
and/'or  anterior 
ethmoidectomy,  with  or 
without  removal  of 
polyp(s);  with  frontal  sinus 
exploration,  antrostomy, 
and  removal  of  antral 
mucosal  disease 

Nasal/sinus  endoscopy,  sur- 
gical. With  antenor  and 
posterior  ethmoidectomy 
(APE),  with  or  without  re- 
moval of  polyp(s) 

Nasal'sinus  endoscopy,  sur- 
gical, with  antenor  and 
posterior  ethmoidectomy 
(APE),  with  or  without  re- 
moval of  polyp(s);  with 
antrostomy 

Nasal/sinus  endoscopy,  sur- 
gical, with  anterior  and 
postenor  ethmoidectomy 
(APE),  with  or  without  re- 
moval of  polyp(s);  with 
antrostomy  and  removal 
of  antral  mucosal  disease 

Nasal'sinus  endoscopy,  sur- 
gical, with  anterior  and 
posterior  ethmoidectomy 
(APE),  with  or  without  re- 
moval of  polyp(s);  with 
frontal  sinus  exploration 


CPT 
code 


Pay- 
ment 
group 


31269 


31271 


31280 


31281 


31282 


31283 


3^284 


31286 


31287 
31288 


Body  system  and  descrip- 
tion 


Nasal/sinus  endoscopy,  sur- 
gical, with  anterior  and 
posterior  ethrrroidectomy 
(APE),  with  or  without  re- 
moval of  polyp(s);  with 
frontal  sinus  exploration 
and  antrostomy 

Nasal/sinus  endoscopy,  sur- 
gical, with  anterior  and 
posterior  ethmoidectomy 
(APE),  with  Of  without  re- 
moval of  polyp(s);  with 
frontal  sinus  exploration, 
antrostomy,  and  removal 
of  antral  mucosal  disease 

Nasal/sinus  erxloscopy,  sur- 
gical, with  anterior  and 
posterior  ethmoidectomy 
and  sphenoidotomy 
(APS),  with  or  without  re- 
moval of  polyp(s! 

Nasal/sinus  endoscopy,  sur- 
gical, with  anterior  and 
posterior  ethmoidectomy 
and  sphenoidotomy 
(APS),  with  or  without  re- 
moval of  polyp(s):  with 
antrostomy 

Nasal/sinus  endoscopy,  sur- 
gical, with  anterior  and 
postenor  ethmoidectomy 
and  sphenoidotomy 
(APS),  with  or  without  re- 
moval of  polyp(s);  with 
antrostomy  and  rerrroval 
of  antral  mucosal  disease 

Nasal'sinus  endoscopy,  sur- 
gical, with  anterior  and 
posterior  ethmoidectomy 
and  sphenoidotomy 
(APS),  with  or  without  re- 
moval of  polyp(s);  with 
frontal  sinus  exploration 

Nasal'sinus  endoscopy,  sur- 
gical, with  anterior  and 
posterior  ethmoidectomy 
ar>d  sphenoidotomy 
(APS),  with  or  without  re- 

■  moval  of  polyp(s);  with 
frontal  Sinus  exploration 
and  antrostomy 

Nasal'Sinus  endoscopy,  sur- 
gical, with  antenor  and 
posterior  ethmoidectomy 
and  sphenoidotomy 
(APS),  with  or  without  re- 
moval of  polyp(s);  with 
frontal  sinus  exploration, 
antrostomy  and  removal 
of  antral  mucosal  disease 

Nasal'Sinus  endoscopy,  sur- 
gical, with  sphenoidotomy 

Nasal  Sinus  endoscopy,  sur- 
gical, with 

sphenoidotomy;  with  re- 
moval of  tissue  from  the 
sphenoid  smus 
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5205 


CPT 
code 


Pay- 
ment 
group 


Body  system  and  descrip- 
tion 


CPT 
code 


Pay- 
ment 
group 


Body  system  and  descrip- 
tion 


DJGESTIVE  SYSTEM 

43216         1  Esophagoscopy,  rigid  or 

flexible;  with  removal  of 
tumor(s),  polyp{s),  or 
other  lesion(s)  by  hot  bi- 
opsy forceps  or  bipolar 
cautery 

43248         2         Upper  gastrointestinal  en- 
doscopy including  esoph- 
agus, stomach,  and  either 
the  duodenum  and/or  je- 
junum as  appropriate: 
with  insertion  of  guide 
wire  followed  by  dilation 
of  esophagus  over  guide 
wire 

43250         2         Upper  gastrointestinal  en- 
doscopy including  esoph- 
agus, stomach,  and  either 
the  duodenum  and/or  je- 
junum as  appropriate; 
with  renxjval  of  tumor(s), 
potyp(s).  or  other  lesion(s) 
by  hot  biopsy  forceps  or 
bif/olar  cautery 

43261         2         Endoscopic  retrograde 

cholangiopancreatography 
(ERCP);  with  biopsy,  sin- 
gle or  multiple 

43458         2         Dilation  of  esophagus  with 
balloon  (30  mm  diameter 
or  larger)  for  achalasia 

44365         2         Small  intestinal  endoscopy, 
enteroscopy  beyond  sec- 
ond portion  of  duodenum, 
not  including  ileum;  with 
removal  of  tumor{s), 
polyp<s).  or  other  lesion(s) 
by  hot  tMOfi  ~y  forceps  or 
bipolar  cautery 

44394         1         Colorx)scopy  through 

stoma;  with  rerrwvai  of 
tunKir(s),  polyp(s),  or 
other  tesion(s)  by  snare 
technique 

45308  1  Proctosigmoidosopy,  rigid; 

with  removal  of  single 
tumor,  polyp,  or  other  le- 
sion by  hot  biopsy  forceps 
or  bipolar  cautery 

45309  1  Proctosigmoidoscopy,  rigid; 

with  removal  of  single 
tumor,  polyp,  or  other  le- 
sion by  snare  technique 

45338  1         SignKudoscopy,  flexible; 

with  removal  of  tumor(s), 
polyp<s),  or  ottier  lesion(s) 
by  snare  technique 

45339  1         Sigmoidoscopy,  flexible; 

with  ablation  of  tumor(s), 
polyp(s),  other  tesion(s) 
not  amenable  to  removal 
by  hot  biopsy  forceps,  bi- 
polar cautery  or  snare 
technique 
45384         2         Colorwscopy,  flexible,  proxi- 
mal to  splenic  flexure; 
with  removal  of  tumor(s), 
polyp(s).  or  other  lesion(s) 
by  hot  biopsy  forceps  or 
bipolar  cautery 


4661 1  1         Anoscopy;  with  removal  of 

single  tumor,  polyp,  or 
ottief  lesion  by  snare 
technique 

49585         4         Repair  umbilical  hernia,  age 
5  or  over;  reducible 

LAPAROSCOPY/PERITONEOSCOPY/ 
HYSTEROSCOPY 


56360 

2 

Peritoneoscopy;  without  tH- 

56361 
56362 

3 
3 

opsy 
Peritoneoscopy;  with  biopsy 
Peritoneoscopy;  with  guided 

transhepatic 

clTOlangiography;  with  bi- 

56363 

3 

opsy 
Peritoneoscopy  with  guided 
transhepatic 

cholangiography;  with  bi- 
opsy 

EYE  AND  OCULAR  ADNEXA 

66172 


Fistulization  of  sclera  for 
glaucoma;  trabeculectomy 
ab  externo  with  scarring 
from  previous  ocular  sur- 
gery or  trauma  (includes 
injection  of  antiflbrotic 
agents) 
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BILLING  CODE  4120-01-P 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual  gnint 
applications 

Miime  of  SEP:  Clinical  .Sciences. 

Date:  February  22, 1995. 

Timtf:  R:3(\  a.m. 

Place:  River  Inn,  Wa.'shingfon.  DC. 

Contact  Person:  Dr.  Mushtaq  Khan. 
.Scientific  Review  Administrator.  533;i 
VVestbard  Ave..  Room  354B.  Bethesda.  MD 
20892,(301)594-7168. 

Name  of  SEP:  Biological  and  Phy.siological 
.Sciences. 

Date:  Febmnry  28-March  1. 1995. 

Time:  8:30  a.m.. 

Place:  St.  James  Hotel.  Washington,  D('. 

Contact  Person:  Dr.  Nancy  Pearson. 
.Scientific  Review  Administrator,  53;i3 
Westbard  Ave..  Room  425,  Bethesda,  MD 
20892,(301)594-9505. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote.  March  1.1995. 

Time:  8:30  a.m. 

Place:  Holiday  Inn.  Bethestla.  MD. 

Contact  Person:  Dr.  C^imilla  Day.  .Scientific 
Review  Administrator.  5333  Westbard  Ave.. 


Room  421C.  Bethesda.  MD  20892,  (301)  .594  - 

7389. 

Name  o/ SEP:  Biological  and  Physiological 
.Sciences. 

Dote:  March  2-3, 1995.  * 

Time:  8:30  a.m. 

Place:  St.  lames  Hotel,  Washington,  D('. 

Contact  Person:  Dr.  Nancy  Pearson, 
.Scientific  Review  Administrator,  5333 
VVestbard  Ave..  Room  425,  Bethesda.  MD 
20892,(301)594-9505. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Dale:  March  7, 1995. 

Time:  8:30  a.m. 

Place:  Holiday  Inn.  Chevy  (>hase,  MD. 

Contact  Person:  Dr.  Lilian  Pubols, 
S(  ientific  Review  Administrator,  5333 
VVestbard  Ave..  Room  306A,  Bethesda,  MD 
20892,(301)594-7325. 

Name  o/ SEP:  Clinical  Sciences. 

Dote;  March  14-15, 1995. 

Time:  8:30  a.m. 

r/oce;  Crowne  Plaza,  Rockville,  MD.  . 

Contact  Person:  Dr.  Sooja  Kim.  Scientific 
Review  Administrator.  5333  Westbard  Ave.. 
Room  348,  Bethc>sda,  MD  20892.  (IIOI)  594- 
7174. 

Name  of  SEP:  Clinical  Sciences. 

Date:  March  14-15. 1995. 

Ti/nr?:  8:30  a.m. 

Place:  Crown  Plaza.  Rockville,  MD. 

Contact  Person:  Dr.  Sooja  Kim,  .Scientific; 
Review  Administrator,  5333  Weslbafti  Ave., 
Room  348.  Bethesda,  MD  20892.  (301)  594- 
7174. 

The  meetings  will  be  closed  in  accordant  i' 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  materlaFand  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  discliMuru 
of  whif.h  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privai  y. 
(("atalog  of  Federal  Domestic  Assistance 
Program  No.s.  93. .306,  93.333.  93.337.  93. .393- 
93.391),  93.837-93.844,  93.846-93.878. 
93.892,  93.893,  National  Institutes  ot  Health. 
HHS) 

Dated:  January  18,  1995. 
Sasan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
\¥R  Doc.  95-189fi  Filed  1-25-95;  8:45  anij 

BILUNG  CODE  4144M)1-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  tiie 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  noticaj 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual  grant 
applications. 

Name  of  SEP:  Microbiological  and 
Ininninological  Sciences. 

D(i/f;  February  14.  1995. 


TWjp;  8:00  a.m. 

PMce:  Holiday  Inn.  Bethesda,  MD. 

Contact  Person:  Dt.  Marcel  Cons.  .Scientific 
Review  Administrator.  5333  VVestbard  Ave  . 
Rootn  403A.  Bethesda.  MD  20892,  (301)  594- 
721 6. 

Nlftme  of  SEP:  Behavioral  and 
Neujrosciences. 

DWe;  February  15. 1995. 

rime;  1:00  p.m. 

P<fice;  Georgetown  Inn.  Washington.  DC 

Contact  Person:  Dr.  Carole  Jelsoma. 
.Scientific  Review  Administrator.  5333 
Westbard  Ave..  Room  319B,  Bethesda.  MD 
20892.(301)594-7311. 

jVpme  o/ SEP;  Behavioral  and 
Neuh)sciences. 

Diife;  March  3,  1995. 

Time;  8:30  a.m. 

Phwe:  Pooks  Hill  .Marriott.  Bethesda.  MD. 

Contact  Person:  Dr.  Bob  VVeller.  Scientific 
Review  Administrator,  5333  VVestbard  .Ave.. 
Room  307,  Bethesda,  MD  20892.  (301)  594- 
734(^; 

Purpose/Agenda:  To  review  Small  Business 
Innovation  Research  Program  grant 
applications. 

jVJjfne  of  SEP:  Clinical  Sciences. 

D«i(e;  March  27-28.  1995. 

Time:  8:30  a.m. 

P/jice;  Crowne  Plaza.  Rockville.  .MD. 

Contact  Person:  Dr.  Gertrude  McFarland. 
.Scientific  Review  Administrator.  5333 
VVestbard  Ave.,  Room  52,  Bethesda.  MD 
20892.  (301)  594-7080. 

Tlje  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(r;)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337.  93.393- 
93.396.  93.837-93.844.  93.846-93.878. 
93.892.  93.893,  National  Institutes  of  Health, 
HH.S) 

Ddted:  January  18. 1995. 
Sasan  K.  Feldman, 

Committee  Management  Officer.  XIH. 
IFR  poc.  95-1895  Filed  1-25-95:  8:45  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-068-95-1 990-02] 

Termination  of  Emergency  Closure  ot 
Public  Lands;  California 

AGENCY:  Bureau  of  Land  Management. 
Department  of  the  Interior. 
ACTION:  Termination  of  the  April  IH. 
1994  emergency  closure  of  certain 
public  lands  to  placer  dry  wash  and 
sluice  mining  without  prior  approval  of 


JMI 


the  Bureau  of  Land  Management  [,59  FR 
78:  pp.  19202-19203]. 

SUMMARY:  The  April  18,  1994  emergency 
closure,  issued  under  Title  43,  Code  of  ' 
Federal  Regulations,  §8364.1,  was 
necessary  to  stop  a  rapid  increase  in 
unauthorized  placer  mining  within  a 
29,100  acre  area  of  public  lands  located 
approximately  1.S  miles  north  of 
Barstow,  California.  This  unauthorized 
mining  was  severely  impacting 
designated  critical  habitat  of  the  desert 
tortoise,  a  federally  listed  threatened 
species  under  the  Endangered  Species 
Act  of  1973  (as  amended),  and  was 
causing  undue  impairment  to  scenic, 
scientific  and  environmental  values  in 
this  portion  of  the  California  Desert 
Conservation  Area. 

Since  issuance  of  this  closure,  the 
BLM  has  achieved  compliance  with  the 
applicable  laws  pertaining  to  mining  in 
this  area.  This  closure,  therefore,  is 
determined  to  be  unnecessary.  However, 
the  BLM  will  vigorously  pursue 
administrative,  civil  and/or  criminal 
actions  again.st  any  renewal  of  these 
unauthorized  placer  drywash  and  sluice 
mining  activities. 

DATES:  This  termination  action  becomes 
effective  January  20,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Kalish  of  the  Barstow  Resource  Area 
(Tel.  619-2.55-8716). 

Dated:  January  20.  1995. 
Tim  Read. 

Acting  Area  Manager. 

IFR  Doc.  95-1945  Filed  1-25-95;  8:45  am] 

BILLING  CODE  4310-4(M> 

[CO-050-1 150-04] 

Seasonal  Closure 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Sea.sonal  Closure  of 
Cathedral  Spires  and  Dome  Rock  in 
Jefferson  County,  Colorado  to  all  public 
use  from  March  1  through  July  31. 

SUMMARY:  Notice  is  hereby  given  that 
effective  March  1.  1995,  public  lands 
described  below  are  closed  to  all  public 
use,  under  the  authority  and 
requirement  of  43  CFR  8364.1.  and  in 
conformance  with  the  principles 
established  by  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Land  Policy  and 
Management  Act  of  1976.  This  closure 
affects  320  acres  of  public  lands  in 
Jefferson  Countv  located  in  T.  7  S.,  R. 
70  \V..  6th  PM,  Sec.  19:  SWV^  SE'A. 
SE",  SWV4.  Sec.  20:  W'/^  E'/j.  SE"  4 
N\VV4.  and  the  NE'A  SW  4.  The 
purpose  of  this  closure  i<>  to  protect 


critical  nesting  habitat  for  the  federally 
listed  endangered  peregrine  falcon. 
These  restrictions  do  not  appiv  to 
emergency,  law  enforcement  and 
Federal,  State  or  other  governmental 
personnel  who  are  in  the  area  for  official 
or  emergency  purposes  and  w  ho  are 
expressly  authorized  or  otherwise 
officially  approved  by  BLM.  Any  person 
who  fails  to  comply  with  this  closure 
order  will  be  subject  to  the  penalties 
provided  by  43  CFR  8360.0-7  which 
includes  fines  not  to  exceed  SlOOO  and/ 
or  imprisonment  not  to  exceed  12 
months.  Notice  of  this  closure  will  be 
posted  at  the  site  and  at  the  Canon  Citv 
Di.strict  Office. 

DATES:  This  closure  is  in  effect  from 
March  1  to  July  31  and  shall  renioin  in. 
effect  unless  revised,  revoked  or 
amended. 

ADDRESSES:  Comments  can  be  directed 
to  the  Area  Manager,  Royal  Gorge 
Resource  Area,  3170  East  Main,  Canon 
City,  CO  81212  or  District  Manager, 
Canon  City  District  Office,  3170  East 
Main.  Canon  City.  CO  81212. 
FOR  FURTHER  INFORMATION  CONTACT: 
Area  Manager  at  (719)  27.5-0631. 
Donnie  R.  Sparlcs. 
District  Manager. 

IFR  Doc.  95-1985  Filed  1-2.5-95;  8:45  ami 
BILLING  CODE  4310->IB-M 


[CA-930-5410-00-B032;  CACA  30663] 

Conveyance  of  Mineral  Interests  in 
California 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Segregation. 

SUMMARY:  The  private  land  described  in 
this  notice,  aggregating  120.00  acres,  is 
segregated  and  made  unavailable  for 
filings  under  the  general  mining  laws 
and  the  mineral  leasing  laws  to 
determine  its  suitability  for  conveyance 
of  the  reserved  mineral  interest 
pursuant  to  section  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  2l",  1976. 

The  mineral  interests  will  be 
conveyed  in  whole  or  in  part  upon 
favorable  mineral  examination. 

The  purpose  is  to  allow  consolidation 
of  surface  and  subsurface  of  minerals 
ownership  where  there  are  no  known 
mineral  values  or  in  those  in.stances 
where  the  reservation  interferes  with  or 
pret.ludes  appropriate  nonmineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
mineral  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Sieckman,  California  State 
Office.  Federal  Office  Building.  28011 
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Cottage  Way,  Room  E-2845, 
Sat.ramento,  California  95825,  (Qlfi) 
979-28.58.  Serial  No.  CACA  .10663. 

T.  38  N..  R.  9  E..  Mount  Diablo  Meridian. 
.Sec.  30.  N'/jNE'A,  .SVV'ANE'A. 

("jiunty — La.ssen 

Minerals  Reservation — All  ixKil  and  other 
minerals. 

Upon  publii;atlon  of  this  Notice  of 
Segregation  in  the  Federal  Register  a.s 
provided  in  43  CFR  272().l-l(b),  the 
mineral  interests  owned  by  the  United 
States  in  the  private  lands  covered  by 
the  application  shall  be  segregated  to 
the  extent  that  they  will  not  be  subject 
to  appr,)[)riation  under  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  of  the  application  shall  terminate 
by  publication  of  an  opening  o.-^der  in 
the  Federal  Register  specifying  the  date 
and  time  of  opening;  upon  issuance  of 
a  patent  or  other  document  of 
conveyance  to  such  mineral  interest;  or 
two  years  from  the  date  of  publication 
of  this  notice,  whichever  otunirs  first. 

Dated:  |anuar>'  18,  19«.S. 
Nancy ).  Alex, 
Chief.  Lunds  Section. 

H-R  D()( .  95-1994  Fi!i:d  l-2.=>-9.5,  8:45  anil 
BILUNG  CODE  4310-40-P 


[ID-942-04-1 420-00] 


Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaiio 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  eflettive 
9:30  a.m.,  January  17, 1995. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  .south 
boundary  and  subdivisional  lines,  T.  15 
S.,  R.  43  E.,  Boise  Meridian,  Idaho, 
Group  No.  889,  was  accepted,  January 
12, 1995. 

This  survey  was  exec;uted  to  meet 
certain  admini.strative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  desi:ribed  land  nmst  be  stmt 
to  the  Chief,  Branch  of  Cada.stral  Survey, 
Idaho  State  Office,  Bureau  of  Lind 
Management,  3380  Americana  Terrace, 
Boise,  Idaho.  8370B. 

Dated:  |anuary  17, 1995. 
Gary  T.  Oviatt, 

Acting  Chief.  Qidastml  Surveyor  for  Idaho. 
jFR  Dot.  95-1986  Filed  1-25-95;  8:45  am) 

BILU»4G  CODE  4310-GG-M 


[MT-060-05-1430-011 

Notice  of  Public  Meetings  on  a 
Withdrawal  Proposal  for  the  Sweet 
Grass  Hills;  Liberty  and  Toole 
Counties,  Montana 

agency:  Bureau  of  Land  Management, 
Department  of  the  Inferior. 

ACTION:  Notice  of  public  meetings. 

SUI»«MARY:  The  Bureau  of  Land 
Management  (BLM)  proposes  to 
withdraw  for  a  term  of  20  years  up  to 
19,764.74  acres  of  public  mineral  estate 
for  protection  of  the  unique  resources 
within  the  Sweet  Grass  Hilis  Area  of 
Critical  Environmental  Concern.  The 
purpose  of  the  proposed  withdrawal  is 
to  protect  areas  of  traditional  spiritual 
importance  to  Native  Americans  and 
aquifers  that  provide  potable  water  in 
the  area.  Notice  is  hereby  given  that  four 
public  meetings  will  be  held  in 
connection  with  the  proposed 
withdrawal.  The  public  meetings  fulfill 
the  requirements  under  43  CFR  part 
2310.3-l(c)(2). 

Public  participation:  Public  meetings 
on  the  proposed  withdrawal  will  be 
held  at: 

Shelby.  MT.  Shelby  High  School 
Auditorium,  February  27, 1995,  7 
p.m.: 

Browning,  MT,  Browning  High  School 
Annex,  February  28,  1995,  7  p.m.; 

Chester,  Montana,  Chester  High  School 
Auditorium,  March  1,  1995,  7  p.m.; 
and 

Rocky  Boy,  MT,  Community  Hall. 
March  2, 1995,  10  a.m. 

ADDRESSES:  Comments  on  the 
withdrawal  proposal  should  he 
addressed  to  Richard  Hopkins,  Area 
Manager,  Great  Falls  Resource  Area.  812 
14th  St.  N.,  Great  Falls,  MT  59401. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tad  Day,  Team  Lead,  Great  Falls 
Resource  Area,  812  14th  St.  N.,  Great 
Falls,  MT  59401,  406-727-0503. 

SUPPLEIMENTARY  INFORMATION:  In  August 
1993,  the  BLM  segregated  the  Federal 
mineral  estate.in  the  Sweet  Grass  Hills 
for  a  2-year  period  which  closed  the 
area  to  the  location  of  new  mining 
(Iffims  until  Augu.st  1995  (Federal 
Register,  Volume  58,  No  147,  page 
41289,  August  3,  1993). 

Dated:  )anuary  17.  1995. 
B.  Gene  Miller. 
|FR  D«x;.  95-1899  Filed  1-25-95;  8:45  ain| 

BILLING  COOE  43tO-ON-M 


[OR-943-4210-06;  GP5-060:  OR-50874. 
OR-51194] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Oregon 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
182.38  acres  of  public  land  for 
protection  of  the  Floras  Lake  and  I  ost 
Lake  addition  to  the  New  River  Area  of 
Critical  Environmental  Concern  near 
Bandon.  Oregon.  This  notice  closes  the 
lands  for  up  to  two  years  from  surface 
entry  and  mining.  The  lands  will  be 
opened  to  mineral  leasing  subject  to  any 
lemporar\-  segregation  of  record 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
April  26,  1995. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Oregon/ 
Washington  State  Director,  BLM,  P.O. 
Box  2965,  Portland,  Oregon  97208- 
2965. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Sullivan,  BLM  Oregon/ 
Washington  State  Office.  503-952-«il71 
SUPPLEMENTARY  INFORMATION:  On 
December  23, 1994,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described  lands 
from  settlement,  sale,  location,  and 
entry  under  the  general  land  laws, 
including  the  United  States  mining  laws 
(30  U.S.C.  Ch.  2  (1988)),  but  not  the 
mineral  leasing  laws,  subject  to  valid 
existing  rights: 

Willamette  Meridian 

fVoro.s  i^j/ip 

T.  Ill  .S..R.  15VV..- 

St'.c.  7.  lot  1: 

Sec.  8,  lots  3,  4.  5,  and  6. 

To  include  any  accretion  of  land,  the  area 
d(!S(:ril.ed  contains  approximately  111.48 
acres  in  Chirr\'  County 

Lost  Lciku 

T.  29.S.,R.  15  \V., 

.Sec.  ;I5  NV^NE'ANE'A; 

.Sec.  36,  NWV4NVVV4  and  that  portion  of 
the  NEV4NWV4  beginning  at  the 
.southwest  corner  of  the 
NW'ANE'ANW'A  of  Sec.  36.  T.  29  .S..  K. 
15  W..  and  nmning  thence  north  along 
the  west  line  of  the  NE'ANW'A  of  said 
•Sec.  36  a  distance  of  300  feet;  thence  ea.st 
paralhfl  to  the  north  line  of  said  .Sec.  Hfi 
a  distance  of  2,50  feet;  thence  south 
parallel  to  the  west  line  of  the 
NE'/4NVVV4  of  said  .Sec.  36  a  distance  o! 
300  ft!Ct;  thence  west  along  the  south 
lK)undar>  of  the  NW'ANE'aNW'A  of  said 
.Sec.  36  a  distance  of  250  feet  to  the  point 
of  besinning;  AND  Beginning  at  the 
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southwest  corner  of  the  NE'aNW'A  of 
Sec.  36.  T.  29  S.,  R  15  W.,  proceeding 
thence  east  634  feet;  thence  north  420 
feet  to  Berg  Road;  thence  westerly  along 
said  road  52  feet,  more  or  less,  to  the 
southwest  corner  of  piopertv  conveyed 
in  Book  193.  Page  489,  Deed  Records  of 
Coos  County,  Oregon;  thence  north  242 
feet,  more  or  less,  to  the  northwest 
corner  of  property  conveyed  in  B(X)k 
193.  Page  489,  Deed  Records  of  Cxjos 
County,  Oregon;  thence  west  523  feet  to 
the  west  line  of  the  NE'ANW 'A  of  said 
section:  thence  south  662  feet  to  the 
southwest  corner  of  the  said  NEV4NVVV4 
and  the  point  of  beginning.  SAVING 
AND  EXCEPTING  that  part  subject  to  the 
right  of  way  of  the  said  Berg  Road. 

The  area  descril)ed  contains  70.90  acres  in 
(toos  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  recreational 
values,  cultural  sites,  wetlands,  and 
endangered  species  habitat. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
State  Director  at  the  address  indicated 
above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
aroposed  withdrawal.  All  interested 
larties  who  desire  a  public  meeting  for 
he  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
Written  request  to  the  State  Director  at 
the  address  indicated  above  within  90 
days  from  the  date  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
ivill  be  held,  a  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  two  years  from  the 
(late  of  publication  of  this  notice  in  the 
] federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
spplication  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Temporary  land  uses  that  may  be 
permitted  by  the  authorized  officer 
during  the  period  of  temporary 
segregation  include  leases,  licenses, 
[lermits,  rights-of-way,  and  disposal  of 
nineral  or  vegetative  resources  other 
t  \\an  under  the  mining  laws. 

Dated:  January  19, 1995. 

IlobertD.  DeVioey,  Jr., 

J  \cting  Chief.  Branch  of  Realty  and  Records 
i  9rvices. 

||=te  Doc.  95-1999  Filed  1-25-95;  8:45  am] 

BILLING  COOE  431I>-3;MI 


[WY-930-1 430-01;  WYW  128871] 

Notice  Of  Amendment  to  a  Proposed 
Withdrawal;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


JMI 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  proposed  in  a 
Federal  Register  notice  dated  June  3, 
1993,  to  withdraw  public  lands  and 
minerals  to  protect  important  recreation, 
scenic,  riparian,  and  wildlife  resource 
values  along  the  Snake  and  Gros  Ventre 
Rivers  near  Jackson,  Wyoming.  The 
amendment  proposes  a  10  year 
withdrawal  term,  instead  of  20  years,  in 
order  to  coincide  with  the  expected 
completion  of  land  use  planning.  It  also 
proposes  the  lands  remain  open,  instead 
of  closed,  to  disposal  by  sale,  exchange, 
or  Recreation  and  Public  Purposes  Act 
conveyance. 

EFFECTIVE  DATE:  Januar>'  26,  1995. 
Comments  must  be  received  by 
February  27,  1995. 
ADDRESSES:  Comments  and  requests 
should  be  sent  to  the  Wyoming  State 
Director,  BLM.  PO  Box  1828.  Cheyenne, 
Wyoming  82003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arlan  Hiner,  Pinedale  Resource  Area 
Manager.  Box  768,  Pinedale.  Wyoming 
82941, (307)  367-4358. 
SUPPLEMENTARY  INFORMATION:  Analysis 
of  the  proposal  identified  a  need  for 
having  the  term  of  the  withdrawal 
coincide  with  when  land  use  planning 
is  expected  to  be  completed,  and  also 
retain  the  option  of  being  able  to 
dispose  of  land.  The  original  proposal 
assumed  land  use  planning  would  be 
completed  within  2  years,  and  that  a  20 
year  withdrawal  term  would  be 
appropriate.  Because  of  other 
commitments,  land  use  planning  is  now 
expected  to  be  completed  within  10 
years,  and  the  term  of  the  withdrawal 
should  coincide  with  completion  of  the 
land  use  plan,  which  will  decide  the 
need  and  extent  for  future  withdrawals. 
The  proposed  withdrawal  would  close 
public  lands  and  minerals  to  settlement, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights.  The  amendment 
would  change  the  proposal  such  that 
certain  types  of  land  disposals  are 
allowed. 

For  a  period  of  30  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
amendment  may  present  their  views  in 
writing  to  the  Wyoming  State  Director  of 
the  Bureau  of  Land  Management. 


Dated:  January  18. 1995. 
Robert  A.  Bennett, 

Acting  Statf  Dirt-ctor. 

IFR  Doc.  95-1992  Filed-1-25-95;  8:45  am) 

BILLING  CODE  4310-22-P 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  Following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  .^ct  of 
1973,  as  amended  (16  U.S.C.  1531,  ef 
seq.y. 

Applicant:  Crei2,ijT\  Lille.  Auburn.  CA,  I'RT- 
798039 

The  applicant  requests  a  permit  to 
import  one  female  captive-bred 
chimpanzee  {Pan  troglod\ies)  for  the 
purpose  of  enhancement  of  the  species 
through  breeding  and  conservation 
education. 

Applicant:  Dr.  Patricia  Wainright.Cook 
Campus,  Rutgers  University.  Sew 
Brunswick.  NJ.  PRT-798252 

The  applicant  requests  a  permit  to 
import  dropped  feathers  and  tissue 
samples  from  captive-held  and  road- 
killed  Cayman  Brae  parrot  lAmazona 
leucocephalo  hesterna]  and  Cayman 
Island  parrot  (Amazona  leucocephalo 
coyivanensis]  being  held  by  the 
National  Trust  for  the  Cayrnan  Islands 
for  scientific  research. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Servi(;e.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  420(c),  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  anv 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive.  Room  420-(c).  Arlington, 
Virginia  22203.  Phone:  (703/358-2104), 
FAX:  (703/358-2281). 

Dated:  januar>' :;0.  1995. 
Caroline  Anderson. 

.Acting  Chief  Bmnrh  of  Permits.  Office  of 

Management  Authority. 

IFR  D(x:.  95-1910  Filed  1-25-95:  8:45  am) 

BILLING  COOE  4310-«S-P 
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Receipt  of  Application(s)  for  Permit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  et  seq.) 

PRT-796164 

Applicnnt:  Dr.  Keith  A.  Arnold.  Keith  A. 
Arnold  Company.  Br>'an.  Texas 

The  applicant  requests  a  permit  to 
include  take  activities  for  the  Back- 
capped  vireo  (Vireo  atricapillus)  and 
Golden-cheeked  warbler  (Dendroica 
chrysoparia)  for  the  purpose  of  scientific 
research  and  enhancement  of 
propagation  and  survival  of  the  species 
as  prescribed  by  Service  recovery 
documents. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  A.ssistant 
Regional  Director,  Ecological  Services, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1306.  Albuquerque.  New  Mexico  87103, 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  for  the 
date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (See 
ADDRESSES  above.) 
Susan  MacMullin, 
Acting  Hegional  Director,  Region  2, 
Albuquerque,  New  Mexico. 
IFR  Doc.  95-1946  Filed  1-25-95;  8:45  ami 

BiLUNG  CODE  4310-65-M 


Receipt  of  Appllcation(s)  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.]. 

PRT-797464 

Applicant:  Kenneth  Ward  Kreitner.  Bastrop, 
Texas 

The  applicant  requests  a  permit  to 
include  take  activities  for  Houston  toad 
(Bufo  houstonensis)  for  the  purpose  of 
scientific  research  and  enhancement  of 
propagation  and  survival  of  the  species 
as  prescribed  by  Service  recovery 
documents. 

PRT-798170 

Applicant:  Patricia  S.  Roller 


The  applicant  requests  a  permit  to 
include  taken  activities  for  the  Pima 
pineapple  cactus  [Coryphantha  scheeri 
var.  robustispina)  for  the  purpose  of 
scientific  research  and  enhancement  of 
propagation  and  survival  of  the  species 
as  prescribed  by  Service  recovery 
documents. 

ADDRESS:  Written  data  or  comments 
should  be  submitted  to  the  A.ssistant 
Regional  Director,  Ecological  Services, 
U.S.  Fish  and  Wildlife  Ser\ice,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103, 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  of  the 
date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (See  ADDRESS 
above.) 

Susan  MacMullin, 
Acting  Regional  Director,  Region  2, 
Albuquerque.  New  Mexico. 
IFR  Doc.  95-1947  Filed  1-25-95;  8;45  am) 

BILLING  CODE  4310-6$-M 


U.S.  Geological  Survey 

Studies  of  Chemical  Mobility  of  Gold 
and  Ore-Related  Elements;  Nevada 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Geological  Survey  has  accepted 
from  Pinson  Mining  Company  a 
contribution  of  $5,000  to  support 
hydrogeochemical  studies  of  the 
chemical  mobility  of  gold  and  ore- 
related  elements  to  ground-water 
systems  associated  with  buried  gold 
deposits  in  northern  Nevada. 

DATES:  This  notice  is  effective  January 
26, 1995. 

ADDRESSES:  Information  on  the  work  is 
available  to  the  public  upon  request  at 
the  following  location:  U.S.  Geological 
Survey,  Branch  of  Geochemistry,  Box 
25046,  Denver  Federal  Center.  MS-973, 
Lakewood,  Colorado  80225-0046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  David  Grimes  of  the  U.S.  Geological 
Survey,  Branch  of  Geochemistrj',  at  the 
address  given  above;  telephone  303/ 
236-5510. 

|ohn  R.  Filson. 

Acting  Chief  Geologist. 

IFR  Doc.  95-1898  Filed  1-25-95;  8:45  ami 

BILLING  CODE  4310-31-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-434  (Sub.  No.  IX)] 

Winchester  &  Western  Railroad 
Company — Abandonment  Exemption — 
in  Cumberland  County,  NJ 

Winchester  &  Western  Railroad 
Company  (WWNJ),  a  class  III  railroad, 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon 
approximately  7000  feet  of  rail  line, 
between  milepost  47.5  and  milepost 
49.5,  in  Cumberland  County,  NJ. 

WWNJ  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  that  will  need  to  be  rerouted;  (3) 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  State  or 
local  government  entity  acting  on  behalf 
of  such  user)  regarding  cessation  of 
service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  the  requirements  at 
49  CFR  1105.7  (environmental  report), 
49  CFR  1105.08  (historic  report),  49  CFR 
1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  is  filed,  this  exemption 
will  be  effective  on  February  25.  1995, 
unless  stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),z  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  February  6, 
1995.^  Petitions  to  reopen  and  requests 


'  The  Commi.ssion  will  grant  a  slay  if  an  informed 
decision  on  cnvironmenlal  issues,  (whether  raised 
by  a  party  or  by  the  Commission  in  its  independent 
investigation),  cannot  be  made  prior  to  the  effective 
dale  of  the  notice  of  exemption.  See  Exemption  of 
Ou(-o/ -Service  Rail  Unes.  5  I.C.C.2d  377  (1989). 
Any  request  for  a  stay  should  be  filed  as  soon  as 
possible  .so  that  the  Commission  may  review  and 
act  on  the  request  before  the  exemption's  effective 
date. 

-  See  Exempt,  of  Hail  .abandonment — Offers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1987). 

'The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so 
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fior  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  February  15, 
1995,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Jo  A. 
DeRoche,  Weiner,  Brodsky,  Sidman  & 
Kider,  P.C,  1350  New  York  Ave.,  N.W., 
Suite  800,  Washington,  DC  20005. 

If  the  notice  of  exemption  contains 
felse  or  misleading  information,  the 
Exemption  is  void  ab  initio. 

WWNJ  has  filed  an  environmental 
report  which  addresses  the 
aibandonment's  effects,  if  any,  on  the 
EHivironnient  and  historic  resources.  The 
Section  of  Environmental  Analysis 
!SEA)  will  issue  an  environmental 
Jissessment  (EA)  by  January  31.  1995. 
[fiterested  persons  may  obtain  a  copy  of 
lie  EA  by  writing  to  SEA  (Room  3219, 
interstate  Commerce  Commission, 
iVashington.  DC  20423)  or  by  calling 
31aineKaiser,  Chiefof  SEA,'at  (202) 
9(27-6248.  Comments  on  environmental 
i|id  historic  preservation  matters  must 
3je  filed  within  15  days  after  (he  EA  is 
iiailabie  to  the  public. 

Environmental,  historic  preservation, 
iiblic  use,  or  trail  use/rail  banking  ' 
;Dnditions  will  he  imposed,  where 
ippropriate,  in  a  sub.sequent  decision. 

Decided:  )anuar\'  20, 1995. 

By  the  Commission.  David  .M.  Konschnik. 
Director,  Office  of  Procrcdings. 
/emon  A.  Williams, 
)'  'cretun: 
PR  Doc.  95-1961  Filc-d  1-25-95;  8:45  am) 

•ILLING  CODE  7035-01-P 


>EPARTMENT  OF  JUSTICE 
3tice  of  Lodging  of  Consent  Decree 

In  accordance  with  Departmental 
iblicy.  28  CFK  §  50.7,  notice  is  hereby 
liven  that  on  January  11,  1995,  a 
roposed  Consent  Decree  in  United 
'tates  v  Caribbean  Petroleum 
Corporation,  Civil  No.  95-1028(PG), 
as  lodged  with  the  United  States 
'Sstrict  Court  for  the  Di.slrict  of  Puerto 
Jco.  The  proposed  Consent  Decree 
ttles  the  United  States'  claims  that  the 
*fendant  had  violated  provisions  of  the 
lean  Air  Act.  The  defendant  operates 
crude  oil  refinery  located  in  Bayamon, 
uerto  Rico. 

Under  the  terms  of  the  Consent 
lecree,  the  defendant  will  pay  a 
1350,000  civil  penalty.  The  defendant 
vvill  also  be  required  to  comply  with  the 
t;rms  of  the  fuel  oil  and  gas  limitations 
and  record-keeping  requirements  of  its 
PSD  Permit  and  with  those  provisions  of 


the  New  Source  Performance  Standards 
for  Petroleum  Refineries  and  the 
Regulation  for  the  Control  of 
Atmospheric  Pollution  alleged  in  the 
complaint  to  have  been  violated. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Caribbean 
Petroleum  Corporation,  D.O.J.  Ref.  90- 
5-2-1-1848. 

The  propo.sed  Consent  Decree  may  be 
examined  at  the  Region  II  Office  of  the 
United  States  Environmental  Protection 
Agency,  26  Federal  Plaza,  New  York. 
NY  10278  and  at  the  Environmental 
Enforcement  Section  Document  Center, 
1120  G  Street,  N.W.,  4th  Floor, 
Wasliington,  D.C.  20005  (202  624-0892). 
A  copy  of  the  proposed  Con.sent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section  Document  Center,  1120  G 
Street,  N.W.,  4th  Floor.  Washington. 
D.C.  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  ,S6.25  (25  cents 
per  page  reproduction  cost)  made 
payable  to  Consent  Dec  rr-e  Library. 
Bruce  S.  Gelber. 

Acting  Chief  Envirnnmentcil  Enforcement 
Sfclinn.  Environmental  and  Natural 
Rpyources  Division. 
IFR  Doc.  95-1995  Filed  1-25-95:  8:45  am| 

BILLING  CODE  441IM)1-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  C.F.R.  §  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  iii 
United  States  v.  Masonite  Corporation, 
Civil  Action  No.  C  95  0189  DLJ  (N.D. 
Cal.),  was  lodged  on  Januar\-  1 7,  1995 
with  the  United  States  Distiict  Court  for 
the  Northern  District  of  California.  In 
the  complaint  in  that  action,  the  United 
States  seeks  from  defendant  Masonite 
Corporation  ("Masonite")  civil  penalties 
and  injunctive  relief  under  Section 
113(b)  oftheCleanAirAct  (the  "Act"), 
«42  U.S.C.  7413(b),  for  Masonite's  failure 
to  obtain  a  prevention  of  significant 
deterioration  permit  before  commencing 
construction  activities  for  a  major 
modification  to  its  Ukiah,  California   - 
facility  and  for  violations  of  a  permit 
governing  operations  of  a  boiler  at  the 
facility. 

The  proposed  consent  decree  requires 
Masonite  to  obtain  a  PSD  permit,  to 


comply  with  specified  emissions  limits 
and  operating  practices  until  issuance  of 
the  permit,  to  comply  with  the  terms  of 
its  boiler  permit,  and  to  pay  a  civil 
penalty  of  $600,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attornev 
General  for  the  Environment  and 
Natural  Resources  Division.  U.S. 
Department  of  Justice,  P.O.  Box  7611. 
Washington,  DC  20044;  and  refer  to 
United  States  v.  Masonite  Corporation, 
DOJ  Ref.  #90-5-2-1-1847. 

The  proposed  consent  decree  mav  be 
e.xamined  at  the  office  of  the  United 
States  Attorney.  Northern  District  of 
California,  450  Golden  Gate  Avenue. 
San  Francisco,  California  94102:  at  the 
Region  IX  office  of  the  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  California  94105;- 
and  at  the  Consent  Decree  Librarv.  1120 
G  Street.  N.W.,  4th  Floor,  Washington. 
DC  20005,  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library'  1120  G  Stieet. 
N.W.,  4th  Floor.  Washington.  DC  2(i005 
In  requesting  a  copy  please  refer  to  the 
referenced  ca.se  and  enclose  a  ch(-c:k  in 
the  amount  of  SH.OO  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Librarv. 
Joel  Nf .  Cross, 

Aiting  Chief.  Envirnnmental  Enforcement 
Section.  Envirnnmeni  and  .Xcturiil  Resnunes 
Division. 

IFK  D.X.  95-1996  Fil.ul  1-25-95;  8:45  iimj     " 
BILLING  CODE  MIO-OI-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980 

Consistent  with  the  policies  expn-ssed 
in  Section  122(d)(2)(B)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  CCERCLA').  42  U.S.C. 
9622(d)(2)(B),  and  28  C.F  R.  §  50.7. 
notice  is  hereby  given  that  on  January 
10,  1995,  a  proposed  Consent  Decree  in 
United  States  v.  Alaskan  Batter\' 
Enterprises.  Inc..  Civil  Action  No.  A92- 
606  (D.  Alaska),  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Alaska.  This  Consent  Dec:ree 
resolves  the  United  States'  claims  in  thi; 
action  against  Sears,  Roebuck  and  Co. 
("Sears")  regarding  its  liability  under 
Sections  107(a)  and  113(g)  of  CERCLA. 
42  U.S.C.  §§  9607(a)  and  9613(g).  for 


%slQ 
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response  costs  incurred  by  the  United 
Stales  in  connection  with  the  Ahiskan 
Battery  Enterprises  Supfrtiind  Site  in 
Fairbanks.  Alaska.  The  Decree  also 
resolves  the  counterclaims  brought  by 
SeMTS  against  the  Unilf>d  States. 

Thvj  Decree  requires,  intfi  aim.  that 
Sears  reimburse  the  Unitud  States' 
response  costs  in  the  amount  of 
$fifi4.759.on  plus  prejuiltiment  intcre.st 
houi  May  1.  Ti94  thro;ij;h  the  date  of 
paynient.  Sears  is  obiigate;!,  ten  days 
after  entr>'  of  the  Decree,  to  stipulate  to 
the  (lisniis.sal  with  prejudice  of  its 
counterclaims  again.st  the  UnHed  States; 
the  United  States  is  obligated,  ten  days 
after  all  payments  have  been  received, 
to  dismiss  its  claims  against  Sears  with 
prejudice,  however  the  Decree  does 
contain  a  reopener  that  permits  the 
United  States  to  in.stitute  additional 
proceedings  to  require  that  Sears 
perform  further  response  actions  or  to 
reimburse  the  United  States  for 
additional  costs  ofrespon.se  in  certain 
situations.  The  Decree  provides  Sears 
the  contribution  protection  afforded  by 
Section  113(0(2)  of  CERCLA.  42  U.S.C. 
961.1(fl(2). 

The  Department  of  justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Wa.shington.  DC.  20.^)30.  and 
should  refer  to  Unitt^d  Statas  v.  Alaskan 
Battery  Enterprises.  Inc..  D.J.  No.  90-11- 
.3-726A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Alaska,  Room  253,  Federal  Building  and 
U.S.  Courthouse.  222  West  Seventh 
Avenue,  Anchorage.  Alaska  99513- 
/.Sfi?;  the  Region  10  Office  of  the 
Environmental  Protection  Agency.  1200 
Sixth  Avenue.  Seattle,  Washington 
9H101;  and  at  the  Consent  Decree 
Library.  1120  G  Street,  N  \V.,  4(h  Floor, 
Washington,  DC.  20005  (Tel:  202-624- 
0892).  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 
1120  G  Street,  N.W.,  4th  Floor. 
Wa.shington.  DC.  20005.  In  requesling a 
copy,  please  enclose  a  check  in  the 
amount  of  $5.75  (25  cents  per  pr.ge 
reproduction  cost)  payable  to  Consent 
Decree  Library'. 
loe:  Gross. 

Acting  Chief.  Envirnnm^^nt(|l  Enforcfirient 
Seirtion.  Environment  and  Natunil  R'^snitrfes 
Divi-iion. 

'.VK  Ckx:.  95-1997  Fil»;d  1-25-95,  8:4'.  ami 
IBILLINQ  CODE  4410-01-M 


Antitrust  Division 

U.S.  V.  Vision  Service  Plan;  Proposed 
Final  Judgment  and  Competitive 
Impact  Statement 

Noti';e  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  section  16(b)  through  (h).  that 
a  proposed  Final  Judgment,  a 
Stipulation,  and  a  Competitive  Impact 
Statement  have  been  filed  with  the 
United  States  District  Court  for  the 
District  of  Columbia  in  United  States  of 
America  v.  Vision  Service  Plan.  Case 
No.  1:49CV02693. 

The  Complaint  in  the  case  alleges  that 
Vision  Service  Plan  (VSP)  entered  into 
so-called  "most  favored  nation'" 
agreements  with  its  panel  doctors  in 
unrea.sonable  restraint  of  trade,  in 
violation  of  set:tion  1  of  the  Sherman 
Act.  15  U.S.C.  1,  by  effectively 
restricting  the  willingness  of  panel 
doctors  to  discount  fees  for  vision  care 
services  and  substantially  reducing 
discounted  fees  for  vision  care  services. 

The  proposed  Final  Judgment 
eliminates  VSP's  most  favored  nation 
clause  and  enjoins  VSP  from  engaging 
in  other  actions  that  would  limit  future 
discounting  by  its  participating  doctors. 

Public  comment  on  the  proposed 
Final  Judgment  is  invited  within  the 
statutory'  60-day  comment  period.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  Gail  Kursh,  Chief; 
Professions  &  Intellectual  Property 
Section.  Department  of  Justice,  Antilru.st 
Division;  600  E  Street.  NW..  Room  9300; 
Washington.  DC  20530  (telephone:  (202) 
307-5799). 
Constance  K.  Robinson. 
Director  of  Openitions,  Antitrust  D/vAsvon. 

In  the  ITnited  States  District  Court  for 
the  District  of  Columbia 

United  Sta'es  of  America,  c/o  Antitrust 
Division.  Dt^prtrtment  of  lustice.  600  E  Street. 
NW..  Wasliington.  IX:  20530,  Plaintiff,  vs. 
Vision  Service  Plan.  3333  Qualify  Drive, 
Rancti  Ojrdeva,  CA  95670,  Defendant,  ('.ase 
Number  1:94CV02693.  )udse:  Thomas 
Pfefieid  I'dckson.  Dei;k  Type:  Antitrust.  Date 
SfHmp:  12/15/94." 

Complaint 

The  United  Slates  of  America,  acting 
under  the  direction  ot  the  Attorney 
General  of  the  United  States,  brings  this 
<  ivil  action  to  obtain  equitable  anti  other 
relief  against  the  defendant  named 
henun.  and  complains  and  alleges  as 
follows: 


/ 

Jurisdiction  and  Venue 

1.  This  Complaint  is  filed  b\  the 
United  States  under  section  4  of  the 
Sherman  Act,  15  IIS.C.  4,  as  amended, 
to  prevent  and  restrain  a  continuing 
viol-ition  by  the  Defendant  of  section  1 
of  the  Sherman  Act,  15  U.S.C.  1. 

2.  The  Dt;fend:i:it  transacts  busine.ss 
and  is  found  within  the  District  of 
Columbia,  within  the  meaning  of  15 
i;.S  C.  22. 

// 

Defendant 

3.  Vision  .Servit:e  Plan  ("VSP").  is  a 
Caiifornia  not-for-profit  corporation 
with  its  principal  place  of  busine.ss  in 
Rarif;ho  Cordova,  California.  The 
Defendant  offers  vision  f;are  insurance 
plans.  To  obtain  ser\'ices  for  covered 
patients,  the  Defendant  enters  into 
agreements  with  member  optometrists 
and  ophthalmologists  in  private  practice 
(panel  doctors),  that  govern  their 
provision  of  vision  care  services  to  VSP 
patients. 

4.  Whenever  this  Complaint  refers  to 
any  corporation's  act,  deed,  or 
tran.saction.  it  means  that  such 
corporation  engaged  in  the  act,  deed,  or 
transaction  by  or  through  its  members, 
officers,  directors,  agents,  employees,  or 
other  representatives  while  they  actively 
were  engaged  in  the  management, 
direction,  control,  or  transaction  of  its 
business  or  affairs. 

/// 

Concerted  Action 

5.  Various  firms  and  individuals,  not 
named  as  defendants  in  this  Complaint, 
have  participated  with  the  Defendant  in 
the  violation  alleged  in  this  Complaint, 
and  have  performed  acts  and  made 
statements  in  furtherance  thereof. 

IV 

Trade  and  Commerce 

6.  At  material  times,  the  Defendant 
has  engaged  in  the  business  oi 
underwriting  or  administering  vision 
(are  insurance  plans  ("VSP  plans'")  in 
42  states  (46  effective  Januaiy  1,  1995) 
and  the  District  of  Columbia.  The 
Defendant  obtains  vision  c;are  services 
for  persons  covered  by  VSP  plans  by 
e.stablishing  panels  of  contracting 
doctors,  who  each  sign  and  agree  to 
comply  with  the  Panel  Doctor"s 
Agreement  with  VSP,  which,  among 
other  things,  governs  paynient  for 
covered  services  rendered  to  VSP 
patients.  The  Defendant  couiracts  with 
approximately  17,000  pai'.el  doctors. 

7.  At  material  times,  tht;  Panel 
Doctor's  Agreement  between  each  panel 


t 
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doctor  and  the  Defendant  has  contained 
a  "most  favored  nation"  clause, 
characterized  by  VSP  as  a  Fee  Non- 
Discrimination  Clause,  pursuant  to 
which  each  panel  doctor  agrees: 

(a)  Not  to  charge  fees  to  VSP  that  are 
any  higher  than  those  charged  to  the 
doctor's  non-VSP  patients,  nor  those 
that  the  doctor  accepts  from  any  other 
non-governmental  group,  group  plan,  or 
panel; 

(b)  If  a  published  VSP  fee  schedule 
would  cause  payment  in  excess  of  the 
doctor's  usual  and  customary  fee,  to 
notify  VSP  and  accept  such  lower  fee  as 
is  consistent  with  the  doctor's  u.sual  and 
customary  fees;  and 

(c)  If  VSP  determines  that  the  doctor 
is  charging  fees  to  VSP  that  are  higher 
than  those  charged  non-VSP  patients, 
VSP  shall  reduce  the  doctor's  fees 
accordingly. 

8.  At  material  times,  in  all  or  parts  of 
many  states  in  which  the  Defendant 
does  business,  it  has  contracted  with  a 
relatively  high  percentage  of 
Optometrists  in  private  practice.  In  all  or 
parts  of  many  states  in  which  the 
Defendant  does  business,  payments 
from  the  Defendant  have  con.stituted  a 
significant  portion  of  most  panel 
doctors'  revenue  from  the  provision  of 
vision  care  services  to  patients  having 
some  form  of  vision  care  insurance 
coverage. 

9.  Vision  care  insurance  plans  seeking 
to  market  their  plans  to  employers  and 
ather  potential  patient  groups,  in 
competition  with  the  Defendant,  need  to 
rttract  or  retain  at  competitive  prices  a 

jographically  varied  panel  comprising 
substantial  number  of  qualified 
iptometrists.  After  the  Defendant  began 
ictively  enforcing  the  most  favored 
lation  clause  in  its  Panel  Doctor's 
agreement,  in  all  or  parts  of  many  states 
n  which  the  Defendant  does  business, 
bany  of  its  panel  doctors  refused  to 
discount  iheir  fees  to  competing  vision 
;are  insurance  plans  or  to  uninsured 
jatients  because  VSP"s  most  favored 
iBtion  clause  would  have  required  them 
similarly  to  lower  all  of  their  charges  to 
1  he  Defendant.  Because  many  of  the 
l>efendant's  panel  doctors  receive  a 
!  tibstantial  portion  of  their  professional 
income  from  serving  VSP  patients,  the 
costs  to  the  doctors  of  having  to  lower 
the  fees  they  charge  VSP  would  have 
h^en  too  great.  Consequently,  the 
Dbfendant"s  most  favored  nation  clause 
has,  in  effect,  caused  many  of  its  panel 
doctors  to  charge  all  of  their  other 
gietients  and  other  vision  care  insurance 
{ilans,  in  competition  with  VSP,  fees  as 
high  as  or  higher  than  those  charged  to 
VSP. 

10.  In  all  or  parts  of  many  states  in 
^i.rhich  the  Defendant  does  business,  the 


Defendant's  most  favored  nation  clause 
has  caused  large  numbers  of  panel 
doctors,  who  otherwise  would  have 
discounted  their  fees  to  participate  in 
competing  vision  care  insurance  plans, 
to  drop  out  of  such  plans  or  to  refuse  to 
join  such  plans.  The  Defendant's  most 
favored  nation  clause  also  has  caused  a 
large  number  of  panel  doctors,  who  do 
contract  with  vision  care  in.surance 
plans  competing  with  VSP,  to  insist,  as 
a  condition  of  continuing  such 
participation,  that  the  plans  increase 
their  payments  to  the  levels  paid  bv 
VSP. 

11.  Because  in  all  or  parts  of  many 
states  in  which  the  Defendant  does 
business,  a  relatively  large  percentage  of 
optometrists  in  private  practice  are  VSP 
panel  doctors,  and  because  revenue 
from  serving  the  patients  covered  by 
VSP  plans  is  a  significant  portion  of 
many  of  those  panel  doctors" 
professional  income,  among  other 
reasons,  the  Defendant"s  most  favored 
nation  clause  has  resulted  in  many 
competing  vision  care  insurance  plans 
being  unable  to  attract  or  retain 
sufficient  numbers  of  panel  doctors  to 
serve  their  members  at  fee  levels  below 
those  paid  by  VSP.  In  all  or  parts  of 
many  states  in  which  the  Defendant 
does  business,  the  Defendant "s  mo.st 
favored  nation  clause  has  substantially 
restricted  many  competing  plans'  ability 
to  attract  and  serve  groups  of  patients  on 
competitive  terms. 

12.  Many  corporate  employers  remit 
across  state  lines  not  insubstantial 
premium  payments  to  the  Defendant  for 
underwriting  or  administering  vision 
care  insurance  for  their  employees. 

13.  Many  corporate  employers  that 
remit  premiums  to  the  Defendant  are 
businesses  that  sell  products  and 
.services  in  interstate  commerce,  and  the 
premium  levels  paid  by  such  businesses 
affect  the  prices  of  the  produi  ts  and 
services  they  sell. 

14.  At  material  times,  the  Defendant 
has  used  interstate  banking  facilities 
and  purchased  not  insubstantial 
quantities  of  goods  and  services  across 
state  lines,  for  use  in  providing  vision 
care  insurance  coverage  or  vision  care 
services  to  patients. 

15.  The  activities  of  the  Defendant 
that  are  the  subject  of  this  Complaint 
have  been  within  the  flow  of,  and  have 
substantially  affected,  interstate  trade 
and  commerce. 

V 

Violation  Alleged 

16.  Beginning  at  a  time  unknown  to 
the  Plaintiffs  and  continuing  through  at 
least  November,  1994.  in  all  or  parts  of 
many  .states  in  which  Defendant  does 


business,  the  Defendant  entered  into 
agreements  with  its  panel  doctors  in 
unreasonable  restraint  of  interstate  trade 
and  commerce  in  violation  of  section  1 
of  the  Sherman  Act.  15  U.S.C.  1.  This 
offense  is  likely  to  recur  unless  the  relief 
hereinafter  sought  is  granted. 

17.  For  the  purpose  of  forming  and 
effectuating  these  agreements,  the 
Defendant  did  the  following  things, 
among  others: 

(a)  Required  panel  doctors  to  agree  to 
the  most  favored  nation  clause  in  the 
VSP  Panel  Doctor  Agreement,  with  the 
effect  of  restricting  the  willingness  of 
panel  doctors  to  discount  fees  for  vision 
care  services  and  substantially  reducing 
discounted  fees  for  vision  care  services; 

(b)  Enforced  the  most  favored  nation 
clause  in  the  VSP  Panel  Doctor 
agreement;  and 

(c)  Coerced  many  panel  doctors  into 
dropping  out  of,  or  charging  higher  fees 
to,  vision  care  insurance  plans  that 
attempt  to  compete  with  the  Defendant. 

18.  These  agreements  had  the 
following  effects,  among  others,  in  ail  or 
parts  of  many  states  in  which  the 
Defendant  does  business: 

(a)  Price  competition  among  vision 
care  insurance  plans  has  been 
unreasonably  restrained  becau.se  many 
competing  vision  care  insurance  pian.s 
have  been  unable  to  obtain  or  retain  a 
sufficient  number  of  optometrists  to 
provide  services  to  their  members  at 
competitive  prices  because  panel 
doctors  have  withdrawn  from,  refused 
to  participate  in,  or  insisted  on  higher 
fees  from  vision  care  insurance  plans 
that  seek  to  pay  them  less  than  the 
Defendant; 

(b)  Prices  for  the  provision  of  vision 
care  services  to  non-VSP  patients  and 
plans  in  competition  with  the  Defendant 
have  been  raised  because  manv  VSP 
panel  doctors  have  opted  not  to 
discount  their  fees  to  competing  vision 
care  insurance  plans  or  to  uninsured 
patients;  and 

(c)  Consumers  of  vision  (xire  services 
have  been  deprived  of  the  benefits  of 
free  and  open  competition. 

VI 
Prayer 

Wherefore,  the  Plaintiff  pravs: 

1.  That  the  Court  adjudge  and  decree 
that  the  Defendant  entered  into 
unlawful  agreements  in  unreason.ible 
restraint  of  interstate  trade  and 
commerce  in  violation  of  section  1  of 
the  Sherman  Act.  15  U.S.C.  1. 

2.  That  the  Defendant,  its  memlnfrs, 
officers,  directors,  agents,  emplovees. 
and  successors  and  all  other  persons 
acting  or  claiming  to  act  on  its  behalf  be 
enjoined,  restrained  and  prohibited  for 
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a  period  of  five  years  from,  in  any 
manner,  directly  or  indirectly, 
continuing,  maintaining,  or  renewing 
ihese  agreements,  or  from  engaging  in 
any  other  combination,  conspiracy, 
agreement,  understanding,  plan, 
program,  or  other  arrangement  having 
the  same  effect  as  the  alleged  violation. 

3.  That  the  United  States  have  such 
other  relief  as  the  nature  of  the  case  may 
require  and  the  Court  may  deem  just 
and  proper. 

Dated:  December  15. 1994. 

Tor  Plaintiff: 
Anne  K.  Bingaman, 
Assistant  Attorney  General. 
Roboil  E.  Litan. 

Duputy  Assistant  Attorney  General. 
Mxrk  C.  Schechter, 
Dep  II  ty  Director,  Office  of  Opera  tions. 
Gail  Kufsh,  D.C.  Bar  #2931 18, 
Chief.  Professions  and  Intellectual  Property 
Section. 

David  C.  Jordan,  D.C.  Bar  #914093. 
Ass't  Chief  Professions  and  Intellectual 
Property  Section.  Antitrust  Division, 
Department  of  Justice. 
Steven  Kramer, 
Richard  S.  Martin, 

Attorneys.  Antitrust  Division.  U.S.  Dept.  of 
lust  ice.  600  E  Street.  NW..  Room  9420. 
Washington.  DC  20530.  (202)  307-0997. 

In  the  United  States  District  Court  for 
the  District  of  Columbia 

United  States  of  America.  Plaintiff,  vs. 
Vision  Service  Plan,  Defendant.  Civil  Action 
No.  942693. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  Eastern 
District  of  California* 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitru.st  Procedures  and 
Penahies  Act  (15  U.S.C.  16).  and 
vvithout  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  defendant  and 
by  filing  that  notice  with  the  Court;  and 

3.  Defendant  agrees  to  be  bound  by 
the  provisions  of  the  proposed  Final 
Judgment  pending  its  approval  by  the 
Court.  If  plaintiff  withdraws  its  consent, 
or  if  the  proposed  Final  Judgment  is  not 


entered  pursuant  to  the  terms  of  the 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatsoever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  in  any 
other  proceeding. 

4.  Defendant  agrees  to  send,  within  15 
days  of  the  filing  of  the  proposed  Final 
Judgment,  a  copy  of  the  attached  letter, 
which  has  been  approved  by  the 
Antitrust  Division,  by  first-class  mail  to 
every  VSP  Panel  Doctor  participating  at 
any  time  since  January  1, 1993. 

5.  Defendant  agrees  to  provide  to 
plaintiff  a  certificate  of  compliance  with 
the  preceding  paragraph  within  20  days 
of  the  filing  of  the  proposed  Final 
Judgment. 

For  Plaintiff 
Anne  K.  Bingaman, 
A.ssistant  Attorney  General. 
Robert  E.  Litan. 

Deputy  Assistant  Attorney  General. 
Mark  C.  Schechter, 
Deputy  Director.  Office  of  Operations. 
Gail  Kursh,  D.C.  Bar  «293118, 
Chief 

David  C.  Jordan,  D.C  Bar  #914093, 
Ass't.  Chief.  Professions  and  Intellectual 
Property  Section.  Antitrust  Division. 
Department  of  Justice. 

For  Defendant: 
John  J.  Miles, 

DC.  Bar* 364054.  Ober. Kaler.  Grimes &■ 
Shriver.  Fifth  Floor.  J401  Floor.  1401  H Street. 
NW..  Washington.  DC  20005-2202,  (202)  326- 
5008. 

Steven  Kramer, 
Richard  S.  Martin. 

Attornevs.  Antitrust  Di\ision.  U.S.  Dept.  of 
lustice.'eOO E Street.  NW.,  Room  9420.  BICN 
lildg  Washington.  DC  20530.  (202)307-0997. 

Barclay  L.  Westerfeld, 

General  Counsel,  Vision  Sen'ice  Plan,  3333 

Quality  Drive.  Rancho  Cordova,  CA  95670. 

(916)851-5000. 

In  the  United  States  District  Court  for 
the  District  of  Columbia 

United  States  of  America,  Plaintiff,  vs. 
Vision  Service  Plan,  Defendant.  Civil  Action 
No.  94  2693. 

Final  Judgment 

Plaintiff,  United  States  of  America, 
filed  its  Complaint  on  December  15. 
1994.  Plaintiff  and  Defendant,  by  their 
respective  attorneys,  have  con.sented  to 
the  entry  of  this  Final  Judgment  without 
trial  or  adjudication  of  any  issue  of  fact 
or  law.  This  Final  Judgment  shall  not  be 
evidence  against  or  an  admission  by  any 
party  about  any  issue  of  fact  or  law  or 
that  any  violation  of  law  has  occurred. 
Therefore,  before  the  taking  of  any 
testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 


herein,  and  upon  consent  of  the  parties, 
it  is  hereby 

Ordered,  Adjudged,  and  Decreed,  as 
follows: 


Jurisdiction 

This  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  consenting  hereto. 
The  Complaint  states  a  claim  upon 
which  relief  may  be  granted  against  the 
Defendant  under  section  1  of  the 
Sherman  Act,  15  U.S.C.  1. 

// 

Definitions 

As  used  herein,  the  term: 

(A)  "Defendant"  or  "VSP"  means 
Vision  Service  Plan; 

(B)  "Panel  Doctor's  Agreement" 
means  the  VSP  Panel  Member 
Agreement  by  which  Defendant 
contracts  with  optometrists  or 
ophthalmologists,  including  all 
amendments  and  additions,  in  effect  at 
any  time  since  January  1,  1992,  and 
during  the  term  of  this  Final  Judgment; 

(C)  "Most  Favored  Nation  Clause" 
means: 

(1)  The  clause  characterized  as  a  Fee 
Non-Discrimination  Clause  in  paragraph 
6  of  the  VSP  Panel  Doctor's  Agreement, 
pursuant  to  which  each  VSP  member 
doctor  agrees: 

(a)  Not  to  charge  fees  to  VSP  that  are 
any  higher  than  those  charged  to  the 

-doctor's  non-VSP  patients,  nor  those 
that  the  doctor  accepts  from  any  other 
non-governmental  group,  group  plan,  or 
panel; 

(b)  If  a  published  VSP  fee  schedule 
would  cause  payment  in  excess  of  the 
doctor's  usual  and  customary  fee,  to 
notify  VSP  and  accept  such  lower  fee  as 
is  con.sistent  with  the  doctor's  usual  and 
customary  fees;  and 

(c)  If  VSP  determines  that  the  doctor 
is  charging  fees  to  VSP  that  are  higher 
than  those  charged  non-VSP  patients. 
VSP  shall  reduce  the  doctor's  fees 
accordingly;  or 

(2)  Any  other  existing  or  future  clause 
in  the  VSP  Panel  Doctor's  Agreement, 
VSP  policy,  or  VSP  practice  having  the 
same  purpose  or  effect,  in  whole  or  in 
part. 

(D)  "Non-VSP  patients"  means 
patients  who  are  not  members  of  a  plan 
insured  or  administered  by  VSP. 

(F)  "Non-VSP  plan"  means  any  plan 
(other  than  VSP)  responsible  for  all  or 
part  of  any  expense  for  vision  care 
services,  provided  to  plan  members, 
pursuant  to  contractual  terms  with 
providers  of  vision  services  limiting  the 
lees  that  providers  collect  for  serving 
the  plans  members. 
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(F)  "Modal  fee"  means  the  fee  charged 
imost  frequently  during  a  calendar  year 
|by  a  VSP  panel  doctor  for  each  service 
(rendered  to  non-VSP  patients  and  for 
each  service  rendered  to  VSP  patients 
that  is  not  covered  by  a  plan  insured  or 
administered  by  VSP.  For  example,  if  in 
|1993.  a  VSP  panel  doctor  performed  a 
■■otal  of  12  eye  examinations  on  non-VSP 

latients  and  charged  3  of  those  patients 
40.  5  of  those  patients  $50.  and  4  of 
hose  patients  $60  for  the  eye 
iexamination,  the  doctor's  modal  fee  for 
eye  examinations  provided  to  non-VSP 
patients  would  be  $50. 

(G)  "Median  fee"  means,  considering 
fill  fees  charged  in  a  calendar  year  for 
each  service  rendered  to  non-VSP 
patients  and  for  each  service  rendered  to 
V'SP  patients  that  is  not  covered  by  a 
plan  insured  or  administered  bv  VSP, 
(he  fee  below  and  above  which  there  are 
m  equal  number  of  fees  (or,  if  there  are 
jn  overall  equal  number  of  fees  under 
:onsideration.  the  fee  that  is  the 
irithmetic  mean  of  the  tow  middle  fees.) 

// 
Applicability 

This  Final  Judgment  applies  to: 
;    (A)  The  Defendant  and  to  its 
iuccessors  and  assigns,  and  to  all  other 
|)ersons  (including  VSP  panel  doctors) 
^n  active  concert  or  participation  with 
iny  of  them,  who  have  received  actual 
fiotice  of  the  Final  Judgment  by  personal 
service  or  otherwise;  and 

(B)  The  Most  Favored  Nation  Clause, 
as  defined  in  Section  11(C)  of  this  Final 
Judgment,  but  to  no  other  clause  of  the 
VSP  Panel  Doctor's  Agreement,  VSP 
policy,  or  VSP  practice. 

iV 

l^rohibilrd  Conduct 

Except  a.s  permitted  in  Section  V, 
Defendant  is  enjoined  and  restrained 
q-om: 

(A)  Maintaining,  adopting,  or 
E^nforcing  a  Most  Favored  Nation  Clause 
ih  any  VSP  Panel  Doctor's  Agreement, 
^rporate  bylaws,  policies,  rules, 
regulations,  or  by  any  other  means  or 
rpethods; 

(B)  Maintaining,  adopting,  or 
Tiforcing  any  policy  or  practice  linking 
payments  made  by  VSP  to  any  VSP 
janel  doctor  to  fees  charged  by  the 

Boctor  to  any  non-VSP  patient  or  any 
on-VSPplan: 

(C)  Differentiating  VSP's  payments  to. 
»•  other  treatment  of.  any  VSP  panel 
ioctor  because  the  doctor  charges  any 
ee  lower  than  that  charged  by  the 
lector  to  VSP,  to  any  non-VSP  patient 

or  to  any  non-VSP  plan; 

(D)  Taking  any  action  to  discourage 
any  VSP  panel  doctor  from  participating 


in  any  non-VSP  plan  or  from  offering  or 
charging  any  fee  lower.than  that  paid  to 
the  doctor  by  VSP  to  any  non-VSP 
patient  or  any  non-VSP  plan; 

(E)  Monitoring  or  auditing  the  fees 
any  VSP  panel  doctor  charges  anv  non- 
VSP  patient  or  any  non-VSP  plan;  and 

(F)  Communicating  in  any  fashion 
wiih  any  VSP  panel  doctor  regarding  the 
doctor's  participation  in  any  non-VSP 
plan  or  regarding  the  doctor's  fees 
charued  to  any  non-VSP  patient  or  to 
any  non-VSP  plan. 

V 


Permitted  Activities 

Despite  any  prohibition  contained  in 
Section  IV  of  this  Final  Judgment, 

(A)  For  the  purpose  of  calculating 
payments  to  be  made  to  its  panel 
doctors,  defendant  may  request 
annually  that  a  VSP  panel  doctor  report 
sufficient  information— provided  such 
information  is  requested  uniformly  from 
all  panel  doctors  within  a  meaningful 
geographic  area  comprising  zip  codes— 
from  which  Defendant  is  able  to 
calculate  either  the  doctor's  modal  or 
median  fee,  for  each  applicable  service, 
provided  by  the  doctor  during  the 
preceding  calendar  year; 

(B)  Defendant  may  calculate  the  fees 
that  It  pays  to  a  VSP  panel  doctor  for 
services  rendered  to  VSP  patients  based 
on  either  the  panel  doctor's  modal  or 
median  fees,  provided  that  Defendant 
employs  a  uniform  method  of 
calculation  at  least  within  each 
meaningful  geographic  area,  comprising 
zip  codes,  in  which  it  does  business; 

(C)  Only  for  the  purposes  of  verifying 
whether  the  information  reported  by  a 
VSP  panel  doctor,  pursuant  to  Section 
V(A).  is  accurate  or  of  investigating  a 
VSP  panel  doctor's  suspected  excessive 
billing  to  VSP,  upon  reasonable  belief 
that  the  reported  fees  may  be  inaccurate 
or  excessive,  and  subject  to  the 
reasonable  convenience  of  the  VSP 
panel  doctor,  Defendant  may  audit  the 
VSP  panel  doctor's  charges  to  non-VSP 
patients: 

(D)  Consistently  with  Sections  IV(C) 
and  (D),  Defendant  may  devise  and 
utilize  a  fee  system  for  doctors  who 
apply  for  VSP  panel  membership  after 
the  date  of  this  Final  Judgment  that  is 
different  from  the  system  used  to 
compensate  current  panel  doctors,  and 
that  system  may  be  based  on  the  average 
fees  VSP  pays  in  a  meaningful 
geographic  area  comprising  zip  codes; 

(E)  Consistently  with  Sections  IV(C) 
and  (D),  Defendant  may  elect  to 
maintain  current  fees  for  panel  doctors 
at  their  existing  levels  and  may  base  any 
future  fee  increases  on  the  Consumer 
Price  Index,  VSPs  own  financial 


growth,  or  any  other  meaningful 
economic  indicator;  and 

\F)  Consistently  with  Sections  IV(C) 
and  (D),  Defendant  may  impose 
penalties  on  panel  doctors  who  have 
misrepre-sented  their  fees  or  the 
frequency  with  which  they  charge  those 
fees. 

V7 

Nullification 

The  Most  Favored  Nation  Clause  shall 
be  null  and  void  and  Defendant  shall 
impose  no  further  obligation  arising 
from  it  on  any  VSP  panel  doctor.  Within 
60  days  of  entry  of  this  Final  Judgment, 
Defendant  shall  disseminate  to  each 
present  VSP  panel  doctor  an  addendum 
to  the  Panel  Doctor's  Agreement, 
nullifying  the  Most  Favored  Nation 
Clause,  and  Defendant  shall  eliminate 
the  Most  Favored  Nation  Clause  from  all 
Panel  Doctor's  Agreements  entered  into 
after  entry  of  this  Final  Judgment. 

VII 

Complance  Measures 

The  Defendant  shall: 

(A)  Distribute,  within  60  days  of  the 
entry  of  this  Final  Judgment,  a  copy  of 
this  Final  Judgment  to:  (1)  All  VSP 
officers  and  directors:  (2)  VSP 
employees  who  have  any  responsibility 
for  approving,  disapproving, 
monitoring,  recommending,  or 
imple/nenting  any  provisions  in 
agreements  with  VSP  panel  doctors;  and 
(3)  all  present  VSP  panel  doctors  and  all 
former  VSP  panel  doctors  whom  VSP 
should  reasonably  know  have  resigned 
because  of  the  Most  Favored  Nation 
Clause: 

(B)  Distribute  in  a  timely  manner  a 
copy  of  this  Final  Judgment  to  any 
officer,  director,  or  employee  who 
succeeds  to  a  position  described  in 
Section  VJI(A)  (Dor  (2); 

(C)  Obtain  from  each  present  or  future 
officer,  director,  or  employee  designated 
in  Section  VII(A)  (1)  or  (2),  within  60 
days  of  entry  of  this  Final  Judgment  or 
of  the  person's  succession  to  a 
designated  position,  a  written 
certification  that  he  or  she:  (1)  Has  read, 
understands,  and  agrees  to  abide  by  the 
terms  of  this  Final  Judgment:  and  (2)  has 
been  advised  and  understands  that  his 
or  her  failure  to  comply  with  this  Final 
Judgment  may  result  in  conviction  for 
criminal  contempt  of  court; 

(D)  Maintain  a  record  of  persons  to 
whom  the  Final  Judgment  has  been 
distributed  and  from  whom,  pursuant  to 
Section  VI(D).  the  certification  has  been 
obtained; 

(E)  The  Defendant  shall  notify  all 
former  VSP  panel  doctors  whom  it 
should  reasonably  know  have  resigned 
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because  of  the  Most  Favored  Nation 
Clause,  that  they  are  reinstated,  on 
terms  and  conditions  that  VSP  may 
estabHsh  consistently  with  this  Final 
Judgment,  unless  they  do  not  desire 
reinstatement;  and 

(F)  Report  to  the  Plaintiff  any 
violation  of  the  Final  Judgment. 

VIII 

Certirication 

(A)  Within  75  days  of  the  entry  of  this 
Final  Judgment,  the  Defendant  shall 
certify  to  the  Plaintiff  whether  it  has:  (1) 
Disseminated  contractual  addenda 
pursuant  to  Section  VI,  (2)  distributed 
the  Final  Judgment  in  accordance  with 
Section  VII(A),  and  (3)  obtained 
certifications  in  accordance  with 
Section  VII(C). 

(B)  For  five  years  after  the  entry  of 
this  Final  Judgment,  on  or  before  its 
anniversary  date,  the  Defendant  shall 
file  with  the  Plaintiff  an  annual 
Declaration  as  to  the  fact  and  manner  of 
its  compliance  with  the  provisions  of 
Sections  IV,  V,  VI,  and  VII. 

IX 

Plaintiffs  Access 

(A)  To  determine  or  secure 
compliance  with  this  Final  Judgment 
and  for  no  other  purpose,  duly 
authorized  representatives  of  the 
Plaintiff,  upon  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  and  on  reasonable 
notice  to  the  Defendant  made  to  its 
principal  office,  shall  be  permitted, 
subject  to  any  legally  recognized 
privilege. 

(1)  Access  during  the  Defendant's 
office  hours  to  inspect  and  copy  all 
documents  in  the  possession  or  under 
the  control  of  the  Defendant,  who  may 
have  counsel  present,  relating  to  any 
matters  contained  in  this  Final 
Judgment;  and 

(2)  subject  to  the  reasonable 
convenience  of  the  Defendant  and 
without  restraint  or  interference  from  it, 
to  interview  officers,  employees  or 
agents  of  the  Defendant,  who  may  have 
Defendant's  counsel  and/or  their  own 
counsel  present,  regarding  such  matters. 

(B)  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  made  to  the 
Defendant's  principal  office,  the 
Defendant  shall  submit  such  written 
reports,  under  oath  if  requested,  relating 
to  any  matters  contained  in  this  Final 
Judgment  as  may  be  reasonably 
requested,  subject  to  any  legally 
recognized  privilege. 

(C)  No  information  or  documents 
obtained  by  the  means  provided  in 
Section  IX  shall  be  divulged  by  the 


Plaintiff  to  any  person  other  than  duly 
authorized  representatives  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party,  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

(D)  If  at  the  time  information  or 
documents  are  furnished  by  the 
Defendant  to  Plaintiff,  the  Defendant 
represents  and  identifies  in  writing  the 
material  in  any  such  information  or 
documents  to  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7)  of  theFederal  Rules  of  Civil 
Procedure,  and  the  Defendant  marks 
each  pertinent  page  of  such  material, 
"subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure."  then  10  days  notice 
shall  be  given  by  Plaintiff  to  the 
Defendant  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  a  grand  jury  proceeding)  to  which 
the  Defendant  is  not  a  party. 

X 

Further  Elements  of  the  Final  Judgment 

(A)  This  Final  Judgment  shall  expire 
five  years  from  the  date  of  its  entry. 

(B)  Jurisdiction  is  retained  by  this 
Court  for  the  purpose  of  enabling  either 
of  the  parties  to  this  Final  Judgment,  but 
no  other  person,  to  apply  to  this  Court 
at  any  time  for  further  orders  and 
directions  as  may  be  necessary  or 
appropriate  to  carry  out  or  construe  this 
Final  Judgment,  to  modify  or  terminate 
any  of  its  provisions,  to  enforce 
compliance,  and  to  punish  violationst>f 
its  provisions. 

(C)  Entry  of  this  Final  Judgment  is  in 
the  public  interest. 

United  States  District  ludge 

In  the  United  States  District  Court  for 
the  District  of  Columbia 

United  States  of  America,  Plaintiff,  vs. 
Vision  Service  Plan.  Defendant.  Case  No. 
1:94CV02693  TPJ. 

Competitive  Impact  Statement 

Pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  16(b)-(h).  the  United  States 
submits  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 

/ 

Nature  and  Purpose  of  the  Proceeding 

On  December  15.  1994,  the  United 
States  filed  a  civil  antitrust  Complaint 
alleging  that  Vision  Service  Plan  (VSP). 
in  all  or  parts  of  many  states  in  which 


VSP  does  business,  entered  into 
agreements  with  its  panel  doctors  that 
unreasonably  restrain  competition  by 
restraining  discounting  of  fees  for  vision 
care  services  in  violation  of  section  1  of 
the  Sherman  Act.  15  U.S.C.  1.  The 
Complaint  seeks  injunctive  relief  to 
enjoin  continuance  of  the  violation. 

Entry  of  the  proposed  Final  Judgment 
will  terminate  this  action,  except  that 
the  Court  will  retain  jurisdiction  over 
the  matter  for  further  proceedings  that 
may  be  required  to  interpret,  enforce  or       j 
modify  the  Judgment  or  to  punish 
violations  of  any  of  its  provisions. 

// 

Practices  Giving  Rise  to  the  Alleged 
Violation 

Defendant  VSP  is  a  California  not-for- 
profit  corporation  headquartered  in 
Rancho  Cordova,  California.  It  controls 
the  operations  of  vision  care  insurance 
plans,  operated  under  the  name  of 
Vision  Service  Plan,  in  46  states  and  the 
District  of  Columbia.  VSP  contracts  with 
businesses,  government  agencies,  health 
care  insurers,  and  other  organizations  to 
provide  pre-paid  vision  care  coverage  to 
their  employees  or  beneficiaries.  In 
1994.  VSP  plans  covered  about  15 
million  persons;  VSP  revenues  in  1994 
totalled  about  $650  million. 

VSP  contracts  directly  with  doctors — 
primarily  optometrists  but  also  with  a 
relatively  small  number  of 
ophthalmologists — in  private  practice, 
whom  it  refers  to  as  panel  doctors,  to 
provide  vision  care  services — consisting 
essentially  of  diagnostic  and  dispensing 
services  and  optical  materials,  such  as 
corrective  lenses  and  frames — to 
patients  covered  by  VSP  plans.  VSP's 
agreements  with  its  panel  doctors 
(termed  the  Panel  Doctor's  Agreement) 
require  its  panel  doctors  to  report  to 
VSP  periodically  a  listing  of  the  doctor's 
usual  and  customary  fees  charged  to 
non-VSP  patients.  VSP  typically  has 
paid  panel  doctors  fees  that  are  derived 
from  those  usual  and  customary  fees, 
subject  to  a  discount  and  area-specific 
fee  caps  that  VSP  imposes. 

During  1994.  VSP  contracted  with 
about  17,000  panel  doctors.  In  all  or 
parts  of  many  states  in  which  VSP  does 
business,  it  contracts  with  a  high 
percentage  of  an  area's  optometrists.  For 
example,  in  1993.  VSP  reported  that 
98%  of  all  optometrists  licensed  in 
Nevada  were  VSP  panel  doctors.  In 
California.  VSP  contracts  with 
approximately  4.000  panel  doctors, 
constituting  about  90%  of  California 
optometrists  in  independent  private 
practice.  Moreover,  in  all  or  parts  of 
many  states,  VSP's  payments  to 
optometrists  constitute  a  significant  part 


Federal  Register  /  Vol.  60.  No.  17  /  Thursday.  January  26.  1995  /  Notices 


5215 


)f  their  professional  income.  In 
[California,  for  example,  VSP  plans  cover 
over  5.7  million  members  accounting  for 
Otal  annual  revenue  of  approximately 
B200  million. 

Against  this  background.  Defendant 
I'SP's  Panel  Doctor's  Agreement 
contains  a  so-called  fee  non- 
iistrimination  clause,  which  is  similar, 
III  substance,  to  clauses  commonly 
characterized  in  the  health  care  industry 
IS  most  favored  nation  (MFN)  clauses. 
VSP's  MFN  clause  requires  that  each 
»nel  doctor  charge  VSP  no  more  than 
he  lowest  price  that  the  doctor  charges 
any  non-VSP  patient  or  any  other  vision 
i:ar9  group  or  insurance  plan. 
V:t:crdingly,  if  a  VSP  panel  doctor 
yishes  to  reduce  the  fees  that  the  doctor 
;harges  to  any  non-VSP  plan  or  patient 
)plow  the  amounts  that  VSP  pays  the 
libctor.  the  MFN  requires  the  doctor  to 
reduce  to  that  same  level  the  fees  the 
lipctor  charges  to  VSP.  For  the  reasons 
(ipscribed  below,  however.  VSP's  MFN 
clause  has  actually  caused  many  doctors 
iipt  to  reduce  their  fees  to  VSP,  but 
1  li.stead  to  charge  other  vision  care 
surance  plans  and  non-VSP  patients 
es  that  are  at  least  as  high  as  those 
)hid  to  the  doctor  bv  VSP. 

The  Complaint  alleges  that,  beginning 
it  a  time  unknown  to  Plaintiff  and 
continuing  through  at  least  November, 

694,  in  all  or  parts  of  many  states  in 
which  VSP  does  business.  VSP  entered 
iiito  agreements  with  its  panel  doctors 
that  had  the  effect  of  unreasonably 
idstraining  optometrists'  discounting  of 
lEjes  for  vision  care  .services  to  vision 
(4re  insurance  plans  competing  with 
'  'BP  or  to  other  purchasers  of  vision 
(are  services,  in  violation  of  section  1  of 
{\\e  Sherman  Act.  The  Complaint  alleges 
t  lat,  for  the  purpose  of  forming  and 
e  ffectuating  these  agreements.  (1)  VSP 
loquired  its  panel  doctors  to  agree  to  the 
MFN  clause  in  VSP's  Panel  Doctor's 
yigreement, which  had  the  effect  of 
r  istricting  the  willingness  of  its  panel 
c  pctors  to  discount  fees  for  vision  care 
sarvices  and  substantially  reducing 
( jscouKtt  .i  fees  for  vision  care  services; 
( 20  VSP  enforced  the  MFN  clause;  and 
( *)  VSP  coerced  many  panel  doctors 
i  ito  dropping  out  of,  or  charging  higher 
f  JES  to,  vision  care  insurance  plans  that 
compete  with  VSP. 

The  Complaint  further  alleges  that,  in 
all  or  parts  of  many  states,  the 
challenged  agreements  have  had  the 
effect  of  (1)  unreasonably  restraining 
j;  pice  competition  among  vision  care 
i  isurance  plans  because  many 
competing  vision  care  insurance  plans 
fiave  been  unable  to  obtain  or  retain  a 
sufficient  number  of  optometrists  to 
provide  ser\'ices  to  their  members  at 
campetitive  prices  because  panel 


doctors  have  withdrawn  from,  refused 
to  participate  in,  or  insisted  on  higher 
fees  from  vision  care  insurance  plans 
that  seek  to  pay  them  less  than  the 
Defendant;  and  (2)  raising  prices  for  the 
provision  of  vision  care  services  to  non- 
VSP  patients  and  plans  in  competition 
with  VSP  because,  as  a  result  of  the 
MFN.  many  VSP  panel  doctors  have 
opted  not  to  discount  their  fees  to 
competing  vision  care  insurance  plans 
or  to  uninsured  patients. 

VSP's  adoption  and  enforcement  of 
the  MFN  in  its  Panel  Doctor's 
Agreement  has  reduced  the  willingness 
of  many  optometrists  to  discount  their 
fees  for  the  following  reasons.  Since 
many  VSP  panel  doctors  in  all  or  parts 
of  many  states  receive  a  significniit 
portion  of  their  profes>sional  income 
from  treating  VSP  patie.^ts,  they  have 
found  that  discounting  their  fets  below 
VSP  payments  to  non-VSP  patients  or 
competing  vision  care  programs,  and 
consequently  reducing  iheir  income 
from  VSP  by  virtue  of  the  MFN  clause. 
is  unprofitable.  For  the  same  rea.son, 
VSP  panel  doctors  are  univilling  to  drop 
their  partic.iriation  in  VSP  to  avoid  the 
MFN  and  be  able  to  discount  their  fees 
to  competing  di.;count  vision  care  plans. 

In  a  number  of  reported  situations, 
optometrists  had  reduced  tb.eir  fees  in  a 
range  of  20—40%  below  their  usual  fees 
to  participate  in  vision  care  insurance 
plans  competing  with  VSP. 
Subsequently,  tearing  VSP's 
enforcement  of  the  MFN  clause, 
however,  many  VSP  panel  doctors 
resigned  from  such  competing  plans  or 
insisted  that  the  plans  pay  them  fees 
that  are  at  least  as  high  as  VSP's  to  avoid 
having  to  lower  their  fees  charged  to 
VSP.  Consequently.  VSP's  MFN  clause 
has  substantially  restrained  both 
discounting  arrangements  that  were 
already  in  place  and  potential 
discounting  that  otherwise  would  have 
occurred  but  for  the  MFN.  Thus.  VSP's 
MFN  clause  has  severely  hampertd 
competing  vision  care  insurance  plans' 
efforts  to  attract  or  retain,  at  t;ompetitive 
prices,  a  sufficient,  geographicailv 
dispersed  panel  of  qualified 
optometrists  to  make  their  plans 
commercially  marketable. 

In  all  or  parts  of  many  states,  VSP's 
MFN  clause  has  effectively  deprived 
vision  care  consumers  of  the  benefits  of 
free  and  open  competition.  VSP's  MFN 
clause  has  deprived  uninsured  patients 
of  price  competition  among  optometrists 
who — because  of  the  MFN  clause — are 
unwilling  to  discount  their  fees  below 
VSP  levels.  VSPs  MFN  clause  has  also 
reduced  purchasers'  opportunities  to 
choose  among  competing  vision  care 
insurance  plans  offering  different 
combinations  of  optometrists'and 


prices.  This  reduction  in  the  scope  of 
vision  care  coverage  alternatives,  such 
as  managed  care  and  other  discount 
plans,  has  substantially  reduced  the  cost 
savings  to  consumers  that  such 
competing  plans  could  provide  if  they 
were  able  to  contract  for  optometrists' 
services  at  fees  below  VSP  levels. 
Indeed,  claims  data  suggest  generallv 
that  average  claims,  based  on  panel 
doctor's  usual  charges,  filed  with  VSP 
for  services  rendered  in  all  or  parts  of 
many  states  where  VSP  contracts  with  a 
substantial  percentage  of  optometrists  in 
private  practice  and  does  a  substantial 
amount  of  business  range  between  S9.i- 
no,  compared  to  $70-80  in  some  other 
areas  where  VSP  has  less  of  a  market 
presence. 

//; 

Explanation  of  the  Proposed  Final 
Judgment 

Th«  Plaintiff  and  VSP  have  stipulated 
that  the  Court  may  enter  the  proposed 
Final  Judgment  after  compli.ant.e  with 
the  Antitru.'^t  Procedures  and  Pcnjities 
A(.t.  1.1  U.S.C.  lB(h)-(;i).  The  proposed 
Final  Judgment  provides  that  its  enlry 
does  not  constitute  any  evidence  against 
or  admission  of  any  party  concerning 
any  issue  of  fact  or  law. 

Under  the  provisions  of  section  2(e)  of 
the  Antitrust  Procedures  and  Penalties 
Act.  15  U.S.C.  16(e).  the  proposfd  Final 
Judgment  may  not  be  entered  unless  the 
Court  finds  that  entrv  is  in  the  public 
interest.  Section  X(C)  of  the  proposed 
Final  Judgment  sets  forth  such  a  finding. 

The  proposed  Final  Judgment  is 
intended  to  ensure  that  VSP  eliminates 
its  MFN  clause  and  stops  all  similar 
practices  that  unreasonably  restrain 
competition  among  optometrists  and 
vision  care  insurance  plans. 

A.  Scope  of  the  Proposed  Final 
Jodgment 

Section  III  (\)  of  the  proposed  final 
Judgment  provides  that  the  Final 
Judgment  shall  apply  to  VSP  and  to  its 
successors  and  assigns,  and  to  all  other 
persons  (including  VSP  panel  doctors) 
in  active  concert  or  participation  with 
any  of  them,  who  shall  have  received 
actual  notice  of  the  Final  Judgment  by 
personal  ser\ice  or  otherwise.  Section 
I1!(B)  of  the  proposed  Final  Judgment 
limits  application  of  the  Judgment  to 
VSP's  MFN  clause,  as  defined  in  Section 
11(C)  of  the  Judgment,  but  to  no  oilier 
clause  in  the  VSP  Panel  Doctors 
Agreement.  VSP  policy,  or  VSP  practice 

In  the  Stipulation  to  the  proposed 
Final  Judgment.  VSP  has  agreed  to  be 
bound  by  the  provisions  of  the  proposed 
Final  Judgment,  pending  its  approval  bv 
the  Court.  VSP  has  also  agreed  to  send. 
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within  IS  days  of  the  fihng  of  the 
proposed  Final  Judgment,  a  ropy  of  the 
attaclu'd  letter,  which  has  heen 
approved  hy  the  Antitrust  Division,  to 
every  VSP  pane!  doctor  participating  at 
any  liniu  since  lanuary  1,  1993. 

/?  Frnhibilions  and  Obligations 

Under  Sectioti  IV(A)  of  the  proposed 
Final  lud|;ment,  VSP  is  enjoined  and 
restrained  for  a  period  of  five  years  from 
maintaining,  adopting,  or  enforcing  an 
MFN  clause  in  any  VSF  Panel  Doctor's 
Agreement,  or  in  its  corporate  hy-laws, 
policies,  rules,  regulations,  or  by  any 
other  means  or  methods. 

Suhject  to  activities  permitted  in 
Section  V  of  the  propo.sed  Final 
Judgment,  other  provisions  of  the  Final 
Judgment  seek  to  ensure  that  the  MFN 
clau.se's  anticompetitive  effects  cannot 
be  achieved  in  other  ways.  Specifically, 
Sec:tion  IV(B)  enjoins  VSP  from 
maintaining,  adopting,  or  enforcing  any 
policy  or  practice  linking  payments 
made  by  VSP  to  any  VSP  panel  doctor 
to  fees  charged  by  the  doctor  to  any  non- 
VSP  patient  or  anv  non-VSP  plan; 
Section  IV(C)  enjoins  VSP  from 
differentiating  VSP's  payments  to,  or 
other  treatment  of,  any  VSP  panel 
doctor  ber^iuse  the  doctor  charges  any 
fee  lower  than  that  charged  by  the 
doctor  to  VSP,  to  any  non-VSP  patient 
or  to  any  non-VSP  plan:  Seciion  IV(D) 
enjoins  VSP  from  taking  any  action  to 
discourage  any  VSP  panel  doctor  from 
participating  in  any  non-VSP  plan  or 
from  offering  or  charging  any  fee  lower 
than  that  paid  to  the  doctor  by  VSP  to 
any  non-VSP  patient  or  any  non-VSP 
plan;  Ser^lion  IV{E)  enjoins  V.SP  from 
monitoring  or  auditing  the  fees  any  VSP 
panel  doctor  chargt^s  to  any  non-VSP 
patient  or  any  non-VSP  jdan;  and 
Section  IV(FJ  enjoins  VSP  from 
communicating  in  any  fashion  with  any 
VSP  panel  dot:tor  regarding  the  doctor's 
participation  in  any  non-VSP  plan  or 
regarding  the  dot;tor's  fens  charged  to 
any  non-VSP  patient  or  to  any  non-VSP 
plan. 

•Section  V  of  the  Proposed  Final 
Judgment  describes  severiil  activities 
that  VSP  may  elect  to  undertake  in 
calculating  the  payments  it  makes  in  the 
future  to  its  panel  doctors  that,  if  carried 
out  consistently  with  the  n;strictions  of 
Section  V  and  applicable  injunctive 
provisions  contained  in  Section  IV,  will 
not  constitute  a  violation  of  the 
Judgment.  Essenti.:dly.  the  restrictions  of 
Se<:tion  V  seek  to  ensure  that  VSP  does 
not  discriminate  against  VSP  panel 
doctors  who  choo.se  to  discount  ft^es  to 
non-VSP  insurance  plans  or  to    - 
uninsured  patients,  with  the  effect  of 
discouraging  such  discoiniting.  Section 
V(A)  allows  VSP  to  retjuest  annually 


sufficient  information  to  enable  VSP  to 
calculate  either  a  doctor's  modal  fee  (the 
doctor's  most  frequently  charged  fee)  or 
median  ft;e  (the  fee  above  and  bf:low 
which  the  dcctor  charges  other  fees  an 
equal  number  of  time.s)  for  each  .service 
provided  by  all  VSP  panel  doctors  in  a 
meaningful  geographic  area  specified  hy 
zij)  codes;  Section  V(C)  allows  VSP  to 
verify,  through  reasonable  audit 
procedures,  the  information  provided  to 
it  by  its  panel  doctors  pursuant  to 
Section  V(A)  and  to  check  into  cny 
reasonable  suspicions  VSP  might  have 
of  excessive  billings  by  panel  doctors; 
and  under  Section  V(F).  VSP  may 
impose  penalties  in  a  nondiscrirninalory 
manner  on  pauel  doctors  for  billing 
misrepresentations. 

Section  V(D)  permits  VSP,  if  it 
chooses,  to  devise  and  u.se  a  new  fee 
system  for  doctors  who  become  VSP 
panel  doctors  after  the  entr>'  of  the 
judgment,  ba.sed  on  the  average  fees  that 
VSP  pays  its  e.\isting  panel  doctors 
within  a  meaningful  area  specified  by 
zip  codes.  Under  Section  V(E),  VSP  also 
may  elect  to  maintain  its  current  fee 
levels  for  its  current  panel  doctors  and 
base  any  future  fee  increases  on  the 
Consumer  Price  Index,  VSP's  own 
financial  growth  or  any  other 
meaningful  economic  indicator. 

Section  VI  of  the  Final  Judgment 
declares  that  VSP's  MFN  clause,  or  any 
future  clause,  policy  or  practice  having 
the  same  purpose  or  effect,  null  and 
void. 

Section  VTI  of  the  Final  Judgment  sets 
forth  several  compliance  measures  that 
VSP  must  fulfill.  Section  VIl(A)  requires 
that,  within  60  days  of  entry  of  the  Final 
Judgment,  VSP  provide  a  copy  of  the 
Final  Judgment  to  all  VSP  officers  and 
diretiors,  VSP  employees  having 
rttsponsibility  for  VSP  Panel  Doctor 
Agreements,  and  all  present  VSP  panel 
doctors  or  former  pr.nel  doctors  whom 
VSP  reasonably  believes  resigned  from 
the  VSP  plan  Uuau.se  of  the  MFN. 
Sections  Vll(B),  (C)  and  (D)  require  VSP 
to  provide  a  copy  of  the  Final  Judgment 
to  hiture  ('!T.i..  rs.  directors  and 
employees  S.ixing  responsibility  for  VSP 
Panel  Doctor  Agreements  and  to  obtain 
and  maintain  records  of  such  persons' 
written  certifications  that  they  have 
read,  understand  and  will  abide  by  the 
terms  of  the  Final  Judgment.  Section 
Vll(E)  .'•equires  VSP  to  notify  all  former 
VSP  panel  doctors  whom  VSP 
reasonably  believes  resigned  from  a  V.SP 
plan  because  of  the  MFN  and  to 
reinstate  them  as  panel  doctors  if  they 
.so  desire;  Section  VII(F)  obligates  VSP 
to  rejtort  to  Plaintiff  any  violation  of  tiie 
Final  Judgment. 

The  Final  Judgment  also  contains 
provision.s,  in  Se<:tion  VIII,  obligating 


VSP  to  certify  its  compiiance  with 
specified  obligations  of  Sections  I\'.  V 
VI  and  VII  of  the  Final  Judgment.  l;i 
addition.  Se(  lion  IX  of  the  F'iniil 
Judgment  .sets  forth  a  series  ot  measures 
by  which  the  Plaintiff  may  have  access 
to  iiifnrmatiun  nc>t^ded  to  delermii.e  or 
secure  VSP's  compiiance  w.lh  the  rinril 
Judgment. 

C  F.fffct  nf  f/ie  Pwpnstfd  Final  Judgmt-nt 
on  Cnmpftition 

By  eliminating  th.e  MFN  clause,  the 
relief  ordered  hy  the  proposed  Final 
Judgment  will  enjoin  and  eliminate  a 
.substantial  restraint  on  price 
competition  between  VSP  and  other 
vision  care  in.sur-ance  plans  and  among 
optometrists,  in  all  or  ports  of  many 
states.  It  will  do  so  by  eliminating  the 
disincentives  created  by  the  MFN  clause 
that  inhibit  optometrists'  willingness  to 
discount  their  fees  and  to  join  non-VSP 
plans  offering  payments  below  VSP 
levels.  The  Judgment  also  prevents  VSP 
from  taking  any  other  action  to  dissuade 
or  dis<;ourage  optometrists  from 
discounting  or  participating  in 
competing  vision  care  insurance  plans. 
Consequently.  non-VSP  plans'  efforts  to 
attract  and  maintain  viable  panels  of 
optometrists  to  serve  their  members  will 
no  longer  be  hampered. 

On  tne  other  hand,  VSP  will  be  able 
to  compete  on  the  same  terms  with 
other  vision  care  insurance  plans 
because  it  will  not  be  restricted  from 
seeking  ajid  obtaining  lower  fees 
through  activities  permitted  in  Section 

V  of  the  Judgment  or  by  other  means. 
sucJi  as  a  fee  schedule — an  approach 
used  by  other  vision  care  insurance 
plans — that  are  unlikely  to  have 
anticompetitive  effe<:ts.  Though  Section 

V  does  not  allow  VSP  routinely  to  base 
its  payments  on  the  lowe.st  fee  charged 
by  its  panel  doctors  to  any  non-VSP 
plan  or  patient — as  VSP  has  done 
through  its  MFN  clause — Section  V  doe.s 
permit  VSP  to  base  its  payments  to 
panel  doctors  on  their  median  or  modal 
fees  charged  to  non-VSP  plans  .lud 
patients,  two  measures  of  usual ;  ;id 
customary  fees  that  are  not  linked 
directly  to  the  lowest  fee  cli-irgod. 

In  view  of  the  substaiitial  percentage 
of  vision  care  patients  who  an  not 
covered  by  a  vision  care  in.sur nice  plan, 
a  VSP  panel  doctor's  median  or  modal 
fee  is  not  likely  to  be  the  lowest  fee 
charged  by  the  doctor  to  any  non  VSP 
plan  or  patient.  Thus.  VSP's  possible 
use  of  median  or  modal  fees,  to  set 
payments  to  panel  doctors,  is  unlikely 
to  create  disincentives  to  di.scount.  The 
activities  that  Section  V  permits  VSP  lo 
engage  in  are  unlikely,  therefore,  to 
replicate  the  effects  of  VSP's  MFN 
<;!ause  or  consequently  to  perpetuate  the 
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competitive  concerns  raised  by  the  MFN 
clause. 

The  proposed  Final  Judgment's 
elimination  of  VSP's  MFN  clause  will 
restore  to  vision  care  insurance  plans 
and  consumers,  in  all  or  parts  of  many 
states,  the  benefits  of  free  and  open 
competition.  Con.sequently,  vision  care 
insurance  plans  should  be  able  to 
achieve  cost  savings  that  they  can  pass 
on  to  consumers,  and  consumers  should 
iiave  access  to  a  more  competitive 
selection  of  vision  care  insurance 
alternatives  and  optometrists. 


I 


Alternatives  to  the  Proposed  Final 
Judgment 

The  alternative  to  the  proposed  Final 
Judgment  would  be  a  full  trial  on  the 
merits  of  the  case.  In  the  view  of  the 
(Department  of  Justice,  such  a  trial 
would  involve  substantial  costs  to  both 
the  United  States  and  VSP  and  is  not 
warranted  because  the  proposed  Final 
Judgment  provides  all  of  the  relief  that 
iappears  necessary  to  remedy  the 
violations  of  the  Sherman  Act  alleged  in 
jthe  Complaint. 

I 

Remedies  Available  to  Private  Litigants 

'    Section  4  of  the  CIa>1on  Act.  15 
lJ.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitru.st  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  suffered,  as 
iivellas  costs  and  reasonable  attorney's 
fees.  Entry  of  the  proposed  Final 
judgment  will  neither  impair  nor  assist 
in  the  bringing  of  such  actions.  Under 
the  provisions  of  Section  5(a}  of  the 
Clayton  Act.  15  U.S.C.  16(a),  the  Final 
udgment  has  no  prima  facie  effect  in 
iny  subsequent  lawsuits  that  may  be 
)rought  against  the  Defendant  in  this 
natter. 

// 

Procedures  Available  for  Modification 
of  the  Proposed  Final  Judgment 

I   As  provided  by  the  Antitrust 
procedures  and  Penalties  Act,  any 

fierson  believing  that  the  proposed 
udgment  should  be  modified  may 
Submit  written  comments  to  Gail  Kursh, 
Chief;  Professions  &  Intellectual 
Property  Section.  Department  of  Justice; 
Antitrust  Division,  600  E  Street,  NVV., 
Room  9300;  Washington,  DC  20530, 
within  the  60-day  period  provided  by 
tihe  Act.  Comments  received,  and  the 
Government's  responses  to  them,  will  be 
filed  with  the  Court  and  published  in 
the  Federal  Register.  Ail  comments  will 
ie  given  due  consideration  bv  the 


Department  of  Justice,  which  remains 
free,  pursuant  to  Paragraph  2  of  the 
Stipulation,  to  withdraw  its  consent  to 
the  proposed  Final  Judgment  at  any 
time  before  its  entry  if  the  Department 
should  determine  that  some 
modification  of  the  Judgment  is 
necessary  to  the  public  interest.  The 
proposed  Judgment  itself  provides  that 
the  Court  will  retain  jurisdiction  over 
this  action,  and  that  the  parties  may 
apply  to  the  Court  for  such  orders  as 
may  be  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Judgment. 

VII 

Determinative  Documents 

No  materials  and  documents  of  the 
type  described  in  section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  16(b),  were  considered  in 
formulating  the  proposed  Judgment. 
Consequently,  none  are  filed  herewith. 

DUed:  January  13, 1995. 
Respectfully  submitted, 
Steven  Kramer, 
Richard  S.  Martin, 

Attorneys.  Antitrust  Division.  I'.S.  Dept.  of 
Justice.  600  E  Street.  X\V..  Room  9420. 
Washington.  DC 20530.  (202)307-0997. 

Attachment 

Vision  Service  Plan, 

3333  Quality  Drive.  Rancho  Cordova.  CA 

95670-7985.  t916]  851-5000— (800)  852- 
7600.  Telefax  1916)  851-4855 

Dear  VSP  Doctor:  VSP  has  entered  into  an 
agreement  with  the  United  States  Department 
of  Justice  which  will  require  VSP  to 
eliminate  its  fee  non-discrimination  (FND) 
policy.  This  is  the  policy  which  is  sometimes 
called  a  most  favored  nations  clause  and 
prohibits  a  member  doctor  from  charging 
VSP  more  for  services  than  the  doctors 
accepts  from  any  other  source  for  the  same 
ser\ices.  As  you  know,  VSP  has  always 
contended  it  has  consistently  enforced  the 
fee  non-discrimination  policy  to  ensure  our 
•  groups  are  provided  the  most  cost  effective 
services  that  may  be  obtained  from  VSP 
member  doctors.  Without  cost  effectiveness, 
the  groups  have  little  incentive  to  buy  from 
Vision  Service  Plan. 

Effective  immediately.  VSP  will  no  longer 
reduce  a  doctor's  fee  because  that  doctor 
accepts  a  lower  fee  for  the  same  ser\'ice  from 
another  source  and,  your  Panel  Doctor's 
Agreement  with  Vi-sion  Ser\'ice  Plan  is 
amended  to  eliminate  Paragraph  6.  Please 
keep  this  letter  with  your  VSP  agreement  and 
consider  it  as  an  addendum.  The  Justice 
Department  has  agreed  that  existing  fees  may 
stay  at  their  current  levels  until  a  new  fee 
payment  mechanism  can  be  put  in  place.  In 
the  future.  VSP's  payments  will  be  based  on 
the  range  of  fees  the  doctor  accepts,  rather 
than  the  lowest  fee. 

We  have  agreed  to  eliminate  the  FND 
policy  to  avoid  long  and  expensive  litigation 
with  the  United  States  Department  of  Justice. 
We  feel  our  resources  need  to  be  maintained 


to  support  our  mission  of  providing  our 
member  doctors  with  more  VSP  patients  Bnd 
providing  the  best  vision  care  in  the  nation. 
The  vision  care  market  is  changing  rapidly. 
Institutions  like  insurance  companies. 
HMOs.  Medicaid  and  the  government  in 
general  are  having  a  tremendous  effect  on 
health  care  and  its  costs.  VSP  is  striving, 
more  than  any  other  organization,  to  look  out 
for  the  interests  of  our  member  doctors  and 
their  patients.  VSP  is,  and  will  continue  to 
be,  the  best  source  of  patients  for  our  member 
doctors. 

This  policy  change  may  have  signifitant 
impact  on  some  VSP  member  doctors.  We 
will  need  to  develop  new  fee-setting  systems 
which  will  make  VSP  more  competitive  but 
are  not  based  on  the  lowest  fee  which  a 
doctor  accepts. 

We  will  be  in  further  communication  with 
you  when  a  new  fee  system  has  been 
established.  Our  Board  is  confident  we  will 
be  able  to  devise  a  system  which  will  meet 
your  needs  and  me«'t  VSP's  competitive 
needs  for  the  future  while  satistv  ing  the 
justice  Department's  guidelines. 

Thank  you  for  your  patience, 
understanding  and  continued  support  of 
VSP. 

Denis  Humphreys. 
Chairman  of  the  Board. 

In  the  United  States  District  Court  for 
the  District  of  Columbia 

United  States  of  America.  Plaintiff,  vs. 
Vision  Ser\ice  Plan,  Defendant.  Civil  Action 
No. 

Certificate  of  Ser\'ice 

I  certify  that  I  caused  a  copy  of  the 
United  States'  Competitive  Impact 
Statement  to  be  served  on  Januarv  13, 
1995,  by  Federal  Express  to: 
Barclay  L.  Westerfeld.  General  Counsel, 

Vision  Service  Plan,  3333  Quality 

Drive,  Rancho  Cordova,  California 

95670 
and  by  courier  to: 
John  J.  Miles,  Ober,  Kaler,  Grimes  & 

Shriver,  1401  H  Street  NW.,  Fifth 

Floor.  Washington,  tX:  20005-2110 

Dated:  January  13. 1995. 
Steven  Kramer. 

Attorney,  Antitrust  Division.  Department  of 
Justice.  600  E  Street  X\V. .  Room  9420. 
Washington.  DC 20530.  (2021307-1029. 
[FR  Doc.  95-1988  Filed  1-25-95;  8:45  am) 

BILUNG  CODE  4410-01-M 


United  States  v.  El  Paso  Natural  Gas 
Co.;  Proposed  Final  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16(b)-(h).  that  a  proposed 
Final  Judgment,  Stipulation  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
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Columbia  in  United  States  v.  El  Paso 
Natiiml  Gas  Company,  Civil  No. 
l:95CV0()0fi7  as  to  El  Paso  Natural  Gas 
Company  ("El  Paso"). 

The  Complaint  alleges  that  El  Paso 
forced  well  operators  seeking  to  connect 
natural  gas  wells  to  El  Paso's  gas 
gathering  .system  in  the  San  Juan  Basin 
of  New  Mexico  and  Colorado  to  also 
purchase  meter  installation  service  from 
El  Paso,  when  the  operators  might 
otherwise  have  preferred  to  purchase 
such  installation  elsewhere  or  on 
different  terms. 

The  proposed  Final  Judgment  enjoins 
El  Pa.so  from  requiring  well  operators  to 
purchase  meter  installation  only  from  El 
Paso  as  a  condition  of  receiving  natural 
gas  gathering  services  from  El  Paso  in 
the  San  Juan  Basin.  The  proposed  Final 
Judgment  also  enjoins  El  Paso  from 
setting  and  implementing  standards  and 
procedures  related  to  meter  installation 
for  wells  connected  to  its  San  Juan 
gathering  system  that  would  enable  El 
Paso  to  discriminate  against  persons 
providing  meter  installation  in  favor  of 
its  own  meter  installation  services. 

Public  comment  on  the  Proposed 
Final  Judgment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with'the  Court.  Comments  should 
be  directed  to  Roger  Fones.  Chief. 
Transportation.  Energy  and  Agriculture 
Section,  Room  9104.  U.S.  Department  of 
Justice.  Antitrust  Division.  555  4th 
Street.  N\V.,  Washington.  DC  20001 
(telephone:  202-307-6351). 
Constance  iC  Robinson. 
Director  of  Operations.  Antitrust  Division. 

The  United  States  District  Court  for  the 
District  of  Columbia 

United  States  of  Amerita.  Plaintiff,  v.  El 
Paso  Natural  Gas  Company.  Defendant.  Case 
Number  1:95CV00067;  Judge;  Harold  H. 
Crecne;  Deck  Type;  Antitrust:  Date  Stamp: 
01/12/95. 

Complaint 

The  United  States  of  America, 
through  its  attorneys,  acting  under  the 
direction  of  the  Attorney  General  of  the 
United  States,  brings  this  civil  action  to 
obtain  equitable  and  other  relief  against 
the  defendant  named  herein  and  alleges 
as  follows: 

I 

Nature  of  this  Action 

1.  The  United  States  brings  this  civil 
antitrust  action  to  obtain  injunctive 
relief  against  an  anticompetitive  tying 
arrangement  of  the  defendant  El  Pa.so 
Natural  Gas  Company  ("El  Paso")  that 
violates  Section  1  of  the  Sherman  Act, 
l.T  U.S.C.  §1. 


2.  El  Paso  owns  and  operates  a  natural 
gas  gathering  system  located  in  the  San 
Juan  Basin  of  the  United  States,  which 

it  uses  to  transport  natural  gas  produced 
in  the  basin  to  points  of  connection  with 
mainline  interstate  pipelines.  El  Paso's 
San  Juan  gathering  system  has  market 
power  for  gas  gathering  for  wells  in  the 
San  Juan  Basin.  Many  San  Juan  Basin 
producers  have  no  alternative  to  El  Paso 
for  gas  gathering.  El  Paso  requires 
persons  operating  gas  wells  in  the  San 
Juan  Basin  to  purchase  meter 
installation  service  from  it  as  a 
condition  of  connecting  a  well  or  wells 
to  its  gathering  system. 

3.  El  Paso's  practice  of  tying  meter 
installation  to  its  gas  gathering  service 
has  caused  many  well  operators  seeking 
to  connect  a  well  to  El  Paso's  gathering 
system  to  purchase  meter  installation 
service  at  a  cost  higher  than  they 
otherwise  would  have  paid,  to  wait 
longer  for  installation  than  otherwise 
necessary,  or  both. 

4.  The  United  States  seeks  an 
injunction,  pursuant  to  Sherman  Act 
§4, 15  U.S.C.  §4,  prohibiting  El  Paso 
from  conditioning  the  connection  of  a 
well  to  its  San  Juan  gathering  system 
upon  a  well  operator  agreeing  to 
purcha.se  meter  installation  from  El 
Paso. 

II 

lurisdiction,  Venae  and  interstate 
Commerce 

5.  This  complaint  is  filed  and  this 
action  is  instituted  under  Section  4  of 
the  Sherman  Act,  15  U.S.C.  §4.  to 
prevent  and  restrain  the  continuing 
violation  by  El  Paso,  as  hereinafter 
alleged,  of  Section  1  of  the  Sherman 
Act,  15  U.S.C.  §  1.  The  Court  has 
jurisdiction  over  this  matter  pursuant  Ip 
28  U.S.C.  §§  1331  and  1337. 

6.  Venue  is  proper  in  this  district 
under  15  U.S.C.  §  22  and  28  U.S.C 
§  1391(c).  because  El  Paso  transacts 
business  and  is  found  within  this 
district. 

7.  EI  Paso  is  a  Delaware  coqioration 
with  its  principal  place  of  business  in  El 
Paso,  Texas.  El  Paso's  total  revenues  for 
1993  were  S908  million. 

8.  El  Paso  owns  and  operates  one  of 
the  nation's  largest  natural  gas 
transmission  systems,  which  it  uses  to 
transport  natural  gas  from  supply 
regions  in  New  Mexico,  Colorado.  Texas 
and  Oklahoma  to  end-users  located 
throughout  the  southwestern  United 
States.  El  Paso's  interstate  natural  gas 
pipeline  system  provides  48  percent  of 
the  total  interstate  pipeline  capacity 
serving  California.  El  Paso  is  also  the 
principal  interstate  natural  gas  pipt.'line 
system  serving  Arizona,  southern 


Nevada,  New  Mexico,  and  El  Paso, 
Texas.  Thus.  El  Paso  is  engaged  in.  and 
its  activities  substantially  affect, 
interstate  commerce. 

Ill 

El  Paso's  Natural  Gas  Gathering  System 
in  the  San  Juan  Basin 

9.  In  addition  to  its  mainline, 
interstate  natural  gas  transmission 
services.  El  Paso  provides  natural  gas 
gathering  services  in  various  gas 
producing  basins  in  the  United  States, 
including  the  San  Juan  Basin.  The  San 
Juan  Basin  is  located  primarily  in 
northwestern  New  Mexico  and  southern 
Colorado. 

10.  Gathering  services  include 
collecting  natural  gas  at  the  well-head 
and  transporting  the  gas  to  locations 
where  the  gas  can  enter  mainline 
interstate  transmission  pipelines, 
"Gathering  system  "  refers  to  the 
facilities  used  to  provide  gathering 
service. 

11.  El  Pasos  San  luan  gathering 
.system  is  spread  throughout  the  basin 
and  includes  thousands  of  miles  of 
pipeline  and  over  9,500  meter  stations. 
Approximately  200  new  wells  are 
connected  to  El  Paso's  gathering  system 
each  year.  El  Paso  gathers  over  855 
million  cubic  feet  per  day  of  gas  per 
year  in  the  San  Juan  Basin. 

12.  Although  there  are  other  gas 
gathering  companies  that  provide 
gathering  in  the  San,Juan  Basin,  must 
wells  are  able  to  connect  to  only  one  of 
these  systems.  Many  well  operators 
have  no  practicable  alternative  to  using 
El  Pa.so's  gathering  .system  to  get  their 
gas  out  of  the  San  Juan  Basin. 

IV 

El  Paso's  Meter  Installation  Practice 

13.  A  meter  measures  the  volume  of 
natural  gas  flowing  from  a  well  or  wells 
into  a  gathering  system.  The  volume 
mea.surements  provided  by  the  meters 
are  necessary  to  calculate  charges  to 
well  operators  for  gas  gathering  services. 

14.  El  Paso  has  required  or  otherwise 
coerced  its  gathering  customers  to 
purchase  meter  installation  from  it 
along  with  gathering  ser\'ices.  The  term 
"meter  installation"  as  u.sed  in  this 
Complaint  means  the  provision  of 
certain  service  necessary  to  conn«;t  a 
well  to  El  Paso's  gathering  system, 
including  the  con.stni(:tion  and 
installation  of  the  metering  equipment 
tiTid  the  well-tie  line.  A  well-tie  line  is 
the  pipe  that  connects  the  metering 
equipment  to  the  gathering  .system. 

15.  When  a  well  operator  contacts  El 
Paso  seeking  to  connect  a  well  to  El 
Paso's  San  Juan  gathering  system,  it  is 
F.1  Paso's  practice  to  inform  the  operator 


that  El  Paso  will  provide  the  necessary 
meter  installation.  The  well  operator 
generally  must  agree  to  pay  El  Paso  a 
flat  fee  for  the  construction  and 
installation  of  the  meter  equipment 
nepessary  to  connect  the  well  to  El 
Paso's  system.  El  Paso  will  not  begin  to 
install  the  meter  until  the  operator  has 
prepaid  the  installation  charge. 

16.  As  an  interstate  pipeline.  El  Paso's 
gathering  ser\'ice*and  rates  are 
regulated  by  the  Federal  Energy 
Regulatory  Commission  ("FERC")  in 
accordance  with  the  Natural  Gas  Act 
("NGA").  15  U.S.C.  §§  717-717VV.  and 
the  Natural  Gas  Policy  Act  {'•NGPA"). 
15  U.S.C.  §§  3302-34'32.  Under  the 
NGA.  all  rates  and  charges  for  any 
transportation  or  production  area 
service  subject  to  FERC  jurisdiction 
must  be  "just  and  reasonable"  and 
shown  on  tariff  schedules  filed  with  the 
FERC.  The  tariffs  filed  by  El  Paso  at  the 
FERC  set  forth  the  minimum  and 
maximum  rates  that  El  Paso  may  charge 
for  mainline  transportation  and 
production  area  services,  including 
gathering. 

17.  EI  Paso  charges  well  operators 
separately  for  meter  installation  and  for 
its  gathering  service.  El  Paso's  FERC 
tariff  for  gathering  services  in  the  San 
Juan  Basin  does  not  include  a  rate  for 
meter  installation.  Ahhough  the  FERC 
must  approve  the  maximum  rate  that  El 
Paso  can  charge  for  gathering,  it  does 
not  regulate  the  price  El  Paso  may 
chaiige  for  meter  installation.  There  are 
no  FERC  regulations  that  require  El  Paso 
to  perform  meteir  installation  or  that 
would  prohibit  well  operators  from 
installing  their  own  meters, 

18.  The  speed  with  which  a  well  can 
be  connected  to  the  gathering  system  is 
a  significant  factor  in  determining  the 
potential  profitability  of  that  well.  Once 
a  well  operator  has  agreed  that  El  Paso 
will  perform  the  meter  installation,  the 
well  operator  must  rely  on  El  Paso  to 
schedule  that  installation.  In  many 
instances.  El  Paso  has  taken  a 
significantly  longer  time  to  complete 
meter  in.stallation  than  it  would  have 
taken  if  the  well  operator  had  been  able 
to  use  an  alternative  to  El  Paso. 

19.  El  Paso  contracts  with  outside 
construction  companies  in  the  San  Juan 
Basin  to  perform  the  meter  installation 
for  El  Paso.  These  construction 
con|panies  follow  El  Paso's 
specifications  regarding  the  type  of 
metering  equipment  and  the  manner  of 
instpllation. 

2(5.  There  are  numerous  construction 
companies  in  the  San  Juan  Basin  that 
can  properly  perform  meter  installation. 
Since  1990.  El  Paso  has  used  three 
different  outside  construction 


companies  to  perform  meter 
installation. 

21.  El  Paso  does  not  manufacture  the 
meters  it  uses  in  its  meter  installations. 
Metering  equipment  meeting  El  Paso's 
specifications  is  available  from  national 
companies  or  their  agents  to  anyone 
seeking  to  purchase  such  equipment. 

22.  During  the  past  few  years,  a 
number  of  well  operators  have 
requested  permission  from  El  Paso  to  do 
meter  installation  themselves,  rather 
than  purchase  the  ser\'ice  from  El  Paso, 
and  have  been  told  by  El  Paso  that  they 
had  to  use  El  Paso's  meter  installation 
service  if  they  wanted  to  connect  a  well 
to  El  Paso's  gathering  system. 

23.  Other  well  operators  have  within 
the  last  three  years  requested  to  use 
someone  other  than  El  Paso  to  install 
meters  when  connecting  a  well  to  EI 
Paso's  San  Juan  gathering  system.  These 
well  operators  have  abandoned  their 
efforts  to  install  their  o«vn  meters 
because  of  anticipated  delays  and 
unreasonable  requirements  imposed  by 
El  Paso.  In  order  to  avoid  these  delays, 
these  operators  agreed  to  purchase 
meter  installation  from  El  Paso  rather 
than  an  alternative  provider. 

V 

Violation  Alleged 

24.  El  Paso's  provision  of  meter 
installation  to  well  operators  for  well 
connections  in  the  San  Juan  Basin 
constitutes  an  agreement  or  agreements 
within  the  meaning  of  Section  1  of  the 
Sherman  Act. 

25.  Natural  gas  gathering  and  meter 
installation  are  separate  products. 

26.  El  Paso  has  market  power  for  gas 
gathering  from  many  wells  located  in 
the  San  Juan  Basin. 

27.  The  amount  of  commerce  affected 
in  the  market  f^Kmeter  installation 
service  in  the  Sanjyan  Basin  is 
substantial. 

28.  El  Paso  forces  well  operators  to 
use  El  Paso  for  meter  installation  when 
they  might  otherwise  have  preferred  to 
purchase  such  installation  elsewhere  or 
on  different  terms. 

29.  El  Paso's  practice  of  tying  meter 
installation  to  gas  gathering  in  the  San 
Juan  Basin  unreasonably  restrains  trade 
and  is  unlawful  per  se  under  Se<;tion  1 
of  the  Sherman  Act. 

30.  The  effect  of  El  Paso's  unlawful 
tying  practice  has  been  to  force  well 
operators  to  pay  a  higher  price  for  meter 
installation  than  they  might  otherwise 
have  paid,  to  wait  longer  for  meter 
installation  than  otherwise  neces.sary.  or 
both. 

Prayer  for  Relief 

Wherefore,  the  plaintiff  the  United 
States  prays  that: 


1.  El  Paso  be  enjoined  from  requiring 
well  operators  to  purcha.se  meter 
installation  only  from  El  Paso  as  a 
condition  of  receiving  gathering  services 
from  El  Paso  in  the  San  Juan  Basin; 

2.  El  Paso  be  enjoined  from  setting 
and  implementing  standards  and 
procedures  relating  to  meter  installation 
for  wells  connected  to  its  San  Juan 
gathering  system  that  would  enable  El 
Paso  to  discriminate  among  persons 
providing  meter  installation  in  favor  of 
its  own  in.staIlation  services; 

3.  the  United  States  be  granted  such 
other  relief  that  the  Court  may  deem  just 
and  proper;  and 

4.  the  United  States  recover  costs  in 
this  action. 

Dated:  January .  1995. 

Anne  K.  Bingaman. 

Assistant  Attorney  General. 

Robert  E.  Litan, 

Deputy  Assistant  Attorney  General. 

Mark  C.  Schechter, 

Deputy  Director  of  Operations.  Antitrust 

Division.  U.S.  Department  of  Justire, 

Washington.  DC.  20530. 

Roger  W.  Fones, 

Chief 

Donna  N.  Kooperstein 

Assistant  Chief 

lade  Alice  Eaton, 

Attorney.  DC.  Bar  No.  939629. 

Jill  A.  Ptacek, 

Attorneys.  Antitrust  Division.  US. 

Department  of  Justice.  555  4th  Street.  N  W 

Washington.  DC.  20001.  (202)307-6316 

In  the  United  States  District  Court  for 
the  District  of  Columbia 

I'nited  States  of  America,  Plaintiff,  v.  El 
Paso  Natural  Gas  Company.  D«>fendant.  Civil 
Action  No.:  95-0067. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  n  sp.'ctive 
attorneys  that: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  thereto,  and  venue  of 
this  action  is  proper  in  the  District  of 
Columbia; 

2.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  anv  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  And 
Penalties  Act  (15  U.S.C. «)  16).  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
Plaintiff  has  not  withdrawn  its  coii.sent. 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  hy 
serving  notice  thereof  on  Defendants 
and  hy  filing  that  notice  with  the  Court; 
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3.  In  the  event  plaintiff  withdraws  its 
consent  or  if  the  proposed  Final 
Judgment  is  not  entered  pursuant  to  this 
Stipulation,  this  Stipulation  shall  be  of 
no  effect  whatsoever,  and  the  making  of 
this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  in  any 
other  proceeding. 

This  6th  day  of  January,  1995 

For  the  Plaintiff  the  United  States  of 
America: 
Roger  VV.  Fones, 

Chief.  Transportation.  Energy,  and 
Agriculture  Section. 
Donna  N.  Kooperstein, 
Assistant  Chief.  Transportation,  Energy,  and 
Agriculture  Section. 
Jade  A.  Eaton, 

Attorney,  Transportation.  Energy,  and 
Agriculture  Section. 
Jill  A.  Ptacek, 

Attorney,  Transportation,  Energy,  and 
Agriculture  Section. 

For  the  Defendant  El  Paso  Natural  Gas 
Company: 
Mary  Anne  Mason. 

Esquire,  Andrews  &  Kurth.  LLP..  1 701 
Pennsylvania  Ave..  N.W.,  Washington,  D.C. 
20006. 

Final  Judgment 

Plaintiff,  United  States  of  America, 
filed  its  Coniplaint  on  January  12, 1995. 
Plaintiff  and  defendant,  by  their 
respective  attorneys,  have  consented  to 
the  entry  of  this  Final  Judgment  without 
trial  or  adjudication  of  any  issue  of  fact 
or  law.  This  Final  Judgment  shall  not  be 
evidence  against  or  an  admission  by  any 
party  with  respect  to  uny  issue  of  fact 
or  law.  Therefore,  btjfore  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties, 
it  is  hereby 

Ordered,  adjudged,  and  decreed,  as 
follows; 

I 

Jurisdiction 

This  Court  has  jurisdiction  of  the 
subject  matter  of  this  action  and  of  each 
of  the  parties  consenting  hereto.  The 
Complaint  slates  a  claim  upon  which 
relief  may  be  granted  against  the 
defendant  under  Section  1  of  the 
Sherman  Act,  15  U.S.C.  §  1. 

II 

Definitions 

As  used  herein,  the  term: 

(A)  "agreement"  means  a  contract, 
arrangement,  or  understanding,  formal 
or  informal,  oral  or  written,  between 
two  or  more  persons; 

(B)  "defendant"  means  El  Paso 
Natural  Gas  Company; 


(C)  "document"  means  all  "writings 
and  recordings"  as  that  phrase  is 
defined  in  Rule  1001(1)  of  the  Federal 
Rules  of  Evidence; 

(D)  "gathering"  means  collecting 
natural  gas  from  the  point  of  entry  into 
the  gathering  system  and  moving  the  gas 
to  a  point  where  it  is  introduced  into 
mainline  transmission  facilities;  for  gas 
that  is  compressed,  processed,  or  treated 
subsequent  to  receipt  into  the  gathering 
system  and  prior  to  delivery  into 
mainline  transmission  facilities, 
gathering  also  includes  the  act  of 
compressing,  processing,  or  treating,  as 
applicable; 

(E)  "gathering  system"  means  the 
facilities  used  by  the  defendant  to 
perform  gathering  in  the  San  Juan  Basin; 

(F)  "including"  means  including  but 
not  limited  to; 

(G)  "inspection  log"  means  the  log  the 
defendant  is  required  to  create  and 
maintain  pursuant  to  Section  VI(C}  of 
this  Final  Judgment,  setting  forth  the 
information  recorded  by  the  defendant 
pursuant  to  Section  VI(C)(l)-(7): 

(H)  "meter"  means  those  devices  used 
to  measure  the  volume  of  natural  gas 
flowing  into  or  through  the  gathering 
system; 

(I)  "metering  facilities"  means  any  of 
the  equipment  necessary  to  connect  a 
meter  to  the  gathering  system  and  to 
measure  the  flow  of  gas  from  a  well  or 
wells  into  the  gathering  system, 
including  the  meter,  the  meter  house, 
and  the  meter  run; 

(J)  "meter  installation"  means  the 
provision  of  service  necessary  to 
connect  a  well  or  wells  to  the  gathering 
system,  including  construction  and 
connection  of  metering  facilities  and  the 
well-tie  line; 

(K)  "meter  installation  inspection" 
means  any  inspection  of  metering 
facilities  that  is  required  before  gas  may 
enter  the  gathering  .system  through  those 
facilities; 

(L)  "person"  means  any  natural 
person,  corporation,  firm,  company,  sole 
proprietorship,  partnership,  association, 
institution,  governmental  unit,  or  other 
legal  entity; 

(M)  "San  Juan  Basin"  means  that  area 
of  northwestern  New  Mexico  and 
southern  Colorado  in  which  defendant 
owns  and  operates  a  gathering  system; 

(N)  "tap"  means  the  interconnection 
between  the  well-tie  line  and  the 
gathering  system  that  requires  a  breach 
of  the  gathering  pipeline  wall,  including 
the  valve  connecting  the  well-tie  line 
with  the  gathering  pipeline  wall; 

(O)  "uniform"  means  reasonably 
consistent  under  the  circumstances;  but 
does  not  require  that  identical 
procedures  must  be  applied  to  every 
situation.  If  procedures  are  not 


identical,  uniformity  requires  that  there 
exists  a  reasonable  and  lawful  basis  to 
explain  any  differences  or  changes  in 
the  procedures  applied,  or  in  the 
manner  in  which  stated  procedures  are 
applied; 

(P)  "well  operator"  means  any  person 
with  whom  the  defendant  contracts,  or 
would  contract,  for  meter  installation,  or 
from  whom  the  defendant  receives  an 
inquiry  regarding  connecting  a  well  or 
wells  to  the  gathering  system; 

(Q)  "well-tie  line"  means  the  pipe 
connecting  the  metering  facilities  to  the 
gathering  system. 

Ill 
Applicability 

(A)  This  Final  Judgment  applies  to  the 
defendant  and  to  each  of  its  successors, 
assigns,  and  to  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  the  Final  Judgment  by  personal 
service  or  otherwise. 

(B)  Nothing  herein  contained  shall 
suggest  that  any  portion  of  this  Final 
Judgment  is  or  has  been  created  for  the 
benefit  of  an\  third  party  and  nothing 
herein  shall  be  construed  to  provide  any 
rights  to  any  third  party. 

IV 

Prohibited  Conduct 

The  defendant  is  enjoined  and 
restrained  from: 

(A)  requiring  a  well  operator  to 
purchase  metering  facilities  or  meter 
installation  from  the  defendant,  or  a 
third  party  under  contract  to  the 
defendant,  as  a  condition  of  connecting 
a  well  to  the  gathering  system; 

(B)  requiring  a  well  operator  to 
purchase  construction  or  installation  of 
any  pipeline  that  connects  a  well  to  the 
metering  facilities  from  the  defendant, 
or  a  third  party  under  contract  to  the 
defendant,  as  a  condition  of  connecting 
that  well  to  the  gathering  system,  or 
imposing  upon  a  well  operator  any 
requirements  for  such  construction  and 
installation  if  the  operator  chooses  to 
purchase  such  pipeline  construction 
and  installation  from  a  person  other 
than  the  defendant; 

(C)  requiring  a  well  operator  to  pay 
any  charge,  other  than  one  included  in 
the  gathering  rate,  for  a  metering 
facilities  maintenance  provided  by  the 
defendant  or  a  third  party  under 
contract  to  the  defendant; 

(D)  entering  into  an  agreement  with  a 
well  operator  to  provide  meter 
installation,  meter  installation 
inspection,  or  installation  of  a  tap 
without  first  disclosing  to  the  operator 
that  the  well  operator  may  have  the 
meter  installation  provided  by  a  person 
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•r  than  the  dcfeadant.  or  a  third 
iy  under  contrat:f  to  the  dcfi-iidanl. 
is  disclosure  shri!!  he  iiKida  in  the 


owing  ninnner; 

1)  at  the  tifiife  of  each  initial  contnct 

ween  the  dofend.nnt  and  a  well 


o|i  tratorconconiinu  (he  provision  of 
gc! tiering  which  will  require  met^r 
installation,  liie  defendani  si'.all 
e>  j)ross!y  inform  the  well  operator  that 
thijopemtor  may  choose  to  providi- 
mier  installation  it.self.  subject  to  any 
specifications  and  insj)ections  required 
b\  defendant  consistent  with  Section 
VI  AMD);      • 

V^)  at  the  time  of  the  initiation  of  any 
di^:i!Ssion  between  the  defendant  and  a 
wi!  1  operator  conceding  the  terms  of 
ary  agreement  that  will  require  the  well 
o^  Orator  to  bear  any  cost  of  meter 
in^lallation,  the  defendant  shall  provide 
Ih  i  well  operator  with  the  following 
in  iterials  arranged  in  the  following 
or  |er: 

i.  a  copy  of  the  Notice  to  El  Paso 
Njjtural  Gas  Company  Gathering 
Customers  attached  as  Attachment  A  to 
this  Final  Judgment; 

i  a  statement  that  the  defendant  will, 
as  soon  as  practicable,  provide  the  well 
operator  with  the  estimates  described  in 
Set.tion  V(D)(3); 

^;  A  sample  of  the  contract  that  the 
defendant  uses  when  it  provides  meter 
installation  for  a  well  operator; 

d.  a  sample  of  the  contract  that  the 
defendant  uses  when  the  well  operator 
provides  all  or  part  of  the  meter 
iniitallation; 

k.  a  copy  of  any  specifications, 
slajndards  and  procedures  that  the 
defendant,  consistent  with  the 
provisions  of  Section  V(A)-(D).  may 
reduire  the  well  operator  to  follow  when 
th(  operator  performs  the  meter 
in.stallalion; 

(3)  as  soon  as  practicable  after  the 
iniliation  of  any  discus.sion  between  the 
de  endant  and  a  well  operator 
concerning  t!.e  terms  of  any  agretunent 
thct  will  require  the  well  operator  to 
be.'  t  any  cost  of  meter  installation,  the 
del  endant  shall  provide  the  well 
opiifafor  with: 

a. la  statement  of  the  estimated  total 
pri  *  that  the  defendant  will  charge  the 
we  I  operator  if  the  defendant  provides 
mei^r  installation,  and  a  detailed 
sta'4ment  setting  forth  each  of  the 
ser.jices  or  materials,  and  costs  for  tliose 
.ser.lces  or  materials,  that  comprise  that 
t  Jt;  1  price; 

ha  statement  of  the  estimated  total 
pri  1.^  that  the  defendant  will  charge  the 
we  11  operator  for  construction  or 
ins  \'.K.\\o\\  if  the  well  operator  chouses 
to  [  tovide  for  meter  installation  itself. 
aiic  ti  detailed  statement  setting  forth 
the  fjervices  and  materials,  and  costs  for 


those  .services  and  materials,  that 
coiiiiirisc  that  total  price; 

(K)  eiit.?ring  into  an  .igretiineiit  with  a 
well  operator,  pursuant  lo  which  tlie 
well  operator  will  perform  meter 
iust;i!lnlion,  and  which  includes  any 
sjje(.;fi«:atif;iis,  standards  and 
procedures  thnt  the  defendant  has 
impo.sed  pursuant  to  Section  V(A)-{D). 
without  including  in  the  document 
n:omorializing  thai  cpreement: 

(1)  the  following  clause  regarding 
access  to  inspection  logs: 

The  well  operdtor  shall,  upon  n-asonable 
iKiticf.  have  access  to  any  inspcLtio.-.b  logs 
m.iint.ninod  by  El  Paso  Niitura;  Ga.s  Gmipany 
th.-\t  pertain  f>)  any  meter  installation  covered 
bv  tills  contract,  and.  for  comparison 
purposes,  access  to  anv  inspei.ti>iii  i(«^s 
maintained  iiy  El  Paso  .\'„tural  Gas  (".omp.my 
tiuit  relate  to  meter  installation  provided  by 
1.1  i'dso  Ndtiirai  c;as  Company.";  iind 

(2)  the  following  clause,  unless  the 
well  operator  waives  in  writing  its  right 
to  the  inclusion  of  such  clause: 

In  the  event  of  a  dispute  related  to  Ihn 
interpretation  or  performance  of  this 
aBreeiiient.  each  party  shall  designate  an 
authorized  agent  to  investigate,  discu.ss  and 
seek  to  settle  the  matter  between  them.  If  the 
two  agents  are  unable  to  settle  the  matter 
within  10  days  after  notification  of  the 
designation,  the  matter  shall  be  submitted  to 
a  sc;ni(>r  officer  of  each  party  for 
consideration.  If  settlement  cannot  be 
reHc:hrd  through  their  efforts  within  an 
additional  20  days,  or  such  longer  time  as 
they  shall  agree  upon,  the  parlies  shall  enter 
into  a  biding  form  of  arbitration  of  their 
dispute,  t.he  costs  of  which  shall  be 
apportioned  by  the  arbitrator. 


Limiting  Conditions 

Nothing  in  this  Final  Judgment  shall 
prohibit  the  defendant  from: 

(A)  specifying  the  type  of  metering 
facilities  a  well  operator  must  use  when 
connecting  a  well  or  wells  to  the 
gathering  system,  provided  that  the 
specifications  uniformly  applv  to  all 
persons,  including  the  defendant: 

(BJ  specifying  standards  and 
procedures  that  must  be  followed  for 
meter  installation,  provided  that  the 
.standards  and  procedures  uniformly 
applv  to  all  persons  performing  such 
in.sfiiilations,  including  the  defendant: 

(C)  requiring  that  meter  installations 
provided  hy  a  well  operator,  or  third 
partie.s  under  contract  to  the  operator, 
be  subject  to  inspection  by  the 
defendant  to  ensure  compliance  with 
any  standards  and  procedures  specified 
by  the  defendant,  provided  that: 

(1)  if  the  defendant  requires  anv  meter 
in.sfallation  inspections,  it  does  so  for  all 
meter  in.stallations,  including  those 
meter  installations  provided  by  the 
defendant; 


(2)  the  inspection  proc  :>•;  the 
(iitendant  uses  is  uniform  for  all  meter 
installations,  including  ihose  m.-ter 
instailalions  provided  by  the  detcfuiant. 
-The  defendant  shall  ensure  llial  the 
persons  conducting  the  inspections  do 
not  unreasonably  withhold  anv 
necessary  approvals,  or  iniijo-.e  a:iv 
unreasonable  compliance  recjuiremeiits; 

(:i)  the  detendaiit  requires  persons 
(.ondut  ting  the  inspections  to  keep  a 
contemporaneously  written  loy  lor  each 
inspection  they  conduct,  including  any 
inspoc  tions  of  metering  faciiities 
installed  by  the  defendant; 

(D)  requiring  a  well  operator  to  p;iv 
lor  any  inspections  the  defendant 
retpiires,  consistent  with  the  provjsioiis 
of  Section  V(C),  provided  that  any 
charge  the  delendant  requires  tor  such 
inspections  is  reasonable,  calcuialnd  on 
a  uniform  basis,  and  is  unilonnlv 
applied  to  all  meter  installations, 
including  those  provided  hy  the 
defendant; 

(E)  requiring  a  well  operator  to  use 
only  those  persons  designated  by  the 
defendant  to  install  a  lap.  provided  that 
the  defendant  either: 

(1)  charge  the  well  operator  no  more 
than  the  actual  cost  of  materials, 
equipment  and  labor,  which  labor 
charge  shall  include  only  wages, 
benefits  and  payroll  ta.xes.  incurred  in 
installation  when  the  defendant  installs 
the  tap,  or 

(2)  include  in  any  .sue  h  desiijiiation  at 
least  three  persons  in  the  San  Juan 
Basin,  other  than  the  delendant  or  any  • 
third  party  under  any  contractual 
relationship  with  the  defendant,  whom 
the  operator  can  select  to  perfonn  such 
in.stallation; 

(F)  specifying  to  a  well  operator  the 
location  at  which  a  well  will  be 
connected  to  the  gathering  system; 

(G)  requiring  a  well  operator  to 
convey  to  the  defendant  title  to  the 
metering  facilities  connectinsi  a  well  lo 
the  gathering  system  that  are  installed  at 
the  operator's  expense,  as  a  condition  of 
connecting  that  well  to  the  system, 
provided  that  the  defendant  agn-es  at 
the  time  of  any  such  required 
conveyance  that  title  for  those  facilities 
will  revert  back  to  the  operator  upon 
abandonment  or  plugging  of  the  well,  or 
upon  the  operator's  request  that  the 
defendajit  discontinue  gathering  gas 
from  the  well; 

(H)  requiring  the  well  operator  to 
agree  to  indemnify  the  delendant 
a'^ainst  any  liability  arising  from  the  ai:ts 
or  omissions  of  the  operator,  or  a  third 
party  under  contract  to  the  npe.Mlor. 
which  are  related  to  meter  inslallalitm    . 
performed  by  the  opentor  or  third 
party; 
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(I)  requiring  the  well  operator  to 
provfide  defendant  with  a  copy  of  all 
permits  or  other  documents  issued  by, 
or  filings  required  by,  any  authority  to 
evidence  the  operator's  compliance  with 
local,  state  and  federal  laws  and 
regulations  applicable  to  meter 
installation: 

(J)  requiring  the  well  operator  to 
provide  the  defendant  with  copies  of  all 
right-of-way  authorizations  and  permits; 

(K)  making  reasonable  changes  to  any 
specification,  standard,  or  policy 
instituted  with  regard  to  meter 
installation; 

(L)  providing  meter  installation 
pursuant  to  the  provisions  of  contracts 
between  the  defendant  and  well 
operators  in  effect  prior  to  May  18, 
1994. 

VI 

Compliance  Program 

(A)  The  defendant  is  ordered  to 
maintain  an  antitrust  compliance 
program  which  shall  include 
designating,  within  30  days  of  entry  of 
this  Final  Judgment,  an  Antitrust 
Compliance  Officer  with  responsibility 
for  accomplishing  the  antitrust 
compliance  program  and  with  the 
purpose  of  achieving  compliance  with 
this  Final  Judgment.  The  Antitrust 
Compliance  Officer  shall,  on  a 
continuing  basis,  supervise  the  review 
of  the  current  and  proposed  activities  of 
the  defendant  to  ensure  that  it  complies 
with  this  final  Judgment. 

(B)  The  antitrust  Compliance  Officer 
shall  be  responsible  for  accomplishing 
the  following  activities: 

(1)  distributing,  within  60  days  from 
the  entr,'  of  this  Final  Judgment,  a  copy 
of  this  Final  Judgment  to  all  officers  and 
employees  with  responsibility  for 
marketing  of  the  defendant's  gathering, 
or  for  approving  and  supervising  the 
connection  of  a  well  to  any  of  the 
defendant's  gathering  systems; 

(2)  distributing  in  a  timely  manner  a 
copy  of  this  Final  Judgment  to  any 
officer  vr  employee  who  succeeds  to  a 
position  described  in  Section  VI(B)(1): 

(3)  briefing  annually  those  persons 
designated  in  Section  VI(B)(1)  on  the 
meaning  and  requirements  of  this  Final 
Judgment  and  the  antitrust  laws  and 
advising  them  that  the  defendant's  legal 
advisors  are  available  to  confer  with 
them  regarding  compliance  with  the 
Final  Judgment  and  the  antitrust  laws: 

(4)  obtaining  from  each  officer  or 
employee  designated  in  Section  VI(B)(1) 
an  annual  written  certification  that  he  or 
she:  (a)  has  read,  understands,  and 
agrees  to  abide  by  the  terms  of  this  Final 
Judgment:  and  (b)  has  been  advised  and 
understands  that  his  or  her  failure  to 


comply  with  this  Final  Judgment  may 
result  in  conviction  for  criminal 
contempt  of  court; 

(5)  maintaining  a  record  of  recipients 
to  whom  the  Final  Judgment  has  been 
distributed  and  from  whom  the 
certification  in  Section  VI(B)(4)  has  been 
obtained: 

(6)  distributing,  within  fiO  days  from 
the  entry  of  this  Final  Judgment,  by 
first-class  mail,  postage  paid,  a  copy  of 
the  Notice  to  El  Paso  Natural  Gas 
Company  Gathering  Customers  that  is 
attached  as  Attachment  A  to  this  Final 
Judgment  to  all  well  operators  that  on 
the  date  of  entry  of  this  Final  Judgment 
have  contracts  with  defendant  for 
gathering. 

(C)  Each  time  the  defendant  requires 
a  meter  installation  inspection,  the 
defendant  shall  create  a  written  record 
sotting  forth  at  a  minimum,  the 
following  information: 

(1)  the  name  of  the  well  operator  for 
whom  the  m.eter  in.stallation  is  being 
provided; 

(2)  the  name  of  the  person  or  persons 
providing  the  meter  installation; 

(3)  the  location  of  the  well  or  wells 
associated  with  the  meter  installation 
that  is  the  subject  of  the  inspection; 

(4)  the  date  or  dates  of  the  inspection 
and  the  amount  of  time  spent  engaged 
in  the  actual  inspection; 

(5)  the  total  price  charged  for  the 
inspection  and  a  detailed  description  of 
how  the  defendant  arrived  at  that  price: 

(6)  with  respect  to  any  materials  or 
work  assoicatied  with  the  installation 
which  the  inspector  rejects,  a  detailed 
explanation  of  why  the  inspector  made 
the  rejection; 

(7)  if  the  inspedor  rejects  any 
materials  used  or  work  performed  by  the 
person  performing  the  installation,  a 
detailed  description  of  the  steps  that  the 
inspector  informed  that  person  he  or  she 
could  take  to  pass  the  inspection.  The 
defendant  shall  maintain  in  its 
Farmington,  New  Mexico  office,  a  log 
containing  the  information  rt.  orded 
pursuant  to  this  subsection  for  a  period 
of  two  years,  and  shall,  upon  reasonable 
notice,  make  available  to  a  well  operator 
those  portions  of  the  log  pertaining  to 
that  well  operator  and  any  portions  of 
the  log  that  pertain  to  meter 
installations  provided  by  the  defendant. 

(D)  At  any  time,  if  the  defendant's 
Antitrust  Compliance  Officer  learns  of 
any  past  or  future  violations  of  Section 
IV  of  this  Final  Judgment,  the  defendant 
shall,  within  45  days  after  such 
knowledge  is  obtained,  take  apporpriate 
action  to  terminate  or  modify  the 
activity  so  as  to  comply  with  this  Final 
Judgment. 


VII 
Certirication 

(A)  Within  75  days  after  the  entry  of 
this  Final  Judgment,  the  defendant  shall 
certify  to  the  plaintiff  whether  it  has 
designated  an  Antitrust  Compliance 
Officer  and  has  distributed  the  Final 
Judgment  in  accordance  with  Section  VI 
above. 

(B)  For  each  year  of  the  term  of  this 
Final  Judgment,  the  defendant  shall  file 
with  the  plaintiff,  on  or  before  the 
anniversary  date  of  entry  of  this  Final 
Judgment,  a  statement  as  to  the  fact  and 
manner  of  its  compliance  with  the 
provisions  of  Section  VI  above. 

VIII 

Plaintiff  Access 

(A)  To  determine  or  secure 
compliance  with  this  Final  Judgment 
and  for  no  other  purpose,  duly 
authorized  representatives  of  the 
plaintilf  shall,  upon  written  request  of 
the  Assistant  Attorney  General  in  charge 
of  the  Antitrust  Division,  and  on 
reasonable  notice  to  the  defendant  made 
to  its  principal  office,  be  permitted, 
subject  to  any  legally  recognized 
privilege: 

(1)  access  during  the  defendant's 
office  hours  to  inspect  and  copy,  at  the 
plaintiffs  expense,  all  documents  in  the 
possession  or  under  the  control  of  the 
defendant,  who  may  have  counsel 
present,  relating  to  any  matters 
contained  in  this  Final  Jud"ment:  and 

(2)  subject  to  the  reasonanle 
convenience  of  the  defendant  and 
without  restraint  or  interference  from  it, 
to  interview  officers,  employees  or 
agents  of  the  defendant,  who  may  have 
counsel  present,  regarding  such  matters. 

(B)  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  made  to  the 
defendant's  principal  office,  the 
defendant  shall  submit  such  written 
reports,  under  oath  if  requested,  relating 
to  any  matters  contained  in  this  Final 
Judgment  as  may  be  reasonably 
requested,  subject  to  any  legally 
recognized  privilege. 

(C)  No  information  or  documents 
obtained  by  the  means  provided  in 
Section  VIII  shall  be  divulged  by  the 
plaintiff  to  any  person  other  than  a  duly 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party,  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

(D)  If  at  the  time  information  or 
documents  are  furnished  by  the 
defendant  to  plaintiff,  the  defendant 
represents  and  identifies  in  writing  the 


material  in  any  such  information  or 
documents  to  which  a  claim  of 
protection  may  be  asserted  under  Rule 
26(c)(7)  of  the  Federal  Rules  of  Civil 
Procedure,  and  the  defendant  marks 
each  pertinent  page  of  such  material. 
"Subject  to  claim  of  protection  under 
Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure,"  then  10  days'  notice 
shall  be  given  by  plaintiff  to  the 
defendant  prior  to  divulging  such 
material  in  any  legal  proceeding  (other 
than  a  grand  jury  proceeding)  to  which 
theldefendant  is  not  a  party. 

Further  Elements  of  the  Final  Judgment 

(A.)  This  Final  Judgment  shall  expire 
tenjyears  from  the  date  of  entry. 

(B)  Jurisdiction  is  retained  by  this 
Court  for  the  purpose  of  enabling  any  of 
the  parties  to  this  Final  Judgment  to 
apply  to  this  Court  at  any  time  for 
further  orders  and  directions  as  may  be 
necbssary  or  appropriate  to  carry  out  or 
construe  this  Final  Judgment,  to  modify 
or  terminate  any  of  its  provisions,  to 
enforce  compliance,  and  to  punish 
violations  of  its  provisions. 

(C)  Entry  of  this  Final  Judgment  is  in 
the  public  interest. 

ENTERED: 
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UNIJTED  STATES  DISTRICT  JUDGE 

Notice  To  El  Paso  Natural  Gas  Gathering 
Customers 

Ahy  customer  seeking  to  connect  a 
well  to  El  Paso  Natural  Gas  Company's 
(EPNG)  gathering  systems  has  the  legal 
right  to  choose  to  provide  meter 
installation  subject  to  the  conditions 
listed  below,  rather  than  to  have  EPNG 
provide  for  installation.  See  United 
States  V.  El  Paso  Natural  Gas  Company. 

D.D.C.  No. (Dec. 1994). 

Meter  installation  includes  the 
construction  and  connection  of  metering 
facilities  (including  the  meter,  the  meter 
hou$e.  and  the  meter  run)  and  the  well- 
tie  line.  If  a  customer  chooses  to 
perform  its  own  meter  installation, 
EPNG  may: 

1.  Specify  the  type  of  metering 
facilities  the  customer  must  use  when 
connecting  a  well  or  wells  to  the 
gathering  system. 

2.  Specify  standards  and  procedures 
that  must  be  followed  for  meter 
installation.  EPNG's  standards  and 
procjedures  will  be  applied  uniformly  to 
any  persons  providing  such 
installations,  including  EPNG. 

3.  Require  that  all  meter  installation 
performed  by  customers  be  subject  to 
inspection  by  EPNG  to  ensure 
compliance  with  any  standards  and 
procedures  specified  by  EPNG.  The 
inspection  proce.ss  will  be  uniform  for 


all  meter  installations,  including  those 
meter  installations  EPNG  provides.  The 
EPNG  inspectors  will  not  unreasonably 
withhold  any  necessary  approvals  or 
impose  any  unreasonable  compliance 
requirements.  EPNG  inspectors  will 
keep  a  contemporaneously  written  log 
for  all  inspections  they  conduct, 
including  any  inspections  of  meter 
installations  provided  by  EPNG.    • 
4.  Require  the  customer  to  pay  a 
reasonable  charge  for  any  meter 
installation  inspection  that  EPNG 
conducts  pursuant  to  TI  3  above.  Any 
such  charge  will  be  calculated  on  a 
uniform  basis  and  uniformly  applied  to 
all  meter  installations,  including  those 
performed  by  EPNG. 

In  the  United  States  District  Court  for 
the  District  of  Columbia 

United  States  of  America,  Plaintiff,  v  El 
Paso  Xatural  Gas  Cnmpany.  Defendant. 
Case  Number  1:  9.5CV000b7 
Judge:  Harold  H.  Greene 
Deck  Type:  Antitrust 
Date  Stamp:  01/12/95 

Competitive  Impact  Statement 

Pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
15  U.S.C.  §  16(b)-(h).  the  United  States 
submits  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  with  the 
con.sent  of  defendant  El  Paso  Natural 
Gas  Company  ("El  Paso")  in  this  civil 
antitrust  proceeding. 

Nature  and  Purpose  of  the  Proceeding 

On  January  12. 1995  the  United  States 
filed  a  civil  antitrust  Complaint  alleging 
that  El  Paso  had  entered  into  a  contract, 
combination  or  conspiracy  in  restraint 
of  trade  in  violation  of  Section  1  of  the 
Sherman  Act.  15  U.S.C.  §  1.  The 
Complaint  alleges  that  El  Paso,  which 
provides  natural  gas  gathering  services 
in  the  San  Juan  Basin  area  of  New 
Mexico  and  Colorado,  tied  the 
installation  of  metering  facilities  to  the 
provision  of  its  gas  gathering  service. 

On  January  12.  1995  the  United  States 
and  El  Paso  filed  a  Stipulation  by  which 
they  consented  to  the  entry  of  a 
proposed  Final  Judgment  designed  to 
prevent  any  recurrence  of  such  tying 
activity  in  the  future.  Under  the 
proposed  Final  Judgment.  El  Paso  will 
be  enjoined  from  conditioning  the 
provision  of  gas  gathering  service  upon 
the  gathering  customer  al.so  purchasing 
meter  installation  from  El  Paso.  In 
addition.  El  Paso  will  be  required 
affirmatively  to  inform  its  gathering 
customers  that  they  have  the  option  of 
using  someone  other  than  El  Pa.so  to 
provide  installation  of  all  or  part  of  the 
metering  facilities.  The  proposed  Final 


Judgment  allows  El  Paso  to  continue  to 
provide  meter  in.stallation.  but  onlv  after 
a  customer  has  been  explicitly  informed 
that  it  has  the  option  of  using  someone 
other  than  El  Paso  to  provide  this 
service.  The  decree  also  contains 
provisions  to  ensure  that  El  Paso  does 
not  disadvantage  well  operators  who 
choose  competing  meter  installation 
providers. 

I 

Events  Giving  Rise  to  the  .alleged 
Violation 

In  order  to  market  natural  gas.  it  must 
be  carried  by  pipeline  from  the  point  of 
production  io  the  point  of  use.  Without 
transportation  away  from  the  well, 
natural  gas  has  virtually  no  value,  and 
no  means  of  transportation  other  thari 
via  pipeline  is  economical.  To  market 
gas,  it  is  first  "gathered"  from' wells 
through  small  diameter  pipes.  The  gas  is 
then  fed  from  the  gathering  system  into 
one  or  more  interstate  pipelines  that 
carry  the  gas  to  local  distribution 
systems  which  in  turn  deliver  the  gas  to 
the  end  users  (consumers).  Thus, 
gathering  is  an  essential  step  in  getting 
natural  gas  to  market.  Because  of  scale 
economies  and  network  efficiencies 
associated  with  pipelines,  it  is  often 
uneconomical  associated  with 
pipelines,  it  is  often  uneconomical  for  a 
producer  to  be  served  by  more  than  one 
pipeline  system. 

The  San  Juan  Basin  is  a  natural  gas 
production  area  located  in  northwestern 
New  Mexico  and  southern  Colorado.  El 
Paso's  gas  gathering  system  permeates 
the  basin.  Many  of  the  producers  that 
have  wells  connected  to  El  Paso's  San 
Juan  gathering  system  have  no 
alternative  means  of  transportation.  El 
Paso's  San  Juan  gathering  system  is 
regulated  by  the  Federal  Energv 
Regulatory  Commission  ("FERC ")  FERC 
regulations  require  El  Paso  to  iiinif  to  a 
published  tarift  rate  the  amount  tliat  it 
may  charge  for  gathering.  The  FERC 
does  not  regulate  the  rate  that  El  Paso 
charges  for  meter  installation  associated  . 
with  the  provision  of  its  gathering" 
service. 

El  Paso  provides  gathering  at  a  charge 
based  upon  the  volume  of  gas 
transported.  A  meter  is  a  device  used  to 
measure  the  volume  of  gas  Howing  from 
a  well  mto  the  gathering  svstem. 
Connet:ting  a  well  to  the  gathering 
system  involves  laying  pipe  from  the 
well-head  to  the  gathering  pipeline.  At 
the  same  time,  metering  equipment  is" 
installed  at  the  well-head  or  along  the 
pipe  leading  to  the  gathering  system. 
Connecting  a  well  to  the  gathering 
system  also  includes  placing  a  "tap",  or 
break  of  the  gathering  pipeline  wall  at 
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the  point  of  interconnection  with  the 
well-tie  pipeline.  "Meter  installation"  as 
used  in  the  Complaint  and  this 
statement,  refers  to  the  construction  and 
installation  of  metering  equipment  or 
facilities,  as  well  as  the  construction 
and  installation  of  the  pipe  used  to 
connect  the  metering  equipment  to  the 
gathering  system.  Installation  of  meters 
and  associated  pipe  requires  adherence 
to  certain  safety  precautions  due  to  the 
proximity  of  the  meter  installation 
construction  to  the  existing  gas 
gathering  pipeline,  as  well  as  the  need 
to  minimize  hazards  associated  with 
future  operations  involving  a  pipe 
which  will  carry  natural  gas.^ 

When  a  well  operator  is  considering 
whether  to  drill  a  well  in  a  production 
area,  it  must  determine  first  whether  the 
well  will  be  profitable.  In  deciding 
whether  to  drill,  the  operator  will 
consider  many  factors  including  the 
gathering  charge,  transportation  fees  and 
the  amount  of  money  it  will  have  to  pay 
initially  for  the  construction  of  the 
facilities  necessary  to  hook  the  well  to 
the  gathering  system.  In  an  older  field 
such  as  the  San  Juan  Basin  where  wells 
do  not  generally  produce  at  high  rates, 
meter  installation  costs  can  make  the 
difference  between  whether  or  not  a 
well  is  drilled,  affecting  whether 
additional  natural  gas  sites  are  made 
available  to  meet  consumer  demand. 

The  Complaint  alleges  that  El  Paso 
forced  customers  (or  "well  operators") 
who  needed  to  purchase  El  Paso's 
gathering  service  to  purchase  meter 
installation  services  from  El  Paso  as 
well.  The  Complaint  also  alleges  that 
when  contacted.  El  Paso  informs  a 
potential  gathering  customer  that  El 
Paso  will  connect  a  well  after  the 
operator  has  agreed  that  El  Paso  will 
perform  the  meter  installation 
associated  with  connecting  that  well  to 
El  Pasas  system  and  has  prepaid  a  fiat 
fee  for  the  installation.  El  Paso  contracts 
out  almost  all  of  this  construction  work 
to  other  companies  in  the  San  Juan 
Basin  and  then  charges  the  customer  for 
the  materials.  El  Paso  labor,  and 
"overheads".  "Overheads"  account  for 
as  much  as  one  third  of  the  total  bill  to 
the  customer. 

The  speed  with  which  a  well  can  be 
connected  to  the  gathering  system  is  a 
significant  factor  in  determining  the 
potential  profitability  of  that  well.  Once 
a  well  operator  has  agreed  that  El  Paso 
will  perform  the  meter  installation,  the 
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'  Installation  may  require  compliance  with 
standards  developed  by  the  United  Slates 
Department  of  Transportation  Office  of  Pipeline 
Safety  Standards,  the  American  National  Standards 
Institute,  the  American  Petroleum  Institute,  the 
American  Society  of  Mechanical  Engineers  and  the 
American  Society  of  Testing  and  Materials. 


well  operator  must  rely  on  El  Paso  to 
schedule  that  installation.  In  many 
instances,  El  Paso  has  taken  a 
significantly  longer  time  to  complete 
meter  installation  than  it  would  have 
taken  if  the  well  operator  had  been  able 
to  use  an  alternative  to  El  Paso. 

Over  the  past  three  years.  El  Paso  has 
permitted  only  three  well  operators,  and 
then  only  reluctantly,  to  perform  meter 
installation  using  their  own  contractors, 
and  El  Paso's  permission  in  those  three 
instances  extended  to  only  a  limited 
number  of  well  connections.  Each  of 
these  operators  concluded  that  they 
could  perform  the  installation  for 
substantially  less  cost  than  El  Paso,  even 
if  they  had  to  follow  El  Paso's 
specifications  when  doing  so.  These 
well  operators  were  able  to  perform 
meter  installation  at  each  well  for  nearly 
one-half  of  the  El  Paso  construction  cost 
estimate,  thereby  saving  from  $5,000  to 
$7,000  per  well  on  each  of  the  121  wells 
they  connected.  Since  1991,  a  total  of 
453  wells  have  been  connected  to  El 
Paso's  gathering  system.  However,  El 
Paso  predicts.that  a  significantly  larger 
number  of  wells,  2200  or  more,  will  be 
connected  to  its  gathering  system  over 
the  next  five  years.  If  well  operators  are 
able  to  secure  like  savings,  either  from 
third  party  competitors  or  from  El  Paso 
responding  to  the  new  competitive 
environment,  then  well  operators  in  the 
San  Juan  Basin  will  likely  save  from  $11 
td  $15  million  dollars  over  the  next  five 
year  period.  Depending  upon  the 
number  of  new  wells  connected  over  the 
ten  year  life  of  the  proposed  Final 
Judgment,  savings  could  reach  the  tens 
of  millions  of  dollars. 

Ill 

Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  is 
designed  to  prevent  El  Paso  from  tying 
the  service  of  meter  installation  to  the 
provision  of  gathering  on  its  San  Juan 
gathering  system.  The  proposed  Final 
Judgment  explicitly  prohibits  such 
tying.  Section  IV(A)  provides  that  El 
Paso  may  not  condition  the  provision  of 
gathering  upon  a  well  operator  agreeing 
to  purchase  either  the  metering 
equipment  or  its  installation  from  El 
Paso. 

The  proposed  Final  Judgment  does 
not,  however,  prohibit  El  Paso  from 
providing  meter  installation  in  the 
future.  The  proposed  Final  Judgment, 
therefore,  contains  a  number  of 
safeguards  to  ensure  that  in  the  future 
El  Paso  makes  known  to  its  gathering 
customers  that  they  have  the  option  of 
providing  their  own  meter  installation 
and  gives  its  customers  sufficient 


information  to  make  a  reasoned  choice. 
To  this  end,  at  the  time  of  any  initial 
inquiry  concerning  gathering  and 
connection  to  its  gathering  system. 
Section  IV(D)  of  the  proposed  Final 
Judgment  requires  El  Paso  to  fully 
disclose  to  the  well  operator  that  the 
operator  has  the  option  of  having 
someone  other  than  El  Paso  provide 
meter  installation.  Compliance  with  this 
section  requires  that  El  Paso  provide  the 
well  operator  with  written  notice  that 
the  customer  has  the  right  pursuant  to 
this  Final  Judgment  to  choose  a 
construction  company  other  than  El 
Paso;  provide  an  estimate  of  all  charges 
that  El  Paso  will  require  from  the  well 
operator,  both  if  the  operator  selects  El 
Paso  to  do  the  installation  and  if  it  does 
not;  provide  the  operator  with  sample 
copies  of  the  contracts  that  El  Paso  will 
use  if  the  operator  chooses  to  have  El 
Paso  do  the  installation  or  selects  to 
have  someone  other  than  El  Paso  do  the 
meter  installation;  and,  provide  a  copy 
of  the  specifications,  standards,  and 
procedures  that  El  Paso  will  require  the 
operator  to  follow  if  the  operator 
performs  the  installation.  With  this 
information,  the  well  operator  will  be 
able  to  make  an  informed  choice  as  to 
whether  to  use  El  Paso  or  another 
contractor  for  meter  installation. 

The  proposed  Final  Judgment 
recognizes  that  El  Paso  has  a  reasonable 
need  to  assure  the  safety  and  integrity 
of  its  gathering  system,  and  may  have 
some  legitimate  concerns  regarding  its 
liability  when  well  operators  perform 
meter  installations  for  wells  connecting 
to  its  gathering  system.  Pipe  and 
equipment  that  connect  to  El  Paso's 
gathering  pipeline  can  pose  safety 
hazards  if  they  are  constructed  in  a 
substandard  manner  or  with  faulty 
materials.      * 

Section  V(E)  of  the  proposed  Final 
Judgment  permits  El  Paso  to  protect  its 
safety  and  liability  concerns  consistent 
with  the  tying  prohibition  found  in 
Section  IV(A).  Connection  of  the  well- 
tie  line  requires  a  "tap"  into  the 
gathering  pipeline — an  actual  opening 
into  the  pipe.  Welding  and  other 
construction  of  lines  carrying  natural 
gas  must  be  done  in  a  manner  that 
safeguards  the  workers  and  the  pipe 
involved.  For  this  reason.  Section  V(E) 
allows  El  Paso  to  require  well  operators 
to  use  El  Paso  or  El  Paso  contractors  for 
the  tap,  but  limits  the  price  that  El  Paso 
may  charge  for  this  service. 

In  recognition  of  El  Paso's  safety  and 
liability  concerns.  Sections  V(A)-{B) 
permit  El  Paso  to  specify  to  well 
operators  reasonable  specifications  for 
the  construction  and  installation  of 
metering  facilities.  At  the  same  time, 
these  sections  also  set  forth  conditions 


that  limit  EI  Paso's  discretion  regarding 
the  type  of  standards  and  procedures  El 
Paso  may  require  and  the  manner  in 
which  it  implements  these  standards 
ancj  procedures.  These  limiting 
conditions  will  ensure  that  El  Paso  will 
not  i|se  its  standard  setting  practices  to 
disc  Ourage  its  gathering  customers  from 
using  other  contractors  for  meter 
instjaliation  in  the  future.  Thus, 
specifications  that  have  the  effect  of 
steejiing  well  operators  to  use  of  El  Paso 
or  m  Paso-provided  equipment  for, 
meter  installation  would  violate  this 
Final  Judgment. 

Similarly,  El  Paso  has  a  bonafide 
inteirest  in  providing  maintenance  for 
metier  equipment  connected  to  its 
system  because  such  maintenance  is 
neces.sary  to  a.ssure  continuing 
provision  of  safe  and  efficient  gas 
gathering.  For  this  reason.  Section  IV(C) 
of  the  propo.sed  Final  Judgment  allows 
El  Paso  to  provide  maintenance  and  to 
recover  the  cost  for  such  maintenance, 
but  only  in  the  rate  for  gathering 
charged  all  gathering  customers. 

Well  operators  generally  connect  new 
wells  again  and  again  over  the  years. 
The  proposed  Final  Judgment  prevents 
El  Paso  from  implementing  practices 
designed,  or  having  the  effect  when 
implemented,  to  discourage  well 
operators  who  elect  to  perform  their 
own  meter  installation  from  exercising 
that  option  again.  Thus,  although 
Section  V  permits  El  Paso  to  set 
standards  and  procedures  that  a  well 
operator  must  follow  when  installing 
meters  connected  to  El  Paso  gathering 
system,  and  to  require  well  operators  to 
submit  their  installations  to  inspection 
by  El  Paso,  it  places  certain  restrictions 
on  El  Paso  to  assure  that  its 
specifications,  procedures  and 
inspections  do  not  impose  undue  cost  or 
delay. 

As  a  means  of  monitoring  El  Paso's 
conduct  with  respect  to  the 
requirements  it  imposes.  Section  V(C)  of 
the  proposed  Final  Judgment  provides 
that  if  El  Paso  does  require  meter 
installation  inspections,  its  inspectors 
must  create  logs  of  their  inspections  of 
both  El  Paso  and  non-El  Paso 
installations.  El  Paso  must  maintain 
these  logs  and  made  them  available  to 
well  operators  that  choose  to  perform 
their  own  meter  installation.  To  Aure 
well  operators  timely  access  to  tlreM^ 
logs,  the  proposed  Final  Judgment^ 
(Section  IV(E))  requires  that  any       \ 
contract  between  a  well  operator  anp  EI 
Pasoithat  provides  for  meter  installation 
inspBi:tions  mu.st  al.so  contain  a  clause 
giving  the  well  operator  access  to 
inspfcttions  records.  These  well 
operators  will  then  be  able  to  examine 
logs  Ifpr  their  installation  jobs  and 
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compare  logs  pertaining  to  meter 
installations  performed  bv  El  Paso  to  aid 
in  determining  whether  El  Paso  is 
conducting  uniform  and  reasonable 
inspections. 

Finally,  the  Final  Judgment  (Section 
IV(E))  requires  that  El  F'h'.o  must  give 
the  well  operator  the  unconditional 
option  of  including  a  clause  in  the  meter 
installation  contract  that  would  permit 
the  well  operator  to  elect  binding 
arbitration  rather  than  court  litigation  to 
resolve  differences  under  the  contract'. 

The  United  States  is  satisfied  that  the 
proposed  Final  Judgment  sufficiently 
resolves  the  antitrust  violations  alleged 
in  the  Complaint.  The  provisions  of  the 
proposed  Final  Judgment  should 
prevent  any  fiiture  tying  activities,  and 
will  allow  El  Paso  to  safeguard  the 
integrity  and  safety  of  its  own  gathering 
system  while  at  the  same  time  assuring 
that  those  operators  who  choose  to 
perform  their  own  meter  installation  are 
not  indirectly  burdened  by  El  Paso  for 
their  choice.  Compliance  with  the 
proposed  Final  Judgment  would  prevent 
any  recurrence  of  the  violations  alleged 
in  the  Complaint,  and  thus  provides 
complete  relief. 

IV 

Remedies  Available  to  Potential  Private 
Litigants 

Section  4  of  the  Cla>1on  Act,  15 
U.S.C.  §  15,  provides  that  any  person 
who  has  been  injured  in  his  business  or 
properly  as  a  result  of  conduct 
forbidden  by  the  antitrust  laws  may 
bring  suit  in  Federal  court  to  recover 
three  times  the  damages  suffered,  as 
well  as  costs  and  reasonable  attorneys 
fees.  Entry  of  the  proposed  Final 
Judgment  will  neither  impair  nor  assist 
the  brining  of  any  private  antitrust 
damage  action.  Under  the  provisions  of 
Section  5(a)  of  the  Clayton  Act.  15 
U.S.C.  §  16la).  the  proposed  Final 
Judgment  has  no  prima  facie  effect  in 
any  subsequent  private  lawsuit  that  may 
be  brought. 

V 

Procedure  Available  for  Modification  of 
the  Proposed  Final  Judgment 

The  United  States  and  defendant  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  bU  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit  to 


the  United  States  written  comments 
regarding  the  proposed  Final  Judgment 
Any  person  who  wishes  to  comnieiil 
should  do  so  within  60  days  of  the  date 
of  publication  of  this  Competitive 
Impact  Statement  in  tlie  Federal 
Register.  The  United  States  will 
evaluate  the  comments,  deterriiinu 
whether  it  should  withdraw  its  consent, 
and  respond  to  comments.  The 
t;omments  and  the  response  of  the 
United  States  will  he  tiled  with  the 
Court  and  published  in  the  Federal 
Register. 

Written  comments  should  l)e 
submitted  to;  Roger  W.  Fones.  Chief. 
Transportation,  Energy,  and  .■\iiri(,ultiire 
Section,  Antitrust  Division,  Judiciary 
Center  Building,  555  4th  Street,  N.\V.. 
Rm  9104.  Washington,  DC.  2U(U)1. 

VI 

Alternative  to  the  Proposed  Final 
Judgment 

The  alternative  to  the  proposed  Final 
Judgment  would  be  a  full  trial  of  the 
case  against  El  Paso.  In  the  view  of  the 
Department  of  Justice,  such  a  trial 
would  involve  substantial  cost  to  the 
United  States  and  is  not  warranted 
because  the  proposed  Final  Judgment 
provides  relief  that  will  remedy  the 
violations  of  the  Sherman  Act  alleged  in 
the  United  States'  Complaint. 

VII 

Determinative  Materials  and 
Documents 

There  are  no  materials  or  documents 
that  the  United  States  considered  to  be 
determinative  in  formulating  this 
propcsed  Final  Judgment.  Accordingly. 
none  are  being  filed  with  this 
Competitive  Impact  Statement. 

Dated:  January  12, 1995. 
Respectfully  submitted. 
Anne  K.  Binganian. 

Assistunt  Atlompy  General  Antitnist  Division. 
fade  Alice  Eaton, 

Attorney.  US.  Department  of  Juatiie. 
Antitrust  Division.  Transportation,  fnw^-v. 
and  Agriculture  Section,  Judician.  Cnntar 
Huilding.  55.5  Fourth  Street.  S.  It'.. 
Wnshington.  DC 20001. 1202}  .11)7-^3 Ut. 

Certificate  of  Seriice 

I  hereby  certify  that  I  have  caii.wii  a  nipv 
(.f  the  forcgdiiio  COMI'L.AIM. 
.STIPIL.ATIO.N,  prdpos.d  FINAL 
H'rx;ME.\T.  and  COMF'ETITIVF  iSll'ACr 
.ST.MTME.NT  to  bo  st»iT,(>d  upon  i Dunsi'l  in 
thi.s  matlr-r  in  the  mnnner  sot  furtli  liclovv; 

By  h.imi:  Mary  .•\iinf  Ma-ion.  .\ndr<;vvs  d 
Kiirth.  L.L.P..  1701  I'imuisv  Uania  .^veiiiiu, 
\.W..  Washington.  D.C.  2(MMHi 
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Dated:  Janunry  12.  1995. 
Jill  A.  Ptacfik. 

Antitnist  Division.  I'.S.  Department  of  Justice. 
555  4th  Street.  ,VU',,  Washington.  DC  20001. 
(2021307-6607 

(FR  Doc.  95-1989  Piled  1-25-95;  8:45  ami 

BILUNG  CODE  441(M)1-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (95-008] 

Aerospace  Safety  Advisory  Panel; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Aerospace  Safety  Advisory  Panel. 

DATES:  March  23,,  1995,  2:00  p.m.  to  3:30 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  300  E  Street,  S\V, 
Room  9H40,  Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  L.  Manning,  Code  Q-1,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546  (202/358-0914). 

SUPPLEMENTARY  INFORMATION:  The 
Aerospace  Safety  Advisory  Panel  will 
present  its  annual  report  to  the  NASA 
Administrator.  This  is  pursuant  to 
carrying  out  its  .statutory  duties  for 
which  the  Panel  reviews,  identifies, 
evaluates,  and  advises  on  those  program 
activities,  systems,  procedures,  and 
management  activities  that  can 
contribute  to  program  risk.  Priority  is 
given  to  those  programs  that  involve  the 
safety  of  manned  flight.  The  major 
subjects  covered  will  be  the  Space 
Shuttle,  Space  Station,  and  Aeronautical 
Operations.  The  Aerospace  Safety 
Advisory  Panel  is  chaired  by  Norman  R. 
Parmet  and  is  composed  of  8  members 
and  6  consultants.  The  meeting  will  be 
open  to  the  public  up  to  the  capacity  of 
the  room  (approximately  50  persons 
including  members  of  the  Panel). 

Type  of  Meeting:  Open 
Agenda: 
Thursday.  March  23 
2:00  p.m. — Prt'sontation  of  the  findings  and 
recommendations  of  the  Aerospace 
Safety  Advisory  Panel 
3:30 — Adjourn 

All  attendees  will  be  requested  to  sign  an 
attendance  register. 


Dated:  January  20, 1995. 
Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

|FR  Doc.  95-2008  Filed  1-25-95;  8:45  ami 

BILLING  CODE  7S10-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial 
Innovation;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  Design, 
Manufacture,  and  Industrial  Innovation 
(#1194). 

Date  and  Time:  February  16, 1995;  8:30 
a.m.-5:00  p.m. 

Location:  Room  730,  National  Science 
Foundation,  4201  Wilson  Blvd..  Arlington, 
VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Warren  DeVries. 
Program  Director,  DMII,  Room  525,  NSF. 
4201  Wilson  Blvd.,  Arlington,  VA.  22230, 
(703)306-1330. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
applications  for  the  Presidential  Faculty 
Fellows  Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  23,  1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  95-1963  Filed  1-25-95;  8:45  am] 

BILLING  CODE  75&5-01-M 


Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems. 

Dale  and  Time:  February  14, 1995/8:30 
am-5:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Room  530  &  580, 
Arlington.  Virginia  22230. 


Contact  Person:  Dr.  Deborah  Crawford, 
Program  Director,  Solid  State  and 
Microstructures.  Division  of  Electrical  and 
Communications  Systems,  Room  675, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington.  VA  22230. 

Telephone:  (703)  306-1339. 

Tvpe  o/Mee/i;jg:  Closed. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

i4^enrfo.To  review  and  evaluate 
applications  of  regular  research  proposals  as 
part  of  the  .selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(r)  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  January  23.  1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  95-1964  Filed  1-25-95;  8:45  am| 

BILLING  CODE  7555-01-M 


Special  Emphasis  Panel  In 
Bioengineering  and  Environmental 
Systems;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Nome:  Special  Emphasis  Panel  in 
Bioengineering  and  Environmental  Svstems 
(No.  1189). 

Date  and  Time:  February  13.  1995:  9:00 
am — 4:00  pm. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Room  565,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Edward  H.  Bryan,  Program 
Director,  Environmental  Engineering, 
Division  of  Bioengineering  and 
Environmental  Systems,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  Telephone:  (703)  306- 
1318. 

P'irpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietarv'  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  f)crsonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  23, 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  95-1966  Filed  1-25-95;  8:45  am| 

BILLING  CODE  75SS-01-M 


Federal  Register  /  Vol. 


60.  N".  17  /  Thursday,  January  26.  1995  /  Notices 


5i27 


S[i>ecial  Emphasis  Panel  in  Physics, 
Notice  of  Meeting 

In  accordance  v\  ilh  the  Federal 
jivi.sory  Committee  Act  (Pub.  L  92- 
fi3,  as  amended),  the  National  Science 
jundation  announces  the  following 
Bting. 

Vfomp.  Special  EmptiHsis  Paiuil  in  Phvsics 
1)8). 
tile  and  T/me.  Tue.sday.  Fi-hruau'  14, 
ifi:  8:30  a.m.-5.0()  p.m. 
lore.  Ro.)m  1020.  4201  Wilson  Blvd.. 

IJngton.  VA  22230 
ype  of  Meeting:  CAc.seii. 

ppniact  Person:  Dr.  Thomas  Mcilrath. 
Program  Director  for  .Momic.  Molecular  and 
Optital  Physics.  Division  tA  Physics,  Room 
10|5.  National  .Science  Found  >tion.  4201 
Wjlson  Blvd.,  Arlington.  VA  22230. 
Telephone:  (703)  306-1807. 

hrpose  of  Meeting:To  provide  advice  and 
reOommendafions  concerning  proposals 
sul^itted  to  N.SF  for  financial  support. 

ijtgendo.To  review  and  evaluate  Atomic. 
Molecular  and  Optirjil  Physics  Career 
proposals  as  part  of  the  selection  process  for 
award.s. 

Reason  for  Closing:  The  proposals  being 
re\jiewed  include  information  of  a 
prdprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
sal|iries;  and  personal  information 
coiicerning  individuals  as,sociated  w  ith  the 
prdposais.  These  matters  are  exempt  under  5 
U.SC  552b(c),  (4)  and  (6)  of  the  C;ovemmen« 
in  (he  Sunshine  Act. 

Dated:  January  23. 1995. 
M.  Rebecca  Winkler, 
Coifimittee  Management  Officer. 
|FK  Doc.  9,5-1967  Filed  1-25-95:  8  45  ami 

B«LUMG  CODE  755S-01-M 


|l  ~ 

Committee  of  Visitors  of  the  Advisory 
Committee  for  Computer  and 
Information  Science  and  Engineering; 
Notice  of  Meeting 

Ip  accordance  with  the  Federal 
Adj/isory  Committee  Act  (Pub.  L.  92- 
46.1,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meijfing. 

Aiflme:  Committee  (<f  Visitors. 

Due  and  Time:  February  13,  1995  8:30  . 
a.m  -5  p.m. 

Pace:  Room  310.  4201  Wilsnn  Blvd.. 
Arliitgton.  VA  222.10. 

T  'be  of  Meeting:  Cllosed. 

Cmact  Person:  Dr.  John  R.  b^hm.inn. 
Dop,^fy  Division  Director.  Microi  loctronic 
Info-tnation  Pror:fssing  Systems  Division.  Km 
1151i,  National  Science  Foui)d:it!on,  4201 
VVilion  Blvd.,  Arlington,  VA  22230. 
Telf  phone:  (703)  306-1940. 

Purpose  of  .Meeting:  To  carry  (^ut 
Con  itiittee  of  Visitors  [CIW]  revieu-, 
incl  ikling  examination  of  decisions  on 
prof  (>sals.  reviewer  comments,  uml  oilier 
priv  kitted  materials. 

--^j  ;tndu:  To  provide  oversight  rt;view  of  ilu; 
Hesi  jfi.  Tools  &  Test  Program. 


nei:r.on  fur  f.Vr-MnaTht;  mating  is  closed 
to  the  public  lifcause  the  Committee  is 
reviewing  piipcs^il  actions  that  will  include 
privileged  int'!ll"(:tual,pn)perty  and  personal 
information  ihdt  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  th<!  public.  thes«!  matters  that  are  exempt 
under  5  l'..S.(:.  5r)2Uc)  (4)  and  (6)  of  the 
Govermuent  in  the.  Sunshine  Act  would  \te. 
improperly  dis(:los('d. 

D,!ted:  Jar.uarv  23,  1995. 
M.  Rebecca  Winkler. 
Cawmittee  Mmui^ivm-nt  Officer. 
IFR  D«k:.  9.5-1968  Filrd  1-25-95;  8:45  ami 
BILLING  CODE  75S5-01-M 


Special  Emphasis  Panel  in  Chemistry; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
4fi3,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Some  and  i:onimilletj  Code:  Special 
Emphasis  Panel  in  Chemistry  («1191). 

Diitf  and  Time:  February  16-17.  1995.  8 
a.m.  to  5  p.m. 

Place:  RcKims  375.  360.  360.2.  365.  370. 
310.  310.2.  NSF.  4201  Wilson  Boulevard. 
Arlmglon.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Karolyn  Eisenstein. 
Pr«i^am  Director.  Office  of  Special  Projects. 
Chemistry  Division.  Room  1055.  National 
.S<  it-iice  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Telephone:  (703)  306- 
18.50. 

Purpose  of  Meeting:  To  provide  advice  and 
rw:onnn{'nda»ions  concerning  applications 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
applications  for  Postdoctoral  Fisllowships  in 
C;hemistry. 

Reason  for  Closing:  The  proposals  b<'ing 
reviewed  include  information  of  a 
proprit  tary  orcoiifidenfidl  nature,  including 
technical  information:  and  personal 
infonnation  concerning  individuals 
associated  with  the  applications.  These 
matters  an;  exempt  under  5  I  J.S.C.  552  t>((.) 
(4)  and  (6)  of  i!ii:  Government  in  the 
.Sunshine  Ai  I. 

Dated;  Jaiui.iry  23.  1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  95-191,9  Filed  1-25-95;  8:41  rtml 

BILLING  COOE  755S-01-M 


Special  Emphasis  Panel  in  Human 
Resource  Development;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
4f)3.  as  amended),  the  National  S<:ienri- 
Foundation  announces  the  following 
meeting. 


Niime  and  Committee  Code:  Spit  iai 
fjnphasis  Panel  in  Human  Rts.mr.e 
l)<?velopment  «1199. 

Dale  and  Time:  Febnidn  \\  &  14.  I'cVj— 
8:()0am-5.()0pm 

Place:  N.itional  .Scii  ik  p  F')bi}i!„!i,in.  4201 
Wilson  Blvd..  Arlington.  \'.\.  Kooiiis"  1751  » 
330. 

Type  of  Meeting-  C.h  onl. 

Contact  Person:  Betty  Jones  &  Cost.  Ilu 
Brown.  National  .SciiTue  Fourid.ili.jii.  4201 
Wilson  Blvd..  .^rlingto!l.  V.-\  22230 
I'elrphone:  (703)  3(>f>-lt,4(). 

Purpose  of  Meeting:  To  provide  .-dvii  >•  and 
recoinmenddtions  conccrnin«  prcjviv.ils 
submitted  to  NSF  for  financial  support. 

Agenda:  To  n-view  and  evaluate 
(JMuprehensive  Partnerships  for  Miiii.rity 
Student  Achievement  (CP.MSA)  proposal  as 
part  of  the  selection  pro(.ess  for  .ivv.irvls. 

Reason  for  Closing:  Ttit:  p.-ofxxals  U-iug 
reviewed  includf  information  of  .i 
proprietary  or  confidential  nature,  iniiuding 
techni(  al  information;  financial  data,  such  as 
salaries;  and  personal  iiiformation 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  ex(!mpl  iincter  5 
I  '.St:  552b(c).  (4)  ami  (6)  of  tlie  ( ;(.vornment 
in  the  .Sunshine  Act. 

n.itcd:  [anuary  23.  1995. 
M.  Rebecca  Winkler, 
Cominitti:e  Management  Ofticer. 
IFR  D<m:.  95-1970  Filed  1-25-95:  «  45  .inij 
BALING  COOE  75i5-01-M 


Advisory  Committee  for  Engineering; 
Notice  of  Meeting 

in  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub  I,.  92- 
4ri.'{,  as  amended),  the  National  .S<:ienf:R 
Foundation  announces  the  following 
meeting. 

Same:  Advi.sorv  ( j>iiimilte«1i»r 
Engineering— (»1 170). 

Date  and  T-ime:  Februarv  15-16  1MM5- 
8:.)0  a  m  to  5:00  p  m. 

Plate:  Roi.m  580.  National  .S.  iciuf 
Foundation.  4201  WiNi.n  Houlevasd. 
Arlington.  VA  22230 

Tvpr  of  Meeting:  Closed 

Contait  Person:  Dr.  Warren  Dt  Aru-v. .,(:,! 
Dr.  Kesh  Narayanrin.  Program  Dn    "os. 
Manufacturing  Processes  and  Eq:.;;'  •  .-ii!. 
National  Science  Found.iti(in,  4201  Uilson 
Boulevard.  Arlington.  V.-\  222  '0.  t.-lrphoiie. 
(71)0  306-1330 

Purpn-ie  rf  Meetin;.^:  ( :omniilt"-e  -it  \"is!'(.r^ 
((X)V)  n!view.  including  ex.imindtinn  ot 
dei  is.ons  on  propusais.  rivie-wt-r  i  i>riin:ents. 
and  other  privileged  materials. 

Reason  for  Closing:  The  meeting  is  <  los.  d 
to  the  public  because  the  Oimmittee  is 
n'viewlflg  proposal  arn.ins  that  w;'"i  tncU.ile 
piivilcged  ir:irllf(  iiial  prop-'.-iv  an'i  p'Tsnn.i! 
inlorm.ition  that  could  h  {r.-n  indiv  iiiii.ils  if 
they  were  disclosed.  It  ti:s<:ussir.ns  w.ri-  <.pi>;! 
t(j  the  public,  these  mdt?>!rs  tlidt  ar'-i-vnifif 
under  5  U.S.C  552h(c)  (4)  and  (hjott.he 
(iuvernment  in  iheSunsliMie  Act.  would  Iw 
improperly  disclosed. 
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JMI 


Dated:  lanuary  23. 1995. 
M.  Rebecca  Winkler, 

Committee  Miinngement  Officer. 

|FR  Doc.  95-1965  Filed  1-25-95;  8:45  am) 

BILUNQ  CODE  75S5-«1-«I 

Special  Emphasis  Panel  In  Human 
Resource  Development;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisor\'  Committee  Act  (Pub.  L.  92- 
463,  as  amended)  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  Resource  Development 
#1199. 

Date  and  Time.  Februan,- 15. 16  and  17, 
1995—8:00  am-5:00  pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd.,  Arlington.  VA.  Rooms:  310. 
320,  330,  340,  370,  380,  390. 

Type  of  Meeting:  Closed. 

Contact  Person:  Betty  Jones  and  Costello 
Brown.  National  Science  Foundation.  4201 
Wil.son  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  306-1640. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:To  review  and  evaluate  Summer 
Science  Camps  (SSC)  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
VSC  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  23. 1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
|FR  Doc.  9,5-1971  Filed  1-25-95;  8:45  am] 

BILLING  CODE  7SS5-01-M 


Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  ar.rcrdance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

t\'ame:  Special  Emphasis  Panel  in  I'hvsics 
(1208). 

Date  and  Time:  Mondav.  February  13. 
1995;  8:30  a.m.-5:00  p.m." 

Place:  Room  1060,  4201  Wilson  Blvd., 
Arlington.  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  John  Lightbody. 
Program  Director  for  Nuclear  Physics, 
Division  of  Physics,  Room  1015,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1806. 


Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:To  review  and  evaluate  Nuclear 
Physics  Career  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  m.atters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  23,  1995. 
John  F.  Wilkinson,  Jr., 

Director.  HRM. 

[FR  Doc.  95-1972  Filed  1-25-95:  8:45  am) 

BILLING  COCE  755S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-131] 

Omaha  Veterans  Administration 
Medical  Center;  Consideration  of 
Application  for  Renewal  of  Facility 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  renewal  of  Facility  License 
No.  R-57,  issued  to  the  Omaha  Veterans 
Administration  Medical  Center  (V-A  or 
the  licensee)  for  operation  of  the  VA 
TRIGA  Research  Reactor  located  in  the 
Omaha  Veterans  Administration 
Medical  Center  in  the  city  of  Omaha, 
Douglas  County,  Nebraska. 

The  renewal  would  extend  the 
expiration  date  of  Facility  License  No. 
R-57  for  20  years  from  date  of  issuance, 
in  accordance  with  the  licensee's  timely 
application  for  renewal  dated  May  10, 
1993. 

Prior  to  a  decision  to  renew  the 
license,  the  Commission  will  have  made 
findings  required  by  the  Atomic  Energy 
Act  of  1954,  as  amend,ed  (the  Act),  and 
the  Commission's  regulations. 

Within  30  days  of  public  ation  of  this 
notice,  the  licensee  may  file  a  request 
for  a  hearing  with  respect  to  renewal  of 
the  subject  facility  license  and  any 
person  whose  interest  may  be  affected 
by  this  proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 


Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC 
20037.  If  a  request  for  a  hearing  o- 
petition  for  leave  to  intervene  is  filed 
within  the  time  prescribed  above,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
w^hich  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  as  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  inter\ene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  .statement  of  the  issue  of  law-  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion  and  the  petitioner  must 
provide  sufficient  information  to  show 
that  a  genuine  dispute  exists  with  the 
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applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
ametadment  under  consideration.  The 
tjulion  must  be  one  which,  if 
en.  would  entitle  the  petitioner  to 
t.  A  petitioner  who  fails  to  file  such 
Iplement  which  satisfies  the.se 
reqi^  ijrements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
part  cipate  as  a  party. 

Tlno.se  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witiiesses. 

AJneque-St  for  a  hearing  or  a  petition 
for  Ifeave  to  intervene  must  be  filed  with 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.  Washington.  DC. 
within  the  time  prescribed  above. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly 
so  iriform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-600  (in  Missouri  l-(800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Seymour  H.  Weiss- 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed; 
Omaha  Veterans  Administration 
Medical  Center;  and  publication  date 
and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  and  to  Mr.  Paul  L.  Pullum, 
District  Council  Attorney,  Mail  Stop  02. 
Veterans  Administratiori  Medical 
Center.  4101  Woolworth  Avenue, 
Omaha,  Nebraska  68105,  attorney  for 
the  licensee, 

Nontimely  filings  of  petitions  of  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for  renewal 
dated  May  10,  1993,  which  is  available 
for  public  inspection  at  the 


Commission's  Public  Document  Room 
at  2120  L  Street,  NW,  Washington,  DC. 
20555. 

Dated  at  Kockville.  Maryland,  this  20th  day 
of  January,  1995. 

For  the  Nuclear  Regulatory  Commission. 
Singh  S.  Bajwa. 

Acting  Director.  Xon-Powr  Rt'actnrs  and 
Decommissioning  Project  Directorate. 
Division  of  Project  Support.  Office  ofSuclear 
Reactor  Regulation. 
IFR  Doc.  95-1958  Filed  1-2,5-95.  845  am] 
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In  the  Matter  of  All  Reactor  Licensees 
With  Installed  Thermo-Lag  330-1  Fire 
Barrier  Material  Receipt  of  Petition  for 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  by 
postcard  dated  November  14.  1994,  Mr. 
Bob  DeBolt  requests  that  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
take  action  with  regard  to  the  use  of 
Thermo-Lag  by  all  reactor  licensees. 

The  Petitioner  requests  shutdown  of 
ail  reactors  in  which  Thermo-Lag  is 
used  until  it  has  been  removed  and 
replaced.  As  the  basis  for  this  request, 
the  Petitioner  stales  that  Thermo-Lag 
fails  to  meet  NRC  regulations 
concerning  combustibility  and  that  the 
manufacturer  of  Thermo-Lag  was 
indicted  for  defrauding  the  Government 
and  the  utilities. 

The  Petition  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commissions 
regulations  and  has  been  referred  to  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation.  As  provided  by  10  CFR 
2.206,  appropriate  action  will  be  taken 
on  this  Petition  within  a  reasonable 
time.  By  letter  dated  January  19,  1995, 
the  Director  denied  the  request  for 
immediate  suspension  of  the  operating 
licenses  of  all  reactors  in  which 
Thermo-Lag  is  used. 

A  copy  of  the  Petition  and  the 
Director's  letter  are  available  for  • 

inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street.  NW. 
Washington,  DC. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  January  1995. 

For  the  Nuclear  Regulatory  Commission. 

Dennis  M.  Cnitchfield, 

Acting  Director.  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  95-1959  Filed  1-2.5-95;  8:45  am] 

BILLING  CODE  7S90-0I-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer:  David 
T.  Copenhafer,  (202)  942-8800  ^ 

Upon  written  request  copy  available 
form:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  Washington, 
D.C. 20549 

Extension 

Industry  Guides:  File  No.  270-60 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  3.501  et  spq.).  that  the  Securities 
and  Exchange  Commission 
("Commission")  has  requested 
extension  of  the  Industry  Guides. 
The  industry  guides  are  used  by 
registrants  in  certain  specified 
industries  as  disclosure  guidelines  in 
preparing  Securities  Act  and  Exchange 
Act  registration  statements  as  well  as 
other  Exchange  Act  filings.  The 
Commission  estimates  for 
administrative  purposes  that  the  total 
annual  burden  with  respect  to  the 
guides  is  one  hour. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Clearance  Officer  of  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
compliance  with  Commission  rules  and 
forms  should  be  directed  to  David  T. 
Copenhafer,  Acting  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N.W.,  Washington,  D.C.  20549  and 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Management  and  Budget,  (Project  No. 
3235-0069),  Room  3208.  New  Executive 
Office  Building.  Washington,  D.C. 
20503. 

Dated:  January  11.  1995. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc  95-1916  Filed  1-25-95;  8:45  am] 

BILUNG  CODE  8010-01-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Spartech  Corporation, 
Common  Stock,  $0.75  Par  Value,  9% 
Det>entures,  due  April  15, 1999)  File 
No.  1-5911 

January  19.  1995. 

Spartech  Corporation  ( "Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
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("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities 
("Securities")  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  Securities  from  , 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex, 
the  Securities  are  listed  on  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"). 
The  Securities  commenced  trading  on 
the  NYSE  at  the  opening  of  business  on 
December  7, 1994  and  concurrently 
therewith  the  Security  was  suspended 
from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
the  Securities  from  listing  on  the  Amex, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  in 
maintaining  the  dual  listing  of  the 
Securities  on  the  NYSE  and  the  Amex. 
The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  the  Securities  and  believes  that  dual 
listing  would  fragment  the  market  for 
the  Security. 

Any  interested  person  may,  on  or 
before  February  9, 1995,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unle.ss 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
|FR  Doc.  95-1918  Filed  1-25-95;  8:45  am) 

BILUNG  CODE  801&-01-M 


Issuer  Delisting;  Notice  ot  Application 
To  Withdraw  From  Listing  and 
Registration;  (Diagnostic  Health 
Services,  Inc.,  Common  Stock,  $.01  Par 
Value,  Common  Stock  Purchase 
Warrants)  File  No.  1-11984 

January  19.  1995. 

Diagnostic  Health  Services,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 


to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  securities 
("Securities")  from  listing  and 
registration  on  the  Boston  Stock 
Exchange,  Inc.  ("BSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  Securities  from 
listing  and  registration  include  the 
following: 

Presently,  the  Company  has  listed  the 
Securities  on  the  Exchange  and  on  the 
NASDAQ  Small  Cap  Market.  The 
Company  wishes  to  have  the  Securities 
delisted  from  the  Exchange  due  to  the 
fact  the  Securities  have  not  been 
actively  traded  on  the  Exchange  at  any 
time  since  the  inception  of  their  listing, 
and  the  continued  listing  of  the 
Securities  on  the  Exchange  will 
constitute  an  unnecessary  expenditure 
of  the  Company's  capital. 

Any  interested  person  may,  on  or 
before  February  9, 1995,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  BSE  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 
IFR  Doc.  95-1917  Filed  1-25-95;  8:45  am) 

BILUNG  COOE  8010-01-M 


Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Beta  Well  Service  Inc., 
Common  Stock,  No  Par  Value)  File  No. 

1-11670 

• 

January  20,  1995. 

Beta  Well  Service  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commissiort"),  pursuant  to  Section 
12(d)  of  the  Securities  E.xchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  for  striking  the 
Security  from  listing  and  registration 
include  the  following: 


According  to  the  Company,  the 
Company  received  a  letter  dated 
October  11, 1994,  from  the  Exchange 
stating  that  it  was  considering  delisting 
the  Security  because  it  believed  that  the 
Company  had  violated  the  Exchange's 
listing  agreement  and  disclosure 
policies.  After  the  Company  submitted 
its  responses  to  the  Exchange  by  letters 
dated  October  24, 1994  and  November 
1, 1994,  the  Exchange  sent  a  letter  to  the 
Company  dated  November  23,  1994, 
stating  that  the  Exchange  had  decided  to 
delist  the  Security.  Although  the 
Company  initially  elected  to  appeal  the 
Exchange's  decision  to  delist  the 
Security  to  the  Exchange's  Board  of 
Governors,  the  Company  has  decided  to 
settle  matters  by  removing  the  Security 
from  listing  on  the  Exchange.  The 
Company  is  now  of  the  position  that  in 
view  of  the  Impasses  between  the 
Exchange  and  the  Company  and  the 
large  expenditures  of  money  and 
management  time  that  would  be 
required  before  a  final  resolution  of  the 
matters  at  issue  could  be  obtained,  it  is 
in  the  best  interest  of  both  the  Company 
and  its  shareholders  that  matters  be 
settled  by  delisting  the  Security  from 
the  Exchange. 

The  Exchange  has  also  agreed  that  it 
would  be  in  the  best  interest  of  the 
Exchange  and  the  investing  public  to 
resolve  this  issue  between  the  Company 
and  the  Exchange  in  this  manner. 

Any  interested  person  may,  on  or 
before  February  10,  1995,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary 
IFR  Do<;.  q.S-1915  Filed  1-2.5-95:  8:45  am) 
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(Release  No.  34-35246;  International  Series 
Release  No.  773  File  No.  SR-Amcx-94-60) 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  the  Listing  of  Options  and 
Long-Term  Options  Based  on  a 
Reduced-Value  of  the  Deutscher 
Aktienindex  (DAX) 

January  19, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  15, 1994, 
the  American  Stock  Exchange,  Inc. 
("Amex  "  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
le  Proposed  Rule  Change 

The  Exchange  proposes  to  approve  for 
listing  and  trading  standardized  options 
and  long-term  options  on  a  reduced- 
value  of  the  Deutscher  Aktienindex 
("DAX  Index"  or  "Index")  computed  at 
one-tenth  of  the  full-value  of  the  Index. 
In  addition,  the  Amex  proposes  to 
amend  Rule  904C(b)  to  provide  for  a 
position  limit  for  standardized  options 
on  the  Index  of  25,000  contracts  on  the 
same  side  of  the  market,  provided  no 
more  than  15,000  of  such  contracts  are 
in  series  in  the  nearest  expiration 
month.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  the  Amex,  and  at  the 
Commission. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

lln  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  is  proposing  to  trade 
standardized  options  and  long-term 
options  on  a  reduced-value  of  the  DAX 
Index,  and  internationally  recognized, 
capitalization-weighted  >  index  of  30 
highly  capitalized  German  stocks 
trading  on  the  Frankfurt  Stock  Exchange 
("FSE").2  The  stocks  included  in  the 
Index  are  among  the  largest  German 
corporations  and  their  shares  are  among 
the  most  actively  traded  of  German 
issuers.  The  DAX  Index  is  composed  of 
ten  broad  industry  groups  including 
chemicals,  automobile  manufacturers, 
banks,  and  insurance  companies. 

The  median  capitalization  of  the 
companies  in  the  Index  as  of  December 
2, 1994,  was  US  $6.52  billion. '  The 
average  market  capitalization  of  these 
companies  was  US  $8.78  billion  as  of 
that  date.  The  market  capitalizations  of 
the  individual  companies  in  the  Index 
ranged  fit)m  US  $740.51  million  to  US 
$32.02  billion  as  of  December  2,  1994. 
Also  on  that  date,  the  largest  component 
of  the  Index.  Allianz  AG  Holdings, 
accounted  for  12.15%  of  the  total 
weighting  of  the  DAX  Index,  while  the 
smallest,  Deutsche  Babcock  AG, 
accounted  for  0.28%  of  the  weight  of  the 
Index.  The  five  highest  weighted 
components  of  the  Index  on  that  date 
accounted  for  43.69%  of  the  total  weight 
of  the  Index.  Average  daily  volume  in 
the  component  securities  for  the  period 
from  June  1994,  through  November 
1994,  ranged  from  a  low  of 
approximately  59,408  shares  to  a  high  of 
1.04  million  shares,  with  an  average 
daily  trading  volume  for  all  components 
of  the  Index  of  approximately  338,449 
shares  per  day.  The  Index  had  a  closing 
value  of  2,038.5  on  December  2, 1994. 

The  DAX  Index  is  maintained  by  the 
FSE  in  conjunction  with  the  Borsen- 


'  The  capitalization  of  a  particular  stock  in  the 
DAX  Index  is  calculated  by  multiplying  the  prfce 
of  the  slock  by  the  "listed  capital."  Listed  capital 
includes  common  and  preferred  shares  and  shares 
held  in  the  corporate  treasure.  The  .Amex  represents 
that  this  weighting  method  differs  from  the  method 
used  in  calculating  domestic  capitaiizatlon- 
weighled  indexes,  which  are  calculated  by 
multiplying  the  price  of  the  stock  only  by  the 
number  of  common  shares. 

-  The  components  of  the  Index  are  as  follows: 
Allianz  AG  Holdings:  BASF  AG:  Baver  AG:  Baver 
Hypo/Wech:  BMW;  Bayer  Vereinsbank  AG: 
Commerzbank  AG:  Continental  AG:  Daimler-Benz 
AG:  Beutsche  Babcock  AG:  Beutsche  Bank  AG: 
Degussa  AG:  Dresdner  Bank  AG:  Henkel  KGAA-Pfd: 
Mocchst  AG;  Karstadt  AG;  Kaufhof  Holdings  AG: 
Lufthansa  AG:  Linde  AG;  Man  AG;  Metallgcsellsch: 
Mannesmann  AG;  Preussag  .AG:  RWE  AG:  Schering 
AG:  Siemens  AG:  Thysscn  AG:  Vehia  .AG;  Viag  .AG: 
and  Volkswagen  AG. 

^  Based  on  the  exchange  rale  of  DM  l=US  S1.S800 
prevailing  on  December  2. 1994. 


Zeitung  (an  industry  newspaper).  To 
maintain  continuity  of  the  Index,  the 
FSE  adjusts  the  Index  to  reflect  certain 
events  relating  to  the  component  stocks. 
In  addition,  the  composition  of  the  DAX 
Index  is  reviewed  periodically  by  the 
FSE.  The  FSE  will  not  alter  the 
composition  of  the  DAX  Index  unless  a 
stock  fails  to  meet  certain  criteria,  e.g.. 
market  capitalization  and  trading 
volume.  If  possible,  a  replacement  stock 
will  be  selected  by  the  FSE  from  the 
same  industry  as  the  stock  that  it  is 
replacing. 

Index  Calculation 

The  DAX  Index  is  a  capitalization- 
weighted  index  and  is  calculated  by 
multiplying  the  price  of  each 
component  security  by  its  listed 
capital,-*  adding  those  sums  and 
dividing  by  the  current  Index  divisor. 
The  Index  divisor  was  initially 
determined  to  yield  a  benchmark  value 
of  1,000  on  December  30, 1987.  The 
divisor  is  adjusted  by  the  FSE  for  the 
changes  described  above  regarding 
Index  maintenance. 

The  value  of  the  Index  is  calculated 
every  minute  by  the  FSE  from  10:30 
a.m.  to  1:30  p.m.  Frankfurt  time  (4:30 
a.m.  to  7:30  a.m.  New  York  time) »  and 
is  disseminated  over  Reuters  News 
Service,  among  others.*  For  purposes  of 
standardized  options  trading,  the  Index 
trading  value  ("Trading  Value")  will  be 
one-tenth  the  level  of  the  DAX  Index  as 
calculated  and  disseminated  by  the  FSE 
Thus,  at  the  close  of  trading  in 
December  2.  1994,  the  Index  value  was 
at  2,038.5,  the  Trading  Value  for  Index 
options  trading  on  the  Amex  would 
have  been  203.85. 

Options  Expiration  and  Settlement 

The  proposed  options  on  the  Trading 
Value  of  the  Index  are  to  be  European- 


*See  supra  note  1. 

'Telephone  conversation  between  Claire 
McGrath.  Managing  Director  and  Special  Counsel. 
Derivative  Securities.  Amex.  and  Brad  Killer.  Senior 
Counsel.  Office  of  Market  Supervision.  Division  of 
Market  Regulation.  Commission,  on  Januarv  5. 
1995. 

"The  Amex  represents  that  the  FSE  also  operates 
the  Integrated  Stock  Exchange  Trading  and 
Information  System  ("IBIS")  that  is  available  to 
trading  the  30  DAX  Index  components  from  8:30 
a.m.  10  5:00  p.m.  Frankfurt  time  (2:30  a.m.  to  11:00 
a.m.  New  York  time).  Because  trading  on  IBIS 
extends  for  3'  j  hours  after  trading  of  the  FSE  ends 
and  overlaps  trading  on  the  Amex  for  two  hours 
(9:00  a.m.  to  11:00  a.m.  New  York  limel.  the  Amex 
will  disseminate,  for  information  purposes  only,  an 
Index  Trading  Value  (as  defined  herein)  based  on 
the  "indicative  DAX"  level  disseminated  bv  IBIS. 
Once  trading  on  IBIS  has  concluded,  the  .Amex  will 
disseminate  a  closing  Trading  Value  twsed  on  the 
"indicative  DAX"  level  disseminated  by  IBIS.  The 
"indicative  DAX"  as  disseminated  by  IBIS  will  have 
a  different  ticker  svonbol  from  the  DAX  Index  value 
as  reported  by  the  FSE. 
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style.^  and  cash-settled.  Trading  hours 
for  the  Index  options  will  be  9:00  a.m. 
to  4:15  p.m.  New  York  time.  Options  on 
the  Trading  Value  of  the  Index  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month 
("Expiration  Friday").  The  last  trading 
day  in  an  option  series  will  normally  be 
the  business  day  immediately  preceding 
Expiration  Friday  of  each  expiration 
month  (normally  a  Thursday)  and 
trading  in  expiring  options  will  cease  at 
the  close  of  trading  on  such  day.  The 
exercise  settlement  value  for  all  of  the 
expiring  reduced-value  Index  options 
will  be  calculated  based  upon  the 
closing  value  of  the  Index  as  determined 
by  the  FSE.  The  FSE  calculates  an 
average  Index  value  based  upon  the 
average  of  ten  separate  Index  levels, 
taken  once  each  minute,  between  1:21 
p.m.  and  1:30  p.m.  Frankfurt  time  on 
the  day  following  the  last  day  of  trading 
in  the  expiring  contracts,  i.e.,  normally 
Expiration  Friday.  The  Amex  represents 
that  if  a  component  stock  does  not  trade 
during  this  interval  or  if  it  fails  to  open 
for  trading,  the  last  available  price  of  the 
stock  will  be  used  by  the  FSE  to 
calculate  the  value  of  the  Index.  The 
Amex  will  then  use  that  value  to 
calculate  the  settlement  Trading  Value 
for  the  reduced-value  Index  options. 
When  an  option  expiration  is  moved  in 
accordance  with  an  Exchange  holiday, 
the  last  trading  day  for  the  expiring 
Index  options  will  be  the  Wednesday 
before  Expiration  Friday  and  the 
exercise  settlement  value  of  the  Index 
options  will  be  determined  at  the  close 
of  the  regular  Thursday  trading  session 
on  the  FSE.  even  if  the  FSE  is  open  for 
trading  on  Expiration  Friday.  If  the  FSE 
will  be  closed  on  an  Expiration  Friday, 
the  la.st  trading  day  for  expiring  Index 
options  listed  by  the  Amex  will  be  on 
the  Wednesday  before  Expiration 

Friday 

The  Exchange  plans  to  list  reduced- 
value  Index  options  series  with 
expirations  in  the  three  near-term 
calendar  months  and  in  the  three 
additional  calendar  months  in  the 
March  cycle.  In  addition,  longer  term 
reduced-value  Index  options  series 
having  up  to  36  months  to  expiration 
may  be  traded  ("Index  LEAPS").  In  lieu 
of  such  long-term  options  on  the 
Trading  Value  of  the  Index,  the 
Exchange  may  instead  list  long-term 
reduced-value  options  ba.sed  on  one- 
tenth  of  the  Index's  Trading  Value,  i.e., 
1/lOOth  of  the  value  of  the  DAX  Index 
as  calculated  by  the  FSE.  The  current 
and  closing  trading  values  of  such 


'  European-style  option.i  may  only  be  exercised 
during  a  speciHed  period  immedii)lely  prior  to 
expiration  of  the  options. 


reduced-value  Index  LEAFS  will,  after 
the  initial  computation,  be  rounded  to 
the  nearest  one-hundredth.  In  either 
event,  the  interval  between  expiration 
months  for  all  long-term  Index  options 
will  not  be  less  than  six  months. 

Exchange  Rules  Applicable  to  Stock 
Index  Options 

Amex  Rules  900C  through  980C  will 
apply  to  the  trading  of  standardized  and 
long-term  option  contracts  based  on  the 
DAX  Index.  These  rules  cover  issues 
such  as  sales  practices,  margin 
requirements,  exercise  prices,  position 
limits,  and  floor  trading  procedures. 
Surveillance  procedures  currently  used 
to  monitor  trading  in  each  of  the 
Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  in  options  on 
the  DAX  Index.  In  order  to  provide  an 
adequate  mechanism  for  sharing 
surveillance  information  with  respect  to 
the  Index's  component  stocks,  the  Amex 
represents  that  it  has  entered  into 
discussions  with  representatives  of  the 
FSE  and  has  reached  preliminary 
agreement  with  respect  to  establishing 
an  appropriate  means  to  accomplish 
such  information  sharing. 

The  Amex  represents  that  the  DAX 
Index  is  deemed  to  be  a  Stock  Index 
Option  under  Rule  90lC(a)  and  a  Broad 
Stock  Index  Group  under  Rule 
900C(b)(l).  With  respect  to  Rule 
903C(b).  the  Exchange  proposes  to  list 
near-the-money  (i.e.,  within  ten  points 
above  or  below  the  current  Index  value) 
options  series  on  the  Index  at  2-V^  point 
strike  (exercise)  price  intervals  when  the 
value  of  the  Index  is  below  200  points. 
In  addition,  the  Exchange  proposes  to 
establish  position  limits  for  options  on 
the  reduced-value  DAX  Index,  including 
Index  LEAPS,  pursuant  to  Rule  904C(b), 
of  25,000  contracts  on  the  same  side  of 
the  market,  provided  no  more  than 
15,000  of  such  contracts  are  in  series  in 
the  nearest  term  month. 

In  anticipation  of  substantial  activity 
in  the  options  on  this  Index  (including 
institutional  activity),  the  Exchange  also 
proposes  to  have  the  ability  to  utilize  its 
Auto-Ex  system  for  orders  in  the 
reduced-value  DAX  Index  options  of  up 
to  50  contracts.  Auto-Ex  is  the 
Exchange's  automated  execution  system 
which  provides  for  the  automatic 
execution  of  market  and  marketable 
limit  orders  at  the  best  bid  or  offer  at  the 
time  the  order  is  entered.  The  Exchange 
represents  that  the  ability  to  use  Auto- 
Ex  for  orders  of  up  to  50  contracts  will 
provide  customers  with  deep,  liquid 
markets  as  well  as  expeditious 
executions. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.  in  general,  and 


furthers  the  objectives  of  Section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

(Bj  Self-Regulatory-  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the» 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
tho.se  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  Copies  of  such  filing 
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v/ill  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
Pile  No.  SR-Amex-94-60  and  should  be 
sjubmitted  by  February  16.  1995. 

For  the  Commis.sion,  by  the  Division  of 
Merket  Regulation,  pursuant  to  delegated 
authority." 

Miirgarel  H.  McFariand. 

L'aputy  Secretary: 

|1"R  Doc.  95-1978  Filed  1-25-95;  8:45  am| 
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(Release  No.  34-35247;  International  Series 
f^elease  No.  774  File  No.  SR-CBOE-95-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  the  Listing  of  Warrants 
o^  the  Deutscher  Aktien  Index  ( "DAX 
lr>0ex") 

Wnuary  19.  1995. 

pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(■fAcf).'  and  Rule  19b-4  thereunder,^ 
nbtice  is  hereby  given  that  on  January  5, 
ip(95.  the  Chicago  Board  Options 
E^hange.  Inc.  ("CBOE "  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Cpmmission  ("Commi.ssion")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
T|ie  Commission  is  publishing  this 
nptice  to  solicit  comments  on  the 
pfopo.sed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  list  and  trade 
warrants  based  on  the  Deutscher  Aktien 
Iiijdex  ("DAX  Index"  or  "Index"),  a 
biload-based  index. ^  The  E.xchange 
rejpresents  that  the  listing  and  trading  of 
warrants  on  the  Exchange  is  permitted 
by  CBOE  Rule  31.5(E).  The'te.xt  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary.  CBOE,  and  at  the 
Commission. 

Hi  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

}n  its  filing  with  the  Commission,  the 
E)tchange  included  statements 


■  V  CKR  200.30-3(a)(12)  (1994). 

'  tSn.S.C.  78s(b)(l)(l'J8H). 

•  i7CFR240.19b-4(1991). 

'  The  Exchange  previously  .submitted  a  rule  filing 
to  )ermit  the  listing  and  trading  of  index  options 
on|a  reduced-value  BAX  Index.  .See  Securitie.s 
Exchange  Act  Rclea.se  No.  35130  (December  20. 
1994).  59  FR  66985  (December  28.  1994)  (notice  of 
Kilfc  No.  SR-CBOE-94-47). 


concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  Sections  (A),  (B),  and  (C)  below,  of 
the  mo!;t  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  represents  that  it  is 
permitted  to  list  and  trade  index 
warrants  under  CBOE  Rule  31.5(E).  The 
Exchange  is  now  proposing  to  list  and 
trade  index  warrants  based  upon  the 
DAX  Index.  The  Exchange  further 
represents  that  the  listing  and  trading  of 
Index  warrants  will  comp]  v  in  all 
respects  with  CBOE  Rule  31.5(E).  as 
discussed  below. 

Index  Design-' 

The  DAX  Index  is  a  capitalization- 
weighted  index  of  30  German  blue-chip 
equity  securities  listed  on  the  Frankfurt 
Stock  Exchange  ("FSE").^  The  Exchange 
represents  that  warrants  on  the  DAX 
Index  will  provide  investors  with  a  low- 
cost  means  of  participating  in  the 
German  economy  and  hedging  against 
the  risk  of  investing  in  that  economy. 

The  30  stocks  comprising  the  DAX 
Index  were  selected  by  the  FSE  for  their 
high  market  capitalization  and  high 
degree  of  liquidity.  The  DAX  Index 
stocks  are  drawn  from  a  broad  base  of 
industries  and  are  representative  of  the 
industrial  composition  of  the  broader 
German  equity  m.arket.  The  CBOE 
represents  that  the  stocks  contained  in 
the  Index  account  for  70%  of  the  trading 
volume  on  the  FSE. 

The  DAX  Index  is  weighted  by  the 
market  capitalization  of  the  component 
stocks.  The  capitali7.ation  of  a  particular 
slock  in  the  Index  is  calculated  bv 


JMI 


'  The  Commission  notes  that  the  Exchar^ge 
incorporates  by  reference  to  its  proposal  to  list 
Index  options,  mo.st  of  the  information  and 
representations  contained  in  this  section  and  in  the 
following  sections  on  Index  calculation  and 
maintenance.  Id.  For  convenience,  the  Commission 
has  adapted  the  text  of  that  filing  for  inclusion 
herein. 

■'The  components  of  the  Index  are  as  follows; 
Allianz  AG  Holdings.  BASF  AG.  Baver  AG.  Baver 
Hypo/Wech.  BMW.  Bayer  Vereinsbank  AG. 
Commerzbank  AG.  Continental  AG.  Daimler-Benz 
AG:  Deutsche  Babcock  AG;  Deutsche  Bank  AG; 
Degussa  AG;  Dresdner  Bank  AB:  Henkel  KGA.A- 
Pfd:  Hoechst  AG;  Karsladt  AG;  Kaufhnf  Moldings 
AG;  Lufthansa  AG;  Linde  AG:  Man  .\G: 
Melallgesellsch;  Mannesmann  AG;  Preussag  AG; 
RWE  AG:  Schcring  AG:  Siemens  AG:  Thv.s.sen  AG: 
Veba  A(;:  Viag  AG:  and  Volkswagen  AG." 


multiplying  the  listed  capital*-  by  the 
price  of  the  stock  and  a  multiple 
determined  by  the  FSE. 

As  of  August  31.  1994.  the  CBOE 
represents  that  the  30  stocks  contained 
in  the  Index  range  in  market 
capitalization  from  DM  1.8  billion 
(US$1.14  billion)'  to  DM  50.1  billion 
(USS31.7  billion)  with  the  median 
capitalization  of  the  firms  in  the  Index 
of  DM  9.9  billion  (USS6.3  billion).  Also 
as  of  that  date,  the  largest  13  stocks  in 
the  Index  accounted  for  approximately 
75%  of  the  total  weight  of  the  Index 
with  no  single  security  accounting  for 
more  than  10.87%  or  less  than  0.37%  of 
the  total  weight  of  the  Index.  Average 
daily  trading  volume  in  the  components 
of  the  Index  for  the  period  from  Mar(  h 
1.  1994.  through  August  31,  1994. 
ranged  from  a  low  of  50.981  shares  to 
a  high  of  820,738  shares,  with  nn 
average  daily  trading  volume  for  all      ■ 
components  during  that  period  of 
approximately  295,000  shares.  The 
Index  is  composed  often  broad  industr\' 
groups,  including,  among  others, 
chemicals,  automobile,  and  insurance 
companies  which,  the  CBOE  represents, 
reflect  the  industrj'  composition  of  the 
German  equity  market. 

Calculation 

The  DAX  Index  reflects  changes  in  the 
(;apitalization  of  the  component  stocks 
relative  to  the  base  value  of  1.000  on 
December  30,  1987.  The  base  value  was 
reached  by  multiplying  the  price  of  i»ai.h 
stock  by  the  number  of  listed  shares  of 
that  stock,  obtaining  the  sum  for  all 
components,  and  then  dividing  bv  a 
divisor  determined  to  give  the  Index  an 
initial  value  of  1,000.  The  Index  had  a 
closing  value  of  2.212.85  on  August  31. 
1994. 

The  value  of  the  DAX  Index  is 
calculated  every  minute  bv  the  FSE 
from  9:30  a.m.  to  1:30  p.m.,  Frankfurt 
time  (3:30  a.m.  to  7:30  a.m.  Eastern 
time),  based  on  last  sale  prices  of  the 
component  stocks.  The  value  of  the 
Index  is  not  disseminated  by  the  FSE 
until  opening  prices  are  aviUible  for  at 
least  15  components  of  the  Index 
representing  at  least  70  percent  of  the 
capitalization  of  the  Index.  Thereafter, 
with  respect  to  any  stock  that  has  not 
yet  opened  for  trading,  the  Index  value 
is  calculated  using  the  previous  davs 
closing  price  for  those  components. 


••  Listed  capital  is  determined  ba.sed  on  the 
i.ssuer's  preferred  and  common  shares  regislerfid  for 
trading  on  the  FSE.  The  CBOE  notes  that  dnmeslic 
indexes,  such  as  the  S&P  500  Index,  are  cili  ulateil 
based  on  the  shares  of  common  stock  onlv. 

"  Based  on  the  exchange  rate  of  DM  I  581 1  I  ssi 
prevailing  on  .\ugust  31.  1994 
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M.iiiitenance 

I  Ju'  Index  is  inaintain«d  by  llie  FSE. 
The  v..luo  of  the  hidex  is  calculated  by 
the  I  SK  and  disseminated  over  Reuters 
News  Service,  among  others. 

Ill  order  to  maintain  t:ontinuity  of  the 
valiiH  of  the  hidex.  the  FSt  adjusts  the 
huifx  to  reflect  certain  events  relating  to 
the  iiomponent  sto<.ks.  For  example,  the 
FSF  adjusts  the  Index  value  to  reflect 
cash  dividends  paid  on  the  component 
securities."  An  adjustment  is  also 
applied  by  the  FSE  whenever  a 
con.pany  issues  new  shares  for  which 
the  shareholders  have  preemptive 
rights,  or  when  other  intra-year  events, 
such  as  mergers  and  spinoffs.  o<xur. 

The  number  of  listed  shares  of  each 
stock  used  in  the  calculation  of  the 
value  of  the  Index  is  updated  by  the  FSE 
annually  in  September.  At  that  time,  the 
adjustment  factors  mentioned  above, 
which  reflect  the  dividend  payments 
and/or  intra-year  adjustments,  as 
rescaled  to  one,  with  an  additional 
adjustment  made  to  maintain  continuity 
in  the  value  of  the  Index.' 

In  addition,  the  composition  of  the 
Index  is  reviewed  periodically  by  the 
FSE.  It  is  the  FSE's  policy  not  to  alter 
the  composition  of  the  UAX  Index 
unless  a  stock  fails  to  meet  certain 
criteria,  e.g.,  market  capitalization  and 
trading  volume.  Replacements  are 
usually  made  from  a  list  of  sulwtitute 
stocks.  If  it  is  not  possible  to  substitute 
a  slo<:k  from  the  same  industry  group,  a 
stock  from  another  industry  may  be 
substituted. 

Index  Warrant  Trading 

The  proposed  warrants  will  be  direct 
oldigations  ot  their  is.<;uer  subject  to 
cash-settlement  in  U.S.  dollars,  and 
either  exercisable  throughout  their  life 
(i.e  .  American-style)  or  exercisable  only 
immediately  prior  to  their  expiration 


JMI 


"The  CHOt  rfprnsenls  that  ttir  KSE  makes  this 
ailjiistinpnt  brcaiiir  German  t:fini;)anios  usually  pay 
Iht.'irrfiviiiends  unly  once  p<!r  year  (gpiiHrally  in 
June  or  |uly)-  If  not  adjustnci.  the  annual  dividend 
[laviTiant  would  ri'sult  in  a  signifirant  dnip  in  the 
v,iiiie  uf  iho  Indfx  at  the  time  wh»'n  thn  dividpnd-, 
arp  paid.  As  a  result,  the  (;HOt  n'j>rcscnt.s  tlu't  the 
I'St  ralrulatps  the  dividond  a<liustment  such  that 
^^l,)r"  prices  reflect  full  dividend  reinvestment.  As 
( akulated  by  the  KSt.  adjii.slmi-nl.s  are' made  b>' 
multiplying  ea<:h  stock  s  rjpilalizalion  by  an 
cdjustmfut  factor  (related  to  the  ainoun)  (if  the 
dividend)  that  is  particular  tn  each  slock.  The 
resulting  "ailjusled"  rapilaliialinn  for  each  of  the 
30  slocks  is  summed  and  divijoit  by  the  b,i.se  d.ilK 
capltali/atinn. 

"The  K.SE  also  multiplies  thii  ratio  of 
capitalization  (current  capitalization  divided  by 
^Mse  date  capitalization)  by  the  "chain  index 
factor."  The  K.Sii  employs  the  "chain  index  factor" 
to  rffP.fct  all  previous  dividend  an<i  capitalization 
adjustinents  made  during  the  year.  In  thus  manner, 
continuity  in  the  value  of  the  Index  is  maintained 
despite  changes  rn  ihe  shares  and  resc.'iling  of  the 
individual  adjustniem  factors  back  to  one. 


date  (ie-.  European-style).  Upon 
exercise,  the  holder  of  a  warrant 
.strm;tured  ijs  a  "put"  will  receive 
payment  in  U.S.  dollars  to  the  extent 
that  the  DAX  Index  has  declined  below 
a  cash  settlement  value  specified  at  the 
time  of  issuance.  Conversely,  i^pon 
exerci.se.  holders  of  an  Index  warrant 
structured  as  a  "call"  will  re<;eive 
payment  in  U.S.  dollars  to  the  e.xtent 
that  the  DAX  Index  has  increa.sed  above 
a  cash  settlement  value  specified  at  the 
time  of  issuance.  Index  warrants  that  are 
"out-of-the-moncy"  at  the  time  of 
expiration  will  expire  worthless. 

Warrant  Listing  Standards  and 
Customer  Safeguards 

CBOE  Rule  31.5(E)  sets  forth  the 
guidelines  applicable  to  Hsting  index 
warrants  based  on  established  foreign 
and  domestic  stock  indexes.*Fhe 
warrant  issues  based  on  the  DAX  Index 
will  conform  to  the  listing  guidelines 
under  Rule  31.5(E)  which  provide  that: 

(1)  The  issuer  shall  have  assets  in  excess 
of  $100,000,000  and  otherwise 
substantially  exceed  the  size  and 
earnings  requirements  in  Rule  31.5(A): 

(2)  the  term  of  the  warrants  shall  be  for 
a  period  ranging  from  one  to  five  years 
from  date  of  issuance;  and  (3)  the 
minimum  public  di.stribution  of  such 
issues  shall  Iw  one  nillion  warrants, 
together  with  a  minimum  of  400  public 
holders  and  have  an  aggregate  market 
value  of  at  least  $4  million. 

Because  index  warrants  are  derivative 
m  nature  and  closely  resemble  index 
options,  the  CBOE  will  also  require  that 
DAX  Index  warrants  be  sold  orily  to 
customers  whose  accounts  have  been 
approved  for  options  trading  pursuant 
to  Exchange  Rule  9.7.  The  suitability 
standards  of  Exchange  Rule  9.9  apply  to 
recommendations  in  Index  warrants. 
Further,  the  Exchange  will  require  that 
customer  positions  in  DAX  Index 
warrants  be  subject  to  the  margin 
requirements  applicable  to  options.'" 

In  addition.  Exchange  Rule  30.50, 
Interpretation  .04  requires  that  the 
Standards  of  Rule  9.10(a)  regarding 
discretionary  orders  be  applied  to  Index 
warrants.  This  rule  requires  a  branch 
office  manager  or  registered  options 
principal  to  approve  and  initial  a 
discretionary  order  in  Index  warrants  on 
the  day  entered.  Prior  to  the 
commencement  of  trading  of  Index 
warrants,  the  Exchange  will  distribute  a 
cin:ular  to  its  membership  calling 
attention  to  certain  compliance 
responsibilities  when  handling 
transactions  in  Index  warrants.  The 
Exchange  will  submit  a  draft  of  the 
circular  to  the  Commission  .staff  for 


approval  prior  to  distribution  to 
luemfters. 

On  Septemlxtr  28. 1994,  the  Exchange 
submitted  for  Commission  approval, 
proposed  rule  changes  governing 
customer  protection  and  margin 
requirements  for  stock  index  warrants, 
currency  index  warrants,  and  (  urrency 
wariants,  and  position  limits  for  stcx^k 
index  warrants."  The  Exchange 
represents  that  DAX  Index  warrants 
issued  subsequent  to  approval  of  thosit 
proposals  will  be  subject  to  the  lunv 
ru  les. 

Surveillance 

The  Exchange  expects  to  apply  its 
existing  index  warrant  surveillance 
procedures  to  DAX  Index  warrants.  The 
Exchange  has  a  market  surveillance 
agreement  with  the  FSE.  The  Exchange 
represents  that  this  agreement  will 
enable  the  Exchange  to  carry  out  its 
regulatory  responsibilities  with  respect 
to  the  surveillance  of  trading  in  the 
.stocks  comprising  the  Index. 

In  addition,  the  Geinan  legislature 
recently  adopted  new  laws  that 
criminalize  insider  trading  and  provide 
for  the  creation,  on  or  around  January 
1995.  of  an  independent  securities 
regulatory  authority.  The  Exchange 
believes  that  these  developments  will 
facilitate  Commis,sion  approval  of 
warrant  trading  based  on  the  DAX  Index 
because  they  will  enhance  the 
surveillance  of  trading  in  the  stocks 
comprising  the  Index. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act.  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act. '2  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  prin(.iples  of 
trade,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

(Dj  Sflfliegulatory  Organization 's 
Stntemtint  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  ch.mge  will  impose 
any  inappropriate  burden  on 
competition. 

(CI  Selfnegnlatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Xhnibers.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  t:hange  were  neither  solicited  nor 
received. 


'".See  CnOE  Rule  12.3. 


' '  See  Securities  Exchange  Act  Rolea-se  No.  35178 
(December  29.  1994).  60  FR  2409  (January  9.  1994) 
(notice  of  Hie  No.  SR-CBOt-94-34). 

'•I.SII.S.r:.  78f(h)(S)(19»B). 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
jublishes  its  reasons  for  so  finding  or 
ii)  as  to  which  the  Exchange  consents, 
iie  Commission  will: 

(a)  By  order  approve  such  proposed 
iile  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

:  V.  Solicitation  of  Comments 

Interest  persons  are  invited  to  submit 
written  data,  views  and  arguments 
concerning  the  foregoing.  Persons 
piaking  wnritten  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
!  tatements  with  respect  to  the  proposed 
lule  change  that  are  filed  with  the 
('Dmmission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
jiublic  in  accordance  with  the 
girovisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubhc  Reference 

Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
dll  also  be  available  for  inspection  and 
Copying  at  the  principal  office  of  the 
(pBOE.  All  submissions  should  refer  to 
ile  No.  SR-CBOE-95-01  and  should  be 
bmitted  by  February  16,  1995. 

For  the  Commission,  by  the  Division  of 
arket  Regulation,  pursuant  to  delegated 
Ihority." 

'R  Doc.  95-1979  Filed  1-25-95;  8:45  ami 

■LUNG  CODE  8010-01-M 


[Release  No.  34-35231;  File  No.  SR-MSTC- 
94-13] 

Self-Regulatory  Organization;  Midwest 
Securities  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  That  Merges 
the  MSTC  Bearer  Bond  System  and  the 
MSTC  Registered  Bond  System 

Ji  Buary  13,  1995. 
Pursuant  to  Section  19(b)(1)  of  the 
purities  Exchange  Act  of  1934 
Act"),'  notice  is  hereby  given  that  on 


fi  9C 


( 


'  M7  CFR  200.3O-3(aKl2)  (1994). 
'15U.S.C  78»(b)(l)(1994). 


October  11.  1994,  the  Midwest 
Securities  Trust  Company  ("MSTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  mainly  by  MSTC,  a 
self-regulatory  organization,  the 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MSTC  proposes  to  merge  its  bearer 
bond  system  into  its  registered  bond 
system  and  to  make  certain  related 
conforming  changes. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fifing  with  the  Commission, 
MSTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places, 
specified  in  Item  IV  below.  MSTC  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

MSTC  currently  processes  bearer 
municipal  bonds  in  a  different  system 
from  that  which  is  used  to  process 
registered  bonds  and  equities.^  This 
proposal  merges  the  bearer  and 
registered  securities  processing  systems 
with  the  registered  securities  processing 
system  being  the  surviving  system. 

MSTC  believes  that  merging  the  two 
systems  provided  several  advantages. 
First,  it  reduces  the  number  of  separate 
reports  that  must  be  provided  to 
participants.  Second,  it  consolidates 
into  one  system  all  bearer  and  registered 
securities  activity,  input/inquiry 
functions,  reports,  and  file 
transmissions.  Thifd,  it  makes  intraday 
transactions  in  bearer  securities  subject 
to  the  1:30  p.m.  cutoff  that  is  currently 
in  effect  for  registered  securities 


*The  only  bearer  securities  currently  processed 
by  MSTC  are  municipal  txinds.  The  registered 
securities  processing  system,  the  "V3  System."  is  an 
entranced  electronic  system.  Telephone 
conversation  between  David  T.  Rusoff.  Attorney. 
Foley  &  L.ardner.  and  Thomas  C.  Etter.  Jr..  Senior 
Counsel,  Division  of  Market  Regulation, 
Commission  (December  1. 1994  j. 


transactions  rather  than  the  existing 
2:30  p.m.  cutoff  time.^  Finally,  the 
merger  permits  bearer  securities  to  be 
eligible  for  MSTC's  pledge  loan 
program. 

MSTC  believes  that  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act*  in  that  it  will  facilitate  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
will  assure  the  safeguarding  of  securities 
and  funds  which  are  in  MSTC's  custody 
or  control  or  for  which  MSTC  is 
responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MSTC  believes  that  the  proposed  rule 
change  will  not  place  any  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

MSTC  has  neith'er  solicited  nor 
received  any  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
lS(b)(3)(A)(iii)  of  the  Act  ^  and  Rule 
19b-4(e)(4)  thereunder •*  because  the 
proposal  effects  a  change  in  an  existing 
service  of  MSTC  which  does  not 
adversely  affect  the  safeguarding  of 
securities  or  funds  in  the  custody  or 
control  of  MSTC  or  for  which  it  is 
responsible  and  does  not  significantly 
affect  the  respective  rights  or  obligations 
of  MSTC  or  persons  using  the  services. 

At  any  time  within  sixty  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  WTitten  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  E.xchange 
Commission,  450  Fifth  Street,  N.W., 
Washington  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 


'  All  times  in  this  proposal  are  Central  Time. 

*  15  U.S.C  78q-l  (1988). 

'  15  l.I.S.C.  78s(b)(3)(AI(iii)  (1988). 

♦•  17  CFR  240.19b-4(e)|4)  (1994). 
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aitiHodments.  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  w  ritten 
c:ommunications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  §  442,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.VV.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  at  the 
principal  offices  of  MSTC.  All 
submissions  should  refer  to  File  No. 
SR-MSTC-94-13  and  should  be 
submitted  by  February  16.  1995. 

For  the  Commi.ssion,  t)y  the  Division  of 
Market  Regulation,  puirsiunt  to  delegated 
authority.' 

Margaret  H.  McFarland. 
Dt'piity  Secretary'. 
|FK  Doc.  95-1981  Filed  1-2.S-95:  a:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  By 
the  American  Stock  Exchange,  Inc. 
Relating  to  the  Listing  of  Warrants 
Based  on  the  Oeutscher  Aktienindex 
(DAX) 

January  19,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(••Arf),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  Det:ember  5.  1994. 
the  .American  Stot:k  E.xchange.  Inc. 
("Amex"  or  "Exchange"!  filed  with  the 
Se<:urities  and  Exchange  Commission 
('Commission"')  the  proposed  rule 
change  as  described  in  hnms  I,  II.  and 
ill  below,  w  hich  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  p'.iblishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  approve  for 
listing  and  trading  under  Section  lOfi  of 
the  Amex  Company  Guiiie  ("Guide") 
warrants  ha.sed  on  the  Deutsf:her 
Aktienindex  ("DAX  Index  "  or  "Index  "). 
a  capitalization-weighted  index  of  30 
German  stocks  trading  on  the  Frankfurt 
Stock  Exchange  ("FSE").  The  text  of  the 
proposed  rule  change  is  available  nt  the 


Office  of  the  Secretary,  the  Amex,  and 
at  the  Commission. 

11.  Self-Regulatory  Organization's 
Statement  of  the  Propose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  Willi  the  Commission,  tfie 
Exchange  included  statements 
con<:erning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (A).  (B),  and  (C)  below,  of  the 
most  signifuant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  Section  106  (Currency  and 
Index  Warrants)  of  the  Guide,  the 
Exchange  may  approve  for  listing  index 
warrants  based  on  established  foreign 
and  domestic  market  indexes.'  The 
Amex  is  currently  trading  a  number  of 
issues  of  index  warrants  pursuant  to 
Section  106.^ 

The  Amex  is  proposing  to  list  index 
warrants  based  on  the  DAX  Index,  an 
internationally-recognized, 
capitalization-weighted  ^  index  of  30 
highly  capitalized  German  stocks 
trading  on  the  FSE."*  The  DAX  Index  is 
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'  The  CommisjMon  notes  thul  the  Exchange  has 
fiiiMl  a  priiposcd  rule  change  lliat  would,  among 
olhtT  things,  rnvi.se  the  crilt  ria  pursuant  io  Rule  lOfi 
lor  listing  stock  index  and  currency  warrants.  The.si- 
new  standards  will  applv  to  Index  warrants  issu<;d 
following  approval  of  that  proposal  rule  change.  Sri: 
Swuritie.s  Exchange  Act  Release  No.  35(l8e 
(December  12.  l'W4).  59  f-T?  655fil  (UectmlMT  20. 
I<I94)  (notice  of  tile  No.  SR-Amex-94-18). 

•'.St'P  .Securities  lixchange  Act  Release  f>iiis.  :t:i0.1(i 
(Octoljer  B.  1993).  '".8  f'R  53588  (OcIoIht  15.  1993! 
(approval  for  index  warrants  on  the  .Ajriex  Hong 
Kong  30  Index).  31016  (August  II.  1992).  57  FR 
37012  (.\ugusl  17,  1992)  (approval  for  index 
warrants  on  the  Japan  Index),  and  304<(2  (M.i.'-ch  11. 
19'i2).  57  KR  9290  (March  17.  1992)  (.ipprnval  ior 
index  warr.mts  and  index  options  on  PT-SE 
fcurotrack  200  Index). 

'The  capitalization  of  a  particula.'  Mor.V.  in  ihe 
1).\X  Index  is  calcilaied  by  multiplying  the  prici- 
of  the  .sttxik  by  the  "listed  capital."  Listed  capital 
includes  common  ami  preferred  shares  and  shares 
held  in  the  ccporate  treasury.  The  .^mex  represents 
that  this  weighting  method  differs  from  tht:  melhiMf 
used  in  calruUiting  domestic  capilalrzatiun- 
wei(^hled  indexes,  which  arc  calculated  by 
iuu'!;plying  the  price  of  the  stock  oniy  hv  the 
mui^bcr  of  common  shares. 

*The  components  of  the  Index  are  .is  follows: 
Aill.11./.  M;  Holdings:  HA.SF  Mr.  Baver  AC:  Haver 
Hvpo''Wet:h:  IIMW:  Bayer  Vereinsbank  M',; 
Clonimer/bank  AG:  Cj)ntinenlal  A(i:  Daimler-Benz 
A(;:  Deut.sche  tlafH.ock  AC:  Deutsche  Bank  ACi; 
Degii.vxj  M,:  Dre-^dner  Bank  ACI:  Henkel  KtiAA  Pfd, 
Ht>(x;h.sl  A{;:  Karsladt  AG:  Kaufhof  Moldings  AG: 
l.iihh.in.sa  Ati:  Linde  AG:  Man  ACi:  Metal Igejseli.sch; 
Maimesnuinn  AG;  I'reuitMtg  A(i:  RVVU  Ali:  Sthering 


cafculated  by  the  FSE  and  is  updated  on 
a  continuous  basis.  The  stocks  included 
in  the  Index  are  among  the  large.st 
^German  corporations  and  their  stiares 
are  among  the  most  actively  traded  of 
Gennan  issuers.  The  DAX  index  is 
composed  often  brcid  industry  groups 
including  chemicals,  automobile 
manufacturers,  banks,  and  insurance 
companies. 

The  median  capitalization  of  the 
iiompanies  in  the  Index  as  of  De<:ember 
2,  1994.  was  US$6.52  billion.^'  The 
average  market  capitalization  of  these 
companies  was  US$8.78  billion  as  of 
that  date.  The  market  capitalizations  of 
the  individual  companies  in  tl.^  Index 
ranged  from  USS740.51  millini  io 
US$32.02  billion  as  of  December  2, 
1994.  The  largest  component.  Atlianz 
AG  Holdings,  accounted  for  12.5%  of 
the  total  weighting  of  the  DAX  Index, 
while  the  smallest.  Deutsche  Babcock 
AG,  accounted  for  0.28%  of  the  weight 
of  the  Index.  The  five  highest  weighted 
components  of  the  Index  on  that  date 
accounted  for  43.69%  of  the  total  weight 
of  the  Index.  Average  daily  volume  in 
the  component  securities  for  the  period 
from  June  1994.  through  November    , 
1994.  ranged  from  a  low  of 
approximately  59.408  shares  to  a  high  of 
1.04  million  shares,  with  an  average 
trading  volume  for  all  components  of 
the  Index  of  approximately  338.449 
shares  per  day.  The  Index  had  a  closing 
value  of  2.038.5  on  December  2.  1994. 
The  DAX  Index  is  maintained  by  tht; 
FSE  in  conjunction  which  the  Borseii- 
Zeitung  (an  industry  newspaptM).  The 
value  of  the  Index  is  calculated  every 
minute  by  the  FSE  from  10:30  a.m.  to 
1:30  p.m.  Frankfurt  lime  (4:30  a.m.  to 
7:30  a.m.  New  York  time) "and  is 
disseminated  over  Reuters  News 
Service,  among  others.  In  addition,  tht! 
composition  of  the  DAX  Index  is 
reviewed  periodically  by  the  FSF.  The 
FSE  will  not  alter  the  composition  of  thf 
DAX  Index  unless  a  stock  fails  to  me»'l ' 
certain  criteria,  e.g.,  market 
capitalization  and  trading  volume. 
Replacement  stocks  are  usually  s»;let:led 
from  a  list  of  sub.stitute  stocks.  If 
possible,  a  replacement  stw.k  will  bi; 
selected  by  the  FSE  from  the  samt> 
industry  as  the  sto<:k  that  it  is  rephiciiig. 
The  Exchange  represents  that  warrant 
issues  on  the  DAX  Index  will  conform 


AG:  .Siei!ien.s  AG;  Thyssen  AG.  Veiia  AG;  V;..k;  A(;: 
and  Volkswagen  AC;. 

*■  Bnsed  on  the  exchange  rate  of  DM  1  =  I  SSl  58 
prevailing  on  [Vi;en\b«Tr  2.  1994. 

'■  TiMephoneLonvtTNition  Ix-iwec^n  (.!.,if>- 
Mctiralh.  Managing  Director  and  Spei  i-il  (.ornvf!. 
Deriv.iiive  Securities,  Amex.  and  Hiad  Hitler.  Senioi 
Ciiunsel.  Office  of  Market  Supervi.'ilor;.  IJiv  i'-inr  nl 
Market  Regulatiim.  rnmmissi<in..im  (.inunrv  5. 
1')'I5 


to  the  listing  guidelines  under  Section 
106  of  the  Guide,  which  provide,  among 
<>ther  things,  that:  (1)  the  issuer  shall 
have  tangible  net  worth  of  at  last 
US$150  million  and  otherwise 
substantially  exceed  size  and  earnings 
requirements  in  Section  101(A}  of  the 
Guide;  (2)  the  term  of  the  warrants  shall 
te  for  a  period  ranging  ft-om  one  to  five 
years  from  the  date  of  issuance;  and  (3) 
the  minimum  public  distribution  of 
such  issues  shall  be  one  million 
warrants,  together  with  a  minimum  of 
400  public  holders,  and  an  aggregate 
i^arket  value  of  at  least  US$4  million. 

iDAX  Index  warrants  will  be  direct 
bligations  of  their  issuer  subject  to 
ash-settlement  during  their  term.  Index 
warrants  will  either  be  exercisable 
throughout  their  life  {i.e.,  American- 
style)  or  exercisable  only  during  a 
specified  period  immediately  prior  to 
the  expiration  date  (i.e.,  European- 
style).  Upon  exercise,  the  holder  of  a 
Vrarrant  structured  as  a  "put"  will 
r^eive  payment  in  U.S.  dollars  to  the 
extent  that  the  DAX  Index  has  declined 
below  a  cash  settlement  value  specified 
at  the  time  of  issuance.  Conversely, 
upon  exercise,  holders  of  an  Index 
Warrant  structured  as  a  "call"  will 
receive  payment  in  U.S.  dollars  to  the 
extent  that  the  DAX  Index  has  increased 
above  a  cash  settlement  value  specified 
at  the  time  of  issuance.  Index  warrants 
that  are  "out-of-the-money"  at  the  time 
oif  expiration  will  expire  worthless. 

The  Amex  has  adopted  suitability 
standards  applicable  to 
recommendations  to  purchasers  of 
Index  warrants  and  transactions  in 
customer  accounts,  Amex  Rule  411, 
Commentary  .02  applies  the  options 
stutability  standard  in  Amex  Rule  923  to 
recommendations  regarding  Index 
warrants;  and  the  Amex  requires  that 
Index  warrants  be  sold  only  to  accounts 
approved  for  the  trading  of  options. 
Amex  Rule  421.  Commentary  .02 
requires  a  Senior  Registered  Options 
Principal  or  a  Registered  Options 
Principal  to  approve  and  initial  a 
discretionary  order  in  Index  warrants  on 
the  day  the  order  is  entered.  In  addition, 
the  Amex,  prior  to  the  commencement 
of  trading  of  Index  warrants,  will 
distribute  a  circular  to  its  membership 
calling  attention  to  specific  risks 
associated  with  warrants  on  the  DAX 
Index,' 

Ibi  its  order  approving  listing 
standards  for  foreign  currency  and 
index  warrants,  the  Commission  noted 
that,  with  respect  to  foreign  index 


?The  Commission  notes  that  the  Amex  will  be 
required  to  submit  a  draft  of  the  circular  to  the 
Conimission  staff  for  approval  prior  to  distribution 
to  Members. 


warrants,  there  should  be  an  adequate 
mechanism  for  sharing  surveillance 
information  with  respect  to  an  index's 
component  securities.^  In  this  regard, 
the  Amex  represents  that  it  has  entered 
into  discussions  with  representatives  of 
the  FSE  and  has  reached  preliminary 
agreement  with  respect  to  establishing 
an  appropriate  means  to  accomplish 
such  information  sharing. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objections  of  Section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  is  not 
designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  vmtten  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if'it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
oiTganization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 

whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 


"See  Securities  Exchange  Act  Release  No.  26152 
(October  3. 1988).  53  FR  39832  (October  12.  1988). 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-94-55  and  should  be 
submitted  by  February  16. 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  95-1980  Filed  1-25-95:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

FederaJ  Aviation  Administration 
[AC  No.  00-1.1] 

Proposed  Advisory  Circular  on 
Government  Aircraft  Operations 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Request  for  comments  on 
proposed  advisory  circular. 

SUMMARY:  Proposed  Advisory  Circular 
(AC)  00-1.1,  Government  Aircraft 
Operations,  provides  guidance  on 
whether  particular  government  aircraft 
operations  are  public  aircraft  operations 
of  civil  aircraft  operations  under  the 
new  statutory  definition  of  "public 
aircraft."  This  AC  contains  the  FAA's 
intended  application  of  key  terms  in  the 
new  statutory  definition.  For  operations 
that  have  lost  public  aircraft  status 
under  the  new  law,  this  AC  provides 
information  on  bringing  those 
operations  into  compliance  with  FAA 
safety  regulations  for  civil  aircraft.  It 
also  provides  information  on  applying 
for  an  exemption. 

DATES:  Comments  must  be  received  on 
or  before  February  27,  1995. 
ADDRESSES:  Written  comments  are 
invited  on  all  aspects  of  the  proposed 
AC.  Commenters  must  identify  file 
number  AC  00-1.1,  Government  Aircraft 
Operations.  Send  all  comments  on  the 
proposed  AC  to  the  following  location: 
Federal  Aviation  Administration,  Flight 


'17  CFR  20O.3O-3(a)(12)  (1994). 
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Standards  Service,  Air  Carrier  Branch 
(Attention;  AFS-2nO).  800 
Independence  Avenue,  SVV.. 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Catey.  Air  Carrier  Branch  (AFS- 
220).  (202) 267-8094.  800  Independence 
Avenue  SVV..  Washington.  DC  20591. 
SUPPLEMENTARY  INFORMATION:  This  AC 
provides  guidance  on  the  FAA's 
appHcation  of  the  new  definition  of 
pubHc  aircraft  enacted  in  the 
Independent  Safety  Board  Act 
Amendments  of  1994.  Pub.  L.  103-411. 
This  guidance  material  supplements  the 
final  rule  titled  "Public  Aircraft 
Definition  and  Exemption  Authority." 
Because  Pub.  L.  103-411  becomes 
effective  April  23. 1995.  the  AC  is 
published  in  its  entirety  to  allow 
commenters  access  to  the  document  as 
quickly  as  possible. 

Issued  in  Washington,  IX]  on  January  20. 
1995. 
William  I.  White. 

Deputy  Director.  Flight  Standards  Senice. 

1.  Purpose.  The  purpose  of  this 
advisory  circular  (AC)  is  to  provide 
guidance  on  whether  particular 
government  aircraft  operations  are 
public  aircraft  operations  or  civil 
aircraft  operations  under  the  new 
statutory  definition  of  "public  aircraft." 
This  AC  contains  the  Federal  Aviation 
Administration's  (FAA)  intended 
application  of  key  terms  in  the  new 
statutory  definition.  For  operations  that 
have  lost  public  aircraft  status  under  the 
new  law,  this  AC  provides  information 
on  bringing  those  operations  into 
compliance  with  FAA  safety  regulations 
for  civil  aircraft.  It  also  provides 
information  on  applying  for  an 
exemption.  This  AC  provides 
acceptable,  but  not  exclusive,  means  of 
complying  with  the  law. 

2.  Reference.  49  U.S.C.  40102(A)(37). 

3.  Related  Material- 

a.  AC  00-2.8.  Advisory  Circular 
Checklist,  lists  documents  that  provide 
guidance  on  many  of  the  processes 
required  to  be  followed  in  the 
certification  and  operation  of  civil 
aircraft. 

b.  AC  00-44FF.  Status  of  Federal 
Aviation  Regulations,  provides  the 
current  public  status  of  the  Federal 
Aviation  Regulations  (FAR),  prices,  and 
order  forms. 

c.  AC  20-132.  Public  Aircraft, 
provides  guidance  that  public  aircraft 
status  under  the  Federal  Aviation  Act 
does  not  permit  operations  outside  the 
territorial  limits  of  the  United  States 
without  a  valid  airworthiness  certificate. 

d.  AC  12(>-12A,  Private  Carriage 
Versus  Common  Carriage  of  Persons  or 
Property,  furnishes  general  guidelines 


for  determining  whether  transportation 
operations  by  air  constitute  private  or 
common  carriage. 

e.  AC  120-^9.  Certification  of  Air 
Carriers,  provides  information  and 
guidance  on  the  certification  process  for 
air  carriers  under  FAR  Parts  121  and 
135. 

f.  Guide  to  Federal  Aviation 
Administration  Publications  provides 
guidance  on  identifying  and  obtaining 
FAA  and  other  aviation-related 
publications  issued  by  the  Federal 
Government. 

Note:  Copies  of  the  above  documents  may 
he  obtained  from  the  Department  of 
Transportation,  M-45.3.  General  Services 
Section.  Washington,  DC  20590. 

Thomas  C.  Accardi, 

Director.  Flight  Standards  Senice 
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b.  Domestic  Aircraft. 

c.  Foreign  Aircraft. 

d.  Medical  Certification. 

e.  Instrument  Rating. 

5.  Aircraft  Certification 

a.  Generally. 

b.  Type  Certification. 

c.  Aircraft  Previously  Type  Certificated. 

d.  Aircraft  With  No  Prior  Certification. 

e.  Airworthiness  Certification. 

f  Procedures  for  Obtaining  Certificate. 


Chapter  3.  Applying  for  an  Exemption 

6.  Administrator's  Exemption  Authority 

a.  In  General. 

b.  Statutory  Requirements. 

c.  Delegation  of  Authority 

7.  Key  Statutory  Terms. 

a.  "The  Administrator  Finds         and 
Certifies." 

b.  "Undue  Economic  Burden." 

c.  "Aviation  Safety  Program." 

d.  Aircraft  Ineligible  for  Airworthiness 
Certificates. 

8.  Petitions  for  Exemption. 

a.  Procedure. 

b.  Contents. 

Chapter  1.  Determining  Whether 
Operations  are  Public  or  Civil 

1.  Public  Aircraft  Definition 

a.  Background.  In  recent  years,  there 
has  been  a  growing  concern  about  the 
safety  of  public  aircraft,  which  are 
statutorily  exempt  from  most  types  of 
FAA  regulation. 

(1)  Intergovernmental  reimbursement 
for  the  use  of  government-owned 
aircraft  has  also  engendered  a  great  deal 
of  controversy.  Intergovernmental 
reimbursement  is  involved  when,  for 
example,  state  and  local  governments 
enter  into  agreements  with  each  other 
whereby  one  government  reimburses  the 
other  for  fiying  firefighting,  rescue,  or 
other  missions  for  it.  Some  private 
operators  have  claimed  that  state  and 
local  governments  have  competed  with 
them  unfairly  under  the  public  aircraft 
exemption.  The  FAA's  longstanding 
interpretation  has  been  that  where  there 
is  an  exchange  of  money,  an  operation 
is  "for  commercial  purposes"  and  does 
not  have  public  aircraft  status — i.e.. 
such  an  operation  is  a  civil  aircraft 
operation.  Many  government  operators 
objected  that  this  interpretation  made  it 
impossible  to  carry  out  their  missions, 
because  it  is  impractical  to  obtain  the 
ser\'ices  commercially,  and  too  costly  to 
change  many  of  their  aircraft  to  meet 
FAA  requirements  for  civil  aircraft. 

(2)  In  response  to  this  controversy,  the 
FAA  announced  in  the  Federal  Register 
on  August  1. 1994.  that  it  would 
reconsider  whether  intergovernmental 
reimbursement  negates  public  aircraft 
status.  The  FAA  invited  comment  from 
interested  parties.  59  FR  39192.  and 
planned  to  announce  its  decision  by  the 
end  of  the  year. 

(3)  On  October  9. 1994.  Congress 
passed  the  Independent  Safety  Board 
Act  Amendments.  Pub.  L.  103-411. 
which  contained  a  major  change  in  the 
definition  of  "public  aircraft."  The  new 
law  made  the  FAA's  planned 
reconsideration  unnecessary.  Under  the 
new  law.  where  intergovernmental 
reimbursement  occurs,  the  aircraft  is  a 
civil  aircraft  unless  the  appropriate  unit 
of  government  certifies  "that  the 


operation  was  necessary  to  respond  to  a 
significant  and  imminent  threat  to  life 
or  property."  and  "that  no  service  by  a 
private  operator  was  reasonably 
available  to  meet  the  threat." 

b.  Legislative  History.  The  purpose  of 
the  new  law,  as  reflected  in  the 
legislative  history,  is  twofold. 

(1)  First,  in  the  words  of  Senator 
Pressler.  the  purpose  of  the  new  law  is 
"to  mandate  that  FAA  safety 
regulations,  directives,  and  orders 
issued  for  civil  aircraft  be  made 
applicable  to  all  government-owned, 
nonmilitary  aircraft  engaged  in 
passenger  transport.  •   •   *  ITlhe 
Administrator  would  be  allowed  to 
vraive  FAA  requirements  for  public 
aircraft  provided  an  equivalent  level  of 
safety  has  been  established  by  the 
governmental  entity  responsible  for  the 
aircraft."  Congressional  Record. 
S14419-S14420  (October  6.  1994). 

(2)  A  second  purpose  reflected  in  the 
legislative  history  concerned  emergency 
situations  like  wildfires.  As  Senator 
Gorton  stated  "the  summer  wildfires 
had  a  drastic  impact  throughout  the 
State  of  Washington.  Local  governments 
were  frustrated  that  although  fires  were 
burning,  all  available  resources  could 
not  be  utilized.  Emergency  or  not,  it  is 
presently  prohibited  for  public  agencies 
to  reimburse  one  another  for  the  use  of 
helicopters.  The  language  in  this  bill 
Will  now  give  authority  to  local 
governments  to  respond  immediately  to 
eifiergency  situations  without  having  to 
cut  through  the  bureaucratic  red  tape.  In 
certain  cases,  where  an  imminent  threat 
is  looming  and  private  operators  are  not 
readily  available,  public  agencies  will 
be  allowed  to  use  each  other's 
helicopters.  This  language  helps  ensure 
that  when  an  emergency  breaks  out,  all 
aircraft— public  and  private — will  be 
available  to  respond  without  delay."  Id. 
at  14419. 

c.  Statutory  Text.  The  new  definition 
of] public  aircraft  enacted  by  Congress  is 
as  follows: 

fl)  an  aircraft— 
i)  used  only  for  {he  United  States 
Government;  or 

(ii)  owned  and  operated  (except  for 
commercial  purposes),  or  exclusively 
leased  for  at  least  90  continuous  days, 
by  a  government  (except  the  United 
States  Government),  including  a  State, 
the  Di.strict  of  Columbia,  or  a  territory  or 
possession  of  the  United  States,  or 
political  subdivision  of  that 
government;  but 

(2)  does  not  include  a  government- 
owned  aircraft — 

(i)  transporting  property  for 
commercial  purposes;  or 

(ii)  transporting  passengers  other 
than — 


(I)  transporting  (for  other  than 
commercial  purposes)  crewmembers  or 
other  persons  aboard  the  aircraft  whose 
pre.sence  is  required  to  perform,  or  is 
as.sociated  with  the  performance  of,  a 
governmental  function  such  as 
firefighting,  search  and  rescue,  law 
enforcement,  aeronautical  resean:h.  or 
biological  or  geological  resource 
management;  or 

(II)  transporting  (for  other  than 
commercial  purposes)  persons  aboard 
the  aircraft  if  the  aircraft  is  operated  by 
the  Armed  Forces  or  an  intelligence 
agency  of  the  United  States. 

(3)  An  aircraft  described  in  the 
preceding  sentence  shall, 
notwithstanding  any  limitation  relating 
to  use  of  the  aircraft  for  commercial 
purposes,  be  considered  to  be  a  public 
aircraft  for  the  purposes  of  this  part 
without  regard  to  whether  the  aircraft  is 
operated  by  a  unit  of  government  on 
behalf  of  another  unit  of  guve-Timent. 
pursuant  to  a  cost  reimbursement 
agreement  between  such  units  of 
government,  if  the  unit  of  government 
on  whose  behalf  the  operation  is 
conducted  certifies  to  the  Administrator 
of  the  Federal  Aviation  Administration 
that  the  operation  was  necessary  to 
respond  to  a  significant  and  imminent 
threat  to  life  or  property  (including 
natural  resources)  and  that  no  service  by 
a  private  operator  was  reasonably 
available  to  meet  the  threat.  49  U.S.C 
40102(a)(37). 

d.  Operational  Nature  of  Definition. 
The  status  of  an  aircraft  as  "public 
aircraft"  or  "civil  aircraft"  depends  on 
its  use  in  government  service  and  the 
type  of  operation  that  the  aircraft  is 
conducting  at  the  time.  Rather  than 
speaking  of  particular  aircraft  as  public 
aircraft  or  civil  aircraft,  it  is  more 
preci.se  to  speak  of  particular  operations 
as  public  aircraft  or  civil  aircraft  in 
nature.  If  a  flight  is  a  mixture  of  both 
public  aircraft  and  civil  aircraft 
operations,  then  it  is  considered  a  civil 
aircraft  operation. 

(1)  Example:  An  aircraft  owned  by  a 
state  government  is  used  in  the  morning 
for  a  search  and  rescue  mission  that 
meets  the  statutory  definition  of  public 
aircraft  in  all  respects.  For  the  search 
and  rescue  operation,  the  airc;raft  is  a 
public  aircraft.  Later  that  same  day. 
however,  when  the  aircraft  is  used  to  fly 
the  governor  of  the  state  from  one 
meeting  to  another,  the  aircraft  loses  its 
public  aircraft  status  and  is  instead  a 
civil  aircraft. 

(2)  Caution:  Care  must  be  taken  when 
aircraft  are  used  in  both  public  and  civil 
aircraft  operations.  Before  such  aircraft 
are  returned  to  civil  op>erations,  the 
government  operator  may  need  to  record 
in  the  aircraft  records  that  the  aircraft 


has  been  returned  to  civil  status  by 
someone  authorized  to  do  so  under  FAR 
Part  43,  if  equipment  was  removed  and 
replaced  to  accommodate  the 
governmental  function. 

e.  Effective  Date.  The  effective  date  of 
the  new  statute  is  April  23,  1995. 

2.  Meaning  of  Key  Statutory  Terms. 
The  FAA  interprets  various  words, 
phrases,  and  clauses  in  the  statutory 
definition  (in  their  order  of  appearance 
in  the  statute)  as  follows: 

a.  "For  Commercial  Purposes. "  This 
term  basically  means  "for  compensation 
or  hire"  as  that  term  historically  has 
been  defined  by  the  FAA.  The  test  for 
determining  whether  a  particular 
operation  is  "for  compensation  or  hire" 
is  whether  tlie  operator  receives  direct 
or  indirect  remuneration  for  the 
operation.  The  remuneration  need  not 
be  in  the  form  of  money;  the  receipt  of 
other  items  of  value,  such  as  good  will 
or  the  logging  of  flight  time,  have  also 
been  held  to  make  an  operation  "for 
compensation  or  hire."  Furthermore,  no 
■profit  need  be  made:  an  operation  may 
be  "for  compensation  or  hire"  even  if 
the  operator  takes  a  loss.  When  the 
operator  is  a  governmental  entity, 
reimbursement  from  a  party  not  sharing 
a  common  treasury  with  the 
governmental  entity  makes  the 
operation  "for  commercial  purposes." 
Examples: 

(1)  One  state  agency  reimburses 
another  agency  of  the  same  state  for 
conducting  operations  on  its  behalf 
using  a  state-owned  aircraft.  Where  the 
two  state  agencies  share  a  common 
treasury,  the  operation  is  not  "for 
commercial  purposes"  within  the 
meaning  of  the  statute. 

(2)  A  Federal  agency  reimburses  a 
state  agency  for  conduding  aircraft 
operations  on  its  behalf.  This  operation 
is  a  civil  aircraft  operations,  unless  the 
Federal  agency  certifies  to  the  F.^A 
Administrator  that  the  operation  was 
necessary  to  respond  to  a  significant  and 
imminent  threat  to  life  or  propertv 
(including  natural  resources)  and  that 
no  ser\ice  by  a  private  operator  was 
reasonably  available  to  meet  the  threat, 
then  the  aircraft  will  be  a  public  ai-^craft. 
See  paragraphs  2  (g)  through  (i)  below. 

(3)  Flight  instruction  is  offered  as  part 
of  the  curriculum  at  a  state  university. 
The  flights  involving  student  irlstruction 
are  "for  commercial  purposes,"  within 
the  meaning  of  the  statute,  because 
students  pay  tuition  to  the  universitv  for 
their  instruction.  Under  FAR  Section 
135.1(b)(l},  flights  involving  student 
instruction  are  excepted  from  the  air 
taxi  and  commercial  operator 
regulations  of  FAR  Part  135.  Instead, 
they  are  governed  by  FAR  Part  91. 
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h.  "Whom;  Presfnce  h  Raquiwd  to 
Perform. "  This  phrase  means  either  a 
crewmember  or  a  non-crewmember  who 
will  participate  in  carrying  out  the 
governmental  function.  Examples: 

(1)  Firefighters  who  are  being  carried 
to  a  fire  scene  to  fight  the  fire,  when  the 
aircraft  is  also  used  for  aerial  assessment 
to  ensure  safe  and  efficacious 
deployment  of  the  firefighters,  are 
included. 

(2)  Persons  on  board  aircraft  used  in 
search  and  rescue  operations  who  are 
needed  to  conduct  the  search  when  the 
aircraft  is  indispensable  to  the  search,  or 
to  conduct  the  resc-ue  operation  when 
the  aircraft  is  the  only  feasible  means  of 
reaching  the  victim  with  the  necessary 
speed,  are  included.  Medical  evacuation 
operations  carrying  persons  whose 
presence  is  required  to  perform  the 
medical  evacuation,  but  where  the 
aircral^  is  used  only  because  it  is  an 
equal  or  better  means  of  transportation 
than  other  means  are  not  included; 
these  are  considered  civil  aircraft 
operations. 

(3)  Persons  on  board  aircraft 
conducting  law  enforcement  operations 
for  the  purpose  of  operating  searc:hlights 
or  performing  similar  observational 
functions  are  included.  Transporting 
prisoners  is  not  included. 

(4)  Persons  on  board  aircraft 
conducting  aeronautical  research  who 
are  required  to  make  observations  and 
gather  data,  provided  the  work  can  only 
be  done  in  tlie  aircraft,  are  included. 

(5)  Persons  on  board  aircraft  engaged 
in  biological  and  geological  resource 
management,  who  perform  scientific 
and  technical  tasks  that  can  only  be 
done  from  the  air.  are  included. 

c.  "Associated  with  thf  Perfonnance 
of."  This  clause  connotes  a 
noncrewmember  support  person  who. 
while  not  essential  to  performance  of 
the  governmental  function,  is  e.xpected 
to  contribute  to  the  effectiveness  of 
those  whose  presence  is  required  to 
perform  the  function. 

(1)  One  of  Congress'  primary  purpose.? 
in  ena<;ting  the  new  statutory  definition 
of  "public  aircraft"  was  to  increase  FAA 
regulatory  oversight  of  government 
aircraft.  See  Congressional  Record, 
Sl44ia-Sl4424  (October  6,  1994). 
Giving  the  phrase  "associated  with  the 
performance  of  an  overly  broad 
interpretation  would  be  contrary  to  that 
Hitent. 

(i)  Examples: 

(A)  A  government  executive  who 
accompanies  firefighters  to  a  fire  scene 
solely  to  assess  what  further  action  the 
government  should  take  in  regard  to 
fighting  the  fire  is  "a.ssociated  with  the 
performance  oP  the  governmental 
function  of  firefighling.  Persons 


gathering  information  for  dissemination 
through  new  media  are  not  (X)nsidered 
within  the  exception. 

(B)  A  government-owned  aircraft  is 
used  to  survey  a  natural  disaster. 
Individuals  whose  presence  is  required 
to  monitor  equipment  installed  in  the 
aircraft  for  the  purpose  of  the  sur\'ey  are 
persons  "associated  with  the 
performance  of  the  governmental 
function. 

d.  "Governme/itol  Function  such  as 
*  *  *  "  The  term  "such  as"  in  the 
clau.se  "a  governmental  function  such  as 
firefighting.  search  and  rescue,  law 
enforcement,  aeronauti<.al  research,  or 
biological  or  geological  resource 
management"  indicates  that  the  listed 
funciions  are  not  exhaustive,  but  that 
certain  other  governmental  funrtions 
would  be  included  as  well.  In  the 
context  of  the  clause  "governmental 
function  such  as  firefighting.  search  and 
rescue,  law  enforcement,  aeronautical 
research,  or  biological  or  geologital 
resource  management,"  the  term  "such 
as"  implies  other  governmental 
functions  that  share  a  common 
characteristic  with  those  listed.  The 
unifying  characteristic  shared  by  the 
governmental  functions  listed  in  the 
statute  is  that  they  each  involve  the  use 
of  the  aircraft  as  an  integral  or 
indispensable  element  of  the  operation. 
That  is,  the  presence  of  those  aboard  the 
aircraft  performing  the  governmental 
function  is  required  on  the  aircraft,  in 
the  air — rather  than  mereiv  at  the  end  of 
the  flight. 

(1)  Examples: 

(i)  An  aerial  survey  in  a  government- 
owned  aircraft  to  determine  the  extent 
of  a  natural  disaster  is  a  governmental 
function  within  the  scope  of  the  .statute. 
This  operation  would  be  a  public 
aircraft  operation. 

(ii)  Firefighters  are  transported  from  a 
ba.se  camp  to  the  firefront,  and  b€;fore 
the  aircnift  lands,  it  is  used  for 
reconnoitering  (o  determine  the  most 
effective  deployment  of  the  firefighters. 
This  operation  fails  within  the 
firefighting  exception,  and  is  a  public 
aircraft  operation. 

(iii)  Firefighters  are  flown  from  one 
area  of  the  country  to  a  firefighting  base 
in  another  part  of  the  country.  This 
operation  involves  transportation  that 
does  not  fall  within  the  firefighting 
exception.  As  a  result,  compliance  with 
appropriate  F'AA  safety  regulations  for 
civil  aircraft  would  be  required. 

[2]  "Firefighting."  This  term  includes 
the  drop  of  fire  retardants.  water,  and 
smoke  jumpers,  and  transportation  of 
firefigiiters  from  a  base  camp  to  the 
firefront.  if  the  flight  includes  use  of  the 
aircraft  as  an  integral  part  of  the 
firefighting  operation,  as.  e.g..  with 


nH:onnoitering  to  determine  the  most 
effective  deployment  of  the  firefighters. 

(3)  "Search  and  Rescue."  "Search  and 
rescue"  is  a  term  of  art  meaning  aircraft 
operations  that  are  flown  to  locate  and 
re.scue  people  who  cannot  be  lo«:ated 
and  rescued  in  a  timely  maimer  from 
the  ground.  The  term  includes 
operations  where  the  aircraft  is 
indispensable  to  the  search,  or  is  the 
only  feasible  means  of  reaching  the 
victim.  Victims  would  be  considered  to 
be  "associated  with"  the  searc:h  and 
rescue  operation. 

(!)  The  FAA  interprets  this  term 
narrowly.  The  term  'search  and  rescue" 
does  not  include  routine  medical 
evacuation  of  ]^)ersons  from  traffic 
accidents  and  the  like.  However,  if  no 
commercial  operators  are  available, 
medical  evacuation  operations  by  a 
government  operator  will  be  considered 
public  aircraft.  The  FAA  does  not 
believe  that  Cxingress  intended  for 
injured  people  to  be  carried  in  aircraft 
that  are  not  subject  to  FAA  regulation 
when  other,  equally  effective  means  are 
readily  available.  Nor  does  the  FAA 
l>elieve  that  Congress  intended  to  put 
Slate  and  local  governments  in 
competition  with  commercial 
operations,  which  generally  provide 
ample  cuvil  aircraft  capacity  lor  medical 
evacuation  operations. 

(ij)  Examples: 

(A)  A  car  crasljes  in  a  reiiK>te  location, 
and  the  driver  will  die  if  she  is  not 
immediately  transported  to  a  hospital. 
No  commercial  operators  are  available 
to  fly  the  injured  driver  to  the  hospital 
in  an  expeditious  manner,  but  the 
sheriffs  helicopter  is.  The  sheriffs  flight 
carrying  the  injured  driver  to  the 
hospital  is  a  public  aircraft  operation 

(B)  Same  situation,  but  this  time 

(  ommen:ial  operators  are  availahle.  The 
medical  evacuation  operation  by  the 
sheriff  is  a  civil  aircraft  operation. 

14)  "Law  Enforcement."  Law 
enforcement  operations  that  eaiploy 
airi;raft  with  searchlights  and  law 
enforcement  personnel  ready  for 
immediate  on-the-spot  deployment  (e.g.. 
spotters  looking  for  fugitives  on  the 
ground)  are  public  aircraft  operations. 
Transportation  of  prisoners;  however, 
does  not  fall  within  the  category  of  "law 
enfort:enienl  ■  and  is  not  a  public  oirf;raft 
operation. 

(5)  "Aeronauticai  Research  " 
Aeronautical  research  (e.g.,  conducting 
nights  to  determine  aircraft  performance 
in  various  operating  environments), 
even  when  it  requires  the  presence  on 
board  the  re.search  aircraft  cf  engineers 
and  technicians  who  are  not  part  of  th»! 
crew,  is  a  public  aircraft  operation. 

(fi)  "Biological  and  Geological 
Resource  Management."  This  term 
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means  biological  and  geological 
resource  management  that  requires  the 
presence  of  scientific  and  technical 
passengers  to  gather  information  that 
can  only  be  gathered  by  direct 
observation  from  the  air. 

e.  "Cost  Reimbursement  Agreement." 
This  term  means  any  agreement,  either 
oral  or  written,  providing  for 
reimbursement  of  the  costs  of  the 
aircraft  operation.  If  there  is  any  charge 
or  payment  in  excess  of  the  cost  of  the 
operation,  then  the  agreement  does  not 
constitute  a  cost  reimbursement 
agreement. 

f.  "Unit  of  Government."  This  term 
means  a  government.  The  singular 
characteristic  of  a  unit  of  government  in 
this  context  is  its  common  treasury. 
This  interpretation  generally  allows 
reimbursement  among  or  between 
agencies  of  a  state,  among  or  between  a 
city,  aiid  among  or  between  agencies  of 
the  Federal  government  without  the 
need  for  compliance  with  FAR  Parts 
121, 125,  133,  135,  or  137.  However, 
should  a  city,  state,  or  Federal  agency 
receive  reimbursement  ft-om  another 
government,  it  would  need  to  ensure 
that  it  is  in  compliance  with  the 
appropriate  portions  of  the  FAR,  unless 
the  other  government  is  able  to  certify 
that  there  is  a  significant  and  imminent 
threat  to  life  or  property  and  that  no 

rivate  operator  is  reasonably  available, 

"  discussed  below. 

g.  "Certifies."  Cost  reimbursement 

itween  governments  does  not  negate 
public  aircraft  status  when  the 
government  on  whose  behalf  the 
operation  was  conducted  certifies  that 
there  was  a  significant  and  imminent 
threat  and  that  no  private  operator  was 
reasonably  available  to  meet  the  threat. 
The  certification  by  a  unit  of 
eovernment  should  include  the 
following:  a  description  of  the 
significant  and  imminent  threat;  a 
description  of  the  operation  undertaken; 
P»e  date  on  which  the  operation 
occurred;  and  an  explanation  of  how  it 
was  determined  that  no  service  by  a 
private  operator  was  reasonably 
Available. 

I  (1)  Units  of  government  should  retain 
the  required  certification,  which  should 
be  completed  contemporaneously,  as 
part  of  their  records  in  case  an  v 
question  should  arise. 

(2)  A  general  or  "blanket"  statement 
that  an  operator  will  always  comply 
\fith  statutory  requirements  will  not  be 
donsidered  acceptable.  The  certification 
must  occur  for  each  occasion  of 
operation. 

I  Note:  Congress'  intent  in  amending  the 
public  aircraft  definition  was,  in  part,  to 
ipsure  that  units  of  government  are  not 
impeded  in  attempting  to  respond  to  certain 


emergency  situations.  In  the  words  of  .Senator 
Gorton,  Congress  intended  that  "when  an 
emergency  breaks  out,  all  aircraft— public 
and  private— will  be  available  to  respond 
without  delay."  See  paragraph  1(b)  above. 
Consistent  with  this  intent,  the  FAA  does  not 
intend  to  generally  to  look  behind  a  unit  of 
government's  certification  that  there  was  a 
significant  and  imminent  threat  and  that  no 
private  operator  was  reasonablv  available  to 
meet  the  threat.  Thus,  it  is  not  expected  that 
FAA  inspectors  will  routinely  review  or 
challenge  these  determinations  made  by 
units  of  government. 

h.  "Significant  and  Imminent  Threat. 

*  *  *"  "Significant  and  imminent 
threat  to  life  or  property  (including 
natural  resources)"  means  a  situation  in 
which  the  authority  respon.'^ihle  for 
responding  to  the  threat  has  determined 
that  serious  injury,  death,  or  significant 
damage  to  property  may  occur  before 
land-  or  water-borne  assistance  can  be 
deployed  to  counter  the  threat 
effectively. 

i.  "No  Service  by  a  Private  Operator 

•  *  *  Reasonably  Available."  No 
service  by  a  private  operator  was 
reasonably  available  to  meet  the  threat" 
means  that,  as  reasonably  determined  by 
the  authority  charged  with  responding 
to  the  threat,  no  private  operator  is  able, 
at  the  time  of  the  threat,  to  deliver 
aircraft  capable  of  performing  the 
minimum  tasks  necessary  to  respond  to 
the  threat  by  the  latest  time  at  which 
such  aircraft  would  provide  an  effective 
response. 

Chapter  2.  Bringing  Operations  Into 
Compliance 

3.  Basic  Types  of  Civil  Aircraft 
Operations 

The  government  operator  should 
contact  the  nearest  FAA  Flight 
Standards  district  office  (FSDO)  for 
a.ssistance  and  guidance  in  bringing  its 
operations  into  compliance  with  the 
FAR.  For  operations  requiring 
certification,  the  FSDO  manager  will 
assign  an  FAA  aviation  safety  inspector 
to  assist  the  government  operator  during 
the  certification  process.  Initial 
inquiries  about  certification  or  requests 
for  applications  should  be  in  writing  or 
by  personal  visit  to  the  FSDO. 

a.  FAR  Part  91.  (1)  FAR  Part  91 
prescribes  the  general  flight  rules  for  all 
aircraft  operations  within  the  United 
States,  including  the  waters  within  3 
nautical  miles  of  the  U.S.  coast.  U.S.- 
registered  civil  aircraft  are  required  to 
comply  with  FAR  Part  91.  When  over 
the  high  seas,  they  must  comply  with 
Annex  2  (Rules  of  the  Air)  to  the 
Convention  on  International  Civil 
Aviation. 

(2)  FAR  Part  91  prohibits  a  pilot  from 
operating  a  civil  aircraft  unless  it  is  in 


an  airworthy  condition.  The  pilot  in 
command  (PIC)  is  responsible  for 
determining  whether  the  aircraft  is  in 
condition  for  safe  flight.  The  PIC  is 
required  to  terminate  the  flight  when 
unairworthy  mechanical,  electrical,  or 
structural  conditions  occur.  In  addition, 
the  PIC  may  not  operate  the  aircraft 
without  complying  with  the  operating 
limitations  specified  in  the  approved 
Airplane  or  Rotorcraft  Flight  Manual, 
markings,  and  placards,  or  as  otherwise 
prescj-ibed  by  the  certificating  authority 
of  the  country  of  registry. 

(3)  Under  FAR  Part  91,  the  PIC  of  an 
aircraft  is  directly  responsible  for,  and  is 
the  final  authority  as  to  the  operation  of 
that  aircraft.  In  case  of  an  inflight 
emergency,  the  PIC  is  authorized  to 
deviate  from  any  rule  in  FAR  Part  91  to 
the  extent  necessary  to  meet  the 
emergency.  However,  any  PIC  who 
deviates  from  a  rule  in  FAR  Part  91  is 
required,  upon  the  request  of  the 
Administrator,  to  send  a  written  report 
of  that  deviation  to  the  Administrator, 
b.  FAR  Part  125.  If  an  operator  uses 
an  airplane  with  a  seating  configuration 
for  20  or  more  passenger  seats  or  a 
maximum  payload  capacity  of  6.000 
pounds  or  more,  and  is  not  engaged  in 
"common  carriage,"  then  FAR  Part  125 
applies.  A  person  is  considered  to  be 
engaged  in  "common  carriage"  when 
"holding  out"  to  the  general  public  or 
to  a  segment  of  the  public  as  willing  to 
furnish  transportation  within  the  limits 
of  its  facilities  to  any  person  who  wants 
it.  Examples  of  holding  out  are  as 
follows:  advertising  through  telephone 
yellow  pages,  billboards,  television, 
radio,  and  individual  ticketing.  FAR 
Section  125.11(b)  prohibits  FAR  Part 
125  certificate  holders  from  conducting 
any  operation  which  results  dire<.tly  or 
indirectly  from  holding  out  to  the 
general  public.  Further  information 
regarding  common  carriage  vs.  private 
carriage  can  be  found  in  AC  120-12.  If 
the  operator  is  engaged  in  "common 
carriage,"  then  FAR  Part  121  or  135 
applies  rather  than  FAR  Part  125. 
c.  FAR  Part  121  or  135.  When  a 
government-owned  aircraft  is  operated 
"for  commercial  purposes"  (see 
paragraph  2(a)  above),  the  requirements' 
contained  in  either  FAR  Part  121  or  135. 
depending  on  the  type  of  operation, 
must  be  met.  Generally,  FAR  Part  121 
applies  to  domestic,  flag,  and 
supplemental  air  carriers  and 
commercial  operators  of  large  aircraft, 
while  e  aircraft,  while  FAR  Part  135 
applies  to  air  taxi  operators  and 
commercial  operators.  Ah  operator 
should  consult  Special  Federal  Aviation 
Regulation  (SFAR)  No.  38-2  as  well  as 
the  applicability  provisions  of  each  part 
(FAR  Sections  i21.1  and  135.1)  to 
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detennine  whether  it  is  FAR  Part  121  or 
135  that  applies  to  a  particularDO  wiJI 
provide  an  applicant  for  a  FAR  Part  121 
or  135  certificate  with  a  videotape  on 
certification  and  a  copy  of  AC  120—19. 
Certification  of  Air  Carriers.  Once  the 
videotape  and  the  AC  have  been 
reviewed,  the  applicant  will  complete 
FA.\  Form  8400-6.  Preapplicalion 
Statement  of  hitent,  and  the  FSDO 
mana^er  will  assign  a  Certification 
Team  to  assist  the  applicant  through 
eacii  phase  of  the  certification  prot.ess. 

d  FAR  Part  133.  FAR  Part  133. 
Rotorcraft  External-Load  Operations, 
prescribes  the  airworthiness 
certification  requirements  for  rotorcTaft, 
and  the  operating  and  certification  rules 
governing  the  operation  of  rotorcraft 
conducting  extemai-load  operations  in 
the  United  States  by  any  person.  The 
certification  rules  do  not  apply  to  a 
Federal,  state,  or  local  government 
conducting  operations  with  a 
government-owned  aircraft  unless  it  is 
operating  as  a  civil  aircraft  due  to 
receipt  of  compensation.  Federal,  state. 
or  local  governments  must:  however, 
comply  with  all  of  the  other  rules 
contained  in  FAR  Part  133.  even  when 
operating  a  public  aircraft. 

(1)  FAR  Part  133  requires  that  a 
person  must  obtain  a  Rotorcraft 
External-Load  Operator  Certificate 
i.ssued  by  the  FAA  before  any  rotorcraft 
external-load  operations  in  the  United 
States  are  begun.  This  certificate  is  valid 
for  24  calendar  nwnths  unless  it  is 
surrendered,  suspended,  or  revoked 
prior  to  the  expiration  date  shown  on 
the  certificate. 

(2)  Rotorcraft  used  in  external-load 
operations  must  have  been  type 
certificated  and  must  continue  to  meet 
the  requirements  of  FAR  Part  27  or  29 
or  of  FAR  Section  21.25.  Rotorcraft  must 
also  comply  with  the  airworthiness 
requirements  contained  in  Subpart  D  of 
FAR  Part  133  and  must  have  a  valid 
standard  or  restricted  catego-y 
airworthiness  certificate.  At  the  present 
lime,  only  rotorcraft  of  US.  registry-  are 
eligible  for  external-load  operations. 

(3)  Pilots  conducting  rotorcraft 
external-load  operations  must  have  at 
least  a  current  commercial  pilot 
certificate  with  a  rating  appropriate  to 
the  rotorcraft  being  used,  and  a  Second 
Class  Medical  Certificate. 

e.  FAB  Part  137.  FAR  Part  137. 
Agricultural  Aircraft  Operations, 
prescribes  the  rules  which  govern  the 
certification  and  operation  of 
agricultural  aircraft  operated  in  the 
United  States,  and  the  issuance  of  either 
a  private  or  commert:ial  agricultural 
aircraft  operator  certificate  for  those 
operations.  In  a  public  emergency,  a 
purson  who  conducts  agricultural 


aircrah  opc^rations  may.  where 
necessary,  deviate  from  any  operating 
rule  contained  in  FAR  Part  137  for  relief 
.iiid  welfare  artivities  approved  by  an 
agency  of  the  United  States  or  of  a  state 
or  local  government.  However,  each 
person  who  deviates  from  a  rule  shall 
complete  a  report  of  the  ain  raft 
operaticm  involved  within  10  days, 
including  a  description  of  the  operatioii 
and  the  rt;asrms  for  it,  to  the  nearest 
FAA  FSDO. 

(1)  As  defined  in  FAR  Part  137.  an 
agricultural  aircraft  operation  means  the 
operation  of  an  aircraft  for  the  purjiose 
of: 

(i)  dis})ensiiigany  economic  poison: 

(ii)  disp'"i-ingany  other  substance 
intended  t(ir  plant  nourishment,  soil 
treatment,  propagation  of  plant  life,  or 
pest  control:  or 

(iiij  engaging  in  disptnisiiig  activities 
directly  affecting  agriculture, 
horticulture,  or  forest  preservation.  It 
does  not  include  the  dispensing  of  live 
insects.  Forest  firefighting  is  considered 
to  be  an  agricultural  aircraft  operation. 

(2j  FAR  Part  137  requires  that  a 
person  must  obtain  an  Agricultural 
Aircraft  Operator  Certificate  issued  by 
the  FAA  before  any  agricultural  aircraft 
operations  in  the  United  States  are 
begun.  A  rotorcraft  may  conduct 
agricultural  aircraft  operations  with 
exteriuil  dispensing  equipment  in  plat;e 
without  a  rotorcraft  external-load 
operator  certificate.  However,  an 
operator  with  a  rotorcraft  external-load 
operator  certificate  may  conduct 
agricultural  airc;raft  operations  if  it 
disperses  only  water  on  forest  fires  by 
rotorcraft  external-load  means  without 
an  agricultural  aircraft  operator 
certificate.  A  Federal,  state,  or  local 
government  conducting  agricultural 
aircraft  operations  is  not  required  to 
obtain  an  Agricultural  Aircraft  Operator 
Certificate,  lliey  must;  however,  comply 
with  all  of  the  other  rules  contained  in 
F.^R  Part  137. 

(3)  Airc:raft  used  in  agricultural 
aircraft  operations  must  be  certificated 
and  airworthy,  and  equipped  for 
agricultural  operation.  They  must  be 
equipped  with  a  suitable  and  properly 
installed  shoulder  harness  for  use  by 
each  pilot. 

(4)  Operators  conducting  agricultural 
aircraft  operations  must  have  the 
services  of  one  person  who  has  at  least 
a  current  U.S.  commercial  pilot 
certificate  and  who  is  properly  rated  for 
the  ain:raft  to  he  used. 

4.  Pilot  Ortification 

a.  Grrifrally.  Ail  civil  aircraft  are 
required  to  be  operated  by  pilots 
certificated  under  FAR  Part  61, 
Certification:  Pilots  and  Flight 


Instructors.  FAR  Part  fil  prtiscrihes  the 
rf>quirements  for  issuing  pilot 
<;ertific.ites  and  ratings,  the  conditions 
under  which  those  certificates  and 
ratings  are  necessary,  and  the  privileges 
and  limitations  of  those  certificiites  and 
ratings. 

b.  Dnivfstic  Aircraft.  Pilots  operating 
civil  aircraft  of  U.S.  registry-  an?  required 
to  have  in  their  personal  possession  a 
current  pilot  certificate  issued  to  them 
under  FAR  Part  fil.  U.S. -registered   , 
ain:raft  may  be  operated  in  a  foreign 
country  with  a  pilot  license  issued  bv 
the  that  country. 

c.  Foreign  Airrrafi.  Foreign  ainiriitl 
rnav  I)e  operated  in  the  U.S.  bv  pilots 
who  have  in  their  personal  pes  .'•^sion 
(urrent  pilot  certificates  issuini  under 
F.AR  Part  61  or  a  pilot  license  issued  to 
them  or  validated  for  them  by  the 
ixjuntry  in  which  the  aircraft  is 
n-gistered. 

d.  Medical  Certificale.  Pilots  operating 
U.S.-registered  civil  aircnift  are  required 
to  have  in  their  personal  possession  an 
appropriate  current  medical  certificate  ■ 
issiK;d  to  them  imder  FAR  Part  67, 
Medical  Standards  and  Certification. 
FAR  Part  67  prescribes  the  medical 
standards  for  issuing  medical 
certificates.  A  Third  Class  Medical 
Certificate  is  required  for  Private  Pilot 
certification.  A  Second  Class  Medical 
Certificate  is  required  for  Conunercial 
Pdot  certification.  A  First  Class  Medical 
Certificate  is  required  for  Airline 
Transport  Pilot  certification. 

e.  Instrument  Rating.  Pilots  operating 
civil  aircraft  under  instrument  flight 
rules  or  in  weather  conditions  less  than 
the  minimums  prescribed  for  Visual 
Flight  Rules  are  required  to  hold  an 
Instrument  Rating  or  an  Airline 
Transport  Pilot  Certificate  appropriate 
for  the  aircraft  flown. 

5.  Aircraft  Certification 

a.  Generally.  Government  ain:raft 
operations  that  are  no  longer  eligible  for 
public  aircraft  status  must  now  meet  the 
civil  airworthiness  standards  for 
certification  of  aircraft.  This  includes 
the  aircraft's  engines  and  propellers  as 
well  as  the  aircraft  as  a  whole.  A  civil 
aircraft  must  have  a  current 
airworthiness  certificate  to  operate  in 
the  National  Airspace  System. 
Additionally,  all  civil  aircraft  must  meet 
the  following  requirements: 

(1)  The  aircr.ift  must  have  an  effective 
U.S.  rtrgistration  certificate  on  hoard 
during  all  operations  as  required  bv 
FAR  Section  91.203. 

(2)  .\n  appropriate  and  current 
airworthiness  certificate  must  be 
displayed  in  accordance  with  FAR 
Section  91.203(r.).  An  airworthiness 
«;ertific.'itn  is  effective  as  long  as  the 
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miSntenance,  preventive  maintenance. 


d  alterations  are  performed  in 
acjuordance  with  FAR  Parts  21,  43.  and 
as  appropriate,  and  the  aircraft  is 
leistered  in  the  United  States. 
13)  The  aircraft  must  have  been 
nipected  in  accordance  with  FAR 
Scqtion  91.409  within  the  preceding  12 
calendar  months. 

Ii)  If  the  government  agency  plans  to 
usH  a  progressive  inspection  program,  it 
mtist  submit  a  written  request  to  the 
FAA.  The  request  must  be  sent  to  the 
FSDO  having  jurisdiction  over  the  area 
iniwhich  the  applicant  is  located  and 
the  applicant  must  be  able  to  meet  the 
reouirements  identified  in  FAR  Sefttion 
9lL409(d). 

(ii)  Large  airplanes,  turbojet 
mjiltiengine  airplanes,  turbopropeller- 
pcjwered  multiengine  airplanes,  and 
tutbine-powered  rotorcraft  must  have  a 
program  approved  that  meets  the 
remiirements  of  FAR  Section  91.409(e). 

(4)  All  maintenance  and  required 
in$pections  must  have  been  completed 
by  a  person  authorized  under  FAR 
Sections  43.3  aiid  43.7.  Additionally, 
the  maintenance  and  inspections 
performed  must  be  recorded  in 
ac^rdance  with  FAR  Sections  43.9  and 
43;  11.  FAR  Part  43  prescribes  the  rules 
governing  the  maintenance,  preventive 
maintenance,  rebuilding,  and  alteration 
of  civil  U.S.-registered  aircraft. 

(|5)  Any  alterations  to  the  aircraft  must 
have  been  accomplished  and  returned  to 
.seiVice  by  an  appropriately  certified  and 
authorized  person  under  FAR  Part  43. 

(IB)  Aircraft  operations  for 
compensation  or  hire  must  be 
performed  in  accordance  with  the 
appropriate  Air  Operations  Certificate, 
e.gj.  FAR  Parts  125.  135,  etc. 

I|.  Type  Certification.  Prior  to 
airworthiness  certification,  the  type 
design  must  be  certificated  by  the  FAA. 
Section  603(c)  of  the  Federal  Aviation 
Acjof  1958  makes  a  type  certificate  a 
prerequisite  for  issuance  of 
airworthiness  certificates.  Each 
go\|ernment  operator  who  wi.shes  to 
determine  the  eligibility  of  its  aircraft 
for  qivil  operations  must  contact  the 
res  »nsible  geographic  Aircraft 
Certification  Office  (ACO)  for  assistance 
in  seeking  either: 

( l)  design  approval  for  aircraft  that 
ha\  d  been  type  certificated  in  the  past: 
or    I 

(  :|  type  certification  approval  of 
ain  caft  that  have  been  operated  in  the 
paslkmder  public  aircraft  .status  without 
a  tjj^e  certificate. 

c  Aircraft  Previously  Type 
Cet'lficated.  If  the  aircraft  was  originally 
bui  t  to  an  FAA  type  certificate,  the 
Air  .raft  Certification  Office  will  review 
the  tVpe  certificate  data  and  make  a 


compari,son  with  the  aircraft's  current 
design  and  condition. 

(1)  the  applicant  should  provide  the 
FAA  Aircraft  Certification  Office  with 
the  technical  information  to  assi.'it  in  the 
following: 

(i)  a  review  of  type  design  for  any 
engineering  changes  or  modifications; 

(ii)  a  review  of  replacement  parts  and 
te<:hnical  data  on  the  replacement  parts; 

(iii)  a  review  of  applicable 
Airworthiness  Directives  (AD): 

(iv)  a  review  of  previous  operating 
regimes; 

(v)  if  needed,  application  of  later 
regulatory  amendments  or  special 
conditions  for  any  changes  found 
necessary  to  .establish  current 
airworthine.ss  standards  for  safe  design. 

(2)  The  applicant  must  provide 
accurate  records  of  any  changes  from 
the  approved  type  design  that  are 
necessary  to  establish  the  current 
design.  The  applicant  should  update  all 
maintenance  manuals  as  necessary.  If 
there  has  been  a  substantial  change  in 
the  type  design,  e.g..  in  the 
configuration,  power,  power  limitations, 
speed  limitations,  or  weight  that  have 
proven  so  extensive  that  a  substantially 
complete  investigation  of  compliance  ' 
with  the  applicable  regulations  is 
required,  the  owner  will  be  required  to 
apply  for  a  new  type  certificate. 

d.  Aircraft  with  No  Prior  Certification. 
It  will  be  extremely  difficult  to  obtain 
type  certification  of  aircraft  that  have  no 
history  of  civil  certification.  However,  if 
a  government  operator  wishes  to  apply 
for  type  certification,  it  should  file  an 
application  for  a  type  certificate  on  FAA 
Form  8110.12.  The  applicant  must 
.submit  the  application  and  all  type 
design  data  for  the  aircraft,  including 
the  aircraft's  engines  and  propellers,  to 
the  Aircraft  Certification  Office  in  its 
geographic  area  for  approval.  The 
application  form  mu.st  be  accompanied 
by  a  three-view  drawing  and  available 
basic  data  so  that  a  preliminary 
regulatory  certification  basis  may  be 
established.  The  applicable 
airworthiness  certification  regulations, 
i.e..  FAR  Part  23.  25.  27,  29,  33.  35.  etc.. 
will  be  those  that  are  in  effect  on  the 
date  of  application  for  the  certificate, 
unle.ss  otherwise  noted  in  the 
regulations.  The  applicant  must  submit 
the  type  design,  test  reports,  and 
computations  necessary  to  show  that  the 
product  to  be  certificated  meets  the 
applicable  airworthiness,  aircraft  noise, 
fuel  venting,  and  exhaust  emission 
requirements  of  the  FAR.  Upon 
examining  the  data  and  lest  reports, 
participating  in  testing,  and  inspet;ling 
the  prototype  aircraft,  the  Administrator 
mu.st  he  able  to  find  that  the  type  design 


in  fact  complies  with  the  above- 
mentioned  regulations. 

e.  Airworthiness  Certification.  An 
operator  of  an  aircraft  that  has  been 
operated  in  public  aircraft  status  caiuiot 
obtain  a  standard  airworthine.ss 
certificate  or  return  the  aircraft  to  civil 
operations  without  showing  that  the 
airi:raft  meets  all  the  criteria  for  that 
ainvorthiness  certificate  as  prescribed 
by  Hie  regulations.  Making  that  showing 
may  be  difficult  when  the  aircraft  has 
not  been  maintained,  altered,  or 
inspected  in  accordance  with  the  FAR. 
In  order  to  receive  a  standard 
airworthiness  certificate,  the  operator 
should  show  that  the  aircraft  has  been 
maintained  according  to  the 
manufacturer's  instructions,  and  Ihat 
any  modifications  to  the  aircraft  either 
were  removed  or  approved  by  the  FAA. 
Before  a  standard  airworthiness 
certificate  can  be  i.ssued.  the  applicant 
must  show  that: 

(1)  The  aircraft  conforms  to  its 
approved  type  design  and  is  in 
condition  for  safe  operation. 

(2)  Any  alterations  were 
accomplished  in  accordance  with  an 
approved  supplemental  type  certificate 
(STC)  or  other  FAA  approved  data,  such 
as  a  field  approval  as  reflected  by  the 
issuance  of  an  FAA  Form  337.  Major 
Repair  of  Alteration. 

(3)  All  applicable  AD's  have  been 
complied  with. 

(4)  If  altered  while  in  another 
category,  the  aircraft  continues  to  meet, 
or  has  been  returned  to.  its  approved 
type  design  configuration  and  is  in  a 
condition  for  safe  operation. 

f.  Procedures  for  Obtaining 
Certificate.  Applicants  interested  in 
obtaining  an  airworthiness  certificate 
must  follow  the  following  procedures. 

(1)  Applicants  are  required  to  submit 
a  properly  executed  Application  for 
Airworthiness.  FAA  Form  8130-6.  and 
any  other  documents  called  for  in  F.\R 
Parts  21  and  45  for  certification.  An 
applicant  may  obtain  an  FAA  Form 
8130-6,  ".\pplication  for 
Airworthiness"  from  the  local 
Manufacturing  Inspection  district  office 
(MIDOj  or  FSDO.  The  applicant  must 
have  completed  and  signed  the 
appropriate  sections  prior  to  submitting 
it  to  the  F.^A. 

(2)  The  applic:ant  is  required  to  make 
available  .•"or  inspection  and  review  the 
aircraft,  aircraft  records,  and  a;iy  other 
data  necessary  to  establish  con forrr.it v  to 
its  type  design. 

(3)  The  applicant  must  propt^rly 
register  the  airc:raft  in  acco.'dan<:e  with 
FAR  Part  47,  Aircraft  Registration. 

(4)  The  applicant  is  also  required  to 
show  that  the  aircraft  complies  with  the 
noi.se  .standards  ot  FAR  Sections 
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21.93(b).  21.183(e),  Part  36.  or  Part  91. 
as  appropriate.  This  may  be 
demonstrated  through  the  use  of  data. 
Also,  the  applicant  is  required  to  show 
that  the  aircraft's  fuel  venting  and 
exhaust  emission  systems  comply  with 
the  requirements  of  FAR  Part  34.  In 
addition,  the  applicant  must  show  the 
aircraft  meets  the  applicable  passenger 
emergency  exit  requirements  of  FAR 
Section  21.183(f)  and  SFAR  No.  41. 

(5)  During  the  course  of  the 
certification  process,  the  FAA  will 
review  records  and  documentation  to 
the  extent  necessary  to  establish  that: 

(i)  All  of  the  required  records  and 
documentation  are  provided  for  the 
aircraft,  i.e..  an  up-to-date  approved 
flight  manual,  a  current  weight  and 
balance  report,  equipment  list, 
maintenance  records,  FAA-accepted 
Instructions  for  Continued 
Airworthiness  (ICAW)  and/or  FAA- 
acceptance  maintenance  manual(s) 
(MM),  and  any  other  manuals  required 
by  FAR  Sections  21.31,  21.50.  23.1529. 
25.1529.  27.1529.  29.1529,  33.4,  and 
35.4.  These  documents  must  be  in  the 
English  language. 

(ii)  The  applicant  should  ensure  that 
the  appropriate  markings  are  present  in 
accordance  with  FAR  Part  45.  The 
applicant  should  make  available  the 
Type  Certificate  Data  Sheets  (TCDS), 
aircraft  specification,  or  aircraft  listing 
that  is  applicable. 

(iii)  Tne  inspection  records  and 
technical  data  should  reflect  that  the 
aircraft  conforms  to  the  type  design,  and 
all  required  inspections,  including  those 
provided  for  in  FAR  Section 
21.183(d)(2).  which  provides  for  a  100- 
hour  inspection,  as  described  in  FAR 
Section  43.15  and  Appendix  D.  The 
applicant  must  also  show  that  the  tests 
the  aircraft  has  been  subjected  to  have 
been  satisfactorily  completed,  the 
records  completed,  and  reflect  no 
unapproved  design  changes. 

(iv)  The  aircraft  has  been  fiight  tested, 
if  required.  If  it  has  not  been  fiight 
tested,  the  FAA  may  issue  a  special 
airworthiness  certificate  as  provided  for 
in  FAR  Sections  21.35  and  21.191(b). 
The  flight  test  must  be  recorded  in  the 
aircraft  records  in  accordance  with  FAR 
Section  91.41 7(a)(2)(i)  as  time  in  service 
as  defined  in  FAR  Part  1.  Aircraft 
assembled  by  a  person  other  than  the 
manufacturer  (e.g.,  a  dealer  or 
distributor)  must  have  been  assembled 
and.  when  applicable,  flight  tested  in 
accordance  with  the  manufacturer's 
FAA-approved  procedures. 

(v)  Large  airplanes,  turbojet,  or 
turbopropeller  multi-engined  airplanes 
must  comply  with  the  inspection 
program  requirements  of  Subpart  C  of 
FAR  Part  91  or  other  FAR  referenced 


therein.  A  supplemental  structural 
inspection  program  is  also  required  for 
certain  large  transport  category 
airplanes.  Reference  AC  91-56. 
Supplemental  Structural  Inspection 
Program  for  Large  Transport  Category 
Airplanes. 

(6)  Inspection  of  the  aircraft.  Aircraft 
submitted  by  the  applicant  for 
inspection  will  be  inspected  for  the 
following: 

(i)  The  nationality  and  registration 
marks  and  identification  plate  should  be 
displayed  and  marked  in  accordance 
with  FAR  Part  45.  The  information 
presented  should  agree  with  the 
application  for  airworthiness 
certification. 

(ii)  All  equipment,  both  required  and 
optional,  should  be  properly  installed 
and  listed  in  the  aircraft  equipment  list. 

(iii)  Instruments  and  placards  should 
be  located  in  the  appropriate  places, 
installed,  and  properly  marked  in  the 
English  language. 

(iv)  All  applicable  AD's  must  have 
been  complied  with  and  appropriately 
recorded. 

(v)  The  aircraft  should  conform  to  its 
approved  U.S.  type  certificate  and 
should  be  in  a  condition  for  safe 
operation. 

(vi)  All  aircraft  systems  should  have 
been  satisfactorily  checked  for  proper 
operation.  The  operation  of  the 
engine(s)  and  propeller(s)  should  be 
checked  in  accordance  with  the  aircraft 
manufacturer's  instructions. 

Chapter  3.  Applying  for  an  Exemption 

6.  Administrator's  Exemption  Authority 

a.  In  General.  The  FAA  Administrator 
has  the  authority  to  grant  exemptions, 
provided  certain  requirements  are  met. 
to  units  of  government  for  operations 
that  do  not  have  public  aircraft  status. 
The  Independent  Safety  Board  Act 
Amendments  of  1994,  Pub.  L.  103-411. 
provide,  in  pertinent  part: 
(1)  Authority  To  Grant  Exemptions 

(i)  In  General.  The  Administrator  of 
the  Federal  Aviation  Administration 
may  grant  an  exemption  to  any  unit  of 
Federal.  State,  or  local  government  from 
any  requirement  of  part  A  of  subtitle  VII 
of  title  49.  United  States  Code,  that 
would  otherwise  be  applicable  to 
current  or  future  aircraft  of  such  unit  of 
government  as  a  result  of  the 
amendment  made  by  subsection  (a)  of 
this  section  (the  revised  "public 
aircraft"  definition). 

Note:  The  atx)ve  provision  authorizes 
exemptions  from  the  United  States  Code — 
specifically,  the  Federal  Aviation  Act  of 
1958,  as  amended  and  recodified — rather 
than  from  the  regulations. 


b.  Statutory  Requirements.  The  statute 
provides  as  follows: 

(1)  The  Administrator  may  grant  an 
exemption  (to  a  unit  of  government] 
.  .  .  only  if — 

(i)  the  Administrator  finds  that 
granting  the  exemption  is  necessary  to 
prevent  an  undue  economic  burden  on 
the  unit  of  government  and 

(ii)  the  Administrator  certifies  that  the 
aviation  safety  program  of  the  unit  of 
government  is  effective  and  appropriate 
to  ensure  safe  operations  of  the  type  of 
aircraft  operated  by  the  unit  of 
government. 

Independent  Safety  Board  Act 
Amendments  of  1994.  Section  (b)(2). 
Pub.  L.  103-411  (emphasis  added). 

Note:  The  FAA  intends  to  grant 
exemptions  only  where  it  is  clearly  in  the 
public  interest  to  do  so. 

c.  Delegation  of  Authority.  In  the 
interest  of  administrative  efficiency,  the 
Administrator's  authority  to  grant 
exemptions  to  units  of  government  has 
been  delegated  to  the  Director.  Flight 
Standards  Service,  and  the  Director. 
Aircraft  Certification  Service.  FAR 
Section  11.25(b)6). 

7.  Key  Statutory  Terms 

a.  "The  Administrator  Finds  .  .  .and 
.  .  .  Certifies."  This  language  indicates 
that  the  Administrator,  or  his  or  her 
delegate,  is  to  make  an  independent 
determination  as  to  whether  the 
statutory  requirements  for  granting  an 
exemption  have  been  met.  This  is  in 
contrast  to  an  earlier  portion  of  the 
statute  in  which  the  unit  of  government 
rather  than  the  Administrator  makes  the 
required  certifications  (that  the 
operation  was  necessary  to  respond  to  a 
significant  and  imminent  threat,  and 
that  no  private  operator  was  reasonably 
available  to  meet  the  threat). 

b.  "Undue  Economic  Burden."  One 
finding  that  the  Administrator  or  his  or 
her  delegate  must  make  before  granting 
an  exemption  is  that  the  exemption  is 
necessary  to  prevent  an  undue 
economic  burden  on  the  unit  of 
government.  "Undue  economic  burden" 
means  that  it  would  cost  substantially 
more  to  comply  with  FAA  regulations 
than  with  "an  aviation  safety  program 
that  is  effective  and  appropriate  to 
ensure  safe  operations  of  the  type  of 
aircraft  operated  by  the  unit  of 
government"  under  the  statute's 
exemption  provision.  To  show 
"substantial  additional  costs."  a 
petitioner  for  exemption  should  submit 
information  that  will  allow  the  FAA  to 
compare  the  cost  of  operating  in 
compliance  with  Part  A  of  Subtitle  VII 
of  Title  49  of  the  United  States  Code 
with  comparable  costs  if  an  exemption 
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f»rt'  };ran1ed.  At  niinimuni.  su(.h 
formation  should  include; 
1)  The  purpo.'-.e  and  duration  of  the 
I  ricruft  operations  for  which  exemption 
is  fought. 

(2)  The  estimattni  initial  and  recurring 
roits  of  bringing  the  petitioner's  aircraft 

aerations  into  compliance  with  civil 
jr|:raft  n>quiremenls. 

(3)  The  estimattKl  <;osts  associated 
wijh  conducting  comparable  aircraft 

itirations  under  the  exemption. 
(i4)  The  estimated  cost  of  obtaining  the 
s.iit»!  aircraft  operations  from  a  private 
oj  lerator. 

a.  "Aviation  Snft'ty  Program."  The 
A  iniinisfrator  or  the  Administrator's 
dt  legate  may  not  grant  an  exemption  to 
a  Hiit  of  government  without  certifying 
thait  the  aviation  safety  program  of  the 
unit  of  government  is  "effective  and 
appropriate  to  ensure  .safe  operations  of 
tfih  type  of  aircraft  operated  by  the  unit 
of  government."  As  a  result,  in  the 
pf  tition  for  an  exemption,  the  petitioner 
m  tit  show  to  the  Admini.sirator's 
.sa  j.sfaction  that  the  {)etitioner's  aviation 
.s«  V'y  program  is  off(!i:tive  and 
appropriate  to  ensures  safe  operations  of 
th  Mtype  of  aircraft  o{)erated  by  the 
pcjtioner. 

I)  An  nvintinn  .<;afety  program 
.su  imitted  for  approval  nuist  specify 
ht\^-  the  aircraft  will  \w!  maintained  and 
opitrated  .safely.  The  program  must 
include: 

j)  procedures  covering  the 
iniijntenancw  and  inspet.tion  of  the 
tiituraft.  including  the  a\ionit  s 
eq  jipment.  emergenr\'  wjiiipniPiit. 
aiirjrnft  interior  nHKiifications: 
I  ill)  installation,  removal,  and 
ill!  »e<:tion  instructions  for  ail  special 
eq  ijipment  on  or  niodifirations  of 
sp(><;ifit:  aircraft; 

(ill)  prfKTedures  for  cptriting  the 
air  i^iift.  personnel  training  .nssociated 
wi  |]  the  aircraft:  and 

(iv)  any  other  procedures  determined 
t<i  )f'  necessary  for  the  safe  operation  of 
Iht  tiin;raft. 

ii]  Example;  A  unit  of  government 
ap|)  ies  for  an  exemption  on  an  aircraft 
wlifi<;e  wings  were  modified  to  tarry 
exipjrna!  pods  for  various  sur\'eiilance 
act  yities.  In  its  proposed  aviation  safety 
pr(  ^ram.  the  tinit  of  government  would 
nef  I  to  identify  how  the  continued 
air>|(irtliine.ss  of  the  modification  will 
be  i|:<;omp!i.shcd.  At  minimum,  the 
So\  (|wing  may  he  required:  a  special 
.struc:turni  inspection  at  the  wing  attach 
points,  additional  training  for  pilots 
opt  rating  the  aircraft  during  pod 
ins  illations,  and  flight  manual  changes 
to  rallect  any  new  operating  limitations 
tha  may  be  necessary  duit  to  the 
mofifications. 


d.  Aircraft  Ineligible  for  Airworthiness 
Certificates.  It  will  be  extremely  difficult 
for  imits  of  government  to  show  that 
airi.raft  ineligible  for  airworthiness 
certificate.s — e.g.,  military  surplus 
aircraft — have  "an  aviation  safety 
program  that  is  effective  and 
appropriate  to  ensure  safe  operations  of 
the  type  of  aircraft  operated  by  the  unit 
of  government."  In  order  to  meet  the 
"aviation  safety  program"  requirement, 
the  public  must  be  assured  that  the 
safety  of  the  aircraft  in  question  is  at 
least  roughly  equivalent  to  that 
provided  by  the  FAR.  Aircraft  that  have 
no  history  of  civil  certification  often 
present  significant  "unknowns"  when  if 
comes  to  such  critical  safety  matters  as 
life-limited  parts  and  aircraft  design. 
Thus,  such  airc;raft  do  not  usually  have 
the  needed  biise  on  which  to  build  an 
aviation  safety  program  that  is  effective 
and  appropri.:t«  to  ensure  safe 
operations. 

(1 )  The  FAA  does  not  now  expect  to 
grant  exemptions  for  aircraft  that  are 
ineligible  for  airworthiness  certificates. 
Units  of  government  may  apply  for  an 
exemption,  but  they  should  be  aware  of 
the  limited  likelihood  of  obtaining  and 
exemption  for  .sufJi  aircraft,  particularly 
when  deciding  whether  to  expend  their 
resources  in  seeking  an  exemption. 
While  the  FAA  will  not  rule  out 
completely  the  possibility  of  granting 
exemptions  for  such  aircraft,  the  burden 
on  the  petitioner  of  showing  that  safety 
will  not  l)e  jeopardized  will  be  very 
heavy  indeed. 

(2)  A  successful  petitioner  for  an 
exemption  would  need  to  show  that  its 
aviation  safety  program  is  at  least 
roughly  equivalent  in  terms  of  level  of 
safety  wfiat  is  required  by  the 
operations,  maintenance,  and  inspedion 
remiirements  of  the  FAR. 

(^)A  unit  of  government  developing  a 
proposal  for  an  aviation  safety  program 
may  find  the  information  below  helpful: 

(i)  Generally.  Subpart  E  of  FAR  Part 
91  prescribes  the  rules  governing  the 
maintenance,  preventative  maintenance, 
and  aitcralionsof  U.S.-registered  aircraft 
civil  aircraft  operating  within  and 
outside  the  United  States.  FAR  Section 
91.403  states  that  the  owner  or  operator 
of  an  airijaft  is  primarily  responsible  for 
maintaining  that  aircraft  in  an  airworthy 
condition,  including  compliance  with 
FAR  Part  39.  FAR  Part  39  describes  the 
requirements  for  compliaiice  to  AD's 
issued  by  the  FAA. 

(ii)  Inspection  Programs.  Operators  of 
large  ainjaft,  turbojet  multiengine 
airplanes,  or  turbopropeller  powered 
multiengine  airplanes,  should  !>eiet;t  and 
use  one  of  the  four  inspection  program 
options  outlined  in  FAR  Sections 
91.409(e)  and  (f). 


(A)  For  one  of  the  four  inspection 
program  options,  that  identified  in  FAR 
Section  91.409(0(4),  the  inspection 
program  submitted  should  be  compared 
with  the  manufat  tutor's  recommended 
program.  VVheie  there  is  no 
mai:ufac1urer's  program,  a  time-tested 
program  should  he  utilized.  The 
program  developed  must  provide  a  level 
of  safety  equivalent  to  or  greater  than 
that  provided  by  the  other  inspedion 
options  identified  in  FAR  Sec;tion 
91.409(f). 

(B)  For  the  other  three  inspef:tion 
options  outlined  in  FAR  Sections 
91.409(e)  and  (f).  the  basis  for  the 
development  of  the  inspection  program 
or  the  in.structions  for  continued 
airworthiness,  including  the  detail  of 
the  parts  and  areas  of  the  airplane  to  be 
inspected,  is  the  manufacturer's 
recommendations.  In  the  case  of  surplus 
military  aircraft,  the  manufactiirnrs 
provide  this  basic  inform.ation  to  the 
specific  military  service  that  has 
(xjntracted  for  the  airplane.  The  military 
service  then  develops  a  reliability- 
centered  maintenance  program  to  m.det 
its  needs  and  environment  which  are 
often  comparable  to  the  continuous 
airworthiness  maintenance  programs 
developed  by  air  carriers. 

(C)  In  many  cases,  manufacturers  may 
Ik;  unwilling  or  unable  to  provide 
instnictions  for  continued  airworthines.s 
for  operation  of  the  airplane  in  other 
than  a  military  environment.  Therehm?, 
in  keeping  with  existing  policy  as 
provided  by  the  FAA.  the  only 
reasonable  basis  that  for  detailing  the 
inspection  criteria  for  the  ainraft  to  be 
inspected,  as  required  by  FAR  Section 
91.409(g)(1).  is  the  scope  and  detail 
developed  by  the  applirnble  military 
ser\Mce. 

(D)  In  addition  to  the  "field"  N-vbI 
inspiK-tion  requirements  set  forth  in  the 
military  maintenance  program,  the 

"depot"  level  inspection  requinments 
should  also  be  included  in  anv 
in.spe<;tion  program  ajtproved  under 
FAR  Sef;tion  91,409(0(4).  The  military 

"field"  level  maintenance  is  roughly 
equivalent  to  the  civil  terminology  that 
air  carriers  use  to  describe  "A.  B  or  C." 
(hecks.  The  military  "depot  "  level 
maintenance  is  comparable  to  the 
"heavT  C  or  D'"  checks  used  by  air 
carriers.  Some  air  carriers  may  use  a 
numerical  description  verses  the 
alphabetical  identifier  for  in,<;pect:on 
checks. 

(E)  The  inspection  frequency  and 
program  structure  established  by  the 
military  may  not  be  .appropriate  for  uso 
in  a  civilian  environment.  Thei^fore. 
inspection  frequency  and  program 
structure  may  require  adjustment  to 
meet  the  government  operators 
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requirement.  However,  facts  and  sound 
judgment  must  form  the  basis  for  any 
inspection  frequency  adjustment 
beyond  that  which  has  been  established 
for  use  by  the  military. 

(F)  An  alternate  means  of  compliance 
for  individual  specific  inspection 
requirements,  in  lieu  of  that  which  is 
called  for  in  the  military  "field"  or 
"depot"  level  programs,  may  be 
approved  following  evaluation  of  the 
applicant's  inspection  process 
instructions. 

(G)  Revisions  to  an  existing  approved 
inspection  program  should  be  requested 
in  accordance  with  FAR  Section  91.415. 

(iii)  Persons  Conducting  Inspections 
and  Maintenance.  The  program 
proposed  by  the  petitioner  should 
include  procedures  to  insure  that 
inspections  and  maintenance  tasks  are 
performed  by  persons  authorized  by 
FAR  Section's  43.5  and  43.7. 

(iv)  Modifications  and  Repairs.  The 
program  must  identify  all  major 
modifications  and  repairs  accomplished 
since  the  aircraft  was  put  into  service. 
Additionally,  all  further  modifications 
and  major  repairs  will  need  to  be 
approved  in  the  same  format  as  required 
for  civil  aircraft  under  the  regulations. 

8.  Petition  for  Exemption 

a.  Procedure.  FAR  Section  11.25 — 
contains  the  procedures  to  be  followed 
by  a  unit  of  government  seeking  an 
exemption.  The  petition  for  exemption 
should  be  submitted  in  duplicate  to  the 

,  Rules  Docket  (AGC-10),  Federal 
Aviation  Administration,  800 
Independence  Avenue.  Washington,  DC 
20591.  Under  FAR  Fart  11,  petitions  for 
exemption  are  published  in  the  Federal 
Register  for  notice  and  comment  period. 

b.  Contents.  The  petition  for 
exemption  must  set  forth  the  text  or 
substance  of  the  statute  from  which  the 
exemption  is  sought.  (As  noted  above. 
Congress  authorized  exemptions  from 
the  statute — the  Federal  Aviation  Act  of 
1958,  as  amended  and  recodified — 
rather  than  from  the  regulations.)  The 
petition  for  exemption  must  contain  any 
information,  views,  analysis,  or 
arguments  available  to  the  petitioner  to 
show  that  the  statutory  requirements  for 
granting  an  exemption  have  been  met — 
i.e.: 

(1)  that  the  exemption  is  necessary  to 
prevent  an  undue  economic  burden  on 
the  unit  of  government;  and 

(2)  that  the  aviation  safety  program  of 
the  unit  of  government  is  effective  and 
appropriate  to  ensure  safe  operations  of 
the  type  of  aircraft  operated  by  the  unit 
of  government.  FAR  Section  11.25. 
Individuals  drafting  a  petition  for 
exemption  on  behalf  of  a  unit  of 


government  should  familiarize 
themselves  with  FAR  Fart  11. 

|FR  Doc.  95-1919  Filnd  1-20-95;  4:26  pm] 
BILUNG  CODE  4910-13-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-92;  Notice  2] 

Decision  That  Nonconforming  1972 
and  1973  Ferrari  Daytona  365  GTB/4 
Passenger  Cars  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 

action:  Notice  of  decision  by  NHTSA 
that  nonconforming  1972  and  1973 
Ferrari  Daytona  365  GTB/4  passenger 
cars  are  eligible  for  importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1972  and  1973 
Ferrari  Daytona  365  GTB/4  passenger 
cars  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  they  are  substantially 
similar  to  vehicles  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified  by 
their  manufacturer  as  complying  with 
the  safety  standards  (the  U.S. -certified 
versions  of  the  1972  and  1973  Ferrari 
Da\1ona  365  GTB/4),  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  This  decision  is  effective  as  of 
January  26,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bavler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202)-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 


Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  if  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Motors,  Inc.  of  Kingsville, 
Maryland  (Registered  Importer  R-90- 
006)'  petitioned  NHTSA  to  decide 
whether  1972  and  1973  Ferrari  Daytona 
365  GTB/4  passenger  cars  are  eligible 
for  importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  November  16,  1994  (59  FR  59274)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition. 

One  comment  was  received  in 
response  to  the  notice  of  the  petition, 
from  Fiat  Auto  U.S.A.,  Inc.  (Fiat),  the 
United  States  representative  of  Ferrari. 
In  its  comment.  Fiat  stated  that  Ferrari, 
and  other  companies  within  the  Fiat 
Group,  have  invested  considerable 
resources  in  the  design  and  production 
of  vehicles  that  comply  with  the  Federal 
motor  vehicle  safety  standards. 
Although  it  stated  that  it  has  not 
determined  what  modifications  are 
necessary  to  bring  a  vehicle  into 
compliance  with  the  Federal  safety 
standards.  Fiat  contended  that  it  is  not 
possible  to  achieve  such  compliance  by 
simply  retrofitting  a  vehicle  built  for  the 
European  market,  without  conducting 
extensive  development  and  testing. 

Because  Fiats  comments  did  not 
specify  how  non-U. S.  certified  1972  and 
1973  Ferrari  Daytona  365  GTB/4 
passenger  cars  are  incapable  of  being 
readily  altered  to  conform  to  the 
standards,  there  was  no  basis  for 
NHTSA  to  solicit  a  response  from  J.K. 
As  they  have  been  performed  with 
relative  ease  on  thousands  of  vehicles 
imported  over  the  years,  none  of  the 
modifications  described  in  the  petition 
would  preclude  NHTSA  from 
determining  that  non-U. S.  certified  1972 
and  1973  Ferrari  Daytona  365  GTB/4 
passenger  cars  are  eligible  for 
importation.  NHTSA  has  accordingly 
decided  to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 


on  the  form  HS-7  accompanying  entry 
th^  appropriate  vehicle  eligibility 
ni[|mber  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  100  is  the  vehicle 
eligibility  number  a.ssigned  to  vehicles 
admissible  under  this  decision. 

Final  Detcnmination 

Accordingly,  on  the  basis  of  the 
foijegoing.  NHTSA  hereby  decides  that 
19p2  and  1973  Ferrari  Daytona  365 
G1|B/4  passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  substantially  similar  to 
1972  and  1973  Ferrari  Daytona  365 
GTB/4  passenger  cars  originally 
manufactured  for  importation  into  and 
sab  in  the  United  States  and  certified 
under  49  U.S.C.  §  301 15.  and  are 
callable  of  being  readily  altered  to 
conform  to  ail  applicable  Federal  motor 
vehicle  safety  standards. 

Authority:  49  V.S.C.  .10141(a)(2)(A)  and 
(l))(|l):  49  C:FK  59;J.H;  dt-logations  of  authority 
at49(;rK  l..SOaii(i  501.8. 

I«sueti  on:  )anuary  20,  1995. 
William  A.  Boehly, 

/t.v.-jot  ;o/e  AdministwtoT  for Enforcpment. 
ilk  Doc.  9.5-1 9;iq  Filed  1-25-95;  8:45  ami 
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UNITED  STATES  INFORMATION 
AGENCY 

1995  Central  and  Eastern  European 
Graduate  Fellowships 

ACTION:  Notice;  request  for  proposals. 


SUMMARY:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency's  Bureau  of 
Education  and  Cultural  Affairs 
ann(ounces  an  open  competition  for  an 
assistance  award.  American  public  or 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  501(c)(3)  may  apply  to 
adni|p;sierthe  FY  1995  Central  and 
Fas  ern  European  Graduate  Fellowships. 
On  !y  organizations  with  at  least  four 
yeaj-s  of  experience  in  international 
exchange  activities  are  eligible  to  apply. 
Preference  will  be  given  to  organizations 
that  have  placement  experience  at  the 
graduate  level  and/or  mid-career 
professionals  and  a  demon.strated  ability 
to  conduct  academic  exchange  programs 
in  Central  and  Eastern  Europe. 
Organizations  are  invited  to  submit  a 
proposal  with  a  budget  not  to  exceed 
Si, 850,000  to  conduct  the  final  selection 
(fro^i  a  pool  of  applicants),  placement, 
andmonitoring  of  40  Fellows  from  the 
following  countries:  Albania  (4). 
Bulgaria  (4),  Croatia  (2).  Hungary  (7). 
MaiMdonia  (2),  Poland  (12).  Romania 


(5),  and  Slovenia  (4).  Participants  will 
be  enrolled  in  two-year  degree 
programs,  or  in  one-year  non-degree 
professional  development  programs 
(except  for  the  one-year  degree  programs 
in  law)  at  accredited  U.S.  academic 
institutions  for  study  at  the  Masters" 
level  in  the  fields  of  business 
administration,  education 
administration,  economics,  law,  public 
policy,  communication/journalism  and 
public  administration. 

Please  note:  This  program  is  not  intended 

tosupfM)rt  PhD  studies. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

The  funding  authority  for  the  program 
cited  above  is  provided  through  the 
Support  for  East  European  Democracies 
Act  (SEED).  Programs  and  projects  must 
conform  with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 
ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/ 
AEE-95-09. 

DATES:  Deadline  for  proposals:  All 
copies  mu.st  be  received  at  the  U.S. 
Information  Agency  bv  5  p.m. 
Washington.  D.C.  time  on  Monday. 
March  1.  1995.  Faxed  documents  will 
not  be  accepted,  nor  will  documents 
postmarked  on  March  1,  1995.  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Effie  Wingate  or  Mr.  Steve  Lebens. 
European  Branch,  Academic  Exchanges 
Division,  E/AEE  Room  246,  U.S. 
Information  Agency,  301  4th  Street. 
S.W.,  Washington,  D.C.  20547. 
Telephone:  (202)  205-0525,  Fax:  (202) 
260-7985.  Internet:  TREED@USIA.GOV 
to  request  a  Solicitation  Package.  The 


package  includes  more  detailed  award 
criteria;  all  application  forms;  and 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 
Please  specify  USIA  Program  Officer, 
Ms.  Effie  Wingate,  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before 
addressing  inquiries  to  the  European 
Branch  or  submitting  their  proposals. 
Once  the  RFP  deadline  has  passed,  the 
European  Branch  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  the  Bureau  proposal  review 
process  has  been  c.-mpleted. 
ADDRESSES:  Appl.can's  must  follow  all 
instructions  given  in  the  Solicitation 
Package  and  send  one  original  and  nine 
copies  of  the  completed  applications, 
including  required  forms,  to:  U.S. 
Information  Agency.  Ref.:  E/AEE-95-G9. 
Office  of  Grants  Management,  E/XE. 
Room  336.  301  4th  Street,  S.W., 
Washington,  D.C.  20547. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
-strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview 

The  FY  1995  Central  and  Eastern 
European  Graduate  Fellowships 
(CEEGF)  will  fund  40  Fellowships 
allocated  as  follows:  Albania  4.  Bulgaria 
4.  Croatia  2.  Hungary  7.  Macedonia  2, 
Poland  12,  Romania  5.  and  Slovenia  4. 
Proposals  must  adhere  to  the  stated 
country  allocations.  The  goal  of  the 
CEEGF  program  is  to  provide  an 
opportunity  for  selected  university 
graduates  and  young  professionals  from 
the  aforementioned  eight  European^ 
countries  to  participate  in  quality 
graduate  study  programs  in  the  fields  of 
business  administtation.  education 
administration,  economics,  law.  public 
policy,  communication/journalism,  and 
public  administration  at  accredited 
universities  throughout  the  United 
States.  Fellowships  will  be  awarded  for 
one-year,  non-degree  professional 
dev.  .opment  programs,  except  for  one- 
year  degree  programs  in  law.  or  for  two 
two-year  degree  granting  programs. 
Program  enhancements  such  as  a 
Washington  workshop,  re-entry 
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institute,  professional  enrichment 
activities,  alumni  networking,  etc.  are 
encouraged.  Internships  of  up  to  six 
months  for  Fellows  in  one-year 
programs  and  up  to  three  months  for 
Fellows  in  two-year  programs  are 
recommended.  USIA's  goal  for  1995  is 
to  award  the  greater  number  of 
Fellowships  for  two-year  degree 
programs,  and  to  attain  equitable 
representation  among  the  seven  eligible 
fields  while  achieving  wide  distribution 
among  the  U.S.  host  universities. 
Clustering  of  Fellows  should  be  avoided 
with  no  more  than  three  Fellows  at  one 
university. 

The  Central  and  Eastern  European 
Graduate  Fellowships  program  will  not 
support  PhD  programs. 

Guidelines 

For  1995,  program  advertisement  and 
participant  recruitment  will  be  the 
responsibility  of  the  United  States 
Information  Service  (USIS)  Posts  and/or 
the  Fulbright  Commissions.  USIS  Posts 
and/or  Commissions  will  screen 
applications  for  eligibility,  arrange  for 
testing  where  possible,  conduct 
personal  interviews,  and  compile  a 
dossier  on  each  qualified  applicant. 
Each  USIS  Post  and/or  Commission  will 
compile  a  pool  of  applicants  to  be 
forwarded  to  the  administering 
organization(s)  for  the  fmal  selection. 
The  duration  of  the  program  should  be 
for  two  academic  years,  1995-96  and 
1996-97.  The  program  may  not  begin 
before  March  1, 1995,  and  must  be 
completed  by  December  31, 1997. 

Applicants  are  asked  to  develop  a 
program  plan  to  conduct  the  final 
selection,  placement,  monitoring  and 
follow-on  activities.  Proposals  should 
address  and  discuss  in  detail  the 
following  areas: 

1.  Final  selection:  describe  in  detail 
the  process  for  the  final  selection  of 
Fellows,  including  method  of  reviewing 
pool  of  applications,  specific  details 
about  the  applicant  review 
committee(s),  if  relevant,  and 
notification  to  selectees  and  non- 
selectees. 

2.  Placement  of  Fellows:  describe 
criteria  for  selecting  host-universities 
and  measures  to  ensure  participants 
academic  and  cultural  needs  are  met. 

3.  Notification:  describe  plans  for 
notifying  applicants  who  have  been 
selected  for  an  award,  including  timely 
confirmation  of  placement,  scheduling 
of  pre-departure  orientation,  and 
logistics  of  all  travel  arrangements. 

4.  Special  programs:  describe 
provisions  for  ESL  or  pre-academic 
programs,  if  necessary; 


5.  Orientation:  describe  plans  for  pre- 
departure,  post  arrival  and/or  pre- 
academic  orientation  programs. 

6.  Enrichment  activities:  describe 
arrangements  for  cultural  and 
professional  development  activities, 
internships,  and  other  program 
enhancements  including 
recommendations  for  Washington 
workshop  and/or  re-entry  institute. 

7.  Monitoring/evaluation/tracking: 
describe  methodologies  for  on-going 
monitoring  and  evaluation  and 
adjustment  of  program  accordingly. 
Mechanisms  for  alumni  networking  and 
alumni  tracking  should  also  be  detailed. 

8.  Personnel:  proposals  should 
include  curriculum  vitae  of  personnel 
assigned  to  administer  the  CEEGF 
program. 

Participants 

Fellows  will  be  drawn  from  a  pool  of 
applicants  with  a  variety  of  professional 
and  educational  backgrounds.  Since  one 
of  the  purposes  of  the  fellowships  is  to 
promote  the  development  of 
professional  expertise  among  the  future 
leaders  of  Central  Europe,  grant 
recipients  should  ideally  be  in  the  early 
stages  of  their  careers,  with  perhaps  a 
few  years  of  work  experience,  a 
demonstrated  ability  for  leadership,  a 
clearly  expressed  purpose  for  studying 
in  the  United  States,  and  a  commitment 
to  return  home  at  the  end  of  their 
fellowships  to  share  their  knowledge 
and  skills  in  the  development  of  their 
countries.  In  every  case  fellows  must  be 
under  the  age  of  forty,  possess  the 
equivalent  of  a  bachelors  degree,  and 
demonstrate  fluency  in  spoken  and 
written  English  (or  the  ability  to  attain 
such  a  level  following  a  limited  ESL 
program  prior  to  the  beginning  of  their 
studies). 

Visa/Insurance/Tax  Requirements 

All  foreign  participants  must  be 
sponsored  under  an  Exchange  Visitor 
Program  on  a  J  visa.  Programs  must 
comply  with  J-1  visa  regulations  and 
should  reference  this  adherence  in  the 
proposal  narrative.  CEEGF  Fellows  must 
comply  with  the  two-year  home 
residency  requirement  as  stipulated  by 
the  J-visa  guidelines.  It  is  the  expressed 
intent  of  this  program  that  Fellows 
return  immediately  to  their  home 
country  following  completion  of  the 
academic  and  professional  components 
of  their  program.  Please  refer  to  program 
specific  guidelines  in  the  Application 
Package  for  further  details. 

Administration  of  the  program  must 
be  in  compliance  with  reporting  and 
withholding  regulations  for  federal, 
state,  and  local  taxes  as  applicable. 
Recipient  organizations  should 


demonstrate  tax  regulation  adherence  in 
the  proposal  narrative  and  budget. 

Participants  will  be  covered  by  USIA 
Health  and  Accident  Insurance.  The 
administering  organization(s)  will  be 
responsible  for  enrolling  the 
participants  in  the  insurance  program. 

Cost  Sharing 

Cost-sharing  is  encouraged.  Cost- 
sharing  may  be  in  the  form  of  allowable 
direct  or  indirect  costs.  The  recipient 
must  maintain  written  records  to 
support  all  allowable  costs  which  are 
claimed  as  being  its  contribution  to  cost 
participation,  as  well  as  costs  to  be  paid 
by  the  Federal  government.  Such 
records  are  subject  to  audit.  The  basis 
for  determining  the  value  of  cash  and 
in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  A-110, 
Attachment  E — Cost-sharing  and 
matching  should  be  described  in  the 
proposal.  In  the  event  the  recipient  does 
not  provide  the  minimum  amount  of 
cost-sharing  as  stipulated  in  the 
recipient's  budget,  the  Agency's 
contribution  will  be  reduced  in 
proportion  to  the  recipient's 
contribution. 

Audits 

The  recipient's  proposal  shall  include 
the  cost  of  an  audit  that: 

(1)  Complies  with  the  requirements  of 
OMB  Circular  No.  A-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Institutions; 

(2)  complies  with  the  requirements  of 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  Statement  of 
Position  (SOP)  No.  92-9;  and 

(3)  includes  review  by  the  recipient's 
independent  auditor  of  a  recipient- 
prepared  supplemental  schedule  of 
indirect  cost  rate  computation,  if  such  a 
rate  is  being  proposed. 

The  audit  costs  shall  be  identified 
separately  for: 

(1)  Preparation  of  basic  financial 
statements  and  other  accounting 
services;  and 

(2)  preparation  of  the  supplemental 
reports  and  schedules  required  by  OMB 
Circular  no.  A-133.  AICPA  SOP  92-9, 
and  the  review  of  the  supplemental 
schedule  of  indirect  cost  rate 
computation. 

Proposed  Budget 

Applicants  are  invited  to  submit  a 
detailed  budget  for  a  grant  not  to  exceed 
$1,850,000.  The  total  institutional 
administrative  costs,  including  indirect 
costs,  funded  by  USIA  may  not  exceed 
$370,000  or  20%  (twenty  percent)  of  the 
total  request,  whichever  is  less. 

Proposals  must  include  a 
comprehensive  line  item  budget  for  the 
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on  jre  program.  There  m<ist  be  a 
su  iiniary  budget  as  well  as  a  break- 
do  lyn  refiecUng  both  the  administrative 
l)u  ■\^e\  and  the  program  budget.  Please 
wiJ^  to  the  application  packet  for 
CO  ilpk'te  formatting  instructions. 

liSI.A  re.serves  the  right  to  reduce, 
re\  i-se.  or  increase  the  proposal  budget 
in  iccordance  with  the  needs  of  the 
pni^ram. 

Funding  for  all  program  and 
adirtinistrafive  costs  for  the  entire 
period  of  the  program  should  l)e 
prdjected  in  the  proposal.  The  estimate 
should  list  all  post-recruitrnont  costs, 
indluding  participant  and 
adihinistrative  costs  relating  to 
selection,  pre-departure  orientation,  and 
exjienses  for  the  entire  U.S.  component 
of  tihe  program,  including  supervision  of 
Fellows.  Plea.se  indicate  the  number  of 
one  year  and  two  year  placements  you 
anticipate.  USIA  reserves  the  right  to 
increase  or  decrease  the  number  of 
participants  as  well  as  the  budget  for  the 
project. 

Medical  insurance  for  participants 
will  be  paid  directly  by  USIA  and, 
therefore,  should  not  be  included  as  a 
line-item  cost  in  the  program  budget. 
However,  a  modest  line-item  may  be 
included  for  health  insurance  for 
universities  not  accepting  the  USIA 
policy. 

Grant-funded  items  of  expenditure 
may  include,  but  are  not  limited  to.  the 
following  categories: 

I'ropram  Expenses 

— Rbund  trip  travel  to  and  from  Fellows' 
hbine  city  to  international  point  of 
departure  (if  applicable); 

—Round  trip  international  travel  (via 
Aitierican  carrier); 

— Rpund  trip  U.S.  travel  to  and  from 
htiKt  institution; 

—Tuition,  room  and  board  for  academic 
p  (j>gram; 

— fv'  4\imum  of  eight  weeks  of  pre- 
at  4demic  English  la!ig;ia«e  training  as 
required  to  achieve  550  TOEFL; 

— Fi4-academic  program  co.-.ts, 
im  luding,  but  not  limited  to.  room 
ar  (i  board,  instructional  fees, 
ac  (flitional  staff  costs,  u.se  of  facilities 
(hi)  rentals),  field  trips,  special 
evt  iits.  guest  lecturers,  etc.; 

— "Jcttlii)g-iir"  allowance  (e.g.. 

nt'iessarv  clothing,  linens,  toiletries. 

etl); 

— Et  iicationa!  materials  (not  to  excwd 

$1.1)()()  per  academic  year); 
— Mi^ntenance  including  university 

vatption  periods; 
—Si  itnmer  internship  and  school  break 

m.iintenance  costs  (not  to  exceed 

Si. 500  per  month); 
— Pr*departure  orientation  expenses; 
— Peridiem  for  orientation  and 

pr Sessional,  academic  and  cultural 


enrichm.ont  (net  to  exceed  an  average 
of  $1,500  per  Fellow); 

—Domestic  travel  and  per  diem  for  a 
Washington  Enhancement  Workshop 
(approximately  $1,000  per  Fellow); 

—Domestic  travel,  maintenance,  and 
tuition  for  an  end  of  program  in.stitute 
(approximately  $1,000  per  Fellow); 

—Withholding  for  taxes;  and 

— Vi.sa  fees. 

Administrative  Costs 

Administrative  costs  may  include  the 
following  expenses: 

— Staff  salaries  and  benefits; 

— Staff  and  academic  panel  travel 

relating  »o  final  selection  and  ho.st 

campus  Si  Inction; 
— Staff  travfi  for  program  monitoring; 
— Communication  costs  (e.g.  fax, 

telephone,  postage,  communication 

equipment,  etc.); 
— Office  supplies; 
—Administration  of  tax  withholding 

and  reporting  as  required  by  Federal, 

State,  and  local  authorities  and  in 

accordance  with  relevant  tax  treaties; 
— Other  direct  costs;  and 
— Indirect  costs. 

Please  note:  !dpn(if\-  by  name  and  position 
the  staff  members  of  your  organization 
that  will  be  working  on  this  program. 
USIA  strongly  encourages  the  adequate 
provision  of  personnel  and  resources  to 
cover  the  adminisU-ation  of  this  pnjgram. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  bv 
the  Agency  contracts  office,  as  well  as 
the  USIA  Office  of  Eurasian  Aff:,irs  and 
the  USIS  posts  overseas,  where 
appropriate.  Proposals  may  al.so  be 
reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elon.ents. 
Funding  decisions  are  at  the  di.scrtiion 
of  the  USIA  Asr.ociate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  grant  awards 
resides  with  the  USIA  grants  office r. 

Hcvifw  Ciitfrin 

Tochnicallv  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  staled  below.  The.se  criteria 
are  not  rank  ordered  and  all  carrv  ciual 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program:  Proposals 
should  exhibit  thorough  conception  of 
the  project,  mo'tiods  of  meeting  program 
and  participant  needs,  and  follow-on 
plan. 


2  Program  planning;  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logLstical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objections  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demon.^trjte 
how  the  organization  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Propo.sed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  link.>':;es. 

5.  Institutional  Capacity:  Pr.'j'  sed 
personnel  and  organizational  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project  goals. 

6.  Institutions  record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USL\'s  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

7.  Projet:t  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
USIA  recommends  that  the  proposal 
include  a  draft  survey  questionnaire  or 
other  technique  plus  description  of  a 
methodology  to  use  to  link  outcome,s  to 
original  project  objeciives.  Award- 
receiving  organization(s)  will  be 
expected  to  submit  intermediate  reports 
after  each  project  component  is 

(ont  luded  or  quarterly.  uJiichever  is 
less  frequent. 

K.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  .is 
po.ssible.  Ai!  other  items  should  he 
necessat-y  and  appropriate. 

9.  Cost-.sharing:  Proposals  should 

maximize  cost-sharing  through  other 

[)rivafe  se;;tor  support  as  well  as 

institutional  riiret.t  fundim; 
...  I' 

contnriiition.s. 

10.  Area  expertise:  Proposals_s!iou!d 
demonstrate  the  organizalion'.s'expertise 
in  Central  and  rcislern  Europe  and  its 
experience  with  academic  exc.iianges  at 
the  graduate  level  in  the.se  countries 

11.  Placement  experience:  Proposals 
should  demonstrate  the  organiz.ntion's 
ability  and  experience  with  pKuements 
at  U.S.  universities  at  the  g.^aduate  level 

12.  Professional  and  academic 
conta(.ts:  Proposals  should  demonstrate 
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ACTION:  Notice. 


the  organization's  ability  to  use 
professional  and  academic  contracts  for 
internships,  selection  panels,  etc. 


Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding. 

Issuance  of  the  RFP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  needs  of 
the  program  may  require  the  award  to  be 
reduced,  revised,  or  increased.  Final 
awards  cannot  be  made  until  funds  have 
been  appropriated  by  Congress, 
allocateii  and  committed  through 
internal  USIA  procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
May  1,  1995.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  January  18.  1995. 
Dell  Pendergrast, 

Deputy  Associate  Director,  Educational  and 
Cultural  Affairs. 
|FR  Doc.  95-1790  Filed  1-25-95;  8:45  ami 

BILLING  CODE  e230-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Loan  Guaranty:  Percentage  To 
Determine  Net  Value 

AGENCY:  Department  of  Veterans  Affairs. 


SUMMARY:  This  notice  provides 
information  to  participants  in  the 
Department  of  Veterans  Affairs  (VA) 
loan  guaranty  program  concerning  the 
percentage  to  be  used  in  determining 
whether  the  Secretary  will  accept 
conveyance  of  a  foreclosed  property. 
The  new  percentage  is  11.18  percent. 
EFFECTIVE  DATE:  The  new  percentage  is 
effective  November  4, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Leonard  A.  Levy,  Assistant  Director  for 
Loan  Management  (261),  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  (202)  273-7344. 
SUPPLEMENTARY  INFORMATION:  VA 
regulations  concerning  the  payment  of 
loan  guaranty  claims  are  set  forth  at  38 
CFR  36.4300,  et  seq.  The  formulas  for 
determining  whether  VA  will  offer  the 
lender  an  election  to  convey  the 
property  to  VA  are  set  forth  at  38  CFR 
36.4320.  A  key  component  of  this  is  the 
"net  value"  of  the  property  to  the 
Government,  as  defined  in  38  CFR 
36.4301.  Essentially,  "net  value"  is  the 
fair  market  value  of  the  property,  minus 
the  total  of  the  costs  the  Secretary 
estimates  would  be  incurred  by  VA 
resulting  from  the  acquisition  and 
disposition  of  the  property  for  property 
taxes,  assessments,  liens,  property 
maintenance,  administration  and  resale. 
Each  year  VA  reviews  the  average 
operating  expenses  incurred  for 
properties  acquired  under  38  CFR 
36.4320  which  were  sold  during  the 
preceding  three  fiscal  years  and  the 


average  administrative  cost  to  the 
government  associated  with  the 
property  management  activity. 
Administrative  cost  is  based  on  the 
average  holding  time  for  properties  sold 
during  the  preceding  fiscal  year. 
Property  improvement  expenses  are 
estimated  on  an  individual  case  basis  at 
the  time  the  net  value  is  estimated.  VA 
also  includes  in  the  net  value 
calculation  an  amount  equal  to  the  gain 
or  loss  experienced  by  VA  on  the  resale 
of  acquired  properties  during  the  prior 
fiscal  year.  VA  annually  updates  the 
"net  value"  percentage  and  publishes  a 
notice  of  the  new  percentage  in  the 
Federal  Register.  For  Fiscal  Year  1994, 
the  percentage  was  11.19  percent.  For 
Fiscal  Year  1995,  the  percentage  will  be 
11.18  percent,  based  upon  the  operating 
expenses  incurred,  exclusive  of 
estimated  property  improvement 
expenses  which  are  accounted  for 
separately  in  each  case,  for  Fiscal  Years 
1992,  1993,  and  1994,  and  property, 
resale  experience  for  Fiscal  Year  1994. 
Accordingly,  VA  will  subtract  11.18 
percent  from  the  fair  market  value  of  the 
property  to  be  foreclosed  in  order  to 
arrive  at  the  "net  value"  of  the  property 
to  VA.  This  new  percentage  will  be  used 
in  "net  value"  calculations  made  by  VA 
on  and  after  November  4, 1994.  This  is 
the  date  the  new  percentage  was  issued  " 
to  VA  field  stations  for  use  in  these 
calculations. 

Dated:  lanuary  17,  1995. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

jFR  Doc.  95-1991  Filed  1-25-95;  8:45  am] 

BILLING  CODE  8320-01-M 
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Sunshine  Act  Meetings 


Federal  Rcgi.sicr 

Veil    m.  No.   17 

Thursday.  January  2fi.  1995 


Th  3  section  of  the  FEDERAL  REGISTER 
CO  ntains  notices  of  meetings  published  under 
thd  "Government  in  the  Sunshine  Act"  (Pub 
L  &4-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday.  Jami.iry  31. 

I9l!J5ut  lOOUa.m. 

i 

PLJJKCE:  999  E  Street.  N\f ..  Washington. 

STATUS:  This  mepting  will  bt;  closed  to 
the  public.  * 

ITEMS  TO  BE 


/ 


( j)tnplirti)ce  matters  pursuant  to  2  l!  .S.C. 

S4:»7p 

Audits  lonductfd  pursuant  to  2  U.-SC 
§437g.  §43«(b).  and  Title  26,  li  S.C. 

Matters  concerning  participation  in  civ  il 
actions  or  prof;eedings  or  arbitration 

Intf.Tna!  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday.  Febniar>'  2. 
19<r.  at  10:00  a.m. 

PLACE:  999  E  SiretM,  NW..  Washington. 
DC  (ninth  floor.) 

STATUS:  This  meeting  will  be  open  to  the 
public. 


PTEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minut».s 

Kegulations: 

i'ersonal  Use  of  Campaign  Funds:  findl 
Rules  with  Draft  Explanation  ami 
Justification  (11  CFR  Parts.  100.  KM  and 
113) 

Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris.  Press  Officer, 

Tulephone:  (202)  219-4155. 

Delores  Hardy. 

Administrative  Assistant. 

IFR  Doc.  95-2119  Filed  l-;i4-Q5;  2:41  pmj 

BILLING  CODE  6riS-01-M 
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Corrections 


Federal  Register 

Vol.  60.  No.  17 

Thursday,  January  26.  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  editonai  corrections  of  previously 
published  Presidential.  Rule.  Proposed  Rule, 
arKJ  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  94E-0099] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Netrexin"*^ 

Cnrrfction 

In  the  correction  of  notice  document 
94-21280  appearing  on  page  50793  in 
the  issue  of  Wednesday,  October  5, 
1994.  in  the  third  c:olumn.  in  the  sec  end 
line,  "fourth"  should  read  "third". 

BILLING  CODE  1S05-01-0 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  630 

RIN  3206-AE95 

Absence  and  Leave;  Sick  Leave 

Corrpction 

In  rule  document  94-29820  beginning 
on  page  6226R,  in  the  issue  of  Friday, 
December  2. 1994.  mnice  the  following 
corrections: 

§630.201    [Corrected] 

On  page  62270,  in  the  third  column, 
in  §  630.201(h).  the  second  paragraph 
designated  "(b)"  should  read  "(4)". 

BILLING  CODE  1505-01-O 


JMI 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35111;  File  Nos.  SR-BSE- 
94-16.  SR-CBOE-94-52,  SR-CHX-94-24,  SR- 
CSE-94-10,  SR-PHLX-94-68,  SR-PSE-94-36] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  by  Boston  Stock 
Exchange,  Inc.,  Chicago  Board 
Options  Exchange,  Incorporated, 
Chicago  Stock  Exchange, 
incorporated,  Cincinnati  Stock 
Exchange,  Inc.,  Philadelphia  Stock 
Exchange,  Inc.,  and  Pacific  Stock 
Exchange  Incorporated  Relating  to  the 
Listing  of  Securities  Resulting  from 
Limited  Partnership  Rollups 

Correction 

In  notice  document  94-31604 
beginning  on  page  66388.  in  the  issue  of 
Friday,  December  23,  1994,  make  the 
following  correction: 

On  page  66389,  in  the  third  column, 
before  the  FR  document  line,  the 
signature  line  was  omitted  and  should 
have  appeared  as  follows: 
Margaret  H.  McFarland. 
Deputy  Secretiiry. 

BILLING  CODE  1505-01-O 


SECURITIES  AND  EXCHANGE 
COMAaioGION 

[Release  No.  34-35085;  File  No.  SR-NYSE- 
94-41 J 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  Proposed  Rule 
Change  by  the  New  York  Stock 
Exchange,  Inc.,  Relating  to  the 
Establishment  of  Uniform  Listing  and 
Trading  Guidelines  for  Stock  Index  and 
Currency  Warrants 

Correction 

In  notice  document  94-31205 
beginning  on  page  65552,  in  the  issue  of 
Tuesday,  December  20,  1994,  make  the 
following  correction: 

On  page  65553,  in  the  third  column, 
before  the  FR  document  line,  the 
signature  line  was  omitted  and  should 
have  appeared  as  follows: 
Margaret  H.  McFarland. 
Deputy  Secretary. 

BILUNG  CODE  1505-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35171;  File  No.  SR-NYSE- 
94-46] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Amendments  to  the  New 
York  Stock  Exchange's  Specialist 
Combination  Review  Policy 

December  28.  1994 
Correction 

In  notice  document  95-232  beginning 
on  page  1818  in  the  issue  of  Thursday, 
January  5, 1995,  make  the  following 
correction: 

On  page  1820,  in  the  first  column,  the 
ending  paragraph  before  the  signature 
line  vyas  omitted  and  should  read  as 
follows: 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 

BILLING  CODE  1505-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35088;  FileNo.  SR-PSE  94- 
28] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  Proposed  Rule 
Change  by  the  Pacific  Stock  Exchange, 
Inc.  Relating  to  the  Establishment  of 
Uniform  Listing  and  Trading 
Guidelines  for  Stock  Index  and 
Currency  Warrants 

Correrfion 

In  notice  document  94-31207 
beginning  on  page  65554.  in  the  issue  of 
Tuesday,  December  20,  1994.  make  the 
following  correction: 

On  page  65556,  in  the  second  column, 
before  the  FR  document  line,  the 
signature  line  was  omitted  and  should 
have  appeared  as  follows: 
Margaret  H.  McFarland, 
Depii  ty  Secretary. 

BILLING  CODE  1505-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35120;  File  No.  SR-PSE-94- 
22] 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange,  Inc.;  Order  Granting 
Approval  to  Proposed  Rule  Change 
Providing  for  the  Execution  of  Cross 
Transactions  on  the  PSE  Equities 
Floors 

Correction 

In  notice  document  94-31674 
beginning  on  page  66580,  in  the  issue  of 


Tuesday,  December  27,  1994,  make  the 
following  correction: 

On  page  66581,  in  the  second  column, 
before  the  FR  document  line,  the 
signature  line  was  omitted  and  should 
have  appeared  as  follows: 
Margaret  H.  McFarland. 
Deputy  Secretary. 

BILLING  CODE  1S05-01-D 


Thursday 
January  26,  1995 


Part  11 


Tennessee  Valley  Authority 

18  CFR  Part  1312 

Department  of  Defense 

32  CFR  Part  229 

Department  of  Agriculture 

Forest  Service 
36  CFR  Part  296 

Department  of  the  Interior 

Office  of  the  Secretary 
43  CFR  Part  7 


Protection  of  Archaeological  Resources; 
Uniform  Regulations;  Final  Rule 


IMI 
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TENNESSEE  VALLEY  AUTHORITY 

18  CFR  Part  1312 

DEPARTMENT  OF  DEFENSE 

32  CFR  Part  229 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  296 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

43  CFR  Part  7 

RIN  1024-AA51 

Protection  of  Archaeological 
Resources;  Uniform  Regulations 
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ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
uniform  regulations  that  implement  the 
Archaeological  Resources  Protection  Act 
of  1979  (ARPA)  to  incorporate  the 
recent  amendments.  Principally,  these 
changes  amend  the  description  of 
prohibited  acts  in  the  final  uniform 
regulations  to  include  attempt  to 
excavate,  remove,  damage,  or  otherwise 
alter  or  deface  archaeological  resources, 
address  the  lower  threshold  for  felony 
violations  of  ARPA,  public  awareness 
programs,  archaeological  surveys  and 
schedules,  the  Secretary  of  the  Interior's 
report  to  Congress  about  federal 
archeology,  and  guidance  to  Federal 
land  managers  about  the  disposition  of 
Native  American  human  remains  and 
other  "cultural  items"  as  defined  by  the 
Native  American  Graves  Protection  and 
Repatriation  Act  (NAGPRA). 
EFFECTIVE  DATE:  The  final  rule  becomes 
effective  February  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francis  P.  McManamon,  National  Park 
Service,  Department  of  the  Interior, 
Washington.  D.C.,  202-343-4105;  Lars 
Hanslin,  Office  of  the  Solicitor, 
Department  of  the  Interior,  Washington, 
D.C..  202-208-7957:  Evan  I.  DeBloois, 
U.S.  Forest  Service,  Department  of 
Agriculture,  Washington.  D.C..  202- 
205-1754;  Peter  Walsh,  Assistant 
Deputy  Undersecretary  of  Defense  for 
Environmental  Quality,  Department  of 
Defense,  Washington,  D.C.,  703-604- 
5753;  or  Bennett  Graham,  Tennessee 
Valley  Authority,  Norris,  Tennessee, 
615-632-1585.' 


SUPPLEMENTARY  INFORMATION: 
Background 

This  final  rule  revises  the  uniform 
regulations  that  implement  the 
Archaeological  Resources  Protection  Act 
of  1979  (ARPA:  Pub.  L.  96-95,  as 
amended  by  Pub.  L.  100-555,  Pub.  L. 
100-588:  93  Stat.  721: 102  Stat.  2983;  16 
U.S.C.  470aa-mm).  It  was  prepared  by 
representatives  of  the  Secretaries  of  the 
Interior,  Agriculture,  and  Defense,  and 
the  Chairman  of  the  Board  of  the 
Tennessee  Valley  Authority,  as  directed 
in  section  10(a)  of  the  Act. 

The  first  purpo,se  of  ARPA  is  "to 
.secure,  for  the  present  and  future  benefit 
of  the  American  people,  the  protection 
of  archaeological  resources  and  sites 
which  are  on  public  lands  and  Indian 
lands"  [section  2(b)l.  On  November  3, 
1988,  amendments  to  ARPA  were 
enacted  which  have  the  purpose  "to 
improve  the  protection  and  management 
of  archaeological  resources"  (Pub.  L. 
100-555)  and  "to  strengthen  the 
enforcement  provisions  of  ARPA  '  (Pub. 
L.  100-588). 

Section  10(a)  of  ARPA  requires  the 
Secretaries  of  the  Interior,  Agriculture, 
and  Defense  and  the  Chairman  of  the 
Tennessee  Valley  Authority,  after 
consultation  with  other  Federal  land 
managers.  Indian  Tribes,  representatives 
of  concerned  State  agencies,  and  after 
public  notice,  to  promulgate  uniform 
regulations  as  may  be  appropriate  to 
carry  out  the  purposes  of  ARPA.  The 
uniform  regulations  are  to  be 
promulgated  after  consideration  of  the 
provisions  of  the  American  Indian 
Religious  Freedom  Act  (92  Stat.  469;  42 
U.S.C.  1996).  The  uniform  regulations 
for  ARPA  originally  were  published  on 
January  6,  1984. 

The  six  areas  revised  by  this 
rulemaking  include:  (1)  Expanding  the 
description  of  prohibited  acts  to  include 
attempts  to  excavate,  remove,  damage, 
or  otherwise  alter  or  deface 
archaeological  resources,  (2)  adding  the 
lower  threshold  provided  for  felony 
violations  of  ARPA,  (3)  adding  public 
awareness  programs,  (4)  adding 
archaeological  surveys  and  schedules, 
(5)  the  Secretary  of  the  Interior's  report, 
and  (6)  providing  guidance  to  Federal 
land  managers  about  the  disposition  of 
Native  American  human  remains  and 
other  "cultural  items",  as  defined  by 
NAGPRA  (Pub.  L.  101-601;  104  Stat. 
3050;  25  U.S.C.  3001-13).  These  topics 
are  covered  by  adding  paragraphs  to 

§§ .3 1.4, .7 .13,  and 

.19;  revising  §§ .4  and .19; 

and  adding  new  §§ .20  and .21. 

(1)  Expanding  prohibited  acts.  The 
prohibited  acts  section  of  the  uniform 
regulations  is  revised  to  conform  to  the 


recent  amendments  to  ARPA.  Federal 
land  managers  can  pursue  criminal  and 
civil  penalties  against  persons  that 
attempt  to  excavate,  remove,  damage, 
alter,  or  otherwise  deface  archaeological 
resources. 

(2)  Lower  felony  threshold.  Statutory 
amendments  reduced  the  figure  for 
distinguishing  criminal  penalties  based 
upon  calculations  of  damage  to 
archaeological  resources  caused  through 
violations  of  ARPA.  The  figure  was 
reduced  from  $5,000.00  to  S500.00.  A 

new  paragraph  in  § .4  restates  the 

criminal  penalties  section  in  ARPA  as 
well  as  incorporates  the  lower  felony 
threshold  in  the  uniform  rule.  This 
paragraph  was  added  to  the  uniform 
regulations  to  inform  Federal  land 
managers  about  the  criminal  provisions 
of  the  Act.  Those  preparing  the 
regulations  felt  that  Federal  land 
managers  use  the  regulations,  thus,  it 
was  important  to  restate  the  penalties 
section. 

(3)  Public  awareness  programs.  New 

§ .20  identifies  the  requirements  in 

ARPA  for  Federal  land  managers  to 
establish  programs  to  increase  public 
awareness  about  archaeological  resource 
protection.  Federal  agencies  are  already 
developing  public  awareness  programs. 
As  examples,  the  Bureau  of  Land 
Management  implemented  the  Heritage 
Education  Program  and  the  Forest 
Service  developed  Passports  in  Time. 
There  were  numerous  other  examples  of 
public  outreach  efforts  by  field 
personnel  from  the  land  management 
agencies.  The  development  of 
regulations  defining  the  types  of  public 
awareness  programs  to  be  used  by 
Federal  land  managers  was  not  feasible. 
Rather,  public  awareness  programs 
including  volunteerism,  formal 
education,  interpretation,  tourism,  and 
others  should  be  part  of  any 
archaeological  resource  activity  and 
incorporated  into  other  current 
programs  where  appropriate.  The 
Secretary'  of  the  Interior  will  report  to 
Congress  about  these  programs  on 
behalf  of  Federal  agencies. 

(4)  Archaeological  surveys  and 

schedules.  New  § .21  discusses  the 

requirements  in  ARPA  for  the 
Departments  of  the  Interior.  Agriculture, 
and  Defense  and  the  Tennessee  Valley 
Authority  to  develop  plans  and 
schedules  for  surveying  archaeological 
resources  to  determine  their  nature  and 
extent  for  purposes  of  agency  resource 

•planning.  The  surveys  should  be 
conducted  systematically  and  cover 
areas  where  the  most  scientifically 
valuable  archaeological  resources  are 
likely  to  exist.  For  example,  the  surveys 
may  focus  on  lands  where  there  is  little 
knowledge  of  the  resource  base,  on 
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ands  that  contain  archaeological 
i«sources  that  are  vulnerable  to 
'  vandalism  and  looting,  or  on  lands  that 
contain  archaeological  resources 
significant  in  local,  state  or  regional 

iultural  history.  Other  Federal  land 
lanaging  agencies  are  encouraged  to 
develop  such  plans  and  schedules. 

(5)  Tne  Secretary  of  the  Interior's 

report.  Section .19  is  revised  to 

suable  the  .Secretary  of  the  Interior  to 
Beport  comprehensively  to  Cortgress 

1  agarding  Federal  agencies 
stchaeological  activities.  This  section 
specifically  addresses  reporting  on 
Federal  agency  public  awareness 
{irograros.  surveys  and  schedules  and 
systems  for  documenting  violations  of 
yiRPA. 

(6)  Treatments  for  Native  American 
1  uman  remains  and  other  "cultural 
jfems".  Sections .3, .7  and 

,13  include  guidance  to  Federal 


I  ikid  managers  on  treatments  for  Native 
American  human  remains  and  other 
'  cultural  items",  as  defined  by 
MAGPRA. 

Finally,  the  reference  to  the  U.S.  Code 

ii  revised  in  § .Ifa)  and  § .3(i)  to 

rjflect  changes  by  the  amendments  to 
/.RPA. 

iPublic  comment  was  sought  for  a  30- 
day  period  following  publication  of 

§ .4  of  the  proposed  rules  on 

January,  29. 1990  (55  FR  2848),  and  for 
a;  90-day  period  following  publication  of 
the  remaining  sections  of  the  proposed 
rjiles  on  September.  11, 1991  (56  FR 
4B259).  Written  comments  were 
received  from  seven  Federal  agencies, 
one  State  agency,  three  Indian  councils 
a^id  associations,  one  educational 
iiistitution,  two  utility  companies  and 
associations,  and  one  private  cultural 
resources  management  firm.  The 
ajilhority  citation  for  43  CFR  Part  7  was 
addressed  in  2  comments.  §  7.3  was 
addressed  in  9  comments,  §  7.7  was 
addressed  in  9  comments,  §  7.13  was 
addressed  in  24  comments.  §  7.19  was 
airiressed  in  3  comments,  §  7.20  was 
&|dressed  in  1  comment,  and  §  7.21  was 
adtiresKsd  in  5  comments.  The  proposed 
n  les  were  pubhshed- immediately  prior 
tc  the  enactment  of  NAGPRA,  and  thus, 
many  of  the  public  conmients  focused 
ourelationships  between  ARPA  and 
NAGPRA. 

Many  comments  were  directed  at  the 
apfmrent  inconsi.stencies  between 
NAGPRA  and  ARPA  regarding 
notification  and  consultation  with 
Indian  Tribes  as  well  as  the  extent  of 
F(»deral  land  managers'  authority  in 
mfjking  determinations  of  custody. 
Other  comments  were  directed  at 
fujrther  defining  terms  regarding  types  of 
land  and  archaeological  objects.  The 
remaining  comments  dealt  with 


elaborating  on  the  implementation  and 
funding  of  reports,  public  awareness 
programs,  and  surveys  and  schedules. 
All  the  comments  were  considered, 
and  most  contributed  to  some  degree  in 
the  rulemaking  process.  All  the 
comments  and  the  changes  made  in 
response  to  public  comments  are 
discussed  below.  , 

Changes  in  Response  to  Public 
Comments 

Two  commentors  noted  that  Pub.  L. 
101-601  (NAGPRA)  should  be  included 
in  the  authority  citation  for  43  CFR  Part 
7.  The  authority  for  43  CFR  Part  7  is 
directed  by  Pub.  L.  96-95;  93  Stat.  721. 
as  amended;  102  Stat.  2983;  16  U.S.C. 
470aa-mm  (section  10(a)).  Related 
authorities  are  those  that  ARPA 
influences,  such  as  the  Antiquity  Act 
(16  U.S.C.  432.433).  the  Archeological 
and  Historic  Preservation  Act  (16  U.S.C. 
469.  as  amended)  and  the  National 
Historic  Preservation  Act  (16  U.S.C.  470, 
as  amended).  The  language  in  NAGPRA 
refers  to  the  statute  and  its  regulations 
but  does  not  affect  the  implementation 
of  ARPA  and  is  not  cited  as  a  Related 
Authority.  NAGPRA  and  its 
implementing  regulations  are  referred  to 

in  the  revisions  of  §§ .3, .7  and 

.13. 

Section .3    Definitions 

Two  commentors  noted  that 

§ 3(a)(6)  of  the  uniform  regulations, 

which  states  that  Federal  land  managers 
may  determine  that  particular  human 
remains  and  directly  associated  material 
remains  are  to  be  treated  differently 
from  other  archaeological  resources,  is 
in  direct  contradiction  with  NAGPRA 
which  states  that  Native  American 
human  remains  and  graves  must  be 
treated  differently  from  art-haeological 
resources.  One  commentor  noted  that 
the  definition  of  "Indian  lands"  in 

§ .3  (a)(5)(e)  of  the  unifonn 

regulations  is  differ?>nt  from  the 
definition  of  "tribal  lands  '  in  NAGPRA, 
thus  provisions  in  N.AGPRA  would 
cover  graves  on  "tribal  lands"  as 
defined  in  NAGPRA  but  wu.:r !d  not 
cover  graves  located  on  "Indian  lands" 
as  defined  in  the  uniform  regulations. 
This  same  commentor  also  noted  that 
the  uniform  regulations,  unlike 
NAGPRA,  do  not  include:  (1)  Fee 
patented  lands  within  the  exterior 
boundaries  of  Indian  reservations;  (2) 
lands  within  dependent  Indian 
communities  that  may  not  be  in  the 
boundaries  of  a  reservation;  and  (3) 
certain  lands  administered  for  the 
benefit  of  Native  Hawaiians.  Three 
commentors  noted  that  "associated 
funerary  objects"  as  defined  in 
NAGPRA  should  be  u,sed  rather  than  the 


terms  "directly  associated  material 
remains',  "associated  objects",  and 
"funerary  objects"  in  the  uniform 
regulations.  One  of  these  same 
commentors  also  noted  that  the  tprms 
"unassociated  fimerarj'  objects", 
"sacred  objects"  and  "objects  of  rultur.il 
patrimony"  should  be  added  to  the 
uniform  n^ulations.  Another  of  these 
three  commentors  above  noted  that  the 
definition  for  "human  remains"  should 
be  better  defined  in  the  uniform 
regulations. 

The  commentors  are  cornxrt  in 
observing  that  the  definitions  of  rertain 
terms  vary  between  the  unifonn 
regidations  and  NACPR.A.  The  terms 
used  in  the  final  rule  follow  the 
statutory  definitions  provided  in  ARPA 
and  its  amendments.  The  terms 
"associated  funerar>'  objects"', 
"unassociated  funerarv-  objects"", 
""sacred  objects",  and  "objects  of 
cultural  patrimony"  have  particular 
statutory  meaning  in  NAGPRA  hut  not 
in  ARPA.  "Material  rr-mains"  is  defined 
in  ARPA,  but  not  "associated  ohiei:ts"  or 
■"funerary  objects"'.  In  response  to 
comments  concerning  the  consistency  ot 
this  section  with  NAGPRA,  the  t(!rm 
""cultural  items'",  as  defined  in 
NAGPILA.  is  used  in  the  final  rule  to 
distinguish  material  remains  that  are  to 
be  treated  under  N.-VCPR-A  and  its 
implementing  regulations. 

Section .7  Notificatinn  to  liuiinn 

Tribes  nf  Possible  Hnrm  to.  or 
Destruction  of.  Sites  on  Public  Lnnrls 
Having  Religious  or  Cultural  Importnnu' 

One  commentor  noted  that 

§ •7lh)(4)  of  the  uniform  reguiatinns 

is  inconsistent  with  NAGPR.A  tj  3(c) 
which  requires  consultation  and 
consent  from  Indian  tribes  prior  to  the 
issuance  of  an  ARPA  permit,  not  after 
one  has  already  been  issued.  Two 
commentors  stated  that  it  is  redundant 
to  consult  with  tnbes  after  an  ,ARP,\ 
permit  has  already  "oeen  issued, 
especially  if  it  is  to  comply  with 
NAGPR.^  One  of  these  commentors 
stated  that  amendments  to  an  ARP.A 
permit  are  acceptable  only  under  certain 
provisions,  while  the  other  commentor 
stated  it  was  inappropriate  altogether  to 
develop  compliance  pro'cedun»s  through 
another  act  when  the  implementing 
regulations  for  NAGPRA  have  not  been 
developed.  One  commentor  noted  that 
the  requirement  for  notice  to  Indian 
tribes  being  at  the  discretion  of  the 
Federal  land  manager  is  not  sufficient  to 
carry  out  NAGPRA.  One  commentor 
noted  that  the  unifonn  regulations 
should  require  notification  to  Indian 
tribes  when  aboriginal  land  is  involved 
regardless  of  a  finding  of  potential  harm 
or  destniction  of  religious  or  cultural 
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sites.  This  same  commentor  also  noted 
that  the  uniform  regulations  should 
reflect  requirements  in  NAGPRA  that 
consuhation,  and  not  just  notification,  is 
required  before  excavation  of  inihedded 
materials. 

Two  commentors  directed  their 
comments  at  setting  conditions  for 
consultation.  One  of  these  commentors 
stated  that  it  should  identify  protocols 
to  be  followed  when  special  notice  is 
necessary  including  specification  of 
time  periods  for  completion  of  a  tribe's 
response  following  a  notification.  The 
other  commentor  stated  that  minimum 
standards  should  be  established  setting 
the  "extent  of  circumstances"  that  call 
for  optional  circumstances.  One 
commentor  inquired  how  the  uniform 
regulations  apply  to  non-Native 
American  human  remains  and  if  there 
were  any  provisions  for  notification  to 
non-Native  American  groups. 

Section .7(a)  provides  procedures 

for  notification  to  Indian  tribes  and 
consultation  30  days  prior  to  the 

issuance  of  a  permit.  Section .7(b) 

provides  for  Federal  land  managers  and 
Indian  tribes  to  cooperate  in  advance  to 
identify  sites  of  religious  or  cultural 
importance  to  prevent  harm  to  them. 
Existing  rules  allow  for  the  suspension 
or  revocation  of  permits  for  management 
purposes,  such  as  to  insure  consistency 
with  NAGPRA.  Also,  ARPA  requires 
consent  from  tribes  when  the  permit 
applies  to  Indian  lands.  ARPA  stipulates 
that  Federal  land  managers  shall  seek  to 
identify  all  Indian  tribes  having 
aboriginal  or  historic  ties  to  the  lands 
under  their  agency's  jurisdiction.  This 
section  of  the  uniform  regulations 
applies  to  sites  on  public  lands  having 
religious  or  cultural  importance  for 
Indian  tribes.  For  cases  involving  non- 
Native  Americans,  the  Federal  land 
manager  may  consult  with  any 
concerned  groups  prior  to  permit 
issuance.  In  response  to  comments 
concerning  the  consistency  of  this 
section  with  NAGPRA,  the  final  rule 
was  modified  to  clarify  the  relationship 
of  this  section  with  NAGPRA. 

Section .  1 3    Custody^  of 

Archaeological  Resources 

Two  commentors  stated  that 

§ .13(a)  should  be  amended  to  read 

that  archaeological  resources  that  are 
excavated  or  removed  from  pubic  lands 
will  remain  the  property  of  the  United 
States  "except  when  lineal  descendants 
nave  rights  of  ownership"  or  "except  in 
those  instances  where  NAGPRA 
recognizes  ownership  or  control  in  a 
lineal  descendent  or  Indian  tribe  '  in 
order  to  conform  with  NAGPRA.  One  of 
these  same  commentors  noted  that  the 
Federal  land  manager  is  given  too  much 


power  to  decide  the  custody  of  items 
when  no  descendants  can  be  identified 
and  that  NAGPRA  has  a  resolution 
process,  whereas,  ARPA  does  not.  This 
commentor  also  said  that  Federal  land 
managers  should  be  charged  with 
identifying  all  aboriginal  lands  within 
their  jurisdiction  that  meet  the 
standards  in  NAGPRA  and  be  instructed 
to  defer  decisions  regarding  custody  to 
the  appropriate  tribe.  Two  commentors 

noted  that  § .13(e)  should  read  that 

the  Federal  land  manager  shall 
determine,  not  may  determine,  that 
human  remains  and  directly  associated 
material  remains  need  not  be  preserved 
and  maintained  in  a  scientific  or 
educational  institution.  Seven 
commentors  noted  that  the  procedures 
for  reaching  a  determination  in 

§ .13(e)(2)  should  be  consistent  with 

NAGPRA.  One  of  these  commentors 
noted  that  allowing  Federal  land 
managers  alone  to  consider  religious 
and  cultural  importance  is  inconsistent 
with  NAGPRA,  which  reserves  this  right 
to  Native  American  individuals  and 
groups.  Another  of  these  commentors 
stated  that  while  the  uniform 
regulations  allow  Federal  land  managers 
the  right  to  consider  remains  as  a 
"source  of  information  about  the  past", 
NAGPRA  does  not  give  this 
consideration.  Another  of  these 

commentors  stated  that  § .13(e)(2), 

in  general,  sets  the  context  for  allowing 
the  study  and  curation  of  remains  to  be 
more  important  than  repatriation.  Three 
of  these  commentors  stated  that  it  needs 
to  define  conditions  for  applicability 
with  regard  to  the  disposition  of  human 

remains.  Regarding  § .13(e)(4),  one 

commentor  noted  that  NAGPRA 
provides  the  basis  for  reaching  a 
determination  of  custody.  Three 
commentors  noted  that  the  cancellation 
of  the  agreement  by  the  Federal  land 
manager  over  the  tribe's  failure  to 
comply  is  contradictory  to  NAGPRA. 
Two  commentors  stated  that  there  is  a 
written  agreement  provision  implied  on 
activity  pursuant  to  Section  106  of  the 
National  Historic  Preservation  Act,  and 
that  they  were  opposed  to  any  process 
involving  the  Advisory  Council  or  the 
SHPO.  Another  comment,  regarding  the 
same  topic,  suggested  that  written 
agreements  should  not  rule  out  face-to- 
face  communications.  Two  commentors 

stated  that  § .13(e)(4)  appears  to 

allow  Federal  land  managers  to  impose 
"appropriate  terms  and  conditions  "  to 
dictate  the  manner  of  repatriation,  when 
tribal  religious  practices  should  govern, 
instead,  and  that  this  would  be  contrary 
to  Section  3  of  NAGPRA.  Regarding 

§ .13(e)(.S),  one  commentor  stated 

that  it  needs  to  explain  how,  when,  and 


who  determines  the  custody  of 
"remains"  during  a  criminal 
investigation.  One  commentor  stated 

that  § .13  needs  to  include 

procedures  for  custody  of  resoun:es  on 
Indian  lands,  not  just  public  lands. 

Federal  land  managers  are  ultimately 
responsible  for  archaeological  resources 
under  their  agencies'  jurisdictions. 
When  Native  American  human  remains 
and  other  "cultural  items",  as  defined 
by  NAGPRA,  are  returned  to  lineal 
descendants  or  culturally  affiliated 
Indian  tribes,  then  these  items  are  no 
longer  the  responsibility  of  the  United 
States.  The  claimants  have  complete 
authority  over  their  future  treatment. 
Archaeological  resources  excavated  or 
removed  from  Indian  lands  remain  the 
property  of  the  Indian  or  Indian  tribe 
having  rights  of  ownership  over  such 
resources,  and  who,  as  stated  in  ARPA. 
determine  the  appropriate  treatment. 
Under  ARPA  the  Federal  land  manager 
will  identify  tribes  with  historic  or 
aboriginal  ties  to  the  lands  under  the 
Federal  land  manager's  jurisdiction  and 
through  consultation  will  determine  if 
there  are  religious  or  cultural  sites 
which  could  be  harmed. 

The  commentors  are  correct  in  noting 
that  the  term  "when  applicable"  is  too 
general  to  provide  useful  guidance  for 
the  Federal  land  manager  to  consider 
the  manner  of  disposition  of  the  remains 
as  propo.sed  by  the  Indian  tribe,  group 
or  individual.  ARPA  also  is  intended  to 
enhance  the  protection  of  archaeological 
resources  that  are  a  source  of 
information  about  the  past.  With  regard 
to  the  custody  of  material  remains 
during  a  criminal  investigation,  the 
status  of  archaeological  resources  is 
determined  through  law  enforcement. 
Only  when  archaeological  resources  that 
are  secured  as  evidence  in  a  civil  or 
criminal  proceeding  have  been  released 
officially  by  law  enforcement,  may  they 
then  be  considered  for  treatment  under ' 
this  section.  As  for  criminal  proceedings 
involving  Native  American  hum  in 
remains  and  other  "cultural  items ',  as 
defined  by  NAGPRA,  the  Federal  land 
manager  is  referred  to  the  requirements 
in  NAGPRA  and  its  implementing 
regulations. 

In  response  to  the  comments,  the  final 
rule  includes  guidance  to  Federal  land 
managers  about  treatments  of  Native 
American  human  remains  and  other 
"cultural  items",  as  defined  by 

NAGPRA.  Section .13(e)(l')-(4)  was 

deleted  from  the  final  rule.  The  Fi'deral 
land  manager  is  referred  to  the 
requirements  in  NAGPRA  and  its 
implementing  regulations. 
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One  commentor  noted  that  a 
s  tBtistics-keeping  requirement  is  the 
'  last  thing  Federal  land  managers  need 
or  want."  Another  commentor  noted 
that  "available  information",  in 

§, .19(c),  should  be  clarified  with 

regard  to  information  from  active 
qriminal  cases.  This  same  commentor 
ailso  noted  that  regulations  should  be 
written  by  resource  specialists,  law 
enforcement  personnel,  and  interpreters 
rfegarding  the  development  of  systems  to 
report  on  violations  and  public 
awareness,  and  that  any  system  so 
developed  should  be  centralized  and 
camputerized. 

The  statutory  requirements  of  ARPA 
TKjuire  a  report  to  Congress  on  the 
progress  and  effectiveness  of  public 
avvareness  programs  and  the  sur\'eys 
ahd  schedules.  Available  information 
includes  that  which  is  available  for 
piubUc  disclosure.  If  this  information  is 
part  of  active  criminal  investigations, 
then  this  information  should  be 
wfithheld  until  it  can  be  released.  The 
submitted  information  will  be  presented 
as  part  of  the  Secretary's  Report  to 
Congress.  No  modifications  were  made 
to  the  final  rule  based  on  these 


comments. 
Section 


.20    Public  Awareness 


JMI 


nvgrams 

I  One  commentor  noted  that  financial 
expenditures  in  this  area  will  be  wasted 
iffjAGPRA  is  not  taken  into 
ct)nsideration  since  subsequent 
regulations  could  make  this  provision 
obsolete. 

ARPA  requires  Federal  land  managers 
to  establish  public  awareness  programs. 
These  programs  can  be  very  beneficial 
to  furthering  the  protection  of  Native 
Anierican  graves.  No  modifications  were 
n^ade  to  the  final  rule  based  on  these 
comments. 

Siection .21     /Surveys  and 

Schedules 

One  commentor  noted  that  this  survey 
provision  runs  the  risk  of  legitimizing 
unreliable  "probability  models  "  and 
that  the  discipline  of  archaeology  is  not 
inj  a  position  to  identify  and 
"systematically  cover  areas  where  most 
scientific  resources  are  likely  to  exist." 
This  same  commentor  stated  that  the 
"^ientifically  valuable"  criterion,  in 

§  J .21(b),  neglects  other  equally 

important  cultural  values  and  that  the 
definition  of  "scientifically  valuable"  is 
subject  to  many  changes  over  time.  Two 
commentors  noted  that  timetables  or 
requirements  should  be  set  forth  for 
developing  and  implementing  survey 
plans  since  any  agency  can  develop  a 


schedule,  but  the  need  is  to  demonstrate 
agency  commitments  in  time,  fimding 
and  personnel.  Another  commentor, 
along  the  same  lines,  suggested  that 
Congress  should  either  set  aside  funds 
to  pay  for  surveys  or  some  other  means 
for  funding  planned  surveys  should  be 
developed. 

This  section  promotes  a 
comprehensive  management  program 
for  the  protection  of  archaeological 
resources.  The  intent  is  to  direct 
agencies  to  learn  more  about  the 
archaeological  resource  base  using 
systematic  approaches  that  can  lead  to 
better  protection  strategies. 
Scientifically  valuable  areas  do  not 
exclude  sacred  areas  but  focus  on 
resources  that  will  produce  valuable 
information  about  regional  cultural 
histories.  Each  agency  is  given  the 
flexibility  to  determine  plans  for  work 
based  on  funding  and  personnel  levels 
that  vary  annually.  The  results  and 
progress  of  such  work  are  provided  in 
the  Secretary's  Report  to  Congress  along 
with  appropriate  recommendations. 

Statement  of  Effects 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  The  Department 
of  the  Interior  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  601  et.  seq.]. 
These  determinations  are  based  on 
findings  that  the  rulemaking  is  directed 
toward  Federal  resource  management., 
with  no  economic  impact  on  the  public. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44 
V.S.C.  3501  et  seq. 

List  of  Subjects 

IBCFRPart  1312 

Administrative  practice  and 
procedure.  Historic  preservation. 
Indians — lands.  Penalties,  Public  lands. 

32  CFR  Part  229 

Administrative  practice  and 
procedure.  Historic  preservation, 
Indians — lands.  Penalties.  Public  lands. 

36  CFR  Part  296 

Administrative  practice  and 
procedure.  Historic  preservation, 
Indians — lands.  Penalties,  Public  lands. 

43  CFR  Part  7 

Administrative  practice  and 
procedure.  Historic  preservation, 
Indians— lands.  Penalties,  Public  lands. 


Amendment 

The  Departments  of  the  Interior, 
AgricuUure,  and  Defense  and  the 
Tennessee  Valley  Authority  are 
codifying  identical  amendments  to  the 
uniform  regulations  for  protection  of 
archaeological  resources  in  their 
respective  titles  of  the  Code  of  Federal 
Regulations.  Since  the  regulations  are 
identical,  the  text  of  the  amendments  is 
set  out  only  once  at  the  end  of  this 
document. 

Adoption  of  the  Common  Rule 

The  agency  specific  preambles 
adopting  the  text  of  the  common  rule 
appear  below. 

Tennessee  Valley  Authority 

18  CFR  Part  1312 

As  set  forth  in  the  common  preamble. 
18  CFR  Part  1312  is  amended  as  follows 

PART  1312— PROTECTION  OF 
ARCHAEOLOGICAL  RESOURCES: 
UNIFORM  REGULATIONS 

1.  The  authority  citation  for  18  CFR 
Part  1312  is  revised  to  read  as  follows: 

Authority:  Pub.  L.  96-95.  93  Slat  721.  as 
amended.  102  Stat.  2983  (16  L'.S.C  47Uaa- 
mm)  (Sec.  10(a).  Related  Authoritv:  Pub.  L. 
59-209,  34  Stat.  225  (16  U.S.C.  432.  433): 
Pub.  L.  86-523,  74  Stat.  220.  221  (16  U  S.C 
469).  as  amended,  88  Stat.  174  (1974):  Pub 
L.  89-665.  80  Stat.  915  (16  U.S.C  470a-t).  as 
amended.  84  Stat.  204  (1970).  87  Slat.  139 
(1973).  90  Stat.  1320  (1976).  92  Stat.  3467 
(1978).  94  Stat.  2987  (1980);  Pub.  L.  95-.341. 
02  Stat.  469  (42  U.S.C.  1996). 

2.  In  §  1312.1,  the  first  senteuLC  in 
paragraph  (a)  is  revised  to  read  as  set 
forth  at  the  end  of  this  document. 

3.  In  §  1312.3,  paragraph  (a)(6)  is 
added  and  paragraph  (i)  is  revised  to 
read  as  set  forth  at  the  end  of  this 
document. 

4.  In  §  1312.4,  the  section  heading  and 
paragraph  (a)  are  revised  and  paragraph 
(c)  is  added  to  read  as  set  forth  at  the 
end  of  this  document. 

5.  In  S  1312.7,  paragraph  (b)(4)  is 
added  to  read  as  set  forth  at  the  end  of 
this  document. 

6.  In  ti  1312.13.  paragraph  (e)  is  ,uided 
to  read  as  set  forth  at  the  end  of  this 
document. 

7.  .Section  1312.19  is  revised  to  read 
as  set  forth  at  the  end  of  this  document 

8.  New  §§  1312.20  and  1312.21  are 
added  to  read  as  set  forth  at  the  «;nd  of 
this  document. 

Craven  Crowell, 

Ctinirmnn.  Tennessee  Valley  AulhiTiiy 

Department  of  Defense 

:U  CFR  Part  229 

As  set  forth  in  the  common  prertnible. 
32  CFR  Part  229  is  amended  as  follows: 
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PART  229— PROTECTION  OF 
ARCHAEOLOGICAL  RESOURCES: 
UNIFORM  REGULATIONS 

1.  The  authority  citation  for  32  CFR 
Part  229  is  revised  to  read  as  follows: 

Authoritv:  Pub.  L.  96-95,  93  Stat.  721.  as 
amended,  102  Stat.  2983  (16  U.S.C.  470aa- 
nim)  (Sec.  10(a).  Related  Authority:  Pub.  L 
59-209.  34  Stat.  225  (16  U.S.C.  432.  433): 
Pub  L  86-523.  74  Slat.  220.  221  (16  U.S.C. 
469).  as  amended.  88  Stat.  174  (1974):  Pub. 
L.  89-665,  80  Stat.  915  (16  U.S.C.  4/Oa-t).  as 
amended.  84  Stat.  204  (1970).  87  Stat.  139 
(1973).  90  Stat.  1320  (1976).  92  Stat.  3467 
(1978),  94  Stat.  2987  (1980):  Pub.  L.  95-341. 
92  StaL  459  (42  U.S  C  1996). 

2.  In  §  229.1,  the  first  sentence  in 
paragraph  (a)  is  rcvisad  to  read  as  set 
forth  at  the  end  of  this  document. 

3.  In  §  229.3,  paragraph  (a)(6)  is  added 
and  paragraph  (i)  is  revised  to  read  as 
!>et  forth  at  the  cud  of  this  document. 

4.  In  §  229.4,  the  section  heading  and 
paragraph  (a)  are  revised  and  paragraph 
(c)  is  added  to  read  as  set  forth  at  the 
end  of  this  document. 

5.  In  §229.7.  paragraph  (b)(4)  is  added 
to  read  as  set  forth  at  the  end  of  this 
document. 

5.  In  §229.13,  paragraph  (e)  is  added 
to  read  as  set  forth  at  the  end  of  this 
docimient. 

7.  Section  229.19  is  revised  to  read  as 
sot  forth  at  the  end  of  this  document. 

8.  New  §§  229.20  and  229.21  are 
added  to  read  as  sat  forth  at  the  end  of 
this  docmnent. 

Dated:  August  22, 1994. 
I.inda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaixon 
Officer.  Department  of  Defense. 

Uepartment  of  Agriculture 

Forest  Service 

.76  CFR  Part  296 

As  set  forth  in  the  common  preamble, 
36  CFR  Part  296  is  amended  as  follows: 

PART  29fr-PROTECTION  OF 
ARCHAEOLOGICAL  RESOURCES: 
UNIFORM  REGULATIONS 

1.  The  authority  citation  for  36  CFR 
Part  296  is  revised  to  read  as  follows: 

Authority:  Pub.  L.  96-95.  93  Slat.  721.  as 
.imended.  102  Stat.  2983  (16  U.S.C  470aa- 
in(n)(Sec.  10(a).  Related  Aulhoritv:  Puh.  L. 
59-209.  34  Stat.  225  (16  U.S.C.  432.  433); 
Pub.  L  86-523.  74  Stat.  220.  221  (16  U.S.C. 
469).  as  amended.  88  Stat.  174  (1974):  Pub. 
I..  89-665.  80  Stat.  915  (16  U.S.C.  470a-t).  as 
amended.  84  Stat.  204  (1970).  87  Stat.  139 
(1973).  90  Stat.  1320  (1976).  92  Stat.  3467 
(1978).  94  Stat.  2987  (1980);  Pub.  L.  '>5-341. 
92  Stat.  469  (42  U.S.C.  1996). 

2.  In  §  296.1.  the  first  sentence  in 
paragraph  (a)  is  revised  to  read  a*;  set 
forth  at  the  end  of  this  document. 


3.  In  §296.3  paragraph  (a)(6)  is  added 
and  paragraph  (i)  is  revised  to  read  as 
set  forth  at  the  end  of  this  document. 

4.  In  §  296.4.  the  section  heading  and 
paragraph  (a)  are  revised  and  paragraph 
(c)  is  added  to  read  as  set  forth  at  the 
end  of  this  document. 

5.  In  §  296.7,  paragraph  lb){4)  is  added 
to  read  as  set  forth  at  the  end  of  this 
document. 

6.  In  §  296.13,  paragraph  (e)  is  added 
to  read  as  set  forth  at  the  end  of  this 
document. 

7.  Section  296.19  is  revised  to  road  as 
set  forth  at  the  end  of  this  document. 

8.  New  §§  296.20  and  296.21  are 
added  to  read  as  set  forth  at  the  end  of 
this  document. 
Adela  Backiel, 

Deputy  Assistant  Secretary  for  Saturn! 
Resources  and  Environment. 

Department  of  the  Interior 

43  CFR  Part  7 

As  set  forth  in  the  common  preaniblo. 
43  CFR  Part  7  is  amended  as  follows: 

PART  7— PROTECTION  OF 
ARCHAEOLOGICAL  RESOURCES 

1.  The  authority  citation  for  43  CFR 
Part  7  is  revised  to  read  as  follows: 

Authority:  Pub.  L.  96-95.  93  Stat.  721.  as 
amended;  102  Stat.  2983  (16  U.S.C.  470aa- 
n\m)  (Sec.  10(a).  Related  authority:  Pub.  I.. 
59-209.  34  Stat.  225  (16  U.S.C.  432.433):  Pub. 
L.  86-523;  74  Stat.  220,  221  (16  U  S.C.  469), 
as  amended;  88  Stat.  174  (1974);  Pub.  L.  89- 
665.  80  Stat.  915  (16  U.S.C.  470a-t).  as 
amended.  84  Stat.  204  (1970).  87  Stat.  139 
(197.3).  90  Stat.  1320  (1976).  92  Stat.  3467 
(1978).  94  Stat.  2987  (1980);  Pub.  L.  95-341. 
<)2  Stat.  469  (42  U.S.C.  1996). 

2.  In  §  7.1,  the  first  sentence  in 
paragraph  (a)  is  revised  to  read  as  sot 
forth  at  the  end  of  this  document. 

3.  In  §  7.3,  paragraph  (a)(6)  is  added 
and  paragraph  (i)  is  revised  to  read  as 
sot  forth  at  the  end  of  this  document. 

4.  In  §  7.4.  the  section  heading  and 
paragraph  (a)  are  revised  and  paragraph 
(c)  is  added  to  read  as  set  forth  at  the 
end  of  this  document. 

5.  In  §  7.7.  paragraph  (b)(4)  is  added 
to  read  as  set  forth  at  the  end  of  this 
d(K:ument. 

6.  In  §  7.13.  paragraph  (e)  is  added  to 
road  as  set  forth  at  the  end  of  this 
document. 

7.  Section  7.19  is  revised  to  read  as  s*'t 
forth  at  the  end  of  this  document. 

8.  Reserved  §§  7.20  thruuj^h  7.30  in 
subpart  B  are  removed  and  now  §^  7.20 


and  7.21  are  added  to  subpart  A  to  read 
as  setforth  at  the  end  of  this  document. 
Geonse  T.  Fruiptoa  }r^ 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

Text  of  the  Common  Rule 

The  text  of  the  common  rule,  as 
adopted  by  the  agencies  in  this 
document,  appears  below. 

§ .1    Purpose. 

(a)  The  regulations  in  this  part 
implement  provisions  of  the 
Archaeological  Resources  Protection  Act 
of  1979,  as  amended  (16  U.S.C.  470aa- 
mm)  by  establishing  the  uniform 
dofinitions.  standards,  and  procedures 
to  be  followed  by  all  Federal  land 
managers  in  providing  protection  for 
archaeological  resources,  located  on 
public  lands  and  Indian  lands  of  the 
United  States.  •   •   • 


§ 


.3    Definitions. 


(a)«   *    • 

(6)  For  the  disposition  following 
lawful  removal  or  excavations  of  Native 
American  human  remains  and  "cultural 
items",  as  defined  by  the  Native 
American  Graves  Protection  and 
Ropatriation  Act  (NAGPR\;  Pub.  L. 
101-601: 104  Stat.  3050;  25  U'.S.C. 
3001-13),  the  Federal  land  manager  is 
referred  to  NAGPR.\  and  its 
implementing  rt^ulations. 
***** 

(i)  Act  means  the  Arrhaenlogir.al 
Re.sources  Protection  Act  of  1979  (16 
U.S.C.  470aa-mm). 

§ .4    Prohibited  acts  and  criminal 

penalties. 

(a)  Under  section  6(a)  of  the  Act.  no 
person  may  excavate,  remove,  damage, 
or  otherwise  alter  or  deface,  or  attempt 
to  excavate,  remove,  damage,  or 
otherwise  alter  or  deface  any 
archaeological  resource  lw:ate<l  on 
public  lands  or  Indian  lands  unless  such 
activity  is  pursuant  to  a  permit  issu"d 

under  § .8  or  exempted  by 

!:? .5(b)  of  this  part. 

***** 

(c)  Undt^r  section  (d)  of  the  .-\rt.  any 
person  who  knowingly  violates  or 
counsels,  procures,  solicits,  or  emplo\s 
anv  other  person  to  violate  any 
prohibition  contained  in  section  6  (a). 
(b).  or  (c)  of  the  Act  will,  upon 
conviction,  be  fined  not  more  than 
SIO, 000.00  or  imprisoned  not  more  than 
•  one  vear.  or  both:  provided.  howe\er. 
that  if  the  commercial  or  archaeologic  al 
value  of  the  archaeological  resources 
involved  and  the  cost  of  restoration  and 
rr-pair  of  such  resources  exceeds  the; 


sum  of  S500.00.  such  person  will  be 
fined  not  more  than  $20,000.00  or 
Imprisoned  not  more  than  two  years,  or 
both.  In  the  case  of  a  second  or 
subsequent  such  violation  upon 
Conviction  such  p'erson  will  be  fined  not 
more  than  $100,000.00,  or  imprisoned 
jiot  more  than  five  years,  or  both. 

§ .7    Notification  to  Indian  tribes  of 

possible  harm  to,  or  destruction  of,  sites  on 
public  lands  having  religious  or  cultural 
importance. 

'■         *         *         *         * 

1(b)*   "  * 

(4)  The  Federal  land  manager  should 
J  Iso  -seek  to  determine,  in  consultation 
\v(ith  official  representatives  of  Indian 
tribes  or  other  Native  American  groups. 
\k'haf  circumstances  should  be  the 
^^biect  of  special  notification  to  the 
tribe  or  group  after  a  permit  has  boon 
i*ued.  Circumstances  calling  for 
notification  might  include  the  discovery 
(f  human  remains.  Whon  circumstances 
fir  special  notification  have  been 
(  ^termined  by  the  Federal  land 
r  ijimager.  the  Federal  land  manager  will 
i  Iclude  a  requirement  in  the  terms  and 

conditions  of  permits,  under  § .9(c), 

fir  permittees  to  notify  the  Federal  land 
ripnger  immediately  upon  the 
C(|currence  of  such  circumstances. 
F  dllowing  the  permit!,  o's  notification, 
t  lie  Federal  land  manager  will  notify 
a»jd  consult  with  the  tribe  or  group  as 
appropriate.  In  cases  involving  Native 
"tnerican  human  remains  and  other 

ultural  items",  as  defined  bv 
AGPRA.  the  Federal  land  manager  is 
referred  to  NAGPRA  and  its 

plementing  regulations. 


SL! .13    Custody  of  archaeological 

rfsources. 

(e)  Notwithstanding  the  provisions  of 
pjaragraphs  (a)  through  (d)  of  this 
.section,  the  Federal  land  manager  will 
follow  the  procedures  required  by 
NAGPRA  and  its  implementing 
regulations  for  determining  the 
disposition  of  Native  American  human 
remains  and  other  "cultural  items",  as 
defined  by  NAGPRA.  that  have  been 
e.^(:avated.  removed,  or  discovered  on 
p  ihlic  lands. 

S .19    Report 

a)  Each  Federal  land  manager,  when 
requested  by  the  Secretary  of  the 
Iiiferior,  will  submit  such  information  as 
is  ^lecessary  to  enable  the  Secretarv  to 


comply  with  section  13  of  the  Act  and 
comprehensively  report  on  activities 
carried  out  under  provisions  of  the  Act. 

(b)  The  Secretary  of  the  Interior  will 
include  in  the  annual  comprehensive 
report,  submitted  to  the  Committee  on 
Interior  and  Insular  Affairs  of  the  United 
States  House  of  Representatives  and  to 
the  Committee  on  Energy  and  Natural 
Resources  of  the  United  States  Senate 
under  section  13  of  the  Act.  information 
on  public  awareness  programs 
submitted  by  each  Federal  land  manager 

under  § .20(b).  Such  submittal  will 

fulfill  the  Federal  land  manager's 
responsibility  under  section  10(c)  of  the 
Act  to  report  on  public  awareness 
programs. 

(c)  The  comprehensive  report  by  the 
Secretary  of  the  Interior  also  will ' 
include  information  on  the  activities 
carried  out  under  section  14  of  the  Act. 
Each  Federal  land  manager,  when 
requested  by  the  Secretary,  will  submit 
any  available  information  on  surveys 
and  schedules  and  suspected  violations 
in  order  to  enable  the  Secretary  to 
summarize  in  the  comprehensive  report 
actions  taken  pursuant  to  section  14  of 
the  Act. 

§ .20    Public  Awareness  Programs. 

(a)  Each  Federal  land  manager  will 
establish  a  program  to  increase  public 
awareness  of  the  need  to  protect 
important  archaeological  re.sources 
located  on  public  and  Indian  lands. 
Educational  activities  required  by 
section  10(c)  of  the  Act  should  be 
incorporated  into  other  current  agency 
public  education  and  interpretation 
programs  where  appronriate. 

(b)  Each  Federal  (ana  manager 
annually  will  submit  to  the  Secretary  of 
the  Interior  the  relevant  information  on 
public  awareness  activities  required  by 
section  10(c)  of  the  Act  for  inclusion  in 
the  comprehensive  report  on  activities 
required  by  section  13  of  the  Act. 

§ .21    Surveys  and  Schedules. 

(a)  The  Secretarie.^  of  the  Interior. 
Agriculture,  and  Defense  and  the 
Chairman  of  the  Board  of  the  Tennessee 
Valley  Authority  will  develop  plans  for 
sur\'eying  lands  under  each  agency's 
control  to  determine  the  nature  and 
extent  of  archaeological  resources 
pursuant  to  section  14(a)  of  the  Act. 
Such  activities  should  be  consistent 
with  Federal  agency  planning  polit;ies 
and  other  historic  preservation  program 
responsibilities  required  by  16  U.S.C. 


470  nt  seq.  Survey  plans  prepared  under 
this  section  will  be  designed  to  comply 
with  the  purpose  of  the  Act  regarding 
the  protection  of  art  haeological 
resources. 

(b)  The  Secretaries  of  the  Interior. 
Agriculture,  and  Defense  and  the 
chairman  of  the  Tennessee  Vallev 
Authority  will  prepare  schedules  for 
surveying  lands  under  each  agency's 
control  that  are  likely  to  contain  the 
most  scientifically  valuable 
archaeological  resources  pursuant  to 
section  14(b)  of  the  Act.  Such  schedules 
will  be  developed  based  on  objectives 
and  information  identified  in  sur\ey 
plans  described  in  paragraph  (a)  of  this 
section  and  implemented  systematically 
to  cover  areas  where  the  most 
scientifically  valuable  arr;haeolL>v^ii.,d 
resources  are  likely  to  exist. 

(c)  Guidance  for  the  activities 
undertaken  as  part  of  paragraphs  (i) 
through  (b)  of  this  section  is  provided 
by  the  Secretary  of  the  Interior's 
Standards  and  Guidelines  for 
Archeology  and  Hi.storic  Preserviition 

(d)  Other  Federal  land  managing 
agencies  are  encouraged  to  devoloj) 
plans  for  surveying  lands  under  tiK'ir 
jurisdictions  and  prepare  .scheduli  s  for 
sur\'eying  to  improve  prote<:tion  .nnd 
management  of  archaeological 
resources. 

(e)  The  Secretaries  of  the  Interior. 
Agriculture,  and  Defense  and  the 
chairman  of  the  Tennessee  Vallev 
Authority  will  develop  a  system  tor 
documenting  and  reporting  suspected 
violations  of  the  various  provisions  of 
the  Act.  This  system  will  referenc  e-a  set 
of  procedures  for  use  by  officers, 
employees,  or  agents  of  Federal  agenc:ies 
to  assist  them  in  rec  ognizing  violations, 
documenting  relevant  evidence,  and 
reporting  assembled  information  to  the 
appropriate  authorities.  Methods 
employed  to  document  and  report  sut:h 
violations  should  be  c:ompatihle  with 
existing  agency  reporting  systems  lor 
documenting  violations  of  other 
appropriate  Federal  statutes  and 
regulations.  Summary  information  to  Ix* 
included  in  the  Secrelarv's 
comprehensive  report  will  be  based 
upon  the  system  developed  bv  c  .n.h 
Federal  land  manager  for  doc:unientin>4 
suspec:ted  violations. 

jFR  Dim    95-1878  Fiii-d  1-2,5-95:  K  h",  .,iii| 
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Endangered  and  Threatened  Wildlife 
and  Plants;  Saint  Francis'  Satyr 
Determined  To  Be  Endangered 

AGENCY:  Fish  and  Wildlife  Service. 
Interior  Department. 
action:  Final  rule. 


iMI 


SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  determines  the  Saint  Francis' 
satyr  butterfly  (Neonyrnpha  mitchellii 
francisci)  to  be  an  endangered  species 
under  the  authority  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
This  butterfly  is  known  only  from  a 
single  locality  in  North  Carolina.  Recent 
heavy  collecting  pressure  on  this 
butterfly  has  resulted  in  the  one  small 
remaining  population  being  reduced  to 
near  extinction.  This  action  implements 
Federal  protection  and  recoverjv 
provisions  for  Saint  Francis'  satyr,  as 
provided  by  the  Act. 
EFFECTIVE  DATE:  February  27,  1995. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Asheville  Field  Office,  U.S. 
Fish  and  Wildlife  Service.  330 
Ridgefield  Court.  Asheville,  North 
Carolina  28806. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nora  Murdock  at  the  above  address 
(704/665-1195,  Ext.  231). 

SUPPLEMENTARY  INFORMATION: 

Background 

Neonyinpha  mitchellii  francisci  is  a 
subspecies  of  one  of  two  North 
American  spet:ies  of  Neonyrnpha.  One 
of  the  rarest  butterflies  in  eastern  North 
America,  it  was  described  by  Parshall 
and  Krai  in  1989  from  material  collected 
in  North  Carolina.  These  authors 
estimated  that  the  single  known 
population  probably  produced  less  than 
100  adults  per  year.  Shortly  thereafter. 
Saint  Francis'  satyr  was  reported  to  have 
been  collected  to  extinction  (Ref.snider 
1991,  Schweitzer  1989).  The  species 
was  rediscovered  at  the  type  locality  in 
1992  during  the  course  of  a  Service- 
funded  status  survey.  Section  3  of  the 
Act  defines  "species'  to  include  'any 
subspecies  offish  or  wildlife  or  plants, 
and  any  distinct  population  segment  of 
any  species  of  vertebrate  fish  or  wildlife 
*   *   *   "  Therefore,  although  jV.  m. 
francisci  is  recognized  taxonomically  as 
a  subspecies,  it  will  be  referred  to  as  a 
'species"  throughout  the  remainder  of 
this  rjle. 


Saint  Francis'  satyr  is  a  fairly  small, 
dark  brown  butterfly  and  is  a  typical 
member  of  the  Satyrinae,  a  subfamily  of 
the  Nyniphalidae  family,  which 
includes  many  species  commonly  called 
satyrs  and  wood  nym.phs.  The  wingspan 
for  the  species  ranges  from  34  to  44  mm 
(Oplerand  Malikul  1992).  Saint  Francis' 
satyr  and  Mitchell's  satyr  [N.  m. 
mitchaHii],  the  northern  subspecies, 
which  was  listed  as  endangered  on  May 
20,  1992  (57  FR  21569).  are  nearly 
identical  in  size  and  show  only  a  slight 
degree  of  sexual  size  dimorphism  (Hall 
1993,  Parshall  and  Krai  1989).  Like  most 
species  in  the  wood  nymph  group,  Saint 
Francis'  satyr  has  conspicuous 
"eyespots"  on  the  lower  surfaces  of  the 
wings.  These  eyespots  are  dark  maroon- 
brown  in  the  center,  reflecting  a  silver 
cast  in  certain  lights.  The  border  of 
these  dark  eyespots  is  straw-yellow  in 
color,  with  an  outermost  border  of  dark 
brown.  The  eyespots  are  usually  round 
to  slightly  oval  and  are  well  developed 
on  the  forewing  as  well  as  on  the  hind 
wing.  The  spots  are  accented  by  two 
bright  orange  bands  along  the  posterior 
wing  edges  and  two  darker  brown  bands 
across  the  central  portion  of  each  wing. 
Saint  Francis'  satyr,  like  the  northern 
subspecies,  can  be  distinguished  from 
its  North  American  congener,  N. 
areolata,  by  the  latter's  well-marked 
eyespots  on  the  upper  wing  surfaces  and 
brighter  orange  bands  on  the  hind  wing 
as  well  by  its  lighter  coloration  and 
stronger  flight  (Refsnider  1991, 
McAlpine  et  al.  1960,  Wilsman  and 
Schweitzer  1991,  Hall  1993).  ^ 

Saint  Francis'  satyr  is  extremely 
restricted  geographically.  The  northern 
subspecies  has  been  eliminated  from 
approximately  half  its  known  range, 
primarily  due  to  collecting  (Refsnider 
1991).  Saint  Francis'  satyr  is  now 
known  to  exist  as  a  single  population  in 
North  Carolina. 

The  annual  life  cycle  of  iV.  ;n. 
francisci,  unlike  that  of  its  northern 
relative,  is  bivoltine.  That  is.  it  has  two 
adult  flights  or  generations  per  year. 
Larval  host  plants  are  believed  to  be 
graminoids  such  as  grasses,  sedges,  and 
rushes.  Little  else  is  known  about  the 
life  history  of  this  butterfly.  The  habitat 
occupied  by  this  satyr  consists  primarily 
of  wide,  wet  meadows  dominated  by 
sedges  and  other  wetland  graminoids.  In 
the  North  Carolina  .sandhills,  such 
meadows  are  often  relicts  of  beaver 
activity.  Unlike  the  habitat  of  Mitchell's 
satyr,  the  North  Carolina  species'  habitat 
cannot  properly  be  called  a  fen  because 
the  waters  of  this  sandhills  region  are 
extremely  poor  in  inorganic  nutrients. 
Hall  (1993)  states: 


Whereas  true  fens — apparently  th(^  habitat 
(/f  the  northern  form  of  ,V  mitchfllii 
(Wilsm.in  and  Sthwoitz<rr  1«»91)— an; 
circumneutral  to  basic  in  pH  and  an;  lonj-- 
lasting  fciitures  of  the  landscapo,  the  bosfiy 
cireas  of  the  siindhiils  are  quite  acidic  as  vvi'll 
as  cphcmiiral.  succeeding  either  to  pocusin  or 
swamp  forest  if  not  kept  open  bv  frequent  fire 
or  beaver  activity. 

Hall  (1993)  further  states- 

I'nder  the  natural  rcrgime  of  frequent  fires 
ignited  l)y  summer  thunderstorms,  the 
sandhills  were  once  covered  with  a  much 
more  open  type  of  woodland,  dominated  by 
longleaf  pine,  wiregrass.  and  other  fire- 
tolerant  species.  The  type  of  forest  that 
currently  exists  along  |thc  creek  inhabited  i)y 
Saint  Francis"  satyr)  can  only  grow  up  under 
a  long  period  of  fire  suppression.  Thi- 
dominance  on  this  site  of  loblolly  pine, 
moreover,  is  due  primarily  to  past  forestr\ 
management  practices,  not  any  form  of 
natural  succession. 

Parshall  and  Krai  spticulated  that  .V. 
m.  francisci  is  a  relict  from  a  more 
widespread  southern  distribution 
during  the  Pleistocene  period.  Hall 
(1993)  presents  the  following  alternativi; 
hypothesis: 

The  current  narrow  distribution  of 
francisci  could  also  be  a  result  of  the 
enormous  environmental  changes  that  hnvv 
occurred  in  the  southern  coastal  plaui  just 
within  the  past  100  years.  Only  the  discover}" 
of  additional  populations  or  fossil  remains 
can  clarify  this  situation. 

Extensive  searches  have  been  made  of 
suitable  habitat  in  North  Carolina  and 
South  Carolina,  but  no  other 
populations  of  this  butterfly  have  been 
found  (Hall  1993,  Schweitzer  1989). 

Previous  Federal  Action 

Federal  government  actions  on  this 
species  began  when  it  was  included  as 
a  category  2  species  in  the  animal 
candidate  review  list  published  on 
November  21,  1991  (56  FR  58804). 
Category  2  species  are  those  for  which 
the  Service  believes  that  Federal  listing 
as  endangered  or  threatened  may  be 
warranted  but  for  which  conclusive  data 
on  biological  vulnerability  and  threat 
are  not  currently  available  to  support 
proposed  rules.  Recent  surveys 
conducted  by  Ser\'ice  and  State 
personnel  led  the  Service  to  believe  that 
sufficient  information  existed  to 
proceed  with  an  emergency  rule  to  list 
Neonyrnpha  mitcheHii  francisci  as 
endangered.  The  emergencv  rule  was 
published  on  April  18,  1994  (59  FR 
18324).  A  proposed  rule  (59  FR  183,-)0) 
was  published  simultaneously  to 
initiate  the  formal  listing  process  for 
this  spe<:ies. 
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:  Nummary  of  Comments  and 
Recommendations 

In  the  April  18.  1994,  proposed  rule 
nd  associated  notifications,  all 

interested  parties  were  requested  to 

iubmit  factual  reports  or  information 

!haf  might  contribute  to  the 

levelopment  of  a  final  rule.  Appropriate 
'tate  agencies,  county  governments, 
ederal  agencies,  scientific 

(jirganizations.  and  other  interested 

iarties  were  contacted  and  requasted  to 
omment.  A  newspaper  notice  inviting 
ublic  comment  was  published  in  the 
"Fayetteville  Observer,"  Fayetteville, 
North  Carolina,  on  May  6, 1994.  Only 
(ine  written  comment  was  received,  and 
that  letter  expressed  support  for  the 
proposal. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
£  vailable,  the  Service  has  determined 
tiat  Saint  Francis'  satyr  should  be 

lassified  as  an  endangered  species. 
f  rocedures  found  at  section  4(a)|l)  of 
t  le  Act  and  regulations  (50  CFR  part 
424)  promulgated  to  implement  the 
Ijsting  provisions  of  the  Act  were 
rpl lowed.  A  species  may  be  determined 
tb  be  an  endangered  or  threatened 
ipe(  ies  due  to  one  or  more  of  the  five 
'ictors  described  in  setlion  4(a)(1). 
these  factors  and  their  application  to 
^int  Francis"  .satyr  [Neonyrnpha 
•^itchellii  francisci)  are  as  follows: 

A.  The  present  or  threatened 
:  estruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
:  ecaiise  of  its  relatively  recent 
iiscovery,  it  is  impossible  to  determine 
.'  hat  the  original  range  of  Saint  Francis' 
Mtyr  might  have  t>een.  However,  based 
ipon  its  demonstrated  dependency  on 
umodic  fires  and  the  general  trend  of 
ire  suppression  on  private  lands,  it 
!  iems  reasonable  to  assume  that  it  once 
)t:(  upied  a  more  extensive  area.  This 
iigsumption  is  further  supported  by 
I'Xtonsive  recent  searches  of  suitable 
inbita!  wl.tire  the  species  could  not  be 
Ound.  As  stated  by  Hall  (1993): 


In  order  for  franciscHn  have  survived  over 
1 1  e  past  10.000  years.  thepR  must  surely  have 
1 »  v.n  mon;  populations  .ind  grcsfer  numbers 
individuals  than  appifrenlly  now  exist 
*   *    As  is  tnie  for  many  spw  ies  thai  wen> 
« 1  ice  widespread  in  the  sandhills,  massive 
l^hital  alteration  must  also  be  a  major  factor 
the  diminution  of  the  range  uifrumisii 
'   *  reductions  in  fruncisci's  r.mge  would 
I ;  ve  accompanied  the  extensive  loss  of 
\i  !tland  habitats  in  the  coastal  plain.  Again, 
tii;  ilraining  of  swamps,  pocuisins.  Ciirolina 
■■  ys.  savannas,  flafwoods.  and  bogs  for 
c|n\?Rrsi(m  to  agri(  ulture  and  silvii  ii!lun«  is 
II  known.  In  Ihetsi.se  of francisri. 


however,  the  extirpation  of  beavers  from  the 
Carol inas  may  have  been  the  greatest  factor. 

Beavers  had  been  virtually  eliminated 
from  North  Carolina  by  the  turn  of  the 
century.  ReiRtroductions  began  in  1939. 
but  it  was  several  decades  before  they 
again  became  an  agent  for  creation  of 
the  sedge  meadow  habitats  favored  by 
Saint  Francis'  satyr  (Hall  1993. 
Woodward  and  Hazel  1991).  Hall 
further  states: 

As  the  landsc.Tpe  mosaic  of  op«n 
w(K)dlands  and  wetlands  of  the  coa.stal  plain 
declined  throughout  the  past  two  centuries, 
the  range  of  francisci  must  have  bixome 
increasingly  fragmented.  Although  isolated 
populations  may  have  persisied  as  long  as 
suitable  habitat  remained,  the  structure  of 
their  metapopulation  would  have  l)een 
destroyed.  Opportunistic  colonization  of 
newly  available  habitats  as  well  as  the 
repopuLition  of  sites  wiped  clean  by  fire  or 
other  catastrophe  would  have  become 
eventually  impossible;  one  by  one.  the 
isolated  renmanfs  would  have  blinked  out  of 
existence.  Although  again  speculative,  the 
fracturing  of  metapopulations  has  been  used 
to  explain  the  d«;line  of  the  arogos  skipper 
and  a  number  of  butterf1it»  associated  with 
the  tall-grass  prairies  (Panzer.  13»8.  D. 
.S(.hweitzer,  pors.  coram).  That  francisci  was 
a  relict  to  begin  with  only  exacerbated  this 
problem:  the  overall  effect  was  to  bring  it  as 
close  fa  extinction  as  any  butterfly  in  the 
country. 

The  .sole  surviving  population  of  this 
species  is  now  fragmented  intoless  than 
half  a  dozen  small  colonies  that  occupy 
a  total  area  no  larger  than  a  few  square 
miles. 

B.  Cherutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Both  .subspecies  of 
Neonyrnpha  mitchellii  are  highly  prized 
by  collectors,  including  commersrial 
collectors  who  often  systematically 
collect  every  individual  available. 
Several  populations  of  the  northern 
subspecies  are  known  to  have  been 
obliterated  by  collectors,  and  others  are 
believed  extremely  vulnerable  to  this 
threat  (Refsnider  1991).  As  mentioned 
in  the  Background  section,  the  single 
known  population  of  Sain?  rmnris' 
satyr  was  so  hard-hit  by  c:e'!..-r.tors  in  the 
3  years  following  its  initial  discovery 
that  it  was  believed  to  have  been 
collected  to  extinction.  Subsequent  to 
the  emergency  listing  of  the  northern 
subsprties  in  1991  .(56  FR  28828)  and 
prior  to  the  publication  of  the 
emergency  listing  of  Saint  Francis'  satyr, 
the  North  Carolina  population  was  the 
last  site  where  Neonynipha  mitchellii 
could  legally  be  collected.  Following  the 
emergency  li.stingof  Mitchells  satyr,  the 
North  Carolina  Natural  ffcritage 
Program  ref:eived  several  inquiries  from 
collectors  about  access  to  the  last 
available  poptilation.  Several  exprpss<«d 


apprehension  about  any  restriction  on 
collecting  of  this  rare  and  murh-sought- 
after  satyr.  Collectors  reportedly  visited 
the  known  site  every  day  throughout  the 
night  periods,  taking  every  adult  they 
saw  (Hall  1993).  After  this  first  wave  of 
over-collection,  many  unsucc»ssfiil 
searches  for  the  butterfly  were  made 
before  it  was  eventually  rediscovered. 
Numbers  of  individuals  then  seen  wen* 
much  lower  than  those  reported  by 
Parshall  and  Krai  (1989).  with  the 
highest  single  count  consisting  of  only 
11  butterfiies  (Hall  1993).  Even  though 
part  of  this  population  is  protei:ted  from 
collectors  by  virtue  of  being  within 
dangerous  artillery  impact  areas  on 
Department  of  Defense  (DOD)  land, 
intensive  collecting  from  the  periphery 
of  these  areas  could  reduce  tot.nl 
population  numbers  below  the  levels 
needed  for  long-term  survival.  Very 
little  is  known  about  this  species'  life 
history*  and  ecological  requirements,  but 
it  appears  to  be  a  more  vagile  spet:ies 
than  its  northern  relative.  It  may  well  be 
dependent  upon  a  large  metapopulation 
structure  in  order  to  colonize  new  sites 
or  re<:olonize  those  from  which  it  has 
been  extirpated. 

C.  Disease  or  predntinn.  This 
butterfiy.  like  others,  is  undoubtedly 
consumed  by  predators,  but  there  is  no 
evidence  that  predation  is  a  thrr.it  to  the 
species  at  this  point.  Disease  is  not 
known  to  be  a  faclor  in  its  decline. 

D.  The  inadequacy  of  existing 
regulator}  mechanisms.  In,se<;ts  arp  not 
protected  from  collection  under  North 
Carolina  law.  There  are  also  no  DOIJ 
regulations  that  would  restrict  the 
collecting  of  Saint  Francis'  safvr  in 
North  Carolina.  Federal  listing  of  this 
species  will  provide  legal  protec;tion 
again.st  indiscriminate  taking  and  il!.:gal 
trade. 

E.  Other  natural  or  manmade  fm  tors 
affecting  its  continued  existence. 
Although  the  habitat  occupied  by  this 
species  is  dependent  upon  .some  form  of 
disturbance  to  set  back  siici-ession  (e.g., 
periodic  fire  and/or  beaver 
impoundments),  intense  fires  at  crif'f^nl 
times  during  the  life  cycle  of  the  spci  iiA 
cin  elimiiiate  small  colonies. 
Historically,  this  would  not  have  ht?en  a 
problem  since  there  wf  ro  iindoiiblpdly 
other  adjacent  populations  that  loiihl  " 
recolonize  extirpated  sites.  However, 
the  fajt  that  oidy  one  population  of  t].]^ 
species  now  remains  m takes  it  mort> 
vulnerable  to  such  threats  as 

I  atastrophic  clim.itic  events.  inbriHliuji 
depression,  disease,  and  parasitism.  Part 
ol  the  o<:cupied  area  is  adj.icenf  to 
regularly  traveled  roads,  wliere  ti'er?'  iv 
the  threat  oi  toxic:  j:hem:t.al  spilis  ]v.U} 
the  s|>et:ies'  wetland  habitat,  llinrei:!  - 
military  us»>  of  the  impat  t  areas  is 
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favorable  to  this  species;  the  frequent 
fires  associated  with  shelling  are 
undoubtedly  a  principal  reason  why  the 
species  is  surviving  on  military  lands 
and  not  on  surrounding  private  lands. 
DOD  personnel  are  aware  of  the  species 
plight  and  have  been  cooperative  in 
protection  efforts.  However,  heavy 
siltation  is  a  potential  problem  that 
could  threaten  the  small  drainages 
occupied  by  the  species.  Although  troop 
movements  directly  through  an  area 
occupied  by  the  satyr  could  have 
negative  impacts,  this  has  not  occurred 
to  date;  these  activities  have  now  been 
directed  away  from  areas  where  the 
.satyr  occurs.  Other  potential  threats  to 
the  species  include  pest  control 
programs  (for  mosquitoes  or  gypsy 
moths)  and  beaver  control. 

The  Service  has  carefully  asses-sed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Saint  Francis' 
satyr  as  endangered.  With  only  one 
population  remaining  (and  this  one 
having  already  been  diminished  by 
intensive  collecting)  and  with  the  other 
subspecies  having  been  completely 
eliminated  from  half  the  States  where  it 
historically  occurred,  the  threat  of  over- 
collection  cannot  be  denied.  The 
additional  threats  to  the  habitat  from 
fire  exclusion  and  the  lack  of  other 
processes  that  formerly  created  suitable 
habitat  make  this  species  even  more 
vulnerable  to  extinction.  Critical  habitat 
is  not  being  designated  for  the  reasons 
discussed  below. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographical  area  occupied 
bv  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
.of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act  requires 
that,  to  the  maximum  extent  prudent 
and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Ser\'ice  finds  that 


designation  of  critical  habitat  is  not 
presently  prudent  for  this  species. 
Ser\'ice  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  or 
both  of  the  following  situations  exist — 
(1)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

As  discussed  under  Factor  B  in  the 
Summary  of  Factors  Affecting  the 
Species  section.  Saint  Francis'  satyr  has 
already  been  impacted  by  over- 
collecting  and  continues  to  be 
threatened  by  collecting  pressure. 
Publication  of  critical  habitat 
descriptions  and  maps  would  make  the 
satyr  more  vulnerable  to  collection  and 
would  increase  enforcement  problems 
and  the  likelihood  of  extinction. 
Protection  of  this  species'  habitat  will  be 
addressed  through  the  recovery  process 
and  through  the  section  7  jeopardy 
standard.  The  single  remaining 
population  is  located  on  military  lands, 
where  the  DOD  is  aware  of  its 
occurrence. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal.  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recover^'  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  animals  are  discussed, 
in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  wilh  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 


into  formal  consultation  with  the    . 
Service. 

Federal  activities  that  could  impact 
Saint  Francis'  satyr  and  its  habitat  in  tlu; 
future  include,  but  are  not  limited  to. 
the  following:  road  and  firebreak 
construction,  pesticide  application, 
beaver  control,  troop  movements, 
prescribed  burning  and  fire  suppression, 
and  facilities  construction.  The  only 
known  population  is  located  on  military 
lands,  where  the  DOD  is  already 
working  with  the  Service  to  secure  the" 
protection  and  proper  management  of 
Saint  Francis'  satyr  while 
accommodating  military  activities  to  the 
extent  possible.  Conservation  of  this 
butterfiy  is  consistent  with  most 
ongoing  military  operations  at  the 
occupied  site,  and  the  listing  of  the 
species  is  not  expected  to  result  in 
significant  restrictions  on  military  use  of 
the  land. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  or  collect; 
or  to  attempt  any  of  these),  import  or 
export,  ship  in  interstate  commerce  in 
the  course  of  a  commercial  activity,  or 
sell  or  offer  for  sale  in  interstate  or 
foreign  commerce  any  listed  species.  It 
also  is  illegal  to  possess,  sell,  deliver, 
carr>',  transport,  or  ship  any  such 
wildlife  that  has  been  taken  illegally. 
Certain  exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34272),  to  identify 
to  the  maximum  extent  practicable  at 
the  time  of  listing  those  activities  that 
would  or  would  not  constitute  a 
violation  of  section  9  of  the  Act.  The 
intent  of  this  policy  is  to  increase  public 
awareness  of  the  effect  of  the  listing  on 
proposed  or  ongoing  activities  within  a 
species'  range.  Since  Saint  Francis'  satyr 
is  currently  only  found  on  DOlJ  l.mds. 
and  since  the  DOD  is  cooperating  with 
the  Service  in  protecting  this  species, 
there  do  not  appear  to  be  any  current 
military  activities  that  would  likely  be 
a  violation  of  section  9. 

Taking  the  species  for  butterfiy 
collections  or  for  sale,  such  as  has  been 
done  in  the  past,  is  prohibited. 
Possession  of  specimens  legally 
acquired  would  not  be  a  violation.  Th(> 
Service  is  not  aware  of  any  otherwise 
lawful  activities  being  conducted  or 
proposed  by  the  public  that  will  be 
affected  by  this  listing  and  result  in  a 
violation  of  section  9.  Questions 


regarding  whether  specific  activities 
will  constitute  a  violation  of  section  9 
should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Asheville 
Office  (see  ADDRESSES  section). 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are 
codified  at  50  CFR  17.22  and  17.23. 
Such  permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  and/or  for 
incidental  take  in  connection  with 
otherwise  lawful  activities.  Requests  for 
copies  of  the  regulations  regarding  listed 
wildlife  and  inquires  about  prohibitions 
and  permits  should  be  addressed  to  the 
U.S.  Fish  and  Wildlife  Service.  Regional 
Permit  Coordinator.  1875  Century 
Boulevard.  Suite  200,  Atlanta,  Georgia 
30345  (404/697-7110,  facsimile  404/ 
679-7081). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 


was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Pari  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17.  subchapter  B  of 
chapter  I.  title  50  of  the  Code  ofJ^'ederal 
Regulations,  is  amended  as  set  forth 
below: 

PART17— {AMENDEDJ 

(1)  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  I!  S.C. 
1531-1544:  16  U.S.C.  4201-4245;  ftib.  L.  99- 
625. 100  .Stat.  3500;  unless  otherwise  noK'd 

(2)  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabeUcaJ 
order  under  "Insects,"  to  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 


§17.11 
wildlife. 


(h) 


Endangered  and  threatened 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertetxate  popu- 
lation where  en- 
dangered or  threat- 
ened 


Status       When  listed 


Critical 
hatxfat 


Special 
rules 


INSECTS 


Butterfly,  Saint 
rarwis'  satyr. 


Neonympha  U.S.A.  (NC) 

mitchellii  francisci. 


NA 


539E,  574 


NA 


NA 


1  feted:  December  21, 1994. 
Moilie  H.  Beattie. 

Director.  Fish  and  Wildlife  Senice. 
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BILLING  CODE  4310-«S-P 


50  CFR  Part  17 

RIN  1018-AC09 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  Mine's 
Emerald  Dragonfly  (Somatochlora 
hineana) 

agency:  Fish  and  Wildlife  Ser\ice. 
Interior  Department. 
action:  Final  rule. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  the  Mine's 
emerald  dragonfly  {Snmatnrhhrn 


hincnnn)  to  In;  an  endangered  specios 
pursuant  to  the  Eiidanjjered  Species  A«;l 
i.^ct)  of  1973,  as  amended.  Historically, 
this  dragonfly  was  reported  from  sites  in 
Indiana  and  Ohio.  Recent  reports 
indicate  that  it  is  currently  present  a1 
only  seven  small  sites  within  Cook, 
DuPage.  and  Will  Counties  in  Illinois, 
and  at  six  sites  in  Door  County. 
Wisconsin.  This  species  is  fhreotvned 
primarily  by  habitat  loss  and 
modifit:ation.  This  rule  implenu'Mfs  the 
—    Federal  protection  provisions  afforchni 


by  the  Act  to  the  Hines  emerald 

dragonfiy. 

EFFECTIVE  DATE:  January  26, 1995.. 
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ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Regional  Office.  Division  of 
Endangered  Species,  Bishop  Henry 
Whipple  Federal  Building,  One  Federal 
Drive,  Fort  Snelling,  Minnesota  55111- 
4056. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Curlita  Shumate  (see  ADDRESSES  section) 
or  by  telephone  (612/725-327B). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Mine's  emerald  dragonfly,  also 
known  as  the  Ohio  emerald  dragonfly, 
was  described  in  1931  from  seven  adults 
collected  June  7  and  14.  1929.  and  July 
4,  1930,  near  Indian  Lake,  Logan 
County.  Ohio  (Williamson  1931).  It  is  a 
dragonfly  (class  Insecta.  order  Odonata) 
with  bright,  emerald-green  eyes,  body 
size  ranging  60-65  mm  (ca.  2.5  inches) 
in  length,  and  wing  span  of  80-85  mm 
(ca.  3.3  inches).  The  adult  is 
distinguished  from  other  adults  in  the 
genus  Somatochlora  by  its  metallic 
green  color  with  two  distinct  creamy- 
yellow  lateral  stripes,  the  cia.sper-like 
appendages  at  the  end  of  the  abdomen 
in  the  male,  and  the  shape  6f  the  vulvar 
lamina  in  the  female. 

Cashatt  and  Vogt  (1990)  indicated  that 
the  Illinois  habitat  of  the  Hine's  emerald 
dragonfly  consists  of  complex  wetlands 
with  small,  calcareous  or  underlying 
limestone  bedrock,  and  shallow,  spring- 
fed  streams  that  drain  into  wet  meadows 
and  cattail  marshes.  These  marshes  are 
found  primarily  along  the  Des  Flaines 
River  drainage  in  Illinois.  Wisconsin 
habitat  consists  of  small,  calcareous, 
marshy  streams  and  associated  cattail 
marshes  on  dolomite  bedrock. 

Price  (1958)  reported  collecting  a  total 
of  21  specimens  in  Williams  County, 
Ohio  from  Mud  Lake  in  1949  (now  Mud 
Lake  State  Nature  Preserve)  and 
Bridgewater  Township  in  1956;  and 
from  the  Toledo  Oak  Openings 
Metropark  in  1952. 1953,  and  1956 
(referred  to  as  Oak  Openings  State  Park 
by  Price)  Lucas  County,  Ohio.  Until 
recently,  the  species  was  reported  only 
from  Ohio  and  Indiana  (Montgomery 
1953,  Bick  1983).  Recent  investigations 
indicate  that  the  species  has  apparently 
been  extirpated  from  Ohio.  The  species" 
status  in  Indiana  is  currently  uncertain. 
An  adult  male  was  documented  to  be 
the  last  collected  specimen  from  Gary. 
Indiana,  on  June  22, 1945  (Montgomery 
'  1953.  Bick  1983.  Cashatt  and  Sims 
1993). 

No  additional  information  on  the 
distribution  of  this  species  was  available 
until  1990.  when  the  Ser\  ice  supported 


investigations  in  Wisconsin  by  Vogt  and 
Cashatt  (1990).  in  Illinois  by  Cashatt  and 
Vogt  (1990).  and  in  Michigan  by  Vogt 
(1991).  These  investigations  confirmed 
the  presence  of  remnant  populations  in 
Wisconsin  and  Illinois.  In  Wisconsin, 
Vogt  and  Cashatt  (1990)  surveyed  27 
potential  sites  in  nine  eastern  counties. 
They  found  the  species  at  six  sites  in 
Door  County,  and  the  sites  are  roughly 
on  about  one-third  of  private.  State,  and 
private  (non-profit)  conservation  lands. 
Twenty-one  sites  were  surveyed  in 
Michigan  with  no  new  occurrences 
found.  In  Illinois,  Cashatt  and  Vogt 
(199U)  surveyed  28  potential  sites  in  five 
counties  and  reported  the  dragonfly 
present  at  five  sites  in  Cook.  DuPage. 
and  Will  Counties.  Within  these  three 
counties,  two  sites  are  on  private  lands 
and  the  remaini.ng  sites  are  on  public 
lands.  The  Sen-  ice  also  supported 
additional  investigations  in  Illinois  by 
Cashatt  and  Vogt  (1991).  Cashatt.  Sims, 
and  Wiker  (1992).  and  in  Wisconsin  by 
Vogt  and  Cashatt  (1991).  and  Smith 
(1993).  Cashatt  and  Sims  (1993) 
conducted  further  surveys  and  located 
two  relatively  small  sites  in  Cook 
County.  Illinois  with  one  site  each  on 
private  and  public  land,  bringing  the 
total  number  of  Illinois  sites  to  seven. 
Hine's  emerald  dragonfly  is  listed  as 
endangered  by  the  international  Union 
for  the  Conservation  of  Nature,  is  on  the 
Illinois  State  endangered  species  list, 
will  be  proposed  for  listing  as 
endangered  in  Wisconsin,  and  has  been 
assigned  Global  Element  Rank  of  G1G2 
(critically  imperiled  globally)  by  The 
Nature  Con.servancy. 


Previous  Federal  Action 

On  May  22, 1984,  the  Service 
published  in  the  Federal  Register 
Notice  of  Review  (49  FR  21664)  its  first 
list  of  invertebrate  animal  species  being 
considered  for  listing  under  the  Act. 
Hine's  emerald  dragonfly  (under  the 
common  name  of  Ohio  emerald 
dragonfly)  was  designated  a  category  2' 
species  with  its  range  consisting  of  Ohio 
and  Indiana.  Category  2  includes  those 
taxa  for  which  proposing  to  list  as 
endangered  or  threatened  is  possibly 
ap^opriate,  but  for  which  substantial 
data  on  biological  vulnerability  and 
threats  are  not  currently  available  to 
support  profHJsed  rules.  The  asterisk 
indicated  that  authentic  records  had  not 
been  obtained  since  1963  and  that  some 
of  the  taxa  in  tliis  category  were 
possibly  extinct.  The  January  6.  1989, 
Notice  of  Review  (54  FR  554)  assigned 
Hine's  emerald  dragonPy  to  category  2. 
and  on  November  21, 1991.  (56  FR 
58804)  the  dragonfly  w^as  reassigned  to 
category  1.  Category  1  includes  species 
for  which  the  Service  now  possossi's 


sufficient  infonnation  to  support  a 
listing  as  threatened  or  endangered. 

On  October  4, 1993.  the  Senice 
published  (58  FR  51604)  a  propcsol  to 
list  Hine's  emerald  dragonfly  as  an 
endangered  species.  A  notice  (58  FR 
64927)  extending  the  public  comment 
period  and  public  hearing  request 
deadline  was  published  on  December 
10.  1993.  to  provide  sufficient  time  tor 
submission  of  comments  and  requests 
for  public  hearings.  A  notice  of  a  public 
hearing  and  reopening  of  the  comment 
period  was  published  May  12.  1994  (59 
FR  24678).  and  the  public  hearing  was 
held  May  25, 1994.  Based  on  status 
survevs.  documentation  addressing  the 
fragmented  habitat,  the  small  size  and 
disjunct  distribution  of  the  remnant 
populations,  and  the  immediacy  of 
threats  to  the  remnant  populations,  the 
Service  determines  that  the  species 
warrants  protection  under  the  Act. 

Summary  of  Comments  and 
Recommendations 

In  the  October  4,  1993.  proposed  rule 
(58  FR  51604)  and  associated 
notifications,  all  interested  parlies  were 
invited  to  submit  factual  reports  or 
information  that  may  contribute  to  the 
development  of  a  final  rule.  The 
comment  period  was  reopened  and 
extended  until  January  3. 1994.  (58  FR 
64927)  to  accommodate  submission  of 
comments  and  requests  for  public 
hearings.  Appropriate  State  agencies, 
county  governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
invited  to  comment.  Newspaper  notices 
inviting  genend  public  comment  were 
published  in  the  Chicago  Tribune 
(Chicago,  Illinois)  on  November  10, 
1993,  and  the  Green  Bay  Press  Gazette 
(Green  Bay,  Wisconsin)  on  November  1( 
and  December  9.  .1993. 

A  total  of  50  comments,  including 
four  State  agencies,  one  county 
representative,  ten  industrial  and  pest 
control  componies.  six  scientific 
organizations  and  environmental  group 
representatives,  and  29  individuals. 
were  received;  33  of  those  comments 
supported,  none  opposed,  and  17  were 
neutral  on  the  proposed  action.  One  of 
the  supporting  comments  had  seven 
signatures,  and  three  of  the  supporting 
comments  had  two  signatures  each. 

A  public  hearing  was  recjuested  on 
December  20.  1993,  by  Mr.  Jerome  M. 
Viste,  representing  the  Door  County 
Environmental  Council,  Incorporated, 
and  Mr.  George  M.  Reynolds, 
representing  Reynolds  &  Company. 
Notii:es  announcing  the  hearing  were 
published  in  the  Green  Bay  Press 
Gazette  (Wisconsin)  on  May  12.  1994. 
the  Chicago  Tribune  (Illinois)  and  the 
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Door  County  Advocate  (Sturgeon  Bay, 
Wisconsin)  on  May  13, 1994.  The 
l^earing  was  held  in  the  General  Meeting 
Room  (A150)  of  the  Door  County 
dourthouse.  421  Nebraska  Street, 
Sturgeon  Bay,  Wisconsin  on  May  25, 
lj994,  with  27  attendees.  Fifteen 
comments  were  received  during  the 
Hearing.  Two  comments  were  in 
opposition  to  the  listing,  ten  were 
supportive,  and  three  were  neutral.  The 
hearing  consisted  of  brief  overviews  of 
t^e  Act  as  it  pertained  to  the  listing 
pirocess,  prohibited  activities,  permit 
requirements,  and  the  status, 
distribution  and  biology  of  Hine's 
emerald  dragonfly;  a  statement  session 
by  13  attendees;  and  a  question  and 
answer  session  that  raised  12  issues 
regarding  the  proposed  listing. 

Thirteen  written  comments  were 
received  following  the  Federal  Register 
notice  that  reopened  the  comment 
period  to  accommodate  the  public 
hearing.  Ten  comments  supporting, 
tlpree  neutral,  and  none  opposing  the 
iijsting  proposal  were  received. 

Comments  updating  the  data 
presented  in  SUMMARY,  BACKGROUND  and 
SUMMARY  OF  FACTORS  AFFECTING  THE 
SPECIES  are  incorporated  in  those 
sections  of  this  final  rule.  Written 
ci)mments  presented  at  the  public 
hbering  and  those  received  during  the 
comment  periods  with  the  Service's 
response  to  each  are  discussed  in  the 
following  summary.  Comments  of  a 
sirriilar  nature  or  point  are  grouped  into 
a  number  of  general  issues.  . 

Issue  1 — How  is  the  range  of  the 
species  determined?  Since  recent 
surveys  extended  the  range,  the  listing 
n^ay  be  premature  until  additional 
habitats  and  additional  localities  are 
surveyed  to  make  certain  there  are  no 
a(8ditional  populations. 

'Service  Response — The  range  of  the 
mine's  emerald  dragonfly  was 
determined  based  on  the  best  scientific 
and  commercial  data  available.  The 
Service,  in  cooperation  with  the  States 
of  Illinois,  Indiana,  Michigan,  Ohio,  and 
Wisconsin,  conducted  several  studies  to 
determine  the  status  of  the  dragonfly. 
The  scientists  who  conducted  these 
studies  first  examined  historical  records 
on  the  distribution  of  the  dragonfly  to 
identify  sites  that  were  known  to 
support  the  dragonfly.  These  sites  were 
re-visited  to  determine  if  they  still 
supported  Hine's  emerald  dragonflies. 
Status  surveys  were  also  conducted  in 
other  midwestem  States,  like  Michigan, 
that  were  outside  of  the  historic  range 
of  the  dragonfly,  but  supported 
potentially  suitable  habitat.  To  date, 
.status  surveys  have  been  conducted 
throughout  the  historical  range  of  the 
H  ne's  emerald  dragonfly  and  elsewhere 


in  the  midwest  that  had  similar  habitat. 
The  Service  will  continue  searching  for 
the  dragonfly  in  new  locations; 
however,  based  on  the  best  scientific 
and  commercial  data  available,  any  new 
populations  are  likely  to  be  small  and 
located  in  highly  fragmented  or 
degraded  habitats  and  would  not  change 
the  current  recommendation  to  list  this 
species  as  endangered. 

Issue  2— If  listed,  collection  is 
prohibited.  Listing  any  insect  is 
counterproductive  for  those  trained  in 
dragonfly  identification;  a  specimen  is 
needed  when  gathering  information  on 
the  species. 

.Service  Response — The  Act  prohibits 
"take"  of  an  endangered  species,  which 
includes  a  prohibition  against  collecting 
endangered  species.  However,  the  Act 
allows  the  Service  to  issue  permits  that 
allow  collection  for  scientific  purposes 
or  to  enhance  the  propagation  or 
survival  of  listed  species.  The  Service 
will  work  with  the  scientific  community 
to  develop  survey  techniques  that  do 
not  require  voucher  specimens,  but  can 
issue  permits  to  authorize  voucher 
specimens  as  part  of  studies  that 
contribute  to  improving  the  status  of  the 
Hine's  emerald  dragonfly.  Procedures 
for  obtaining  such  permits  are  found  in 
50  CFR  17.22  (see  "Available 
Conservation  Measures  "). 

I.ssue  3 — How  does  the  Service  justify 
spending  dollars  to  list  and  enforce  the 
endangered  species  activity  for  the 
Hine's  emerald  dragonfly  which  has 
already  survived  many  other  adverse 
elements?  Tax  dollars  should  be  used  in 
creating  more  apartments,  jobs  and 
helping  the  homeless. 

Service  Response — Although  the 
Hine's  emerald  dragonfly  may  have 
survived  a  lot  of  environmental  change 
during  its  history,  its  continued 
existence  is  now  threatened  by  human 
actions  that  are  altering  the  environment 
much  faster  than  the  environmental 
change  the  dragonfly  would  have 
experienced  in  the  past.  The  Hine's 
emerald  dragonfly  depends  on  wetlands 
and  spring-fed  streams  that  feed  larger 
bodies  of  water  in  its  range;  it  is 
endangered  by  the  destruction  of  those 
habitats  and  water  quality  degradation. 
Efforts  to  recover  this  species  will  focus 
on  protecting  its  habitat  and  improving 
the  quality  of  the  water  that  flows  into 
its  habitat.  By  following  Congress' 
direction  to  conserve  the  ecosystems  on 
which  this  species  depends,  the  Service 
will  try  to  protect  and  improve  the 
quality  of  waters  in  habitats  that  support 
the  dragonfly.  The  Service  believes  that 
any  such  improvements  in  water  qualitv 
will  benefit  not  only  the  dragonfly,  but 
any  human  populations  that  live  near  or 
depend  on  those  waters  as  a  source  of 


drinking  water,  recreational 
opportunity,  or  esthetic  pleasure. 

Issue  4 — Designate  critical  habitat 
throughout  its^ range  and  especially  in 
the  Three  Springs  watershed. 

Service  Response — Designated  critical 
habitat  are  areas  of  habitat,  land,  water 
and  air  space  essential  to  listed  species 
for  survival  and  recovery.  On  the  basis 
of  the  best  scientific  and  commercial 
data  available,  the  Service  must  prepare 
an  analysis  that  considers  the  economic 
and  other  impacts  of  any  proposed 
designated  areas.  Through  review  of  this 
information,  the  Service  will  conclude 
whether  critical  habitat  designation  is 
prudent  and  determinable.  The 
available  data  has  not  allowed  the 
Service  to  identify  proposed  critical 
habitat  at  this  time. 

Issue  5— Immediately  draft  a  reioxerv 
plan. 

Service  Response — Recovery  plans,  in 
accordance  with  section  4(f)  of  the  Ad. 
ore  developed  subsequent  to  a  species 
being  listed. 

Issue  6 — Listing  would  impac  t  a  SUite 
mandated  mission  to  control  niosquiiot's 
in  Illinois. 

Service  Response— The  Service  will 
work  with  State  and  other  Federal 
agencies  to  establish  guidelines  and 
measures  to  avoid  and  minimize 
adverse  affects  to  allow  mosquito 
control  programs  to  proceed. 

I.ssue  7— The  Service  should 
implement  an  emergency  rule  to  lisl  the 
Hine's  emerald  dragonfly  as  endangered 
since  the  one  metapopulation  in  Illinois 
will  be  compromised  if  listing  would 
take  a  year  to  complete. 

Service  Response — Emergenc  y  listing 
is  considered  only  if  significant  take  of 
habitat  destruction  will  occur  prior  to 
completing  the  normal  listing  process.  A 
review  of  the  existing  threats  to  the 
dragonfly  does  not  indicate  that 
significant  take  or  habitat  destruc:tion 
will  occur  before  the  effective  date  of 
this  listing. 

Issue  8— Will  qualified,  expert 
taxonomists  be  used  to  confirm  the 
presence  and  extent  of  the  dragonflv.  .so 
that  decisions  regarding  the  listing  and 
protection  of  the  dragonfly  will  be  based 
on  good  data? 

Service  Response — Yes.  The  Service 
has  supported  investigations  in 
Wisconsin  and  Illinois  conducted  by  Dr. 
Eveiett  Cashatt  (Illinois  State  Museum) 
and  Mr.  Tim  Vogt  (The  Nature 
Conservancy),  who  are  both  recognized 
as  qualified  entomologists  with 
expertise  in  Odonata.  They  have 
conducted  several  extensive  survevs 
and  provided  the  Service  with  data  fh.ii 
support  this  final  rule.  Additional 
information  has  also  been  obtained  fii»in 
Mr  Bill  Smith  of  the  Wis(onsin 
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Department  of  Natural  Resources" 
Bureau  of  Endangered  Resources,  as 
well  as  other  qualified  biologists. 

Issue  9 — What  determines  the  extent 
of  the  area  that  will  be  covered  by  the 
listing?  It  would  seem  that  the  area 
should  be  defined  as  narrowly  as 
reasonable  to  protect  the  dragonfly  but 
not  overly  broad  so  that  mosquito  and 
other  insect  control  work  could 
continue  as  usual.  This  woidd  be 
especially  important  in  a  large  urban 
area  like  Chicago  and  its  suburbs  with 
its  wide  diversity. 

Seniice  Response — This  listing  will 
protec:t  the  Mine's  emerald  dragonfly  in 
those  areas  it  currently  occurs.  Within 
that  distribution,  the  specific  areas  that 
need  to  be  protected  will  be  determined 
on  a  case-by-case  basis.  The  Service  will 
work  with  State  and  local  insect  control 
agencies  to  determine  how  the  listing 
will  affect  their  activities. 

Issue  10 — It  is  unclear  what  mosquito 
control  strategies  could  be  used  within 
the  protected  habitat  areas.  It  would  be 
important  that  restrictions  on  the  use  of 
various  pesticides  and  other  control 
methods  be  specific  and  narrow,  enougli 
to  protect  the  dragonfly  but  not  so  broad 
as  to  prevent  control  of  mosquitoes.  In 
particular.  Bacillus  thuringjensis  ssp. 
israelensis  (Bti)  and  methoprene  have 
been  shown  to  control  mosquitoes  with 
little  effect  on  non-target  organisms.  It  is 
our  hope  that  materials  like  Bti. 
methoprene.  and  others  with  little  non- 
target  effects  could  continue  to  be  used 
in  protected  habitats,  and  that  materials 
he  restricted  only  if  they  have  a  proven 
detrimental  effect  on  the  dragonfly 
nvmph. 

Service  Response — Mosquito  control 
measures  that  are  known  to  affect  only 
target  organisms  are  not  likely  to  be 
affected  by  this  listing.  Control 
measures  that  are  not  knov^Ti  to  affect 
dragonflies  in  the  Order  Odonata  are 
also  not  likely  to  be  affected  by  this 
listing.  Other  measures  will  have  to  be 
evaluated  on  a  case-by-case  basis.  The 
Service  will  work  with  State  and  local 
insect  control  agencies  to  determine 
how  the  listing  will  affe<:t  their 
activities. 

Issue  11 — In  the  event  of  a  public 
health  emergency,  like  a  St.  Louis 
encephalitis  (SLE)  outbreak,  it  would  be 
important  for  escalated  mosquito 
control  measures  to  be  instituted.  These 
would  likely  include  restricted 
measures  such  as  mosquito  adulticiding 
Could  some  restrictions  be  temporarily 
lifted  to  maintain  the  publics  health.'  If 
so.  who  would  make  those  decisions 
and  how  would  they  be  made? 

Service  Response — The  Act  includes 
provisions  for  handling  emergencies. 
The  Service  will  work  with  the 


Environmental  Protection  Agency  and 
appropriate  States  and  local  government 
agencies  to  outline  those  provisions  and 
to  establish  procedures  for  handling 
emergencies  that  might  arise. 

Issue  12— What  effect  will  the 
regulations  have  on  agricultural 
practices? 

Service  Response — One  practice  that 
may  be  affected  is  pesticide  use  in  apple 
and  cherry  orchards  near  the  Mine's 
emerald  dragonfly  habitat.  The  Service, 
in  consultation  with  the  Environmental 
Protection  Agency,  will  need  to  evaluate 
the  effects  of  pesticide  use  on  the  Mine's 
emerald  dragonfly. 

Issue  13 — This'is  the  largest  land  grab 
in  Door  County.  Wisconsin.  Not 
opposed  with  preservation  measures  for 
the  dragonfly,  but  it  amounts  to 
extraterritorial  zoning,  i.e..  control  of 
the  use  of  another  person's  land  without 
compensation. 

Service  Response — The  Mine's 
emerald  dragonfly  is  known  to  occur  on 
six  sites  in  Door  County,  Wisconsin. 
Two  of  those  sites  are  currently 
managed  by  the  State  of  Wisconsin,  two 
of  those  sites  are  private  lands  managed 
for  conservation  purposes  by  non-profit 
agencies,  and  the  remaining  two  sites 
are  under  private  ownership.  All  of  the 
sites  represent  aquatic  habitats  that  are 
currently  under  the  jurisdiction  of  the 
Federal  Clean  Water  Act  and  State  water 
quality  law,  which  are  intended  to 
protect  these  aquatic  habitats  from  water 
quality  degradation  and  activities  like 
dredging  or  filling.  This  listing  does  not 
change  current  land  ownership  patterns 
and  is  not  likely  to  create  additional 
c:onstraints  on  the  activities  of  private 
land  owners.  Instead  the  listing  focuses 
attention  on  improvements  that  might 
be  made  to  existing  regulations.  The 
listing  will  allow  the  Service  to  work 
with  other  Federal  agencies  to  ensure 
that  their  activities  do  not  further 
jeopardize  the  continued  existence  of 
the  Mine's  emerald  dragonfly. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  ofthe  Act  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  ofthe  Act  set  forth  the 
prot:edures  for  adding  species  to  the 
Federal  lists.  A  species  determined  to  be 
an  endangered  or  threatened  species 
may  be  endangered  or  threatened  due  to 
one  or  more  of  the  five  factors  described 
in  Section  4(a)(1).  These  factors  and 
their  application  to  Mine's  emerald 
dragonfly  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
cnrtaihnent  of  its  habitat  or  range. 
Populations  of  Mine's  emerald  dragonfly 


are  apparently  extirpated  from  its 
historic  range  in  Ohio  and  Indiana  (see 
"Bat:kground").  No  new  populations 
were  found  during  a  1991  status  survey 
in  Michigan.  Although  populations  have 
been  found  in  Illinois  and  Wist:onsin, 
the  habitats  are  restricted  and  ver\' 
fragmented. 

The  greatest  threat  to  the  spei:it!s  in 
Illinois  and  Wisconsin  is  habitat 
destruction  and  degradation.  In 
Wisconsin's  Door  County,  land 
development  by  agricultural,  tourist, 
and  recreational  interests  pose  various 
threats  to  Mine's  emerald  dragonfly 
sites.  Pesticide  drift  and  run-off  from 
Door  County's  apple  and  ciierr\- 
orchards  is  a  potential  threat. 
Contaminated  groundwater-to-surface 
recharge  and  contaminated  surface 
runoff  may  carry  pesticides  and  other 
contaminants  to  the  species'  sites. 
Gypsy  moth  control  has  been  instituted 
in  Door  County  and  the  control 
measures  include  mass  trapping  and 
spraying  of  Bacillus  thuringensis. 
Although  detrimental  effects  of  these 
measures  are  not  presently  known,  they 
could  affect  Mine's  emerald  dragonfly 
populations.  There  is  an  open  highway 
salt  storage  area  within  100  feet  that 
could  affect  one  Mine's  emerald 
dragonfly  stream  site  in  Door  County.  A 
solid  waste  transfer  station  is  being 
considered  for  development  near 
another  site.  Beaver  are  common  in  Imth 
Door  County  and  Illinois,  and  their 
impoundments  may  possibly  alter  the 
micfohabitat  of  the  aquatic  dragonfly 
nymphs.  Studies  will  need  to  be 
conducted  to  determine  the  impacts. 

In  Illinois,  the  remaining  sites  forthtf 
Mine's  emerald  dragonfly  are  lo<:ated  in 
Cook.  DuPage,  and  Will  Counties.  These 
three  counties  are  in  the  Chicago 
metropolitan  area  and  represent  the 
fastest-growing  counties  in  that  area. 
The  sites  in  these  counties  are  already 
highly  fragmented  and  are  further 
threatened  by  urban  and  industrial 
development.  Industrial  development  in 
the  immediate  vicinity  of  the  sites 
includes  a  petroleum  refinery,  a  sewage 
treatment  plant,  rock  quarries,  an 
electrical  power  plant,  and  an  asphalt 
plant.  These  types  of  facilities  have  the 
potential  to  degrade  surface  water, 
ground  water,  and  air  quality  in  the 
vicinity  of  Mine's  emerald  dragonfly 
sites.  Degraded  ground  water  quality  is 
a  particular  concern  because  the  sites 
that  support  the  dragonfly  re<;eive  water 
from  seeps  and  springs.  A  proposed 
quarrying  operation  that  would 
eliminate  an  entire  population,  the 
proposed  highway  FAP-340  (an 
extension  of  Interstate  355).  and  other 
roadway  expansion  activities  in  the 
Mine's  emerald  dragonfly  foraging  sites 
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in  Illinois  also  threaten  the  .spe<;ies' 
habitat.  A  variety  of  other  developments 
in  this  rapidly-growing  area  are  in 
various  stages  of  planning  and 
Execution  that  threaten  the  dragonfly's 
liabitat. 

B.  Ox-erutilization  for  commnrcial. 
tt'creational,  scientific,  or  educational 
purposes.  Overutilization  is  not 
believed  to  be  a  factor  in  the  spef:ies' 
continued  existence,  but  the  Federal 
protection  under  the  Act  will  prohibit 
unauthorized  collection  of  individuals 
of  the  species.  Protet;tion  from 
collection  may  become  important 
because  collectors  may  seek  the  species. 

C.  Disease  or  predation.  The 
importance  of  these  factors  is  presently 
unknown. 

D.  The  inadequacy  of  existing 
mgulatory  mechanisms.  The  stream  and 
aquatic  habitat  ofthe  Mine's  emerald 
dragonfly  is  within  the  jurisdiction  of 
the  Clean  Water  Act  that  established 
various  regulatory  mechanisms  to 
protect  surface  and  ground  water  from 
tlie  effects  of  point  and  non-point 
discharges.  Section  404  ofthe  Clean 
water  Act.  which  is  administered  by  the 
U.S.  Army  Corps  of  Engineers  in 
»iijunction  with  the  U.S. 
Environmental  Protection  Agency, 
iistahlished  a  regulatory  program  to 
irotect  waters  ofthe  United  States  from 
he  adverse  effects  of  filling.  The  States 
>f  Illinois,  Indiana.  Ohio,  and 
A'isconsin  administer  similar  programs 
o  protect  surface  and  ground  water 
quality.  Despite  these  Federal  and  State 
regulatory  mechanisms,  the  aquatic 
habitat  ofthe  Mine's  emerald  dragonfly 
was  apparently  extirpiated  in  Ohio  and 
Indiana,  although  the  dragonfly  may 
have  been  extirpated  prior  to  the 
creation  of  these  programs. 
fsJevertheless.  Federal  and  State 
legulations  appear  to  be  only  partially 
(iffective  in  preventing  the  loss  and 
degradation  ofthe  aquatic  habitats  of 

^  he  Mine's  emerald  dragonfly.  This 
iMing  will  enhance  the  level  of 
)rotection  those  aquatic  habitats  and  the 
iSragonfly  receive  through  those 
•rograms. 

,  E.  Other  natural  or  manmade  factors 
Wecting  its  continued  existence. 
Automobile  impact  is  a  threat  where 
jites  occur  near  roadways  due  to  adult 
ragonflies  hovering,  and  in  some  areas 

the  dragonflies  are  known  to  fly  across 
ladways  to  reach  foraging  habitat. 
The  Service  has  carefully  as.sessed  the 
>.st  scientific  and  commercial 

information  available  regarding  the  past. 

present,  and  future  threats  faced  by  this 

sbecies  in  determining  this  final  rule. 

Based  on  this  evaluation,  the  preferred 

ajction  is  to  list  Mine's  emerald  dragonfly 

a?  endangered. 


Oitical  Habitat 

Critical  habitat  is  defined  in  .section  3 
ofthe  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
ofthe  species  and  (II)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  essential 
for  the  conservation  of  the  species. 
"Conservation"  means  the.use  of  all 
methods  and  procedures  needed  to 
bring  the  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  die  Act.  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
endangered  or  threatened.  Service 
regulations  (50  CFR  424.12  (a))  state  that 
critical  habitat  is  not  determinable  if 
information  sufficient  to  perform 
required  analysis  of  the  impacts  ofthe 
designation  is  lacking  or  if  the  biological 
needs  ofthe  species  are  not  sufficiently 
well  known  to  permit  identification  of 
an  area  as  critical  habitat.  Section 
4(b)(2)  ofthe  Act  requires  the  Service  to 
consider  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat  on  the  basis  ofthe  best 
scientific  data  available.  The  S«-.retary 
may  exclude  any  area  from  critical 
habitat  if  he  determines  that  the  benefits 
of  such  exclusion  outweigh  the 
c:on.servation  benefits,  unless  to  do  su«;h 
would  result  in  the  extinction  ofthe 
species. 

The  Servii;e  finds  that  designation  of 
critical  habitat  for  the  Mine's  emerald 
dragonfly  is  not  determinable  at  this 
time.  When  a  "not  determinable" 
finding  is  made,  the  Service  must, 
within  two  years  ofthe  publication  date 
of  the  original  proposed  rule,  designate 
critical  habitat,  unless  the  designation  is 
found  to  be  not  prudent  (50  CFR 
424.17(b)(2)). 

The  Service  will  initiate  a  concerted 
effort  to  obtain  the  information  needed 
to  determine  critical  habitat  for  the 
Mine's  emerald  dragonfly.  Wi.sconsin 
Department  of  Natural  Resources  is 
willing  to  work  closely  with  the  Service 
to  conduct  studies  to  evaluate  if 
designation  of  critical  habitat  is 
determinable.  A  proposed  rule  for 
t:ritical  habitat  designation  must  be 
published  in  the  Federal  Register,  and 
the  notification  process  and  public 


comment  provisions  parallel  those  for  a 
species  li.sting.  In  addition,  the  Service 
will  evaluate  the  economic  and  other 
relevant  impacts  of  the  critical  habitat 
designation,  as  required  under  Section 
4(h)(2)  ofthe  Act. 

The  presently  known  populations  of 
this  species  are  located  on  fragmented 
and  degraded  wetland  habitats.  The 
size,  location,  area,  spatial 
configuration,  and  composition  of 
specific  areas  essential  to  the 
conservation  ofthe  Mine's  emerald 
dragonfly  or  which  may  require  spe<:ial 
management  considerations  or 
protection  cannot  be  determined 
without  further  study. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  A<:t  inc:lude 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  li.sting  re.sults  in 
public  awareness  and  conservation 
actions  by  Federal.  State,  and  lo<:al 
agencies,  private  organizations,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  retjuires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  anv  specit?s 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
t;ritical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
ofthe  Act  are  codified  at  50  CFK  p-irt 
402.  Section  7(a)(4)  of  the  Ai;t  u  quires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  i;ontinued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  If  a  species 
is  listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  spe<;ies  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  mav 
alfec:t  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  c:onsultatinn  with 
the  Servic;e. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exc;eptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part. 
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make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take  (including  capture,  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
or  collect;  or  to  attempt  any  of  these) 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
hsted  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

The  July  1,  1994,  policy  of  the  Service 
(59  FR  34272)  requires  identification  of 
those  activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act,  to  the  maximum  extent  practicable 
at  the  time  a  species  is  listed.  The  intent 
of  this  policy  is  to  increase  public 
awareness  of  the  effect  of  the  listing  on 
proposed  and  ongoing  activities  within 
a  species'  range. 

The  Service  believes  that,  based  on 
the  best  available  information,  the 
following  are  actions  that  will  not  result 
in  a  violation  of  section  9: 

(1)  Possession  of  legally  acquired 
Hine's  emerald  dragonflies;  and 

(2)  Federally  approved  projects  that 
include,  but  are  not  limited  to, 
activities,  such  as  discharge  of  fill 
material,  draining,  ditching,  tiling,  pond 
construction,  stream  channelization  or 
diversion,  or  diversion  or  alteration  of 
surface  or  ground  water  flow  into  or  out 
of  wetlands  (i.e.,  due  to  roads, 
impoundments,  discharge  pipes, 
stormwater  detention  basins,  etc.) — 
when  such  activity  is  conducted  in 
accordance  with  .section  7  of  the  Act. 

Activities  that  the  Service  believes 
could  potentially  harm  the  Hine's 
emerald  dragonfly  and  result  in  "take", 
include,  but  are  not  limited  to: 

(1)  Unauthorized  collecting  or 
handling  of  the  species: 

(2)  Unauthorized  destruction/ 
alteration  of  the  species'  habitat  (i.e., 
discharge  of  fill  material,  draining, 
ditching,  tiling,  pond  construction, 
stream  channelization  or  diversion,  or 
diversion  or  alteration  or  contamination 
of  surface  or  ground  water  flow  into  or 
out  of  wetlands  (i.e.,  due  to  roads, 
impoundments,  discharge  pipes, 
stormwater  retention  basins,  etc.); 

(3)  Burning,  cutting  or  mowing  of 
wetland  vegetation,  if  conducted  in  an 
untimely  or  inappropriate  manner  (e.g.. 
when  dragonflies  would  be  killed  or 
injured  or  their  occupied  habitat  would 
be  degraded  or  rendered  unsuitable); 

(4)  Pesticide  application  in  or  near 
occupied  wetland  that  results  in  the 
destruction,  alteration  or  contamination 
of  the  species'  aquatic  habitat; 


(5)  Herbicide  or  fertilizer  application 
in  or  near  occupied  wetlands  that 
results  in  the  destruction  or  alteration  of 
existing  wetland  vegetation — that  is, 
which  kills  vegetation  upon  which  the 
Hine's  emerald  dragonfly  depends,  or 
causes  nutrient  enrichment  which 
encourages  the  growth  of  invasive  exotic 
plants; 

(6)  Discharges  or  dumping  of  toxic 
chemicals,  silt,  or  other  pollutants  (i.e., 
sewage,  oil  and  gasoline)  into  waters 
used  by  the  species;  and 

(7)  Interstate  and  foreign  commerce 
(commerce  across  State  and 
international  boundaries)  and  import/ 
export  (as  discussed  earlier  in  this 
section)  without  prior  obtainment  of  an 
endangered  species  permit. 

Permits  may  be  issued  to  carry-  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circum.stances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherA'i.se  lawful 
activities. 

Questions  regarding  whether  specific 
activities,  such  as  collecting,  burning, 
mowing  or  pesticide  application,  will 
constitute  a  violation  of  section  9 
should  be  directed  to  the  Field 
supervisor  of  the  appropriate  Service, 
Ecological  Services  Field  office  as 
follows:  in  Illinois,  the  Chicago  Field 
Office,  1000  Hart  Road,  Suite  180, 
Barrington,  II  60010  (708/381-2253); 
and,  in  Wisconsin,  the  Green  Bay  Field 
Office,  1015  Challenger  Court.  Green 
Bay,  \VI  54311  (414/433-3803). 
Requests  for  copies  of  the  regulations 
regarding  listed  wildlife,  and  inquiries 
about  prohibitions  and  permits  may  be 
addressed  to  Chief,  Division  of 
Endangered  Species  (see  Addresses 
section). 

The  known  Hine's  emerald  dragonfly 
populations  are  threatened  by  a 
highway  project  and  a  proposed 
quarrying  operation  in  Illinois,  and 
potentially  threatened  by  commercial 
development  and  orchard  pesticide 
spraying  in  Wisconsin.  Due  to  the  need 
to  make  Federal  funding,  protection, 
and  other  measures  immediately 
available  to  protect  this  species  and  its 
habitat,  the  Service  finds  good  cause  in 
accordance  with  5  U.S.C.  553  (d)(3),  to 
make  this  final  rule  effective  upon 
publication. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 


authority  of  the  National  Environnitintal 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  Section  4(a)  of  the 
Act,  as  amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

References  Cited 

Bick.  G.H.  1983.  Odonata  at  Risk  in  tho 

Conterminous  United  States  and  Cinmdii 
Odonatologica  12:  209-226. 
C:asha«.  E.D.,  and  B.C.  Sims.  1993.  Illinois 
1993  Critical  Habitat  and  Rocovcrk' 
Investigations  for  the  Hine's  Emerald 
Dragonfly  [Somatochlora  hinrana 
Williamson).  Report  prepared  for  the 
U.S.  Fish  and  Wildlife  Scr\i(:e  by  tin- 
Illinois  State  Museum.  Springfield.  IL. 
llpp. 
Cashatt,  E.D..  et.  al.  1992.  Illinois  1992 
Critical  Habitat  and  Recovery 
Investigations  for  the  Hine's  Enier.ild 
Dragonfly.  Report  prepared  for  the  I'.S. 
Fish  and  Wildlife  .Service  by  the  Illinois 
State  Museum.  Springfield.  IL.  20pp.  + 
Appendix. 
Cashatt.  ED.  1991.  A  Vulnerable  spe(  ies:  The 
Ohio  Emerald  Dragonfly.  The  Living 
Museum  53(21:29-30. 
Cashatt,  ED.,  and  T.E.  Vogt.  1990.  The 

Illinois  1990  Status  Survey  for  the  Ohio 
Emerald  Dragonfly  [Somatothlnm 
hineana  Williamson).  Ri-port  prepared 
for  the  U.S.  Fish  and  Wildlife  .Senii.e  In 
the  Illinois  State  Museum,  Springfield. 
IL.  20pp. 
Cashatt.  E.D..  and  T.E.  Vogt.  1991.  The 
Illinois  1991  Sur\'ey  for  the  Hine's 
Emerald  Dragonfly  [Somatochlnm 
/unenna  Williamson).  Prepared  for  the 
U.S.  Fish  and  Wildlife  Service  by  the 
Illinois  State  Museum,  Springfield.  IL. 
and  Wisconsin  Department  of  Natur.il 
Resources.  Bureau  of  Endangered 
Resources,  Madison,  WI.  13pp. 
Montgomery,  BE.  1953.  Notes  and  Reconls  (»f 
Indiana  Odonata,  1951-1952.  Proct^'ding 
of  the  Indiana  Academy  of  S(,ien(e.  {J2: 
200-202. 
Price.  H.F.  1958.  Additional  Notes  on  the 
Dragonflies  of  Northwestern  Ohio.  Oliii) 
lournal  of  Science.  58:  50-62. 
Smith,  W.  1993.  Wisconsin  Endangered  and 
Threatened  Species  Investigation.  Report 
prepared  for  the  U.S.  Fish  and  Wildlife 
Ser\'ice  by  the  Wisconsin  Department  of 
Natural  Resources,  Bureau  of 
Endangered  Species,  Madison,  WI.  Itjip 
Vogt.  T.E.  1991.  Results  of  1991  Status 
Survey  for  Somatochlora  hinfunn 
Williamson  in  Michigan.  Report 
prepared  for  Michigan  Natural  Features 
Inventory,  Mason  Building,  Lansing, 
Michigan,  and  the  U.S.  Fish  and  Wildlife 
Service  by  the  Wisconsin  Di>partnient  of 
Natural  Resources.  Bureau  of 
Endangered  Species,  Madison.  WI.  24pp. 


Vtipt,  T.E..  and  E  D.  Cashatt.  1990.  The  1990 
Wisconsin  Status  Survey  for  the  Ohio 
Emerald  Dragonfly  [Somatochlora 
hineana  Williamson).  Report  prepared 
for  the  U.S.  Fish  and  Wildlife  Sorv  ice  by 
Wisconsin  Department  of  Natural 
Resources,  Bureau  of  Endangered 
Species,  Madison,  WI.  14pp. 

Vogt,  T.E..  and  E.D  Cashatt.  1991.  The 
Wisconsin  1991  Status  Sur\'ey  for  th(v 
Hine's  Emerald  Dragonfly  [Somntochlora 
hiiwuna  Williamson).  Report  prepared 
for  the  U.S.  Fish  and  Wildlife  Senice  bv 
the  Wisconsin  Department  of  Natural 
Resources.  Bureau  of  Endangered 
Resources.  Madison,  WI  and  the  Illinois 
.State  Museum.  .Springfield.  IL.  llpp. 

Williamson,  E.B.  1931.  A  new  North 
American  Somatochlora  (Odonata: 
Corduliidae).  Occasional  Papers  of  the 
Museum  of  ZrH)l()gv.  Universitv  of 
Michigan.  225:  1-8. 

Author 

the  primary  author  of  this  final  rule 
is  Catlita  Shumate  (see  ADDRESSES 


section).  This  final  rule  was  edited  by 
Amelia  Orton-Palmer,  U.S.  Fish  and" 
Wildlife  Service,  Ecological  Services 
Field  Office,  1000  Hart  Road,  Suite  180, 
Barrington,  Illinois  60010,  (708)  381- 
2253  and  Catherine  Carnes,  U.S.  Fi.<:h 
and  Wildlife  Service,  Ecological 
Services  Field  Office,  1015  Challenger 
Court.  Green  Bev.  VVisconsin  54311, 
(414)  433-3803." Everett  D.  Cashatt, 
Zoology  Section,  Illinois  State  Museum, 
Springfield,  Illinois  62706,  (217)  782- 
6689  and  Timothy  E.  Vogt,  The  Nature 
Conservancy,  Rte.l,  Box  53E,  UUin, 
Illinois  62992  (618)  634-9445.  provided 
substantial  information. 

List  uf  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Trni:sportation. 


Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  ot 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U  S.C.  1361-1407;  16  U..S.C. 
1531-1544;  16  U.S.C.  4201-^245;  Hub  L.  99- 
625.  100  .Stat.  3.500;  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphahotical 
order  under  Insects  to  the  List  of 
Endangered  and  Threatened  Wildlife: 


§17.11 
wildlife. 


(h)* 


Endangered  and  threaterad 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation wher^  en- 
dangered or  threat 
ened 


•Status        When  listed 


Critical 
habitat 


Special 

rules 


Insects 


ii^'s  emerald  (Ohio     Somatochlora 
;herald  dragonfly)        hmeana. 


U.S.A.  (IL, 
&  WI). 


IN.  OH.        NA 


573 


NA 


NA 


Piti.d:  January  6.  1995. 
MoUie  H.  Beattic. 

Pit  ^or.  U.S.  Fish  and  IVildlift;  Senicr. 
IFuboc.  95-1983  Filed  1-25-95:  8:45  am] 
3IL  .WG  CODE  4310-6$-P 


s       a       3 


Thursday 
January  26,  1995 


Part  IV 


Department  of  the 
Interior 


Fish  and  Wildlife  Service 


50  CFR  Part  32 

Open  Hunting  Areas;  Bayou  Cocodrie 

National  Wildlife  Refuge,  Louisiana;  Final 

Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildiide  Service 

50  CFR  Part  32 
RIN  1018-ADOO 

Addition  of  Bayou  Cocodrie  National 
Wildlife  Refuge  to  the  List  of  Open 
Areas  for  Hunting  in  Louisiana 

AGENCY:  Fish  and  Wildlife  Service, 
Ulterior  Department. 
ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  adds  Bayou  Cocodrie 
National  Wildlife  Refuge  to  the  list  of 
areas  open  for  upland  j^ame  and  big 
game  hunting  in  Louisiana  along  with 
pertinent  refuge-specific  regulations  for 
such  activities.  The  Service  has 
determined  that  such  use  will  be 
compatible  with  the  purposes  for  which 
the  refuge  was  established.  The  Service 
has  further  determined  that  this  action 
is  in  accordance  with  the  provisions  of 
all  applicable  laws,  is  con.sistent  with 
principles  of  sound  wildlife 
management,  and  is  otherwise  in  the 
public  interest  by  providing  additional 
recreational  opportunities  of  a 
renewable  natural  resource. 
EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  February  27, 1995. 
ADDRESSES:  Assistant  Director — Refuges 
and  Wildlife,  U.S.  Fish  and  Wildlife 
Service.  1849  C  Street  NW.,  MS  670 
ARLSQ,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duncan  L.  Brown,  Esq.,  at  the  address 
above;  Telephone:  703-158-1744. 
SUPPLEMENTARY  INFORMATION:  National 
wildlife  refuges  are  generally  closed  to 
hunting  and  sport  fishing  until  opened 
by  rulemaking.  The  Secretary  of  the 
Interior  (Secretary)  may  open  refuge 
areas  to  hunting  and/or  fishing  upon  a 
determination  that  such  uses  are 
compatible  with  the  purpose(s)  for 
which  the  refuge  was  established,  and 
that  funds  are  available  for 
development,  operation,  and 
mainteii-inv.e  of  a  hunting  or  fishing 
program.  The  action  must  also  be  in 
accordance  with  provisions  of  all  laws 
applicable  to  the  areas,  must  be 
consistent  with  the  principles  of  sound 
wildlife  management,  and  must 
otherwise  be  in  the  public  interest.  This 
rulemaking  opens  Bayou  Cocodrie 
National  VVildlife  Refuge  to  upland 
game  (squirrel,  rabbit,  raccoon,  opossum 
and  coyote)  and  big  game  (white-tailed 
deer)  hunting. 

Request  for  Comments 

A  proposed  rule  was  published  on 
Octolier  21. 1994  (59  FR  5.3.38)  and 


comments  were  solicited  from  the 
public.  No  comments  were  received 
regarding  this  opening. 

Statutory  Authority 

The  National  VVildlife  Refuge  System 
Administration  Act  of  19fi6,  as  amended 
(NWRSAA)  (16  U.S.C.  6fi8dd),  and  the 
Rehjge  Recreation  Act  of  1962  [KRA)  (16 
U  S.C.  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically,  Section  4|d)(l)(A) 
of  the  NWRSAA  authorizes  the 
Secretary  to  permit  the  use  of  any  areas 
within  the  National  Wildlife  Refuge 
System  (Refuge  Sy.stem)  for  any 
purpose,  including  but  not  limited  to 
hunting,  fishing,  public  recreation  and 
accommodations,  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  purposes  for  which 
eat;h  refuge  was  established.  The 
Service  administers  the  Refuge  System 
on  behalf  of  the  Secretary.  The  RRA 
gives  the  Secretary  additional  authority 
to  administer  refuge  areas  within  the 
Refuge  System  for  public  recreation  as 
an  appropriate  incidental  or  secondary 
use  only  to  the  extent  that  it  is 
practicable  and  not  inconsistent  with 
the  primary  purposes  for  which  the 
refuges  were  established.  In  addition, 
prior  to  opening  refuges  to  hunting  or 
fishing  under  this  Act,  the  Secretary  is 
required  to  determine  that  hmds  are 
available  for  the  development, 
operation,  and  maintenan(»of  the 
permitted  forms  of  recreation. 

Opening  Package 

In  preparation  for  this  opening,  the 
refuge  unit  has  included  in  its 
■"openings  package  "  for  Regional  review 
and  approval  from  the  Washington 
Office  the  following  documents:  A 
hunting/fishing  plan;  an  environmental 
assessment;  a  Finding  of  No  Significant 
Impact  (FONSI);  a  Section  7  evaluation 
or  statement,  pursuant  to  the 
Endangered  Species  Act,  that  these 
openings  are  not  likely  to  adversely 
affect  a  listed  species  or  critical  habitat; 
a  letter  of  concunence  from  the  affected 
States:  and  refuge-specifit.  ie';^ula(ions  to 
administer  the  hunts.  Froni  j  review  of 
the  totality  of  these  documents,  the 
Secretary  has  determined  that  the 
opening  of  the  Bayou  Cocodrie  National 
Wildlife  Refuge  to  upland  game  and  big 
game  hunting  is  compatible  with  the 
principles  of  sound  wildlife 
management  and  will  othen*ise  be  in 
the  public  interest. 

In  accordance  with  the  NWRSAA  and 
the  RRA,  the  Secretary  has  also 
determined  that  this  openii^  for  upbnd 
game  and  big  game  hunting  is 
compatible  and  consi.stent  with  the 
primary  purposes  for  which  the  refuge 


was  established,  and  that  funds  aie 
available  to  administer  the  programs.  A 
brief  description  of  the  hunting  program 
is  as  follows: 

Baynu  Cocodrio  X'ational  Wildlife 
Refuge 

Public  Law  101-593,  enacted  by 
Congress  on  November  16, 1990, 
authorized  the  establishment  of  Bavnu 
Cocodrie  National  Wildlife  Refuge 
(NWR).  The  refuge  is  located  in 
Concordia  Parish  in  east  central 
Louisiana.  It  was  established  to  prolect 
some  of  the  last  remaining,  least 
disturbed  bottomland  hardwoods  in  thi' 
Mississippi  River  Delta.  These  forested 
wetlands  represent  one  of  the  most 
valuable  and  productive  wildlife  habitat 
in  the  southeastern  United  States.  The 
stated  purposes  found  at  104  Stat.  2957 
provide  that  the  refuge  purposes  are  (1) 
The  conservation  and  enhancement  of 
wetlands;  (2)  the  general  wildlife 
management  as  a  unit  of  the  Natioii.il 
Wildlife  Refuge  System,  including 
management  for  migratory  birds;  and  (w) 
for  fish  and  wildlife-oriented 
recreational  activities. 

Total  refuge  acreage  is  proposiid  at 
17.269  acres,  including  an  11.230-acn? 
core  tract  formerly  owned  by  The 
Nature  Conservancy.  The  remaining 
6,039  acres  are  adjacent,  privately- 
owned  tracts.  Acquisition  to  date  totals 
9,805  acres  of  the  core  tract.  The  area 
offers  attractive  shallow-water  feeding 
habitat  for  pintails  and  other  dabbling 
duc:ks  such  as  mallards  and  blue-wingnd 
leal,  and  provides  excellent  habitat  for 
resident  game,  including  white-tailed 
deer,  turkeys,  woodcock,  and  grey  and 
fox  squirrels.  The  bottomland 
hardwoods  also  serve  as  both  permanent 
homes  and  migration  habitat  for  many 
species  of  passerine  birds,  including 
.songbirds  and  neotropical  niigranls. 

The  area  has  historically  been  noted 
for  its  excellent  hunting  opportunities 
for  white-tailed  deer  and  small  game 
such  as  rabbits  and  squirrels.  Nearly  all 
of  the  refuge  area  was  leased  by  hunting 
clubs  or  commercial  hunting  enterprises 
prior  to  the  government  obtaining  the 
property.  Based  on  preliminary 
as.scssment  of  the  refuge  and  the 
experience  of  the  local  Louisiana 
Department  of  Wildlife  and  Fisheries 
biologi.st  and  enforcement  personnel,  all 
indications  support  the  fact  that 
relevant  wildlife  populations  are 
sufficient  for  hunting  and  for  other 
rehige  objectives. 

Because  of  the  unpredictable  refuge 
development  timeframe,  the  location  of 
hiture  land  purchases,  and  the  limited 
amount  of  developed  waterfowl  habitat, 
the  initial  hunting  program  will  involve 
only  resident  game  including  white- 
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ailed  deer,  squirrels,  and  rabbits.  A 
Ivatorfowl  hunting  program  is  totally 
dependent  on  the  capability  of  being 
able  to  have  dependable  water  sources 
to  maintain  optimum  water  levels  for 
Vvaterfowl  hunting.  Seasons  and  bag 
limits  for  resident  game  seasons  hunting 
ivill  be  within  the  guidelines 
established  by  the  Louisiana 
Department  of  Wildlife  and  Fisheries, 
but  will  likely  be  more  conservative. 
The  hunting  program  will  be  reviewed 
On  an  annual  basis  and  revisions  will  be 
(nade  accordingly. 

The  sport  hunting  program  will  be 
ttionitored  by  refuge  personnel. 
Currently,  the  refuge  is  operating  at  the 
■'custodial  level"  with  only  one  staff 
member — the  refuge  manager.  Resources 
from  other  refuges  (Tensas  River, 
Catahoula,  and  Lake  Ophelia)  will  be 
Utilized  to  help  administer  the  hunt 
programs. 

To  facilitate  the  distribution  of  news 
releases,  the  refuge  will  maintain  a 
mailing  list  for  newspapers,  local  radio 
and  television  stations.  News  releases 
will  be  developed  announcing  the 
hunting  season  dates,  where  regulations 
can  be  obtained,  and  other  pertinent 
information. 

Opening  the  refuge  to  upland  game 
and  big  game  hunting  has  been  found  to 
3e  compatible  in  a  separate 
compatibility  determination.  This 
determination  noted  that  time  and  zone 
•estrictions  would  be  implemented  as 
land  acquisition  progressed  to  ensure 
continued  compatibility.  A  Section  7 
3Valuation  pursuant  to  the  Endangered 
Species  Act  was  conducted  and  it  was 
ietermined  that  the  hunt  opening  is  not 
ikely  to  adversely  affect  any  Federally 
isted  or  proposed  for  listing  threatened 
)r  endangered  species  or  their  critical 
labitats.  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA).  an 
Environmental  assessment  was  made 
and  a  Finding  of  No  Significant  Impact 
(FONSI)  was  made  regarding  the  hunt. 
Numerous  contacts  were  made 
jhroughout  the  area  of  the  refuge 
ioliciting  comments  on  the  hunting 
plan.  The  Louisiana  Department  of 
Wildlife  and  Fisheries  concurs  and  fully 
upports  the  regulated  recreational 
lunting  program  at  the  refuge. 

The  Service  has  determined  that  there 
'ould  be  sufficient  funds  to  administer 
le  hunt  pursuant  to  the  requirements  of 
[he  Refuge  Recreation  Act.  The  cost  of 
Ihe  hunt  program  is  estimated  to  be 
Approximately  $25,000  for  the  initial 
year  and  $10,000  per  year  thereafter. 
Sufficient  funds  would  be  available 
within  the  refuge  unit  budget  to  operate 
.<»uch  a  hunt.  It  is  estimated,  further,  that 
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10,000  hunter  visits  per  year  would  take 
place. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  part  32  are  found  in  50 
CFR  part  25  and  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1018-0014. 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
programs  in  accordance  with  statutory 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  purposes  for  which  the  areas 
were  established.  The  information 
requested  in  the  application  form  is 
required  to  obtain  a  benefit. 

The  public  reporting  burden  for  the 
application  form  is  estimated  to  average 
six  (6)  minutes  per  respon.se,  including 
time  for  reviewing  in.structions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Dirc(  t  comments 
on  the  burden  estimate  or  any  other 
aspect  of  this  form  to  the  Service 
Information  Collection  Officer,  U.S.  Fish 
and  VVildlife  Service,  1849  C  Street. 
NW.  MS  224  ARLSQ.  Washington.  DC 
20240;  and  the  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project  (1018-0014).  Washington.  DC 
20503. 

Economic  Effect 

This  rulemaking  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866.  In 
addition,  a  review  under  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
scq.)  has  revealed  that  the  rulemaking 
would  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities, 
which  include  busines.ses,  organizations 
or  governmental  jurisdictions.  This  rule 
would  have  minimal  effect  on  such 
entities. 

Federalism 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  qn  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Considerations 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)).  an  environmental 
assessment  has  been  prepared  for  this 


opening.  Based  upon  the  Environmental 
Assessments,  the  Service  issued  a  ' 

Finding  of  No  Significant  Impact  with 
respect  to  the  opening.  A  Section  7 
evaluation  was  prepared  pursuant  to  the 
Endangered  Species  Act  with  a  finding 
that  no  adverse  impact  would  occur  to 
any  identified  threatened  or  endangered 
species. 

Primary  Author 

Duncan  L.  Brown.  E.sq..  Division  of 
Refijges.  U.S.  Fish  and  VVildlife  Service. 
Washington.  DC.  is  the  primary  author 
of  this  rulemaking  document. 

List  of  Subjects  in  50  CFR  Part  32 

Hunting.  Fishing.  Reporting  and 
recordkeeping  requirements.  Wildlifp. 
Wildlife  refuges. 

Accordingly,  part  32  of  chapter  I  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  32— {AMENDED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  IB  U.S.C.  4W)k. 
664.  668dd.  and  715) 

2.  Section  32.7  List  of  refuge  units 
open  to  hunting  and/or  fishing  is 
amended  by  adding  alphabetically 
"Bayou  Cocodrie  National  Wildlife 
Refuge'^  to  the  listing  under  the  .state  of 
Louisiana. 

3.  Section  32.37'Louisiana  is  am.ended 
by  adding  alphabetically  Bayou 
Cocodrie  National  VVildlife  Refuge  to  Ihe 
listing  to  read  as  follows: 

§32.37    Louisiana. 


Bayou  Cocodrie  S'ational  Wildlife 
Refuge 

A  Hunting  of  Migratory  Game  Birds. 
[Reserved.) 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  raccoon,  opossum  and 
coyote  is  permitted  on  designated  areas 
of  tKe  refuge  subject  to  the  following 
condition:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of 
white-tailed  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  <^ollow!ng  condition:  Permits  are 
required.    . 

D.  Spurt  Fishing.  (Reserved.) 

*        •        •         *        * 

Dated:  Dfct-nilHT  16.  1994. 

George  T.  Frampton,  Jr., 

Assistant  Sf^Trtar}-  fnr  Fish  and  Wildlife  and 
Parks. 

IFK  D(k;.  4.1-1  7'H  Fii.'d  1-2.5-95:  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  261 

[Docket  No.  R-S5-1741;  FR-3467-f-02] 

RIN  2502-AG07 

Federally  Assisted  Low  Income 
Housing  Drug  Elimination  Program 

AGENCY:  Office  of  the  Assistant 
Secretary-  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

SUMMARY:  This  final  rule  implements 
the  Assisted  Housing  Drug  Elimination 
Program,  as  authorized  by  the  National 
Affordable  Housing  Art  and  the 
Housing  and  Community  Development 
Act  of  1992.  This  program  authorizes 
HUD  to  make  drug  elimination  grants  to 
owners  of  federally  assisted  low-income 
housing,  while  previously  these  grants 
were  only  available  for  public  housing 
agencies  and  Indian  housing  authorities. 
HUD  will  award  these  grants  for  use  in 
eliminating  drug-related  crime  and  the 
problems  associated  with  it. 
EFFECTIVE  DATE:  February  27, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lessley  Wiles,  Office  of  Multifamily 
Housing  Management,  Operations 
Division,  Room  6176,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  S\V,  Washington,  DC 
20410;  telephone (202)  708-2654.  or 
(202)  708-3938  (TDD  for  speech-  or 
hearing-impaired).  (These  are  not  toll 
free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget,  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501-3520).  and 
assigned  OMB  control  number  2502- 
0476. 

I.  Background 

On  August  9, 1994  (59  FR  40764), 
HUD  published  a  proposed  rule  that 
would  implement  the  Assisted  Housing 
Drug  Elimination  Program,  as 
authorized  by  section  581  of  the 
National  Affordable  Housing  Act  (42 
U.S.C.  11901-11909)  (NAHA),  and  as 
amended  by  section  161  of  the  Housing 
and  Community  Development  Act  of 
1092  (Pub.  L.  102-550,  approved 
October  18, 1992)  (HCDA  1992).  The 


preamble  to  the  proposed  rule  contains 
a  detailed  explanation  of  the  ways  in 
which  NAHA  amended  the  Public 
Housing  Drug  Elimination  Program, 
including  the  addition  of  authorization 
to  make  grants  to  private,  for-profit  and 
nonprofit  owners  of  federally  assisted 
low-income  housing  for  use  in 
eliminating  drug-related  crime.  Section 
581  of  NAHA  also  permits  HUD  to 
establish  other  criteria,  in  addition  to 
those  applicable  to  the  Public  Housing 
Drug  Elimination  Program,  for  the 
evaluation  of  funding  applications 
submitted  by  owners  of  federally 
assisted  low-income  housing. 

HUD  solicited  public  comments  on 
the  proposed  rule.  By  the  expiration  of 
the  public  comment  period  on  October 
11.  1994,  HUD  received  six  comments. 
HUD  carefully  considered  all  the  public 
comments  received,  and  has  decided  to 
make  no  changes  from  the  proposed 
rule.  The  following  section  of  the 
preamble  presents  a  summary  of  the 
comments  received  and  }IbT)"s 
responses  to  those  comments. 

II.  Public  Comment  on  Proposed  Rule 

1.  Two  commenters  suggested 
changes  in  the  selection  criteria 
(§  261.15(a)).  One  commenter  suggested 
that  HUD  should  spei  ifically  target  the 
elderly  and  disabled  as  priority 
populations  due  to  their  special 
vulnerabilifv.  This  commenter  would 
change  §  261. 15(a)(1)  of  the  rule  to 
include  the  vulnerability  of  the 
populations  at  risk  due  to  the  drug- 
related  crimes,  as  well  as  the  extent  of 
the  substance  abuse  in  the  applicant's 
development. 

Another  commenter  suggested  that 
the  order  of  the  criteria  should  be 
changed  to  reflect  different  priorities. 
This  commenter  suggested  that  the  first 
criterion  should  be  the  capability  of  the 
applicant  to  carry  out  the  plan,  rather 
than  the  extent  of  the  drug-related  crime 
problem  in  the  applicant's  development. 
The  commenter  explained  that  this 
would  be  more  effective;  while  "there 
(are)  no  shortage  of  serious  (drug-related 
crime)  problems,  *   *   •  there  are  too 
few  able  organizations  with  effective 
plans  to  make  the  best  use  of  the  meager 
resources  available  to  combat  drugs." 
According  to  this  commenter,  the 
second  criterion  should  be  the  quality  of 
the  plan,  the  third  criterion  should  be 
the  extent  of  local  participation  and 
involvement,  and  the  fourth  criterion 
should  be  the  extent  of  the  drug-related 
crime  problem. 

HUD  Response:  In  the  preamble  to  the 
proposed  rule,  HUD  specifically  invited 
comments  on  additional  criteria  for 
selecting  grant  recipients.  Section  581  of 
NAHA  requires,  however,  that 


additional  criteria  shall  be  designed 
only  to  reflect — (1)  relevant  differences 
between  the  financial  resources  and 
other  characteristics  of  public  housing 
authorities  and  owners  of  federally 
assisted  low-income  housing,  or  (2) 
relevant  differences  between  the 
problem  of  drug-related  crime  in  public 
housing  and  the  problem  of  drug-related 
crime  in  federally  assisted  low-income 
housing.  The  suggestions  by  the 
commenters,  while  having  merit,  do  not 
reflect  these  differences  as  outlined  in 
the  statute. 

With  regard  to  the  priority  of  the 
criteria,  section  5125(b)  of  the  Anti-Drug 
Abuse  Act  of  1988  (42  U.S.C.  11904(b)), 
which  is  the  authorizing  statute  for  this 
drug  elimination  program,  specifies  the 
primary  selection  criteria  for  grants 
under  this  drug  elimination  program. 
This  rule  reflects  the  criteria  in  the 
statute  in  the  order  stated. 

2.  One  commenter  objected  to  the  fa<;t 
that  alcohol  abuse  programs  will  not  be 
eligible  for  funding  under  this  drug 
elimination  program,  due  to  the  specific 
exclusion  of  alcohol  from  the  definition 
of  controlled  substance  in  §261.5.  This 
commenter  asserted  that  "alcohol  is 
increasingly  the  prime  rea.son  for  abuse 
and  other  domestic  problems 
encountered  in  housing  developments," 
and  that  a  drug  elimination  program 
cannot  be  effective  unless  it  addresses 
the  problem  of  alcohol  abuse. 

HUD  Response:  HLID  cannot  include 
alcohol  in  the  definition  of  controlled 
substance  in  §261.5  because  this 
definition  is  statutorily  prescribed. 
Section  5126(1)  of  the  Anti-Drug  Abuse 
Act  of  19B8  (42  U.S.C.  11905(1)) 
incorporates  the  definition  of  controlled, 
substance  as  provided  in  section  102  of 
the  Controlled  Substances  Act  (21 
U.S.C.  802).  This  definition  specifically 
excludes  alcohol.  Therefore,  alcohol 
abu.se  programs  are  not  eligible  for 
funding  under  this  drug  elimination 
program. 

3.  One  commenter  stated  that  HUD 
should  not  encourage  voluntan,'  tenant 
patrols  as  an  eligible  activity 

(§  261.10(b)(5)),  because  they  po.se  an 
unacceptable  risk  of  harm  to  residents 
where  drug-related  crime  is  at  very 
serious  levels.  This  commenter 
explained  that  while  tenant  patrols  may 
be  appropriate  in  areas  with  mild  crime 
problems,  these  areas  are  less  likely  to 
receive  grant  awards  under  this 
program. 

HUD  Response:  HUD  does  not 
encourage  the  use  of  tenant  patrols.  The 
inclusion  of  tenant  patrols  as  an  eligible 
activity,  however,  is  statutorily 
prescribed  in  section  5124(5)  of  the 
Anti-Drug  Abuse  Act  of  1988  (42  U.S.C. 
11903(5)). 
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4.  One  commenter  proposed  that,  in 
keeping  with  HUD's  comprehensive 
ap  jroach  to  solving  drug-related  crime 
pntbiems.  HLT)  should  include  the 
provision  of  new  community  space  as 
eligible  activity  in  §261. io{b)  of  the 
9.  This  commenter  suggested  that  to 
Hiigible  for  funding,  the  applicant 
would  have  to  meet  the  foUovv-ing 
conditions:  (1)  Absence  of  space  on-site; 
(2^  Absence  of  alternative  space  off-site; 
(3)]  HUD  concurs  to  either  the  creation 
of  hew  space  or  taking  a  unit  off-line  for 
thijs  purpose;  (4)  The  space  must  be 
provided  in  turn-key  condition  within 
thiee  months  of  the  first  drawdown  of 
funds;  and  (5)  The  applicant  must 
sp(?cify  a  social  program,  whether 
existing  or  fundable  through  the  grant. 
to  iccompany  the  request  for  new  spcce. 
This  commenter  noted  that  previous 
gr£  nts  have  been  used  to  refurbish 
existing  community  space.     . 

HUD  Response;  Given  the  costs  of 
couMruction  and  the  limited  amourit  of 
fuids  available  under  this  drug 
elimination  program,  HUD  is  not 
encouraging  the  construction  of  new 
bu  Wings.  Rental  or  leasing  of  space 
neiir  the  property,  where  activities  such 
as  I  :lasses  and  counseling  sessions  can 
taka  place,  would  be  a  preferred  option. 
However,  HUD  has  permitted  tlie 
retrofitting  of  existing  available  space  as 
an  eligible  ph)  sii  al  improvement, 
provided  no  units  are  taken  off-line. 
HUD  also  permitted  the  siting  of  a 
sumiussed  mobile  classroom  to  provide 
the|  needed  space,  since  this  involved 
mijiima)  cost. 

3.  One  commenter  raised  two 
concerns  about  the  selection  process  for 
the: drug  elimination  grant  proposals. 
First,  the  commenter  asserted  that 
proposals  are  not  judged  on  the  basis  of 
netjd.  but  on  the  quantity  of  information 
projvided  by  the  applicant.  Specifically, 
thi<>  <:ommenter  asserted  that 
applications  from  areas  of  high  drug- 
reiqted  crime  have  lost  points  for  "lack 
of  (jpime  statistics."  The  commenter 
statjetl  that  the  lack  of  such  data  should 
not  be  a  hindrance  in  determining 
eligibility  for  a  grant,  and  that  other 
support  documentation  should  be 
conjsiidered  if  such  data  is  not  available. 

Sjocond,  this  commenter  expressed 
coniuern  about  unintentional  geographic 
bias  in  awarding  grants  under  drug 
eliniination  programs.  The  commenter 
sugi^ested  that  the  panel  reviewing  the 
grant  applications  should  consist  of 
individuals  from  geographically  diverse 
areas  in  order  to  avoid  this  bias. 

I^D  Response:  In  response  to  fhe 
first  concern,  there  have  been 
;iIlegafions  in  the  past  that  HUD 
diviinded  dnig  grants  to  public  housing 
projects  with  no  evidence  of  drug- 


related  criminal  activity.  Therefore, 
obtaining  specific  statistics  on  the 
extent  of  this  activity  is  necessary  to 
assure  that  the  problems  to  be  addressed 
by  this  program  do,  in  fact,  exist. 

In  response  to  the  second  concern 
about  geographical  bias,  local  HUD 
offices  will  review  and  score 
applications  for  the  Federal  fiscal  year 
(FY)  1995  drug  elimination  grants.  The 
funding,  based  on  scores  received,  will 
take  place  at  geographically  disbursed 
sites.  This  should  reduce  the  pwssibility 
of  bias  in  project  funding  selections. 

6.  Two  commenters  expressed 
concern  with  the  way  the  rule  would 
apply  to  an  applicant  seeking  funding 
for  a  multi-year  project.  One  commenter 
encouraged  HUD  to  streamline  the 
application  process  for  applicants 
seeking  funds  for  a  continuing  program 
activity.  The  rule  provides  that 
applicants  for  grants  to  continue  current 
program  activities  may  appiv  on  the 
same  basis  as  other  applicants 
(§  261.10(b)(7)).  This  commenter 
remarked  that  this  process  is 
burden.some,  and  that  "HUD  offices  will 
effectively  be  discouraged  from 
awarding  continuation  funds."  In  the 
alternative,  this  commenter  suggested 
that  HUD  make  funding  for  subsequent 
years  conditional  upon:  (1)  the 
property's  first  year  score  being 
sufficient  to  earn  an  award  in  fhe 
following  year;  and  (2)  confirmation 
from  the  HUD  drug  grant  coordinator 
that  the  property  is  in  compliance  with 
the  requirements  of  previously  received 
grant  funds. 

The  other  commenter  suggested 
changing  the  grant  term  provisions  in 
§  261.26(b)  to  allow  for  initial  one-vear 
terms,  with  second-  and  third-vear 
extensions.  This  would  allow  (he 
grantee  to  undertake  "ambitious  plans 
without  the  additional  concern  of 
searching  for  additional  funding"  earlv 
in  the  program.  This  commenter  further 
argued  that  a  longer  term  would 
encourage  outside  ftmding.  since  the 
potential  funder  would  have  more  of  a 
performance  record  on  which  to  base  its 
determination. 

HUD  Response:  HUDs  Office  of 
Housing  has  no  assurance  that  it  will 
receive  funds  for  more  than  one  vear. 
Consequently,  the  program  can  only 
permit  funding  for  one  year.  In  addition, 
due  to  the  limitation  on  the  amount  of 
funds  available  in  any  given  vear, 
HUD's  goal  is  to  spread  the  funds  as  far 
as  possible  and  give  all  eligible 
applicants  a  fair  chance  of  receiving 
funding.  Therefore,  each  grant 
application  must  stand  alone,  without 
any  as.sumption  of  additional  funding, 
as  both  commenters  suggested. 


7.  One  commenter  argued  that  the 
maximum  grant  amount  would  have  to 
be  increased.  This  commenter  remarked 
that  vtrhile  security  personnel  are 
eligible  for  funding  under  this  drug 
elimination  program,  the  only  effective 
approach  would  be  to  hire  off-duty 
police.  According  to  the  commenter.  an 
off-duty  police  patrol  would  cost 
approximately  S2{X).000  per  year  (two 
patrol  officers  at  S15  per  hour;  two  8- 
hour  shifts  per  weekday,  three  8-hour 
shifts  on  weekends),  which  may  exceed 
the  maximum  grant  amount. 

HUD  Response:  HUD  does  not 
encourage  hiring  off-duty  police;  rather, 
it  hopts  to  find  other  solutions  to  drug- 
related  criminal  problems  that  are  more 
cost-efltictive.  As  mentioned  above,  the 
limited  amount  of  money  available 
forces  HUD  and  the  applicants  to  seek 
maximum  benefit  from  limited  funds. 

III.  Other  Matters 

Environmental  Impart 

At  the  time  of  the  development  of  the 
proposed  rule,  a  Finding  of  No 
Significant  Impact  w  ith  respect  to  the 
environment  was  made  in  accordance 
with  HUD's  regulations  at  24  CFR  part 
50.  which  implement  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332).  The 
Finding  of  No  Significant  Impact 
remains  applicable  to  this  final  rule  and 
is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Room  10276.  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street.  SW.  Washington. 
DC  20410. 

Regulatory  Flexibility  Act 

The  Secretary .  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  grants  to  eliminate  drug- 
related  crime  in  federally  assisted  low- 
inc;ome  housing.  Although  small  entities 
in  the  form  of  owners  of  federally 
assisted  low-income  housing  could 
participate  in  the  program,  the  rule  is 
not  intended  to  and  would  not  have  a 
significant  economic  impart  on  them. 

Family 

The  General  Counsel,  as  the 
Designated  OfTicial  under  Executive 
Order  12606.  Thp  Family,  has 
determined  that  this  rule  has  the 
potential  for  a  positive,  although 
indirec:t.  impact  on  family  formation. 
maintt!nnnc:e.  and  general  well-being. 
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The  rule  implenionts  a  program  that 
encourages  owners  of  federally  assisted 
low-income  housing  to  develop  a  plan 
for  addressing  the  problem  of  dnig- 
related  crime,  and  makes  available 
grants  to  carry  out  this  plan.  As  such, 
the  program  is  intended  to  improve  the 
quality  of  life  of  federally  assisted  low- 
income  housing  residents,  including 
families,  by  reducing  the  incidence  of 
drug-related  crime.  Accordingly,  since 
any  impact  on  the  family  from  the  rule 
will  be  positive,  no  further  review  is 
considered  necessary. 

Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  Order.  The  program  helps 
combat  serious  drug-related  crime 
problems  in  federally  assisted  low- 
income  housing.  The  rule  generally 
tracks  the  statute  and  involves  little 
implementing  discretion. 

Regulatory  Agenda 

The  rule  was  listed  as  Item  No.  1765 
in  HUD's  Semiannual  Agenda  of 
Regulations  published  on  November  14. 
1994  (59  FR  57632,  57634)  in 
accordance  with  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act. 

Catalog  of  Federal  Domestic  Assistance 

The  program  number  for  this  Assisted 
Housing  Drug  Elimination  Program  is 
14.854. 

List  of  Subjects  in  24  CFR  Part  261 

Drug  abuse.  Drug  traffic  control,  Grant 
programs — housing  and  community 
development.  Grant  programs — low  and 
moderate  income  housing.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  part  261,  consisting  of 
§§  261.1  through  261.29.  is  added  to  24 
CFR  chapter  II.  as  follows: 

PART  261— ASSISTED  HOUSING 
DRUG  ELIMINATION  PROGRAM 

Subpart  A— General 

Sec. 

261.1   Purpose  and  scopn. 

261.5  Definitions. 


Subpart  B— Use  of  Grant  Funds 

261.10  Applicants  and  artiv  itii-s. 
Subpart  C— Application  and  Selection 

261.15  Application  selection  iind 

requirements. 
261.18  Resident  comments  on  grnnt 

application. 

Subpart  D — Grant  Administration 

261.26  Grant  administration. 

261.28  Grantee  reports. 

261.29  Other  federal  requirfmonts. 
Authority:  42  Ll.S.C.  3535(d)  and  11901  ft 

seq. 

Subpart  A — General 

§  261 .1    Purpose  and  scope. 

The  purposes  of  the  Assisted  Housing 
Drug  Elimination  Program  are  to: 

(a)  Eliminate  drug-related  crime  and 
the  problems  associated  with  it  in  and 
around  the  premises  of  federally 
assisted  low-income  housing: 

(b)  Encourage  owners  of  federally 
assisted  low-income  housing  to  develop 
a  plan  that  includes  initiatives  that  can 
be  sustained  over  a  period  of  several 
years  for  addressing  drug-related  crime 
and  the  problems  associated  with  it  in 
and  around  the  premises  of  assisted 
housing  proposed  for  funding  under  this 
part;  and 

(c)  Make  available  federal  grants  to 
help  owners  of  federally  assisted  low- 
income  housing  carry  out  their  plans. 

§261.5    Definitions. 

Act  means  The  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437  et  seq.). 

Chief  executive  officer  oi  a  State  or  a 
unit  of  general  local  government  means 
the  elected  official,  or  the  legally 
designated  official,  who  has  the  primary 
responsibility  for  the  conduct  of  that 
entity's  governmental  affairs.  Examples 
of  the  "chief  executive  officer"  of  a  unit 
of  general  local  government  are:  The 
elected  mayor  of  a  municipality;  the 
elected  county  executive  of  a  county; 
the  chairperson  of  a  county  commission 
or  board  in  a  county  that  has  no  elected 
county  executive;  or  the  official 
designated  pursuant  to  law  by  the 
governing  body  of  the  unit  of  general 
local  government.  The  chief  executive 
officer  of  an  Indian  tribe  is  the  tribal 
governing  official. 

Controlled  substance  means  a  drug  or 
other  substance  or  immediate  precursor 
included  in  schedule  I,  II.  Ill,  IV,  or  V 
of  section  102  of  the  Controlled 
Substances  Act  (21  U.S.C.  802).  The 
term  does  not  include  distilled  spirits, 
wine,  malt  beverages,  or  tobacco  as 
those  terms  are  defined  in  Subtitle  E  of 
the  Internal  Revenue  Code  of  1954. 

Drug  inten'ention  means  a  process  to 
identify  assisted  housing  resident  drug 


users  and  assist  them  in  modilying  iIumt 
behavior  and/or  refer  them  to  drug 
treatment  to  eliminate  drug  abuse. 

Drug  prevention  means  a  pro<;ess  to 
provide  goods  and  services  designed  to 
alter  factors,  including  activities, 
environmental  influences,  risks,  and 
expectations,  that  lead  to  drug  abuse. 

Drug-related  crime  means  tne  illt»g;il 
manufacture,  sale,  distribution,  use  or 
possession  with  intent  to  manulacturt;. 
sell,  distribute,  or  use,  a  controlled 
substance. 

Drug  treatment  means  a  program  for 
the  residents  of  an  applicant's 
development  that  strives  to  end  drug 
abuse  and  to  eliminate  its  negative 
effects  through  rehabilitation  and 
relapse  prevention. 

Federally  assisted  loH'-income 
bousing  (includes  the  term  "a.ssisted 
housing"  as  used  in  this  rule)  means 
housing  assisted  under: 

(1)  Section  221(d)(3),  section  221(d)(4) 
or  236  of  the  National  Housing  Act  (12 
U.S.C.  1701  et  seq.)  (Note:  However, 
section  221(d)(4)  and  section  221(d)(3) 
market  rate  projects  without  project- 
based  assistance  contracts  are  not 
considered  federally  assisted  low- 
income  housing.  Therefore,  section 
22Ud)(4)  and  section  221(d)(3)  mark.'t 
rate  projects  with  tenant-ha':ed 
assistance  contracts  are  not  considert-d 
federally  assisted  low-iiu.ome  housing 
and  are  not  eligible  for  tunding); 

(2)  Section  \0l  of  the  Housing  and 
Urban  Development  Act  of  1965  (12 
U.S.C.  1701s);  or 

(3)  Section  8  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437f 
note)  (not  including  tenant-based 
assistance). 

Governmental  jurisdiction  nuwiis  the 
unit  of  general  local  government.  State, 
or  area  of  operation  of  an  Indian  tribe 
in  which  the  housing  development 
administered  by  the  applicant  is 
located. 

HUD  or  Department  means  the  United 
Slates  Department  of  Housing  and 
Urban  Development. 

In  and  around  means  within,  or 
adjacent  to,  the  physical  boundaries  ol 
a  housing  development. 

Local  law  enforcement  agency  means 
a  police  department,  sheriffs  office,  or 
other  entity  of  the  governmental 
jurisdiction  that  has  law  enforcement 
responsibilities  for  the  community  at 
large,  including  the  housing 
developments  owned  by  the  applicant. 

Problems  associated  with  drug-relnted 
crime  means  the  negative  physical, 
social,  educational  and  economic 
impact  of  drug-related  crime  on  assisted 
housing  residents,  and  the  deterioration 
of  the  assisted  housing  environment 
because  of  drug-related  crime. 
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ifesident  Organization  (BO)  means  an 
inriorporated  or  unincorporated 
nonprofit  organization  or  association 
that  meets  each  of  the  following 
requirements: 

(1)  If  must  be  representative  of  the 
residents  it  purports  to  represent; 

(2J  It  may  represent  residents  in  more 
than  one  housing  development,  but  it 
niiist  fairly  represent  residents  from 
eacjh  development  that  it  represents; 

(S)  It  must  adopt  written  procedures 
prdviding  for  the  election  of  specific 
officers  on  a  regular  basis  (but  at  least 
once  every  three  years);  and 

{^)  It  mu.st  have  a  democratically 
elej;ted  governing  board.  The  voting 
membership  of  the  board  must  consist 
of  residents  of  the  development  or 
developments  that  the  resident 
organization  represents. 

jingle  State  Agency  means  an  agency 
responsible  for  licensing  and  monitoring 
State  or  tribal  drug  abuse  programs. 

State  means  any  of  the  several  States 
of  the  United  States,  the  District  of 
Colombia,  the  Commonwealth  of  Puerto 
Rico,  any  territory  or  possession  of  the 
United  States,  or  any  agency  or 
instrumentality  of  a  State  exclusive  of 
loc^l  governments.  The  term  does  not 
include  any  public  or  Indian  housing 
agency  under  the  United  States  Housing 
ActI  of  1937. 

uait  of  general  local  government 
means  any  city,  county,  town, 
municipality,  township,  parish,  village, 
local  public  authority  or  other  general 
purpose  political  subdivision  of  a  State. 

Subpart  B — Use  of  Grant  Funds 

§261.10    Applicants  and  activities. 

Applicants  and  activities  eligible  for 
funding  under  the  Assisted  Housing 
DruJB  Elimination  Program  are  listed  in 
this  section.  The  applicants  and 
activities  eligible  under  any  particular 
fimding  round  may  be  limited  in  a 
Notice  of  Funding  Availability  (NOFA) 
published  in  the  Federal  Register. 
Additional  details  concerning  eligible 
and  ineligible  applicants  and  activities 
will  also  be  published  in  the  NOFAs  for 
thisi  program. 

(^  Eligible  applicants.  The  applicant 
must  be  the  owner  of  a  federally  assisted 
lovvt-income  housing  project  under: 

(1)  Section  221(d)(3),  section  221(d)(4) 
or  236  of  the  National  Housing  Act 
(Note:  However,  section  221(d)(4)  and 
sectjon  221(d)(3)  market  rate  projects 
without  project-based  assistance 
contracts  are  not  considered  federally 
assisted  low-income  housing.  Therefore, 
sect  on  221(d)(4)  and  section  221(d)(3) 
marcel  rate  projects  with  tenant-based 
iissii;|ance  contracts  are  not  considered 


federally  assisted  low-income  housing 
and  are  not  eligible  for  funding.); 

(2)  Section  101  of  the  Housing  and 
Urban  Development  Act  of  1965;  or 

(3)  Section  8  of  the  United  States 
Housing  Act  of  1937  (not  including 
tenant-based  assistance). 

(b)  Eligible  activities.  An  application 
for  funding  under  this  program  may  be 
for  one  or  more  of  the  following  eligible 
activities,  as  further  specified  in 
program  NOFAs: 

(1)  Employment  of  security  personnel. 

(2)  Reimbursement  of  local  law 
enforcement  agencies  for  additional 
security  and  protective  services. 

(3)  Physical  improvements  to  enhance 
security. 

(4)  Employment  of  one  or  more 
individuals: 

(i)  To  investigate  drug-related  crime, 
and  the  problems  associated  with  it,  on 
or  about  the  real  property  comprising 
any  federally  assisted  low-income 
housing  project;  and 

(ii)  To  provide  evidence  relating  to 
such  crime  in  any  administrative  or 
judicial  proceeding. 

(5)  The  provision  of  training, 
communications  equipment,  and  other 
related  equipment  for  u!?e  by  voluntary 
tenant  patrols  acting  in  cooperation 
with  local  law  enforcement  officials. 

(6)  Drug-abuse  prevention, 
intervention  and  treatment  programs  to 
reduce  the  use  of  drugs. 

(7)  Continuation  of  current  program 
activities.  Current  or  previous  Assisted 
Housing  Drug  Elimination  Program 
grant  recipients  who  are  eligible  under 

§  261.10(a)  of  this  subpart  may  apply,  on 
the  same  basis  as  other  applicants,  for 
grants  to  continue  their  grant  activities 
or  implement  other  program  activities. 
The  Department  will  evaluate  an 
applicant's  performance  under  any 
previous  Drug  Elimination  Program 
grants  within  the  past  five  years.  Subject 
to  evaluation  and  review  are  the 
applicant's  financial  and  program 
performance;  reporting  and  special 
condition  compliance;  accomplishment 
of  stated  goals  and  objectives  under  the 
previous  grant;  and  program 
adjustments.made  in  response  to 
previous  ineffective  performance.  If  the 
evaluation  discloses  a  pattern  under 
past  grants  of  ineffective  performances 
with  no  corrective  measures  attempted, 
it  will  result  in  a  deduction  of  points 
from  the  current  application.  Since  this 
is  a  competitive  program,  HUD  does  not 
guarantee  continued  funding  of  any 
previously  funded  Drug  Elimination 
Program  grant. 


Subpart  C— Application  and  Selection 

§  261 .1 5    Application  selection  and 
requirements. 

(a)  Selection  critena.  HUD  will  review 
each  application  that  it  determines 
meets  the  requirements  of  this  part  and 
assign  points  in  accordance  with  the 
selection  criteria.  The  number  of  points 
that  an  application  receives  will  depend 
on  the  extent  to  which  the  application 

is  responsive  to  the  information 
requested  in  Notices  of  Funding 
Availability  (NOFAs)  published  for  this 
program.  Each  application  submitted  for 
a  grant  under  this  part  will  be  evaluated 
on  the  basis  of  the  following  selection 
criteria: 

(1)  First  criterion:  The  extent  of  the 
drug-related  crime  problem  in  the 
applicant's  development  or 
developments  proposed  for  assistance. 

(2)  Second  criterion:  The  quality  of 
the  plan  to  address  the  crime  problem 
in  the  developments  proposed  for 
assistance,  including  the  extent  to 
which  the  plan  includes  initiatives  that 
can  be  sustained  over  a  period  of  several 
years. 

(3)  Third  criterion:  The  capability  of 
the  applicant  to  carry  out  the  plan. 

(4)  Fourth  criterion:  The  extent  to 
which  tenants,  the  local  government 
and  the  local  community  support  and 
participate  in  the  design  and 
implementation  of  the  activities 
proposed  to  be  funded  under  the 
application. 

(b)  Plan  requirement.  Each 
application  must  include  a  plan  for 
addressing  the  problem  of  drug-related 
crime  and  the  problems  associated  with 
drug-related  crime  on  the  premises  of 
the  housing  for  which  the  appjication  is 
being  submitted.  For  applications  that 
cover  more  than  one  housing 
development,  the  plan  does  not  have  to 
address  each  development  separately  if 
the  same  activities  will  apply  to  each 
development.  Only  where  program 
activities  will  differ  from  one 
development  to  another  must  the  plan 
address  each  development  separ.^tely. 

(c)  Notice  of  Funding  Avaifahtllty' 
HUD  will  publish  Notices  of  Funding 
Availability  (NOFAs)  in  the  Federal 
Register,  as  appropriate,  to  inform  the 
public  of  the  availability  of  grant 
amounts  under  this  part.  NOFAs  will 
provide  specific  guidance  with  respect 
to  the  grant  process,  including  the     ^ 
deadlines  for  the  submission  of  grant 
applications;  the  limits  (if  any)  on 
maximum  grant  amounts;  the  eligible 
applicants  and  activities;  the 
information  that  must  be  submitted  to 
permit  HUD  to  score  each  of  the 
selection  criteria;  the  maximum  nunil)ei 
of  points  to  he  awarded  for  each 
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selection  criterion;  the  contents  of  the 
plan  for  addressing  the  problem  of  drug- 
related  crinte  that  must  be  included 
with  the  application;  the  listing  of  any 
certifications  and  assurances  that  must 
be  submitted  with  the  npplic^ation;  and 
the  process  for  ranking  and  selecting 
applicants.  NOFAs  will  also  include  any 
additional  information,  factors,  and 
requirements  that  the  Department  has 
determined  to  be  necessary  and 
appropriate  to  provide  for  the 
implementation  and  administration  of 
the  program  under  this  part. 

(Approved  by  the  Office  of  Managen»ent  and 
Budget  under  control  number  2.'>02-0476.) 

(d)  Environmental  review.  Grants 
under  this  part  are  categorically 
excluded  from  review  under  the 
National  Environmental  Polij.-y  Ai,t  of 
1969  (NEPA)(42  U.S.C.  4321).  in 
accordance  with  24  CFR  50.20(p). 
However,  prior  to  an  a.vard  of  grant 
funds  under  this  part.  HIJD  will  perform 
an  environmental  review  to  the  extent 
required  by  HUD's  environmental 
regulations  at  24  CFR  part  50,  including 
the  applicable  related  authorities  at  24 
CFR  50.4. 

§261.18    Pesident  comments  on  grant 
application. 

The  applicant  must  provide  the 
residents  of  developments  proposed  for 
funding  under  this  part,  as  well  as  any 
resident  organizations  that  represent 
those  residents,  with  a  reasonable 
opportunity  to  comment  on  its 
application  for  funding  under  this 
program.  The  applicant  must  give  these 
comments  careful  consideration  in 
developing  its  plan  and  application  as 
well  as  in  the  implementation  of  funded 
programs.  Copies  of  all  written 
comments  submitted  mu.st  be 
maintained  by  the  grantee  for  three 
years. 

Subpart  0 — Grant  Administration 

§  261 .26    Grant  administration. 

(a)  General.  Each  grantee  is 
responsible  for  ensuring  that  grant  funds 
are  administered  in  acxordance  with  the 
requirements  of  this  part,  any  Notice  of 
Funding  Availability  (NOFA)  issued  for 
this  program,  24  CFR  part  85,  applicable 
laws  and  regulations,  applicable  OMB 
circulars,  HUD  fiscal  and  audit  controls, 
grant  agreements,  grant  special 
conditions,  the  grantee's  approved 
budget  (SF-424A),  budget  narrative, 
plan,  and  activity  timetable. 

(b)  Grant  term  extensions. — (1)  Grant 
term.  Terms  of  the  grant  agreement  niay 
not  exceed  12  months,  unless  an 
extension  is  approved  by  the  local  HUD 
Olfice.  The  maximum  extension 
allowable  for  any  grant  is  6  month.s.  Any 


funds  not  expended  at  the  end  of  the 
grant  term  shall  be  remitted  to  HUD. 

(2)  Extension.  Grantees  may  be 
granted  an  extension  of  the  grant  term 
in  response  to  a  written  request  for  an 
extension  stating  the  need  for  the 
extension  and  indicating  the  additional 
time  required. 

(3)  Receipt.  The  request  must  lie 
received  by  the  local  HUD  Office  before 
the  termination  of  the  grant,  and 
requires  approval  by  the  local  HUD 
Office  with  jurisdiction  over  the  grantee. 

(4)  Term.  The  maximum  extension 
allowable  for  any  program  period  is  6 
months.  Requests  for  retroactive 
extension  of  program  periods  will  not  be 
considered.  Only  one  extension  will  be 
permitted.  Extensions  will  only  Iw 
considered  if  the  extension  criteria  of 
paragraph  (b)(5)  of  this  section  are  met 
by  the  grantee  at  the  time  the  request  for 
the  extension  of  the  deadline  is 
submitted  for  approval. 

(5)  Extension  criteria.  The  following 
criteria  must  be  met  by  the  grantee 
when  submitting  a  request  to  extend  the 
expenditure  deadline  for  a  program  or 
set  of  programs. 

(i)  Financial  status  reports.  There 
must  be  on  file  with  the  local  HUD 
Office  current  and  acceptable  Financial 
Status  Reports.  SF-269As. 

(ii)  Grant  agreement  special 
conditions.  All  grant  agreement  special 
conditions  must  be  satisfied  except 
tho.se  conditions  that  must  be  fulfilled 
in  the  remaining  period  of  the  grant. 
This  al.so  includes  the  performance  and 
resolution  of  audit  findings  in  a  timely 
manner. 

(iii)  Justification.  A  narrative 
iu.stification  must  be  submitted  with  the 
program  extension  request.  Complete 
details  must  be  provided,  including  the 
circumstances  which  require  the 
proposed  extension,  and  explanation  of 
the  impact  of  denving  the  request. 

(6)  HUD  action'The  local  HUD  Office 
will  attempt  to  take  action  on  an 
extension  request  within  15  working 
days  after  receipt  of  the  request. 

(c)  Duplication  of  funds.  To  prevent 
duplicate  fundingof  any  artivity.  the 
grantee  must  establish  controls  to  assure 
that  an  activity  or  program  that  is 
funded  by  other  HUD  programs,  or 
programs  of  other  Federal  agencies, 
shall  not  also  be  funded  by  the  Drug 
Elimination  Program.  The  grantee  must 
establish  an  auditable  system  to  provide 
adequate  c-iccountability  for  funds  that  it 
has  been  awarded.  The  grantee  is 
responsible  for  ensuring  that  there  is  no 
duplication  of  funds. 

(d)  Insurance.  Each  grantee  is 
required  to  obtain  adequate  insurance 
caverage  to  protect  itself  against  any 
potential  liability  arising  out  of  the 


eligible  aciivities  under  this  part.  In 
particular,  applicants  are  required  to 
assess  their  potential  liability  arising  out 
of  the  employment  or  contrading  of 
security  personnel,  law  enforcement 
personnel,  investigators,  and  dnig 
treatment  providers,  and  the 
establishment  of  voluntary  tenant 
patrols:  to  evaluate  the  qualifications 
and  training  of  the  individuals  or  firms 
undertaking  these  functions:  and  to 
consider  any  limitations  on  liability 
under  State  or  local  law.  Grantees  are 
required  to  obtain  liability  insurance  to 
protect  the  members  of  the  voluntary 
tenant  patrol  against  potential  liability 
as  a  result  of  the  patrol's  activities  under 
§  261.10(b)(5).  Voluntary  tenant  patrol 
liability  insurance  costs  are  eligible 
program  expenses.  Subgrantees  are 
required  to  obtain  their  own  liability 
insurance. 

(e)  Failure  to  implement  program.  If 
the  grant  plan,  approved  budget  and 
timetable,  as  described  in  the  approved 
application,  are  not  operational  within 
60  days  of  the  grant  agreement  date,  the 
grantee  must  report  by  letter  to  the  local 
HUD  Office  the  steps  being  taken  to 
initiate  the  plan  and  timetable,  the 
reason  for  the  delay,  and  the  expeiied 
starting  date.  Any  timetable  revisions 
which  resulted  from  the  delay  must  be 
included.  The  local  HUD  Office  will 
detennine  if  the  delay  is  acceptable, 
approve/disapprove  the  revised  plan 
and  timetable,  and  take  any  additional 
appropriate  ac-tion. 

(0  Sanctions.  (1)  HUD  may  impose 
sanctions  if  the  grantee: 

(i)  Is  not  complying  with  the 
requirements  of  this  part  or  of  other 
applicable  Federal  law; 

(ii)  Fails  to  make  satisfactory  progress 
toward  its  drug  elimination  goals,  as 
specified  in  its  plan  and  as  refiected  in 
its  performance  and  financial  .status 
reports  under  §  261.28; 

(iii)  Does  not  establish  procedures 
that  will  minimize  the  time  elapsing 
between  drawdowns  and 
disbursements; 

(iv)  Does  not  adhere  to  grant 
agreement  requirements  or  special 
conditions; 

(v)  Proposes  substantial  plan  changes 
to  the  e.xfent  that,  if  originally 
submitted,  would  have  resulted  in  the 
application  not  being  selected  for 
funding; 

(vi)  Engages  in  the  improper  award  or 
administration  of  grant  subcontracts; 

(vii)  Does  not  sunmit  reports:  or 

(viii)  Files  a  false  certification. 

(2)  HUD  may  impose  the  following 
sanctions: 

(i)  Temporarily  withhold  cash 
payments  pending  correction  of  the 
deficiency  by  the  grantee  orsubgranfee; 
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(ii)  Disallow  all  or  part  of  the  co.st  of 
1 1  e  activity  or  action  not  in  compliance: 

(iii)  Wholly  or  partly  suspend  or 
terminate  the  current  award  for  the 
grantee's  or  subgrantee's  program: 

(iv)  Require  that  some  or  all  of  the 
grant  amounts  be  remitted  to  HUD; 

(v)  Condition  a  future  grant  and  elect 
not  to  provide  future  grant  fimds  to  the 
grantee  until  appropriate  actions  are 
taken  to  ensure  compliance; 

(vi)  Withhold  further  awards  for  the 
program;  or 

(vii)  Take  other  remedies  that  may  be 
legally  available. 

(Approved  by  the  Office  of  Management  and 
•   Budget  under  control  number  2502-0476). 

§261.28    Grantee  reports. 

Grantees  are  responsible  for  managing 
the  day-to-day  operations  of  grant  and 
subgrant  supported  activities.  Grantees 
must  monitor  grant  and  subgrant 
supported  activities  to  assure 
compliance  with  applicable  Federal 
requirements  and  that  performance 
gpals  are  being  achieved.  Grantee 
monitoring  must  cover  each  program, 
function,  or  activity  of  the  grant. 

(a)  Final  performance  report — (1) 
Evaluation.  Grantees  are  required  to 
provide  the  local  HUD  Office  with  a 
final  cumulative  performance  report 
that  evaluates  the  grantee's  overall 
performance  against  its  plan.  This  report 
shall  include  in  summary  form  (but  is 
not  limited  to)  the  following:  Any 
change  or  lack  of  change  in  crime 
statistics  or  other  indicators  drawn  from 
the  applicant's  plan  assessment  (such  as 
vandalism,  etc.)  and  an  explanation  of 
any  difference;  successful  completion  of 
any  of  the  strategy  components 
identified  in  the  applicant's  plan:  a 
discussion  of  any  problems  encountered 
in  implementing  the  plan  and  how  they 
were  addressed:  an  evaluation  of 
whether  the  rate  of  progress  meets 
expectations:  a  discussion  of  the 
grantee's  efforts  in  encouraging  resident 
participation;  and  a  description  of  any 
other  programs  that  may  have  been 
initiated,  expanded  or  deleted  as  a 
result  of  the  plan,  with  an  identification 
of  the  re.sources  and  the  number  of 
people  involved  in  the  programs  and 
their  relation  to  the  plan. 

(2)  Reportinf-  period.  The  final 
performance  report  shall  cover  the 
period  from  the  date  of  the  grant 
agreement  to  the  termination  date  of  the 
grant  agreement.  The  report  is  due  to  the 
local  HUD  Office  within  90  days  after 
termination  of  the  grant  agreement. 

(b)  Semi-annual  financial  status 
reporting  requirements— (\]  Form.  The 
grantee  shall  provide  a  semi-annual 
financial  status  report.  The  grantee  .shall 
u<«)  the  SF-269A,  Financial  Status 
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Report— Long  Form,  to  report  the  status 
of  funds  for  nonconstruction  programs. 
The  grantee  .shall  use  SF-2fi9A,  Block 
12,  "Remarks,"  to  report  on  the  status  of 
programs,  functions,  or  activities  within 
the  program. 

(2)  Reporting  period.  Semi-annual 
financial  status  reports  (SF-269A) 
covering  the  first  180  days  of  funded 
activities  must  be  submitted  to  the  local 
HUD  Office  between  190  and  210  days 
after  the  date  of  the  grant  agreement.  If 
the  SF-269A  is  not  received  on  or 
before  the  due  date  (210  days  after  the 
date  of  the  grant  agreement)  by  the  local 
HUD  Office,  grant  funds  will  not  be 
advanced  until  the  reports  are  received. 

(c)  Final  financial  status  report  (SF- 
269A) — (1)  Cumulative  summary:  The 
final  report  will  be  a  cumulative 
summ^  of  expenditures  to  date  and 
must  indicate  the  exact  balance  of 
unexpended  fund.s.  The  grantee  must 
remit  all  Drug  Elimination  Program 
funds  (including  any  unexpended 
funds)  owed  to  HUD  within  90  days 
after  the  termination  of  the  grant 
agreement. 

(2)  Reporting  period.  The  final 
financial  status  report  shall  cover  the 
period  from  the  date  of  the  grant 
agreement  to  the  termination  date  of  the 
grant  agreement.  The  report  is  due  to  the 
local  HUD  Office  within  90  days  after 
the  termination  of  the  grant  agreement. 

(d)  Report  submission.  The  grantee 
shall  submit  all  required  reports  to  the 
local  HUD  Office. 

(Approved  by  the  Office  of  Management  and 
Budpn  under  conUx)!  number  2502-04 7fi). 

§  261 .29    Other  federal  requirements. 

Use  of  grant  funds  requires 
compliance  with  the  following 
additional  Federal  requirements: 

(a)  Labor  standards.  (1)  Where  grant 
funds  are  used  to  undertake  physical 
improvements  to  increase  security 
under  §  261.10(b)(3).  the  following  labor 
standards  apply: 

(i)  The  grantee  and  its  contractors  and 
subcontractors  must  pay  the  following 
prevailing  wage  rates,  and  must  comply 
with  all  related  rules,  regulations  and 
reouirements: 

(A)  For  laborers  and  mechanics 
employed  in  the  program,  the  wage  rate 
determined  by  the  Secretary  of  Labor 
pursuant  to  the  Davis-Bacon  Act  (40 
U.S.C.  276a  et  seq.)  to  be  prevailing  in 
the  locality  with  respect  to  such  trades: 

(B)  For  laborers  and  mechanics 
employed  in  carr>'ing  out  non-routine 
maintenance  in  the  program,  the  HUD- 
determined  prevailing  wage  rate.  As 
used  in  this  paragraph  (a),  non-routine 
maintenance  means  work  items  that 
ordinarily  would  be  performed  on  a 
regular  basis  in  the  course  of  upkeep  of 


a  property,  but  have  become  substantial 
in  scope  because  they  have  been  put  off. 
and  that  involve  expenditures  that 
would  otherwise  materially  distort  the 
level  trend  of  maintenance  expenses. 
Non-routine  maintenance  may  include 
replacement  of  equipment  and  materials 
rendered  unsatisfactory  because  of 
normal  wear  and  tear  by  items  of 
substantially  the  same  kind.  Work  that 
constitutes  reconstruction,  a  substantial 
improvement  in  the  quality  or  kind  of 
original  equipment  and  materials,  or 
remodeling  that  alters  the  nature  or  type 
of  housing  units  is  not  non-routine 
maintenance. 

(ii)  The  employment  of  laborers  and 
mechanics  is  subject  to  the  provisions  of 
the  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C.  327-333). 

(2)  The  provisions  of  paragraph  (a)(1) 
of  this  section  shall  not  apply  to  labor 
contributed  under  the  following 
circumstances: 

(i)  Upon  the  request  of  any  resident 
organization.  HLT)  may.  subject  to 
applicable  collective  bargaining 
agreements,  permit  residents  to 
volunteer  a  portion  of  their  labor: 

(ii)  An  individual  may  volunteer  to 
perform  servic;es  if: 

(A)  The  individual  does  not  receive 
compensation  for  the  voluntary  services, 
or  is  paid  expenses,  reasonable  benefits, 
or  a  nominal  fee  for  voluntary  services; 
and 

(B)  Is  not  otherwise  employed  at  any 
time  in  the  work  subject  to  paragraph 
(a)(l)(i)  (A)  or  (B)  of  this  .section. 

(b)  Nondiscrimination  and  equal 
opportunity.  The  following 
nondiscrimination  and  equal 
opportunity  requirements  apply  to  this 
program: 

(l)The  requirements  of  The  Fair 
Housing  Act  (42  U.S.C.  3601-19)  and 
implementing  regulations  issued  at  24 
CFR  part  100:  Executive  Order  11063 
(Equal  Opportunity  in  Housing)  and 
implementing  regulations  at  24  CFR  part 
107:  and  Title  VI  of  the  Civil  Rights  Act 
of  1964  (42  U.S.C.  2000d-2000d^) 
(Nondiscrimination  in  Federally 
Assisted  Programs)  and  implementing 
regulations  i.ssued  at  24  CFR  part  1: 

(2)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U.S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  part  146.  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
-section  504  of  the  Rehabilitation  j\ct  of 
1973  (29  U.S.C.  794)  and  implementing 
regulations  at  24  CFR  part  8; 

(3)  The  requirements  of  Executive 
Order  11246  (Equal  Employment 
Opportunity)  and  the  regulations  issued 
under  the  Ordt-r  at  4 1  CFR  chapter  60: 
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(4)  The  requirements  of  section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968  (12  U.S.C.  1701u) 
(Employment  Opportunities  for  Lower 
Income  Persons  in  Connection  with 
Assisted  Projects);  and  implementing 
regulations  at  24  CFV.  part  135;  and 

(5)  The  requirements  of  Executive 
Orders  11625. 12432. and  12138. 
Consistent  with  HUD's  responsihiHties 
under  these  Orders,  recipients  must 
make  efforts  to  encourage  the  use  of 
minority  and  women's  business 
enterprises  in  connection  with  funded 
activities. 

(c)  Use  of  debarred,  suspended,  or 
ineligible  contractors.  Use  of  grant  funds 
under  this  program  requires  compHance 
with  the  provisions  of  24  CFR  part  24 
relating  to  the  employment,  engagement 
of  services,  awarding  of  contracts,  or 
funding  of  any  contractors  or 
subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

(d)  Flood  insurance.  Grants  will  not 
be  awarded  for  proposed  activities  that 
involve  acquisition,  construction, 
reconstruction,  repair,  or  improvement 
of  a  building  or  mobile  home  located  in 
an  area  that  has  been  identihed  by  the 
Federal  Emergency  Management  Agency 
(FEMA)  as  having  special  flood  hazards 
unless: 

(1)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  in 
accordance  with  44  CFR  parts  59-79;  or 

(2)  Less  than  a  year  has  passed  since 
FEMA  notification  to  the  community 
regarding  such  hazards;  and 

(3)  Flood  insurance  on  the  structure  is 
obtained  in  accordance  with  section 
102(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (42  U.S.C.  4001). 

(e)  Lead-based  paint.  The  provisions 
of  section  302  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C 
4821-4846)  and  implementing 
regulations  at  24  CFR  part  965,  subpart 
H  (51  FR  27789-27791,  August  1. 1986) 
apply  to  activities  under  this  program  as 
set  out  below.  This  section  is 
promulgated  pursuant  to  the  authority 


granted  in  24  CFR  35.24(b)(4)  and 
supersedes,  with  respect  to  all  housing 
to  which  it  applies,  the  requirements 
(not  including  deHnitions)  prescribed  by 
subpart  C  of  24  CFR  part  35. 

(1)  Applicability.  The  provisions  of 
this  section  shall  apply  to  all  housing 
constructed  or  substantially 
rehabilitated  before  January  1, 1978,  and 
for  which  assistance  under  this  part  is 
being  used  for  physical  improvements 
to  enhance  security  under 

§  261.10(b)(3). 

(2)  Definitions.  The  term  applicable 
surfaces  means  all  intact  and  nonintart 
interior  and  exterior  painted  surfaces  of 
a  residential  structure. 

(3)  Exceptions.  The  following 
activities  are  not  covered  by  this 
.section: 

(i)  Installation  of  security  devices; 

(ii)  Other  similar  types  of  single- 
purpose  programs  that  do  not  involve 
physical  repairs  or  remodeling  of 
applicable  surfaces  of  residential 
structures;  or 

(iii)  Any  non-single  purpose 
rehabilitation  that  does  not  involve 
applicable  surfaces  and  that  does  not 
exceed  $3,000  per  unit. 

(f)  Conflicts  of  interest.  No  person,  as 
described  in  paragraphs  (0(1)  and  (2)  of 
this  section,  may  obtain  a  personal  or 
hnancial  interest  or  benefit  horn  an 
activity  funded  under  this  program,  or 
have  an  interest  in  any  contract, 
subcontract,  or  agreement  with  respect 
thereto,  or  the  proceeds  thereunder, 
either  for  him  or  herself  or  for  those 
with  whom  he  or  she  has  family  or 
business  ties,  during  his  or  her  tenure, 
or  for  one  year  thereafter 

(1)  Who  is  an  employee,  agent. 
consultant,  officer,  or  elected  or 
appointed  official  of  the  grantee  that 
receives  assistance  under  the  program 
and  who  exercises  or  has  exercised  any 
functions  or  responsibilities  with 
respect  to  assisted  activities;  or 

(2)  Who  is  in  a  position  to  participate 
in  a  decision  making  process  or  gain 
inside  information  with  regard  to  .such 
activities. 


(g)  Drug  Free  Workplace  Act  of  1 988. 
The  requirements  of  the  Drug-Free 
Workplace  Act  of  1988  at  24  CFR  part 
24.  subpart  F  apply  to  this  program. 

(h)  Anti-lobbying  provisions  under 
section  319.  The  use  of  funds  under  this 
part  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1990 
(31  U.S.C.  1352),  and  implementing 
regulations  at  24  CFR  part  87.  These 
authorities  prohibit  recipients  and 
subrecipients  of  Federal  contracts, 
grants,  cooperative  agreements,  and 
loans  from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants. 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance.  However,  since 
grantees  sometimes  may  expect  to 
receive  additional  grant  funds  through 
reallocations,  all  potential  grantees  are 
required  to  submit  the  certification,  and 
to  make  the  required  disclosure  if  the 
grant  amount  exceeds  $100,000.  The 
law  provides  substantial  monetary 
penalties  for  failure  to  file  the  required 
certification  or  disclosure. 

(i)  Intergovernmental  review.  The 
requirements  of  Executive  Order  12372 
and  the  regulations  issued  under  the 
order  at  24  CFR  part  52.  to  the  extent 
provided  by  Federal  Register  notice  in 
accordance  with  24  CFR  52.3  apply  to 
this  program. 

Dated:  )anuary  19, 1995. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 

Housing  Commissioner. 

|FR  Doc.  95-1932  Filed  1-25-95;  8:45  am! 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  335 

[Docket  No.  93-026-1] 

RIN  0579-AA61 

Introduction  of  Nonindigenous 
Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Proposed  rule  and  notice  of 
public  hearings. 

summary:  We  are  proposing  to  establish 
comprehensive  regulations  governing 
the  introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  certain  nonindigenous 
organisms.  This  action  appears  to  be 
necessary  because  the  plant  pest 
regulations  under  which  the  movement 
of  certain  nonindigenous  organisms  are 
currently  regulated  do  not  adequately 
address  the  introduction  of 
nonindigenous  organisms  that  may 
potentially  be  plant  pests.  The  proposed 
regulations  would  provide  a  means  of 
screening  certain  nonindigenous 
organisms  prior  to  their  introduction  to 
determine  the  potential  plant  pest  risk 
associated  with  a  particular 
introduction. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
March  27. 1995.  We  will  also  consider 
comments  made  at  public  hearings  to  be 
hold  on  March  6. 1995.  in  Kansas  City, 
MO;  March  7. 1995,  in  Sacramento.  CA; 
and  March  10. 1995.  in  Washington.  DC. 
Each  pubhc  hearing  will  begin  at  10 
a.m.  and  is  scheduled  to  end  at  5:00 
p.m. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  USDA,  P.O.  Drawer  810, 
Riverdale.  MD  20738.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
026-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  e.xcept  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room.  The  public 
hearings  will  be  held  at  the  following 
locations: 

1  Kansas  City:  Kansas  City  Airport 
Marriott.  775  Brasilia  Avenue,  Kansas 
City,  MO; 


2.  Sacramento:  Holiday  Inn  Holidome. 
5321  Date  Avenue.  Sacramento,  CA; 

3.  Washington.  DC:  Jefferson 
Auditorium.  U.S.  Department  of 
Agriculture.  South  Building.  14th 
Street  and  Independence  Avenue 
SW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Matthew  H.  Royer,  Chief  Operations 
Officer,  Biological  Assessment  and 
Taxonomic  Support.  Operational 
Support.  Plant  Protection  and 
Quarantine.  APHIS.  USDA,  P.O.  Drawer 
810.  Riverdale,  MD  20738.  The 
telephone  number  for  the  agency 
contact  will  change  when  agency  offices 
in  Hyattsville.  MD.  move  to  Riverdale. 
MD,  during  February.  Telephone:  (301) 
436-8896  (Hyattsville);  (301)  734-8896 
(Riverdale). 

SUPPLEMENTARY  INFORMATION: 

Public  Hearings 

Public  hearings  are  scheduled  to  be 
held  in  Kansas  City,  MO,  on  March  6, 
1995;  in  Sacramento.  CA,  on  March  7. 
1995;  and  in  Washington,  DC,  on  March 
10.  1995. 

A  representative  of  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS),  U.S.  Department  of  Agriculture 
(USDA),  will  preside  at  each  public 
hearing.  Any  interested  person  may 
appear  and  may  be  heard  in  person,  by 
attorney,  or  by  other  representative. 
Written  statements  may  be  submitted 
and  will  be  made  part  of  the  meeting 
record.  Persons  who  wish  to  speak  at  a 
public  hearing  will  be  asked  to  provide 
their  name  and  organization.  We  ask 
that  anyone  who  reads  a  statement 
provide  two  copies  to  the  presiding 
officer  at  the  hearing. 

Each  public  hearing  will  begin  at  10 
a.m.  and  is  scheduled  to  end  at  5  p.m.. 
local  time.  However,  the  hearing  may  be 
terminated  at  any  time  after  it  begins  if 
all  persons  desiring  to  speak  have  been 
heard.  If  the  number  of  speakers  at  the 
hearing  warrants  it,  the  presiding  officer 
may  limit  the  time  for  each  presentation 
so  that  everyone  wishing  to  speak  has 
the  opportunity. 

The  purpose  of  the  hearings  is  to  give 
interested  persons  an  opportunity  for 
the  oral  presentation  of  data,  views,  and 
arguments.  Questions  about  the  content 
of  the  proposed  rule  may  be  part  of  the 
commenters'  oral  presentations. 
However,  neither  the  presiding  officer 
nor  any  other  representative  of  APHIS 
will  respond  to  the  comments  at  the 
hearing,  except  to  clarify  or  explain 
provisions  of  the  proposed  rule. 

Background 

The  Secretary  of  Agriculture  has 
authority  under  the  Federal  Plant  Pest 


Act,  as  amended  (7  U.S.C.  150aa 
through  150jj)  and  the  Plant  Quarantine 
Act.  as  amended  (7  U.S.C.  151  through 
164a.  167)  to  regulate  the  movement  of 
articles  to  prevent  the  introduction  and 
dissemination  into  and  within  the 
United  States  of  plant  diseases, 
injurious  insects,  and  other  plant  pests, 
hereinafter  referred  to  as  plant  pests. 
APHIS  has  been  delegated  the  authority 
to  administer  these  and  other  related 
statutes  and  has  promulgated 
regulations  implementing  these  statutes 
in  7  CFR  chapter  III. 

Manv  of  the  regulations  in  7  CFR 
chapter  HI  are  designed  to  protect 
against  the  inadvertent  dissemination  of 
plant  pests  that  may  be  associaiod  with 
certain  plants,  plant  parts,  or  other 
articles.  For  example,  the  foreign 
quarantine  notices  in  7  CFR  part  319 
contain  regulations  that  restrict  the 
importation  and  entry  of,  among  other 
things,  foreign  cotton,  sugarcane,  fruits 
and  vegetables,  and  coffee  in  order  to 
prevent  the  entry  of  plant  pests. 

The  regulations  in  7  CFR  chapter  III 
also  provide  for  the  issuance  of  permits 
for  the  movement  of  plant  pests  into 
(importation)  or  through  (transit 
shipment)  the  United  States,  or 
interstate.  A  person  may  apply  to  APHIS 
for  a  permit  using  the  application 
process  set  forth  in  the  plant  pest 
regulations  in  7  CFR  330.200.  Under 
those  regulations.  APHIS  will  review  an 
application  and  make  a  determination 
as  to  whether  the  movement  of  the  plant 
pest  can  be  accomplished  in  a  manner 
that  will  prevent  its  dissemination.  If 
adequate  safeguards  can  be  put  into 
place  to  prevent  the  dissemination  of 
the  plant  pest.  APHIS  may  issue  a 
permit  for  the  movement  into  or  through 
the  United  States,  or  interstate,  of  the 
plant  pest. 

The  scope  of  the  plant  pest 
regulations  in  7  CFR  330.200  is  limited 
to  the  movement  of  known  plant  pests; 
the  movement  of  nonindigenous 
organisms  not  known  to  present  a  plant 
pest  risk,  as  well  as  the  release  of  such 
organisms  into  the  environment,  are  not 
addressed.  A  report  on  nonindigenous 
species  prepared  by  the  U.S.  Congress' 
Office  of  Technology  Assessment 
(OTA).  "Harmful  Non-Indigenous 
Species  in  the  United  States,"  (OTA-F- 
565,  Washington,  DC;  U.S.  Government 
Printing  Office.  September  1993) 
(referred  to  below  as  the  OTA  report) 
recommends  that  APHIS  more  closely 
examine  any  proposed  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  into  the 
United  States  of  a  nonindigenous  ' 

organism.  The  OTA  report  cited  losses 
in  the  billions  of  dollars  that  can  be 
attributed  to  the  negative  effects  of         j 
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curtain  nonindigenous  organisms.  As 
1  J.S.  agriculture's  "first  line  of  defense." 
]fwe  believe  that  APHIS  must  supplement 
its  current  regulations  to  prevent  or 
minimize  the  potential  problems 
presented  by  the  introduction  of 
nonindigenous  organisms  whose  plant 
pest  status  is  unknown.  Therefore,  we 
are  proposing  to  establish 
comprehensive  regulations  governing 
the  introduction  of  those  nonindigenous 
organisms  that  we  have  reason  to 
believe  may  be  plant  pests  or  may  n*sult 
in  the  introduction  or  dissemination  of 
plant  pests. 

In  our  proposed  regulations,  a 
nonindigenous  organism  is  defined  as 
any  organism  proposed  for  introduction 
into  any  area  of  the  United  States 
Iwyond"  its  established  range.  Therefore, 
an  organism  does  not  have  to  be  from 
another  country  to  be  considered 
n|Onindigtnous;  an  organism  that  has  an 
established  range  only  in  one  part  of  the 
United  States  would  be  considered 
nionindigenous  in  another  part  of  the 
United  States. 

The  proposed  regulations  would  not 
eliminate  the  plant  pest  regulations  in  7 
CFR  330.200.  Those  regulaUons  would 
remain  in  place  to  govern  the 
'  iipportation  and  interstate  movement  of 
known  plant  pests,  both  indigenous  and 
nonindigenous.  The  proposed 
regulations  would  allow  APHIS  to 
examine  certain  nonindigenous 
organisms  proposed  for  introduction  to 
determine  whether  those  nonindigenous 
organisms  are  plant  pests  or  constitute 
a  risk  of  the  introduction  or 
dissemination  of  plant  pests.  The 
proposed  regulations  would  impose 
conditions  on  the  introduction  of  those 
nonindigenous  organisms  in  order  to 
prevent  plant  pest  dissemination.  Under 
lh«  proposed  regulations,  persons 
wishing  to  import  or  move  interstate  a 
regulated  nonindigenous  organism 
would  first  have  to  apply  for  a  permit 
from  APHIS.  The  proposed  regulations 
would  also  contain  specific  provisions 
regarding  permits  for  the  release  of 
certain  nonindigenous  organisms,  such 
as  pollinators  or  biological  control 
agents,  into  the  environment. 

It  is  the  USDA's  position  that  the 
provisions  of  the  proposed  rule  that 
would  require  a  permit  for  the  release  of 
a  nonindigepous  organism  into  the 
environment  are  consistent  with  the 
Federal  Plant  Pest  Act  and  the  Plant 
Quarantine  Act  and  arc  a  reasonable 
construction  of  the  Secretary  of 
Agriculture's  statutory  authority  under 
those  acts.  The  Federal  Plant  Pest  Act 
and  the  Plant  Quarantine  Aclauthorize 
the  Secretary  of  Agriculture  to  take 
t-csHain  actions  to  prevent  the 


introduction  into  and  dissemination 
within  the  United  States  of  plant  pests. 

Scope 

Our  authority  to  regulate 
nonindigenous  organisms  is  based  on 
there  being  reason  to  believe  that  such 
organisms  may  be  plant  pests  or  may 
result  in  the  introduction  or 
dissemination  of  plant  pests.  Therefore, 
any  nonindigenous  organisms  that  we 
propose  to  regulate  would  necessarily 
have  to  fall  within  one  of  the  categories 
of  organisms  included  in  the  definition 
of  a  plant  pest  or  would  have  to  present 
a  risk  of  introducing  or  disseminating  a 
plant  pest.  The  Federal  Plant  Pest  Act 
defines  a  plant  pest  as  "any  living  stage 
of:  Any  insects,  mites,  nematodes,  slugs, 
snails,  protozoa,  or  other  invertebrate 
animals,  bacteria,  fungi,  other  parasitic 
plants  or  reproductive  parts  thereof, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  foregoing,  or  any 
infectious  substances,  which  can 
directly  or  indirectly  injure  or  cause 
disease  or  damage  in  any  plants  or  parts 
thereof,  or  any  processed, 
manufactured,  or  other  produrJs  of 
plants." 

Within  the  categories  of  organisms 
addressed  above,  there  are  several 
nonindigenous  organisms  that  are 
already  regulated  by  APHIS  elsewhere 
in  its  regulations  and  would  not. 
therefore,  be  included  in  the  scope  of 
the  proposed  regulations.  Those 
organisms  are  addressed  below  in  the 
discussion  of  proposed  §335.2. 

Proposed  Regulations 

The  proposed  regulations  contain 
nine  sections: 
§335.1     Definitions. 
§335.2    Regulated  organisms. 
§  335.3    General  restrictions  on  the 

introduction  of  regulated  organisms. 
§  335.4    Permits  for  the  introduction  of 

regulated  organisms. 
§  335.5     Nonindigenous  organisms 

exempted  from  regulation  under  this 

part. 
§  335.6    Conditions  for  the  introduction 

of  regulated  organisms. 
§  335.7     Facilities  for  the  containment 

of  regulated  organisms. 
§  335.8    Container  requirements  for  the 

movement  of  regulated  organisms. 
§335.9    Costs  and  charges. 

Each  of  these  sections  is  discussed  in 
detail  below. 

Definitions  (§  335.  J) 

Id  proposed  §  335.1 ,  we  define  terms 
used  in  the  regulations.  Several  of  these 
terms — Administrator,  Animal  and 
Plant  Health  Inspection  Senice 
(APHIS).  APHIS  inspector,  import, 
interstate,  introduce  (introduction). 


move  (moving,  movement),  permit, 
person,  port  of  first  arrival.  State,  and 
United  States— are  terms  used  by  APHIS 
elsewhere  in  its  regulations  in  7  CFR 
chapter  III  and  9  CFR  chapter  I.  The 
remaining  terms,  as  they  apply  to  our 
proposed  regulations,  are  explained 
below. 

We  would  define  nonindigenous 
organism  as  "any  organism  proposed  for 
introduction  into  any  area  of  the  United 
States  beyond  its  established  range." 
This  definition  would  place  the  primary 
focus  on  whether  the  area  into  which  an 
organism  would  be  introduced  is  within 
or  outside  of  the  organism  s  established 
range  (which  we  would  define  as  "the 
area  in  which  a  species  maintains  a  self- 
sustaining,  free-living  pjopulation"). 

To  identify  the  organisms  covert  by 
the  proposed  regulations,  the  tenn 
regulated  organism  would  be  defined  as 
"any  living  stage  of  any  nonindigenous 
organism  belonging  to  the  taxa  listed  in 
§  335.2(a)  that  is  not  listed  in  §  335.2(b) 
or  exempt  in  accordance  with  §  335.5." 
The  list  in  §  335.2(a)  is  sc«t  forth  later  in 
this  proposed  rule. 

We  would  define  environment  as  "all 
land,  air,  and  water;  and  all  living 
organisms  in  association  with  land,  air, 
and  water.  "  As  part  of  our  review  of 
permit  applications,  we  must  consider  a 
regulated  organism's  effects  on  the 
environment  within  its  established 
range  and  its  potential  to  affect  the 
environment  in  the  area  into  which  its 
introduction  is  proposed.  The  propose*! 
definition,  therefore,  takes  into  account 
those  elements  of  what  is  cfjmmonly 
considered  to  be  "the  environment  '  that 
could  be  affected  by  the  introduction  of 
a  regulated  oiganism. 

Established  would  be  defined  as  "th« 
condition  of  a  species  that  has  formed 
a  self-sustaining,  free-living  p>opulatiun 
at  a  given  location."  We  are  proposing 
to  require  that  a  person  seeking  a  permit 
furnish,  as  part  of  a  permit  application, 
information  pertaining  to  a  regulated 
organism  in  its  established  range.  This 
definition  would  help  to  clarify  the 
information  to  be  included  in  an 
application. 

Plant  would  be  defined  as  "any  .•>tag« 
of  any  member  of  the  plant  kingdom 
including,  but  not  limited  to.  trees, 
plant  tissue  cultures,  plantlet  cultures, 
pollen,  shnibs,  vines,  cuttings,  grafts, 
scions,  buds,  roots,  seeds,  cells,  tubers, 
and  stems."  Plant  product  would  he 
defined  as  "any  processed  or 
manufactured  plant  or  plant  part." 
These  definitions  are  based  on  our 
statutory  authority  under  the  Federal 
Plant  Pest  Act.  as  amended,  and  the 
Plant  Quarantine  Act,  as  amended. 

We  would  use  the  definition  prnvi<hd 
for  plant  post  in  ihc  Federal  Plant  Post 
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Act:  "Any  living  stage  of  any  insects, 
mites,  nematodes,  slugs,  snails, 
protozoa,  or  other  invertebrate  animals, 
bacteria,  fungi,  other  parasitic  plants  or 
reproductive  parts  of  parasitic  plants, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  organisms 
previously  identified  in  this  definition, 
or  any  infectious  substances,  which  can 
directly  or  indirectly  injure  or  cause 
disease  or  damage  in  any  plants  or  plant 
parts,  or  any  processed,  manufactured, 
or  other  products  of  plants." 

We  would  define  release  into  the 
environment  as  "the  use  of  a  regulated 
organism  outside  the  constraints  of 
physical  confinement."  Given  the 
nature  of  many  regulated  organisms,  we 
believe  that  it  is  necessary  to  treat  any 
use  of  a  regulated  organism  outside  of 
the  constraints  of  physical  confinement, 
such  as  those  found  in  a  laboratory  or 
areenhouse,  as  a  release  into  the 
environment. 

Regulated  Organisms  (§  335.2) 

Paragraph  (a)(1)  of  proposed  §335.2 
contains  a  list  of  taxonomic  groups  that 
include  known  plant  pest  species.  We 
have  reason  to  beheve  that  other  species 
within  those  taxonomic  groups  may  also 
be  plant  pests:  therefore,  we  believe  that 
nonindigenous  organisms  within  those 
taxonomic  groups  should  be  evaluated 
prior  to  their  introduction  into  the 
United  States.  The  list  was  drawn  from 
a  similar  list  contained  in  7  CFR  part 
340  and  was  developed  based  on 
APHIS'  experience  with  issuing  plant 
pest  permits.  (The  list  in  proposed 
§  335.2(a)(1)  differs  from  the  list  in  7 
CFR  part  340  in  two  respects.  First, 
parasitic  weeds  of  the  species  Alectra 
are  included  on  the  list  in  7  CFR  part 
340  but  have  been  omitted  from  the  list 
in  proposed  §  335.2(a)(1)  because 
Alectra  spp.  are  listed  noxious  weeds  in 
7  CFR  360.200.  The  second  respect  in 
which  the  two  Usts  differ  is  that  the  list 
in  proposed  §  335.2(a)(1)  contains 
additional  taxonomic  groups  under  the 
class  Insecta.  These  additional  groups, 
which  are  listed  below,  were  included 
on  the  list  in  proposed  §  335.5(a)(l ) 
based  on  APHIS'  experience  with 
issumg  plant  pest  permits: 

Family  Aphelinidae 
Family  Braconidae 

Genus  Perilitus 
Family  Diapriidae 

Genus  Ismarus 
Family  Encyrtidae 
Family  Eulophidae 
Family  Ichneumonidae 

Subfamily  Cryptinae 

Subfamily  Diplazontinae 

Subfamily  Gelinae 

Subfamily  Mesochorinae 


Subfamily  Ephialtinae 
Family  Pteromalidae 
Family  Scelionidae 

Genus  Gryon 

Genus  Scelio 
Family  Signiphoridae 
Family  Trichogrammatidae 

If  the  list  in  proposed  §  335.2(a)(1)  is 
adopted  and  a  person  believes  that  an 

organism  should  be  added  to  the  list, 
that  person  could  petition  APHIS  for  a 
change  in  the  regulations  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(e))  and  the  USDA's  regulations  in  7 
CFR  parti. 

The  taxonomic  scheme  used  in 
proposed  §  335.2(a)(1)  is  a  five-kingdom 
system,  found  in  S.P.  Parker's  "Synopsis 
and  Classification  of  Living  Organisms" 
(McGraw  Hill,  1984).  Within  each  taxon. 
all  nonindigenous  species  are  regulated 
organisms,  unless  there  are  taxa  of  lower 
rank  specifically  listed,  in  which  case 
only  those  specifically  listed,  lower- 
ranked  taxa  are  regulated  organisms. 
Other  classified  organisms  not  listed  are 
not  regulated  organisms. 

We  believe  that  organisms  that  are 
currently  unclassified  or  whose 
classification  is  unknown  should  be 
evaluated  prior  to  their  introduction 
into  the  United  States  because  of  the 
possibility  that  the  organisms  contain 
plant  pests  or  are  themselves  plant 
pests;  therefore,  such  organisms  would 
also  be  regulated  organisms  under 
§  335.2(a)(2). 

As  mentioned  above,  the  proposed 
regulations  would  not  supplant  our 
existing  plant  pest  regulations  in  7  CFR 
330.200.  Additionally,  there  are  other 
organisms  covered  elsewhere  in  existing 
regulations  that  would  also  remain 
regulated  under  the  existing  regulations. 
To  make  that  clear,  paragraph  (b)  of 
proposed  §  335.2  would  specify  that  the 
following  categories  of  organisms  would 
continue  to  be  regulated  under  their 
existing  regulations:  Live  bees  other 
than  honeybees  of  the  genus  Apis 
regulated  under  7  CFR  319.76;  plant 
pests  regulated  under  7  CFR  330.200; 
live  honevbees  of  the  genus  Apis 
regulated'under  7  CFR  part  322; 
organisms  genetically  engineered 
through  recombinant  DNA  techniques 
regulated  under  7  CFR  part  340;  noxious 
weeds  regulated  under  7  CFR  part  360; 
organisms  and  vectors  that  may 
introduce  or  disseminate  contagious 
animal  diseases  regulated  under  9  CFR 

part  122;  and  etiologic  microorganisms 

that  cause  disease  in  humans  (including 

bacteria,  bacterial  toxins,  viruses,  fungi. 

rickettsia.  protozoans,  arthropods. 

parasites,  and  the  hosts  and  vectors  that 

may  carry  these  etiological 

microorganisms)  that  are  regulated  by 


the  Centers  for  Disease  Control  and 
Prevention  under  42  CFR  part  71,  unless 
the  microorganism,  host,  or  vector  could 
also  be  a  plant  pest. 

General  Restrictions  on  the  Introduction 
of  Regulated  Organisms  (§335.3) 

This  section  of  the  proposed 
regulations  prohibits  the  introduction  of 
any  regulated  organism  unless  the 
regulated  organism  is  introduced  in 
accordance  with  the  proposed 
regulations.  This  means  that  a  regulated 
organism  may  not  be  imported,  moved 
interstate,  or  released  into  the 
environment  unless  APHIS  has  given  its 
authorization  to  do  so.  Under  the 
proposed  regulations,  that  authorization 
would  entail  the  issuance  of  a  permit  for 
the  introduction  in  accordance  with 
proposed  §  335.4.  The  permit 
application  process  is  discussed  in 
detail  below. 

Section  335.3  of  the  proposed 
regulations  also  provides  that  any 
introduction  of  a  regulated  organism 
that  is  not  in  compliance  with  the 
provisions  of  the  proposed  regulations 
makes  that  regulated  organism  subject  to 
destruction,  disposal,  or  the  remedial 
measures  that  the  Administrator 
determines  to  be  necessary  to  prevent  a 
plant  pest  from  being  introduced  into, 
or  disseminated  within,  the  United 
States. 

We  believe  that  these  restrictions  on 
the  introduction  of  regulated  organisms 
are  necessary  to  prevent  the 
introduction  and  dissemination  within 
the  United  States  of  plant  pests. 

Permits  for  the  Introduction  of 
Regulated  Organisms  (§335.4) 

Section  335.4  of  the  proposed 
regulations  sets  forth  the  proposed 
process  by  which  a  person  may  obtain 
a  permit  from  APHIS  for  the 
introduction  of  a  regulated  organism. 
The  section  also  sets  forth  the  procedure 
that  would  be  followed  by  APHIS  in 
response  to  the  receipt  of  a  permit 
application  and  the  appeal  procedure 
that  would  be  available  in  the  event  of 
APHIS'  denial  of  a  permit  application  or 
revocation  of  a  permit. 

Proposed  paragraph  (a)  provides  that 
an  application  for  a  permit  must  be 
submitted  to  the  Administrator  in  care 
of  Biological  Assessment  and 
Taxonomic  Support  (BATS),. which  is 
the  staff  within  APHIS  that  would  be 
responsible  for  the  processing  of  permit 
applications  submitted  under  the 
proposed  regulations.  The  application 
would  have  to  state  the  type  of  permit 
being  requested  by  the  applicant 
(import,  interstate  movement,  or  release 
into  the  environment).  Although  the 
mailing  address  of  BATS  is  provided  in 


proposed  paragraph  (a),  the  proposed 
iregulations  would  not  necessarily 
quire  that  an  application  be  submitted 
Tough  the  mail.  By  not  specifically 
equiring  that  an  application  be  made  in 
^Titten  form  through  the  mail,  we  are 
intentionally  leaving  open  the 
lossibility  that  a  person  could  submit 
application  using  other  means,  such 
via  facsimile  machine  or  in  an 
ectronic  medium  compatible  with 
PHIS  equipment. 

Proposed  paragraph  (a)(1)  provides 
hat  a  person  may  apply  for  a  permit  for 
he  importation  or  interstate  movement 
f  regulated  organisms  within  a  taxon  of 
higher  level  than  species  (genus, 
family,  order,  class,  phylum).  Because 
research  is  not  always  confined  to  a 
single  organism,  or  even  to  an  identified 
group  of  organisms,  the  issuance  of  such 
a  permit  would  give  researchers  the 
ability  to  import  or  move  interstate  a 

Kide  range  of  regulated  organisms 
ithout  having  to  submit  a  permit 
application  for  each  species  or  strain  of 
regulated  organism.  We  believe  that  we 
could  assure  the  prevention  of  plant 
!)est  dissemination  during  the 
importation  or  interstate  movement  of 
( IV  en  a  wide  range  of  regulated 
organisms  by  assigning  specific 
conditions  that  would  apply  to  the 
irjiportation  or  interstate  movement  of 
ill  regulated  organisms  covered  bv  the 
l)ermit.  The  conditions  that  would  be 
iiSsigned  to  the  permit  would  be 
designed  to  ensure  that  there  is  an 
i  ppropriate  level  of  biosecurity,  which 
\v;ould  be  determined  by  the  biological 
( haracteristics  of  the  entire  taxon. 
Because  the  range  of  organisms  that 
night  be  included  in  a  permit  could  be 
(  uite  broad,  the  assigned  safeguards 
I  lay  be  more  stringent  than  those  that 
night  be  assigned  to  a  single  organism 
\athin  the  same  taxon. 

Proposed  paragraph  (a)(2)  contains 
J  rovisions  for  the  identification  of  trade 
secret  or  confidential  business 
i  iformation  (CBI).  As  set  forth  in  the 
iJlSDA's  regulations  regarding  the 
Handling  of  information  from  private 
businesses  (see  7  CFR  1.11),  the  USDA 
i  >  responsible  for  making  the  final 

Determination  with  regard  to  the 
isclosure  of  information  designated 
CIBI,  but  the  policy  of  the  USDA  is  to 
ojbtain  and  consider  the  views  of  the 
spbmitter  and  to  provide  the  submitter 
the  opportunity  to  object  to  the 
disclosure  of  CBI. 

Under  proposed  paragraph  (a)(2).  if  an 
application  contained  any  information 
deemed  to  be  CBI,  we  would  require 
that  two  copies  of  the  application  be 
{Mtipared.  Each  page  of  one  copy  would 
have  to  be  marked  "CBI  Copy"  and  have 

I  CBI  designated  as  .such.  The  second 


copy  would  be  required  to  have  all 
designated  CBI  deleted  and  would  be 
marked  "CBI  Deleted"  on  each  page  of 
the  copy. 

Proposed  paragraph  (a)(3)  provides 
that  an  application  for  a  permit  for  the 
importation  or  interstate  movement  of  a 
regulated  organism  must  be  received  by 
the  Administrator  at  least  30  days  prior 
to  the  date  of  the  proposed  importation 
or  interstate  movement  and  that  an 
application  for  the  release  into  the 
environment  of  a  regulated  organism 
must  be  received  by  the  Administrator 
at  least  120  days  prior  to  the  date  of  the 
proposed  release.  The  30-  and  120-day 
time  periods  referred  to  in  proposed 
paragraph  (a)(3)  are  necessary  to  ensure 
that  APHIS  has  adequate  time  to  review 
applications  for  permits. 

Proposed  paragraph  (a)(4)  provides 
that,  after  receiving  an  application, 
APHIS  would  conduct  a  review  to 
determine  whether  the  application 
contains  all  of  the  information  required 
by  proposed  §335.4.  This  review  would 
be  completed  within  15  days  of  our 
receipt  of  an  application  for  importation 
or  interstate  movement,  and  within  30 
days  of  receiving  an  application  for 
release  into  the  environment.  Upon 
completion  of  the  review  to  determine 
whether  the  application  contains  all  of 
the  information  required  by  proposed 
§  335.4.  we  would  inform  the  applicant 
of  the  date  that  the  application  was 
received,  which  would  be  the  date  that 
the  review  period  had  commenced,  or. 
if  the  application  is  incomplete,  what 
additional  information  is  needed.  Once 
an  application  is  complete.  APHIS 
would  commence  its  review  of  the 
application.  A  copy  of  the  application 
marked  "CBI  Deleted  '  or  "No  CBI' 
would  be  forwarded  to  the  State 
department  of  agriculture  in  the  State 
where  the  introduction  is  planned  so 
that  the  State  would  have  an 
opportunity  to  review  the  application 
and  convey  any  comments  to  APHIS. 

In  addition  to  that  State  review, 
which,  unless  waived  by  an  individual 
State,  would  be  conducted  on  all 
applications  for  the  importation, 
interstate  movement,  or  release  into  the 
environment  of  a  regulated  organism, 
there  are  several  Federal  agencies  other 
than  APHIS  that  have  authority  over  the 
release  into  the  environment  of  certain 
regulated  organisms.  (Within  the  USDA. 
there  are  the  Agricultural  Marketing 
Service,  the  Agricultural  Research 
Service,  the  Cooperative  State  Research 
Service,  the  Forest  Service,  and  the 
Extension  Service;  outside  the  USD.A 
are  the  Fish  and  Wildlife  Service,  the 
National  Oceanic  and  Atmospheric 
Administration,  the  Department  of 
Defense,  the  Environmental  Protection 


Agency,  the  Centers  for  Disease  Control 
and  Prevention,  the  Customs  Service, 
the  U.S.  Coast  Guard,  the  U.S.  Army 
Corps  of  Engineers,  and  the  Drug 
Enforcement  Agency.)  These  agi>n(  ies 
may  be  consuhed  as  part  of  our  3()-dav 
review  to  determine  whether  the 
application  contains  all  of  the 
information  required  by  proposed 
§  335.4.  There  also  may  be  instances 
when  consultation  with  another  Federal 
agency  would  be  required.  For  example. 
APHI.S  would  have  to  consult  with  the 
Fish  and  Wildlife  Service  if  APHIS 
determined  that  a  regulated  organism 
proposed  for  release  into  the 
environment  may  have  an  effect  on  a 
threatened  or  endangered  species. 
Because  another  agency  would  be 
involved,  APHIS  would  no  longer  have 
full  control  over  the  review  of  an 
application  and  could  not.  therefore,  be 
certain  that  the  review  would  be 
completed  in  the  specified  120-il;iv 
review  period.  In  such  cases,  the 
applicant  would  be  notified,  in  u  .ritinp. 
of  the  need  for  consultation  and 
informed  that  the  review  period  i::dy 
extend  beyond  the  specified  12')  days. 

When  an  application  contains  ail  the 
information  required  by  proposed 
§  335.4  and  outside  consultation  is  not 
required,  we  believe  that  the  applicable 
30-  or  120-day  review  period  is 
sufficient  for  APHIS  to  thorough! \ 
examine  all  aspects  of  a  particular 
proposed  introduction  of  a  regulated 
organism.  Based  on  our  past  expcrii-ni  i- 
in  processing  applications,  we 
anticipate  that,  in  many  cases,  in  iiim  on 
a  permit  application  would  be 
completed  in  less  time.  When  suffit  ient 
applicable  data  are  available  frum 
previously  issued  permits.  APHI.S  ii:av 
be  able  to  complete  its  review  of  ,i 
permit  application  in  appreciabiv  less 
time  than  the  applicable  30-  or  120-dav 
review  period. 

Paragraphs  (b)  through  (e)  of  propos«'ii 
§  335.4  contain  the  data  requirements 
that  would  have  to  be  met  for  an 
application  to  be  deemed  complttc. 
Paragraph  (b)  contains  data  elements 
that  would  apply  to  all  permit 
applications:  paragraphs  (c).  (d).  ami  (ej 
contain  specific  additional  data 
elements  that  would  be  required  fir 
applications  for  importation,  inlerstiit.- 
movement,  and  release  into  the 
environment,  respectively. 

Except  for  those  elements  thi<t  .ur 
administrative  in  nature,  the  propoM'd 
data  elements  would  be  a  means  bv 
which  we  could  assess  the  plant  pest 
and  environmental  risks  involved  in  <t 
proposed  introduction.  A  regul.itfd 
organism  of  concern  would  fall  into  o:n' 
of  the  following  categories:  (1 )  An 
organism  of  foreign  origin  that  is  mt 
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present  in  the  United  States;  (2)  an 
organism  of  foreign  origin  that  is  present 
in  the  United  States  hut  is  capable  of 
further  expansion  beyond  its  present 
established  range;  and  (3)  an  organism 
of  foreign  origin  that  has  reached  its  full 
range  of  potential  establishment  in  the 
United  States  but  is  sufficiently 
biologically  different  from  the  organism 
that  is  present  in  the  United  States  to 
warrant  concern.  In  each  of  these  three 
categories,  the  regulated  organism  may 
l)e  also  of  concern  if  it  can  vector  a 
foreign  plant  pest  that  also  falls  into  one 
of  the  three  categories.  The  criteria  we 
may  use  to  further  determine  whether  a 
regulated  organism  in  one  of  the  above 
categories  warrants  concern  may  be 
whether  the  organism  causes  an 
increase  in  the  population  of  a  plant 
pest  or  whether  the  organism  causes 
injury  or  disease  to  plants. 

We  believe  the  information  that 
would  be  required  in  a  permit 
application  is  necessary  for  APHIS  to  be 
able  to  gain  a  clear  understanding  of  the 
potential  plant  pest  risk  and 
environmental  effects  of  the 
introduction  for  which  a  person  is 
seeking  a  permit.  The  specific  data 
requirements  are  discussed  in  detail 
below. 

The  first  item  that  would  be  required 
under  proposed  paragraph  (b)  for  all 
permit  appUcations  would  be  the  name, 
address,  telephone  number,  and 
facsimile  number  of  the  person  seeking 
a  permit.  This  information  is  necessary 
because  the  permit  will  be  issued  to  that 
person,  and  we  will  likely  need  to 
contact  that  person  during  the 
application  review  process. 

We  would  then  require  several  items 
that  would  serve  to  identify-  the 
regulated  organism  and  describe  its 
biology.  To  that  end,  we  would  require: 

1.  The  scientific  name,  common 
name,  and  any  other  information  that 
senres  to  identify  the  regulated  organism 
as  specificaJly  as  possible  (including  the 
subspecies,  race,  and  strain  of  the 
regulated  organism)  and  a  description 
of  the  methods  used  to  establish  the 
identity  of  the  regulated  organism.  The 
accurate  identification  of  a  regulated 
organism  is  a  necessary  first  step  in 
APHIS'  review  of  an  application,  and 
knowing  what  methods  were  used, 
including  consultation  with  experts,  to 
identify  the  regulated  organism  would 
enable  APHIS  to  evaluate  the  accuracy 
of  the  identification.  If  new  techniques 
or  information  become  available  that 
allow  the  regulated  organism  to  be  more 
accurately  identified.  APHIS  may  need 
this  information  from  the  applicant  in 
order  to  fairly  review  the  application 
and  assess  the  plant  pest  and 
environmental  risks  associated  with  the 


proposed  introduction  of  the  regulated 
organism.  This  type  of  information 
would  also  help  APHIS  to  verify 
whether  the  apphcation  is  complete  by 
comparing  information  provided  in  the 
application  to  that  available  in  the 
literature  and  other  sources. 

2.  A  description  of  the  measures  that 
have  been  taken  to  establish  that  the 
regulated  organism  and  any  material 
associated  nith  the  introduction  of  the 
regulated  organism  do  not  contain  any 
organisms  not  identified  in  the  permit 
application.  This  information  would  be 
used  by  APHIS  to  address  the  issue  of 
purity  as  it  applies  not  only  to  the 
regulated  organism  itself,  which  may 
have  hyperparasites  or  other  organisms, 
for  example,  but  also  as  it  applies  to  any 
material,  such  as  packaging  or  host 
material,  associated  with  the 
introduction  of  the  r^ulated  organism. 
By  knowing  what  organisms  will  be 
associated  with  the  regulated  organism, 
APHIS  can  more  comprehensively 
determine  the  plant  pest  risk  associated 
with  the  regulated  organisms  and  assign 
appropriate  conditions  on  the  permit. 
3.  Tne  intended  use  of  the  regulated 
organism.  This  information  would 
apprise  APHIS  of  the  materials, 
methods,  or  procediues  to  be  used  in 
the  intended  experimental,  commercial, 
or  other  uses  of  the  regulated  organism. 
That  knowledge  would  be  used  by 
APHIS  to  assess  plant  pest  risk, 
determine  conditions  necessary  to 
mitigate  the  risk,  and  come  to  a  decision 
regarding  the  issuance  or  denial  of  a 
permit.  Additionally,  pursuant  to  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  (NEPA).  we  will 
consider,  during  our  analysis,  the 
potential  beneficial  or  harmful  effects 
that  a  regulated  organism  could  have  on 
the  environment,  such  as  the  effects  that 
a  regulated  organism  used  as  a 
biological  control  agent  could  have  on 
its  target  and  nontargets. 

4.  A  description  of  the  life  cycle, 
biology,  and  ecology  of  the  regulated 
organism.  Understanding  a  regulated 
organism's  potential  for  survival, 
establishment,  and  dispersal  would 
enable  APHIS  to  determine  the  plant 
pest  risk  associated  with  the  regulated 
organism.  A  description  of  the 
biological  characteristics  of  the 
organism  would  be  of  use  to  APHIS 
during  its  review  of  the  permit 
application,  especially  if  relatively  little 
is  known  about  the  organism. 

5.  W'hether  the  regulated  organism 
has  been  genetically  modified  (if  so. 
include  a  description  of  the  genetic 
modification).  If  the  regulated  organism 
has  been  genetically  modified  through 
sexual  recombination  and  selection  for 


traits  not  typical  of  the  organism  in 
nature,  through  induced  mutation  and 
selection  for  special  traits,  or  through 
other  classical  techniques,  APHIS 
would  need  a  description  of  the 
modification  in  order  to  assess  the 
biology  of  the  modified  regulated 
organism  insofar  as  it  differs  from  that 
of  an  unmodified  organism  of  the  same 
species.  If,  on  the  other  hand, 
recombinant  DNA  techniques  had  been 
used  to  effect  a  modification,  BATS 
would  refer  the  apphcant  to  the 
Biotechnology  Permits  staff  of 
Biotechnologv'.  Biologies,  and 
Environmental  Protection,  which 
handles  permits  for  genetically 
engineered  organisms. 

6.  The  country  and  locality  where  the 
regulated  organism  was  originally 
collected  from  nature,  and  the  countries 
and  localities  where  the  regulated 
organism  has  been  propagated  and 
maintained  since  its  collection.  When 
assessing  plant  pest  risk,  APHIS  would 
consider  the  conditions  in  the  countr>' 
or  countries  in  which  a  regulated 
organism  was  collected,  propagated,  and 
maintained.  This  information  would  be 
used  by  APHIS  to  determine  whether 
sufficient  safeguards  are  in  place  to 
prevent  contamination  of  the  regulated 
organism  by  other  organisms.  In 
addition,  an  organism  may  genetically 
var>'  from  area  to  area,  so  this 
information  may  have  bearing  on 
APHIS'  determination  of  plant  pest  risk. 

7.  The  established  range  of  the 
regulated  organism  in  the  United  States. 
If  the  regulated  organism  is  already 
established  in  one  or  more  areas  of  the 
United  States,  this  information  would 
be  used  to  determine  the  plant  pest  and 
environmental  risks  to  areas  of  the 
United  States  in  which  the  organism 
does  not  already  occur,  and  to  identify 
circumstances  under  which 
consultation  with  specific  States  and 
other  parties  may  be  necessary  before 
assigning  conditions  for  the  movement 
or  release  of  a  regulated  organism  that 
is  established  within  the  United  States. 

We  would  also  require  information 
relating  to  details  of  the  proposed 
introduction: 

8.  The  number  of  specimens  or  units 
of  the  regulated  organism  to  be 
introduced.  The  scale  of  the 
introduction  would  be  one  factor 
considered  when  assessing  the  possible 
plant  pest  risk  associated  with  a 
regulated  organism.  APHIS  would 
consider  whether  the  destination  facility 
listed  on  the  application  is  equipped  to 
handle  any  large  quantities  of  a 
regulated  organism.  The  safeguards 
assigned  as  conditions  of  a  permit 
would  have  to  be  adequate  to  mitigate 
that  risk. 
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I  9.  A  description  of  any  host  material, 
■ubstrate,  medium,  or  organism  that  will 
accompany  the  regulated  organism. 
There  may  be  times  when  the  material 
accompanying  a  regulated  organism  is 
itself  regulated  or  restricted,  such  as  a 
nonindigenous  rust  fungus  on  plants  of 
the  genus  Berberis.  (The  interstate 
movement  of  certain  Berberis  species  is 
restricted  under  7  CFR  301.38.)  An 
accurate  description  of  the  material 
accompanying  a  regulated  organism 
rould  enable  APHIS  to  ascertain  the 
lurity  of  the  regulated  organism  and  to 
lecide  whether  the  requirements  of 
•ther  regulations  needed  to  be  met 
ifore  a  permit  could  be  issued. 
The  final  three  data  requirements  of 
paragraph  (b)  direct  the  person  applying 
for  a  permit  to  answer  the  additional 
tauestions  in  paragraph  (c)  if  applying 
for  a  permit  to  import  a  regulated 
organism,  paragraph  (d)  if  applying  for 
a  permit  to  move  a  regulated  organism 
Interstate,  and  paragraph  (e)  if  applying 
for  a  permit  to  release  a  regulated 
brganism  into  the  environment. 
I   A  person  applying  for  a  permit  to 
^mport  a  regulated  organism  would  have 
to  provide  the  following  seven  data 
elements  in  proposed  paragraph  (c)  in 
addition  to  the  data  elements  required 
by  paraeraph  (b): 

10.  The  country  and  locality  from 
which  the  regulated  organism  will  be 
exported  to  the  United  States.  When 
assessing  plant  pest  risk.  APHIS  would 
(jonsider  the  conditions  in  the  country 
and  locality  in  which  a  regulated 
organism  was  maintained.  This 
information  would  be  used  by  APHIS  to 
determine  whether  sufficient  safeguards 
^  in  place  to  prevent  contamination  of 
the  regulated  organism  by  other 

c  rganisms. 

11.  The  address,  telephone  number, 
and  facsimile  number  of  the  person  in 
the  exporting  country  from  whom  the 
regulated  organism  will  be  received. 
This  information  would  be  used  by 
4PHIS  to  assess  whether  sufficient 
safeguards  are  in  place  in  the  exporting 
qountry  to  prevent  contamination  of  the 
regulated  organism  by  other  organisms. 
APHIS  would  need  to  know  whether  a 
regulated  organism  is  coming  from,  for 
example,  some  type  of  commercial  or 
scientific  establishment  or  directly  from 
nature  in  order  to  accurately  assess  all 
factors  affecting  the  purity  of  an 
organism. 

1 12.  The  port  of  first  arrival  in  the 
united  States  through  which  the 
regulated  organism  is  intended  to  be 
imported.  Section  335.6  of  the  proposed 
regulations  would  require  that  all 
regulated  organisms  imported  into  the 
United  States  be  imported  through  a 
port  of  first  arrival  that  has  a  plant 


inspection  station.  The  answer  to  this 
question  would  allow  APHIS  to  ensure 
that  the  person  importing  a  regulated 
organism  planned  to  use  a  plant 
inspection  station  and  would  give 
APHIS  the  opportunity  to  give  advance 
notice  to  personnel  at  the  port  of  first 
arrival  as  a  means  of  facilitating 
handhng  of  the  regulated  organism. 

13.  The  address  (including  the 
county),  telephone  number,  and 
facsimile  number  of  the  facility  to  which 
the  regulated  organism  will  be 
delivered.  Under  §  335.6  of  the  proposed 
regulations,  all  regulated  organisms 
imported  into  the  United  States  could 
be  moved  only  to  the  destination  listed 
on  its  permit.  APHIS  would  need  to 
know  the  destination  of  the  organism  so 
that  the  facility  could  be  inspected  to 
verify  whether  the  conditions  at  the 
facility  meet  the  requirements  of 
proposed  §335.7. 

14.  A  detailed  description  of  the 
procedures,  processes,  and  safeguards 
that  will  be  used  in  the  destination 
facility  to  prevent  the  escape  and 
dissemination  of  the  regulated  organism 
and  any  material  accompanving  the 
regulated  organism.  This  information  is 
nece^ary  for  APHIS  to  assess  whether 
the  conditions  at  the  facility  in  which 
the  regulated  organism  would  be  held 
meet  the  requirements  of  proposed 
§335.7. 

15.  The  means  by  which  the  regulated 
organism  will  be  imported  into  the 
United  States  (air  mail,  airfreight, 
baggage,  or  motor  vehicle).  This 
information  would  be  provided  to  an 
APHIS  inspector  at  the  port  of  first 
arrival  to  facilitate  the  entn,'  of  a 
regulated  oreanism. 

16.  The  planned  date(s)  of  the 
importation  of  the  regulated  organism. 
The  planned  dates  of  importation  would 
be  needed  so  APHIS  could  verify  that  a 
regulated  organism  was  received  at  its 
destination.  Also,  there  may  be 
circumstances  when  APHIS  would 
recommend  or  assign  dates  of 
importation  to  help  minimize  the  risk  of 
spread  in  the  event  of  an  escape  of  the 
regulated  organism. 

A  person  applying  for  a  permit  to 
move  a  regulated  organism  interstate 
would  have  to  provide  the  six  data 
elements  in  paragraph  (d)  in  addition  to 
the  data  elements  required  by  paragraph 
(b).  These  six  data  elements  are: 

17.  The  State  and  locality  from  which 
the  regulated  organism  will  be  moved 
interstate.  When  addressing  plant  pest 
risk.  APHIS  would  consider  the 
conditions  in  the  State  and  localitv  in 
which  a  regulated  organism  was  located. 
This  information  would  be  used  by 
APHIS  to  determine  the  plant  pe.st  risk 
posed  by  the  regulated  organism. 


18,  The  address,  telephone  number, 
and  facsimile  number  of  the  person  in 
the  originating  State  from  whom  the 
regulated  organism  will  be  received.  For 
interstate  movement,  the  proposed 
regulations  in  §  335.6  would  require  that 
a  regulated  organism  be  moved 
interstate  only  to  the  destination  listed 
on  the  permit.  Knowledge  of  the 
location  from  which  the  regulated 
organism  is  to  be  moved  would  help 
APHIS  to  determine  whether  conditions 
at  the  facility  in  which  the  regulated 
organism  would  be  held  after  interstate 
movement  meet  the  requirements  of 
proposed  §335.7. 

The  remaining  four  data  requirements 
for  paragraph  (d)  are  the  same  as  the 
final  four  data  requirements  in 
paragraph  (c),  and  would  serve  the  same 
purpose  in  APHIS'  review  of  the 
application. 

A  person  applying  for  a  permit  to 
release  a  regulated  organism  into  the 
environment  would  have  to  address  the 
data  elements  in  proposed  paragraph  (e) 
in  addition  to  the  data  elements  alreadv 
required  by  proposed  paragraph  (b).  The 
effects  of  releasing  a  regulated  organism 
into  the  environment  generally  have  the 
potential  to  be  much  more  far-redi  hing 
than  those  associated  with  importation 
and  interstate  movement.  When 
considering  an  application  for  an 
environmental  release,  APHIS  must 
consider  the  plant  pest  risk  associdted 
with  the  release  and  the  effects  the 
release  could  have  on  the  envirnnTnent 
as  a  whole.  This  means  that  the 
provisions  of  statutes  such  as  the 
Endangered  Species  Act  and  NEPA 
would  have  to  be  considered. 

As  discussed  previously,  there  are 
several  agencies  other  than  APHIS  that 
may  have  an  interest  in  the  release  into 
the  environment  of  regulated  organisms 
and  that  may  be  consulted  as  part  of  our 
30-day  review  to  determine  whriher  the 
application  for  a  permit  to  release  a 
regulated  organism  into  the 
environment  contains  all  the  data 
required  by  proposed  §  335.4.  The 
additional  requirements  of  paragraph  (e) 
would,  therefore,  be  used  to  help 
determine  what  statutes  might  apply  lo 
the  proposed  release  into  the 
environment  and  what  agencies  APHIS 
might  have  to  contact  during  its  review 
of  the  application.  We  envision  that 
State  regulatory  officials  will  play  a 
significant  role  in  providing 
environmental  and  ecological  data 
regarding  the  location  where  the 
regulated  organism  is  to  be  releHs»id.  and 
other\vise  assist  in  the  enforcement  of 
the  Federal  regulations  on  a  cooperative 
basis. 
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The  additional  data  requirements  for 
applications  to  release  a  regulated 
organism  into  the  environment  are: 

1^.  The  purpose  of  the  release  into  the 
environment  of  the  regulated  organism. 
This  information  would  be  used  by 
APHIS  during  its  preparation  of  an 
environmental  assessment. 

20.  The  anticipated  date(s)  of  the 
release  into  the  environment  of  the 
regulated  organism.  This  information 
would  be  used  to  determine  the  possible 
effects  on  nontarget  species  that  may  be 
particularly  susceptible  or  exposed  to 
the  regulated  organism  at  the  time  of  its 
release  into  the  environment. 

21.  A  description,  including  methods 
of  release  and  release  site(s),  of  the 
intended  release  into  the  environment  of 
the  regulated  organism.  The  method  of 
reiease  may  impact  the  risk  presented 
by  the  regiilated  organism  to  the 
environment  or  plants,  and  APHIS  may 
specify  conditions  on  a  permit  to 
mitigate  that  risk.  The  locations  of 
planned  release  sites  would  be  needed 
to  facihtate  the  evaluation  of  future 
applications  for  releases  of  regulated 
organisms  into  the  environment  at  the 
same  sites  in  the  future. 

22.  A  description  of  all  testing  and 
review  that  has  been  conducted  to 
assess  the  effects  of  the  regulated 
organism  on  the  environment.  This  data 
element  would  be  used  to  help  APHIS 
evaluate  whether  sufficient  testing  and 
review  to  determine  the  potential 
environmental  effects  of  a  regulated 
organism  had  been  conducted  prior  to 
issuing  a  permit  for  release  into  the 
environment.  If  the  regulated  organism 
is  to  be  used  as  a  biological  control 
agent,  any  testing  and  review  that  has 
been  conducted  to  assess  the  effects  of 
the  biological  control  agent  on  nontarget 
organisms  must  be  described. 

23.  The  effect  of  the  regulated 
organism  on  the  environment  in  its 
e^ablished  range.  This  information 
would  be  used  to  help  APHIS  evaluate 
the  anticipated  effects,  including 
potential  effects  on  threatened  and 
endangered  species,  of  releasing  the 
regulated  organism  into  the 
environment  These  effects  may  include 
destruction  or  lessening  of  the  aesthetic, 
recreational,  or  commercial  value  of  the 
environment  including  threatened  and 
endangered  specitss.  If  APHIS 
determined  that  there  would  be  negative 
effects  on  the  environment  or  on 
threatened  or  endangered  species. 
APHIS  woidd  report  that  information  to 
the  proper  Federal  authorities. 

24.  Tne  host  specificity  of  the 
rf'gulated  organism  under  both  artificial 
and  natural  conditions.  This 
informatioo  woulf^  help  focus  APHIS' 
investigation  of  the  nontarget  effects  of 


the  regulated  organism.  Of  particubr 
interest  to  APHIS  would  be  the 
regulated  organism's  potential  effects  on 
any  biological  control  agents  that 
already  might  be  in  use  in  the  area  of 
the  proposed  release.  This  data  element, 
as  well  as  those  data  elements  dealing 
with  the  regulated  organism's  effects  on 
nontargets  and  the  environment,  would 
help  APHIS  address  that  concern. 

25.  References  to  any  published  and 
unpublished  documents  that  support 
the  information  required  bv  paragraphs 
(eH4l.  (eH5).  and  le)(6)  of  this  section,  if 
available  to  the  applicant,  copies  of  any 
unpublished  referenced  documents 
must  be  attached  to  the  application.  If 
tlie  application  contains  information 
that  is  supported  by  available  Uterature. 
it  would  be  useful  for  APHIS  to  review- 
that  literature  to  assess  plant  pest  risk 
and  potential  environmental  effects. 
APHIS  could  reasonably  expeci  to  have 
access  to  any  published  material  cited 
in  the  application,  but  the  unpublished 
documents  available  to  the  applicant 
must  be  attached  to  the  application. 

Facility  and  Release  Site  Inspection 

Paragraph  (f)  of  proposed  §  335.4 
would  provide  that  the  Administrator 
may  inspect  the  facility  into  which  a 
regulated  organism  proposed  for 
importation  or  interstate  movement 
would  be  moved  to  determine  whether 
the  procedures,  processes,  and 
safeguards  at  the  facility  meet  the 
requirements  of  proposed  §  335.7. 
Similarly,  the  Administrator  would  be 
allowed  to  inspect  the  site  where  a 
regulated  organism  would  be  released 
into  the  environment  so  that  a 
determination  could  be  made  as  to  the 
effects  on  the  environment  of  the 
proposed  release  of  the  regulate<i 
organism. 

Administrative  Action  on  Applications 

Paragraph  (g)  of  proposed  §  335.4 
would  provide  that  a  permit  would  be 
either  issued  or  denied  upon 
completion  of  APHIS'  review  of  the 
application. 

If  a  permit  is  issued,  it  would  be 
numbered  and  would  specifv'  the 
conditions  that  would  apply  to  the 
introduction  of  the  regulated  organism. 
There  may  be  considerations  based  on 
the  particular  characteristics  of  a 
regulated  organism  that  APHIS  would 
take  into  accoimt  when  determining  the 
length  of  time  for  which  a  permit  would 
be  vaUd.  Thus,  to  allow  both  APHIS  and 
the  permittee  the  greatest  degree  of 
flexibility,  all  permits  would  not  be 
valid  for  the  same  predetermined  lenglli 
of  time;  rather,  the  length  of  a  permit's 
validity  would  be  based  on  the 
circumstances  of  that  particular 


introduction.  Therefore,  we  are 
proposing  that  a  permit  could  be  valid 
for  as  long  as  10  years  fc>ilowing  the  datr 
of  issuance,  unless  the  permit  was 
revoked  in  accordance  with  proposed 
§  335.4(h).  The  expiration  date  would  t»e 
specified  on  tlie  permit 

Proposed  paragraph  (gM2)  states  that  if 
a  permit  is  deniciL  the  appUcant  would 
be  promptl>  informed,  in  WTiting.  of  the 
reasons  the  permit  was  denied  and 
given  the  opportunity  to  appeal  th<' 
denial  in  acrordant:e  with  proposed 
§  335.4(h). 

A  permit  application  would  be  denitKl 
to  an  applicant  from  whom  a  permit  had 
been  revoked  within  the  past  12  months 
due  to  the  failure  of  the  apphtant  or  the 
applicant's  agents  or  employees  to 
comply  with  the  proposed  regulations 
or  anv  condition  specified  on  the 
permit,  unless  the  permit  has  been 
reinstated  upon  nppeaL  We  beiie\'e  thai 
this  provisdon  is  necessary  to  ensure 
that  applicants  who  have  had  a  permit 
revoked  for  cause  are  not  able  to 
immediateK  reapply  for  a  new  permit 
We  believe  this  would  discourage 
violations  of  the  regulatitMis  and  would 
help  advance  the  effectiwness  of  the 
permit  ."system  as  a  means  of  excluding 
plant  pests  from  the  United  States. 

Proposed  paragraph  (g)  would  further 
provide  that  a  permit  would  be  denied 
if  an  APHIS  inspector  is  not  allowed  to 
inspect  the  facility  into  which  a 
regulated  organism  proposed  for 
importation  or  interstate  mo\'ement 
would  be  moved  or  the  site  where  a 
regulated  organism  is  proposed  to  be 
released  into  the  en\ironment.  In  order 
to  pre^-ent  or  mitigate  the  potential  plant 
pest  risks  that  may  be  associated  with 
an  introduction,  we  believe  that  it  is 
essential  that  APHIS  have  the 
opportunity  to  assess  the  conditions 
under  which  a  regulated  organism 
would  be  held  after  mo\-ement  or 
released  into  the  en\ironment. 

A  permit  would  also  be  denied  if  the 
Administrator  determines,  based  on  a 
review  of  the  available  information,  that 
the  introduction  of  the  regulated 
organism  would  present  a  significant 
risk  of  plant  pest  dissemination  and  that 
no  adequate  safeguards  could  be 
arranged  to  mitigate  the  risk  presented 
bv  the  proposed  introduction. 

Denial  or  Revocation  of  Permit:  Appeals 

Proposed  paragraph  (h)  would 
provide  that  APHIS  may  revoke  a  pennit 
that  has  already  been  issued  if  the 
conditions  of  the  permit  or  any  part  of 
the  proposed  regulations  were  violated 
by  tiie  person  to  whom  the  permit  was 
issued,  or  his  or  her  agents  or 
cmplox-ees.  We  beheve  that  the 
proposed  reguLtitais  are  necessarj'  to 


ensure  that  the  introduction  of  regulated 
organisms  would  be  conducted  under 
conditions  that  prevent  the  introduction 
and  dissemination  of  plant  pests;  that 
desired  level  of  safety  could  not  be 
reached  if  a  regulated  organism  was 
introduced  contrary  to  the  conditions  of 
the  permit  or  the  proposed  regulations. 
If  a  person  believed  that  a  permit  was 
wrongfully  revoked  or  a  permit 
application  was  wrongfully  denied,  that 
person  could  appeal  to  the 
Administrator,  in  Mniting.  The  appeal 
process  is  set  forth  in  paragraph  (h)  of 
proposed  §  335.4. 

Paragraph  (i)  of  proposed  §  335.4 
would  require  the  person  to  whom  a 
peamit  for  the  introduction  of  a 
regulated  organism  has  been  issued  to 
maintain  records  for  10  years  that 
identify  the  regulated  organism  as 
specifically  as  it  can  be  determined, 
identify  the  characteristics  of  the 
regulated  organism,  and  state  the 
disposition  of  the  regulated  organism. 
Proposed  paragraph  (i)  provides  that  an 
APHIS  inspector  shall  be  allowed  access 
to  records  required  to  be  maintained 
under  the  proposed  paragraph  for 
inspection  and  copying  during  normal 
business  hours.  The  proposed 
requirement  that  the  records  be  kept  for 
10  years  following  the  issuance  of  a 
permit  is  based  on  APHIS*  belief  that 
most  projects  involving  the  introduction 
of  a  regulated  organism  would  have 
been  completed  by  that  time,  or  that 
substantial  information  regarding  the 
'  btdlogy  and  potential  effects  on  the 
environment  of  the  regulated  organism 
would  have  been  obtained  within  10 
years.  This  information  would  provide 
APHIS  with  data  regarding  the  nature  of 
the  organism  that  may  have  a  bearing  on 
APHIS'  review  of  subsequent 
applications  to  introduce  the  same  or 
similar  organisms. 

Nofiindigenous  Organisms  Exempted 
Froni  Regulation  Under  This  Part 
(§3^35.5) 

fhe  taxa  listed  in  §  335.2(a)  im.lude 
species  that  are  known  plant  pests, 
whjch  gives  us  reason  to  believe  that 
other  species  within  those  taxa  may  be 
plant  pests.  However,  some  taxa  may 
also  include  species  that  present  no 
significant  plant  pest  risk  and  could 
.safely  be  introduced  inJo  the  United 
Slates  without  restriction.  Therefore, 
«?  335.5  of  the  proposed  regulations 
provides  a  process  by  which  a  p«)r.son 
could  request  that  a  taxon  of 
nonindigenous  organism.be  exempted 
from  regulation  under  propose*!  part 
335. 

Under  proposed  §  335.5(a). 
exe^iptions  could  be  obtained  for  the 
introduction  of  a  regulated  organism 


into  the  entire  United  States,  the 
continental  United  States  (the 
conterminous  48  States  and  Alaska), 
Hawaii,  Puerto  Rico,  the  Northern 
Mariana  Islands,  or  an  individual  U.S. 
territory  or  possession,  or  a  combination 
thereof. 

Paragraph  (b)  of  proposed  §  335.5  sets 
forth  the  information  that  would  have  to 
be  submitted  to  the  Administrator  with 
a  person's  request  to  have  a  regulated 
organism  exempted  from  regulation: 

(1)  The  name,  address,  telephone 
number,  and  facsimile  number  of  the 
person  submitting  the  request; 

(2)  The  scientific  name,  common 
name,  and  any  other  information  that 
serves  to  identify  the  regulated  organism 
as  specifically  as  possible  (including  the 
subspecies,  race,  and  strain  of  the 
regulated  organism)  that  the  person 
believes  should  be  exempted  from 
regulation  under  this  part  and  a 
description  of  the  methods  used  to 
establish  the  identity  of  the  regulated 
organism; 

(3)  A  description  of  the  life  cycle, 
biology,  and  ecology  of  the  regulated 
organism; 

(4)  Whether  the  regulated  organism 
has  been  genetically  modified  (if  so, 
include  a  description  of  the  genetic 
modification); 

(5)  The  established  range  of  the 
regulated  organism  in-the  United  States; 

(6)  Whether  the  regulated  organism 
has  been  released  into  the  environment 
in  the  area  or  areas  of  the  United  States 
for  which  the  exemption  is  being 
requested  and.  if  so.  the  location  and 
date  of  the  release; 

(7)  A  description  of  all  testing  and 
review  that  has  been  conducted  to 
assess  the  effects  of  the  regulated 
organism  on  the  environment; 

(8)  The  effect  of  the  regulated 
organism  on  the  environment  in  its 
established  range; 

(9)  The  host  specificity  of  the 
regulated  organism  under  both  artifirial 
and  natural  conditions: 

(10)  References  to  any  published  and 
unpublished  documents  that  support 
the  information  required  bv  paragmphs 
(b)(l)(ii)  through  (b){l)(ix)  of  this 
section.  If  available  to  the  applicant, 
copies  of  any  unpublished  referenced 
documents  must  be  attached  to  the 
application;  and 

(11)  A  list  of  at  least  three 
universities,  museums,  scientific 
societies,  or  other  organizations  tiiat 
maintain  collections  of  organisms  to 
which  spetjimens  of  the  regulated 
organism  have  been  submitted,  and  the 
identification  numbers  assigned  to  the 
specimens. 

Ten  of  these  1 1  data  elements  are 
similar  to  those  found  in  paragraphs  (b) 


and  (e)  of  proposed  %  335.4.  which 
contain  the  data  elements  that  must  be 
addressed  in  an  application  for  a  permit 
to  release  a  regulated  organism  into  the 
environment  The  eleventh  proposed 
element  (a  list  of  at  least  three 
universities,  museums,  scientific 
societies,  or  other  organizations  that 
maintain  collections  of  organisms  to 
which  specimens  of  the  regulated 
organism  have  been  submitted,  and  the 
identification  numbers  assigned  to  the 
specimens)  would  provide  a  reference 
for  APHIS  and  is  also  proposed  as  a 
permit  condition  for  the  reiease  of  a 
regulated  organism  into  the 
environment  in  proposed  §  335.61c). 
These  11  data  elements  are  intended  to 
provide  APHIS  with  information 
necessary  to  assess  the  environmental 
and  plant  pest  risks  associated  with 
exempting  a  nonindigenous  organism 
from  regulation  under  proposed  part 
335 

Proposed  §  335.5(b)(2)  provides  that 
after  receiving  a  request  for  exemption, 
APHIS  would  conduct  a  review  to 
determine  whether  the  request  for  an 
exemption  contained  all  the  information 
required  by  proposed  §  335.5(b)(1),  This 
review  \«oii!d  be  completed  within  30 
days  of  APHIS'  receipt  of  the  request  Uir 
an  exemption.  Upon  completion  of  that 
review,  we  would  inform  the  person 
requesting  the  exemption  of  the  fiaie  thi.- 
request  was  received,  which  would  he 
the  date  that  the  review  period  had 
commenced  (or,  if  the  request  was 
incomplete,  what  additional 
information  was  needed).  Once  the 
request  for  exemption  is  complete. 
APHIS  would  commence  its  review  nf 
the  request.  When  the  request  conlain*. 
all  the  information  required  by 
proposed  §  335.5(b)(1).  we  believe  fh,.l .. 
120-day  review  period— which  is 
proposed  in  §  335.5(b)(2)— would  be 
sufficient  for  APHIS  to  thoroughly 
t'xamine  all  aspects  of  the  request  for  :iii 
exemption. 

If,  based  upon  its  review  of  the 
request,  APHIS  finds  that  exempting  iht- 
regulated  organism  from  regulation 
would  not  present  a  significant  plant 
pi;st  risk,  APHIS  would  publish  a  nolii  •• 
of  proposed  rulemaking  in  the  Federal 
Register,  proposing  to  add  the  organism 
to  the  list  of  regulated  organisms 
exempted  from  the  regulations  in 
proposed  part  335.  If  the  public 
comments  do  not  contain  any 
supportable  information  that  indiiuih- 
the  organism  should  not  be  e.xempt  from 
regulation  under  proposed  part  335,  ;i 
final  rule  adding  the  organism  to  the  list 
of  exempted  nonindigenous  organisms 
would  be  published  in  the  Federal 
Register. 
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Conversely,  if  APHIS  determines  that 
the  available  information  could  not 
support  a  finding  that  exempting  the 
regulated  organism  from  regulation 
would  not  present  a  significant  plant 
pest  risk,  the  request  would  be  denied. 
The  person  requesting  the  exemption 
would  be  informed  of  the  denial  in 
wTiting  and  given  the  opportunity  to 
appeal.  The  appeal  process  would  be  set 
forth  in  proposed  §  335.5(b).  The  denial 
of  an  exemption  request  would  not 
preclude  the  person  who  had  requested 
the  exemption  from  applying  for  a 
permit  for  the  introduction  of  the  same 
regulated  organism. 


There  may  be  occasions  where  APHIS 
determines,  without  having  received  a 
request  from  a  member  of  the  public, 
that  a  regulated  organism  could  be 
exempted  from  regulation  under  this 
proposed  part  without  presenting  a 
significant  plant  pest  risk.  Therefore, 
proposed  §  335.5(c)  provides  that  in 
such  cases.  APHIS  would  publish  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register,  proposing  to  add  the 
organism  to  the  list  of  exempted 
nonindigenous  organisms  in  proposed 
§  335.5(d).  If  the  public  comment  period 
did  not  produce  any  supportable 
information  that  indicated  the  organism 


should  not  be  exempted  from 
regulation,  a  final  rule  adding  the 
organism  to  the  list  of  exempted 
nonindigenous  organisms  would  be 
published  in  the  Federal  Register. 

In  this  proposed  rule,  the  list  of 
exempted  nonindigenous  organisms  in 
proposed  §  335.5(d)  consists  of  13  types 
of  organisms  that  APHIS  believes 
should  be  exempted  from  regulation 
under  proposed  part  335.  The 
exemption  would  apply  to  the 
introduction  of  these  organisms  into  the 
entire  United  States.  These  organisms 
are: 


Class 


Arachnida 
Arachnida 
Arachnida 
Arachnida 
Arachnida 
Arachnida 

Insecta 

Insecta 

Insecta 

Insecta  

Chilopoda 
Diptoda  .... 


Order 


Scorpiones 

Pseudoscorpiones 

Solfugae 

Amblypygi  

Opiliones 

Aranae  

Blattodea 

Diptera  

Diptera  

Diptera  


Family 


Theraphosidae 


Culicldae  

Muscidae  

Drosophilidae 


Scientific  or  common  name 


Scorpions. 

Pseudoscorpions. 

Windscorpions. 

Tailless  whipscorpions. 

Daddy-longlegs/harvestmen. 

Tarantulas. 

Cockroaches. 

Mosquitoes. 

Musca  domestica. 

Drosophila  melanogaster. 

Centipedes. 

Millipedes. 


JMI 


A  permit  would  not  be  required  under 
proposed  part  335  to  introduce  these 
organisms  into  the  United  States 
because,  based  on  APHIS'  experience 
issuing  plant  pest  permits,  we  do  not 
believe  that  the  above  types  of 
organisms  would  need  to  be  regulated 
under  proposed  part  335  in  order  to 
prevent  the  introduction  of  plant  pests 
into  the  United  States. 

Conditions  for  the  Introduction  of 
Regulated  Organisms  (§  335.6) 

This  section  of  the  proposed 
regulations  contains  conditions  that 
would  apply  to  the  introduction  of 
regulated  organisms.  As  mentioned 
above  in  the  discussion  of  proposed 
§  335.4(g).  any  additional  conditions 
that  would  apply  specifically  to  the 
introduction  of  a  particular  regulated 
organism  would  be  listed  on  the  permit 
issued  for  that  introduction.  These 
proposed  conditions  are  designed  to 
prevent  the  introduction  and 
dissemination  of  plant  pests. 

Paragraph  (a)  of  proposed  §  335.6 
contains  the  conditions  that  would 
apply  to  the  importation  of  regulated 
organisms.  We  would  require  regulated 
organisms  imported  into  the  United 
States  to  be  accompanied  by  a  permit 
and  imported  through  a  port  of  first 
arrival  that  has  a  plant  inspection 
station.  Given  the  nature  of  some 
regulated  organisms,  we  believe  it  is 
necessary  to  route  them  through  one  of 


APHIS'  plant  inspection  stations,  which 
have  special  inspection  and  treatment 
facilities.  In  order  to  reduce  the  risk  of 
the  spread  of  plant  pests,  and  to  help 
prevent  a  regulated  organism's 
accidental  release  into  the  environment, 
we  would  further  require  that  imported 
regulated  organisms  be  moved  from  the 
port  of  first  arrival  only  to  the 
destination  specified  on  the  permit.  We 
would  also  require  the  regulated 
organism  to  be  enclosed  in  a  container 
that  meets  the  requirements  of  proposed 
§  335.8.  and  that  the  container  remains 
unopened  until  the  regulated  organism 
arrives  at  the  destination  specified  on 
the  permit.  The  regulated  organism 
could  not  be  accompanied  by  an 
organism  or  article  not  specified  on  the 
permit. 

To  facilitate  the  handling  of  the 
regulated  organism  at  the  port  of  first 
arrival,  we  would  require  that  the 
outside  of  the  container  bear  a  label 
issued  by  APHIS;  the  label  would 
identify  the  container  so  that  it  would 
be  handled  by  the  APHIS  inspector  as 
quickly  as  possible.  The  outside  of  the 
container  in  which  the  regulated 
organism  is  moved  would  also  have  to 
accurately  identify  the  regulated 
organism,  the  person  to  whom  the 
permit  was  issued,  the  destination  of  the 
regulated  organism,  the  return  address 
of  the  sender  of  the  regulated  organism, 
and  the  number  of  the  permit 
authorizing  the  importation.  By  having 


this  information  accompanying  the 
regulated  organism  at  the  time  of  its 
arrival  at  the  port  of  first  arrival,  we 
could  avoid  unnecessary  delays  that 
might  result  from  inadequate 
identification  of  the  container's 
contents. 

We  would  require  the  permittee  to 
agree  to  notify  the  Administrator 
immediately  if  there  is  an  accidental  or 
unauthorized  release  of  the  regulated 
organism  into  the  environment,  or 
within  5  days  if  there  are  any 
characteristics  of  the  regulated  organism 
that  are  substantially  different  from 
those  listed  in  the  application  for  a 
permit. 

In  certain  cases,  APHIS  may 
determine  that  a  regulated  organism 
must  be  destroyed,  disposed  of,  or 
subjected  to  other  remedial  measures  to 
prevent  the  spread  of  plant  pests. 
Therefore,  in  situations  where  the 
regulated  organism  presents  a  risk  of 
disseminating  plant  pests,  the  permittee 
would  be  required  to  present  the 
regulated  organism  to  the  Admiriistrator 
for  disposition. 

Paragraph  (b)  of  proposed  §  335.6 
contains  the  proposed  conditions  that 
would  apply  to  the  interstate  movement 
of  regulated  organisms.  Regulated 
organisms  moved  interstate  would  have- 
to  meet,  with  two  exceptions,  the  same 
conditions  as  imported  regulated 
organisms  under  this  section  of  the 
proposed  regulations.  Regulated 
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organisms  moved  interstate  would  have 
to  be  accompanied  by  a  permit,  moved 
only  to  the  destination  specified  on  the 
permit,  moved  ina  container  that  meets 
the  requirements  of  proposed  §  335.8, 
and  moved  without  any  other  organism 
or  article,  except  as  specified  on  the 
permit.  Further,  the  container  in  which 
the  regulated  organisms  are  moved 
^ifould  have  to  remain  unopened  until 
its  arrival  at  the  destination  specified  on 
the  permit.  The  outside  of  the  container 
would  have  to  accurately  identify  the 
.  regulated  organism,  the  person  to  whom 
the  permit  was  issued,  the  destination  of 
ihe  regulated  organism,  the  return 
iddress  of  the  sender  of  the  regulated 
organism,  and  the  number  of  the  permit 
luthorizing  the  interstate  movement. 

f^he  permittee  would  also  have  to  agree 
0  notify  the  Administrator  immediately 
if  there  is  an  accidental  or  unauthorized 
release  of  the  regulated  organism  into 
the  environment,  or  within  5  days  if 
jhere  are  any  characteristics  of  the 
1  egulated  organism  that  are  substantially 
ilifferent  from  those  listed  in  the 
iipplication  for  a  permit.  In  situations 
Vhere  the  regulated  organism  presented 
a  risk  of  disseminating  plant  pests,  the 
permittee  would  be  required  to  present 
.4  he  regulated  organism  to  the 
i  Administrator  for  disposition. 

For  regulated  organisms  released  into 
the  environment,  any  specific 
conditions  would  be  determined  by  the 
nature  of  the  individual  release, 
therefore,  the  only  conditions  that    ■ 
would  apply  to  the  release  of  all 
ipgulated  organism  into  the 
ebivironment  would  be:  (1)  That  the 
release  be  authorized  by  a  permit  and 
donducted  in  accordance  with  the 
donditions  of  the  permit;  (2)  that  the 
permittee  notify  APHIS  imme«Iiately  if 
there  were  an  accidental  or 
iinauthorized  release  of  the  regulated 
oir^anism  into  the  environment,  or 
v^ithin  5  days  if  there  were  any 
characteristics  of  the  regulated  organism 
that  were  substantially  different  from 
those  listed  in  the  application  for  a 
p)Binmt;  (3)  that,  in  situations  where  the 
regulated  organism  presented  a  risk  of 
disseminating  plant  pests,  the  permittee 
would  present  the  regulated  organism  to 
the  Administrator  for  disposition;  and 
(4)  that  specimens  of  the  regulated 
organism  be  submitted  to  the  collections 
of  at  least  three  universities,  museums, 
sdientific  societies,  or  other 
organizations  that  maintain  colh.'ctions 
of  organisms.  The  identification 
numbers  assigned  to  the  specimens 
would  have  to  have  tieen  provided  to 
ApHIS  prior  to  the  release  to  pfovide  a 
reference  for  APHIS. 


Facilities  for  the  Containment  of 
Regulated  Organisms  (§335.7) 

This  section  of  the  proposed 
regulations-contains  the  requirements 
that  would  apply  to  a  facility  into  which 
a  regulated  organism  would  be  imported 
or  moved  interstate.  Under  the  proposed 
regulations,  the  Administrator  would 
approve  the  use  of  a  facility  for  the 
containment  of  a  regulated  organism 
only  if  the  facility  met  the  requirements 
of  proposed  §335.7. 

We  would  require  that  the  facility  be 
constructed  and  operated-in  a  manner 
that  would  prevent  the  escape  and 
dissemination  of  the  regulated 
organism.  To  that  end,  we  would 
require  that  the  facility's  physical 
structure  possess  adequate  water,  air, 
and  waste  handling  systems,  as  well  as 
adequate  entryways,  windows,  and 
facility  structure  to  contain  the 
regulated  organism  and  proxent  the 
unauthorized  entry  of  organisms  and 
people.  In  terms  of  its  operation,  we 
would  require  that  the  facility  have 
procedural  safeguards  and  be  operated 
in  a  manner  that  would  prevent  the 
escape  of  a  regulated  organism  and 
would  prevent  the  unauthorized  entry 
of  organisms  and  people. 

We  would  require  that  the  facility 
have  a  means  of  inactivating  or 
sterilizing  the  regulated  organism  and 
any  host  material,  containers,  or  other 
material  used  for  the  regulated 
organism.  We  believe  this  requirement 
is  necessary  to  ensure  that,  for  example, 
unauthorized  material  accompanying  a 
regulated  organism  could  be  destroye<l 
if  it  constituted  a  plant  pest  risk. 
Additionally,  there  may  be 
circumstances  under  which  the 
Administrator  determines  that  the 
destruction  or  disposal  of  a  regulated 
organism  is  necessary  to  prevent  the 
spread  of  a  plant  pest. 

Because  there  may  be  cases  in  which 
the  circumstances  of  a  particular 
introduction  dictate  the  need  for 
additional  safeguards,  we  would  further 
require  that  the  facility  and  its  operation 
meet  any  other  conditions  the 
Administrator  deemed  nccessarj-  to 
prevent  the  escape  of  a  regulated 
organism  and  prevent  the  unauthorized 
entry  of  organisms  and  people. 

Finally,  we  would  require  that  the 
operator  of  the  facility  maintain  certain 
records  regarding  the  regulated 
organism  during  the  time  the  organism 
is  held  in  the  facifity.  The  records 
would  have  to  identify'  the  regulated 
organism,  the  person  "from  whom  the 
•■egulated  organism  was  rer.eived,  I  lie 
date  the  regulated  organism  was 
received  at  the  facility,  and  the   - 
disposition  of  the  regulated  orgaiii.sm. 


Those  records  would  be  necessary  for 
APHIS  to  determine  whether  a  mgulatrv) 
organism  has  been  moved  and  held  in 
accordance  with  the  conditions  of  the 
permit  authorizing  its  introduction. 
Therefore,  we  propose  to  require  that  an 
APHIS  inspector  be  allowed  to  inspect 
and  copy  those  records  during  norm;d 
business  hours. 

Container  Requirements  for  the 
Movement  of  Regulated  Organism 
IS  335.8) 

Proposed  §  335.8  specifies  the 
container  requirements  for  the 
importation  and  interstate  niovenienl  of 
a  regulated  organism  and  any  material 
moved  with  the  regulated  organism.  A 
regulated  organism  must  be  properly 
packaged  to  ma.ximize  its  chances  of 
survival  and  minimize  the  possibility  of 
an  accidental  release  into  the 
environment  during  movement.  For 
those  reasons,  we  would  prohibit  the 
importation  and  interstate  movement  ul 
any  regulated  organism  unless  Ihe 
regulated  organism  is  enclosed  in  a 
container  that  meets  the  requirements  nf 
this  section. 

For  the  purposes  of  this  section,  a 
regulated  organism  and  any  materi.il 
moved  with  a  regulated  organism  wouli) 
be  divided  into  five  categories:  plants 
and  plant  parts,  seeds,  microorganisms, 
arthropods,  and  other  organisms.  Each 
category  is  designed  to  provide 
safeguards  commensurate  with  the  level 
of  risk  that  would  be  presented  by  the 
importation  or  interstate  movement  of 
an  organism  in  that  category. 

Under  proposed  §  335.8(b)(1),  all 
plants  or  plant  parts,  except  seeds  and 
cells,  would  have  to  be  enclosed  in  a 
sealed  plastic  bag  of  at  least  0.1270  mm 
(5  mil)  thickness  or  in  an  equivalent 
Ic-ikproof  container,  and  then  enclo.si?«l 
in  a  sturdy,  sealed,  outer  container 
constructed  of  corrugated  fiberboard, 
corrugated  cardboard,  wood,  or  other 
material  of  equivalent  strength.  Under 
pn)p()spd  *)  335.8(b)t2),  all  seeds  would 
have  ti)  be  enclosed  in  a  sealed  pkLstic 
bag  of  at  least  0.1270  mm  (5  mil) 
thickness  or  in  an  equivalent  leakproof 
container.  The  sealed  plastic  bag  or 
i.quivalent  leakproof  container  would 
the  ha\  e  to  be  enclased  within  a  second 
sealed  plastic  bag  of  at  least  0.1270  mm 
(n  mil)  thickness  or  in  an  equivalent 
Inakproof  container.  Eacn  plastic  bag  or 
rquivnlent  loakproof  container  would 
havi!  to  be  independently  capable  of 
preventing  the  seeds  from  escaping  the 
container.  Each  set  of  containers  would 
ha\e  to  be  enclosed  in  a  sturdy  outer 
container  constructed  of  corrugated 
fiberboard,  corrugated  cardboard,  wood, 
or  other  material  of  i.Hjuivalcnt  .strength. 
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All  microorganisms,  such  as  fungi, 
bacteria,  nematodes,  or  cells,  would 
have  to  be  enclosed  in  a  container  as 
specified  in  paragraph  (b)(3)(i)  or 
(b)(3)(ii)  of  proposed  §  335.8. 
Microorganisms  not  exceeding  50  mL  in 
volume  would  have  to  be  enclosed  in  a 
durable,  watertight  primary  container, 
which  would  have  to  be  enclosed  in  a 
second  durable,  watertight  container 
(secondary  container).  Several  primary 
containers  could  be  enclosed  in  a  single 
secondary  container  if  the  total  volume 
of  all  the  primary  containers  enclosed  in 
a  single  secondary  container  did  not 
exceed  50  mL.  The  space  at  the  top. 
bottom,  and  sides  between  the  primary 
and  secondary  containers  would  have  to 
contain  sufficient  nonparticulatc 
absorbent  material  (e.g..  paper  towel)  to 
absorb  the  entire  contents  of  the  primary 
container(s).  The  secondary  container 
would  then  have  to  be  enclosed  in  an 
outer  container  constructed  of 
corrugated  fiberboard,  corrugated 
cardboard,  wood,  or  other  material  of 
equivalent  strength. 

Microorganisms  that  exceeded  a 
volume  of  50  mL  would  have  to  comply 
with  the  requirements  described  in  the 
above  paragraph.  In  addition,  a  shock- 
absorbing  material,  in  volume  at  least 
equal  to  that  of  the  absorbent  material 
between  the  primary  and  secondary 
containers,  would  have  to  be  placed  at 
the  top,  bottom,  and  sides  between  the 
secondary  container  and  the  outer 
container.  Single  primary  containers 
could  not  contain  more  \han  1,000  mL 
of  material.  However,  two  or  more 
primary  containers  whose  combined 
volumes  do  not  exceed  1 ,000  mL  could 
be  enclosed  in  a  single  secondary 
container.  The  maximum  amount  of 
microorganisms  that  could  be  enclosed 
within  a  single  outer  container  could 
not  exceed  4,000  mL. 

If  dry  ice  was  used  as  a  refrigerant,  it 
would  have  to  be  placed  between  the 
secondary  container  and  the  outer 
container.  The  shock-absorbing  material 
would  have  to  be  placed  so  that  the 
secondary  container  would  not  become 
loose  inside  the  outer  container  as  the 
dry  ice  sublimates. 

insects,  mites,  or  other  arthropods 
would  have  to  be  enclosed  in  a 
container  as  specified  for  arthropods  in 
paragraph  (b)(4)  of  proposed  §  335.8  or 
in  a  container  specified  for 
microorganisms  described  in  paragraph 
(b)(3)  of  proposed  §  335.8.  Under 
proposed  §  335.8(b)(4),  arthropods  (any 
life  stage)  would  have  to  be  enclosed  in 
a  primary  container  (insulated  vacuum 
container,  metal,  or  plastic)  and  the 
container  would  have  to  be  sealed  to 
prevent  escape  of  the  arthropods.  The 
primar\'  container  would  have  to  be 


enclosed  in  a  secondary  container  of 
crushproof  styrofoam  or  other  material 
of  equivalent  strength;  one  or  more  rigid 
ice  packs  could  also  be  enclosed  in  the 
secondary  container;  and  sufficient 
packing  material  would  have  to  be 
added  around  the  primary  container  to 
prevent  movement  of  the  primary 
container  within  the  secondary 
container.  The  secondary  container 
would  have  to  be  enclosed  in  an  outer 
container  constructed  of  corrugated 
fiberboard,  corrugated  cardboard,  wood, 
or  other  material  of  equivalent  strength. 

Any  organism  not  covered  in 
paragraph  (b)(1),  (b)(2),  or  (b)(4)  of 
proposed  §  335.8  that  did  not  require 
continuous  access  to  atmospheric 
ox>gen  would  have  to  be  enclosed  in  a 
container  as  specified  in  paragraph 
(b)(3)  or  (b)(4)  of  this  section.  Any 
organism  that  was  not  a  plant  and  that 
required  continuous  access  to 
atmospheric  oxygen  would  have  to  be 
enclosed  in  a  primary  container 
constructed  with  a  sturdy,  crush-proof 
frame  of  wood,  metal,  or  other  material 
of  equivalent  strength,  surrounded  by 
mesh  or  netting  of  a  strength  and  mesh 
size  sufficient  to  prevent  the  escape  of 
the  smallest  organism  in  the  container, 
with  the  edges  and  seams  of  the  mesh 
or  netting  sealed  to  prevent  the  escape 
of  organisms.  Each  primary  container 
would  have  to  be  enclosed  in  a  larger 
secondary  container  constructed  of 
wood,  metal,  or  other  rnaterial  of 
equivalent  strength.  The  primary  and 
secondary-  containers  would  have  to  be 
enclosed  in  em  outer  container 
constructed  of  corrugated  fiberboard, 
corrugated  cardboard,  wood,  or  other 
material  of  equivalent  strength,  which 
outer  container  could  have  air  holes  or 
spaces  in  the  sides  and/or  ends  of  the 
container,  provided  that  the  outer 
container  would  have  to  retain 
sufficient  strength  to  prevent  crushing 
of  the  primary-  and  secondary 
containers. 

We  believe  that  these  proposed 
requirements  would  be  sufficient  to 
prevent  the  accidental  release  of  the 
regulated  organism  and  any  material 
moved  with  the  organism. 

We  understand  tnat  there  may  be 
unique  circumstances,  such  as  the 
nature,  volume,  or  life  stage  of  a 
regulated  organism,  that  could  make 
these  proposed  container  requirements 
inappropriate  for  the  importation  of 
interstate  movement  of  a  particular 
regulated  organism.  For  that  reason,  we 
would  allow  a  person  to  request  a 
variance  from  the  container 
requirements  by  submitting  a  written 
statement  to  APHIS  describing  why  the 
applicable  container  requirements  are 
inappropriate  for  the  regulated  organism 


that  the  person  proposes  to  move,  and 
what  container  requirements  the  person 
would  use  in  lieu  of  the  applicable 
container  requirements.  APHIS  would 
make  a  decision  regarding  the  variance 
request  and  would  inform  the  applicant 
of  the  decision  prior  to  the  issuance  of 
a  permit.  If  APHIS  granted  the  variance 
request,  a  permit  would  be  issued  if 
APHIS  had  determined  from  its  review 
of  the  permit  application  that  the 
regulated  organism  could  be  introduced 
without  risk  of  plant  pest  dissemination. 
If  APHIS  denied  the  variance  request, 
the  applicant  could  submit  an  appeal  to 
the  Administrator  by  following  the 
procedure  detailed  in  the  proposed 
regulations;  however,  no  permit  would 
be  issued  until  such  time  as  the  appeal 
was  resolved  and  the  applicant  agreed 
to  abide  by  APHIS'  decision. 

Costs  and  Charges  (§  335.9) 

Proposed  §  335.9  relates  to  costs  and 
charges  that  would  apply  in  connection 
with  the  services  of  an  APHIS  inspector. 
It  is  the  policy  of  APHIS  that  the 
services  of  an  APHIS  inspector  during 
regularly  assigned  hours  of  duty  and  at 
the  usual  places  of  duty  be  furnished 
without  cost  to  persons  requiring 
inspection,  unless  a  user  fee  is  payable 
under  7  CFR  part  354.  There  are, 
however,  no  user  fees  currently  in  place 
that  would  affect  the  permitting  or 
inspection  activities  that  would  be 
carried  out  under  the  proposed 
regulations. 

Proposed  §  335.9  further  provides  that 
any  costs  or  charges  incidental  to 
inspection  or  to  compliance  with  the 
provisions  of  this  part,  other  than  an 
APHIS  inspector's  services,  are  not  the 
responsibihty  of  the  USDA. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been 
determined  to  be  significant  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  under  E.xecutive  Order 
12866. 

Wc  are  proposing  to  establish 
comprehensive  regulations  governing 
the  introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  certain  regulated 
organisms.  The  proposed  regulations 
would  clarify  the  permit  application 
process  and  provide  a  means  of 
screening  regulated  organisms  prior  to 
their  introduction  to  determine  the 
potential  plant  pest  risk  associated  with 
a  particular  introduction.  According  to 
the  OTA  report  cited  above,  harmhil 
nonindigenous  species  have  caused  an 
economic  loss  of  approximately  $97 
bilhon  between  1906  and  1991.  When 
weighed  against  that  figure,  the  costs  of 
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i  mplementing  or  complying  with  these 
]>roposed  regulations  are  insignificant. 
The  proposed  regulations  clearly  set 
out  the  information  that  APHIS  would 
Baquire  to  be  able  to  make  a  decision 
( onceming  the  plant  pest  risk  associated 
with  a  regulated  organism,  so 
brospective  applicants  would  not  find 
tlleraselves  wasting  scarce  resources 
seeking  clarification  or  interpretation  of 
tJie  existing  plant  pest  regulations. 
'  'hese  improvements  are  expected  to 
encourage  and  facilitate  research  in  the 
a  ilea  of  nonindigenous  organisms. 

In  1992,  APHIS  issued  3,375  permits 
I  Oder  7  CFR  part  330  for  the 
i  tiportation,  interstate  movement,  or 
release  into  the  environment  of 
ciiganisms,  nearly  3  times  the  1982  total 
cf  1.167  permits  issued.  The  average 
t|)tal  cost  (using  the  1992  data)  to  APHIS 
to  process  an  application  was 
approximately  $139.  No  user  fees  have 
baen  charged  to  the  applicants. 
Under  the  current  system,  the 
processing  of  an  application  can  be  a 
lengthy  process.  It  takes,  on  average, 
approximately  5  to  30  days  to  issue  a 
permit  for  importation  or  interstate 
movement  of  an  organism,  while  it  may 
t^ke  as  long  as  a  year  to  process  an 
application  for  the  release  of  an 
of^anism  into  the  environment.  This 
tilme  variability  is  partly  a  function  of 
the  level  of  risk  assessment  required, 
b  It  the  adequacy  of  the  initial 
information  provided  by  the  applicant 
p  ays  an  important  role.  We  anticipate 
tl^at  the  permit  application  process  set 
forth  in  the  proposed  regulations  would 
s|»eed  up  the  permit  application  review 
process  by  ensuring  that  sufficient  data 
aia  provided  by  applicants  from  the 
start  of  APHIS'  review  of  the 
ajiplication. 

The  applicants  for  permits  to 
introduce  nonindigenous  organisms 
h^ve  been  researchers,  scientists,  private 
businesses,  and  agricultural  producers. 
Approximately  two-thirds  of  all 
applicants  have  been  nonprofit  entities. 
Most  of  the  applicants  are  considered  to 
be  small  entities.  Of  the  three  tvpes  of 
permits  that  would  be  issued  under 
these  proposed  regulations — 
importation,  interstate  movement,  and 
release  into  the  environment — we 
believe  that  an  application  for  a  permit 
tO|release  a  regulated  organism  into  the 
enlvironment  would  take  the  longest  to 
prepare.  We  estimate  that  a  Ph.D. 
researcher  working  with  clerical  support 
for  approximately  2  weeks  to  prepare  an 
application  for  a  permit  to  release  a 
regulated  organism  into  the 
environment  would  cost,  based  on  their 
estimated  salaries,  less  than  $5,000.  We 
anticipate  that  the  costs  of  preparing  a 
pe-mit  application  for  the  majority  of 


the  regulated  organisms  covered  by  the 
proposed  regulations  would  not  be 
significant  because  most,  if  not  all,  of 
the  data  that  would  be  required  would 
already  be  known  to  the  applicant,  thus 
minimizing  the  amount  of  time  spent 
preparing  a  permit  application. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
^3015.  subpart  V.) 

Executive  Order  1 2778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

National  Environmental  Policy  Act 

APHIS  has  determined  that  the 
preparation  of  an  environmental 
assessment  was  not  necessary  for  the 
proposed  regulations.  The  proposed 
regulations  are  procedural  in  nature  and 
would  not  irrevocably  commit  APHIS  to 
any  decision  concerning  the  issuance  of 
any  permit  for  the  release  into  the 
environment  of  a  regulated  organism.  As 
a  procedural  regulation,  the  proposed 
rule  would  advise  persons  of  what  data 
to  submit  in  a  permit  application  so  that 
APHIS  would  be  able  to  decide  whether 
a  permit  could  be  granted.  For  an 
application  for  a  permit  to  release  a 
regulated  organism  into  the 
environment,  the  required  data  would 
be  used  to  prepare  an  environmental 
assessment  as  part  of  APHIS'  decision- 
making process.  APHIS  would  retain  the 
authority  to  grant,  deny,  or  revoke  a 
permit  on  a  case-by-case  basis. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.].  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Managem»>nt 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Informati(m 
and  Regulatory  Affairs,  OMB,  Attention: 


Desk  Officer  for  APHIS,  Washington,  IX: 
20503.  Please  send  a  copy  of  your 
comments  to:  (1)  Chief,  Regul'atorv 
.Analysis  and  Development,  PPD, 
.\PHiS,  USDA,  P.O.  Drawer  810, 
Riverdale,  MD  20738,  and  (2)  Clearano- 
Officer,  OIRM,  USDA,  room  404-W, 
14th  Street  and  Independence  .Avenue 
SW..  Washington.  DC  20250. 

List  of  Subjects  in  7  CFR  Part  335 

Imports.  Packaging  and  containers. 
Plant  diseases  and  pests.  Reporting  an<l 
recordkeeping  requirements. 
Transportation. 

Accordingly,  7  CFR  part  335  uoiild  I).? 
added  to  read  as  follows: 

PART  335— INTRODUCTION  OF 
NONINDIGENOUS  ORGANISMS 

Set;. 

335.1  Definitioi-iS. 

335.2  Regulated  organisms 

335.3  General  restrit  tions  on  the 
introduction  of  regulated  o^g.lni^;v:^, 

335.4  Permits  for  the  introduttion  ol 
regulated  organis.iis. 

335.5  Nonindigenous  organisms  ext-uipi.-,) 
from  regulation  under  tiiis  part 

335.6  Conditions  for  the  inrrodui.tion  u) 
regulated  organisms. 

335.7  Fa(  ililies  for  the  con!Bi:i.ni»T.l  of 
regulated  organisms. 

335.8  Container  requirercents  for  thi- 
movement  of  regulated  cganisms. 

335.9  Costs  and  charges. 

Authority:  7  L'.S  C  150aa-150ij   I51-l(i4.i. 
lf>7,  and  lf.22(n):  31  L.5  C.  9701:  42  i   SV. 
4331  and  4332:  7  CFR  2  17,  2.51.  and 
371. 2(c.). 

§335.1     Definitions. 

Terms  used  in  the  singular  furin  lu 
this  part  shall  be  construed  as  the 
plural,  and  vice  versa,  as  the  rase  ni;i\ 
demand.  The  following  terms,  when 
used  in  this  part,  shall  be  construed, 
respectively,  to  mean: 

Administrator.  The  Administr.il  )r  of 
the  Animal  and  Plant  Health  inspection 
Service.  U.S.  Department  of  Agriiiillure. 
or  any  other  individual  to  whom  the 
Administrator  delegates  authority  to  a(  t 
in  his  or  her  stead. 

Animal  and  Plant  Health  Inspeitinn 
Scnice  (APHIS).  The  Animal  and  PKuii 
Health  Inspection  Service  of  the  I'.S. 
Department  of  Agriculture. 

APHIS  inspector.  Any  emp!(i\iM'  of 
the  .Animal  and  Plant  Health  Inspeilioji 
Service  or  any  other  individual 
authorized  by  the  Administrator  to 
enforce  this  part. 

Environment.  All  land.  air.  .uid  wMft: 
and  all  living  organisms  in  associ.ition 
with  land.  air.  and  water. 

Established.  The  condition  of  a 
species  that  has  formed  a  self- 
sustaining,  free-living  population  ;il  .i 
given  location. 
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Established  range.  The  area  in  which 
a  species  maintains  a  self-sustaining, 
free-living  population. 

Import.  To  bring  into  the  territorial 
limits  of  the  United  States. 

Interstate.  From  any  State  into  or 
through  any  other  State,  or  within  the 
District  of  Columbia,  American  Samoa, 
Guam,  the  Virgin  Islands  of  the  United 
States,  or  any  other  territory  or 
possession  of  the  United  States. 

Introduce  (introduction).  To  move  or 
to  attempt  to  move  into  or  through  the 
United  States,  to  release  or  attempt  to 
release  into  the  environment,  or  to  move 
or  attempt  to  move  interstate. 

Move  (moving,  movement).  To  ship, 
offer  for  shipment,  enter,  offer  for  entry, 
import,  offer  for  importation,  receive  for 
transportation,  carry,  mail,  or  otherwise 
transport  or  allow  to  be  transported  into, 
through,  or  within  the  United  Stales. 

Nonindigenous  organism.  Any 
organism  proposed  for  introduction  into 
any  area  of  the  United  States  beyond  its 
established  range. 

Permit.  An  authorization  issued  by 
the  Administrator  for  the  introduction 
of  a  regulated  organism. 

Person.  Any  individual,  partnership, 
corporation,  company,  society, 
association,  or  other  legal  entity  or 
organized  group. 

Plant.  Any  stage  of  any  member  of  the 
plant  kingdom  including,  but  not 
limited  to,  trees,  plant  tissue  cultures, 
plantlet  cultures,  pollen,  shrubs,  vines, 
cuttings,  grafts,  scions,  buds,  roots, 
seeds,  cells,  tubers,  and  stems. 

Plant  pest.  Any  living  stage  of  any 
insects,  mites,  nematodes,  slugs,  snails, 
protozoa,  or  other  invertebrate  animals, 
bacteria,  fungi,  other  parasitic  plants  or 
reproductive  parts  of  parasitic  plants, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  organisms 
previously  identified  in  this  definition, 
or  any  infectious  substances,  which  can 
directly  or  indirectly  injure  or  cause 
disease  or  damage  in  any  plants  or  plant 
parts,  or  any  processed,  manufactured, 
or  other  products  of  plants. 

Plant  product.  Any  processed  or 
manufactured  plant  or  plant  part. 

Port  of  first  arrival.  Tne  land  area 
(such  as  a  seaport,  airport,  or  land 
border  station)  where  a  person,  or  a 
land,  water,  or  air  vehicle,  first  arrives 
after  entering  the  United  States,  and 
where  inspection  of  articles  is  carried 
out  by  APHIS  inspectors. 

Regulated  organism.  Any  living  stage 
of  any  nonindigenoGs  organism 
belonging  to  the  taxa  listed  in  §  335.2(a) 
that  is  not  listed  in  §  335.2(b)  or  exempt 
in  accordance  with  §  335.5. 

Release  into  the  environment.  The  use 
of  a  regulated  organism  outside  the 
constraints  of  physical  confinement. 


State.  Any  State,  the  District  of 
Columbia.  American  Samoa.  Guam,  the 
Northern  Mariana  Islands.  Puerto  Rico, 
the  Virgin  Islands  of  the  United  States, 
and  any  other  territory  or  possession  of 
the  United  States. 

United  States.  All  of  the  States. 

§335^    Ragulated  organisms. 

(a)  The  taxonomic  groups  listed  in 
paragraph  (a)(1)  of  this  section  include 
organisms  that  are  known  plant  pests. 
Therefore,  there  is  reason  to  believe  that 
other  organisms  within  the  taxonomic 
groups  listed  in  paragraph  (a)(1)  of  this 
section  may  be  or  may  contain  plant 
pests  and.  except  for  those  organisms 
listed  in  paragraph  (b)  of  this  section  or 
exempt  in  accordance  with  §  335.5.  are 
regulated  organisms.  Within  any 
taxonomic  group  included  on  the  list  in 
this  paragraph,  the  lowest  unit  of 
classification  listed  is  the  taxonomic 
group  that  may  contain  regulated 
organisms.  Organisms  belonging  to  all 
lower  taxa  contained  within  the  groups 
listed  in  this  paragraph  are  included  as 
organisms  that  may  be  or  may  contain 
plant  pests. 

(1)  Group: 
Viroids 

Superkingdom  Prokar>otae 
Kingdom  Virus 

All  members  of  groups  containing 
plant  viruses,  and  all  other  plant  and 
insect  viruses. 

Kingdom  Monera 

Division  Bacteria 

Family  Pseudomonadaccae 

Genus  Pseudomonas 

Genus  Xanthomonas 
Family  Rhizobiaceae 

Genus  Rhizobium 

Genus  Bradyrhizobium 

Genus  Agrobacterium 

Genus  Phyllobacterium 
Family  Enterobacteriaceae 

Cjenus  Erwinia 
Family  Streptomycetaceae 

Genus  Streptomyces 
Family  Actinomycetacease 

Genus  Actinomyces 

Coryneform  group 

CKiUus  Clavibacter 
Genus  Arthrobacter 
Genus  Curtobacteriuni 
Crfinus  Corynebacteria 
Gram-negative  phloem-limited  bacteria 

associated  with  plant  diseases. 
Gram-negative  xylem-limited  bacteria 

associated  with  plant  diseases. 
And  all  other  bacteria  associated  with 

plant  or  insect  diseases. 
Rickettsiaceae 
Rickettsial-like  organisms  assiKiated 
with  insect  diseases. 


Class  Mollicutes 

Order  Mycoplasmatales 
Family  Spiroplasmataceae 

Genus  Spiroplasma 
Mycoplasma-like  organisms  associated 

with  plant  diseases. 
Mycoplasma-like  organisms  associated 

with  insect  diseases. 

Superkingdom  Eukaryotae 

Kingdom  Plantae 

Subkingdom  Thallobionta 

Division  Chlorophjla 

Genus  Cephaleuros 
Genus  Rhodochytrium 
Genus  Phyllosiphon 

Division  Myxomycota 

Class  Plasmodiophoromycetes 

Division  Eumycota 

Class  Chytridiomycetes 

Order  Chytridiales 

Class  Oomycetes 

Order  Lagenidiales 
Family  Lagenidiaceae 
Family  Olpidiopsidaceae 
Order  Peronosporales   ■ 
Family  Albuginaceae 
Family  Peronosporaceae 
Family  Pythiaceae 
Order  Saprolegniales 
Family  Saprolegniaceae 
Family  Leptolegniellaceae 

Class  Zygomycetes 

Order  Mucorales 
Family  Choanephoraceae 
Family  Mucoraceae 
Family  Entomophthoraceae 

Class  Hemiascomycetes 

Family  Prctomycetaceae 
Family  Taphrinaceae 

Class  Loculoascomycetes 

Order  Myriangiales 
Family  Elsinoeaceae 
Family  Myriangiaceae 
Order  Asterinales 
Order  Dothideales 
Order  Chaetothyriales 
Order  Hysteriales 
Family  Parmulariaceae 
Family  Phillipsiellaceae 
Family  Hysteriaceae 
Order  Pleosporales 
Order  Melanommatales 

Class  Plectomycetes 

Order  Eurotiales 

Family  Ophiostomataceae 

Order  Ascophaerales 

Class  P>Tenomycetes 

Order  Ery.siphales 
Order  Meliolalos 
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Order  Xylariales 
Order  Diaporthales 
Order  Hypocreales 
Order  Clavicipitales 

Class  Discomycetes 

Order  Phacidiales 
Order  Helotiales 
Family  Ascocorticiceae 
Family  Hemiphacidiaceae 
Family  Dermataceae 
Family  Sclerotiniaceae 
Order  C>1arriales 
^rder  Medeolariales 
Order  Pezziales 
Family  Sarcosomataceae 
Family  Sarcoscyphaceae 

Class  Teliomycetos 

Class  Phragmobasidiomycetes 

F  ^ily  Auriculariaceae 
I  amily  Ceratobasidiaceae 

( !lass  Hymenomycetes 

Order  Exobasidiales 

Order  Agaricales 

F  amily  Corticiaceae 

F  amily  Hymenochaetaceae 

F  amily  Echinodontiaceae 

Family  Fistulinaceae 

Family  Clavariaceae 

Family  Polyporaceae 

F  amily  Tricholomatacoae 

C  lass  Hyphomycetes 

C  lass  Coelomycetes 

lAnd  all  other  fungi  associated  with 
f  ijant  or  insect  diseases. 

Svibkingdom  Embryobionta 

Envision  Magnoliophyta 

F  ^niily  Balanophoraceae — parasitic 

I    species 
Fdmily  Cuscutaceae — parasitic  species 
Family  Hydnoraceae — parasitic  species 
Family  Krameriaceae — parasitic  species 
Family  Lauraceae — parasitic  species 

Genus  Cassytha 
Family  Lennoaceae — parasitic  species 
Family  Loranthaceae — parasitic  species 
Family  Myzodendraceae — parasitic 

species 
Family  Olacaceae — parasitic  species 
Family  Orobanchaceae — parasitic 

species 
Family  Rafflesiaceae — parasitic  species 

amily  Santalaceae — parasitic  species 
Family  Scrophuiariaceae — parasitic 
species 

Genus  Bartsia 

Genus  Buchnera 

Genus  Buttonia 

Genus  Castilleja 

Genus  Centranthera 

Genus  Cordylanthus 

Genus  Dasistoma 

Genus  Euphrasia 

Senus  Gerardia 


Genus  Harveya 
Genus  Hyobanche 
Genus  Lathraea 
Genus  Melamp\rum 
Genus  Melasma 
Genus  Orthantha 
Genus  Orthocarpus 
Genus  Pedicularis 
Genus  Rhamphicarpa 
Genus  Rhinanthus 
Genus  Schwalbea 
Genus  Seymeria 
Genus  Siphonostegia 
Genus  Sopubia 
Genus  Tozzia 
Family  Viscaceae — parasitic  species 

Kingdom  Animalia 

Subkingdom  Protozoa 

Genus  Ph\lomonas 
And  all  Protozoa  associati»d  with 
insect  diseases. 

Subkingdom  Euinetazoa 

Phylum  Neniata 

Class  Sccernentea 

Order  Tylenchida 
Family  Anguinidae 
Family  Belonolaimidae 
Family  Caloosiidae 
Family  Criconematidae 
Family  Dolichodoridae 
Family  Fergusobiidae 
Family  Hemicycliophoridrie 
Family  Heteroderidae 
Family  Hoplolaimidae 
Family  Meloidogynidae 
Family  Nacobbidae 
Family  Neotylenchidao 
Family  Nothotylenchidae 
Family  Paratylenchidae 
Family  Pratyienchidae 
Family  Tylenchidae 
Family  Tylenchulidao 
Order  Aphelenchida 
Family  Aphelenchoididap 

Class  Adenophorea 

Order  Dorylaimida 
Family  Loneidoridae 
Family  Trichodoridae 

Phylum  Mollusca 

Class  Gastropoda 

Subclass  Pulmonata 
Order  Basommatophora 

Superfamily  Planorbacea 
Order  Stylommatophora 

Subfamily  Stropnocheilacea 
Family  Succineidae 

Superfamily  Achatinacae 

Superfamily  Arionacae 

Superfamily  Limacacea 

Superfamily  Helicacea 
Order  Systellommatophora 

Superfamily  Veronicellacea 

Phylum  Arthropoda 
Class  Arachnida 
Order  Parasitiformes 


Suborder  Mesostigmata 
Superfamily  Ascoidea 
Superfamily  Dermanyssoidea 

Order  Acariformes 
Suborder  Prostigmata 
Superfamily  Eriophyoidea 
Superfamily  Tetranychoidoa 
Superfamily  Eupodoidea 
Superfamily  Tydeoidea 
Superfamily  Erythraenoidea 
Superfamily  Trombidioidea 
Superfamily  Hydryphantoidea 
Superfamily  Tarsonemoidea 
Superfamily  Pyemoloidea 

Suborder  Astigmata 
Superfamily  Homisarcoptoidoa 
Superfamily  Acaroidea 

Class  Diplopo<ia 

Order  Polydesmida 

Class  Insecta 

Order  CoUenibola 

Family  Sminthoridae 

Order  Isnptera 

Order  Th\  sanoptora 

Order  Orthoptera 

Family  Arrididae 

Family  Gryllidae 

Family  Gryllacrididae 

Family  Gryllotalpidae 

Family  Phasmatidae 

Family  Ronaleidae 

Family  Tettigoniidae 

Family  Tetrigidae 

Order  Hemiptera 

Family  Thaumaslocoridae 

Family  Aradidae 
Superfamily  Piesmatoidea 
Superfamily  Lygaeoidea 
Superfamily  Idiostoloidea 
Superfamily  Coreoidea 
Superfamily  Pentatomoidea 
Superfamily  Pyrrhocoroidea 
Superfamily  Tingoidea 
Superfamily  Miroidea 

Order  Hnmoptera 

Order  Coleoplera 

Family  Anobiidae 

Family  Apiijnidae 

Family  .Anthribidae 

Family  Bostrichidae 

Family  Brentidae 

Family  Bruchidae 

Family  Buprestidae 

Family  Byturidae 

F'amily  Cantharidae 

Family  Carabidae 

Family  Cerambycidae 

Family  Chrysom«-lidae 

Family  Cor cinellidae 
Subfamily  Epilachnina.- 

Family  Curt;ulionidae 

Family  Dermestidae 

Family  Flateridae 

FVimily  Hydrophilidae 
G«'nus  Ht'lophorus 

F  amily  I.yctidac 

F^umilv  Nlelciidae 
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Family  Mordellidae 
Family  Platypodidae 
Family  Scarabaeidae 
Subfamily  Melolonthinae 
Subfamily  Rutelinae 
Subfamily  Cetoniinae 
Subfamily  Dynastinae 
Family  Scolylidae 
Family  Selbytidae 
Family  Tenebrionidae 
Order  Lepidoptera 
Order  Diptera 
Family  Agromyzidae 
Family  Anthomyiidae 
Family  Cecidomyiidae 
Family  Chloropidae 
Family  Ephydridae 
Family  Lonchacidae 
Family  Muscidae 

G«nus  Atherigona 
Family  Otitidae 
Genus  Euxeta 
Family  Syrphidae 
Family  Tephritidae 
Family  Tipulidae 
Order  Hymenoptera 
Family  Apidae 
Family  Aphelinidae 
Family  Braconidae 

G«nus  Perilitus 
Family  Caphidae 
Family  Chalcidae 
Family  Cynipidae 
Family  Diapriidae 

Genus  Ismarus 
Family  Encyrtidae 
Family  Eulophidae 
Family  Eurytomidae 
Family  Formicidae 
Family  Ichneumonidae 
Subfamily  Cryptinae 
Subfamily  Diplazontinae 
Subfamily  Gelinae 
Subfamily  Mesochorinae 
Subfamily  Ephialtinae 
Family  Psilidae 
Family  Pteromalidae 
Family  Scelionidae 
Genus  Gryon 
Genus  Scelio 
Family  Signiphoridae 
Family  Siricidae 
Family  Tenthredinidae 
Family  Torymidae 
Family  Trichogrammatidae 
Family  Xylocopidae 

(2)  Unclassified  organisms  and 
organisms  whose  classification  is 
unknown. 

(b)  An  organism  from  a  taxonomic 
group  listed  in  paragraph  (a)  of  this 
section  is  not  a  regulated  organism 
under  this  part  if  the  introduction  of 
that  organism  is  regulated  under  any  of 
the  following  regulations: 

(1)  Live  bees  other  than  honeybees  of 
liie  genus  Apis  regulated  under  §  319.76 
of  this  chapter; 


(2)  Plant  pests  regulated  under 
§  330.200  of  this  chapter; 

(3)  Live  honeybees  of  the  genus  Apis 
regulated  under  part  322  of  this  chapter; 

(4)  Organisms  genetically  engineered 
through  recombinant  DNA  techniques 
regulated  under  part  340  of  this  chapter: 

(5)  Noxious  weeds  regulated  under 
part  360  of  this  chapter; 

(6)  Organisms  and  vectors  that  may 
introduce  or  disseminate  contagious 
animal  diseases  regulated  under  9  CFR 
part  122;  and 

(7)  Etiologic  microorganisms  that 
cause  disease  in  humans  (including 
bacteria,  bacterial  toxins,  viruses,  fungi, 
rickettsia.  protozoans,  arthropods, 
parasites,  and  the  hosts  and  vectors  that 
may  carry  these  etiological 
microorganisms)  that  are  regulated 
under  42  CFR  part  71,  unless  the 
microorganism,  host,  or  vector  could 
also  bo  a  plant  pest. 

§  335.3    General  restrictions  on  the 
introduction  of  regulated  organisms. 

(a)  No  person  shall  introduce  any 
regulated  organism  unless  the 
introduction  is  authorized  by  a  permit 
issued  in  accordance  with  §  335.4  and  is 
in  conformity  with  this  part. 

(b)  Any  regulated  organism  that  is 
introduced  not  in  compliance  with  this 
part  shall  be  subject  to  destruction, 
disposal,  or  the  remedial  measures  that 
the  Administrator  determines  are 
necessary  to  prevent  the  dissemination 
into  the  United  States,  or  dissemination 
within  the  United  States,  of  plant  pests. 

§  335.4    Permits  lor  the  introduction  of 
regulated  organisms. 

(a)  Permit  applications.  An 
application  for  a  permit  to  introduce  a 
regulated  organism  shall  be  submitted  to 
the  Animal  and  Plant  Health  Inspection 
Service.  Plant  Protection  and 
Quarantine.  Biological  Assessment  and 
Taxonomic  Support.  4700  River  Road 
Unit  133.  Riverdale.  MD  20737-1236. 
The  application  shall  state  the  type  of 
permit  being  sought  by  the  applicant 
(import  permit,  interstate  movement 
permit,  or  permit  for  release  into  the 
environment). 

(1)  A  person  may  apply  for  a  permit 
for  the  importation  or  interstate 
movement  of  regulated  organisms 
within  a  taxon  of  a  higher  level  than 
species  (genus,  family,  order,  class, 
phylum)  in  lieu  of  submitting  an 
application  for  the  importation  or 
interstate  movement  of  each  species  of 
regulated  organism.  A  permit  issued  for 
the  importation  or  interstate  movement 
of  regulated  organisms  within  a  taxon  of 
a  higher  level  than  species  will  be  valid 
only  for  the  importation  or  interstate 
movement  of  those  regulated  organisms 


imported  or  moved  interstate  between 
those  locations  specified  on  the  permit. 
If  a  person  seeks  to  import  or  move 
interstate  a  regulated  organism  not 
specified  on  the  permit,  or  to  import  or 
move  interstate  a  regulated  organism 
from  or  to  a  location  not  listed  on  the 
permit,  a  new  application  must  be 
submitted  to  the  Administrator. 

(2)  If  an  application  contains  any 
information  deemed  to  be  trade  secret  or 
confidential  business  information  (CBl). 
each  page  of  the  application  must  be 
marked  "CBI  Copy"  and  those  portions 
of  the  application  that  are  deemed  CBI 
must  be  so  designated.  In  addition,  a 
second  copy  of  the  application  shall  bv 
submitted  that  has  all  such  CBI  deleted 
and  is  marked  "CBI  Deleted"  on  each 
page  of  the  application  where  CBI  was 
deleted. 

(3)  An  application  for  a  permit  for  the 
importation  or  interstate  movement  of  a 
regulated  organism  must  be  received  by 
the  Administrator  at  least  30  days  prior 
to  each  importation  or  interstate 
movement.  An  application  for  a  permit 
for  the  release  into  the  environment  of 
a  regulated  organism  must  be  received 
by  the  Administrator  at  least  120  days 
prior  to  the  release  into  the 
environment. 

(4)  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  within  15 
days  of  the  receipt  of  an  application  for 
a  permit  for  the  importation  or  interstate 
movement  of  a  regulated  organism  and 
within  30  days  of  the  receipt  of  an 
application  for  a  permit  for  the  release 
iuto  the  environment  of  a  regulated 
organism,  will  review  the  application 
for  a  permit  to  determine  whether  the 
application  contains  all  of  the 
information  required  by  this  section.  If 
the  application  contains  all  of  the 
information  required  by  this  section. 
APHIS  will  notify  the  person  applying 
for  a  permit  of  the  date  that  the 
application  was  received,  which  will  be 
the  commencement  date  of  a  30-day 
review  period  for  applications  for 
importation  or  interstate  movement  or  a 
120-day  review  period  for  applications 
for  release  hito  the  environment.  If  the 
application  does  not  contain  all  of  the- 
information  required  by  this  section. 
APHIS  will  advise  the  person  applying 
for  a  permit  of  the  additional 
information  that  must  be  received  by  the 
Administrator  to  complete  the 
application  for  a  permit.  APHIS  will 
commence  the  applicable  review  period 
upon  receipt  of  the  additional 
information,  if.  with  the  addition  of  that 
information,  the  appUcation  contains  all 
of  the  information  required  by  the 
section.  When  APHIS  determines  that 
an  application  contains  all  the 
information  required  by  this  section. 
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APHIS  will  submit  a  copy  nf  the 
application  marked  "CBI  Deleted"  or 
'  No  CBI"  to  the  State  department  of 
agriculture  of  the  State  where  the 
introduction  of  the  regulated  organism 
is  planned  for  the  State's  review  and 
[jomment. 

(5)  Statutor>'  or  regulatory  mandates 
tiiay  require  that  APHIS  consult  with 
[jther  Federal  agencies  during  its  review 
[if  an  application  to  release  a  regulated 
iirganism  into  the  environment.  In  such 
:ases.  APHIS  will  notify  the  applicant. 
in  writing,  that  APHIS  is  required  to 
:x)nsult  with  other  Federal  agencies  and 
;hat  the  consultation  may  resuh  in  the 
review  period  extending  beyond  the  120 
lays  provided  for  in  paragraph  (a)(4)  of 
his  section. 

(b)  Data  requirements  for  all  permit 
tpplications.  All  applications  for 
jormits  to  introduce  a  regulated 
>i:ganism  shall  contain  the  following 
nformation: 

(1)  The  name,  address,  telephone 
lumber,  and  facsimile  number  of  the 
xerson  applying  for  the  permit; 

(2)  The  scientific  name,  common 
iiume,  and  any  other  inforniation  that 
iierves  to  identify  the  regulated  organism 
ii$  specifically  as  possible  (including  the 
subspecies,  race,  and  strain  of  the 
iQgulated  organism)  and  a  descripti(m  of 
the  methods  used  to  establish  the 
identity  of  the  regulated  organism: 

(3)  A  description  of  the  measures  that 
l^ttve  been  taken  to  establish  that  the 
nogulated  organism  and  any  material 

{ $.sociated  with  the  introduction  of  the 
iqgulated  organism  do  not  contain  any 
(  Tganisms  not  identified  in  the  permit 
cpplication; 

(4)  The  intended  use  of  the  regulated 
(  fganism: 

(5)  A  description  of  the  life  cycle, 

\  iology,  and  ecology  of  the  ropulated 
c  riganism; 

(6)  Whether  the  regulated  organism 
t  is  been  genetically  modified  (if  so, 

i  ichide  a  description  of  the  genetic 
Modification); 

i(7)  The  country  and  locality  where  the 
regulated  organism  was  originally 
callected  from  nature,  and  the  countries 
aiui  localities  where  the  regulated 
organism  has  been  propagated  and 
nibintained  since  its  collection; 

(fl)  The  established  range  of  the 
rogulated  organism  in  the  United  States; 

(9)  The  number  of  specimens  or  units 
o "the  regulated  organism  to  be 
introduced; 

(10)  A  description  of  any  host 
n  aterial.  substrate,  medium,  or 

o  ganism  that  will  accompany  the; 
regulated  organism; 

(11)  If  the  application  is  for  a  permit 
to  import  a  regulated  organism,  the 


additional  information  required  bv 
paragraph  (c)  of  this  section; 

(12)  If  the  application  is  for  a  permit 
to  nune  a  regulated  organism  interstate, 
the  additional  information  required  bv 
paragraph  (d)  of  this  section;  and 

(13)  If  the  application  is  for  a  permit 
to  release  a  regulated  organism  into  the 
environment,  the  additional  information 
required  by  paragraph  (e)  of  this  section. 

(c)  Import  permits.  In  addition  to  the 
information  required  by  paragraph  (b)  of 
this  section,  an  application  for  a  permit 
to  import  a  regulated  organism  shall 
contain  the  following  information: 

(1)  The  ciiiintry  and  locality  from 
which  the  rtfjulated  organism  will  be 
exported  to  the  United  States: 

(2)  The  address,  telephone  number, 
and  facsimile  number  of  the  person  in 
the  exporting  country  from  whom  the 
regulated  organism  will  be  received; 

(3)  The  port  of  first  arrival  in  the 
United  States  through  which  the 
regulated  organism  is  intended  to  be 
imported; 

(4)  The  address  (including  the 
county),  telephone  number,  and 
facsimile  number  of  the  facility  to 
which  the  reguIat€Ki  organism  will  bt^ 
delivered: 

(5)  A  detailed  description  of  the 
procedures,  processes,  and  safeguards 
that  will  be  used  in  the  destination 
facility  to  prevent  the  escape  and 
dissemination  of  the  regulated  organi.sm 
and  any  material  accompanying  the 
regulated  organism; 

(6)  The  means  by  which  the  regu]ate<l 
organism  will  be  imported  into  the 
United  States  (air  mail,  air  freight, 
baggage,  or  motor  vehicle):  and 

(7)  The  planned  date(s)  of  the 
importation  of  the  regulated  organism, 

(d)  Interstate  movement  permits.  In 
addition  to  the  information  required  bv 
paragraph  (b)  of  this  section,  an 
application  for  a  permit  for  the 
interstate  movement  of  a  regulated 
organism  shall  contain  the  following 
information: 

(1)  The  State  and  locality  from  which 
the  regulated  organism  wiii  be  moved 
interstate; 

(2)  The  address,  telephone  number, 
and  facsimile  number  of  the  person  in 
the  originating  State  from  whom  the 
regulated  organism  will  be  received: 

(3)  The  address  (including  the 
county),  telephone  number,  and 
facsimile  number  of  the  facihty  to 
which  the  regulated  organism  will  be 
mo  veil; 

(4)  A  detailed  description  of  the 
procedures,  processes,  and  safeguards 
that  will  be  used  at  the  destination 
facility  to  prevent  the  escape  and 
dissemination  of  the  regulated  organism 


ami  any  material  accompanying  the 
regidated  organism: 

(.t)  Tlu!  means  by  whit;h  the  regulattni 
organisni  will  ha  moved  interstate  (air 
mail,  air  freight,  baggage,  or  motor 
vehicle);  and 

(6)  The  planm-d  date(s)  of  the 
interstate  movement  of  the  ri!gulat«Hl 
organism. 

(e)  fxeleuse  permits'.  In  addition  to  the 
information  rwiuired  by  paragraph  (b)  of 
this  s(K,tion.  an  application  for  a  permit 
to  release  a  regulated  organism  into  the 
environment  shall  contain  the  following 
information: 

(1)  The  purpose  of  the  release  into  the 
environment  of  the  regulated  orij.nisra; 

(2)  The  anticipated  date(s)  of  ttic 
release  into  the  environment  of  the 
r€»gulated  organism; 

(3)  A  description,  including  methods 
of  release  and  release  site(s).  of  the 
intended  release  into  the  envinjnment 
of  the  n'gulated  organism; 

(4)  A  description  of  all  listing  and 
review  that  has  been  conducted  to 
assess  the  effects  of  the  regulated 
organism  on  the  environment: 

(5)  The  effect  of  the  regulated' 
organism  on  the  environment  in  its 
established  range; 

(6)  The  host  specificity  of  the 
regulated  organism  under  both  artificial 
and  natural  conditions;  and 

(7)  References  to  any  published  and 
unpublished  documents  that  support 
the  information  required  by  paragraphs 
(»')(4).  (e)(5).  and  (e)(6)  of  this  srctio.n.  If 
available  to  the  applicant,  copies  of  nv.y 
unpublished  referenced  documents 
must  lie  attached  to  the  application, 

(0  Facility  and  release  site  insper  tion. 
The  Atiministrator  may  inspect  the 
facility  into  which  a  regulated  orpaniirn 
proposed  for  importation  or  interstate 
movement  is  intended  to  be  moveil  tn 
determine  whether  the  facilitv  will  meet 
the  requirements  of  §  335,7.  The 
Administrator  may  also  inspect  the  site 
where  a  regulated  organism  is  propost-d 
to  be  released  into  the  environment  to 
assess  the  conditions  described  in  the 
permit  application, 

(g)  Administrative  action  on 
applications.  .After  APHIS  has  re\ iewed 
an  application  which  contains  all  the 
information  required  by  this  section,  a 
pennit  for  the  introduction  of  the 
regulated  organism  will  be  issued  or 
denied. 

(1)  If  a  permit  is  issued,  the  permit 
will  specify  the  applicable  conditions 
under  this  part  for  the  introduction  of 
the  n-gulated  organism.  Each  permit 
issued  will  be  numl)ered  and.  unless 
revoked  pursuant  to  paragraph  (ii)  fif 
this  section,  will  be  valid  from  the  date 
of  issuance  until  the  expiration  date 
specified  on  the  permit.  The  expiration 
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date  specified  on  the  permit  will  be  no 
more  than  10  years  from  the  date  of 
issuance  of  the  permit. 

(2)  If  a  permit  is  denied,  the  applicant 
will  be  promptly  informed,  in  writing, 
of  the  reasons  the  permit  was  denied 
and  given  the  opportunity  to  appeal  the 
denial  in  accordance  with  paragraph  (h) 
of  this  section.  A  permit  application 
will  be  denied  if: 

(i)  The  applicant  has  had  a  permit 
revoked  under  paragraph  (h)  of  this 
section  during  the  12  months  prior  to 
APHIS'  receipt  of  the  completed  permit 
applicatiT)n,  unless  the  revoked  permit 
has  been  reinstated  upon  appeal. 

(ii)  An  APHIS  inspector  is  not 
allowed  to  inspect  the  facility  into 
which  a  regulated  organism  proposed 
for  importation  or  interstate  movement 
is  to  be  moved,  or  the  site  where  a 
regulated  organism  is  proposed  to  be 
released  into  the  environment. 

(iii)  The  Administrator  determines, 
based  on  a  review  of  the  available 
information,  that  the  introduction  of  the 
regulated  organism  would  present  a 
significant  risk  of  plant  pest 
dissemination  and  no  adequate 
safeguards  could  be  arranged  to  mitigate 
that  risk. 

(h)  Deniiil  or  revocation  of  permit; 
appeals.  Any  permit  that  has  been 
issued  may  be  revoked,  in  writing,  by  an 
APHIS  inspector  or  the  Administrator  if 
the  APHIS  inspector  or  the 
Administrator  determines  that  the 
person  to  whom  the  permit  was  issued 
or  his  or  her  agents  or  employees,  has 
not  complied  with  any  condition 
specified  on  the  permit  or  has  violated 
any  requirement  of  this  part.  Any 
person  whose  permit  has  been  revoked 
or  any  person  who  has  been  denied  a 
permit  may  appeal  the  decision  in 
writing  to  the  Administrator  within  10 
days  after  receiving  the  written 
notification  of  the  revocation  or  denial. 
The  appeal  must  state  all  of  the  facts 
and  reasons  upon  which  the  person 
relies  to  show  that  the  permit  was 
wrongfully  revoked  or  denied.  The 
Administrator  will  grant  or  deny  the 
appeal  as  promptly  as  circumstances 
allow  and  will  state,  in  writing,  the 
reasons  for  the  decision.  If  there  is  a 
conflict  as  to  any  material  fact  and  the 
person  whose  permit  application  was 
denied  or  permit  was  revoked  requests 
a  hearing,  a  hearing  will  be  held  to 
resolve  the  conflict.  Rules  of  practice 
concerning  the  hearing  will  be  adopted 
by  the  Administrator. 

(i)  Recordkeeping.  If  a  permit  is  issued 
for  the  introduction  of  a  regulated 
organism,  the  person  to  whom  the 
permit  is  issued  must  maintain  records 
for  10  years  that  identify  the  regulated 
organism  (as  specifically  as  can  be 


determined),  identify  the  characteristics 
of  the  regulated  organism,  and  state  the 
disposition  of  the  regulated  organism. 
An  APHIS  inspector  shall,  during 
normal  business  hours,  be  allowed  to 
inspect  and  copy  the  records  required  to 
be  maintained  in  accordance  with  this 
paragraph. 

§335.5    Nonindigenous  organisms 
exempted  from  regulation  under  this  part. 

(a)  In  accordance  with  the  procedures 
set  forth  in  paragraphs  (b)  and  (c)  of  this 
section,  a  regulated  organism  may  be 
exempted  from  regulation  under  this 
part.  A  nonindigenous  organism 
exempted  from  regulation  under  this 
part  may  be  introduced  without 
restriction  under  this  part  into  one  or 
more  of  the  areas  listed  in  this 
paragraph: 

(1)  The  entire  United  States; 

(2)  The  continental  United  States  (the 
conterminous  48  States  and  Alaska); 

(3)  Hawaii; 

(4)  Puerto  Rico; 

(5)  The  Northern  Mariana  Islands;  or 

(6)  Any  other  U.S.  territory  or 
possession. 

(b)  Requests  for  exemption.  (1)  Any 
person  who  believes  that  a  regulated 
organism  should  be  exempted  from 
regulation  under  this  part  shall  submit 
a  written  request  to  the  Animal  and 
Plant  Health  Inspection  Service,  Plant 
Protection  and  Quarantine,  Biological 
Assessment  and  Taxonomic  Support, 
4700  River  Road  Unit  133,  Riverdale, 
MD  20737-1236.  The  request  for  an 
exemption  from  regulation  under  this 
part  must  include: 

(i)  The  name,  address,  telephone 
number,  and  facsimile  number  of  the 
person  submitting  the  request  for  the 
exemption; 

(ii)  The  scientific  name,  common 
name,  and  any  other  information  that 
serves  to  identify  the  regulated  organism 
as  specifically  as  possible  (including  the 
subspecies,  race,  and  strain  of  the 
regulated  organism)  that  the  person 
believes  should  be  exempted  from 
regulation  under  this  part  and  a 
description  of  the  methods  used  to 
establish  the  identity  of  the  regulated 
organism; 

(iii)  A  description  of  the  life  cycle, 
biology,  and  ecology  of  the  regulated 
organism; 

(iv)  Whether  the  regulated  organism 
has  been  genetically  modified  (if  so, 
include  a  description  of  the  genetic 
modification); 

(v)  The  established  range  of  the 
regulated  organism  in  the  United  States; 

(vi)  Whether  the  regulated  organism 
has  been  released  into  the  environment 
in  the  area  or  areas  of  the  United  States 
for  which  the  exemption  is  being 


requested  and,  if  so,  the  location  and 
date  of  the  release; 

(vii)  A  description  of  all  testing  and 
review  that  has  been  conducted  to 
assess  the  effects  of  the  regulated 
organism  on  the  environment; 

(viii)  The  effect  of  the  regulated 
organism  on  the  environment  in  its 
established  range; 

(ix)  The  host  specificity  of  the 
regulated  organism  under  both  artificial 
and  natural  conditions; 

(x)  References  to  any  published  and 
unpublished  documents  that  support 
the  information  required  by  paragraphs 
(b)(l)(ii)  through  (b)(l)(ix)  of  this 
section.  If  available  to  the  apphcant, 
copies  of  any  unpublished  referenced 
documents  must  be  attached  to  the 
application;  and 

(xi)  A  list  of  at  least  three  universities, 
museums,  scientific  societies,  or  other 
organizations  that  maintain  collections 
of  organisms  to  which  specimens  of  the 
regulated  organism  have  been 
submitted,  and  the  identification 
numbers  assigned  to  the  specimens. 

(2)  Within  30  days  of  receiving  the 
request  for  exemption  from  regulation 
under  this  part,  APHIS  will  review  the 
request  to  determine  whether  the 
request  contains  all  the  information 
required  by  this  section.  If  the  request 
contains  all  of  the  information  required 
by  this  section,  APHIS  will  notify  the 
person  requesting  the  exemption  of  the 
date  that  the  request  was  received, 
which  will  be  the  commencement  date 
of  a  120-day  review  period  for  requests 
for  exemption.  If  the  request  does  not 
contain  all  of  the  information  required 
by  this  section.  APHIS  will  advise  the 
person  submitting  the  request  for  an 
exemption  of  the  additional  information 
that  must  be  received  by  the 
Administrator  to  complete  the  request 
for  an  exemption.  APHIS  will 
commence  the  review  period  upon 
receipt  of  the  additional  information,  if. 
with  the  addition  of  that  information, 
the  request  contains  all  of  the 
information  required  by  the  section. 

(3)  If,  based  upon  its  review  of  the 
request,  APHIS  concludes  that 
exempting  the  regulated  organism  from 
regulation  under  this  part  would  not 
present  a  significant  plant  pest  risk. 
APHIS  will  prepare  a  notice  of  proposed 
rulemaking  for  publication  in  the 
Federal  Register  proposing  to  add  the 
organism  to  the  list  in  paragraph  (d)  of 
this  section  of  nonindigenous  organisms 
exempt  from  regulation  under  this  part. 

(4)  If,  based  upon  its  review  of  the 
request,  APHIS  is  unable  to  conclude 
that  exempting  the  regulated  organism 
from  regulation  would  not  present  a 
significant  plant  pest  risk,  the  request 
for  an  exemption  from  regulation  undi  r 
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t  lis  part  will  be  denied.  The  person 
tEjquesting  the  exemption  will  be 
iiformed,  in  writing,  of  the  denial  and 
t  le  reasons  for  APHIS'  inability  to  find 
t  lat  exempting  the  regulated  organism 
from  regulation  under  this  part  would 
r  ot  present  a  significant  plant  pest  risk. 
/  iny  person  whose  request  has  been 
c  «nied  may  appeal  the  decision,  in 
v/Titing,  to  the  Administrator  within  10 
c  ays  of  receiving  the  written 
rotification  of  the  denial.  The  appeal 
must  state  all  of  the  facts  and  reasons 
i;pon  which  the  person  relies  to  show 


that  the  request  was  wrongfully  denied. 
The  Administrator  will  grant  or  deny 
the  appeal,  in  writing,  stating  the 
reasons  for  the  denial  as  promptly  as 
circumstances  allow.  If  there  is  a 
conflict  as  to  any  material  fact  and  the 
person  whose  request  was  denied 
requests  a  hearing,  a  hearing  will  be 
held  to  resolve  the  conflict.  Rules  of 
practice  concerning  the  hearing  will  be 
adopted  by  the  Administrator. 

(c)  If,  absent  any  request  from  the 
public.  APHIS  concludes  that 
exempting  any  nonindigenous  organism 


from  regulation  would  not  present  a 
significant  plant  pest  risk.  APHIS  will 
prepare  a  notice  of  proposed  rulemaking 
for  publication  in  the  Federal  Register 
proposing  to  add  the  organism  to  the  list 
in  paragraph  (d)  of  this  section  of 
nonindigenous  organisms  exempted 
from  regulation  imder  this  part, 
(d)  Exempted  nonindigenous 
organisms.  The  following 
nonindigenous  organisms  may  be 
introduced  without  restriction  under 
this  part  into  the  area  or  areas  of  the 
United  States  specified: 


Class 


Arachnida 
Arachntda 
Arachnida 
Arachnida 
Arachnida 
Ajrachnida 

Irtsecta 

Ir|$ecta 

Irisecta 

Irtsecta  

Chllopoda 
Oiploda  .... 


Order 


Scorpiones  

Pseudoscor-piones 

Solfugae  

Amblypygl  

Opillones  

Aranae  

Blattodea  

Diptera 

Diptera 

Diptera 


Family 


Theraphosidae 


Culicidae 

Muscidae  

Drosophllidae 


Scientific  or  common  name 


scorpions 

pseudoscorpions  

windscorpions  

tailless  whipscorpions  

daddy-longlegs,  harvestmen 

tarantulas 

cockroaches  

mosquitoes 

Musca  domestica 

Drosophila  melanogasier 

centipedes 

millifjedes  


Where 

ex- 
empt" 


It!  u^^°\f.*^"^^^r.^^^  fl  *.?!!°^-  <^'  """^  ®"^'«  ^""^  States;  (2)  The  continental  United  States  (the  conterminous  48  States  and  AlaskaV 
(3)  Hawa«;  (4)  Puerto  Rico;  (5)  The  Northem  Mariana  Islands;  (6)  Any  other  U.S.  territory  or  possession       "^"'^"""""^  ^'^  ^'^'^  ^"^  MasHa). 


§835.6    Conditions  for  the  introduction  of 
regulated  organisms. 

J  (a)  Importation.  A  regulated  organism 
may  be  imported  into  the  United  States 
only  if: 

i(i)  The  regulated  organism  is 
acicompanied  by  a  permit  issued  in 
accordance  with  §  335.4. 

I  (2)  The  regulated  organism  is 
imported  through  a  port  of  first  arrival 
designated  by  an  asterisk  in  §  319.37- 
14(b)  of  this  chapter  or  is  mailed  to 
APHIS  at  a  port  of  first  arrival 
designated  by  an  asterisk  in  §319.37- 
14(b)  of  this  chapter; 

1(3)  Following  its  arrival  at  the  port  of 
first  arrival,  the  regulated  organism  is 
not  moved  to  any  destination  other  than 
the  destination  listed  on  the  permit; 

,(4)  The  regulated  organism  is  moved 
in{  a  container  that  meets  the 
requirements  of  §  335.8; 

1(5)  The  container  in  which  the 
regulated  organism  is  being  moved 
remains  unopened  until  its  arrival  at  the 
destination  specified  on  the  permit; 

|(6)  The  regulated  organism  is  not 
accompanied  by  any  other  organism  or 
article,  except  as  specified  on  the 
jidrmit; 

(7)  The  outside  of  the  container  in 
which  the  regulated  organism  is  being 
imported  bears  a  label  issued  by  APHIS; 

lb)  The  outside  of  the  container  in 
w^iich  the  regulated  organism  is  being 
mhved  acfTuratelv  irlentifies  tlie 


regulated  organism,  the  person  to  whom 
the  permit  was  issued,  the  destination  of 
the  regulated  organism,  the  return 
address  of  the  sender  of  the  regulated 
organism,  and  the  number  of  the  permit 
authorizing  the  importation; 

(9)  The  person  to  whom  the  permit 
has  been  issued  agrees  to  notify  the 
Administrator  of: 

(i)  The  accidental  or  unauthorized 
release  into  the  enviromnent  of  the 
regulated  organism,  immediately  after 
the  accidental  or  unauthorized  release 
into  the  environment  occurs;  and 

(ii)  Any  characteristics  of  the 
regulated  organism  that  are  substantially 
different  from  those  fisted  in  the 
application  for  a  permit,  no  later  than  5 
days  after  identifying  the  characteristics; 

(10)  The  person  to  whom  the  permit 
has  been  issued  agrees  to  present  the 
regulated  organism  or  any  material 
accompanying  the  regulated  organism  to 
the  Administrator  for  destruction, 
disposal,  or  the  remedial  measures  the 
Administrator  determines  necessar\-  to 
prevent  the  spread  of  plant  pests,  and  to 
allow  the  Administrator  to  destrov. 
dispose  of.  or  apply  remedial  measures 
to  the  regulated  organism  or  any 
material  accompanying  the  regulated 
organism  if  the  Administrator 
determines  that  such  action  is  necessar\ 
to  prevent  the  spread  of  plant  pests;  and 


(11)  The  regulated  organism  is 
imported  in  accordance  with  any  other 
conditions  specified  on  the  permit. 

(b)  Interstate  movement.  A  regulated 
organism  mav  be  moved  interstate  onlv 
if: 

(1)  The  regulated  organism  is 
accompanied  by  a  pennit  issued  in 
accordance  with  §  335.4. 

(2)  The  regulated  organism  is  not 
moved  to  any  destination  other  than  the 
destination  specified  on  the  permit; 

(3)  The  regulated  organism  is  moved 
in  a  container  that  meets  the 
requirements  of  §  335.8; 

(4)  The  container  in  which  the 
regulated  organism  is  being  moved 
remains  unopened  until  its  arrival  at  the 
destination  specified  on  the  permit; 

(5)  The  regulated  organism  is  not 
accompanied  by  any  other  organism  or 
article,  except  as  sjjecified  r^n  the 
pennit; 

(6)  The  outside  of  the  container  in 
which  the  regulated  organi.'^m  is  lieing 
moved  identifies  the  regulated 
organism,  the  person  to  whom  the 
permit  was  issued,  the  destinaticm  of  the 
regulated  organism,  the  return  address 
of  the  sender  of  the  regulated  organism, 
and  the  number  of  the  permit 
authorizing  the  interstate  mnvtment; 
and  i 
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(7)  The  person  to  whom  the  permit 
has  been  issued  agrees  to  notify  the 
Administrator  of: 

(i)  The  accidental  or  unauthorized 
release  into  the  environment  of  the 
regulated  organism,  immediately  after 
the  accidental  or  unauthorized  release 
into  the  environment  occurs;  and 

(ii)  Any  characteristics  of  the 
regulated  organism  that  are  substantially 
different  from  those  listed  in  the 
application  for  a  permit,  no  later  than  5 
days  after  identifying  the  characteristics; 

(8)  The  person  to  whom  the  permit 
has  been  issued  agrees  to  present  the 
regulated  organism  or  any  material 
accompanying  the  regulated  organism  to 
the  Administrator  for  destruction, 
disposal,  or  the  remedial  measures  the 
Administrator  determines  necessary  to 
prevent  the  spread  of  plant  pests,  and  to 
allow  the  Administrator  to  destroy, 
dispose  of.  or  apply  remedial  measures 
to  the  regulated  organism  or  any 
material  accompanying  the  regulated 
organism  if  the  Adm.inistrator 
determines  that  such  action  is  necessary 
to  prevent  the  spread  of  plant  pests;  and 

(9)  The  regulated  organism  is  moved 
interstate  in  accordance  with  any  other 
conditions  specified  on  the  permit. 

(c)  Release  into  the  environment.  A 
regulated  organism  may  be  released  into 
the  environment  on'v  if: 

(1)  The  release  of  the  regulated 
organism  into  the  environment  is 
authorized  by  a  permit  issued  in 
accordance  with  §  335.4; 

(2)  The  person  to  whom  the  permit 
has  been  issued  agrees  to  notify  the 
Administrator  of: 

(i)  The  accidental  or  unauthorized 
release  into  the  environment  of  the 
regulated  organism,  inmiediately  after 
the  accidental  or  unauthorized  release 
into  the  environment  occurs;  and 

(ii)  Any  characteristics  of  the 
regulated  organism  that  are  substantially 
tlifferent  from  those  listed  in  the 
application  for  a  permit,  no  later  than  5 
days  after  identifying  the  characteristics; 

(3)  The  person  to  whom  the  permit 
has  been  issued  agrees  to  present  the 
regulated  organism  or  any  material 
accompanying  the  regulated  organism  to 
the  Administrator  for  destruction, 
disposal,  or  the  remedial  measures  the 
Administrator  determines  necessary  to 
prevent  the  spread  of  plant  pests,  and  to 
allow  the  Administrator  to  destroy, 
dispose  of,  or  apply  remedial  measures 
to  the  regulated  organism  or  any 
material  accompanying  the  regulated 
organism  if  the  Administrator 
determines  that  such  action  is  necessary 
to  prevent  the  spread  of  plant  pests; 

(4)  Specimens  of  the  regulated 
organism  have  been  submitted  to.  and 
accepted  into,  the  collections  of  at  least 


three  universities,  museums,  scientific 
societies,  or  other  organizations  that 
maintain  collections  of  organisms,  and 
the  identification  numbers  assigned  to 
the  specimens  have  been  provided  to 
APHIS;  and 

(5)  The  regulated  organism  is  released 
into  the  environment  in  accordance 
with  the  conditions  specified  on  the 
permit. 

§  335.7    Facilities  for  the  containment  of 
regulated  organisms. 

(a)  The  Administrator  will  approve 
the  use  of  a  facility  for  the  containment 
of  a  regulated  organism  only  if: 

(1)  The  facility's  physical  stnicture 
possesses  adequate  water,  air.  and  waste 
handling  systems,  as  well  as  adequate 
entryways,  windows,  and  facility 
structure  to  contain  the  regulated 
organism  and  prevent  the  unauthorized 
entry  of  organisms  and  people; 

(2)  The  facility  has  procedural 
safeguards  and  is  operated  in  a  manner 
that  will  prevent  the  escape  of  a 
regulated  organism  and  will  prevent  the 
unauthorized  entry  of  organisms  and 
people; 

(3)  The  facility  has  a  means  of 
inactivating  or  sterilizing  the  regulated 
organism  and  any  host  material, 
containers,  or  other  material  used  for 
the  regulated  organism; 

(4)  The  facility  and  its  operation  meet 
any  other  conditions  the  Administrator 
deems  necessary'  to  prevent  the  escape 
of  a  regulated  organism  and  will  prevent 
the  unauthorized  entry  of  organisms  and 
people; 

(5)  During  the  time  that  a  regulated 
organism  is  held  in  the  facihty.  the 
operator  of  the  facility  maintains 
records  that  identify  the  regulated 
organism,  the  person  from  whom  the 
regulated  organism  was  received,  the 
date  the  regulated  organism  was 
received  at  the  facility,  and  the 
disposition  of  the  regulated  organism; 
and 

(6)  During  normal  business  hours,  an 
APHIS  inspector  is  allowed  to  inspect 
and  copy  the  records  required  by 
paragraph  (a)(5)  of  this  section. 

(b)  [Reserved] 

§  335.8    Container  requirements  for  the 
movement  of  regulated  organisms. 

(a)  General  requirements.  A  regulated 
organism  shall  not  be  imported  or 
moved  interstate  unless  the  regulated 
organism  and  any  material 
accompanying  the  regulated  organism 
are  enclosed  in  a  container  that 
complies  with  paragraph  (b)  of  this 
.section,  unless  a  variance  has  been 
granted  in  accordance  with  paragraph 
(c)  of  this  section. 

(b)  Container  requirT^ments.  (1)  Plants 
unci  plant  parts.  All  plants  or  plant 


parts,  except  seeds  and  cells,  must  be 
enclosed  in  a  sealed  plastic  bag  of  at 
least  0.1270  rnm  (5  mil)  thickness  or  in 
an  equivalent  leakproof  container,  and 
then  enclosed  in  a  sturdy,  sealed,  outer 
container  constructed  of  corrugated 
fiberboard,  corrugated  cardboard,  wood, 
or  other  material  of  equivalent  strength. 

(2)  Seeds.  All  seeds  must  be  enclosed 
in  a  sealed  plastic  bag  of  at  least  0.1270 
mm  (5  mil)  thickness  or  in  an  equivalent 
leakproof  container.  The  sealed  plastic 
bag  or  equivalent  leakproof  container 
must  then  be  enclosed  within  a  second 
sealed  plastic  bag  of  at  least  0.1270  mm 
(5  mil)  thickness  or  in  an  equivalent 
leakproof  container.  Each  plastic  bag  or 
equivalent  leakproof  container  must  be 
independently  capable  of  preventing  the 
seeds  from  escaping  the  container.  Each 
set  of  containers  must  be  enclosed  in  a 
sturdy  outer  container  constructed  of 
corrugated  fiberboard,  corrugated 
cardboard,  wood,  or  other  material  of 
equivalent  strength. 

(3)  Microorganisms.  All 
microorganisms,  such  as  fungi,  bacteria, 
nematodes,  or  cells,  must  be  enclosed  in 
a  container  as  specified  in  paragraph 
(b)(3)(i)  or  (b)(3)(ii)  of  this  section: 

(i)  Volume  not  exceeding  50  mL. 
Microorganisms  not  exceeding  50  mL  in 
volume  must  be  enclosed  in  a  durable, 
watertight  primary  container,  which 
must  be  enclosed  in  a  second  durable, 
watertight  container  (secondary 
container).  Several  primary  containers 
may  be  enclosed  in  a  single  secondary 
container  if  the  total  volume  of  all  the 
primary  containers  enclosed  in  a  single 
secondary  container  does  not  exceed  50 
mL.  The  space  at  the  top.  bottom,  and 
sides  between  the  primary  and 
secondary  containers  must  contain 
sufficient  nonparticulate  absorbent 
material  (e.g.,  paper  towel)  to  absorb  the 
entire  contents  of  the  primary 
container{s).  The  secondary  container 
must  then  be  enclosed  in  an  outer 
container  constructed  of  corrugated 
fiberboard,  corrugated  cardboard,  wood, 
or  other  material  of  equivalent  strength. 

(ii)  Volume  greater  than  50  mL. 
Microorganisms  that  exceed  a  volume  of 
50  mL  must  comply  with  requirements 
in  paragraph  (b)(3)(i)  of  this  section.  In 
addition,  a  shock-absorbing  material,  in 
volume  at  least  equal  to  that  of  the 
absorbent  material  between  the  primary 
and  secondary  containers,  must  be 
placed  at  the  top,  bottom,  and  sides 
between  the  secondary  container  and 
the  outer  container.  Single  primary 
containers  may  not  contain  more  than 
1,000  mL  of  material.  However,  two  or 
more  primary  containers  whose 
combined  volumes  do  not  exceed  1 .000 
mL  may  be  enclosed  in  a  single 
s(u;ondarv  container.  The  maxinuun 
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auiount  of  microorganisms  that  may  be 
entlosed  within  a  single  outer  container 
shall  not  exceed  4,000  mL. 

(iii)  Dry  ice.  If  dry  ice  is  used  as  a 
ft  frigerant,  it  must  be  placed  between 
th  e  secondary  container  and  the  outer 
container.  The  shock-absorbing  material 
ni  list  be  placed  so  that  the  secondary 
cdntainer  does  not  become  loose  inside 
th  Q  outer  container  as  the  dry  ice 
si  blimates. 

(;4)  Arthropods.  Insects,  mites,  or 
other  arthropods  must  be  enclosed  in  a 
ccntaineras  specified  in  this  paragraph 
oi  in  paragraph  (b)(3)  of  this  section. 
A  -thropods  (any  life  stage)  must  be 
er  closed  in  a  primary  container 
(insulated  vacuum  container,  metal,  or 
plastic)  and  the  container  must  be 
senled  to  prevent  escape  of  the 
arthropods.  The  primary  container  must 
be  enclosed  in  a  secondary  container  of 
crushproof  styTofoam  or  other  material 
of  equivalent  strength;  one  or  more  rigid 
io?  packs  may  also  be  enclosed  in  the 
se:i)ndary  container;  and 'sufficient 
packing  material  must  be  added  around 
th^  primary  container  to  prevent 
m  jvoment  of  the  primary  container 
w;  thin  the  secondary  container.  The 
se  :Dndary  container  must  be  enclosed 
in  an  outer  container  constructed  of 
cortugated  fiberboard,  corrugated 
ca  "dboard.  wood,  or  other  material  of 
eqijivalent  strength. 

$)  Other  organisms.  Any  organism 
not  covered  in  paragraph  (b)(1),  (b)(2). 
or  (b)(4)  of  this  section  that  does  not 
recjuire  continuous  access  to 
atmospheric  oxygen  must  be  enclosed  in 
a  c  ontainer  as  specified  in  paragraph 
(bp)  or  (b)(4)  of  this  section.  Any 
orjianism  that  is  not  a  plant  and  that 
re(  uires  continuous  access  to 
atr  lospheric  oxygen  must  be  enclosed  in 
a  I  riniary  container  constructed  with  a 
sti  rdy.  crush-proof  frame  of  wood, 
nil  tal.  or  other  material  of  equivalent 


str 


ligth,  surrounded  by  mesh  or  netting 
of  i|  strength  and  mesh  size  sufficient  to 
pn  tent  the  escape  of  the  smallest 


organism  in  the  container,  with  the 
edges  and  seams  of  the  mesh  or  netting 
sealed  to  prevent  the  escape  of 
organisms.  Each  primary  container  must 
be  enclosed  in  a  larger  secondary 
container  constructed  of  wood,  metal,  or 
other  material  of  equivalent  strength. 
The  primary  and  secondary  containers 
must  be  enclosed  in  an  outer  container 
constructed  of  corrugated  fiberboard, 
corrugated  cardboard,  wood,  or  other 
material  of  equivalent  strength,  which 
outer  container  may  have  air  holes  or 
spaces  in  the  sides  and/or  ends  of  the 
container,  provided  that  the  outer 
container  must  retain  sufficient  strength 
to  prevent  crushing  of  the  primary  and 
secondary  containers. 

(c)  Request  for  a  variance  from 
container  requirements.  If  the  person 
applying  for  a  permit  for  the 
introduction  of  a  regulated  organism 
believes  that  the  container  requirements 
in  paragraph  (b)  of  this  section  are 
inappropriate  for  the  importation  or 
interstate  movement  of  a  regulated 
organism  due  to  unique  circumstances 
(such  as  the  nature,  volume,  or  life  stage 
of  the  regulated  organism),  that  person 
may  request  a  variance  from  the 
container  requirements  in  paragraph  (b) 
of  this  section  when  applying  for  a 
permit.  The  request  for  a  variance  under 
this  section  must  consist  of  a  written 
statement  describing  why  the  applicable 
container  requirements  in  paragraph  (b) 
of  this  section  are  inappropriate  for  the 
regulated  organism  that  the  person 
proposes  to  move,  and  what  container 
requirements  the  person  would  use  in 
lieu  of  the  applicable  container 
requirements  of  paragraph  (b)  of  this 
section.  Prior  to  the  issuance  of  a 
permit,  APHIS  will  advise  the  person  as 
to  the  disposition  of  his  or  her  request 
for  a  variance  from  the  container 
requirements  in  paragraph  (b)  of  this 
section.  If  APHIS  has  granted  the 
variance  request,  a  permit  will  be  issued 
if  APHIS  had  determined  from  its 
review  of  the  permit  application  that  the 


regulated  organism  can  be  introduced 
without  risk  of  plant  pest  di.sseinination. 
Any  person  who  has  been  denied  a 
variance  from  the  container 
requirements  in  paragraph  (b)  of  this 
section  may  appeal  the  decision  in 
WTiting  to  the  Administrator  within  10 
days  after  receiving  the  written 
notification  of  the  denial.  The  appeal 
must  state  all  of  the  facts  and  reasons 
upon  which  the  person  relies  to  show- 
that  the  variance  was  wrongfully 
denied.  The  Administrator  will  grant  or 
deny  the  appeal,  in  writing,  stating  the 
reasons  for  the  decision  as  promptly  as 
circumstances  allow.  If  there  is  a 
conflict  as  to  any  material  fact  and  the 
person  denied  a  variance  requests  a 
hearing,  a  hearing  will  bo  held  to 
resolve  the  conflict.  Rules  of  practice 
concerning  the  hearing  will  be  adopted 
by  the  Administrator.  No  permit  will  be 
issued  until  such  time  as  the  appeal  is 
resolved  and  the  applicant  has  agreed  to 
abide  by  APHIS' decision 

§  335.9    Costs  and  charges. 

L'nless  a  user  fee  is  payable  iinder 
§354.3  of  this  chapter,  the  services  of  an 
APHIS  inspector  during  regularly 
assigned  hours  of  duty  and  at  the  usual 
places  of  duty  will  be  furnished  without 
cost.  The  U.S.  Department  of 
AgricuUure's  provisions  relating  to 
overtime  charges  for  an  APHIS 
inspectors  services  are  set  forth  in  part 
354  of  this  chapter.  The  U.S. 
Department  of  .Agriculture  will  not  be 
responsible  for  any  costs  or  charges 
incident  to  inspections  or  complianr  e 
with  this  part,  other  than  for  the 
services  of  the  APHIS  inspector. 

Done  ill  WashinfJUm.  IX^.  ihio  2lrii  d.ivof 
lanuarv'  1995 

Lonnie  ).  King. 
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are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U  S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  txxjks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 

RIN  3206-AG12 

Prevailing  Rate  Systems;  Special  Wage 
Schedules  for  Supervisors  of 
Negotiated  Rate  Bureau  of 
Reclamation  Employees 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  final  rule  to 
establish  special  wage  schedules  for  the 
supervisors  of  certain  Bureau  of 
Reclamation,  Department  of  the  Interior, 
employees  who  negotiate  their  wage 
rates. 

EFFECTIVE  DATE:  February  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Shields,  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  On 
September  7,  1994,  at  59  FR  46201,  the 
Office  of  Personnel  Management  (OPM) 
published  a  proposed  rule  to  establish 
special  wage  schedules  for  the 
supervisors  of  certain  Bureau  of 
Reclamation,  Department  of  the  Interior, 
employees  who  negotiate  their  wage 
rales,  with  a  30-day  comment  period. 
During  the  comment  period,  which 
ended  October  7, 1994,  OPM  received 
comments  from  a  local  union  officer  and 
six  employees. 

Discussion  of  Comments 

1.  The  local  union  officer  and  two 
employees  said  they  thought  the  new 
special  schedule  system  would  be 
ej^pensive  and  recommended  that  the 
current  process  of  linking  the  pay  of 
supervisors  with  bargaining  unit  rates  of 
pay  be  continued  or  modified. 

We  do  not  agree  with  these 
comments.  This  new  special  schedule 
proposal  was  developed  by  the  Bureau 


of  Reclamation  working  in  partnership 
with  the  covered  supervisors  and 
reflects  agreements  reached  in  those 
discussions.  When  the  agency  removed 
the  supervisors  from  the  bargaining 
units  in  1990,  the  only  pay  system 
available  was  the  Federal  Wage  System 
(FWS)  under  the  provisions  of  title  5, 
United  States  Code.  The  agency 
received  authority  to  temporarily 
continue  (as  an  agency  "set-aside" 
practice)  the  historical  pay  differentials 
at  each  location,  subject  to  the  statutory 
pay  limitations  of  the  FWS.  Pay  setting 
for  these  supervisors  is  complicated  by 
the  combined  factors  of  wage 
negotiations  for  bargaining  unit 
employees,  delays  in  those  negotiations, 
pay  limitation  statutes,  and  FWS 
locality  pay  rates.  The  purpose  of  this 
special  schedule  is  to  eliminate,  in  the 
pay-setting  process  for  these 
supervisors,  the  dependence  on 
negotiated  rates  for  the  bargaining  unit 
and  the  associated  complications  of 
delays  in  negotiations. 

Based  on  the  information  currently 
available,  the  proposed  special  schedule 
will  not  resuh  in  a  significant  increase 
in  operating  costs.  Under  the  new 
survey  process,  the  special  wage  survey 
for  supervisors  will  be  timed  to  coincide 
with  the  annual  survey  that  is  done  for 
bargaining  unit  employees.  The  surveys 
will  be  done  at  the  same  time  with 
many  of  the  same  firms  being  surveyed 
for  both  purposes.  The  s])ecial  wage 
survey  committees  and  data  collector 
personnel  will  be  the  same,  with  a  few 
additions  for  the  supervisor;  survey. 

2.  Several  questions  were  raised  about 
how  special  wage  area  boundaries  were 
set  up.  Special  wage  area  boundaries 
were  generally  established  to 
correspond  to  the  boundaries  currently 
being  used  for  the  wage  surveys  for 
bargaining  unit  employees.  However,  in 
some  cases,  areas  were  consolidated 
either  because  of  the  desire  to  simplify 
the  survey  and  wage  setting  process,  the 
geographic  location  of  the  Bureau  of 
Reclamation  projects,  the  desire  to 
permit  use  of  the  same  survey  company 
in  more  than  one  project,  or  the 
similarity  of  the  rates  being  paid  to  the 
Bureau  of  Reclamation  supervisors  in 
consolidated  areas. 

Three  employees  recommended  that 
the  survey  area  for  the  Hungry  Horse 
Project  OfTice  be  extended  to  include 
Pend  Oreille  County,  Washington, 
which  would  include  Boundary  Dam,  a 


facility  of  Seattle  City  Light  Company 
As  a  city  government  facility.  Boundary 
Dam  does  not  meet  the  statutory  FWS 
requirement  that  only  private  industry 
companies  be  surveyed.  However,  since 
Pend  Oreille  County  is  within  the 
survey  area  used  for  the  bargaining  unit 
employees,  and  the  Bureau  of 
Reclamation  is  attempting  to  coordinate 
surveys  for  the  supervisors  with  those  of 
the  bargaining  unit,  we  have  added 
Pend  Oreille  County  to  the  Hungry 
Horse  Project  Office  survey  area.  This 
will  also  facilitate  the  process  in  the 
future  should  the  local  area  survey 
committee  need  to  add  private  industry 
survey  companies  in  that  county. 

3.  The  local  union  officer  and  three 
employees  commented  on  the  industries 
and  companies  to  be  included  in  the 
special  surveys.  The  union  suggested 
that  only  unionized  companies  be 
surveyed.  We  do  not  agree  with  this 
suggestion  because  under  statutes  and 
regulations,  FWS  pay-setting  is  based  on 
a  determination  of  private  industry 
prevailing  rates,  regardless  of  union 
organization.  The  three  employees 
expressed  concern  that  private  indu.stry 
electric  utility  and  hydro-electric 
companies  would  not  be  included  in  the 
surveys.  No  changes  in  the  regulation 
are  needed.  These  industries  are 
expressly  included  by  the  regulation  at 

§  532.285(c)(1)  (Standard  Industrial 
Classification  Major  Group  49 — Electric, 
Gas,  and  Sanitary  Services). 

4.  Two  employees  expressed  concern 
that  the  survey  jobs  being  used  in  the 
special  surveys  would  not  cover  jobs  in 
large  hydro-electric  facilities  with  muUi 
crafts.  We  do  not  feel  a  change  is 
necessary.  This  special  schedule  process 
takes  into  account  the  number  of  crafts 
supervised  and  the  range  of  work 
supervised  through  application  of  the 
classification  criteria  found  in  Factor  1 
and  Subfactor  IIIA  of  the  FWS  Job 
Grading  Standard  for  Supervisors.  These 
job  aspects  are  covered  by  Subfactor 
IIIA,  Scope  of  Assigned  Work  Function 
and  Organizational  Authority,  which 
addresses  aspects  reflecting  the  variety 
of  crafts  and  the  range  of  work.  For 
example,  at  Level  A-4,  the  scope  and 
diversity  of  work  supervised  is 
addressed.  Similarly,  one  of  the 
elements  used  in  distinguishing  the 
difference  among  situations  in  Factor  1, 
Nature  of  Supervisory  Responsibility,  is 
the  number  of  levels  of  supervision 
through  which  work  activities  are 
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controlled.  More  levels  of  supervision 
tend  to  be  associated  with  a  greater 
number  of  crafts  supervised. 

One  employee  asked  how  the  four 
levels  for  Supervisors  I-IV  fit  into  the 
survey  process.  As  explained  in 
§532.285  (b)  and  (c)(3)  of  the  final 
regulation,  survey  jobs  representing 
positions  at  up  to  four  levels  will  be 
tailored  to  correspond  to  the  positions 
of  each  covered  supervisor  in  that  area 
They  will  be  matched  to  private 
industry  jobs  in  each  special  wage  area. 
Special  schedule  rates  for  each  position 
will  be  based  on  prevailing  rates  for  that 
particular  job  in  private  industrv'.  The 
special  survey  and  wage  schedule  for  a 
given  area  includes  only  those 
occupations  and  levels  having 
employees  in  that  area.  The  regulation 
was  not  changed  in  this  respect. 

5.  An  employee  expressed  concern 
that  current  supervisors  would  not  be 
adequately  compensated  for  their 
experience  upon  conversion  to  the  new 
special  schedule  as  compared  to  newly 
hired  supervisors.  The  new  special 
schedule  provides  special  consideration 
to  current  supervisors  in  the  first  year  of 
implementation.  Under  §  532.28r)"(0(2). 
current  supervisors  are  placed  in  step  2 
of  the  new  special  schedule,  unless  their 
rate  of  pay  exceeds  step  2,  in  which  case 
they  will  be  placed  in  step  3.  Pay 
nitention  benefits  will  apply  to  any 
employee  whose  current  rate  of  pay 
exceeds  step  3.  New  employees  will 
enter  at  step  1  of  the  grade,  unless  a 
higher  rate  is  established  in  accordance 
with  the  advanced  in-hire  rate 
procedure.  The  new  special  schedule 
provides  added  compeu.sation  for  the 
experience  of  current  employees,  and  no 
changes  are  necessary. 

6.  Two  employees  recommended  that 
the  definition  of  compensation 
measured  in  industry  surveys  be 
expanded  to  include  other  company 
benefits,  such  as  a  company  vehicle 
with  gas  provided  to  get  to  and  from 
work,  paid  insurance  coverage. 
c;ompany  housing,  and  company  stoc;k 
purchase  options.  The  regulation  will 
not  be  modified  in  this  regard.  Under 
FWS  statutes  and  practices,  siu-veyed 
wages  do  include  certain  bonu,ses. 
incentive  rates,  and  cost  of  living 
allowances.  Surveying  the  addition.il 
benefits  suggested  would  require  a 
change  in  the  law. 

7.  Finally,  one  employee  conunented 
that  while  the  beginning  month  of  the 
survey  for  each  special  area  is  specified 
in  the  rule,  implementation  or  effective 
dates  for  the  new  .schedules  are  not 
specified.  No  change  is  necessary 
because,  as  with  the  regular  FWS, 
beginning  dates  for  the  special  surveys 
are  .specified  in  the  regulation,  and  h\ 


statute  (3  U.S.C.  5344(a))  increases  in 
rales  of  pay  are  effective  not  later  than 
the  first  day  of  the  first  pay  period 
beginning  on  or  after  the  45th  day 
following  the  date  the  survey  is  ordered 
to  be  made. 

Uther  Changes 

The  special  schedule  survey  cycle  in 
this  rule  has  been  changed  from  3  years 
to  2  years  because  it  has  been 
determined  that  the  3-year  proposal 
exceeded  OPM's  regulatory  nexibility 
The  prevailing  rate  law  grants  OPM 
great  Hexibilily  to  establish  special 
schedules  that  differ  from  regular 
schedules  in  terms  of  wage  area 
boundaries;  indu.strial.  geographic,  and 
occupational  survey  coverage;  step  rate 
structures;  and  wage  rate  progressions. 
However,  the  regulatory  flexibility  to 
adjust  the  normal  2-year  survey  cycle 
allows  only  for  more  frequent,  not  less 
frtiquent  full-scale  surveys. 

In  §  532.285(f)(1).  the  reference  to 
■'fiscal  year  1995  "  has  l)een  deleted 
liecau.se  this  final  rule  will  not  be 
effective  until  well  into  the  fiscal  year. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
ag(!n(.ies  and  employees. 

list  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information, 
Government  employees.  Reporting  and 
ret  ordkec^ping  requirements.  Wages. 

Otli(  r- iif  I'crsonnul  Mim;igRi:iont. 
Lorraine  A.  Green, 
lifpiity  Dirt^ctor 

Accordingly.  OPM  is  amending  5  CFK 
part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1    ihe  authority  citation  for  part  532 
(.ontinues  to  rtjad  as  follows: 

Authority:  5  U.S.C.  5343.  5;J40:  S  5;J2.707 
.lisd  issiifd  uiulcr  5  U.S.C.  552. 

2.  Subpart  B  is  amended  by  adding 
tj  532.285  to  read  as  follows: 

§  532.285    Special  wage  sct>edules  for 
supervisors  ot  negotiated  rate  Bureau  of 
Reclamation  employees. 

(a)  The  Department  of  the  Interior 
shall  e.stablish  and  i.ssue  special  wage 
schedules  for  wage  supervisors  of 
lU'gotiated  rate  wage  employees  in  the 
Bureau  of  Reclamation.  These  schedules 
shall  be  based  on  annual  special  wage 
surveys  conducted  by  the  Bureau  of 
Reclamation  in  each  special  wage  area. 
Survey  jobs  reprfisenting  Bureau  of 


Reclamation  positions  at  up  to  four 
levels  will  be  matched  to  private 
industry  jobs  in  each  special  wage  area. 
Special  schedule  rates  for  each  position 
will  be  based  on  prevailing  rates  for  that 
particular  job  in  private  industry. 

(b)  Each  supervisory  job  shall  be 
described  at  one  of  four  levels 
corresponding  to  the  four  supervisory 
situations  described  in  Factor  I  and  four 
levels  of  Subfactor  IlIA  of  the  FWS  fob 
Grading  Standard  for  Supervisors.  They 
shall  be  titled  in  accordance  with 
regular  FWS  practices,  with  the  added 
designation  of  level  I,  II,  III,  or  IV.  The 
special  survey  and  wage  schedule  for  a 
given  special  wage  area  includes  only 
those  occupations  and  levels  having 
employees  in  that  area.  For  each 
position  on  the  special  schedule,  there 
shall  be  three  step  rates.  Step  2  is  the 
prevailing  rate  as  determined  by  the 
survey;  step  1  is  96  percent  of  the 
prevailing  rate;  and  step  3  is  104  percent 
of  the  prevailing  rate. 

(( )  For  each  special  wage  area,  the    . 
Bureau  of  Reclamation  shall  designate 
and  appoint  a  spe<;ial  wage  survey 
committee,  including  a  chairperson  and 
two  oilier  members  (at  least  one  of 
whom  shall  be  a  supervisor  paid  from 
the  special  wage  .schedule),  and  one  or 
more  two-person  data  collection  teams 
(ea<  !i  of  which  shall  include  at  least  one 
supervisor  paid  from  the  special  wage 
schedule).  The  local  wage  survey 
committee  shall  determine  the 
prevailing  rate  for  each  survey  job  as  a 
weighted  average.  Survey  specifications 
are  as  follows  for  all  surveys: 

( 1)  Tailored  to  the  Bureau  of 
Reci.i. nation  activities  and  types  of 
superv  isory  positions  in  the  special 
wage  area,  private  industry  companies 
to  be  surveyed  shall  be  selected  from 
among  the  following  Standard  Industrial 
Classification  Major  Groups:  12  t  -lal 
mining:  13  oil  and  gas  extractio:i:  14 
mining  and  quarrying  of  nonmettalic 
minerals,  except  fuels;  35 
manufacturing  industrial  and 
commercial  machinery  and  computer 
equipment;  36  manufacturing  electronic 
and  other  electrical  equipment  and 
components,  except  computer 
equipment;  42  motor  freight 
transportation  and  warehousing;  48 
communications;  49  electric,  gas,  and 
sanitary  services;  and  76  miscellaneous 
repair  services.  No  minimum 
employment  size  is  required  for 
surveyed  establishments. 

(2)  Each  local  wage  survey  committee 
shall  compile  lists  of  all  companies  in 
the  survey  area  known  to  have  potential 
job  matches.  For  the  first  survey,  all 
companies  on  the  li.st  will  be  surveyed. 
.Subsequently,  companies  shall  be 
ntmoved  from  the  survey  list  if  they 


prove  not  to  have  job  matches,  and  new 
companies  will  be  added  if  they  are 
expected  to  have  job  matches.  Survey 
data  will  be  shared  with  other  local 
wage  survey  committees  when  the  data 
from  any  one  company  is  applicable  to 
more  than  one  special  wage  area. 

(3)  For  each  area,  survey  job 
descriptions  shall  be  tailored  to 
correspond  to  the  position  of  each 
covered  supervisor  in  that  area.  They 
will  be  described  at  one  of  four  levels 
(I,  II,  III,  or  IV)  corresponding  to  the 
definitions  of  the  four  supervisory 
situations  described  in  Factor  I  and  four 
levels  of  Subfactor  IIIA  of  the  FWS  Job 
Grading  Standard  for  Supervisors.  A 
description  of  the  craft,  trade,  or  labor 
work  supervised  will  be  included  in 
each  supervisory  survey  job  description. 

(d)  Special  wage  area  boundaries  shall 
be  identical  to  the  survey  areas  covered 
by  the  special  wage  surveys.  The  areas 
of  application  in  which  the  spe{:ial 
schedules  will  be  paid  are  generally 
.smaller  than  the  survey  areas,  reflecting 
actual  Bureau  of  Reclamation  worksites 
and  the  often  scattered  location  of 
sur\'eyable  private  sector  jobs.  Special 
wage  .schedules  shall  be  established  in 
the  following  areas: 

The  Great  Plains  Region 

SpfK:iul  Wage  Snney  Area  (Counties) 

Mdnlana:  All  counties  except  Lincoln, 
Sanders. Lake,  Flathead,  Mineral,  Missoula, 
Powell,  Granite,  and  Kavalli 

Wyoming:  All  counties  except  Lincoln. 
Teton,  Sublette.  Uinta,  and  Sweetwater 

Colorado:  All  counties  except  Moffat,  Rio 
Blanco,  Garfield,  Mesa.  Delta,  Montrose, 
y>an  Miguel,  Ouray,  Delores.  San  Juan, 
l.lontezuma,  La  Plata,  and  Archuleta 

Narth  Dakota:  All  counti(!S 

So\tth  Dakota:  All  counties 

Special  Wage  Area  of  Application  (Counties) 

Montana:  Broadwater.  Jefferson,  Lew  is  and 
Clark.  Yellowstone,  and  Bighorn  (bounties 

W\(Oining:  All  counties  except  Lincoln, 
Teton,  Sublette.  Uinta,  and  Sweetwater 

Coiorndo:  Boulder.  Chaffee.  Clear  Creek. 
Eagle.  Fremont.  Gilpin.  Grand,  Lake, 
larimer.  Park.  Pitkin,  Pueblo,  and  Summitf 

Dt'ginning  month  of  survey:  August 

The  Mid-Pacific  Region 

Spciiol  Wage  Suney  Area  (Counties) 

Oj/j/orn/n:  Shasta.  Sacramento,  Butte.  .San 
niancisco,  Merced,  Stanislaus 

Spedal  Wage  Area  of  Application  (Counties) 

Catifornia  Shasta,  Sacramento,  Fresno, 

/ilameda.  Tehoma,  Tuolumne,  Merced 
lif ginning  month  of  suney:  October 

Green  Spring!!  Power  Field  Station 

Sptciul  Wage  Survey  Area  (Counties) 
Onyon  Jackson 

Spi'ciul  Wage  Area  of  Application  (Counties) 
Onion  Jackson 


IMI 


Beginning  month  of  survey:  April 

Pacific  NW.  Region  Drill  Crew 

Special  Wage  Sun'ey  Area  (Counties) 

Montana:  Flathead,  Missoula 

Oregon:  Lane,  Bend.  Medford,  Umatilla. 

Multnomah 
Wfl/i:  Salt  Lake 
Idaho:  Ada,  Canyon.  Adams 
Washington:  Spokane,  Grant,  Lincoln, 

Okanogan 

Special  Wage  Area  of  Application  (Counties) 

Oregon:  Deschutes,  Jackson,  Umatilla 

Montana:  Missoula 

Idaho:  Ada 

Washington:  Grant,  Lincoln,  Douglas, 

Okanogan,  Yakima 
Beginning  month  of  survey:  April 

Snake  River  Area  Office  (Central  Snake/ 
Minidoka) 

Special  Wage  Survey  Area  (Counties) 

Idaho:  Ada,  Caribou,  Bingham,  Bannock 

Special  Wage  Area  of  Application  (Counties) 

Idaho:  Gem,  Elmore.  Bonneville,  Minidoka, 

Boise,  Valley,  Power 
Beginning  month  of  survey:  April 

Hungry  Horse  Project  Ofiice 

Special  Wage  Survey  Area  (Counties) 

Montana:  Flathead,  Missoula,  Cascade, 

Sanders.  Lake 
Idaho:  Bonner 
Washington:  Pend  Oreille 

Special  Wage  Area  of  Application  (Counties) 

Montana:  Flathead 

Beginning  month  of  suney:  March 

Grand  Coulee  Power  Office  (Grand  Coulee 
Project  Office) 

Special  Wage  Survey  Area  (Counties) 
Oregon:  Multnomah 
lVrts/»»ngfon;  Spokane,  King 

Special  Wage  Area  of  Application  (Counties) 

Washington:  ijTanX,  Douglas,  Lincoln, 

Okanogan 
Beginning  month  of  suney:  April 

Upper  Columbia  Area  Office  (Yakima) 

Special  Wage  Suney  Area  (Counties) 

Washington:  King.  Yakima 
Oregon:  Multnomah 

Special  Wage  Area  of  Application  (Counties) 

Washington:  Yakima 

Oregon:  Umatilla 

Beginning  Month  of  Suney:  September 

Colorado  River  Storage  Project  Area 

Special  Wage  Sun-eyArea  (Counties) 

Arizona:  Apache,  Coconino.  Navajo 
Colorado:  .Moffat,  Montrose.  Routt. 

Gunnison.  Rio  Blanco.  Mesa.  Garfujld, 

Eagle,  Delta.  Pitkin.  San  Miguel.  Delores. 

Montezuma.  La  Plata.  .San  Juan,  Ourav. 

Archuleta.  Hindale.  Mineral 
Wyoming:  Unita,  Sweetwater,  Carbon. 

Albany.  Laramie,  Goshen,  Platte,  Niobrara, 


Converse,  Natrona,  Fremont,  Sublette, 
Lincoln 
Utah:  Beaver,  Box  Elder,  Cache,  Carbon, 
Daggett,  Davis,  Duchesne,  Emery,  Garfield, 
Grand,  Iron,  Juab,  Kane,  Millard,  Morgan, 
Piute,  Rich,  Salt  Lake,  San  Juan,  Sanpete, 
Sevier,  Summit,  Tooele,  Uintah,  Utah, 
Wasatch,  Washington,  Wayne.  Weber 

Special  Suney  Area  of  Application 
(Counties) 

Arizona:  Coconino 

Colorado:  Montrose,  Gunnison,  Mesa 

Wyoming:  Lincoln 

Ufo/i:  Daggett 

Beginning  month  of  survey:  March 

Elephant  Butte  Area 

Special  Wage  Survey  Area  (Counties) 

Sew  Mexico:  Grant,  Hidalgo,  Luna,  Dona 
Ana,  Otero,  Eddy.  Lea.  Roosevelt,  Chaves. 
Lincoln.  Sierra.  Socorro,  Catron,  Cibola, 
Valencia,  Bernalillo,  Torrance.  Guadalupe, 
De  Baca.  Curry.  Quay 

Texos.  El  Paso.  Hudspeth.  Culberson,  Jeff 
Davis,  Preside,  Brewster,  Pecos,  Reeves, 
Loving,  Ward,  Winkler 

Arizona:  Apache.  Greenlee.  Graham.  Cochise 

Special  Wage  Area  of  Application  (Counties) 

New  Mexico:  Sierra 

Beginning  month  of  survey:  June 

Lower  Colorado  Danu  Area 

Special  Wage  Suney  Area  (Counties) 

Nevadu:  Clark 
California:  L<js  Angeles 
Arizona:  Maricopa 

Special  Wage  Area  of  Application  (Counties) 

Nevada:  Clark 

California:  San  Bernardino 

Arizona:  Mohave 

Beginning  month  ofsun-ey:  August 

Yuma  Projects  Area 

Special  Wage  Survey  Area  (Counties) 

California:  San  Diego 
Arizona:  Maricopa.  Yuma 

(Note:  Bureau  of  Reclamation  may  add 
other  survey  counties  for  dredge  operator 
supervisors  because  of  the  uniqueness  of  the 
occupation  and  difficulty  in  finding  job 
matches.) 

Special  Wage  Area  of  Application  (Counties) 
Arizona  :\uma 

Beginning  month  of  suney:  November 
(Maintenance)  and  April  (Dredging) 

Bureau  of  Reclamation,  Denver.  CO.  Area 

Special  Wage  Sun'ey  Area  (Counties) 

Colorado:  Jefferson,  Denver,  Adams.' 
.Arapahoe.  Boulder,  Larimer 

Special  Wage  Sun'ey  .Area  of  Application 

(Counties) 

Colorado:  Jefferson 

Beginning  month  of  suney:  February 

(e)  These  special  schedule  positions 
will  be  identified  by  pay  plan  code  XE. 
grade  00.  and  the  Federal  Wage  Sv.stpm 
occupational  codes  will  be  used.  New 
employees  shall  be  hired  at  step  1  of  the 
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pc-ition.  With  satisfactory  or  higher 
p"rforman(;e.  advancKinent  between 
ste;)s  shall  be  automatic;  nher  52  weeks 
ot  sen'ice. 

(f)  (1)  In  the  first  year  of 
implementation,  all  special  an^as  will 
have  full-scale  sur\'eys. 

(2)  Current  employees  shall  be  placed 
in  step  2  of  the  nuvv  special  schedule, 
or.  if  their  current  rate  of  pay  exceeds 
the  rate  for  step  2.  they  shall  be  placed 
ill  step  3.  Pay  retention  shall  apply  to 
any  employee  whose  rate  of  basic  pay 
would  otherwise  be  reduced  as  a  result 
of  placement  in  these  new  special  wage 
schedules. 

(3)  The  waiting  period  for  within- 
grade  increases  shall  begin  on  the 
employee's  first  day  under  the  new 
special  schedule. 

|FK  DtK..  9r)-20i;i  Filed  l-2b-»l5:  8:45  ,ini| 
BItUNQ  COOE  6325-01-M 


5  CFR  Part  532 
RtN  3206-AG53 

Prevailing  Rate  Systems;  Abolishment 
of  New  York,  New  York,  Special  Wage 
Schedules  for  Printing  Positions 

AGENCY:  Office  of  Personiifl 

Management. 

ACTION:  Interim  rule  with  request  for 

comments. 


JMI 


SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  interim 
regulations  to  aboli.sh  tho  Federal  Wage 
Systfm  special  wage  .scherlule  for 
printing  positions  in  the  New  York, 
New  York,  wage  area.  Printing  and 
lithographic  employees  in  New  York, 
Nf!W  York,  will  now  be  paid  rates  from 
tlie  regular  New  York.  New  York,  wage 
schedule. 

DATES:  This  interim  nile  becomes 
effiM  tive  on  January  27.  1995. 
(ioinments  must  be  received  by 
February  27,  1995.  Employees  paid  rates 
from  the  New  York,  New  York,  special 
wage  schedule  for  printing  positions 
will  continue  to  be  paid  from  that 
schedule  until  their  conversion  to  the 
regular  New  York.  New  York,  wage 
schedule  effective  on  the  first  day  of  the 
first  full  pay  period  beginning  on  or 
after  January  27,  1995. 
ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead.  Assistant 
Director  for  Compensation  Polii:y, 
Personnel  Systems  and  Oversight 
Ciroup,  U.S.  Office  of  Personnel 
Management,  Room  6H:n.  1900  V.  Sireet 
NW..  Washington.  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Shields,  (202)  60fi-2848. 


SUPPLEMENTARY  INFORMATION:  The 
Department  of  Defense  recommended  to 
the  Office  of  Personnel  Management 
tiiat  the  New  York,  New  York,  Printing 
and  Lithographic  wage  schedule  be 
abolished  and  that  the  regular  New 
York,  New  York,  wage  schedule  apply 
to  printing  employees  in  the  New  York. 
New  York,  wage  area.  This 
rucunimendation  was  ba.sed  on  the  fact 
tiui'.  the  New  York,  Nevv  York,  special 
printing  wage  survey  would  produce 
special  si;hedule  rates  lower  than  the 
regular  area  wage  schedule  rates  for  all 
l)ut  one  grade  level,  XS-7.  Because 
r(*gulations  provide  that  the  special 
printing  schedule  rates  may  not  be 
lower  than  the  regular  schedule  rates  for 
an  area.  New  York.  New  York,  special 
printing  schedule  rates  for  all  grades  but 
XS-7  are  currently  based  on  the  New 
York,  New  York,  regular  wage  schedule 
rate.s.  The  number  of  employees  paid 
from  this  special  schedule  has  declined 
in  recent  years  from  a  total  of  80 
employees  in  1985  to  a  current  total  of 
18  employees,  only  1  of  whom  is  in 
grade  XS-7. 

With  the  reduced  number  of 
employees,  it  has  been  difficult  to 
comply  with  the  requirement  that 
workers  paid  from  the  special  printing 
schedule  participate  in  the  special  wage 
survey  pro<;e.ss.  The  last  full-scale 
survey  involved  the  substantial  work 
effort  of  contacting  103  printing 
establishments  spread  over  19  counties. 

No  employee's  wage  rate  will  be 
reduced  upon  conversion  to  the  regular 
schedule.  Be<:ause  of  the  effects  of  pay 
cap  provisions  and  the  fact  that  the 
special  printing  schedule  rates  are  based 
upon  payable  (restricted)  regular 
schedule  rates,  the  17  employees  paid 
rat><s  based  on  the  regular  wage 
schedule  will  receive  higher  wage  rates 
ni>oii  conversion.  The  one  employee  in 
grade  XS-7  who  currently  receives  the 
higher,  printing  .survey-based  rate  will 
be  t!iititled  to  continue  at  that  rate  under 
pay  r(;tention  rules. 

1  ho  Federal  Prevailing  Rate  Advisory 
Conmiittee  has  reviewed  this 
re<:ommendation  and  by  consensus  has 
rt;com mended  approval. 

Pursuant  to  5  U.S.C.  553(b)(3)(B).  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  Also,  pursuant  to  se<:tion 
553(d)(3)  of  title  5,  United  States  Code, 
1  find  that  good  cause  exists  for  making 
this  rule  effective  in  less  than  30  days 
The  notice  is  being  waived  and  the 
regulation  is  being  made  effective  in  less 
than  30  days  because  preparations  for 
the  January  1995  Nevv  York.  New  York, 
survey  must  begin  immediately. 


Keguiatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  sub.stantial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 

U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Dapnty  Director. 

Accordingly.  0PM  is  amending  5  CFR 
part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343.  5346;  §532.707 
also  issued  under  5  U.S.C  552. 

S  532.279    [Amended] 

2.  In  §  532.279,  paragraph  (i)(5)  is 
removed,  and  paragraphs  (j)(6)  through 
(i)(10)  are  redesignated  as  paragraphs 
(j)(5)  through  (j)(9),  respectively. 

jFK  Doc.  9.5-2014  Filed  1-26-95;  8:45  ami 

BILLING  COOE  632S-01-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  101 
[T.  D.95-11J 

Customs  Service  Field  Organization; 
Extension  of  Port  Limits  of  Hilo  and 
Kahului,  Hawaii 

AGENCY:  U.  S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  pertaining  to  the 
field  organization  of  Customs  by 
extending  the  geographical  limits  of  the 
ports  of  entry  of  Hilo  and  Kahului, 
Hawaii.  The  boundaries  of  the  port  of    • 
Hilo  are  extended  to  include  the  entire 
island  of  Hawaii.  The  boundaries  of  the 
port  of  Kahului  are  extended  to  ini:lude 
the  entire  island  of  Maui.  The  changes 
are  being  made  to  include  all  potential 
Customs  work  sites  within  the  ports. 
These  changes  will  enable  Customs  to 
obtain  more  efficient  use  of  its 
personnel,  facilities,  and  resources  and 
to  provide  better  service  to  carriers, 
importers,  and  the  general  public. 
EFFECTIVE  DATE:  February  27  1995. 
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FOR  FURTHER  INFORMATION  CONTACT:  Brad 
lund.  Office  of  Inspection  and  Control, 
2P2-927-0192. 

SUPPLEMENTARY  INFORMATION: 

Background 

'  As  part  of  its  continuing  program  to 
obtain  more  efficient  use  of  its 
personnel,  facilities,  and  resources,  and 
to  provide  better  service  to  carriers, 
importers,  and  the  general  public, 

u.stoms  is  amending  §  101.3,  Customs 

egulations  (19  CFR  101.3),  to  expand 
the  geographical  limits  of  the  ports  of 
entry  of  Hilo  and  Kahului,  Hawaii. 

The  expanded  boundaries  of  the  port 
olf  Hilo  will  include  the  entire  island  of 
Hawaii.  The  expanded  boundaries  of  the 
piort  of  Kahului  will  include  the  entire 
island  of  Maui.  Expansion  of  the  port 
limits  for  these  two  islands  will  improve 
service  to  the  public  and  will  make 
butter  use  of  staffing  resources. 

Comments 

Customs  published  a  Notice  of 
Fropo.sed  Rulemaking  in  the  Federal 
Vegister  (59  FR  43313)  on  August  23. 
1394,  which  invited  the  public  to 
CMTiment  oh  proposed  changes  to  the 
limits  of  the  ports  as  described  above. 

Seventeen  comments  were  received, 
a  I  of  which  approved  of  the  propo.sed 
e<pansions.  Accordingly,  the 
a  Tiendments  are  being  published  in 
final  as  thev  were  proposed. 

Revised  Port  Limits 


List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Exports,  Imports.  Organization  and 
functions  (Government  agencies). 

Amendments  to  the  Regulations 

Accordingly.  Part  101  of  the  Customs 
Regulations  is  amended  as  set  forth 
below: 

PART  101— GENERAL  PROVISIONS 

1.  The  general  authority  citation  for 
Part  101  contir^ues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  2.  66, 
1202  (Genera!  Note  17,  Harmonized  Tariff 
St  heduie  of  the  United  .States),  1623.  1624. 

2.  The  list  of  Customs  region.s, 
districts  and  ports  of  entry  in  §  101.3(b) 
is  amended  by  adding  the  reference 
"T.  D.  95-11",  alongside  both  "Hilo" 
and  "Kahului"  in  the  column  headed 
"Ports  of  entry"  in  the  Honolulu. 
Hawaii  District  of  the  Pacific  Region. 
George  J.  Weise. 

Cninmissioner  of  Customs. 

.Approved:  December  29,  1994. 
)ohn  P.  Simpson. 

Df^puty  Assistant  Sctretiiryofthe  Treasury. 
jFR  Doc.  95-2075  Filed  1-26-9.5;  8:45  ami 
BILLING  CODE  4820-02-P 


ACTION:  Direct  final  rule. 


The  revised  port  limits  for  the  port  of 
h  ilo  are  as  follows: 

In  the  State  of  Hawaii:  The  entire 
ii  kind  of  Hawaii. 

The  revised  port  limits  for  the  port  of 
Kahului  are  as  follows: 

In  the  State  of  Hawaii:  The  entire 
i}  land  of  Maui. 

Regulatory  Flexibility  Act  and 
Eicecutive  Order  12866 

Although  Customs  solicited  puhlii; 
CDtnments  on  these  port  extensions,  no 
n  3/tice  of  proposed  rulemaking  was 
n  quired  because  the  port  extensions 
n  late  to  agency  management  and 
organization.  Accordinglv.  this 
dpc:ument  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibilitv 
Ajct  (5  U.S.C.  601  et  Sffq.].  Agency 
organization  matters  such  as  these  port 
e:ctensions  are  exempt  from 
consideration  under  Executive  Order 
i:!BfiB. 

Drafling  Information 

Jhv  principal  author  of  this  document 
WIS  J.inet  L.  Johnson.  Regulations 
B'8n(h.  However,  personnel  from  other 
o  fi(  es  participated  in  its  development. 


Department  of  health  and 

HUMAN  services 

Food  and  Drug  Administration 

21  CFR  Part  310 

Drug  Products  Containing  Certain 
Active  Ingredients  Offered  Over-the- 
Counter  (OTC)  for  Certain  Uses  . 

CFR  Correction 

In  title  21  of  the  Code  of  Federal 
Regulations,  parts  300  to  499,  revised  as 
of  April  1,  1994,  on  page  fi3,  in 
§310.545,  paragraph  (a)(7),  the  entry  for 
"Menthol"  is  corrected  by  removing  the 
parenthetical  phrase. 

BILLING  COOE  1505-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MT23-1 -6402a;  FRL-5128-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Montana;  State  Implementation  Plan 
for  East  Helena  SO.  Nonattainment 
Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  EPA  hilly  approves  the  Stale 
implementation  plan  (SIP)  submitted  bv 
the  State  of  Montana  to  achieve 
attainment  of  the  primary  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  sulfur'dioxide  (SOj).  The 
SIP  was  submitted  by  Montana  to  satisfy 
certain  federal  requirements  for  an 
approvable  nonattainment  area  SO.-  SIP 
for  East  Helena.  The  effect  of  EPA's  final 
action  is  to  make  the  East  Helena 
Primary  SO:  NAAQS  SIP  federally 
enforceable. 

DATES:  This  final  rule  is  effective  Mar(.h 
28,  1995,  unless  adverse  comments  are 
received  by  February  27,  1995.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  should  be 
addressed  to  Meredith  A.  Bond,  8ART- 
AP,  Environmental  Protection  Agent.y. 
Region  VIU.  999  18th  Street.  Suite  500. 
Denver,  Colorado  80202-2405.  Copies  of 
the  State's  submittal  and  other 
information  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations:  Air  Programs 
Branch,  Environmental  Protection 
Agency.  Region  VIII,  999  18th  Street. 
Suite  .500,  Denver.  Colorado  80202- 
2405;  and  Montana  Department  of 
Health  and  Environmental  Sciences.  Air 
Quality  Bureau,  Cogswell  Building, 
Helena,  Montana  59620-0901;  and  U.S. 
EPA  Air  Si  Radiation  Docket  Information 
Center,  401  M  Street,  S\V.,  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Meredith  Bond  at  (303)  293-1764. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

East  Helena,  Montana,  is  a  small 
community  located  about  5  miles  east  ot 
the  State  capitol.  Helena.  The  major 
industrial  source  affecting  the  SO; 
concentrations  in  the  ambient  air  is  the 
.Asarco.  Incorporated,  primary  lead 
smelter.  The  following  summarizes  the 
regulatory  history  of  the  East  Helena 
SO;  nonattainment  area. 

On  September  19,  1975.  EPA 
approved  the  revision  to  the  Montana 
SIP  which  sets  forth  a  sulfur  oxide 
control  strategy  to  provide  for 
attainment  and  maintenance  of  the  S(3j 
NAAQS  near  Asarco  in  East  Helena  (40 
FR  43216). 

The  Clean  Air  Act  Amendments  of 
1977  provided  for  non-attainment 
designations  for  areas  violating  the 
NAAQS.  On  March  3,  1978.  EPA 
designated  the  East  Helena  ama  as 
nonattainment  for  SO;  based  on 
historical  ambient  monitoring  data 
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showing  primarv  standard  violations  (43 
FR  8962). 

Prior  to  this  official  SO2 
nonattainment  designation,  the  Montana 
Department  of  Health  and 
Environmental  Sciences  (MDHES)  and 
.^sarco  had  been  working  on  a  plan  to 
reduce  SO:  emissions  from  the  East 
Helena  facility.  The  main  focus  of  this 
plan  was  the  construction  of  a  double 
contact  sulfuric  acid  plant  to  control 
SO:  emissions  from  the  sintering 
process.  Following  construction  of  the 
acid  plant  in  July  1977.  SO: 
concentrations  in  the  rural  areas  around 
East  Helena  decreased  dramatically. 
However,  there  were  still  violations 
being  monitored  at  the  Kennedy  Park 
site. 

In  response  to  the  Part  D  SIP 
requirements  of  the  1977  CAA 
.Amendments,  on  April  24, 1979, 
Montana  submitted  a  SIP  revision  for 
the  East  Helena  SO:  nonattainment  area. 
This  SIP  revision  identified  the 
continued  monitored  violations  as  being 
caused  by  low-level  emissions  from 
three  llO-foot  stacks  serving  the 
smelter's  blast  furnace  operations.  The 
control  strategy  included  replacing  the 
three  110- foot  stacks  with  a  single  425- 
foot  stack  (for  which  Asarco  claimed 
stack  height  credit  of  375  feet),  and 
setting  daily  and  six-hour  emission 
limits  on  the  new  stack.  On  November 
20,  1980.  EPA  conditionally  approved 
the  SIP  revision  (45  FR  76685).  EPA's 
action  was  conditioned  upon  adequate 
demonstration  of  good  engineering 
practice  (GEP)  stack  height  for  the  bla.st 
furnace  stack,  and  revised  dispersion 
modeling  if  GEP  height  was  determined 
to  be  below  375  feet. 

Asarco  completed  a  field  tracer  study 
demonstration  in  1982,  and 
subsequently  proceeded  to  complete 
construction  of  its  new  stack  based  on 
the  study  results  justifying  a  stack 
height  of  375  feet  as  necessary  to 
overcome  the  effects  of  downwash 
causing  monitored  ambient  SO: 
violations  near  the  smelter. 

On  July  5,  1983,  EPA  proposed  lo 
approve  the  SIP  and  GEP  demonstration 
as  satisfying  the  conditional  approval 
requirements  (48  FR  30696).  But.  final 
action  was  not  taken  due  to  pending 
litigation  concerning  the  federal  stack 
height  regulations.  As  a  result  of  this 
litigation,  the  federal  stack  height 
regulations  were  revised  on  July  5. 1985. 
Among  other  things,  these  revisions 
changed  the  requirements  for  justifying 
stack  heights  above  the  formula  height 
established  in  40  CFR  51.100(ii)(2).  For 
this  reason,  several  years  later  Asarco 
abandoned  its  efforts  to  take  credit  for 
the  additional  blast  furnace  stack  height 
above  formula  height.  FPA's  stack 


height  analysis  and  findings  for  the 
Asarco  facility  stacks  are  discussed 
further  later  in  this  document. 

The  SIP  was  further  revised  with 
respect  to  East  Helena  in  order  to 
provide  for  a  cataly.st  screening 
procedure  at  Asarco's  acid  plant.  EPA 
approved  this  revision  on  May  1, 1984 
(54  FR  18482). 

The  1990  Clean  Air  Act 
Amendments '  ("1990  Amendments"), 
effective  November  15,  1990,  reaffirmed 
the  nonattainment  designation  of  East 
Helena  with  respect  to  the  primary  and 
secondary  SO:  NAAQS.  under  section 
107(d)(4)(B).  See  56  FR  56706  (Nov.  6. 
1991)  and  40  CFR  81.327  (specifying 
designation  for  East  Helena).  Section 
191  required  that  any  state  which  was 
lacking  an  approved  SIP  for  an  area 
designated  nonattainment  with  respect 
to  the  national  primary  ambient  air 
quality  standard  for  SO:  must  resubmit 
a  plan  meeting  the  requirements  of  the 
amended  Act  within  18  months  of 
enactment  of  the  amendments,  thus  by 
Mav  15,  1992.  For  the  secondar>'  SO: 
NAAQS  SIP  for  East  Helena.  EPA 
established  November  15, 1993.  as  the 
submittal  due  date  in  an  action 
published  in  the  Federal  Register  on 
October  7.  1993  (58  FR  52237). 

The  air  quality  planning  requirements 
for  SO2  nonattainment  areas  are  set  out 
in  subparts  1  and  5  of  part  D  of  title  I. 
of  the  Act.-  The  amended  Clean  Air  Act 
requires  nonattainment  area  SIP 
submittals  to  contain,  among  other 
things,  provisions  to  assure  that 
reasonable  available  control  measures 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology)  are  implemented, 
and  that  provide  for  attainment  of  the 
primary  SO2  standards  within  5  years  of 
enactment  of  the  1990  Amendments,  or 
November  15.  1995  (see  Sections  172(c) 
and  192(b)  of  the  Act).  EPA  has  issued 
detailed  guidance  that  describes  the 
Agency's  preliminary  interpretations 
regarding  SO2  nonattainment  area  SIP 
requirements.  [57  FR  13498  (April  16. 
1992)  and  57  FR  18070  (April  28,  1992) 
(hereafter  called  the  "General 


I  The  1990  Amendments  to  the  Clean  Air  Act 
made  significant  changes  to  the  Act.  .See  Public  Law 
No.  101-549.  104  Slat.  2399.  References  herein  are 
to  the  Clean  Air  Act.  as  amended  ("thp  .Xct").  The 
Clean  Air  Act  is  codined.  as  amended,  in  the  U.S 
Code  at  42  U.S.C.  Sections  7401.  et  scq 

'Subpart  1  contains  provisions  applicable  to 
nonattainment  areas  generally  and  subpart  4 
contains  provisions  specincally  applicable  to  PMki 
nonattainment  areas.  Af  times,  subpart  1  and 
subpart  4  overlap  or  conflict.  El'A  has  attempted  In 
cldfifv  th«  relationship  among  these  provisioa*  in 
'he  "General  Preamble"  and.  as  appropriate,  in 
today's  notice  and  supporting  information. 


Preamble")}.  Because  EPA  is  describing 
its  interpretations  here  only  in  broad 
terms,  the  reader  should  refer  to  the 
General  Preamble  for  a  more  detailed 
discussion  of  the  interpretations  of  title 
I  advanced  in  today's  action  and  the 
supporting  rationale. 

II.  This  Action 

The  primary  SO:  NAAQS  SIP  for  East 
Helena  was  developed  by  the  MDHES  in 
consultation  with  Asarco.  the  major  SO: 
source  in  East  Helena.  The  State's  efforts 
have  been  coordinated  with  EPA  to 
ensure  compliance  with  SIP 
requirements.  The  Montana  Board  of 
Health  and  Environmental  Sciences 
(MBHES)  approved  a  stipulation 
between  the  MDHES  and  Asart:o  on 
March  18. 1994,  to  limit  SO:  emissions 
from  that  company's  lead  smelting 
operations.  This  binding  agreement  was 
submitted  to  EPA  on  March  30,  1994.  as 
part  of  a  revision  of  the  Montana  SIP. 
This  SIP  revision  addresses  only  the  24- 
hour  and  annual  primary  SO2  NAAQS; 
Montana  will  address  the  3-hour 
secondary  SO2  NAAQS  in  a  forthcoming 
submittal.  Hence,  this  action  addres,ses 
only  the  primary  SO:  NAAQS. 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-66).  In 
this  action.  EPA  is  approving  the 
primary  SO2  NAAQS  SIP  revision  for 
the  East  Helena.  Montana, 
nonattainment  area  which  was  due  on 
'  May  15.  1992,  and  was  submitted  by  the 
Governor  of  Montana  on  March  30, 
1994.  EPA  is  also  approving  the  stack 
height  demon.strations  for  the  Asarco, 
East  Helena,  primar>'  lead  smelter.  EPA 
believes  that  the  East  Helena  plan  meets 
the  applicable  requirements  of  the  Act. 

Since  the  East  Helena  Primary  SO: 
NAAQS  SIP  was  not  submitted  by  May 
15,  1992,  as  required  by  section  191  of 
the  Act,  EPA  made  a  finding  that  the 
State  failed  to  submit  the  SIP,  pursuant 
to  section  179  of  the  Act,  and  notified 
the  Governor  in  a  letter  dated  June  16, 
1992.  See  57  FR  48614  (October  27, 
1992).  After  the  East  Helena  Friniary 
SO:  NAAQS  SIP  was  submitted  on  ' 
March  30. 1994.  EPA  found  the 
submittal  complete  pursuant  to  section 
110(k)(l)  of  the  Act  and  notified  the 
Governor  accordingly  in  a  letter  dated 
May  12. 1994.  This  completeness 
determination  corrected  the  State's 
deficiency  and.  therefore,  terminated 
the  sanctions  clock  under  section  179  of 
the  Act. 

A.  Analysis  of  State  Submission 

1.  Prociidural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
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ieveloping  implementation  plans  and 
llan  revisions  for  submission  to  EPA. 
Jection  110(a)(2)  of  the  Act  provides 
hat  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.'  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
^n  implementation  plan  submitted  by  a 
Stale  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing.  The  EPA  also  mu.st 
determine  whether  a  submittal  is 
complete  and  therefore  warrants  further 
|iPA  review  and  action  (see  section 
jlO(k)(l)  and  57  FR  13565).  The  EPA's 
completeness  criteria  for  SIP  .submittals 
are  set  out  at  40  CFR  Part  51.  Appendix 

i/.  The  EPA  attempts  to  make 
:ompleteness  determinations  within  60 
inys  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
:omplete  by  operation  of  law  if  a 
:ompletene.ss  determination  is  not  made 
)}•  EPA  six  months  after  receipt  of  the 
iihmission. 

To  entertain  public  comment  on  the 
mplementation  plan  for  East  Helena, 
[he  State  of  Montana,  after  providing 
idequate  notice,  held  a  public  hearing 
tn  March  18,  1994,  to  address  the 
itipulation  between  the  MDHES  and 
Isarco,  and  the  East  Helena  primary 
ID:  NAAQS  SIP.  Following  the  public 
learing,  the  .stipulation  and  SIP  were 
dopted  by  the  State.  The  Governor  of 

lontana  submitted  the  SIP  to  EPA  on 

larch  30,  1994.  The  SIP  submittal  was 

viewed  by  EPA  to  determine 
[ompleteness  in  accordance  with  the 
;ompleteness  criteria  set  out  at  40  CFR 
''art  51,  Appendix  V.  The  submittal  was 

lund  to  be  complete,  and  a  letter  dated 

lay  12,  1994,  was  forwarded  to  the 
vemor  indicating  the  completeness  of 

e  submittal  and  the  next  steps  to  be 

"en  in  the  review  process. 

s  Accurate  Emission  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
ihclude  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
f  "om  all  sources  of  relevant  pollutants  in 
t  le  nonattainment  area.  The  emission 
ifiventory  also  should  include  a 
comprehensive,  accurate,  and  current 
i  iventory  of  allowable  emissions  in  the 
qnea. 

The  MDHES  identified  two  major 
s  jurces  of  SO:  in  the  East  Helena  area: 
t  le  Asarco  Smelter  complex  and  the 
Ash  Grove  cement  plant.  Emission 
i  iventory  information  for  the  Ash  Grove 
K  iln  stack  was  derivfed  from  r.n 


.M.so  Section  172(c)(7)of  the  Act  rwjuires  th.it 
p  :  n  provisions  for  nonattainment  areiis  meet  the 
)liiabli'  provisions  of  .Si'ition  11l)|.il(-l 


engineering  calculation  to  determine 
potential  SO:  emissions.  Assuming  all 
heat  input  to  the  kiln  is  supplied  by  6% 
sulfur  coke,  a  potential  emission  rate  of 
2.7  tons  SO:/day  was  u,sed  for  this 
facility  in  this  SIP  revision.  Actual  SO: 
emissions  for  this  source  are 
approximately  1.0  ton  per  day. 

A  detailed  SO:  emission  inventory  of 
the  Asarco  smelter  facility  was 
conducted  in  the  fall  of  1991.  A 
complete  testing  protocol  was  approved 
by  EPA  along  with  the  final  emission 
inventory  report.  The  report  provided  a 
complete  and  accurate  SO:  emission 
inventory  of  the  entire  facility  for  use  in 
dispersion  modeling  studies. 

In  general,  the  SO:  emission  sources 
were  separated  into  three  major 
categories:  Point  sources,  volume 
sources,  and  fugitive  sources.  The 
results  of  the  point  source  tests 
confirmed  Asarco's  three  major  sources 
of  SO:  emissions  to  be  the  Sinter  Plant 
Baghouse  stack,  Acid  Plant  stack,  and 
Blast  Furnace  Baghouse  stack.  Volume 
and  fugitive  sources  were  also 
quantified. 

The  MDHES  also  maintains  an  annual 
SO:  emission  inventory  for  the  Asarco 
facility.  This  inventon,  does  not  include 
all  sources  that  were  measured  in  the 
field  sampling  study,  but  does  include 
the  major  sources  of  SO:  emissions. 
Totals  for  1990  (including  only  the  three 
major  point  sources)  were  17.491.0  tpy; 
totals  for  1991  (with  building  volume 
and  fugitive  area  sources  included)  were 
18,031.7  tpy.  Thus,  annual  SO: 
emissions  for  the  Asarco  facility  are 
approximately  18,000  tpy.  For  the  Ash 
Grove  kiln  stacks,  emissions  for  the 
same  years  were  less  than  280  tpv. 

EPA  is  approving  the  emission's 
inventory  because  it  is  accurate  and 
comprehensive  and  provides  a  sufficient 
basis  for  determining  the  adequacy  of 
the  attainment  demonstralioi-.  lor  ihis 
area  consistent  with  the  requirements  of 
sections  172(c)(3)  and  110(a)(2)(K)  of  the 
Act.  For  further  details  see  the  TSD. 

3.  RACM  (Including  RACT) 

As  noted,  the  initial  SO: 
nonattainment  areas  must  submit 
provisions  to  assure  that  RACM 
(including  RACT)  are  implemented  as 
expeditiouslv  as  possible  (see  section 
172(c)(1)).  The  General  Preamble 
contains  a  detailed  di.scussion  of  EPA's 
interpretation  of  the  RACM  (including 
RACT)  requirement  (see  57  FR  13547 
and  13560-13561),  and  defines  RACT 
for  SO:  as  that  control  technology  which 
is  necessary'  to  achieve  the  NAAQS. 

The  Asarco,  East  Helena,  primary  lead 
smelter  was  identified  as  the  major 
source  of  the  SO:  nonattainment 
problem  in  East  Helena.  The  »:niifrol 


strategy  includes  setting  operational  SO: 
emission  limits  for  several  of  the  major 
emission  points  of  the  Asart;o  facility. 
Asan:o  developed  a  set  of  emissions 
parameters  for  combined  emissions 
from  the  two  largest  SO:  emission 
points,  the  sinter  and  blast  furnaj;e 
stacks,  in  order  to  provide  maximum 
operating  flexibility  while  still 
protecting  the  NAAQS.  The  set  of 
compliance  parameters  for  combined 
emissions  from  the  Blast  Furnace  Stack 
and  Sinter  Plant  Stack  consists  of  the 
following  relationships: 
for: 

0<S<22.93,  B=29.64  -  (0.180)  S 
22.93<S<54..54,  B=38.74- (0.577)  S 
54.54<S<60.27.  B=76.60  -  (1 .271 )  S 
where: 
B=Daily  emissions  of  SO:  from  the  Blast 

Furnace  Stack  in  tons  per  calendar 

day 
S=Daily  emissions  of  SO:  from  the 

Sinter  Plant  Stack  in  tons  per 

calendar  day 
In  addition  to  the  compliance 
parameters-for  combined  emissions 
from  the  sinter  and  blast  furnace  stacks, 
the  March  18.  1994.  stipulation  also  sets 
absolute  SO:  emission  limitations  for 
the  sinter  and  blast  furnace  stacks  at 
60.27  tons  per  calendar  day  and  29.64 
tons  per  calendar  day,  respeitivelv. 
Daily  emissions  of  SO:  from  the  At. id 
Plant  Stack  shall  not  exceed  4.30  Ions 
per  fialendar  day.  SO:  emissions  from 
the  Concentrate  Storage  and  Handling 
Building  Stack  (including  the  exhaust 
from  the  new  Sinter  Plant  Ventilation 
System  baghouse)  shall  not  exceed 
46.00  pounds  per  hour  or  0.t52  tons  per 
calendar  day.  All  of  these  emission 
limits,  including  the  compliance 
parameters  for  the  combined  emissions 
of  the  sinter  and  blast  furnace  stacks, 
were  effe<;tive  September  1,  1994. 

Two  additional  emission  limitations 
on  minor  stack  sourr:es  at  the  .Asart:o 
facility  take  effect  June  30.  1995:  SO: 
emissions  from  the  Crushing  Mill 
Baghouse  Stacks  «1  and  #2  shall  not 
exceed  0.19  and  0.37  tons  per  calendar 
day,  respectively. 

"The  stipulation  details  the  use  of 
continuous  emission  monitoring 
systems  t«  determine  compliance  with 
the  emission  limitations  for  the  sinter 
plant  stack,  blast  furnace  stack,  and  at.id 
plant  stack.  Emission  testing  provisions 
for  the  remaining  stacksare  also 
specified. 

Provisions  have  also  been 
incorporated  into  the  stipulation  to 
insure  that  sulfur  dioxide  emissions 
from  miscellaneous  volume  and  fugilixi* 
sources  do  not  increase  beyond  their 
current  levels.  Those  provisions 
include:  limiting  higitive  emissions  of 
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SOj  from  the  Sinter  (D&L)  Building  by 
restricting  openings  to  the  building 
enclosure:  maintaining  and  operating  all 
processes  and  systems  within  the 
Cottrell  Penthouse.  Mist  Precipitator 
Building,  and  Pump  Tank  Building  such 
that  conditions  which  contribute  to 
volume  source  SO:  emissions  from 
these  sources  are  not  significantly 
worsened  compared  to  conditions 
existing  during  the  preparation  of  the 
Januar>'  20.  1992,  emission  inventor)- 
report;  and  maintaining  and  operating 
all  processes  and  systems  associated 
with  the  Acid  Plant  Scrubber  Towers 
such  that  conditions  which  contribute 
to  volume  source  SOi  emissions  from 
this  source  are  not  significantly 
worsened  compared  to  conditions 
existing  during  the  preparation  of  the 
January  20,  1992.  emission  inventory 
report. 

A  more  detailed  di.scussion  of  the 
control  strategy  can  be  found  in  the  TSD 
for  this  action.  EPA  has  reviewed  the 
State's  documentation  and  concluded 
that  it  adequately  justifies  the  control 
measures  to  be  implemented.  The 
implementation  of  Montana's  SO^ 
nonattainment  plan  will  result  in  the 
attainment  of  the  primary  SO;  NAAQS 
by  November  15.  1995.  By  this  action 
EPA  is  approving  the  East  Helena 
primary'  SO:  plan's  RACM  (including 
RACT)  in  its  entirety,  noting  that 
additional  dispersion  modeling  and 
control  strategy  evaluation  will  be 
necessary  in  the  future  to  address  the 
set:ondary.  3-hour  standard. 

4.  Demonstration 

The  initial  S0>  nonattainment  areas 
are  required  to  submit  a  demon.stration 
(including  air  quality  modeling) 
shovvnng  that  the  plan  will  provide  for 
attainment  as  expeditiously  as 
practicable,  but  no  later  than  November 
15,  1995.  EPA-approved  dispersion 
models  ISCST  and  RTDM  were  used  to 
predict  ambient  SO:  concentrations 
around  the  Asarco  facility.  The  primary' 
SO:  NAAQS  are  365  micrograms  per 
cubic  meter  (jig/m  ^)  (0.14  parts  per 
million  (ppm)).  averaged  over  a  24-hour 
period  and  not  to  be  exceeded  more 
than  once  per  year,  and  80  jig/m  ^  (0.03 
ppm)  annual  arithmetic  mean  (see  40 
CFR  50.4).  The  demonstration  for  East 
Helena  indicates  that  the  primary  SO: 
NAAQS  will  be  attained  by  November 
l.=i.  1995.  For  a  more  detailed 
description  of  the  attainment 
demonstration  and  the  control  strategies 
used,  see  the  TSD  for  this  action. 

5.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (see  sections  172(c)(fi)  and 


110(a)(2)(A)  of  the  Act  and  57  FR 
13556).  The  EPA  criteria  addressing  the 
enforceability  of  SIPs  and  SIP  revisions 
were  stated  in  a  September  23. 1987, 
memorandum  (with  attachments)  from  J. 
Craig  Potter.  Assistant  Administrator  for 
Air  and  Radiation,  et  al.  (see  57  FR 
13541).  Nonattainment  area  plan 
provisions  also  must  contain  a  program 
to  provide  for  enforcement  of  control 
measures  and  other  elements  in  the  SIP 
(see  section  110(a)(2)(C)  of  the  Act). 

The  specific  control  measure 
contained  in  the  SIP  are  addressed 
above  in  section  3.  "RACM  (including 
RACT).  "  The  March  18.  1994, 
stipulation  between  the  MDHES  and 
Asarco  has  been  approved  by  the 
MBHES  in  accordance  with  section  75- 
2-301  of  the  Montana  Clean  Air  Act  and 
effectuated  by  a  MBHES  order,  and 
since  the  MDHES  can  enforce  MBHES 
orders,  the  MDHES  has  independent 
enforcement  powers.  The  Montana 
Clean  Air  Act  grants  authority  to  the 
MDHES  to  enforce  orders  of  the  Board 
(section  75-2-112,  Montana  Code 
Annotated  (MCA)).  Sections  75-2-412 
and  7.5-2-413.  MCA.  authorize  the 
MDHES  to  seek  criminal  and  civil 
penalties  for  violations  of  any  Board 
order  in  the  amount  of  $10,000.00  per 
day  of  violation,  respectively.  In 
addition.  Section  75-2^31,  MCA, 
authorizes  the  MDHES  to  seek 
noncompliance  penalties  for  any 
violation  of  a  Board  order. 
Noncompliance  penalties  shall  be  no 
less  than  the  economic  value  which  a 
delay  in  compliance  may  have  for  the 
owner  of  such  a  source,  including  the 
capital  costs  of  compliance  and  debt 
service  over  a  normal  amortization 
period  (not  to  exceed  ten  years  of 
operation)  and  maintenance  costs 
foregone  as  a  result  of  noncompliance. 
EPA  believes  that  the  State's  existing 
air  enforcement  program  will  be 
adequate  to  ensure  implementation  of 
this  SIP  revision.  The  TSD  for  this 
action  contains  further  information  on 
enforceability  requirements, 

responsibilities,  and  resources  intended 

to  support  effective  implementation  of 

the  control  measures. 

6.  Reasonable  Further  Progress 

Section  171(1)  ofihe  amended  Act 
defines  RFP  as  "such  annual 
incremental  reductions  in  emissions  of 
the  relevant  air  pollutant  as  are  required 
by  (part  Dl  or  may  reasonably  be 
required  by  EPA  for  the  purpose  of 
ensuring  attainment  of  the  applicable 
national  ambient  air  quality  standard  by 
the  applicable  date."  As  discussed  in 
the  General  Preamble,  for  SO:,  there  is 
usually  a  single  "step"  between  pre- 
control  nonattainment  and  post-control 


attainment.  Therefore,  for  SO:,  w'ith  its 
discernible  relationship  between 
emissions  and  air  quality  and  significant 
and  immediate  air  quality 
improvements.  RFP  is  construed  as 
"adherence  to  an  ambitious  compliance 
schedule." 

Asarco  became  responsible  for  the 
reporting  requirements  outlined  in  the 
SIP  after  July  1.  1994.  The  emission  and 
process  limitations  outlined  above 
became  effective  on  September  1,  1994. 
These  timelines  allow  Asarco  sufficient 
opportunity  to  implement  the  control 
strategy,  and  to  gain  operating 
experience  before  the  requirements 
become  effe<:tive.  The  emission 
limitations  went  into  effect  September 
1,  1994,  a  date  far  in  advance  of  the 
November  15,  1995  attainment  date. 
EPA  concurs  that  this  program 
constitutes  adherence  to  an  ambitious 
compliance  schedule  and  therefore 
demonstrates  reasonable  further 
progre.ss. 

7.  Contingency  Measures 

Section  172(c)(9)  of  the  amended  Act 
defines  contingency  measures  as 
measures  in  a  SIP  which  are  to  be 
implemented  if  an  area  fails  to  make 
RFP  or  fails  to  attain  the  NAAQS  by  the 
applicable  attainment  date.  Contingency 
measures  become  effectiva-without 
further  action  by  the  State  or  EPA.  up.on 
determination  by  EPA  that  the  area  has 
failed  to  either  make  reasonable  further 
progress  or  to  attain  the  SO:  NAAQS  by 
the  applicable  statutory  deadline.  For 
SO:  programs.  EPA  interprets 
"contingency  measures"  to  mean  that   . 
the  State  agency  has  a  comprehensive 
program  to  identify  sources  of  violations 
'  of  the  SO:  NAAQS  and  to  undertake  an 
aggressive  follow-up  for  compliance  and 
enforcement,  including  expedited 
procedures  for  establishing  enforceable 
consent  agreements  pending  the 
adoption  of  revised  SIP's.  (See  57  FR 
13547.  April  16.1992.) 

The  East  Helena  control  strategy  is 
based  upon  a  dispersion  modeling 
analysis  which  indicates  that  the 
Primary  SO:  NAAQS  will  be  protected. 
The  use  of  continuous  emission 
monitoring  systems  will  ensure  that  tlie 
emission  limitations  in  the  plan  are  not 
exceeded.  In  addition,  a  compliance 
network  of  ambient  air  monitoring 
stations  will  be  maintained  around  the 
smelter  at  locations  associated  with 
predicted  maximum  concentrations. 
This  monitoring  system  should  quickly 
identify  any  violations  of  the  NAAQS.  if 
they  should  occur. 

If  violations  should  occur,  the 
MDHES  would  immediately  begin 
negotiations  with  Asarco  to  reach 
agreement  on  control  measures  to 
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CO  ^ect  the  problem.  Asarco  would  then 
iniplement  tho.se  measures  to  assure 
compliance  as  expeditiously  as  possible. 
Additionally,  the  MDHES  has 
eniergency  powers  under  Section 
75i2.402  of  the  Montana  Clean  Air  Act 
to  Require  curtailment  of  a  source  if  the 
source  is  causing  imminent  danger  to 
human  health  or  safety. 

III.  Stack  Height  Analysis 

A.  Background 

On  February  8,  1982  (47  FR  5864). 
EPA  promulgated  final  regulations 
limiting  stack  height  credits  and  other 
dif^ersion  techniques  as  required  by 
Section  123  of  the  CAA.  These 
regulations  were  challenged  in  the  U.S. 
Court  of  appeals  for  the  U.C.  Circuit  by 
the  Sierra  Club  I^gal  Defense  Fund, 
Ina.  the  Natural  Resources  Defense 
Council.  Inc..  and  the  Commonwealth  of 
Pennsylvania  in  Sierra  Club  v.  EPA.  On 
October  11.  1983,  the  court  issued  its 
decision  ordering  EPA  to  reconsider 
portions  of  the  stack  height  regulations, 
revising  certain  portions  and  upholding 
other  portions. 

On  February  28.  1984,  the  electric 
power  industry  filed  a  petition  for  a  writ 
of  certiorari  with  the  U.S.  Supreme 
Court.  On  July  2,  1984.  the  Supreme 
Court  denied  the  petition,  and  on  July 
18.  1984,  the  Court  of  Appteals  mandate 
was  formally  issued,  implementing  the 
court's  decision  and  requiring  EPA  to 
promulgate  revisions  to  the  stack  height 
regiilations  within  six  months.  The 
promulgation  deadline  was  ultimately 
extended  to  June  27, 1985. 

Revisions  to  the  stack  height 
regulations  were  proposed  on  November 
9.  1984  (49  FR  44378).  and  promulgated 
on  July  8. 1985  (50  FR  27892).  The 
revisions  redefined  a  number  of  specific 
terms  including  "exce.ssive 
concentrations,"  "dispersion 
techniques."  "nearby,"  and  other 
important  concepts,  and  modified  some 
of  the  bases  for  determining  good 
engineering  practice  (GEP)  stack  height. 

Pursuant  to  section  406(d)(2)  of  the 
CAA,  all  States  were  required  to:  (1) 
Review  and  revise,  as  necessary,  their 
SIPs  to  include  provisions  that  limit 
.stack  height  credit  and  dispersion 
techniques  in  accordance  with  the 
revised  regulations  and  (2)  review  all 
existing  emission  limitations  to 
determine  whether  any  of  these 
limitations  have  been  affected  by  stack 
height  credits  above  GEP  or  any  other 
dispersion  techniques.  For  any 
limitations  so  affected,  States  were  to 
prepare  revised  limitations  consistent 
with  their  revised  SIPs.  All  SIP 
revisions  and  revised  emission  limits 
were  to  be  submitted  to  EPA  within  9 


months  of  the  EPA  stack  height 
regulations  promulgation. 

Subsequently.  EPA  issued  detailed 
guidance  on  carrying  out  the  necessary 
reviews.-  For  the  review  of  emission 
limitations.  States  were  to  prepare 
inventories  of  stacks  greater  than  65 
meters  in  height  and  sources  with 
emissions  of  sulfur  dioxide  (SOj)  in 
excess  of  5.000  tons  per  year.  These 
limits  correspond  to  the  de  minimis 
stack  height  and  the  de  minimis  SO: 
emission  exemption  from  prohibited 
dispersion  techniques.  These  sources 
were  then  subjected  to  detailed  review 
for  confonnance  with  the  revised 
regulations.  State  submissions  were  to 
contain  an  evaluation  of  each  stack  and 
source  in  the  inventory. 

Subsequent  to  the  July  8.  1985 
promulgation,  the  stack  height 
regulations  were  again  challenged  in 
NHDCv.  Thomas.  838  F.  2d  1224  (D.C. 
Cir.  1988).  On  January  22,  1988,  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit 
issued  its  decision  affirming  the 
regulations  for  the  most  part,  but 
remanding  three  provisions  to  the  EPA 
for  reconsideration.  These  are: 
Grandfathering  stack  height  credits  for 
sources  that  raise  their  stacks  prior  to 
October  1,  1983,  up  to  the  height 
permitted  bv  GEP  formula  height  (40 
CFR  r.1.100  (kk)(21)).  dispersion  credit 
for  sources  originally  designed  and 
constructed  with  merged  or  originally 
designed  and  constructed  with  merged 
or  multi-flue  stacks.  (40  CFR  51.100 
(hh)(2)(ii)(A)).  and  grandfathering  credit 
for  the  refined  (H  +  1.5  L)  formula 
height  for  sources  unable  to  show 
reliance  on  the  original  (2.5H)  formula 
(40  CFR  51.100  (ii)(2)). 

B.  State  of  Montana  Submissions 

EPA  pron;'.! 'gated  approval  of  a  SIP 
revision  whu  h  revised  the 
Admini.strative  Rules  of  Montana 
governing  stack  height  and  dispersion 
techniques  on  June  7,  1989  (54  FR 
24334).  In  that  same  action.  EPA 
approved  Montana's  stack  height 
demonstration  analyses  with  the 
exception  of  the  Asarco  East  Helena 
lead  smelter  facility  stacks.  This  is  the 
first  time  that  EPA  is  taking  action  on 
the  Asarco  stacks. 

C.  .^.sorco.  East  Helena  Stark  Height 
Demonstration 

EPA  received  a  stack  height  review 
from  Montana  with  a  letter  dated 
November  25.  1985.  and  a  subsequent 
submittal  dated  January  28.  1986.  With 
regard  to  the  Asarco  stack  heights,  the 
State  found  that  no  existing  emission 
limitations  were  affected  by  stack  height 
credits  above  GEP  or  any  other 


dispersion  technique  prohibited  by  EPA 
regulations. 

EPA  has  determined  that  Montana's 
inventory  of  the  Asarco  facility  at  East 
Helena  is  complete  and  has  carefully 
reviewed  the  State's  findings.  EPA 
concurs  with  those  findings,  which  are 
summarized  in  the  table  below.  A 
detailed  discussion  of  the  Asarco  stack 
height  analysis  c^n  be  found  in  the  TSD 
for  this  action. 


Actual 

Stack  ID. 

stack 

height 

(m) 

Applicable 
GEP  formula 

GEP 

hetgfit 

(m) 

Sinter 

128 

Grand- 
fattiered 

Blast  Fur- 

130 

(1939). 
de  minimis  .. 

65 

nace. 

Zinc  Furnace 

107 

{•) 

(•) 

•Source  is  shut  down.  New  permit  will  be 
required  to  reopen  zirK  plant. 

IV.  Final  Action 

EPA  is  approving  the  East  Helena 
primary  SO:  NAAQS  SIP  submitted  to 
EP.A  on  March  30.  1994.  Among  other 
things,  the  State  of  Montana  has 
demonstrated  that  the  East  Helena  SOj 
nonattainment  area  will  attain  the 
primarv-  SO:  NAAQS  by  November  15. 
1995.  EPA  is  also  approving  stack  height 
demonstrations  for  the  Asarco.  East 
Helena,  primary-  lead  smelter. 

Because  EP.V considers  this  action 
iioncontroversial  and  anticipates  no 
adverse  comments,  this  final  approval  is 
made  without  prior  proposal.  This 
action  will  be  effective  .March  28.  1995. 
However,  if  adverse  comments  are 
received  by  February  27, 1995,  then 
tPA  would  withdraw  this  final  approval 
action  and  this  notice  would  instead 
stand  as  a  proposed  rule.  EPA  wcild 
then  address  the  comments  in  i 
subsequent  final  promulgation  notice. 

Nothing  in  this  action  .should  hf. 
construed  ns  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  sj)ecific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  reqiiiremenfs. 

The  OMB  has  exempted  this 
regulatory  action  from  review  under 
E.xecutive  Order  12866. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EP.\  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
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include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
Subchapter  I,  Part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-state  relationship 
under  the  Clean  Air  Act,  preparation  of 
a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
e<:onomic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A.A27  U.S.  246,  256-66  (1976):  42 
U.S.C.  7410  {aK2). 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  28, 1995.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Act, 
section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  Protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

Dated:  December  14, 1994. 
William  P.  Yellowtail, 
negional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  51^ 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  BB— Montana 

2.  Section  52.1370  is  amended  by 
adding  paragraph  (c)(37)  to  read  as 
follows: 

§  52.1370    Identification  of  plan. 

•         *         *         •         • 


(37)  The  Governor  of  Montana 
submitted  a  SIP  revision  meeting  the 
requirements  for  the  primary  SO2 
NAAQS  State  Implementation  Plan 
(SIP)  for  the  East  Helena,  Montana 
nonattainment  area  with  a  letter  dated 
March  30,  1994.  The  submittal  was  to 
satisfy  those  SO2  nonattainment  area 
SIP  requirements  due  for  East  Helena  on 
May  15, 1992. 

(i)  Incorporation  by  reference. 

(A)  Stipulation  signed  March  15, 
1994,  between  the  Montana  Department 
of  Health  and  Environmental  Sciences 
(MDHES)  and  Asarco,  Incorporated, 
which  specifies  SO2  emis-sion 
limitations  and  requirements  for  the 
company's  primary  lead  smelter  located 
in  East  Helena,  MT. 

(B)  Board  order  issued  on  March  18, 
1994,  by  the  Montana  Board  of  Health 
and  Environmental  Sciences  approving 
and  adopting  the  control  strategy  for 
achieving  and  maintaining  the  primary 
SO2  NAAQS  in  the  East  Helena  area. 

|FR  Doc.  95-2017  Filed  1-26-95;  8:45  am) 
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40  CFR  Part  52 
PL105-1-€841a;  FRL-5139-5] 

Approval  and  Promulgation  of 
Implementation  Plans  for  Ozone; 
Illinois 

AGENCY:  U.  S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Direct  final  rule. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (USEPA)  approves 
the  State  Implementation  Plan  (SIP) 
revision  request  submitted  by  the  State 
of  Illinois  on  October  25,  1994,  for  the 
purpose  of  requiring  the  installation  of 
pressure/vacuum  (P/V)  relief  valves  on 
storage  tank  vent  pipes  at  certain 
gasoline  dispensing  operations  in  the 
Chicago  and  Metro-East  St.  Louis 
(Metro-East)  ozone  nonattainment  areas. 
The  rationale  for  the  approval  is  set 
forth  in  this  final  rule;  additional 
information  is  available  at  the  addre.ss 
indicated.  In  the  proposed  rules  section 
of  this  Federal  Register.  USEPA  is 
proposing  approval  of  and  soliciting 
public  comment  on  this  requested  SIP 
revision.  If  adverse  comments  are 
received  on  this  direct  final  rule. 
USEPA  will  withdraw  this  direct  final 
rule  and  address  the  comments  received 
in  a  subsequent  final  rule  on  the  related 
propo.sed  rule  which  is  being  published 
in  the  proposed  rules  section  of  this 
Federal  Register.  No  additional 
opportunity  for  public  comment  will  be 
provided.  Unless  this  direct  final  rule  is 


withdrawn  no  further  rulemaking  will 
occur  on  this  requested  SIP  revision. 
DATES:  This  final  rule  is  effective  March 
28,  1995  unless  notice  is  received  by 
February  27,  1995  that  someone  wishes 
to  submit  adverse  comments.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  USEPA's 
technical  analysis  are  available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
Francisco  Acevedo  at  (312)  886-6061 
before  visiting  the  Region  5  Office.) 

U.S.  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Written  comments  can  be  mailed  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Se<;tion  (AR-18J), 
Regulation  Development  Branch,  Air 
and  Radiation  Division,  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

A  copy  of  the  Pressure/Vacuum  SIP 
revision  is  available  for  inspection  at: 
Office  of  Air  and  Radiation  (OAR), 
Docket  and  Information  Center  (Air 
Docket  6102),  room  1500,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington,  DC  20460. 
FOR  FURTHERlNFORMATION  CONTACT: 
Francisco  Acevedo  (312)  886-6061. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

Section  182(b)(1)  of  the  Act  requires 
all  moderate  and  above  ozone 
nonattainment  areas  to  achieve  a  15 
percent  reduction  of  1990  emissions  of 
volatile  organic  material  by  1996.  In 
Illinois,  the  Chicago  and  the  Metro-East 
areas  are  classified  as  "Severe"  and 
"Moderate"  nonattainment  for  ozone, 
respectively,  and  as  such  subject  to  the 
15  percent  Rate  of  Progress  (ROP) 
requirement. 

The  Illinois  Environmental  Protection 
Agency  (lEPA)  developed  and  submitted 
a  plan  to  USEPA  on  November  15.  1993 
outlining  the  VOC  emission  control 
measures  which  will  be  implemented  in 
order  to  satisfy  the  15  percent  ROP 
requirements.  On  January  21,  1994. 
USEPA  found  the  Illinois  Plan 
incomplete  because  it  did  not  contain 
all  the  necessary  components  necessary 
for  approval.  On  November  22. 1994, 
lEPA  resubmitted  the  15  percent  ROP 
plan  and  USEPA  is  currently  reviewing 
the  plan.  One  of  the  measures  identified 
for  both  the  Chicago  and  Metro-East 
plans  is  the  introduction  of  storage  tank 
breathing  controls  for  gasoline 
dispensing  facilities.  The  Chicago  ozoni* 
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nonattainment  area  includes  Cook, 
DuPage,  Grundy  (only  Aux  Sable  and 
Goose  Lake  Townships),  Kane,  Kendall 
(Oswego  Township  only).  Lake 
McHenry.  and  Will  Counties.  The 
Metro-East  ozone  nonattainment  area 
includes  Madison.  Monroe,  and  St.  Clair 
Counties.  On  April  22,  1994,  lEPA  filed 
the  proposed  P/V  relief  valves  rule  with 
the  Illinois  Pollution  Control  Board 
(Board).  A  public  hearing  on  the  rules 
w^s  held  on  June  17, 1994,  in  Chicago. 
Illinois,  and  on  September  5,  1994,  the 
Board  adopted  a  Final  Opinion  and 
Order  for  the  proposed  amendments. 
The  rules  became  effective  on 
September  21, 1994  and  they  were 
published  in  the  Illinois  State  register 
on  October  7,  1994.  The  lEPA  formally 
submitted  the  Pressure/Vacuum  Relief 
Valve  rules  to  USEPA  on  October  25, 
1994,  as  a  revision  to  the  Illinois  SIP  for 
ozone. 

II.  [Stage  I/II  Requirements 

M  1975.  the  USEPA  issued  regulatory 
guidance  to  assist  states  in  preparing 
regulations  for  the  control  of  volatile 
organic  material  in  ozone  nonattainment 
areas.  As  a  result,  gasoline  dispensing 
operations  located  in  the  Illinois 
nonattainment  areas  were  required  to  be 
equipped  with  Stage  I  vapor  recovery 
systems.  The  Stage  I  controls  collect 
gasoline  vapor  losses  generated  during 
bulk  gasoline  delivery.  These  Stage  I 
rules  did  not,  however,  include  any 
requirement  for  the  control  of  storage 
tank  breathing  loss. 

The  Clean  Air  Act  Arnendments  of 
1990  further  required  certain  ozone 
nonattainment  areas  to  implement  Stage 
II  vapor  recovery.  Accordingly,  Stage  II 
vapor  recovery  rules  for  the  Chicago 
ozone  nonattainment  area  were 
promulgated  in  1992.  The  Stage  n 
system  collects  gasoline  vapors  being 
expelled  from  vehicles  during  refueling. 
These  Stage  II  systems  are  highly 
effective  and  work  in  conjunction  with 
the  Stage  I  controls.  As  with  Stage  I, 
Stage  n  rules  did  not  directly  require  the 
control  of  storage  tank  breathing  losses. 

Even  with  the  Stage  I  and  Stage  II 
controls,  volatile  organic  mass  (VOM) 
(gasoline  vapor)  emissions  still  occur  as 
vapors  are  lost  (pushed  out)  through  the 
underground  storage  tank  vent  pipe. 
The  vent  pipe  emissions  result  from  the 
breathing  losses  which  are  caused  by 
vapor  and  liquid  expansion  and 
contraction  due  to  diurnal  changes  in 
temperature,  barometric  pressure  and 
gasoline  evaporation. 

lEPA's  regulations  are  intended  to 
increase  the  effectiveness  of  Stage  I  and 
II  controls  as  well  as  control  the 
gaspline  vapor  losses  being  expelled 
through  the  vent  pipe  as  stated  above. 


The  control  of  these  emissions  will  be 
to  require  that  all  open  vent  pipes  at 
gasoline  dispensing  facilities  with  a 
storage  tank  capacity  of  at  least  575 
gallons  be  equipped  with  low  pressure/ 
vacuum  (P/V)  relief  valves. 

III.  Analysis  of  Rule 

The  P/V  rule  amends  35  III.  Adm. 
Code  Part  201  Subpart  K,  Part  211 
Subpart  B,  Part  218  Subpart  Y,  and  Part 
219  Subpart  Y.  The  P/V  relief  valve  nile 
requires  gasoline  dispensing  facilities 
located  in  the  Chicago  and  Metro-East 
ozone  nonattainment  areas  with  a 
storage  tank  capacity  of  at  least  575 
gallons  to  install  a  P/V  relief  valve  on 
each  gasoline  storage  tank  vent  by 
March  15,  1995.  However,  tanks 
installed  before  Januarj'  1,  1979,  are 
exempt  from  the  rule  if  they  have  a 
capacity  of  less  than  2000  gallons,  as  are 
tanks  that  are  equipped  with  floating 
roofs  or  equivalent  control  devices  that 
have  been  approved  bv  the  State  and 
USEPA.  The  P/V  relief  valve  must  be 
capable  of  resisting  a  pressure  of  at  least 
3.5  inches  water  column  and  a  vacuum 
of  at  least  6  inches  water  column.  If  a 
facility  is  subject  to  the  Stage  II  vapor 
recovery  rules,  the  P/V  relief  valve  used 
must  comply  with  its  California  Air 
Resources  Board  (CARB)  certification. 
The  P/V  rule  also  requires  the  owner  or 
operator  to  register  the  installation  of 
the  P/V  relief  valve,  to  maintain  records 
of  malfunctions,  maintenance,  and 
repair  and  to  annually  test  for  proper 
system  pressure/vacuum.  lEPA 
currently  employs  an  annual  inspection 
program  for  Stage  I  and  II  regulated 
facilities.  The  storage  tank  breathing 
control  program  will  be  incorporated 
into  the  existing  inspection  program. 
The  State  currently  has  the  authority  to 
administer  and  enforce  the  control 
program  once  the  rules  become 
effective. 

The  Illinois  Environmental  Protection 
Act  (Illinois  Act),  section  42(a),  states 
that  any  person  that  violates  any 
provision  of  the  Illinois  Act  or  any 
regulation  adopted  by  the  Board,  or  any 
permit  or  term  or  condition  thereof,  or 
that  violates  any  determination  or  order 
of  the  Board  pursuant  to  the  Illinois  Act, 
shall  be  liable  to  a  civil  penalty  not  to 
exceed  S50.000  for  the  violation  and  an 
additional  SIO.OOO  for  each  day  for 
which  the  violation  continues.  In  that 
this  submittal  is  a  regulation  adopted  by 
the  Board,  a  violation  of  which  subjects 
the  violator  to  penalties  under  section 
42(a).  the  submittal  contains  sufficient 
enforcement  penalties  for  approval. 

IV.  Final  Rulemaking  Action 

The  USEPA  approves  the  SIP  revision 
submitted  by  the  State  of  Illinois.  The 


State  of  Illinois  has  submitted  a  SIP 
revision  that  includes  an  enforceable 
state  regulation  which  is  consistent  with 
Federal  requirements.  The  SIP  also 
includes  a  commitment  from  the  State 
to  perform  enforcement  inspe(,tions  on 
the  regulated  stations.  Substantial 
penalties  that  will  provide  an  adequate 
incentive  for  the  regulated  industry  to 
comply  and  are  no  less  than  the 
expected  cost  of  compliance  are 
included  in  current  Pollution  Control 
Board  Regulation.  USEPA  is.  therefore, 
approving  this  submittal. 

V.  Procedural  Background 

Becau.se  USEPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal.  The 
action  will  become  effective  on  .March 
28.  1995.  However,  if  the  USEPA 
receives  adverse  comments  by  February 
27,  1995,  then  the  USEPA  will  publish' 
a  document  that  withdraws  the  action, 
and  will  address  the  comments  received 
in  response  to  this  direct  final  rule  in 
the  final  rule  on  the  requested  SIP 
revision  which  has  been  proposed  for 
approval  in  the  proposed  rules  .section 
of  this  Federal  Register.  The  comment 
period  will  not  be  extended  or 
reopened. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4.  1993, 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  any  Stale  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  .^ct, 
5  U.S.C.  600  et  seq..  USEPA  must' 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify'  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 
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SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Act  do  not 
create  any  new  requirements,  hut 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal  state  relationship  under  the  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.Ct.  1976):  42  U.S.C. 
7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  28,  1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rula  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbon. 
Incorporation  by  reference.  Ozone. 

Dated:  Dccpmber  29, 1994 
Valdas  V.  Adamkus. 
Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  O— Illinois 

2.  Section  52.720  is  amended  by 
adding  paragraph  (c)(107)  to  read  as 
follows: 

§  52.720    Identification  of  plan. 

«         *         *         *         ♦ 

(c)*   *   • 

(107)  On  October  25, 1994,  Illinois 
submitted  a  regulation  which  requires 
gasoline  dispensing  operations  in  the 
Chicago  and  Metro-East  St.  Louis  ozone 
nonattainment  areas  that  have  storage 


tanks  of  at  least  575  gallons  to  in.stall 
pressure/vacuum  relief  valves  on 
storage  tank  vent  pipes.  Tanks  installed 
before  January  1.  1979.  are  exempt  from 
the  rule  if  they  have  a  capacity  of  less 
than  2000  gallons,  as  are  tanks  that  are 
equipped  with  floating  roofs  or 
equivalent  control  devices  that  have 
been  approved  by  the  State  and  USEPA. 
(i)  Incorporation  by  reference.  Illinois 
Administrative  Code  Title  35: 
Environmental  Protection,  Subtitle  B: 
Air  Pollution,  Chapter  I:  Pollution 
Control  Board,  Subchapter  c:  Emissions 
Standards  and  Limitations  for 
Stationary  Sources. 

(A)  Part  201  Permits  and  General 
Provisions,  Section  201.302  Reports. 
Amended  at  18  III.  Reg.  15002.  Effective 
September  21, 1994. 

(B)  Part  211  Definitions  and  General 
Provisions,  Section  211.5060  Pressure/ 
Vacuum  Relief  Valve.  Added  at  18  III. 
Reg.  14962.  Effective  September  21, 
1994. 

(C)  Part  218  Organic  Material 
Emission  Standards  and  Limitations  for 
Chicago  Area,  Section  218.583  Gasoline 
Dispensing  Operations-Storage  Tank 
Filling  Operations.  Amended  at  18  III. 
Reg.  14973.  Effective  September  21, 
1994. 

(D)  Part  219  Organic  Material 
Emission  Standards  and  Limitations  for 
Metro  East  Area,  Section  219.583 
Gasoline  Dispensing  Operations-Storage 
Tank  Filling  Operations.  Amended  at  18 
111.  Reg.  14987.  Effective  September  21. 
1994. 

|FR  D<k:.  95-2015  Filed  1-2&-95;  8:45  am] 
BILUNG  CODE  6SM-6»-^ 


40  CFR  Part  63 

[AD-FRL-5147-1] 

RIN2060-AC19 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories;  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks;  Extension  of  Compliance 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  extension  of 

compliance. 

SUMMARY:  On  October  24  and  28,  1994, 
EPA  announced  a  partial  3-month  stay 
and  reconsideration  of  certain  aspects  of 
the  "National  Emission  Standards  for 
Hazardous  Air  Pollutants  From  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry  and  Other 


Processes  Subject  to  the  Negotiated 
Regulation  for  Equipment  Leaks"  59  FR 
19402  (April  22,  1994)  and  59  FR  29196 
(June  6,  1994)  (collectively  known  as  the 
"hazardous  organics  NESHAP"  or  the 
"HON").  The  EPA  also  proposed, 
pursuant  to  Clean  Air  Act  section 
301(a)(1),  42  U.S.C.  7601(a)(1),  to  extend 
temporarily  the  applicable  compliance 
dates  for  sources  subject  to  the  .stay,  but 
only  as  necessary  to  complete  the  two 
reconsiderations  (including  appropriate 
regulatory  action)  of  the  rule  in 
question.  The  EPA  received  no  adverse 
public  comment  on  either  of  the  two 
proposed  short-term  compliance 
extensions.  The  EPA  is  extending  the 
compliance  dates  until  April  24,  1995. 
A  short-term  extension  of  this  nature  is 
well  within  the  3-year  period  alloweil 
by  the  Act. 

EFFECTIVE  DATE:  January  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Janet  S.  Meyer,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  number  (919)  541-5254. 

SUPPLEMENTARY  INFORMATION: 

I.  Compliance  Extension 

On  October  24.  1995  (59  FR  53359) 
EPA  announced  that,  pursuant  to  Clean 
Air  Act  section  307(d)(7)(B),  it  is 
reconsidering-certain  portions  of  the 
HON  rule.  The  October  24,  1995 
administrative  stay  applied  only  to 
those  source  owners  or  operators  who 
make  a  representation  in  writing  that 
resolution  of  the  area  source  definition 
issues  could  affect  whether  the  facility 
is  subject  to  the  HON.  Readers  should 
refer  to  that  notice  for  a  complete 
discussion  of  the  background  and  rule 
affected. 

On  October  28. 1995  (59  FR  54131). 
EPA  announced  an  administrative  stay 
of  the  effectiveness  of  the  provisions  for 
compressors  and  for  surge  control 
vessels  and  bottoms  receivers  for 
sources  subject  to  the  October  24,  1994 
compliance  date  pending 
reconsideration  of  those  provisions. 
Readers  should  refer  to  that  notice  and 
the  as.sociated  proposed  amendments  to 
subpart  H  (59  FR  54154)  for  a  complete 
discussion  of  the  background  and  the 
proposed  changes  to  the  rule. 

Along  with  both  notices  of  partial  stay 
and  reconsideration,  EPA  also  proposed 
to  extend  the  compliance  dates  beyond 
the  3  months  provided,  as  necessary  to 
complete  reconsideration  and  revision 
of  the  rule  in  question. 

Ten  comment  letters  were  received  on 
each  of  the  two  notices  of  partial  stay 
and  ret:onsideration.  No  adverst; 
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comments  were  received  on  either 
proposal  to  ex4end  the  compliance  dates 
beyond  3  months,  if  necessary,  in  order 
to  complete  reconsideration  and 
mvision  of  the  rules  in  question.  As  EPA 
t5nds  that  it  is  not  able  to  complete  the 
reconsideration  and  the  regulatory 
action  to  the  rule  within  Lhe  3  month 
period,  EPA  is  extending  the 
compliance  date  until  April  24, 1995. 
The  EPA  expects  to  complete  the 
regulatory  action  on  both  petitions  for 
nuconsideration  before  the  April 
compliance  date. 

II.  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  (CAA),  judicial  review  of  the 
actions  taken  by  this  final  rule  is 
available  only  on  the  filing  of  a  petition 
for  review  in  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  60  days  of  today's  publication  of 
this  action.  Under  section  307(b)(2)  of 
the  CAA,  the  requirements  that  are 
subject  to  today's  notice  may  not  be 
(iiallenged  later  in  civil  or  criminal 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
o«  a  substantial  number  of  small 
iHJsiness  entities. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
siibstances. 

Datod:  Januar>  23.  1995. 
r^irol  M.  Browner. 

/wiiiiinistrator. 

For  the  reasons  set  out  in  the 
[t|i:aiiible,  part  63  of  Chapter  I  of  title  40 
of  the  Code  of  Federal  Regulations  is 
n mended  as  follows. 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 


ll. 


y.  The  authority  citation  for  part  63 
c6ntinues  to  read  as  follows: 

L\uthority:  42  U.S.C  7401  ct  .swi. 

2.  Section  63.100  is  amended  by 
revising  paragraphs  (n)  and  ip]  to  read 
as  follows: 

§  $3,100    Applicability  and  designation  of 
source. 

•  I       »         *         *        * 

|(n)  Rules  Stayed  for  Reconsideration. 
Notwithstanding  any  other  provision  of 
thjis  subpart,  the  effectiveness  of  subpart 
F  f$  stayed  from  October  24,  1994,  to 
Aj)ril  24,  1995  only  as  applied  to  those 
soiUrces  for  which  the  owner  or  operator 


makes  a  representation  in  writing  to  the 
Administrator  that  the  resolution  of  the 
area  source  definition  issues  could  have 
an  effect  on  the  compliance  status  of  the 
.source  with  respect  to  subpart  F 

(o)  Sections  Stayed  for 
Reconsideration.  Notwithstanding  any 
other  provision  of  this  subpart,  the 
effectiveness  of  §§63.164  and  63.170  of 
subpart  H  is  stayed  from  October  28, 
1994  to  April  24, 1995  only  as  applied 
to  those  sources  subject  to  §63.100(k)(3) 
(i)and(ii). 

3.  Section  63.110  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§63.110    Applicability. 

•  •        •        •        * 

(g)  Rules  Stayed  for  Reconsideration. 
Notwithstanding  any  other  provision  of 
this  subpart,  the  effectiveness  of  subpart 
G  is  stayed  from  October  24,  1994,  to 
April  24,  1995  only  as  applied  to  those 
sources  for  which  the  owner  or  operator 
makes  a  representation  in  writing  to  the 
Administrator  that  the  resolution  of  the 
area  source  definition  issues  could  have 
an  effect  on  the  compliance  status  of  the 
source  with  respect  to  subpart  G. 

4.  Section  63.160  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  63.160    Applicability  and  designation  of 
source. 

•  •         •         »         • 

(d)  Rules  Stayed  for  Reconsideration. 
Notwithstanding  any  other  provision  of 
this  subpart,  the  effectiveness  of  subpart 
H  is  stayed  from  October  24,  1994,  to 
April  24,  1995  only  as  applied  to  those 
sources  for  which  the  owner  or  operator 
makes  a  representation  in  writing  to  the 
Administrator  that  the  resolution  of  the 
area  source  definition  issues  could  have 
an  effect  on  the  compliance  status  of  the 
source  with  respect  to  subpart  H. 

5.  Section  63.190  is  amended  by 
rtn-ising  paragraphs  (h)  and  (i)  to  read  as 
follows: 

§63.190    Applicability  and  designation  of 
source. 

•  •         .         .         . 

(h)  Rules  Stayed  for  Reconsideration. 
Notwithstanding  any  other  provision  of 
this  subpart,  the  effectiveness  of  subpart 
I  is  stayed  from  October  24,  1994,  to 
April  24.  1995  only  as  applied  to  those 
sources  for  which  the  owner  or  operator 
makes  a  representation  in  writing  to  the 
Administrator  that  the  resolution  of  the 
area  .source  definition  issues  could  have 
an  effect  on  the  compliance  status  of  the 
source  with  respect  to  subpart  I. 

(!)  Sections  Stayed  for 
Reconsideration.  Notwithstanding  any 
other  provision  of  this  subpart,  the 
effectiveness  of  §§63.164  and  63.170  of 


subpart  H  is  stayed  from  October  28, 
1994  to  April  24,  1995  only  as  applied 
to  those  soun:fts  subject  to 
§63.190(0(2). 

|FR  D<k;   ^.S-2129  Filled  1-24-95;  4:13  pni) 

BILUNO  CODE  U60-60-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7113 
(CA-940-143<M)1;  CACA  16951] 

Withdrawal  of  Public  Land  for  the  Dog 
Town  Historic  Mining  Site;  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 


SUMMARY:  This  order  withdraws  1 10 
acres  of  public  land  from  mining  for  a 
period  of  50  years  for  the  Bureau  of  - 
Land  Management  to  protect  the  Dog 
Town  Historic  Mining  Site.  The  land 
has  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  January  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office,  2800  Cottage  VVav,  Sacramento. 
California  95825,  916-978-4820. 

By  virtue  of  the  authority  vested  in 
the  Secretan,'  of  the  Interior  by  Section 
204  of  the  Federal  Land  PolicV  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  tlu; 
following  described  public  land  is 
hereby  withdrawn  from  location  and 
entr>-  under  the  United  States  mining 
laws  (30  U.S.C.  Ch.  2  (1988)),  hut  not 
from  leasing  under  the  minern!  leasing 
laws,  to  protect  the  Bureau  of  Land 
Management's  Dog  Town  Historic 
Mining  Site: 

Mount  Diablo  Meridian 

T.  4  N..  K.  25  E.. 

Sm.  26,  \V'.S\V',4SU'4: 

.Soc.  27.  EV.-.SE'/AE'.SEU.and  .SE'^.SE'*. 

.S»h;.  :<4.  .\"A'E'  4NE'  4,  and 
E'zSEV4\E'-4\E'/.; 

.St'c.  35,  W>-iN\V',4N\V'4. 

Th<'  area  dosf:ribwi  f.ont.iiiis  1 10  .u  rrs  I:i 
MotioOninty. 

2.  The  withdrawal  made  by  tliis  ordt-r 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  land  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  .50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  n-view 
conducted  before  the  expiration  date 
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pursuant  to  Section  204(0  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C  1714(0  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  Januar>'  13, 1995. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc  95-2026  Filed  1-26-95;  8:45  ami 
BtLUNG  C00€  4310-«4M> 


FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  501 

The  Federal  Maritime  Commission; 
General  Transfer  of  Office  of 
Information  Resources  Management 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  Commission's  final 
rule  which  was  published  December  5. 
1994  (59  FR  62329).  The  rule  related  to 
the  transfer  of  Office  of  Information 
Resources  Management  functions  from 
the  Bureau  of  Administration  to  the 
Office  of  the  Managing  Director. 
EFFECTIVE  DATE:  January  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  P.  Walsh.  Managing  Director. 
Federal  Maritime  Commission.  800 
North  Capitol  Street  NW..  Washington. 
DC  20573.  (202)  523-5800. 
SUPPLEMENTARY  INFORMATION:  The  final 
rule  which  is  the  subject  of  this 
correction,  inter  alia,  restated  certain 
responsibilities  of  the  Bureau  of 
Administration  by  revising  the 
introductory  text  of  46  CFR  501. 5(k). 
This  revision  inadvertently  omitted  the 
last  three  sentences  of  the  existing  text 
which  were  intended  to  be  unchanged. 

Accordingly,  in  FR  Doc.  94-29741. 
published  December  5,  1994,  on  page 
62330.  first  column,  the  introductory 
text  of  §  501. 5(k)  is  corrected  to  read  as 
follows: 

§  501 .5    Functions  of  the  organizational 
components  of  the  Federal  Maritime 
Commission. 

»         •        •         •        • 

(k)  Under  the  direction  and 
management  of  the  Bureau  Director,  the 
Bureau  of  Administration  is  responsible 
for  the  administration  and  coordination 
of  the  Offices  of:  Administrative 
Services;  Budget  and  Financial 
Management;  and  Personnel.  The 
Bureau  provides  administrative  support 
to  the  program  operations  of  the 
Commission.  The  Bureau  interprets 
governmental  policies  and  programs 
and  administers  these  is  a  manner 


consistent  with  Federal  guidelines, 
including  those  involving  procurement, 
financial  management  and  personnel. 
The  Bureau  initiates  recommendations, 
collaborating  with  other  elements  of  the 
Commission  as  warranted,  for  long- 
range  plans,  new  or  revised  policies  and 
standards,  and  rules  and  regulations, 
with  respect  to  its  program  activities. 
The  Office  of  the  Bureau  Director  is 
responsible  for  directing  and 
administering  the  Commission's 
training  and  development  function.  The 
Bureau  Director  is  the  Commission's 
Competition  Advocate  under  41  U.S.C 
418(a)  and  Commission  Order  No.  112. 
as  well  as  the  Commission's 
representative,  as  Principal  Management 
Official,  to  the  Small  Agency  Council. 
Other  Bureau  programs  are  carried  out 
by  its  Offices,  as  follows: 
•        •        •        •        * 

Joseph  C  PoUdng, 

Secretary. 

(FR  Doc.  95-2042  Filed  1-26-95;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0, 1,  25. 43,  64,  and  73 
[FCC  94-252] 

Reorganization  Establishing  the 
International  Bureau 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  order  amends  various 
parts  of  the  Federal  Communications 
Commission's  regulations  to  reflect  the 
creation  of  a  new  International  Bureau, 
and  the  abolition  of  the  old  Office  of 
International  Communications.  Some  of 
the  changes  affect  the  internal  structure 
of  thfe  Commission;  others  affect  the 
delegation  of  authority  from  the 
Commission  to  the  International  Bureau 
and  other  bureaus  and  offices;  and 
others  affect  procedures  for  practice 
before  the  Commission. 
EFFECTIVE  DATE:  October  19,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Ball.  (202)  418-0420. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  September  27,  1994 
Released:  October  19. 1994 

By  the  Commission: 

1.  The  Commission  has  before  it  for 
consideration  a  set  of  proposed  rule 
changes  creating  a  new  International 
Bureau.  The  proposed  changes  affect  the 


Office  of  International  Communications, 
Mass  Media  Bureau,  Common  Carrier 
Bureau,  Field  Operations  Bureau, 
Private  Radio  Bureau,  and  Office  of 
Engineering  and  Technology. 
Implementation  of  the  proposed 
changes  requires  amendment  of  Parts  0, 
1 .  25,  43.  64.  and  73  of  Title  4?  of  the 
Code  of  Federal  Regulations. 

2.  In  order  to  create  an  effective 
organization  in  which  to  centralize  and 
consolidate  the  Commission's 
international  policies  and  activities,  the 
Commission  has  determined  to  establish 
the  new  International  Bureau.  The 
amendments  adopted  in  this  Order 
reflect  the  creation  of  the  new  bureau, 
describe  its  functions,  and  set  forth  the 
extent  and  nature  of  the  authority 
delegated  by  the  Commission  to  the 
Chief  of  the  International  Bureau. 

3.  The  amendments  adopted  herein 
pertain  to  agency  organization.  The 
prior  notice  procedure  and  effective 
date  provisions  of  section  553  of  the 
Administrative  Procedure  Act  are 
therefore  inapplicable.  Authority  for  the 
amendments  adopted  herein  is 
contained  in  section  4(i).  5(b),  5(c)(1), 
and  303(r)  of  the  Communications  Act 
of  1934.  as  amended 

4.  It  is  hereby  ordered,  effective  upon 
release  of  this  Order,  the  Parts  0, 1.  25, 
43,  64.  and  73  of  the  Commission's  rules 
and  regulations,  set  forth  in  Title  47  of 
the  Code  of  Federal  Regulations,  be 
amended  as  set  forth  below. 

List  of  Subjects 

47  CFR  Part  0 

Organization  and  functions. 

47  CFB  Part  1 

Administrative  practice  and 
procedure.  Communications  common 
carriers.  Radio,  Reporting  and 
recordkeeping  requirements, 
Telecommunications. 

47  CFR  Part  25 

Radio.  Satellites. 

47  CFR  Part  43 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone. 

47  CFR  Part  64 

Communications  common  carriers. 
Foreign  relations.  Reporting  and 
recordkeeping  requirements.  Telephone. 

47  CFR  Part  73 

Radio  broadcasting.  Television 
broadcasting. 


Fcdbral  Communications  Commission. 
WjUiam  F.  Galon, 

A(kir\g  Secretary. 

Final  Rules 

parts  0,  1,  25.  43.  64.  and  73  of 
Cliapfer  I  of  Title  47  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  Section  0.5  is  amended  by  revising 
paragraph  (a)(l3)  to  read  as  follows: 

§  0.5    General  description  of  Commission 
organization  and  operations. 

(a)  *    *    * 

(13)  International  Bureau. 

•        *        •        •        * 

§0.11    [Amended] 

2.  Section  0.11  is  amended  by 
removing  paragraph  (a)(ll).      ' 

§0.pl    [Amended] 

3|.  Section  0.21  is  amended  by 
removing  the  words  "dome.stic"  and 
"interagency"  ft-om  paragraph  (h). 
removing  paragraph  (i).  and 
redesignating  existing  paragraph  (j)  as 
new  paragraph  (i). 

4.  Section  0.31  is  amended  by 
removing  the  last  six  words  of 
paragraph  (f)  and  revising  paragraph  (b) 
to  rfead  as  follows: 

§  0.)1    Functions  of  the  Office. 

•  *        *        *        • 

(b)  Represent  the  Commission  at 
various  national  conferences  and 
meetings  (and,  in  consultation  with  the 
International  Bureau,  at  various 
international  conferences  and  meetings) 
devoted  to  the  progress  of 
communications  and  the  development 
of  technical  and  other  information  and 
standards,  and  serve  as  Commission 
coordinator  for  the  various  national 
conferences  when  appropriate. 

♦  .  *        •        *        • 

5.  Section  0.41  is  amended  by 
removing  paragraph  (c);  redesignating 
existing  paragraphs  (d)  through  (p)  as 
new  paragraphs  (c)  through  (o), 
respectively;  and  revising  newly 
redesignated  paragraph  (i)  to  read  as 
follows: 

§  0.41    Functions  of  the  Office. 

•  .  *        *        •        * 

(i)  To  cooperate  with  the  International 
Bureau  on  all  matters  pertaining  to 
space  satellite  communications. 

*  •         *         *         • 

6.  The  heading  "Office  of 
International  Communications,"  which 
appears  immediately  before  §  0  51,  is 
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revised  to  read  as  follows: 
"International  Bureau." 

7.  Section  0.51  is  revised  to  read  as 
follows: 

§  0.51    Functions  of  the  Bureau. 

The  International  Bureau  has  the 
following  duties  and  responsibilities: 

(a)  To  initiate  and  direct  the 
development  and  articulation  of 
international  telecommunications 
policies,  consistent  with  the  priorities  of 
the  Commission; 

(b)  To  advise  the  Chairman  and 
Commissioners  on  matters  of 
international  telet:ommunications 
policy,  and  on  the  adequacy  of  the 
Commission's  actions  to  promote  the 
vital  interests  of  the  American  public  in 
international  commerce,  national 
defense,  and  foreign  policy; 

(c)  To  develop,  recommend,  and 
administer  policies,  rules,  standards, 
and  procedures  for  the  authorization 
and  regulation  of  international 
telecommunications  facilities  and 
services,  domestic  and  international 
.satellite  sy.stems.  and  international 
broadcast  services; 

(d)  To  monitor  compliance  with  the 
terms  and  conditions  of  authorizations 
and  licenses  granted  by  the  Bureau,  and 
to  pursue  enforcement  actions  in 
conjunction  with  appropriate  bureaus 
and  offices; 

(e)  To  represent  the  Commission  on 
international  telecommunications 
matters  at  both  domestic  and 
international  conferences  and  meetings, 
and  to  direct  and  coordinate  the 
Commission's  preparation  for  such 
conferences  and  meetings; 

(0  To  serve  as  the  single  focal  point 
within  the  Commission  for  cooperation 
and  consultation  on  international 
telecommunications  matters  with  other 
federal  agencies,  international  or  foreign 
organizations,  and  appropriate 
regulatory-  bodies  and  officials  of  foreign 
governments; 

(g)  To  develop,  coordinate  with  other 
federal  agencies,  and  administer  the 
regulatory  assistance  and  training 
programs  for  foreign  administrations  to 
promote  telecommunications 
development; 

(h)  To  provide  advice  and  technical 
assistance  to  U.S.  trade  officials  in  the 
negotiation  and  implementation  of 
telecommunications  trade  agreements, 
and  consult  with  other  bureaus  and 
offices  as  appropriate; 

(i)  To  conduct  economic,  legal, 
technical,  statistical,  and  other 
appropriate  studies,  sur\eys.  and 
analyses  in  support  of  international 
telecommunications  policies  and 
programs. 


(j)  To  collect  and  disseminate  within 
the  Commission  information  and  data 
on  international  telecommunications 
policies,  regulator)-  and  market 
developments  in  other  countries,  and 
international  organizations; 

(k)  To  work  with  the  Office  of 
Legislative  Affairs  to  coordinate  the 
Commission's  activities  on  significant 
matters  of  international  policy  with 
appropriate  Congressional  offices; 
(1)  To  promote  the  international 
coordination  of  spectrum  allmations 
and  frequency  and  orbital  assignments 
so  as  to  minimize  cases  of  international 
radio  interference  involving  U.S. 
licensees; 

(m)  To  direct  and  coordinate,  in 
consultation  with  other  bureaus  and 
offices  as  appropriate,  negotiation  of 
international  agreements  to  provide  for 
arrangements  and  procedures  for 
coordination  of  radio  frequency 
assignments  to  prevent  or  resolve 
international  radio  interference 
involving  U.S.  licensees; 

(n)  To  ensure  fulfillment  of  the 
Commission's  responsibilities  under 
international  agreements  and  treaty 
obligations,  and.  consistent  with 
Commission  policy,  to  ensure  that  the 
Commission's  regulations,  procedures, 
and  frequency  allocations  comply  with 
the  mandatory  requirements  of  all 
applicable  international  and  bilateral 
agreements; 

(o)  To  oversee  and,  as  appropriate, 
administer  activities  pertaining  to  the 
international  consultation,  coordination, 
and  notification  of  U.S.  frequency  and 
orbital  assignments,  including  activities 
required  by  bilateral  agreements,  the 
international  Radio  Regulations,  and 
other  international  agreements; 

(p)  To  advise  the  Chairman  on 
priorities  for  international  travel  and  ' 
develop,  coordinate,  and  administer  the 
international  travel  plan;  and 

(q)  To  develop,  recommend,  and 
administer  policies;  rules,  and 
regulations  implementing  the 
Commission's  oversight  responsibilities 
regarding  COMSAT's  participation  in   ~ 
INTELSAT  and  INMARSAT. 

§0.61    [Amended] 

8.  Section  0.61  is  amended  bv 
removing  par igraph  (b)  and 
redesignating  paragraphs  (c)  through  (h) 
as  new  paragraphs  (b)  through  (g), 
respectively. 

9.  Section  0.91  is  amended  by  revising 
the  first  two  sentences  of  introductory 
text  to  read  as  follows: 

§  0.91    Functions  of  the  Bureau. 

The  Common  Carrier  Bureau 
develops,  recommends,  and  administers 
policies  and  programs  for  the  regulation 
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of  services,  fecilities.  and  practices  of 
entities  (excluding  public  coast  stations 
in  the  maritime  mobile  service  and 
multi-point  and  multi-channel  multi- 
point distribution  services)  which 
furnish  interstate  communications 
service  or  interstate  access  service  for 
hire — whether  by  wire,  terrestrial  radio, 
or  cable — and  of  ancillary  operations 
related  to  the  provision  or  use  of  such 
services.  The  Bureau  also  develops, 
recommends,  and  administers  policies 
and  programs  for  the  regulation  of  the 
rates,  terms,  and  conditions  under 
which  communications  entities  furnish 
interstate  communications  service, 
interstate  access  service,  and  (in 
cooperation  with  the  International 
Bureau)  foreign  communications  service 
for  hire — whether  by  wire,  terrestrial 
radio,  cable,  or  satellite.  •  •  * 

*  •        *        •        * 

10.  Section  0.91  is  further  amended 
by  removing  existing  paragraphs  (b),  (d), 
and  (k);  redesignating  existing 
paragraph  (c)  as  new  paragraph  (b); 
redesignating  existing  paragraphs  (e) 
throu^  (i)  as  new  paragraphs  (c) 
through  (h),  respectively;  redesignating 
existing  paragraphs  (I)  through  (n)  as 
new  paragraphs  (i)  through  (k). 
respectively;  and  revising  newly 
redesignated  paragraph  (i)  to  read  as 
follows: 

§  OSI    Functions  of  the  Bureau. 

***** 

(i)  Acts  on  matters  affecting  public 
coast  stations  in  the  maritime  service 
which  concern  tariffs,  terms  of 
intercormection,  and  rate  or  economic 

analysis. 

•  *        •        *        • 

11.  Section  0.111  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

S0.111    Functions  of  ttie  Bureau. 

***** 

(e)  Participate  in  international 
conferences  dealing  with  monitoring 
and  measurements;  serve,  in 
consultation  with  the  International 
Bureau,  as  the  point  of  contact  for  the 
United  States  government  in  matters  of 
international  monitoring,  fixed  and 
mobile  direction  fmding,  and 
interference  elimination. 
***** 

12.  Section  0.131  is  amended  by 
removing  paragraph  (b)  and 
redesignating  existing  paragraphs  (c) 
through  (k)  as  new  paragraphs  (b) 
through  (j),  respectively. 

§0.241    [Amended] 

13.  Section  0.241  is  amended  by 
removing  paragraph  (a)(6)  and 
redesignating  existing  paragraphs  (a)(7) 


through  (a)(9)  as  new  paragraphs  (a)(6) 
through  (a)(8),  respectively. 

14.  A  new  center  heading  and  a  new 
section  0.261  is  added  to  Subpart  B  to 
read  as  follows: 

International  Bureau 

§  0.261    Authority  delegated. 

(a)  Subject  to  the  limitations  set  forth 
in  paragraph  (b)  of  this  section,  the 
Chief.  International  Bureau,  is  hereby 
delegated  the  authority  to  perform  the 
functions  and  activities  described  in 
§0.51,  including  without  limitation  the 
following: 

(1)  To  recommend  rulemakings,  studies, 
and  analyses  (legal,  engineering,  social,  and 
economic)  of  various  petitions  for  policy  or 
rule  changes  submitted  by  industry  or  the 
public,  and  to  assist  the  Commission  in 
conducting  the  same: 

(2)  To  assume  the  principal 
representational  role  on  behalf  of  the 
Commission  in  international  conferences, 
meetings,  and  negotiations,  and  direct 
Commission  preparation  for  such 
conferences,  meetings,  and  negotiations  with 
other  bureaus  and  offices,  as  appropriate; 

(3)  To  act  upon  applications  for 
international  telecommunications  facilities 
and  services  pursuant  to  part  23  of  this 
chapter  and  relevant  portions  of  part  63  of 
this  chapter,  and  coordinate  with  the 
Common  Carrier  Bureau  as  appropriate; 

(4)  To  act  upon  applications  for 
international  and  domestic  satellite  systems 
and  earth  stations  pursuant  to  part  25  of  this 
chapter 

(5)  To  act  upon  applications  for  cable 
landing  licenses  pursuant  to  §  1.767  of  this 
chapter; 

(6)  To  act  upon  requests  for  designation  of 
Recognized  Private  Operating  Agency 
(RPOA)  status  under  part  63  of  this  chapter; 

(7)  To  act  upon  applications  relating  to 
international  broadcast  station  operations,  or 
for  permission  to  deliver  programming  to 
foreign  stations,  under  part  73  of  this  chapter; 

(8)  To  administer  and  enforce  the  policies 
and  rules  on  international  settlements  under 
part  64  of  this  chapter, 

(9)  To  administer  portions  of  part  'I  of  this 
chapter  dealing  with  international  treaties 
and  call  sign  provisions,  and  to  make  call 
sign  assignments,  individually  and  in  blocks, 
to  U.S.  Government  agencies  and  FCC 
operating  bureaus; 

(10)  To  act  upon  applications  for  closure  of 
public  coast  stations  in  the  maritime  service 
under  part  63  of  this  chapter; 

(1 1)  To  administer  Conmiission 
participation  in  the  International 
Telecommunication  Union  (ITU)  Fellowship 
telecommunication  training  program  for 
foreign  officials  offered  through  the  U.S. 
Telecommunications  Training  Institute; 

(12)  In  consultation  with  the  affected 
Bureaus  and  Offices,  to  recommend  revision 
of  Commission  rules  and  procedures  as 
appropriate  to  conform  to  the  outcomes  of 
international  conferences,  agreements,  or 
treaties; 

(13)  To  notify  the  ITU  of  the  United  States' 
terrestrial  end  satellite  assignments  for 


inclusion  in  the  Master  International 
Frequency  Register; 

(14)  To  conduct  studies  and  compile  such 
data  relating  to  international 
telecommunications  as  may  be  necessary  for 
the  Commission  to  develop  and  maintain  an 
adequate  regulatory  program:  and 

(15)  To  interpret  and  enforce  rules  and 
regulations  pertaining  to  matters  under  its 
jurisdiction. 

(b)  Notwithstanding  the  authority 
delegated  in  paragraph  (a)  of  this  section,  the 
Chief,  International  Bureau,  shall  not  have 
authority: 

(1)  To  act  on  any  application,  petition, 
pleading,  complaint,  enforcement  matter,  or 
other  request  that: 

(i)  Presents  new  or  novel  arguments  not 
previously  considered  by  the  Commission; 

(ii)  Presents  facts  or  arguments  which 
appear  to  justify  a  change  in  Commission 
policy;  or 

(iii)  Cannot  be  resolved  under  outstanding 
precedents  and  guidelines  after  consultation 
with  appropriate  Bureaus  or  Offices. 

(2)  To  issue  notices  of  proposed 
rulemaking,  notices  of  inquiry,  or  reports  or 
orders  arising  from  rulemaking  or  inquiry 
proceedings; 

(3)  To  act  upon  any  application  for  re\'icw 
of  actions  taken  by  the  Chief.  International 
Bureau,  pursuant  to  delegated  authority, 
which  application  complies  with  §1.115  of 
this  chapter; 

(4)  To  act  upon  any  formal  or  informal 
radio  application  or  section  214  application 
for  common  carrier  services  which  is  in 
hearing  status; 

(5)  To  designate  for  hearing  any 
applications  except: 

(i)  Mutually  exclusive  applications  for 
radio  facilities  filed  pursuant  to  part  23,  25, 
or  73  of  this  chapter,  and 

(ii)  Applications  for  facilities  where  the 
issues  presented  relate  solely  to  whether  the 
applicant  has  complied  with  outstanding 
precedents  and  guidelines;  or 

(6)  To  impose,  reduce,  or  cancel  forfeitures 
pursuant  to  section  203  or  section  503(b)  of 
the  Communications  Act  of  1934,  as 
amended,  in  amounts  of  more  than  520,000. 

15.  A  new  section  0.262  is  added  to 
Subpart  B  to  read  as  follows: 

§  0.262    Record  of  actions  taken. 

The  application  and  authorization 
files  in  the  appropriate  central  files  of 
the  International  Bureau  are  designated 
as  the  Commission's  official  records  of 
actions  by  the  Chief.  International 
Bureau,  pursuant  to  authority  delegated 
to  him. 

16.  Section  0.291  is  amended  by 
removing  paragraph  (d),  redesignating 
existing  paragraphs  (e)  through  (i)  as 
new  paragraphs  (d)  through  (h), 
respectively;  and  revising  newly 
redesignated  paragraphs  (d),  (g),  and  (h) 
to  read  as  follows: 

§  0.291    Authority  delegated. 

***** 

(d)  Authority  to  designate  for  hearing. 
The  Chief,  Common  Carrier  Bureau. 


shall  not  have  authority  to  designate  for 
hearing  any  formal  complaints  which 
present  novel  questions  of  fact.  law.  or 
policy  which  caimot  be  resolved  under 
outstanding  precedents  or  guidelines. 
The  Chief,  Common  Carrier  Bureau, 
shall  not  have  authority  to  designate  for 
hearing  any  applications  except; 

(1)  Applications  for  radio  facilities  filed 
pureuant  to  parts  21  or  22  of  this  chapter 
which  are  mutually  exclusive  and 

(2)  Applications  for  facilities  where  the 
issues  presented  relate  solely  to  whether  the 
applicant  has  complied  with  outstanding 
precedents  and  guidelines. 
*'**** 

(g)  Authority  concerning  rulemaking 
and  investigatory  proceedings.  The 
Chief,  Common  Carrier  Bureau,  shall 
not  have  authority  to  issue  notices  of 
proposed  rulemaking,  notices  of 
inquiry,  or  reports  or  orders  arising  from 
either  of  the  foregoing,  except  that  the 
Chief,  Common  Carrier  Bureau,  shall 
have  authority,  in  consultation  and 
coordination  with  the  Chief, 
International  Bureau,  to  issue  and  revise 
a  manual  on  the  details  of  the  reporting 
requirements  for  international  carriers 
set  forth  in  §  43.61(d)  of  this  chapter. 

(h)  Authority  concerning  public  coast 
stations  in  the  maritime  service.  The 
Chief,  Common  Carrier  Bureau,  shall 
have  authority  to  act  on  matters 
affecting  public  coast  stations  in  the 
maritime  service  which  concern  tariffs 
and  rates  and  terms  of  interconnection. 

17.  Section  0.332  is  amended  by 
removing  paragraph  (b),  redesignating 
existing  paragraphs  (c)  through  (i)  as 
new  paragraphs  (b)  through  (h) 
respectively;  and  revising  newly 
redesignated  paragraph  (f)  to  read  as 
follows: 

§  0.332    Actions  taken  under  delegated 
authority. 

*  I  *         »        *         « 

(0  Requests  involving  coordination 
with  other  Federal  or  state  agencies 
when  appropriate— Office  of  General 
Counsel,  Office  of  Engineering  and 
Technology  or  operating  bureau. 

*  •        «        »        * 

18,  Section  0.401  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  0.401    Location  of  Commission  offices. 

*  *        »        »        « 


(b)*  •  * 

(1)  Applications  and  filings  submitted 
by  mail  shall  be  addressed  to  the  Mellon 
Bank  in  Pittsburgh,  Pennsylvania.  The 
bank  maintains  separate  post  office 
boxes  for  the  receipt  of  different  types 
of  applications.  It  will  also  establish 
special  post  office  boxes  to  receive 
responses  to  special  filings  such  as 
applications  filed  in  response  to  "filing 
windows"  established  by  the 
Commission.  The  address  for  the 
submission  of  filings  will  be  established 
in  the  Public  Notice  announcing  the 
filing  dates.  In  all  other  cases, 
applications  and  filings  submitted  by 
mail  should  be  sent  to  the  addresses' 
listed  in  the  appropriate  fee  rules  in 
subpart  G  of  part  1  of  this  chapter 

(§§1.102  through  1.1107  of  this 
chapter) 


§0.401    (Amended] 

19.  Section  0.401  is  further  amended 
by  removing  the  parenthetical 

"(§§  1.1102-1.1105)"  from  paragraph 
(b)(2)  and  adding  in  its  place  the 
following:  "(§§1.1102-1.1107).  • 

20.  Section  0.453  is  amended  by 
removing  paragraph  (d)(1); 
redesignating  existing  paragraphs  (d)(2) 
and  (d)(3)  as  new  paragraphs  (d)(1)  and 
(d)(2).  respectively;  removing  paragraph 
(g)(3);  and  revising  paragraph  (g)(2)  and 
adding  a  new  paragraph  (m)  to  read  as 
follows: 

§  0.453    Public  reference  rooms. 

•  •         *         «         « 

•  (g)  •   •   * 

(2)  Section  214  applications  and 
related  files,  to  the  extent  that  they 
concern  domestic  communications 
facilities  and  services. 

•  -        •        *        « 

(m)  The  International  Bureau 
Reference  Room.  Except  to  the  extent 
they  are  excluded  from  routine  public 
inspection  under  another  section  of  this 
chapter,  the  following  documents,  files, 
and  records  are  available  for  inspection 
at  this  location: 

(1)  Satellite  and  earth  station  application 
files  and  related  materials  under  part  25  of 
this  chapter; 

(2)  Section  214  applications  and  related 
files  under  part  63  of  this  chapter,  to  the 


§  1.1 105    Schedule  of  charges  for  common  carrier  services. 


Action 


FCC  fomi  No. 


Fee 
amount 


Fee  type 
code 


9.  Section  214  Applications: 


extent  that  they  concern  international 
communications  facilities  and  senices: 

(3)  International  Fixed  Public  Radio 
applications  and  related  files  under  part  23 
of  this  chapter: 

(4)  Files  relating  to  submarine  cable 
landing  licenses  and  applications  for  such 
licenses  since  June  30. 1934.  except  for  maps 
showing  the  exact  location  of  submarine 
cables,  which  are  withheld  from  inspection 
under  section  4{j)  of  the  Communications  Act 
(see§§0.457(c)(l)(i)): 

(5)  Files  relating  to  international 
settlements  under  part  64  of  this  chapter; 

(6)  Documents  relating  to  INTELSAT  or 
INMARSAT; 

(7)  International  broadcast  applications, 
applications  for  permission  to  deliver 
programming  to  foreign  sutions,  and  related 
files  under  part  73  of  this  chapter:  and 

(8)  International  settlement  agreements  and 
contracts  and  international  cable  agreements. 

21.  Section  0.455  is  amended  by 
removing  paragraph  (b)(14); 
redesignating  existing  paragraphs  (b)(15) 
and  (b)(16)  as  new  paragraphs  (b)(14) 
and  (b)(15),  respectively;  and  revising 
paragraph  (b)(12)  and  adding  a  new 
paragraph  (g)  to  read  as  follows: 

§  0.455    Other  locations  at  *»ttich  records 
may  be  inspected. 

*         •         •         •        * 

(b)*   *   • 

(12)  All  applications  for  common 
carrier  authorizations  acted  upon  by.  the 
Common  Carrier  Bureau,  and  files 
relating  thereto. 
***** 

(g)  International  Bureau.  The  treaties 
and  other  international  and  bilateral 
agreements  listed  in  §  73.1650  of  this 
chapter  are  available  for  inspection  in 
the  office  of  the  Chief,  Planning  and 
Negotiations  Division.  International 
Bureau. 

PART  1— PRACTICE  AND 
PROCEDURE 

§1.1104    [Amended] 

22.  Section  1.1104  is  amended  bv  \ 
removing  entry  8  and  redesignating  ' 
existing  entry  9  as  new  entry  8. 

23.  Section  1.1105  is  amended  by 
removing  entries  10  through  19; 
redesignating  existing  entries  20 
through  22  as  new  entries  10  through" 
12;  and  revising  entrj-  9  to  read  as 
follows: 


Address 
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Action 


FCC  form  No. 


Fee 

amount 


Fee  type 
code 


Address 


a.  Domestic  Cable  Construe-    Corr.  and  159 
tion. 

b.  All   Other   Domestic   214    Con-,  and  159 
Applications. 

c.  Special  Temporary  Author-    Corr.  and  159 
tty  (all  domestic  services). 

d.  Assignments  or  Transfers    Corr.  and  159 
(all  domestic  services). 


S705  CUT 

705  CUT 

705  CUT 

705  CUT 


Federal  Communications 

Services,  P.O.  Box  3581 
Federal  Communications 

Services,  P.O.  Box  3581 
Federal  Communications 

Services.  P.O.  Box  3581 
Federal  Communications 

Sen/ices,  P.O.  Box  3581 


Commission 
45.  Pittsburgh, 
Commission, 
45,  Pittsburgh, 
Commissions, 
45,  Pittsburgh, 
Commission, 
45,  Pittsburgh, 


Common  Carrier  Dom. 
PA  15251-5145. 
Common  Carrier  Dom. 
PA  15251-5145. 
Common  Canier  Dom. 
PA  15251-5145. 
Common  Carrier  Dom. 
PA  15251-5145. 


§§1.1107-1.1118    [Redesignated  as  §§1.1108-1.1119] 

24.  Sections  1.1107  through  1.1118  are  redesignated  as  sections  1.1108  through  1.1119. 

25.  A  new  §  1.1107  is  added  to  Subpart  G  to  read  as  follows: 
§  1.1107    Schedule  of  charges  for  international  and  satellite  services. 


Action 


1 .  Intemational  Broadcast  Sta- 
tions: 

a.  Nev\/  Station  and  Facili- 
ties Change  CP. 

b.  License 


c.  Assignment  or  Transfer 
(per  station). 

d.  Renewal  


e.  Frequency  Assignment 
and  Coordination  (per 
frequency  hour). 

f.  Special  Temporary  Au- 
thority (other  than  to  re- 
main silent  or  extend  an 
existing  STA  to  remain 
silent). 

2.  Intemational  Fixed  Public 
Radio  (Public  and  Control 
Stations): 

a.  Initial  Construction  Au- 
thorization (per  station). 

b.  Assignment  or  Transfer 
(per  application). 

c.  Renewal  (per  license)  .. 


d.  fi^odification  (per  station) 

e.  Extension  of  Construc- 
tion Authorization  (per 
station). 

f.  Special  Temporary  Au- 
thority or  Request  for 
Waiver  (per  request). 

3.  Fixed  Satellite  Transmit/Re- 
ceive Earth  Stations: 
a.  Initial  Application  (per 
application): 
(i)  Domestic 


(ii)  International 


FCC  form  No. 


309 

310 

314,315,316 

311  

N/A 


Fee  amount 


N/A 


407  and  159 


702  or  704 


SI  ,960 

445 

70 

110 

45 

115 


Fee  type 
code 


405 


403 


701 


Corr.  and  159 


493  and  159 
493  and  159 


590 


590 


425 


425 


215 


215 


MSN 
MNN 
MCN 
MFN 
MAN 

MGN 


Address 


CSN 
CSN 
CON 
CON 
CKN 
CKN 


Federal  Communications  Commission.  Planning  and  Negotia- 
tions Div'n,  P.O.  Box  358200,  Pittsburgh,  PA  15251-5200. 

Federal  Communications  Commission,  Planning  and  Negotia- 
tions Div'n,  P.O.  Box  358200,  Pittsburgh,  PA  15251-5200. 

Federal  Communications  Commission,  Planning  and  Negotia- 
tions Div'n,  P.O.  Box  358200,  Pittsburgh,  PA  15251-5200. 

Federal  Communications  Commission,  Planning  and  Negotia- 
tions Div'n,  P.O.  Box  358200,  Pittsburgh,  PA  15251-5200. 

Federal  Communications  Commission,  Planning  and  Negotia- 
tions Div'n,  P.O.  Box  358175,  Pittsburgh,  PA  15251-5175. 

Federal  Communications  Commission,  Planning  and  Negotia- 
tions Div'n.  P.O.  Box  358175,  Pittsburgh,  PA  15251-5175. 


1,755 


1,755 


Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-5115. 
Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-6115. 
Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-5115. 
Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-5115. 
Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-5115. 
Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-5115. 


Commission,      Satellite      and 
P.O.  Box  358115,  Pittsburgh, 

Commission,      Satellite      and 
P.O.   Box  358115,   Pittsburgh, 

Commission,      Satellite      and 
P.O.  Box  358115,  Pittsburgh, 

Commission,      Satellite      and 
P.O.   Box  358115,   Pittsburgh, 

Commission,      Satellite      and 
P.O.  Box  358115,  Pittsburgh, 

Commission,      Satellite      and 
P.O.   Box  358115,   Pittsburgh. 


BAX 


BAX 


Federal      Communications      Commission,      Satellite      and 

Radiocommunication  Div'n,  P.O.  Box  358160,  Pittsburgh, 

PA  15251-5160. 
Federal      Communications      Commission,      Satellite      and 

Radiocommunication*  Div'n,  P.O.  Box  358115,  Pittstxjrgh. 

PA  15251-5115. 
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II 


Action 


b.  Modification  of  License 
(per  station): 
(i)  Domestic 


c  Assignment  or  Transfer 
(i)  First  station  on  ap- 
plication: 
(a)  Domestic  


(ii)  International 


(b)  International  ... 


(ii)  Each  additional  sta- 
tion: 
(a)  Domestic 


(b)  International 


d.  Developmental  Station 
(per  station): 
(i)  Domestic 


(ii)  Intemational 


!.  Renewal  of  Licer^e  (per 
station): 
(i)  Domestic 


(ii)  Intemational 


I.  Special  Temporary  Au- 
thority or  Waivers  of  Prior 
Construction  Authoriza- 
tion (per  request): 
(i)  Domestic 


(ii)  Intemational 


1 1.  Amendment  of  Applica- 
tion (per  request): 
(i)  Domestic 


(ii)  Intematiorial 


h.  Extension  of  Constnjc- 
tion  Permit  (per  station): 
(i)  Domestic 


(ii)  Intemational 


4.  F  xed  Satellite  Small  Trans- 
mit/Receive Earth  Stations  (2 
m^ers  or  less  arxj  operating 
in  the  4/6  GHz  frequency 
bai|KJ): 


FCC  form  No. 


493  and  159 
493  and  159 


702  or  704 
702  or  704 


702  or  704 

702  or  704 


Fee  amount 


493  and  159 
493  and  159 

405  ..„ 

405 „ 


Corr.  and  159 
Corr.  and  159 

Con-,  and  159 
Corr.  and  159 


701 
701 


125 


125 


345 
345 

115 
115 

1,150 
1,150 

125 

125 


125 
125 

125 

125 

125 
125 


Fee  type 
code 


CGX 
CGX 


CNX 
CNX 

CFX 
CFX 

CWX 
CW-X 

CGX 
CGX 


CGX 
CGS 

CGX 
CGX 

CGX 
CGX 


Address 


Federal      ComnwmcaliofW      Commission,      Satellfte      and 

Radiocommunication  Div'n,  P.O.  Box  358160    Pittsburgh 

PA  15251-5160. 
Federal      Communications      Comrrassion,      Satellite      and 

Radiocommunication  Div'n.  P.O.  Box  358116,  Pittsburgh 

PA  15251-5115. 


Federal      Communications  Commission,      Satellite      and 

Radiocommumcaton  Div'n,  P.O.  Box  358160.  Pittsburgh 

PA  15251-5160. 

Federal      Conwnunications  Commission,      Satellite      and 

Radiocommunicabon  Div'n,  P.O.  Box  358115,  Pittsburgh 

PA  15251-5115. 


Federal      Communications      Commission,      Sateliite      and 

Radiocommunication  DiVn.  P.O.  Box  358160    Pittsburgh 

PA  15251-6160. 
Federal      Communications      Commissiorv      Satellite      and 

Radiocommunication  Div'n,  P.O.  Box  358115,  Pittsburgh 

PA  15251-5115. 


Federal      Communications      Commission,      Satellite      and 

Radiocommunication  Div'n.  P.O.  Box  358160    Pittsburgh 

PA  15251-5160. 
Federal      Communications      Commission,      Satellite      and 

Radiocommunication  Div'n.  P.O.  Box  358115    Pittsburgh 

PA  15251-5115. 


Federal      Communications      Commission,      Satellite      and 

Radiocommunication  DiVn.  P.O.  Box  358160,  Pittstjurgh 

PA  15251-5160. 
Federal      Communications      Commission,      Satellite      and 

Radiocommunication  Div'n,  P.O.  Box  358115    Pittstxirgh 

PA  15251-5115. 


Federal      Communications      Commission,      Satellite      and 

Radiocommuncation  0«v"n.  P.O.  Box  358160.  Pittsburgh 

PA  15251-5160. 
Federal      Communications      Commission.      Satellite      and 

Radiocommunication  Div'n.  P.O.  Box  358115.  Pittsburgh 

PA  15251-5115. 


Federal      Communications      Commission,      Satpnite      and 

Radiocommunication  Div'n,  P.O.   Box  358160,  Pittstxirgh 

PA  15251-6160. 
Federal      Communications      Commission,      Satellite      and 

Radiocommunication  Div'n,  P.O.  Box  358115,  Pittstxirgh 

PA  15251-5115. 


Federal      Communications      Commission,      Satellite      and 

Radiocommunication  Div'n,  P.O.  Box  358160,  Pittsburgh 

PA  15251-5160. 
Federal      Communications      Commission,      Satellite      and 

Radiocommunication  Div'n,  P.O.  Box  358115,  Pittstxirgh. 

PA  15251-5115. 
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Action 


a.  Lead  Application 


b.  Routine  application  (per 
station). 

c.  Modification  of  License 
{per  station). 

d.  Assignment  or  Transfer: 

(i)  First  station  on  ap- 
plication. 

(ii)  Each  additional  sta- 
tion. 

e.  Developnfientat  Station 
(per  station). 

f.  Renewal  of  License  (per 
station). 

g.  Special  Temporary  Au- 
thority or  Waivers  of  Pnor 
Construction  Authoriza- 
tion (per  request). 

h.  Amendment  of  Applica- 
tion (per  station). 

i.  Extension  of  Construction 
Permit  (per  station). 

5;  Receive  Only  Earth  Stations; 
a.  Initial  Application  for 
Registration: 
(i)  Domestic 


FCC  form  No. 


(ii)  International 


b.  Modification  of  License 
or  Registration  (per  sta- 
tion): 
(i)  Domestic 


(ii)  International 


c.  Assignment  or  Transfer: 
(i)  First  station  on  ap- 
plication: 
(a)  Domestic  


(b)  International 


(ii)  Each  additional  sta- 
tion: 
(a)  Domestic  


493  and  159  .. 
493  and  159  .. 
493  and  159    . 

702  and  704   . 

702  or  704  

493  and  159  .. 

405 

Corr.  and  159 

Corr.  and  159 
701  


493  and  159 


493  and  159 


493  and  1 59 


493  and  159 


(b)  Irijemational  ... 


d.  Renewal  of  License  (per 
station): 
(i)  Domestic 


702  or  704 


702  or  704 


702  or  704 


702  or  704 


40£ 


Fee  amount 


3.885 

45 

125 

345 

45 

1.150 

125 

125 

125 
125 


Fee  type 
code 


265 


265 


125 


125 


345 
345 

115 
115 

125 


BDS 
CAS 
CGS 

CNS 
CAS 
CWS 
CGS 
CGS 

CGS 
CGS 


CMC 


CMC 


CGO 
CGO 


CNO 
CNO 

CFO 
CFO 

CGO 


Address 


Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-5160. 
Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-5160. 
Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-5160. 

Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-5160.   . 
Federal      Communications 

Radiocommunication  Div'n. 

PA  15251-5160. 
Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-5160. 
Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-5160. 
Federal      Communicatior»6 

Radiocommunication  Div'n, 

PA  15251-5160. 


Commtssion,      Satellite      and 
P.O.  Box  358160,  Pittsburgh. 

Commission,      Satellite      and 
P.O.   Box  358160,   Pittsburgh, 

Commission,      Satellite      and 
P.O.  Box  358160,  Pittsburgh, 


Commission,      Satellite      and 
P.O.  Box  358160,  Pittsburgh, 

Commission,      Satellite      and 
P.O.  Box  358160,  Pittsburgh, 

Commission,      Satellite      and 
P.O.  Box  358160,  Pittsburgh, 

Commission,      Satellite      and 
P.O.   Box  358160,   Pittsburgh, 

Commission.      Satellite      and 
P.O.  Box  358160,  Pittsburgh, 


Federal      Communications      Commission,      Satellite      and 

Radiocommunication  Div'n,  P.O.  Box  358160,  Pittsburgh, 

PA  15251-6160. 
Federal      Communications      Commission,      Satellite      and 

Radiocommunication  Div'n,  P.O.  Box  358160,  Pittsburgh, 

PA  15251-5160. 


Federal      Communications      Commission.      Satellite      and 

Radiocommunication  Div'n.  P.O.  Box  358160,  Pittsburgh. 

PA  15251-5160. 
Federal      Communications      Commission,      Satellite      and 

Radiocommunication  Div'n,  P.O.  Box  358115,  Pittsburgh. 

PA  15251-5115. 


Federal      Communications      Commission,      Satellite      and 

Radiocommunication  Div'n,  P.O.  Box  358160,  Pittsburgh, 

PA  15251-5160. 
Federal      Communications      Commission.      Satellite      and 

Radiocommunication  Div'n.  P.O.  Box  358115,  Pittsburgh, 

PA  15251-5115. 


Federal      Communications      Commission,      Satellite      and 

Radiocommunication  Div'n,  P.O.  Box  358160,  Pittsburgh, 

PA  15251-5160. 
Federal      Communications      Commission,      Satellite      and 

Radiocommunication  Div'n,  P.O.  Br-x  358115,  Pittsburgh, 

PA  15251-5115. 


Federal      Communications      Commission,      Satellite      and 

Radiocommunication  Div'n,  P.O.  Box  358160,  Pittsburgh, 

PA  15251-5160. 
Federal      Communications      Commission.      Satellite      and 

Radiocommunication  Div'n,  P.O.  Box  358115,  Pittsburgh, 

PA  15251-5115. 


Federal  Communications  Commission,  Satellite  and 
Radiocommunication  Div'n,  P.O.  Box  358160.  Pittsburgh. 
PA  15251-5160. 
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Action 


(ii)  International 


e.  Amendment  of  Applica- 
tion (per  station): 
(i)  Domestic 


FCC  form  No. 


405 


(U)  International 


f.  Extension  of  Consti^jction 
Permit  (per  station): 
(i)  Domestic 


(ii)  International 


g.  Waivers  (per  request): 
(i)  Domestic 


(ii)  International 


Fixed  Satellite  Very  Small 
Aperture  Terminal  (VSAT) 
Systems: 

a.  Initial  Application  (per 
system). 

b.  Modification  of  License 
(per  system). 

c.  Assignment  or  Transfer 
of  System. 

d.  Developmental  Station  .. 


e.  Renewal  of  License 


Corr.  and  159 


Corr.  and  159 


701 


701 


Corr.  and  159 


Corr.  and  159 


f.  Special  Temporary  Au- 
thority or  Waivers  of  Prior 
Construction  Authoriza- 
tion (per  request). 

g.  Amendment  of  Applica- 
tion (per  system). 

j  h.  Extension  of  Construc- 
tion Permit  (per  system). 

Mobile  Satellite  Earth  Sta- 
tbns: 

a.  Initial  Application  of 
Blanket  Authorization. 

b.  Initial  Application  for  Indi- 
vidual Earth  Station. 

c.  Modification  of  License 
(per  system). 

d.  Assignment  or  Transfer 
(per  system). 

e.  Developmental  Station  ... 


493  and  159 
493  and  159 
702  or  704  ... 
493  and  159 


405 


Corr.  and  159 


Corr.  and  159 


701 


493  and  159 


493  and  159 


493  and  159 


702  or  704 


493  and  195 


Fee  arTKKjnt 


125 


125 


125 


6.465 

125 

1.730 

1.150 

125 

125 

125 


125 


6.455 


1.550 


125 


1.730 


1.150 


Fee  type 
code 


CGO 


CGO 


CGO 


125 

CGO 

125 

CGO 

125 

CGO 

125 

CGO 

BGV 
CGV 
CZU 
CWV 
CGV 
CGV 

CGV 
CGV 

BGB 
'CYB 
CGB 
CZB 
CWB 


Address 


Federal  Communications  Convnission.  Satellite  and 
Radiocommunication  Div'n.  P.O.  Box  358115,  Pittsburah 
PA  15251-5115. 


Federal  Communications  Commission,  Satellite  and 
Radiocommunication  Div'n.  P.O.  Box  358160.  Pittsburqh 
PA  15251-5160.  ■ 

Federal  Communications  Commission,  Satellite  and 
Radiocommunication  Div'n,  P.O.  Box  358115,  Pittsburah 
PA  15251-5115.  ' 


Federal      Communications  Commission,      Satellite      and 

Radiocommunication  Div'n,  P.O.  Box  358150,  Pittsburah 

PA  15251-5160. 

Federal      Communications  Commission,      Satellite      and 

Radiocommunication  Div'n,  P.O.  Box  358115,  Pittsburoh 

PA  15251-5115. 

Federal      Communications  Commission,      Satellite      and 

Radiocommunication  Div'n.  P.O.  Box  358160    Pittsburah 

PA  15251-5160. 

Federal      Communications  Commission,      Satellite      and 

Radiocommunication  Div'n,  P.O.  Box  358115,  Pittsburgh 

PA  15251-5115. 


Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-5160. 
Federal      Communications 

Radiocommunication  Div'n. 

PA  15251-5160. 
Federal      Communications 

Radiocommunication  Div'n. 

PA  15251-5160. 
Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-5160. 
Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-5160. 
Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-5160. 


Commission,      Satellite      and 
P.O.  Box  358160,  Pittsburgh, 

Commission.      Satellite      and 
P.O.  Box  358160,  Pittsburgh, 

Commission,      Satellite      and 
P.O.  Box  358160,  Pittsburgh, 

Commission,      Satellite      and 
P.O.  Box  358160,  Pittsburgh, 

Commission,      Satellite      and 
P.O.  Box  358160,  Pittsburgh, 

Commission,      Satellite      and 
P.O.  Box  358160,  Pittsburgh, 


Federal      Communications      Commission,      Satellite      and 

Radiocommunication  Div'n,  P.O.  Box  358160    Pittstxjrgh 

PA  15251-5160. 
Federal      Communications      Commission,      Satellite      and 

Radiocommunication  Div'n,  P.O.  Box  358160,  Pittsburgh 

PA  15251-5160. 


Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-5160. 
Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-5160. 
Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-5160. 
Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-5160. 
Federal      Communications 

Radiocommunication  Div'n, 

PA  15251-5160. 


Commission,      Satellite      and 
P.O.  Box  358160,  Pittsburgh, 

Commission,      Satellite      and 
P.O.  Box  358160,  Pittsburgh, 

Commission,      Satellite      and 
P.O.  Box  358160,  Pittsburgh, 

Commission,      Satellite      and 
P.O.   Box  358160.  Pittsburgh, 

Commission,      Satellite      and 
P.O.  Box  358160.  Pittsburgh. 
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Action 

FCC  Uym  No. 

Fee  amount 

Fee  type 
code 

Address 

f.  Renewal  of  License  (per 

405 ...- 

125 

CGB 

Federal      Communications      Commissioa      Satellite      and 

system). 

Radiocommunication  Div'n,  P.O.  Box  358160,  Pittsburgh, 
PA  15251-5160. 

g.  Special  Temporary  Au- 

Corr.  and  159  

125 

CGB 

Federal      Communications      Commission,      Satellite      and 

ttiority  or  Waivers  of  Prior 

Radiocommunication  Div'n,  P.O.  Box  358160,  Pittsburgh, 

Construction  Authoriza- 

PA 15251-6160. 

tion  (per  request). 

h.  Amendment  of  Applica- 

Corr. and  159  

125 

CGB 

Federal      Communications      Commission,      Satellite      and 

tion  (per  system). 

Radiocommunication  Div'n.  P.O.  Box  358160,  Pittsburgh. 
PA  15251-5160. 

i.  Extension  of  Construction 

701 

125 

CGB 

Federal      Communications      Commission,      Satellite      and 

Permit  (per  system). 

Radiocommunication  Div'n,  P.O.  Box  358160,  Pittsburgh, 
PA  15251-5160. 

8. 

Radio  Determination  Satellite 
Earth  Station; 

a.  Initial  Application  of 

493  and  159  

6.465 

BGH 

Federal      Communications      Commission,      Satellite      and 

Blanket  Authorization. 

Radiocommunication  Div'n,  P.O.  Box  358160,  Pittsburgh, 
PA  15251-5160. 

b.  Initial  Application  for  Indi- 

493 and  159  

1.550 

CYH 

Federal      Communications      Commission.      Satellite      and 

vidual  Earth  Station. 

Radiocommunication  Div'n,  P.O.  Box  358160,  Pittsburgh. 
PA  15251-6160. 

c.  Modification  of  License 

493  and  159  

125 

CGH 

Federal      Communications      Commission,      Satellite      and 

(per  system). 

Radiocommunication  Div'n,  P.O.  Box  358160,  Pittsburgh, 
PA  15251-5160. 

d.  Assignment  or  Transfer 

702  or  704  

1.730 

CZH 

Federal      Communications      Commission,      Satellite      and 

(per  system). 

Radiocommunication  Div'n.  P.O.  Box  358160.  Pittstxirgh. 
PA  15251-5160. 

e.  Developmental  Station  ... 

493  and  159 

1.150 

CWH 

Federal  Communications  Commission,  SafeWte  and 
Radiocommunication  Div'n.  P.O.  Box  358160.  Pittsburgh. 
PA  15251-5160. 

f.  Renewal  of  License  (per 

405 

125 

CGH 

Federal      Communications      Commission,      Satellite      and 

system). 

Radiocommunication  Div'n,  P.O.  Box  358160,  Pittsburgh, 
PA  15251-6160. 

g.  Special  Temporary  Au- 

Corr. and  159  

125 

CGH 

Federal      Communications      Commission,      Satellite      and 

thority  or  Waivers  of  Prior 

Radioconrvnunication  Div'n.  P.O.  Box  358160,  Pittstxjrgh. 

Construction  Authoriza- 

PA 15251-5160. 

tion  (per  request). 

h.  Amendment  of  Applica- 

Corr. and  159  

125 

CGH 

Federal      Communications      Commission,      Satellite      and 

tion  (per  system). 

Radiocommunication  Div'n,  P.O.  Box  358160.  Pittsburgh, 
PA  15251-5160. 

i.  Extension  of  Construction 

701  

125 

CGH 

Federal      Communications      Commission.      Satellite      and 

Permit  (per  system). 

Radiocommunication  Div'n,  P.O.  Box  358160.  Pittsburgh. 
PA  15251-5160. 

9 

Space  Stations: 
a.  Application  for  Authority 
to  Construct 

(i)  Domestic 

Corr.  and  159  

2,330 

BBY 

Federal  Communications  Commission,  Satellite  and 
Radiocommunication  Div'n.  P.O.  Box  358160,  Pittsburgh, 
PA  15251-6160. 

(ii)  Internatior^ 

Corr.  and  159  

2,330 

BBY 

Federal  Communications  Commission,  Satellite  and 
Radiocommunication  Div'n,  P.O.  Box  358115,  Pittsburgh, 
PA  15251-5115. 

b.  Application  for  Authority 

to  Launch  and  Operate: 

(i)  Initial  application: 

(a)  Domestic  

Corr.  and  159  . ... 

80.360 

BNY 

Federal  Communications  Commission.  Satellite  and 
Radloconrvnurucation  Div'n.  P.O.  Box  358160.  Pittsburgh, 
PA  15251-5160. 

(b)  International  ... 

Con.  and  159  

80,360 

BNY 

Federal  Communications  Commission,  Satellite  and 
Radiocommunication  Div'n,  P.O.  Box  358115,  Pittsburgh. 
PA  15251-5115. 

(ii)  Replacement  sat- 

ellite: 

(a)  Domestic  

Corr.  and  159 

80.360 

BNY 

Federal  Communications  Commission,  Satellite  and 
Radiocommunication  Div'n,  P.O.  Box  358160,  Pittsburgh, 
PA  15251-5160. 

(b)  International  ... 

Corr.  and  159  . ... 

80.360 

BNY 

Federal  Communications  Commission,  Satellite  and 
Radiocommunication  Div'n.  P.O.  Box  358115.  Pittsburgh, 
PA  15251-5115. 
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Action 


c.  Assignment  or  Transfer 
(per  satellite): 
(i)  Domestic 


FCC  fomi  No. 


(li)  International 


d.  Modification  (per  re- 
quest): 
(i)  Domestic 


(ii)  International 


702  or  704 
702  or  704 


Corr.  and  159 
Corr.  and  159 


e.  Special  Temporary  Au- 
thority or  Waiver  of  Prior 
Construction  Auttrorlza- 
tion  (per  request): 
(I)  Domestic 


(il)  International 


Amendment  of  Applica- 
tion: 
{\)  Domestic 


(ii)  International 


g.  Extension  of  Construc- 
tion Permit/Launch  Au- 
thorization (per  request): 
(i)  Domestic 


(ii)  International 


10.  S|Dace  Stations  (Low  Orbit): 
9  Application  for  Authority 
to  Construct: 
(i)  Domestic 


X  Application  for  Authority 
to  Launch  and  Operate: 
(i)  Domestic 


Con.  and  159 
Corr.  and  159 

Corr.  and  159 
Corr.  and  159 


(ii)  International 


(ii)  International 


Corr.  and  159 
Corr.  and  159 

Corr.  and  159 
Con.  and  159 

Corr.  and  159  . 
Corr.  and  159  . 


( ;.  Assignment  or  Transfer 
(per  satellite): 
(i)  Domestic 


(ii)  International 


( .  Modification  (per  re- 
quest): 
(i)  Domestic 


702  or  704 
702  or  704 


Corr.  and  159 


Fee  amount 


5.740 
5,740 

5,740 
5,740 


575 
575 

1.150 
1,150 


575 


575 


6.890 


6.890 


241.080 


241.080 


6.890 


6.890 


17.220 


Fee  type 
code 


BFY 
BFY 

BFY 
BFY 


CRY 
CRY 

CWY 
CWY 


CRY 


CRY 


CZW 


CZW 


CLW 


CLW 


CZW 


CZW 


CGW 


Address 


Federal  Communications  Commission,  Satellite  and 
Radiocommunication  Div'n.  P.O.  Box  358160.  Pittsburah 
PA  15251-5160.  ' 

Federal  Communications  Commission,  Satellite  and 
Radiocommunication  Div'n,  P.O.  Box  358115.  Pittsburah 
PA  15251-5115.  ' 


Federal  Communications  Commission.  Satellite  and 
Radiocommunication  Div'n,  P.O.  Box  358160,  Pittsburah 
PA  15251-5160.  >*~H". 

Federal  Communications  Commission,  Satellite  and 
Radiocommunication  Div'n,  P.O.  Box  358115  Pittsburah 
PA  15251-5115.  ■ 


Federal  Communications  Commission,  Satellite  and 
Radiocommunication  Divn.  P.O.  Box  358160.  Pittsburah 
PA  15251-6160.  ' 

Federal  Communications  Commission.  Satellite  and 
Radiocommunication  Div'n.  P.O.  Box  358115,  Pittsburah 
PA  15251-5115.  ■ 


Federal  Communications  Commission,  Satellite  and 
Radiocommunication  DIVn,  P.O.  Box  358160.  Pittsburah 
PA  15251-5160.  ■ 

Federal  Communications  Commission.  Satellite  and 
Radiocommunication  Divn.  P.O.  Box  358115,  Pittsburah 
PA  15251-5115.  ' 


Federal  Communications  Commission,  Satellite  and 
Radiocommunication  Div'n.  P.O.  Box  358160,  Pittsburah. 
PA  15251-5160. 

Federal  Communications  Commission,  Satellite  and 
Radiocommunication  Div'n.  P.O.  Box  358115.  Pittsburah 
PA  15251-5115.  ■ 


Federal  Communications  Commission,  Satellite  and 
Radiocommunication  Div'n.  P.O.  Box  358160  Pittsburah 
PA  15251-5160.  ' 

Federal  Communications  Commission,  Satellite  and 
Radiocommunication  DIvn.  P.O.  Box  358115  Pittsburah 
PA  15251-5115.  ■ 


Federal      Communications  Commission,      Satellite      and 

Radiocommunication  Div'n.  P.O.  Box  358160,  Pittsburah 

PA  15251-6160. 

Federal      Communications  Commission,      Satellite      and 

Radiocommunication  Div'n.  P.O.  Box  358115,  Plttstxirah 

PA  15251-5115. 


Federal      Communications      Commission,      Satellite      and 

Radiocommunication  Div'n,  P.O.  Box  358160.  Pittsburah 

PA  15251-5160. 
Federal      Communications      Commission.      Satellite      and 

Radiocommunication  Div'n.  P.O.  Box  358115,  Pittsburah 

PA  15251-5115. 


Federal  Communications  Commission,  Satellite  and 
Radiocommunication  Div'n,  P.O.  Box  358160  PittstJuran 
PA  15251-5160 
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Action 


(ji)  International 


e.  Special  Temporaiy  Au- 
thority or  Waiver  of  Prior 
Construction  Authoriza- 
tion (per  request): 
(i)  Dornestic 


FCC  form  No. 


Corr.  and  159 


(it)  Internatiortal 


f.  Amendment  of  Applica- 
tion: 
(i)  Domestic 


(ii)  International 


g.  Extension  of  Construc- 
tion Permit/Launch  Au- 
thorization (per  request): 
(i)  Domestic - 


(ii)  Interrtational 


Corr.  and  159 
Corr.  and  159 

Corr.  and  159 
Conr.  and  1 59 


Fee  amount 


17.220 


11.  Section  214  Cable  Con- 
struction: 

a.  Overseas  Cable  Con- 
struction. 

b.  Cable  Landing  License: 

(i)  Common  carrier .... 


(ii)  Replacement  sat- 
ellite. 

c.  Ail  Other  International 
Applications  Under  Sec- 
tion 214. 

d.  Special  Temporary  Au- 
thority (all  international 
services). 

e.  Assignments  or  Trans- 
fers (aU  international 
services). 

12.  Recognized  Private  Operat- 
ing Status  (per  application). 


Corr.  and  159  . 
Corr.  and  159  . 

Corr.  and  159  . 

Corr.  and  159  . 
Corr.  and  159  . 
Corr.  and  159 

Corr.  and  159 

Corr.  and  159 

Corr.  and  159 


1,725 
1,725 

3.445 
3.445 


Fee  type 
code 


CGW 


CXW 
CXW 

CAW 
CAW 


Address 


1.725 
1,725 

10.480 

1,180 

11,655 

705 

705 

705 

705 


CXW 
CXW 

BIT 

CXT 
BJT 
CUT 

CUT 

CUT 

CUT 


Federal  Communications  Commission.  Satellite  and 
Radioeommunication  Div'n.  P.O.  Box  358115.  Pittsburgh. 
PA  15251-5115. 


Federal      Communications      Commission,      Satellite      and 

Radioeommunication  Div'n.  P.O.  Box  358160.  Pittsburgh, 

PA  15251-5160. 
Federal      Communicatjons      Commission,      Satellite      and 

Radioeommunication  Div'n.  P.O.  Box  358115.  Pittsburgh, 

PA  15251-5115. 


Federal      Communications      Commission.      Satellite      and 

Radioeommunication  Div'n,  P.O.  Box  358160,  Pittsburgh, 

PA  15251-5160. 
Federal      Communications      Commission,      Satellite      and 

Radioeommunication  DiVn,  P.O.  Box  358115,  Pittsburgh, 

PA  15251-5115. 


Federal      Communications      Commission.      Satellite      and 

Radioeommunication  DiVn.  P.O.  Box  358160,  Pittsburgh, 

PA  15251-5160. 
Federal      Communications      Commission,      Satellite      and 

Radioeommunication  Div'n,  P.O.  Box  358115,  Pittsburgh, 

PA  15251-5115. 


Federal  Communications  Commission,  IB  Telecommunications 
Div'n.  P.O.  Box  358115,  Pittsburgh,  PA  15251-5115. 

Federal  Communications  Commission,  IB  Teteconwnunications 
Div'n,  P.O.  Box  358115.  Pittsburgh,  PA  15251-5115. 

Federal  Communications  ComnMSsion,  IB  Telecommunications 
Div'n,  P.O.  Box  358115,  Pittsburgh,  PA  15251-5115. 

Federal  Communications  Commission,  IB  Teleconwnunications 
Div'n,  P.O.  Box  358115,  Pittsburgh,  PA  15251-5115. 

Federal  Communications  Commission,  IB  Telecommunications 
Div'n,  P.O.  Box  358115,  Pittsburgh,  PA  15251-5115. 

Federal  Communications  Commission,  IB  Telecommunications 
Div'n,  P.O.  Box  358115,  Pittsburgh,  PA  15251-5115. 

Federal  Communications  Commission,  IB  Teleconwnunications 
Div'n,  P.O.  Box  3581 15,  Pittsburgh,  PA  15251-5115. 


§1.1153    [Amended] 

26.  Section  1.1153  is  amended  by  removing  "International  (HP)  Broadcast"  from  the  Ust  of  services  and  deleting 
the  corresponding  fee  and  address  information  from  the  table  appearing  in  that  section. 

27. Section  1.1154  is  revised  to  read  as  follows: 
§1.1154    Schedule  Of  annual  regulatory  Changes  and  liUng  locations  for  common  carrier  services.  


Services 


Radio  Facilities: 

1.  Cellular  Radio  (per  1,000  subscribers)  

2.  Personal  Communications  

3.  Public  Mobile  (per  1.000  subscribers)  

4.  Domestic  Public  Fixed  

Carriers: 

1.  Inter-Exchange  Carrier  (per  1,000  presubscnbed  lines)  . 

2.  Local  Exchange  Carrier  (per  1,000  access  lines)  

3.  Competitive  Access  Provider  (per  1,000  subscribers)  .... 


Fee 
amount 


S60 
60 
60 
55 

60 
60 
60 


Address 


FCC,  Cellular,  P.O.  Box  358835,  Pittsburgh.  PA  15251-5835. 
FCC,  Cellular,  P.O.  Box  358835,  Pittsburgh,  PA  15251-5835. 
FCC,  Cellular,  P.O.  Box  358835,  Pittsburgh,  PA  15251-5835. 
FCC,  Cellular,  P.O.  Box  358835,  Pittsburgh,  PA  15251-5835. 

FCC,  Carriers,  P.O.  Box  358835,  Pittsburgh,  PA  15251-5835. 
FCC,  Carriers,  P.O.  Box  358835,  Pittsburgh,  PA  15251-6835. 
FCC,  earners,  P.O.  Box  358835,  Pittsburgh,  PA  15251-5835. 
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§§  1.1156-1.1166    [Redesignated  as  §§  1.1158-1.1168] 

28.  Sections  1.1156  through  1.1166  are  redesignated  as  new  sections  1.1158  throueh  1  1168 

29.  A  new  §  1.1156  is  added  to  subpart  G,  to  read  as  follows: 

§  1.1156    Schedule  of  regulatory  fees  and  filing  locations  for  International  and  satellite  services. 


Services 


Fee  amount 


Radio  Facilities: 

1.  Space  Stations  (geo-  565,000 

'     stationary  orbit). 
'  2.  Space  Stations  (low  90,000 

earth  ort)it). 
3.  International  Public  Fixed  110 

Earth  Stations: 

1 .  VSAT  and  Equivalent  C-  6 

Band  antennas  (per  1 00 
antennas). 
:  2.  Mobile  Satellite  Earth  6 

Stations  (per  100  anten- 
nas). 

3.  Less  than  Nine  Meters  6 
I     (per  100  antennas). 

4.  Nine  Meters  or  More:. 

a  Transmit/Receive  85 

and  Transmit  Only 
(per  meter), 
b.  Receive  Only  (per  55 

meter). 
Carriers: 

1.  International  Circuits  (per  220 

100  active  64  KB  circuits 
or  equivalent). 
International  (HF)  Broadcast  I  200 


Address 


FCC,  Satellite  and  Radioeommunication  Div'n,  P.O.  Box  358835.  Pittsburgh.  PA  15251-5835. 
FCC.  Satellite  and  Radioeommunication  Div'n,  P.O.  Box  358835.  Pittsburgh,  PA  15251-5835. 
FCC,  Satellite  and  Radioeommunication  Div'n,  P.O.  Box  358835,  Pittsburgh,  PA  15251-5835. 
FCC,  Satellite  and  Radioeommunication  Div'n,  P.O.  Box  358835.  Pittsburgh.  PA  15251-5835. 

FCC.  Satellite  and  Radioeommunication  Div'n,  P.O.  Box  358835.  Pittsburgh,  PA  15251-5835. 

FCC,  Satellite  and  Radioeommunication  Div'n,  P  O.  Box  358835,  Pittsburgh.  PA  15251-5835. 

FCC,  Satellite  and  Radioeommunication  Div'n,  P.O.  Box  358835,  Pittsburgh,  PA  15251-5835. 

FCC,  Satellite  and  Radioeommunication  DiVn,  P.O.  Box  358835.  Pittsburgh,  PA  15251-5835. 

FCC,  IB  Telecommunications  Div'n.  P.O.  Box  358835.  Pittsburgh,  PA  15251-5835. 

FCC.  Planning  ar<i  Negotiations  Div'n.  P.O.  Box  358835,  Pittsburgh.  PA  15251-5835. 


§1.1157    [Reserved] 

30.  Section  1.1157  is  reserved. 

PART  2S— SATELLITE 
COMMUNICATIONS 

31.  Section  25.110  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  25.1 10    Filing  of  applications,  fees,  and 
number  of  copies. 

*        *        *        •        * 

(b)  Applications  for  satellite  radio 
station  authorizations  governed  by  this 
part  and  requiring  a  fee  shall  be  mailed 
or  hand-delivered  to  the  location 
specified  in  part  1,  subpart  G  of  this 
chapter.  All  other  applications  shall  be 
submitted  to  the  Secretary,  1919  M 
Street  NW,  Washington,  DC  20554,  and 
addressed  to  the  attention  of  Chief, 
Satellite  and  Spectrum  Management 
Division. 


PART  43— REPORTS  OF 
COMMUNICATION  COMMON 
CARRIERS  AND  CERTAIN  AFFIUATES 

32.  Section  43.61  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  43.81    Reports  of  International 
telecommunications  traffic. 


(d)  The  information  required  under 
this  section  shall  be  furnished  in 
conformance  with  the  instructions  and 
reporting  requirements  prepared  under 
the  direction  of  the  Chief,  Common 
Carrier  Bureau,  prepared  and  published 
as  a  manual,  in  consultation  and 
coordination  with  the  Chief, 
International  Bureau. 

§43.81    [Amended] 

33.  Section  43.81  is  amended  by 
removing  the  words  "Common  Carrier 
Bureau"  from  paragraph  (b)  and 
inserting  in  their  place  the  words 
"International  Bureau". 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

34.  Section  64.1001  is  amended  by 
removing  the  words  "Common  Carrier 
Bureau"  from  paragraph  (1)(2),  and 
replacing  them  with  the  words 
"International  Bureau". 

PART  73-RADIO  BROADCAST 
SERVICES 

35.  Section  73.1650  is  amended  by 
revising  the  second-to-last  sentence  to 
read  as  follows: 

§73.1650    International  agreements. 
*         *        •         •         » 

*  •  *  The  documents  listed  in  this 
paragraph  are  available  for  inspection  in 


the  office  of  the  Chief,  Planning  and 
Negotiations  Division,  International 
Bureau.  FCC,  Washington,  D.C.  •   •   • 

(PR  Doc.  95-2065  Filed  1-26-95;  8:45  am] 
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47  CFR  Part  24 

[PP  Docket  No.  93-253;  DA  95-19] 

Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive 
Bidding 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  contains 
corrections  to  the  final  regulations, 
which  were  published  December  7. 
1994  (59  FR  63210).  The  regulations 
related  to  the  broadband  PCS  auction 
rules. 

EFFECTIVE  DATE:  Februan,'  6.  1995.  - 
FOR  FURTHER  INFORMATION  CONTACT: 
Sue  McNeil  (202)  418-0620. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  set  forth 
rules  which  are  designed  to  ensure  that 
small  businesses,  rural  telephone 
companies  and  businesses  owned  by 
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minorities  and  women  have  the 
opportunity  to  compete  for  and  obtain 
licenses  for  broedband  personal 
communications  services  (broadband 
PCS)  and  to  attract  the  investment 
capital  needed  to  have  meaningful 
involvement  in  building  and  managing 
this  nation's  broadband  PCS 
infrastructure. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
December  7, 1994  of  the  final 
regulations,  which  were  the  subject  of 
PP  Docket  No.  93-253,  is  corrected  as 
follows: 

1.  Paragraph  64  of  the  text  on  page 
63221,  col.  1  is  corrected  to  read  as 
follows: 

64.  Specifically,  we  will  retain  the  25 
percent  minimum  equity  requirement 
for  the  control  group,  but  we  will 
require  only  15  percent  (i.e.,  60  percent 
of  the  control  group's  25  percent  equity 
holdings)  to  be  held  by  qualifying, 
controlling  principals  in  the  control 
group  (i.e.,  minorities,  women  or  small/ 
entrepreneurial  business  principals).^' 
For  example,  if  the  applicant  seeks 
minority  or  women-owned  status,  the  15 
percent  equity,  as  well  as  50.1  percent 
of  the  voting  stock  of  the  control  group 
and  all  of  its  general  partnership 
interests,  must  be  owned  by  control 
group  members  who  are  minorities  and/ 
or  women.  If  the  applicant  seeks  small 
business  status,  15  percent  of  the  equity, 
as  well  as  50.1  f)ercent  of  the  control 
group's  voting  stock  and  all  of  its 
general  partnership  interests,  must  be 
held  by  control  group  members  who,  in 
the  aggregate,  qualify  as  a  small 
business.3*«  With  regard  to  establishing 
control  of  the  applicant  by  qualified 
investors,  where  the  control  group  is 
composed  of  both  qualifying  and 
nonqualifying  members,  the  qualifying 
members  in  the  control  group  must  have 
50.1  percent  of  the  voting  stock  and  all 
general  partnership  interests  within  the 
control  group,  and  maintain  de  facto 
control  of  the  control  group.  The  control 


■•'•  See  Media  Communications  Partners  ex  parte 
(.omments.  filed  Oct.  11. 1994.  at  7-«. 

'**For  instance,  if  a  pre-existing  company  wants 
to  qualify  as  a  small  business  control  group,  its 
gross  revenues  and  total  assets  will  be  added  to  the 
gross  revenues  and  assets  of  each  of  its  controlling 
shareholders  and  to  those  of  all  afHliates.  The 
resulting  sum  must  be  uitder  S40  million  in  gross 
revenues  and  $500  million  in  total  assets.  The  gross 
revenues  and  total  assets  of  the  company's  pre- 
existing. noncontroUing  shareholders  will  be 
ignored,  however. 


group,  in  turn,  must  hold  50.1  percent 
of  the  voting  stock  and  all  general 
partnership  interests  of  the  PCS 
applicant.  Thus,  qualifying  members  of 
the  control  group  will  have  de  jure  and 
de  facto  control  of  both  the  control 
group  and,  indirectly,  the  applicant.  The 
composition  of  the  principals  of  the 
control  group  and  their  legal  and  active 
control  of  the  applicant  determines 
whether  the  applicant  qualifies  for 
bidding  credits,  installment  payments 
and  reduced  upfront  payments.  The  15 
percent  minimum  equity  amount  may 
be  held  in  the  form  of  options,  provided 
these  options  are  exercisable  at  any 
time,  solely  at  the  holder's  discretion, 
and  at  an  exercise  price  equal  to  or  less 
than  the  current  market  valuation  of  the 
underlying  shares  at  the  time  of  short- 
form  filing.  The  remaining  10  percent 
(;.e.,  40  percent  of  the  control  group's 
minimum  equity  holdings)  may  be  held 
in  the  form  of  either  stock  options  or 
shares,  and  we  will  allow  certain 
investors  that  are  not  minorities, 
women,  small  businesses,  or 
entrepreneurs  to  hold  interests  in  such 
shares  or  options.  Specifically,  we  will 
allow  the  10  percent  portion  to  be  held 
in  the  form  of  shares  or  options  by 
qualifying  investors  or  by  any  of  the 
following  entities  which  may  not 
comply  with  the  entrepreneurs'  block 
requirements  (e.g.  investors  who  are  not 
minorities  or  women  or  investors,  and/ 
or  their  affiliates,  that  exceed  the 
entrepreneurs'  block  or  small  business 
size  thresholds):  (1)  individuals  who  are 
members  of  an  applicant's  management 
team;  (2)  existing  investors  of  businesses 
in  the  control  group  that  were  operating 
and  earning  revenues  for  two  years  prior 
to  December  31, 1994;  or  (3) 
noncontroUing  institutional 
investors.^'b 

2.  Paragraph  65  of  the  text  on  page 
63221,  col.  2  is  corrected  to  read  as 
follows: 

65.  As  discussed  supra  at  paragraph 
59.  the  Commission  also  adopted  an 
alternative  to  the  25  percent  minimum 
equity  requirement  for  minority  and 
women-owned  businesses,  which 
permits  a  single  investor  to  hold  as 
much  as  49.9  percent  of  its  equity, 
provided  the  control  group  holds  at 
least  50.1  percent.  Several  petitioners 
have  expressed  similar  concerns  with 
respect  to  the  need  to  revise  the  50.1 
percent  requirement. '^c  Therefore,  in 
tandem  with,  and  for  the  same  reasons 
as.  the  modifications  to  the  25  percent 
equity  requirement,  we  make  similar 


modifications  to  the  rules  governing  the 
50.1  percent  minimum  equity 
requirement.  Accordingly,  where  a 
minority  or  women-owned  business 
uses  the  50.1  percent  minimum  equity 
option,  we  will  require  only  30  percent 
of  the  total  equity  to  be  held  by  the 
principals  of  the  control  group  that  are 
minorities  or  women.  The  30  percent 
may  be  held  in  the  form  of  options, 
provided  these  options  are  exercisable 
at  any  time,  solely  at  the  holder's 
discretion,  and  at  an  exercise  price 
equal  to  or  less  than  the  current  market 
valuation  of  the  underlying  shares  at  the 
time  of  short-form  filing.  The  retiiiining 
20.1  percent  may  be  made  up  of  shares 
and/or  options  held  by  investors  that  arn 
not  women  or  minorities  under  similar 
criteria  described  in  paragraph  64 
above.  That  is.  the  20.1  percent  portion 
of  the  control  group's  equity  may  be 
held  in  the  form  of  shares  or  stock 
options  by  qualifying  investors  or  by 
any  of  the  following  entities  which  may 
not  comply  with  the  entrepreneurs'- 
block  requirements  (e.g.  investors  who 
are  not  minorities  or  women  or 
investors,  and/or  their  affiliates,  that 
exceed  the  entrepreneurs'  block  or  small 
business  size  thresholds):  (1) 
individuals  who  are  members  of  an 
applicant's  management  team;  (2) 
existing  investors  of  businesses  in  the 
control  group  that  were  operating  and 
earning  revenues  for  two  years  prior  to 
December  31,  1994;  or  (3) 
noncontroUing  institutional  investors.^*" 


'^'■^(.•e  note  162  infra  (explaining  definition  of 
institutional  investors). 

"•  See.  e.g..  BET  Petition  at  16:  Columbia  PCS 
Petition  at  2-3:  Omnipoint  Petition  at  9. 


J''For  our  purposes,  we  define  institutional 
investors  in  a  manner  that  is  similar  to  the 
defmition  that  is  used  by  the  Commission  in  the 
attribution  rules  applied  to  assess  compliance  wi:h 
the  broadcast  multiple  ownership  rules.  We  modify 
that  definition  slightly,  however,  to  fit  this  servico. 
Specifically,  we  expect  that  investment  companies 
will  be  important  sources  of  capital  fomiaiion  for 
designated  entities.  Accordingly,  we  adopt  a 
definition  that  specifically  includes  venture  capil; ! 
firms  and  other  smaller  investment  companies  that 
may  not  be  included  in  the  definition  of  invest.Tient 
companies  found  in  15  U.S.C.  80a-3  (which  is  cited 
in  our  broadcast  rules  at  47  CFR  Sec.  73.3555  Note 
2(c)).  Specifically,  we  define  an  institulinnal 
investor  as  an  insurance  company,  a  bank  holding 
slock  in  trust  accounts  through  its  trust  department. 
or  an  investment  company  as  defined  under  15 
U  S.C.  80a-3(a).  We  include  in  the  definition  any 
entity  that  would  otherwise  meet  the  definition  of 
investment  company  under  15  U.S.C.  60a-3(a).  but 
is  excluded  by  the  exemptions  set  forth  in  15  U.S  C. 
80A-3(b)  and  (c)  and  we  do  so  without  regard  to 
whether  the  entity  is  an  issue  of  securities. 
However,  if  the  investment  company  is  owned,  in 
whole  or  in  part,  by  other  entities,  the  investment 
company,  other  entities  and  affiliates  of  other 
entities,  taken  as  a  whole,  must  be  primarily 
engaged  in  the  business  of  investing,  reinvesting  or 
trading  in  securities  or  in  distributing  or  providing 
investment  management  sen'ices  for  securities.  Set- 
Section  24.720(h). 
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^24.709    [Corrected] 

3.  Section  24.709(b)(5)(i)  (B)  and  (C) 
>n  page  63233.  col.  2  are  corrected  to 
"ead  as  follows: 

•        •        *        * 

(b)*  *  • 
(5)*  •  • 
(i)*  *  * 

(B)  Such  qualifying  investors  must 
liold  50.1  percent  of  the  voting  stock 
(ind  all  general  partnership  interests 
ivithin  the  control  group,  and  must  have 
tie  facto  control  of  the  control  group  and 
9f  the  applicant; 

(C)  The  remaining  10  percent  of  the 
applicant's  (or  licensee's)  total  equity 
iliay  be  owned  by  qualifying  investors. 
dither  unconditionally  or  in  the  form  of 
$tock  options  not  subject  to  the 
ipstrictions  of  paragraph  (b)(5)(i)(A)  of 

Sliis  section,  or  by  any  of  the  following 
ntities.  which  may  not  comply  with 
24.720(n)(l): 

(2)  Institutional  investors,  either 
linconditionally  or  in  the  form  of  stock 
Options; 

I  (2)  NoncontroUing  existing  investors 
in  any  preexisting  entity  Xhat  is  a 
Member  of  the  control  group,  either 
lunconditionally  or  in  the  form  of  stock 
bptions;  or 

(3]  Individuals  that  are  members  of 
the  applicant's  (or  licenses's) 
management,  either  unconditionally  or 
in  the  form  of  stock  options. 


124.709    [Corrected] 

4.  Section  24.  709(b)(6)(i)  (B)  and  (C). 
I  page  63233.  col.  3  are  corrected  to 
ead  as  follows: 

*        *        »        • 

(b)*  •  * 
(6)'  *  • 
(i)*  '  • 

(B)  Such  qualifying  minority  and/or 
women  investors  must  hold  50.1  percent 
9f  the  voting  stock  and  all  general 
partnership  interests  within  the  control 
group  and  must  have  de  facto  control  of 
the  control  group  and  of  the  applicant; 

(C)  The  remaining  20.1  percent  of  the 
applicant's  (or  licensee's)  total  equity 
may  be  owmed  by  qualifying  investors. 
either  unconditionally  or  in  the  form  of 
stock  options  not  subject  to  the 
restrictions  of  paragraph  (b)(5)(i)(A)  of 
this  section,  or  by  any  of  the  following 
entities,  which  may  not  comply  with 
§24.720(n)(l): 

(1)  Institutional  investors,  either 
unconditionally  or  in  the  form  of  stock 
options; 

(2)  NoncontroUing  existing  investors 
in  any  preexisting  entity  that  is  a 
member  of  the  control  group,  either 
unconditionally  or  in  the  form  of  stock 
options:  or 


(3)  Individuals  that  are  members  of 
the  applicant's  (or  licensee's) 
management,  either  unconditionally  or 
in  the  form  of  stock  options. 

§24.711    [Corrected] 

5.  Sections  24.711(b)(1)  and 
24.711(b)(2),  on  page  63235,  col.  2  are 
corrected  to  read  as  follows: 

*        •        *        »        • 

(b)  •  *  * 

(1)  For  an  eligible  licensee  with  gross 
revenues  exceeding  $75  million 
(calculated  in  accordance  with  §24.709 
(a)(2)  and  (b))  in  each  of  the  two 
preceding  years  (calculated  in 
accprdance  with  §24.720(0),  interest 
shall  be  imposed  based  on  the  rate  for 
ten-year  U.S.  Treasury  obligations 
applicable  on  the  date  the  license  is 
granted,  plus  3.5  percent;  payments 
shall  include  both  principal  and  interest 
amortized  over  the  term  of  the  license. 

(2)  For  an  eligible  licensee  with  gross 
revenues  not  exceeding  $75  million 
(calculated  in  accordance  with  §  24.709 
(a)(2)  and  (b))  in  each  of  the  two 
preceding  years,  interest  shall  be 
imposed  based  on  the  rate  of  ten-year 
U.S.  Treasury  obligations  applicable  on 
the  date  the  license  is  granted,  plus  2.5 
percent;  payments  shall  include  interest 
only  for  the  first  year  and  payments  of 
interest  and  principal  amortized  over 
the  remaining  nine  years  of  the  license 
term. 


§24.712    [Corrected] 

6.  Sections  24.712(d)(1)  and 
24.712(d)(2),  on  page  63235.  col.  3.  and 
page  63236.  col.  1.  are  corrected  to  read 
as  follows: 
•        •**•* 

(d)*  *  • 

(1)  If  during  the  term  of  the  initial 
license  grant  [see  §  24.15).  a  licensee 
that  utilize  a  bidding  credit  under  this 
section  seeks  to  assign  or  transfer 
control  of  its  license  to  an  entity  not 
meeting  the  eligibility  standards  for 
bidding  credits  or  seeks  to  make  any 
other  change  in  ovraership  that  would 
result  in  the  licensee  no  longer 
qualifying  for  bidding  credits  under  this 
section,  the  licensee  must  seek 
Commission  approval  and  reimburse  the 
government  for  the  amount  of  the 
bidding  credit  as  a  condition  of  the 
approval  of  such  assignment,  transfer  or 
other  ownership  change. 

(2)  If  during  the  term  of  the  initial 
license  grant  (see  §  24.15).  a  licensee 
that  utilizes  a  bidding  credit  under  this 
section  seeks  to  assign  or  transfer 
control  of  its  license  to  an  entity 
meeting  the  eligibility  standards  for 


lower  bidding  credits  or  seeks  to  make 
any  other  change  in  ownership  that 
would  result  in  the  licensee  quaUf>'ing 
for  a  lower  bidding  credit  under  this 
section,  the  licensee  must  seek 
Commission  approval  and  reimburse  the 
government  for  the  difference  between 
the  amount  of  the  bidding  credit 
obtained  by  the  licensee  and  the  bidding 
credit  for  which  the  assignee,  transferee 
or  licensee  is  eligible  under  this  section 
as  a  condition  of  the  approval  of  such 
assignment,  transfer  or  other  ownership 
change. 

§24.720    [Corrected] 

7.  Section  24.720  (f)  and  (h),  on  page 
63236,  col.  2  and  col.  3,  are  corrected  to 
read  as  follows: 

*        •        *        •        • 

(f)  Gross  Revenues.  Gross  revenues 
shall  mean  all  income  received  by  an' 
entity,  whether  earned  or  passive,  before 
any  deductions  are  made  for  costs  of 
doing  business  (e.g.  cost  of  goods  sold), 
as  evidenced  by  audited  financial 
statements  for  the  relevant  number  of 
calendar  years  preceding  January  1, 
1994,  or,  if  audited,  financial  statements 
were  not  prepared  on  a  calendar-year 
basis,  for  the  most  recently  completed 
fiscal  years  preceding  the  filing  of  the 
applicant's  short-form  application 
(Form  175).  For  short-form  applications 
filed  after  December  31, 1995,  gross 
revenues  shall  be  evidenced  by  audited 
financial  statements  for  the  preceding 
relevant  number  of  calendar  or  fiscal 
years.  If  an  entity  was  not  in  existence 
for  all  or  part  of  the  relevant  period, 
gross  revenues  shall  be  evidenced  by  the 
audited  financial  statements  of  the 
entity's  predecessor-in- interest  or,  if 
there  is  no  identifiable  predecessor-in- 
interest,  unaudited  financial  statements 
certified  by  the  applicant  as  accurate. 
***** 

(h)  Institutional  Investor.  An 
institutional  investor  is  an  insurance 
company,  a  bank  holding  stock  in  trust 
accounts  through  its  trust  department, 
or  an  investment  company  as  defined  in 
15  U.S.C.  80a-3(a),  including  within 
such  definition  any  entity  that  would 
otherwise  meet  the  definition  of 
investment  company  under  15  U.S.C. 
80a-3(a)  but  is  excluded  by  the 
exemptions  set  forth  in  15  U.S.C.  80a- 
3  (b)  and  (c),  without  regard  to  whether 
such  entity  is  an  issuer  of  securities; 
provided  that,  if  such  investment 
company  is  owned,  in  whole  or  in  part, 
by  other  entities,  such  investment 
company,  such  other  entities  and  the 
affiliates  of  such  other  entities,  taken  as 
a  whole,  must  be  primarily  engaged  in 
the  business  of  investing,  reinvesting  or 
trading  in  securities  or  in  distributing  or 
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providing  investment  management 

services  for  securities. 

*        •        *        •        • 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  95-1948  Filed  1-26-95: 8:45  am] 

BILUNG  CODE  6712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  90-01;  Notice  5] 
RIN  2127-AF32 

Federal  Motor  Vehicle  Safety 
Standards;  School  Bus  Pedestrian 
Safety  Devices 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Final  rule. 


SUMMARY:  This  notice  adopts  as  final  the 
amendments  made  by  an  interim  final 
rule  to  the  flash  rate  requirement  for 
stop  signal  arm  lamps  in  Standard  No. 
131.  School  Bus  Pedestrian  Safety 
Devices.  The  interim  final  rule,  which 
responded  to  a  petition  for  rulemaking 
submitted  by  Blue  Bird  Bus  Company, 
removed  design  restrictive  language  that 
had  the  effect  of  prohibiting  strobe 
lamps  on  stop  signal  arms. 
DATES:  Effective  Date:  January  27, 1995. 

Petitions  for  reconsideration:  Any 
petition  for  reconsideration  of  this  rule 
must  be  received  by  the  agency  not  later 
than  February  27, 1995. 
ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  Docket  No.  90-01;  Notice 
5  and  be  submitted  to  the  following: 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW..  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Hott,  Office  of  Vehicle  Safety 
Standards.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW..  Washington,  DC  20590 
(202) 366-0247. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Federal  motor  vehicle  safety  standard 
(FMVSS)  No.  131,  School  Bus 
Pedestrian  Safety  Devices,  requires  each 
new  school  bus  to  be  equipped  with  a 
stop  signal  arm.  A  stop  signal  arm  is  an 
item  of  school  bus  equipment  designed 
to  alert  motorists  that  a  school  bus  is 
stopping  or  has  stopped.  The  stop^signal 


arm  is  patterned  after  a  conventional 
"STOP"  sign  and  attached  to  the 
exterior  of  the  driver's  side  of  a  school 
bus.  When  the  school  bus  stops,  the  stop 
signal  arm  automatically  extends 
outward  from  the  bus.  The  standard 
specifies  requirements  for  the  stop 
signal  arm's  appearance,  size, 
conspicuity.  operation  and  location.  To 
enhance  the  conspicuity  of  a  stop  signal 
arm.  Standard  No.  131  specifies  that  the 
device  must  be  either  reflectorized  or  be 
illuminated  with  flashing  lamps. 

On  February  22, 1994,  Blue  Bird  Body 
Company  (Blue  Bird)  petitioned  the 
agency  to  amend  the  flash  rate 
requirements  in  S6.2.2  of  Standard  No. 
131  to  allow  the  use  of  stfobe  lamps  on 
stop  signal  arms.  At  the  time,  S6.2.2 
stated: 

S6.2.;d    Flash  Rate.  The  lamps  on  each  side 
of  the  stop  sigiuii  arm.  when  operated  at  the 
manufactun-r's  design  load,  shall  flash  at  a 
rate  of  60  to  120  flashes  per  minute  with  a 
current  "on"  time  of  30  to  75_pertent.  The 
total  of  the  percent  current  "on"  time  for  the 
two  terminals  shall  be  between  90  and  110. 

Blue  Bird  argued  that  the  requirement 
had  the  effect  of  prohibiting  the  use  of 
strobe  lamps.  Citing  previous  agency 
notices.  Blue  Bird  stated  its  belief  that 
NHTSA  had  not  intended,  in  issuing  its 
stop  signal  arm  requirements,  to 
prohibit  the  use  of  strobe  lamps  on  stop 
signal  arms.  For  instance,  it  stated  that, 
in  the  advance  notice  of  proposed 
rulemaking  (ANPRM),  the  agency  had 
solicited  comments  about  whether  the 
agency  should  require  strobe  lamps.' 
According  to  Blue  Bird,  its  petition 
was  precipitated  by  a  letter  that  it 
received  fi-om  NHTSA's  Office  of 
Vehicle  Safety  Compliance  addressing 
an  apparent  non-compliance  of  school 
buses  manufactured  with  stop  signal 
arms  equipped  with  strobe  lamps.  Blue 
Bird  stated  that  the  apparent  non- 
compliance results  from  the  fact  that 
S6.2.2  sets  forth  restrictive  design 
requirements  based  on  the  operating 
characteristics  of  incandescent  lamps 
instead  of  more  performance-oriented 
requirements  based  on  visual 
effectiveness.  The  petitioner  alleged  that 
the  requirement  prevents  the  use  of 
strobe  lamps.  Based  on  these 
allegations.  Blue  Bird  stated  that  the 
apparent  noncompliance  results  from  a 
deficiency  in  the  Standard  and  not  a 
deficiency  in  its  school  buses.  Blue  Bird 
requested  that  the  agency  amend  S6.2.2 
to  allow  the  use  of  strobe  lamps,  stating 
that  this  would  be  in  the  interests  of 


'  The  agency  notes  ihal  there  was  no  ANPRM 
addressing  slop  signal  arms.  The  discussion 
described  by  Blue  Bird  was  contained  in  the  NPR.M 
(51  FR  3624.  Febrtiar>-  2.  1990). 


safety  and  consistent  with  the 
Standard's  intent. 

Blue  Bird  also  stated  that  four  states 
(Alaska,  New  Mexico,  Washington,  and 
West  Virginia)  as  well  as  some  local 
.school  districts  require  stop  signal  arms 
to  be  equipped  with  strobe  lamps.  This 
consideration  prompted  Blue  Bird  to 
request  that  this  rulemaking  take  effect 
immediately,  claiming  that  the 
production  and  delivery  of  school  buses 
with  strobe  lamp  equipped  stop  signal 
arms  needed  to  continue  without 
disruption. 

On  May  24,  1994,  NHTSA  published 
an  interim  final  nile  that  amended  the 
flash  rate  requirements  to  remove  design 
restrictive  language  that  acted  to 
prohibit  strobe  lamps  (59  FR  26759). 
The  agency  explained  that,  in 
establishing  the  flash  rate  roquireniinits. 
the  agency  intended  to  assure  tin* 
conspicuity  of  stop  signal  arni«^  .i-ui  did 
not  intend  to  prohibit  manufiUiur-Ts 
from  installing  strobe  lamps  on  stup 
signal  arms  to  provide  such  conspicuity. 
The  requirements  in  effect  prior  to  the 
interim  final  rule  were  based  upon 
filament  type  lamps,  which  nned  an 
extended  current-on-lime  of  90  to  1 10 
percent  of  the  total  flash  cycle  for  the 
two  terminals.  This  time  period  is 
needed  to  allow  this  type  of  lamp  to 
come  to  full  brilliance.  In  contrast, 
strobe  lamps  come  to  full  brilliance 
almost  immediately  and  could  not  meet 
the  current-on-time  requirements  i'or 
filament  type  lamps.  The  interim  final 
rule  resolved  this  problem  by  modifying 
the  flash  rate  requirements  to  reflect 
changes  made  to  the  Society  of 
Automotive  Engineers  (SAEs) 
Recommended  Practice  11133.  July 
1989.  School  Bus  Stop  Arms,  to  allow 
the  use  of  strobe  lights  on  stop  arms. 

NHTSA  received  comments  about  the 
interim  final  rule  from  the  National 
School  Transportation  Association 
(NSTA)  and  Specialty  Manufacturing 
Company  (Specialty)  which 
manufactures  stop  signal  arms.  NSTA 
stated  that  the  interim  final  rule  should 
be  made  permanent. 

Specialty  also  stated  that  the  interim 
final  rule  should  be  made  permanent, 
provided  that  the  agency  adopts  an 
industry  practice  which  treats  a  double 
flash  strobe  pattern  to  be  a  single  flash 
cycle.  It  explained  that  both  single  and 
double  flash  strobe  lamps  are  available, 
but  that  the  secondary  flash  of  a  double 
strobe  pattern  will  occur  approximately 
0.17  sec:onds  after  the  initial  flash. 
According  to  the  comnienter.  the 
industry  considers  this  double  flash 
pattern  to  be  a  single  flash  since  they 
occur  in  rapid  succession. 

NHTSA  agrees  with  SptH;ialty  that 
multiple  flash  patterns  that  occur 
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rapidly  should  be  considered  to  be  a 
single  flash.  In  a  March  29.  1994 
interpretation  letter  to  the  Connecticut 
iDepartment  of  Motor  Vehicles,  NHTSA 
Istated  that  the  light  emanating  from  a 
Istrobe  lamp  that  flashes  repeatedly  in 
Irapid  succession  will  be  considered  a 
jsingle  flash  of  varying  intensity  and  not 
as  multiple  flashes,  when  determining 
ithe  flash  rate  and  flash  cycle  for 
alternatively  flashing  lights  required  by 
iStandard  No.  108,  Lamps,  Reflective 
bevices,  and  Associated  Equipment,  for 
{school  buses.  The  agency  believes  that 
it  is  appropriate  to  apply  the  same 
principle  to  school  bus  stop  arms 
equipped  with  multiple  flash  strobe 
Damps  on  stop  arms.  Accordingly, 
NHTSA  considers  strobe  lamps  on 
school  bus  stop  arms  that  have  multiple 
jflashes  of  a  single  lamp  and  then  remain 
off  while  the  other  lamp  flashes  to  be  a 
single  flash  cycle. 

Based  on  the  reasons  set  forth  in  the 
interim  final  rule  and  those  set  forth 
above,  NHTSA  has  decided  to  adopt  the 
amendments  in  the  interim  final  rule  on 
a  permanent  basis.  NHTSA  determined 
that  there  is  good  cause  to  establish  an 
immediate  effective  date  for  the  final 
rule  to  avoid  disrupting  compliance 
with  the  Standard  as  explained  in  the 
interim  final  rule. 

fiegulatory  Analyses  and  Notices 

A.  Executive  Order  12866  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

This  notice  was  not  reviewed  under 
E.O.  12866.  NHTSA  has  analyzed  this 
rulemaking  and  determined  that  it  is  not 
Significant  within  the  meaning  of  the 
Department  of  Transportation  regulatory 

i)olicies  and  procedures.  The  agency  has 
letermined  that  the  economic  effects  of 
he  amendment  are  so  minimal  that  a 
full  regulatory  evaluation  is  not 
Required.  Since  the  amendment  imposes 
no  new  requirement  but  simply  allows 
for  an  alternative  design,  any  cost 
impacts  will  be  in  the  nature  of  slight, 
nonquantifiable  cost  savings. 

B.  Regulatory  Flexibility  Act 

I  In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  rulemaking  on  small 
entities.  Based  on  this  evaluation,  I 
hereby  certify  that  the  amendments  will 
Hot  have  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Few  of  the  school  bus  manufacturers 
qualify  as  small  entities.  In  addition, 
manufacturers  of  motor  vehicles,  small 
businesses,  small  organizations,  and 
small  governmental  units  that  purchase 
motor  vehicles  will  not  be  significantly 
affected  by  the  slight  cost  savings 


resulting  from  the  amendments. 
Accordingly,  a  regulatory  flexibility 
analysis  has  not  been  performed. 

C.  Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  NHTSA  has  determined  that  the 
rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Nevertheless,  NHTSA  notes  that  the 
laws  of  various  local  jurisdictions  and 
four  States  (Alaska,  New  Mexico, 
Washington,  and  West  Virginia)  require 
stop  signal  arms  to  be  equipped  with 
strobe  lamps  and  thus  would  have  been 
preempted  without  this  amendment. 

D.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
NHTSA  has  considered  the 
environmental  impacts  of  this  rule.  The 
agency  has  determined  that  this  rule 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

E.  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Incorporation  by  reference. 
Motor  vehicle  safety.  Motor  vehicles, 
Rubber  and  rubber  products,  Tires. 

Accordingly,  the  interim  rule 
amending  49  CFR  part  571  which  was 
published  at  59  FR  26759  on  May  24, 
1994,  is  adopted  as  a  final  rule  without 
change. 

Authority:  49  U.S.C.  322.  30111.  30115. 
30117,  and  30166.  delegation  of  authority  at 
49  CFR  1.50. 

Issued  on:  January  23, 1995. 
Ricardo  Martinez, 
Administrator. 
IFR  Uoc.  95-2117  Filed  1-26-95;  8:45  am) 

BILUNO-COOE  4910-6»-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  941249-4349;  I.D.  012095A] 

Groundfish  of  the  Gulf  of  Alaska; 
Inseason  Action 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area  62 
in  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessary  to  prevent  exceeding  the 
interim  1995  initial  specification  for 
pollock  in  this  area. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.),  January  24, 1995,  until  12 
noon  A.l.t.,  April  1,  1995,  unless 
superseded  by  the  final  1995 
specifications  in  the  Federal  Register 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Sloan,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fisherv  Management 
Plan  for  Groundfish  of  ihe  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
50  CFR  parts  620  and  672. 

The  interim  specification  of  pollock 
total  allowable  catch  in  Statistical  Area 
62  was  established  by  interim 
specifications  (59  FR  65975,  December 
22,  1994)  as  3,827  metric  tons  (mt). 
determined  in  accordance  with 
§672.20(c)(l)(ii)(A). 

The  Director,  Alaska  Region,  NMFS 
(Regional  Director),  has  determined,  in 
accordance  with  §672.20(c)(2)(ii),  that 
the  1995  interim  specification  of  pollock 
in  Statistical  Area  62  soon  will  be 
reached.  The  Regional  Director 
established  a  directed  fishing  allowance 
of  2,800  mt,  and  has  set  aside  the 
remaining  1,027  mt  as  bvcatch  to 
support  other  anticipated  groundfish 
fisheries.  Because  of  the  low  directed 
fishing  allowance  and  high  interest  in 
the  fishery,  there  will  be  insufficient 
time  to  collect  and  analyze  catch  data 
and  take  appropriate  action  to  ensure 
the  directed  fishing  allowance  is  not 
exceeded.  Therefore,  based  on  the  best 
available  data,  the  Regional  Director  has 
determined  that  the  pollock  directed 
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Ashing  allowance  in  Statistical  Area  62 
will  be  reached  by  12  noon  A.l.t.. 
January  24. 1995.  Consequently,  NMFS 
is  prohibiting  directed  fishing  for 
pollock  in  Statistical  Area  62. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  etseq. 
Dated:  January  23. 1995. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  95-2098  Filed  1-24-95;  4:31  pm] 

BILUNG  CODE  351»-22-F 

50  CFR  Part  672 

[Docket  No.  941249-4349;  I.D.  012095B] 

Groundfish  of  the  Gulf  of  Alaska; 
Inseason  Action 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area  63 


in  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessary  to  prevent  exceeding  the 
interim  1995  initial  specification  for 
pollock  in  this  area. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.).  January  24. 1995,  until  12 
noon  A.l.t.  April  1,  1995  unless 
superseded  by  the  final  1995 
specifications  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  L.  Sloan,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
50  CFR  parts  620  and  672. 

The  interim  specification  of  pollock 
total  allowable  catch  in  Statistical  Area 
63  was  established  by  interim 
specifications  (59  FR  65975.  December 
22. 1994)  as  4.078  metric  tons  (mt), 
determined  in  accordance  with 
§672.20(c){l)(ii)(A). 

The  Director.  Alaska  Region.  NMFS 
(Regional  Director),  has  determined,  in 
accordance  with  §672.20(c)(2)(ii),  that 
the  1995  interim  specification  of  pollock 
in  Statistical  Area  63  soon  will  be 
reached.  The  Regional  Director 


established  a  directed  fishing  allowance 
of  3,000  mt.  and  has  set  aside  the 
remaining  1,078  mt  as  bycatch  to 
support  other  anticipated  groundfish 
fisheries.  Because  of  the  low  directed 
fishing  allowance  and  high  interest  in 
the  fishery,  there  will  be  insufficient 
time  to  collect  and  analyze  catch  data 
and  take  appropriate  action  to  ensure 
the  directed  fishing  allowance  is  not 
exceeded.  Therefore,  based  on  the  best 
available  data,  the  Regional  Director  has 
determined  that  the  pollock  directed 
fishing  allowance  in  Statistical  Area  63 
will  be  reached  by  12  noon  A.l.t., 
January  24.  1995.  Consequently.  NMFS 
is  prohibiting  directed  fishing  for 
pollock  in  Statistical  Area  63. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  672.20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  23. 1995. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Consenation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  95-2097  Filed  1-24-95;  4:31  pml 
BILUNG  CODE  3510-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putslic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 
RIN  0563-AA96 

Common  Crop  Insurance  Regulations; 

Nursery  Crop  insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 

Corporation. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  proposes 
specific  crop  provisions  for  the 
insurance  of  nursery  to  be  contained  in 
an  endorsement  to  the  Common  Crop 
Insurance  Policy  which  contains 
standard  terms  and  conditions  common 
to  most  crops.  The  intended  effect  of 
this  action  is  to  add  a  nursery  frost, 
freeze,  and  cold  damage  exclusion 
option  to  better  meet  the  needs  of  the 
insured. 

DATES:  Written  comments,  data,  and  . 
opinions  on  this  proposed  rule  must  be 
submitted  no  later  than  February  27. 
1995  to  be  sure  of  consideration. 
ADDRESSES:  Written  comments,  data, 
and  opinion  on  this  proposed  rule 
should  be  sent  to  Diana  Moslak, 
Regulatory  and  Procedural  Development 
Staff,  Federal  Crop  Insurance 
Corporation,  USDA.  Washington,  D.C. 
20250.  Hand  or  messenger  delivery 
should  be  made  to  2101  L  Street,  N.W.. 
suite  500.  Washington,  D.C.  Written 
comments  will  be  available  for  public 
inspection  and  copying  in  the  Office  of 
the  Manager.  2101  L  Street,  N.W.,  5th 
Floor,  Washington,  D.C.  during  regular 
business  hours.  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CO/NTACT: 
Diana  Moslak.  Federal  Crop  Insurance 
Corporation.  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 
Telephone  (202)  254-8314. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  United 
States  Department  of  Agriculture 
("USDA")  procedures  established  by 
Executive  Order  12866  and 
Departmental  Regulation  1512-1.  This 
action  constitutes  a  review  as  to  the 
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need,  currency,  clarity,  and 
effectiveness  of  these  regulations  under 
those  procedures.  The  sunset  review 
date  established  for  these  regulations  is 
January  1,  2000. 

This  rule  has  been  determined  to  be 
"not  significant"  for  the  purposes  of 
Executive  Order  12866,  and  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budeet  ("0MB"). 

The  information  collection  or  record- 
keeping requirements  contained  in  these 
regulations  (7  CFR  part  457)  have  been 
'submitted  to  the  OMB  in  accordance 
with  the  provisions  of  44  U.S.C.  §35 
and  will  be  assigned  an  OMB  control 
number. 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  proposed  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 
policies  and  procedures  contained  in 
this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  §  605),  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  action  reduces  the  paperwork 
burden  on  the  insured  farmer  and  the 
reinsured  company.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  June  24.  1983. 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  (2)(a)  and  2(b)(2)  of 
Executive  Order  12778.  The  provisions 
of  this  rule  will  preempt  state  and  local 
laws  to  the  extent  such  state  and  local 
laws  are  inconsistent  herewith.  The 
administrative  appeal  provisions 
located  at  7  CFR  part  400,  subpart  J  or 
promulgated  by  the  National  Appeals 
Division  must  be  exhausted  before 
judicial  action  may  be  brought. 


This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

FCIC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  Part 
457).  two  new  sections  to  be  known  as 
7  CFR  457.114,  the  Nursery  Crop 
Insurance  Provisions  and  7  CFR 
457.115,  the  Nursery  Frost,  Freeze,  and 
Cold  Damage  Exclusion  Option.  The 
provisions  and  optiorf  will  be  effective 
for  the  1996  and  succeeding  crop  years. 

The  proposed  Nursery  Crop  Insurance 
Provisions  will  replace  the  provisions 
found  at  7  CFR  part  406.  By  separate 
rule.  FCIC  will  amend  these  regulations 
to  restrict  the  crop  years  of  application 
to  those  prior  to  the  crop  year  for  which 
this  rule  will  be  effective  and  later 
remove  the  nursery  crop  insurance 
regulations  contained  in  7  CFR  part  406. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  its 
compatibility  with  the  Common  Crop 
Insurance  Policy.  In  addition,  FCIC  is 
proposing  other  changes  in  the 
provisions  for  insuring  nursery  crops: 

1.  Subsection  1. (a)— Revises  the 
definition  of  "amount  of  insurance"  to 
allow  a  maximum  amount  of  insurance 
based  on  the  highest  reported  monthly 
market  value  of  inventory  plus  arty 
additional  inventory  added  during  the 
year,  or  which  is  restocked,  if  approved 
by  the  insurer.  Presently,  the  maximum 
amount  of  insurance  is  based  on  90 
percent  of  the  average  monthly  market 
value  of  inventor>'  reported  at  the 
beginning  of  the  crop  year.  The  10 
percent  reduced  valuation  in  the  current 
regulations  is  eliminated  to  recognize 
the  abnormal  expenses  incurred  in 
disposing  df  damaged  inventor\-. 

2.  Subsection  l.(b)— Revises  the 
definition  of  "annual  loss  deductible" 
by  replacing  the  term  "field  market 
value"  with  the  term  "highest  reported 
monthly  market  value." 

3.  Subsection  l.(e)— Revises  the 
definition,  "field  market  value  A"  to  no 
longer  contain  the  10  percent  reduced 
valuation  contained  in  the  current 
regulations  due  to  the  change  stated  in 
item  1.  above.  Language  specifies  that 
the  insurer  reserves  the  right  to  review 
the  insured's  wholesale  price  list  taking 
into  consideration  maximum  discounts 
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granted  to  any  buyer  as  contained  in  the 
definition  of  "wholesale  market  value." 

4.  Subsection  1.(0 — Revises  the 
definition,  "field  market  value  B"  to  no 
longer  contain  the  10  percent  reduced 
valuation  contained  in  the  current 
regulations  due  to  the  change  stated  in 
item  1.  above.  Maximum  pricing 
discounts  will  also  be  considered  in  this 
determination  as  specified  in  the 
definition  of  "wholesale  market  value." 

5.  Subsection  l.(h)— Add  a  definition 
for  "monthly  loss  deductible." 

6.  Subsection  l.(i)— Add  a  definition 
for  "monthly  market  value." 

7.  Subsection  l.(n) — Add  a  definition 
for  "standard  nursery  containers." 

8.  Section  2— Clarify  that  locations 
outside  a  five  mile  radius  of  the  named 
locations,  but  within  tlie  same  county, 
may  be  designated  as  a  separate  basic 
unit  or  be  included  in  the  closest  unit 
listed  on  the  insured's  nursery  plant 
inventory  summary. 

9.  Subsection  6.(c  )— Clarify  that 
whenever  inventory  is  expected  to 
change  within  a  specific  month,  the 
highest  value  for  the  month  will  be 
recorded  on  the  nursery  plant  inventory 
summary. 

10.  Subsection  6. (d)— Require  the 
insured  to  give  notice  in  writing  at  least 
14  days  before  making  a  change  in 
inventory  value,  if  a  request  for  a 
revised  nursery  plant  inventory 
summary  is  planned.  This  provision 
allows  the  insurer  to  inspect  the 
inventory  if  necessary. 

11.  Paragraphs  6.(d)(l)  and  6.(d)(2)— 
Specify  that  insurance  will  not  attach  on 
any  increase  in  inventory  until  the 
insurer  completes  an  inspection  and 
accepts  such  increase. 

12.  Subsection  6.(e)— Specify  that  any 
plants  added  to  the  inventory  that  are 
not  reported  for  insurance  will  not  be 
insured,  but  the  value  of  these  plants, 
after  a  loss,  will  be  considered 
production  to  count  for  piu-po.ses  of  loss 
determination  and  claim  settlement. 

13.  Subsection  7. (b)— Allow  the 
insured  to  pay  the  annual  premium  in 
three  installments.  The  first  payment 
(40  percent  of  the  annual  premium)  is 
due  and  payable  on  the  later  of 
September  30  preceding  the  crop  year  or 
the  date  the  insurer  accepts  the 
inventory  for  insurance;  the  second 
payment  (30  percent  of  the  annual 
premium)  is  due  and  payable  on  January 
1  of  the  crop  year;  and  the  third 
payment  (30  percent  of  the  annual 
premium)  is  due  and  payable  on  April 

1  of  the  crop  year.  Current  provisions 
state  that  the  annual  premium  is  earned 
and  payable  on  or  before  September  30 
preceding  each  crop  year,  but  allow  a 
six  month  delay  in  the  payment  of 


premiums,  until  March  31  of  the  crop 
year. 

14.  Subsection  7.(c)— Specify  that 
additional  premium  resulting  from  an 
increase  in  a  nursery  plant  inventory 
summary  is  due  and  payable  when  the 
revised  summary  is  approved. 

15.  Subsection  7.(d)— Clarify  that 
premium  will  not  be  reduced  due  to  a 
decrease  in  plant  inventory,  unless  such 
decrease  results  from  deleting 
uninsurable  inventory  which  was 
incorrectly  reported. 

16.  Paragraph  8.(a){l)— Require  that 
the  nursery  plants  be  grown  under  an 
irrigated  practice. 

17.  Paragraph  8.(a)(3)— Clarify  that  the 
insured  nursery  plant  inventory  will  not 
include  plants  that  produce  edible 
berries,  fruits,  or  nuts. 

18.  Paragraph  8.(a)(4)— Clarify  that 
nursery  plants  grown  in  standard 
nursery  containers  less  than  three 
inches  across  at  the  smallest  dimension 
are  not  insured  unless  the  insurer  enters 
into  a  written  agreement  to  insure  such 
plants. 

19.  Paragraph  8. (a)(6)— Allow  plants 
not  listed  in  the  Nursery  Eligible  Plant 
Listing  to  be  insurable  if  the  insured 
submits  a  written  request  and  the 
insurer  agrees  in  writing  to  insure  such 
plants. 

20.  Paragraph  8.(a)(7)— Clarify  that 
stock  plants  will  not  be  insured. 

21.  Section  9 — Specify  that  insurance 
attaches  on  the  later  of  October  1  or  the 
date  the  insurer  accepts  the  inventory 
for  insurance,  and  in  either  case  upon 
payment  of  40  percent  of  the  annual 
premium.  This  change  allows  the 
insurer  to  complete  any  necessary 
inspection  before  insurance  attaches. 
This  paragraph  also  states  that  when  the 
nursery  plant  inventory  summary  is 
revised  to  add  additional  plant 
inventory,  coverage  for  the  additional 
inventory  will  not  attach  until  the 
additional  premium  for  that  inventory  is 
paid  in  full. 

22.  Subsection  9.(a)— Clarify  that 
insurance  coverage  ends  when 
inventory  is  sold  or  removed  unl«ss  that 
inventory  is  replaced  and  additional 
premium  is  paid.  Previous  provisions 
did  not  permit  insurance  to  attach  to 
restocked  inventory. 

23.  Paragraph  10. (a)(9) — Add  as  an 
insurable  cause  of  loss,  failure  or 
breakdown  of  frost/freeze  protection 
equipment  or  facilities  provided:  1) 
such  failure  or  breakdown  is  caused  by 
a  named  insurable  cause  of  loss,  2)  the 
insured  nursery  plants  are  damaged  by 
freezing  temperatures  within  72  hours 
of  such  failure  or  breakdown,  and  3)  the 
equipment  or  facilities  could  not  be 
repaired  or  replaced  between  the  time  of 


failure  or  breakdown  and  the  time  the 
freezing  temperatures  occur. 

24.  Paragraph  10.(b)(l)— Clarify  that 
brownout  is  not  an  insured  cause  of 
loss. 

25.  Paragraph  10. (b)(2)— Clarify  that 
failure  of  the  power  supply  is  not  an 
insured  cause  of  loss,  unless  such 
failure  is  a  direct  result  of  an  insured 
cause  of  loss. 

26.  Paragraph  10.(b)(5)— Clarify  that 
collapse  or  failure  of  buildings  or 
structures  are  not  insured  causes  of  loss 
unless  due  to  an  insured  cause  of  loss. 

27..  Subsection  12(a)— Allow  use  of 
the  highest  reported  monthly  uiarket 
value  for  the  unit  and  the  monttily  loss 
deductible  (not  to  exceed  the  remaining 
annual  loss  deductible)  to  calculate  an 
indemnity.  References  to  the  10  percent 
reduced  valuation  have  been  deleted. 
These  changes  were  necessary  due  to 
the  change  in  the  definition  of  "amount 
of  insurance"  as  stated  in  item  1.  above. 

28.  Add  a  nursery  frost,  freeze,  and 
cold  damage  exclusion  option.  This 
option  excludes  losses  due  to  frost, 
freeze,  and  cold  weather  for  plants  that 
have  specific  over- wintering 
requirements  when  those  over-wintering 
requirements  will  not  be  met. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance,  nursery  crop. 
Proposed  Rule 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insurance  Act.  as 
amended  (7  U.S.C.  1501  et  seq.),  the 
Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  effective  for  the  1996  and 
succeeding  crop  years,  to  read  as 
follows: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1996  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  457  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1). 

2.  The  heading  for  part  457  is  revised 
as  set  forth  above. 

3.  7  CFR  part  457  is  amended  by 
adding  §§  457.114  and  457.115  to  read 
as  follows: 

§457.114    Nursery  Crop  Insurance 
Provisions. 

The  Nursery  Crop  Insurance 
Provisions  for  the  1996  and  succeeding 
crop  years  are  as  follows: 
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DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

Nursery  Crop  Provisions 

U  a  conflict  exists  among  the  Basic 
Provisions  (§457.8),  these  crop  provisions, 
and  the  Special  Provisions,  the  Special 
Provisions  will  control  these  crop  provisions 
and  the  Basic  Provisions;  and  these  crop 
provisions  will  control  the  Basic  Provisions. 
1.  Definitions 

(a)  Amount  of  insurance — The  result  of 
multiplying  the  highest  monthly  market 
value  reported  on  the  nursery  plant  inventory 
summary  (which  will  include  inventory 
reported  by  you  and  accepted  by  us  on  a 
rt;/ised  nursery  plant  inventory  sunmiary  or 
restiockec)),  multiplied  by  the  percentage  for 
the  coverage  level  you  elect. 

(b)  Annual  loss  deductible— The  value 
calculated  by  subtracting  the  amount  of 
insurance  from  the  highest  monthly  market 
value  reported  on  the  nursery  plant  inventory 
summary.  The  annual  loss  deductible  will  be 
revised  if  an  inventory  addition  is  approved. 

(q)  Brownout — A  cutback  or  reduction  in 
eledtric  power,  as  a  result  of  a  shortage. 

(d)  Crop  yeai^— The  12  month  period  which 
begins  October  1  and  extends  through 
September  30  of  the  next  calendar  year, 
designated  by  the  year  in  which  it  ends.  (The 
1996  crop  year  begins  October  1,  1995,  and 
ends  September  30, 1996). 

(e)  Field  market  value  A— The  wholesale 
market  value  for  the  unit  immediately  prior 
to  the  occurrence  of  the  loss. 

(fl  Field  market  value  B— The  wholesale 
market  value  remaining  for  the  unit 
immediately  following  the  occurrence  of  the 
loss, 

(g)  Irrigated  practice— A  method  of 
producing  a  crop  by  which  wafer  is 
artificially  applied  during  the  growing  season 
by  appropriate  systems  and  at  the  proper 
timas,  with  the  intention  of  providing  the 
quantity  of  water  needed  to  maintain  the 
amount  of  insurance  on  the  nursery  plant 
inventory. 

(hj  Monthly  loss  deductible— The  result  of 
multiplying  the  smaller  of  field  market  value 
A  or  the  highest  monthly  market  value 
reported  on  the  nursery  plant  inventory 
summary  by  100  percent  (100%)  less  the 
percentage  for  the  coverage  level  you  elect, 
not  to  exceed  the  annual  loss  deductible. 
When  inventory  is  added  or  restocked  by  a 
revised  nursery  plant  inventory  summary, 
the  monthly  loss  deductible  will  be 
calculated  based  on  the  revised  monthly 
market  value,  not  to  exceed  the  annual  loss 
deductible. 

(i)  Monthly  market  value — The  sum  of  the 
wholesale  market  value  of  all  insurable 
plants  in  the  unit  for  a  month  based  on  your 
wholesale  price  list  less  the  maximum 
discount  granted  to  any  buyer. 

(j)  Nursery— A  business  enterprise  that 
produces  ornamental  plant  types  in  standard 
nursery  containers  for  the  wholesale  market. 

(k)  Nursery  eligible  plant  listing— A  listing 
contained  in  the  Actuarial  Table  which 
specifies  the  plants  eligible  for  insurance  and 
any  mandatory  or  recommended  storage 
required  for  such  plants  in  each  hardiness 
zone  defined  by  the  United  States 
Department  of  Agriculture. 
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(1)  Nursery  plant  inventory  summary— A 
report  that  specifies  numbers  and  prices  of 
plants  included  in  the  nursery  inventory. 

(m)  Smallest  dimension — For  a  round 
container,  the  diameter;  for  any  other 
container,  the  distance  measured  ft-om  one 
side  directly  across  to  the  opposite  side  at  the 
narrowest  point. 

(n)  Standard  nursery  containers — Rigid 
containers  not  less  than  three  (3)  inches 
across  the  smallest  dimension  which  are 
commercially  sold  to  nurseries.  Grow  bags, 
trays,  cellpacks,  and  burlap  are  not 
considered  standard  nursery  containers. 

(o)  Stock  plants— Plaats  being  used  for 
reproduction,  for  growing  cuttings,  for  air 
layers  or  for  propagating. 

(p)  Wholesale  market  value— The  dollar 
valuation  of  the  numbers  of  insur-ible  plants 
actually  contained  within  the  unit  at  any 
time.  The  values  used  will  be  based  on  your 
wholesale  price  list  less  the  maximum 
discount  granted  to  any  buyer. 

(q)  Written  ogreemenf— Designated  terms 
of  this  policy  may  be  altered  by  written 
agreement.  Each  agreement  must  be  applied 
for  by  the  insured  in  writing  no  later  than  the 
sales  closing  date  and  is  valid  for  one  year 
only.  If  not  specifically  renewed  the 
following  year,  continuous  insurance  will  be 
in  accordance  with  the  printed  policy.  All 
variable  terms  including,  but  not  limited  to, 
plant  type  and  premium  rate  must  be 
contained  in  the  written  agreement. 
Notwithstanding  the  sales  closing  date 
restriction  contained  herein,  in  specific 
instances,  a  written  agreement  may  be 
applied  for  after  the  sales  closing  date  and 
approved  if,  after  a  physical  inspection  of  the 
nursery  plant  inventory,  there  is  a 
determination  that  the  inventory  has  the 
expectancy  of  meeting  the  amount  of 
insurance.  All  applications  for  written 
agreements  as  submitted  by  the  insured  must 
contain  all  variable  terms  of  the  contract 
between  the  company  and  the  insured  that 
will  be  in  effect  if  the  written  agreement  is 
disapproved. 

2.  Unit  Division 

In  lieu  of  the  definition  of  unit  contained 
in  subsection  l.(tt)  of  the  Basic  Provisions 
(§  457.8),  a  unit  consists  of  all  growing 
locations  in  the  county  within  a  five  mile 
radius  of  the  named  insured  locations 
designated  on  your  nursery  plant  inventory 
summary.  Any  growing  location  more  than 
five  miles  from  any  other  growing  location, 
but  within  the  county,  may  be  designated  as 
a  separate  basic  unit  or  be  included  in  the 
closest  unit  listed  on  your  nursery  plant 
inventory  summary. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

Subsection  3.(c)  of  the  Basic  Provisions 
(§  457.8)  is  not  applicable  to  the  Nursery 
Crop  Provisions. 

4.  Contract  Changes 

The  contract  change  date  is  June  30 
preceding  the  crop  year  (see  the  provisions 
of  section  4  (Contract  Changes)  of  the  Basic 
Provisions  (§457.8)). 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  subsection  2.(f)  of  the 
Basic  Provisions  (§457.8),  the  cancellation 


and  termination  dates  are  September  30 
preceding  the  crop  year. 

6.  Nursery  Plant  Inventory  Summary 

(a)  For  the  purposes  of  the  provisions  of 
section  6  (Report  of  Acreage)  of  the  Basic 
Provisions  (§  457.8),  the  term  'acreage' 
means  "nursery  plant  inventory." 

(b)  Your  annual  nursery  plant  inventory 
summary  will  be  used  to  determine  your 
premium  and  the  amount  of  insurance  for 
each  unit.  If  you  do  not  submit  the  summary 
by  the  reporting  date,  we  may  elect  to 
determine  the  nursery  plant  inventory  for 
each  unit  or  we  may  deny  liability  on  any 
unit.  Errors  in  rejxjrting  units  may  be 
corrected  by  us  at  the  time  of  loss 
adjustment. 

(c)  You  must  submit  a  nursery  pla^t 
inventory  summary  to  us  on  or  before 
September  30  preceding  the  crop  year.  This 
summary  must  include,  by  unit  and  by 
month  for  each  tvpe  of  plant  in  the  inventon*. 
the: 

(1)  Container  sizes; 

(2)  Number  of  plants; 

(3)  Wholesale  price  for  each  month  of  the 
crop  year:  and 

(4)  Your  share. 

If  your  inventory  will  change  within  a 
specific  month,  report  the  largest  inventorv 
that  you  will  have  for  that  month. 

(d)  With  our  consent,  you  may  revise  vour 
nursery  plant  inventory  summary  to  correct 
or  change  the  value  of  the  insurable 
inventory  caused  by  a  quantity  change  if  the 
amount  of  the  revision  is  at  least  10  percent 
of  the  highest  monthly  market  value  reported 
on  the  nursery  plant  inventor)'  summarj^  or 
525,000,  whichever  is  smaller.  You  may  not 
revise  your  nursery  plant  inventory  summary- 
after  the  sales  closing  date  to  add  plants  not 
listed  on  the  Nursery  Eligible  Plant  Listing. 

If  you  wish  to  revise  the  nursery-  plant 
inventory  summary,  you  must  notify  us  in 
writing  at  least  14  days  before  a  change  in 
inventory  value.  We  must  inspect  and  accept 
the  nursery  before  insurance  attaches  on  any 
proposed  increase  in  inventory  if: 

(1)  The  storage  facilities  have  changed  in 
any  way  since  our  previous  inspection;  or 

(2)  The  revision  includes  plants  that  have 
specific  over-wintering  storage  requirements 
and  that  were  not  previously  reported  on 
your  nursery  plant  inventory  summary. 

(e)  Insurable  plants  that  are  not  reported  on 
your  nursery  plant  inventory  summary  will 
not  be  insured,  but  the  value  of  such  plants 
after  a  loss  will  be  included  as  production  tu 
count.  Such  unreported  inventory  may 
reduce  the  amount  of  any  indemnity  payable 
to  you. 

(f)  You  must  designate  separately  any  plant 
inventory  that  is  not  insurable. 

(g)  Subsection  6.(0  of  the  Basic  Provisions 
(§  457.8)  is  not  applicable  to  the  Nursery 
Crop  Provisions. 

7.  Annual  Premium 

We  will  determine  your  premium  as 
follows: 

(a)  The  annual  premium  for  each  unit  will 
be  calculated  by: 

(1)  Multiplying  the  number  of  each  type  of 
plant  and  size  container  designated  on  your 
nursery  plant  inventory  summary  for  each 
month  oy  prices  for  that  type  and  container 
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size  shown  on  your  wholesale  price  list,  less 
the  maximum  discount  granted  to  any  buyer: 

(2)  Adding  the  results  of  step  1,  for  each 
month; 

(3)  Multiplying  the  highest  monthly  market 
value  for  the  crop  year  by  the  percentage  for 
the  coverage  level  you  have  elected; 

(4)  Multiplying  the  product  obtained  in  (3) 
above  by  the  appropriate  premium  rate  for 
each  appropriate  plant  classification  listed  on 
the  actuarial  table;  and 

(5)  Multiplying  the  product  obtained  in  (4) 
above  by  your  share. 

(b)  The  annual  premium  will  be  earned  in 
full  when  insurance  attaches.  It  is  due  and 
payable  as  follows: 

(1)  Forty  percent  (40%)  on  the  later  of 
September  30  preceding  each  crop  year  or  the 
date  we  accept  the  inventory  for  insurance: 

(2)  Thirty  percent  (30%)  on  January  1  of 
the  crop  year;  and 

(3)  Thirty  percent  (30%)  on  April  1  of  the 
crop  year. 

(c)  Additional  premium  earned  from  an 
increase  in  the  nursery  plant  inventory 
summary  is  due  and  payable  when  the 
revised  nursery  plant  inventory  summary  is 
approved  by  us. 

(d)  Premium  will  not  be  reduced  due  to  a 
decrease  in  the  nursery  plant  inventory 
summary,  unless  such  decrease  results  from 
the  deletion  of  uninsurable  inventory  from 
the  summary  that  was  erroneously  reported 
as  insurable. 

8.  Insured  Plants 

(a)  In  lieu  of  the  provisions  of  section  8 
(Insured  Crop)  of  the  Basic  Provisions 
(§457  8).  the  insured  nursery  plant  inventory 
will  be  all  nurser>'  plants  in  the  county 
reported  by  you  or  determined  by  us  for 
which  an  application  is  accepted,  for  which 
a  premium  rate  is  provided  by  the  actuarial 
table,  and  that: 

(1)  Are  grown  under  an  inigatod  practice 
for  which  you  have  adequate  facilities  and 
water  at  the  time  coverage  begins  in  order  to 
carry  out  a  good  irrigation  practice; 

(2)  Are  classified  as  woody,  herbaceous,  or 
foliage  landscape  plants; 

(3)  Do  not  include  plants  that  produce 
edible  berries,  fruits  or  nuts; 

(4)  Are  grown  in  standard  nurserv- 
containers  (not  planted  in  the  ground),  at 
least  three  (3)  inches  across  the  smallest 
dimension  unless  a  written  agreement  is 
extended  allowing  a  smaller  container; 

(5)  Are  initially  inspected  by  us  and 
determined  to  be  acceptable; 

(6)  Are  listed  on  the  Nursery  Eligible  Plant 
Listing  unless  a  written  agreement  provides 
otherwise; 

(7)  Are  not  stock  plants; 

(8)  Are  grown  in  accordance  with  the 
production  practices  for  which  premium 
rates  have  been  established;  and 

(9)  Meet  the  "mandatory"  or 
"recommended"  storage  requirements  unless 
you  have  signed  the  Frost.  Freeze,  and  Cold 
Da.Tiage  Exclusion  Option  for  those  nursery 
plants. 

(b)  The  provisions  of  section  9  of  the  Basic 
Provisions  (§  457.8)  are  not  applicable  to  the 
Nursery  Crop  Provisions. 

9f  Insurance  Period 

In  lieu  of  the  provisions  of  section  11 
(Insurance  Period)  of  the  Basic  Provisions 


(§  457.8),  coverage  begins  on  each  unit  or  part 
of  a  unit  the  later  of  October  1  or  the  date 
we  accept  the  inventory  for  insurance, 
jjrovidcd  at  least  40  percent  (40%)  of  the 
annual  premium  is  paid  by  the  date  specified 
in  paragraph  7.(b)(l).  Coverage  will  not 
attach  for  plant  inventory  added  due  to  a 
revised  nursery  plant  inventory  summary 
until  any  additional  premium  is  paid  in  full. 
Insurance  ends  for  each  unit  at  the  earliest 
of: 

(a)  The  date  all  plant  inventory  within  the 
unit  is  sold  or  otherwise  removed  unless  that 
inventory  is  replaced  and  additional  earned 
premium  is  paid.  (If  a  portion  of  the  plants 
are  sold  or  otherwise  removed  from 
inventory'  and  are  not  replaced,  insurance 
ends  only  on  that  part  of  the  unit); 

(b)  The  date  of  final  adjustment  of  the  loss 
on  the  unit;  or 

(c)  September  30  of  the  crop  year. 

10.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§  457.8).  insurance  is  provided 
for  unavoidable  damage  caused  only  by  the  , 
following  causes  of  loss  which  occur  within 
the  insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire; 

(3)  Inse<5ts,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(4)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 

(5)  Wildlife; 

(6)  Earthquake; 

(7)  Volcanic  eruption; 

(8)  Failure  of  the  irrigation  water  supply, 
due  to  an  unavoidable  cause  of  loss  occurring 
within  the  insurance  period;  or 

(9)  Failure  or  breakdown  of  frost/freeze 
protection  equipment  or  facilities  due  to 
direct  damage  to  such  equipment  or  facilities 
from  an  insurable  cause  of  loss,  provided  the 
insured  nursery  plants  are  damaged  by 
freezing  temperatures  within  72  hours  after 
the  failure  of  such  equipment  or  facilities  and 
repair  or  replacement  was  not  possible 
between  the  time  of  failure  or  breakdown  and 
the  time  the  freezing  temperatures  occurred. 

(b)  In  addition  to  the  causes  of  loss  not 
insured  against  under  section  12  (Causes  of 
Loss)  of  the  Basic  Provisions  (§457.8),  we  do 
not  insure  against  any  loss  caused  by: 

(1)  Brownout; 

(2)  Failure  of  the  power  supply  unless  such 
failure  is  due  to  an  insurable  cause  of  loss; 

(3)  The  inability  to  market  the  nursery 
plant-s  as  a  direct  result  of  quarantine, 
boycott,  or  refusal  of  a  buyer  to  accept 
production; 

(4)  Fire,  where  weeds  and  other  forms  of 
undergrowth  in  the  vicinity  of  the  building 
and  on  your  property  have  not  been 
controlled;  or 

(5)  Collapse  or  failure  of  buildings  or 
structures  unless  due  to  an  insured  cause  of 
loss. 

11.  Duties  in  the  Event  of  Damage  or  Loss 

(a)  In  addition  to  your  duties  contained 
under  section  14  (Duties  in  the  Event  of 
Damage  or  Loss)  of  the  Basic  Provisions 
(§457.8).  you  must: 


(1)  Obtain  our  written  consent  prior  to: 
(i)  Destroying,  selling  or  otherwise 

disposing  of  any  plant  inventory  that  is 
damaged;  or 

(ii)  Changing  or  discontinuing  your  normal 
growing  practices  with  respect  to  care  and 
maintenance  of  the  insured  plant  inventorj'. 

(2)  Upon  our  request,  provide  complete 
copies  of  your  nursery  plant  inventory 
wholesale  price  list  for  the  12  month  period 
immediately  preceding  the  loss  and  your 
marketing  records  including  plant  shipping 
invoices  for  the  same  period. 

(b)  In  addition  to  subsection  14. (c)  of  the 
Basic  Provisions  (§  457.8),  you  must  submit 
a  claim  for  indemnity  to  us  on  our  form,  not 
later  than  60  days  after  the  earliest  of: 

(1)  Your  loss;  or 

(2)  The  end  of  the  insurance  period. 

12.  Settlement  of  Claim 

(a)  The  indemnity  will  be  the  amount 
calculated  by  us  for  each  unit  as  follows; 

(1)  Subtracting  field  market  value  B  from 
the  lesser  of  field  market  value  A  or  the 
highest  monthly  market  value  for  the  unit 
njported  on  the  nursery  plant  inventory 
summary  to  determine  the  total  amount  of 
loss; 

(2)  Subtracting  therefrom  the  monthly  loss 
deductible  (not  to  exceed  the  remaining 
annual  loss  deductible);  and 

(3)  Multiplying  the  result  of  (2)  above  by 
your  share. 

(b)  Individual  insured  losses  occurring  on 
the  same  unit  during  the  crop  year  may  be 
accumulated  if  each  loss  is  reported  and 
valued  by  us  to  satisfy'  the  annual  loss 
deductible.  Paragraph  12. (a)(2)  will  not  apply 
to  any  subsequent  individual  loss 
determinations  when  the  total  amount  of 
accumulated  monthly  loss  deductibles  is 
equal  to  or  greater  than  the  annual  loss 
deductible.  Total  indemnities  for  a  unit  will 
not  exceed  the  amount  of  insurance  for  the 
unit. 

(c)  The  value  of  any  insured  plant 
inventory  may  be  determined  on  the  basis  of 
our  appraisals  conducted  after  the  end  of  the 
insurance  period. 

§457.115    Nursery  Frost,  Freeze,  and  Cold 
Damage  Exclusion  Option. 

This  is  not  a  continuous  option. 
Application  for  this  option  must  be 
made  on  or  before  the  sales  closing  date 
for  each  crop  year  this  Option  is  to  be 
in  effect  (see  exception  in  item  2  below). 

Insured's  Name   . 

Address     

Contract  Number    

Identification  Number   

SSN/EIN Tax  I.D. 


Crop  Year 


Unit  Number 


Hardiness  Zone 


For  the  crop  year  designated  above, 
the  Nursery  Crop  Provisions  (§457.114) 
are  amended  in  accordance  with  the 
following  terms  and  conditions: 

1.  You  must  have  the  Common  Crop 
Insurance  Policy  Basic  Provisions  and 
Nurser>'  Crop  Provisions  in  force. 

2.  This  option  must  be  submitted  to 
us  on  or  before  the  final  date  for 
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a(  cepting  applications  for  the  crop  year 
iiH  which  you  wish  to  insure  your 
n«irser\'  plant  inventory  under  this 
option.  If  the  provisions  of  paragraph 
6. (d)(2)  of  the  Nursery  Crop  Provisions 
ajlply,  we  may  accept  this  option  after 
the  sales  closing  date,  or  we  may  allow 
additional  plants  to  be  added  to  this 
ojition  after  such  date. 

J3.  Executing  this  option  does  not 
reduce  the  premium  rate  for  nursery 
crpp  insurance. 

4.  All  provisions  of  the  Basic 
Provisions  (§457.8)  and  Nursery  Crop 
Provisions  (§457.114)  not  in  conflict 
with  this  option  are  applicable. 

fi.  Upon  execution  of  this  option,  the 
lowing  plant  varieties  will  not  have 
frost,  freeze,  or  cold  damage  coverage  on 
this  unit  because  the  mandatory  (Risk 
Group  A)  or  recommended  (Risk  Group 
B)  over-wintering  requirements  will  not 
be  met. 


Scientific 
name 


Dale 


Common 
name 


Over-winfer- 
ing  require- 
ments to  be 
excluded 


I  isured's  Signature 


Insurance  Company  Representative's 

Signature  and  Code  Number 
Da^ 

— U . 

Done  in  Washington.  HC,  on  January  23. 
19g$. 

Ke^eth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 
Corporation. 

IFr!  Doc.  95-2057  Filed  1-26-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CG001 -85-002] 
RIN2115-AE47 

Drawbridge  Operation  Regulations; 
New  Rochelle  Hart>or,  NY 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 
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SUMMARY:  The  Coast  Guard  is 
considering  a  change  to  the  regulations 
governing  the  Glen  Island  Bridge  over 
New  Rochelle  Harbor  at  mile  0.8  in  New 
Rochelle,  New  York.  This  change  to  the 
regulations  will  allow  the  bridge  owner 
to  reduce  the  number  of  hours  in  a  day 
that  the  bridge  is  manned  by 
draw-tenders  and  opened  on  signal.  This 
change  is  proposed  because  there  have 
been  few  requests  for  bridge  openings 
during  the  time  periods  at  issue,  i.e., 
from  1  May  through  31  October,  12 
midnight  to  8  a.m..  and  from  1 
November  through  30  April.  8  p.m.  to  8 
a.m. 

DATES:  Comments  must  be  received  on 
or  before  March  28,  1995. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (obr),  First  Coast  Guard 
District.  Building  135A.  Governors 
Island.  New  York.  10004-5073,  or  may 
be  hand-delivered  to  the  same  address 
between  7  a.m.  and  4  p.m..  Monday 
through  Friday,  except  federal  holidavs. 
The  telephone  number  is  (212)  668- 
7170.  The  comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  and  copying  by  appointment 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sylvia  Bowens,  Project  Manager, 
Bridge  Branch,  (212)  668-7170. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Conunents 

The  Coa.st  Guard  encourages 
interested  persons  to  participate  in  this 
-rulemaking  by  submitting  written  views, 
comments,  data,  or  arguments.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
rulemaking  (CGDOl-95-002),  the 
specific  section  of  the  proposal  to  which 
each  comment  applies,  and  given 
reasons  for  each  comment.  The  Coast 
Guard  requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  no  larger  than  8V/'  by 
1 1  ',  suitable  for  copying  and  electronic 
filing.  If  that  is  not  practical,  a  second 
copy  of  any  bound  material  is  requested. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  post  card  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period,  and  may  change  this  proposal  in 
light  of  comments  received.  The  Coast 
Guard  plans  no  public  hearing.  Persons 
may  request  a  public  hearing  by  writing 
to  Commander  (obr).  First  Coast  Guard 
District  at  the  address  listed  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  If  the  Coast  Guard 
determines  that  the  opportunity  for  oral 


presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  lime  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
John  W.  McDonald.  Bridge  Management 
Specialist.  Bridge  Branch,  and  LCDR 
Samuel  R.  Watkins.  Project  Counsel. 
District  Legal  Office. 

Background  and  Purpose 

The  Glen  Island  Bridge  spans  New 
Rochelle  Harbor,  New  York.  It  was  built 
in  1929  and  has  a  vertical  clearant.e  of 
l3'  above  mean  high  water  (MHW)  and 
a  vertical  clearance  of  20'  above  mean 
low  water  (MLVV).  Glen  Island  Bridge 
logs  for  1990  tallied  only  fifty-two  (52) 
openings  during  the  periods  relevant  to 
this  proposed  rule:  forty-five  (45)  from 
July  to  October,  between  12  midnight 
and  8  a.m.;  and  seven  (7)  during 
November  and  December,  between  8 
p.m.  and  8  a.m.  Bridge  openings  for 
1991  totaled  only  fifty-one  (51)  during 
the  relevant  periods;  forty-five  (45)  from 
May  to  July,  between  12  midnight  and 
8  a.m.;  and  six  (6)  from  Januarv  to  April, 
between  8  p.m.  and  8  a.m.  In  1992  there 
were  only  twenty  (20)  openings  during 
the  relevant  periods:  fourteen  (14)  for 
the  month  of  October,  between  12 
midnight  and  8  a.m.;  and  six  (6)  during 
November  and  December.  lx>tween  8 
p.m.  and  8  a.m.  Bridge  logs  for  1993 
tallied  only  eighty-two  (82)  bridge 
openings  during  the  relevant  periods: 
seventy-seven  (77)  from  May  to 
September,  between  12  midnight  and  8 
a.m.;  and  five  (5)  fix)m  January  to  April, 
between  8  p.m.  and  8  a.m.  The  bridge 
owner  was  not  able  to  provide  bridge 
logs  from  September  21, 1991  through 
September  23.  1992  because  they  were 
damaged  by  water  during  a  storm  in 
December.  1992. 

The  present  operating  regulations 
require  the  Glen  Island  Bridge  to  open 
on  signal  at  all  times.  The  proposed 
regulations  would  allow  the  bridge  to 
remain  closed  from  1  May  through  31 
October,  between  12  midnight  and  H 
a.m..  and  from  1  November  through  30 
April,  between  8  p.m.  and  8  a.m.  These 
closed  periods  will  relieve  the  bridge 
owner  from  the  unnecessary  burden  of 
having  the  bridge  manned  with 
drawtenders  at  all  times. 

Discussion  of  Proposed  Amendments 

The  bridge  owner.  Westchester 
County,  requested  a  change  to  the 
present  general  operating  regulations 
which  require  the  bridge  to  open  on 
signal  at  all  times.  It  is  proposed  that  33 
CFR  1 17.802  be  added  to  provide  that 
the  Glen  Island  Bridge  need  not  open 
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trom  1  May  through  31  October, 
between  12  midnight  and  8  a.m..  and 
from  1  November  through  30  April, 
between  8  p.m.  to  8  a.m.  At  all  other 
times  the  bridge  will  open  on  signal. 
TJiis  change  to  the  regulations  is  being 
proposed  due  to  infrequent  request  for 
openings  during  the  above  time  periods 
and  will  relieve  the  bridge  owner  of  the 
burden  of  having  personnel  at  the  bridge 
at  all  times. 

Kt:»uIatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
E\e<:utive  Order  12866.  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
bv  the  Office  of  Management  and 
Hiidget  under  that  order.  It  is  not 
sifiiiincant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Tran.sportation  (DOT)  (44  FR  11040: 
Fcbniary  26. 1979).  The  Coast  CJuard 
expects  the  economic  impact  to  lie  so 
niinimal  that  a  full  Regulatory 
Kvaiuation.  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
rK)T,  is  unnecessary.  This  conclusion  is 
based  on  the  fact  that  the  regulation  will 
iiol  prevent  mariners  from  transiting  the 
bridge.  It  will  only  require  that  mariners 
p!,in  their  transits. 

.Sm^U  Entities 

Tiicler  the  Regulatory  Flexibility  Act 
(-)  U.S.C.  601  etseq.).  the  Coast  Guard 
must  consider  whether  this  action  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
•Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  fields  and 
tliat  otherwise  qualify  as  "small 
business  concerns"  under  Section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Because  of  the  reasons  discussed  in  the 
Regulatory  Evaluation  above,  the  Ct)ast 
Guard  certifies  under  5  U.S.C.  60,=j(b) 
that  this  action,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  .small  entities. 

Collection  of  Infomiation 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3.'i(ll  Hi  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  it  has 
"  determined  that  this  proposed 
regulation  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 


Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.e(32)(e)  of  Commandant 
Instruction  M16475.1B,  this  propo.sal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  DSC.  499:  49  CFR  t.46;  .ti 
Cf'K  l.()5-l(g):  section  117.255  also  issued 
under  t!io  authority  of  I'ub.  L.  102-587,  lOb 
Slat.  5039. 

2.  Section  1 17.802  is  added  to  read  as 
follows: 

§  1 17.802    New  Rochelle  Harbor. 

(a)  The  draw  of  the  Glen  Island 
Bridge,  mile  0.8  over  New  Rochelle 
Harbor,  .shall  open  on  signal,  except  as 
follows: 

(1)  The  draw  need  not  open  from  1 
May  through  31  October,  between  12 
midnight  and  8  a.m. 

(2)  The  draw  need  not  open  from  1 
November  through  30  April,  between  fi 
p.m.  and  8  a.m. 

(b)  The  owners  of  the  bridge  shall 
provide,  and  keep  in  good  legible 
condition,  clearance  gauges  for  each 
draw  with  figures  not  less  than  twelve 
(12)  inches  high,  designed,  installed  and 
maintained  according  to  the  provisions 
of  §  118.160  of  this  chapter. 

Dated:  January  17.1995. 
R.R.  Clark. 

Captain.  U.S.  Coast  Guard.  Artinfi 
Cominnndnr.  First  Const  Guard  District. 
|FK  Doc.  95-2090  Filed  1-26-95:  8:45  am] 

BILLING  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51,  52,  60,  61,  and  64 

(FRL-5147-3J 

Enhanced  Monitoring  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule;  notice  of 
conuuent  period  extension. 

SUMMARY:  This  document  extends  until 
February  3.  1995  the  public  conuuent 
period  on  a  limited  number  of  specific 
issues  concerning  the  proposed 
Enhanced  Monitoring  Program,  40  CFR 
parts  51,  52.  60.  61,  and  64.  The 
proposal  was  published  on  October  22. 
1993  (58  FR  54648).  On  December  2«, 

1994,  the  public  comment  period  was 
reopened  to  solicit  comment  on  a 
limited  number  of  specific  issues  (59  FR 
66844).  At  tlie  request  of  several 
coinmenters,  EPA  is  extending  the 
conuuent  period  for  an  additional  seven 
days.  The  extension  is  limited  to  this 
short  period  because  the  enhanced 
monitoring  rulemaking  is  suhjec  t  to  a 
court-ordered  deadline  of  April  30. 

1995,  established  by  a  consent  d'cree  in 
Sierra  Club  v.  Browner.  No.  93-0124 
(NHIKD.D.C).  The  extension  oi  the 
public  comment  period  is  limited  to  llu' 
issues  identified  in  the  notice  published 
December  28, 1994. 

In  addition,  the  EPA  encournges 
public  commeat  on  the  Enhanced 
Monitoring  Reference  Document  and  the 
associated  Data  Quality  Objectives 
(DQO)  process  referenced  in  the  notice 
published  December  28.  1994  (see  59  FK 
66844.  66846).  not  only  during  this 
public  comment  period  hut  afterwards 
as  well.  In  this  manner,  the  Enhanced 
Monitoring  Reference  Document  can  be 
updated  on  a  regular  basis. 

DATES:  Comments  on  the  limited 
nun;ber  of  specific  issues  identified  in 
the  December  28,  1994  notice  nuist  be 
retxMved  by  February  3, 1995. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate,  if  possible)  to:  EPA  Air 
Docket  (6102).  Attention:  Docket  No'.  A- 
91-52.  Room  M-1500.  Waterside  Mall. 
401  M  Street  S\V.  Washington.  DC 
20460.  Docket:  Supporting  iidormation 
used  in  developing  the  proposed 
regulations  is  contained  in  Docket  No. 
A-91-52.  This  docket  is  available  for 
public  inspection  and  copying  between 
8  a.m.  and  5:30  p.m.  Monday  through 
Friday,  excluding  government  holidays, 
and  is  located  at  EPA  Air  Docket  (Giri2). 
Room  M-1500,  Waterside  Mall.  401  M 
Street  SW.  Washington.  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Throwe.  U.S.  Environmental 
Protection  Agency,  Office  of 
Enforcement  and  Compliance 
Assurance,  Manufacturing.  Energy  and 
Transportation  Division,  at  (202)  564- 
7013. 


Federal  Register  /  Vol.  60.  No.  18  /  Friday.  January  27.  1995  /  Proposed  Rules 


5345 


Dated:  January  25, 1995. 
!  Iteven  A.  Herman, 

J  \ysistant  Administrator  for  Enforcement  and 

i  Compliance  Assurance. 

(RR  Doc.  95-2158  Filed  1-26-95:  8:45  ami 

i  ILLING  CODE  656a-60-P 


40  CFR  Part  52 

1IT23-1 -6402b;  FRL-5128-2] 
i)proval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Montana;  Stste  Implementation  Plan 
for  East  Helena  SO;  Nonattainment 

AGENCY:  Environmental  Protection 
gency  (EPA). 

ICTION:  Propcsed  rule. 


"' 

5 


SiUMMARY:  EPA  proposes  to  fully 
approve  the  State  implementation  plan 
(SIP)  suhm.tted  by  the  State  of  Montana 
t()  achieve  attainment  of  the  primary 
^)ational  Ambient  Air  Qualitv  Standards 
(NAAQS)  for  sulfur  dioxide  (SOj).  The 
S3P  was  submitted  by  Montana  to  satisfy 
certain  federal  requirements  for  an 
approvable  nonattainment  area  SO;  SIP 
f()r  East  Helena.  In  the  Final  Rules 
Section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision,  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
nfcmcontroversial  revision  amendment 
aiid  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
ccimments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
pioposed  rule.  EPA  will  not  institute  a 
.seqond  comment  period  on  this  action. 
Aiy  parties  interested  in  commenting 
cii  this  action  should  do  so  at  this  time. 
D/iTES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  February 
2;. 1995. 

AtJDRESSES:  Written  comments  should 
ha  Bddre.ssed  to  Meredith  A.  Bond  at  the 
EPa  Regional  Office  listed  below. 
Ccipies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations:  U.S. 
Eilvironmental  Protection  Agency. 
Region  VIII.  Air  Programs  Branch 
(sART-AP),  999  18th  Street,  Suite  500, 
Denver,  Colorado  80202-2405;  and 
Mpntana  Department  of  Health  and 
Environmental  Sciences,  Air  Quality 
Bureau,  836  Front  Street,  P.O  Box  ' 
2nn901,  Helena.  Montana  59620-0901. 


FOR  FURTHER  INFORMATION  CONTACT: 
Meredith  Bond  at  (303)293-1764. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
notice  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  Protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  December  14,  1994. 
William  P.  Yellowtail. 
Hegional  Administrator. 
jFR  Doc.  95-2018  Filed  1-26-95:  8:45  umj 
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40  CFR  Part  52 

[IL105-1-6841b;  FRL-5139-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposes  to  approve  the  State 
Implementation  Plan  (SIP)  revision 
request  submitted  by  the  State  of  Illinois 
on  October  25,  1994,  for  the  purpose  of 
requiring  the  installation  of  pressure/ 
vacuum  (P/V)  relief  valves  on  storage 
tank  vent  pipes  at  certain  gasoline 
dispensing  operations  in  the  Chicago 
and  Metro-East  St.  Louis  (Metro-East) 
ozone  nonattainment  areas.  In  the  final 
rules  section  of  this  Federal  Register. 
the  USEPA  is  approving  this  action  as 
a  direct  final  rule  without  prior  proposal 
because  USEPA  views  this  as  a 
noncontroversial  action  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
that  direct  final  rule,  no  further  activity 
is  contemplated  in  relation  to  this 
proposed  rule.  If  USEPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  the 
proposed  rule.  USEPA  will  not  institute 
a  second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  document  should  do  so  at  this 
time. 

DATES:  Comments  on  this  propo.sed  rule 
must  be  received  on  or  before  Februarv 
27,  1995. 


ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section, 
Regulation  Development  Branch  (ARl8- 
I).  U.S.  Environmental  Protection 
Agency.  Region  5,  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604. 
Copies  of  the  State  submittal  and 
USEPA 's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section,  Regulation  Development 
Branch  (AR18-J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard.  Chicago.  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACY: 
Francisco  Acevedo,  Regulation 
Development  Section.  Regulation 
Development  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agencv. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604,  (312)  886-6061 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  December  29.  1994. 
Valdas  V.  Adamku.s. 
neginnal  Administrator. 
jFR  Doc  95-2016  Filed  1-26-95:  8:45  ain| 

BILLING  CODE  6S60-6&-F 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Occupant  Crash  Protection;  Denial  of 
Petition  for  Rulemaking 

AGENCY:  National  Highwav  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for 
rulemaking. 


SUMMARY:  This  document  announces  the 
denial  of  a  petition  for  rulemaking 
submitted  by  the  Institute  for  Injurv 
Reduction  (IIR).  The  petitioner 
requested  "rulemaking  or  other  action" 
to  require  manufacturers  to  provide  a 
specific  warning  for  occupants  to  use 
lap  belts  in  new  vehicles  with  automatic 
safety  belts.  However,  under  a  new 
statutory  requirement.  autcm.itic  safetv 
belts  are  rapidly  being  replaced  t)y  the 
combination  ofair  bags  and  manual  lap/ 
shoulder  belts.  Hence,  the  agencv 
expects  any  safety  concerns  with 
automatic  safety  belts  to  become  moot. 
Therefore,  the  petition  is  denied. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Dan  Cohen,  Chief.  Oitii  e  of  Whicle 
Safety  Standards.  Natioral  Highway 
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Traffic  Safety  Administration,  400 
Seventh  Street.  SW.,  Washington.  DC 
20590.  Telephone:  (202)  366-2264. 
SUPPLEMENTARY  INFORMATION:  NHTSA 
received  a  petition  for  rulemaking  from 
the  Institute  for  Injury  Reduction  (IIR). 
The  petitioner  requested  "appropriate 
rulemaking  or  other  action  leading  to 
the  issuance*  *  *  of  a  lap-helt-use 
warning  requirement  covering  new 
vehicles  sold  in  the  United  States  and 
equipped  with  'automatic'  shoulder 
belts  in  any  position." 

IIR  argued  that  an  automatic 
shoulder/manual  lap  belt  restraint 
system  often  provides  less  protection  in 
a  crash  than  a  fully  manual  shoulder/lap 
belt  restraint  system.  According  to  the 
petitioner,  "a  significant  hazard  of  the 
former  system  is  the  overall  propensity 
for  ejection  due  to  the  non-use  of  the  lap 
belt  in  conjunction  with  the  automatic 
shoulder  belt."  The  petitioner  requested 
that  NHTSA  require  a  warning  that  an 
automatic  shoulder  belt  is  not  to  be  used 
without  a  lap  belt,  and  that  the  agency 
"develop  appropriate  minimum 
performance  standards  specifying 
warning  language  and  location,  or 
criteria." 

NHTSA  notes  that  it  previously 
responded  to  a  petition  for  rulemaking 
related  to  the  subject  of  non-use  of 
manual  lap  belts  in  conjunction  with 
automatic  shoulder  belts.  On  September 
9, 1993.  NHTSA  published  (58  FR 
47427)  a  notice  denying  a  petition 
requesting  that  a  warning  light  be 
required  to  indicate  when  lap  belts  in 
vehicles  with  automatic  safety  belts  are 
not  fastened.  That  petition  had  been 
submitted  bv  Mr.  Mark  Goodson. 

Like  IIR,  Mr.  Goodson  was  concerned 
that  if  the  person  using  an  automatic 
safety  belt  does  not  engage  the  lap  belt, 
the  benefits  of  a  three  point  restraint  are 
reduced,  and  the  person  risks  personal 
injury  should  a  collision  occur.  Mr. 
Goodson  recommended  the  addition  of 
a  warning  light  to  remind  users  to 
engage  the  lap  belt. 

In  denying  Mr.  Good.son's  petition. 
NHTSA  cited  the  fact  that  automatic 
belts  are  rapidly  being  replaced  by  the 
combination  of  air  bags  and  manual  lap/ 
shoulder  belts.  Under  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA).  all  passenger  cars  and 
light  trucks  must  provide  automatic 


crash  protection  by  means  of  air  bags, 
beginning  in  the  late  1990's. 

More  specifically,  as  explained  in 
NHTSA's  final  rule  implementing  that 
part  of  ISTEA.  at  least  95  percent  of 
each  manufacturer's  passenger  cars 
manufactured  on  or  after  September  1, 

1996  and  before  September  1, 1997  must 
be  equipped  with  an  air  bag  and  a 
manual  lap/shoulder  belt  at  both  the 
driver's  and  right  front  passenger's 
seating  position.  Every  passenger  car 
manufactured  on  or  after  September  1, 

1997  must  be  so  equipped.  The  same 
requirement  for  light  trucks  is  being 
phased  in  beginning  on  September  1. 
1997.  See  58  FR  46551.  September  2. 
1993. 

Prior  to  the  enactment  of  ISTEA. 
manufacturers  had  been  permitted 
under  Standard^o.  208,  Occupant 
Crash  Protection,  to  provide  automatic 
crash  protection  by  means  of  air  bags  or 
automatic  belts.  The  automatic  crash 
protection  requirements  for  cars  have 
been  in  effect  since  the  late  1980's;  the 
requirements  began  to  be  phased  in  for 
light  trucks  on  September  1. 1994. 

Manufacturers  are  in  fact  moving 
more  quickly  toward  providing  air  bags 
than  required  by  ISTEA.  Ninety-nine 
percent  of  model  year  1995  passenger 
cars  are  equipped  with  driver-side  air 
bags,  and  about  87  percent  are  also 
equipped  with  passenger-side  air  bags. 
Moreover,  in  meeting  the  automatic 
crash  protection  phase-in  requirements 
for  light  trucks,  manufacturers  are  going 
directly  to  air  bags  rather  than  taking  the 
interim  step  of  installing  automatic 
belts. 

In  the  notice  denying  Mr.  Goodson's 
petition,  NHTSA  stated  that  it  expects 
any  safety  concerns  with  two-point 
automatic  belts  to  become  moot  as 
automatic  belts  are  replaced  by  air  bags 
with  manual  lap/shoulder  belts.  The 
agency  indicated  that,  given  the  limited 
time  until  automatic  belts  are  replaced 
by  air  bags,  it  believes  that  any  problems 
can  be  addressed  by  public  education 
efforts.  NHTSA  noted  that  on  October  5. 
1992.  it  issued  a  news  release  stating 
that  "drivers  and  passengers  of  cars 
equipped  with  front-seat  automatic 
shoulder  belts  should  also  use  the 
manual  lap  belt  for  maximum 
protection."  The  agepcy  stated  that  it 
would  continue  to  periodically  remind 


consumers  of  the  need  to  wear  the 
manual  lap  belt  which  accompanies 
some  forms  of  automatic  belts. 

NHTSA  believes  that  the  same 
rationale  for  denying  Mr.  Goodson's 
petition  also  applies  to  the  IIR  petition. 
In  fact,  the  time  until  automatic  belts  are 
replaced  by  air  bags  is  even  more 
limited.  By  the  time  the  agency 
completed  any  rulemaking  to  require  a 
specific  warning,  it  is  unlikely  that  any 
vehicles  would  be  subject  to  the 
requirement.  Therefore,  such  a 
rulemaking  would  not  result  in  any 
safety  benefits.  Accordingly,  the  agency 
finds  that  there  is  not  a  reasonable 
possibility  that  the  requested  rule  would 
be  issued  at  the  conclusion  of  a 
rulemaking  proceeding. 

The  agency  continues  to  believe  that 
any  problems  in  this  area  can  be 
addressed  by  public  education  efforts. 
This  is  true  for  both  the  small  number 
of  new  vehicles  that  will  be  produced 
with  two-point  automatic  belts  and  for 
the  existing  vehicles  incorporating  this 
design.  NHTSA  notes  that  its  consumer 
information  pamphlet  entitled  "Safety 
Belts  Proper  Use"  includes  the 
following  statement: 

In  some  vehicles,  the  shoulder  l)clt  comes 
across  your  chest  automatically,  but  the  lap 
belt  must  be  buckled  manually.  If  your 
vehicle  has  a  manual  lap  belt,  it  must  be 
buckled  for  maximum  protection.  Use  the 
complete  system  the  manufacturer  installed 
in  your  vehicle  and  follow  the  instructions 
provided  in  the  owner's  manual. 

NHTSA  shares  IIR's  concern  about  the 
need  for  occupants  to  fully  utilize  the 
crash  protection  equipment  provided  by 
manufacturers,  whether  the  manual  lap 
belt  provided  with  some  automatic  belts 
or  the  manual  lap/shoulder  belts  being 
provided  with  air  bags.  The  agency  will 
continue  its  public  education  efforts  in 
these  areas. 

For  the  reasons  discussed  above,  the 
agency  is  denying  the  IIR  petition. 

Authority:  49  U.S.C.  30103  and  30162; 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  January  23. 1995. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  95-2116  Filed  1-26-95;  8:45  ami 
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CPARTMENT  OF  AGRICULTURE 


Ftorest  Service 

Environmental  Impact  Statement  Tor 
the  South  Lindenberg  Timber  Sale(s), 
Tpngass  National  Forest,  Alaska 

A)3ENCY:  USDA,  Forest  Service. 

ACTION:  Revised  Notice  of  Intent  to 
prepare  an  environmental  impact 
statement  (revises  previous  NOI,  page 
38557  in  the  7/19/93  Federal  Register). 


sjji 


JMI 


SjJMMARY:  The  proposed  action  is  to 
harvest  approximately  40  million  board 
feet  of  timber  and  build  the  associated 
road  system.  The  existing  Tonka  log 
■  irtansfer  facility  would  be  used.  The 
stjudy  area  is  located  southwest  of 
Petersburg,  Alaska,  on  Kupreanof 
Islland.  It  encompasses  approximately 
6^,000  acres  at  elevations  ranging  from 
s(  a  level  to  3,000  feet.  The  area  includes 
V3Us  437  and  439  and  portions  of  447 
and  448.  This  includes  townships  58, 
59,  60,  and  61  south,  and  ranges  77,  78, 
ai;id  79  east.  Copper  River  Meridian. 
Oi^TES:  Additional  comments 
concerning  the  proposal  to  harve.st 
tipober  in  the  South  Lindenberg  study 
a^ea  should  be  received  in  writing  by 
March  15,  1995.  Send  requests  for 
further  information  or  written 
comments  to  Jim  Thompson,  Planning 
Team  Leader,  USDA  Forest  Service.  P.O. 
Box  1328,  Petersburg,  AK,  99833  (907) 
772-3871. 

SUPPLEMENTARY  INFORMATION: 

1.  Purpose  and  Scope  of  the  Decision 

The  purpose  of  the  project  is  to 
piovide  approximately  40  million  board 
fept  of  timber  for  harvest  according  to 
direction  described  in  the  Tongass  Land 
Management  Plan,  to  meet  the  Federal 
obligation  to  make  timber  volume 
available  for  harvest  by  timber 
operators,  and  to  improve  the  timber 
productivity  of  the  project  area  by 
har\'esting  mature  stands  of  timber  and 


replacing  them  with  faster  growing 
stands  of  second-growth  timber. 

The  decision  to  be  made  is  whether  to 
make  timber  available  for  harvest  and 
improve  timber  productivity  in  the 
South  Lindenberg  Study  Area  while  also 
providing  a  combination  of  recreation, 
fish,  water,  and  wildlife  for  the  resource 
uses  of  society  now  and  into  the  future. 
This  decision  will  be  made  by  Abigail 
R.  Kimbell.  Forest  Supervisor  of  the 
Stikine  Area. 

If  timber  is  made  available  for  harvest', 
the  Forest  Supervisor  will  also  decide 
(a)  the  volume  of  timber  to  make 
available,  (b)  the  location  and  design  of 
the  timber  harvest  units  and  log  transfer 
facilities,  (c)  the  location  and  design  of 
associated  mainline  and  local  road 
corridors,  and  (d)  appropriate  mitigation 
measures  for  all  alternatives  in  the 
project  area. 

la.  Public  Involvement  Process 

A  public  scoping  letter  was  sent  to  all 
persons  who  indicated  an  interest  in  the 
project  by  responding  to  the  Stikine 
Area  Project  Schedule,  or  who 
otherwise  notified  the  Stikine  Area  that 
they  were  interested  in  the  South 
Lindenberg  Timber  Harvest  project. 
Public  meetings  were  held  to  gather 
additional  information  from  interested 
persons. 

lb.  Alternatives 

Alternatives  will  include  the  no 
action  alternative,  and  are  likely  to 
include  three  to  five  action  alternatives, 
all  of  which  will  harvest  approximatelv 
40  million  board  feet  of  timber.  The 
alternatives  will  vary  according  to  the 
location  of  units,  for  example  one 
alternative  may  spread  harvest  units 
evenly  through  the  study  area  while 
another  may  concentrate  the  harvest  in 
a  portion  of  the  study  area.  The  road 
sy.stems  will  vary  with  each  alternative 
accordingly. 

Jr.  Significant  Issues 

1.  Timber  Management.  How  will 
long-term  forest  health  and  productivity 
be  affected  by  harvesting  and  the 
specific  harvest  treatments  proposed  for 
the  South  Lindenberg  area? 

2.  Harvest  Economics.  Will  action 
alternatives  within  the  study  area 
include  timber  har\'est  that  is  profitable 
and  meet  economic  criteria  on  the 
Tongass  National  Forest? 

3.  Soils.  To  what  degree  will  soil 
erosion  and  sedimentation  increa.se  as  a 


result  of  harvest  activities  and  the 
construction  of  roads  in  the  South 
Lindenberg  area? 

4.  Watersheds.  To  what  degree  will 
timber  harvesting  affect  the  hydrologic 
balance  and  water  quality  of  streams  in 
the  South  Lindenberg  study  area? 

5.  Fisheries.  What  effects  will  timber 
harvest  and  road  construction  have  on 
habitats  used  by  trout  and  salmon? 

6.  Wildlife.  What  effects  will  timber 
harvest  and  related  activities  have  on 
wildlife  habitat? 

7.  Threatened  and  Endangered 
Species.  To  what  extent  will  harvesting 
and  road  construction  result  in  impacts 
to  any  populations  of  threatened  or 
endangered  species? 

8.  Biodiversity.  To  what  extent  will 
timber  harvesting  associated  with  the 
South  Lindenberg  Sale  affect  the 
biodiversity  and  old  growth  structure  of 
Kupreanof  Island? 

9.  Subsistence.  To  what  extent  will 
each  alternative  affect  subsistence 
resources  and  use  within  the  studv  area? 

10.  Recreation.  What  effect  will'each. 
alternative  have  on  recreational 
opportunities? 

11.  Visual  Appearance.  To  what 
extent  will  each  alternative  influence 
the  landscape  character  of  the  studv 
area,  and  to  what  extent  will  harvest 
designs  be  mitigated  to  protect  visual 
guality? 

2.  Expected  Time  for  Completion 

A  draft  Environmental  Impact 
Statement  is  projected  for  issuance 
approximately  March  1995.  Issuanceof 
the  Final  Environmental  Impact 
Statement  is  projected  for  August  1995. 

3.  Comments 

Interested  publics  are  invited  to 
comment. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  of  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  The  Forest  Servit;e 
believes,  at  this  early  stage,  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process. 

First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
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contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NBDC.  435  U.S.  519. 
553,  (1978). 

Also,  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  are  not  raised  until  after  completion 
of  the  final  environmental  impact 
statement  may  be  waived  or  dismissed 
bv  the  courts.  City  of  Angoon  v.  Model, 
803  f.2d  1016.  1022.  (9th  Cir.  1986)  and 
Wisconsin  Heritages.  Inc.,  v.  Harris.  490 
F.  Supp.  1334.  1338  (E.D.  Wis.  1980). 

Because  of  these  court  rulings,  it  is 
ver>'  important  that  those  interested  in 
this  proposed  action  participate  by  the 
close  of  the  Draft  EIS  comment  period 
so  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  actions, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discu.ssed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  responsible  official  for  the 
decision  is  Abigail  R.  Kimbell.  Stikine 
Area  Forest  Supervisor,  Petersburg, 
Alaska. 

Written  comments  and  suggestions 
concerning  the  analysis  and 
Environmental  Impact  Statement  should 
be  sent  to  Jim  Thompson,  ID  Team 
Leader,  PiO.  Box  1328,  Petersburg,  AK. 
99833, (907)  772-3871. 

Dated:  |anuar\'  12, 1995. 
Abigail  R.  Kimbell, 

Forest  Siipenisnr. 

jFR  Doc.  95-2027  Filed  1-26-95;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[A-357-809] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Small 
Diameter  Circular  Seamless  Cart>on 
and  Alloy  Steel  Standard,  Line,  and 
Pressure  Pipe  From  Argentina 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  27, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Darze  it    or  Kate  Johnson,  Office 
of  Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  202.30: 
telephone  (202)  482-6320  or  (202)  482- 
4929. 

Preliminary  Determination 

The  Department  of  Commerce  (the 
Department)  preliminarily  determines 
that  small  diameter  circular  seamless 
carbon  and  alloy  steel  standard,  line, 
and  pressure  pipe  (seamless  pipe)  from 
Argentina  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  notice  of  initiation  on  July 
13,  1994  (59  PR  37025,  July  20.  1994). 
the  following  events  have  occurred. 

On  July  18. 1994.  Siderca  Corporation 
of  Houston.  Texas,  an  importer  of  the 
subject  merchandise  from  Argentina, 
challenged  the  standing  of  petitioner  for 
a  considerable  portion  of  the  subject 
merchandise  on  the  ground  that 
petitioner  is  not  an  "interested  party." 
On  September  1,  1994,  Siderca 
submitted  a  letter  clarifying  its  July  18. 
1994,  submission. 

On  August  8, 1994,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  (USITC  Publication  2734. 
August  1994). 

On  August  19. 1994,  we  sent  a 
questionnaire  to  Siderca  S.A.I.C. 
(Siderca),  the  only  named  respondent  in 
this  investigation.  On  September  12, 
1994,  Siderca  informed  the  Department 
that  it  would  not  be  responding  to  the 
questionnaire. 

On  October  21  and  31, 1994, 
(respectively)  both  petitioner  and 
respondent  provided  comment  and 
rebuttal  on  the  issue  of  class  or  kind  of 


merchandise  '  in  response  to  the 
Department's  request  for  comments  in 
the  notice  of  initiation.  Petitioner 
submitted  additional  comments  on 
November  17, 1994. 

On  October  27,  1994,  the  Department 
received  a  request  from  petitioner  to 
postpone  the  preliminary  determination 
until  January  19. 1995.  On  November 
18. 1994.  we  published  in  the  Federal 
Register  (59  FR  59748).  a  notice 
announcing  the  postponement  of  the 
preliminary  determination  until  not 
later  than  January  19.  1995.  pursuant  to 
petitioner's  request,  in  accordance  with 
19  C.F.R.  353.15(c)  and  (d). 

Scope  of  Investigation 

For  purposes  of  this  investigation, 
seamless  pipes  are  seamless  carbon  and 
alloy  (other  than  stainless)  steel  pipes, 
of  circular  cross-section,  not  more  than 
114.3mm  (4.5  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
manufacturing  process  (hot-finished  or 
cold-drawn),  end  finish  (plain  end. 
bevelled  end,  upset  end,  threaded,  or 
threaded  and  coupled),  or  surface  finish. 
These  pipes  are  commonly  known  as 
standard  pipe,  line  pijie  or  pressure 
pipe,  depending  upon  the  application. 
They  may  also  be  used  in  structural 
applications. 

"The  seamless  pipes  subject  to  these 
investigations  are  currently  classifiable 
under  subheadings  7304.10.10.20, 
7304.10.50.20.  7304.31.60.50. 
7304.39.00.16.  7304.39.00.20. 
7304.39.00.24,  7304.39.00.28, 
7304.39.00.32,  7304.51.50.05, 
7304.51.50.60,  7304.59.60.00, 
7304.59.80.10,  7304.59.80.15. 
7304.59.80.20.  and  7304.59.80.25  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

The  following  information  further 
defines  the  scope  of  this  investigation, 
which  covers  pipes  meeting  the 
physical  parameters  described  above: 

Specifications.  Characteristics  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  American 


'  In  its  October  21. 1994,  submission,  respondent 
argued  that  the  .subject  meit:handisc  constitutes  two 
classes  or  kind  of  merchandise — less  than  or  equal 
tn  2  inches  and  greater  than  2  inches.  Ba>ed  on  this 
allegation,  it  contended  that  the  petitioner  lacked 
standing  to  initiate  an  investigation  with  regard  to 
seamless  pipe  and  lube  between  2 '/«  and  4.5  inches 
in  outside  diameter  because  it  does  not  produce 
such  merchandise.  (See  "Standing  '  section  of  this 
notice.) 
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Jbciety  for  Testing  and  Materials 
ASTM)  standard  A-106  may  be  used  in 
1  emperatures  of  up  to  1000  degrees 
i^hrenheit,  at  various  American  Society 
of  Mechanical  Engineers  (ASME)  code 
iitress  levels.  Alloy  pipes  made  to  ASTM 
jitandard  A-335  must  be  used  if 
I  emperatures  and  stress  levels  exceed 
1  hose  allowed  for  A-106  and  the  ASME 
codes.  Seamless  pressure  pipes  sold  in 
the  United  States  are  commonly 
jiroduced  to  the  ASTM  A-106  .standard. 

Seamless  standard  pipes  are  most 
(  ommoniy  produced  to  the  ASTM  A-53 
Specification  and  generally  are  not 
ihtended  for  high  temperature  service. 
They  are  intended  for  the  low 
oBmperature  and  pressure  conveyance  of 
ijvater.  steam,  natural  gas.  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
ralated  uses.  Standard  pipes  (depending 
00  type  and  code)  may  carry  liquids  at 
alevated  temperatures  but  must  not 
Exceed  relevant  ASME  code 
luirements. 

seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
ather  fiuids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

I  Seamless  pipes  are  commonly 
droduced  and  certified  to  meet  ASTM 
A-106.  ASTM  A-53  and  API  5L 
specifications.  Such  triple  certification 
of  pipes  is  common  because  ail  pipes 
rpeeting  the  stringent  A-106 
specification  necessarily  meet  the  API 
5L  and  ASTM  A-53  specifications. 
Pipes  meeting  the  API  5L  specification 
njecessarily  meet  the  ASTM  A-53 
specification.  However,  pipes  meeting 
tfce  A-53  or  API  5L  specifications  do  not 
necessarily  meet  the  A-106 
specification.  To  avoid  maintaining 
separate  production  runs  and  separate 
inventories,  manufacturers  triple  certify 
the  pipes.  Since  distributors  sell  the  vast 
majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
s<irvice  all  customers. 

The  primary-  application  of  ASTM  A- 
11)6  pressure  pipes  and  triple  certified 
pipes  is  in  pressure  piping  systems  by 
refineries,  petrochemical  plants  and 
c(iemical  plants.  Other  applications  are 
id  power  generation  plants  (eiectrical- 
fqSsil  fuel  or  nuclear),  and  in  some  oil 
fi^Id  uses  (on  shore  and  off  shore)  such 
a4  for  separator  lines,  gathering  lines 
ai^d  metering  runs.  A  minor  application 
of  this  product  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  These  applications 
cpn.stitute  the  majority  of  the  market  for 
thje  subject  seamless  pipes.  However,  A- 
106  pipes  may  be  used  in  some  boiler 
applications. 


The  scope  of  this  investigation 
includes  all  multiple-stenciled  seamless 
pipe  meeting  the  physical  parameters 
described  above  and  produced  to  one  of 
the  specifications  listed  above,  whether 
or  not  also  certified  to  a  non-covered 
specification.  Standard,  line  and 
pressure  applications  are  defining 
characteristics  of  the  scope  of  this 
investigation,  therefore,  seamless  pipes 
meeting  the  physical  description  above, 
but  not  produced  to  the  A-106,  A-53, 
or  API  5L  standards  shall  be  covered  if 
used  in  an  A-106,  A-335,  A-53,  or  API 
5L  application. 

For  example,  there  are  certain  other 
ASTM  spet.!ri..ations  of  pipe  which, 
because  of  o  t-rlapping  characteristics, 
could  potentially  be  used  in  A-106 
applications.  These  specifications 
include  A-162.  A-192.  A-210.  A-333. 
and  A-524.  When  such  pipes  are  used 
in  a  standard,  line  or  pressure  pipe 
application,  such  products  are  covered 
by  the  .scope  of  this  investigation. 

Specifically  excluded  from  this 
investigation  are  boiler  tubing, 
mechanical  tubing  and  oil  countrv' 
tubular  goods  except  when  used  in  a 
standard,  line  or  pressure  pipe 
application.  Also  e.xcluded  from  this 
investigation  are  redraw  hollows  for 
cold-drawing  when  used  in  the 
production  of  cold-drawTi  pipe  or  tube. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Scope  Issues 

In  our  notice  of  initiation  we 
identified  two  issues  which  we 
intended  to  consider  further.  The  first 
issue  was  whether  to  consider  end-use 
a  factor  in  defining  the  scope  of  these 
investigations.^  The  second  issue  was 
whether  the  seamless  pipe  subject  to 
this  investigation  constitutes  more  than 
one  class  or  kind  of  merchandise.  In 
addition  to  these  two  issues,  interested 
parties  have  raised  a  number  of  other 
issues  regarding  whether  certain 
products  should  be  excluded  from  the 
scope  of  this  investigation.  These  issues 
are  discussed  below. 

Regarding  the  end-use  issue, 
interested  parties  have  submitted 
arguments  about  whether  end-use 
should  be  maintained  as  a  scope 
criterion  in  tliis  investigation.  After 
carefully  considering  these  arguments. 
we  have  determined  that,  for  purposes 
of  this  preliminan'  determination,  we 
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-  Various  parties  in  this  investigation,  as  well  as 
in  thi!  concurrent  investigations  involving  the  same 
product  from  Argentina.  Italy,  and  Germany  have 
raised  issues  and  nude  arguments.  For  purposes  of 
simplicity  and  consistency  across  investigations,  we 
will  discuss  all  of  these  issii»?s  in  this  notice. 


will  continue  to  include  end-use  as  a 
scope  criterion.  We  agree  with 
petitioner  that  pipe  products  identified 
as  potential  substitutes  used  in  the  same 
applications  as  products  meeting  the 
requisite  ASTM  specifications  may  fall 
within  the  same  class  or  kind,  and 
within  the  scope  of  any  order  issued  in 
this  investigation.  However,  we  are  well 
aware  of  the  difficulties  involved  with 
requiring  end-use  certifications, 
particulariy  the  burdens  placed  on  the 
Department,  the  U.S.  Customs  Service, 
and  the  parties.  We  will  strive  to 
simplify  any  procedures  used  in  this 
regard.  We  will,  therefore,  carefully 
consider  any  comment  on  this  i^^sije  for 
purposes  of  our  final  determinancm. 
Regarding  the  class  or  kind  issue, 
although  respondents  propose  dividing 
the  scope  of  this  investigation  into  two 
classes  or  kinds  of  merchandise,  thev  do 
not  agree  on  the  merchandise 
characteristics  that  will  define  the  two 
classes.  The  respondent  in  this 
investigation  argues  that  the  scope 
should  be  divided  into  two  classes  or 
kinds  of  merchandise  based  on  size  The 
respondents  in  the  Brazilian  and 
German  investigations  argue  that  the 
scope  should  be  divided  into  two 
classes  or  kinds  based  on  the  material 
composition  of  the  pipe — carbon  versus 
alloy.  Petitioner  maintains  that  the 
subject  merchandi.se  constitutes  j^ingle 
class  or  kind. 

We  have  considered  the  class  or  kind 
comments  of  the  interested  parties  and 
have  analyzed  this  issue  based  on  the 
criteria  set  forth  by  the  Court  of 
International  Trade  in  Diversified 
Products  v.  United  States.  6  CIT  155, 
572  F.  Supp.  883  (1983).  These  criteria 
are  as  follows:  (1)  The  general  physical 
characteristics  of  the  merchandise;  (2) 
the  ultimate  use  of  the  merchandise:  (3) 
the  expectations  of  the  ultimate 
purchasers;  (4)  the  channels  of  trade; 
and  (5)  cost. 

We  note  that  certain  differences  exist 
between  the  physical  characteristics  of 
the  various  products  [eg.,  size, 
composition).  In  addition,  there  appear 
to  be  cost  differences  between  the 
various  products.  However,  the 
information  on  record  is  not  sufficient 
to  justify  dividing  the  class  or  kind  of 
merchandise.  The  record  on  ultimate 
u.se  of  the  merchandi-se  and  the 
expectations  of  the  ultimate  purchasers 
indicates  that  there  is  a  .strong 
possibility  that  there  may  be 
overlapping  uses  because  any  one  of  the 
various  products  in  question  may  be 
used  in  different  applications  (fg,,  line 
and  pressure  pipe).  Also,  based  upon 
the  evidence  currently  on  the  record,  we 
determine  that  the  similarities  in  the 
distribution  channels  used  for  each  of 
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the  proposed  classes  of  merchandise 
outweigh  any  differences  in  the 
distribution  channels. 

In  conclusion,  while  we  recognize 
that  certain  differences  exist  between 
the  products  in  the  propo.sed  class  or 
kind  of  merchandise,  we  find  that  the 
similarities  are  more  significant. 
Therefore,  for  purposes  of  this 
preliminary  determination,  we  will 
continue  to  consider  the  scope  as 
covering  one  class  or  kind  of 
merchandi.se.  This  preliminary  decision 
is  consistent  with  past  cases  concerning 
steel  pipe  products.  (See  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Circular  Welded  Nan- Alloy 
Steel  Pipe  From  Brazil  et.  al.,  57  PR 
42940,  September  17,  1992).  However,  a 
number  of  issues  with  respect  to  class 
or  kind  remain  to  be  clarified.  We  will 
provide  the  parties  with  another 
opportunity  to  submit  additional 
information  and  argument  for  the  final 
determination.  For  a  complete 
discussion  of  the  parties'  comments,  as 
well  as  the  Department's  analysis,  see 
memorandum  from  Gary  Taverman. 
Acting  Director,  Office  of  Antidumping 
Investigations  to  Barbara  Stafford, 
Deputy  Assistant  Secretary  for 
Investigations,  dated  January  19,  199.5. 

Regarding  the  additional  issues 
concerning  exclusion  of  certain 
prodilfts,  one  party  requests  that  the 
Department  specify  that  multiple- 
stencilled  seamless  pipe  stencilled  to 
non-subject  standards  is  not  covered. 
Furthermore,  this  party  argues  that  the 
scope  language  should  be  clarified  so 
that  it  specifically  states  that  only 
standard,  line,  and  pressure  pipe 
stencilled  to  the  ASTM  A-106,  ASTM 
A-53  or  API-5L  standards  are  included, 
and  that  we  clarify  the  meaning  of 
"mechanical  tubing."  In  addition,  this 
party  requests  that  the  Department 
e.xclude  unfinished  oil  country  tubular 
goods,  ASTM  A-519  pipe  (a  type  of 
mechanical  tubing)  and  mechanical  tube 
made  to  customer  specifications  from 
the  scope  of  this  invesHigation. 

Anotner  party  requests  that  the 
Department  specifically  exclude  hollow 
seamless  steel  products  produced  in 
non-pipe  sizes  (known  in  the  steel 
industry  as  tubes),  from  the  scope  of  this 
investigation. 

Because  we  currently  have 
insufficient  evidence  to  make  a 
determination  regarding  these  reque.sts. 
we  are  not  yet  in  a  position  to  address 
these  concerns.  Therefore,  for  purposes 
of  this  preliminary  determination,  we 
will  not  exclude  these  products  from  the 
scope  of  this  investigation.  Once  again, 
we  will  collect  additional  information 
and  consider  additional  argument  before 
the  final  determination. 


Period  of  Investigation 

The  period  of  investigation  is  January 
1, 1994  through  June  30, 1994. 

Standing 

Siderca  has  challenged  petitioners 
standing  with  respect  to  seamless  pipe 
and  tube  between  2Vn  and  4.5  inches  in 
outside  diameter.  An  interested  party  as 
defined,  inter  alia,  in  353.2(k)(3)  has 
standing  to  file  a  petition.  (See  19  C.F.R. 
353.12(a).)  Further,  section  353.2(k)(3) 
defines  an  interested  party  as  a  producer 
of  the  like  product.  In  this  investigation, 
the  ITC  has  determined  that  there  is  a 
single  like  product.  [See  USITC 
Publication  2734,  August  1^94  )  For 
purposes  of  determining  standing,  we 
have  preliminarily  accepted  the  ITC's 
determination  that  the  merchandise 
subject  to  this  investigation  constitutes 
a  single  like  product  consisting  of 
circular  seamless  carbon  and  alloy  steel 
standard,  line  and  pres.sure  pipe,  and 
tubes  not  more  than  4.5  inches  in 
outside  diameter,  and  including  redraw 
hollows  (See  USITC  Publication  2734  at 
18.)  Therefore,  because  petitioner  is  a 
producer  of  the  like  product,  we 
preliminarily  determine  that  the 
petitioner  has  standing. 

Best  Information  Available 

In  accordance  with  section  776(c)  of 
the  Act,  we  have  determined  that  the 
use  of  best  information  available  (BIA) 
is  appropriate  for  Siderca,  the  only 
named  respondent  in  this  investigation. 
On  September  12,  1994,  as  .stated  above, 
Siderca  notified  the  Department  that  it 
would  not  participate  in  this 
investigation.  Because  Siderca  refused 
to  answer  the  Department's 
questionnaire,  we  find  it  has  not 
cooperated  in  this  investigation. 

The  Department's  BIA  methodology 
for  uncooperative  respondents  is  to 
a.ssign  the  higher  of  the  highest  margin 
alleged  in  the  petition  or  the  highest  rate 
calculated  for  another  respondent. 
Accordingly,  because  there  are  no  other 
re.spondents  in  this  investigation,  as 
BIA,  we  are  assigning  the  highest 
margin  among  the  margins  alleged  in 
the  petition.  See  Antifriction  Bearings 
(Other  Than  Tapered  Holler  Bearings) 
and  Parts  Thereof  From  the  Federal 
Republic  of  Germany:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (56  FR  31692.  31704.  July  11, 
1991).  The  Department's  methodology 
for  assigning  BIA  has  been  upheld  by 
the  U.S.  Court  of  Appeals  of  the  Federal 
Cin;uit.  See  Allied  Signal  Aerospace  Co. 
v.  United  States.  996  F.2d  1185  (Fed. 
Cir.  1993);  see  also  Krupp  Stahl,  AG  et 
al.  V.  United  States.  822  F.  Supp.  789 
(CIT  1993). 


Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
(19  U.S.C.  1673b(d)(l))  of  the  Act,  we 
are  directing  the  U.S.  Customs  Service 
to  suspend  liquidation  of  all  entries  of 
seamless  pipe  from  Argentina,  as 
defined  in  the  "Scope  of  Investigation" 
section  of  this  notice,  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  margin 
amount  by  which  the  foreign  market 
value  of  the  subject  merchandise 
exceeds  the  United  States  price  as 
shown  below.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Manufacturer/producer/exponer 

Weighted 
average 
margin 
percent 

Siderca  S.A.I.C 

All  Others 

108.13 
108.13 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  imports  of  the 
subject  merchandise  are  materially 
injuring,  or  threaten  material  injury  to. 
the  U.S.  industry,  before  the  later  of  120 
days  after  the  date  of  the  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments 
must  be  submitted,  in  at  least  ten 
copies,  to  the  Assistant  Secretary'  for 
Import  Administration  no  later  than 
March  10,  1995.  and  rebuttal  briefs  no 
later  than  March  15,  1995.  In  addition, 
a  public  version  and  five  copies  should 
be  submitted  by  the  appropriate  date  if 
the  submission  contains  business 
proprietary  information.  In  accordance 
with  19  CFR  353.38(b),  we  will  hold  a 
public  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  Tentatively,  the  hearing 
will  be  held,  if  requested,  at  9:00  a.m. 
on  March  17,  1995.  at  the  U.S. 
Department  of  Commerce.  Room  1414, 
14th  Street  and  Constitution  Avenue 
NVV.,  Washington  DC  20230.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 


l )  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099  within  ten 
(fays  of  the  date  of  publication  of  this 
notice.  Requests  should  contain:  (1)  The 
party's  name,  address  and  telephone 
number.  (2)  the  number  of  participants; 
and  (3)  a  list  of  issues  to  be  discussed. 
I^  accordance  with  19  CFR  353.38fb). 
oral  presentation  will  be  limited  to 
arguments  raised  in  the  briefs. 

This  determination  is  published 
plursuant  to  section  733(1)  of  the  Act  (19 
U.S.C.  1673b(0)  and  19  CFR 
3^3. 15(a)(4). 

jDated:  January  19, 1995. 
Sisan  G.  Esserman, 
Aipsistant  Secretary  for  Import 
Administration. 

IIJR  Doc.  95-2107  Filed  1-26-95;  8:45  am] 
eiiJNG  CODE  S510-OS-P 


[A-351-«26] 

Notice  Of  Preliminary  Determination  of 
Sal  as  at  Less  Than  Fair  Value:  Small 
Diameter  Circular  Seamless  Carbon 
and  Alloy  Steel,  Standard,  Line  and 
Pressure  Pipe  From  Brazil 

AOENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  27. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irene  Darzenta  or  Fabian  Rivelis.  Office 
of  Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ayenue,  NW..  Washington,  DC  20230; 
telephone  (202)  482-6320  or  482-3853, 
respectively. 

PRELIMINARY  DETERMINATION:  The 
Department  of  Commerce  (the 
Department)  preliminarily  determines 
that  small  diameter  circular  seamless 
cait)on  and  alloy  steel,  standard,  line 
and  pressure  pipe  from  Brazil  (seamless 
pipe)  is  being  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
sei:tion  733  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  The  estimated 
margins  are  shovwi  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  notice  of  initiation  on  July 
13j.  1994  (59  FR  37025.  July  20. 1994), 
the  following  events  have  occurred. 

On  August  8. 1994.  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  (USITC  Publication  2734. 
August  1994). 

On  August  11, 1994,  we  sent  a  cable 
to  the  U.S.  Embassy  in  Brazil  requesting 
information  for  purposes  of  respondent 
selection.  Based  on  the  information 
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provided  by  the  Embassy,  as  well  as  by 
petitioner,  we  identified  as  the  two 
producers  of  subject  merchandise  in 
Brazil  Mannesmann  S.A.  and  NCS 
Siderurgica.  On  August  19, 1994.  we 
named  Mannesmann  S.A.  (MSA)  as  a 
mandatory  respondent  in  this 
investigation  and  issued  to  it  an 
antidumping  questionnaire.  Also  on  the 
same  date,  we  sent  an  antidumping 
survey  to  NCS  Siderurgica  in  order  to 
determine  whether  it  should  be  required 
to  respond  to  a  full  questionnaire. 
Although  NCS  Siderurgica  did  not 
respond  to  the  survey,  based  on 
information  obtained  from  Iron  and 
Steel  Works  of  the  World  and 
petitioner's  claim  that  MSA  produced 
all  of  the  subject  merchandise  exported 
from  Brazil  to  the  United  States  during 
the  last  12  months  prior  to  the  filing  of 
the  petition,  we  determined  that  MSA 
would  be  the  sole  mandatory 
respondent  in  this  investigation. 

On  October  21. 1994.  we  received 
comments  on  the  issues  of  scope  and 
class  or  kind  of  merchandise  from 
interested  parties,  pursuant  to  the 
Department's  invitation  for  such 
comments  in  its  notice  of  initiation.  On 
October  31  and  November  17.  1994,  we 
received  rebuttal  comments  on  this 
issue. 

On  September  12, 1994,  we  received 
from  MSA  a  response  to  Section  A  of 
the  Department's  questiormaire. 
Responses  to  Sections  B  and  C  were 
submitted  on  October  14, 1994.  On 
October  11,  and  November  3, 1994,  we 
received  petitioner's  comments 
regarding  MSA's  responses  to  Sections 
A,  B.  and  C.  We  sent  MSA  a 
supplemental  questionnaire  on 
November  18,  1994.  MSA  submitted  its 
supplemental  response,  including 
revised  sales  listings,  on  December  9. 
1994. 

On  October  27, 1994,  the  Department 
received  a  request  from  petitioner  to 
postpone  the  preliminary  determination 
until  January  19. 1995.  On  November 
18. 1994,  we  published  in  the  Federal 
Register  (59  FR  59748),  a  notice 
announcing  the  postponement  of  the 
preliminary  determination  until  not 
later  than  January'  19, 1995.  in 
accordance  with  19  C.F.R.  353.15  (c) 
and  (d). 

On  January  4. 1995,  respondent 
notified  the  Department  of  certain 
revisions  to  be  made  to  its  December  9, 
1994,  sales  listings  because  of  certain 
programming  errors  and  inconsistencies 
concerning  sale  dates,  grade  codes  and 
differences-in-merchandise  data. 
On  January  9. 1995,  petitioner 
submitted  comments  regarding  the 
quahty  of  MSA's  responses,  urging  the 
Department  to  reject  the  responses  and 


use  best  information  available  (BIA)  in 
the  preliminary  determination  because 
of  the  numerous  deficiencies  contained 
in  these  responses. 

Scope  of  Investigation 

For  purposes  of  this  investigation, 
seamless  pipes  are  seamless  carbon  and 
alloy  (other  than  stainless)  steel  pipes, 
of  circular  cross-section,  not  more  than 
114.3  mm  (4.5  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
manufacturing  process  (hot-finished  or 
cold-drawn),  end  finish  (plain  end. 
bevelled  end,  upset  end,  threaded,  or 
threaded  and  coupled),  or  surface  finish. 
These  pipes  are  commonly  known  as 
standard  pipe,  line  pipe  or  pressure 
pipe,  depending  upon  the  application. 
They  may  also  be  used  in  structural 
applications. 

The  seamless  pipes  subject  to  these 
investigations  are  currently  cla-^sifiable 
under  subheadings  7304.lb.lC..iU, 
7304.10.50.20,  7304.31.60.50, 
7304.39.00.16,  7304.39.00.20, 
7304.39.00.24.  7304.39.00.28. 
7304.39.00.32.  7304.51.50.05, 
7304.51.50.60.  7304.59.60.00, 
7304.59.80.10,  7304.59.80.15, 
7304.59.80.20,  and  7304.59.80.25  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

The  following  information  further 
defines  the  scope  of  this  investigation, 
which  covers  pipes  meeting  the 
physical  parameters  described  above: 

Specifications,  Characteristics  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  American 
Society  for  Testing  and  Materials 
(ASTM)  standard  A-106  may  be  used  in 
temperatures  of  up  to  1000  degrees 
Fahrenheit,  at  various  American  Society 
of  Mechanical  Engineers  (ASME)  code 
stress  levels.  'Alloy  pipes  made  to  ASTM 
standard  A-335  must  be  used  if 
temperatures  and  stress  levels  exceed 
those  allowed  for  A-106  and  the  ASME 
codes.  Seamless  pressure  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natural  gas,  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units. 
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automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106.  ASTM  A-53  and  API  5L 
specifications.  Such  triple  certification 
of  pipes  is  common  because  all  pipes 
meeting  the  stringent  A-106 
specification  necessarily  meet  the  API 
5L  and  ASTM  A-53  specifications. 
Pipes  meeting  the  API  5L  specification 
necessarily  meet  the  ASTM  A-53 
specification.  However,  pipes  meeting 
the  A-51  or  API  5L  specifications  do  not 
necessarily  meet  the  A-106 
specification.  To  avoid  maintaining 
separate  production  runs  and  separate 
inventories,  manufacturers  triple  certify 
the  pipes.  Since  distributors  sell  the  vast 
majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  certified 
pipes  is  in  pressure  piping  systems  by 
refineries,  petrochemical  plants  and 
chemical  plants.  Other  applications  are 
in  power  generation  plants  (electrical- 
fossil  fuel  or  nuclear),  and  in  some  oil 
field  uses  (on  shore  and  off  shore)  such 
as  for  separator  lines,  gathering  lines 
and  metering  runs.  A  minor  application 
of  this  product  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However,  A- 
106  pipes  may  be  used  in  some  boiler 
applications. 

The  scope  of  this  investigation 
includes  all  multiple-stenciled  seamless 
pipe  meeting  the  physical  parameters 
described  above  and  produced  to  one  of 
the  specifications  listed  above,  whether 
or  not  also  certified  to  a  non-covered 
specification.  Standard,  line  and 
pressure  applications  are  defining 
characteristics  of  the  scope  of  this 
investigation.  Therefore,  seamless  pipes 
meeting  the  physical  description  above, 
but  not  produced  to  the  A-106,  A-53, 
or  API  5L  standards  shall  be  covered  if 
used  in  an  A-106,  A-335,  A-53  or  API 
5L  application. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  A-106 
applications.  These  specifications 
include  A-162,  A-192,  A-210,  A-333, 


and  A-524.  When  such  pipes  are  used 
in  a  standard,  line  or  pressure  pipe 
application,  such  products  are  covered 
by  the  scope  of  this  investigation. 

Sp)ecifically  excluded  from  this 
investigation  are  boiler  tubing, 
mechanical  tubing  and  oil  country 
tubular  goods  except  when  used  in  a 
standard,  line  or  pressure  pipe 
application.  Also  excluded  from  this 
investigation  are  redraw  hollows  for 
cold-drawing  when  used  in  the 
production  of  cold-drawn  pipe  or  tube. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Scope  Issues 

In  our  notice  of  initiation  we 
identified  two  issues  which  we 
intended  to  consider  further.  The  first 
issue  was  whether  to  consider  end-use 
a  factor  in  defining  the  scope  of  these 
investigations.'  The  second  issue  was 
whether  the  seamless  pipe  subject  to 
this  investigation  constitutes  more  than 
one  class  or  kind  of  merchandise.  In 
addition  to  these  two  issues,  interested 
parties  have  raised  a  number  of  other 
issues  regarding  whether  certain 
products  should  be  excluded  from  the 
scope  of  this  investigation.  These  issues 
are  discussed  below. 

Regarding  the  end-use  issue, 
interested  parties  have  submitted 
arguments  about  whether  end-use 
should  be  maintained  as  a  scope 
criterion  in  this  investigation.  After 
carefully  considering  these  arguments, 
we  have  determined  that,  for  purposes 
of  this  preliminary  determination,  we 
will  continue  to  include  end-use  as  a 
scope  criterion.  We  agree  with 
petitioner  that  pipe  products  identified 
as  potential  substitutes  used  in  the  same 
applications  as  products  meeting  the 
requisite  ASTM  specifications  may  fall 
within  the  same  class  or  kind,  and 
within  the  scope  of  any  order  issued  in 
this  investigation.  However,  we  are  well 
aware  of  the  difficulties  involved  with 
requiring  end-use  certifications, 
particularly  the  burdens  placed  on  the 
Department,  the  U.S.  Customs  Service, 
and  the  parties.  We  will  strive  to 
simplify  any  procedures  used  in  this 
regard.  We  will,  therefore,  carefully 
consider  any  comment  on  this  issue  for 
purposes  of  our  final  determination. 

Regarding  the  class  or  kind  issue, 
although  respondents  propose  dividing 
the  scope  of  this  investigation  into  two 


■  Various  parties  in  this  investigation,  as  well  as 
in  the  concurrent  investigations  involving  the  same 
product  from  Argentina.  Italy,  and  Germany  have 
raised  issues  and  made  arguments.  For  purposes  of 
simplicity  and  consistency  across  investigations,  we 
will  discuss  all  of  these  issues  in  this  notice. 


classes  or  kinds  of  merchandise,  they  do 
not  agree  on  the  merchandise 
characteristics  that  will  define  the  two 
classes.  The  respondents  in  this 
investigation  and  in  the  German 
investigation  argue  that  the  scope 
should  be  divided  into  two  classes  or 
kinds  based  on  the  material  composition 
of  the  pipe — carbon  versus  alloy.  The 
respondent  in  the  Argentine 
investigation  argues  that  the  scope 
should  be  divided  into  two  classes  or 
kinds  of  merchandise  based  on  size. 
Petitioner  maintains  that  the  subject 
merchandise  constitutes  a  single  class  or 
kind. 

We  have  considered  the  class  or  kind 
comments  of  the  interested  parties  and 
have  analyzed  this  issue  based  on  the 
criteria  set  forth  by  the  Court  of 
International  Trade  in  Diversified 
Products  V.  United  States,  6  CIT  155. 
572  F.  Supp.  883  (1983).  These  criteria 
are  as  follows:  (1)  the  general  physical 
characteristics  of  the  merchandise;  (2) 
the  ultimate  use  of  the  merchandise;  (3) 
the  expectations  of  the  ultimate 
purchasers;  (4)  the  channels  of  trade; 
and  (5)  cost. 

We  note  that  certain  differences  exi.st 
between  the  physical  characteristics  of 
the  various  products  (e.g.,  size, 
composition).  In  addition,  there  appear 
to  be  cost  differences  between  the 
various  products.  However,  the 
information  on  record  is  not  sufficient 
to  justify  dividing  the  class  or  kind  of 
merchandise.  The  record  on  ultimate 
use  of  the  merchandise  and  the 
expectations  of  the  ultimate  purchasers 
indicates  that  there  is  a  strong 
possibility  that  there  may  be 
overlapping  uses  because  any  one  of  the 
various  products  in  question  may  be 
used  in  different  applications  (e.g.,  line 
and  pressure  pipe).  Also,  based  upon 
the  evidence  currently  on  the  record,  we 
determine  that  the  similarities  in  the 
distribution  channels  used  for  each  of 
the  proposed  classes  of  merchandise 
outweigh  any  differences  in  the 
distribution  channels. 

In  conclusion,  while  we  recognize 
that  certain  differences  exist  between 
the  products  in  the  proposed  class  or 
kind  of  merchandise,  we  find  that  the 
similarities  are  more  significant. 
Therefore,  for  purposes  of  this 
preliminary  determination,  we  will 
continue  to  consider  the  scope  as 
covering  one  class  or  kind  of 
merchandise.  This  preliminary  decision 
is  consistent  with  past  cases  concerning 
steel  pipe  products.  (See  e.g.,  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Circular  Welded  Non-Alloy  Steel 
Pipe  From  Brazil  et.  al.,  57  FR  42940, 
September  17. 1992).  However,  a 
number  of  issues  with  respect  to  class 
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o-  kind  remain  to  be  clarified.  We  will 
provide  the  parties  with  another 
ojjportunity  to  submit  additional 
ii^formation  and  argument  for  the  final 
dWerminalion.  For  a  complete 
discussion  of  the  parties'  comments,  as 
well  as  the  Department's  analysis,  see 
njemorandum  from  Gar>-  Taverman, 
Ajcting  Director,  Office  of  Antidumping 
Investigations  to  Barbara  Stafford, 
Deputy  Assistant  Secretary  for 
Ir  vestigations,  dated  Januar>'  19, 1995. 

Regarding  the  additional  issues 
concerning  exclusion  of  certain 
products,  one  party  requests  that  the 
Department  specify  that  multiple- 
stsicilled  seamless  pipe  stencilled  to 
non-subject  standards  is  not  covered. 
Furthermore,  this  party  argues  that  the 
scope  language  should  be  clarified  so 
that  it  specifically  states  that  only 
st  ihdard,  line,  and  pressure  pipe 
stencilled  to  the  ASTM  A-106.  ASTM 
A  -f>3  or  API-5L  standards  are  included, 
ar  d  that  we  clarifj-  the  meaning  of 
"nechanical  tubing."  In  addition,  this 
p£  rty  requests  that  the  Department 
e>Qlude  unfinished  oil  countn,'  tubular 
gcods.  ASTM  A-519  pipe  (a  type  of 
m  3i:hanic3i  tubing)  and  mechanical  tube 
m  \de  to  cu.stomer  specifications  from 
th  ?  scope  of  this  investigation. 

Another  party  requests  that  the 
D(  partment  specifically  exclude  liollow 
.setmless  steel  products  produced  in 
ncii-pipe  sizes  (known  in  the  steel 
in  lustry  as  tu'oes).  from  the  scope  of  this 
in  .-estigation. 

Jecause  we  currently  have 
insufficient  evidence  to  make  a 
deltermination  regarding  these  requests, 
w^  are  not  yet  in  a  position  to  address 
these  concerns.  Therefore,  for  purpo"ses 
of  this  preliminary  determination,  we 
wiiil  not  exclude  these  products  from  the 
sc^pe  of  this  investigation.  Once  again, 
wQ  will  collect  additional  information 
and  consider  additional  argument  before 
the  final  determination. 

Period  of  Investigation 

"^le  period  of  investigation  (POI)  is 
Jai^uarj'  1. 1994,  through  Jujie  30,  1994. 

Surfi  or  Similar  Comparisons 

We  have  determined  that  all  the 
products  covered  by  this  investigation 
constitute  a  single  category  of  such  or 
similar  merchandise.  We  made  fair 
value  comparisons  on  this  basis.  In  this 
case  we  only  compared  identical 
merchandise  on  the  basis  of  the  criteria 
defined  in  Appendix  V  to  the 
antidumping  questionnaire,  on  file  in 
Room  B-099  of  the  main  building  of  the 
Department.  Where  there  were  no  sales 
of  identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we  did 
not  make  sales  comparisons  for  the 
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reasons  outlined  below  in  the  "Fair 
Value  Comparisons"  section  of  this 
notice. 

Fair  Value  Comparisons 

Although  we  found  several  areas  in 
MSA's  response  where  further 
clarification  and/or  information  will  be 
required,  we  believe  that  much  of 
respondent's  data  is  usable  for  purposes 
of  the  preliminary  determination.  See 
Team  Concurrence  Memorandum  dated 
Januarj'  19, 1995.  However,  our 
examination  of  the  differences  in 
merchandise  (difmer)  data  provided  in 
MSA's  December  9, 1994,  supplemental 
response  revealed  inconsistencies  that 
make  it  impracticable  for  us  to  use  our 
normal  methodology  for 
hyperinflationary  economies. 

Specifically,  in  its  December  9, 1994. 
and  January  4,  1995,  submissions, 
respondent  stated  that  it  reported 
monthly  replacement  costs  for  home 
market  products  based  on  a  production 
month  (which  also  happens  to  be  both 
the  month  of  shipment  and  the  month 
of  .sale).  Monthly  replacement  costs  for 
U.S.  products  were  reported  based  on  a 
production  month  equal  to  the  reported 
month  of  shipment  minus  one  month 
(which  is  not  the  month  of  sale). 
Although  respondent's  replacement 
costs  were  based  on  inflation-adjusted 
(LIFIR)  figures  derived  directly  from  its 
cost  accounting  system,  respondent 
converted  the.se  "indexed"  costs  into 
current  Brazilian  currency  (cruzeiros  or 
reals,  as  appropriate)  on  the  date  of 
shipment,  thereby  creating  a  problem  of 
costs  not  being  comparable  over  time. 

Since  the  January  4,  1995, 
submission,  we  did  not  have  sufficient 
time  for  purpo.ses  of  the  preliminary 
determination  to  collect  the  necessary 
information  to  perform  the  proper 
indexation  of  these  figures  in 
accordance  with  the  methodologv 
outlined  in  Department  Policy  Bulletin 
No.  94.5  dated  March  25, 1994.  Given 
the  lack  of  usable  difmer  data,  w  hich  we 
belie%'e  can  be  rectified  by  issuing  a 
second  supplemental  questionnaire,  we 
made  fair  value  comparisons  only  with 
respect  to  identical  merchandise  and 
without  regard  to  dififners. 

To  determine  whether  sales  of 
seamless  pipe  from  MSA  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(FMV).  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

In  accordance  with  past  practice,  wc 
determine  Brazil's  economy  to  be 
hyperinfiationar)-.  See  Final 
Dietermi nation  of  Sales  at  Less  Than  Fair 
Value:  Ferrosilicon  From  Brazil,  .")9  FR 


732.  January  6,  1994  (Ferrosilicon). 
Pursuant'to  our  methodology 
concerning  such  an  economy,  we  made 
contemporaneous  sales  comparisons 
based  on  the  month  of  the  U.S.  sale.  In 
accordance  with  19  C.F.R.  353.58,  we 
made  comparisons  at  the  same  level  of 
trade,  where  possible. 

United  States  Price 

We  based  USP  on  purchase  price  (PP). 
in  accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  before  importation  and 
because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

We  calculated  PP  based  on  packed 
GIF  or  duty  paid,  delivered  prices  to 
unrelated  customers.  In  accordance  with 
section  772(d)(2)(A)  of  the  At:t.  we  made 
deductions,  where  appropriate,  for 
ocean  freight  and  insurance.  U.S. 
brokerage,  U.S.  import  duty  and  U.S. 
inland  freight.  Because  respondent 
incorrectly  reported  U.S.  shipment  date 
based  on  a  date  later  than  when  the 
merchandise  was  shipped  from  the 
factory,  we  revised  U.S.  shipment  daU-s 
so  that  they  appropriately  reflect  the 
date  the  merchandise  is  shipped  from 
the  factor}'.  We  believe  that  it  is 
reasonable  to  assume  that  the 
approximate  time  difference  between 
the  reported  U.S.  shipment  date  and  the 
dale  on  which  the  merchandise  left  the 
facton,-  (/.e.,  upon  production)  is  one 
month  based  respondent's  December  9. 
1994.  and  January  4. 1995.  submissions. 

We  made  an  adjustment  to  USP  for 
the  taxes  paid  on  the  comparison  sales 
in  Brazil.  In  this  investigation,  there  are 
four  levels  of  taxes  levied  on  sales  of  the 
subject  merchandise  in  the  home 
market.  The  ICMS  tax  is  a  regional  tax. 
which  varies  depending  upon  the 
Brazilian  state  in  which  the  purchase 
originates.  The  IPI,  PIS  and  FINSOCIAL 
taxes  are  fixed  percentage  rate  taxes. 
Because  these  taxes  are  calculated  on 
the  same  base  price,  we  find  them  not 
to  be  cascading.  Thus,  for  each  sale,  wo 
made  only  one  tax  adjustment  which 
equals  the  sum  of  the  actual  tax  rates. 
(See  Ferrosilicon,  59  FR  at  733). 

Foreign  Market  Value 

In  order  to  determine  whethor  there 
were  sufficient  sales  of  seamless  pipe  in 
the  home  market  to  ser\e  as  a  viable 
basis  for  calculating  FMV,  we  compared 
the  volume  of  home  market  sales  of 
seamless  pipe  to  the  volume  of  third 
country-  sales  of  seamless  pipe  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  Ba.sed  on  this  comparison,  we 
found  that  the  volume  of  home  market 
.salus  was  greater  than  five  percent  of  the 
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aggregate  volume  of  third  country  sales. 
Therefore,  we  determined  that  MSA  had 
a  viable  home  market  with  respect  to 
sales  of  seamless  pipe  during  the  POL 

During  the  POI,  MSA  made  home 
market  sales  to  unrelated  customers,  as 
well  as  to  one  related  customer, 
Mannesmann  Comraerciale  S.A. 
(MCSA).  In  its  response,  MSA  provided 
two  home  market  sales  listings.  One 
sales  listing  consisted  of  MSA's  sales  to 
MCSA  and  unrelated  parties;  the  other 
consisted  of  MCSA 's  sales  to  unrelated 
parties  including  MCSA's  unrelated 
customers  ("downstream"  sales).  MSA 
claims  that  its  related  party  sales  were 
made  at  arm's-length.  To  test  the 
accuracy  of  respondent's  claim,  we 
compared  related  party  prices  to 
unrelated  party  prices  using  the  test  set 
forth  in  Appendix  II  to  the  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  58  FR 
37062  (July  9, 1994),  and  found  that  its 
prices  to  MCSA  were  not  at  arm's- 
length.  Therefote,  we  excluded  MSA's 
related  party  sales  from  our  analysis, 
and  used  only  those  sales  made  to 
unrelated  parties  including  the 
downstream  sales. 

In  accordance  with  past  practice,  in 
order  to  eliminate  the  distortive  effects 
of  hyperinflation  in  the  Brazilian 
economuy,  we  calculated  separate 
weighted-average  FMVs  for  each  month. 
(See  Ferrosilicon,  59  FR  at  733). 

In  accordance  with  19  C.F.R.  353.46, 
we  calculated  FMV  based  on  FOB  or  QF 
prices,  exclusive  of  any  inflation 
adjustment,  charged  to  unrelated 
customers  in  Brazil.  In  light  of  the  Court 
of  Appeals  for  the  Federal  Circuit's 
(CAFC)  decision  in  Ad  Hoc  Committee 
of  AZ-NM-TX-FL  Producers  of  Gray 
Portland  Cement  versus  United  States. 
13  F.3d  398  (Fed.  Qr.  1994),  the 
Department  no  longer  can  deduct  home 
market  movement  charges  from  FMV 
pursuant  to  its  inherent  power  to  fill  in 
gaps  in  the  antidumping  statute. 
Instead,  we  will  adjust  for  those 
expenses  under  the  circumstance-of-sale 
provision  of  19  C.F.R.  353.56(a)  and  the 
exporter's  sales  price  offset  provision  of 
19  C.F.R.  353.56(b)(2),  as  appropriate. 
Accordingly,  in  the  present  case,  we 
deducted  post-sale  home  market 
movement  charges  from  FMV  under  the 
circumstance-of-sale  provision  of  19 
C.F.R.  353.56(a).  This  adjustment 
included  home  market  inland  freight 
and  insurance. 

Pursuant  to  19  C.F.R.  353.56(a)(2).  we 
made  further  circumstance-of-sale 
adjustments,  where  appropriate,  for 
differences  in  credit  expenses, 
warranties  and  product  liability 
expenses  between  the  U.S.  and  home 


markets.  For  certain  transactions  with 
reported  negative  values  [e.g.,  warranty 
expenses),  we  made  no  adjustment  to 
FMV  for  the  subject  expenses.  We 
recalculated  U.S.  credit  expenses  in 
accordance  with  respondent's 
methodology,  using  the  revised  U.S. 
shipment  dates.  (See  "United  States 
Price"  section  of  this  notice.)  For  sales 
with  missing  payment  dates,  we 
recalculated  U.S.  credit  expenses  using 
the  date  of  the  preliminary 
determination  for  date  of  payment.  For 
sales  with  missing  shipment  and 
payment  dates,  we  recalculated  U.S. 
credit  expenses  using  the  average 
number  of  credit  days  between  the 
revised  shipment  dates  and  the  reported 
payment  dates  for  respondent's  U.S. 
sales  which  were  reportedly  shipped 
and  paid.  We  disallowed  MSA's  claim 
for  home  market  commissions  made  to 
a  related  party  because  respondent  did 
not  demonstrate  that  these  commissions 
were  arm's-length  transactions.  (See 
LM-La  Metalli  Industriale,  S.p.A.  versus 
United  States.  912  F.2d  455  (Fed.  Cir. 
1990)).  We  added  interest  revenue, 
where  appropriate. 

We  also  deducted  home  market 
packing  and  added  U.S.  packing  costs, 
in  accordance  with  section  773(a)(1)  of 
the  Act. 

We  adjusted  for  taxes  collected  in  the 
home  market.  See  "United  Slates  Price" 
section  of  this  notice. 

We  did  not  make  adjustments  for 
differences  in  the  physical 
characteristics  of  the  merchandise  for 
the  reasons  outlined  above. 

Currency  Conversion 

No  certified  rates  of  exchange,  as 
furnished  by  the  Federal  Reserve  Bank 
of  New  York,  were  available  for  the  POL 
In  place  of  the  official  certified  rates,  we 
used  the  daily  official  exchange  rates  for 
the  Brazilian  currency  published  by  the 
Central  Bank  of  Brazil  which  were 
provided  by  respondent  in  its  Section  A 
response. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  seamless  pipe  from  Brazil,  as 
defined  in  the  "Scope  of  Investigation" 
section  of  this  notice,  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  the  posting  of 


a  bond  equal  to  the  estimated 
preliminary  dumping  margins,  as  shown 
below.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
The  estimated  preliminary  dumping 
margins  are  as  follows: 
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Manufacturer/pfOducer/exQorter 

Margin 
percent 

Mannesmann  S.A 

All  Others        

12.83 
12.83 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  imports  of  the 
subject  merchandise  are  materially 
injuring,  or  threaten  material  injury  to. 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  the  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  with  19  C.F.R.  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  March  10. 
1995,  and  rebuttal  briefs  no  later  than 
March  15, 1995.  In  accordance  with  19 
C.F.R.  353.38(b),  we  will  hold  a  public 
hearing,  if  requested,  to  give  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  March  20, 1995  at  10:00  a.m.  at 
the  U.S.  Department  of  Commerce, 
Room  1414, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Request  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  and  (3)  a  list  of  the 
issues  to  be  discussed.  In  accordance 
with  19  C.F.R.  353.38(b),  oral 
presentation  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  (19 
U.S.C.  1673b(f))  and  19  CF.R. 
353.15(a)(4). 


,  Dated:  January  19. 1995. 

Su-san  G.  Esserman. 

At:sistant  Secretary  for  Import 
Administration. 
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Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Small 
Diameter  Circular  Seamless  Carbon 
and  Alloy  Steel,  Standard,  Line  and 
Pressure  Pipe  From  Germany 

^ENCY:  Import  Administration, 
International  Trade  Administration, 
0epartment  of  Commerce. 
SFFECTIVE  DATE:  January  27,  1995. 
POR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson  or  Irene  Darzenta,  Office  of 
Antidumping  Investigations,  Import 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-4929  or  482-6320, 
respectively. 

PRELtMINARY  DETERMINATION:  The 
Department  of  Commerce  (the 
Department)  preliminarily  determines 
that  small  diameter  circular  seamless 
cbrbon  and  alloy  steel,  standard,  line 
afid  pressure  pipe  from  Germany 
($eamless  pipe)  is  being,  or  is  likely  to 
be,  sold  in  the  United  States  it  less  than 
fair  value,  as  provided  in  sectic  n  733  of 
the  Tariff  Act  of  1930,  as  amen  led  (the 
Act).  The  estimated  margins  ar?  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

Since  the  notice  of  initiation 
pjblished  on  July  20. 1994.  (59  FR 
3  '025),  the  following  events  have 
oxurred. 

On  August  8, 1994,  the  U.S. 
International  Trade  Commission  (ITC) 
isjsued  an  affirmative  preliminary  injury 
determination  (USITC  Publicaton  2734, 
Akigust  1994). 

JOn  August  19, 1994,  we  named 
Mannesmannrohren-Werke  AG  (MRW) 
as  the  sole  respondent  in  this 
investigation,  and  on  the  same  date 
isfeued  an  antidumping  questionnaire  to 
thi.s  company.  MRW  accounted  for  at 
le|i.st  60  percent  of  the  exports  of  the 
sybject  merchandise  to  the  United 
Stjates  during  the  POI.  Although  it 
requested  that  it  be  allowed  to  respond 
voluntarily  to  the  Department's 
questionnaire,  on  October  5.  1994,  we 
informed  Benteler  A.G.,  another  German 
producer,  that  we  would  not  be 
accepting  voluntary  responses  in  this 
inji-estigation  due  to  administrative 
reipurce  constraints. 
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On  September  12, 1994,  MRW 
submitted  a  response  to  Section  A  of  the 
Department's  questionnaire.  Sections  B 
and  C  were  submitted  on  October  14, 
1994.  On  October  11  and  November  2, 
1994,  we  received  petitioner's 
comments  regarding  MRW's 
questionnaire  responses.  We  issued  a 
supplemental  questionnaire  on 
November  18, 1994.  MRW  submitted  its 
supplemental  response  on  December  9. 
1994. 

On  October  21, 1994,  we  received 
comments  on  the  issues  of  scope  and 
class  or  kind  of  merchandise  from 
interested  parties,  in  response  to  the 
Department's  invitation  for  such 
comments  in  its  notice  of  initiation.  On 
October  31  and  November  17,  1994,  we 
received  rebuttal  comments  on  Ms 
issue. 

On  October  27, 1994,  the  Department 
received  a  request  from  petitioner  to 
postpone  the  preliminary  determination 
until  January  19, 1995.  On  November 
18. 1994,  we  published  in  the  Federal 
Register  (59  FR  59748),  a  notice 
announcing  the  postponement  of  the 
preliminary  determination  until  not 
later  than  January  19, 1995,  in 
accordance  with  19  C.F.R.  353.15fc)  and 
(d). 

Scope  of  Investigation 

For  purposes  of  this  investigation, 
seamless  pipes  are  seamless  carbon  and 
alloy  (other  than  stainless)  steel  pipes, 
of  circular  cross-section,  not  more  than 
114.3mm  (4.5  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
manufacturing  process  (hot-finished  or 
cold-drawn),  end  finish  (plain  end, 
bevelled  end.  upset  end,  threaded,  or 
threaded  and  coupled),  or  surface  finish. 
These  pipes  are  commonly  known  as 
standard  pipe,  line  pipe  or  pressure 
pipe,  depending  upon  the  applicition. 
They  may  also  be  used  in  structural 
applications. 

the  seamless  pipes  subject  to  tiiese 
investigations  are  currently  classirnble 
under  subheadings  7304.10.10.20. 
7304.10.50.20,  7304.31.60.50, 
7304.39.00.16,  7304.39.00.20. 
7304.39.00.24.  7304.39.00.28, 
7304.39.00.32,  7304.51.50.05. 
7304.51.50.60,  7304.59.60.00. 
7304.59.80.10.  7304.59.80.15, 
7304.59.80.20,  and  7304.59.80.25  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

The  following  information  further 
defines  the  scope  of  this  investigation, 
which  covers  pipes  meeting  the 
physical  parameters  described  above: 

Specifications,  Characteristics  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 


products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  American 
Society  for  Testing  and  Materials 
(ASTM)  standard  A-106  may  be  used  in 
temperatures  of  up  to  1000  degrees 
fahrenheit,  at  various  American  Society 
of  Mechanical  Engineers  (ASME)  code 
stress  levels.  Alloy  pipes  made  to  ASTM 
standard  A-335  must  be  used  if 
temperatures  and  stress  levels  exceed 
those  allowed  for  A-106  and  the  ASME 
codes.  Seamless  pressure  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natural  gas,  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carr>-  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements. 

seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fiuids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  pipes  are  commcnlv 
produced  and  certified  to  meet  ASTM 
A-106,  ASTM  A-53  and  .^PI  5L 
specifications.  Such  triple  certification 
of  pipes  is  common  because  all  pipes 
meeting  the  stringent  A-106 
specification  necessarily  meet  the  .\PI 
5L  and  ASTM  A-53  specifications. 
Pipes  meeting  the  API  5L  specification 
necessarily  meet  the  ASTM  A-53 
specification.  However,  pipes  meeting 
the  A-53  or  API  5L  specifications  do  not 
necessarily  meet  the  A-106 
specification.  To  avoid  maintaining 
separate  production  runs  and  separate 
inventories,  manufacturers  triple  certify 
the  pipes.  Since  distributors  sell  the  vast 
majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
senice  all  customers. 

The  primary  application  of  .ASTTvI  A- 
106  pressure  pipes  alid  triple  certified 
pipes  is  in  pressure  piping  systems  by 
refineries,  petrochemical  plants  and 
chemical  plants.  Other  applications  are 
in  power  generation  plants  (electrical- 
fossil  fuel  or  nuclear),  and  in  some  oil 
field  uses  (on  shore  and  offshore)  such 
as  for  separator  lines,  gathering  lines 
and  metering  runs.  A  minor  application 
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of  this  product  is  for  use  as  oil  and  gas 
distribution  lines  for  conunerdal 

applications.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However.  A- 
106  pipes  may  be  used  in  some  boiler 
applications. 

The  scope  of  this  investigation 
includes  all  multiple-stenciled  seamless 
pipe  meeting  the  physical  parameters 
described  above  and  produced  to  one  of 
the  specifications  listed  above,  whether 
or  not  also  certified  to  a  non-covered 
specification.  Standard,  line  and 
pressure  applications  are  defining 
characteristics  of  the  scope  of  this 
investigation.  Therefore,  seamless  pipes 
meeting  the  physical  description  above, 
but  not  produced  to  the  A-106,  A-53. 
or  API  5L  standards  shall  be  covered  if 
used  in  an  A-106,  A-335.  A-53.  or  API 
5L  application. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  A-106 
applications.  These  specifications 
include  A-162.  A-192.  A-210,  A-333, 
and  A-524.  When  such  pipes  are  used 
in  a  standard,  line  or  pressure  pipe 
application,  such  products  are  covered 
by  the  scope  of  this  investigation. 

Specifically  excluded  from  this 
investigation  are  boiler  tubing, 
mechanical  tubing  and  oil  country 
tubular  goods  except  when  used  in  a 
standard,  line  or  pressure  pipe 
application.  Also  excluded  from  this 
investigation  are  redraw  hollows  for 
cold-drawing  when  used  in  the 
production  of  cold-drawn  pipe  or  tube. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Scope  Issues 

In  our  notice  of  initiation  we 
identified  two  issues  which  we 
intended  to  consider  further.  The  first 
issue  was  whether  to  consider  end-use 
a  factor  in  defining  the  scope  of  these 
investigations.'  The  second  issue  was 
whether  the  seamless  pipe  subject  to 
this  investigation  constitutes  more  than 
one  class  or  kind  of  merchandise.  In 
addition  to  these  two  issues,  interested 
parties  have  raised  a  number  of  other 
issues  regarding  whether  certain 
products  should  be  excluded  from  the 
scope  of  this  investigation.  These  issues 
are  discussed  below. 


'  Various  parties  in  this  investigation,  as  well  as 
in  the  concurrent  investigations  involving  the  same 
product  from  Argentina.  Italy,  and  Germany  have 
raised  issues  and  made  arguments.  For  purposes  of 
simplicity  and  consistency  across  investigations,  we 
will  discuss  ali  of  these  issues  in  this  notice. 


Regarding  the  end-use  issue, 
interested  parties  have  submitted 
arguments  about  whether  end-use 
should  be  maintained  as  a  scope 
criterion  in  this  investigation.  After 
carefully  considering  these  arguments, 
we  have  determined  that,  for  purposes 
of  this  preliminary  determination,  we 
will  continue  to  include  end-use  as  a 
scope  criterion.  We  agree  with 
petitioner  that  pipe  products  identified 
as  potential  substitutes  used  in  the  same 
applications  as  products  meeting  the 
requisite  ASTM  specifications  may  fall 
within  the  same  class  or  kind,  and 
within  the  scope  of  any  order  issued  in 
this  investigation.  However,  we  are  well 
aware  of  the  difficulties  involved  with 
requiring  end-use  certifications, 
particularly  the  burdens  placed  on  the 
Department,  the  U.S.  Customs  Service, 
and  the  parties.  We  will  strive  to 
simplify  any  procedures  used  in  this 
regard.  We  will,  therefore,  carefully 
consider  any  comment  on  this  issue  for 
purposes  of  our  final  determination. 
Regarding  the  class  or  kind  issue, 
although  respondents  propose  dividing 
the  scope  of  this  investigation  into  two 
classes  or  kinds  of  merchandise,  they  do 
not  agree  on  the  merchandise 
characteristics  that  will  define  the  two 
classes.  The  respondents  in  this 
investigation  as  well  as  the  Brazilian 
investigation  argue  that  the  scope 
should  be  divided  into  two  classes  or 
kinds  based  on  the  material  comjjosition 
of  the  pipe — carbon  versus  alloy.  The 
respondent  in  the  Argentine 
investigation  argues  that  the  scope 
should  be  divided  into  two  classes  or 
kinds  of  merchandise  based  on  size. 
Petitioner  maintains  that  the  subject 
merchandise  constitutes  a  single  class  or 
kind. 

We  have  considered  the  class  or  kind 
comments  of  the  interested  parties  and 
have  analyzed  this  issue  based  on  the 
criteria  set  forth  by  the  Court  of 
International  Trade  in  Diversified 
Products  V.  United  States,  6  QT  155, 
572  F.  Supp.  883  (1983).  These  criteria 
are  as  follows:  (1)  the  general  physical 
characteristics  of  the  merchandise;  (2) 
the  ultimate  use  of  the  merchandise;  (3) 
the  expectations  of  the  ultimate 
purchasers;  (4)  the  channels  of  trade; 
and  (5)  cost. 

We  note  that  certain  differences  exist 
between  the  physical  characteristics  of 
the  various  products  (e.g.,  size, 
composition).  In  addition,  there  appear 
to  be  cost  differences  between  the 
various  products.  However,  the 
information  on  record  is  not  sufficient 
to  justify  dividing  the  class  or  kind  of 
merchandise.  The  record  on  ultimate 
use  of  the  merchandise  and  the 
expectations  of  the  ultimate  purchasers 


indicates  that  there  is  a  strong 
possibility  that  there  may  be 
overlapping  uses  because  any  one  of  the 
various  products  in  question  may  be 
used  in  different  applications  (e.g.,  line 
and  pressure  pipe).  Also,  based  upon 
the  evidence  currently  on  the  record,  we 
determine  that  the  similarities  in  the 
distribution  channels  used  for  each  of 
the  proposed  classes  of  merchandise 
outweigh  any  differences  in  the 
distribution  channels. 

In  conclusion,  while  we  recognize 
that  certain  differences  exist  between 
the  products  in  the  proposed  class  or 
kind  of  merchandise,  we  find  that  the 
similarities  are  more  significant. 
Therefore,  for  purposes  of  this 
preliminary  determination,  we  will 
continue  to  consider  the  scope  as 
covering  one  class  or  kind  of 
merchandise.  This  preliminary  decision 
is  consistent  with  past  cases  concerning 
steel  pipe  products.  (See  e.g..  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Circular  Welded  Non-Alloy  Steel 
Pipe  From  Brazil  et  al..  57  FR  42940. 
September  17.  1992).  However,  a 
number  of  issues  with  respect  to  class 
or  kind  remain  to  be  clarified.  We  will 
provide  the  parties  with  another 
opportunity  to  submit  additional 
information  and  argument  for  the  final 
determination.  For  a  complete 
discussion  of  the  parties'  comments,  as 
well  as  the  Department's  analysis,  see 
memorandum  from  Gary  Taverman. 
Acting  Director,  Office  of  Antidumping 
Investigations  to  Barbara  Stafford, 
Deputy  Assistant  Secretary  for 
Investigations,  dated  January  19, 1995. 

Regarding  the  additional  issues 
concerning  exclusion  of  certain 
products,  one  party  requests  that  the 
Department  specify  that  multiple- 
stencilled  seamless  pipe  stencilled  to 
non-subject  standards  is  not  covered. 
Furthermore,  this  party  argues  that  the 
scope  language  should  be  clarified  so 
that  it  specifically  states  that  only 
standard,  line,  and  pressure  pipe 
stencilled  to  the  ASTM  A-106,  ASTM 
A-53  or  API-5L  standards  are  included, 
and  that  we  clarify  the  meaning  of 
"mechanical  tubing."  In  addition,  this 
party  requests  that  the  Department 
exclude  unfinished  oil  country  tubular 
goods,  ASTM  A-519  pipe  (a  type  of 
mechanical  tubing)  and  mechanical  tube 
made  to  customer  specifications  from 
the  scope  of  this  investigation. 

Anotner  party  requests  that  the 
Department  specifically  exclude  hollow 
seamless  steel  products  produced  in 
non-pipe  sizes  (known  in  the  steel 
industry  as  tubes),  from  the  scope  of  this 
investigation. 

Because  we  currently  have 
insufficient  evidence  to  make  a 


determination  regarding  these  requests, 
we  are  not  yet  in  a  position  to  address 
these  concerns.  Therefore,  for  purposes 
of  this  preliminary  determination,  we 
will  not  exclude  these  products  from  the 
scope  of  this  investigation.  Once  again, 
we  will  collect  additional  information 
and  consider  additional  argument  before 
the  final  determination. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
Jaoiuary  1,  1994.  to  June  30,  1994. 

Such  or  Similar  Comparisons 

We  have  determined  that  all  the 
products  covered  by  this  investigation 
constitute  a  single  category  of  such  or 
similar  merchandise.  We  made  fair 
value  comparisons  on  this  basis.  In 
accordance  with  the  Department's 
standard  methodology,  we  first 
compared  identical  merchandise.  Where 
there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of  the  criteria  defined  in  Appendix  V  to 
the  antidumping  questionnaire,  on  file 
in  Room  B-099  of  the  main  building  of 
the  Department. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
seamless  pipe  from  MRW  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(FMV).  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice.  In 
accordance  with  19  C.F.R.  353.58.  we 
made  comparisons  at  the  same  level  of 
trade,  where  possible. 

United  States  Price 

We  based  USP  on  purchase  price  (PP). 
in  accordance  with  section  772(b)  of  the 
Act.  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  before  importation  and 
because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

We  calculated  PP  based  on  packed 
prices  to  unrelated  customers.  In 
accordance  with  section  772(d)(2)(A)  of 
the  Act,  we  made  deductions,  where 
appropriate,  foreign  inland  freight, 
inland  insurance,  ocean  freight,  U.S. 
brokerage.  U.S.  duty,  wharfage,  and  U.S. 
inland  fireight.  In  the  one  instance  where 
foreign  inland  freight  had  a  missing 
value,  we  assigned  the  average  foreign 
inland  freight  amount  for  all  other 
repwrted  transactions  to  the  missing 
value.  We  also  made  an  adjustment  to 
USP  for  the  value-added  tax  (VAT)  paid 
on  tiie  comparison  sales  in  Germany  in 
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accordance  with  our  practice,  pursuant 
to  the  Court  of  International  Trade's 
(QT)  decision  in  Federal-Mogul  Corp. 
and  The  Torrington  Co.  v.  United  States, 
Slip  Op.  93-194  (QT  October  7. 1993). 
(See  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Calcium 
Alurainate  Cement,  Cement  Clinker  and 
Flux  from  France.  59  FR  14136,  March 
25, 1994).  We  recalculated  VAT  because 
respondent's  calculation  included 
discounts. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  seamless  pipe  in 
the  home  niarket  to  serve  as  a  viable 
basis  for  calculating  FMV,  we  compared 
the  volume  of  home  market  sales  of 
seamless  pipe  to  the  volume  of  third 
country  sales  of  seamless  pipe  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  Based  on  this  comparison,  we 
determined  that  MRW  had  a  viable 
home  market  with  respect  to  sales  of 
seamless  pipe  during  the  POI. 

In  accordance  with  19  C.F.R.  353.46, 
we  calculated  FMV  based  on  prices 
charged  to  both  related  (when 
appropriate)  and  unrelated  customers  in 
Germany.  We  compared  related  party 
prices  to  unrelated  party  prices  using 
the  test  set  forth  in  Appendix  II  to  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  58  FR  37062  (July  9. 1994) 
and  used  in  our  FMV  calculation  those 
sales  made  to  related  parties  that  were 
at  arm's  length.  We  made  deductions, 
where  appropriate,  for  discounts  and 
rebates.  In  instances  where  the  reported 
quantity  for  certain  sales  was  zero,  we 
excluded  these  transactions  from  our 
analysis.  In  one  instance  where  the 
reported  rebate  expense  was  negative. 
we  set  this  expense  for  the  particular 
transaction  to  zero. 

In  light  of  the  Court  of  Appeals  for  the 
Federal  Circuit's  (CAFC)  decision  in  Ad 
Hoc  Committee  of  AZ-NM-TX-FL 
Producers  of  Crav  Portland  Cement  v. 
United  States.  13  F.3d  398  (Fed.  Cir. 
1994).  the  Department  no  longer  can 
deduct  home  market  movement  charges 
from  FMV  pursuant  to  its  inherent 
power  to  fill  in  gaps  in  the  antidumping 
statute.  Instead,  we  will  adjust  for  those 
expenses  under  the  circumstance-of-sale 
provision  of  19  C.F.R.  353.56(a)  and  the 
exporter's  sales  price  offset  provision  of 
19  C.F.R.  353.56(b)(2),  as  appropriate. 
Accordingly,  in  the  present  case,  we 
deducted  post-sale  home  market 
movement  charges  from  FMV  under  the 
circumstance-of-sale  provision  of  19 
C.F.R.  353.56(a).  This  adjustment 
included  foreign  inland  freight. 


Pursuant  to  19  C.F.R.  353.56(a)(2).  we 
made  further  circumstance-of-sale 
adjustments,  where  appropriate,  for 
differences  in  credit  expenses, 
warranties  and  inspection  expenses 
between  the  U.S.  and  home  markets. 
With  regard  to  credit  expenses  in  the 
home  market,  given  that  respondent 
only  provided  month  and  year  for 
shipment  and  payment  dates,  we  set 
shipment  date  equal  to  the  first  day  of 
the  reported  month  and  pament  date 
equal  to  the  last  day  of  the  "reported 
month  and  then  calculated  imputed 
credit  in  accordance  with  our  normal 
methodology.  For  both  markets,  we 
calculated  an  average  number  of  ^ledit 
days  when  shipment  and  payment  dates 
were  missing  and  used  the  date  of  the 
preliminary  determination,  January  19, 
1995.  as  payment  date  when  only 
payment  dates  were  missing.  We 
deducted  home  market  commissions 
and  added  U.S.  indirect  selling 
expenses  capped  by  the  amount  of  home 
market  commissions. 

We  also  deducted  home  market 
packing  and  added  U.S.  packing  costs, 
in  accordance  with  section  773(a)(1)  of 
the  Act.  We  made  adjustments,  where 
appropriate,  for  differences  in  the 
physical  characteristics  of  the 
merchandise,  in  accordance  with 
section  773(a)(4)(C)  of  the  Act. 

We  adjusted  for  VAT  in  accordance 
with  our  practice.  {See  the  "United 
States  Price"  section  of  this  notice, 
above.) 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York.  See  19  C.F.R.  353.60(a). 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  will  verif\-  the  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  seamless  pipe  from  Germany, 
as  defined  in  the  Scope  of  Investigation 
section  of  this  notice,  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Ser\'ice  shall 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  estimated 
preliminary  dumping  margins,  as  shown 
below.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
The  estimated  preliminary  dumping 
margins  are  as  follows: 
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Manufacturer/producer/exportef 

Margin 
percent 

Mannesmannrohren-Werke  AG  .... 
All  others  

2.68% 
2.68% 

ITC  Notification 

In  accordance  with  section  733(0  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  imports  of  the 
subject  merchandise  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  the  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  with  19  C.F.R.  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  March  10, 
1995,  and  rebuttal  briefs  no  later  than 
March  15. 1995.  In  accordance  with  19 
C.F.R.  353.38(b),  we  will  hold  a  public 
hearing,  if  requested,  to  give  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  March  17, 1995,  at  2:00  p.m.  at 
the  U.S.  Department  of  Commerce, 
Room  1414,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Request  should 
contain:  (1)  the  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  and  (3)  a  list  of  the 
issues  to  be  discussed.  In  accordance 
with  19  C.F.R.  353.38(b),  oral 
presentation  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f))  and  19  C.F.R. 
353.15(a)(4). 

Dated:  January  19, 1995. 
Susan  G.  Essennan. 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  95-2105  Filed  1-26-95;  8:45  am) 
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[A-475-814] 

Notice  of  Preliminary  Determination  of 
Sales  at  Not  Less  Than  Fair  Value: 
Small  Diameter  Circular  Seamless 
Carbon  and  Alloy  Steel,  Standard,  Line 
and  Pressure  Pipe  from  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
EFFECTIVE  DATE:  January  27, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jenkins  or  Kate  Johnson.  Office  of 
Antidumping  Investigations.  Import 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  D.C.  20230; 
telephone  (202)  482-1756  or  482-4929. 
respectively. 

PRELIMINARY  DETERMINATION:  The 
Department  of  Commerce  (the 
Department)  preliminarily  determines 
that  small  diameter  circular  seamless 
carbon  and  alloy  steel,  standard,  line 
and  pressure  pipe  from  Italy  (seamless 
pipe)  is  not  being,  nor  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  estimated  de  minimis  margins  are 
shown  in  the  "Preliminary  Margin" 
section  of  this  notice. 

Case  History 

Since  the  notice  of  initiation 
published  on  July  20, 1994,  (59  FR 
37025),  the  following  events  have 
occurred. 

On  August  8, 1994,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  (USITC  Publication  2734, 
August  1994). 

On  August  19,  1994,  we  sent  the 
antidumping  questionnaire  to  Dalmine 
S.p.A.,  TAD  USA,  Inc.,  and  Dalmine 
USA,  Inc.,  (collectively  "Dalmine"), 
because  petitioner  claimed  that  Dalmine 
was  the  sole  producer  of  the  subject 
merchandise  exported  to  the  United 
States  from  Italy  during  the  period  of 
investigation  (POI).  In  order  to 
determine  if  Dalmine  accounted  for  over 
60  percent  of  the  exports  to  the  United 
States  and,  accordingly,  could  be  named 
as  the  sole  respondent,  we  also  sent  an 
abbreviated  version  of  Section  A  of  the 
questionnaires  to  the  following  Italian 
producers  named  in  the  petition: 
Aeciaierie  e  Tubificio  Meridionali  SpA, 
Pietra  SpA-Acciaierie  Ferriere  e  Tubifici 
(Pietra  SpA),  Tubicar  SpA,  Sandvik 
Italia  SpA,  and  Seta  Tubi  Sri.  On 
September  2  and  23. 1994,  Dalmine 
provided  volume  and  value  data  of  sales 
of  subject  merchandise  during  the  POI. 
Aeciaierie  e  Tubificio  Meridionali, 
Sandvik  Italia  and  Tubicar  SpA 


informed  the  Department  that  they  did 
not  sell  subject  merchandise  to  the 
United  States  during  the  POI.  Seta  Tubi 
Srl's  antidumping  questionnaire  was 
returned  to  the  Department  by  the  postal 
service  as  undeliverable  because  the 
address  could  not  be  found.  We  did  not 
receive  a  response  from  Pietra  SpA. 
However,  Pietra  SpA  sent  a  facsimile  to 
the  U.S.  Consulate  in  Milan  in  which  it 
reported  a  small  volume  of  shipments  of 
the  subject  merchandise  to  the  United 
States  from  January  1  to  March  31, 1994. 
On  September  27, 1994,  we  determined 
that  Dalmine  S.p.A.  (Dalmine)  should  be 
the  sole  respondent  in  this  investigation 
because  it  accounted  for  at  least  60 
percent  of  the  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  POI. 

On  September  19,  1994.  we  received 
a  request  from  Dalmine  to  exclude 
certain  "outlier"  sales  from  its  United 
States  and  home  market  sales  listings. 
On  September  23.  1994.  petitioner 
submitted  its  opposition  to  Dalmine's 
request.  On  September  26. 1994. 
Dalmine  responded  to  petitioner's 
September  23,  1994,  objections.  We 
requested  additional  information  from 
Dalmine  concerning  the  "outlier"  sales 
on  September  30, 1994.  Based  on 
Dalmine's  request,  and  after  considering 
all  comments  received,  on  November 
28, 1994,  we  informed  Dalmine  that  it 
would  be  exempted  from  reporting 
certain  "outlier"  home  market  and  U.S. 
sales. 

On  December  6  and  19,  1994,  Dalmine 
requested  that  it  be  exempt  from 
reporting  an  insignificant  quantity  of 
sales  made  by  related  resellers  and 
sought  clarification  concerning  which  of 
its  customers  are  "related  parties."  On 
December  12  and  22, 1994,  we  received 
comments  from  petitioner  addressing 
Dalmine's  request  to  exclude  reporting 
certain  related  party  sales.  On  January 
19,  1995,  after  considering  the 
additional  request  and  considering 
comments,  we  also  granted  Dalmine  an 
exemption  from  reporting  an 
insignificant  quantity  of  home  market 
sales  made  by  related  resellers.  The 
Department  accepted  Dalmine's 
definition  of  related  party,  as  described 
its  B  and  C  responses.  Therefore,  it  was 
not  necessary  to  provide  additional 
guidance. 

On  September  23, 1994,  we  received 
Dalmine's  response  to  Section  A  of  the 
Department's  questionnaire.  Responses 
to  Sections  B  and  C  of  the  questionnaire 
were  submitted  on  October  7, 1994.  On 
October  11, 1994,  petitioner  commented 
on  Dalmine's  Section  A  questionnaire 
response.  On  October  11  and  31,  1994, 
we  received  additional  comments  from 
petitioner  regarding  Dalmine's  Sections 


AL  B  and  C  responses.  On  November  18, 
wiB  issued  a  supplemental  questionnaire 
to  Dalmine.  We  received  a  response  on 
December  19, 1994. 

On  October  21  and  31,  and  November 
17, 1994,  we  received  comments  and 
rebuttal  comments  on  the  issues  of 
scope  and  class  or  kind  of  merchandise 
from  interested  parties,  pursuant  to  the 
Department's  invitation  for  such 
cdmments  in  its  notice  of  initiation. 

On  October  27, 1994,  the  Department 
received  a  request  from  petitioner  to 
postpone  the  preliminary  determination 
until  January  19, 1995.  On  November 
18.  1994,  we  published  in  the  Federal 
Register  (59  FR  59748),  a  notice 
announcing  the  postponement  of  the 
preliminary  determination  until  not 
later  than  January  19, 1995,  in 
accordance  with  19  C.F.R.  353.15(c)  and 
(d). 

Scope  of  Investigation 

For  purposes  of  this  investigation, 
seamless  pipes  are  seamless  carbon  and 
alloy  (other  than  stainless)  steel  pipes, 
of  circular  cross-section,  not  more  than 
114.3mm  (4.5  inches)  in  outside 
diameter,  regardless  of  wall  thickness, 
manufacturing  process  (hot-finished  or 
cold-drawn),  end  finish  (plain  end, 
bevelled  end.  upset  end,  threaded,  or 
threaded  and  coupled),  or  surface  finish. 
These  pipes  are  commonly  known  as 
standard  pipe,  line  pipe  or  pressure 
pipe,  depending  upon  the  application. 
They  may  also  be  used  in  structural 
applications. 

The  seamless  pipes  subject  to  these 
investigations  are  currently  classifiable 
under  subheadings  7304.10.10.20. 
7304.10.50.20,  7304.31.60.50. 
7304.39.00.16,  7304.39.00.20, 
7304.39.00.24,  7304.39.00.28. 
7304.39.00.32,  7304.51.50.05, 
7304.51.50.60,  7304.59.60.00, 
7304.59.80.10,  7304.59.80.15. 
7304.59.80.20,  and  7304.59.80.25  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS). 

The  following  information  further 
defines  the  scope  of  this  investigation, 
which  covers  pipes  meeting  the 
physical  parameters  described  above: 

Specifications,  Characteristics  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  American 
Society  for  Testing  and  Materials 
(ASTM)  standard  A-106  may  be  used  in 
temperatures  of  up  to  1000  degrees 
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fahrenheit,  at  various  American  Society 
of  Mechanical  Engineers  (ASME)  code 
stress  levels.  Alloy  pipes  made  to  ASTM 
standard  A-335  must  be  used  if 
temperatures  and  stress  levels  exceed 
those  allowed  for  A-106  and  the  ASME 
codes.  Seamless  pressure  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natural  gas,  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevani  ASME  code 
requirements. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106,  ASTM  A-53  and  API  5L 
specifications.  Such  triple  certification 
of  pipes  is  common  because  all  pipes 
meeting  the  stringent  A-106 
specification  necessarily  meet  the  API 
5L  and  ASTM  A-53  specifications. 
Pipes  meeting  the  API  5L  specification 
necessarily  meet  the  ASTM  A-53 
specification.  However,  pipes  meeting 
the  A-53  or  API  5L  specifications  do  not 
necessarily  meet  the  A-106 
specification.  To  avoid  maintaining 
separate  production  runs  and  separate 
inventories,  manufacturers  triple  certify 
the  pipes.  Since  distributors  sell  the  vast 
majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
ser\'ice  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  certified 
pipes  is  in  pressure  piping  systems  by 
refineries,  petrochemical  plants  and 
chemical  plants.  Other  applications  are 
in  power  generation  plants  (electrical- 
fossil  fuel  or  nuclear),  and  in  some  oil 
field  uses  (on  shore  and  offshore)  such 
as  for  separator  lines,  gathering  lines 
and  metering  runs.  A  minor  application 
of  this  product  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However,  A- 
106  pipes  may  be  used  in  .some  boiler 
applications. 

The  scope  of  this  investigation 
includes  all  multiple-stenciled  seamless 
pipe  meeting  the  physical  parameters 


described  above  and  produced  to  one  of 
the  specifications  listed  above,  whether 
or  not  also  certified  to  a  non-covered 
specification.  Standard,  line  and 
pressure  applications  are  defining 
characteristics  of  the  scope  of  this 
investigation.  Therefore,  seamless  pipes 
meeting  the  physical  description  above, 
but  not  produced  to  the  A-106.  A-53. 
or  API  5L  standards  shall  be  covered  if 
used  in  an  A-106,  A-335,  A-53.  or  API 
5L  application. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  A-106 
applications.  These  specifications 
include  A-162,  A-192.  A-210,  A-333, 
and  A-524.  When  such  pipes  are  used 
in  a  standard,  line  or  pressure  pipe 
application,  such  products  are  covered 
by  the  scope  of  this  investigation. 

Specifically  excluded  from  this 
investigation  are  boiler  tubing, 
mechanical  tubing  and  oil  country 
tubular  goods  except  when  used  in  a 
standard,  line  or  pressure  pipe 
application.  Also  excluded  from  this 
investigation  are  redraw  hollows  for 
cold-drawing  when  used  in  the 
production  of  cold-drawn  pipe  or  tube. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Scope  Issues 

In  our  notice  of  initiation  we 
identified  two  issues  which  we 
intended  to  consider  further.  The  first 
issue  was  whether  to  consider  end-use 
a  factor  in  defining  the  scope  of  these 
investigations.'  The  second  issue  was 
whether  the  seamless  pipe  subject  to 
this  investigation  constitutes  more  than 
one  class  or  kind  of  merchandise.  In 
addition  to  these  two  issues,  interested 
parties  have  raised  a  number  of  other 
issues  regarding  whether  certain 
products  should  be  excluded  from  the 
scope  of  this  investigation.  These  issues 
are  discussed  below. 

Regarding  the  end-use  issue, 
interested  parties  have  submitted 
arguments  about  whether  end-use 
should  be  maintained  as  a  scope 
criterion  in  this  investigation.  After 
carefully  considering  these  arguments, 
we  have  determined  that,  for  purposes 
of  this  preliminary  determination,  we 
will  continue  to  include  end-use  as  a 
scope  criterion.  We  agree  with 
petitioner  that  pipe  products  identified 


'  Various  parties  in  this  investigation,  as  well  as 
in  the  concurrent  investigations  involving  the  same 
product  from  Argentina.  Italy,  and  Germany  have 
faised  issues  and  made  arguments.  For  purposes  of 
simplicity  and  consistency  across  investigations.  h« 
will  discuss  all  of  these  issues  in  this  notice 
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as  potential  substitutes  used  in  the  same 
applications  as  products  meeting  the 
requisite  ASTM  specifications  may  fall 
within  the  same  class  or  kind,  and 
within  the  scope  of  any  order  issued  in 
this  investigation.  However,  we  are  well 
aware  of  the  difficulties  involved  with 
requiring  end-use  certifications, 
particularly  the  burdens  placed  on  the 
Department,  the  U.S.  Customs  Service, 
and  the  parties.  We  will  strive  to 
simplify  any  procedures  used  in  this 
regard.  We  will,  therefore,  carefully 
consider  any  comment  on  this  issue  for 
purposes  of  our  final  determination. 

Regarding  the  class  or  kind  issue, 
although  respondents  propose  dividing 
the  scope  of  this  investigation  into  two 
classes  or  kinds  of  merchandise,  they  do 
not  agree  on  the  merchandise 
characteristics  that  will  define  the  two 
classes.  The  respondents  in  the 
Brazilian  and  German  investigations 
argue  that  the  scope  should  be  divided 
into  two  classes  or  kinds  based  on  the 
material  composition  of  the  pipe — 
carbon  versus  alloy.  The  respondent  in 
the  Argentine  investigation  argues  that 
the  scope  should  be  divided  into  two 
classes  or  kinds  of  merchandise  based 
on  size.  Petitioner  maintains  that  the 
subject  merchandise  constitutes  a  single 
class  or  kind. 

We  have  considered  the  class  or  kind 
comments  of  the  interested  parties  and 
have  analyzed  this  issue  based  on  the 
criteria  set  forth  by  the  Court  of 
International  Trade  in  Diversified 
Products  v.  United  States,  6  CIT  155, 
572  F.  Supp.  883  (1983).  These  criteria 
are  as  follows:  (1)  The  general  physical 
characteristics  of  the  merchandise;  (2) 
the  ultimate  use  of  the  merchandise;  (3) 
the  expectations  of  the  ultimate 
purchasers;  (4)  the  channels  of  trade; 
and  (5)  cost. 

We  note  that  certain  differences  exist 
between  the  physical  characteristics  of 
the  various  products  (e.g.,  size, 
composition).  In  addition,  there  appear 
to  be  cost  differences  between  the 
various  products.  However,  the 
information  on  record  is  not  sufficient 
to  justify  dividing  the  class  or  kind  of 
merchandise.  The  record  on  ultimate 
use  of  the  merchandise  and  the 
expectations  of  the  ultimate  purcha.sers 
indicates  that  there  is  a  strong 
possibility  that  there  may  be 
overlapping  uses  because  any  one  of  the 
various  products  in  question  may  be 
used  in  different  applications  (e.g..  line 
and  pressure  pipe).  Also,  based  upon 
the  evidence  currently  on  the  record,  we 
determine  that  the  similarities  in  the 
distribution  channels  used  for  each  of 
the  proposed  classes  of  merchandise 
outweigh  any  differences  in  the 
distribution  channels. 


In  conclusion,  while  we  recognize 
that  certain  differences  exist  between 
the  products  in  the  proposed  class  or 
kind  of  merchandise,  we  find  that  the 
similarities  are  more  significant. 
Therefore,  for  purposes  of  this 
preliminary  determination,  we  will 
continue  to  consider  the  scope  as 
covering  one  class  or  kind  of 
merchandise.  This  preliminary  decision 
is  consistent  with  past  cases  concerning 
steel  pipe  products.  (See  e.g..  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Circular  Welded  Non-Alloy  Steel 
Pipe  From  Brazil  et.  al.,  57  FR  42940, 
September  17, 1992).  However,  a 
number  of  issues  with  respect  to  class 
or  kind  remain  to  be  clarified.  We  will 
provide  the  parties  with  another 
opportunity  to  submit  additional 
information  and  argument  for  the  final 
determination.  For  a  complete 
discussion  of  the  parties'  comments,  as 
well  as  the  Department's  analysis,  see 
memorandum  from  Gary  Taverman, 
Acting  Director,  Office  of  Antidumping 
Investigations  to  Barbara  Stafford, 
Deputy  Assistant  Secretary  for 
Investigations,  dated  January  19,  1995. 

Regarding  the  additional  issues 
concerning  exclusion  of  certain 
products,  one  party  requests  that  the 
Department  specify  that  multiple- 
stencilled  seamless  pipe  stencilled  to 
non-subject  standards  is  not  covered. 
Furthermore,  this  party  argues  that  the 
scope  language  should  be  clarified  so 
that  it  specifically  states  that  only 
standard,  line,  and  pressure  pipe 
stencilled  to  the  ASTM  A-106,  ASTM 
A-53  or  API-5L  standards  are  included, 
and  that  we  clarify  the  meaning  of 
"mechanical  tubing."  In  addition,  this 
party  requests  that  the  Department 
exclude  unfinished  oil  country  tubular 
goods,  ASTM  A-519  pipe  (a  type  of 
mechanical  tubing)  and  mechanical  tube 
made  to  customer  specifications  from 
the  scope  of  this  investigation. 

Another  party  requests  that  the 
Department  specifically  exclude  hollow 
seamless  steel  products  produced  in 
non-pipe  sizes  (known  in  the  steel 
industry  as  tubes),  from  the  scope  of  this 
investigation. 

Because  we  currently  have 
insufficient  evidence  to  make  a 
determination  regarding  these  requests, 
we  are  not  yet  in  a  position  to  address 
these  concerns.  Therefore,  for  purposes 
of  this  preliminary  determination,  we 
will  not  exclude  these  products  from  the 
scope  of  this  investigation.  Once  again, 
we  will  collect  additional  information 
and  consider  additional  argument  before 
the  final  determination. 


Period  of  Investigation 

The  POI  is  January  1,  1994,  through 
June  30,  1994. 

Such  or  Similar  Comparisons 

We  have  determined  that  all  the 
products  covered  by  this  investigation 
constitute  a  single  category  of  such  or 
similar  merchandise.  We  made  fair 
value  comparisons  on  this  basis.  In 
accordance  with  the  Department's 
standard  methodology,  we  first 
compared  identical  merchandise. 
Referencing  Appendix  V  of  our 
questionnaire,  Dalmine  states  that  the 
specifications  for  the  merchandise 
exported  to  the  United  States  are 
identical  to  the  specifications  for  the 
merchandise  sold  in  the  home  market. 
Dalmine  further  claims  that  triple- 
stencilled  merchandise  sold  in  the  U.S. 
market  is  identical  to  single-stencilled 
merchandise  sold  in  the  home  market. 
We  have  accepted  Dalmine's  assertions 
for  purposes  of  this  preliminary 
determination.  Where  there  were  no 
sales  of  identical  merchandise  in  the 
home  market  to  compare  to  U.S.  sales, 
or  where,  according  to  respondent, 
comparisons  of  similar  merchandise 
would  result  in  differences-in- 
merchandise  adjustments  exceeding  20 
percent,  we  made  comparisons  on  the 
basis  of  constructed  value  (CV)  because 
there  was  no  comparable  merchandise 
sold  in  the  home  market  based  on  the 
criteria  in  Appendix  V  to  the 
antidumping  questionnaire,  on  file  in 
Room  B-099  of  the  main  building  of  the 
Department. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
seamless  pipe  from  Dalmine  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice.  In 
accordance  with  19  CF.R.  353.58,  we 
made  comparisons  at  the  same  level  of 
trade,  where  possible. 

United  States  Price 

We  based  USP  on  purchase  price  (PP), 
in  accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  imrelated  purchasers  in  the 
United  States  before  importation  and 
because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

We  calculated  PP  based  on  packed 
FOB  U.S.  port  prices  to  unrelated 
customers.  In  accordance  with  sec  tion 
772(d)(2)(A)  of  the  Act,  we  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  ocean  freight. 
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US.  brokerage,  marine  insurance,  and 
US.  import  duty. 

\^e  also  made  an  adjustment  to  USP 
fo-  the  value-added  tax  (VAT)  paid  on 
thaj comparison  sales  in  Italy  in 
acijordnnce  with  our  practice,  pursuant 
to  the  Court  of  International  Trade's 
(C[1r)  decision  in  Federal-Mogul  Corp. 
ar  d  the  Torrington  Cn.  v.  United  States. 
Silt)  Op.  93-194  (CIT)  October  7,  1993). 
(S  3^  Final  Determination  of  Sales  at  less 
Tl  in  Fair  Value:  Calcium  Aluminate 
Ccitient.  Cement  Clinker  and  Flux  from 
Fnlice,  59  FR  14136,  March  25.  1994). 

Fciteign  Market  Value 

n  order  to  determine  whether  thure 
wi  jc  sufficient  sales  of  subject 
miirchandise  in  the  home  market  fo 
se  ve  as  a  viable  basis  for  calculating 
F^^^  we  compared  the  volume  of  home 
niitket  siiies  of  seamless  pipe  to  the 
vo  lime  of  third  country  sales  of 
seiiniless  pipe  in  accordance  with 
seclion  773(a)(1)(B)  of  the  Act.  Based  on 
th:!J  comparison,  we  found  that  the 
vo  jimc  of  home  market  sales  was 
grtiter  than  five  percent  of  the  aggregate 
vo  ime  of  tiiird  country  saie.s. 
Thi  refore.  we  determined  that  Dalmine 
ha  i  a  viable  home  market  with  rhspet;t 
to  itiles  of  seamless  pipe  during  the  POI. 

\\}  accordance  with  19  CF.R.  353.40, 
w£  c;alciilated  FMV  based  on  ex-factory 
or  jelivered  prices  charged  to  unrelated 
an  i,  where  appropriate,  to  related 
customers  in  Italy.  We  compared  related 
pat}'  prices  using  the  test  set  forth  in 
Appendix  II  to  the  Final  Determination 
of  Sales  at  Less  than  Fair  Value;  Certain 
Co  d-roiled  Carbon  Steel  Flat  Products 
frojrn  Argentina,  58  FR  37062  (July  9, 
19s4),  and  used  in  our  FMV  calculation 
those  sales  made  to  related  parties  that 
weire  at  arm's-length.  We  made 
defflUctions.  where  appropriate,  for 
discounts. 

'  In  light  of  the  Court  of  Appeals  tor  the 
Federal  Circuit's  (CAFC)  decision  in  Ad 
Ho^  Committee  of  AZ-NM-TX-FL 
Pre  diicers  of  Grav  Portland  Cement  v 
Untied  States.  13  F.3d  398  (Fed.  Cir. 
1994).  the  Department  no  longer  can 
deduct  home  market  movement  charges 
frotn  FMV  pursuant  to  its  inherent 
l)OWer  to  fill  in  gaps  in  the  antidumpin.; 
statute.  Instead,  we  will  adjust  for  those 
expenses  under  the  circumstance-of-sale 
prol\'ision  of  19  CF.R.  353.56(a)  and  the 
exporter's  sales  price  offset  provision  of 
19  C  FR.  353.5fi(b)(2),  as  appropriate. 
.\ccordingly,  in  the  pre.sent  case,  we 
deducted  post-sale  home  market 
movement  charges  from  FMV  under  the 
i.ircumstanco-of-sale  provision  of  19 
C.F,R.  353.56(a).  This  adjustment 


Pursuant  to  19  CF.R.  353.56(a)(2),  we 
made  further  circumstance-of-.sale 
adju.stments.  where  appropriate,  for 
differences  in  credit  expenses, 
warranties  and  product  liability 
expenses  between  the  U.S.  and  home 
market.  For  home  market  sales  with 
missing  shipment  and  payment  dates, 
we  recalculated  credit  expenses  using 
an  average  number  of  credit  days.  For 
those  sales  mi.ssing  only  payment  dates, 
we  recalculated  credit  expenses  using 
the  date  of  our  preliminary 
determination.  We  deducted  home 
market  commissions  and  added  U.S. 
indirect  selling  expenses  capped  by  the 
amount  of  home  market  commissions. 
We  added  interest  revenue,  where 
appropriate. 

We  also  deducted  home  market 
packing  and  added  U.S.  packing  co.sts, 
in  accordancf  with  section  773(a)(1)  ot 
the  Act. 

Wf  adjusted  for  VAT  in  accordance 
with  our  practice.  (See,  the  "United 
Slates  Price"  section  of  this  notice, 
above.) 

For  sales  for  which  Dalmine  had  with 
no  comparable  merchandise  sold  in  the 
home  market  for  comparison  to  its  U.S. 
product,  we  based  FMV  on  CV.  We 
calculated  CV  based  on  the  sum  of  the 
cost  of  materials,  fabrication,  general 
expenses,  U.S  packing  costs  and  profit. 
In  accordance  with-se(  tion 
773(e)(l)(Blii)  of  the  Act.  we  included 
the  greater  of  respondents  reported 
general  expen.ses  or  the  statutory 
minimum  often  percent  oi  the  cost  of 
manufacturing  (COM),  as  appropriate. 
For  profit,  we  used  the  statutory 
minimum  of  eight  percent  of  the  sum  of 
COM  and  general  expenses.  We  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in  credit 
expen.ses  and  product  liability  and 
warranty,  pursuant  to  19  CF.R. 
353.56(a)(2). 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York.  Sfe  10  CF.R.  353.60(a). 

Verificalion 

As  provided  in  section  776(b)  of  the 
Act.  we  will  verify  the  information  used 
in  making  our  final  determination. 

Preliminary  Margins 


inc 
frei 


JMI 


uded  home  market  foreign  inland 
It. 


Manufacturer/producer 
exporter 

Margin  percent 

Dalmine  S.p.A 

All  ottiers 

0.28  de  minimis. 

0  ?fi  fif>  fTttnimi^ 

lie  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  imports  of  the 
subject  merchandise  are  materiallv 
injuring,  or  threaten  material  injury  to. 
the  U.S.  industry'  before  the  later  of  120 
days  ahcr  the  date  of  the  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  with  19  CF.R.  333. 3H. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  subniiUed  to 
the  Assistant  Sec.retan,'  for  Import 
Administration  no  later  than  March  10. 
1995,  and  rebuttal  briefs  no  later  than 
March  15,  199."i.  In  accordaiict  with  19 
CF.R.  353.38(b),  we  will  hold  ."i  ;  ,it,lic 
hearing,  if  requested,  to  give  int  nsit-d 
parties  an  opportunity  to  f;onini(  nt  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  l)e 
held  on  March  20.  1995.  at  2;0o  p.m..  at 
the  U.S.  Department  of  Commin  e. 
Room  1414,  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washinj^ton.  D.C  20230.  Parties  should 
confirm  by  telephone  the  time.  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Intere.sted  parties  who  wish  trrrequest 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  US.  Department  ot 
Commerce,  Room  B-099.  within  ten 
days  of  the  publication  of  this  notiie  in 
the  Federal  Register.  Request  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  numbt'r;  (2)  the  number 
of  participants;  and  (3)  a  list  of  tlie 
issues  to  be  discussed.  In  accnrdance 
with  19  CF.R.  353.380)).  oral 
presentation  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C  1673b(n)  and  19  CF.R. 
353.15(a)(4). 

Drited:  ),inudn,-  19,  IM.*,, 

Sasan  G.  E.s.<ierraan. 

Assii^tiint  Se<  retiiry- for  Import 
Arlministm:ion. 

[FR  Dot.  95-2108  Filed  l-JO-O.i:  K:4,l  umj 
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SUMMARY:  The  U.S.  Automotive  Parts 
Advisory  Committee  (the  "Committee") 
advises  U.S.  Government  officials  on 
matters  relating  to  the  implementation 
of  the  Fair  Trade  in  Auto  Parts  Act  of 
1988.  The  Committee:  (1)  Reports 
annually  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S.-made  auto 
parts  and  accessories  in  Japanese 
markets;  (2)  assists  the  Secretary  in 
reporting  to  the  Congress  on  the 
progress  of  sales  of  U.S.-made  auto  parts 
in  Japanese  markets,  including  the 
formation  of  long-term  supplier 
relationships;  (3)  reviews  and  considers 
data  collected  on  sales  of  U.S.-made 
auto  parts  to  Japanese  markets;  (4) 
advises  the  Secretary  during 
consultations  with  the  Government  of 
Japan  on  these  issues;  and  (5)  assists  in 
establishing  priorities  for  the 
Department's  initiatives  to  increase 
U.S.-made  auto  parts  sales  to  Japanese 
markets,  and  otherwise  provide 
assistance  and  direction  to  the  Secretary 
in  carrying  out  these  initiatives.  At  the 
meeting,  committee  members  will 
receive  briefings  on  the  status  of 
ongoing  consultations  with  the 
Government  of  Japan  and  will  discuss 
specific  trade  and  sales  expansion 
programs  related  to  U.S.-Japan 
automotive  parts  policy. 

DATE  AND  LOCATK)N:  The  meeting  will  be 
held  on  Thursday.  February  9.  1995 
from  11:00  a.m.  to  2:30  p.m.  at  the  U.S. 
Department  of  Commerce  in 
Washington.  D.C. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Reck.  Office  of  Automotive 
Affairs,  Trade  Development,  Main 
Commerce.  Room  4036,  Washington, 
DC.  20230,  telephone:  (202)  482-1418. 

SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on  July  5, 
1994,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Act,  as  amended,  that 
the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
subcommittee  thereof,  dealing  with 
privileged  or  confidential  commercial 
information  may  be  exempt  from  the 
provisions  of  the  Act  relating  to  open 
meeting  and  public  participation  therein 
because  these  items  are  concerned  with 
matters  that  are  within  the  purview  of 
5  U.S.C.  552b(c)(4)  and  (9){B).  A  copy  of 
the  Notice  of  Determination  is  available 
for  public  inspection  and  copying  in  the 
Department  of  Commerce  Records 
Inspection  Facility,  Room  6020.  Main 
Commerce. 


Dated:  January  23, 1995. 
Henry  P.  Misisco, 

Director.  Office  of  Automotive  Affairs. 
(PR  Doc.  95-2125  Filed  1-26-95;  8:45  am) 

BILLINC  COOe  35ia-OR-P 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  940541-4339] 
RIN  0693-AB30 

Approval  of  Federal  Information 
Processing  Standards  Publication 
153-1,  Programmer's  Hierarchical 
Interactive  Graphics  System  (PHIGS) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  has  approved  a  revised 
standard,  which  will  be  published  as 
FIPS  Publication  153-1,  Programmer's 
Hierarchical  Interactive  Graphics 
System  (PHIGS). 

SUMMARY:  On  June  17, 1994  (59  FR 
31209-31214).  notice  was  published  in 
the  Federal  Register  that  a  revision  to 
Federal  Information  Processing 
Standard  153.  Programmer's 
Hierarchical  Interactive  Graphics 
System  (PHIGS)  was  being  proposed  for 
Federal  use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
the  revised  standard  was  reviewed  by 
NIST.  On  the  basis  of  this  review.  NIST 
recommended  that  the  Secretary 
approve  the  revised  standard  as  a 
Federal  Information  Processing 
Standards  Publication,  and  prepared  a 
detailed  justification  document  for  the 
Secretary's  review  in  support  of  that 
recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary  is 
part  of  the  public  record  and  is  available 
for  inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility.  Room  6020, 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues.  NW,  Washington,  DC  20230. 

This  FIPS  contains  two  sections:  (1) 
An  announcemeiit  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATE:  This  revised  standard 
becomes  effective  August  1. 1995. 


ADDRESSES:  Interested  parties  may 
purchase  copies  of  this  revised 
standard,  including  the  technical 
specifications  section,  from  the  National 
Technical  Information  Service  (NTIS). 
Specific  ordering  information  from 
NTIS  for  this  standard  is  set  out  in  the 
Where  to  Obtain  Copies  Sedion  of  the 
announcement  section  of  the  standard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kevin  G.  Brady,  telephone  (301) 
975-3644.  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899. ' 

Dated:  )anuar>'  18, 1995. 
Samuel  Kramer, 

Associate  Director. 

Federal  Information  Processing 
Standards  Publication  153-1 

(date) 

Announcing  the  Standard  for 
Programmer's  Hierarchical  Interactive 
Graphics  System  (PHIGS) 

Federal  Information  Processing 
Standards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  Programmer's 
Hierarchical  Interactive  Graphics 
System  (PHIGS)  (FIPS  PUB  153-1). 

2.  Category  of  Standard.  Software 
Standard,  Graphics. 

3.  Explanation.  This  publication  is  a 
revision  of  FIPS  PUB  153  and 
supersedes  that  document  in  its 
entirety.  This  revision  provides  a 
substantial,  upward-compatible 
enhancement  of  the  basic  PHIGS 
functionality  known  as  Plus  Lumiere 
and  Surfaces.  PHIGS  PLUS  (ANSI/ISO 
9592.1a.2a.3a.4:1992).  PHIGS  PLUS 
adds  facilities  forihe  specification  of 
curved  lines,  curved  and  faceted 
surfaces,  lighting  and  shading,  and  adds 
a  mechanism  for  color  specification  to 
allow  non-indexed  color  specification. 
Amendments  to  each  part  of  the  PHIGS 
specification  detail  revisions  required 
by  PHIGS  PLUS.  Also,  each  language 
binding  of  PHIGS  has  been  amended  as 
a  result  of  PHIGS  PLUS.  The 
specifications  and  amendments  that 
comprise  the  complete  PHIGS  standard 
as  a  result  of  this  revision  are  detailed 
in  the  Specification  section  of  this 
document. 

In  addition  this  revision  adds  a 
requirement  for  validation  of  PHIGS 
implementations  using  either 
FORTRAN  or  C  bindings.  However. 
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validation  is  currently  limited  to  basic 
PHIGS  functionality,  and  therefore  does 
not  include  the  new  functionality  of 
PHIGS  PLUS  added  by  this  revision. 

FIPS  153-1  adopts  the  American 
Notional  Standard  Programmer's 
Hierarchical  Interactive  Graphics 
System.  ANSI/ISO  9592.1-3:1989.  and 
ANSI/ISO  9592.1a.2a.3a,4:1992,  and 
9393.1:1990.  9593.3:1990.  9593.4:1991, 
as  a  Federal  Information  Processing 
Standard  (FIPS).  This  standard  specifies 
the  control  and  data  interchange 
between  an  application  program  and  its 
graphic  support  system.  It  provides  a  set 
of  functions  and  programming  language 
bindings  for  the  definition,  display  and 
modification  of  geometrically  related 
objects,  graphical  data,  and  the 
relationships  between  the  graphical 
d£(ta.  The  purpose  of  the  standard  is  to 
promote  portability  of  graphics 
application  programs  between  different 
installations.  The  standard  is  for  use  by 
implementors  as  the  reference  authority 
in  developing  graphics  software 
syptems;  and  by  other  computer 
prbfessionals  who  need  to  know  the 
prpcise  syntactic  and  semantic  rules  of 
the  .standard. 

4.  Approving  Authority.  Secretary  of 
Cdmnierce. 

5.  Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 
Institute  of  Standards  and  Technology 
(N  BT).  Computer  Svstems  Laborator\' 
(Cpi.). 

(>.  Cross  Index. 

<i.  ANSI/ISO  9592.1:1989.  Information 
Pr^c:essing  Systems— Computer 
Grhphics— Programmer's  Hierarchical 
Interactive  Graphics  System  (PHIGS). 
Pajl  1,  Functional  Description. 

h.  ANSI/ISO  9592.1a:1992. 
Amendment  1,  Information  Pro<:essing 
Systems — Computer  Graphics — 
Programmer's  Hierarchical  Interactive 
Graphics  System  (PHIGS).  Part  1. 
Func  tional  De.scription. 

C.  ANSI/ISO  9592.2:1989,  Information 
Pr(;)Cussing  Systems — Computer 
Graphics — Programmer's  Hierarchical 
Intinractive  Graphics  System  (PHIGS). 
Part  2,  Archive  File  Format. 

d.  ANSI/ISO  9592.2a:1992. 
Artiendment  1,  Information  Pro<:ossing 
Systems — Computer  Graphics — 
Programmer's  Hierarchical  Interactive 
Graphics  System  (PHIGS).  Part  2. 
Archive  File  Format. 

tj.  ANSI/ISO  9592.3:1989,  Information 
Processing  Systems — Computer 
Graphics — Programmer's  Hierart.hical 
Interactive  Graphics  System  (PHIGS), 
Paijt  3,  Clear  Text  Encoding  of  Archive 
Fil». 

f  ANSI/ISO  9592.3a:1992. 
An  ^ndment  1.  Information  Processing 
Svi  terns — Computer  Graphics — 
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Programmer's  Hierarchical  Interactive 
Graphics  System  (PHIGS).  Part  3,  Clear 
Text  Encoding  of  Archive  File. 

g.  ANSI/ISO  9592.4:1992,  Information 
Processing  Systems — Computer 
Graphics— Programmer's  Hierarchical 
Interactive  Graphics  System  (PHIGS). 
Part  4.  Plus  Lumiere  and  Surfaces, 
PHIGS  PLUS. 

h.  ANSI/ISO  9592.1:1990.  Information 
Processing  Systems — Computer 
Graphics— Programmer's  Hierarchical 
Interactive  Graphics  Svstem  (PHIGS), 
Language  Bindings,  FORTRAN. 

i.  ISO/IEC  9593.1:1990  Tech. 
Corrigendum.  Programmer's 
Hierarchical!  Interactive  Graphics 
System  (PHJGS],  Language  Bindings, 
FORTRAN. 

j.  ANSI/ISO  9593.3:1990,  Information 
Processing  Systems — Computer 
Graphics— Programmer's  Hierarchical 
Interactive  Graphics  System  (PHIGS). 
Language  Bindings,  Ada. 

k.  ISO/IEC  9593.3:1990,  Tech. 
Corrigendum.  Programmer's 
Hierarchical  Interactive  Graphics 
System  (PHIGS)  Language  Bindings, 
Ada. 

I.  ANSI/ISO  9593.4:1991.  Information 
Processing  Systems — Computer 
Graphics — Programmer's  Hieran;hical 
Interactive  Graphics  System  (PHIGS), 
Language  Bindings,  C. 

7.  Related  Documents. 

a.  Federal  Information  Resources 
Management  Regulations  (FIRMR) 
subpart  201.20.303,  Standards,  and 
subpart  201.39.1002.  Federal  Standards. 

b.  Federal  ADP  and 
Telecommunications  Standards  Index. 
U.S.  General  Services  Administration, 
Information  Resources  Management 
Ser\ice.  (updated  periodicaliv). 

c.  NIST.  Validated  Products  List:, 
Programming  Languages,  Database 
Language  SQL.  Graphics.  COSIP, 
POSIX,  Security,  Published  quarteriy 
and  available  by  subscription  from  the 
National  Technical  Information  Service 
(NTIS).  U.S.  Department  of  Commerce, 
Springfield.  VA  22161. 

d.  FIPS  PUB  69-1.  Programming 
Language  FORTRAN,  adopts  ANSI 
X3.9-1978/R1989. 

e.  FIPS  PUB  119.  Programming 
Language  Ada.  adopts  ANSI/MIL-STD- 
181nA-19a3. 

f  FIPS  PUB  120-1,  Graphical  Kernel 
Svstem  (GKS).  adopts  ANSI  X3.124- 
1985. 

g.  FIPS  PUB  128-1.  Computer 
Graphics  Metafile  (CGM).  adopts  ANSI/ 
ISO  8632:1992. 

h.  FIPS  PUB  160.  Programming 
Language  C.  adopts  ANSI/ISO  9899: 
1992. 

i.  ANSI/ISO  8632:1992.  Infonnation 
Processing  Systems — Computer 


Graphics  Metafile  for  the  Storage  and 
Transfer  of  Picture  Description 
Information  (Part  1:  Functional 
Specifications;  Part  2:  Character 
Encoding;  Part  3:  Binary  Encoding:  Part 
4:  Clear  Text  Encoding). 

j.  ISO/IEC  646:1991,  Information 
Processing— 7-Bit  Coded  Character  Set 
for  Information  Interchange. 

k.  ISO  2022:1986,  Information 
Processing— ISO  7-Bit  and  8-Bit  Coded 
Character  Sets— Code  Extension 
Techniques. 

1.  ISO  2382/13:1984.  Data 
Processing— Vocabulary— Part  13: 
Computer  Graphics. 

m.  ISO  6093:1985.  InformatiLii 
Proce.ssing— Representation  ol  Ni.meric 
Values  in  Character  Strings  for 
Information  Inten;hange. 

n.  ISO  7942:19B5,  Information 
Processing  Systems — Computer 
Graphics— Functional  Specification  ot 
the  Graphical  Kernel  Svstem  (GKS). 

0.  ISO  7942/Amendment  1:1991. 
Computer  Graphics — Graphical  Kernel 
Systems  (GKS)  Functional  Descriptions. 

p.  ISO  8805:1988.  Information 
Processing — Computer  Graphics- 
Graphical  Kernel  System  (GK.S-3D) 
Extensions  Functional  Description. 

8.  Objectives.  The  primarj-  objectives 
of  this  .standard  are: 

—To  allow  very  highly  interactive 
graphics  application  prni^rams  using 
2D  or  3D  hierari-hically  stru(.tured 
graphics  data  to  be  easily  transported 
between  installations.  This  will 
reduce  costs  associated  with  the 
transfer  of  programs  among  different 
computers  and  graphics  devices, 
including  replacement  devices 

— To  aid  the  understanding  and  use  ot 
dynamic  hierarchical  graphics 
methods  by  application  programmers. 

— To  aid  manufacturers  of  graphics 
equipment  by  .serving  as  a  guideline 
for  identifying  useful  combinations  ol 
graphics  capabilities  in  a  devio\ 

— To  encourage  more  effective 
utilization  and  management  of 
graphics  application  programmers  by 
ensuring  that  skills  acquired  on  oiih" 
job  are  transportable  to  other  jobs, 
thereby  reducing  the  cost  of  graphics 
programmer  retraining. 

— To  aid  graphic  s  application 
programmers  in  understanding  and 
using  graphics  methods  by  specifying 
well-defined  functions  and  names. 
This  will  avoid  the  conhision  of 
incompatibility  common  with 
operating  systems  and  programming 
languages. 

9.  Applicability.  PHIGS  is  one  oUhe 
computer  graphics  standards  (.\ppcndi* 
A  discusses  the  family  of  computer 
graphics  .standards)  providtd  for  u>;<!  b\ 
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all  Federal  departments  and  agencies. 
These  graphics  standards  should  be 
used  for  all  computer  graphics 
applications  and  programs  that  are 
either  developed  or  acquired  for 
government  use. 

9.1  The  FIPS  for  PHIGS  is  intended 
for  use  in  computer  graphics 
applications  that  are  either  developed  or 
acquired  for  government  use.  It  is 
specifically  designed  to  meet  the 
performance  requirements  of  such 
demanding  applications  as  Computer 
Aided  Design/Computer  Aided 
Engineering/Computer  Aided 
Manufacturing,  command  and  control, 
molecular  modelling,  simulation  and 
process  control.  It  emphasizes  the 
support  of  applications  needing  a  highly 
dynamic,  highly  interactive  operator 
interface  and  expecting  rapid  screen 
update  of  complex  images  to  be 
performed  by  the  display  system.  The 
PHIGS  PLUS  functionality  is  designed 
to  support  graphics  applications 
requiring  lighting  and  shading,  curved 
lines,  curved  and  facetted  surfaces,  and 
non-indexed  color  specification. 

9.2  The  use  of  this  standard  is 
compulsory  and  binding  when  one  or 
more  of  the  following  situations  exist: 
— The  graphics  application  is  very 

highly  interactive,  or  contains 
hierarchically  structured  graphics 
data,  or  requires  rapid  modification  of 
2D  or  3D  graphics  data  and  the 
relationships  among  the  data. 

— It  is  anticipated  that  the  life  of  the 
graphics  program  will  be  longer  than 
the  life  of  the  presently  utilized 
graphics  equipment. 

— The  graphics  application  or  program 
is  under  constant  review  for  updating 
of  the  specifications,  and  changes  may 
result  frequently. 

— The  graphics  application  is  being 
designed  and  programmed  centrally 
for  a  decentralized  system  that 
employs  computers  of  different  makes 
and  models  and  different  graphics 
devices. 

— ^The  graphics  program  will  or  might  be 
nm  on  equipment  other  than  that  for 
which  the  program  is  initially  written. 

— The  graphics  program  is  to  be 
understood  and  maintained  by 
programmers  other  than  the  original 
ones. 

— The  graphics  program  is  or  is  likely  to 
be  used  by  organizations  outside  the 
Federal  government  (i.e..  State  and 
local  governments,  and  others). 

9.3  Nonstandard  features  of 
implementations  of  PHIGS  should  be 
used  only  when  the  needed  operation  or 
function  cannot  reasonably  be 
implemented  with  the  standard  features 
alone.  Although  nonstandard  features 


can  be  very  useful,  it  should  be 
recognized  that  the  use  of  these  or  any 
other  non-standard  elements  may  make 
the  interchange  of  graphics  programs 
and  future  conversion  more  difficult 
and  costly. 

10.  Specifications.  American  National 
Standard  Programmer's  Hierarchical 
Interactive  Graphics  System,  ANSI/ISO 
9592.1-3:1989  and  ANSI/ISO 
9592.1a,2a,3a,4:1992,  define  the  scope 
of  the  specifications,  the  syntax  and 
semantics  of  the  PHIGS  elements  and 
requirements  for  conforming 
implementations.  All  of  these 
specifications  apply  to  Federal 
Government  implementations  of  this 
standard. 

ANSI/ISO  9592.1-3:1989  and  ANSI/ 
ISO  9592.1a.2a,3a,4:1992  define  a 
language  independent  nucleus  of  a 
graphics  system  for  integration  into  a 
programming  language.  Thus,  it  is 
embedded  in  a  language  layer  obeying 
the  particular  conventions  of  the 
language.  FIPS  153-1  is  therefore 
divided  into  two  parts.  Part  1  represents 
the  functional  aspects  of  PHIGS.  Part  1 
consists  of  the  following: 

(1)  Functional  description  (ANSI/ISO 
9592.1:1989)  and  (ANSI/ISO 
9592.1a:1992,  Amendment  1) 

The  functional  description  of  PHIGS 
provides  a  set  of  functions  for  the 
definition,  display  and  modification  of 
2D  or  3D  graphical  data.  It  also  provides 
for  the  definition,  display  and 
manipulation  of  geometrically  related 
objects,  along  with  the  modification  of 
graphics  data  and  the  relation.ships 
between  that  graphical  data. 

(2)  Archive  file  format  (ANSI/ISO 
9592.2:1989)  and  (ANSI/ISO 
9592.2a:1992,  Amendment  1) 

The  archive  file  provides  a  file  format 
suitable  for  the  storage  and  retrieval  of 
PHIGS  structures  and  structure  network 
definitions.  It  allows  structure 
definitions  to  be  stored  in  an  organized 
way  on  a  graphical  software  system. 
And,  facilitates  transfer  of  structure 
definitions  between  different  graphical 
software  systems. 

(3)  Clear-text  encoding  (ANSI/ISO 
9592.3:1989)  and  (ANSI/ISO 
9592.3a:1992,  Amendment  1) 

The  clear-text  encoding  provides  a 
representative  of  the  archive  file  syntax 
that  is  easy  to  type,  edit  and  read.  The 
file  is  human-readable  (allows  editing), 
human  friendly  (ea.sy  and  natural  to 
read)  and  machine  readable  (parsable  by 
software). 

(4)  Plus  Lumiere  and  Surfaces,  PHIGS 
PLUS  (ANSI/ISO  9592.4:1992) 

The  Programmer's  Hierarchical 
Interactive  Graphics  System  (PHIGS) 
Plus  Lumiere  and  Surfaces  (PHIGS 
PLUS)  extends  the  basic  PHIGS 


functionality  by  adding  facilities  for  the 
specification  of  curved  lines,  curved 
and  faceted  surfaces,  lighting  and  other 
effects  such  as  depth  modulation. 

Part  2  of  FIPS  153-1  consists  of  the 
bindings  of  PHIGS  and  PHIGS  PLUS 
functions  to  actual  programming 
languages,  defined  in  ANSI/ISO 
9593:1990.  These  bindings  are 
developed  in  cooperation  with  the 
voluntary  standards  committees  of  the 
various  languages.  The  following 
bindings  currently  exist,  and  form  part 
2  of  FIPS  153-1: 
—The  FORTRAN  Language  binding  for 

PHIGS  (ANSI/ISO  9593.1:1990); 
—The  ADA  Language  binding  for  PHIGS 

(ANSI/ISO  9593.3:1990): 
— The  C  Language  binding  for  PHIGS 

(ANSI/ISO  9593.4:1991). 

Subsequent  language  bindings, 
including  those  for  PHIGS  PLUS,  will  be 
added  periodically  as  they  become 
available.  As  these  bindings  are 
approved  by  ANSI,  each  language 
binding  will  become  part  of  this 
standard. 

11.  Implementation.  Implementation 
of  this  standard  involves  four  areas  of 
consideration:  the  effective  date, 
acquisition  of  PHIGS  software  system 
implementations,  interpretations  of 
PHIGS  implementations,  and  validation 
of  PHIGS  implementations. 

11.1  Effective  Date.  This  revi.sed 
standard  is  effective  August  1,  1995. 
Requirements  for  the  use  of  basic  PHIGS 
functionality  (defined  in  ANSI/ISO 
9592.1-3:1989  and  ANSI/ISO 
9593.1:1990,  9593.3:1990,  9593.4:1991) 
are  unchanged  and  continue  in  effect. 
Validation  of  PHIGS  implementations  is 
required  after  the  effective  date  in 
accordance  with  Section  11.4. 

11.2  Acquisition  of 
Implementations.  Conformance  to  FIPS 
for  PHIGS  is  required  whether  PHIGS 
toolbox  packages  are  developed 
internally,  acquired  as  part  of  an  ADP 
system  procurement,  acquired  by 
separate  procurement,  used  under  an 
ADP  leasing  arrangement,  or  specified 
for  use  in  contracts  for  programming 
services.  Recommended  terminology  for 
procurement  of  FIPS  for  PHIGS  is 
contained  in  the  U.S.  General  Services 
Administration  publication  Federal 
ADP  &  Telecommunications  Standard 
Index,  Chapter  4  Part  1. 

11.3  Interpretation  of  this  FIPS. 
NIST  provides  for  the  resolution  of 
questions  regarding  FIPS  for  PHIGS 
specifications  and  requirements,  and 
issues  official  interpretations  as  needed. 
Procedures  for  interpretations  are 
specified  in  FIPS  PUB  2&-3.  All 
questions  about  the  interpretation  of 
FIPS  for  PHIGS  should  be  addressed  to: 


DirtBctor,  Computer  Systems  Laboratory 
(C3L),  Attn:  PHIG5  Interpretation, 
N!  honai  Institute  of  Standards  and 
Tfjqhnology,  GaitJiersburg,  MD  20899. 
Telephone:  (301)  975-3265. 
J1.4    Validation  of  PHIGS 
Inijplementations.  Implementations  of 
FIPS  for  PHIGS  using  either  FORTRAN 
orC  bindings  shall  be  validated  in 
accordance  with  NIST  Computer 
Systems  Laboratory  (CSL)  validation 
procedures  for  FIPS  for  PHIGS. 
Rei»mmended  procurement 
teniiinology  for  validation  of  FIPS  for 
PHIGS  is  contained  in  the  U.S.  General 
Sen  ices  Administration  publication 
Federal  ADP  &■  Telecommunications 
Standards  Index.  Chapter  4  Part  2.  This 
GSA  publication  provides  terminology 
fori  three  validation  options:  Delayed 
Validation.  Prior  Validation  Testing. 
amlPrior  Validation.  The  agency  shall 
.selkt  the  appropriate  validation  option. 
Thi^  agency  is  advLsed  to  refer  to  the 
NI$T  publication  Validated  Products 
List  for  information  about  the  validation 
stajus  of  PHIGS  products.  This 
in.^mation  may  be  used  to  specify 
validation  time  frames  that  are  not 
uncjliily  restrictive  of  competition. 

The  agency  shall  specify  the  criteria 
used  to  determine  whether  a  Validation 
Suitmiary  Report  (VSR)  or  Certificate  is 
;iprilicable  to  the  hardware/software 
(;n\|ironment  of  the  PHIGS 
imiilenientalion  offered.  The  criteria  for 
applicability  of  a  VSR  or  Certificate 
shofLild  be  appropriate  to  the  size  and 
timing  of  the  procurement.  A  large 
procurement  may  require  that  the 
offqivd  version/release  of  the  PHIGS 
imfjliementation  shall  be  validated  in  a 
specified  hardware/software 
environment  and  that  the  validation 
shall  be  conducted  with  specified 
hardware/software  features  or  parameter 
sett  ogs;  e.g.,  the  same  parameter 
settings  lo  be  used  in  a  performance 
benchmark.  An  agency  with  a  single- 
licejise  procurement  may  review  the 
Validated  Products  List  to  determine  the 
app|k,ability  of  existing  VSRs  or 
Certjificates  to  the  agency's  hardware/ 
software  environment. 

PHIGS  implementations  using  either 
FORTRAN  or  C  bindings  shall  be 
validoted  using  the  NIST  PHIGS  Test 
Suite;  a  suite  of  automated  validation 
tests  for  PHIGS  implementations.  The 
NIST  PHIGS  Test  Suite  was  first 
released  in  July  1990  to  help  users  and 
vejulors  determine  compliance  with 
FIP5J  for  PHIGS.  The  most  recent  version 
of  the  lest  suite  will  be  used  for 
vali()ating  conformance  of  PHIGS 
iriiplib'menfations  after  the  effective  date 
uf  FIpS  PUB  153-1.  The  results  of 
validation  testing  by  the  PHIGS  Testing 
ce  .ire  published  on  a  quarterly 
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basis  in  the  Validated  Products  Ust, 
available  from  the  National  Technical 
Information  Ser\'ice  (NTIS).  See  related 
documents  section. 

Each  release  of  the  test  suite  has 
provided  additional  language  bindings 
and  test  cases  to  increase  the  test  suite's 
coverage  of  PHIGS  functionality. 
Version  2.1  of  the  NIST  PHIGS  Test 
Suite,  released  in  April  1994,  provides 
testing  for  PHIGS  implementations 
using  either  the  FORTRAN  or  C 
language  binding.  Version  2.1  does  not 
include  tests  for  the  functionality  of 
PHIGS  PLUS  added  by  this  revision  of 
FIPS  of  PHIGS. 

A  PHIGS  Test  Suite  license  includes 
nil  of  the  tests  described  above, 
documentation,  and  automatic 
notifications  of  approved  changes  to  the 
PHIGS  Test  Suite  for  a  six  month 
period.  A  license  for  the  most  recent 
version  of  the  PHIGS  Test  Suite  is  a 
necessary  requirement  for  an 
organization  that  desires  to  be  tested  bv 
the  NIST  PHIGS  Testing  Service  after  " 
the  effective  date  of  FIPS  153-1. 

Current  information  about  the  NIST 
PHIGS  Validation  Service  and 
validation  procedures  for  FIPS  for 
PHIGS  is  available  from;  National 
Institute  of  Standards  and  Technology, 
Computer  Systems  I-aboratorv.  Graphit  s 
Software  Group.  Building  22.5,  Room 
A266,  Gaithersburg.  MD  20899,  (301) 
975-3265. 

12.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44.  United  States  Code. 
Waivers  shall  be  granted  only  when: 

a.  Compliance  with  a  standai^d  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal    - 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Governmentwide  savings. 

Agency  heads  may  act  upon  a  written 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
(,annot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  upon 
which  the  agency  head  made  the 
required  findings(s).  A  copy  of  ea(  h 
such  decision,  with  procurement 
sensitive  or  classified  portions  clearly 
identifed,  shall  be  sent  to:  National 
Institute  of  Standards  and  Te<:hno!ogy: 
Attn:  FIPS  Waiver  Decisions. 


Technology  Building,  Room  B-154; 
Gaithersburg.  MD  20899.  In  addition 
notice  of  each  waiver  granted  and  each 
delegation  of  authority  to  approve 
waivers  shall  be  sent  promptly  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives  and  the 
Committee  on  Governmental  Affairs  of 
the  Senate  and  shall  be  published 
promptly  in  the  Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  anv  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  with  su«;h 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C.  .Sec. 
552(b).  shall  be  part  of  the  proruremenl 
documentation  and  retained  by  the 
agency. 

13.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Servic  e, 
U.S.  Department  of  Commerce. 
Springfield.  VA  22161.  (Sale  of  the 
included  specifications  document  is  in 
arrangement  with  the  American 
National  Standards  In.stifute.  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  153-1 
{FIPSPUB153-1)  and  title.  Payment  may 
be  made  by  check,  money  order,  or 
deposit  account. 

Appendix  A— The  Family  ort.raphics 
Standards 

The  following  computer  graphics 
standards  are  now  available  to  address 
the  needs  of  government  applic:ations  in 
creating,  modifying,  manipulating,  and 
exchanging  computer-generated 
pictures: 

•  FIPS  PUB  120-1.  the  Graphicil 
Kernel  System  (GKS).  which  adopts 
ANSIX3.124-1985: 

•  FIPS  PUB  153-1,  the  Programmers 
Hierarchical  Interactive  Graphics 
System  (PHIGS).  which  adopts  ANSI/ 
ISO  9592-1989; 

•  FIPS  PUB  128-1,  the  Computer 
Graphics  Metafile  (CG.M).  which  .idopls 
ANSI/ISO  8632-1992  and 

•  FIPS  PUB  177,  the  Initial  Graphics 
Exchange  Specification  (IGES),  which 
adopts  ASME/ANSl  Y14.26M-1989. 

In  addition,  the  Computer  Graphics 
Interface  (CGI)  has  rec:ently  become  an 
International  standard,  and  is  expected 
lo  be  issued  as  a  FIPS. 
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These  standards  fall  into  two 
i;ategories:  Application  Programmer's 
Interface  (API)  standards,  and 
Interoperability  standards.  The  goal  of 
API  standards  is  to  enhance  the 
portability  of  graphics  programs  (and 
programmers)  between  installations  and 
environments.  The  goal  of 
Interoperability  standards  is  to  enable 
graphics  data  to  be  exchanged 
successfully  between  graphics  systems 
and  devices. 

Figure  1  is  a  very  simple  reference 
model  of  a  computer  graphics  operating 
environment.  The  model  emphasizes 
that  a  graphics  application  program 


interacts  with  physical  devices  and 
human  operators  via  a  computer 
graphics  environment.  Figure  1  also 
shows  that  the  application  may  receive 
information  from  an  external  database. 
The  output  of  the  graphics  program, 
as  shown  in  Figure  1.  is  directed  to  a 
virtual  graphics  device  (i.e.,  Virtual 
Device  Interface  or  VDI)  rather  than 
directly  to  a  physical  device.  A  Device 
Driver  provides  an  interface, 
implemented  in  either  hardware  or 
software,  for  translating  virtual  device 
commands  to  commands  understood  by 
a  particular  physical  device.  By 
substituting  one  device  driver  for 


another,  an  application  can  run  on  a 
different  physical  device.  This  device 
independence  is  a  central  concept  ot 
this  graphics  reference  model. 

In  Figure  1,  the  API  standards  reside 
in  the  box  labelled  the  Device 
Independent  Graphics  Package. 
Interoperability  standards  are  related  to 
the  boxes  in  Figure  1  labelled  Metafile 
Database  and  Virtual  Device  Interface. 
Figure  2  depicts  the  various  graphics 
standards  associated  with  the  general 
model  shown  in  Figure  1.  These  are 
discus.sed  below. 
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.Application  Programmer's  Interface 
(.\PI)  Standards 

Standards  at  the  API  promote  program 
and  programmer  portability.  A  standard 
at  this  level  specifies  a  set  of  operations 
on  a  variety  of  graphics  objects.  An  API 
standard  provides  for  the  portability  of 
applications  across  a  wide  range  of 
computer  hardware,  operating  systems, 
programming  languages,  and  graphics 
devices.  A  program  written  to  an  API   ^ 
standard  at  one  facility  in  one 
environment  should  be  easily 
transferable  to  another  facility  in  a 
different  environment.  Facility 
dependencies  should  be  the  major  area 
requiring  modification. 

The  specific  functions  supported  by  a 
particular  API  standard  provide  certain 
capabilities.  The  application 
programmer,  by  identifying  the 
capabilities  needed,  determines  the  API 
better  suited  for  the  application.  As 
shown  in  Figure  2,  there  are  currently 
two  graphics  API  standards,  GKS  and 
PHIGS. 

GKS  provides  a  functional  de.scription 
of  a  two-dimensional  (2D)  graphics 
interface.  It  provides  the  basic  graphics 
support  required  by  a  wide  variety  of 
application  requiring  the  production  of 
computer-generated  pictures.  A 
procedural  language  binding  of  a 
functional  standard  specifies  the  exact 
name  for  each  operation,  its  parameter 
.sequence,  and  the  data  types  for  the 
parameters.  FORTILAN.  Pascal.  Ada  and 
C  language  bindings  are  parts  of  GKS. 
GKS  is  suitable  for  use  in  graphics 
programming  applications  that  employ  a 
broad  spectrum  of  graphics,  from  simple 
passive  graphics  output  (where  pictures 
are  produced  solely  by  output  functions 
without  interaction  with  an  operator)  to 
interactive  applications;  and  which 
control  a  whole  range  of  graphics 
devices,  including  but  not  limited  to 
vector  and  raster  devices,  microfilm 
recorders,  storage  displays,  refresh 
displays,  and  color  displays. 

PHIGS  provides  for  the  definition, 
display,  modification,  and  manipulation 
of  2D  and  graphical  data.  It  provides 
functionality  to  support  storage  of 
graphics  and  application  data  in  a 
hierarchical  form.  Information  may  be 
in.serted,  changed,  and  deleted  from  the 
hierarchical  data  storage  with  the 
functions  provided  by  PHIGS.  Language 
binding  specifications  for  PHIGS 
include  FORTRAN,  C  and  Ada. 

PHIGS  is  specifically  designed  to 
meet  the  performance  requirements  of 
such  demanding  applications  as 
Computer  Aided  Design/Computer 
Aided  Engineering/Computer  Aided 
Manufacturing,  command  and  control. 


molecular  modelling,  simulation  and 
process  control. 

Capabilities  in  PHIGS  but  not  in  GKS 
include:  the  centralized  hierarchical 
data  storage:  the  dynamic  and 
responsive  nature  of  interactions:  the 
addition  of  a  modeling  capability;  and 
support  for  color  models  other  than 
Rud-Grocn-Blut!  (RGB). 

Interoperability  Standards 

Graphics  Interoperability  standards 
allow  graphical  data  to  be  interchanged 
between  graphics  devices.  As  shown  in 
Figure  2.  there  are  three  graphics 
interoperabilitv  standards.  CGM, 
(future)  CGI.  and  IGES. 

CGM  is  used  for  the  storage  and 
transfer  of  picture  description 
information.  It  enables  pictures  to  be 
recorded  for  long  term  storage,  and  to  be 
exchanged  between  graphics  devices, 
systems,  and  installations.  As  indicated 
in  Figure  2.  the  storage  mechanism  for 
CGM  is  in  the  form  of  a  neutral  file 
format  called  a  metafile.  The  software 
which  creates  the  metafile  is  known  as 
a  CGM  Generator.  The  software  which 
reads  and  displays  a  CGM  metafile  is 
known  as  an  Interpreter. 

CGM  specifies  a  semantic  interface 
that  describes  2D  graphical  entities 
using  primitives  (like  polyline,  text,  and 
ellipse)  and  attributes  (like  color,  line 
width,  interior  style,  and  fonts).  CGM  is 
compatible  with  the  specification  of  2D 
elements  in  GKS.  A  data  encoding 
specifies  the  exact  sequence  of  bits  used 
to  represent  each  operation  and  its 
parameters.  CGM  contains  three  types  of 
data  stream  encodings  (binary, 
character,  and  clear  text)  to  provide  the 
implementor  choices  depending  on  the 
particular  application. 

IGES  provides  a  method  for 
representing  and  storing  geometric, 
topological,  and  non-geometric  product 
definition  data  that  is  independent  of 
any  one  system.  Where  CGM  transfers 
graphical  pictures,  IGES  transfers  a 
graphical  database  which  can  be 
processed  to  represent  a  picture.  Thus 
IGES  represents  more  than  just  purely 
graphical  data.  As  Figure  2  indicates, 
the  storage  mechanism  for  IGES  is  in  the 
form  of  a  neutral  format  that  must  be 
translated  by  a  Preprocessor  and 
Postprocessor  for  conversion  between 
systems.  IGES  permits  the  compatible 
exchange  of  product  definition  data 
used  by  various  computer  aided  design/ 
computer  aided  manufacturing  (CAD/ 
C.AM)  systems. 

The  future  CGI  standard  is  designed 
to  specify  the  exchange  of  information 
at  the  Virtual  Device  Interface.  It  will 
provide  an  interface  between  the  device 
independent  and  device  dependent 
parts  of  a  graphic  system.  Since  CGI 


contains  information  at  a  vitual  level,  it 
can  be  used  to  create  a  CGM.  A  CGM 
can  al.so  be  output  on  a  CGI  device  in 
a  straightforward  manner. 

jFK  D<k;.  95-210:)  Filed  1-2&-95;  8:45  iiml 
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[Docket  No.  940386-4338] 
RIN  0693-AB22 

Approval  of  Federal  Information 
Processing  Standards  Publication 
172-1,  VHSIC  Hardware  Description 
Language  (VHDL) 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  has  approved  a  revised 
standard,  which  will  be  published  as 
FIPS  Publication  172-1.  VHSIC 
Hardware  Description  Language 
(VHDL).  This  FIPS  adopts  language 
specifications  contained  in  ANSI/IEEE 
1076-1993.  IEEE  Standard  VHDL 
Language  Reference  Manual. 

SUMMARY:  On  April  12.  1994  (59  FR 
17336-17338),  notice  was  published  in 
the  Federal  Register  that  a  revision  to 
Federal  Information  Processing 
Standard  172,  VHSIC  Hardware 
Description  Language  (VHDL)  was  bi-iiig 
proposed  for  Federal  use. 

Tne  written  c:omments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
the  revised  standard  was  reviewed  by 
NIST.  On  the  basis  of  this  review.  NIST 
recommended  that  the  Secretary 
approve  the  revised  standard  as  a 
Federal  Information  Processing 
Standards  Publication,  and  prepared  a 
detailed  ju.stification  document  for  tln^ 
Secretary's  review  in  support  of  that 
recommendation. 

The  detailed  justification  document 
which  was  pre.sented  to  the  Secretary  is 
part  of  the  public  record  and  is  available 
for  inspection  and  copying  in  th<! 
Department's  Central  Reference  and 
Records  Inspection  Facility.  Room  6020. 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Con.stitution 
Avenues,  NW.  Washington,  DC  2023(1. 
This  FIPS  contains  two  sections:  (1) 
An  announcement  section,  which 
provides  information  concerning  the 
applicability,  implementation,  and 
maintenance  of  the  standard:  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATE:  This  revised  standaid 
becomes  effective  Mav  1   199.5.  Prior  to 


hat  date  the  requirements  of  FIPS  PUB 
172  apply  to  Federal  VHDL 
procurements.  This  delayed  effective 
dnte  is  intended  to  provide  sufficient 
jime  for  implementors  of  FIPS  PUB  172 
10  make  enhancements  nece.s.sary  for 
(j:Onformance  of  products  to  FIPS  PUB 
172-1. 

iDDRESSES:  Interested  parties  may 
Urchase  copies  of  this  revised 
itandard,  including  the  technical 
ipecifications  section,  from  the  National 
"echnical  Information  Service  (N TIS). 
ipecific  ordering  information  from 
^IS  for  this  standard  is  set  04$  in  the 
here  to  Obtain  Copies  Section  of  the 
nnouncement  section  of  the  .standard. 
lOR  FURTHER  INFORMATION  CONTACT: 
ipr.  William  H.  Dashiell.  telephone  (301) 
975-2490,  National  Institute  of 
Standards  and  Technology, 
d^ithersburg,  MD  20899. ' 

iDated:  |animry  18. 1995. 
Samuel  Kramer, 

ssociatu  Director. 

nedera!  Inrormation  Processing 
itandards  Publication  172-1 

m9X  Month  Dny 

innouncing  the  Standard  for  VHSIC 

wrdware  Description  Language  (VHDL) 
Federal  Information  Pro<:essing 

ntmdards  Publications  (FIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Sjandards  and  Technology  (NIST)  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the 
FJaderal  Property  and  Administrative 
"  rvices  Act  of  1949  as  amended  by  the 

Imputer  Security  Act  of  1987.  Public 
/ 100-235. 

1 1.  Name  of  Standard.  VHSIC 
Hardware  Description  Language  (VHDL) 
(FIPS  PUB  172-1). 

2.  Category  of  Standard.  Software 
Standard,  hardware  Description 
Language. 

3.  Explanation.  This  publication  is  a 
revision  of  FIPS  PUB  172  and 
supersedes  that  document  in  its 
entirety. 

This  publication  announces  the 
adoption  of  the  Federal  Information 
Processing  Standard  (FIPS)  for  VHDL. 
This  FIPS  adopts  American  National 
Standard  Hardware  Description 
Language  VHDL  (ANSI/IEEE  1076- 
1993)  as  stipulated  in  the  Specifications 
Section.  The  American  National 
Standard  specifies  the  form  and 
establishes  the  interpretation  of 
programs  expressed  in  VHDL.  The 
purpose  of  the  standard  is  to  promote 
portability  of  VHDL  programs  for  use  on 
a  variety  of  data  processing  systems. 
The  standard  is  used  by  implementors 
asjthe  reference  authority  in  developing 
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compilers,  interpreters,  analyzers, 
simulators  or  other  forms  of  high  level 
language  proces,sors,  and  is  used  by 
digital  hardware  designers,  and  by' other 
computer  professionals  who  need  to 
know  the  precise  syntactic  and  semantic 
rules  of  the  standard  and  who  need  to 
provide  specifications  for  digital 
hardware  descriptions. 

4.  Approving  authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  U.S. 
Department  of  Commerce,  National 
Institute  of  Standards  and  Technology 
(NIST),  Computer  Systems  Laboratory 
(CSL). 

6.  Cross  Index.  ANSI/IEEE  1076-1993. 
IEEE  Standard  VHDL  Language 
Reference  Manual. 

7.  Related  Documents. 

a.  Federal  Information  Resources 
Management  Regulations  (FIRMR) 
subpart  201.20.303.  Standards,  and 
subpart  201.39.1002,  Federal  Standards. 

b.  Federal  ADP  and 
Telecommunications  Standards  Index. 
U.S.  General  Services  Administration, 
Information  Resources  Management 
Service,  April  1994  (updated 
periodically). 

c.  NIST.  Validated  Products  List, 
NISTIR  5475  (republished  quarterly). 
Available  by  subscription  from  the 
National  Technical  Information  Service 
(NTIS). 

d.  FIPS  PUB  29-3.  Interpretation 
Procedures  for  FIPS  Software,  29 
October  1992. 

8.  Objectives.  Federal  standards  for 
high  level  digital  design  information 
and  description  languages  permit 
Federal  departments  and  agencies  to 
exercise  more  effective  control  over  the 
design,  production,  management,  and 
maintenance  of  digital  electronic 
systems.  The  primary  objectives  of  this 
Federal  hardware  de.scription  language 
standard  are: 

— to  encourage  more  effective  utilizatjon 
of  design  personnel  by  ensuring  that 
design  skills  acquired  under  one  job 
are  transportable  to  other  jobs,  thereby 
reducing  the  cosl  of  programmer 
retraining; 

— to  reduce  the  co.st  of  design  bv 
achieving  increased  designer 
productivity  and  design  accuracy 
through  the  u.se  of  formal  languages; 

— to  reduce  the  overall  life  cycle  cost  for 
digital  systems  by  establishing  a 
common  description  language  for  the 
transfer  of  digital  design  information 
across  organizational  boundaries; 

— to  protect  the  immense  inve.stment  of 
digital  hardware  from  obsolescence  bv 
insuring  to  the  maximal  feasible 
extent  that  Federal  hardware 
description  language  standards  are 


technically  sound  and  that 
subsequent  revisions  are  compatible 
with  the  installed  base. 
— to  redui  e  Federal  inventory  of 
electronic:  digital  replacement  parts  by 
describing  these  parts  in  a  form  which 
enable  suppliers  to  quickly  retool 
manufacturing  facilities  to  meet 
Federal  needs, 
—to  increa.se  the  sources  of  supplies 
which  can  satisfy  government 
requirements  for  mission  specific 
electronic  digital  components. 
Government-wide  attainment  of  the 
above  objectives  depends  upon  the 
widespread  availability  and  use  of 
comprehensive  and  precise  standard 
language  specifications. 
9.  Applicability. 

a.  Federal  standards  for  hardware 
description  languages  are  applicable  for 
the  design  and  description  of  digital 
sy.stems  developed  for  government  use. 
This  standard  is  suitable  for  use  in  the 
following  digital  system  applications: 
—primary  design  and  description  of 

digital  systems,  subsystems, 
assemblies,  hybrid  components,  and 
components; 

— formal  specifications  of  digital 

systems  throughout  the  procurement, 
contracting  and  development  process: 

—test  generation  for  digital  systems, 
subsystems,  assemblies,  hybrid 
components,  and  components: 

—re-procurement  and  redesign  of  digital 
sy.stems.  subsystems,  assemblies, 
hybrid  ( omponents.  and  components. 

b.  The  use  of  FIPS  hardware 
description  languages  applies  when  one 
or  more  of  the  following  situations  exist: 
— When  using  a  formal  language  for 

specifying  a  formal  design 

specific  at  ion  for  a  complex  digital 

.system. 
— "The  digital  system  is  under  con.stant 
-  revision  during  the  development 

process. 
— It  is  desired  to  have  the  design 

understood  by  multiple  groups,  or 

oj-ganizations. 
— The  system  under  development  is  lo 

be  designed  by  multiple  groups,  or 

organizations. 
— Accurate  unambiguous  specifications 

are  requiied  in  the  bid  and 

contracting  process. 

10.  Specifications.  The  Specifications 
for  this  standard  are  the  language 
specifications  contained  in  ANSI/IEEE 
1076-1993,  IEEE  Standard  VHDL 
Language  Reference  Manual. 

This  FIPS  does  not  allow  conforming 
implementations  to  extend  the  language. 
A  conforming  implementation  is  one 
that  does  not  allow  inclusion  of 
substitute  or  additional  language 
elements  in  order  to  accomplish  a 
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feature  of  the  language  as  specified  in 
the  language  standard.  A  conforming 
implementation  is  one  which  adheres  to 
and  implements  all  of  the  language 
specifications  contained  in  ANSI/IEEE 
1076-1993  except  where  the  language 
standard  permits  dev-iatiorus  and  which 
specifies  conspicuously  in  a  separate 
section  in  the  conforming 
implementation  description  all  such 
permitted  variations.  Also,  such 
(.onformance  shall  be  with  default 
language  processor  system  option 

settings. 

The  ANSI/IEEE  1076-1993  document 
does  not  specify  limits  on  the  size  or 
complexity  of  programs,  the  results 
when  the  rules  of  Lhe  standard  fail  to 
establish  an  interpretation,  the  means  of 
supervisorv  control  programs,  or  the 
means  of  transforming  programs  for 
processing. 

11.  Implementation.  The 
implementation  of  this  standard 
involves  three  areas  of  ccnsideratioii: 
acquisition  of  VHDL  proces.sors. 
interpretation  of  FTPS  VHDL.  and 
validation  of  VHDL  processors. 

11.1    Effective  Date.  This  revised 
standard  becomes  effective  .May  1.  1993. 
VHDL  processors  acquired  for  Federal 
use  after  the  effective  date  shall 
implement  FIPS  Pub  172-1.  Prior  to  that 
date  requiremeiits  of  FIPS  Pub  172 
apply  to  Federal  VHDL  procurements. 
This  delayed  effective  date  is  intended 
to  give  implementations  that  conform  to 
FIPS  Pub  172  time  to  make  the 
enhancements  necessan'  to  enable 
conformance  to  FTPS  Pub  172-1. 

A  transition  period  provides  time  for 
industry  to  produce  VHDL  language 
processors  conforming  to  the  FIPS  Pub 
172-1.  The  transition  period  begins  on 
the  effective  date  and  continues  for  12 
months  thereafter.  The  provisions  of 
FIPS  Pub  172-1  apply  to  orders  placed 
after  the  effective  date  of  this 
publication;  however  a  processor 
conforming  to  the  FIPS  Pub  172-1,  if 
available,  may  be  acquired  for  use  prior 
to  the  effective  date.  If.  during  the 
transition  period,  a  processor 
conforming  to  FIPS  Pub  172-1  is  not 
available,  a  processor  conforming  to 
FIPS  Pub  172  may  be  acquired  for 
interim  use  during  the  transition  period. 

11.2    Acquisition  of  VHDL 
Processors.  Conformance  to  FIPS  VHDL 
should  be  considered  whether  VHDL 
processors  are  developed  intenially. 
acquired  as  part  of  an  ADP  system 
procurement,  acquired  by  separate 
procurement,  used  under  an  ADP 
leasing  arrangement,  or  specified  for  u.se 
in  contracts  for  hardware  description 
services.  Recommended  terminology'  for 
procurement  of  FIPS  VHDL  is  contained 
in  the  U.S.  General  Ser\ices 


Administration  publication  Federal 
ADP  &  Telecommunications  Standards 
Index.  Chapter  4  Part  1. 

11.3     Interpretation  of  FIPS  VHDL. 
The  National  Institute  of  Standards  and 
Technology  provides  for  the  resolution 
of  questions  regarding  the  specifications 
and  requirements,  and  issues  official 
interpretations  as  needed.  All  questions 
about  the  interpretation  of  this  standard 
should  be  addressed  to:  Director. 
Computer  Systems  Laboratory.  ATTN: 
FIPS  VHDL  Interpretation.  National 
Institute  of  Standards  and  Technology. 
Gaithersburg,  MD  20899.  Voice:  301- 
975-2490.  FAX:  301-948-6213, 
dashiell@alpha.ncsl.nist. gov  e-mail. 

1 1 .4    Validation  of  VHDL  Processors: 
The  validation  of  VHDL  processors  for 
conformance  to  this  standard  applies 
when  NIST  VHDL  validation  procedures 
are  available.  At  the  present  time  NIST 
does  not  have  procedures  for  validating 
VHDL  proces.sors.  NIST  is  currently 
investigating  methods  which  may  be 
considered  for  validating  processors  for 
conformance  to  this  standard. 

For  further  information  contact; 
Director,  Computer  Systems  Laboratory. 
Attn:  FIPS  VHDL  Validation.  National 
Institute  of  Standards  and  Technology. 
Gaithersburg.  MD  20899.  Voice:  301- 
975-2490.  FAX:  301-943-6213. 
dashiellalpha.ncsl.nist.gov  e-maiL 
12.  Waivers. 

Under  certain  exceptional 
circumstances,  the  heads  of  Federal 
departments  and  agencies  may  approve 
waivers  to  Federal  Information 
Processing  Standards  (FIPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  3506(b) 
of  Title  44,  U.S.  Code.  Waivers  shall  be 
granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

b.  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government-wide  savings. 

Agency  heads  may  act  upon  a  wTitten 
waiver  request  containing  the 
information  detailed  above.  Agency 
heads  may  also  act  without  a  written 
waiver  request  when  they  determine 
that  conditions  for  meeting  the  standard 
cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written 
decision  which  explains  the  basis  on 
which  the  agency  head  made  the 
required  finding(s).  A  copy  of  each  such 
decision,  with  procurement  sensitive 
classified  portions  clearly  identified, 
shall  be  sent  to:  National  Institute  of 
Standards  and  Technology,  ATTN:  FIPS 
Waiver  Decisions,  Technology  Building. 
R(,om  B-154,  Gaithersburg,  MD  20899. 


In  addition,  notice  of  each  waiver 
granted  and  each  delegation  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  Hou.>e  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of 
equipment  and-'or  services,  a  notice  of 
the  waiver  determination  must  be 
published  in  the  Commerce  Busin-^ss 
DoUv  as  a  cart  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or.  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  dot:ument  approving  the 
waiver  and  any  supporting  and 
accompanying  documents,  w  ith  such 
deletions  as  the  agency  is  authorized 
and  decides  to  make  under  5  U.S.C. 
Section  552(b).  shall  be  part  of  the 
procurement  documentation  and 
retained  bv  the  agencv. 

13.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service. 
U.S.  Department  of  Commerce. 
Springfield.  VA  22161,  telephone  ("03) 
487^050.  (Sale  of  the  included 
specifications  document  is  by 
arrangement  with  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication  172-1 
(FIPSPUB172-1),  and  title.  Payment 
may  be  made  by  check,  money  order,  or 
deposit  account. 
IFR  D.if..  15-2104  Filed  1-26-95:  8:45  am! 
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Technology  Administration 

Metric  Policy  Interagency  Council  and 
Commerce  Department;  Metric  Town 
Meeting 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Commerce 
and  the  Interagency  Council  on  Metric 
Policy  will  hold  a  Metric  Town  Meeting 
to  listen  to  the  concerns  and  ideas  of  the 
private  sector  for  accelerating  the 
transition  to  the  metric  system 
including  actions  that  the  Government 
can  take  to  make  it  easier  for  industry 
to  convert  to  metric  use.  Written 
submissions  of  views  are  welcome.  All. 
however,  are  encouraged  to  participate 
in  person  at  the  Metric  Tow  n  Meeting 
to  benefit  from  sharing  of  views.  Those 
wishing  to  spec;k  should  briefly  describe 
their  lopic(s)  and  summarize  their 
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remarks  in  writing.  All  written 
submissions  and  summaries  should  be 
received  in  the  Metric  Program  Office  by 
February  27,  1995. 

DATES:  The  Metric  Town  Meeting  will 
jbe  held  on  Monday,  March  27, 1995, 
and  may  extend  into  Tuesday,  Mdrch 
28.  to  accommodate  additional 
'responses  and  speakers. 
ADDRESSES:  The  meeting  will  be  held  at 
lie  National  Institute  of  Standards  and 
"echnology  in  Gaithersburg,  Maryland. 
DR  FURTHER  INFORMATION  CONTACT: 
irganizations  and  individuals 
Interested  in  participating  should 
ixmtract  the  Director.  Metric  Program, 
JLJ.S.  Department  of  Commerce,  National 
institute  of  Standards  and  Technology, 
Gaithenshurg,  MD  20899  as  eariy  as 
possible  but  before  February  27,  1995. 
Phone  (301-975-3690)  andFAX  (301- 
M8-1416)  messages  are  welcomed. 
JUPPLEMENTARY  INFORMATION:  World 
fade  is  geared  toward  to  metric  system 
of  mea.surement.  Industry  in  the  united 
Jiates  is  often  at  a  competitive 
disadvantage  when  dealing  in 
1  nternational  markets  if  its  designs  or 
iroduction  measurement  units  differ 
^  Pom  those  used  by  the  rest  of  the  work. 
'  J.S.  companies  can  be  excluded  from 
international  markets  when  unable  to 
deliver  goods  which  are  built  to  metric 
J  pecifications.  The  Nation  can  not 
ifjnore  these  globalization  pressures. 

The  North  American  Free  Trade 
/Agreement  (NAFTA)  and  the  newly 
ratified  General  Agreement  on  Tariffs 
i  nd  Trade  (GATT)  have  expanded  the 
<  pportunities  for  international  trade  and 
commerce.  To  take  advantage  of  those 
qpportunities  and  to  enhance  the 
doceptability  of  U.S.  products,  U.S. 
1  usiness  must  expedite  the  adoption  of 
t  le  metric  system 

Under  the  provisions  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988, 
vhich  establishes  the  metric  system  as 
t  le  preferred  system  of  measurement  for 
trade  and  commerce,  the  Federal 
government  is  required  to  assist 
industry,  especially  small  business,  in 
cbnverting  to  the  metric  system. 
Pjursuant  to  Executive  Order  12770,  the 
U.S.  Department  of  Commerce  and  the 
Interagency  Council  on  Metric  Policy 
hbve  been  charged  to  explore  ways  to 
bring  together  the  government,  the 
pf-ivate  sector  and  the  public  to  discuss 
the  nest  steps  in  decision-making  about 
metric  conversion. 

The  Department  of  Commerce  and  the 
Iijteragency  Council  on  Metric  Policy 
vuill  hold  a  Metric  Town  Meeting  to 
listen  to  the  concerns  and  ideas  of  the 
private  sector  for  accelerating  the 
lipnsition  to  the  metric  system 
eluding  actions  that  the  Government 


in 


can  take  to  make  it  easier  for  industry 
to  convert  to  metric  system  use. 
Accordingly,  the  Tow-n  Meeting  will 
seek  views  from  businesses,  trade  and 
professional  groups,  educators,  and  state 
and  local  government  entities  on  topics 
such  as: 

•  How  using  the  metric  system 
contributes  to  key  national  goals  such  as 
U.S.  global  competitiveness,  technology 
development  and  commercialization, 
enhanced  labor  skills,  and  U.S. 
education  reform; 

•  How  the  effective  implementation 
of  trade  agreements  (e.g.,  NAFTA  and 
GATT)  will  be  influenced  by  industry's 
use  or  non-use  of  metric  measures; 

•  What  plans  the  Federal  government 
and  individual  agencies  .should 
undertake  to  complete  a  smooth 
conversion  to  the  metric  system  in  U.S. 
trade  and  commerce: 

•  How  indu.stry  and  Federal,  state, 
and  local  governments  should  inform 
small  and  midsized  companies  and  their 
workers  about  how  their  economic 
prosperity  may  be  tied,  even  if 
indirectly,  to  global  markets,  and 
involve  them  in  more  positive 
discussions  on  metrication; 

•  Identifying  or  eliminating  Federal 
regulatory  barriers  to  metrication; 

•  Identifying  outdated  Federal 
standards  that  may  contribute  to 
continued  use  of  non-metric  measures; 

•  How  Federal  procurement  practices 
should  support  metrication  efforts; 

•  What  public  education  or 
awareness  strategies  government  or 
industry  should  initiate  to  accelerate 
public  understanding  and  acceptance  of 
the  transition  to  the  metric  system. 

(15  U.S.C.  205(b)  and  (c)) 
Dated:  January  23,  1995 
Mary  L.  Good, 

Under  Secretary/or  Technology'. 
IFR  Doc.  95-2046  Filed  1-26-95:  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Man-Made 
Fit>er,  Silk  Blend  and  Other  Vegetable 
Fiber  Textiles  an<t  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  Bangladesh 

January  24.  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agrwrnents 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  for  the  new  agreement  vear. 


EFFECTIVE  DATE:  February  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  ..f  ,Miir(,h 
3.  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  Bilateral  Textile  Agreement  of 
December  10. 1994  between  the 
Governments  of  the  United  States  and  ' 
the  People's  Republic  of  Bangladesh 
establishes  limits,  pursuant  to  the 
Uruguay  Round  Agreement  on  Textiles 
and  Clothing  (URATC).  for  the  period 
beginning  on  January  1, 1995  and 
extending  through  December  31,  1^J95. 
The  limits  have  been  reduced  to  account 
for  carryforward  used  and  special 
carryforward  used  during  1994. 

A  copy  of  the  bilateral  textile 
agreement  is  available  from  the  Textiles 
Division,  Bureau  of  Economic  and 
Business  Affairs,  U.S.  Department  uf 
State,  (202)  647-1683. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531 , 
published  on  December  20,  1994J. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  agreement,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implemt-iitntion 
ofTextilt'  Agreements. 

Committee  for  the  Implemenlation  of  Textile 
Agreements 

January  24.  1995. 
Q)mmi,ssioner  of  Custom*. 
Department  of  the  Treastin:  Washington.  IX: 
20229. 

Dear  Commissioner:  I'nder  the  lenii>;  of 
section  204  of  the  Agric  uitural  Act  of  19.56. 
as  amended  (7  U.S.C.  1854).  and.the  I  niguav 
Round  Agreement  on  Textiles  and  Clolhing 
(URATC);  pursuant  to  the  Bilateral  Textile 
Agreement  of  December  10.  1994  betv\ef!)  the 
Governments  of  the  United  States  and  !iie 
I'eople's  Republic  of  Bangladesh:  anil  ii. 
Hccordante  with  the  provisions  of  Evei  utixe 
Order  11651  of  March  .J.  1972.  asamoideii. 
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you  are  directed  to  prohibit,  effective  on 
Fcl)ruary  1, 1995,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
ril)er  textiles  and  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Bangladesh  and  exportetl 
during  the  twelve-month  period  beginning  I'li 
lanuary  1. 1995  and  extending  through 
D«H;eml)er  31, 1995.  in  excess  of  the  following 
levels  of  restraint: 


Category 


237  

331   

334  

335  

336/636 
338/339 
340/640 

341   

342/642 
347/348 
351/651 
352/652 

363  

369-S2. 

634  

635  

638/639 

641  

645/646 
647/648 
847  


Twelve-month  restraint 
limit' 


309,820  dozen. 
784,917  dozen  pairs 
89,644  dozen. 
169,709  dozen. 
303.700  dozen. 
879.784  dozen. 
1 ,886,237  dozen. 
1,562.576  dozen. 
285,052  dozen. 
1.482,791  dozen. 
429,372  dozen. 
8,007,120  dozen. 
16,004.493  numtjers. 
1.131,129  kilograms. 
313,625  dozen. 
203,191  dozen. 
1.115.728  dozen. 
654.294  dozen. 
262,016  dozen. 
884,478  dozen 
469.625  dozen. 


'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt)er 
31,  1994. 

2  Category  369-S:  only  HTS  number 
6307.10.2005. 

Imports  chaiged  to  these  category  limits  for 
the  periods  February  1. 1994  through 
December  31, 1994  and  December  1, 1994 
through  December  31.  1994  (Categories  352/ 
652)  shall  be  charged  against  those  levels  of 
restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  those  periods  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  URATC  and  any 
administrative  arrangements  notified. 

In  carrying  out  the  above  directions,  the 
(lommissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
{'x)mmon wealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affoirs 
exception  of  the  rulemaking  provisions  of  5 
r.S.C.  553{aXl). 

Sinc-erely. 

Kita  D.  Hayes. 

Chairman,  Committee  for  the  Imphmentation 

of  Textile  Agreements. 

(FR  Doc.  95-2102  Filed  1-26-95:  8:45  am] 

BILUNO  CODE  3S10-OR-F 
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Amendment  of  Export  Visa 
Requirements  for  Certain  Cotton  and 
Man-Made  fiber  Textile  Products 
Produced  or  Manufactured  in 
Bangladesh 

January  24.  1995. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

vi.sa  requirements. 

EFFECTIVE  DATE:  February  1. 1995. 
FOR  FURTHER  INFOflMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Comment!.  (202)  482- 
4212. 

SUPP1.EMENTARV  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  existing  export  visa  arrangement 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of 
Bangladesh  is  being  amended  to  includ*' 
the  coverage  of  merged  Categories  352/ 
652  for  goods  produced  or 
manufactured  in  Bangladesh  and 
exported  from  Bangladesh  on  and  after 
February  1, 1995. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531, 
published  on  December  20,  1994).  Also 
see  53  FR  46484,  published  November 
17,  1988. 
Rita  D,  Hayes, 

Chiiirntan,  Committee  for  the  Implemffntaliou 
of  Tf stile  Agreements. 

Committee  for  the  Impiementation  of  Textile 
Agreements 

January  24.  1995. 

(Ai.nimissioner  of  Customs, 
Department  of  the  Treasur\;  iVctshington.  DC 
20229. 

Dear  Cx»mmissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  14. 1988.  by  the 
(;hairmim.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
directed  you  to  prohibit  entry  of  certain 
cotton  and  man-made  fitjer  textile  products, 
produced  or  manufactured  in  Bangladesh  for 
which  the  Government  of  the  People's 
Republic  of  Bangladesh  has  not  issued  an 
appropriate  visa. 

Effective  on  February  1, 1995.  you  are 
(iiructed  to  amend  further  the  November  14. 
1 988  directive  to  include  the  coverage  of 
mergtid  Categories  352/652  for  goods 
prtwiuced  or  manufactured  in  Bangladesh 


and  exported  from  Bangladesh  on  and  after 
Febniarv- 1. 1995.  Merchandise  in  Categories 
352/652  may  be  accompanied  by  either  the 
apprf)priate  merged  categories  or  the  rinrrect 
( ategory  corresponding  to  the  actual 
shipment. 

Mert:handise  in  Categories  352  and  fi52 
which  is  exported  from  Bangladesh  prior  to 
Febniary  1. 1995  shall  not  be  denied  entry  if 
accompanied  by  a  merged  categorv'  352/652 
visa. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  whith 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
visa  must  be  obtained. 

The  (Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  pn»visi()iis  of  5 
i;..S.C.  553(aMl) 

.Sincerely. 

Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agretunents. 

|FR  Doc.  95-2101  Filed  1-26-95;  B:45  ami 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 
Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Se\'erely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  rec:eived 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  27.  1995. 
ADDRESSES:  Committee  for  Purtiia-se 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-34'61. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 


I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
cectification  were: 

if.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
coipmodity  and  services  to  the 
Goi'emment. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.-  There  are  no  known  regulatory 
alt^unatives  which  would  accomplish 
the! objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Profcurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

llhe  following  commodity  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Coinmodity 

Padj,  Scouring 
792b-00-04 5-2940 
NPA:  Beacon  Lighthouse.  Inc., 
Wichita  Falls.  Texas 

Ser  'Ices 

Grounds  Maintenance 
(lasewide  except  Quarters  and 
Common  Areas)  Fort  Sam  Hou.ston, 
Texas 

NPA:  Goodwill  Industries  of  San 
Antonio,  San  Antonio,  Texas 
Mai  room  Operation  &  Administrative 
Support.  Department  of  Veterans 
Affairs  Medical  Center,  718  Smyth 
Road,  Manchester,  New  Hampshire 

Nt'A:  Easter  Seal  Society  of  New 
Hampshire,  Manchester,  New 
Hampshire 
Operation  of  the  Postal  Service  Center, 
Building  20204  and  926.  Kirtland 
Air  Force  Base,  New  Mexico 

NPA:  RCI,  Inc.,  Albuquerque.  New 
Mexico 
Recycling  Service,  Patrick  Air  Fon:e 
pase.  Florida 

NpA:  Brevard  Achievement  Center, 


Inc.,  Rockledge,  Florida 
Beverly  L.  Milkman, 

Executive  Director. 

IFR  Doc.  95-2084  Filed  1-26-95;  8:45  ami 
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COMPETITIVENESS  POLICY  COUNCIL 

Meeting 

ACTION:  Notice  of  forthcoming  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the 
Competitiveness  Policy  Council 
announces  a  forthcoming  meeting. 

Dates:  February  3;  9:30  a.m.  to  3:00  p.m. 

Address:  Third  Floor.  1726  M  Street.  NW., 
Suite  300.  Washington,  DC  20036. 

For  further  information  contact:  Howard 
Rosen.  Executive  Director,  Competitiveness 
Policy  Council,  Suite  300. 1726  M  Street, 
NW.,  Washington,  DC  20036.  (202)  632-1307. 

Supplementary  information:  The 
Competitiveness  Policy  Council  fCPC)  was 
established  by  the  Competitiveness  Policy 
(iiuncil  Act.  as  contained  in  the  Trade  and 
Competitiveness  Act  of  1988.  Public  L.aw 
100-418,  sections  5201-5210,  as  amended  by 
the  Customs  and  Trade  Act  of  1990.  Public 
Law  101-382.  section  133.  The  CPC  is 
composed  of  12  members  and  is  to  advise  the 
President  and  Congress  on  matters 
concerning  competitiveness  of  the  L'S 
economy.  The  Council's  chairman.  Dr.  C. 
Fred  Bergsten.  will  chair  the  meeting. 

The  meeting  will  be  open  to  the  public 
subject  to  the  seating  capacity  of  the  room. 
Visitors  will  be  request(;d  to  sign  a  visitor's 
register. 

Type  of  meeting:  Open. 

Agenda:  The  Council  will  discuss  its  FY 
1995  workplan  and  consider  additional 
business  as  suggested  by  its  members. 

Dated;  January  23. 1995. 
Dr.  C.  Fred  Bergsten, 

Chairman.  Competitiveness  PnHcv  Council. 
IFR  Doc.  95-2069  Filed  1-26-95,  8:45  ami 

BILLING  CODE  4739-64-M 


DEPARTMENT  OF  EDUCATION 

Arbitration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
action:  Notice  of  arbitration  panel 
decision  under  the  Randolph-Sheppard 
Act. 


SUMMARY:  Notice  is  hereby  given  that  on 
May  1,  1992,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Garnette  Laurell  v.  Michigan 
Commission  for  the  Bhnd,  (Docket  No. 
R-S/90-1).  This  panel  was  convened  by 
the  Secretary  of  Education  pursuant  to 
20  U.S.C.  107d-l(a),  upon  receipt  of  a 


complaint  filed  by  petitioner,  Garnette 
Laurell,  on  February  12, 1990.  The 
Randolph-Sheppard  Act  (the  Act) 
provides  a  priority  for  blind  individuals 
to  operate  vending  facilities  on  Federal 
property.  Under  this  section  of  the  Act, 
a  blind  licensee,  dissatisfied  with  the 
State's  operation  or  administration  of 
the  vending  facility  program  authorized 
under  the  Act,  may  request  a  full 
evidentiary  fair  hearing  from  the  Stale 
licensing  agency  (SLA).  If  the  licensee  is 
dissatisfied  with  the  results  of  the 
hearing,  the  licensee  may  complain  to 
the  Secretary  of  Education,  who  then  is 
required  to  convene  an  arbitration  panel 
to  resolve  the  dispute. 
for  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow,  U.S.  Department  of 
Education,  600  Independence  Avenne, 
SW.,  room  3230,  Switzer  Building, 
Washington,  DC  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommimicaf  ions  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 
SUPPLEMENTARY  INFORMATION:  Purmiant 
to  the  Randolph-Sheppard  Act  (20 
use.  107d-2(c)).  the  Secretary 
publishes  a  synopsis  of  an  arbitration 
panel  decision  in  the  Federal  Register. 

Background 

The  complainant.  Garnette  Laurell,  is 
3  blind  vendor  licensed  by  the 
respondent,  the  Michigan  Commission 
for  the  Blind,  pursuant  to  the  Randolph- 
Sheppard  Act.  20  U.S.C.  107  et  seq.  The 
Michigan  Commission  for  the  Blind  (the 
Commission)  is  the  SLA  responsible  for 
the  Michigan  vending  facility  program 
for  blind  individuals. 

In  late  1985,  the  Commission  located 
an  opportunity  to  take  over  a  canteen 
facility  at  the  United  States  Post  Office 
Bulk  Mail  Center  in  Allen  Park. 
Michigan.  The  Postal  Service  .stipulated 
that  the  SLA  needed  to  begin  operating 
the  vending  facility  within  30  days  of  its 
offer  or  the  location  would  be  open  to 
contracting.  The  SLA  determined  that  it 
was  necessary  to  act  quickly  to  get  one 
of  its  licensees  into  the  facility  and  » 

activated  its  bidding  procedures.  The 
complainant.  Garnette  Laurell,  was  the 
successful  bidder  and  began  of»erating  a 
vending  facility  at  the  Bulk  Mail  Center 
on  January  6, 1986. 

The  Commission  provided  Ms. 
Laurell  with  a  microwave,  money 
changing  equipment,  and  an  initial 
merchandise  inventory.  However,  as  a 
condition  of  managing  the  facility,  the 
complainant  was  required  by  the  SLA  to 
enter  into  a  lease  agreement  with 
Canteen  Food  and  Vending  Servic^e.  Ih« 
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predecessor  operator,  for  10  pieces  of 
vending  equipment  necessary  to  the 
operation  of  the  facility.  The  lease 
required  monthly  payments  of  $489.00 
for  60  months.  In  1988  the  monthly 
payments  were  increased  to  $514.00 
with  the  lease  arrangement  ending  in 
May  1989.  when  the  equipment  was 
purchased  by  the  SLA.  The  lease 
payments  totaled  $19,568.00.  During  the 
same  period  of  time  that  complainant 
was  remitting  lease  payments.  Ms. 
Laurell  also  paid  the  SLA  the  uniform 
set-aside  fee  of  10  percent  of  net 
proceeds. 

On  March  28. 1989.  complainant  filed 
a  request  for  an  evidentiary  hearing  with 
the  SLA.  stating  that  she  had  been 
unjustly  required  to  pay  a  lease  fee  for 
her  equipment  and  asking  for  full 
reimbursement.  The  hearing  was  held 
on  August  22. 1989.  before  a  Michigan 
Department  of  Labor  Administrative 
Law  Judge  (ALJ).  The  ALJ  issued  a 
proposed  decision  on  October  16.  1989, 
affirming  the  SLA's  actions.  The  SLA 
concurred  and  in  a  letter  to  the 
complainant  dated  November  9, 1989. 
declared  that  the  ALJ's  decision  was 
final  agency  action. 

Subsequently,  Ms.  Laurell  filed  a 
request  with  the  Secretary  of  Education 
to  convene  an  arbitration  panel  seeking 
a  review  of  the  final  action.  The 
arbitration  hearing  was  held  on  January' 
6.  1992.  It  was  agreed  between  the 
parties  that  the  following  issues  would 
be  reviewed:  (1)  Did  the  Commission 
have  a  legal  responsibility  to  provide 
Garnette  Laurell  with  the  equipment 
that  she  was  required  to  lease  at  the 
Allen  Park  Bulk  Mail  Center?  (2)  If  so, 
was  the  Commission  legally  obligated  to 
reimburse  complainant  for  the  cost  of 
that  leasing?  (3)  If  so.  was  the 
Commission  legally  obligated  to  pay 
interest  on  the  reimbursed  funds?  and 
(4)  Was  the  Commission  obligated  to 
pay  complainant's  attorney's  fees? 

Arbitration  Panel  Decision 

The  arbitration  panel  ruled  that  the 
Commission  had  a  legal  responsibility 
to  provide  equipment  to  complainant 
pursuant  to  the  Act.  20  U.S.C.  107b. 
which  states  in  relevant  part  that  the 
SLA  is  required  "to  provide  for  each 
license  blind  person  such  vending 
facility  equipment  *  *  *  as  may  be 
necessary."  This  requirement  is  also 
reflected  in  the  Federal  regulations  in  34 
CFR  395.3(a)(5)  and  395.6(a).  In 
addition,  the  SLA's  statute  (Michigan, 
Section  4(2)  of  Act  No.  260  of  the 
Michigan  Public  Acts  of  1978.  (MCL 
393.351))  states  that  the  Commission 
"shall  *  *  *  (1)  Aid  individual  visually 
handicapped  persons  or  groups  of 
visually  handicapped  persons  to  engage 


in  gainful  occupations  by  furnishing 
*  *  *  equipment  *  *  *  as  necessary  to 
encourage  and  equip  them  to  reach 
objectives  established  with  them  by  the 
Commission." 

However,  the  panel  majority 
concluded  that  there  is  a  distinction 
between  providing  equipment  and 
providing  it  without  cost. While  section 
107b  of  the  Act  requires  SLAs  to  agree 
to  provide  the  necessary  equipment,  it 
expressly  permits  ownership  interest  in 
the  equipment  to  reside  with  either  the 
SLA  or  the  blind  licensee.  The  panel 
concluded  that  the  Act  did  not 
contemplate  that  the  blind  licensee 
would  acquire  that  ownership  through  a 
gift  from  the  State  agency,  because  the 
Act  expressly  anticipates  that  the  State 
agency  will  pay  the  blind  licensee  fair 
value  in  the  event  that  the  SLA  chooses 
to  exercise  its  right  to  acquire  the 
ownership  interest.  Further, 
§  395.3(a)(5)  of  the  Federal  regulations 
suggests  that  the  obligation  to  provide 
equipment  can  be  satisfied  by  "making 
suitable  vending  facility  equipment 
available  to  a  vendor"  (emphasis 
added). 

The  panel  reasoned  that  this  also 
could  include  providing  equipment  to  a 
vendor  by  means  of  a  'lease" 
arrangement.  To  support  this  concept 
the  panel  also  considered  Act  No.  260 
of  the  Michigan  Public  Acts  of  1978.  R 
393.105  of  the  Michigan  Rules  states 
that  the  Michigan  Commission  for  the 
Blind  shall  furnish  equipment  to  the 
vendor.  Specifically,  the  panel 
considered  language  in  R 
393.101(k)(viii).  which  gives  the 
definition  of  operating  costs  to  vendors. 
The  definition  states  that  operating  costs 
may  include  renting  or  leasing 
Commission-approved  equipment  or 
location.  Therefore,  the  panel  concluded 
that  it  is  quite  unlikely  that  Michigan 
intended  its  requirement  to  preclude 
cost  to  the  blind  licensee  when  the 
Federal  authorities  did  not  intend  their 
requirement  to  preclude  cost  to  the 
blind  licensee. 

Regarding  the  complainant's  concern 
about  paying  set-aside  fees  while  she 
was  paying  lease  payments  on 
equipment,  the  panel  determined  that 
section  107b(3)  of  the  Act  and  34  CFR 
395.9(a)  of  the  Federal  regulations 
indicate  that  the  determination  of  the 
reasonableness  of  a  set-aside  fee  is  a 
function  of  the  Secretary  of  Education. 
The  Secretary  did  not  make  a 
determination  of  unreasonableness  with 
respect  to  the  Commission's  uniform 
set-aside  fee.  Furthermore,  the  panel 
concluded  that  while  complainant's  set- 
aside  fee  was  the  uniform  10  percent  of 
net  proceeds,  the  dollar  amount  of  her 
set-aside  fee  was  in  fact  somewhat 


reduced  as  a  result  of  the  deduction  of 
her  lease  pa>'ments  in  the  calculation  of 
her  net  proceeds. 

Accordingly,  the  panel  found  that  the 
Commission  did  not  have  a  legal 
responsibility  to  provide  the 
complainant,  without  cost  to  her,  the 
equipment  that  she  was  required  to 
lease  at  the  Bulk  Mail  Center  in  Allen 
Park.  Michigan,  during  the  period  of 
January  1986  to  May  1989  and  that, 
therefore,  it  is  not  legally  obligated  to 
reimburse  her  for  the  cost  of  that 
leasing. 

In  addition,  the  panel  found  that 
complainant's  requests  for  interest  and 
attorney's  fees  were  without  merit. 

One  panel  member  dissented. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S. 
Department  of  Education. 

Dated:  Ianuar>'  23, 1995. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  95-2066  Filed  1-26-95;  8:45  am) 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Withdrawal  of  Notice  of  Intent  to 
Prepare  Environmental  Impact 
Statement  tor  East  Fork  Poplar  Creek 
Remedial  Action  Project  at  the  Oak 
Ridge  Reservation,  Oak  Ridge,  TN 

AGENCY:  Department  of  Energy. 
ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Energy  today  withdraws  its  Notice  of 
Intent  (53  FR  46648,  November  18. 
1988)  to  prepare  an  Environmental 
Impact  Statement  for  the  East  Fork 
Poplar  Creek  Remedial  Action  Project. 
The  Department  intends  to  rely  upon 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  process,  which  will 
incorporate  National  Environmental 
Policy  Act  (NEPA)  values,  to  document 
its  environmental  review  of  actions  to 
be  taken  in  connection  with  this  project. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  East  Fork 
Poplar  Creek  Remedial  Action  Project, 
please  contact: 

Mr.  Robert  C.  Sleeman,  Director. 
Environmental  Restoration  Division. 
Oak  Ridge  Operations  Office,  U.S. 
Department  of  Energy.  P.O.  Box  2001, 
Oak  Ridge.  TN  37831,  (615)  576-0715 
For  information  on  the  Department  of 
Energy's  NEPA  process,  please  contact: 
Ms.  Carol  Borgstrom.  Director.  Office  of 
NEPA  Oversight.  U.S.  Department  of 
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Energy.  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585.  (202) 
.186-4600  or  leave  a  message  at  (800) 
472-2756 

SUPPLEMENTARY  WIFORMATION:  The  East 
Fork  Poplar  Creek  Remedial  Action 
Project  was  initiated  under  the  Resource 
Conservation  and  Recovery  Act's 
(RCRA)  off-site  release  provisions.  The 
project  was  later  incorporated  into  the 
CERCLA  program  when  the  Oak  Ridge 
Reservation  was  determined  to  be  a 
National  Priorities  List  site  in  December 
1989. 

[This  project  involves  an  operable  unit 
ccflisisting  of  14.2  miles  of  the  lower 
portion  of  East  Fork  Poplar  Creek  (i.e., 
the  portion  of  the  creek  from  the  point 
it  exits  the  Y-12  Plant  until  its 
confluence  vrith  Poplar  Creek).  The 
operable  unit  includes  the  creek,  creek 
sediments,  the  soils  in  the  100-year 
floodplain  surrounding  the  creek,  and 
the  Oak  Ridge  Sewerline  Beltway. 

On  November  18,  1988,  the 
Department  of  Energy  published  in  the 
Federal  Register  a  Notice  of  Intent  to 
prepare  an  Environmental  Impact 
Statement  for  the  East  Fork  Poplar  Creek 
Remedial  Action  Project.  At  the  time  of 
the  Notice,  it  was  the  Department's 
policy  to  integrate  the  CERCLA  and 
NEPA  processes,  whenever  practicable. 
Under  that  policy,  the  Department 
intended  to  prepare  an  integrated 
CERCLA/NEPA  Remedial  Investigation/ 
Feasibility  Study-Envirorunental  Impact 
Statement  for  the  project.  As  stated  in 
the  Secretary  of  Energy's  June  13, 1994. 
Policy  Statement  on  NEPA,  however,  it 
is  now  the  Department's  policy  to 
generally  rely  on  the  CERCLA  process 
for  the  review  of  actions  to  be  taken 
under  CERCLA,  and  to  incorporate 
NEPA  values  (e.g.,  analysis  of 
cumulative,  off-site,  ecological,  and 
socioeconomic  impacts)  in  the 
Department's  CERCLA  documents  to  the 
extent  practicable. 

To  date,  the  public  has  been 
extensively  involved  in  the  East  Fork 
Poplar  Creek  Remedial  Action  Project. 
Numerous  meetings  have  been  held 
with  private  property  owners  and 
interested  citizens.  A  property  owner 
workshop  and  a  general  public 
workshop  were  held  on  the  Remedial 
Investigation  report,  and  a  volunteer  30- 
person  Citizens  Working  Group  formed 
in  June  1993,  continues  to  meet  monthly 
and  provides  input  and  suggestions  into 
the  decision-making  process. 

Discussionshave  been  held  with  the 
Army  Corps  of  Engineers,  the  Fish  and 
Wildlife  Siervice,  tie  Environmental 
Protection  Agency,  the  Tennessee 
Department  of  Environment  and 
Conservation,  the  Citizens  Working 


Group,  and  other  interested  parties 
regarding  the  Department's  intent  to  rely 
on  the  CERCLA  process  to  document  its 
environmental  review  of  actions  for  this 
project.  In  addition,  a  notice  was  placed 
in  a  local  newspaper  and  letters  were 
sent  to  approximately  300  stakeholders 
soliciting  input  on  the  proposed 
withdrawal  of  the  Notice  of  Intent;  no 
objections  were  received.  Thus,  the 
Department  of  Energy  has  decided  to 
rely  on  the  CERCLA  process  to 
document  its  environmental  review  of 
actions  to  be  taken  under  CERCLA  for 
the  East  Fork  Poplar  Creek  Remedial 
Action  Project,  with  NEPA  values 
incorporated  into  the  CERCLA  process 
to  the  extent  practicable.  Public 
involvement  has  been  and  will  continue 
to  be  an  integral  part  of  the  decision- 
making process  for  the  project. 

Copies  of  documents  related  to  the 
East  Fork  Poplar  Creek  Remedial  Action 
project  are  on  file  at,  and  may  be 
obtained  from,  the  Information  Resource 
Center,  105  Broadway,  Oak  Ridge. 
Tennessee  37830. 

Issued  in  Washington.  DC,  on  January  23, 
1995. 

Thomas  P.  Gnunbly, 

Assistant  Secretary  for  Environmental 
Management. 

IFR  Doc.  95-2099  Filed  l-2l>-95;  8:45  am\ 
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Federal  Energy  Regulatory 

Commission 

pocket  No.  ER94-478-000,  et  at.] 

Medina  Power  Company,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

January  20, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Medina  Power  Company 

(Docket  No.  ER94-«  78-0001 

Take  notice  that  on  January  9. 1995, 
Medina  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  February'  3, 1995.  in 
accordance  with  Standard' Paragraph  E 
at  the  end  of  this  notice. 

2.  Cincinnati  Gas  ft  Electric  Company 

(Docket  No.  ER94-1 223-000] 

Take  notice  that  on  January  5, 1995, 
Cincinnati  Gas  &  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  3. 1995.  in . 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  JEB  Coqraration 

|D<Kkef  No.  ER04-1 432-002) 

Take  notice  that  on  January  5,  1995, 
JEB  Corporation  (JEB),  filed  certain 
information  as  required  by  the 
Commission's  September  8. 1994,  letter 
order  in  Docket  No.  ER94-1 432-000. 
Copies  of  JEB's  informational  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

4.  Louisville  Gas  and  Electric  Company 

|Do<;lset  No.  EK94-148O-000I 

Take  notice  that  on  December  23, 
1994,  Louisville  Gas  and  Electric 
Company  (LG&E),  tendered  for  filing  an 
amendment  to  Supplement  No.  8  to  the 
Interconnection  Agreement  between 
LG&E  and  East  Kentucky  Power 
Cooperative,  Inc.  (EKPC). 

The  purpose  of  this  filing  is  to  amend 
Service  Schedule  E,  Section  3— 
Compensation.  Section  3  is  revised  to 
reflect  updated  pricing  and  to  introduce 
a  tiered  pricing  structure  related  to 
individual  generating  units. 

A  copy  of  the  filing  was  served  upon 
the  Kentucky  Public  Service 
Commis,sion. 

Comment  dofe.- February  3. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Citizens  Utilities  Company 

I  Docket  No.  ER94-1 561-0001 

Take  notir,-e  that  on  January  17,  1995, 
Citizens  Utilities  Company  (Citizens), 
tendered  its  filing  in  response  to  a 
deficiency  letter  issued  earlier  in  this 
proceeding.  Citizens  characterizes  its 
filing  as  an  amendment  to  its  e.^^(ier 
filing  in  this  docket. 

Comment  date:  February  3. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Kentucky  Utilities  Company 

jDfjckef  No.  ER94-1698-0021 

Take  notice  that  on  December  30, 
1994,  Kentucky  Utilities  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  dot:kct. 

Comment  rfote.- February  3, 1995.  in 
accordance  with  Standard  Paragraph  H 
at  the  end  of  this  notice. 

7.  J.  Aron  &  Company 

IDocket  No.  ER95-34-000I 

Take  notice  that  on  January  11,  1995, 
J.  Aron  &  Company,  tendered  for  filing 
an  amendment  in  the  above  refercnu-d 
docket. 

Comment  date:  Fehniary  3, 1995,  in 
accordance  with  Standard  Paragrapii  li 
at  the  end  of  this  notice. 
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8.  Jndianapolis  Power  &  Light  Company 

IDuckot  No.  ER95-55-0001 

Take  notice  that  on  January  9. 1995. 
Indianapolis  Power  &  Light  Company 
tendered  for  filing  an  amendment  to  its 
previous  filing  in  the  above-referenced 
docket.  The  amendment  consists  of  a 
revised  Service  Schedule  submitted  in 
response  to  a  staff  request. 

IPL  requests  that  the  effective  date 
remain  sixty  (60)  days  from  the  original 
filing  date  of  October  21, 1994. 

Copies  of  this  filing  were  sent  to  the 
Indiana  Municipal  Power  Agency  and 
the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  February  3.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Mid-American  Resources.  Inc. 

I  Docket  No.  ER95-78-0O01 

Take  notice  that  on  January  17.  1995. 
Mid-American  Resources,  Inc.  tendered 
for  filing  additional  information  in  the 
above-referenced  docket. 

Comment  date:  February  3,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (The  APS  Companies  or  APS) 

IDocket  No.  ER95-135-O0O1 

Take  notice  that  on  December  23. 

1994,  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (the  APS  Companies  or  APS) 
filed  a  letter  agreeing  to  conform  the 
Standard  Generation  Service  Rate 
Schedule  filed  in  this  docket  to  the 
requirements  of  Docket  No.  PL95-1-000 
regarding  ratemaking  procedures  for 
emission  allowances.  Allegheny  Power 
Service  Corporation  requests  waiver  of 
notice  requirements  and  asks  the 
Commission  to  honor  the  January  1, 

1995,  effective  date  determined  by  the 
date  of  the  original  filing. 

Copies  of  the  filing  have  been 
provided  to  the  PubHc  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Marj'land  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  dofe:  February  3,  1995,  in 
acccrrdance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Howard  Energy  Company,  Inc. 

IDocket  No.  ER95-252-0001 

Take  notice  that  on  January  19, 1995. 
Howard  Energy  Company.  Inc.  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  February  3. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Public  Service  Company  of  New 
Hampshire 

IDocket  No.  ER95-366-0001 

Take  notice  that  on  January  11, 1995. 
Public  Service  Company  of  New 
Hampshire  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  February  3,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Niagara  Mohawk  Power 
Corporation 

IDocket  No.  ER95-392-000! 

Take  notice  that  on  January  5,  1995. 
Niagara  Mohawk  Power  Corporation 
(Niagara),  tendered  for  filing  a  Service 
Agreement  between  Niagara  and  the 
City  of  Jamestown.  New  York  under 
Niagara's  FERC  Electric  Tariff  Original 
Volume  No.  2. 

Comment  date:  February  3,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  American  Electric  Power  Service 
Corporation 

IDocket  No.  ER95-394-000! 

Take  notice  that  on  January  11,  1995, 
the  American  Electric  Power  Service 
Corporation  (AEPSC).  amended  its  filing 
in  the  above  referenced  Docket  to 
request  the  earliest  permissible  effective 
date. 

A  copy  of  the  filing  was  served  upon 
the  parties  affected  by  the  amendment 
and  the  affected  state  regulatory 
commissions  for  the  states  of  Ohio, 
Indiana,  Michigan,  Virginia,  West 
Virginia,  Kentucky,  and  Tennessee. 

Comment  date:  February  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Southern  California  Edison 
Company 

IDocket  No.  ER95-409^00l 

Take  notice  that  on  January  10, 1995, 
Southern  California  Edison  Company, 
tendered  for  filing  a  Notice  of 
Cancellation  of  FERC  Rate  Schedule  No. 

246.3  and  FERC  Rate  Schedule  No. 

246.4  and  supplements  thereto. 
Comment  date:  February  3, 1995,  in 

accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Southern  California  Edison 
Company 

IDocket  No.  ER95-410-0001 

Take  notice  that  on  January  10.  1995, 
Southern  California  Edison  Company 
tendered  for  filing  a  Notice  of 
Cancellation  of  FERC  Rate  Schedule  No 
246.22,  FERC  Rate  Schedule  No.  246.23 
and  FERC  Rate  Schedule  No.  246.24  and 
supplements  thereto. 

Comment  date:  February  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Dayion  Power  and  Light  Company 

IDocket  No.  ER95-4t3-OOOl 

Take  notice  that  Davlon  Power  and 
Light  Company  (Dayton),  tendered  for 
filing  on  January  10,  1995,  executed 
Power  and  Transmission  Agreement 
(PTA)  between  Dayton  and  The  City  of 
Celina,Ohio  (Celina). 

Pursuant  to  Rate  Schedule  A  through 
C  attached  to  the  PTA.  DP&L  will 
provide  to  Celina.  on  an  unbundled 
basis,  firm  and  limited  term  firm  power 
supplies  and  firm  transmission  service, 
all  subject  to  flexible  provisions  and 
fixed  long-term  prices.  Dayton  and 
Celina  are  currently  parties  to  a  Service 
Agreement  for  Partial  Requirements 
Service  pursuant  to  Da>ion's  FERC 
Electric  Tariff.  Original  Volume  No.  2. 
filed  pursuant  to  and  governed  by  the 
Settlement  Agreement  accepted  for 
filing  in  Docket  No.  ER83-333-000.  The 
Agreements  will  replace  the  existing 
Partial  Requirements  Service 
Agreements  in  place  for  Celina.  Dayton 
and  Municipals  request  that  this 
agreement  be  made  effective  for  the 
billing  month  of  March  1995. 

A  copy  of  the  filing  was  served  upon 
The  City  of  Celina.  Ohio  and  The  Public 
Utilities  Commission  of  Ohio. 

Comment  date:  February  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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18.  Rochester  Gas  and  Electric 
Company 

(Docket  No.  ER95-119-<X)0l 

Take  notice  that  on  January  12. 1995, 
Rochester  Gas  and  Electric  Company 
(RG&E),  tendered  for  filing  a  Service 
Agreement  between  RG&E  and  Louis 
Dreyfus  Electric  Power  Inc. 

Comment  date:  February  3, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  inter\'ene  or  protest  with  the 
Federal  Energy  Regulatory  Commission 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 


v'lth  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
I^nocedure  (18  CFR  385.211  and  18  CFR 
3B5.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
c^sidered  by  the  Commission  in 
dietermining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
niust  file  a  motion  to  intervene.  Copies 
or  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
iifspection. 
L|>is  D.  Cashell, 
S^retary. 

|!|R  Doc.  9.5-2021  Filed  1-26-95;  8:45  am| 
BLLING  CODE  6717-01-P 

[Docket  No.  EL93-^-000,  et  al.] 

Southwestern  Public  Service 
Company,  et  al.;  Electric  Rate  and 
Cjorporate  Regulation  Filings 

lanuan,-  23,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southwestern  Public  Service 
Company 

IE  6cket  No.  EL93-53-O00I 

Take  notice  that  on  December  12, 
1994,  Southwestern  Public  Service 
Company  tendered  for  filing  additional 
irtformation  in  the  above-referenced 
docket. 

Comment  date:  February  6,  1995,  in 
a(Cordance  with  Standard  Parngrnph  E 
at  the  end  of  this  notice. 

2.  Indianapolis  Power  &  Light  Company 

ID  licket  No.  ER94-1 433-000) 

Take  notice  that  on  January  13,  1995, 
Indianapolis  Power  &  Light  Company 
tejidered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  6,  1995,  in 
adcordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  England  Power  Company 

|D*ket  No.  ER95-102-000] 

fake  notice  that  New  England  Power 
Company  (NEP),  on  December  28,  1994, 
tendered  for  filing  a  clarification  to  the 
filing  letter  initially  tendered  in  this 
docket. 

Comment  date:  February  6, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Pennsylvania  Power  Company 

iDkket  No.  ER95-279-00()| 

Take  notice  that  on  January  12. 1995. 
P<*insylvania  Power  Company  tendered 


JMI 


for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  February  fi,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Westcoast  Power  Marketing  Inc. 

IDocket  No.  ER95-378-0001 

Take  notice  that  on  January  3,  1995. 
Westcoast  Power  Marketing  Inc. 
(Westcoast  Power)  tendered  for  filing  a 
petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1. 

Westcoast  Power  states  that  it  intends 
to  engage  in  electric  power  and  energy 
transactions  as  a  marketer  and  a  broker. 
In  transactions  where  Westcoast  Power 
sells  electric  energy,  it  proposes  to  make 
such  sales  on  rates,  terms  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party.  Westcoast  Power 
states  that  neither  it  nor  any  of  its 
affiliates  is  in  the  business  of  generating, 
transmitting  or  distributing  electric 
power  in  the  United  States.  Westcoast 
Power  further  states  that  certain  of  its 
affiliates  are  engaged  in  electric 
transmission  and  independent  power 
generation  projects  in  Canada.  Affiliates 
of  Westcoast  Power  are  also  engaged  in 
the  transportation,  distribution  and 
marketing  of  natural  gas,  it  is  stated. 

Rate  Schedule  No.  1  pro.  ides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices.  Rate  Schedule  No.l  also 
provides  that  no  sales  may  be  made  to 
affiliates. 

Comment  do/e.  Februarx  6.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Toledo  Edison  Companv 

IDocket  No.  ER95-405-000) 

Take  notice  that  on  January  9.  1995. 
The  Toledo  Edison  Company  (Toledo 
Edison)  tendered  for  filing  a  re\  ision  to 
the  Resale  Service  Rate  Agreement 
between  Toledo  Edison  and 
Southeastern  Michigan  Rural  Electric 
Cooperative  (Southeastern  Michigan), 
which  was  effective  for  service  rendered 
by  Toledo  Edison  to  Southeastern 
Michigan  from  January  1,  1995. 

Toledo  Edison  states  that 
Southeastern  Michigan  presentiv 
purchases  firm  power  under  its  FERC 
Electric  Tariff  No.  33  which  terminates 
under  its  own  provision  on  Dece.Tiber 
31,  1994.  Under  the  Resale  Service  Rate 
Agreement,  Toledo  Edison  will  continue 
to  sell  to  Southeastern  Michigan  all  of 
the  power  and  energy  needed  bv 
Southeastern  Michigan  to  serve  its 
requirements. 

Toledo  Edison  states  that  the  rate  set 
forth  in  the  Resale  Service  Rale 


.'Agreement  is  a  negotiated  rate  l)etweiMi 
Toledo  Edison  and  Southeastern 
Michigan.  Toledo  Edison  states  that  Hit- 
Resale  Service  Rate  Agreement  will  help 
Southea.stern  Michigan  become 
competitive  in  its  source  of  power. 

Comment  date:  February  6,  1995.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Cambridge  Electric  Light  Company. 
Commonwealth  Electric  Companv.  \>w 
England  Power  Company 

|Do<:knt  No.  ER95-4()7-000| 

Take  notice  that  on  January  9,  1995. 
Cambridge  Electric  Light  Company. 
Commonwealth  Electric  Company  and 
New  England  Power  Company  tendered 
for  filing,  proposed  changes  in  their 
respective  rate  schedules,  FERC  No.  ATt 
FERC  No.  28  and  FERC  No.  3K7.  to 
replace  a  discontinued  price  index. 

Comment  date:  February  6.  1995.  in 
accordance  with  Standard  Paragraph  K 
at  the  end  of  this  notice. 

8.  Gulf  States  Utilities  Company 

IDocket  No.  ER95-108-O00) 

Take  notice  that  Gulf  States  Utiiiticv 
Company  (Gulf  States),  on  January  Id. 
1995,  tendered  for  filing  proposed 
changes  in  its  Power  Interconnection 
Agreement  with  Cajun  Electric  Power 
Cooperative.  Inc.  (Cajun),  Rate  Scheciul.- 
FERC  No.  128.  Gulf  Stales  proposes  lo 
add  a  new  Section  5.6  to  the 
interconnection  agreement.  The 
proposed  change  provides  that  Gull 
States  may,  pursuant  to  S  35.15  ot  ll.e 
Commissions  regulations,  IH  CFR 
35.15,  file  to  cancel  service  schedules  nr 
suspend  service  to  Cajun,  in  the  e\eni 
Cajun  fails  to  pay  any  sum  due  for 
service. 

Comment  datf:  February  fi.  199.5.  i;, 
accordance  with  Standard  Paragrapi;  1. 
at  the  end  of  this  notice. 

9.  The  Daylon  Power  and  Light 
Company 

IDocket  No.  EK95-4 1  _'-()00| 

Take  notice  that  The  Da\ton  Po-.m-; 
and  Light  Company  (Dayton)  tendered 
for  filing  on  January  10.  1995,  exei  uWi\ 
Power  Service  .Agreements  (PS.M 
between  Dayton  and  The  Village  ot 
Eldorado.  The  Village  of  Minsle'r.  Tl.>- 
Citv  of  Tipp  Citv.  The  Village  ol 
Versailles,  and  the  Village  of  Yellnu 
Springs.  Ohio  (Municipals). 

Pursuant  to  Rale  Schedules  A  throiic'-- 
E  attached  to  the  PSA.  DP&L  will 
provide  to  Municipals,  on  an  unbunfilt  d 
basis,  long-term  firm  and  short-term 
interruptible  transmission  services  ;i::d 
a  variety  of  power  supply  ser\ices.  ail 
subject  to  fiexible  noiice  and  s(  hediil: 
provisions  and  fixed  long-term  ])ri(  \- 
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Dayton  and  Municipals  are  currently 
parties  to  a  Service  Agreement  for 
partial  requirements  service  pursuant  to 
Davton's  FERC  Electric  Tariff.  Original 
Volume  No.  2.  filed  pursuant  to  and 
governed  bv  the  Settlement  Agreement 
accepted  for  filing  in  Docket  No.  ER83- 
333-000.  The  Agreements  will  replace 
the  existing  Partial  Requirements 
Service  Agreements  in  place  for  these 
municipals.  Dayton  and  Municipals 
ri-quest  an  effective  date  of  January  1. 
1995. 

A  copy  of  the  filing  wns  .served  upon 
The  Village  of  Eldorado.  The  Village  of 
Minster.  The  Citv  of  Tipp  City.  The 
Village  of  Versailles,  and  The  Village  of 
Yellow  Springs.  Ohio  and  The  PuMic 
I'tilities  Commission  of  Ohio. 

Comment  date:  February  6.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Virginia  Electric  and  Power 
Company 

|D«K;ket  No.  ER95-417-O00I 

Take  notice  that  on  January  10,  1995, 
Virginia  Electric  and  Power  Company 
(Virginia  Power)  tendered  for  filing  a 
Service  Agreement  between  Louis 
Dreyfus  Electric  Power  Inc.  and  Virginia 
Power,  dated  January  I,  1995.  under  the 
Power  Sales  Tariff  to  Eligible  Purchasers 
dated  May  27. 1994.  Under  the  tendered 
Service  Agreement  Virginia  Power 
agrees  to  provide  services  to  AES  Power. 
Inc.  under  the  rates,  terms  and 
conditions  of  the  Power  Sales  Tariff  as 
agreed  by  the  parties  pursuant  to  the 
terms  of  the  applicable  Service 
Schedules  included  in  the  Power  Sales 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Con7menf  date:  February  6,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  San  Diego  Gas  &  Electric  Company 

llkickct  No.  ER95-418-O00i 

Take  notice  that  on  January  12. 1995. 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  tendered  for  filing  a  Notice  of 
Cancellation  of  FERC  Rate  Schedule  No. 
«4  between  SDG&E  and  the  City  of 
Vernon. 

Comment  date:  Februar\'  6,  1995.  in 
.iccordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Rochester  Gas  and  Electric 
Corporation 

IDocket  No.  ER95-41*-0<K)1 

Take  notice  that  Rochester  Gas  and 
Electric  Corporation  (RGAE).  on  January 
12. 1995,  tendered  for  filing  a  Ser\ice 


Agreement  for  acceptance  by  the 
Federal  Energy  Regulatory  Commission 
(Commission)  between  RG&E  and  Louis 
Dreyfus  Electric  Power  Inc.  The  terms 
and  conditions  of  service  under  this 
Agreement  are  made  pursuant  to  RG&E's 
FERC  Electric  Rate  Schedule.  Original 
Volume  1  (Power  Sales  Tariff)  accepted 
by  the  Commission  in  Dot:ket  No.  ER94- 
1279.  RG&E  also  has  requested  waiver  of 
the  60-day  notice  provision  pursuant  to 
lHCFR35.il. 

A  copy  of  this  filing  has  been  ser\ed 
on  the  Public  Service  Commis.sion  of  the 
State  of  New  York. 

Comment  date:  February  6. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Delmarva  Power  and  Light 
Company 

|D<)(  knt  No.  FA92-39-O011 

Take  notice  that  on  January  10.  1995. 
Delmar\'a  Power  and  Light  Company 
tendered  for  filing  its  compliance  refund 
report  in  the  above-referenced  docket. 

Comment  date:  February  fi.  1995,  in 
accordance  with  Standard  Paragraph  E    . 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  .^ny  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Wa.shington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
nuist  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Si^LTetury. 
IIK  Hoc.  95-2047  Filed  l-2fi-95:  8:45  ami 
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[Project  No.  1930-01 4] 

Southern  California  Edison  Company 
(Kern  River  No.  1  Hydroelectric 
Project;  Intent  to  Conduct 
Environmental  Scopfog  Meetings  and 
Site  Visit 

liimiiin.'  23.  1995. 

The  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission)  has 


received  an  application  for  a  new 
license  for  the  Kern  River  No.  1 
Hydroelectric  Project.  Project  No.  1930- 
014.  The  Kern  River  No.  1  Hydroelectric 
Project  is  located  on  the  Kem  River, 
about  17  miles  northeast  of  BakersReld 
and  16  miles  southwest  of  Bodfish.  in 
Kern  County,  California.  The  project 
occupies  lands  within  the  Sequoia 
National  Forest,  administered  by  the 
U.S.  Forest  Service  (FS). 

The  Commission  and  FS  staffs  (staff) 
intend  to  prepare  a  joint  Environmental 
Assessment  (EA)  on  this  hydroelectric 
project  in  accordance  with  the  National 
Environmental  Policy  Act. 

In  the  EA.  we  will  consider  both  site- 
specific  and  cumulative  environmental 
impacts  of  the  project  and  reasonable 
alternatives,  and  will  include  an 
economic,  financial,  and  engineering 
analysis. 

The  draft  EA  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EA  will  be  analyzed  by  the  staff  and 
considered  in  a  final  EA.  The  staffs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
by  the  Commission  in  reaching  its  final 
licensing  decision. 

Scoping  Meetings 

Staff  will  hold  two  scoping  meetings. 
A  scoping  meeting  oriented  towards  the 
public  will  be  held  on  Tuesday.  March 
7,  1995.  at  6:30  PM,  at  the  City  of 
Bakersfield  City  Hall,  1501  Truxtun 
Avenue,  Bakersfield,  California.  A 
scoping  meeting  oriented  towards  the 
agencies  will  be  held  on  Wednesday 
March  8, 1995.  at  9:00  AM.  at  the 
Bureau  of  Land  Management  offices, 
3801  Pegasus  Drive,  Bakersfield, 
California. 

Interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  either 
or  both  metitings  and  assist  the  staff  in 
identif\ing  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 

EA. 

To  help  focus  discussions  at  the 
meetings,  a  scoping  document  outlining 
subject  areas  to  be  addressed  in  the  E\ 
will  he  mailed  to  agencies  and 
interested  individuals  on  the 
Commission  mailing  list.  Copies  of  the 
scoping  dot:ument  will  also  be  available 
at  the  scoping  meetings. 

Objectives 

At  the  scoping  meetings  the  staff  will: 

(1)  Identify  preliminary  environmental 
issues  related  to  the  proposed  project: 

(2)  identify  preliminary  resource  issues 
that  are  not  important  and  do  not 
require  detailed  analysis;  (3)  identify 
reasonable  alternatives  to  be  addressed 
in  the  EA;  (4)  solicit  from  the  meeting 
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participants  all  available  information, 
especially  quantified  data,  on  the 
resources  issues;  and  (5)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  he  analyzed  in  the 
EA,  including  points  of  view  in 
opposi,tion  to,  or  in  support  of,  the 
staffs  preliminary  views. 

Frocedures 

The  scoping  meetings  will  be 
recorded  by  a  court  reporter  and  all 
slatements  (oral  and  written)  will 
become  part  of  the  formal  record  of  the 
Commission  proceedings  on  the  Kern 
River  No.  1  Hydroelectric  Project. 
Individuals  presenting  statements  at  the 
rpeetings  will  be  asked  to  clearly 
i  lentify  themselves  for  the  record. 
Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  a.ssist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 

Persons  choosing  not  to  speak  at  the 
n^eetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
nleetings.  In  addition,  written  scoping 
comments  may  be  filed  with  Secretary, 
Federal  Energy  Regulator\'  Commission, 
825  North  Capitol  Street.  NE, 
Washington,  D.C.  20426,  until  At)ril  10, 
1>95. 

All  written  correspondence  should 
c  early  show  the  following  caption  on 
the  first  page:  Kern  River  No.  1 
Hydroelectric  Project,  FERC  Project  No. 
1930-014. 

I  Interveners — those  on  the 
Commission's  service  list  for  this 
proceeding  (parties)— are  reminded  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
ol(ficial  service  list.  Further,  if  a  party  or 
inlterceder  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
ajiency.  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 
All  entities  commenting  on  this  scoping 
document  must  file  an  original  and 
eight  copies  of  the  comments  with  the 
Secretary  of  the  Commission. 

Site  Visit 

i\  site  visit  to  the  Kern  River  No.  1 
Hydroelectric  Project  is  planned  for 
M]irch  7, 1994.  Those  who  wish  to 
atlend  should  plan  to  meet  at  9:00  AM 
at  the  US  Forest  Service,  Sequoia 
National  Forest.  Greenhorn  Ranger 
Diistrict  Offices  at  15701  Highwav  178  in 


Bakersfield,  California,  and  shortly 
thereafter,  leave  for  the  project  site 
located  about  4  miles  away.  If  you  plan 
to  attend,  contact  Mr.  Geoff  Rabone, 
Southern  California  Edison  Company, 
by  February  27,  1995,  at  (818)  302-8951 
for  directions  or  additional  details. 

Any  questions  regarding  this  notice 
may  be  directed  to  Mr.  David  Turner, 
Environmental  Coordinator,  FERC,  at 
(202)  219-2844  or  Ms.  Pattv  Bates,  FS. 
at  (805)  871-2223. 
Lois  D.  Cashell. 
Serrctary. 
[FR  Doc.  95-2022  Fili;d  l-2()-95:  8  45  am] 
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[Project  Nos.  1930-014,  et  al.] 

Hydroelectric  Applications  [Southern 
California  Edison  Company,  et  al.]; 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Major 
Relicense. 

b.  Project  No.:  1930-014. 

c.  Date  filed:  May  2,  1994. 

d.  Applicant:  Southern  California 
Edison  Company. 

e.  Name  of  Project:  Kern  River  No.  1. 

f.  Location:  On  the  Kern  River  in  Kern 
County,  California,  within  Sequoia 
National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  C.  Edward 
Miller,  Manager  of  Hydro  Generation. 
Southern  California  Edison  Company. 
P.O.  Box  800,  2244  Walnut  Grove 
Avenue,  Rosemead,  CA  91770.  (818) 
302-1564. 

i.  FERC  Contact:  James  Hunter  at  (202) 
219-2839. 

j.  Deadline  for  filing  Interventions  and 
Protests:  60  days  from  issuance  of  this 
notice.  The  Commission's  due  date  for 
the  applicant's  filing  of  a  final 
amendment  of  this  application  is 
August  10,  1995. 

k.  Status  of  Environmental  Analvsis: 
The  application  is  not  ready  for 
environmental  analysis  at  this  time— see 
attached  paragraph  El. 

1.  Description  of  Projei;t:  The  existing 
project  consists  of  (1)  a  60-foot-high, 
204-foot-long  concrete  overflow 
diversion  dam  impounding  a  27-acre 
reservoir  at  crest  elevation  1.913  feet, 
mean  sea  level:  (2)  a  gated  intake 
structure  at  the  left  abutment  with  trash 
racks;  (3)  a  104-foot-long,  2()-loot-wide 
sediment  trap;  (4)  water  conduit 
consisting  of  42,884  feet  of  tunnel,  390 
feet  of  rectangular  Hume,  904  feet  of 


Lennon  flume  on  steel  structure.  ;ind 
612  feet  of  arched-concrete  conduit;  (5) 
a  45-foof-long,  33-foot-wide.  11-foot- 
deep  forebay;  (6)  a  1,693-foot-long 
buried  penstock,  with  inside  diameter 
varying  from  108  inches  at  the  intake  to 
71  3/8  inches  at  the  powerhouse;  (7)  a 
170-foot-long,  71-foot-wide,  reinforced 
concrete  powerhouse  containing  four 
generating  units  with  a  total  installed 
capacity  of  26.3  MW;  (8)  a  rectangular 
tailrace  that  discharges  flows  over  a 
weir  section  into  the  Kern  River;  (9)  two 
1.9-mile-long.  66-kV  transmission  lines 
tying  into  the  applicant's  transmission 
sy.stem;  and  (10)  appurtenant  facilities. 

m.  Purpose  of  Project:  The  Kern  River 
No.  1  project  produces  an  average 
animal  output  of  178.6  GWh.  Power 
generated  at  the  project  is  delivered  to 
customers  within  the  applicant's  service 
area. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
El. 

o.  Locations  of  Application:  A  copv  ol 
the  application,  as  amended  and 
supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commissions  Public  Reference  and 
Files  Maintenance  Branch,  located  al 
941  North  Capitol  Street.  N.E..  Room 
3104,  Washington,  D.C.  20426.  or  hv 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  applicants  offii.e 
(.see  item  (h)  above). 

2  a.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  11503-000. 

c.  Date  filed:  October  26,  1994. 

d.  Applicant:  City  of  Soda  Springs. 

e.  Name  of  Project:  Soda  Creek  Projt't  t 
No.  4. 

f.  Location:  At  the  new  Kackley  Dit(.h 
canal,  which  diverts  water  from  Soda 
Creek  near  the  base  of  Soda  dam.  in 
Caribou  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791  (a)-825(r). 

h.  Applicant  Contact:  W.  Lee  Godfn-v. 
Director  of  City  Services,  Citv  of  Sod.) 
Springs,  9  West  Second  South,  Soda 
Springs,  ID  83276. 

i.  FERC  Contact:  Hector  M.  Perez  at 
(202) 219-2843. 

j.  Status  of  Environmental  Analvsis: 
This  application  is  ready  for 
environmental  analysis  at  this  time— see 
attached  paragraph  D^. 

k.  Comment  Dale:  March  7,  1995. 

I.  Description  of  Project:  The  existing 
project  consists  of:  (1)  An  intake 
structure  at  the  main  canal;  (2)  a  42- 
inch-diameter.  270-feet-long  welded 
steel  penstock;  (3)  a  powerhouse 
containing  a  single  turbine-generator 
imit  with  a  rated  capacity  of  ,500 
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kilowatts;  and  (4)  a  lOO-foot-long 
tailrace. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  A9. 
Bl.andD4. 

n.  Available  Locations  of  Applit:alion: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  N.E..  Room 
3104,  Washington.  D.C.  20426.  or  by 
(uilling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h  above. 

3  a.  Type  of  Application:  Minor 
License  (Tendered  Notice). 

b.  Project  No.:  11512-000. 

c.  Date  filed:  December  27. 1994. 

d.  Applicant:  John  H.  Bigelow. 

e.  Name  of  Project:  Mckenzie. 

f.  Location:  On  the  Mckenzie  River  in 
Lane  County,  Oregon.  Section  10. 
Township  16S.  Range  6E.  West 
Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Amy  Drought. 
Project  Manager,  Community  Planning 
Workshop,  Hendricks  Hall,  University 
of  Oregon.  Eugene.  OR  97403.  (.503) 
346-3653. 

i.  FERC  Contact:  Het;tor  M.  Perez  at 
(202)  219-2843. 

j.  The  project  would  consist  of:  (1)  A 
diversion  dam  constructed  of  large  ro<;ks 
at  river  mile  73.6;  (2)  a  concrete 
headgate;  (3)  a  power  canal  about  1.500 
feet  long;  (4)  a  32-foot-long  and  5-fool- 
diameter  penstock;  (5)  a  powerhouse 
with  an  installed  capacity  of  76 
kilowatts;  (6)  a  30-foot-long  tailrace;  and 
(7)  other  appurtenances. 

k.  Under  Section  4.32  (b)(7)  of  the 
Commission's  regulations  (18  CFR),  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  the  applicant 
should  conduct  an  additional  scientific 
study  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  tliey  mu.st  file 
a  request  for  the  study  wilh  the 
Commission,  not  later  than  60  days  after 
the  application  is  filed,  and  must  ser\'e 
a  copy  of  the  request  on  the  applicant. 

4  a.  Type  of  Application:  Major 
License. 

b.  Project  No.:  11175-tM)2. 

c.  Date  filed:  January  3. 1995. 

d.  Applicant:  Crown  Hydro  Company. 

e.  Name  of  Project:  Crown  Mill 
Project. 

f.  Location:  on  the  Mississippi  River 
in  Hennepin  County,  Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Greg  Ol.sen, 
Crown  Hydro  Company.  .5416  Tenth 


Avenue  South,  Minneapolis.  MN  55417, 
(612)822-2212. 

i.  FERC  Contact:  Robert  Bell  (202) 
219-2806. 

j.  Comment  Date:  60  days  from  the 
filing  date  in  paragraph  c. 

k.  Description  of  Project:  The 
proposed  project  would  the  existing 
U.S.  Army  Corps  of  Engineers  Upper 
Falls  Dam  and  consists  of: 

(1)  A  proposed  headrace  canal:  (2) 
two  proposed  intake  tunnels;  (3)  a 
proposed  powerhouse  containing  two 
generating  units  having  a  total  installed 
capacity  of  3.4-MVV;  (4)  a  proposed 
tailrace  tunnel;  (5)  a  proposed  tailrace 
canal;  (6)  a  proposed  transmission  line: 
and  (7)  appurtenant  facilities. 

1.  With  this  notice,  we  are  initiating 
con.sultation  with  the  Minne.sota  STATE 
HISTORIC  PRESERVATION  OFFICER 
(SHOP),  as  required  by  section  106. 
National  Historic  Preser\ation  Act.  and 
the  regulations  of  the  Advisory  Council 
on  Historic  Preservation.  36  CFR  800.4. 

m.  Pursuant  to  §  4.32(b)(7)  of  18  CFR 
of  the  Commission's  regulations,  if  any 
resource  agency.  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency.  Indian 
Tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
than  60  days  from  the  filing  date  and 
seae  a  copy  of  the  request  on  the 
applicant. 

5  a.  Type  of  Applitation:  Major 
License. 

b.  Project  No.:  11514-000. 

c.  Date  filed:  January  3,  1995. 

d.  Applicant:  Imperial  Car\'ing 
Company. 

e.  Name  of  Project:  Allegan  City 
Projw.t. 

f.  Location:  on  the  Kalamazoo  River  in 
Allegan  County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Wilfiam  E. 
Dalman.  Imperial  Carving  Company. 
Allegan.  MI  49010.  (616)  673-3867. 

i.  FERC  Contact:  Robert  Bell  (202) 
219-2806. 

j.  Comment  Date:  60  days  from  the 
filing  date  in  paragraph  c. 

k.  Dest;ription  of  Project:  The 
proposed  project  would  consi.st  of:  (1) 
An  existing  875-foot-long.  10  to  I5-foot- 
high  Dam;  (2)  an  impoundment  with 
surface  area  of  135-acres  having  a 
storage  capacity  of  1,290  acre-feet  and  a 
normal  water  surface  elevation  ol  627.4 
feet  msl;  (3)  an  existing  intake  structure: 
(4)  an  existing  powerhouse  with  one 
generating  unit  with  an  installed 
capacity  of  800-Kw;  (5)  the  existing 


tailra<;e;  (6)  existing  transmission  line: 
and  (7)  appurtenant  facilities. 

I.  With  this  notice,  we  are  initiating 
consultation  with  the  Michigan  STATE 
HISTORIC  PRESERVATION  OFFICER 
(SHPO).  as  required  by  Section  106. 
National  Historic  Preservation  Art.  and 
the  regulations  of  the  Advisory  Council 
on  Historic  Preser\ation,  36  CFR  800.4. 

m.  Pursuant  to  §  4.32(b)(7)  of  18  CFR 
of  the  Commission's  regulations,  if  any 
resource  agency,  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency,  Indian 
Tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
than  60  days  from  the  filing  date  and 
serve  a  copy  of  the  request  on  the 
applicant. 

6  a.  Type  of  Application:  Frtsliminary 
Permit. 

b.  Project  No.:  P-1 151 1-000. 

c.  Date  Filed:  December  7. 1994. 

d.  Applicant:  Hydro  Matrix 
Partnership,  Ltd. 

e.  Name  of  Project:  Uniontown 
Project. 

f.  Location;  On  the  Ohio  River.  Union 
County.  Kentucky.  Gallatin  County. 
Illinois,  and  Posey  County.  Indiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  James  B. 
Price.  Hydro  Matrix  Partnership.  Ltd.. 
120  Calumet  Court.  Aiken,  SC  19803, 
(803) 642-2749. 

i.  FERC  Contact:  Robert  Bell  (dt)  (202) 
219-2806. 

j.  Comment  Date:  March  23.  1995. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  3.504-foot-long.  20-foot-high 
Uniontown  Locks  and  Dam.  owned  by 
the  U.  S.  Army  Corps  of  Engineers  and 
consists  of:  (1)  A  proposed  intake 
stnicfure:  (2)  a  proposed  powerhouse 
containing  two  generating  units  having 
a-total  installed  capacity  of  45.000-Kw; 
(4)  a  proposed  2-mile-long.  161-Kv 
transmission  line;  and  (5)  appurtenant 
facilities.  The  estimated  annual 
generation  would  be  172-Gwh. 

1.  Purpose  of  Project:  All  project 
energy  produced  would  In;  sold  to  a 
1o(ai1  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  AlO.  B.C.  andD2. 

n.  Available  Lo<:ation  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspet:tion  and  reproduction  al  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  N.E.,  Room 
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1104.  Washington.  D.C.  20426.  or  by 
ailing  (202)  208-1371.  A  copy  is  also 
vailable  for  inspection  and 
fleproduction  at  Uniontown  Hydro 
Jj^latrix  Partnership.  Ltd..  120  Gilumet 
iourl.  Aiken.  SC  29803.  (803)  642-2749, 

'  a.  Type  of  Application:  Major 
iicense. 
b.  Prfjjecl  No.:  10819-002. 
<:.  Dale  filed:  June  23,  1994. 

d.  Applicant;  Idaho  Water  Resour«:e 
l?(i;ird. 

e.  Nanieof  ProjtHt:  Dworshak  Small 
Hvdro. 

f.  Location:  On  the  existing  water 
(|onveyance  system  providing  water 
from  the  Corps  of  Engineers'  Dworshak 
dam  to  Clearwater  Fish  Hafchen'  and 
Dworshak  National  Fish  Hatchery,  on 
l|ind  owned  by  the  Corps  of  Engineers 
ind  the  Bureau  of  Land  Management 

vf  ithin  the  boundar>'  of  the  Nez  Perce 
huiian  Reservation.  North  Fork 
Clearwater  River.  Clearwater  County. 
Idaho.  Section  34.  Township  37  North. 
Range  1  East.  Boise  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
,ct,  16USC§§791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Ralph 
^lellin.  Idaho  Department  of  Water 
[<t!Soiirces.  1301  North  Orchard,  Boise. 
Ip  83706-2237.  (208)  327-7991. 

i.  FERC  Contact:  James  Hunter,  (2021 
J  19-28.39. 

j.  Deadline  Date:  Deadline  for  filing 
hterventions.  Protests,  or  Competing 
Applications  (see  attached  paragraph 
)8).  and  also  for  filing  Written  Scoping 
3omments  (see  item  (I)  belovvj— March 
i7.  1995. 

j  k.  Status  of  Environmental  Analysis: 
ifhe  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
ilfached  paragraph  08. 

I.  Intent  To  Prepare  An  Environmental 
\ssussment  And  Invitation  For  Written 
•i  oping  Comments:  The  Commission 
itaff  (staff)  intends  to  prepare  an 
•Environmental  Assessment  (EA)  on  the 
lydroelectric  project  in  accordance  with 
I  he  National  Environmental  Policy  Act. 
llie  EA  will  objectively  consider 
environmental  impacts  of  the  project 
and  reasonable  alternatives  and  will 
irjclude  economic,  financial,  and 
(^^igineering  analises. 

A  draft  E.\  will  be  issued  and 
cirt.ulated  for  review  by  all  interested 
parties.  All  timely  filed  comments  on 
llje  draft  EA  will  be  analyzed  by  the 
f  Caff  and  considered  in  the  final  EA.  The 
« tiatrs  conclusions  and 
i«(,onunendations  will  then  be 
pj-esented  for  the  Commission  s 
(dmsideration  in  reaching  its  final 
licensing  decision. 

Scoping:  Interested  iiulividuals, 
( tganizations.  and  ag'.Hicies  with 
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environmental  expertise  are  invited  to 
assist  the  staff  in  identifying  the  scope 
of  environmental  issues  that  should  be 
analyzed  in  the  EA  by  submitting 
written  scoping  comments.  To  help 
focus  those  comments,  a  .scoping 
document  outlining  subject  areas  to  be 
addressed  in  the  EA  will  be  mailed  to 
agencies  and  interested  individuals  on 
the  Commission  mailing  list.  Copies  of 
the  scoping  document  may  also  be 
requested  from  the  staff. 

Persons  who  have  views  on  the  issues 
or  information  relevant  to  the  issues 
may  submit  written  statements  for 
inclusion  in  the  public  record.  Those 
written  comments  .should  be  filed  with 
the  Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
N.E..  Washington,  DC.  20426.  by  the 
deadline  date  shown  in  item  (j)  above. 
All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page: 

Dworshak  Small  Hvdro  Project.  FERC 
No.  10819 

Intervenors  are  reminded  of  the 
Conmiission's  Rules  of  Practice  and 
Procedure  requiring  parties  filing 
documents  with  the  Commission  to 
serve  a  copy  of  the  document  on  each 
person  who.se  name  appears  on  the 
official  service  list.  Further,  if  a  party  or 
interceder  files  comments  or  documents 
wilh  the  CommLssion  relating  to  the 
merits  of  an  i.ssue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

m.  Dest:ription  of  Project:  The 
proposed  project  would  utilize  releases 
from  Dworshak  dam  that  are  conveyed 
by  pipelines  to  the  fish  hatcheries  and 
would  consist  of:  (1)  Connections  to  the 
existing  36-in(.h  and  18-inch  water 
supply  line^.  (2)  a  58.25-foot-long.  25- 
foot-wide  powerhouse  on  top  of  the 
existing  water  distribution  structure, 
containing  two  generating  luiits  wilh 
installed  capacities  of  2.0  and  0.5 
megawatts  that  would  discharge  Hows 
directly  into  the  distribution  tank:  (3)  a 
substation  adjacent  to  the  powerhouse; 
and  (4)  an  underground  14.4-KV,  1.6- 
mile-long  transmission  line  connecting 
to  an  existing  Clearwater  Power 
Company  distribution  line. 

n.  Purpose  of  Project:  Power  generated 
at  the  project  will  be  sold  to  Bonneville 
Power  Administration. 

o.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2.  A9. 
Bt.andDa. 

p.  Locations  of  Application:  A  copy  of 
the  application,  as  amended  and 
supplemented,  is  available  for 
inspt«;lion  and  reproduction  at  the 
Cionunission's  Public  Reference  ami 


Files  Maintenance  Branch,  located  at 
941  North  Capitol  .Street,  N.E..  Room 
3104.  Wa.shington,  D.C.  20426.  or  by 
calling  (202)  20tV-1371.  A  copy  is  also 
available  for  inspedion  and 
n^pmduction  at  the  appli«uint's  olfica? 
(see  item  (h)  above). 

8  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11513-(KK). 

c.  Date  filed:  January  3. 1995. 

d.  Applicant:  Walter  Musa.  Jr. 

e.  Name  of  Project:  Canyon  Creek 
Hydroelectric  Proje<:t. 

f.  Location:  Entirely  on  private  lands, 
on  Canyon  Creek  (a  tributary  of  the 
Lewis  River)  in  Clark  County, 
Washington.  T5N',  R4E  in  .seicjtion  5; 
T6N.  R4E  in  set:tion  32. 

g.  Filed  Pursuant  to:  Federal  Power 
Ad.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contati:  All)ert  Liou. 
P.E..  Harza  Engineering.  Inc..  2353 
130th  Avenue  NE.  suite  200.  P.O.  Box 
C-96900.  Bellevue.  Washington  98005. 
(206) 882-2455. 

i.  FERC  Contact:  Mr.  Mi«:{iael 
Strzelecki.  (202)  219-2827. 

j.  Comment  Date:  Mart;li  27,  1995. 

k.  Description  of  Proje<;t:  The 
|)roposed  run-of-river  project  would 
consist  of:  (1)  A  reinforced  concrete 
drop-inlet  structure  in  Canyon  Creek;  (2) 
a  60-inch-diamcter.  4.000-foot-long  steel 
penstock;  (3)  a  powerhouse  containing 
one  2.200-Kw  generating  unit;  (4)  a  1- 
niile-long  transmission  line 
interconnecting  with  an  existing  Pacific 
Power  &  Light  substation  at  the  Yale 
Dam  switchyard:  and  (5)  appurtenant 
facilities. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  .\7 
A9.  AlO.  B.C.  and  D2. 

9  a.  Type  of  .Application:  De<:laration 
of  Intention. 

b.  Docket  No:  Dl9.5-l-00(>. 

c.  Date  Filed:  December  27. 1994. 

d.  Applicant;  Donald  Greear. 

e.  Name  of  Projeii:  Greear  Micro 
Hydro  Plant. 

f.  Lotation:  On  an  unnamed  .streajn, 
tributary  to  Cougar  Creek  and  the 
Washougal  River  in  Clark  County. 
Washington  (T.  2  N..  R.  4  E..  sec."  13.). 

g.  Filed  Pursuant  to:  Federal  Power 
.•\c;t.  16  use  Section  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Donald  W 
Greear.  4009  Cardjal  Road.  Washougal, 
WA  98671-9547.  (206)  837-3776. 

i.  FERC  Contact:  Diane  M.  Murray. 
(202) 219-2682. 

j.  Comment  Date:  Man:h  9. 1995. 

k.  De.scriplion  of  Proje<;t:  The 
propostid  project  will  consist  of;  (1)  A 
small  reservoir;  (2)  a  two-foot-high 
diversion  dam;  (3)  a  600- foot-long.  12- 
in( :h-<liameter  penstcK:k:  (4)  a  generating 
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unit  with  an  installed  generating 
capacity  of  60  kilowatts;  and  (5) 
appurtenant  facilities.  The  excess  power 
will  be  sold  to  the  Public  Utility  District 
No.  1  of  Clark  County. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway:  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increa.se 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design 
or  operation. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

10  a.  Type  of  Application: 
Preliminary  Permit. 

b.  Project  No.:  11515-000. 

c.  Date  filed:  January  4, 1995. 

d.  Applicant:  Dominguez 
Hydroelectric  Associates. 

e.  Name  of  Project:  Dominguez 
Hydroelectric  Project. 

f.  Location:  Partially  on  lands 
administered  by  the  Bureau  of  Land 
Management,  on  the  Gunnison  River,  in 
Mesa  and  Delta  Counties.  Colorado. 
T12S.  R99W. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  James  M.  Pike. 
President.  Western  States  Water  & 
Power.  Inc..  2384  South  Kingston  Street, 
Aurora.  Colorado  80014.  (303)  337- 
5599. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki.  (202)  219-2827. 

j.  Comment  Date:  March  27. 1995. 

k.  Description  of  Project:  The 
proposed  combination  pumped-storage/ 
run-of-river  project  would  consist  of:  (1) 
A  250-foot-high  concrete  dam  on  the 
Gunnison  River  with  a  36-MW 
powerhouse  integral  with  that  dam;  (2) 
a  38.000-acre  lower  reservoir 
(Dominguez  Reservoir)  formed  by  that 
dam;  (3)  a  230-foot-high  dam  on  a  mesa 
above  the  Gunnison  River  forming  an 
upper  reservoir  of  unspecified  surface 
area  (Rim  Basin  Reservoir);  (4)  a  1.000- 
foot-long  penstock  connecting  the  two 
reservoirs;  (6)  an  underground 
powerhouse  along  the  penstock  route 
containing  eight  generating  units  with  a 


total  installed  capacity  of  1.000  MW;  (7) 
a  1-mile-long  transmission  line 
interconnecting  with  an  existing  345-kV 
transmission  line;  and  (8)  appurtenant 
facilities.  None  of  the  facilities  are 
existing. 

The  project  is  located  near  an  area 
being  studied  by  the  U.S.  Department  of 
the  Interior  for  inclusion  as  a  wildlife 
study  area. 

No  new  roads  will  be  needed  to 
conduct  the  studies. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO.B.C.andD2. 

Standard  Paragraphs 

A2.  Development  Application— Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 
A5.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit— Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  .such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 


A9.  Notice  of  intent— A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminar\' 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
ser\'ed  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit— A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
will  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  mu.st 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure.  18  CFR  385.210. 
385.211.  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in 
all  capital  letters  the  title 
•COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION  ". 
"COMPETING  APPLICATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
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must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  bv 
tl^e  Commission's  regulations  to:  The 
.Secretary.  Federal  Energy  Regulatory 
Ciinuiiission,  825  North  Capitol  Street. 
N  E..  Washington,  D.C.  20426.  An 
ac  ditional  copy  must  be  sent  to 
I)  rector.  Division  of  Project  Review. 
Federal  Energy  Regulatory  Commission. 
Rt)om  1027,  at  the  above-mentioned 
ac  dre.s.s.  A  copy  of  any  notice  of  intent, 
ctipipeting  application  or  motion  to 
interxene  must  also  be  served  upon  each 
representative  of  the  Applicant 
sfe<:ified  in  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
D  )l:uments — Any  filings  must  bear  in 
al  I  capital  letters  the  title 
•COMMENTS". 

•RECOMMENDATIONS  FOR  TERMS 
ANJD  CONDITIONS".  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
a{iplicable.  and  the  Project  Number  of 
tilt)  particular  application  to  which  the 
li  ijng  refers.  Any  of  the  above-named 
ilolumonts  must  be  filed  by  providing 
ttirt  original  and  the  number  of  copies 
pi  ()vided  by  the  Commission's 
rei^ulations  to:  The  Secretary.  Federal 
Knergy  Regulatory  Commission,  825 
N  rth' Capitol  Street.  N.E..  Washinj^ton. 
n  (\..  2(K26.  A  copy  of  any  motion  to 
in^Tvene  must  also  be  sened  upon  each 
refjie.sentative  of  the  Applicant 
sf  deified  in  the  particular  application. 

ip2.  Agenc  y  Comments — Federal, 
St  i|e,  and  local  agencies  are  invited  to 
fi  ()  comments  on  the  described 
iif  plication.  A  copy  of  the  application 
m**-  be  obtained  by  agencies  directly 
trinn  the  Applicant.  If  an  agency  dn<«? 
i)(i|  file  comments  within  the  time 
sj  ^{.ilied  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
(:(  jiy  of  an  agency's  must  also  be  sent  to 
thfi  Applicant's  representatives. 

11)4.  Filing  and  Service  of  Responsive 
Documents — "The  application  is  ready 
I'urenvironmental  analysis  at  this  time, 
ai  (P  the  Commission  is  reque.sting 
cf  :iiments,  reply  comments, 
re  ioniniendations.  terms  and 
<:(  liditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
sejtion  4.34(b)  of  the  regulations  (see 
(.mv.T  No.  533  issued  Miiv  8.  1991.  56 
Frit  23108.  May  20,  1991)"that  all 
(.crtimenls.  recoinmendations,  terms  and 
( frtdiiions  and  prescriptions  concerning 
Ilia  application  be  filed  with  the 
(Commission  within  60  days  from  the 
isiniance  date  of  this  notice  (March  7. 
l(p  for  Project  No.  11503-^)00).  All 
re  ily  comments  must  be  filed  with  the 
Qimmi.s,sion  within  105  days  from  the 
ili  tH  of  this  notice  (April  21,  1995  for 
Hiuiject  No.  11503-OOU). 

Anyone  may  obtain  an  extension  of 
tinie  for  these  deadlnes  from  the 


Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  '•PROTEST".  "MOTION 
TO  INTERVENE",  "NOTICE  OF 
INlTiNT  TO  FILE  COMPETING      - 
APPLICATION."  'COMFETLNG 
APPLICATION."  'COMMENTS." 
•REPLY  COMMENTS." 
•RECOMMENDATIONS,"  "TEPwMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS."  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
vvitli  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  ba.sis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directlv  from 
the  applicant.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  bv 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatorv 
Commission,  825  North  Capitol  Street. 
N.E.,  Washington,  D  C.  2042B.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review. 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Room  1027,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
inter\ene  must  be  served  upon  each 
representative  of  the  appliv:ant  specified 
in  the  particular  application.  A  copv  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  .service  list  prepared  by  the 
Conmiission  in  this  proceeding,  in 
acciordance  with  18  CFR  4.34(b)  and 
385.2010. 

D8.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  tear  in  all  capital 
letters  the  title  "PROTEST  "  or 
"MOTION  TO  INTERVENE."  "NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPLICATION."  or  'COMPETING 


APPLICATION:'  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds:  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  bv  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary-.  Federal 
Energy  Regulator)-  Commission.  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review.  Office  of  Hydropower 
Licensing.  Federal  Energy  Reculatory 
Commission.  Room  1027.  at  the  above 
address.  A  copy  of  any  protest  or  m.otion 
to  intervene  must  be  served  upon  each 
repre.sentative  of  f'ne  applicant  spe<ified 
in  the  particular  application. 

El.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  not 
ready  for  environmental  analysis  at  .his 
time;  therefore,  the  Commission  is  not 
now  requesting  comm.ents. 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  ariaiysis.  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
coi.ditions,  or  prescriptions. 

All  filings  mu.st  (1)  bear  in  all  capital 
letters  the  tide  •PROTEST"  or 
■MOTION  TO  INTERVENE;'  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  tlie 
application  to  which  the  filing 
responds;  (3)  furnish  the  name.  addrHSS, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  335.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  (he  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  bv  the 
Commission's  regulations  to;  The 
Secretary .  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Stre«'t. 
N.E..  Washington,  DC.  20426.  An. 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review. 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission, 
Room  1027.  at  the  above  address.  A 
c(ipy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  appUcation. 
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Dated;  January  23. 1995. 
Uis  D.  Cashell. 
Secretary. 
IFR  Doc.  95-2048  Filed  1-26-95;  8:45  am] 

BILUNG  CODE  e717-01-P 

[Docket  No.  CP95-1 50-000.  et  al.] 

Texas  Eastern  Transmission 
Corporation,  et  a!.;  Natural  Gas 
Certificate  Filings 

January  20,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Eastern  Transmission 
Corporation 

(Docket  No.  CP95-1 50-0001 

Take  notice  that  on  January  11, 1995, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  5400  VVestheimer  Court, 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642.  filed  in  Docket  No.  CP95-150-000 
a  request  pursuant  to  §  §  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.211)  for 
authorization  to  operate  an  existing  tap 
as  a  bidirectional  tap  to  enable  Texas 
Eastern  to  deliver  gas  to  an  independent 
producer  under  Texas  Eastern's  blanket 
certificate  issued  in  Do<:ket  No.  CP82- 
535-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Eastern  proposes  to  operate  an 
existing  tap  as  a  bidirectional  tap  to 
enable  Texas  Eastern  to  deliver  gas  to 
and  receive  gas  from  Zilkha  Energy 
Company  (Zilkha).  an  independent 
producer  in  East  Cameron  Block  328 
Platform.  It  is  stated  that  up  to  3.000 
Dth/d  would  be  received  and/or 
delivered  through  this  tap.  Zilkha  will 
install  9,230  feet  of  4-inch  pipeline  and 
related  meters  extending  from  East 
Cameron  Block  328  to  East  Cameron 
Block  323. 

It  is  also  stated  that  the  interruptible 
service  for  Zilkha  would  be  under  Texas 
Eastern's  Rate  Schedule  IT-1.  Texas 
Eastern's  tariff  does  not  prohibit  the 
additional  volumes,  according  to  Texas 
Eastern.  Also,  there  would  be  no 
detriment  to  its  other  customers  or 
impact  on  its  peak  or  annual  deliveries. 

Comment  date:  March  C.  1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Williams  Natural  Gas  Company 

(Docket  No.  CP95-1 54-000] 

Take  notice  that  on  January  12.  1995. 
Williams  Natural  Gas  Company  (WNG). 
P.O.  Box  3288.  Tulsa,  Oklahoma  74101. 


filed  in  Docket  No.  CP95-154-000  a 
request  pursuant  to  Seclions  157.205, 
157.212  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212  and  157.216)  for  authorization 
to  relocate  the  Kansas  Gas  &  Electric 
(KG&E)  Brock  tap  and  to  abandon  by 
reclaim,  sale  and  in  place  approximately 
2.7  miles  of  8-inch  lateral  pipeline 
located  in  Bourbon  County.  Kansas 
under  WNG's  blanket  certificate  issued 
in  Docket  No.  CP82-479-000  pursuant 
to  Section  7  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

The  tap's  relocation  is  prompted  by 
highway  construction  from  the  Kansas 
Department  of  Transportation.  WNG 
proposes  to  move  the  KG&E  Brock  tap 
from  the  Ft.  Scott  8-inch  pipeline  to  the 
existing  Ft.  Scott  16-inch  pipeline.  Due 
to  the  highway  construction.  WNG  will 
abandon  by  reclaim  approximately  550 
feet,  abandon  in  place  approximately 
2.6  miles,  and  sell  to  Kansas  Power  & 
Light/Kansas  Gas  &  Electric  (KPL/KGE) 
approximately  0.5  miles  of  the  8-inch 
pipeline.  Customers  will  be  affected  by 
WNG's  abandonment  of  the  8-inch 
pipeline,  but  agreement  has  been  met  to 
continue  their  receiving  ser\'ice  from 
KG&E.  The  estimated  construction  cost 
is  $16,044;  the  reclaim  cost  is  $5,969 
and  the  salvage  value  is  $3,200.  The 
pipeline  to  be  abandoned  in  place  will 
be  purged  with  air  and  capped. 

Comment  date:  March  6. 1995,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Washington  Natural  Gas  Company 

(Docket  No.  CP95-1 56-0001 

Take  notice  that  on  January  13.  1995, 
Washington  Natural  Gas  Company 
(Washington  Natural),  815  Mercer 
Street,  Seattle,  Washington  98111.  filed 
in  Docket  No.  CP95-156-000  for  a 
Blanket  Certificate  of  Public 
Convenience  and  Necessity  under 
Subpart  F  of  the  Commission's 
Regulations  for  the  Jackson  Prairie 
Storage  Project  (Storage  Project),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

According  to  Washington  Natural,  the 
Storage  Project,  an  aquifer-type  natural 
gas  storage  facility  in  Chehalis  (Lewis 
County)  Washington,  connects  to  the 
main  pipeline  facilities  of  Northwest 
Pipeline  Corporation  (Northwest),  and  is 
owned  in  equal  undivided  interests  by 
Washington  Natural.  The  Washington 
Water  Power  Company  and  Northwest. 
Washington  Natural  indicates  that  the 
operations  of  the  Storage  Project  will  be 
conducted  in  accordance  with  an 


executed  agreement  among  the  parties 
and  that  the  overall  supervision  of  the 
project  will  be  under  the  direction  of  ii 
Management  Committee. 

Washington  Natural  states  that 
although  it  has  applied  for  case  specific 
certificates  in  the  past  related  to 
operations  at  Storage  Project,  it  would 
be  more  cost  effective  and  less  time 
consuming  if  Storage  Project  were 
permitted  to  utilize  a  blanket  certificate. 

Comment  date:  February  10.  1995,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

4.  NorAm  Gas  Transmission  Company 

(Docket  No.  CF'95-I60-O00l 

Take  notice  that  on  January  17.  1993, 
NorAm  Gas  Transmission  Company 
(NGT).  1600  Smith  Street.  Houston. 
Texas  77002.  filed  in  Docket  No.  CP9.5- 
160-000  a  request  pursuant  to 
§§  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
certain  facilities  in  Oklahoma  under 
NGT's  blanket  certificate  issued  in 
Docket  No.  CP82-384-000,  el  nl.. 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  Iho 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NGT  proposes  to  abandon  by  transfer 
and  sale  to  Arkla  a  segment  of  NGT's 
Line  634  in  Pontotoc  County.  Oklahoma 
and  to  abandon  in  place  one  inai:tive  1- 
inch  domestic  tap  on  NGT's  Line  634- 
2  in  Hughes  County.  Oklahoma.  The 
segment  of  Line  634  consists  of  2,520 
feet  of  2-inch  plastic  pipe  and  three 
rural  taps,  two  1-inch  and  one  2-in(;h 
taps  serving  only  Arkla's  rural  domestic 
and  small  commercial  customers.  NGT 
states  that  no  customers  or  service  will 
be  abandoned  as  a  result  of  the  transfer. 

Comment  date:  March  6.  1995.  in 
accordance  with  Standard  Paragraph  C, 
at  the  end  of  this  notice. 

5.  Williston  Basin  Interstate  Pipeline 
Company  and  K  N  Interstate  Gas 
Transmission  Co. 

(Docket  No.  CP95-161-000] 

Take  notice  that  on  January  18,  HW.'i. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston),  200  North  Third 
Street,  Suite  300.  Bismarck,  North 
Dakota  58501  and  K  N  Interstate  Gas 
Transmission  Co.  (K  N),  370  Van 
Gordon  Street,  Lakewood.  Colorado 
80228  filed  a  joint  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
and  part  157  of  the  Commission's 
Regulations  requesting  pemiission  ;in<l 
approval  to  abandon  sales. 
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t  ansportation  and  exchange  services 
r  sidered  under  Williston's  Rate 
5  Chedule  No.  X-3,  FERC  Gas  Tariff. 
Original  Volume  No.  1.  and  K  N's  Rate 
5  chedule  X^,  FERC  Gas  Tariff.  Second 
F  evised  Volume  No.  2,  effective 
riecember  1, 1994.'  The  application  is 
(Ml  file  with  the  Commission  and  open 
ti)i  public  inspection. 
■  \VilIiston  and  K  N  state  that  they 
propose  to  abandon  the  above  services 
aitthorized  in  Docket  Nos.  CP75-154 
a;^d  CP75-57.  respectively,  to  Montana- 
L  <ikota  Utilities  Co.  (Williston's 
|irwdece.ssor)2  and  Kansas-Nebraska  Gas 
CQnipany.  Inc.  (K  N's  predecessor).' 
V.'tlliston  and  K  N  state  that  pursuant  to 
a  June  30.  1994.  Settlement  Agreement, 
the  parties  agreed  to  terminate  the  gas 
purchase  obligation  under  Rate 
SijhedulesX-3andX-4asof  July  1. 
1 1^)4,  provided,  however,  that  the 
tinnsportation  and  exchange  service 
uiider  Rate  Schedule  X-3  was  to 
ontinue  until  December  1,  1994,  when 
tlifr  agreement  was  terminated  in  its 
e  i|tirety.  Williston  and  K  N  state  that 
ttiey  are  the  only  parties  to  the  gas  sales, 
ticinsportation  and  exchange  .services  in 
tlit>  referenced  rate  schedules. 

fomment  date:  February  10.  1995,  in 
ai  ;|:ordance  with  Standard  Paragraph  F 
a'  the  end  of  this  notice. 

Sandard  Paragraphs 

r.  Any  person  desiring  to  be  heard  or 
tc  hiake  any  protest  with  reference  to 
s:  (d  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
K  wrgy  Regulatory  Commission, 
W  $shington,  D.C.  20426,  a  motion  to 
ir  tiervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
C)»nmission's  Rules  of  Practice  and 
PJocedure  (18  CFR  385.214  or  3R5.211) 
and  the  Regulations  under  the  Natural 
G|i8  Act  (18  CFR  157.10).  All  protests 
fi  ed  with  the  Commission  will  be 
c(  nsidered  by  it  in  determining  the 
ufpropnate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
p;  rticipate  as  a  party  in  any  hearing 
thtjrein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
til  3  authority  contained  in  and  subject  to 
thi  jurisdiction  conferred  upon  the 
Ftderal  Energy  Regulatory  Commission 
l)\  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Prhctice  and  Procedure,  a  hearing  will 
hdheld  without  further  notice  before  the 


Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
.staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  day^after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  O.  Cashell. 
Secretary. 
IFR  Doc.  95-2049  Filed  1-26-95:  8:45  anij 
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'See.  58  FPCl  7.38  (1977). 
-  Sec.  30  FERC  161.143  (19H5), 
!  eo.  63  FERC  1 61.155-{1«93). 
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[Docket  No.  CP95-1 58-000,  et  a!.] 

Williams  Natural  Gas  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

January  23.  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Williams  Natural  Gas  Company 

(Docket  No.  CP95-15B-O001 

Take  notice  that  on  January  17.  1995. 
Williams  Natural  Gas  Companv  (WNG), 
Post  Office  Box  3288.  TuLsa,  Oklahoma 
74101.  filed  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
an  order  permitting  the  abandonment  bv 
sale  of  WNG's  Humphrey's  gathering 
system  located  in  Hemphill  County. 
Texas  to  GPM  Gas  Corporation  (GPM). 
a  local  producer,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 


WNG  states  that  it  will  convey 
approximately  15.1  miles  of  4-inch.  6- 
inch,  8-inch.  12-inch  and  16-inch 
gathering  lines,  associated  meter  runs, 
meters  and  a  660  horsepower 
compressor  station.  WNG  .states  that 
there  are  currently  two  gas  purchase 
contracts  in  the  Humphrey's  fi«ld  which 
WNG  has  been  unable  to  terminate. 
WNG  asserts  that  there  has  been  no  gas 
flow  on  these  contracts  for  some  time 
and  the  meters  associated  with  both 
contracts  have  been  blinded. 
Additionally,  WNG  claims  that  it  has 
made  numerous  telephone  calls  as  well 
as  written  contact  in  its  attempt  to 
secure  abandonment  authorization  from 
the  producers.  WNG  states  that  it 
believes  that  one  of  the  producers  is 
delivering  gas  to  another  pipeline 
company  and  the  other  producer  has 
plugged  and  abandoned  the  well  which 
is  connected  to  WNG's  gathering 
sy.stem.  Therefore.  WNG  asks  that  the 
Commission  grant  the  abandonment  of 
the  gas  purchase  contracts  and  approve 
the  abandonment  of  the  gathering 
system. 

"  WNG  also  states  that  GPM  has  agreed 
to  continue  to  provide  service  to  the 
only  right-of-way  customer  located  in 
the  gathering  system.  Further,  WNG 
states  that  the  service  w-ill  be  provided 
pursuant  to  the  terms  and  conditions  of 
a  right-of-way  agreement  between  the 
customer  and  WNG.  WNG  requests  that 
the  Commission  approve  the 
abandonment  by  assignment  of  this 
right-of-way  customer. 

WNG  states  that  GPM  purchases  all  of 
the  wellhead  volumes  in  the 
Humphrey's  gathering  area,  and 
therefore  does  not  believe  that  a  Section 
4  filing  is  required  to  terminate  the 
gathering  service.  Additionally.  WNG 
does  not  believe  that  a  default  contract 
is  needed  since  there  are  no  other 
shippers  involved. 

WNG  indicates  that  it  will  sell  the 
facilities  to  GPM  for  a  base  price  of 
$412.000— twenty  percent  of  the 
purchase  price.  $82,400.  is  to  be  paid 
within  seventy-two  hours  of  execution 
of  the  Sales  Agreement  and  the  balance 
of  the  purchase  price.  $329,600.  is  to  be 
paid  at  closing— plus  an  additional  t 

amount  equal  to  three  percent  per  | 

annum  on  the  unpaid  balance  of  the        j 
purchase  price,  $329,600.  as  measured     j 
from  the  effective  date  until  the  closing 
date.  ' 

Comment  date:  February  13.  1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Pontchartrain  Natural  Gas  System 

IDockot  No.  CP95-15*-O00| 

Take  notice  that  on  January  17.  1995. 
Pontchartrain  Natural  Gas  System 
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(Ponf(.hartrain),  1600  Smith  Street,  Suite 
4775,  Houston,  Texas  77002,  filed  in 
Do<:ket  No.  CP95-1 59-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  an  exchange 
service  with  ANR  Pipeline  Company 
(ANR).  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Pontchartrain*  states  that  it  was 
authorized  to  exchange  natural  gas  with 
ANR  by  order  issued  May  3, 1968,  in 
Docket' No.  CP68-203.  Pontchartrain 
further  states  that  the  exchange 
agreement  provides  for  termination  by 
either  party  on  six  months  written 
notice.  Pontchartrain  asserts  that  by 
letter  dated  September  23,  1993.  ANR 
provided  written  notice  to  Pontchartrain 
that  it  would  terminate  the  service 
effective  March  31. 1994.  Pontchartrain 
further  state.s  that,  beginning  April  1. 
1994.  the  exchange  service  will  be 
superseded  with  a  transportation  service 
pursuant  to  ANR's  Rate  Schedule  FTS- 
1.  Pontchartrain  does  not  propose  to 
abandon  any  facilities. 

Comment  date:  February  13. 1995.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Havre  Pipeline  Company,  LLC 

I  Docket  No.  CP95-162-0OOI 

Take  notice  that  on  January  18,  1995, 
Havre  Pipeline  Company,  LLC  (Havre), 
410  17th  Street,  Suite  1400.  Denver, 
Colorado  80802,  filed  a  petition 
pursuant  to  Section  l(b)of  the  Natural 
Gas  Act  (NGA),  15  U.S.C.  §  717(b). 
Sei;tion  2(16)  of  the  Natural  Gas  Policy 
Aci  of  1978. 15  U.S.C.  §  3301(16).  and 
Rule  207  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.207),  for  a  declaratory  order 
exempting  facilities  to  be  purchased 
from  Northern  Natural  Gas  Company 
(Northern)  from  Commission  regulation 
under  the  NGA,  and  for  a  determination 
that  Havre  will  be  an  intrastate  pipeline 
within  the  meaning  of  NGPA  Section 
2(16),  all  as  more  fully  set  forth  in  the 
amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Havre  intends  to 
purcha.se  from  Northern  pipeline, 
compression,  and  appurtenant  facilities 
located  in  Blaine,  Chouteau,  and  Hill 
Counties,  Montana.  Havre  slates  that  a 
significant  amount  of  the  facilities  to  be 
acquired  are  low-pressure,  small 
diameter  lines  used  to  gather  Montana 
gas  production.  In  addition,  Havfe  states 


'  I'onlchanrain  asserts  that  il  is;i  "llin.'hiiw" 
naftiral  gas  pipeline  company  »h.it  opwafes  wholly 
within  ineSuteo(I.ouc;iana. 


that  the  facilities  to  be  acquired  include 
three  compre.ssor  stations  and  large 
diameter,  higher  pressure  pipelines, 
whose  primary  function  is  to  transport 
Montana  gas  after  it  is  gathered.  Havre 
states  that  it  will  be  a  gatherer  and 
transporter  of  natural  gas.  and  will 
operate  the  facilities  to  be  acquired  from 
Northern  to  serve  intrastate  shippers  in 
Montana  and  those  shippers  that  request 
interstate  transportation  services 
pursuant  to  NGPA  Section  311. 

Comment  date:  February  13. 1995.  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

4.  National  Fuel  Gas  Supply 
Coq>oration 

IDocket  No.  CP95-163-O00I 

Take  notice  that  on  January  19. 1995. 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafavette  .Square,  Buffalo, 
New  York  14203,  filed  in  Docket  No. 
CP95-1 63-000  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  constnict 
and  operate  a  sales  tap  to  render  .service 
to  a  new  residential  customer  of 
National  Fuel  Gas  Distribution 
Corporation  (Distribution)  under 
National's  blanket  certifioste  issued  m 
Docket  No.  CP83-4-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

National  proposes  to  construct  and 
operate  a  new  residential  sales  tap  in 
Jefferson  County,  Pennsylvania. 
National  states  that  the  total  estimated 
deliveries  for  the  sales  tap  will  be  150 
Mcf  annually. 

National  estimates  the  cost  of 
constructing  the  sales  tap  to  be  $1,.500, 
which  will  be  reimbursed  by 
Distribution. 

Comment  date:  March  9, 1995.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Equitrans,  Inc. 

I  Docket  No.  CP95-lB4-«K)0l 

Take  notice  that  on  January  19,  1995, 
Equitrans,  Inc.  (Equitrans),  3500  Park 
Lane,  Pittsburgh,  Pennsylvania  15275, 
filed  in  Docket  No.  CP95-1 64-000  a 
request  pursuant  to  §§  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gis  Act 
(18  CFR  157.205,^57.212)  for 
authorization  to  con.struct  a  new 
.  delivery  point  under  Equitrans's  blanket 
certificate  i.ssued  in  Docket  No.  CP83- 
508-000  pursuant  to  SecJion  7  of  the 
Natural  Gas  Act,  all  as  more  hillv  set 


forth  in  the  request  that  is  on  file  with 
the  Commi.s.sion  and  open  to  public 
inspection. 

Equitrans  proposes  to  construct  and 
operate  a  new  delivery  tap  on  Equitrans' 
line  F-119  in  the-City  of  Waynesburg, 
Pennsylvania,  to  provide  gas 
transportation  service  to  Equitable  Gas 
Company,  a  division  of  Equitable 
Resources,  Inc.  (Equitable).  Equitrans 
states  that  the  tap  would  permit 
Equitable  to  provide  retail  gas  service  to 
Jeffrey  and  Kimberly  Tennant.  Equitrans 
projects  the  quantity  of  gas  to  bo 
delivered  through  the  delivery  tap 
would  be  approximately  1  Mcf  on  a 
peak  day.  Equitrans  would  tran.sport  tbii 
gas  under  its  Rate  ScJiedule  FTS  and 
«;harge  Equitable  the  applicable  rote 
contained  in  Equitrans's  tariff  on  file 
with  the  Commission. 

Comment  date:  March  9, 1995,  in 
accordance  with  Standard  ParagrdphG 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  he  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commis-sion's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  aci:ordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subjeii  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
he  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenieni>» 
and  necessity.  If  a  motion  for  leave  to 
inter\'ene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required  further 
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natice  of  such  hearing  will  be  duly 
g  yen. 

Under  the  procedure  herein  provided 
fdf,  unless  otherwise  advised,  it  will  be 
u  ninecessary  for  applicant  to  appear  or 
b)  represented  at  the  hearing. 

G.  Any  person  or  the  Commi.ssion's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
fife  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  [157.205  of  the  Regulations  under  the 
Nlatural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
tiine  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
fdr  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Sf^crelary. 

jFK  Doc.  95-2050  Filed  1-26-95:  8:45  ami 
BliUNG  CODE  S717-01-P 

-U 

[Project  Nos.  2404  and  2419) 

Thunder  Bay  Power  Company; 
Proposed  Restricted  Service  List  for  a 
Programmatic  Agreement  for 
Managing  Properties  Included  in  or 
Eligible  for  Inclusion  in  the  National 
Register  of  Historic  Places 

JaAliary  23,  1995. 

Rule  2010  of  the  Commission  s  Rules 
of|Practice  and  Procedure  provides  that, 
to'eliminate  unnecessary  expense  or 
improve  administrative  efficiency,  the 
Secretary  may  establish  a  restricted 
service  list  for  a  particular  pha.se  or 
issue  in  a  proceeding.'  The  restricted 
service  list  should  contain  the  names  of 
persons  on  the  service  list  who,  in  the 
judgment  of  the  decisional  authority 
establishing  the  list,  are  active 
participants  with  respect  to  the  phase  or 
issue  in  the  proceeding  for  which  the 
list  is  established. 

The  Commission  is  consulting  with 
the  Michigan  State  Historic  Preservation 
Omcer  (hereinafter,  SHPO)  and  the 
Advisory  Council  on  Historic 
Preservation  (hereinafter,  Council) 
pursuant  to  36  CFR  800.13  of  the 
Council's  regulations  implementing 
Section  106  of  the  National  Historic 
Preservation  Act,  as  amended.  (16 
U  S.C.  470f).  to  prepare  a  programmatic 
agreement  for  managing  properties 
included  in.  or  eligible  for  inclusion  in. 


IpCKR  385.2010  (1992). 


the  National  Register  of  Hi.storic  Places 
at  Project  Nos.  2404  and  2419. 

The  programmatic  agreement,  upon 
approval  by  the  Commission,  the  SHPO. 
and  the  Council,  would  .satisfy  the 
Commission's  Section  106 
responsibilities  for  all  individual 
undertakings  t:arried  out  "in  accordance 
with  the  agreement  until  the  agreement 
e.xpires  or  is  terminated  (36  CFR 
800.13|el).  The  Commission's  Section 
106  requirements  for  the  above  project 
would  be  fulfilled  through  one 
programmatic  agreement  for  comments 
under  Section  106. 

Thunder  Bay  Power  Company,  as  a 
f»rospective  licensee  for  the  projects,  is 
being  asked  to  participate  in  the 
consultation  and  is  being  invited  to  sign 
as  a  concurring  party  to  the 
programmatic  agreement. 

For  purposes  of  commenting  on  the 
programmatic  agreement  we  propose  to 
restrict  t.he  ser\'ice  list  of  Project  Nos. 
2404  and  2419  as  follows: 

Mr.  Roger  Steed.  President.  Thunder 
Bay  Power  Company.  10850,  Traverse 
Highway,  #1101,  Traverse  City,  MI 
49684. 

Ms.  Kathryn  B.  Eckert,  Michigan  State 
Historic  Preservation  Officer, 
Michigan  Bureau  of  History, 
Department  of  the  State,  208  North 
Capitol  Avenue,  Lansing,  MI  48918. 

Advisory  Council  on  Historic 
Preservation,  Eastern  Office  of  Project 
Review,  The  Old  Pose  Office 
Building,  Suite  809.  1100 
Pennsylvania  Avenue,  N\V.. 
Washington,  DC  20004. 

Any  person  on  the  official  service  list 
for  the  above-captioned  proceedings 
may  request  inclusion  on  the  restricted 
service  li.st,  or  may  request  that  a 
restricted  service  list  not  be  e.stablished. 
by  filing  a  motion  to  that  effect  within 
15  days  of  this  notice  date.  An  original 
and  8  copies  of  any  such  motion  must 
be  field  with  the  Secretary  of 
Commission  (825  N.  Capitol  St.,  NE, 
Washington,  D.C.  20426)  and  must  be 
served  on  each  person  whose  name 
appears  on  the  official  service  list.  If  no 
such  motions  are  filed,  the  restricted 
service  list  will  be  effective  at  the  end 
of  the  15  day  period.  Otherwise,  a 
further  notice  will  be  issued  ruling  on 
the  motion. 
Lois  D.  Cashell, 
Secretary. 

jFK  Doc.  95-2020  Filed  l-2t)-95:  8:45  anij 
BILUNG  CODE  6717-01-M 


[Docket  No.  CP95-1 18-000] 

East  Tennessee  Natural  Gas  Company; 
Technical  Conference 

January  2:t.  1995. 

A  te<;hnical  conference  will  be  held  to 
discuss  issues  raised  in  the  above- 
captioned  proceeding  on  Wednesday, 
February  22,  1995,  at  9:30  a.m.,  in  Room 
2402-A  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  825  N. 
Capitol  Street,  N.E.,  Washington,  DC. 
20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend.  However, 
attendance  does  not  confer  party  status. 

For  additional  information,  contact 
Timothy  W.  Gordon  at  (202)  208-2265. 
Lois  D.  Cashell, 
Secretary. 
IFK  D('k:  95-2019  Filed  l-2(i-95:  8:45  ami 

BILLING  CODE  6717-01-M 


JMI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-FRL-4719-7] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  December  26.  1994  Through 
December  30,  1994  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10,  1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-AFS-G65060-TX  Rating 
LO.  Texas  National  Forests  and 
Grasslands  Revised  Land  and  Resource 
Management  Plan,  Implementation, 
several  counties,  TX. 

Summary:  EPA  expressed  lack  of 
objections  with  the  preferred  alternative 
in  the  draft  EIS. 

ERP  No.  D-COE-K35036-CA  Rating 
EC2,  Montezuma  Wetlands  Project.  Use 
of  Cover  and  Non-cover  Dredged 
Materials  to  restore  Wetland. 
Implementation,  Conditional-Use-      ~ 
Permit.  NPDES  and  COE  Section  10  and 
404  Permit,  Suisum  Marsh  in 
Collinsville,  Solano  County.  CA. 

Summary:  EPA  supported  the 
proposed  project,  but  expressed 
environmental  concern  over  the  lack  of 
information  regarding  the  practicability 


5388 


Federal  Register  /  Vol.  60,  No.  18  /  Friday,  January  27.  1995  /  Notices 


(including  availability)  of  the  off-site 
alternatives;  the  lack  of  a  Clean  Water 
Act  Section  404  (b)  (1)  evaluation:  and 
the  inadequacy  of  the  discussion 
regarding  proposed  monitoring  and 
mitigation  measures. 

ERP  No.  DS-GSA-L81009-VVA  Rating 
LO,  Seattle  Federal  Courthouse  Building 
(Project  #ZWA  81061),  Implementation, 
Site  Selection.  Construction  and 
Operation,  Additional  Information,  King 
County,  WA. 

Summary':  EPA  had  no  objection  with 
tlie  proposed  action  as  this  document 
effectively  addres.sed  EPA's  previous 
concerns. 

Final  EISs 

ERP  No.  F-BLM-L65175-OR.  Coos 
Bay  District  Resource  Management  Plan. 
Implementation,  Coos  Bay  District, 
Coos,  Curry  and  Douglas  Counties.  OR. 

Summary:  EPA  had  no  objection  to 
the  action  as  proposed.  The  final  EIS 
adequately  addressed  previous 
L'nvironmental  concerns  raised  by  EPA. 

ERP  No.  F-BLM-L65177-OR. 
Medford  District  Resource  Management 
Plan,  Implementation,  Medford  District, 
Douglas,  Jackson ,  Coos  and  Currj-,  OR. 

Summary:  EPA  had  no  objection  to 
the  action  as  proposed.  The  final  EIS 
adequately  addressed  previous 
environmental  concerns  raised  by  EPA. 

ERP  No.  F-COE-C36070-PR,  Rio 
(iuanajibo  River  Basin  Flood  Protection 
Project,  Implementation  and  NPDES 
Permit,  Mayaguez  and  San  German,  PR. 

Summary:  EPA  does  not  obje<;t  to 
implementation  of  the  preferred 
alternative  for  this  project.  However, 
EPA  requested  that  additional  wetlands 
minimization  efforts  be  addressed  prior 
to  the  issuance  of  the  Record  of 
IX'cision. 

ERl'  V'o.  F-FHVV-C401.n-NY.  I.ong 
Island  Expressway  (I-49.'i}/Seaford — 
Oyster  Bay  Expressway  (NY-13.5) 
Interchange  Project,  Improvements 
between  Exit  43  South  Oy.ster  Bay  Road 
to  Exit  46  Sunnyside  Boulevard, 
Funding  and  NPDES  Permit,  Town  of 
Oyster  Bay.  Nassau  County,  NY. 

Sujn/nor}'.- EPA  does  not  anticipate 
that  the  proposed  project  will  result  in 
significant  adverse  environmental 
impacts.  Accordingly,  EPA  had  no 
objections  to  the  implementation  of  the 
proposed  project.  The  final  EIS  for  the 
LIE/SOBE  project  addressed  the 
(  oncerns  EPA  identified  in  its  review  of 
the  draft  EIS. 

ERP  No.  F-NPS-L70012-ID.  City  of 
Rocks  National  Reserve,  Comprehensive 
Management  Plan  and  Development 
Concept  Plan.  Implementation,  Cassia 
County,  ID. 


Summary:  EPA  had  no  objection  to 
the  preferred  alternative  as  described  in 
the  EIS. 

ERP  No.  F-SCS-D36n2-\W,  North 
Fork  Hughes  River  Watershed  Plan, 
Installation  of  a  Multi-purpose  Roller 
Compacted  Concrete  Dam, 
Implementation  and  Funding,  Flood 
Protection  and  COE  Section  404 
Permits,  Ritchie  County,  WV. 

Summary:  EPA  continued  to  have 
environmental  objections  with  the 
permanent  inundation  of  8.1  miles  of 
high  quality  aquatic  habitat  and  .305 
acres  of  terrestrial  habitat.  Because  the 
EIS  remains  inadequate,  EPA 
recommended  that  a  Revised  Draft  or 
Supplemental  Draft  EIS  be  prepared. 

ERP  No.  F-USN-K11055-CA. 
Lemoore  Naval  Air  Station  Realignment, 
Relocation  of  98  Military  Construction 
Projects  from  Miramar  Naval  Air 
Station,  Implementation,  Lemoore 
County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  and 
recommended  that  the  Navy  amend  the 
cumulative  impact  section  and  present 
the  expanded  analysis  in  the  Record  of 
Decision. 

ERP  No.  FS-SFW-A64056-OO. 
Programmatic  ELS.  Federal  Aid  in  Sports 
Fish  and  Wildlife  Restoration  Programs 
Operation  and  Management,  Updated 
Information.  Implementation  and 
Funding. 

Summary:  EPA  had  no  objections  to 
the  program. 

Datnd:  Fanuary  24,  1995. 
William  D.  Dickerson, 

Director.  Federal  Agency  Liaison  Division. 

Office  of  Federal  Activities. 

|FR  D()( .  9,5-2()8fi  Filed  1-26-9.^;  8:45  .iml 

BILUNG  CODE  65C0-&0-U 


(ER-FRL-4719-6] 

Environmental  Impact  Stalenfients; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
260-5076  OR  (202)  260-5075. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  January  16, 
1995  Through  January  20,  1995 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  950016.  DRAFT  EIS.  AFS,  UT, 
Blanchett  Park  Dam  and  Irrigation 
Reservoir,  Construction  and 
Operation.  Uintah  Water  Conservancy 
District  (UVVCD),  Special-Use-Permit 
and  COE  Section  404  Permit,  Ashley 
National  Forest,  Vernal  Ranger 
District,  Uintah  County,  UT,  Due: 
March  13,  1995,  Contact:  Roland 
Leihv  (801)  781-5140. 


EIS  No.  950017,  DRAFT  EIS.  NPS.  TN, 
Foothills  Parkway  Section  8D, 
Construction,  between  Wear  Valley 
Road  (US  321)  and  Gatlinburg  Pigeon 
Forge  Spur  (US  441/321),  Right-of- 
Way  and  COE  Section  404  Permits, 
Great  Smoky  Mountain  National  Park,  . 
Blount,  Sevier  and  Cocke  Counties. 
TN.  Due:  March  17, 1995,  Contact: 
Tom  Brown  (404)  331-2608. 
EIS  No.  950018,  DRAFT  EIS,  BLM,  WY, 
Kenetech/PacifiCorp  Windpower 
Development  Project,  Construction  of 
500-M\V  Windplant  and  230-kV 
Transmission  Line  between  Ariington 
and  Hanna  Right-Use-Way  Grant,  COE 
Section  404  Permit  and  Special-Use- 
Permit,  Carbon  County.  WY,  Due: 
March  27,  1995,  Contact:  Walter  E. 
George (307) 324-7171. 
EIS  No.  950019,  FINAL  EIS.  FHW,  NC. 
US  421  Transportation  Improvement 
just  west  of  the  South  Fork  New  River 
to  NC-1361  east  of  the  Town  of  Deep 
Gap,  Funding.  Land  Transfer  and  COE 
Section  404  Permit(s),  Watauga 
Countv,  NC,  Due:  February  27,  1995. 
Contact:  Nicholas  L.  Graf  (919)  856- 
4346. 
EIS  No.  950020,  DRAFT  SUPPLEMENT, 
FHW,  WV.  OH,  Appalachian  Corridor 
D  Construction,  Ohio  River  to  1-77, 
Updated  Information  concerning  the 
completion  of  Corridor  D  "Missing 
Link",  from  US  50  in  Belpre.  OH  to 
the  Interchange  east  of  Parkersburg, 
WV,  US  Coast  Guard  Bridge,  COE 
Section  404  and  NPDES  Permits,  WV 
and  OH.  Due:  March  31,  1995, 
Contact:  Bobby  Blackmon  (304)  558- 
3093. 
EIS  No.  950021.  DRAFT  EIS,  FHW.  CA. 
Alameda  Railroad  Corridor 
Consolidated  Project.  Construction 
from  Downtown  Los  Angeles  lb  the 
Badger  Avenue  Bridge/CA-91, 
Funding,  COE  Section  404  Permit  and 
ICC  Approval,  Los  Angeles  County. 
CA,  Due:  March  13,  1995,  Contact: 
William  Gelston  (202)  366-0354. 
EIS  No.  950022.  DRAFT  EIS,  FRC,  VA, 
Gaston  and  Roanoke  Rapids  Proje<:t 
(FERC-No.  2009-003),  Nonpoint  Use 
of  Project  Lands  and  Water  for  the 
City  of  Virginia  Beach  Water  Supply 
Project.  License  Issuance,  Brunswick 
Countv.  VA.  Due:  March  13,  1995, 
Contact:  Steve  Edmondson  (202)  219- 
2653. 
LIS  No.  950023,  DRAFT  EIS,  BLM,  WY, 
Greater  Wamsutter  Area  n  Natural  Gas 
Development  Project,  Approv.ils  and 
Permits  Issuance,  Carbon  and 
Sweetwater  Counties,  WY,  Due: 
March  27, 1995.  Contact:  John  Spehar 
(307)324-7171. 
EIS  No.  950024.  DRAFT  EIS.  DOF>.  SC. 
Savannah  River  Site  Waste 
Management  Facilities, 
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Irnplementation,  Aiken,  Allendale 
a(nd  Barnwell  Counties.  SC,  Due: 
Mart;b  13. 1995,  Contact:  Yardena 
^i^ansoo^  (202)  586-9326. 


EI^  No.  9 
^dopti 


Aniended  Notices 

950013,  FINAL  EIS,  DOE.  CA. 

tion  Southeast  Regional 
Wastewater  Treatment  Plant  and 
a<!ysers  Effluent  Pipeline  Injection 
fjcoject,  Improvements  Funding.  COE 
Section  404  Permit  and  NPDES 
Hermit,  City  of  Clearlake,  Lake 
uounty,  CA,  Contact:  Teresa  Perkins 
(208) 526-1483. 

Hiil)lished  PR  01-20-95  QimHtiim  of  tlir 
.Agijncy  Qmtact  Person  Name  and  Tclcphom: 
Number. 

n.itf(i:  January  24.  199.=j. 
William  D.  Dicker-son, 
nir^tor.  Federal  Agency  Liais/w  Divisii'ii 
Off  ce  of  Federal  Activities. 
IFK  Doc.  9,5-2087  Filed  l-2fi-95:  8:45  anij 

BILUNG  CODE  SMO-MMJ 


Ef[-F! 


(EFKRL-4719-6] 

] 

Joint  Water  Pollution  Control  Plant, 
Upgrade  to  Full  Secondary  Treatment; 
Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 

AGENCY:  U.S.  Environmental  Protectioii 
Agjificy  (EPA). 

ACTION:  Notice  of  intent  to  prepare  a 
draft  environmental  impaci  statement 
(DEIS)  for  the  upgrade  to  full  secondar\ 
treatment  for  the  Joint  Water  Pollution 
Coiitrol  Plant  located  in  Car.son, 
California. 


PURPOSE:  To  fulfil]  the  requirements  of 
Se(.:tion  102(2)(c)  of  tlie  National 
En\|ironmental  Policy  Act,  EPA  has 
identified  the  need  to  prepare  a  DEIS 
and  therefore  issues  this  Notice  of  Intent 
punsuant  to  40  CFR  1501.7. 
FOR  FURTHER  INFORMATION  AND  TO  BE 
PLACED  ON  THE  PROJECT  MAILING  LIST 
CONTACT:  Ms.  Elizabeth  Borowiec.  Water 
.Management  Division,  U.S. 
Enviironmental  Protection  Agency. 
Rc^on  IX,  75  Hawthorne  Street.  San 
Fra|M;isco,  CA,  94105.  Telephone:  (415) 
744pl94H 

.S(i;;i;/ian':  Description  of  proposed 
actinn. 

Need  for  Action 

In  January,  1992.  EPA  and  California 
Regional  Water  Quality  Control  Board 
file^l  suit  against  the  Districts  under 
Section  309  of  the  Clean  Water  Act  to 
(:on)ply  with  full  secondary  treatment  at 
the  JWPCP.  A  Consent  Decree  was 
negotiated  between  the  Districts,  the 
United  States,  the  Natural  Resources 
I^jfence  Council,  and  Heal  the  Bay  to 


rntxit  this  requirement  by  December  31 . 
2002.  The  Districts  have  prepared  the 
Joint  Outfall  System  2010  Master 
Facilities  Plan  which  addres.ses  the  need 
to  provide  full  secondary  treatment,  as 
well  as  the  long-term  need  for 
wastewater  treatment,  reuse,  and 
disposal  through  the  year  2010.  In 
addition,  the  Districts  have  complettKl  a 
draft  program  environnjpntal  impact 
report  (EIR)  tliat  analyzes  the  impacts  of 
the  2010  Plan  as  required  by  the 
California  Environmental  Quality  Act 
(CEQA).  The  draft  EIR  was  circulated  for 
public  review  on  November  14,  1994. 
The  cojnment  period  for  the  draft  EIR 
concluded  on  January  17. 1995.  FinalK , 
unlike  most  EIRs.  the  Districts  have 
initiated  a  consultation  and  review- 
process  with  federal  agencies  on  this 
draft  EIR.  which  is  similar  to  the  proc^-ss 
required  under  the  National 
Environmental  Policy  Act  (NEPA).  This 
process  was  launched  pursuant  to 
requirements  of  the  State  Water 
Itesources  Control  Boards  State 
Revolving  Fund  (SRF)  loan  program. 
EPA  intends  to  award  dire<:t  grant 
funds  to  the  County  Sanitation  Di.stri(±s 
of  Los  Angeles  County  (Districts) 
provided  under  the  1995 
Appropriations  Act  (Public  Law  103- 
327).  The  purpose  of  the  grant  is  for  the 
planning,  design,  and  construction  of 
wastewater  treatment  facilities  to 
upgrade  the  Joint  Water  Pollution 
C:ontrol  Plant  (JWPCP)  in  the  City  of 
Carson.  California  to  400  million  gallons 
per  day  (mgd)  of  secondary  ire.atment 
capacity. 

Alternatives 

Alternatives  to  the  proposed  action 
anticipated  to  be  analyzed  in  the  DEIS 
consist  of: 

•  those  .Tiiematives  analyzed  in  the 
draft  program  EIR.  which  include 
upgrading  the  JWPCP  to  either  400  mgd 
or  350  mgd  of  secondary-  treatment 
capacity:  and 

•  the  No- Action  Alternative,  where 
no  new  facilities  would  be  funded  by 
EP.A  to  upgrade  the  level  of  treatment  at 
the  JWPCP. 

Scoping 

The  focus  of  the  DEIS  will  be  on  the 
construction  and  operation  of  the 
secondary  treatment  and  related  solids 
proce.ssing  facilities  at  the  JAVPCP.  EPA 
Region  IX  invites  comments  on  the 
proposed  action  and  alternatives  to  the 
proposed  action.  A  separate  EIS  scoping 
meeting  is  not  planned  at  this  time 
because  of  the  extensive  scoping  pro<:ess 
already  undertaken  by  the  Distri<;ts 
during  preparation  of  the  draft  EIR. 
However,  public  comments  will  be 
accepted  after  the  release  of  the  DEIS. 


For  additional  inforniati<m.  contact  the 
person  indicated  above. 

Estimated  Date  oTDEIS  Release 

Spring  of  1995. 

Hesix)[isible  Official:  John  Wi.se. 
Deputy  Regional  Administrator. 

Dated:  Uinuary  24. 1995. 
Richard  E.  Sanderson, 
Director.  Office  of  Federal  Adivites. 
jFR  D(k;.  95-21 13  Filed  1-2B-95:  8:45  ami 

BILUNG  CODE  6S60-60-P 


(ER-FRL-4719-4] 

Designation  of  Ocean  Dredoed  Material 
Disposal  Site  (ODMDS)  Offshore  Port 
Everglades,  FL;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

AGENCY:  U.S.  Environmental  Protei:linn 
AgeiK  y  (EPA)  Region  IV. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  the  final  designation  of  an  ODMDS 
offshore  Port  Everglades.  Florida. 

PURPOSE:  The  U.S.  EPA,  Region  IV.  in 
accordance  with  Section  102(2)(<.)  of  tlu- 
National  Environmental  Polit;y  Act 
(NEP.A)  and  in  cooperation  with  the 
U.S.  .'Krmy  Corps  of  Engineers. 
Jacksonville  District,  will  pn;pare  a 
Draft  EIS  on  the  designation  of  an 
ODMDS  offshore  Port  Everglades. 
Florida.  An  EIS  is  needed  to  provide  the 
information  net:essary  to  designate  an 
ODMDS.  This  Notice  of  Intent  is  issued 
Pursuant  to  Section  102  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  of  1972,  and  40  CFR  Part  228 
(Criteria  for  the  Managemeiit  of  Dispovil 
Sites  for  Ocean  Dumping). 
FOR  FURTHER  INFORMATION  AND  TO  BE 
PLACED  ON  THE  PROJECT  MAILING  LIST 
CONTACT:  Mr.  Christopher  M(..\i:!iur. 
U.S.  Environmental  Protection  .\gencv. 
Region  IV.  345  Courtland  St.  NE. 
Atlanta.  Georgia  30365.  phone  404-347- 
1740  ext.  4289  or  Mr.  Rea  Boothby.  I'.S. 
Army  Corps  of  Engineers.  Jacksonville 
Di.strict.  Planning  Division.  P.O.  Box 
4970.  Jacksonville.  Florida  322.32-00 i«i. 
phone  904-232-3453. 
SUMMARY:  The  entrance  channel  and 
turning  basin  of  Port  Everglades  mus( 
receive  periodic  maintenance  dredging 
to  en.sure  safe  navigation.  The  dredged 
material  has  been  disposed  of  at  the 
existing  interim  ODMDS  for  Port 
Everglades  in  the  past.  Designation  nl ;. 
Port  Everglades  ODMDS  is  being 
evaluated  to  determine  the  most  feasible 
and  environmentally  acceptable  ocean 
disposal  site  for  anticipated  future 
dredging. 

NEED  FOR  ACTION:  The  Corps  of 
Enginet^rs.  Jacksonville  District,  has 
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requested  that  EPA  designate  an 
ODMDS  offshore  Port  Everglades. 
Florida  for  the  disposal  of  dredged 
material  from  the  Port  Everglades  area 
when  ocean  disposal  is  the  preferred 
disposal  alternative.  An  EIS  is  required 
to  provide  the  necessary  information  to 
evaluate  alternatives  and  designate  the 
preferred  ODMDS. 

Alternatives 

1.  No  action.  The  no  action  alternative 
is  defined  as  not  designating  an  ocean 
disposal  site. 

2.  Alternative  disposal  sites  in  the 
nearshore.  and  shelf  break  regions. 

Scoping 

A  scoping  meeting  is  not 
contemplated.  Scoping  will  be 
accomplished  through  contact  with 
affected  Federal,  State  and  local 
agencies,  and  with  anticipated 
interested  parties. 

Estimated  Date  of  Release 

The  Draft  EIS  will  be  made  available 
in  January  1997. 

Responsible  Official 

John  H.  Hankinson,  Jr..  Regional 
Administer,  Region  IV. 
Richard  E.  Sanderson, 
Director,  Office  of  Federal  Activities. 
|FR  Doc.  95-2088  Filed  1-2&-95;  8:45  ami 

BILUNG  CODE  66eO-S0-P 

[FRL-5144-6] 

State  Program  Requirements; 
Application  to  Administer  the  National 
Pollutant  Discharge  Elimination 
System  (NPDES)  Program;  Florida 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Public  notice  of  application  for 

NPDES  program  approval. 

SUMMARY:  The  State  of  Florida  has 
submitted  a  request  to  the 
Environmental  Protection  Agency  (EPA) 
for  approval  to  administer  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  program  for  regulating 
discharges  of  pollutants  into  waters  of 
the  State  of  Florida.  The  NPDES 
program  would  be  administered  by  the 
Florida  Department  of  Environmental 
Protection  (FDEP).  FDEP  has  requested 
a  phased  NPDES  program  encompassing 
permitting  for:  (1)  Domestic  discharges; 
(2)  industrial  discharges,  including 
those  which  also  have  storm  water 
discharges;  and  (3)  pretreatment.  Storm 
water  discharges  from  municipal 
separate  storm  sewer  systems  (MS4's), 
individual  storm  water-only  discharges, 
storm  water  general  permits,  and  federal 


facility  dischargers  are  to  be  phased  in 
by  the  year  2000  for  administration  by 
the  State.  This  notice  provides  for 
public  hearing  and  a  comment  period 
on  Florida's  request.  Under  EPA 
regulations.  Regional  Administrators 
will  approve  or  disapprove  this  request 
after  taking  into  consideration  all 
comments  received. 
DATES:  Comments  must  be  received  on 
or  before  March  13. 1995.  Public 
hearings  have  been  scheduled  for: 
March  7, 1995, 10  a.m.-l  p.m.  and  7 
p.m.-lO  p.m..  Civic  Convention 
Center,  9800  International  Drive, 
Orlando,  Florida  32819,  Orange 
County 
March  9,  1995, 10  a.m.-l  p.m.  and  7 
p.m.-lO  p.m.,  Leon  County  Civic 
Center,  505  W.  Pensacola  Street, 
Tallahassee,  Florida  32301,  Leon 
County 

Part  or  all  of  the  submittal  (which 
comprises  approximately  1500  pages) 
may  be  copied  at  any  FDEP  office,  or 
EPA  office  in  Atlanta,  at  a  minimal  cost 
per  page.  A  copy  of  the  entire  submittal 
may  be  obtained  from  the  FDEP  office 
in  Tallahassee  for  a  fee. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Dee  Stewart,  Environmental  Engineer, 
Permits  Section,  U.S.  EPA  Region  IV, 
345  Courtland  Street,  NE.,  Atlanta, 
Georgia,  30365,  404/347-3012,  ext. 
2928,  or  Mr.  Daryll  Joyner,  FDEP,  Suite 
202,  Twin  Towers  Office  Building,  2600 
Blair  Stone  Road,  Tallahassee,  Florida, 
32301,  904/488-4520. 
SUPPLEMENTARY  INFORMATION:  Section 
402  of  the  Federal  Clean  Water  Act  (Act) 
created  the  NPDES  program  under 
which  the  Administrator  of  the  United 
States  Environmental  Protection  Agency 
(EPA)  may  issue  permits  for  the 
discharge  of  pollutants  into  waters  of 
the  United  States  under  conditions 
required  by  the  Act.  The  Act  also 
provides  that  a  State  may  be  authorized 
to  administer  the  NPDES  program  upon 
request  and  showing  that  the  State  has 
authority  and  a  program  sufficient  to 
meet  requirements  of  the  Act.  The 
Governor  of  Florida  has  requested 
NPDES  program  approval  and  on 
November  21,  1994,  submitted  a 
complete  program  description 
(including  funding,  personnel 
requirements  and  organization,  and 
enforcement  procedures),  an 
Independent  Counsel's  statement, 
copies  of  applicable  State  statutes  and 
regulations,  and  a  Memorandum  of 
Agreement  (MOA)  to  be  executed  by  the 
EPA,  Region  IV,  Regional  Administrator, 
and  the  Secretary,  FDEP.  The  EPA 
Regional  Administrator  is  required  to 
approve  the  submitted  program  within 
90  days  of  submittal  unless  it  does  not 


meet  the  requirements  of  section  402(b) 
of  the  Act  and  EPA  regulations,  which 
include,  among  other  things,  authority 
to  issue  permits  which  comply  with  the 
Act,  authority  to  impose  civil  and 
criminal  penalties  for  permit  violations, 
and  authority  to  ensure  that  the  public 
is  given  notice  and  opportunity  for  a 
hearing  on  each  proposed  NPDES 
permit  issuance.  At  the  close  of  the 
comment  period  (including  the  public 
hearing),  the  EPA  Regional 
Administrator  will  decide  to  approve  or 
disapprove  Florida's  NPDES  program.  In 
accordance  with  EPA  regulations,  EPA 
and  FDEP  have  agreed  to  extend  the 
review  period  beyond  the  ninety  (90) 
day  statutory  period  until  April  30, 
1995. 

The  decision  to  approve  or 
disapprove  Florida's  NPDES  program 
will  be  based  on  the  requirements  of 
section  402  of  the  CWA  and  40  CFR  Part 
123.  If  the  Florida  NPDES  program  is 
approved,  the  EPA  Regional 
Administrator  will  so  notify  the  State. 
Notice  will  be  published  in  the  Federal 
Register  and,  as  of  the  date  of  program 
approval,  EPA  will  suspend  issuance  of 
NPDES  permits  in  Florida,  except  for: 
federal  facilities,  municipal  separate 
storm  sewer  systems,  storm  water 
general  permits,  and  individual  storm 
water  permits,  until  FDEP  assumes 
permitting  and  enforcement  authorities 
for  these' categories  in  the  year  2000. 
The  State's  program  will  implement 
federal  law  and  operate  in  lieu  of  the 
EPA  administered  program.  However, 
EPA  will  retain  the  right  to  object  to 
NPDES  permits  proposed  to  be  issued 
by  the  FDEP.  If  the  EPA  Regional 
Administrator  disapproves  Florida's 
NPDES  program,  the  Regional 
Administrator  will  notify  the  FDEP  of 
the  reasons  for  disapproval  and  of  any 
revisions  or  modification  to  the  program 
which  are  necessary  to  obtain  approval. 

The  Florida  submittal  may  be 
reviewed  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays,  by  the  public  at  the  Florida 
FDEP  and  EPA  offices  at  the  address 
appearing  earlier  in  this  Notice  and  at 
the  following  FDEP  District  offices: 
Northwest  District  Office.  160 
Governmental  Center,  Pensacola, 
Florida,  32501-5794;  Southwest 
District,  3804  Coconut  Palm  Drive, 
Tampa,  Florida,  33619-8218;  Northeast 
District,  7825  Baymeadows  Way,  Suite 
200B,  Jacksonville,  Florida,  32256- 
7577;  Central  District,  3319  Maguire 
Blvd.,  Suite  232,  Orlando,  Florida, 
32803-3767;  South  District,  2295 
Victoria  Ave.,  Suite  364,  Fort  Myers, 
Florida,  33901,  and  the  Southeast 
District,  1900  S.  Congress  Ave.,  Suite  A. 
West  Palm  Beach,  Florida.  3340R. 
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lie  hearings  to  consider  Florida's 
re(|uest  to  administer  the  NPDES  permit 
pr<)gram  have  been  scheduled  as  shown 
at  the  beginning  of  this  Notice.  The 
Ilejaring  Panel  will  include 
representatives  of  EPA  Region  IV  and 
thji  Florida  FDEP. 

'Tie  following  are  policies  and 
procedures  which  shall  be  ob.ser\ed  at 
th(  I  public  hearings: 

,,  The  Presiding  Officer  shall  conduct 
tl»  hearing  in  a  manner  which  will 
all  ?w  all  interested  persons  wishing  to 
nn  ke  oral  statements  an  opportunity  to 
do  so;  however,  the  Presiding  Officer 
nuy  inform  attendees  of  any  time  liraiis 
during  ihe  opening  statement  of  the 
heirings. 

:ii  Any  f>erson  may  submit  wTitten 
statements  or  dcKuments  for  the  record. 

:i,  Tiio  Presiding  Officer  may.  in  his 
discretion,  exclude  oral  testimony  if 
sw:\\  testimony  is  overly  repetitious  of 
previous  testimony  or  is  not  relevant  to 
th(  decision  to  approve  or  require 
re\  i|sion  of  the  submitted  State  program. 

'!  The  trar.script  taken  at  the  hearing. 
to*:  ether  with  copies  of  all  submitted 
statement.s  and  documents,  shall 
become  a  part  of  the  record  submitted 
to  ke  Regional  Administrator. 

ii.  The  hearing  record  shall  be  left 
op  ;n  until  the  deadline  for  receipt  of 
coinnients  specified  at  the  beginning  of 
thife  Notice  to  allow  any  person  time  to 
submit  additional  written  statement  or 
to  >resent  views  or  evidence  tending  to 
rel  at  testimony  presented  at  the  public 

Hearing  statements  may  be  oral  or 
UT  tten.  Written  copies  of  oral 
sta  ements  are  urged  for  accuracy  of  the 
redord  and  for  use  of  the  Hearing  Panel 
and  other  interested  persons.  Statements 
shtiiuid  summarize  any  extensive  written 
majterials.  All  comments  received  by 
EPA  Region  IV  by  the  deadline  for 
renaipt  of  comments,  or  presented  at  the 
public  hearing,  will  be  considered  by 
EPK  before  taking  final  action  on  the 
Fidrjda  request  for  NPDES  program 
approval. 

Regulatory  Flexibility  Act 

Al^er  review  of  the  facts  pre.sented  in 
this  document.  I  hereby  certify, 
pursuant  to  the  provisions  of  5  U.S.C. 
60:  (b),  that  this  notice  of  Florida's 
application  to  administer  the  NPDES 
program  will  not  have  a  significant 
inippct  on  a  substantial  number  of  small 
envies.  The  approval  of  the  Florida 
NPpES  permit  program  would  merely 
transfer  responsibilities  for 
administration  of  the  NPDES  permit 
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program  from  Federal  to  State 

government. 

Patrick  M.  Tobin, 

Artjnt;  Regional  Adminiitraior. 

IFR  Doc.  95-1862  Filed  1-26-95:  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 
Agreement{s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  D.C.  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street.  N.W..  9Lh  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington.  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consul!  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  232-<<l  1321-003. 

Title:  Maersb'Sea-Land  Pacific 
Aj;reement. 

Parties: 

A.P.  Moller-Maersk  Line 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
revises  Article  9.3 — Duration  and 
Termination  by  reducing  the  notice 
period  required  for  withdrawal  from  thi! 
Agreement. 

Agreement  No.:  203-011487. 

Title:  The  '-sgoo"  Lines/.\PL 
Discussion  Agreement. 

Parties: 

"8900"  Lines  Agreement 

American  President  Lines.  Ltd. 

Synopsis:  The  proposed  Agreement 
permits  the  parties  to  meet,  discu.ss  their 
separate  tariffs,  rates,  service  items, 
rules  and  service  contracts  in  the  trade 
from  all  United  States  ports  and  points 
to  all  ports  and  points  in  Bahrain,  Iran, 
Iraq.  Kuwait,  Oman,  Qatar,  Saudi 
Arabia,  the  United  Arab  Emirate!s. 
Jordan  and  Yemen.  Adherence  to  any 
such  agreement  reached  is  voluntary. 

Agreement  No.:  224-200555-003. 

Title:  Jacksonville  Port  Authority/ 
Allen  Freight  Trailer  Bridge,  Inc. 
Terminal  Agreement. 

Parties: 

Jacksonville  Port  Authority 

Allen  Freight  Trailer  Bridge,  Inc. 


Synopsis:  The  proposed  amendment 
provides  for  the  annual  rate  increase  to 
the  Agreement. 

By  Order  of  the  Federal  Maritime 
Coram  ission. 

Dated;  )anuar>-24,  1995. 

Joseph  C.  Polking. 

Secretary. 

[FR  Doc  95  2043  Filed  1-25-95:  8:45  am) 

BILLmC  CODE  C73&-01-M 


FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Labor-Management  Cooperation 
Program;  Application  Solicitation 

AGENCY:  Federal  Mediation  and 

Conciliation  Ser\'ice. 

ACTION:  Publication  of  final  Fiscal  Year 

1995  Program  Guidelines/.Application 

Solicitation  for  Labor-Management 

Committees. 

SUMMARY:  The  Federal  Mediation  and 
Conciliation  Service  (FMCS)  is 
publishing  the  final  Fiscal  Year  1995 
P.-ogram  Guidelines/Application 
Solicitation  for  the  Labor-Management 
Cooperation  program  to  inform  the 
public.  The  program  is  supported  by 
Federal  funds  authorized  by  the  Labor- 
Management  Cooperation  Act  of  1978, 
subject  to  annual  appropriations.  No 
comments  were  received  from  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  L.  Regner.  202-606-8181. 

Labor-Management  Cooperation 
Program  Application  Solicitation  for 
Labor-Management  Committees  FY 
1995 

A  Introduction 

The  following  is  tlie  final  solicitation 
for  the  Fiscal  Year  (FY)  1995  cycle  of 
the  Labor-Management  Cooperation 
Program  as  it  pertains  to  the  support  of 
labor-management  committees.  "These 
guidelines  represent  the  continuing 
efforts  of  the  Federal  Mediation  and 
Conciliation  Service  to  implement  the 
provisions  of  the  Labor-Management 
Cooperation  Act  of  1978  which  was 
initially  implemented  in  FY81.  The  Act 
generally  authorizes  FMCS  to  provide 
assistance  in  the  establishment  and 
operation  of  plant,  area,  public  sector, 
and  industry-wide  labor-management 
committees  w  hich: 

(A)  have  been  organized  jointly  by 
employers  and  labor  oi;ganizations 
repre.senting  employees  in  that  plant, 
area,  government  agency,  or  industry; 
and 

(B)  are  established  for  the  purpo.sc  of 
improving  labor-management 
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relationships,  job  security,  and 
organizational  effectiveness;  enhancing 
economic  development;  or  involving 
workers  in  decisions  affecting  their  jobs, 
including  improving  communication 
with  respect  to  subjects  of  mutual 
interest  and  concern. 

The  Program  Description  and  other 
sections  that  follow,  as  well  as  a 
separately  published  FMCS  Financial 
and  Administrative  Grants  Manual, 
make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
applicant  for  assistance  under  this 
program  must  know  in  order  to  develop 
an  application  for  funding  consideration 
for  eiOier  a  plant,  area-wide,  industry,  or 
public  sector  labor-management 
committee.  Directions  for  obtaining  an 
application  kit  may  be  found  in  Section 
H.  A  copy  of  the  Labor-Management 
Cooperation  Act  of  1978,  included  in 
the  application  kit,  should  be  reviewed 
in  conjunction  with  this  solicitation. 

B.  Pro-am  Description 

Objectives 

The  Labor-Management  Cooperation 
Act  of  1978  identifies  the  following 
seven  general  areas  for  which  financial 
assistance  would  be  appropriate: 

(1)  to  improve  communication 
between  representatives  of  labor  and 
management; 

(2)  to  provide  workers  and  employers 
with  opportunities  to  study  and  explore 
new  and  innovative  joint  approaches  to 
achieving  organizational  effectiveness; 

(3)  to  assist  workers  and  employers  in 
solving  problems  of  mutual  concern  not 
susceptible  to  resolution  within  the 
collective  bargaining  process; 

(4)  to  study  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the  plant, 
area,  or  industry; 

(5)  to  enhance  the  involvement  of 
workers  in  making  decisions  that  affect 
their  working  lives; 

(6)  to  expand  and  improve  working 
relationships  between  workers  and 
managers;  and 

(7)  to  encourage  free  collective 
bargaining  by  establishing  continuing 
mechanisms  for  communication 
between  employers  and  their  employees 
through  Federal  assistance  in  the 
formation  and  operation  of  labor 
management  committees. 

The  primary  objective  of  this  program 
is  to  encourage  and  support  the 
establishment  and  operation  of  joint 
labor-management  committees  to  carry 
out  specific  objectives  that  meet  the 
forementioned  general  criteria.  The  term 
"labor"  refers  to  employees  represented 
by  a  labor  organization  and  covered  by 


a  formal  collective  bargaining 
agreement.  These  committees  may  be 
found  at  either  the  plant  (worksite), 
area,  industry,  or  public  sector  levels.  A 
plant  or  worksite  committee  is  generally 
characterized  as  restricted  to  one  or 
more  organizational  or  productive  units 
operated  by  a  single  employer.  An  area 
committee  is  generally  composed  of 
multiple  employers  of  diverse  industries 
as  well  as  multiple  labor  unions 
operating  within  and  focusing  upon 
city,  county,  contiguous  multicounty,  or 
statewide  jurisdictions.  An  industry 
committee  generally  consists  of  a 
collection  of  agencies  or  enterprises  and 
related  labor  unions  producing  a 
common  product  or  service  in  the 
private  sector  on  a  local,  state,  regional, 
or  nationwide  level.  A  public  sector 
committee  consists  either  of  government 
employees  and  managers  in  one  or  more 
units  of  a  local  or  state  government, 
managers  and  employees  of  public 
institutions  of  higher  education,  or  of 
employees  and  managers  of  public 
institutions  of  higher  education,  or  of 
employees  and  managers  of  public 
elementary  and  secondary  schools. 
Those  employees  must  be  covered  by  a 
formal  collective  bargaining  agreement 
or  other  enforceable  labor-management 
agreement.  In  deciding  whether  an 
application  is  for  an  area  or  industry 
committee,  consideration  should  be 
given  to  the  above  definitions  as  well  as 
to  the  focus  of  the  committee. 

In  FY  1995,  competition  will  be  open 
to  plant,  area,  private  industry,  and 
public  sector  committees.  Public  Sector 
committees  will  be  divided  into  two 
sub-categories  for  scoring  purposes.  One 
sub-category  will  consist  of  committees 
representing  state/local  units  of 
government  and  public  institutions  of 
higher  education.  The  second  sub- 
category will  consist  of  public 
elementary  and  secondary  schools. 

Special  consideration  will  be  given  to 
committee  applications  involving 
innovative  or  unique  efforts.  All 
application  budget  requests  should 
focus  directly  on  supporting  the 
committee.  Applicants  should  avoid 
seeking  funds  for  activities  that  are 
clearly  available  under  other  Federal 
programs  (e.g.,  job  training,  mediation  of 
contract  disputes,  etc.). 

Required  Program  Elements 

1.  Problem  Statement — The 
application,  which  should  have 
numbered  pages,  must  discuss  in  detail 
what  specific  problem(s)  face  the  plant, 
area,  government,  or  industry,  and  its 
workforce  that  will  be  addressed  by  the 
committee.  Applicants  must  document 
the  problem(s)  using  as  much  relevant 
data  as  possible  and  discuss  the  full 


range  of  impacts  these  problem(s)  could 
have  or  are  having  on  the  plant, 
government,  area,  or  industry.  An 
indu.strial  or  economic  profile  of  the 
area  and  workforce  might  prove  useful 
in  explaining  the  problem(s).  This 
section  basically  discusses  WHy  the 
effort  is  needed. 

2.  Results  or  Benefits  Expected— By 
using  specific  goals  and  objectives,  the 
application  must  discuss  in  detail 
WHAT  the  labor-management 
committee  as  a  demonstration  effort  will 
accomplish  during  the  life  of  the  grant. 
While  a  goal  of  "improving 
communication  between  employers  and 
employees"  may  suffice  as  one  over-all 
goal  of  a  project,  the  objectives  must, 
whenever  possible,  be  expressed  in 
specific  and  measurable  terms. 
Applicants  should  focus  on  the  impacts 
or  changes  that  the  committee's  efforts 
will  have.  Existing  committees  should 
focus  on  expansion  efforts/re.sults 
expected  from  FMCS  funding.  The 
goals,  objectives,  and  projected  impacts 
will  become  the  foundation  for  future 
monitoring  and  evaluation  efforts. 

3.  Approach — This  section  of  the 
application  specifies  HOW  the  goals  and 
objectives  will  be  accomplished.  At  a 
minimum,  the  following  elements  must 
be  included  in  all  grant  applications: 

(a)  a  discussion  of  tlie  strategy  the 
committee  will  employ  to  accomplish 
its  goals  and  objectives; 

(b)  a  listing,  by  name  and  title,  of  all 
existing  or  proposed  members  of  the 
labor-management  committee.  The 
application  should  also  offer  a  rationale 
for  the  selection  of  the  committee 
members  (e.g.,»members  represent  70% 
of  the  area  of  plant  workforce). 

(c)  a  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  position  descriptions 
for  all  staff  that  will  have  to  be  hired  as 
well  as  resumes  for  staff  already  on 
board; 

(d)  in  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach; 

(e)  a  statement  of  how  often  the 
committee  will  meet  as  well  as  any 
plans  to  form  subordinate  committees 
for  particular  purposes;  and 

(fj  for  applications  from  existing 
committees  (i.e.,  in  existence  at  least  12 
months  prior  to  the  submission 
deadline),  a  discussion  of  past  efforts 
and  accomplishments  and  how  they 
would  integrate  with  the  proposed 
expanded  effort. 

4.  Major  Milestones — This  section 
must  include  an  implementation  plan 
that  indicates  what  major  steps, 
operating  activities,  and  objectives  will 


be  accomplished  as  well  as  a  timetable 
for  WHEN  they  will  be  finished.  A 
milestone  chart  must  be  included  that 
indicates  what  specific 
accomplishments  (process  and  impact) 
wiU  be  completed  by  month  over  the 
life  of  the  grant  using  October  1,  1995, 
as  the  start  date.  The  accomplishment  of 
these  tasks  and  objectives,  as  well  as 
problems  and  delays  therein,  will  serve 
as  the  basis  for  quarterly  progress 
reports  to  FMCS. 

5.  Evaluation — Applicants  must 
pro\'ide  for  either  an  external  evaluation 
or  an  internal  assessment  of  the  project's 
success  in  meeting  its  goals  and 
objectives.  An  evaluation  plan  must  be 
developed  which  briefly  discusses  what 
basic  questions  or  issues  the  assessment 
will  examine  and  what  baseline  data  the 
committee  staff  already  has  or  will 
gather  for  the  assessment.  This  section 
should  be  written  with  the  application's 
own  goals  and  objectives  clearly  in 
mind  and  the  impacts  or  changes  that 
the  effort  is  expected  to  cause. 

6.  Letters  of  Commitment — 
Applications  must  include  current 
letters  of  commitment  from  all  proposed 
or  existing  committee  participants  and 
chairpersons.  These  letters  should 
indicate  that  the  participants  support 
the  application  and  will  attend 
scheduled  committee  meetings.  A 
blanket  letter  signed  by  a  committee 
chairperson  or  other  official  on  behalf  of 
all  members  is  not  acceptable.  We 
encourage  the  use  of  individual  letters 
submitted  on  company  or  union 
letterhead  represented  by  the 
individual.  The  letters  should  match  the 
names  provided  under  Section  3(b). 

7.  Other  Requirements — Applicants 
are  dlso  responsible  for  the  following: 

(ai)  the  submission  of  data  indicating 
approximately  how  many  employees 
will  be  covered  or  represented  through 
the  fabor-management  committee; 

(hi)  from  existing  committees,  a  copv 
of  the  exiting  staffing  levels,  a  copy  of 
the  by-laws,  a  breakout  of  annual 
operating  costs  and  identification  of  all 
.sources  and  levels  of  current  financial 
support; 

(c)  a  detailed  budget  narrative  based 
on  policies  and  procedures  contained  in 
the  FMCS  Financial  and  Administrative 
Graiits  Manual; 

(d)  an  assurance  that  the  labor- 
management  committee  will  not 
interfere  with  any  collective  bargaining 
agreements;  and 

(e)  an  assurance  that  committee 
meetings  will  be  held  at  least  every 
other  month  and  that  uTitten  minutes  of 
all  committee  meetings  will  be  prepared 
and  made  available  to  FMCS. 
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Selection  Criteria 

The  following  criteria  will  be  used  in 
the  scoring  and  selection  of  applications 
for  award: 

(1)  The  extent  to  which  the 
application  has  clearly  identified  the 
problems  and  justified  the  needs  that 
the  proposed  project  will  address. 

(2)  The  degree  to  which  appropriate 
and  measurable  goals  and  objectives 
have  been  developed  to  address  the 
problems/needs  of  the  area.  For  existing 
committees,  the  extent  to  which  the 
committee  will  focus  on  expanded 
efforts. 

(3)  The  feasibility  of  the  approach 
proposed  to  attain  the  goals  and 
objectives  of  the  project  and  the 
perceived  likeUhood  of  accomplishing 
the  intended  project  results.  This 
section  will  also  address  the  degree  of 
innovativeness  or  uniqueness  of  the 
proposed  effort. 

(4)  The  appropriateness  of  committee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  the 
goals  of  the  application  as  indicated  in 
the  letters  of  support. 

•(5)  The  feasibihty  and  thoroughness 
of  the  implemerrtatioTi  plan  in 
specifying  major  milestones  and  target 
dates. 

(6)  The  cost  effectiveness  and  fiscal 
soundness  of  the  application's  budget 
request,  as  well  as  the  application's 
feasibility  vis-a-vis  its  goals  and 
approach. 

(7).^The  overall  feasibility  of  the 
proposed  project  in  light  of  all  of  the 
information  presented  for  consideration: 
and 

(8)  The  value  to  the  government  of  the 
application  in  light  of  the  overall 
objectives  of  the  Labor-Management 
Cooperation  Act  of  1978.  This  includes 
such  factors  as  innovativeness,  site 
location,  cost,  and  other  qualities  that 
impact  upon  an  applicant's  value  in 
encouraging  the  labor-management 
committee  concept. 

C.  Eligibility 

Eligible  grantees  include  state  and 
local  units  of  government,  labor- 
management  committees  (or  a  labor 
union,  management  association,  or 
company  on  behalf  of  a  committee  that 
will  be  created  through  the  grant),  and 
certain  third  party  private  non-profit 
entities  on  behalf  of  one  or  more 
committees  to  be  created  through  the 
grant.  Federal  government  agencies  and 
their  employees  are  not  eligible. 

Third-party  private,  non-profit 
entities  which  can  document  that  a 
major  purpose  or  function  of  their 
organization  has  been  the  improvement 
of  labor  relations  are  eligible  to  apply. 


However,  all  funding  must  be  directed 
to  the  functioning  of  the  labor- 
management  committee,  and  all 
requirements  under  Part  B  must  be 
followed.  Applications  from  third-prarty 
entities  must  document  particularly 
strong  support  and  participation  from 
all  labor  and  management  parties  with 
whom  the  applicant  will  be  working. 
Applicants  from  third-parties  which  do 
not  directly  support  the  operation  of  a 
new  or  expanded  committee  will  not  be 
deemed  eligible,  nor  will  applications 
signed  by  entities  such  as  law  firms  or 
other  third  parties  failing  to  meet  the 
above  criteria. 

Applicants  who  received  funding 
under  this  program  in  the  past  for 
committee  operations  are  generally  not 
eligible  to  apply.  The  only  exceptions 
apply  to  third-party  grantees  who  seek 
funds  on  behalf  of  an  entirely  different 
committee. 

D.  Allocations 

FMCS  has  been  given  an  allocation  of 
approximately  $1.25  million  for  this 
program.  Specific  funding  levels  will 
not  be  established  for  each  type  of 
committee.  Instead,  the  review  process 
will  be  conducted  in  such  a  manner  that 
at  least  two  awards  will  be  made  in  each 
category  (plant,  industry,  public  sector, 
and  area),  providing  that  FMCS 
determines  that  at  least  two  outstanding 
applications  exist  in  each  category. 
After  these  applications  are  selected  for 
award,  the  remaining  applications  will 
be  considered  according  to  merit 
without  regard  to  category. 

In  addition  to  the  competitive  process 
identified  in  the  preceding  paragraph, 
FMCS  will  set  aside  a  sum  not  to  exceed 
thirty  percent  of  its  appropriation  to  be 
awarded  on  a  non-competitive  basis. 
These  funds  will  be  used  to  support 
indu.stry-specific  national-scope 
initiatives  and/or  regional  industry 
models  with  high  potential  for 
widespread  replication.  They  will  also 
be  used  to  support  the  Eighth  National 
Labor-Management  Conference  in 
Chicago.  Illinois,  on  Mav  29-31.  1996. 

FMCS  reserves  the  riglit  to  retain  up 
to  an  additional  five  percent  of  the  FY95 
appropriation  to  contract  for  program 
support  purposes  (such  as  evaluation) 
other  than  administration. 

E.  Dollar  Range  and  Length  of  Grants 
and  Continuation  Policy 

Awards  to  continue  and  expand 
existing  labor-management  committees 
(i.e.,  in  existence  12  months  prior  to  the 
submission  deadline)  will  be  for  a 
period  of  12  months.  If  successful 
progress  is  made  during  this  initial 
budget  period  and  if  sufficient 
appropriations  for  expansion  and  i 
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continuation  projects  are  available, 
these  grants  may  be  continued  for  a 
limited  time  at  a  40  percent  cash  match 
ratio.  Initial  awards  to  establish  new 
labor-management  committees  (i.e..  not 
vet  established  or  in  existence  less  than 
12  months  prior  to  the  submission 
deadline),  will  be  for  a  period  of  18 
months.  If  successful  progress  is  made 
during  this  initial  budget  period  and  if 
sufficient  appropriations  for  expansion 
and  continuation  projects  are  available, 
these  grants  may  be  continued  for  a 
limited  time  at  a  40  pen:ent  o.sh  match 
ratio.  The  dollar  range  of  aw.irds  is  as 
follows: 
—Up  to  $35,000  in  FMCS  funds  per 

annum  for  existing  in-plani 

applicants; 
— Up  to  $50,0(X)  over  18  months  for  new 

in-plant  committee  applicants; 
—Up  to  $75,000  in  FMCS  funds  per 

annum  for  existing  area,  industry  and 

public  sector  committee  applicants; 
—Up  to  $100,000  per  18-moiith  period 

for  new  area,  industry,  and  public 

sedor  committee  appliciint.s. 

Applicants  are  reminded  that  these 
figures  represent  maximum  Federal 
funds  only.  If  total  costs  to  accomplish 
the  objectives  of  the  application  exceed 
the  maximum  allowable  Federal 
funding  level  and  its  required  grantee 
match,  applicants  may  supplement 
these  funds  through  voluntary 
contributions  from  other  sources. 

F.  Match  Requirements  nnd  Cost 
Allowahility 

Applicants  for  new  labor-management 
committees  must  provide  at  least  10 
percent  of  the  total  allowable  project 
costs.  Applicants  for  existing 
committees  must  provide  at  least  25 
percent  of  the  total  allowable  project 
costs.  All  matching  funds  may  come 
from  state  or  local  government  sources 
or  private  sector  contributions,  but  may 
generally  not  include  Federal  funds. 
Funds  generated  by  grant-supported 
efforts  are  i:onsidered  "project  income," 
and  may  not  be  used  for  matching 
purposes. 

It  will  be  the  policy  of  this  program 
to  reject  all  requests  for  indirect  or 
overhead  costs  as  well  as  "in-kind" 
match  contributions.  In  addition,  grant 
funds  must  not  be  used  to  supplant 
private  or  local/state  government  fimds 
currently  spent  for  these  purposes. 
Funding  requests  from  existing 
committees  should  focus  entirely  on  the 
costs  associated -with  the  expansion 
efforts.  Also,  under  no  circumstances 
may  business  or  labor  officials 
participating  on  a  labor-management 
committee  be  compensated  out  of  ^rant 
hnids  for  time  spent  at  contmittee 


meetings  or  time  spent  in  training 
sessions.  Applicants  generally  will  not 
be  allowed  to  claim  all  or  a  portion  of 
existing  staff  time  as  an  expense  or 
match  contribution. 

For  a  more  complete  discussion  of 
cost  allowability,  applicants  are 
encouraged  to  consult  the  FY95  P'MCS 
Financial  and  Administrative  Grants 
Manual  which  will  be  included  in  the 
application  kit. 

G.  Applicntinn  Submission  and  Ri'view 
Process 

Applications  should  be  signed  by 
t}oth  a  labor  and  management 
representative  and  be  postmarked  no 
later  than  May  13,  1995.  No  applications 
or  supplementary  materials  can  he 
accepted  af\er  the  deadline.  It  is  the 
responsibility  of  the  applicant  to  ensure 
that  the  application  is  correctly 
po.stmarketi  by  the  U.S.  Postal  Service  or 
other  carrier.  An  original  application 
containing  numbered  pages,  plus  three 
copies,  should  be  addressed  to  the 
Federal  Mediation  and  Conciliation 
Service,  Labor-Management  Program 
Services,  2100  K  Street,  NW, 
Washington,  D.C.  20427.  FMCS  will  not 
consider  videotaped  submissions  or 
video  attachments  to  submissions. 

After  the  deadline  has  passed,  all 
eligible  applications  will  be  reviewed 
and  scored  initially  by  one  or  more  Peer 
Review  Boards.  The  Boards(s)  will 
decide  which  applications  will  be 
recommended  for  funding 
consideration.  The  Manager,  Lalxjr- 
Management  Program  Services,  will 
Finalize  the  scoring  and  selection 
process  for  those  applications 
recommended  by  the  Board(s).  The 
individual  listed  as  contact  person  in 
item  6  on  the  application  form  will 
generally  be  the  only  person  with  whom 
FMCS  will  communicate  during  the 
application  review  process. 

All  FY95  grant  applicants  will  be 
notified  of  results  and  all  grant  awards 
will  be  made  before  September  30,  1995. 
Applications  submitted  after  the  May  13 
deadline  date  or  that  fail  to  ;idhere  to 
eligibility  or  other  major  requirements 
will  be  administratively  rejected  by  the 
Manager,  Labor-Management  Program 
Services. 

H.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  F'ederal  Mediation  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  application  kit.  These  kits 
and  additional  information  or 
clarification  can  be  obtained  free  of 
charge  by  i:ontacting  Linda  Stubbs,  Lee 
A.  Buddendeck.  or  Peter  L.  Regner. 
Federal  Mediation  and  Conciliation 


Service,  Labor-Management  Program 

Services,  2100  K  Street.  NW.. 

Washington,  DC  20427;  or  by  c-alling 

202-006-8181. 

Inhn  Calhoun  Wells. 

Director.  Fedcrul  Mediation  andConcilkition 

Sen-ice. 

|FR  Doc  «5-18«0  F'ilod  1-26-95;  8:45  anil 
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FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  Review 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Rec^uest  for  comment;  extension 
of  comment  period. 

SUMMARY:  On  January  5, 1995,  the  Board 
requested  rx)mment  on  proposed 
revisions  to  the  Annual  Report  of 
Foreign  Banking  Organizations  (FR  Y-7J 
and  the  Foreign  Banking  Organization 
Confidential  Report  of  Operations  (FR 
2068).  The  Secretary  of  the  Board,  acting 
under  delegated  authority,  has  extended 
the  comment  period  by  30  days  to  give 
the  public  additional  time  to  provide 
comments. 

DATES:  Comments  must  be  re«*ived  hy 
M;m:h9,  1995. 

ADDRESSES:  Comments  may  be  mailed  to 
Mr.  William  W.  Wiles.  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
Sy.stem,  20th  and  C  Streets,  N.W., 
VVashington.  D.C,  20551,  or  delivered  to 
the  Board's  mail  room  between  8:45 
a.m.  and  5:15  p.m..  and  to  the  security 
control  room  outside  of  those  hours. 
Both  the  mail  room  and  the  security 
control  room  are  accessible  from  the 
courtyard  entrance  on  20th  Street 
between  Constitution  Avenue  and  C 
Street,  N.W.  Comments  received  may  lie 
inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Bourii's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 

Comments  may  also  be  submitted  to 
the  OMB  desk  officer  for  the  Board: 
Milo  Sunderhauf,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  320B, 
Washington,  D.C  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form,  the  request 
for  clearance  (OMB  83-1),  supporting 
statement,  instructions,  and  other 
documents  that  will  be  placed  into 
OMBs  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  Mary  M. 
McLaughlin,  Federal  Reserve  Board 
Clearance  Officer  (202-452-3829), 
Division  of  Research  and  .Statistii.s, 


Board  of  Governors  of  the  Federal 
Refierve  System,  Washington,  D.C. 
20551.  For  the  heoring  impaired  only. 
Telecommunications  Device  for  the  Deaf 
(TTD)  Dorothea  Thompson  (202-452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington.  D.C. 
2(){i51. 

SUPPLEMENTARY  INFORMATION:  The  Board 
has  received  a  request  to  extend  the 
comment  period  on  the  proposed 
revisions  to  the  Annual  Report  of 
Fofeign  Banking  Organizations  (FR  Y-7) 
and  Foreign  Banking  Organization 
Confidential  Report  of  Operations  (FR 
20f)B)  (60  FR  1779,  January  5,  1995).  In 
view  of  the  significance  of  the 
procedural  changes  that  are  proposed  in 
the  reports,  the  Board  is  extending  the 
comment  period  to  March  9.  1995. 

By  order  of  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority  for  the 
Bojfd  of  Governors  of  the  Fedoral  Rcsnrve 
.Syjjtfin,  Innuan,'  23.  1995. 

William  W.  Wiles, 

Seqnetaryofthe  Board. 

|FM.  Doc.  95-2052  Filed  l-2h-95:  R:4.5am| 
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Agency  Forms  Under  Review 
Background 

ijjotice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collection(s)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  QFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
)fficer — Mary  M.  McLaughlin — 
SSvision  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C. 
20551  (202-452-3829). 
OMB  Desk  Officer — Milo  Sunderhauf— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208,  Washington. 
p.C.  20503  (202-395-7340). 
Final  approval  under  OMB  delegated 
authority  of  the  extension,  with 
reviisions,  of  the  following  reports: 

t  Report  title:  Report  of  Foreign  (Non- 
U.S.)  Currency  Deposits. 
Agency  form  numher.  FR  2915. 
OMB  Docket  number.  7100-0237 
Frequency.  Quarterly. 
Reporters:  Depository  institutions. 
Annual  reporting  hours:  418. 
Estimated  average  hours  per  response: 
0.50. 

Number  of  respondents:  209. 
Small  businesses  are  affected. 


General  description  of  report:  This 
information  collection  is  required  [12 
U.S.C.  248(a)|  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(4)]. 

Abstract:  The  FR  2915  reporting  form 
collects  weekly  averages  of  the  amounts 
outstanding  for  foreign  (non-U.S.) 
currency  deposits  held  at  U.S.  offices  of 
depository  institutions,  converted  to 
U.S.  dollars  and  included  in  the  FR 
2900  (OMB  No.  7100-0087),  the 
principal  deposits  report  that  is  used  for 
the  calculation  of  required  reserves  and 
for  construction  of  the  monetary  and 
reserves  aggregates.  Foreign  currency 
deposits  are  subject  to  reserve 
requirements  and,  therefore,  are 
included  in  the  FR  2900.  However, 
foreign  currency  deposits  are  not 
included  in  the  monetary  aggregates. 
The  FR  2915  data  are  used  to  back 
foreign  currency  deposits  out  of  the  FR 
2900  data  for  construction  of  the 
monetary  aggregates.  The  FR  2915  data 
also  are  used  to  monitor  the  volume  of 
foreign-currency  deposits. 

The  revision  reduces  the  reporting 
frequency  for  current  monthly  reporters 
to  quarterly,  which  reduces  the  annual 
reporting  burden  for  this  report  by  66 
percent. 

2.  Report  title:  Financial  Statements 
for  a  Bank  Holding  Company  Subsidiary 
Engaged  in  Bank-Ineligible  Securities 
Underwriting  and  Dealing. 
Agency  form  number.  FR  Y-20. 
OMB  Docket  number.  7100-0248. 
Frequency:  Quarterly. 
Reporters:  Bank  Holding  Companies. 
Annual  reporting  hours:  1,519. 
Estimated  average  hours, per  response: 
12.25. 

Number  of  respondents:  3 1 . 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  to 
obtain  or  retain  a  benefit  (12  U.S.C. 
1844(b)  and  (c)|  and  is  given 
confidential  treatment  [5  U.S.C. 
552(b)(4)l. 

Abstract:  Bank  holding  companies 
that  have  received  the  Board's  approval 
by  Order  to  engage  in  limited 
undenvriting  and  dealing  in  securities 
of  a  type  which  a  bank  may  not 
underwrite  or  deal  in  directly  file  the  FR 
Y-20.  The  report  consists  of  a  balance 
sheet,  statement  of  income,  supporting 
schedules  for  securities  owned,  and  a 
statement  of  changes  in  stockholders" 
equity.  In  addition,  there  are  several 
memoranda  items  which  collect 
information  on  intercompany  liabilities 
and  off-balance  sheet  items,  and 
information  that  is  needed  for  an 
alternative  measure  of  indexed-revenue. 
The  revision,  effective  as  of  December 
31.  l994,  involves  the  addition  of 
memoranda  items  on  the  income 


statement  to  collect  year-to-date  gross 
income,  total  expenses,  and  net  income. 

Board  of  Governors  of  the  Fednral  Reserve 
System.  January  23, 1995. 

William  W.  Wiles, 

Secretary  of  the  Board. 

IFR  Doc.  95-2051  Filed  1-26-95.  8:45aml 
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MNB  Corporation,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  mav 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  whv  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each. of  these  applications 
must  be  rei.eived  not  later  than  February 
21,  1995. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins, 
Senior  Vice  President)  100  North  6th 
Street,  Philadelphia,  Pennsylvania 
19105: 

J.  MNB  Corporation,  Bangor, 
Pennsylvania:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Merchants 
National  Bank  of  Bangor,  Bangor, 
Pennsylvania. 

2.  Republic  Bancorporntion,  Inc  , 
Philadelphia,  Pennsylvania;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Republic 
Bank,  Philadelphia,  Penn.sylvania. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

J.  Deposit  Guaranty  Corporation. 
Jackson.  Mississippi:  to  merge  with 
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Citizens  National  Bancsharns,  Im;.. 
Hammond.  Louisiana,  and  thereby 
indirectly  acquire  Citizens  National 
Bank,  Hammond.  I^uisiana. 

2.  SotithTruxt  Corporation, 
Birmingham,  Alabama,  and  SoiithTrust 
of  Mississippi.  Biloxi,  Mississippi;  to 
merge  with  CNB  Capital  Corporation, 
Pascagoula.  Mississippi,  and  thereby 
indirectly  acquire  Citizens  National 
Bank,  Pascagoula.  Mississippi. 

3.  Foynl  Bank  Group  of  Acadia na 
Partnership,  Lafayette.  Louisiana;  to 
become  a  hank  holding  company  by 
acquiring  32  percent  of  LBA  Bankgroup 
Inc..  Lafayette.  Louisiana,  which  will 
change  its  name  to  Royal  Bankgroup  of 
Acadiana  Inc..  Lafayette,  Louisisna,  and 
thereby  indirectly  acquire  Bank  of 
Lafayette.  Lafayette.  Louisiana  and  LBA 
Bank,  Lafayette,  Louisiana. 

Bank  Investors  Limited  Partnership, 
Lafayette.  Louisiana  owns  78  percent 
and  Chance  Investment  Inc..  Lafayette, 
Louisiana,  owns  1  percent  of  LBA 
Bankgroup.  Inc.,  Lafayette,  Louisiana, 
and  have  applied  to  become  bank 
holding  companies  and  to  acquire  LBA 
Bank.  Lafayette,  Louisiana. 

C  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63166: 

1.  Wilmot  Bank  Holding  Company, 
Wilmot.  Arkansas:  to  become  a  bank 
holding  company  by  acquiring  70.75 
percent  of  the  voting  shares  of  Wilmot 
State  Bank,  Wilmot,  Arkansas. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vii;e 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  i\on\'est  Corporation,  Minneapolis, 
Minnesota:  to  acquire  100  percent  of  the 
voting  shares  of  United  Texas  Financial 
Corporation.  Wichita  Falls.  Texas,  and 
thereby  indirectly  acquire  Parker  Square 
Bank.  N  .\.,  Wichita  Falls.  Texas,  and 
First  St.ite  Bank.  Arclier  City,  Texas. 

2.  Norwest  Corporation,  Minneapolis. 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Goldenbanks  of 
Colorado,  Inc..  Golden.  Colorado,  and 
thereby  indirectly  acquire  Goldenbank 
National  Association.  Golden.  Colorado: 
Goldenbank  National  Association. 
Englewood.  Colorado;  Goldenbank 
National  Association,  Westminster. 
Westminster,  Colorado;  and 
Goldenbank,  Applewood.  Wheal  Ridge, 
Colorado. 

E.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Cn lien/Frost  Bankers,  Inc.,  San 
Antonio.  Texas;  to  merge  with  Valley 
Bancshares,.  Ini;.,  McAllen,  Texas,  and 
thereby  indirectly  acquire  The  Valley 
National  Bank.  McAllen, Texa.s. 


Board  of  tk)Vf  mors  of  the  Federal  Reserve 
.System,  laiuiary  23. 1995. 
Jennifer ).  Johnson, 
Dffjtity  Secretary  oftlw  Bnnrd. 
jFR  Do<;.  95-2053  Filed  1-26-95;  8:45  ami 

BILirNQ  COOC  S210-01-F 


National  Bancorp,  Inc.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nontianking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(r)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outwttigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.  "  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  wguld 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  pre,sented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  10, 
1995. 

A.  Federal  Reserve  Bank  of  Chicago 
(lames  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

I.  National  Bancorp.  Inc., 
Streamwood,  Illinois;  to  engage  de  novo 
through  its  subsidiary  National  BaiT?X)rp 
Data  Svstem,  Inc.,  Melrose  Park,  Illinois. 


in  providing  data  processing  and  related 
services  for  Applicant's  subsidiaries: 
AmericanMidwest  Bank  &  Trust, 
Melrose  Park.  Illinois,  and  Ameritum 
National  Bank  of  DeKalb  County, 
Sycamore,  Illinois,  and  also  Applicant's 
affiliate  bar.k:  First  Bank  of 
Schaumburg,  Inc..  Schaumburg.  Illinois, 
pursuant  to  §  225.25(b)(7)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
.System.  lanuary  23.  1995. 
Jennifer ).  |ohnson, 
Deputy  Secretary  of  the  Board. 
|FR  Dor.  95-2054  Filed  1-26-95:  8:45  ami 
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Norwest  Corporation,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  not»«» 
have  applied  under  §  225.23(a)l2)  or  (0 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effet.ts,  such 
as  undue  concentration  of  resourais. 
decreased  or  unfair  competition. 
conflicts  of  intere.sts,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  ol 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
c:ommenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 


indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lvon,  Vice 
President)  250  Marquette" Avenue. 
Minneapolis,  Minnesota  55480: 

I.  Nonvest  Corporation,  Minneapolis, 
Minnesota;  to  acquire  Stan-Shaw 
Corporation,  Anaheim  Hills,  California, 
and  thereby  engage  in  acting  as  trustee 
ujider  deeds  of  trust,  preparing  and 
filing  notices  of  default,  reconveyances 
aijd  related  documents,  pursuant  to  § 
225. 25(b)(3)  of  the  Board's  Regulation  Y. 

;2.  Norwest  Corporation,  Minnfapolis, 
Minnesota;  to  acquire  Directors 
MJortgage  Loan  Corporation,  Riverside, 
California,  and  thereby  engage  in  (1)  the 
orligination,  sale  and  servicing  of 
residential  single-family,  first  mortgage 
lopns,  the  retention,  purchase  and  .sale 
ofiservicing  rights  associates  with  such 
mortgage  loans,  pursuant  to  § 
22|5.25(bMl)  of  the  Board's  Regulation  Y, 
and  (2)  the  acquisition  of  24.6  percent 
of  Mission  Savings  and  Loan 
Ai  Sociation,  Riverside,  California, 
pi  irsuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

i.  Nonvest  Corporation,  Minneapolis, 
M  unesota;  to  acquire  Directors 
Insurance  Service.  Riverside.  CaUfornia, 
a:id  thereby  engage  in  (1)  providing,  as 
ag?nt  for  various  insurance 
underwriters,  a  full  line  of  home 
mortgage  insurance  products,  including 
nufcrtgago  life,  flood,  and  earthquake 
iniurance.  pursuant  to  section  4(<;)(8)(G) 
of  ^he  Bank  Holding  Company  .\cf. 

Hoard  of  Governors  of  the  Frdnml  R«!serve 
.Sy  Itm,  ianaary  23,  199.5. 
Jer  itifer  J.  Johnson. 
De  jiity  SecreUiry  nfthe  Hoard. 
IFF  Doc  95-2055  Filed  1-26-95:  8:45a>n| 

Bill  I^G  CODE  6210-01-f 

John  William  Staiey;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

tli«  notificanf  li.sled  bebw  has 
applied  untier  the  Chai>ge  in  Bank 
Co  Urol  Act  (12  U.S.C.  1817(j))  and  ?i 
22:  .41  of  the  Board's  Regulation  Y  (12 
CF  ?  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
coi  sidered  in  acting  on  notices  are  set 
for  Iti  iu  paragraph  7  of  the  AiA  (12 
U.i  .C.  1817())(7)). 

llie  notice  is  available  for  immediate 
ins  Jleclion  at  the  Federal  Reserve  Bank 
ind  iCateil.  Once  the  notice  has  been 
ace  flited  for  processing,  it  will  also  be 
available  for  inspection  at  the  oflu»;  of 
the  feoard  of  Governors.  Interested 


JMI 


persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  officas  of  the 
Board  of  Governors.  Comments  must  l)e 
received  not  later  thaji  February  10 
1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  John  IVilliam  Stalby,  Nashville. 
Tennessee:  to  retain  10.66  percent  of  the 
voting  shares  of  First  Pikeville 
Bancshares.  Inc..  Pikeville.  Tennessee, 
and  thereby  retain  shares  of  First 
National  Bank  of  Pikeville.  Pikeville. 
Tennessee. 

Board  of  Covernors  of  the  Federal  Reserve 
System.  January  23,  1995. 
lennifer ).  Johnson, 
Deputy  Seiretnr\-  of  the  Board. 
jFR  Doc.  95-2056  Filed  1-26-95:  8:45  ami 
BIUJMG  CODE  «21(M>1-F 


FEDERAL  TRADE  COMMISSION 
[File  No.  921-0071] 

Del  Monte  Foods  Company,  et  al.; 
Proposed  Consent  Agreement  With 
Analysis  to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commi.ssion. 
ACTION:  Proposed  con.sent  agreement. 


SUMMARY:  In  settlement  of  alleged 
violatioios  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  Califoniia-based 
corporations  to  obtain,  for  ten  years, 
Commission  approval  before  acquiring 
any  stock  or  assets  of  a  United  Slates 
canned  fruit  manuiacturer,  and  before 
entering  into  a  variety  of  marketing, 
packing,  or  other  agreements  vviih 
competitors. 

DATES:  Comments  must  be  r«;.''ive<l  on 
or  before  March  28.  1995. 
ADDRESSES:  Comments  should  b<r 
directed  to:  FTC/Office  of  the  Se<:retar>-, 
Room  159.  6th  Street  and  Pennsylvania 
Avenue.  NW..  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Rowe.  FTC/S-2105. 
Washington,  DC  20580.  (202)  326-2610. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Conmiission  Act.  ,3«  Stat.  721.  15  U.S.C. 
46  and  Section  2.34  of  tlie  Commission's 
Rules  of  Practitx  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  coalaining  a  <  onsen! 
order  to  cease  ajid  desist,  having  been 
filed  with  and  accepted,  subject  to  final 


approval,  by  the  Commission,  has  been 
placed  on  the  public  re<;ord  for  a  period 
of  sixty  (60)  days.  Public  corameiH  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  m 
accordance  with  Section  4.9(b)(6Mii)  of 
the  Commission's  Rules  of  Practij*  (16 
CFR4.9fh)(6)(ii). 

In  the  Matter  of  DEL  MONTE  FOODS 
COM  PA  N  V ,  a  corporation ;  DEL  MONTE 
CORPORATION,  a  corporation;  ard  PACIFU: 
(X)AST  PRODUCERS,  a  (Jjrporation.  File  No 
921-0071 

Agreemeat  Containing  Consent  Order 

The  Federal  Trade  Commission 
(  Commission")  having  initiated  an 
investigation  of  certain  agreements 
entered  into  by  Del  Monte  Corporation, 
a  wholly-owned  subsidiary  of  Del 
Monte  Foods  Company  (hereinafter 
collectively  referred  to  as  "Del  Monte"), 
and  Pacific  Coast  Producers  ("PCP'). 
and  it  now  appearing  that  Del  Monte 
and  PCP,  hereinafter  sometimes  refem'd 
to  as  "proposed  respondents."  are 
willing  to  enter  into  an  agreement 
containing  an  order  ("Agreement ')  to 
terminate  such  ag.'eernents  between  Del 
Monte  and  PCP.  to  cease  and  desist  from 
certain  acts,  and  to  provide  for  certain 
other  relief, 

It  is  hereby  agreed  by  and  among 
proposed  respondents,  by  their  duly 
authorized  officers  and  attorneys,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Del  Monte 
Corporation,  a  wholly-owned  suhsidiar\' 
of  Del  Monte  Foods  Company,  is  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  \  irtue  ol 
the  laws  of  the  State  of  New' York,  with 
its  office  and  principal  place  of  business 
located  at  One  Market  Plaza.  San 
Franc:i.s.';o.  California  94119. 

2.  Proposed  respondent  Del  Monle 
Foods  Company  is  a  corporation 
organized,  existing,  and  doing  businc-ss 
under  and  by  virtue  of  the  laws  of  the 
State  of  Maryland,  with  its  office  and 
principal  place  of  business  at  One 
Market  Plaza.  San  Francisco,  California 
94119. 

3.  Proposed  respondent  Pacifi*  Coast 
Produ(.ers  is  a  corporation  orgariiz»?d, 
existing,  and  doing  business  undwand 
by  virtue  of  the  laws  of  the  State  of 
California,  with  its  office  and  prir.cipai 
place  of  business  at  631  N.  Chiff 
Avenue.  Lodi,  California  95240. 

4.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  fhr  rirafj 
of  complaint. 

5.  Proposed  respondents  waive: 

a.  any  further  procedural  steps; 

b.  the  requirement  that  the 
Commi.ssion "s  decision  contain  a 
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statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  all  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  Agreement:  and 

(I.  any  claim  under  the  Equal  Access 
to  [ustice  Act. 

fi.  This  Agreement  shall  not  hecome 
part  of  the  public  record  oTthe 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixtv  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
.Agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
oppropriate.  or  issue  and  serve  its 
(omplaint  (in  such  form  as  the 
( ircumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

7.  This  Agreement  is  for  settlement 
[)urposes  only  and  does  not  constitute 
ii!i  admission  by  the  proposed 
respondents  that  the  law  has  been 
violated  as  alleged  in  the  draft  of  the 
complaint,  or  that  the  facts  as  alleged  in 
the  draft  complaint,  other  than 
jurisdictional  facts,  are  true. 

H.  This  Agreement  contemplates  that, 
it  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
u  ithdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Conunission's  Rules,  the  Commission 
niav.  without  further  notice  to  the 
proposed  respondents,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
and  its  decision  containing  the 
tollowing  order  to  terminate  certain 
agreements  entered  into  between  Del 
Monte  and  PCP  and  to  cease  and  desist 
in  disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  order 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  upon  service.  Delivery  by  the 
United  States  Postal  Service  of  the 
complaint  and  decision  containing  the 
agreed-to  order  to  proposed 
respondents'  addresses  as  stated  in  this 
Agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
lepresentation,  or  interpretation  not 


contained  in  the  order  or  the  Agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

9.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondents  understand  that  once  the 
order  has  been  issued,  they  will  be 
required  to  file  verified  written  reports 
showing  they  have  fully  complied  with 
the  order.  Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

I 

It  is  ordered  that,  as  u.sed  in  this 
order,  the  following  definitions  shall 
apply. 

A.  "Del  Monte  Corporation"  means 
Del  Monte  Corporation,  its  predecessors, 
subsidiaries,  divisions,  groups  and 
affiliates  controlled  by  Del  Monte 
Corporation,  and  their  respective 
directors,  officers,  employees,  agents, 
and  their  respective  successors  and 
assigns. 

B.  "Del  Monte"  means  Del  Monte 
Foods  Company,  its  predecessors, 
subsidiaries  (including  Del  Monte 
Corporation),  divisions,  groups  and 
affiliates  controlled  by  Del  Monte  Foods 
Company,  and  their  respective  directors, 
officers,  employees,  agents,  and  their 
respective  Accessors  and  assigns. 

C.  "PCP"  means  Pacific  Coast 
Producers,  its  predecessors, 
subsidiaries,  divisions,  groups  and 
affiliates  controlled  by  Pacific  Coast 
Producers,  and  their  respective 
directors,  officers,  employees,  members, 
agents,  and  their  respective  successors 
and  assigns. 

D.  "Respondents"  means  PCP  and  Del 
Monte  (including  Del  Monte 
Corporation). 

E.  "Commission"  means  the  Federal 
Trade  Commission. 

F.  "Canned  Fruit"  means  peaches, 
pears,  fruit  cocktail,  and  fruit  mix. 
which  consists  primarily  of  diced 
peaches  and  diced  pears,  that  are 
processed  and  canned. 

G.  "Option  Agreement"  means  the 
Option  Agreement  between  Del  Monte 
Corporation  and  Pacific  Coast  Producers 
entered  into  on  May  4. 1992,  pursuant 
to  which  Del  Monte  acquired  and  PCP 
conveyed  an  exclusive  and  irrevocable 
option  to  purchase  certain  rights  in.  and 
title  to.  certain  assets  of  PCP.  including 
long  term  contracts  with  growers. 

H.  "Supply  Agreement"  means  the 
Supply  Agreement  between  Del  Monte 
Corporation  and  Pacific  Coast  Producers 
entered  into  on  May  4. 1092.  pursuant 


to  which  Del  Monte  agreed  to  purchase 
virtually  all  of  PCP's  output  of  Canned 
Fruit,  canned  tomatoes,  and  canned 
apricots. 

I.  "Spot  Market"  means  ad  hoc  inter- 
canner  transactions  for  Canned  Fruit 
placed  on  an  irregular  basis  where  all 
Canned  Fruit  ordered  under  such  an 
arrangement  is  delivered  within  nine 
weeks  of  placing  the  order. 

J.  "Tri  Valley  Growers"  means  Tri 
Valley  Growers,  its  predecessors, 
subsidiaries,  divisions,  groups  and 
affiliates  controlled  by  Tri  Valley 
Growers,  and  their  respective  directors, 
officers,  employees,  members,  agents, 
and  their  respective  successors  and 
assigns. 

11 

It  is  further  ordered  that: 

A.  Within  three  (3)  days  after  the  date 
this  order  becomes  final.  Respondents 
shall  terminate  the  Option  Agreement: 

B.  Within  three  (3)  days  after  the  date 
this  order  becomes  final.  Respondents 
shall  declare  null  and  void  the 
following  paragraphs  of  the  Supply 
Agreement:  Paragraph  2.  subparagraphs 
(b).  (c).  (e).  and  (f).  Paragraph  23. 
Paragraph  24.  and  Paragraph  25  as  it 
relates  to  the  budget  for  canning  after 
June  30,  1995;  and 

C.  On  or  before  June  30,  1995. 
Respondents  shall  absolutely  and  in 
good  faith  terminate  the  Supply 
Agreement. 

Ill 

It  is  further  ordered  that,  for  a  period 
of  ten  (10)  years  from  the  date  this  order 
becomes  final.  Del  Monte  shall  not, 
without  the  prior  approval  of  the 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity,  or  other  interest  in  any  concern, 
corporate  or  non-corporate,  engaged,  at 
the  time  of  such  acquisition  or  within 
the  two  years  preceding  such 
acquisition,  in  the  manufacture  of  any 
type  of  Canned  Fruit  in  the  United 
States;  provided,  however,  that  an 
acquisition  shall  be  exempt  from  the 
requirements  of  this  paragraph  if  it  is 
solely  for  the  purpose  ofinvestment  and 
Del  Monte  will  not  hold  more  than  one 
percent  of  the  .shares  of  any  publicly 
traded  class  of  security;  or 

B.  Acquire  any  assets,  other  than  in 
the  ordinary  course  of  business,  u.sed  for 
or  used  anytime  within  the  two  years 
preceding  such  acquisition  for  (and  still 
suitable  for  use  for)  the  manufacture  of 
any  type  of  Canned  Fruit  in  the  United 
States:  provided,  however,  that  an 
acquisition  of  assets  will  be  exempt 
from  the  requirements  of  this  paragraph 
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I  fi  the  purchase  price  of  the  assets-to-be- 
iiCquired  does  not  exceed  $1,500,000.00, 
itid  the  purchase  price  of  all  assets  used 
:  or.  or  previously  used  for  (and  still 
!  uitabJe  for  use  for)  the  manufacture  of 
i  By  type  of  Caiined  Fruit  in  the  United 
i  Itates  that  Del  Monte  has  acquired  from 
the  .same  person  (as  that  term  is  defined 
in  the  premerger  notification  rules.  16 
(f.F.R.  §801.1(a)(l)J  in  the  twelve-month 
period  preceding  the  proposetl 
cc^quisition.  when  aggregated  with  the 
flirchase  price  of  the  to-be-acquired 
ii  .ssels,  does  n^ot  exceed  $1 ,500.000.     - 


'^ 


I 

It  is  furtlier  ordered  that,  for  a  period 
c  ?ten  (10)  years  from  the  date  this  order 
l:^:omes  final,  unless  Del  Monte  is 
r  quired  to  seek  prior  approval  from  the 
Commission  pursuant  to  Paragraph  ill, 
and  unless  Dei  Monte  has  obtained  such 
unior  cipproval,  Del  Monte  shall  not. 
vjthout  providing  advance  written 
notification  to  the  Commission,  dire<.lly 
or  indirectly,  through  subsidiarie.s. 
partnerships,  or  otherwise,  af:quire  any 
a  ;sets.  other  than  in  the  ordina.n/  course 
of  business,  u.sed  for  or  used  anytime 
\i  ithin  the  two  years  pre<;eding  such 
a  :qui.sjtion  for  (and  .still  suitable  for  u.se 
fdf)  the  manufacture  of  any  type  of 
C;»nned  Fruit  in  the  United  States. 

The  notification  req'oired  bv  this 
piTagraph  shall  be  provided  to  tht; 
C  commission  at  lea.st  thirty  (30)  days 
p  -jor  to  the  acquisition.  Such 
n  unification  shall  indude  a  description 
o  the  assets  to  be  aixjuired,  the 
p  irchase  price,  the  nair-e  of  tiic  parson 
frrim  whom  the  assets  are  to  be 
acquired,  including  the  name  of  the 
ir  dividual  employed  by  such  persun 
tl  at  is  most  knowledgeable  about  the 
p  oposed  atx^uisition.  Del  Monies 
p  irpose  in  acquiring  the  assets  from 
SI  ^:h  person,  and  the  use  to  which  Did 
K'  (jnte  intends  to  put  such  assets.  Del 
Monte  shaJI  comply  with  reasojiabie 
rebuests  from  Commission  staff  for 
;k  ditional  information  within  ten  (10) 
d;    s  of  service  of  such  requests. 

V 

It  is  further  ordered  that,  for  a  jieriod 
of  ten  (10)  years  from  the  date  this  order 
ba(»mes  final,  Del  Monte  shall  not. 
w  thout  the  prior  approval  of  the 
C0Bimi.ssion.  directly  or  indirectly, 
thfough  subsidiaries,  partnerships,  or 
otiiiervvise: 

K.  Except  with  Fi;sp»?ct  to  agreements 
co|v'fred  by  Paragraphs  V.B,  VI,  VIL  ajKJ 
VIlI,  enter  into  any  agreement  or  other 
(tnangemenl  to  purchase  or  market  any 
ty  je  of  Canned  Fruit  with  any  corporate 
or  non-corporate  entity,  enj^ged,  at  the 
tine  of  entering  into  smJi  agn«ment  or 
ull  ler  arrangement  or  within  two  years 


JMI 


preceding  entering  into  such  agreement 
or  other  arrangement,  in  the 
manufairture  of  any  type  of  Canned  Fruit 
in  the  United  States;  provided,  however, 
that  entering  into  such  an  agreement  or 
other  arrangement  will  be  exempt  from 
the  requirements  of  this  paragraph  if  the 
agreement  or  other  arrangement  is  for 
the  purchase  of  Canned  Fruit  on  the 
Spot  Market:  or 

B.  Enter  into  any  agreement  or  other 
arrangement  withTri  Valley  Growers  to 
have  any  type  of  Canned  Fruit 
manufactured  on  Del  Monte  s  liehalf. 

VI 

It  is  further  ordered  that: 
A.  for  a  period  of  five  (5)  years  from 
the  date  this  order  bei;omes  final,  Del 
Monte  shall  not.  without  the  prior 
approval  of  the  Commission,  direi,t!y  or 
mdirectly.  through  subsidiaries, 
partnerships,  or  otherwise  except  with 
respect  to  agreements  covered  by 
Paragraphs  V,  VII.  and  Vlll,  enter  into 
any  agreement  or  other  arrangement  to 
have  any  type  of  Canned  Fruit 
manufactured  on  Del  Monte's  behalf 
("co-pack  agreement")  with  any 
corporate  or  non-corporate  entity,  . 
engaged,  at  tlie  time  of  entering  into 
such  co-pack  agreement  or  within  the 
two  years  preceding  entering  into  siu.:h 
co-pack  agreement,  in  the  manufcicture 
of  any  type  of  Canned  Fruit  in  the 
United  States: 

B.  For  a  period  beginning  on  the  fifth 
anniversary  of  the  date  this  order 
be<;omes  final  ur»il  ten  years  from  the 
date  this  order  beconiesYinal.  Del  Monte 
shall  not.  without  providing  advance 
written  notiCc:ation  to  the  Cofuniission. 
directly  or  indirectly,  thrrxigh 
subsidiaries,  partnerships,  or  otherwise, 
except  with  respect  to  agreements 
covered  by  Paragraphs  V.  VU.  and  VIU, 
enter  into  any  agiBement  or  other 
arrargenient  to  have  any  type  of  Caiuied 
Fruit  manufactured  on  Del  Monies 
behalf  ("co-pack  agreement")  with  any 
f:orporafe  or  non-corporate  entity, 
engaged,  at  the  time  of  entering  into 
such  co-pack  agreement  or  within  the 
two  years  preceding  entering  into  such 
co-pack  agreement,  in  the  manufacture 
of  any  type  of  Canned  Fruit  in  the 
United  States.  Said  notifitation  slwll  be 
provided  to  the  Commission  by  Del 
Monte  thirty  (30)  days  before  the  entity 
begins  luanufarturing  the  Ouined  Fruit 
pursuant  to  such  co-pack  agreement. 
Said  notification  shall  include  a  cop)  of 
the  proposed  co-pati  agreement  and  all 
schedules  and  attachments.  Dei  Monte 
shall  comply  with  reasonable  requests 
from  Commission  staff  for  additional 
informatitm  concerning  suth  co-pa»;k 
agnvmenLs  within  ten  (10)  day-s  of 
serv  i  ce  of  s  u  ch  requests. 


VII 

It  is  further  ordered  that-  for  a  p»  riod 
often  (in)  years  from  the  dale  this  order 
becomes  final.  Respondents  shall  not. 
without  the  prior  approval  of  the 
Commission,  directly  or  indir«:lly. 
through  sul)sidiaries.  partnerships,  or 
otherwise,  enter  into  an  agreement 
requiring  PCP  to  manufacture  any  type 
of  Canned  Fruit  on  behalf  of  Del  Monte 
("co-pack  agreement ');  provided, 
however,  that  such  a  co-pack  agreenient 
between  Dei  Monte  and  PCP  will  Im 
exempt  trom  the  requirements  of  this 
paragraph  if  the  aggregate  of  all  co-pack 
agreements  entered  into  in  any  c:alendar 
year  meet  all  of  the  following  criteria:  1) 
tlie  amount  of  retail  sizes  (net  weight 
under  two  pounds)  does  not  e^«;eed  ten 
percent  of  PCP's  output  of  Canr:cd  Fniit, 
measured  in  basic  cases  (24  2'^,;  can 
sizes),  manufactured  in  the  same  ye.ir  .ns 
the  Canned  Fruit  manufactured 
pursuant  to  the  co-pack  agreements:  2) 
the  amount  of  peaches  grown  hv  PIT 
used  fur  the  co-pack  agreements  does 
not  e.xceed  8.000  tons  m  any  year  and 
none  of  PCPs  peai;hes  is  used  for  retail 
sizes  manufadured  pursuant  to  the  co- 
pack  agreements,  and  3)  the  total 
amount  of  the  Canned  Fruit 
manufactured  pursuant  to  the  co  pacJt 
agrc">ment.s  n)  in  each  of  the  vears  iy<)5 
and  199R  con.stitutes  forty  (40J  pin.ent 
or  less  of  PCP's  output  of  Canned  Fruit 
manufadured  in  each  oftho.se  vears. 
measured  in  ba.sic  case.s;  and  b)  i;i  eaiJi 
year  thereafter  constitutes  thirty  (30) 
percent  or  less  of  PCP's  output  of 
Canned  Fri>i»  nuinufactured  in  th.T|  yi'-jr. 
meafiiirt'd  III  basic:  ca-ses. 

vin 

It  is  furti, or  ordered  tliat.  for  a  ^uritui 
often  110)  years  from  the  date  this  order 
becomes  final,  unless  Respondents  are 
required  to  seek  prior  approval  irom  the 
Commission  pursuant  to  Paragraph  VI, 
and  unless  Respondents  have  obtained 
such  prior  approval.  Respondent.s  shall 
not,  without  providing  advance  wriilMn 
notification  to  the  Commission,  dirwllv 
or  indirectly,  through  subsidiaries, 
partnerships,  or  otherwise,  enter  iiHo  a 
co-pack  agreement  with  each  oth*-^.  .Said 
notification  shall  be  provided  t«the 
Commission  by  PCP  on  or  before  M.-in:h 
1  of  each  year  in  which  Del  Monte  iuuJ 
PCP  plan  to  enter  Into  a  co-pa<  k 
agreeiiH'ul.  Said  notification  shall 
include  a  copy  of  the  proposed  co-pack 
agritenient.  all  schedules  and 
attachments,  the  amount  of  the  pinumni 
i:o-pa(  k  statetl  in  basic  areas  (24  2-  ;•  ism 
sizes)  and  the  amount,  stated  in  b;i.si«: 
•uises.  for  K.P  s  [damied  production  of 
Canned  Fruit  tVsr  fhi*  same  vear. 
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IX 

It  is  further  ordered  that: 

A.  Within  thirty  (30)  days  after  the 
date  this  order  becomes  final  and  every 
sixty  (60)  days  thereafter  until  the 
Supply  Agreement  is  terminated, 
Respondents  shall  submit  to  the 
Commission  a  verified  written  report 
.setting  forth  in  detail  the  steps  taken  to 
comply  with  Paragraph  II  of  the  order; 
and 

B.  One  year  (1)  from  the  date  this 
order  becomes  final,  annually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  this  order  becomes  final,  and  at 
such  other  times  as  the  Commission 
may  require.  Respondents  shall  file  a 
verified  written  report  with  the 
Commission  setting  forth  in  detail  the 
manner  and  form  in  which  each  has 
complied  and  is  complying  with  the 
provisions  of  this  order. 


It  is  further  ordered  that  each  of  the 
Respondents  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  such 
Respondent  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation,  or 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  in  such 
Respondent  that  may  affect  compliance 
obligations  arising  out  of  the  order. 

XI 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order,  and  subject 
to  any  legally  recognized  privilege, 
upon  written  reque.st  and  on  reasonable 
notice  to  Respondents,  each  of  the 
Respondents  shall  permit  any  duly 
authorized  representative  of  the 
Conmiission. 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  ail  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
po.ssession  or  under  the  control  of  such 
Respondent  relating  to  any  matters 
contained  in  this  order;  and 

B.  Upon  five  days'  notice  to  such 
Respondent  and  without  restraint  or 
interference  from  it.  to  interview 
officers,  directors,  or  employees  of  such 
Respondent,  who  may  have  counsel 
present,  regarding  such  matters. 

Analysis  To  Aid  Public  Comment  on  the 
Provisionally  Accepted  Consent  Order 

The  Federal  Trade  Commission  ("the 
Commission'")  has  accepted  for  public 
comment  from  Del  Monte  Foods 
Company.  Del  Monte  Corporation  (Del 
Monte"),  and  Pacific  Coast  Producers 
( "PCP")  and  agreement  containing 


consent  order.  This  agreement  has  been 
placed  on  the  public  record  for  sixty 
days  for  reception  of  comments  from 
interested  persons. 

Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  days,  the  Commission  will 
again  review  the  agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  agreement's 
order. 

The  Commission's  investigation  of 
this  matter  concerns  a  supply  agreement 
between  Del  Monte  and  PCP  that 
commenced  in  July  of  1992.  The  effect 
of  the  supply  agreement  was  that  Del 
Monte  acquired  the  business  of  PCP, 
and  PCP  was  no  longer  a  competitor  in 
the  market  for  canned  peaches,  pears, 
fruit  cocktail,  and  fruit  mix  ("canned 
fruit").  The  .supply  agreement  also 
contained  an  option  agreement  by 
which  Del  Monte  had  the  right  to 
purchase  PCP  outright.  The  agreement 
containing  consent  order  would,  if 
finally  accepted  by  the  Commission, 
settle  charges  alleged  in  the 
Commission's  complaint  that  the  supply 
agreement  and  option  agreement 
substantially  lessened  competition  in 
the  sale  of  canned  fruit  in  the  United 
States  and  that  Del  Monte  entered  into 
such  agreements  with  the  effect  of 
restraining,  lessening,  or  eliminating 
competition,  or  acquiring  or 
maintaining  market  power  in  the  same 
market.  The  Commission's  complaint 
further  alleges  that  such  agreements  had 
and  will  have  anticompetitive  effects 
and  that,  in  entering  into  such 
agreements,  respondents  violated 
Section  7  of  the  Clayton  Act  and  Section 
5  of  the  Federal  Trade  Commission  Act. 

The  order  accepted  for  public 
comment  contains  provisions  that 
would  require  that  Del  Monte  and  PCP 
terminate  the  supply  agreement  in  June 
of  1995  and  terminate  the  option 
agreement  and  certain  provisions  of  the 
supply  agreement  within  three  days 
after  the  date  the  order  becomes  final. 
The  provisions  of  the  supply  agreement 
that  would  require  termination  within 
three  days  relate  to  planning  for  the 
199.5  canning  season.  The  purpose  of 
the  delay  in  terminating  the  entire 
supply  agreement  is  to  assure  the 
orderly  return  of  PCP  to  the  market  as 
a  viable  operation  engaged  in  the  sale  of 
canned  fruit  in  the  United  States.  The 
delay  permits  PCP  time  to  plan  for  the 
manufacture  of  fruit  for  the  199.5 
canning  .season  and  obtain  customers  for 
that  fruit,  without  the  pressure  of 
marketing  la.st  year's  inventory. 

For  a  period  of  ten  years  from  the  date 
the  order  becomes  final,  the  order 
would  also  prohibit  Del  Monle  from 


acquiring,  without  prior  Commission 
approval,  stock  in  or  assets  of  an  entity 
engaged  in  the  manufacture  of  any  type 
of  canned  fruit  in  the  United  States. 
Acquisitions,  for  investment  purposes 
only,  of  less  than  1%  of  the  outstanding 
stock  of  a  publicly-traded  company 
would  be  exempt  from  the  prior 
approval  provision. 

Acquisitions  of  certain  assets  valued 
at  less  than  $1.5  million  would  also  be 
exempt  from  the  prior  approval 
provision,  but  the  order  would  require 
that  Del  Monte  give  30  days'  notice  to 
the  Commission  before  consummating 
the  acquisition. 

For  a  period  of  ten  years  from  the  date 
the  order  becomes  final,  the  order 
would  also  prohibit  Del  Monte,  without 
obtaining  prior  Commission  approval, 
from  entering  into  an  agreement  to  buy 
canned  fruit  from,  or  market  canned 
fruit  for.  a  person  engaged  in  the 
manufacture  of  canned  fruit  in  the 
United  States.  Del  Monte  would  not. 
however,  have  to  obtain  prior 
Commission  approval  for  purchases 
made  on  the  spot  market. 

For  a  period  of  ten  years  from  the  date 
the  order  becomes  final,  the  order 
would  also  prohibit  Del  Monte,  without 
obtaining  prior  Commission  approval, 
from  having  canned  fruit  packed  on  Del 
Monte 's  behalf  ("co-pack")  by  Tri  Valley 
Growers  or  PCP.  Tri  Valley  Growers  is 
a  large  manufacturer  of  canned  fruit.  Del 
Monte  and  PCP  may  enter  into  a  co-pack 
agreement  for  canned  fruit,  without 
obtaining  prior  Commission  approval,  if 
the  following  conditions  are  met:  (1) 
The  amount  of  PCP's  peaches  u.sed  in 
the  co-pack  for  Del  Monte  does  not 
exceed  8.000  tons  in  any  year;  (2)  the 
amount  or  retail  sizes  packed  under  the 
co-pack  does  not  exceed  10%  of  PCP's 
output;  (3)  the  total  amount  of  the  co- 
pack  does  not  exceed  40%  of  PCP's 
output  in  each  of  the  first  two  years  after 
the  order  becomes  final  and  30%  of 
PCP's  output  in  each  year  thereafter. 
Prior  to  entering  into  the  supply 
agreement  that  is  the  subject  of  this 
compliant.  PCP  co-packed  canned  fruit 
for  Del  Monte. 

For  a  period  of  five  years  from  the 
date  the  order  becomes  final,  the  order 
would  also  prohibit  Del  Monte,  without 
obtaining  prior  Commission  approval, 
from  having  canned  fruit  packed  on  Del 
Monte's  behalf  ("co-pack")  by  any  entity 
engaged  in  the  manufacture  of  canned 
fruit.  In  years  six  through  ten,  Del 
Monte  would  have  to  provide  prior 
notice  to  the  Commission  of  such  a  co- 
pack,  but  would  not  need  to  obtain  prior 
approval. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  concerning  the 
consent  order  and  any  other  aspect  of 


jhis  matter.  This  analysis  is  not 
Intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
order  or  to  modify  its  terms  in  any  way. 
bonald  S.  Clark, 
^ftcretnry. 

Concurring  Statement  of  Conimi<>sioner 
Roscoe  B.  Starek,  III 

In  the  Matter  of  Del  Monte  Foods 
t^mpanv/Pacific  Coast  Producers.  File  A'o. 
H21  0071. 

In  voting  to  accept  the  agreement 
( Ontaining  consent  order  in  this  matter.  I 
^lave  overcome  my  reliittance  to  support  an 
order  that  at  first  blush  appeared  to  contain 
(tertain  inordinately  regulatorA-  provisions.  As 
^  general  proposition.  I  prefer  clear,  simple. 
Easily  enforceable  cease-and-desist  language 
dver  orders  that  establish  complex  metes  and 
bounds  for  permissible  conduct. 
Some  provisions  of  the  prcsent'order — 
anagraph  VII  is  the  extreme  example — seem 

prescril)€  the  txjhavior  of  Del  Monte  and 
acific  Coast  Producers  ("PCP")  with  an 
nfortunate  degree  of  detail.  Despite  the 
(Retailed  natiu-e  of  those  provisions,  however, 
the  order  is  unlikely  to  place  undue 
ijonstraints  on  the  parties'  operations.  In 
particular,  the  "regulatory '-looking  proviso 
^1  Paragraph  VII  clearly  constitutes  a 
substantial  accommodation — i.e..  an 
Exception  to  what  would  otherwise  be  a 
itioratorium  on  co-pack  arrangements 
between  Del  Monte  and  PCP— designed  to 
iillow  the  parties  to  realize  efficiencies.  To 
tjie  extent  that  the  parties  need  oven  more 
Iwtitude  than  that  proviso  affords.  Paragraph 
yil  allows  them  to  seek  the  Commission's 
•ipproval  for  a  more  extensive  co-pack 
iirrangement.  Thus,  if  the  parties  wish  to 
(txpand  their  co-pack  agreement  beyond  what 
t^e  proviso  to  Paragraph  VII  contemplates. 
the  paragraph  operates  as  it  should:  it  puts 
on  the  parties  the  burden  of  establishing  that 
,\  more  extensive  arrangement  will  yield  net 
(jfriciencies. 

IFK  Doc.  95-2058  Filed  l-JH-^S:  8:45  ami 
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[File  No.  951  0007) 

HEALTHSOUTH  Rehabilitation 
Corporation;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
atniong  other  things,  HEALTHSOUTH, 
an  Alabama-based  corporation,  to  dive.st 
Nashville  Rehabilitation  Hospital  and 
related  a.ssets  in  Nashville,  TN.  within 
tlvelve  months  to  a  Commission 
approved  entity.  If  the  divestiture  is  not 


completed  on  time,  the  Commission 
would  be  permitted  to  appoint  a  trustee 
to  complete  the  transaction.  In  addition, 
the  consent  agreement  would  require 
HEALTHSOUTH  to  terminate 
management  contracts  to  operate 
rehabilitation  units  at  Medical  Center 
East  in  Birmingham,  AL.  and  Roper 
Hospital  in  Charleston,  S.C.  Also,  the 
consent  agreement  would  require 
HEALTHSOUTH.  for  tert  years,  to  obtain 
Commission  approval  before  merging, 
by  acquisition,  lease,  management 
contract  or  otherwise,  anv  of  its 
rehabilitation  hospital  facilities  in  any 
of  the  three  areas  with  any  competing 
facilities  in  those  areas. 

DATES:  Comments  must  be  received  on 
or  before  March  28,  1995. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W.," 
Washington,  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Horoschak  or  0.scar  Voss.  FTC/S- 
3115,  Washington,  D.C.  20580.  (202) 
326-2756  or  326-2750. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
ofsixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6){ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(b)(6)(ii)). 

In  the  matter  of  HEALTH.SOIJTH 
REHABILITATIO.\  CORPORATION,  a 

corporation. 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  the  proposed  merger  of 
ReLife,  Inc.  with  HEALTHSOUTH 
Rehabilitation  Corporation 
("HEALTHSOUTH"),  and  it  now 
appearing  that  HEALTHSOUTH. 
hereinafter  sometimes  referred  to  as 
"proposed  respondent."  is  willing  to 
enter  into  an  agreement  containing  an 
order  to  divest  certain  as.sets  and  to 
cease  and  desist  from  making  certain 
acquisitions,  and  providing  for  other 
relief: 

It  is  hereby  agreed  by  and  between  the 
proposed  respondent,  by  its  duly 


authorized  officer  and  attorney,  ■,\\\i\ 
counsel  for  the  Commission  that: 

1.  Proposed  respondent 
HEALTHSOUTH  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  with  its  office  and 
principal  place  of  business  located  at 
Two  Perimeter  Park  South,  Birmingham. 
Alabama  35243. 

2.  Proposed  respondent  admits  oil  ihi' 
jurisdictional  facts  set  forth  in  the  (irafi 
of  complaint. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps: 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  \he 
validity  of  the  order  entered  pursiiant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  .\'  cess 
to  Justice  Act. 

4.  This  agreement  shall  not  be(.!inn' 
part  of  the  public  record  of  the 
proceeding  unle.ss  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  togethsr  with  ihe  drjift  ol 
complaint  contemplated  thereby,  will  hv 
placed  on  the  public  record  for  n  ;)eriod 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  1  he 
Commission  thereafter  may  eithrr 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  wii!  i.ikf 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlenn  iit 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  thai  the  law  has  been 
violated  as  alleged  in  the  draft  ol 
complaint  or  that  the  facts  as  allei;)-«l  in 
the  draft  complaint,  other  than 
jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  iliat. 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequer.llv 
withdrawn  by  the  Commission  pursnant 
to  the  provisions  of  Section  2.34  ol  tlie 
Commission's  Rules,  the  Commission 
may  ,  without  further  notice  to  the 
proposed  respondent.  (1)  issue  its 
complaint  corresponding  in  form  .iiui 
substance  with  the  draft  of  complaint 
and  its  decision  containing  the 
following  order  to  divest  and  to  (  e.ise  . 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  informal  ion 
public  with  re.spe<;t  thereto.  When  so 
entered,  the  order  shall  have  the  s.imii« 
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force  and  effect  and  may  be  altere<l. 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Deliver\-  by  the  US.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
re.spondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
ser\  ice.  The  complaint  may  be  u.sed  in 
construing  the  terms  of  the  order,  and 
tio  agreement,  understanding, 
representation,  or  interpretation  not 
(ontained  in  the  order  or  the  agreemejit 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  one*  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it" has  fully 
complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 


JMI 


/ 

It  is  ordered,  that  as  used  in  this 
order,  the  following  definitions  shall 
.ipply: 
A. "Respondent    or 
HEALTHSOUTH"  means 
HEALTHSOUTH  Rehabilitation 
('orporation.  its  predecessors, 
subsidiaries,  divisions,  and 
partnerships,  joint  ventures,  groups,  and 
affiliates  controlled  bv 
HEALTHSOUTH;  their  respeciive 
directors,  officers,  employees,  agents, 
and  representatives:  and  their  respective 
successors  and  assigns. 

B.  The  "Acquisition"  means  the 
merger  of  ReLife.  Inc.  with 
HEALTHSOUTH,  pursuant  to  their 
merger  agreement  dated  September  18. 
1994. 

C.  "Rehabilitation  hospital  facility" 
means  a  hospital,  or  distinct  part  thereof 
or  unit  therein  with  beds  licensed  as 
hospital  beds,  that  specializes  in  the 
provision'of  comprehensive,  acute 
inpatient  medical  rehabilitation  care  to 
patients  requiring  intensive, 
multidisciplinar>'  rehabilitation 
treatment  programs,  such  as  patients 
.suffering  from  stroke,  head  injur>', 
spinal  cord  in)ur>',  amputation,  severe 
fractures,  or  neuromuscular  diseases. 

D.  To  "acquire"  a  rehabilitation 
hor.pital  facility  me.^nR  to  directly  or 


indirectly,  through  subsidiaries, 
partnerships,  or  otheri^'ise,  acquire  the 
whole  or  any  part  of  the  stock,  share 
capital,  equity,  or  other  interest  in  a 
person  who  operates  the  rehabilitation 
hospital  facility;  acquire  any  assets  of 
the  rehabilitation  hospital  facility;  enter 
into  any  agreement  or  other  arrangement 
to  obtain  direct  or  indirect  ownership, 
management,  or  control  of  the 
rehabilitation  hospital  facility  or  any 
part  thereof,  including  but  not  limited 
to,  a  lease  of  or  management  contract  for 
any  such  rehabilitation  hospital  facility, 
or  an  agreement  to  replace  the 
rehabilitation  hospital  facility  with  a 
new  rehabilitation  hospital  f.icility  to  be 
operated  by  respondent;  or  acquire  or 
otherwi.se  obtain  the  right  to  designate, 
directly  or  indirectly,  directors  or 
trustees  of  any  rehabilitation  hospital 
facility. 

E.  To  "operate"  a  rehabilitation 
hospital  facility  means  to  own,  lease, 
manage,  or  otherwise  control  or  direct 
the  operations  of  a  rehabilitation 
hospital  facility,  directly  or  indirectly. 

F.  "Affiliate"  means  any  entity  whose 
nianagemenl  and  policies  are  controlled 
in  any  way.  directly  or  indirectly,  by  the 
person  with  whom  it  is  affiliated. 

G.  "Relevant  market  area"  means  each 
of  the  following  areas: 

1.  The  "Birmingham  metropolitan 
area."  consisting  of  Blount.  Jefferson,  St. 
Clair,  and  Shelby  counties  in  Alabama: 

2.  The  "Charleston  metropolitan 
area,"  consisting  of  Berkeley, 
Charleston,  and  Dorchester  counties  in 
South  Carolina;  and 

3.  The  "Nashville  metropolitan  area," 
consisting  of  Cheatham,  Davidson, 
Dickson.  Robertson.  Rutherford, 
Summer,  Williamson,  and  Wilson 
(xiunties  in  Tennessee. 

H.  "Person"  means  any  natural 
person,  partnership,  corporation, 
company,  association,  trust,  joint 
venture,  or  other  business  or  legal 
entity,  including  any  governmental 

agencv. 
I.  "Commission"  means  the  Federal 

Trade  Commission. 

J.  "Material  confidential  information" 
means  competitively  sensitive  or 
proprietary  information  not 
independently  known  to  respondent 
from  sources  other  than  the 
rehabilitation  hospital  facility  to  which 
that  information  pertains,  including  but 
not  limited  to  customer  lists,  price  lists, 
marketing  methods,  patents, 
technologies,  processes,  or  other  trade 
secrets. 

It  is  further  ordered  that: 
A.  Respondent  shall  divest,  absolutely 
find  in  good  faith,  within  twelve  (12) 


months  of  the  date  this  order  becomes 
final,  all  of  its  rights,  title,  and  interests 
in  and  to  all  tangible  and  intangible 
assets,  businesses,  goodwill,  properties, 
lands,  licen.ses,  and  leases  relating  to 
Nashville  Rehabilitation  Hospital,  a 
general  acute  care  hospital  in  Nashville, 
Tennessee  which  contains  a 
rehabilitation  hospital  facility  ("assets 
to  be  divested").  Respondent  shall 
divest  the  assets  only  to  an  acquirer  or 
acquirers  that  receive  the  prior  approval 
of  the  Commission,  and  only  in  a 
manner  that  receives  the  prior  approval 
of  the  Commission,  and  only  in  a 
manner  that  receives  the  prior  approval 
of  the  Commission.  Respondent  may, 
but  is  not  required  to.  divest  to  said 
acquirer(s)  the  management  contract 
under  which  ReLife,  Inc  operates  the 
rehabilitation  hospital  facility  at 
Sumner  Memorial  Hospital  in  Gallatin. 
Tennessee,  or  otherwise  transfer 
operation  of  that  facility  to  said 
acquireT(s).  if  Sumner  Memorial 
consents  to  the  transfer.  The  purpose  of 
the  divestiture  is  to  ensure  the 
continuation  of  the  rehabilitation 
hospital  facility  of  Nashville 
Rehabilitation  Hospital  as  an  ongoing, 
viable  rehabilitation  hospital  facility, 
and  to  remedy  the  lessening  of 
competition  resulting  from  the 
Acquisition  as  alleged  in  the 
Commission's  complaint. 

B.  Respondent  shall  unconditionally 
terminate,  absolutely  and  in  good  faith, 
the  following  management  contracts, 
and  cease  operating  the  rehabilitation 
hospital  facilities  to  which  those 
contracts  pertain: 

1.  By  no  later  than  October  1 ,  1995, 
the  Rehabilitation  Unit  Management 
Agreement  between  ReLife,  Inc.  and 
Roper  Hospital,  dated  December  6. 
1991,  under  which  ReLife  operates  the 
rehabilitation  hospital  facility  at  Roper 
Hospital  in  Charleston,  South  Carolina; 
and 

2.  Within  ninety  (90)  days  of  the  dute 
this  order  becomes  final,  tlie  Consulting 
Services  Contract  between 
HEALTHSOUTH  Rehabilitation  Corp. 
and  Medical  Center  East,  Inc.  dated 
January  1, 1990,  as  amended,  under 
which  HEALTHSOUTH  operates  the 
rehabilitation  hospital  facility  at 
Medical  Center  East  in  Binningham. 
Alabama. 

Provided,  however,  that  respondent 
may  contract  with  Medical  Center  East 
to  provide  to  that  hospital's 
rehabilitation  hospital  facility  the 
services  of  licensed  physical, 
occupational,  or  speech  therapists,  so 
long  a.-  the  therapists  provided  by 
respondent  do  not  perform  managerial 
functioTiS  at  the  facility, or  super\ise 
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personnel  except  other  therapists 
provided  by  respondent. 

C.  By  no  later  than  the  termination  of 
each  contract  identified  in  Paragraph 

II. B.  above,  respondent  shall  enter  into 
an  agreement  with  the  hospital  whose 
rehabilitation  hospital  facility  was 
operated  under  such  contract  (the 
'managed  hospital"),  that: 

1.  Prohibits  respondent  from  using,  in 
xmnection  with  respondent's  operation 
af  any  rehabilitation  hospital  or  other 
lealth  care  facility  in  the  relevant 
market  area  where  the  managed  hospital 
is  located,  any  material  confidential 
information  of  the  managed  hospital's 
ehabilitation  hospital  facility;  and 

2.  Confers  upon  the  managed  hospital 
1  legal  right  to  enforce  the  prohibition 
;et  forth  above  in  Paragraph  II.C.l. 

D.  Respondent  shall  comply  with  all 
erms  of  the  Agreement  to  Hold 
separate,  attached  hereto  and  made  a 
lart  hereof  as  Appendix  I.  Said 
Agreement  to  Hold  Separate  shall 
:ontinue  in  effect  until  such  time  as 
■espondent  has  fulfilled  the  divestiture 
•equirements  of  this  order  or  until  such 
>ther  time  as  the  Agreement  to  Hold 
Separate  provides. 

E.  Pending  the  divestiture  required  by 
'aragraph  II. A.  above,  and  the  contract 
erminations  required  by  Paragraph  II. B. 
ibove,  respondent  shall  take  such 
actions  as  are  necessary  to  maintain  the 
yjability,  competitiveness,  and 
marketability  of  the  assets  to  be  divested 
and  of  the  rehabilitation  hospital 

acilities  operated  under  the  contracts  to 
1)6  terminated,  and  to  prevent  the 
destruction,  removal,  wasting, 
deterioration,  or  impairment  of  any  of 
I  he  those  assets,  except  for  ordinary 
'Vear  and  tear. 

F.  A  condition  of  approval  by  the 
(Commission  of  the  divestiture  required 
by  Paragraph  II.A.  shall  be  a  written 
agreement  by  the  acquirer  that  it  will 
not.  for  a  period  often  (10)  years  from 
the  date  of  divestiture,  directly  or 
ijndirectly,  through  subsidiaries, 
partnerships,  or  otherwise,  without  the 
prior  approval  of  the  Commission,  sell 
or  otherwise  transfer  all  or  substantially 
i  II  of  the  rehabilitation  hospital  facility 
(if  Nashville  Rehabilitation  Hospital  to 

( ny  person  who  operates,  or  will 
(iperate  immediately  following  .such  sale 
(If  transfer,  any  other  rehabifitation 
lospital  facility  in  the  Nashville 
metropolitan  area  as  defined  in 
Paragraph  I.G.3.  above. 

1 

|It  is  further  ordered  that: 

A.  If  the  respondent  has  not  divested, 
absolutely  and  in  good  faith  and  with 
t  le  Commission's  prior  approval,  the 
assets  to  be  divested  identified  in 


Paragraph  II.A.  above,  in  accordance 
with  this  order,  within  twelve  (12) 
months  of  the  date  this  order  liecomes 
final,  the  Commission  may  appoint  a 
trustee  to  divest  such  assets.  In  the 
event  that  the  Commission  or  the 
Attorney  General  brings  an  action  for 
any  failure  to  comply  with  this  order  or 
in  any  way  relating  to  the  Acquisition, 
pursuant  to  5(/)  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45(/),  or  any 
other  statute  enforced  by  the 
Commission,  the  respondent  shall 
consent  to  the  appointment  of  a  trustee 
in  such  action.  Neither  the  appointment 
of  a  trustee  nor  a  decision  not  to  appoint 
a  trustee  under  this  paragraph  shall 
preclude  the  Commission  or  the 
Attorney  General  from  seeking  t;ivil 
penalties  or  any  other  relief  available  to 
it,  including  a  court  appointment  of  a 
trustee  pursuant  to  Section  5(/)  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  45(/),  or  any  other  statute 
enforced  by  the  Commission,  for  any 
failure  by  the  respondent  to  compiv 
with  this  order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III.  A.  of  this  order, 
respondent  shall  consent  to  the 
following  terms  and  conditions 
regarding  the  trustees  powers,  duties, 
authority,  and  responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  the 
respondent,  which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  respondent  has  not 
opposed,  in  writing,  including  the 
reasons  for  opposing,  the  selection  of 
any  proposed  trustee  within  ten  (10) 
days  after  notice  by  the  staff  of  the 
Commission  to  respondent  of  the 
identity  of  any  proposed  trustee, 
respondent  shall  be  deemed  to  have 
consented  to  the  selection  of  the 
proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  assets  identified  in  Paragraph  II.A. 
above. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee,  respondent 
shall  execute  a  trust  agreement  that, 
subject  to  the  prior  approval  of  the 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  of  the  court,  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestitures  required  by  this  order. 

4.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  des«:ribed 
in  Paragraph  III.B.3.  to  accomplish  the 
divestiture,  which  shall  be  subje<.t  to  the 


prior  approval  of  the  Commission.  If. 
however,  at  the  end  of  the  twelve-month 
period,  the  trustee  has  submitted  .i  plan 
of  divestiture  or  believes  that  divestiture 
can  be  achieved  within  a  reasonable 
time,  the  tiivestiture  period  mav  be 
extended  by  the  Commission,  or  in  the 
case  of  a  court-appointed  trustee,  bv  the 
court;  provided  however,  the 
Commission  may  extend  this  period 
only  two  (2)  times. 

5.  The  tru.stee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records,  and  facilities  related  to  the 
as.sets  identified  in  Paragraph  II.A. 
above,  or  to  any  other  relevant 
information  as  the  trustee  may  request. 
Respondent  shall  develop  such  financial 
or  other  information  as  such  trustee  may 
reasonably  request  and  shall  cooperate 
with  the  trustee.  Respondent  shall  fake 
no  action  to  interfere  with  or  impede  the 
tru.stee's  at.complishment  of  the 
divestiture.  Any  delays  in  divestiture 
cau.sed  by  respondent  shall  extend  tin- 
time  for  divestiture  under  this 
Paragraph  in  an  amount  equal  to  the 
delay,  as  determined  by  the  Commission 
or,  for  a  (  ourt-appointed  trustee,  by  the 
court. 

B.  The  trustee  shall  use  his  or  hnrbesl 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  the  respondents 
absolute  and  unconditional  oblig.ilii.'n  to 
divest  at  no  minimum  price.  The 
divestiture  shall  be  in  the  manner  .ind 
to  acqiiirer(s)  as  set  out  in  Paragraph  11 
of  this  order;  provided,  however,  it  the 
trustee  receives  bona  fide  offers  from 
more  than  one  acquiring  entity.  a;id  if 
the  Commission  determines  to  approve 
more  than  one  such  acquiring  enlitv.  the 
trustee  shall  divest  to  the  acquiring 
entity  selet  ted  by  respondent  from 
among  those  approved  by  the 
Commission. 

7.  The  tru.stee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  the  respondent,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  the 
authority  to  employ,  at  the  cost  and 
expen.";*'  of  respondent,  such 
consultants,  accountants,  attoniey.s, 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  as  are  necessary  to  i  arry 
out  the  trustee's  duties  and 
responsibilities.  The  trustee  shall 
account  for  all  monies  derived  from- the 
sale  and  all  expenses  incurred.  .After 
approval  by  the  Commission  and.  in  the- 
case  of  a  court-appointed  trustee,  bv  the 
court,  of  I  he  account  of  the  trustee, 
including  ftn^s  for  his  or  her  service.s.  all 
remaining  monies  shall  be  paid  at  ihi- 
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directioB  of  the  respondeat  and  the 
trustee's  power  shall  be  terminated.  The 
trustee's  compensation  shall  be  based  at 
least  in  significant  part  on  a  commission 
arrangement  contingent  on  the  trustees 
divesting  the  assets  set  forth  in 
Paragraph  II.A.  above. 

8.  Respondent  shall  identify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of.  or 
in  connection  with,  the  performance  of 
the  trustees  duties,  including  all 
reasonable  fees  of  coxmsel  and  other 
expenses  incurred  in  connection  with 
the  preparation  for.  or  defense  of  any 
(iaim.  whether  or  not  resulting  in  any 
liahilit>'.  except  to  the  extent  that  such 
liabilities,  losses,  damages,  claims,  or 
expenses  result  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  fkith  by  the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  dihgently,  a  substitute  trustee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III.A.  of  this 
order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative,  or  at  the 
request  of  the  trustee,  issue  such 
additional  orders  or  directions  as  they 
may  be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  assets  identified  in 
Paragraph  II.A.  above. 

12.  Tne  tnKtee  shall  report  in  writing 
to  the  respondent  and  to  the 
Commission  every  sixty  (60)  days 
concerning  the  trustee's  efforts  to 
a(XX)mplish  divestiture. 

IV 

It  is  further  ordered  that,  for  a  period 
of  ten  (10)  years  from  the  date  this  order 
bei:omes  final,  respondent  shall  not. 
without  the  prior  approval  of  the 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  any  stock,  sh?.n>  copitai. 
equity,  or  other  interest  in  any  person 
who  operates  any  rehabilitation  hospital 
tiicility  ifi  any  relevant  market  area: 

B.  Acjquire  any  assets  of  any 
rehabilitation  hospital  facilit\-  in  any 
relevant  marked  area; 

C.  Enter  into  any  agreement  or  other 
nrranseraent  to  obtain  direct  or  indirect 
ovmership.  managsment,  or  control  oi 
any  rehabilitation  hospital  facility  or 
anv  part  thereof  in  any  relevant  market 
area,  including  but  not  limited  to,  a 
lease  of  or  management  contract  for  any 
surii  rehabilitatiop  lospital  facility,  or 
>in  agreement  to  replace  a  rehabilitation 


hospital  EaciUty  operated  by  another 
person  with  a  rehabiUtation  hospital 
facility  to  be  operated  by  respondent; 

D.  Acquire  or  otherwise  obtain  the 
right  to  designate,  directly  or  iruiirectly. 
directors  or  trustees  of  any 
rehabihtation  hospital  facility  in  any 
relevant  market  area;  or 

E.  Permit  any  rehabiUtation  hospital 
facility  it  operates  in  any  relevant 
market  area  to  be  acquired  (in  whole  or 
in  part,  by  stock  acquisition,  asset 
acquisition,  lease,  management  contract, 
establishment  of  a  replacement  facility, 
right  to  designate  directors  or  trustees, 
or  otherwise)  by  any  person  who 
operates,  or  will  operate  immediately 
following  such  acquisition,  any  other 
rehabilitation  hospital  facility  in  that 
relevant  market  area. 

Provided,  however,  tliat  prior 
approval  shall  not  be  required  by  this 
Paragraph  IV  for: 

1.  The  establishment  of  a  new 
rehabilitation  hospital  facility  (other 
than  as  a  replacement  for  a 
rehabilitation  hospital  facility,  not 
operated  by  respondent,  in  any  relevant 
area,  pursuant  to  an  agreement  or 
understanding  between  respondent  and 
the  person  operating  the  replaced 
facility); 

2.  Any  transaction  otherwise  subjet:! 
to  this  Paragraph  IV  of  this  order  if  the 
fair  market  value  of  (or,  in  case  of  a 
purchase  acquisition,  the  coi;jsJderation 
to  be  paid  for)  the  rehabilitation  hospital 
facility  or  part  thereof  to  be  acquired 
does  not  exceed  five  hundred  thousand 
dollars  (5500,000); 

3.  Any  transaction  otherwise  subject 
to  this  Paragraph  IV  of  this  order  if  the 
rehabilitation  hospital  facility  in 
question  is  already  operated  by 
respondent  (imless  respondent  is 
required  by  Paragraph  U  of  this  order  to 
cease  operating  the  facility);  or 

4.  The  acquisition  of  products  or 
services  in  the  ordinary  course  of 
business. 

V 

It  is  further  ordered  that,  for  a  period 
of  ten  (10)  years  from  the  date  this  order 
bet:omes  final,  respondent  shall  not, 
directly  or  indirectly,  through 
subsidiaries,  partnerships  or  otherwise, 
without  providing  advance  written 
notification  to  the  Commission, 
consummate  any  joint  venture  or  other 
arrangement  with  any  rehabiUtation 
hospital  facility  in  any  relevant  market 
area  not  operated  by  respondent,  for  the 
joint  establishment  or  operation  of  any 
new  rehabiUt£ition  hospital  service, 
facility,  or  part  thereof  in  that  relevant 
market  area.  Such  advance  notification 
shall  be  filed  immediately  upon 
respnnrkmt's  issuance  of  a  letter  of 


intent  for,  or  execution  of  an  agreement 
to  enter  into,  such  a  transaction, 
whidbever  is  earlier. 

Said  notification  required  by  this 
Paragraph  V  of  this  order  shaU  be  given 
on  \be  Notification  and  Repeal  Form  set 
forth  in  the  Appendix  to  Part  803  of 
Title  16  of  the  Code  of  Federal 
Regulations  (as  amended),  and  shall  Iw 
prepared  and  transmitted  in  accordance 
with  the  requirements  of  that  part. 
exce;^  that  no  fiUng  fee  will  be  required 
for  any  such  notification,  notification 
need  not  be  made  to  the  United  States 
Department  of  Justice,  and  notification 
is  required  onty  of  respondent  and  not 
of  any  other  party  to  the  transaction. 
ResfKjndent  is  not  required  to  observe 
any  waiting  period  after  making  said 
notification  required  bv  this  Paragraph 
V. 

Respondent  shall  comply  with 
reasoTiable  requests  by  the  Commission 
staff  for  additional  information 
concerning  any  transaction  subject  to 
this  Paragraph  V  of  this  order,  Witbin 
fifteen  (15)  da>'s  of  receipt  of  such 
requests. 

Provided,  howe\'er,  that  no 
transaction  shall  be  subject  to  tiiis 
Paragraph  V  of  this  order  if: 

A.  The  fair  market  value  of  the  assets 
to  be  contributed  to  the  joint  venture  or 
other  arrangement,  by  rthabilitation 
hospital  facilities  not  operated  by 
respondent,  does  not  exceed  five 
hundred  thousand  dollars  ($500,000); 

B.  The  fair  market  value  of  the  assets 
to  be  contributed  to  the  joint  venture  or 
other  arrangement  by  respondent  does 
not  exceed  five  hundred  thousand 
dollars  (S500.000); 

C.  The  SOTvice,  facility,  or  part  then^of 
to  be  established  or  operated  in  a 
transactions  subject  to  this  order  is  to 
engage  in  no  activities  other  than  the 
provision  of  the  following  services: 

.  iaundr>-;  data  processing;  purchasing; 
materials  management;  billing  and 
collection;  dietary;  industrial 
engineering;  maintenance;  printing; 
security;  records  management; 
laboratory  testing;  personnel  education 
testing,  or  training;  or  health  care 
financing  (such  as  through  a  health 
maintenance  or^nizatioo  or  preferred 
provider  organization);  or 

D.  NJotification  is  required  to  be  made, 
and  has  been  made,  pursuant  to  Section 

7 A  of  the  Cla>ton  Act,  15  U.S.C  §  18a,     . 
or  prior  approval  by  the  Commission  is 
required,  and  has  been  requested, 
pursuant  to  Paragraph  IV  of  this  order. 

17 

It  is  further  ordered  that,  for  a  period 
of  ten  (10)  years  from  the  date  this  order 
becomes  final,  respondent  shaU  not  sell 
or  otherwise  transfer  to  any  other  person 
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I  or  substantially  al!  of  any 
:  rabilitation  hospital  fadlity  it 
ori^rates  in  any  relevant  market  area 
(ejicept  pursuant  to  a  divestiture 
retjuired  by  Paragraph  II  of  this  order), 
unless  the  acquiring  person  files  with 
the  Commission,  prior  to  the  closing  of 
sarjh  acquisition,  a  written  agreement  to 
he  bound  by  the  provisions  of  this  order 
as  applicable  to  the  facility  and  the 
re  evant  market  area  in  which  the 
actjuired  facility  is  located,  which 
ag-eement  respondent  shall  require  as  a 
coidition  precedent  to  the  acquisition. 

Vlti 

I  is  further  ordered  that: 
Within  sixty  (60)  days  after  the 
dat^!  this  order  becomes  final  and  every 
si)  liy  (60)  days  thereafter  until  the 
redpondent  lias  fully  complied  with 
Paragraphs  II  and  III  of  this  order,  the 
re;  pendent  shaU  submit  to  the 
Commission  a  verified  written  report 
setjting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
cotnplying,  and  has  complied  with 
PaMgraphs  II  and  III  of  this  order. 
Respondent  shall  include  in  its 
cojnpliance  reports,  among  other  things 
that  are  required  from  time  lo  tome,  a 
(a\i  descTiption  of  the  efforts  being 
msjde  to  comply  with  Paragraphs  II  and 
HI  Of  the  order,  including  a  description 
of  iill  sub.stantive  contracts  or 
negotiations  for  the  divestiture  of  the 
a.s^jjts  identified  in  Paragraph  II.A. 
abdie,  the  steps  taken  to  terminate  the 
coitlnacts  identified  in  Paragraph  II.B. 
abdve,  and  the  identity  of  all  parties 
(oiltacted.  Respondent  shall  al.so 
indlude  in  its  compliance  reports. 
subJiBct  to  any  legally  rei;ognized 
privilege,  copies  of  all  written 
corpmunications  to  and  from  such 
paijties,  all  internal  memoranda,  and  all 
repjurts  and  recommendations 
corjcerning  divestiture. 

B.  One  (1)  year  from  the  date  this 
order  he(;omes  final,  annually  for  the 
ne>t  nine  (9)  years  on  the  anniversary  of 
the  date  this  order  becomes  final,  and  at 
oths-  timas  as  the  Commis-sion  mav 
reqiiire,  respondent  shall  file  a  verified 
written  report  with  the  Commission 
settling  forth  in  detail  the  manner  and 
forr^l  in  which  it  hasc;omplied  and  if  is 
complying  with  Paragraphs  IV.  V.  and 
\T  of  this  order. 


VIL 

It 
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Is  further  ordered  that  respondent 
I  notify  the  Commission  at  lea.st 
thirty  (30)  days  prior  to  any  proposed 
cha(ige  in  the  corporate  respondent  such 
as  dissolution,  assignment,  .sale 
resisting  in  the  emergence  of  a 
successor  corporation,  or  the  creation  or 
di.sfiohition  of  subsidiaries  or  anv  other 


<:hange  in  the  corporation  that  may 
affect  compliance  obligations  .irising  oirt 
of  the  order. 

IX 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  se<:uring. 
compliance  with  this  order,  and  subje*:! 
to  any  legally  recognized  privilege,  the 
respondent  shall  permit  any  duly 
authorized  representative  of  the 
Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  .nnd 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  the 
respondent  relating  to  any  matters 
contained  in  this  order;  and 

B.  Upon  five  days;  notice  lo 
respondent  and  without  restraint  or 
interference  from  it,  to  interview 
officers,  directors,  or  employees  of 
respondent. 

In  thd  matter  of  HEALTH 
KEH.ABILITATION  CORPtlKATION.  ;i 

(urponition  Fiii!  No.  a.SI-fHH)? 

Agreement  to  Hold  Separate 

This  agreement  to  Hold  Separate 
(  "Agreement")  is  bv  and  betweeri 
HEALTHSOUTH  Rehabilitation 
Corporation  C'respondenl"  or 
■HEALTHSOUTH"),  a  corporation 
organized,  existing,  and  doing  business 
imder  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  with  its  principal 
place  of  business  at  Two  Perimeter  Park 
South,  Birmingham,  Alabama  3.')243: 
and  the  Federal  Trade  Commission 
("Commission"),  and  independent 
agency  of  the  United  States 
Government,  established  under  the 
Federal  Trade  Commission  Ad  of  1914 
15U.S.C.  41.pf.wq. 

Whereas,  on  or  before  September  18, 
1994,  HEALTHSOUTH  agreed  to  mer^e 
with  ReLife,  Inc.  ("Relife"),  ami  thereby 
acquire,  inter  nlin.  a  majority 
pai*nership  interest  in  Nashville 
Rehabilitation  Hospital  in  Nashville. 
Tennessee  (the  "Acquisition");  and 
Whereas,  The  Commi.ssion  is  now 
investigating  the  Acquisition  to 
determine  if  it  would  violate  any  of  the 
status  enforced  by  the  Commission;  and 

Whereas,  if  the  Commission  accepts 
the  Agreement  Containing  Consent 
Order  in  this  matter  ("Consent  Order"), 
which  would  require  the  divestiture  of 
ReLife's  majority  partnership  interest  in. 
and  certain  other  assets  listed  in 
Paragraph  II.A.  of  the  Consent  Order 
Relating  to.  Nashville  Rehabilitation 
Hospital  (which  assets,  together  with 
the  Hospital,  hereinafter  are  referred  to 
as  the  "N'RH  Assets"),  the  Commission 
must  place  the  CoH.senl  Order  on  the 


public  record  for  a  period  of  at  least 
sixty  (60)  days  and  may  subsequently 
withdraw  su(.h  an:eptance  pursuant  to 
the  provisions  of  .Section  2.34  of  the 
Commission's  Rules;  and 

Whereas,  the  Commission  is 
j.oncerned  that  if  an  understanding  is 
not  reached,  preserving  the  status  qua 
<inte  of  the  NRH  Assets  during  lh'> 
period  prior  to  the  final  acceptance  ami 
i.ssuance  of  the  Consent  Order  b\  the 
Commission  (after  the  60-day  public 
(.omment  period),  divestiture  resulting 
from  any  proceeding  challenging  the 
legality  of  the  Acquisition  might  not  !«• 
possible,  or  miglit  be  less  than  an 
effective  remedy;  and 

Whereas,  the  Commission  is 
(oncemed  that  if  the  Acquisition  is 
consummated,  it  will  be  necessary  to 
preserve  the  Commission's  ability  lo 
compel  the  dive.stiture  required  by 
Paragraphs  II.A.  and  III  of  the  Consent 
Order  and  the  Commission's  right  to 
have  NRH  As.sets  continue  as  a  viable 
independent  rehabilitation  hos()ital 
fai;ility:  and 

Whereas,  the  purpose  cf  this 
Agreement  and  the  Consent  Order  is  to: 

(i)  Preserve  the  NRH  A.ssets  as  a  viable 
independent  inpotient  rehabilitation 
hospital  facility  pending  the  divestiture 
required  by  Paragraphs  U.A.  and  Jll  of 
the  Consent  Order,  and 

(ii)  Remedy  any  anficompetitivi? 
effe<:ts  of  the  Acquisition; 

Whereas,  respondent's  entering  iiito 
this  Agreement  shall  in  no  way  l»e 
construed  as  an  admission  by 
respondent  that  the  Acqui.sition  is 
illegal:  and 

Whereas,  respondent  understands  Ih.it 
no  net  or  transa<;tion  conlem plated  bv 
this  .Agreement  shall  be  deemed 
immune  or  e.xempt  from  the  provisitms 
of  the  antitrust  laws  or  the  Fetlernl 
Trade  Commission  Act  by  reas«m  of 
anything  contained  in  this  Agreement. 
Now.  therefore,  the  parties  agree  as 
follows,  upon  understanding  that  the 
Commi.ssion  has  not  yet  detennined 
whether  the  Acquisition  will  be 
(  hallenged.  and  in  consideration  of  t!i»; 
Commis.sion's  agreement  that,  unless 
the  Commission  detennines  to  rejet.t  thi- 
Consent  Order,  it  will  not  seek  hirther 
relief  from  resjiondenf  with  respect  In 
the  Acquisition,  except  that  the 
Commi.ssion  may  exen;ise  anv  and  all 
rijjhts  to  enforce  this  Agreentent  ami  ihr- 
Consent  Order  to  which  it  is  annexe<i 
and  made  a  part  thereof,  and  in  tiie 
event  the  required  divestiture  is  not 
accomplish»Hl.  to  appoint  a  tru.stw  In 
seek  divestiture  of  the  .NRH  Assets 
pursuant  to  the  Consent  Order 

1.  Respondent  agrees  to  execute  fhe 
.'\gnm»menl  Containing  Cons»mt  Onlcr 


r>406 


Federal  Resister  /  Vol.  60.  No.  18  /  Friday.  January  27.  1995  /  Notices 


JMI 


ami  be  bound  by  the  attached  Consent 
Order. 

2.  Respondent  agrees  that  from  the 
date  this  Agreement  is  accepted  until 
the  earliest  of  the  times  li.sted  in 
subparagraphs  2.a  or  2.b..  it  will  toiiiply 
with  the  provisions  of  paragraph  3  of 
this  Agreemen'.: 

a.  Three  (3)  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Order  pursuant  to  the 
provisions  of  Section  2.34  of  the 
Commission's  Rules:  or 

h.  The  time  that  the  divestiture 
required  by  the  Consent  Order  has  been 
completed. 

3.  Respondent  will  hold  the  NRH 
.\-.sets  as  they  are  presently  constituted 
separate  and  apart,  on  the  following 
terms  and  conditions: 

a.  Tiie  NRH  Assets,  as  they  are 
presently  constituted,  shall  he  held 
separate  and  apart  and  shall  be  operated 
iiidependentlv  of  respondent  (meaning 
here  and  hereinafter.  HEALTHSOUTH 
excluding  the  NRH  Assets),  except  to 
the  extent  that  respondent  must  exercise 
direction  and  control  over  the  NRH 
Assets  to  assure  rompiiance  with  this 
Agreement  or  the  Consent  Order  and 
except  as  otherwise  provided  in  this 
Agreement. 

b.  HEALTHSOUTH  shall  appoint  a 
Management  Committee  to  manage  and 

■  maintain  the  NRH  Assets  on  a  day-to- 
day basis  while  this  Agreement  remains 
in  effect.  The  Management  Committee 
shall  have  exclusive  management  and 
control  of  the  NRH  Assets,  and  shall 
manage  the  NRH  Assets  independently 
of  HEALTHSOUTH's  other  businesses. 

c.  The  Management  Committee, 
which  shall  be  appointed  by 
HEALTHSOUTH,  shall  consist  of  three 
or  five  members,  including  a  chairman 
who  is  independent  of  respondent  and 
is  competent  to  assure  to  continued 
viability  and  competitiveness  of  the 
NRH  .Assets;  a  person  with  experience 
in  operating  rehabilitation  hospital 
facilities;  and  a  HEALTHSOUTH 
controller  or  other  financial  officer, 
whose  responsibilities  do  not  include 
any  participation  in  HEALTHSOUTH's 
operations  in  the  Nashville  metropolitan 
area  as  defined  in  Paragraph  I.G.  of  the 
Consent  Order.  No  more  than  a  minority 
of  Management  Committee  members 
shall  be  directors,  officers,  employees, 
or  agents  of  respondent  ( "respondent's 
Management  Committee  members"). 
Meetings  of  the  Management  Committee 
during  the  term  of  this  Agreement  shall 
be  audio  recorded,  and  recordings  shall 
he  retained  for  two  (2)  years  after  the 
termination  of  this  Agreeement. 

d.  Respondent  shall  not  exercise 
direction  or  control  over,  or  infiuence 
directly  or  indirectly,  the  NRH  As.sets, 


any  as.sociated  operations  or  businesses, 
the  Management  Committee,  or  the 
independent  chairman  of  the 
Management  Committee;  provided, 
however,  that  respondent  may  exercise 
only  such  direction  and  control  over  the 
Management  Committee  as  is  necessary 
to  assure  compliance  with  this 
Agreement  or  the  Consent  Order. 

e.  Respondent  shall  maintain  the 
viability,  competitiveness,  and 
marketability  of  the  NRH  Assets,  and 
shall  not  sell,  transfer,  encumber  (other 
than  in  the  normal  course  of  business, 
or  to  effect  the  divestitures 
contemplated  by  the  consent  order),  or 
otherwise  impair  their  viability, 
competitiveness,  or  marketability. 

f.  The  NRH  Assets  shall  be  staffed 
with  employees  sufficient  in  numbers 
and  skills  to  maintain  the  viability, 
competitiveness,  and  marketability  of 
the  Hospital  and  the  NRH  Assets,  which 
employees  shall  be  selected  from  the 
existing  employee  base  of  the  NRH 
Assets,  and  may  also  be  hired  from 
other  sources.  To  this  end,  respondent 
shall  maintain  at  least  the  same  ratios  of 
full-time  equivalent  employees  to 
inpatient  days,  for  professional 
employee  staff  (Such  as  nurses  anc 
therapists),  and  for  other  staff 
employees,  as  exist  at  the  date  of  this 
Agreement,  and  shall  offer  salaries  and 
employee  benefits  sufficient  to  maintain 
such  staffing  levels  and  maintain  quality 
of  patient  care  at  least  substantially 
equivalent  to  that  now  provided  by  the 
employees  of  the  NRH  Assets. 

g.  VVith  the  exception  of  respondent's 
Management  Committee  members, 
respondent  shall  not  change  the 
composition  of  the  Management 
Committee  unless  the  independent 
chairman  consents  to  such  change.  The 
independent  chairman  shall  have  power 
to  remove  members  of  the  Management 
Committee  for  cause.  Respondent  shall 
not  change  the  composition  of  the 
management  of  the  NRH  Assets,  except 
that  the  Management  Committee  shall 
have  the  power  to  remove  management 
employees  for  cause. 

h.  If  the  independent  chairman  ceases 
to  act  or  fails  to  act  diligently,  a 
substitute  chairman  shall  be  appointed 
in  the  same  manner  as  provided  in 
Paragraph  3.c.  of  this  Agreement. 

i.  Except  as  required  by  law,  and 
except  to  the  extent  that  necessary 
information  is  exchanged  in  the  course 
of  evaluating  the  Acquisition,  defending 
investigations,  defending  or  prosecuting 
litigation,  negotiating  agreements  to 
divest  assets,  or  complying  with  this 
agreement  or  the  Consent  Order, 
respondent  shall  not  receive,  have 
acce.ss  to.  use.  or  continue  to  use,  any 
material  confidential  information  (as 


that  term  is  defined  in  the  Consent 
Order)  not  in  the  public  domain  about 
the  NRH  Assets,  or  the  activities  of  the 
Management  Committee.  Nor  shall  the 
NRH  Assets  or  the  Management 
Conmiittee  receive  or  have  access  to,  or 
use  or  continue  to  use,  any  material 
confidential  information  not  in  the 
public  domain  about  respondent  that 
relates  to  rehabilitation  hospital 
facilities  operated  by  respondent  in  the 
Nashville  metropolitan  area  as  defined 
in  Paragraph  I.G.  of  the  Consent  Order. 
Respondent  may  receive  on  a  regular 
basis  aggregate  financial  information      ,. 
relating  to  the  NRH  Assets  necessary 
and  essential  to  allow  respond<*nt  to 
prepare  United  States  consolidated 
financial  reports,  tax  returns,  and 
personnel  reports.  Any  such 
information  that  is  obtained  pursuant  to 
this  subparagraph  shall  be  u.sed  only  for 
the  purpose  set  forth  in  this 
subparagraph. 

j.  Except  as  permitted  by  this 
Agreement,  respondent's  Management 
Committee  members  shall  not,  in  their 
capacity  as  Management  Committee 
members,  receive  material  confidential 
information  of  the  NRH  Assets,  and 
shall  not  disclose  any  such  information 
received  under  this  Agreement  to 
respondent,  or  use  it  to  obtain  any 
advantage  for  respondent.  Each  of 
respondent's  Management  Committee 
members  shall  enter  a  confidentiality 
agreement  prohibiting  disclosure  of 
material  confidential  information. 
Respondent's  Management  Committee 
members  shall  participate  in  matters 
that  come  before  the  Management 
Committee  only  for  the  limited  purposes 
of  considering  a  capital  investment  or 
other  transaction  exceeding  $100,000, 
approving  any  proposed  budget  and 
operating  plans,  and  carrying  out 
respondent's  responsibilities  under  this 
Agreement,  the  Consent  Agreement,  and 
the  Consent  Order.  Except  as  permitted 
by  this  Agreement,  respondent's 
Management  Committee  members  shall 
not  participate  in  any  matter,  or  attempt 
to  infiuence  the  votes  of  the  other 
members  of  the  Management  Committee 
with  respect  to  matters,  that  would 
involve  a  conflict  of  interest  if 
respondent  and  the  NRH  Assets  were 
separate  and  independent  entities. 

k.  Any  material  transaction  relating  to 
the  NRH  Assets  that  is  out  of  the 
ordinary  course  of  business  must  be 
approved  by  a  majority  vote  of  the 
Management  Committee:  provided  that 
the  Management  Committee  shall 
approve  no  transaction,  material  or 
othenvi.se.  that  is  precluded  by  this 
Agreement. 

1.  All  earnings  and  profits  of  the  NRH 
Assets  shall  he  retained  separately.  If 
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n«  pessary,  respondent  shall  provide  the 
NRH  A.ssets  with  sufficient  working 
cajpital  to  maintain  the  current  rale  of 
operation  of  the  NRH  As.sets,  and  to 
(  ajrry  out  any  capital  improvement  plans 
which  have  been  approved. 

bi.  HEALTHSOUTH  shall  continue  to 
pmvide  the  same  support  services  to  the 
NRH  Assets,  which  are  not  provided  by 
thqt  hospitals  t;mplovees.  as  are  being 
provided  by  ReLife  to  the  hospital  as  of 
the  date  this  Agreement  is  signed. 
HIj:aLTHS0UTH  may  charge  the  NRH 
Assets  the  same  fees,"  if  any,  charged  by 
RqLife  for  such  support  ser\  ices  as  of 
thfe  date  of  this  Agreement. 
HEALTHSOUTH  personnel  providing 
suj:h  support  services  must  retain  and 
maintain  all  material  confidential 
information  of  the  NRH  Assets  on  a 
cohfidentiai  basis,  and,  except  as  is 
pel-tnitted  by  this  Agreement,  such 
pe|-i;ons  shall  be  prohibited  from 
providing,  discussing,  exchanging, 
<:ii|t!ulating,  or  otherwise  furni.shing  any 
siijli  information  to  or  with  any  person 
wljdse  employment  involves  any  of 
refjpondent's  businesses,  including 
without  limitation  businesses  in  the 
Nashville  metropolitan  area.  Su(  h 
personnel  shall  also  execute  a 
coinfidentiality  agreement  prohiliiting 
thijdi.sclosure  of  any  material 
coijindential  information  of  the  NRH 
Assets. 

ri.  HEALTHSOLTH  shall  cause  the 
NRJH  Assets  to  continue  to  expend  funds 
forimarketing  and  advertising  at  a  level 
no*  lower  than  that  expi>nded  in  fiscal 
yedP  1994  or  budgeted  in  fiscal  year 
inf|5,  and  shall  increase  such  spending 
.as  deemed  reasonably  neces.sary  by  the 
Management  Committee  in  lighr  of 
(orhpetitive  conditions. 

4.  Should  the  FedemI  Trade 
Commission  seek  in  any  pro<;eef»ing  to 
compel  respondent  to  dive.st  any  ot  the 
NRH  Assets  as  provided  in  the  Consent 
Order,  or  to  seek  any  other  injimr.tive  or 
equitable  relief  for  any  failure  to  comply 
with  the  Consent  Order  or  this 
Agnaement,  or  in  any  way  relating  fo  the 
Acquisition,  respondent  shall  not  raise 
any  objection  based  upon  the  expiration 
of  the  applicable  Hart-Scott-Rodino 
Antitrust  Improvements  Act  waiting 
period  or  the  fact  that  the  Commission 
has  permitted  the  A(X)uisition. 
Respondent  also  waives  all  righls  to 
contest  the  validity  of  this  Agreement. 
."5.  To  the  extent  that  this  Agreement 
requires  respondent  to  take,  or  prohibits 
respondent  from  taking,  certain  ai:tJons 
that  otherwise  may  be  required  or 
prohibited  by  contract,  respondent  shall 
abide  by  the  terms  of  this  Agreement  or 
the  Consent  Order  and  shall  not  assert 
as  a  defense  such  contract  requirements 
in  anivjl  penalty  action  brought  by  ilie 


Commission  to  enforce  the  terms  of  this 
Agreement  or  Consent  Order. 

6.  For  the  purpose  of  determining  or 
securing  compliance  with  this 
Agreement,  subjecl  to  any  legally 
recognized  privilege,  and  upon  written 
request  with  reasonable  notic-e  to 
respondent  made  to  its  principal  office, 
respondent  shall  permit  any  duly 
authorized  representative  or 
representatives  of  the  Commission: 

a.  Access  during  the  offire  hours  of 
respondent  and  iu  the  pn?sence  of 
counsel  to  inspect  and  t:opy  all  books, 
ledgers,  accounts.  t:orrespondence, 
memoranda,  and  other  rec.ords  and 
documents  in  the  possession,  or  under 
the  control  of  respondent,  relating  to 
compliance  with  this  Agreement: 

b.  Upon  five  (5)  days'  notice  to 
respondent,  and  without  restraint  or 
interference  from  respondent,  to 
interview  offic:ers  or  emplovees  of 
respondent,  who  may  have  counsel 
present,  regarding  any  such  matters. 

7.  This  Agreement  shall  not  be 
binding  until  approvcnl  by  the 
Commission. 

Analysis  of  Proposed  Consent  OrtJer  (o 
Aid  Public  Comment  HEALTHSOUTH 
Rehabilitation  Corp.,  File  No.  951-0007 

The  Federal  Trade  Comnii.ssion  has 
accepted,  subject  to  final  approval,  a 
proposed  consent  order  from 
HEALTHSOUTH  Rehabilitation 
Corporation  ("HEL^LTHSOUTH  ').  The 
agreement  would  settle  charges  by  the 
Federal  Trade  Commission  that 
HEALTHSOUTH's  propased  merger 
with  ReLife  Inc.  ("ReLife  ")  would 
violate  Setjtion  5  of  the  Federal  Prade 
Commission  Act.  and  Section  7  of  the 
Clayton  Act. 

The  propo.sed  con.senl  order  has  been 
placed  on  the  public  record  for  sixtv 
(fiO)  days  for  reception  of  conmienLs  by 
interested  persons.  Comments  ret:eive«l 
during  this  period  will  be(;ome  p.irt  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  front  the  agreement  or  is.sue 
and  serve  the  agreement's  proposed 
order. 

HEALTHSOUTH  owns  and  operates 
rehabilitation  hospital  servi«:e  facilities 
nationwide,  including  facilities  in  the 
Biraiingham,  Alabama.  Charleston. 
South  Carolina,  and  Nashville, 
Tennessee  metropolitan  areas.  ReLife 
operates  rehabilitation  hospital  facilities 
in  these  same  areas,  among  others.  The 
complaint  accompanying  the  prn|)osed 
consent  order  di.scusses  the  proposr'd 
ac;(]uisitiojrs  impact  upon  competition 
for  rehabilitation  hospital  servi4:es  in  the 
Birmingham, <:harle.slou,  and  Nashville 


areas.  According  to  the  complaint, 
HEALTHSOiriH  operates  (/.e..  owns, 
leases,  or  manages): 
—a  rehabilitation  unit  within  Medical 
Center  East,  n  general  acute  care 
hospital  in  Birmingh-am.  Alabama; 
—Trident  Neurosciences  Center,  a 
rehabilitation  hospital  in  Charleston. 
South  Carolina:  and 
— Vanderbilt  Staliworth  Rehabilit.ition 
Hospital,  a  rehabilitation  hospital  in 
NashvillB,  Tennessee, 
ReLife  operates: 
— Lakeshore  Hospital,  a  rehabililaliou 
hospital  in  Birmingham,  Alabama,  as 
well  as  rehabilitation  hospital  inuts 
within  Bessemer  Carraw.iy  MiKii<:al 
Center.  Brookwood  Medical  C;enter, 
and  Carraway  Methodist  Medical 
Center,  all  general  acute  care  hospitals 
in  Birmingham.  Alabama  or  adjat  i-iil 
c;ommunities  in  Jefferson  County. 
Alabama: 
—a  rehabilitation  hospital  unit  within 
Roper  Hospital,  a  general  ai;ute  c;irc- 
hospital  in  Cliarlcston.  South 
Carolina:  and 
—Nashville  Rehabilitation  Hospital  in 
Nashville.  Tennessee,  a  general  .•?c;uti' 
care  hospital  in  Nashville,  Tenmssjfi; 
whic;h  contains  a  rehabilitation 
hospital  unit,  as  well  as  rehabilitatioM 
unit  within  Sumner  Memorial 
Hospital,  a  general  acute  care  hiKspii;.! 
in  Gallatin,  Tennessee  northea.st  of 
Nashville. 

Thf  consent  order,  if  issued  iu  final 
form  by  the  Commission,  would  r^et.le 
ch.irges  that  the  acquisition  may 
substantially  les.sen  competition  for 
reh.ihilitatiou  hospital  services  in  the 
Birmingham.  Charleston,  and  Nashville 
areas.  The  complaint  nlleges  that 
HHALTHSOU  TH  and  ReLife  are 
i.ompiMilors  in  thos<;  market  an^.s, 
where,  accrording  to  the  complaint, 
con'  entmttcn  is  already  high,  and  entry 
by  new  competitors  would  be  difficult. 
The  .  ontplaint  alleges  that  the 
Conumssion  has  reason  to  believe  that 
Ihe.iccniisition  would  have 
antii  ompelifive  effi'«:ts  in  the 
Birmingham,  Charleston,  and  Nashville 
rehaliiiitalioii  hospital  services  markets, 
in  violation  of  .S»n:tion  5  of  the  Fwleral 
Trade  Cojimussion  Act  and  Sei;tion  7  ot 
tht  riav  ton  Act.  unless  an  effective 
reni(!dy  eliiuiiiatcrs  such  anticompetitive 
effects. 

The  order  .icceufed  for  puhlit: 
comment  contains  provisions  requiring 
the  divestiture  by  HEALTHSOUTH  of 
Niishville  Rehjhilitation  hospital  and 
n'l.ited  assets  in  N.ashville,  Tennes.s«'e. 
Tilt!  order  also  requires  the  termination 
bv  liEALTHSOUTH  of  management 
contracts  pert^iining  to  the  rehabifitalioii 
hospital  facihtti's  at  Roper  Hospit.il  in 
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Charleston,  South  Carolina,  and  Medical 
Center  East  in  Birmingham,  Alabama. 
The  purpose  of  the  divestiture  and 
contract  terminations  is  to  ensure  the 
continuation  of  these  designated 
facilities  as  ongoing,  viable 
rehabilitation  facilities  independent  or 
HEALTHSOUTH.  and  to  remedy  the 
lessening  of  competition  resulting  from 
the  acquisition  in  the  Birmingham, 
Charle.ston,  and  Nashville  areas. . 

The  proposed  order  requires 
HEALTHSOUTH  to  divest  Nashville 
Rehabilitation  Hospital  to  an  acquirer, 
and  in  a  manner,  approved  by  the 
Commission.  Under  the  terms  of  the 
order,  the  required  divestiture  mut  be 
completed  within  twelve  months  of  the 
date  the  order  becomes  final.  If  the 
required  divestiture  is  not  completed 
within  the  twelve-month  period. 
HEALTHSOUTH  ivill  consent  to  the 
appointment  of  a  trustee,  who  would 
have  twelve  additional  months  to  effect 
the  divestiture.  The  acquirer  of 
Nashville  Rehabilitation  Hospital  would 
be  required  to  agree  that,  for  ten  years 
from  the  date  of  the  order,  it  will  not 
transfer  Nashville  Rehabilitation 
Hospital,  without  the  prior  approval  of 
the  Commission,  to  any  person  already 
operating  a  rehabilitation  hospital 
facility  in  the  Nashville  area.  In 
addition,  the  hold  separate  agreement 
executed  in  conjunction  with  tht," 
consent  agreement  requires 
HEALTHSOUTH,  until  the  completion 
of  the  divestiture  or  as  otherwise 
specified,  to  maintain  Nashville 
Rehabilitation  separate  from 
HEALTHSOUTHs  other  operations. 

The  provisions  of  the  order  relating  to 
Roper  Hospital  and  Medical  Center  East 
require  HEALTHSOUTH  to  terminate 
the  management  contracts  for  the 
operation  of  those  hospitals' 
rehabilitation  units,  and  cease  operation 
of  those  rehabilitation  facilities,  within 
90  days  after  the  order  becomes  final 
(for  Medical  Center  east)  or  by  October 
1.  1995  (for  Roper  Hospital).  ' 
HEALTHSOUTH  may.  however, 
continue  to  supply  therapy  personnel  to 
the  Medical  Center  East  rehabilitation 
unit.  In  addition.  HEALTHSOUTH 
would  be  required  to  enter  into 
agreements  with  Roper  Hospital  and 
.Medical  Center  East  to  protect  any 
competitively-sensitive  information 
about  those  hospitals  which 
HEALTHSOUTH  has  obtained,  .so  that 
HEALTHSOUTH  rehabilitation  facilities 
which  compete  with  those  hospitals 
will  not  be  able  to  use  that  information 
to  their  competitive  advantage. 

The  order  would  prohibit 
HEALTHSOUTH  from  acquiring  any 
rehabilitation  hospital  facilities  in  the 
f^irmingham,  Charleston,  and  Nashville 


areas  without  the  prior  approval  of  the 
Federal  Trade  Commission.  It  would 
also  prohibit  HEALTHSOUTH  from 
transferring,  without  prior  Commission 
approval,  any  rehabilitation  hospital 
facility  it  operates  in  any  of  those  areas 
to  another  person  operating  (or  in  the 
process  of  acquiring)  another 
rehabilitation  hospital  facility  in  that 
area.  These  provisions,  in  combination, 
would  give  the  Commission  authority  to 
prohibit  any  substantial  combination  of 
the  rehabilitation  hospital  operations  of 
HEALTHSOUTH  with  those  of  any 
other  rehabilitation  hospital  facility  in 
the  Birmingham,  Charleston,  and 
Nashville  areas,  unless  HEALTHSOUTH 
convinced  the  Commission  that  a 
particular  transaction  would  not 
endanger  competition  in  those  areas. 
The  provisions  would  not  apply  to 
transaction  where  the  value  of  the 
transferred  assets  does  not  exceed 
$500,000.  or  to  certain  transactions 
between  HEALTHSOUTH  and  the 
rehabilitation  hospital  facilities  it 
already  operates.  They  would  expire  ten 
years  after  the  order  becomes  final. 

The  order  would  also  require 
HEALTHSOUTH  to  provide  advance 
notice  to  the  commission  before 
carrying  out  certain  joint  ventures  with 
competing  rehabilitation  hospital 
facilities  in  the  Birmingham.  Charleston, 
and  Nashville  areas,  for  which  the  order 
does  not  otherwise  require  prior 
approval.  This  requirement  is  subject  to 
limitation  similar  to  those  applicable  to 
the  prior  approval  provision,  does  not 
require  notice  of  certain  specified 
support  services  joint  ventures,  and  also 
does  not  require  additional  notice  for 
transactions  which  HEALTHSOUTH 
provides  notice  under  the  premerger 
notification  requirements  of  the  Clayton 
Act. 

For  ten  vears.  the  order  would 
prohibit  HEALTHSOUTH  from 
transferring  any  of  its  rehabilitation 
hospital  facilities  in  the  Birmingham, 
Charleston,  or  Nashville  areas  to  another 
person  without  first  filing  with  the 
Commission  an  agreement  by  the 
transferee  to  be  bound  by  the  order 
provisions  that  apply  to  the  facility  and 
the  market  area  in  which  it  is  located. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  concerning  the 
proposed  order,  to  assist  the 
Commission  in  its  determination 
whether  to  make  the  order  final.  This 
analysis  is  not  intended  to  constitute  an 
official  interpretation  of  the  agreement 
and  order  or  to  modify  their  terms  in 
any  way. 

The  agreement  is  for  settlement 
purpo.ses  only  and  does  not  constitute 
an  admission  by  HEALTHSOUTH  that 
its  proposed  acquisition  would  have 


violated  the  law.  as  alleged  in  the 

Commission's  complaint. 

Donald  S.  Clark. 

Secntary: 

jFR  Df>c.  95-2059  Filed  1-26-95:  8:45  ami 

BILLING  CODE  67SO-01-M 

[File  No.  951  0005] 

Lockheed  Corporation,  et  aL; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment    . 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Propo.sed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  allow, 
among  other  things,  the  completion  of 
the  merger  between  Lockheed 
Corporation  and  Martin  Marietta 
Corporation,  to  form  Lockheed  Martin 
Corporation,  but  would  prohibit  the 
respondents  from  enforcing  exclusivity 
provisions  contained  in  teaming 
arrangements  that  each  individual  firm 
now  has  with  infrared  sensor  producers. 
The  consent  agreement  also  would 
prohibit  certain  divisions  of  the  merged 
firm  from  gaining  access  through  other 
divisions  to  nonpublic  information  that 
the  respondents'  electronics  division 
receives  from  competing  military 
aircraft  manufacturers  when  providing  a 
navigation  and  targeting  system  known 
as  "LANTIRN"  to  competing  aircraft 
producers,  or  that  the  respondents' 
satellite  divisions  receive  from 
competing  expendable  launch  vehicle 
su*ppliers  when  those  competing 
suppliers  launch  the  respondents' 
satellites. 

DATES:  Comments  mu.st  be  received  on 
or  before  March  28,  1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  .Secretary. 
Room  159,  6th  Street  and  Fennsvlvania 
Avenue,  NW..  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Lou  Steptoe,  Ann  Male.ster.  or 
Laura  Wilkinson.  FTC/H-374  or  S- 
2224,  Washington.  DC  20580  (202)  326- 
2584.  326-2820  or  326-2830. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721.  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desi.st,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
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1 1  sixty  (60)  days.  Public  comment  is 
i  ivited.  Such  comments  or  views  will 
le  considered  by  the  Commission  and 
\n\l  be  available  for  in.spection  and 
ciopying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
(:FR4.9(b)(6)(ii). 

In  the  Matter  of  LOCKHEED 
CORPORATION,  a  corporation,  MARTIN 
MARIETTA  CORPORATION,  a  corporation. 
and  LOCKHEED  MARTIN  CORPORATl(3N,  a 
c  irporation.  File  No.  951-000.5. 

/  .greement  Containing  Consent  Order 

The  Federal  Trade  Commission  ("the 
Commission"),  having  initiated  an 
investigation  of  the  merger  of  Lockheed 
Corporation  ("Lockheed  ")  and  Martin 
Marietta  Corporation  ("Martin 
Marietta"),  and  it  now  appearing  that 
Lockheed.  Martin  Marietta  and 
Ljockheed  Martin  Corporation 
('jLockheed  Martin"),  hereinafter 
s|)metimes  referred  to  as  proposed 
respondents,  are  willing  to  enter  into  an 
agreement  containing  an  order  to  refrain 
from  certain  acts  and  to  provide  for 
other  relief: 

It  is  hereby  agreed  by  and  between 
proposed  respondents,  by  their  duly 
aiithorized  officers  and  attorneys,  and 
counsel  for  the  Commission  that: 

1.  Proposed  respondent  Lockheed  is  a 
corporation  organized,  existing,  and 
dbing  business  under  and  by  virtue  of 
the  laws  of  the  Slate  of  Delaware,  with 
its  office  and  principal  place  of  business 
located  at  4500  Park  Granada  Boulevard, 
C^Iabasas,  California  91399. 

J2.  Proposed  respondent  Martin 
Marietta  is  a  corporation  organized. 
e)|isting,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Maryland,  with  its  office  and  principal 
place  of  business  located  at  6801 
Rotkledge  Drive,  Bethesda,  Maryland 
2(J817. 

i3.  Proposed  respondent  Lockheed 
Martin  is  a  corporation  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Maryland,  with  its  office  and  principal 
place  of  business  located  at  6801 
Rockledge  Drive.  Bethe.sda,  Maryland 
20817. 

!4.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
oficomplaint. 

5.  Proposed  respondents  waive: 
.    i.  Any  further  procedural  steps: 

ti.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
exclusions  of  law; 

p.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  other  entered  pursuant  to 
th  s  agreement;  and 


d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

6.  Proposed  respondents  shall  submit 
within  thirty  (30)  days  of  the  date  this 
agreement  is  signed  by  propo.sed 
respondents  an  initial  report,  pursuant 
to  Section  2.33  of  the  Commission's 
Rules,  signed  by  the  proposed 
respondents  setting  forth  in  detail  the 
manner  in  which  the  proposed 
respondents  will  comply  with 
Paragraphs  II.  Ill,  IV.  V.'VI,  VII  and  VIII 
of  the  order  when  and  if  entered.  Such 
report  will  not  become  part  of  the  public 
record  unless  and  until  the 
accompanying  agreement  and  order  are 
accepted  by  the  Commission. 

7.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  proceeding 
unless  and  until  it  is  accepted  by  the 
Commission.  If  this  agreement  is 
accepted  by  the  Commission  it.  together 
with  the  draft  of  complaint 
contemplated  thereby,  will  be  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  mav  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

8.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  complaint,  other  than 
jurisdictional  facts,  are  true. 

9.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  if 
such  acceptance  is  not  subsequently 
withdrawn  by  the  Com.mission  pursuant 
to  the  provisions  of  .Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  order 
to  refrain  from  certain  acts  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respe<:t 
thereto.  When  so  entered,  the  order 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondents'  addresses  as 
stated  in  this  agreement  shall  constitute 


service.  Proposed  respondents  waive 
any  right  they  may  have  to  anv  other 
manner  of  service.  The  compliant  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  order  of  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

10.  Proposed  respondents  have  rt»ad 
the  draft  of  complaint  and  order 
contemplated  hereby.  Proposed 
respondents  understand  that  once  the 
order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  order  Proposed 
respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

I 

It  is  ordered  that,  as  used  in  this 
order,  the  following  definitions  shall 
apply: 

A.  "Lockheed"  means  Lockheed 
Corporation  and  its  predecessors, 
successors,  subsidiaries,  divisions, 
groups  and  affiliates  controlled  bv 
Lockheed,  and  their  respective 
directors,  officers,  employees,  agents 
and  representatives,  and  their  respei  ti\e 
succes.sors  and  assigns. 

B.  "Mi.ssile  Systems  "  means  the 
Missile  Systems  Division  of  Lo(  khetd 
.Missiles  &  Space  Company,  Inc.,  an 
entity  with  its  principal  place  of 
busine.ss  at  1111  Lockheed  Wav, 
Sunnyvale,  California  94088.  which  is 
engaged  in,  among  other  things,  the 
research,  development,  manufacture 
and  sale  of  Expendable  Launch 
Vehicles,  and  its  subsidiaries,  divisions, 
groups  and  affiliates  controlled  by 
Missiles  Systems,  and  their  respective 
directors,  officers,  employees,  agents 
and  representatives,  and  their  respective 
successors  and  assigns. 

C.  "Commercial  Space"  means 
Lockheed  Commercial  Space  Company. 
Inc..  an  entity  with  its  principal  plai  e  ot 
business  at  11 11  Lockheed  Way. 
Sunnyvale.  California  94088,  and 
Lockheed-Khrunichev-Energia 
International  ("LKEI"),  a  joint  venture 
between  Lockheed  Commen:ial  Space 
Company.  Inc.,  Khrunichev  Enterprise 
and  Energia  Scientific-Productive  Entity 
with  its  principal  place  of  business  at 
2099  Gateway  Place,  Suite  220.  .San 
Jose,  California  95110,  which  are 
engaged  in.  among  other  things,  the    ' 
researt;h.  development,  manufacture, 
marketing  and  sale  of  Expendable 
Launch  Vehif:Ies,  and  its  subsidiarii's. 
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divisions,  joint  venture  partners,  groups 
and  affdiates  controlled  by  Commen;ial 
Space,  and  their  respective  directors, 
officers,  employees,  agents  and 
representatives,  and  their  respective 
successors  and  assigns. 

D.  "Space  Systems"  means  the  Space 
Systems  Division  of  Lockheed  Missiles 
&  Space  Company,  Inc..  an  entity  with 
its  principal  place  of  business  at  1111 
Lockheed  Way.  Sunnyvale,  California 
94088,  which  is  engaged  in,  among 
other  things,  the  research,  development, 
manufacture  and  sale  of  Satellites,  and 
its  subsidiaries,  divisions,  groups  and 
affiliates  controlled  by  Space  Systems, 
and  their  respective  directors,  officers, 
employees,  agents  and  representatives, 
and  their  respective  successors  and 
assigns. 

E.  "Aeronautical  Systems"  means 
Lockheed  Aeronautical  Systems  Group, 
an  entity  with  its  principal  place  of 
business  at  2859  Paces  Ferry.  Suite 
1800,  Atlanta.  Georgia  30339,  which  is 
engaged  in.  among  other  things,  the 
research,  development,  manufacture 
and  sale  of  Military  Aircraft,  and  its 
subsidiaries,  divisions,  groups  and 
affiliates  controlled  by  Aeronautical 
Systems,  and  their  respective  directors, 
officers,  employees,  agents  and 
representatives,  and  their  respective 
successors  and  assigns. 

F.  "Martin  Marietta"  means  Martin 
Marietta  Corporation  and  its 
predecessors,  successors,  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  by  Martin  Marietta,  and  their 
respective  directors,  officers,  employees, 
agents  and  representatives,  and  their 
respective  successors  and  assigns. 

G.  "Astronautics"  means  Martin 
Marietta's  Astronautics  Company,  an 
entity  with  its  principal  place  of 
business  at  P.O.  Box  179,  Denver. 
Colorado  80201.  which  is  engaged  in. 
among  other  things,  the  resear{;h, 
development,  manufacture  and  sale  of 
Satellites  and  Expendable  Launch 
Vehicles,  and  its  subsidiaries,  divisions, 
groups  and  affiliates  controlled  by 
Astronautics,  and  their  respective 
directors,  officers,  employees,  agents 
and  representatives,  and  their  respective 
successors  and  assigns. 

H.  "Astro  Space"  means  Martin 
Marietta's  Astro  Space  Company,  an 
entity  with  its  principal  place  of 
business  at  P.O.  Box  800.  Princeton. 
New  jersey  08S43.  which  is  engaged  in. 
among  other  things,  the  research, 
development,  manufacture  and  sale  of 
Satellites,  and  its  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  by  Astro  Space,  and  their 
respective  directors,  officers,  employees 
agents  and  representatives,  and  their 
respective  successors  and  assigns. 


L  "Electronics  and  Missiles"  means 
Martin  Marietta's  Electronics  and 
Missiles  Company,  an  entity  with  its 
principal  place  of  business  at  5600  Sand 
Lake  Road.  Orlando.  Florida  32819, 
whicii  is  engaged  in,  among  other 
things,  the  manufacture  and  sale  of 
LANTIRN  Systems,  and  its  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  by  Electronics  and  Missiles, 
and  their  respective  directors,  officers, 
employees,  agents  and  representatives, 
and  their  respective  successors  and 
a<;signs. 

J.  "Lockheed  Martin"  means 
Lockheed  Martin  Corporation  and  its 
predeces.sors.  successors,  subsidiaries, 
divisions,  groups  and  affiliates 
controlled  by  Lockheed  Martin,  and 
their  respective  directors,  officers, 
employees,  agents  and  representatives, 
and  their  respective  successors  and 
assigns. 

K.  "Respondents"  means  Lockheed, 
Martin  Marietta  and  Lockheed  Martin. 

L.  "Hughes"  means  GM  Hughes 
Electronics  Corporation,  a  corporation, 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  with  its  office  and 
principal  place  of  business  locatetl  at 
7200  Hughes  Terrace,  Los  Angeles. 
California  90045. 

M.  "Grumman"  means  Northrop 
Grumman  Corporation,  a  corporation, 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  with  its  office  and 
principal  place  of  business  located  at 
1840  Century  Park  East,  Los  Angeles, 
California  90067. 

N.  "Person"  means  any  natural 
person,  corporate  entity,  partnership, 
association,  joint  venture,  government 
entity,  trust  or  other  business  or  legal 
entity. 

O.  "Commission"  means  the  Federal 
Trade  Commission. 

P.  'Lockheed/Hughes  Teaming 
Agreement"  means  the  teaming 
agreement  entered  into  on  January  15. 
19B.S.  between  Lo*;kheed  and  the 
Electro-Optical  and  Data  Systems  Group 
of  the  Hughes  Aircraft  Company  for  the 
purpose  of  submitting  a  proposal  to  the 
United  States  Department  of  Defense  for 
the  Demonstration/Validation  phase  of 
the  Follow-On  Early  Warning  System", 
and  all  subsequent  amendments  or  other 
modifications  thereto. 

Q.  "Martin  Marietta/Grumman 
Teaming  Agreement'  means  the 
teaming  agreement  entered  into  on  June 
20,  1994,  between  Martin  Marietta  and 
Grumman  for  the  purpose  of  bidding  on 
or  otherwise  competing  for  the  United 
States  Department  of  Defense's  Alert. 
Lo<.ate  and  Report  Missiles  program. 


and  all  sul)sequent  amendments  or  other 
modifications  thereto. 

R.  "Space  Based  Early  Warning 
System"  means  any  Satellite  system 
designed  to  be  used  for  tactical  warning 
and  attack  assessment,  theater  and 
strategic  missile  defense,  and  related 
military  purposes  by  the  United  States 
Department  of  Defense,  including  but 
not  limited  to  the  Space  Based  InfraKed 
("SBIR")  system  and  succ-essor  systems 
considered  by  the  United  States 
Department  of  Defense  to  follow  SBIR 
prograramatically. 

S.  "Military  Aircraft"  means  aircraft 
manufactured  for  sale  to  the  United 
States  Department  of  Defense,  whether 
for  use  by  the  United  States  Department 
of  Defense  or  for  transfer  to  a  foreign 
military  sale  purchaser. 

T.  "LANTIRN  Systems"  means  dual 
pod.  externally  mounted.  Low-Altitude 
Navigation  and  Targeting  Infrared  for 
Night  Systems  manufactured  by  Martin 
Marietta  for  use  on  Military  Aircraft. 
U.  "Expendable  Launch  Vehicle" 
means  a  vehicle  that  launches  a 
Satellite(s)  from  the  Earth's  surface  that 
is  consumed  during  the  process  of 
launching  a  Satellite(s)  and  therefore 
cannot  be  launched  more  than  one  lime. 

V.  "Satellite"  means  an  unmanned 
machine  that  is  launched'from  the 
Earth's  surface  for  the  purpose  of 
transmitting  data  back  to  Earth  and 
which  is  designed  either  to  orbit  the 
Earth  or  travel  away  from  the  Dirth. 

W.  "Non-Public  LANTIRN 
Information"  means  any  infonnation  not 
in  the  public  domain  funiished  by  any 
Military  Aircraft  manufacturer  to 
Electronics  and  Missiles  in  its  capacity 
as  the  provider  of  LANTIRN  Systems, 
and  (1)  if  written  information, 
designated  in  writing  by  the  Military 
Aircraft  manufacturer  as  proprietary 
information  by  an  appropriate  legend, 
marking,  stamp,  or  positive  written 
identification  on  the  face  thereof,  or  {::) 
if  oral,  visual  or  other  information, 
identified  as  proprietar>'  information  in 
writing  by  the  Military  Aircraft 
manufacturer  prior  to  the  disclosure  or 
within  thirty  (30)  days  after  such 
disclosure.  Non-Public  LANTIRN 
Information  shall  not  include:  (i) 
information  already  known  to 
Respondents,  (ii)  information  which 
subsequently  falls  within  the  public 
domain  through  no  violation  of  this 
order  by  Respondents,  (iii)  information 
which  subsequently  becomes  known  to 
Respondents  from  a  third  party  no!  in 
breach  of  a  confidential  disclosure 
agreement,  or  (iv)  information  after  six 
(6)  \-ears  from  the  date  of  disclosure  of 
sut:'h  Non-Public  LANTIRN  information 
to  Respondent.'".,  or  such  other  period  as 
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agreed  to  in  writing  by  Respondents  and 
tie  provider  of  the  information. 

X.  "Non-Public  ELV  Information" 
ifieans  any  information  not  in  the  public 
cjomain  furnished  by  an  Expendable 
Launch  Vehicle  manufacturer  to  Space 
J  ystems,  Astro  Space  or  Astronautics  in 
t  leir  capacities  as  providers  of 
J  atellites,  and  (1)  if  written  information, 
c  esignated  in  writing  by  the  Expendable 
launch  Vehicle  manufacturer  as 
J  toprietary  information  by  an 
appropriate  legend,  marking,  stamp,  or 
positive  written  identification  on  the 
fore  thereof,  or  (2)  if  oral,  visual  or  other 
information,  identified  as  proprietary 
i  iformation  in  writing  by  the 
I  xpendable  Launch  Vehicle 
rianufacturer  prior  to  the  disclosure  or 
v/ithin  thirty  (30)  days  after  such 
c  isclosure.  Non-Public  ELV  Information 
sfiall  not  include:  (i)  information 
already  known  to  Respondents,  (ii) 
iiformation  which  subsequently  falls 
v.'jthin  the  public  domain  through  no 
violation  of  this  order  by  Respondents, 
(  ji)  information  which  subsequently 
becomes  known  to  Respondents  from  a 
tjiird  party  not  in  breach  of  a 
confidential  disclosure  agreement,  or 
(  v)  information  after  six  (6)  years  from 
t  le  date  of  disclosure  of  such  Non- 
Fublic  ELV  Information  to  Respondents, 
or  such  other  period  as  agreed  to  in 
V writing  by  Respondents  and  the 
f  rjovider  of  the  information. 

Y.  "Merger"  means  the  merger  of 
Mprtin  Marietta  and  Lockheed. 

I 

It  is  further  ordered  that  Respondents 
s  lall  not  enforce  or  attempt  to  enforce 
any  provision  contained  in  the 
I ockheed/Hughes  Teaming  Agreement 
t  lat  prohibits  in  any  way  Hughes  from 
(I)  Competing  against  Lo{:kheed  for  any 
part  of  any  Space  Based  Early  Warning 
System,  or  (2)  teaming  or  otherwise 
cantracting  with  any  other  person  for 
t  le  purpose  of  bidding  on.  developing, 
manufacturing,  or  supplying  any  part  of 
a>iy  Space  Based  Early  Warning  System. 
Respondents  shall  not  enforce  or 
attempt  to  enforce  any  proprietary  rights 
ill  the  electro-optical  sensors  developed 
by  Hughes  in  connection  with  or  by 
virtue  of  the  Lockheed/Hughes  Teaming 
i^greement  in  a  manner  that  would 
inhibit  Hughes  from  competing  with 
Respondents  for  any  part  of  any  Space 
Based  Early  Warning  System. 

11^ 

If/  i.s  further  ordered  that  Respondents 
s  lall  not  enforce  or  attempt  to  enforce 
any  provision  contained  in  the  Martin 
Marietta/Grumman  Teaming  Agreement 
that  prohibits  in  any  way  Grumman 
fi(4m  (1)  Competing  against  Mnrtin 


Marietta  for  any  part  of  any  Space  Based 
Early  Warning  System,  or  (2)  teaming  or 
otherwise  contracting  with  any  other 
person  for  the  purpose  of  bidding  on, 
developing,  manufacturing,  or 
supplying  any  part  of  any  Space  Based 
Early  Warning  System.  Respondents 
shall  not  enforce  or  attempt  to  enforce 
any  proprietary  rights  in  the  electro- 
optical  sensors  developed  by  Grumman 
in  connection  with  or  by  virtue  of  the 
Martin  Marietta/Grumman  Teaming 
Agreement  in  a  manner  that  would 
inhibit  Grumman  from  competing  with 
Respondents  for  any  part  of  any  Space 
Based  Early  Warning  System. 

IV 

//  is  further  ordered  that: 

A.  Respondents  shall  not.  absent  the 
prior  written  consent  of  the  proprietor 
of  Non-Public  LANTIRN  Information, 
provide,  disclose,  or  otherwise  make 
available  to  Aeronautical  Systems  any 
Non-Public  LANTIRN  Information;  and 

B.  Respondents  shall  use  any  Non- 
Public  LANTIRN  Information  obtained 
by  Electronics  and  Missiles  only  in 
Electronics  and  Missiles'  capacity  as  the 
provider  of  LANTIRN  Systems,  absent 
the  prior  written  con.sent  of  the 
proprietor  of  Non-Public  L,'\NTIR.N 
Information. 


It  is  further  ordered  that  Respondents 
shall  deliver  a  copy  of  this  order  to  any 
United  States  Military  Aircraft 
manufacturer  prior  to  obtaining  any 
Non-Public  LANTIRN  Information' 
relating  to  the  manufacturer's  Military 
Aircraft  either  from  the  Military 
Aircraft's  manufacturer  or  through  the 
Merger;  provided  that  for  Non-Public 
LANTIRN  Information  described  in 
Paragraph  I.W.(2)  of  this  order. 
Respondents  shall  deliver  a  copy  of  this 
order  within  ten  (10)  days  of  the  written 
identification  by  the  Miiitan,'  Airr;raft 
manufacturer. 

VI 

It  is  further  ordered  that  Respondents 
shall  not  make  any  modifications, 
upgrades,  or  other  changes  to  LANTIRN 
Systems  or  any  component  or 
subcomponent  thereof  that  discriminate 
against  any  other  Military  Aircraft 
manufacturer  with  regard  to  the 
performance  of  the  Military  Aircraft  or 
the  time  or  cost  required  to  integrate 
LANTIRN  Systems  into  the  Military 
Aircraft.  Provided,  however,  that 
nothing  in  this  paragraph  shall  prohibit 
Respondents  from  making  any  such 
modifications,  upgrades,  or  other 
changes  that  are:  (1)  nece.ssary  to  meet 
competition  from  (a)  foreign  military 
aircraft,  or  (b)  other  products  designed 


to  provide  targeting,  terrain  following, 
or  night  navigation  functions 
comparable  in  performance  to  LANTIR.N 
Systems;  or^2)  approved  in  writing  by 
the  Secretary  of  Defense  or  his  or  her 
designee. 

VII 

It  is  further  ordered  that: 

A.  Respondents  shall  not,  absent  the 
prior  written  consent  of  the  proprietor 
of  Non-Public  ELV  Information, 
provide,  disclose,  or  otherwise  make 
available  to  Astronautics,  Missile 
Systems  or  Commercial  Space  any  Non- 
Public  ELV  Information  obtained  by 
Astro  Space  or  Space  Systems;  and 

B.  Respondents  shall  use  any  Non- 
Public  ELV  Information  obtained  by 
Astronautics,  Astro  Space  or  Space 
Systems  only  in  Astronautics'.  Astro 
Space's  and  Space  System's  capacities 
as  providers  of  Satellites,  absent  the 
prior  written  consent  of  the  proprietor 
of  Non-Public  ELV  Information. 

VIII 

It  is  further  ordered  that  Respondents 
shall  deliver  a  copy  of  this  order  to  an\ 
United  States  Expendable  Launch 
Vehicle  manufacturer  prior  to  obtaining 
any  Non-Public  ELV  Information 
relating  to  the  manufacturer's 
Expendable  Launch  Vehicle(s)  either 
from  the  Expendable  Launch  Vehicle 
manufacturer  or  through  the  .Merger: 
provided  that  for  Non-Public  ELV 
Information  described  in  Paragraph 
I.X.(2)  of  this  order,  Respondents  shall 
deliver  a  copy  of  this  order  w  ithin  ten 
(10)  days  of  the  written  identification  h\ 
the  Expendable  Launch  Vehi(.le 
manufacturer. 

IX 

It  is  further  ordered  that  Respondents 
shall  comply  with  all  terms  of  the 
Interim  Agreement,  attached  to  this 
order  and  made  a  part  hereof  as 
Appendix  I.  Said  Interim  Agreement 
shall  continue  in  effect  until  the 
provisions  in  Paragraphs  II,  III.  IV.  V,  \  1. 
VII  and  VIII  are  complied  with  or-unfil 
such  other  time  as  is  staled  in  said 
Interim  Agreement. 

X 

//  is  further  ordered  thai  within  sixty 
(fiO)  days  of  the  date  this  order  becomes 
final  and  annually  for  the  next  ten  (10) 
years  on  the  anniversary  of  the  dote  this 
order  becomes  final,  and  at  such  other 
times  as  the  Commission  may  require. 
Respondents  shall  file  a  verified  written 
report  with  the  Commission  setting 
forth  in  detail  the  manner  and  form  in 
which  they  have  complied  and  arc 
complying  with  this  order.  To  the  v\'.    •; 
not  prohibited  by  Un.ted  States 
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Government  national  security 
requirements.  Respondents  shall 
indi'de  in  their  reports  information 
sufficient  to  identify  (a)  all 
modifications,  upgrades,  or  other 
changes  to  LANTIRN  Systems  for  which 
Respondents  have  requested  and/or 
received  written  approval  from  the 
Set:retary  of  Defense  or  his  or  her 
designee  pursuant  to  Paragraph  VI  of 
this  order,  (b)  all  United  States  Militan,- 
Aircraft  manufacturers  with  whom 
Respondents  have  entered  into  an 
agreement  for  the  research, 
development,  manufacture  or  sale  of 
LANTIRN  Systems,  and  (c)  all  United 
States  Expendable  Launch  Vehicle 
manufacturers  with  whom  Respondents 
have  entered  into  an  agreement  for  the 
research,  development,  maniifarture  or 
snle  of  Satellites. 

XI 

It  is  further  ordered  that  Respondents 
shall  notify-  the  Commission  at  least 
thirty  days  prior  to  any  proposed  change 
in  Respondents,  such  as  dissolution, 
assignment,  sale  resulting  in  the 
emergence  of  a  successor  corporation,  or 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  chnnge  in 
Respondent  that  may  affect  compliance 
obligations  arising  out  of  this  order. 

XII 

//  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order,  and  sub)ei:t 
to  any  legally  recognized  privilege  and 
applicable  United  States  Government 
national  security  requirements,  upon 
written  request,  and  on  reasonable 
notice,  any  Respondent  shall  permit  any 
duly  authorized  representative  of  the 
Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  that 
Respondent  relating  to  any  matters 
contained  in  this  order;  and 

B.  Upon  five  (5)  days'  notice  to  any 
Respondent  and  without  restraint  or 
interference  from  it,  to  interview 
officers,  directors,  or  employees  of  that 
Respondent,  who  may  have  counsel 
present,  regarding  such  matters. 

xm 

It  is  further  ordered  that  this  order 
shall  terminate  twenty  (20)  years  from 
the  date  this  order  becomes  final. 

.Appendix  I 

i!i  the  Matter  of  LOCKHEED 
(..OkHORATION.  a  corporation.  M.\KT1\ 
MARIETTA  CORPOK.^TIC)N,  a  corporation. 


and  LOCKHEED  MARTIN  aiRPORATION.  a 
corporation.  File  No.  951-0005 

Interim  Agreement 

This  Interim  Agreement  is  by  and 
between  Lockheed  Corporation 
("Lockheed"),  a  corporation  organized 
and  existing  under  the  laws  of  the  State 
of  Delaware,  Martin  Marietta 
Corporation  ("Martin  Marietta"),  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Marvland 
Lockheed  Martin  Corporation 
( "Lockbeed  Martin"),  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Maryland  (collectively 
referred  to  as  "Proposed  Respondents"), 
and  the  Federal  Trade  Commission  (the 
"Commission"),  an  independent  agencv' 
of  the  United  States  Government, 
established  under  the  Federal  Trade 
Commission  Act  of  1914, 15  U.S.C.  41. 
et  seq.  (collectively,  the  "Parties"). 

Premises 

Whereas.  Martin  Marietta  and 
Lo<:kheed  have  proposed  the  merger  of 
their  businesses  by  the  formation  of  a 
new  corporation.  Lockheed  Martin;  and 

IVTiersas,  the  Commission  is  now 
investigating  the  proposed  Merger  to 
determine  if  it  would  violate  any  of  the 
statutes  the  Commission  enforces;  and 

Whereas,  if  the  Commission  accepts 
the  Agreement  Containing  Consent 
Order  ("Consent  Agreement"),  the 
Commission  will  place  it  on  the  public 
record  for  a  period  of  at  least  sixty  (60) 
days  and  subsequently  may  either 
withdraw  such  acceptance  or  issue  and 
serve  its  Complaint  and  decision  in 
disposition  of  the  proceeding  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules;  and 

Whereas,  the  Commission  is 
(XJncerned  that  if  an  understanding  is 
not  reached,  preserving  competition 
during  the  period  prior  to  the  final 
acceptance  of  the  Consent  Agreement  by 
the  Commission  (after  the  60-day  public 
notice  period),  there  may  he  interim 
competitive  harm  and  divestiture  or 
other  relief  resulting  from  a  proceeding 
challenging  the  legality  of  the  proposed 
Merger  might  not  be  possible,  or  might 
be  less  than  an  effective  remedy;  and 

Whereas,  Proposed  Respondents 
entering  into  this  Interim  Agreement 
shall  in  no  way  be  construed  as  an 
admission  by  Proposed  Respondents 
that  the  proposed  Merger  constitutes  a 
violation  of  any  statute;  and 

Whereas,  Proposed  Respondents 
understand  that  no  act  or  transaction 
contemplated  by  this  Interim  Agreement 
shall  be  deemed  immune  or  exempt 

from  the  provisions  of  the  antitmst  laws 
or  the  Federal  Trade  Commission  bv 


reason  of  anything  contained  in  this 
Interim  Agreement. 

Now,  therefore,  the  Parties  agree, 
upon  the  understanding  that  the 
Commission  has  not  yet  determined 
whether  the  proposed  Merger  will  be 
challenged,  and  in  consideration  of  the 
Commi.ssion's  agreement  that,  unless 
the  Commission  determines  to  reject  the 
Consent  Agreement,  it  will  not  seek 
further  relief  from  Proposed 
Respondents  with  respect  to  the 
proposed  Merger,  except  that  the 
Commission  may  exercise  any  and  all 
rights  to  enforce  this  Interim  Agreement, 
the  Con.sent  Agreement,  and  the  final 
order  in  this  matter,  and,  in  the  event 
that  Proposed  Respondents  do  not 
comply  with  the  terms  of  this  Interim 
Agreement,  to  seek  further  relief 
pursuant  to  Section  5  of  the  Federal 
Trade  Commission  Act,  15  U.S.C  §43, 
and  Section  7  of  the  Clayton  Act,  15 
U.S.C.  §  18,  as  follows: 

1.  Proposed  Respondents  agree  to 
execute  and  be  bound  by  the  terms  of 
the  Other  contained  in  the  Consent 
Agreement,  as  if  it  were  final,  from  the 
date  the  Consent  Agreement  is  accepted 
for  public  comment  by  the  Commission. 

2.  Proposed  Respondents  agree  to 
deliver  within  three  (3)  days  of  the  date 
the  Consent  Agreement  is  accepted  for 
public  comment  by  the  Commission,  a 
copy  if  the  Consent  Agreement  and  a 
copy  of  this  Interim  Agreement  to  the 
United  States  Department  of  Defense, 
CM  Hughes  Electronics  Corporation, 
Loral  Corporation,  Northorp  Grumman 
Corporation,  Rockwell  International 
Corporation  and  TRW  Incorporated. 

3.  Proposed  Respondents  agree  to 
submit  within  thirty  (30)  days  of  the 
date  the  Consent  Agreement  is  signed  by 
the  Proposed  Respondents,  an  initial 
report,  pursuant  to  Section  2.33  of  the 
Commission's  Rules,  signed  by  the 
Proposed  Respondents  setting  forth  in 
detail  the  manner  in  which  the 
Proposed  Respondents  will  compiv  with 
Paragraphs  II,  UI,  IV,  V,  VI,  VII  and  VIII 
of  the  Consent  Agreement. 

4.  Proposed  Respondents  agree  that, 
from  the  date  the  Consent  Agreement  is 
accepted  for  public  comment  by  the 
Commission  until  the  first  of  the  dates 
listed  in  subparagraphs  4.a  and  4.b,  they 
will  comply  with  the  provisions  of  this 
Interim  Agreement: 

a.  Ten  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Agreement  pursuant  to 
the  provisions  of  Section  2.34  of  the 
Commission's  rules; 

b.  The  date  the  Commission  finally 
accepts  the  Consent  Agreement  and 
issues  its  Decision  and  Order. 
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5.  Proposed  Respondents  waive  all 
lights  to  contest  the  validity  of  this 

I  [Tterim  Agreement. 

6.  For  the  purpose  of  determining  or 
SHCuring  compliance  with  this  Interim 
Agreement,  subject  to  any  legally 
racognized  privilege  and  applicable 
Ipnited  States  Government  national 
sEJCurity  requirements,  and  upon  written 
request,  and  on  reasonable  notice,  to 
any  Proposed  Respondent  made  to  its 

\  rincipal  office,  that  Proposed 
Respondent  shall  permit  any  duly 
aluthorized  representative  or 
representatives  of  the  Commission: 

a.  Access  during  the  office  hours  of 
t  lot  Proposed  Respondent  and  in  the 
p  itesence  of  counsel  to  inspect  and  copy 
all  books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
r  :!i:ords  and  documents  in  the 
K  ossession  or  under  the  control  of  that 
F  reposed  Respondent  relating  to 
campliance  with  this  Interim 
/  sreement;  and 

to.  Upon  five  (5)  days'  notice  to  any 
F  imposed  Respondent  and  without 
rj^straint  or  interference  from  it.  to 
i^iterview  officers,  directors,  or 
employees  of  that  Proposed  Respondent, 
vyho  may  have  counsel  present, 
regarding  any  such  matters. 

7.  This  Interim  Agreement  shall  not 
iiju  binding  until  accepted  by  the 
Commission. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

I  The  Federal  Trade  Commission 
(jCommission")  has  accepted,  subjed  to 
filial  approval,  an  agreement  containing 
a  proposed  Consent  Order  from 
liickheed  Corporation  ("Lockheed"). 
Martin  Marietta  Corporation  ("Martin 
Marietta")  and  Lockheed  Martin 
Corporation  ("Lockheed  Martin"), 
collectively  referred  to  as  respondents. 
Tne  proposed  Consent  Order  prohibits 
respondents  from  enforcing  exclusivity 
provisions  cx)ntained  in  teaming 
agreements  with  manufacturers  of 
.sensors  for  space-based  early  warning 
sij-ftems.  The  proposed  Consent  Order 
ulfU)  prohibits  respondents'  military' 
ajncraft  division  from  gaining  access  to 
any  non-pijjjic  information  that 
respondents'  electronics  division 
receives  from  competing  military 
aijitTaft  manufacturers  when  providing  a 
njivigation  and  targeting  system  known 
n^  "LANTIRN"  to  competing  aircraft 
pj-oducers.  In  addition,  the  proposed 
Consent  Order  prohibits  respondents 
from  making  any  modifications  to  the 
L\NllRN  system  that  discriminate 
against  other  militarj'  aircraft 
manufacturers  unless  such 
modifications  either  are  necessarj'  to 
miaef  competition  or  are  approved  bv  the 
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Secretary  of  Defense.  Finally,  the 
proposed  Consent  Order  prohibits 
respondents*  expendable  launch  vehicle 
("ELV")  divisions  from  gaining  access  to 
any  non-public  information  that 
respondents'  satellite  divisions  receive 
from  competing  ELV  suppliers  when 
those  competing  sxippliers  launch 
respondents'  satellites. 

"The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Order. 

Pursuant  to  an  August  29,  1994, 
Agreement  and  Plan  of  Reorganization, 
Lockheed  and  Martin  Marietta  agreed  to 
merge  their  businesses  into  a  newly 
created  corporation,  Lockheed  Martin. 
The  prop«3sed  complaint  alleges  that  the 
merger,  if  consummated,  would  violate 
Se<;tion  5  of  the  Federal  Trade 
Commission  Act,  as  amended,  15  U.S.C. 
45,  and  Section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  18,  in  the  following 
three  markets  in  the  United  States: 

(1)  the  research,  development, 
manufacture  and  sale  of  satellites  for 
use  in  space-based  early  warning 
systems; 

(-)  the  research,  development, 
manufacture  and  .sale  of  military' 
aircraft:  and 

(3)  the  research,  development, 
manufacture  and  sale  of  expendable 
launch  vehicles. 

The  proposed  Consent  Order  would 
remedy  the  alleged  violations.  First,  in 
the  market  for  space-based  early 
warning  systems.  Lockheed  and  Martin 
Marietta  are  exclusively  teamed  with 
the  Electro-Optical  and  Data  Systems 
Group  of  Hughes  Aircraft  Company 
("Hughes")  and  Northrop  Grumman 
Corporation  ("Northrop  Grumman"), 
respectively.  Hughes  and  Northrop 
Grumman  are  two  of  the  leading 
manufacturers  of  sensors  for  space- 
based  early  warning  systems.  Because 
the  Lockheed/Hughes  and  Martin 
Marietta/Northrop  Grumman  teaming 
agreements  are  both  exclusive,  the 
proposed  merger  would  allow  Lockheed 
Martin  to  tie  up  two  different  sensors  for 
space-based  early  warning  systems.  The 
proposed  Consent  Order  makes  these 
agreements  non-exclusive,  which  allows 
Hughes  and  Northrop  Grumman  to  bid 
for  space-based  early  warning  systems 
either  on  their  own  or  teamed  with 
other  companies,  as  well  as  to  continue 
working  witli  their  current  teammates. 
Lockheed  and  Martin  Marietta.  The 


purpo.se  of  the  propo.sed  Consent  Order 
is  to  increase  the  number  of  competitors 
for  space-based  early  warning  systems 
procured  by  the  United  States 
Department  of  Defense  ("DoD"). 

Second.  Lockheed  is  a  significant 
competitor  in  the  manufacture  and  sale 
of  militar)'  aircraft,  and  Martin  Marietta 
is  the  only  supplier  of  the  LANTIRN 
infrared  navigation  and  targeting 
system,  a  critical  component  on  some 
military  aircraft.  Following  the  merger. 
Lockheed  Martin  would  be  the  sole 
source  for  LANTIRN  systems,  as  well  as 
a  competitor  in  the  mifitary  aircraft 
market.  Because  militar)'  aircraft 
manufacturers  will  have  to  pro\  ide 
proprietary  information  to  the  Lockheed 
Martin  division  that  manufacturers 
LANTIRN.  Lockheed  Martin's  militar>- 
aircraft  division  could  gain  a(x:ess  to 
competitively  significant  and  non- 
public information  concerning 
competing  military  aircraft.  In  a<ldition. 
because  the  LANTIRN  system  is 
periodically  modified  or  upgraded. 
Lockheed  Martin  could  modifv  the 
LANTIRN  in  a  manner  that 
discriminates  against  competing 
military  aircraft  manufacturers.  As  a 
result,  the  proposed  merger  increast?s 
the  likelihood  that  competition  bt;tween 
military  aircraft  suppliers  would 
decrease  because  Lockheed  Martin 
would  have  access  to  its  conipetito.-s' 
proprietary  information,  which  could 
affect  the  prices  and  sen.  ices  that 
Lockheed  Martin  provides.  In  addition, 
advancements  in  military  aircraft 
research,  innovation,  and  quality  would 
be  reduced  because  Lockheed  Martin's 
military  aircraft  competitors  would  fear 
that  Lockheed  Martin  could  "free  ride" 
off  of  its  competitors'  technological 
developments. 

Therefore,  the  proposed  Consent 
Order  prohibits  Lockheed  Martin  from 
di.sclosing  any  non-public  information 
that  it  rec;eived  from  militan,-  aircraft 
manufacturers  in  its  capacity  as  a 
provider  of  the  LANTIRN  system  to 
Lockheed  Martin's  military  aircraft 
division.  Under  the  proposed  Order. 
Lockheed  Martin  may  only  use  such 
information  in  its  capacitv  as  a  provider 
of  the  LAN'HRN  system.  Non-public 
information  in  this  context  means  any 
information  not  in  the  public  domain 
and  designated  as  proprietary 
information  by  any  military  ain:raft 
manufacturer  that  provides  such 
information  to  Lockheed  Martin.  The 
proposed  Consent  Order  also  prohibits 
Lockheed  Martin  from  making  any 
modifications  to  the  LANTIRN  system 
that  disadvantage  other  military  aircraft 
manufacturers  unless  the  modification 
are  nece.s.sary  to  meet  competition  or  are 
approved  by  the  Secretan,-  of  Defense,  or 
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his  or  her  designee.  The  purpose  of  the 
proposed  Order  is  to  maintain  the 
opportunity  for  full  comf)etition  in  the 
market  for  the  research,  development, 
manufacture  and  sale  of  military 
aircraft. 

Third,  Martin  Marietta  and  Lockheed 
are  significant  competitors  in  the 
manufacture  and  sale  of  satellites  and 
expendable  launch  vehicles.  The 
proposed  merger  increases  the  degree  of 
vertical  integration  in  the  markets  for 
satellites  and  ELVs  used  by  the  United 
States  government.  Because  satellites 
manufactured  by  Lockheed  Martin  may 
be  launched  on  ELVs  supplied  by 
Lockheed  Martin's  competitors, 
Lockheed  Martin's  satellite  divisions 
could  gain  access  to  competitively 
significant  and  non-public  information 
concerning  competitors'  ELVs  during 
the  process  of  integrating  a  satellite  and 
an  ELV.  As  a  result,  the  proposed 
merger  increases  the  likelihood  that 
competition  between  ELV  suppliers 
would  decrease  because  Lockheed 
Martin  would  have  access  to  its 
competitor's  proprietary  information, 
which  could  affect  the  prices  and 
services  that  Lockheed  Martin  provides. 
In  addition,  advancements  in  ELV 
research,  innovation,  and  quality  would 
be  reduced  because  Lockheed  Martin's 
ELV  competitors  would  fear  that 
Lockheed  Martin  could  "free  ride'"  off  of 
its  competitors'  technological 
developments. 

The  proposed  Consent  Order 
prohibits  Lockheed  Martin's  satellite 
divisions  from  disclosing  to  Lockheed 
Martin's  ELV  divisions  any  non-public 
information  that  Lockheed  Martin 
receives  from  competing  suppliers  of 
ELVs.  Under  the  proposed  Order. 
Lockheed  Martin  may  only  use  such 
information  in  its  capacity  as  a  satellite 
manufacturer.  Non-public  information 
in  this  context  means  any  information 
not  in  the  public  domain  and  designated 
as  proprietary'  information  by  any  ELV 
manufacturer  that  provides  such 
information  to  Lockheed  Martin's 
satellite  divisions.  The  purpose  of  the 
proposed  Order  is  to  maintain  the 
opportunity  for  full  competition  in  the 
research,  development,  manufacture 
and  sale  of  ELVs. 

Under  the  provisions  of  the  proposed 
Consent  Order,  respondents  are  required 
to  deliver  a  copy  of  the  Order  to  any 
United  States  military  aircraft 
manufacturer  and  to  any  United  States 
ELV  manufacturer  prior  to  obtaining  any 
information  from  them  that  is  outside 
the  public  domain.  Under  the  proposed 
Order,  respondents  also  are  required  to 
provide  to  the  Commission  reports  of 
their  compliance  with  the  Order  sixty 
(60)  days  after  the  Order  becomes  final 


and  annually  for  the  next  ten  (10)  years 
on  the  anniversary  of  the  date  the  Order 
becomes  final. 

In  order  to  preserve  or  promote 
competition  in  the  relevant  markets 
during  the  period  prior  to  the  final 
acceptance  of  the  proposed  Consent 
Order  (after  the  60-day  public  notice 
period),  respondents  have  entered  into 
an  Interim  Agreement  with  the 
Commission  in  which  respondents 
agreed  to  be  bound  by  the  proposed 
Consent  Order  as  of  January  10, 1995, 
the  date  the  Commission  accepted  the 
proposed  Consent  Order  subject  to  final 
approval. 

"The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 
|FR  Doc.  95-2060  Filed  1-26-9.5;  8:45  am] 

BILLING  CODE  67S0-01-M 


[File  No.  941-0043] 

Montedison  S.p.A.,  et  al.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  Royal  Dutch 
Petroleum  Company  and  the  Shell 
Group  of  Companies  to  divest  all  of 
Shell  Oil's  polypropylene  assets  to 
Union  Carbide  Corporation,  or  to 
another  Commission  approved  acquirer, 
within  six  months;  would  require 
Montedison  to  relinquish  revenues 
under  the  profit  sharing  agreement  from 
future  U.S.  licenses  by  Mit.sui 
Petrochemical  Industries  Ltd.;  and 
would  prohibit  the  company  from 
entering  into  similar  agreements. 
DATES:  Comments  must  be  received  on 
or  before  March  28, 1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  Street  and  Pennsylvania 
Avenue  NVV.,  Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Morse  or  Rhett  Krulla,  FTC/S- 
3627,  Washington,  D.C.  20580.  (202) 
326-6320  or  326-2608. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Sfaf.  721, 15  U.S.C. 


46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(b)(6)(ii). 

In  the  matter  of  Montedison  S.p.A..  a 
corporation.  HIMONT  Incorporated,  a 
corporation,  Royal  Dutch  Petroleum 
Company,  a  corporation.  The  "Shell" 
Transport  and  Trading  Company,  p. I.e..  a 
corporation,  and  Shell  Oil  Company,  a 
corporation.  File  No.  941-0043. 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission  (  "the 
Commission"),  having  initiated  an 
investigation  of  the  proposed  formation 
of  a  joint  venture  between  Montedison 
S.p.A.  and  HIMONT  Incorporated 
(collectively  "Montedison")  and  Shell 
Petroleum  N.V.,  a  holding  company  of 
the  Royal  Dutch/Shell  Group  of 
Companies  ("the  Shell  Croup") 
controlled  by  N.V.  Koninklijke 
Nederlandsche  Petroleum  Maatschappij 
(Royal  Dutch  Petroleum  Company) 
("Royal  Dutch")  and  The  "Shell"' 
Transport  and  Trading  Company,  p.  I.e. 
("Shell  T&T"),  that  would  merge  certain 
assets  and  businesses  of  Montedison 
and  of  companies  of  the  Shell  Group 
and  it  now  appearing  that  Royal  Dutch. 
Shell  T&T.  and  Shell  Oil  Company 
("Shell  Oil"),  a  company  of  the  Shell 
Group,  (collectively  "Shell")  and 
Montedison,  all  collectively  hereinafter 
sometimes  referred  to  as  "proposed 
respondents,"  are  willing  to  enter  into 
an  agreement  containing  an  order  to 
exclude  certain  assets  and  businesses 
from  the  joint  venture,  to  divest  certain 
assets  and  businesses,  and  to  cease  and 
desist  from  making  certain  acquisitions, 
and  providing  for  other  relief: 

It  IS  hereby  agreed  by  andbetween 
proposed  respondents,  by  their  duly 
authorized  officers  and  attorneys,  and 
counsel  for  the  Commission  that: 

1.  Proposed  respondent  Montedison 
S.p.A.  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  Italy  with  its 
principal  executive  offices  located  at 
Foro  Buonaparte.  31,  20121  Milan.  Italy. 

2.  Proposed  respondent  HIMONT 
Incorporated  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
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iJelaware  with  its  principal  executive 
iiffices  located  at  Three  Little  Falls 
(iiiitre.  2801  Centerville  Road. 
Vyilmington,  Delaware  19850-5439. 
HIMONT  Incorporated  is  a  whollv- 
olvned.  indirect  subsidiary  of 
Montedison  S.p.A. 

8.  Proposed  respondent  Royal  Dutch 
is  n  corporation  organized,  existing  and 
dfjjng  business  under  and  by  virtue  of 
the  laws  of  the  Netherlands  with  its 
principal  executive  offices  located  at 
Qiirel  van  Bylandtlaan  30,  The  Hague, 
Tjhe  Netherlands.  Royal  Dutch  is  a 
h  ilding  company  which,  together  with 
Siell  T&T,  controls  the  Shell  Group. 

4.  Proposed  respondent  Shell  T&T  is 
a  corpK)ration  organized,  existing  and 
diaing  business  under  and  by  virtue  of 
tl^e  laws  of  England  with  its  principal 
ekecutive  offices  located  at  Shell  Centre. 
Lbndon  SEl  7NA,  England.  Shell  T&T  is 
alholding  company  which,  together  with 
Rhyal  Dutch,  controls  the  Shell  Group. 

B.  Proposed  respondent  Shell  Oil  is  a 
corporation  organized,  existing  and 
dbing  business  under  and  by  virtue  of 
the  laws  of  Delaware  with  its  principal 
e  cBcutive  offices  located  at  One  Shell 
Plaza,  Houston.  Texas  77002.  Shell  Oil 
\f  a  member  company  of  the  Shell 
Cnoup,  and  all  of  its  shares  are  directly 
o  ■  indirectlv  owned  bv  Roval  Dutch  and 
Siell  T&T. ' 

6.  Propo.sed  respondents  admit,  for 
p  iirposes  of  this  Agreement  and  Order 
a  id  any  related  enforcement  action,  all 
the  jurisdictional  facts  set  forth  in  the 
driift  of  complaint. 

7.  Proposed  respondents  waive: 

(a)  any  further  procedural  steps: 

(b)  the  requirement  that  the 
Cuinmission's  deci.sion  contains  a 
statement  of  findings  of  fact  and 

Conclusions  of  law; 

|f.)  all  rights  to  seek  judicial  review  or 
o  herwise  to  challenge  or  contest  the 
vtlidity  of  the  Order  entered  pursuant  to 
tl  is  Agreement;  and 

(d)  any  claim  under  the  Eq  lal  Arxess 
t<  Justice  Act. 

p.  This  Agreement  shall  not  become 
p  irt  of  the  public  record  of  the 
p  Tceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
C:n!;mission  it.  together  with  the  draft  of 
laimplaint  contemplated  thereby,  will  be 
p  aced  on  the  public  record  for  a  period 
o  sixty  (60)  day.s  and  information  in 
ri  Spect  thereto  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
AEireement  and  so  notify  the  proposed 
rtspondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  .ser\e  its 
complaint  (in  such  forms  as  the 
'lincumstances  .may  require)  and 


decision,  in  disposition  of  the 
proceeding. 

9.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admis.sion  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  as  alleged  in  the  draft  of  complaint, 
other  than  jurisdictional  facts  admitted 
as  specified  above,  are  true. 

10.  This  Agreement  contemplates 
that,  if  it  is  accepted  by  the 
Commission,  and  if  such  acceptance  is 
not  subsequently  withdrawn  bv  the 
Commission  pursuant  to  the  provisions 
of  Section  2.34  of  the  Commission's 
Rules,  the  Commission  may.  without 
further  notice  to  the  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  following  Order 
to  divest  and  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  Order 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  Order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Ser\'ice  of  the  complaint  and 
decision  containing  the  agreed-to  Order 
to  proposed  respondents'  attorneys  of 
record.  William  C.  Pelster,  Esq., 
Skadden.  Arps.  Slate,  Meagher  &  Flom. 
919  Third  Avenue,  New  York.  NY 
10022,  for  Montedison;  Robert  D.  Joffe. 
Esq..  Cravath,  Swaine  &  Moore.  825 
Eighth  Avenue,  New  York,  NY  10019, 
for  Royal  Dutch  and  Shell  T&T:  and  S. 
Allen  Lackey,  Esq.,  Shell  Oil  Company. 
One  Shell  Plaza.  Houston,  Texas  77252, 
for  Shell  Oil,  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
ser\ice.  The  complaint  may  be  used  in 
con.struing  the  terms  of  the  Order,  and 
no  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  Order  or  this 
Agreement  may  \>e  used  to  vary  or 
contradict  the  terms  of  the  Order. 

11.  Proposed  respondents  have  read 
the  proposed  complaint  and  Order 
contemplated  hereby.  Proposed 
respondents  understand  that  once  the 
Order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  they  have  fully 
complied  with  the  Order.  Proposed 
respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  Order  after  it  becomes 
fluaL 


Order 

/      . 

It  is  ordered  that,  as  u.sed  in  this 
Order,  the  following  definitions  shall 
apply: 

A.  The  following  terms  shall  mean  the 
following  entities: 

1.  "Montedison"  means  Montedison 
S.p.A.  and  its  wholly  owned  subsidiary 
Montedison  (Nederland)  N.V..  a  holding 
company  that  owns  Montecatini 
Nederland  B.V.,  which  in  turn  owns, 
directly  or  indirectly,  through  its 
subsidiaries  HIMONT  Incorporated, 
Spherilene  S.r.l.,  Moplefan  S.p.,\.  and 
Montepolmieri  Sud,  S.p.A..  all  of  the 
poiyolefins  interests  of  Montedison 
S.p.A.  "Montedison"  includes  all 
subsidiaries,  divisions,  and  groups  and 
affiliates  controlled  by  Montedison 
S.p.A.,  their  respective  successors  and 
assigns,  and  their  respective  directors, 
officers,  employees,  agents  and 
representatives.  Unless  otherwise 
indicated.  "Montedison"  does  not 
include  Montell. 

2.  "HLMONT  "  means  HI.MONT 
Incorporated.  "HIMON  "  includes  all 
subsidiaries,  divisions,  and  groups  and 
affiliates  controlled  by  HIMONT,  their 
respective  sua;essors  and  assigns,  and 
their  re.spective  directors,  officers, 
employees,  agents  and  representatives. 

3.  "Shell"  means  N.V.  Koiiinklijke 
Nederlandsche  Petroleum  Maatschappij 
(Roval  Dutch  Petroleum  Companv) 
(Royal  Dutch"),  The  "Shell"  Transport 
and  "Trading  Companv.  p. I.e.  ("Shell 
T&T").  and  the  Shell  Group. 

4.  "The  Shell  Group'"  means  all 
companies  controlled  bv  Roval  Dutch 
and/or  Shell  T&T.  including  Shell  Oil 
and  Shell  Petroleum  N.V.  "The  Shell 
Group"  includes  all  subsidiaries, 
divisions,  and  groups  and  affiliates 
controlled  by  companies  of  he  Shell 
Group,  Royal  Dutch  or  Shell  T&T.  their 
respective  successors  and  assigns,  and 
their  respective  directors,  officers,  and 
agents  and  representatives.  Unless 
otherwise  indicated,  "the  Shell  Cvw.p" 
does  not  include  Montell. 

5.  "Shell  Oil  'means  Shell  Oil 
Company.  "Shell  Oil"  includes  all 
subsidiaries,  divisions,  and  groups 
controlled  by  Shell  Oil,  their  re^peclive 
successors  and  assigns,  and  their 
respective  directors,  officers,  agents  and 
representatives.  Unless  otlierwise 
indicated,  "Shell  Oil""  does  not  include 
Polyi  o. 

6.  "Montell"  means  Mo.'-.fe'J 
Poiyolefins,  the  corporation  to  be 
formed,  pursuant  to  the  Agreemt^nt  to 
Merge  Poiyolefins  Businesses,  to  hold 
the  majority  of  the  poiyolefins 
busine.sses  of  Montedison  and  of  Shell 
and  to  be  ownpd,  dirwily  or  indirectly. 
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bv  Montedison  and  companies  of  the 
Shell  Group.  •Montell"  includes  all 
subsidiaries,  divisions,  and  groups 
controlled  by  Montell.  their  respective 
sircces.sors  and  a.ssigns,  and  their 
respective  directors,  offl<;ers,  agents  and 
representatives. 

7.  "Montell  Afniiates"  means 
companies  that  Montell  controls  as  that 
term  is  defined  in  16  C.F.R.  §801.1(b). 
except  that  this  term  shall  also  include 
(i)  any  entity  other  than  Montell  in 
\vhi(.h  Shell  or  Montedison  has  an 
ownership  interest  of  25%  or  more  as  of 
December  1.  1994  and  which  interest  is 
contributed  to  Montell.  and  (ii) 
companies  in  which  Montell  has  an 
ownership  interest  of  .1.5%  or  more  and 
would  have  control  as  defined  in  Ifi 
CFR  801. Kb)  if  ownership  interests  held 
directly  or  indirectly  by  a  government 
were  excluded. 

H.  "Technipol"  means  a  company  to 
be  formed  and  held  separate  by 
Montedison  under  the  terms  and 
conditions  of  the  attached  Agreement  to 
Hold  Separate.  "Technipol"  includes  all 
subsidiaries,  divisions,  and  groups 
(  ontrolled  by  Technipol.  their 
respective  succe.ssors  and  assigns,  and 
their  respective  directors,  officers, 
agents  and  representatives. 

9.  "Folyco'  means  a  company  to  be 
formed  by  Shell  Oil  to  succeed  to  and 
»:onduct,  under  the  terms  and 
conditions  of  this  Order,  the  Properties 
to  Be  Divested.  "Polyco"  includes  all 
subsidiaries,  divisions,  and  groups 
controlled  by  Polyco,  their  respective 
succes.sors  and  assigns,  and  their 
respective  directors,  officers,  agents  and 
representatives. 

10.  "Akzo  Nobel"  means  Akzo  Nobel 
N.V.,  Akzo  Nobel  Inc.,  Akzo  Chemicals 
BV  and  Akzo  Chemicals  Inc. 

11.  "Mitsui"  means  Mitsui 
Petrochemical  Industries  Ltd. 

12.  "Union  Carbide"  or  "UCC"  means 
Union  Carbide  Corporation. 

B.  "Commission"  means  the  Federal 
Trade  Commission. 

C.  "Agreement  to  Merge  Polyolefins 
Businesses"  means  the  agreement 
l)etween  Montedison  and  Shell 
Petroleum  N.V.  (a  company  of  the  Shell 
Group)  dated  December  .30.  1993.  and 
amendments  thereto,  to  merger  the 
majority  of  the  worldwide  polyolefins 
businesses  of  Montedison  and  of  Shell 
into  a  new  entity  to  be  owned  by 
Montedison  and  companies  of  the  Shell 
Group. 

D.  "Propylene  Polymers"  or  "PP  ' 
means  homopolymers  of  propylene  and 
copolymers  or  polyolefinic  alloys  of 
propylene  with  less  than  .50%  by  mol  of 
other  monoolefins  and  having  a  flexural 
nioduls  (measured  according  to  ASTM 
D  790-71)  higher  than  4.000  Kg/cm^ 


E.  "PP  Catalyst"  means  supported 
cataly.st  components  including 
compounds  of  transition  metals  of 
Groups  IV-V1!I  of  the  Periodic  Table,  at 
least  in  part  supported  on  a  carrier,  the 
essential  component  of  which  is  a 
halogen-containing  compound  of 
magnesium,  for  use  in  production  of 
Propvlene  Polymers. 

F.  "Catalyst  Support"  means 
preformed  catalyst  supports  or  support 
carriers  which  may  be  titanated.  i.e.. 
combined  with  titanium  or  with  a 
titanium  containing  compound,  to 
produce  PP  Catalyst. 

G.  "Catalyst  Systems"  means 
specified  combinations  of  PP  Catalyst 
and  other  components  designed, 
developed,  used,  or  suitable  for  use  for 
the  production  of  Propylene  Polymers. 

H.  "PP  Technology"  means 
technology  relating  to  Propylene 
Polymers  and  the  production  thereof, 
and  to  the  preparation  and  use  of 
Catalyst  Systems. 

I.  "Catalyst  Technology"  means 
technology  relating  to  PP  Catalyst  and  to 
the  production,  preparation  and  use  of 
PP  Catalyst,  Catalyst  Support  and 
Catalyst  Systems. 

J.  "Shell  Catalyst  Technology"  means 
Catalyst  Technology,  including  Know- 
How  and  patent  rights,  developed, 
under  development,  used,  offered  for 
license  or  licensed  to  any  person  by 
companies  of  the  Shell  Group  at  any 
time  prior  to  the  date  of  transfer  to 
Polyco  of  the  Properties  to  Be  Divested. 

K.  "Shell  Oil  Catalyst  Technology" 
means  Catalyst  Technology,  including 
Know-How  and  patent  rights, 
developed,  under  development,  used, 
offered  for  license  or  licensed  to  any 
person  by  Union  Carbide  or  Shell  Oil  at 
any  time  prior  to  that  date  of  transfer  to 
Polyco  of  the  Properties  to  Be  Divested. 

L.  "Unipol  PP  Technology"  means  PP 
Technology  and  Catalyst  Technology, 
including  Know-How  and  patent  rights, 
developed,  under  development,  offered 
for  license,  or  licensed  to  any  person  by 
UCC  and/or  Shell  Oil  in  accordance 
with  their  Cooperative  Undertaking 
Agreement  dated  December  22,  1983,  or 
used  by  UCC  and  Shell  Oil  in  their 
partnership  PP  facility  at  Seadrift,  Texas 
at  any  time  prior  to  the  date  this  Order 
becomes  final. 

M.  "Unipol/SHAC  Technology 
Business"  means  the  research  and 
development,  promotion,  and  licensing 
of  Unipol  PP  Technology  and  Shell  Oil 
Catalyst  Technology;  the  research  and 
development  of  PP  Catalyst,  Catalyst 
Support  and  Catalyst  Systems  utilizing 
Unipol  PP  Technology  "and  Shell  Oil 
Catalyst  Technology;  rights  and 
obligations  under,  and  activities 
conducted  pursuant  to,  the  Cooperative 


Umlertaking  Agreement  between  UCC 
and  Shell  Oil  dated  December  22.  1983. 
and  the  Polypropylene  Cataly.st 
Research  and  Development  Agreement 
among  Shell  Oil,  UCC  and  Shell 
Internationale  Research  Maatschappij 
B.V.  ("The  Tripartite  Catalyst  Research 
Agreement");  and  the  resean;h  and 
development,  production  and  sale  of 
Propylene  Polymers,  and  the 
demonstration  of  Unipol  PP  Technology 
and  Shell  Oil  Catalyst  Technology, 
pursuant  to  the  Seadrift  Polypropylene 
Companv  partnership  agreement 
between'UCC  and  Shell  Oil. 

N.  "LIPP  Process"  means  PP 
Technology  developed  and  used  by 
Shell  for  the  production  of  Propylene 
Polymers  through  a  bulk  liquid 
polymerization  process. 

0.  "Know-How"  means  all  relevant 
information,  including  knowledge, 
experience  and  specifications. 

P.  "Material  Confidential 
Information"  means  competitively 
sensitive  or  proprietary  information,  not 
in  the  public  domain,  concerning  the  PP 
Technology,  Catalyst  Technology,  PP 
Catalyst.  Catalyst  Support,  or  Propylene 
Polymers  businesses. 

Q.  "Properties  to  Be  Divested"  means 

1.  All  assets,  tangible  and  intangible, 
of  Shell  Oil  relating  to  PP  Technology. 
Catalyst  Technology.  Propylene 
Polymers  and  PP  Catalyst,  including 
without  limitation: 

a.  Shell  Oil's  Propylene  Polymers 
plant  and  assets  at  Norco.  Louisiana, 
and  Shell  Oil's  associated  facilities  at 
Norco,  Louisiana  for  splitting  and 
separating  polymer-grade  propylene  and 
propane  from  chemical-grade 
propvlene; 

b.  Shell  Oil's  PP  Catalyst  plant  and 
assets  at  Norco.  Louisiana; 

c.  Shell  Oil's  interest  in  the  Seadrift 
Polypropylene  Company  and  the 
Propylene  Polymers  plant  at  Seadrift. 
Texas; 

d.  Shell  Oil's  PP  Cataly.st  pilot  plant: 

e.  Shell  Oil's  facilities  ana  equipment 
(other  than  real  property  and  general, 
chemical  analytical  equipment)  at  the 
VVesthollow  Technology  Center  at 
Houston.  Texas,  primarily  utilized 
during  the  year  prior  to  the  transfer  to 
Polyco  of  the  Properties  to  Be  Divested 
in  research,  development  and  technical 
support  with  respect  to  Shell  Oil's 
Propylene  Polymers,  PP  Cataly.st  and 
Catalyst  Technology  businesses; 

f.  A  rent-free  lease,  until  five  years 
from  the  date  of  divestiture  of  the 
Properties  to  Be  Divested  or  until  such 
earlier  date  as  the  acquirer  may  elect,  to 
offices  and  research  and  development 
space  at  the  Westhollow  Technology 
Center  at  Houston,  Texas,  associated 
with  the  Properties  to  Be  Divested; 
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All  owned  or  leased  distribution 

{ilities,  rail  cars  and  otherassets  used 

^ales  or  technical  service  of 
Pibpylene  Polymers  or  PP  Catalyst. 
ot  "jer  than  real  property  at  the 
hwdquarters  offices,  general  sales 
offices,  and  re.search  center  of  Shell  Oil; 

h.  All  intellectual  property,  including 
patent  rights,  trade  secrets,  technology 
and  Know-How,  relating  to  Catalvst 
Technology,  PP  Catalyst,  Catalyst 
Systems,  and  Propylene  Polymers: 

i.  All  customer  lists,  vendor  lists. 
catalogs,  sales  promotion  literature. 
advertising  materials,  research 
materials,  technical  information, 
management  information  systems, 
software,  inventions,  specifications, 
designs,  drawings,  proce.s.ses  and  quality 
control  data: 

|.  Ail  interest  in  and  to  the  contracts 
entered  into  in  the  ordinary  course  of 
business  with  customers  (together  with 
associated  bid  and  performance  bonds), 
suppliers,  sales  representatives, 
di.stributors,  agents,  personal  propertv 
lessors,  personal  property  lessees, 
licensors,  licensees,  consignors  and 
consignees,  including  without 
limitation  agreements  with  Shell 
Canada  and  Pecten,  and  rights  under 
wjirranties  and  guarantees,  express  or 
implied; 

K.  All  books,  records,  and  files; 

Ii  Shell  Oil's  interest  in  owned  or 
le  ised  real  property  associated  with  the 
Noi-co,  Louisiana,  and  Seadrift.  Texas, 
Pitapylene  Polymers  plants,  together 
with  appurtenances,  licenses  and 
permits; 

in.  Shell  Oil's  interest  in  owned  or 
leased  improvements  to  real  property 
aspociated  with  the  Norco,  Louisiana, 
PP  Catalyst  plant,  together  with 
appurtenances,  licenses  and  permits, 
and  a  rent-free  lease  to  the  land 
associated  with  the  PP  Catalyst  plant  for 
thp  life  of  the  plant: 

n.  Shell  Oil's  interest  in  the  Unipol/ 
SHAG  Technology  Business  and  in  the 
Cooperative  Undertaking  Agreement 
dalted  December  22,  1983,  including  but 
ndt  limited  to  all  future  revenue  of  Shell 
Oil  from  Unipol  PP  Technology  and 
Shell  Catalyst  Technology  developed, 
under  development,  offered  for  licen.se. 
or  licensed  to  any  person  by  UCC  or 
Shell  Oil  at  any  time  prior  to  the  date 
of  transfer  to  Polyco; 

p.  Exclusive  world-wide  rights  to  all 
Shell  Oil  trademarks  and  trade  names 
rejating  to  Propylene  Polymers  other 
than  Shell  Oil  trademarks  used  by  Shell 
Oill  for  its  products  generally,  such  as 
the  "SHELL"  mark  and  the  Pecten 
emblem: 

p.  All  licenses  relating  to  the 
manufacture  and  sale  of  Propylene 
Poiivmers  and  PP  Catalv.st  or  the 


licensing  of  PP  Technology  or  Cataly.st 
Technology,  including  but  not  limited 
to  Shell  Oil's  rights  under  the  following 
patents: 

(1)  All  applicable  patents  of  Shell; 

(2)  All  patents  of  Montedison  and 
Mitsui  covered  by  the  July  30,  1985 
Agreement  of  Himont  Incorporated. 
Mitsui,  Union  Carbide  Corporation,  and 
Shell  Chemical  Company:  any  patent 
license  agreements  between  Montedison 
and  Shell;  and  any  patent  license 
agreements  between  Mitsui  and  Shell; 

(3)  Phillips  U.S.  Patent  4.376,851 
"crvstalline  polypropylene"; 

(4)  Studiengesellschaft  Kohle  U.S. 
Patent  4,125,698  covering  production  of 
PP  with  a  titanium  chloride/DEAC 
catalyst:  and 

(5)  Amoco  Chemical  Companv  patents 
covering  "PP  Catalyst"  identified  in  the 
patent  license  agreement  between 
Amoco  and  Shell  Oil,  including  Amoco 
U.S.  Patent  4.540.679;  Japan  Patent 
Application  59350/85  and  European 
Patent  Application  159.150;  and 

q.  Shell  Oil's  rights  under  he 
Tripartite  Catalyst  Research  Agreement; 
the  Polypropylene  Agreement  between 
Shell  Research  Limited  and  Shell  Oil 
Company;  the  PP  Catalyst  Patent 
Settlement  Agreement  between  Shell 
Internationale  Research  Maatschappij 
B.V.  and  Shell  Oil  Company;  and  the 
July  30,  1985  Agreement  of  Himont 
Incorporated,  Mitsui,  Union  Carbide 
Corporation,  and  Shell  Chemical 
Company,  subject  to  any  necessary 
approval  of  parties  not  subject  to  this 
Order;  and 

2.  All  Shell's  worldwide  rights  to  the 
"SHAG"  trademark;  all  customer  lists, 
records  and  files,  all  catalogs,  and  all 
sales  promotion  literature  relating  to 
sales  by  Shell  outside  the  United  States 
of  PP  Catalyst  and  Propylene  Polymers 
manufactured  by  Shell  Oil:  and  all 
interest  in  and  to  contracts  entered  into 
by  Shell  in  the  ordinary  course  of 
business  with  customers,  sales 
representatives,  distributors  and  agents 
relating  to  the  sale,  outside  the  United 
States,  of  PP  Catalyst  or  Propylene 
Polymers  manufactured  by  Shell  Oil 
(together  with  assot;iated  bid  and 
performance  bonds). 

R.  "Viability  and  competitiveness'" 
means  having  the  capability  and 
incentive  to  operate  independently  at 
annual  levels  of  research  and 
development,  licensing,  production,  and 
sales  of  PP  Technology,  Catalyst 
Technology.  PP  Catalyst,  Catalyst 
Support  and  Propylene  Polymers  at 
least  equal  to  levels  experienced  during 
each  of  the  two  (2)  calendar  years 
immediately  preceding  the  date  of 
transfer  to  Polyco  of  the  Properties  to  Be 
Divested,  and  capable  through  its  own 


resources  of  functioning  independentlv 
and  competitively  in  the  PP 
Technology,  Catalyst  Technology,  PP 
Catalyst,  and  Propylene  Polymers 
businesses. 

// 

It  is  further  ordered  that: 

A.  Shell  and  Shell  oil.  as  applicable, 
shall  divest  the  Properties  to  Be 
Divested,  absolutely  and  in  good  faith, 
within  six  (6)  months  of  the  date  this 
Order  becomes  final,  and  shall  also 
divest  such  additional,  ancillary  assets 
and  businesses  and  effect  such 
arrangements  as  are  necessary  to  assure 
the  marketability  and  the  Viability  and 
Competitiveness  of  the  Properties  to  Be 
Divested. 

B.  The  period  of  six  (6)  months  as 
specified  in  Paragraph  II. A  shall  be 
extended  to  March  31.  1997,  if  either  of 
the  following  conditions  is  .satisfied: 

1.  Union  Carbide  declines,  within 
thirty  (30)  days  following  receipt  by 
Union  Carbide  of  the  report  of  the 
independent  appraiser,  to  acquire  the 
Properties  to  Be  Divested  for  the  fair 
market  value  of  the  Properties  to  Be 
Divested  as  an  operating  business  as 
determined  by  an  independent  appraisal 
prepared  in  accordance  with  the 
following  procedure,  or  as  otherwise 
agreed,  or  at  such  price  as  agreed,  bv 
Shell  Oil  and  Union  Carbide: 

a.  Prior  to  the  expiration  of  fifteen  (15) 
days  from  the  date  this  Order  becomes 
final  shell  Oil  will  notify  Union  Carbide 
of  Shell  Oil's  selection  of  an 
independent  appraiser; 

b.  The  independent  appraiser  selected 
by  Shell  Oil  will  perform  the  appraisal 
unless  within  fifteen  (15)  days  from 
notification  of  Shell  Oil's  selected 
independent  appraiser.  Union  Carbide 
objects  to  Shell  Oil's  selected 
independent  appraiser  and  notifies 
Shell  Oil  of  its  selection  of  an 
independent  appraiser; 

c.  Within  fifteen  (15)  days  from  the 
date  the  name  of  Union  Carbide's 
selected  independent  appraiser  is 
received  by  Shell  Oil.  Shell  Oil  will 
either  agree  to  L'nion  Carbide's  selected 
independent  appraiser  or  request  that 
the  two  selected  independent  appraisers 
jointly  select,  within  ten  (10)  days  of 
such  request,  another  independent 
appraiser; 

d.  The  compensation  paid  to  the 
independent  appraiser  shall  be  paid  by 
shell  Oil  or  as  otherwise  agreed  by  Shell 
Oil  and  L'nion  Carbide,  and  the  amount 
of  compensation  shall  be  independent 
of  the  amount  of  the  fair  market  value 
of  the  properties  to  Be  Divested  as 
determined  by  the  appraisal; 

e.  The  independent  appraiser  shall  be 
authorized  by  Shell  to  question 
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peraunnel  and  examine  all  rttlevant 
books  and  records,  including  personnel 
and  books  and  records  of  the  Unipol/ 
SHAC  Technology  Business,  in 
t:onnet;tion  with  the  appraisal  under 
appropriate  confidentiality  provisions; 

1.  The  independent  appraisal  shall  be 
(ompleted  and  presented' by  the 
appraiser  to  Union  Carbide  and  Shell 
Oil  within  forty-five  (45)  days  of  the 
selection  uf  Uie  appraiser  as  set  forth  in 
this  Paragraph  II.B.1  of  this  Order;  or 

2.  Union  Carbide,  within  (3UJ  days  of 
receiving  notice  from  Shell  Oil  that 
Shell  propcses  to  divest  Polyco  to  a 
named  acquirer  approved  by  the 
(inmmission,  does  not  consent  to  the 
transfer  of  Polyco's  interest  in  the 
Cooperative  Undertaking  Agnx'ment 
dated  December  22, 198.1,  to  suc.h 
Commission  approved  acquirer. 

C.  Ill  the  event  that,  prior  to  the 
i-xpirn(ii)ii  of  the  six  (R)  months 

spec  ilieii  in  Paragraph  ILA  of  this  Order, 
the  Commission  has  neither  approved 
nor  disapproved,  within  sixty  (BU)  days 
of  receipt  of  the  application,  an 
application  for  approval  of  a  divestiture 
to  a  proposed  acquirer  submitted  in 
accordance  with  Paragraphs  II.A  and 
11. F  of  this  Order,  the  time  period 
specified  in  Paragraph  II.A  of  this  Order 
may  be  extended  by  the  Commi.ssion  by 
the  number  of  days  in  excess  of  sixty 
(CM)  required  by  the  Commi.ssion  to  rule 
on  the  divestiture  application  and,  if  the 
Commission  approves  divestiture  to  a 
person  other  than  Union  Carbide,  the 
Commission  may  further  extend  such 
period,  if  neces.sary.  by  thirty  (.ill)  days 
in  order  to  provide  Shell  Oil  time  to- 
comply  with  the  requirements  of 
Paragraph  II.B.2  of  this  Order. 

D.  Provided  further,  if  at  the  instance 
of  Union  Carbide  over  the  opposition  of 
Shell.  Shell  is  enjoined  or  otherwi.se 
[irohibited  by  court  order  from  divesting 
the  Properties  to  Be  Dive.stod.  Shell 
shall  promptly  give  written  notice  of 
such  order  to  the  Commission, 
whereupon  the  period  within  which 
Shell  shall  divest  the  Properties  to  Be 
Divested  under  Paragraphs  II.A.  H.B  or 
II. C  of  this  Order  shall  be  extended  to 
the  earJier  of  (1)  one  year  from  the 
expiration  uf  the  time  specified  in 
Paragraph  II.A  of  this  Order  and  such 
additional  time  as  may  be  allowed  in 
Paragraphs  II. B  or  II. C  of  this  Order;  or 
(2)  ninety  (90)  days  after  the  injunction 
or  other  order  expires. 

E.  Respondents  shall  comply  with  all 
terms  of  the  .Agreement  to  Hold 
Separate,  attached  to  this  order  and 
made  a  part  hereof  as  Appendix  I.  Said 
Agreement  shall  cuntirme  in  effe<.t  unttl< 
such  time  as  Shell  and  Shell  Oil.  as 
npplit;al)le.  -hnve  divested  all  the 
Properties  to  Be  Divested  er  until  such 


other  time  as  the  Agreement'  tto  Hold 
Separate  provides.  Profits  accumulated' 
by  Technipol  during  the  peiiodthe 
Agreement  to  Hold  Separate  is  in  effect 
shall  be  retained  by  Montedison  upon 
expiration  of  the  Agreement  to  Hold 
Separate  and  shall  in  no  event  be 
transferred  to  Montell  or  Shell. 

F.  Shell  and  Shell  Oil.  as  appl5«;able. 
shall  divest  the  Properties  to  Be 
Divested  asBn  incorporated,  ongoing 
business,  identified  herein  as  "Poly«:o'" 
and  established  in  accordance  with  the 
attached  Agreement  to  Hold  Separate, 
and  .shall  divest  the  Properties  to  Be 
Divested  only  to  Union  Carbide  or  to 
another  acquirer  or  acquirers  that 
receive  the  prior  approval  of  the 
Commission,  and  only  in  a  manner  that 
receives  the  prior  approval  of  the 
Commission.  The  purpo.se  of  the 
dive.stiture  is  to  ensure  the  cnntinuatjon 
of  Polyt;o  as  an  ongoing  and  viable 
business  engaged  in  the  research^ 
development,  manufactiuv  and  sale  of 
PP  Catalyst  and  Propylene  Polymers  and 
in  the  researrih.  development,  and 
licen.sing  of  PP  Technology  and  Cqtalyst 
Technology,  and  to  remedy  the 
le.ssening  of  competition  resulting  from 
the  propcsed  acquisition  as  alleged  in 
the  Commissions  complaint. 

G.  The  Properties  to  Be  Divested  shall 
be  divested  free  and  clear  of  (1)  all 
royalties,  mortgages,  enimmbran«;BS  and 
liens  to  Shell  or  Montell;  and  (2)  any 
contractual  commiimsnts  or  obligations 
to  Shell  »r  Montell  existing  as  of  the 
date  of  divestiture. 

H.  Should  any  transfer  of  an 
agreement,  contract  or  license  retjuired 
by  Paragraph  ILA  of  this  Order  not  be 
possible  after  reasonable  effort  by  Shell 
and  Shell  Oil  due  to  a  per?ion  other  than 
a  party  to  this  Order  withholding  its 
consent  to  the  transfer.  Shell  Oil  .shall 
enter  into  an  agreement  with  Polyco  or 
the  acquirer  thereof  the  purpo.se  of 
whu:h  agreement  is  to  realize  the  same 
effect  as  such  transfer.  Shell  Oil  shall 
submit  a  copy  of  each>such  agreement 
with  its  compliance  reports  to  the 
Commission  pursuant  to  Paragraphs 
VIII.A  and  VIU.B  of  this  Order.  Further, 
Shell  Oil  shall  secure,  at  its  expen.se, 
patent  licenses,  orassignments  of  patent 
licenses,  extending  to  Polyx:o  and  the 
acquirer  thereof  rights  and  royalty  rates 
with  respect  to  the  manid'acnine  and  sale 
ofi  Propylene  Polymers  and  PP  Catalyst 
from  the  Properties  to  Be  Divested,  and 
rights  to  expand  production  and  sale,  no 
less  favorable  than. those  held  by  Shell 
Oil  as  of  the  date  of  tran.sfer  to  Poly«:o 
of  the  Properties  to  BeDive.sted. 


/// 


It.  is  hirther  ordered:  that:: 


A.  Prior  to  triuisfer  of  any  as.sets  or 
businesses  from  Shell  into  Montell  or 
merger  of  any  part  of  Sheli  and  Montell 
or  Montedison,  Shell  .shall 

1.  Extend  to  Polyco,  without  royalty, 
to  Shell  or  Montell.  Shell's  rights  under 
agreements  relating  to  the  resean;h  and 
development,  manufacture  and  sale  of 
PP  Catalyst.  Catalyst  Support,  and 
Catalyst  Systems  by  any  person, 
including  but  not  limited  to 
nonexclusive  rights  to  sell,  and  to^ 
contract  with  Akzo  Nobel  for  the 
production  of,  PP  Catalyst  and  Catalyst- 
Support; 

2.  Disclcse  to  Polyco  all  Shell  Catnly.st 
Technology  in  its  possession  or  to 
which  it  has  rights; 

3.  Grant  Polyco,  without  royalty  to 
Shell  or  Montell,  the  perpetual,  non- 
exclusive right  (1)  to  license,  subjeclito 
the  rights  of  Union  Carbide,  Shell 
Cataly.st  Technology  to  any  person 
worldwide;  (2)  to  sell  worldwide  to  any 
person  PP  Catalyst  and  Catalyst  Sy.stems 
based  on  Shell  Catalyst  Technology;  andl 
(3)  to  enforce  intellectual  property  rights 
with  respect  to  Shell  Cataly.st 
Technology  worldwide,  including 
without  exclusion  the  right  to  sue  any, 
person  who  by  the  manufacture,  use  or 
sale  of  any  PP  Catalyst  or  Catalyst 
System  infringes  any  Shell  patent  which 
has  been  applied  for  in  any  country  in 
the  world  before  the  date  this  Order 
becomes  final.  All  co.sts  of  any  such  suit 
h\  Polyco  shall  be  borne  by  Polyco  and 
ail  damages  recovered  shall  be  retained 
by  Polyco:  and 

4.  Gant  Polyco.  without  royalty  t«» 
Shell  or  Montell.  the  exclusive  right, 
until  seven  years  from  the  date  of 
dive.stiture  of  the  Properties  to  Be 
Divested.  (1)  to  license,  subject  to  the 
rights  of  Union  Carbide,  Shell  Cataly.st 
Technology  to  persons  other  than 
Montell  and  Montell  Affiliates;  and  (2) 
to  sell  to  persons  other  than  Montell  and 
Montell  .■\ffiiiates  (or  LIPP  Process 
licensees  for  use  in  their  LIPP  Proi;ess 
plants)  such  PP  Cataly.st  formulations  or 
their  equivalent  as  were  manufactured 
or  sold  by  Shell,  or  manufactured  for 
Shell  by  Akzo  Nobel,  prior  to  the  date 
this  Order  becomes  final;  and 

B.  Shell  and  Montell  shall  grant)  to 
Polyco  and  licensees  of  Unipol  PP 
Technology  immunity  under  patents 
relating  to  PP  Technology,  Cataly.st 
Technology.  PP  Catalyst,  Cataly.st 
Support,  Catalyst  Systems  or  Propylene 
Polymers,  based  on  work  conducted 
prior  to  December  31,  1997,  or  prior  to 
one  year  after  divestiture  of  the 
Properties  to  Be  Divested,  whichever  is 
later,  by  persons  who.  as  Shell 
personnel  within  one  (1)  year  prior  to 
the  date  of  the  formation  of  Montell,  hatl 
access  to  Unipol  PP  Technology  other 


than  in  the  public  domain  and  other 
than  Catalyst  Technology  received  by 
Shiell  Oil  from  other  companies  of  the 
Shell  Group. 

C.  Until  one  (1)  year  after  divestiture 
of  the  Properties  to  Be  Divested  no  Shell 
research  personnel  who.  within  one  (1) 
yeir  prior  to  the  date  of  the  formation 
of  Montell.  had  access  to  Unipol  PP 
Technology  (other  than  Catalyst 
Teplinology  received  by  Shell  Oil  from 
other  companies  of  the  Shell  Group) 
sh^ll  engage  in  research  at  facilities  of 
Montell  on  PP  Technology,  Shell 
Catalyst  Technology  or  Montedison 
Catalyst  Tchnology.  Provided,  however, 
nojhing  in  this  Order  shall  require  Shell 
to  i;onduct  any  research  and 
development  for  any  person  or  to  refrain 
trojin  conducting  research  and 
development  for,  and  at  the  expense  of. 
ani  person,  including  Montell  and 
(;oiiimunicating  with,  or  receiving 
communications  from,  such  person 
reaarding  such  research  and 
development  work.  The  results  of  any 
reSHarch  and  development  conducted  by 
Shell  prior  to  December  31,  1997.  or  one 
year  after  divestiture  of  the  Properties  to 
RejDivested.  whichever  is  later,  on  Shell 
Cawlyst  Technology,  including  but  not 
limited  to  research  or  development 
coisducted  for,  or  at  the  expense  of, 
Mdntell,  shall  be  provided  to  Polyco 
without  payment  for  use  in  the  Unipol/ 
S^AC  Technology  Business. 

IB.  Shell  (including  former  employees 
of  Shell  transferred  to  Montell)  shall  not 
provide,  disclose  or  otherwise  make 
nv-TJlable  to  Montedison,  Technipol. 
Mdntell  or  Montell  Affiliates  any 
Maiterial  Confidential  Information 
relating  to  Unipol  PP  Technology  or  the 
UnSpol/SHAC  Technology  Business 
(other  than  Catalyst  Technology 
rer^>ived  by  Shell  Oil  from  other 
companies  of  the  Shell  Group), 
prdvided  however  nothing  in  this 
Paferaph  III.D  of  this  Order  shall 
prohibit  (1)  Montell  Affiliates  who  are 
licensees  of  Unipol  PP  Technology  from 
receiving  information,  in  accordance 
wit^i  such  license,  for  use  in  their 
Unipol  PP  Technology  licensed 
prcjduction  facilities,  including 
inffflrmation  obtained  by  Shell,  prior  to 
!lie|  formation  of  Montell,  under  The 
Tribartite  Catalyst  Research  Agreement; 
and  (2)  any  communication  between 
Sliell  and  Montell  nece.ssary  to  ensure 
tiiaj  Montell  and  its  employees  make  no 
unauthorized  use  or  disclosure  of  any 
Material  Confidential  Information. 

tl  Until  two  (2)  years  after  divestiture 
of  the  Properties  to  Be  Divested,  Shell, 
Mojitoll  and  Technipol  shall  not 
employ,  or  make  offers  of  employment 
to.  any  person  employed  by  Shall  Oil 
whose  principal  duties,  during  the  vear 
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prior  to  the  date  of  transfer  to  Polyco  of 
the  Properties  to  Be  Divested,  related  to 
the  management,  development  or 
operation  of  the  Properties  to  Be 
Divested.  This  provision,  however,  does 
not  apply  to  employment  by  Shell  Oil 
of  any  employee  who  is  terminated  by 
Polyco  or  by  the  acquirer  of  the 
Properties  to  Be  Divested  or  who  is  not 
offered  employment  by  Polyco  or  by  the 
acquirer  of  the  Properties  to  Be  Divested 
at  a  base  salary  that  is  at  least 
equivalent,  and  incentives  and  benefits 
that  are  comparable,  to  those  held  by  the 
employee  prior  to  the  divestiture  of  the 
Properties  to  Be  Divested.  Provided, 
however.  Shell  Oil  shall  not  be  required 
to,  but  may,  terminate  employment  of 
any  employee  who  refuses  to  accept 
employment  with  Polyco;  Shell  Oil 
shall  substitute  alternative  personnel  or 
equivalent  qualifications,  education  and 
experience  for  any  persons  declining  to 
accept  employment  with  Polvco  who 
are  not  terminated  by  Shell.  Shell  Oil 
shall  encourage  and  facilitate 
employment  by  Polyco  or  by  the 
acquirer  of  the  Properties  to  Be  Divested 
of  employees  whose  principal  duties, 
during  the  year  prior  to  the  date  of 
transfer  to  Polyco  of  the  Properties  to  Be 
Divested,  related  to  the  management, 
development  or  operation  of  the 
Properties  to  Be  Divested;  shall  not  offer 
any  incentive  to  such  employees  to 
decline  employment  with  Polyco  or 
with  the  acquired  or  the  Properties  to  Be 
Divested  or  to  accept  other  employment 
in  Shell;  and  shall  remove  any 
impediments  that  exist  which  may  deter 
such  employees  from  accepting 
employment  with  Polyco  or  with  the 
acquirer  of  the  Properties  to  Be 
Divested,  including  but  not  limited  to 
the  payment  for  the  benefit  of  the 
employees  of  all  accrued  bonu.ses. 
pensions  and  other  accrued  benefits  to 
which  such  employees  are  entitled  as  of 
the  date  of  the  divestiture.  Shall  Oil 
shall  not  impose  any  loss  of  pension 
benefits  on  employees  to  which  such 
employees  are  entitled  under  the  Shell 
Oil  pension  plan  us  administered  under 
ERISA. 

IV 

It  is  further  ordered  that  from  the  date 
this  Order  becomes  final  and  continuing 
until  three  (3)  years  following  the  date 
of  the  divestiture  required  by  this  Order. 
Shell  shall,  at  Polyco's  request  or  at  the 
request  of  the  acquirer  of  the  Properties 
to  Be  Divested,  contract  with  Polyco  or 
the  acquirer  of  the  Properties  to  Be 
Divested  to  supply  to  Polyco  or  the 
acquirer  propylene  monomer,  in  such 
quantities  and  product  grade  as  Polyco 
or  the  acquirer  may  request  for  use  in 
the  Properties  to  Be  Divested  subject 


only  to  the  (opacity  and  grade 
constraints  of  Shell's  propylene 
monomer  production  facilities  in  the 
United  States  and  preexisting 
contractual  obligations  to  persons  other 
than  Shell.  Montedison,  and  Montell. 
The  price,  terms,  and  conditions  at 
which  Shell  shall  supply  any  grade  of 
propylene  monomer  to  Polyco  and  to 
the  acquirer  of  the  Properties  to  Be 
Divested  shall  be  no  less  favorable  to 
Polyco  and  the  acquirer  of  the 
Properties  to  Be  Divested  than  the  price, 
terms,  and  conditions  at  which  Shell 
supplies  such  grade  of  propylene 
monomer,  directly  or  indirectly,  to 
Montell  in  North  America,  through 
exchanj^e  or  otherwise. 

V 

It  is  further  ordered  that: 

A.  If  Shell  or  Shell  Oil.  as  applicable, 
has  not  divested,  absolutely  and  in  good 
faith  and  w  ith  the  Commission's  prior 
approval,  the  Properties  to  Be  Divested 
within  the  ti.me  required  by  Paragraph 
II.A  of  this  Order  or  within  such 
additional  time  as  mav  be  allowed  in 
Paragraphs  II.B.  II.C  or  II.D  of  this  Order, 
the  Commission  may  appoint  a  trustee 
to  divest  the  Properties  to  Be  Divested. 
In  the  event  that  the  Commission  or  the 
Attorney  General  brings  an  action 
pursuant  to  §  .=>(/)  of  the  Federal  Trade 
Commission  Act.  15  U.S.C.  45(7).  or  anv 
other  statute  enforced  by  the 
Commission,  Shell  shall  consent  to  the 
appointment  of  a  trustee  in  suc:h  gction. 
Neither  the  appointment  of  a  trustee  nor 
a  decision  not  to  appoint  a  trustee  under 
this  Paragraph  shall  preclude  the 
Commission  or  the  Attorney  (General 
from  seeking  civil  penalties  or  anv  otiii-r 
relief  available  to  it.  including  a  court- 
appointed  tru.stee.  pursuant  to  .")(/)  of  the 
Federal  Trade  Commission  A(.t.  or  anv 
other  statute  enforced  by  the 
Commission,  lor  any  failure  bv  Shell  to 
c:6mply  with  this  Order. 

B.  If  a  trustee  is  appointed  by  thi; 
Commission  or  a  court  pursuant  fo 
Paragraph  V.A  of  this  Order.  Shell  shall 
con.sent  to  the  following  terms  and 
conditions  regarding  the  truster's 
powers,  duties,  authority,  and 
responsibilities: 

1.  The  Commission  shall  .st'li-i.t  the 
trustee,  subject  to  the  consent  of  Shell, 
which  consent  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  Shell  has  not  opposfd.  in 
writing,  including  the  reasons  tor 
opposing,  the  selection  of  any  proposed 
trustee  within  ten  (10)  days  after  notice 
by  the  staff  of  the  Commission  to  Shell 
of  the  identity  of  any  propost?d  trustee. 
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Shell  shall  be  deemed  to  have  consented 
to  the  selection  of  the  proposed  tru.stee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  Properties  to  Be  Divested. 

3.  Within  ten  (lU)  days  after 
appointment  of  the  trustee.  Shell  shall 
execute  a  tmst  agreement  that.  subie<°.t  to 
the  prior  approval  of  the  Commission 
and.  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  transfers  to  the 
tru.stee  all  rights  and  powers  necessary 
to  permit  the  trustee  to  effect  the 
divestiture  required  by  this  Order. 

4.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approve.s  the  trust  agreement  des<;ribed 
in  Paragraph  V.B.3  to  accomplish  the 
divestiture,  which  shall  be  subject  to  the 
prior  approval  of  the  Commission.  If. 
however,  at  the  end  of  the  twelve-month 
period,  the  trustee  has  submitted  a  plan 
of  divestiture  or  believes  that  divestiture 
can  be  achieved  witiiin  a  reasonable 
time,  the  dive.stitune  period  may  be 
extended  by  the  Commission,  or.  in  the 
case  of  a  court-appointed  tnistee.  by  the 
court;  provided,  however,  the 
Commission  may  extend  this  period 
only  two  (2)  times. 

5.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  related  to  the 
Properties  to  Be  Divested  or  to  any  other 
relevant  information,  as  the  tru.stee  may 
request.  Shell  and  Polyco  shall  develop 
such  Hnancial  or  other  information  as 
such  trustee  may  request  and  shall 
cooperate  with  the  trustee.  Shell  and 
Polyco  shall  take  no  a<;tion  to  interfere 
with  or  impede  the  tniste«'s 
accomplishment  of  the  divestitures.  Any 

.  delays  in  divestiture  caused  by  SI'.ell  or 
Polyco  shall  extend  the  time  for 
divestiture  under  this  Paragraph  in  .in 
amount  equal  to  the  delay,  as 
determined  by  the  Commission  or.  in 
the  case  of  a  court-appointed  trustee,  by 
the  court. 

6.  Thelrustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  must  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  Shell's  .ibsolute 
and  unconditional  obligation  to  divest 
at  no  minimum  price.  The  divestititre 
shall  be  mads  in  the  manner  and  to  the 
acquirer  or  acquirers  as  set  out  in 
Paragraph  II.A  of  this  Order:  provided, 
however,  if  the  trustee  re<;eives  bona 
fide  offers  from  more  than  one  acquiring 
entity,  and  if  the  Commission 
determines  to  approve  more  than  one 
such  acquiring  entity,  the  trustee  shall 
divest  Xo  the  acquiring  enfit\'  or  entities 
.selected  by  Shell  from  among  those 
approved  by  the  Commi.ssion. 


7.  The  trustee  shall  serve,  without 
bond  or  other  sec;urity,  at  thecost  and 
expense  of  Shell,  on  such  reasonable 
and  customary  terms  and  conditions  as 
the  Commis.sion  or  a  court  may,  sot.  The 
trustee  shall  have  the  authority  to 
employ,  at  the  cost  and  expense  of 
Shell,  such  consultants,  accountants, 
attorneys,  investment  bankers,  business 
brokers,  appraisers,  and  other 
representatives  and  assistants  as  are 
necessary  to  carry  out  the  trustee's 
duties  and  responsibilities.  The  trustee 
shall  account  for  ail  monies  derived 
from  the  divestiture  and  all^expenses 

•  incurred.  After  approval  by  the 
Commission  or,  in  the  case  of  a  cuurt- 
nppointed  trustee,  by  the  court,  of  the 
account  of  the  trustee,  including  fees  for 
his  or  her  .serxices.  aH,  remaining  monies 
shall  be  paid  at  the  direction  of  Shell 
and  the  trustee's-power  shall  be 
terminated.  The  trustee's  compensation 
shall  be  based  at  least  in  signifirM-inl  part 
on  a  commission  arrangement 
contingent  on  the  trustee'sdivesting  the 
Properties  to  Be  Dive.sted'. 

8.  Shell  shall  indemnify  the  trustee 
and  hold  the  trustee  harmless  against 
any  liabilities,  losses,  claims,  damages, 
or  expenses  arising  out  of.  or  in 
connection  with,  the  performance  of  the 
trustees  duties,  including  all  ren,sonahle 
fees  of  counsel  and  other  expenses 
incurred  in  connection  with  the 
preparation  for,  cr  defense  of  any  claim, 
whether  or  not  resulting  in  anv  liability, 
except  to  the  extent  that  such  liabilities, 
losses,  claims,  damages,  or  expenses 
re.suit  from  misfeasance,  gross 
negligence,  willful  or  wanton  acts,  or 
bad  faith  by  the  tmstee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  tnistee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  V.A.  of  this 
Order. 

10.  The  Commis.sion  or,  in  the  ca.se  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the   , 
request  of  the  tnistee  issue  such 
additional  orders  or  directions  .is  may 
be  nece.ssary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  Order. 

11.  The  tru.stee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Properties  to  Be  Divested 
pending  completion  of  the  divestiture. 

12.  The  trustee  shall  report  in  writing 
to  Shell  Oil  and  the  Commis.sion  every 
sixty  (60)  days  concerning  the  trustee's 
efforts  to  accomplish  divestiture. 

V7 

It  is  hirther  ortlened  that: 
A.  Royal  Dutch,  Shell  TiT  and 
Montedison  shall  obligate  Montell, 
Montedison  shall  obligate  Technipot, 


and  Shell  Oil  shall  obligate  Polycn,  to  hi* 
bound  by  diis  Order  and  insure 
compliance  with  this  Order  bv  Montell. 
Technipol  and  Polyco.  respectively'. 

B.  Shell.  Montedison  and  Montell 
shall  not  restrit:t  any  MonteH  AfJllinfH 
from  licensing  PP  Technology  or 
Cataly.st Technology  from  the  Unipt)!/ 
SHAC  Technology  Business  or 
Technipol  or  from  purchasing  PP 
Catalyst  or  Catalyst  Systems  from 
Polyco  or  Technipol. 

C.  Polyco  shall  not  withhold  its 
(.onsent.  except  for  good  cause,  to  Union 
Carbide  to  grant  or  negotiate  license  fees 
and  royalty  rates  below  those 
minimums  specified  in  the  Cooperative 
Undertaking  Agreement  dated  fDecember 
22.  1083,  and  attairhments  thereto. 

D.  Shell,  Montedison,  Montell  and 
Technipol  shall  not  enter  into  orreiunv 
any  agreement  or  understanding  with 
any  developer  or  licensor  of  PP 
Technology  or  Catalyst  Technology  or 
any  manufacturer,  or  seller  of  PP 
Catalvst,  Catalyst  Support,  or  Cataly.st 
Systems  limiting  the  geographic  area 
within  which,  or  limiting  the  persons  In 
whom.  s\ich  person  may  license  PP 
Technology  or  Catalyst  Technology  or 
may  manufacture  and  sell  PP  Catalyst, 
Catalyst  Support,  orCataly.st  Systems, 
unless  such  agreement  or  understanding 
relates  exi:lusively  to  markets  other  than 
the  United  States  and  has  no  effei  t  on 
United  States  commerce,  including  hut 
not  limited  to  export  commerce. 
Nothing  in  this  Paragraph  VI. D  shall 
prohibit  Shell,  Montedison,  Montell  or 
Technipol  from  legitimately  designating 
a  sales  agent  for  the  sale  of,  or  contrat  t 
manufacturer  for  the  production  of,  PP 
Cataly.st  or  Propylene  Polymers  in  any 
geographic  area,  or  from  Hmiting  the 
persons,  geographic  area  or  u.ses  for 
which  they  respectively  grant  legitimate 
licenses  of  their  PP  Technology  or 
Catalyst  Technology. 

E.  Montedison,  Montell  and 
Technipol  shall  not  (1)  enfort;e  any 
provision  in  any  agreement  with  Mitsui 
providing  for  sharing  of  royalties  with 
respect  to  licenses  granted  by  Mitsui 
after  the  date  this  Order  becomes  final 
for  use  of  PP  Technology  and  Catalyst 
Technology  in  the  United  States  in 
Propylene  Polymers  plants  and  in  the 
production  of  Propylene  Polymers;  or 
(2)  enter  into  or  renew  any  agreement 
with  Mitsui  providing  for  sharing  of 
royalties  with  respect  to  licensing  of  PP 
Technology  orCataly.st  Technology  in 
the  United  States  for  use  in  Propylene 
Polymers  plants  and  in  the  production 
of  Propylene  Polymers. 

17/ 

It  is  further  ordered  that,  fora  period 
often  (lt»)  venrs  from  the  date  this  Onler 


betjomes  final.  Shell.  Monfedi.son  and 
Mointell  shall  not.  without  the  prior 
approval  of  the  Commission,  directly  or 
indirectly,  through  subsidiaries, 
partnerships,  or  otherwi.se: 

A,  Acquire  any  stock,  share  capital, 
equity,  or  other  interest  in  any  concern, 
corporate  or  non -corporate,  other  than 
the  acquisition  by  Shell  or  Montedison 
of  ddditional  shares  of  Montell.  engaged 
in  at  the  time  of  such  acquisition,  or 
within  two  (2)  years  preceding  such 
acqliiisition  engaged  in. 

ll  the  research  and  development 
(other  than  only  implementation  of 
te<:|inology  licensed  from  others),  or  .si\le; 
or  licensing  to  any  person,  of  PP 
Technology  orCataly.st  Technology 
anywhere  in  the  world: 

2[  the  research  and  development,  sale, 
or  ifianufacture  for  sale  of  PP  Catalyst. 
Cathlyst  Support,  or  Catalyst  Systems 
anywhere  in  the  world:  or 

3l  the  manufacture  or  .sale  of 
Propylene  Polymers  in  the  L'nited  States 
orCjanada:  or 

Bl  Acquire  any  assets  u.sed  for  or 
previously  used  for  (and  still  .suitable 
for  use  for) 

1.  the  research  and  development 
(other  than  only  implementation  of 
technology  licensed  from  others),  or  sale 
or  licensing  to  any  person,  of  PP 
Teciinology  or  Catalyst  Technology 
anyUhere  in  the  world; 

21  the  research  and  development,  sale, 
or  dioiiufacture  for  sale  of  PP  Catalyst. 
Catalyst  Support,  or  Catalyst  Systems 
anywhere  in  the  world;  or 

3|  the  manufacture  or  sale  of 
Propylene  polymers  in  the  United  States 
or  Canada. 

Provided,  however,  these  prohibitions 
shall  not  relate  to  the  construction  of 
new  facilities  or  the  acquisition  of  new 
or  used  equipment  in  the  ordinary 
course  of  business  from  a  person  other 
thart  the  persons  referred  to  in 
Paragraph  VILA  of  this  Order.  Provided, 
further  that  this  Paragraph  VII  of  this 
Order  shall  not  apply  to  the  acquisition 
of  TliH;hnipol  by  Montell  following 
completion  of  the  divestiture  of  the 
Properties  to  Be  Divested  and  expiration 
of  the  attached  Hold  Separate 
Agreement. 

17//J 

It  is  further  ordered  that: 
A  Within  sixty  (60)  days  from  the 
date  this  Order  becomes  final  and  every 
sixty  (60)  days  thereafter  until  Shell  ha's 
fully  complied  witht  he  provisions  of 
Paragraphs  II  and  V  of  this  Order.  Shell 
Oil  shall  submit  to  the  Commission  a 
verified  written  report  setting  forth  in 
detail  the  manner  and  form  in  which  it 
intends  to  comply,  is  complying,  and 
has  complied  with  Paragraphs  11  and  V 
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of  this  Order.  Shell  Oil  shall  include  in 
its  compliance  reports,  among  other 
things  that  are  required  from  time  to 
time,  a  full  description  of  the  efforts 
being  made  to  comply  with  Paragraphs 
n  and  V  of  the  Order,  including  a 
description  of  all  substantive  contacts  or 
negotiations  for  the  divestitute  and  the 
identity  of  all  parties  contacted.  Shell 
Oil  shall  include  in  its  compliance 
reports  copies  of  all  written 
communications  to  and  from  such 
parties,  all  internal  memoranda,  and  nil 
reports  and  recommendations 
f.onceming  divestiture. 

B.  One  (1)  year  from  the  date  this 
Order  bet;omes  final,  annually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  this  Order  becomes  final,  and 
at  other  times  as  the  Commission  may 
require.  Royal  Dutch.  Shell  Oil. 
MontendLson  and  Montell  shall  each  file 
a  verified  written  report  with  the 
Commi.ssion  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  and  is  complving  .vilh  this 
Order. 


AY 


It  is  further  ordered  that  Royal  Dutch . 
Shell  T&T.  Shell  Oil.  Montedison  and 
Montell  shall  each  notify  the 
Commission  at  least  thirty  (30)  days 
perior  to  any  proposed  change  in  such 
company,  such  as  dissolution, 
assignment,  sale  resulting  in  the 
emergence  of  a  successor  corporation,  or 
the  creation  or  dissolution  of 
subsidiaries  or  any  other  change  in  such 
company  that  may  affect  compliance 
obligations  arising  out  of  this  Order. 

.V 

It  is  further  ordered  that,  for  the 
purpo.se  of  determining  or  sei:uring 
compliance  with  this  Order,  and  subjw.l 
to  any  legally  recognized  privilege. 
upon  written  request,  and  on  reasonable 
notice.  Shell,  Montedison  and  Montell 
shall  each  permit  any  duly  authorized 
representative  of  the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
corre.spondencp,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  Shell. 
Montendison  or  Montell.  as  applicable, 
relating  to  any  matters  contained  in  this 
Order:  and 

B.  U'pon  five  (.5)  days  notice  to  Shell. 
Montedison  or  Montell  and  without 
restraint  or  interference  from  it.  to 
interview  its  officers,  directors  or 
employees,  who  may  have  counsel 
present,  regarding  such  matters. 
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It  is  fiirther  ordered  that  this  Order 
shall  terminate  twenty  (20)  years  from 
the  date  this  Order  becomes  final. 

Attachment  1 

III  th(!  MiitttTdf:  Montedison  S.p.,^..  a 
ciirporation,  HIMONT  Incorporated,  a 
(.(irixiration.  Royal  Dutch  PtTtrolnum 
Clonipanv.  a  corporation.  The  '  ShcH' 
TransiMin  and  Trading  Company,  p.i.c.  n 
curporatior.,  and  Shell  Oil  Qimpaiiv.  a 
<:or|xir«tion.  File  No  941-0()4:c 

Agreement  to  Hold  Separate 

This  Agreement  to  Hold  Seijarate 
(  "Agreement")  is  by  and  among 
Montedison  S.p.A.,  a  corporation 
organized,  exi.sfing  and  doing  business 
under  the  laws  of  Italy  with  its  principal 
executive  offices  located  at  Foro 
Buonaparte.  31,20121  Milan.  Italy,  and 
its  wholly-owned  subsidiary.  HIMONT 
Incorporated,  a  corporation  organized, 
exi.sting  and  doing  business  under  the 
laws  of  the  State  of  Delaware  with  its 
principal  executive  offices  located  at 
Three  Little  Falls  Centre,  2801 
Centerville  Road,  Wilmington,  Delaware 
19H50-.5439  (collectively 
■MonledLson");  Royal  Dutch  Petroleum 
Company,  a  corporation  organized, 
existing  and  doing  business  under  tfie 
laws  of  the  Netherlands  with  its 
principal  executive  offices  located  at 
Carel  van  Bylandtlaan  30.  The  Hague. 
The  Netherlands,  and  The  'Shell" 
Transport  and  Trading  Company.  p.l.(... 
a  corporation  organized,  existing  and     - 
doing  busine.ss  under  the  laws  of 
England  with  its  principal  exe<;Htive 
offices  located  at  Shell  Centre.  London 
SEl  7NA.  England,  and  their  wholly- 
owned  .subsidiary ,  Shell  Oil  Companv.  a 
corporation  organized,  existing  and 
doing  bu.siness  under  the  laws  of  the 
State  of  Delaware  with  its  principal 
executive  offices  located  at  One  Siielf 
Plaza.  Houston.  Texas  77002 
(collectively  "SheH");  and  the  Federal 
Trade  Commission  (the  ■"Commission"), 
an  independent  agency  of  the  United 
.States  Government,  established  under 
the  Federal  Trade  Commission  Act  of 
1914,  1.5U.S.C.  |?41.et.seq. 
(i  (illectively.Jhe  "Parties'  ). 

Premises 

Whereas,  on  ur  about  Drfcember  30. 
1993.  Montedison  and  Shell  Petroleum 
N.V..  a  holding  company  of  the  Shell 
Group,  entered  into  an  agreement 
providing  for  the  merger  (hereinafter  the 
"Acquisition")  of  the  majorii\  of  the 
polyolefin  assets  and  businesses  of 
Mooted i.son  (hereinafter  the 
"Montedison  Merged  Assets'")  and  the 
majority  of  the  polyolefin  assets  and 
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businesses  of  Shell  (hereinafter  the 
"Shell  Merged  Assets");  and 

Whereas,  Montedison  and  Shell  eadi 
develop  a  license  PP  Technology  and 
Catalyst  Technology  and  each  develop, 
manufacture  and  sell  PP  Catalyst  and 
Propylene  Polymers;  and 

Whereas,  Montedison  will  establish 
Technipol  and  hold  Technipol  separate 
from  Montell  in  accordance  with  the 
Decision  of  the  Commission  of  the 
European  Communities  in  Case  No.  IV/ 
M.  269-SHELL/MONTECATINI;  and 

Whereas,  the  Commission  is  now 
investigating  the  Acquisition  to 
determine  if  it  would  violate  any  of  the 
statutes  enforced  by  the  Commission; 
and 

Whereas,  if  the  Commission  accepts 
the  attached  Agreement  Containing 
Consent  Order  ("Consent  Order"), 
which  would  require  the  divestiture  of 
certain  assets,  the  Commission  must 
place  the  Consent  Order  on  the  public 
record  for  a  period  of  at  least  sixty  (RO) 
days  and  may  subsequently  withdraw 
.such  acceptance  pursuant  to  the 
provisions  of  Section  2.34  of  the 
Commission's  Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached,  preserving  the  status  quo 
ante  of  the  Montedison  Merged  Assets 
and  the  Shell  Merged  Assets, 
respectively,  during  the  period  spec  ified 
in  Paragraph  4  of  this  Agreement, 
divestiture  resulting  from  any 
proceeding  challenging  the  legality  of 
the  Acquisition  might  not  be  possible. 
or  might  be  less  than  an  effective 
remedy;  and 

Whereas,  the  Commission  is 
concerned  that  if  the  Acquisition  is 
consummated,  it  will  be  necessary  to 
preser\e  the  Commission's  ability  to 
require  the  divestiture  of  the  Properties 
to  Be  Divested  as  described  in  Paragraph 
I.Q  of  the  Consent  Order  and  the 
Commissions  right  to  have  the 
Properties  to  Be  Divested  continue  as  a 
separate,  viable  and  independent  entity; 
and 

Whereas,  the  purpose  of  this 
Agreement  and  the  Consent  Order  is  to: 

(i)  Ppreserve  the  Properties  to  Be 
Divested,  also  referred  to  herein  as 
"Polyco,"'  as  a  viable  business 
independent  from  Montedison,  j)ending 
the  divestiture  of  the  Properties  to  Be 
Divested  as  a  viable  and  ongoing 
enterprise; 

(ii)  Preserve  Technipol  as  a  viable 
business  independent  from  Shell, 
pending  the  divestiture  of  the  Properties 
to  Be  Divested  as  a  viable  and  ongoing 
enterprise;  and 

(iii)  Remedy  any  anticompetitive 
effects  of  the  Acquisition;  and 


Whereas.  Montedison  s  and  Shell's 
entering  into  this  Agreement  shall  in  no 
way  be  construed  as  an  admission  by 
Montedison  and  Shell  that  the 
Acquisition  is  illegal,  and  this 
Agreement  shall  in  no  way  be  construed 
as  limiting  in  any  way  the  obligations  of 
Montedison  and  Shell  pursuant  to  the 
Decision  of  the  Commission  of  the 
European  Communities  in  Ca.se  No.  IV/ 
M.  2fi9-SHELL/MONTECATINl;  and 

Whereas.  Montedison  and  Shell 
understand  that  no  act  or  transaction 
contemplated  by  this  Agreement  shall 
be  deemed  immune  or  exempt  from  the 
provisions  of  the  antitrust  laws  or  the 
Federal  Trade  Commission  Act  by 
reason  of  anything  contained  in  this 
Agreement. 

Now,  therefore,  upon  understanding 
that  the  Commission  has  not  yet 
determined  whether  the  Acquisition 
will  be  challenged,  and  in  consideration 
of  the  Commission's  agreement  that, 
unless  the  Commission  determines  to 
reject  the  Consent  Order,  the 
Commission  will  not  seek  a  temporary 
restraining  order,  preliminary 
injunction,  or  permanent  injunction 
with  respect  to  the  Acquisition,  and  in 
recognition  that  the  Commission  may 
exercise  any  and  all  rights  to  enforce 
this  Agreement  and  the  Consent  Order 
to  which  it  is  annexed  and  made  a  part 
thereof,  and,  in  the  event  the  required 
divestiture  is  not  accomplished,  to  seek 
divestiture  of  the  Properties  to  Be 
Divested  and  such  other  relief  as  the 
Commission  may  consider  appropriate, 
the  Parties  agree  as  follows: 

1.  Montedison  and  Shell  agree  that 
from  the  date  this  Agreement  is  signed 
by  Shell  and  Montedison  until  the 
earliest  of  the  dates  listed  in  Paragraphs 
l.a  or  l.b,  they  each  will  comply  with 
the  provisions  of  this  .Agreement: 

a.  Ten  days  after  the  Commission 
withdraws  its  acceptance  of  the  Consent 
Order  pursuant  to  the  provisions  of 
Section  2.34  of  the  Commission's  Rules: 
or 

b.  The  dav  after  the  divestiture 
required  by  the  Consent  Order  has  been 
completed. 

2.  Montedison,  Royal  Dutch.  Shell 
T&T  and  Shell  Oil  agree  to  execute  and 
be  bound  by  the  attached  Agreement 
Containing  Consent  Order  and  to 
comply,  from  the  date  this  Agreement  is 
accepted,  with  the  provisions  of  the 
Consent  Order  as  if  it  were  final. 

3.  The  terms  capitalized  herein  shall 
have  the  same  definitions  as  in  the 
Consent  Order.  In  addition,  the 
following  terms  used  herein  shall  have 
the  following  definitions: 

a.  "Montedison  PP  Technology" 
means  PP  Technology  and  Catalyst 
Technology,  including  Know-How  and 


patent  rights,  developed,  under  n'MMii  ii 
and  development,  used,  oilert-d  lor 
license,  or  licensed  to  any  person  l)> 
Montedison  at  any  time  prior  to  llir  (i.ilc 
of  transfer  to  Technipol  of  the 
Montedison  Properties  to  Be 
Transferred.  For  purposes  of  this 
Agreement  Catalloy  process  and  rchittd 
catalyst  technology  and  technology 
concerning  the  production  of  PP 
Catalyst  or  the  produi;tion  of  any  other 
component  of  Catalyst  Systems  shall  be 
excluded  from  "Montedison  PP 
Technology." 

b.  "Montedi.son  Properties  to  Be 
Transferred"  means  the  businesses, 
rights  and  interests,  and  other  asset.s. 
tangible  and  intangible,  required  to  bt- 
transferred  from  Montedison  to 
Technipol  pursuant  to  Paragraph  H  ol 
this  Agreement. 

c.  "Existing  Montedison  Licenses" 
nieans  licenses  of  Montedison  PP 
Technology  to  persons  other  than 
Montell  Affiliates  in  effect  as  of  the  date 
of  transfer  to  Tei:hnipol  of  the 
Montedison  Properties  to  Be  Transtcrrfti 
and  includes  so-called  "catalyst  use 
know-how  licenses,"  "[)rocess  know- 
how  licenses"  and  "patent  licenses." 

d.  "Improvements  "  means  all 
refinements,  optimizations,  or  new 
technical  developments,  patentable  or 
unpatentable,  of  Know-How.  PP 
Technology  and  Catalyst  Technologv. 
with  commercial  application,  other  th;in 
Major  Advances. 

e.  "Major  Advances"  means  all  new 
technical  developments  of  and  changes, 
patentable  or  unpatentable,  to  exi.stiiig 
Know-How,  PP  Technology  and  Calalwt 
Technology  with  commen.ial 
application,  of  the  type  generally 
recognized  in  the  industry  as 
revolutionary  or  of  major  consequence 
and  would,  upon  commercial 
implementation,  (a)  reduce  produt.tion 
costs  of  Propylene  Polymers  by  at  least 
one  (1)  cent  per  pound;  (b)  significantiv 
increase  the  quality,  productivity  or 
selling  potential  of  the  PP  Catalyst. 
Catalyst  Support  or  Catalyst  System,  or 
the  quality  or  selling  potential  of  the 
Propylene  Polymers;  or  (c)  enable 
production  of  new  Propylene  Polymers 
commercially  competitive  primarily  in 
end-uses  for  which  Propylene  Polymers 
produced  and  sold  commercially  have 
not  been  previously  suitable  for 
technological  reasons.  Major  Advances 
include,  for  example: 

i.  In  the  case  of  PP  Technology, 
elimination  of  a  unit  operation,  addition 
of  a  unit  operation,  or  inlrodui  tion  of  a 
new  comonomer  or  additive; 

'ii.  In  the  ca.se  of  PP  Catalyst,  a  change 
in  the  major  type  of  Catalyst  Support: 

iii.  In  the  case  of  Catalyst  Systems,  a 
change  in  the  major  type  of  »;omp()nei.'s 


or  elimination  of  one  component 
together  with  a  type  change  in  another 
component;  and 

iV.  In  the  case  of  Propylene  Polymers, 
ne\^  compositions  or  types  that  display 
chemical  and  physical  properties  not 
previously  achievable  by  the  relevant 
technology. 

4i.  Montedison  and  Shell  agree  that 
from  the  date  this  Agreement  is  signed 
by  Montedison  and  Shell  until  March  1. 
199.5.  Montedison  will  hold  the 
Moiitedi.son  Merged  Assets  separate  and 
apart  from  Shell  and  from  Montell,  and 
Shell  will  hold  the  Shell  Merged  Assets 
separate  and  apart  from  Montedison  and 
from  Montell. 

si  Commencing  prior  to,  or 
corjourrently  with,  transfer  to  Montell  of 
thejShell  Merged  Assets,  Shell  will  hold 
tlie  Properties  to  Be  Divested  as  they  are 
presently  constituted  (hereafter 
"Polyco")  separate  and  apart  on  the 
following  terms  and  conditions: 

a,  Shell  and  Shell  Oil,  as  applicable, 
shaJI  tran.sfer  to  Polyco  all  ownership 
and  control  of  the  Properties  to  Be 
DivMsted.  Polyco  shall  be  held  separate 
and  npart  and  shall  be  operated 
indppendently  of  Shell  (meaning  here 
and  hereinafter.  Shell  excluding  Polyco 
and  excluding  all  personnel  connected 
with  Polyco  as  of  the  date  this 
Agreement  is  signed)  except  to  the 
extent  that  Shell  Oil  must  exercise 
direction  and  control  over  Polyco  to 
assure  compliance  with  this  Agreement 
or  with  the  Consent  Order. 

bj  Shell  Oil  shall  separately 
incorporate  Polyco  and  cause  Polyco  to 
adopt  new  Articles  of  Incorporation  and 
By-laws  and  any  other  required 
doamients  for  Polyco  that  are  not 
inconsistent  with  other  provisions  of 
this  Agreement.  Shall  Oil  shall  also 
ele(  t  a  new  six-person  board  of  directors 
of  Polyco  ("New  Board")  prior  to.  or 
conc:urrently  with,  transfer  of  any  as.sets 
or  lousinesses  from  Shell  into  Montell  or 
me4?ei  of  any  part  of  Shell  and  Montell 
or  Montedison.  Questions  before  the 
New  Board  shall  be  approved  by  a 
simple  majority  of  the  directors  voting 
on  the  matter,  provided  that  Polyco 
shajl  engage  in  no  tran.saction  that  is 
precluded  by  this  Agreement  or  bv  the 
Cionpient  Order.  Shell  Oil  may  elect  the 
dire)[:tors  to  the  New  Board;  provided, 
how|ttver.  that  such  New  Board  shall 
consist  of  at  least  three  outside  directors 
neither  previously  nor  currently 
employed  by  Shell  or  Montedison;  two 
offi(|ers  of  Polyco;  and  a  maximum  of 
onelShell  Oil  (but  not  Royal  Dutch. 
Shell  T&T  or  Montell)  director,  officer, 
(juipiloyee,  or  agent;  provided,  further, 
that  such  Shell  Oil  director,  officer, 
emp  loyee  or  agent  shall  enter  into  a 
colli ideniiuiiiy  agreement  in  accordance 


with  the  provisions  of  Paragraph  5.h 
hereof  and  shall  not  be  a  person 
involved  in  Shell  or  Monte  11  "s 
Propylene  Polymers  or  PP  Catalyst 
businesses,  as  defined  in  Paragraph  I.  of 
the  Consent  Order.  Such  director  who  is 
also  a  Shell  Oil  director,  officer, 
employee  or  agent  shall  participate  in 
matters  that  come  before  the  New  Board 
only  for  the  limited  purpose  of  carrj  ing 
out  Shell  Oirs  and  Polyco's 
responsibilities  under  this  Agreement  or 
under  the  Consent  Order.  Shell  Oil  will 
take  no  action  to  delay  or  limit 
expansion  of  productign  capacity  by  . 
Polyco.  Except  as  permitted  by  this 
Agreement,  the  Shell  Oil  director  shall 
not  participate  in  any  matter,  or  attempt 
to  influence  the  votes  of  the  other 
directors  with  respect  to  matters, 
including  but  not  limited  to  expansi(in 
of  capacity,  that  would  involve  a 
conflict  of  interest  if  Shell  Oil  and 
Polyco  were  separate  and  independent 
entities.  In  the  case  of  deadlock  by  the 
New  Board  on  any  question  in  which 
the  Shell  Oil  director  participates,  a 
second  vote  shall  be  taken  on  the 
question  and  the  Shell  Oil  director  shall 
not  vote.  The  New  Board  shall  include 
a  chairman  who  is  independent  of  Shell 
and  is  competent  to  assure  the  continual 
Viability  and  Competitiveness  of 
Polyco.  Shell  Oil  shall  notify  the 
Commission  in  its  next  compliance 
report  submitted  pursuant  to  Paragraph 
VIII.A  of  the  Consent  Order  of  the 
identity  and  relevant  qualifications  and 
experience  of  any  person  whom  Shell 
Oil  has  appointed  as  an  original  or 
sutisequent  director  of  Polvco. 

c.  Except  for  the  single  .Shell  Oil 
director,  officer,  employee,  or  agent 
serving  on  the  "New  Board  "  (as  defined 
in  Paragraph  fi.b).  Shell  shall  not  permit 
any  director,  officer,  employee  or  agent 
of  Shell  to  also  be  a  director,  officer, 
employee  oi  agent  of  Polyco.  In  the 
event  any  members  of  management  of 
the  Properties  to  Be  Divested  .should 
choose  not  to  accept  employment  with 
Polyco.  or  .should  retire  or  otherwise 
leave  their  management  positions,  the 
non-Shell  (as  Shell  is  defined  in 
Paragraph  5. a  hereof)  directors  serving 
on  the  New  Board  (as  defined  in 
Paragraph  5.b  hereof)  shall  have  the 
ex<;lusive  power  to  replace  such 
memlxjrs  of  management. 

d.  Polyco  shall  be  staffed  with 
sufficient  employees  to  maintain  the 
Viability  and  Competitiveness  of  the 
Properties  to  Be  Dive.sted.  Shell.  Montell 
and  Technipol  shall  not  employ,  or 
make  offers  of  employment  to,  any 
person  employed  by  Shell  Oil  whose 
principal  duties,  during  the  year  prior  to 
the  date  of  transfer  to  Polyco  of  the 
Properties  io  Be  Divested,  related  to  the 


management,  development  or  operation 
of  the  Properties  to  Be  Dive.sted.  This 
provision,  however,  does  not  apply  to 
employment  by  Shell  Oil  of  any 
employee  who  is  terminated  by  Polvco 
or  who  is  not  offered  employment  by 
Polyco  at  a  level  of  i;ompensation  and 
benefits  at  least  equivalent  to  those  held 
by  the  employee  prior  to  the  date  of 
transfer  to  Polyco  of  the  Properties  to  Be 
Divested.  ShoJl  Oil  shall  encourage  arid 
facilitate  employment  by  Polyco  of  Shell 
Oil  employees  who  had  line 
responsibility  with  respect  to  the 
Properties  to  Be  Divested  in  the  year 
prior  to  the  transfer  to  Polyco  of  the 
Properties  to  Be  Divested;  shall  not  offer 
any  incentive  to  such  employees  to 
det:line  employment  with  Polvco  or 
accept  other  employment  in  Shell:  and 
shall  remove  any  impediments  that  exist 
which  may  deter  such  employees  from 
accepting  employment  with  Polyco. 
including  but  not  limited  to  the 
payment,  or  transfer  for  the  account  of 
the  employee,  of  all  accnied  bonuses, 
pensions  and  other  accrued  benefits  to 
which  such  employees  would  otherwise 
have  been  entitled  had  they  remained  in 
the  employment  of  Shell  Oil. 

e.  Shell  shall  not  exercise  diredion  or 
control  over,  or  influence  diret:tly  or 
indirectly,  Polyco;  provided,  however, 
that  Shell  Oil  may  exercise  only  such 
direction  and  control  over  Polvco  as  is 
necessary  to  assure  compliance  with 
this  Agreement  or  with  the  Consent 
Order,  including  dissolution,  merger, 
consolidation,  bankniptcy,  sale  of 
substantially  all  assets,  major 
acquisitions,  issuance  of  equity 
securities  or  any  change  in  the  legal 
status  of  Polyco. 

f.  Shell  shaij  not  cause  or  permit  any 
<lestnjction.  removal,  wasting, 
deterioration  or  impairment  of  Polvco. 
except  for  ordinary^  wear  and  tear.  Shell 
Oil  shall  maintain  the  marketability  and 
the  Viability  and  Competitiveness  of 
Polyco  and  shall  not  sell,  transfer. 
encumber  (other  than  in  the  normal 
course  of  business)  or  otherwise  impair 
its  marketability  or  Viability  and 
Competitiveness.  Shell  Oil  shall  provide 
Polyco  with  sufficient  working  capital 
to  operate  at  current  rates  of  operation, 
to  perform  all  necessary  routine 
maintenance  to,  and  rf-placement  of, 
plant  and  equipment  of  the  Properties  to 
Be  Divested,  and  to  maintain  the 
Viability  and  Competitiveness  of  the 
Properties  to  Be  Divested. 

g.  Shell  shall  not  change  the 
(;on. position  of  the  management  of 
Polyco  except  that  the  non-Sbell  (as 
Shell  is  defined  in  Paragraph  .S.a  hereof) 
directors  or  members  serving  on  the 
New  Board  (as  defined  in  Paragraph  5.b 
hereon  shaij  have  ihe  power  to  remove 
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any  employee.  With  the  exception  of  the 
single  Shell  Oil  director.  Shell  Oil  shall 
not  remove  directors  of  the  New  Board 
except  for  cause. 

h.  E.xcept  as  permitted  hy  this 
Agreement,  the  Shell  Oil  New  Board 
memher  shall  not  in  his  or  her  capacity 
as  a  New  Board  memher  receive 
Material  Confidential  Information  and 
shall  not  disclose  any  such  information 
received  under  this  Agreement  to  Shell, 
Montedison  or  Montell  or  u.se  it  to 
obtain  any  advantage  for  Shell, 
Montedison  or  Montell.  Any  Shell  Oil 
director,  officer,  employee  or  agent  who 
obtains  or  may  obtain  confidential 
information  under  this  Agreement  shall 
enter  a  confidentiality  agreement 
prohibiting  disclosure  of  confidential 
information  until  the  day  after  the 
divestitures  required  by  the  Consent 
Order  have  been  completed. 

i.  Except  as  required  by  law  and 
except  to  the  extent  that  necessary 
information  is  exchange  in  the  course  of 
defending  investigations  or  litigation, 
obtaining  legal  advice,  acting  to  assure 
compliance  with  this  Agreement  or  the 
Consent  Order  (including 
accomplishing  the  divestiture.s),  or 
negotiating  agreements  to  dispose  of 
assets.  Shell,  Montedison  and  Montell 
shall  not  receive  or  have  access  to,  or 
the  use  of,  any  Material  Confidential 
Information  of  Polyco,  except  as  such 
information  would  be  available  to 
Montedison  in  the  normal  course  of 
business  if  the  Acquisition  had  not 
taken  place.  Any  such  information  that 
is  obtained  by  Shell  Oil  pursuant  to  this 
Paragraph  shall  only  be  used  for  the 
purposes  set  out  in  this  Paragraph. 
Provided,  however,  until  divestiture  of 
Polyco,  hourly  personnel  assigned  to 
Polyco  plant  operations  may  continue  to 
be  covered  by  existing  contracts 
between  Shell  Oil  and  any  unions 
representing  such  employees;  and  Shell 
Oil  may  assign  Shell  Oil  personnel  to 
perform  the  accounting,  analytical 
chemistry,  human  resources, 
information  systems,  transportation 
services  and  tax  functions  for  Polyco 
provided  that  such  Shell  Oil  personnel 
shall  enter  into  confidentiality 
agreements  in  accordance  with  the 
provisions  in  Paragraph  5.h  hereof  and 
provided  further  that  those  Shell  Oil 
personnel  working  with  Material 
Confidential  Information  of  Polyco  shall 
not  be  involved  in  Montell's  PP 
Technology.  Catalyst  Technology.  PP 
Catalyst  or  Propylene  Polymers 
business,  as  defined  in  Paragraph  I.  of 
the  Consent  Order  for  the  period  that 
Shell  must  comply  with  Paragraph  5 
hereof.  Provided  further  that  the  New 
Board  {as  defined  in  subparagraph  5.b 
hereof)  may  designate  and  contract  with 


Shell  Oil  as  a  none.xclusive  sales  agent 
for  sales  of  PP  Catalyst  or  Propylene 
Polymers  by  Polyco  outside  the  United 
States,  provided  that  all  Shell  Oil 
personnel  with  access  to  Material 
Confidential  Information  of  Polyco  in 
connection  with  such  contract  or  agency 
shall,  prior  to  gaining  such  access,  enter 
into  confidentiality  agreements  in 
accordance  with  the  provisions  of 
Paragraph  5.h  hereof. 

j.  All  earnings  and  profits  of  Polyco 
.shall  be  retained  separately  in  Polyco. 

k.  Should  any  transfer  to  Polyco  of  an 
agreement,  contract  or  license  required 
to  be  included  in  the  Properties  to  Be 
Divested  not  be  possible  after  reasonable 
effort  by  Shell  Oil  due  to  another  party 
withholding  its  consent  to  the  transfer. 
Shell  Oil  shall  enter  into  an  agreement 
with  Polyco  the  purpose  of  which 
agreement  is  to  realize  the  same  effect 
as  such  transfer.  Further,  Shell  Oil  shall 
secure,  at  its  expense,  patent  licenses,  or 
assignments  of  patent  licenses, 
extending  to  Polyco  rights  and  royalty 
rates  with  respect  to  the  manufacture 
and  sale  of  Propylene  Polymers  and  PP 
Catalyst,  and  rights  to  expand 
production  and  sale,  no  less  favorable 
than  those  held  by  Shell  Oil  as  of  the 
date  of  transfer  to  Polyco  of  the 
Properties  to  Be  Divested. 

6.  Prior  to,  or  concurrently  with, 
transfer  to  Montell  of  the  Shell  Merged 
Assets,  Royal  Dutch  and  Shell  T&T  shall 
ensure  that  companies  of  the  Shell 
Group  shall: 

a.  Take  such  actions  as  are  necessary 
to  establi.sh  and  maintain  separate  and 
apart  from  Montell  the  Koninklijke/ 
Shell  Laboratorium  Amsterdam 
("KSLA")  research  and  development 
laboratory  of  Shell  Research  B.V.,  a 
company  of  the  Shell  Group;  and 

b.  Take  such  actions  as  are  necessary 
to  ensure  that  no  Shell  researi^h 
personnel  who  have  had  access  to 
Unipol  PP  Technology  (other  than 
Catalyst  Technology  received  by  Shell 
Oil  from  other  companies  of  the  Shell 
Group)  within  one  (1)  year  prior  to  the 
date  of  the  formation  of  Montell  engage 
in  research  at  facilities  of  Montell. 

7.  Shell  Oil's  Pecten  international 
marketing  organization  shall  not  market 
or  distribute  products  of  Montell  but 
may,  as  requested  by  Polyco,  market  and 
distribute  products  produced  by  Polyco. 

8.  Prior  to,  or  concurrently  with, 
transfer  to  Montell  of  the  Montedison 
Merged  Assets,  Montedison  shall 

a.  transfer  to  Technipol  as  an  ongoing 
business: 

i.  PP  research  and  development 
facilities  in  the  Giulio  Natta  Research 
Center  in  Ferrara,  Italy,  by  outright 
transfer  or  lease,  including  transfer  of  its 
P03  pilot  plant,  equipment,  rights-of- 


way,  easements,  and  other  rights  and  , 
assets  appropriate  and  sufficient  to 
preserve  the  Viability  and 
Competitiveness  of  the  Montedison  FP 
Technology  business. 

ii.  The  irrevocable  worldwide  rigiit. 
lor  a  period  not  to  expire  prior  to  the 
divestiture  of  the  Properties  to  be 
Divested,  to  grant  to  any  person 
perpetual  Montedison  PP  Technology 
licenses  subject  to  any  lawful  rights 
previously  granted  to  persons  not 
parties  to  this  Agreement.  This  right 
shall  be  exclusive  subject  to  the  right  ol 
Montell  to  license  Montell  Affiliates. 

iii.  Existing  Montedison  Licenses  and 
Montedison's  PP  Catalyst  supply 
contracts  with  persons  other  than 
Montell  Affiliates.  Should  any  su«;h 
transfer  not  be  possible  after  reasonable 
effort  by  Montedison  due  to  the  other 
party  withholding  its  consent  to  the 
transfer,  Montedison  or  Montell  shall 
enter  into  an  agreement  with  Technipol 
to  service  the  licenses  not  transferred  to 
Technipol  and  account  for  revenues 
from  such  licenses  strictly  for  the 
benefit  and  account  of  Technipol,  the 
purpose  of  which  agreement  is  to  realize 
to  the  extent  possible  the  .same  effect  of 
a  transfer  of  such  licenses. 

iv.  Montedison's  PP  Cataly.st  sales 
business. 

v.  Personnel  who  possess  the  specific 
skills  and  experience  required  by 
Technipol  sufficient  to  support,  conduct 
and  preserve  the  Viability  and 
Competitiveness  of  the  Montedison 
Properties  to  Be  Transferred. 
Montedison  shall  appoint  Technipols 
managers  on  the  basis  of  demonstrated 
ability  and  specific  experience  in  the 
Montedison  PP  Technology  field. 

vi.  Suc;h  other  assets  (including  cash 
and  working  capital)  and  personnel  as 
may  be  required  to  effectuate  the 
remedial  purpose  of  this  Order  and  to 
assure  that  Technipol  will  be  capable  ot 
operating  independently  at  the  same 
level  of  research,  development  and 
licensing  of  PP  Technology,  and  sale  of 
PP  Catalyst  as  existed  in  the  Montedison 
Properties  to  Be  Transferred  on  average 
during  the  two  (2)  years  prior  to  the 
Transfer  Date. 

b.  Physically  separate,  to  the  extent 
feasible,  the  as.sets,  personnel,  olfi(.es 
and  facilities  transferred  or  lea.sed  to 
Technipol  from  those  retained  in 
Montedison  and  from  those  Iransffrrfd 
to  Montell  so  as  to  assure  the 
independence  of  Technipol  from 
Montell  and  to  assure  that  Material 
Confidential  Information  that  is  not  U) 
be  made  available  to  another  person 
pursuant  to  the  Consent  Order  and  this 
Agreement  is  not  accessible  to  sue  h 
person. 


cUssign  to  Technipol  all  other 
agreements  in  which  Montedison  grants 
to  a  [person  other  than  Montell  or  a 
Moijtell  Affiliate  the  right  to  practice 
MoiUedison  PP  Technology.  Should  any 
such  assignment  not  be  possible  after     " 
reasbnable  effort  by  Montedison  due  to 
the  ilher  party  withholding  its  consent 
to  tlje  assignment,  Montedison  or 
Montell  shall  enter  into  an  agreement 
with  Technipol  the  purpose  of  which  is 
to  realize  the  effect  of  such  assignment. 

d.  Take  such  actions  as  necessary  to 
ensi|fe  an  ongoing  agreement  between 
Moi^tell  and  technipol  pursuant  to 
wtiiih  Montell  will  provide  to 
Teclinipol,  at  Montell's  cost,  services 
(sucli  as  building  .security,  fire 
protM;tion,  trash  removal,  shipping  and 
re<;e  ying,  accounting  and  cleaning 
serv  ces).  utilities  and  common 
maintenance  for  the  Montedison 
Properties  to  Be  Transferred,  as  may  be 
n^qutisted  by  Technipol. 

Prtjvided,  however,  tlial  Montedison 
slial  retain  for  Montell  ownership  of, 
and  Free  right  to  practice  and  use,  and 
sell  product  resulting  from  the  practice 
or  u4e  of.  all  Montedison  PP  Technology 
and  Pip  Catalyst  production  assets. 

9.  Commencing  prior  to,  or 
concurrently  with,  transfer  to  Montell  of 
the  Montedison  Merged  Assets, 
Mon|tedison  will  hold  Technipol  as 
c:onsilituted  in  accordance  with 
Paragraph  8  of  this  Agreement  separate 
and  apart  on  the  following  terms  and 
c:onciitions: 

a.  p/!ontedison  shall  separatelv 
incorporate  Tec:hnipol  and  adopt 
.Artic|les  of  Incorporation  and  Bv-laws 
forl|o<:hnipol  that  are  not  inconsistent 
withjother  provisions  of  this  Agreement. 
Montedison  shall  also  elect  a  board  of 
direc  tors  of  Technipol  prior  to,  or 
concurrently  with,  transfer  to  Montell  of 
the  Montedison  Merged  As.sets. 

b.  rec:hnipol  shall  ne  operated 
inde  wndently  of  Montell  and  Shell, 
and  neither  Shell  nor  Montell  shall  have 
any  ownership  or  other  financial 
inter^t  in  Technipol  or  exercise 

direc  tJon  or  control  over,  or  innuenc:e 
direc  tjy  or  indirectly.  Tec;hnipol.  except 
as  spB|c:ific;ally  authorized  by  this 
.^gre?hient. 

c.  Kiontedison  shall  not  permit  any 
direcitor,  officer,  employee  or  agent  of 
Montell.  or  any  director,  officer, 
emplbvee  or  agent  of  Montedison 
involved  in  management  or  oversight  of 
Monjell.  to  also  be  a  direc:tor.  offic:er. 
empl|oyee  or  agent  of  Tec;hnipol. 

a.  ,\ny  Montedison  director.  offic:er. 
empl:^vee  or  agent  who  obtains  or  mav 
obtain  Material  Confidential 
Infortnation  of  Tec:hnipol  under  this 
.Agreement  shall  not  disclose  to  Shell  or 
MontjoU  such  Material  Confidential 


Information  until  the  day  after 
divestiture  of  the  Properties  to  Be 
Divested  has  been  completed. 

e.  Montedison  shall  not  c;auseor 
permit  any  destruction,  removal, 
wa.sting,  deterioration  or  impairment  of 
Technipol,  except  for  ordinary  wear  and 
tear.  Montedison  shall  also  maintain  the 
Viability  and  Competitiveness  of 
Technipol  and  shall  not  .sell,  transfer, 
encumber  (other  than  in  the  normal 
course  of  busines.s)  or  otherwise  impair 
its  Viability  and  Competitiveness. 

f.  The  purpose  of  the  formation  of 
Tec:hnipol  and  the  transfer  to  it  of  the 
Montedison  Properties  to  Be  Transferred 
is  to  ensure  the  continuation  of  a 
separate,  full-func;tioning  entity  to 
conduct  the  business  of  the  Montedison 
Properties  to  Be  Transferred  and  to 
preserve  the  Viability  and 
Competitiveness  of  that  business  until 
the  Properties  to  Be  Divested  are 
di%ested. 

g.  Montell  shall  provide  Technipol 
and  its  licensees  and  prospective 
licen.sees  access  to  any  and  all  of 
Montell's  commercial  scale  PP  plants 
using  Montedison  PP  Technology  for 
demonstrating  the  PP  Technology  and 
Catalyst  Technology  used  in  the  plant  to 
prospective  licensees  and  shall  provide 
technical  assistance  and  training  for 
personnel  of  Technipol's  licensees.  In 
consideration  for  providing  such 
services  and  assistance  to  "Technipol. 
Montell  may  charge  no  more  than  its 
actual  hourly  cost  of  pay  and  benefits 
for  the  servic:es  of  Montell  personnel 
providing  technic:al  assistance  and 
training  and,  in  the  case  of  technical 
a.ssistance  or  training  by  Montell 
personnel  at  a  licensee's  or  prospective 
licensee's  facilities,  reasonable  and 
customary  travel  and  per  diem 
subsistenc:e  costs  of  such  personnel. 

h.  With  respect  to  future 
Improvements  or  Major  Advanc:es  in 
Montedison  PP  Technology  hv 
Technipol  or  Montell: 

i.  Technipol  and  Montell  shall  each 
own  any  Improvements  or  Major 
Advanc;es  it  develops  at  its  own  cost  or 
financ:es. 

ii.  Technipol  shall  have  the  right  to 
licen.se  to  any  person  any  results 
obtained  from  researc:h  and 
development  in  the  field  of  PP 
Tec:hnology  performed  by  Technipol 
under  contract  for  Montell. 

iii.  Technipol  may  grant  Montell  a 
paid-up,  royalty-free,  perpetual  and 
non-exclusive  right  to  use  any 
Improvements  owned  hy  Technipol  or 
received  by  Technipol  from  its 
lic:e  usees. 

iv.  Technipol  may  grant  Montell  a 
non-exclusive  license  to  use  any  Major 
Advanc:es  owned  by  Technipol  or 


received  by  Tec;hnipol  from  its  lic.-ensees 
on  a  non-discriminatory  basis  on  terms 
available  to  other  persons. 

V.  Montell  shall  grant  Technipol  a 
paid-up,  royalty-free,  perpetual  and 
non-exc:lusive  right  to  lic;ense  persons 
other  than  Montell  Affiliates  to  use  any 
Improvements  owned  by  Montell. 

vi.  Montell  shall  grant  Technipol  the 
right  to  license  third  parties  to  use  any 
Major  Advances  owned  by  Montell. 
unless  Montell  is  contractually 
prohibited,  by  contract  with  any  person 
other  than  a  Montell  Affiliate  or  a 
respondent,  from  sharing  suc:h  Major 
Advances  with  Technipol.  Such  grant  to 
Technipol  shall  be  on  reasonable  terms 
and  conditions  which  .shall,  in  any 
event,  be  no  less  favorable  to  Technipol 
than  those  offered  by  Montell  to  any 
person  other  than  a  Montell  Affiliate. 

i.  Technipol  shall  have  the  exclusive 
right,  subject  to  any  lawful  rights 
previously  granted  to  persons  not 
parties  to  this  Agreement,  to  enforc:e 
intellectual  p.'operty  rights  with  respect 
to  Montedi.son  PP  Technology,  and  to 
sell  PP  Catalyst  to  persons  other  than 
Montell  and  Montell  Affiliates. 

j.  Except  as  expressly  provided  in  this 
Agreement,  all  sales,  licensing  and  other 
business  relationships  between 
Technipol  and  either  Montedison.  Shell 
or  Montell  shall  be  conducted  on  a  non- 
discriminatory basis  on  terms  available 
to  other  persons. 

k.  Pursuant  to  a  PP  Catalyst  supply 
agreement  between  Montell  and 
Technipol,  Montell  shall  produce  PP 
Catalyst,  including  Improvements 
thereto,  for  Technipol  for  use  by 
Technipol's  licensees  and  PP  Catalyst 
c:ustomers.  subject  to  the  rights  of  Akzo 
Nobel.  To  this  end.  Montell  shall 
dedic;ate  such  portion  of  its  PP  Catalyst 
production  capacity  as  is  required  to 
supply  Technipol's  licen.sees  and  PP 
Catalyst  cu.stomers.  The  price  for  PP 
Catalyst  supplied  by  Montell  to 
Tec;hnipol  shall  be  negotiated  between 
Montell  and  Technipol.  but  in  no  event 
shall  be  more  than  the  lowest  c:ontrac;t 
price,  in  terms  of  the  price  per  pound 
of  Propylene  Polymers  prociuced  per 
pound  of  PP  Catalyst,  for  PP  Catalyst 
available  to  a  lic;ensee  other  than  a 
Montell  Affiliate  or  government 
c:ontrolled  licen.see.  as  of  Dec  ember  31. 
1993.  rec;alc;ulated  in  acc;ordance  with 
the  pric:ing  formula  in  the  PP  Cataly.st 
supply  c:ontrac:l  for  that  licensee,  less 
eight  percent  (8%). 

1.  Pursuant  to  a  Catalyst  Support 
supply  agreement  between  Montell  and 
Tec;hnipol.  Montell  shall  produce 
Cataly.st  Support,  including 
Improvements  thereto,  for  Technipol  for 
sale  to  Akzo  Nobel.  Tiie  pric:e  for 
Catalyst  Support  supplied  by  Montell  to 
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Te<;hiiipol  shall  be  negotiated  between 
Monteil  and  Technipol,  but  in  no  event 
shall  be  more  than  the  price  charged  to 
Akzo  Nobel  as  of  December  31, 1993. 
recalculated  in  accordance  with  the 
pricing  formula  in  the  Catalyst  Support 
supply  contract  between  Akzo  Nobel 
and  Himont.  less  eight  percent  (8%). 

m.  Notwithstanding  any  agreement 
entered  into  by  Monfeli  and  Te<:hnipol 
pursuant  to  Paragraphs  9.k  and  9.1  of 
this  Agreement,  Technipoi  may  arxjuire 
PP  Catalyst  and  Catalyst  Support  from 
any  other  person. 

n.  Technipoi  shall  provide  to  Monteil, 
on  the  date  of  transfer  to  Te<:hnipol  of 
the  Montedison  Properties  to  Be 
Transferred  and  on  the  first  day  of  every 
calendar  quarter  thereafter,  an  estimate 
of  its  requirements  for  PP  Catalyst  and 
Catalyst  Support  for  the  following 
twelve  (12)  months.  Monteil  shall 
supply  PP  Catalyst  and  Cataly.st  Support 
in  quantities  sufTicient  to  maintain  an 
inventory  of  PP  Cataly.st  and  Catalyst 
Support  equivalent  to  TechnipoPs 
requirements  forPP  Catalyst  and 
Catalyst  Support  for  a  period  of  six  (fi) 
months.  In  the  event  that  Monteil  is 
unable  to  maintain  an  inventory  of  PP 
Catalyst  and  Catalyst  Support  sufficient 
to  supply  Technipol's  requirements  for 
PP  Catalyst  and  Catalyst  Support  for  a 
period  of  six  (6)  months,  Monteil  will 
grant  to  Technipoi  the  right  and  Know- 
How  necessary  to  produce,  or  have 
produced  on  its  behalf,  PP  Catalyst  and 
Cataly.st  Support. 

o.  In  the  case  of  any  shortage  of  PP 
Catalyst  or  Catalyst  Support  production 
Monteil  shall  continue  to  supply 
Technipoi  with  its  requirements  except 
that  in  the  case  of  shortages  that  are  not 
the  result  of  Montell's  actions  Monteil 
may  allocate  PP  Catalyst  and  Catalyst 
Support  to  TerJinipol  and  Monteil  and 
Monteil  Affiliates  on  a  pro  rata  basis 
based  on  the  previous  twelve  (12) 
months.  In  the  ca.se  of  any  shortage  of 
PP  Catalyst  or  Catalyst  Support  to 
Technipoi,  Technipoi  may  request  that 
Monteil  expand  the  production 
facilities,  at  Montell's  expense,  in  order 
to  meet  the  requirements  of  Tet:hnipol. 

p.  Technipoi  shall  have  the  sole  right 
to  determine,  subject  to  PP  Catalyst 
supply  contracts  with  persons  other 
than  Monteil  or  Monteil  Affiliates 
existing  as  of  the  date  the  Montedison 
Properties  to  Be  Transferred  are 
transferred  to  Technipoi  and  the 
existing  Akzo  agreement,  the  sales  price, 
quantity  and  type  of  PP  Catalyst  and 
Catalyst  Support  .sold  by  Te«:hnipol  to 
any  person. 

q.  Monteil  and  Shell  sliall  not 
interfere  in.  or  attempt  to  influents,  any 
deci.sions  or  activities  of  Technipoi. 


r.  Shell,  Montedison,  Monteil. 
Technipoi  and  Polyco  shall  not 
exchange  or  discu.ss  between  ea«:h  other, 
directly  or  indireciiy,  current  or  future 
intentions,  plans  or  forecasts  for  pricing, 
production  or  capacity  for  PP  Catalyst, 
Catalyst  Support,  Catalyst  Systems  or 
Propylene  Polymers,  or  royalty  rates  for 
licensing  PP  Technology  or  Catalyst 
Technology  to  others,  except  as  required 
lietween  Monteil  and  Technipoi  in 
accordance  with  Paragraphs  9.k  and  9.1 
of  this  Agreement. 

10.  Except  as  otherwi.se  provided  in 
the  Consent  Order  or  this  Agreement,  as 
required  for  the  purpose  of  tax  return 
preparation,  compliance  with  any  law 
or  request  from  a  revenue  authority,  or 
to  the  extent  that  necessary  information 
is  exchanged  in  the  course  of  evaluating 
and  consummating  the  formation  of 
Monteil,  Technipoi  or  Polyco.  defending 
government  investigations  or  litigation, 
or  negotiating  to  dispose  of  assets: 

a.  Neither  Montedison,  Monteil, 
Technipoi  nor  Polyco  shall  provide, 
discio.se  or  otherwise  make  available  to 

•  Shell  any  Material  Confidential 
Information. 

b.  Neither  Montedison  nor  Tet;hnipol 
shall  provide,  disclose  or  otherwise 
make  available  to  Monteil  any  Material 
Confidential  Information  of  Technipoi. 

c.  Shell  shall  not  provide,  disclose  or 
otherwise  make  available  to 
Montedi.son.  Monteil  or  Technipoi  any 
Material  Confidential  Information  of 
Polyco  or  the  Unipol/SHAC  Technology' 
Business  (other  that  Catalyst 
Technology  received  by  Shell  Oil  from 
other  companies  of  the  Shell  Group), 
provided  however,  nothing  in  this 
Paragraph  10. c  of  this  Agreement  shall 
proliibit  (a)  Monteil  Affiliates  who  are 
licensees  of  Unipol  PP  Technology  from 
receiving  information,  in  accordance 
with  such  license,  for  use  in  their 
Unipol  PP  Technology  liixiksed 
production  facilities,  including 
information  obtained  by  Shell,  prior  to 
the  formation  of  Monteil.  under  The 
Tripartite  Catalyst  Research  Agreement; 
and  (b)  any  communication  between 
Shell  and  Monteil  necessary  to  ensure 
that  Monteil  and  its  employees  make  no 
unauthorized  use  or  disclosure  of  any 
Material  Confidential  Infonnation. 

d.  Neither  Monteil  nor  Shell  shall 
provide,  disclase  or  otherwise  make 
available  to  Montedison  or  Technipoi 
any  Material  Confidential  Information. 

Provided,  however,  that  nothing  in 
this  Agreement  shall  limit  or  prohibit  (a) 
Monteil,  Technipoi  or  Polycx)  from 
licensing  or  otherwise  doing  business 
on  a  nondi.scriminatory  basis  with  each 
other  or  with  any  entity  in  which 
Montedison  or  a  Shell  Group  (ujmpany 
has  an  interest;  or  (b)  persons  elected  by 


Shell  or  Montedison  to  the  Monteil 
board  of  directors  from  participating  in 
decisions  relating  to  Monteil  if  Ihey  «lo 
not  aLso  participate  in  decisions  relating 
to  similar  businesses  of  Te(.hni|M)l  or    -  * 
Polyco. 

11.  To  the  extent  that  this  Agnjcment 
or  the  Consent  Order  requires  Shell  or 
Montedison  to  take,  or  prohibits  .Shell  or 
Montedison  from  taking,  c-ertain  aciions 
that  otherwise  may  be  required  or 
prohibited  by  contract.  Shell  and 
Montedison  shall  abide  by  the  terms  of 
this  Agreement  and  the  Consent  Order 
and  shall  not  assert  as  a  defense  such 
contract  rights  in  a  civil  penalty  .ii  tiou 
brought  by  the  Commission  to  enforc«' 
the  terms  of  this  Agreement  or  the 
Consent  Order. 

12.  Should  the  Federal  Trade 
Conmiission  seek  in  any  proceeding  to 
compel  Shell  (meaning  here  and 
hereinafter  Shell  including  Polyco)  to 
divest  itself  of  the  Montedison  Merged 
Assets,  to  compel  Shell  to  divest  any 
assets  of  businesses  of  the  Shell  Merged 
Assets  or  the  Montedison  Merged  Assets 
that  it  may  hold,  to  compel  Montedison 
to  divest  itself  of  the  Shell  Merged 
Assets,  to  compel  Montedison  to  divest 
anv  assets  or  businesses  of  the 
Montedison  Merged  Assets  or  the  Shell 
Merged  Assets  that  it  may  hold,  or  to 
seek  any  other  injunctive  or  equitable 
relief  for  any  faili>re  to  comply  with  the 
Consent  Order  of  this  Agreement,  or  in 
any  way  relating  to  the  Ai:()uisiIion. 
Shell  and  Montedison  shall  not  raise 
any  objection  ba.sed  upon  theexpimtion 
of  the  applicable  Hart-Scott-Rodino 
Antitrust  Improvements  Act  waiting 
period  or  the  fact  that  the  Commission 
has  permitted  the  Acquisition.  Shell  and 
Montedison  also  waive  all  rights  to 
conte.st  the  validity  of  this  Agreement. 

13.  For  the  purpose  of  determining  or 
.securing  compliance  with  this 
Agreement,  subject  to  any  legally 
recognized  privilege,  and  upon  written 
request  with  reasonable  notit*  to 
Montedison,  Shell,  Polyco  or  Monteil 
made  to  its  principal  office. 
Montedison.  Shell,  Polyco  and  Monteil 
shall  permit  any  duly  authorized 
representative  or  representatives  of  the 
Commission: 

a.  Act»ss  during  the  office  hours  of 
Montedison  or  Shell  and  in  the  presem-e 
of  counsel  to  inspect  and  copy  all  hiwks, 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  ref:ords  and 
documents  in  the  possession  or  under 
the  control  of  Montedisorj,  Shell,  Polytx) 
or  Monteil  relating  to  compliance  with 
this  Agreement:  and 

b.  Upon  ten  (10)  days  notice  to 
Montedison,  Shell,  Polyco  or  Monteil 
and^vithout  restraint  or  interference 
froni  it,  to  interview  officers  or 
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empiioyees  of  Montedison,  Shell.  Polyco 
or  NJIontell  who  may  have  counsel 
preslent.  regarding  any  such  matters. 

14.  This  Agreement  shall  not  be 
binding  on  the  Commission  until  it  is 
approved  by  the  Commission. 

Anailysis  To  Aid  Public  Comment  on  the 
Provisionally  Accepted  Consent  Order 

TIfie  Federal  Trade  Commission  ("the 
Conlniission")  has  accepted,  for  public 
comment,  an  agreement  containing  a 
proposed  Consent  Order  from 
Montedison  S.p.A.  and  Himoni 
Incorporated  (collectively 
■"Montedi.son")  and  Royal  Duti:h 
Petrbleum  Company,  The  'Sheir' 
Trarlsport  and  Trading  Companv.  p. I.e., 
and  'Shell  Oil  Company  (collectively 
"Shell").  The  proposed  Consent  Order 
has  \)ven  placed  on  the  public  record  for 
sixtj  (00)  days  for  reception  of 
cominents  from  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
-Aftel"  sixty  (60)  days,  the  Commission 
willlagain  review  the  agreement  and  the 
cominents  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  agreement's 
proposed  Order. 

Toe  Commission's  proposed 
complaint  alleges  that  on  or  about 
December  30,  1993,  Montedison  and 
Shell  entered  into  an  agreement  to  form 
and  Ocquire  equal  intere.sts  in  a  joint 
ventUre.  designated  by  Montedi.son  and 
Shell  as  "Monteil"  and  valued  at  over 
six  billion  dollars,  that  would  merge  the 
majority  of  Shell's  and  Montedison's 
woridwide  polyolefins  businesses.  Shell 
would  retain  outside  the  proposed  joint 
ventiire  polypropylene  assets  of  Shell 
Oil  Company  ("Shell  Oil"),  including 
Shell  Oil's  polypropylene  catalyst  and 
polypropylene  resin  production 
fac:il{ties.  Shell  Oil's  rights  and 
obligations  under  a  1983  Cooperative 
Undertaking  Agreement  with  Union 
Carbide  Corporation  ("Union  Carbide"), 
pursuant  to  which  Shell  Oil  and  Union 
Carbide  re.search,  develop  and  licen.se 
polypropylene  technology  and 
polypropylene  catalyst  worldwide,  and 
Shelj  Oil's  interest  in  the  Seadrift 
Polypropylene  Company,  a  partnership 
with  Union  Carbide  which  produces 
polypropylene  resin.  According  to  the 
c:omp|aint.  Shell  would  nonetheless 
control  Shell  Oil  as  well  as  Monteil. 

The  proposed  complaint  further  .states 
that  Montedison  coordinates  with 
Mitstjii  Petrochemical  Industries  Ltd. 
('"Mitsui")  in  licensing  of  polvpropvlene 
techriology  and  in  the  sale  of 
polypropylene  catalysts  and  shares  with 
Mitsui  royalties  from  licensing  of 
polypropylene  technology  and  catalyst 
technology  and  profits  from  the  sale  of 
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polypropylene  catalysts  manufactured 
in  the  United  States  for  sale  to  licensees 
in  the  Western  Hemisphere. 

The  proposed  complaint  alleges  that 
the  joint  venture  agreement  between 
Montedison  and  Shell  violates  Section  ,'j 
of  the  Federal  Trade  Commission  Act;  as 
amended,  15  U.S.C.  45;  the  proposed 
joint  venture  between  Montedison  and 
Shell,  would,  if  consummated,  violate 
Section  7  of  the  Clayton  Act.  as 
amended,  15  U.S.C."  18,  and  Section  5  of 
the  Federal  Trade  Commission  Act  in 
the  world  markets  for  polypropylene 
technology,  licensing  of  polypropylene 
technology  and  the  licensing, 
production  and  sale  of  polypropylene 
catalysts,  and  in  the  United  States  and 
Canada  markets  for  the  production  and 
sale  of  polypropylene  impact  copolymer 
resin;  the  proposed  joint  venture  would 
have  an  adverse  effect  on  U.S.  export 
trade  in  violation  of  Section  5  of  the 
Federal  Trade  Commission  Act,  as 
amended.  15  U.S.C.  45;  and  the 
agreement  between  Montedison  and 
Mitsui  violates  Section  5  of  the  Federal 
Trade  Commission  Act. 

According  to  the  proposed  complaint, 
polypropylene  technology  and  catalyst 
technology  are  essential  for  entry  into 
the  production  of  polypropylene  resin, 
and  polypropylene  catalysts  are 
essential  inputs  in  the  production  of 
polypropylene  resin.  Polypropylene 
resin  is  a  thermoplastic  with  distinct 
price/performance  characteristics  and 
physical  properties  and  relatively  low- 
cost  and  low  density.  Polypropylene 
impact  copolymer  resin  is  a  type  of 
polypropylene  resin  with  high  impact 
strength  suitable  for  low  temperature 
applications  and  produced  through 
copolymerization.  in  a  second  reactor, 
of  polypropylene  and  ethylene  or  other 
olefin  monomers. 

As  alleged  in  the  proposed  complaint, 
Montedison,  through  Himont.  is  the 
leading  competitor  in  each  of  the 
relevant  markets.  Shell  is  the  second 
largest  producer  of  polypropylene 
i:atalyst.  polypropylene  resin  and 
impact  copolymer  polypropylene  resin 
in  the  world,  is  a  leader  in  catalyst 
technology,  and  is  a  significant 
competitor  in  the  manufacture  and  sale 
of  polypropylene  resin  and 
polypropylene  impact  copolymer  resin 
in  the  United  Spates  and  Canada.  Shell 
Oil  and  Union  Carbide  under  the 
Cooperative  Undertaking  Agreement  are 
the  principal  competitor  to  Montedison 
in  research,  development  and  licensing 
of  polypropylene  technology  and 
catalyst  technology.  Other  technologies 
are  not  a  significant  competitive 
con.straint  according  to  the  complaint. 
The  purpose  of  the  divestiture  is  to 
ensure  continuation  of  the  divested 


assets  as  an  ongoing,  viable  business 
engaged,  in  competition  with 
Montedison  and  Monteil  and  with  otht;r 
companies,  in  the  re.search, 
development  and  licensing  of 
polypropylene  technology  and  catalyst 
technology  and  in  the  manufacture  and 
sale  of  polypropylene  catalysts  and 
polypropylene  resin  including 
polypropylene  impact  copolymer  resin, 
and  to  remedy  any  lessening  of 
competition  in  the  relevant  markets 
resulting  from  the  joint  venture.  The 
proposed  Consent  Order  provides  for 
accelerated  divestiture.  However,  if 
Union  Carbide  declines  to  acquire  the 
assets  to  be  divested  by  Shell  Oil,  at  fair ' 
market  value  as  determined  by  an 
independent  appraisal  or  as  otherwise 
agreed  by  Shell  Oil  and  Union  Carbide, 
or  Union  Carbide  objects  to  another 
acquirer  approved  by  the  Commission, 
the  divestiture  period  may  be  extended 
to  March  31,  1997.  If  Shell  Oil  fails  to 
complete  the  required  divestitures 
within  the  required  period,  the 
Commission  may  appoint  a  trustt^e  to 
divest  the  assets  required  to  be  divested 
together  with  ancillary  assets  and 
businesses  and  arrangements  necessary 
to  assure  the  marketability  of  the 
divested  assets  and  to  assure  that  they 
are  viable  and  competitive  in  the    . 
relevant  markets.  Any  proposed 
divestiture  pursuant  to  the  Order  must 
be  approved  by  the  Commi.ssion  after 
the  divestiture  proposal  has  been  placed 
on  the  public  record  for  reception  of 
comments  from  intere.sted  persons. 

In  addition,  the  proposed  Consent 
Order  would  prohibit  Montedison  and 
Monteil  from  sharing  in  royalties  from 
licenses  granted  by  Mitsui  after  the 
Order  becomes  final  for  use  of 
polypropylene  technology  and  catalyst 
technology  in  the  United  States  or  from 
entering  into  agreements  with  Mitsui  for 
sharing  of  licensing  royalties  in  the 
United  States  and  would  prohibit 
Montedison,  Shell  and  Monteil  from 
entering  into  agreements  to  allocate 
markets  for  licensing  of  polypropylene 
technology  and  catalyst  technology  or 
for  manufacture  and  sale  of 
polypropylene  catalysts. 

A  hold  separate  agreement  executed 
as  part  of  the  Consent  prohibits  Shell 
and  Montedison  from  transferring  a.ssets 
to  Monteil  until  March  1,  1993,  and 
until  Shell  has  completed  the  required 
divestiture,  requires  Shell  to  preserve 
and  hold  separate  from  Shell  and 
Monteil  the  a.ssets  required  to  be  { 

divested  and  requires  Montedison  to 
preserve,  and  hold  separate  from  Shell' 
and  Monteil,  assets  related  to 
Montedison"s  polypropylene  technology 
and  polypropylene  catalyst  businesses. 
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For  a  period  of  ten  years  from  its 
effective  date,  the  Order  would  also 
prohibit  Shell,  Montedison  and  Monlell 
from  acquiring,  without  prior 
Commission  approval,  stock  or  other 
interest  in  any  company  engaged  in.  or 
assets  used  for,  the  reseanJi  and 
development,  manufacture  for  sale,  or 
sale  or  licensing  of  polypropylene 
technology,  catalyst  technology  or 
polypropylene  catalyst  anywhere  in  the 
world  or  the  manufacture  or  .sale  of 
polypropylene  polymers  in  the  United 
States  or  Cinada. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  concerning  the 
Consent  Order  and  any  other  aspetJ  of 
the  joiiit  venture  or  Montedi-son  lirren.se 
agreements.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Consent  Agreement 
and  Order  or  to  modify  its  terms  in  any 
way. 
Donald  S.  ClarL, 

jFR  Doc.  95-20ftl  Fiie<l  l-2b-»5:  «;4.5  ami 

BILLING  CODE  6790-01-M 


[File  No.  941  0126] 


Sensormatic  Electronics  Corporation; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  PuMic  Comment 

AGENCY:  Federal  Trade  Commis.sion. 
ACTION:  Proposed  rjjnseni  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subjec-l  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  Sensormatic 
Electronics  Corporation,  a  Florida-based 
manufacturer  of  electronic-article 
surveillance  systems  from  acquiring 
patents  and  other  exclusive  rights  for 
manufacturer  installed  disposable  anti- 
shoplifting  labels  from  Knogo 
Corporation.  In  addition,  the  consent 
agreement  would  require  Sensormatit:. 
for  ten  years,  to  obtain  Commission 
approval  before  acquiring  certain  rights 
in  connection  with  Knogo's  SuperStrip, 
or  any  significant  acquisition  of  entities 
engaged  in,  or  assets  used  for.  the 
research,  development  or  maiuifa<.1ure 
of  disposable  lal)els.  or  acquisitions  of 
patents  or  other  intelle<:tual  property  for 
such  purposes. 

DATES:  Comments  must  be  received  on 
or  before  March  28,  IMS. 
ADDRESSES:  Comments  should  be 
diret:ted  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  Street  and  Fennsvlvania 
Avenue  NVV.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 


Ann  Malester,  Arthur  Strong  or  Melis.sa 
Heydenreich,  FTC/S-2224.  Washington, 
DC  20580.  (202)  326-2682,  326-3478  or 
326-2543. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Seclion  6(f)  of  the  Federal  Trade 
Commis.sion  Act.  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (IB  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  (ujiisent 
order  to  cease  and  de.si.st.  having  lieen 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  jwriod 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commis.sion  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Prmiice  (16 
CFR4.9(b)(6)(ii). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  of  the  proposed 
acquisition  by  Sensormatic  Electronic-s 
Corporation  ("Sensormatic")  of  certain 
assets  of  the  Knogo  Corporation 
("Knogo").  and  it  now  appearing  that 
Sensormatic.  hereinafter  sometimes 
referred  to  as  "proposed  respondent."  is 
willing  to  enter  into  an  agreement 
containing  consent  order  to  cease  and 
desist  from  making  certain  ac-quisitions. 
and  providing  for  other  relief: 

It  is  hereby  agreed  by  and  between 
Sensormatic,  by  its  duly  authorized 
officer  and  its  attorney,  and  counsel  for 
the  Commission  that: 

1.  Proposed  respondent  Sensomiatic 
is  a  corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  Delaware,  with  its  offices 
and  principal  place  of  business  lo«,atpd 
at  500  NVV.  12th  Avenue,  Deerfield 
Beach.  Florida  33442. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  .steps; 

b.  The  requirement  that  the 
(Commission's  decision  (.xintain  a 
statement  of  findings  of  fa<:t  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Acxajss 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceedings  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 


Commission  it,  together  with  the  draft  of 
complaint  c:ontemplated  thereby,  will  be 
placed  on  the  public  record  for  a  perio<l 
of  sixty  (60)  days  and  information  in 
respe<:t  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint,  or  that  the 
facts  as  alleged  in  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commi.ssion  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent.  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
de<;ision  containing  the  following  order 
in  disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  order 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  .set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  Uuite<l 
States  Postal  Service  of  the  complaint 
and  decision  containing  the  agreed-to 
order  to  proposed  respondent's  aildress 
as  staled  in  this  agreement  shall 
constitute  service.  Proposed  res})ondenl 
waives  any  right  it  may  have  to  any 
other  manner  of  sen  ice.  The  complaint 
may  be  used  in  construing  the  lenus  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  is.sued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  eaj:h 
violation  of  the  order  after  it  be<;omts> 
final. 
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tit  is  ordered  that,  as  u.sed  in  this 
rder,  the  following  definitions  shall 
pply: 
A.  "Respondent"  or  "Sensormatic" 
rtrieans  Sensormatic  Flee  tronit  s 
(porporation.  its  predecessors, 
!^ubsidiarie.'i.  divisions,  and  groups  and 
affiliates  controlled  by  Sensormatic 
Bleclronic.s  Corporation,  their  directors, 
officers,  employees,  agents,  and 
representatives,  and  their  .successors 
and  assigns. 

B.  "Knogo"  means  Knogo 
Corporation,  its  predecessors, 
?ubsidiaries,  divisions,  and  groups  and 
iffiliates  controlled  by  Knogo.  their 
iirectors,  offic:ers,  employees,  agents, 
ind  representatives,  and  their 
successors  and  a.ssigns. 

C.  "KNA"  means  Knogo  North 
.\merica.  Inc.,  the  suc;c;essor  corporation 
1 0  Knogo  Corporation's  business  and 
assets  in  the  United  States  and  Canada 
10  be  formed  pursuant  to  the 
(Contribution  and  Divestiture  Agreement 
between  Knogo  Corporation  and  Knogo 
North  America,  Inc.,  its  subsidiaries, 

(  Ivisions,  and  groups  and  affiliates 

qontrolled  by  Knogo  North  Americ:a. 

Uic.  their  directors,  officers,  employees, 

Agents,  and  representatives,  and  their 

sjuccessors  and  assigns. 

I  ID.  "Commission"  means  the  Federal 
Tjade  Commission. 

I  E.  "Acquisition"  means  the 
transaction  described  in  the  Agreement 
arid  Plan  of  Merger  among  Sensormatic. 
Knogo,  and  KNA,  dated  August  14, 
1B94. 

F.  "Hard  goods  EAS  systems"  means 
electronic  article  surveillance  systems 
and  components  designed  principally  to 
protect  against  shoplifting  of  hard  goods 
merchandise  (e.g.,  books,  audio 
nJGord.ngs.  health  and  beauty  aids, 
gic>ceries,  and  home  center 
nlercbandise),  by  means  of  electronic 
hardware  capable  of  detecting 
disposable  labels  attached  to  suc;h 
nierchandise,  whether  the  systems  or 
ccjmponents  generate,  detect,  or  employ 
r^io  frequency,  electromagnetic, 
microwave,  acoustic  magnetic,  or  other 
elktronic  signals.  Suc:h  systems  and 
ccjmponents  may  include  electronic 
signal  transmitters  and  receivers,  signal 
pnoc:essing  equipment,  computer 
solflware,  label  activation  equipment, 
label  deactivators,  automatic  and 
manual  label  applicators,  and  other 
related  devices. 

f  J.  "Disposable  labels"  means  labels 
th|)t  can  be  affixed  to  or  embedded  in 
nj^iil  merchandise  and  used  in 
« u  tjunction  with  hard  goods  EAS 
systems. 
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H.  "Source  labelling"  means  the 
process  by  which  manufacturers, 
packagers,  or  independent  wholesalers 
apply  disposable  labels  to  retail 
merchandise  or  its  packaging. 

I.  "SuperStrip"  means: 

1.  The  material,  described  in  Exhibit 
A  attached  hereto  and  made  a  part 
hereof,  used  or  intended  for  use  in 
disposable  labels;  and 

2.  Disposable  labels  incorporating 
such  material. 

J.  "SuperStrip  Technology"  means  all 
existing  patents,  inventions,  trade 
secrets,  know-how,  concepts,  designs,  - 
technical  information,  processes,  and 
intellectual  property  relating  to  the 
design,  manufacture,  or  use  of 
SuperStrip. 

K.  "SuperStrip  Improvements"  means 
all  improvements,  modifications, 
developments,  revisions,  or 
enhancements  of  SuperStrip  or 
SuperStrip  Technology,  whether  or  not 
covered  by  a  patent  or  otherwise 
protected  against  dis<:losure  or 
unauthorized  use  by  law. 

L.  "Supply  Agreement"  means 
Exhibit  B  to  the  Contribution  and 
Divestiture  Agreement,  attached  as 
Exhibit  C  to  the  Agreement  and  Plan  of 
Merger  among  Sensormatic,  Knogo.  and 
KNA,  dated  August  14,  1994,  that 
requires  Sensormatic  to  purchase 
products  and  materials  for  hard  goods 
EAS  systems  from  KNA  upon  the  terms 
and  conditions  set  forth  therein. 

M.  "United  States"  means  the  fifty 
states,  the  Di.strict  of  Columbia,  and" 
Puerto  Rico. 

// 

It  is  further  ordered  that: 

A.  As  of  the  date  this  order  becomes 
final,  respondent  shall  not  hold, 
possess,  receive,  or  otherwise  obtain,  or 
have  held,  possessed,  received,  or 
otherwise  obtained,  the  SuperStrip 
Technology  from  Knogo  or  KNA. 
Provided,  however,  that  no  provision  of 
this  Order  shall  prohibit  an  acquisition 
by  respondent  ftxjm  Knogo  or  KNA  of: 
(1)  a  non-exclusive  license  of  the 
SuperStrip  Technology  to  practice  and 
use  SuperStrip  and  SuperStrip 
Technology  in  the  United  States  and 
Canada:  and  (2)  ownership  of.  or  other 
exclusive  or  non-exclusive  legal  or 
equitable  rights  to  practice  and  use. 
SuperStrip.  SuperStrip  Technology,  and 
SuperStrip  Improvements  outside  of  the 
United  States  and  Canada. 

B.  Respondent  shall  comply  with  the 
terms  and  conditions  of  the  Supply 
Agreement. 

Ill 

It  is  further  ordered  that,  for  a  period 
often  (10)  years  from  the  date  this  order 


becomes  final,  respondent  .shall  not, 
w  ithout  the  prior  approval  of  the 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  any  legal  or  equitable 
rights  to  practice  and  use  SuperStrip, 
SuperStrip  Technology,  or  SuperStrip 
Improvements  in  the  United  States  iind 
Canada  other  than:  (1)  Rights  to 
manufacture  in  the  United  States  for 
export  only;  or  (2)  a  non-e.xclusiw 
license  that  is  also  offered  to  other 
manufacturers  of  hard  goods  EAS 
systems  or  disposable  labels  in 
connection  with  adoption  of  a  retail 
segment  standard; 

B.  Acquire  any  stock,  share  capital, 
equity  or  other  interest  in  any  person  or 
concern,  corporate  or  non-corporate, 
engaged  at  the  time  of  such  acquisition 
in,  or  within  the  two  (2)  years  preceding 
such  acquisition  engaged  in,  the 
research,  development,  or  manufacture 
of  disposable  labels  designed  or  used  for 
source  labelling;  provided,  however, 
that  individual  emplovees  or  directors 
of  respondent  and  each  pension,  benefit, 
or  welfare  plan  or  trust  controlled  by 
respondent  may  acquire,  for  investment 
purposes  only,  an  interest  of  not  more 
than  one  (1)  percent  of  the  stoc.k  or 
share  capital  of  such  person  or  concern; 
or 

C.  Acquire  any  patents,  inteilectiial 
property,  or  other  tangible  or  intangible 
assets,  other  than  a  non-exclusive 
license,  used  in  or  previouslv  used  in 
(and  still  suitable  for  use  in)  the 
research,  development,  or  manufacture 
of  disposable  labels  designed  or  u.sed  for 
source  labelling. 

Provided,  however,  that  an 
acquisition  pursuant  to  Paragraph  III.H. 
or  III.C.  shall  be  exempt  from  the  prior 
approval  requirements  of  this  Paragraph 
HI  if:  (1)  The  stock,  share  capital,  tquitx . 
or  assets  are  acquired  from  a  person  or" 
cone  ern  that  had  le.ss  than  $2  million  in 
annual  sales  in  the  United  States  of 
disposable  labels  in  either  of  the  two  (2) 
most  recent  calendar  years  preceding 
such  acquisition;  (2)  the  acquisition 'is  of 
assets  relating  solely  to  the  manufacture 
of.  improvements  of,  or  accessories  lc» 
Sensormatic  products  that  are  in 
existence  as  of  the  time  of  the 
acquisition:  (3)  the  acquisition  is  of 
assets  from  or  an  interest  in  a  joint 
venture  in  which  respondent  is  one 
participant  and  in  which  no  other  joh.t 
venture  participant  was  at  the  time  c.f 
the  c;ommencement  of  the  venture 
engaged  in  the  research,  development, 
or  manufacture  of  disposable  labels  in 
the  United  States;  (4)  the  acquisition  is 
of  rights  or  other  assets  to  be  used  soIe!> 
in  commercial  or  industrial  (i.e.,  non- 
retail)  applications;  or  (,=1)  the 
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acquisition  is  of  rights  or  other  assets 
(other  than  United  States  or  Canadian 
marl;eting  rights  to  patents,  trade  .secrets 
and  other  intellectual  property)  to  be 
used  solely  for  products  sold  outside  the 
United  States  and  Canada. 

IV 

It  is  further  ordered  that  within  sixty 
(60)  days  after  the  date  this  order 
becomes  final,  one  year  (1)  from  the  date 
this  order  becomes  final,  and  annually 
for  the  next  nine  (9)  years  on  the 
anniversary  of  the  date  this  order 
becomes  final,  and  at  such  other  times 
as  the  Commission  may  require, 
respondent  shall  file  a  verified  written 
report  with  the  Commission  setting 
forth  in  detail  the  manner  and  form  in 
which  it  has  complied  and  is  complying 
with  this  order. 

V 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondent  such 
as  dissolution,  assignment,  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  or  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  order. 

\7  * 

It  is  fu.ther  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order,  subject  to 
any  legally  recognized  privilege  and 
upon  written  request  with  reasonable 
notice,  respondent  shall  permit  any 
duly  authorized  representatives  of  the 
Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
respondent  relating  to  any  matters 
contained  in  this  order,  and 
-    B.  Upon  five  (5)  days'  notice  to 
respondent  and  without  restraint  or 
interference  from  it,  to  interview 
officers,  directors,  or  employees  of 
respondent,  who  may  have  counsel 
present  regarding  such  matters. 

Exhibit  A — SuperSlrip  Material 

SiiperStrip  I 

SuperStrip  I  is  covered  by  Patent 
numbers  5,029,291  (docket  number 
85.151)  and  5,304,987  (docket  number 
85.1B8)  and  one  invention  disclosure  (as 
described  in  docket  number  85.184). 
These  patents  and  disclosure  describe  a 
new  type  of  oxidized  magnetic  material 
with  an  asvmmetrical  hysteresis  cur\e 


and  the  ability  to  become  magnetically 
deactivated.  SuperStrip  I  material  is 
produced  by  a  process,  as  described  in 
Knogo's  patent,  that  involves  the  cutting 
of  amorphous  magnetic  material  into 
short,  tag-length  segments  and 
annealing  these  segments  for  several 
hours  in  the  presence  of  a  magnetic 
field. 

SuperStrip  II 

SuperStrip  II  is  a  modified  version  of 
Knogo's  standard  magnetic  tag.  Short 
deactivation  .segments  are  electroplated 
onto  the  soft  part  of  the  magnetic  strip 
in  a  continuous  process  instead  of  being 
mechanically  cut  and  adhered  to  the 
strip.  A  U.S.  patent  application  (docket 
number  85.180)  filed  by  Knogo  is 
pending  with  respect  to  this  process 

SuperStrip  III 

SuperStrip  III,  which  is  the  subject  of 
a  pending  U.S.  patent  application 
(docket  #85.191)  filed  by  Knogo  is  a 
recent  development  involving  the  melt- 
spin  casting  of  a  specially  formulated 
amorphous  magnetic  material  in  such  a 
way  as  to  produce  a  unique  hysteresis 
cur\e  in  a  manner  similar  to  that  of 
SuperStrip  I.  but  without  the  use  of  any 
additional  processing  steps  beyond 
casting  the  material. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission 
(  "Commission")  has  accepted,  subject  to 
final  approval,  an  agreement  containing 
a  proposed  Consent  Order  from 
Sensormatic  Electronics  Corporation 
(  "Sensormatic"),  which  prohibits 
Sensormatic  from  acquiring  certain 
patents  from  Knogo  Corporation 
("Knogo")  for  the  practice  and  use  of 
SuperStrip  technology  ("SuperStrip")  in 
the  United  States  and  Canada. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  Order. 

On  August  14,  1994,  Sensormatic  and 
Knogo  entered  into  an  agreement 
whereby  Sensormatic  agreed  to  acquire 
through  a  merger  all  of  Knogo's  assets 
outside  of  North  America,  along  with 
patents  related  to  SuperStrip;  the 
agreement  also  obligated  Sensormatic 
and  Knogo  North  America.  Inc 
("Knogo/NA"),  a  successor  corporation 
to  Knogo's  business  and  assets  in  the 
United  States  and  Canada,  to  grant 


royalty-free  cross-licenses  to  one 
another  for  any  improvements  to  patent<i 
or  trade  secrets  related  to  SuperStrip 
("SuperStrip  Improvements").  The 
proposed  complaint  alleges  that  the 
proposed  acquisition,  if  consununated. 
would  constitute  a  violation  of  Section 
7  of  theClavton  Act,  as  amended.  15 
U.S.C.  §  18,'and  Section  5  of  the  FTC 
Act,  as  amended,  15  U.S.C.  §45.  in  the 
market  for  the  research  and 
development  of  disposable  labels 
developed  or  used  for  source  labelling 
and  the  re.search  and  development  of 
processes  to  manufacture  disposable 
labels  in  the  United  States  and  Canada. 

Knogo  has  been  developing 
SuperStrip  for  possible  use  as  a 
disposable  source  label  with  electronic 
article  surveillance  systems,  which  are 
installed  in  retail  stores  as  theft 
prevention  devices.  Disposable  source 
labels  would  be  imbedded  in  goods  or 
packaging  at  the  manufacturing  or 
distribution  level,  and  they  would 
obviate  the  need  for  retailers  to  install 
labels  themselves.  Sensormatic  has  been 
developing  one  of  its  proprietary 
technologies  for  potential  use  as  a 
source  label. 

The  proposed  Consent  Order  would 
remedy  the  alleged  violation  by 
prohibiting  Sensormatic  from  acquiring 
the  SuperStrip  patents  and  intellectual 
property  in  the  United  States  and 
Canada.  The  proposed  order  allows 
Sensormatic  to  acquire  a  non-exclusive 
license  to  use  the  technology  for 
products  manufactured  or  sold  in  the 
United  States  and  Canada,  and  it  allows 
Sensormatic  to  acquire  exclusive  rights 
to  such  technology  outside  the  United 
States  and  Canada.  Finally,  the 
proposed  Consent  Order  would  require 
Sensormatic  to  comply  with  the  terms 
and  conditions  of  a  supply  agreement 
between  Sensormatic  and  Knogo/NA 

The  proposed  Order  will  al.so  prohibit 
Sensormatic,  for  a  period  often  (10) 
years,  from  acquiring,  without  Federal 
Trade  Commission  approval,  other  legal 
or  equitable  rights  to  use  the  SuperStrip 
technology  or  SuperStrip 
Improvements,  any  stock  in  any  concern 
engaged  in  the  research,  development, 
or  manufacture  of  disposable  labels 
designed  or  used  for  source  labelling,  or 
any  patents  or  other  intellectual 
property  used  in  the  research, 
development,  or  manufacture  of 
disposable  labels  designed  or  used  for 
source  labelling.  The  prior  approval 
provisions  contain  several  provisos, 
which  exempt  certain  acquisitions  from 
the  prior  approval  requirements. 

Under  the  provisions  of  the  Consent 
Order.  Sensormatic  is  also  required  to 
provide  to  the  Commission  a  report  of 
its  compliance  with  the  Order  within 
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iixly  (60)  days  after  the  date  this  Order 
becomes  final,  one  (1)  year  from  the  date 
this  order  becomes  final,  and  annually 
(hereafter  for  the  next  nine  (9)  years.  " 
pie  Consent  Order  also  requires 
Jensormatic  to  notify  the  Commission  at 
ecst  thirty  (30)  days  prior  to  any  change 
n  the  structure  of  Sensormatic  resulting 
i  n  the  emergence  of  a  successor. 
The  purpose  of  this  analysis  is  to 

i facilitate  public  comment  on  the 
)roposed  Order,  and  it  is  not  intended 
o  constitute  an  official  interpretation  of 
ihe  agreement  and  proposed  Order  or  to 
ipnodify  in  any  way  their  terms. 
Oonal  S.  Clark. 
Secretary: 

Statement  of  Commissioner  Mary  L. 
Azcuenaga  Concurring  in  Part  and 
Dissenting  in  Part  in  Sensormatic 
Electronics  Corp.,  File  No.  941-0126 

Today  the  Commission  accepts  for 
public  comments  a  consent  order  that 
would  settle  allegations  that 
Sensormatic  Electronics  Corporation's 
acquisition  of  Knogo  Corporation's 
patents  related  to  SuperStrip  and  the 
agreement  to  cro.ss-license 
improvements  to  SuperStrip  violate 
Section  7  of  the  Clajlon  Act  and  Section 
3  of  the  Federal  Trade  Commission  Act. 
[  find  reason  to  believe  the  transaction 
violates  the  law  and  concur  in  accepting 
the  consent  order  for  publication.  I 
dissent,  however,  from  the  allegations  in 
:he  complaint  defining  the  relevant 
Tiarket  and  from  paragraph  11(B)  of  the 
M-der,  which  requires  that  Sensormatic 
idhere  to  a  private  supply  contract. 

Sensormatic  and  Knogo  produce  and 
ifell  electronic  article  sur\eillance  (EAS) 
systems  and  components,  used  by 
etailers  to  protect  against  shoplifting. 
5AS  systems  provide  a  warning  when  a 
special  label  attached  to  merc:handise  by 
1  |e  retailer  triggers  an  electronit:  signal 
op  hardware  located  at  the  .store's  exit 
1 1^1  less  the  label  has  been  neutralized  by 
!  lore  employees  at  the  time  of  sale. 
1  Jpcause  Sensormatic  proposes  to 
I  cquire  only  those  a.ssets  of  Knogo 
Ipcnfed  outside  North  America,  the 
(  ^mpetitive  analysis  of  the  transaction 
(  oes  not  focus  on  the  production  and 
sale  of  exi-sting  EAS  systems  and  labels 
|[  retailers  in  the  United  States  and 
(rlinada. 

Sensormatic.  Knogo.  and  other  firms, 
1  owevpr.  are  also  engaged  in  research 
f  i|d  development  to  perfect  a  new 
■  $ource  labelling"  system.  In  such  a 
svlstem,  manufacturers  would  apply  the 
I  AS  label  to  the  merchandise  or  its 
f  ackaging.  which  would  eliminate  the 
r  eed  for  retailers  manually  to  affix  a 
libel  to  each  protected  item  of 
rierchandise.  No  source  labelling 
system  is  currently  in  use.  but  Knogo 


has  developed  and  patented  SuperStrip 
technology  for  use  in  labels,  potentially 
including  source  labels,  and  other  firms 
are  developing  their  own  source 
labelling  technologies. 

I  concur  that  the  relevant  market 
involves  competition  in  research  and 
development,  but  question  the  market 
definition  in  paragraph  11  of  the 
complaint,  which  is  narrowly  limited  to 
the  research  and  development  of 
"disposable  labels  developed  or  used  for 
source  labelling"  and  processes  to  make 
them.  In  a  Section  7  case,  the 
Commission  has  the  burden  of  proving 
the  relevant  product  market,  and 
distinguishing  research  and 
development  of  source  labelling  from 
other  improvements  in  EAS  systems 
may  be  difficult  or  impossible.  I  would 
not  limit  the  product  market  to  research 
and  development  in  source  labelling  but 
would  define  the  market  as  research  and 
development  in  EAS  systems  and 
components,  including  source  labelling. 
I  also  dissent  from  paragraph  12  of  the 
complaint,  which  limits  the  geographic 
market  to  the  United  States  and  Canada. 
Successful  research  and  development 
yields  intellectual  property  that  can 
move  freely  across  international 
boundaries.  A  foreign  firm  can  license 
intellectual  property  without 
establishing  a  manufacturing  or  sales 
presence  in  the  United  States.  Limiting 
the  geographic  market  to  the  United 
States  and  Canada  excludes  from  the 
market  the  potentially  important 
re.search  activity  of  at  least  one 
European  firm.  Even  if  domestic  firms 
are  familiar  with  particular  technologies 
and  have  a  sizable  base  of  equipment 
already  installed  in  retail  stores, 
research  and  development  may  yield  an 
improvement  significant  enough  to 
overcome  the  advantages  of  current 
market  leaders.  The  market  should  not 
be  so  narrowly  defined  as  to  presume 
that  only  North  American  firms  could 
effect  a  significant  breakthrough  that 
might  alter  the  current  competitive 
balance. 

Applying  Section  7  analysis  to  the 
products  and  geographic  markets  as  I 
would  define  them,  I  find  reason  to 
believe  the  transaction  would  violate 
the  law.  The  proposed  acquisition 
would  significantly  increase  the 
concentration  in  the  already  highly 
concentrated  world  market  for  EAS 
system  research  and  development.  The 
proposed  transaction,  the  transfer  of 
patents  from  Knogo  to  Sensormatic  and 
the  agreement  to  grant  royalty-free  cross 
licenses  on  any  improvements  to 
SuperStrip,  likely  would  diminish 
competition  in  research  and 
development  of  new  EAS  .systems  and 


components.  Accordingly,  I  concur  in 
paragraph  11(A)  of  the  order. 

Finally,  I  dissent  from  paragraph  11(B) 
of  the  order,  which  provides  that 
Sensormatic  "shall  comply  with  the 
terms  and  conditions"  of  a  supply 
agreement  between  Sensormatic  and 
Knogo  North  America.  Inc.,  the 
.successor  corporation  to  Knogo's  North 
American  business.  The  supply 
agreement  is  a  long,  highly  detailed 
commercial  contract  that  was  negotiated 
as  part  of  the  acquisition  in  question. 
The  complaint  contains  no  allegations 
establishing  a  relationship  between  this 
contract  and  the  state  of  competition  in 
any  antitrust  market.  Absent  a 
demonstrable  link  between  the  contract 
and  competition,  the  contract  provides 
no  basis  for  liability  and  compliance 
with  the  contract  does  not  appear 
necessary  to  effect  relief. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  94M-0414]      - 

Pilkington  Barnes  Hind  USA; 
Premarket  Approval  of  Precision  UV' 
(Vasurfllcon  A)  Hydrophiiic  Contact 
Lens  for  Extended  Wear 

AGENCY:  Food  and  Drug  Administr.-,t ion. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FD.\)  is  annount  ing  its 
approval  of  the  application  bv 
Pilkington  Barnes  Hind,  US.V, 
Sunnyvale.  CA.  for  premarket  appro-,  .d. 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  of  the  Preli^ion 
UV^'  (vasurfilcon  A)  Hydropliilii. 
Contact  Lens  for  extended  wear.  Tin.' 
device  is  to  be  manufactured  under  an 
agreement  with  Allergan  Medical 
Optics,  Irvine.  CA,  which  has 
authorized  Pilkington  Barnes  Hind. 
USA  to  incorporate  information 
contained  m  its  approved  premarkcl 
approval  application  (PM.\)  for  the 
lidofilcon  B  nonulfraviolet  absorhiiif; 
lens  materia!  and  all  related 
supplements  that  lead  to  the  approval  of 
the  vasurfilcon  A  material.  FDA's  Center 
for  Devices  and  Radiological  Health 
(CDRH)  notified  the  applicant,  bv  letter 
of  September  30.  ]9g4,  of  the  approval 
of  the  application. 
DATES:  Petitions  for  administrative 
review  bv  February  27,  1995. 
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ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Farklawn  Dr..  Rockville.  MD 
208.S7. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Saviola.  Center  for  Devices  and 
Radiological  Health  (HFZ-460).  Food 
and  Drug  Administration.  9200 
Corporate  Blvd..  Rockville.  MD  20850. 
301-594-1744. 

SUPPLEMENTARY  INFORMATION:  On  August 
12.  1994.  Pilkington  Barnes  Hind.  USA. 
Sunnyvale.  CA  94086-5200.  submitted 
to  CDRH  an  application  for  premarket 
approval  of  the  Precision  UVtm 
(vasurfilcon  A)  Hydrophilic  Contact 
Lens  for  extended  wear.  The  device  is 
a  spherical  soft  (hydrophilic)  contact 
lens  and  is  indicated  for  nonaphakic 
daily  or  extended  wear  from  1  to  7  days 
between  removals  for  cleaning,  rinsing, 
and  disinfecting,  as  recommended  by 
the  eye  care  practitioner.  Candidates  to 
use  the  Precision  UV^m  Hydrophilic 
Contact  Lens  include  persons  who  are 
nearsighted  (myopic)  and  farsighted 
(hyperopic)  and  who  may  have 
a.stigmatism  of  2.0  diopters  or  less  that 
does  not  interfere  with  visual  acuity. 

The  application  includes 
authorization  from  Allergan  Medical 
Optics.  Irvine.  CA.  92713-9534.  to 
incorporate  information  contained  in  its 
approved  PM.A  for  lidofilcon  B 
nonabsorbing  ultraviolet  lens  material 
and  all  related  supplements  that  lead  to 
the  approval  of  the  vasurfilcon  A 
material. 

In  the  Federal  Register  of  March  4. 
1094  (59  FR  10397).  CDRH  published  an 
order  which  reclassified  daily  wear  soft 
and  daily  wear  nonhydrophilic  plastic 
contact  lenses  from  class  III  (premarket 
approval)  into  class  II  (special  controls). 
CDRH  notes  that  the  daily  wear 
indication  for  this  lens  has  received 
marketing  clearance  as  a  class  II  device 
through  the  premarket  notification 
(51()(k))  procedures. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  as  amended 
by  the  Safe  Medical  Devices  Act  of 
1990,  this  PMA  was  not  referred  to  the 
Ophthalmic  Devices  Panel,  an  FD,^ 
advisory  panel,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel.  On  September 
30,  1994.  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 


A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e(g)).  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition. 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 
Petitioners  may,  at  any  time  on  or 
before  February  27,  1995,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetir;  Act 
(sees.  515(d).  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 


Dated:  |Hnuiir>- 11.  1995. 
loseph  A.  Levitt. 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 
jFR  Doc.  95-2112  Filed  1-26-95;  8:45  am) 

BILLING  CODE  4160-01-F 


Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  complioiK:e  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  requests 
have  been  submitted  to  OMB  since  the 
list  was  last  published  on  Friday. 
January  6.  1995. 

(Call  PHS  Reports  Clearance  Officer  on 
202-690-7100  for  copies  of  request) 

1.  Registration  of  Cosmetic  Product 
Establishment— 0910-0027  (Extension, 
no  change)— The  voluntary  registration 
of  cosmetic  manufacturers  and 
repackers  supplies  the  Food  and  Drug 
Administration  (FDA)  with  current 
locations  for  on-site  inspections, 
addresses  for  information  and  regulatory 
mailings,  business  trading  names 
supplying  product  distribution  sources, 
and  aids  FDA  in  responding  to  FOI 
requests.  Respondents:  Business  or 
other  for-profit;  Number  of 
Respondents:  50;  Number  of  Responses 
per  Respondent:  1;  Average  Burden  per 
Response:  0.4  hour;  Estimated  Annual 
Burden:  20  hours. 

2.  Progress  Toward  Eliminating 
Occupational  Lead  Poisoning:  Survey 
on  the  Use  of  Lead  in  Industry  and 
Control  of  Occupational  Lead  Exposure 
in  Ohio — New— This  suvey  will 
examine  the  types  of  lead-using 
companies  doing  environmental  and/or 
biological  monitoring.  The  results  will 
be  used  to  target  the  technical  assistance 
resources  of  the  National  Institute  of 
Occupational  Safety  and  Health  to  those 
industries  with  uncontrolled  lead 
exposures  and  those  industries  that 
should  be  doing  monitoring  and  are  not. 
Respondents:  Business  or  other  for- 
profit;  Number  of  Respondents:  1,806; 
Number  of  Responses  per  Respondent: 
1;  Average  Burden  per  Response:  3 
hours;  Estimated  Annual  Burden:  5,413 
hours. 

3.  Small  Business  Innovation 
Research  Grant  Applications  Phase  I 
and  Phase  II  and  Small  Business 
Technology  Transfer  Grant  Applications 
Phase  I  and  11—0925-0195  (Revision)— 
The  purpose  of  the  Small  Business 
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Innovation  Research  (SBIR)  Phase  I  and 
Phase  II  applications  and  the  Small 
Business  Technology  Transfer  (STTR) 
Phase  I  and  Pha.se  II  applications  is  to 
provide  a  vehicle  by  which  small 
business  concerns  can  apply  for 
available  research  funds.  This 
information  is  used  by  PHS  to 
determine  those  applicants  .scientificallv 
and  administratively  qualified  to  receive 
public  funds  for  projects  relevant  to 
PHS  programs.  Respondents:  Business 
or  other  for-profit. 


Number 

Number 

of  re- 

Average 

Title 

of  re- 

sponses 

burden 

spond- 

per re- 

per re- 

ents 

spond- 
ent 

sponse 
(hours) 

SBIR  and 

STTR 

. 

phase  1  

3,400 

1 

30 

SBIR  and 

STTR 

phase  II  .... 

600 

1 

40 

JMI 


Estimated  Total  Annual  Burden: 
126.000  hours. 

4.  Pesticide  Residue  Study  (15 
months)  of  Monthly  Rice  Production 
Volumes  from  Operating  U.S.  Rice 
Mills— New— As  part  of  the  Food  and 
Drug  Administration's  (FDA)  continuing 
effort  to  improve  the  pesticide  program, 
monitoring  studies  are  needed. 
Department  of  Agriculture  inspet^ors. 
which  regularly  inspect  mills,  have 
.  obtained  monthly  samples  from  known 
domestic  rice  production  mills  over  a 
15-month  period.  FDA  is  proposing  to 
query  these  domestic  rice  mills,  which 
process  virtually  all  rice  milled  in  the 
U.S.,  to  obtain  information  on  their 
monthly  "pounds  of  finished  rice 
produced"  between  October  1993  and 
December  1994.  FDA  needs  this 
information  to  determine  how  this 
sampling  approach  differs  historically 
from  the  data  obtained  from  the 
Agency's  traditional  sampling  approach. 
Respondents:  Business  or  other  for- 
profit;  Number  of  Respondents:  43; 
Number  of  Responses  per  Respondent: 
1;  Average  Burden  per  Response:  1 
hour;  Estimated  Annual  Burden:  43 
hours. 

5.  Protection  of  Human  Subjects— 
Recordkeeping  and  Reporting 
Requirements  Institutional  Review 
Boards  (21  CFR  56)— 0910-0130 
(Reinstatement)— Documentation  of  IRB 
activities  and  retention  of  those  records 
are  necessary  for  the  Food  and  Drug 
Administration  to  be  able  to  asse.ss 
compliance  with  regulations  during 
inspections.  Respondents:  Business  or 
other  for-profit,  Federal  Government, 
Not  for-profit  institutions;  Number  of 
Respondents:  2,000;  Number  of 


Responses  per  Respondent:  1;  Average 
Burden  per  Response:  65  hours:  ' 

Estimated  Annual  Burden:  131,400 
hours. 

6.  Services  Research  Outcomes  Study 
(SROS)— Main  Study— 0930-0167— Tlie 
Service  Research  Oiitcomes  Study 
employs  a  national  sample  of  substance 
abuse  treatment  clients  to  gather 
information  required  in  the  formulation 
of  national  drug  polity.  A  sample  of 
3,000  treatment  clients  will  be  followed 
up  through  records  and  personal 
interview  to  obtain  information  on  drug 
use.  criminal  activity,  and  treatment 
utilization  patterns.  Respondents: 
Individuals  or  households:  Number  of 
Respondents:  2,295;  Number  of 
Responses  per  Respondent:  1:  Average 
Burden  per  Response:  2.005  hours; 
E.stimated  Annual  Burden:  4,602  hours. 

7.  Color  Additive  Certification,  21 
CFR  80,  Subpart  B— 0910-02]  6— 
(Extension,  no  change)— The 
information  collected  is  required  by  the 
Food  and  Drug  Administration  for  the 
purpose  of  responding  to  requests  for 
"Color  Certification"  of  color  additives 
as  required  in  Section  721  of  the  FD&C 
Act  and  the  regulations  promulgated  in 
^1  CFR  Part  80.  The  activity  includes 
chemical  analysis  for  batch  composition 
of  a  representative  sample  to  insure 
compliance  with  applicable 
specifications  and  issuance  of  a 
certification  lot  number.  Respondents 
are  any  persons  requesting  certification 
of  a  manufactured  batch  of  color 
additive.  Respondents:  Busine.ss  or 
other  for-profit. 


Numt)er 

Numtjer 
of  re- 

Average 

Title 

of  re- 

sponses 

burden 

spond- 

per re- 

per re- 

ents 

spond- 
ent 

sponse 
(hours) 

Reporting: 

Request 

for  Certifi- 

cation—22 

CFR  80.21 

27 

145 

.216 

Samples  of 

Batch  Col- 

ors—22 

CFR  80.22 

27 

145 

0.033 

Record- 

keeping: 

Records  of 

Disfnbu- 

tion— 21 

CFR  80.39 

27 

1 

36.3 

Estimated  Total  Annual  Burditn:  1.958 
hours. 

Written  comments  and 
recommendations  concerning  th(( 
proposed  information  collections 
should  bo  .sent  within  30  Havs  of  this 
notice  dinu;tlv  to  OMB  Desk  Officer 


designated  below  at  the  following 
address:  Shannah  Koss.  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  102.35. 
Washington.  D.C.  20503. 

Dated:  January  2.1,  199'S. 
lames  Scanlon, 

Director.  Division  nfDutii  Polirv.  Oftii  r,,\ 
Health  Planning  and  Evaluation. 
IFR  Dot  9.5-2120  Filr.i  1-2K-9.-,:  H  ^.i  ■.m\\ 
BILLING  CODE  4160-17-M 


Social  Security  Administration 

1994-95  Advisory  Council  on  Social 
Security;  Meeting 

AGENCY:  Social  Security  Administr.-ition 
HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  this 
notice  announces  a  meeting  of  the 
1994-95  Advisory  Council  on  So«:ial 
Security  (the  Council). 
DATES:  Friday.  Februarj- 10,  1995,  8:30 
a.m.  to  5  p.m.  and  Saturday,  Febniary 
1 1,  1995,  9  a.m.  to  12  noon. 
ADDRESSES:  The  Sheraton  City  Centre. 
1143  New  Hampshire  Avenue,  NW.. 
Washington,  DC  20037,  (202)  775-0800, 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail— Dan  Wartonick,  1994  Advisory' 
Council  on  Social  Security.  Room  624D. 
Hubert  H.  Humphrey  Building.  200 
Independence  Avenue,  SW., 
Washington.  DC  20201;  By  telephone— 
(202)  205-4861;  By  telefa.x- (202)  20.5- 
4879. 

SUPPLEMENTARY  INFORMATION: 
I.  Purpose 

Under  section  706  of  the  Social 
Security  Act  (the  Act),  the  S«H,r»M,ir\  of 
Health  and  Human  Services  (the 
Secretary)  appoints  the  Council  every  4 
years.  The  Council  examines  issues 
affecting  the  Social  Security  Old-Age. 
Survivors,  and  Disability  Insurance 
(OASDI)  programs,  as  well  as  the 
Medicare  program  and  impa(  ts  on  ll»- 
Medicaid  program,  which  were  c  reiilfd 
under  the  Act. 

In  addition,  the  Secretary  has  askf«l 
the  Council  specifically  to  address  tht- 
follo.wing: 

•  Social  Security  financing  isM;i-s, 
including  developing  rec  ommendaliniis 
for  improving  the  long-range  finain  i.il 
status  of  the  OASDI  programs: 

•  General  program  issues  such  as  the 
relative  equity  and  adcquac  y  of  S(«  ial 
Security  benefits  for  persons  at  various 
income  levels,  in  various  famiK 
situations,  and  various  age  ( otmrts. 
taking  info  account  such  fa<  tors  as  tin' 
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iin;i>MMti  ld>K)r  fon.e  partii.ipatic.n  ot 
vvoti:»M«.  lower  inarrias«  rates,  iiicreast^d 
likelihoixl  of  divon.o.  and  higher 
pnv»!rty  rates  of  aged  women. 

In  JiddressinR  these  topics,  the 
StH.rt'tary  suggested  that  the  Coiiiu  il 
niiiv  wish  to  aiiniy/e  the  relative  roles  of 
the  puhlicand  private  st'clors  in 
pro',  uiing  retirement  income,  how 
poliiiics  in  both  se<:tors  affect  retirement 
de<  isions  and  the  e«.onomic  status  of  the 
elderly,  and  how  the  disability 
insurance  program  provisions  and  the 
availability  of  health  insurance  and 
health  care  costs  nffe<:t  su(Ji  matters. 

The  Council  is  composed  of  12 
nit^nihers  in  addition  to  the  chairman: 
RoUrrt  Ball.  )oan  Bok.  .Ann  Combs. 
Kdith  Fierst.  Gloria  [ohnson.  Thomas 
)ones.  CfCorge  Kourpias,  Sylvester 
.Schiebor.  Gerald  Shea.  Mar«:  Twinnov . 
Kidol  Vargas,  and  Carolyn  VVeavt^r  The 
chairman  is  Edward  Gramlicli 

The  Council  met  previously  on  hnie 
v4-2r.  (59  FR  30367).  July  29.  1994  (ri9 
FR  35942).  September  29-30  (59  FR 
47146).  Octobt!r  21-22  (.59  FR  51451). 
November  18-19  (59  FR  55272).  and 
January  27  (W)  FR  3416). 

II.  Agenda 

The  following  lopi(_s  will  be 
presenttid  and  discus.s»xl: 

•  Adequacy  and  Equity  Opliot;s  for 
the  Social  Security  Program. 

•  Discussion  on  Trust  I'und 
Investmont.'Budget  Treatment  Options; 

-l!Ul 

•  Trends  in  tlie  relationship  oi 
morbidity  and  mortality- 

The  meeting  is  open  to  the  public  to 
ihe  extent  that  space  is  available. 
Inierprtiter  senicos  for  persons  with 
lu-.iring  impairments  will  be  jiroviited. 
A  trn'iscript  of  the  meeting  will  be 
;ivailable  to  the  public  on  an  at-ci'st-of 
duplication  basis.  The  transcript  cau  In; 
ordenid  from  the  Executive  Director  of 
thi;  Council. 

H.;<!lal(>gof  Federal  Uoim-stK.  Assistame 
IVunnim  Nos.  «3.802.  .Social  .Socirity- 
Uisjbiiitv  Insur.mnt;  9;}.Hli:».  .SiKria!  S^rciiritv 
Rflinrii.e.nt  insiiraiice:  93.805.  .Sufiiil 
.Sucurity-Surtivors  Insurant  <•] 

t>,.!i<i-  li.niiary  2»  1W.S. 
David  C.  Lindnman. 

Exuriitivn  nirfclnr.  IP^^  Wi  .lifv/s-rv  (.V;ui( 
nn  So(  i(il  Sei:iirity. 
I(K  D«rf  .  M5-2041  Filed  l-26-«>'.;  8:4'S  .ir-i 

BILLING  CODE  «?90-29-P 


DEPARTMENT  OF  HOUSING  AND 

URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-95-1917;  FR-3778-N-21] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
SetTetary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 


SUIMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  F'ederal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATES:  January  27.  1995. 
ADDRESSES:  I  or  further  information, 
contact  William  Molster.  Department  of 
Hou.sing  and  Urban  Development.  Room 
7254.  451  Seventh  Street  SVV. 
Washington.  DC  20410;  telephone  (202) 
708-1226:  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-25B5. 
(these  telephone  numbers  are  not  toll- 
tree),  or  (all  the  toll-free  Title  V 
information  line  at  1-800-927-7588 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12.  1988 
court  order  in  Nationn!  Coalition  for  tht 
Homeless  v.  Veterans  Administration. 
No.  8H-2503-OG  (D.D.C.).  HUD 
publishes  a  Notice,  on  a  weekly  ba.sis. 
identifying  unutilized,  underulilired. 
excess  and  .surplus  Federal  buildings 
and  real  prot>erty  thot  HUD  has 
reviewed  for  suitability  for  u.se  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

nated:  lanuary  20.  1<)^5. 
fncquie  M.  I.aiving. 

Dcptitv  A>!^isliint  Seirrtury- for  Ecoiutiitic 
Di'vtkipnii'ni. 

IIK  Dot.  05-.'li;ti  Filiul  l-2fi-<)"i:  8  4S.iir.i 
BILLING  CODE  4ItO-29-M 


[Docltet  No.  N -95-3862;  FR-.3846-N-021 

Notice  of  Funding  Availability  for 
Fiscal  Year  1995  for  Innovative  Proje 
jj    Funding  Under  the  Innovative 

Homeless  Initiatives  Demonstration 
Program;  Notice  of  Extension  of 
Deadline  for  Applications 

AGENCY:  Office  of  the  A.ssislant 
.Secretarv  for  Community  Planniiig  am 
l)<:veiopinent.  HI  ID. 


ACTION:  Notice  of  funding  availability 
(NOF.A);  Extension  of  deadline  for 
applications. 

SUMMARY:  On  January  25. 1995  (60  FR 
4996).  the  De<)artinent  published  in  the 
Federal  Register,  a  Notice  thai 
announced  the  availability  of  S25 
million  in  funds  for  applications  for 
Innovative  Project  Funding  under  the 
Innovative  Homeless  Initiatives 
Dtunonstration  Program.  These  funds 
will  be  awarded  competitively  for 
innovative  programs  designed  to 
provide  aggressive  outreach  to  homeless 
persons  living  on  the  streets  or  in  other 
plact!S  not  designed  for.  or  ordinarily 
u.s»!d  as.  regular  sleeping 
accommodations  for  human  beings; 
provide  intensive  needs  as.sessments; 
connect  the.se  people  with  existing 
community  resourt;es  when  available; 
an<l.  if  necessary,  provide  additional 
housing  and  services  for  them. 

For  reasons  set  forth  in  the  |aiuiary 
25.  1995  NOFA.  and  reiterated  in  this 
notice,  there  is  a  short  application 
period  for  this  funding.  The  January  25. 
1995  NOFA  provided  for  an  application 
deadline  of  February  6. 1995.  The 
Department,  however,  had  intended  to 
provide  for  an  application  deadline  of 
February  13.  1995.  Accordingly,  the 
purpose  of  this  notice  is  to  extend  the 
application  due  date  until  6  p.m.  local 
time  on  February  13.  1995.  (See  the 
•      January  25,  1995  published  NOFA  for 
all  additional  requirements.) 
DEADUNE  DATES:  All  upplications 
received  at  HUD  Headquarters,  Office  .of 
Community  Planning  and  Developmenl. 
at  the  address  shown  in  the 
"Addresses"  section  of  this  NOFA  by  6 
p.m.  lo<;al  time  on  February  13.  1995 
will  be  considered  for  hmding.  HUD 
wiil  treat  as  ineligible  for  consideration 
applications  that  are  re<;eived  after  the 
deadline.  However,  any  application 
received  at  that  address  within  24  hotirs 
otter  the  deadline  will  be  considered  for 
funding  if  the  applicant  can  show  tliere 
.     were  circumstances  beyond  its  co:itrol 
that  del.iyed  delivery  of  the  application. 
sin:b-  as  the  failure  of  a  delivery  service 
to  deliver  the  application  on  or  belore 
the  specitlod  date.  Applicalions  may  nnt 
hi'  sent  hv  facsimile  (FAX). 

The  Department  has  establi.shed  ii 
short  application  period  for  this  NOFA 
in  an  etfort  to  moke  fiindingq'iickly 
avoilabie  to  applicants  who  are  in  need 
'*      of  funding  to  a.ssist  homeless  persons, 
especially  during  this  time  when  harsh 
weather  conditions  necessitate  grealt-r 
and  more  immediate  as.sistance  to 
homeless  per.sons. 

ADDRESSES:  A  completed  application 
I       must  be  submitted  to  the  following 
addres,s:  Pio<.essingand  Control  Unit. 
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Room  7255,  Office  of  Community 
Planning  and  Development.  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street  SW.,  Washington. 
DC  20410,  Attention:  Homeless 
Innovative  Funding. 

One  copy  of  the  application  must  also 
be  sent  to  the  HUD  Field  Office  serving 
the  area  in  which  the  applicant's  project 
is  located.  A  list  of  Field  Offices  appears 
in  Appendix  C  to  the  NOFA,  which  was 
published  on  January  25,  1995.  The 
Field  Office  copy  must  be  received  by 
the  application  deadline  as  well,  but  a 
determination  that  an  application  was 
received  on  time  will  be  made  solely  on 
receipt  of  the  application  at  the  Office 
of  Community  Planning  and 
Development  in  Headquarters, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
HUD  Field  Office  for  the  area  in  which 
the  proposed  project  is  located. 
Telephone  numbers  are  included  in  the 
list  of  Field  Offices  set  forth  in 
Appendix  C  to  the  NOFA.  published  on 
January  25.  1995. 

SUPPLEMENTARY  INFORMATION: 
Accordingly,  the  deadline  date  for 
receipt  of  applications  for  the  Notice  of 
Funding  Availability  for  Fiscal  Year 
1995  for  Innovative  Project  Funding 
under  the  Innovative  Homeless 
Initiatives  Demonstration  Program 
(NOFA),  published  in  the  Federal 
Register  on  January  25,  1995  (60  FR 
4996),  is  extended  to  February  13.  1995. 

Dated:  Janu3r>' 25.  19!).=>. 
Jacquie  M.  Lading, 

Dspiity  Assistant  Secretary  for  Economic 
Development. 

jFR  Doc.  95-2220  FilH  1-J5 -9.i:  I:2K  pni] 

BILLING  CODE  4210-2»-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  ar.d  Wildlife  Service 

Notice  of  Availability  of  Draft 
Consrrv'r.'Jon  Agreemfent  for  the  Virgin 
Splnec-.ice  for  Review  and  Comment 

AGENCY:  U.S.  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability. 


SUMMARY:  The  Fi^h  and  Wildlife  Service 
(Service)  announces  the  availability  for 
public  review  of  a  Draft  Con.servation 
Agreeme;it  for  the  Virgin  spinedace 
[Lepidumeda  mollispinis  moliispinis]. 
This  species  is  proposed  for  Federal 
listing  as  threatened  pursuant  to  the 
Endangered  Species  Act  (Act)  of  1973. 
as  amended.  The  Conservation 
Agreement  was  developed  by  the  Utah 
Department  of  Natural  Resources,  with 


participation  from  the  following 
parties— Bureau  of  Land  Management, 
National  Park  Service,  Nevada 
Department  of  Conservation  and  Natural 
Resources,  Arizona  Game  and  Fish 
Department,  Washington  County  Water 
Conservancy  District,  and  the  Service. 
The  agreement  focuses  on  reducing  and 
eliminating  significant  threats  and 
enhancing  and/or  stabilizing  specific 
reaches  of  occupied  and  unoccupied 
historical  habitat  of  the  Virgin 
spinedace.  The  Service  solicits  review 
and  comment  from  the  public  on  this 
draft  agreement. 
DATES:  Comments  on  the  Draft 
Conservation  Agreement  mu.st  be 
received  on  or  before  March  28,  1995  to 
be  considered  by  the  Service  during 
preparation  of  the  final  conservation 
agreement  and  prior  to  the  Service's 
determination  whether  it  will  be  a 
signatory  party  to  the  agreement. 
ADDRESSES:  Persons  wishing  to  review 
the  Draft  Conservation  Agreement  may 
obtain  a  copy  by  contacting  the  Field  " 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  145  East  1300  South.  Suite  404. 
Salt  Lake  City,  Utah  84115.  Written 
comments  and  materials  regarding  the 
Draft  Conservation  Agreement  should 
also  be  directed  to  the  same  address. 
Comments  and  materials  received  will 
be  available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roberts  D.  Williams,  Assistant  Field 
Supervisor  (.see  ADDRESSES  .section) 
(telephone  801/521-5001). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Virgin  spinednc;e  is  a  small 
minnow  endemic  to  the  Virgin  River 
drainage  basin  in  southwestern  Utah, 
northwestern  Arizona,  and  soulheastern 
Nevada.  Over  the  last  50  y«;ars.  the  range 
of  the  species  has  declined  by 
approximately  37-40  percent  due  to 
liuman  impacts  such  as  wa!..-j 
development  projects,  ogricuiture, 
mining,  urbanization,  and  introdui;tio:i 
of  nonacf ive  fishes.  The  Virgin 
s{,'inedace  was  proposed  for  listing  as  a 
threatened  species  on  Mav  18.  1994  (59 
FR  25875).  In  May  1994  the  Utah 
Department  of  Natural  Resources 
initiated  development  of  a  Conservation 
Agreement,  working  cooperatively  w  ith 
other  agencies,  in  an  effort  to  reduce  the 
threats  affecting  the  Virgin  spinedace. 

The  Conservation  Agreement  outlines 
five  general  management  actions  and 
four  general  administrative  actions 
required  to  meet  the  objectives  of  the 
agreement.  The.se  actions  in«;lude 


reestablishing  and  maintaining  required 
flows,  enhancing  and  maintaining 
habitat,  selectively  controlling 
nonnative  fish,  maintaining  genetic 
viability,  monitoring  populations  and 
habitat,  coordinating  conservation 
activities,  implementing  the 
conservation  schedule,  funding 
conservation  actions,  and  assessing 
conservation  progress. 

Public  Comments  Solicited 

The  Service  will  use  information 
received  in  its  determination  as  to 
whether  it  should  be  a  signatory  party 
to  the  agreement.  Comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  anv 
other  interested  party  concerning  this 
draft  document  are  hereby  solicited.  All 
comments  and  materials  received  will 
be  considered  prior  to  the  approval  of 
any  final  document. 

Author 

The  primary  author  of  this  notice  is 
Janet  Mizzi  (see  ADDRESSES  section) 
(telephone  801/524-5001). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq).  the 
Fish  and  Wildlife  Act  of  1956,  the  Fish 
and  Wildlife  Service  Coordination  Act 
of  1964,  and  the  National  Memorandum 
of  Understanding  (94(S.MU-05a)). 

Diitmi:  Januarv'  23.  199.S. 
Ralph  O.  Morgenweck. 
ne<;,ional  Dirfclor. 

IFR  Doc.  95-2030  Filed  1-:'(>-95;  8:4.S  .,n>| 
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IKTEHSTATE  COMMERCE 
COMMISSION 

Notice  of  Intent  to  Engage  in 
Compensated  Intercorporate  Hauling 
Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  cr  use 
compensated  inlercorporate  hauling 
operations  as  authorized  in  49  MSC. 
li)524(b). 

1.  Parent  co.'-pdration  and  addrtrs  of 
principal  office:  American  Brands.  Iik  . 
1700  East  Putnam  Avenue.  Old 
G.'eenwich.  Connecticut  06370-081 1. 

2.  U'hoUy-cwned  subsidiaries  whii  h 
will  participate  in  the  operations,  and 
State(s)  of  incorporation: 

(I)  ACCO  World  Corporation— Delaware 
(1!)  Polyblend  Corporation— Illinois 
(III)  Vogel  Peterson  Furniture 
Company — Delaware 
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(IV)  ACCO  USA.  Inc— Delaware 

(V)  Day-Timers.  Inc.— Delaware 

(V!)  Sax  Arts  and  Crafts,  Inc.— Delaware 

(VII)  Kensington  Microware  Limited — 
Delaware 

(VIII)  MasterBrand  Industries.  Inc — 
Delaware 

(IX)  Moen  Incorporated— Delaware 

(X)  21st  Cenliir)'  Companies.  Inc. — 
Delaware 

Vemon  A.  Williams. 

Setrrtary. 

|FK  Do»-_  95-2067  FiJ«l  l-2&-«5:  8;45  am) 

B<t.UMG  COOE  703S-01-M 


[Docket  No.  AB-55  (Sub-No.  495X)J 

CSX  Transportation,  Inc.— 
Abandonment  and  Discontinuance 
Exemption — in  Lawrence  County,  IN 

CSX  Transportation.  Inc.  (CSXT)  filed 
a  notice  ot  exemption  under  49  CFR 
1152  Subpart  F— Exempt 
Abandonments  to  abandon  its  6.7-mile 
line  of  railroad  extending  between 
milepost  Q-245.0,  at  Bedford,  and 
niileposf  Q-251.7.  near  Mitchell,  in 
Lawremce  County.  IN.  A  notice  of 
exemption  was  served  and  published  in 
the  Federal  Register  on  Ck:tol)er  .5.  1994 
(59  FR  50771). 

CSXT  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  CSXT 
overhead  traffic  on  the  line;  (.3)  no 
formal  complaint  filed  by  a  user  of  rail 
ser\ifx'  on  the  line  (or  by  a  state  or  loc:al 
government  entity  adino  on  behalf  of 
such  user)  regarding  cessation  of  ser\'ice 
over  the  line  either  is  pending  w  1th  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  t:omplainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports).  49 
CFR  1105.8  (hi.storic  report).  49  CIFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
govHrnmental  agencies)  have  been  met. 

'i"i;p  Brotherhood  of  Locomotive 
Enj^ineers  filed  a  request  to  revoke 
CSXT's  exemption  on  November  28. 
1994.  alleging  that  the  notice  contained 
fiii.se  or  misleading  information.  CSXT's 
verified  notice  of  exemption  was 
properly  filed.  However,  the  notice 
served  and  published  on  October  5. 
1994,  contained  a  ministerial  error  aiul 
is  amended  by  this  new  notice  and 
Federal  Register  pubIii;ation. 

Because  of  trackage  rights  held  by  Soo 
Line  Railroad  Company's  (SLR).  CSXT 
may  only  discontinue  service  at  this 
time.  The  effe<;tiveness  of  this  notice  as 
to  the  abandonment  will  be  contingent 
upon:  (1)  Slip's  obtaining  Commission 


approval  or  exemption  to  discontinue 
its  trackage  rights;  and  (2)  CSXT 
informing  any  party  requesting  public 
use  or  trail  use  if  and  when  such 
trackage  rights  are  discontinued.  See 
Missouri  Pac.  R.  Co.— Aban.— Osage  & 
Morris  Count.  KS.  9  l.CC.2d  1228 
(1993).  Requests  for  public  use  or  trail 
use  conditions  will  not  be  acted  upon 
until  SLR  has  relinquished  its  trackage 
rights. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protec;ted  under  Oregon  Short  Line  H. 
Co. — Abandonment — Gosben.  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affet;ted 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger.  500  Water  St..  1150. 
lacksonville.  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  at  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  issued  an  environmental 
assessment  (EA)  on  by  October  13.  1994 
finding  that  abandonment  of  the  line 
will  not  significantly  affect  the  quality 
of  the  human  envirornnent.  Interested 
persons  may  obtain  a  copy  of  the  EA  by 
writing  to  SEA  (Room  3219.  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaino  Kaiser. 
Chief  of  SEA,  at  (202)  927-6248. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/ rail  banking 
conditions  will  be  impo.sed.  where 
appropriate,  in  a  subsequent  decision. 

D»-cided;  )aiiuar>-  23. 1995. 

By  the  Commission.  David  M.  K(>ii.M:hnik. 
Dinxtiir.  Office  of  Proceedings 
Vemon  A.  Williams, 
Sccn'tary. 
IFk  Doc  95-2068  Filed  l-2b-95;  8:45  «ml 

BiLUNC  CO0€  7035-Ol-P 


DEPARTMENT  OF  JUSTICE 

(AAG/A  Ordsf  No.  96-94] 

Privacy  Act  of  1974  as  Amended  by  the 
Computer  MBtching  and  Privacy 
Protection  Act  of  1988 

This  notice  is  published  in  the 
Federal  Register  in  accyrdance  with  the 
requirements  of  the  Privacy  Aci.  as 
amended  by  the  Computer  Matching 


and  Privacy  Protection  Act  of  1988 
(CMPPAH5  U.S.C.  552a(e)(12).  The 
Immigration  and  Naturalization  Service 
(INS).  Department  of  Justice  (the  source 
agency),  is  participating  in  computer 
mptching  programs  with  the  District  of 
Columbia  and  agencies  of  five  states  (all 
designated  as  ret;ip!ent  agencies).  These 
mattihing  activities  will  permit  the 
recipient  agencies  to  contirm  the 
immigration  status  of  alien  applicants 
for,  or  ret:ipienls  of.  Federal  benefits 
assi-stance  under  the  "Systematic  Alien 
Verification  for  Entitlements  (SAVE)" 
program  as  required  by  the  Immigration 
Reform  and  Control  Act  (IRCA)  of  1986 
(Pub.  L.  99-603).  Specifically,  the 
matching  activities  will  permit  the 
following  eligibility  determinations: 

( 1 )  The  Di.strict  of  Columbia 
Department  of  Employinent  Services; 
the  New  York  Department  of  Labor;  and 
the  Texas  Employment  Commission  will 
be  able  to  determine  eligibility  status  for 
unemployment  <x»mpensation. 

(2)  The  California  State  Department  of 
Social  Services  will  be  able  to  determine 
eligibility  status  for  the  Aid  to  Families 
with  Dependent  Children  (AFDC:) 
Program,  and  the  Food  Stamps  I*rogram. 

(3)  The  Colorado  Department  of  Sot;ial 
Services  will  l»e  able  to  determine  the 
eligibility  status  lor  the  Medicaid 
Program,  the  AP'DC  Program,  and  the 
Food  Stamps  Program. 

(4)  The  New  Jersey  Department  of 
Labor  will  be  able  to  determine 
eligibility  statiis  for  unemplopnent 
compensation. 

(5)  The  California  State  Department  of 
Health  Services  will  be  able  to 
determine  eligibility  status  for  the 
Medicaid  Program. 

Se<;tion  121(c)  of  IRCA  amends 
section  1137  of  the  Social  Security  Act 
and  requires  agencies  whicli  administer 
the  Federal  benefit  programs  designated 
within  IRCA  to  use  the  INS  verification 
system  to  determine  eligibility. 
Accordingly,  through  the  use  of  user 
identification  codes  and  passwords, 
authorized  persons  from  these  agencies 
mav  ele<:tronically  access  the  dntii  base 
of  an  INS  sy.stem  of  records  enii'ied 
'Alien  Status  Verification  Index, 
Iustice/INS-009."  From  its  automated 
records  system,  any  agency  (named 
above)  participating  in  these  matching 
programs  may  enter  electronically  into 
the  INS  data  base  the  alien  registration 
numlK^r  of  the  applicant  or  recipient. 
This  action  will  initiate  a  search  of  the 
I.NS  data  base  for  a  corresponding  aiii'ii 
rt^gistration  number.  Whe-'e  such 
number  is  located,  the  agency  will 
rtneive  electronically  from  the  INS  data 
base  the  following  data  upon  which  to 
determine  eligibility:  Alien  registration 
numlHT;  la.st  n.^me,  first  name;  date  of 
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birth;  country  of  birth:  social  security 
number  (if  available);  date  of  entry: 
immigration  status  data:  and 
employment  eligibility  data.  In 
accordance  with  5  U.S.C.  552a(p),  such 
agencies  will  provide  the  alien 
applicant  with  30  days  notice  and  an 
opportunity  to  contest  any  adverse 
finding  before  final  action  is  taken 
against  that  alien  because  of  ineligible 
immigration  status  as  established 
through  the  computer  match. 

The  original  effective  date  of  the 
matching  programs  was  January  29, 
1990,  for  which  notice  was  published  in 
the  Federal  Register  on  December  28, 
1989  (54  FR  53382).  The  programs  have 
continued  to  date  under  the  authority  of 
a  series  of  new  approvals  as  required  by 
the  CMPPA.  The  CMPPA  provides  that 
based  upon  approval  by  agency  Data 
Integrity  Boards  of  a  new  computer 
matching  agreement,  computer 
matching  activities  may  be  conducted 
for  18  months  and,  contingent  upon 
specific  conditions,  may  be  similarly 
extended  by  the  Board  for  an  additional 
year  without  the  necessity  of  a  new 
agreement.  The  most  recent  one-year 
extension  for  those  programs  listed  in 
items  (1)  through  (3)  above  will  expire 
on  February  3,  1995,  and  those  listed  in 
items  (4)  and  (5)  above  will  expire  on 
February  6,  1995.  Therefore,  the 
Department's  Data  Integrity  Board  has 
approved  new  agreements  to  permit  the 
continuation  of  the  above-named 
computer  matching  programs  for 
another  18-month  period  from  the 
effective  date  (described  below). 

Matching  activities  under  the  new 
agreements  will  be  effective  (1)  30  days 
after  publication  of  a  computer 
matching  notice  in  the  Federal  Register, 
or  (2)  40  days  after  a  report  concerning 
the  computer  matching  programs  has 
been  transmitted  to  the  Office  of 
Management  and  Budget  and 
transmitted  to  Congress  along  wiih  a 
copy  of  the  agreements,  whichever  is 
later.  The  agreements  (and  matching 
activities)  will  continue  for  18  months 
from  the  effective  date — unless  within  3 
months  prior  to  the  expiration  of  the 
agreement,  the  Data  Integrity  Board 
approves  a  one-year  extension  pursuant 
to  5  U.S.C.  552a(o)(2)(D). 

In  accordance  with  5  U.S.C. 
552a(o)(2)(A)  and  (r),  the  required  report 
has  been  provided  to  the  Office  of 
Management  and  Budget,  and  to  the 
Congress  together  with  a  copy  of  the 
agreements. 

Inquiries  may  be  addressed  to  Patricia 
E.  Neely,  Staff  Assistant,  Systems  Policy 
Staff,  Justice  Management  Division, 
Department  of  Justice.  Washington,  DC 
20530  (Room  850.  WCTR  Bldg). 


Datod:  laniiary  18,  1995. 
Stephen  R.  Colgate, 

Assistant  Aftorney  Genenilfnr 

Administration. 

IFR  Di)c,  95-2025  Filed  1-26-95;  8:45  am| 
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Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP(OJJDP)No.  1041] 

Meeting  of  the  Coordinating  Council 
on  Juvenile  Justice  and  Delinquency 
Prevention 

AGENCY:  U.S.  Department  of  Justice, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 

ACTION:  Notice  of  meeting. 


SUPPLEMENTARY  INFORMATION:  A  meeting 
of  the  Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention  will 
take  place  in  the  District  of  Columbia, 
beginning  at  1:00  p.m.  on  Wednesday, 
February  8,  1995,  and  ending  at  4:00 
p.m.  on  February  8. 1995.  This  advisory 
committee,  chartered  as  the 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention, 
will  meet  at  the  United  States 
Department  of  Ju.stice.  located  at  10th 
and  Constitution  Avenue.  N.W., 
Conference  Room  5111,  Washington, 
D.C.  20530.  The  Coordinating  Council, 
established  pursuant  to  section  3(2)(A) 
of  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.  2),  will  meet  to  carry  out 
its  advisory  functions  under  section  206 
of  the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended. 
This  meeting  will  be  open  to  the  public. 
The  public  is  advised  that  it  must  enter 
the  building  via  the  Constitution 
Avenue  Visitors'  Center.  For  security 
reasons,  members  of  the  public  who  are 
attending  the  meeting  must  contact  the 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP)  by 
close  of  business  February  1,  1995.  The 
point  of  contact  at  OJJDP  is  Lutricia  Key 
who  can  be  reached  at  (202)  307-5911. 
The  public  is  further  advised  that  a 
pictured  identification  is  required  to 
enter  the  building. 
Shay  Bilchik, 

Administrator.  Office  of  Juvenile  Justice  and 

Delinquency  Prevention. 

IFR  Doc.  95-2085  Filed  1-26-95:  8:45  am) 

BILUNG  CODE  4410-18-^ 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
ft-inge  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  de<;isions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretarv 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931. 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  proje(  ts 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delav 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  indu.stry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
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ill  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
wTiting  to  the  U.S.  Department  of  Labor. 
Employment  Standards  .Admini.-^tration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  NW..  Room  S-3014, 
Washington.  DC  20210. 

Modification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parenteses  following  the  de<;isions 
being  modified. 


Voliiina  1 

Volume  II 

Nrnw 

Voluitir-  III 

None 

Volume  IV 

Nont; 

X'niiime  V 

None 

Volume  VI 

None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  Related 
Acts,  including  those  noted  above,  may 
be  found  in  the  Government  Printing 
Office  (GPO)  document  entitled 


"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts".  This  publication  is  available  at 
each  of  the  50  Regional  Government 
Depository  Libraries  and  many  of  the 
1.400  Government  Depository  Libraries 
across  the  county.  Subscriptions  may  be 
purt:hased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202) 
783-3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February  whi-  h  included  all  current 
general  wage  determinations  for  the 
Stales  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weeekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  20th  day  of 
|i(nuar>-  1995. 
Alan  L.  Moss. 

Director.  Division  of  Wage  Detenuinution 
IFK  IX)C.  95-t875  Filed  l-26-')5;  8:45  anil 
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Employment  and  Training 
Administration 

[TA-W-30.M9] 

DG&E/Slocum  Limited  Partnership; 
Slocum,  TX  and  TA-W-30,339A  Dallas 
Gas  &  Electric,  Inc.  Dallas  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  actx)rdance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  Lssued  a 
Q^rtificalion  of  Eligibility  to  apply  for 
Worker  Adjustment  Assistance  on 
December  12.  1994.  applicable  to  all 
workers  of  the  subject  firm.  The 
certification  notice  will  soon  be 
published  in  the  Federal  Register. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
sales,  production  and  employment  data 
for  the  Dallas.  Texas  office  was  included 
with  the  initial  investigation; 
accordingly,  the  Dallas  office  met  all 
thret!  of  the  Worker  Group  Eligibility 
Requirements  of  the  Trade  Act  for 
certification. 

Therefore,  the  Department  is 
amending  the  certification  by  including 
the  Dallas,  Texas  location  of  Dallas  Gas 
&  Electric.  Inc. 

The  amended  notice  applicable  to 
TA-W-30.339  is  hereby  issued  as 
follows: 


Ail  workers  of  LKi&F.'Slocum  Lin>itt:fl 
I'artnei-sliip.  Slocum.  Tr.xas  and  tho  Du'ilas. 
Texas  Offlro  of  Dallas  Gas  &  Eiectri;;,  Ir.< .. 
engaged  in  emplojTnent  related  to  die 
proiiiiction  of  crude  oil  who  l>ecamc  totally 
tir  partially  s»!{>arated  from  fcmploynient  on  or 
Hfter  .September  6.  1993  are  eligible  to  apply 
for  adjustment  assistance  under  Sci.lion  221 
oftheTrade  Actof  1974. 

Sigiied  at  Washington.  DC.  this  i:ith  day 
of  January  1993. 
Victor  |.  Trunzo, 

Progaim  Manager.  Polkyand  neempiouiifnt 
Sen  ices.  Office  of  Trade  Adjustment 
Assistaiwe. 
|FK  Doc.  95-2030  Filed  l-Zb-Qh.RA'r,  ,iriil 

BU.UNG  COOE  4S10-3O-M 


[TA-W-30,332] 

Intera  Information  Technologies,  Inc., 
Denver,  CO;  Notice  of  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

On  November  15. 1994.  one  of  the 
petitioners  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Detemti nation  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
•Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  November 
4. 1994  and  published  in  the  Federal 
Register  on  November  16. 1994  (.".9  FR 
59252). 

New  findings  show  that  Intera 
performed  exploration  activities  and 
conducted  testings  at  the  well  site  for 
unaffiliated  firms  in  the  oil  industry. 

Conclusion 

.After  careful  review  of  the 
application.  I  conclude  that  the  (laim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  granted. 

Sisiied  at  Washington.  D.C..  this  13tl)  (l..y 
of  latuiary  1995. 
Victor  I.  Trunzo, 

Progrum  Manager.  Policy  and  neeniplaymeiit 
Seniles,  Office  of  Trade  Adjuatment 
Assistance. 
[FK  Doc.  9.5-2031  Filed  1-26-93.  843  .iiiil 

BILLING  COOE  4S10-^]0-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustntent  Assistance 

Petitions  have  \xen  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  ot  Trade 
Adju.stnient  As.sistance.  Employment 
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and  Training  Administration,  has 
instituted  investigations  pursuant  lo 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
tlie  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  U, 
Chapter  2,  of  the  Act.  The  investigations 
Vvill  further  relate,  as  appropriate-,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  6,  1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  6, 1995. 

Appendix 


The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
.Assistance.  Employment  and  Training 
.Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W.. 
Washington.  DC.  20210. 

Signed  at  Washington,  D.C  this  Jrdday  of 
January,  1995. 

Victor  |.  Truiuo, 

Program  Manager,  Policy  and  Rremplniviert 
Services,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (union/workers/firm) 


Kane  Industries  (Co) 


Bravo  Fashions,  Inc  (ILGWU)  ... 
T.A.B.C  Prince  Gardner  (Wkrs) 

Yocon  Knitting  (ACTWU)  

Colonial  Shoe,  Inc  (Wkrs) 

Colonial  Shoe,  Inc  (Wkrs) 

Shaw  Pipe,  Inc  (Wkrs)  

Electra  Sound,  Inc  (Wkrs) 


lA'ARNACO.  Inc  (Wkrs)  

Woodward  Governor  Co-Stevens 
I    Point  (Co). 

TRW  Transportatk)n  (Wkrs)  

E.L.  Heacock  Co.,  Inc  (Wkrs)  

Marilene  Fashk>ns,  Inc  (ILGWU)  .... 

KrtJital  Science  Corp.  (Wkr)  
lascom,  Inc  (IBT)  

A-Tek  (Co) 

New  Dimensions  Ltd/Rosecraft 
j    (Wkrs). 

Artex  Manufacturing  Co.,  Inc  (Wkrs) 
Artex  Manufacturing  Co.,  Inc  (Wkrs) 
Artex  Manufacturing  Co.,  Inc  (Wkrs) 


Location 


Morgantown,  KY 

Wilkes  Barre,  PA 

Searcy,  AR 

Stowe,  PA 

Littlestown,  PA  .... 

Salunga.  PA 

Highspire,  PA 

Parma,  OH 


Date  re- 
ceived 


Long  Island  City,  NY 
Stevens  Point,  Wl  


San  Dimas,  CA  . 
Gtoversvllle,  NY 
Jersey  City,  NJ  . 

Pomona,  CA  

Anchorage,  AK  .. 

Brainerd,  MN 

Providence,  Rl  .. 


Abilene.  KB 

Overland  Park,  KS 
Boonville,  MO  


1 


01/03/95 

01/03/95 
01/03/95 
01/03/95 
01/03/95 
01/03/95 
01/03/95 
01/03/95 

01/03/95 
01/03/95 

01/03/95 
01/03/95 
01/03/95 
01/03/95 
01/03/95 
01/03/95 
01/03/95 

01/03/95 
01/03/95 
01/03/95 


Date  of 
petition 


12/21/94 

12/22/94 
12/14/95 
12/22794 
12/20/94 
12/20/94 
01/03/95 
12/20/94 

12y23/94 

12/22/94 

12/21/94 
12/20/94 
12/16/94 
12/20/94 
11/17/94 
12/21/94 
12/21/94 

12/20/94 
12/20/94 
12/20/94 


Petition 
No. 


30,611 

30,612 
30,613 
30,614 
30.615 
30,616 
30,617 
30,618 

30.619 
30,620 

30.621 
30,622 
30.623 
30.624 
30.625 
30.626 
30.627 

30,628 
30,629 
30.630 


Articles  produced 


Men's  Fonnal  Wear  and  Tailored 
Coats. 

Ladies'  suits. 

Leather  Billfolds. 

T-Shtrts  and  Turtlenecks. 

Shoes.  Dress,  Work.  Casual. 

Shoes.  Dress,  Work.  Casual. 

Small  Steel  Pipes. 

AutorTK>bile  Engine  Control  Mod- 
ules. 

Neckties. 

Fuel  Control  Parts— Aircraft  En- 
gines. 

Safety  Airtags  Sensors. 

Leather  Goods. 

Ladies'  Coats  and  Suits. 

Cameras— Space  Station 

Telecommunications. 

Video  Cassette  Sut>-Assembiies. 

Costume  Jewelry. 

Athletic  Wear. 
Athletic  Wear. 
Athletic  Wear. 


■R  Doc.  95-2032  Filed  1-26-95;  8:35  am) 

If  LING  COOE  4Sia-30-M 


(TA-W-aCISOJ 

Magnetek,  Huntington,  IN;  Notice  of 
Revised  Determination  on 
consideration 

On  December  16,  1994.  the 
partment  issued  an  Affirmative 
termination  Regarding  Application 
r  Recon.<»ideration  for  workers  and 
former  workers  of  the  subject  firm.  The 
notice  was  published  in  the  Federal 
Register  on  December  30, 1994  (59  FR 
f  ?735). 

The  initial  investigation  findings 
show  that  the  workers  producing 
magnetic  components  met  all  the 
worker  group  eligibility  requirements 
for  certification  but  the  workers 
p  toducing  electronic  ballasts  did  not 
neet  criterion  3  (increased  imports)  of 


JMI 


the  worker  group  eligibility 
requirements. 

New  findings  on  reconsideration 
show  production  of  electronic  ballasts 
ceased  at  Huntington,  Indiana  in 
August,  1994  when  substantial  worker 
separations  occurred.  Other  findings  on 
reconsideration  show  increased 
corporate  imports  of  electronic  ballasts 
from  Mexico  in  1994. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  workers  and  former 
workers  of  MagneTek  in  Huntington, 
Indiana  were  adversely  affected  by 
increased  imports  of  articles  that  are 
like  or  directly  competitive  with 
magnetic  components  and  electronic 
ballasts  produced  at  the  subject  plant.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  revised 
determination  for  workers  of  MagneTek 
in  Huntington,  Indiana. 


"All  workers  ot  Magni'Tok  in  Huntington. 
Indiana  who  became  totally  or  parliallv 
separated  fnim  emplovment  on  or  after  July 
26.  1993  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  .Ai  t 
of  1974." 

Signed  at  Washington,  D.C.  this  11th  day 
of  January,  1995. 
Victor  J.  Tnuuo, 

Program  Director.  Policy  and  Reemploy  it\ent 
Sen  ices.  Office  of  Trade  A  djustment 
Assistance. 

jFR  D<h:.  95-2033  Filed  1-2R-95;  8:45  ami 

BILLING  COOE  451»-M-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secrefarj-  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  ofthe.se  petitions, 
the  Director  of  the  Office  of  Trade 
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Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  6,  1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  6. 1995. 


The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N\V., 
Washington,  DC  20210. 

Signed  at  Washington,  D.C.  this  9th  day  of 
January,  1995. 

Victor  J.  Tninzo. 

Program  Manager.  Policy  &■  Peemployment 
Sen'ices.  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (union/workers/firm) 

Location 

Date 
received 

Date  of 
petition 

Petition 
No. 

Articles  produced 

Melnor,  Irx:  (Co) 

Moonachie.  NJ 

Port  Arthur.  TX 

Kearny,  NJ  

Chicago,  IL 

Waynesboro,  VA  .... 

Camarillo,  CA 

Worthington,  PA 

Williston,  ND  

La  Porte,  TX 

Hood  River,  OR  

Edwardsville,  KS  .... 
Montgomeryvile,  PA 

01/09/95 
01/09/95 
01/09/95 
01/09/95 
01/09/95 
01/09/95 
01/09/95 
01/09/95 
01/09/95 
01/09/95 
01/09/95 
01/09/95 

12/21/94 
12/28/94 
12/21/94 
12/22/94 
12/21/94 
12/31/94 
11/17/94 
12/19/94 
12/30/94 
12/29/94 
12/19/94 
12/29/94 

30,631 
30,632 
30,633 
30,634 
30,635 
30,636 
30,637 
30.638 
30.639 
30.640 
30.641 
30.642 

Assembly  of  lawn  &  garden  products. 
Maintenance/service 

IRM  Co  (Wkrs) 

Karlshamns  USA.  Inc  (ICWU)  

Illinois  Masonic  Hospital  (Wkrs)  

Genicom  Corp  (Wkrs) 

Goebel  Miniatures  (Wkrs) 

Moonlight  Mushrooms.  Inc  (USWA)  

MPI  Warehouse  Speciality  Co  (Co)  

Exxon  Pipeline  Co  (Wkrs)  

Specialty  fat  to  food  industries. 

Food  service. 

Printers  and  relays. 

Collectible  figurines. 

Mushrooms. 

Warehouses  goods  for  oil  &  gas. 

Crude  oil 

Hanel  Lumber  Co  (Wkrs)  

Logs. 

Automotive  parts  &  accessories. 

Electronic  parts,  auto  parts. 

Champ  Serve  Line  (UAW) 

Maico  Microdot  (Wkrs)  .....'. 

|FR  Doc.  95-2036  Filed  1-26-95:  8:45  am) 

BILUNG  CODE  4910-40-M 


[TA-W-30,57q 

McKay  Drilling  Company  Aroura,  CO; 
Operating  at  Other  Sites  in  the 
Following  States:  TA-W-30,  578A 
North  Dakota  TA-W^O.  578B 
Wyoming;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  19, 1994  in 
response  to  a  worlcer  petition  which  was 
filed  on  December  1, 1994  on  behalf  of 
workers  at  Mckay  Drilling  Company, 
Incorporated,  Aroura,  Colorado  (TA-W- 
30,578)  and  operating  out  of  the 
following  states:  North  Dakota  (TA-VV- 
30,578A)  ajtd  Wyoming  (TA-W- 
30.578B). 

All  workers  were  separated  from  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  Section  223  of 
the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 
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Signed  in  Washington,  DC  this  13th  day  of 
January  1995. 
Victor  J.  Tninzo. 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  95-2034  Filed  1-26-95;  8:45  am) 

BILLING  CODE  4510-30-M 

rTA-W-aO.aiO  Syracuse,  New  York] 
[TA-W-30,310A  All  Other  Sites  in  New  York] 

Niagara  Mohawk  Power  Corp.; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
November  10. 1994,  applicable  to  all 
workers  of  the  subject  firm.  The 
certification  was  published  in  the 
Federal  Register  on  December  9, 1994 
(59  FR  63823). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
occurred  at  other  locations  in  the  state. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  the  correct  worker  group. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Niagara  Mohawk  Power  Corporation 


who  were  adversely  affected  by 
increased  imports  of  electricity. 

The  amended  notice  applicable  to 
TA-W-30.310  is  hereby  issued  as 
follows: 

"All  workers  of  Niagara  Mohawk  Power 
Corporation  Syracuse,  New  York  and  at  other 
locations  in  the  state  of  New  York  who 
became  totally  or  partially  separated  from 
emplovTnent  on  or  After  August  29, 1993  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington.  DC.  this  11th  Day  of 
January.  1995. 
Victoria  J.  Tninzo, 

Progam  Manager.  Policy  and*Beemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
|FR  Doc.  95-2037  Filed  1-26-95:  8:45  am] 

BILLING  CODE  4610-30-M 


[TA-W-30,362] 

Phillips-Van  Heusen  Warehouse  & 
Distribution  Center,  West  Hazleton, 
PA;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Phillips- Van  Heusen  Warehouse  & 
Distribution  Center,  West  Hazleton. 
Pennsylvania.  The  review  indicated  that 
the  application  contained  no  new 
substantial  information  which  would 


bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
tihe  application  was  issued. 

'•A-VV-30,362:  Phi  Hips- Van  Heusen 
1    Warehouse  &  Distribution  Center.  West 

Hazleton,  PA  (January  12, 1995) 
Signed  at  Washington,  D.C.  this  18th  day 

(if  Januarv".  1995. 

Victor  J.  Tnuizo, 

Program  Manager,  Policy  &  I1eemplo\ment 

Sen  ices.  Office  of  Trade  Adjustment 

Assistance. 

(FK  Doc.  95-2038  Filed  1-26-95:  8:45  am| 

BILUNG  CODE  4510-3<M« 


[TA-W-30,49a] 

Texaco  Exploration  and  Production, 
Incorporated  Denver  Division,  Denver, 
CO;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  14, 1994  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  and  former 
workers  at  the  Denver  Division  of 
Texaco  Exploration  and  Production, 
Incorporated,  Denver,  Colorado  (TA-W- 
30,493). 

The  company  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
hps  been  terminated. 

Signed  at  Washington,  DC.  this  12th  day 
o/ January  1995. 
Victor  J.  Tninzo. 

Program  Manager.  Policy  and  Peemplo\-ment 
Services,  Office  of  Trade  Adjustment 
Afsistance. 

IFR  Doc.  95-2039  Filed  1-26-95;  8:45  am] 

BILUNG  CODE  4510-30-M 


NUCLEAR  REGULATORY 
COMMISSION 

U.S.  Enrichment  Corporation's 
Gaseous  Diffusion  Plants 
Establishment  of  Local  Public 
Document  Rooms 

;The  Nuclear  Regulatory  Commission 
(NRC)  has  established  a  local  public 
document  room  (LPDR)  for  each  of  the 
UJS.  Enrichment  Corporation's  (USEC) 
Paducah  and  Portsmouth  gaseous 
dijlTusion  plants  located  in  Paducah, 
Kentucky,  and  Fiketon,  Ohio, 
respectively. 

Members  of  the  public  may  now 
inkpect  and  copy  documents  and 
ccHTespondence  related  to  the  Paducah 
and  Portsmouth  Plants  at  the  following 
locations: 

1  USEC  Paducah  Plant:  Paducah 
Public  Library,  555  Washington  Street, 


Paducah.  Kentucky  42003.  Hours  of 
operation:  Monday  through  Thursday 
9:00  a.m.  to  9:00  p.m.;  Friday  and 
Saturday  9:00  a.m.  to  6:00  p.m.;  and 
Sunday  1:00  p.m.  to  6:00  p.m.  Contact: 
Ms.  Marie  Liang,  Assistant  Director, 
telephone  number  (502)  442-2510. 

2.  USEC  Portsmouth  Plant: 
Portsmouth  Public  Library,  1220  Gallia 
Street,  Portsmouth,  Ohio  45662.  Hours 
of  operation:  Monday  through  Friday 
9:00  a.m.  to  8:00  p.m.;  Saturday  9:00 
a.m.  to  5:30  p.m.;  and  Sunday  1:00  p.m. 
to  5:00  p.m.  Contact:  Mr.  Charles  T. 
Cook,  Director,  telephone  number  (614) 
354-5688. 

Interested  parties  may  visit  or  contact 
either  of  the  LPDRs  directly  or  may 
address  their  requests  for  records  to  the 
NRC's  Public  Document  Room,  2120  L 
Street  NW.,  Washington,  DC  20555,  or 
telephone  (202)  634-3273. 

Questions  concerning  the  NRC's  local 
public  document  room  program  or  the 
availability  of  documents  should  be 
addressed  to  Ms.  Jona  L.  Souder,  LPDR 
Program  Manager,  Freedom  of 
Information/Local  Public  Document 
Room  Branch,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555-" 
0001,  telephone  number  (301)  415- 
7170.  or  toll-free  1-800-638-8081. 

Dated  at  Rockville,  Marjland,  this  24th  day 
of  Januan,',  1995. 

For  the  Nuclear  Regulatory  Commission. 

Carlton  C.  Kammerer, 

Director,  Division  of  Freedom  of  Information 

and  Publications  Services,  Office  of 

Administration. 

[FR  Doc.  95-2078  Filed  1-26-95;  8:45  am] 

BILLING  CODE  7S9O-01-M 


[Docket  No.  50-382] 

Entergy  Operations,  Inc;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
38  issued  to  Entergy  Operations.  Inc. 
(the  licensee),  for  operation  of  the 
Wafc-rford  Steam  Electric  Station,  Unit 
3,  located  in  St.  Charles  Parish. 
Louisiana. 

The  proposed  amendment  would 
modify  the  technical  specifications 
(TSs)  by  adding  a  new  TS  3.0.5.  and  the 
associated  Bases.  The  new  TS  3.0.5  will 
allow  the  equipment  remo\-ed  from 
service  or  declared  inoperable  to 
comply  with  ACTIONS  to  be  returned  to 
ser%'ice  under  administrative  controls 


solely  to  perform  testing  required  to 
demonstrate  its  OPERABILITY  or  the 
OPER^^BILITY  of  other  equipment.  This 
proposed  change  is  based  on  the 
Combustion  Engineering  improved 
standard  TSs  approved  by  the  NRC. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibilitv  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involved  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

The  proposed  change  will  allow  an  or<lt>rlv 
return  to  scr\ice  of  inoperable  equipment. 
.Specification  3.0.5  will  permit  equipment 
removed  from  sen  ice  to  comply  with 
required  Actions  to  be  returned  to  service 
under  administrative  controls  to  verif\'  the 
operability  of  the  equipment  being  returned 
to  service  or  operability  of  other  equipment. 
The  ad.ministrative  controls  will  ensure  the 
time  involved  will  be  limited  to  only  the  timo 
required  to  demonstrate  the  comporient  or 
system  operability.  This  new  spec ifi (.at ion 
provides  an  acceptable  method  of 
demonstrating  the  operability  of  TS 
equipment  before  it  is  returned  to  scr\i(  »■  a:i<i 
allows  for  verif\ing other  TS  equipment  is 
operable.  Therefore,  the  proposed  c  hangc 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  anv  accident 
previously  evaluated. 

The  proposed  change  will  not  alter  the 
operation  of  the  plant  or  the  manner  in 
which  the  plant  is  operated.  The  equipment 
is  only  being  tfsted  in  its  design' 
configuration  or  being  returned  to  ';pr\  u  o  to 
allow  testing  of  another  component  or 
system.  Therefore,  the  pn)posed  change  will 
not  create  the  possibility  of  a  new  or  diffen-nt 
kind  of  accident  from  any  accident 
previoiislv  evaluated. 

The  proposed  Specification  will  oiijv  .iliuw 
the  return  to  service  of  equipment  fh.nt  is 
expected  to  fulfill  its  safety  fimttion.  The  usi- 
of  Specification  3.0.5  wilfbe  limited  to  the 
performance  of  testing  on  the  equipmein 
being  returned  to  service  or  on  other 
equipment  that  is  dependent  on  the 
equipment  being  returned  to  service.  The 
testing  is  liftiitcd  to  post  maintenance  testing 
and  tp.sting  to  prove  operability.  Therefore, 
the  proposed  change  will  not  involve  a 
signifirant  redurfion  in  a  margin  of  s.ifi  t\ 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North. 
11545  Rockville  Pike.  Rockville. 
Mar>'land,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street.  NW.. 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  27. 1995.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 


petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
University  of  New  Orleans  Library, 
Louisiana  Collection,  Lakefront,  New 
Orleans,  Louisiana  70122.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  inter\'ene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention  at 


the  hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  William 
D.  Beckner:  petitioner's  name  and 
telephone  nuniber,  date  petition  was 
mailed,  plant  name,  and  publication 
data  and  page  number  of  this  Federal 


Federal  Register  /  Vol.  60,  No.  18  /  Friday.  January  27,  1995  /  Notices 


5443 


Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  N.  S.  Reynolds,  Esq., 
Winston  &  Strawan,  1400  L  Street.  NW  . 
Washington  DC  20005-3502.  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  19,  1995, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  docimient  room  located  at 
the  University  of  New  Orleans  Library. 
Louisiana  Collection,  Lakefront,  New 
Orleans,  Louisiana  70122. 

Dated  at  Rockville,  Maryland,  this  2.3rd  day 
of  January  1995. 

For  the  Nuclear  Regulatory  Commission. 

Chandu  P.  Patgel, 

Project  Manager,  Project  Directorate  IV-I. 

Division  of  Reactor  Projects  Ill/IV.  Office  of 

Nuclear  Reactor  Regulation. 

(FR  Doc.  95-2079  Filed  1-26-95:  8:45  am] 

BILLING  CODE  7590-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35255;  File  No.  SR-DTC- 
94-17] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
a  Proposed  Rule  Change  Relating  to 
Participation  in  the  Lost  and  Stolen 
Securities  Program 

lanuary  20.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),>  notice  is  hereby  given  that  on 
December  13,  1994,  The  Depository 
Trust  Company  ('•DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
III  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DTC  proposes  to  participate  in  the 
Securities  and  Exchange  Commissions 
Lost  and  Stolen  Securities  Program  as  a 
direct  inquirer  on  behalf  of  DTC 
participants  that  use  DTC's  branch 
receive  service.^ 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commis.sion. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  has  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory-  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  allow  DTC  to  participate  in 
the  Lost  and  Stolen  Securities  Program 
as  a  direct  inquirer  on  behalf  of 
inquirers  using  DTC's  branch  receive 
service  (DTC  Inquirers).  When  an 
appropriate  securities  certificate  comes 
into  DTC's  possession.  DTC,  acting  on 
behalf  of  a  DTC  Inquirer,  will  make  an 
inquiry  to  the  Commission's  designee 
on  behalf  of  the  DTC  Inquirer  to 
determine  whether  the  certificate  was 
reported  lost,  missing,  counterfeit,  or 
stolen.  When  DTC  is  notified  that  the 
inquiry  matches  a  missing,  lost, 
counterfeit,  or  stolen  security  report. 
DTC  will  provide  the  DTC  Inquirer  with 
whatever  related  information  the 
Commission's  designee  provides  to 
DTC.  In  addition,  DTC  will  make,  as 
appropriate,  reports  to  the 
Commission's  designee  on  behalf  of 
DTC  Inquirers. 

Currently.  DTC  participates  in  the 
Lost  and  Stolen  Securities  Program  by 
making  inquiries  and  reports  on  its  own 
behalf.  The  Commission  contemplated 
that  the  Lo.st  and  Stolen  Securities 


'15lI.S.C§-8s(b)(l)(19Ha). 


•Tor  a  (cimpleie  dcscripiion  of  DTCs  branch 
rrcpive  program,  rpfer  to  .Securities  ExchanRP  Act 
Release  No.  34600  (.\ugust  25.  1994).  59  KK  45317 
(File  No.  SR-DTC-94-051  (order  approving  a 
propo.scd  rule  change  establishing  a  st-rvice  for  the 
routing  of  securities  ccrtifirates  .i.nd  related 
documentation  to  DTC). 


Program  would  allow  the  proposed 
structure  of  one  reporting  institution 
assuming  the  inquiry  responsibilitv  of 
othsr  reporting  institutions.^ 

DTC  proposes  to  maintain  and 
preserve  in  an  easily  accessible  piac:e  for 
a  minimum  of  three  years  copies  of  all 
Forms  X-17F-1A  filed  by  DTC  on 
behalf  of  DTC  Inquirers,  all  agreements 
with  DTC  Inquirers  regarding 
registration  or  other  aspects  of  the  Lost 
and  Stolen  Securities  Program,  and  all 
confirmations  and  other  information 
rfecfci\ed  from  the  Commission  or  its 
designee  as  a  result  of  inquir\'. 

Section  17A(b)(3)(A)  of  the  Act  •> 
requires  that  a  clearing  agency  be 
designed  to  facilitate  the  prompt  and 
accurate  clearance  and  settlement  of 
.securities  transactions.  DTC  believes 
that  allowing  it  to  act  as  Direct  Inquirer 
is  consistent  with  Section  17A(b)(3)(A) 
in  that  it  enables  DTC  to  use  its 
automated  systems  to  make 
communications  with  the  Commission's 
designee  faster  and  more  accurate  than 
such  communications  otherwise  might 
be  made.  Allowing  DTC  to  act  as  Dire< :t 
Inquirer  will  allow  participants  in  the 
branch  receive  program  that  may  not 
have  a  sufficient  volume  of  sec;urities 
transactions  to  otherwise  justify  the 
expense  of  participating  as  direct 
inquirers  to  participate  as  inquirers. 
Also,  according  to  DTC,  the  rule  change 
will  permit  the  Commission  to 
capitalize  on  the  natural  synergy  of 
allowing  DTC,  a  registered  clearing 
agency,  to  act  as  a  Direct  Inquirer  on 
behalf  of  participants  using  DTC's 
branch  receive  program.  These 
participants  are  by  virtue  of  their  status 
as  clearing  agency  participants 
automatically  "reporting  institutions" 
under  Rule  17f-(l)  of  the  Act »  and  thus 
are  required  to  register  with  the 
Commission's  designee  unless  an 
exemption  is  available. 

The  proposed  rule  change  will  allow 
DTC  to  assist  institutions  and  the  public 
in  tracking  and  deterring  trafficking  in 
lost,  stolen,  mi.ssing,  and  counterfeit 
securities  thereby  bolstering  the 
effectiveness  of  the  Lost  and  Stoit-n 
Securities  Program  and  reducing  the 
risk  of  financial  losses  that  otherwise 
might  occur.  This  promotes  effit  iencv  in 
the  clearance  and  settlement  of 
securities  transactions  and  is  (  oiisisti-nt 
with  Se»;tion  17A(b)(3)(A)  of  the  A.  t. 


"Ford  de!«iled  de.striplifin  of  the  lost  ar.d  Miui-r; 
.Sorurities  I'rogram.  refer  to  Securities  bxchange  A. 
Release  No.  13832  (.AugiisI  12,  1977).  42  FR  4  10J2 
(implementation  of  program  for  reporting  and 
inquiring  with  respect  to  mis.sing.  lo.st.  ioi,nw>.'ii>;! 
iir  stolen  securities). 

*  15  I  ..S.C.  §7flq-irb)(3)(A)  (19S8I. 

•I7(>R240.17f-l(a)(l'.»94;. 
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B.  Self-Regulatory- Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

C.  Self-Begulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

DTC  has  not  solicited  or  received 
comments  on  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)»  of  the  Act  and  pursuant 
to  Rule  19h-4(e)(4) '  promulgated 
thereunder  because  the  proposal 
constitutes  a  change  in  an  existing 
service  of  a  registered  clearing  agency 
that  does  not  adversely  affect  the 
safeguarding  of  securities  or  funds  in 
the  custody  or  control  of  the  clearing 
agency  or  for  which  it  is  responsible  and 
does  not  significantly  affect  the 
respet:tive  rights  or  obligations  of  the 
clearing  agency  or  persons  using  the 
service.  At  any  time  within  sixty  days 
of  the  filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  surii  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  Kutherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Ferson.s  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  end  E.\change 
Conmiission,  450  Fifth  Street  NW., 
Washington.  D.C.  20549.  Copies  of  tlio 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Co.mmission.  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  eny  person,  other  than 
those  that  may  t>e  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commi.ssion's  Public  Reference 
Section,  450  Fifth  Street  NW.. 
Washington,  D.C.  20549.  Copies  of  .such 
filing  will  also  be  available  for 


inspe<:tion  and  copying  at  the  principal 
office  of  DTC.  Ail  submissions  should 
refer  to  file  No.  SR-DTC-94-17  and 
should  be  submitted  by  February  17, 
1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  deU^gated 
authority." 
fonathan  C  Katz. 
Secretory. 

jFR  Doc.  95-2070  Filnd  1-26-Q5.  8:4'.  ami 
BILUMG  CODE  M10-01-M 


[Release  No.  34-35256;  File  No.  SR-MCC- 
94-16] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation;  Notice 
of  Filing  of  Proposed  Rule  Change 
Relating  to  Implementation  of  a  Three- 
Day  Settlement  Standard 

)anuiir>'  20.  1995. 

Pursuant  to  Section  19(b)(1)  of  the. 
Sef.urities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  28.  1994.  the  Midwest 
Clearing^Corporation  ("MCC")  filed 
with  the  Securities  and  Exchange* 
Commission  ("Commission")  a 
proposed  rule  change  as  described  in 
Items  1. 11.  and  III  below,  whicli  items 
have  been  prepared  primarily  by  MCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

MCC  proposed  to  modify  its  rules  to 
implement  a  three  business  day 
settlement  standard  for  securities 
transactions. 

II.  Self-Regulalory  Organization'.* 
Statement  of  the  Purpo.se  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  v-itli  tlu'Conmiiss'oii. 
MCC  iiu.luded  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  rocoived  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  exauiiiiLd  at  the  places  spet;iried 
in  Item  IV  beiow.  MCC  has  pre[)ared 
suniinaries.  set  forth  in  .sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  .statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rult; 
Change 

On  Octol)er  6, 1993.  the  Commission 
adopted  Rule  15c6-l  imder  the  Act 
which  establishes  three  business  days 
after  the  trade  date  ("T+3")  instead  of 
five  business  days  ("T+5")  as  the 
standard  settlement  cycle  for  most 
securities  transactions.^  The  rule  will 
become  effective  June  7, 1995.^ 

The  proposed  rule  change  will  amend 
Interpretations  and  Policies  .01  of  Rule 
2  of  Article  II  of  MCC's  rules  to  shorten 
the  time  frame  in  which  contract  data  of 
comparison  data  must  be  submitted  to 
MCC  to  en.sure  that  MCC  has  sufficient 
time  to  review  such  c:ontracts  and 
receive  the  necessary  protection  to 
guarantee  the  performance  of  such 
contract  to  the  contra-broker  in  a  T+TJ 
environment.  Under  such 
interpretations,  MCC  reserves  tlie  right 
to  cause  such  contract  to  be  settled 
under  the  trade-by-trade  system  or  to 
reverse  the  trade  in  the  continuous  net 
settlement  system  (1)  if  a  regular  way 
contract  is  not  recorded  by  MCC  in  a 
participant's  account  until  T+4.  (2)  if  a 
regular  way  contract  is  not  submitted  by 
another  clearing  corporation  for 
recordation  in  a  participant's  account 
until  T+4,  or  (3)  if  the  contract  is  to  be 
settled  through  the  participant's  account 
at  another  clearing  corporation  and  the 
contract  is  not  recorded  until  T+3.  The 
propo.sed  rule  change  will  shorten  each 
time  frames  by  two  days. 

The  proposed  ride  change  also  will 
amend  Article  III,  Rule  2,  Section  9  to 
.slate  that  a  participant  will  be  deemed 
to  have  requested  delivery  of  a  security 
if  the  participant  has  entered  into 
contracts  to  be  settled  by  MCC  which 
will  result  in  net  settling  sales  of  such 
S'u.urity  by  the  participant  during  the 
next  two.  instead  of  four,  business  clays. 
The  proposed  rule  change  also  will 
amend  the  definition  of  "as-of  contract" 
in  Article  I.  Rule  1.  to  include  contracts 
fur  which  the  intended  date  of 
setlKment  is  one  lo  two  d?ys.  in.stead  of 
four  days,  after  the  ref:ordii!g  of  the 
transaction  by  MCC. 

The  MCC's  implemenlatiuii  of  this 
rules  change  will  bu  consistent  with  the 
'■T+3"  co!iversion  schedule  vvliich  the 
Niitional  Seiuirities  Clearing  C^orponition 
has  proposed  for  i'ldustry  use.  Viio 
schcdide  is  as  follows: 
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Trade  date 

Settlement 
cycle 

Settlement  date 

June  2  Fri- 

5 day  

June  9  Friday 

day. 

Junes 

4  day  

June  9  Friday 

Monday. 

June  6 

4  day  

June  12  Monday 

Tuesday. 

June  7 

3  day  

June  12  Monday 

Wednes- 

day. 

•  IS  U.S.C  rOs{b)l;i)(A)(iii)  (laBB). 
■  !7  CIR  240.19t>-4(e)(4)  (1994). 


»  17  U-R  200.3O-3(j)(12)  (l'J94). 
'  15i;.,S.C.  S7B.s(Ij)(!)(1088). 


-  Seriiritii!s  Lxchangc  Act  ReleHise  No.  :i  1023 
(Ortotifcr  6.  1993).  58  FR  S2B91. 

'.SBcurilip.i  Exchange  Act  Release  No.  :14'IS2 
(Novonilxjr  «>,  19041.  59  FR  59137. 


JMI 


If  the  Commission  determines  to  alter 
the  exemptions  currently  provided  in 
Rule  15c6-l,  MCC  may  need  to 
undertake  additional  rule  amendments. 
It  is  intended  that  the  proposed  rule 
changes  are  to  become  effective  on  the 
same  date  as  Commission  Rule  1 5c6-1 . 

The  proposed  nile  change  is 
consistent  with  Se<:tion  17A  of  the 
Exchange  Act  in  that  it  will  facilitate  the 
safeguarding  of  securities  and  funds 
which  are  in  MCC's  custody  or  control 
or  for  which  MCC  is  responsible.  The 
proposed  rule  change  also  is  consistent 
with  proposed  Rule  15c6-l  which 
requires  brokers  or  dealers  to  settle  most 
securities  transactions  no  later  than  the 
third  business  day  after  the  date  of  the 
contract  unless  otherwise  expressly 
agreed  to  by  the  parties  at  the  time  of 
the  transaction. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

MCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpo.ses  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Frmn 
Members.  Participants  or  Others. 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  dnte  of 
public,  iicii  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
P'jbiishes  its  rea.sons  for  so  T.-'iding  or 
(ii)  as  to  which  MCC  consents,  the 
Commission  will: 

fA)  by  order  approve  such  propo.sed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copving  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  aLso  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MCC.  All  submissions  should 
refer  to  File  No.  SR-MCC-94-16  and 
.should  be  submitted  bv  Februarv  17, 
199.^). 

For  thi;  C^ommission  by  the  Division  of 
.Market  Kogulation,  pursuant  to  dtlogjitod 
auth.)rity. 
)onathan  G.  Katz. 
Sprretiiry. 
UK  Doc.  95-2071  Filed  1-26-95.  »:4.=>  Hinl 

BILLING  CODE  8010-01-M 


[Release  No.  34-35259;  File  Nos.  SR-MCC- 
94-15  and  SR-MSTC-94-1 3] 

Seif-Regiilatory  Organizations; 
Midwest  Clearing  Corporation  and 
Midwest  Securities  Trust  Company; 
Notice  of  Filing  anci  Immediate 
Effectiveness  of  Proposed  Ruie 
Changes  Eliminating  MBS  Clearing 
Corpoiation's  Right  to  Collect  Monies 
From  the  Participants  Funds 

J.nui<)rv  20.  i')9."i. 

Pursuant  to  .Sec.tion  in(»/i'3 1  ol  the 
Securities  Exchange  Act  oi  ri.'^4 
("Act  "),'  notice  is  hereby  given  that  on 
Dort'mber  8,  1994,  Midwest  Cleprirg 
Corporation  ("MCC")  and  Midwest 
Securities  Trust  Company  ("MST  C") 
filed  with  the  Securities  and  Exciiange 
Commis.^ian  ("Ccmmission")  ti.e 
proposed  rule  changes  (File  Nos.  SK- 
MCC-94-15  and  SR-MSTC-94-1 8)  as 
de.scribed  in  Items  I.  H,  and  III  bo'ow. 
which  items  have  been  prepared 
primarily  by  MCC  and  MSTC.  The 
Commission  is  publishing  this  notice  to 
.solicit  comments  on  the  proposed  nde 
changes  from  interested  persons. 


I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

These  rule  changes  amend  Article  IX. 
Rule  2,  Section  3  of  MCC's  Rules  and 
Article  VI,  Rule  2,  Section  3  of  MSTCs 
Rules  to  eliminate  the  right  of  MBS 
Clearing  Corporation  ("MBS")  to  c;olle(  t 
monies,  respectively,  from  the  MCC 
Participants  Fund  and  from  the  MSTC 
Participants  Fund  when  an  MCC  or 
MSTC  participant  fails  to  discharge  ;i 
liability  to  MBS. 

II.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  their  filings  with  the  Conunission. 
M(X;  and  MSTC  included  statements 
conc.e.'-ning  the  purpose  of  and  basis  fc»r 
the  proposed  rule  changes  and 
discussed  any  comments  they  reteived 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
MCC  and  MSTC  have  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(Al  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rult- 
Changes 

The  purpose  of  the  proposed  changes 
is  to  eliminate  the  right  of  MBS  to 
collect  money  from  the  MCC 
Partif  ipants  Fund  and  from  the  MSTC  . 
Participants  Fund  when  an  .MCC 
participant  or  an  MSTC  partit  ipa:it. 
respectively,  foils  to  disc  harge  a  iiabiiit\ 
owed  to  MBS.  MBS  is  no  longer 
affiliated  with  MCC.  MSTC  or  with  the 
Chicago  Stock  Exchange  ("CHX"),  the 
parent  corpontion  of  both  MCC  ai,d 
MSTC-  The  proposed  rx.a  changes  also 
amend  Article  11.  Rule  3,  Sec  tion  1  ar.d 
Arncle  IX.  Rule  2.  Section  3  of  MCC's 
Rules  and  Article  VI,  Rule  2.  Senion  3 
of  MSTCs  Rules  to  change  references  ii^ 
the  M;dv\  est  Stock  Exchange  to  either 
CH.X  or  the  Exchanga  in  ordtr  to  n-^n  : 
CHX's  na.Tie  change. 

MCC  and  MSTC  be!:e\  e  that  the 
proposed  rule  chnnges  are  ci'^nsistent 
witti  Section  17.\  of  tl.e  Act  '  in  Ih.it 
they  provide  for  the  prompt  and 
acxiurate  clearance  and  settlemert  of. 
securities  transactions  including  the 
safeguarding  of  securities  and  hinds 
related  thereto. 


ll  t'S.C.  S7Bs(li!(l)(1088). 


-Ill  Aiigu.M  19'I4.  thp  CMX  sold  it.s  ir.iiTi--!  u. 
MUX  to  ihe  particifwnts  ol  MBS  and  liTiiiP  Niillcm. 
.Sw  urities  Clearing  Cnrporalion. 

'ISI'.S.C.  ST8q-1  (19H81. 
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(Bl  Self-Regulatory  Organizations' 
Statements  on  Burden  on  Competition 

MCC  and  MSTC  believe  that  the 
proposed  rule  changes  will  not  place 
any  burden  on  competition. 

(CI  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants,  or  Others 

MCC  and  MSTC  have  neither  solicited 
nor  received  any  written  comments  on 
the  proposed  rule  chanfjes. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

The  foregoing  rule  changes  have 
become  effective  pursuant  to  Section 
19(b)(3)(A)(iii)  of  the  Act  •'  and 
subparagraph  (e){3)  of  Rule  19b-4 
thereunder  5  because  they  are  concerned 
solely  with  the  administration  of  the 
self- regulatory  organizations.  At  any 
time  within  sixty  days  of  the  filing  of 
such  proposed  rule  changes,  the 
Commission  may  summarily  abrogate 
such  rule  changes  if  it  appears  to  the 
Commission  that  such  action  is 
necessar>'  or  appropriate  in  the  public 
interest,  for  the  proteirtion  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  F.xc:hange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
tho.se  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
offices  of  MCC  and  MSTC.  All 
submissions  should  refer  to  File 
Numbers  SR-MCC-9»-15  and  SR- 
MSTC-94-18  and  should  be  submitted 
by  February  17. 1995. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 
Depu  ty  Secretary. 

|FK  IXk:.  95-2072  Filed  1-26-95;  8:45  ami 
BILLING  COOC  MIO-OI-M 

[Release  No.  34-35257;  International  Series 
Release  No.  776;  File  No.  SR-NASD-94- 
55] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers;  Notice  of  Proposed  Rule 
Change  Relating  to  the  Access  of  West 
Canada  Clearing  Corporation  and  Its 
Members  to  the  Automated 
Confirmation  Transaction  Service 

lanuar>'  20.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
October  12. 1994.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exriiange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  the 
NASD.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  CUiange 

The  NASD  proposes  to  amend  its  rule 
regarding  the  Automated  Confirmation 
Transaction  services  ("ACT")  to  allow 
West  Canada  Clearing  Corporation 
("West  Canada"),  a  nonmember  of  the 
NASD,  and  members  of  West  Canada 
who  are  not  members  of  the  NASD  to 
access  this  service.  The  NASD  also 
proposes  to  amend  the  ACT  rule  to 
reflect  that  NASD  members  functioning 
as  market  makers  in  over-the-counter 
equity  securities  are  also  classified  as 
ACT  partirii)n:!ts. 

II.  Self-Regulatory  Organization's 
Statement  of  tlie  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Cornmis.sion,  the 
N.'KSD  included  staiements  concerning 
the  purpose  of  and  basis  for  the 
proposed  .rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
ru'e  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 


sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspet.ts  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  N.'VSD  created  and  impiemenled 
the  ACT  system  in  response  to  problems 
experienc:ed  in  the  wake  of  the  Oi;tober 
1987  market  break  and  at  the  urging  of 
the  Commission  to  consider  accelerating 
efforts  to  generate  same  day  compared 
trades.^  ACT  has  three  primary  features: 
(1)  trade  match  process  [i.e..  the 
comparison  of  trade  information  and  the 
submission  of  locked-in  trades  for 
regular  way  settlement  to  clearing 
agencies  on  a  trade  date  or  next  day 
|"T-«-l"|  basis);  ^  (2)  trade  reporting  for 
transactions  in  securities  that  are  subi«M:t 
to  real  time  trade  reporting 
requirements;  and  (3)  risk  management 
features  that  provide  firms  with  a 
centralized,  automated  environment  for 
assessing  market  exposure  during  and 
after  the  trading  day  and  that  permit 
clearing  firms  to  monitor  and  respond  to 
the  ongoing  trading  activities  of  their 
correspondents.* 

Since  its  implementation.  ACT  has 
functioned  as  an  effective  and  eflideni 


*  15  U.S.C  7as(b)(3)(A)(iii)  (iHfW!. 

•  17  a-R  240.19t>-4(eM3)  (1994) 


.'■  17  CKK  200.30-3(a)(I2l  (1994). 
'15l!.S.C.  §7as(b)(Jl(1988). 


-  For  a  description  of  .^CT.  rpfer  to  Sw:tiritif.'i 
Exchange  Act  Release  Nos.  27229  (Septeml>er  8. 
19891.  54  KK  38484  IFilo  No.  SR-NASl>-89-25| 
(order  partidlly  approving  propoied  rule  choiijje  lo 
peimit  ACT  to  be  used  bv  selfclearing  firtna)  and 
28583  (October  26,  1990).  55  HI  46120  iKile  No. 
SK-NASIV«9-25i  (order  approving  remainder  (il 
Kile  SR-NA,Sl>-8»-25  to  permit  ACT  lo  be  u.sed  b> 
iiiirodiicingand  correspondent  broker-disalers). 

'  ACT  uses  three  methods  to  lock-in  trades:  ( 1 1 
irade-by-tradc  match,  whereby  both  sides  of  the 
trade  are  reportwi  to  .\CT  and  matched;  (2)  trade 
acceptance,  whereby  one  side  of  the  trade  is 
reported  to  ACri"  and  accepted  by  the  contra-sidn. 
and  93)  aggregate  volume  match,  whereby  ACf 
performs  a  batch -type  comparison  at  the  end  of 
each  cUiy  that  aggregates  previonsl\'  nnmatched 
trade  n-ports  to  effect  a  match.  (For  example,  two 
identical  trade  reports  ior  300  and  400  shares  of  the 
^ame  security  may  be  malcHrd  wjlh  a  700  shcire 
trade  report. 1 
■•  Among  others.  ACT  has  the  following  risl, 
■  management  capabilities.  Fir.si,  ACT  can  (oinpute 
the  dollar  valae  of  each  trade  report  entered  thnrebv 
allovsing  member  Hnns  to  assess  tiuir  market 
exposure  during  the  trading  day.  Stjconii.  clearing 
firms  can  e.><tablish  daily  gross  dollar  thresholds  for 
each  correspondent's  trading  activity.  If  a 
correspondent  reaches  or  exceeds  the  ihreshoii!.  'he 
clearing  firm  is  so  notified.  Third.  ACT  alerts 
clearing  firms  when  a  correspondent  reaches  70"''. 
or  100%  of  its  daily  gross  dollar  threshold.  Fourih. 
ACT  has  a  single  trade  limit  that  provides  clearing 
firms  with  a  15  minute  review  period  prior  to 
becoming  ohiigalcd  to  cleRr  a  trade  of  Sl.OtlO.OOd  oi 
more  executed  by  one  of  its  correspondents.  Fifth, 
.AtTT  has  a  su()er  cap  limit  set  at  two  times  the  gross 
dollar  ihresho'iU  for  purchases  and  .sales  but  in  no 
event  less  than  SI  million  that  provide.s  clearing 
Tirms  with  a  15  minute  review  period  prior  to 
becoming  oblig.itnd  to  clear  a  trade  of  Sl^OO.OOO  or 
more  executed  by  one  <if  its  ro-Tespondents-once 
t!:e  limit  is  si:r|ias)>ed. 
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vehicle  to  compress  the  trade 
comparison  cycle  thereby  facilitating 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
enabling  NASD  members  to  know  their 
positions  and  market  exposure  before 
trading  commences  the  next  day.  As  a 
facility  of  The  Nasdaq  Stock  Market 
operated  by  The  Nasdaq  Stock  Market, 
Inc.  ("NSMI")  subsidiary  of  the  NASD, 
access  to  the  ACT  system  is  limited  to 
NASD  members.  Recently,  the  NASD 
received  a  request  from  West  Canada  for 
access  to  ACT  for  trade  comparison 
purposes  only.^  Presently,  when  an 
NASD  member  effects  a  transaction  with 
a  West  Canada  member,  the  transaction 
typically  is  compared,  cleared,  and 
settled  in  the  following  manner.  The 
NASD  member  enters  the  trade  into 
ACT  with  the  West  Canada  member 
designated  as  the  contra-party.  Because 
the  West  Canada  member  presently  is 
not  an  ACT  participant,  ACT  will 
respond  to  the  NASD  member  "contra- 
side  not  ready."  ACT  then  will  report 
the  trade  for  trade  reporting  purposes 
and  will  transmit  the  trade  to  the 
National  Securities  Clearing  Corporation 
("NSCC")  as  a  one-sided  trade  for  trade 
comparison.  The  West  Canada  member 
submits  the  trade  information  to  West 
Canada  that  in  turn  sends  the  trade  to 
the  Midwest  Clearing  Corporation 
("MCC").  MCC  then  transmits  the  trade 
report  to  NSCC  by  2:00  a.m.  on  T+1  for 
comparison.  NSCC  then  compares  the 
trade  reports,  and  assuming  there  is  a 
match,  NSCC  submits  the  West  Canada 
member's  side  of  the  transaction  to  MCC 
for  clearance  and  settlement;  the  NASD 
member's  side  of  the  transaction  is 
retained  by  NSCC  for  clearance  and 
settlement.  If  there  is  a  discrepancy 
concerning  the  terms  of  the  transaction, 
the  trade  reconciliation  process  involves 
the  two  clearing  corporations  and  the 
two  parties  to  the  transaction  and  can 
last  until  T+3.  Although  the  NASD 
believes  that  the  facilities  of  NSCC  and 
MCC  have  been  used  to  compare  trades 
between  NASD  and  West  Canada 
members  adequately,  the  NASD  believes 
the  trade  comparison  procedure  for 
these  trades  would  be  streamlined  and 
made  more  efficient  through  the  use  of 
ACT. 

The  proposal  to  provide  West  Canada 
access  to  ACT  has  been  structured  so 
that  the  primary  parties  to  (he 
arrangement  are  West  Canada  and 
NSMI,  the  NASD  subsidiary  that  owns 
and  operates  ACT.  Rather  than 


'The  present  filing  solely  addresses  the  access  of 
West  Canada  to  ACT.  Other  proposals  concerning 
nonmember  access  to  ACT.  if  any.  will  be  raised  in 
separate  rule  filings  submitted  pursuant  to  Section 
19  of  the  Act. 


negotiating  separate  contracts  with  each 
individual  organization,  the  NASD 
believes  that  it  is  more  efficient  for 
NSMI  to  negotiate  with  the  exchange, 
market,  or  clearing  entity  to  which  the 
non-NASD  member  belongs,  in  this  case 
West  Canada.  Accordingly,  under  the 
proposed  rule  change,  West  Canada  will 
operate  as  a  service  bureau  to  input 
information  into  ACT  on  behalf  of  West 
Canada  members.  Individual  West 
Canada  members  will  not  be  able  to 
obtain  access  to  ACT  unless  there  is  first 
an  overriding,  umbrella-type  agreement 
reached  between  NSMI  and  West 
Canada.  Thus,  whenever  NASD 
members  transact  with  West  Canada 
members  in  ACT  eligible  securities,  they 
will  be  able  to  use  ACT  just  as  they  do 
now  for  comparing  regular-way  trades 
with  other  NASD  members. 

In  order  for  West  Canada  to  have 
access  to  ACT.  proposed  Section 
(b)(5)(B)  of  the  ACT  Rules  provides  that 
West  Canada  must  execute  a  Non- 
member  Clearing  Organization  ACT 
Participant  Application  Agreement. 
This  agreement  will  require  West 
Canada  to  abide  by  the  ACT  rules  and 
regulations  and  will  ensure  that  trades 
processed  through  ACT  by  West  Canada 
on  behalf  of  West  Canada  members  will 
be  accepted  for  clearance  and 
settlement.  The  agreement  also  will 
address  NSMI  concerns  over 
nonpayment  of  service  charges,  the 
financial  exposure  and  liabilities  of  the 
parties,  and  methods  of  redress  should 
West  Canada  or  a  West  Canada  member 
fail  to  comply  with  the  relevant  NASD 
rules  and  regulations.  In  addition, 
proposed  section  (b)(5)(B)(6)  of  the  ACT 
Rules  provides  that  West  Canada  will 
not  be  able  to  input  information  into 
ACT  on  behalf  of  a  West  Canada 
member  unless  such  member  also  enters 
into  a  Non-Member  ACT  Access 
Participant  Application  Agreement  with 
NSMI.  In  the  case  of  a  clearing  broker, 
this  agreement  provides  that  the 
member  will  accept  and  will  settle  each 
trade  that  ACT  identifies  as  having  been 
effected  by  such  member  or  any  of  its 
correspondents  on  the  regularly 
scheduled  settlement  date.  In  the  case  of 
an  order  entry  firm,  the  firm  must  agree 
to  accept  and  settle  each  trade  that  it  has 
effected  or,  if  settlement  is  to  be  made 
through  a  clearing  member,  guarantee 
the  acceptance  and  settlement  of  each 
ACT-identified  trade  by  the  clearing 
member  on  the  regularly  scheduled 
settlement  date. 

The  propo.sed  rule  change  also 
provides  that  a  nonmember  clearing 
organization  will  not  be  given  access  to 
ACT  unless  it:  (1)  Is  a  clearing  agency 
registered  under  the  Act;  (2)  maintains 
membership  in  a  registered  clearing 


agency;  or  (3)  maintains  an  effective 
clearing  arrangement  with  a  registered 
clearing  agency.  West  Canada  has  an 
effective  clearing  arrangement  with 
MCC  and  thus  satisfies  this 
requirement.*'  This  requirement  will 
ensure  that  non-NASD  members  given 
access  to  NASD  facilities  will  otherwise 
be  subject  to  Commission  regulation  in 
general,  and  Commission  regulation 
concerning  the  comparison,  clearance, 
and  settlement  of  securities,  in 
particular. 

The  proposed  rule  change  also 
provides  that  West  Canada  may  permit 
its  members  that  operate  as  clearing 
brokers  or  order  entry  firms  to  have 
direct  access  to  ACT  but  only  if  the 
West  Canada  member  has  executed  a 
Non-Member  ACT  Participant 
Application  Agreement  with  NSMI. 
This  agreement  will  help  to  ensure  th.il 
West  Canada  members  adhere  to 
relevant  NASD  and  Commission  rules 
and  regulations  and  commit  to  accept 
and  settle  or  guarantee  the  acceptance 
and  settlement  of  trades  for  which  ACT 
has  identified  those  members  as  being 
responsible. 

As  a  result,  the  inefficiencies  inherent 
in  the  current  practice  of  submitting 
two-sided  transaction  reports  to  two 
separate  clearing  corporations  for  each 
transaction  for  comparison  will  be 
eliminated.  The  compressed  comparison 
cycle  in  (urn  also  should  result  in  lower 
exposure  to  NASD  members  and  their 
customers  from  price  movements  while 


•'In  January  198.3,  MCC.  Midwest  Securrties  Tn.^i 
{'ompany  ("MSTC"}.  the  Vancouver  Sttn  k 
Exchange,  and  the  Vancouver  Stock  Fxcharge 
Service  Corporation  ('■VSESC).  (now  known  .i> 
West  Canad[a  Clearing  Corporation  |"WCCC"|) 
("VSESC/WCCC")  created  the  American  and 
Canadian  Connexion  for  Efficient  Sec  nritics 
.Settlements  CACCE-SS').  Through  ACCESS,  over 
the-counter  securities  transactions  between  the  I   S 
.ind  Canadian  broker-dealers  in  both  U  S.  and 
f^nadian  securities  are  compared,  cleared,  .ind 
nettled.  Trades  between  U.S.  and  Canadian  broker- 
dealers  involving  securities  listed  on  U.S.  seriirilies 
exchanges.  Canadian  securities  exchanges,  or  the 
National  Association  of  Securities  Dealers 
Automated  Quotation  (■■NASD.\Q")  System  .ire 
eligible  for  clearance  and  settlement  th.-oiigh 
ACCESS.  To  establish  ACCESS.  VSESC.'\Vc;OC 
beume  an  MCC/MSTC  particioanl.  and  ojH'nrd 
separate  sponsored  MCC/MSTC  accounts  tor 
Canadian  broker -de.ilers  that  were  participants  <f 
VSESC.  As  an  MCC/MSTC  member.  VSESCAVOX 
is  liable  as  principal  (i.e..  guarantees)  ail  trades  :;-..i- 
it  submits  including  all  trades  in  its  sponsored 
accounts.  Some  safeguards  on  ACCESS  activitv 
include,  contributions  bv  VSESC/WCCC  lo  MCA/ 
M.STCs  participant  fund  based  on  VSE.SC/WCCC  !• 
total  activity,  and  a  cash  reserve  of  over  250.000 
(jnadian  dollars  maintained  by  VSESC/WCCC  l" 
be  used  to  salisfv'  the  obligations  of  any  VSESC7 
wrX'C  participant  that  mav  become  insolvpnt.  In 
addition.  VSE  guarantees  all  VSESC/WaX 
liabilities  to  MCC/MSTC.  I.etter  from  Jonathan 
Kallman.  Assistant  Director.  Division  of  Market 
Ri>gulatiun.  Commission,  to  Michael  Wise. 
Associate  Counsel.  MCC/.M.STC  (.Septemtipr  i:; 
HM)5). 
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transactions  are  open  or  uiiconipared. 
faster  and  more  efficient  trade 
reconciliation  and  confirmation,  and 
increased  efficiency  of  back  office 
operations.  Finally,  the  NASD  notes  that 
granting  West  Canada  acctss  to  ACF 
will  not  affect  or  modify  the  process  by 
which  trades  between  NASD  and  West 
Canada  members  are  cleared  and 
settled.  The  proposal  strictly  provides  a 
more  efficient  and  streamlined  method 
to  compare  trades  Iwtween  West  Canada 
and  NASD  members  in  preparation  for 
clearance  and  settlement. 

The  NASD  also  does  not  believe  that 
granting  West  Canada  and  West  Canada 
members  access  to  ACt  will  jeopardize 
the  integrity  of  ACT  or  any  other  market 
facility  operated  by  NSMI.  (n  this 
regard,  before  West  Canada  or  any  of  its 
members  are  granted  access  to  ACT. 
these  entities  must  agree  to  be  bound  by 
the  terms  of  the  revised  ACT  Participant 
Application  Agreements^  which 
establish  the  terms  and  conditions 
under  which  West  Canada  and  its 
members  will  receive  access  to  ACT. 
The  NASD  believes  that  the  revised 
Agreements  will  provide  an  adequate 
and  sufficient  surrogate  for  NASD 
membership  which  otherwise  would 
provide  the  jurisdictional  nexus  to 
ensure  compliance  with  applicable 
NASD  rules  and  regulations.  Initial  and 
continuing  access  to  ACT  by 
nonmembers  will  be  specifically 
conditioned  upon  adherence  to  the 
terms  and  conditions  of  these 
agreements.  West  Canada  and  West 
Canada  members  also  will  be  required 
to  maintain  the  physical  .security  of  the 
equipment  used  to  input  trades  into 
ACT.  Based  on  these  factors,  the  NASD 
believes  that  granting  We.st  Canada  and 
West  Canada  members  access  to  \CT 
will  not  compromi.se  the  integrity  or 
operation  of  ACT.  Further,  the  NASD 
notes  that  the  Commission  has  a'.ioued 
nonmember  access  to  ACT  in  the 
context  of  trade  reporting  for  Na.sdaq- 
listed  securities  traded  on  an  exchange 
pursuant  to  unlisted  trading  privileges 
("UTP").  Specifically,  HIT  participants 
may  trade  report  through  ACT  to 
comply  with  transaction  reporting 
requirements. 

Apart  from  addressing  ACT  access  by 
West  Canada  and  West  Canada 
members,  this  proposed  rule  change 
proposes  to  amend  Section  a)  2.  of  the 
ACT  Rules  which  defines  the  term 
"Participant."  As  amended,  this 
definition  will  include  NASD  member 
firms  that  function  as  market  makers  in 
over-the-counter  ("OTC")  equity 
securities  that  are  eligible  for  clearing 


via  the  NSCC's  facilities.'  The  instant 
modification  will  clarify  that  ACT 
participant  status  encompasses  N.\SD 
memters  thjtt  function  as  market  makers 
in  such  securities  via  the  OTC  Bulletin 
Board  .service  or  another  interdealer 
quotation  system."  This  element  of  the 
rule  proposal  is  a  technical  change  thni 
has  no  biBaring  on  the  provision 
regarding  ACT  access  to  We.st  Canada. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Se»:tions 
l.iA(b)(fi)«and  17A(a)  '"of  the  Act. 
Sei;tion  15A(h)(6)  requires  that  the  rulfs 
of  a  national  securities  a.ssociation  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordiiuv.ion  with  persons  engaged 
in  regulating,  clearing,  settling,  and 
proce.ssing  information  with  respect  to 
.securities,  to  remove  impedinients  to 
and  perfeci  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest. 
Se<:tion  17A(a)  provides  that  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions  is  necessary  for 
the  protection  of  inve.stors  and  that 
inefficient  procedures  for  clearance  and 
.settlement  impose  unnet:essary  costs  on 
investors. 

By  streamlining  and  improving  the 
pro<:ess  by  which  trades  between  NASD 
and  West  Canada  meml)ers  are 
compared,  the  NASD  believes  the 
prompt  and  arx:urale  clearance  and 
settlement  of  securities  will  be 
facilitated  and  promoted.  In  additioti,  by 
compressing  the  time-period  in  which 
open  trades  are  left  uncompared,  market 
participants  will  be  better  able  to  access 
and  evaluate  their  market  exposure 
thereby  contributing  to  fair  and  orderly 
markets  and  the  protection  of  investors 
and  the  public  interest.  Moreover,  the 
N.ASD  believes  the  proposed  mle 
change  is  consistent  with  Rule  l.'icfi-l. 
which  mandates  settlement  on  the  third 
business  day  following  the  trade  date 
(••T+,T")by  June  7.  iq<15."  Be<;ause  ACI" 


"Sec'irilies  Exthaiipp  Ac.i  KeU'.t.se  No.  3ii.}l5 
(Kebriiary  26.  199:).  57  FK  7829  Ihile  No.  .SK- 
NA.SU-92-5!  (ord»rapproving  OTC  Eqiiitv 
Securities  as  ACT  eligible  «*curiliH»). 

» l.iuier  Scheduie  U  lo  the  NASU  tiy-Uws.  Purl 
Xll.  Section  l(dl  dermes  •OTC  Market  Maker"  lo 
mean  any  NASI)  ir.pmbpr  ibnt  holds  itse'f  out  as 
being  a  market  maker  in  any  OTC  Equity  Security 
by  entering  proprietary  quotations  or  indicalinns  ul 
interest  in  an  intur^dealer  quotation  syslem 

•  1.1  U.S.a  §  78o-3(b)(6)  119Btt). 

'"15  U.S.C.  §78q-Ua)  (19.'5B). 

' '  On  Octotier  6.  1993.  the  Commissinr.  adopted 
K'jle  15c6-l  under  the  Act.  which  establishes  three 
business  days  after  the  trade  dnte  instead  of  five 
bu.'iines.s  day.s  as  t.Se  standard  settlement  timeframe 
for  most  broker-dealer  transactions.  S(v;urities 
Exchange  Act  Release  No.  33023  (October  6,  19*»3). 
58  m  52891  (release  adoptim?  Rule  15c6-l).  On 
Noven-.lier  16,  19<»4.  the  Commission  chanftedthe 


generally  achieves  lockod-in  trades 
within  minutes  of  an  e.xecution.  the 
N'A.SD  believes  the  ability  to  comply 
with  the  shorter  time  constraints 
net.essitated  by  T+3  settlement  will  be 
enhan«:ed.  Accordingly,  the  N.\SD 
proposes  to  amend  its  rules  governing 
ACT  to  accommodate  the  access  of  West 
Canada  lo  ACT.' ^ 

B.  Stlf-Rvgu\atory' Pn^anizat ion's 
Statetiiviit  nn  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
iieces.sary  or  appropriate  in  furtherani:e 
of  the  purposes  of  Ihe  Act. 

C.  Self-Hegulatory  Organization 's 
Statement  on  Comments  on  tlw 
Proposed  Rule  Change  Received  from 
Mf'tnbers.  Participonta,  or  Others 

Comments  were  neither  solicited  nor 
re<:eived. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
CommLssion  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  N.^SD  consents,  the 
Commission  will: 

.\.  by  order  approve  such  proposed 
rule  cltange  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved 

IV'.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exclinnge 
Commission.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  tlie 
submission,  all  subsequent 
amendments,  all  written  statt'inents 
with  re.spet;l  to  the  proposed  rule 
change  that  are  filed  with  the 
Conimi.ssion,  and  ail  written 
communications  relating  to  liie 
prc)po.sed  rule  change  l)etween  tin? 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


effective  dale  of  Rule  IScO-l  from  June  1.  1995,  tii 
hme  7,  1995.  Securities  Exchange  Act  Releasfl  No. 
:)4952  (November  9,  1994).  59  FR  59137. 

'- Acces.s  to  the  ACT  Service  desk,  however,  will 
continue  to  be  limited  to  NASD  member  firms.  The 
ACT  Ser\-ic«  desk  allows  input  into  ACT  by  those 
firms  that  do  not  have  direct  access  to  ACT,  or  by 
direct  participant's  of  ACT  that  ar»'  having  trouble 
i\  iih  lh»>ir  (yw,:  system. 
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pi  (lie  in  accordance  with  the 
provisions  of  5  U.S.C.  §552.  will  be 
at^ilable  for  inspection  and  copying  in 
tf  i  Commission's  Public  Reference 
R  )b.Ti.  Copies  of  such  filing  will  also  In; 
a\  citable  for  inspection  and  copying  at 
If  9  principal  office  of  the  NASD.  All 
St  bmissions  should  refer  to  File  No 
S  ^^NASD-94-55  and  should  l.tv 
SI  imitted  by  February  17,  19n5. 

I  or  the  Commission  by  the  Division  ot 
Markt't  Regulation,  pursuant  to  dclcgat(!tl 
ai  tftiority.' ' 
fonalhan  G.  Katz. 
.S(  ■eretary. 

|f|r  Ek>c.  95-2073  Filtnl  l-:ib-»5;  8  45  anij 
BlLUNG  COOE  B010-01-M 


(Release  No.  34-35258;  File  No.  SR-Ptilx- 
9^151 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Approval  to  Proposed 
Rule  Change  Relating  to  Limited 
Registration/Floor  Member 
Registration  Status  and  the  Use  of  the 
Series  7A  Examination 

J;t  aidry  1^0.  t99,S. 

On  October  3.  1994,  the  Philadelphia 
Slock  Exchange.  Inc.  ("Phlx"  or 
'"flKchange")  submitted  to  the  Securities 
aifri  Exchange  Commission  ("SEC"  or 
"(commission"),  pursuant  to  Section 
1<  1(b)(1)  of  the  Securities  E.xchange  Act 
o(  19,34  ("Act")  1  and  Rule  19b-^ 
tlioreunder,2  a  proposed  rule  change  to 
:ii  lend  Rule  604,  Registration  and 
Termination  of  Registered 
R(!presentatives.  to  adopt  a  limited 
reiji.stration  provision  applicable  to 
pt  rsons  conducting  a  professional 
ci  $tonier  business  from  the  Phlx  trading 
fioor  and  to  adopt  the  Content  Outline 
for  the  Examination  Module  for  Floor 
Mtimbers  Engaged  in  Public  Business 
IV  th  Professional  Customers  ("Content 
O  ntline").  The  Exchange  also  propo.ses 
to  adopt  a  requirement  that  persons 
cc  i»dui:ting  functions  customarily 
pttfonned  by  a  registered  representative 
must  register  and  be  qualified  pursuant 
to  Phlx  Rule  604. 

The  proposed  rule  changes  were 
published  for  comment  in  Securities 
E)  change  Act  Release  No.  35055 
(pacember  7. 1994),  59  FR  64452 
(December  14, 1994).  No  comments 
were  received  on  the  proposals.  This 
order  approves  the  propo.sed  rule 
changes. 


JMI 


7  CFR  20a3O-3(a)(12)  (19941. 
SU.&C.S7«s(b)(1)(1988). 
7CFR240.19b-4(l991). 


I.  Proposal 

I'hlx  Rule  604,  Registration  and 
Termination  of  Registered 
Representatives,  currently  njquires 
every  rt^gistered  representative  of  a 
member  or  participant  organization  to 
be  registered  with  and  approved  by  the 
Phlx.  Tne  Phlx  proposes  to  amend  Rule 
004  to  clarify  that  not  only  registered 
repro.sentatives.  but  also  persons 
conducting  functions  cu.stoiTiarily 
performed  by  a  registered  representative 
must  reg!.ster  and  be  qualified  pursuant 
to  Phlx  Rule  604.3  The  Exchange  .seeks 
to  clarify  this  requirement  by  adopting 
a  specific  provision  in  Rule  604(a) 
which  would  expressly  state  that 
conducting  a  public  business  requires 
registration  pursuant  to  the  General 
Se<:urities  Registered  Representative 
(■'Series  7")  Examination.* 

In  addition  to  amending  Rule  604(a), 
the  Exchange  seeks  to  adopt  a  new 
paragraph  (c)  of  Rule  604  to  permit  a 
limited  registration  for  persons 
conducting  a  professional  customer 
business  from  the  Phlx  trading  floor.  In 
lieu  of  full  registration  as  a  regi.stered 
representative,  the  proposed  limited 
regi.stration  would  apply  to  accepting 
orders  from  professional  customers 
only,  as  defined  in  proposed  Rule 
604(c){i).5  Limited  registration/floor 
members  would  be  required  to  register 
as  such  with  the  Exchange  and  pass  an 
examination."  This  examination,  a 
subset  of  the  Series  7  Examination, 


'Thi'  Exchanup  notes  that  its  memtiers  who  are 
also  NYSEmemtwrs.  for  example,  are  currently 
subject  to  the  N'V.SE's  regislra'ion  provisions:  ■phlv 
only"  members  would  now  be  subject  to  a 
corru'.fMmdir.g  provij-ion. 

* Thsi  Scries  7.  Examination  is  an  iiiiki>lrv-wulc 
qu.ili'ic.iliofi  examination  for  persons  s.'eking 
registration  as  genera!  securities  representatives. 
The  Co;nmission  rersntly  approved  a  proposed  rule 
change  that  i![KtB!ad  Ihe  Series  7  Examination. 
Sfcuritie'i  Exchange  Act  Relea.se  .No.  34853  (Octo^HT 
IB.  19941.  59  KR  53694. 

'•The  proposal  would  define  a  pro(i:.<isinnal 
(ustomer  to  include:  a  bank,  tru.'ii  company, 
insurance  company,  i.nvestment  trust,  state  or 
political  subdivision  thereof,  ch.iritable  or  ntiri;;rofil 
ediicilional  institution  regulated  undea'  the  laws  of 
the  United  Stales,  or  any  stale,  or  pension  or  pr<';fii 
sharing  plan  sul>{!«:t  to  ERISA  or  of  an  agency  of  th.- 
United  States  or  of  a  state  or  poli'ical  subdivision 
thereof  or  any  person  who  has.  or  has  under 
mandpomtint.  net  tangible  asseti  of  at  least  sixteen 
million  doilars.  Far  purposes  of  this  definition  of 
pr(>fH;.sional  customer,  the  teon  "person"  shall 
mean  Ihe  same  as  that  term  is  defined  in  Phlx  R\u>> 
20.  except  that  it  shall  not  include  natural  persons. 

"The  Exchange  will  use  the  Series  7.^ 
Exan:i.iation  that  was  approved  in  SR-N'YSE-9i-10 
(Securities  Ex.':hange  Act  Release  No.  32698  ()i;lv 
29.  1993).  58  KR  41539).  The  Series  7A  ExaminWsion 
for  Phlx  members  will  be  administered  by  the  New 
York  Stock  Exchange,  Inc.  ("NYSE"").  Telephone 
conversation  between  Edith  Hallahan.  Special 
Counsel.  Regulatory  Services.  PhU  and  Eli.sa 
Metrger,  Senior  Counsel.  OfTice  of  .Market 
Supervision.  Division  of  Market  Regulation,  SKC. 
on  December  5.  19'M. 


would  be  tailored  toward  the 
professional  customer  business  being 
conducted,  testing  knowledge  nxjuired 
lo  conduct  such  a  busine.ss.  The 
advantage  of  such  an  examination  is 
that  it  would  cover  important  topics 
relevant  to  conducting  a  proiessional 
customer  business,  but  not  knowledgt- 
particular  to  conducting  a  retail 
business.  The  Content  Outline  details 
the  topics  contained  in  the  examination: 
federal  and  state  securities  laws;  general 
characteristics  of  equity  securities  and 
corporate  bonds;  conduct  respe<:ting 
customer  accounts:  primary  and 
secondary  set:urities  markets:  and  order 
execution,  confirmation,  settlement  and 
recordkeeping. 

Ii.  Discussion 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  .Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
e.xchange,  and  in  particular,  with  the 
requirements  of  Sections  6(b)(5)  and 
6(c)(3)(B)  of  the  Act.^  Section  6(b)(5) 
requires,  among  other  things,  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  prote<:l 
investors  and  the  public  interest. 
Section  6(c)(3)(B)  provides  that  a 
national  securities  exchange  may 
examine  and  verif>-  the  qualifications  of 
an  applicant  to  become  a  person 
asso<:iated  with  a  member  in  accordance 
with  procedures  established  by  the  rules 
of  the  exchange,  and  require  any  person 
associated  with  a  member,  or  any  cla.ss 
of  such  persons,  to  be  registered  with 
the  exchange  in  accordance  with 
procedures  so  established. 

The  Comniission  also  believes  that  the 
proposed  rule  changes  arc  consistent 
with  Section  15(b),(7)  of  the  Acts  which 
stipulates  that  prior  to  effecting  any 
transatrtion  in.  or  inducing  the  purcha.se 
or  sale  of,  any  security,  a  registered 
broker  or  dealer  must  meet  ce.'lain 
standards  of  operational  capability,  and 
that  such  broker  or  dealer  (and  all 
natural  persons  as.sociated  with  such 
broker  or  dealer)  must  meet  certain 
standards  of  training,  experience, 
competence,  and  such  other 
qualifications  as  the  Commi.s.sion  fiud> 
necessary  or  appropriate  in  the  publii 
interest  or  for  the  protection  of 
investors. 

The  Commission  also  bclif^es  tit, it  th»' 
amendment  to  Rule  604(a)  will  rLirifv 


•  15  l'.S.l".  S78f(bH5l  and  it  KTl"'  ( i'WK! 

"  15  r  St:.  «»78o(iii(7i(i'.)»fli. 
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and  put  all  persons  on  notice  that  any 
person  who  conducts  a  public  business 
is  required  to  be  registered  and  qualified 
as  a  registered  representative.  Such 
registration  would  require,  among  other 
things,  that  a  person  complete  the  Series 
7  examination,  as  described  in  rule 
604(a)(ii). 

The  Commission  believes  that  the 
Series  7A  Examination  requirement 
should  help  to  ensure  that  only  those 
floor  members  with  a  comprehensive 
knowledge  of  Exchange  rules,  as  well  as 
an  understanding  of  the  Act,  will  be 
able  to  conduct  a  public  business 
limited  to  accepting  orders  directly  from 
professional  customers  for  execution  on 
the  trading  floor.  The  Commission  has 
determined  that  the  Content  Outline  for 
the  Series  7A  Examination  is 
sufficiently  detailed  and  covers  the 
appropriate  information  so  as  to  provide 
an  adequate  basis  for  studying  the  topics 
covered  on  the  examination.  This 
outline  should  help  to  ensure  that  those 
persons  taking  the  Series  7A 
Examination  fully  understand  the 
subject  matter  of  the  examination. 

Finally,  the  Commission  believes  that 
the  proposed  limited  registration 
requirement  for  floor  members  engaged 
in  a  public  business  with  professional 
customers  is  reasonable  and  is 
consistent  with  the  requirements  of 
Sections  6(b)(5)  and  6(c)(3)(B)  of  the 
Act.  This  new  category  of  registration 
would  permit  only  those  floor  members 
who  have  demonstrated  adequate  skills 
and  knowledge  to  conduct  a  public 
business  which  is  generally  limited  to 
accepting  orders  directly  from 
professional  customers,  as  defined  in 
the  rule,^  for  execution  on  the  trading 
floor.  The  Fhlx  has  argued  that  the  level 
of  knowledge,  skills  and  abilities 
necessary  to  conduct  such  business  is 
less  than  that  needed  to  conduct  a  full 
service  business  with  retail  customers. 
The  Commission  believes  that,  because 
the  Phlx  will  ensure  that  floor  members 
handling  professional  customer 
business  are  adequately  qualified 
through  the  use  of  either  the  Series  7  or 
Series  7A  Examination,  it  is  consistent 
with  the  Fhlx's  regulatory 
responsibilities  to  establish  this  category 
of  limited  registration. 

III.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'"  that  the 
proposed  rule  change  (SR-Phlx-94-15) 
is  approved. 


JMI 


''Seesupn  note  5. 

'■•  15  U.S.C  §  78s(b)(2)  (19«8). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc.  95-2074  Filed  1-26-95;  8:45  am] 
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[Release  No.  35-26219] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act") 

January  20, 1995. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction (s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
February  13, 1995,  to  the  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applications(s) 
and/or  declarant(s)  at  the  address(s) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  said  date,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Entergy  Corporation,  et  al. 

170-8535] 

Entergy  Corporation  ("Entergy"),  639 
Loyola  Street,  New  Orleans,  Louisiana 
70113,  a  registered  holding  company, 
and  its  bulk  power  marketing 
subsidiary,  Entefgy  Power,  Inc.  ("EPI") 
(together,  "Applicants"),  Three 
Financial  Center,  Little  Rock,  Arkansas 
72211,  have  filed  an  application- 
declaration  under  sections  6(a),  7,  9(a), 
10  and  12(b)  of  the  Act  and  Rules  42, 
43  and  45  thereunder. 

The  Applicants  request  authority  for: 
(1)  Entergy  to  recapitalize  EPI  through 


the  conversion  of  outstanding  amounts 
of  principal  and  interest  under  the 
existing  $250  million  loan  agreement 
between  Entergy  and  EPI  ("Loan 
Agreement")  to  capital  contributions: 
and  (2)  Entergy  to  make  additional 
equity  investments  in  EPI  from  time-to- 
time  through  December  31, 1995  to  fund 
EPI's  working  capital  and  other  capital 
requirements. 

By  Commission  orders,  dated  August 
27.  1990  (HCARNo.  25136)  '  and  July 
16, 1992  (HCAR  No.  25583)  ("Orders"). 
EPI  was  formed  and  has  been  financed 
by  Entergy  to  participate  as  a  .supplier 
of  capacity  and  energy  in  the  wholesale 
bulk  power  market.  Under  the  Orders, 
EPI  acquired  the  ownership  interests  of 
its  associate  company,  Arkansas  Power 
&  Light  Company  in  Unit  2  of  the 
Independent  Steam  Electric  Generating 
Station  and  Unit  2  of  the  Ritchie  Steam 
Electric  Generating  Station  representing 
an  aggregate  of  809  MW  of  capacity 
("Transferred  Capacity").  The 
Transferred  Capacity  included  various 
leases,  mine  facilities  and  mining 
equipment,  oil  storage  and  handling 
facilities  associated  with  providing  fuel 
supplies  for  the  Transferred  Capacity. 
Entergy  and  EPA  state  that  various 
constraints  on  EPI's  business  activities, 
including  the  highly  leveraged  nature  of 
its  authorized  capital  structure  and  the 
consequent  debt  service  requirements, 
which  currently  amounts  to 
approximately  $4.1  million  per  quarter, 
have  had  a  negative  effect  on  EPI's 
financial  condition  and  significantly 
impaired  its  ability  to  market  and  sell 
the  Transferred  Capacity.  In  order  to 
provide  EPI  with  a  capital  structure 
more  suited  to  EPI's  authorized 
activities  by  eliminating  EPI's  debt 
service  requirements  under  the  Loan 
Agreement,  Entergy  and  EPI  propose  to 
terminate  the  Loan  Agreement  and  to 
convert  to  capital  contributions  all 
outstanding  borrowings,  in  the 
approximate  amount  of  $217.55  million, 
together  with  any  accrued  and  unpaid 
interest  through  the  date  of  the 
conversion.  After  the  recapitalization. 
EPI's  capital  structure  would  consist  of 
100%  equity. 

The  Applicants  further  propose  that 
Entergy  make  additional  equity 
investments  in  EPI  from  time-to-time 
through  December  31, 1995  in  an 
aggregate  amount  not  to  exceed  the 
approximate  total  principal  amount  of 
additional  borrowings  EPI  could  have 
been  under  the  Loan  Agreement,  as  of 
September  30,  1994,  or  $32.45  million. 
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"  17  CFR  200.30-3(a)(12)  (1991). 


'  This  order  is  currently  before  the  commission 
on  remand  from  the  D.C.  Circuit  Court  of  Api«jals. 
See.  New  Orleans  v.  SEC.  969  F.2d  1 163  (n.C.  Cir 
1992). 


Ajdilional  investments  by  Entt  rgy  mav 
tcke  the  form  of  the  i.s.suan(;e  and  sale 
h; '  EPI.  and  the  purchase  by  Entergy,  of 
u(  dilional  shares  of  EPI's  Common 
Stock  and/or  capital  contrihuti.ons.  The 
aqditional  investments  would  be  u.sed 
hi  EPI  to  meet  its  working  capital 
requirements  and  to  pay  its  associate 
iidtnpanies  for  services  providinl  to  EPI 

El  Intern  Utilities  As.socia!cs,  ct  al. 

|7j!-8539i 

fcjstem  Utilities  A.s.sociut»^s  (  EUA"). 
P.O.  Box  2333.  Boston.  Mass.nchusetts 
0:;107.  a  registered  holding  company, 
ai  d  EUA  Cogenex  Corporation 
(■"Cogenex"),  wholly  owned  nonutility 
-St  Ijsidiary  company  of  EU.\.  a:id  EUA 
C^genex-Canada,  Inc.  ("Cogaii- 
Qnada"),  and  Northea.st  Energy 
Management.  Inc.  ("NEM").  two  wholly 
o\kiied  nonutility  subsidiar)'  companies 
nfi Cogenex,  all  located  at  Boolt  Mills 
Siuth,  100  Foot  of  John  Street.  Lowell. 
^4^s.sachusetts  01852.  hove  filed  an 
a||plication-declaration  under  sections 
6(a).  7,  9(a).  10.  and  12(b)  of  the  Act. 
ai  d  rules  42.  43  and  45  thereunder. 

EUA  proposes  to  invest  in  Cogeiiox. 
though  December  31.  1997.  up  to  an 
aggregate  principal  amount  of  $50 
million  through  any  one  or  combination 
ol  .<hort-terms  loans,  capital 
ccjntributions.  or  purchases  of  Cogenex 
cc(minon  stock.  EUA  proposes  to  borrow 
up  to  $25  million  under  the  EUA  system 
crfedit  lines,  which  if  u.sed.  would  fund 
th  a  short-term  loans  to  Cogenex.  The 
teinis  and  conditions  of  any  loans  mode 
to  Cogenex  would  be  the  same  as  the 
tei  ms  and  conditions  under  the  EUA 
system  credit  lines. 

aogenex  proposes,  through  Detiember 
.11.  1997.  to  obtain  financing,  in  an 
aiiounf  not  to  exceed  $200  million, 
fnim  any  of  these  sources:  (i)  up  to  $.S0 
nijUion  from  EUA;  and  (ii)  $150  million 
from  (a)  the  issuance  and  sale  of 
unsecured  notes  ("New  Notes")  through 
a  private  or  a  public  offering,  (b)  the 
borrowing  of  proceeds  from  the  issuance 
and  sale  of  bonds  by  a  state  or  political 
su  ^division  agency  ("Bonds"),  and  (cj 
th((  borrowing  of  up  to  $75  million 
under  the  EUA  sy.stem  credit  lines. 
Cc^enex  will  use  the  proceeds:  (i)  to 
pa/,,  reduce,  or  renew  short-term  bank 
Ici  <is;  (ii)  to  pay.  reduce,  or  renew  short- 
tor  iti  loans  from  EUA:  (iii)  for  working 
ca  )jtal  to  operate  its  demand  side 
tiH  itagcment.  energy  conversation  and 
self-generation  business  and  general 
CO  ^orale  purpo.ies:  (iv)  to  pay  tiie  costs 
of  ssuance  ol  tiie  New  Notes  and 
Boiids.  and  (v)  to  provide  for  diht 
seiWicing  reserves  or  expenses  for 
issuance  of  the  New  Notes  and  Bonds. 

J\)e  terms  and  conditions  of  the  New 
N'cies  and  the  Bonds  will  be  provided 


in  a  post -effective  amendment,  the  EUA 
and  Cogenex  request  a  i-eservation  of 
jurisdiction  over  the  is.suance  and  .sale 
of  the  New  Notes  and  Bonds. 

Interest  on  notes  issued  under  the 
existing  EUA  system  credit  lines  are 
either  the  prime  rate  or  money  market 
rates,  and  may  include  a  commitment 
fee.  The  weighted  average  interest  rate 
for  borrowings  under  the  EUA  system 
credit  lines  on.  November  30.  1994.  was 
1%  per  annum.  Notes  issued  under  the 
E\J\  system  credit  lines  will  mature  in 
not  more  than  one  year  and  the 
principal  amount  of  notes  that  EUA  and 
Cogenex  will  have  outstanding  at  one 
time  will  not  exceed  $25  million  and 
$75  million,  respectively. 

EUA  also  proposes,  if  it  becomes 
net.fissary  to  obtain  favoraiile  terms  for 
th.e  New  Notes  and  Bonds,  to  guaranty 
the  New  Notes  and  Bnuds  or  provide  an 
equity  maintenance  agreement,  under 
which  EU.\  would  make  capital 
contributions  to  Cogenex  if  Cogenex's 
equity  as  a  percentage  of  total 
capitalization  fell  below  a  specified 
level. 

Cogenex  proposes  to  extend,  until 
I)e(  ember  31,  1997.  its  authority  to 
invest  in  Cogen-Canada  and  NEM,  and 
Cogen-Canada  and  NEM  propose  to 
extend  their  authority  to  December  31. 
1997,  to  borrow  from  Cogenex.  Cogenex 
is  currently  authorized  to  invest  in 
Cogen-Canada  in  on  amount  not  to 
exceed  $20  million  through  stock 
purchases,  capital  contribution,  open 
account  advances,  and  short-term  loans 
Cogenex  is  currently  authorized  to 
invest  in  NEM  in  an  amount  not  to 
e.Kceed  $9.1  million  through  capital 
contributions  and  short-term  loans. 
Cogenex's  authority  to  invest,  and 
NEM's  and  Cogen-Canada's  authority  to 
borrow  from  Cogenex  expires  December 
31, 1995.  Cogenex  does  not  propo:;e  to 
increase  the  amount  it  may  invest  in 
Cogen-Canada  or  NEM. 

National  Fuel  Gas  Company,  et  al. 

|7(K8.S411 

N.ntional  I  uhI  Gas  Company 
("National  ■).  a  .t^gistered  holding 
company,  and  its  wholly  owtied 
nonutility  subsidiary  companies. 
National  Fuel  Gas  Resources 
(''Resourt:es").  National  Fuel  Gas 
Supply  ("Supply ').  Stneca  Resoun:es 
Corporation  (  ■Sem;ca),  and  Utility 
Con.structors  ("Constructors"),  and 
National  Fuel  Gas  Distribution 
Company  ("Distribution"),  a  wholly 
owned  gas  public  utility  subsidiary 
company  of  National,  all  of  10  Lafayette 
Square.  Buffalo,  New  York  14203,  have 
filed  an  application-deciaratioii  under 
sections  6(a),  7,  9(a),  10  and  12(b)  of  the 
Act  and  rules  42,  43.  and  45  thereunder. 


Natiojial  proposes  to  issue  and  .sell, 
through  December  31. 1997,  in  one  or 
more  transactions,  up  to  an  aggregate 
principal  amount  cf  $350  million  of 
debt  se<:urities  in  any  combination  of  (a) 
debentures  ("Debentures")  and  (b) 
medium-term  notes  ("NHTMs  ").  which 
will  mature  in  not  over  40  years.  The 
Del>entures  will  be  offered  by  use  of 
negotiated  sales  or  competitive  bidding. 
The  MTNs  will  be  offered,  as  needed, 
through  agents.  National  will  not  issue 
I3ebentures  or  MTNs  al  rates  in  excess 
of  those  generally  obtained  at  the  time 
of  pricing  for  sales  of  medium-term 
notes  or  debentures  having  the  same 
maturity,  issued  by  companies  of 
comparable  credit  quality  and  having 
similar  terms,  conditions,  and  features. 
The  price  and  annual  interest  rate 
(which  may  be  fixed  or  variable)  of  each 
SHries  of  Debentures  and  MTNs  will  be 
determined  at  the  time  of  bidding  or 
when  the  agreement  to  sell  is  made. 

The  Debentures  and  MTNs  will  be 
issued  under  an  Indenture  dated  as  of 
Octolxjr  15.  1974,  as  supplemented,  and 
as  it  will  be  supplemented  by  one  or 
more  supplemental  indentures.  The 
supplemental  indentures,  which 
provide  for  the  issuance  of  the 
Del)entures  and  the  \rTNs.  may  include 
provisions  for  redemption  prior  to 
maturity  at  various  pe.'t;entages  of  the 
principal  amount  and  may  include 
re.strictions  on  optional  rede.Tiption  for 
a  given  numl)er  of  years  up  to  the  term 
of  the  Debentures  and  MTNs. 

National  proposes  to  lend  from  the 
proposed  financing,  in  exchange  for 
unsecured  notes  ('Notes"),  up  to  (a) 
$250  million  to  Distribution;  (b)  $15(1 
million  to  Supply;  (cj  $150  million  to 
Seneca,  (d)  $20  million  to  Resources: 
and  (e)  $20  million  to  Constructors.  The 
total  amount  lent  from  National  to  the 
subsidiaries  will  not  exceed  the 
proceeds  National  receives  from 
issuance  of  the  Debenture?  and  MTNs. 

The  Notes  to  l>e  issued  by  the 
.•^lll».sidiarit^s  will  bear  intere.sf  at  the 
effective  interest  co.st  of  the  principal 
amount  cf  the  related  Del)enture>  and 
MTNs.  National  will  have  the  option  to 
require  payment  of  the  notes  at  .itiv  time 
if  the  related  Debentures  and  MTNs 
mature,  are  redeemed,  or  othenvise 
acquired  by  National.  The  subsidiaries 
will  use  the  proceeds  from  the  Notes:  (i) 
To  reduce  short-term  debt  under  cerl.iin 
credit  lines;  (ii)  to  repay  notes  issued  to 
National  in  connection  with  the  sale  by 
National  of  certain  debenturi;s  and 
medium-tenn  notes;  (iii)  for 
i:onstruc:tion  or  other  capitol 
expenditure  programs:  and  (iv )  for 
general  corporate  purposes. 

National  also  proposes,  in  connection 
with  Its  long-term  finan<:ing.  to  enter 
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into  one  or  more  interest  rate  swaps  and 
relat«!d  interest  rale  caps,  collars  and 
floors,  through  Det;emher  31.  1997,  in 
notional  amounts  that  in  the  aggregate 
will  not  exceed  $350  million. 

National  requests  authorization  to 
make  floating-to-fixed  rate  ("'Strategy  1 
Swaps")  and  rixed-fo-floating  rate  swaps 
("Strategy  2  Swaps").  Under  Strategy  1 
Swaps.  National  would  make  periodic 
interest  payments  at  a  floating  rate  of 
interest,  calculated  on  an  agreed 
notional  amount,  in  return  for  periodic 
interest  payments  based  upon  the  same 
notional  amount  but  payable  at  an 
agreed-upon  fixed  rate  of  interest.  Under 
Strategy  2  Swaps.  National  would  pay  a 
fixed  interest  rate  and  receive  a  variable 
interest  rate  on  an  agreed  notional 
amount. 

National's  floating  rate  of  interest  for 
Strategy  1  Swaps  would  be  based  on 
certain  indices,  such  as  the  London 
Interbank  Deposit  Offered  Rale,  the 
Federal  Funds  Rale,  certificate  of 
deposit  indices,  or  commercial  paper 
indices.  There  will  be  no  maximum 
interest  rate  respecting  payments  that 
National  may  make  under  Strategy  1 
Swaps  unless  National  purchases  an 
interest  rate  cap.  However,  National  will 
not  enter  a  Strategy  1  Swap  in  which  the 
floating  interest  rale  it  pays  would 
exceed  by  more  than  200  basis  points, 
at  each  reset  period,  the  index  used  for 
the  Strategy  1  Swap.  The  fixed  interest 
National  receives  in  a  Strategy  1  Swap 
is  calculated  as  that  rate  of  interest  that 
sets  the  net  present  value  of  the  forward 
curve  for  the  short-term  index  to  zero, 
plus  the  bid/ask  spread.  Thus,  the  fixed 
rate  chosen  will  be  a  rate  that  discounts 
the  floating  intere.st  payments  expected 
by  the  market  to  be  paid  by  National 
over  the  life  of  the  swap  to  an  amount 
that  equals  the  present  value  of  the  fixed 
interest  paymentf^o  National,  exclusive 
of  the  bid-ask  sprend. 

To  prctectagainsf  adverse  interest 
rate  changes  on  floating  rate  debt. 
National  may  purch.tse  one  or  more 
intere.>^t  r;>te  caps  or  may  additionally 
sell  an  imerest  rate  floor  to  either  lower 
the  cos!  of  the  dt:ht  linder  the  floor  or, 
in  conjunction  with  an  interest  rate  cap. 
to  lower  the  cost  of  the  cap. 

National  will  not  enter  any  Strategy  2 
Swaps  if  the  fixed  rate  of  interest  paid 
bv  National  would  exceed  2%  over  the 
yield  on  U.S.  Treasury  obligations 
bearing  comparable  terms.  Strategy  2 
Swaps  would  he  used  in  lieu  of  issuing 
Debentures  or  MTNs.  The  aggregate 
notional  amount  of  Strategy  2  Swaps 
will  not,  al  any  one  time,  exceed  the  " 
difference  between  (a)  $350  million  and 
(b)  the  aggregate  principal  amount  of 
Debentures  and  MTNs  then  outstanding. 
Furthermore,  the  aggregate  notional 


amount  of  Strategy  2  Swaps  will  not 
exceed,  at  the  time  the  swap  contract  is 
entered  into,  the  difference  between  (a) 
the  amount  of  short-term  debt  then 
outstanding  pursuant  to  National's 
short-term  borrowing  arrangements  (File 
No.  70-8297)  (which  shall  not  exceed 
$400  million)  and  b)  the  aggregation 
notional  amount  of  swaps  then 
outstanding  pursuant  to  National's 
short-term  borrowings  and  system 
Money  Pool  arrangements  (File  No.  70- 
8297).  In  no  event  will  the  aggregate- 
notional  amount  of  Strategy  2  Swaps,  at 
any  one  time,  exceed  $350  million. 

The  term  of  Strategy  1  Swaps  could 
vary  from  one  month  to  forty  years, 
while  the  term  of  Strategy  2  Swaps 
could  vary  from  nine  months  to  forty 
vears. 

Each  time  National  issues  debenture 
or  medium-term  notes,  the  proceeds  are 
lent  to  one  or  more  of  its  subsidiaries  at 
an  all-in  cost  that  is  equal  to  the  coupon 
on  the  debt  plus  the  amortization  of  the 
underwriters  or  agents"  fees.  Similarly 
each  interest  rale  swap,  cap,  floor,  or 
collar  would  "directly  relate"  to  then 
outstanding  debt  so  that  the  gains  and 
losses  of  doing  a  swap  and  one  or  more 
derivative  instruments  would  be 
allocated  to  the  subsidiary  on  whose 
behalf  the  underlying  debt  was  issued. 
The  subsidiary  will  enter  an  agreement 
with  National  for  the  financial 
obligations  of  the  swaps  and  other 
derivatives. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority- 
Jonathan  G.  Kaiz, 
Secretary. 
irR  Doc,  95-2024  Filed  1-26-95;  8  45  ami 
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COPIES:  Request  for  clearance  (S.F.  83), 
.supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ai^enry  Clearance  Officer:  Cleo 

Verhillis.  Small  Business 

Administration,  409  3RD  Street,  S\V.. 

5th  Floor,  Washington,  DC  2«)41fi. 

telephone:  (202)  205-6629. 
OMB  Reviewer:  Donald  Arbuckle.  Office 

of  Information  and  Regulatory  Affairs, 

Office  of  Management  and  Budget. 

New  Executive  Office  Building, 

Washington,  DC  20503. 
Title:  B(a)  Application  Forms. 
Fonn  No.:  SBA  Forms  lOlOA.  lOlOB- 

Proprielorship.  Partnership. 

Corporation.  lOlOC. 
Frequency:  On  Occasion. 
Description  of  Respondents:  8(a) 

Applicants. 
Annual  Responses:  11,000. 
/Inriiio/ Burden:  55,000. 

Dated:  lanuary  19,  1995. 
Cleo  Verbillis, 

Chief,  .administrative  Informntion  limnch. 
|FR  Do<:.  95-2095  Filed  1-2B-95:  8:45  am| 

BILLIKG  CODE  8025-01 -M 


SMALL  BUSINESS  ADMiNlSTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OWB  Review 

action:  Notice  of  reporting  requirements 
.submitted  for  review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Fieduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  February  27,  1995.  If  you 
intend  to  comment  but  cannot  prepare 
comments  prortiptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 


Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  suhmilted 
on  or  tjt'fore  February  27,  lOHf).  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  R.'<). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agoncv  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  Cleo 
Verbillis,  Small  Business 
Administration,  409  3rd  Street,  SVV.. 
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■<th  Floor.  Washington.  DC:  204 Iti. 

[Clcphone:  (202)  205-6(129. 
OlAB  Reviewer:  Donald  Arbuckle.  Office 

af  Information  and  Regulatory  Affairs. 

Office  of  Management  and  Budget, 

•^ew  Executive  Office  Building. 

iVashington.  DC  20503. 
Ti'Ur.  Portfolio  Financial  Report. 
Fcrrn  No.:SbA  Form  1031. 
Fr^uency:  On  Occasion. 
Df^cription  of  Respondents:  Small 

Jusiness  Investuient  Companies. 
Atfiuial  Responses:  2.100. 
Ah^iiial  Burden:  420. 

I)iiti»d:  Decemher  20.  1<)<>4 
CIi^  Verbillis, 

Cliittf.  .^(^lllinii!t^utiv■e  Infonndtiiin  limnch 
irilt  D<x_  95-2094  Filo.l  1  -20-95;  8  45  nni) 
eiLUNQ  COOE  a02S-0t-M 

i 

W6bd  River  Capital  Corporation; 
Notice  of  License  Surrender 

{Lipense  (r02;02-O361] 

viotice  is  hereby  given  ih.at  Wood 

♦■r  Capital  Corporation  ("WRCC"'). 

'  Madi.son  Avenue.  New  York,  New 
Vcri;  20021,  has  suritmdercd  its  license 
to  aperate  as  a  small  business 

^slnient  company  vuider  lh(!  Small 
Ilujiiness  Investment  Act  of  1058,  as 
an  ended  ("'the  Act  ").  WRCC  was 
lie  *i.sed  by  the  Small  Husinoss 
.\c  iiiinistration  on  Mav  5.  1976. 
I J  nder  Ihe  authority  ve.Med  by  the  Act 

1  pursuant  to  ll;o  regul.itions 
prrj)  r.ulgated  thereunder.  Ihe  surrender 

\<i'-  Ii<:c!ise  was  a»  i.epted  on 
IV  ;t;mber  24,  1904,  iuid  accordingly,  -ill 

Its.  privileges,  and  fraiH.liises  derived 

refrom  have  bi-an  terminated. 
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Id.it  ilogof  F:viei,il  I)(iiiiesi-i<-  Ai,.si!.tii:i(:i: 
l'njLr;>!n  No.  59.011.  .Srti.ijl  Pii»:in<;s-i 
1':'.  '  ■itdiunl  (!iifn[)nii:es) 

I  ;»<^(i-  );u;ii:r;v  ;'  i.  :  i-r, 

R.i:«'rtl).  Slillmaii. 

.A-' ;  ciaU:  Af^mini-ilniiorjni  f.-nv.s-^j.c;;.' 
!IH    )<n:.  9'i-20'm  vn,:<\  1  -'ih  9^;  H:45  dini 
BiLt !  iC  C03£  M25-OI-M 


DEf>A.RTMENT  OF  TRANSPORTATION 

Co&st  Guard 
[Ci^  S5-004] 

erential  Glob-il  Positioning  System. 

ic  Intercoastal  Region; 
ironmental  Assessment 


ACT  II 
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iCY:  Qja.V,  Cuiird,  DOT. 
)N:  Notice  of  availahiiitv. 


M^JARY:  The  Coast  Guard  has  prepared 
'  ^grammatic  Environmental 
.ii.ssmont  (EA)  and  Finding  of  No 
lificant  Imp.ict  (FONSI)  for 


implementing  a  Differential  Glolwl 
Positioning  System  (DGFS)  Service  in 
the  Atlantic  Intercoastal  Region  of  the 
United  Status.  The  EA  concluded  that 
there  will  be  no  significant  impact  on 
the  environment  and  that  preparation  of 
an  Environmental  Impact  Statement  will 
not  be  nef:essary.  This  notice  announces 
the  availability  of  the  EA  and  P'ONSI 
and  .solicits  comments  on  them. 
DATES:  Comments  must  be  received  on 
or  before  February  27,  1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Se<:retary.  Marine  Safety 
Coum;il.  U.S.  Coast  Guard  Headquarters. 
2100  Se<:ond  Street  SW.,  Washington. 
DC  20593-0001.  or  may  be  delivered  to 
room  3406  at  Ihe  same  address  between 
8  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Fuderal  holidays.  The 
telephone  number  is  (202)  267-1477. 

Copies  of  the  EA  and  FONSI  may  be 
obtained  by  <  ontacting  LCDR  George 
Privon  at  {I^yii  267-0297  or  faxing  a 
reqtiest  at  (202)  267-4427.  A  copy  of  the 
K\  (less  enclosures)  is  also  available  on 
the  EltH;lronic  Bulletin  Board  System 
(BBS)  at  the  Navigation  Information 
C^'nter  (NIC)  in  Alexandria.  VA.  (703) 
313-5910.  For  information  on  the  BBS. 
call  the  NIC  watchstander  af  (703)  313- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
l.CDK  George  Privon.  Radionavigation 
Divi.sion.  (2021  267-(;297. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Co|.it!s  of  the  Prognmm.itic 
Knvironnifniai  Assu.-i.smeut  (EA)  and 
Findinj4  of  No  Significn:)!  impact 
(FON.SI)  are  ..vaiiahle  as  described 
undei  ADDRESSES.  The  Co.-st  Guard 
tMicouni;.^rs  iiil.-.ested  pf  .-sons  to 
(:oitni:ent  {>u  i\i>'i<v.  dci..;n!..'nls.  The 
Coast  (iua.'-J  may  revi.'^e  liie.se 
documents  in  view  of  the  comments.  11 
revisions  art-  -.varraiited.  availabMity  of 
tiH'  revised  il«,«.umenls  ui!!  be 
.in'itiiiiicfii  !iy  a  later  no'ice  in  thir 
Federal  Rr<;is!or 

Bat  k^rttund 

.As  requi:.'d  by  Conijress.  Ihe  Coast 
Guard  Is  ;)reparirv4  to  install  the 
fquipn.eiit  imcussif)-  to  implemoiil  a 
Differeiitial  Global  F')^itioni^t!  S\sl^>m 
(JK'.FS)  service  in  thf  Atlantic 
Iti'tircoasfc!  Corridor  area  of  the  United 
Slides.  DGPS  Is  a  new  radionavigaiion 
service  that  iuipr'oves  upon  the  100 
meter  accuricy  of  th-L:  rxislinj.  GIdI.jI 
Posirioniin;  Sy.sleni  (GPSJ  tu  provide  an 
.iccuracy  of  better  than  10  meters  For 
vessels,  this  degree  of  accuracy  is 
critical  for  pn-i.ise  electronic  navigation 
in  harbors  and  harbor  approaches  and 
u  ill  reduce  tlm  number  of  vessel 


groundings,  collisions,  personal 
injuries,  fatalities,  and  potential 
hazardous  cargo  spills  resulting  from 
such  incidents. 

After  extensive  study,  the  Coast  Guard 
has  selected  five  sites  along  the  Atlantic 
Intercoastal  C!orridor  coastline  for  the 
DGPS  equipment.  The  sites  are  in  the 
vicinity  of  Charleston,  SC;  Cjpe  Henry, 
VA;  Fort  Macon,  NC;  Cape  Canaveral, 
FL;  and  Miami.  FL.  The  sites  are  already 
used  for  related  purposes  and  were 
chosen,  in  part,  because  their  proposttd 
use  IS  consistent  with  their  past  and' 
present  use.  thus  minimizing  further 
impact  on  the  environment.  DGPS 
signal  transmissions  will  be  broadcast  in 
the  marine  radiobeacon  frequency  band 
(283.5  to  325  KHz)  using  less  than  50 
waits  (effective  radiated  power).  Signal 
transmissions  at  these  low  frequency 
and  power  levels  have  not  been  found 
to  be  harmful  to  the  surroundiiig 
enviroiunent. 

Proposed  Installations  at  Each  Site 

(a)  Radiobea(.on  .\ntenna — The  Coast 
Guard  proposes  to  use  an  existiUf; 
antenna  or  install  a  90  foot  guyed 
antenna  with  an  accompanying  ground 
plane  for  sites  as  follows:   • 
At  Cjpe  Henry.  VA.  the  existing  antenna 

and  groimd  plane  will  be  used. 
At  Miami.  FL,  the  existing  74  foot 

antenna  and  ground  plane  will  br 

used. 
.•\t  Clape  Canaveral.  FL.  the  existing 

g-i-ound  plane  will  need  to  Ik" 

upgraded  and  the  74  loot  a.-.tenna  will 

be  replaced  with  a  90  foot  mode!  at 

the  same  location. 
.M  Fort  Macon,  NC,  and  rJinil<;ston,  SC 

the  existing  antenna  and  ground  pi-'i-.e 

nil!  !>e  used.  , 

.^  ground  plane  for  Ih-^se  antennas 
consists  of  ap!)ro\iriia!e!v  120  copper 
radials  (6  gauge  copper  wir«')  installed  6 
i::ches  (or  le^s)  benea'h  'he  soil  and 
(>rnii,rt:ting  outward  from  the  antenna 
base.  The  optimum  radial  lennlh  is  300 
feet,  hut  this  length  may  I>e  shortened  to 
fit  within  propenvhniindarics. 
Wherever  possible,  a  very  elfwclive  t.  ih.'e 
jjIow  method  v  ill  be  utilized  i:i  th'! 
radial  inslallatio.i  to  mmimizt-  so:! 
(l!.slurl>.!m.e.  Instnllition  of  the  g:ound 
pLiU'  maA  first  require  some  rli!ari:igo! 
trer-.  and  hushes. 

(h;  IX'.PS  .\iilenn.i>— liu'ch  >it.'  u  ill 
require  fv.o  10  loot  masis  to  support 
tour  small  (4  inches  by  IM  indies 
dinmeter)  receiviim  nnM-nnas.  Tlie  mnsis 
will  be  inst-illt .!  on  concrete 
li.'un  Jatii^ns.  T'lese  m.isfs  are  i;eeded  lo 
support  the  primary  and  backup 
reference  receivers  ,ind  Intt-grity 
moniior.s.  riie  location  of  the  Iv.o  in.isN 
vviil  be  in  the  vicinity  of  the  electronic 
^.-ipiipmenf  building  or  hut.  but  at  I(Mst 
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50  feet  to  100  feet  from  existing 
structures. 

(c)  Equipment  shelter — DGPS 
transmitting  equipment  will  be  housed 
in  existing  equipment  facilities  with  the 
possible  exception  of  Fort  Macon,  NC. 
which  may  require  upgrading  the 
structure  to  hold  the  additional 
electronic  equipment. 

(d)  Utilities— The  Coast  Guard 
proposes  to  use  available  commercial 
power  as  the  primary  source  for  the 
electronic  equipment.  A  telephone  line 
will  be  required  at  each  site  to  allow  for 
remote  monitoring  and  operation. 

Description  of  Each  Site 

Charleston,  SC— The  site  is  co-located 
at  the  Charleston  Light  Station,  which  is 
on  Sullivans  island. 

Cape  Canaveral,  FL — Located 
approximately  10  miles  Northeast  of 
Cocoa  Boach  on  the  Cape  Canaveral  Air 
Force  Station. 

Miami.  FL — Located  approximately 
12  miles  Northeast  of  Coral  Gables  on 
the  Virginia  Key  island. 

Cape  Henry,  VA — This  site  is  located 
on  the  Fort  Story  Military  Reservation, 
which  is  adjacent  to  the  Cape  Henry 
Light.  The  light  is  listed  on  the  National 
Register.  The  Coast  Guard  and  VA 
SHPO  agree  the  proposed  project  will 
have  no  adverse  effect  on  the  historic 
property.  The  radiobeacon  equipment 
has  already  been  partially  upgraded  and 
is  transmitting  prototype  DGPS  signals 
for  test  and  evaluation  purpo,ses. 

Fort  Macon,  NC — The  site  is  co- 
located  at  the  USCG  Ba.se  Fort  Macon, 
which  is  near  the  historic  Fort  Macon. 
The  Coast  Guard  and  NC  SHPO  agree 
that  the  proposed  project  will  have  no 
adverse  effect  on  the  historic  property. 

Implementation  of  a  DGPS  service  in 
the  Atlantic  Intercoastal  Regional  is 
determined  to  have  no  significant  effect 
on  the  quality  of  the  human 
environment  or  require  preparation  of 
an  Environmental  Impact  Statement. 

Hated:  laniian  19.  199.5. 
G.A.  Penington, 

ni-iir Admiral,  U.S.  Coast  Cuard  Chief.  Officii 
of  Nnvij^ntion  Siifvtyand  W'alenvay Senices. 
(FR  D()< .  9.'i-209:i  Fih'd  1-26-9.S;  8:4.'i  ami 
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[CGD  95-006] 

Discontinuance  of  Coast  Guard  High 
Frequency  Morse  Radiotelegraphy 
Services 

AGENCY:  Co3.st  Guard.  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  the  Coast  guard  intends  to 
discontinue  all  high  frequency  Morse 


(HFCVV)  radiotelegraph  services.  More 
effective  means  of  communication  are 
now  in  use.  and  vessels  in  maritime 
areas  over  which  the  United  States 
exercises  responsibility  for  search  and 
rescue  no  longer  rely  on  HFCVV 
radiotelegraphy  as  a  primary  means  of 
communication. 
DATES:  All  Coast  Guard  HFCW 
radiotelegraphy  ser\'ices  will  be 
discontinued  on  April  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Adolph  Keyes,  Chief, 
Telecommunications  Policy  Section  (G- 
TTM).  Office  of  Command,  Control  and 
Communication.  U.S.  Coast  Guard,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  telephone  (202) 267-6598. 
telefax  (202)  267-4617,  or  telex  892427 
(COASTGUARD  WASH).  Normal  office 
hours  are  between  7  a.m.  and  3:30  p.m. 
(EST),  Monday  through  Friday,  except 
holidays. 

SUPPLEMENTARY  INFORMATION:  Since 
1959.  the  Coast  Guard  has  u.sed  high 
frequency  Morse  radiotelegraphy 
(HFCW)  to  communicate  with 
government  and  merchant  ships, 
primarily  to  broadcast  safety,  warnings 
and  navigation  information,  receive 
position  and  meteorological  reports 
from  ships,  and  to  communicate  with 
ships  at  sea  reporting  a  distress  alert  or 
medical  or  vessel  emergency. 

The  Global  Maritime  Distress  and 
Safety  Sy.stem  (GMDSS)  amendments  to 
the  Safety  of  Life  at  Sea  (SOLAS) 
Convention  were  adopted  in  1988  and 
initial  provisions  entered  into  force  in 
February,  1992.  GMDSS  methods 
provide  the  mariner  with  improved 
means  for  initiating  or  relaying  distress 
alerts,  and  receiving  safety  information 
pertinent  to  its  area  of  operation. 
Components  of  the  GMDSS  nnw 
available  include  navigation.".l  telex 
(NAVTEX).  simplex  lelt  type  over  radio 
(SITOR).  emergency  posiiion  indicating 
radio  beacons  (EPIRB).  search  and 
rescue  radar  transponders  (SARTS)  and 
International  Maritine  Satellite 
(INMARSAT).  NAVTEX,  SITOR  and 
INMARSAT'S  SafetyNet  provide  the 
mariner  with  the  same  components  of 
information  the  Coast  Guard  currently 
broadcasts  over  high  frequency  Morse 
(HFCVV)  radiotelegraphy.  Government 
and  merchant  Vessels  no  longer  rely  on 
high  frequency  Morse  (HFCVV) 
radiotelegraphy  as  their  primary  means 
of  safety  radiocommunications  when 
operating  within  maritime  areas,  where 
the  United  States  exerci.ses 
responsibility  for  search  and  rescue  and 
navigational  safety. 

U.S.  commercial  coast  radio  stations 
provide  adequate  radio  frequency  and 
time  of  day  coverage  of  maritime  aroas 


to  ensure  a  high  probability  of  reception 
of  di-stress  and  .safety  alerts.  Provisions 
exist  under  the  Communications  Act  for 
prompt  processing  of  distress  and  safety 
messages  and  forwarding  to  the 
appropriate  U.S.  Coast  Guard  rescue 
coordination  center. 

The  U.S.  Coast  guard  will  continue  to 
provide  HF  SITOR  service  from 
Communication  Stations  Kodiak  (NO)), 
Honolulu  (NMO),  and  Guam  (NRV).  and 
Communications  Area  Master  Stations 
San  Francisco  (NMC)  and  Portsmouth 
(NMN).  Additionally,  government  and 
merchant  vessels  can  contact  designated 
commercial  coast  radio  stations  on 
HFCW  to  pass  safety,  medical 
emergency  and  Automated-Mutual 
Assistance  Ves.sel  Rescue  (AMVER) 
reports  to  the  Coast  Guard  at  no  cost  to 
the  originator.  More  information 
concerning  Coast  Guard  distress  and 
safety  radio  circuits  can  be  obtained 
from  the  Coast  Guard  Navigation 
Information  Service  computer  bulletin 
board,  accessible  by  modem  at  (703) 
313-5910.  or  by  Internet  from  Telnet 
fedworld.gov'. 

The  Coast  Guard  believes  the  current 
implemented  provisions  of  GMDSS  and 
commercial  coast  radio  station  operating 
Morse  telegraphy  services  (HFCW) 
within  the  high  frequency  bands  are 
sufficient  to  ensure  distress  and  safety 
conuiiunication  services.  Therefore, 
effective  1  April  1995.  the  Coast  Guard 
proposes  to  cease  all  high  frequency 
Morse  (HFCVV)  radiotelegraphy  .services 
currently  operated  from  Coast  Guard 
Communication  Stations  Kodiak, 
Honolulu,  and  Guam,  and 
Communications  Area  Master  Stations 
San  Francisco  and  Portsmouth. 

Dalfd:  )anuar>  13,  1995. 
D.E.  Ciancaglini, 

ntHirAdmiml.  I'.S.  Coubt  Guard.  Chit'f.  Office 
nf  Command,  Control  and  Convniinicalious. 
IFR  EKjc.  95-2092  Filed  1-26-95;  8:45  am) 
BILLING  CODE  491ft-14-M 


[CGD  95-005] 

Area  To  Be  Avoided  Off  the 
Washington  Coast 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  meeting;  request  for 

conmienls. 

SUMMARY:  The  Coast  Guard  will  conduct 
a  public  meeting  to  obtain  information 
on  whether  the  applicability  of  an  area 
to  be  avoided  (ATBA)  off  the 
Washington  Coa.st  should  be  expanded 
to  include  vessels  and  barges  other  than 
those  carr>ing  cargoes  of  oil  or 
hazardous  materials. 
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DATES:  The  meeting  will  be  held 
February  23.  1995,  from  9:00  a.m.  until 
thfc)  last  speaker  is  heard.  Written 
comments  must  be  received  not  later 
Ihhii  March  3,  1995. 

ADDRESSES:  The  meeting  will  be  held  in 
thp  North  Auditorium  on  the  fourth 
n(|0r  of  the  Federal  Building,  915 
Stfjond  Avenue,  Seattle.  VVA  98174. 
Written  comments  may  be  mailed  to  the 
E>ecutive  Secretary,  Marine  Safety 
Council  (G-LRA).  U.S.  Coast  Guard. 
2li()0  Second  Street  SW,  Washington, 
DC  20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  d.iu.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidavs. 
Comments  will  become  part  of  this 
dojcket  and  will  be  available  for 
inspection  or  copying  at  room  3406. 
Cqast  Guard  Headquarters,  between  8 
a.iii.  and  3  p.m..  Monday,  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Margie  G.  Hegy,  Project  Manager, 
Vtssel  Traffic  Services  Division,  phone 
(202)  267-0415.  This  telephone  is 
eqitipped  to  take  messages  on  a  24-hcur 
basis. 

SUPPLEMENTARY  INFORMATION:  All  ATB.^ 
i.s  (i  defined  area  that  all  ships  or  cieflain 
ddsses  of  ships  are  encouraged  to  a\  oid 
betouse  navigation  is  partii.uiariy 
haprdous  or  it  is  exceptionally 
imjportant  to  avoid  casualties  vvithin  the 
art|d.  On  December  7,  1994,  the 
Mcititime  Safety  Committee  of  the 
International  Maritime  Organization 
adopted  an  ATBA  proposed  by  the  U.S. 
off  the  Washington  coast  in  the  vicinity 
of  he  Olympic  Coast  Nation-nl  Marine 
Sajictuary.  Tiie  ATBA  will  go  into  ettec  t 
on  June  7,  1995. 

Ijil  order  to  reduce  the  risk  of  marine 
casualty  and  resulting  pollution  and 
dartage  to  the  environment  of  the 
Olympic  Coast  National  .Marine 
Saijictuary,  all  vessels,  ii.i.luding  barges, 
carjrying  cargoes  classified  by  the  United 
Staibs  .".,-.  Iiazardous  materials  (e.g..  oil  or 
(l.t  luicnls)  should  avoid  the  area 
biubded  by  a  line  c.onnK.:fiiig  the 
(^wing  points 
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48^23.5'N 
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124=38.2  W 
124=38.2  W 
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125=15.5  W 
124=47.5- W 
124=1 1.0W 
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icaiise  of  concerns  raised  shortiv 
'>re  IMO  considered  the  U.S. 
roposal.  the  U.S.  delegation  informed 
Comniittee  that  the  issue  of 
ing  this  ATBA  to  include  other 
ories  of  commercial  vessels  would 
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be  considered  further  at  the  national 
level  and.  if  appropriate,  an  amendment 
would  be  submitted  for  IMO 
consideration.  This  meeting  will  give 
the  public  an  opportunity  to  provide 
information  and  documentation  as  we 
reconsider  this  issue. 

In  addition  to  information  you  wish  to 
provide,  the  Coast  Guard  is  also 
interested  in  your  response  to  the 
following  que.stions: 

1.  What  intere.st  or  industry  group  do 
you  represent? 

2.  If  an  Agent,  do  you  represent  LIS.  or 
foreign  flag  vessels? 

3.  Do  you  currently  own,  operate,  or 
charter  commercial  vessels  that  have 
occasion  to  operate  within  the  Marine 
Sanctuary?  If  yes,  please  describe 
number,  type,  length,  gross  tons, 
amounts  of  bunker  fuel  carried,  and 
type/quantity  of  cargo. 

4.  What  measure  (e.g.,  length,  gross 
tonnage,  barrels  of  product  and/or 
bunker  carried)  do  you  recommend  be 
used  to  establish  applicabilitv  for  the 
ATBA?  Why? 

5.  Are  there  products/c:argo  other  than 
petroleum  that  should  be  included  in 
the  applicability?  If  so.  why  and  how 
should  they  be  classified/identified? 
What  threat  do  they  pose  to  the 
sanctuary  resources? 

6.  It  has  been  suggested  that  the 
applicability  of  the  .ATBA  be 
expanded  to  include  all  ves.sels 
greater  than  500  gross  tons  regardless 
of  the  quantity  or  type  of  cargo 
carried.  What  impact  (e.g.,  economic, 
ext.ra  steaming  time,  safety)  would 
this  have  on  your  business/industry? 

7.  If  you  have  a  specific  proposal  to 
e.xpand  the  applicability,  quantify  the 
benefit  to  the  environment  that  would 
result.  What  is  your  proposal  based 
on?  Why  should  these  vessels  be 
included? 

8  How  many  vessels  (or  vessel  transits) 
per  year  are  potentially  affected  bv  the 
current  ATBA  applicability?  How 
many  by  e.xpanding  the  applicabilitv 
to  include  the  vessels  as  suggested  in 
number  6  or  7  above? 

9.  Prior  to  creation  of  the  .ATBA,  where 
have  your  vessels  historicallv 
transited  during  coastal  transits  (i.e  . 
how  many  miles  offshore)?  If  you  call 
on  a  coastal  port  within  the 
Sanctuary,  de.scribe  your  approach/ 
track  line  to  the  port. 

10.  .Are  there  industry  or  company 
policies  which  establish  vessel 
routes?  If  so,  what  are  they? 
Attendance  is  open  to  the  public. 

With  advance  notice,  and  as  time 
permits,  members  of  the  public  niav 
make  oral  presentations  during  the 
meeting.  Persons  wishing  to  make  oral 


presentations  should  notify  the  person 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  no  later  than  two 
days  before  the  meeting.  Written 
material  may  be  submitted  prior  to, 
during,  or  after  the  meeting. 

Dati><l:  lanuary  2:J.  1995. 
G.A.  Penington. 

/tpor  .Admiral.  I 'S.  Coast  Guard  Chief.  Offirfi 
of  S'avioation  Snfi^ty  and  W'atenvay  Sfn-ires. 
IFK  D<)(    9S-:'09l  Filed  1-26-95:  8:45  am! 

BILLING  CODE  4910-14-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-93.  Notice  2] 

Decision  That  Nonconforming  1992 
Mercedes-Benz  260E  Passenger  Cars 
are  Ehgible  for  Importation 

AGENCY:  National  Highwav  Traf!i(. 
Safety  Administration  (NHTSA),  DOT 
ACTION:  Notice  of  decision  by  NHTS.A 
that  nonconforming  1992  Mercedes- 
Benz  260E  passenger  cars  are  eligible  for 
imoortation. 


SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1992 
Mercedes-Benz  26()E  passenger  cars  not 
originally  maruitactured  to  complvvvilh 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  Stales    ' 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  f:ertified  by  its  maiuilacfurt' r 
as  (.omplying  with  the  safety  stfiiidards 
(the  1992  Mercedes-Benz  3(i()E).  and 
they  are  capable  of  being  readilv  alterod 
to  conform  to  the  standards. 
DATES:  The  decision  is  effective  on 
Iaiiuar\  27.  199t 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler.  Office  of  Vehicle  Safetv 
Compliance,  .N'HTS.A  (2()2-36fi-".3llt.). 
SUPPLEMENTARY  INFORMATION:  19")2 
Merc:edes-Benz  3()f)F 

Background 

Under  49  U.S.C.  3(n41(;0(  11(A) 
(tormerly  section  108((.)(3)(A)(i)  olllu- 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  .Act)),  a  motor  vehicle 
that  was  not  originally  ma nu fat  lured  to 
conform  to  ail  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refiised 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
mo'',  r  vehicle  originally  manuf.n.tiired 
fur  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  vearas  the 
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model  of  the  motor  vehi(.le  to  be 
romparnd,  and  is  (.apnble  of  being 
readily  altered  to  (onforni  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NUTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
|)ubiishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTS.A  (If'i  ides,  on  the  basis  of  the 
petition  a.'iil  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  R- 
90-009)  petitioned  NHTSA  to  decide 
whether  1992  Mercedes-Benz  260E 
pas.senger  cars  are  eligible  for 
importation  into  the  I'nited  States. 
NHTSA  published  notice  of  the  petition 
on  December  6,  1994  (59  FR  62778)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner.  NHTSA  has  det;ided  to 
grant  the  petition. 

Vehicle  Eligibility  Nunilier  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  veliii  le  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  V.SP  105  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  notice  of  final 
decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1992  Mercedes-Benz  260E  (Model  ID      . 
124.026)  is  substantially  similar  to  a 
1992  Mercedes-Benz  aooE  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  30115.  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  f  S.C.  30141la)(l)(A)  and 
(I.)(l);  49  CFR  593.8;  delegations  of  authority 
dt  49  CFR  1.50  and  501.8. 


Issued  on:  fanuafy  23,  1995. 
William  A.  Boehly, 

Asaoiiati'  Administrator  for  Enforcement. 
IFK  Doc.  95-2064  Filed  1-2&-95;  8:45  am) 

BILLING  CODE  4910-69-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

January  18. 1995. 

The  Department  of  Treasur>'  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearan(  e  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-51 1.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue.  NVV..  Washington.  DC  20220. 

Bureau  of  the  Public  Debt  (BFD) 

OMB  S'timber  1535-0111. 

Form  Number  SBD  2090. 

Type  ofRevw.w:  Extension. 

Title:  Authorization  for  Purchase  and 
Request  for  Change  United  States 
Series  EE  Savings  Bonds. 

Description:  This  form  is  used  to 
authorize  employers  to  allot  funds 
from  employees'  pay  for  the  purchase 
of  Savings  Bonds. 

Respondents:  Individuals  or 
households.  State  or  local 
governments.  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees. 
Non-profit  institutions.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 
1.600.000. 

Estimated  Burden  Hours  Per  Response: 
7  minutes,  30  seconds. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
33,333  hours. 

Clearance  Officer:  Vicki  S.  Ott.  (304) 
480-6553,  Bureau  of  the  Public  Debt, 
200  Third  Street.  Parkersburg.  West 
VA  26106-1328. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
39.1-7340.  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lois  K.  Holland. 

Df'pnrtnwntai  Reports  Management  Officer 
jFR  Doc.  95-2028  Filed  1-26-95:  845  anj) 

BILLING  CODE  4810-^0-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

FiinuHry  18,  1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
subinission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue",  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0135. 

Form  Number:  IRS  Form  1138, 

Type  of  Review:  Extension, 

Title:  Extension  of  Time  for  Payment  of 
Taxes  by  a  Corporation  Expecting  a 
Net  Operating  Loss  Carrj'back. 

Description:  Form  1138  is  filed  by 
corporations  to  request  an  extension 
of  time  to  pay  their  income  taxes, 
including  estimated  taxes. 
Corporations  may  only  file  for  an 
extension  when  they  expect  a  net 
operating  loss  carrj'back  in  the  tax 
year  and  want  to  delay  the  payment 
of  taxes  from  a  prior  tax  year. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,033. 

Estimated  Burden  Hours  Per 
Respondent/Rccordkeeper: 

Recordkeeping — 3  hr,,  21  min. 
Learning  about  the  law  or  the  form — 

35  min. 
Preparing  and  sending  the  form  to  the 
IRS— 41  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9,392  hours. 

OMB  Number:  1545-0906. 

Form  Number:  IRS  Form  8362. 

'Ape  of  Review:  Revision. 

T///e:  Currency  Transaction  Report  by 
Casinos. 

Description:  Casinos  have  to  report 
currencv  transactions  of  more  than 
$10,000  within  15  days  of  the 
transaction.  A  casino  is  defined  as  one 
licen.sed  by  a  State  or  local 
government  having  gro.ss  annu:il 
gaming  revenue  in  excess  of 
51,000,000. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  30,000. 


Eatimnted  Burden  Hours  Per 
Respondent/Recordkeeper:  47 
rtiinutes, 

Fr^uency  of  Response:  On  occasion. 

Ei^imated  Total  Reporting/ 
ilecordkeeping  Burden:  18,360  hours. 

OMB  Number:  1545-1163. 

Fdrm  Number:  IRS  Form  8822. 

Type  of  Review:  Extension. 

Title:  Change  of  Address, 

D^:tcription:  Form  8822  is  used  by 
taxpayers  to  inform  IRS  of  their 
i;hange  of  address.  IRS  will  u.se  this 
information  to  update  the  taxpayer's 
address  of  record. 

Rfispondents:  Individuals  or 
households,  Businesses  of  other  for- 
brofit.  Not-for-profit  in.stitutions. 
Farms.  Federal  Government,  State. 
Local  or  Tribal  Governments. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,500.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  16 
fninutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  387.501 
hours. 

Clearance  Officer:  Garrick  Shear,  (202) 
P22-3869,  Internal  Revenue  Service. 
Hoom  5571.  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

Oys  Reviewer:  Milo  Sunderhauf.  (202) 
^95-7340,  Office  of  Management  and 
budget.  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
^0503, 

Lo)s  K,  Holland, 

Depurimentul  Reports  Management  Officer. 

jFH  Doc.  95-2029  Filed  1-26-95:  8:45  am] 

BILliiNG  CODE  483(M)1-P 


Customs  Service 
[ADM-9-03:CO:R:IT:R  912545  FF] 

Filing  of  Contracts  and  Certifications 
Covering  Textile  and  Apparel  Products 
Under  Section  334  of  the  Uruguay 
Round  Agreements  Act 

AGENCY:  U,S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  document  advises  the 
public  of  the  requirements  and 
procedures  that  must  be  followed  in 
filing  contracts  and  certifications  with 
Customs  in  order  to  preclude 
application  of  new  origin  principles  to 
textile  and  apparel  products  entered,  or 
withdrawn  from  warehouse,  for 
consumption  during  the  period  of  July 
1.  1996  through  January  1,  1998,  as 
provided  in  section  334  of  the  Uruguav 
Round  Agreements  Act  (the  Act).  If  a 
contract  and  certification  are  not  filed 


with  Customs  in  accordance  with  the 
procedures  set  forth  in  this  document, 
such  textile  and  apparel  products  will 
be  subject  to  the  origin  principles 
contained  in  section  334(b)  of  the  Act. 
DATES:  Contracts  and  certifications  must 
be  filed  with  Customs  on  or  before 
February  6.  1995, 

ADDRESSES:  Contracts  and  certifications 
must  be  filed  with  the  Director,  Office 
of  Trade  Operations,  Attention:  Lisa 
Crosby.  Room  1323.  U.S.  Customs 
Service,  1301  Constitution  Avenue, 
N,W.,  Washington.  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Crosbv.  Office  of  Trade  Operations 
(202-927-0163), 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  8,  1994,  President 
Clinton  signed  into  law  the  Uruguay 
Round  Agreements  Act  (the  Act),  Public 
Law  103-465.  108  Stat,  4809,  Subtitle  D 
of  Title  III  of  the  Act  deals  with  textiles 
and  includes  section  334  which 
concerns  rules  of  origin  for  textile  and 
apparel  products. 

Paragraph  (a)  of  section  334  provides 
that  the  Secretary  of  the  Treasury  shall 
prescribe  rules  implementing  the 
principles  contained  in  paragraph  (b)  for 
determining  the  origin  of  textiles  and 
apparel  products.  Paragraph  (a)  further 
provides  that  such  rules  must  be 
promulgated  in  final  form  not  later  than 
July  1, 1995, 

Paragraph  (b)  of  section  334 
incorporates  the  following  provisions: 
(1)  General  rules  for  determining  when, 
for  purposes  of  the  customs  laws  and 
the  administration  of  quantitative 
restrictions,  a  textile  or  apparel  product 
originates  in  a  country,  territory,  or 
insular  possession,  and  is  the  growth, 
product,  or  manufacture  of  that  countrv. 
territory,  or  insular  pos.session;  (2) 
special  origin  rules  for  certain  identified 
goods:  (3)  a  multicountry  rule  for 
determining  origin  when  the  origin  of  a 
good  cannot  be  determined  under  the 
preceding  provisions  of  paragraph  (b); 
(4)  special  rules  governing  the  treatment 
of  components  which  are  cut  to  shape 
in  the  United  States  from  foreign  fabric 
or  are  products  of  the  United  States  and 
which  are  exported  for  assemblv  and 
returned  to  the  United  States;  and  (5)  an 
exception  to  the  application  of  section 
334  in  the  case  of  the  United  States- 
Israel  Free  Trade  Agreement,  which 
specifically  provides  for  the  continued 
application  of  the  rulings  and 
administrative  practices  that  were 
applied,  immediately  before  the 
enactment  of  the  Act,  to  determine  the 
origin  of  textile  and  apparel  products 
covered  by  that  Agreement,  unless  such 


rulings  and  practices  are  modified  by 
the  mutual  consent  of  the  United  States 
and  Israel. 

Paragraph  (c)  of  section  334  provides 
that  section  334  shall  apply  to  goods 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  Julv  1.  1996. 
However,  paragraph  (c)  furtherprovides 
that  section  334  shall  not  apply  to  goods 
if: 

(1)  The  contract  for  the  sale  of  such 
goods  to  the  United  States  is  entered 
into  before  July  20,  1994: 

(2)  All  of  the  material  terms  of  sale  in 
such  contract,  including  the  price  and 
quantity  of  the  goods,  are  fixed  and 
determinable  before  July  20,  1994; 

(3)  A  copy  of  the  contract  is  filed  with 
the  Commissioner  of  Customs  within  60 
days  after  the  date  of  the  enactment  of 
the  Act,  together  with  a  certification  that 
the  contract  meels  the  requirements  of 
paragraphs  (1)  and  (2)  above;  and 

(4)  The  goods  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  before  January  1. 
1998. 

Paragraph  (c)  was  included  in  section 
334  in  recognition  of  the  fact  that 
application  of  the  origin  principles 
contained  in  paragraph  (b)  may  result  in 
origin  determinations  that  are  different    • 
from  the  result  that  would  have  been 
reached  under  prior  law  and 
administrative  practice,  thus  causing 
undue  hardship  to  persons  who  had 
already  entered  into  binding  contracts, 
based  on  existing  law  and 
administrative  practice. 

Since  the  required  rules 
implementing  the  principles  of 
paragraph  (b)  of  section  334  are  ! 

currently  at  the  pre-publication  stage        | 
and  thus  are  not  available  for  reference.    J 
members  of  the  public  must  refer  to  the    ' 
provisions  as  contained  in  paragraph  (b) 
of  the  statute  in  order  to  assess  the  nwed 
for  filing  a  contract  and  certification 
with  Customs  as  provided  for  in 
paragraph  (c).  The  procedures 
applicable  to  the  filing  of  such  contracts 
and  certifications  are  set  forth  below. 

Procedures  for  Filing  Contracts  and 
Certifications 

A  legible  and  complete  copy  of  each 
contract,  together  with  the  required 
certification  signed  by  the  U.S.  party  to 
the  contract  or  authorized  officer  or 
agent  thereof,  must  be  filed  with  the 
Director.  Office  of  Trade  Operations. 
Attention:  Lisa  Crosby.  Room  1325.  U.S. 
Cu.stoms  Service.  1301  Con.stitution 
Avenue.  N.W..  Washington.  D.C.  20229. 
on  or  before  February  6.  1995.  Customs 
will  provide  written  confirmation  of 
each  timely  filing  within  five  working 
days  of  the  date  of  receipt  of  the  filed 
documents.  Contracts  and  c:ertiCcations 
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which  are  submitted  by  mail  or  courier 
service  and  \vhic:h  are  received  by 
Customs  after  February  6,  199.T,  will  not 
he  considered  to  have  been  timely  filed 
unless  they  reflect  a  postmark  or  other 
date  of  transmission  of  February  6. 
1995,  or  earlier.  If  a  contract  and 
certification  which  otherwise  meet  the 
terms  of  section  334(c)  of  the  Act  are  not 
filed  with  Customs  in  accordance  with 
the  procedures  set  forth  herein,  the 
textile  nnd  apparel  products  covered  by 


the  contract  will  be  subject  to  the  origin 
principles  contained  in  section  334(b)  of 
the  Act. 

Following  review  of  each  contract  and 
certification,  Customs  will  determine 
whether  the  filed  documents  meet  the 
requirements  of  paragraph  (c)  of  section 
334  and  will  provide  written  notice  to 
the  filing  party  regarding  that 
determination.  A  separate  notice  will  be 
published  at  an  appropriate  future  date 
regarding  the  entr>'  or  other  procedures 


to  be  followed  for  the  period  of  July  1 . 
1996.through  January  1,  1998,  in  the 
case  of  goods  covered  by  contracts 
found  by  Customs  to  meet  the 
requirements  of  paragraph  (c)  of  section 
334. 

Dated:  Idiiuary  24. 1995. 
A.W.  Tennant, 

Actinji  Assistant  Commissioner,  Office  of 
Field  Operations 

U'R  Doc.  95-2140  Filed  1-24-95;  4:34  pml 
BILLING  CODE  4820-02-P 


JMI 


Sunshine  Act  Meetings 


rhi:i  section  of  the  FEDERAL  REGISTER 
con  tfilps  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L?  4-409)  5  use.  552b(e)(3). 


COMMODITY  FUTURES  TRADING  COMMJSSION 

TIME  AND  DATE:  11.00  am..  Friddv. 
Felfruary  3.  1995. 

PUCE:  2033  K  St..  NVV..  Washington. 
DC,  8th  Floor  Hearing  Roo;n 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIOEflEO:  Surveillance 
Malters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
It^in  A.  Webb.  202-254-6314. 
lean  A.  Webb. 

Si-c  Tlary  of  the  CAiminission. 

IFR  Doc.  95-2159  Fiiod  l-2r^9'>.  10:4M  ,im| 

BILL  NG  CODE  6351 -01-M 


COMMODiTY  FUTURES  TRADING  COMMISSION 

TIME  AHO  DATE:  11:00  a.m..  Friday, 
February  10.  1995. 

PLAICE:  2033  K  St..  NW..  Washington.  ' 
rXTj  Bth  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
ma  iters. 

COfiTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  202-J!T4-fi314 
Jeaii  A.  Webb, 

S«-  9tC!ry'  of  the  CoiniDi^y^ion 

!FK  I)oc.  9.5-2160  Filwi  l-25-t),i;  U)  49  anil 

BILLMG  COOE  6351-01 -M 


COK^ilODITY  FUTURES  TRADING  COMMISSION 

TIMS  AND  DATE:  11. ';0  n.!;i.,  Friday. 
Febrjiiary  17,  1995. 

PLA  j£:  2033  K  St..  NVV..  Wdshington. 
DC.  6th  Floor  He.iri:i;;  FNOom. 
STaVus:  Closed. 

MATTERS  TO  BE  CONSiDERED:  Surveillanct) 
Matters. 

COr^TACT  PERSON  FOR  MORE  INFORMATION: 
jea;  A.  Webb,  202-2 '4-63 14 
J«ar  A.  Webb. 

.V'<7  titary-  ofttie  Coirniissinn. 

il'K  Doc.  95-2161  Fil..^  1-2S-MS:  10:49  iinij 

BILLiM:  COOE  6351 -01-M 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11  a.m..  Friday.  Feb.'oiary 
24.  1995. 

PLACE:  2033  K  St..  NW..  Washington. 
IXI.  8th  Floor  Hearing  Room. 


STATUS;  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters^. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-254-8314 

lean  .\  Webb, 

Sscwtary  of  the  Commission 

IFR  Doc.  95-2162  Filed  1-25-95;  10:4"J  ..mj 

BILUNG  CODE  6351 -01-M 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Amendment  to  Sunshine  Act  Meeting 

SUMMARY:  Pursuant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C. 
552b(e)(3)).  the  Farm  Credit 
Administration  gave  notice  on  Jaiujary 
10. 1995  (60  FR  2625)  of  the  regular 
meeting  of  the  Farm  Credit 
Administration  Board  (Board) 
scheduled  for  January  12.  1995.  This 
notice  is  to  amend  the  agenda  bv 
removing  an  itein  from  the  open  session 
of  that  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian.  Acting  Secretary  to  the 
Farm  Credit  Administration  Boa.'-d. 
(703)  883-40,i5.  TDD  (703)  833-4444. 
ADDRESSES:  Farm  Credit 
.Adminisirntion.  1501  Fann  Credit  Drive. 
McLean,  Virginia  22102-5C90. 
SUPPLEMENTARY  INFORMATION:  This 
meetinp,  of  the  Dcard  was  ope.n  to  rho 
pubiic  (limited  space  available).  Th<j 
open  session  of  the  agenda  for  Jar-tiirv 
12.  inqs,  is  amended  as  fellows: 

Open  S«s<iion 

«.  ntuoi-ts 

1.  CCKV^  Fi'.l  Q-.id;t(;r  .••V  i4  )>  i-;cj)...-i 

<i.  Dornative.s  Workgroup  '.\•■p■^^^ 
i).  (.l,\pitnl  W.jrk^^roup  Rt'pi..-t. 
D:(!.^-i;  |a'i'.i.;.-y  2!.  i^^t.'i 
Fitiyd  Fithian. 

ActK'i-i  ''>f;<:r>-l>:r\-.  F:irm  Cf^:dit  Ad'iiit.t>tr'tlt<-i!\ 
lioiirH. 

II-K  D««;.  '.>.i-2_'.5t  FHfid  l-w:">-05;  2:5M  .iir.j 

BILLING  COOE  6705-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPOBATiON  .^ 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
Government  in  the  Sunshine  Act  '  (5 
U.S.C.  552b).  notice  is  hereby  given  thai 
at  10:05  a.m.  on  Tuesday.  January  24. 
1995.  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 


tednral  Register 

Vol.   (,i).   \f».    IH 

Fnii,<v.  |.i;viary  2/.   fl'»5 


i.u't  in  clost  il  session  to  «:onsider 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities 

In  caHi:ig  the  meeting,  the  Boord 
determined,  on  motion  of  Vit.n 
Chairman  Andrew  C.  Hove,  Jr., 
sec.onded  by  Director  Jonathan  I. 
Fiechter  (Acting  Director.  Office  ot 
Thrift  Supervision),  concurred  -n  hv 
Director  Eugene  A.  Ludwig  (Co:i'otro!ler 
of  the  Currency),  and  Chairm.-';i  T'l'  ki 
Tigert  Heifer,  that  Corporation  :m  siness 
required  its  consideration  of  d.e  matters 
on  less  than  seven  days'  notice  to  the 
public:  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation:  and  that  the  matters  t;ould 
he  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  {cl(6). 
(c)(8).  (c)(9HA)(ii).  (c)(9)(B).  and  ((:)(10l 
of  the  "Government  in  the  Sunshine 
.Act"  (5  U.S.C.  552b  (c)(4).  (c)(B).  U:]\H\. 
(c)(9)(A)(ii).  (c)(9)(B),  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
^..50  17th  Street.  NW..  Washington.  DC. 

Octed:  Idnuary  24,  lyo.n. 
f  '.Icriil  Deposit  Insurar.ro  (ioriMiriitiori 
Leneta  G.  Gregorie, 
A,i-*ing  Assistant  Execuiivv  .Srt  nft-fc-rv 
iri-<  DfKL.  45-2153  Fiif!.i  l-i--.-M4;  lOaM  «  •:• 
a-LLING  CO0£  6714-a-M 


FEDERAL  DEPOSIT  ;NSL!Ra'nCE 
CORPORATiON 

Notice  of  Agency  Meei  ng 

Pursuant  to  the  provisions  of  the 
Government  in  the  Si;nshine  Acf  ( i 
tf.S.C.  552b).  notice  is  h.tjrehy  given  that 
the  Federal  Deposit  hKurance 
Corporation's  Board  of  Directors  will 
liieet  in  open  se.ss^on  at  10:00  a.m.  en 
Tuesday.  J.ir.uary  31.  lOO,".  to  consifir;.- 
thr';  foiiowing  m.jtters: 

Suniuinry  Aj^enda 

Ho  sub.stiintive  di.scu^sion  oi  tl:i! 
foii'jvving.item.^  isantirjipited.  The.se 
matters  will  fw  resolved  witb  a  singlt- 
vote  unless  a  member  of  the  Beard  of 
Direi;tors  requests  that  an  item  be 
moved  to  th.e  discussion  age::  ia 

Disposition  (.«f  niiiiutcs  ot  pr»?vii)ijs 
iiH.'ctings. 

Riiports  of  actiuns  appnntxi-bv  On- 
standing  committees  of  the  ( jirpo.-iitn  ■::  ,.!i(l 
tjy  officers  of  the  Corporation  pursuant  to 
authority  dniogatod  hy  the  Board  «»f  Dir«xiot> 
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Memorandum  and  resolution  ro: 
Amendments  to  an  Existing  Privacy  Art 
System  of  Records  (Consumer  Complaint  and 
Inquiry  System),  which  would  update 
language  describing  the  system  location, 
categories  of  records  in  the  system,  etc., 
necessitated  by  a  recent  reorganization 
within  the  Corporation;  and  a  proposal  for 
the  delegation  of  authority  to  the  Executive 
Secretary  to  authorize  minor  amendments  to 
existing  Privacy  Act  systems  of  records. 

Memorandum  and  resolution  re: 
Establishment  of  a  New  System  of  Records 
(Unclaimed  Deposits  Reporting  System) 
which  would  consist  of  records  relating  to 
unclaimed  insured  or  transferred  deposits 
from  closed  insured  depository  institutions 
for  which  the  Corpwralion  was  appointed 
receiver  after  January  1, 1989. 

Memorandum  re:  lanuary  1995  Funding 
Request;  Financing  Corporation  (FICO) 
Assessment. 

Discussion  Agenda 

Memorandum  and  resolution  re:  Pmposed 
amendments  to  Parts  327  and  304  of  the 
Corporation's  ndes  and  regidations,  entitled 
"Assessments"  and  "Forms,  Instructions,  and 
Reports."  respectively,  which  would 
establish  a  new  assessment  rate  schedule  for 
Bank  Insurance  Fund  members. 

Memorandum  re:  Issuance  of  a  General 
Counsel  Opinion  regarding  the  treatment  of 
assessments  paid  by  members  of  the  Bank 
insurance  Fund  on  deposits  acquired  from 
members  of  the  Savings  Association 
Insurance  Fund. 

Memorandum  re:  Semiannual  review  of  the 
recapitalization  of  the  Savings  Association 
Insurance  Fund  and  the  setting  of  assessment 
rates. 

Mem«)randum  and  Resolution  n;:  l'rop<wed 
amendments  to  Part  363  of  the  Corporation's 
rules  and  regulations,  entitled  "Annual 
Independent  Audits  and  Reporting 
Requirements,"  in  order  to  conform  the  rule 
with  the  Riegle  Community  Development 
and  Regulatory  Improvement  Act  of  1994. 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  344  of  the  (Corporation's 
niles  and   egulations.  entitled 


"Recordkeeping  and  (Confirmation 
Requirements  for  Securities  Transactions," 
which  would  provide  for  express  waiver  of 
the  requirement  that  insured  state 
nonmember  banks  disclose  the  amount  of 
remuneration  ret:eived  in  connection  with 
securities  transactions  involving  third  party 
brokerage  networking  arrangements. 

Memorandum  and  Resolution  re:  Final 
amendment  to  Part  330  of  the  Corporation's 
rules  and  regulations,  entitled  "Disclosure  of 
Cjipital  Condition."  requiring  institutions  to 
disclose  capital  condition  to  depositors  of 
employee  benefit  plan  funds,  which  affects 
the  availability  of  pass-through  insurance  for 
employee  lienefit  plan  deposits,  and  other 
technical  amendments. 

Memorandum  and  Resolution  re:  Proposed 
amendments  to  Part  325  of  the  (Corporation's 
rules  and  regulations,  entitled    (Capital 
Maintenance,"  which  would  modify  the 
definition  of  the  Organization  for  Economic 
(Cooperation  and  Development-based  group 
of  countries. 

Memorandum  and  Resolution  re;  Final 
amendments  to  Part  325  of  the  Corporation's 
rules  and  regulations,  entitled  "(Capital 
Maintenance,"  which  establish  a  limitation 
on  the  amount  of  certain  deferred  tax  assets 
that  may  he  included  in  Tier  1  capital  of 
insured  state  nonmember  banks  for  risk- 
Iwsed  and  leverage  capital  purposes. 

Memorandum  and  Resolution  re:  Notice  of 
withdrawal  of  proposed  amendments  to  Part 
.348  of  the  Corporation's  rules  and 
regulations,  entitled  "Management  Official 
Interlocks,"  which  would  have  created 
certain  limited  exceptions  to  the  prohibition 
on  management  official  interlocks  for 
depository  institutions. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  .S50— 17th  Street. 
N.VV.,  Washington,  D.C. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-.3132  (Voice); 


(202)  942-.T111  (TTY).  to  make 
necessary  arrangements. 

Request  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Acting 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757." 

Dated:  January  24, 199.5. 
Federal  Deposit  Insurance  (Corporation. 
Robert  E,  Feldman, 
Acting  Executive  Secretary. 
(FRDim;.  95-21.56  Filed  1-25-95;  10:19  ami 

BILUNG  CODE  6714-01-M 


FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 
COMMISSION 

TIME  AND  DATE:  10  a.m..  Thursday 
January  2B,  1995. 

PLACE:  Room  BOO,  1730  K  Street,  NVV 
Washington,  DC. 

STATUS:  Closed  IPursuant  to  5  IJ.S.C. 

§552b(c){10)l. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  Ceneral  meeting  to  jletennine  (urrent 
status  of  pending  cases. 

No  earlier  announcement  of  the 
addition  of  this  matter  to  the  previously 
s«;heduled  meeting  was  possihle.  It  was 
determined  by  a  unanimous  vote  of  the 
Commissioners  that  these  matters  be 
di.scussed  in  closed  session. 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen,  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/l-800-877-H339  for  toll 
free. 

Dated;  )anuar>'  23.  1995. 
lean  H.  Ellen, 

Ciiii'f  Docket  Clerk. 

|FR  Doc.  95-2250  FiU-d  1-2.5-95;  2;59  pnij 

BILLING  CODE  6735-0 1-M 


Corrections 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
puWistied  Presidential,  Rule,  Proposed  Rule, 
antf  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropriate  document  categories 
e'se\wtiere  in  the  issue 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Pan  658 

(Docket  No.  940846-434S:  I.D.  080194C] 
R!N  0648-AF83 

Foreign  Fishing;  Shrimp  Fishery  of  the 
Gulf  of  Mexico 

('ontntinn 

In: rule  docunurni  94-31770  beginning 
on  {Wge  66787.  in  the  issue  of 
Wednesday.  December  28,  1094,  mnkf 
the  fuMowing  coirections: 

§658.25    (Corrected] 

l.pn  jiage  66792,  in  the  third  coliiimi. 
in  §^58.25.  in  the  tablf.  the  column 
tuitifllk^d  "W  should  be  a  subheading 
under  the  heading  "Koran  Chain  7080' 

2.pn  the  same  p.ige.  in  the  same 
colulnn,  in  §658.25,  after  the  table,  in 
lootrtoie  2.  "-  A.'\.'\.'\2  Long  Ft. 
(soujliiwest  tip)."  should  road  '-  Luii^ 
Pt.  (jlouthwest  tip)  ■■ 

8ILLIMQ  CODE  150»-01-O 

DEPARTMENT  OF  JUSTICE 
28  CFR  Part  36 

Nondiscrimination  on  the  Basis  of 
Disability  by  Public  Accommodations 
and  in  Commercial  Facilities 


In 


JMI 


:tii>n 


w  CFR  cornu  i.'di!  .ippi'.irii;;^  u:i 
OKO  in  Ih*'  issi;c  ol  Krid.iy.  laniiir'. 


i;t.  1095,  the  subject  heading  should 
nuul  as  set  forth  above. 

billing  code  tjos-oi-o 

DEPARTMENT  OF  JUSTICE 
Parole  Commission 
28  CFR  Part  2 

Paroling.  Recommitting,  and 
Supervising  Federal  Prisoners: 
Controlling  Drug  Abuse  by  Federal 
Parolees 

('.nn,:itmu 

\:\  rule  diM.niiiont  94-.1107H  begiiiniut; 
on  [Mgt!  66734  in  the  is.sue  of 
Wtrdnesday.  December  28.  1004.  make 
the  fnllowiiigcomH.tions: 

§2.40    (Corrected) 

On  page  667  i5.  in  \\n:  tirst  coiuinn,  m 
.iniendatory  instruction  2  for  «>  2.40.  in 
the  second  line  and  in  the  second  lin<; 
of  the  section,  tiie  paragraph  design.itioii 
"(K)' should  read  "(k)". 

BILLING  CODE  IMS-OI-O 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  870.  871.  872,  873.  874. 
and  890 

RIN  3206-AF94 

Federal  Employees'  Group  Life 
insurance  and  Federal  Employees 
Health  Benefits  Programs; 
Reconsideration  of  Employing  Office 
Enrollment  Decisions 

Ciirn-itinit 

111  .■•Mle  dm  uiiiiMU  94-.iiti4.1  bf^rni.jit^ 
on  page  f)6434  in  the  i.ssue  of  Tuc-sdav. 
I)»M:eniber  27.  1904.  the  CFR  luMdiri- 
should  Hppe.ir  as  set  forth  above 

BILLING  CODE  IS05-01-O 


Federal  Rf>gi<iler 

Vol    (,0.  No.   IK 

Irnl.iy.  1,1111. iiry  27.   IM5 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  240 

(Release  No.  34-35123;  File  No.  S7-17-94J 
R!N3235-AG15 

Proposed  Rule  Changes  of  Sei? 
Regulatory  Organizations;  Annual 
Filing  of  Amendments  to  Registration 
Statements  of  National  Securities 
Exchanges,  Securities  Associations. 
and  Reports  of  the  Municipal 
Securities  Rulemaking  Board 

C'l-irfi  tioii 

In  niledocun.etil  '14-  llfi57  li.-i;;iinmk; 
on  pagt!  66692  in  the  issue  of 
Wediiesd.iv.  December  28.  1<('14.  ::i,ik.- 
the  foiliiwing (orrectinn; 

§2406a-2    (Corrected] 

On  p.ige  f.(K  00.  in  tiie  lifst  i.oriiiiin. 
tier  lien(ii':g  fur  aniendator>-  instn.i  liici 
4  should  read  as  set  forth  ahovi- 

BILLING  CODE  1505-0I-O 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  156 

(CGD  93-081] 
RIN2115-AE90 

Designation  of  Lightering  Zones 

(lnrrr^rtKin 

In  proposed  ride  d(M;iim.-ni  'ri-<)47 
beginning  on  page  3185  i;i  tiie  issu.-.,: 
Krid.iy   lanuary  l.L  10'»">.  iiiikf  "fK- 
tcllciwing  correction: 

1.  On  p.ige  1186,  in  liie  brsi  c.ilMjiiii 
under  SI  PPI.KMKNT.ARY 
l\K)RM.Vri()\:.  in  the  tirsi  |M..e.r.ipi, 
111  the  third  \;ut\  ".'loned"  .i!u>,.:<:  ..-.nl   . 
■/<mes  " 

2  On  the  same  panu.  in  lie-  sv.  uud 
i.i.iliunn,  ill  the  second  tiiil  pat.iiLK  ij.ii.  i: 
tiie  lourfh  line,  '■hiiie  20,  '  she-.iii  rKot 
)i.;;.-:!n.- 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  437 
[FRL-5126-9) 
RIN  2040-AB78 

Effluent  Limitations  Guidelines, 
Pretreatment  Standards,  and  New 
Source  Performance  Standards: 
Centralized  Waste  Treatment  Categorv 

agency:  Environninntal  Protection 
AgtMicy  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  regulation 
would  establish  technology-based  limits 
for  the  discharge  of  pollutants  into 
navigable  waters  of  the  United  States 
and  into  publicly-owned  treatment 
works  by  existing  and  new  facilities  that 
receive  industrial  waste  from  off-site  for 
treatment  or  recovery.  This  regulation 
will  reduce  the  discharge  of  pollutants 
by  at  least  123  million  pounds  per  year, 
reducing  excursions  of  aquatic  life  and/ 
or  human  health  toxic  effect  levels  in 
thirty  waterbodies.  As  a  result  of 
consultation  with  stakeholders,  the 
preamble  solicits  comments  and  data 
not  only  on  issues  raised  by  EPA.  but 
also  on  those  raisi^d  by  State  and  local 
governments  who  will  be  implementing 
these  regulations  and  by  industry 
representatives  who  will  be  affected  by 
them. 

DATES:  (Comments  on  the  prop«)sal  must 
be  received  by  April  27. 1995. 

In  addition,  EPA  will  conduct  a 
workshop  covering  this  rulemaking,  in 
conjunction  with  a  public  hearing  on 
the  pretreatment  standards  portion  of 
the  rule.  The  workshop  will  be  held  on 
March  24.  1995.  from  8:30  a.m.  to  10:30 
a.m.  The  public  hearing  will  be 
conductiui  from  11  a.m.  to  1  p.m. 
ADDRESSES:  Send  comments  on  this 
proposal  to  Ms.  Debra  DiCianna, 
Engineering  and  Analysis  Division 
(4303).  911  East  Tower,  U.S.  EPA.  401 
M  Street  S\V.  Washington,  DC  20400. 
The  public  record  is  in  the  Water  Docket 
located  in  the  basement  of  the  EPA 
Headquarters  building.  Room  L102,  401 
M  Street  SW.  Washington.  DC  20460. 
telephone  number  (202)  260-3027.  The 
Docket  staff  requests  that  interested 
parties  i:all  for  an  appointment  between 
the  hours  of  9  am  and  3:30  pm.  before 
visiting  the  docket.  The  EPA  regulations 
at  40  CFR  Part  2  provide  that  a ' 
reasonable  fee  may  be  charged  for 
copving. 

The  workshop  and  public  hearing 
covering  the  rulemaking  will  be  held  in 
the  LK>k(!  Michigan  Conference  Room  at 
the  U.S.  EE'A  Region  V  Building.  77 


West  Jackson  Boulevard,  Chicago,  IL. 
Persons  wishing  to  present  formal 
comments  at  the  public  hearing  should 
have  a  written  copy  for  submittal. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  technical  information  contact 
Ms.  Debra  DiCianna  at  (202)  260-7141. 
Additional  economic  information  may 
be  obtained  bv  contacting  Ms.  Susan  M 
Burris  at  (202)  260-5379.  Backgroimd 
documents  supporting  the  proposeil 
regulations  are  described  in  the 
"Background  Documents"  section 
below.  Many  f)f  the  documents  are  also 
available  from  the  Office  of  Water 
Resource  Center,  RC-4100.  U.S.  EPA. 
401  M  Street  SW.,  W'ashington,  DC 
20460;  telephone  (202)  260-7786  for  the 
voice  mail  public  ation  recjuest  line. 

SUPPLEMENTARY  INFORMATION: 

Overview 

The  preamble  describes  the 
definitions,  acronyms,  and 
abbreviations  used  in  this  notice;  the 
background  documents  that  support 
these  proposed  regulations;  the  legal 
authority  of  these  rules:  a  summary  of 
the  proposal;  background  information; 
and  the  technical  and  economic 
methodologies  used  by  the  Agency  to 
develop  these  regulations.  This 
preamble  also  solicits  comment  and 
data  on  specific  areas  of  interest. 

Organization  of  This  Document 

l)<!riniti<)iis,  Acronyms,  and  .Ahbri'vintions 
Hacksround  Uooinn-nts 

Logal  Authority 

I.  .Summary  and  .Srope  of  thif  l'ropos(?d 

Regulation 
A.  Bat  kgroiuid 
H.  The  Qintrali/.wi  Waste  Tn'atmcnt 

Industry 
C  Scnpa 
II  Proposed  l.irnit.itiiiiM  and  .Standards 

II.  na(.kj>rouiid 

A.  Clean  Wati-r  Ai  t 

H.  .Summiiry  of  I'ulilii  Participation 

C.  The  Land  Disposal  Restrictions  Program 

III.  Description  of  the  Industry 

A.  Centralized  Waste  Treatment  Fa<  ilities 
\i.  Wasti!  Treatment  Processes 

IV.  .Summary  of  EPA  .Activities  and  D;ifa 

Cathttring  Lfforts 
A.  KPA  Initial  Efforts  to  Develoj) 

Gtiidi'lines  for  the  Waste  Treatment 

Industry 
M.  Wastewater  .Sampling  Program 
(":.  \Wl  Waste  rn-atmei.t  Indi;str\ 

Questionnaire 
I).  Detailed  Monitoring  Questioiiiiairi? 

V.  Development  of  Kffluent  Limitations 

Ciuidelines  and  Standards 
A.  Industry  .Suh(  att^gtirization 
U.  Characterization  of  Wastewater 

C.  Pollutants  Not  Regulated 

D.  Available  I'tjchnologies 

K.  R.ition.di;  for  .S<!lei  lion  of  Proposed 
Keoulations 


F.  Monitoring  to  Demonstrate  Coiniiliantf 

with  the  Regulation 
(;.  Determination  of  Long-Term  .Xxerages, 

Varial)ilitv  Factors,  andj.iinilalions  for 

HPT 
II.  Regulatory  Implemcntulion 
VI  C'osis  and  Impa(  ts  ofKeguLitivv 

Alternative 
A.  Costs 

H.  Pollutant  Reductions 
C.  E(  onomic  Impact  Assessment 
U.  Water  Quality  .Analysis 
F.  Non-Water  Qualify  Fn\ironnieiit,il 

hnpai  is 
\'ll.  Administrative  Requirements 
,\  Doi  ket  and  Public  Record 
H  Clean  Water  .Ac  t  I'roi  edund 

Recjuirements 

C.  Executive  Order  12Hf)l. 

D.  E\ec  utive  Order  12a75 

H.  Regulatory  Flexibility  Ac  t 
F.  Paperwork  Reduction  Ai  t 
\ill.  Solicitation  of  Data  and  Comments 
■A.  Introduction  and  Ceneral  Solii  ifatioii 
H.  .S|>(!cii'ic  Data  and  Comment 
Solicitations 

Definitions.  Acronyms,  and 
Abbreviations 

Administrator — The;  Adminislr.itor  of 
the  U.S.  Environmental  Protciction 
Agency. 

Agency — The  U.S.  Environm«mtal 
Protection  Agency 

Average  monthly  discharge 
limitation — The  highest  allowal)le 
average?  of  'daily  clisriharges"  over  a 
calendar  month,  calculated  as  the;  sum 
of  all  "daily  discharges"  measured 
during  the  calendar  month  dividcsd  by 
the  luimber  of  "daily  dischargers" 
measured  during  the  month. 

BAT — The  best  available;  technology 
economically  achievable,  as  desr  ribctd 
in  Sec.  304(b)(2)  of  the  CWA< 

BCT — The  best  conventional  pollutant 
control  technology,  as  described  in  S<!c. 
304(b)(4)  of  the  CWA. 

BOD^ — Biochemical  oxygen 
demand — Five  Day.  A  measure;  ot 
biochemical  decomposition  of  ori;aiii( 
matter  in  a  water  sample;.  It  is 
determined  by  measuring  the  elissolveici 
oxygen  consumed  by  microorganisms  to 
oxidize  the  organic  contaminants  in  a 
water  sample  under  standard  laboratory 
conditions  of  five  days  and  70  '(;.  BOD-, 
is  not  relattid  to  the  oxygen 
rt'quirements  in  chemit  al  e:oinbuslion 

BFT— The  best  prat  tit;abl(!  ciontrol 
technolcjgv  currently  available,  as 
dt-scribedin  .Sec.  3o'4(b)(l)  of  tlieCWA. 

Centralized  waste  treatme.-nt  facility — 
.Any  facility  that  trejats  any  hazarcii)iis  or 
non-hazardous  industrial  wasters 
received  from  off-site;  by  tanke;r  true  k. 
trailer/roll-off  bins,  drums,  barge,  or 
other  forms  of  shipmemt.  A  "t-tjntralized 
waste  trcatmeiit  facility"  includes  (1)  a 
facility  that  treats  wa.ste  re<e;ive d  from 
off-site  t;xclusivnlv  and  (2)  a  f.icilitv  that 


treats  wastes  generated  on-site  as  well  as 
waste  received  from  off-site. 
.     Centralized  waste  treatment 
wastewater — Water  that  comes  in 
contact  with  wastes  received  from  off- 
site  for  treatment  or  recovery  or  that 
comes  in  contact  with  the  area  in  which 
the  off-site  wastes  are  received,  stored  or 
collected. 

Clarifier — A  treatment  unit  designed 
to  remove  suspended  materials  from 
wastewater — typically  by 
sedimentation. 

COD — Chemical  oxygen  demand.  A 
bulk  parameter  thdt  measures  the 
oxygen-consuming  capacity  of  refi-actory 
organic  and  inorganic  matter  present  in 
water  or  wastewater.  COD  is  expressed 
as  the  amount  of  oxygen  consumed  from 
a  chemical  oxidant  in  a  specific  test. 

Commercial  facility — Facilities  that 
acdopt  waste  from  off-site  for  treatment 
from  facilities  not  under  the  same 
ownership  as  their  facility. 

Conventional  pollutants — The 
pollutants  identified  in  Sec.  304(a)(4)  of 
the  CWA  and  the  regulations  thereunder 
(biochemical  oxygen  demand  (BOD?), 
total  suspended  solids  (TSS),  oil  and 
grease,  fecal  coliform.  and  pH). 

(tW A— Clean  Water  Act.  The  Federal 
Water  Pollution  Cpntrol  Act 
An  endments  of  1972  (33  U.S.C.  1251  et 
seq.).  as  amended,  inter  alia,  bv  the 
Clean  Water  Act  of  1977  (Public  Law 
9.5-  ?  17)  and  the  Water  QuaUty  Act  of 
19t  r  (Public  Law  100-4).  CWT— 
Centralized  Waste  Treatment. 

Daily  discharge; — The  (discharge  of  a 
pollutant  measured  during  any  calendar 
day  or  any  24-hour  period  that 
reaionably  represents  a  calendar  day. 

Direct  discharger — A  facility  that 
dis:4iarges  or  may  discharge  treated  or 
unli)eated  pollutants  into  waters  of  the 
Unijed  States. 

I  ifluent — Wastewater  discharges. 

I  ffluent  limitation — .Any  restriction, 
including  schedules  of  compliance, 
est  iblished  by  a  State  or  the 
.Aditiinistrator  on  quantities,  rates,  and 
cot  (:entrations  of  chemical,  physical, 
biological,  and  other  constituents  which 
are  ^lischargeKl  from  point  sources  into 
nav  gable  waters,  the  waters  of  the 
CO!  J  iguous  zone,  or  the  ocean.  (CW.A 
S(;(  lions  301(1))  and  304(b).) 

LI  .A — Economic  hnpac.l  .Analysis. 

11 'A — The  U.S.  Environmontai 
Pre  tL'ction  .Agency. 

F  iicilitv — .A  facility  is  all  contiguous 
pn  perty  owned,  ()pi;rated,  lt;ased  or 
unil;;r  the  control  of  the  same  person. 
Th  ;  contiguous  property  may  be 
di\ide;d  by  public  or  private  right-of- 
wa  k . 

lixvl  Blending — The;  process  of  mixing 
orgtinic  waste  for  the  purpose  of 
goil^irating  a  fue;!  for  riuiso. 
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Indirect  discharger — A  facility  that 
discharges  or  may  discharge  pollutants 
into  a  publicly-owned  treatment  works. 

LTA — Long-term  average.  For 
purposes  of  the  effluent  guidelines, 
average  pollutant  levels  achieved  over  a 
period  of  time  by  a  facility,  subcategory, 
or  technology  option.  LTAs  were  used 
in  developing  the  limitations  and 
standards  in  today's  proposed 
regulation. 

Metal-bearing  wastes — Wastes  that 
contain  metal  pollutants  from 
manufacturing  or  processing  facilities  or 
other  commercial  operations.  These 
wastes  may  include,  but  are  not  limited 
to,  the  following:  process  wastewater, 
process  residuals  such  as  tank  bottoms 
or  stills  and  process  wastewater 
treatment  residuals,  such  as  treatment 
sludges. 

Minimum  level — The  level  at  which 
an  anaUiical  system  gives  recognizable 
signals  and  an  acceptable  calibration 
point. 

Mixed  Commercial/Non-commercial 
facility — Facilities  that  accept  some 
waste  from  off-site  for  treatment  from 
facilities  not  under  the  same  ownership, 
and  some  waste  from  off-site  for 
treatment  from  facilities  under  the  same 
ownership  as  their  facility. 

New  Source — "New  source"  is 
defined  at  40  CFR  122.2  and  122.29. 

Non-commercial  facility — Facilities 
that  accept  waste  from  off-site  for 
treatment  only  from  facilities  under  the 
same  ownership  as  their  facility. 

Non-conventional  pollutants — 
Pollutants  that  are  neither  conventional 
pollutants  nor  priority  pollutants  listed 
at  40  CFR  Section  40i. 

Non-detect  value — A  concentration- 
based  measurement  reported  below  the 
sample  specific  detection  limit  that  can 
reliably  be  measured  by  the  analytical 
mathod  for  the  pollutant. 

Non-water  quality  environmental 
impact — An  environmental  impact  of  a 
control  or  treatment  technology,  other 
than  to  surface  waters. 

NPDES— The  National  Pollutant 
Discharge  Elimination  System 
authorized  under  Sec.  402  of  the  CW.A 
NPDES  requires  permits  for  discharge  of 
pollutants  from  any  point  source  into 
waters  of  the  United  States. 

NSPS — New  Source  Performance 
Standards. 

OCPSF — Organic  Chemicals.  Plastics, 
and  .Synthetic  Fibers  Manufacturing 
Effluent  Guideline. 

Off-Site — "Off-site"  means  outs'de  the 
boundaries  of  a  facility. 

Oily  Wastes — Wastes  that  contain  oil 
and  grease  from  manufacturing  or 
processing  facilities  or  other  commercial 
operations.  These  wastes  may  include, 
but  are  not  limited  to.  the  following: 


spent  lubricants,  cleaning  fluids, 
process  wastewater,  process  residuals 
such  as  tank  bottoms  or  stills  and 
process  wastewater  treatment  residuals, 
such  as  treatment  sludges. 

Oligopoly — A  market  structure  with 
few  competitors,  in  which  each 
producer  is  aware  of  his  competitors" 
actions  and  has  a  significant  infiuence 
on  market  price  and  quantity. 

On-site — "On-site"  means  within  the 
boundaries  of  a  facility. 

Organic-bearing  Wastes — Wastes  that 
contain  organic  pollutants  from 
manufacturing  or  processing  facilities  or 
other  commercial  operations.  These 
wastes  may  include,  but  are  not  limited 
to,  process  wastewater,  process 
residuals  such  as  tank  bottoms  or  stills 
and  process  wastewater  treatment 
residuals,  such  as  treatment  sludges. 

Outfall — The  mouth  of  conduit  drains 
and  other  conduits  from  which  a  facility 
effluent  discharges  into  receiving 
waters. 

Pipeline — "Pipeline"  means  an  open 
or  closed  conduit  used  for  the 
conveyance  of  material.  A  pipeline 
includes  a  channel,  pipe,  tube,  trench  or 
ditch. 

Point  source  category — A  category  of 
sources  of  water  pollutants. 

Pollutant  (to  water) — Dredged  spoil, 
solid  waste,  incinerator  residue,  filter      ^ 
backwash,  sewage,  garbage,  sewage         - 
sludge,  munitions,  chemical  wastes, 
biological  materials,  certain  radioactive 
materials,  heat,  wrecked  or  discarded 
equipment,  rock,  sand,  cellar  dirt,  and 
industrial,  municipal,  and  agricultural 
waste  discharged  into  water.  i 

POTW  or  POTWs— Publicly-owned 
treatment  works,  as  defined  at  40  CFR 
403.3(0). 

Pretreatment  standard— .A  regulation 
that  establishes  industrial  wastewater 
effluent  quality  required  for  discharge  to 
a  POTW,  (CW.A  Section  307(b).) 

PricDrity  pollutants — The  pollutants 
designated  by  EPA  as  priority  in  40  CFR 
part  423,  appendix  -A. 

Process  wastewater — "Process 
wasu;water"  is  defined  at  40  CFR  122.2 

PSES — Pretreatment  standards  for 
existing  sources  of  indirect  discharges. 
und.T  Sec.  307(b)  of  the  CWA. 

PSN'S — Pretreatment  standards  for 
new  sources  of  indirect  discharges, 
under  Sec.  307  (b)  and  (c)  of  the  CWA 

RCR.\ — Resource  Conservation  and 
Recovery  .Act  (PL  94-580)  of  1976,  as 
amended. 

SIC — Standard  Industrial 
Classification  (SIC).  A  nirmerical 
categorization  system  used  by  the  LI.S 
Department  of  Commerce  to  catalogue 
economic  activity.  SIC  codes  refer  to  thn 
products,  or  group  of  products, 
produced  or  distributed,  or  to  services 
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rendered  by  an  operating  establishment. 
SIC  codes  are  used  to  group 
establishments  by  the  economic 
activities  in  which  they  are  engaged.  SIC 
codes  often  denote  a  facility's  primary, 
secondary,  terticu-y.  etc.  economic 
activities. 

Small  business — Businesses  with 
annual  sales  revenues  less  than  S6 
million.  This  is  the  Small  Business 
Administration  deGnition  of  small 
business  for  SIC  code  4953.  Refuse 
Systems  (13  CFR  Ch.l.  §  121.601). 

Solidification — The  addition  of  agents 
to  convert  liquid  or  semi-liquid 
hazardous  waste  to  a  solid  before  burial 
to  reduce  the  leaching  of  the  waste 
material  and  the  possible  migration  of 
the  waste  or  its  constituent  from  the 
facility.  The  process  is  usually 
accompanied  by  stabilization. 

Stabilization — A  hazardous  waste 
process  that  decreases  the  mobility  of 
waste  constituents  by  means  other  than 
solidification.  Stabilization  techniques 
include  mixing  the  waste  with  sorbents 
such  as  PiV  ash  to  remove  free  liquids. 
For  the  purpose  of  this  rule,  chemical 
precipitation  is  not  a  technique  for 
stabilization. 

TSS — Total  Suspended  Solids.  A 
measure  of  the  amount  of  particulate 
matter  that  is  suspended  in  a  water 
sample.  The  measure  is  obtained  by 
filtering  a  water  sample  of  known 
volume.  The  particulate  material 
retained  on  the  filter  is  then  dried  and 
weighed. 

Variability  factor — The  daily 
variability  factor  is  the  ratio  of  the 
estimated  99th  percentile  of  the 
distribution  of  daily  values  divided  by 
the  expected  value,  median  or  mean,  of 
the  distribution  of  the  daily  data.  The 
monthly  variability  factor  is  the 
estimated  95th  percentile  of  the 
distribution  of  the  monthly  averages  of 
the  data  divided  by  the  expected  value 
of  the  monthly  averages. 

Waste  Receipt — Wastes  recoi\  cd  fur 
treatment  or  recovery.  Waters  of  the 
United  States — The  same  meaning  set 
forth  in  40  CFR  122.2. 

Zero  discharge — No  discharge  of 
pollutants  to  waters  of  the  United  States 
or  to  a  POTW.  Also  included  in  this 
definition  are  discharge  of  pollutants  by 
way  of  evaporation,  deep-well  injection, 
off-site  transfer,  and  land  application. 

Background  Documents 

The  regulations  proposed  today  are 
supported  by  several  major  documents. 
( 1 )  EPA's  technical  conclusions 
concerning  the  wastewater  regulations 
are  detailed  in  the  "Development 
Document  for  Proposed  Effluent 
Limitations  Guidelinesand  Standards 
fi  >r  the  Centralized  Waste  Treatment 


Industry."  hereafter  referred  to  as  the 
Technical  Development  Document 
(EPA-821-R-95-006).  (2)  Detailed 
documentation  of  the  procedure  and 
equations  used  for  costing  the 
technology  options  is  included  in  the 
"Detailed  Costing  Document  for  the 
Centralized  Waste  Treatment  Industry," 
hereafter  referred  to  as  the  Costing 
Document  (EPA^21-R-95-O02).  (3) 
The  Agency's  economic  analysis  is 
found  in  the  "Economic  Impact 
Analysis  of  Proposed  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Centralized  Waste  Treatment 
Industry,"  hereafter  called  the  Economic 
Impact  Analysis  {EPA-821-R-95-001}. 
(4)  The  Agency's  assessmeiit  of 
environmental  benefits  is  detailed  in  the 
"Environmental  Assessment  of 
Proposed  Effluent  Guidelines  for  the 
Centralized  Waste  Treatment  Industry.  " 
hereafter  called  the  Environmental 
Assessment  (EPA-a21-R-95-003).  (5) 
An  analysis  of  the  incremental  costs  aiid 
pollutant  removals  for  the  effluent 
regulations  is  presented  in  "Cost- 
Effectiveness  Analysis  of  Proposed 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Centralized  Waste 
Treatment  Industry."  hereafter  called 
the  Cost-Effectiveness  Analysis  (EPA- 
821-R-95-004).  (6)  The  methodology 
used  for  calculating  limitations  is 
discussed  in  the  "Statistical  Support 
Document  for  Proposed  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Centralized  Waste  Treatment 
Industry"  hereafter  referred  to  as  the 
Statistical  Support  Document  (EPA- 
821-R-95-005). 

Legal  Authority 

These  regulations  are  being  proposed 
under  the  authority  of  Sections  301 . 
304,  306.  307.  308.  and  501  of  the  Clean 
Water  Act,  33  LT.S.C.  Sections  1311. 
1314.  1316.  1317.  1318.  and  1361. 

I.  Summary  and  Scope  of  the  Proposed 
Regulation 

A.  Background 

Congress  adopted  the  Clean  Water  ,\(:t 
(CWA)  to  "restore  and  maintain  the 
chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters." 
vSection' 101(a).  33  U.S.C.  §  1251(a).  To 
achieve  this  goal,  tlie  CWA  prohibits  the 
discharge  of  pollutants  into  navigable 
waters  except  in  compliance  with  the 
statute.  The  Clean  Water  Act  attacks  the 
problem  of  water  pollution  on  a  niunber 
of  different  fronts.  Its  primary  reliance, 
however,  is  on  establishing  restrictions 
on  the  types  and  amounts  of  pollutants 
discharged  from  various  industrial, 
commercial,  and  public  sources  of 
wastewater. 


Congress  recognized  that  regulating 
imly  those  sources  that  discharge 
effluent  directly  into  the  nation's  waters 
would  not  be  sufficient  to  achieve  the 
CWA's  goals.  Consequently,  the  CWA 
requires  EPA  to  promulgate  nationally 
applicable  pretreatment  standards 
which  restrict  pollutant  discharges  for 
those  who  discharge  wastewater 
indirectly  through  sewers  flowing  to 
publif  Iv-owned  treatment  works 
(POTVVs)  (Section  307  (b)  and  (c).  33 
U.S.C.  §  1317  (1))  &  (c)).  National 
pretreatment  standards  are  established 
for  those  pollutants  in  wastewater  from 
indirect  dischargers  which  may  pass 
through  or  interfere  with  PpTW 
operations.  Generally,  pretreatment 
standards  are  designed  to  ensure  that 
wastewater  from  direct  and  indirect 
industrial  dischargers  are  subject  to 
similar  levels  of  treatment.  In  addition, 
POTWs  are  required  to  implement  local 
treatment  limits  applicable  to  their 
industrial  indirect  dischargers  to  satisfy 
any  local  requirements  (40  CFR  403.5). 

Direct  dischargers  must  comply  with 
effluent  limitations  in  National 
Pollutant  Discharge  Elimination  System 
("NPDES")  permits;  indirect  dischargers 
must  comply  with  pretreatment 
standards.  These  limitations  and 
standards  are  established  by  regulation 
for  categories  of  industrial  dischargers 
and  are  based  on  the  degree  of  control 
that  can  be  achieved  using  various 
levels  of  pollution  control  technology 
In  addition,  pretreatment  standards 
must  be  e.stablished  for  those  pollutar.K 
which  are  not  susceptible  to  treatment 
by  POTWs  or  which  would  interfere 
with  POTW  operations  (CWA  Sections 
301(b),  304(b),  306,  307  (b)-(d),  33 
U.S.C.  §§  1311(b).  1314(li).  1316.  and 
1317(h)-(d)). 

Today's  proposal  represents  the 
Agency's  first  attempt  to  develop 
national  guidelines  that  establish 
effluent  limitations  and  pretreatnur.t 
standards  for  new  and  existing 
dischargers  from  the  Centralized  Wab.l'„' 
Treatment  Industry.  EPA  estimates  th.il 
the  regulation  bein'g  proposed  todiiv 
would  reduce  the  dischargi^-  of 
conventional,  priority,  and  non- 
conventional  pollutants  by  at  k.is!  1^  '■ 
million  pounds  per  year.  EPA 
performed  an  analysis  of  the  Wtitt-r 
quality  benefits  that  would  be  d(>riv( .; 
from  this  proposal  and  prediits  that 
contributions  by  centralized  waste 
treatment  facilities  to  current  excursions 
of  aquatic  life  and/or  human  health 
toxic  effect  levels  would  be  eliminati  d 
for  twenty  streams  and  reduced  for  ten 
others.  EPA  also  projects  through 
modeling  that  eleven  of  thi-  sevcntri-ii 
POTWs  expected  to  experienc;e 
inhibition  of  treatment  due  to 


centralized  treatment  facilities  would  no 
longer  experience  inhibition  from  these 
sources. 

B.  T^e  Centralized  Waste  Treatment 


Ind 


tstn' 


The  adoption  of  the  increased 
pol  ution  control  measures  required  by 
CWIA  and  RCRA  requirements  had  a 
nuitiber  of  ancillary  effects,  one  of 
whiqh  has  been  the  formation  and 
development  of  a  waste  treatment 
industry.  Several  factors  have 
conitributed  to  the  growth  of  this 
industry.  Thus,  for  example,  in  order  to 
comply  with  CWA  discharge  limits, 
categorical  industries  have  installed 
new  (or  upgraded  existing)  wastewater 
treatment  facilities  in  order  to  treat  their 
probess  wastewater.  But  the  wastewater 
trecjtment  may  produce  a  residual 
sludge  which  itself  may  require  further 
treatment  before  disposal  under  EPA 
RCR.\  requirements.  Furthermore,  many 
industrial  process  byproducts  now  are 
either  RCRA  listed  or  characteristic 
haziardous  wastes  which  require  special 
handling  or  treatment  before  disposal. 

A  manufacturing  facility's  options  for 
managing  these  wastes  include  on-site 
tree  Cment  with  its  other  wastes  or 
sending  them  off-site.  Because  a  large 
nuriher  of  operations  have  chosen  to 
senii  their  wastes  off-site,  specialized 
facilities  have  developed  whose  sole 
commercial  operations  are  the  handling 
of  y.'ustewater  treatment  residuals  and 
industrial  process  by-products. 
Mo-pover.  some  industrial  operations 
also  have  chosen  to  accept  wastes  from 
off- site  for  treatment  in  their  on-site 
faci  lities.  Further,  there  are  some 
commercial  facilities  to  which  wastes 
are  piped  for  treatment.  Other  wastes  go 
to  IfflidfiUs  or  incinerators  for  disposal. 

The  waste  treatment  industry 
inc  udes  facilities  which  receive  both 
ha2ardous  and  non-hazardous  industrial 
waste.  These  facilities  receive  a  variety 
of  \i"iastes  for  treatment  and  recovery  of 
waste  components.  Among  these  wastes 
are  \|\astewater  treatment  sludges, 
process  residuals,  tank  bottoms,  off-spec 
pro[|ucts.  and  wastes  gnnerated  from 
cleiiji-up  activities.  Some  facilities  may 
also'treat  industrial  process  wastewater 
wit  i  these  wastes. 

Lijthe  early  19y0's.  this  industry 
exf  irienced  a  slow  down  because  many 
exi  iiing  facilities  wore  designed  to 
hai  ^le  larger  quant: lies  than  the  market 
produced.  Reduced  economic  activity 
geiiilrally  in  combination  with  pollution 
pretention  measures  resulted  in  a 
ilec  lease  in  the  amount  of  waste  sent 
offaite  for  treatment.  As  a  result, 
competition  among  facilities  increased 
res  dting  in  facilities  operating  below 
capacity  and  experiencing  economic 
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and  financial  difficulties.  This  may  be 
changing  at  the  present.  Recently, 
participants  in  the  March  1994  public 
meeting  for  this  proposal  stated  that  the 
industry  is  experiencing  new  growth 
due  to  increasing  environmental 
regulations.  The  Agency  solicits 
information  and  data  on  the  current  size 
of  the  industry  and  trends  related  to  the 
growth  or  decline  in  need  for  the 
services  provided  by  these  facilities. 

C.  Scope 

Today's  proposal  would  establish 
discharge  limitations  and  standards  for 
discharges  from  those  facilities  which 
the  rule  defines  as  "centralized  waste 
treatment  facilities."  The  facilities 
which  are  covered  by  this  guideline 
include  stand-alone  waste  treatment  and 
recovery  facilities  which  treat  waste 
received  from  off-site.  "Centralized 
waste  treatment  facilities"  also  include 
treatment  systems  which  treat  on-site 
generated  process  wastewater  with 
wastes  received  from  off-site.  However, 
the  rule  does  not  apply  to  facilities 
which  receive  wastes  from  off-site  by 
pipeline  from  the  original  source  of 
waste  generation. 

Centralized  waste  treatment  facilities 
include  the  following:  (1)  Commercial 
facilities  that  accept  waste  from  off-site 
for  treatment  from  facilities  not  under 
the  same  ownership  as  the  treating 
facility;  (2)  non-commercial  facilities 
that  accept  waste  from  off-site  for 
treatment  only  from  facilities  under  the 
same  ownership  (intra-company 
transfer);  or  (3)  mixed  commercial/non- 
commercial facilities  that  accept  some 
waste  from  off-site  for  treatment  from 
facilities  not  under  the  same  ownership 
and  some  waste  from  facilities  under  the 
same  ownership. 

This  summary  section  highlights  the 
technology  bases  and  other  key  aspects 
of  the  proposed  rule.  The  technology 
descriptions  in  this  section  are 
presented  in  abbreviated  form;  more 
detailed  descriptions  are  included  in  the 
Technical  Development  Document  and 
Section  V.E.  Today's  proposal  presents 
the  Agency's  recommended  regulatory 
approach  as  well  as  other  options 
considered  by  EPA.  The  Agency's 
recommended  approach  for  establishing 
discharge  limitations  is  based  on  a 
detailed  evaluation  of  the  available  data. 
As  indicated  below  in  the  discussion  of 
the  specifics  of  the  proposal,  the  .\gency 
welcomes  comment  on  all  options  and 
issues  and  encourages  commenters  to 
submit  additional  data  during  the 
comment  period.  Also,  the  Agency 
plans  additional  discussions  with 
interested  parties  during  the  comment 
period  to  ensure  that  the  Agency  has  the 
views  of  all  parties  and  the  best  possible 


data  upon  which  to  base  a  decision  for 
the  final  regulation.  EPA's  final 
regulation  may  be  based  upon  any 
technologies,  rationale  or  approaches 
that  are  a  logical  outgrowth  of  this 
proposal  and  public  comments, 
including  any  options  considered  but 
not  selected  for  today's  proposed 
regulation. 

In  today's  notice.  EPA  is  proposing  for 
the  Centralized  Waste  Treatment  Point 
Source  Category  effluent  limitations 
guidelines  and  standards  based  on  BPT. 
BCT.  BAT.  NSPS.  PSES.  and  PSNS  for 
new  and  existing  facilities  that  are 
engaged  in  the  treatment  of  industrial 
waste  from  off-site  facilities. 

The  proposed  regulation  today 
applies  to  the  following  activities: 

•  Subcategory  A:  Discharges  from 
operations  which  treat,  or  treat  and 
recover  metals  from,  metal-bearing    ' 
waste  received  from  off-site, 

•  Subcategory  B:  Discharges  from 
operations  which  treat,  or  treat  and 
recover  oil  from,  oily  waste  received 
from  off-site,  and 

•  Subcategory  C:  Discharges  from 
operations  which  treat,  or  treat  and 
recover  organics  from,  other  organic- 
bearing  waste  received  from  off-site. 

Facilities  subject  to  the  guidelines  and 
standards  would  include  facilities 
whose  exclusive  operation  is  the 
treatment  of  off-site  generated  industrial 
waste  as  well  as  industrial  or 
manufacturing  facilities  that  also  accept 
waste  from  off-site  for  centralized 
treatment.  A  further  discussion  of  the 
types  of  waste  included  in  each 
subcategory  is  included  in  the  Technical 
Development  Document  and  Section 
III.B.  of  this  notice. 

The  proposed  effluent  limitations 
guidelines  and  standards  are  intended 
to  cover  wastewater  discharges  resulting 
from  treatment  of.  or  recovery  of 
components  from,  hazardous  and  non- 
hazardous  industrial  waste  received 
from  off-site  facilities  by  tanker  truck, 
trailcr/roll-off  bins,  drums,  barges,  or 
other  forms  of  shipment.  Any  discharges 
generated  from  the  treatment  of  wastes 
received  through  an  open  or  enclosed 
conduit  (e.g  .  pipeline,  channels, 
ditches,  and  trenches,  etc.)  from  the 
original  source  of  waste  generation  are 
not  included  in  the  regulation. 
However,  discharges  generated  from  the 
treatment  of  CWT  wastes  received  by 
pipeline  from  a  facility  acting  as  an 
intermi'diate  collection  point  for  CWT 
wastes  received  from  off-site  would  hi' 
subject  to  the  proposed  requirements. 
Based  on  information  collected  in  the 
1991  Waste  Treatment  Industry 
Questionnaire  and  discussions  with 
operators  of  waste  treatment  facilities, 
EVA  has  concluded  that  facilities  which 


5468 


Federal  Register  /  Vol.  60,  No.  18  /  January.  27.  1995  /  Proposed  Rules 


receive  all  their  wastes  through  a 
pipeline  or  trench  from  the  original 
source  of  waste  generation  are  receiving 
continuous  flows  of  process  wastewater 
with  relatively  consistent  pollutant 
profiles.  In  the  case  of  these  treatment 
facilities,  the  process  wastewater  flows 
in  virtually  all  cases  would  be  subject  to 
categorical  regulations  if  discharged 
from  the  original  point  of  waste 
generation.  However,  these  companies, 
instead  of  discharging  to  a  surface  water 
or  PO'nV,  discharge  process  wastewater 
to  a  "centralized  pipeline"  facility.  EPA 
has  concluded  that  the  effluent 
limitations  and  pretreatment  standards 
for  centralized  waste  treatment  facilities 
should  not  apply  to  such  pipeline 
treatment  facilities  because  their  wastes 
differ  fundamentally  from  those 
received  at  centralized  waste  treatment 
facilities.  In  large  part,  the  waste 
streams  received  at  centralized  waste 
treatment  facilities  are  more 
concentrated  and  variable,  including 
sludges,  tank  bottoms,  off-spec 
products,  and  process  residuals.  The 
limitations  and  standards  developed  for 
centralized  waste  treatment  facilities,  in 
turn,  reflect  the  types  of  waste  streams 
being  treated  and  are  necessarily 
different  from  those  promulgated  for 
discharges  resulting  from  the  treatment 
of  process  wastewater  for  categorical 
industries.  However,  this  proposed 
pipeline  e.xclusion  would  not  apply  to 
facilities  which  receive  waste  via 
conduit  (i.e.,  pipeline,  trenches,  ditches, 
etc.)  from  facihties  that  are  acting 
merely  as  waste  collection  centers  that 
are  not  the  original  source  of  the  waste 
generation. 

In  evaluating  the  current  operation 
and  performance  of  centralized  waste 
treatment  facilities,  the  Agency  is 
concerned  about  the  effective 
management  of  such  highly- 
concentrated  waste  streams.  Due  to  the 
variability  of  waste  streams,  the 
possibility  exists  for  dilution  to  occur 


rather  than  effective  treatment. 
Therefore,  the  Agency  is  proposing  to 
require  monitoring  to  demonstrate 
comphance  with  the  limitations  and 
standards  for  the  regulated  treatment 
subcategories  The  limitations  and 
standards  proposed  today  are  based  on 
treatment  systems  that  optimize 
removals  for  homogeneous  wastes.  If  a 
facility  commingles  different 
subcategories  of  CVVT  wastes  before 
treatment  or  mixes  CWT  wastes  with 
non-CVVT  waste  streams  before 
treatment,  the  facility  must  demonstrate 
that  its  treatment  system  achieves 
pollutant  limits  equivalent  to  the 
effluent  limitations  and  standards  that 
would  be  achieved  if  the  CVVT  wastes 
were  treated  separately.  (In  addition, 
there  may  be  circumstances  where  the 
mixing  of  off-site  and  on-site  waste 
streams  is  necessary  to  prevent  upset  of 
treatment  systems,  such  as  with 
biological  treatment  for  organic  waste 
streams.)  Equivalent  treatment  is 
demonstrated  when  Centralized  Waste 
Treatment  Industry  pollutants  of 
concern  are  (1)  detectable  at  quantifiable 
levels  prior  to  mixing,  (2)  are  detected 
at  quantifiable  levels  following  mixing, 
and  (3)  the  on-site  treatment  system  is 
designed  to  treat  the  pollutants  of 
concern  in  some  manner  other  than 
incidental  removals  by  partitioning  to 
sludge  or  air.  The  Agency  believes  such 
an  approach  is  necessary  to  ensiu'C 
achievement  of  the  pollutant  discharge 
levels  which  the  Agency  has 
preliminarily  determined  may  be 
obtained  through  proper  trc^atment  of 
the  CWT  wastes.  In  the  absence  of  such 
a  requirement  to  demonstrate  achievable 
removals,  facilities  may  merely  dilute 
wastes  with  other  waste  streams  to  mev.l 
the  required  discharge  levels. 

The  Agency  also  solicits  comment  on 
including  a  de  minimis  quantity  or 
percentage  of  off-site  receipts  in 
comparison  to  the  total  facility  flow  for 
which  facilities  would  not  be 


considered  in  tlie  scope  of  this 
regulation.  According  to  conmifuts 
received  on  the  May  1994  proposed 
EffTuent  Guideline  Plan  (59  FR  25850), 
some  manufacturing  facilities  nuy 
receive  a  few  shipments  of  waste  oi  off- 
spec  products  to  be  treated  on-site  with 
wastewater  from  on-site  manufacturing 
processes,  but  these  facilities  do  not 
actively  accept  large  quantities  of  wast*; 
from  off-site  for  the  purpose  of 
treiitment  and  disposal.  In  the  I'JMl 
Waste  Treatment  Industry 
Questiormaire,  no  facilities  were 
identified  with  intermittent  shipments 
of  waste,  but  the  questionnaire  mailing 
list  was  developed  on  the  basis  of  a 
facility's  regular  business.  Therefore, 
manufacturing  facilities  which  do  not 
accept  off-site  waste  on  a  normal  basis 
were  not  included  in  the  mailing  list. 
The  EPA  is  requesting  information  on 
the  amounts  of  waste  received  and  the 
reasons  the  waste  were  accepted  to 
determine  if  a  de  minimis  quantity 
should  be  established  to  limit  the 
applicability  of  this  rulemaking.  At 
present,  no  de  minimis  quantity  has 
been  established  for  this  rulemaking. 
Facilities  are  included  in  the  scope  of 
this  regulation  regardless  of  the  quantity 
received  for  treatment. 

D.  Proposed  Limitations  and  Standard.^' 

J.  Best  Practicable  Control  Technology 
Currently  Available  (BPT) 

The  Agency  is  proposing  to  s«^t  BPT 
effluent  limitations  guidelines  for  all 
subcategories  of  the  Centralized  Waste 
Treatment  Industry  to  control 
conventional,  priority,  and  non- 
conventional  pollutants  in  the  waste 
treatment  effluent.  In  the  case  of  metal 
bearing  w-astes  that  include  cyanide 
streams,  achievement  of  BPT  limitatiun.'- 
requircs  pretreatment  for  cyanide.  Tabli' 
l.D-1  is  a  suniman,-  of  the  technology 
basis  for  the  proposed  effluent 
limitations  for  each  subcitegory. 


Table  l.D-i.— Technology  Basis  for  BPT  Effluent  Limitations 


Proposed 
subpart 


A 

B 
C 


Name  of  sulx;ategory 


Metal-Bearing  Waste  Treatment 
and  Recovery. 


Oily  Waste  Treatment  and  Re- 
covery. 

Organic  Waste  Treatment  arxJ 
Recovery. 


Technology  basis 


Selective  Metals  Precipitation,  Pressure  Filtration,  Secondary  Precipitation,  Solid-Liquid  Separa- 
tion, and  Tertiary  Precipitation. 

For  Metal-Bearing  Waste  which  includes  concentrated  Cyanide  streams:  Pretreatment  by  Alka- 
line Chlorination  at  elevated  operating  conditions. 

Ultrafiltration  or  Ultrafiltration,  Carbon  Adsorption,  and  Reverse  Osmosis. 

Equalization,  Air  Stripping,  BiotogJcal  Treatn^nt.  and  Multimedia  Filtration. 


The  pollutants  controlled  and  the 
paints  of  application  vary  for  each 
subcategory  and  are  described  in 
Sections  V. 

2.  Best  Conventional  Pollutant  Control 
Tdchnology  (BCT) 

The  EPA  is  proposing  BCT  effluent 
hnnitations  guidelines  for  Total 
Suspended  Solids  (TSS)  and  Oil  and 
Grease  for  the  Metals  and  Oils 
Subcategories  of  the  Centralized  Waste 
Treatment  Industry.  The  EPA  is  also 
proposing  to  set  BCT  effluent 
limitations  guidelines  for  biochemical 
oxygen  demand  (BOD5)  and  total 
suspended  solids  (TSS)  for  the  Organics 
Subcategory.  The  proposed  BCT  effluent 
limitations  guidelines  are  equal  to  the 
proposed  BPT  limitations  for 
conventional  pollutants.  The 
development  of  proposed  BCT  effluent 
lin^itations  is  further  explained  in 
Section  V. 
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3. 
Ec 


Best  Available  Technology 
(tiomically  Achievable  (BAT) 


The  Agency  is  proposing  to  set  BAT 
effluent  limitations  guidelines  for  all 
sul  categories  of  the  Centralized  Waste 
TrHatment  Industrv'.  These  proposed 
limitations  are  based  on  the 
technologies  proposed  for  BPT.  The 
pollutants  controlled  and  the  points  of 
application  vary  for  each  subcategory 
and  are  described  in  Section  V. 

4.  New  Source  Performance  Standards 
(NJJPS) 

Ea'A  is  proposing  to  set  NSPS 
equjivalent  to  the  proposed  BPT/BCT/ 
BAT  effluent  Umitations  for  all 
subpitpgories  of  the  Centralized  Waste 
Treatment  Industry.  NSPS  are  discus.sed 
in  liiore  detail  in  Section  V. 

5.  iVi'treatment  Standards  for  Existing 
SoiJrtes  (PSES) 

For  pollutants  that  pass-through  or 
otherwise  interfere  with  POTWs.  EPA  is 
proposing  to  set  PSES  equivalent  to  the 
proposed  BAT  effluent  limitations  for 
ail  subcategories  of  the  Centralized 
Wa!(te  Treatment  Industry.  PSES  are 
further  di.scussed  in  Section  V. 

(j.  Pretreatment  Standards  for  New 
Soukes  (PSNS) 


For  pollutants  that  pass-through  or 
othonvise  interfere  with  POTWs,  EPA  is 
proposing  to  set  PSNS  equivalent  to  the 
proposed  NSPS  effluent  limitations  for 
all  subcategories  of  the  Centralized 
Waste  Treatment  Industry,  PSNS  are 
further  discussed  in  Section  V. 


II.  Background 

A.  Clean  Water  Act 

1.  Statutory  Requirements  of  Regulation 

As  previously  discussed,  Section 
301(a)  of  the  CWA  prohibits  discharges 
of  pollutants  to  navigable  waters  except 
in  compliance  with  the  statute.  33 
U.S.C.  1311(a).  Section  301(b)  requires 
that  direct  dischargers  comply  with 
effluent  limitations  established  by  EPA 
for  categories  of  industrial  dischargers 
or  in  the  rase  of  certain  categories  of 
new  dischargers,  new  source 
performance  standards. 

Section  307  requires  indirect 
dischargers  to  comply  with  pretreatment 
standards  and  Section  306  requires 
compliance  with  new  source 
performance  standards. 

These  guidelines  and  standards  are 
summarized  below; 

a.  Best  practicable  control  technology 
currently  available  (BPT)— Sec. 
304(b)(1)  of  the  CWA.  In  the  guidelines. 
EPA  defines  BPT  effluent  limits  for 
conventional,  priority,'  and  non- 
conventional  pollutants.  In  specifying 
BPT,  EPA  looks  at  a  number  of  factors. 
EPA  first  considers  the  cost  of  achieving 
effluent  reductions  in  relation  to  the 
effluent  reduction  benefits.  The  Agency 
next  considers:  the  age  of  the  equipment 
and  facilities,  the  processes  employed 
and  any  required  process  changes, 
engineering  aspects  of  the  control 
technologies,  non-water  qualitv 
environmental  impacts  (including 
energy  requirements),  and  such  other 
factors  as  the  Agency  deems 
appropriate.  CWA  §'304(b)(l)(B). 
Traditionally,  EPA  establishes  BPT 
effluent  limitations  based  on  the  average 
of  the  best  performances  of  facilities 
within  the  industry  of  various  ages, 
sizes,  processes  or  other  common 
characteristic.  Where,  however,  existing 
performance  is  uniformly  inadequate, 
EP.A  may  require  higher  levels  of  control 
than  currently  in  place  in  an  industrial 
category  if  the  Agency  determines  that 
the  technology  can  be  practicallv 
applied. 

b.  Best  conventional  pollutant  control 
technology  (BCT)— Sec.  304(b)t4}  of  the 
CWA.  The  1977  amendments  to  the 
CWA  required  EPA  to  identify  effluent 


'  In  l.'ir  iiiitMJ  .o,.ige3  of  tPA  CWA  n»ula!ion.  EPA 
nfforls  cniphdiizod  llie  achievRtnent  of  BPT 
lin-.ilalions  fcir  control  of  the  "classiM!"  pollulants 
W-ji..  TSS.  pH.  BOB..).  However,  nrtbins  on  fhf  face 
of  the  staluto  pxplicilly  resfricled  BPT  limilation  lo 
iuiii  pollutants.  Following  passage  of  ihc  Cle^n 
Water  .^ct  of  1977  with  its  requirement  for  points 
soiirci:.s  to  achieve  best  availabie  technology 
limitations  to  control  dischai^ges  of  toxic  pollulsnis. 
b'P.'\  shiflBtl  its  focus  lo  addre&s  the  listed  priorily 
pollut.inis  under  the  goidelines  program.  BPT 
guidelines  cimtinui:  lo  include  limitatinn;  to 
address  all  pollutants. 


reduction  levels  for  conventional 
pollutants  associated  with  BCT 
technology  for  discharges  from  existing 
industrial  point  sources,  in  addition  to 
other  factors  specified  in  Section 
304(b)(4)(B).  the  CWA  requires  that  EPA 
establish  BCT  limitations  after 
consideration  of  a  two  part  "cost- 
reasonableness"  test.  EPA  explained  its 
methodology  for  the  development  of 
BCT  limitations  in  Julv  1986  (51  FR 
24974). 

Section  304(a)(4)  designates  the 
following  as  conventional  pollutants: 
biochemical  oxygen  demand  (BOD>), 
total  suspended  solids  (TSS).  fecal 
coliform,  pH,  and  any  additional 
pollutants  defined  by  the  Administrator 
as  conventional.  The  Administrator 
designated  oil  and  grease  as  an 
additional  conventional  pollutant  on 
July  30.  1979  (44  FR  44501). 

c.  Best  available  technology 
economicallv achie\'able  (BAT)— Sec. 
304(b)(2)  of  the  CWA.  In  general.  BAT 
effluent  limitations  guidelines  represent 
the  best  economically  achievable 
performance  of  plants  in  the  industrial 
subcategory  or  categor\'.  The  factors 
considered  in  assessing  B.AT  include  the 
cost  of  achieving  B.\T  effluent 
reductions,  the  age  of  equipment  and 
facilities  involved,  the  process 
employed,  potential  process  changes, 
and  non-water  quality  ennronmental 
impacts,  including  energy  requirements. 
The  Agency  retains  considerable 
discretion  in  assigning  the  weight  to  be 
accorded  these  factors.  Unlike  BPT 
limitations.  BAT  limitations  mav  be 
based  on  effluent  reductions  attainable 
through  changes  in  a  facility's  processes 
and  operations.  As  uith  BPT.  where 
existing  performance  is  uniformlv 
inadequate,  BAT  may  require  a  higher 
level  of  performance  than  is  currentl\ 
being  achieved  based  on  technology 
transferred  from  a  different  subcategory 
or  category.  BAT  may  be  based  upoh 
process  changes  or  internal  controls, 
even  when  these  technologies  are  not 
common  industry  practice. 

d.  New  source  performance  standards 
(\'SPS)—Sec.  306  of  the  CWA  NSPS 
reflect  effluent  reductions  that  are 
achievable  based  on  the  best  .nv.iilahle 
demonstrated  treatment  technology. 
New  facilities  have  the  opportunity  to 
install  the  best  and  most  efficient 
production  processes  and  wastewater 
treatment  technologies.  Asa  result, 
NSPS  should  represent  the  most 
stringent  controls  attainable  through  the 
application  of  the  best  available  rnnfni! 
technology  for  all  pollutants  (i.e  , 
conventional,  nonconventional,  and 
priority  pollutants).  In  establishing 
NSPS.  EPA  is  directed  to  take  into 
consideration  the  cost  of  achieving  the 
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(iffluent  reduction  and  any  non-wator 
quality  environmental  impacts  and 
energy  requirements. 

e.  Pretreatment  standards  for  existing 
sources  (PSESj—Sec.  307(b)  of  the 
CWA.  PSES  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass- 
through,  interfere-with.  or  are  othenvise 
incompatible  with  the  operation  of 
publicly-owmed  treatment  works 
(FOTW).  The  CWA  authorizes  EPA  to 
establish  pretreatment  standards  for 
pollutants  that  pass-through  POTWs  or 
interfere  with  treatment  processes  or 
sludge  disposal  methods  at  POTWs. 
I'retreatment  standards  are  technology- 
based  and  analogous  to  BAT  effluent 
limitatiQjis  guidelines. 

The  General  Pretreatment 
Regulations,  which  set  forth  the 
framework  for  the  implementation  of 
categorical  pretreatment  standcU-ds,  are 
found  at  40  CFR  Part  403.  Those 
regulations  contain  a  definition  of  pass- 
through  that  addresses  localized  rather 
than  national  instances  of  pass-through 
and  establish  pretreatment  standards 
that  apply  to  all  non-domestic 
dischargers.  See  52  FR  1586.  January  14. 
1987. 

f.  Pretreatment  standards  for  new 
sources  (PSNS)—Sec.  307(b)  of  the 
CWA.  Like  PSES.  PSNS  are  designed  to 
prevent  the  discharges  of  pollutants  that 
pass-through,  interfere-with.  or  are 
otherwise  incompatible  with  the 
operation  of  POTWs.  PSNS  are  to  be 
issued  at  the  same  time  as  NSPS.  New 
indirect  dischargers  have  the 
opportunity  to  incorporate  into  their 
plants  the  best  available  demonstrated 
technologies.  The  Agency  considers  the 
same  factors  in  promulgating  PSNS  as  it 
considers  in  promulgating  NSPS. 

2.  Section  304(m)  Consent  Decree 

Section  304(m)  of  the  Act.  added  by 
the  Water  Quality  Art  of  1987.  requires 
Hl'A.  before  February  4.  1988.  to 
(establish  a  schedule  (1)  for  reviewing 
and  revising  existing  guidelines  and 
standards  and  (2)  for  promulgating 
effluent  guidelines  for  categories  of 
sources  of  priority  or  nonconventional 
pollutants  for  which  effluent  limitations 
and  pretreatment  standards  had  not 
previously  been  published.  The 
statutory  deadline  for  such  guidelines  is 
no  later  four  years  after  February  4. 
1987.  for  categories  identified  in  the 
first  published  plan. 

The  Natural  Resource  Defense 
Council  (NRDC)  and  Public  Citizen,  Inc. 
rded  suit  against  the  Agency,  alleging 
violation  of  Section  304(m)  and  other 
statutory  authorities  requiring 
promulgation  of  effluent  limitations 
guidelines,  new  source  performance 
standards,  new  source  performance 


standards  and  pretreatment  standards. 
[NRDC.  et  al.  v.  Reilly.  Civ.  No.  89-2980 
(D.D.C.).  Under  the  terms  of  a  consent 
decree  dated  January  31, 1992,  which 
settled  the  litigation,  EPA  agreed,  among 
other  things,  to  propose  and  promulgate 
20  new  guidelines  establishing  BPT, 
BCT  and  BAT  limitations  and 
pretreatment  standards,  including 
guidelines  and  standards  for  CWT 
facilities. 

B.  Summary  of  Public  Participation 

During  the  data  gathering  activities 
that  preceded  development  of  the 
proposed  rules.  EPA  met  with 
representatives  from  the  industry,  the 
Hazardous  Waste  Treatment  Council, 
the  National  Solid  Waste  Management 
Association,  and  the  Natural  Resources 
Defense  Council.  Because  most  of  the 
facilities  affected  by  this  proposal  are 
indirect  dischargers,  the  Agency  has 
made  a  concerted  effort  to  consult  with 
State  and  local  entities  that  will  be 
responsible  for  implementing  this 
regulation.  EPA  has  met  with 
pretreatment  coordinators  from  around 
the  nation  and  presented  our  regulator}- 
approach  before  the  Association  of 
Metropolitan  Sewerage  Authorities  to 
solicit  feedback  on  implementation 
issues.  Today's  proposal  solicits 
comment  on  many  of  the  issues  raised 
by  EPA's  co-regulators. 

On  March  8, 1994.  EPA  sponsored  a 
public  meeting,  where  the  Agency 
shared  information  about  the  content 
and  the  status  of  the  proposed 
regulation.  The  meeting  was  announced 
in  the  Federal  Register,  agendas  and 
meeting  materials  were  distributed  at 
the;  meeting.  The  public  meeting  also 
gave  interested  parties  an  opportunity  to 
provide  information,  data,  and  ideas  on 
key  issues.  EPA's  intent  in  conducting 
the  public  meeting  was  to  elicit  input 
that  would  improve  the  quality  of  the 
proposed  regulations. 

At  the  public  meeting,  the  Agency 
«:larified  that  the  public  meeting  would 
not  replace  the  notice-and-comment 
process,  nor  would  the  meeting  become 
a  mechanism  for  a  negotiated 
rulemaking.  While  EPA  promised  to 
accept  information  and  data  at  the 
meeting  and  make  good  faith  efforts  to 
review  all  information  and  address  all 
issues  discussed  at  the  meeting,  EPA 
could  not  commit  to  fully  assessing  and 
incorporating  all  conunents  into  the 
proposal.  EPA  will  assess  all  comments 
and  data  received  at  the  public  meeting 
prior  to  promulgation. 


C.  The  Land  Disposal  Restrictions 
Program 

1.  Introduction  to  RCRA  Land  Disposal 
Restrictions 

The  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  to  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
enacted  on  November  8,  1984,  largely 
prohibit  the  land  disposal  of  untreated 
hazardous  wastes.  Once  a  hazardous 
waste  is  prohibited  from  land  disposal, 
the  statute  provides  only  two  options  for 
legal  land  disposal:  meet  the  treatment 
standard  for  the  waste  prior  to  Innd 
disposal,  or  dispose  of  the  waste  in  a 
land  disposal  unit  that  has  been  iound 
to  satisfy  the  statutory  no  migration  test. 
A  no  migration  unit  is  one  from  which 
there  will  be  no  migration  of  hazardous 
constituents  for  as  long  as  the  waste 
remains  hazardous.  RCRA  Sections  3004 
(d).  (e).  (g)(5).  The  treatment  standards 
may  be  e.xpressed  as  either  constituent 
concentration  levels  or  as  specific 
methods  of  treatment.  These  standards 
must  substantially  diminish  the  toxicity 
of  the  waste  or  substantially  reduce  tht; 
likelihood  of  migration  of  hazardous 
constituents  from  the  waste  so  that 
short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized.  RCR,\  Section  3004(in)(l). 
For  purposes  of  the  restrictions,  the 
RCRA  program  defines  land  disposal  to 
include  any  placement  of  hazardous 
waste  in  a  landfill,  surface 
impoundment,  waste  pile,  injection 
well,  land  treatment  facility,  salt  domi; 
formation,  salt  bed  formation,  or 
underground  mine  or  cave. 

2.  BDATand  Land  Disposal  Rrstrictioris 
Standards 

V.VA  generated  a  set  of  hazardous 
waste;  treatability  <lata  to  siirvt;  as  the 
basis  for  land  disposal  restric  ticms 
standards.  First,  EiPA  idcntincd  Best 
Demonstrated  Available  Treatment 
Technology  (BD,\T)  for  each  Hst.d 
hazardous  waste.  BD.AT  was  tliat 
treatment  technolog>  which  EPA  found 
to  be  the  most  effective  for  that  waste 
and  which  was  also  readily  availible  to 
generators  and  treatcsrs  In  some  cases 
EPA  designated  as  BDAT  for  a  particular 
waste  stream  a  treatment  technolngy 
shown  to  have  succcssf.diy  treated  a 
sinnlar  but  more  difficult  to  trfrat  wast«' 
stream.  This  ensured  that  the  liuid 
disposal  restrictions  standards  for  a 
li.sted  waste  stream  were  achii-valilt; 
since  they  always  reflected  the  ac  tuai 
treatability  of  the  waste  itself  u,-  nf  ,i 
nu)ri;  nifractorv  waste. 


3.  RCRA  Phase  2  and  the  Centralized 
Waste  Treatment  Industry  Effluent 
Guidelines 

The  RCRA  Phase  2  final  rule  July  27. 
1994,  promulgated  Universal  Treatment 
Standards  (UTS)  for  all  constituents 
regulated  by  the  RCRA  Land  Disposal 
Restrictions  program.  The  UTS  are  a 
series  of  concentration  levels  for 
wastewater  and  nonwastewaters  that 
provide  a  single  treatment  standard  for 
each  constituent  regardless  of  the 
process  generating  it.  Previously,  many 
constituents  were  regulated  with  several 
numerical  treatment  standards 
depending  on  the  identity  of  the  original 
waste.  Comments  from  generators  and 
treatfirs  supported  the  UTS  as  a  means 
of  simpUfying  compliance  with  LDR 
requirements  by  ensuring  that  only  one 
treatment  standard  applies  to  any 
constituent  in  any  waste  residue. 

WJule  the  UTS  may  not  apply  to  those 
facilities  addressed  by  the  CWT  effluent 
guidelines  (due  to  the  lack  of  land 
disposal),  both  involve  many  of  the 
same  wastewater  and  both  are 
technology-based.  Consequently,  EPA  is 
identifying  the  major  differences 
between  the  development  of  the  two 
rules. 

4.  Genera)  Differences  in  Approaches 
Between  LDR  UTS  and  Centralized 
Waste  Treatment  Industry  Effluent 
Guidelines 

Comparing  the  effluent  guidelines 
proposed  by  today's  rule  for  the 
Centralized  Waste  Treatment  Industry 
with  the  UTS  finalized  in  July  1994 
shows  that  the  RCRA  and  CWA 
approaches  are  similar  in  that  both  rules 
address  many  of  the  same  waste  streams 
and  base  treatment  standards  on  many 
of  the  same  wastewater  treatment 
technologies.  However,  the  two  sets  of 
treatment  standards  differ  both  in  their 
format  and  in  the  numerical  values  set 
for  each  constituent. 

The  differences  in  format  between 
effluent  guidelines  and  LDR's%e 
relatively  straightforward.  The  effluent 
guidelines  provide  for  several  types  of 
discharge  (new  vs.  existing  sources, 
pretreatment  vs.  direct  discharge)  while 
the  LDR  program  makes  no  distinctions 
among  different  types  of  land  disposal. 
While  the  effluent  guidelines  address 
both  monthly  and  daily  limits.  LTS 
only  sets  daily  limits. 

For  many  pollutants,  there  are 
differences  in  the  numerical  values  of 
the  limits.  The  differences  resuh  from 
the  use  of  different  legal  criteria  for 
developing  the  limits  and  resulting 
differences  in  the  technical  and 
economic  criteria  and  data  sets  for 
establishing  the  respective  limits.  As 
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described  above,  the  LDR  UTS  establish 
a  single  numerical  standard  for  each 
regulated  pollutant  parameter  that 
applies  to  all  waste  streams. 

The  Clean  Water  Act  pollutant 
specific  numerical  effluent  limitations 
guidelines  and  standards  (40  CFR 
Subchapter  N)  often  differ  not  only  from 
the  LDR  UTS  but  also  from  point-source 
category  to  point-source  category  (eg.. 
Electroplating,  40  CFR  part  413;  and 
Metal  Finishing,  40  CFR  part  433).  The 
effluent  guidelines  limitations  and 
standards  are  industry-specific, 
subcategory-specific,  and  technology- 
based.  The  numerical  limits  are 
typically  based  on  different  data  .sets 
that  reflect  the  performance  of  specific 
waste  water  management  and  treatment 
practices.  Differences  in  the  Umits 
reflect  differences  in  the  statutory 
factors  that  die  Administrator  is 
required  to  consider  in  developing 
technically  and  economically 
achievable  limitations  and  standards — 
manufacturing  products  and  processes 
(which  for  CWT  facilities  includes  types 
of  treatment  or  waste  management 
services  performed),  raw  materials, 
wastewater  characteristics,  treatability, 
facility  size,  geographic  location,  age  of 
facility  and  equipment,  non-water 
quality  environmental  impacts,  and 
energy  requirements. 

Limits  for  CWT's  are  developed  for 
individual  industrial  subcategories 
leaving  the  permit  writer  with  the 
responsibility  of  assembling  the 
"building  blocks"  into  a  discharge  limit. 
There  is.  however,  only  one  set  of  LDR 
standards,  the  Universal  Treatment 
Standards  (UTS)  applying  to  all 
constituents  regardless  of  the  waste 
stream.  While  there  is  one  set  of 
standards  for  LDR  rules,  the  limits  are 
generally  based  on  BDAT  applied  to  the 
waste  that  is  most  difficult  to  treat. 
A  consequence  of  these  differing 
approaches  is  that  similar  or  identical 
wa.ste  streams  are  regulated  at  different 
levels.  Several  of  the  effluent  guideUnes 
discharge  categories  reflect  pretreatment 
prior  to  discharge  to  POTW's  where 
there  is  further  treatment  and  are 
therefore  not  directly  comparable  to 
LDR  wastewater  standards.  However, 
those  categories  that  represent  daily 
maximum  standards  for  discharge  of 
treated  wastes  are  analogous  to  the  LDR 
wastewater  standards,  and  the 
numerical  differences  in  these  standards 
reflect  differences  in  methodology  as 
described  above. 

EPA's  survey  of  CWT  facilities 
identified  no  wastewater  discharges 
which  would  be  regulated  under  the 
CWT  effluent  limitations  guidelines  and 
standards  and  the  Universal  Treatment 
Standards.  Because  none  of  the  72  CWT 


discharging  CWT  facilities  discharge 
wastewater  effiuent  to  land  disposal 
units,  the  proposed  regulations  for  the 
CWT  Industry  are  not  redundant 
requirements. 

in.  Description  of  the  Industry 

A.  Centralized  Waste  Treatment 
Facilities 

Presented  below  is  a  brief  summary 
description  of  the  Centralized  Waste 
Treatment  Industry  for  which  EP.A  is 
today  proposing  guidelines. 

Based  upon  responses  to  EPA's  1991 
Waste  Treatment  Industry 
Questionnaire  (see  discussion  below), 
the  Agency  estimates  that  there  are 
approximately  85  centralized  waste 
treatment  facilities  in  31  States  of  the 
type  for  which  EPA  is  proposing 
limitations  and  standards.  These 
include  both  stand-alone  treatment 
facilities  as  well  as  facilities  which  treat 
their  own  process  wastewater  and 
treatment  or  process  residuals  as  well  as 
wastes  received  from  off-site.  The  major 
concentration  of  centralized  waste 
treatment  facilities  in  the  U.S.  are  found 
inthe  Midwest,  Northeast,  and 
Northwest  regions,  due  to  the  proximity 
of  the  industries  generating  th«i  wastes 
undergoing  treatment. 

As  previously  noted,  centralized  ' 
waste  treatment  facilities  accept  a 
variety  of  different  wastes  for  treatment. 
Before  these  facilities  accept  a  waste  for 
treatment,  the  waste  generally 
undergoes  a  rigorous  screening  for 
compatibility  with  other  wastes  being 
treated  at  the  facility.  Waste  generators 
initially  furnish  the  treatment  facility 
with  a  sample  of  the  waste  stream  to  be 
treated.  The  sample  is  analvzcd  to 
characterize  the  level  of  pollutants  in 
the  sample  and  bench-scale  treatability 
tests  are  performed  to  determine  what 
treatment  is  necessary  to  treat  the  waste 
stream  effectively.  After  all  analysis  and 
tests  are  performed,  the  treatment 
facility  determines  the  cost  for  treating 
the  waste  stream.  If  the  waste  generator 
accepts  the  cost  of  treatment,  shipments 
of  the  waste  stream  to  the  treatment 
facility  will  begin.  For  each  truck  load 
of  waste  received  for  treatment,  the 
treatment  facility  collects  a  sample  from 
the  shipment  and  analyzes  the  siimple 
to  determine  if  it  is  similar  to  tht-  initial 
sample  tested.  If  the  sample  is  si.-nilar, 
the  shipment  of  waste  will  be  treated.  If 
the  sample  is  not  similar  but  falls  within 
an  allowable  range  as  determinetl  bv  the 
treatment  facility,  the  treatment  facility 
will  reevaluate  the  estimated  cost  of 
treatment  for  the  .shipment.  Then,  the 
waste  generator  decides  jf  the  waste  will 
remain  at  the  treatment  facility  for 
treatment.  If  the  sample  is  not  similar 
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and  does  not  fall  within  an  allowable 
range,  the  treatment  facility  will  decline 
the  shipment  for  treatment. 

Treatment  facilities  and  waste 
generators  complete  extensive  amounts 
of  paperwork  during  the  waste 
acceptance  process.  Most  of  the 
paperwork  is  required  by  Federal,  State, 
and  local  regulations.  The  amount  of 
paperwork  necessary  for  accepting  a 
waste  stream  emphasizes  the  difficulty 
of  operating  Centralized  Waste 
Treatment  facilities. 

In  its  information  and  data-gathering 
effort,  EPA  also  looked  at  how  these 
facilities  handle  wastes  after  they  are 
accepted  for  treatment.  Even  though  a 
waste  must  surmount  a  number  of 
hurdles  before  being  accepted  for 
treatment  at  a  facility,  many  facilities  do 
not  devote  the  same  level  of  attention  to 
the  process  of  managing  and  treating 
wastes  for  optimal  removals.  Thus. 
fiPA's  data  show  that  approximately 
half  of  the  facilities  in  the  industry  1) 
accept  wastes  for  treatment  in  more  than 
one  of  the  waste  categories  (metal- 
bearing,  oily  or  organic-bearing)  being 
considered  here  or  2)  operate  other 
industrial  processes  that  generate  wastes 
at  the  same  site.  In  most  cases,  the  waste 
streams  from  these  various  sources  arc 
mixed  prior  to  treatment  or  after 
minimal  pretreatment. 

The  problems  associated  with  the 
mixing  of  the  different  types  of  wastes 
and  wastewater  treated  at  centralized 
waste  treatment  facilities  or  mixing  with 
other  industrial  wastewater  and  non- 
c:ontaminated  stormwater  exacerbated 
the  difficulty  of  evaluating  adequate 
treatment  performance.  EPA  concluded 
that  mixing  waste  strtiams  adversely 
affects  pollutant  removal  in  the 
discharge  water.  Rather  than  treating  to 
remove  pollutants,  the  facilities  were 
diluting  their  streams  to  achieve 
required  effluent  levels.  Therefore.  EPA 
has  concluded  reasonable  further 
progress  to  the  goal  of  reducing 
discharges  requires  achievement  of 
discharge  levels  associated  with 
treatment  of  segregated  wastestreams. 
CUmsequently.  as  explained  above,  the 
Agency  is  proposing  to  establish 
effluent  limitations  which  reflect 
achievable  effluent  reductions  for 
iinniixed  wastes. 

B.  Waste  Treatment  Processes 

As  the  Agency  learned  from  data  and 
information  collected  as  a  result  of  the 
1991  Waste  Treatment  Indu.stry 
Questionnaire.  CWTs  acctjpt  many  types 
of  hazardous  and  non-hazardous 
industrial  waste  for  treatment  in  liquid 
or  solid  form.  In  1989,  approximately 
1.1  billion  gallons  of  industrial  waste 
were  accepted  for  treatment  of  which  .T;J 


percent  were  hazardous  and  47  percent 
were  non-hazardous. 

1.  Metal-Bearing  Waste  Treatment  or 
Recovery 

In  1989,  709  million  gallons  of  metal- 
bearing  wastes  were  accepted  for 
treatment  by  56  facilities.  This  metal- 
bearing  waste  comprised  the  largest 
portion  of  the  waste  treated  by  the 
Centralized  Waste  Treatment  Industry. 
The  typical  treatment  process  u.sed  for 
metal-bearing  wastes  was  precipitation 
with  lime  or  caustic  followed  by 
filtration.  The  sludge  generated  was 
then  landfilled  in  a  RCRA  Subtitle  C  or 
D  landfdl  depending  upon  its  content. 
A  small  fraction  of  facilities  recovered 
metals  from  the  waste  using  selective 
metals  precipitation  or  electrolytic 
metals  recovery  processes.  Most 
facilities  that  recovered  metals  did  not 
generate  a  sluilge  that  required  disposal, 
instead,  the  sludges  were  sold  for  the 
metal  content. 

2.  Oily  Waste  Treatment  or  Recovery 

Approximately  223  million  gallons  of 
oily  waste  were  accepted  for  treatment 
by  35  facihtics  in  1989.  A  wide  range  of 
oily  wastes  were  accepted  for  treatment 
and  the  on-site  treatment  scheme  was 
determined  by  the  type  of  oily  waste 
accepted.  The  oily  waste  accepted  for 
treatment  could  typically  be  classified 
as  either:  (1)  stable  oil-water  emulsions, 
such  as  coolants  and  lubricants;  or  (2) 
unstable  oil-water  emulsions,  such  as 
bilge  water.  Stable  oil-water  emulsions 
are  more  difficidt  to  treat  because  the 
droplets  of  the  dispersed  phase  are  so 
small  that  .separation  of  the  oil  and 
water  phases  by  settling  would  occur 
very  slowly  or  not  at  all  and  required  a 
chemical  process  to  break  the  emulsion 
to  adequately  treat  the  waste.  From  the 
data  collecte'd  in  the  1991  Waste 
Treatment  Industry  Questionnaire, 
chemical  emulsion  breaking  processes 
were  the  most  widely-used  treatment 
technology  at  the  29  oil  recovery 
facilities,  and,  therefore,  EP.\  believes 
that  these  facilities  primarily  accept  for 
treatment  stable  oil-water  emulsions. 
The  wastewater  effluent  resulting  from 
the  emulsion-breaking  process  was 
typically  mixed  with  wastewater  from 
other  CUT  subcategories  or  stormwater 
for  further  treatment  prior  to  discharge 
Six  facilities  did  not  operate  oil 
recovery  processes  and  used  cjnly 
dissolved  air  flotation  (DAF),  a 
technique  used  to  separate  oil  and 
suspended  solids  from  wat.er  by 
skimming,  to  treat  the  oily  waste 
receipts.  Consequently,  EPA  concluded 
that  these  facilities  were  receiving  for 
treatment  less  stable  oil-water 
emulsions  that  were  amenable  to  gravity 


separation  or  dissolved  air  flotation,  and 
did  not  require  chemical  emulsion 
breaking  treatment  processes.  EP.A's 
sampling  program  focused  on  facilities 
that  treated  the  more  concentrated  and 
more  difficult  to  treat  stable  oil-water 
emulsions  as  reported  by  wasti:  manifest 
forms  and  facility  records.  In  August 
1994,  EP/\  conducted  additional 
sampling  at  an  oily  waste  treatment 
facility  to  further  characterize  the  type- 
of  oils  accepted  for  treatment  and  tin' 
technologies  used.  The  data  has  nut 
been  reviewed  at  the  time  of  this 
proposal,  but  the  data  is  includrd  in  tin- 
rulemaking  record  and  will  be  (naluated 
prior  to  pr(mudgation.  EPA  solicits 
comments  with  detailed  information 
and  data  cm  the  concentrations  of 
pollutants  and  type  of  oily  wastes 
accepted  for  treatment  by  these  I'acililics 
so  that  EP.'\  can  develop  a  mori> 
thorough  understanding  of  tin;  lac.iiity 
operations.  Any  new  inforniatioii  used 
to  establi.sh  the  basis  for  the  final 
regulation  will  be  made  availalile  tm 
public  comment. 

3.  Organic  Wast?  Treatment  or  Ktcdviry 

In  1989.  22  facilities  accepted  1-17 
million  galUms  of  organic  wastewater 
for  treatment.  Most  facilities  with 
treatnu;nt  on-site  used  some  form  of 
biological  triiatmenl  to  haiulle  IIk; 
wastewater.  Most  of  the  facilitic^s  in  the 
Organics  Subcategory  have  other 
industrial  operations  as  well,  and  tlic 
CWT  wastes  are  mixefl  with  these 
wastewater  prior  to  treatmcJiit.  The 
n;lati\t!!\'  constant  on-site  wastinvater 
can  support  the  operation  of 
convtMitional,  continuous  hiologicd 
treutnuml  processes,  which  otherwise 
could  l»e  upset  by  the  varial)ility  of  the 
(iff-sitt!  waste  receipts. 

IV.  Summary  of  EPA  Activities  and 
Data  Cathcring  Efforts 

/\.  l!PA's  Initial  Efforts  to  Develop  n 
(:iiifli-!ine^)rthc  Waste  Tn-nttnent 
lii<lii>iry 

III  HUlfi,  the  Agency  initialed  a  study 
of  waste  treatment  facilities  which 
receive  waste  from  off-site  for  treatnu^nt. 
recovery,  or  disposal.  The  Ag»Micy 
looked  at  various  segnifMils  of  the  waste 
iiianai^ement  industry  including 
c;entralix(!d  waste  treatment  facilities, 
landfills,  incinerators,  fuel  blending 
operations,  and  waste  solidification/ 
stabilization  processes  (Pniliminary 
Data  Suinniarv  for  the  Hazardous  Waste 
Treatment  Industr>'.  EPA  19H9).  EPA 
conducted  a  separate  study  of  thi; 
Solvent  Recycling  Industry  (Preliminary 
Data  Siimmarv  for  the  Solvent  Recycling 
Industry.  I.P,\  1989). 


Development  of  effluent  limitations 
guidelines  and  standards  for  this 
industry  began  in  1989.  EPA  originally 
studied  centralized  waste  treatment 
facilities,  fuel  blending  operations  and 
waste  sohdification/stabilization 
facilities.  EPA  has  decided  not  to 
propose  nationally  applicable  effluent 
limitations  guidelines  and  standards  for 
fuel  blending  and  stabilization 
operations  because,  even  though  these 
operations  are  integral  to  a  facility's 
wa$te  management  practices, 
wastewater  generation  and  disposal 
praptices  are  not  similar  to  the 
opfjrations  of  centralized  waste 
treatment  operations.  Most  fuel 
blending  and  stabilization  processes  are 
"dity,"  i.e..  they  generate  no  wastewater. 
Therefore,  EPA  decided  to  limit  this 
phdse  of  the  proposed  rulemaking  to  the 
development  of  regulations  for  the 
Centralized  Waste  Treatment  Industry. 

B.  Wasteutiter  Sampling  Program 

Iii|the  sampling  program  for  the 
Ha:;^rdous  Waste  Treatment  Industry 
.Study,  twelve  facilities  were  sampled  to 
characterize  the  wastes  received  and  the 
on-;fte  treatment  technology 
performance  at  incinerators,  landfills, 
and  hazardous  waste  treatment 
facilities.  Since  all  of  the  facilities 
samples  had  more  than  one  on-site 
opqration.  the  data  collected  can  not  be 
used  for  this  project  because  data  were 
collected  for  mixed  waste  streams  and 
the  waste  characteristics  and  treatment 
technology  perform'ance  for  the 
hazardous  waste  treatment  facilities 
cannot  be  differentiated. 

Bjatween  1989  and  1993.  EPA  visited 
26  of  the  85  centralized  waste  treatment 
facipities.  During  each  visit.  EPA 
gatljcred  information  on  waste  receipts, 
wai|U!  and  wastewater  treatment,  and 
disjiosal  practices.  Based  on  these  data 
and  the  responses  to  the  1991  Waste 
Treatment  Industry  Questionnaire,  EPA 
selfjcted  eight  of  the  26  facilities  for  the 
wa.stpwater  sampling  program  in  order 
to  cnllect  data  to  characterize  disc:harges 
and  the  performance  of  their  treatment 
systram.  Using  data  supplied  by  the 
facilities.  EPA  applied  four  criteria  in 
init  ally  choosing  which  facilities  to 
sample.  The  criteria  were  as  follows: 
whether  the  wastewater  treatment 
sysmm  (1)  was  effective  in  removing 
pollutants:  (2)  treated  wastes  received 
Irom  a  \ariety  of  sources,  (3)  employed 
eithpr  novel  treatment  technologies  or 
applied  tradiliimal  treatment 
technologies  in  a  novel  manner,  and  (4) 
applied  waste  management  practices 
that  increa.sed  the  effectiveness  of  the 
trea  ment  unit.  An  additional  facility 
was  Sampled  to  characterize  the  wastes 
n^cfjiAed  and  treatment  processes  of  a 
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facility  that  treated  only  non-hazardous 
waste.  From  the  data  collected  at  the 
non-hazardous  waste  treatment  facility, 
waste  stream  characteristics  were 
similar  to  that  of  a  facility  that  treats 
hazardous  waste.  The  other  17  facilities 
visited  were  not  sampled,  because  they 
did  not  meet  these  criteria. 

During  each  sampling  episode,  facility 
influent  and  effluent  streams  were 
sampled.  Samples  were  also  taken  at 
intermediate  points  to  assess  the 
performance  of  individual  treatment 
units.  This  information  is  summarized 
in  the  Technical  Development 
Document.  In  the  first  two  sampling 
episodes,  streams  were  analyzed  for 
over  480  pollutants  to  identify  the  range 
of  pollutants  possible  at  these  facilities. 
After  the  analytical  data  were  reviewed 
for  the  first  two  sampling  episodes,  the 
number  of  pollutants  analyzed  were 
reduced  to  approximately  180  that  were 
detected  in  the  initial  sampling  efforts. 

In  1994,  an  additional  four  facilities 
were  visited  that  are  not  included  in  the 
85  Centralized  Waste  Treatment 
facilities  identified  in  1989.  These 
facilities  were  not  in  business  at  the 
time  the  questionnaire  was  mailed. 
These  facilities  specialized  in  the 
treatment  of  bilge  waters  and  unstable 
oil-water  mixtures.  From  these  site 
visits,  one  facility  was  chosen  to  be 
sampled  based  on  the  on-.site  treatment 
and  type  of  oily  waste  accepted  for 
treatment.  As  previously  discussed,  the 
data  has  not  been  reviewed  at  the  time 
of  this  proposal,  but  the  data  is  included 
in  the  regulatory  record  and  will  be 
evaluated  prior  to  prnniulgation. 

1.  Metal-Bearing  Waste  Tre.Ttnieut  and 
Recovery  Sampling 

From  the  ten  sampling  episiides 
completed  from  1989  to  1994.  onlv  six 
sampling  episodes  contained  data 
which  were  used  to  characterize  this 
subcategory's  waste  streams  and 
treatment  technology  performance;.  .Ml 
of  the  facilities  used  some  form  of 
precipitation  for  treatment  uf  the  metal- 
bearing  waste  streams.  Only  one  fa<  ility 
was  a  direct  discharger  and  was 
therefore  designed  to  effecti\(?ly  treat 
the  conventional  polhitants  important 
for  this  subcategory,  TSS  and  Oil  and 
Grease. 

2.  Oily  Waste  Treatment  and  Recovery 
Sampling 

From  the  sampling  data  coUch  ted 
between  1989  and  1994.  five  sampling 
episodes  contained  data  which  are 
applicable  to  the  treatment  of  oily 
wastes.  Data  for  the  remaining  five 
sampling  episodes  could  not  be  used 
because  the  facilities  did  not  acci^pl  oily 
waste  for  treatment  or  recovery. 


Identification  of  facilities  to  be  sampled 
was  difficult  because  most  facilities  in 
the  oily  waste  treatment  subcategory 
had  other  centralized  waste  treatment 
processes  on-site.  Three  of  the  four 
facilities  had  other  on-site  Centralized 
Waste  Treatment  processes.  The  oily 
wastewater  after  emulsion-breaking  was 
commingled  with  other  subcategory 
waste  streams  prior  to  further  treatment 
of  the  oily  waste  stream.  In  all  three 
cases  most  of  the  pollutants  of  concern 
that  were  detected  prior  to  commingling 
were  at  a  non-detect  level  after 
commingling.  Therefore,  dilution 
resulted  from  the  mixing  and  no  further 
treatment  may  have  occurred.  Data  from 
the  three  facilities  could  be  used  onlv  to 
characterize  the  untreated  waste  streams 
after  emulsion-breaking.  Data  frcmi  one 
of  the  facilities  could  not  be  evaluated 
prior  to  tliis  proposal  but  is  included  in 
the  public  record.  Therefore,  data  from 
only  one  facility  could  be  used  to  ;issess 
treatment  performance  at  the  fac;ilities 
in  this  subcategory. 

3.  Organic  Waste  Treatment  and 
Recovery  Sampling 

Similar  to  the  case  with  the  Oilv 
Waste  Subcategory,  identification  of 
facilities  for  assessing  waste  streams  and 
treatment  technology  performance  was 
difficult,  because  most  organic  waste 
treatment  facilities  had  other  industri.d 
operations  on-site.  The  centralized 
waste  treatment  waste  streams  were 
small  in  comparison  to  the  overall  site 
flow.  Two  facilitic;s  were  identified  and 
sampled  which  treated  a  significant 
portion  of  off-site  generated  organic 
waste  streams.  Data  from  one;  of  the 
facilities  could  not  be  used  when 
developing  technology  options  for 
proposal  because  the  treatment  system 
performance  was  not  optimal  at  the  time 
of  sampling,  but  data  from  this  facility 
was  used  to  characterize  the  raw  waste 
streams. 

Therefore,  sampling  data  from  one 
facility  was  used  to  determine  the 
treatment  technology  basis  for  this 
subcategory. 

C.  1991  Waste  Treatment  Induf^trv 
Questionnaire  (Census  of  the  Industrx  I 

Under  the  authority  of  Section  308  of 
the  Clean  Wati^r  .^ct.  EP.A  sent  a 
questionnaire  in  1991  to  455  fac  ilities 
that  the  Agency  had  identified  as 
possible  Centralized  Waste  Treatment 
facilities.  Since  the  Centralized  Waste 
Treatment  Industry  is  not  represented 
by  a  SIC  code,  identification  of  facilitic's 
was  difficult.  Dircctoric's  of  treatment 
facilities.  Agency  information,  and 
telephone  directories  were  used  to 
identify  the  455  facilities  to  which  the 
questionnaires  were  mailed.  Thi! 
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responses  from  416  facilities  indicated 
that  89  facilities  treated,  or  recovered 
material  from,  industrial  waste  from  off- 
site  in  1989  and  the  remaining  327 
facilities  did  not  treat,  or  recover 
materials  from,  industrial  waste  from 
off-site.  Out  of  the  89  facilities  that 
received  industrial  waste  from  off-site 
for  treatment,  four  facilities  received  all 
of  the  off-site  waste  via  pipeline.  For  the 
reasons  discussed  previously,  this 
proposed  regulation  does  not  cover 
waste  transferred  from  the  original 
source  of  generation  by  pipeline. 
Therefore,  based  on  this  data  base,  85 
facilities  are  currently  in  the  scope  of 
this  regulation.  The  questionnaire 
specifically  requested  information  on: 
(1)  the  type  of  wastes  accepted  for 
treatment;  (2)  the  industrial  waste 
management  practices  used;  (3)  the 
quantity,  treatment,  and  disposal  of 
wastewater  generated  diu-ing  industrial 
waste  management;  (4)  available 
analytical  monitoring  data  on 
wastewater  treatment;  (5)  the  degree  of 
co-treatment  (treatment  of  centralized 
waste  treatment  wastewater  with 
wastewater  from  other  industrial 
operations  at  the  facility);  and  (6)  the 
extent  of  wastewater  recycling  and/or 
reuse  at  the  facility.  Information  was 
also  obtained  through  follow-up 
telephone  calls  and  written  requests  for 
clarification  of  questiormaire  responses. 
Information  obtained  by  the  1991  Waste 
Treatment  Industry  Questionnaire  is 
summarized  in  the  Technical 
Development  Document  for  today's 
proposed  rule. 

D.  Detailed  Monitoring  Questionnaire 
(Follow-Up  Questionnaire  to  a  Subset  of 
the  Industry) 

EPA  also  requested  a  subset  of 
centralized  waste  treatment  facilities  to 
submit  wastewater  monitoring  data  in 
the  form  of  individual  data  points  rather 
than  monthly  aggregates.  These 
wastewater  monitoring  data  included 
information  on  pollutant  concentrations 
and  waste  receipt  data  for  a  six  week 
period.  The  waste  receipt  data  were 
collected  to  provide  information  about 
the  types  of  wastes  treated  and  the 
influent  waste  characteristics  due  to  the 
absence  of  influent  wastewater 
monitoring  data.  Data  were  requested 
from  19  facilities. 

V.  Development  of  Effluent  Limitations 
Guidelines  and  Standards 

A.  Industry  Subcategorization 

1.  Development  of  Current 
Subcategorization  Scheme 

For  today's  proposal.  EPA  considered 
whether  a  single  set  of  effluent 
limitations  and  standards  should  be 


established  for  this  industry  or  whether 
different  limitations  and  standards  were 
appropriate  for  subcategories  within  the 
industry.  In  its  preliminary  decision 
that  subcategorization  is  required  and  in 
developing  the  subcategories  set  forth  in 
this  rulemaking.  EPA  took  into  account 
all  the  information  it  collected  and 
developed  with  respect  to  the  following 
factors:  waste  type  received;  treatment 
process;  nature  of  wastewater  generated; 
facility  size.  age.  and  location;  non- 
.  water  quality  impact  characteristics;  and 
treatment  technologies  and  costs.  In  this 
industry',  a  wide  variety  of  wastes  are 
treated  at  a  typical  facility.  Facilities 
employ  different  waste  treatment 
technologies  tailored  to  the  specific  type 
of  waste  being  treated  in  a  given  day. 
EPA  concluded  a  number  of  factors 
did  not  provide  an  appropriate  basis  for 
subcategorization.  The  Agency 
concluded  that  the  age  of  a  facility 
should  not  be  a  basis  for 
subcategorization  because  many  older 
facilities  have  unilaterally  improved  or 
modified  their  treatment  process  over 
time.  Facility  size  is  also  not  a  useful 
basis  for  subcategorization  for  the 
Centralized  Waste  Treatment  Industry 
because  wastes  can  be  treated  to  the 
same  level  regardless  of  the  facility  size. 
Likewise,  facility  location  is  not  a  good 
basis  for  subcategorization;  no 
consistent  differences  in  wastewater 
treatment  performance  or  costs  exist 
because  of  geographical  location. 
Although  non-water  quality 
characteristics  (solid  waste  and  air 
emission  effects)  are  of  concern  to  EPA. 
these  characteristics  did  not  constitute  a 
basis  for  subcategorization. 
Environmental  impacts  from  solid  waste 
disposal  and  from  the  transport  of 
potentially  hazardous  wastewater  are  a 
result  of  individual  facility  practices 
and  do  not  rencc;t  a  trend  that  pertains 
to  different  segments  of  the  industry. 
Treatment  costs  do  not  appear  to  be  a 
basis  for  subcategorization  because  costs 
will  vary  and  are  dependent  on  the 
following  waste  stream  variables:  flow 
rates,  wastewater  quality,  and  pollutant 
loadings.  Therefore,  treatment  costs 
were  not  used  as  a  factor  in  determining 
subcategories. 

EPA  identified  only  one  factor  with 
primary  significance  for  subcategorizing 
the  Centralized  Waste  Treatment 
Industry:  the  type  of  waste  received  for 
treatment  or  recovery.  This  factor 
encompasses  many  of  the  other 
subcategorization  factors.  The  type  of 
treatment  processes  used,  nature  of 
wastewater  generated,  solids  generated, 
and  potential  air  emissions  directly 
correlate  to  the  type  of  wastes  received 
for  treatment  or  recovery.  Therefore. 
EPA  has  concluded  that  the  type  of 


waste  received  for  treatment  or  recovery 
is  the  appropriate  basis  for 
subcategorization  of  this  industry.  EPA 
invites  comment  on  whether  the 
specific  subcategories  proposed  today 
should  be  further  subdivided  into 
smaller  subcategories  or  whether  an 
alternative  basis  for  categorization 
should  be  adopted. 

2.  Proposed  Subcategories 

Based  on  the  type  of  wastes  accepted 
for  treatment  or  recovery,  EPA  has 
determined  that  there  are  three 
subcategories  appropriate  for  the 
Centralized  Waste  Treatment  Industry. 

•  Subcategory  A:  Facilities  which 
treat,  or  treat  and  recover  metal  from, 
metal-bearing  waste  received  from  off- 
site, 

•  Subcategory  B:  Facilities  which 
treat,  or  treat  and  recover  oil  from,  oily 
waste  received  from  off-site,  and 

•  Subcategory  C:  Facilities  wl.ich 
treat,  or  treat  and  recover  organics  from, 
other  organic  waste  received  from  off- 
site. 

a.  Discharges  from  metal-bearing 
waste  treatment  and  recovery 
operations.  Metal-bearing  wastes 
represent  the  largest  volume  of  wastes 
treated  at  the  facilities  which  are  the 
subject  of  this  guidelines  development 
effort.  Included  within  this  subcategory 
are  facilities  which  treat  metal-bearing 
wastes  received  from  off-site  as  well  as 
facilities  which  recover  metals  from  off- 
site  metal-bearing  waste  streams. 
Currently.  EPA  has  identified  56 
facilities  as  treating  metal-bearing 
wastes.  A  small  percentage  of  thesf 
facilities  recover  metals  from  the  wast('> 
for  sale  in  commerce  or  for  return  to 
industrial  processes.  EPA  proposes  to 
establish  limitations  and  standards  for 
those  conventional,  priority,  and  non- 
conventional  pollutants  discharged  in 
this  subcategory.  Among  the  metal- 
bearing  wa.stcs  typically  treated  at  the 
facilities  in  this  subcategory  are,  in 
some  cases,  highly-concentrated, 
complex  cyanide  waste  streams.  In  the 
case  of  CWTs  that  treat  complex 
cyanides,  based  on  the  results  of  its  site 
visits  and  data  sampling  effort,  EP.A  has 
initially  concluded  that  without  first 
achieving  a  given  level  of  cyanide 
reduction  prior  to  metals  treatment,  the 
presence  of  cyanide  will  interfere  with 
subsequent  metals  treatment,  thus 
jeopardizing  achievement  of  attainable 
effluent  metals  removals. 

b.  Discharges  from  oily  waste 
treatment  and  recovery  operations.  EP.\ 
identified  35  facilities  that  currently 
discharge  wastewater  from  treatment 
and  recovery  operations  for  oily  wastes. 
EP.^  proposes  to  regulate  conventional, 
priority,  and  non-conventional 
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pollutants  in  wastewater  discharged 
(t^iu  this  subcategory. 

|c.  Discharges  from  organic  waste 
tr60tment  operations.  EPA  identified  22 
facilities  that  currently  discharge 
wastewater  from  the  treatment  of 
or^nic  wastes  that  are  received  at  the 
facility  from  off-site  for  treatment.  As 
e.xjplained  previously,  wastewater 
discharges  from  organic  recovery 
process  operations,  such  as  solvent 
re:overy.  are  not  included  within  the 
scape  of  this  regulation.  EPA  proposes 
to  regulate  the  conventional,  priority, 
and  non-conventional  pollutants 
wiistewater  discharges  from  this 
su  ^category. 

B.  Characterization  of  Wastewater 

ifhis  section  describes  current  water 
us  S  and  wastewater  characterization  at 
th  v85  centralized  waste  treatment 
facilities  in  the  U.S.  All  waste  treatment 
pripesses  covered  by  this  regulation 
typically  involve  the  use  of  water: 
however,  specifics  for  any  facility 
defend  on  the  facility's  waste  receipts 
an    treatment  procc.s.ses. 

1.  Li^ater  and  Sources  of  Wastewater 

Approximately  2.0  billion  gallons  of 
Wt  stewater  are  generated  annually  at 
ce  i|lralized  waste  treatment  facilities.  It 
is  difficult  to  determine  the  quantity  of 
Wc  stes  attributable  to  different  sources 
because  generally  facilities  mix  the 
wf  ^fewater  prior  to  treatment.  EPA  has, 
as  [1  general  matter,  however,  identified 
th(  I  sources  described  below  as 
CO  ijtributing  to  wastewater  discharges  at 
reiitralized  waste  treatment  operations 
th;  I  would  be  subject  to  the  proposed 
(iff  jient  limitations  and  standards. 

i\^  Waste  receipts.  Most  of  the  wasli; 
nu  (^ived  from  customers  conies  in  a 
licinid  form  and  constitutes  a  large 
po  tion  of  the  wastew-ater  treated  at  a 
la{  ility.  Other  wastewater  sourccjs 
include  wastewater  from  contact  with 
Ihc  waste  at  receipt  or  during 
sul)$i(!quent  handling. 

li.  Solubilization  water,  n  porMon  of 
wasje  receipts  are  in  a  solid  form.  Water 
m;iy  be  added  to  the  waste  to  render  it 
Ire  liable. 

( .  Waste  oil  emulsion-breaking 
wwitewater.  The  emulsion  breaking 
prt  (fess  separates  difficult  water-oil 
emulsions  and  generates  a  "bottom"  or 
wacr  phase.  Approximately  99.2 
mi  lion  gallons  of  wastewater  were 
i^eijerated  from  emulsion-breaking 
prcqesses  in  1989. 

t  J  Tanker  truck/drum/roll-off  bo.\ 
wahhes.  Water  is  used  to  clean  the 
equipment  used  for  transporting  wastes. 
Th^  amount  of  wastewater  generated 
was  difficult  to  assess  because  the  wash 


water  is  normally  added  to  the  wastes 
or  used  as  solubilization  water. 

e.  Equipment  washes.  Water  is  used  to 
clean  waste  treatment  equipment  during 
unit  shut  downs  or  in  between  batches 
of  waste. 

f.  Air  pollution  control  scrubber  blow- 
down.  VVater  or  acidic  or  basic  solution 
is  used  in  air  emission  control  scrubbers 
to  control  fiunes  from  treatment  tanks, 
storage  tanks,  and  other  treatment 
equipment. 

g.  Laboratory-derived  wastewater. 
Water  is  used  in  on-site  laboratories 
which  characterize  incoming  waste 
streams  and  monitor  on-site  treatment 
performance. 

h.  Contaminated  stormwater.  This  is 
stormwater  which  comes  in  direct 
contact  with  the  waste  or  waste 
handling  and  treatment  areas. 
(Stormwater  which  does  not  come  into 
contact  with  the  wastes  would  not  be 
subject  to  today's  proposed  limitations 
and  standards.) 

2.  Wastewater  Discharge 

Approximately  3  billion  gallons  of 
wastewater  were  discharged  at 
Centralized  Waste  Treatment  Industry 
operations  in  1989.  In  general,  the 
primary  source  of  wastewater  discharges 
from  these  facilities  are:  waste  receipts, 
.solubilization  wastewater,  tanker  truck/ 
drums/roll-off  box  washes,  equipment 
washes,  air  pollution  control  scrubber 
blow-down ,  laboratory-derived 
wastewater,  and  contaminated 
stormwater.  Centralized  waste  treatment 
facilities  do  not  generate  a  "process 
wastewater"  in  the  traditional  sense  of 
this  term.-  As  a  ser\ice  industry,  there 
is  no  manufacturing  or  commercial 
"process"  which  is  generating  water. 
Because  there  are  no  "manufafturing 
processes"  or  "products"  for  this 
industry,  "process"  wastewater  for  this 
industry  will  include  any  wastes 
received  for  treatment  ("waste  receipt") 
as  well  as  water  which  comes  into 
contact  with  the  waste  received  or  waste 
processing  area.  The  wastewater 
resulting  from  contact  with  the  wastes 
or  waste  processing  area  is  referred  to  bv 
the  short-hand  term  "centralized  waste 
treatment  wastewater." 

The  8.5  facilities  identified  by  the 
T.)91  Waste  Treatment  Industry 
Questionnaire  can  also  be  characterized 
by  their  type  of  wastewater  discharge. 
Sixteen  facilities  discharge  wastewater 
dirertly  into  a  receiving  stream  or  body 
of  water.  Another  56  facilities  discharge 


-  J'riu.ess  vvi-siftWdliT  is  dcnnod  in  40(;i-"K  122.2 
av  "if.iy  Wilier  which,  during  nianufact.iring  or 
prorrssinn.  toniC!.  inlo  direct  ronta<:t  with  or  r^slilt^ 
from  ihi-  productiun  or  use  of  any  raw  material,  by- 
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u.isti-  p,-i)du(.!." 


wastewater  indirectly,  i.e.,  discharge  to 
a  publiclv-owned  treatment  works 
(POTW). 

Thirteen  facilities  do  not  dispose  of 
wastewater  directly  to  surface  waters  or 
indirectly  to  POTVVs.  At  these  faciUties. 
(1)  wastewater  is  disposed  of  by 
alternate  means  such  as  on-site  or  off- 
site  deep  well  injection  or  incineration 
(four  facilities);  (2)  wastewater  is  sent 
off-site  for  treatment  (six  facilities);  (3) 
the  process  does  not  generate 
wastewater  (one  facility);  and  (4) 
wastewater  is  evaporated  (two 
facilities).  One  facility  discharges 
wastewater  directly  as  well  as  on-site 
deep  well  injection. 

Tnis  regulation  applies  to  direct  and 
indirect  discharges  onlv. 

3.  Wastewater  Characterization 

The  .Agency's  sampling  program  for 
this  industry  detected  over  100 
pollutants  (conventional,  priority,  and 
non-conventional)  in  waste  streams  at 
treatable  levels.  The  quantitv  of 
pollutants  currently  being  discharged  is 
difficult  to  assess  due  to  the  lack  of 
monitoring  data  available  from  facilities 
for  the  list  of  pollutants  identified  from 
the  Agency's  sampling  program  prior  to 
commingling  of  the  wastewater  with 
non-contaminated  stormwater  and  other 
industrial  wastewater  before  discharge 
Methodologies  were  developed  to 
estimate  current  performance  for  eac  h 
subcategory  by  assessing  performani  e  of 
on-site  treatment  technologies, 
wastewater  permit  information,  and 
monitoring  data  supplied  in  the  1991 
Waste  Treatment  Industry 
Questionnaire  and  the  Detailed 
Monitoring  Questionnaire.  For  llie 
Metals  Subcategory,  a  "non-prot.ess 
wastewater"  factor  was  used  to  (juantifv 
the  amount  of  non-contaminated 
stormwater  and  other  industrial  j)r(i(  ess 
water  in  a  facility's  discharge.  .\ 
facility's  current  discharge  of  treated 
Centralized  Waste  Treatment 
wastewater  was  calculated  using  tin- 
monitoring  data  supplied  multiplied  liv 
the  "non-process  wa.stew.iter "  factor. 
For  the  Oils  Subcategory,  present 
treatment  schemes  were  studied.  Most 
facilities  mixed  oily  wastewater  with 
other  CWT  or  industrial  wastew.iter  or 
stormwater.  This  generally  resulted- in 
inadequate  treatment  of  oily  waste 
because  the  pollutants  detec  led  in  oily 
wastewater  were  t\  pically  not  (iet(!cted 
in  the  untreated  mixed  streams  due  to 
dilution.  Therefore,  current  performance 
was  estimated  at  the  point  prior  to 
mixing  different  types  of  wastewater. 
For  the  Organics  Subcategorv ,  current 
performance  could  not  be  estimated 
from  the  discharge  monitoring  data 
submitted  bv  the  facilities  due  to  the 
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presence  of  other  industrial  wastewater 
in  the  discharge.  Current  performance 
was  estimated  by  projecting  the  removal 
of  pollutants  resulting  from  the 
technologies  used  on-site.  The  Agency 
is  soliciting  comments  on  the 
approaches  used  to  calculate  the  current 
performance  as  well  as  requesting  any 
monitoring  data  available  before  the 
addition  of  non-contaminated 
stormwater  or  other  industrial 
wastewater. 

C.  Pollutants  Not  Regulated 

EPA  is  not  proposing  effluent 
limitations  or  standards  for  all 
conventional,  priority,  and  non- 
conventional  pollutants  in  this 
proposed  regulation.  Among  thi;  reasons 
EPA  may  have  decided  not  to  propose 
effluent  limitations  for  a  pollutant  are 
the  following: 

(a)  The  pollutant  is  deemed  not 
present  in  Centralized  Waste  Treatment 
Industry  wastewater,  because  it  was  not 
detected  in  the  influent  during  the 
Agency's  sampling/data  gathering 
efforts  with  the  use  of  analytical 
methods  promulgated  pursuant  to 
Section  304(h)  of  the  Clean  Water  Act  or- 
with  other  state-of-the-art  methods. 

(b)  The  pollutant  is  present  only  in 
trace  amounts  and  is  neither  causing  nor 
likely  to  cause  toxic  effects. 

(c)  The  pollutant  was  detected  in  the 
effluent  from  only  one  or  a  small 
number  of  samples  and  the  pollutant's 
presence  could  not  be  confirmed. 

(d)  The  pollutant  was  effectively 
controlled  by  the  technologies  used  as  a 
basis  for  limitations  on  other  pollutants, 
including  those  limitations  proposed 
today,  and  therefore  regulated  by  the 
limitations  for  the  indicator  pollutants 
or  (c)  Insufficient  data  are  avail.iblc  to 
establish  effluent  limitations. 

D.  Available  Technologies 

The  treatment  technologies  prt^sontly 
employed  by  the  industry  represent  the 
range  of  wastewater  treatment  systems 
observed  at  categorical  industrial 
operations.  All  85  centralized  waste 
treatment  facilities  operate  wastewater 
treatment  systems.  The  technologies 
used  include  physical-chemical 
treatment,  biological  treatment,  and 
advanced  wastewater  treatment.  Basinl 
on  information  obtained  from  the  1991 
Waste  Treatment  Industry 
Questionnaire  and  site  visits,  El'.\  has 
concluded  that  a  significant  number  of 
these  treatment  systems  need  to  be 
upgraded  to  improve  effectiveness  and 
to  remove  additional  pollutants. 

Physical-chemical  treatment 
technologies  in  use  are: 

•  Precipitation/Filtration,  which 
converts  soluble  metal  salts  to  insoluble 


metal  oxides  which  are  then  removed  by 
filtration; 

•  Dissolved  Air  Flotation  (DAF), 
which  separates  solid  or  liquid  particles 
from  a  liquid  phase  by  introducing  air 
bubbles  into  the  liquid  phase.  The 
bubbles  attach  to  the  particles  and  rise 
to  the  top  of  the  mixture; 

•  Activated  Carbon,  which  removes 
pollutants  from  wastewater  by 
adsorbing  them  onto  carbon  particles; 

•  Multi-media/Sand  Filtration,  which 
removes  solids  from  wastewater  by 
passing  it  through  a  porous  medium. 
Biological  treatment  technologies  in  use 
are: 

•  Sequential  Batch  Reactor,  which 
uses  microorganisms  to  degrade  organic 
material  in  a  batch  process; 

•  Activated  Sludge,  which  uses 
microorganisms  suspended  in  well- 
aerated  wastewater  to  degrade  organic 
material; 

•  PACT*  System,  a  patented  process 
in  which  powder  activated  carbon  is 
added  to  an  activated  sludge  system; 
and 

•  Coagulation/Flocculation.  which  is 
used  to  assist  clarification  of  biological 
treatment  effluent. 

Advanced  wastewater  treatment 
technologies  in  use  are: 

•  Ultrafiltration,  which  is  used  to 
remove  organic  pollutants  from 
wastewater  according  to  the  organic 
molecule  size;  and 

•  Reverse  osmosis,  which  relics  on 
differences  in  dissolved  solids 
concentrations  to  remove  inorganic 
pollutants  from,  wastewater. 

The  typical  treatment  sequence  for  a 
facility  depends  upon  the  type  of  waste 
accepted  for  treatment.  Most  facilities 
treating  metal-bearing  wastes  use 
precipitation/filtration  to  remove 
metals.  Those  that  treat  oily  wastes 
relied  on  dissolved  air  flotation  largely 
to  remove  oil  and  grease,  but  this 
technology  is  typically  ineffective  in 
removing  the  metal  pollutants  that  arc 
in  many  cases  also  present  in  these 
wastewater.  Aerobic  batch  processes 
and  types  of  conventional  activated 
sludge  systems  were  the  most  widely- 
found  treatment  technology  for  the 
organic-bearing  wastes. 

£,'.  Rationale  for  Selection  of  Proposed 
Regulations 

To  determine  the  technology  basis 
and  performance  level  for  the  proposed 
regulations,  EPA  developed  a  database 
consisting  of  daily  effluent  data 
collected  from  the  Detailed  Monitoring 
Questionnaire  and  the  EPA  Wastewater 
Sampling  Program.  This  database  is 
used  to  support  the  BPT,  BCT,  BAT. 
NSPS.  PSES,  and  PSNS  effluent 


limitations  and  standards  proposed 
today. 

l.BPT 

a.  Introduction.  EPA  today  is 
proposing  BPT  effluent  limitations  for 
the  three  discharge  subcategories  for  the 
Centralized  Waste  Treatment  Indu.stry. 
The  BPT  effluent  limitations  proposed 
today  would  control  identified 
conventional,  priority,  and  non- 
conventional  pollutants  when 
discharged  from  CWT  facilities. 

fa.  Rationale  for  BPT  limitations  by 
subcategory.  As  previously  noted,  the 
Centralized  Waste  Treatment  Industry 
receives  for  treatment  large  quantities  of 
concentrated  hazardous  and  non 
hazardous  industrial  waste  which 
results  in  discharges  of  a  significant 
quantity  of  pollutants.  The  EPA 
estimates  that  176.8  million  pounds  per 
year  of  pollutants  are  currently  being 
discharged  directly  or  indirectly. 

As  previously  discussed.  Section 
304(b)(1)(A)  requires  EPA  to  idt.'ntify 
effluent  reductions  attainable  through 
the  apjdication  of  "best  practicable 
control  technology  currently  available 
for  classes  and  categories  of  point 
sources."  The  Senate  Report  for  the 
1972  amendments  to  the  CWA 
explained  how  EPA  must  establish  BPT 
effluent  reduction  levels.  Generally. 
EPA  determines  BPT  effluent  levels 
based  upon  the  average  «)f  the  best 
existing  performances  by  plants  of 
various  sizes,  ages,  and  unit  processes 
within  each  industrial  c.itegory  or 
subcategory.  In  industrial  t:dtegories 
where  present  practices  are  uniformly 
inadequate,  however,  EPA  may 
determine  that  BPT  requires  higher 
levels  of  control  than  any  currently  in 
place  if  the  technology  to  achieve  those 
levels  can  be  practicably  applied.  A 
Legislative  History  of  the  Federal  Water 
Pollution  Control  Act  Amendments  of 
t<J72.  p.  14G8. 

In  addition,  CAVA  Section  304(b)(1)(B) 
requires  a  cost  effectiveness  assessment 
for  BPT  limi#tinns.  This  inquiry  does 
not  limit  EPA's  bniad  discretion  to 
adopt  BPT  limitations  that  are 
achievable  with  available  technology 
unless  the  required  additional 
reductions  are  "wholly  out  of 
proportion  to  the  costs  of  achieving 
such  marginal  level  of  reduction."  A 
Legislative  History  of  the  Water 
Pollution  Control  Act  Amendments  of 
1972.  p.  170.  Moreover,  the  inquiry  docs 
not  require  the  Agency  to  quantify 
benefits  in  monetary  terms.  See  e.g. 
American  Iron  and  Steel  Institute  v. 
EPA.  .526  F.  2d  1027  (3rd  Cir.,  1975). 

In  balancing  costs  against  the  benefits 
of  effluent  reduction,  EPA  considers  the 
volume  and  nature  of  expected 


discharges  after  application  of  BPT,  the 
general  environmental  effects  of 
pollutants,  and  the  cost  and  economic 
impacts  of  the  required  level  of 
pollution  control.  In  developing 
guidelines,  the  Act  does  not  require  or 
permit  consideration  of  water  quafity 
problems  attributable  to  particular  point 
sources,  or  water  quality  improvements 
ini  particular  bodies  of  water.  Thierefore. 
EPA  has  not  considered  these  factors  in 
developing  the  limitations  being 
proposed  today.  See  Weyerhaeuser 
Company  V.  Costle,  590  F.  2d  1011  (D.C. 
Cir.  1978). 

EPA  concluded  that  the  wastewater 
treatment  performance  of  the  facilities  it 
sUrvejed  was.  with  very  limited 
e>jceptions.  uniformly  poor.  Under  these 
circumstances,  for  each  subcategory, 
EPA  has  preliminarily  concluded  that 
oqly  one  treatment  system  meets  the 
statutory  test  for  best  practicable, 
current ly  available  technology.  EPA  has 
determined  that  the  performance  of 
fatuities  which  mix  different  types  of 
highly  concentrated  CWT  wastes  with 
noB-CWT  waste  streams  or  with 
stormwater  are  not  providing  BPT 
traitment.  The  mass  of  pollutants  being 
discharged  is  unacceptably  high,  given 
thedemonstrated  removal  capacity  of 
treatment  systems  that  the  Agency 
reviewed.  Thus,  comparison  of  EPA 
sajnpling  data  and  CWT  industry- 
supplied  monitonng  information 
establishes  that,  in  the  case  of  metal- 
bepring  waste  streams,  virtually  all  the 
facjilities  are  discharging  large  total 
quantities  of  heavy  metals.  As  measured 
by  total  suspended  solids  (TSS)  levels 
following  treatment,  TSS  concentrations 
are  substantially  in  excess  of  levels 
observed  at  facilities  in  other  industry 
categories  employing  the  same 
trdatment  technology — 10  to  20  times 
greater  than  observed  for  other  point 
sojirce  categories. 

In  the  case  of  oil  discharges,  most 
faqilities  are  achieving  low  removal  of 
oiSs  and  grease  relative  to  the 
performance  required  for  other  point 
soiirce  categories.  Further,  facilities 
trcjating  organic  wastes,  while 
suf:cessfully  removing  organic 
polhitants  through  biological  treatment, 
fail  to  remove  metals  associated  with 
ihf^se  organic  wastes. 

The  poor  pollutant  removal 
performance  observed  generally  for 
discharging  CWT  facilities  is  not 
unexpected.  As  pointed  out  previously, 
these  facilities  are  treating  highly 
concentrated  wastes  that,  in  many  cases, 
aro  process  residuals  and  sludges  from 
other  point  source  categories.  EPA's 
review  of  permit  Hmitations  for  the 
dirloct  dischargers  show  that,  in  most 
cases,  the  dischargers  are  subject  to 
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"best  professional  judgment" 
concentration  limitations  which  were 
developed  from  guidelines  for  facilities 
treating  and  discharging  much  more 
dilute  waste  streams.  EPA  has 
concluded  that  treatment  performance 
in  the  industry  is  widely  inadequate  and 
that  the  mass  of  pollutants  being 
discharged  is  unacceptably  high,  given 
the  demonstrated  removal  capability  of 
treatment  operations  that  the  Agency 
reviewed. 

(i)  Subcategory  A— Metals 
Subcategory.  The  Agency  is  today 
proposing  BPT  limitations  for  the 
Metals  Subcategory  for  22  pollutants. 
EPA  considered  three  regulatory  options 
to  reduce  the  discharge  of  pollutants  by 
centralized  waste  treatment  facilities. 
For  a  more  detailed  discussion  of  the 
basis  for  the  limitations  and 
technologies  selected  see  the  Technical 
Development  Document. 

The  tnree  currently  available 
treatment  systems  for  which  the  EPA 
assessed  performance  for  the  Metals 
Subcategory  BPT  are: 

•  Option  1 — Chemical  Precipitation, 
Liquid-Solid  Separation,  and  Sludge 
Dewatering.  Under  Option  1.  BPT 
limitations  would  be  based  upon 
chemical  precipitation  with  a  lime/ 
caustic  solution  followed  by  some  form 
of  separation  and  sludge  dewatering  to 
control  the  discharge  of  pollutants  in 
wastewater.  The  data  reviewed  for  this 
option  showed  that  settling/clarification 
followed  by  pressure  filtration  of  sludge 
yields  removals  equivalent  to  pressure 
filtration.  In  some  cases,  BPT  limitations 
would  require  the  current  treatment 
technologies  in-place  to  be  improved  bv 
use  of  increased  quantities  of  treatment 
chemicals  and  additional  monitoring  of 
batch  processes.  For  metals  streams 
which  contain  concentrated  cyanide 
comple.xes,  BPT  limitations  under 
Option  1  are  based  on  alkaline 
chlorination  at  specific  operating 
conditions  prior  to  metals  treatment.  As 
previously  noted,  without  treatment  of 
the  cyanide  streams  prior  to  metals 
treatment,  metals  removal  are 
significantly  reduced. 

•  Option  2— Selective  Metals 
Precipitation,  Pressure  Filtration, 
Secondary  Precipitation,  and  Solid- 
Liquid  Separation.  The  second  option 
evaluated  for  BPT  for  centralized  waste 
treatment  facilities  would  be  based  on 
the  use  of  numerous  treatment  tanks 
and  personnel  to  handle  incoming  waste 
streams,  and  use  of  greater  quantities  of 
caustic  in  the  treatment  chemical 
mixture.  (Caustic  sludge  is  easier  to 
recycle.)  Option  2  is  based  on  additional 
tanks  and  personnel  to  segregate 
incoming  waste  streams  and  to  monitor 
the  batch  treatment  processes  to 


maximize  the  precipitation  of  specific 
metals  in  order  to  generate  a  metal-rich 
filter  cake.  The  metal-rich  filter  cake 
could  possibly  be  sold  to  metal  smellers 
to  incorporate  into  metal  products.  Like 
Option  1,  for  metals  streams  which 
contain  concentrated  cyanide 
complexes,  under  Option  2,  BPT 
hmitations  are  also  based  on  alkaline 
chlorination  at  specific  operating 
conditions  prior  to  metals  treatment. 

•  Option  3 — Selective  Metals 
Precipitation,  Pressure  Filtration, 
Secondary  Precipitation,  Solid-Liquid 
Separation,  and  Tertiary  Precipitation. 
The  technology  basis  for  Option  3  is  the 
same  as  Option  2  except  an  additional 
precipitation  step  at  the  end  of 
treatment  is  added.  For  metals  streams 
which  contain  concentrated  cyanide 
complexes,  like  Options  1  and  2.  for 
Option  3.  alkaline  chlorination  at 
specific  operating  conditions  would  also 
be  the  basis  for  BPT  limitations. 

The  Agency  is  proposing  to  adopt 
BPT  effiuent  limitations  based  on 
Option  3  for  the  Metals  Subcategory. 
These  limitations  were  developed  based 
on  an  engineering  evaluation  of  the 
average  of  the  best  demonstrated 
methods  to  control  the  discharges  of  the 
regulated  pollutants  in  this  Subcategory. 

EPA's  decision  to  base  BPT 
limitations  on  Option  3  treatment 
reflects  primarily  an  evaluation  of  three 
factors:  the  degree  of  efiluent  reduction 
attainable,  the  total  cost  of  the  proposed 
treatment  technologies  in  relation  to  the 
effluent  reductions  achieved,  and 
potential  non-water  quality  benefits  In 
assessing  BPT,  EPA  •onsidered  the  age. 
size,  process,  other  engineering  factors, 
and  non-water  quality  impacts  pertinent 
to  the  facilities  treating  wastes  in  this 
subcategory.  No  basis  could  be  found  for 
identifying  different  BPT  limitations 
based  on  age,  size,  process  or  other 
engineering  factors.  Neither  the  age  nor 
the  size  of  the  CWT  facility  will  directly 
significantly  affect  either  the  character 
or  treatability  of  the  CWT  wastes  or  the 
cost  of  treatment.  Further,  the  treatment 
process  and  engineering  aspects  of  the 
technologies  considered  have  a 
relatively  insignificant  effect  because  in 
most  cases  they  represent  fine  tuning  or 
add-ons  to  treatment  technology  alreadv 
in  use.  These  factors  consequently  did 
not  weigh  heavily  in  the  development  of 
these  guidelines.  For  a  service  industry 
whose  service  is  wastewater  treatment, 
the  most  pertinent  factors  for 
establishing  the  limitations  are  costs  of 
treatment,  the  level  of  effluent 
reductions  obtainable,  and  non-wafer 
quality  effects. 

Generally,  for  purposes  of  defining 
BPT  effluent  limitations,  EPA  looks  at 
the  performance  of  the  best  operated 
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tnralmont  system  and  calculates 
limitations  from  some  level  of  average 
performance  of  these  "test"  facilities. 
For  example,  in  the  BPT  limitations  fur 
the  Organic  Chemicals.  Plastics,  and 
Synthetic  Fibers  Point  Source  Categorx'. 
EI'A  identiHed  "best"  facilities  on  a 
nOD  performance  criteria  of  achieving  a 
95  percent  BOD  removal  or  a  BOD 
effluent  level  of  40  mg/1.  52  FR  42535 
(November  5.  1987).  For  this  industry, 
as  previously  explained.  EPA  concluded 
that  treatment  performance  is.  in 
virtually  all  cases,  poor.  Without 
separation  of  metal-bearing  streams  for 
selective  precipitation,  metal  removal 
levels  are  uniformly  inadequate  across 
the  industry.  Consequently.  BPT 
performance  levels  are  based  on  data 
from  the  one  well-operated  system  using 
selective  metals  precipitation  that  was 
.siimpled  by  EPA. 

The  demonstrated  effluent  reductions 
;ittainable  through  the  Option  3  control 
technology  represent  the  BPT 
performance  attainable  through  the 
application  of  demonstrated  treatment 
measures  currently  in  operation  in  this 
industry.  The  Agency  is  proposing  to 
adopt  BPT  limitations  based  on  the 
nmuival  performance  of  the  Option  3 
treatment  system  for  the  following 
rea.sons.  First,  these  removals  arc 
dc^nionstrated  by  a  facility  in  this 
subcategory  and  can  readily  be  applied 
to  all  facilities  in  the  subcategon, .  The 
adoption  of  this  level  of  control  would 
represent  a  significant  reduction  in 
pollutants  discharged  into  the 
environment.  ^ 

Second,  the  Agency  assessed  the  total 
cost  of  water  pollution  controls  likely  to 
be  incurred  for  Option  3  in  relation  to 
the  effluent  reduction  benefits  and 
determined  these  costs  were 
(economically  reasonable. 

Third,  adoption  of  these  BPT  liniits 
could  promote  the  non-water  qualify 
objectives  of  the  CVVA.  Use  of  the 
Option  3  treatment  regime — which 
generates  a  metal-rich  filter  cake  that 
may  be  recovered  and  smelted — coulil 
reduce  the  quantity  of  waste  which  are 
being  disposed  of  in  landfills. 

The  Agency  proposes  to  reject  Option 
1  because,  as  discussed  above.  EPA 
i:oac:luded  that  mixing  disparate  metal- 
bearing  waste  streams  is  not  the  best 
practicable  treatment  technology 
currently  in  operation  for  this 
subt;ategory  of  the  industr}'. 
(Consequently,  effluent  levels  associated 
with  this  treatment  option  would  not 
njpresent  BPT  performance  levels. 
Option  2  was  rejected,  although  similar 
to  Option  3.  because  the  greater 
removals  obtained  through  addition  of 
tertiary  precipitation  at  Option  3  were 


obtained  at  a  n^latively  insignificant 
int:n!ase  in  costs  over  Option  2. 

See  Section  V.F.  for  further 
information  regarding  Monitoring  to 
Demonstrate  Compliance  with  the 
Regulation. 

(ii).  Subcategory  B — Oils  Subcategory. 
The  Agency  is  today  proposing  BPT 
limitations  for  the  Oils  Subcategory  for 
33  pollutants.  EPA  identified  four 
regulatory  options  for  consideration  in 
establishing  BPT  effluent  reduction 
levels  for  this  subcategory  of  the 
Centralized  Waste  Treatment  Industry. 
For  a  more  detailed  discussion  of  the 
basis  for  the  limitations  and  standards 
selected  .see  the  Technical  Development 
Document. 

The  four  technology  options 
considered  for  the  Oils  Subcategory  BPT 
are: 

•  Option  1 — Emulsion-Breaking. 
Lender  Option  1.  BPT  limitations  would 
be  based  on  present  performance  of 
emulsion-breaking  processes  using  acid 
and  heat  to  separate  oil-water 
emidsions.  At  present,  most  facilities 
have  this  technology  in-place  unless 
less  stable  oil-water  mixtures  are 
accepted  for  treatment.  Stable  oil-water 
emulsions  require  some  emulsion- 
breaking  treatment  because  gravity  or 
flotation  alone  is  inadequate  to  break 
dovxTi  the  oil/water  stream. 

•  Option  2 — Ultrafiltration.  Under 
Option  2,  BPT  limitation.^  would  be 
based  on  the  use  of  ultrafiltration  for 
treatm(!nt  of  less  concentrated,  stable 
oily  waste  receipts  or  for  the  additional 
treatment  of  wastewater  from  the 
(>nudsion-br(!aking  process. 

•  Option  3 — Ultrafiltration.  Carbon 
Adsorption,  and  Reverse  Osmosis.  The 
Option  3  BPT  effluent  limitations  are 
based  on  the  use  of  carbon  adsorption 
and  reverse  osmosis  in  addition  to  the 
Option  2  technology.  The  reverse 
(jsinosis  unit  removes  metal  compounds 
found  at  signific-ant  levels  for  this 
subcategory  Inclusion  of  a  carbon 
adsorption  unit  is  necessary  in  order  to 
protect  the  reverse  osmosis  unit  by 
filtering  out  large  particles  which  may 
damage  the  reverse  osmosis  unit  or 
decrease  membrane  performance. 

•  (Jption  4 — Ultrafiltration.  Carbon 
Adsorption.  Reverse  Osmosis,  and 
Carbon  Adsorption.  Option  4  is  similar 
to  Option  3  e.xcept  for  the  additional 
carbon  adsorption  unit  for  final  effluent 
polishing. 

The  Agency  is  proposing  BPT  effluent 
limitations  for  the  Oily  Waste 
Subcategory  ba.sed  on  Option  3  as  well 
as  Option  2  treatment  systems.  EPA  has 
preliminarily  conchuled  that  both 
options  represent  best  practicable 
control  t(!chnologies.  The  technologies 
are  in-use  in  the  industry  and  the  data 


Collected  by  the  Agency  show  that  the 
limitations  are  being  achieved.  In 
assessing  BPT.  EPA  considered  age, 
size,  process,  other  engineering  factors, 
and  non-water  quality  impacts  pertinent 
to  the  facilities  treating  wastes  in  this 
subcategory.  No  basis  could  be  found  for 
identifying  different  BPT  limitations 
based  on  age,  size,  process  or  other 
engineering  factors  for  the  reasons 
previously  discussed.  For  a  ser\'ice 
industry  whose  service  is  wastewater 
treatment,  the  pertinent  factors  here  for 
establishing  the  limitations  are  costs  of 
treatment,  the  lever  of  effluent 
reductions  obtainable,  and  non-w.itor 
quality  effects. 

Among  the  options  considered  by  the 
Agency,  both  Options  2  and  3  would 
provide  for  significant  reductions  in 
rtfgulated  pollutants  discharged  into  the 
environment  over  current  practice  in  the 
industry  represented  by  Option  1.  EP.'\ 
is  nonetheless,  concerned  about  the  cost 
of  Option  3  because  it  is  substantially 
more  expensive  than  Option  2. 
However.  EPA's  economic  assessm(»nt 
indicates,  that  Options  2  and  3  are 
economically  reasonable. 

As  noted,  the  Agency  is  proposing 
Option  2  because  it  is  a  currently 
available  antl  cost-effective  treatment 
option.  However,  the  BPT  pollutant 
removal  performance  required  for  a 
number  of  specific  pollutants 
(particularly  oil  and  grease  and  mi^tals) 
is  less  stringent  than  current  lU'T 
effluent  limitations  guidelines 
promulgated  for  other  industries.  LPA  is 
concerned  about  the  potential  for 
encouraging  off-site  shipment  of  oily 
waste  now  being  treated  on-site  if  the 
limitations  for  this  subcategory  are 
significantly  different  from  those  other 
BPT  effluent  limitations  currently  in 
effect. 

EPA  is  proposing  both  optifins  fur 
conunent  because  the  Agency  is 
concerned  that,  while  both  Oi>t!ons  2 
and  3  are  proven  treatment  terhniilogies 
currently  available  to  this  industry,  thtt 
additional  effluent  reductions 
associated  with  Option  3  an?  very 
expensive.  EPA  has  preliminarily 
concluded  that,  even  though  the  i ust  of 
Oj)lion  3  is  significantly  greater  lliaii 
Option  2  (because  of  installation, 
operation,  and  maintenance  of  reverse 
osmosis  equipment),  the  costs  are  not 
unreasonable,  given  other  factors.  EP.\ 
is  asking  for  conunent  on  wh(;tlier  the 
effluent  reduction  benefits  of  Optioii  3 
outweigh  the  high  cost  of  the  additional 
renu)val  obtained  through  reverse 
osmosis.  Th(!  Agency  is  particularly 
interested  in  comments  on  the  nncilliiiy 
effects  of  the  less  stringent  0[)tinM  2 
limitations. 
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y^  3  previously  discussed,  the  Agency 
wil  be  re-estimating  the  current 
performance  at  facilities  that  treat  oily 
waste  based  on  comments  received  and 
infdrmation  collected  in  the  August 
199i4  sampling  episode  and  re- 
caltjulating  the  cost  and  impacts  of 
Options  2  and  3.  The  data  from  the 
August  1994  sampling  episode  is 
inclMded  in  the  record  for  this  proposal, 
but  Ivvas  not  incorporated  into 
calqalations  because  it  was  not  received 
with  sufficient  time  to  review  and 
incorporate. 

The  Agency  proposes  to  reject  Option 
1 .  because  the  technology  does  not 
proiflde  for  adequate  control  of  the 
regulated  pollutants.  The  Agency  also 
proposes  to  reject  Option  4  because 
Option  4  treatment  technology  results  in 
a  lower  level  of  poll^Jant  reductions  in 
coniiparison  to  Option  3.  Theoretically, 
Option  4  should  provide  for  the 
max;imum  reduction  of  pollutants 
discharged  due  to  the  addition  of  carbon 
adsorption  units,  but  specific  pollutant 
concentrations  increase  across  the 
carbtin  adsorption  unit  according  to  the 
analytical  data  collected. 

Even  though,  as  previously  explained. 
BPT  limitations  are  generally  defined  by 
the  ^verage  effluent  reduction 
performance  of  the  best  existing 
treatment  systems,  here,  as  was  the  case 
with  the  BPT  metal-bearing  wastes 
limitations,  the  options  being  proposed 
as  the  basis  for  BPT  effluent  limitations 
are  based  upon  the  treatment 
performance  at  a  single  facility.  EPA 
conqhided  that  existing  performance  at 
the  other  facilities  is  uniformly 
inadequate  because  many  facilities  tliat 
will  be  subject  to  the  limitations  for  the 
Oily  Waste  Subcategory  now  commingle 
the  oily  wastewater  with  other  wastes 
prior  to  treatment.  The  Agency  has 
determined  that  the  practice  of  mixing 
wastb  streams  before  treatment  results 
in  inadequate  removal  of  the  regulated 
polliftants  of  concern  for  the  Oils 
Subcategory.  Oily  wastewater  contains 
significant  levels  of  organic  and  metals 
compounds.  If  the  oily  wastewater  is 
mix«yj  with  other  CWT  wastewater, 
these  organic  and  metals  compounds  an? 
often  found  at  non-detectable  levels 
prior  io  treatment  because  the  oily 
wastewater  is  effectively  diluted  by  the 
r)ther  wastewater  to  the  point  that  the 
compounds  are  no  longer  detectible. 
The  treatment  system  on  which  the 
Options  2  through  4  effluent  limitations 
are  based  was  designed  specifically  for 
the  treatment  of  segregated  oily 
wastewater. 

See  Section  V.F.  for  further 
information  regarding  Monitoring  to 
Demonstrate  Compliance  with  the 
Regu  ation. 
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(iii)  Subcategory  C — Organics 
Subcategory.  The  Agency  is  today 
proposing  BPT  limitations  for  the 
Organics  Subcategory  for  39  pollutants. 
EPA  identified  two  regulatory  options 
for  consideration  in  establishing  BPT 
effluent  reduction  levels  for  this 
subcategory  of  the  Centralized  Waste 
Treatment  Industry.  For  a  more  detailed 
discussion  of  the  basis  for  the 
limitations  and  technologies  selected 
see  the  Technical  Development 
Document. 

The  two  technology  options 
considered  for  the  Organics  Subcategory 
BPT  are: 

•  Option  1 — Equalization,  Air- 
Stripping,  Biological  Treatment,  and 
Multi-media  Filtration.  BPT  Option  1 
effluent  limitations  are  based  on  the 
following  treatment  system: 
equalization,  two  air-strippers  in  series 
equipped  with  a  carbon  adsorption  unit 
for  control  of  air  emissions,  biological 
treatment  in  the  form  of  a  sequential 
batch  reactor  (which  is  operated  on  a 
batch  basis,)  and  finally  multi-media 
filtration  units  for  control  of  solids. 

•  Option  2— Equalization,  Air- 
Stripping,  Biological  Treatment.  Multi- 
Filtration,  and  Carbon  Adsorption. 
Option  2  is  the  same  as  Option  1  except 
for  the  addition  of  carbon  adsorption 
units. 

The  Agency  is  proposing  to  adopt 
BPT  effluent  limitations  based  on  the 
Option  1  technology  for  the  Organics 
Subcategory.  The  demonstrated  effluent 
reductions  attainable  through  Option  1 
control  technology  represent  the  best 
practicable  performance  attainable 
through  the  application  of  currently 
available  treatment  measures.  EPA's 
decision  to  propose  effluent  limitations 
defined  by  the  removal  performance  of 
the  Option  1  treatment  systems  is  based 
primarily  on  consideration  of  several 
factors:  the  effluent  reductions 
attainable,  the  economic  achievability  of 
the  option  and  non-wafer  quality 
environmental  benefits.  Once  again,  the 
age  and  size  of  the  facilities,  processes 
and  other  engineering  factors  were  not 
considered  pertinent  to  establishment  of 
BPT  limitations  for  this  subcategory. 

The  Agency  is  proposing  to  adopt 
BPT  limitations  based  on  the  removal 
performance  of  the  Option  1  treatment 
system  for  the  following  reasons.  First, 
the  cost  of  achieving  the  pollutant 
discharge  levels  associated  with  the 
Option  1  treatment  system  is  reasonable. 
The  annualized  costs  for  treatment  are 
low. 

According  to  the  data  collected,  the 
Option  1  treatment  system  provides  a 
greater  effluent  pollutant  reduction  level 
than  the  more  expensive  Option  2. 
Theoretically.  Option  2  should  provide 


for  the  maximum  reduction  of 
pollutants  discharged  due  to  the 
addition  of  carbon  adsorption  units,  but 
specific  pollutants  of  concern  increased 
across  the  carbon  adsorption  unit 
according  to  the  analytical  data 
collected.  Due  to  the  poor  performance 
of  carbon  adsorption  in  EPA's  database 
for  this  industry.  Option  2  is  rejected. 
The  poor  performance  may  be  a  result 
of  pH  fluctuations  in  the  carbon 
adsorption  unit  resulting  in  the 
solubihzation  of  metals.  Similar  trends 
have  been  found  for  all  of  the  data 
collected  on  carbon  adsorption  units  in 
this  industn.'.  The  EPA  is  soliciting 
comments,  additional  information,  and 
performance  data  on  carbon  adsorption 
units  used  within  the  industry. 

The  Agency  used  biological  treatment 
performance  data  from  the  OCPSF 
regulation  to  establish  direct  discharge 
limitations  for  BODs  and  TSS.  because 
the  facility  from  which  Option  1  and  2 
limitations  were  derived  is  an  indirect 
discharger  and  the  treatment  system  is 
not  operated  to  optimize  removal  of 
conventional  pollutants.  EPA  has 
concluded  that  the  transfer  of  this  data 
is  appropriate  given  the  absence  of 
adequate  treatment  technology  for  these 
pollutants  at  the  only  otherwise  well- 
operated  BPT  CWT  facility.  Given  the 
treatment  of  similar  wastes  at  both 
OCPSF  and  centralized  waste  treatment 
facilities,  use  of  the  data  is  warranted. 
Moreover.  EPA  has  every  reason  to 
believe  that  the  same  treatment  systems 
will  perform  similarly  when  treating  the 
wastes  in  this  subcategory. 

Once  again,  the  selected  BPT  option 
is  based  on  the  performance  of  a  single 
facility.  Many  facilities  that  are  treating 
wastes  that  will  be  subject  to  effluent 
limitations  for  the  Organic-Bearing 
Waste  Subcategory  also  operate  other 
industrial  processes  that  generate  much 
larger  amounts  of  wastewater  than  the 
quantity  of  off-site  generated  organic 
waste  receipts.  The  off-site  generated 
organic  waste  receipts  are  directly 
mixed  with  the  wastewater  from  the 
other  industrial  processes  for  treatment. 
Therefore,  identifying  facilities  to 
sample  for  limitations  development  was 
difficult  because  the  waste  receipts  and 
treatment  unit  effectiveness  could  not 
be  properly  characterized  for  off-site 
generated  waste.  The  treatment  system 
for  which  Options  1  and  2  was  based 
upon  was  one  of  the  few  facilities 
identified  which  treated  organic  waste 
receipts  separately  from  other  on-site 
industrial  wastewater. 

See  Section  V.F.  for  further 
information  regarding  Monitoring  to 
Demonstrate  Compliance  with  the 
Regulation. 
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2.  Dcr 

In  today's  rule,  EPA  is  proposing 
effluent  limitations  guidelines  and 
standards  equivalent  to  the  BPT 
guiHelines  for  the  conventional 
jiDlliitants  covered  under  BPT.  In 
developing. BCT  limits,  EPA  considered 
whether  there  are  technologies  that 
achieve  greater  removals  of 
( conventional  pollutants  than  proposed 
for  BPT,  and  whether  those  technologies 
ar"  cost-reasonable  according  to  the  BCT 
Cost  Test.  In  all  three  subcategories, 
EPA  identified  no  technologies  that  can 
acliieve  greater  removals  of 
conventional  pollutants  than  proposed 
for  BPT  that  are  also  cost-reasonable 
imder  the  BCT  Cost  Test,  and 
accordingly  EPA  proposes  BCT  effluent 
li.'nitations  equal  to  the  proposed  BPT 
effluent  limitations  guidelines  and 
star-dards. 

LI 'A  may  also  decide  to  adopt  BPT 
effluent  limitations  based  on  treatment 
ttK:hnologies  less  stringent  than  the 
Regulatory  Options  that  are  the  basis  for 
today's  proposal.  Consequently,  EPA 
has  also  evaluated  the  cost- 
reasonableness  of  BCT  limits  if  EPA 
were  to  adopt  BPT  limitations  based  on 
less  stringent  technologies.  For  all  three 
categories,  this  assessment  does  not 
support  the  adoption  of  BCT  limitations 
for  conventional  pollutants  that  are 
more  stringent  than  BPT  limitations 
haicMl  on  a  reduced  level  of  treatment. 

.1.  BAT 

EPA  today  is  proposing  BAT  effluent 
limitations  for  all  subcategories  of  the 
Centralized  Waste  Treatment  Industry 
based  on  the  same  technologies  selected 
ftir  BPT  for  each  subcategory.  The  BAT 
i-rfluRnt  limitations  proposed  today 
would  control  identified  priority  and 
non-conventional  pollutants  discharged 
from  facilities. 

EPA  has  not  identified  any  more 
stringent  treatment  technology  e)ption 
wliicii  it  considered  to  represent  B.\T 
level  of  control  applicable  to  facilities  in 
this  industry  for  the  metals,  oils,  and 
organics  subcategories,  EP,^  identified 
an  add-on  treatment  technology — 
carbon  adsorption — that  should  have 
furlher  increased  removals  of  pollutants 
of  concern.  However,  as  explained 
above.  EPA's  data  show  increases  rather 
than  decreases  in  concentrations  of 
specific  pollutants  of  concern. 

In  the  case  for  the  Oily  Waste 
Subcategory.  EPA  is  co-proposing  two 
options  for  BAT:  Options  2  and  3.  EPA 
seeks  comment  on  whether  it  shoulil 
adopt  BAT  limitations  based  on  Oils 
Option  3  or  Oils  Option  4  if  the  Agency 
decides  to  adopt  Option  3  for  BPT 
limitations  for  this  Subcategory.  Both 


the  Options  3  and  4  treatment  systems 
achieve  increasingly  greater  levels  of 
pollutant  removal  than  Option  2.  Both 
represent  demonstrated  technologies 
currently  in  use  in  the  industry. 
However,  the  total  costs  for  the  industry 
over  Option  2  are  high.  Given  the 
statutory  injunction  for  the  Agency  to 
develop  BAT  effluent  limitations  that 
reflect  the  best  control  measure 
economically  achievable,  EPA  believes 
BAT  limitations  which  reflect  these 
more  stringent  effluent  pollutant 
reduction  levels  may  be  appropriate. 
This  is  particularly  true  if  the  additional 
treatment  results  in  significant 
reduction  in  pollutants  discharged  into 
the  environment  and  thus  reasonable 
further  progress  towards  the  goal  of  the 
Act — elimination  of  the  discharge  of 
pollutants  to  navigable  waters.  The 
Agency  welcomes  comment  on  this 
issue. 

EPA's  data  show  that  the  costs  of  both 
Option  3  and  Option  4  (S8.4  million  and 
SIO.O  million,  respectively)  are 
significantly  greater  than  Option  2 
(S0.87  million).  Nevertheless,  the  cost  of 
per-pound  removals,  SO. 38  and  $0.44, 
respectively,  are  reasonable.  In  addition, 
both  Options  3  and  4  are  economically 
achievable  because  there  would  be  not 
change  in  the  industry  profitability 
status  as  a  result  of  the  adoption  of 
either  Option.  As  stated  earlier,  the 
impact  of  limitations  based  on  either 
Option  1,  2,  3,  or  4  is  a  decrease  in 
profitability  for  one  direct  discharger 
with  increased  profitability  for  three 
others.  However,  adoption  of  BAT  limits 
based  on  Oil  Option  3  would  provide 
approximately  150,000  pounds  of 
additional  removals  of  pollutants  over 
Option  2  while  BAT  limitations  based 
on  costlier  Option  4  would  remove 
fewer  pollutants.  In  the  circumstances, 
EPA  has  preliminarily  determined  that 
is  should  not  adopt  Option  4  as  the 
basis  for  BAT  limits  if  it  decides  to  base 
BPT  on  Option  2. 

As  with  BPT  limitations.  EPA  is 
proposing  to  require  monitoring  for 
compliance  with  the  limitations  at  a 
point  after  treatment  but  prior  to 
combining  the  CWT  process  wastewater 
with  other  wastewater.  Many  facilities 
operate  other  processes  and  the  addition 
of  this  wastewater  to  CWT  wastewater 
may  result  in  dilution  due  to  the 
difference  in  concentration  of  waste 
streams.  Also,  if  a  facility  discharges 
non-contaminated  stormwater,  the 
proposed  regulation  is  requiring 
monitoring  of  the  CWT  discharge  prior 
to  the  addition  of  non-contaminated 
stormwater. 

As  with  BPT,  monitoring  for 
compliance  with  the  regulation  for  the 
Total  Cvanide  limitation  at  facilities  in 


the  Metals  Subcategory  which  treat 
concentrated  cyanide-bearing  metal 
waste  is  after  cyanide  pretreatment  ami 
prior  to  metal  treatment.  This  ensures 
that  cyanide  will  not  interferf?  with 
metals  treatment. 

See  Section  V.F.  for  further 
information  regarding  Monitoring  In 
Demonstrate  Compliance  with  thf 
Regulation. 

4.  New  Source  Performance  Slaiulards 

As  previously  noted,  under  Section 
30fi  of  the  Act,  new  industrial  direct 
dischargers  must  comply  with  standards 
which  reflect  the  greatest  degree  of 
effluent  reduction  achievable  through 
application  of  the  best  availabit; 
demonstrated  control  technologies. 
Congress  envisioned  that  new  treatment 
systems  could  meet^ghter  controls  than 
existing  sources  because  of  the 
opportunity  to  incorporate  the  most 
efficient  processes  and  treatment 
systems  into  plant  design.  Thereforf. 
Congress  directed  EPA  to  consider  tiu! 
best  demonstrated  process  changes,  in- 
plant  controls,  operating  methods  and 
end-of-pipe  treatment  technologies  that 
reduce  pollution  to  the  maximum  extent 
feasible. 

EPA  is  proposing  NSPS  that  would 
control  the  same  conventional,  priority, 
and  n(m-conventional  pollutants 
propo.sed  for  control  by  the  BPT  efOuiiit 
limitations.  The  technologies  used  to 
control  pollutants  at  existing  facilities 
are  fully  applicable  to  new  facilities. 
Furthermore.  EPA  has  not  identified  auy 
tecluiologies  or  combinations  of 
technologi(!s  that  are  demonstrated  for 
new  sources  that  arc  different  from 
those  used  to  establish  BPT/BCT/BAT 
for  existing  sources.  Therefore.  EPA  is 
establishing  NSPS  subcategories  similar 
to  the  subcategories  for  existing 
facilities  and  proposing  NSPS 
limitations  that  are  identical  to  thost? 
propo.sed  for  BPT/BCT/BAT.  Again,  the 
Agency  is  reqiuisting  comnu^nts  to 
provide  information  and  data  on  otht.T 
treatment  systems  that  may  be  pertinent 
to  the  development  of  standards  for  this 
industry 

EPA  is  specifically  considering  . 
whether  it  should  adopt  NSPS  for  the 
Oil  Subcategory  which  reflect  either 
Option  3  or  Option  4  treatment 
technologies.  EPA  does  not  belitne  thcrf 
would  be  any  barriers  to  entry  in  this 
industry  associated  with  adoption  of 
Option  3  or  4.  One  currently  operating 
facility  has  demonstrated  the 
I)erformance  of  these  control 
technologies — EPA  is  assessing  whether 
or  not  to  adopt  NSPS  for  the  Oil 
Subcategory  that  reflects  this  nu)rf 
stringent  level  of  control.  EPA  is 
soliciting  conunents  on  this  issue 
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See  Section  V.F.  for  further 
information  regarding  Monitoring  to 
Delmonstrate  Compliance  with  the 
Repulation. 

5.  Pretreatment  .Standards  for  E.xisting 
Soiurces 

Indirect  dischargers  in  the  Centralized 
i?te  Treatment  Industry,  like  the 
rjct  dischargers,  accept  for  treatment 
wd.'jtes  containing  many  priority  and 
noH-conventional  pollutants.  As  in  the 
ca^e  of  direct  dischargers,  indirect 
dischargers  may  be  expected  to 
discharge  many  of  these  pollutants  to 
PGITWs  at  significant  mass  and 
cofirentration  levels.  EPA  estimates  that 
indirect  dischargers  annually  discharge 
approximately  85  million  pounds  of 
pollutants. 

.Section  307(b)  requires  EPA  to 
prajnulgate  pretreatment  standards  to 
pnHent  pass-through  of  pollutants  from 
PQ^rW.s  to  waters  of  the  U.S.  or  to 
prevent  pollutants  from  interfering  with 
the  operation  of  POTWs.  EPA  is 
estkblishing  PSES  for  this  industry  to 
prdvent  pass-through  of  the  sanu; 
pollutants  controlled  bv  B.AT  from 
POfrWs  to  waters  of  the  U.S. 

a  Pass-through  analysis.  Before 
proposing  pretreatment  standards,  the 
Agency  examines  whether  the 
pollutants  discharged  by  the  industry 
pass  through  a  POTW  or  interfere  with 
theiPOTW  operation  or  sludge  disposal 
praictices.  In  determining  whether 
poljlutants  pass  through  a  POTW.  the 
Agency  compares  the  percentage  of  a 
poljlutant  removed  by  POTWs  with  the 
perL-entage  of  the  pollutant  removed  by 
discharging  facilities  applying  BAT.  A 
poUutant  is  deemed  to  pass  through  the 
POirw  when  the  average  percentage 
removed  nationwide  by  well-operated 
POIFAVs  (those  meeting  secondarv 
treatment  requirements)  is  less  than  the 
perpentage  removed  by  facilities 
conjiplying  with  BAT  effluent 
limitations  guidelines  for  that  pollutant. 

Tihis  approach  to  the  definition  of 
pask-through  satisfies  two  competing 
objectives  set  by  Congress:  (1)  That 
.standards  for  indirect  dischargers  be 
equivalent  to  standards  for  direct 
(list  hargers  and  (2)  that  the  treatment 
cap  ijjility  and  performance  of  the 
PO"KV  be  recognized  and  taken  into 
account  in  regulating  the  discharge  of 
pol  utants  from  indirect  dischargers. 
Ratiicr  than  compare  the  mass  or 
f:on  iEMitralion  of  pollutants  discharged 
by  t  lie.  POTW  with  the  mass  or 
con  imtration  of  pollutants  discharged 
by  i  BAT  facility,  EPA  compares  the 
percentage  of  the  pollutants  removed  by 
the  [jlant  with  the  POTW  removal.  EPA 
tak(  s  this  approach  because  a 
con  p.irison  of  mass  or  concentration  of 
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pollutants  in  a  POTW  effluent  with 
pollutants  in  a  BAT  facility's  effluent 
would  not  take  into  account  the  mass  of 
pollutants  discharged  to  the  POTW  from 
non-industrial  sources  nor  the  dilution 
of  the  pollutants  in  the  POTW  effluent 
to  lower  concentrations  from  the 
addition  of  large  amounts  of  non- 
industrial  wastewater.  The  volatile 
override  test  is  the  last  step  in 
determining  is  a  pollutant  will  "pass- 
through."  If  a  pollutant  has  a  Henry's 
Law  Constant  greater  than  2.4x10   ■'' 
atm-mVmole,  or  10    'mg/m  Vmg/m^.  it 
is  determined  to  "pass-through"  and 
will  be  regulated  by  PSES  regardless  of 
the  percent  removal  data. 

For  past  effluent  guidelines,  a  study  of 
50  well-operated  POTWs  was  used  for 
the  pass-through  analysis.  Because  the 
data  collected  for  evaluating  POTW 
removals  included  influent  levels  of 
pollutants  that  were  close  to  the 
detection  limit,  the  POTW  data  were 
edited  to  eliminate  influent  levels  less 
than  10  times  the  minimum  level  and 
the  corresponding  effluent  values, 
except  in  the  cases  where  none  of  the 
influent  concentrations  exceeded  10 
times  the  minimum  level.  In  the  latter 
case,  where  no  influent  data  e.xceeded 
10  times  the  minimum  level,  the  data 
were  edited  to  efiminate  influent  values 
less  than  20  jig/1  and  the  corresponding 
effluent  values.  These  editing  rules  were 
used  to  allow  for  the  possibility  that  low 
POTW  removal  simply  reflected  the  low 
influent  levels. 

EPA  then  averaged  the  remaining 
influent  data  and  also  averaged  the 
remaining  effluent  data  from  the  50 
POTW  database.  The  percent  removals 
achieved  for  each  pollutant  was 
determined  from  these  averaged  influent 
and  effluent  levels.  This  percent 
removal  was  then  compared  to  the 
percent  removal  for  the  BAT  option 
treatment  technology.  Due  to  the  large 
number  of  pollutants  applicable  for  this 
industry,  additional  data  from  the  Risk 
Reduction  Engineering  Laboratorv 
(RREL)  database  was  used  to  augment 
the  POTW  database  for  the  pollutants 
for  which  the  50  POTW  Study  did  not 
cover.  Based  on  this  analysis.  78  of  the 
87  pollutants  regulated  under 
Regulatory  Option  1  (the  combinations 
of  Metals  Option  3,  Oils  Option  2.  and 
Organics  Option  1)  and  51  of  the  87 
pollutants  regulated  under  Regulatory 
Option  2  (the  combinations  of  Metals 
Option  3.  Oils  Option  3.  and  Organics 
Option  1)  for  BAT  passed  through 
POTWs  and  are  proposed  for  regulation 
for  PSES.  The  pollutants  determined  not 
to  "pass-through"  are  listed  in  Table 
V.E-1. 


Table  V.E-1.- -Pollutants  That  Do 
Not  Pass-through  POTWs  for 
THE  Centralized  Waste  Treat- 
ment Industry 


Sutxategory 

Pollutant 

Metals  sutxategory  ... 

Barium. 

Oils  Sutxategory— 

Nickel,  Zinc, 

Option  2. 

Tripropyleneglycol 

Mettiyl  Ether. 

Organics  Subcategory 

Phenol,  2-Propanone 

Lead,  Pyridine, 

Zinc. 

b.  Options  considered.  The  Agency 
today  is  proposing  to  establish 
pretreatment  standards  for  existing 
sources  (P.SES)  based  on  the  same 
technologies  as  proposed  for  BPT  and 
BAT  for  78  of  the  87  priority  and  non- 
conventional  pollutants  regulated  under 
BAT  for  Regulatory  Option  1  (the 
combinations  of  Metals  Option  3,  Oils 
Option  2.  and  Organics  Option  1)  and 
81  of  the  87  priority  pollutants  regulated 
under  BAT  for  Regulatory  Option  2  (the 
combinations  of  Metals  Option  3,  Oils 
Option  3.  and  Organics  Option  1)  . 
These  standards  would  apply  to  existing 
facilities  in  all  subcategories  of  the 
Centralized  Waste  Treatment  Industry 
that  discharge  wastewater  to  publicly- 
owned  treatment  works  (POTWs).  These 
limitations  were  developed  based  on  the 
same  technologies  as  proposed  today  for 
BPT/BAT.  as  applicable  to  each  of  the 
affected  subcategories.  PSES  set  at  these 
points  would  prevent  pass-through  of 
pollutants,  help  control  sludge 
contamination  and  reduce  air  emissions. 

EPA  estimated  the  cost  and  economic 
impact  of  installing  BPT/B.\T  PSES 
technologies  at  the  indirect  discharging 
facilities.  The  total  estimated 
annualized  cost  in  1993  for  all  the 
subcategories  is  approximatelv  S22.9 
million  (if  PSES  is  Oils  Option  3)  and 
approximately  52.78  million  (if  PSES  is 
Oils  Option  2).  EPA  concluded  the  cost 
of  installation  of  these  control 
technologies,  in  the  case  of  metal- 
bearing  and  organic-bearing  waste 
streams,  is  clearly  economicallv 
achievable.  EPA's  assessment  shows 
none  of  the  indirect  discharging 
facilities  in  lhe.se  subcategories  go  from 
a  profitable  to  unprofitable  status  as  a 
result  of  the  installation  of  the  ntrcessarv 
technologv . 

EP.\  is  asking  for  comment  ou 
whether  it  should  adopt  Oils  Option  3 
as  PSES  for  this  subcategory,  given  that 
annual  costs  are  approximatelv  ten 
times  greater  than  Option  2.  EP.A  is 
particularly  interested  in  comments  on 
whether  Option  3  is  economicallv 
achievable,  given  the  EP.\  economic 
assessment  showing  that  di-spite  its  hi^Ii 
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cost,  it  results  only  in  a  slight  increase 
in  the  number  of  facilities  going  from  a 
profitable  to  unprofitable  status.  In  the 
case  of  Oils  Option  2.  four  of  31  indirect 
dischargers  would  go  from  a  profitable 
to  unprofitable  status  and  for  Option  3, 
six  would  experience  a  change  from  a 
profitable  to  unprofitable  status. 
Additional  information  is  provided  in 
the  Economic  Impact  Analysis. 

The  Agency  considered  the  age.  size, 
processes,  other  engineering  factors,  and 
non-water  quality  environmental 
impacts  pertinent  to  facilities  in 
developing  PSES.  The  Agency  did  not 
identify  any  basis  for  establishing 
different  PSES  hmitations  based  on  age. 
size,  processes,  or  other  engineering 
factors.  As  previously  explained  for 
BPT,  adoption  of  standards  based  on  the 
proposed  technologies  for  metal-bearing 
wastes  and  organic-bearing  wastes 
would  have  important  non-water  quality 
effects.  The  metals  standards  should 
reduce  landfill  disposal  of  metals 
treatment  residuals  and  the  organic 
waste  streams  would  reduce 
volatilization  of  organic  compounds. 

c.  Monitoring  to  Demonstrate 
Compliance  nith  the  Regulation.  See 
Section  V.F. 

6.  Pretreatment  Standards  for  New 
Soiu-ces 

Section  307(c)  of  the  Act  requires  EPA 
to  promulgate  pretreatment  standards 
for  new  sources  (PSNS)  at  the  same  time 
it  promulgates  new  source  performance 
standards  (NSPS).  New  indirect 
discharging  facilities,  like  new  direct 
discharging  facilities,  have  the 
opportunity  to  incorporate  the  best 
available  demonstrated  technologies, 
including  process  changes,  in-facility 
controls,  and  end-of-pipe  treatment 
technologies. 

As  set  forth  in  Section  VIII.E.4(a)  of 
this  preamble.  EPA  determined  that  a 
broad  range  of  pollutants  discharged  by 
Centralized  Waste  Treatment  Industry 
facilities  pass-through  POTWs.  The 
same  technologies  discussed  previously 
for  BAT.  NSPS,  and  PSES  an;  available 
as  the  basis  for  PSNS. 

EPA  is  proposing  that  pretreatment 
standards  for  new  sources  be  set  equal 
to  NSPS  for  priority  and  non- 
conventional  pollutants  for  all 
subcategories.  The  Agency  is  proposing 
to  establish  PSNS  for  the  same  priority 
and  non-conventional  pollutants  as  are 
being  proposed  for  NSPS.  In  addition, 
given  the  potential  for  dilution  and  the 
consequent  impracticality  of  monitoring 
at  the  point  of  discharge.  EPA  is  again 
proposing  that  monitoring  to 
demonstrate  compliance  with  these 
standards  be  required  immediately 


following  treatment  of  the  regulated 
streams. 

EPA  considered  the  cost  of  the 
proposed  PSNS  technology  for  new 
facihties.  EPA  concluded  that  such  costs 
are  not  so  great  as  to  present  a  barrier 
to  entry,  as  demonstrated  by  the  fact 
that  currently  operating  facilities  are 
using  these  technologies.  Again.  EPA  is 
requesting  comment  on  whether  it 
should  adopt  PSNS  for  the  Oily  Waste 
Subcategory  that  reflects  effluent 
reduction  levels  achievable  through 
either  Option  3  or  Option  4  treatment 
systems.  The  Agency  considered  energy 
requirements  and  other  non-water 
quality  environmental  impacts  and 
found  no  basis  for  any  different 
standards  than  the  selected  PSNS. 

F.  Monitoring  To  Demonstrate 
Compliance  With  the  Regulation 

The  effluent  limitations  EPA  is 
proposing  today  apply  only  to 
discharges  resulting  from  treatment  of 
the  subcategory  wastes  and  not  to 
mixtures  of  subcategory  wastes  with 
other  wastes  or  mixtures  of  different 
subcategory  wastes.  In  addition,  these 
effluent  limitations  do  not  apply  to 
discharges  from  the  treatment  of 
subcategory  wastes  that  are  mixed  prior 
to  or  after  treatment  with  other 
wastewater  streams  prior  to  discharge. 
EPA  has  concluded  that  it  is  impractical 
and  infeasible  to  set  limits  for  the 
pollutants  proposed  to  be  regulated  in 
this  category  at  the  point  of  discharge 
for  mixed  waste  streams,  given  the 
potential  for  mixing  to  avoid 
achievement  of  the  required  effluent 
reductions. 

Thus,  many  facilities  in  this  industry 
may  operate  other  processes  which 
generate  wastes  requiring  treatment  and 
may  add  these  wastes  to  CWT  wastes 
before  treatment  and  discharge.  This 
may  result  in  dilution  rather  than 
required  treatment  of  CWT  wastes  due 
to  the  difference  in  concentration  of 
waste  streams.  In  addition,  if  a  facility 
discharges  its  non-contaminated 
stormwater,  implementation  of  this 
proposal  requires  a  facility  to  monitor 
the  CWT  discharge  prior  to  the  addition 
of  non-contaminated  stormwater. 
Similarly,  for  facilities  which  treat 
concentrated  cyanide-bearing  metal 
wastes,  the  limitations  for  Total  Cyanide 
are  based  on  cyanide  levels  that  are 
demonstrated  to  be  achieved  after 
cyanide  pretreatment  and  prior  to 
metals  precipitation.  Separate 
pretreatment  of  cyanide  in  metal- 
bearing  waste  streams  is  necessary  in 
order  to  ensure  that  cyanide  will  not 
interfere  with  metals  treatment. 
Consequently,  EPA  has  preliminarily 
determined  that  it  v;ill  require 


compliance  monitoring  immediately 
following  treatment  of  subcategory 
waste  streams  (e.g.,  metal-bearing,  oily, 
or  organic-bearing,  as  appropriate) 
unless  the  facility  can  demonstrate  that 
it  is  achieving  the  required  effluent 
reduction  associated  with  separate 
treatment  of  the  waste  streams  in  a 
mixed  waste  treatment  system.  (See 
further  discussion  of  this  issue  below  at 
Section  VIII.) 

G.  Determination  of  Long-Term 
Averages,  Variability  Factors,  and 
Limitations  for  BPT 

The  proposed  effluent  limitations  and 
standards  in  today's  notice  are  based 
upon  statistical  procedures  that  estimate 
long-term  averages  and  variability 
factors.  The  following  sections  describe 
the  statistical  methodology  used  to 
develop  long-term  averages,  variability 
factors,  and  limitatioi^  for  BPT.  The 
limitations  for  BCT,  BAT,  NSPS.  PSES. 
and  PSNS  are  based  upon  the 
limitations  for  BPT  for  all  pollutants. 

The  proposed  limitations  for 
pollutants  for  each  option,  as  presented 
in  today's  notice,  are  provided  as  daily 
maximums  and  maximums  for  monthly 
averages.  In  most  cases,  the  daily 
maximum  limitation  for  a  pollutant  in 
an  option  is  the  product  of  the  pollutant 
long-term  average  and  the  group  daily 
variability  factor.  In  most  cases,  the 
maximum  for  monthly  average 
limitation  for  a  pollutant  for  an  option 
is  the  product  of  the  pollutant  long-term 
average  and  the  group  monthly 
variability  factor.  The  procedures  used 
to  estimate  the  pollutant  long-term 
averages  and  group  variability  fiictors 
are  briefly  described  below.  A  more 
detailed  explanation  is  provided  in  the 
statistical  support  document. 

The  long-term  averages,  variability 
factors,  and  limitations  were  based  upon 
pollutant  concentrations  collected  from 
two  sources:  EPA  sampling  episodes 
and  the  1991  Detailed  Monitoring 
Questionnaire.  These  data  sources  are 
described  in  Sections  IV. B.  and  IV. D. 
(Data  from  the  same  facility  but  from 
different  sources  were  analyzed  as 
though  each  source  provided 
information  about  a  different  facility.) 

The  long-term  average  for  each 
pollutant  was  calculated  for  each 
facility  by  arithmetically  averaging  the 
pollutant  concentrations.  The  pollutant 
long-term  average  for  an  option  was  the 
median  of  the  long-term  averages  from 
selected  facilities  with  the  BPT 
technology  basis  for  the  option. 

The  daily  variability  {actor  for  each  - 
pollutant  at  each  facility  is  the  ratio  of 
the  estimated  99th  percentile  of  the 
distribution  of  the  daily  pollutant 
concentration  values  divided  bv  the 
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fiKJpccted  value,  or  mean,  of  the 
distribution  of  the  daily  values.  The 
monthly  variability  factor  for  each 
pollutant  at  each  facility  is  the 
eitimated  95th  percentile  of  the 
distribution  of  monthly  averages  of  the 
dmiy  concentration  values  divided  by 
the  expected  value  of  the  monthly 
a  .brages.  The  number  of  measurements 
u«d  to  calculate  the  monthly  averages 
corresponds  to  the  number  of  days  that 
\\\f.  pollutant  is  assumed  to  be 
n  onifored  during  the  month.  For 
eciimple.  the  volatile  organic 
c ompovmds  are  expected  to  be 
n  tinitorpri  once  a  week  (which  is 
a  jjproxiniately  four  times  a  month); 
therefore,  the  monthly  variability  factor 
M  as  based  upon  the  distribution  of  four- 
dij»'  averages.  Certain  pollutants  such  as 
B[JD.s  are  expected  to  be  monitored 
diily;  therefore,  the  monthly  variabilitv 
frcjtor  was  based  upon  the  distribution 
o  'l20-day  averages  (most  facilities 
o  ierate  only  on  weekdays  of  which 
tl  lire  are  approximately  20  in  each 

(inth).  The  assvmicd  monitoring 
fHtiquencv  of  each  pollutant  is  idtrntified 
ir  Table  V.G-1. 

tKble  V.G-1.— Monitoring  Fre- 
quencies Used  To  Estimate 
Monthly  Variability  Factors 


Assumed  Daily  Monitoring  Frequency 


A  Jminum 
A  itimony 
A  senic 
B  itium 
BpO. 
Cfidmlum 
C  itomium 
Cb^all 
C  )pper 
Iroji 
Li  Id 


Mi 

-I 


nosium 


Manganese. 

Mercury. 

Molybdenum. 

Nickel. 

Oil  and  Grease. 

Silver. 

Tin. 

Titanium 

TOG. 

Total  C)  nnide. 

TSS. 

Zinc. 


Assumed  Weekly  Monitoring  Ftcquency 


H'  ijtavaient  Chromium 


HI.2- 

tetrachloroethane 

lil-Tfichloroethane 

1,2-Trichloroethane 

Dichloroethane 

Trichloropropane 
Dibromoethane 
Dichloroethane 
^T^ns-^.2- 

jchloroethene 
2,3-Dichloroaniline 
2-Propanone 
4-chloro-3-methyl 

phenol 
4-Methyl-2-Pentanone 
Acatophenone 
Benzene 
Benzoic  Acid 
Biitanone 


Methylene  Chloride. 
m-Xylene. 

n-Decane 
n-Docosane. 
n-Dodecane. 
n-Eicosane. 

n-Hexacosane. 
n-Hexadecane. 
n-Octadecane. 

n-Tetradecane. 

o&p>-Xylene. 

o-Cresol. 

Phenol. 

Pyridine. 

p-Cresol. 

Tetrachloroethene. 

Tetrachloromethane. 


Table  V.G-i.— Monitoring  Fre- 
quencies Used  To  Estimate 
Monthly  Variability  Factors— 
Continued 


Cartxjn  Disulfide 

Toluene. 

Chloroform 

Trichloroethene. 

Diethyl  ether 

Tnpropyleneglycol 

methyl  ether. 

Hexanoic  Acid 

Ethylbenzene 

Vinyl  Chloride. 

The  variability  factors  for  each  option 
were  developed  for  groups  of  pollutants 
in  three  steps.  These  steps  are  described 
here  for  the  daily  variability  factors. 
Similar  steps  were  used  to  dtneiop 
monthly  variability  factors.  Ihe  first 
step  was  to  develop  a  daily  Vciriabilitv 
factor  for  each  pollutant  at  each  facility 
by  fitting  a  modified  deUa-lognoritial 
distribution  to  the  daily  pollutant 
concentration  values  from  each  facilitv. 
(For  monthly  variability  factors,  the 
modified  delta-lognormal  distribution 
was  fit  to  the  monthly  averages.)  The 
second  step  was  to  develop  one  daily 
variability  factor  for  each  pollutant  for 
each  option  by  averaging  the  dailv 
variability  factors  for  the  selected 
facilities  with  the  technology  basis  for 
the  option.  The  third  step  was  to 
develop  "group"  daily  variability  factors 
for  each  option.  Each  group  contained 
pollutants  that  were  chemically  similar. 
The  daily  variability  factor  for  each 
group  was  the  median  of  the  daily 
variability  factors  obtained  in  the 
second  step  for  the  pollutants  in  the 
group  and  option.  In  some  cases.  non(> 
of  the  daily  variability  factors  for  the 
pollutants  within  a  group  could  lu- 
estimated.  In  some  of  these  cases,  the 
daily  variability  factor  for  the  group  was 
transferred  from  the  other  grDiijis  in  the 
option  that  used  the  same  fraction  in  the 
chemical  analysis.  This  transferred 
group  daily  variability  factor  was  the 
median  of  the  daily  variability  factors 
from  the  other  groups.  In  the  remaining 
rases  where  the  group  daily  vari.ibility 
factors  could  not  be  estimated,  the 
group  daily  variability  factors  were 
transferred  from  chemically  similar 
pollutants  or  from  other  options  within 
the  subcategory.  The  developuw^nt  of 
daily  and  monthly  variability  factors  is 
described  further  in  the  statistii  al 
support  document. 

Because  EPA  is  assuming  that  some 
pollutants  (BODs,  TSS.  oil  and  grease, 
metals,  total  cyanide,  and  TOC)  will  be 
monitored  daily,  the  20-day  variabilitv 
factors  were  based  on  the  distribution  of 
20-day  averages.  If  concentrations 
measured  on  consecutive  davs  an; 
positively  correlated,  then 
autocorrelation  would  have  an  effect  on 
the  20-day  variability  factors  (long-term 


averages  are  not  affected  bv 
autocorrelation).  However,  the 
centralized  waste  treatment  data  used  to 
calculate  the  20-day  variability  factors 
were,  in  most  cases,  not  consecutive 
"daily  measurements.  Therefore,  at  this 
time.  EPA  does  not  have  sufficient  data 
to  examine  in  detail  and  incorporate  (if 
statistically  significant)  any 
autocorrelation  between  concentrations 
measured  on  adjacent  days. 
Furthermore,  EPA  believes  that 
autocorrelation  may  not  be  present  in 
daily  measurements  from  wastewater 
from  this  industry.  Unlike  other 
industries,  where  the  industrial 
processes  are  expected  to  produce  the 
same  type  of  wastewater  from  one  dav 
to  the  next,  the  wastewater  from 
Centralized  Waste  Treatment  Industry  is 
generated  from  treating  wastes  fronr 
different  sources  and  industrial 
processes.  The  wastes  treated  on  a  gucn 
day  will  often  be  different  than  thi> 
waste  treated  on  the  following  day 
Because  of  this,  autocorrelation  woulil 
not  be  expected  to  be  present  in 
measurements  of  wastewater  from  the 
Centralized  Waste  Treatment  Industry. 
In  Section  Vm.B.7.  EPA  requests 
additional  wastewater  monitoring  <lat.i. 
EP.\  will  use  these  data  to  further 
evaluate  autocorrelation  in  the  (iata  lor 
the  pollutants  that  will  be  monitored 
daily. 

tl.  Reniilalary  Implementation 

1.  Applicability 

The  regulation  proposed  todd\  is  jiist 
that — a  proposed  regulation.  While 
todays  proposal  represents  tPA's  best 
jutlgnient  at  this  time,  the  effluent 
limitations  and  standards  may  still 
(h;ui;.;e  based  on  additional  information 
or  data  submitted  by  comniiMitiTs  or 
(le\eio|iiid  by  the  Agencv. 
(Consequently,  thi;  permit  writer  siiouM 
consider  the  proposed  limits  in 
deviiloping  permit  limits.  .Mthouj;h  the 
information  provided  in  the 
Development  Document  mav  provide 
useful  information  and  guidance  to 
permit  writers  in  determining  best 
professicmal  judgment  permit  limits,  the 
permit  writer  will  still  need  to  justiK 
any  permit  limits  based  on  the 
comlitions  at  the  individual  facilitv . 

2.  I'pset  antl  Bypass  I'rovisions 

A  "bypass  ■  is  an  intentional  divcrsiun 
of  waste  streams  from  any  portion  of  a 
treatment  facility.  An  "upset"  is  an 
(i.xceptional  incident  in  which  there  is 
unintentional  and  temporary 
noncompliance  with  technology-liaseil 
permit  effluent  limitations  because  of 
factors  beyond  the  reasonable  c(»ntrol  of 
the  permittee.  EP.A.'s  regulations 
concerning  bvpasses  and  upsets  are  set 
forth  at  4oV,FR  122.41(m)  and  (n). 
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3.  Variances  and  Modifications 

The  CWA  requires  application  of  the 
effluent  limitations  established  pursuant 
to  Section  301  or  the  pretreatment 
standards  of  Section  307  to  all  direct 
and  indirect  dischargers.  However,  the 
statute  provides  for  the  modification  of 
these  national  requirements  in  a  limited 
number  of  circumstances.  Moreover,  the 
Agency  has  established  administrative 
mechanisms  to  provide  an  opportunity 
for  relief  from  the  application  of 
national  effluent  Hmitations  guidelines 
and  pretreatment  standards  for 
categories  of  existing  sources  for 
priority,  conventional  and  non- 
conventional  pollutants. 

a.  Fundamentally  Different  Factors 
Variances.  EPA  will  develop  effluent 
limitations  or  standards  different  from 
the  otherwise  applicable  requirements  if 
an  individual  existing  discharging 
facility  is  fundamentally  different  with 
respect  to  factors  considered  in 
establishing  the  limitation  or  standards 
applicable  to  the  individual  facility. 
Such  a  modification  is  known  as  a 
"fundamentally  different  factors"  (FDF) 
variance. 

Early  on.  EPA,  by  regulation, 
provided  for  FDF  modifications  from 
BPT  effluent  limitations,  BAT 
limitations  for  priority  and  non- 
conventional  pollutants  and  BCT 
limitation  for  conventional  pollutants 
for  direct  dischargers.  For  indirect 
dischargers.  EPA  provided  for  FDF 
modifications  from  pretreatment 
standards  for  existing  facilities.  FDF 
variances  for  priority  pollutants  were 
challenged  judicially  and  ultimately 
sustained  by  the  Supreme  Court. 
Chemical  Manufacturers  Ass'n  v.  NRDC. 
479  U.S.  116  (1985). 

Subsequently,  in  the  Water  Quality 
Act  of  1987,  Congress  added  new 
Section  301(n)  of  the  Act  explicitly  to 
authorize  modification  of  the  otherwise 
applicable  BAT  effluent  limitations  or 
categorical  pretreatment  standards  for 
existing  sources  if  a  facility  is 
fundamentally  different  with  respect  to 
the  factors  specified  in  Section  304 
(other  than  costs)  from  those  considered 
by  EPA  in  establishing  the  effluent 
limitations  or  pretreatment  standard. 
Section  301  (n)  also  defined  the 
conditions  under  EPA  may  establish 
alternative  requirements.  Under  Section 
301(n).  an  application  for  approval  of 
FDF  variance  must  be  based  solely  on  1) 
information  submitted  during  the 
rulemaking  raising  the  factors  that  are 
fundamentally  different  or  2) 
information  the  applicant  did  not  have 
an  opportunity  to  submit.  The  alternate 
"    limitation  or  standard  must  be  no  less 
stringent  than  justified  by  the  difference 


and  not  result  in  markedly  more  adverse 
non-water  quality  environmental 
impacts  than  the  national  limitation  or 
standard. 

EPA  regulations  at  40  CFR  Part  125 
Subpart  D,  authorizing  the  Regional 
Administrators  to  establish  alternative 
limitations  and  standards,  further  detail 
the  substantive  criteria  used  to  evaluate 
FDF  variance  requests  for  existing  direct 
dischargers.  Thus.  40  CFR  125.31(d) 
identifies  six  factors  (e.g..  volume  of 
process  wastewater,  age  and  size  of  a 
discharger's  facility)  that  may  be 
considered  in  determining  if  a  facility  is 
fundamentallv  different.  The  Agency 
must  deter;!! n;i'  whether,  on  the  basis  of 
one  or  more  of  these  factors,  the  facility 
in  question  is  fundamentally  different 
from  the  facilities  and  factors 
considered  by  the  EPA  in  developing 
the  nationally  applicable  effluent 
guidelines.  The  regulation  also  lists  four 
other  factors  (e.g.,  infeasibility  of 
installation  within  the  time  allowed  or 
a  discharger's  ability  to  pay)  that  raay 
not  provide  a  basis  for  an  FDF  variance. 
In  addition,  under  40  CFR  125.31(b)(3). 
a  request  for  limitations  less  stringent 
than  the  national  limitation  may  be 
approved  only  if  compliance  with  the 
national  limitations  would  result  in 
either  (a)  a  removal  cost  wholly  out  of 
proportion  to  the  removal  cost 
considered  during  development  of  the 
national  limitations,  or  (b)  a  non-water 
quality  environmental  impact 
(including  energy  requirements) 
fimdamentally  more  adverse  than  the 
impact  considered  during  development 
of  the  national  limits.  EPA  regulations 
provide  for  an  FDF  variance  for  existing 
indirect  discharger  at  40  CFR  403.13. 
The  conditions  for  approval  of  a  request 
to  modify  applicable  pretreatment 
standards  and  factors  considered  are  the 
same  as  those  for  direct  dischargers. 

The  legislative  history  of  Section 
301  (n)  underscores  the  necessity  for  the 
FDF  variance  applicant  to  establish 
eligibility  for  the  variance.  EPA's 
regulations  at  40  CFR  125.32(b)(1)  are 
explicit  in  imposing  this  burden  upon 
the  apphcant.  The  applicant  must  show 
that  the  factors  relating  to  the  discharge 
controlled  by  the  applicants  permit 
which  are  claimed  to  be  fundamentally 
different  are,  in  fact,  fundamentally 
different  from  those  factors  considered 
by  the  EPA  in  establishing  the 
applicable  guidelines.  The  pretreatniont 
regulation  incorporate  a  similar 
requirement  at  40  CFR  403.13(h)(9). 

An  FDF  variance  is  not  available  to  a 
new  source  subject  to  NSPS  or  PSES. 

b.  Economic  Variances.  Section  301  (c] 
of  the  CWA  authorizes  a  variance  from 
the  otherwise  applicable  BAT  effluent 
guidelines  for  non-conventional 


pollutants  due  to  economic  factors.  The 
request  for  a  variance  from  effluent 
limitations  developed  from  BAT 
guidelines  must  normally  be  filed  by  the 
discharger  during  the  public  notice 
period  for  the  draft  permit.  Other  filing 
time  periods  may  apply,  as  specified  in 
40  CFR  122.21(1)(2).  Specific  guidance 
for  this  type  of  variance  is  available 
from  EPA's  Office  of  Wastewater 
Management. 

c.  Water  Quality  Variances.  Section 
301(g)  of  the  CWA  authorizes  a  variance 
from  BAT  effluent  guidelines  for  certain 
nonconventional  pollutants  due  to 
localized  environmental  factors.  These 
pollutants  include  ammonia,  chlorine, 
color,  iron,  and  total  phenols. 

d.  Permit  modifications.  Even  after 
EPA  (or  an  authorized  State)  has  issued 
a  final  permit  to  a  direct  discharger,  the 
permit  may  still  be  modified  under 
certain  conditions.  (When  a  permit 
modification  is  under  consideration, 
however,  all  other  permit  conditions 
remain  in  effect.)  A  permit  modification 
may  be  triggered  in  several 
circumstances.  These  could  include  a 
regulatory  inspection  or  information 
submitted  by  the  permittee  that  reveals 
the  need  for  modification.  Any 
interested  person  may  request 
modification  of  a  permit  modification  be 
made.  There  are  two  classifications  of 
modifications:  major  and  minor.  From  a 
procedural  standpoint,  they  differ 
primarily  with  respect  to  the  public 
notice  requirements.  Major 
modifications  require  public  notice 
while  minor  modifications  do  not. 
Virtually  any  modifications  that  results 
in  less  stringent  conditions  is  treated  as 
a  major  modification,  with  provisions 
for  public  notice  and  comment. 
Conditions  that  would  necessitate  a 
major  modification  of  a  permit  are 
described  in  40  CFR  122.62.  Minor 
modifications  are  generally  non- 
substantive changes.  The  conditions  for 
minor  modification  are  described  in  40 
CFR  122.63. 

c.  Hemoval  credits.  As  described 
previously,  many  industrial  facilities 
discharge  large  quantities  of  pollutants 
to  POTWs  where  their  wastewater  mix 
with  wastewater  from  other  sources, 
domestic  sewage  from  private 
residences  and  run-off  from  various 
sources  prior  to  treatment  and  dischargt? 
by  the  POTW.  Industrial  discharges 
frequently  contain  pollutants  that  are 
generally  not  removed  as  effectively  by 
treatment  at  the  POTWs  as  by  the 
industries  themselves. 

The  introduction  of  pollutants  to  a 
POTW  from  industrial  discharges  may 
pose  several  problems.  These  include 
potential  interference  with  the  POTW's 
operation  or  pass-through  of  pollutants 
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if  inadequately  treated.  As  discussed. 
Congress,  in  Section  307(b)  of  the  Act. 
directed  EPA  to  establish  pretreatment 
standards  to  prevent  these  potential 
problems.  Congress  also  recognized  that. 
in  certain  instances.  POTWs  could 
provide  some  or  all  of  the  treatment  of 
pn  industrial  user's  wastewater  that 
Iwould  be  required  pursuant  to  the 
pretreatment  standard.  Consequently. 
Congress  established  a  discretionary 
brogram  for  POTWs  to  grant  'removal 
credits"  to  their  indirect  dischargers. 
TThe  credit,  in  the  form  of  a  less  stringent 
jretreatment  standard,  allows  an 
ncreased  concentration  of  a  pollutant  in 
he  flow  from  the  indirect  discharger's 
acility  to  the  POTW. 

Section  307(b)  of  the  CWA  establishes 
i  I  three-part  test  for  obtaining  removal 
I  ;redit  authority  for  a  given  pollutant. 
Removal  credits  may  be  authorized  only 
f  (1)  the  POTW  "removes  all  or  any  part 
of  such  toxic  pollutant."  (2)  the  POTW's 
ultimate  discharge  would  "not  violate 
1  hat  effluent  limitation,  or  standard 
which  would  be  applicable  to  that  toxic 
pollutant  if  it  were  discharged"  directly 
I  ather  than  through  a  POTW  and  (3)  the 
POTW's  discharge  would  "not  prevent 
!  tudge  use  and  disposal  by  such 
[POTW]  in  accordance  with  Section 
(405).  .  .  ."  Section  307(b). 

EPA  has  promulgated  removal  credit 
iflgulations  in  40  CFR  403.7  The  United 
States  Court  of  Appeals  for  the  Third 
('|rcuit  has  interpreted  the  statute  to 
inquire  EPA  to  promulgate 
( omprehensive  sewage  sludge 
iiTgulations  before  any  removal  credits 
c  ould  be  authorized.  NRDC  v.  EPA,  790 
r.2d  289.  292  (3rd  Cir.  1986)  cert. 
(Cnied.  479  U.S.  1084  (1987).  Congress 
nade  this  explicit  in  the  Water  Quality 
Art  of  1987  which  provided  that  EPA ' 
( ciuld  not  authorize  any  removal  credits 
I  Atil  it  issued  the  sewage  sludge  use 
iitld  disposal  regulations  required  by 
."■Oction405(d)(2)(a)(ii). 

Section  405  of  the  CWA  requires  EPA 
ti  >  promulgate  regulations  that  establish 
s  indards  for  sewage  sludge  when  used 
or' disposed  for  various  purposes.  These 
s  andards  must  include  sewage  sludge 
management  standards  as  well  as 
niimerical  limits  for  pollutants  that  may 
liii  present  in  sewage  sludge  in 
c  iiccntrations  which  may  adversely 
a  feet  public  health  and  the 
e  ivironnieiil.  Sef:ti(ui  405  requires  EPA 
to  develop  these  standards  in  two 
pliases.  On  November  25,  1992.  EPA 
promulgated  the  Round  One  sewage 
s  udge  regulations  establishing 
slandards.  including  numerical 
p  lllulant  limits,  for  the  use  or  disposal 
o  sewage  sludge.  58  FR  9248.  EPA 
established  pollutant  limits  for  ten 
n  tJlals  when  sewage  sludge  is  applied  to 


land,  for  three  metals  when  it  is 
disposed  of  on  a  surface  disposal  site 
and  for  seven  metals  and  a  total 
hydrocarbon  operational  standard,  a 
surrogate  for  organic  pollutant 
emissions,  when  sewage  sludge  is 
incinef^ted.  These  requirements  are 
codified  at  40  CFR  Part  503. 

The  Phase  One  regulations  partially 
fulfilled  the  Agency's  conunitment 
under  the  terms  of  a  consent  decree  that 
settled  a  citizens  suit  to  compel 
issuance  of  the  sludge  regulations. 
Gearhart,  et  al.  v.  Reillv.  Civil  No.  89- 
6266-JO  (D.  Ore).  Under  the  tenns  of 
that  decree,  EPA  must  propose  and  take 
final  action  on  the  Round  Two  sewage 
sludge  regulations  by  December  15. 
2001. 

At  the  same  time  EPA  promulgated 
the  Round  One  regulations.  EPA  also 
amended  its  pretreatment  regulations  to 
provide  that  removal  credits  would  be 
available  for  certain  pollutants  regulated 
in  the  sewage  sludge  regulations.  See  58 
FR  9386.  The  amendments  to  Part  403 
provide  that  removal  credits  may  be 
made  potentially  available  for  the 
following  pollutants: 

(1)  If  a  POTW  applies  its  sewage 
sludge  to  the  land  for  beneficial  uses, 
disposes  of  it  on  surface  disposal  sites 
or  incinerates  it.  removal  credits  may  be 
available,  depending  on  which  use  or 
disposal  method  is  selected  (so  long  as 
the  POTW  complies  with  the 
requirements  in  Part  503).  When  sewage 
sludge  is  applied  to  land,  removal 
credits  may  be  available  for  ten  metals. 
When  sewage  sludge  is  disposed  of  on 

a  surface  disposal  site,  removal  credits 
may  be  available  for  three  metals.  When 
the  sewage  sludge  is  incinerated, 
removal  credits  may  be  available  for 
seven  metals  and  for  57  organic 
pollutants.  .Spe40C.FR 
403.7(a)(3)(iv)(A). 

(2)  in  addition,  when  sexvage  sludge  is 
used  on  land  or  disposed  of  on  a  surface 
disposal  site  or  incinerated,  removal 
credits  may  also  be  available  for 
additional  pollutants  so  long  as  the 
concentration  of  the  pollutant  in  sludge 
does  not  exceed  a  concentration  level 
established  in  Part  403.  When  sewage 
sludge  is  applied  to  land,  removal 
credits  may  be  available  for  two 
additional  metals  and  14  organic 
pollutants.  When  the  sewage  sludge  is 
disposed  of  on  a  surface  disposal  site, 
removal  credits  may  be  available  for 
seven  additional  metals  and  13  organic 
pollutaifts.  When  the  sewage  sludge  is 
incinerated,  removal  credits  may  be 
available  for  three  other  metals.  SeeAQ 
CFR403.7(a)(3)(iv)(B). 

(.3)  When  a  POTW  disposes  of  its 
sewage  sludge  in  a  municipal  solid 
waste  landfill  that  meets  the  criteria  of 


40  CFR  Part  258  (MSWLF),  removal 
credits  may  be  available  for  any 
pollutant  in  the  POTWs  sewage  sludge 
See  40  CFR  403.7(a)(3)(iv)(C).  Thus, 
given  compliance  with  the  requirements 
of  EPA's  removal  credit  regulations.^ 
following  promulgation  of  the 
pretreatment  standards  being  proposed 
here,  removal  credits  may  be  authorized 
for  any  pollutant  subject  to  pretreatment 
standards  if  the  applying  POTW 
disposes  of  its  sewage  sludge  in  a 
MSWLF  that  meets  the  requirements  of 
40  CFR  Part  258.  If  the  POTW  uses  or 
disposes  of  its  sewage  sludge  by  land 
application,  surface  disposal  or 
incineration,  removal  credits  mav  be 
available  for  the  following  metal 
pollutants  (depending  on  the  method  of 
use  or  disposal):  arsenic,  cadmium, 
chromium,  copper,  iron.  lead,  mercurv. 
molybdenum,  nickel,  selenium  and 
zinc.  Given  compliance  with  Section 
403.7,  removal  credits  may  be  available 
for  the  following  organic  pollutants 
(depending  on  the  method  of  use  or 
disposal)  if  the  POTW  uses  or  disposes 
of  its  sewage  sludge:  benzene.  1.1- 
dichloroethane,  1 .2-dibromoethane 
ethylbenzene.  methylene  chloride, 
toluene,  tetrachloroethene.  1,1,1- 
trichloroethane,  1.1 .2-trichloroethane 
and  trans- 1,2-dichloroethcnc. 

Some  facilities  may  Im;  interested  in 
obtaining  removal  credit  authorization 
for  other  pollutants  being  considered  for 
regulation  in  this  rulemaking  for  which 
removal  credit  authorization  would  not 
otherwise  be  available  imder  Part  403. 
lender  Sections  307(h)  and  405  of  the 
CW.^.  EPA  may  authorize  remo\  al 
credits  only  when  EPA  determines  that. 
if  removal  credits  are  authorized,  that 
the  increased  discharges  of  a  pollutant 
to  POTWs  resulting  from  removal 
credits  will  not  affect  POTW  sewage 
sludge  use  or  dispo.sal  adversely  As 
discussed  in  the  preamble  to 
amendment  to  the  Part  403  regulations 
(58  FR  9382-83).  EPA  has  interpreted 
those  sections  to  authorize  removal 
c  rodits  for  a  pollutant  only  in  one  of  two 
c:ir(;umstances.  Reniu\al  credits  may  be 
authorized  for  any  categorical  pollutant 

(1 )  for  which  EPA  has  established  a 
lunnerical  pollutant  limit  in  Part  503:  or 

(2)  which  EP.^  has  determined  will  not 
threaten  hiunan  health  and  the 
environment  when  used  or  disposed  of 
in  sewage  sludge.  The  pollutants 
described  in  paragraphs  (1)-(1)  above 


' I :ii(ii-.-  Section  40J.7. a  I"OT\V  is  au:(:.iriziil  ;o 
yive  removal  credits  only  undei  cerldi:i  (.Miui'linns 
I  hesp  include  applving  for.  and  obtainin;.  e;>[irov.-l 
from  the  Ke);ional  .Administrator  (o:  UT-riorofa 
Stale  NPDES  prr>f;ram  with  an  approved 
pretreatment  program),  a  showin)>  of  ronsisti-nl 
pollutant  rpmoval  and  an  approved  p.'-lrfatment 
pro-ram.  .sVv  40  CFR  40  I.7(ajl3;(l!.  (ii>  and  (Mil 
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include  all  those  pollutants  that  EPA 
either  specifically  regulated  in  Part  503 
or  evaluated  for  regulation  and 
determined  would  not  adversely  affect 
sludge  use  and  disposal. 

Consequently,  in  the  case  of  a 
pollutant  for  which  EPA  did  not 
perform  a  risk  assessment  in  developing 
the  Phase  One  sewage  sludge 
regulations,  removal  credit  for 
pollutants  will  only  be  available  when 
the  Agency  determines  either  a  safe 
level  for  the  pollutant  in  sewage  sludge 
or  that  regulation  of  the  pollutant  is 
unnecessary*  to  protect  public  health 
and  the  environment  from  the 
reasonably  anticipated  adverse  effects  of 
such  a  pollutant.*  Therefore,  any  person 
seeking  to  add  additional  categorical 
pollutants  to  the  list  for  which  removal 
credits  are  now  available  would  need  to 
submit  information  to  the  Agency  to 
support  such  a  determination.  The  basis 
for  such  a  determination  may  include 
information  showing  the  absence  of 
risks  for  the  pollutant  (generally 
established  through  an  environmental 
pathway  risk  assessment  such  as  EPA 
used  for  Phase  One)  or  data  establishing 
the  pollutant's  presence  in  sewage 
sludge  at  low  levels  relative  to  risk 
levels  or  both.  Parties,  however,  may 
submit  whatever  information  they 
conclude  is  sufficient  to  establish  either 
the  absence  of  any  potential  for  harm 
from  the  presence  of  the  pollutant  in 
sewage  sludge  or  data  demonstrating  a 
"safe"  level  for  the  pollutant  in  sludge. 
Following  submission  of  such  a 
demonstration,  EPA  will  review  the  data 
and  determine  whether  or  not  it  should 
propose  to  amend  the  list  of  pollutants 
for  which  removal  credits  would  be 
available. 

EPA  has  already  begun  the  process  of 
evaluating  a  number  of  pollutants  for 
adverse  potential  to  human  health  and 
the  environment  when  present  in 
sewage  sludge.  In  May,  1993,  pursuant 
to  the  terms  of  the  consent  decree  in  the 
Gearhart  case,  the  Agency  notified  the 
United  States  District  Court  for  the 
District  of  Oregon  that,  based  on  the 
information  then  available  at  that  time, 
it  intended  to  propose  31  pollutants  for 
regulation  in  the  Round  Two  sewage 
sludge  regulations.  These  are  acetic  acid 
(2,4-dichlorophenoxy),  aluminum, 
antimony,  asbestos,  barium,  beryllium, 
boron,  butanone,  carbon  disulfide. 


■•  In  the  Round  One  sewage  sludge  regulation. 
EPA  concluded,  on  the  t)asis  of  risk  assessments, 
that  certain  pollutants  (see  Appendix  G  to  Part  403) 
did  not  pose  an  unreasonable  risk  to  human  health 
and  the  environment  and  did  not  require  the 
establishment  of  sewage  sludge  pollutant  limits.  As 
discussed  above,  so  long  as  the  concentration  of 
these  pollutants  in  sewage  sludge  are  lower  than  a 
prescribed  level,  removal  credits  are  authorized  for 
such  pollutants. 


cresol  (p-),  cyanides  (soluble  salts  and 
complexes),  dioxins/dibenzofurans  (all 
monochloro  to  octochloro  congeners), 
endsulfan-II,  fluoride,  manganese, 
methylene  chloride,  nitrate,  nitrite, 
pentachloro-nilrobenzene,  phenol, 
phthalate  (bis-2-ethylhexyl), 
polychlorinated  biphenyls  (co-planar), 
propanone  (2-),  silver,  thallium,  tin, 
titanium,  toluene, 

trichlorophenoxyacetic  acid  (2,  4,  5-). 
trichlorphenoxypropionic  acid  ([2 — (2, 
4,  5-)l.  and  vanadium. 

The  Round  Two  regulations  are  not 
scheduled  for  proposal  until  December, 
1999  and  promulgation  in  December 
2001.  However,  given  the  necessary 
factual  showing,  as  detailed  above,  EPA 
could  conclude  before  the  contemplated 
proposal  and  promulgation  dates  that 
regulation  of  some  of  these  pollutants  is 
not  necessary.  In  those  circumstances, 
EPA  could  propose  that  removal  credits 
should  be  authorized  for  such  pollutants 
before  promulgation  of  the  Round  Two 
sewage  sludge  regulations.  However, 
given  the  Agency's  commitment  to 
promulgation  of  effluent  limitations  ind 
guidelines  under  court-supervised 
deadlines,  it  may  not  be  possible  to 
complete  review  of  removal  credit 
authorization  requests  by  the  time  EPA 
must  promulgate  these  guidelines  and 
standards. 

4.  Relationship  of  Effluent  Limitations 
to  NPDES  Permits  and  Monitoring 
Requirements 

Effluent  limitations  act  as  a  primary 
mechanism  to  control  the  discharges  of 
pollutants  to  waters  of  the  United 
States.  These  limitations  are  applied  to 
individual  facilities  through  NPDES 
permits  issued  by  the  EPA  or  authorized 
States  under  Section  402  of  the  Act. 

The  Agency  has  developed  the 
limitations  and  standards  for  this 
proposed  rule  to  cover  the  discharge  of 
pollutants  for  this  industrial  category.  In 
specific  cases,  the  NPDES  permitting 
authority  may  elect  to  establish 
technology-based  permit  limits  for 
pollutants  not  covered  by  this  proposed 
regulation.  In  addition,  if  State  water 
quality  standards  or  other  provisions  of 
State  or  Federal  Law  require  limits  on 
pollutants  not  covered  by  this  regulation 
(or  require  more  stringent  limits  on 
covered  pollutants),  the  permitting 
authority  must  apply  those  limitations. 

For  determination  of  effluent  limits 
where  there  are  multiple  categories  and 
subcategories,  the  effluent  guidelines 
are  applied  using  a  flow-weighted 
combination  of  tlie  appropriate 
guideline  for  each  category  or 
subcategory.  Where  a  facility  treats  a 
CWT  waste  stream  and  process 
wastewater  from  other  industrial 


operations,  the  effluent  guidelines 
would  be  applied  by  using  a  flow- 
weighted  combination  of  the  BPT/BAT/ 
PSES  limit  for  the  CWT  subcategory  and 
the  other  industrial  operations  to  derive 
the  appropriate  limitations.  However,  as 
stated  above,  if  State  water  quality 
standards  or  other  provisions  of  State  or 
Federal  Law  require  limits  on  pollutants 
not  covered  by  this  regulation  (or 
require  more  stringent  limits  on  covered 
pollutants),  the  permitting  authority 
must  apply  those  limitations  regardless 
of  the  limitation  derived  using  the  flow- 
weighted  combinations. 

Working  in  conjunction  with  the 
effluent  limitations  are  the  monitoring 
conditions  set  out  in  a  NPDES  permit. 
An  integral  part  of  the  monitoring 
conditions  is  the  point  at  a  facility  must 
monitor  to  demonstrate  compliance. 
The  point  at  which  a  sample  is  collected 
can  have  a  dramatic  effect  on  the 
monitoring  results  for  that  facility. 
Therefore,  it  may  be  necessary  to  require 
internal  monitoring  points  in  order  to 
assure  compliance.  Authority  to  address 
internal  waste  streams  is  provided  in  40 
CFR  122.44(I)(l)(iii)  and  122.45(h). 
Today's  proposed  integrated  rule 
establishes  several  internal  monitoring 
points  to  ensure  compliance  with  the 
effluent  guideUne  limitations.  Permit 
writers  may  establish  additional  internal 
monitoring  points  to  the  extent 
consistent  with  EPA's  regulations. 

5.  Implementation  for  Facilities  with 
Operations  in  Multiple  Subcategories 

According  to  the  1991  Waste 
Treatment  Industry  Questionnaire, 
thirty  percent  of  facilities  in  the 
Centralized  Waste  Treatment  Industry 
have  been  identified  as  accepting  waste 
that  is  included  in  two  or  more  of  the 
subcategories  being  proposed  for 
regulation  here.  In  other  words,  the 
facilities  actively  accept  a  variety  of 
waste  types.  This  is  not  to  be  confused 
with  the  fact  that  metal-bearing  waste 
streams  may  include  low  level  organics 
or  that  oily  wastes  may  include  metals 
due  to  the  origin  of  the  waste  stream 
accepted  for  treatment. 

The  limitations  and  standards  EPA  is 
today  proposing  are  based  on  treatment 
of  wastes  that  have  not  been 
commingled  for  treatment  without  the 
appropriate  pretreatment.  EPA's 
sampling  program  and  other  data  in  the 
record  demonstrate  that  mixing  of 
wastes  before  treatment  does  not 
provide  appropriate  pollutant  removals 
but  may  merely  mask  the  absence  of 
removal  through  dilution. 
Consequently,  the  proposal  required 
monitoring  immediately  following  the 
treatment  of  the  regulated  waste  stream 
to  demonstrate  compliance.  Wastes 


^ated  in  the  Centralized  Waste 
Treatment  Industry  have  been 
characterized  as  concentrated,  difficult 
to  treat  wastewater,  sludges,  off-spec 
products,  etc.  and  are  often  unlike  waste 
streams  found  at  other  categorical 
industries.  Therefore,  special  attention 
should  be  taken  when  facilities 
Idetermine  which  waste  streams  are 

tcepted  for  treatment. 
If  a  facility  accepts  for  treatment  a 
ixture  of  waste  types,  it  is  still  subject 
to  limitations  and  standards  (and 
monitoring  to  demonstrate  compliance) 
khat  reflect  the  treatment  performance 
achievable  for  the  unmixed  streams.  In 
bther  words,  if  a  facility  accepts  for 
treatment  metal-bearing  and  oily  waste. 
the  facility  must  comply  with  the 
imitations  and  standards  based  on  a 
treatment  system  which  employs 
jomulsion-breaking.  ultrafiltration,  and 
jcarbon  adsorption  to  "adequately  treat" 
Uie  oily  waste  for  the  oils  euid  organics 
loonstituents.  Similarly,  discharges  from 
the  metal-bearing  stream  must  comply 
jwith  the  limitations  and  standards 
Refined  by  a  treatment  system 
employing  selective  metals 
precipitation.  Compliance  with  the 
limitations  and  standards  must  be 
demonstrated  following  treatment.  EPA 
has  concluded  that  if  oily  wastes  that 
have  not  been  pretreated  are  mixed  with 
the  metal-bearing  waste  stream  for 
selective  met£ds  precipitation,  the  unit 
iwrill  not  meet  the  required  performance 
level  for  metals. 

The  effluent  guideline  would  be 
ipplied  by  using  a  flow-weighted 
combination  of  BPT/BAT/PSES 
limitations  for  the  subcategories  of 
concern  to  derive  the  facility  limit.  The 
permit  writer  may  establish  limitations 
and  standards  based  on  separate 
treatment  for  each  subcategory's 

[peration. 
Mixing  of  dissimilar  waste  streams 
lay  result  in  dilution  of  pollutants 
because  the  waste  streams  do  not 
contain  the  same  pollutants  or  may 
result  in  dilution  of  the  stream  to  the 
point  that  pollutants  are  non-detectible. 
For  waste  streams  which  contain  the 
same  pollutants  at  similar 
concentration,  pretreatment  may  not  be 
lecessary. 


IMI 


The  Agency  attempted  to  establish 
one  set  of  limitations  for  facilities  in  all 
subcategories,  but  due  to  the  fact  that 
performances  levels  and  the  pollutants 
of  concern  are  not  the  same  for  all 
subcategories,  this  task  could  not  be 
done.  The  Agency  solicits  comment  on 
its  approach  to  multiple  subcategory 
facilities.  EPA  is  requesting  commenters 
to  supply  additional  data  which  they 
may  have  that  would  aid  in 
characterizing  the  efficiency  of  waste 
treatment  systems  for  facilities  which 
commingle  waste  from  multiple 
subcategories  prior  to  treatment. 

EPA  considered  and  rejected  another 
approach  which  did  not  require 
monitoring  to  demonstrate  compliance 
with  CWT  limitations  and  standards  in 
the  case  of  facilities  which  mixed 
categorical  waste  streams  with  CWT 
wastes.  Rather,  for  such  facilities, 
permit  writers  would  require  the  facility 
to  identify  tlie  sources  of  the  CWT 
wastestreams  and  then  develop  facility 
limits  applying  the  combined  waste 
stream  formula,  using  the  applicable 
guidelines  and  limitations  for  the  CWT 
waste  source.  If  CWT  wastes  were 
treated  separately  at  such  a  facility,  then 
the  permit  writer  would  just  apply  the 
CWT  limitations  and  standards  in 
developing  the  limits.  EPA  is  asking  for 
comment  on  whether  to  reconsider  such 
an  approach. 

VI.  Costs  and  Impacts  of  Regulatory 
Alternatives 

A.  Costs 

The  Agency  estimated  the  cost  for 
CWT  facilities  to  achieve  each  of  the 
effluent  limitations  and  standards 
proposed  today.  These  estimated  costs 
are  summarized  in  this  section  and 
discussed  in  more  detail  in  the 
Technical  Development  Document.  All 
cost  estimates  in  this  section  are 
expressed  in  terms  of  1993  dollars.  The 
cost  components  reported  in  this  section 
represent  estimates  of  the  investment 
cost  of  purchasing  and  installing 
equipment,  the  annual  operating  and 
maintenance  costs  associated  with  that 
equipment,  additional  costs  for 
discharge  monitoring,  and  costs  for 
facilities  to  modify  existing  RCRA 
permits.  In  Sections  VLB.,  costs  are 
expressed  in  terms  of  a  different  cost 


component,  total  annualized  cost.  The 
total  annualized  cost,  which  is  used  to 
estimate  economic  impacts,  better 
describes  the  actual  compliance  cost 
that  a  company  will  incur,  allowing  for 
interest,  depreciation,  and  taxes.  A 
summary  of  the  economic  impact 
analysis  for  the  proposed  regulation  is 
contained  in  Section  Vl.B.  of  today's 
notice.  See  also  the  economic  impact 
analysis. 

l.BPT  Costs 

The  Agency  estimated  the  cost  of 
implementing  the  proposed  BPT 
effluent  limitations  guidelines  and 
standards  by  calculating  the  engineering 
costs  of  meeting  the  required  effluent 
reductions  for  each  direct  discharging 
CWT.  This  facility-specific  engineering 
cost  assessment  for  BPT  began  with  a 
review  of  present  waste  treatment 
technologies.  For  facilities  without 
treatment  technology  in-place 
equivalent  to  the  BPT  technology,  EPA 
estimated  the  cost  to  upgrade  its 
treatment  technology,  to  use  additional 
treatment  chemicals  to  achieve  the  new 
discharge  standards,  and  to  employ 
additional  personnel,  where  applicable 
for  the  option.  The  only  facilities  given 
no  cost  for  compliance  were  facilities 
with  the  treatment-in-place  prescribed 
for  that  option.  The  Agency  believes 
that  this  approach  overestimates  the 
costs  to  achieve  the  proposed  BPT 
because  many  facilities  can  achieve  BPT 
level  discharges  without  using  all  of  the 
components  of  the  technology  basis 
described  in  Section  V.E.  The  Agency 
solicits  comment  on  these  costing 
assumptions.  Table  VI.A-1  summarizes, 
by  subcategory,  the  capital  expenditures 
and  annual  O&M  costs  for  implementing 
BPT.  Costs  are  presented  for  Regulatory 
Option  1  (the  combination  of  Metals 
Option  3,  Oils  Option  2.  and  Organics 
Option  1)  and  Regulatory  Option  2  (the 
combination  of  Metals  c5ption  3.  Oils 
Option  3.  and  Organics  Option  1).  The 
capital  expenditures  for  the  process 
change  component  of  BPT  are  estimated 
to  be  $17.7  million  with  annual  O&M 
costs  of  $14.3  miUion  for  Regulatory 
Option  1  and  $20.6  million  with  annual 
O&M  costs  of  $21.7  miUion  for 
Regulatory  Option  2. 
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Table  VI.A-l— Cost  of  Implementing  BPT  Regulations 

[In  millions  of  1993  dollars] 


Subcategory 


Metals  Treatment  aiid  Recovery 

Oils  Treatment  arxJ  Recovery— Regulatory  Option  1 
Oils  Treatment  and  Recovery— Regulatory  Option  2 
Organics  Treatment  

Regulatory  Option  1  

Regulatory  Option  2  


No.  of 
facilities  ^ 


12 
4 
4 
6 

16 
16 


Capital 
costs 


15.4 
1.02 
3.84 
1.32 

17.7 
20.6 


Annual 
O&M  costs 


10.5 

0.779 

8.15 

3.06 

14.3 
21.7 


'  There  are  16  direct  dischargers.  Because  some  direct  dischargers  include  operations  in  more  than  one  subcategory,  the  sum  of  the  facilities 
with  opera  jns  in  any  one  subcategory  exceeds  the  total  number  of  facilities. 


2.  BCT/BAT  Costs 

The  Agency  estimated  that  there 
would  be  no  cost  of  comphance  for 
implementing  BCT/BAT.  because  the 
technology  is  identical  to  BPT  and  the 
costs  are  included  with  BPT. 

3.  FSES  Costs 

The  Agency  estimated  the  cost  for 
implementing  PSES  with  the  same 


assumptions  and  methodology  used  to 
estimate  cost  of  implementing  BAT. 
Table  VI.A-2  summarizes,  by 
subcategory,  the  capital  expenditures 
and  annual  O&M  costs  for  implementing 
PSES.  Costs  are  presented  for  Regulatory 
Option  1  (the  combination  of  Metals 
Option  3,  Oils  Option  2,  and  Organics 
Option  1)  and  Regulatory  Option  2  (the 
combination  of  Metals  Option  3,  Oils 


Option  3.  and  Organics  Option  1).  The 
capital  expenditures  for  the  process 
change  component  of  PSES  are 
estimated  to  be  $43.8  million  with 
annual  O&M  costs  of  $26.8  million  for 
Regulatory'  Option  1  and  $52.6  million 
with  annual  O&M  costs  of  $45.9  million 
for  Regulatory  Option  2. 


Table  VI.A-2.— Cost  of  Implementing  PSES  Regulations 

[In  millions  of  1993  dollars) 


Subcategory 


Metals  Treatment  and  Recovery 

Oils  Treatment  and  Recovery — Regulatory  Option  1 
Oils  Treatnrient  and  Recovery — Regulatory  Option  2 
Organics  Treatment  

Regulatory  Option  1  

Regulatory  Option  2 


No.  of 
facilities' 


44 
31 
31 
16 

56 
56 


Capital 
costs 


28.5 
4.21 
13.0 
11.1 

43.8 
52.6 


Annual 
O&M  costs 


23.0 
2.37 

21.5 
1.41 

26.8 
45.9 


'  There  are  1 6  direct  dischargers.  Because  some  direct  dischargers  include  operations  in  more  than  one  subcategory,  the  sum  of  the  facilities 
with  operations  in  any  one  sukxategory  exceeds  the  total  number  of  facilities. 


B.  Pollutant  Reductions 

The  Agency  estimated  the  reduction 
in  the  mass  of  pollutants  that  would  be 
discharged  from  CWT  facilities  after  the 
implementation  of  the  regulations  being 
proposed  today. 

1.  Conventional  Pollutant  Reductions 

EPA  has  calculated  how  much 
adoption  of  the  proposed  BPT/BCT 
limitations  would  reduce  the  total 
quantity  of  conventional  pollutants  that 
are  discharged.  To  do  this,  for  each 
subcategory,  the  Agency  developed  an 
estimate  of  the  long-  term  average 
loading  (LTA)  of  BOD5,  TSS.  and  Oil 
and  Grease  that  would  be  discharged 
after  the  implementation  of  BPT.  Next, 
these  BPT/BCT  LTAs  for  BOD5.  TSS. 
and  Oil  and  Grease  were  multiplied  by 
1989  wastewater  flows  for  each  direct 
discharging  facility  in  the  subcategory  to 
calculate  BPT/BCT  mass  discharge 
loadings  for  BOD5,  TSS,  and  Oil  and 
Grease  for  each  facility.  The  BPT/BCT 


JMI 


mass  discharge  loadings  were  subtracted 
from  the  estimated  current  loadings  to 
calculate  the  pollutant  reductions  for 
each  facility.  Each  subcategory's  BPT/ 
BCT  pollutant  reduction  was  siunmed  to 
estimate  the  total  facility's  pollutant 
reduction  for  those  facilities  treating 
wastes  in  multiple  subcategories. 
Subcategory  reductions,  obviously,  were 
obtained  by  summing  individual 
subcategory  results.  The  Agency 
estimates  that  the  proposed  regulations 
will  reduce  BOD5  discharges  by 
approximately  34.5  million  pounds  per 
year  for  Regulatory  Option  1  (the 
combination  of  Metals  Option  3.  Oils 
Option  2.  and  Organics  Option  1)  and 
36.9  million  pounds  per  year  for 
Regulatory  Option  2  (the  combination  of 
Metals  Option  3.  Oils  Option  3,  and 
Organics  Option  1);  TSS  discharges  by 
approximately  30.3  million  pounds  per 
year  for  both  Regulatory  Options;  and 
Oil  and  Grease  discharges  by 
approximately  52.4  million  pounds  per 


year  for  Regulatory  Option  1  (the 
combination  of  Metals  Option  3,  Oils 
Option  2.  and  Organics  (Dption  1)  and 
56.9  million  pounds  per  year  for 
Regulatory  Option  2  (the  combination  of 
Metals  Option  3.  Oils  Option  3,  and 
Organics  Option  1). 

2.  Priority  and  Nonconventional 
Pollutant  Reductions 

a.  Methodology.  Today's  proposal,  if 
promulgated,  will  also  reduce 
discharges  of  priority  and  non- 
conventional  pollutants.  Applying  the 
same  methodology  used  to  estimate 
conventional  pollutant  reductions 
attributable  to  application  of  BPT/BCT 
control  technology,  EPA  has  also 
estimated  priority  and  non-conventional 
pollutant  reductions  for  each  facility  by 
subcategory.  Because  EPA  has  proposed 
BAT  limitations  equivalent  to  BPT. 
there  are  obviously  no  further  pollutant 
reductions  associated  with  BAT 
limitations. 
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Current  loadings  were  estimated  by 
using  data  collected  by  the  Agency  in 
iftie  field  sampling  program  and  from  the 
(Questionnaire  data  supplied  by  the 
industry.  For  many  facilities,  data  were 
not  available  for  all  pollutants  of 
concern  or  vdthout  the  addition  of  other 
non-CWT  wastewater.  Therefore, 
methodologies  were  developed  to 
estimate  current  performance  for  each 
!  ubcategory  assessing  performance  of 
(in-site  treatment  technologies,  by  using 
1  wastewater  permit  information  and 
ijnonitoring  data  supplied  in  the  1991 
Waste  Treatment  Industry 
Questionnaire  and  the  Detailed 
Monitoring  Questiormaire  as  described 

:■  I  Section  V.B. 
b.  Direct  Facility  Discharges  [BPT/ 
AT)  The  estimated  reductions  in 
pollutants  directly  discharged  in  treated 
final  effluent  resulting  from 
implementation  of  BPT/BAT  are  listed 
*n  Table  VI.B-1.  Pollutant  reductions 
are  presented  for  Regulatory  Option  1 
fithe  combination  of  Metals  Option  3, 
Oils  Option  2.  and  Organics  Option  1) 
iad  Regulatory  Option  2  (the 
(Combination  of  Metals  Option  3,  Oils 
Option  3,  and  Organics  Caption  1).  The 
Agency  estimates  that  proposed  BPT/ 
$AT  regulations  will  reduce  direct 
Jacility  discharges  of  priority,  and  non- 
conventional  pollutants  by  5.0  million 
pounds  per  year  for  Regulatory  Option 
1  and  8.0  million  pounds  per  year  for 
Regulatory  Option  2. 

ABLE  VI.B-1.— Reduction  in  Direct 
Discharge  of  Priority  and 
Nonconventional  Pollutants 
After  Implementation  of  BPT/ 
BAT  Regulations 

[UnJts=lbs/year] 


Subcategory 


Metals  Treatment 
and  Recovery  .... 

Oils  Treatment  and 
Recovery — Reg- 
ulatory Option  1  . 

Oils  Treatment  and 
Recovery — Reg- 
ulatory Option  2  . 

^ganics  Treat- 
ment   

I  Regulatory  Option 

1   

I  Regulatory  Option 

2  


Metal  com- 
pounds 


871,832 

294,543 

319,847 
3,065,679 

4,232.054 
7.617,580 


Organic 
com- 
pounds 


245.525 

556,627 

610.937 
'0 

802,153 
1,413,091 


'  The  organic  compounds  pollutant  reduction 
Hot  the  Organics  Subcategory  was  estinriated 
to  be  0,  t)ecause  all  facilities  had  the  treat- 
ment-irvplace  for  removal  of  organic  com- 
pounds. 


c.  PSES  Effluent  Discharges  to 
POTWs.  The  estimated  reductions  in 
pollutants  indirectly  discharged  to 
POTWs  resulting  from  implementation 
of  PSES  are  listed  in  Table  VI.B-2. 
Pollutant  reductions  are  presented  for 
Regulatory  Option  1  (the  combination  of 
Metals  Option  3,  Oils  Option  2,  and 
Organics  Option  1)  and  Regulatory 
Option  2  (the  combination  of  Metals 
Option  3,  Oils  Option  3,  and  Organics 
Option  1).  The  Agency  estimates  that 
proposed  PSES  regulations  will  reduce 
indirect  facility  discharge  to  POTWs  by 
6.5  million  pounds  per  year  for 
Regulatory  Option  1  and  12  million 
pounds  per  year  for  Regulatory  Option 
2. 

Table  VI. B-2.— Reduction  in  Indi- 
rect Discharge  of  Priority  and 
Nonconventional        Pollutants 
After  implementation  of  PSES 
,  Regulations 

[Units=lbs/year] 


Subcategory 

Metal  com- 
pounds 

Organic 
com- 
pounds 

Metals  Treatment 

and  Recovery  .... 

428,040 

120.545 

Oils  Treatment  and 

Recovery— Reg- 

ulatory Option  1  . 

709,834 

1,341,439 

Oils  Treatment  and 

Recovery— Reg- 

ulatory Option  2  . 

771,668 

1,474,708 

Organics  Treat- 

ment   

415,812 

3,521 ,560 

Regulatory  Option 

1   

1 .553.686 

4.983.544 

Regulatory  Option 

2  

2,741,166 

9.979.812 

C.  Economic  Impact  Assessment 
1.  Introduction 

EPA's  economic  impact  assessment  is 
set  forth  in  a  report  titled  "Economic 
Impact  Analysis  of  Proposed  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Centralized  Waste  Treatment 
Industry"  (hereinafter  "ELA").  This 
report  estimates  the  economic  and 
financial  effects  of  compliance  with  the 
proposed  regulation  in  terms  of  facility 
and  company  profitability  and  assesses 
the  economic  effect  of  compliance  on 
six  regional  markets.  Community 
impacts  and  the  effects  on  local 
communities  and  new  centralized  waste 
treatment  (CWT)  facilities  are  also 
presented.  The  ELA  also  includes  a 
Regulatory  Flexibility  Analysis  detailing 
the  effects  on  small  businesses  for  this 
industry. 

As  discussed  previously,  a  total  of  85 
Centralized  Waste  Treatment  facilities 


owned  and  operated  by  57  companies 
are  potentially  subject  to  the  proposed 
regulation.  EPA  has  projected  that  72  of 
these  facilities  will  incur  costs  as  a 
result  of  this  regulation.  The  economic 
impact  on  each  of  the  72  direct  and 
indirect  dischargers  was  calculated 
based  on  the  cost  of  compliance  with 
the  required  effluent  discharge  levels  for 
the  appropriate  subcategory.  Impacts  on 
direct  dischargers  were  calculated  for 
compliance  with  the  proposed  BPT/ 
BCT/BAT;  impacts  on  indirect 
dischargers  were  calculated  for 
compliance  with  PSES. 

Because  two  options  are  being 
proposed  for  the  Oils  Subcategory.  EPA 
calculated  the  cost  of  compliance  with 
each  option.  Regulatory  Option  1  (the 
combination  of  Metals  Option  3,  Oils 
Option  2,  and  Organics  Caption  1)  is 
estimated  to  have  a  total  annualized  cost 
of  $49.1  million,  and  Regulatory  Option 
2  (the  combination  of  Metals  Option  3. 
Oils  Option  3,  and  Organics  Option  1) 
is  estimated  to  have  a  total  annualized 
cost  of  $76.8  niilUon.  In  Table  V'I.C-1. 
the  total  annualized  costs  for  BPT/BCT/ 
BAT  and  PSES  are  presented  in  1993 
dollars. 

Table  Vl.C-i .—  total  Annualized 
COSTS  (106  SI  993) 


Option 

BPT/ 
BCT/ 
BAT 

PSES 

Total 

Option  1   '. 

Option  2  

14.2 
21.8 

34.9 
55.0 

49.1 
76.8 

EPA  also  conducted  an  analysis  of  the 
cost-effectiveness  of  the  alternative 
treatment  technology  options 
considered  by  the  Agency.  The  results 
of  this  cost-effectiveness  analysis  are 
expressed  in  terms  of  the  incremental 
costs  per  pound  of  toxic-equivalent 
removed.  Toxic-equivalents  weights  are 
used  to  account  for  the  differences  in 
toxicity  among  the  pollutants  removed. 
The  number  of  pounds  of  a  pollutant 
removed  by  each  option  is  multiplied  b\' 
a  toxic  weighting  factor.  The  toxic 
weighting  factor  is  derived  using 
ambient  water  quality  criteria  and 
toxicity  values.  The  toxic  weighting 
factors  are  standardized  by  relating 
them  to  copper.  Cost-effectiveness  is 
calculated  as  the  ratio  of  incremental 
annualized  costs  of  an  option  to  the 
incremental  pounds-equivalent  removed 
by  that  option.  The  report,  "Cost- 
Effectiveness  of  Proposed  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Centralized  Waste  Treatment 
Industry"  (hereinafter,  "Cost- 
Effectiveness  Report"),  is  included  in 
the  record  of  this  rulemaking. 
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The  Agency  recognizes  that  its  data 
base,  which  represents  conditions  in 
1989,  may  not  precisely  reflect  current 
conditions  in  the  industry  today.  EPA 
recognizes  that  the  questionnaire  data 
were  obtained  several  years  ago  and 
thus  may  not  precisely  mirror  present 
conditions  at  every  facilities. 
Nevertheless,  EPA  concluded  that  the 
data  provide  a  sound  and  reasonable 
basis  for  assessing  the  overall  ability  of 
the  industry  to  achieve  compliance  with 
the  regulations.  The  purpose  of  the 
impact  analysis  is  to  characterize  the 
impact  of  the  proposed  regulation  for 
the  industry  as  a  whole  and  for  major 
groupings  within  the  industry. 

2.  Baseline  Industry  Analysis 

Of  the  85  Centralized  Waste 
Treatment  facilities,  53  facilities  are 
strictly  commercial,  accepting  waste 
generated  by  other  for  treatment  and 
management  for  a  fee.  Fourteen  facilities 
are  non-commercial,  "captive"  facilities 
that  accept  waste  from  off-site  for 
treatment  exclusively  from  facilities 
under  the  same  ownership.  The 
remaining  16  are  mixed  commercial/ 


non-commercial  facilities.  They  manage 
their  own  company's  wastes  and  accept 
some  waste  from  other  sources  for  a  fee. 
For  the  purposes  of  this  analysis,  15 
mixed  commercial/non-commercial 
facilities  have  been  included  with  the 
commercial  facilities  because  a  majority 
of  their  operations  are  commercial.  The 
one  remaining  mixed  commercial/non- 
commercial facility  has  been  included 
with  the  non-commercial  facilities 
because  most  of  the  operations  are  non- 
commercial. 

The  companies  that  own  CWT 
facilities  range  from  large,  multi-facility 
manufacturing  companies  to  small 
companies  that  own  only  a  single 
facility  (see  Table  Vl.C-2).  Of  these  57 
companies,  13  are  small  businesses  (i.e., 
companies  with  less  than  $6  million  in 
annual  revenues).  For  the  commercial 
facilities,  the  ability  of  companies  to 
continue  to  support  unprofitable 
operations  will  depend  on  company 
size,  as  well  as  baseline  financial  status. 

The  baseline  economic  analysis 
(presented  in  Table  VI.C-2)  evaluated 
each  facility's  financial  operating 
condition  prior  to  incurring  compliance 


costs  for  this  regulation.  In  1989,  about 
20  percent  of  the  commercial  CWT 
facilities  were  unprofitable.  Several 
others  were  only  marginally  profitable. 
The  industry  had  expanded  capacity 
during  the  1980s,  but  since  the  late 
1980s,  there  has  been  a  reduction  in 
demand  for  these  services  perhaps  due 
to  pollution  prevention  efforts  by 
industrial  waste  generators.  EPA  staff 
learned  in  conversations  with  personnel 
at  a  number  of  these  facilities  that, 
while  some  of  these  facilities  were  now 
profitable,  most  of  the  remaining 
unprofitable  facilities  were  still  in 
operation  three  years  after  the 
questionnaire.  The  continued  operation 
of  such  a  large  share  of  unprofitable 
facilities  in  the  industry  raises  a 
significant  issue.  It  suggests  that  the 
traditional  tools  of  economic  analysis 
used  to  project  potential  closures  in  an 
industry  due  to  the  costs  of  compliance 
may  not  accurately  predict  real  world 
behavior  in  a  market  where  owners  have 
historically  demonstrated  a  willingness 
to  continue  operating  unprofitable 
facilities. 


Table  Vl.C-2.- 

-Baseline  Conditions  in  the  CWT  Industry 

Discharge  status 

Number  of  CWT  Facilities  by  Commercial  and  Dis- 
charge Status  Commercial 

Profit  >0 

Profit  <0 

Norv 
commercial 

Total 

Direct     

5 

35 

8 

2 

15 
5 

9 
6 
0 

16 

Indirect            .   ...» » « 

56 

Zero  _ _ 

13 

Total 

48 

22 

15 

85 

Companies  Owning  CWT  Facilities 

Number  of 
companies 

Number  of 

facilities 

Small  Companies  (sales  <  S6  million) 

All  Ottier  Companies  (sales  >  $6  million)  ...„ _ 

13 
44 

13 
72 

Likelihood  of  Cok^pany  Bankruptcy  » 

Small  com- 
panies 

All  other 
companies 

Total 

Likely                           .      

1 
3 
8 

5 
13 
18 

6 

Indeterminate  « 

Unlikely... 

16 
26 

12 

36 

48 

'  Bankruptcy  predKtion  is  based  on  Z-score  and  Z"-score.  Nine  companies  had  insufficient  data  to  compute  these  scores. 


Several  reasons  may  explain  why 
unprofitable  facilities  remain  in 
operation  rather  than  being  closed  by 
their  owners.  First,  most  facilities  are 
regulated  under  RCRA.  Closure  of  a 
RCRA  facility  requires  that  the  site 


undergo  RCRA  clean-up  procedure  prior 
to  closure,  which  would  entail 
expensive  long-term  monitoring  and 
possibly  clean-up  of  the  site.  According 
to  information  received  from  facilities, 
owrners  may  find  it  less  costly  to  keep 


unprofitable  facilities  in  operation 
rather  than  incurring  the  costs  of  RCRA 
closure.  Second,  many  facilities  stay  in 
business  hoping  that  new 
environmental  regulation,  such  as  the 
upcoming  RCRA  Phase  3  rule,  may 


create  more  business  for  facilities. 
Finally,  some  facilities  perform  a  service 
for  the  rest  of  their  company,  such  as 
generating  a  metal-rich  sludge  which 
may  be  incorporated  into  the  parent 
companies  smelting  processes. 

!  For  these  reasons  and  because  of  the 
ciptive  nature  of  many  facilities, 
company-level  impacts  are  a  more 
appropriate  indicator  of  economic 
achievability,  as  they  measure  the 
decision  making  process  of  companies 
and  the  resources  available  to  achieve 
compliance.  Facility-level  changes  in 
revenues  where  applicable  and  costs  are 
computed  as  inputs  to  the  company 
lovel  analysis. 

3J  Economic  Impact  Methodology 

I  Standard  economic  and  financial 
aiialysis  methods  are  used  to  assess  the 
economic  effects  of  the  proposed 
regulation.  These  methods  incorporate 
an  integrated  view  of  Centralized  Waste 
Treatment  facilities,  the  companies  that 
own  these  facilities,  the  markets  the 
facilities  serve,  and  the  communities 
where  they  are  located. 

(Faced  with  increased  costs  of  the 
proposed  regulation,  owners  of  CWT 
facilities  have  three  choices:  (1)  Comply 
with  the  guidelines  and  incur  the  costs, 
(2)  if  a  facility  has  operations  in  more 
than  one  subcategory,  close  the  most 
affected  operation,  or  (3)  close  the 
facility.  Conventional  economic 
reasoning  argues  that  companies  will 
make  their  decision  based  on  an 
assessment  of  the  benefits  and  costs  of 
the  facility  to  the  company. 

For  commercial  CWT  facilities,  tlie 
cqst  and  benefits  are  readily 
observable — benefits  to  the  company  are 
the  total  revenues  received;  costs  to  the 
company  include  the  payments  made  to 
the  factors  of  production  (labor, 
materials,  etc.)  plus  the  opportunity 
costs  of  self-owned  resources  (e.g.,  the 
land  and  capital  equipment).  As 
previously  discussed,  the  cost 
associated  with  closure  of  a  RCRA 
facility  have  caused  facilities  to  remain 
open  even  when  experiencing  economic 
and  financial  difficulties. 

|For  captive  facilities,  there  is  no 
quantifiable  measure  of  benefits  to  the 
company  of  having  the  capacity  to 
manage  the  wastes  in  a  facility  owned 
by  the  company  because  there  is  no 
easily  defined  relationship  between  the 
wastes  and  the  products  that  generate 
the  wastes.  Clearly,  however,  companies 
do  weigh  the  benefits  and  costs  of 
operating  a  CWT  facility,  and  the 
benefits  in  this  case  may  include  lower 
expected  future  liability  costs,  more 
control  over  the  costs  and  scheduUng  of 
treatment,  and  certainty  that  treatment 
capacity  exists  for  their  wastes. 
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According  to  conversations  with 
captive  facilities,  most  are  in  business 
solely  for  the  purpose  of  lower  liability 
costs  associated  with  the  self- 
management  of  hazardous  wastes. 

Changes  in  the  costs  of  treatment  in 
CWT  facilities  may  be  expected  to  result 
in  an  increase  in  the  price  of  services, 
which  will  feed  back  to  the  revenue  side 
of  commercial  facilities.  Overall,  as  long 
as  generators  have  alternatives  to 
commercial  treatment  (e.g.,  on  site 
treatment,  pollution  prevention)  the 
quantity  of  services  traded  may  be 
expected  to  fall  as  a  result  of  the 
guidelines  and  standards.  But  for  some 
services,  such  as  cyanide  treatment  or 
treatment  of  concentrated  metals 
sludges,  there  are  no  other  alternatives 
to  commercial  treatment. 

Changes  in  the  economic  conditions 
in  the  CWT  industry  may  impact  the 
viability  of  the  companies  that  ovm 
CWTs.  Specifically,  some  companies 
that  are  already  marginal  or  that  operate 
a  single  unprofitable  facility  may  go  out 
of  business  either  by  simply  liquidating 
their  assets,  or  by  declaring  bankruptcy. 

Finally,  the  communities  where  the 
CWT  facilities  are  located  may  be 
impacted.  Obviously,  if  facilities  cut 
back  operations,  employment  and 
income  may  fall  sending  ripple  effects 
throughout  the  local  community.  On  the 
other  hand,  there  may  be  increased 
employment  associated  with  operating 
the  pollution  controls  associated  with 
the  regulation  resulting  in  increased 
community  employment  and  income.  At 
the  same  time,  for  the  communities  in 
which  CWTs  are  located,  water  quality 
may  be  expected  to  improve. 

4.  Application  of  the  Market  Analysis 

For  the  market  analysis,  EPA 
characterized  each  facility  individually 
based  on  the  quantity  of  each  type  of 
waste  treatment  service  they  provide, 
their  revenues  and  costs,  employment, 
market  share  for  each  type  of  service 
provided,  owTiership,  releases,  and 
location  in  terms  of  the  community 
where  they  are  located  and  the  regional 
market  they  serve.  Six  regional  markets 
are  defined. 

Costs  of  CWT  facilities  include  both 
those  that  vary  with  the  quantity  of 
CWT  services  provided  (variable  costs) 
and  those  whose  value  is  fixed.  Per- 
gallon  variable  costs  are  assumed 
constant  to  the  capacity  output  rate. 
Revenues  from  CWT  operations  are 
estimated  by  multiplying  the  market 
price  of  the  CWT  service  by  the  quantity 
of  waste  treated  in  the  CWT  service. 
Most  CWT  facilities  also  have  revenues 
from  other  sources,  which  are  treated  as 
exogenous. 


The  demand  for  CWT  ser\'ices  is 
characterized  based  on  the 
responsiveness  of  quantity  demanded  to 
price.  CWT  services  are  intermediate 
goods  demanded  because  they  are 
inputs  to  production  of  other  goods  and 
services.  The  sensitivity  of  quantity 
demanded  to  price  for  an  intermediate 
good  depends  on  the  demand 
characteristics  (elasticity)  of  the  good  or 
service  it  is  used  to  produce,  the  share 
of  manufacturing  costs  represented  by 
CWT  costs,  and  the  availability  of 
substitutes  for  CWT  services.  The 
elasticity  of  demand  for  manufactured 
products  varies  widely.  CWT  services 
costs  as  a  share  of  manufacturing  costs 
is  generally  quite  small.  Substitutes  for 
CWT  services  include  other  types  of  off- 
site  waste  management  such  as 
underground  injection,  on-site 
treatment,  or  pollution  prevention. 
Overall,  the  change  in  quantity 
demanded  for  CWT  services  is  assumed 
to  be  approximately  proportional  to  any 
price  change  (e.g.,  a  one  percent 
increase  in  the  price  of  a  CWT  service 
is  expected  to  reduce  the  quantity 
demanded  for  the  service  by  about  one 
percent). 

The  markets  for  CWT  services  are 
regional.  This  market  characterization  is 
based  on  responses  to  the  questionnaire 
and  is  consistent  with  the  theory  of 
economic  geography.  Within  each 
market,  there  are  a  relatively  small 
number  of  suppliers  and  a  relatively 
large  number  of  demanders.  Thus  the 
market  structure  is  treated  as  being 
imperfectly  competitive.  This  implies 
that  the  competition  each  facility  faces 
is  limited  to  facilities  in  its  region  so 
that  all  suppliers  have  a  degree  of 
market  power. 

This  characterization  of  facilities, 
companies  and  markets  is  incorporated 
in  a  model  that  takes  the  engineering 
estimates  of  the  costs  of  compliance 
with  the  effluent  limitations  guidelines 
and  standards  and  projects  impacts  on 
facilities,  companies,  markets  and 
communities.  Each  CWT  faced  with 
higher  costs  of  providing  CWT  ser\ices 
may  find  it  economical  to  reduce  the 
quantity  of  waste  it  treats.  This  decision 
is  simultaneously  modeled  for  all 
facilities  within  a  regional  market,  to 
develop  consistent  estimates  of  the 
facility  and  market  impacts.  Changes  in 
the  quantity  of  CWT  services  offered 
result  in  changes  in  the  inputs  used  to 
produce  these  ser\'ices  (most 
importantly,  labor). 

For  commercial  facilities,  the  EIA 
thus  projects  changes  in  employment  at 
CWT  facilities.  Changes  in  facility 
revenues  and  costs  result  in  changes  in 
the  revenues  and  costs  of  the  companies 
owning  the  facilities,  and  thus  changes 
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in  company  profits.  Increased  borrowing 
and  changes  in  the  assets  owned  by  the 
companies,  together  with  changes  in 
profits,  result  in  changes  in  overall 
company  financial  health.  The  EIA 
projects  changes  in  the  likelihood  of 
company  bankruptcy  as  a  result  of  the 
effluent  limitations  guidelines  and 
standards.  These  effects  are  separately 
calculated  for  small  businesses.  Changes 
in  employment  are  specified  by  location 
to  determine  the  community  impacts. 

For  non-commercial  facilities, 
financial  viability  was  determined  on  a 
company  level.  This  is  because  the  non- 
commercial facilities  are  generally  cost 
centers  for  their  companies.  They  do  not 
explicitly  receive  revenues  for  their 
services.  They  exist  to  perform  a  service 
for  the  rest  of  the  company  and  are  not 
expected  to  be  "profitable"  as  a  unit. 
These  facilities  are  included  in  the 
market  analysis  because  prices  charged 


for  their  commercial  operations  may 
change.  Companies  with  some 
commercial  operations  will  raise  prices 
to  cover  the  variable  costs  of  the 
treatment  and  help  pay  for  some  of  their 
fixed  costs  (e.g.  underwrite  the  company 
waste  treatment  costs).  Thus,  no  change 
in  the  quantity  of  CVVT  wastes  treated 
are  projected  for  non-commercial  aspect 
of  these  facilities  nor  are  market  effects 
analyzed  for  the  products  of  the  parent 
company,  since  the  share  of  waste 
treatment  costs  in  the  marketed 
products  are  minimal. 

5.  Results  of  the  Economic  Impact 
Analysis 

Results  may  be  reported  at  the  facility, 
company,  market,  or  community  level. 
"All  facilities  are  either  direct  or  indirect 
dischargers.  Most  companies  own  either 
facilities  that  are  direct  dischargers  or 
indirect  dischargers,  although  two 
companies  own  both  direct  and  indirect 


discharging  facilities.  Market  level 
impacts  are  the  combined  result  of  both 
types  of  dischargers  simuUaneously 
complying  with  the  regulation.  Because 
markets  for  C\VT  services  combine 
facilities  that  are  direct  dischargers  and 
facilities  that  are  indirect  dischargers,  it 
is  not  possible  to  break  the  market-level 
impacts  into  impacts  of  BPT/BCT/BAT 
as  distinguished  from  impacts  of  PSES. 
Community-level  impacts  are  also 
reported  based  on  the  combined  impacts 
of  BPT/BCT/BAT  and  PSES.  Company- 
level  impacts  are  reported  separately  for 
BPT/BCT/BAT  and  PSES. 

The  impacts  of  complying  with  BAT 
controls  under  Regulatory  Options  1 
and  2  for  the  57  companies  operating 
CWT  facilities  are  shown  in  Table  Vl.C- 
3  (for  companies  owning  facilities  that 
discharge  directly)  and  Table  VI.C-4  (for 
companies  owning  facilities  that 
discharge  indirectly). 


Table  vi.C— 3.— Impacts  of  the  BPT/BCT/BAT  Regulatory  Options » 


Likelihood  of  bankruptcy 

Company  impacts  of  compliance  with  BPT/BCT/BAT 

Option  1 

Option  2 

regulatory  options 

Small  com- 
panies 

Ottiers 

Total 

Small  com- 
panies 

others 

Total 

Likely       

0 
0 
0 

1 

2 

11 

1 

2 

11 

0 
0 
0 

1 

2 

11 

1 

Indeterminate ~ 

Unlikely  : 

2 

11 

'Two  companies  own  txith  direct  and  indirect  dischargers.  Company-level  impacts  combine  the  eflects  of  complying  with  BPT/BCT/BAT  and 
PSES  controls.  These  two  companies  appear  in  tx)th  tables. 

Table  Vl.C-4.— H^pacts  of  the  PSES  Regulatory  Options" 


Likelihood  of  bankruptcy 

Company  impacts  of  compliance  with  the  PSES  regu- 
latory options 

Option  1 

Option  2 

Small  com- 
panies 

Others 

Total 

Small  conrv 
panies 

Others 

Total 

Likely 

Indeterminate 

Unlikely  

4 
2 

5 

5 
10 

13 

9 
12 

18 

2 
0 

9 

6 
10 

12 

8 
10 
27 

»Two  companies  own  tx)th  direct  and  indirect  dischargers.  Company-level  impacts  comtrine  the  effects  of  complying  with  BPT/BCT/BAT  and 
PSES  controls.  These  two  companies  appear  tn  tx)th  tables. 


6.  Market  Impacts  of  EPA  Regulatory 
Options 

The  markets  for  CWT  services  are 
regional.  Within  each  region,  markets 
for  overall  types  of  treatment  such  as 
metal  recovery  or  metal  treatment  may 
be  further  subdivided  into  smaller 
markets  on  the  basis  of  the  per-gallon 
cost  of  treatment.  The  price  changes  and 
quantity  changes  projected  at  the 
regional  and  service  level  with  each 
option  are  combined  into  an  overall 
national  value  for  the  CWT  services.  In 
all  cases.  EPA's  assessment  projects  that 
the  prices  of  these  services  will  increase 


and  utilization  of  service  will  fall.  Thus, 
EPA  would  expect,  if  the  limitations 
and  standards  are  promulgated  as 
proposed,  a  reduction  in  the  absolute 
quantity  of  wastes  commercially  treated 
in  addition,  of  course,  to  the 
improvement  in  treatment.  These 
market-level  adjustments  in  the  quantity 
of  wastes  that  are  treated  are  reflected  in 
the  reduction  in  the  quantity  of  services 
provided  by  individual  commercial 
CWTs.  In  some  cases,  with  less  waste 
being  managed  by  these  facilities,  it  is 
possible  that  some  commercial  facilities 
could  close.  If  demanders  of  waste 


management  services  are  assumed  to 
have  fewer  substitutes  for  CWT  services 
than  assumed  here,  then  prices  would 
increase  more  than  projected  here, 
quantities  would  fall  less  emd  the 
facility  and  company  level  impacts 
(discussed  below)  would  be  smaller. 

Under  Option  1,  price  increases  range 
from  3  to  35  percent,  while  quantities  of 
waste  treated  decrease  by  between  3 
percent  and  20  percent.  Under  Option  2. 
price  increases  range  from  3  to  42 
percent,  while  quantity  decreases  range 
from  3  percent  to  65  percent.  The  larger 
price  increases  occur  in  the  Oils 


Recovery  and  Oils  Treatment  Markets. 
These  higher  price  increases  occur 
because  of  the  poor  treatment  operations 
currently  in  place  (only  one  facility  in 
the  Oils  Recovery  treats  the  wastewater 
generated  from  the  oil  recovery  process). 
Price  increases  may  occur  in  this  market 
because  the  present  market  has 
inadequate  treatment  for  the  wastes 
generated. 

Significant  price  increases  have 
potential  effects  on  the  users  of  CWT 
services.  In  order  to  account  for  impacts 
on  the  users  of  CWT  services.  EPA 
estimated  the  consumer  surplus  share  of 
dead  weight  loss  of  the  proposed 
regulation  to  be  $6.8  million  1993 
dollars  for  Regulatory  Option  1  (the 
combination  of  Metals  Option  3.  Oils 
Option  2.  and  Organics  Option  1)  and 
$13.4  million  1993  dollars  for 
Regulatory  Option  2  (the  combination  of 
Metals  Option  3,  Oils  Option  3,  and 
Organics  Option  1).  These  costs  are  not 
additive  to  the  direct  implementation 
costs  of  the  proposed  regulation  due  to 
differences  in  the  technique  for 
calculating  the  consumer  surplus  costs. 
But  the  costs  indicate  the  burden  is  not 
excessive  in  the  context  of  the  rule. 

7.  Impacts  of  BPT/BCT/BAT 

Complying  with  the  BPT/BCT/BAT 
effluent  limitations  guidelines  and 
standards  will  increase  the  cost  of 
treating  CWT  wastes  at  affected  direct 
dischargers.  This  in  turn  will  reduce  the 
number  of  facilities  providing  CWT 
services,  resulting  in  an  increase  in  the 
market  price  of  the  treatment  services 
and  a  decrease  in  use  of  CWT  services. 
EPA  projects  that  changes  in  the  prices 
of  CVVT  services,  combined  with 
facility-specific  changes  in  the  costs  of 
treatment  and  the  quantities  of  waste 
treated,  will  result  in  changes  in  facility 
costs  and  revenues  from  ser\ices  sold. 
These  changes  result  in  changes  in  the 
revenues  and  costs  of  companies 
owning  CWT  facihties.  In  addition, 
changes  in  the  liabilities  and  assets  of 
companies  owning  CWT  facilities  result 
from  the  borrowing  and  purchasing  of 
capital  equipment  associated  with 
complying  with  the  regulation.  Thus, 
overall  company  viability  may  change 
as  a  result  of  complying  with  the 
effluent  limitations  guidelines  and 
standards.  The  Agency  conducted  an 
analysis  using  a  multi-discriminant 
function  called  the  Z-score.  which 
combines  several  financial  ratios,  to 
estimate  changes  in  the  likeUhood  of 
company  bankruptcy  that  result  from 
compliance  with  the  guidelines  and 
standards.  As  shown  in  Table  VI.C-3. 
one  company  owning  a  direct  discharger 
is  predicted  to  be  likely  to  become 
bankrupt  under  both  Regulatory  Options 


1  and  2.  However,  this  company  was 
also  predicted  to  be  bankrupt  at  baseline 
(see  Table  VI.C-2).  so  the  Regulatory 
Options  for  BPT/BCT/BAT  do  not  have 
an  incremental  adverse  effect  on  the 
viability  of  companies  owning  direct 
dischargers. 

8.  Impacts  of  PSES 

Complying  with  the  PSES  standards 
will  increase  the  cost  of  treating  CVVT 
wastes  at  affected  indirect  dischargers. 
This  in  turn  will  reduce  the  supply  of 
CVVT  services,  resulting  in  an  increase 
in  the  market  price  and  a  decrease  in 
use  of  CVVT  services.  Changes  in  the 
prices  of  CWT  services,  combined  with 
facility-specific  changes  in  the  costs  of 
treatment  and  the  quantities  of  waste 
treated,  result  in  changes  in  facility 
costs  and  revenues  from  services  sold. 
These  changes  result  in  changes  in  the 
revenues  and  costs  of  companies 
owning  CWT  facilities.  In  addition, 
changes  in  the  liabilities  and  assets  of 
companies  owning  CWT  facilities  result 
from  the  borrowing  and  purchases  of 
capital  equipment  associated  with 
complying  with  the  regulation.  Thus, 
overall  company  viability  may  change 
as  a  result  of  complying  with  the 
effluent  limitations  guidelines  and 
standards.  As  with  BPT/BCT/BAT.  the 
Agency  used  the  Z-score  to  estimate 
changes  in  the  likelihood  of  company 
bankruptcy  that  result  from  compliance 
with  the  guidelines  and  standards.  As 
shown  in  Table  VI.C— i,  EPA  projects 
that  nine  companies  owning  indirect 
dischargers  will  likely  become  banknipt 
under  Regulatory  Option  1,  and  eight 
companies  owning  indirect  dischargers 
are  likely  to  become  bankrupt  under 
Regulatory  Option  2.  At  baseline,  EPA 
analysis  shows  that  five  companies 
owming  indirect  dischargers  are 
bankrupt.  Thus,  the  PSES  controls  are 
predicted  to  result  in  only  an 
incremental  impact  on  company 
viability. 

With  the  PSES  controls  under 
Regulatory  Option  1,  four  additional 
companies  owning  indirect  dischargers 
are  predicted  to  become  bankrupt. 
Under  Regulatory  Option  2.  three 
additional  companies  owning  indirect 
dischargers  are  predicted  to  become 
bankrupt.  Although  the  costs  are  higher 
in  general  under  Regulatory  Option  2, 
the  data  show  that  the  companies 
owning  indirect  dischargers  that  incur 
these  higher  costs  are  better  able  to 
withstand  the  impacts. 

To  the  extent  that  predicted 
bankruptcies  result  in  closure  of  CVVT 
facilities,  the  cost  of  such  closure  are 
attributable  to  this  action.  EPA  has  not 
calculated  the  cost  of  closure  for  the 
treatment  operations  although  for 


RCRA-permitted  facilities,  under  some 
circumstances,  such  costs  may  be 
significant.  The  EPA  solicits  comment 
on  the  probability  for  closure  of  such 
facilities  impacted  by  the  proposed 
regulation  and  the  costs  associated  with 
closure  of  the  treatment  operations. 

9.  Community  Impacts  of  the  Regulatory 
Options 

Overall,  the  communities  in  which 
CVVT  facilities  are  located  are  expected 
to  experience  fairly  small,  and  generally 
positive,  increases  in  employment  as  a 
result  of  the  Regulatory  Options.  In 
addition  to  the  negative  emploxment 
changes  estimated  for  facilities 
becoming  unprofitable  under  Options  1 
and  2.  employment  increases  may  occur 
in  some  facilities  due  to  the  operational 
changes  related  to  the  new  regulations 
or  due  to  the  increase  in  volume  of 
waste  treated.  These  changes  in 
employment  may  be  positive  for  CWT 
facilities  made  better  off  by  the 
regulation  (for  example,  those  who  sell 
more  services),  or  they  may  be  negative 
for  facilities  becoming  less  profitable 
but  not  moving  from  profitable  to 
unprofitable.  Nationwide,  facilities 
becoming  unprofitable  reduce  their 
employment  by  44  employees  under 
Regulator!,'  Option  1  and  by  52  - 
employees  under  Regulatory  Option  2. 
Combined  with  market-related  increases 
and  decreases  in  employment  at  other 
facilities,  the  total  market-related 
reduction  in  employment  under 
Regulatory  Option  1  is  estimated  to  be 
378  employees.  Under  Regulatory 
Option  2.  the  national  market-related 
reduction  employees  is  estimated  to  be 
501  employees. 

These  decreases  in  employment  result 
from  market  adjustments  to  the 
proposed  regulations  must  be  compared 
to  the  emplovTuent  increases  estimated 
to  be  required  for  operation  and 
maintenance  of  the  controls.  A  large 
percentage  of  the  costs  estimated  for 
facilities  is  attributed  to  the  high  annual 
operating  and  maintenance  costs.  The 
Agency  estimates  that  the  proper 
handling  and  treatment  of  the 
concentrated  wastes  will  require 
additional  personnel  and  tanks  to 
segregate  and  mqnitor  the  wastes  being 
treated.  Therefore,  under  Regulatory 
Option  1,  the  labor  requirements  of  the 
controls  are  estimated  to  be  710 
employees.  Under  Regulator\'  Option  2, 
the  labor  requirements  are  estimated  to 
be  735  employees.  Overall,  empiojment 
is  projected  to  increase  by  333 
employees  under  Regulator},'  Option  1 
and  by  234  employees  under  Regulatory 
Option  2.  Thus,  we  expect  community- 
level  impacts  to  be  small  and  generally 
positive. 


JMI 
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10.  Foreign  Trade  Impacts 

The  EIA  does  not  project  any  foreign 
trade  impacts  as  a  result  of  the  effluent 
limitations  guidelines  and  standards. 
Although  most  of  the  affected  CWT 
facilities  treat  waste  that  is  considered 
hazardous  under  ROIA,  international 
trade  in  CWT  services  for  treatment  of 
hazardous  wastes  is  virtually 
nonexistent. 

11.  Regulatory  Flexibility  Analysis 

The  Agency  performed  an  initial 
regulatory  flexibility  analysis  to  assess 
the  relative  severity  of  impacts  on  small 
entities,  specifically  small  companies, 
owning  CWT  facilities.  Small 
companies  are  defined  as  those  having 
sales  less  than  $6  million,  which  is  the 
Small  Business  Administration 
definition  of  a  small  business  for  SIC 
code  4953.  Refuse  Systems.  This  is  the 
SIC  code  that  most  CWTs  listed  in  their 
questionnaire  responses.  Thirteen  of  the 
84  facilities  not  owned  by  the  Federal 
Government  are  small  companies 
according  to  this  definition.  One  facility 
is  owned  by  the  Federal  Government. 
To  determine  whether  the  impacts  on 
small  companies  are  "significant."  EPA 
used  the  following  criteria: 

(1)  Annual  compliance  costs  increase 
total  costs  of  production  for  small 
entities  for  the  relevant  process  or 
product  by  more  than  5  percent. 

(2)  Compliance  costs  as  a  percentage 
of  sales  for  small  entities  are  at  least  10 
percent  higher  than  compliance  costs  as 
a  percentage  of  sales  for  large  entities. 

(3)  The  requirements  of  the  regulation 
are  likely  to  result  in  closures  of  small 
entities. 

Six  of  the  thirteen  small  companies 
are  estimated  to  have  compliance  costs 
exceeding  5  percent  of  baseline  CWT 


costs.  Larger  companies,  however,  have 
both  a  higher  absolute  number  and  a 
higher  percentage  of  companies 
incurring  compliance  costs  that  exceed 
5  percent  of  baseline  CWT  costs.  Thus, 
small  businesses  are  affected  less  than 
other  facilities. 

The  median  value  for  the  ratio  of 
compliance  costs  to  sales  for  small 
companies  is  very  small:  0.6  percent. 
However,  the  median  value  for  larger 
companies  is  even  smaller:  less  than 
0.001  percent.  Thus,  the  ratio  for  small 
companies  is  more  than  10  percent 
higher  than  the  ratio  for  larger 
companies.  While  this  suggests  that 
small  companies  are  more  affected  in 
comparison  to  the  larger  companies,  the 
overall  level  of  impact  is  very  low  for 
all  size  categories. 

The  analysis  does  not  estimate  facility 
closures,  but  it  does  assess  the  impact 
of  the  Regulatory  Options  on  the 
likelihood  of  company  bankruptcv.  As 
shown  in  Tables  VI.C-3  and  VI.C^, 
three  of  four  additional  companies 
predicted  to  become  "likely"  to  incur 
bankruptcy  under  Regulatory  Option  1 
are  small.  Of  the  three  additional 
companies  becoming  likely  to  incur 
bankruptcy  as  a  result  of  Option  2.  one 
is  small.  Thus,  under  Regulatory  Option 

1.  small  businesses  incur  relatively 
larger  impacts  according  to  this 
measure,  but  under  Regulatory  Option 

2,  small  businesses  do  not  incur 
relatively  larger  impacts. 

Overall,  while  companies  in  all  size 
categories  are  affected,  small  companies 
may  experience  impacts  that  are 
somewhat  greater  relative  to  those 
incurred  by  larger  companies. 

The  Agency  considered  less  stringent 
control  options  for  each  subcategory. 
However,  given  the  concentrated  and 
difficult-to-treat  wastes  handled  at  CWT 


facilities,  the  Agency  does  not  believe  a 
less  stringent  level  of  control  is  BPT/ 
BCT/BAT.  From  discussions  with 
permit  writers  for  CWT  facilities,  under 
the  present  treatment  standards,  many 
instances  of  water  contamination  and 
odor  releases  occur  because  of 
Centralized  Waste  Treatment  facilities 
as  well  as  contamination  of  sludge  at 
POTWs.  In  comparison  to  other 
promulgated  effluent  guidelines,  this 
industry  has  some  of  the  most 
concentrated  and  toxic  waste  streams. 
Therefore,  a  stringent  level  of  control  is 
deemed  necessary. 

12.  Cost-Effectiveness  Analysis 

For  each  of  the  Regulatory  Options, 
cost-effectiveness  is  calculated  as  the 
ratio  of  the  incremental  annual  costs  in 
1981  dollars  to  the  incremental  pounds- 
equivalent  of  pollutants  removed.  The 
estimated  pounds-equivalent  removed 
were  calculated  by  weighting  the 
number  of  pounds  of  each  pollutant  by 
the  relative  toxic  weighting  factor  for 
each  pollutant.  The  use  of  pounds- 
equivalent  gives  correspondingly  more 
weight  to  more  highly  toxic  pollutants. 
Thus,  for  a  given  expenditure  and 
pounds  of  pollutants  removed,  the  cost 
per  pound-equivalent  removed  would 
be  lower  when  more  highly  toxic 
pollutants  are  removed  than  when  less 
toxic  pollutants  are  removed.  The 
analysis  employed  toxic  weighting 
factors  for  weighting  different  pollutants 
according  to  their  relative  toxicity.^ 
Table  VI.C-5  and  Table  VI.C-6  show  the 
Total  Cost-Effectiveness  for  each 
subcategory  option  for  BPT/BAT  and 
PSES,  respectively. 


Table  Vl.C-5.— BPT/BAT  COST  Effectiveness  Analysis 


Option 


Total  costs 
(SI  981) 


Total  removals 
(lb.  eq.) 


Cost-effective- 
ness 
(S/lb.  eq.) 


Incremental 
cost-effective- 
ness 
(S/'Ib.  eq.) 


Metals  Subcategory 

1                                      

2.278,827 
8,541.863 
8.840.764 

1,085,922 
1,142,279 
1,148,324 

5.54 
51.52 
61.79 

2                               

111.13 

3                                                 

49.45 

Oils  Subcategory 

0 

628,228 

6,143,622 

0 
113.500 
119.256 

0 

5.54 

51.52 

2                             

5.54 

3*  

958.19 

'  Further,  EPA's  toxic  weighting  factors  do  not 
provide  environmental  "credit"  for  removal  of 
certain  regulated  pollutants.  Thus,  for  example,  the 
toxic  weighting  factors  do  not  account  for  removals 


of  the  conventional  pollutant,  oil  and  grease. 
Consequently,  a  comparison  of  the  difference  in 
cost -effectiveness  associated  with  oil  subcategory 
Rngulatory  Options  1  and  2  does  not  account  for  the 


significantly  greater  removals  of  oil  and  grease 
achieved  through  Regulatory  Option  2  treatment 
technology. 
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Table  Vl.C-5.— BPT/BAT  Cost  Effectiveness  Analysis— Continued 


Option 


Total  costs 
(S1981) 


7,262,456 


Total  removals 
(lb.  eq.) 


117,540 


Cost-effective- 
ness 
(S/lb.  eq.) 


61.79 


Incremental 
cost-effective- 
ness 
(S/lb.  eq.) 


-652.04 


Organics  Subcategory 


293,131 
2,280,094 


843,908 
25,585 


0.35 
89.12 


-2.43 


•Due  to  the  use  of  pounds  equivalent  for  the  Cost-Effectiveness  Analysis,  the  pollutant  removals  do  not  include  tfie  incremental  Oil  &  Grease 
^*ZmfL°'  l^^^i^^l^'^^^  for  Oils  Option  3  The  incremental  cost  associated  with  the  removal  of  Oil  arS^Gn^as^(S0  39SSKl  rerrwJ^fif 
commensurate  with  other  effluent  hmrtations  guidelines  and  standards,  such  as  the  S9.77/pound  of  TSS  and  Oils  and  Gree^  Kukilt^^^the 
I  Dtfshore  Subcategory  of  the  Oil  and  Gas  Extraction  Point  Source  Category  (EPA  821-R-93-003).  °  ■«  ^  «> «"""  o.e«,e  promuigaiea  ror  ine 

TABLE  VI.C-6.— PSES  Cost  Effectiveness  Analysis 


Option 


Total  costs 
(SI  981) 


Total  removals 
(lb.eq.) 


Cost  effective- 
ness (S/lb.eq.) 


Metais  Subcategory 


Incremental 
cost  effective- 
ness (S/lb.eq.) 


2,410,819 
17,790.208 
18,676.537 


156.945 
164,492 
165,056 


15.36 
108.15 

113.15 


2,037.92 
1,569.66 


Oils  Subcategory 


0 

2,021,483 

16,570,113 

19,864,864 


0 
146.606 
148.780 
148,264 


13.79 

111.37 
133.98 


13.79 

6,692.49 

-6,376.47 


Organics  Subcategory 


1,837.897 
3,722,098 


47,409 
41227 


38.77 
90.28 


-304.83 


rLl^"!i!^.^Q^i*i  pounds  equivalent  for  the  Cost-Effectiveness  Analysis,  the  pollutant  removals  do  not  include  the  incremental  Oil  & 
rfemoval  of  3.197,445  lb/year  for  Oils  Option  3.  The  incremental  cost  associated  with  the  removal  of  Oil  and  Grease  is  commensurate  wi 
effluent  limitations  guidelines  and  standards. 


Grease 
with  otfier 


1  n  Water  Quality  Analyses 

The  water  quality  benefits  of 
controlling  discharges  from  CWTs  to 
surface  waters  and  POTWs  were 
ervaluated  in  national  analyses  of  direct 
asnd  indirect  dischargers.  CWT  effluents 
contain  priority,  nonconventional,  and 
qonventional  pollutants.  Discharge  of 
these  pollutants  into  freshwater  and 
estuarine  ecosystems  may  alter  aquatic 
habitats,  affect  aquatic  hfe,  and 
adversely  impact  human  health.  Many 
of  these  pollutants  are  either  human 
carcinogens,  human  systemic  toxicants, 
or  aquatic  life  toxicants.  In  addition, 
many  of  these  pollutants  are  persistent 
and  bioaccumulate  in  aquatic 
organisms.  These  pollutants  can  also 
affect  POTW  operations  and  cause 
POTW  sludge  contamination.  Four 
direct  CWT  wastewater  dischargers  and 
eight  POTWs  receiving  wastewater  from 
13  indirect  CWT  dischargers  are 
currently  impairing  receiving  stream 
wjater  quality  (i.e..  are  listed  on  EPA's 


304(1)  short  list  of  impaired  water 
bodies).  In  addition,  seven  cases  of 
impairment  of  POTW  operations  have 
also  been  documented.  (All  66 
pollutants  proposed  for  regulation  have 
at  least  one  toxic  effect  (himian  health 
carcinogen  and/or  systemic  toxicant  or 
aquatic  toxicant)). 

Discharge  of  conventional  pollutants 
such  as  TSS,  Oil  &  Grease,  and  BOD  » 
can  have  adverse  effects  on  hiunan 
health  and  environment.  For  example, 
habitat  degradation  can  result  from 
increased  suspended  particulate  matter 
that  reduces  light  {>enetration  and,  thus, 
primary  productivity,  or  from 
accumulation  of  sludge  particles  that 
alters  benthic  spawning  grounds  and 
feeding  habitats.  Oil  &  Grease  can  have 
lethal  effect  on  fish,  by  coating  surface 
of  gills  causing  asphyxia,  or  depleting 
oxygen  levels  due  to  excessive 
biological  oxygen  demand,  or  by 
reducing  stream  reaeration  because  of 
surface  film.  Oil  and  grease  can  also 


have  detrimental  effects  on  waterfowl 
by  destroying  the  buoyancy  and 
insnlation  of  their  feathers. 
Bioaccumulation  of  oil  substances  can 
cause  human  health  problems  including 
tainting  of  fish  and  bioaccimiulatibn  of 
carcinogenic  polycyclic  aromatic 
compounds.  High  BOD  »  levels  can  also 
deplete  of  oxygen  levels  resulting  in 
mortality  or  other  adverse  effects  on 
fish.  But  the  effects  of  conventional 
pollutants  and  pollutant  parameters, 
such  as  TOC  and  COD,  are  not 
calculated  when  modelling  the  effect  of 
the  proposed  regulation  on  the  water 
quality  of  receiving  streams  and  POTW 
operations.  The  Agency  solicits 
comment  on  possible  approaches  for 
calculating  the  effect  of  conventional 
pollutants  and  pollutant  parameters, 
such  as  TOC  and  COD.  on  the  water 
quality  of  receiving  streams  and  POTW 
operations  in  terms  of  inhibition  or  j 

sludge  contamination.  \ 
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The  effects  of  direct  wastewater 
dischargers  of  toxic  pollutants 
(excluding  conventional  pollutants  and 
pollutant  parameters)  on  receiving 
stream  water  quality  are  evaluated  at 
current  and  proposed  BPT/BAT 
treatment  levels  for  today's  proposed 
rule.  The  potential  impacts  of  indirect 
wastewater  dischargers  on  POTWs  in 
terms  of  inhibition  of  POTW  operation, 
contamination  of  sludge  and  the  effects 
of  POTVVs  effluents  on  receiving  stream 
water  quality  are  also  evaluated  at 
current  discharge  levels  and  proposed 
PSES  levels.  Water  quality  models  are 
used  to  project  pollutant  in-stream 
concentrations  based  on  estimated 
releases  at  current  and  proposed 
treatment  levels;  the  in-stream 
concentrations  are  then  compared  to 
EPA-published  water  quality  criteria  or 
to  documented  toxic  effect  levels  where 
EPA  water  quality  criteria  are  not 
available  for  certain  pollutants.  POTW 
models  are  used  to  estimate  potential 
POTW  inhibition  and  sludge 
contamination. 

The  effects  on  receiving  stream  water 
quality  for  15  direct  and  45  indirect 
CWT  facilities  discharging  up  to  113 
pollutants  to  15  receiving  streams  and 
33  POTWs  respectively,  are  evaluated. 
These  analyses  are  first  performed  on 
subcategory-specific  basis  for  the  three 
CWT  subcategories  (i.e.,  metals,  oils, 
and  organics  subcategories).  The 
subcategory-specific  analyses,  however, 
consider  only  impacts  of  discharges 
from  individual  subcategories,  and 
therefore,  underestimate  overall  water 
quality  impacts  for  facilities  with 
multiple  subcategory  operations.  Over 
40%  of  facilities  in  the  Centralized 
Waste  Treatment  Industry  have 
operations  in  multiple  subcategories.  In 
order  to  evaluate  overall  benefits  of  the 
proposed  BPT/BAT/PSES  proposed  ' 
options  for  pollutants  (excluding 
conventional  pollutants  and  pollutant 
parameters),  the  water  quality  and 
POTW  analyses  are  also  performed  for 
multiple  subcategory  combinations,  as 
appropriate  for  individual  facilities. 

The  subcategory-specific  modeling 
results  for  pollutants  (excluding 
conventional  and  pollutant  parameters) 
show  that  the  proposed  BPT/BAT/PSES 
limitations  reduce  current  excursions  of 
chronic  aquatic  fife  and/or  human 
health  criteria  or  toxic  effect  levels  as 
follows:  (1)  for  the  Metals  Subcategory 
from  19  receiving  streams  to  four 
streams;  (2)  for  the  Oils  Subcategory 
from  seven  receiving  streams  to  one 
stream  for  both  co-proposed  options; 
and  (3)  for  the  Organics  Subcategory 
from  14  receiving  streams  to  five 
streams.  For  the  multiple  subcategpry 
combinations  (as  applicable  to 


individual  facilities),  the  modeling 
shows  current  excursions  of  chronic 
aquatic  life  and/or  human  health  criteria 
or  toxic  effect  levels  projected  for  30 
receiving  streams  reduced  to  ten 
receiving  streams  for  both  co-proposed 
regulatory  options. 

The  potential  impacts  of  45  indirect 
dischargers,  which  discharge  up  to  113 
pollutants  (excluding  conventional 
pollutant  and  pollutant  parameters)  into 
33  POTWs  are  also  evaluated  in  terms 
of  inhibition  of  POTW  operations  and 
contamination  of  sludge.  Both,  the 
subcategory-specific  analyses  for  these 
three  CWT  subcategories  (i.e.,  metals, 
oils,  and  organics  subcategories),  and  for 
the  multiple  subcategory  combinations, 
as  appropriate  for  individual  facilities, 
are  performed.  The  subcategory-specific 
modeling  results  show  the  proposed 
PSES  reduce  and/or  eliminate  current 
potential  POTW  inhibition  and  sludge 
contamination  problems  as  follows:  (1) 
in  the  Metals  Subcategory  from  9 
POTWs  with  potential  iniiibition 
problems  to  two  POTWs,  and  from  11 
POTWs  with  potential  sludge 
contamination  problems  to  one  POTW; 
and  (2)  in  the  Oils  Subcategory  from  ten 
POTWs  with  potential  inhibition 
problems  to  three  POTWs  and  from  one 
POTW  with  potential  sludge 
contamination  problem  to  none  for  both 
co-proposed  options.  No  potential 
POTW  inhibition  or  sludge 
contamination  problems  are  projected 
for  the  Organics  Subcategory  at  any 
level.  For  the  multiple  subcategory 
combinations,  the  modeling  shows  the 
proposed  PSES  to  reduce  current  POTW 
inhibition  problems  projected  for  17 
POTWs  to  six  POTWs,  and  potential 
current  sludge  contamination  problems 
projected  for  13  POTWs  to  one  POTW. 

The  POTW  inhibition  and  sludge 
values  used  in  this  analysis  are  not,  in 
general,  regulatory  values.  They  are 
based  upon  engineering  and  health 
estimates  contained  in  guidance  or 
guidelines  published  by  EPA  and  other 
sources.  Thus,  EPA  generally  is  not 
basing  its  regulatory  approach  for 
proposed  pretreatment  discharge  levels 
upon  the  finding  that  some  pollutants 
interfere  with  POTWs  by  impairing  their 
treatment  effectiveness  or  causing  them 
to  violate  applicable  limits  for  their 
chosen  disposal  methods.  (Rather,  the 
proposed  discharge  limits  are  based 
upon  a  determination  of  pass  through  as 
explained  earlier  in  preamble). 
However,  the  values  used  in  this 
analysis  help  indicate  the  potential 
benefits  for  POTW  operations  and 
sludge  disposal  that  may  result  from  the 
compliance  with  proposed  pretreatment 
discharge  levels. 


E.  Non-Water  Quality  Environmental 
Impacts 

The  elimination  or  reduction  of  one 
form  of  pollution  may  create  or 
aggravate  other  environmental 
problems.  Therefore,  Sections  304(b) 
and  306  of  the  Act  call  for  EPA  to 
consider  non-  water  quality 
environmental  impacts  of  effluent 
limitations  guidelines  and  standards. 
Accordingly,  EPA  has  considered  the 
effect  of  these  regulations  on  air 
pollution,  solid  waste  generation,  and 
energy  consumption. 

1.  Air  Pollution 

CWT  facilities  generate  wastewater 
that  contain  significant  concentrations 
of  organic  compounds,  some  of  which 
are  also  on  the  list  of  Hazardous  Air 
Pollutants  (HAP)  in  title  3  of  the  Clean 
Air  Act  Amendments  (CAAA)  of  1990. 
These  wastewater  typically  pass- 
through  a  series  of  collection  and 
treatment  units  that  are  open  to  the 
atmosphere  and  allow  wastewater 
containing  organic  compounds  to 
contact  ambient  air.  Atmospheric 
exposure  of  the  organic-containing 
wastewater  may  result  in  significant 
volatilization  of  both  volatile  organic 
compounds  (VOC),  which  contribute  to 
the  formation  of  ambient  ozone,  and 
HAP  from  the  wastewater. 

VOC  and  HAP  are  emitted  from 
wastewater  beginning  at  the  point  where 
the  wastewater  first  contacts  ambient 
air.  Thus,  VOC  and  HAP  from 
wastewater  may  be  of  concern 
immediately  as  the  wastewater  is 
discharged  from  the  process  unit. 
Emissions  occur  from  wastewater 
collection  units  such  as  process  drains, 
manholes,  trenches,  sumps,  junction 
boxes,  and  from  wastewater  treatment 
units  such  as  screens,  settling  basins, 
and  equalization  basins,  biological 
aeration  basins,  air  or  steam  strippers 
lacking  air  emission  control  devices, 
and  any  other  units  where  the 
wastewater  is  in  contact  with  the  air. 

Today's  proposed  regulations  for  the 
Organics  Subcategory  are  based  on  the 
use  of  air  stripping  equipped  with  a 
carbon  adsorption  air  emission  control 
device  for  controlling  volatile  organic 
compounds.  For  the  Metals  and  Oils 
Subcategories,  where  low  levels  of 
volatile  organic  compounds  were 
detected,  treatment  technologies  are 
equipped  air  scrubbers  to  control 
emissions. 

No  adverse  air  impacts  are  expected 
to  occur  due  to  the  proposed 
regulations.  Based  on  raw  wastewater 
loading  estimates,  air  emissions  of 
volatile  pollutants  would  decrease  by 
2.0  million  pounds  per  year  due  to  the 
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I  se  of  air  stripping  equipped  with 
carbon  adsorption  air  emission  control 
d|evices.  The  proposed  regulation, 
l^owever,  does  not  require  air  stripping 
equipped  with  carbon  adsorption  air 
emission  control  devices  or  any  specific 
technology,  but  only  establishes  the 
amount  of  pollutant  that  can  be 
c  ischarged  to  navigable  waters. 

Solid  Waste 

Solid  waste  would  be  generated  due 
tb  the  following  technologies,  if 
i  nplemented  to  meet  proposed 
regulations,  selective  metals 
precipitation,  ultrafiltration,  reverse 
qsmosis,  carbon  adsorption,  and  air 
stripping.  The  solid  wastes  generated 
que  to  the  implementation  of  the 
technologies  discussed  above  were 
costed  for  off-site  disposal.  These  costs 
were  included  in  the  economic 

Taluation  of  the  proposed  technologies. 
The  filter  cake  from  selective  metals 
precipitation  will  generally  contain 
metal-bearing  waste.  Even  though  the 
filter  cake  generated  from  selective 
metals  precipitation  may  be  recycled 
due  to  its  high  metal  content,  the  EPA 
developed  costs  for  disposal  of  the  filter 
cake  in  Subtitle  C  and  D  landfills.  EPA 
would  expect  that  some  portion  of  the 
raetal-rich  filter  cake  will  be  recycled. 
EPA  estimates  that  39  million  poimds  of 
filter  cake  will  be  generated  annually  by 
5|B  facilities. 

4  Reverse  osmosis  of  oily  streams 
suits  in  the  generation  of  a 
concentrated  residual  stream.  The 
concentrate  contains  oily  and  metal- 
bearing  wastes.  The  EPA  estimates  that 
5B  million  gallons  of  reverse  osmosis 
concentrate  will  be  generated  annually 
by  35  facilities. 

I  Ultrafiltration  of  oily  streams  results 
up  the  generation  of  a  concentrated 
residual  stream  which  contain  oily  and 
organic  waste.  The  EPA  estimates  that 
4U  million  gallons  of  ultrafiltration 
concentrate  will  be  generated  annually 
by  35  facilities. 

Granular  activated  carbon  adsorption 
treatment  of  waste  results  in  the 
generation  of  exhausted  or  spent 
activated  carbon.  Approximately  1.6 
million  pounds  of  activated  carbon  will 
b^  exhausted  or  spent  annually  by  35 
facilities.  The  activated  carbon  may  be 
regenerated  on-site  or  off-site  by 
vendors.  The  EPA  costed  regeneration  of 
tljie  spent  activated  carbon  by  off-site 
vendors. 

Air  stripping  of  waste  streams  results 
ii  the  generation  of  contaminated  off- 
gas,  which  requires  the  application  of  an 
air  pollutant  control  device  such  as  a 
catalytic  oxidizer.  When  the  catalytic 
o>ddizer  becomes  deactivated,  the  spent 
catalyst  must  be  replaced. 


JMI 


Approximately  168.5  pounds  annually 
of  spent  cataljrtic  oxidizer  are  used. 

3.  Energy  Requirements 

EPA  estimates  that  the  attainment  of 
BPT,  BCT,  BAT,  NSPS,  PSES,  and  PSNS 
will  increase  energy  consumption  by  a 
small  increment  over  present  industry 
use.  The  main  energy  requirement  in 
today's  proposed  rule  is  for  the 
operation  of  ultrafiltration  units. 
Ultrafiltration  units  operate  at  high 
pressures  to  separate  the  waste  stream. 
The  ultrafiltration  unit  would  require 
9.4  million  kilowatthours  per  year. 
Energy  requirements  will  also  increase 
due  to  reverse  osmosis  and  liquid 
filtration  units.  Reverse  osmosis  and 
liquid  filtrations  units  would  require 
approximately  4.1  and  4.9  million 
kilowatthours  per  year,  respectively. 
Overall,  an  increase  of  22.0  million 
kilowatthours  per  year  would  be 
required  for  tfie  proposed  regulation 
which  equates  to  40  barrels  of  oil  per 
day.  The  United  States  currently 
consumes  19  million  barrels  of  oil  per 
day. 

VII.  Administrative  Requirements 

A.  Docket  and  Public  Record 

The  public  record  for  this  rulemaking 
is  available  for  public  review  at  EPA 
Headquarters,  401  M  Street  SW., 
Washington,  DC  20460  in  the  Office  of 
Water  Docket,  Room  L102  (in  the 
basement  of  Waterside  Mall).  The 
Docket  is  staffed  by  an  EPA  contractor, 
Labat-Anderson,  Inc.,  and  interested 
parties  are  encouraged  to  call  for  an 
appointment.  The  telephone  number  for 
the  Water  Docket  is  (202)  260-3027.  The 
EPA  information  regulation  (40  CFR 
Part  2)  provides  that  a  reasonable  fee 
may  be  charged  for  photocopying. 

EPA  notes  that  many  documents  in 
the  record  supporting  these  proposed 
rules  have  been  claimed  as  confidential 
business  information  and,  therefore,  are 
not  included  in  the  record  that  is 
available  to  the  public  in  the  Water 
Docket.  To  support  the  rulemaking,  EiPA 
is  presenting  certain  information  in 
aggregated  form  or  is  masking  facility 
identities  to  preserve  confidentiality 
claims.  Further,  the  Agency  has 
withheld  from  disclosure  some  data  not 
claimed  as  confidential  business 
information  because  release  of  this 
information  could  indirectly  reveal 
information  claimed  to  be  confidential. 

B.  Clean  Water  Act  Procedural 
Requirements 

As  required  by  the  Clean  Water  Act, 
EPA  will  conduct  a  public  hearing  on 
the  pretreatment  standards  portion  of 
the  proposed  rule.  The  public  heeiring 


will  be  conducted  on  March  24,  1995, 
from  8:30  a.m.  to  10:30  a.m.  in  the  Lake 
Michigan  Conference  Room  at  the  U.S. 
EPA  Region  V  Building,  77  West 
Jackson  Boulevard,  Chicago,  IL. 

C.  Executive  Order  12866 

Under  Executive  Order  128C6.  [58  FR 
51735  (October  4, 1993)]  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  E.xecutive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory- 
action"  because  it  may  adversely  affect 
a  sector  of  the  economy.  As  such  this 
action  was  submitted  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

EPA  has  concluded  that  costs  on  the 
economy  of  this  proposed  rule  will  be 
less  than  $100  million  annually,  and  it 
has  not  prepared  an  RIA. 

D.  Executive  Order  12875 

In  developing  the  proposed  CWT 
effluent  limitations  guidelines  and 
standards,  EPA  has  already  invested 
substantial  time  in  discussions  with 
permit  WTiters,  the  affected  industries 
and  environmental  groups.  As 
previously  noted,  in  March  of  this  year. 
EPA  held  a  public  meeting,  attended  by 
industry,  states,  and  local  permitting 
authorities  to  discuss  its  efforts.  The 
Agency  also  has  had  discussions 
concerning  the  regulation  at  the  1994 
Pretreatment  Coordinators  Workshop 
attended  by  state  and  local  permitting 
authorities,  various  industrial  trade 
association  meetings,  and  effluent 
guideline  task  force  meetings. 
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On  October  26.  1993.  President 
Clinton  issued  Executive  Order  No. 
12875,  "Enhancing  the 
Intergovernmental  Partnership."  This 
order  is  intended  to  reduce  the 
imposition  of  unfunded  mandates  upon 
State,  local  and  tribal  governments.  The 
order  requires  Federal  agencies  like  EPA 
that  impose  unfunded  mandates  upon 
such  governments  through  regulation 
either  (1)  to  assure  that  the  Federal 
government  provides  the  necessary 
funds  for  compliance  or  (2)  to  describe 
the  extent  of  the  Agency's  prior 
consultations  with  affected  units  of 
governments  and  the  nature  of  their 
concerns.  The  order  calls  for 
intergovernmental  consultation  to  begin 
as  early  as  possible  in  the  regulatory 
development  process,  preferably  before 
the  publication  of  the  notice  of 
proposed  rulemaking.  Consultation  may 
continue  after  publication  but  must 
occur  prior  to  the  formal  promulgation 
of  the  regulatory  action  containing  the 
proposed  mandate. 

The  rulemaking  process  to  develop 
the  CWT  limitations  guidelines  and 
standards  antedates  the  issuance  of  E.O. 
12875  by  a  number  of  yeeirs  as  explained 
above.  To  meet  its  obligations  under 
E.0. 12875,  following  publication  of  the 
regulation,  EPA  plans  extensive 
outreach  efforts  to  state  and  local 
govermnents.  EPA  will  develop 
estimates  of  the  upfront  and  recurring 
costs  likely  incurred  by  State,  local  or 
tribal  governments  in  complying  with 
the  proposal,  if  adopted. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et.  seq.,  requires  EPA  and 
other  agencies  to  prepare  an  initial 
regulatory  flexibility  analysis  for 
regulations  that  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  EPA  projects  that  today's 
proposed  rule,  if  promulgated,  could 
affect  small  businesses.  The  initial 
regulatory  flexibility  analysis  for  these 
proposed  rules  is  incorporated  into  the 
economic  impact  analysis  and  is 
discussed  in  Section  VI.A.  Briefly,  the 
small  entity  analysis  estimates  the 
economic  impacts  of  the  new 
requirements  on  small  companies  and 
describes  the  potential  disparate 
impacts  between  the  groups  of  large  and 
Centralized  Waste  Treatment  facilities. 
The  analysis  also  presents  the  Agency's 
consideration  of  alternatives  that  might 
minimize  the  impacts  on  small  entities. 

The  reasons  why  EPA  is  proposing 
this  rule  are  presented  in  Section  11.  The 
legal  basis  fox  today's  rule  is  presented 
in  Legal  Authority.  The  number  of  small 
entities  and  the  approach  for  deBning 
small  entities  are  summarized  in 


Section  VI.A.  and  the  economic  effects 
on  small  entities  detailed  in  the 
economic  impact  analysis  report  for  this 
rulemaking.  This  assessment  has  led  the 
Agency  to  conclude  that  small 
businesses  are  not  disproportionately 
impacted  by  the  proposed  rule. 
Reporting  and  other  compliance 
requirements  are  summarized  in 
Sections  VI.  and  VII.  and  detailed  in  the 
technical  development  document. 
While  the  Agency  has  not  identified  any 
duplicative,  overlapping,  or  conflicting 
Federal  rules,  a  discussion  of  other 
related  rulemakings  is  presented  in 
Section  II. 

F.  Paperwork  Reduction  Act 

The  proposed  effluent  guidelines  and 
standards  contain  no  information 
collection  activities  and,  therefore,  no 
information  collection  request  (ICR)  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq. 

VIII.  Solicitation  of  Data  and  Comments 

A.  Introduction  and  General  Solicitation 

EPA  invites  and  encourages  public 
participation  in  this  rulemaking.  The 
Agency  asks  that  comments  address  any 
perceived  deficiencies  in  the  record  of 
this  proposal  and  that  suggested 
revisions  or  corrections  be  supported  by 
data. 

The  Agency  invites  all  parties  to 
coordinate  their  data  collection 
activities  with  EPA  to  facilitate 
mutually  beneficial  and  cost-effective 
data  submissions.  EPA  is  interested  in 
participating  in  study  plans,  data 
collection  and  documentation.  Please 
refer  to  the  FOR  FURTHER  INFORUATION 
section  at  the  beginning  of  this  preamble 
for  technical  contacts  at  EPA. 

B.  Specific  Data  and  Comment 
Solicitations 

EPA  has  solicited  comments  and  data 
on  many  individual  topics  throughout 
this  preamble.  The  Agency  incorporates 
each  and  every  such  solicitation  here, 
and  reiterates  its  interest  in  receiving 
data  and  comments  on  the  issues 
addressed  by  those  solicitations.  In 
addition,  EPA  particularly  requests 
comments  and  data  on  the  following 
issues: 

1.  Applicabihty  of  Regulation  for 
Facilities  Which  Mix  Centralized  Waste 
Treatment  Waste  Streams  With  Other 
Industrial  Waste  Prior  to  Treatment  or 
After  Minimal  Treatment 

The  Agency  is  asking  for  comment  on 
whether  the  guidelines  and  standards 
should  apply  to  categorical  facilities 


which  receive  limited  quantities  of  CWT 
waste  streams  for  treatment.  The  Agency 
considered  two  approaches  for  this 
proposal. 

Tne  first  approach  EPA  considered 
would  have  limited  the  appUcability  of 
the  guidelines  and  standards  to  facilities 
which  treat  only  the  defined  CWT 
wastes  without  any  mixing  of  wastes 
with  other  categorical  wastes.  EPA, 
however,  has  rejected  this  approach  for 
the  proposal  because  of  concern  that 
this  would  create  a  loophole.  If  CWT 
wastes  could  be  mixed  with  other 
wastes  for  treatment  and  escape 
regulation  as  CWT  wastes,  there  exists 
significant  possibility  that  economically 
achievable  reduction  of  CWT  pollutant 
discharge  levels  will  not  be  met.  The 
Agency  believes  that  if  the  guidelines 
and  standards  do  not  apply  to  CWT 
wastes  mixed  with  other  waste  streams 
there  is  significant  potential  for 
blending  waste  streams  to  avoid 
otherwise  required  effluent  reduction 
levels. 

Under  the  approach  EPA  is  proposing. 
CWT  wastes  that  are  mixed  with  other 
categorical  waste  streams  or  other  waste 
streams  will  be  subject  to  CWT  effluent 
limitations  and  standards.  Even  under 
this  second  approach,  however,  there 
exists  significant  potential  to  avoid 
achieving  CWT  effluent  reduction  levels 
by  mixing  wastes.  Therefore,  in  order  to 
ensure  that  facilities  mixing  CWT 
wastes  and  non-CWT  waste  streams 
actually  treat  the  CWT  wastes,  the 
Agency  is  also  proposing  to  require 
separate  monitoring  for  compliance 
with  CWT  standards  or  limitations 
waste  streams  (or  alternatively,  a 
demonstration  that  treatment  of  mixed 
CWT  wastes  and  other  waste  streams 
achieves  the  required  pollutant 
reductions).  (See  discussion  below.)  In 
the  absence  of  a  requirement  for 
separate  monitoring  for  compliance  of 
CWT  waste  streams,  promulgation  of  the 
CWT  guideline  could  have  the  perverse 
result  of.  in  fact,  discouraging 
centralized  treatment  by  encouraging 
categorical  facilities  to  accept  CWT 
waste  streams  that  are  diluted  with 
other  waste  streams  before  treatment. 
The  result  would  be  no  treatment  for  the 
CWT  wastes  and  no  achievement  of 
effluent  reduction  obtainable  at  facilities 
treating  only  CWT  wastes.  The  Agencj' 
is  asking  for  comment  on  this  approach. 

2.  Monitoring  To  Demonstrate 
Compliance  With  CWT  Limitations  and 
Standards 

EPA  is  today  proposing  to  require 
each  CWT  facility  that  discharges 
wastewater  resulting  from  the  treatment 
of  CWT  wastes  to  monitor  to 
demonstrate  compliance  with 


applicable  subcategory  limitations  and 
stajidards. 

As  discussed  above,  commingling  of 
disfiaratc  waste  streams  may,  in  many 
cases,  allow  achievement  of  discharge 
limits  without  any  real  reduction  in  the 
quantity  of  discharges  of  certain 
pollutants.  In  fact,  EPA  has  data  that 
show  that  CWT  facilities  which 
commingle  subcategory  waste  do  not 
achieve  the  reductions  in  pollutant 
discharges  that  separate  treatment 
yields.  One  facility  at  which  EPA 
.sampled  mixes  oily  wastewater  after 
chemical  emulsion  breaking  with  metal- 
bearing  wastewater.  EPA  measured  the 
oily  wastewater  after  emulsion  breaking 
and  before  mixing  with  the  other 
suljcategory  wastes  and  found 
measurable  levels  of  regulated  organic 
compounds.  Samples  of  the  mixed 
wastewater  showed  non-detectable 
levels  of  the  organic  compounds.  The 
treatment  for  mixed  wastewater 
included  no  treatment  for  organics 
removal.  Thus,  this  facility  clearly 
provides  no  reduction  in  organic 
pollutant  discharges  other  than  that 
provided  by  chemical  emulsion 
breaking  of  the  surface  oil.  Separate 
treatinent  of  oily  wastes  would, 
lu)vvever,  remove  significant  quantities 
(»f  organic  pollutants.  EPA  has 
preliminarily  concluded  that  tlie 
reduced  removals  that  may  bo 
iussociated  with  the  mixing  of  vva.ste 
strciams  is  inconsistent  with  the 
ro(iiiirements  of  the  Act.  EPA. 
consj'quently,  as  previously  discussed, 
is  requiring  that  the  CWT  demonstrate 
to  the  POTW  or  permitting  authority 
that  it  is  achieving  removal  of  regulated 
pollutants  that  are  equivalent  to  that 
which  would  be  obtained  if  the  wastes 
are  treated  separately. 

E^'A's  proposal  today  does  not  require 
sopiirate  treatment  of  CWT  and  non- 
CWT  wastewater.  Rather,  EPA  requires 
monitoring  or  other  data  establishing 
that  the  required  effluent  levels  are  met. 
Th(i  Agency  has  concluded,  however, 
that  separate  treatment  is  economically 
achievable  and  the  Agency  has 
coni:luded  that  mixing  waste  will  not 
achieve  the  pollutant  reduction 
nssi^ciated  with  best  available 
technology.  Consequently,  as  explained 
above,  EPA  is  proposing  to  require 
nionitcjring  for  compliance  at  a  point 
immediately  following  treatment  of  the 
CWT  waste  stream.  In  the  case  of 
facilities  that  mix  CWT  wastes  with 
other  wastes  (or  mix  different 
subcategories  of  CWT  waste  streams)  for 
troalment.  EPA  has  proposed  to  require 
a  facility  to  demonstrate  that  treatment 
processes  employed  result  in  reduction 
in  thi;  quantity  of  pollutants  discharged 


that  is  equivalent  to  that  achieved  by 
separate  treatment. 

The  Agency  has  c<mcluded  it  has  the 
aulhority  to  adopt  such  a  requirement. 
Under  the  Clean  Water  Act,  effluent 
limitations  must  ensure  the 
achievement  of  the  discharge  levels 
associated  with  BPT/BCT/BAT 
technology.  The  data  collected  by  the 
Agency  establishes  that  today's 
proposed  BPT/BCT/BAT  limitations  and 
standards  are  available  at  a  cost  not 
incommensurate  with  the  expected 
effluent  reduction  and  no  more  stringent 
limitations  are  economically  achievable. 
Without  a  requirement  to  demonstrate 
compliance  with  the  limitations  and 
standards.  EI'A  cannot  ensure  that  the 
limitations  and  standards  will  be  met. 

3.  Estimation  of  Industry  Size 

From  the  information  obtained  from 
the  1991  Waste  Treatment  Industry 
Questionnaire.  EPA  estimates  that  there 
are  85  facilities  in  the  Centralized  Waste 
Treatment  Industry.  Permit  writers  and 
industry  representatives  believe  this  is 
an  underestimation  of  the  present 
industry  size.  EPA's  estimation  of  The 
industry  size  is  based  on  data  provided 
from  questionnaire  mailed  to  facilities 
that  EPA  identified  using  information 
available  to  it  in  1989.  As  stated  earlier, 
facilities  names  were  gathered  from 
various  sources,  because  no  SIC  code 
exists  for  the  industry.  Therefore,  there 
may  have  been  CWT  facilities  not 
included  on  the  questionnaire  mailing 
list.  EPA  solicits  information  on  the 
number,  name,  and  location  of  facilities 
within  the  industry. 

4.  Exclu.sion  of  Pipeline  Centralized 
Waste  Treatment  Facilities  From  Scope 
of  Rule 

The  Agency  proposes  to  exclude  from 
this  regulation  facilities  which  receive 
all  waste  from  off-site  by  pipeline  from 
the  source  of  waste  generation.^*  Based 
on  the  information  gathered  in  the  1991 
Waste  Treatment  Industry 
Questionnaire,  such  facilities  are 
fundamentally  different  from  those  that 
are  the  subject  of  today's  proposal. 
These  pipeline  facilities  receive  steady 
flows  of  relatively  consistent  pollutant 
profiles  from  facilities  that  in  most  cases 
are  subject  to  categorical  regulations.  By 
contrast,  centralized  waste  treatment 
facilities  receive  concentrated  wastes 
with  highly  variable  pollutant  content. 
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*■  However,  a  facility  which  reccive.s  wastes  by 
pipeline  from  a  farilily  which  receives  off-site 
wastes  by  truck,  barge,  etc.  but  does  not  treat  the 
wastes  is  still  a  CWT  facility.  The  interposition  of 
an  intermediate  collection  agent  between  generators 
of  CWT  waste  and  a  CWT  treatment  facility  does 
not  convert  the  treatment  facility  into  a  non.C\\T 
facility 


such  as  sludges,  tank  bottoms,  off-spec 
products,  and  process  residuals.  Permit 
WTiters  should  use  the  building  bloct 
approach  in  conjunction  with  the 
appropriate  guidelines  for  the  facilities 
discharging  to  the  pipeline  facility  to 
derive  the  appropriate  BPJ  effluent 
limitations  for  these  facilities.  The 
Agency  solicits  comment  on  excluding 
such  facilities  from  this  scope  of  this 
rule  as  well  as  comment  on  this    . 
approach  to  permitting  pipeline 
facilities. 

5.  De  minimis  Level  for  Scope  of 
Regulation 

According  to  comments  received  from 
the  Mav  1994  Effluent  Guidelines  Plan 
(59  FR  25859).  the  EPA  should  consider 
establishing  a  de  minimis  level  for  the 
scope  of  the  regulations  due  to  possible 
management  practices  at  manufacturing 
facilities.  Manufacturers  may  receive 
small  quantities  of  waste  from  off-site  to 
treat  in  a  wastewater  treatment  system 
due  to  a  site's  ability  to  handle  the 
waste  properly  in  comparison  to  the  site 
at  which  the  waste  is  generated. 
Information  collected  from  the  1991 
Waste  Treatment  Industry 
Questiormaire  was  not  designed  to 
collect  this  information  due  to  the 
method  of  creating  the  mailing  list.  EPA 
solicits  additional  data  to  determine  if  a 
de  minimis  level  should  be  established 
and  information  on  the  appropriate 
levd. 

6.  Characterization  of  Waste  Received 
by  Oils  Subcategory  Facilities 

In  the  EPA  sampling  program  for  the 
Oils  Subcategor}'.  the  EPA  focused  on 
facilities  which  treat  concentrated, 
stable  oil-water  emulsions  which  are 
difficult  to  treat,  because  the  majority  of 
facilities  identified  in  1989  with  on-site 
treatment  accepted  this  type  of  waste. 
EPA  requests  information  on  the  type  of 
oil\  waste  (stable,  unstable,  etc.) 
accepted  for  treatment  by  facilities  in 
the  Oils  Subcategory  as  well  as  the 
constituents  found  in  the  waste. 

7.  Methodology  for  Estimating  Current 
Performance 

Many  facilities  in  the  Centralized 
Waste  Treatment  Industry-  commingle 
waste  receipts  from  off-site  with  other 
on-site  generated  wastewater,  such  as 
non-contaminated  stormwater  and  other 
industrial  wastewater,  prior  to 
discharging.  This  mixing  of  waste  may 
occur  prior  to  or  after  treatment  of  the 
waste  receipts.  Because  the 
commingling  occurs  prior  to  the 
discharge  point,  monitoring  data 
collected  by  facilities  at  the  discharge 
point  cannot  be  used  to  estimate  the 
current  treatment  performance  of  ccnaiji 
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centralized  waste  treatment  operations. 
Under  the  approach  EPA  is  proposing, 
in  the  case  of  the  introduction  of 
stormwater  after  treatment  but  before 
discharge,  the  allowable  discharges  from 
such  a  facility  would  be  based  on  the 
guideline  limitations  and  standards 
before  the  introduction  of  the 
stormwater.  In  the  case  of  the 
stormwater  or  other  wastes  introduced 
before  treatment,  as  discussed 
previously,  the  EPA  used  several 
methods  to  estimate  current  industry 
performance.  EPA  solicits  comment  on 
the  methodologies  used  to  estimate 
current  discharge  performance.  EPA 
also  requests  discharge  monitoring  data 
from  facilities  prior  to  commingling  the 
Centralized  Waste  Treatment 
wastewater  with  other  sources  of 
wastewater.  These  data  will  be  used  to 
assess  current  discharge  performance 
and  to  statistically  analyze  the 
autocorrelation  of  concentrations 
measured  on  consecutive  days  (See 
Section  V.G.  for  an  explanation  of 
autocorrelation).  Before  submitting 
discharge  monitoring  data,  please 
contact  Debra  DiCianna  at  (202)  260- 
7141  to  ensure  that  the  data  provided 
include  information  to  support  its  use 
for  calculating  current  performance  and 
possible  limitations. 

8.  Implementation  of  Regulation  for 
Multiple  Subcategory  Facilities 

Forty  percent  of  the  facilities  in  the 
Centralized  Waste  Treatment  Industry 
receive  flows  that  fall  within  two  or 
more  of  the  proposed  sulxrategories  for 
this  industry.  Since  waste  receipts  in 
this  industry  are  concentrated  and 
difficult  to  treat,  the  Agency  believes 
that  the  defined  levels  of  effluent 
reductions  will  not  be  met  if  waste 
receipts  from  different  categories  are 
treated  in  a  single  treatment  system. 
EPA  has  concluded  that  separate 
pretreatment  steps  are  necessary  in 
order  to  treat  the  waste  receipts 
adequately  for  its  constituents  prior  to 
commingling  the  wastes.  For  example,  if 
oily  wastes  and  metal-bearing  wastes  are 
mixed,  selective  metals  precipitation 
will  not  remove  certain  constituents  (i.e. 
n-decane,  oil  and  grease)  which  would 
be  removed  if  the  oily  waste  is 
pretreated  before  precipitation.  As 
discussed  above,  the  approach  which 
EPA  has  proposed  would  require 
monitoring  to  demonstrate  compUance 
after  oily  waste  treatment  and  after 
metal-bearing  treatment.  The  EPA 
solicits  comment  on  other  approaches 
for  implementing  the  proposal  in  order 
to  address  the  problem  of  discharges 
from  treatment  of  mixed  subcategory 
wastes.  EPA  also  requests  data  on  the 
performance  of  treatment  systems  which 


are  designed  to  treat  waste  that  may  be 
characterized  in  more  than  one 
subcategory. 

9.  Applicability  of  Guideline  to  POTWs 
Treating  CWT  Wastes 

EPA  is  soliciting  comment  today  also 
on  how  to  treat  wastes  received  for 
treatment  at  a  POTW  by  tanker  truck, 
trailer/roll-off  bins  or  barges  or  other 
forms  of  shipment.  EPA  is  aware  that 
there  are  several  POTWs  receiving 
wastes  for  treatment  that  are  not 
discharged  to  the  POTW  through  sewers 
or  pipes.  EPA  welcomes  additional 
information  and  data  on  the  subject. 

The  CWA  provides  that  pretreatment 
standards  apply  to  all  discharges  which 
pass  through  or  interfere  with  POTW 
operations  and  all  POTWs  must  comply 
with  effluent  limitations  based  on 
secondary  treatment  requirements  and 
any  more  stringent  limitations, 
including  those  necessary  to  meet  water 
quality  standards,  treatment  standards, 
or  schedules  of  compliance  established 
pursuant  to  any  other  Federal  law  or 
regulation.  CWA  Sections  301(a)(1)  and 
307(b).  Under  RCRA,  under  certain 
conditions,  a  POTW  may  accept 
hazardous  waste  for  treatment.  A  POTW 
is  deemed  to  have  a  permit  for  treatment 
of  hazardous  waste  if,  among  other 
things,  the  POTW  complies  with  the 
conditions  of  its  NPDES  permit  and 
certain  RCRA  regulatory  requirements 
(e.g.,  use  of  the  RCRA  manifest  system, 
maintaining  certain  records).  In 
addition,  the  waste  must  meet  "all 
Federal  State,  and  local  pretreatment 
requirements  which  would  be 
applicable  to  the  waste  if  it  were  being 
discharged  into  the  POTW  through  a 
sewer,  pipe  or  similar  conveyance."  40 
CFR  270.61(c)(4).  Under  this  provision, 
therefore,  EPA  has  concluded  that  a 
POTW  cannot  accept  wastes  for 
treatment  via  any  form  of  shipment 
which  are  RCRA  hazardous  wastes 
unless  these  wastes  comply  with 
pretreatment  requirements  in  today's 
guideline.  Moreover,  it  is  EPA's  view 
that  whether  the  CWT  wastes  are 
hazardous  or  non-hazardous,  the 
pretreatment  standard  would  apply  to 
the  CWT  wastes.  As  proposed  today,  the 
pretreatment  standards  apply  to  the 
introduction  of  a  pollutant  to  a  POTW 
irrespective  of  the  mechanism  for 
introducing  that  pollutant  to  the  POTW. 

EPA  is  soliciting  comment  on  how 
widespread  is  the  practice  of  POTW 
treatment  of  wastes  received  from  off- 
site  via  any  form  of  shipment  as  well  as 
its  tentative  conclusion  that  today's 
proposal  would  apply  to  such  wastes. 


10.  Treatment  of  Incidental  Organic 
Pollutants  Detected  in  the  Metals 
Subcategory 

During  the  EPA  sampling  program, 
EPA  collected  analytical  data  on  the 
presence  of  organic  pollutants  in  the 
Metals  Subcategory.  Various  organic 
pollutants  were  detected  at  low 
concentrations  in  the  untreated  CWT 
wastewater.  EPA  sampled  treatment 
technologies  to  control  the  discharge  of 
organic  pollutants.  In  most 
circumstances,  the  organic  pollutants 
detected  at  low  concentrations  in  the 
treatment  facility  influent  were  found  at 
non-detectable  levels  prior  to  any 
treatment  for  the  organic  pollutants. 
Because  the  initial  concentrations  of 
organic  pollutants  were  very  low,  the 
addition  of  treatment  chemicals  and 
other  sources  of  CWT  wastewater 
caused  the  concentrations  to  become 
lower  and  thereby  non-detectable.  As 
previously  discussed,  EPA  sampled 
carbon  adsorption  units  to  use  as  add- 
on technologies  for  the  removal  of 
organic  compounds,  but  treatment 
performance  for  carbon  adsorption  units 
was  found  to  be  uniformly  poor 
throughout  the  industry.  EPA  solicits 
comment  on  the  necessity  of  control  on 
low  level  organic  pollutants  for  the 
Metals  subcategory  and  technologies 
appropriate  for  the  control  of  low  level 
organics  as  well  as  analytical  data  to 
characterize  the  performance  of  such 
treatment  technologies. 

11.  Additional  Technologies  for  the 
Control  of  Concentrated  Cyanide- 
Bearing  Wastes 

The  BPT  effluent  limitations  and 
standards  for  the  pretreatment  control  of 
cyanide  in  the  Metals  Subcategory  is 
based  on  the  use  of  alkaline  chlorination 
at  specific  operating  conditions  which 
enable  the  destruction  of  concentrated 
cyanide  complexes.  Two  additional 
treatment  technologies  were  sampled  in 
the  process  of  developing  the  proposed 
regulation.  Performance  by  one 
treatment  technology  was  uniformly 
inadequate  for  the  treatment  of 
concentrated  cyanide  waste.  The 
additional  treatment  technology 
sampled  performed  well  in  the 
treatment  of  concentrated  cyanide 
complexes,  but  is  proprietary 
information.  EPA  solicits  information 
on  additional  treatment  technologies 
applicable  to  the  treatment  of 
concentrated  cyanide  complexes  that 
are  commercially  available. 

12.  ProbabiHty  and  Cost  of  RCRA- 
Permitted  Facilities  Undergoing  Closure 

The  Agency  has  predicted  that  a  few 
companies  may  undergo  bankruptcy  as 
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a  Result  of  the  proposed  rulemaking.  The 
ptpdicted  bankruptcies  may  resuh  in 
osure  of  CWT  facilities  and  the  cost  of 
i|rh  closuro  is  attributable  to  this 
;;jtion.  For  RCRA  permitted  facilities, 
tl  lb  cost  of  such  closure  may  bo 
s  gnificant.  EPA  solicits  comment  on  the 
pnibability  of  closure  of  such  facilities 
impacted  by  the  proposed  regulation 
a  \d  the  costs  associatoil  with  closure  of 
t$o  treatment  operations. 

1  X  Assessing  the  Efferts  of 
Conventional  Pollutants 

W  large  portion  of  the  pollutant 
niductions  for  the  proposed  regulation 
a  €  for  conventional  pollutants, 
e  ipecially  oil  and  grease.  Due  the 
p  rfscnt  methodology  for  the 
eivironmontal  assessment,  the  impacts 
o  conventional  pollutants  are  not  taktm 
iri(o  account  for  the  proposed 
n  gulation.  The  Agency  solicits 
comment  on  possible  approaches  for 
assessing  the  effect  of  conventional 
p  dlutants  and  pollutant  parameters, 
such  as  TOC  and  COD.  on  the  water 
(Halily  of  receiving  streams  and  POTW 
o  jprations  in  terms  of  inhibition  and 
sludge  contamination. 


L  St  of  Subjects  in  40  CFR  Part  437 

Environmental  protection.  Hazardous 
Wfiiste,  Waste  treatment  and  disposal, 
W  iter  pollution  contml. 

I)ated;  December  15.  l«i;)4. 
Ciitol  M.  Browner. 

A  ftjjinistrator. 

for  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  propo.sed  to  be 
aijtended  by  adding  part  437  as  follows: 

PART  437— THE  CENTRALIZED 
WASTE  TREATMENT  INDUSTRY 
POINT  SOURCE  CATEGORY 


eral  ProvLsions 
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Gil 

StL, 
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(iigree  of  effluent  reduction  attainable  by 
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(BPT). 
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I  degree  of  effluent  redtir  tion  attainable  by 
the  application  of  the  best  i»nvenf  ional 
pollutant  f-ontrtil  tprhnolopy  (BCT). 


4.)7.14     Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  opplii  ation  of  best  available 
lechnology  eLonomically  achievable 
(BAT). 

437.15     New  source  perfomiauce  standards 
(NSPS). 

4.17.16     Pretreatment  standards  for  existing 
sources  (PSE.S). 

437.17     Pretreatment  standards  for  new 
sources  (P.SNS). 

Subpart  B — Oils  Treatment  and  Recovery 
Subcategory 

Set:. 

437.20  Applicability;  liestription  of  the  Oils 
Suhralegory. 

437.21  Spe(.ialized  definitions. 

437.22  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  l)t*st  practicable 
control  technology  currently  available 
(BPT). 

437.23  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

437.24  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  available 
technologv  economic;>!ly  arhievabK? 
(BAT). 

437.25  New  sourr*  performance  standards 
(NSP.S). 

437.26  Pretreatment  standards  for  existing 
sources  (PSES). 

437.27  Pretreatment  standards  for  new 
sources  (PSNS). 

Subpart  C — Organics  Treatment  or 
Recovery  Subcategory 

Sec. 

437.30  Applicability;  description  of  the 
Organics  Subcategory. 

437.31  Specialized  definitions. 

437.32  Effluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  best  practicable 
control  technology  currently  available 
(BPT). 

437.33  EfTluent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  application  of  the  best  c  onventional 
pollutant  control  technology  (BCT). 

437.34  Effluent  limitations  representing  the 
d(>gree  of  effluent  reduction  attainable  by 
the  application  of  best  available 
technologv  economically  achievable 
(BAT). 

437.35  New  source  performance  standards 
(NSPS). 

437.30     Pretreatment  standards  for  existing 

sounes  (PSES). 
437.37     Pretreatnjent  standards  for  new 

soun;es  (PSNS). 

Authority:  33  D.S.C.  1311.  1314,  1316, 
1317.  and  1361. 

General  Provisions 

§437.1    General  definitions. 

In  addition  to  the  definitions  set  forth 
in  40  CFR  part  401,  the  following 
definitions  apply  to  this  part: 

(a)  Centralized  waste  treatment 
facilitv — Anv  facility  that  treats  any 


hazardous  or  non-hazardous  industrial 
wastes  received  from  off-site  by  tanker 
truck,  frailer/roll-off  bins,  drums,  barg**, 
or  other  forms  of  shipment.  A 
"centralized  waste  treatment  facility" 
includes:  A  facility  that  treats  waste 
received  from  off-site  e.xclusivifly;  and  a 
facility  that  treats  wastes  generated  on- 
site  as  well  as  waste  received  from  off- 
site. 

(b)  Centralized  waste  treatment 
wastewater— \\ateT  that  comes  in 
contact  with  wastes  received  from  off- 
site  for  treatment  or  recovery  or  that 
comes  in  contact  with  the  area  in  which 
the  off-site  wastes  are  received,  stored  or 
collected. 

(c)  Conventional  poUutantfi— The 
pollutants  identified  in  .section  304(.-j)(4) 
of  the  CWA  and  the  regulations 
thereunder  (biochemical  oxygnn 
demand  (BOD^).  total  suspended  soVnla 
(TSS).  oil  and  grease.  pH,  and  feral 
coliform). 

(d)  Facility — A  facility  is  all 
contiguous  property  owned,  operated, 
leased  or  under  the  control  of  the  same 
person.  The  contiguous  property  may  ho 
divided  by  public  or  private  right-of- 
way. 

(e)  Metal-bearing  wastes — W.islc^s  that 
contain  metal  pollutants  from 
manufacturing  or  processing  facil)tic*sor 
other  commercial  operations.  These 
wasto.s  may  include,  but  are  not  limited 
to.  the  following:  process  wastewater, 
process  residuals  such  as  tank  bottoms 
or  stills  and  process  wastewater 
treatment  residuals,  such  as  treafmenf 
sludges. 

(f)  \'ew  source — "New  source"  is 
defined  at  40  CFR  122.2  and  122.20. 

(g)  Son-conventional  pollutants- 
Pollutants  that  are  neither  convention,?! 
pollutants  nor  priority  pollutants. 

(h)  Off-site— "Off-site"  means  outside 
the  boundaries  of  a  facility. 

(i)  Oily  uas/ps— Wastes  that  contain 
oil  and  grease  from  manufacturing  or 
processing  facilities  or  other  commerrnsl 
operations.  These  wastes  may  include, 
but  are  not  limited  to.  the  following: 
spent  lubricants,  cleaning  fiuids, 
process  wastewater,  process  residuals 
such  as  tank  bottoms  or  stills  and 
process  wastewnter  treatment  residuals, 
such  as  treatment  sludges. 

(j)  On-site — "On-site"  means  within 
the  boundaries  of  a  facility. 

(k)  Organic  wastes — Wastes  that 
contain  organic  pollutants  from 
manufacturing  or  processing  fat  ih'ties  or 
other  commercial  operations.  These 
wastes  may  include,  but  are  not  limileil 
to.  process  wastewater,  procrss 
residuals  such  as  tank  bottoms  or  stills 
and  process  wastewater  treatment 
residuals,  such  as  treatment  sludgt^. 
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(1)  Pipeline — "Pipeline"  means  an 
open  or  closed  conduit  used  for  the 
conveyance  of  material.  A  pipeline 
includes  a  channel,  pipe,  tube,  trench  or 
ditch. 

(m)  POTH'— Publicly-owned 
treatment  works  as  defined  at  40  CFR 
403.3  (o). 

(n)  Priority  pollutants — The  pollutants 
designated  by  EPA  as  priority  in  40  CFR 
part  423.  appendix  A. 

(o)  Process  wastewater — "Process 
wastewater"  is  defined  at  40  CFR  122.2. 

§437.2    Applicability. 

(a)  Notwithstanding  anything  to  the 
contrary  in  subchapter  N  of  this  chapter, 
the  provisions  of  this  part  are  applicable 
to  that  portion  of  wastewater  discharges 
from  a  centralized  waste  treatment 
facility  that  result  from  the  treatment  or 
recovery  of  metals,  oil,  and  organics 
from  metal-bearing  wastes,  oily  wastes 
and  organic-bearing  wastes  received 
from  off-site.  The  provisions  of  this  Part 
are  also  applicable  to  that  portion  of 
wastewater  discharge  from  a  CWT 
facility  contact  water.  The  provisions  of 
this  part  do  not  apply  to  that  portion  of 
wastewater  discharges  from  a  CWT 
facility  that  results  from  the  treatment  of 
wastes  that  are  generated  on-site  which 
are  subject  to  other  applicable 
provisions  of  Subchapter  N  of  this 
chapter. 

(b)  The  provisions  of  this  part  do  not 
apply  to  wastewater  discharges  at  a 
centralized  waste  treatment  facility  that 
result  from  the  following  treatment 
operations:  thermal  destruction, 
incineration,  stabilization, 
solidification,  the  blending  of  fuel  and 
recycling  of  solvents  from  hazardous 
and  non-hazardous  industrial  wastes 
received  from  off-site. 

(c)  The  provisions  of  this  part  do  not 
apply  to  discharges  from  a  centralized 
waste  treatment  facility  that  result  from 
the  treatment  or  recovery  of  wastes 
received  by  pipeline  from  a  facility  that 
generates  the  waste. 

§437.3    Monitoring  requirements. 

The  following  monitoring 
requirements  apply  to  this  part: 

(a)  The  "monthly  average"  regulatory 
values  shall  be  the  basis  for  the  monthly 
average  effluent  limitations  in  direct 
discharge  permits  and  pretreatment 
standards.  Compliance  with  the 
monthly  average  discharge  limit  is 
required  regardless  of  the  number  of 
samples  analyzed  and  averaged. 

(b)  Any  centralized  waste  treatment 
facility  that  discharges  wastewater  that 
results  from  the  treatment  of  metal- 
bearing  waste,  oily  waste,  or  organic- 
bearing  waste  must  monitor  as  follows: 


(1)  A  centralized  waste  treatment 
facility  must  monitor  to  demonstrate 
compliance  with  applicable  Subcategory 
A.  B.  or  C  limitations  or  standards. 

(2)  When  a  Centralized  Waste 
Treatment  facility:  is  subject  to  effluent 
limitations,  new  source  performance 
standards  or  pretreatment  standards  in 
more  than  one  Subpart  of  this  Part  (or 
any  other  Part  of  Subchapter  N  of  this 
chapter),  and  (after  treatment)  mixes 
waste  whose  wastewater  treatment 
discharges  are  subject  to  more  than  one 
Subpart  of  this  Part  (or  any  other  Part 
of  Subchapter  N  of  this  chapter),  the 
ovmer  or  operator  of  the  Centralized 
Waste  Treatment  facility  must  monitor 
for  compliance  with  the  limitations  for 
each  Subpart  of  this  Part  after  treatment 
and  before  mixing  of  the  waste  for 
discharge  with  any  other  Subpart 
wastes,  process  wastewater  subject  to 
another  effluent  limitation  or  standard 
in  Subchapter  N  of  this  chapter,  or 
stormwater.  A  Centralized  Waste 
Treatment  facility  is  not  required  to 
monitor  for  compliance  after  treatment 
and  before  mixing  of  Subpart  wastes 
that  are  mixed  with  other  wastes  for 
treatment  and  discharge  if  the  following 
condition  is  met.  The  owner  or  operator 
of  the  Centralized  Waste  Treatment 
facility  must  demonstrate  to  the  POTW 
or  permitting  authority  that  the 
Centralized  Waste  Treatment  facility 
treating  and  discharging  effluent  from 
the  mixture  of  wastes  is  capable  of 
achieving  the  effluent  lim.itation  or 
standard  for  each  Subpart. 

(3)  When  a  Centralized  Waste 
Treatment  facility:  is  subject  to  effluent 
limitations,  new  source  performance 
standards  or  pretreatment  standards  in 
more  than  one  Subpart  of  this  Part  (or 
any  other  Part  of  Subchapter  N  of  this 
chapter),  and  (prior  to  treatment)  mixes 
waste  whose  wastewater  treatment 
discharges  are  subject  to  more  than  one 
Subpart  of  this  Part  (or  any  other  Part 
of  Subchapter  N).  the  owner  or  operator 
of  the  Centralized  Waste  Treatment 
facility  must  demonstrate  to  the  POTW 
or  permitting  authority  that  the 
Centralized  Waste  Treatment  facility 
treating  and  discharging  effluent  from 
the  mixture  of  wastes  is  capable  of 
achieving  the  effluent  limitation  or 
standard  for  each  Subpart. 

(4)  A  centralized  waste  treatment 
facility  must  monitor  for  cyanide  after 
cyanide  treatment  and  before  dilution 
with  other  waste  streams.  Periodic 
analysis  for  cyanide  is  not  required  for 
a  centralized  waste  treatment  facility  in 
the  metal-bearing  waste  subcategory 
when  the  following  condition  is  met: 
The  owner  or  operator  of  the  facility 
certifies  in  writing  to  the  POTW  or 
permit  issuing  authority  that  the 


centralized  waste  treatment  system  is 
not  treating  wastes  that  contain  more 
than  68  mg/1  of  Total  Cyanide. 

Subpart  A— Metals  Treatment  and 
Recovery  Subcategory 

§437.10    Applicability;  description  of  ttie 
Metals  Subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  that  portion  of  wastewater 
discharges  from  a  centralized  waste 
treatment  facihty  that  result  from  the 
treatment  of.  or  recovery  of  metals  from, 
metal-bearing  waste  received  from  off- 
site  and  CWT  facility  contact  water. 

§  437. 1 1    Specialized  definitions. 

The  general  definitions,  abbreviations, 
and  methods  of  analysis  set  forth  in  40 
CFR  part  401  and  §  437.01  shall  apply 
to  this  subpart. 

§437.12    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  t>est  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  effluent  limitations  listed  in 
the  following  table  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT).  These  limitations  apply  to  the 
pretreatment  of  metal-bearing  waste 
which  contain  cyanide  and  the  metals 
treatment  effluent. 

In-Facility  BPT  Limitations  for  Cy- 
anide Pretreatment.— Metals 
Subcategory  (mg/l) 


Pollutant  or  pollutant 
parameter 

Maximum 
for  any 
one  day 

Monthly 
average 

Total  Cvanlde 

350 

130 

BPT  Effluent  Limitations— Metals 
Subcategory  (mg/l) 


Pollutant  or  pollutant 
parameter 


Conventional  Pollut- 
ants: 

Oil  and  Grease 

TSS  

Priority  and  Non-Con- 
ventional Pollut- 
ants: 

Aluminum  

Antimony  

Arsenic  

Barium  

Cadmium 

Chromium 


Maxi- 
mum for 
any  one 
day 


45 
55 


0.72 

0.14 

0.076 

0.14 

0.73 

0.77 


Monthly 
average 


11 
18 


0.16 

0.031 

0.017 

0.032 

0.16 

0.17 


^PT  Effluent  Limitations— Metals 
Subcategory  (nig/l)— Continued 


(foNutant  or  poButant 
parameter 


Cobalt 

Copper 

Hexavalent  Chro- 
mium   

kon  „. 

Lead  „.. 

Magnesium 

Manganese  

Mercury  „ 

filickel „.. 

p-jzzzz: 

Titanium 

Total  Cyanide 


4»nc 


Max^ 
munfor 
any  one 

day 


0.73 
1.0 

0.14 

2.4 

0.37 

9.9 

0.18 

0.013 

5.4 

0.028 

0.20 

0.021 

4.4 

1.2 


Monthly 
average 


0.16 
0.23 

0.077 

0.54 

0.082 

2.2 

0.039 

0.0030 

1.2 

0.0063 

0.044 

0.0047 

1.2 

0.27 


§437.13  Etfhjefrt  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

[Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of: the  best  conventional  pollutant 
cqntrol  technology  (BCT).  The 
limitations  for  TSS  and  Oil  and  Grease 
shiall  be  the  same  as  those  specifled  in 
§  437.12  for  the  best  practicable  control 
technology  currently  available  (BPT). 

§437.14    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attatnatrfe 
by  the  application  of  Iwst  available 
technology  economically  achievable  (BAT). 
Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  technology 
economically  achievable  (BAT).  The 
limitations  shall  be  the  same  as  those 
specified  in  §  437.12  for  the  best 
practicable  control  technology  currently 
available  (BPT)  for  the  priority  and  non- 
conventional  pollutants  listed. 

§  437. 15    New  source  performance 
standards  (NSP8). 

ly  new  source  subject  fo  this 
su?)part  must  achieve  new  source 


performance  standards  (NSPS).  These 
limitations  apply  to  the  metals 
treatment  effluent.  The  hmitations  shall 
be  the  same  as  those  specified  in 
§  437.12  for  the  best  practicable  control 
technology  currently  available  (BPT). 

§  437. 1 6    Pretreatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13.  any  existing  source  subject 
to  this  subpart  that  introduces 
pollutants  into  a  publicly-owned 
treatment  works  (or  any  source  that 
introduces  hazardous  or  non-hazardous 
waste  into  a  POTW  from  off-site  by 
tanker  truck,  trailer/roll-off  bins,  drums, 
barge  or  other  form  of  shipment)  must: 
Comply  with  40  CFR  part  403;  and 
achieve  the  following  pretreatment 
standards  for  existing  sources  (PSES). 


In-Facility    Pretreatment 
ARDS  for 

Pretreatment.— Metals 

CATEGORY  (mg/l) 


Stand- 
Cyanide 
Sub- 


Pollutant  or  pollutant 
parameter 

Maxi- 
mum for 
any  one 

day 

Monthly 
average 

Total  Cyanide 

350 

130 

Pretreatment  Standards.— Metals 
Subcategory  (mg/i) 


Pollutant  Of  pollutant 
parameter 

Maxi- 
mum for 
anyorte 
day 

Monthly 
average 

Aluminum _.. 

Antimony  

a72 

0.14 

0.076 

0.73 

0.77 

0.73 

1.0 

0.14 

2.4 

0.37 

9.9 

0.-,8 

0.013 

5.4 

0.028 

0.20 

0.021 

4.4 

1.2 

0.16 
0  031 

Arsenic 

0017 

Cadmium 

0  16 

Chromium  

0  17 

Cobalt 

0  16 

Copper  

Hexavalent  Chro- 
mium   

Iron „ 

Lead 

Magnesium  

Manganese  „.. 

Mercury  

Nickel  

Silver 

Tin 

Titanium  

Total  Cyanide 

Zinc  

0.23 
0.077 

o:&4 

0.082 

22 

0.039 

0.0030 

1.2 

0.0063 

0.C44 

0.0047 

1.2 

057 

§  437. 1 7    Pretreatment  standards  for  new 
sources  (PSNS). 

Except  as  provided  in  40  CFR  403.7, 
any  new  source  subject  to  this  subpart 
that  introduces  pollutants  into  a 
publicly-owned  treatment  works  (or  any 
new  source  that  introduces  hazardous  or 
non-hazardous  waste  into  a  POTW  frnni 
off-site  by  tanker  truck,  trailer/roil-on' 
bins,  drums,  barge  or  other  form  of 
shipment)  must:  Comply  with  40  CFR 
part  403:  and  achieve  the  pretreatment 
.standa.'-ds  for  new  sources  (PSNS).  The 
limitations  shall  be  the  same  as  those 
specified  in  §  437.16  for  the 
pretreatment  standards  for  existing 
sources  (PSES). 

Subpart  B— Oils  Treatment  and 
Recovery  Subcategory 

§  437.20    AppUcability;  description  of  Itie 
Oils  Subcategory. 

The  provisions  of  this  subpart  are 
applicable  to  that  portion  of  wastewater 
discharges  from  a  centralized  waste 
treatment  facility  that  result  from  the 
treatment  of,  or  recovery  of  oils  from, 
oily  waste  received  from  off-site  3i>d 
CWT  facility  contact  water. 

§437.21    Specialized  definitions 

The  general  definitions,  abbreviations. 
and  methods  of  analysis  set  forth  in  40 
CFR  part  401  and  §437.01  shall  apply 

to  this  subpart. 

§  437.22    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainatjie 
by  the  application  of  the  best  practicable 
control  technology  cunrentty  avaiiabie 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BIT). 


BPT  Effluent  Limitations.— Oils  Subcategory  (mg/i) 


Pollutant  or  pollutant  parameter 


Conventional  Pollutants: 
Oil  and  Grease 


Option  2 


Maximum  for 
any  or^  day 


30.000 


Monthly  aver- 
age 


5.900 


Option  3 


Maximum  for 
any  one  day 


240 


Monthly  aver- 
age 


64 


5504 
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BPT  Effluent  Limitations.— Oils  Subcategory  (mg/l)— Continued 
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5505 


Option  2 

Option  3 

Pollutant  or  pollutant  parameter 

Maximum  for 
any  one  day 

Monthly  aver- 
age 

Maximum  for 
any  one  day 

Monthly  aver- 
age 

TSS                                       

24 

1.6 

41 
5.2 
2.3 
0.10 
9.0 
3.7 
1.5 
2.2 
2.0 
1.1 
75 
5.0 
5.4 
3.9 
1.6 

120 
0.18 
0.18 
0.18 
0.18 
0.18 
0.18 
0.18 
0.18 
0.86 
0.23 
0.82 
17 

280 
22 

8.2 

1.0 

22 
4.4 
0.57 
0.026 
6.8 
2.0 
0.37 
0.54 
0.50 
0.86 

19 
1.2 
1.3 
2.0 
1.2 

29 
0.096 
0.096 
0.096 
0.096 
0.096 
0.096 
0.096 
0.096 
0.65 
0.14 
0.20 

13 
150 
5.6 

4.0 

0.18 

130 
0.96 
0.085 
0.0027 
1.8 
13 

0.0046 
0.010 
0.016 
0.085 
0.40 
0.076 
0.043 
2.2 
0.074 
2.2 
0.19 
0.19 
0.19 
0.19 
0.19 
0.19 
0.19 
0.19 
0.045 
0.032 
0.12 
1.8 

160 
0.54 

1.4 

Priority  and  Non-Conventional  Pollutants: 

1  1  1 -Trichloroettiane 

0.12 

2-ProoarKine                    

44 

4-Chloro-3-Mettivl  Phenol  

0.54 

0.038 

Barium      

0.0012 

Benzene  

1.4 

Butarxxie      

4.3 

Cadmium    

0.0020 

Chromium 

0.0045 

Coooef                   

0.0073 

Ethvtbenzenfi    

0.066 

Iron           

0.18 

Lead  

0.034 

Manoaness  

0.019 

Methvlene  Chloride             

0.91 

m-Xvlene                 

0.058 

Nickel         

0.99 

n-Decane 

0.067 

n-Docosane 

0.067 

0.067 

n-Eicosar)e  

0.067 

n-Hexacosane        

0.067 

rvHexadecane 

0.067 

n-Octadecane                   .        

0.067 

n-Tetradecane    

0.067 

0.035 

Tetrachloroethene     

0.016 

Tin          

0.056 

Toluene                                 

1.4 

57 

2jnc              

0.24 

§  437.23  Effluent  limitations  representing 
ttte  degree  of  effluent  reduction  attainable 
by  tti«  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  conventional 
pollutant  control  technology  (BCT).  The 
limitations  for  TSS  and  Oil  and  Grease 
shall  be  the  same  as  those  specified  in 
§  437.22  for  the  best  practicable  control 
technology  currently  available  (BPT). 


§  437.24    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(BAT).  The  limitations  shall  be  the  same 
as  those  specified  in  §  437.22  for  the 
best  practicable  control  technology 
currently  available  (BPT)  for  the  priority 
and  non-conventional  pollutants  listed. 

§  437.25    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 


source  performance  standards  (NSPS). 
These  limitations  apply  to  the  oils 
treatment  effluent.  The  limitations  shall 
be  the  same  as  those  specified  in 
§  437.22  for  the  best  practicable  control 
technology  currently  available  (BPT). 

§  437.26    Pretreatment  standards  for 
existing  sources  (PSES). 

Except  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces 
pollutants  into  a  publicly-owned 
treatment  works  (or  any  source  that 
introduces  hazardous  or  non-hazardous 
waste  into  a  POT\V  from  off-site  by 
tanker  truck,  trailer/roll-off  bins,  drums, 
barge  or  other  form  of  shipment)  must: 
comply  with  40  CFR  part  403;  and 
achieve  the  following  pretreatment 
standards  for  existing  sources  (PSES). 


PRETREATMENT  STANDARDS.— OiLS  SUBCATEGORY  (mg/l) 


Pollutant  or  pollutant  parameter 


1  1,1-Trichloroethane 

2«Propanone 

4<;hloro-3-Methyl  Phenol 

Aluminum 

Barium 


Benzene 

Butanone 

Cadmium 

Chromium 

Copper 

Ethylbenzene 

Iron  

Lead 

Manganese .;.„. 

Methylene  Chloride  

m-Xylene  

Nicicel 

n-Decane 

n-Oocosane 

n-Dodecane 

rvEicosane 

n-Hexacosane  

n-Hexadecane 

n-Octadecane 

n-Tetradecane  

o&p-Xylene 

Tetrachloroethene  

Tin 

Toluene 

Tripropyieneglycoi  Methyl  Ether 
Zirx: 


Option  2 


Maxi- 
mum for 
any  one 

day 


1.6 

41 
5.2 
2.3 
0.10 
9.0 
3.7 
1.5 
2.2 
20 
1.1 

75 
5.0 
5.4 
3.9 
1.6 

NA 
0.18 
0.18 
0.18 
0.18 
0.18 
0.18 
0.18 
0.18 
0.86 
0.23 
0.82 

17 

NA 

NA 


Monthly 
average 


1.0 

22 
4.4 
0.57 
0.026 
6.8 
2.0 
0.37 
0.54 
0.50 
0.86 

19 
1.2 
1.3 
2.0 
1.2 

NA 
0.096 
0.096 
0.096 
0.096 
0.096 
0.096 
0.096 
0.096 
0.65 
0.14 
0.20 

13 

NA 

NA 


Option  3 


Maximum 
for  any 
one  day 


0.18 
130 

0.96 

0.085 

0.0027 

1.8 
13 

0.0046 

0.010 

0.016 

0.085 

0.40 

0.076 

0.043 

2.2 

0.074 

2.2 

0.19 

0.19 

0.19 

0.19 

0.19 

0.19 

0.19 

0.19 

0.045 

0.032 

0.12 

1.8 
160 

0.54 


NA=  1^  pretreatment  standards  are  developed:  pollutant  was  determined  not  to  "pass-through. 


Monthly 
average 


0.12 

44 
0.54 
0.038 
0.0012 
1.4 
4.3 

0.0020 
0.0045 
0.0073 
0.066 
0.18 
0.034 
0.019 
0.91 
0.058 
0.99 
0.067 
0.067 
0.067 
0.067 
0.067 
13.067 
0.067 
0.067 
0.035 
0.016 
0.056 
1.4 

57 
0.24 


§  437.27    Pretreatment  standards  for  new 
sources  (PSNS). 

[Except  as  provided  in  40  CFR  403.7, 
any  new  source  subject  to  this  subpart 
that  introduces  pollutants  into  a 
publicly-owned  treatment  works  (or  any 
new  source  that  introduces  hazardous  or 
non-hazardous  waste  into  a  POTW  from 
off-site  by  tanker  truck,  trailer/roll-off 
bins,  drums,  barge  or  other  form  of 
shipment)  must:  Comply  with  40  CFR 
part  403;  and  achieve  pretreatment 
standards  for  new  sources  (PSNS).  The 
limitations  shall  be  the  same  as  those 
specified  in  §  437.26  of  this  subpart  for 
the  pretreatment  standards  for  existing 
sources  (PSES). 

Subpart  0— Organ  ics  Treatment  or 
Recovery  Subcategory 

§  437.30    AppiicabHity;  description  of  the 
Organics  Subcategory. 

rrhe  provisions  of  this  subpart  are 
applicable  to  that  portion  of  wastewater 
discharges  from  a  centralized  waste 
treatment  fecility  that  result  from  the 
treatment  of,  or  recovery  of  organics 
from,  organic-bearing  waste  received 


fi-om  off-site  and  CVVT  facility  contact 
water. 

§  437.31    Specialized  definitions. 

The  general  definitions,  abbreviations, 
and  methods  of  analysis  set  forth  in  40 
CFR  part  401  and  §437.01  shall  apply 
to  this  subpart. 

§  437.32    Effluent  limitations  representing 
tt>e  degree  of  effluent  reduction  attainable 
by  the  application  of  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  fqllowing  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 


BPT  Effluent  Limitations.— 
Organics  Subcategory  (mg/l) 


Maxi- 

Pollutant or  pollutant 

mum  for 

Monthly 

parameter 

any  one 
day 

average 

Conventional  Pollutants: 

BOD,  

163 

53 

Oil  and  Grease 

13 
216 

49 

TSS  

61 

Priority  and  Non-Con- 

ventional Pollutants: 

1.1.1.2- 

Tetrachloroethane  .. 

0.013 

0.011 

1 ,1  .l-Trichloroethane 

0.021 

0.018 

1 ,1 ,2-Trichloroethane 

0.21 

0.17 

1,1-Dichloroethane  .... 

0.037 

0.027 

1.2,3- 

Trichloropropane  .... 

0.016 

0.014 

1 ,2-Dibromoethane  .... 

0.014 

0.011 

1 .2-Dichloroethane  .... 

0.031 

0.025 

2,3-Dichloroaniline 

0.17 

0.14 

Butanone  

1.1 

0.84 

2-Propanor)e 

1  6 

1  3 

4-Methyl-2-Pentanone 

0.093 

0.074 

Acetophenone 

0.048 

0.022 

Aluminum  

1.3 

0.75 

Antimony  

0.42 

024 

Barium  ^ 

3.8 
0.014 

2.2 

Benzene  

0.011 

JMI 
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BPT  Effluent  Limitatioisis.— 
Organics  Subcategory  (mg/l)— 
Continued 


Pollutant  Of  polManl 
parameter 


Benzoic  Ackj  

Cartwn  Disulfide 

Ctitoroform 

Diettiyl  Ettier 

Hexanoic  Acid  

Lead  

Methylene  Chtoride 

Molybdenum 

rrvXylene  

o-Cresol 

Phenol 

F>yridine  

pA^resol 

Tetrachlofoethene  .. 
Tetrachloromethane 

Toluene  

trans- 1.2- 
dichioroethene  .... 

Trichloroethene  

VWryl  Chloride 

Zinc 


Maxi- 
mum for 
any  one 
day 


0.49 

0.16 

0.56 

0.070 

0.51 

0.16 

1.1 

0.98 

0.014 

0.051 

0.79 

0.71 

0.098 

0.73 

0.013 

0.014 

0.15 
1.2 
0.071 
0.43 


Monthly 
average 


0.24 

0.11 

0.48 

0.056 

0.25 

0.095 

0.97 

0.57 

0.011 

0.025 

0.38 

0.24 

0.040 

0.53 

0.011 

0.011 

0.11 
0.86 
0.052 
0.25 


§437.33  Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  any  existing  point 
source  subject  to  ihis  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  degree  of 
effluent  reduction  attainable  by  the 
application  of  the  best  conventional 
pollutant  control  technology  (BCT).  The 
limitations  for  BOD5.  TSS,  and  Oil  and 
(Urease  shall  be  the  same  as  those 
specified  in  §437.32  of  this  subpart  for 
the  test  practicable  control  technology 
currently  available  (BPT). 

§  437.34    Effluent  limitations  representing 
the  degree  of  effluent  reduction  attainable 
by  the  application  of  t>est  available 
technology  economically  achievable  (BAT). 
E.vcept  as  provided  in  40  CFR  125.30 
through  12.1.32.  any  exi.sling  point 


source  subject  to  this  subpart  must 
achieve  limitations  representing  the 
degree  of  effluent  reduction  attainable 
by  the  application  of  the  best  available 
technology  economically  achievable 
(BAT).  The  limitations  shall  be  the  same 
as  those  specified  in  §437.32  for  the 
best  practicable  control  technology 
currently  available  (BPT)  for  the  priority 
and  non-conventional  pollutants  Usted. 

§  437.35    New  source  performance 
standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following  new 
source  performance  standards  (NSPS). 
These  limitations  apply  to  the  organics 
treatment  effluent.  The  limitations  shall 
be  the  same  as  those  specified  in 
§437.32  for  the  best  practicable  control 
technology  currently  available  (BPT). 

§  437.36    Pretreatment  standards  for 
existing  sources  (PSES). 

Excepl  as  provided  in  40  CFR  403.7 
and  403.13,  any  existing  source  subject 
to  this  subpart  that  introduces 
pollutants  into  a  publicly-owned 
treatment  works  (or  any  source  that 
introduces  hazardous  or  non-hazardous 
waste  into  a  POT\V  from  off-site  by 
tanker  truck,  trailer/roll-off  bins,  drums. 
barge  or  other  form  of  shipment)  must: 
comply  with  40  CFR  part  403;  and 
achieve  the  following  pretreatment 
standards  for  existing  sources  (PSES). 

Pretreatment  Standards — 
Organics  Subcategory  (mg/l) 


Pretreatment  Standards— 
Organics  Subcategory  (mg/l)— 
Continued 


Maxi- 

Pollutant or  pollutant  pa- 

mum for 

Monthfy 

rameter 

any  one 
day 

average 

1.1,1.2- 

Tetrachloroethane  

0.013 

0.011 

1.1.1-Tnchlofoethane  .... 

0.021 

0.018 

1,1.2-Trichloroethane  .... 

0.21 

0.17 

1.1-Dichloroethene 

0.037 

0.027 

1 .2.3-Tfichloropropane  .. 

0.016 

0.014 

1 .2-Dibromoethane  

0.014 

0.011 

1 .2-Dichloroethane 

0031 

0.C25 

Pollutant  or  pollutant  pa- 
rameter 


2.3-Dichloroaniline  

4-MettTyl-2-Pentanone  .. 

Acetopherxjne 

Alumtnum  

Antimony  

Banum 

Benzene  

Benzoic  Acid 

Butanone 

Cartxjn  Disiifide  

Chtoroform  

Diethyl  Ettier  

HexarKMC  Acid 

Methylene  CWoride  ....... 

Molytxlenum  

nvXylene 

o-Cresd  

p-Cresol  

TetracWoroetttene  

Tetrachloromethane 

Toluene  

trans- 1 ,2-dicfitofoettwf>e 

Trictitoroethene  

Vinyl  CWortde 


Maxi- 
mum for 
any  one 
day 


0.17 

0.093 

0.048 

1.3 

0.42 

3.8 

0.014 

0.49 

1.1 

0.16 

0.56 

0.070 

0.51 

1.1 

0.98 

0.014 

0.051 

0.098 

0.73 

0.013 

0.014 

0.15 

1.2 

0.071 


Monthly 
average 


0.14 
0.074 
0.022 
0.75 
0.24 
2.2 
0.011 
0.24 
0.84 
0.11 
0.48 
0.056 
0.25 
0.97 
0.57 
0.011 
0.025 
0.040 
0  53 
'0.01 1 
0.011 
0.11 
0.86 
C.052 


§  437.37    Pretreatment  standards  for  new 
sources  (PSNS). 

E.xcept  as  proviiied  in  40  CFR  403.7. 
any  new  source  subject  to  this  subpart 
that  introduces  pollutants  into  a 
publicly-owned  treatment  works  (or  any 
new  source  that  introduces  hazardous  or 
non-hazardous  waste  into  a  POTW  from 
off-site  by  tanker  truck.  trailer/ruU-off 
bins,  drums,  barge  or  other  form  of 
shipment)  must:  comply  with  40  CFR 
part  403;  and  achieve  pretreatment 
standards  for  new  sources  (PSNS).  The 
limitations  shall  be  the  same  as  those 
specified  in  §  437.36  for  the 
pretreatment  standards  for  existing 
sources  (PSES). 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Federal  Transit  Administration 

[FHWA/FT A  Docket  No.  94-27] 

Interim  Policy  and  Questions  and 
Answers  on  Public  Involvement  in 
Transportation  Decisionmaking 

AGENCIES:  Federal  Highway 
Adminislration  (FHWA).  Federal 
Transit  Administration  (FTA),  DOT. 
ACTION:  Notice;  request  for  commeiils. 

SUMMARY:  This  notice  announces  the 
joint  FHWA  and  FTA  Interim  Policy  on 
Puhlic  Involvement  and  Questions  and 
Answers  on  Public  Involvement  in 
Transportation  Decisionmaking.  The 
Interim  Policy  outlines  the  principles 
the  agencies  intend  to  use  in  carrying 
out  their  responsibilities  for  assuring 
that  State  departments  of  transportation, 
metropolitan  planning  organizations, 
and  transportation  providers  involve  the 
puhlic  in  transportation  decisionmaking 
from  the  earliest  stages  of  metropolitan 
and  statewide  transportation  planning 
through  federally-aided  transportation 
project  development  and  construction. 
The  Questions  and  Answers  on  Public 
Involvement  in  Transportation 
Decisionmaking  are  agency  guidance  on 
public  involvement. 
DATES:  Comments  must  be  received  on 
or  before  April  3&,  1995. 
ADDRESSES:  Written  comments  should 
be  sent  to  the  Federal  Highway 
Admini.stration.  Office  of  the  Chief 
Counsel.  Do<:ket  No.  94-27.  Room  4232. 
HCC-10.  400  Seventh  Street.  SW.. 
Wa.shington.  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  p.m..  e.t..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
the  FHWA:  Mrs.  Florence  W.  Mills, 
Environmental  Programs  Branch  (HP;P- 
32).  (202)  366-2062  or  Mr.  Robert  ]. 
Black,  FHWA  Office  of  the  Chief 
Counsel  (HCC-31),  (202)  366-13.S9.  For 
the  FTA:  Mrs.  Jennifer  L.  Weeks. 
Resource  Management  Division  (TGM- 
21),  (202)  36&-6510  or  Mr.  Scott  A. 
Biehl.  FTA  Office  of  the  Chief  Counsel 
(TCC^O).  (202)  366-4063.  Both 
agencies  are  located  at  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Office  hours  for  the  FHWA  are  from 
7:45  a.m.  to  4:15  p.m..  e.t.,  and  for  the 
FTA  are  from  8:30  a.m.  to  5  p.m..  e.t.. 
Monday  through  Friday,  except  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION:  Kecont 
statutes  and  regulations  have  increased 


both  the  FHWA's  and  the  FTA's 
longstanding  responsibility  for  public 
involvement  in  transportaiion 
de<:isionmaking.  The  metropolitan  and 
statewide  planning  provisions  in 
sections  1024,  1025,  and  3012  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA).  Pub.  L. 
102-240.' 105  Stat.  1914,  19.55,  1962. 
and  2098,  amended  Title  23.  U.S.C,  and 
Title  49.  U.S.C.  chapter  53  (formerly  the 
Federal  Transit  Act)  by  revising  23 
U.S.C.  134  and  the  FTA's  planning 
authorities.  Title  23,  U.S.C,  and  Title 
49.  U.S.C.  govern  the  metropolitan 
transportation  planning  process.  The 
ISTEA  also  established  a  new  provision 
for  statewide  transportation  planning  at 
23  U.S.C  135.  These  statutes  require 
that  interested  parties  be  afforded  an 
opportunity  for  public  comment  on 
transportation  plans  and  programs 
during  the  metropolitan  and  statewide 
transportation  planning  processes.  The 
,  FHWA  and  the  FTA  revised  their 
previous  planning  regulations  to 
implement  these  changes  and  published 
the  final  regulations  on  October  28, 
1993  (58  FR  58040).  These  planning 
regulations  are  found  at  23  CFR  Part 
4.50. 

There  are  three  statutes  and 
associated  regulations  governing  public 
involvement  during  the  environmental 
studies  stage  of  highway  and  transit 
project  development:  (1)  the  National 
Environmental  Policy  Act  (NEPA),  Pub. 
L.  91-190.  83  Stat.  852.  as  amended 
(codified  at  42  U.S.C.  4321  et  seq.). 
implemented  in  regulations  found  at  40 
CFR  Parts  1500-1508);  (2)  23  U.S.C  128; 
and  (3)  23  U.S.C.  109(h).  The  FHWA 
and  the  FTA  are  in  the  early  stages  of 
revising  their  joint  regulation  on 
environmental  impact  and  related 
procedures  found  in  23  CFR  Part  771. 

As  part  of  an  ongoing  commitment  to 
public  involvement  throughout  the 
transportation  planning  and  project 
development  proc;esses.  the  FHWA  and 
the  FTA  are  soliciting  public  input  on 
this  Interim  Policy  and  guidance.  The 
Interim  Policy  frames  Federal  policies 
on  public  involvement  in  actions  of  the 
FHWA  and  the  FTA.  The  Questions  and 
Answers  provide  additional  information 
interpreting  regulations  with  respect  to 
public  involvement.  The  FHWA  and  the 
FTA  are  particularly  interested  in 
comments  on  how  their  policy  and 
guidance  can  effectively  support  State 
(lepartments  of  transportation, 
metropolitan  planning  organizations, 
and  transportation  providers  in 
developing  and  implementing  locally 
effective  puhlic  involvement  processes 
and  techniques  which  encompass  all 
members  of  the  public,  including  tho.se 
who  are  currently  under  served  bv  our 


transportation  system.  The  FHWA  and 
the  FTA  also  seek  information  on 
additional  public  involvement  issues 
where  guidance  or  technical 
information  is  needed.  The  two  agencies 
are  issuing  this  hiterim  Policy  and 
guidance  to  start  discussion  on  these 
topi«:s.  The  Interim  Policy  and  guidance 
are  effective  as  of  December  5,  1994. 
The  final  policy  will  reflect  the 
comments  received  on  the  Interim 
Policy.  Based  on  public  and  agent.y 
input,  the  two  agencies  will  consider 
additional  guidance  in  publit: 
involvement. 

The  text  of  the  Interim  Policy  and  tin- 
Questions  and  Answers  follows. 

FHWA/FTA  Jnterim  Policy  on  Public 
Involvement 

"I  know  of  no  sale  depository  of  the 
ultimate  powers  of  society  but  the 
people  themselves." — Thomas  Jefferson 

Secretary  of  Transportation  F'ederico 
Pena's  Strategic  Plan  establishes  the 
objective  of  putting  people  first  in  all  of 
the  Department's  endeavors.  Consistent 
with  this  objective,  it  is  the  policy  of  the 
FHWA  and  the  FTA  to  aggressively 
support  proactive  public  involvement  at 
all  stages  of  planning  and  project 
development.  State  departments  of 
transportation,  metropolitan  planning 
organizations,  and  transportation 
providers  are  required  to  develop,  with 
the  public,  effective  involvement 
proctisses  which  are  custom-tailored  to 
local  conditions.  The  performance 
standards  for  these  proactive  public 
involvement  processes  include  early 
and  continuous  involvement;  reasonable 
public  availability  of  technical  and 
other  information;  collaborative  input 
on  alternatives,  evaluation  criteria,  and 
mitigation  needs:  open  public  meetings 
where  matters  related  to  Federal-aid 
highway  and  transit  programs  are  being 
considered;  and  open  access  to  the 
decisionmaking  process  prior  to  closure. 

To  achieve  the.se  objectives,  the 
FHWA  and  FTA  commit  to: 

1.  Promoting  an  active  role  for  the 
public  in  the  development  of 
transportation  plans,  programs  and 
projects  from  the  early  stages  of  the 
planning  process  through  detailed 
project  development. 

2.  Promoting  the  shared  obligation  of 
the  public  and  decisionmakers  to  define 
goals  and  objet;tives  for  the  State  and/ 
or  metropolitan  transportation  system, 
to  identify  transportation  and  related 
problems,  to  develop  alternatives  to 
address  the  problems,  and  to  evaluate 
the  alternatives  on  the  basis  of 
collaboratively  identified  criteria. 

3.  Ensuring  that  the  public  is  actively 
involved  in  the  development  of  public 
involvement  pnniedures  in  ways  that  go 
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bcjond  conmienting  on  draft 
procedures. 

Strongly  encouraging  the  State 
departments  of  transportation, 
nikitropolitan  planning  organizations, 
and  transportation  providers  to 
aggressively  seek  to  identify  and  involve 
tha  affected  and  interested  public, 
iiioluding  those  traditionally 
underserved  by  existing  transportation 
sjjjtemsand  facilities. 

.i.  Strongly  encouraging  planning  and 
implementing  agencies  to  use 
cc  iibinations  of  different  public 
iiiviolvement  techniques  designed  to 
mtJet  llie  diverse  needs  of  the  broad 
public. 

<J.  Sponsoring  outreach,  training  and 
te  iinical  assistance,  and  providing 
intprmation  for  Federal.  State,  regional, 
ai  d  lot;al  transportation  agencies  on 
ef  Active  public  involvement 
pi()cedures. 

7.  Ensuring  that  statewide  and 
niajtropolitan  planning  work  programs 
provide  for  effective  public 
involvement. 

ii.  Carefully  evaluating  public 
invjolvement  proces.ses  and  procedures 
to  i.sse.ss  their  success  at  meeting  the 
p(  rformance  requirements  specified  in 
tht?  appropriate  regulations  during  our 
jo  fit  certification  reviews,  metropolitan 
pi  inning  and  conformity  findings.  State 
Transportation  Improvement  Program 
(SriP)  approvals  and  project  oversight. 
Gordon  J.  Linton,  Administrator, 

Federal  Transit  Administration 
Rodney  E.  Slater.  Administrator.  Federal 

Highway  Administration 

FWWA/FTA  Questions  and  Answers  on 
Public  Involvement  in  Transportation 
Decisionmaking 

[Fhis  guidance  responds  to  questions 
raised  during  the  eight  regional  FHWA/ 
FTA  outreach  meetings  on  the  planning 
refclilations  (23  CFR  450)  as  well  as  at 
other  meetings  where  the  planning 
regulations  have  been  dis<;ussed. 

1..  Why  are  changes  in  public 
inivlvement  needed  under  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1997  (ISTEA)  and 
rehted  policies  and  regulations? 

Public  involvement  in  transportation 
investment  decisionmaking  is  central  to 
ndpnmplishing  the  vision  of  the  ISTEA. 
The  legislation  recognizes  that 
transportation  investment  decisions 
hak'e  far-reaching  effects  and  thus  it 
reijiiiires  that  metropolitan  and  statewide 
trt^nspurtation  decisions  consider  a  wide 
ar^ay  of  factors  including  land  use 
impacts  and  "the  overall  sot;ial, 
ecMiomic.  energy,  and  environmental 
effliKits  of  transportation  decisions  '  (23 
U.fi.C  134(0  and  135(c)).  Many  of  these 

tors  reflecit  comnnniity  values  and  are 
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not  easily  quantifiable.  Public  input  is 
essential  in  adequately  considering 
them. 

The  legislation  also  recognizes  the 
diversity  of  views  on  transportation 
problems  and  investment  options.  The 
ISTEA  states  that,  prior  to  adopting 
plans  or  programs,  the  MPO  or  State 
DOT  "shall  provide  citizens,  affected 
public  agencies,  representatives  of 
transportation  agency  employees, 
private  providers  of  transportation, 
other  affected  employee  representatives, 
and  other  interested  parties  with  a 
reasonable  opportunity  to  comment"  (23 
U.S.C.  134  and  135).  Federal  DOT  policy 
and  FHWA  and  FTA  regulations  build 
on  these  principles  by  requiring  MFOs 
and  State  DOTs  to  establish  their  own 
continuing  public  involvement 
processes  which  actively  seek 
involvement  throughout  transportation 
decisionmaking,  from  the  earliest 
planning  stages,  including  the 
identification  of  the  purpose  and  need, 
through  the  development  of  the  range  of 
potential  .solutions,  up  to  and  including 
the  decision  to  implement  specific 
.solutions.  These  regulations  provide  a 
basic  set  of  performance  standards 
indicating  what  the  FHWA  and  FTA 
expect  public  involvement  for  plans, 
programs,  major  transportation 
investments,  and  transportation  projeds 
to  achieve.  In  sum,  the  ISTEA  and  its 
implementing  regulations  envision  on 
open  decisionmaking  process  eliciting 
the  input  and  active  involvement  of  all 
affected  individuals,  groups,  and 
communities,  and  addressing  the  full 
range  of  effects  that  the  transportation 
investments  may  have  on  our 
communities  and  our  lives. 

2.  What  are  some  of  the  key 
considerations  in  planning  for  effective 
public  involvement? 

An  effective  public  involvement 
process  provides  for  an  open  exchange 
of  information  and  ideas  between  the 
public  and  transportation 
decisionmakers.  The  overall  objective  of 
an  area's  public  involvement  pro<;ess  is 
that  it  be  proactive,  provide  comjplete 
information,  timely  public  notice,  full 
public  access  to  key  decisions,  and 
opportunities  for  early  and  continuing 
involvement  (23  CFR  450.212(a)  and  " 
450.316(b)(1)).  It  also  provides 
mechanisms  for  the  agency  or  agencies 
to  solicit  public  comments  and  ideas, 
identify  circumstances  and  impacts 
which  may  not  have  been  known  or 
anticipated  by  public  agencies,  and.  bv 
doing  so,  to  build  support  among  the 
public  who  are  .stakeholders  in 
transportation  investments  which 
impact  their  communities. 

Six  useful  key  elements  in  planning 
for  effective  public  involvement  are:  (1) 


Clearly-defined  purpose  and  objectivj-s 
for  initiating  a  public  dialogue  on 
transportaiion  plans,  programs,  and 
projects,  (2)  Identification  of  specifit^illy 
who  the  affected  public  and  other 
stakeholder  groups  are  with  respect  to 
the  planfs),  program(s),  and  project(s) 
under  development,  (3)  Identification  of 
techniques  for  engaging  the  public  in 
the  process,  (4)  Notification  procedures 
which  effe<;tively  target  affected  groups, 
(5)  Education  and  assistance  techniques 
which  result  in  an  accurate  and  hill 
public  understanding  of  the 
transportation  problem,  potential 
solutions,  and  obstacles  and 
opportunities  within  various  solutions 
to  the  problem,  and,  (6)  Follow  through 
by  public  agencies  demonstrating  that 
decisionmakers  seriously  considen»d 
public  input. 

3.  What  are  the  indicators  of  an 

I  ffective public  involvement  process? 

A  good  indicjator  of  an  effective  public 
involvement  proce.ss  is  a  well  informed 
public  which  feels  it  has  opportunities 
to  contribute  input  into  trnnsportnimn 
decisinnmoking  processes  through  a 
broad  array  of  involvement 
opportunities  at  all  stages  of 
decisionmaking.  In  contrast,  an 
ineffective  process  is  one  that  relies  on 
one  or  two  public  meetings  or  hearings 
to  obtain  input  immediately  prior  to 
decisionmaking  on  developed  draft 
plans  and  progranus.  Public  meetings 
that  are  well  attended,  frequent  news    - 
coverage  on  transportation  issues, 
public  forums  where  a  broad     . 
representation  of  diverse  interests  is  in 
attendance,  and  plans.  TIPs.  MIS 
alternatives,  and  project  designs  which 
reflect  an  understanding  and 
consideration  of  public  input  are  all 
indicators  that  the  public  involvement 
process  is  effective. 

4.  When  should  an  agency  update  its 
public  involvement  process? 

The  planning  regulations  do  not 
.specify  a  schedule  for  updating  public: 
involvement  processes.  Rather,  an 
existing  process  should  be  updated 
whenever  conditions  indicate  that  it  is 
ineffective.  The  enhanced  fo<nis  on 
public  involvement  in  the  ISTEA  and 
the  need  for  more  proactive  outreach 
than  has  been  the  case  in  the  past, 
however,  necessitate  an  evolutinnarv 
approach.  The  public  involvemersl 
process  should  be  an  integral  part  of  .'lU 
agency's  activities  and  its  adequacy 
should  be  explicitly  considered  each 
time  an  agency  makes  major  program 
<.hange.s,  initiates  new  studies  to 
identify  solutions  to  transportation 
|)rnblenis.  and  update."?  its  plans. 

.5.  How  does  the  State  DOT  ond/oi 
MPO  involve  the  public  in  developing  or 
revisinii  the  puhlic  involvement  prores<^ 
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Involving  the  public  in  the 
development  or  revision  of  public 
involvement  processes  helps  MPOs  and 
Slate  DOTs  identify  involvement 
approaches  that  work.  Techniques  for 
doing  this  include:  distributing  easily 
tindnrstood  materials  explaining  why 
this  involvement  is  important,  holding 
focus  tjroijps  on  the  transportation 
decisionmaking  process,  brainstorming 
with  the  public  including  members  of 
the  public  who  have  not  traditionally 
been  involved  in  transportation 
decisions,  inviting  the  community  to 
participate  in  presentatinns  on  the 
short-term  and  long-term  transportation 
challenges  the  region  or  Slate  faces,  and 
making  presentations  to  civic 
organizations,  senior  citizens'  groups, 
minority  groups,  and  other  public 
agencies  who  are  stakeholders  in 
transportation  decisions  (i.e.,  health  and 
human  ser\'ices  departments  or 
economic  development  departments). 

6.  Is  the  State  DOT  or  MPO  required 
to  have  a  45-day  public  comment  period 
on  revisions  to  its  currently  adopted 
public  involvement  process? 

Yes.  The  45-day  public  comment 
period  also  applies  to  revisions  to  an 
adopted  public  involvement  process. 
Processes  adopted  before  November  23. 
1993.  must  be  reviewed  and 
appropriately  updated  so  they  are 
consistent  with  the  joint  planning 
regulations.  If  the  review  finds  that  the 
previously  adopted  processes  are 
consistent  with  the  regulations  but  have 
not  been  subjected  to  the  45-day 
comment  period,  the  Stale  DOT  or  MPO 
must  provide  a  45-day  comment  period. 

7.  How  do  FH\VA  and  FTA  define  the 
"public"? 

The  ISTEA  specifically  identifies 
various  segments  of  the  public  and  the 
transportation  industry  that  must  be 
given  the  opportunity  to  participate, 
including  "citizens,  affected  public 
agencies,  representatives  of 
transportation  agency  employees,  other 
affected  employee  representatives, 
private  providers  of  transportation  and 
other  interested  parties"  (e.g..  23  U.S.C. 
134(h)).  The  FHWA  and  FTA  define  Ihe 
public  broadly  as  including  all 
individuals  or  groups  who  are 
potentially  affected  by  transportation 
decisions.  This  includes  anyone  who 
resides  in.  has  interest  in.  or  does 
business  in  a  given  area  which  may  be 
affected  by  transportation  decisions. 
The  public  includes  both  individuals 
and  organized  groups.  In  addition,  it  is 
important  to  provide  similar 
opportunities  for  the  participation  of  all 
private  and  public  providers  of 
transportation  services,  including,  but 
not  limited  to,  the  trucking  and  rail 
freight  industries,  rail  passenger 


industry,  ta.xi  cab  operators,  and  all 
conventional  and  unconventional 
transit  service  operators.  Finally,  those 
persons  traditionally  underser\ed  by 
existing  transportation  systems  such  as 
low  income  or  minority  households  and 
the  elderly  should  be  explicitly 
encouraged  to  participate  in  the  public 
involvement  process. 

H.  Hoiv  should  an  agency  identify  and 
address  the  transportation  needs  of 
persons  and  groups  who  have  been 
traditionally  undersened  by  existing 
transportation  systems? 

This  presents  a  formidable  challenge 
to  transportation  agencies  because  these 
individuals  and  groups  often  do  not 
have  the  resources  to  travel  to  meetings, 
an  ability  to  participate  in  meetings 
scheduled  during  their  work  hours,  or 
an  understanding  of  how  or  why  to  get 
involved  in  the  transportation 
decisionmaking  process. 

The  identification  of  these  groups  and 
individuals  also  presents  a  challenge. 
Transportation  agencies  should  begin  by 
identifying  organized  groups  including 
persons  with  disabilities,  minority 
community  groups,  ethnic  groups  and 
organizations,  and  Native  Americans. 
Executive  Order  12898,  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations"  directs 
Federal  agencies  to  conduct  existing 
programs  so  as  to  identify  and  address 
disproportionately  high  and  adverse 
environmental  effects  on  minority,  low 
income,  and  Native  American 
communities.  Techniques  and  strategies 
to  identify  the  transportation 
underserved  include:  notices  in  non- 
English  language  newspapers:  public 
sen,  ice  announcements  on  radio 
stations  which  tailor  their  programming 
to  non-English  speaking  Americans;  and 
fliers  and  notices  on  public  involvement 
opportunities  distributed  to  senior 
citizens'  centers,  minority 
neighborhoods,  urban  housing  projects. 
Addressing  ihe  needs  of  these  groups 
will  require  gaining  a  thorough 
understanding  both  of  why  they  have 
been  traditionally  underserved  and  of 
what  their  current  and  future 
transportation  needs  are.  Continuous 
interaction  between  these  groups  and 
transportation  professionals  will  be 
critical  to  better  serving  their  needs  in 
the  future. 

9.  Who  are  the  public  and  private 
providers  and  users  of  unconventional 
transportation  services  and  how  should 
thev  be  included  in  the  public 
involvement  process? 

Unconventional  mass  transportation 
services  include  school  buses; 
transportation  for  the  elderly,  persons 

with  disabilities,  and  children  in  Head 


Start;  and  other  non-fi.xed  route  or 
unscheduled  transportation.  Both  users 
and  providers  are  members  of  the 
general  public.  Users  of  these 
unconventional  transportation  services 
tend  to  be  underser\ed  by  the 
mainstream  transportation  system,  and 
.should  be  treated  as  such  by  the  public 
involvement  process.  Traditionally, 
providers  of  unconventional 
transportation  are  social  service 
agencies  providing  specialized, 
dedicated  transit  services  (e.g.,  vans  or 
buses)  to  fill  gaps  in  the  mobility  needs 
of  participants  in  certain  public  and 
private  programs.  These  providers 
should  be  approached  similarly  to  other 
public  agencies.  Their  input  should  be 
sought  out  on  effective  ways  to  address 
transportation  problems  because  they 
have  experience  in  ser\'ing  many  of  the 
traditionally  underserved  which 
traditional  transportation  agencies  may 
not  have.  Other  public  and  private 
transportation  providers,  which  may  or 
may  not  be  considered  to  be 
"conventional."  similarly  need  to  be 
actively  involved  in  MPO  and  Slate 
transportation  decisionmaking.  These 
may  include  trucking  and  rail  freight 
carriers,  representatives  of 
transportation  employees,  and 
representatives  of  ports  and  airports. 
The  creation  of  special  committees  or 
advisory  groups  may  provide  an 
organized  structure  to  receive  the  input 
of  transportation  industry  groups  on  an 
ongoing  basis. 

in.  How  do  the  public  involvement 
requirements  for  project  development 
and  the  NEPA  process  apply  to  public 
involvement  for  major  transportation 
investment  studies  (MIS)? 

An  MPOs  overall  public  involvement 
process  should  de.scribe  the  approach  to 
be  used  to  involve  the  public  in  any  MIS 
conducted  in  that  metropolitan 
planning  area,  regardless  of  whether  the 
lead  agency  for  the  MIS  is  the  MPO 
itself,  the  Stale  DOT.  or  the  transit 
operator.  At  the  start  of  the  interagency 
consultation,  the  cooperating  agencies 
need  to  tailor  a  specific  public 
involvement  strategy  for  the  MIS.  The 
strategy  should  engage  the  public  in  the 
consideration  of  the  purpose  and  need 
for  a  major  investment  as  well  as  in  ihe 
development  and  evaluation  of  all 
allernatives.  If  the  MIS  incorporates 
development  of  a  NEPA  document,  the 
public  involvement  str.ategy  must 
comply  with  the  pubUc  involvement 
provisions  of  23  CFR  Part  771  or  40  CFR 
Part  622. 

1 1 .  With  respect  to  Federal  Lands 
Agency  projects  (especially  Indian 
Reserxation  Roads  projects),  how  can 
the  State  DOT  and  MPO  ensure  that 
public  involvement  has  taken  place 
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ithin  the  planning  process  in  the  STIP/ 

m? 

First,  it  is  neces-sary  for  the  Slate  and 
V  PO  to  provide  for  at;live  involvement 
by  the  Federal  Lands  Agencies  and 
Ir  dian  tribal  governments  in  statewide 
o^  metropolitan  transportation  planning 
ai^d  programming.  Such  involvement 
aiows  all  participants  to  coordinate 
pjans  and  programs  of  projects  under 
consideration  by  the  various 
implementing  agencies.  However,  when 
planning  for  the  involvement  of  Indian 
tribal  governments,  it  is  important  for 
agency  staff  to  recognize  and  be 
sensitive  to  tribal  customs  and  to  the 
nationally  recognized  sovereignty  of 
trjbal  governments.  As  a  result,  tribal 
governments  should  be  activelv  .sought 
[of  participation  in  the  development  of 
m^ropolitan  and  State  plans  and 
pMgrams  as  independent  government 
bodies  rather  than  as  specifi<;  minority 
grUjps. 

[Second,  each  of  the  Federal  Lands 
Agencies  has  its  own  procedures  for 
transportation  planning  that  comply 
wjth  guidance  from  the  FHVVAs  Federal 
Lamds  Highway  Office  which 
administers  the  Federal  Lands  Highway 
Program.  Public  involvement  may  not 
always  occur  during  the  development  of 
trdnsportation  improvement  programs 
for  each  Federal  Lands  Agency  or  Indian 
tribe.  Therefore,  while  metropolitan  area 
public  involvement  on  the  metropolitan 
TIP  can  serve  as  a  surrogate  for  public 
involvement  on  the  STIP  for  that  area, 
noj$uch  assumption  can  be  made  for  a 
Federal  Lands  Agency  or  tribal  TIP. 
Because  the  Federal  Lands  Agency  or 
tribal  public  involvement  proc-ess  may 
no)  satisfy  the  State  DOT  or  MPO  public 
involvement  process  for  transportation 
planning,  the  State  DOT  and  MPO  must 
determine  whether  other  public 
involvement  measures  are  needed. 
Third,  the  State  and  MPO  (with 
FHJWA  and  FTA  field  offices,  as 
appropriate)  should  work proactively 
wiih  the  Federal  Lands  Agencies  and 
Indian  Tribal  Governments  to  gain  an 
untterstdnding  of  procedures  regarding 
development  of  each  agency's  TIP. 
Thfese  procedures  may  vary 
<;oilsiderab!y  from  agency  to  agency. 
Areas  to  examine  include  the  schedule 
forlTlP  development:  the  format  of  the 
TIP:  and  plans  for  meeting  with  va.nous 
groups,  members  of  the  public,  and 
Tribal  Governments  during  TIP 
development. 

T\2.  Does  reasonable  public  access  to 
technical  and  policy  infonnation 
inchde  access  to  technical  assumptions 
underlying  the  planning  and  emissions 
models  used  in  carrying  out 
tramportation  decisionmaking  and  air 
quality  conformity  determinations? 


Yes.  Under  the  ISTEA  and  related 
regulations,  the  public  must  have 
reasonable  access  to  technical 
assumptions  and  specifications  used  in 
planning  and  emissions  models.  This 
includes  access  to  input  assumptions 
such  as  population  projections,  land  use 
projections,  fares,  tolls,  levels  of  .service, 
the  structure  and  specifications  of  travel 
demand  and  other  evaluation  tools.  To 
the  maximum  extent  possible,  all 
technical  information  should  be  made 
available  in  formats  which  are  easily 
accessible  and  understandable  by  Ihe 
general  public. 

Special  requests  for  raw  data,  data  in 
specific  formats,  or  requests  for  other 
information  must  be  considered  in 
terms  of  their  reasonableness  with 
respect  to  preparation  time  and  co.sts. 
Public  involvement  procedun^s  should 
include  parometers'for  determining 
reasonableness.  In  order  to  facilitate 
public  involvement  yet  conserve  limited 
staff  resources.  State' DOTs  and  MPOs 
should  consider  making  information 
available  to  interested  parties  on  a 
regular  basis  through  communication 
tools  such  as:  reports,  ele<:tronic  bulletin 
boards,  computer  disks,  data 
compilations,  briefings,  que.stion  and 
answer  sessions,  and  telephone 
hotlines.  Reports  or  other  written 
documents  should  be  easily  acce.ssible 
to  the  public  in  public  libraries, 
educational  institutions,  government 
offices,  or  other  places  and  at  times 
convenient  to  the  public. 

When  the  public  agency  receives  a 
request  to  perform  an  analysis  that  it 
had  not  considered,  the  ,Stafe  DOT  or 
MPO  needs  to  make  a  determination  as 
to  the  reasonableness  of  the  request.  If 
the  Slate  DOT  or  MPO  decides  to 
perform  the  anaiy.sis,  it  should  make  all 
relevant  information  available  to  all 
interested  parties.  If  it  decides  not  to 
include  the  analysis  as  part  of  its 
transportation  det:isionmaking,  it 
should  respond  to  the  request  bv 
indicating  why  it  decided  not  to  do  so. 
The  early  involvement  of  interested 
parties  in  llse  analytical  process  can 
facilitate  early  agreement  on  the  .s(  ope 
and  range  of  analyses  to  be  conducted 
by  the  public  agency. 

When  agency  stafif  conducts  analvses 
that  are  not  required  for  the 
transportation  planning  process  and  on 
which  non-Federal  funds  are  used,  the 
agency  is  not  obligated  to  make  such 
informalion  available.  Stale  DOTs  and 
MPOs  are  encouraged  to  make  such 
information  available,  given  the  premise 
that  transportation  decisionmaking  is  an 
open  process.  Similarly,  State  DOTs  and 
MPOs  should  review  State  and  lo(;al 
regulations  which  may  mandate  that 


.such  information  be  made  available  lo 
the  public. 

7.7.  How  can  State  DOTs  and  MPOs 
demonstrate  "explicit  consideration  ami 
rtfsponsn  to  public  input,"  as  required 
by  23  CFR  450.212  and  23  CFR  4511. ilh- 

Stale  DOTs  and  MPOs  should 
incorporate  input  from  the  publit.  intn 
decisionmaking,  when  warranted,  with 
the  understanding  that  not  all  ptirtics 
will  get  exactly  what  they  want. 
However,  the  public  must  receive 
assurance  that  its  input  is  valued  nrd 
considered  in  decisionmaking  .so  thai  it 
feels  that  the  time  and  energy  expended 
in  getting  involved  is  meaningful  and 
worthwhile.  To  do  this.  Slate  DOTs  iuui 
MPOs  should  both  maintain  records  of 
public  involvement  activities,  inpiil. 
comments,  and  concerns  as  well  as 
document  requests  for  information  nnd 
njsponses  to  input  re(;eived  during  the 
public  involvement  process.  Agenci(-s 
can  keep  records  and  provide  teedl);.i  k 
in  a  variety  of  ways.  Techniques  for 
providing  feedback  include:  n^gularly 
published  newsletters,  special  inserts 
into  general  circulation  newspapers, 
radio  programs,  telephone  hotlines  with 
project  updates,  public  access  television 
programs,  and  reports  or  publications 
describing  how  projects  or  programs  an- 
progressing. 

Under  the  Environmei-.tal  ProlMtioii 
Agency's  transportation  conformity 
regulations  (40  CFR  51),  when  an  MPO 
receives  significant  comments  on  a 
metropolitan  t;ansportalion  piai.  orTiP 
from  the  public  or  through  the 
interagency  consultation  process,  it 
must  provide  a  summarv.  r]no/v>/v,  mitl 
report  on  how  the  comments  wr-re 
responded  to  as  part  of  the  final 
metropolitan  irnnspoilntion  plan  n.ul 
TIP. 

14.  What  types  of  revisions  to  /».'.;;>. 
TIPs.  and  StiPs  do  not  n-quire 
additional  opportunity  for  public 
comment  and/or  publication  under  ..y 
CFR  4.50.316(bl(viiil  and  23  CFR 
4.it).212(dl? 

Minor  changes  in  planv.  Til's.  .ii:.l 
STIPs  generally  can  be  n.ade  after  lit- 
MPO  or  State  DOT  has  completed  iis 
public  comment  proc:e.ss  withoiil  furtlic- 
opportunities  for  public,  invoi. I'lnr-i;!. 
Examples  ma\  include:  minor  (  haii.i,i'v 
in  project  scope  or  (  o.sts.  and  nuix  is:^ 
minor  or  non-<  onlroversinl  prnjo*  N 
among  the  first  3  years  of  the  TIP/.VIli' 
However,  MPOs  and  Slate  DCyPs  sl;.i.!d 
identify  what  are  to  be  consideriHi  a.s 
minor  changes,  with  the  public.  «iuri;i;4 
the  development  of  the  public 
involvement  process.  What  mav  .ii-piMr 
lo  be  minor  lo  the  public  agencv  iii.iy 
not  be  considered  minor  to  t!ie  puhlii 
This  gives  the  public  Ihe  clhTtice  to 
provide  input  on  these  (iefinitior.s  ;i!i,l 
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for  a  common  understanding  on  the 
publii;  involvement  procedures  to  be 
u.sed  to  deal  with  specific  types  of 
changes  to  TIPs  and  STIPs. 

(2:t  tl.S.C.  109(h).  128.  nnd  :nS:49(;rK  1.4«: 
swtions  1024.  102,5.  and  ;t012.  I'uli.  L.  102- 
240.  103  Stat.  1914) 

Issued  on:  Ianuar\- 19. 199.5. 
Rodney  E.  Slater, 
Ft-dtral  Highiyay  Adminstnilion. 
Gordon ).  Linton, 
Ftfdfntl  Transit  Administration. 
|FK  Doc.  95-2063  Filod  1-26-95:  8:45  am] 
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Department  of 
Agriculture 

Food  and  Consumer  Service 


7  CFR  Parts  210  and  220 
National  School  Lunch  Program  and 
School  Breakfast  Program:  Compliance 
With  the  Dietary  Guidelines  for 
Americans  and  Food-Based  Menu 
Systems;  Proposed  Rule  and  Notice  of 
Public  Meeting 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Consumer  Service 

7  CFR  Parts  210  and  220 

RIN  0584-AB94 

National  School  Lunch  Program  and 
School  Breakfast  Program: 
Compliance  With  the  Dietary 
Guidelines  for  Americans  and  Food- 
Based  Menu  Systems 

AGENCY:  Food  and  Consumer  Service, 

U.SDA. 

ACTIONS:  Proposed  rule. 


SUMMARY:  The  Healthy  Meals  for 
He-ilthy  Americans  Act  of  1994  requires, 
tor  purposes  of  the  National  School 
l.uiK  h  and  School  Breakfast  Programs, 
that  a  variety  of  meal  planning 
approaches  be  made  available  to  school 
tood  authorities,  including  "'food-basod 
menu  systems."  The  food-based  menu 
systems  concept  is  intended  to 
.supplement  the  nutrient-based  menu 
planning  provisions  previously 
proposed  by  the  Department  of 
Agriculture  on  June  10,  1994.  In 
addition,  the  Act  requires  that  school 
meals  comply  with  the  Dietary 
Cfiiidclines  for  Americans,  as  the 
Department  also  proposed  on  that  date. 
The  proposal  which  follows  implements 
the  requirement  for  a  food-based  menu 
systems  planning  alternative.  To  ensure 
compliance  with  the  requirt?men1s  of  the 
Dietary  Guidelines,  this  proposal 
expands  the  monitoring  procedures  in 
tlie  earlier  proposal  to  provide  a  system 
appropriate  for  monitoring  meals  served 
by  .school  food  authorities  that  choose 
the  food-based  menu  sy.stems  approach. 
DATES:  To  be  assured  of  consideration, 
coumients  mu.st  be  postmarked  or 
transmitted  on  or  before  March  13, 
199'!. 

ADDRESSES:  Mr.  Robert  M.  Eadie.  Chief, 
Policy  and  Program  Development 
Branch.  Child  Nutrition  Division,  Food 
and  Consumer  Service,  USDA,  3101 
Park  Center  Drive,  Alexandria,  Virginia 
22302.  Comments  may  be  .sent  via  E- 
nuiil  to:  healthykids@esusda.gov.  If 
comments  are  .sent  electronically, 
commenters  should  designate  "receipt 
requested"  to  be  notified  by  E-mail  that 
the  message  has  Ix^en  received  bv 
USDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kol)ert  M.  Eadie  at  the  above  address  or 
by  telephone  at  703-305-2fi20. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  and  was 


reviewed  by  the  Office  of  Management 
and  Budget  under  Executive  Order 
12866. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  ROl 
through  612).  The  Administrator  of  the 
Food  and  Consumer  Service  (FCS)  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  of  the  variety  of  options 
available  to  schools  to  comply  with  the 
proposed  requirements.  The  impacts  of 
specifi«;  provisions  have  been 
considered  by  the  Department  as  f>art  of 
the  required  Regulatory  Assessment. 
Interested  parties  should  refer  to  this 
document  which  is  published  at  the  end 
of  this  proposal. 


Catalog  of  Federal  Assistance 

The  National  School  Lunch  Program 
and  the  School  Breakfast  Program  are 
li.sted  in  the  Catalog  of  Federal  Domestic 
Assistance  under  Nos.  10.553  and 
in.5.")3,  respectively,  and  are  subject  to 
the  provisions  of  Executive  Order 
12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (7  CFR  Pari 
3015,  Subpart  V  and  final  rule-related 
notice  at  48  FR  29112,  June  24.  1983.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Ju.stice  Reform.  This  proposed  nde  is 
intended  to  have  preemptive  effect  w  ith 
respect  to  any  Slate  or  local  laws, 
regulations  or  policies  which  conflict 
with  its  provisions  or  which  would 
otherwise  impede  its  full 
implementation.  This  propo.sed  rule  is 
not  intended  to  have  retroactive  effet;t 
unless  so  specified  in  the  Effective  Date 
section  of  this  preamble.  Prior  to  any 
judicial  challenge  to  the  provisions  of 
this  proposed  rule  or  the  applii;ation  ol 
the  provisions,  all  applicable 
administrative  procedures  must  be 
exhausted.  In  the  National  School 
Lunch  Program  and  School  Breakfast 
Program,  the  administrative  procedures 
are  set  forth  under  the  following 
regulations:  (1)  ,sc:hool  food  authority 
appeals  of  State  agency  findings  as  a 
result  of  an  administrative  review  must 
follow  State  agency  hearing  procedures 
as  established  pursuant  to  7  CFR 
210.18lq);  (2)  school  food  authority 
api>eals  of  FCS  findings  as  a  resuh  of  an 
admir.istrative  review  must  follow  FCS 
heiiring  procedures  as  established 
pursuant  to  7  CFR  210.30(d)(3}:  and  (3) 
Slate  agency  appeals  of  .State 
.•\diuinistrative  Expense  fund  sanclit)ns 


(7  CFR  235.1  Kb))  mvi.st  follow  the  FCS 
Administrative  Review  Process  as 
established  pursuant  to  7  CFR  235. 11(f). 

Information  Collection 

This  proposed  rule  contains  no  new 
information  collection  requirements 
which  are  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  Chapter  35). 

Background 

Section  106(b)  of  Pub.  L.  103-448,  the 
Healthy  Meals  for  Healthy  Americans 
Act  of  1994,  signed  into  law  on 
November  2.  1994,  amended  section  9  of 
the  National  School  Lunch  Act  (NSLA). 
42  U.S.C.  1758(b)(2)(C),  to  require  meals 
that  are  served  under  the  National 
School  Lunch  Program  (NSLP)  and 
School  Breakfast  Program  (SUP)  meet 
the  Dietary  Guidelines  for  Americans  by 
July  1,  1996,  unless  the  State  agency 
grants  a  waiver  under  criteria 
established  by  the  State  agency.  Section 
l()6(b)  provides  that  a  State  agency 
waiver  cannot  delay  compliance  with 
the  Dietary  Guidelines  beyond  July  1. 
1998.  Further,  section  112(c)  of  Pub.  L. 
103-448  amended  section  12(k)  of  the 
NSLA,  42  U.S.C.  1760(k).  to  require  thai 
the  Department  develop  "food-based" 
systems  for  school  food  authorities  to 
follow  when  planning  and  preparing 
meals.  Food-based  menu  planning 
systems  would  provide  lo<:al  food 
services  with  a  third  option. 
suj)plenienting  the  Nutrient  .Standard 
Menu  Planning  (NuMenus)  and  Assistfd 
Nutrient  Standard  Menu  Planning 
(.Assisted  NuMenus)  systems  originally 
included  in  tlie  Department's  lime  10, 
1994.  proposal.  This  proposed 
rulemaking  would  implenu^nt  these 
statutory  provisions.  Other  provisions  ot 
I'ul).  I..  103-448  will  be  incorporattui 
into  later  rulemakings,  as  apprt)[)ri;ite. 
One  such  provision  requires  disclosure 
of  information  about  the  nutritional 
content  of  school  meals  and  the 
consistenc;y  of  the  meals  witli  the 
IDietary  Guidelines.  The  Department 
will  consider  a  number  of  option<;  tor 
implementing  this  provision.  Of 
paramount  concern  is  the  developniLiit 
of  an  a|)proach  that  provides  flexibiiily 
and  alternatives  for  sc.hool  food 
authorities,  hi  addition,  the  De[)artnu,'nt 
wants  to  ensure  that  any  recordkeeping 
or  reporting  requirements  that  are 
ass(jciated  with  the  requirenu-nt  for 
nutrition  disclosure  are  kept  to  a 
mininnmi. 

Ciirn'nt  Provisions 

Tht!  NSLP  was  d(!signed  in  I'Mf)  to 
offer  meals  that  provide  foods  whifli, 
over  time,  are  sufficient  to  approximate 
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one-third  of  the  National  Academy  of 
Sciences'  Recommended  Dietary 
Allowances  (RDA)  for  key  nutrients 
needed  for  growth  and  development  for 
the  10-12  year  old  child.  Historically, 
the  Department  has  attempted  to 
achieve  this  goal  by  requiring  that 
school  lunches  contain  minimum 
amounts  of  the  following  specific 
components:  meat/meat  alternate, 
breads/bread  alternates,  two  different 
vegetables/fruits  and  fluid  milk.  The 
pattern  for  the  SBP  has  the  goal  of 
providing  25  percent  of  the  RDA  and 
requires  minimum  quantities  of  the 
following  components:  two  servings  of 
any  combination  of  meat/meat  alternate 
or  breads/bread  alternates,  one  serving 
of  fruits  or  vegetables  and  fluid  milk. 

Proposed  Updating  of  the  Nutrition 
Standards 

Overall,  these  meal  patterns  .succeed 
in  providing  adequate  levels  of  key 
nutrients.  However,  they  were  never 
updated  to  reflect  the  broad  array  of 
scientific  data  documenting  that 
excesses  in  consumption  are  a  major 
concern  because  of  their  relationship  to 
the  incidence  of  chronic  disease. 
Consequently,  school  lunches  typically 
fail  to  comply  with  the  Dietary 
Guidelines  for  Americans,  published 
jointly  by  the  Department  of  Agriculture 
md  the  Department  of  Health  and 
Human  Services.  In  particular,  school 
lunches  fail  to  meet  the  Dietary 
Guidelines  recommended  limits  on 
percent  of  calories  from  fat  (30%)  and 
saturated  fat  (10%). 

To  address  these  deficiencies,  the 
pepartment  issued  a  proposed 
regulation  on  June  10,  1994,  updating 
the  nutrition  .standards  of  the  NSLP  and 
BP  and  requiring  that  school  meals 

mply  witi\  the  recommendations  of 
he  Dietary  Guidelines  no  later  than  July 

1998.  Recognizing  that  the  meal 
attern  did  not  provide  sufficient 
flexibility  to  enable  a  school  food 
service  to  comply  with  these 
requirements,  that  proposal  also 
proposed  to  replace  the  current  meal 

Ratterns  with  NuMenus  and  Assisted 
luMenus  so  that  meals  could  be 
evaluated  and  adjusted  routinely 
through  use  of  nutrition  analysis. 
Finally,  realizing  the  need  for  oversight 
^d  technical  assistance,  the 
Department  proposed  an  appropriate 
system  for  State  agency  monitoring  of 
school  food  authority  compliance  with 
he  nutrition  standards. 
The  Department  received  over  14,000 
omment  letters  in  respon.se  to  the  June 
0,  1994,  rulemaking.  Over  5,000 
commenters,  primarily  from  persons  in 
the  school  food  ser\'ice  community, 
•e«:ommended  that  a  meal  pattern  be 
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retained  and  that  it  be  designed  to  meet 
the  requirements  of  the  Dietary 
Guidelines.  A  number  of  commenters 
recommended  systems  currently  in  u.se 
in  their  areas,  such  as  the  Minnesota 
Lunch  Power  program  or  the  California 
SHAPE  program.  Many  commenters 
indicated  that  development  of  a  new 
meal  pattern  based  on  the  Dietary 
Guidelines  would  result  in  speedier 
implementation  of  the  updated  nutrition 
standards  because  meal  planners  were 
familiar  with  the  meal  pattern  concept. 

On  November  2,  1994,  Pub.  L.  103- 
448,  the  Healthy  Meals  for  Healthy 
Americans  Act  of  1994,  was  signed  into 
law.  This  law  had  no  provisions  that 
would  require  changes  to  the  June  10, 
1994,  proposal  other  than  to  mandate 
implementation  of  the  Dietary 
Guidelines  two  years  earlier  than  had 
been  proposed  and  to  require  that  food- 
based  menu  planning  systems  be 
permitted  as  means  to  try  to  conform 
meals  to  the  Dietary  Guidelines.  The 
proposed  provisions  involving 
NuMenus  and  Assisted  NuMenus  as 
well  as  the  proposed  nutrition  standards 
for  school  meals,  including  compliance 
with  the  applicable  Dietary  Guidelines, 
were  not  affected.  The  Department 
considers,  therefore,  that  the  June  10, 
1994.  proposal  is  consistent  with 
Congressional  intent  on  the  issues 
addressed  in  that  rule. 

The  Department  wishes  to  call 
attention  to  the  fact  that  certain 
provisions  included  in  the  June  10, 
1994,  proposal  will  be  discussed  in  this 
preamble  to  facilitate  public  review  and 
comment  on  food-based  menu  systems 
within  the  overall  context  of  the 
Department's  Sc;hool  Meals  Initiative  for 
Healthy  Children.  These  provisions 
such  as  NuMenus  and  Assisted 
NuMenus  are  not,  however,  being 
reproposed,  and  the  Department  will 
not  consider  additional  comments  on 
any  provisions  of  the  June  10,  1994. 
proposed  rule.  The  Department  will 
issue  a  final  rule  incorporating 
provisions  from  that  proposal  and  this 
one,  and  at  that  time  the  Department 
will  address  the  comments  received  on 
both  proposals. 

Meeting  the  Dietary  Guidelines.  RDA 
and  Energy  Levels 

As  originally  proposed  by  the 
Department  and  now  required  by 
.section  9(f)(2)(C)  of  the  NSLA,  all 
reimbursable  school  meals,  regardless  of 
the  method  used  to  plan  those  meals, 
will  be  required  to  meet  the  applicable 
recommendations  of  the  Dietary 
Guidelines  including  the  quantified 
standards  established  for  fat  and 
saturated  fat  over  the  course  of  a  s«:hool 
week. 


To  summarize  the  earlier  proposals, 
located  at  59  FR  30234-37,  school  food 
authorities  would  be  required  to  make 
an  effort  to  reduce  sodium  and 
cholesterol,  increase  dietary  fiber,  and 
serve  a  variety  of  foods.  However,  the 
Department  did  not  propose  specific 
levels  for  these  components,  since 
numeric  targets  are  not  established  by 
the  current  Dietary  Guidelines. 
Nevertheless,  progress  in  these  areas  is 
expected  and  would  be  assessed.  The 
RDA  for  the  following  nutrients  were 
proposed  at  minimum  levels:  protein, 
vitamin  A,  vitamin  C,  iron,  and  (^Icium 
as  well  as  the  recommended  energy 
intake  for  the  specific  age/grade.  It  was 
also  proposed  that  energy  levels 
(calories)  would  be  established  to 
provide,  over  the  school  week,  an 
average  of  one-third  of  the  RDA  for  the 
NSLP  and  one-fourth  for  the  SBP  and 
the  maximum  levels  of  calories  from  fat 
and  saturated  fat  would  be  limited  to  3i) 
percent  and  10  percent  of  calories, 
respectively. 

Food-Based  Menu  Systems 

In  developing  the  proposed  food- 
based  menu  planning  systems,  the 
Department  retained  the  structure  of  the 
current  meal  patterns  for  the  NSLP  and 
SBP  in  terms  of  components.  However, 
the  Department  could  not  retain  the 
current  quantity  requirements,  because 
they  are  inadequate  to  meet  the  goal  of 
compliance  with  the  Dietary'  Guidelines. 
Consequently,  portion  sizes  for  some 
components  have  been  realigned  to 
place  greater  emphasis  on  providing 
vegetables/fruits  and  grains.  In  addition. 
the  ways  grains/breads  products  mav 
contribute  to  the  reimbursable  meal 
would  be  expanded. 

The  Department  has  revised  the 
current  meal  pattern  to  better  refle«;l  the 
recommendations  of  the  Dietary 
Guidelines.  However,  in  the  absence  ot 
ongoing  nutrient  analysis,  there  can  be 
no  absolute  assurance  that  simple 
adherence  to  a  meal  pattern  will  result 
in  meals  that  comply  with  these 
nutrition  standards.  Because  of  the  vast 
differences  in  the  nutrient  value  of 
various  food  items,  especially  given 
different  cooking  methods,  meal 
planners  must  keep  in  mind  the  need  to 
modify  menus,  recipes,  product 
specifications,  and  preparation 
techniques.  However,  the  Department 
recognizes  that  there  may  be  some  meal 
planning  approaches  that  are  designed 
to  reflect  the  recommendations  of  the 
Dietary  Guidelines.  As  discussed  later 
in  this  preamble,  the  Department  mav 
allow  such  meal  planning  approaches  a.' 
one  way  of  demonstrating  compliant  e 
with  the  applicable  Dietary  Guidelines 
and  proposed  nutrition  standards 
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without  requiring  the  State  agency  to 
condud  nutrient  analysis  as  part  of  its 
oversight  responsibilities. 

Ill  designing  the  proposed  changes, 
the  Department  employed  a  method  that 
is  consistent  with  that  used  to  develop 
[irevious  meal  patterns  and  other  food 
guides.  Nutrient  profiles  were 
developed  for  each  of  the  four  food 
components.  Then,  using  food 
consumption  data  from  the  School 
Nutrition  Dietary  Assessment  (SNDA) 
Study  (released  in  October,  1993).  the 
Department  estimated  the  type  and 
frequency  of  foods  consumed  from  each 
of  the  food  components.  With  this 
information,  the  Department  arrived  at 
com[)osites  of  estimated  nutrient  and 
caloric  contributions  of  each  component 
and  calculated  revised  quantities  for 
each  component  to  achieve  complian<:e 
with  the  nutrition  standards  for  each 
age/grade  group.  (These  groupings  are 
discussed  later  in  this  preamble.) 

For  developmental  purposes,  the 
luitrient  profiles  for  each  meal 
component  were  calculated  based  on 
their  lowest  fat  forms  and  on  the 
assumption  that  they  contained  no 
added  sugars.  The  profiles  also 
maintained  the  approximate  proportions 
of  the  main  ingredients  which, 
according  to  SNDA,  were  used  to  satisfy 
ejich  component.  For  example,  in  the 
meat/meat  alternate  component,  the 
approximate  relative  proportions  of 
meat,  eggs,  beans,  and  cheese  were 
maintained.  After  establishing  that  the 
vitamin,  mineral  and  protein  needs 
were  met  for  each  age/grade  grouping, 
the  Department  determined  the  calorie 
levels  of  each  food  component  and 
calculated  the  difference  between  these 
levels  and  the  calorie  needs  of  each  age/ 
grade  group. 

Data  from  SNDA  demonstrates  that 
typical  school  meals  already 
substantially  exceed  the  target  for 
protein.  There  would  be  little  benefit, 
therefore,  to  raising  calorie  levels  by 
increasing  the  size  of  the  meat/meat 
alternate  or  milk  components.  Instead, 
the  additional  calories  needed  to  make 
up  the  difference  between  the  calorie 
levels  of  the  lowest-fat  versions  of  the 
meal  components  and  the  required 
calorie  levels  should  come  from 
carbohydrates  and  by  using  meat/meat 
alternate  and  milk  that  are  somewhat 
higher  in  fat  than  the  low-fat  products 
used  in  the  model.  Moreover,  the 
Department's  analysis  shows  that 
nutrition  standards  can  be  met  while 
using  a  variety  of  items  within  each 
component  while  still  remaining  within 
the  Dietary  Guidelines' 
recommendations  for  limiting  calories 
from  total  fat  to  30  percent  and  to  10 


percent  fur  saturated  fat  and  attaining 
the  RDA  for  specific  nutrients. 

For  many  s<;hools.  .supplying  one- 
third  of  the  recommended  energy 
allowance  (<:alories)  through  lunches 
that  provide  no  more  than  30  percent  of 
calories  from  total  fat  and  10  percent 
from  saturated  fat  will  require 
replacement  of  calories  from  fat  with 
calories  from  other  sources.  Fat  yields 
nine  calories  of  footl  energy  per  gram, 
more  than  twice  the  food  energy  per 
gram  provided  by  carbohydrates  and 
protein,  which  each  yield  four  calories 
per  gram.  The  Menu  Modification 
Demonstration  Projects,  conducted  by 
the  Department  in  1990-92,  showed  that 
a  common  shortcoming  in  efforts  to 
provide  meals  with  a  lower  percent  of 
calories  from  fat  is  the  failure  to 
maintain  total  calories  (Fox  and  St. 
Pierre,  1993).  In  this  demonstration 
project,  where  Federal  technical 
assistance  was  minimal,  three  of  the 
four  NSLP  demonstration  sites 
suf)stantially  reduced  total  fat.  but  did 
not  replace  the  lost  calories.  As  a  result, 
they  failed  to  achieve  their  target  goals 
for  pen;ent  of  calories  from  fat  for  the 
NSLP  meal,  and  they  fell  short  of 
providing  one-third  of  the  RDA  for  food 
energv.  It  is  therefore  appropriate  for 
food-ba.sed  menu  systems  to  include 
increased  servings  for  food  components 
which  can  provide  additional  calories 
from  sources  other  than  fat  while 
calories  from  fat  are  being  reduced. 
(REFERENCE:  Fox,  M.K.,  and  R.  St. 
Pierre  (1993).  Menu  Modification 
Demonstration  Grants:  Evaluation 
Results.  Volume  1:  Summary.  Prepared 
by  Abt  Associates.  Inc.  under  contract  to 
the  Department  of  Agriculture,  Food 
and  Nutrition  Service.) 

Age/Grade  Groups  for  Nutrition 
Standards 

The  Department  proposes  to  use  age/ 
grade  groupings  of  kindergarten  through 
grade  6  and  grades  7  through  12  with  an 
optional  grouping  for  kindergarten 
through  grade  3.  The  two  required 
groups  are  designed  to  reflect  the  grade 
structures  of  the  majority  of  schools. 
But,  as  some  schools  enroll  children  in 
kindergarten  through  grade  3,  an 
optional  standard  is  also  proposed. 

Establishing  separate  standards  and 
meal  patterns  for  younger  versus  older 
children  recognizes  the  need  to  provide 
adequate  energy  and  nutrients  for 
growth  based  on  their  particular  needs. 
Growth  and  maturation  changes  in 
adole.scents  require  higher  nutrient  and 
energy  levels  than  those  for  younger 
children.  Nutrient  and  calorie  levels 
designed  for  younger  children  are 
inappropriate  for  adolescents,  as  they 
fail  to  provide  sufficient  energy  for 


adolescents,  especially  for  boys,  as  well 
as  sufficient  iron  for  adoles<;ent  females. 
A  single  nutrient  standard  that  meets 
the  needs  of  the  adolescent  will  provide 
too  many  calories  and  too  much  f;it  for 
the  vounger  child  promoting  either  plate 
waste  or  excessive  intake.  In  develo|)ing 
the  calorie  levels,  the  Department  was 
also  mindful  of  the  need  to  hnlana-  the 
reduction  in  energy  from  calories  from 
fat  and  saturated  fat  as  advised  by  the 
Dietary  Guidelines,  with  the  need  to 
maintain  energy  levels  overall.  Energy 
lost  from  reduced  fat  meals  must  be 
replaced  bv  energy  from  «arboli\drrites. 

To  establish  these  levels,  a  fable 
entitled  "Calorie  and  Nutrient  Levels  tor 
School  Lunch"  would  be  included  at 
*?  211). 10(c)(2)  and  one  entitled  "Calorie 
and  Nutrient  Levels  for  School 
Breakfast"  in  §220.H(a)(2).  As  disi  ii.sscd 
further,  tables  for  the  minimum 
quantities  of  the  required  food 
components  are  also  propo.sed. 

Ciiangfs  to  the  NSLP  Meal  Cowpuiivnls 

The  following  are  the  specific  changes 
the  Department  is  proposing  to  the 
current  meal  pattern  components.  The 
Department  wi.shes  to  emphasize  that 
the  principal  differences  between  the 
proposed  meal  patterns  and  the  current 
patterns  reflect  increases  in  the 
quantities  of  vegetables/ fruits  and 
breads/grains  products.  The  Department 
is  proposing  no  reductions  to  the 
current  minimum  quantity  requirements 
for  any  components. 

Mpat'Mvat  Alternate  Component 

The  Department  is  not  proposing  to 
change  the  minimum  amounts  of  this 
component  required  for  children  in  any 
age  group.  Nor  are  any  changes  being 
made  to  what  constitutes  the  meat/meat 
alternate  component.  However, 
consistent  with  the  Food  Guide 
Pyramid,  guidance  materials  issued  by 
the  Department  in  support  of  food-ba.sed 
menu  planning  .systems  will  emphasize 
lower  fat  meat/meat  alternates. 

\  'egetdbles/Fniits 

The  Department  is  proposing  to 
increase  the  amount  of  fruits  and 
vegetables  made  available  over  the 
course  of  a  week.  The  Dietary- 
Guidelines  and  the  Department's  Food 
Pyramid  recommend  a  diet  with  a 
variety  of  vegetables,  fruits  and  grain 
products.  Moreover,  the  Department 
recognizes  that  fiber  levels  should  1h; 
increased  and  calories  from  non-proti;in 
soun:es  must  be  provided  to  replace 
those  lost  from  the  reduction  in  fat.  The 
Department  is  proposing  that  the 
minimum  servings  for  the  vegetables/ 
fruits  component  would  be  three-fourths 
of  a  cup  (currently  one-half  cup  for 
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children  in  kindergarten  through  grade 
:i|and  three-fourths  cup  for  grades  4-12) 
)^r  lunch  plus  an  additional  one-half 
(  up  served  over  a  five-day  period  for 
i:|iildren  in  kindergarten  through  grade 
i>,  Allowing  a  five-dav  period  to  serve 
I  he  additional  one-halt  cup  provides 
I  thools  with  flexibility  in  meal 
planning.  Because  older  children  have 
j;reater  need  for  calories  and  other 
ftlilrients,  the  proposed  rule  would 
iitcrease  the  minimum  .serving  for 
vegetables/ fruits  for  children  in  grades  7 
through  12  from  three-fourths  of  a  cup 
I  )er  day  to  one  cup  per  day.  No  changes 
ire  being  proposed,  however,  for  the 
jtortion  sizes  for  very  young  and 
lireschool  children  nor  are  changes 
made  to  what  constitutes  this 
c<jmponent.  The  Department  is 
j>roposing  to  revise  the  chart. 
■  Minimum  Quantities"  in  §  210.10(c)  as 
\^el\  as  the  additional  discussion  about 
this  component  in  §  210.10(d)(3)  to 
lOtlect  the  enhanced  portion  sizes. 

t'-r(i  ins/Breads 

As  with  the  fruit.s/vegetables 
( Omponent,  the  Department  is 

proposing  a  significant  increase  in  the 
I  mount  of  grains/breads  made  available 
(  uring  a  st;hool  week.  Both  the  Dietary 
(kiidelines  and  the  Department's  Food 
Pyramid  place  emphasis  on  the 
(Onsumption  of  grains.  In  keeping  with 
t  ie  use  of  the  term  "grains"  in  the 
Dietary  Guidelines,  this  propo.sal  would 
f  rtiend  the  chart,  "Minimum 
(Quantities'  in  §  210.10(c)  and  the 
additional  discus.sion  about  this 
(jomponent  in  §  210.10(d)(4)  to  rename 
the  component  currently  titled  "Bread/ 
Bread  Alternate."  The  new  title  would 
be  "Grains/Breads."  In  addition,  the 
Department  is  proposing  an  increase  in 
t  le  number  of  servings  of  grains  and 
t  neads  for  school  children  to  augment 
dietary  fiber  and  to  provide  an 
ajdditional  low-fat  source  of  calories  to 
balance  the  loss  of  calories  from  fat. 
y^gain.  it  should  be  noted  that  the 
.sbrvings  for  very  young  and  preschool 
qliildren  have  not  been  changed. 
However,  for  children  in  kindergarten 
through  grade  6.  the  number  of  .servings 
per  week  of  grains  and  breads  would  be 
i  icreased  from  8  to  12.  For  children  in 
grades  7  through  12,  the  number  of 
servings  would  be  increa.sed  from  10  to 
ip  servings  per  week.  The  Department  is 
also  proposing  to  revise 
()^210.10(d)(4)(ii)  to  permit  one  serving 
flert/oy  of  grains/breads  in  the  form  of 
ajdes.sert.  "This  proposed  change  is 
dJBsigned  to  provide  flexibility  to  assist 
rkbnu  planners  in  meeting  energv  needs. 

I  Current  guidance  (FNS  Instruction 
7B3-12),  Lssued  in  19«3.  established  the 
rt^miirements  and  the  minimum  weights 
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for  the  c:urrent  breads/bread  alternates 
component.  The  Department  plans  to 
rei.s.sue  this  Instruction  when  final 
regulations  are  published  to  revise  the 
criteria  for  determining  acceptable 
grains/breads  products  so  that  some 
additional  items  may  be  credited  to  this 
group.  However,  no  changes  are  being 
made  in  the  regulations  regarding  what 
constitutes  this  component. 

A//7Jt 

As  with  the  meat/meat  alternate 
component,  this  proposal  does  not 
change  the  current  minimum  serving 
.sizes  for  fluid  milk  for  any  of  the  age/ 
grade  groups.  Readers  should  note  that 
section  107  of  Pub.  L.  10.3-448  included 
a  provision  modifying  the  requirement 
that  fluid  whole  milk  and  fluid 
unfiavored  low-fat  milk  be  offered  as 
part  of  all  reimbursable  lunches.  The 
new  statutory  milk  requirement  at 
section  9(a)(2)  of  the  NSLA.  42  USC 
17,=}a(a)(2),  will  be  addressed  in  a 
separate  rulemaking. 

School  Lunch  Component  Chart 

To  reflect  these  proposed  changes  to 
the  sf:hool  lunch  pattern,  the  proposed 
rule  would  make  a  numlier  of  revisions 
to  the  table  entitled  "School  Lun<:h 
Patteni-Per  Lunch  Minimums"  in 
S  210.10{t:).  First,  the  title  of  the  chart 
would  be  renamed  "Minimum 
Quantities,"  since  some  of  the  quantity 
requirements  are  cumulative  over  the 
course  of  the  .school  week.  Secondlv.  th(' 
age/grade  groups  are  the  same  as 
discussed  above  for  the  nutrition 
standards,  except  that  the  minimum 
portions  for  children  ages  one  to  two 
who  may  participate  are  included  for 
easy  reference.  (Readers  should  note 
that  these  minimums  are  the  .same  as 
those  now  in  use.)  Furthermore,  school- 
age  children  have  been  separated  into 
two  groups:  (a)  kindergarten  through 
grade  6  and  (b)  grades  7  through  12. 
School  food  authorities  also  have  the 
option  of  using  alternate  portion  sizes 
established  for  children  in  kindergarten 
through  grade  3.  Readers  .should  note, 
however,  that  the  current 
recomniendatign  to  provide  children  in 
grades  7  through  12  with  three  ounces 
of  meat/meat  alternate  would  be 
deleted.  This  revision  is  intended  to 
ensure  that  the  chart  renet:ts  only  the 
propo.sed  regulatory  revisions.  It  has  no 
effect  on  the  minimum  portions  that 
.schools  must  offer.  In  addition,  the  chart 
has  been  revi.sed  to  incorporate  the 
proposed  increases  in  the  minimum 
portions  of  fruits  and  vegetables  and  the 
numberof  servings  of  grains/breads. 


Changes  to  the  School  Breakfast 

Program 

In  the  lune  10.  1994.  nileinakiTig.  the 
Department  al.so  proposed  to  amend  the 
nutrition  requirements  for  the  SDP.  As 
under  the  N.SLP,  the  SBP  would  be 
requir(;d  to  comply  with  the  Dietarv 
Guidelines  and  with  the  KD.\  and 
calories  levels  adjusted  appropriately. 
Broakfa.sts  would  b«,'  required  to  meet 
one-fourth  of  the  RDA  (consistent  with 
the  current  design  of  the  breakfast  meal 
pattern)  and  would  have  to  provide 
fewer  calories  than  lunches.  The  current 
age/grade  group  for  breakfast  is  retained 
because  of  its  familiarity.  Again,  only 
the  chart  reflecting  the  RDA  and  calorie 
levels  for  the  SBP  is  proposed  herein. 
The  chart  "Calorie  and  .Nutrient  Levels 
for  School  Breakfasts  "  is (ontained  in 
??  220.8(a)(2). 

Changes  to  the  SBP  Meal  Components 

As  with  the  proposed  school  Uuu  h 
pattem.  the  Department  is  not  proposing 
to  reduce  the  portion  size  for  anv  of  tht; 
components  of  school  breakfasts.  The 
following  are  the  specific  changes  the 
Department  is  proposing  to  the  c:urrent 
meal  pattern  components  for  scIkkiI 
breakfasts: 

Meat/Meat  Alternate  or  Grains/Breads 
I  the  New  Name  for  Bread/Bread 
Alternate) 

The  current  requirement  for  Ivvo 
.sen-ings  of  meat/meat  alternate  or  two 
servings  of  grains/breads  or  one  serving 
of  each  remains  the  same.  However, 
.school  food  authorities  are  encouraged 
to  offer  children  in  grades  7  through  12 
an  additional  ser\'ing  of  the  grains/ 
breads  component  per  day.  This 
optional  increase  in  the  number  of 
servings  is  intended  to  provide 
sufficient  c:alories  to  meet  the  needs  of 
the  adolescent  child,  especiallv 
adolescent  males,  when  the  fat  content 
of  the  breakfa.st  is  modified  to  be 
consistent  with  the  Dietan,'  Guidelines. 
To  this  end,  the  Department  emphasizes 
that  meeting  the  nutrient  requirements 
of  the  grades  7  through  12  with  the 
single  pattern  for  kindergarten  through 
grade  12  will  fw  difficult.  It  is  important 
that  s<:hool  food  authorities  recognize 
this  and  make  an  effort  to  offer  high 
calorie,  nutrient  dense  foods  in  the 
breakfast  menu. 

I  'egetables/Fruits 

There  are  im  proposed  changes  in  the 
minimum  portions  currently  required 
for  (  hildren  in  any  age  group. 

Milk 

There  are  no  proposed  changes  in  the 
n-quirements  for  the  amount  of  fluid 
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milk  that  is  served  either  as  a  beverage 
or  on  cereal. 

School  Breakfast  Component  Chart 

The  table  entitled  "School  Breakfast 
Pattem-Per  Breakfast  Minimums" 
currently  in  §  220.8(a)  would  be 
amended  to  reflect  the  above  proposed 
revisions.  As  with  the  NSLP,  no  changes 
are  being  proposed  to  the  minimum 
quantities  for  infants  and  young 
children  and  the  title  has  been  changed 
to  "Minimum  Quantities"  to  be 
consistent  with  the  corresponding  chart 
for  the  NSLP. 

Compliance  Monitoring 

The  Department  proposes  to  monitor 
compliance  with  the  nutritional 
standards  of  the  food-based  menu 
systems  in  a  manner  consistent  with  the 
compliance  process  proposed  for 
NuMenus,  Assisted  NuMenus  and  with 
the  current  regulations.  Compliance 
with  meal  components  and  quantities 
on  a  per-meal  basis  for  the  food-based 
menu  systems  remain  unchanged.  The 
requirements  in  §  210.18(g)(2)  for 
Performance  Standard  2  under  the 
administrative  review  system  would 
continue  to  apply  to  those  review 
elements;  i.e.,  on  the  day  of  a  review, 
the  lunch  service  must  be  observed  to 
ensure  that  all  required  meal 
components  are  offered  and  that 
children  accept  the  minimum  number  of 
items  stipulated  both  under  the 
standard  meal  service  and  the  offer 
versus  serve  option. 

The  requirement  that  program  meals 
meet  all  nutrition  standards,  including 
the  Dietary  Guidelines,  necessitates  an 
additional  review  methodology  for  State 
agencies.  While  the  compliance  method 
for  NuMenus  and  Assisted  NuMenus 
was  addressed  in  the  June  10, 1994, 
rulemaking,  this  proposal  addresses 
how  this  same  basic  compliance  method 
would  apply  to  food-based  menu 
systems.  Since,  by  law,  these  schools 
may  not  be  required  to  conduct  their 
own  nutrient  analysis,  State  agencies 
will  not  have  nutrient  analysis  records 
to  review  to  verify  that  the  meals  offered 
actually  met  the  nutrition  standards. 
Therefore,  the  Department  is  proposing 
to  amend  §  210.19,  General  Areas,  to 
require  that  State  agencies  conduct  a 
nutrient  analysis  of  one  week's  meals 
using  the  school's  production  records. 

This  proposal  would  also  authorize 
the  Department  to  approve  alternative 
methodologies  proposed  by  the  States  if 
they  provide  the  same  degree  of 
assurance  that  school  meals  are  in 
compliance  with  all  nutrition  standards. 
The  proposed  provision  on  monitoring 
is  consistent  with  a  statement  from  the 
Committees*  Analysis  accompanying  S. 


1614  that".  .  .  nutrient  analysis  may 
be  used  by  schools.  State  agencies  or  the 
Secretary  as  part  of  audit  and 
compliance  activities." 

In  order  to  provide  maximum 
flexibility  for  States  to  use  an  alternative 
methodology  to  nutrient  analysis  as  part 
of  an  administrative  review,  the 
Department  will  review  any  approaches 
proposed  by  State  agencies  or  by  school 
food  authorities  with  the  approval  of 
their  State  agency  to  meet  both  the 
applicable  Dietary  Guidelines  and  the 
standards  for  calories  and  nutrients  as 
detailed  in  the  June  10, 1995,  proposed 
rule  at  59  FR  30234-5  and  59  FR  30239- 
40,  for  the  NSLP  and  SBP,  respectively. 
If  the  school  food  authority  has  used  an 
approved  alternative  to  the  food-based 
menu  systems  option  and  has  precisely 
followed  it  to  meet  the  Dietary 
Guidelines  and  nutrition  standards,  the 
State  agency  would  not  be  required  to 
conduct  a  separate  nutrient  analysis. 

The  Department  solicits  comments  on 
alternative  methodologies  that  would 
support  the  production  of  meals  that 
adhere  to  the  Dietary  Guidelines.  The 
Department  is  particularly  interested  in 
methodologies  that  are  easily 
implemented  and  could  be  shared  with 
other  States  and  is  prepared  to  facilitate 
the  sharing  of  information  on  such 
methodologies  among  States  and  school 
food  authorities. 

As  part  of  its  on-going  efforts  to 
implement  the  Dietary  Guidelines,  the 
Department  has  been  in  contact  with 
State  agencies  to  determine  their 
training  and  technical  assistance  needs. 
As  a  result  of  information  obtained  from 
State  agencies,  a  plan  is  being 
developed  to  provide  a  variety  of 
resources  in  the  areas  of  training 
modules  and  materials,  recipes,  product 
specifications,  menu  planning  guides, 
videos  and  workshops  in  ways  that  are 
compatible  with  existing  State  training 
procedures.  In  addition,  the  Department 
will  be  soliciting  applications  for  grants 
totalling  approximately  $4,400,000  to 
fund  State-level  activities.  The 
Department  is  again  requesting  State 
and  local  administrators  to  comment  on 
what  types  of  training  and  technical 
assistance  are  needed  to  best  implement 
this  proposed  rule. 

Compliance  reviews  would  be 
conducted  on  the  meals  offered  by  the 
school  food  authority  and/or  the  schools 
selected  for  review,  depending  on  the 
level  at  which  menus  are  planned  and 
meals  provided.  For  example,  if  a  school 
food  authority  provides  meals  from 
satellite  kitchens  to  schools,  the  State 
agency  would  use  information  from  the 
production  records  at  those  kitchens  to 
prepare  the  nutrient  analysis.  However, 
if  an  individual  school  with  its  own 


menu  planning  and  food  production 
was  selected  for  review,  the  State 
agency  would  use  production  records 
from  that  school's  kitchen  for  nutrient 
analysis. 

The  State  agency's  nutrient  analysis 
would  be  conducted  using  the  same 
requirements  and  methodology 
employed  by  school  food  authorities 
choosing  to  use  NuMenus  or  Assisted 
NuMenus.  The  Department  proposed 
criteria  for  menu  analysis  in  the  June  10, 
1994  proposed  rule  and  is  currently 
considering  comments  on  those 
provisions  for  future  adoption  as  a  final 
rule. 

The  Department  also  recognizes  that 
some  schools  or  school  food  authorities 
may  choose  to  use  food-based  menu 
systems  and  to  conduct  their  own 
nutrient  analysis.  In  these  situations,  the 
State  agency  may  employ  the  analysis 
prepared  by  the  local  entity  in  lieu  of 
conducting  a  separate  nutrient  analysis, 
provided  that  the  nutrition  analysis  is 
done  in  accordance  with  the 
Department's  criteria. 

Using  the  Results  of  Nutrient  Analysis 
To  Measure  Compliance 

The  results  of  the  nutrient  analysis 
from  each  production  source  would  be 
used  to  determine  compliance  with  the 
Dietary  Guidelines'  recommendation  for 
limiting  the  calories  from  fat  and 
saturated  fat  as  well  as  the  calories  and 
the  nutrient  levels  for  the  age/grade 
groups.  In  addition,  the  levels  of 
sodium,  cholesterol  and  dietary  fiber 
would  also  be  determined.  These  figures 
would  be  used  for  future  reviews  to 
determine  if  the  school  food  authority 
had  progressed  toward  meeting  the 
nutrition  standards. 

School  food  authorities  found  to  be 
out  of  compliance  with  the  nutrition 
standards  would  be  required  to  initiate 
corrective  action.  This  requirement  is 
consistent  with  what  was  proposed  for 
implementation  of  NuMenus  and 
Assisted  NuMenus  in  the  June  10,  1994, 
proposed  regulation.  School  food 
authorities  would  be  required  to 
develop  an  acceptable  corrective  action 
plan  in  collaboration  with  the  State 
agency.  For  school  food  authorities 
making  good  faith  efforts  to  comply 
with  the  terms  of  the  corrective  action 
plan,  the  State  agency  would  provide 
technical  assistance  and  training  to  help 
them  meet  the  nutrition  standards  and 
Dietary  Guidelines.  However,  consistent 
with  the  June  10, 1994,  proposal,  if  the 
school  food  authority  has  not  been 
acting  in  good  faith  to  meet  the  terms  of 
the  corrective  action  plan  and  refuses  to 
renegotiate  the  plan,  the  State  agency 
shall  determine  if  a  disallowance  of 
reimbursement  funds  is  warranted. 
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1 4iscellaneous  Revisions 

:  <\:hool  Week 

I 
Sw;tions  106(b)  and  201(a)  of  Pub.  L. 

03-448  mandate  that  the  nutritional 
ijoquirenients  for  school  meals  be  based 
(in  a  weekly  average.  The  use  of  a 
>^'eekly  average  was  proposed  by  the 
Department  on  June  10, 1994  to 
establish  a  time  frame  for  analyzing 
rititrients  under  NuMenus  and  Assisted 
IluMenus.  The  Department  is  proposing 
tjo  add  a  more  general  definition  of 

School  week"  to  §  210.2  and  to  §  220.2 
to  clarify  the  appropriate  time  period  for 
<  fctermining  compliance  with  the 
laquired  nutrition  standards.  As 
proposed  here.  "School  week  '  would  be 

minimum  of  three  days  and  a 
rhaximum  of  seven  days,  and  the  davs 
\k'ttuld  be  consecutive. 

i  vod  Component.  Food  Item 

The  definitions  in  §  210.2  of  "Food 
(jAmponent"  and  "Food  Item"  would  be 
IE  vised  to  reOect  the  new  title  of  the 
{ lains/breads  component  that  would 
ijii  place  the  current  title  of  bread/bread 
llternate.  The  Department  would  also 
1 1  ;e  to  note  that  no  changes  are  being 
{ I  oposed  to  the  number  of  items  that 
pmprise  a  reimbursable  mecl.  Five 
i  0ms  will  continue  to  be  required  for  a 
rpjimhursable  lunch,  and  under  the  offer 
rsus  ser\'e  option,  three  of  the  five 
ms  must  be  taken. 


The  definition  of  "Lunch"  in  §210.2 
v.piiid  be  revised  to  incorporate  a 
rs^erence  to  the  nutrition  standards  as 
f  irt  of  the  elements  that  reimbursable 
rieals  must  meet.  Readers  should  note 

\i\{  this  proposal  repeats  the  definition 
c  f  "Lunch  under  NuMenus  and  Assisted 
MliMenus"  and  under  the  current  meal 
J  4'tem.  as  proposed  in  the  June  10, 
'94,  nilemaking.  The  Department  is 

sweating  this  provision  in  order  to 
vide  readers  with  a  complete 
definition  of  "Lunch"  under  all  meal 
pllanning  systems.  However,  since  the 
Department  has  already  received 
cpmments  on  the  earlier  definition,  the 
iJepartment  will  not  accept  additional 
comments  on  the  definition  of  lunch 
under  NuMenus  and  Assisted 
^  uMenus. 

ft  Tilk  Component 

in  §  210.10(d)(1)  there  is  a  special 
e|(iemption  for  schools  that,  prior  to  May 

1980,  served  six  fluid  ounces  instead 
o  r  the  currently  required  eight  fluid 
ojnt:es  to  children  ages  5-8  in  grades 
kindergarten  through  grade  3.  This 
proposal  would  remove  this  obsolete 
reference. 
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Effective  Dates 

Section  106(b)(2)  of  Pub.  L.  103-448 
requires  that  schools  implement  the 
Dietary  Guidelines  by  July  1.  1996, 
unless  a  State  agency  grants  a  waiver  to 
postpone  implementation.  Waivers  may 
delay  implementation  to  no  later  than 
July  1,  1998. 

The  statute  also  permits  the  Secretary 
to  establish  a  date  for  implementation 
iater^han  July  1. 1998.  The  Department 
does  not  presently  envision  extending 
this  deadline  because  of  the  need  to 
begin  compliance  with  the  Dietary 
Guidelines  in  an  expeditious  manner. 

In  addition,  section  112(c)(3)  of  Pub. 
L.  103-448.  42  U.S.C.  1760(k)(3), 
requires  the  Department  to  issue  a  final 
regulation  on  tliis  subject  by  June  1. 
1995.  incorporating  the  results  of  this 
proposed  rulemaking  as  well  as  those 
concerning  NuMenus  and  Assisted 
NuMenus  that  were  proposed  in  the 
June  10,  1994.  rule.  Further,  the 
Department,  in  compliance  with  section 
112(c)(2)  of  Pub.  L.  103-448,  42  USC 
1760(k)(2),  will  be  issuing  a  notice  in 
the  Federal  Register  to  announce  a 
public  meeting  to  discuss  this  proposed 
action.  This  meeting  will  be  held  within 
45  days  of  publication  of  this 
rulemaking  and  will  be  open  to  all 
interested  parties  and  oi-ganizations. 
The  Department  enfjourages  persons 
reviewing  this  proposed  rule  to  watch 
for  the  Federal  Register  announcement 
of  the  publJG  meeting. 

While  compliance  with  the  updated 
nutrition  standards  is  not  required  until 
July  1. 1996  (or  later  if  waived  by  the 
State  agency),  school  food  authorities 
are  encouraged  to  work  towards  meeting 
the  Dietary  Guidelines  as  well  as  the 
appropriate  levels  of  nutrients  and 
calories  as  soon  as  feasible. 

List  of  Subjects 

7CFRPart210 

Children.  Commodity  School 
Proj^ram.  Food  assistance  programs. 
Grants  programs-social  programs. 
National  School  Lunch  Program, 
Nulriiion,  Reporting  and  recordkeeping 
requirements.  Surplus  agricultural 
commodities. 

7  CFR  Part  220 

Children,  Food  assistance  programs, 
Grant  programs — social  programs. 
Nutrition.  Reporting  and  recordkeeping 
requirements.  School  Breakfast  Program. 

Accordingly,  7  CFR  Parts  210  and  220 
are  proposed  to  amended  as  follows: 

PART  210— NATIONAL  SCHOOL 
LUNCH  PROGRAM 

1.  The  authority  citation  for  7  CFR 
part  210  is  revi.sed  to  read  as  follows: 


Authority:  42  U.S.C  1751-1760. 1779. 

2.  In -§210.2: 

a.  the -definition  of  "Food  component" 
is  revised; 

b.  the  definition  of  "Food  item"  is 
revised; 

c.  the  definition  of  "Lunch"  is 
revised;  and 

d.  a  new  definition  of  "School  week" 
is  added  in  alphabetical  order.  The 
revisions  and  addition  read  as  follows: 

§210.2    Definitions. 

*  *         •         •         • 

Food  component  means  one  of  the 
four  food  groups  which  compose  the 
reimbursable  school  lunch,  i.e.,  meat  or 
meat  alternate,  milk,  grains/breads  and 
vegetables/fruits. 

Food  item  means  one  of  the  five 
required  foods  that  compose  the 
reimbursable  school  lunch,  i.e.,  meat  or 
meat  alternate,  milk,  grains/breads,  and 
two  (2)  ser\'ings  of  vegetables,  frviits,  or 
a  combination  of  both. 

*  *        •        »        • 

Lunch  means  a  meal  which  meets  the 
nutrient  and  calorie  levels  designated  in 
§  210.10(c)  and,  if  applicable,  the  school 
lunch  pattern  for  specified  age/grade 
groups  as  designated  in  §  210.10. 

*  •       '  *        *        * 

School  week  me.ins  the  period  of  time 
used  as  the  basis  for  determinif.g 
compliance  with  the  1990  D'etury 
Guidelines  for  Americans  and  the 
calorie  and  nutrient  levels  in 
§  210.10(c)|2).  The  period  shall  l)e  a 
minimum  of  three  consecutive  days  and 
a  maximum  of  consecutive  seven  days. 
Weeks  in  which  school  lunches  are 
offered  less  than  three  times  shall  be 
combined  with  either  the  prenous  or 
the  coming  week. 

*  *    '    •        *        • 

3.  In  §210.10: 

a.  The  section  heading  is  revised; 

b.  The  heading  of  paragraph  (a)  is 
revised; 

c.  Paragraph  (c)  is  revised; 

d.  The  last  two  sentences  of  the 
concluding  text  following  paragraph 
(d)(1)  are  removed; 

e.  A  new  sentence  is  added  at  the  end 
of  paragraph  {d)(3); 

f  The  heading  of  paragraph  (d)(4)  is 
revised;  and 

g  The  second  through  fifth  sentences 
of  paragraph  (d)(4)(ii)  are  removed  and 
one  new  sentence  is  added  in  their 
place. 

The  additions  and  revisions  read  as 
follow.s: 

§210.10    Nutrftion  standards  for  lunches 
and  menu  pianning  methods. 

{a)  Definitions  for  infant  meals.  *  *  * 
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(c)  Minimum  quantities/nutrient 
levels  for  food-based  menu  systems. 

(1)  At  a  minimum,  schools  shall  serve 
meals  in  the  quantities  provided  in  the 
following  chart: 


MINIMUM  QUANTITIES 

REQUIRED  FOR 

OPTION  FOR 

AGES  1-2 

PRESCHOOL 

GRADES  K-6 

GRADES  7-12 

GRADES  K-3 

MEAL  COMPONENT: 

I^ILK                             

6  OUNCES  

1  OUNCE 

6  OUNCES  

1 'A  OUNCES  ... 
'A  CUP  

• 

BOUNCES  

2  OUNCES  

%  CUP  PLUS 
ADDITIONAL 
'/iCUP 
OVER  A 
WEEK. 

112  SERVINGS 
PER  WEEK- 
MINIMUM  OF 
1  PER 
DAY.'  2 

BOUNCES  

2  OUNCES  

1  CUP 

15  SERVINGS 
PER  WEEK- 
MINIMUM  OF 
1  PER 
DAY.'  2 

8  OUNCES. 

MEAT  OR  MEAT  ALTERNATE  

I'/i  OUNCES. 

FRUITS  AND  VEGETABLES 

'/i  CUP  

%  CUP. 

(DRAINS  AND  BREADS            

15  SERVINGS 
PER  WEEK- 
MINIMUM  OF 
'A  PER  DAY.' 

18  SERVINGS 
PER  WEEK- 
MINIMUM  OF 
1  PER  DAY.' 

10  SERVINGS 

PER  WEEK- 
MINIMUM  OF 
1  PER 
DAY.'  2 

'  FOR  THE  PURPOSES  OF  THIS  CHART,  WEEK  EQUALS  FIVE  DAYS. 
2  UP  TO  ONE  GRAINS/BREADS  SERVING  PER  DAY  MAY  BE  A  DESSERT. 


(2)  At  a  minimum,  schools  shall 
provide  the  following  calorie  and 
nutrient  levels  over  a  school  week: 


CALORIE  AND  NUTRIENT  LEVELS  FOR  SCHOOL  LUNCH 


ENERGY  ALLOWANCES  (CALORIES) 

TOTAL  FAT  (AS  A  PERCENTAGE  OF  ACTUAL  TOTAL  FOOD  ENERGY)  

TOTAL  SATURATED  FAT  (AS  A  PERCENTAGE  OF  ACTUAL  TOTAL  FOOD  ENERGY) 

PROTEIN  (9)  

CALCIUM  (mg) 

IRON  (mg) 

VITAMIN  A  (RE)  

VITAMIN  C  (mg) 

'  NOT  TO  EXCEED  30  PERCENT  OVER  A  SCHOOL  WEEK. 
2  NOT  TO  EXCEED  10  PERCENT  OVER  A  SCHOOL  WEEK. 


PRE- 
SCHOOL 


517 

V) 

{') 

7 

267 

3.3 
150 
14 


GRADES 
K-6 


664 

(') 

(^) 

10 
286 

3.5 
224 

15 


GRADES 
7-12 


B25 

V) 

I?) 

16 
400 

4.5 
300 

IB 


GRADES 
K-3  OP- 
TION 


633 

V) 

(^) 

9 

267 

33 
200 
15 


(3)  School  food  authorities  shall 
comply  with  1990  Dietary  Guidelines 
for  Americans  and  the  provisions  in 
paragraph  (c)(2)  of  this  section  no  later 
than  July  1, 1996  except  that  State 
agencies  may  grant  waivers  to  postpone 
implementation  until  no  later  than  July 
1. 1998.  Such  waivers  shall  be  granted 
by  the  State  agency  using  guidance 
provided  by  the  Secretary. 

(d)  Lunch  components.  *  *  * 

(3)  Vegetable  or  fruit.  *  *  *  For 
children  in  kindergarten  through  grade 
six,  the  requirement  for  this  component 
is  based  on  minimum  daily  servings  and 
an  additional  1/2  cup  in  any 
combination  over  a  five  day  period. 

(4)  Grains  and  breads.  •  *  * 

(ii)  *  •  *  The  requirement  for  this 
component  is  based  on  minimum  daily 


servings  plus  total  servings  over  a  five 
day  period.  *  *  * 

***** 

4.  In  §  210.19,  paragraphs  (a)(1) 
through  (a)(5)  are  redesignated  as 
paragraphs  (a)(2)  through  (a)(6) 
respectively,  and  a  new  paragraph  (a)(1) 
is  added  to  read  as  follows: 

§210.19    Additional  responsibilities. 

(a)  General  Program  management. 

*  *  » 

(1)  Compliance  with  nutrition 
standards.  Unless  waived  in  accordance 
with  §  210.10(c)(3),  beginning  with 
School  Year  1996-97,  school  food 
authorities  shall  comply  with  the  1990 
Dietary  Guidelines  for  Americans  and 
the  calorie  and  nutrient  levels  specified 
in  §  210.10(c)  for  reimbursable  meals. 


(i)  Beginning  with  School  Year  1996- 
97,  State  agencies  shall  evaluate 
compliance  with  the  established 
nutrition  standards  over  a  school  week. 
At  a  minimum,  these  evaluations  shall 
be  conducted  once  every  5  years  and 
may  be  conducted  at  the  same  time  a 
school  food  authority  is  scheduled  for 
an  administrative  review  in  accordance 
with  §  210.18.  State  agencies  may  also 
conduct  these  evaluations  in 
conjunction  with  technical  assistance 
visits,  other  reviews,  or  separately- 
Except  as  provided  in  this  paragraph 
(a)(l)(i),  the  State  agency  shall  conduct 
nutrient  analysis  on  the  menu(s)  served 
during  the  review  period  to  determine  if 
the  1990  Dietary  Guidelines  for 
Americans  and  the  calorie  and  nutrient 
levels  specified  in  §  210.10(c)(2)  and 


Federal  Register  /  Vol.  60,  No.  18  /  Friday,  January  27,  1995  /  Proposed  Rules 


5521 


§'220.8(a)(2)  of  this  chapter  were  met. 
However,  the  State  agency  may: 

(A)  Use  the  nutrient  analysis  of  any 
s  :hool  or  school  food  authority  that 
offers  meals  using  the  food-based  menu 
systems  approaches  provided  in 
§  210.10(c)  and/or  §  220.8(b)  of  this 
chapter  and  that  conducts  its  own 
nutrient  analysis  under  criteria 
established  by  USDA  of  those  meals;  or 

El)  Develop  its  owm  method  for 
pliance  review,  subject  to  USDA 
roval. 
i  (li)  if  the  menu  for  the  school  week 
fails  to  comply  with  the  1990  Dietary 
Guidelines  for  Americans  and/or  to 
meet  the  calorie  and  nutrient  levels 
specified  in  §  210.10(c)(2)  and/or 
§  220.8(a)(2)  of  this  chapter,  the  school 
food  authority  shall  develop,  with  the 
assistance  and  concurrence  of  the  State 
agency,  a  corrective  action  plan 
designed  to  rectify  those  deficiencies. 
T}ie  State  agency  shall  monitor  the 
school  food  authority's  execution  of  the 
plan  to  ensure  that  the  terms  of  the 
corrective  action  plan  are  met. 


(iii)  If  a  school  food  authority  failed 
to  meet  the  terms  of  the  corrective 
action  plan,  the  State  agency  shall 
determine  if  the  school  food  authority  is 
working  towards  compliance  in  good 
faith  and,  if  so,  may  renegotiate  the 
corrective  action  plan,  if  warranted. 
However,  if  the  school  food  authority 
has  not  been  acting  in  good  faith  to  meet 
the  terms  of  the  corrective  action  plan 
and  refuses  to  renegotiatfe  the  plan,  the 
State  agency  shall  determine  if  a 
disallowance  of  reimbursement  funds  as 
authorized  under  paragraph  (c)  of  this 
section  is  warranted. 


PART  220-SCHOOL  BREAKFAST 
PROGRAM 

1.  The  authority  citation  for  7  CFR 
part  220  is  revised  to  read  as  follows: 

Authorit):  42  U.S.C.  1773. 1779. 

2.  In  §  220.2,  a  new  paragraph  (w-l) 
is  added  to  read  as  follows: 


§220.2    Definitions. 

•         »         •         «         * 

(w-l)  School  vveeic  means  the  period 
of  time  used  as  the  basis  for  determining 
compliance  with  the  1990  Dietary 
Guidelines  for  Americans  and  the 
calorie  and  nutrient  levels  in 
§  220.8(a)(2).  The  period  shall  be  a 
minimum  of  three  consecutive  days  and 
a  maximum  of  seven  consecutive  days. 
Weeks  in  which  school  breakfasts  are 
offered  less  than  three  times  shall  be 
combined  with  either  the  previous  or 
the  coming  week. 
***** 

3.  In  §  220.8,  the  section  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

§  220.8    Nutrition  standards  for  school 
brealcfasts  and  menu  planning  methods. 

(a)  Minimum  quantities/nutrient 
levels  for  food-based  menu  systems. 

(1)  At  a  minimum,  schools  shall  ser\e 
meals  in  the  quantities  provided  in  the 
following  chart: 


MINIMUM  QUANTITIES 


REQUIRED  FOR 


tAEAL  COMPO- 
NENT: 
MILK  (FLUID) ' 
MEAT  OR 
MEAT  AL- 
TERNATE. 
GRAINS/ 
BREADS. 


VEGETABLES/ 
FRUITS  2. 


AGES  1-2 


r/2CUP 

72  OUNCE  PLUS 


'/2  SERVING  EACH  OF 
GRAINS/BREADS  AND 
MEAT/MEAT  ALTER- 
NATE V/2  OUNCE)  OR. 

2  GRAINS/BREADS  OR  .. 

2  MEAT/MEAT  ALTER- 
NATE (1  OUNCE) 


V*  CUP 


PRESCHOOL 


%  CUP  

V2  OUNCE  PLUS 


'/2  SERVING  EACH  OF 
GRAINS/BREADS  AND 
MEAT/MEAT 
ALTERNATE('/2  OUNCE) 
OR. 

2  GRAINS/BREADS  OR  

2  MEAT/MEAT  ALTER- 
NATE (1  OUNCE) 


V2  CUP 


GRADES  K-12 


BOUNCES  

1  OUNCE  PLUS 


ONE  SERVING  EACH  OF 
GRAINS/BREADS  AND 
MEAT/MEAT  ALTER- 
NATE (1  OUNCE)  OR 

2  GRAINS/BREADS  OR  ... 

2  MEAT/MEAT  ALTER- 
NATE (2  OUNCES)  


'/^CUP 


OPTION  FOR 


GRADES  7-12 


B  OUNCES. 

2  OUNCES  PLUS 


ONE  SERVING  EACH  OF 
GRAINS.'BREADS  AND 
MEAT/MEAT  ALTER- 
NATE (2  OUNCES)  OR 

2  GRAINS/BREADS  OR 

2  MEAT/MEAT  ALTER- 
NATE (4  OUNCES)  PLUS 

ADDITIONAL  1  OUNCE 
PER  DAY  OF  GRMNSr 
BREADS. 

'/^  CUP. 


A  SERVING  OF  FLUID  MILK  SERVED  AS  A  BEVERAGE  OR  ON  CEREAL  OR  USED  IN  PART  FOR  EACH  PDRPD^F 
'A  SERVING  OF  FRUITS  OR  VEGETABLES  OR  BOTH.  OR  FULL-STRENGTH  FRUIT  OR  VEGETABLE^^^^^^^^ 

(2)  At  a  minimum,  schools  shall 
provide  the  following  calorie  and 
nutrient  levels  over  a  school  week: 


CALORIE  AND  NUTRIENT  LEVELS  FOR  SCHOOL  BREAKFAST 


ENERGY  ALLOWANCES  (CALORIES)  .: 

TOTAL  FAT  (AS  A  PERCENTAGE  OF  ACTUAL  TOTAL  FOOD  ENERGY) """ 

TOTAL  SATURATED  FAT  (AS  A  PERCENTAGE  OF  ACTUAL  TOTAL  FOOD  ENERGY) 

PROTEIN  (g)  

CALCIUM  (mg) 

IRON  (mg)  


PRE- 
SCHOOL 


388 

(') 

(2) 

5 

200 

2.5 


GRADES 
K-12 


554 

(') 

(^ 

10 
257 
3.0 


OPTION 

FOR 
GRADES 

7-12 


618 

V) 

('T 

12 
300 
3.4 
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CALORIE  AND  NUTRIENT  LEVELS  FOR  SCHOOL  BREAKFAST 

PRE- 
SCHOOL 

GRADES 
K-12 

OPTION 

FOR 
GRADES 

7-12 

VITAMIN  A  (RE)  

113 
11 

197 
13 

225 

VITAMIN  C  (mg) - .. . . 

14 

'  NOT  TO  EXCEED  30  PERCENT  OVER  A  SCHOOL  WEEK. 
?NOT  TO  EXCEED  10  PERCENT  OVER  A  SCHOOL  WEEK. 


(3)  School  food  authorities  shall 
comply  with  1990  Dietary  Guidelines 
for  Americans  and  the  provisions  in 
paragraph  (c)(2)  of  this  section  at  the 
same  time  such  provisions  are 
implemented  for  the  National  School 
Lunch  Program  in  accordance  with 
§210.10  (c)(3)  of  this  chapter. 

*  *        *        *        « 

4.  In  §  220.13,  paragraphs  (f)(3)  and 
(f)(4)  are  redesignated  as  paragraphs 
(f)(4)  and  (f)(5),  respectively  and  a  new 
paragraph  (f)(3)  is  added  to  read  as 
follows: 

§  220.1 3    Special  responsibilities  of  State 
agencies. 

*  •         «        *         * 

(f)*  *  • 

(3)  For  the  purposes  of  compliance 
with  the  1990  Dietary  Guidelines  for 
Americans  and  the  calorie  and  nutrient 
levels  specified  in  §  220.8(a)(2),  the 
State  agency  shall  follow  the  provisions 
specified  in  §  210.19(a)(1)  of  this 
chapter. 

*  *        *        *        • 

Dated:  January  18, 1995. 
Ellen  Haas 

Under  Secretary  for  Food,  Nutrition,  and 
Consumer  Services 

Appendix  A — Regulatory  Cost'Benerit 
Assessment:  Food-Based  Menu  Systems 

1.  Title:  National  School  Lunch  and 
School  Breakfast  Program:  Food-Based 
Menu  Systems. 

2.  Background:  The  proposed  rule  for 
food-based  menu  systems  is  an 
extension  of  the  proposed  rule  on 
Nutrition  Objectives  for  School  Meals 
which  was  published  in  the  June  10, 
1994  Federal  Register  at  59  FR  30218 
(USDA  Food  and  Nutrition  Service, 
1994). 

This  cost/benefit  assessment  extends 
the  cost/benefit  assessment  which  was 
developed  for  the  proposed  rule  on 
Nutrition  Objectives  for  School  Meals  to 
encompass  the  proposed  food-based 
menu  systems.  That  analysis  was 
published  in  the  Federal  Register  along 
with  the  rule. 

The  Healthy  Meals  for  Healthy 
Americans  Act  of  1994,  PL.  103-448, 
November  2, 1994,  requires  USDA  to 
provide  within  the  National  School 
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Lunch  and  School  Breakfast  Programs 
an  option  for  planning  meals  using  a 
food-based  system.  This  proposed  rule 
amends  the  current  meal  patter 
requirements  and  defines  the  food 
components  and  the  minimum 
quantities  for  each  component  for 
various  ages  or  grade  levels.  It  also 
defines  the  nutrient  requirements  for 
school  meals  for  each  of  the  age  or  gradi^ 
levels,  using  levels  derived  from  the 
most  recent  (1989)  Recommended 
Dietary  Allowances  (RDAs)  published 
by  the  National  Research  Council  and 
from  the  quantitative  recommendations 
for  the  maximum  levels  of  fat  and 
saturated  fat  as  a  percent  of  calories 
contained  in  the  most  recent  (1990) 
USDA/DHHS  Dietary  Guidelines  for 
Americans.  These  changes  would  be 
implemented  by  July  1,  1996  as  required 
by  law. 

3.  Statutory  Authority:  National 
School  Lunch  Act  (42  U.S.C.  1751- 
1760, 1779)  and  Child  Nutrition  Act  of 
1966  (42  U.S.C.  1773,  1779). 

4.  Cost/Benefit  Assessment  of 
Economic  and  Other  Effects: 

Synopsis 

This  assessment  finds  that  the 
proposed  food-based  menu  system 
requirements  can  be  met  within  current 
food  costs  and  with  market  impacts  at 
levels  presented  for  the  Nutrient 
Standard  Menu  Planning  system 
proposed  in  the  June  10, 1994  Federal 
Register.  Compared  to  current  school 
food  service  practice,  improvement  in 
food  preparation  techniques  and  food 
selections  within  food  categories  would 
be  needed  to  meet  the  proposed  food- 
based  menu  system  requirements  and 
RDA/Dietary  Guidelines-derived 
nutrient  targets  for  NSLP.  While  average 
food  cost  need  not  change,  there  will  be 
a  cost  at  the  state  level  for  establishing 
and  conducting  nutrient  analysis  as  a 
routine  component  of  local  reviews.  The 
national  total  for  this  cost  is  estimated 
to-be  less  than  $2  million  per  year,  and 
is  offset  by  continuation  of  the 
previously  proposed  20  percent 
reduction  in  state  monitoring 
requirements. 


a.  Costs  To  Produce  a  Meal 

The  cost/benefit  analysis 
accompanying  the  June  10, 1994 
regulatory  proposal  "Nutrition 
Objet:tives  for  Healthy  School  Meals" 
determined  that  by  using  the  Nutrient 
Standard  Menu  Planning  approach  it  is 
possible  within  the  current  cost  to 
provide  school  meals  which  meet 
defined  nutrient  targets  derived  from 
RDAs  and  the  Dietary  Guidelines  for 
Americans.  Since  the  food-based  menu 
planning  system  is  being  proposed  as  a 
system  which  may  be  used  in  lieu  of 
Nutrient  Standard  Menu  Planning 
(NSMP)  and  Assisted  Nutrient  Standard 
Menu  Planning,  school  food  authorities 
will  be  able  to  select  the  planning 
approach  which  best  fits  their  needs, 
including  consideration  of  the  cost  of 
planning  and  providing  meals  under  the 
various  available  methods.  This 
document  extends  the  previously 
published  analysis  and  discussion  to 
cover  the  food-based  menu  planning 
option.  Since  tlie  proposed  meal  pattern 
for  the  School  Breakfast  Program  retains 
the  existing  pattern,  this  analysis 
focuses  on  the  lunch  meal. 

Data 

A  nationally  representative  sample 
included  in  the  School  Lunch  and 
Breakfast  Cost  Study  conducted  for  FNS 
by  Abt  Associates  found  an  average  food 
cost  of  $0.72  for  school  lunch  meals 
prepared  under  the  current  meal 
pattern,  rounded  to  the  nearest  whole 
cent  (Abt  Associates,  1994).  This 
includes  costs  for  all  foods  served  as 
part  of  the  National  School  Lunch 
Program  (NSLP)  reimbursable  meal  and 
is  not  limited  to  the  cost  of  items  which 
are  credited  towards  the  current  meal 
pattern  requirement,  but  excludes  items 
offered  for  sale  as  a  la  carte.  For 
example,  if  a  school  included  a 
condiment  bar  and  a  cookie  dessert 
along  with  the  NSLP  meal  without  an 
additional  charge,  the  cost  of  the 
ingredients  in  the  condiment  bar  and 
the  cookie  dessert  were  included  in  the 
"  overall  average  food  fcost  determination, 
even  though  these  items  were  not 
credited  towards  meeting  the  meal 
pattern  minimum  requirements. 
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Similarly,  if  a  school  included  in  its 
N'SLP  meal  more  than  the  minimum 
amount  of  vegetable  and  fruit  required 
by  the  current  meal  pattern,  the  cost  of 
t  \e  ingredients  in  the  full  amount 
i  Tcluded  in  the  NSLP  meal  was 
i  icluded  in  the  overall  average  food  cost 
qetermination. 

Data  on  actual  foods  served  in  the 
^[SLP  were  obtained  from  the  1993 
I'SDA  School  Nutrition  Dietary 
/.ssessment  (SNDA)  study  conducted  bv 
Mathematica  Policy  Research  for  FNS 
(Mathematica  Policy  Research,  1993). 
The  study  included  a  sur\'ey  of  about 
3550  students  in  grades  1  through  12  in 
545  schools  throughout  the  country.  The 
sudents  reported  detailed  information 
oln  the  kinds  and  amounts  of  foods  and 
averages  they  consumed  during  a  24- 
Jur  period.  The  impact  analysis  used 
tlly  the  portion  of  the  data  on  foods 
itved  to  children  as  part  of  credited 
jhool  lunches.  It  included  plate  waste 
It  excluded  a  la  carte  items,  such  as 
.sserts.  purchased  in  addition  to  the 
s|:hool  lunch.  The  SNDA  survey 


contained  detailed  information  on  over 
600  food  items  served  in  the  school 
lunch  program.  These  items  were 
aggregated  into  52  food  groups  based  on 
the  primary  ingredient  and  the  percent 
of  calories  from  fat.  For  example,  there 
were  two  beef  categories:  high-fat  and 
low-fat  beef;  two  poultrj'  categories;  etc. 

Food  costs  were  estimated  from 
ingredient  cost  data  obtained  in  the 
1993  School  Lunch  and  Breakfast  Cost 
Study  and  recipes  for  school  lunch 
items.  The  recipes  were  necessary  for 
two  reasons:  aggregation  of  ingredient 
costs  to  costs  of  food  served,  and  for 
estimating  the  change  in  usage  of  the 
various  agricultural  commodities. 

The  USDA  Economic  Research 
Service  (ERS)  developed  a  computer 
model  incorporating  the  above  data  to 
assist  in  estimating  the  possible  range  of 
market  impacts  from  the  changes  in  the 
June  10, 1994  proposed  rule.  For  the 
current  analysis,  this  model  was 
extended  to  reflect  the  food  component 
crediting  used  in  food-based  menu 
planning.  Crediting  for  each  of  the  52 


food  groups  towards  the  four  food 
components  of  the  existing  NSLP  meal 
pattern  was  estimated  by  FNS  using 
information  contained  in  the  "Food 
Buying  Guide  for  Child  Nutrition 
Programs."  This  extended  model  was 
then  used  to  determine  the  average 
NSLP  crediting  of  the  NSLP  meals 
included  in  the  SNDA  data. 

Findings 

Table  1  shows  in  abbreviated  form  the 
current  meal  pattern  requirements  for 
NSLP  for  grades  K-12.  For  consistency 
with  the  proposed  regulation  the  current 
"Bread  or  Bread  Alternate"  component 
will  be  referred  to  as  "Grains/Breads"  as 
proposed.  This  table  is  accompanied  in 
program  guidance  with  the 
recommendation  that  "portions  be 
adjusted  by  age/grade  group  to  better 
meet  the  food  and  nutritional  needs  of 
children  according  to  their  ages  *   *   *. 
If  portions  are  not  adjusted,  the  Group 
IV  portions  are  the  portions  to  ser\e  all 
children." 


Table  1.— School  Lunch  Meal  Patterns  for  Grades  K-12  (Abbreviated) 


Food  components 


fv  dat/Meat  Alternate 


Vegetables.''Fruits 

GJrpins/Breads 

til  l|(  (as  a  t>everage) 


Food  items 


Lean  meat,  poultry,  or  fish,  or  cheese,  or  equivalent  from 
eggs,  cooked  dried  beans  or  peas,  peanut  butter  or 
other  nut  or  seed  txitters  or  certain  other  alternates. 

2  or  more  servings  of  vegetables  or  fruits  or  both  to  total  . 

Servings  of  grains-l>reads  of  which  a  minimum  or  1  per 
day  must  be  enriched  or  wtKjIe-grain. 

Fluid  whole  milk,  and  fluid  unflavored  lowfat  milk,  skim 
milk,  or  buttermilk. 


Minimum  quantities 


Grades  K-3, 
ages  5-8 
(group  III) 


1.5  02 

.5  cups  

8  per  week 

Sfl.oz  


Grades  4-12, 

age  9  and  over 

(group  IV) 


2  oz  

.75  cups  ... 
8  per  week 

Sfl.oz  


Recommended 
quantities 


Grades  7-12, 

age  12  and 

over  (group  V) 


3oz 


.75  cups. 
10  per  week. 

8  fl.oz. 


fable  2  shows  the  findings  derived 
im  the  School  Nutrition  Dietary 
Aksessment  Study  (SNDA)  data  for  each 
of  the  four  required  food  components  in 
the  units  used  for  the  school  meal 
patterns.  These  SNDA  data  show  that, 
on  average,  NSLP  meals  served  for 
grades  K-12  exceed  the  existing 
minimum  meal  pattern  requirements  for 
meat/meat  alternates;  grains/breads;  and 
vegetables/fruits.  T^e  average  for  fluid 
mjilk  is  slightly  below  the  8  fluid  ounce 
mjinimum  (7.5  fl.  oz.).  which  is  expected 
dijie  to  NSLP  offer  versus  serve  (OVS) 
rijles.  The  proposed  rule  maintains  the 
current  meal  pattern  requirements  for 
ofil'ering  8  fluid  ounces  of  milk  as  a 
Average. 


Table  2.— Average  Amount  of 
Each  Potentially  Creditable 
Food  Component  as  Found  in 
School  Year  1991-92 


Esti- 
mated 

aver- 

age 
amount 

Food  component 

in 
NSLP 

- 

n>eals. 
school 

• 

year 

1991- 

92 

Meal'Meat  Alternate  (oz.) 

28 

Vegetables'Frurts  (cups) 

1  0 

Grains/Breads  (servings) 

2.5 

Milk  (as  a  beverage)  (oz.)  

75 

Using  the  extended  school  meals 
model,  the  average  cost  of  each  food 
component  was  estimated.  Under  both 


the  existing  meal  pattern  system  and  the 
proposed  food-based  menu  system,  the 
oldest  age/highest  grade  group  always 
requires  the  largest  quantity  of  food 
from  each  food  component.  Tables  3 
and  4  compare  the  SNDA  findings  on 
meals  served  by  food  component  to  the 
largest  quantities  of  the  meal  pattern 
requirements  currently  in  place  (Tnhle 
3)  and  as  proposed  (Table  4). 

These  tables  show  that  within  the 
existing  reimbursement  structure, 
schools  already  provide  meals  which, 
on  average: 

•  For  Meat/meat  alternate,  exceed  the 
oldest  age/grade  minimums  of  both  the 
current  and  proposed  rules. 

•  For  Vegetables/fruits,  exceed  the 
minimum  of  the  current  meal  pattern  for 
the  oldest  age/grade  group,  and  are  on 
average  equal  to  the  minimum  for  the 
oldest  age/grade  group  of  the  proposed 
rule. 
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•  For  Grains/breads,  exceed  the 
minimum  of  the  current  meal  pattern  for 
the  oldest  age/grade  group,  and  are  on 
average  about  0.5  servings  per  day  less 
than  the  minimum  for  the  oldest  age/ 
grade  group  of  the  proposed  rule. 

The  proposed  grains/breads  minimum 
for  the  largest  group  of  NSLP 
participants,  grades  K-6,  is  12  servings 
per  week,  compared  to  the  proposed  15 
servings  per  week  for  grades  7-12. 
When  weighted  by  historical  student 
participation,  the  overall  weighted 
average  proposed  minimum  for  grains/ 
breads  is  equal  to  about  2.6  servings  per 
day.  Therefore,  the  current  NSLP  meals 
serve  only  slightly  less  (0.1  servings  per 
day)  than  the  propo.sed  weighted 
average  minimum.  Grains/breads  is  the 
least  expensive  food  component  on  a 
per  serving  basis,  averaging  3.2  cents 
per  serving. 

In  summary,  compared  to  the  current 
meal  pattern  minimums,  the  proposed 
food-based  menu  system  holds  milk  and 
meat/meat  alternate  constant  and 
requires  an  increase  in  the  minimum 
grains/breads  and  vegetables/fruits,  but 
does  not  require  an  increase  on  average 
over  current  serving  practices  except  for 
0.5  servings  of  bread  per  week. 

Table  3.— Difference  Between  Ac- 
tual NSLP  Food  and  the  Highest 
Minimum  Requirements  of  the 
Current  Meal  Pattern 


Table  4.— Difference  Between  Ac- 
tual NSLP  Food  and  the  Highest 
Minimum  Requirements  of  the 
Proposed  Food-based  Menu  Sys- 
tem 


Esti- 

mated 

Largest 

aver- 

quantity 

age 

Dif- 

required 

amount 

ference 

Food  compo- 
nent 

by  cur- 
rent 

in 
NSLP 

(actual 

NSLP 
meal 

meals, 
school 

minus 
required) 

pattern 

year 

1991- 

92 

Meat/Meat  Al- 

2.0 

2.8 

+0.8 

ternate 

(oz.). 

Vegetables/ 

.75 

1.0 

+0.25 

Fruits 

(cups). 

Grains/Breads 

1.6 

2.5 

+0.9 

(average 

servings 

per  day). 

Milk  (as  a 

•8.0 

7.5 

'-0.5 

beverage) 

(oz.). 

'  Probably  not  zero,  due  to  OVS  effect. 


Food  compo- 
nent 

Largest 
quan- 
tity re- 
quired 
by  pro- 
posed 
NSLP 
food- 
based 
menu 
system 

Esti- 
mated 
aver- 
age 
anxHmt 

in 
NSLP 
meals, 
school 
year 
1991- 

92 

Dif- 
ference 
(actual 
minus 

pro- 
posed) 

Meat/Meat  Al- 
ternate (oz). 

Vegetables/ 
Fruits  (cups). 

Grains/Breads 
(average 
servings  per 
day). 

Milk  (as  a  bev- 
erage) (oz). 

2.0 

1.0 

3.0 
8.0 

2.8 

10 

2.5 
7.5 

+0.8 

no  dif- 
fer- 
ence 

-0.5 

-0.5' 

JMI 


'  Prot>ably  not  zero  due  to  OVS  effect. 
Reanalysis  of  Market  Impact  Scenarios 

The  three  scenarios  for  potential 
market  impacts  described  in  the  June 
10, 1994  proposal  were  reanalyzed, 
incorporating  the  extended  data  on  food 
component  crediting.  These  three 
example  market  impact  scenarios  were 
developed  using  a  model  that 
constrained  NSLP  food  cost  to  remain  at 
the  average  per  meal  cost  level 
determined  by  the  School  Lunch  and 
Breakfast  Cost  Study  and  meet  the 
proposed  nutrient  targets.  The  first 
scenario  minimized  change  from  current 
eating  choices  for  specific  commodities, 
but  allows  substitution  among  the  52 
food  groups.  The  second  si  nnario  is  the 
same  as  the  first,  but  demonstrates  the 
effect  of  shifting  all  chicken  to  lower  fat 
chicken  to  show  how  change  in 
preparation  or  commercial  availability 
can  affect  a  particular  commodity.  The 
third  scenario  required  that  there  be  no 
change  in  tlie  total  quantities  of  the 
various  major  commodities  used  (except 
for  butter),  and  tended  to  increase  the 
relative  use  of  the  lower  fat  versions  of 
the  commodities  (e.g.,  lower  fat  pork 
such  as  ham  instead  of  ribs  or  bacon). 
In  addition,  the  extended  school  lunch 
model  was  used  to  determine  the 
average  food  cost  for  each  of  the  four 
food  components.  The  following 
describes  the  findings  from  the.se 
analyses. 

Table  5  shows  the  results  of  applying 
the  NSLP  crediting  rules  to  the  three 
impact  scenarios.  The  quantities  shown 


in  table  5  are  daily  averages  across  all 
grades  K-1 2. 

Meat/Meat  Alternate 

The  proposed  average  minimum 
servings  of  meat/meat  alternate  is  not 
met  in  Scenario  1,  but  is  exceeded  in 
Scenarios  2  and  3.  Scenario  1  provides 
1.9  ounces  of  meat/meat  alternate, 
which  is  not  sufficient  to  meet  the  2 
ounces  minimum  requirement  for 
grades  K-6  and  7-12.  This  scenario  w.ns 
developed  to  show  the  effect  of 
minimizing  the  change  in  current  food 
offerings  (e.g.,  trying  to  maintain  the 
percentage  of  meat/meat  alternate  from 
lower  fat  chicken  and  higher  fat 
chicken).  Since  the  grades  K-3  meat/ 
meat  alternate  requirement  is  1.5 
ounces,  the  actual  average  minimum 
requirement  for  grades  K-12  will  be 
slightly  less  than  2.0  ounces.  However, 
at  least  20  percent  of  the  school  meals 
would  need  to  be  provided  using  the  K- 
3  pattern  for  the  overall  average 
minimum  requirement  to  be  1.9  ounces. 
While  more  than  20  percent  of  all  NSLP 
meals  are  served  to  children  in  grades 
K-3,  for  administrative  efficiency  these 
are  often  ser\'ed  using  the  meal  pattern 
for  older  students,  so  the  overall  average 
minimum  requirement  is  likely  to  h<? 
above  1.9  ounces. 

Grains/breads 

The  proposed  average  grains/breads 
minimum  servings  is  met  or  exceeded 
by  all  three  scenarios.  All  three 
scenarios  exceed  the  minimum 
requirement  for  grains/breads  for  grades 
K-6.  Scenarios  1  and  2  also  exceed  the 
minimum  requirement  for  grades  7-12. 
Scenario  3  provides  2.6  servings  of 
grainsAjreads,  which  as  discussed 
above,  is  equal  to  the  overall  weighted 
average  proposed  minimum  for  grains/ 
breads. 

Vegetables/fruits 

The  proposed  average  vegetables/ 
fruits  minimum  servings  is  met  or 
exceeded  by  all  three  scenarios. 
Scenarios  2  and  3,  which  allow  for 
somewhat  larger  shifts  in  food 
preparation  methods,  provide  more  than 
the  largest  minimum  requirement  of  the 
proposed  food-based  ftienu  systems 
except  for  vegetables/fruits  in  scenario 
3.  The  amount  of  vegetables/fruits  in 
scenario  3,  0.9  cups,  exceeds  the 
amount  required  for  grades  K-6  (average 
0.85  cups  per  day),  and  is 
approximately  equal  to  the  expected 
average  minimum  requirement  across 
all  NSLP  meals.  Over  60  percent  of  the 
meals  are  served  to  students  in  grades 
K-6,  and  some  of  these  will  be  served 
in  schools  using  the  grades  K-3  pntteni. 
whicli  requires  only  0.75  cups 
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vegetables/ fruits,  so  the  overall  average 
minimum  requirement  across  all  NSIJ" 
mt  ills  is  approximately  0.9  cups. 


TABLE  6.— AVERAGE  DAILY  NSLP  SERVINGS;  BASELINE  AND  THREE  SCENARIOS 


Baseline  (SNDA)  

Scenario  1  (no  change  of  preparation  techniques) !!."!!!!!!!" 

Scenario  2  (lower  fat  chicken  preparation)  ..""""""""". 

Scenario  3  (shifts  of  selections  vmthin  components;  no  change  in  commodity  markets) 


Meat/ 

meat 
alter- 
nate 
<oz.) 


2.8 
1.9 
2.1 
2.9 


Grains/ 

breads 

(servings) 


25 
4.2 

4.1 
2.6 


Vege- 
tables.' 
fruits 
(cups) 


1.0 
1.3 
12 
0.9 


Mrtk  (f1. 
oz.) 


7.5 
7.5 
7.5 
7.5 


Co$l  for  Food  Components 

'IfUa  extended  school  lunch  model 
vvaj;  used  to  estimate  the  average  cost  for 
vacM  food  component  at  baseline  and  for 
the  three  market  impact  st;enarios.  The 
co,»^t  for  non-creditable  foods  which  are 
sorhctimes  served  with  lunch,  such  as 
non-fruit  desserts,  was  also  "estimated. 
Thf  average  cost  for  a  2  ounce  sen-ing 
meat/meat  alternate  increased  by  about 
Vj  tent  in  scenarios  1  and  2,  and  by  1 
cerjt  in  scenario  3.  This  is  consistent 
with  the  expectation  of  some  food 
personnel  that  leaner  selections  from 
the  meat/meat  alternate  component  mav 
inct^ase  unit  cost  for  this  component. 
Tht  per  serving  cost  also  increased  for 
vegjetables/fruits.  The  average  cost  of  Vj 
cu^  of  vegetables/fruits  increased  by  Vj 
ceijt  in  scenarios  1  and  2,  and  bv  0.2 
cenjts  in  scenario  3.  The  cost  of  8  fluid 
ounces  of  milk  remained  the  same  in 
scenarios  1  and  2,  and  increased  In-  0.2 
ceiits  in  scenario  3. 

l<i  contrast,  the  average  cost  of  a 
serving  of  grains/breads  decreased  by 
0.4|cents  in  scenarios  1  and  2  and  by  0.7 
cenhs  in  scenario  3.  In  scenarios  1  and 
2.  there  was  no  change  in  the  total  0.6 
cei^ls  per  meal  available  for  non- 
creditable  items,  but  in  scenario  ,1.  about 
0.1  cents  of  this  was  shifted  to 
creditable  items. 

This  cost-per-component-serving 
anaiysis  shows  that  the  cost  of  food  for 
the  NSLP  meals  can  be  maintained. 
e\  en  when  the  average  cost  for  some 
components  inrj-eases,  without  .severely 
diminishing  the  funds  available  for  non- 
creditable  foods  which  help  flavor 
meijls  to  meet  individual  preferences. 
Thd  ability  to  select  slightly  less 
expensive  items  from  the  grains/breads 
coniponent  can  effectively  offset  both 
the  rnodest  per  serving  cost  increases  in 
oth^r  components  and  the  slighth 
increased  average  minimum 
requirement  (+0.5  servings  per  week)  for 
grairus/breads. 

By  definition,  the  average  rt-sults 
reported  above  mean  that  some  school 
districts  would  be  expected  to 


experience  tood  costs  that  vary 
considerably  from  those  reported  above. 
Tliis  is  not  different  from  the  current 
situation  because  there  is  already  a  wide 
range  of  food  costs  due  to  factors  such 
as  economies  of  size,  geographic 
variation  in  delivery  and  labor  costs,' 
and  local  market  conditions.  Similarly, 
average  quantities  served  also  vary 
among  schools  and  sometimes  within 
schools.  If  a  school  currently  ser\ing 
less  than  the  average  jwrtions  of  grains/ 
breads  or  vegetables/fruits  opts  for  the 
propo.sed  food-based  menu  planning 
system,  they  may  have  to  increase  the 
quantities  offered. 

Conclusion 

In  summary,  the  findings  for  the  three 
scenarios  indicate  that  the  proposed 
NSLP  food-based  menu  system 
requirements  can  be  met  within  current 
food  costs  and  with  market  impacts  at 
levels  presented  in  the  June  10,  1994 
Federal  Register.  At  least  some 
improvement  in  food  preparation 
techniques  and  food  selections  within 
food  categories  would  be  needed  to 
meet  the  proposed  menu  system 
requirements  and  RDA/Dietar>' 
Guidelines-derived  nutrient  targets  for 
NSLP.  Efforts  which  may  influence  the 
speed  and  direction  of  these  shifts,  sutii 
as  training  and  technical  assistance  for 
school  food  service  personnel  in 
improved  menu  planning  and  food 
preparation  techniques,  development  of 
improved  recipes,  and  production  of 
lower  fat  products  by  industry,  could 
help  to  simplify  implementation  when 
the  food-based  menu  planning  system  is 
selected. 

h.  Implementation  Costs 

This  sec;tion  expands  upon  the 
Section  e.  Implementation  Cost 
contained  in  the  June  10,  1994  Federal 
Register  cost/benefit  assessment  to 
cover  the  food-based  menu  planning 
system  option.  As  stated  there,  initial 
implementation  costs  faced  by  schools 
will  var^•  depending  on  existing 


capabilities  and  resources  within 
districts  and  will  take  many  forms.  This 
proposal  provides  schools  with  a  new 
option,  so  they  would  have  the  option 
of  selecting  among  NSMP.  Assi.sted- 
NSMP,  or  the  food-based  menu 
planning  system.  Schools  are  expected 
to  consider  implementation  costs  in 
niakint"  their  .selection. 

Lo<al.  State  and  Federal  resources  are 
available  for  implementation.  USDA  has 
already  initiated  a  number  of 
improvements  which  will  assist  in 
implementation,  some  of  which  apply  to 
a  specific  planning  system  option  and 
others  which  will  assist  schools  in 
selecting  the  option  best  suited  to  their 
needs.  These  include  updated  and 
improved  recipes  for  schools,  a 
computerized  data  bank  of  standard 
nutritional  values  of  meals  served  and  a 
demonstration  project  on  NSMP.  The 
demonstration  will  incur  much  of  the 
developmental  cost  of  the  basic  NSMP 
system  framework  and  identify  cost 
effe<:tive  strategies  for  implementation. 

The  Department  believes  that 
implementation  of  meal  improvements 
will  be  facilitated  if  students  e'e 
receptive  to  the  changes  in  foods.  A 
number  of  efforts  will  help  encourage 
students  to  accept  such  changes  Central 
to  this  effort  is  the  Department's 
Children's  Nutrition  Campaign,  a  multi- 
faceted  national  effort  designed  to 
motivate  children  to  make  healthier 
food  choices  by  getting  them  excited 
about  making  choices  and  giving  them 
the  skills  to  do  so.  It  is  designed  to 
deliver  nutrition  messages  through 
multiple  and  reinforcing  channels  to 
maximize  impact  and  credibility.  Core 
components  will  be  mass  media  and  in-- 
school  efforts,  supplemented  by 
strategic  public-private  partnerships  to 
leverage  USDA  investments  and  extend 
reach.  The  FY  1995  federal  budget 
includes  over  $20  miUion  to  launch  this 
campaign  and  to  provide  extensive 
training  for  school  meal  providers  on 
how  to  plan  and  prepare  nutritious  and 
appealing  meals.  The  Department  has 
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awarded  nutrition  education 
cooperative  agreements  to  develop 
comprehensive  community-based 
approaches  to  nutrition  education.  The 
riepartment  is  also  assisting  school  food 
service  professionals  by  working  with 
chefs,  farmers  and  others  to  make  school 
meals  appealing  and  healthful. 

States  receive  over  S90  million 
annually  from  the  Federal  level  in  State 
Administrative  Expense  (SAE)  funds  for 
program  oversight.  A  portion  of  these 
resources  are  available  to  assist  in 
implementation.  Some  of  the  FY  199.5 
federal  funds  for  training  will  he  used 
to  train  states  on  implementation  of  the 
management  ..systems  needed  to  support 
food-based  menu  planning,  including 
the  requirement  for  periodic  nutrient 
analysis  of  school  meals  by  the  State  as 
a  component  of  local  reviews.  In 
addition,  since  the  review  cycle  has 
been  e.xtended  from  four  years  to  live 
years,  the  proposed  regulation  would 
reduce  the  level  of  State  resources 
devoted  to  local  school  food  authority 
reviews,  which  is  de.scrilwd  in  more 
detail  below. 

At  the  local  level,  if  the  proposed 
food-based  menu  planning  system  is 
selected,  it  may  require  training  and 
technical  assistance  for  some  staff.  The 
continuation  of  the  hisiorical  food 
component  definitions  and  crediting 
rules  (with  one  improvement  lor  grains 
in  desserts)  will  simplify  this 
implementation.  However,  meals  must, 
on  average  over  a  week,  meet  the  RDA/ 
Dietary  Guidelines-based  rnilrient 
targets,  and  achieving  this  through  a 
food-based  menu  system  requires  a 
considerably  greater  level  of  nutrition 
knowledge  than  that  required  to  fulfill 
a  meal  pattern  only.  For  examjile,  the 
meal  planner  must  know  which 
combinations  of  food  (:hoic;es  over  each 
week  are  acceptable  to  students  and  are 
likely  to  result  in  meals  that  offer  nt 
least  the  food  component  mininuinis 
and  provide  adequate  calories,  iron  and 
other  nutrients  without  exceeding  the 
fat  and  saturated  fat  limits  as  a  percent 
of  calories. 

A  study  of  school  food  authorities  in 
the  mid-Atlantic  region  found  that 
under  the  existing  meal  pattern  system. 
60  percent  of  school  food  authorities 
(SFAs)  employ  computers  for  some 
functions  (Brewer,  DeMicco  and  Conn. 
1993).  Over  one-fourth  of  these  districts 
had  comprehensive  systems  that 
allowed  them  to  do  menu  management 
and  nutritional  evaluations.  The  menu 
modification  demonstrations  found  that 
the  lack  of  appropriate  computer 
software  limited  the  feasibility  of 
monitoring  the  nutritional  quality  of 
menus.  More  re«;ently  developed 
software  has  greatly  enhanced  tin; 


ability  to  perform  these  analyses,  which 
will  now  be  supported  by  a  LISDA 
developed  data  base.  Schools  with 
microcomputers  should  be  able  to  use 
this  software,  and  may  opt  to  use  it  to 
assist  in  food-based  menu  planning,  for 
example,  to  analyze  the  recipes  of  some 
popular  entrees. 

The  cost  analysis  found  that  the 
nutrient  requirements  can  be  met  at 
about  the  current  cost  of  food  in  the 
National  School  Lunch  Program. 
Because  the  foods  u.sed  in  the  market 
impact  analysis  were  drawn  from  what 
is  currently  being  served,  and  various 
adjustments  in  preparation  practices 
and  frequency  of  food  use  can  meet  the 
food  component  minimumsand 
nutrient  requirements,  USDA  does  not 
anticipate  the  need  for  significant 
changes  in  meal  preparation  practices 
that  would  affect  the  cost  to  prepare 
meals.  The  administrative  t;ost  of 
conducting  the  proposed  food-based 
menu  planning  should  be  about  the 
same  as  current  operations  oni;e  the 
system  is  fully  implemented  in  a  school. 

In  summary,  since  at  the  local  level 
schools  should  make  reasonable 
economic  decisions  and  this  proposal 
serves  to  increase  their  options,  the 
Department  does  not  anticipate 
increased  local  implementation  cost  due 
to  this  proposal.  At  the  Federal  and 
Slate  levels,  there  will  be  increased  cost 
to  provide  training  and  technical 
assistance  for  an  additional  option  and 
to  implement  systems  for  management 
of  this  option  in  the  event  that  some 
locals  select  food-ba.sed  menu  planning, 
with  the  majority  of  this  cost  being  State 
implementation.  The  Federal 
component  of  this  will  be  covered 
through  revised  budgeting  for  the 
fimding  available  for  Dietary  Guidelines 
implementation  in  FY  109,')  and 
subsequent  years.  At  the  State  level,  the 
initial  planning  and  set-up  for  this 
additional  food-based  menu  planning 
option  is  estimated  to  take  about  80 
hours  of  staff  time  for  each  State 
administrative  unit  (the  time  for 
ongoing  operation  is  addressed  in  the 
following  section).  Therefore,  at  an 
estimated  average  rate  of  S^.*)  per  hour, 
the  Department  projects  an  average  cost 
of  $2,000  per  State  for  initial  planning 
and  set-up.  This  cos!  would  be  covered 
by  part  of  the  savings  from  the  redui;tion 
in  administrative  burden  due  to  the 
previously  proposed  extension  of  the 
review  cycle  from  four  to  five  years. 

c.  Ongoing  Costs  and  Oilwr  Significant 
Effects 

Under  this  proposed  rule,  States  will 
be  required  to  perform  nutrient  analyses 
as  a  routine  component  of  reviews  of 
school  food  authorities  using  the  food- 


based  menu  planning  .system,  increasing 
the  cost  of  ongoing  program 
management.  It  is  e.stimated  that  on 
average  an  additional  12  hours  will  be 
required  for  nutrient  analysis  for  each 
food-based  menu  planning  school 
reviewed.  The  actual  total  cost  for  these 
reviews  will  vary  depending  upon  the 
perc-.ent  of  school  food  authorities 
selecting  the  food-ba,sed  menu  planning 
option.  Since  this  percentage  is 
unknown,  a  range  of  co.st  is  projected 
including  the  upper  bound  of  100 
percent.  In  consideration  of  the 
comments  received  from  the  food 
service  community,  the  lower  bound 
has  been  set  at  2.'j  percent.  Given  this 
range,  and  a.ssuming  an  average  rate  of 
$25  per  hour,  the  Department  projects 
an  increase  in  national  aggregate  State 
ongoing  management  cost  for  these 
reviews  of  $0.4  to  $1.7  million.  States 
can  reduce  the  percent  of  schools  using 
food-ba.sed  menu  planning  by  providing 
enhanced  levels  of  training  and 
technical  assistance  for  N.SMP  and 
Assi.sted-NSMP. 

To  provide  for  the  resources  needed, 
this  proposal  continues  the  twenty  per 
cent  reduction  in  state  monitoring 
requirements  previously  proposed.  This 
reduction  will  enhance  the  level  of 
resources  available  at  the  State  level  to 
focus  on  training  and  technical 
assistance  efforts  and  nutrition  reviews 
of  food-based  menu  planning  systems. 

While  implementation  will  require  a 
dedicated  effort  on  the  part  of  the 
Department,  the  state  agencies  and  local 
school  food  authorities,  the  cost  of 
ongoing  operation  and  maintenance  of  a 
food-based  menu  planning  system  at  the 
local  level  will  be  indistinguishable 
from  the  current  meal  pattern  based 
system. 

d.  Benf^fits 

The  health  benefits  and  value  due  lo 
risk  reduction  of  improving  school 
meals  lo  be  consistent  with  the 
principles  of  the  Dietary  Guidelines  lor 
Americans  were  discussed  in  the  June 
10,  1994  cost/benefit  assessment.  The 
addition  of  the  food-based  menu 
planning  option  retains  the  benefits  as 
previously  presented. 

The  SNDA  study  found  that  NSLP 
lunches  significantly  exceed  the  Dietary 
Guidelines  recommendations  for  fat. 
saturated  fat  and  sodium.  Diet-related 
diseases  accounted  for  almost  fi.5 
|)ercent  of  all  deaths  in  the  U.S.  in  1991 
(National  Center  for  Health  Statistics, 
1993).  About  300,000  deaths  per  year,  or 
about  14  percent  of  all  deaths,  has  been 
estimated  as  the  lower  bound  for  deaths 
due  to  diet  and  activity  patterns 
(McGinnis  and  Foege.  1993).  The 
previous  analysis  concluded  that  if  tin 


c  1 
til 
ii  \ 


Fedtral  Register  /  Vol.  <iO.  No.  18  /  Friday,  Januar>'  27.  1995  /  Proposed  Rules 


5527 


rftiuctions  in  fat  and  .saturated  fat  intake 
instituted  during  the  school  years  art; 
continued  into  adulthood,  the  increasi 
ill  life-years  and  the  value  in  dollars 
hntsed  upon  willingness  to  pav  would  be 
of  a  magnitude  similar  to  or  exceeding 
tiipt  estimated  for  the  Food  and  Drug 
f*  ^ministration  (FDA)  food  labeling 
cianges.  which  were  $4.4  to  $2r>..'i 
billion  over  20  years.  The  lag  time  to 
n'fclize  this  level  of  benefits  over  a  20 
yiiir  period  might  be  greater  since  FTi.W 
e;|imates  ajiply  to  the  U.S.  adult 
ptlpulation  and  the  proposed  rule  on 

lool  meals  will  begin  to  have  effet  t 
vif  th  those  children  in  school  at  the  lime 

implementation.  Since  the  food-based 
menu  planning  option  requires  that 
KJIIA  and  Dietary  Guideline-based 

orie  and  nutrient  levels  be  provided. 

;  health  benefits  should  be  the  same 

those  of  NSMP  and  Assistcd-NSMI'. 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

7  CFR  Parts  210  and  220 

National  School  Lunch  Program  and 
School  Breakfast  Program;  Notice  of 

Public-Meeting 

AGENCY:  Food  and  Consumer  Service. 
USDA. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Healthy  Meals  for 
Healthy  Americans  Act  of  1994 
amended  the  National  School  Lunt:h 
.'\ct  to  require  that  meals  .served  through 
the  .National  School  Lunc:h  and  School 
Breakfast  Programs  comply  with  the 
Uiftriry  Gtiidiilincs  for  Aintricnns 
begiiHiing  no  later  than  the 
commencement  of  the  1996-97  school 
year.  Compliance  with  the  Dietary 
CJuideiines  is  to  be  achieved  through  a 
\nriety  of  meal  planning  approaches 
including  "food-based  menu  systems." 
The  food-based  menu  planning  concept 
is  published  elsewhere  in  today's 
Federal  Register.  Further,  the  Act 
requires  that  the  Department  conduct  n 
public  meeting  lo  cfiscuss  the  propo.sed 
tood-based  menu  systems.  This  Notice 
announces  the  meeting. 

DATES:  The  meeting  is  scheduled  for 
Friday.  February  17. 199,S,  from  8:30 
a.m.  to  1:00  p.m.  Persons  who  cannot 
attend  the  meeting  may  submit  writlen 
comnients  on  the  proposed  regulation. 
To'be  assured  of  consideration, 
comments  mu.st  be  po.stmarked  on  or 
before  March  13,  199.5.  and  comments 
transmitted  via  E-mail  must  be  sent  no 
later  than  ,5  p.m.  Ea.stern  Standard  Time 
on  that  same  date. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Williamsburg  Room.  Room  #104A. 
Administration  Building.  USDA.  12th 
and  Jefferson  Drive,  S\V..  Washington. 
DC  2()2,">0.  Written  comments  should  be 
sent  lo:  Mr.  Robert  M.  Eadie,  Chief, 
Policy  and  Program  Development 
Branch.  Cihild  Nutrition  Division,  Food 
and  Consumer  Service  (FCS),  USDA. 
3101  Park  Center  Drive.  Alexandria, 
Virginia.  22302.  Comments  may  be  .sent 
via  L-mail  to:  healthykids@esusda.goy. 
If  comments  are  sent  electronically, 
conini(!n!ers  should  designate  "receipt 
reijuesled"  lo  be  notified  by  E-mail  that 
the  message  has  been  received  by 
USDA.  Written  submissions,  the 
meeting  transcript,  and  comment  letlers 
may  be  reviewed  bv  the  public  in  Room 
1007  in  the  Alexandria  office  of  FCS 
iisl<;d  above  during  regular  busine.ss 
hours  of  H:3()  a.m.  to  .S  p.m.,  Monday 
Ihrouch  Frrdav. 


FOR  FURTHER  INFORMATION  CONTACT: 
William  Wassemian.  Food  and 
Consumer  Ser\  ice.  USDA.  3101  Park 
Center  Drive.  Alexandria.  Virginia 
22302;  (703)  305-2281. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
001-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
19R0  (44  U.S.C.  3507).  no  new 
recordkeeping  or  reporting  requirements 
have  been  included  that  are  subject  to 
approval  from  the  Office  of  Management 
and  Budget. 

The  National  School  Lunch  and 
School  Breakfast  programs  are  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10. ,=153  and  No. 
10.55.T,  respectively,  and  are  subject  to 
the  provisions  of  Executive  Order 
12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
301 -S,  subpart  V,  and  the  final  rule 
related  notice  published  at  4R  FR  29112. 
June  24.  1983.) 

Background 

Section  112((:)  of  Public  Law  (Pub.  L.) 
103-448.  the  Healthy  Meals  for  Healthy 
Americans  .^ct  of  1994,  enacted  on 
November  2.  1994,  amended  sec:lion  9  of 
the  National  School  Lunch  Act  (NSLA). 
42  U.S.C.  17;-)8(n,  to  require  that  the 
Department  develop  "food-based" 
systems  for  school  food  authorities  lo 
u.se  in  planning  and  preparing  meals 
served  under  the  National  School  Lunch 
Program  (NSLP)  and  School  Breakfast 
Program  (SBP).  Section  106(b)  of  Pub.  L. 
103-448  also  amended  section  9  of  the 
NSLA.  42  U.S.C.  §  1758(f)(2)(A).  to 
require  that  school  meals  meet  the 
Dietary  Guidelines  for  Americans  bv 
July  1.  1996.  unless  the  State  agenc.y 
permits  later  implementation. 

.Section  112(c)(2)  of  Pub.  L.  103-148 
(42  U.S.C.  §  1760(k)(2))  also  requires 
that  the  Department  hold  a  public 
meeting  to  "di.scuss  and  obtain  public 
c:omments  on  the  propo.sed  rule"  not 
later  than  45  days  after  the  publication 
of  the  proposed  regulation.  The 
legislation  slates  that  the  meeting  shall 
be  held  with,  among  others, 
representatives  of  affected  parties,  such 
as  program  administrators.  S(  hool  food 
service  personnel,  parents,  and  teachers. 
Further,  the  legislation  mentions 
inclusion  of  organizations,  such  as 
public  interest  antihunger  organizations, 
health  and  consumer  groups,  food 
manufacturers  and  vendors,  and 
nutritioni.sls. 

In  addition  to  this  Notice,  the 
Department  is  issuing  invitations  to 
organizations  and  individuals  who  may 
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have  an  interest  in  this  proposal.  Among 
those  specifically  invited  are  the 
American  School  Food  Ser\'i(:e 
As.sociation.  National  FTA,  Public  Voice 
for  Food  and  Health  Policy,  American 
Heart  Association,  American  Dietetic 
Association,  Center  for  Science  in  the 
Public  Interest,  the  American  Academy 
of  Pediatrics,  and  the  National 
Education  Association,  as  well  as 
organizations  representing  major  food 


manufacturers  or  vendors  that  sell  food 
products  to  the  school  meal  programs. 
In  addition  to  hearing  comments  from 
invitees,  one  hour  will  bn  reserved  at 
the  close  of  the  meeting  for  observers 
who,  on  a  first-come,  first-serve  basis 
and  subject  to  time  limits,  wish  to 
present  their  comments.  Written" 
material  will  also  be  accepted  from 
participants  and  observers  who  want  to 
provide  additional  inforni.ition. 


An  official  transcript  plus  any 
additional  material  submitted  Ihrotigh 
this  public  meeting  will  be  considered 
in  development  of  the  final  n^gulations 
on  nutrition  .standards  and  menu 
planning  approaches. 

Diit.ul;  liiruiiiry  18.  1995. 
William  Ludwig, 

Adminislnitnr.  Food  and  Consiinn'r  S>'n  n  >■. 
UK  D<h:.  9r.-204.i  l-'iloii  l-2»>-«»r>:  8:45  .iir.l 
BILLING  CODE  3410-3(MJ 


JMI 


Friday 

January  27,  1995 


Part  V 


Department  of 
Health  and  Human 
Services 


Food  and  Drug  Administration 


21  CFR  Part  20 

Public  Information;  Communications  With 

State  and  Foreign  Government  Officials 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  20 
[Docket  No.  94N-0308] 

Public  Information;  Communications 
With  State  and  Foreign  Government 
Officials 

AGENCY:  Food  and  Driit;  Administration. 
IIHS. 

ACTION:  I'ropused  nde. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  governing 
communications  with  officials  of  .Stale 
and  foreign  governments.  This  proposal 
will  permit  FDA  to  disc  lose  to.  and 
receive  from,  these  offii  ials  certain 
nonpublic  information  without  being 
compelled  to  disclose  the  information  to 
the  public  generally.  This  proposal 
addresses  the  nonpublic  exchange  of 
two  types  of  information.  First,  it  allows 
the  disclosure  of  nonpublic  safety, 
effectiveness,  or  quality  information 
concerning  FDA-regulated  products  to 
State  government  officials.  Su<:ond.  it 
allows  the  disclosure  of  draft  proposed 
rules  and  ofher  noupublii:  preiiec  isional 
documents  concerning  regulatory 
requirements  or  activities  between  FDA 
and  either  State  or  foreign  government 
officials.  This  aition  is  necessary  to 
f'uham  e  cooperation  in  regulatory 
.ictivities.  to  eliminate  unfounded 
contradictory  regulatory  requirements, 
and  to  minimize  redundant  applir:ation 
of  similar  requirenuMils. 
DATES:  Written  comments  by  April  27. 
1995.  FDA  is  proposing  that  any  final 
rule  that  may  i.ssue  based  on  this 
proposal  become  effective  on  or  before 
February  27,  199.5. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-3().5).  Food  and  Drug 
.Xdminlstration.rm.  1-23.  12420 
Parklawn  Dr..  Rockville,  MD  208.57. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  R.  Horton.  International  Policy 
.Staff  (HF-23).  Food  and  Drug 
Administration.  5000  Fishers  Lane. 
Kodville.  MD  20H57,  301-443-2831. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Historically.  FDA's  communications 
with  State  and  foreign  government 
uificrals  generally  had  the  same  status  as 
communications  with  any  member  of 
the  public.  Under  P'DA"s  rules  as  they 
were  originally  published  in  1974. 
uuder  manv  <:ircum.stan(;es,  the 
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di.sclosure  of  agency  records  by  FDA  to 
such  government  officials  constituted 
di.sclosure  to  the  public  and  obligated 
FDA  to  make  the  same  records  available 
to  the  public  upon  request.  As  discus.sed 
below,  however,  there  have  been  certain 
longstanding  exceptions  to  this  general 
rule  of  uniform  access. 

FDA  is  a  strong  supporter  of  the 
public's  "right  to  know"  about 
government  actions  and  public  access  to 
official  infomiation.  There  are  times, 
however,  when  public  disclosure  of 
information  will  undermine  other 
legitimate  private  rights  and  government 
responsibilities.  In  drafting  the  Freedom 
of  Information  Act  (the  FOIA)  (5  U.S.C. 
5,'j2).  Congress  recognized  the  need  for 
the  Federal  government  to  be  able  to 
withhold  certain  categories  of 
information  from  public  disclosure. 
Examples  of  ,su<  h  categories  of  re«:ords 
relevant  to  FDA  include: 

1.  Trade  secret  and  «:onndential 
coinmercia!  information  to  protect 
intellectual  property  rights  and  resear«:h 
incentives  (5  U.S.C."  .552(b)(4)): 

2.  Predecisional  documents  to  proliH:t 
the  deliberative  process  (5  U.S.C. 
5,-,2(b)(.5)): 

3.  Information  the  di.sclosure  of  whicih 
u'.av  invade  personal  privacy  (5  U.S.C. 
552(b)(R)):  and 

4.  Investigatory  files  compiled  for  law 
enforcement  purposes  to  protect 
investigations  into  mi.sconducl  {5  U.S.C. 
5.52(b)(7)). 

Since  1974,  signific  ant  changes  in  the 
world  economy  and  in  the  activities  of 
the  regulatory  agencies  of  the  world's 
governments  have  caused  FDA  to  work 
more  closely  with  other  government 
officials  (i.e.,  local.  State,  and  foreign 
offii;ials,  as  well  as  fellow  Federal 
officials)  as  professional  colleagues  in 
the  attempt  to  find  solutions  to  public 
health  and  consumer  protection 
problems. 

Increased  international  commerce  and 
diminished  resources  for  regulation 
have  resulted  in  efforts  by  public  health 
regulatory  agencies  around  the  globe  to 
enhance  the  effectiveness  and  efficiency 
of  their  operations.  Public  health 
regulatory  agencies  are  protecting  the 
public  by  harmonizing  regulatory 
requirements:  minimizing  duplicative 
regulations;  and  cooperating  in 
scientific,  regulatory,  and  enforcement 
activities.  Similar  factors  have 
demanded  enhanced  cooperation  among 
all  levels  of  government  within  the 
United  States.  To  facilitate  these 
national  and  international  cooperative 
activit'i's.  rt!gulatory  agencies,  both 
w  ithin  the  Llnited  States  and 
worldwide,  have  taken  .steps  to  increase 
I onuuunications  with  their  counterparts 
w  !)en  d(!veloping  propo.sed  regulations 


or  tormulating  important  regulatory 
decisions.  These  discussions  occur  not 
only  with  respect  to  FDA-regulated 
products,  but  in  other  areas  where 
(  ooperation  is  essential,  e.g.,  aircraft 
safety,  pesticide  registration,  and 
nuclear  power  regulation. 

An  example  of  the  trend  toward 
increased  international  information 
sharing  is  the  1993  revision  to  FDA's 
public  information  regulations,  t»  20,89 
(21  CFK  20.89),  providing  that,  under 
specified  conditions.  FDA  may  disi:lose 
certain  nonpublic  safety,  effectiveness, 
or  quality  information  concerning  FDA- 
regulated  products  to  foreign 
government  officials  without  being 
compelled  to  di.sclose  the  information  to 
the  public  (58  FR  61598,  November  19, 
1093)  In  this  document,  FDA  is 
proposing  a  regulation  authorizing 
disclosure  of  certain  nonpublic  saiely, 
effectiveness,  and  quality  information  to 
.State  governnumt  officials  to  parallel  the 
exi.sting  regulation  for  disclosure  of  this 
kind  of  information  to  foreign 
government  officials.  The  purpose  of 
tbjs  action  is  to  enhani;e  Federal-St.nte 
cooperation  in  regulatory  activities.  In 
this  document,  the  term  "State 
government  officials"  ran  include  lo«;al 
officials,  because  local  governments  are 
the  legal  instruments  of  the  States. 
However.  FDA  generally  works  with 
State,  not  local  governments,  and 
information  exchange  with  State 
officials  is  the  more  common  situation. 

FDA  is  also  proposing  to  exchange 
(i.e.,  to  disclose,  to  receive,  or  to  do 
both)  «;ertain  nonpublic  predecisional 
documents  concerning  FDA's  or  another 
government's  (local.  State,  or  foreign) 
regulations,  requirements,  or  ai;tivities 
without  being  compelled  to  generally 
disclose  the  information  to  the  public, 
rhe  purpose  of  this  action  is  to  facilitate 
the  elimination  of  unnecessary, 
contradictory  regulatory  requirements 
and  to  minimize  unwarranted, 
redimdant  application  of  similar 
requirements  by  multiple  domestic  and 
foreign  regidator>'  bodies.  Further,  this 
proposed  action  is  intended  to  enhance 
FDA's  implementation,  consistent  with 
the  laws  it  administers,  of  U.S.  policies 
and  obligations  resulting  from  our 
country's  duties  under  international 
agreements.  FDA  believes  both  changes 
projjosed  in  this  document  will  enhance 
consumer  protection  and  increase 
consumer  access  to  safe,  effective,  and 
high  qualitv  products  that  are  rt^gulated 
by  FDA. 

A.  Dis<  Inmn'  tt)  lnjurntation  In  the  Piililii : 
(ieimml  Statutory  und  Regulatory  Prnvisinnf, 

FDA's  regulations  governing  pubhc 
information  in  part  20  (21  CFR  part  20) 
implenii'nt  the  FOIA.  5  U.S.C.  552,  .uid 
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ot  \i'.T  laws  that  affect  public  access  to 
government  records  and  information 
(dg  .  the  Trade  Secrets  Act  (IB  U.S.C. 
1905)  and  section  301(j)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(2k  U.S.C,  331(j)).  Section  20.21  of 
Fl|)A's  public  information  regulations 
states  a  general  rule  that  any  record  of 
thb  agency  that  is  disclosed  in  an 
authorized  manner  to  any  member  of 
ths  public  is  available  for  disclosure  to 
al  members  of  the  public.  As  stated 
earlier,  communications  by  FDA  with 
Stiite  and  local  government  officials  and 
w  th  foreign  government  officials 
generally  have  had  the  same  status  as 
communications  w-ith  any  member  of 
thj  public. 

However,  subpart  E  of  part  20 
id  aitifies  several  categories  of  officials 
or  institutions  to  whom,  under  spec:ified 
liruitations.  disclosure  of  certain  FD.A 
re  :Drds  may  be  made  without  requiring 
ur  iform  access  under  §  20.21.  These 
in  iude  State  and  local  government 
of  icials.  under  limitations  specified  in 
*j:  0.88,  and  foreign  government 
of  icials,  under  limitations  specified  in 
§ ;  0.89.  FDA  believes  that  consumer 
protection  will  be  enhanced  if  FD.A  is 
able  to  exchange  information  with  other 
gouernment  agencies  at  an  earlier  stage 
th  m  is  possible  under  present  rules,  and 
if  =DA  is  able  to  share  with  these 
of  icials  certain  c:ategories  of 
in  prmation  that  may  not  be  e.xchanged 
ur  der  present  rules.  FDA  further 
believes  that  protection  of  intellectual 
pr:iperty  rights,  research  incentives, 
dfliberntive  processes,  and  similar 
in  portant  needs  will  not  be 
cofnpromised  if  certain  conditions  are 
nv  (t  by  the  recipients  of  such 
in  <)rmation. 

/>".  Bxchanging  Confidential  Comwcrriul 
Injdmiation  With  State  and  Local 
Cr  iVrnment  Officials:  Statutory  and 
Re  3i/ofon'  Provisions 

Special  provisions  of  the  act  and  FDA 
regulations  permit  FDA  to  treat  State 
and  local  government  officials 
codimi.s.sioned  by  FDA  or  under  contract 
wijth  FDA  essentially  as  FDA 
eniployees.  The  act  authorizes  the  ' 
Se:Tetar)-  of  the  Department  of  Health 
an  J  Human  Services  (HHS)  to  conduc:t 
exihiinations  and  investigations  for  the 
purposes  of  the  act  through  employees 
of  NHS  or  through  any  health,  food,  or 
(iri^  officer  or  employee  of  any  State, 
teijritory.  or  political  subdivision 
thereof,  commissioned  bv  the  Secretary 
as  an  officer  of  HHS  (21  U.S.C.  372(a))." 
Th  ip  authority  has  been  delegated  to 
FL  ^  (21  CFR  5.10(a)).  To  facilitate 
implementation  of  this  provision, 
<}  2().88(a)  provides  that  a  State  or  local 
go  ,1,'rnment  official  commissioned  bv 


FDA  under  21  U.S.C.  372(a)  shall  have 
the  same  .status  with  respect  to 
disclosure  of  FDA  records  as  any  special 
government  employee  under  Federal 
personnel  law. 

These  provisions  allow  these 
c;ommissioned  officials  to  review 
confidential  FDA  investigative  files  and 
proposed  policy  statements  that 
normally  must  be  restricted  to  Federal 
employees.  FDA's  ability  to  solicit  the 
advice  and  tap  the  expertise  of  its  State 
and  local  colleagues  without  publicly 
disclosing  investigational  information 
outside  the  agency  is  a  major  advantage 
of  the  State  Commissioning  Program. 
The  same  rationale  supports  a 
broadening  of  FDA's  ability  to  share 
information  with  other  State  employees. 

FDA's  current  regulations  ai.so 
provide  that  communications  with  State 
and  local  government  officials  with 
respect  to  law  enforcement  activities 
undertaken  pursuant  to  a  contract  with 
FD,-\  shall  be  subject  to  the  same  rules 
that  protect  FD.A  investigatory  records 
from  public  disclosure.  (See  §20.8R(b)). 
Under  existing  §  20.88.  however, 
communications  by  FDA  with  State  and 
local  government  officials  who  are 
neither  commissioned  by  FDA  under  21 
U.S.C.  372(a),  nor  under  FDA  contract, 
have  the  same  status  as  communications 
with  any  member  of  the  public. 
Although  §  20.88(c)(1)  does  provide 
additional  protection  for  investigatory 
records  and  trade  secrets  and 
confidential  commercial  information 
that  have  been  voluntarilv  discio.sed  to 
FD.^  as  part  of  cooperative  law- 
enforcement  and  regulatory  efforts  by 
such  noncommissioned  and  noncontract 
State  and  local  government  officials,  the 
existing  regulation  does  not  allow  FDA 
employees  to  reciprocate  with  respect  to 
confidential  commercial  information. 
FDA  may  not  disclose  to  noncontract 
and  noncomniis.sioned  State  officials 
confidential  commercial  information 
submitted  to  or  incorporated  into 
records  prepared  by  FDA.  Under  current 
regulations,  such  disclosure  would 
invoke  the  uniform  access  to  records 
requirement  in  §20.21,  and  trigger 
public  availability  of  this  information. 

With  respect  to  investigatory  records 
compiled  for  law  enforcement  purposes. 
FDA's  rules  have  long  provided  the 
agency  with  authorization  to  exchange 
such  investigatory-  records  with  State  or 
local  government  officials  who  perfonu 
counterpart  functions  to  FDA  at  the 
State  or  local  levels  as  part  of 
t;ooperative  law  enforcement  efforts. 
(See  S  20.8H(t:)).  Such  an  e.xchange  does 
not  invoke  the  uniform  access  rule 
established  by  §20.21.  FDA  is  proposing 
to  expand  the  categories  of  informalion 
subject  to  this  approach  in  order  to 


enhance  Federal -State  efforts  to  protect 
the  public  health. 

C.  Exihani^infi  Confidmtial  (.'.omtM'rtial 
Information  With  Foreign  Covernment 
Officials:  Recent  Changes  in  Regulatory     ■ 
Provisions 

When  FDA's  regulations  governing 
exchange  of  information  with  foreign 
government  officials  were  first  codified, 
national  economies  worldwide  were 
more  independent  of  one  another  than 
now-,  and  regulatory  agencies  worldwide 
discharged  their  responsibilities  more 
independently  of  one  another.  Even  in 
1974.  however,  the  importance  of  those 
relationships  to  the  public  health  and 
the  mission  of  FDA  was  clear  to  the 
agency.  In  the  preamble  to  the  proposwl 
regulations,  the  Commissioner  of  Food 
and  Drugs  emphasized  "the  importance 
of  maintaining  good  working 
relationships  with  counterpart  agencies 
throughout  the  world  both  to  sound 
diplomatic  relations  with  foreign 
nations  and  to  the  availability  of 
important  new  information  of  regulatory 
significance.  Such  i:ooperalion  is 
encouraged  by  sections  301  and  308  of 
the  Public  Health  Service  Act  (42  U.S.C. 
241  and  242f).  Unless  regulatory 
information  can  be  exchanged  w  itlioul 
required  public  disclosure.  FD.\  will 
lose  its  sources  of  important  information 
that  are  vital  to  protect  the  public,  and 
will  be  unable  to  disseminate 
preliminary  information  when  it  is  first 
generated  within  this  country  in  ordiir 
to  help  protect  the  public  health 
throughout  the  world   "  (See  39  FR 
44802  through  44fi21.  December  24. 
1974). 

Although  the  agency  al  that  time 
declined  to  implement  the  suggestions 
of  foreign  governments  that  VDA 
exchange  nonpublic  safety  and 
effectiveness  data  with  c:ounterp  irt 
officials,  the  Commissioner's  rt'»;jonst' 
to  those  sugg<'stions  was  at  least 
partially  based  on  the  belief  that  the 
regulations  proposed  in  1974  would 
"adequately  satisfy  the  need  for 
international  exchange  of  important 
regulatory  information  of  this  tvpe  " 
(See  39  FR  44002  at  44636  and"44R3  7). 

In  the  intervening  20  years  there  ha\f 
been  great  changes  in  the  world 
economy  and  the  working  relationships 
of  regulatory  agenc:ies  around  the  globe. 
Experience  has  shown  that  effit:ient  and 
effective  regulation  can  be  fai  ilitated  by 
the  exchange  of  confidential  c  ommenial 
information  between  governments. 
Cooperation  in  review  of  product 
approval  applications  is  one  example  of 
the  benefit  such  exchange  can  bring  to 
i;onsumers  and  to  industry. 

In  1992.  FD.\  proposed  to  amend 
§  20.89  to  expand  the  exc:hange  of 
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information  with  foreign  officials  to 
include  certain  confidential  commercial 
information,  such  as  studies  supporting 
product  approval  (57  FR  61598,  June  26,  - 
19<>2).  The  agency  issued  a  final  rule  on 
Novemher  19.  1993  (58  FR  61598). 
Section  20.89  as  amended  allows  the 
agency,  under  specified  conditions,  to 
iiisclo.se  confidential  commercial 
information  such  as  nonpuhlic  safely, 
effectiveness,  or  quality  information 
concerning  FDA-regulated  produ<:ts  to 
foreign  government  officials  who 
perform  counterpart  functions,  without 
(ompelling  the  public  disclosure  of  the 
information.  The  rule  covers 
confidential  commercial  information 
submitted  to  the  agency,  or  incorporated 
into  agency-prepared  records,  as  part  of 
cooperative  law  enforcement  or 
regulatory  efforts.  Under  the  amended 
regulation,  several  conditions  must  be 
met  before  FD.\  may  disclose  the 
information  to  the  foreign  government 
official.  The  conditions  are  the  same  as 
those  proposed  below  with  respect  to 
analogous  disclosures  to  State  and  local 
government  officials. 

One  condition  requires  the  foreign 
government  agency  to  provide  a  written 
statement  certifying  its  authority  to 
protect  the  information  from  public 
disclosure  and  its  commitment  not  to 
disclose  the  information  without  the 
written  permission  of  the  sponsor  or 
written  confirmation  from  FDA  that  the 
information  no  longer  has  confidential 
status.  FDA  requires  this  written 
statement  to:  (1)  Include  specified 
language:  (2)  bear  the  signature,  name, 
and  title  of  the  responsible  "foreign 
government  official;  and  (.1)  be 
submitted  to  FDA  after  the  official  is 
informed  about  the  significance  the 
agency  attaches  to  the  confidentiality  of 
the  information  and  understands  that 
disclosure  by  the  foreign  government 
could  constitute  a  criminal  violation 
and  would  seriously  jeopardize  any 
fiirther  intera<:tion  between  FD.^  and  the 
foreign  counterpart  agency. 

As  discussed  in  the  preamble  to  the 
1993  final  rule,  that  rulemaking  was 
undertaken  because  FDA  concluded  that 
it  needed  to  revi.^e  its  public 
information  regulations  to  disclose  to 
foreign  government  officials 
( onfidential  commercial  information 
submitted  to  FDA  or  incorporated  into 
agenc;y-prepared  records  in  order  to 
provide  clear  authority  for  cooperation 
in  reviews  of  pending  submissions  and 
other  important  international  exchanges 
oi  regulatory  information.  The  1993 
final  nde  facilitates  the  approval  of 
products  that  are  shown  to  be  safe  and 
ellective.  expedites  the  withdrawal  of 
approval  of  products  that  are  found  not 
to  b»»  safe  and  pffe<'tive,  and  enhanci>s 


the  efficiency  of  FDA's  enforcement 
efforts,  while  providing  safeguards 
against  public  disclosures  of  proprietary 
information  and  confiicts  of  interest. 

/.).  The  S'eed  to  Extend  to  State  CovernmeiU 
Officiols  the  Ilecent  Changes  in  Provisions  for 
Exchanging  Confidential  Commercial 
Information  With  Foreign  Covernment 
Officials 

FDA  and  State  agencies  work 
cooperatively  and  in  a  complementary 
manner  to  protect  the  nation's  public 
health  with  regard  to  FDA-regulated 
consumer  products.  While  States 
usually  defer  to  FDA  to  approve  the 
marketing  of  FDA-regulated  products, 
some  Stales  actively  regulate  or  monitor, 
within  their  State  and  under  their  own 
authorities,  the  clinical  trials  of  some 
inve.stigational  new  drugs,  biologic 
products,  and  medical  devices.  In 
addition,  most  States  have  active 
enforcement  programs,  especially  for 
foods. 

FDA  needs  to  be  able  to  ext:hange 
information  with  State  or  local  officials, 
without  being  limited  to  those  who  are 
commissioned  or  are  under  contract 
under  §  20.88(a)  and  (b),  FDA 
commissions  State  government  officials, 
or  enters  into  contracts  with  State 
agencies,  primarily  for  the  perfomianc;e 
of  cooperative  regulatory  work. 
However,  certain  cooperative  efforts  are 
more  dependent  on  information 
exchange  followed  by  coordination 
between  Federal  and  State  authorities, 
rather  than  on  actual  work  performed  by 
State  authorities  on  behalf  of  Federal 
programs.  In  some  regulatory  efforts 
where  the  need  for  information 
exchange  is  paramount,  FDA  may  be 
able  to  rely  on  FDA  commissioned  and 
contract  employees  in  order  to  share 
confidential  commercial  information  in 
the  possession  of  FDA  that  is  necessary 
to  accomplish  the  agency  s  public 
health  mission.  But,  as  discussed  below, 
commissioning  and  contracting,  which 
are  essential  prerequisites  under  the 
current  regulation,  consume  inordinate 
time  and  human  resources  and  are  not 
suited  to  dealing  with  information 
exchanges  on  rapidly  developing 
problems. 

Arrangements  for  issuing 
commis.sions  are  handled  by  State 
commission  liaison  officers  lot:ated  in 
FDA's  regional  offices.  1  he 
commissioning  process  includes 
identifying  suitable  candidates  (which 
often  will  require  that  super\'isors  or 
State  agency  heads  also  be 
commissioned),  reviewing  the 
candidates'  qualifications  to  carry  out 
activities  specified  in  the  commission, 
issuing  certificates  and  crtjdentiais,  and 
accounting  for  the  credentials  on  a 


periodic  basis.  FDA's  experience  has 
been  that  this  mechanism  is  too 
rigorous,  costly,  and  time-consuming  to 
enable  the  rapid  exchanges  of 
confidential  information  with  State 
government  officials  that  are  essential  in 
public  health  emergencies  and 
investigations  Furthermore,  the  State 
government  official  who  is 
commissioned,  and  therefore  permitted 
access  to  confidential  commercial 
information  in  FDA's  possession,  is 
frequently  not  the  employee  who,  in  any 
particular  case,  is  best  capable  of 
analyzing  or  evaluating  the  nonpublic 
information. 

Similarly,  contracting  projects  are  not 
suited  for  cooperative  Federal-Slate 
regulatory  efforts  requiring  rapid 
exchange  of  information.  Contracts  are 
soli(.ited.  negotiated,  and  put  in  place 
according  to  formal  U.S.  Government 
contracting  procedures;  for  continuing 
work,  contracts  must  be  renewed 
annually.  In  addition  'o  being  timtv 
consuming  to  establish,  contracts  cannot 
be  relied  upon  to  cover  all  FDA  program 
areas.  The  services  most  commonly 
procured  by  FDA  through  contracts  with 
the  States  are  for  establishment 
inspe<;tions.  with  related  collection  and 
analysis  of  samples,  report  preparation, 
and  followup  activity  undertaken  by  the 
State  agency  under  its  own  authority 
and  program.  FDA  program  areas  are  not 
covered  uniformly  across  the  States, 
with  FDA  having  contracts  in  many  (but 
not  all)  States  for  food  inspections,  but 
in  only  a  few  States  for  drug,  biologic 
product,  and  medical  device 
inspections. 

The  following  are  examples  of 
situations  in  which  the  ability  to  share 
confidential  commercial  information 
with  State  governments  in  a  less 
encumbered  manner  would  have 
allowed  more  timely  review  of 
significant  public  health  issues,  or 
would  have  enhanced  the  effef;tiveness 
of  regulatory  activities: 

1.  FDA  and  some  States  acquire 
information  from  ongoing  clinical 
inve.sti  gat  ions  of  new  drugs,  biologic 
products,  or  medical  devices,  including 
unanticipated  adverse  reaction  or  device 
malfunction  data,  clinical  protocols, 
identities  of  study  sites,  and  names  of 
clinical  investigators.  When  problems 
occur  that  could  have  an  impact  upon 
the  safety  of  study  subjetis,  public 
health  decisions  concerning  the 
continuation  of  the  study  must  be  haswl 
upon  the  most  complete  information 
possible.  This  is  facilitated  by  access  to 
records  at  the  study  sites,  and  in  certain 
situations  it  would  be  consistent  with 
public  health  protection  for  State 
officials  to  have  access  to  records  Ibat 
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F1]JA  must  evaluate  in  its  review  of  the 
pioblem. 

lllnder  the  exi.sting  regulations.  State 
gc  Vernment  officials  can  share 
information  that  they  receive  or  acquire 
w  {!i  FDA.  However,  becnuse 
information  concerning  investigational 
drjiigs  and  medical  devices  is  often 
ccnfidential  commercial  information. 
FDA  cannot  reciprocate,  unless  the  State 
of  Icials  are  commissioned  or  under 
contract  for  law  enforcement  purposes. 
Af  pxplained  above,  the  processes  for 
is!  liing  commi.ssions  to  State 
goylernment  officials  or  placing  them 
ur(|er  contract  are  .so  (  undjersome  and 
tir  lb-consuming  as  to  impede  joint 
Fe  Jen.l-State  efforts  on  clinical  trials  in 
pr  *ress  that  require  a  tuo-way 
ex  jiange  of  relevant  info.Tnati'on.  Such 
res  tjrictions  on  the  exchange  of  this 
inlormation  can  hinder  decisionmaking, 
foi  both  FDA  and  State  governments. 
vvl  ere  timeliness  is  important  to 
pnitecting  public  health. 

l^prther.  State  governrnenfs.  on 
occasion,  have  not  had  ready  ac«;ess  to 
infiirmation  about  pending  FDA 
re{>alator>'  actions  concerning  clinit:al 
trii  Is  in  progress  that  may  involve 
heilth  care  institutions  or  individuals 
which  operate  under  Stale  licenses, 
jjeii^its.  or  regi.strations.  In  such 
(.iri:iimslances,  the  current  impediments 
to  li|l!-information  e.xch.-inges  thw.nrt 
ctft  ^tive,  <:oordinated  regulator}' 
sol  *ions  to  public  health  problems.  For 
oxaiiiple.  in  the  case  of  Narcotic 
Treatment  Programs  (NTPs),  FDA 
cocrklinatesadions  with  the  State 
o^ei|i;ies  charged  with  regulating  these 
typ*  of  clinics.  Such  coordination  is 
essi'htial  because  if  FD.\  plans 
enf  jk-cement  action  that  would  close  a 
pro:^am,  the  assi.stance  of  the  State 
age  jcies  is  necessary-  to  minimize 
dis:  iption  to  the  treatment  of  patients. 
Tht  hipid  exchange  of  nonpublic 
init  itmation  can  also  enhance  proli'ction 
of  I  ip  public  health  when  a  .State  has 
broiri  authority  lo  require  an  unsafe  or 
\iol[|tivee.stribli.shment  within  its 
l.'onlers  to  cease  operations. 

2  Poth  FDA  and  State  agencies  have 
resfjonsihilities  for  Instrfi/fiona!  Review 
Hoards  (IRBs),  which  are  the  boartls  or 
itiitlees  formally  designated  by. 
;  ^utions  to  review,  to  approve  the 
i-ition  of.  and  to  condiid  periodic 
■  fv  of.  biomedical  research 
jving  use  in  human  subjects  uf 
rn.i  -jregulated  products  (21  CFR 

l')-^(g)).  In  Ihecase  of  noncompliant 
FD.\  regulations  alhiw  the  agency 
ily  relevant  State  and  Federal 
regul^torj-  agencies  and  other  parties 
witli  \i  direct  interest  about  any  ac  tifwi 
I  1).\|  liiay  fake  against  the  IRBor  its 
pare  if  in.stitution  (21  CFR  56.120).  In 
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some  instances.  State  atrtion  against 
violations  may  be  preferable  to  Federal 
action,  or  a  State  may  have  authority  to 
expeditiously  revoke  the  license  of  a 
program  or  clinic  operating  under  that 
violative  IRB.  However,  State  officials 
may  need  access  to  confidential 
information  about  the  protocol  or 
investigational  product,  including 
nonpublic  confidential  commercial 
information  contained  in  IND's  and 
NDAs,  in  order  to  take  "effective  action. 
This  proposed  rule  would  permit  FDA 
to  share  such  information,  where  the 
agency,  in  its  discretion,  believes  it  is 
appropriate. 

3.  Health  fraud  eiiforrremenf  often 
involves  several  age.K.ies  o.  c-tficials  at 
both  the  Federal  and  State  government 
levels.  At  the  outset  of  a  case,  the 
involved  State  officials  may  be 
commissioned  by  FDA  or  under  contract 
to  FDA  and.  therefore,  have  access  to 
relevant  confidential  commercial 
information  in  FDA  nK;ords.  However, 
as  evidence  is  gathered  and  the  (uise 
develops,  a  point  is  reat:hed  when 
enforcement  .strategy  mu.sf  b«j  discu.s.sed 
with  other  State  government  officials, 
who  .seldom  hold  FD.A  conmussions  or 
are  under  f:ontract.  l.'nder  the  current 
rt>gulafions,  the.se  Stale  government 
ofHcials  may  not  have  access  to 
pertinent  information  from  FDA 
retrords.  including  information  about  the 
identity  of  investigational  produf;ts  or 
distribution  data  that  may  hnar  on  the 
case.  In  sui  h  circumstances,  the  process 
of  investigating  and  prosecuting  the  cas<j 
is  frustrated  and  delayed.  That  "delay 
and  the  resulting  harm  to  specific 
investigations  are  aggravated  in  ca.ses 
where  a  perpetrator  may  be  op<?rating  in 
several  Stale.s. 

In  one  particular  c  ase.  a  State  official 
responsible  for  issuing  and  revoking 
medical  licen.ses  requested  reports 
covering  FDA  investigations  of  he.TJth 
fraud  by  a  physician  who  was  illegally 
importing  and  di.stributing  unapproved 
drugs.  The  State  was  initiating  a  liijinse 
revocation  proceeding.  Becau.se  th» 
i:urrent  version  of  §20.88  makes 
di.sclosure  to  a  noncommis.sioned  or 
noncontract  State  employee  a  public 
disclosure,  the  records  provided  by  FD.\ 
had  to  be  purged  of  information  vital  to 
the  States  revocation  ( ase. 
Con.sequently.  action  to  protect  the 
public  health  in  this  instance  was 
impeded  by  FD.\'s  inability  to  di.s..lose 
nonpublic  information  to  the 
appropriate  State  official  in  a  timely 
manner. 

4.  Data  in  I-T)A's  pos-session  about  the 
distribution  of  an  imported  product  m.iy 
contain  confidential  c;ommer(  ial 
information.  Many  imported  products 
can  l>e  trackt^i  by  Slate  officials  more 


economit:iiiiyand  efficiently  than  by 
FDA  offi(  ials.  because  the  tracking  «.;iii 
he  done  in  the  course  of  regular  Slate 
inspcHjtional  activities.  Undercurrent 
regulations.  FDA's  authority  to  disi.hjse 
nonpublic  information  about  consignefs 
to  St.ite  government  officials  lor 
followup  action,  .such  as  embargo  of 
violative  produtt.s.  is  limited. 

A  common  element  of  these  examples 
is  that  joint  FDA  and  State  governnit  nl 
efforts  on  significant  public  health 
issues,  including  effective  regulatory 
activities,  have  been  encumbered  by 
existing  regulatory  restrictions  on  I-DA's 
ability  lo  exchange  confidential 
(  omme.rcinl  information  with  St.ife 
governments.  The  amendment  b<-iiig 
proposed  would  facilitate  such 
disclosures  and  therebv  contribute  f(» 
economy  of  effort,  effif  ient  use  of  public; 
resources,  and  enhanced  public  he.tlMi 
protection. 

Additionally.  FDA  believes  it  should 
have  Ihe  ability  to  disclose  propriel.-.ry 
information  to  Stale  government 
scientists  \i.siting  FDA  as  part  of  a  joint 
review  or  long-term  cooperative  training 
effort  authorized  under  section  708  of 
the  act  (21  U.S.C.  379),  pursuai.l  to  she 
same  procedures  FDA  reranitly 
promulgated  for  visiting  foreign 
scientists.  Elilcient  public 
administration  requires  that  FDA  be 
able  to  ileal  with  visiting  State 
government  scientists  in  the  same 
manner  as  it  does  with  visiting  .ffjreii;n 
government  scientir^ts. 

This  propo.sed  rule,  fheretor»«,  unuld 
provide,  through  an  amendment  to 
4;  20.88.  the  .same  mechmisms  fot 
e\<:hanj.:es  of  confidential  ccmnierci;.! 
informatio:^.  between  FD.\  .-.nd  .St:,»e 
government  officials  as  were  recer.tiv 
provided  for  foreign  government 
olTicials  through  an  amendment  to     . 
«>  20.89.  Under  the  proposed 
amendment,  several  coiidilmns  u'lisl  bu 
!:;ct  prior  lo  FD.\s  disclosure  ol  mk  b 
information  to  St.Tte  government 
officials. 

First,  the  State govemment  agii;cy 
must  provide  a  written  statemepi 
certiiying  its  authority  to  protect  ll.l^ 
iiiformaticm  from  put»iic  disc  Icsure  .md 
its  coinmitnienf  not  to  disclose  tfe 
information  wilhout  liie  written 
permission  of  tb.e  sponsor  or  wrilleir 
(  onfinnatiun  from  FDA  that  Ihe  " 
informa'.ion  no  longer  has  r  onfideiiliat 
status.  Sei  ond.  FDA  must  make  one  or 
Miore  of  Ihe  fullouing  determin.iiinnv 
(1)  The  sponsor  of  the  prcKluct 
;'Pplication  has  provided  written 
authorizaiion  for  the  di.sclosure:  (i:j 
disclosure  would  be  in  the  interest  ul 
public  health  by  reason  of  the  Stale 
government's  possessing  infosmaliou 
concerning  the  sfdefy.  effectiveness  or 
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(liuility  of  a  product  or  information 
<:nnrurning  an  investigation;  or  (3)  the 
disclosure  is  to  a  State  government 
scientist  visiting  FDA  on  the  agency's 
premises  as  part  of  a  joint  review  or 
cooperative  training  effort,  and  FDA  (a) 
retains  physical  control  over  the 
information,  (h)  requires  a  written 
(  ommitment  to  protect  the 
confidentiality  of  the  information,  and 
(c)  implements  specific  conflicts-of- 
interest  .safeguards. 

f"  Coopemtinn  and  Harmonization  S'ft^dsfor 
E\(htin<iino  Xonpiiblic  Pn'iiccisioniil 
Doiiiimfnts  and  Other  Sonpuhlic  Information 
With  State  and  Foreign  Government  Officials 
PDA  is  committed  to  cooperation  with 
counterpart  officials  in  State  and  foreign 
governments.  Because  public  health 
problems  respect  neither  State 
i)oundaries  nor  international  borders, 
such  cooperation  is  essential  to 
consumer  protection. 

If  FDA  can  provide  foreign 
government  officials  with  information 
on  impending  new  or  changed 
regulations  and  other  requirements  or 
activities,  the  agency  can  encourage 
adoption  of  uniform  science-based 
measures  that  fully  protect  consumers, 
and  t:an  help  reduce  both  duplication  of 
regulatory  activities  and  unfouflded  or 
contradictory  regulatory  requirements. 
FD,-\  likewise  benefits  from  the  ability  to 
receive  drafts  of  proposed  regulations 
from  foreign  and  State  government 
officials  without  being  required  to 
disclo.se  these  drafts  to  an  FOIA 
requester  because  the  risk  of  such  public 
disclosure  frequently  inhibits  foreign 
and  State  counterparts  from  full 
disclosure  of  useful  information  to  FDA. 
For  continuity  in  regulatory 
harmonization  efforts  at  all  levels  of 
geopolitical  organization  (State, 
national,  and  international),  FDA  must 
be  aWe  to  more  freely  communicate  on 
regulatory  matters  and  initiatives  with 
counterpart  government  officials. 
The  following  are  examples  of 
situations  in  which  the  ability  to 
exchange  nonpublic  predecisional 
documents  with  State  and  foreign 
government  counterparts  would 
improve  Federal-State  uniformity  and 
facilitate  global  harmonization  of 
regulatory  requirements. 

1.  Information  exchange  between  FDA 
and  its  foreign  government  counterparts 
is  necessar\'  in  order  to  utilize  the 
technical  expertise  of  other  regulatory 
agencies  for  purposes  of  harmonizing 
regulations  and  regulator)'  activities. 
Current  increases  in  worldwide  trade,  as 
well  as  recent  trade  agreements,  add 
impetus  to  harmonization  activities 
already  underway.  For  example,  FDA 
wanted  to,  but  could  not,  disclose  to 


foreign  counterpart  officials  at  1993 
international  meetings,  the  drafts  of  its 
proposed  rules  on  medical  device  good 
manufacturing  practices  (published  in 
the  Federal  Register  of  November  23. 
1993  (58  FR  61952)).  and  on  regulations 
of  seafood  safety  through  Hazard 
Analysis  Critical  Control  Points 
(HACCP)  (published  in  the  Federal 
Register  of  January  28,  1994  (59  FR 
4142)).  FDA  believes  its  harmonization 
and  rulemaking  activities  in  these  areas 
would  be  enhanced  by  nonpublic 
exchange  of  such  draft  proposals. 

2.  The  Food  Code,  puolished  in  the 
Federal  Register  of  January  28.  1994  (59 
FR  4085).  consists  of  model 
requirements  to  safeguard  public  health 
and  assure  that  food  is  unadulterated 
and  honestly  presented  when  offered  to 
consumers.  The  Food  Code  was  offered 
as  a  model  for  local.  State,  and  Federal 
governmental  jurisdictions  to  adopt 
under  their  own  authorities  as 
regulations  for  food  service,  retail  food 
stores,  or  food-vending  operations. 
Because  concerns  about  confidentiality 
limited  FDA's  ability  to  exchange 
predecisional  documents,  access  to 
developmental  materials  and  drafts  was 
limited  to  State  government  officials 
who  were  commissioned  by  FDA. 
Consequently,  it  was  difficult  for  FDA  to 
get  technical  contributions  and 
professional  views  from  the  reservoir  of 
expertise  among  many  other  State 
officials.  FDA  believes  this  limitation  on 
nonpublic  exchange  is  detrimental  to 
Federal-State  cooperation.  By  its  very 
nature,  the  Food  Code  is  central  to 
public  health  programs  of  Federal.  State, 
and  local  government  organizations.  As 
such,  FDA  would  have  preferred  to 
share  developmental  materials  and 
drafts  with  a  spectrum  of  State 
government  officials  to  assure 
participation  in  the  development  of  the 
document  by  some  of  the  officials  who 
will  rely  on  it  in  the  course  of  their 
ongoing  work. 

3.  The  successful  development  and 
implementation  of  a  comprehensive 
food  safety  strategy,  beyond  the  program 
for  seafood  safety,  will  depend  on  a 
joint  effort  between  FDA  and  State 
government  officials.  FDA's  decisions 
would  benefit  greatly  from  exchange  of 
technical  expertise  and  professional 
views  at  all  stages  in  the  development 
of  a  strategy.  The  importance  of  State 
government  input  and  partnership  is 
underscored  by  the  fact  that,  while  FDA 
regulatory  authority  is  very  broad,  in 
practice  many  phases  of  food 
production  and  distribution  are 
regulated  principally  by  State  or  local 
governments. 

4.  Some  aspects  of  the  Nutrition 
Labeling  and  Education  Act  (the  NLEA) 


address  consumer  issues  that 
traditionally  have  been  addressed  by 
State  governments  in  food  label  review, 
e.g..  content  descriptors,  net  weight 
declarations,  and  other  elements  that 
could  relate  to  economic  deception. 
Congress  intended,  and  FDA  desires, 
that  there  be  a  partnership  between  FDA 
officials  and  their  Slate  government 
counterparts  in  the  education  and 
enforcement  aspects  of  this  legislation. 
However,  although  FD.A  has  been  able 
to  involve  State  government  officials 
who  hold  FDA  commissions.in  strategy 
di.scussions.  the  agency  has  not  been 
able  to  utilize  the  broader  base  of 
expertise  that  resides  throughout  State 
governments.  Further,  although  the 
NLEA  empowers  the  States  to  take 
action  under  the  authority  of  the  ai:t. 
and  requires  the  States  to  notify  FDA 
prior  to  initiating  any  action,  it  requires 
the  sharing  of  only  ver>'  basic 
information.  Enhanced  ability  to 
exchange  nonpublic  information 
between  FDA  and  State  government 
officials  will  facilitate  enforcement  of 
the  NLEA. 

5.  The  Mammography  Quality 
Standards  Act  of  1992  (the  MQSA). 
which  is  now  being  implemented,  poses 
many  challenges  with  regard  to  Federal- 
State  cooperation  and  coordination.  The 
MQSA  calls  for  FDA  to  delegate  the 
MQSA  authority  to  States  that  meet 
certoin  requirements,  and  for  FDA  to 
provide  oversight  to  ensure  that  States 
fulfill  their  responsibilities.  One 
objective  of  the  MQSA  is  to  maintain  a 
certain  consistency  of  standards  across 
State  programs.  Like  the  Federal 
government.  States  establishing  new 
programs  and  standards  are  bound  by 
administrative  rulemaking  processes, 
and  will  want  to  undertake  those 
rulemakings  as  soon  as  possible.  So  long 
as  FDA's  regulations  limit  the  nonpublic 
exchange  of  draft  regulations.  States 
may  draft  rules  that  will  turn  out  to  be 
inconsistent  with  FDA's.  That 
inconsistency  may  delay  and  frustrate 
implementation  of  the  provisions  of  the 
MQSA  that  are  intended  to  encourage 
State  involvement  in  programs  to  assure 
quality  mammography.  If  FDA  and  State 
officials  could  exchange  draft 
regulations  at  all  stages  of  the  process, 
States  could  propose  regulations  that 
were  consistent  with  Federal  regulations 
within  coordinated  timeframes. 

The  enforcement  and  sanctions 
processes  for  the  MQSA  also  pose 
challenges  to  Federal-State  cooperation 
and  coordination.  There  are 
approximately  11.300  facilities  to  be 
inspected,  only  about  30  percent  of 
which  will  be  inspected  by  FDA. 
Strategies  for  inspection  priorities  and 
Federal-State  uniformity  in  the 
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a{ipli(:ation  of  enforcement  actions  and 
sn notions  will  be  very  important.  If  FDA 
t:.iiinot  easily  exchange  nonpublic 
information  with  Slate  government 
officials,  cooperative  efforts  maybe  le.ss 
iTfctive. 

Nummary  of  Bnrkgrniinrl 

B.xchanges  of  nonpublic  infonnation 
thm  meet  the  conditions  established  in 
Ihjj  propo-sal  will  facilitate  Federal-Slate 
urjifonnity  and  international 
hajmionization  in  order  to  maximize 
consumer  protection  and  minimize  the 
pds.sibility  that  unnece.ssarily  disparate 
measures  will  be  adopted  on  a 
particular  issue.  In  order  to^nhaiice 
effective  regulatory  a<;tivities  and 
expeditious  review  of  significant  public 
hehlfh  issues.  FDA  has  concluded  that 
it  Keeds  the  ability,  in  selected 
ciijuumslances,  to  disclose  rx)nfidential 
i:ofnmer».ial  information  to  State 
government  officials,  just  as  it  earlier 
de(er,mined  that  it  may  be  neces-saryat 
tinjes  to  disclose  such  information  to 
foiBign  government  officials. 
Furthermore,  in  order  to  prepare  new 
regulations  or  modify  existing 
regulations,  issue  technical 
requirements,  or  undertake  a  variety  of 
other  activities.  FD.'V  may  need  to 
exchange  draft  proposals  with 
counterpart  State  government  or  foreign 
government  officials  in  the  same  way  it 
exchanges  similar  information  with  ' 
othur  U.S.  government  agencie.s. 
Federal-State  uniformity  and 
international  harmonization  are 
facilitated  when  such  exchanges  turn 
take  place  at  early  stages  under 
circumstances  that  allow  the  frank 
exchange  of  views  among  technic:al 
exports.  FDA's  experience  over  the  last 
decade  has  convinced  the  agency  that 
foreign  and  State  govemmeni  technical 
and  scientific  staff  perform  the  sanie 
advisory  function,  in  many  in.stances.  as 
other  agency  employees  and  that  the 
ret:ommendations  of  such  experts  are 
important  to  effective  decisionmaking. 
Of  course,  any  information  provided 
by  State  or  foreign  government  officials 
upon  which  FDA  is  relying  in  proposing 
a  ne^A'  regulation  or  proposed  (Jiange  in 
exisiing  regulations  would  be  included 
in  published  proposals  or  final  niles  in 
aix'drdance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  The 
general  public  will  have  ample 
opportunity  to  comment  on  such 
proposals  and  their  bases  al  that  lime. 
FDA  also  emphasizes  that  disclosures  to 
foreign  and  State  counterparts  under 
final  regulations  based  on  lhe.se 
projKj.sals  would  not  be  a  routine 
occurrence,  but  would  occur  only  in 
liniitsod  situations. 
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n.  Proposed  Amendments 

A.  The  Proposal  to  Extend  to  State 
(invernment  Officials  //w  Rfcfnt  n,fgulntory 
Provisions  for  Exchanging  Confidential 
Commercial  Information  With  Foreign 
('overnment  Officials 

Proposed  §  20.88(d)  covers  the 
nonpublic  disclosure  of  certain 
information  that  is  protected  from 
mandatory  public  disclosure  by 
exemption  4  of  the  FOIA,  5  U.S.C 
552(b)(4)  to  State  government  officials. 
Exemption  4  covers  two  broad 
categories  of  information  in  Federal 
agency  records:  Trade  secret 
information,  and  information  that  is:  (1) 
Commercial  or  financial,  (2)  obtained 
from  a  person,  and  (3)  privileged  or 
confidential  ("confidential  commercial 
information"). 

Trade  se<;ret  information  has  been 
defined  by  the  courts  as  information 
relating  to  the  making,  prepiiring. 
compounding,  or  processing  of  trade 
commodities  [Public  Citizen  Health 
Research  Group  v.  FDA,  704  F.2d  1280 
1288  (D.C.  Cir.  1983)).  This  definition. ' 
which  requires  a  "direti  relationship" 
between  the  trade  secret  and  the 
productive  process,  applies  to  a 
relatively  narrow  category  of 
information  that  coincides  with 
information  prohibited  from  dis«;losure 
under  section  SOKj)  of  the  act  (21  U.S.C 
331(j)).  FDA  recently  amended  S  20.61 
to  reflec:t  this  definition  (59  FR  531, 
January  5, 1994).  That  amendment  was 
part  of  an  update  of  the  agency's  FOIA 
regulations  to  reflect  changes  that  were 
required  by  the  1986  amendments  to  the 
FOIA  and  which  have  already  been  put 
into  practice  by  the  agency.  The 
amended  definition  of  "trade  secret"  in 
part  20  is  a  restatement  of  the  standard 
established  by  Public  Citizen  Health 
Research  Group,  and  puts  the  definition 
in  conformity  with  applicable  <ulso  law 
and  with  HHS's  FOIA  regulations. 
Because  FDA's  practice  has  been  in 
accordance  with  the  judirJal  standards 
that  resulted  from  Public  Citizen  Health 
Rest!arch  Group  and  with  the 
definitions  established  by  HHS,  the 
amendment  to  §  20.61  did  not  alter  the 
agency's  practice  in  any  way  or  the 
expectations  of  the  public  or  regulated 
industr>-  concerning  FDA's  treatment  of 
particular  types  of  information. 

Nor  will  the  proposed  amendment  to 
«}  20.88  alter  FDA's  exi.sling  practice 
with  respet;t  to  the  narrow  category  of 
information  that  can  be  considered 
"trade  se«;ret."  The  propused 
amendment  to  §  20.88  expressly 
excludes  the  disclosure  of  infonnation 
that  would  fall  into  the  trade  set.ret 
(:at(!gor>'  to  State  government  official!?, 
without  the  express  authorization  of  the 


submitter.  The  only  exception  is  that 
State  scientists  visiting  FDA  as  part  of 
a  joint  review  or  long-term  training 
effort  authorized  under  section  7m  of 
the  act  (21  U.S.C.  379)  may.  under 
additional  safeguards  specified  in  the 
rule,  be  allowed  acxess  to  such 
i  n  format  ion  _ 

It  has  been  an  agency  practice  to 
disclose  confidential  information, 
including  trade  secret  information,  to 
visiting  government  scientists  insofar  as 
that  access  is  authorized  under 
confidentiality  agreements  for  a  training 
or  joint  review  activity  under  .section 
708  of  the  act  and  §  20.90.  This 
proposed  rule  (§20.88(d)(l)(ii)(C)) 
codifies  the  procedures  for  providing 
access  to  such  information  in  the  nile 
on  exchanging  information  with  State 
government  officials  rather  than 
continuing  this  practice  under  the  more 
general  §  20.90  procedures. 

The  principal  focire  of  this  part  of  the 
proposed  rulemaking  is  the  disclosure 
to  Stale  government  officials  of  the  other 
category  of  information  covered  by 
exemption  4  of  the  FOL\,  "confidential 
commercial  information."  including 
agency-prepared  reviews  of  such 
information,  and  records  that  in<;liide 
such  information.  Commercial  or 
financial  information  thai  a  person  is 
required  to  provide  FDA  is 
"confidential"  for  purposes  of 
exemption  4  if  disclosure  of  the 
information  is  likely  to:  (1)  Impair  the 
Government's  ability  to  obtain  necessary 
information  in  the  future  or  (2)  cause 
substantial  harm  to  the  competitive 
position  of  the  person  from  whom  the 
information  was  obtained.  (See  Critirjtl 
Mass  Energy  Pm/ect  v.  NRC,  975  F  2d 
871.  877-880  (D.C  Cir.  1992)  (en  bane:), 
cert,  denied.  113  S.Ct.  1579  (1993); 
National  Parks  and  Conservation 
Association  v.  Morton,  498  F.2d  765 
770  (DC  Cir.  1974).) Commen:ial  or' 
financial  information  that  is  provided  fo 
FDA  on  a  voluntary  basis  is 
"confidential"  if  if' is  of  a  kind  that  the 
provider  would  not  cu.stomarily  release 
to  the  public.  (See  Critii:at  Mass  Energy 
Project  at  880).  The  types  of  inform.nf  ion 
that  may  be  exempt  from  public 
disclosure  pursuant  to  this  section  of 
the  FOIA  include:  Business  .sales 
statistics,  cu.stomer  and  supplier  lists, 
resean:h  data,  profit  and  loss  data,  and 
overhead  and  operating  costs.  Under 
many  cir(.-um.stances.  FDA  also  tnjats 
data  supporting  product  approval 
submissions  as  confidential  commort:i.d 
information  that  is  entitled  to  be 
prohibited  from  public  disclosurv.  Thus, 
under  the  amended  regulation, 
confidential  commerf:iai  information 
suUnitted  to  the  agency  that  rould  be 
di.sclosed  to  .State  governmenis  would 
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include  information  (other  than  trade 
se«:n)t  information  prohibited  from 
disclosure  under  section  301  (j)  of  the 
net)  in  pending  and  approved 
submissions  for  permission  to  perform 
studies  on  or  to  market  regulated 
articles  such  as  new  drugs,  new  animal 
drugs,  medical  devices,  and  biological 
products,  and  information  in  agency- 
prepared  reviews  of  such  submissions. 
Tiie  proposed  amendment  to  §  20.88 
would  establish  that  State  government 
officials  are  not  members  of  the  public 
for  purposes  of  disclosure  of 
confidential  commercial  information 
submitted  to  FDA  or  incorporated  into 
records  prepared  by  the  agency,  and  that 
such  disclosures  would  not  invoke  the 
requirements  in  §  20.21  of  uniform 
access  to  records.  Disclosure  of 
confidential  commercial  information  to 
State  government  officials  pursuant  to 
the  proposed  amendment  would  be  an 
"authorized"  disclosure.  Accordingly, 
no  FDA  employee  engaged  in  such  a 
nonpublic  disclosure  of  confidential 
commercial  information  would  be  in 
violation  of  the  Trade  Secrets  Act,  18 
U.S.C.  1905.  That  statute  makes  the 
unauthorized  di.sclosure  of  such 
■   information  by  a  Federal  employee  a 
crime. 

The  proposed  amendment  to  §  20.88 
will  enable  FDA,  in  its  discretion  and 
subject  to  the  conditions  imposed  by 
this  proposed  amendment,  to  provide  or 
receive  confidential  commercial 
information  (whether  provided  by  the 
sponsor  or  found  in  investigatory 
records)  in  nonpublic  exchanges  with 
State  government  officials  for  use  in 
cooperative  regulatory  efforts  or  law 
enforcement  efforts.  FDA  will  be  able  to 
make  such  exchanges  of  confidential 
commercial  information  contained  in 
submissions,  in  FDA-  or  State 
government-prepared  reviews  and 
records  of  such  submissions,  and  in 
■  FDA-  or  State  government-prepared 
investigatory  records,  without  invoking 
the  rule  established  in  §20.21  that  any 
member  of  the  public  becomes  entitled 
to  the  same  information. 

The  agency  does  not  intend  that 
disclosures  of  confidential  commercial 
information  to  State  government 
officials  will  be  a  routine  occurrence. 
FDA  intends  to  engage  in  the  disclosure 
of  nonpublic  confidential  commercial 
information  to  State  government 
officials  only  when  certain  conditions 
are  met.  and  only  in  its  di.scretion.  In 
ever>'  case,  the  proposed  rule 
(4)2d.88(d)(l)(i))  would  require 
assurances  from  the  State  government 
that  the  information  will  be  held  in 
confidence.  The  proposed  rule 
(§20.88(d){l)(ii))  would  further  require 
that  any  one  of  three  additional 


conditions  be  met:  (1)  Written 
authorization  by  the  submitter  of  the 
information;  (2)  a  finding  that  disclosure 
is  in  the  interest  of  public  health  by 
reason  of  the  State  government's 
po.ssessing  information  concerning  the 
.safety,  effectiveness,  or  quality  of  the 
product  or  information  concerning  an 
investigation,  or  by  reason  of  the  State 
government  being  able  to  exercise  its 
regulatory  authority  more  expeditiously 
than  the  agency;  or  (3)  the  disclosure  is 
to  a  State  government  scientist  visiting 
FDA  as  part  of  a  joint  review  or  long- 
term  cooperative  training  effort  that 
furthers  FDA's  regulatory  mission. 
Thus,  the  circumstances  and  safeguards 
under  which  FDA  would  exchange 
confidential  commercial  information 
with  State  government  officials 
pursuant  to  the  proposed  amendment  to 
§  20.88  would  be  the  same  as  those 
recently  prov  ided  in  the  1993 
amendment  to  §  20.89  regarding  FDA 
disclosure  of  confidential  commercial 
information  to  foreign  government 
officials. 


n  Proposals  for  Regulatory  Provisions  for 
Exchanging  Predecisional  Documents  and 
Other  Nonpublic  Information  With  State  and 
Foreign  Government  Officials 

The  agency  is  proposing  to  amend 
§§  20.88(e)  and  20.89(d)  to  cover  the 
nonpublic  exchange  between  FDA  and 
State  government  officials  (§  20.88(e)) 
and  between  FDA  and  foreign 
government  officials  (§  20.89(d)),  of 
nonpublic  predecisional  documents 
concerning  FDA's  and  other 
governments'  proposed  regulations, 
inopending  regulatory  initiatives,  or 
other  nonpublic  information  relevant  to 
agency  activities  (including,  but  not 
limited  to.  draft  regulations,  guidelines 
for  technical  issues  to  be  addressed  in 
sponsors'  submissions,  draft  staff 
manual  guides,  draft  compliance  policy 
guides,  strategy  documents  for 
inspection  priorities,  and  draft  MOU's 
between  State,  Federal,  and  foreign 
government  agencies). 

FDA  wants  the  ability,  in  some 
circumstances  and  only  when  specific 
conditions  are  met,  to  exchange 
predecisional,  preimplementation,  or 
other  nonpublic  documents  with  State 
government  officials  and  foreign 
government  officials,  without  being 
compelled  to  disclose  them  to  the 
public. 

For  the  purposes  of  §  20.88(e)  of  this 
proposed  regulation,  the  term  "official 
of  a  State  government  agency  "  may 
include  an  official  of  an  organization  of 
State  officials  having  responsibility  to 
facilitate  harmonization  of  State 
standards  and  requirements  in  FDA's 
areas  of  responsibility.  Similarly,  for  the 


purposes  of  §  20.89(d)  of  this  proposed 
regulation,  the  term  "foreign 
government  official"  may  include  an 
official  of  an  international  organization 
having  re.sponsibility  to  facilitate 
harmonization  of  global  standards  and 
requirements  in  FDA's  areas  of 
responsibility.  Examples  of 
organizations  whose  officials  may  be 
given  access  to  draft  nonpublic 
documents  are  the  Association  of  Food 
and  Drug  Officials  (AFDO)  and  the  Food 
and  Agriculture  Organization  (FAO)  of 
the  United  Nations. 

The  ability  to  exchange  predecisional 
and  preimplementation  documents  with 
the  officials  in  question  will  facilitate 
harmonization  of  national  and 
international  regulatory  requirements. 

In  every  case,  the  proposed 
regulations  (§§  20.88(e)(l)(i)  and 
20.89(d)(l)(i))  require  assurances  from 
the  receiving  government  that  the 
information  will  be  held  in  confidence. 
The  proposed  regulations 
(§§20.88(e)(l)(ii)  and  20.89(d)(l)(ii)) 
further  require  the  agency  to  determine 
that  it  is  reasonably  necessary  to 
exchange  the  nonpublic  documents  to 
enhance  Federal-State  uniformity  or  to 
facilitate  global  harmonization  of 
regulatory  requirements,  cooperative 
regulatory  activities,  or  implementation 
of  obligations  resulting  from 
international  agreements.  When  these 
conditions  are  met,  the  agency  believes 
that  the  records  will  be  exempt  from 
mandatory  public  disclosure  under  the 
FOIA. 
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C.  FDA  Believes  the  Deliberative  Process 
Privilege  Should  Protect  Certain  Advice 
and  Recommendations  from  Foreign 
and  State  Counterparts 

The  propo.sed  amendments 
(§§  20.88(e)(2)  and  20.89(d)(2))  would 
establish  that  State  and  foreign 
government  officials  are  not  members  of 
the  public  for  purposes  of  exchange  of 
certain  nonpublic  predecisional  records, 
and  that  such  exchanges  will  not  invoke 
the  requirements  in  §  20.21  of  uniform 
access  to  records.  FDA  believes  that 
records  of  advice  and  recommendations 
between  government  officials 
concerning  public  health  and 
harmonization  initiatives  can  be 
protected  from  mandatory  disclosure 
under  exemption  5  of  the  FOIA,  5  U.S.C. 
552(b)(5).  That  exemption  incorporates 
common  law  discovery  privileges  for 
intra-  and  interagency  memoranda, 
including  the  deliberative  process 
privilege  asserted  by  government  j 

agencies  to  protect  the  process  and  ' 

quality  of  decisionmaking. 

FDA  believes  it  is  appropriate  to 
assert  the  deliberative  process  privilege 
in  response  to  requests  for  public  access 


to<:ertain  communications  from  State 
and  foreign  government  officials 
becau.se  the  same  policy  reasons  that 
support  nondisclosure  of  deliberative 
and  predecisional  memoranda  generated 
by  Federal  government  agencies  justify 
wjilhholding,  in  many  circumstances, 
the  advice  and  recommendations 
generated  for  FDA  by  State  and  foreign 
government  counterparts. 

;The  agency's  ability  to  make  sound 
decisions  about  the  development  and 
implementation  of  public  health  and 
harmonization  initiatives  is  enhanced 
by  access  to  the  advice  and 
recommendations  of  experts  in  State 
and  foreign  governments  who  are 
engaged  in  similar  efforts  in  their  own 
jurisdictions.  The  agency  views  this 
kind  of  consuhation  as  functionally 
equivalent  to  the  "intra-"  or 
"interagency"  deliberation  more 
cbmmonly  protected  by  exemption  5  of 
thje  FOIA.  Indeed,  it  is  frequently  the 
case  that  advice  from  a  State  or  foreign 
health  official  whose  responsibilities 
parallel  those  of  FDA  officials 
cdncemingthe  feasibility  of  a  particular 
technical  or  harmonization  regulation 
will  be  as  relevant  as  similar 
recommendations  solicited  from 
erpployees  in  other  Federal  government 
agencies. 

|In  order  to  encourage  the  most  candid 
arid  useful  exchange  of  information  in 
thJBse  circumstances,  FDA  believes  it  is 
esjsential  to  have  discretion  to  protect 
from  public  disclosure  the  advice  and 
recommendations  it  receives  from  State 
orj  foreign  government  officials.  .A.gain, 
the  same  policy  considerations  apply  as 
would  apply  to  intraagency 
deliberations:  State  and  foreign 
goivernment  officials  are  at  least  as  likely 
as  Federal  employees  to  be  inhibited 
from  giving  frank  advice  when  they 
kiiow  that  opinion  will  be  made  public. 

rfhe  principle  that  do<;uments 
generated  outside  a  government 
"agency"  may  still  qualify  for  protection 
from  public  disclosure  under  exemption 
5  of  the  FOIA  has  been  endorsed  by 
many  courts.  In  recognizing  the 
practical  necessity  that  requires  agency 
det:isionmaking  to  depend  on  advice 
and  opinions  from  sources  beyond 
agpncy  or  Federal  personnel,  courts 
haye  adopted  a  "functional"  test  for 
assessing  the  applicability  of  exemption 
5  protection,  and  included  a  variety  of 
"nonagencies"  within  the  threshhold 
definition  of  exemption  5  memoranda. 
(See,  e.g.,  Formaldehvde  Institute  v. 
HHS,  889  F.2d  1118,'ll23-1124  (D.C. 
Cir.  1989)  (exemption  5's  interagency 
threshold  requirement  applied  to 
opinions  solicited  from  outside 
.scientific  journal  reviewers);  Hvan  v. 
Department  of  Justice,  617  F.2d  781.  790 


(D.C.  Cir.  1980)  (exemption  5  applied  to 
recommendations  from  Senators  to 
Attorney  General);  Mobil  Oil  Corp.  v. 
FTC.  406  F.  Supp.  305,  315  (S.D.N.Y. 
1976)  (exemption  5  rationale  applies  to 
advice  from  State  as  well  as  Federal 
agencies).  FDA  believes  the  examples  it 
has  described  in  this  document 
demonstrate  that  it  is  appropriate  and 
necessary  for  FDA  to  be  able  to  treat  the 
exchange  of  advice  and 
recommendations  from  foreign  and 
State  government  officials  as  a 
functional  part  of  the  agency's 
deliberative  process. 

In  addition  to  protecting  certain 
advice  and  recommendations  from  State 
and  foreign  government  officials  which 
FDA  utilizes  in  its  decisionmaking 
processes,  FDA  also  believes  it  should 
be  able  to  cooperate  with  State  and 
foreign  government  officials  who 
request  FDA  input  for  deliberations 
within  their  own  agencies. 

Those  State  and  foreign  government 
agencies  with  which  FDA  most 
frequently  consuHs  operate,  as  does 
FDA.  within  laws  that  constrain  their 
ability  to  share  nonpublic  information. 
In  many  circumstances,  these  agencies 
require  assurances  that  FDA  will  not 
disclose  to  the  public  in  response  to  a 
FOIA  request  certain  information 
provided  to  FDA  by  a  State  or  fo.-eign 
govenment  official.  FDA  has  always 
been  able  to  give  such  a.ssurances  with 
respect  to  proprietary  or  law 
enforcement  information  provided  by 
State  or  foreign  governments;  under 
FDA's  public  information  regulations, 
such  information  is  subject  to  the  same 
protection  as  if  the  information  had 
been  directly  gathered  or  received  by 
FDA.  (See  §  20.88(c)(1)  and  20.89(a)"). 
Indeed,  FDA's  regulations  have  for  20 
years  permitted  the  agency  to  provide 
additional  assurances  with  respect  to 
investigatory  records  that  the  State  or 
foreign  government  will  provide  only 
upon  assurance  that  protection  will 
continue  for  some  longer  period  of  time. 
Id. 

However,  FDA  has  not  been  able  to 
provide  similar  assurances  of 
confidentiality  with  respect  to 
nonpublic  information  provided  to  FDA 
by  State  or  foreign  governments  that  is 
of  a  deliberative  nature,  reflecting 
internal  deliberations  of  that  other 
government  entity  or  predecisional 
drafts  of  records  that  are  intended  to 
implement  public  health  initiatives  on 
the  part  of  counterpart  State  or  foreign 
government  agencies. 

As  discussed  above,  FDA  believes  that 
when  such  counterpart  officials  provide 
advice  to  FDA  on  issues  and  initiatives 
that  FDA  is  deliberating,  that  advice  is 
the  functional  equivalent  of  advice  that 


would  be  provided  by  experts  within 
the  agency  or  by  other  Federal  agency 
employees.  Accordingly,  under  the 
amendments  proposed  to  §§  20.88  and 
20.89,  FDA  would  protect  as 
interagency  memoranda  under 
exemption  5  of  the  FOIA  the  records  it 
exchanged  with  foreign  and  State 
government  health  officials  as  part  of 
FDA's  efforts  to  reach  a  decision  about 
initiatives  it  was  considering.  However, 
FDA  believes  the  public  health  and 
FDA's  relationships  with  foreign  and 
State  counterparts  require  that  the 
agency  be  able  to  provide  similar 
consultations  to  counterpart  officials 
when  it  is  those  State  or  foreign 
government  officials  who  request 
advice,  and  who  require  the  exchange  to 
remain  nonpublic  in  order  to  protect 
their  own  deliberative  processes.  In 
most  cases,  because  the  foreign  or  Slate 
counterpart  is  providing  FDA  with 
information  that  is  confidential 
commercial  or  investigatory 
information,  FDA's  published 
regulations  permit  FDA  to  prote(  I  ihose 
records  from  public  disclosure.  There 
have  been  situations,  however,  where  a 
foreign  government  agency  wishes  lo 
share  with  FDA  a  document  that  will 
not  qualify  for  protection  under  the 
FOIA  for  proprietary  or  investigatory 
records,  and  which  may  not  qualify 
under  the  deliberative  process  privilege 
discussed  above  because  the  deci.sion 
that  is  being  made  is  entirely  within  the 
jurisdiction  of  the  foreign  government 
counterpart.  FDA  believes  international 
comity  and  the  potential  benefit  lo 
public  health  that  may  result  from  such 
consultations  require  the  agency  to 
attempt  to  honor  such  requests  for 
confidentiality  whenever  it  is  possible 
lo  do  so. 

In  circumstances  where  advice  or 
information  is  provided  by  foreign 
governmenis  pursuant  to  international 
agreements  that  provide  for  the 
nondisclosure  of  such  exchanges.  IDA 
believes  the  record  generated  by  the 
foreign  government  and  provided  to 
FDA  is  not  necessarily  an  "agencv 
record"  subject  to  FOIA  and  that  FDA, 
therefore,  might  honor  requests  fur 
confidentiality  without  contravening 
public  disclosure  requirements.  The 
Supreme  Court  has  delineated  two 
broad  tests  for  determining  whether  a 
document  is  an  agency  record  for 
purposes  of  FOIA.  The  document:  1 1) 
Must  be  created  or  obtained  by  an 
agency,  and  (2)  must  be  under  the 
control  of  the  agency  when  a  F01.\  i 

request  for  the  record  is  made.  S«hi 
United  States  Department  of  Justin-  \. 
Tax  Analysts.  492  U.S.  136  (l'.)80). 
When  a  foreign  government  shares 
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doruments  pursuant  to  agreements  that 
require  confidentiality  before  disclosure 
will  l)e  made,  the  record  may  not  be 
imder  the  "control"  of  FDA.  In  those 
circumstances  where  a  treaty, 
agreement,  or  MOU  between  the  United 
States  and  a  foreign  government 
requires  confidentiality  in  order  to 
encourage  international  consultation, 
FDA  believes  that  control  of  the  record 
inav  be  governed  by  the  treaty  or 
agreement  under  which  the  foreign 
government  health  officials  have  shared 
the  information  with  United  States 
countttrparts.  Two  recent  opinions  by 
Federal  District  Courts  in  the  District  of 
Columbia  support  this  view.  See  Katz  v. 
,\atinnal  Archives  &■  Records 
Administration.  No.  92-1024  (D.D.C. 
March  2. 1994).  reconsideration  denied 
(D.D.C.  August  24,  1994)  (appeal 
pending)  (autopsy  records  not  agency 
records  because  their  disposition  was 
governed  by  a  Deed  of  Gift  to  National 
Archives):  KDKA-TVv.  Richard 
Thornhurgh.  et.  al.  No.  90-1536  (D.D.C. 
September  30.  1992)  (reports  in 
possession  of  National  Transportation 
Safety  Board  not  agency  record  because 
disclosure  is  governed  by  conditions  of 
International  Convention). 

Similarly.  FDA  believes  that  in  those 
rare  instances  where  State  governments 
initiate  review  of  their  own  proceedings 
through  consultation  with  FDA  on 
conditions  of  confidentiality,  FDA        ^ 
should  be  able  to  offer  advice  without 
jeopardizing  public  disclosure  of 
rec.ords  that  would  interfere  with  the 
deliberative  processes  of  the  State 
agency.  FDA  invites  the  submission  of 
further  information  and  views  on  this 
issue. 

n.  FDA's  Pmposnis  Will  Not  Reduce  Public 
Access  to  Agency  Records 

FDA  believes  these  proposals  will  do 
nothing  to  dimini.sh  current  public 
access  to  agency  records.  The  purpose  of 
these  proposed  amendments  is  not  to 
reduce  the  number  or  types  of  records 
that  will  be  available  to  the  public  from 
FDA.  but  to  enhance  the  agency's  access 
to  information  exchanges  that  it 
currently  is  not  able  to  undertake. 
FDA  fully  supports  the  Attorney 
General's  Memorandum  of  October  4, 
1993.  establishing  new  standards  of 
government  openness,  and  FDA  intends 
to  apply  a  "foreseeable  harm"  standard 
when  applying  FOLA  exemptions. 
Under  this  policy,  government  agencies 
arH  guided  by  the  principle  that  exempt 
information  should  not  be  withheld 
Irom  a  FOIA  requester  unless  it  need  be. 
FDA  reiterates  that  the  nonpublic 
exchange  of  information  with  State  and 
foreign  government  counterparts  will 
not  be  a  routine  occurrence:  the 


proposed  rtigulations,  which  require 
spec  ific  assurances  from  the  receiving 
official  and  a  determination  on  the  part 
of  FDA  that  the  exchange  is  net;essary, 
•■stablish  rigorous  prerequisites. 

FDA  has  no  intention  of  protecting 
from  public  di.s<:lo.sure  any  information 
it  shares  with  foreign  or  State 
counterparts  that  may  be  disclosed  to 
the  public  without  harm  to  any  private 
or  government  interests.  Nor  does  FDA 
believe  that  all  State  or  foreign 
counterparts  will  desire  or  require  FDA 
to  protect  information  they  provide  to 
this  agency.  However,  the  agency  also 
believes  that  its  current  public 
information  regulations  are  too  rigid  for 
effective  exchange  of  information  in  a 
national  and  increasingly  international 
w.onomy.  These  propo.sals  reflect  FD.^'s 
determination  that  its  public  health 
mission  has  been  hampered  in  certain 
circumstances  by  the  inability  to 
exchange  nonpublic  information  with 
counterpart  officials.  The  agency 
believes  the  proposed  changes  have 
been  drafted  narrowly  and  with 
sufficient  safeguards  to  allow  FDA  to 
exchange  nonpublic  information  when 
necessary  without  damage  to  either 
proprietary  interests  or  appropriate 
public  access  to  agency  records. 

As  stated  earlier,  any  information 
provided  by  State  or  foreign  government 
officials  upon  which  FDA  is  relying  will 
be  included  in  published  proposals.  At 
that  time,  the  general  public  will  be 
fully  informed  and  have  an  opportunity 
to  comment  on  the  substance  of  any 
advice  from  foreign  or  State  officials 
that  is  incorporated  into  agency 
proposals  or  initiatives. 

III.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  2.'i.24(aj(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analysis  of  Impacts 

FD.\  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Fub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and.  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(im.luding  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacis;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
cxjusistenl  witlj  the  regulatory 


philosophy  and  principles  identified  in 
the  Kxt'cutive  Order.  In  addition,  the 
proposed  nile  is  not  a  significant 
regulatory  action  as  defined  by  the 
Exe<:utive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory- 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  proposed  nile 
promotes  harmonized  regulatory 
requirements,  nationally  and 
internationally,  thereby  reducing 
disparate  regulator^'  requirements,  the 
agency  certifies  that  the  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Then;fore.  under  the  Regulatory 
Flexibility  Act.  no  further  analysis  is 
required. 

V.  Comments 

Intere.'ited  persons  may,  on  or  l)efore 
April  27.  1995.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with 
do<:ket  number  fomid  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  to  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  20 

Confidential  business  information. 
Courts,  Freedom  of  information. 
Government  employees. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  20  be  amended  as  follows: 

PART  2&-PUBUC  INFORMATION 

1.  The  authority  citation  of  21  CFR 
part  20  is  revised  to  read  as  follows: 

Authority-.  Sees.  201-903  of  the  Federal 
Food.  Drug,  and  Co.sraetic  Act  (21  U.S.C. 
321-393);  sees,  301,  302.  303.  307.  310.  311. 
351,  352.  354-360F.  361.  362,  1701-1706. 
2101  of  the  Public  Health  Service  Act  (42 
V.S.C.  241.  242,  242a,  2421.  242n.  243,  262. 
263.  263b-263n.  264,  265,  300u-300u-5. 
3()«)aa-1);  5  U.S.C.  552;  18  U  S.C.  1905:  19 
U.S.C.  2531-2582. 

2.  Section  20.88  is  amended  by 
adding  new  paragraphs  (d)  and  (e)  to 
read  as  follows; 

§  20.88    Communications  with  State  and 
local  government  ofliciais. 

•         *         •         •         ■ 

(d)(1)  The  Cornmi-ssioner  of  Food  and 
Drugs,  or  any  other  officer  or  employee 
of  th«  Fond  and  Drug  Administration 
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ivhom  the  Commissioner  may  designate 
0  act  on  his  or  her  behalf  for  the 
lurpose,  may  authorize  the  disclosure 
>f  confidential  commercial  information 
•ubmitted  to  the  Food  and  Drug 
Administration,  or  incorporated  into 
•gency-prepared  records,  to  State 
government  officials  as  part  of 
cooperative  law  enforcement  or 
i«guIatory  efforts,  provided  that: 

(i)  The  State  government  agency  has 
provided  both  a  written  statement 
(istablishing  its  authority  to  protect 
confidential  commercial  information 
Irom  public  disclosure  and  a  written 
commitment  not  to  disclose  any  such 
information  provided  without  the 
\fTitten  permission  of  the  sponsor  or 
^Titten  confirmation  by  the  Food  and 
Orug  Administration  that  the 
information  no  longer  has  confidential 
status:  and 

I  (ii)  The  Commissioner  of  Food  and 
Drugs  or  the  Commissioner's  designee 
itiakes  one  or  more  of  the  following 
determinations: 

I  (A)  The  sponsor  of  the  product 
application  has  provided  written 
authorization  for  the  disclosure; 
!  (B)  Disclosure  would  be  in  the  interest 
of  public  health  by  reason  of  the  State 
gbvernment's  possessing  information 
concerning  the  safety,  effectiveness,  or 
quality  of  a  product  or  information 
concerning  an  investigation,  or  by 
reason  of  the  State  government  being 
able  to  exercise  its  regulatory  authority 
more  expeditiously  than  the  Food  and 
Drug  Administration;  or 

'  (C)  The  disclosure  is  to  a  State 
government  scientist  visiting  the  Food 
and  Drug  Administration  on  the 
agency's  premises  as  part  of  a  joint 
review  or  long-term  cooperative  training 
effort  authorized  under  section  708  of 
the  act,  the  review  is  in  the  intere.st  of    ' 
public  health,  the  Food  and  Drug 
Administration  retains  physical  control 
over  the  information,  the  Food  and  Dmg 
Administration  requires  the  visiting 
State  government  scientist  to  sign  a 
written  commitment  to  protect  the 
confidentiality  of  the  information,  and 
the  visiting  State  government  scientist 
provides  a  written  assurance  that  he  or 
she  has  no  financial  interest  in  the 
regulated  industry  of  the  type  that 
would  preclude  participation  in  the 
review  of  the  matter  if  the  individual 
were  subject  to  the  conflict  of  interest 
rules  applicable  to  the  Food  and  Drug 
Administration  advisory  committee 
members  under  §  14.80(b)(1)  of  this 
chapter.  Subject  to  all  the  foregoing 
conditions,  a  visiting  State  government 
scientist  may  have  access  to  trade  secret 
information,  entitled  to  protection 
under  section  301(j)  of  the  act.  in  those 
canes  where  such  di.sclosures  would  be 
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a  necessary  part  of  the  joint  review  or 
training. 

(2)  Except  as  provided  under 
paragraph  (d)(l)(ii)(C)  of  this  section, 
this  provision  does  not  authorize  the 
disclosure  to  State  government  officials 
of  trade  secret  information  concerning 
manufacturing  methods  and  proce.sses 
prohibited  from  disclosure  by  section 
301(j)of  theact,  unless  pursuant  to  an 
express  written  authorization  provided 
by  the  submitter  of  the  information. 

(3)  Any  disclosure  under  this  section 
of  information  submitted  to  the  Food 
and  Drug  Administration  or 
incorporated  into  agency-prepared 
records  does  not  invoke  the  rule 
established  in  §20.21  that  such  records 
.shall  be  made  available  to  all  members 
of  the  public. 

(e)(1)  The  Commissioner  of  the  Food 
and  Drugs,  or  any  other  officer  or 
employee  of  the  Food  and  Drug 
Administration  whom  the 
Commissioner  may  designate  to  act  on 
his  or  her  behalf  for  the  purpose,  may 
authorize  the  disclo.sure  to,  or  re<:eipt 
from,  an  official  of  a  State  government 
agency  of  nonpublic  predecisional 
documents  concerning  the  Food  and 
Drug  Administration's  or  the  other 
government  agency's  regulations  or 
other  regulatory  requirements,  or  other 
nonpublic  information  relevant  to  either 
agency's  activities,  as  part  of  efforts  to 
improve  Federal-State  uniformity, 
cooperative  regulatory  activities,  or 
implementation  of  Federal-State 
agreements,  provided  that: 

(i)  The  State  government  agency  has 
provided  both  a  written  statement 
establishing  its  authority  to  protect  such 
nonpublic  documents  from  public 
disclosure  and  a  written  commitment 
not  to  disclose  any  such  documents 
provided  without  the  written 
confirmation  by  the  Food  and  Drug 
Administration  that  the  documents  no 
longer  have  nonpublic  status;  and 

(ii)  The  Commissioner  of  Food  and 
Drugs  or  the  Commissioner's  designee 
makes  the  determination  that  the 
exchange  is  reasonably  necessary  to 
improve  Federal-State  uniformity, 
cooperative  regulatory  activities,  or 
implementation  of  Federal-State 
agreements. 

(2)  Any  exchange  under  this  .section 
of  nonpublic  documents  does  not 
invoke  the  rule  established  in  §  20.21 
that  such  records  shall  be  made 
available  to  all  members  of  the  public. 

(3)  For  purposes  of  this  paragraph,  the 
term  "official  of  a  State  government 
agency"  includes  an  employee  of  an 
organization  of  State  officials  having 
responsibility  to  facilitate 
harmonization  of  State  standards  and 


requirenxMils  in  FDA's  areas  of 
responsibility.  For  such  an  official,  the 
statement  and  commitment  required  by 
paragraph  (e)(l)(i)  of  this  section  shall 
be  provided  by  both  the  organization 
and  the  individual. 

3.  Section  20.89  is  amended  by 
iuiding  new  paragraph  (d)  to  read  as 

follows: 

§  20.89    Communication  with  foreign 
government  officials. 
*         •         •         •         • 

(d)(1)  The  Commissioner  of  Food  and 
Drugs,  or  ;iiiy  other  officer  or  employee 
of  the  Food  and  Drug  Admmistration 
whom  the  Commissioner  may  designate 
toact  on  his  or  her  behalf  for  the 
purpose,  may  authorize  the  disclosure 
to,  or  re<:eipt  from,  an  official  of  a 
foreign  government  agency  of  nonpublic 
predecisional  documents  concerning  the 
Food  and  Drug  Administration's  or  the 
other  government  agency's  regulations 
or  other  regulatory  requirements,  or 
other  nonpublic  information  relevant  to 
either  agency's  activities,  as  part  of 
cooperative  efforts  to  facilitate  globid 
harmonizjiion  of  regulatory 
requirements,  cooperative  regulatory 
activities,  or  implementation  of 
international  agreements,  provided  that 

(i)  The  foreign  government  agency  has 
provided  both  a  written  statement 
establishing  its  authority  to  protect  such 
nonpublic  documents  from  public 
disclosure  and  a  written  commitment 
not  to  disclose  any  such  documents 
provided  without  the  written 
confirmation  by  the  Food  and  Drug 
Administration  that  the  documents  no 
longer  have  nonpublic  status;  and 

(ii)  The  Commissioner  of  Food  and 
Drugs  or  the  Commis.sioner's  designee 
makes  the  determination  that  the 
exchange  is  reasonably  necessary  to 
facilitate  global  harmonization  of 
regulatory  requirements,  cooperative 
regulatory  activities,  or  implementation 
of  international  agreements. 

(2)  .Any  exchange  under  this  section 
of  nonpublic  documents  does  not 
invoke  the  rule  established  in  §  20.21 
that  such  records  shall  be  made 
available  to  all  members  of  the  public. 

(3)  For  purposes  of  this  paragraph,  the 
term  "official  of  a  foreign  government 
agency"  includes,  an  employee  of  an 
international  organization  having 
responsibility  to  facilitate  global 
harmonization  of  standards  and 
requirements  in  FDA's  areas  of 
responsibility.  For  such  an  official,  the 
.statement  and  commitment  required  by 
paragraph  ((i)(l)(i)  of  this  .section  shall" 
be  provided  by  both  the  organization 
and  the  inilividual. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  430,  432,  451  and  531 
RIN  3206-AG34 

Performance  Management 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule.         ^^^ 

SUMMARY:  The  Office  of  Personnel 
Ntanagemcnl  (OPM)  is  issuing  proposed 
regulations  to  deregulate  performance 
management  and  incentive  awards, 
including  provisions  allowing  agencies 
to  use  as  few  as  two  levels  for  critical 
element  appraisals  and  summary  ratings 
for  non-SES  employees,  and  to  make 
conforming  changes  to  related 
regulations.  These  changes  are  proposed 
to  provide  agencies  additional  flexibility 
as  called  for  by  the  National 
Performance  Review. 
DATES:  Comments  must  be  submitted  on 
or  before  March  28,  1995. 
ADDRESSES:  Comments  may  be  sent  or 
delivered  to:  Allan  D.  Heuerman. 
Assistant  Director  for  Labor  Relations 
and  Workforce  Performance.  U.S.  Office 
of  Personnel  Management.  Room  7412. 
1900  E  Street  N\V..  Washington.  DC 
2041:.. 

FOR  FURTHER  INFORMATION  CONTACT: 
Uurbara  Colchao.  (202)  G06-2720. 
SUPPLEMENTARY  INFORMATION:  To  pursue 
the  nexibility  and  decentralization 
called  for  by  the  National  Pcrforniance 
Review  (NPR).  OPM  proposes  amending 
its  regulations  to  remove  many  of  the 
current  regulator;  requirements  and 
poiniit  agencies  to  impleninnt 
performance  management  systems  and 
programs  for  non-SES  employees  that 
bf^tter  fit  their  organizational  climate 
and  needs.  (OPM  is  conducting  a 
separate  review  of  SES  performance 
appraisjil  regulations.)  These  proposed 
ciianges  are  intended  to  increase  system 
nexibility  and  not  to  suggest  the 
superiority  of  the  newly  available 
options.  OPM  advises  agencies  to 
examine  their  individual  circumstances 
carefully  before  making  any  major 
changes  to  their  performance 
management  systems  and  programs. 

Partnership  and  Successful 
Performance  Management 

Agencies  are  strongly  urged  to 
develop  their  performance  management 
systems  ami  programs  in  partnership 
with  their  employees  and  union 
representatives  in  accordance  with  law. 
Many  studies  have  shown  that  the 
success  of  a  performance  management 
system  in  achieving  its  goals  is 


dependent  upon  acceptance  by  the  - 
management  and  employees  who  use  it. 
There  is  no  better  way  to  garner  support 
for  a  system  than  by  giving  all 
stakeholders  a  role  in  developing  it. 
Further,  the  National  Performance 
Review  stated  in  its  accompanying 
report.  Reinventing  Human  Resource 
Management,  that  under  the  ideal 
performance  management  system 
'Employees  and  their  representatives 
will  be  involved  in  design  and 
implementation  of  performance 
management  programs  and  in 
development  of  performance 
expectations."  Consequently.  OPM 
advises  agencies  that  these  regulatory 
changes  in  performance  management 
should  be  implemented  through  full 
partnership  with  employees  and  their 
union  representatives. 

Performance  Managewpnt  Systems  and 
Programs 

The  recommendations  of  the  National 
Performance  Review  for  reforming  the 
Government's  performance  management 
system  contemplated  a  policy 
environment  that  would  permit 
"complete  decentralization  of 
performance  management  within  a 
framework  of  broad,  governmentwide 
principles."  OPM  is  establishing  that 
framework  in  these  proposed 
regulations  for  appraisal  and  awards, 
which  would  remove  many  previous 
regulatory  constraints  and  implement 
flexible  Governmentwide  systems  for 
appraisal  and  awards.  This  approach 
will  permit  the  implementation  of  the 
NPR  recommendation  for  the 
development  of  agency-based 
performance  management  and  incentive 
award  programs  tailored  to  meet  each 
agency's  unique  needs. 

The  law  governing  performance 
appraisal  provides  that  agencies  must 
establish  one  or  more  appraisal  systems. 
and  that  OPM. must  review  and  approve 
an  agency's  system(s).  OPM  is  proposing 
to  define  an  agency  appraisal  system  as 
the  agency's  framework  of  policies  and 
parameters  (i.e.,  guidelines,  boundaries, 
limits)  for  the  administration  of 
performance  appraisal.  (See  §430.204.) 
Although  an  agency  would  be 
authorized  to  establish  more  than  one 
system,  OPM  anticipates  that  most 
agencies  will  not  find  it  necessary  to  do 
so.  OPM  goes  on  to  propose  that  within 
that  OPM-approved  framework,  an 
agencv  would  be  free  to  establish  and 
adapt  one  or  more  appraisal  programs  of 
specific  procedures  and  requirements. 
(See  §430.205.) 

Consequently,  when  an  agency  has 
determined  it  can  more  effectively  meet 
the  objectives  for  performance 
management  to  improve  individual  and 


organizational  performance  by 
establishing  different  specific 
performance  appraisal  procedures  and 
requirements  tailored  to  the  mission, 
work  technology,  and/or  employees  of 
its  organizational  subcomponents  or  for 
subsets  of  positions,  the  proposed 
regulations  would  authorize  the  agency 
to  develop  appropriate,  .separate 
appraisal  programs  under  the 
frame\vork  of  its  appraisal  system. 

Deregulating  Performance  Management 

OPM  is  proposing  implementation  oi 
NPR  recommendations  for  flexible, 
decentralized  performance  managenumt 
through  dpregulation  of  apprai.sci  and 
awards.  That  deregulation  would  be 
achieved  in  at  least  three  ways. 

First,  the  regulations  have  been 
reviewed  to  eliminate  unnecessary  or 
redundant  requirements.  A  number  of 
requirements  had  been  set  forth  in 
regulation,  but  were  not  required  by 
statute.  Many  of  these  that  have  come  to 
be  unnecessarily  constraining  or 
burdensome  (e.g.,  specifying  required 
procedures  for  employees  on  details, 
requiring  an  SF-50  for  a  time-off  award) 
would  be  eliminated.  On  the  other 
hand,  several  regulations  that  merely 
repeat  requirements  that  are  already 
clearlv  stated  in  statute  would  also  be 
eliminated.  In  these  instances,  of  course, 
the  statutory  requirements  will  still  be 
in  effect. 

Second,  a  number  of  regulatory 
requirements  would  be  removed,  not 
bec;ause  they  were  necessarily 
ineffective  or  redundant,  but  because 
agencies  should  be  free  to  use  them 
without  being  required  to  use  them.  For 
example,  the  proposal  to  eliminate  the 
requirement  for  second-level  review  of 
performance  plans  should  not  be  taken 
as  an  indication  that  OPM  has 
concluded  that  second-level  review  is  a 
liad  idea.  In  many  instances,  the  reverse 
is  true.  However.  OPM  is  proposing  to 
achieve  a  shift  in  policy  perspective 
under  which  an  agency's  use  of  second- 
level  review  in  its  performance 
management  programs  would  raflect  the 
agency's  program  design  choice  rather 
than  compliance  with  a 
Governmentwide  regulatory 
requirement.  A  similar  situation  can  be 
found  in  OPM's  proposal  to  eliminate 
most  restrictions  on  the  use  of  time-off 
awards.  Many  agencies  may  choose  to 
retain  some  limits,  and  they  would  be 
free  to  do  so. 

Another  example  of  this  form  of 
deregulation  that  would  implement  an 
authority  without  establishing  a 
requirement  is  OPM's  proposal  to  delete 
subpart  E  (Performance  Awards)  of  part 
430  and  integrate  provisions  for  rating- 
bastul  cash  awards  into  part  451 
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(Awards).  This  would  consolidate  the 
regulatory  structure  and  clarify  that 
rating-based  cash  performance  award 
programs  are  an  option  that  agencies  are 
authorized — but  not  required — to  use. 

Finally,  deregulation  would  result 
from  modifying  OPM's  review  of  agency 
.systems.  An  agency's  appraisal  system, 
or  Overall  poficy  framework,  would  still 
be  l^viewed  and  approved,  as  required 
by  law,  for  compliance  with  regulatory 
requirements.  However,  the  scope  of 
thajt  review  would  be  limited  to  that 
required  by  law,  and  there  would  be 
fewer  regulatory  requirements  to  review. 
The  proposed  regulation  returns  the 
Goyernmentwride  regulatory  scheme  for 
perjfprmance  management  to  the 
decentralized  approach  initially  taken 
in  implementing  the  Civil  Service 
Reform  Act  of  1978.  The  highly  detailed 
regulatory  requirements  that  OPM  is 
proposing  to  modify  date  to  the  mid- 
19a0s,  a  time  when  there  was  a  strong 
policy  interest  in  achieving 
Governmentwide  uniformity. 
Exfierience  has  provided  substantial 
evidence  that  the  "one  size  fits  all" 
appiroach  does  not  support  effective 
performance  management  and  needs  to 
bo  (jhanged. 

Reinventing  Performance  Management 

In  addition  to  reducing  the  amount  of 
regulation.  OPM  is  proposing  regulatory 
revisions  to  facilitate  applying 
performance  management  regulations  to 
impiroving  individual  and 
organizational  performance.  The 
language  and  context  of  existing 
regulation  is  centered  strongly  in  a 
model  of  individual  performance  and 
reccjgnition.  The  language,  context,  and 
focus  of  effective  performance 
management  practice  have  altered 
substantially  in  recent  years.  Many 
iirgoinizations  have  benefitted  from  a 
shift  to  focusing  on  the  group  or  team 
performance  level.  Such  a  shift  am 
greatly  improve  the  credibility  and 
utility  of  appraisal  and  award  proco.sses 
and  outcomes  for  achieving  the 
objective  of  improving  organizational 
performance  and  mission 
accojnplishment. 

The  current  regulations  stcni  from  a 
modfd  of  appraisal  based  more  on 
pro(t!ss  inputs  and  the  duties  and 
iespi)jisibilities  in  an  employee's 
individual  position  description  and  less 
on  tip  results  and  accomplishments  for 
whifjh  that  employee  is  accountable. 
Experience  has  shown  that  those  results 
and  Accomplishments  are  often  more 
reasonably  and  meaningfully  described, 
and  certainly  measured,  at  the  group  or 
teanij  level.  One  objective  in  OPM's 
revi.sjon  of  appraisal  and  award 
regulations  is  to  ensure  that  fhny  could 


be  applied  to  managing  group 
performance.  Consequently,  many 
proposed  revisions  would  remove 
language  (e.g.,  "employee"  and 
"position")  that  narrowed  the 
regulation's  focus  to  individual 
performance.  Several  appraisal-related 
terms  would  be  retained  (e.g.,  appraisal, 
critical  element,  performance),  but  their 
definitions  modified  to  accommodate 
this  broader  context. 

OPM's  goal  is  to  establish  a  regulatory 
scheme  that  would  operate  effectively  at 
the  individual  and  the  team  or  group 
level.  An  agency  would  still  be  able  to 
design  and  operate  its  programs  entirely 
at  the  individual  level.  Establishing  and 
maintaining  individual  accountability 
and  taking  appropriate  actions  to  deal 
with  poor  performers  must  remain 
significant  aspects  of  the  Government's 
performance  management  svstem. 
Therefore,  the  regulations  would 
continue  to  require  that  each  employee 
have  a  performance  plan,  and  OPM  is 
proposing  to  require  that  each  plan  must 
include  at  least  one  critical  element  that 
addresses  individual  performance.  (See 
§  430.206(b)(4).) 

In  addition  to  making  changes  to 
accommodate  group  performance,  OPM 
is  proposing  some  revisions  to  the 
regulatory  structure  that  are  intended  to 
refocus  attention  away  from  the  once-a- 
year  summary'  rating  aspects  of 
performance  appraisal  procedures  and 
back  toward  the  processes  involved  in 
communicating  performance     • 
expectatif  ns  and  providing  ongjjing 
feedback.  To  that  end,  OPM  is 
proposing  to  establish  separate  soi;tions 
within  the  appraisal  subpart  of  part  430 
that  focus  on: 

— Planning  performance.  (See 

§  4.30.206.) 
— Monitoring  ijerfoniiancc,  (.Sei> 

§430.207.) 
and 
—Rating  performance  at  the  end  of  an 

appraisal  period  or  cycle.  (.See 

§430.208.) 

The  definition  and  requiremonls  for  a 
performance  plan  would  be  broad 
enough  to  accommodate  including  other 
expressions  of  perfurmance  expectations 
in  addition  to  establishing  olemnnts  and 
standards.  (See  §430.203  .md 
§  430.206(b)(5).)  This  would  facilitate 
agencies  integrating  othor  performance 
planning  proces.ses  with  their  appraisal 
programs  (for  example,  by  including 
factors  from  perfonu.nnce  t  ontra<  fs. 
performance  goals  and  targets, 
published  customer  ser\  ici;  .standards, 
orga;iizafion-Ievel  performance  pLtns 
established  under  the  Government 
Performance  and  Results  Act  of  1993. 
etc.).  The  propo.scd  regidafions  seek 


only  to  establish  clearly  that  agencies 
would  be  free  to  integrate  such  planning 
tools  and  products  and  do  not  establish 
specific  requirements  or  procedures  for 
doing  so.  Such  factors  could  be 
considered,  for  example,  in  designing 
incentiveaward  schemes  and 
distributing  rewards  and  recognition. 
However,  such  factors  could  not4)e  used 
as  the  basis  for  initiating  a  performance- 
based  action,  which  requires  a 
determination  that  performance  on  a 
critical  element  is  "Unacceptable." 

Another  area  where  OPM  is  proposing 
a  broader  context  is  the  process  for 
deriving  a  summary  rating.  Although 
OPM  is  proposing  to  permit  as  few  as 
two  sumraar)'  rating  levels  (see  lielow), 
it  is  also  anticipated  that  agencies  will 
continue  to  have  an  interest  in  making 
and  recording  further  distinctions 
among  the  vast  majority  of  empl<nefs 
who  meet  basic  performance 
expectations.  OPM  is  proposing 
regulations  that  would  give  agencies 
more  flexibility  in  deriving  and 
assigning  siunmary  rating  levels.  For 
example,  agencies  would  be  able  to — 
but  not  required  to— consider  other 
performance-related  factors  beyond 
appraisal  of  employee  or  group 
perff)rinance  on  critical  elements.  (.Set' 
§  430.208(b).)  Examples  of  such  other  ^ 
factors  int.lude: 

— Components  from  a  pi^rform.mce  plan 
such  as  meeting  work  plan  objc(,tr\iis 
or  croup  performance  goals  that  had 
ni  t  liccn  -specifically  franuHl  as 
<  riiic.il  elements, 

— A  iiM ord  of  receiving  awards  for 
siijMTior  performance, 

— .\  record  of  (locu.nuMited  produc.tivity 
gains, 

—A  non-critical  element  included  in  the 
performance  plan  to  communii:;itean 
c^\i)(!(  Irrfion  and  sf.indards  that,  if  met, 
ciiuld  raise  a  siunmary  rating  a!)(>v«! 
I.c\  el  3  (•■Fully  Successful"  or 
f  (|iiiv.ilenl). 

In  ^ulilition.  OPM  is  proposing  to  give 
a^inc  i.!s  the  Oexihility  to  use  forced 
<ii^;ril)lltiuns  of  summ.iry  ratings  above 
Levrl  3  (■■Fully  Su(.(.essful"  or 
equivalent),  but  only  v,  here  those 
summary  ratings  abi.\  e  that  level  ;in'  nnl 
derived  solely  based  on  a  C(»mp.^risO!l  of 
pe.rforir.a.K  e  against  predetermined 
standards.  .An  example  of  suiJi  a  scheme 
would  be  to  use  pcrformanc-e-related 
criteria  to  rank  the  employees  whose 
I  ritical  elements  .ire  all  appraised  .istsI 
Irist  "Fully  Successful"  and  .issign  th«! 
hig!i(>.sl  rating  level  to  a  limited  nimilMr 
of  eniployc-es.  Itshould  l)e  notetl  tlial 
the  eifectiveness  and  acceplanci:  of  such 
.1  .s(  heme!  would  rest  largely  on  ihe 
credibility  and  equity  of  the  processes 
and  crileii.i  used  to  rank  the  emplnyec- 
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Nevertheless,  0PM  is  proposing  to  offer 
agencies  this  flexibiUty.  If  performance 
standards  defining  the  higher  levels  had 
lieen  established,  an  agency  would  be 
prohibited  from  prescribing  a 
distribution  of  ratings.  (See 
§  430.208(c).) 

Within  the  awards  arena  of 
performance  management,  reinventing 
the  system  of  Governmentwide  policies 
for  recognition  and  reward  programs 
would  be  achieved  by  integrating  rating- 
based  cash  performance  award 
provisions  into  the  same  regulatory  part 
as  other  awards  and  by  simplifying 
those  regulatory  provisions.  This  would 
have  the  effect  of  giving  agencies  a 
framework  of  broad,  flexible  principles 


for  designing  and  administering 
decentralized  award  programs, 
consistent  with  NPR  recommendations. 
Within  those  broad  principles,  agencie.s 
would  be  free  to  design  and  operate  a 
wide  variety  of  tailor-made.incentive 
and  recognition  programs  at  the 
individual  and  group  level,  including 
most  of  the  alternative  reward,  variable 
pay,  and  pay-for-performance  schemes 
that  can  contribute  to  improving 
individual  and  organizational 
performance. 

Number  of  Summary  Rating  Levels 

0PM  is  proposing  to  permit  agencies 
to  use  as  few  as  two  levels  for  summary 
performance  ratings.  Among  summary 


Number  of  summary  rating  levels  in  program 


rating  levels,  agencies  would  be 
required  to  include  a  Level  1 
("Unacceptable")  and  a  Level  3  ("Fully 
Successful"  or  equivalent).  If  more  than 
two  summary  rating  levels  were  used, 
the  agency  could  choose  any 
combination  from  the  remaining  three 
levels  (i.e.,  Level  2,  Level  4,  and  Level 
5).  Agencies  also  would  continue  to  be 
permitted  to  use  equivalent  terms  for 
"Fully  Successful"  and/ or 
"Outstanding."  (See  §  430.208(d).) 

Using  the  five  possible  summary 
rating-level  designators  established  at 
§  430.208(d).  the  following  table 
illustrates  the  various  patterns  of  levels 
available. 


Two 

Three: 
Option  1 
Option  2 
Option  3 

Four: 
Option  1 
Option  2 
Option  3 

Five 


Summary  rating  level  designator  from 
new  §  430.208(d) 


Level 

1 

("un- 

ac- 

cept- 

able") 


X 
X 

X 
X 
X 
X 


Level 
2 


X 
X 
X 


Level 

3 
("fully 
suc- 
cess- 
ful") 


X 
X 
X 

X 
X 
X 
X 


Level 
4 


X 
X 


Level 

5 
("out- 
stand- 
ing") 


X 
X 


Permitting  the  use  of  only  two 
summary  rating  levels  wouki  not 
require  a  change  in  the  rules  governing 
additional  service  credit  for 
performance  in  determining  an 
employee's  retention  standing  for  RIF 
purposes  since  an  appraisal  program 
with  only  two  summary  rating  hnols 
would  be  required  to  uso  l.ovol  3  ('Fully 
Successful"  or  equivalent)  to  summarize 
acceptable  performance.  As  sfit  forth  in 
5  CFR  351.504(d)(3),  an  employoo 
would  receive  "Twelve  additional  years 
of  .service  credit  for  each  porfornumco 
rating  of  fully  successful  (Level  3)  or 
equivalent." 

Number  of  Levels  for  Appraising 
Elements 

OPM  is  proposing  to  purmil  agencies 
to  use  as  few  as  two  levels  at  which  to 
appraise  performance  on  the  lilemonts 
in  employee  performance  plans.  At  a 
minimum,  it  must  be  determined 
whether  performance  is  "Fully 
Successful"  (or  equivalent)  or 
"Unacceptable"  when  appraised  against 
established  performance  standards. 
Agencies  would  still  be  required  to 
establish  performance  standards  at  the 


"Fully  Successful"  (or  equivalent)  level 
for  critical  and  non-critical  elomfMils. 
Also,  agencies  would  continue  to  bo 
permitted  to  determine  performance  to 
be  at  a  level  that  has  no  established 
performance  standard  but  which  has 
been  provided  for  by  the  applicable 
performance  appraisal  program.  (See 
S430.20R(b)(0).) 

Regulatory  Changes  in  Awards 

OPM  is  also  proposing  to  revise 
regulations  so  that  the  requirements 
governing  all  types  of  awards  for  non- 
SES  employees  would  be  in  part  451  of 
chapter  5  of  the  Code  of  Federal 
Regulations.  The  proposed  regulations 
provide  for  a  few  basic  requirements 
within  which  agencies  can  design  award 
programs  to  meet  their  individual 
cultures  and  needs. 

The  language  throughout  these 
regulations  has  been  reviewed  for  its  uso 
of  the  term  "incentive  award(s)."  For 
many  years  since  the  inception  of  the 
consolidated  awards  authority  for 
Federal  employees  in  1954,  the  term 
"incentive"  was  used  broadly  to  cover 
idl  types  of  awards  including  those  that 
are  granted  retrospectively  at 


nuiiuigi-nient  discretion  to  recognize 
past  contributions,  such  as  special  acts 
or  suggestions.  As  awards  theory  and 
practice  have  developed  in  recent  years. 
ho\vov(!r.  "incentive"  typically  is 
applied  .somewhat  more  restrictively  to 
award  programs,  such  as  productivity 
gainsharing  and  performance 
goalsliaring  schemes,  that  are  designed 
to  specify  clearly  in  advance  what 
recognition  and  reward  will  bo  granted 
based  on  u  given  contribution.  Programs 
such  as  these  have  demonstrated  their 
effectiveness  for  improving 
perfornumce.  At  the  same  time,  awards 
that  recognize  past  contributions  not 
specified  in  advance  beyond  some 
general  criteria  remain  an  appropriate 
and  effective  use  of  the  authority  to 
grant  aw.irds. 

There  is  no  strict  definition  or 
distinction  for  the  term  "incentive"  that 
can  be  established  or  applied. 
N'iverthtdess.  to  recognize  trends  in 
awards  theory  and  prac:tice.  OPM  is 
proposing  to  use  only  the  term 
"awanUs)"  in  the  broad  regulations  that 
cover  both  the  prespecified  and  the 
retrospective  us(;s  of  the  awards 
authority  and  limit  use  of  the  term 
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"incentive"  in  the  regulations  to 
sijtuations  where  the  relationship 
between  contribution  and  award  is 
clearly  specified  in  advance. 

OPM  is  proposing  to  remove  the 
separate  subpart  (subpart  E)  within  part 
430  governing  the  use  of  rating-based 
c^sh  performance  awards  and  to 
integrate  a  minimum  number  of 
essential  provisions  into  subpart  A  of 
part  451.  (See  §§  451.104(a)(3). 
451.104(b)  &  (g),  and  451.106(b).  (0  & 
(g).)  OPM  is  also  proposing  to  delete  the 
separate  subpart  (subpart  C)  within  part 
451  governing  the  use  of  time-off  awards 
and  to  integrate  time-off  awards  within 
the  more  general  award  provisions.  (See 
§§451. 104(a)  and  451.104(e).) 

]OPM  is  proposing  new  regulations  to 
inaplement  new  statutory  provisions  at  5 
U  S.C.  4508  and  4509  concerning 
restrictions  on  awards  for  senior 
political  appointees.  (See  §451.105.)  In 
addition,  OPM  is  proposing  a  new 
regulation  that  alerts  agencies  that  when 
de  signing  award  programs  under  this 
ai  thority,  they  must  ensure  that  award 
scliemes,  especially  those  based  on 
adhievements  other  than  those  directly 
re  ated  to  an  employee's  performance 
plan,  will  not  violate  any  other  statute 
or  fcovernmentwido  regulation.  (Sec 
§45l-106(a).) 

Wilhin-Grade  Increase  Flexibilities 

[)PM  is  proposing  an  agency- 
requested  fle.xibility  to  permit  the  delay 
of  die  acceptable  level  of  competence 
(Al[OC)  determination  required  for 
granting  a  within-grade  increase  when 
an  employee  has  begun  an  opportunity 
period  or  has  been  given  a  notice  of  a 
proposed  performance-!)aso(l  action. 
This  option  to  delay  an  .ALOC  in  no  way 
restrains  an  agency  from  establishing  a 
pojlicy  to  deny  a  within-grade  increase 
to  an  employee  whose  performance  or 
rating  of  record  supports  such  a  denial. 
Furthermore,  in  tho,se  agencies  that 
chafjse  to  continue  using  a  l^evel  2 
("Idinimally  Successful"  or  equivalent) 
su  i^mary  rating  level,  exercising  the 
deity  option  would  create  an  inequity 
boKveen  the  minimally  acceptable  and 
unpcceptable  employee  in  that  the 
unjacceplable  emplo\  ee  would  be  given 
addlitional  time  to  achieve  A  LOG.  (See 
t}5ai.409(c)(2).) 

pother  proposed  flexibility  would 
coyer  situations  where  agencies  have 
ernployees  who  arc  authorized  to 
perform  activities  of  official  interest  to 
Iho  agency  (e.g.,  labor-management 
partJiership  activities  under  section  2  of 
E.xtcutive  Order  12871,  serving  as  a 
refjresentative  of  a  labor  organization, 
etcf),  but  are  not  able  to  perform  under 
elejnents  and  standards  (aiul,  therefore, 
the|figency  is  unable  to  provide  a  rating 


of  record).  OPM  is  proposing  to  permit 
the  agency  to  waive  the  requirement  for 
an  ALOC  determination  and  grant 
within-grade  increases  upon  completion 
of  the  applicable  waiting  period.  This 
waiver  option  recognizes  that  such 
employees  have  not  had  a  sufficient 
opportunity  to  perform  under  their 
assigned  elements  and  standards  due  to 
the  other  authorized  activities  and 
supposes  that  such  performance  would 
have  been  at  least  "FuUv  Successful" 
had  it  occurred.  (See  §  531.409(d)(5).) 

Eligibility  for  Quality  Step  Increases 

Agencies  are  required  by  Executive 
Order  11721  to  establish  plans  for 
granting  additional  step  increases  to 
employees  on  the  basis  of  high  quality 
performance.  Current  regulation  at 
§531.504  establishes  that  a  Level  5 
("Outstanding"  or  equivalent)  rating  is 
required  for  granting  such  a  quality  step 
increase  (QSI).  OPM  recognizes  that 
agencies  that  choose  to  adopt  two 
summary  ratihg  levels  or  to  not  include 
a  Level  5  summary  rating  level  would 
not  be  able  to  grant  a  QSI  under  current 
regulation,  and  thereby  satisfy  the 
requirements  of  Executive  Order  11721. 
Consequently.  OPM  proposes  to  amend 
its  pay  regulations  to  permit  an 
employee  under  an  appraisal  program 
without  a  Level  5  summary  rating  level 
to  be  eligible  for  a  QSI  based  on 
demonstrating  sustained  performance 
that  is  significantly  higher  than  that 
expected  at  the  "Fully  Successful" 
level.  Agencies  would  be  required  to 
establish  performance-related  criteria 
for  QSI  eligibility  consistent  with  this 
requirement.  (See  §531.504.) 

Appraisal  System  Transition 

OPM  is  proposing  a  regulatory 
provision  that  would  assist  agencies  as 
they  develop  and  implement  now 
appraisal  systems  and  programs  under 
new  regulatory  flexibilities.  At  the  time 
that  new  regulatory  requirements  and 
provisions  become  effective,  if  is 
essential  to  support  a  smooth  transition 
especially  for  agencies  that  might  be 
pursuing  a  pending  administrative 
action  initiated  under  the  systems  that 
exist  now.  The  regulatory  provision 
would  clarify  that  any  appraisal  system 
that  had  been  reviewed  and  officially 
approved  by  OPM  as  of  the  effective 
date  of  the  revised  regulations  would  be 
considered  an  approved  system  under 
the  revised  regulations  until  such  time 
as  changes  to  the  system  arc  approved. 
This  will  permit  agencies  to  pursue 
pending  actions  and  to  continue  to 
operate  their  existing  appraisal  systems 
and  initiate  other  actions  based  on 
appraisal  results.  (Sec  §430.201(1)).) 


Agencies  should  note  that  these 
regulatory  changes  establish  no 
requirements  or  deadlines  to  make 
appraisal  system  changes.  The 
flexibility  the  proposed  regulations 
would  achieve  includes  the  flexibility  to 
continue  agency  appraisal  policies, 
procedures,  and  requirements  that  an^ 
already  in  use.  OPM  is  proposing  no 
regulatory  provision  that  would  create  a 
regulatory  conflict  for  any  appraisal 
system  already  approved  under  curn^nt 
regulation. 

OPM  would  provide  guidance  to 
agencies  on  requirements  and 
procedures  for  submitting  system 
descriptions  to  OPM  for  review  and 
approval. 

.Major  Proposed  Changes  to 
Performance  Management  Regulations 

OPM  also  is  proposing  to  amend  its 
regulations  in  other  ways  to  provide 
additional  flexibilities,  eliminate 
burdensome  requirements,  establish 
new  provisions,  and  make  conforming 
and  editorial  changes.  The  following  list 
summarizes  the  substantive  changes, 
including  those  discussed  above. 

Addnd  Fh'xibilitics  and  Rt^duci'd 
Ih'quirt'ments 

1.  Permits  agencies  to  use  as  few  as 
two  p(;rformance  levels  for  appraising 
elements. 

2.  Permits  agencies  to  use  as  fewas 
two  levels  for  summary  perfornianrc 
nitings. 

3.  Renioves  the  requirement  for  (Jl'M 
approval  of  plans  for  awards,  qu.ilitv 
step  increases,  and  within-grade 
increases,  but  retains  statutory 
requirement  that  OPM  approve 
j)erformance  appraisal  systems. 

4.  Permits  recording  of  performance 
plans,  ratings,  etc.,  in  formats  other  than 
pajier 

5.  DeliUes  the  requirement  for  higher- 
level  review  of  performance  pl.ir.s. 

().  Replaces  the  requirement  th.il 
.igi^ncies  assist  employees  with 
jjerformance  below  Fully  Succes.sful 
with  the  statutory  requirement  to  as.sisl 
with  performance  that  is  Unacceptable 

7  Replaces  the  total  prohibition  on 
lorced  distributions  of  summary  ratings 
with  prohibitions  limited  to  summary, 
ratings  htdow  Level  3  or  situations 
when'  sununary  ratings  are  ha.sed  solel\ 
on  appniisal  ngainst  pre-(^st,ihlisheil 
performance  standards. 

H.  Deleti's  thtr  requirenHmt  that  a 
rating  of  nn:ord  under  one  pay  system 
be  used  as  the  rating  of  record  umier  a 
new  system  when  there  is  no  rh.iiigc  in 
duties  or  responsibilities. 

9.  Del(!tes  the  requirement  for 
agencies  to  prepare  a  sununary  r.itinjj 
when  an  employee  changes  position  ;...  ' 
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to  specify  how  such  a  rating  is  to  be 
taken  into  account  when  preparing  a 
rating  of  record. 

10.  Deletes  fixed  limits  (90  to  120 
days)  on  the  length  of  the  minimum 
appraisal  period,  and  replaces  them 
with  a  requirement  that  a  m.inimum 
period  be  established. 

11.  Deletes  specific  requirements  for 
rating  employee  performance  while  on 
detail  and  replaces  them  with  a 
requirement  that  an  agency  appraisal 
program  address  appraisal  while  on 

detail. 

12.  Deletes  the  general  requirement 
fi)r  higher-level  approval  of  a  rating  of 
record  and  replaces  it  with  a 
requirement  that  only  "Unacceptable" 
simimary  ratings  be  approved  at  a 
higher  level. 

13.  Replaces  the  requirement  for 
training  supervisors  and  employees  on 
the  appraisal  process  with  a 
requirement  to  conununicate  about 
relevant  parts  of  the  system  and 
programs. 

14.  Deletes  subpart  E  (Performance 
Awards)  of  part  430  and  incorporates 
some  performance  awards  provisions 
into  part  451  (Awards). 

15.  Deletes  the  recommendation  to 
make  maximum  use  of  awards 
authority. 

16.  Replaces  the  requirement  to 
document  awards  in  the  OFF  with  a 
provision  for  agencies  to  establish 
criteria  to  determine  which  awards  to 
document  in  the  OFF. 

17.  Replaces  the  requirement  for 
higher-level  review  of  awards  with  a 
requirement  to  follow  agency  financial 
management  control  procedures. 

1 8.  Deletes  the  requirements  for  an 
SF-50  for  a  time-off  award  and  for 
amiual  reports  on  performance  awards 
and  awards  program  activity,  and 


replaces  them  with  a  requirement  to 
report  data  on  all  cash  and  time-off 
awards  to  the  CPDF. 

19.  Deletes  the  provision  that  awards 
cannot  be  used  as  substitutes  for  pay  or 
other  personnel  actions. 

20.  Deletes  most  regulatory  provisions 
and  requirements  regarding  time-off 
awards,  but  retains  &e  provision  that 
prohibits  converting  a  time-off  award  to 
cash. 

New  Provisions 

1.  A  distinction  is  made  between  an 
agency  system  (agencywide  policy  and 
parameters)  and  an  agency  program 
(specific  procedures,  forms,  standards. 

etc.).  . 

2.  Agencies  are  encouraged  to  involve 
employees  and  their  representatives  in 
the  development  of  award  and  appraisal 
systems  and  programs. 

"  3.  Key  definitions  and  provisions 
have  been  broadened  to  explicitly 
include  teams. 

4.  Provision  to  maintain  applicability 
of  appraisal  systems  already  reviewed 
and  approved  by  OPM  is  added. 

5.  At  least  one  element  in  a 
performance  plan  must  address 
individual  performance. 

6.  Agencies  are  to  ensure  that  any 
award  program  they  develop  does  not 
conflict  with  any  other  applicable  law 
or  regulation. 

7.  OPM  is  authorized  to  grant  agency 
requests  to  extend  5  U.S.C.  4505a  to 
non-General  Schedule  employees  as 
provided  by  Executive  Order  12828. 

8.  The  provision  that  a  rating-based 
cash  performance  award  carmot  be 
appealed  is  clarified  to  include  all 
awards. 

9.  The  statutory  restrictions  on 
granting  awards  to  senior  political 
officials  is  added. 


10.  Agencies  are  to  use  the  OPM 
Guide  to  Federal  Workforce  Reporting 
Systems  when  reporting  data. 

1 1 .  OPM  is  authorized  to  evaluate 
agency  award  programs. 

12.  A  provision  permitting  an  agency 
to  delay  an  ALOC  determination  if  the 
employee  is  in  an  opportunity  period  or 
notice  period  is  added. 

13.  A  provision  permitting  an  agency 
to  waive  the  ALOC  determination  for 
employees  who  have  been  unable  to 
perform  under  elements  and  standards 
because  they  spent  100%  of  their  time 
on  activities  of  official  interest  to  the 
agency  is  added. 

14.  An  agency  that  does  not  use  the 
"Outstanding"  (Level  5)  summary  rating 
level  will  be  permitted  to  establish 
performance-related  criteria  and  grant  a 
quality  step  increase  to  an  employee 
who  demonstrates  significantly  high 
quality  performance. 

Table  of  Changes 

The  following  table  lists  all  the 
proposed  changes  to  the  current 
regulation,  including  those  discussed 
above. 

—\n  the  left  column,  the  table  lists  all 
current  regulations  in  parts  430  and 
451  and  current  regulations  in  parts 
432  and  531  that  are  impacted  by  the 
proposed  regulations. 

—In  the  middle  column,  the  table  lists 
the  proposed  regulations  that  track 
the  provisions  of  the  current 
regulations  in  the  left  column. 

— In  the  right  column,  the  table  explains 
the  changes  in  provisions  from  the 
current  regulation  in  the  left  column 
to  the  proposed  regulation  in  the 
middle  column. 


Current  rule 


§430.101 
§430.102 
§430.103 


Proposed  rule 


§430.201  (a) 

9430201(b) 
§430202(3) 
§  430202(b) 


§430.101  

§430.102(3) 
§430.102(0) 


§430.209  (a)  &(f) 

§430.201(3)  

§430.201  (b)  

§430.102(b)  

§430.202(3)  

§430.202(b)  


Description  of  ctiange 


Proposed  rule  removes  citation  of  incentive  award  and  pay  statutes  because  they  no  longer 
3pply. 

Proposed  rule  redefines  performance  management  to  reorient  ttie  definition  to  team  set- 
tings and  goals  of  tt>e  NationsI  Performance  Review  (NPR). 

Proposed  rule  redescribes  the  Performance  l^anagement  Plan;  removes  the  requirement 
for  OPM  approval  of  plans  for  awards,  quality  step  increases,  and  within-grade  in- 
creases: the  requirement  for  final  approval  of  component  plans  by  OPM;  and  reference 
to  the  Performsnce  Management  Plan  Checklist  to  provide  greater  agency  flexibility  and 
to  reflect  OPM's  scope  of  review. 

Proposed  mle  revises  and  redesignates  the  provision  requiring  submission  of  appraissi 
system(s).  system  changes,  and  records  to  OPM  to  reflect  OPM's  scope  of  review. 

Proposed  rule  makes  editorial  changes  to  section  addressing  statutory  authority  to  elimi- 
nate nonessential  information. 

Proposed  rule  adds  provision  to  maintain  applicability  of  performance  appraisal  systems  al- 
ready reviewed  and  approved  by  OPM. 

Proposed  mle  revises  language  that  specifies  objectives  of  performance  apprsissi  systems 
to  specify  objectives  of  performance  management  and  to  add  references  to  teams. 

Proposed  rule  attaches  to  "General  Schedule"  a  parenthetical  reference  to  "GS/GM"  to  ac- 
commodate tenronafion  of  the  Performance  Management  and  Recognition  System. 

Proposed  mle  deletes  requirements  regarding  the  statutory  authority  under  which  agencies 
may  exclude  temporary  employees  to  increase  agency  flexibility. 


5430.202(c) 


5430.202(d) 
§430203  .... 


Federal  Register  /  Vol.  60,  No.  18  /  Friday,  January  27.  1995  /  Proposed  Rules  5547 


Current  rule 


i430.204(a) 


3.430.204(b) 
j'430.204(c) 


}f430.204(d)(1) 


}  430.204(d)(2) 
H30.204(e)  .... 


§  430.204(f) 


Proposed  rule 
§  430.202(c) 

§  430.202(d) 

§430.203 


§430.204(3)   

§430.204(b)   

§430.204(c),  

§430.204(d)   

§430.205(3)   

§430.205(c) 

§  430.206(b)(3), 
§430,207(b). 
§430.208(3) 

§430.206(b)(1)  

§430.206(b)(2)&(3) 

(b)(4) 

§  430.206(b)(5)  

§  430.206(b)(6)  

§430.206(b)(6)(ii)  .. 


Description  of  change 


Proposed  mle  substitutes  a  "minimum  period  established  by  the  agency"  for  the  fixed  "120 
calendar  days"  as  the  minimum  period  of  time  a  position  is  not  reasonably  expected  to 
exceed  to  be  excluded  from  coverage  for  the  purpose  of  increasing  agency  flexitnlity. 

No  change. 

Appraisal  is  broadened  to  allow  more  flexibility. 

Appraisal  period  is  revised  to  reinforce  the  expectation  that  appraisal  periods  generally  last 
one  year  and  to  estat)lish  them  as  the  basis  for  ratings  of  record. 

Appraisal  program  is  added  to  distinguish  specific  appraisal  procedures  and  requirements 
from  agencywide  appraisal  policies  and  parameters  estat)lished  for  the  administration  of 
performsnce  appr3isal  within  the  agency. 

Appraisal  system  is  revised  to  clarify  that  it  refers  only  to  an  agencywide  framewori<  for  ap- 
praisal policy  and  to  remove  references  to  various  system  requirements  that  woukj  no 
longer  apply. 

Critical  element  is  broadened  to  facilitate  using  performance  planning  to  communicate  ex- 
pectations, especially  in  team  settings,  by  removing  classification-centered  references  to 
duties  and  responsibilities  of  the  position. 

Non-critical  element  is  deleted  t>ecause  it  is  not  needed. 

Performance  is  revised  to  broaden  the  definition,  to  reference  work  responsibilrties  as  well 
as  assignments,  and  to  remove  the  classification-centered  reference  to  a  position  to  tiet- 
ter  accommodate  team  settings. 

Performance  Appraisal  System  is  retained  without  change. 

Performance  Management  Plan  Is  deleted  because  it  is  described  in  subpart  A  siready. 

Performance  plan  is  revised  to  reorient  the  definition  to  team  settings  and  fslPR  goals  and 
to  permit  the  performance  plan  to  be  recorded  in  formats  ottier  than  paper. 

Performance  rating  is  added  to  replace  the  definition  of  "summary  rating"  which  is  no 
longer  needed,  to  permit  the  performance  rating  to  be  recorded  in  fornats  other  than 
paper,  and  to  acknowledge  that  non-critical  elements  are  optional. 

Performance  standard  is  revised  to  remove  language  that  implies  that  management  should 
develop  standards  without  employee  input  and  to  improve  clarity. 

Progress  review  is  revised  to  emphasize  communication  and  the  legitimacy,  of  team  ele- 
ments and  standards. 

Rating  is  deleted  becsuse  it  is  not  needed. 

Rating  of  record  is  revised  to  refer  to  "perform3nce  rating"  instead  of  "summary  rating,"  to 
include  the  assignment  of  a  summary  rating  level,  to  remove  reference  to  the  Perform- 
ance Management  Plan,  to  specify  that  the  rating  of  record  generally  applies  to  perfornv 
ance  over  the  entire  appraisal  period,  and  to  specify  that  all  references  to  official  ratings, 
performance  ratings,  and  ratings  of  record  in  title  5  of  the  Code  of  Federal  Regulations 
refer  to  this  definition.  The  purpose  of  these  changes  is  to  clarify  the  rating  process  and 
provide  greater  flexibility. 

Summary  rating  is  deleted  and  replaced  by  a  new  term,  "performance  rating,"  and  lan- 
gusge  in  the  "r3ting  of  record"  definition  (see  above)  to  clarify  the  rsting  process  and 
provide  grester  flexibility. 

No  change. 

Proposed  rule  adds  new  provision  to  require  agencies  to  establish  agencywide  policies  and 
par3meters  and  sets  forth  minimum  requirements  for  a  system  to  reflect  OPM's  scope  of 
review. 

Proposed  rule  adds  new  provision  to  encourage  employee  involvement  in  system  and  pro- 
gram development  to  reflect  team  settings  and  NPR  goals. 

Proposed  rule  adds  new  provision  ttiat  requires  agencies  to  develop  at  least  one  appraisal 
program  within  the  scope  of  agency  systems  to  specify  procedures  and  requirements  to 
operate  the  performance  appraisal  system. 

Proposed  rule  adds  new  provision  that  permits  the  development  of  separate  appraisal  pro- 
grams to  implement  decentralized  (jeriformance  appraisal. 

Proposed  rule  revises  and  redesignates  provisions  requiring  performance  plans,  appraisals, 
and  summary  ratings;  and  permits  formats  other  than  p3per  for  recording  performance 
plans  to  clarify  the  rating  process  and  provide  greater  flexibility. 

Proposed-  rule  retains  provision  for  employee  participstion  in  establishing  performance 
plans,  deletes  reference  to  examples  of  employee  participation  in  estatilishing  perform- 
ance plans  to  eliminate  nonessential  information,  and  deletes  the  provision  that  super- 
visory officials  have  ultimate  authority  to  establish  such  plans  to  3ccommodate  team  set- 
tings and  support  NPR  goals. 

Proposed  rule  revises  and  redesignates  the  provisions  (or  job-related  pertormance  plans 
provided  at  the  t)eginning  of  the  appraisal  period  to  clarify  the  rating  process. 

Proposed  rule  adds  new  provision  to  ensure  that  at  least  one  element  addresses  individual 
performance. 

Proposed  rule  revises  and  redesign3tes  the  provision  for  the  inclusion  of  organizational  ot>- 
jectives  in  performance  plans  to  provide  for  team  setting  and  support  NPR  goals. 

Proposed  rule  permits  agencies  to  use  as  few  as  two  levels  to  appraise  elements  to  pro- 
vide greater  flexibility  (see  sectron  in  supplementary  information  above),  and  continues 
requirement  for  Fully  Successful  standard  and  ability  to  appraise  at  levels  without  explicit 
standards. 

Proposed  rule  revises  and  redesignates  requirement  for  written  performance  standard  and 
deletes  requirement  for  higher-level  review  of  performance  plans  to  provide  greater  (  /  • 
biiity. 
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Current  rule 

§430.204(9)  

§  430.204(h)  

§430.204(1)  

§430204(j)  

§430204(k)  

§430.204(1)  

§430.204(3)  

§430.205(b)  

§430.205(C)  

§  430.205(d)  

§430.205(6)  

§430.205(0  

§430.206(3)  

§430.206(b)  

§430.206(C)  

§430.206(d)  

§430.206(8)  

§430.206(0  

§430.207  

§430.208  


§430209 


§430.210 


Proposed  rule 


§430.501  (b) 
§430.501  (c) 
§430.501  (d) 
§430.502  .... 


§430.503(3) 
5430.503(b) 


§  430.208(b) 
§  430.208(d) 


Subpart  E  Performance 

Awards. 
§430.501(8)  


§  430.208(d) 
§430.209(3). 

§  430.207(C)(1) 

§430.207(c)()  .. 


§430.206(3) 


§430.207(3) 
§  430.207(b) 
§  430.205(b) 
§  430.207(b) 
§430.208(0 
§430.208(3) 


§430.208(6) 
§  430.208(c) 


§430.208(9) 
§  430.209(b) 


§430.209  (c)&(d) 


§430.209(9) 


§430.210 


§430.209(3) 


§451.101 


§451.101(0) 
§451 .101(C) 


§451 .104(a)(3) 


Description  of  change 


Proposed  rule  revises  snd  redesignates  the  requiremen*  tor  a  sumnfi3ry  r3ting  method  3nd 

provides  added  flexibility  in  deriving  summary  rating  levels. 
Proposed  rule  permits  agencies  to  use  as  few  as  two  summary  rating  levels  (Unacceptable 
and  Fully  Successful)  (see  section  in  supplementary  information  above)  and  permits  use 
of  other  levels  to  provide  greater  flexibility. 
Proposed  mie  sin^Jlifies  regulatory  text  and  replaces  the  outdated  reference  to  the  Federal 
Personnel  Manual  with  a  reference  to  the  current  0PM  Guide  to  Federal  Workforce  Re- 
porting Systems. 
Proposed  rule  darif«s  that  agencies  are  required  to  assist  employees  with  "Unacceptable" 

performance  and  deletes  examples  of  assistance  to  remove  nonessential  information. 
Proposed  mte  simplifies  language  addressing  unacceptable  performance  to  delete  informa- 
tion stated  eisewtiere  in  regulation  (performance-based  action  can  be  taken  either  under 
procedures  established  in  part  432  or  part  752,  subpart  D). 
Proposed  rule  deletes  provision  requiring  r3tings  of  record  under  one  p3y  system  to  be 
used  as  ratings  of  record  under  a  new  pay  system  when  there  is  no  change  in  the  duties 
and  responsibtlities  of  the  position  to  provide  greater  flexibility. 
Proposed  rule  revises  and  redesignates  the  requirement  for  appraisal  period  and  removes 
the  requirement  for  agencies  to  prepare  a  summary  rating  when  3n  employee  chsnges 
position  3nd  to  specify  how  these  are  taken  into  account  when  preparing  ratings  of 
record  to  clarify  the  rating  process  and  provide  greater  flexibility. 
Proposed  rule  deletes  fixed  limits  on  the  length  of  minimum  appraisal  periods  to  provide 

greater  flext)ility. 
Proposed  rule  makes  editori3l  changes  to  provisions  regarding  apprsising  performance  on 

each  element  and  progress  reviews  to  increase  emphasis  on  communication. 
Proposed  njle  replaces  requirement  to  rate  employee  performance  while  on  detail  with  re- 
quirement that  programs  address  the  issue  to  provide  greater  flexibility. 
Proposed  mIe  revises  and  redesignates  the  requirement  for  a  progress  review  to  increase 

emphasis  on  communication. 
Proposed  rule  revises  the  redesignates  and  provision  regarding  rating  disabled  veterans  to 

clarify  rating  process. 
Proposed  rule  revises  and  redesignates  requirement  for  rating  of  record  to  eliminate  re- 
peating infonnation  in  the  definition  and  permits  agencies  to  use  formats  other  than 
paper  to  give  ratings  of  record  to  employees. 
Proposed   rule   deletes   a   provision    repeated   in   current   §  430.205(c)   and   proposed 

§ 430.207(b)  (see  above). 
Proposed  rule  limits  requirement  for  higher-level  approval  to  "Unacceptable"  ratings  of 

record  to  provide  greater  flexibility. 
Proposed  rule  revises  and  redesignates  the  prohibition  of  forced  distribution,  but  limits  it  to 
ratings  bekjw  Level  3  or  to  situations  where  employees  are  rated  only  against  pre-estab- 
lished standards,  and  removes  the  requirement  that  agencies  establish  procedures  to  en- 
sure that  only  those  employees  who  exceed  normsl  expectstions  receive  ratings  above 
Fully  Successful.  These  changes  are  made  to  provide  greater  flexibility. 
Proposed  njle  makes  editorial  changes  to  provision  regarding  extension  of  appraisal  period 

to  clarify  the  rating  process  and  provide  greater  flexibility. 
Proposed  mle  revises  and  redesignates  the  requirements  to  transfer  ratings  of  record  when 

employees  go  to  a  new  agency  or  organization  to  clarify  the  rsting  process. 
Proposed  rule  deletes  reserved  secton  for  performance  appraisal  advisory  committees  that 

is  not  needed. 
Proposed  rule  replaces  the  requirement  for  training  supervisors  and  employees  on  the  ap- 
praisal process  with  requirement  to  communicate  about  the   relevant  parts  of  the 
system(s)  and  programs  to  reflect  emphasis  on  communication  and  provide  graeter  flexi- 
bility, and  retains  the  requirement  to  evaluate  system(s)  and  programs. 
Proposed  rule  moves  the  requirement  for  agencies  to  take  corrective  actions  to  clarify  re- 
sponsibilities. 
Proposed  rule  revises  and  redesignates  0PM  role  to  reflect  OPM's  authority  to  review, 

evaluate,  and  direct  corrective  action. 
Proposed  mle  clarifies  that  each  agency  must  submit  its  performance  appraisal  syslem(s) 

for  0PM  approval. 
Proposed  rule  deletes  this  sutipart  and  combines  the  provision  for  performance  awards  into 

other  sections  of  part  451  to  integrate  awards  policy  and  support  NPR  goals. 
Proposed  rule  revises  and  redesignates  the  reference  to  chapter  43.  United  States  Code  to 

accommodate  relocation  of  information. 
Proposed  rule  makes  edilorial  changes  to  provision  regarding  definition  of  employees  to  ac- 
commodate relocation  of  information. 
Proposed  rule  makes  editorial  changes  to  provision  regarding  definition  of  agencies  to  ac- 
commodate relocation  of  information. 
Proposed  rule  deletes  reference  to  part  451  for  regulatory  requirements  for  granting  supe- 
rior accomplishment  3wards  that  is  no  longer  needed. 
Proposed  rule  deletes  definitions  for  performance  award,  perfomiance  award  budget.  Per- 
formance Mansgement  Plan,  and  rating  of  record  that  are  no  tonger  needed. 
Proposed  rule  deletes  purpose  section  for  performance  awards  that  is  no  longer  needed. 
Proposed  rule  revises  and  redesignates  the  provision  to  permit  use  of  a  rating  of  record  as 
the  basis  for  granting  an  award  to  accomnnodate  relocation  of  information. 
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Current  rule 


•§  430.503(c) 

§  430.503(d) 
§  430.503(e) 
§430.504(3) 
§  430.504(b) 
^430.504(0) 
§  430.504(d) 


] 


430.504(e) 


^430.505  

§430.506(3)  ... 

§430.506(b)(1) 

§  430.505(b)(3) 

§  430.506(b)(4) 

§432.103(b)  ... 
§451.101  


»(2) 


§(451.102 

§451.103 


g  451.104(3) 


§  451.104(b)  .... 
^451.104(0)  .... 
45M04(d)  .... 
3451.104(e)(1) 
5451.104(e)(2) 
8451. 104(e)(3) 

§451.104(0  


Proposed  rule 
§451.106(g)  

§451.106(h)  

§451. 104(b)  ..„ 

§451. 104(g)  

§451.103(0) 

§451. 104(h)  

§451.103(3)  

§451. 106(b)  

§451.106(6)  

§  432.103(b)  

§451.101(3)  _.. 

§451.101(bJ  


§451. 101(c) 
§451. 101(d) 

§451.102  .... 


§451.103(3)  ... 
§451. 103(b)  ... 
§451.104(3)  ... 

§451. 103(c)(2) 
§451. 103(c)(1) 

§451.104(6)  ... 

§451.106 


Description  of  change 


Proposed  rule  replaces  requirement  to  document  awards  in  OPF  with  provision  for  sgen- 
cies  to  establish  criteria  to  detemiine  whk:h  3W3rds  to  document  in  OPF  to  provide  great- 
er flexibility. 

Proposed  rule  redesignates  provision  for  giving  due  weight  to  awsrds  in  promotions  without 
chsnge. 

Proposed  njle  deletes  recommendation  to  make  maximum  use  of  aw3rds  authority  to  re- 
move nonessential  information. 

Proposed  rule  deletes  repetition  of  the  statutory  percentage  limits  for  performance-based 
cash  awards  at  5  U.S.C.  4505a(a)(2)(A). 

Proposed  rule  revises  and  redesignates  the  provision  that  cash  awards  are  paid  as  lump 
sums  to  accommodate  relocation  of  information. 

Proposed  rule  makes  editorial  changes  regarding  application  of  locality  pay  to  clarify  lan- 
guage. 

Proposed  rule  replaces  higher  level  review  of  awards  based  on  a  rating  of  record  with  re- 
quirement to  foltow  agency  fmsncial  m3n3gement  control  procedures  to  give  flexibility 
while  maint3ining  necessary  levels  of  control. 

Proposed  rule  moves  ttie  provision  that  a  performance-based  cash  award  and  its  amount 
cannot  be  appealed  (5  U.S.C.  4505a  (b)(2)).  Resulting  mle  covers  all  awards  under  this 
subpart.  This  change  is  made  to  accommodate  rekx:ation  of  informatron  and  to  reflect 
tfiat  appeal  rights  are  grarrted  specifically  by  statute. 

Proposed  mle  deletes  this  section  requiring  0PM  approv3l  of  3ward  plans  to  ease  adminis- 
trative burden. 

Proposed  rule  revises  and  redesignates  the  provision  to  establish  aw3rd  progr3ms  to  sup- 
port NPR  goals. 

Proposed  rule  deletes  requirement  for  OPM  approval  of  agency  award  plans  and  changes 
to  tt)em  to  ease  administratrve  burden. 

Proposed  rule  revises  and  redesignates  the  requirement  for  sutxriitting  awards  in  excess  of 
$10,000  to  OPM  to  clarify  the  approval  process. 

Proposed  rute  replaces  required  reports  with  requirement  to  report  cash  and  time  off 
awards  to  CPDF  to  reduce  reporting  requirements. 

Critical  element  is  revised  to  conform  with  its  new  definition  in  §  430.203. 

Proposed  nie  nrakes  editorial  changes  to  section  addressing  statutory  authority  to  accom- 
modate relocated  rating-based  award  information. 

Proposed  mte  adds  existing  requirement  for  OPM  to  prescritje  procedures  governing  pay- 
ment of  certain  types  of  awards  recommended  by  more  than  one  agency  for  3  member 
of  the  armed  forces  as  provided  by  Executive  Order  11438.  and  existing  authority  for 
OPM  approval  of  requests  to  extend  5  U.S.C.  4505a  to  norvGeneral  Schedule  employ- 
ees as  provided  by  Executeve  Order  12828. 

Proposed  rute  combines  lecation  of  statutory  definitions  currently  in  §451. 101(b)  &  (c). 

Proposed  rute  deletes  reference  to  Part  430.  subpart  E  (performance  awards)  that  no 
tonger  applies. 

Proposed  rule  detetes  description  of  superior  accomplishment  awsrds  because  it  is  not 
r)eeded. 

Award  or  superior  accomplishment  award  is  replaced  and  revised  by  Award  to  accommo- 
date team  settings;  Contribuboo,  Intangible  benefits.  Non-monetary  award.  Performance 
Management  Plan,  Special  act  or  service  (including  requirement  that  contrit>utkx»  be  non- 
recurring). Superior  accomplisriment  award,  and  Tangibie  t)enefits  are  deleted  to  in- 
crease flexibility  and  t)ecause  they  are  not  needed  to  give  meaning  to  the  provisions  of 
psrt  451 ;  3nd  3  definition  for  award  program  is  added  to  support  NPR  goals. 

Proposed  mle  revises  and  redesignates  reference  to  agerx:y  developed  program(s)  to  pro- 
vide greater  flexibifity. 

Proposed  rule  adds  new  provision  to  encourage  employee  involvement  in  system  and  pro- 
gram development  to  support  NPR  goals. 

Proposed  mte  comtiines  the  various  bases  for  granting  awards  into  one  section  to  reflect 
relocated  infonnation  and  support  NPR  goals. 

Proposed  rule  deletes  an  emphasis  on  determining  a  contribution's  value  to  the  Govern- 
merrt  instead  of  to  the  agency  to  Increase  ftexibifity. 

Proposed  mte  deletes  explicit  permission  to  grant  different  awards  and/or  quafrty  step  in- 
creases simultaneously  for  the  same  contribulion(s)  because  it  is  not  needed. 

Proposed  mle  deletes  provlston  that  aw3rds  cannot  be  used  as  substitutes  for  pay  or  other 
personnel  acfiorts  because  it  is  not  needed. 

Proposed  rule  deletes  repetitkjo  of  statutory  requirement  regarding  contributions  made 
white  a  Government  employee  (5  U.S.C.  4505). 

Proposed  rule  revises  and  redesignates  the  provision  for  justification  cf  awards  to  protect 
integrtty  of  award  programs. 

Proposed  rute  replaces  requirement  for  higher-level  review  of  awrards  with  requirement  to 
foOcw  agerxry  financial  management  control  procedures  to  give  flexibility  while  maintain- 
ing necessary  levels  of  control. 

Proposed  rute  redesign^es  provision  for  granting  awsrds  to  fieirs  or  estates,  and  deletes 
Ifie  repetition  of  a  statutory  requirement  (5  U.S.C.  4502  (c))  that  3ccept3nce  of  3n  award 
reteases  the  Government  from  further  claim. 

Proposed  mte  adds  new  sectkx)  regarding  statutory  restrc&ons  on  granting  awards  to  sen- 
ior political  officials  (5  U.S.C.  4508  and  4509)  to  clarify  coverage. 
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Current  rule 


§451. 107(b) 


§451.104(9)  .... 
§451 .104(h)  .... 
§451.104(1)  

§451.104(i)  

§451.105(3)  .... 
§451. 105(b)  ... 

§451. 105(c)  ... 

§451.106(3)  ... 
§451. 106(b)  ... 

§451.107(3)  ... 
§451.107(3)0) 
§451.107(3)(4) 


§531.404 


Proposed  rule 


§451.106(3) 

§451.106(0  . 
§451. 106(h) 
§451. 106(c) 


§451. 106(d)  .... 
§451.103(0(1) 


§451.104  (b)&(c) 
§451. 104(d)(1)  ... 


§451. 104(d)(2) 


§451.107(3) 
§451. 107(b) 


§451. 106(b) 


§451.106(6) 


§451.106(0 
§451.106(9) 
§451.1060)  . 


§451.201    

Subpsrt  C  Time  Off 

Awards. 
§451 .306(d)  

§531.401(c)&(d)  ... 

§531.402(3)  

§531.403  


§451.107(0)  . 

§451. 107(d) 
§451.201  


§451. 104(f) 


§53l.401(c)&(d) 

§531.402(3)  

§531.403 


§531.404 


Description  of  chsnge 


Proposed  rule  rule  adds  new  provision  thst  requires  agencies  to  ensure  that  an  award  pro- 
gram does  not  conflict  with  any  other  applicable  law  or  Governmentwide  regulation  to 
protect  the  integrity  of  award  programs. 
Proposed  rule  revises  and  redesign3tes  the  provision  permitting  agencies  to  determine 

which  3wards  3re  to  be  documented  in  the  OPF  to  provide  gre3ter  flexit)ility. 
Proposed  rule  revises  and  redesignates  the  provision  for  giving  due  weight  to  awards  in 

pronrwtions  to  reflect  more  accurately  ttie  statutory  provision. 
Proposed  rule  replaces  the  requirement  for  agencies  to  provide  trsining  to  supervisors  and 
employees  on  its  award  program(s)  with  requirement  to  provide  for  communicating  3tx)ut 
award  program(s)  to  reflect  emphasis  on  communication  and  provide  gre3ter  flexibility. 
Proposed  rule  revises  and  redesignates  the  provision  requiring  agencies  to  evalu3te  award 

programs  to  provide  greater  fiexitjility. 
Proposed  rule  replaces  requirement  for  higher-level  approvsl  of  swards  with  requirement  to 
follow  agency  financisi  management  control  procedures  to  give  flexil)ility  while  maintain- 
ing necessary  levels  of  control. 
Proposed  rule  revises  and  redesignates  the  provisions  regarding  award  payments  and  tax- 
ation to  accommodate  reloc3tion  of  informstion  and  to  clarify  requirements. 
Proposed  rule  makes  editorisi  changes  to  psragraph  addressing  agency  responsitnlity  for 
award  payment  when  the  awsrd  is  spproved  for  an  employee  of  another  agency  to 
stresmline  regulatory  text. 
Proposed  mie  makes  editorial  changes  to  psragraph  regsrding  payment  of  an  award  ap- 
proved for  3  member  of  the  srmed  forces  for  a  suggestion,  invention,  or  scientific 
achievement  to  streamline  regulatory  text. 
Proposed  rule  deletes  0PM  approval  of  superior  accomplishment  awsrds  component  o1 

Performance  Management  Plans  to  ease  administrative  burden. 
Proposed  rule  clarifies  that  the  limits  established  for  award  payments  apply  to  individuals 

only  to  provide  greater  flexibility. 
Proposed  rule  establishes  explicitly  that  Presidential  approval  is  required  for  award  pay- 
ments over  $25,000  that  0PM  has  approved  to  clarify  the  award  approvsl  process. 
Proposed  mIe  deletes  the  requirement  to  submit  3  superior  3CComplishment  swsrds  conv 
ponent  of  a  Performsnce  Management  Plan  to  0PM  for  approvsl  to  ease  administrative 
burden. 
Proposed  rule  makes  editorial  changes  to  provision  that  agencies  shall  submit  to  0PM  for 
approvsl  3ll  aw3rd  recommendations  that  would  grant  an  individual  more  than  Si  0,000  to 
clarify  the  aw3rd  approval  process. 
Proposed  rule  replaces  requirement  for  an  annual  report  on  the  program's  activities  and  ex- 
penditures with  a  requirement  to  report  all  cash  and  time  off  awsrds  to  the  CPDF  to  re- 
duce reporting  requirements. 
Proposed  rule  3dds  provision  for  sgencies  to  use  0PM  Guide  to  FedersI  Workforce  Report- 
ing Systems  when  reporting  award  data  to  ensure  proper  reporting. 
Proposed  rule  pemiits  0PM  to  define  the  records  it  requires  to  meet  the  information  needs 

of  agerKies  and  other  stakeholders. 
Proposed  rule  adds  provision  requiring  agencies  to  take  corrective  actions  prescribed  by 

0PM  to  ensure  compliance  with  law  and  regulation. 
Proposed  mIe  deletes  requirement  that  agencies  consider  adopted  kJeas  for  wkjer  applica- 
tion both  within  the  agency  and  Govemmentwide  to  provide  greater  flexibility. 
Proposed  oile  adds  requirement  for  0PM  to  review  and  determine  whether  to  approve  re- 
quests to  extend  the  provisions  of  5  U.S.C.  4505a  to  non-General  Schedule  employees 
to  implement  Executive  Order  12828. 
Proposed  rule  adds  new  provision  that  permits  0PM  to  evaluate  tfie  applicstion  and  oper- 

stion  of  agency  awsrd  program(s)  to  support  OPM's  oversight  responsibilities. 
Proposed  rule  adds  new  sentence  to  end  of  psrsgrsph  (3)  th3t  cautions  that  Presidential 
awards  under  this  paragrsph  3re  subject  to  the  restrictions  3S  specified  in  §451.105  (the 
st3tutory  restrictions  3t  5  U.S.C.  4508  and  4509)  to  implement  statute. 
Proposed  rule  deletes  this  subpart  and  combines  the  provisions  for  time-off  awards  into 

other  sections  of  part  451  to  integrate  awards  policy  and  support  NPR  goals. 
Proposed  mIe  redesignates  the  provision  prohibiting  the  conversion  of  time  off  to  cash  with 

no  change. 
Proposed  rule  includes  the  title  of  Executive  Order  1 1721  and  Publk:  Law  103-89  for  easi- 
er reference. 
Proposed  rule  replaces  reference  to  maximum  step  with  maximum  rate  to  accommodate 

GM  employees. 
Acceptable  level  of  competence  is  revised  to  remove  reference  to  duties  of  the  position  to 
conform  with  definition  of  critical  element  at  §430.203  and  to  include  agericy  head  in  set- 
ting requirements  to  provide  greater  flexibility. 
Critical  element  is  revised  to  update  reference  to  the  redesignated  definition  section  in  per- 
formance appraisal  regulation. 
Equivalent  increase  is  revised  to  include  reference  to  higher  rate  of  the  grade  to  accommo- 

date  GM  employees. 
Proposed  rule  replaces  step  10  with  msximum  rate  of  the  grade  to  accommodate  GM  em- 
ployees. 


8531.404(a) 


[531.408 


S  531 .409(C)(2)  (i)&(iii) 
S531.409(c)(2)(ii)  


S531.409<d) 
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Current  rule 


5531.409(d)(5) 
5531.501  


§531.503 


§1531.504 


5531.506  

J531.507  

j531.507(a)-(e) 
J531 .508(a)  


)'531 .508(b) 


Proposed  rule 
§531.404(3)  

§531.409(b)  

§531 .409(c)(2)  

§531.409(c)(3)(i)&(iii) 

§531.409(c)(3)(iO  

§531.409(c)(3){iv)  

§531.409(d)  

§531 .409(d)(5)  

§53 1.409(d)(6)  

§531.501  

§531.503 

§531.504  

§531.506  

§531.507(3) 

§531. 507(b)  

§531. 507(c) 

§531.508 


Description  of  change 


Proposed  rule  deletes  reference  to  duties  of  the  position  to  conform  with  definition  of  critical 
element  at  §430.203  and  replaces  reference  to  the  locus  of  the  rating  of  record  definition 
from  the  agency  Perforrrance  Management  Plan  to  the  regulation  at  §430.204  to  accom- 
modate regulatory  changes. 

Proposed  rule  revises  and  redesignates  provisions  for  communicating  pertormance  require- 
ments by  including  a  referer^e  to  subpart  B.  replacing  appraisal  requirements  by  OPM 
for  systems  not  under  part  430  with  agency-established  requirements,  and  making  other 
editorial  changes  to  conform  with  revised  terms  in  part  430  to  provide  greater  flexitulity. 

Proposed  rule  adds  new  provision  to  permit  opportunity  period  and  notice  period  as  rea- 
sor«  for  delay  of  an  ALOC  (acceptable  level  of  competence)  determination  to  provide 
greater  ftexiblity. 

Proposed  rule  redesignates  proviskxts  regarding  within-grade  increase  delsys  with  no 
ch3nge. 

Proposed  rule  makes  editorial  changes  to  confonn  with  the  revised  terms  in  part  430  and 
to  reference  opportunity  period. 

Proposed  mle  sdds  requirement  that  within-grade  ifKtease  is  not  granted  if  pertormance  is 
not  at  an  acceptable  level  of  competence  and  references  follow-up  procedures  to  clarify 
the  within-grade  irxa'ease  process. 

Proposed  rule  makes  editorial  changes  to  conform  with  the  revised  terms  in  part  430. 

Proposed  rule  adds  new  provision  thai  irwiudes  1 00%  time  spent  on  authorized  activities  of 
official  interest  to  the  agency  as  a  reason  to  waive  an  ALOC  determination  to  grant 
greater  flexitMlity. 

Proposed  rule  redesigrwtes  provision  regarding  long-term  training  with  no  change. 

Proposed  oiie  includes  the  title  of  Executive  Order  1 1721  for  easier  reference  and  removes 
partial  content  of  the  Executive  Order  from  regulation  because  it  is  not  needed. 

Proposed  rule  estabfishes  a  merit  system  principle  rather  than  referencing  recognition  of 
outstanding  pertormance  as  the  context  for  granting  QSI's  to  accommodate  regulatory 
change  at  §531.504. 

Proposed  rule  revises  the  provision  to  permit  agencies  that  choose  not  to  have  a  Level  5 
rating  in  their  appraisal  programs  to  establish  performance-related  criteria  to  grant  QSI's 
to  provkle  greater  flexibility. 

Proposed  mte  removes  refererxie  to  completion  of  rating  of  record  and  ties  effective  date  to 
approval  of  QSI  to  provkle  greater  flexibility. 

Proposed  rule  renx)ves  requirement  to  include  QSI  plan  as  part  of  Performance  Manage- 
ment Plan  to  ease  administrstive  tjurden. 

Proposed  rule  references  rather  than  repeats  the  requirements  of  Executive  Order  11721 
because  they  are  not  needed. 

Proposed  rule  revises  and  redesignates  requirement  for  reporting  QSI  usage  to  clarity  re- 
sponsibility. 

Proposed  rule  requires  use  of  OPM's  Guide  to  Federal  Workforce  Reporting  Systems  for 
CPDF  reporting  to  ensure  proper  reporting. 

Proposed  rule  redesignates  the  provision  for  OPM  evaluation  with  no  change  in  text. 


|0.  12866.  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
<  Dffice  of  Management  and  Budget  in 
iccordance  with  E.O.  12866. 

legulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
lave  a  signiHcant  economic  impact  on 

a  substantial  number  of  small  entities 
)ecause  they  apply  only  to  Federal 

agencies  and  employees. 

'.  jst  of  Subjects 
;  CFR  Parts  430  and  451 

Decorations,  medals,  awards, 
I  "Jovemmcnt  employees. 

i  CFR  Part  432 

Administrative  practice  and 
>rocodure.  Government  employees. 

r>  CFR  Part  531 

Government  employees.  Law 
enforcement  officers.  Wages. 


L'.S.  Office  of  Personnel  Management. 

James  B.  King. 

Director 

Accordingly,  OPM  is  proposing  to 
amend  parts  430,  432.  451  and  531  of 
title  5.  Code  of  Federal  Regulations,  as 
follows: 

PART  430— PERFORMANCE 
MANAGEMENT 

1.  The  authority  citation  for  part  430 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  chapter  43. 

2.  Subpart  A  is  revised  to  read  as 
follows: 

Subpart  A — Performance  Management 

430.101  Authority. 

430.102  Performance  management. 

Subpart  A — Perlormance  Management 

§430.101    Authority. 

Chapter  43  of  title  5,  United  States 
Code,  provides  for  performance 


appraisal  of  Federal  employees.  This 
subpart  supplements  and  implements 
this  portion  of  the  law. 

§430.102    Performance  management 

(a)  Performance  management  is  the 
systematic  process  by  which  an  agency 
involves  its  employees,  as  individuals 
and  members  of  a  group,  in  improving 
organizational  effectiveness  in  the 
accomplishment  of  agency  mission  and 
goals. 

(b)  Performance  management 
integrates  the  processes  an  agencv  uses 
to- 
ll) Communicate  and  clarify 

organizational  goals  to  employees; 

(2)  Identify  individual  and.  where 
applicable,  team  accountability  for 
accomplishing  organizational  goals; 

(3)  Identify  and  address 
developmental  needs  for  individuals 
and,  where  applicable,  teams; 

(4)  Assess  and  improve  individual 
and  organizational  performance; 
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(5)  Use  appropriate  measures  of 
performance  as  the  basis  for  recognizing 
and  rewarding  accomplishments;  and 

(6)  Use  the  results  of  performance 
appraisal  as  a  basis  for  appropriate 
personnel  actions. 

(c)  A  Performance  Management  Plan 
is  the  description  of  an  agency's 
framework  for  implementing  all  aspects 
of  performance  management  and  shall 
include,  but  not  be  limited  to,  the 
agency  performance  appraisal  system(s) 
(as  defined  in  §§  430.203  and  430.303) 
and  the  agency  award  program(s)  (as 
defined  in  §451.102). 

3.  Subpart  B,  consisting  of  §§430.201 
through  430.210,  is  revised  to  read  as 
follows: 

Subpart  B — Performance  Appraisal  for 
General  Schedule,  Prevailing  Rate,  and 
Certain  Other  Employees 

Sec. 

430.201  General. 

430.202  Coverage. 

430.203  Definitions. 

430.204  Agency  performance  appraisal 
system(s). 

430.205  Agency  performance  appraisal 
program(s). 

430.206  Planning  performance. 

430.207  Monitoring  performance. 

430.208  Rating  performance. 

430.209  Agency  resp>onsibilities. 

430.210  OPM  responsibilities. 

Subpart  B — Performance  Appraisal  for 
General  Schedule,  Prevailing  Rate,  and 
Certain  Other  Employees 

§430.201    General. 

(a)  Statutory  authority.  Chapter  43  of 
title  5,  United  States  Code,  provides  for 
the  establishment  of  agency 
performance  appraisal  systems  and 
requires  the  Office  of  Personnel 
Management  (OPM)  to  prescribe 
regulations  governing  such  systems.  The 
regulations  in  this  subpart  in 
combination  with  statute  set  forth  the 
requirements  for  agency  performance 
appraisal  system(s)  and  program(s)  for 
employees  covered  by  subchapter  I  of 
chapter  43. 

(b)  Savings  provision.  The 
performance  appraisal  system  portion  of 
an  agency's  performance  management 
plan  approved  by  OPM  as  of  the 
effective  date  of  these  regulations  shall 
constitute  an  approved  performance 
appraisal  system  under  these 
regulations  until  such  time  changes  to 
the  system  are  approved.  No  provision 
of  these  regulations  shall  be  applied  in 
such  a  way  as  to  affect  any 
administrative  proceeding  related  to  any 
action  taken  under  regulations  in  this 
chapter  pending  at  the  effective  date  of 
the  regulations  in  this  subpart. 


§430.202    Coverage. 

(a)  Employees  and  agencies  covered 
by  statute.  (1)  Section  4301(1)  of  title  5. 
United  States  Code,  defines  agencies 
covered  by  this  subpart. 

(2)  Section  4301(2)  of  title  5,  United 
States  Code,  defines  employees  covered 
by  statute  by  this  subpart.  Besides 
General  Schedule  (GS/GM)  and 
prevailing  rate  employees,  coverage 
includes,  but  is  not  limited  to,  senior- 
level  and  scientific  and  professional 
employees  paid  under  5  U.S.C.  5376. 

(b)  Statutory  exclusions.  This  subpart 
does  not  apply  to  agencies  or  employees 
excluded  by  5  U.S.C.  4301(1)  and  (2). 
the  United  States  Postal  Service,  or  the 
Postal  Rate  Commission. 

(c)  Administrative  exclusions.  OPM 
may  exclude  any  position  or  group  of 
positions  in  the  excepted  service  under 
the  authority  of  5  U.S.C.  4301(2)(G). 
This  regulation  excludes  excepted 
service  positions  for  which  employment 
is  not  reasonably  expected  to  exceed  the 
minimum  period  established  by  the 
agency  under  §  430.207(a)  in  a 
consecutive  12-month  period. 

(d)  Agency  requests  for  exclusions. 
Heads  of  agencies  or  their  designees 
may  request  the  Director  of  OPM  to 
exclude  positions  in  the  excepted 
service.  The  request  must  be  in  writing, 
explaining  why  the  exclusion  would  be 
in  the  interest  of  good  administration. 

§430.203    Definitions. 

In  this  subpart,  terms  are  defined  as 
follows: 

Appraisal  means  the  process  under 
which  performance  is  reviewed  and 
evaluated. 

Appraisal  period  means  the  period  of 
time  (generally  1  year)  established  by  an 
agency  for  which  performance  will  be 
reviewed  and  a  rating  of  record  will  be 
prepared. 

Appraisal  program  means  the  specific 
procedures  and  requirements 
established  by  an  agency  or  the 
components  of  an  agency  within  the 
policjes  and  parameters  covered  by  the 
agency  appraisal  system(s). 

Appraisal  system  means  the 
framework  of  agencywide  pohcies  and 
parameters  for  the  administration  of 
performance  appraisal  programs 
established  under  subchapter  I  of 
chapter  43  of  title  5,  United  States  Code, 
and  this  subpart  within  an  agency  as 
defined  at  5  U.S.C.  4301(1). 

Critical  element  means  a  work 
assigmnent  or  responsibility  of  such 
importance  that  unacceptable 
performance  on  the  element  would 
result  in  a  determination  that  overall 
performance  is  unacceptable. 

Performance  means  accomplishment 
of  work  assignments  or  responsibilities. 


Performance  appraisal  system:  see 
Appraisal  system. 

Performance  plan  means  all  of  the 
written,  or  otherwise  recorded, 
individual,  team,  or  organizational 
performance  factors  that  lead  to  the 
assignment  of  an  employee's  summary 
rating  level.  A  plan  contains  the  critical 
elements  based  on  employee 
assignments  and  responsibilities,  and 
their  related  performance  standard(s), 
and  may  contain  other  performance- 
related  factors  including,  but  not  limited 
to,  non-critical  elements. 

Performance  rating  means  the  written, 
or  otherwise  recorded,  appraisal  of 
performance  compared  to  the 
performance  standard(s)  for  each  critical 
element  (and  non-critical  element, 
where  applicable)  on  which  there  has 
been  an  opportunity  to  perform  for  the 
minimum  period. 

Performance  standard  means  the 
management-approved  expression  of  the 
performance  threshold(s). 
requirement(s),  or  expectation(s)  for  an 
element  that  must  be  met  to  be 
appraised  at  a  particular  level  of 
performance  (as  specified  in 
§430.206(b)(6)(i)  of  this  subpart).  A 
performance  standard  may  include,  but 
is  not  limited  to,  factors  such  as  quality, 
quantity,  timeliness,  and  manner  of 
performance. 

Progress  review  means 
communicating  with  the  employee 
about  performance  on  individual  and, 
where  applicable,  team  elements  and 
standard(s). 

Rating  of  record  means  the 
performance  rating  prepared  at  the  end 
of  an  appraisal  period  (luider  provisions 
specified  by  the  agency)  for  performance 
over  the  entire  period  and  the 
assignment  of  a  summary  rating  level  (as 
specified  in  §  430.208(d)).  This 
constitutes  the  official  rating  of  record 
referenced  in  this  chapter. 

§  430.204    Agency  performance  appraisal 
system(s). 

(a)  Each  agency  as  defined  at  section 
4301(1)  of  title  5,  United  States  Code, 
shall  develop  one  or  more  performance 
appraisal  systems  for  employees 
covered  by  this  subpart. 

(b)  The  agency  system(s)  shall 
establish  agencywide  policies  and 
parameters  for  the  application  and 
operation  of  performance  appraisal 
within  the  agency.  At  a  minimum,  an 
agency  system  shall — 

(1)  Provide  for — 

(i)  Establishing  employee  performance 
plans,  including,  but  not  Umited  to, 
critical  elements  and  performance 
standards; 
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(ii)  Communicating  performance 
)lans  to  employees  at  the  beginning  of 
an  appraisal  period; 

(iii)  Evaluating  each  employee  during 
ihe  appraisal  period  on  the  employee's 
elements  and  standards; 

(iv)  Recognizing  and  rewarding 
(imployees  whose  performance  so 
'  varrants; 

(v)  Assisting  employees  in  improving 
1  macceptable  performance;  and 

(vi)  Reassigning,  reducing  in  grade,  or 
emoving  employees  who  continue  to 
iBve  unacceptable  performance,  but 
only  after  an  opportunity  to  demonstrate 
acceptable  performance. 

1(2)  Identify  employees  covered  by  the 
ystem; 
(3)  Establish  the  permissible  values 
including,  but  not  limited  to,  number  of 
lays  and  number  of  levels)  that  an 
agency  program  may  use  for — 
,   (i)  "The  appraisal  period  (as  specified 
:n§430.206(a)); 

(ii)  The  minimum  period  (as  specified 
m§430.207(a)); 

(iii)  The  number(s)  of  performance 
evels  at  which  elements  shall  be 
appraised  (as  specified  in 
§  430.206(b)(6));  and 
(iv)  The  number  of  summary  rating 
vels  that  may  be  assigned  in  a  rating 
f  record  (as  specified  in  §  430.208(d)); 
and 

(4)  Include,  where  applicable,  criteria 
and  procedures  for  establishing  separate 
iippraisal  programs  within  the  agency; 
iind 

(5)  Require  that  an  agency  appraisal 

]  )rogram  shall  conform  to  statute  and  the 
i  egulations  of  this  chapter. 

(c)  Agencies  are  encouraged  to 
i  rtvolve  employees  and  their 
1  epresentatives  in  developing  and 
implementing  their  system(s). 

§430-205    Agency  performance  appraisal 
program(s). 

(a)  Each  agency  shall  establish  at  least 
one  appraisal  program  of  specific 

]  )rocedures  and  requirements  to  be 
i  mplemented  in  accordance  with  the 
iigency's  appraisal  system(s).  At  a 
minimum,  each  appraisal  program  shall 
i  nclude  procedures  and  requirements 
1  or  planning  performance  as  specified  in 
§430.206,  monitoring  performance  as 
;  pecified  in  §430.207,  and  rating 
])erformance  as  specified  in  §430.208. 

(b)  An  agency  program  shall  establish 
rriteria  and  procedures  to  address 
employee  performance  for  employees 
'v'ho  are  on  detail,  who  are  transferred, 
or  for  other  special  circumstances  as 
«i$tablished  by  the  agency. 

(c)  An  agency  may  permit  the 

( Ifevelopment  of  separate  appraisal 
]  Jtograms  under  the  framework  of  its 
i  ppraisal  system{s). 


(d)  Agencies  are  encouraged  to 
involve  employees  and  their 
representatives  in  developing  and 
implementing  their  program(s). 

§  430.206    Planning  performance. 

(a)  Appraisal  period.  (1)  An  appraisal 
program  shall  designate  an  official 
appraisal  period  for  which  a 
performance  plan  shall  be  prepared, 
during  which  performance  shall  be 
monitored,  and  for  which  a  rating  of 
record  shall  be  prepared. 

(2)  The  appraisal  period  shall 
generally  be  designated  so  that 
employees  shall  be  provided  a  rating  of 
record  on  an  annual  basis.  An  appraisal 
program  may  provide  that  longer 
appraisal  periods  may  be  designated 
when  work  assignments  and 
responsibilities  so  warrant  or 
performance  management  objectives  can 
be  achieved  more  effectively. 

(b)  Performance  plan.  (1)  Agencies 
shall  encourage  employee  participation 
in  establishing  performance  plans. 

(2)  Performance  plans  shall  be 
provided  to  employees  at  the  beginning 
of  each  appraisal  period  (normally 
within  30  days). 

(3)  An  appraisal  program  shall  require 
that  each  employee  be  covered  by  an 
appropriate  written,  or  otherwise 
recorded,  performance  plan  based  on 
work  assignments  and  responsibilities. 

(4)  Each  performance  plan  shall 
include  at  least  one  critical  element  that 
addresses  individual  performance. 

(5)  When  appropriate,  performance 
plans  may  also  include  accomplishment 
of  team,  group,  or  organizational 
objectives  by  incorporating  elements, 
objectives,  goals,  program  plans,  work 
plans,  or  by  other  similar  mean*  that 
account  for  program  results. 

(6)  (i)  An  appraisal  program  shall 
provide  for  establishing  the  number  of 
levels  at  which  performance  on  an 
element  may  be  appraised.  At  a 
minimum,  two  levels  shall  be  used, 
with  one  level  being  'Fully  Successful" 
or  its  equivalent  and  another  level  being 
"Unacceptable." 

(ii)  A  performance  standard  shall  be 
established  at  the  "Fully  Successful" 
level  for  each  element  and  may  be 
established  at  other  levels. 

(iii)  The  absence  of  an  established 
standard  at  a  level  specified  in  the 
program  shall  not  preclude  a 
determination  that  performance  is  at 
that  level. 

§  430.207    Monitoring  performance. 

(a)  Minimum  period.  An  appraisal 
program  shall  establish  a  minimum 
period  before  any  performance 
determination  can  be  made. 

(b)  Ongoing  appraisal.  An  appraisal 
program  shall  include  methods  for 


appraising  each  element  in  the 
performance  plan  during  the  appraisal 
period,  unless  there  has  been 
insufficient  opportunity  to  demonstrate 
performance  on  the  element.  Such 
methods  shall  include,  but  not  be 
limited  to,  conducting  one  or  more 
progress  reviews  during  each  appraisal 
period. 

(c)  Unacceptable  performance.  At  any 
time  during  the  appraisal  period  that 
performance  is  determined  to  be 
unacceptable  in  one  or  more  critical 
elements,  an  appraisal  program  shall 
provide  for — 

(1)  Assisting  employees  in  improving 
unacceptable  performance;  and 

(2)  Taking  action  based  on 
unacceptable  performance. 

§430.208    Rating  performance. 

(a)  As  soon  as  practicable  after  the 
end  of  the  appraisal  period,  a  written,  or 
otherwise  recorded,  rating  of  record 
shall  be  given  to  each  employee. 

(b)  Rating  of  record  proceaures  for 
each  appraisal  program  shall  include  a 
method  for  deriving  a  summary  rating 
and  assigning  a  summary  rating  level  as 
specified  in  paragraph  (d)  of  this  section 
based  at  a  minimum  on  appraisal  of 
performance  on  critical  elements,  and. 
at  agency  discretion,  consideration  of 
other  performance-related  factors 
including,  but  not  limited  to.  appraisal 
of  performance  on  non-critical  elements. 

(1)  A  summary  rating  above  Level  1 
("Unacceptable")  shall  not  be  assigned 
if  performance  on  any  critical  felement 
has  been  appraised  as  "Unacceptable." 

(2)  Consideration  of  other 
performance-related  factors  shall  not 
result  in  assigning  a  summary  rating  of 
Level  1  ("Unacceptable")  if  each  critical 
element  has  been  appraised  at  least 
"Fully  Successful"  (or  equivalent). 

(c)  An  appraisal  program  shall  not 
establish  a  forced  distribution  of 
summary  ratings — 

(1)  Below  Level  3  ("Fully  Successful" 
or  equivalent);  or 

(2)  If  those  summary  ratings  are 
derived  solely  from  an  appraisal  of 
performance  against  pre-established 
standards. 

(d)  Summary  rating  levels.  (1)  An 
appraisal  program  shall  provide  for — 

(i)  At  least  two  and  not  more  than  five 
summary  rating  levels: 

(ii)  A  Level  1  ("Unacceptable") 
summary  rating  level;  and 

(iii)  A  Level  3  ("Fully  Successful"  or 
equivalent)  summary  rating  level. 

(2)  If  more  than  two  summary  rating 
levels  are  used,  agencies  may  provide 
for  any  combinatioii  of  additional 
sum.mary  rating  levels  (Level  2.  Level  4. 
and  Level  5)  provided  that — 

(i)  Level  2.  if  used,  is  a  rating  level 
above  Level  1  and  below  Level  3;  and 
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(ii)  Level  4,  if  used,  is  a  rating  level 
above  Level  3  and  below  Level  5 
(■'Outstanding"  or  equivalent),  if  used. 

(3)  The  term  "Outstanding"  shall  be 
used  only  to  describe  a  Level  S 
summary  rating  level. 

(4)  The  summar\'  rating  level 
designator  (Level  1  through  Level  5) 
shall  be  used  to  provide  consistency  in 
describing  ratings  of  record  and  in 
referencing  other  related  regulations 
(including,  but  not  limited  to,  <)  351.304 
of  this  chapter). 

(e)  A  rating  of  record  of 
"Unacceptable"  (Level  1)  shall  be 
reviewed  and  approved  by  a  higher 
level  management  official. 

(0  The  rating  of  record  or  performance 
rating  for  a  disabled  veteran  shall  not  be 
lowered  Ijecause  the  veteran  has  been 
absent  from  work  to  seek  medical 
treatment  as  provided  in  Executive 
Order  53W. 

(g)  When  a  rating  of  record  cannot  be 
prepared  at  the  time  specified,  the 
appraisal  period  shall  be  extended. 
Once  the  conditions  necessary  to 
complete  a  rating  of  record  have  been 
met,  a  rating  of  record  shall  be  prepared 
as  soon  as  practicable. 

(h)  A  performance  rating  may  be 
prepared  at  such  other  times  as  an 
appraisal  program  may  specify  for 
.special  circumstances  including,  but  not 
limited  to.  transfers  and  performance  on 
details. 

§430.209    Agency  responsitjiKties. 

An  agency  shall— 

(a)  Submit  to  OP.M  for  approval  a 
description  of  its  appraisal  system(s)  as 
specified  in  §  430.204(b)  of  this  subpart, 
and  any  subsequent  changes  that  modify 
any  element  of  the  agency's  system  (s) 
that  is  subject  to  a  regulatory 
requirement  in  this  part; 

(b)  Transfer  the  employee's  most 
recent  rating  of  record,  and  any 
subsequent  performance  ratings,  when 
an  employee  transfers  to  another  agency 
or  is  assigned  to  another  organization 
within  the  agency; 

(c)  Require  communication  with 
supervisors  and  employees  about 
relevant  parts  of  its  performance 
appraisal  system(s)  and  program(s); 

(d)  Evaluate  the  performance 
appraisal  .system(s)  contained  in  its 
Performance  Management  Plan  and 
performance  appraisal  prograni(s)  in 
operation  in  the  ^cncy; 

(e)  Use  OPM's  Guide  to  Federal 
Workforce  Reporting  Systems  to  report 
ratings  of  record  data  to  the  CPDF; 

(f)  Maintain  and  submit  such  ret^jjrtls 
as  OPM  may  require;  and 

(g)  Take  any  action  required  by  OPM 
to  ensure  (»nfonnance  with  applicable 
law,  regulation)  and  OI'M  policy. 


§430.210    OPM  responsibMtties. 

(a)  OPM  shall  review  and  approve  an 
agency's  performance  appraisal 
system(s). 

fb)  OPM  may  evaluate  the  operation 
and  application  of  an  agency's 
performance  appraisal  system(s)  and 
program(s). 

(c)  If  OPM  determines  that  an 
appraisal  system  or  program  does  not 
meet  the  requirenoents  of  applicable 
law,  regulation,  or  OPM  policy,  it  shall 
direct  the  agency  to  implement  an 
appropriate  system  or  program  or  to  take 
other  corrective  action. 

4.  Subpart  D  (Reserved)  and  Subpart 
E,  consisting  of  §§  430.501  through 
430.506.  are  removed. 

PART  432— PERFORMANCE  BASED 
REDUCTION  IN  GRADE  AND   « 
REMOVAL  ACTIONS 

5.  The  authority  citation  for  part  432 
continues  to  read  as  follows: 

Authority:  5  U.S.C  4303.  4305. 

6.  In  §  432.103,  paragraph  (Ij)  Ls 
revised  to  read  as  follows: 

§432.103    Definitions. 

***** 

(b)  Critical  element  means  a  work 
assignment  or  responsibility  of  such 
importance  that  unacceptable 
performance  on  the  element  would 
result  in  a  determination  that  overall 
performance  is  unacceptable. 


PART  451— AWARDS 

7.  The  heading  of  part  451  is  rovi.sed 
to  read  as  follows: 

PART  451— AWARDS 

8.  The  authority  citation  for  part  451 
is  revised  to  read  as  follows: 

Authority:  5  I  .S.C  4302.  4501-4,SI)7;  E.O. 

lU.iH,  12828. 

9.  Subpart  A.  consisting  of  S§  451. 101 
through  431.107.  is  revised  to  read  as 
follows: 

Subpart  A— Agency  Awards 

Sec. 

451.101 

451.102 

451.103 

451.104 

451.105 

451.106 

451.107 


Authority  and  Coverage. 

Definitions. 

Agency  award  ])rogrant(s). 

Awards. 

Award  restrictions. 

Aoenry  responsibiJilies. 

OP.M  responsibilities. 


Subpart  A— Agency  Awards 

§451.101    Auttiority  and  coverage. 

(a)  Chapter  45  of  title  5.  United  Stales 
Code  authoriziis  agencies  to  pay  a  cash 
award  to.  grant  time-off  to.  and  incur 
necessary  e.xpcnse  for  the  honorary 


rt>cognition  of,  an  employee 
(individually  or  as  a  member  of  a  group) 
and  requires  the  Office  of  Personnel 
Management  to  prescribe  regulations 
governing  such  authority.  Chapter  43  of 
title  5,  United  States  Codes  provides  for 
recognizing  and  rewarding  employees 
whose  performance  so  warrants,  'fhe 
regulations  in  this  subpart,  in 
combination  with  the  chapters  43  and 
45.  United  States  Code,  and  any  other 
applicable  law,  establish  the 
requirements  for  agency  award 
programs. 

(b)  Section  4  of  E.O.  11438 
(Prescribing  Procedures  Governing 
Interdepartmental  Cash  Awards  to  the 
Members  of  the  Armed  Forces. 
December  3. 1968)  requires  the  Office  of 
Personnel  Management  to  prescribe 
procedures  for  covering  the  cost  of  a 
cash  award  recommended  by  more  than 
one  agency  for  a  member  of  the  armed 
forces  for  the  adoption  or  use  of  a 
suggestion,  invention,  or  scientific 
achievement.  Section  1  of  E.O.  12828 
(Delegation  of  Certain  Personnel 
Management  Authorities.  |anuary  5, 
1993)  delegates  to  the  Office  of 
Personnel  Management  the  authority  of 
the  President  to  permit  performance- 
based  cash  awards  under  5  U.S.C.  4505a 
to  be  paid  to  categories  of  employees 
who  would  not  be  eligible  otherwise. 

(c)  This  subpart  applies  to  employees 
as  defined  by  section  2105  and  agencies 
as  defined  by  section  4501  of  title  5. 
United  States  Code,  except  as  provided 
in  §§451.105  and  451.201(a). 

(d)  For  the  regulatory  requirements  for 
granting  performance  awards  to  Senior 
Executive  Service  (SES)  employees 
based  on  an  employee's  performance 
appraisal  and  rating  of  record,  refer  to 

§  534.403  of  diis  chapter. 

§451.102    Definitions. 

Award  means  something  bestowed  or 
an  action  taken  to  recognize  and  rewanl 
individual  or  team  achievement  that 
contributes  to  meeting  organizational 
goals  or  improving  the  efficiency, 
effectiveness,  and  economy  of  the 
Government  or  is  otherwise  in  the 
public  interest.  Such  awards  include, 
but  are  not  limited  to.  employee 
incentives  (e.g.,  agency  productivity 
gainsharcs),  which  are  based  on 
predetermined  criteria  such  as 
productivity  standards,  performana; 
goals,  measurement  systems,  award 
formulas,  or  payout  schedules. 

Award  program  means  the  specific 
procedures  and  requirements 
established  by  an  agency  or  a 
component  of  an  agency  for  granting 
awards  under  subchapter  I  of  chapter  43 
and  of  chapter  43  of  title  5.  United 
.States  Code,  and  this  subpart. 
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§451.103    Agency  award  program(s). 
j  (a)  Agencies  shall  develop  one  or 
more  award  programs  for  employees 
covered  by  this  subpart. 

(b)  Agencies  are  encouraged  to 
iclude  employees  and  their 

d'presentatives  in  developing  such 
programs. 

(c)  An  agency  award  program  shall 
[rovide  for — 

(1)  Obligating  funds  consistent  with 
a[1p!icable  agency  financial  management 
rintrols  and  delegations  of  authority; 

a  tul 

(2)  Documenting  justification  for 
awards  that  are  not  based  on  a  rating  of 
r  cord  (as  defined  in  §430.203  of  this 
((wpter). 

§451.104    Awards: 

(.i)  An  agency  may  grant  a  cash. 

inorary,  or  informal  recognition 

ivard,  or  grant  time-off  without  charge 
tr)  leave  or  loss  of  pay  consistent  with 

lapter  45  of  title  5,  United  States  Code. 

^d  this  part  to  an  employee,  as  an 

dividual  or  member  of  a  group,  on  the 
b|.sis  of — 

;  (1)  A  suggestion,  invention,  superior 
a(  ( omplishment.  or  other  personal 
effort  that  contributes  to  the  efficiency, 
rjonomy,  or  other  improvement  of 
Oovernment  operations  or  achieves  a 
significant  reduction  in  paperwork; 

(!')  A  special  act  or  service  in  the 
public  interest  in  connection  with  or 
related  to  official  employment;  or 

I  (3)  Performance  as  reflected  in  the 
e^iployee's  most  recent  rating  of  record 
(;(s  defined  in  §  430.203  of  this  chapter), 
except  that  such  awards  may  be  paid  to 
SES  employees  only  under  §  534.403  of 
this  chapter  and  not  on  the  basis  of  this 
subpart. 

.  (b)  A  cash  award  under  this  subpart 
is;  a  lump  sum  in  addition  to  regular  pay 
aijid  does  not  increase  an  employee's 
Ttite  of  basic  pay. 

;(t )  An  award  is  subject  to  the 
wtthholding  of  taxes. 

(d)  When  an  award  is  approved  for — 

(1 )  An  employee  of  another  agency, 
the  benefiting  agency  shall  make 
aitrangements  to  transfer  funds  to  the 
employing  agency  to  cover  the  award.  If 
the  administrative  costs  of  transferring 
funds  would  exceed  the  amount  of  the 
award,  the  employing  agency  shall 
absorb  the  award  costs  and  pay  the 
award;  and 

(2)  A  member  of  the  armed  forces  for 
a  t;uggestion,  invention,  or  scientific 
achievement,  arrangements  shall  be 
mmie  to  transfer  funds  to  the  agency 
hiiving  jurisdiction  over  the  member  in 
adcordance  with  E.O.  11438, 
"Prescribing  Procedures  Governing 
Interdepartmental  Cash  Awards  to  the 
Mnmbers  of  the  Armed  Forces". 


(e)  An  award  may  be  granted  to  the 
legal  heirs  or  estates  of  deceased 
en)ployees. 

(0  A  time-off  award  granted  under 
this  subpart  shall  not  be  converted  to  a 
cash  payment  under  any  circumstances. 

(g)  When  granting  an  award  on  the 
basis  of  a  rating  of  record  that  is  paid 
as  a  percentage  of  basic  pav  under  5 
U.S.C.  4505a(a)(2){A),  the  rate  of  basic 
pay  used  shall  be  determined  without 
taking  into  account  any  locality-based 
comparability  payment  under  5  U.S.C. 
5304  or  an  interim  geographic 
adjustment  or  special  law  enforcement 
adjustment  under  section  302  or  404  of 
the  Federal  Employees  Pay 
ConiparabiliU  .Act  of  1990,  respectively. 

(h)  Employees  may  not  appeal  an 
agency's  decision  not  to  grant  an  award 
or  the  amount  of  such  an  award.  This 
does  not  affect  any  right  or  remedy 
under  subchapter  II  of  chapter  12, 
chapter  71.  or  section  2302(d)  of  title  5. 
United  States  Code. 

§451.105    Award  restrictions. 

(a)  Agencies  shall  not  grant  awards 
under  this  subpart  during  a  Presidential 
election  period  (as  defined  at  5  U.S.C. 
4508)  to  employees  who  are — 

(1)  In  the  Senior  Executive  Service 
and  not  career  appointees  (i.e.,  non- 
career  or  limited  appointees),  or 

(2)  In  an  excepted  service  position  of 
a  confidential  or  policy-determining 
character  (schedule  C). 

(b)  Agencies  shall  not  grant  cash 
awards  under  this  subpart  to  emplovees 
appointed  by  the  President  with  Senate 
confirmation  who  serve  in — 

(1)  An  Executive  Schedule  position, 
or 

(2)  A  position  for  which  pay  is  set  in 
statute  by  reference  to  a  section  or  level 
of  the  Executive  Schedule. 

§451.106    Agency  responsibilities. 

(a)  In  establishing  and  operating  its 
award  program(s),  an  agency  shall 
assure  that  a  program  does  not  conflict 
with  or  violate  any  other  law  or 
Govemmentwide  regulation. 

(b)  When  a  recommended  award 
would  grant  over  $10,000  to  an 
individual  employee,  the  agency  shall 
submit  the  recommendation  to  OPM  for 
approval. 

(c)  Agencies  shall  provide  for 
communicating  with  employees  and 
supervisors  about  the  relevant  parts  of 
their  award  program(s). 

(d)  Agencies  shall  evaluate  their 
award  program(s). 

(e)  Agencies  shall  report  all  cash  and 
time  off  awards  to  the  CPDF. 

(0  Agencies  shall  use  OPM's  Guide  to 
Federal  Workforce  Reporting  Systems  to 
report  award  data  to  the  CPDF. 


(g)  Agencies  shall  maintain  and 
submit  such  records  as  OPM  may 
require. 

(h)  Agencies  shall  give  due  weight  to 
an  award  granted  under  this  part  in 
qualifying  and  selecting  an  employee  for 
promotion  as  provided  in  5  U.S.C.  3362. 

(i)  Agencies  shall  establish  criteria  for 
identifying  which  awards  to  document 
in  the  Official  Personnel  Folder  in 
conformance  with  OPM's  Guide  to 
Personnel  Recordkeeping. 

(j)  Agencies  shall  take  any  corrective 
action  required  by  OPM  to  ensure 
conformance  with  applicable  law, 
regulation,  and  OPM  policy. 

§451.107    OPM  responsibilities. 

(a)  OPM  shall  review  and  approve  or 
disapprove  each  agency 
recommendation  for  an  award  that 
would  grant  over  SlO.OOO  to  an 
individual  employee. 

(b)  When  a  recommended  award 
would  grant  over  525,000  to  an 
individual  employee,  OPM  shall  review 
the  recommendation  and  submit  it  (if 
approved)  to  the  President  for, final 
approval. 

(c)  OPM  shall  review  and  approve  or 
disapprove  a  request  from  the  head  of 
an  Executive  agency  to  extend  the 
provisions  of  5  U.S.C.  4505a  to  any 
category  of  employees  within  that 
agency  that  would  not  be  covered 
otherwise. 

(d)  OPM  may  evaluate  the  operation 
and  application  of  an  agency's  award 
program(s). 

10.  In  §  451.201.  the  second 
introductory  paragraph  (a)  is  removed, 
paragraph  (b),  (c),  and  (d)  are 
redesignated  as  paragraphs  (c),  (d),  and 
(e)  respectively,  and  a  new  paragraph  (b) 
is  added  to  read  as  follows: 

§451.201     Authority  and  coverage. 

«         *         «         *         * 

(b)  Awards  granted  under  paragraph 
(a)  are  subject  to  the  restrictions  as 
specified  in  §451.105. 


1 1.  Subpart  C.  consisting  of 
§§  451.301  through  451.307.  is 

PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 


removed. 


12.  The  authority  citation  for  part  531 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5115.  5307.  arid  5338: 
sec  4  of  Pub.  L  103-89.  107  Stat.  981:  and 
E  O  12748.  56  FR4521,  Februarv  4, 1991.  3 
CFR  1991  Conip..  p.  316: 

Subpart  A  also  issued  under  5  U.S.C, 
5304.  5305.  and  5553;  section  302  of  the 
Federal  Employees  Pav  Comparability 
Act  of  1990  (FEPCA).  Pub.  L.  101-509. 
104  Stat.  1462;  and  E.O.  12786,  .56  FR 
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b74.5;i.  Dt;i:Kml)er  30. 1991.  3  CFR  1991 
Conip..  p.  376; 

Subpart  B  also  is.surd  uiuinr  5  U.S.C. 
.'•)303(g).  5333.  5334(a).  and  7701(b)(2); 

Subpart  C  also  issued  under  5  U.S.C. 
5304.  5305.  and  5553;  sections  302  and 
404  of  FEPCA.  Pub.  L.  101-509,  104 
Stat.  1462  and  1466;  and  st«ction  3(7)  of 
Pub.  L.  102-378. 106  Stat.  1356; 

Subpart  D  also  i.ssued  under  5  U.S.C. 
5335(g)  and  7701(b)(2); 

Subpart  E  also  issued  under  5  U.S.C. 
3336; 

Subpart  F  also  issued  under  5  U.S.C. 
5304,  5305(g)(1),  and  5553;  and  E.O. 
12883.  38  FR  63281.  November  29, 
1993.  :i  CFR  1993  Cnmp.,  p.  682. 

13.  Iir  h  331.401,  paragraphs  (c)  and 
(ilj  are  revised  to  read  as  follows: 

§531.401    Principal  authorities. 

•         *         *         *         * 

(c)  Section  402  of  E.O.  11721 
ll'roviding  for  Federal  Pay 
.Administration.  May  23.  1973).  as 
imiended,  provides  that  "The  Civil 
.Servirt;  Commission  (Office  of 
Personnel  Management)  shall  issue  such 
n';4ulations  and  standarils  as  may  be 
necessary  to  ensure  that  only  lh«i.«<e 
employees  whose  work  is  of  an 
accejjt.ible  level  of  competence  receive 
periodic  step-increases  uniler  the 
provisions  of  section  5335  of  title  5. 
United  States  Code." 

(d)  Section  4  of  Public  Law  103-89 
(Performance  Mauugement  and 
Recognition  System  Termination  Act  of 
1993)  provides  that  "thi!  Office  of 
Personnel  Management  sliall  pre.^crilie 
regulations  necessary  for  the 
administration  of  this  st-ction.' 

14.  In  «?  531.402,  paragraph  (.i)  is 
levised  to  read  as  fol!t)vv.s: 

§  531 .402    Empioyee  coverage. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  subpart  applies 
to  employees  who  occupy  permanent 
positions  classified  and  paid  under  the 
General  Schedule  and  who  are  paid  at 
less  than  the  maximum  rate  of  tlici.- 
grades. 
^         *         *         •         « 

15.  In  tj  531.403,  the  definitions  of 
iKCuptable  level ofcnmpelnnie.  critical 
rlement.  and  equivalent  incrense  htc 
revised  to  read  as  follows: 

§531.403    Definitions. 

•         «         *         *         * 

Acceptable  level  of  competence 
means  performance  by  an  employee  that 
warrants  advancement  of  the 
employee's  rate  of  basic  pay  to  the  next 
higher  step  of  the  grade  (or,  in  the  case 
of  a  CM  employee,  the  next  higher  rale 
within  the  grade)  of  his  or  her  position, 
subject  to  the  requirements  of  ^531 .404 


of  this  subpart,  as  determined  by  the 
head  of  the  agency. 

***** 

Critical  element  has  the  meaning 
given  that  term  in  §430.203  of  this 
chapter. 

***** 

Equivalent  increase  means  an  increase 
or  increases  in  an  employee's  rate  of 
basic  pay  equal  to  or  greater  than  the 
difference  between  the  employee's  rate 
of  basic  pay  and  the  rate  of  pay  for  the 
next  higher  step  of  that  grade  (or,  in  the 
case  of  a  CM  employee,  the  next  higher 
rate  within  the  grade). 
***** 

16.  In  §  531.404.  the  int:r'iuttory  text, 
and  the  introductory  text  oi  paragraph 
(a)  are  revised  to  read  as  follows: 

§  531.404    Earning  wittiin-grade  increase. 

.-\n  employee  paid  at  less  than  the 
maximum  rale  of  the  grade  of  his  or  her 
position  shall  earn  advancement  in  pay 
to  the  next  higher  step  of  the  grade  or 
the  next  higher  rate  within  the  grade  (as 
defined  in  §  531.403)  upon  meeting  the 
following  three  requirements 
established  by  law: 

(a)  The  employee's  performance  must 
bo  at  an  acceptable  level  of  competence, 
as  defined  in  this  subpart  by  authority 
of  section  402  of  E.O.  11721.  as 
amended.  To  be  detennined  at  an 
acceptable  level  of  competence,  the 
employee's  most  recent  rating  of  record 
(as  defined  in  tj  430.203  of  this  chapter) 
shall  be  at  least  Level  3  ("Fully 
Successful'  or  equivalent). 
***** 

17.  Section  531.408  is  removed  and 

reserved. 

§531.408    [Reserved]. 

18.  In  §531.409,  paragraph  (b)  is 
revised,  paragraph  (c)(2)  is  n'dosignated 
as  paragraph  ((:)(3)  and  revised,  a  n<  w 
jiaragraph  (c)(2)  is  added,  the 
introductory  text  to  paragraph  (d)  is 
revised,  paracraph  (d)(4)  is  revised, 
paragraph  (d)(5)  is  redesignated  as 
paragraph  (d)(6).  a  new  paragraph  {d)(5) 
is  added,  and  the  cont:luding  text  at  the 
end  (ff  paragraph  (d)  is  revised  to  read 
as  follows: 

§  531 .409    Acceptable  level  of  competence 
determinations. 

«         *         *         *         • 

(b)  Basis  for  determination.  When 
applicable,  an  acceptable  level  of 
competence  determination  shall  be 
based  on  a  current  rating  of  record  made 
under  part  430.  subpart  B,  of  this 
chapter.  For  those  agencies  not  covered 
by  chapter  43  of  title  5,  L'nited  States 
Code,  and  for  employees  in  positions 
excluded  from  5  U.S.C.  4301,  an 
acceptable  level  of  competence 


determination  shall  be  based  on 
performance  appraisal  requirements 
estalilished  by  the  agency.  If  an 
employee  has  been  reduced  in  grade 
because  of  unacceptable  performance 
and  has  served  in  one  position  at  the 
lower  grade  for  at  least  the  minimum 
period  established  by  the  agency',  a 
rating  of  record  at  the  lower  grade  shall 
be  used  as  the  basis  for  an  acceptable 
level  of  competence  determination, 
(c)  *  *  * 

(2)  An  acceptable  level  of  competence 
determination  may  be  delayed  during  an 
employee's  opportunity  to  demonstrate 
acceptable  performance  (as  defined  at 

§  432.  i03(d))  of  this  chapter  or  during  a 
notice  period  for  a  proposed 
performance-base^l  action  under  part 
432  or  752  of  this  chapter. 

(3)  When  an  acceptable  level  of 
competence  determination  has  been 
delayed  under  this  subpart: 

(i)  The  employee  shall  be  informed 
that  his  or  her  determination  is 
postponed  and,  where  applicable,  the 
rating  period  extended  and  shall  be  told 
of  the  specific  requirements  for 
performance  at  an  acceptable  level  f)f 
competence. 

(ii)  .^n  acceptable  level  of  competent  i; 
determination  shall  then  be  made  upon 
completion  of  either  the  minimum 
period  established  by  the  agency  or  the 
opportunity  to  demonstrate  accept.-.ble 
performance. 

(iii)  If.  following  the  delay,  Iht; 
employees  performance  is  detcirniined 
to  be  at  aji  acceptable  level  of 
rompett;nce.  the  within-grade  increase 
shall  he  granted  retroactively  to  the 
beginning  of  the  pay  period  following 
completion  of  the  applicable  waiting 
period. 

(iv)  If,  following  the  delay,  the 
eiT)i)li)yee's  performance  isdetf  rminnl 
not  to  be  at  an  acceptable  level  (jf 
competence,  the  within-grade  increase 
shall  not  be  granted.  The  provisions  of 
§  531.41 1  govern  the  determination  of 
an  employee's  acceptable  level  of 
competence  following  the  withholding 
of  a  within-grade  increase. 

{(U  Waiver  of  requirement  for 
(Ifrternunation.  An  acceptable  level  of 
competence  determination  shall  be 
waived  and  a  within-grade  increasi; 
granted  when  an  employee  has  not 
served  in  anv  positi(m  for  the  minimum 
period  under  an  applicable  agency 
performance  appraisal  program  (hirinj» 
the  fi.aa!  52  calendar  weeks  of  the 
wailing  period  for  one  or  more  ol  ihe 
following  reasons: 
***** 

(4)  Because  of  details  to  another 
agency  or  employer  for  which  no  rating 
has  been  prepared; 


15)  Because  the  employee  has  had 
infill fficient  time  to  demonstrate  an 
au:eptable  level  of  competence  due  to 
authorized  activities  of  official  interest 
to  the  agency  not  subject  to  appraisal 
under  part  430  of  this  chapter 
(including,  but  not  limited  to,  labor- 
management  partnership  activities 
under  section  2  of  Executive  Order 
12871  and  serving  as  a  representative  of 
a  labor  organization);  or 

«     :  *  *  *  * 

In  such  a  situation,  there  shall  be  a 
presumption  that  the  employee  would 
have  performed  at  an  acceptable  level  of 
competence  had  the  employee 
performed  the  duties  of  his  or  her 
position  of  record  for  the  minimum 
period  under  the  applicable  agency 
performance  appraisal  program. 

19.  Section  531.501  is  revised  to  nuid 
as  follows: 

§531.501     Applicability. 

This  subpart  contains  regulations  of 
the  Office  of  Personnel  Management  to 
carry  out  section  5336  of  title  5,  United 
States  Code,  which  authorizes  the  head 
of  an  agency,  or  another  official  to 
whom  such  authority  is  delegated,  to 
grfiiit  quality  step  increases,  and  to  c:arry 
out  section  403  of  Executive  Order 
11721  (Providing  for  Federal  Pay 


Administration,  May  23,  1973).  as 
amended. 

20.  Section  531.503  is  revised  to  read 
as  follows: 

§531.503    Purpose  of  quality  step 
increases. 

The  purpose  of  quality  step  increases 
is  to  provide  appropriate  incentives  and 
recognition  for  excellence  in 
performance  by  granting  faster  than 
nonnal  step  increases. 

21.  Section  531.504  is  revised  to  read 
as  follows: 

§  531 .504    Level  of  performance  required 
for  quality  step  increase. 

A  quality  step  increase  shall  not  be 
required  but  may  be  granted  only  to — 

(a)  An  employee  wno  receives  a  rating 
of  record  at  Level  5  ("Outstanding"  or 
equivalent),  as  defined  in  part  430, 
subpart  B,  of  this  chapter;  or 

(b)  An  employee  wno  is  covered  by  a 
performance  appraisal  program  that 
<loes  not  have  a  Level  5  rating  and  who 
demonstrates  sustained  performance  of 
high  quality  significantly  above  that 
expected  at  the  "Fully  Successful"  lt;vel 
in  the  type  of  position  concerned,  as 
determined  under  performance-related 
criteria  established  by  the  agency. 

22.  .Section  531.506  is  nnised  to  read 
as  follows: 


§  531 .506    EHective  date  of  a  quality  step 
increase. 

The  quality  step  increase  should  be 
made  effective  as  soon  as  practicjible 
after  it  is  approved. 

23.  Section  531.507  is  revised  to  read 

as  follows: 

§531.507    Agency  responsibilities. 

(a)  Agencies  shall  develop  and 
implement  a  plan(s)  for  granting  qualitv 
step  inc]:eases  in  accordance  with 
E-xi-cutive  Order  11721. 

(b)  Agencies  shall  maintain  and  report 
such  records  as  the  Office  mav  reqiiin^ 

(c)  Agencies  shall  use  OPM's  Guide  t(» 
Federal  Workforce  Reporting  Systems  to 
report  qualitv  step  increases  to  the 
CPDF. 

24.  .Section  531.508  is  revised  to  read 
as  ffillows: 

§  531.508    Evaluation  of  quality  step 
increase  authority. 

The  Office  of  Personnel  Management 
may  evaluate  an  agency's  use  of  the 
authority  to  grant  quality  step  incre.isjrs. 
The  agency  shall  take  any  correc:tive 
action  required  by  the  Office. 
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Order  Now! 

The  United  States 
Government  Manual 
1994/95 

jKs  the  official  handbook  ot  the  Federal  Government, 
ihia  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
aji^ncies  and  international  organizations  in  which  the 
U  lited  States  participates. 

particularly  helpful  for  those  interested  in  where  to  go 
ar  d  who  to  see  about  a  subject  of  particular  concern  is 
ecCh  agency's  "Sources  of  Information"  section,  which 
pfr)vides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grjjnts,  employment,  publications  and  films,  and  many 
ot^^er  areas  of  citizen  interest.  The  Manual  also  includes 
ccimprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 
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ease  send  me 


Charge  your  order. 
It's  easyl 

To  fax  your  orders  (202)  512-2250 
copies  of  the  The  United  States  Government  Manual,  1994/95 


S/N  069-000-00058-4  at  $30.00  ($37.50  foreign)  .each. 
The  total  cost  of  my  order  is  !»> Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  choose  method  of  payment: 

G  Check  pavable  to  the  Superintendent  of  Documents 


(fl>mpany  or  personal  name ) 


(Please  type  or  prim) 


(Additional  address<'altenlion  line) 


Q  GPO  Deposit  Account 

G  VISA  G  MasterCard  Account 


(Sja'el  address) 


(Credit  card  expiration  date) 


(City.  State.  Zip  code) 


Thank  you  for 
Your  order! 


(IHiytime  phone  including  area  code) 


(rirLhase  order  no.) 


(.-\ulhorizing  signature)  t^"  9'9^) 

Mail  to:    Superintendent  of  Documents 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  966 

[Docket  No.  FV94-066-3Frq 

Tomatoes  Grown  In  Florfda; 
Reapportlortment  of  Membersh^  on 
the  Rorida  Tomato  Committee 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTiOH:  Final  rule. 


SUMMARY:  This  final  rule  reapportions 
producer  membership  on  the  12- 
member  Florida  Tomato  Committee 
(Committee)  establisched  under  the 
Federal  mariceting  order  regulating  the 
handlinj;  of  tomatoes  grown  in  Florida. 
For  the  purposes  of  membership,  the 
production  area  is  divided  into  four 
geographic  districts.  The  membership  in 
District  1  will  be  reduced  from  three  to 
two  members  and  the  membership  in 
District  3  will  be  Increased  from  thrpe 
members  to  four  members.  This 
reapportionment  reflects  shifts  in 
acreage  within  the  distrif:ts  and 
shipments  from  the  districts  in  ret;ent 
years,  and  provides  for  more  equitable 
representation  on  the  Committee.  This 
action  was  unanimously  recommended 
by  the  Committee,  which  is  responsible 
for  local  administration  of  the  marketing 
order.  | 

EFFECTTVE  DATE:  This  final  nite  b«:omes 
effective  on  March  1,  1995. 
FOR  FURTHER  IfiFORMATIOt*  CONTACT: 
Aleck  Jonas.  Marketing  Specialist. 
Southeast  Marketing  Field  OfTice.  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
P.O.  Box  2276.  Winter  Haven,  Florida 
33883-2276:  (ai3J  299-4770  or  FAX 
(813)  299-5169;  or  Shoshana  Avrishon. 
Marketing  Specialist.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA,  Room 
252.3-S.,  P.O.  Box  06456.  VVasihington, 
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DC  20090-6456;  telephone:  (202)  720- 
3610.  or  FAX  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  966  (7  CFR 
part  966).  both  a&  amended,  regulating 
the  handling  of  tomatoes  grown  in 
Florida,  hereinafter  referred  to  as  the 
"order".  The  order  is  authorized  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act". 

The  Department  of  Agriculture 
(Department)  is  issuing  this  final  rule  in 
conformance  with  Executi\ie  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irrecondlable  comlict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Aci,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a  hearing 
the  Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhiibitant.  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agriailtural 
Marketing  Service  (AMS)  has 
considered  the  economic  impac:t  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  aaion  of  essentially 


small  entities  acting  on  their  ovun 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  75  handlers 
of  Florida  tomatoes  subject  to  regulation 
under  the  marketing  order  and 
approximately  250  producers  In  the 
production  area.  Small  agri(.-uhural 
service  firms,  including  tomato 
handlers,  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  whose  annual  receipts 
are  less  than  $5,000,000.  and  small 
agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  The  majority  of 
the  tomato  handlers  and  producers  may 
be  cla.ssified  as  small  entities. 

On  September  0,  1994,  the  Committcn 
met  to  discuss,  among  other  issues. 
Committee  representation  among  the 
four  production  area  districts,  and  to 
determine  whether  any  changes  wen? 
warranted  to  foster  more  equitable 
representation. 

Section  966.22  of  the  order  establishes 
a  Committee  consisting  of  12  producer 
members.  Each  member  has  an 
alternate.  Each  person  selected  as  a 
Committee  member  and  alternate  is 
required  to  be  a  producer,  or  an  ofn«:er 
or  employee  of  a  corporate  producer,  in 
the  district  for  which  selected  and  a 
resident  of  the  production  area.  The  fot»r 
districts  in  the  production  an»a  are 
defined  in  §966.24. 

Prior  to  this  final  rule,  section  966.161 
of  the  rules  and  regulations  provided  for 
representation  among  the  four  distrirts 
as  follows:  (a)  District  1— three  members 
and  alternates;  (b)  District  2— two 
members  and  altomafes,  (cj  District  3— 
three  members  and  alternates,  and  (d) 
District  4 — four  members  and  altem.ntes. 

Section  966.25  provides  that  the 
Committee  may  recommend  and  the 
Secretary  may  approve,  the 
reapportionment  of  members  among 
districts  within  the  production  area.  In 
reconunending  any  sucli  dianges,  the 
Committee  is  required  to  give 
con.sidcration  to  various  factors, 
including  shifts  in  tomato  aciieage 
within  districts  during  recent  years,  and 
the  equitable  relationship  of  committee 
membership  and  districts. 

Prior  to  this  final  rule.  District  1  li-nd 
25  percent  of  the  Committee 
representatives  but  produced  only  12 
percent  of  the  production.  District  3  had 
25  percent  of  the  Committee 
representatives  hut  produced  39  petcjrjil 
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of  production  on  44  percent  of  the 
harvested  acres. 

This  final  rule  provides  more 
equitable  representation  by  transferring 
one  member  and  one  alternate  member 
position  from  District  1  to  District  3. 
District  1  is  reduced  to  2  members  and 
alternates  (17  percent  representation 
and  12  percent  of  the  production)  while 
District  3  is  increased  to  4  members  and 
alternates  (33  percent  representation 
and  39  percent  of  production).  Districts 
2  and  4  continue  to  be  represented  by 
2  and  4  members  and  alternates, 
respectively. 

To  implement  the  recommended 
reapportionment  for  Di.stricts  1  and  3, 
paragraphs  (a)  and  (c)  of  §  966.161  of 
Subpart — Rules  and  Regulations  (7  CFR 
966.100  to  966.323)  is  revised 
accordingly. 

This  final  rule  provides  for  equitable 
and  balanced  representation  on  the 
Committee,  and  will  not  impose 
additional  costs  on  growers  and 
handlers. 

Notice  of  action  was  published  in  the 
Federal  Register  on  November  29,  1994 
(59  PR  60919).  The  proposed  rule 
provided  a  30-day  comment  period 
which  ended  December  29, 1994.  One 
comment  supporting  this  action  was 
received. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  sub.stantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
information  presented,  including  the 
committee's  unanimous 
recommendation  and  other  information, 
it  is  found  that  this  final  rule  will  tend 
to  effectuate  the  declared  policv  of  the 
Act. 

List  of  Subjects  in  7  CFR  Part  966 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tomatoes. 

For  the  reasons  .set  forth  in  the 
preamble,  7  CFR  part  966  is  amended  as 
follows: 

PART  966— TOMATOES  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  966  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674 

2.  Section  966.161  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§966.161    [Amended] 

***** 

(a)  District  1 — two  members  and  their 
alternates, 
(b)*  •  * 


(c)  District  3 — four  members  and  their 
alternates. 

***** 

Dated:  January  24.  1995. 
Sharon  Bomer  Lauritsen. 

Deputy  Director.  Fruit  and  Vegetable  Division. 
jFR  Doc.  95-2216  Filt>d  1-27-95;  8;45  am] 

BILUNG  CODE  3410-02-P 


7  CFR  Part  979 

[Docket  No.  FV94-979-1IFR;  Amendment  1] 

Melons  Grown  in  South  Texas; 
Increased  Expenses  and 
Establishment  of  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Amended  interim  final  rule 

with  request  for  comments. 

SUMMARY:  This  interim  final  rule 
amends  a  previous  interim  final  rule 
which  authorized  administrative 
expenses  for  the  South  Texas  Melon 
Committee  (Committee)  under  M.O.  No. 
979.  This  interim  final  rule  increases  the 
level  of  authorized  expenses  and 
establishes  an  assessment  rate  to 
generate  funds  to  pay  those  expenses. 
Authorization  of  this  increased  budget 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
DATES:  Effective  October  1.  1994, 
through  September  30,  1995.  Comments 
received  by  March  1,  1995,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  \'pi;f>table  Division,  AMS, 
USDA.  P.O.  Box  96456.  room  2523-S. 
Washington,  DC  20090-6436,  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456,  room  2523-S.  Washington. 
DC  20090-6456,  telephone  202-720- 
9918,  or  Belinda  G.  Garza,  McAllen 
Marketing  Field  Office.  Fruit  and 
Vegetable  Division.  AMS.  USDA.  1313 
East  Hackberry.  McAllen.  TX  78501. 
telephone  210-682-2833. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 


No.  156  and  Order  No.  979  (7  CFR  part 
979),  regulating  the  handling  of  melons 
grown  in  South  Texas.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
marketing  order  provisions  now  in 
effect,  South  Texas  melons  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  melons 
handled  during  the  1994-95  fiscal 
period,  which  began  October  1. 1994. 
and  ends  September  30.  1995.  This 
interim  final  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  confiict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  anv 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  tne  requirements  set  fortn 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  40  producers 
of  South  Texas  melons  under  this 


marketing  order,  and  approximately  19 
handlers.  Small  ^ricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  having  annual  re«:eip{ 
of  less  than  $500i)00.  and  small 
agricultural  service  firms  are  dcflned  as 
those  whose  annual  receipts  are  less 
than  55.000,000.  The  nMJority  of  South 
Texas  melon  producers  and  handlers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  period  was  prepared  by  the 
South  Texas  Melon  Committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  Committee  are  produrers  and 
handlers  of  South  Texas  melons.  They 
are  familiar  with  the  Committee's  needs 
and  with  the  costs  of  goods  and  services 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
di.scussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  prm'ide 
input. 

The  a.s.sessmenl  rate  recnmmended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  melons. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  esfabli.shed 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee's 
expenses. 

Committee  admmistrative  expenses  of 
5207,500  for  personnel,  offic  e,  and 
<:ompliance  expenses  were 
recommended  in  a  mail  vote.  The 
asse,s.sment  rate  and  funding  for  the 
research  projects  were  to  be 
recommended  at  a  la.er  Committee 
meeting.  The  Committee  administrative 
expenses  of  $207,500  were  published  in 
the  Federal  Register  as  an  interim  final 
rule  November  15, 1994  (59  FR  58760). 
That  interim  final  rule  added  §979.217, 
authorizing  expenses  for  the  Committee, 
and  provided  that  interested  persons 
could  file  comments  through  December 
15,  1994.  No  comments  were  filed. 

The  Committee  subsequently  met  on 
December  13.  1994,  and  unanimously 
recommended  an  increase  of  $9,700  for 
administrative  expenses,  plus  5158.428 
in  research  expenses,  for  a  total  budget 
of  $375,626.  Budget  items  for  1994-95 
which  have  increased  compared  to 
those  budgeted  for  1993-94  (in 
parentheses)  are:  Office  salaries.  S22.000 
($15,600).  insurance.  $6,250  ($5.2.50), 
accounting  and  audit,  $2,600  ($2,300), 
rent  and  utilities.  56.000  ($4.n00J. 
disease  management  programs.  586.716 
($82,000).  melon  breeding  and  cuhivar 
development.  $43  J24  (S23,l  18),  and 
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variety  evaluation,  $9,180  ($8,460). 
hems  which  have  decreased  compared 
to  the  amount  budgeted  for  1993-94  (in 
parentheses)  are:  Insect  management 
s     programs.  $18,700  ($34,390).  and  $3,823 
for  cultural  practices  for  which  no 
funding  was  recommended  this  year. 
All  other  items  are  budgeted  at  last 
year's  amounts. 

The  initial  1994-95  budget,  published 
on  November  15.  1994.  did  not  establish 
an  as.sessment  rate.  Therefore,  the 
Committee  also  unanimously 
recommended  an  as.sessment  rate  of 
$0.07  per  carton.  This  rate,  when 
applied  to  anticipated  shipments  of 
approximately  45,000  cartons,  xvill  yield 
$315,000  in  assessment  income,  which, 
along  with  $60,626  from  the  reserve. 
will  be  adequate  to  cover  budgeted 
expenses.  Funds  in  the  reserve  as  of 
November  30.  1994.  were  $367,369. 
which  is  within  the  maximum 
permitted  by  the  orde.r  of  two  fi.scal 
periods'  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  sub.stantial  number  of  small  entities. 

Af^er  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  fend  to  effet^uate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  (auiM> 
that  it  is  impracticable.  unne<»ssary. 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  c-au.se 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  d.r\s  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fi.scal  period  began  on 
October  1.  1994.  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  assessable  melons  handled  during 
the  fiscal  period:  (3)  handlers  are  aware 
of  this  action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  that 
taken  for  the  1993-94  fiscal  period;  and 
(4)  this  interim  final  rule  provides  a  30- 
day  comment  period,  and  all  comments 


timely  revived  will  be  c:onsidered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  979 

Marketing  agreements.  Melons, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  979  is  amend.fd  as 
follows: 

PART97»-MELONS  GROVyfN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CHt 
part  979  continues  to  read  as  follows: 

Authority:  7  li.S.C.  601-(,74. 

2.  Section  979.217  is  revised  to  nwd 
as  follows: 

Note:  This  sicctiuii  wtti  luit  .ippfar  in  ttic 
C>)do  i)f  Federnl  Regulations. 

§  979.21 7    Expenses  and  assessnwit  rate. 

Expen.ses  of  $375,626  by  the  South 
Texas  Melon  Committee  are  authori/«J 
and  an  a.ssessment  rate  of  $0.07  per 
carton  is  established  for  the  fiscal  period 
ending  September  30,  1995. 
Unexpended  fimds  may  b<t  t^arried  over 
as  a  reserve. 

Dafod:  January  24, 1?W3. 
Sharon  Bomer  I.4uritsen, 
Duputy  Director.  Fruit  and  Vtf^etahie  Uiviiim 
IFR  Doci  95-221.S  Filed  1-27-95;  8:45  ;.m| 
BtLUNC  COOC  34tO-03-P 


7  CFR  Part  982 

[Docket  No.  FV94-982-3IFR] 

Filberts/Hazelnuts  Grovwn  In  Oregon 
and  Washington;  Establishment  ol 
Interim  and  Final  Free  and  Retricted 
Percentages  for  the  1994-95  Uarketina 
Year  ^ 

AGENCY:  Agricultural  Markefine  .Serviu' 
USDA. 

ACTION:  Interim  final  rule  with  a-quest 
for  conunents. 

SUMMARY:  This  interim  final  rule 
establishes  interim  and  final  free  and 
restricted  pert;entages  for  domestic 
inshell  filberts/hazelnuts  for  the  1994-  - 
95  marketing  year  under  the  Federal 
marketing  order  for  filberts.'hazelnuts 
grown  in  Oregon  and  Washington.  The 
percentages  allocate  the  amounts  of 
domestically  produced  filberts/ 
hazelnuts  which  may  be  marketed  iu 
domestic,  export,  and  other  outlets.  The 
percentages  are  intended  to  stabilize  thi> 
supply  of  dome.stic  inshell  filberts/ 
hazelnuts  in  order  to  meet  the  limitetl 
domestic  demand  for  such  filberts/ 
hazelnuts  and  provide  reasonable 
nrtunis  to  producers.  This  mlir  was 
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recommended  by  the  Filbert/Hazelnut 
Marketing  Board  (Board),  which  is  the 
agency  responsible  for  local 
administration  of  the  order. 
DATES:  Effective  July  1,  1994  through 
June  30.  1995.  Comments  which  are 
received  by  March  1, 1995  will  be 
considered  prior  to  any  finalization  of 
the  interim  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule  to:  Docket  Clerk. 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  Room  2525-S,  P.O.  Box  96456, 
Washington.  DC  20090-6456.  Three 
copies  of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number,  date,  and 
page  number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  L.  Hutchinson,  Marketing 
Specialist.  Northwest  Marketing  Field 
Office,  Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Ser\'ice,  USDA. 
1220  SW  Third  Ave.,  Room  369, 
Portland.  OR  97204;  telephone  (503) 
326-2725  or  Mark  A.  Slupek,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Room 
2536-S,  P.O.  Box  96456.  Washington. 
DC  20090-6456;  telephone:  (202)  205- 
2830. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  982  [7  CFR  part  9821. 
both  as  amended,  regulating  the 
handling  of  filberts/hazelnuts  grown  in 
Oregon  and  Washington.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-6741,  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  It  is  intended  that  this  action 
apply  to  all  merchantable  filberts/ 
hazelnuts  handled  during  the  1994-95 
marketing  year.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 


any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1,000 
producers  of  filberts/hazelnuts  in  the 
production  area  and  approximately  25 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  |13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
handlers  and  producers  of  filberts/ 
hazelnuts  may  be  classified  as  small 
entities. 

The  Board's  recommendation  and  this 
interim  final  rule  are  based  on 
requirements  specified  in  the  order. 
This  rule  establishes  the  amount  of 
inshell  filberts/hazelnuts  that  may  be 
marketed  in  domestic  markets.  The 
domestic  outlets  for  this  commodity  are 
characterized  by  limited  demand,  and 
the  establishment.of  interim  and  final 
free  and  restricted  percentages  will 
benefit  the  industry  by  promoting 
stronger  marketing  conditions  and 
stabilizing  prices  and  supplies,  thus 
improving  grower  returns. 

The  Board  is  required  to  meet  prior  to 
September  20  of  each  marketing  year  to 
compute  an  inshell  trade  demand  and 
preliminary  free  and  restricted 
percentages,  if  the  use  of  volume 
regulation  is  recommended  during  the 


season.  The  order  prescribes  formulas 
for  computing  the  inshell  trade  demand, 
as  well  as  preliminary,  interim  final, 
and  final  percentages.  The  inshell  trade 
demand  establishes  the  amount  of 
inshell  filberts/hazelnuts  the  handlers 
may  ship  to  the  domestic  market 
throughout  the  season,  and  the 
percentages  release  the  volume  of 
filberts/hazelnuts  necessary  to  meet  the 
inshell  trade  demand.  The  preliminary 
percentages  provide  for  the  release  of  HO 
percent  of  the  inshell  trade  demand. 
The  interim  final  percentages  release    . 
100  percent  of  the  inshell  trade  demand. 
The  inshell  trade  demand  equals  the 
average  of  the  preceding  three  "normal  ' 
years'  trade  acquisitions  of  inshell 
filberts/hazelnuts,  rounded  to  the 
nearest  whole  number.  The  Board  may 
increase  such  figure  by  no  more  than  25 
percent,  if  market  conditions  warrant 
such  an  increase.  The  final  free  and 
restricted  percentages  relea.se  an 
additional  15  percent  of  the  average  of 
the  preceding  three  years'  trade 
acquisitions  of  inshell  filbert.s/hazelnuts 
for  desirable  carryout. 

The  preliminary  free  and  restricted 
percentages  make  available  portions  of 
the  filbert/hazelnut  crop  which  may  be 
marketed  in  domestic  inshell  markets 
(free)  and  exported,  shelled,  or 
otherwise  disposed  of  (restricted)  early 
in  the  1994-95  season.  The  preliminary 
free  percentage  is  expressed  as  a 
percentage  of  the  total  supply  subject  to 
regulation  and  is  based  on  preliminary 
crop  estimates.  The  majority  of  domestic 
inshell  filberts/hazelnuts  are  marketed 
in  October.  November,  and  December. 
By  November,  the  marketing  season  is 
well  under  way. 

At  its  August  25.  1994.  meeting,  the 
Board  computed  and  announced 
preliminary  free  and  restricted 
percentages  of  16  percent  and  84 
percent,  respectively,  to  release  80 
percent  of  the  inshell  trade  demand. 
The  purpose  of  releasing  only  80 
percent  of  the  inshell  trade  demand 
under  the  preliminary  percentage  was  to 
guard  against  underestimates  of  crop 
size.  The  preliminary  free  percentage 
released  3,020  tons  of  filberts/hazelnuts 
from  the  1994  crop  for  domestic  inshell 
use.  The  preliminary  restricted 
percentage  is  100  percent  minus  the  free 
percentage. 

On  or  before  November  15,  the  Board 
must  meet  again  to  recommend  interim 
final  and  final  percentages.  The  Board 
uses  current  crop  estimates  to  calculate 
the  interim  final  and  final  percentages. 
The  interim  final  percentages  are 
calculated  in  the  same  way  as  the 
preliminary  percentages  and  release  100 
percent  of  the  inshell  trade  demand 
previously  computed  by  the  Board  for 


the  marketing  year.  Final  free  and 
re.stricted  percentages  release  an 
additional  15  percent  of  the  average  of 
the  preceding  three  years'  trade 
acquisitions  to  provide  an  adequate 
carryover  into  the  following  season.  The 
final  free  and  restricted  percentages 
must  be  effective  at  least  30  days  prior 
to  the  end  of  the  marketing  year  (July  1 
through  June  30),  or  earlier,  if 
recommended  by  the  Board  and 
approved  by  the  Secretary-.  In  addition, 
revisions  in  the  marketing  policy  can  be 
made  until  February  15  of  each 
marketing  year.  However,  the  inshell 
trade  demand  can  only  be  revised 
upward. 

In  accordance  with  order  provisions, 
the  Board  met  on  November  8,  1994, 
reviewed  and  approved  an  amended 
marketing  policy  and  recommended  the 
establishment  of  interim  final  and  final 
free  and  restricted  percentages.  Interim 
final  percentages  were  recommended  at 
19  percent  free  dnd  81  percent 
restricted,  and  f^nal  free  and  restricted 


percentages  were  recommended  at  23 
percent  and  77  percent,  respectively. 
The  interim  final  percentages  make  an 
additional  208  tons  of  inshell  filberts/ 
hazelnuts  available  for  the  domestic 
inshell  market.  The  interim  final 
marketing  percentages  are  based  on  the 
industry's  final  production  estimates 
and  release  3.775  tons  to  the  domestic 
inshell  market  from  the  1994  supplv 
subject  to  regulation.  The  final 
marketing  percentages  release  an 
additional  626  tons  from  the  1994  crop 
for  domestic  use.  Thus,  a  total  of  4.401 
tons  of  inshell  filberts/hazelnuts  will  be 
available  from  the  1994  .supply  subject 
to  regulation  for  domestic  use  when  the 
final  percentages  are  established.  The 
Oregon  Agricultural  Statistics  Service 
(OASS)  provided  an  early  estim.ite  of 
19,000  tons  total  filbert/hazelnul 
production  for  the  Oregon  and 
Washington  area.  The  Board 
unanimously  voted  to  accept  the  OASS 
estimate  of  19,000  tons. 


The  Board  determined  that  the  inshell 
domestic  market  conditions  would 
allow  more  supply  without  depressing 
the  market  and  recommended 
immediate  release  of  the  additional  15 
pe.'cent  (the  final  percentages).  The 
Board  believed  that  the  immediate 
release  of  filberts/hazelnuts  by  the  final 
percentages  would  benefit  the  industry 
with  increased  returns  to  growers  and 
more  inshell  filberts/hazelnuts  available 
for  consumers. 

The  marketing  order  also  requires 
that,  proi-edurally.  the  Board 
recommend  interim  final  and  linal    ■ 
percentages.  Therefore,  the  interim  1in;.l 
percentages  were  recommended  even 
though  they  will  not  be  utilized  this 
marketing  season. 

The  marketing  percentages  are  bivt-d 
on  the  Board's  produf  tion  estim.ites  .iiid 
the  following  supply  and  dc-mcnd 
information  for  the  1994-95  marketijic 
vear: 


Inshell  Supply 

(1)  Total  production  (OASS  estimate) 

(2)  Less  substandard,  farm  use  (disappearance)  [ 

(3)  Merchantable  production  (the  Boards  adjusted  crop  estimate) 

(4)  Plus  undeclared  carryin  as  of  July  1,  1994,  subject  to  regulation 

(5)  Supply  subject  to  regulation  (Item  3  plus  Item  4) '" 

\  Inshell  Trade  Demand 

(6)  Average  trade  acquisitions  of  inshell  lilberts/haielnuts  for  three  prior  years 

(7)  Increase  to  encourage  increased  sales  (5  percent  of  Item  6) 

(8)  Less  declared  carrym  as  of  July  1,  1994,  not  subject  to  regulaUon 

(9)  Adjusted  Inshell  Trade  Demand 


I]?!  II^IT^  ^I'lT-r^^f'T  ^'^"^  acquisitions  of  inshell  f.lberts;ha2einutsfor  three  prior  years  (Item  6)' 
(11)  Adjusted  Inshall  Trade  Demand  plus  15  percent  for  carryout  (Item  9  plus  Item  iQ) . ..  . 
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Percentages 


(12)  Interim  final  percentages  (Item  9  divided  by  Item  5)  .100 

(13)  Final  percentages  (Item  ii  divided  by  Item  5).  100  


Free 


19 
23 


Retr-cteo 


e- 


In  addition  to  complying  with  the 
provisions  of  thejmarketing  order,  the 
Board  also  considers  the  Departments 
1982  "Guideline<i  for  Fruit.  Vegetable, 
and  Specialty  Crop  Marketing  Orders" 
(Guidelines)  when  making  its 
computations  in  the  marketing  policy. 
This  volume  control  regulation  provides 
a  method  to  collertively  limit  the 
supply  of.inshell  Ifilberts/hazelnuts 
available  for  sale  in  domestic  markets. 
The  Guidelines  provide  that  the 
domestic  inshell  market  have  available 
a  quantity  equal  to  110  percent  of  prior 
years'  shipments  in  those  outlets  before 
secondary  market  allocations  are 
approved.  This  provides  for  plentiful 
supplies  for  consumers  and  for  market 
expansion  while  ijetaining  the 
mechanism  for  deialing  with  oversupply 
situations.  At  its  August  25,  1994, 
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meeting,  the  Board  recommended  thai 
an  increase  of  5  percent  (208  tons)  for 
market  expansion  be  in(. hided  in  the 
inshell  trade  demand.  The  established 
final  percentages,  which  rt-lt-ase  100 
percent  of  the  inshell  trade  demand, 
will  make  available  4.401  tons  from  the 
1994  crop  plus  603  tons  of  declared 
carr\in  which  is  120  percent  of  prior 
years'  sales,  thus  exceeding  the  goal  of 
the  Guidelines. 

Based  on  the  above,  the  Adminisirnlor 
of  the  AMS  has  determined  that  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
sub.sfantial  number  of  small  entities. 
Written  comments,  timely  received  in 
response  to  this  action,  ^ill  be 
<  onsidered  before  finalization  of  this 
rule. 


After  consideration  of  nil  a\rii!,.!'!i-  . 
information,  it  is  found  that  the 
establishment  of  interim  fi:-,nl  .'.:d  JIimI 
free  and  restricted  pen.entages,  ,i«- 
hereinafter  set  forth,  will  t.-nd  to 
effectuate  the  declared  policv  of  t!if  Ai ! 

Pursuant  to  5  U.S.C.  553,  it  is  a.'M) 
found  and  determined,  upon  cofn'. 
<  ause.  that  it  is  impra<:ti(.able. 
unne( :ess,'ir\ ,  and  contrary  to  the  piiMii 
interest  to  give  preliminary  notit c  pncr 
to  putting  this  rule  into  efftct.  a:ul  th.i! 
good  (.ause  exists  for  not  postpor.ir.t;  !!ic 
effective  date  of  this  action  <jntil  3i)(i;!\s 
.ifter  publication  in  the  Federal  Rpgisler 
bei:ause:  (l)The  1904-9.i  r.iarke!::i>.: 
year  began  July  1. 1994. and  the  ' 

pen;entages  established  herein  iipplx  tu 
all  merchantable  filberts/hazelnuts 
handled  from  the  beginning  of  the  ^  u);i 
year;  (2)  handlers  are  aware  of  thi.--  n:'' 


5564  Federal  Register  /  Vol.  60,  No.  19  /  Monday.  January  30.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  19  /  Monday,  January  30.  1995  /  Rules  and  Regulations 


5565 


which  was  recommended  at  an  open 
Board  meeting,  and  need  no  additional 
time  to  comply  with  this  rule;  and  (3) 
interested  persons  are  provided  a  30-day 
comment  period  in  which  to  respond. 
All  comments  timely  received  will  be 
considered  prior  to  finalization  of  this 
action. 

List  ofSobiects  in  7  CFR  Part  982 

Filberts,  Hazelnuts.  Marketing 
agreements,  Nuts,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  982  is  amended  as 
follows: 

PART  982— FiLBERTS/HAZELNUTS 
GROWN  IN  OREGON  AND 
WASHINGTON 

1.  The  authority  citation  for  7  CFR 
part  982  continues  to  read  as  follows; 

Authority:  7  U.S.C.  601-674 

2.  Section  982.243  is  added  to  read  as 
follows: 

Note:  This  section  will  not  be  published  in 
the  annual  Code  of  Federal  Regulations. 

§  982.243    Free  and  restricted 
percentages — 19s)4-85  marketing  year. 

(a)  The  interim  Final  free  and 
restricted  percentages  for  merchantable 
filberts/hazelnuts  for  the  1994-95 
marketing  year  shall  be  19  and  81 
percent,  respectively. 

(b)  The  final  free  and  restricted 
percentages  for  merchantable  filberts/ 
hazelnuts  for  the  1994-95  marketing 
year  shall  be  23  and  77  percent, 
respectively. 

Dated;  January  24,  1995. 
Sharon  Betaer  Lauritsen. 

Deputy  Director,  Fniitand  Vegetable  Division. 
|FR  Doc.  95-2214  Filed  1-27-9.5:  8;45  am] 

BILUNG  CODE  3410-02-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  101 

Administration 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  rule. 

SUMMARY:  This  action  is  necessary  to 
reflect  internal  changes  which  have 
occurred  in  the  Small  Business 
Administration  (SBA).  This  revision 
will  enhance  SBA"s  ability  to  process 
Small  Business  Institute  (SBI)  Grants. 
The  SBA  is  hereby  revising  its 
delegation  of  authority  to  allow  District 
Directors  to  execute  SBI  grants  up  to 
S25.000. 

EFFECTIVE  OATE;  January  30. 1995. 


FOR  FURTHER  tNFORMATtON  CONTACT: 
Sharon  Gurley,  Director,  Office  of 
Procurement  and  Grants  Management, 
202/206-6622, 

List  ofSubjects  in  13  CFR  Part  101 

Administration. 

For  the  reasons  set  forth  above,  part 
101  of  title  13.  Code  of  Federal 
Regulations  (CFRJ.  is  amended  as 
follows. 

PART  101— ADMINISTRATION 

1.  The  Authority  citation  for  Part  101 
continues  to  read  as  follows: 

Authority:  Sees.  4  and  5.  Pub.  L.  85-536, 
72  Stat.  384  and  3«5  (15  U.S.C.  633  and  634. 
as  amendedh  sec.  308,  Pub.  I-.  85-699,  72 
Stat.  694  (15  U.SXL  687.  as  amended);  sec. 
5(b){ll).  Pub.  L.  93-386  (Aug.  23.  1974):  and 
5  use.  552. 

2.  Part  X  of  Section  101.3-2  is 
amended  by  adding  a  new  paragraph  3 
to  read  as  follows: 

§101.3-2    Delegations  of  authority  to 
conduct  program  activities  in  Field  offices. 


Part  X — Administrative 

•        *        •        *        « 

3.  To  execute  Small  Business  Institute 
Grants  authorized  by  the  Small  Business 
Act  and  in  accordance  with  applicable 
regulations  and  OMB  Circulars.  This 
authority  is  non-delegable. 

District  Directors I  p  to  S25.000 

Dated:  lanuary  23. 1995. 
Philip  Lader. 
Administrator 
|FR  Doc.  95-2147  Filed  1-27-95;  8;45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Oocket  No.  94-NM-248-AD;  Amendment 
39-9125;  AD  95-01-51) 

Airworthiness  Directives;  Airbus  Model 
A300,  A300-600,  A310,  A330,  and  A340 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
T95-01-51  that  ^'assent  previously  to 
all  known  U.S.  owners  and  operators  of 
Airbus  Model  A300.  A300-600,  A3 10. 


A330.  and  A340  series  airplanes  by 
individual  telegrams.  This  AD  requires 
an  inspection  of  the  sliding  side 
windows  in  the  cockpit  to  identify  the 
part  number  of  the  windows.  For 
airplanes  on  which  a  certain  suspect 
window  is  installed,  this  AD  requires 
either  deactivation  of  the  sliding 
window  defogging  system;  or 
installation  of  thermo-sensitive 
indicators,  daiily  inspections  of  those 
indicators,  and  deactivation  of  the 
defogging  system,  if  necessary;  or 
replacement  of  the  window  with  a 
serviceable  window.  This  amendment  is 
prompted  by  reports  of  fracture  of  the 
sliding  side  window  in  the  cockpit,  due 
to  thermal  stress  created  by  overheating 
of  the  wires  of  the  heating  element  in  a 
localized  area.  The  actions  specified  by 
this  AD  are  intended  to  prevent  such 
fractures,  which  could  lead  to  rupture  of 
a  cockpit  sliding  window  and 
subsequent  rapid  det;onipression  of  the 
fuselage. 

DATES:  Effective  February  14, 1995,  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  telegraphic  AD  T95-01-51.. 
issued  December  29.  1994.  which 
contained  the  requirements  of  this 
amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  February 
14.  1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  31, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
248-AD.  1601  Lind  Avenue,  S\V., 
Renton.  Washington  98055-1056. 

The  applicable  service  information 
may  be  obtained  from  Airbus  Industrie, 
1  Rond  Point  Maurice  Bellonte,  31707 
Blagnac  Cedex,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directojate. 
1601  Lind  Avenue.  SVV.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte.  Aerospace  Engineer. 
Standardization  Branch.  ANM-1 13. 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  On 
December  29. 1994.  the  FAA  issued 
telegraphic  ADT9S-01-51.  applicable 
to  all  Airbus  Model  A300.  A300-600, 


A310,  A330,  and  A340  series  airplanes, 
which  requires  an  inspection  of  the 
sliding  side  windows  in  the  cockpit  to 
identify  the  part  number  of  the 
windows.  For  airplanes  on  which  a 
certain  suspect  window  is  in.stalled,  this 
AD  also  requires  either  deactivation  of 
the  sliding  window  defogging  system;  or 
installation  of  thermo-sensitive 
indicators,  daily  inspections  of  those 
indicators,  and  deactivation  of  the 
defogging  system,  if  necessary;  or 
replacement  of  the  window  with  a 
serviceable  window. 

That  action  was  prompted  by  a  report 
indicating  that,  during  approach  for 
landing,  the  left-hand  sliding  side 
cockpit  window  installed  on  a  Model 
A300  B4-200  series  airplane  fractured. 
Subsequently,  a  similar  incident 
occurred  during  climb  on  a  Model 
A300-600  series  airplane.  These 
windows,  which  were  manufactured  by 
PPG  Industries,  are  installed  on  Model" 
.^300,  A300-60G,  A310,  A330,  and  A340 
series  airplanes.  When  these  incidents 
occurred,  the  windows  installed  on  the 
Model  A300  B4-200  airplane  had 
accumulated  688  hours  time-in-service 
and  621  flight  cycles;  the  windows 
installed  on  the  Model  A300-600 
airplane  had  accumulated  460  hours 
time-in-service  and  232  flight  cycles. 
Subsequent  investigation  revealed  that, 
in  both  cases,  the  two  structural  plies  of 
the  windows  were  fractured.  However, 
the  outer,  non-structural,  glass  ply  of  the 
window  was  not  affected. 

Results  of  a  failure  analysis  of  these 
incidents  indicated  that  the  fractures  of 
both  structural  plies  occurred  due  to 
thermal  stress  created  by  overheating  of 
the  wires  of  the  heating  element  in  a 
localized  area.  This  condition,  if  not 
corrected,  could  result  in  rupture  of  a 
cockpit  sliding  window  and  subsequent 
rapid  decompression  of  the  fuselage. 

Airbus  has  issued  All  Operators  Telex 
(AOT)  30-01,  dated  December  22,  1994. 
which  describes  procedures  for  an 
inspection  of  the  left-  and  right-hand 
sliding  .side  windows  in  the  cockpit  to 
identify  the  part  number  of  the 
windows.  For  airplanes  equipped  with 
certain  suspect  windows  manufactured 
by  PPG  Industries,  the  AOT  also 
describes  procedures  for  deactivation  of 
the  associated  window  defogging 
system;  installation  of  thermo-sensitive 
indicators,  daily  inspections  of  those 
indicators,  and  deactivation  of  the 
window  defogging  system,  if  necessary-; 
and  replacement  of  the  sliding  windows 
with  sen,iceable  windows. 

The  Direction  (Denerale  de  I'.^viation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
classified  the  Airbus  AOT  as  mandatory 
and  issued  three  telegraphic  French 
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airworthiness  directives  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France.  The  French 
airworthiness  directives  are  identified 
as  follows: 

94-283-006(8)  (for  Model  A330  series 

airplanes); 
94-284-014(3)  (for  Model  A340  series 

airplanes);  and 
94-285-173(8)  (for  Model  A300,  A310.  and 

A300-600  series  airplanes). 

All  of  these  AOT's  are  dated  December 
28,  1994. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airplanes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
issued  Telegraphic  AD  T95-01-51  to 
prevent  rupture  of  a  cockpit  sliding 
window  and  subsequent  rapid 
decompression  of  the  fuselage.  The  AD 
requires  an  inspection  of  the  left-  and 
right-hand  sliding  side  windows  in  the 
cockpit  to  identify  the  part  number  of 
the  windows.  If  a  suspect  window  is 
installed,  this  AD  requires 
accomplishment  of  one  of  the  following 
actions: 

1.  Deactivation  of  the  sliding  window 
defogging  system;  or 

2.  Installation  of  thermo-sensitive 
indicators,  daily  inspections  of  those 
indicators,  and  deactivation  of  the 
defogging  system,  if  necessary';  or 

3.  Replacement  of  the  window  with  a 
serviceable  window.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  AOT  previously 
described. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cau.se  exi.sted  to  make  the  AD 
effective  immediately  by  individual 
telegrams  issued  on  December  29.  1994. 
to  all  known  U.S.  owners  and  operators 


of  Airbus  Model  A300,  A300-600, 
A310,  A330,  and  A340  series  airplanes. 
These  conditions  still  exist,  and  the  AD 
is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  §  39.13  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  to  make  it  effective  as  to  all 
persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-248-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  1201:; 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  feaeralism 
implications  to  warrant  the  preparatioj) 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
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that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  actioa"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3&-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amende^ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive; 

95-01-51    Airbus  Industrie:  Amendment 
39-9125.  Docket  94-NM-248-AD. 

Applicability:  All  Model  A300.  A300-600 
A310,  A330.  and  A340  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
n^paired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  apprm'al 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
cUminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modificiitioii. 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  rupture  of  a  cockpit  sliding 
window  and  subsequent  rapid 
decompression  of  the  fuselage,  accomplish 
the  following: 

(a)  Within  7  days  after  the  effective  date  of 
this  AD.  perfonn  an  inspection  of  the  leff- 
and  rigbt~hand  sHding  side  windows  in  the 
cockpit  to  identify  the  part  number  (P/N)  of 
those  windows,  in  accordance  with 
paragraph  4.1  of  Airbus  All  Operators  Telex 
UOT)  30-01,  dated  December  22.  1994. 

(b)  If  no  window  manufactured  by  PPG 
Industries  having  P/N  NPl75202-l'(left- 
hand  side)  or  NPl  75202-2  (right-hand  side) 
is  installed,  no  further  action  is  required  by 
this  AD. 

(c)  If  any  window  manufectured  by  PPG 
Industries  having  P/N  NPl 75202-1  (left-hand 
side)  or  NPl 75202-2  (right-hand  side)  is 
installed,  prior  to  further  flight,  accomplish 
either  paragraph  (c)(1),  (c)(2).  or  (c)(3)  of  this 
AD  in  accordance  with  Airbus  AOT  30-01, 
dated  December  22. 1994. 

(1)  Deactivate  the  associated  sliding 
window  defogging  system  in  accordance  with 
the  procedures  specified  in  paragraph  4.2.2 
of  the  AOT.  The  defogging  system  may 
remain  deactivated  until  the  window  is 
replaced  in  accordance  with  paragraph  (c)(3) 
ofthis  AD.  Or 

Note  2:  This  AD  may  permit  the  defogging 
system  to  be  deactivated  for  a  longer  time 
than  is  specified  in  the  Master  Minimum 
Equipment  List  (MMEL).  In  any  case,  the 
provisions  ofthis  AD  prevail. 

(2)  Install  thermo-sensitive  indicators  in 
two  areas  of  the  sliding  side  window  (left- 
and  right-hand  sides)  in  accordance  with  the 
procedures  specified  in  paragraph  4.3  of  the 
AOT.  Thereafter,  perfonn  a  daily  inspection 
of  the  indicators  to  determine  if  the  60-degree 
segmentjjf  any  indicator  turns  from  light 
grey  to  black,  in  accordance  with  the 
procedures  specified  in  paragraph  4.3  of  the 
AOT.  If  any  indicator  turns  black,  prior  to 
further  flight,  deactivate  the  associated 
sliding  window  defogging  system  in 
accordance  with  paragraph  (c)(1)  ofthis  AD. 
Or 

(3)  Replace  the  PPG  Industries  window 
with  a  serviceatile  window  manufactured  by 
PPG  Industries  or  by  SPS.  in  accordance  with 
the  procedures  specified  in  paragraph  5.1  of 
the  AOT.  After  such  replacement,  no  further 
action  is  required  by  this  AD. 

(d)  An  ahemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safctA'  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(e)  Special  ili^  pennits  may  be  issued  in 
accordance  with  §521.197  and  21.1«9  of  the 


Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Airbus  All  Operators  Telex  30-01.  dated 
December  22.  1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  l.Rond  Point 
Maurice  Belionte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  S\V..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700.  Washington. 
DC. 

(g)  This  amendment  becomes  effective  on 
February'  14, 1995  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  telegraphic  AD  T95-01-51 . 
issued  December  29. 1994,  which  contained 
the  requirements  ofthis  amendment. 

Issued  in  Runton.  Washington,  on  Inniiary 
19,  1995.    • 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice 
IFR  Doc.  95-1 B45  Filed  1-27-95;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  94-NM-236-AD;  Amendment 
39-9129;  AD  95-02-10] 

Airworthiness  Directives;  Boeing 
Model  757  Series  Aiiplanes 

AGENCY:  Federal  Aviation. 
Administration.  DOT. 
ACTtOW:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airwortliiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  757 
series  airplanes.  This  action  requires 
replacement  of  the  bolts,  nuts,  nnd 
washers  that  attadi  the  support  bracket 
at  the  Number  4  and  Number  5 
transmissions  to  the  wing  flap  structure. 
This  amendment  is  prompted  by  a 
report  of  damage  to  the  left  inboard 
trailing  edge  flap.  The  actions  specified 
in  this  AD  are  intended  to  prevent  these 
airplanes  from  taking  off  with  broken 
bolts  that  attacii  the  transmission 
bracket  to  the  wiirg  flap  track  structure, 
which  could  result  in  the  airplane 
rolling  at  liftoff 
DATES:  Effective  February  14. 199S. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Febniary 
14.  1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  31.  1995. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
236-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle.  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Sumner,  Aerospace  Engineer, 
Airframe  Branch,  ANM-121S,  FAA, 
Transport  Airplane  EHrectorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (206) 227-2778; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  Recently, 
the  FAA  has  received  a  report  of  damage 
to  the  left  inboard  trailing  edge  flap  on 
the  wing  of  a  Boeing  Model  757  series 
airplane  when  the  flaps  were  retracted 
after  the  airplane  had  landed. 
Investigation  revealed  that  six  bolts  on 
the  attachment  bracket  of  the  inboard 
flap  drive  had  sheared  off  when  the 
flaps  were  retracted.  Further 
investigation  revealed  that  the  Number 
3  inboard  flap  outboard  drive  had 
disconnected  inside  the  angle  gear  box, 
while  the  Number  4  inboard  flap 
inboard  drive  continued  to  retract.  This 
caused  a  flap  skew,  which  applied 
sufficient  load  on  the  drive  screw  to 
fracture  the  six  bolts  that  attach  the 
Number  4  transmission  bracket  to  its 
mating  flap  track.  Analysis  showed  that 
those  six  bolts,  which  were  made  of 
titanium,  do  not  meet  the  designed  limit 
load.  If  an  airplane  attempts  to  take  off 
with  broken  bohs  that  attach  the 
transmission  bracket  to  the  flap  track 
structure,  the  result  may  be  the  airplane 
rolling  at  liftoff. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  757- 
27A0118,  dated  December  15,  1994, 
which  describes  procedures  for 
replacement  of  the  six  bolts,  nuts,  and 
washers  that  attach  the  support  bracket 
at  the  Niunber  4  and  Number  5 
transmission  to  the  intK)ard  trailing  edge 
flap  system.  The  replacement  bolts, 
nuts,  and  washers  (kit  number 
012N8037)  are  made  of  Inconel  718 
material,  which  is  stronger  and  will 
sustain  the  designed  limit  load. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
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type  design,  this  AD  is  being  issued  to 
prevent  these  airplanes  from  taking  off 
with  broken  bolts  that  attach  the 
transmission  bracket  to  the  flap  track 
structure,  which  could  result  in  the 
airplane  rolling  at  liftoff.  This  AD 
requires  replacement  of  the  bolts,  nuts, 
and  washers  that  attach  the  support 
bracket  at  the  Number  4  and  Number  5 
transmission  to  the  inboard  trailing  edge 
flap  system,  with  items  made  of  Inconel 
718  material.  The  actions  are  required  to 
be  accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously.    ■ 

This  AD  applies  only  to  airplanes 
having  line  numbers  181  through  647, 
inclusive.  The  subject  six-boU 
attachment  configuration  was 
incorporated  on  airplanes  starting  at 
line  position  181. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  ofthis 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  vv'as  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  ofthis  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  mu^ 


submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-236-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  ft  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruary  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  cop> 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  SubjecU  in  14  CFR  Fart  39 

An  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  b\  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  ISC  App.  1354(a),  1421 
and  1423:  49  U.S.C  106(g):  and  14  CFK 
11.89. 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthine.ss 
directive: 

95-02-10    Boeing:  Amendment  3<»-9J2<) 
Docket  94-NM-236-AD. 

Applicability:  Model  757  series  airplcinos 
having  line  numbers  181  thrmigh  647 
inclusive,  certificated  in  any  categorj 
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Note  1:  This  AD  applies  to  each  airplane 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiried,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  {jerformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
'provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  these  airplanes  from  taking  off 
with  broken  bolts  that  attach  the 
transmission  bracket  to  the  flap  track 
structure,  which  could  result  in  the  airplane 
rolling  at  liftoff,  accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  remove  the  bolts,  nuts,  and 
washers  that  attach  the  suppxirt  bracket  at  the 
Number  4  and  Number  5  transmission  for  the 
inboard  trailing  edge  flap  system  and  install 
kit  number  012N8037,  in  accordance  with 
Boeing  Alert  Service  Bulletin  757-27A0118, 
dated  December  15,  1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  GFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
am  be  accomplished. 

(d)  The  installation  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  757-27A0118,  dated  December  15, 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  GFR  part  51.  Copies  may  be  obtained 
from  Bo<Mng  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207  (Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 
DC. 

(o)  This  amendment  becomes  effective  on 
Fobrxiarv  14, 1995. 


Issued  in  Renton,  Washington,  on  January 
19,  1995. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen'ice. 
|FR  Doc.  95-1850  Filed  1-27-95:  8:45  ami 
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14CFRPart39 

[Docket  No.  94-NM-104-AD;  Atnendment 
39-9111;  AD  94-26-16] 

Airworthiness  Directives;  British 
Aerospace  Model  Viscount  744,  745D, 
and  810  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  Viscount  744,  745D,  and  810 
series  airplanes,  that  requires  various 
inspections  to  detect  damage,  corrosion, 
or  cracking  of  certain  taper  plugs  and 
split  bushings  of  the  engine  mount,  and 
replacement  of  taper  plugs  or  split 
bushings  with  serviceable  parts,  if 
necessary.  This  amendment  is  prompted 
by  a  report  of  damage  of  the  taper  plug 
and  split  bushing  of  the  engine  mount 
due  to  the  effects  of  corrosion.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  such  damage, 
which  could  lead  to  failure  of  the  engine 
mount  attachment  assembly  and 
consequent  separation  of  the  engine 
from  the  airplane. 
DATES:  Effective  March  1,  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  1, 
199.5. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft  Ltd.,  Engineering  Support 
Manager.  Military  Business  Unit. 
Chadderton  Works,  Greengate. 
Middleton,  Manchester  M24  ISA, 
England.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SVV.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  GFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  British 
Aerospace  Model  Viscount  744,  745D, 
and  810  series  airplanes  was  published 
in  the  Federal  Register  on  Septembier 
14. 1994  (59  FR  47101).  That  action 
proposed  to  require  detailed  visual  and 
nondestructive  test  (NDT)  inspections  to 
detect  damage,  corrosion,  or  cracking  of 
certain  taper  plugs  and  split  bushings  of 
the  engine  mount,  and  replacement  of 
di-screpant  parts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identifled  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  appHcability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  added  to  this  final  rule  to  clarify 
this  requirement. 

The  FAA  has  recently  reviewed  the 
Figures  it  has  used  over  the  past  several 
years  in  calculating  the  economic 
impact  of  AD  activity.  In  order  to 
account  for  various  inflationary  costs  in 
the  airline  industry,  the  FAA  kas 
determined  that  it  is  necessary  to 
increase  the  labor  rate  used  in  these 
calculations  from  $55  per  work  hour  to 
$60  per  work  hour.  The  economic 
impact  information,  below,  has  been 
revised  to  reflect  this  increase  in  the 
specified  hourly  labor  rate. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  25  Model 
Viscount  744  and  745D  series  airplanes 


of  U.S.  registry'! will  be  affected  by  this 
.^D.  that  it  wiil  take  approximately  25 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  of 
these  airplanes  is  estimated  to  he 
537,500,  or  $1,500  per  airplane. 

The  FAA  estimates  that  4  Model 
Viscount  810  series  airplanes  of  L'.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  25  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $6G  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  propo.sed  AD  on  U.S.  operators  of 
these  airplanes  is  estimated  to  be 
S6.000.  or  $1,500  per  airplane. 

Based  on  the  above  figures,  the  total 
cost  impact  of  the  actions  proposed  by 
this  .^D  on  U.S.  operators  is  estimated 
to  be  S43.500.  or  $1,500  per  airplane. 

The  total  cosi  impact  figure  oiscus.sed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  anv  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulatioins  adopted  herein  will 
not  have  substajiitial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distributiion  of  power  and 
responsibilities! among  the  various 
levels  of  governjinent.  Tlierefore,  in 
accordance  with  E.xecutive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficilent  federalism 
implications  toiwarrant  the  preparation 
of  a  Federalism!  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  128f>6;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  fjor  this  action  and  it  is 
contained  in  th^  Rules  Docket.  A  copv 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Airc.raft.  Aviation 
safetv,  Incorporp.tion  bv  reference. 
Safety. 
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Adoption  of  the  Amendment 

Acc-ordingly.  pursuant  to  the 
authority  delegated  to  me  hy  the 
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Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  GFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorit>-:  49  U.S.C.  App.  1354(h).  1421 
and  1421.  49  IL.S.C.  106(g):  and  14  CFR 
11  8^) 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-2&-16    British  Aerospace  Regional 
Aircraft  Limited  (Forraerly  British 
Aerospace  Commercial  Aircraft  Limited. 
Vickers-Armstrongs  Aircraft  Limited): 

.Amendment  .19-9111.  Dockpt  94-.\M- 
104-AD. 

Applicahility:  All  Model  Viscount  744, 
7450.  and  810  series  airplanes,  certificated  in 
Hny  category. 

Note  1:  This  .\D  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FA.A.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition:  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assess-ment  of  the 
t'ffect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD.     - 

Compliunce:  Required  as  indicate*!,  unless 
accomplished  previously 

To  prevent  separation  of  the  engine  from 
the  airplane,  accomplish  the  following: 

(a)  At  the  next  unscheduled  engine 
removal,  but  no  later  than  12  months  after 
the  effective  date  of  this  AD,  perform  a  . 
detailed  viM;al  inspection  to  detect  da«nage. 
corrosion,  or  cracking  of  taper  plugs,  having 
part  number  (P/N)  60216-1017.  and  split 
bushings  (bushes),  having  P/'.\  60216-101'*. 
of  the  engine  mount,  in  accordance  with 
British  Aerospace  Viscount  Preliminarv 
Technical  Leaflet  (PTL)  200.  Disc. 9  DocS, 
dated  December  6.  1991  (for  Model  Viscou:ii 
810  series  airplanes):  or  British  Aerospace 
Viscount  PTL  329.  Di.sc.9  Doc. 2.  dated  April 
1.  1992  (for  Model  Viscount  744  and  745D 
stories  airplanes):  as  applicable. 

(1)  If  no  teper  plugs  or  split  bushings  are 
damaged,  corroded,  or  cracked,  repeat  ttic 
inspection  thereafter  at  each  unscheduled 
engine  removal,  but  no  later  than  48  months 
after  the  last  visual  inspection  of  the  taper 
plugs  iind  split  bushings. 


(2)  If  any  taper  plug  or  split  bushing  is 
damaged,  corroded,  or  cracked,  prior  to 
further  flight,  replace  the  taper  plug  or  split 
bushing  with  a  ser\iceable  part,  in 
accordance  with  the  applicable  ITL. 
Thereafter,  repeat  the  inspection  at  each 
unscheduled  engine  removal,  but  no  later 
than  48  months  after  the  last  visual 
insjiection  of  the  taper  plugs  and  split 
bushings. 

(t))  At  the  next  scheduled  engine  removal, 
but  no  later  than  12  months  after  the  effective 
date  of  this  AD.  perform  detailed  visual  and 
nondestructive  test  (NDT)  inspections  to 
detect  damage,  corrosion,  or  cracking  of  all 
taper  plugs  and  split  bushings  of  the  engine 
mount,  in  accordance  with  British  Aentspace 
Viscount  PTL  200.  Disc.9  Doc.5.  dated 
December  6,  1991  (for  Model  Vi.scount  810 
series  airplanes):  or  British  .Aerospace 
Viscount  PTL  329,  Disc.9  D.x;.2.  dated  April 
l'.  1992  (for  Model  Viscount  744  and  7450 
series  airplanes):  as  applicatile. 

(1 )  If  no  taper  plug  or  split  bushing  is 
damaged,  corroded,  or  cracked,  repeat  the 
visual  and  NDT  inspections  thereafter  at  each 
scheduled  engine  removal,  but  no  later  than 
48  mtmths  after  the  last  visual  and  .NOT 
inspections  of  the  taper  plugs  and  split 
bushings. 

(2)  If  any  taper  plug  or  split  bushing  is 
damaged,  corroded,  or  cracked,  prior  to 
further  flight,  replace  the  taper  plug  or  split 
bushing  with  a  serviceable  part,  in 
accordance  with  the  applicable  PTL 
Thereafter,  repeat  the  visual  and  NDT 
inspections  at  each  schedulfni  engine 
removal,  but  no  later  than  48  months  after 
the  last  visual  and  NOT  inspections  of  the 
taper  plugs  and  split  bushings. 

(c)  .An  alternative  method  of  complianc--  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  .ANM-n:i.  F.AA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  F.A.A  Principal  .Maintenance 
Inspt-ctor,  who  may  add  comments  and  thin 
send  it  to  the  Manager.  Standardization 
Branch,  A\M-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  mav  he 
obtained  from  the  Standardization  Branch. 
AN.M-113. 

(d)  Special  f.ight  permits  may  be  issued  i:i 
accordance  §§  sections  21.197  and  21  199ot 
the  Federal  Aviation  Regulatiop-;  (14  CFR 
21.197  and  21.199)  to  operate  the..irpUnp  to 
a  location  where  the  requirem'^nt-'  of  this  .AD 
can  be  accomplished. 

(f)  The  inspections  and  replarenifiitN  shall 
be  done  in  accordance  with  British 
Aerospace  Viscount  Preliminar\-  T.-i.hnl(..il 
Leaflet  (PTL)  200.  Disc.9  DocS.  dated 
December  6.  1991  (for  Model  Viscount  810 
series  airplanes):  or  British  .Afrosjiacc 
Viscount  PTL  329.  Disc.9  Doc. 2.  dated  April 
1.  1992  (for  Model  Viscount  744  and  7450 
series  airplanes):  as  applicable.  This 
incorporation  by  reference  was  approved  b\ 
th«-  Director  of  the  Federal  Rt^gister  in 
aa-xirdance  with  5  U.S.C  552(a)  and  1  CFK 
part  51.  Copies  may  be  otrtained  from  British 
Aerospace  Regional  Aircraft  Ltd.. 
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Engineering  .Support  Manager.  Military 
Business  I'nit.  Charfderton  Works,  Greengate. 
Midclleton.  Manchester  M2'1  l.SA,  England. 
Q)pi(;s  may  l)e  inspected  at  the  FAA. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue.  .SVV..  Kenton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Ciipitol  .Stri>et.  NW..  suite  700.  Washington. 
DC. 

(f)  This  amendment  Ixxomes  effi-ctive  on 
March  1.1995. 

Issued  in  Kenton,  Washington,  on 
D.'ieml)er21.  1994. 
Darrcll  M.  Pederson, 
Actinif  .\/(j;i(jnf r.  Tninspnri  Airplane 
Dirt^  tnriitf,  Ain:r(ifl  ('priificolion  Senittf. 
|FK  Doc.  9.5-2154  Filed  1-27-95;  8;45  ami 
BILUNC  CODE  4910-13-U  . 


14CFRPart71 

[Airspace  Docket  No.  94-AEA-06] 

Modification  of  Class  D  Airspace  and 
Establishment  of  Class  E  Airspace; 
Baltimore,  MD 

agency:  Federal  Aviation 
Adniiiiistration  (FAA),  DOT. 
ACTION:  Final  mie;  correction. 


SUMMARY:  An  error  wa.s  discovered  in  a 
rule  that  was  published  in  the  Federal 
Register  on  September  12,  1994, 
Airspa«:e  Do<:ket  No.  94-AEA-Ofi.  The 
description  for  Class  E  airspace  at 
Baltimore,  Martin  State  Airport,  MD, 
should  have  contained  additional 
exclusions  for  other  classes  of  adjacent 
airspace.  These  exclusions  were 
inadvertently  omitted  from  the  rule. 
This  action  corrects  that  error. 

EFFECTIVE  DATE:  January  30, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Jordan,  Designated  Airspace 
Specialist,  System  Management  Branch, 
AEA-,530,  F.A.A.  Eastern  Region, 
Fitzgerald  Federal  Building  #111,  John 
F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430;  telephone: 
(718)  .553-08.57. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  94-21978. 
Airspace  Docket  No.  94-AEA-06. 
published  on  September  12.  1994  (59  FR 
46750),  modified  the  description  of 
Class  D  airspac  e  and  established  Class  E 
airspace  at  Baltimore,  Martin  State 
Airport,  MD.  An  error  was  discovered  in 
the  description  for  Class  E  airspace  at 
this  location.  Additional  exclusions  for 
the  Washington  Tri-Area,  DC,  Class  B 
airspace  and  Restricted  Areas  R-4001A 
and  R-tl)OlB  located  at  Aberdeen,  MD, 
were  inadvertently  omitted  from  the 
rule.  This  action  corrects  that  error. 


Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
description  for  Class  E  airspace  located 
at  Baltimore,  Martin  State  Airport,  MD, 
as  published  in  the  Federal  Register  on 
September  12,  1994  (59  FR  46750) 
(Federal  Register  Document  94-21978; 
page  46751,  column  1),  and  the 
description  in  FAA  Order  7400.9B, 
which  is  incorporated  by  reference  in  14 
CFR  71.1  are  corrected  as  follows: 

§71.1    [Corrected] 

On  page  46751,  in  the  first  column, 
the  description  for  the  Baltimore,  Martin 
State,  Airport,  MD.  Class  E  airspace  is 
corrected  by  removing  "Martin  NDB.", 
located  7  lines  from  the  bottom  of  the 
page,  and  inserting  in  its  place  "Martin 
NDB,  excluding  that  airspace  within  the 
Washington  Tri-Area,  DC,  Class  B 
airspace  and  Restricted  Areas  R-4001 A 
and  R-4001B  when  they  are  in  effect." 

Issued  in  Jamaica.  .Mew  York,  on  |,inuarv 
10,  1995. 
John  S.  Walker, 
Miiiw^nr.  Air  Traffic  Division. 
jFK  Doc.  95-22.19  Filed  1-27-95:  8:45  ami 

BILLING  CODE  4910-IS-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AWA-4] 

Modification  of  the  El  Paso 
International  Airport,  TX,  and  the 
Lincoln  MuniciF>al  Airport,  NE,  Class  C 
Airspace  Areas  and  Establishment  of 
the  Lincoln  Municipal  Airport,  NE, 
Class  E  Airspace  Area 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  modifies  the  El  Paso 
International  Airport,  TX,  and  the 
Lincoln  Municipal  Airport,  NE,  Class  C 
airspace  areas.  This  action  will  amend 
the  effective  hours  to  coincide  with  the 
as.sociated  radar  approach  control 
facility's  hours  of  operation.  This  action 
will  not  change  the  designated 
boundaries  or  altitudes  of  these  Class  C 
airspace  areas.  Class  C  airspace  areas  are 
predicated  on  an  operational  air  traffic 
control  tower  (ATCT)  serviced  by  a 
radar  approach  control  facility.  In 
addition,  this  action  establishes  Class  E 
airspace  at  Lincoln  Municipal  Airport, 
NE,  when  the  as.sociated  radar  approach 
control  facility  is  not  in  operation. 
EFFECTIVE  DATE:  0901  UTC,  March  30. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Nelson,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 


240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9295. 

SUPPLEMENTARY  INFORMATION: 

History 

On  December  2, 1994,  the  FAA 
proposed  to  amend  part  71  of  the    . 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  the  El  Paso 
International  Airport,  TX,  and  the 
Lincoln  Municipal  Airport,  NE,  Class  C 
airspace  areas  and  establish  Class  E 
airspace  at  Lincoln  Municipal  Airport. 
NE  (59  FR  R3940).  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  «:omments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Class  C  and  E  airspace  designations  are 
published  in  paragraphs  4000  and  6002. 
respectively,  of  FAA  Order  7400.9B 
dated  July  18,  1994,  and  effective 
September  16,  1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  Cand  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  El  Paso 
International  Airport,  TX,  and  the 
Lincoln  Municipal  Airport,  NE,  Class  C 
airspace  areas  by  amending  the  effective 
hours  to  coincide  with  the  associated 
radar  approach  control  facility's  hours 
of  operation.  This  action  will  not  change 
the  designated  boundaries  or  altitudes 
of  these  Class  C  airspace  areas.  In 
addition,  this  action  establishes  the 
Lincoln  Municipal  Airport,  NE,  Class  E 
airspace  area  when  the  radar  approach 
control  facility  is  not  in  operation  to 
provide  controlled  airspace  for 
instrument  procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationallv 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedurtjs  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipate(i 


impact  is  so  mfnimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  Ibis  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFI^  part  71  as  follows: 

PART  71— [AMENDED] 

1  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  ('  S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854..  24  FR  9565.  3  CFK.  1959- 
1963  Comp..  p.  3189:  49  U.S.C.  106(g);  14  CFR 
11.69.  I 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994.  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  -iOOO-^Subpart  C-Class  C  Airspace 


ASW  TX  C  El  Paso  International  Airport,  TX 
[Revised] 

El  Paso  International  Airport,  TX 

(Lat.  31''48'24"  N.,  long.  106°22'40"  W.) 
West  Texas  Airport.  TX 

(Lat.  31°43'11"  N..  long.  106°14'22"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  8,000  feet  MSL 
within  a  5-mile  Radius  of  the  El  Paso 
International  Airport,  excluding  that  airspace 
west  of  long.  106°27'02"  W..  and  that 
airspace  within  Mexico;  and  that  airspace 
extending  upward  from  5.200  feet  MSL  to 
and  including  8.000  feet  MSL  within  a  10- 
mile  radius  of  El  Paso  International  Airport, 
excluding  that  airspace  beyond  an  8-mile  arc 
from  the  El  Paso  International  Airport 
beginning  at  the  115°  bearing  from  the  airport 
clockwise  to  the  Rio  Grande  River,  and  that 
airspace  within  a  2-mile  radius  of  the  West 
Texas  Airport,  and  that  airspace  within 
Mexico,  and  that  airspace  west  of  long. 
106°27'02"  W. 


ACE  NE  C  Lincoln  Municipal,  NE  (Revised) 

Lincoln  Municipal  Airport.  NE 
(Lat.  40''51'03"  N.,  long.  96°45'33'  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  5.200  feet  MSL 
within  a  5-mile  nadius  of  the  Lincoln 
Municipal  Airport  and  that  airspace 
extending  upward  from  2.700  feet  MSL  to 
5,200  feet  MSL  w  thin  a  10-mile  radius  of  the 


JMI 


airport.  This  Class  C  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6002— Subpart  E-Class  E  airspace 
areas  designated  as  a  surface  area  for  an 
airport 


ACE  NE  E2  Lincoln  Municipal,  NE  [New] 

Lincoln  Municipal  Airport.  NE 
(Lat.  40°5103"  N..  long.  96°45'33"  W.) 
Within  a  5-mile  radius  of  the  Lincoln 
Municipal  Airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  Washington.  DC.  on  fanuarv  18. 

1995. 

Harold  W.  Becker. 

Manager.  Airspace-Rules  and  Aeronautical 

Information  Division. 

(FR  Doc.  95-2245  Filed  1-27-95:  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AGL-12] 

Alteration  of  VOR  Federal  Airway  V-J6 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  Federal 
Airway  V-36  by  extending  the  airway 
from  Sault  Ste  Marie,  MI.  to  Thunder 
Bay,  ON,  Canada,  via  Wawa,  ON, 
Canada.  Modifying  the  airway  will 
simplify  routings  for  air  traffic 
transitioning  in  that  airspace  from  the 
United  States  to  Canada.  In  addition,  the 
airspace  designation  will  be  changed  to 
refiect  the  relocation  of  the  Toronto, 
ON,  Canada,  Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  (V'OR/DME). 

EFFECTIVE  DATE:  0901  UTC,  March  30. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace — Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 


SUPPLEMENTARY  INFORMATION: 
History 

On  October  11,  1994.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  extending  V-36  from  Sault 
Ste  Marie.  MI.  to  Thunder  Bay,  ON, 
Canada,  via  Wawa.  ON.  Canada  (59  FR 
51395).  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Domestic 
VOR  Federal  airways  are  published  in 
paragraph  6010(a)  of  FAA  Order 
7400.9B  dated  July  18,  1994,  and 
effective  September  16,  1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  airway  listed  in  this  documesit 
will  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
V-30  by  extending  the  airway  from 
Sault  Ste  Marie,  MI.  to  Thunder  Bav. 
ON.  Canada,  via  Wawa,  ON,  Canada, 
excluding  the  airspace  in  Canada. 
Extending  the  airway  has  become 
necessary  because  of  the  volume  of  air 
traffic  utilizing  V-36.  This  action  will 
simplify  routings  and  reduce  the 
workload  for  pilots  and  controllers.  In 
addition,  the  airspace  designation  will 
be  changed  to  reflect  the  relocation  of 
the  Toronto.  ON,  Canada,  VOR/DME. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Proci^dures  (44 
FR  11034-^  February  26.  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minim  \\.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
sub.stantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 
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Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  L'.S.C  app.  1348(a).  1354(a). 
1510:  t:.0.  10«54,  24  FR  9565,  3  CFR.  1959- 
l!)»i3  Crimp.,  p.  389;  49  V.fi.C..  106(g):  14  CFR 
11. b9. 

$71.1    [AiTMnded] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Admini.stration  Order  7400.9B,  Airspa(» 
Designations  <ind  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  Ifi,  1994.  is  amended  as 
follows: 

Piimi>mph  HOlOftif — Domufstir  VOR  Furl f  ml 
Ainviiyx 


V-3K  I  Revised  I 

lT(im  Thiintit^r  Bay,  ON,  (^ui;i<l;::  VVawa, 
ON.  Canatiu;  .S;mit  Stfi  Mari^,  Ml;  Elliot  l^ki'. 
ON.  C-mada;  VViarton,  ON.  Cjinada:  INT 
Wiarton  150'  and  Toronto,  ON,  Ciiiada,  304° 
radials:  Toronto:  INT  Toronto  1 .50'  and 
Huffalo.  NY.  306*  radial.s;  Buffalo;  Elmira. 
NY;  INT  Elmira  1 10°  and  LaGuardia.  NY. 
310°  radials;  to  INT  L.aGuardia  310°  and 
.Stillwater.  NJ,  043°  radials.  The  airspace 
within  Canatia  is  oxr.hided. 
***** 

Issued  in  VVa.shington.  IX'.  on  |aniiary  18, 
1995. 
Harold  W.  Becker, 

Managi^r,  Airspace — ftulef  und  Ai-ri)tiauticiil 
liifonnation  Division. 

|FR  Doc.  95-2247  FiK^d  1-27-95;  8:4.^i  anil 
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14  CFR  Part  97 

[Docket  No.  28055;  Amdt  No.  1644] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(.SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 


designed  to  provide  safe  and  efllcient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instniment  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  ea<;h  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  refcren<»-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follow.s: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  S\V., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  Area  Office 
vvhi»;h  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  P'AA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affet.ted  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Do<;uments, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Pro«;edures 
Standards  Branch  (AFS-^20),  Technical 
Programs  Division,  Flight  Standards 
Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Sttindard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  fonnat  make  their  verbatim 


publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporatioji 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
lea.st  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs.  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports.. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
.safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  .some 
SIAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
ne«:essary  to  keep  them  operationailv 
current.  It.  therefore — (1)  Is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  144 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significan. 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Rfegulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  coiitrol.  Airports, 
Navigation  (airjj. 

Issued  in  Washington.  DC.  cm  jaiuiarv  13. 
1995. 

Thomas  C.  Accardi, 

Director,  Flight St\mciards .Sen/re 

Adoption  of  the  Amendment 

Accordingly,  jpursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348.  1354(a). 
1421  and  1510:  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2).  ' 

2.  Part  97  is  amended  to  read  as 
fol'ows:  I 

§§97.23,  97.25,  97.27.  97.29,  97.31.  97.33, 
97.35    [Amended] 

By  amending;  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB.  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SlAPs;  and  §  97.35 
COPTER  SIAPs.iidentified  as  follows: 

'   *   *  Effective  3V  March  1993 
Calcna.  AK.  Galena.  .\DB-A.  Orig 
Warsaw.  IN.  Warsaiv  Mini.  SDF  R\\\  9. 

Anidt4.CAN'CEliLED 
Topoka.  KS.  Philli[lBillard  Muni.  ILS  KWV 


13.  Amdt  31 
Flnmingsburg.  KY 

DME  or  GPS-A. 
Fleniingsbiirg.  KY 


Fieming-.Mason.  VOR/ 
Amdt  5 
f'leming-.Mason.  NDB  or 

C;PS  RWY  25.  Ajndt  7 
Georgetown.  KY.  C^orgetown-Scott  County 

Arpt-.Marshall  F  d.  VOK.'DME  RWY  0.1. " 

Orig 
Mavfield.  KY.  Ma\jricid  Graves  Countv.  VOR/ 

D.ME-A.  Amdt 
Mavfield.  KY.  Mavlf^eld  Graves  Countv.  NDB 

RWY  36.  Amdt  2 
Mavfield.  KY.  Ma\ field  Graves  Countv.  VOR/ 

DME  RNAV  RWV  18.  Amdt  3 
Prestonburg.  KY.  Big  Sandv  Regional.  VOR/ 

DME-A.  Amdt  1 
Hancock.  MI.  Houghton  Countv  Memorial. 

VOR  or  GPS  RWY  13.  Amdt  15 
Hancock.  MI.  Haughton  Countv  Memorial. 

VOR  or  GPS  RW!Y  25.  Amdt  17 
Hancock.  MI.  Houghton  Countv  Memorial. 

VOR  RWY  31.  Amdt  14 


Hancock.  MI.  Houghton  Countv  Memorial. 

LOC/DME  BC  RWY  13.  Amdt  11 
Hancock,  MI.  Houghton  Countv  Memorial. 

NDB  OR  GPS  RWY  31.  Amdt  11 
Hancock.  MI.  Houghton  Countv  Memorial. 

ILS  RWY  31.  Amdt  12 
Newark.  NJ,  Newark  IntI,  COPTER  ILS/DME 

039.  Orig 
Newark.  NJ.  Newark  Intl,  COPTER  ILS/DME 

219.  Orig 
New  York.  NY,  La  Guardia,  COPTER  ILS/ 

DME  224,  Orig 
Hebronville.  TX,  Jim  Hogg  Countv.  NDB 

RWY  13.  Amdt  2 
Bluefield,  WV.  .Mercer  Countv.  ILS  RWY  23. 

Amdt  14  ~   " 

Note:  Remove  and  destrov  the  following 
procedure  published  in  TL  9.5-01:  Little 
Rock,  AR.  North  Little  Rock  Muni.  VOR/DME 
RWY  35.  Amdt  4.  EFF  30  .MAR  95. 
CANCELLED 

*  *   *  Effective  2  Starch  1995 

Hampton.  lA,  Hampton  Municipal,  RNAV  or 

GPS  RWY  17  Amdt  1  A.  CANCELLED 
Tipton.  lA.  Mathews  Memorial.  VOR  or  GPS 

RWY  11.  Amdt  2 
Hugoton.  KS.  Hougoton  Muni.  NDB  RWY  2. 

Amdt  2 
Sedalia.  MO.  Sedalia  Memorial.  NDB  RWY 

36.  Amdt  8 
Davton.  OH.  Greene  Countv.  VOR-.\.  Amdt 

i.  CANCELLED 
George  West.  TX.  Live  Oak  Countv,  VOR/ 

DMEorGPS-A.  Amdt  1 
Houston.  TX.  Clover  Field.  VOR/DME-A. 

Amdt  3 

*  *   *  Effective  2  February  1995 

Little  Rock.  AR.  North  Little  Rock  Muni. 

VOR/DME  or  GPS  RWY  35,  Amdt  4. 

CA.NCELLED 
Fairmont.  MN.  Fairmont  Muni.  ILS  RWY  31. 

Orig 

jFR  Doc.  95-2244  Filed  1-27-95:  8:45  ami 

BILLING  CODE  49ia-13-M 


14  CFR  Part  97 

[Docket  No.  28008;  Amdt.  No.  1640] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 


promote  safe  flight  operations  under 
instrument  fiight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31.  1980,  and  reapproved 
as  of  January  1.  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purc/io.se— Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (AP.A- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington.  DC  20591. 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Fe.ieral 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SI.^P  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  bv 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
e.xamination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further 
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airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SlAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  stale  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifles 
the  airport,  its  location,  the  procedure 
identification  and  theamendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  cirt;umstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  le.ss  than  30  days.  For  the 
remaining  SIAPs.  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instniment  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs.  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action;  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procethires  (44 
FR  11034:  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  F.AA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulator^'  Flexibility  Act. 


List  of  Subjects  inl4  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (air). 

Issued  in  Washington.  DC  on  Derember  16, 
1994. 
Thomas  C  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348.  1354(a). 
1421  and  1510;  49  li..S.C  tO<>(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97.23,  97.25,  97.27,  97.29, 97.31, 97.33, 
97.35    (Amended] 

By  amending:  §97.33  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
orTACAN:  §97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV:  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SL\Ps.  identified  as  follows: 

•  '   •  Effective  March  30,  1995 

Little  Rock,  AR,  North  Little  Rock  Muni, 

VOR/DME  RWY  35.  Amdt  4,  CANCELl^D 
Lake  Charles,  LA,  Chennault  industrial 

Airpark.  VOR  OR  CVS  RWY  33L.  Amdt  2 
Lake  Charles,  LA,  Chennault  Indtistrial 

Airpark,  ILS  RWY  15R.  Amdt  ( 
Portsmouth.  NH,  Pease  International 

Tradeport,  VOR  OR  TACAN  OR  GPS  RWY 

1ft,  Amdt  3 
Portsmouth,  NH,  Pease  International 

Tradeport,  ILS/DME  RWY  34,  Orig-A. 

CANCELLED 
Portsmouth.  NH,  Pease  Intematinnal 

Tradeport,  ILS  RWY  34,  Amdt  1 
Providence,  Rl.  Theodore  Francis  (Jreen 

State.  VOR  RWY  5,  Amdt  13 
Houston,  TX,  William  P.  Hobby,  LOC  BC 

RWY  22,  Amdt  3A:  CANCELLED 
Bennington,  VT,  William  H.  Morse  State, 

VOR  OR  GPS-A.  Amdt  8 

•  *   •  Effective  Man  h  2,  1995 

Hartford.  CT,  Hartford-Brainanl,  GPS  RWY  2. 

Orig 
Caribou.  ME.  Caribou  Muni.  VOR  OR  GPS- 

A.  Amdt  10 

'  *  'Effective February 2.  1995 

Jacksonville,  FL,  Jacksonville  INTL,  LOC 
RWY  25,  Amdt  7 


Jacksonville,  FL,  Jacksonville  INTL,  ILS  RWY 

7.  Amdt  11 
Ida,  KS,  Allen  County,  NDB  RWY  01 ,  Orig 
Detroit,  Ml,  Detroit  Metropolitan  Wavne 

County,  Radar-1,  Amdt  22A,  CANCELLED 
Detroit,  Ml  Willow  Run,  Radar-1.  Amdt  8. 
.  CANCELLED 
Tetcrboro,  NJ,  TETERflORO,  VOR  RWY  24, 

Orig 
Teterboro,  NJ,  Tetcrbom,  VOR/DME  2  RWY 

24,  Amdt  1.  CANCELLED 
Binghampton,  NY,  Binghampton  Regional/ 

Edwin  A.  Link  Field,  ILS  RWY  34.  Amdt 

2 
Montauk.  NY,  Montauk.  VOR  OR  GPS  RWY 

6,  Amdt  2 
Toughkenainon.  PA,  New  Garden,  VOR  RWY 

24,  Amdt  6 
Gordonville,  VA.  Gordonsville  Muni.  NDB 

RWY  22.  Orig 
Dot-.T  P.nrk,  WA.  Deer  Park.  NDB-A,  Amdt  1 

*  •  '  Effective  January  5.  1995 

Fort  Leavenworth,  KS,  Sherman  .AAF,  RNAV 

RWY  15.  Amdt  1  CANCELLED 
Plymouth,  MA,  PI>'mouth  Muni.  NDB  RWY 

6,  Amdt  2 
Kansas  City.  MO.  Kansas  City  Intl.  ILS  RWY 

iR.Orig 
Kansas  City.  MO.  Kansas  Citv  Intl.  RNAV 

RWY  1L,  Amdt  5A  CANCELLED 

•  •  •  Effective  Upon  Publication 

Yap  Island.  FM.  Yap  Intl.  NDB  RWY  7.  Amdi 

1 
Yap  Island.  FM.  Yap  Intl.  NDB/DME  RWY  7, 

Amdt  1 
Chariotte,  NC,  Charlotte/Douglas  INTL.  ILS 

RWY  18L,  Amdt  2 

The  FAA  published  an  amendment  in 
Docket  No.  27980,  Amdt.  No.  1638  to  Part  97 
of  the  Federal  Aviation  Regulation  (VOL  59. 
FR  No.  237,  P.igo  63886;  dated  Monday, 
D<;cember  12,  1994)  under  section  97,31 
effective  January  1995  5.  which  is  hereby 
amended  as  follows: 

Anchorage.  AK,  Anchorage  International, 
LOC  RWY  6L.  Amdt  8.  EFF  2  FEB  95 

Anchorage,  AK,  Anchorage  International,  IL,S 
RWY  6R,  Amdt  10,  EFF  2  FEB  95. 

jFR  Doc.  95-2242  Filed  1-27-95;  8:45  am] 
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14  CFR  Part  97 

[Docket  No.  28056;  Amdt  No.  1645] 

Standard  Instrument  Approach 
Pirocedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  bec.ause  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 


facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980,  and  reapproved 
as  of  January  1. 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket.  FAA  Headquarters 
Building.  800  Independence  Avenue. 
SW..  Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue.  SVV., 
Washington.  DC  20591:  or 

2  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
US  Government  Printing  Office. 
Washington.  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division.  Flight  Standards 
Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone  (202)  267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C  552(a).  1 
CFR  part  51.  and  §97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 


for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SLAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary-  to  the  public  interest  and. 


where  applicable,  that  good  cause  exists 
for  making  these  SL\Ps  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC.  on  January  l.'i 
1995. 

Thomas  C.  Accardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348.  1354(a), 
1421  and  1510:  49  U.S.C  106(8):  and  14  CFK 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  95.25,  97.27.  97.29. 97.31.  97.33. 
97.35  [Amended] 

Bv  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC  LOC/DME. 
LDA,  LDA/DME,  SDF.  SDF/DME; 
§97.27  NDB.  NDB/DME;  §97.29  ILS 
ILS/DME.  ISMLS.  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SL\Ps 
§97.33  RNAV  SIAPs:  and  §97.35 
COPTER  SL\Ps.  identified  as  follows 

*  *  *  Effectiiv  Upon  Piiblirntion 
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FDC  date 


01/03/95 

01/09/95 

01/09/95 
01/09/95 

01/09/95 

01/11/95 

12/20/94 

12/20/94 

12/20/94 

12/20/94 

12/29/94 

12/30/94 


State 


Ml 

OH 

UT 
UT 

UT 

AL 

ND 

ND 

ND 

ND 

lA 

NC 


City 

Traverse  City  

Mtddletown  

St  George 

St  George  

St  George 

Troy  

Jamestown  

Jamestown  

Jamestown  

Jamestown  

Washington 

Southport 


Airport 

Cherry  Capital 

Hook  Field  Muni  

St  George  Muni 

St  George  Muni  

St  George  Muni  

Troy  Muni 

Jamestown  Muni 

Jamestown  Muni 

Jamestown  Muni 

Jamestown  Muni 

Washington  Muni 

Brunswick  County 


FDC  No. 


FDC  5/0021 

FDC  5/0106 

FDC  5/0090 
FDC  5/0091 

FDC  5/0092 

FDC  5/0142 

FDC  4/7024 

FDC  4/7025 

FDC  4/7026 

FDC  4/7027 

FDC  4/7105 

FDC  4/7120 


SIAP 


ILS  RWY  28  AMDT 

12... 
LOC  RWY  23  AMDT 

7... 
VOR-C,  AMDT  2.. 
VCR  OR  GPS-B. 

AMDT  2... 
VOR-DME  OR  GPS 

RWY  34,  AMDT  2.. 
RADAR-1  RWY  7, 

AMDT  6... 
VOR  OR  GPS  RWY 

31  AMDT  8A... 
NDB  RWY  31  AMDT 

6... 
VOR  OR  GPS  RWY 

31  AMDT  7A... 
LOC/DME  BC  RWY 

13  AMDT  7A... 
VOR/DME  RNAV  OR 

GPS  RWY  31 

AMDT  4... 
NDB-A.  AMDT  3A.. 


|FR  Doc.  95-2241  Filed  1-27-95;  8:45  am) 
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14  CFR  Part  97 

[Docket  No.  28057;  Amdt  No.  1646] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
tSIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 


1.  FAA  Rules  Docket,  FAA  Headquarters 
Building,  800  Independence  Avenue, 
SVV.,  Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  S\V., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS— 420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591: 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 


identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 


above,  the  applicable  Standard 
Instrument  Approach  Procedures 
(SIAPs)  will  be  altered  to  include  "or 
GPS"  in  the  title  without  otherwise 
reviewing  or  modifying  the  procedure. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and.  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore —(1)  is  not  a 
"significant  regulatory  action"  under 
E.xecutive  Order  12866;  (2)  is  not  a 
"significant  rule"'  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipate<i 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington.  DC.  on  [anuarv  13, 

Thomas  C.  Accardii  I 

Director.  Flight  Stariaardi:  Senice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  .Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1  The  authority  citation  for  part  97 
c  ontinues  to  read  ias  follows: 

Authority:  49  U..S.C.  app.  1348,  1354(a). 
14J1  and  1510;  49  U.S  C.  106(g);  and  14  CKR 

n.49(b){2).  ; 

2.  Part  97  is  amf  tided  to  read  as 
follows: 

§§  97.23. 97.27, 97.33.  97.35    (Amended] 

Bv  amending:  §97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.27  NDB.  NDB/DME: 
ti  97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs.  identified  as  follows: 


JMI 


Effvctive  March  30.  J  995 

Ketchikan.  AK,  Ketchikan  Intl,  .NDB/DME  or 

CPS-A,  Amdt  6B 
Mekoryuk,  AK.  Mekorviik  .\DB/D.ME  or 

GPS-A.  Amdt  2B 
Mekoryuk.  AK,  Mekorvuk  NDB  or  GPS  RWY 

23.  .\md-(lB 
.Middleton  Island.  AK,  Middleton  Island. 

VOR/DME  or  GPS  RWY  19,  Amdt  4 
Middleton  Island.  AK,  Middleton  Island 

VORorGPS  RWY  1.  Amdt  1 
Middleton  Island.  AK,  Middleton  Island. 

NDB  or  GPS-A,  Orig 
St.  George,  AK,  New  St.  George.  NDB/DME 

or  GPS-A.  Orig 
Savoonga,  AK,  Sav-oonga.  VOR/DME  or  GPS 

RWY  23.  Orig-B 
Greensboro.  AL,  Greensboro  Muni.  .NDB  or 

GPS  RWY  36,  Orig 
Greenville,  AL,  Greenville  Muni.  NDB  or  GPS 

RWY  32,  Amdt  4     . 
Gulf  Shores,  AL,  Jack  Edwards,  VOR  orGPS- 

A,  .\nidt  1 
Ozark,  AL,  Blackwell  Field,  VOR  or  GPS 

RWY  30.  Amdt  6A 
Pell  Citv,  .\L.  Saint  Clair  Countv.  VOR  or 

GPS-A.  Amdt  7 
Tuskegee,  AL.  Moton  Field  Municipal,  VOR 

or  GPS-A.  Amdt  3 
Vernon,  AL,  Lamar  County,  VOR/D.ME  or 

CPS-A,  Amdt  2   . 
ClarksviUe,  .AR.  Clarksville  Muni.  NDB  or 

GPS-A.  Amdt  4 
Harrison,  AR.  Boone  Countv,  VOR  or  GPS- 

A.  .Amdtl2.\ 

Hd.Tison,  AR.  Boone  Countv.  NDB  or  GPS- 

B.  Amdt  2 

Ozark,  AR,  Ozark-Franklin  Countv.  VOR' 

DME  or  GPS-A,  Amdl  3 
Searrv,  AR,  Searcy  .Muni.  NDB  or  GPS  RWY 

1,  Amdt  2 
Bullhead  Citv,  AZ,  Laughlin/BuUhead  Intl. 

VOR.'D.ME  or  GPS  RWY  34.  Orig 
Fort  Huachuca 'Sierra  Vista,  AZ.  Libbv  AAF- 

Sierra  Vista  .Muni.  VOR  or  GPS  RWV  26. 

Amd!  2 
Parker.  AZ.  Avi  Saquilla.  VOR/DME  or  GPS- 

A.  Amdt  2.A 
Phoenix.  AZ.  Williams  Gateway.  VOR  or 

TACAN  or  GPS  RWY  30C,  Orig 
Chico,  C.\.  Chico  Muni.  VOR'DME  or  GPS 

RWY  13L.  Amdt  7 
Chico.  CA.  Chico  Muni,  VOR'DME  or  GPS 

RWY31R.  Amdta 
Oxnard.  CA.  Oxnard.  \OR/DME  or  GPS  RWY 

~.  Ori« 
Oxnard.  CA.  Oxiuird.  VOR  or  GPS  RWY  25. 

.Amdt  8 
Palm  Springs.  C.A.  Palm  Springs  Regional. 

VOR  or  GPS-B,  Amdt  2 
Ramona,  CA.  Rainona.  VOR/DME  or  GPS-.A 

Oris 
Redding.  CA.  Redding  .Muni.  VOR  or  GPS 

RWY  34.  Amdt  lOB 
Sacramento.  C.\.  Sacramento  Executive.  VOR 

or  GPS  RWY  2.  Amdt  9 
Sacramento.  CA.  Sacramento  Meuopolitan. 

NDB  or  GPS  RWY  34L.  Amdt  4 
Sacramento.  CA.  Sacramento  Metropolitan. 

NDB  or  GPS  RWY  34R.  Orig 
Durango.  CO.  Durango-La  Plata  Countv.  VOR 

or  GPS-A,  Amdt  6 
Havden,  CO.  Vampa  Valley.  VOR/DME  or 

GPS-B.  Orig 
Mayden.  CO.  Yampa  Vallev,  VOR  or  CPS-A. 

Amdt  3 


Telluride,  CO.  Telluride  RL-gional.  VOR/DME 

orGP.S-A,Amdt  1 
Trinidad,  CO,  Perry.Stokes,  NDB  or  GPS-A, 

.Amdt  2 
Lawrence vi He.  CA.  Gwinnett  Courty-Briscoe 

Field,  VOR/DME  or  GPS  RWY  7,  Amdt  1 A 
Lawrenceville,  G.A,  Gwinnett  Countv-Briscw 

Field,  NDB  or  GPS  RWY  25.  Orig-A 
Macon,  GA.  Middle  Georgia  Regional.  VOR 

orGPSRWY23.  AmdtlA 
Macon.  GA.  Middle  Georgia  Regional,  NDB 

or  GPS  RWY  5,  .\mdt  20A 
Thomaston,  GA,  Thomaston-l'pson  Countv 

NDB  or  GPS  RWY  30,  Orig 
Thomson.  GA,  Thomson-McDuffie  Countv 

VOR/DME  or  GPS-A,  Amdt  2 
Thomson.  GA,  Thomson-McDuffie  Countv 

NDB  or  GPS  RWY  28,  Amdt  8 
Waynesboro.  GA.  Burke  Countv.  NDB  or  GPS 

RWY  8.  Amdt  2 
Winder,  GA,  Winder,  VOR'DME  RNAV  or 

GPS  RWY  23.  Orig-A 
Winder.  GA,  Winder,  VOR'D.ME  or  GPS-A. 

Amdt  9 
Winder.  GA.  Winder.  NDB  or  GPS  RWY  3 1 

Amdt  8 
Fort  .Madison.  LA.  Fort  Madison  Muni,  VOR/ 

DME  or  GPS-A.  Amdt  6 
Fort  Madison,  lA,  Fort  Madison  Muni.  \'OR/' 

D.ME  RNAV  or  GPS  RWY  16.  Amdt  4 
Keokuk,  LA,  Keokuk  .Muni,  NDB  or  GPS  RWY 

14.  ,^mdt  llA 
Keokuk,  lA.  Keokuk  Muni,  NDB  or  GPS  RWY 

26.  Orig-A 
Idaho  Fails,  ID.  Fanning  Field,  VOR  or  GPS 

RWY  2,  Amdt  6 
Idaho  Falls,  ID,  Fanning  Field,  VOR  or  GPS 

RWY  20,  Amdt  9 
Peoria,  IL.  Greater  Peoria  Regional.  VOR  or 

T.ACAN  or  GPS  RWY  13.  Amdt  23 
Peoria.  IL.  Greater  Peoria  Regional.  NDB  or 

GPS  RWY  31,  Amdt  14 
Peoria,  IL,  Greater  Peoria  Regional.  RN.AV  or 

GPS  RWY  22.  Amdt  8 
Peoria,  IL,  .Mount  Hawley  Auxiliarv .  VOR  or 

GPS-A,  Amdt  3 
Pittsfield,  IL,  Pittsneld-Penstone  Muni,  NDB 

or  GPS  RWY  31.  Amdt  5 
Springfield.  IL.  Capital.  NDB  or  GPS  RWY  4, 

.Amdt  18 
St.  Jacob.  IL.  Shafer  Metro  East.  VOR  or  GPS- 

A,  .Amdt  3 

Sterling  Rockfalls.  IL.  Whiteside  County 
Airport-Joseph  H.  Bittorf  Field.  NDB  or 
GPS  RWY  7.  Amdt  4 

Lrbana.  IL.  Frasca  Field,  VOR'D.ME  ot  GPS- 

B,  .Amdt  6 

Lrbana,  IL.  Frasca  Field.  VORorCP.S-A. 

Amdt  11 
Vandalia.  IL.  Vandalia  Muni.  VOR  or  GPS 

RWY  18,  Amdt  11 
Peru,  IN,  Peru  Mi;ni,  \0!<o:CPS  RWY  1 

A.md;  6 
Wif  hita.  KS.  Wichira  MiH.-Cor.iin.T.t.  \OR  or 

GPS  RWY  14.  Orig. 
Lexington,  KY,  BiueGr.iS<.  NDHorGPS  RWY 

4.  .Amdt  19 
.Manv.  LA.  Hart.  NDB  or  CiPS  RWY  U,  .Amdt 

4.\ 
Minden,  L.A.  Mmden-Welwter.  VOR.  D.ME  or 

GPS-A.  Amdt  4A 
Minden.  L.A.  Minden-Webster.?.DB  orCPS 

RWY  1.  Amdt  2 
Minden,  LA.  Minden-Webster.  NDB  or  GPS 

RWY  19.  Amdt  2 
New  Iberia.  LA.  Acadiana  Regional.  VOR  or 

TACAN  or  GPS  RWY  16.  Orig 
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Nfiw  Iberia.  LA.  Aratiiana  Regional,  NDB  or 

CPS  RVVY  34.  Amdl  8 
Now  Orleans.  LA,  Lakefront,  VOR  dp  CP.S 

RWY  18R.  Am(lt3 
Npw  R(iads.  LA,  False  Rivpr  Air  I'ark,  VOR/ 

DMEor(;P.S-A.  Amdt3 
New  Roads,  LA,  False  River  Air  Park.  NDB 

or(;PSRVVY36,  Amdt  1 
Opolousas,  LA,  .St  Landry  Parish-Ahart  Field 

VOR/DME  or  CVS  RVVY  3.5,  Orig-A 
Opclousas.  LA,  St  Landrv  Parish-Ahart  Field. 

NDB  or  GP.S  RWY  17.  Amdt  1 A 
Patterson,  LA,  Harry  P  Williams  Memorial. 

VT)R/D.ME  or  GP.S-A.  Amdt  9 
I'atterson.  LA,  Harrv  P  Williams  Memorial, 

NDB  or  CPS  RWY  6,  Amdt  9 
Lconardtnwn,  MD.  St  Marys  Gountv.  VOR  or 

CPS  RWY  29.  Amdt  4 
Portland,  ME.  Portland  Intl  )etport.  NDB  or 

GPS  RWY  n.  Amdt  15 
Detroit/Grosse  lie.  MI,  Oosse  lie  Mimi.  VOR 

or{;PS-A.  Amdt  h 
Detroit/Grosse  lie.  Ml.  Crosse  lie  .Muni.  NDB 

or(;PSRWY4,  Amdt  1 
East  Tawas.  Ml.  I()s< n  Coimtx .  VOR  or  CP.S- 

A,  Amdt  HA 
Eaton  Rapids,  Ml.  Skvway  Estates,  VOR  or 

GP.S-A.  Amdt  1 
Frankfort,  Ml,  City-County,  VOR  oi  CP,S-A. 

Amdt  2 
Ionia,  ,MI,  Ionia  County.  VOR  or  (iP.S-A.  Orl(> 
Iron  Mountain/Klngsford.  Ml.  Ford.  VOR  or 

GPS  RWY  31.  Amdt  14 
l,amb«!rtville,  MI.  Toledo  Suburban.  VOR  or 

GP.S-A.  Amdt  7 
Lapeer,  Ml,  Dupont-Lapeer.  VOR  orCPS-A. 

Amdl  12 
Linden.  MI,  Prices,  VOR  or  (iPS-A,  Amdt  3 
Mackinai;  Island.  Ml,  Mackinac;  Island,  VOR/ 

DMEor(;P,S-A.Amdt8 
Marlette  MI.  Marlette.  VOR/DME  or  (JP.S-A. 

Amdt  .*>A 
Mason,  Ml,  Mason  |e\vott  Fiehl.  VOR  or  GPS- 

A.  Amdt  3 
Menominee,  Ml.  Menominee-Mdrinelle  Twin 

County  NDB  or  CPS  RWY  3.  Amdt  2A 
Midland,  Ml,  j.ick  Barstow.  VOR  or  (iP.S-A. 

Amdt  5.A 
Niles.  Ml.  Jerry  Tvler  Memorial,  VOR  or  CPS 

RWY  3,  Amdt  7A  -  " 

Niles,  Ml,  lerry  Tyler  Memorial,  VOR  or  CVS 

RVVY21,  Amdt  3A 
Ontonagon,  MI,  Ontonagon  C'oiinty.  NDB  or 

GPS-A,  Amdt  4 
Owosso,  MI.  Owosso  Commimitv,  VOR  or 

CPS  RWY  28,  Amdt  5A 
Port  Huron,  MI.  Saint  Clair  County  Intl.  VOR/ 

DME()r(;PS-A.  Amdt  7 
Port  Hniun.  MI.  .Saint  Clair  County  Intl.  NDB 

or  GPS  KWY  4.  Amdt  2 
Rogers  (^ity.  MI,  Pri^sque  Islt>  (^)iintv.  NDB  or 

CPS  RWY  27,  Amdt  2 
Romeo,  .VII,  Romeo,  VOR/DME  or  GI'S-A. 

Amdt  7 
Saginaw,  Ml.  Harry  W.  Browne.  VOR/DME  oi 

(;P.S-A.  Amdt  3 
Saginaw.  Ml.  Harry  W.  Browne,  NDB  or  CVS 

RWY  27.  (irig 
S.iult  Ste  Marie,  Ml.  Chippewa  (xninty  Intl, 

VOR  or  TA(LAN  or  GP,S-A,  Amdt  .SB 
Sault  Ste  Marie,  Ml.  (Chippewa  County  Intl. 

NDB  or  CPS  RWY  Ih,  Amdt  5B 
,S,nilt  Sti:  Marie,  Ml,  ("hippewa  ('ounty  Intl. 

NDB  or  GPS  RWY  34,  Amdt  4B 
.Sault  .Ste  Mari«!,  Ml,  .Sault  Ste  Marie  Muni/ 

.Sanderson  Field,  VOR  or  CP.S  RWY  32. 

Orig 


.St.  James.  Ml.  Beayer  Island.  NDB  or  (U'S 

RWY  27,  Orig 
.Sfandish,  Ml,  Sfandish  Industrial,  VOR  or 

GPS-A,  Amdt  3 
Jackson.  MN,  Jackson  Muni,  NDB  or  CPS 

RWY  13,  Amdt  7A 
Silver  Bay,  MN,  Silver  Bay  Muni,  NDB  or 

GPS  RWY  25,  Orig 
.South  St  Paul.  MN.  .South  .St  Paul  Muni- 
Richard  E  Fleming  Fid,  NDB  or  GP.S-B. 

Amdt  3B 
St  Paul.  MN.  Lake  Elmo.  NDB  or  (IPS  RWY 

3.  Amdt  3A 
Camdenton.  MO.  Camdenton  Memorial.  VOR 

or(;PS-A.Amdt  3 
Cidet)n.  MO.  Gideon  Memorial.  VOR  or  (iPS 

RWY  15.  Amdl  2 
Kennett.  MO,  Kennett  Memorial.  NDB  or  CPS 

RWY  18.  Amdt  2A 
Lamar.  MO,  Lamar  Muni.  NDB  or  (;PS  RWY 

3,  Orig 
Lee's  Summit,  MO,  Le«''s  Summit  Municipal. 

V{)Ror(;P.S-B,  Amdt  3 
Lexington,  MCJ,  Lexington  Mum,  VOR/DME 

or  CPS  RWY  22,  Orig 
Marshall,  MO,  Marshall  MemI  Muni.  NDB  or 

GPS  RWY  3b,  Orig-A 
Mexico,  MO.  Mexico  Memorial,  VOR/DME  or 

(;PS  RWY  24.  Orig 
Monett.  MO.  Monett  Muni.  VOR/DME  or 

GP.S-A.  Orig 
Monroe  ('ity,  MO,  Monroe  City  Regional. 

VOR/DME  or  (JP.S-A,  Amdt'l 
Mountain  Grove,  MO,  Mountain  Grove 

MenKirial,  VOR/DME  or  (iPS  RWY  8.  Orig 
Neosho,  MO,  Neosho  Meml,  VOR  or  (;P.S-A. 

Amdt  6 
Neosho.  .MO.  Neosho  Meml,  RNAV  or  GPS 

RVVY  19,  Amdt  3 
Nevada,  MO,  Nevada  Muni,  VOR/DME 

RNAV  or  (;PS  RWY  20,  Amdt  1 
Nevada,  MO,  Nevada  Muni,  VOR/DME  or 

i;P.S-A,  Amdt  1 
New  Madrid,  MO,  County  Memorial,  VOR/ 

DME  or  GPS-A.  Amdt  3 
New  Madrid,  MO,  County  Memorial,  VOR/ 

DME  RNAV  or  GPS  RVVY  18,  Amdt  1 
Ozark,  MO,  Air  Park  .South.  VOR  or  (,PS 

RWY  17.  Amdt  4 
Perrvviile,  MO.  Perrvville  Muni,  VOR/DME 

RNAV  or  GPS  RVVY  19  Amdt  2 
I'errvville,  MO,  Perrvville  Muni,  VOR/DME 

or  GP.S-A.  Amdt  4' 
Point  L(K)kout.  MO,  M.  Graham  Clark.  VOR/ 

DME  RNAV  or  GPS  RVVY  29,  Amdt  2 
St  Charles,  MO,  St  Charles,  VOR  or  (JPS  RVVY 

<t,  Amdt  A.\ 
St  Charles,  MO.  .St  Charles  County  Smartt. 

VOR  or  GPS  RVVY  18,  Orig 
St.  Louis.  MO,  Arrowhead,  VOR  or  GPS  RWY 

2.  Amdt  5 
St.  Louis.  MO.  Arrowhead,  VOR  ortiP.S-B. 

.^mdt  3 
St.  Louis,  MO,  Creve  Coeur,  VOR  or  GP.S-A. 

Amdt  4 
Si  Louis.  MO,  Spirit  of  .St  Louis.  VOR  or  GPS 

RVVY  8R  Amdt  7 
Si  Louis.  .MO.  Spirit  of  St  Lcniis.  NDB  or  GPS 

RVVY  2»iL.  Amdt  1 
Stockton.  MO.  Stockton  Muni,  VOR/DME  or 

(;P.S-A,  Amdt  1 
Washington,  MO,  Washington  Memorial, 

VOR  or  GPS  RVVY  16.  Amdt  1 
WrnlEville.  MO,  Wentzville.  VOR/DME  or 

(;P.S-A.  Amdt  1 
Cleveland.  MS.  Cleveland  Muni.  VOR  or 

(;P.S-A.  Anidt7 


Cleveland,  MS.  Clevelan.l  Muni,  NDB  01  CPS 

RVVY  17,  Amdt  5 
Pembina,  ND,  Pembina  Muni,  VOR  or  (iPS 

RVVY  33,  Amdt  BA 
Valley  Citv,  ND.  Barnes  Countv  Muni.  NDB 

or  GPS  RVVY  31,  Amdt  3 
Millville,  NJ.  Millville  Muni,  VOR/DME 

RNAV  or  GPS  RVVY  32,  Amdt  1 
Woodbine,  NJ,  Woodbine  Muni,  VOR  01 

(JP.S-A.  Amdt  2 
Las  Ouces.  N.M.  Las  (Unices  Internatitinal, 

NDB  or  GPS  RVVY  30,  Orig 
Portales,  NM,  Portales  .Muni,  NDB  or  (iPS 

RVVY  l.Orig 
.Santa  Fe.  NM,  Santa  Fc  Ojunty  Muni.  VOR/ 

DME  or  GP.S-A.  Orig 
Santa  Fe,  NM.  Santa  Fe  Oiuntv  Mum.  \'OK 

or(;PSRVVY33,  Amdt  7 
.Santa  Fe.  NM.  Santa  Fe  Countv  Mum,  NDB 

or  (iPS  RVVY  2,  Amdt  3 
Niagara  Falls,  NY,  Niagara  Falls  lull,  NDB  or 

CPS  RVVY  28R.  Amdt  16 
Ogdensburg.  NY.  Ogdensburg  Ir.tl,  NDB  01 

CPS  RVVY  27.  Orig 
Oneonta,  NY,  Oneonta  Muni,  VOR  oi  {;i'S 

RVVY  6.  Amiit  4 
Palmyra.  NY.  Palmvra  Airpark,  VOR  or  (;P.S- 

A,  brig- A 
Potsdam,  NY,  Potsdam  Muni  (Damon  Field), 

NDB  or  CPS  RVVY  24,  Amdt  3A 
S.iratoga  Springs.  NY.  Saratoga  C«ninf\,  VOR 

or  GP.S-A,  Amdt  4 
Sidney.  NY.  Sidney  Muni.  VOR.DME  or 

GP.S-B.  Amdt  2B 
Sidney,  NY,  Sidney  Muni.  V(}R  or  GPS  RW^ 

25,  Amdt  2 
Skaneateles.  NY,  Skanisiteles  Aeni  Dr»)me, 

VOR  or  (;P.S-A,  Orig-A 
Southampton,  NY,  .Southampton.  COPTER 

VOR,'DME  RNAV  or  GPS  187.  (3rig 
.Stormville,  NY,  Stormville,  VOR  or  (JPS-A. 

Amdt  4 
.Syracuse,  NY.  .Syracuse  Hanc«j«  k  Intl.  VOR/ 

DME  or  TACAN  or  (JPS  RVVY  32,  Amdt  1 
Fremont,  OH,  Fremont.  VOR  or  (;PS  RVVY  ') 

Amdt  5A 
(;alli}iolis,  OH,  (Jallia-Meigs  Regional.  VOR 

or  GPS-B,  Orig 
(;e<irgetown,  OH,  Brown  Countv,  VOR-'DME 

or  GP.S-A,  Orig 
Lorain/Elvria,  OH,  Lorain  ('ounly  Reg,i>r..i! 

VORorCP.S-A,  Amdt  lA 
Marion.  OH.  Marion  Muni,  VOR  or  (;P,*»-A, 

Orig 
Marion,  OH,  Marion  Muni,  NDB  or  GP.S  RVVV 

12,  Amdt  4 
Marvsville,  OH,  Cnion  County,  NDB  or  CPS 

RVVY  27,  Amdt  4 
Middlefield,  OH,  Geauga  County.  VOR  or 

GP,S-A,  Amdt  5A 
Middletown,  OH.  Hook  Field  Muni,  NDB  01 

GPS  RVVY  23,  Amdt  8 
Middletown.  OH,  Hook  Fiel.l  Mum,  NDB  •>: 

GP.S-A,  Amdt  2 
Millersburg.  OH,  Holmes  County  VOR  <« 

GP,S-A.  Amdl  6 
Millersburg,  OH,  Holmes  County  NDB  or  Gl'S 

RVVY  27.  Amdt  5 
Oxfonl.  OH,  Miami  I  niversity,  NDB  or  (iPS 

RVVY  4.  Am.lt  9 
Port  Clinton.  OH.  Carl  R  Keller  Field.  VOK 

DME  or  (;P.S-A,  Amdt  6 
Port  Clinton,  OH.  Carl  R  Keller  Field,  NDB 

or(;PSRVVY  27,  Amdt  10 
Portsmouth,  OH,  Greater  Ports'.Diiuih 

Regional,  NDB  or  (:;PS  RVVY  3l>,  AmtJJ  1 


Stillwater,  OK,  Stillwater  Muni,  VOR/DME  or 

CPS  RVVY  35.  Orig 
Stillwater.  OK,  Stillwater  Muni,  VOR  or  GPS 

RVVY  17,  Amdt  13 
Portland,  OR,  PoitJand  Intl,  NDB  or  GPS 

RVVY  28L,  Amdt  3 
Pawtucket,  Rl,  North  Central  State,  VOR  or 

GPS-A,  Amdt  6 
Pawtucket,  RI,  Nprth  Central  State.  VOR  or 

GPS-B,  Amdt « 
Loris,  .SC.  Twin  City.  NDB  or  GPS  RVVY  26, 

Amdt  2 
Moncks  Corner,  SC,  Berkeley  Countv,  NDB  or 

GPS  RVVY  5,  Ajndt  2A 
Newberry,  SC,  NQwberrv  Muni,  NDB  or  GPS 

RWY22,Amdti4 
Pageland,  SC,  Pageland,  NDB  or  GPS  RVVY 

23,  Orig-A 
Pelion,  SC,  Corp<^nite.  VOR  or  GPS-A,  Amdt 

Pickens,  SC,  Pickl-ns  Countv,  VOR/DME  or 

GPS-A.  Orig     [ 
Pickens,  SC,  Picklns  Countv,  NDB  or  GPS 

RVVY  5,  Orig 
Spartanburg,  SC,  Rpartanburg  Downtown 

Memorial,  NDB  or  GPS-A.  Amdt  8A 
Winner,  SD,  Bob  tViley  Field,  VOR  or  GP.S- 

A.  Amdt  5 
Yankton,  SD,  Chah  Gurney  Muni,  VOR  or 

GPS  RVVY  13,  i^ihdt  2 
Yankton,  SD,  Chan  Gurnev  Muni,  NDB  or 

GPS  RWY  31,  Amdt  2 
Gallatin,  TN,  Suniner  Countv  Regional,  VOW 

DME  or  GPS-A,  Amdt  1 
gallatin.  TN,  Sumner  Countv  Regional,  NDB 

or  GPS  RWY  35,  Amdt  1 
KnoxvUle,  TN.  Kilo.xville  Downtown  Island, 

VOR/DME  or  GPS-B,  Amdt  6 
Knoxville,  TN,  McGhee  Tyson.  NDB  or  GPS 

RVVY  5L.  Amdt  4 
LafaveUe,  TN,  Lafbvette  Muni.  NDB  or  GPS 

RVVY  19.  Amdt  2A 
Lebanon.  TN,  Lebenon  Muni,  VOR/DME  or 

GPS-A,  Amdt  8, 
Madisonville,  TNj  Monroe  County,  NDB  or 

GPS  RVVY  5,  Artdt  4A 
Memphis,  TN,  Meimphis  Intl,  VOR  or  GPS 

RVVY  27,  Amdt  lA 
Memphis,  TN,  Memphis  Intl,  NDB  or  CPS 

RVVY  9,  Amdt  25C 
Murfreesboro,  TN,  Murfreesboro  Muni,  NDB 

or  GPS  RVVY  18l  Amdt  2 
Nashville,  TN,  Na$hville  Intl,  NDB  or  GPS 

RWY  2L.  Amdt  p 
Na-shviUe.  TN,  Nashville  IntL.NDB  or  GPS 

RVVY  20R.  Amdt  7 
Navasota.  TX,  Maiasota  Muni,  VOR  or  GPS- 

A,  AmdtlA       ; 
Pleasanton,  TX,  Pfcsanton  Muni,  NDB  or 

GPS-A,  Amdt  5 
Port  Isabel,  TX,  Part  Isabel-Cameron  Countv, 

VOR/DME  or  GPS-B,  Amdt  2 
"ort  Isabel.  TX.  Part  Isabel-Cameron  County. 

VOR  or  GPS-A,  ^Amdt  5 
Port  Lavaca,  TX.  (Jilhoun  Countv,  VOR/DME 

orGPS-A,  Amdt3 
Port  Lavaca,  TX,  Qilhoun  Countv,  NDB  or 

GPS  RVVY  14,  Amdt  3 
Robstown,  TX,  Nueces  Countv,  VOR-'DME  or 

GPS-A.  Amdt  2 1 
San  Angelo.  TX,  Mathis  Field,  NDB  or  GPS 

RWY  3,  Amdt  13 
San  Antonio,  TX,  San  Antonio  Intl,  VOR/ 
DME  RNAV  or  GPS  RVVY  30L,  Amdt  11 
,San  .'Vntonio,  TX,  San  Antonio  Intl,  VOR  or 
GPS-A,  Amdt  5 


JMI 


San  Antonio,  TX,  San  Antonio  Intl,  NDB  or 

GPS  RWY  3,  Amdt  37A 
San  Antonio,  TX.  San  Antonio  Intl.  NDB  or 

GPS  RVVY  12R,  Amdt  20A 
San  Marcos,  Tx,  San  Marcos  Muni,  VOR/ 

DME  or  GPS-A,  Amdt  5 
San  Marcos,  TX,  San  Marcos  Muni.  NDB  or 

GPS  RWY  12.  Amdt  4 
Seminole,  TX,  Gaines  Countv.  NDB  or  GPS 

RVVY  35,  Orig 
Spearman,  TX,  Spearman  Municipal,  VOR/ 

DME  or  GPS  RVVY  2,  Orig 
Stamford,  TX,  Arledge  Field.  NDB  or  GPS 

RWY  35,  Orig 
Stephenville,  TX,  Clark  Field  Muni.  VOR/ 

DME  or  GPS-A,  Amdt  4 
Stratford,  TX.  Stratford  Field.  VOR/D.ME  or 

GPS-A,  Amdt  4 
Terrell,  TX,  Terrell  Muni,  VOR/D.ME  or  GPS 

RVVY  35,  Amdt  3 
Terrell,  TX,  Terrell  Muni,  NDB  or  GPS  RVVY 

17,  Amdt  1 
Tvler,  TX,  Tyler  Pounds  Field,  VOR  or  GPS 

RVVY  31,  Orig 
Vernon,  TX,  Wilbarger  County,  NDB  or  GPS 

RVVY  20,  Orig 
Waco,  TX,  TSTC  Waco,  NDB  or  GPS  RWY 

17L,  Amdt  8 
Waco,  TX,  TSTC  Waco.  NDB  or  GPS  RVVY 

35R.  Amdt  9 
VVeatherford.  TX.  Parker  County,  NDB  or  GPS 

RVVY  35,  Amdt  1 
Weslaco.  TX,  .Mid  Valley,  VOR/DME  or  GPS- 

A,  Orig 
Weslaco,  TX,  Mid  Valley,  RNAV  or  GPS 

RVVY  13,  Orig 
Winters,  TX,  Winters  Muni,  NDB  or  GPS 

RVVY  35,  Orig 
Chesapeake,  VA,  Chesapeake  .Muni.  NDB  or 

GPS  RVVY  5.  AmdtlA 
Luray,  VA.  Lurav  Caverns,  NDB  or  GPS-A, 

Amdt  4 
Kelso,  WA,  Kelso-Longvievv,  NDB  or  GPS-A, 

Amdt  5A 
Pullman-Moscow,  WA,  Pullman-Moscow 

Regional,  VOR/DME  or  GPS-A,  Orig 
Quincy,  WA,  Quincy  Muni,  RNAV  or  GPS  . 

RVVY  27,  Orig 
Richard,  WA,  Richland,  VOR/DME  or  GPS- 

A,  Amdt  5 
Richard,  WA,  Richland,  VOR  or  GPS  RVVY 

25,  Amdt  6 
Richard,  WA,  Richland,  NDB  or  GPS  RWY 

19,  Amdt  5 
Delvan,  VVI,  Lake  Lawn,  NDB  or  GPS  RWY 

18,  Amdt  2 
La  Crosse,  VVI,  La  Crosse  Muni.  .NDB  or  GJ'S 

RVVY  18,  Amdt  16 
Milwaukee,  VVI.  General  Mitchell 
International,  NDB  or  GPS  RVVY  1  L/R, 
Amdt  3 
Milwaukee,  VVI.  General  Mitchell 
International,  .NDB  or  GPS  RVVY  7R,  Amdt 
9 
Neillsville,  VVI,  Neillsville  Muni,  NDB  or  GPS 

RVVY  27,  Amdt  5 
New  Holstein,  VVI,  New  Holstein  Muni,  VOR/ 

DME  or  GPS-A,  Admt  1 
New  Richmond.  VVI,  New  Richmond  Muni. 

NDB  or  GPS  RVVY  14.  Orig 
Oconto.  VVI,  Oconto  Muni,  NDB  or  GPS  RVVY 

29,  Orig-A 
Osceola,  VVI,  L  O  Simcnstad  Muni,  NDB  or 

GPS  RVVY  28.  Amdt  9 
Phillips.  VVI,  Price  Countv.  NDB  or  GPS  RVVY 
6.  Orig 


Phillips.  VVI.  Price  County,  NDB  or  GPS  RWY 

24,  Amdt  2 
Portage,  VVI,  Portage  Muni,  VOR/DME  or 

GPS-A,  Admt  5 
Portage,  WI,  Portage  Muni,  RNAV  or  GPS 

RVVY  17,  Amdt  3 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

Countv,  VOR/DME  or  GPS  RVVY  9,  Admt 

2 
Rock  Springs,  WY.  Rock  Springs-Sweetwater 

County,  VOR/DME  or  GPS  RVVY  27,  Admt 

2 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County,  VOR  or  GPS-B,  Amdt  4 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County,  NDB  or  GPS-C,  Amdt  2 
Sheridan,  WY,  Sheridan  Countv.  VOR/DME 

or  GPS  RWY  31,  Admt  6 
Sheridan,  WY.  Sheridan  County.  VOR  or  GPS 

RVVY  13,  Amdt  5A 

The  following  are  corrected  procedure 
titles  adding  "or  GPS"  published  in 
Transmittal  Letter  94-25  and  94-26. 
Fresno,  CA,  Fresno-Chandler  Downtown, 

NDB  or  GPS-B,  Amdt  7A 
Gardner,  KS,  Gardner  Muni,  NDB  or  GPS-D, 

Amdt  2 
Wichita,  KS,  Wichita  Mid-Continent,  NDB  or 

GPS  RVVY  IR,  Amdt  15 
Wichita,  KS.  Wichita  Mid-Continent,  VOR/ 

DME  RNAV  or  GPS  RVVY  IL,  Admt  1 
Wichita,  KS,  Wichita  Mid-Continent,  VOR.' 

DME  RNAV  or  GPS  RVVY  19R,  Admt  1 
Waseca,  MN,  Waseca  Muni.  NDB  or  GPS 

RWY  15.  Amdt  3A 
Waseca,  MN,  Waseca  Muni,  VOR  or  GPS-.^. 

Admt  3A 
Wheaton,  MN,  Wheaton  Muni,  NDB  or  GPS 

RVVY  34,  Amdt  lA 
Kansas  City,  MO,  Kansas  Citv  Intl,  NDB  or 

GPS  RVVY  IL,  Amdt  15 
Sandusky,  OH,  Griffing  Sandusky.  VOR'DME 

or  GPS  RVVY  27,  Admt  2 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1258 
RIN  3095-AA63 

NARA  Reproduction  Fee  Schedule 

AGENCY:  National  Archives  and  Records 
Administration  (NAR.^). 
ACTION:  Interim  final  rule. 

SUMMARY:  NARA  is  amending  its 
reproduction  fee  regulations  to  correct 
addresses  and  remove  certain 
photographic  reproductions  and  fees 
from  the  published  fee  schedule.  These 
processes  will  continue  to  be  made 
available;  however,  alternative  metliods 
of  providing  the  reproductions  of 
records  held  by  three  NARA  offices  may 
have  different  charges  than  those 
currently  published  in  36  CFR  part 
1258.  Under  a  one-year  trial  program 
intended  to  improve  customer  service. 
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the  Still  Pictunrs  Branch,  the 
Cartographic  and  AnJiit«H:furdl  Branch, 
and  the  Nixon  Fresidential  Materials 
Staff  will  allow  customers  to  order  these 
reproductions  directly  from  NARA- 
atithorized  vendors.  NARA  will  provide 
uidividual  notice  of  the  NARA 
reproductions  fees  or  the  availability  of 
reproductions  from  a  vendor  as  we  now 
do  for  other  processes  not  contained  in 
the  puhlished  fee  schedule.  This  rule 
will  affect  Federal  ag»!!H.ies  and 
inemhers  of  the  public  who  order 
reprodin.tions  from  these  thrtn?  NARA 
offices. 

DATES:  The  effe«.{ive  date  of  this  nile  is 
Mart;h  6.  199.').  Comment  on  the  interim 
rule  must  be  rec^iived  by  Man:h  31, 
1995. 

ADDRESSES:  Submit  comments  to  the 
Director.  Policy  and  Planning  Division 
(PIRM-POL).  National  Archives  at 
College  Park.  8601  Adelphi  Road. 
College  Park.  MD  20740-6001. 
Comments  may  also  I)e  faxed  to  (301) 
713-7270. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Hadyka  or  Nancy  Allard  on 
(301) 713-«730. 

SUPPLEIMENTARY  INFORMATION:  This 
interim  rule  is  being  issued  as  part  of 
NARAs  program  to  improve  customer 
service  by  privatizing  the  order 
fulfillment  process  for  still  photographs, 
aerial  film  and  maps  and  drawings  in 
the  custody  of  the  Still  Picture  Branch, 
the  Cartographic  and  Architectural 
Records  Branch,  and  the  Nixon 
Presidential  Materials  Staff. 
Commencing  on  March  fi,  199.S,  NAR^X 
will  pennit  several  vendors  to  set  up 
copying  work  stations  in  An;hives  11 
located  in  Coilege  Park.  MD.  where  the 
still  photographs  and  cartographic  and 
architectural  ref:ords  are  hou.sed  and 
made  available.  During  a  one-year  test 
period,  these  three  units  will  refer 
customer  requests  for  reproduction  of 
these  media  to  the  vendors,  who  will 
determine  fees.  colle(  t  payments, 
perform  the  copying  work,  and  mail  the 
reprodui  iions  to  the  customers. 
Throughout  the  test  period  researchers 
will  still  have  the  option  of  making  their 
own  copies  in  the  research  rooms, 
within  certain  limitations.  Other  NAR.A 
archival  units  in  the  Washington.  DC, 
area,  and  Presidential  libraries  and 
regional  archives  will  continue  to  offer 
their  traditional  reproduction  service  for 
still  photographs  and  oversize 
documents. 

We  are  revising  §§  1258.2(c)(5), 
1258. II.  and  1258.12  to  refiect  the 
removal  of  published  still  photography 
and  oversize  electrostatic  copying 
processes.  We  are  also  revising  other 
paragraphs  within  §  1258.2(c)  to  reflect 


changed  mailing  addresses  and  the 
transfer  of  the  former  National 
Audiovisual  Center  from  NARA  to  the 
National  Technical  Information  Service 
of  Department  of  Commerr*.  which  was 
effective  on  Ociober  1,  1994. 

This  rule  is  being  issued  as  an  interim 
final  rule  without  prior  noti<:e  of 
proposed  rulemaking  as  permitted  by 
the  Administrative  Procedures  Act  (5 
U.S.C.  553(b)(B))  when  the  agency  for 
good  cau.se  finds  that  notice  and  public 
procedure  thereon  are  impractical, 
unne<»ssary,  or  contrary  to  the  public 
interest.  The  new  trial  pro<:edure  for 
ordering  still  photographs,  aerial  film 
and  maps  and  drawings  will  begin  on 
March  6.  1995.  It  is  in  the  public 
interest  to  provide  this  alternative 
service  as  early  as  possible  to  improve 
(nistomer  service. 

This  rule  is  not  a  signifit^nt 
regulatory  action  for  purposes  of 
Exe<;utive  Order  12866  of  September  30, 
1993  and  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget.  As 
required  by  the  Regulatory  Flexibility 
Act,  it  is  hereby  certified  that  this  rule 
will  not  have  a  significant  impact  on 
small  entities. 

List  of  Subjects  in  36  CFR  Part  1258 

Archives  and  records. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  XU  of  title  36.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PARTI  258— FEES 

1.  The  authority  citation  for  part  1258 
continues  to  read  as  follows: 

Aulhonly:44  V.fl.C.  21t6((:). 

2.  Section  1258.2  is  amended  by 

revising  paragraphs  ((;)(1)  through  (c)(5) 
to  read  as  follows: 

§1258.2    AppUcabltity. 

«  *  •  «  • 

(c)'   •    • 

(1)  National  .Archives  publications, 
including  microfilm  puhlicatinns.  Prices 
are  available  from  Publications 
Distribution  (NECD),  National  Archives, 
Washington,  DC  20408. 

(2)  Reserved. 

(3)  Motion  picture,  sound  rtK:ording. 
and  video  holdings  of  the  National 
Archives  and  Presidential  libraries. 
Prices  for  reproduction  of  these 
materials  are  available  from  the  Motion 
Pidure.  Sound  and  Video  Branch 
(NNSM),  National  Arohives  at  College 
Park,  BfiOl  Adelphi  Road.  College  Park, 
MD  20740-6001.  or  from  the 
Presidential  library  which  has  such 
materials  (see  §  1253.3  of  this  chapter 
for  addresses). 


(4)  MacJiine-readable  records.  Prices 

for  duplitation  are  available  from  the 
Center  for  Klectronic  Records  (NSX), 
National  Archives  at  College  Park,  8601 
Adelphi  Road.  CxyUege  Park,  MD  20740- 
6001. 

(5)  Still  photography,  including  aerial 
film,  and  oversize  maps  and  drawing.s. 
Infonnation  on  the  availability  and 
prices  of  reproductions  of  records  held 
in  the  Still  Pic-tures  Branch  (NNSP)  and 
the  Cartographic  and  Architectural 
Branch  (NNSC),  both  located  at  the 
National  Archives  at  (ftllege  Park,  8601 
Adelphi  Road.  College  Park.  MD  20740- 
6001.  and  in  the  Presidential  libraries 
and  regional  archives  (see  §§  1253.3  and 
1253.7  of  this  chapter  for  addresses) 
should  be  obtained  from  the  unit  which 
has  the  original  records. 


§1258.12    [Amendedl 

3.  Se<;tion  1258.12  is  amended  by 
removing  and  reser\'ing  paragraph  (b). 

Date«l:  January  20,  I9«5. 
Ralph  C.  Bledsoe, 

Ai.lini;  A  n:h  ivisi  of  ihe  United  Stales. 

|FR  Doc  «)5-2157  Filoa  1-27-9.^;  H:Ab  an; I 

BILLING  CODE  751S-OI-P 


POSTAL  SERVICE 

39  CFR  Part  233 

Changes  in  Official  Titles  and 
Delegations  Resulting  From 
Reorganization  of  Postal  Inspection 
Service 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  Postal 
Servi(a;  regulations  by  changing  uffici.il 
titles  and  delegations  of  authority 
resulting  from  the  1993-1994 
reorganization  of  the  Postal  Inspection 
Service. 

EFFECTIVE  DATE:  |anuary  30.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inspei:tion  Servi««  Counsel  Henrv  ]. 
Haunian,  (202)  268-4415. 
SUPPLEMENTARY  INFORMATION:  Postal 
Inspection  Service/Inspector  General 
authority  is  e.stabiished  in  39  CFR  pari 
233.  which  contains  official  titles  and 
delegations  of  authority.  The  1993-1994 
reorganization  of  the  Postal  Inspection 
Service  abolished  certain  headquarters 
and  regional  positions,  created  new 
positions,  changed  the  titles  of  certain 
positions,  and  revised  reporting 
relationships  and  delegations  of 
authority.  Specifically  for  the  purpust^ 
of  this  revision,  the  title  of  Assistant 
Chief  Inspe(.tor  is  changed  to  Deputy 


Chief  Inspector!  the  title  of  the  Inspector 
in  Charge— Spepal  Investigations  is 
changed  to  Inspjector  in  Charge- 
Internal  Affairsj  the  positions  of 
Regional  Chief  Inspector  and  Assistant 
Regional  Chief  jitspector  are  abolished; 
the  position  of  I^anager,  Inspection 
Service  Operatihg  Support  Group,  is 
created;  and  delegations  of  authority  are 
changed  to  reflejiit  the  new  organization. 

List  of  Subjects  \f\  39  CFR  Part  233 

Crime.  Law  eMorcement,  Postal 
Service,  Scizurejsand  forfeitures. 

Accordingly,  88  CFR  part  233  is 
amended  as  set  ^orth  below: 

PART  233— INSPECTION  SERVICE/ 
INSPECTOR  GENERAL  AUTHORITY 

1.  The  authority  citation  for  part  233 
continues  to  read  as  follows: 

Authority:  39  L'lS.C.  101.  401.  402.  403. 
404.406.  410.  4111  3005(e)(1);  12  U.S.C. 
3401-3422:  18  Li.^.C.  981.  1956,  1957.  2254. 
3061;  21  U.S.C.  881,;  Inspector  General  Act  of 
1978.  as  amended  (Pub.  L.  No.  95-452,  as 
amended):  5  U.S.C  .App.  3. 

2.  Section  233.1  is  amended  bv 
revising  paragraph  (c)(3)  to  read  as 
follows:  J I 

§  233.1     Arrest  and  investigative  powers  of 
Postal  Inspectors: 

-  *     *     *     N     * 

(c)*   •   *         I 

(3)  The  Chief  festal  Inspector  hereby 
delegates  authority  to  sign  and  issue 
administrative  subpoenas  to  the 
following  officiails:  Deputy  Chief 
Inspectors;  Managers,  Inspection 
Service  Operatidns  Support  Group;  and 
Inspector  in  Charge — Internal  Affairs. 
*  •  *  4  • 

3.  Section  233  7  is  amended  by 
revising  paragra|)h  (a)  and  the  first  four 
sentences  of  panigraph  (j)(5)  to  read  as 
follows; 


§233.7    Forfeiture  authority  and 
procedures.  I 

(a)  DesignatioAhf  officials  having 
forfeiture  authority.  The  Chief  Postal 
Inspector  is  authorized  to  perform  all 
duties  and  respofisibilities  necessary  on 
behalf  of  the  Po.stal  Service  to  enforce  18 
U.S.C.  981,  22541  and  21  U.S.C.  881.  to 
delegate  all  or  anjy  part  of  this  authority 
to  Deputy  Chief  Inspectors,  Inspectors 
in  Charge,  and  Injspectors  of  the  Postal 
Inspection  Servicje.  and  to  issue  such 
instructions  as  mjay  be  necessary  to 
carry  out  this  authority. 

(5)  Upon  recei|)t  of  a  Petition  for 
Remission  or  Mitjigation,  or  a  Petition 
for  Restoration  of  Proceeds  of  a  Sale,  an 
investigation  must  be  conducted  by  the 


Postal  Inspection  Service  to  determine 
the  validity  of  the  facts  asserted  in  the 
Petition.  No  hearing  shall  be  held. 
Results  of  the  investigation  relating  to 
an  administrative  forfeiture  action  must 
be  forwarded  in  writing  to  the  Deputy 
Chief  Inspector.  Criminal  Investigations. 
Headquarters.-  Postal  Inspection  Service. 
Final  decision  on  such  Petitions  are 
made  by  the  Deputy  Chief  Inspector, 
Criminal  Investigations,  or  a  designee, 
who  must  promptly  notify  the  Petitioner 
of  the  decision.  *  *  * 
*        *        ♦        *        « 

Stanley  F.  Mires. 

Chief  Counsel.  Legislative. 

IFR  Doc.  95-2077  Filed  1-27-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


JMI 


40  CFR  Part  52 

[CA  95-2-6862;  FRL-5144-6) 

Approval  and  Promulgation  of 
Implementation  Plans  California  State 
Implementation  Plan  Revision 
Sacramento  Metropolitan  Air  Quality 
Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  the  approval 
ofa.revision  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  December  8. 
1994.  The  revision  concerns  a  rule  from 
the  Sacramento  Metropolitan  Air 
Quality  Management  District 
(SMAQMD).  This  approval  action  will 
incorporate  this  rule  into  the  federally 
approved  SIP.  The  intended  effect  of' 
approving  this  rule  is  to  regulate 
emissions  of  volatile  organic 
compounds  (VOCs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
as  amended  in  1990  (CA.\  or  the  Act). 
The  revised  rule  controls  VOC 
emissions  from  bakery  ovens.  Thus. 
EPA  is  finalizing  the  approval  of  this 
revision  into  the  California  SIP  under 
provisions  of  the  CAA  regarding  EP.A 
action  on  SIP  submittals.  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
EFFECTIVE  DATE:  This  action  is  effective 
on  March  1,  1995. 

ADDRESSES:  Copies  of  the  rule  revision 
and  EPA's  evaluation  report  for  the  rule 
are  available  for  public  inspection  at 
EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 


rule  revision  are  available  for  inspection 
at  the  following  locations: 
Rulemaking  Section  (A-5-3).  Air  and 
Toxics  Division.  U.S.  Environmentiii 
Protection  Agency.  Region  IX,  75 
Hawthorne  Street.  San  Francisco,  C.-\ 
94105. 
Environmental  Protection  .Agency.  Air 
Docket  (6102).  401  "M"  Street,' SW.. 
Washington,  DC  20460. 
Sacramento  Metropolitan  Air  Quality 
Management  District,  8411  )ackson 
Road.  Sacramento.  CA  95826. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard.  Rulemaking  Section 
(A-5-3),  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105.  Telephone:  (415) 
744-1197. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  8.  1994  in  59  FR  63288, 
EPA  proposed  to  approve  the  following 
rule  into  the  California  SIP:  SMAQMD's 
Rule  458,  Large  Commercial  Bakeries. 
Rule  458  was  adopted  by  SM.-\QMD  on 
June  7,  1994.  This  rule  was  submitted 
by  the  California  Air  Resources  Board 
(CARB)  to  EPA  on  July  13.  1994.  This 
rule  was  submitted  in  response  to  EPA's 
1988  SIP-Call  and  the  CAA  section 
182(b)(2)(C)  requirement  that 
nonattainment  areas  submit  reasonably 
available  control  technology  (R.-\Crr) 
rules  for  all  major  sources  of  VOCs  bv 
November  15,  1992  (the  RACT  catch-up 
requirements).  A  detailed  discussion  of 
the  background  of  the  above  rule  and 
nonattainment  area  is  provided  in  the 
NPRM  cited  above. 

EPA  has  evaluated  the  above  rule  for 
consistency  with  the  requirements  of 
the  C.A..\  and  EPA  regulations  and  EPA 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  pt.iicy 
guidance  documents  referenced  in  the 
NPl^l  cited  above.  EPA  has  found  that 
the  rule  meets  the  applicable  EPA 
requirements.  A  detailed  discussion  ot 
the  rule  provisions  and  evaluations  has 
been  provided  in  59  FR  63288  and  in 
the  technical  support  document  (TSD) 
available  at  EPA's  Region  IX  office  (TSD 
dated  July  28.  1994). ' 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  59  FR  63288.  No  comments 
were  received. 

EPA  Action 

EPA  is  finalizing  action  to  approve 
the  above  rule  for  inclusion  into  the 
California  SIP.  EPA  is  approving  the 
submittal  under  section  1 10(k)(3)  as 
meeting  the  requirements  of  section 
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J10(aJ  and  part  D  of  the  CAA.  This 
approval  action  will  incorporate  this 
rule  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  this 
rule  is  to  regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  fadors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

The  0MB  has  exempted  this  action 
from  review  under  Executive  Order 
12866  which  superseded  Executive 
Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note:  incurpuration  by  refen;ncc  of  the 
State  Implementation  Plan  for  the  State  of 
CaMfomia  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1,  1982. 

Dated:  January  17. 19«15. 
Felicia  Marcus, 
Begional  Administrator 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED} 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401- 767  Iq. 


Subpart  F— Caiifocnia 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(198)(i)(D)  to  read 
as  follows: 

$52,220    Mentilicatton  of  plan. 

***** 

(c)*   •   • 
(198) •   •   • 

(D)  Sacranienio  Metropolitan  Air 
Quality  Management  District. 

{])  Rule  458,  adopted  on  June  7.  1994. 

*         •         •         *         * 

jFR  Dcx^.  95-2152  Filed  1-27-95;  8;45  ami 
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40  CFR  Parts  52  and  81 

(OH06-2-6229A.  OK01-2-6230A.  OH32-2- 
6231A:  FRL-5144-01 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Fmal  rule;  removal. 

SUMMARY:  On  September  21, 1994,  the 
USEPA  published  a  final  rule,  through 
the  "direct  final"  procedure,  approving 
three  ozone  redesignation  requests 
under  section  107  of  the  Clean  Air  Act 
(Act)  for  Preble,  Jefferson,  and 
Columbiana  Counties  in  Ohio.  See  59 
FR  48395.  The  USEPA  is  removing  this 
final  rule  due  to  adverse  comments 
received  on  this  action.  In  a  subsequent 
final  rule,  USEPA  will  summarize  and 
respond  to  the  comments  received  on 
these  redesignation  requests  from  the 
Slate  of  Ohio. 

EFFECTIVE  DATE:  January  30. 1995. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following  location: 
United  States  Environmental  Protection 

Ohio— Ozone 


Agency,  Region  5,  Air  Enforcement 
Branch.  77  West  Jackson  Bovdevard. 
Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Jones,  Environmental  Scientist, 
Regulation  Development  Soction,  Air 
Enforcement  Branch  |AE-1 7J),  United 
States  Environmental  Protection 
Agency.  Region  5.  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312)8tt(>-6058. 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Ozone. 

40  CFR  Port  8J 

Air  pollution  control. 

Dated:  Docember  14, 1994. 
Valdac  V.  Adamkus. 

Hegionol  Afiministrator. 

Chapter  1,  title  40  of  the  Code  of 
Federal  Regidations  is  amended  as 

follows: 

PART  52— {AMENDEDl 

1.  The  authority  citation  for  part  52 
tX)ntinues  to  read  as  follows: 

Authority:  42  IJ..S.C.  7401-7671q. 

§52.1885    [Amended] 

2.  Section  52.1885  is  amended  by 
removing  paragraph  (a)  (5). 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALfTY  PURPOSES— OHIO 

1.  The  authority  citation  of  part  HI 
i:ont)nues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-76714. 

2.  In  §  81.336  the  ozone  table  is 
amended  by  revising  the  entries  for 
Columbiana,  Preble,  and  Jefferson 
Counties  to  read  as  follows: 

§81.336    Ohio. 


Designated  area 


Designation 


Classification 


Date' 


Type 


Date' 


Type 


Cotunbtana  Courtfy  Area: 

CoiunOiana  County  March  1. 1995 

•  •  • 

Preble  County  Area; 

Prebte  County  „ March  1. 1995 

Steubenville  Area: 

Jefferson  County March  1.  1995 


Nonattainment 

Nortattamment 
Nonattainment 


Incomplete  Data. 

Transitionai 
Transitionat 


Ohio— Ozone— Continued 


Destgnated  area 


Designation 


Classification 


Date' 


Type 


Date" 


Type 


'  This  date  is  November  15.  1990.  unless  othenwlse  noted. 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  61 
RIN  3067-AC29 

National  Flood  Insurance  Program; 
Insurance  Coverage  and  Rates 

AGENCY:  Federal  Ihsurancc 
Administration,  F^.A. 
ACTION;  Final  rult;! 


SUMMARY:  This  finjai  nile  amends  the 
National  Flood  Insurance  Program 
(NFIF)  regulations  to  increa.se  the 
waiting  period  before  which  flood 
insurance  coverage  becomes  effective 
under  the  Standard  Flood  Insurance 
Policy  and  to  increase  the  limits  of 
coverage  available  under  the  NFIP.  This 
final  rule  is  necessary  to  comply  with 
the  waiting  period  requirement  and 
maximum  flood  insurance  coverage 
amounts  established  by  the  National 
Flood  Insurance  Ri4orm  Act  of  1994. 
The  intent  of  this  final  rule  is  to 
establish  a  30-day  waiting  period,  with 
certain  exceptions,  before  fiood 
insurance  coverage  becomes  effei.live 
under  the  Standarti  Flood  Insurance 
Policy  and  to  provide  higher  limits  of 
flood  insurance  cojverage  to  (  urrent  nnd 
new  policyholders. 
EFFECTIVE  DATE:  Mflrch  1.  199.i. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  M.  Plaxiro,  Jr.,  Federal 
Emergency  Managtsment  Agency, 
Federal  Insurance  AdminLstrntion.  500 
C  Street  SW.,  VVasljilnglon,  DC:  20472, 
(202) 646-3422.      j . 

SUPPLEMENTARY  INFORMATION:  As  part  of 
the  implementation  of  the  .NJalional 
Flood  Insurance  Reform  Act  of  1994  (the 
Reform  Act),  on  Novemlwr  15.  1994,  the 
Federal  Emergency  Management  Agency 
(FEMA)  published  in  ihe  Federal 
Register  (Vol.  59,  page  58808)  a 
|)roposed  rule  to  increa.se  the  waiting 
period  from  five  days  to  30  days  before 
Hood  insurance  (overage  be<;omes 
effective  under  the  Standard  Flood 
Insurance  Policy  and  to  increase  the 
limits  of  coverage  available  under  the 
National  Flood  Insurance  Program. 


The  Reform  7\ct  provided  for  two 
exceptions  to  the  30-day  waiting  period, 
i.e.,  (1)  when  the  initial  purchase  of 
flood  insuranr:e  is  in  connection  with 
the  making,  increasing,  extension,  or 
renewal  of  a  loan  and  (2)  when  the 
initial  purt.hase  of  flood  insurance 
occurs  during  the  one-year  pt  liod 
following  notice  of  the  issuance  of  a 
revised  flood  map  for  a  community. 
.'\  45-dny  period  was  provided  for 
review  and  comment  on  the  proposed 
changes.  FEMA  received  comments  on 
the  proposed  changes  from  five 
respondents.  The  tally  of  comments 
included  representatives  from  three 
private  insurance  c:ompanies 
partit;ipating  in  the  NFIP  Write  Your 
Own  (VVYOJ  Program,  one  bank,  and  a 
national  trade  association  representing 
.sai'ings  and  community  financial 
institutions. 

All  five  respondents  (  ommented  on 
the  waiting  period. 

One  WYO  company  respondent 
commented  that  imposing  a  longer 
waiting  period  before  coverage  becomes 
effective  "will  have  a  potential  negative 
impact  on  efforts  to  market  flood 
insurance"  and  that  imposing  a  longer 
waiting  period  will  also  result  "in  an 
increase  in  disaster  assistance  payments 
sinr:e.  at  the  time  of  a  flood,  people  not 
yet  flooded  will  be  less  inclined  to  buy 
flood  insuran<:e."'  Whatever  the  validity 
of  these  points  may  be,  the  longer 
waiting  period  must  be  implemented 
since,  as  the  respondent  pointed  out,  the 
Reform  AcX  mandates  such  action. 

Another  WYO  company  re.spondenl 
noted  that  the  waiting  period  does  not 
apply  to  the  initial  purchase  of  flood 
insurance  in  connection  with  the 
making,  increasing,  extension,  or 
renewal  of  a  loan  and  inquired  whether 
this  exception  extends  to  transactions 
related  to  refinancing  and  home  equity 
loans.  The  exception  extends  to  such 
transactions  so  long  as  the  purchase  of 
flood  insurance  is  the  initial  purchase  of 
such  insurance.  The  regulations 
currently  provide  for  no  waiting  period 
in  the  ca.se  of  a  title  transfer,  so  long  as 
the  policy  is  applied  for  and  the 
premium  is  paid  at  or  prior  to  the  title 
transfer.  It  is  important  to  point  out  that 
the  Reform  Ad  does  not  provide  for  this 
exception  and,  therefore,  the  current 
provfsion  related  to  title  transfers  will 


not  apply  on  and  after  March  1,  1995. 
This  provision  has.  in  essence,  been 
replaced  by  the  loan  closing  exception 
which,  in  most  cases,  has  the  same 
result. 

The  national  tnide  assoi.iatio)) 
respondent  commented  on  the 
exception  to  fho  w.iiting  period  in 
connection  with  the  purchase  of  new 
flood  insuranc;e  covera^t'  for  one  year 
after  notice  of  a  remapping  or 
redesignation  of  a  flood  zone.  That- 
respondent  noted  that  the  "provision 
presupposes  that  the  servicer  of  tht-  loan 
has  an  obligation  to  require  pun  hase  by 
a  borrower  within  a  specific  period  of 
time  following  the  publication  of  a 
notice  of  remapping  or  redesign;)! ion" 
and  further  coinniented  that  "it  is  not 
dear  under  either  the  statute  or  the 
proposal  iu.st  what  the  nature  of  the 
servicer's  oblig.ition  is  as  it  relates  lu 
this  form  of  purchase  obligalion.  Ihe 
Conference  Conunittee  Report  refers  lo 
"tripwires'  and  suggests  Ihat  Ihe 
obligation  to  require  purchase  by  the 
borrower  may  ojily  arise  when  a  h-ndcr 
is  "making,  increasing,  extending  or 
renewing  a  loan." 

Based  on  its  interprelaliun,  this 
respondent  commented  that  ""it  would 
be  inappropriate  to  include  the  one-year 
limitation  •    •   •   bet;ause  the  pun,ha.s«; 
obligation  (ould  ;jrise  af  anv  time,  not 
just  within  one  year  of  publicution  of 
map  amendments."  This  respondent 
further  commented  that  the  s}>ec!fic 
one-year  limitation  is  not  included  in 
the  language  of  I  he  statute  and 
suggested  that.    Until  the  is.sue  of 
timing  of  the  purchase  requirement  tsm 
be  resolved".  FHM.A  should  eliminate 
Ihe  one-year  limitation  and  replace  the 
op«!ning  phrase  with  the  following 
language:  "At  any  time  following  thi' 
issuance  of  a  revised". 

FKMA  is  nut  i.learabtjul  the 
respondent's  c:oii<^rn  and  points  out 
that  the  specific  one-year  period  related 
to  map  revisions  is  indeed  included  in 
the  statute  (stM:.  579  of  the  Reform  Act) 
which  revises  sec  tion  1306  of  the 
National  Flood  Insuram  e  .\(,t  ol  19«>H  lo 
add  subsec;tion  (c).  The  sp<?t:ific 
referencje  to  the  one- year  f>f<riod  is  in 
sec:tion  130<j(c)(2J(H). 

As  jjoinled  out  in  the  SUPPLEMENTARY 
INFORMA"nON  section  of  the  pmpo-secl 
rule,  the  Reform  Act  provid»s  th.it  the 


JMI 
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one-year  period  starts  on  the  date  of 
publication  of  the  notice  of  the  revision 
and  requires  that  the  notice  be 
published  not  later  than  30  days  after 
the  effective  date  of  the  map  revision. 
Since  agents  using  flood  maps 
automatically  get  copies  of  revised  maps 
with  the  effective  date  of  the  revision 
shown  on  the  map  but  may  not  see  the 
new  notice  that  is  required,  FEMA  is 
interpreting  the  period  for  this 
exception  to  be  the  13-month  period 
beginning  on  the  effective  date  of  the 
map  revision.  Due  to  a  technical 
oversight,  this  13-moiith  interpretation 
was  not  included  in  the  regulatory  text 
of  the  proposed  rule.  This  oversight  has 
been  corrected  and  the  exception  to  the 
waiting  period  in  connection  with  the 
purchase  of  new  flood  insurance 
coverage  made  pursuant  to  a  remapping 
or  redesignation  of  a  flood  zone  is 
revised  in  this  final  rule  to  reflect  the 
13-month  period. 

A  WYO  company  respondent  made 
reference  to  the  current  procedure  for 
allowing  for  the  renewal  of  policies  with 
the  same  policy  number  after  the  30-day 
grace  period  but  within  90  days  of  the 
policy  expiration.  In  such  an  instance, 
current  procedures  require  that  the  5- 
day  waiting  period  be  calculated  from 
the  date  the  renewal  premium  payment 
is  received.  In  those  instances  where  the 
policy  has  lapsed  for  more  than  90  days, 
a  new  application  is  required.  This 
respondent  has  expressed  concern  that 
"using  the  30-day  waiting  period  would 
require  a  new  application  on  any 
renewal  payments  received  sixty  (60)  or 
more  days  after  expiration,  as  the 
addition  of  the  waiting  period  would 
extend  the  lapsed  coverage  to  ninety 
(90)  days  or  more." 

This  concern  indicates  a 
misunderstanding  of  one  of  the  FEMA 
rules  regarding  policy  renewal  when  the 
renewal  payment  is  received  after  the 
30-day  grace  period.  The  respondent 
mistakenly  believes  that  the  premium 
has  to  be  received  early  enough  so  that 
the  30-day  waiting  period  is  over  and 
the  coverage  is  in  force  by  the  90th  day. 
However,  in  that  .situation,  in  order  not 
to  be  required  to  submit  a  new 
application,  it  is  sufficient  that  the 
premium  be  received  within  90  days 
after  expiration.  If  the  renewal  notice 
and  premium  are  received  on  day  90, 
the  policy  bearing  the  former  policy 
number  may  be  placed  in  force  30  days 
following  receipt,  without  a  new 
application. 

That  respondent  and  another  WYO 
company  respondent  expressed  concern 
as  to  the  impact  the  30-day  waiting 
period  will  have  on  policies  issued 
through  the  Mortgage  Portfolio 
Protection  Program  (MPPP).  Both  of 


these  respondents  pointed  out  that, 
since  the  MPPP  guidelines  require  a  45- 
day  notification  letter  cycle  prior  to 
application  for  force-place  flood 
insurance  coverage,  imposing  the  30- 
day  waiting  period  for  policies  issued 
under  the  MPPP  will  result  in  a 
minimum  of  75  days  before  coverage 
could  be  in  effect.  The  other  WYO 
company  respondent  further 
commented  that,  in  accordance  with  the 
provisions  of  the  Reform  Act.  "if  the 
lender  and  borrower  dispute  the  flood 
zone  in  writing  to  the  Director  and  the 
Director  does  not  respond  for  45  days, 
the  collateral  is  still  listed  as  being  iri  a 
flood  zone,  a.-^d  the  customer  does  not 
purchase  t^.t>  required  insurance, 
collateral  could  potentially  be 
uninsured  for  an  additional  45  days 
increasing  the  total  to  120  days."  Based 
on  their  concerns,  these  respondents 
urged  that  the  30-day  waiting  period  not 
be  applicable  in  those  instances  where 
the  lender  is  purchasing  the  flood 
insurance  coverage  for  the  borrower, 
even  though  the  cost  of  the  policy  will 
be  passed  on  to  the  borrower. 

While  FEMA  appreciates  their 
concerns,  the  statute  is  quite  specific 
concerning  the  exceptions  to  the  30-day 
waiting  period  and.  since  the  examples 
cited  by  these  respondents  do  not  fall 
within  those  exceptions,  FEMA  cannot 
waive  the  30-day  waiting  period  for 
these  situations.  Therefore,  the  revisions 
to  the  waiting  period  are  incorporated 
into  the  final  rule  as  originally 
proposed,  except  for  the  change  related 
to  the  13-month  period  in  connection 
with  the  remapping  or  redesignation  of 
a  flood  zone  as  discussed  above. 

As  pointed  out  in  the  proposed  rule, 
however,  the  Reform  Act  requires  FEMA 
to  conduct  a  study  to  determine  the 
appropriateness  of  existing 
requirements  regarding  the  effective 
date  and  time  of  coverage  under  flood 
insurance  contracts  obtained  through 
the  national  flood  insurance  program. 
Congress  stipulated  that,  in  conducting 
the  study,  the  Director  shall  determine 
whether  any  delay  between  the  time  of 
purchase  of  flood  insurance  coverage 
and  the  time  of  initial  effectiveness  of 
the  coverage  should  differ  for  various 
classes  of  properties  or  for  various 
circumstances  under  which  such 
insurance  was  purchased.  The 
comments  received  from  the 
respondents  will  be  considered  as 
FEMA  conducts  this  study. 

Two  of  the  respondents  commented 
on  the  proposal  to  increase  the  limits  of 
coverage  under  the  NFIP. 

A  WYO  company  inquired  whether  a 
primary  single  family  residence  that  is 
currently  insured  in  the  maximum 
amount  of  coverage  and  thus  qualifies 


for  replacement  cost  coverage  would 
still  be  entitled  to  replacement  cost 
.should  a  loss  occur  between  the  time 
the  increased  limits  of  coverage  take 
effect  and  the  time  the  policy  is  due  for 
renewal.  The  company  questioned 
whether,  in  such  an  instance,  the  loss 
would  be  settled  on  a  replacement  cost 
or  actual  cash  value  basis.  The  company 
also  inquired  regarding  the  same 
scenario  when  the  insured  has  a  three- 
year  policy  and  in  the  case  of  a 
condominium  building  which  is  insured 
under  the  Residential  Condominium 
Building  Association  Policy.  FEMA  will 
be  issuing  implementing  instructions 
which  will  address  this  issue  aud  will 
be  sent  to  this  WYO  company  and  all 
other  WYO  companies.  This  WYO 
company  also  inquired  about  the 
effective  date  should  an  agent  submit  a 
request  to  increase  limits  for  a 
residential  structure  to  the  new 
$250,000  maximum  before  March  1.  In 
setting  forth  its  understanding,  the 
company  correctly  concluded  that  if  the 
endorsement  (with  appropriate 
premium,  of  course)  is  submitted  before 
March  1,  1995,  the  endorsement  would 
become  effective  after  five  days  or  on 
March  1  (whichever  is  later)  and  that 
any  endorsement  (with  appropriate 
premium)  submitted  on  or  after  March 
1, 1995,  would  become  effective  after  a 
30-day  waiting  period  (unless  one  of  the 
exceptions  applied,  of  course). 

In  commenting  on  the  maximum 
amounts  of  coverage  to  be  available  after 
March  1.  1995,  the  national  trade 
association  respondent  urged  FEMA  "to 
work  in  conjunction  with, the  bank 
regulatory  agencies  on  a  state  and 
federal  level  to  coordinate  the 
obligations  of  financial  institutions." 
This  respondent  pointed  out  that  some 
existing  federal  regulations  require 
institutions  to  "maintain  coverage  for 
the  term  of  the  loan'  in  an  amount  "at 
least  equal  to  the  out.standing  principal 
balance  of  the  loan  or  the  maximum 
coverage  available  with  respect  to  the 
particular  type  of  property  under  the 
Act,  whichever  is  less." "  This 
respondent  expressed  the  belief  that 
compliance  with  those  regulations  may 
require  that  additional  insurance  be 
purchased  "in  those  instances  where 
insurance  must  be  maintained  in  the 
amount  of  the  maximum  available 
under  the  flood  insurance  program"  and 
thus  questioned  whether  the  current 
loan  servicer  is  obligated  to  act 
immediately  to  increase  the  amount  of 
coverage  or  whether  a  reasonable  time 
period  will  be  available  for  the  purchase 
of  additional  insurance.  This 
respondent  suggested  that,  given  the 
complexities  of  present-day  loan 


servicing,  a  significant  period  of  time, 
such  as  180  days  following  the  date  of 
availability  of  the  increased  coverage,  be 
provided  to  allow  lenders/servicers 
sufficient  time  to  arrange  or  cau.se  the 
borrower  to  obtain  any  required 
additional  coverage. 

This  respondent  pointed  out  that 
section  524  of  (he  Reform  Act  "specifies 
the  notifications  required  for  a  property 
in  a  designated  flood  plain  "covered  by 
such  insurance  in  an  amount  less  than 
the  amount  retjuired  for  the  property'  " 
and  suggested  ihat  FEMA  "clarify  that 
these  procedures  are  the  same  steps  to 
be  followed  in  |the  event  additional 
insurance  is  reflUired."  It  was  suggested 
that  the  notificjilion  and  standard 
hazard  determination  forms  being 
promulgated  piirsuant  to  .sr:ctions  527 
and  528  of  the  Reform  Act  "include 
language  to  alert  the  borrower  to  the 
potentiui  :equir«ment  to  pun  base 
additional  insurance  at  a  future  date." 
This  suggestion  will  be  considered  as 
the  notification  and  standard  hazard 
determination  forms  are  being 
developed.  The  final  authority  regarding 
regulations  relaiting  to  the  obligations  of 
financial  institutions  rests  with  the 
various  federal  entities  for  lending 
regulation.  However,  FEMA  does  have  a 
consulting/cooitdinating  role  with  those 
federal  entities  land  will  pass  these 
comments  along  to  those  entities  for 
their  consideration. 


Except  in  Hawaii, 


National  Environmental  Policy  Act 

This  final  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Executive  Order  12898,  Environmental 
lustice 

The  socioeixjuomic  conditions 
relating  to  this  final  rule  were  reviewed 
and  a  finding  was  made  that  no 
disproportionately  high  and  adverse 
effect  on  minority  or  low  income 
populations  result  from  this  final  rule. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  final  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
Section  2(f)  of  E.O.  12866  of  .September 
30,  1993,  58  FR  51735,  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  Nevertheless,  this  final  rule 
adheres  to  the  regulatory  principles  set 
forth  in  E.O.  12866. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain  a 
f.ollection  of  information  requirement  as 
de.scribed  in  section  3504(h)  of  the 
Paperwork  Reduction  Act. 

Executive  Order  12612,  Federalism 

This  final  rule  involves  no  policies 
tliat  have  federalism  implications  under 


Single  Family  Residential 

lAlaska.  Guam,  U.S.  Virgin  Islands  

In  Hawaii,  Alaska,  Guam,  U  S.  Vrrgin  Islands  

Other  Residential 

Except  in  Hawaii,  Alaska,  Guam.  U.S.  Virgin  Islands 

In  Hawaii,  Alaska.  Guam,  U.S.  Virgin  Islands 

Nonresidential 


Small  business 

Churches  and  other  properties 


11. 


Contents* 


Residential 

Small  business 
Churches,  other  properties 

'  Only  first  layer  available  under  emergency  program 
2  Per  unit.  ^ 


Executive  Order  12612,  Federalism, 
dated  October  26,  1987 

Executive  Order  12778,  Civil  Ju.stice 
Reform 

This  final  rule  meets  the  applicable 
standards  of  snction  2(h)(2)  of  Executive 
Order  12778. 

"List  of  SubjccLs  in  44  CFR  Fart  61 

Flood  insunuice.  Reporting  niij 
recordkeeping  requirements. 

Accordingly.  44  CFR  part  61  is 
amendiKl  as  follows: 

PART  61— INSURANCE  COVERAGE 
AND  RATES 

1.  The  nulliority  citation  lor  i'jrt  ^>^ 
{ ontinues  to  read  js  follows: 

Authority:  42  I' S.C.  4001  et  sec/.. 
Kt  iirganization  Plan  .\o.  3  »if  1978,  43  VK 
4m4M,  3  CFK,  1978(>.nip..  p.  32«);  E.O. 
12127  of  .Mar  31.  1979.  44  FR  19367.  3  CFR 
1979  Coinp.,  p  37b. 

2.  Section  61.6  is  revised  to  read  a.s 
follows; 

§  61 .6    Maximum  amounts  o»  coverage 
available. 

(a)  Pursuant  to  section  1306  of  th«! 
Act,  the  following  are  the  limits  of 
coverage  available  under  the  emergeuf.y 
program  and  under  the  regular  program. 


Regular  program 


Emergency 
program ' 
first  layer 


35,000 
50.000 

100.000 
150,000 

100,000 
100,000 

10,000 
100,000 
100,000 


Second 
layer 


Total 
amount 
availat>)e 


215.000 
20G.000 

150.000 
100.000 

400.000 
400.000 

90,000 
400,000 
400,000 


250.000 
250.000 

250.000 
250.000 

500.000 
500.000 

100,000 
500,000 
500.000 


(b)  In  the  insuring  of  a  residential 
condominium  building  in  a  regular 
program  community,  the  maximum 
limit  of  building  coverage  is  $250,000 
times  the  number  of  units  in  the 
building  (not  to  exceed  the  building's 
replacement  cost). 


3.  Section  61.: 
follows: 


JMI 


:  is  amended  as 


a.  By  revising  paragraphs  (a),  (b).  and 
(c)  to  read  as  follows; 

§61.11    Effective  date  and  time  of  coverage 
under  the  Standard  Fk>od  Insurance 
Policy— New  Business  Applications  and 
Endorsements. 

(a)  During  the  13-month  period 
beginning  on  the  effective  date  of  a 
revised  Flood  Hazard  Boundary  Map  or 


Flood  Insurance  Rate  Map  for  a 
community,  the  effective  date  and  time 
of  any  initial  flood  insurance  coverage 
shall  be  12:01  a.m.  (local  time)  on  the 
first  calendar  day  after  the  application 
date  and  the  presentment  of  payment  of 
premium;  for  example,  a  flood 
insurance  policy  applied  for  witn  the 
payment  of  the  premium  on  May  1  will 
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become  effective  at  12:01  a.m.  on  May 
2. 

(b)  Where  the  initial  purchase  of  flood 
insurance  is  in  connection  with  the 
making,  increasing,  extension,  or 
renewal  of  a  loan,  the  coverage  with 
respect  to  the  property  which  is  the 
subject  of  the  loan  shall  be  effective  as 
of  the  time  of  the  loan  closing,  provided 
the  written  request  for  the  coverage  is 
received  by  the  NFIP  and  the  flood 
insurance  policy  is  applied  for  and  the 
presentment  of  payment  of  premium  is 
made  at  or  prior  to  the  loan  closing. 

(c)  Except  as  provided  by  paragraphs 
(a)  and  (b)  of  this  section,  the  effective 
date  and  time  of  any  new  policy  or 
added  coverage  or  increase  in  the 
amount  of  coverage  shall  be  12:01  a.m. 
(local  time)  on  the  30th  calendar  day 
after  the  application  date  and  the 
presentment  of  payment  of  premium;  for 
example,  a  flood  insurance  policy 
applied  for  with  the  payment  of  the 
premium  on  May  1  will  become 
effective  at  12:01  a.m.  on  May  31. 
***** 

b.  In  paragraph  (e),  by  removing,  in 
the  second  sentence,  the  phrase  "(P.O. 
Box  459,  Lanham,  Maryland  20706)". 

c.  By  removing  paragraphs  (f)  (1)  and 
(2)  and  by  redesignating  paragraph  (f)(3) 
as  paragraph  (g). 

d.  In  newly  redesignated  paragraph 
(g),  by  removing  the  word  "this"  and 
after  "(f)"  add  "of  this  section". 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 
Dated:  Januarv  23.  1995. 
Elaine  A.  McRevnolds, 
Administrotffi.  Ffdt^ral  Insurance 
Administmlmn 
(FR  Doc.  «5-.'J4M  Filed  1-27-95;  8:45  am) 

BILLING  CODE  671S-05-P 


44  CFR  Part  65 
[Docket  No  FEM/i-7123] 

Changes  m  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA 
ACTION:  IntHrim  rule. 


SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  their 
contents. 


DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Chief.  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SVV., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  flood  elevation 
determinations  are  available  for 
inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  numbej  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program. 

These  modified  ^elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 


community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director.  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
fiexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30.  1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  use.  4001  el  seq.: 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329:  E.O.  12127.  44  FR  19367 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows; 


State  and  county 


Location 


Alat)ama:  Tusca- 
loosa. 

Connecticut:  Fair 
field  county 


Florida:  Unincor- 
porated area; 


Georgia:  Unincor- 
pofated  areas. 


Indiana:  Boone 
county. 


Minnesota:  Henne- 
pin county. 

Mississippi;  Panola 
county. 


New  Jersey:  SuS' 
sex  county. 


^4€w  York:  Moniipe 
county. 


Nortti  Carolina:  Un- 
incorporated 
areas. 

Nortti  Carolina:  fitt 
county. 

Nortti  Carolina: 
Rockingham 
county. 

Ohio:  Miami  cou  ty 


Pennsylvania:  Dfiu- 
phin  county. 


West  Virginia':  Piiit- 
nam  county. 

Wisconsin:  Dane) , 
county.  j ' 


City  of  Tusca- 
loosa. 

City  of  Stamford 


Collier  county  .... 


Gwinnett  county 


City  of  Let)anon 


City  of  St  Louis 
Park. 


City  of  Batesville 

Township  of 
Byram. 

Town  of  Gates  .. 
Granville  county 


City  of  Green- 
ville. 

City  of  Reidsville 


Unincorporated 
areas. 

Township  of 
Middle  Paxton. 


Unincorporated 
areas  of  Put- 
r>am  county. 

City  of  Madison 


Dates  and  name  of 
r>ewspaper  where  no- 
tice was  published 


Nov.  25.  1994,  Dec.  2. 
^99A,Th€  Tusca- 
loosa News. 

Oct.  19,  1994,  Oct.  26, 
1994,  Stamlord  Ad- 
vocate. 

Oct.  28,  1994,  Nov.  4. 
1994,  Naples  Daily 
News. 

Sept.  1,  1994,  Sept.  8, 
1994,  The  Atlanta 
Journal-Constitution. 

Oct.  11,  1994.  Oct.  18. 
1994.  The  Reporter. 

Oct.  5.  1994.  Oct.  12. 
1994.  Sun  Sailor. 


Oct.  26,  1994,  Nov.  2. 
1994.  The  Panolian. 

Mar.  23,  1994,  Mar.  30, 
1994,  The  New  Jer- 
sey Herald. 

Oct.  5.  1994.  Oct.  12. 
1994.  Gates  Chili 
News. 

Sept.  29,  1994,  Oct.  6, 
1994,  Oxford  Public 
Ledger  S  Butner 
Creedmoor  News. 

Nov.  23,  1994.  Nov. 
30,  1994,  Daily  Re- 
flector 

Oct.  11.  1994.  Oct.  18. 
1994,  Reidsville  Re- 
view. 

Nov.  23,  1994.  Nov. 

30,  1994,  Troy  Daily 

News. 
Oct  6.  1994.  Oct.  13. 

1994,  The  Patriot 

and  Evening  News. 

May  12.  1994,  May  19, 
1994.  Putnam  Demo- 
crat. 

Dec.  2.  1994.  Dec.  9. 
1994.  The  Capital 
Times. 


Chief  executive  officer  of  community 


The  Honorat>le  Alvin  P.  DuPont.  Mayor  of 

the  City  of  Tuscaloosa.  P.O.  Box  2089. 

Tuscaloosa.  Alabama  35403. 
The  Honorable  Stanley  Esposilo,  Mayor  of 

the  City  of  Stamford.  888  Washington 

Boulevard.  Stamford.  Connecticut  06904- 

2152. 
Mr.  Timothy  Constantine.  Chairman  of  the 

Collier  County   Commis-   sioners,   3301 

Tamtami  Trail  East.  Building  F.  Naples 

Ftorida  33962. 
Mr.  Wayne  HiH.  Chairman  of  the  Gwinnett 

County    Board    of    Commissioners,    75 

Langley    Drive,    Lawrenceville,    Georgia 

30245-6900. 
The  Honorable  James  Acton,  Mayor  of  the 

City  of  Lebanon,  201  East  Mam  Street, 

Lebanon,  Indiana  46052. 
The  Honorable  Lyie  Hanks.  Mayor  of  the 

City  of  St.  Louis  Park,  505  Minnetonka 

Boulevard,   St.    Louis    Park,    Minnesota 

55416-2290. 
The  Honorable  Bot)by  Baker,  Mayor  of  the 

Town    of    Batesville,    P.O.    Box    689, 

Batesville,  Mississippi  38606. 
The  Honorable  Richard  A.  Bowe,  Mayor  of 

the  Township  of  Byram,   10  Mansfield 

Drive,  Stanhope,  New  Jersey  07874. 
Mr.  Ralph  J.  Esposito,  Supervisor  for  the 

Town   of   Gates.    1605    Buffalo    Road. 

Rochester.  New  York  14624. 
Mr.  John  W.   Lewis.  Jr..  Granville  County 

Manager.  P.O.  Box  906.  Oxford.  North 

Carolina  27565. 

The  Honorable  Nancy  M.  Jenkins,  Mayor  of 
the  City  of  Greenville.  P.O.  Box  7207. 
Greenville.  North  Carolina  27835-7207. 

The  Honorable  W.  Clark  Turner.  Mayor  of 
the  City  of  Reidsville,  230  West  More- 
head  Street,  Reidsville,  North  Carolina 
27320. 

Mr.  Richard  Adams,  President  of  the  Miami 
County  Commissioners,  201  West  Mam 
Street,  Troy,  Ohio  45373. 

Mr.  Richard  Peffer.  Chairman,  Middle 
Paxfon  Township  Board  of  Supervisors, 
P.O.  Box  277,  Dauphin,  Pennsylvania 
17018. 

Mr.  Dave  Alford,  President  of  the  Putnam 
County  Commission,  P.O.  Box  149.  Win- 
fteld.  West  Virginia  25213. 

The  Honorable  Paul  Soglm,  Mayor  of  the 
City  of  Madison.  City-County  Building. 
Room  403,  210  Martin  Luther  Kmg.  Jr. 
Boulevard,  Madison,  Wisconsin  53710. 


Effective  date  of 
nvxlification 


Nov.  16.  1994  . 
Sept.  30.  1994 

Oct.  21.  1994  .. 

Aug.  25,  1994  . 

Oct.  3.  1994  . ... 
Sept.  28.  1994 

Sept.  19.  1994 
Sept.  15.  1994 
Sept.  28.  1994 
Sept.  23.  1994 

Mar.  1.  1995  .... 
Sept.  30.  1994  . 

May  16.  1995  ... 
Jan.  11.  199_5  . . 

May  6,  1994  

Nov.  23.  1994  .. 


Community 
No. 


010203 
090015  D 

120067  E 

130322  C 

180013  C 
270184  B 

280126  C 
340567 
360416  B 
370325  C 

3701 91  B 
37020S  B 

390398  B 
420387  B 

540164 
550C83 


(Catalog of  Fodeial  Domestic  Assistance  No. 
83.100.  "Flood  Itisurance.") 

Dated:  Ianuarw23.  1995. 

Richard  T.  MooiiL 

Astsociatf  Diretti  <tfnr  Mitigation. 

(FR  Doc.  95-220t  Filed  1-27-95;  8:45  am) 

BILLING  CODE  67ia^XM> 


JMI 


44  CFR  Part  65 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Final  rule. 

SUMMARY:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below.  These 


modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  ratt-s 
for  new  buildings  and  their  contents. 

EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
IFIRMs)  in  effect  for  each  listed 
community  prior  to  this  dale. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  communitv  are 
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available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Chief.  Hazard 
Identification  Branch,  Mitigation 
Directorate.  500  C  Street.  SVV.. 
Washington.  DC  20472.  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 
modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Associate  Director  has  resolved  any 
appeals  resulting  from  this  notification. 

The  modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  notice.  However,  this 
rule  includes  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  fiood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 


already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  fiood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director.  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  required  to  maintain  community 


eligibility  in  the  National  Flood 
Insurance  Program.  No  regulator)- 
fle.xibility  analysis  has  been  preparetl. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(fl  of  Executive  Order  12866  of 
September  30,  1993.  Regulator} 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  l.'.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  (TK. 
1978  Comp..  p.  329:  E.O.  12127,  44  FK  19367 
3  CFK.  1979  t:omp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of 
newspaper  where  no- 
tice was  published 

Chief  executive  officer  of  community 

Effective  date  of 
rrxxJification 

Community 
No. 

lllinots:  Cook  cind 

Village  of  Arling- 

June 9.  1994,  June  16. 

Ms.  Arlene  Mulder,  President  of  the  Village 

Dec.  2.  1994    ... 

170056  B 

Lake  counties 

ton  HeigtTts 

1994,  Daity  Herald. 

of'Artington  Heights,  33  South  Arlington 

(FEMA  Docket 

Heigtrts  Road,  Arlington  Heights,  Illinois 

No.  7104). 

60005. 

lllino«:  DuPage  and 

City  of 

July  13.  1994,  July  20. 

The  Honorable  Samuel  T.  Mjicrane,  Mayor 

June  30.  1994  .. 

170213  C 

Will  counties 

Napen/ille. 

1994.  Napervrtte  Sun. 

of  the  City  of  Naperville,  400  South  Eagle 

(FEMA  Docket 

Street.  Naperville.  Illinois  60566-7020. 

No.  7111). 

Indiana:  Hamilton 

City  of  Carmel  ... 

June  22.  1994.  June 

The  Honorable  Ted  Johnson.  Mayor  of  ttie 

May  24,  1994  ... 

180081  C 

county  (FEMA 

29,  1994,  The  Car- 

City of  Carmel,  One  Civic  Square.  Car- 

Docket No.  7104). 

mel  News  Tnbune. 

mel,  Indiana  40032. 

Minnesota:  Anoka 

City  of  Coon 

Apr.  1,  1994,  Apr.  8. 

Mr.  Robert  Svehia,  Coon  Rapids  City  Man- 

Mar. 22,  1994  .. 

27001 1  A 

county  (FEMA 

Rapids. 

1994,  Coor7  Rapids 

ager,    1313    Coon    Rapids    Boulevard, 

Docket  No.  7098). 

Herald 

Coon  Rapids.  hAnnesota  55433-5397 

Minnesota:  Olmsted 

City  of  Roch- 

July 29,  1994.  Aug.  5, 

The  Honorable  Chuck  Hazama,  Mayor  of 

July  21.  1994    .. 

275246  C 

county  (FEMA 

ester. 

1994.  Posf  Bulletin. 

the  City  of  Rochester.  City  Hall,  Room 

Docket  No.  7111). 

200.  Rochester.  Minnesota  55902. 

New  Yofk:  Orange 

Village  of  Go- 

Junes.  1994.  June  15, 

The  Honorable  George  Lyons,  Mayor  ot  the 

May  31.  1994  .. 

361571  B 

county  (FEMA 

stien. 

1 994,  The  Independ- 

Village of  Goshen,  276  Mam  Street.  Go- 

Docket No.  7104). 

ent  Republican. 

shen.  New  York  10924. 

State  and  county 


North  Carolina: 
Buncomt>e  county 
(FEMA  Docket 
No  7098). 

North  Carolina: 
Dare  county 
(FEMA  Docket 
No.  7085).      j 

North  Carolina:  I 
McDowell  county 
(FEMA  Docket 
No.  7104). 

Pennsylvania:  Indi- 
ana county 
(FEMA  Docket 
No.  7104). 

Tennessee:  Hamil- 
ton county, 
(FEMA  Docked 
No.  7098). 

Wisconsin:  La 
Crosse  county 
(FEMA  Docket 
No.  7104). 


Location 


City  of  Asheviile 


Unincorporated 
areas  of  Dare 
county 

Town  of  Old  Fort 


Borough  of  Indi- 
ana. 


Unincorp>orated 
areas  of  Ham- 
ilton county. 

Unincorporated 
areas. 


Dates  and  name  of 
newspaper  where  no- 
tice wa's  put)lished 


Feb.  28,  1994,  Mar.  7. 
1994,  The  Asheviile 
Citizen  Times. 

Jan  6.  1994,  Jan.  13, 
1994,  The  Coastland 
Times. 

July  13,  1994,  July  20, 
1994,  Old  Fori  Bul- 
letin. 

July  1,  1994,  July  8, 
1994,  Indiana  Ga- 
zette. 

Mar.  21,  1994,  Mar.  28, 
1994,  Chattanooga 
Free  Press 

June  29,  i994.  July  6, 
1994,  La  Crosse 
Tribune. 


Chief  executive  officer  of  community 


The  Honorable  Kenneth  Michalove,  Mayor 
of  the  City  of  Asheviile,  P.O.  Box  7148, 
Asheviile,  North  Carolina  28802. 

Mr.  Rotiert  V.  Owens,  Chairman  of  the 
Dare  County  Board  of  Commissioners, 
P.O.  Box  1000,  Manteo,  North  Carolina 
27954. 

The  Honorable  Wayne  Stafford,  Mayor  of 
the  Town  ol  Old  Fort,  P.O  Sox  908,  Old 
Fort.  North  Carolina  28762 

The  Honorable  John  D.  Varner,  Mayor  of 
the  Borough  ol  Indiana,  80  North  Eighth 
Street,  Indiana,  Pennsylvania  i570i. 

Mr.  Dalton  Robierts,  Hamilton  County  Exec- 
utive. 208  County  Courthouse,  Fountain 
Square,  Chattanooga,  Tennessee  37402 

Mr.  James  Ehrsam.  Chairman  ol  the  La 
Crosse  County  Board  of  Supervisors,  400 
North  Fourth  Street,  La  Crosse,  Wiscon- 
sin 54601. 


Effective  date  of 
modification 


Feb.  18,  1994 


Dec.  28,  1993 


Nov.  23.  1994 


Oct.  7.  1994 


Sept.  15.  1994 


June  22.  1994 


Community 
No 


370032 


575348  D 


370149  8 


420501  C 


47007-  D 


550217  A 


(Catiilog  of  Fedii^el  Domestic  .^ssistnni.o  No. 
83.100.    Flood  Insurance.") 

Dated:  ),)nuarj'  23,  1995. 
Richard  T.  Moore, 
AssfKiiite  Direcuirfor  Mitigation. 
jFR  Do( .  95-2199  Filed  1-27-95;  8:45  am| 
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44  CFR  Part  6 


Final  Flood  Elevation  Determinations 

AGENCY:  Federfa]  Emergency 
Management  4gency  (FEMA). 

ACTION:  Final  rjiile. 

^ 

SUMMARY:  Bas0  (100-year)  flood 
elevations  and  modified  base  (100-vear) 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  flood  elevations  are  the  basis  for 
the  fioodplain  management  measures 
that  each  community  is  required  either 
to  adopt  or  to  .4iow  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  ln,surance  Program 
(NFIP). 

EFFECTIVE  DATeI  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 


the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate.  500  C  Street,  SVV., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  comniunitv 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
fiood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
Hood  elevations  and  proposed  modified 
base  Hood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  44  CFR  part  67 

The  Agency  has  developed  criteria  for 
floodplain  management  in  fioodprone 
areas  in  accordance  with  44  CFR  part 
60 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
communitv. 


The  base  Hood  elevations  and 
modified  base  fiood  elevations  an'  m.-iot- 
final  in  the  communities  listed  below 
Elevations  at  selected  locations  in  eac  h 
community  are  shown. 

.National  Environmental  Policy  Act 

This  rule  is  categorically  ex«  hided 
from  the  requirements  of  44  CFR  P.'irt 
10,  Environmental  Consideration  .\'o 
environmental  impaa  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  .Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  ol  the 
Regulatory  Flexibility  Ad  because  fir.iil 
or  modified  base  fiood  elevations  an- 
required  by  the  Flood  Disaster 
Protect  ion  Act  of  1973.  42  U.S.C.  4 104. 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  ln-vn 
prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  ol 
section  3(f)  of  Executive  Order  12866  cd 
September  30,  1993.  Regulatory 
Planning  and  Review.  58  FR  5173'). 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  0(:tol)er  26.  1987. 


JMI 
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Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

.Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  re<:ordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 
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PART  67— {AMENDED) 

! .  The  autiiority  citation  for  part  67 
continues  to  read  as  follows: 

Aulhority:  42  U.S.C  4001  et  seq.: 
K  .>-';,inizatinn  Plan  No.  J  of  1978.  :t  CFK, 
I'trnComp..  p.  329;  E.O.  12127.44  FR  WMil 
A  I.!  K,  1079  Ck)mp..  p.  .176. 

§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  as 
toiloivs: 


Source  of  flooding  and  location 


ALABAMA 


Tuscaloosa  (city),  Tuscaioosa 
County  (FEMA  Docket  No. 
7105) 

Cnbbs  Mil!  Creek: 

Approximately  1 .800  feet 
downstream  of  Southern 
Railway 

Approximately  475  feet  up- 
stream of  the  Second  Ave- 
nue bridge  

Cnbbs  Mill  Creek  Tributary  No. 

1: 

At  Its  confluence  with  Cnfcjtjs 
Mtil  Creek  

Approximately  330  feet  down- 
stream of  Hargrove  Road  .... 
Cnbbs  Mill  Ceek  Tributary  No. 

5: 

At  its  confluerx»  witti  Cribbs 
HjIiII  Creek  

Approximately  700  teet  up- 
stream   of   confluence    with 

Cribbs  Mill  Creek  

Cypress  Creek: 

300  feet  upstream  of  U.S. 
Highway  82  

App)roximately  1,300  feet  up- 
stream of  18th  Avenue  East 

Approximatefy  25  feet  dowrv 
stream  of  Spring  Lake  Dam  . 
Cypress  Creek  Tributary  No.  1: 

Backwater  from  Cypress  Creek 

along  tntertake  Road 

Maps  available  for  inspection 

at    ttie    City    Hall/Community 

Planning  &  Development,  2201 

University  Boulevard.  Tusca- 
loosa. Alat>ama. 


i^Depth  in 

teet  atxjve 

grourxf. 

'Elevation 

in  feet 

(t^VD) 


•145 
•191 

•ISO 
•185 

•175 

•180 

•214 
"242 
•298 

•275 


•Depth  in 

feet  above 

Source  of  flooding  and  location 

ground. 
•Elevation 

in  feet 

(NGVD) 

CONNECTICUT 

Prospect  (town),  New  Haven 

County  (FEMA  Docket  No. 

7105) 

* 

Tributary  to  Falling  Mill  Brook: 

Approximately  250  feet  down- 

stream    of     Salem     Road 

(downstream  crossing) 

•751 

Approxirriately     80     feet     up- 

stream of  Salem  Road  (up- 

stream crossing)  

•765 

Mountain  Brook: 

Approximately  80  feet  down- 

stream of  Juggernaut  Road  . 

•588 

Approximately    0.9    mile    up- 

stream of  Juggernaut  Road  . 

•613 

Tenmile  River: 

Approximately  900  feet  down- 

stream of  atjarxloned  over- 

pass   

•237 

Approximately     120    feet    up- 

stream of  Cfieshire  Road 

•263 

Maps  availat>le  for  inspection 

at  the  Town  Hall,  36  Center 

Street.  Prospect,  Connecticut. 

FLORIDA 

Altamonte      Springs      (city), 

Seminole     County     (FEMA 

Docket  No.  7105) 

Lake  Harriet: 

Entire  shoreline  wittiin  commu- 

nity   

•57 

Maps  available  for  inspection 

at  tfie  Altamonte  Spnngs  Put)- 

lic  Library.  281  North  Maitland. 

Altamonte     Spnngs.     Florida. 

Florida 

Casseiberry    (city),    Seminole 

County  (FEMA  Docket  No. 

7097) 

Tributary  to  Howell  Lake: 

At  downstream  skJe  of  State 

Route  436  

•57 

Upstream  corporate  limits  

•76 

Maps  available  for  inspection 

at  the  City  Hall.  95  Triplet  Lake 

Drive.  Casseiberry.  Florida. 

Lake    Mary    (city),    Seminole 

County  (FEMA  Docket  No. 

7097) 

Soldier  Creek: 

Backwater  area  between  CSX 

Transportation  

•42 

AH    Zone:    Stialtow    flooding 

area  at  Lake  Emma  Road 

approximately       1 .6      mites 

nortti  of  Longwood  Marktiam 

Road 

•49 

«Depth  in 

feet  atxjve 

Source  of  flooding  and  kxation 

ground. 
•Elevation 

in  feet 

(I^VD) 

AH    Zone:    Shallow    flooding 

area  at  Lake  Emma  Road 

approximately      2.3      miles 

nortti  of  Longwood  Marktiam 

. 

Road 

•45 

ri*;n  Lakes: 

Approximately  0.5  mile  east  of 

intersection      of     Interstate 

Route  4  .». 

•51 

Maps  available  for  inspection 

at  ttie  City  Engineering  Depart- 

irient,  100  North  Country  Club 

Road,  Lake  Mary.  Florida 

Longwood     (city).     Seminole 

County  (FEMA   Docket  No. 

7097) 

Soldier  Creek: 

Approximately       1 ,200       feet 

downstream    of    Longwood 

Mills  Road  

•54 

At  upstream  side  of  14th  Ave- 

nue   

•60 

Unnamed  Ponding  Area: 

South  of  Longwood  Mills  Road 

approximately     1 ,300     feet 

west     of     Longwood     Lake 

Mary  Road  

•58 

Maps  available  for  inspection 

at  the  Building  and  Planning 

Department.  1 74  West  Church 

Avenue.  Longwood,  Florida, 

Oviedo  (city),  Seminole  County 

(FEMA  Docket  No.  7097) 

Little  Econlocktiatct^ee  River: 

Approximately    0.6    mile    up- 

stream of  Lockwood  Road  ... 

•32 

Approximately    1.5   miles   up- 

stream of  Lockwood  Road  .. 

•33 

Bathi  Lake: 

Entire  shoreline  within  commu- 

nity        

"68 

Maps  available  for  inspection 

at    the     Engineering    Depart- 

ment. 400   Alexandna   Boule- 

vard. Oviedo,  Florida. 

Sanford       (city),       Seminole 

County  (FEMA  Docket  No. 

7097) 

Six  Mile  Creek  Tributary: 

Approximately    0.4    mile    up- 

stream of  State  Route  S- 

427 

"31 

At  Airport  Boulevard  

•34 

Lake  Monroe:  Entire  shoreline 

•9 

Twin  Lake  West:  Entire  shore- 

lir>e 

•51 

Twin  Lake  East:  Entire  shore- 

line   

•47 

Maps  available  for  inspection 

at   the   City   Hall,   300   North 

Park  Avenue.  Sanford.  Florida. 

Source  of  flooding  and  location 


Seminole  County  (unincor- 
porated areas)  (FEMA 
Docket  No.  7039) 

Linden  Lake:   Eritire  stwreline 

within  community  

Rice    Lake:    En(re    stioreline 

within  community 

Twin    (Sanford)    East:    Entire 

shoreline  within  community  .. 
Twin    (Sanford)    West:    Entire 

shoreline  within  community  .. 
Bath    Lake:    Enire    shoreline 

within  community  

Horseshoe  lake:  Entire  shore- 
line within  community 

Lake  Markham:   Entire  slrore- 

line  within  community 

Lake  Howard:  Entire  shoreline 

within  communfty  

Ross    Lake:    Enfcre    shoreline 

within  community  

Lake  Cockran:  Entire  stioreline 

within  communiy  

Mills    Lake:    Entire    shoreline 

within  community  

Lake    Gore:    Entire    stwreline 

within  community  

Lake  Deeks:   Entire  shoreline 

within  community  

Lake  Geneva:  Entire  stKjreline 

within  community  

Twin  (Oviedo):  Entire  shoreline 

within  community  

Buck    Lake:    Entire    shoreline 

within  community  

Lake  Marion:  Entire  shoreline 

within  comnminity  

Lake  Catherine:  Entire  shore- 
line within  community  

Lake   Nixon:    Entire    shoreline 

within  community  

Lake    Proctor    (Upper):    Entire 

shorelir>e  within  community  .. 
Lake    Proctor    (Lower):    Entire 

shoreline  within  community  .. 
Lake  Rogers:  Entire  shoreline 

within  community  

Lake  Lucerne:  Entire  shoreline 

within  community  

Boat    Lake:    Entire    shoreline 

within  community  

Clear    Lake:    Entire    shoreline 

within  community  

Lake    Tony:    Entire    stxjreline 

within  community  

Sand    Lake:    Entire    slioreline 

within  community  

Pearl    Lake:    Enttre    shoreline 

within  community  

Forest  Lake;   Entire  stKxeline 

within  community  

Lake  Harriet:  Entire  shoreline 

within  community  


JMI 


#Depth  in 

feet  atx)ve 

ground. 

•Elevation 

in  feet 

(NGVD) 


•46 
•46 
•47 
•51 
•68 
•40 
•48 
•48 
•48 
•30 
•45 
•43 
•67 
•31 
•34 
•32 
•62 
•58 
•46 
•31 
•29 
•75 
•58 
•55 
•65 
•61 
"116 
•54 
•67 
•57 


Source  of  flooding  and  locatkin 


Maps  available  for  inspection 

at  the  Seminole  County  Devel- 
opment Review  DepartmenL 
County  Sen/ices  Buikling, 
Room  W225.  1101  East  First 
Street,  Sanford.  Florkla. 


Winter  Springs  (city),  Semi- 
nole County  (FEMA  Docket 
No.  7097) 

Boat  Lake: 
Entire  shoreline  within  commu- 
nity   

Maps  available  for  inspection 

at  the  City  Engineering  Depart- 
ment. 1126  East  State  Route 
434,  Winter  Springs.  Florida. 


GEORGIA 


Augusta  (city),  Richmond 
County  (FEMA  Docket  No. 
7079) 

Savannah  River: 

Approximately  1.35  miles 
downstream  of  the  corv 
fluence  of  Butler  Creek  

Approximately  1.35  nrwles  up- 
stream of  Interstate  20 

Maps  available  for  inspection 

at   the   City-County    Municipal 

Building.   530   Greene   Street, 

Augusta,  Georgia. 


Hall  County  (unincorporated 
areas)  (FEMA  Docket  No.  7C97) 

Flat  Creek: 

Upstream  skte  of  State  Route 
13  

Approximately    100    feet    up- 
stream of  Souttiem  Ral^*ay 
Limestone  Creek: 

At  the  confluence  with  Ctiat- 
tahoochee  River 

At   upstream   side   of   second 
crossing  of  State  Floute  13 
Limestone  Creek  Tributary: 

At  confluence  with  Limestone 
Creek 

Approximately  1.000  feet  up- 
stream of  confIuerx»  with 
Limestone  Creek  

Maps  available  for  inspection 

at  the  Hall  County  Engineering 
Department,  300  Green  Street, 
Gainesville.  Georgia. 


(town), 
(FEMA 


North    High    Shoals 
Oconee      County 
Docket  No.  7105) 

Apalactiee  River 
At  downstream  corporate  em- 
its,  approximately  0.9   mile 
downstream  of  State  High- 
way 186  bridge  


«Depth  in 
feet  atx)ve 

ground. 

•Elevation 

in  feet 

(NGVD) 


•55 


•122 
•151 

•1.166 
•1.179 

•1,077 
•1.126 


•1.089 


•1.091 


•585 


« Depth  in 

feet  above 

Source  of  flooding  and  kxation 

ground. 
'Elevation 

in  feet 

(NGVD) 

At   upstream  corporate  limits, 

approximately  1.5  miles  up- 

stream   of    State    Highway 

186  bridge  

•652 

Maps  available  for  inspection 

at  the  Town  Hall.  108  Jeffer- 

son. High  Shoals.  Georgia. 

Oconee      County      (unincor- 

porated      areas)       (FEMA 

Docket  No.  7097) 

Apalachee  River: 

Approximately  3  miles  down- 

stream of  State  Route  186 

bridge  

•f>74 

Approximately    250    feet    up- 

stream  of  westtx)und  span 

of  U.S.  Highway  78  bridge  ... 

■692 

Maps  available  for  inspection 

at   the   Planning   and   Inspec- 

tions Building,  23  Water  Street. 

Watkir.sville,  Georgia. 

Richmond    County    (unincor- 

' 

porated       areas)       (FEMA 

Docket  No.  7079) 

Savannah  River: 

Approximately    0.6    mile    up- 

stream of  its  confluence  with 

McBean  Creek  

•108 

Approximately    0.9    mile    up- 

stream   of    Sandbar    Ferry 

Road   (at   City   of   Augusta 

corpxjrate  limits)  

•133 

Spirit  Creek: 

At  confluence  with  Savannah 

River 

"118 

Approximately  400  feet  down- 

stream of  State  Route  56  ... 

•125 

Maps  available  for  inspection 

at   the   City-County    Municipal 

Building,   530   Greene   Street. 

Augusta,  Georgia. 

INDIANA 

Shoals  (town),  Martin  County 

. 

(FEMA  Docket  No.  7105) 

East  Fork  White  River: 

Approximately  1.2  miles  down- 

stream of  the  confluence  of 

Beaver  Creek   

•478 

Upstream  corporate  limits  

•481 

Beaver  Creek: 

At  the  downstream  corporate 

limits  

•■:60 

At  the  upstream  corporate  linv 

its  '.. 

•480 

Maps  available  for  inspection 

at  the  Town  Hall.  Water  Street. 

Shoals,  Indiana. 
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#Depth  in 

feet  above 

Source  of  flooding  and  location 

ground. 
•Elevation 

in  feet 

(NGVD) 

LOUISIANA 

Grand  Isle   (town),  Jefferson 

Parish   (FEMA   Docket   No. 

7110) 

Gulf  of  Mexico: 

Southern   shoreline  of  Grand 

Isle 

•13 

At  Bay  Lane 

•10 

From     Bayou     Thurxler     Von 

Tranc  to  the  northern  shore- 

line of  Caminada  Bay  

•12 

At    bend    in    Oleander    Drive 

near  Bay  St.  Honore  

22 

South  of  Oleander  Drive  from 

Caminada     Bay     to     Lona 

Linda  Avenue 

•1? 

Maps  available  for  inspection 

at  the  Grand  Isle  Town  Hall, 

Ludwig  Lane.  Grand  Isle,  Lou- 

isiana. 

Gretna  (city),  Jefferson  Parisfi 

(FEMA  Docket  No.  7110) 

Ponding   Areas    Soutti   of   U.S. 

Route  90: 

At  the  intersection  of  Gretna 

Boulevard  and  Willow  Drive  . 

-1.5 

At  the  intersection  of  Mason 

Street  and  Cypress  Lane 

-1.5 

Maps  available  for  Inspection 

at  the  City  Hall,  2nd  and  Huey 

P   Long  Avenue,  Gretna,  Lou- 

isiana. Louisiana 

Harahan  (city).  Jefferson  Par- 

ish (FEMA  Docket  No.  7110) 

Ponding  Area  48;  At  intersec- 

tion of  Murleson  and  Berkley 

Avenue  

•10.5 

Ponding  Area  49:  At  intersec- 

tion      of       Imperial      and 

Landcaster  Dnve 

•11.5 

Ponding    Area    29:    Approxi- 

mately 600  teet  east  of  inter- 

section of  Rosedown  Place 

and  Walter  Road 

•1.5 

Ponding    Area    37:    Approxi- 

mately   500    feet    west    of 

intersection  of  State  Route 

48  and  Normandy  

•8.0 

Ponding  Area  28:  From  north- 

ernmost corporate  limits  to 

Sauve  Road 

•2  0 

Maps  available  for  inspection 

at  the  City  Hall,  6437  Jefferson 

Highway,  Harahan,  Louisiana. 

Jean  LaFitte  (town),  Jefferson 

Parish   (FEMA   Docket   No. 

7110) 

Gulf  of  Mexico: 

At  Bayou  Baratatia,  from  State 

Route  303  to  the  northern 

corporate  limits 

•7.0 

SDepth  in 

feet  above 

Source  of  flooding  and  kxation 

ground. 
•Elevation 

in  feet 

(NGVD) 

At  the  confluence  of  Fleming 

Canal  and  Unnamed  Canal  . 

•9.0 

East  of  Bayou  Barafana.  from 

Gloria  Drive  to  southern  cor- 

porate limits 

•8  0 

East  of  Bayou  Barataria,  from 

Gloria  Drive  to  the  northern 

corporate  limits 

•7  0 

At    unnamed    canal,    approxi- 

mately 1,000  feet  upstream 

of  confluence  with  Fleming 

Canal 

•8.0 

Maps  availatie  for  inspection 

at  the  City  Hail,  Route  1 ,  Box 

1 ,  Jean  LaFitte,  Louisiana. 

Jefferson     Parish     (unincor- 

porated      areas)       (FEMA 

Docket  No.  7110) 

West  Bank  Waggaman  Basin: 

Ponding  Area  1 :  At  intersection 

of     Willswood     Lane     and 

Southern  Pacific  Railroad  .... 

•5.0 

Ponding  Area  2:  Approximately 

1,000  feet  north  of  intersec- 

tion of  U.S.   Route  90  and 

South  Kenner  Road  . 

•3  5 

Ponding  Area  3:  Approximately 

1,000    feet    south    of    con- 

fluence of  Avondale  Canal 

and  Main  Canal 

•1  0 

Ponding    Area    3A:    Approxi- 

mately 1 ,000  feet  southwest 

of  intersection  of  Avondale 

Road  and  U.S.  Route  90  

•3.5 

Ponding  Area  4:  At  intersection 

of     Jamie     Boulevard     and 

Anne  Drive  .- 

*3.5 

Ponding  Area  5:  At  intersection 

of      Barnes      Street      and 

Wiegand  Drive  

•5  0 

Ponding  Area  6:  Approximately 

500  feet  east  of  intersection 

of    tank    farm    siding    and 

Bridge  City  Avenue  

•4.0 

Ponding  Area  7:  Approximately 

2.000  feet  northeast  of  inter- 

section   of    U.S.    Route    90 

and  Texas  and  Pacific  Rail- 

road   

•2.5 

Ponding  Area  8:  Approximately 

2,500  feet  northeast  of  inter- 

section of  Texas  and  Pacific 

Railroad  and  tank  farm  sid- 

inq  

•2  5 

Ponding  Area  9: 

North  of  U.S.  Route  90  (Busi- 

ness) from  West  Krueger  to 

Weslwego  corporate  limits  ... 

•1.5 

North  of  U.S.  Route  90  (Busi- 

ness)   from    West    Krueger 

west    approximately    2,000 

feet  

•1.5 

Ponding  Area  10: 

North  of  main  canal  to  U.S. 

Route  90  and  east  of  main 

canal  to  Labranche  Canal  .... 

•1.0 

ffDepth  in 

feet  above 

Source  of  flooding  and  location 

ground. 
'Elevation 

in  feet 

(NGVD) 

Approximately  1 ,000  feet  south 

of  intersection  of  Labranche 

Canal  and  U.S.  Route  90  .... 

•1.0 

Ponding  Area  11: 

At  intersection  of  Jung  Boule- 

vard and  Mayronne  Canal  ... 

•1.5 

North    of    Lapaico    Boulevard 

from  Garden  Road  east  to 

Ames  Boulevard 

•1  5 

North    of    Lapaico    Boulevard 

from  Ames  Boulevard  east 

to  Diane  Drive  

•1.5 

Ponding  Area  12: 

At  the  intersection  of  Lincoln- 

shire   Drive    and    Benedict 

Dnve  

•1.0 

Approximately  500  feet  south 

of      the      intersection      of 

Westwood        Drive        and 

Lapaico  Boulevard  

'1  0 

Ponding  Area  13: 

East  of  Sauvage  Levee  Ave- 

nue to  Caddy  Drive,  south  of 

Lapaico        Boulevard        to 

Coubra  

•35 

West  of  Mary  Dnve  and  east 

of  Nature  Drive 

•3  5 

At    intersection    of    Randolph 

and  James  Drive 

"3  5 

Ponding  Area  14: 

At  intersection  of  Patriot  Street 

and  Orchid  Dnve  

•1  0 

Approximately  300  feet  west  of 

intersection   of   Floral   Drive 

and  Warwick  Drive  

•1  0 

Ponding  Area  15: 

State  Route  45  east  to  Bayou 

Des  Families  Ridge  North  .... 

•5  0 

South  of  Bayou  Des  Families 

to  Russell  Drive 

•50 

Ponding  Area  16:  At  intersec- 

tion  of   Grand   Terre    Drive 

and  Chenier  Street 

•5  5 

Ponding  Area  1 7: 

At  intersection  of  Teton  Street 

and  Oregon  

•2  5 

At    intersection    of    Pritchard 

Road  and  East  Ames  Boule- 

vard   

•2.5 

Ponding  Area  18:  Bayou  Des 

Families     Ridge     to     State 

Route  3134  South 

•5.0 

Ponding  Area  19:  State  Route 

3134  to  Harvey  Canal   

•1  5 

Ponding     Area     23:     Harvey 

Canal   area   of   Intracoastal 

Waterway,   north   of   Bayou 

Barataria 

•5.5 

Ponding  Area  24: 

From  the  western  Kenner  cor- 

porate limits  to  the  Jeffer- 

son/Orleans   Parish    bound- 

ary, east  of  Bonnabel  Canal, 

and  north  of  West  Metaire 

Avenue  

•3.5 

II 


Source  of  flooding  and  location 


From  the  wesrtern  Kenner  cor- 
porate limits  to  the  Jeffer- 
son/Orleans Parish  bound- 
ary,   north    of    Lake    Pont- 

chartrain  Levee  

At  the  intersection  of  Cherokee 
Avenue  and  Poplar  Street  ... 
Ponding  Area  25:  At  intersec- 
tion   of    35th    Street    and 

Ridgelake  Drive 

Ponding  Area  28: 
At  intersection  of  Maple  Ridge 

Drive  E  and  Edinburg  

At  intersection  of  East  Living- 
ston Place  and  Dolores  

Ponding  Area  27:  At  intersec- 
tion of  North  Upland  Avenue 

and  Milan  Street 

Ponding  Area  28:  At  intersec- 
tion of  Mary  Lane  and  Ste- 
phen Drive 

Ponding  Area  29:  At  intersec- 
tion of  Bellegrove  Place  and 

Orchard  Road  

Ponding  Area  30:  At  intersec- 
tion   of    Powell    Street    and 

Wholesalers  Parkway  

Ponding  Area  31:  At  intersec- 
tion   of    Morris    Place    and 

Gelpi  Avenue  

Ponding  Area  32:  Approxi- 
mately 600  feet  south  on 
intersection  of  Maple  Ridge 
Drive  and  Airline  Highway  ... 
Ponding  Area  33:  Approxi- 
mately 500  feet  west  of 
intersection  of  Caroline 
Street  and  U.S.  Route  48  .... 
Ponding  Area  3-'.:  Approxi- 
mately 500  feet  southwest  of 
intersection  of  Valerie  Ave- 
nue and  State  Route  48  

Ponding  Area  35:  At  intersec- 
tion of  Marigold  Street  and 

Hibiscus  Place  

Ponding  Area  36:  At  intersec- 
tion of  4th  and  Moss  Lane  ... 
Ponding  Area  37:  Approxi- 
mately 500  feet  southwest  of 
intersection  of  Levee  View 
Drive  and  State  Route  48  .... 
Ponding  Area  38:  At  intersec- 
tion   of    South    Drive    arxl 

Central  Avenue  

Ponding  Area  39:  Riverdate 
Drive  east  to  Shrewsbury 
Road,  south  of  U.S.  Route 

90  4t 

Ponding  Area  '  40:  Approxi- 
mately 300  feet  south  of 
intersection  of  U.S.  Route  90 

and  Coolidge  Street  

Ponding  Area  41:  At  intersec- 
tion of  Spruce  and  Brooklyn 

Avenue  

Ponding  Area  42:  At  intersec- 
tion of  Byron  and  DaWn 
Street 


•Depth  in 
feet  atx)ve 

ground. 

•Elevation 

in  feet 

(NGVD) 


Source  of  ficodirig  and  location 


•150 
-3  5 


-2.0 


•0.0 
•00 


•3.0 


•2.0 


•1.5 


•2.5 


•4.5 


•0.0 


•7.0 


Gulf  of  Mexico:  At  Hackberry 
Bay 

Gulf  of  Mexico  (Lake 
Cataouache):  At  Bayou 
Segnette  near  Mayronne 
Canal  just  south  of 
Westwego  corporate  limits  ... 
Gulf  of  Mexico: 

At  Caminada  Bay  

At  Bay  Des  llettes ."" 

Northern  end  of  Three  Bayou 
Bay  

At  confluence  of  Chenier  Tra- 
verse Bayou  with  Bayou  Du- 
pont  

At  confluence  of  Bayou  Des 
Families  with  Bayou 
Barataria 

Maps  available  for  inspectior^ 

at  the  Parish  Government  Of- 
fice Building.  1221  Elmwood 
Place  Boulevard,  Harahan, 
Louisiana. 


Kenner  (city),  Jefferson  Parish 
(FEMA  Docket  No.  7110) 

Ponding  Area  24: 

New  Orleans  International  Air- 
port east  runway  north  to- 
wards Veterans  Memorial 
Highway  

West  of  East  Grandlake  Boule- 
vard   

At  the  intersection  of  Piatt  and 

Mesa  Streets 

Maps  available  for  inspection 

at  the  City  Hail.  1801  Williams 

Avenue,  Kenner,  Louisiana. 


Westwego  (city).  Jefferson 
.gc  Parish  (FEMA  Docket  No. 
^•^        7110) 

Ponding  Area  9: 
•4.5        At  intersectkjn  of  Vic  A.  Pitrie 

Drive  and  E  Avenue 

•6.0        At  Angela  Street  and  western 

corporate  limits 

At  intersection  of  Southern  Pa- 
cific  Railroad   and   westem 

•8.0  corporate  limits 

Gulf  of  Mexico:  Dugues  Canal 

at  southern  corporate  limits  . 

*9.5    Maps  available  for  inspection 

at  the  City  Hal),  419  Avenue  A, 

Westwego,  Louisiana. 

•g.O  MAINE 

Phillips       (town).       Franklin 
County  (FEMA  Docket  No. 
•4.0        7083) 

Sandy  River 
Approximately  0.45  mile  down- 

*3.5  stream  of  Bridge  Street 

At  upstream  corporate  limit  

Orbeton  Stream: 
'2.0        At    confluence    with    Sandy 
River 


«Depth  in 
feet  above 

ground. 

•Elevation 

in  feet 

(NGVD) 


•7 


'-3.5 

'-3.5 

-3.5 


•1.5 


•1.5 


•1.5 


•6.0 


Source  of  floodtng  and  kxalion 


•16.0 


•5.0 

•13 
•15 

•12 


Upstream   side   of   Toothaker 

Pond  Road  

South  Branch  Sandy  River: 

At  confluence  with  Sandy 
River 

Approximately  0.8  mile  up- 
stream of  Boise  Cascade 
Road 

Toothaker  Pond:  Entire  shore- 
line within  community  

Maps  available  for  inspection 

at    the    Town    Hall,    Phillips. 

Maine. 


•543 
•818 


'718 


MASSACHUSETTS 

Easton  (town).  Bristol  County 
(FEMA  Docket  No.  7083) 

Oueset  Brook: 
Approximately     125    feet    up- 
stream of  Dean  Pond  Dam  .. 
Approximately    0.28    mile    up- 
stream of  Canton  Street  

Gowards  Brook: 
Approximately  0.46  mile  down- 
stream of  Norton  Avenue 

Upstream  side  of  State  Route 

106  

Whitman  Brook: 
At    confluence    with    Oueset 

Brook  

Approximately  0.37  mile  up- 
stream of  CONRAIL  

Maps  available  for  inspection 
at  the  Planning  and  Zoning  Of- 
fice. 136  Elm  Street,  Easton, 
Massachusetts. 

MISSISSIPPI 

Coahonia  (county),  Unincor- 
porated Areas  (FEMA  Dock- 
et No.  7097) 

Lake  Bayou: 

At  confluerKe  with  Oxbow 
Bayou  

Approximately  1  mile  upstream 
of     the     confluence     with 

Oxbow  Bayou  

Oxbow  Bayou: 

Confluence  with  Cassidy 
Bayou  

Approximately  1-2  miles  up- 
stream of  Laney  Road  

Maps  available  for  inspection 

at     the     Roao     Department, 

17290     Htghvray     61     North, 

Ciari<sdale,  Mississippi. 

NEW  HAMPSHIRE 

Rayntond  (town).  Rockingham 
County  (FEMA  Docket  No. 
7093) 

Lamprey  River 
Approximately  80  feet  dowr»- 
stream  of  Epping  Road 


«Depth  in 
feet  above 

ground. 

•Elevation 

in  feet 

(NGVD) 


•737> 

•745 

•913 
•795 


•97 
'183 

•94 
•147 

•122 
•136 


•159 

•159 

•158 
•161 


•187 
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JMI 


Source  of  flooding  and  location 

*  Depth  in 
feet  at>ove 

ground. 

'Elevation 

in  feet 

(NGVD) 

Maps  available  for  Inspection 

at  the  Town  Office.  4  Epping 
Street,  Raymond,  New  Hamp- 
shire. 

NEW  YORK 

Hammondsport          (village), 
Steuben      County      (FEMA 
Docket  No.  7105) 

Glen  Brook: 

Approximately  625  feet  down- 
stream of  Pulteney  Street  .... 

Approximately    0.4    mile    up- 
stream of  Pulteney  Street  .... 

Maps  available  for  inspection 

at  the  Village  Office,  41  Lal<e 
Street.    Hamnxjndsport,    New 
Yofl<. 

'721 
•826 

NORTH  CAROLINA 

Bertie      (county),      (unincor- 
porated      areas)       (FEMA 
Dociiet  No.  7097) 

Roanoke  River: 

At  rrxjuth  of  Roanoke  River 

At    Washington    and    Martin 
Counties  boundary 

Maps  available  for  inspection 

at  the  Bertie  County  Building, 
Inspector's  Department,  Coun- 
ty Courthouse,  Windsor,  North 
Carolina.          ^ 

•8 
•9 

Plymouth  (town),  Washington 
County  (FEMA  Docttet  No. 
7097) 

Roanoke  River 
At  downstream   extraterritorial 
corporate  limits 

*8 

At  upstream  corporate  limits  ... 
Welch  Creek: 
At  downstream  corporate  limits 
At  upstream  extraterritorial  linrv 
its 

•9 
•9 

*9 

Maps  available  for  inspection 

at   the    City    Hall,    132    East 
Water,  Plymouth,  North  Caro- 
lina. 

OHIO 

Gilboa       (village),       Putnam 
County  (FEMA  Docket  No. 
7110) 

Blanchard  River: 

Approximately       1 ,050      feet 
downstream  of  Peari  Street 

Approximately   1,100  feet  up- 
stream of  Pearl  Street 

•742 
*744 

Maps  available  for  inspection 

at     the     Municipal     Council 
Room,  206  West  Main  Street, 

Source  of  fkxx^ng  and  location 


Metamora  (village),  Fulton 
County  (FEMA  Docket  No. 
7105) 

Tenmile  Creek: 

Approximately  0.5  mile  down- 
stream of  Garnsey  Street  .... 

Approximately  225  feet  up- 
stream of  Swanton  Street  .... 

Maps  available  for  inspection 

at  the  Metamora  Village  Mu- 
nicipal Building.  1 1 4  East  Main 
Street,  Metamora,  Ohio. 


Milford  Center  (village),  Union 
County  (FEMA  Docket  No. 
7097) 

Big  Darby  Creek: 

Approximately  0.3  mile  dowrv 
stream  of  U.S.  Route  36 

At  upstream  corporate  limits  ... 
Maps  available  for  inspection 

at  the  Town  Hall,  12  Railroad 

Street,  Milford  Center,  Ohio. 


Richwood  (village).  Union 
County  (FEMA  Docket  No. 
7097) 

Ash  Run: 
At     confluence     with     Fulton 

Creek 

At  Race  Road 

Fulton  Creek: 

At  confluence  of  Ash  Road  

Approximately  1,050  feet  up- 
stream of  confluence  of  Ash 
Run 

Maps  available  for  inspection 

at  Village  Hall,  101  South 
Franklin  Street,  Richwood. 
Ohio. 


PENNSYLVANIA 


Huntingdon  (borough),  Hun- 
tingdon County  (FEMA 
Docket  No.  7105) 

Juniata  River: 

Approximately  1 ,550  feet 
downstream  of  the  con- 
fluence of  Standing  Stone 
Creek 

Approximately  1.5  miles  up- 
stream of  the  Cypress  Island 

Bridge  

Standing  Stone  Creek: 

At  the  confluence  with  the  Ju- 
niata River 

Approximately  0.7  mile  up- 
stream of  Penn  Street 

Muddy  Run: 

At  the  confluence  with  the  Ju- 
niata River         

Approximately  520  feet  up- 
stream of  the  Penn  Central, 
Railroad  culvert   ., 


»Depth  in 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


'715 
•720 


'979 
•985 


•941 
•943 

•941 


•941 


Source  of  fk>oding  and  kx:ation 


Maps  available  for  inspection 

at  the  Borough  Hall,  1001 
Moore  Street.  Huntingdon, 
Pennsylvania. 


Juniata  (township),  Hunting- 
don County  (FEMA  Docket 
No.  7097) 

Juniata  River: 

At  downstream  corporate  limits 

At  upstream  corporate  limits  ... 

Raystown      Branch      Juniata 

River:  From  the  confluerKe 

with  Juniata  River  to  the  T- 

428  

Maps  available  for  Inspection 
at  Ms.  Alice  Kocik,  Secretary/ 
Treasurer's  residence,  R.D.  1, 
Box  378,  Huntingdon,  Penn- 
sylvania. 


Port  Carbon  (borough), 
Schuylkill  County  (FEMA 
Docket  No.  7105) 

Mill  Creek: 
Approximately    250    feet    up- 
stream of  the   Rose  Street 

footbridge  

At  upstream  corporate  limits  ... 
Maps  available  for  inspection 
at  the  Port  Cartoon  Borough 
Hall,  301  First  Street,  Port  Car- 
bon, Pennsylvania. 


St.  Clair  (borough),  Schuylkill 
County  (FEMA  Docket  No. 
7097) 

Mill  Creek: 
Approximately  590  feet  down- 
stream of  Twing  Street  

At  upstream  corporate  limits  ... 

Maps  available  for  inspection 
at  the  Borough  Hall,  16  South 
Third  Street,  St.  Clair,  Penn- 
sylvania. 


Upper  Chichester  (township), 
Delaware  County  (FEMA 
Docket  No.  7097) 

•614     Spring  Run: 

At    confluence    with    Naaman 

Creek 

•638        Approximately    120    feet    up-- 
stream   of    West    Colonial 

Drive 

•61 5     Bezor's  Run: 

At    confluence    with    Marcus 

•615  Hook  Creek  

Approximately    0.9    mile    up- 
stream of  Bethel  Road 

•619    Maps  available  for  inspection 

at  the  Town  Hall,  Furey  Road, 
Bocthwyn,  Pennsylvania. 
•620 


«Depth  in 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


•602 
•608 


•606 


•634 
•642 


•691 
•806 


•89 
•111 

•84 

•164 
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Source  of  flooding  and  location 


SOUTH  CAROLINA 


Berkeley  County  (unincor- 
porated ar«as)  (FEMA 
Docket  No.  7105) 

Ancrum  Creek: 
At    confluence    with    Ancrum 
Swamp     and      Limehouse 

Branch 

Upstream  of  State  Route  61 
Bennett  Branch: 
At    confluence    with    Ouinby 

Creek 

Approximately    0.8    mile    up- 
stream  of  confluence   with 

Ouinby  Creek  ; 

Canadys  Creek: 
At   confluence    with    Wadtxx) 

Creek 

Just    upstream    of    Alternate 

U.S.  Highway  17  

Crawl  Creek: 
Approximately  0.4  mile  down- 
stream of  U.S.  Route  52 

Approximately    100    feet    up- 
stream of  State  Road  773  . 
Gravel  Hill  Swamfx 
Approximately  0.6  mile  down- 
stream of  State  Road  126  ... 
At     confluence     of     Walker 

Swamp 

Halfway  Swamp: 
At    confluence    with    Walker 

Swamp  

Just  upstream  of  State  Route 

35  

Landfill  Branch: 
Approximately    0.3    mile    up- 
stream   of    CSX    Transpor- 
tation   

Approximately    0.7    mile    up^ 
stream  of  U.S.  Highway  52  .. 
Landfill  Branch  Tributary  No.  1: 
At    confluence    with    Landfill 

Branch 

Approximately    100    feet    up- 
stream of  U.S.  Highway  17A 
andfill  Branch  Tritxjtary  No.  2: 
At    confluence    with    Landfill 

Branch 

Approximately  0.59  mile  up- 
stream  of   confluence   with 

Landfill  Branch  

aurel  Swan^: 

Approximately    0.6    mile    up- 
stream of  Lakewood  Dam  .... 
Just  upstream  of  Gross  Road  . 
Mly  Branch: 

Approximately  200  feet  up- 
stream of  CSX  Transpor- 
tation bridge  

Just  upstream  of  State  Road 

357  _ 

lolly  Branch  Tributary  No.  1: 
At     confluence     with     Molly 

Branch 

Just  upstream  of  State  High- 
way 50 

lolly  Branch  Tributary  No.  2: 


•Depth  in 
feet  above 

ground. 

•Elevation 

in  feet 

(NGVD) 


Source  of  flooding  and  kx:ation 


with     Molly 


•35 
•77 


•24 

•29 

•10 
•28 

•35 
•77 

•31 
•40 

•55 
•73 

•27 
•59 

•27 

•44 

•39 

•46 


•70 
•83 


At     confluence 
Branch 

Just  upstream  of  State  Road 

357  

Ouinby  Creek: 

Approximately  900  feet  down- 
stream of  State  Route  41  .... 

At     confluence     of     Bennett 

Branch 

Northampton  Creek: 

At     confluence     o(     Bennett 
Branch 

Approximately    1.3   miles   up- 
stream     of      Northampton 

Road 

Sandy  Run  Creek: 

Approximately  350  feet  down- 
stream of  U.S.  Highway  176 

Approximately   2.1    miles   up- 
stream of  U.S.  Highway  1 76 
Sandy  Run  Creek  Tributary  No 

1: 

At  confluence  with  Sandy  Run 
Creek 

Approximately  1.3  nuJes  up^ 
stream   of   confluence   with 

Sandy  Run  Creek  

Sandy  Run  Creek  Tributary  No. 

At  confluence  with  Sandy  Run 
Creek 

Approximately  1.19  miles  up- 
stream  of   confluence   with 

Sandy  Run  Creek  

Tributary  to  Wapoola  Creek: 

Approximately  0.6  mile  up- 
stream of  the  Wapoola 
Creek 

Approximately   1.35  miles  up- 
stream of  U.S.  Highway  52  .. 
Walker  Swamp: 

At  confluence  with  Gravel  Hill 
Swamp  

Approximately  1  mile  upstream 
of    confluence    of    Halfway 

Swamp  

Wadboo  Creek: 

At  upstream  side  of  State 
Road  44  

At  confluence  of  Canadys 
Creek 

Maps  available  for  inspection 

at  the  Tax  Assessor  Office 
223  N.  Uveoak,  Moncks  Cor- 
ner, South  Carolina. 


TENNESSEE 


•16 


•62 


Collierville  (town),  Shelby 
County  (FEMA  Docket  No. 
7105) 

Wolf  River: 
Approximately  0.75  mile  down- 
stream of  confluence  of  Wolf 

'34  River  Lateral  J 

Approximately   0.70   mile   up- 
46           stream  of  confluence  of  Wolf 
River  Lateral  J „ 


#Depthin 

feet  above 

grourxJ. 

•Elevation 

in  feet 

(NGVD) 


Source  Of  flooding  and  kx:ation 


Maps  availabbi  for  Inspection 

*34        at  the   Department  of  Public 
Sen/ices.      167     Washington 
•47        Street,  Collien/ille,  Tennessee 


Germantown     (city),     Shelby 
County  (FEMA  Docket  No. 


•24 


•24 


7105) 

Wolf  River: 
About  800  feet  upstream  of 
confluence    of    Wolf    River 

Lateral  A 

Approximately  0.3  mile  down^ 
*46  stream  of  confluence  of  Wolf 

River  Lateral  E  

Maps  available  for  Inspection 
•54        at  the  Department  of  Engineer- 
ing, 1930  South  Germantown 
•81        Road,      Germantown.      Ten- 
nessee. 


•58 


•73 


•58 


•71 


♦18 


•45 


•40 


Lynchburg-Moore        County, 
Metropolitan      Government 
(FEMA  Docket  No.  7110) 
East  Fork  Mulberry  Creek: 
Approximately  200  feet  down- 
stream of  Louse  Creek  Road 
Approximately    0.5    mile    up- 
stream of  the  most  upstream 
crossing  of  Tennessee  High- 
way 55 

Price  Branch: 
At  confluence  with  East  Fork 

Multierry  Creek  

Approximately  1.85  miles  up^ 
stream   of   confluer>ce   with 
East  Fork  Mulberry  Creek  .... 
Maps  available  for  inspection 
at  the  Metro  Courthouse,  Pul> 
lie   Square,    Lynchtxjrg,    Ten- 
nessee. 


•10 


Memphis  (city),  Shelby  County 
'^  (FEMA  Docket  No.  7105) 

Wolf  River 
At  confluence  with  Mississippi 

River 

•10        Approximately  0.1   mile  dowrv 
stream  of  Germantown  Road 
Maps  available  for  inspection 
at  the  City  Department  of  Engi- 
neenng,  125  North  Mid  Amer- 
ica Mall,  Memphis,  Tennessee. 


Millington  (city),  Shelby 
County  (FEMA  Docket  No. 
7105) 

North  Fork  Creek  Lateral  A: 
At  the  confluence  with  North 

Fork  Creek  

Approximately   0.44    mile   tp- 
•287  stream    of    the    confluerKe 

with  North  Fork  Creek 

Maps  available  for  inspection 
•289        at    the    City    Hall.    Millington. 
1  ennes-see. 


5595 


«Depth  in 

feet  at»ve 

ground. 

•Elevation 

in  feet 

(NGVD) 


•258 

•268 


•738 

•828 
•775 

•825 


•231 
•262 


•263 
•270 


5596  Federal  Register  /  Vol.  60,  No.  19  /  Monday.  January  30.  1995  /  Rules  and  Regulations 


5597 


Source  of  fkxxJing  arxJ  location 


Polk  County  (unincorporated 
areas)  (FEMA  Docket  No.  7110) 

Hiwassee  River: 
Approximately  1.8  miles  down- 
stream of  Chestuee  Creek 

confluence 

Approximately  0.42  mile  up- 
stream of  CSX  Transpor- 
tation brklge  

Ccoee  River: 
Approximately    100    feet    up>- 
stream   of   Hiwassee   River 

confluence 

Immediately  downstream  of 
Ocoee  Dam  »1  

Maps  available  for  inspection 

at  ttie  Polk  County  Court- 
house. Main  Street.  Benton, 
Tennessee. 


Ripley  (town),  Lauderdale 
County  (FEMA  Docket  No. 
7097) 

Carw  Creek: 

Upstream  side  of  State  Route 
19  bridge  

Approximately  260  feet  dowrv 
stream  of  lll«rx>«s  Central 
Gulf  Railroad  bndge 

Maps  available  (of  inspection 

at  City  Hall,  1 1 0  South  Wash- 
ington Street.  Riptey.  Ten- 
nessee. 


Unincorporated  Areas  of 
Shelby  County  (FEMA 
Docket  No.  7105) 

North  Fork  Creek  Lateral  A: 


»Depth  in 
feet  atxjve 

"Elevation       Source  of  ftooding  and  kxation 
in  feet 
(NGVD) 

Approximately    0.62    mule    up- 
stream   of    the    confluerx;e 

with  North  Fork  Creek 

Approximately   0.16    mile    up- 
stream of  Sullivan  Road  

Maps  available  for  inspection 
at  the  Memphis-Shelby  County 
Office  of  Construction,  Code 
Enforcement,  160  North  Mid 
America  Mall.  Memphis,  Terv 
nessee. 

VIRGINIA 

*714     Lawrenceville  (town),   Bruns- 
wick County  (FEMA  Docket 
•742         No.  7105) 

Great  Creek: 
Approximately  0.2  mile  down- 
stream   of    U.S.    Business 

Route  58  

Approximately    0.4    mile    up- 
stream   of    U.S.    Business 

Route  58  

Roses  Creek: 
Approximately  250  feet  dowrv 
stream  of  Norfolk  arxl  West- 
ern Railway  

•322        Approximately    0.3    mile    up- 
stream   of    U.S.     Business 

Route  58  

'335  Maps  available  for  inspection 
at  the  Town  Manager's  Office, 
Town  Hall,  400  North  Main 
Street,  Lawrenceville.  Virginia. 

WEST  VIRGINIA 

Mercer  County  (unincor- 
porated areas)  (FEMA 
Docket  No.  7110) 

Brush  Creek: 


«Depth  in 

feet  above 

ground. 

*blevatton 

in  feet 

(NGVD) 


•273 
•273 


•173 


•175 


•179 


•183 


Source  of  flooding  and  kxation 

»Depth  in 
feet  above 

ground. 

•Elevation 

in  feet 

(NGVD) 

Approximately  0.4  miJe  down- 
stream  of   the    U.S.    Route 
460  bridge  

At   the    downstream    side   of 
County  Route  19/33 

•2.395 
•2.414 

South  Fork: 

Approximately    900    feet    up- 
stream of  County  Route  71/6 

Approximately  600  feet  down- 
stream of  confluence  of  Mkl- 
dle  Fork  

•2.415 
•2.443 

Maps  available  for  inspection 

at  the  Mercer  County  Court- 
house.    Courthouse     Square. 
Princeton,  West  Virginia. 

WISCONSIN 

Oshkosh    (city),    Winnebago 
County  (FEMA  Docket  No. 
7093) 

Sawyer  Creek: 
Just  downstream  of  Westfiekj 

Street 

At  West  Ninth  Avenue  

•753 
•773 

Maps  available  for  inspection 

at  the  City  Hall,  Department  of 
Community  Devetopment,  215 
Church      Avenue,      Oshkosh, 
Wisconsin. 

Proposed  Rules 


(Catalog  of  Federal  Domestic  Assistance  No. 
8.1. 100.  "Flood  Insurance.') 

Dated:  January  23. 1995. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
|FH  Doc.  9.=i-22(K)  Filed  1-27-95:  8:45  am) 

BILLING  CODE  671B-0}-P 


Ihis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

7CFRPart1 

Privacy  Act  Regulations; 
Implementation 

agency:  Office  of  the  Secretarv-.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of 
Agricuhure  (USDA)  hereby  proposes  to 
amend  its  regulations  by  adding  one 
system  of  records  to  those  exempted 
from  certain  sections  of  the  Privacv  Act 
of  1974  (5  U.S.C.  552a)  pursuant  to  5 
U.S.C.  552a(k). 

DATES:  Comments  must  be  received  by 
the  contact  person  listed  below  on  or 
before  March  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Johnson,  Jr.,  Acting  Deputy 
Associate  Director,  Policy  and  Planning 
Division,  Office  of  Civil  Rights 
Enforcement.  U.S.  Department  of 
Agriculture,  14th  and  Independence 
Avenue  SVV.,  Room  1364 — South 
Building,  Washington,  DC  20250-9400, 
(202)  720-1130  (voice/TDD). 
SUPPLEMENTARY  INFORMATION:  USDA  is 
proposing  to  exempt,  pursuant  to 
subsection  (k)(2)  of  the  Privacy  Act,  5 
U.S.C.  552a(k)(2),  Department-wide 
system  of  records  Program 
Discrimination  Complaints,  USDA/ 
OCRE-1,  from  subsections  (c)(3).  (d). 
(e)(1),  (e)(4)(H),  (e)(4)(I),  and  (f)  of  the 
Act.  A  separate  notice  regarding  USDA/ 
OCRE-l  will  be  published  in  the 
Federal  Register. 

The  proposed  new  system  will  consist 
of  files  on  complaints  of  discrimination 
in  USDA  federally  assisted  or  federally 
conducted  programs  or  activities.  The 
information  is  collected  by  the  Office  of 
Civil  Rights  Enforcement  (OCRE)  and  by 
the  civil  rights  compliance  offices  of  the 
program  agencies  involved  during  the 
course  of  investigations  of  program 
discrimination  complaints  and  includes 
investigative  notes,  signed  statements, 
correspondence,  case  history  and  status, 
personal  information  concerning  agency 


JMI 


personnel  and  private  individuals, 
financial  information  and  other  related 
information,  and  reported  findings  of 
OCRE  and  other  USDA  entities,  such  as 
the  Office  of  Inspector  Cieneral. 

The  authority  for  maintenance  of  this 
system  is  5  U.S.C.  301;  42  U.S.C.  2000d. 
et  seq.;  42  U.S.C.  3608(d);  42  U.S.C. 
1 2101,  erseq.;  20  U.S.C.  1681,  e^seq.; 
29  U.S.C.  794;  15  U.S.C.  1691 ,  et  seq.; 
and  7  U.S.C.  2011,  et  seq.  These  statutes 
authorize  USDA  to  ensure  that  USDA 
federally  assisted  or  federally  conducted 
programs  or  activities  are  consistent 
with  civil  rights  laws. 

USDA  has  determined  to  exempt  this 
system  of  records  from  the  above- 
referenced  provisions  of  the  Privacy  Act 
because  the  exemption  is  necessary  for 
the  agency's  law  enforcement  efforts. 
The  subject  individuals  of  the  files  in 
these  systems  know  that  USDA  is 
maintaining  a  file  on  their  complaint 
and  the  general  nature  of  the 
information  contained  in  it.  Subject 
individuals  of  the  files  in  this  system 
have  been  provided  procedures  for 
agency  investigation  of  their  program 
discrimination  complaints  by  U.SDA 
regulations  at  7  CFR  part  15.  Subject 
individuals  of  the  files  in  this  system,  as 
part  of  the  investigative  process,  are 
given  the  opportunity  to  submit  any 
relevant  information  during  the 
investigative  process.  To  allow  the 
subject  individuals  the  additional  right 
under  the  Privacy  Act  to  have  access  to, 
and  to  amend  or  correct,  the  records  or 
information  submitted  by  the  allegedly 
discriminating  agency  or  by  witnesses 
would  undermine  the  investigator\' 
process. 

List  of  Subjects  in  7  CFR  Part  1 

Privacy. 

Accordingly,  7  CFR  part  1  is  proposed 
to  be  amended  to  read  as  follows: 

PART  1— ADMINISTRATIVE 
REGULATIONS 

Subpart  G— Privacy  Act  Regulations 

1.  The  authority  citation  for  pari  1, 
subpart  G,  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552a. 

2.  Section  1.123  is  proposed  to  be 
amended  by  adding  the  following  to 
read  as  follows: 

§1.123    Specific  exemptions. 


Federal  Register 

Vol.  60,  No.  19 

Monday.  January  30,  1995 


Office  of  Civil  Rights  Enforcement 

Program  Discrimination  Complaints. 
L'SDA/OCRE-1. 

Signed  at  Washington,  DC.  on  January  11. 
1995. 

Richard  E.  Rominger. 

Acting  Secretary. 

IFR  Doc.  95-1974  Filed  1-27-95:  8:45  ami 

BILLING  CODE  341(M)1-M 


Agricultural  Marketing  Service 
7  CFR  Part  948 

[FV94-948-3PR] 

Irish  Potatoes  Grown  in  Colorado; 
Reestablishment  of  Area  No.  2  and 
Area  No.  3  Regulatory  Boundaries,  and 
Redistribution  of  Area  No.  2  Committee 
Representation 

AGENCY:  Agricultural  Marketing  Servi(  r. 
USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
reestablish  regulatory  area  boundaries 
by  moving  Chaffee  County  from  Aroa 
No.  3  to  Area  No.  2,  and  combine 
Chaffee  County  with  Saguache  Counf\ 
for  the  purpose  of  providing  Chaffee 
County  with  producer  representation  on 
the  Area  No.  2,  rather  than  the  Area  No. 
3,  Committee.  This  proposed  rule  would 
provide  for  more  effective 
administration  of  the  marketing  ord«T 
and  more  effective  compliance  efforts 
This  proposed  rule  was  unanimouslv 
recommended  by  the  Area  No  2  anrl 
Area  No.  3  Committees,  the 
administrative  agencies  established  for 
these  regulatory  areas  under  the 
marketing  order  for  Colorado  potatoes. 
DATES:  Comments  must  be  received  b\ 
March  1,1995. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division. 
AMS.  USDA.  Room  2525,  South 
Building,  P.O.  Box  96456,  Washington 
DC  20090-6456,  FAX:  (202)  720-5698. 
All  comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  L.  West,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS.  USDA,  1220 
SW  Third  Avenue,  Room  369.  Portland. 
Oregon  97204-2807;  telephone:  (503) 
326-2724;  or  Mark  A.  Slupek,  Marketing 
Order  Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456,  Room  2523-S.  Washington, 
D.C.  20090-6456;  telephone:  (202)  205- 
2830. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Agreement  No.  97  and  Marketing  Order 
No.  948  (7  CFR  part  948),  as  amended, 
regulating  the  handling  of  Irish  potatoes 
grown  in  Colorado.  The  marketing 
agreement  and  order  are  authorized  by 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended.  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture  is 
issuing  this  rule  in  conformance  with 
Executive  Order  12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  proposal 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  fil^ 
with  the  Secretary  a  petition  stating  that 
the  order,  jmy  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
•  a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  af  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretarj''s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  smaH  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 


or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  120  handlers 
of  Colorado  potatoes  who  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  400  producers  of 
Colorado  potatoes  in  the  regulatory 
areas.  Small  agricultural  service  firms 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  55,000,000,  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  The  majority  of  potato 
producers  and  handlers  regulated  under 
the  marketing  agreement  and  order  may 
be  classified  as  small  entities. 

The  production  area  under  Marketing 
Order  No.  948  is  divided  into  three 
regulatory  areas.  Area  No.  1  (Area  1). 
also  called  the  Western  Slope,  consists 
of  17  counties  in  the  western  portion  of 
the  State  of  Colorado.  Marketing  order 
regulations  are  not  currently  in  effect  in 
Area  1  because  of  limited  potato 
production.  Area  No.  2  (Area  2),  known 
as  the  San  Luis  Valley,  consists  of  9 
counties  and  is  located  in  the  southern 
part  of  the  State.  Area  No.  3  (Area  3),  the 
Greeley  area,  consists  of  37  counties 
covering  most  of  the  eastern  part  of  the 
State.  Producers  in  Areas  2  and  3 
produce  significant  quantities  of 
potatoes,  and,  thus,  have  active 
committees  and  regulations. 

Section  948.150.  reestablished  area 
committees  as  administrative  agencies 
for  both  of  the  active  areas. 

Section  948.53  provides  authority  for 
areas,  subdivisions  of  areas,  or 
distribution  of  representation  among  the 
subdivision  of  areas,  to  be  reestablished 
by  the  Secretary  upon  area  committee 
recommendations. 

This  proposed  rule  would  (1) 
reestablish  area  boundaries  by  removing 
Chaffee  County  from  Area  3  and  adding 
it  to  Area  2.  and  (2)  combine  Chaffee 
County  with  Saguache  County  for  the 
purpose  of  providing  Chaffee  County 
with  producer  representation  on  the 
Area  2  Committee. 

The  Area  2  and  Area  3  Committees 
met  on  October  13. 1994,  and  October 
18,  1994,  respectively,  and  each 
unanimously  recommended  this 
reestablishment  of  boundaries  between 
Area  2  and  Area  3.  The  Colorado  Potato 
Committee,  which  consists  of 
representatives  from  both  of  the  area 
Committees,  ratified  the 
recommendation  on  November  2.  1994. 


The  Area  2  Committee  also 
unanimously  recommended  that  Chaffee 
County  be  combined  with  Saguache 
County  for  the  purpose  of  providing 
Chaffee  County  with  producer 
representation  on  the  Area  2  Committee, 
rather  than  the  Area  3  Committee. 

The  Committees  made  their 
recommendations  to  reestablish 
boundaries  after  reviewing  a  request 
from  a  producer/handler  located  near 
Salida.  Colorado,  a  relatively  new  potato 
production  area  in  Chaffee  County. 
Salida  is  approximately  250  miles  from 
the  administrative  headquarters  of  the 
Area  3  Committee  in  Greeley,  Colorado, 
but  only  65  miles  from  the 
administrative  headquarters  of  the  Area 
2  Committee  in  Monte  Vista.  Colorado. 

There  are  approximately  115  acres  of 
potatoes  grown  in  Chaffee  County. 
Arable  land  in  Chaffee  County  is 
generally  limited  to  the  area  around 
Salida.  Industry'  estimates  place  the 
potential  for  additional  potato 
production  at  about  500  acres. 

The  Chaffee  County  production  area 
is  geographically  separated  from  the  rest 
of  Area  3  potato  production  and  is  much 
closer  to  that  of  Area  2.  Potatoes 
produced  in  Chaffee  County  are 
marketed  similarly  to  those  in  Area  2. 
Potatoes  grown  in  Chaffee  County  are. 
for  example,  often  marketed  through 
handlers  from  Area  2,  but  seldom 
marketed  by  Area  3  handlers  located 
outside  of  Chaffee  County. 

The  proposed  rule  would  increase  the 
opportunity  for  the  producers  or 
handlers  to  serve  on  an  area  committee 
by  greatly  decreasing  travel  time  and 
cost  to  attend  area  Committee  meetings. 
This  rule  would  also  enable  any  Chaffee 
County  producers  to  be  in  the  same 
committee  area  with  handlers  who  most 
often  handle  their  production. 

The  proposed  rule  would  also  modify 
the  distribution  of  producer 
membership  of  the  Area  2  Committee  to 
accommodate  the  proposed  addition  of 
Chaffee  County  to  Area  2.  Saguache 
County,  immediately  to  the  south  of 
Chaffee  County,  currently  has  one 
producer  representative  on  the  Area  2 
Committee.  The  proposed  rule  would 
combine  Chaffee  and  Saguache  Counties 
as  one  district  for  the  purpose  of 
nominating  a  producer  member  to  the 
Area  2  Committee.  The  change  would 
continue  to  provide  balanced 
representation  on  the  Area  2  Committee, 
consistent  with  acreage  and  production. 
Chaffee  County  handlers  also  would  be 
represented  as  the  Area  2  Committee 
has  five  handler  member  positions,  two 
representing  bulk  handlers. 

The  close  proximity  of  the  Area  2 
administrative  office  to  Chaffee  County 
would  improve  the  efficiency  of 


marketing  order  administration. 
Marketing  order  compliance  in  Chaffee 
County  would  be  more  efficiently 
administered  by  the  Area  2 
Administrative  Committee  office 
because  of  its  proximity  to  Chaffee 
Cxjunty. 

Although  this  proposed  rule  would 
remove  Chaffee  County  from  Area  3. 
regulatory  language  in  the  newly  created 
section  948.153  would  only  reference 
the  addition  of  Chaffee  County  to  Area 
2.  Section  948.4  currently  states  that 
Area  3  includes  and  consists  of  all  the 
remaining  counties  in  the  State  of 
Colorado  which  are  not  included  in 
Area  1  or  Area  2.  Therefore,  the  addition 
of  Chaffee  County  to  Area  2  would 
automatically  remove  Chaffee  County 
from  Area  3,  with  no  other 
corresponding  change  needed. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
received  within  the  comment  period 
will  be  considered  before  a  final 
determination,  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
948  be  amended  as  follows: 

PART  948— IRISH  POTATOES  GROWN 
IN  COLORADO 

1.  The  authority  citation  for  7  CFR 
Part  943  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  948.150  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§948.150    Reestablishment  of  committee 
membership. 

•         »         •     ,    •         « 

(a)  Area  No.  2  {San  Luis  Valley):  Seven 
producers  and  five  handlers  .selected  as 
follows: 

Two  (2j  producers  from  Rio  Grande 
County: 

One  (1)  producer  from  Chaffee  County  and 
Saguache  County; 

One  (1)  producer  from  Conejos  County; 

Two  (2)  producers  from  Alamosa  County; 

One  (1)  producer  from  all  other  counties  in 
Area  No.  2; 

Two  (2)  handlers  representing  bulk 
handlers  in  Area  No.  2; 

Three  (3)  handlers  representing  handlers  in 
Area  No.  2  other  than  bulk  handlers. 
»         »         •         •         * 

3.  A  new  §  948.153  is  added  to  read 
as  follows: 


§  948.153    Reestablishment  of  area. 

Pursuant  to  section  948.53,  Area  No. 
2  is  reestablished  as  follows: 

Area  No.  2  (San  Luis  Valley)  includes  and 
consists  of  the  counties  of  Chaffee.  Saguache. 
Huerfano,  Las  Animas,  Mineral,  Archuleta, 
Rio  Grande,  Conejos,  Costilla,  and  Alamosa. 
in  the  State  of  Colorado. 

Dated:  January  24. 1995. 
Sharon  Bomer  Lauritsen. 
Deputy  Director.  Fruit  and  Vegetable  Division. 
[FR  Dot:.  95-2217  Filed  1-27-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-9&-AD] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A320-231  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


JMI 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Model  A320-231  series 
airplanes.  This  proposal  would  require 
repetitive  functional  checks  to  detect 
leakage  of  the  distribution  piping  of  the 
engine  fire  extinguishing  system,  and 
repair,  if  necessary;  and  modification  of 
the  piping,  which  would  terminate  the 
inspection  requirements.  This  proposal 
is  prompted  by  reports  of  cracking  of  the 
engine  fire  extinguisher  pipe,  which 
resulted  in  leakage  of  the  fire 
extinguisher  agent.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  leakage  of  the  fire 
extinguishing  agent,  which  could 
prevent  the  proper  distribution  of  the 
agent  within  the  nacelle  in  the  event  of 
a  fire. 

DATES:  Comments  must  be  received  by 
March  13.  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
98-AD,  1601  Lind  Avenue  SW..  Renton, 
Washington  98055— i056.  Comments 
may  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maiu-ice 
Bellonte.  31707  Blagnac  Cedex.  France. 


This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.. 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-1 13.   - 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton, 
Washington,  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FA.A  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-98-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No 
94-NM-98-AD.  1601  Lind  Avenue  SW 
Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  Franc-e, 
recently  notified  the  FAA  that  an  unsaf;; 
condition  may  exist  on  certain  Airbus 
Model  A320-'231  series  airplanes.  The 
DGAC  advises  that,  during  regularly 
scheduled  maintenance  of  in-service 
airplanes,  two  operators  found  cracking 
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of  the  engine  fire  extinguisher  pipe.  The 
cause  of  this  cracking  has  been 
attributed  to  mechanical  vibration. 
Cracking  of  the  fire  extinguisher  agent 
distribution  pipe  between  the  bottle  and 
the  nacelle  could  cause  leakage  of  the 
fire  extinguisher  agent.  Such  leakage,  if 
not  detected  and  corrected,  could 
prevent  the  proper  distribution  of  the 
fire  extinguishing  agent  within  the 
nacelle  in  the  event  of  a  fire. 

Airbus  has  issued  All  Operators  Telex 
(AOT)  26-11,  dated  January  3, 1994, 
which  describes  procedures  for 
repetitive  inspections  to  detect  leakage 
of  fire  extinguishing  agent  from  the 
distribution  piping  of  the  engine  fire 
extinguishing  system,  and  repair,  if 
necessary.  This  AOT  also  describes 
procedures  for  modification.of  the 
piping,  which  would  eliminate  the  need 
for  the  repetitive  inspections. 

Airbus  nas  also  issued  Service 
Bulletin  A320-26-1032,  dated  March 
31,  1994,  which  describes  inspection 
and  repair  procedures  that  are  identical 
to  those  described  in  the  AOT. 
Additionally,  Airbus  issued  Service 
Bulletin  A320-26-1031,  dated  March 
31.  1994,  which  describes  modification 
procedures  that  are  identical  to  those 
described  in  the  AOT.  This  modification 
involves  replacement  of  the  existing 
pipe  with  a  new  pipe  (Mod. 
21457P1678),  or  repair  of  the  pipes 
(Mod.  24253P3520). 

The  DGAC  classified  the  AOT  and  the 
service  bulletins  as  mandatory  and 
issued  French  airworthiness  directive 
94-058-053(3)  Rl,  dated  July  6,  1994. 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  visual  inspections  to  detect 
leakage  of  the  distribution  piping  of  the 
engine  fire  extinguishing  system,  and 
repair,  if  necessary;  and  modification  of 
the  piping,  which  would  terminate  the 


inspection  requirements.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  AOT  or  service 
bulletin  described  previously. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  requirement. 

The  FAA  estimates  that  14  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  48  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S60  per  work  hoiu-.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $40,320,  or  $2,880  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  94-NM-98-AD. 

Applicability:  Model  A320-231  series 
airplanes;  manufacturer's  serial  numbers 
(MSN)  028,  035.  037.  038,  043,  045  through 
058  inclusive,  064  through  067  inclusive.  074 
through  077  inclusive,  080  through  082 
inclusive,  089  through  092  inclusive.  095. 
and  096;  certificated  in  any  category- 
Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD,  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  leakage  of  the  fire  extinguishing 
agent,  which  could  prevent  the  proper 
distribution  of  the  agent  within  the  nacelle  in 
the  event  of  a  fire,  accomplish  the  following: 

(a)  Within  500  flight  hours  after  the 
effective  date  of  this  AD,  perform  a 
functional  check  to  detect  leakage  of  fire 
extinguishing  agent  from  the  distribuliim 


piping  of  the  et>|ine  fire  extinguishing 
•iystem.  in  accordance  with  either  Airbus  All 
Operators  Telex  (AOT)  26-11,  dated  )anuar>- 
.1.  1994.  or  Airbus  Service  Bulletin  A320-26- 
1032.  dated  March  31,  1994. 

(1)  If  no  leakage  is  found,  or  if  leakage  is 
within  the  limits  specified  in  the  AOT  or  the 
serxice  bulletin,  repeat  the  functional  check 
thereafter  at  intervals  not  to  exceed  500  flight 
hours. 

(21  If  any  leakage  is  beyond  the  limits 
specified  in  the  AOT  or  the  service  bulletin, 
prior  to  further  flight,  modify  the  piping  in 
accordance  with  either  the  AOT  or  Airbus 
Service  Bulletin  A320-26-1031.  dated  March 
31.  1994. 

(b)  Within  4,000  flight  hours  after  the 
effective  date  of  this  AD,  modify  the  piping 
in  accordance  with  either  Airbus  AOT  26-11. 
dated  (anuary  3.  1994.  or  Airbus  Service 
Bulletin  A320^26-1031,  dated  March  31, 
1994.  Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  functional  check  requirements  of 
this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Rentoa,  Washington,  on  Januar) 
24.  1995. 

Darrell  M.  Pederwn. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
IFR  Doc.  95-2178  Filed  1-27-95;  8:45  am] 
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14  CFR  Part  71 

(Airspace  Docket  No.  95-AEA-02] 

Proposed  Revocation  of  Class  E 
Airspace;  Farmington,  PA 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
revoke  Class  E  airspace  extending 
upwards  from  700  feet  above  the  surface 
at  Farmington.  PA,  due  to  the 
cancellation  of  «  standard  instrument 
approach  procedure  to  the  Nemacolin 
Airport,  Farmirfflton,  PA.  Airspace 


IMI 


reclassification,  in  effect  as  of 
September  16,  1993,  has  discontinued 
the  use  of  the  term  "Transition  Area," 
and  airspace  designated  from  700  feet 
above  the  surface  of  the  earth  is  now 
Class  E  airspace. 

DATES:  Comments  must  be  received  on 
or  before  March  15.  1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Michael  ). 
Sammartino,  Manager,  System 
Management  Branch,  AEA-530,  Docket 
No.  95-AEA-02,  F.A.A.  Eastern  Region, 
Fitzgerald  Federal  Building  #111,  John 
F.  Kennedy  Infl  Airport,  Jamaica,  NY 
11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  AEA-7,  at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Office  of  the  Manager,  System 
Management  Branch,  Air  Traffic 
Division,  at  the  address  shown  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Jordan.  Designated  Airspace 
Specialist.  System  Management  Branch. 
AEA-530,  F.A.A.  Eastern  Region, 
Fitzgerald  Federal  Building  #111,  John 
F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430;  telephone: 
(718) 553-0857. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulator>'.  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
AEA-02."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commentor.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 


examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
siAstantive  public  contact  with  F.^A 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  ofthis 
Notice  of  Proposed  Rulemaking'(NPRM) 
by  submitting  a  request  to  the  Office  of 
the  .Assistant  Chief  Counsel.  AEA-7, 
F.A.A.  Eastern  Region,  Fitzgerald 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  NY 
11430.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRMs  should 
also  request  a  copy  of  Advisory  Circular 
No.  n-2A,  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulation  (14  CFR  part  71)  to 
revoke  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
at  Farmington,  PA,  due  to  the 
cancellation  of  a  SIAP  at  the  Nemacolin 
Airport,  Farmington,  PA.  Airspace 
reclassification,  in  effect  as  of 
September  16.  1993.  has  discontinued 
the  use  of  the  term  "Transition  Area,* 
and  airspace  extending  upward  from 
700  feet  or  more  above  the  surface  is 
now  Class  E  airspace.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  16.  1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
removed  subsequently  from  the  Order 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current,  it. 
therefore:  (1)  Is  not  a  "significant  ' 

regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulator^'  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that,  when 
promulgated,  this  rule  will  not  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consi^eraticHi  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PAFTT  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
Septeml)er  16, 1994,  is  amended  as 
follows: 

Paragraph  6005— Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

•         •         •         •         • 

AEA  PA  ES  Farmington,  PA  (Removed) 

***** 

Issued  in  Jamaica,  New  York,  on  January 
18,  1995. 
John  S.  Walker, 
Manager.  Air  Traffic  Division. 
[FR  Doc.  95-2237  Filed  1-27-95;  8:45  am] 
BiLUNO  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Under  Secretary  for 
Domestic  Finance 

17  CFR  Part  449 

Form  G-405 

AGENCY:  Office  of  the  Under  Secretary 
for  Domestic  Finance.  Treasury. 
ACTION:  Proposed  form  amendments. 

SUMMARY:  The  Department  of  the 
Treasury  ("Department")  is  proposing 
amendments  to  Form  G-405  (Report  on 
Finances  and  Operations  of  Government 
Securities  Brokers  and  Dealers,  or  the 
"FOGS  Report"),  which  is  the  form  that 
registered  government  securities  brokers 
and  dealers  are  required  to  file  pursuant 
to  sections  405.2  and  449.5  '  of  the 


regulations  issued  under  the 
Government  Securities  Act  of  1986  (the 
"Government  Securities  Act"  or 
"GSA").2  The  purpose  of  the  proposed 
amendments  is  to  revise  Schedule  I  of 
the  FOGS  Report  filed  by  registered 
government  securities  brokers  and 
dealers  with  the  Securities  and 
Exchange  Commission  (the 
"Commission"  or  "SEC")  to  require 
such  brokers  and  dealers  to  disclose 
their  affiliations,  if  any,  with  U.S.  banks. 
DATES:  Comments  must  be  submitted  on 
or  before  March  1, 1995. 
ADDRESSES:  Comments  should  be  sent 
to:  Government  Securities  Regulations 
Staff,  Bureau  of  the  Public  Debt, 
Department  of  the  Treasury,  999  E 
Street.  N.W.,  Room  515,  Washington, 
D.C.  20239-0001.  Comments  received 
will  be  available  for  public  inspection 
and  copying  at  the  Treasury  Department 
Library,  Room  5030,  Main  Treasury 
Building,  1500  Pennsylvania  Avenue 
NW.,  Washington,  D.C.  20220. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Papaj  (Director)  or  Ron  Couch 
(Government  Securities  Specialist)  at 
202-219-3632.  (TDD  for  hearing 
impaired:  202-219-3988.) 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Analysis 

The  Department  adopted  Form  G— 405 
in  the  implementing  regulations  for  the 
GSA  issued  on  July  24. 1987  (52  FR 
27910).  Sections  405.2  and  449.5  of  the 
GSA  regulations  require  that  registered 
government  securities  brokers  and 
dealers  use  the  form  to  make  the 
required  monthly,  quarterly  and  annual 
financial  reports  to  the  SEC  or  to  their 
appropriate  regulatory  agency  in 
accordance  with  any  plan  approved  by 
the  SEC.  Pursuant  to  the  regulations, 
registered  government  securities  brokers 
and  dealers  are  required  to  file  financial 
reports  which  include  information  on 
their  assets,  liabilities,  liquid  capital, 
total  haircuts,  and  ratio  of  liquid  capital 
to  total  haircuts  as  determined  in 
accordance  with  section  402.2,  among 
other  items,  on  Form  G— 405. 

To  supplement  either  Part  II  or  IIA  of 
the  FOGS  Report,  registered  government 
securities  brokers  and  dealers  are  also 
required  to  file  Schedule  I  at  the  end  of 
each  calendar  year.  The  purpose  of  this 
schedule  is  to  obtain  information  about 
the  economic  and  financial 
characteristics  of  the  reporting 
government  securities  broker  or  dealer. 

Item  15  of  Schedule  I  to  the  FOGS 
report  currently  requests  information 
about  the  broker's  or  dealer's  affiliation 
with  any  foreign  broker  or  dealer,  or 


bank.  In  addition  to  information  about 
any  foreign  affiliations,  the  Department 
believes  that  k  would  be  useful  for 
regulatory  purposes  to  obtain 
information  about  registered 
government  securities  brokers'  and 
dealers'  affiliations  with  U.S.  banks.  The 
Department  therefore  is  proposing  to 
amend  Schedule  I  to  require  registered 
government  securities  brokers  and 
dealers  to  disclose  whether  they  are  an 
affiliate  or  subsidiary  of  a  U.S.  bank, 
and  if  so,  to  give  the  name  of  that 
affiliate  or  parent  company,  and  the 
type  of  institution.  The  "General 
Instructions"  to  Schedule  I  also  would 
be  amended  to  refer  to  the  definition  of 
"bank"  in  section  3(a)(6)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").^ 

Specifically,  the  amendments  to  Form 
G-405  would  add  a  new  item  15  to 
request  information  about  an  affiliation 
with  or  control  by  a  U.S.  bank.  Current 
items  15  through  18  will  become  items 
16  through  19.  respectively.  The  new 
inquiry  would  require  a  yes  or  no 
response,  and  if  the  response  is  yes.  the 
respondent  must  provide  the  name  of 
the  parent  or  affiliate  and  the  type  of 
institution. 

The  disclosure  of  this  additional 
information  would  correspond  to  the 
SEC's  recently  revised  Form  X-17A-5, 
also  known  as  the  "FOCUS"  Report. 
The  amendments  are  similar  to  changes 
made  by  the  SEC  to  Form  X-17A-5  in 
November  1992."  The  Form  X-17A-5  is 
filed  by  registered  brokers  and  dealers 
with  the  Commission  pursuant  to  Rule 
17a-5  under  the  Exchange  Act,*  and  is 
similar  to  the  Form  G-405  filed  by 
registered  government  securities  brokers 
and  dealers.  The  Treasury  shares  the 
SEC's  belief  that  this  information  would 
be  useful  for  regulatory  purposes  and 
this  proposal  is  consistent  with  the 
recent  SEC  changes  to  Form  X-17A-5. 
The  Treasury  seeks  consistency  with  the 
SEC  approach  in  order  to  assure  equal 
treatment  for  all  government  securities 
brokers  and  dealers.  The  Treasury  was 


'  17  CFR  405.2  and  17  CFR  449.5,  respectivoiy. 


•Pub.  L.  No.  9»-S71. 100  Stat.  3208  (1986). 


'  15  U.S.C.  78c(a)(6).  Under  this  section,  the  term 
"bank"  is  deHned  as:  (a)  A  banldng  institution 
organized  under  the  laws  of  the  United  States;  tb) 
a  member  banli  of  the  Federal  Reserve  System:  (t) 
any  other  banliing  institution  doing  business  under 
the  laws  of  any  state  or  the  United  States,  a 
substantial  portion  of  which  consists  of  ret:esvir.g 
deposits  or  exercising  fiduciary  powers  simibr  to 
those  permitted  to  national  banks  under  the 
authority  of  the  Comptroller  of  the  Currency,  and 
which  is  supervised  and  examined  by  slate  or 
federal  authority  having  supervision  over  banks: 
and  (d)  a  receiver,  conservator,  or  other  liquidating 
agent  of  any  institution  or  firm  included  in  the 
above  paragraphs. 

'Securities  Exchange  Act  Release  No.  31398 
(November  A.  1992).  57  FR  53261  (November  9, 
1992). 

» 17  CFR  240.178-5. 


unable  to  propose  amendments  to  Form 
G-405  at  the  same  time  the  SEC  made 
changes  to  its  respective  form  since  the 
Treasury's  rulemaking  authority  under 
the  GSA  expired  on  October  1, 1991, 
and  was  not  reauthorized  until 
December  17, 1993.* 

The  collection  of  information  in  these 
proposed  amendments  to  Form  G— 405  is 
contained  in  the  new  Item  15  of  the 
form  which  poses  a  simple,  factual 
question.  Form  G-405  is  required  to  be 
submitted  by  registered  government 
securities  brokers  and  dealers  to  the  SEC 
or  to  the  appropriate  regulatory 
authority  acconding  to  an  SEC  approved 
plan.  The  requirement  to  file  Form  G- 
405  is  not  applicable  to  financial 
institutions  that  have  filed  notice  as 
government  securities  brokers  and 
dealers. 

The  Department  is  proposing  to  add 
only  the  new  item  15  to  Schedule  I.  and 
it  believes  that  the  changes  will  not 
have  more  than  a  de  minimis  effect  on 
the  amount  of  time  necessary  to 
complete  the  form.  The  Department's 
most  recent  Paperwork  Reduction  Act 
Filing  with  respect  to  all  parts  of  Form 
G-405,  which  includes  Part  I,  Part  lA. 
Part  II.  Fart  IIA.  and  Part  III  as  well  as 
the  proposed  amended  Schedule  I. 
shows  an  annual  estimate  of  41   . 
respondents  filing  12  times  per  year, 
with  a  burden  of  144  hours  per 
respondent  per  year.  Since  Schedule  I  is 
only  filed  once  per  year  while  the  other 
parts  are  filed  monthly  or  quarterly,  the 
burden  represented  by  the  entire 
Schedule  I  is  only  a  fraction  of  the 
burden  imposed  by  the  complete  form. 
The  requirements  for  filing  Form  G-^Q5 
have  been  previously  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3504(h))  and 
assigned  control  number  1535-0089.  No 
rnodification  is  projected  to  the 
reporting  burden. 

List  of  Subjects  in  17  CFR  Part  449 

Banks,  banking,  Brokers.  Government 
securities,  Reporting  and  recordkeeping 
requirements,     i 

For  the  reasons  set  out  in  the 
preamble,  it  is  pjroposed  to  amend  17 
CFR  part  449  as  follows: 

PART  449— FORMS,  SECTION  15C  OF 
THE  SECURITIES  EXCHANGE  ACT  OF 
1934 

1.  The  authority  citation  for  part  449 
is  revised  to  reatj'as  follows: 

Authpritj-:  Sec.  |0l.  Pub.  L.  99-571,  100 
Stat.  3208:  Sec.  4(b).  Pub.  L.  101-432,  104 
Stat.  963;  Sec  1021  Sec- 106,  Pub.  L.  103-202, 
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'Pub.  L.  No.  103-2[B.  107  Stat.  2344  (1993). 
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107  Stat.  2344  (15  U.S.C  78o-5(a),  (b)(1)(B). 
(b)(4)). 

§449.5    [Amended] 

2.  Amend  Form  G-405,  referenced  in 
§449.5,  in  Schedule  I  to  add  instruction 
15  a,  b  and  c  to  the  General  Instructions, 
to  redesignate  Questions  15-18  as 
Questions  16-19.  and  add  new  Question 
15  to  read  as  follows: 

Note:  The  text  of  Form  G— 405  does  not 
appear  in  the  Code  of  Federal  Regulations. 

Form  G-405,  Report  on  Finances  and 
Operations  of  Government  Securities 
Brokers  and  Dealers,  Schedule  I: 

*  *         *         •         * 

General  Instructions 

***** 

15  a,  b  &  c — Report  whether  respondent 
directly  or  indirectly  controls,  is  controlled 
by,  or  is  under  common  control  with,  a  U.S. 
bank.  If  the  answer  is  "yes,"  provide  the 
name  of  the  affiliated  bank  and/or  bank 
holding  company,  and  describe  the  type  of 
institution.  The  term  "bank"  is  defined  in 
section  3(a)(6)  of  the  Securities  Exchange  Act 
of  1934. 

*  •  *  *  • 

15.  (a)  Respondent  directly  or  indirectly 
controls,  is  controlled  by,  or  is  under 
common- control  with,  a  U.S.  bank. 
(Enter  applicable  code:  l=Yes  2=No) 

(b)  Name  of  parent  or  affiliate 

(c)  Type  of  institution 

*  *         *         »         * 

Dated:  January  19, 1995. 
Frank  N.  Newman, 
Deputy  Secretary. 

|FR  Doc.  95-2135  Filed  1-27-95:  8:45  am) 
BILLING  CODE  4810-39-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  778 

Availability  of  Decision;  Minimum 
Requirements  for  Legal,  Financial, 
Compliance  and  Related  Information 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Notice  of  decision  on  petition 
for  rulemaking. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
making  available  to  the  public  its  final 
decision  on  a  petition  for  rulemaking 
from  Mr.  James  Kringlen.  Attorney  at 
Law,  Appalachian  Research  and  Defense 
Fund,  Inc..  Charleston,  West  Virginia. 
The  petitioner  requested  that  "*   *   *  a 
new  regulation  be  issued  by  the  Office 
of  Surface  Mining  or  the  Department  of 
the  Interior,  as  appropriate,  which 
would  require  all  permit  applications 


for  siu-face  mining  include 
documentation  with  public  records 
identifying  the  surface  owners  of  the 
property  they  propose  to  mine  as  well 
as  the  property  contiguous  to  the 
proposed  mining  property."  OSM  is 
denying  the  petition  for  reasons 
outlined  in  this  document. 

ADDRESSES:  Copies  of  the  petition,  and 
other  relevant  materials  comprising  the 
Administrative  Record  of  this  petition 
are  available  for  public  review  and 
copying  at  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Room 
660.  800  North  Capitol  Street  NW., 
Washington,  DC  20001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Boyce,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior.  1951 
Constitution  Avenue  NW.,  Washington. 
DC  20240;  Telephone:  202-343-3839 

SUPPLEMENTARY  INFORMATION: 

I.  Petition  for  Rulemaking  Process. 

II.  The  Kringlen  Petition. 

I.  Petition  for  Rulemaking  Process 

Pursuant  to  section  201(g)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act),  any  person  may  petition  the 
Director  of  OSM  for  a  change  in  OSM's 
regulations.  The  regulations  governing 
the  handling  of  rulemaking  petitions  are 
found  at  30  CFR  700.12.  Under  the 
rules,  the  Director  may  publish  a  notice 
in  the  Federal  Register  seeking 
comments  on  the  petition  and  hold  a 
public  hearing,  conduct  an 
investigation,  or  take  other  action  to 
determine  whether  the  petition  should 
be  granted.  If  the  petition  is  granted,  the 
Director  initiates  a  rulemaking 
proceeding.  If  the  petition  is  denied,  the 
Director  notifies  the  petitioner  in 
writing  setting  forth  the  reasons  for 
denial.  Under  30  CFR  700.12  the 
Director's  decision  constitutes  the  final 
decision  for  the  Department  of  the 
Interior. 

II.  The  Kringlen  Petition 

The  Department  of  the  Interior 
received  a  letter  dated  January  31,  1994. 
from  James  Kringlen.  Attorney  at  Law. 
Appalachian  Research  and  Defense 
Fund,  Inc.,  Charleston,  West  Virginia,  as 
a  petition  for  rulemaking.  The  petitioner 
requested  that  "*   *   *  a  new  regulation 
be  issued  by  the  Office  of  Surface 
Mining  or  the  Department  of  the 
Interior,  as  appropriate,  which  would 
require  all  permit  applications  for 
surface  rnining  include  documentation 
with  public  records  identifying  the 
surface  owners  of  the  prbportv  they 
propose  to  mine  as  well  as  the  property 
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propose  to  mine  as  well  as  the  property 
contiguous  to  the  proposed  mining 
property." 

For  the  reasons  discussed  in  the 
appendix  to  this  notice,  the  Director  has 
denied  the  petition.  The  Director's  letter 
of  response  to  the  petitioner  on  this 
rulemaking  petition  appears  in  the 
appendix  to  this  notice.  This  letter 
reports  the  Director's  decision  to  the 
petitioner.  Included  in  the  appendix  is 
an  evaluation  report  on  the  issues  raised 
by  the  petitioner.  Included  in  this  report 
is  a  discussion  of  the  comments 
received  on  the  petition  and  OSM's 
position  on  the  issues. 

Dated:  January  18,  1995. 
Robert  Urain, 

Director.  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

Appendix 

January  18.  1995. 

Mr.  lames  Kringlen. 

Appalachian  Research  and  Defense  Fund. 

Inc.,  1116-B  Kanawha  Boulevard,  East. 

Charleston.  West  Virginia  25301. 

Dear  Mr.  Kringlen:  This  is  in  response  to 
your  letter  of  January  31, 1994.  to  Bruce 
Babbitt.  Secretary  of  the  Interior,  which  was 
forwarded  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  for 
appropriate  action.  In  your  letter  you  propose 
that  "...  a  new  regulation  be  issued  by 
OSM  or  the  Department  of  the  Interior  (DOI), 
as  appropriate,  which  would  require  all 
permit  applications  for  surface  mining 
include  documentation  with  public  records 
identifying  the  surface  owners  of  the 
property  they  propose  to  mine  as  well  as  the 
property  contiguous  to  the  proposed  mining 
property." 

On  March  28,  1994.  OSM  published  a 
notice  of  availability  in  the  Federal  Register 
and  requested  comments  on  the  petition  (59 
FR  14374).  The  comment  period  closed  on 
April  27.  1994.  Nine  comments  were 
received  by  OSM  during  the  comment 
period. 

After  careful  consideration  of  the 
arguments  presented  in  the  petition  and 
public  comments.  I  am  denying  the  petition. 
The  basis  for  my  decision  is  fully  disclosed 
in  tile  enclosed  evaluation  of  the  petition.  .As 
provided  in  30  CFR  700.12,  this  decision 
constitutes  the  final  decision  for  the 
Secretary  of  the  Interior. 

I  would  like  to  take  this  opportunity  to 
thank  you  for  bringing  the  problems  faced  by 
Mrs.  Caudill  to  our  attention.  Efforts  such  as 
yours  provide  both  the  impetus  and  the 
guidance  necessary  for  us  to  critically 
examine  our  program  and  take  corrective 
action  where  necessary. 


Sincerely, 
Robert  J.  Uram. 
Director 

Evaluation  of  the  Petition  To  Amend 
OSM's  Rules  Governing  Right-of-Entry 
Documentation  Required  in  Permit 
Applications 

Background  on  Petition 

On  February  18, 1994,  a  petition  from 
Mr.  James  Kringlen,  Appalachian 
Research  and  Defense  Fund.  Inc.,  1116- 
B  Kanawha  Boulevard,  East.  Charleston, 
West  Virginia  25301  (the  petitioner)  was 
forwarded  from  the  Secretar>''s  Office, 
Department  of  the  Interior,  to  OSM.  The 
petition  requested  that  "*   *   *  a  new 
regulation  be  issued  by  the  Office  of 
Surface  Mining  or  the  Department  of  the 
Interior,  as  appropriate,  which  would 
require  all  permit  applications  for 
surface  mining  include  documentation 
Kith  public  records  (emphasis  included) 
identifying  the  surface  owners  of  the 
property  they  propose  to  mine  as  well 
as  the  property  contiguous  to  the 
proposed  mining  property." 

Section  201(g)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(the  Act)  and  30  CFR  700.12  provide 
that  any  person  may  p>etition  the 
Director  to  initiate  a  proceeding  for  the 
issuance,  amendment,  or  repeal  of  a  rule 
promulgated  under  the  Act.  These 
regulations  require  the  petition  to  set 
forth  the  facts,  technical  justification, 
and  law  which  require  the  issuance, 
amendment,  or  repeal  of  a  regulation.  30 
CFR  700.12fb).  Based  on  this 
information,  the  Director  shall 
determine  if  the  petition  provides  a 
reasonable  basis  for  the  proposed  action. 
Facts,  technical  justification,  or  law 
previously  considered  in  a  petition  or 
rulemaking  on  the  same  issue  shall  not 
provide  a  reasonable  basis.  The  Director 
may  hold  a  public  hearing  or  conduct 
other  investigations  or  proceedings  in 
order  to  determine  whether  the  petition 
should  be  granted.  30  CFR  700.12(c).  If 
the  petition  is  granted,  the  Director  is 
required  to  commence  a  rulemaking 
proceeding.  30  CFR  700.12(d)(1).  If  the 
petition  is  denied,  the  Director  is 
required  to  notify  the  petitioner  in 
writing  of  the  reasons  for  denial.  30  CFR 
700.12(d)(2). 

On  March  28,  1994.  OSM  published  a 
notice  in  the  Federal  Register 
requesting  comments  on  the  petition.  In 
the  notice,  OSM  announced  that  it 
would  not  hold  a  public  hearing  but 
would  accept  written  comments  on  the 
petition  during  the  comment  period 
which  would  end  on  April  27. 1994.  It 
stated  that,  by  appointment,  OSM 
employees  would  be  available  to  meet 
with  the  public  during  business  hours  (9 


a.m.  to  5  p.m.  Eastern  standard  time) 
during  the  comment  period.  The  notice 
also  stated  that  all  comments  and 
supporting  documents  would  be  entered 
into  the  Administrative  Record  on  the 
petition  (59  FR  14374). 

OSM  received  comments  from  the 
Ohio  Mining  and  Reclamation 
Association,  the  Dickenson  County 
Citizens  Committee,  the  U.S. 
Department  of  the  Interior  Bureau  of 
Mines,  the  Alabama  Coal  Association, 
the  Illinois  Department  of  Mines  and 
Minerals,  the  Wyoming  Department  of 
Environmental  Quality,  the  Kentucky 
Resoiirces  Council,  the  Indiana 
Department  of  Natural  Resources,  and 
the  Joint  NCA/AMC  Committee  on 
Surface  Mining  Regulations.  These 
comments  have  been  made  part  of  the 
Administrative  Record. 

Applicable  Law  and  Regulations 

Sections  102,  201(c),  501(b).  503,  504, 
and  especially  507(b)  and  510(b)(6)  of 
the  Act  which  establish  application 
requirements  regarding  documentation 
of  the  right  is  enter  and  commence 
surface  mining  operations. 

30  CFR  §  773.15(c)  which  requires 
that  the  regulatory  authority  find  in 
writing  that  the  application  is  complete 
and  accurate  and  that  the  applicant  has 
complied  with  the  requirements  of  the 
Act  and  the  regulatory  program. 

Section  778.15(a)  which  requires  that 
the  permit  applicant  describe  and 
identify  the  documents  upon  which  he 
bases  his  right  to  enter  and  commence 
surface  mining,  and  also  state  whether 
the  right  is  subiect  to  any  pending 
litigation. 

Section  7?8.15(b)  which  provides  that 
in  the  situation  where  the  private 
mineral  estate  has  been  severed  from  the 
private  surface  estate,  the  applicant 
must  also  submit  copies  of  1)  the 
written  consent  of  the  surface  owner  for 
the  extraction  of  coal  by  surface  mining 
methods;  2)  copies  of  the  conveyance 
that  expressly  grants  or  reserves  the 
right  to  extract  coal  by  surface  mining 
methods;  or  3)  if  the  conveyance  does 
not  expressly  grant  the  right  to  extract 
the  coal  by  surface  mining  methods, 
documentation  that  under  applicable 
State  law  the  applicant  has  the  legal 
authority  to  extract  the  coal  by  those 
methods. 

Section  778.15(c)  which  closely  tracks 
the  language  in  Sec.  507(b)(9)  of  the  Act 
by  providing  that  "(n)othing  in  this 
section  shall  be  construed  to  provide  the 
regulatory  authority  with  the  authority 
to  adjudicate  property  rights  disputes." 

30  CFR  PART  775— Administrative 
and  Judicial  Review  of  Decisions, 
Which  prescribes  requirements  for 


administrativ 
decisions 
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e  and  judicial  review  of 
permits. 

Summary  o  f  Petition 

The  petitioner  supports  his 
rulemaking  petition  by  citing  the 
e.xperience  :)f  a  former  client,  a  Mrs. 
Caudill.  whip  faced  the  possibility  of 
having  her  property  mined  in 
accordance  (with  an  approved  mining 
permit  despite  the  fact  that  she  had  not 
granted  thejmining  company  the  right  to 
mine,  and  despite  the  fact  she  had 
brought  this  information  to  the  attention 
of  the  reguUtory  authority.  In  that  case, 
her  ownership  of  the  property  was  not 
reflected  in  Ithe  documentation  provided 
to  the  regulatory  authority  by  the  permit 
applicant.  Rather,  the  application  and 
accompanying  maps  asserted  that 
neighbors  on  either  side  of  her  property 
were  the  owners  of  her  property.  The 
situation  faced  by  Mrs.  Caudill  was 
exacerbated  by  the  fact  that  the 
regulatory  authority,  when  presented 
with  information  contradicting  the 
ownership  representation  of  the  permit 
application,  took  the  position  that  the 
new  information  presented  by  Mrs. 
Caudill  established  a  property  title 
dispute  and  it  lacked  the  authority  to 
resolve  such  disputes. 

The  petitioner's  letter  further  states 
that,  subsequent  to  representing  his 
client  before  the  Kentucky  Department 
for  Surface  Mining  Reclamation  and 
Enforcement,  he  learned  that  "very 
often  coal  companies  knowingly  submit 
permit  applications  which  fail  to 
identify  all  of  the  surface  owners  of 
record."  He  further  states  this  is  done, 
at  least  in  part,  because  real  estate 
negotiations  relative  to  the  potentially 
affected  properties  are  continuing 
subsequent  to  submission  of  the  permit 
application.  Thus,  there  is  incentive  for 
permit  applicants  to  present  real  estate 
information  as  they  expect,  or  at  least 
hope,  it  will  be  at  the  time  of  permit 
issuance.  The  petitioner  concludes: 
"(s)ince  the  states  require  neither 
documentation  of  the  ownership  of  the 
surface  of  the  property  proposed  for 
surface  mining,  nor  verify  the 
information  provided  by  coal  companies 
in  the  permit  application  review 
process,  the  coal  companies  have  little 
incentive  to  accurately  identify  the 
surface  owners  of  the  property."  To 
rectify  the  problems  for  landowners 
associated  with  this  scenario,  the 
petitioner  "proposes  a  new  regulation 
*   *  *  which  would  require  all  permit 
applications  for  surface  mining  include 
documentation  with  public  records 
(emphasis  included)  identifying  the 
surface  owmers  of  the  property  they 
propose  to  iiime  as  well  as  the  property 
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contiguous  to  the  proposed  mining 
property." 

Analysis  and  Comments 

OSM's  summary  analysis  of  the 
petition  and  comments  received 
indicates  that: 

The  problem  of  regulatory  authorities 
issuing  permits  to  mine  land  for  which  the 
permit  applicant  has  not  established  the  right 
to  enter  and  mine  is  generally  limited  to  the 
State  of  Kentucky; 

The  implementation  of  the  petitioner's 
request  that  public  right-of-enir\'  records  be 
included  in  all  cases  in  the  permit 
application  would  often  create  a  significant 
and  unnecessary  paperwork  burden, 
particularly  for  regulatory  authorities  and 
mining  compaines  in  the  West; 

Including  public  right-of-entry  records  in 
permit  applications  would  not  change  the 
decision  of  the  regulatory  authority  in  most 
instances.  For  example,  of  the  five  Ten  Day 
Notice  appeals  under  30  CFR  842.15 
involving  right-of-entry  that  occurred 
between  1991  and  the  present  (all  appeals 
were  in  Kentucky),  only  one  probably  would 
have  been  decided  differently  if  the  public 
records  requested  by  the  petitioner  has  been 
available  to  the  regulatory  authority. 

Kentucky's  current  right-of-entry 
permitting  procedures,  which  were 
implemented  subsequent  to  the  incident 
involving  Mrs.  Caudill's  property,  require 
that  whenever  a  landowner  files  a  protest 
contesting  a  permit  applicant's  right  to  enter 
his  property,  the  Natural  Resources  and 
Environmental  Protection  Cabinet  must 
determine  whether  the  applicant  has  made  a 
prima  facie  case  that  he  has  the  right  to  enter 
and  mine. 

OSM  can  respond  to  the  problem  raised  by 
the  petitioner  most  efficiently  by  monitoring 
Kentucky's  protection  of  landowner  rights 
through  oversight  of  the  Kentucky  program. 

Nine  commenters  responded  to  the 
notice  of  the  Kringlen  petition.  Two 
commenters  did  not  provide  substantive 
comments.  One  of  these  two  responded 
with  a  "no  comment."  The  other 
ap'parently  misread  the  petition  and 
stated  that  the  existing  regulations 
already  contain  the  provisions  sought  by 
the  petitioner.  Two  commenters 
representing  environmental  associations 
concurred  in  the  existence  of  the 
problem  cited  to  by  the  petition.  One  of 
these  two  commenters  supported  the 
issuance  of  the  petitioner's  requested 
rulemaking.  The  other  commenter 
supported  the  general  goals  of  the 
petition  but  did  not  endorse  the 
requested  rule  as  effectively  addressing 
the  basic  right-of-entry  problem 
underlying  the  petition.  These  two 
commenters  raised  issues  and  made 
several  suggestions  which  will  be 
discussed  below.  ^ 

Five  other  commenters  argued  against 
the  requested  rulemaking  viewing  the 
right-of-entry  problem  described  by  the 
petitioner  as  either  not  being  possible 


within  the  context  of  the  regulatory 
programs  with  which  they  were  familiar 
or  representing  merely  an  isolated 
aberration  to  an  otherwise  adequately 
functioning  program.  OSM  generally 
agrees  with  the  second  of  these 
assessments.  Information  available  from 
sources  within  the  Agency  corroborate 
that  the  right-of-entry  problems  such  as 
described  by  the  petitioner  are  relatively 
infrequent  events  which  have,  for  all 
intents  and  purposes,  confined 
themselves  to  the  State  of  Kentucky. 
OS.M  believes  that  these  problems  were 
due  in  major  part  to  a  failu.re  of  the 
Kentucky  regulatory  authority  to 
properly  implement  its  existing  permit 
regulations. 

Subsequent  to  the  incident  involving 
the  Caudill  property.  Kentucky 
instituted  a  new  right-of-entry  policy 
which  requires  that  whenever  a 
landowner  files  a  protest  contesting  a 
permit  applicant's  right  to  enter  his 
property,  the  Natural  Resources  and 
Environmental  Protection  Cabinet  must 
determine  whether  the  applicant  has 
made  a  prima  facie  case  that  he  has  the 
right  to  enter  and  mine.  This  new- 
Kentucky  right-of-entr\'  policy  should 
dramatically  reduce  or  eliminate  the 
type  of  problem  experienced  by  Mrs. 
Caudill.  Even  if  Kentucky  had  not  taken 
measures  to  address  this  problem.  OSM 
submits  that  one  State's  problems  are 
not  sufficient  basis  for  a  national  rule. 
This  Office  will,  however,  continue  to 
monitor  the  protection  of  landowner 
rights  in  Kentucky  through  its  oversight 
of  that  program. 

One  commenter  opposing  the  petition 
argued  that  a  rulemaking  was  not 
necessary  in  the  light  of  the  IBLA 
decision  in  Marion  H.  Tav7or  (No.  92- 
189.  125  IBLA  271  (1993)).  That 
commenter  characterized  the  decision 
as  requiring  that  a  pending  property  title 
dispute  raised  during  permit  or 
administrative  review  •••   «   •  must  be 
resolved  by  the  judiciary  prior  to  a  final 
permitting  decision  by  the  regulatory 
authority,  in  order  for  the  regulatory 
authority  to  make  the  required  permit 
issuance  findings  (emphasis  included)." 
Another  commenter  supporting  the 
petition  cited  the  Taylor  IBLA  decision 
and  an  Augu.st  9,  1993,  ten  day  notice 
letter  from  W.  Hord  Tipton,  Deputy 
Director,  OSM.  to  David  Ro&enbaum. 
Department  for  Surface  Mining. 
Commonwealth  of  Kentucky,  (which 
letter  also  cites  the  Taylor  decision]  to 
argue  that  where  there  is  a  "pending 
legal  challenge"  or  "dispute"  to  right-of- 
entry.  the  regulatory  authority  cannot 
make  a  prima  facie  determintion  of  a 
right  to  mine;  rather,  the  only  proper 
response  of  the  regulatory  authority  is  to 
withhold  permit  issuance  pending 
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resolution  of  the  matter.  OSM  notes, 
however,  that  the  Taylor  decision  was 
vacated  on  jurisdictional  grounds  by  the 
U.S.  District  Court  for  the  Ea.stern 
District  of  Kentucky.  Coal  Mac.  Inc.  v. 
Babbitt.  Civil  No.  93-117  (October  3, 
1994).  The  implications  of  these  and 
other  right-of-entry  cases  for  Federal 
and  State  proorams  is  under  review  bv 
OSM. 

The  two  environmental  cominenters 
who  generally  supported  the  Kringlen 
petition  raised  issues  and  made  several 
rulemaking  suggestions  which  were 
beyond  the  narrow  scope  of  the 
Kringlon  petition.  OSM  is.  however, 
concenifd  ihat  these  comments  may 
reflect  some  misunderstanding  of  the 
operation  of  the  current  rules. 
Therefore.  OSM  wishes  to  respond  to 
the  comments  as  follows: 

(a)  One  environmental  tommenler  would 
fpquire  tha?  the  permif  applicant  conduct  a 
re(.ord  search  to  ensure  that  the  permit 
information  is  accurate  and  compleip  .-js 
implicitiv  required  bv  sections  507(b)  1)  and 
(2)  and  .Wlb)  (9)  and  (13)  of  the  Act.  OSM 
readily  acknowledges  that  many  times  the 
need  for  the  permit  applicant  to  conduct  a 
record  search  is  implicit  in  fulfilling  the 
information  requirements  of  the  citfd 
sections. 

However,  there  are  many  other  times  when 
a  record  search  would  reasonably  not  be 
ne<:essary  and,  therefore,  should  not  be 
required.  For  example,  one  commenler 
opposing  the  petition  noted  that  documents 
dispositive  to  rinhl-of-entry  disputes 
providing  for  right-of-way,  temporary' 
easements,  etc.,  are  often  not  recorded  in  the 
courthouse  and  therefore  would  not  be 
included  amony;  the  petitioner's  requested 
documents  of  record. 

(b)  This  same  environmental  commenter 
opposed  the  current  provisions  of  30  CFR 
778.15  which  specifically  require  only  that 
the  application  contain  a  description  of  the 
docimienis  upon  which  the  applicant  bases 
his  legal  right  to  enter  and  begin  surface  coal 
mining  operations.  The  commenter  faults  the 
preamble  logic  of  the  proposed  and  final 

§  778.15  which  considered  and  rejected  the 
required  submission  in  a// cases  of  actual 
copies  of  right-of-entry  documents  relied 
upon.  43  PR  41692,  September  18,  1978,  and 
44  PR  15028.  March  13,  1979.  The 
commenter  argues  that  the  permit  applicant 
should  be  required  to  submit  in  all  cases,  or 
at  a  bare  minimum  in  disputed  cases,  the 
actual  copies  of  all  right-of-enfr\'  documents 
relied  upon.  For  the  reasons  expressed  in  its 
1978  and  1979  preambles  and  as  echoed  by 
another  commenter  oppossing  the  instant 
petition,  OSM  continues  to  believe  that  the 
required  submission  of  ail  right-of-entry 
documents  in  all  cases  would  often  impose 
a  significant  and  unnece.ssary  burden  on  the 
permit  applicant. 

in  support  of  its  argument  for  the 
required  submission  of  all  right-of-entry 
documents  in  disputed  cases,  the  prior 
environmental  commenter  expressed 
particular  concern  that  once  a  right-of- 


entry  dispute  arose,  the  regulatory 
authority  might  not  have  authority 
under  30  CFR  778.15  to  require  actual 
copies  of  the  documents  but  would  have 
to  rely  merely  on  a  description  of 
documents  upon  which  the  asserted 
applicant  right-of-entry  was  based.  The 
major  industry  commenter  opposing  the 
petition  reviewed  the  1979  preamble 
discussion  of  proposed  30  CFR  778.15 
and  concluded  that  the  regulatory 
authority  currently  has  authority  to 
request  such  copies  to  resolve  a  dispute 
of  fact  as  to  whether  a  legal  right 
claimed  by  the  applicant  exists.  OSM 
concurs  that  the  preamble  discussions 
of  proposed  and  final  section  778.15 
support  this  conclusion.  43  FR  41692, 
September  18,  1978,  and  44  FR  15028. 
March  13, 1979. 

Indeed,  in  most  cases  it  would  be 
difficult  to  conceive  of  the  regulatory 
authority  being  able  to  resolve  such 
disputes  without  viewing  actual  copies 
of  documents  rehed  upon  for  right-of- 
entry.  Of  course,  because  of  the  proviso 
clause  in  paragraph  507(b)(9)  of  the  Act, 
such  a  determination  of  fact  would  not 
mean  that  the  regulatory  authority  was 
making  a  legal  determination  about  the 
right  to  enter.  43  FR  41692,  September 
18,  1978.  With  regard  to  the  concerns 
raised  by  the  petitioner,  OSM  has  found 
that,  with  the  exception  of  a  few 
instances  where  the  State  counterpart  to 
30  CFR  778.15  was  improperly  applied 
in  the  State  of  Kentucky,  the  rule  has 
generally  worked  to  protect  the  rights  of 
landowners  as  required  by  section 
102(b)  of  the  Act. 

(c)  The  prior  environmental  commenter 
also  requested  that  OSM:  (1)  Provide 
clarifK  stion  as  to  the  appropriate 
interpretation  of  existing  procedures  in  the 
event  of  a  dispute  as  to  right-of-entry 
information  in  a  permit  application:  and  (2) 
conduct  a  national  study  of  the  right-of-entij- 
issues  raised  by  the  petitioner  and 
commenters.  As  noted  above,  these  requests 
extend  far  beyond  the  narrow  scope  of  the 
instant  petition. 

(d)  The  other  environmental  commenler 
suggested  that  the  regulatory  authority  check 
and  substantiate  all  submitted  ownership 
documentation  for  completeness  and 
authenticity.  OSM  experience  indicates  that 
this  is  not  necessary  on  a  routine  basis  and 
should  be  cjirried  out  only  when  needed.  The 
regulatory  authority  does  not  have  the 
manpower  to  do  this  on  a  routine  basis  nor 
the  statutory  authority  to  resolve  the  property 
disputes  which  could  result  from  efforts  to 
authentii;ate  ownership  documentation 

Summary 

^The  information  available  to  OSM 
indicates  that  the  incident  that 
prompted  the  petition  represents  a 
problem  localized  in  the  State  of 
Kentucky.  Requiring  the  applicant  in  dl 


cases  to  include  documentation  with 
public  records  identifying  the  surface 
owners  of  the  property  they  propose  to 
mine  as  well  as  the  property  contiguous 
to  the  proposed  mining  property  as 
requested  by  the  petitioner  would  often 
impose  a  substantial  and  unnecessary 
burden,  particularly  to  coal  companies 
and  regulatory  authorities  involved  in 
the  permitting  of  large  Western  mines. 
Since  the  incident  that  prompted  the 
petition.  Kentucky  has  instituted  a  new 
policy  which  requires  that  when  a 
surface  owner  files  a  protest  to  the 
issuance  of  a  permit  the  Natural 
Resources  and  Environmental 
Protection  Cabinet  must  make  a 
determination  as  to  whether  the 
applicant  has  made  a  prima  facie 
showing  that  he  has  the  right  to  enter 
and  mine  the  property.  These  facts  lead 
us  to  conclude  that  there  is  insufficient 
basis  for  the  national  rulemaking 
requested  by  the  petitioner.  OSM  shall, 
through  its  oversight  program,  evaluate 
Kentucky's  protection  of  landowner 
rights  to  make  certain  that  the  State 
regulations  as  implemented  are  as 
effective  as  the  Federal  regulations  in 
protecting  those  rights.  In  addition. 
OSM  is  reviewing  the  implications  for 
Federal  and  State  programs  of  recent 
court  and  IBLA  decisions  on  right-of- 
entry  issues.  This  petition  and 
comments  thereto  shall  become  part  of 
the  record  as  OSM  conducts  oversight  of 
the  Kentucky  State  Program. 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7124] 

Proposed  Flood  Eievation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
propcsed  base  (100-year)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  are  the  basis 
for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Pn>gram  (NFIP). 


DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  propo.ses  to  make 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 
elevations  for  each  community  listed 
below,  in  accordance  with  .section  110 
of  the  Flood  Disaster  Protection  Act  of 
1073.  42  U.S.C.  4104.  and  44  CFR 
67.4(a). 

These  propo.sed  base  Hood  and 
modified  ba.se  flood  elevations,  together 
with  the  fioodpJain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  cqnstrued  to  mean  that 
the  .;ommunity  must  change  any 
existing  ordinanioes  that  are  more 
stringent  in  their  fioodplain 
management  requirements.  The 
community  may  nt  any  time  enact 
stridor  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  The.se 
proi)osed  elevations  are  used  to  meet 
llie  floodplain  management 
acquirements  of  the  NFIP  and  an;  also 
used  to  calculate  the  appropriate  flood 
iiisurunce  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed!  rule  is  cate^rically 
excluded  from  the  requirements  of  44 
CFK  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  becaiisr; 
proposed  or  modified  base  fiood 
elevations  are  required  by  the  Flood 
Di.sa.ster  Protection  Act  of  1973,  42 
I'.S.C.  4104.  and  <re  required  to 


iMI 


establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
.section  3(0  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  5i735. 

Executive  Order  12612  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  ofSubjccts  in  44  CFR  Part  07 

Admini.strative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
propo.sed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  6^ 
continues  to  read  as  follows: 

Authority:  42  li.S.C.  4001  it  scq  . 
K(!(ir:;;i!iizMtinn  i'hin  No.  ;i  of  1978.  .i  CFK, 
U)7H  Coinj)..  p.  ;i29;  E.O.  12127,  44  FK  Hi;((i7, 

:t(:ri<.  i!)79(:omp.,  p.  :t7(i. 

§  67.4    [Amended] 

2.  The  tables  published  iiiidtT  the 
authority  of  <j  07.4  arc  proposed  to  be 
ameiuied  as  follows: 

Proposed  Base  (ioO-year)  Flood 
Elevations 


Proposed  Base  (IOO-year)  Flood 
Elevations— Continued 


Source  of  noodfog  and  location 

eDepth  in 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 

NEW  JERSEY 

South  Belmar  (Borough), 
Monmouth  County 

Polly  Pod  and  Lake  Como:  Entire 
shoreline  within  community  

•10 

Maps  availai>le  for  inspection 
at  the  Office  of  Administration. 
1730  F  Street.  South  Belmar. 
New  Jersey. 

Source  of  flooding  and  tocatioo 

#Depth  in 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 

Send  'comments  to  The  Honor- 
able James  Graham.  Mayor  of 
the  Borough  of  South  Belmar, 
P.O.  Box  569,  South  Belmar, 
New  Jersey  07719. 

OHIO 

Laurelville  (Village),  Hocking 
County 

Laurel  Run: 
Approximately  960  feet  down- 
stream of  downstream  cor- 
porate   limits    at    the    con- 
fluence of  Salt  Creek  

'7io 

Approximately     50     feet     up- 
stream   of    upstream    cor- 
porate limits 

■•7-45 

Salt  Creek: 
Approximately  0.5  mile  down- 
stream   of    the    confluence 
with  Laurel  Run 

736 

At   the   confluence   of   Laurel 
Run  

"742 

Maps  available  for  Inspection 
at  the  Office  of  the  l^ayor, 
Laurelville,  Ohio 

Send  comments  to  The  Honor- 
able Robert  West,  Mayor  of 
the  Village  of  Laurelville.  Office 
of  the  Mayor,  Laurelville.  Ohio 
43135. 

OHIO 

Meigs  County  (Unincorporated 
Areas) 

Ohio  River: 
Approximately   5.0  nver  mi'es 
downstream  of  U.S.   Route 

33  

■574 

Approximately  4.5  river  miles 
upstream  of  Belleville  Dam  .. 

•603 

Maps  available  for  inspection 

at  the  Comm:ssioner's  Office. 
Courthouse,     Second     Street, 
Pomeroy,  Ohio. 

Send    comments    to    Mr.    Fred 
Hoffman,      President.      Meigs 
County    Board    of    Commis- 
sioners.   Courthouse.    Second 
Street,  Pomeroy,  Ohio  45769. 

§67.4    [Amended] 

3.  Till-  tabli's  published  uiulcr  llie 
authority  of  *}  67.4  arc?  propowd  to  be 
amended  as  follows: 
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State 

Citylown/counfy 

Source  of  flooding 

Location 

«Depth  in  feet  atx)ve 

ground.  "Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Connectlciit  

Bozrah  (Town)  

New  London  Coun- 
ty. 

Yantic  River  _ 

At  downstream  corporate  limits  

Approximately  0.6  mile  upstream  of  cor- 
porate limits. 

Approximately  1 00  feet  upstream  of  State 
Route  608. 

Approximately  1 ,900  feet  upstream  of  Gil- 
man  Dam. 

•119 
•121 

None 

None 

•120 
•122 

•165 

•243 

Maps  available  for  inspection  at  the  Town  Hall,  Bozrah.  Connecticut. 

Send  comments  to  Mr.  Raymond  C.  Bart)er,  First  Selectman  of  the  Town  of  Bozrah,  Town  Hall,  Bozrah,  Connecticut  06334. 


Delaware 


Atlantic  Ocean 


Dewey  Beach 
(Town)  Sussex 
County. 

Maps  available  for  inspection  at  the  Town  Hall.  105  Rodney  Avenue,  Dewey  Beach,  Delaware, 

Send  comments  to  The  Honorat)le  James  Lavelle,  Mayor  of  the  Town  of  Dewey  Beach,  105  Rodney  Avenue.  Dewey  Beach,  Delaware  19971 


Approximately  100  feet  east  of  the  inter- 
section of  Read  Avenue  and  State 
Route  1 . 


•8 


Depth  2 


Delaware 

Fenwick  Island 

Atlantic  Ocean  

Approximately  500  feet  east  of  the  inter- 
section  of   James   Street   and   State 

•11 

•13 

(Town)  Sussex 

County. 

Route  1 . 

Approximately  100  feet  west  of  the  inter- 

•10 

Depth  2 

section  of  Essex   Street  and  Bunting 

Avenue. 

Maps  available  for  inspection  at  the  Town  Hall,  800  Coastal  Highway,  Fenwick  Island,  Dellware. 

Send  comments  to  The  Honorable  James  Elliott.  Mayor  of  the  Town  of  Fenwick  Island,  800  Coastal  Highway,  Fenwick  Island,  Delaware  19944. 


Delaware 


Atlantic  Ocean 


Sussex  County 
(Unincorporated 
Areas). 

Maps  available  for  inspection  at  the  Planning  and  Zoning  Office,  Courthouse  Circle,  Georgetown,  Delaware. 
Send  comments  to  Mr.  Rot)ert  Stickels.  Sussex  Couq|y  Administrator,  P.O.  Box  589,  Georgetown.  Delaware  19947 


Approximately  100  leel  east  of  the  inter- 
section of  Palmer  Avenue  and  State 
Route  1. 


Depth  2' 


Ftorida 


Seminole  County 
(UnirKorporated 
Areas). 


Mud  Lake 


Howell  Creek 


Approximately  1,250  feet  downstream  of 

Dyson  Drive. 
Approximately  0.66  mile  downstream  of 

Red  Bud  Lake  Road. 

Entire  shoreline  within  community  

Approximately  200  feet  upstream  of  State 

Route  431. 
Approximately  900  feet  upstream  of  Stale 

Route  431 . 

At  upstream  side  of  State  Route  427  

Approximately  150  feet  upstream  of  CSX 

Transportation. 

Maps  availat)le  for  inspection  at  the  Seminole  County  Development  Review  Department,  County  Services  Building,  Room  W225,  nOi  East 

First  Street,  Sanford,  Florida. 
Send  comments  to  Mr.  Ron  H.  Rabun,  Seminole  County  Manager,  1101  East  First  Street,  Sanford,  Florida  32771. 


Lake  Lotus  

Little  Wekiva  River 


Soldier  Creek 


Entire  shoreline  within  county 


None 


•33 
•36 


None 
None 

None 

•28 

•41 


•85 


•30 
•35 


•64 

•64 

•64 

•27 
•42 


Georgia  

ColumtMa  County 
(Unincorporated 
Areas) 

Savannah  River  

Watery  Branch  

Approximately   0.8   mile   downstream  of 
the  City  of  Augusta  dam  and  locks. 

Approximately  2,500  feet  downstream  of 

Thurmond  Dam. 

At  its  mouth  at  the  Savannah  River  

Approximately  600  feet  upstream  of  Point 

Comfort  Road. 
At  its  rrxjuth 

•164 

None 

•196 
•196 

•198 
•198 

•204 
•204 

•205 
•205 

••51 

•203 
*192 

Jones  Creek 

•195 
•193 

Bettys  Branch  

Uchee  Creek  

Approximately  4.200  feet  upstream  of  its 

nrouth. 
At  its  mouth                              

•197 
•197 

Approximately  0.5  mile  upstream  of  Bet- 
tys Branch  Road. 
At  its  mouth 

•203 

-.PS 

Approximately    250    feet    upstream    of 
Washington  Road. 

•?0J 

State 


City /town/county 


#Depth  in  feet  above 

ground.  "Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  Engineering  Services,  630  Washington  West  Drive  Evans  Georgia 

Send  comments  to  Mr.  Richard  Reynolds.  Chaimian  of  the  Columbia  County  Board  of  Commissioners.  P.O.  Box  498,  Evans.  Georgia  30609. 


Illinois 


Elmhurst  (City) 
DuPage  County. 


Salt  Creek 


Approximately   0.4   mile   downstream  of  •ees 

State  Route  56  (Buttertield  Road). 
Approximately    0.54    mile    upstream    of  '675 

State  Route  64  (North  Avenue). 

At  the  confluence  with  Salt  Creek  '664 

At  State  Route  83  (Robert  Kingery  Ex-  -665 

pressway). 
Maps  available  for  inspection  at  the  Public  Works  Department.  Elmhurst  City  Hall.  209  North  York  Street  Elmhurst  Illinois 
Send  comments  to  The  Honorable  Thomas  D.  Marcucci.  Mayor  of  the  City  of  Elmhurst,  209  North  York  Street,  Elmhurst,  Illinois  6012^2759. 


Sugar  Creek 


•662 

•fi73 

•663 
■664 


Illinois 


Hampshire  (Village) 
Kane  County. 


Hampshire  Creek 


Hampshire  Creek  Tributary 
No.  1. 


Approximately  0.25  mile  downstream  of  None  •fl?^ 

State  Street. 
Approximately    0.59    mile    upstream    of  None  ^906 

Rowell  Road. 
Approximately  375  feet  downstream  of  None  -898 

Keyes  Drive. 
Approximately    720    feet    upstream    of  None  ^904 

Keyes  Drive. 
Maps  available  for  inspection  at  the  Village  Hall.  234  South  State  Street.  Hampshire  Illinois 

'TSrSll^Ss'^SuniS'  ''""^"  '■  ^'"*-  '^''^  °'  ""^  ""^'  °'  ^^-P^^'--  V"^9e  Han,  P.O.  Box  457.  234  South  State  Street. 


Indiana 


Franklin  County 
(Unincorporated 
Areas). 


Whitewater  River 


Approximately  800  feet  upstream  of  con- 
fluence of  Salt  Creek. 

At  confluence  with  Whitewater  River 

At  State  Route  101  

At  confluence  with  Whitewater  River 

At  Duck  Creek  Pond  

Maps  available  for  inspection  at  the  Courthouse,  459  Main  Street.  Brookville  Indiana 

^^?7'S1?."*'  '°  ^'-  '^"'^'"  *'•  ^°^^'^-  ^'^"^  °'  '^  ^'^'^"'  "^""^y  ^^^^  °*  Commissioners.  5516  Mueller  Road,  Cedar  Grove,  Ind. 


East  Fork  

Whitewater  River 
Duck  Creek 


At  confluence  of  East  Fork  Whitewater 
River. 


None 


None 

None 
None 
None 
None 


"622 


"680 

•622 
•524 
•670 
•695 


Arundel  (Town) 
York  County. 


Kennebunk  River 


Approxinnately  200  feet  downstream  of 
confluence  of  Goff  Mill  Brook. 

Approximately  0.5  mile  upstream  of  U.S 
Route  1 


None 
None 


Maps  available  for  irwpection  at  the  Town  Office,  1375  Limerick  Road.  Kennebunkport  Maine 

Send  comments  to  Mr.  John  Frazier.  Arundel  Town  Manager.  R.R.  i.  1375  Limenck  Road,  Kennebunkport.  Maine  04046. 


•9 
•58 


Maine 


Auburn  (City), 
ArxJroscoggin 
County. 


Little  Androscoggin  River 


Approximately  1 .000  feet  upstream  of  the 

upstream  corporate  limits. 
At  the  confluence  with  Little  Androscoggin 

River. 
At  the  downstream  side  of  Hotel  Road  .... 

Entire  shoreline  within  the  community 

Approximately  300  feet  upstream  of  North 

River  Road. 
Approximately  120  feet  upstream  of  Fair 

Street  bridge. 

Maps  available  for  inspection  at  the  Acting  City  Manager's  Office.  45  Spring  Street.  Auburn  Maine 
Send  comments  to  Ms.  Pat  Finnegan.  Acting  City  Manager  for  the  City  of  Auburn.  45  Spring  Street,  Auburn.  Maine  04210. 


Taylor  Brook 


Taylor  Pond  

Bobbin  Mill  Brook 


Approximately  700  feet  downstream  of 
Lower  Barker  Mill  Dam. 


•137 

"231 

•199 

"247 
None 
f^ne 

Nor>e 


•136 

'227 

"197 

"245 
•247 
•181 

"254 


Maine 


Howland  (Town) 


Piscataquis  River 

Penot)scot  County  

Maps  available  for  inspection  at  the  Town  Hall.  Main  Street.  Howland,  Maine. 

Send  comments  to  Ms.  Glenna  Armour.  Hovirland  Town  Manager,  P.O.  Box  386.  Howland,  maine  04448. 


Upstream  side  of  Howland  Dam  . 
At  the  confluence  of  Maxy  Brook 


•156 
•171 


•157 
•172 
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State 

Cily/towa'county 

Source  ol  flooding 

Location 

«Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Main©  

Milo  (Town), 
Piscataquis 
County. 

Piscataquis  River 

Pleasant  River  

Sebec  River 

Approximately  0.7  cnile  downstream  of 
confluence  ol  Stinking  Brook  (down- 
stream corporate  limits). 

At  confluence  of  Meadow  Brook  (up- 
stream corporate  limits). 

At  downstream  corporate  limits  

•278 

•290 

•278 
•328 
•285 
•292 

•290 
•290 

•283 

•283 
•283 

At  upstream  corporate  limits 

330 

At  confluence  with  Piscataquis  River  

Approximately  700  feet  upstream  of  up- 
stream corporate  limits. 

At  confluence  with  Piscataquis  River 

Approximately  50  feet  upstream  of  River 
Road. 

•286 

Meadow  Brook 

•293 
*294 

•294 

Maps  available  for  inspection  at  the  Town  Hall,  Pleasant  Street,  Milo,  Maine. 

Send  comments  to  Ms.  Jane  Jones,  Milo  Town  Manager,  P.O.  Box  218.  Milo.  Maine  04463. 

Maine  

Norridgewock 
(Town),  Somer- 
set County. 

Kennetjec  River 

Sandy  River 

Approximately  260  feet  downstream  of 
confluence  of  Ledge  Brook. 

Approximately  0.4  mile  upstream  of  con- 
fluence of  Sandy  River. 

At  confluence  with  Kennebec  River 

■  At  upstream  corporate  limits 

•165 

•184 

•183 
•197 
•170 
•170 

•174 

•193 
•193 

Mill  Stream 

•202 

At  confluence  with  Kennetjec  River 

•177 

Downstream  stde  of  West  Branch  Station 
Dam. 

•177 

Maps  available  for  inspection  at  the  Town  Office  Vault.  Perkins  Street.  Norridgewock,  Maine. 

Send  comments  to  Mr.  Carl  Blanchet.  Acting  Norridgewock  Town  Manager,  P.O.  Box  7,  Norridgewock.  Maine  04957. 


Maine  

Pittsfield  (Town) 
Somerset  County. 

Sebastkxx)k  River 

Approximately  250  feet  downstream  of 
corporate  limits. 

None 

•145 

Approximately    100  feet  downstream  of 

None 

•175 

Horsetjack  Road. 

Maps  availatHe  for  inspection  at  the  Town  Manager's  Office.  16  Park  Street.  Pittsfiekl,  Maine. 

Send  comments  to  Mr.  Dwight  Dougherty,  Pittsfield  Town  Manager,  P.O.  Box  R,  16  Park  Street,  Pittsfiekl,  Maine  04967. 


Maine 


Poland  (Town) 
Androscoggin 
County. 


Little  Androscoggin  River .. 


Approximately    2.7    miles    upstream    of  ^250 

State  Route  12  and  11. 

Entire  shoreline  within  community  None 

Entire  shoreline  within  community , None 

Approximately  1.7  miles  downstream  of  None 

Winter  Brook  Road. 
Approximately  0.78  mile  upstream  from  None 

Winter  Brook  Road. 
At  confluence  with   Little  Androscoggin  *228 

River. 
Approximately  50  feet  upstream  of  Gravel  None 

Road. 
At  confluence  with   Little   Androscoggin  236 

River. 
Approximately  0.48  mile  upstream  ot  con-  *236 

fluence  with  Little  Androscoggin  River. 

Maps  availat>le  for  inspection  at  the  Municipal  Office  Buikjing,  Poland,  Maine. 

Send  comments  to  Mr.  Ralph  Stanley,  Code  Enforcement  Officer,  Municipal  Office  Building,  P.O.  Box  38,  Poland,  Maine  04273. 


Tripp  Pond  

Thompson  Lake 
Winter  Brook 


Davis  Brook 


Worthley  Brook 


Approximately  0.3   mile  downstream  of 
the  confluence  of  Davis  Brook. 


•228 


Marylarxl 


Oakland  (Town) 
Garrett  County. 


Bradley  Run 


At  upstream  side  of  CSX  Transportation  .. 
feet   upstream   of 


•2,382 
None 


225 

•246 

•309 
•327 
•309 

•309 

•225 

•226 

•232 

•235 


•2.377 
•2,399 


Approximately    l  ,200 
Bradley  Lane. 

Maps  available  for  inspectkin  at  the  Garrett  County  Courthouse,  313  East  AkJer  Street,  Oakland.  Maryland. 

Send  comments  to  The  Honorable  Asa  M.  McCain.  Jr..  Mayor  ol  the  Town  of  Oakland,  City  Hall.  15  South  Third  Street.  OaKland,  Maryland 
21550. 


State 


Michigan 


City/towa'county 


Albee  (Township) 
Saginaw  County. 


Source  of  flooding 


Flint  River 


None 


Approximately  0.4  mile  west  of  intersec- 
tion of  Tom  Cresswell  Road  and  cor- 
porate limits. 

At  Sheridan  Road  

At  intersection  of  Bishop  Road  and  Fer- 
gus Road. 

Approximately  600  feet  upstream  of  corv 
fluence  with  Flint  River. 

At  West  Gary  Road 

Maps  available  for  inspection  at  the  Township  Community  Center.  10645  East  Road,  Burt.  Michigan. 

Send  comments  to  Mr.  Leon  Turnwald,  Albee  Township  Supervisor,  Saginaw  County.  3395  Birch  Run  Road,  Birch  Run,  Michigan  48417. 


Shiawassee  Flats  , 
Mistequay  Creek  . 


Location 


#  Depth  in  feet  atx)ve 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


None 
None 

None 

None 


Modified 


•594 

•600 

•594 

•594 
•604 


Michigan 


Brant  (Township)  .. 
Saginaw  County  ... 


Bad  River 


None 
None 


At  downstream  corporate  limits  

Approximately    1,200   feet   upstream   of 
downstream  corporate  limits. 

Maps  available  for  Inspection  with  Mr.  James  Lester,  Brant  Township  Clerk.  10510  South  Hemlock  Road,  Brant,  Michigan. 
Send  comments  to  Mr.  Kenneth  A.  Wilson,  Supervisor  of  the  Township  of  Brant.  16195  West  Brant  Road,  Brant,  Michigan  48614. 


•595 
•595 


Michigan 


Bridgeport  Charter 
(Township). 
Saginaw  County 


Cass  River 


Approximately    1.1    miles    upstream    of  None 

Grand  Trunk  Western  Railroad. 

Flint  River Approximately  0.3  mile  south  of  the  inter-  None 

section  of  Sheridan  Road  and  Curtis 
Road. 
At  the  intersection  of  Townline  Road  and  None 

Railroad  Street. 
Maps  available  for  inspection  at  the  Bridgeport  Charter  Township  Offices,  6206  Dixie  Highway,  Bridgeport,  Michigan. 

Send  comments  to  Mr.  Steve  Clolek,  Supervisor  of  the  Township  of  Bridgeport  Charter.  Saginaw  County,  6206  Dixie  Hkihwav   Bridaeoort 
Michigan  4872^  »       ,        -»  f~ 


At  Sheridan  Road 


None 


•594 


•595 
•599 

•601 


Michigan 


Buena  Vista  Char- 
ter (Township) 
Saginaw  County. 


Koehler  Drain 


Approximately  1,100  feet  downstream  of 
East  Washington  Road. 


Approximately  900  feet  upstream  of  East  '589  '590 

Washington  Road. 

Saginaw  River At  downstream  county  boundary  East  of  *589  '587 

Washington  Road. 
Maps  available  for  Inspection  at  the  Township  Clerk's  Office/Township  Office,  1 160  South  Outer  Drive,  Saginaw.  Michigan. 

Send  comments  to  Ms.  Frances  Hayes,  Supervisor  of  the  Buena  Vista  Charter  Township,  Saginaw  County.  1160  South  Outer  Drive,  Saginaw 
Michigan  48601 . 


•589 


•590 


Michigan 


Kochville  (Town- 
ship) Saginaw 
County. 


Saginaw  River 


Kochville  Drain 


South  Branch  Kochville 
Drain. 


North  Branch  ... 
Kochville  Drain 


At  West  Freeland  Road 


At  TIttatjawassee  Road '585  *589 

Approximately  1.200  feet  downstream  of  •585  '588 

Farm  Road. 
At  confluence  with  North  Branch  Kochville  '587  '588 

Drain. 
At  confluence  with  North  Branch  Kochville  '587  '588 

Drain. 
Approximately   100  feet  downstream  of  '587  '588 

Michigan  Road. 

At  confluence  with  Kochville  Drain  '587  "588 

At  Kochville  Road  '587  '588 

Maps  available  for  inspection  at  the  Kochville  Township  Hall.  5851  Mackinaw  Road,  Saginaw,  Michigan. 

Send  comments  kc  Mr.  Edward  Allington,  Supervisor  of  the  Township  of  Kochville,  Saginaw  County,  5851  Mackinaw  Road,  Saginaw,  Michigan 
48604.  II 


•585 


•587 


Michigan 


Maple  Grove 
(Township). 
Saginaw  County 


Mistequay  Creek 


Approximately  0.76  mile  upstream  of  up- 
stream county  txjundary. 

Maps  available  fdr  inspection  at  the  Maple  Grove  Township  Hall,  17010  Lincoln  Road,  Maple  Grove,  Michigan. 


At  upstream  side  of  West  Gary  Road 


None 
None 


•605 
•669 


IMI 
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IMI 


State 


Citydown/county 


Source  of  flooding 


Location 


«Depth  in  feet  at)Ove 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Send  comments  to  Mr.  Chuck  Wendling,  Supervisor  of  the  Township  of  Maple  Grove,  Saginaw  County,  17600  Lincoln  Road,  New  Lothrop, 
Michigan  48460. 


Michigan 


Saginaw  (City) 
Saginaw  County. 


Saginaw  River 


Approximately    1,000   feet   northeast   of 
intersection  of  State  Route  81  and  13. 


•589 


•590 


Maps  available  for  inspection  at  the  Saginaw  City  Hall,  1315  South  Washington  Avenue.  Saginaw,  Michigan. 

Send  comments  to  The  Honorable  Gary  Loster,  Mayor  of  the  City  of  Saginaw,  Saginaw  County,  1315  South  Washington  Avenue,  Saginaw. 
Michigan  48601-2599. 


Michigan 


Spaulding  (Town- 
ship). 
Saginaw  County  ... 


Flint  River , 


At  Cresswell  Road 
At  Sheridan  Road  . 


•594 


•594 


'595 


•600 


Maps  available  for  inspection  at  the  Spaulding  Township  Offices,  5025  East  Road,  Saginaw  County,  Michigan. 

Send  comments  to  Mr.  J.  Donald  Sutto.  Supervisor  of  the  Township  of  Spaulding,  Saginaw  Count>'.  5025  East  Road,  Saginaw,  Michigan 
48601-9754. 


Michigan 

St.  Charles  (Town- 
ship) Saginaw 
County. 

Bad  River 

At  the  downstream  corporate  limits  

At  the  upstream  corporate  limits 

None 

None 
None 
None 

None 

*594 

South  Branch  Bad  River  ... 
Shiawassee  Flats 

•595 

At  the  downstream  corporate  limits  

•594 

Approximately    1,000    feet    upstream    of 

downstream  corporate  limits. 
Flooding  affecting  community 

•594 
•594 

Maps  available  for  inspection  at  the  St.  Charles  Township  Offices,  1 003  North  Saginaw  Street.  St.  Charles,  Michigan. . 

Send  comments  to  Mr.  Larry  Mahoney,  Supervisor  of  the  Township  of  St.  Charles.  Saginaw  County.  12905  Mahoney  Road,  St.  Charles,  Michi- 
gan 48655. 


Michigan 

Swan  Creek 
(Township)  Sagi- 
naw County. 

Beaver  Creek 

At  Orr  Road 

i 

None 

•694 

At  corporate  limits  with  the  Village  of  St. 

None 

•594 

, 

Charles. 

Tittatjawassee  River  

Flooding   affecting   community   south   of 
CONRAIL 

None 

•596 

At  intersection  of  South  Thomas  Road 

None 

•594 

* 

and  Swan  Creek  Road. 

Maps  available  for  inspection  at  the  Swan  Creek  Township  Offices,  11415  Lakefield  Road,  St.  Charles,  Michigan. 

Send  comments  to  Mr.  Don  Rappley,  Supervisor  of  the  Township  of  Swan  Creek,  Saginaw  County,  11415  Lakefield  Road,  St.  Charles,  Michi- 
gan 48655. 


Michigan 


Taymouth  (Town- 
ship) Saginaw 
County. 


Flint  River 


At  the  intersection  of  Townline  Road  and 
Sheridan  Road. 


None 


•600 


Approximately  0.4  mile  north  of  the  inter-  None  *601 

section  of  Pettit  Road  and  Busch  Road. 
Maps  available  for  inspection  at  the  Taymouth  Township  Offices,  4343  East  Birch  Run  Road,  Birch  Run.  Michigan. 

Send  comments  to  Mr.  G.  Thomas  Kerr.  Supervisor  of  the  Township  of  Taymouth,  Saginaw  County,  4343  East  Birch  Run  Road,  P.O.  Box  231 
Birch  Run,  Michigan  48415. 


Michigan 


Thomas  (Town- 
ship) Saginaw 
County. 


Tittat>awassee  River 


At  Tittabawassee  Road 


•603 


•597 


•604 


596 


At  intersection  of  CONRAIL  and  South 
River  Road. 
Maps  availatjie  for  inspection  at  the  Thomas  Township  Offices,  249  North  Miller  Road,  Saginaw  County,  Michigan. 

Send  comments  to  Mr.  Morrison  Stevens,  Supervisor  of  the  Township  of  Thomas,  Saginaw  County,  249  ftorth  Miller  Road,  Saginaw,  Michigan 
48609. 


Michigan 


Saginaw  River . 


At  downstream  county  boundary 


•586 


Zilwaukee  (Town- 
ship) Saginaw 
County. 

Maps  available  for  inspection  at  the  Township  Ha«,  7600  Melbourne  Road,  Zilwaukee,  Mk:hi9an. 

Send  comments  to  Mr.  David  F.  Bradt,  Supervisor  of  the  Township  of  Zihvaukee,  7600  Melbourne  Road,  Saginaw,  Michigan  48604 


•587 


Minnesota  .... 


Rochester  (City) 
Otens(ed  Coonty. 


Bear  Creek  .„ „ |  Approximately  400  feet  downstream  of 

6th  Street.  S.E. 


•99S 


•993 


State 


Maps  available 

Se.'^d  comment^ 
ester,  Mi 


New  Hampshire 


City/town/county 


Source  of  flooding 


South  Fork  .... 
ZumbfO  River 


Approximately  0.8  mile  upstream  of  con-  •1,008  "1,004 

fluence  with  South  Forte  Zumbro  River. 

At  confluence  of  Bear  Creek  -993  ^ggg 

Approximately  750  feet  upstream  of  16th  •!  OiO  •I  005 

Street.  S  W. 

fi>r  inspection  at  the  Cit>'  Clerk's  Office,  Government  Center,  224  1st  Avenue,  S.W.,  Rochester,  Minnesota. 
^^°  ^lan^V li^'^^^^'^'  ^•^5'^^^"'  Administrator  for  the  City  of  Rochester.  Government  Center.  224  1st  Avenue,  S.W  ,  Roch- 


« Depth  In  feet  atx)ve 

ground.  'Elevation  in  feet 

(NGVD) 


Modified 


Bridgewater  (Town) 
Grafton  County. 


Femigewassett  River 


Approximately  1.7  miles  dovvnstream  of 

Woodman  and  Fog  Brooks. 
Approximately  0.6  mile  upstream  of  U.S. 

Route  3. 


•471 
•483 


•467 
•481 


Maps  available  br  inspection  at  the  Town  Clerk's  Office,  297  Mayhew  Turnpike.  Bridgewater,  New  Hampshire. 

^tiam'^psTe  03222 '^'^  ^'"'^'"  ^^'^"^'  ^^^"'"^"  °'  '^^  ^°*"  °'  Bridgewater  Board  of  Selectmen,  297  Mayhew  Turnpike.  Bridgewater.  New 


North  Carolina 


Johnston  County 
(Unincorporated 
Areas). 


Black  Creek 


Approximately  0.45  mile  upstream  of  U.S. 
Highway  301 'St.  96  Highway. 


•124 


•123 


Approximately  1,000  feet  downstream  of  '127  '126 

Secondary  Road  1 1 62. 

Maps  available  for  Inspection  at  the  Johnston  County  Planning  Department,  206  Johnston  Street,  Smithfield,  North  Carolina. 
Send  comrrients  to  Mr.  Norman  C.  Denning,  Chairman  of  the  Johnston  County  Board  of  Commissioners,  P.O.  Box  1049,  Smithfield,  North 


Ohio 


Columbus  (City) 
Franklin  County. 


Barbee  Ditch 


At  Chippewa  Street 


None 

Approximately    100  feet  downstream  of  None 

Trat>e  Road. 
Barnes  Ditch  At  confluence  with  Scioto  River None 

At  Wilson  Road  None 

Blau  Ditch  Approximately  0.42  mile  upstream  of  con-  None 

fluence  with  Dry  Run. 

Approximately    1,160    feet    upstream    of  None 

Madam  Drive. 
Snyder  Run At  confluence  with  Barnes  Ditch None 

At  Wilson  Road None 

Dry  Run At  confluence  with  Scioto  River None 

Approximately  160  feet  upstream  of  Ruth  None 

Court. 

At  downstream  corporate  limits  None 

Approximately    1.520    feet    upstream    of  None 

CONRAIL. 

Utstream  side  of  State  Route  3i5  '737 

Aporcri.Tately    1,850    feet    upstream    of  None 

TiMbury  Avenue  at  the  City  of  Colum- 
bus corporate  limits. 

Downstream  corporate  limits  

Upstream  corporate  limits 

At    upstream    corporate    limits    (west   of 
County  Route  119). 

Approximately   200  feet  downstream  of 
Rose  Hill  Road 

At  upstream  corporate  limits 

Approximately  500  feet  upstream  of  con- 
fluence with  Scioto  River. 

Approximately  875.  feet  upstream  of  con- 
fluence with  Scioto  River.  I 
Maps  available  for  inspection  at  the  Fainivood  Complex.  1250  Fairwocd  Avenue.  Columbus.  Ohio. 

Send  comments  to  The  Honorable  Gregory  S.  Lashutka,  Mayor  of  the  City  of  Columbus.  Franklin  County,  90  West  Broad  Street  Columbus 
Ohio  43215. 


South  Fork  Dry  Run 
Turkey  Run  

Little  Walnut  Creek  . 

Big  Run  

Utzinger  Ditch  

Tudor  Ditch  


None 
None 
None 

'883 

'894 
•770 

None 


•801 

'826 

•737 
•836 
'818 

•838 

•808 
'843 
'731 
'790 

'786 
•803 

•739 
•731 


'730 
•731 
•735 

•882 

•893 
•769 

•780 


Ohio 


Hamilton  County 
(Unincorporated 
Areas). 


Winton  Woods  Creek 


At  Daly  Road 


None 


'759 


JMI 
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State 

City/town/county 

Source  ot  flooding 

Location 

#Deptti  in  feet  atxjve 

ground.  "Elevation  in  feet 

(NGVD) 

Existing 

fwlodified 

Approximately  225  feet  downstream  of 
Desoto  Drive. 

None 

•782 

Maps  available  for  inspection  at  ttie  Hamilton  County  Department  of  Public  Works.  Hamilton  County  Administration  Building,  Room  800,  138 
East  Court  Street,  Cincinnati,  Ohio. 

Send  comments  to  Mr.  David  J.  Knngs.  Hamilton  County  Administrator.  Hamilton  County  Administration  Building.  Room  603,  138  East  Court 
Street.  Cincinnati,  Ohio  45202. 


Ohio 


Napoleon  (City). 
Henry  County. 


Maumee  River 


•656 
•660 


Approximately  1.8  miles  downstream  of 

Detroit  Toledo  Ironton  Railroad  bridge. 
Approximately    2.3    miles    upstream    of 
Perr,  Street  bridge. 

Maps  available  for  inspection  at  the  Office  of  Zoning  Administration.  255  West  Ri./en/iew  Avenue,  Napoleon,  Ohio. 
Send  comi-nents  to  The  Honorable  Robert  Hett.  Mayor  of  the  City  of  Napoleon.  255  West  Riverview,  Napoleon,  Ohio  43545-0151 


•655 
•659 


Pennsylvania 


Dunlevy  (Borough). 
Washington 
County. 


Monongahela  River 


Downstream  corporate  limits 


•763 


•764 


•765 


•766 


Upstream  corporate  limits 

Maps  available  for  inspection  with  Ms.  Jeanne  Jacobs,  Borough  Seaetary,  Mannina  Avenue,  Dunlevy.  Pennsylvania. 

Send  comments  to  The  Honorable  Norman  Carson,  Mayor  of  the  Borough  of  Dunlevy,  Washington  County.  P.O.  Box  135,  Dunlevy,  Pennsylva- 


nia 15432. 


Pennsylvania 


East  Bethlehem 
(Township), 
Washington 
County. 


Monongahela  River 


Approximately  1,700  feet  downstream  of 
the  confluence  of  Barneys  Run  (dowrv 
stream  corporate  limits). 


At  the  confluence  of  Tenmile  Creek  (up- 
stream corporate  limits). 

Tenmiie  Creek  _ At  confluence  with  Monongahela  River  ....  '780  '783 

Approximately    75    feet    downstream    of  '782  *783 

CONRAIL  bridge  over  Tenmile  Creek. 
Maps  available  for  inspection  at  the  Munrcipal  Building,  Water  Street,  East  Bethlehem,  Pennsylvania. 

Send  comments  to  Mr.  Frank  S.  Burkus,  President  of  the  Township  of  East  Bethlehem  Board  of  Supervisors,  P.O.  Box  687,  Fredericksburg 
Pennsylvania  15333. 


•777 


•780 


•780 


783 


Pennsylvania 


East  Norwegian 
(Township) 
Schuylkill  County. 


Mill  Creek 


Approximately   660  feet   downstream  of 
Mill  Creek  Avenue  bridge. 


None 


None 


*641 


691 


Approximately  190  feet  upstream  of  Mar- 
ket Street  iDridge. 

Maps  available  for  inspection  at  the  East  Nonwegian  Township  Offices,  RD  3,  PottsviHe,  Pennsylvania. 
Send  comments  to  Mr.  Kenneth  McCarthy,  Chairman  of  the  Board  of  Supen/isors,  Township  of  East  Norwegian.  RD  3.  PottsviHe,  Pennsylvania 


17901. 


Pennsylvania 


EIco  (Borough) 
Washington 
County. 


Monongahela  River 


•766 


769 


•766 


769 


Downstream  corporate  limits  (approxi- 
mately 0.5  mile  downstream  of  the  con- 
fluence of  Wood  Run  Hollow). 

Upstream  corporate  limits  (approximately 
0.5  mile  upstream  of  the  confluence  of 
Wood  Run  Hollow). 
Maps  available  for  inspection  at  the  Etoo  Municipal  Building.  Route  88,  EIco,  Pennsylvania. 

Send  comments  to  The  Honorable  Robert  J.  Truman,  Mayor  of  the  Borough  of  EIco,  Washington  County,  Box  iOl,  EIco  Pennsylvania  15434- 
0194. 


Pennsylvania  

Henderson  (Towrv 
ship)  Huntingdon 
County. 

Juniata  River 

Approximately    0.57    mile    upstream    of 
State  Route  829. 

At  upstream  corporate  limits 

603 
•618 

614 
•614 

Maps  available  for  inspection  at  the  Chairman  o1  the  Board  of  Supervisor's  Home,  R.D.  3,  Box  223,  Huntingdon,  Pennsylvania. 
Send  comments  to  Mr.  William  L.  Snyder,  Chairman  of  the  Board  of  Supervisors  for  the  Township  of  Henderson  Huntingdon  County  R  D  3 
Box  223,  Huntingdon,  Pennsylvania  16652. 


Pennsylvania 


Jefferson  (Towrv 
ship)  Washington 
County. 


Morwngahela  River , 


At  the  confluence  of  Tenmile  Creek  (at 
the  dowrtstream  corpofate  limits). 

Upstream  corporate  limits  


•780 


•781 


•783 


•785 
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State 


City /town/county 


Source  of  flooding 


Tenmile  Creek 


South  Fork  

Tenmile  Creek 


Location 


At  confluence  with  Monongahela  River  .... 

At  the  confluence  with  South  Fork 
Tenmile  Creek. 

At  confluence  writh  Tenmile  Creek 

Approximately  500  feet  upstream  of  con- 
fluence with  Tenmile  Creek. 


•Depth  in  feet  above 

ground.  "Elevation  in  feet 

(NGVD) 


Existing 


•780 
•781 

•781 
•782 


Modified 


•783 
•783 

•783 
•783 


Maps  available  for  inspection  at  the  Township  Clerk's  Office.  Jefferson.  Pennsylvania. 

Send  comments  to  l^r.  Clancy  Murray.  Chainnan  of  the  Township  of  Jefferson  Council.  P.O.  Box  129.  Jefferson,  Pennsylvania  15344 


Pennsylvania 


New  Eagle  (Bor- 
ough). 
Washington  County 


Monongahahela  River 


Approximately  200  feet  downstream  of 

confluence  of  Mingo  Creek. 
Upstream  corporate  limits 


•753 
•754 


•755 
•555 


Maps  available  for  inspection  at  the  Borough  Office,  157  Main  Street,  New  Eagle.  Pennsylvania. 

^"enSJ'S'l'S)!?  "^"^^  ^^^  ^^"°'  ^^y°^  °'  '^  ^°'°"9^  °<  New  Eagle.  Washington  County.  444-B  First  Avenue,  New  Eagle. 


Pennsylvania 


Stroud  (Township) 
Monroe  County  .... 


McMichaels 
Creek  


At  downstream  corporate  limits 
At  upstream  corporate  limits 


None 
None 


•425 
•458 


^SUoSfJpenri'ylSr  "^  ^''  ^'  ^'  ®''^*°^'*''  ^^'^"^^  °'  '^  ^o^'^'*  «'  Stroud,  Monroe  County.  1211  North  5th  Street. 
^  rt^  T^6^"^  *°  ^''  ^'^'  ^*'*'*'*^'**-  Chairman  of  the  Township  of  Stroud.  Monroe  County.  121 1  North  5th  Street.  Stroudsburg.  Pennsylva- 


South  Carolina 


Edgefiekl  County 
(Unincorporated 
Areas). 


Savannah  River 


Fox  Creek 


Maps  available  for 


At  confluence  of  Fox  Creek 


Approximately   4.65   miles   upstream   of 

Stevens  Creek  Dam. 
At  its  confiuertce  with  the  Savannah  River 
Approximately  2,750  feet  upstream  of  its 

confluence  with  the  Savannah  River. 


•159 


None 

•159 
•159 


inspection  at  the  Edgefield  County  (Dourlhouse.  Room  106.  EdgefiekJ.  South  Carolina 


•147 


•195 

•147 
•155 


Send  comments  to  Mr.  Tom  McCain,  Edgefiekj  County  Administrator,  215  Jeter  Street,  Edgefield.  South  Carolina  29824-1318. 


South  Carolina 


McCormick  County 
(Unincorporated 
Areas). 


Savannah  River 


Approximately   0.7   mile  downstream   of 
State  Highway  28. 

Approximately  0.5  miJe  downstream  of  J. 
Strom  Thurnrond  Dam. 


None 


None 


Maps  available  for  inspection  at  the  County  Administrators  Office,  Airport  Road,  McCormick,  South  Carolina. 

Send  comments  to  Mr.  Paul  Bjorkman.  McCormick  County  Administrator.  Route  2.  Box  84AAA,  McCormick.  South  Carolina  29835. 


•195 


•203 


West  Virginia  .. 


Fairmont  (City) 
Marion  County. 


Monongahela  River 


At  downstream  corporate  limits 


•869 
•875 


Approximately  300  feet  downstream  of 
CSX  Transportation  bridge. 

Maps  available  for  inspection  with  Mr.  David  J.  Marino,  Community  Planning  and  Devekjpment,  200  Jackson  Street.  Fairmont,  West  Virginia 
Send  comments  to  The  Honorable  Wayne  Stutier,  Mayor  of  the  City  of  Fairnwnt,  P.O.  Box  1428.  Fairmont,  West  Virginia  26554. 


•870 
•874 


West  Virginia 


Gra.nville  (Town) 
Monongalia 
County. 


Monongahela  River 


At  confluence  of  Dents  Run 1  '812 

Dents  Run At  confluence  with  Monongahela  River  ....  '812 

Approximately  0.69  mile  upstream  of  the  '812 

confluence  with  Monongahela  River. 
Maps  available  for  Inspection  at  the  Town  Hall,  233  Dents  Run  Boulevard,  Granville,  West  Virginia. 
Send  comments  to  The  Honorable  Patricia  Lewis.  Mayor  of  the  Town  of  Granville,  P.O.  Box  119,  Granville.  West  Virginia  26534 


Approximately  0.72  mile  downstream  of 
confluence  with  Dents  Run. 


•811 


•813 


•813 
•813 
•813 


West  Virginia 


Marion  County  (Un- 
incorporated 
Areas). 


Monongahela  River . 


At  downstream  county  boundary 


Approximately  140  feet  upstream  of  CSX 
Transportation  Railroad  bridge. 


None 


None 


•862 


•870 


JMI 


5616  Federal  Register  /  Vol.  60.  No.  19  /  Monday.  January  .30.  1995  /  Proposed  Rules 


State 


City/towa'county 


Souce  of  flooding 


Location 


«Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  Marion  County  Commissioner's  Office.  200  Jackson  Street,  Fairmont,  West  Virginia. 
Send  comments  to  Mr.  Jack  May,  President  of  Marion  County  Commission,  200  Jackson  Street,  Fairmont,  West  Virginia  26554. 


West  Virginia 

Morgantown  (City) 
Monongalia 
County. 

Monongahela  River 

Cobun  Creek 

At  downstream  corporate  limits  ...: 

•810 

•820 

•819 
•819 

*812 

Approximately  1,600  feet  upstream  of 
confluence  with  Cobun  Creek. 

At  confluence  with  Monongahela  River  .... 

Approximately  130  feet  upstream  of  U.S. 
Route  119. 

•819 
•818 

•813 

Maps  available  for  inspection  at  the  City  Engineering  Deparlmenl,  389  Spruce  Street,  Morgantown,  West  Virginia. 

Send  comments  to  The  Honorable  Charlene  Marshall,  Mayor  of  the  City  of  Morgantown,  389  Spruce  Street,  Morgantown,  West  Virginia  26505. 


West  Virginia 


Star  City  (Town) 
Monongalia 
County. 


Monongahela  River 


•81? 


Approximately  0.81  mile  downstream  of 
Monongahela  Boulevard  (U.S.  Route 
19). 

Approximately  1 ,900  feet  upstream  of  the 
confluence  of  Pompano  f^un. 

At  confluence  with  Monongahela  River  .... 

Approximately  200  feet  upstream  of  con- 
fluence with  the  Monongahela  River. 

Maps  available  for  inspection  at  the  Town  Office,  370  Broadway  Avenue,  Star  City,  West  Virginia. 

Send  comments  to  The  Honorable  Edith  Barill,  Mayor  of  the  Town  of  Star  City,  Monongalia  County,  3446  University  Avenue,  Star  City,  West 
Virginia  26505. 


Pompano  Run 


•810 


•811 

•811 
•811 


•813 

•812 
•812 


Wisconsin 


Kenosha  (City)  .. 
Kenosha  County 


Pike  River 


At  confluence  with  Lake  Michigan  

Approximately   26   feet   downstream   of 
State  Route  32. 


•584 
•584 


•585 
•585 


Maps  available  for  inspection  at  the  City  Hall,  625  52nd  Street,  Kenosha,  Wisconsin. 

Send  comments  to  The  HonoraWe  John  Antaramian,  Mayor  of  the  City  of  Kenosha,  Kenosha  County,  025  52nd  Street.  Kenosha,  Wisconsin 


53140. 

Wisconsin 

Pleasant  Prairie 
(Village)  Keno- 
sha County. 

Lake  Michigan 

Barnes  Creek 

Entire  shoreline  within  community  

At  the  confluence  vnth  Lake  Michigan 

Approximately   100  feet  downstream  of 

First  Avenue. 

At  the  confluence  with  Lake  Mk:higan 

Approximately  200  feet  upstream  of  Third 

Avenue. 

•584 

•584 
•585 

•584 
•584 

•585 
'585 

North  Outlet  

Barnes  Creek 

•586 
'585 

South  Outlet 

•585 

Maps  available  for  inspection  at  the  Village  Hall,  9915  39th  Avenue.  Kenosha,  Wisconsin. 

Send  comments  to  Mr.  Michael  Pollocoff,  Pleasant  Praine  Village  Administrator.  Kenosha  County,  9915  39th  Avenue,  Kenosha.  Wisconsin 
53142. 


Wisconsin 


Lake  Superior 


Entire  shoreline  within  community 


None 


Washburn  (City) 
Bayfiekj  County 

Maps  available  for  inspection  at  the  City  Hall.  119  Washington  Avenue.  Washburn,  Wisconsin. 

Send  comments  to  The  Honorable  Lanv  Mertsching,  Mayor  of  the  City  of  Washburn,  P.O.  Box  638.  Washburn,  Wisconsin  54891 


•605 


(Catalog  of  Federal  Donjeslit  Assistaiict-  No. 
85.100.  "Flood  Insurance") 

Dated:  January  23.  \905. 

Richard  T.  Moore. 

AssoLiatc  Director  for  Mitigation. 

IFR  Doc.  95-2202  Filed  1-27-W.S:  8:45  ami 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  at  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-119-2] 

Boll  Weevil  Control  Program: 
Availability  of  Environmental 
Assessment  and  Preliminary  Finding 
of  No  Significant  Impact;  Public 
Hearing 

AGENCY:  Animal  and  Plant  Health 
Inspection  Senice.  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  an 
environmental  assessment  and 
preliminary  finding  of  no  significant 
impact  for  a  proposed  program  to 
eradicate  the  boll  weevil  in  the  Lower 
Rio  Grande  Valley.  Texas.  A  copy  of  the 
environmental  assessment  and 
preliminary  finding  of  no  significant 
impact  will  be  made  available  upon 
request;  comments  on  the  documents 
are  welcome.  We  also  are  announcing 
that  a  public  hearing  will  be  held  to 
provide  a  forum  to  explain  findings  in 
the  environmental  assessment,  to  accept 
views,  and  to  respond  to  questions. 
DATES:  Written  comments  on  the 
environmental  assessment  and 
preliminary  finding  of  no  significant 
impact  must  be  received  on  or  before 
March  1. 1995.  Two  public  meetings 
will  be  held  on  February  16,  1995.  one 
from  1  p.m.  to  5:30  p.m.  and  the  other 
from  7  p.m.  to  10:30  p.m.  Fre-hearing 
registration  for  oral  participation  at 
either  hearing  may  be  made  by  mail 
(postmarked  on  or  before  February  8, 
1995).  or  at  the  hearing  site  on  the  date 
of  the  hearing,  beginning  one  hour  prior 
to  each  hearing. 

ADDRESSES:  Comments  on  the 
environmental  assessment  and 
preliminary  finding  of  no  significant 
impact  and  requests  for  oral 


participation  at  the  hearings  should  be 
mailed  to  Vicki  Wickheiser. 
Environmental  Analysis  and 
Documentation,  BBEP.  APHIS,  USDA. 
room  543,  Federal  Building.  6505 
Becrest  Road,  Hyattsville,  MD  20782. 
The  public  hearings  will  be  held  in  the 
Hoblitzelle  Auditorium,  Texas 
Agricultural  Experiment  Station.  2415 
East  Highway  83,  Weslaco,  TX.  Copies 
of  the  environmental  assessment  and 
preliminary  finding  of  no  significant 
impact  (in  English  or  Spanish)  are 
available  for  review  between  8  a.m.  and 
4:30  p.m.  Monday  through  Friday, 
except  holidays,  at  the  APHIS  Reading 
Room,  room  1141,  South  Building,  14th 
Street  and  Independence  Avenue,  SW., 
Washington,  DC.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  at  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Wickheiser  at  the  address  listed 
above  or  by  telephone  at  (301)  436- 
8963.  Copies  of  the  environmental 
assessment  and  preliminary  finding  of 
no  significant  impact  are  available  in 
both  English  and  Spanish  and  may  be 
obtained  by  contacting  Ms.  Wickheiser, 
or  by  calling  Plant  Protection  and 
Quarantine.  Central  Region  Office,  at 
(210) 504-4154. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has 
proposed  to  cooperate  in  a  boll  weevil 
eradication  program  in  the  Lower  Rio 
Grande  Valley  of  Texas  in  the  counties 
of  Brooks,  Cameron,  Hidalgo,  Starr,  and 
Willacy.  The  proposed  Lower  Rio 
Grande  Valley  program  would  rely  on 
integrated  control  methods,  including 
the  use  of  chemicals,  on  cotton  crops. 

On  November  14,  1994  (59  FR  56458, 
Docket  No.  94-119-1),  we  gave  notice  of 
a  public  meeting  to  provide  a  forum  for 
community  input  on  health  and 
environmental  issues  associated  with 
implementation  of  the  boll  weevil 
control  program.  That  meeting  was  held 
on  November  29,  1994. 

An  environmental  assessment  (EA)  is 
now  available  that  analyzes  the 
potential  effects  of  the  program's 
alternatives  and  actions  on  the  quality 
of  the  human  environment  in  the  valley. 
The  EA  considers  the  characteristics  of 
the  Lower  Rio  Grange  Valley  and 
focuses  on  the  potential  effects  of 
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chemical  pesticides.  Because  of  the 
presence  of  communities  in  proximity 
to  cotton  fields,  certain  program 
modifications  and  some  additional 
protective  measures  have  been 
proposed.  Such  protective  measures  are 
designed  to  reduce  the  potential  for 
adverse  environmental  effects.  After 
reviewing  the  EA.  the  decisionmaker 
has  found  prefiminarily  that  no 
significant  impact  would  result  from  the 
implementation  of  the  proposed 
program.  This  preliminary  finding, 
together  with  the  underlying 
environmental  assessment,  will  be  made 
available  for  public  review  for  a  period 
of  30  days  before  a  final  determination 
is  made  concerning  the  need  to  prepare 
an  environmental  impact  statement  and 
before  the  action  may  begin. 

In  furtherance  of  important  policy 
objectives  including  "environmental 
justice,"  two  public  hearings  have  been 
scheduled  to  provide  members  of  the 
public  with  an  opportunity  to  express 
their  views  or  question  agency  officials 
regarding  the  proposed  program  and  the 
EA  and  preliminary  finding  of  no 
significant  impact.  Any  interested 
person  may  appear  and  may  be  heard  in 
person,  by  attorney,  or  by  other 
representative.  Persons  who  wish  to 
speak  may  register  in  advance  bv  mail 
(see  the  ADDRESSES  section  of  this 
notice),  or  in  person  at  the  hearing  site. 
To  register  by  mail,  individuals  should 
send  a  letter  or  postcard  with  their  name 
and  affiliation  [e.g.,  farm  worker, 
grower,  or  academician)  and  should 
specify  which  of  the  hearings  they  wish 
to  attend,  and  the  approximate  length  of 
time  needed  for  their  presentation  and 
questions.  On  the  day  of  the  hearing, 
registration  at  the  hearing  site  will  begin 
at  noon  for  the  1  p.m.  hearing  and  at  6 
p.m.  for  the  7  p.m.  hearing.  Attendees 
who  do  not  register  in  advcuice  will  be 
allowed  to  speak  after  all  scheduled 
speakers  have  been  heard.  We  ask  that 
anyone  who  reads  a  statement  provide 
two  copies  to  the  presiding  officer  at  the 
hearing.  The  presiding  officer  may  limit 
the  time  for  each  presentation  in  order 
to  allow  everyone  wishing  to  speak  the 
opportunity  to  be  heard. 

The  substance  of  this  notice  will  be 
published  in  the  newspapers  (English 
and  Spanish)  serving  the  Lower  Rio 
Grande  Valley  of  Te.xas. 
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Done  in  Washington.  DC.  this  25th  day  of 
lanuary  1995. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Sen-ice. 
[FR  Doc.  95-2218  Filed  1-27-95;  8:45  an\] 
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Office  of  Civil  Rights  Enforcement 

Privacy  Act;  System  of  Records  . 

agency:  Office  of  Civil  Rights 

Enforcement  (OCRE).  Department  of 

Agriculture  (USDA). 

ACTION:  Notice  of  redesignated  and 

revised  Privacy  Act  System  of  Records, 

USDA/OCRE-1. 

SUMMARY:  Notice  is  hereby  given  that 
USDA  is  proposing  to  redesignate 
system  of  records  USDA/OEO-1  as 
USDA/OCRE-1  and  to  revise  this 
system  of  records  concerning 
complaints  alleging  discrimination  in 
USDA  programs  and  activities. 
EFFECTIVE  DATE:  This  notice  will  be 
effective  without  further  notice,  on 
March  31, 1995,  unless  comments 
dictate  otherwise.  Although  the  Privacy 
Act  requires  only  that  the  portion  of  the 
system  which  describes  the  "routine 
uses"  of  the  system  be  published  for 
comment,  USDA  invites  comment  on  all 
portions  of  this  notice.  Comments  must 
be  received  by  the  contact  person  listed 
below  on  or  before  March  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Johnson,  Jr.,  Acting  Deputy 
Associate  Director,  Policy  and  Planning 
Division,  Office  of  Civil  Rights 
Enforcement,  USDA,  Room  1364-South 
Building,  14th  and  Independence 
Avenue  SW.,  Washington,  DC  20250- 
9400.  (202)  720-1130  (voice/TDD). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Privacy  Act.  5  U.S.C.  522a,  USDA 
is  redesignating  and  revising  a  system  of 
records  to  be  maintained  by  OCRE.  The 
purpose  of  this  notice  is  to  announce 
the  redesignation  of  USDA/OEO-1  as 
USDA/OCRE-1  and  the  revision  of  this 
system  of  records  maintained  by  OCRE. 
The  system  contains  information  on 
program  discrimination  complaints. 

This  redesignation  and  revision  sets 
forth  the  authorities  for  the  processing 
of  program  discrimination  complaints  as 
well  as  lists  processes  and  procedures  to 
be  followed  when  assessing  information 
in  this  system. 

A  "Report  on  New  System,"  required 
by  5  U.S.C.  522a(r),  as  implemented  by 
OMB  Circular  A-130,  was  sent  to  the 
Chairman.  Senate  Committee  on 
Governmental  Affairs,  the  Chairman. 
House  Committee  on  Governmental 
Affairs,  and  the  Administrator,  Office  of 


Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget  on 
December  2.  1994. 

Signod  at  VVashinnton.  V)C.  on  OctoJH-r  11. 
1994. 
Mike  Kspy, 

Sccrftory-. 

Privacy  Act  System  USDA/OCRE-l 
Report 

Thu  purpose  of  this  proposed  system 
or  records  is  to  provide  the  United 
States  Department  of  Agriculture, 
(USDA)  Office  of  Civil  Rights 
Enforcement,  and  the  civil  rights 
compliance  offices  of  the  USDA 
program  agencies,  with  the  necessary 
information  regarding  the  processing  of 
program  discrimination  complaints. 

The  authority  for  maintaining  this 
system  of  record  is  42  U.S.C.  2000d,  et 
seq.;  42  U.S.C.  3608(d):  42  U.S.C.  12101. 
et  seq.:  20  U.S.C.  1681.  et  seq.;  29  U.S.C. 
794;  15  U.S.C.  1691.  et  seq.;  and  7 
U.S.C.  2011.  et  seq. 

Use  of  this  system,  as  established, 
should  not  result  in  infringement  of  any 
individual's  right  to  privacy.  All 
individuals  about  whom  information  in 
this  system  is  maintained  will 
voluntarily  submit  the  information  for 
the  express  purpose  of  furthering  the 
civil  rights  objectives  of  the  Department 
through  complaint  processing. 

Access  to  these  records  will  be 
limited  to  USDA  employees  whose 
official  duties  require  such  access. 

These  records  are  stored  in  file 
cabinets  at  the  .system  locations.  These 
offices  are  locked  when  unnoccupied. 

The  system  of  records  will  be  exempt 
pursuant  to  subsection  (k)(2)  of  the 
Privacy  Act.  5  U.S.C.  552a(k)(2).  from 
the  provisions  of  subsections  (c)(3).  (d), 
(e)(1).  {e)(4)(G).  (e)(4)(H).  (e)(4)(l).  and 
(0. 

USDA/OCRE-I 

SYSTEM  NAME: 

Program  Discrimination  Complaints. 
USDA/OCRF-1. 

SYSTEM  LOCATION: 

Program  discrimination  complaint 
files  are  maintained  in  the  United  states 
Department  of  Agriculture  (USDA). 
Office  of  Civil  Rights  Enforcement 
(OCRE).  and  in  the  civil  rights 
compliance  office  of  the  agency  with 
respect  to  which  the  complaint  of 
discrimination  was  filed  (see  appendix 
A). 

CATEGORIES  OR  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Indifiduals  who  file  complaints  on 
their  behalf,  or  on  the  behalf  of  a  group 
or  class  of  persons,  alleging 


discrimination  in  USDA  federally 
assisted  or  federally  conducted 
programs  or  activities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  complete  files 
(i.e..  complaints,  agency  responses  to 
complaint  related  correspondence 
inquiries,  and  investigatory  reports)  on 
initial  inquiries  made  by  personnel  of 
CX^RE  and  the  agencies  involved  with 
complaints.  The  files,  where 
appropriate,  may  include  investigatory 
reports  complied  by  OCRE  or  the  agency 
involved. 

AUTHORrfY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  42  U.S.C.  2000d,  et  seq.: 
42  U.S.C.  3608(d):  42  U.S.C.  12101,  et 
seq.;  20  U.S.C.  1681.  et  seq.;  29  U.S.C. 
794;  15  U.S.C.  1691.  et  seq.;  and  7 
use.  2011.  pf  seq. 

PURPOSE: 

Tliis  system  is  established  to  maintain 
records  relating  to  the  processing  of 
program  discrimination  complaints. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Disclosure  may  be  made  to  the 
United  States  Department  of  Justice 
(DOJ).  a  court  or  other  tribunal,  or 
another  party  before  such  tribunal, 
when  USDA,  any  component  thereof,  or 
any  employee  in  his  or  her  individual 
capacity  where  DOJ  (or  USDA  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee,  or  the  United 
States  where  USDA  determines  that  the 
litigation  is  likely  to  affect  directly  the 
operations  of  USDA  or  any  of  its 
components,  is  a  party  to  the  litigation 
or  has  an  interest  in  such  litigation,  and 
USDA  determines  that  the  use  of  such 
records  by  DOJ,  the  court  or  other 
tribunal,  or  the  other  party  before  such 
tribunal  is  relevant  and  necessary  to  the 
litigation:  provided,  however,  that  in 
each  case.  USDA  determines  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  w-ere 
collected. 

(2)  In  the  event  that  material  in  this 
system  indicates  «  violation  of  law, 
whether  civil  or  criminal  or  regulatory 
in  nature,  and  whether  arising  by 
general  statute,  or  by  regulation,  rule  or 
order  issued  pursuant  thereto,  the 
relevant  records  may  be  disclosed  to  the 
appropriate  agency,  whether  Federal, 
State,  local,  or  foreign,  charged  with  th*- 
responsibility  of  investigation  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  tht; 
.statute,  or  rule,  regulatitm.  or  order 
issued  pursuant  thereto. 

(3)  Disclosure  may  be  made  to  a 
Congressional  office  from  the  record  ot 


an  individual  in  response  to  an  inquiry 
from  the  Congressional  office  made  at 
the  request  of  that  individual. 

(4)  Disclosure  may  be  made  to  the 
United  States  Civil  Rights  Commission 
in  response  to  its  request  for 
information. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  RETAINING,  AND  DISPOSING  OF 
RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  maintained  by  OCRE  are 
stored  in  file  folders  at  the  address 
listed  above;  records  maintained  by  the 
particular  USDA  agency  involved  are 
.stored  in  file  folders  at  the  respec:tive 
civil  rights  compliance  office. 

RETRIEVABILITY: 

Records  are  indexed  by  name  of 
complainant,  agency,  and  address. 

SAFEGUARDS:  j 

Records  are  Kopt  in  file  cabinets  in  the 
office  listed  above.  This  office  is  always 
locked  when  unoccupied.  Access  to  and 
use  of  these  records  are  limited  to  those 
persons  whose  official  duties  require 
such  access. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  a  period  of 
3-years.  after  which  they  are  sent  to  the 
National  Archives  and  Records  Ser\'ice. 
Washington.  D.C.  20408. 

SYSTEM  IMANAGERfS)  AND  ADDRESS: 

David  Montoya.  Director.  Office  of 
Civil  Rights  Enforcement.  Room  1322- 
South  Building,  14th  and  Independence 
Avenue,  SW.,  VVashington,  DC  20250- 
9400.  Within  the  agency  with  respect  to 
which  the  complaint  of  discrimination 
was  filed,  the  System  Manager  is  the 
head  of  the  office  of  civil  rights 
compliance  or  other  official  designated 
as  responsible  for  administration  and 
enfwrcement  of  program  non- 
discrimination laws  and  regulations. 

NOTIFICATION  PROCEDURE: 

Any  individual  may  request 
information  regarding  this  system  of 


records  from  the  System  Manager.  The 
request  should  be  in  writing. 

RECORD  ACCESS  PROCEDURES: 

An  individual  who  wishes  to  request 
access  to  records  in  the  system  should 
submit  a  written  request  to  the  System 
Manager  in  an  envelope  marked 
"Privacy  Act  Request." 

CONTESTING  RECORD  PROCEDURES: 

An  individual  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  the  request  to  the 
System  Manager.  The  request  should 
include,  as  appropriate,  the  reasons  for 
contesting  it.  and  the  proposed 
amendment  to  the  information  sought. 
The  regulations  governing  the 
contesting  of  contents  of  records  and 
appealing  initial  determinations  of  such 
requests  are  set  forth  at  7  CFR  1.110- 
1.123. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
primarily  from  documents  submitted  by 
or  obtained  from  agency  personnel, 
complainants,  witnesses,  program 
participants  and  nonparticipants. 
investigative  personnel,  and  community 
leaders.  Information  in  these  records  is 
also  obtained  directly  from  the 
individuals  in  the  system. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

Pursuant  to  subsection  (k)(2)  of  the 
Privacy  Act,  5  U.S.C.  552a(k)(2),  this 
svstem  of  records  is  exempt  from 
subsection  (c)(3).  (d),  (e)(1).  (e)(4)(G). 
(e)(4)(H).  (e)(4)(I).  and  (f)  of  the  Act. 

Appendix  A 

Ag.'-icultural  Marketing  Sen-ire,  Equal 
Opportunity  Staff.  Room  3068-S.  14th  and 
Independence  Ave.,  SW.,  Washington.  DC 
202,50 

Animal  Plant  and  Health  Inspe<  tion  Services. 
Equal  Opportunity  Staff.  Room  11.31-S, 
14th  and  Independence  Ave.,  SW., 
Washington.  DC  20250 

Agricultural  Stabilization  and  Conservation 
Service,  Equal  Opportunity  Staff.  Room 


.5079-S,  14th  &  Independence  Ave.,  SW., 

Washington,  DC  20250 
CxKjperative^tate  Research  Service.  Equal 

Opportunity  Staff.  901  D  SU^eet.  SW.,  Room 

348  Aero  Space  Eldg.,  VVashington,  DC 

20250 
Extension  Service.  Equal  Opportunity  Staff, 

Room  3912-5. 14th  &  Independence  Ave. 

SW..  Washington,  DC  20250 
Federal  Crop  Insurance  Corporation.  Equal 

Opportunity  Staff.  2101  L  Street  NW..  .Suite 

500.  Washington,  DC  20037 
Farmers  Home  Administration,  Equal 

Opportunity  Staff.  501  S<  hool  Street.  SW.. 

Second  Floor,  Washington,  DC  20024 
Food  and  Nutrition  Services.  Equal 

Opportunity  Staff.  3101  Park  Center  Drive. 

Suite  203  B.  Alexandria.  VA  22302 
Forest  Ser\'ice.  Equal  Opportunitv  Staff.  Hi21 

Northkent  St.,  Room  5100,  Rosslvn.  VA 

22209 
Food  Safety  and  Inspection  Services.  Equal 

Opportunity  Staff.  Room  109  Annex  Bldg., 

14th  and  Independence  Ave..  SW.. 

Washington.  DC  20250     • 
Rural  Electrification  Administration,  Equal 

Opportunity  Staff,  Room  1239-S,  14th  and 

Independence  Ave.,  SW..  Washington,  DC 

20250 
Soil  Conversation  Service.  Equal  Opportunity 

Staff.  Room  4248-S.  14th  and 

Independence  Ave,,  SW.,  Washington.  D(' 

20250. 

jFR  Doc.  95-1975  Filed  1-27-95:  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Petitions  by  Producing  Firms  for 
Determination  of  Eligibility  To  Apply 
for  Trade  Adjustment  Assistance 

AGENCY:  Economic  Development 
Administration  (EDA),  Commerc:e. 

ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


Li$T  OF  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  12/16/94-01/18/95 


4- 


Firin  name 


Top  This,  Inc 

Benthos,  Inc  . 
Grafico,  Inc  ... 


Pawnee  Pants  Manufacturing  Company, 

Inc. 
MK  Enterprises  dba  Sunset  Tijppicals  


Micro  Electronic  Tiachnologies,  Inc 
Midcon  Cables 


JMI 


Address 


9th  and  Chestnut  St..  P.O.  Box  204.  Vi- 
enna, MD. 

49  Edgerton,  Inc.,  Falmouth,  MA  02556  . 

8970  B  Old  Annapolis  Road,  Columbia. 
MD  21227. 

105  Lackawanna  Avenue,  Olyphant.  PA 
18447-1492. 

P.O.  Box  451,  Kula,  HI  96790  

35  South  Street,  Hopkinton,  MA  01748  .. 
2500     Davis     Boulevard.    Joplin.     MO 
64802. 


Date  petition 
accepted 


12/16/94 

12/19/94 
12/20/94 

12/23/94 

12/23/94 

01/05/95 
12/29.'94 


Product 


Women's  hats. 

Imaging  systems:  underwater  cameras. 
Computer  hardware. 

Trousers  for  men. 

Tropical   flowers:   proteas,   ginger   and 

heliconia. 
Memory  modules  and  assembly  twards. 
Insulated  wiring  sets. 
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List  of  petition  Action  by  Trade  Adjustment  Assistance  for  Period  12/16/94-01/18/95— Continued 


Firm  name 

Address 

Date  petition 
accepted 

Product 

Boilman  Hat  Company 

P.O.  Box  517.  Adamstown,  PA  19501   ... 
86  West  Ctiippewa  Street,  Butfalo.  NY 

14202. 
14  Depot  Steal.  Unrdilla.  NY  13849  

Two  Jewel  Drive.  Wilmington.  NY  01887 

P  0  Box  69.  Star.  NO  27356  

01/03/95 
01/03/95 

01/03/95 

01/05/95 

01/06/95 

Felt  and  cloth  hats. 

Franwall  Optical  Co..  Inc  

Tieco-Unadilla  CorD       

Optical  lenses  and  eyeglass  frames. 
Ty-Up  tHjndle  and  pallet  ties  and  duo 

Janis  Research  Company,  Inc 

Montgomery  Hosiery  Mill,  Inc  

card  pattern  hangers. 
Construction  magnet  systems,  cryogenic 

systems  and  parts. 
Socks  for  men.  women  and  children. 

The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantia! 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division.  Room  7023.  Economic 
Development  Administration,  U.S. 
Department  of  Commerce.  Washington. 
DC  20230.  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and  title 
of  the  program  under  which  these  petitions 
are  submitted  is  11.313.  Trade  Adjustment 
Assistance. 

Datpd:  January  24. 1995. 
Lewis  R.  Podolske, 

Acting  Director.  Trade  Adjustment  Assistance 
Division. 
|FR  Doc.  95-2234  Filed  1-27-95;  8:45  ami 

BILLING  CODE  3510-24-M 


International  Trade  Administration 
IA-570-836] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Glycine  From 
the  People's  Republic  of  China 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  30.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Strumbel,  Office  of  Countervailing 
Investigations.  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 


Street  and  Constitution  Avenue,  N\V.. 
Washington.  DC  20230:  telephone:  (202) 
482-1442. 

Final  Determination:  We  determine 
that  imports  of  glycine  from  the  People's 
Republic  of  China  (PRC)  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value.' as  provided  in 
section  735  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  The  estimated 
margin  is  shown  in  the  "Continuation  of 
Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  preliminary  determination 
(59  PR  220.  November  16. 1994)  the 
following  events  have  occurred: 

On  December  1.  1994,  petitioners 
submitted  an  allegation  of  critical 
circumstances.  On  January  3,  1995.  the 
Department  made  an  affirmative 
preliminary  determination  that  critical 
circumstances  exist. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  glycine  which  is  a 
freeflowing  cr>'stalline  material,  like  salt 
or  sugar.  Glycine  is  produced  at  varj'ing 
levels  of  purity  and  is  used  as  a 
sweetener/taste  enhancer,  a  buffering 
agent,  reabsorbable  amino  acid, 
chemical  intermediate,  and  a  metal 
complexing  agent.  Glycine  is  currently 
classified  under  subheading 
2922.49.4020  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  scope  of  this  investigation  includes 
glycine  of  all  purity  levels. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
February  1  through  July  31.  1994. 

Best  Information  Available 

We  sent  an  antidumping 
questionnaire  to  the  PRC  Ministry  of 
Foreign  Economic  Trade  and 
Cooperation  (MOFTEC)  and  we  met 
with  the  China  Chamber  of  Commerce 


JMI 


for  Metals,  Minerals  and  Chemicals 
Importers  and  Exporters  (the  Chamber) 
and  requested  that  they:  (1)  Furnish  the 
questionnaire  to  any  glycine  producers 
and  exporters  with  U.S.  sales  during  the 
POI.  and  (2)  provide  a  list  of  those 
companies  that  received  the 
questionnaire.  We  received  a  response 
from  the  Chamber  stating  that  no 
Chinese  producers  or  exporters  wanted 
to  participate  in  the  case.  Accordingly, 
given  that  the  respondents  refused  to 
cooperate  in  the  investigation,  we  have 
based  our  final  determination  on  the 
best  information  available  (BIA).  in 
accordance  with  section  776(c)  of  the 
Act. 

The  Department's  BIA  methodology  is 
described  in  the  notice  of  the 
preliminary  determination.  In  this  case. 
BIA  is  the  information  contained  in  the 
petition,  as  amended  on  July  22,  1994. 
See  Initiation  of  Antidumping  Duty 
Investigations:  Glycine  from  the 
People's  Republic  of  China  (59  FR 
38435,  July  28.  1994).  The  amended 
petition  provides  a  range  of  margins. 
from  86.43  to  155.89  percent  for  all  PRC 
producers  and  exporters  of  glycine. 
Because  there  were  no  cooperative 
respondents  in  this  investigation,  we  are 
assigning  to  all  exporters,  as  BIA,  a 
margin  of  155.89  percent,  the  highest 
margin  calculated  in  the  petition. 

Critical  Circumstances 

Petitioners  alleged  that  critical 
circumstances  exist  with  respect  to 
imports  of  glycine  from  the  PRC.  In  our 
determination  on  January  3.  1995. 
pursuant  to  section  733(e)(1)  of  the  Act 
and  19  CFR  353.16.  we  preliminarily 
determined  that  critical  circumstances 
exist  because  the  PRC  producers  and 
exporters  failed  to  cooperate  with  this 
proceeding. 

For  purposes  of  this  final 
determination,  we  have  reconsidered 
our  preliminary  determination  that 
failure  to  cooperate  in  the  investigation 
warranted  an  automatic  finding  that 
imports  were  massive  over  a  relatively 
short  period.  Section  733(e)(1)  of  the 
Act  provides  that  the  Department  will 
■■'« 


determine  that  critical  circumstances 
exist  if: 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  Tne  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 
According  to  §353. 16(g)  of  the 
Department's  regulations,  we  treat 
imports  as  being  massive  if  they 
increase  by  15  percent. 

To  determine  whether  PRC  glycine 
imports  have  been  massive  over  a 
relatively  short  period,  we  used  import 
statistics  from  the  Bureau  of  Census.  We 
were  able  to  use  these  statistics  because 
the  HTSUS  statistical  category  matches 
the  scope  of  the  investigation  (see 
Comment  1.  below).  In  addition, 
although  our  standard  critical 
circumstances  methodology  is  based  on 
company  specific  import  data,  we 
believe  that  the  public  information 
regarding  the  volume  of  PRC  imports 
into  the  United  States  is  the  best 
available  informatiort  for  determining 
whether  critical  circumstances  exist. 
This  is  based  on  the  facts  that  (1)  the 
subject  merchandise  is  the  only 
merchandise  imported  under  the 
relevant  HTSUS  number  and  (2)  the 
Department  presumes  that  all  exporters 
in  the  PRC  are  owned  or  controlled  by 
the  PRC  government. 

Pursuant  to  §353. 16(g)  of  the 
Department's  regulations,  when  making 
critical  circumstances  determinations, 
the  Department  normally  compares  the 
period  Iwginning  on  the  first  day  of  the 
month  of  the  initiation  and  ending  at 
least  three  months  later  with  a 
comparable  period  prior  to  the 
initiation.  The  Department  considers  the 
period  immediately  prior  to  a 
preliminary  determination  becau.se  it  is 
the  period  in  which  exporters  of  the 
subject  merchandise  could  take 
advantage  of  the  knowledge  of  the 
dumping  investigation  to  increase 
exports  to  the  United  Slates  without 
being  subject  to  antidumping  duties. 
See.  Final  Determination  of  .Sales  at  Less 
Than  Fair  Value  of  Certain  Internal- 
Combustion.  Industrial  Forklift  Trucks 
ft-om  Japan.  (53  FR  12552,  April  15. 
1988).  For  purposes  of  this  final 
determination,  ue  are  comparing  the 
four  month  period  prior  to  the  initiation 
with  the  four  month  period  after  the 
initiation  of  this  investigation. 


Based  on  our  analysis  of  the  available 
monthly  import  statistics,  we  have 
determined  that  imports  of  glycine  have 
not  been  massive  over  a  relatively  short 
period  of  time.  The  import  statistics 
show  that  volume  of  the  imports  has 
increased  by  only  7.14  percent. 
Therefore,  we  find  that  the  requirements 
of  section  733(e)(1)(B)  have  not  been 
met  with  respect  to  glycine  from  the 
PRC. 

Because  we  find  that  imports  of 
glycine  from  the  PRC  have  not  been 
massive  over  a  relatively  short  period, 
we  do  not  need  to  consider  whether 
there  is  a  history  of  dumping  or  whether 
importers  of  this  project  knew  or  should 
have  known  that  it  was  being  sold  at 
less  than  fair  value.  Therefore,  we 
determine  that  critical  circumstances  do 
not  exist  with  respect  to  imports  of 
glycine  from  the  PRC. 

Interested  Party  Comments 


Comment  1 

Kal  Kan  Foods,  an  interested  partv, 
argues  that  the  Department's 
preliminary-  determination  of  critical 
circumstances  was  unfair  and  not  in 
accordance  with  the  Department's 
precedent.  Kal  Kan  contends  that  U.S. 
glycine  importers  had  no  knowledge 
that  the  merchandise  was  being  sold  in 
the  United  States  at  less  than  a  fair 
value.  Accordingly  to  Kal  Kan,  the 
Department's  non-market  economy 
(NME)  methodology,  which  uses 
surrogate  values,  is  complex  and  causes 
the  calculated  dumping  margins  to  be 
unpredictable.  Kal  Kan  further  contends 
that  the  Department  should  use  the 
public  information  of  the  Bureau  of 
Census  to  determine  the  existence  of 
massive  imports  instead  of  reiving  on 
BIA. 

Petitioners  disagree  with  the 
interested  party's  argument  and  argue 
that  the  Department  should  make  a  final 
affirmative  determination  of  critical 
circumstances  based  on  BIA.- 

DOC  Position 

Under  the  circumstances  present  in 
this  case,  it  is  possible  for  the 
Department  to  use  public  information, 
such  as  Census  data,  to  determine 
whether  imports  have  been  massive 
over  a  relatively  short  period.  In  this 
proceeding,  the  product  under 
investigation  has  a  unique  HTSUS 
number,  hence,  the  import  statistics 
only  reflect  imports  of  the  subject 
merchandise.  Moreover,  in  accordance 
with  the  Department's  presumption  that 
all  exporters  in  the  PRC  are  owned  or 
controlled  by  the  government,  we  view 
the  exporters  as  a  single  company. 
Given  these  two  factors,  the  import 


statistics  constitute  a  reasonable 
surrogate  for  company-specific  import 
data. 

Continuation  of  Suspension  of 
Liquidation 

Pursuant  to  section  735(c)(4)  of  the 
Act.  we  are  directing  the  Customs 
Service  to  cease  suspension  of 
liquidation  of  all  entries  of  glycine  from 
the  PRC  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  from 
August  18. 1994.  (i.e..  90  days  prior  to 
tfie  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register)  to  November  15,  1994. 
However,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  for  entries  of  glycine  from 
the  PRC  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  November  16.  1994.  the  date  of  the 
publication  of  the  preliminan,- 
determination  in  the  Federal  Register. 
The  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  155.89  percent  ad  valorem  on  all 
entries  of  glycine  from  the  PRC.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 

International  Trade  Commission  (ITC) 
Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  The  iTC  will  now 
determine,  within  45  days,  whether 
these  imports  are  materially  injuring,  or 
threatening  material  injury  to  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury,  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  cancelled.  If 
the  ITC  determines  that  such  injury 
docs  exist,  the  Depart,Tient  will  issue  an 
antidumping  order  directing  Customs 
officials  to  assess  antidumping  duties  on 
all  imports  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (AFf ))  ol 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary- 
information  disclosed  under  AFO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  thr  A(  I 
and  19  CFR  353.20(a)(4). 
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Dated:  January  23.  199.1. 
Susan  C.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  95-22.15  Filed  1-27-95:  8:45  ami 

BILLING  CODE  3510-OS-M 


[A-588-707] 

Granular  Polytetrafluoroethylene  Resin 
From  Japan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  requests  by  a 
respondent  and  petitioners,  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  granular 
polytetrafluoroethylene  (PTFE)  resin 
from  Japan.  The  review  period  is  August 
1. 1992,  through  July  31.  1993.  This 
review  covers  one  company,  Daikin 
Industries.  Ltd.  As  a  result  of  the 
review,  the  Department  has 
preliminarily  determined  that  dumping 
margins  exist  for  the  respondent. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  January  30.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Riggle  or  Michael  Rill,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230; 
telephone;  (202)  482-^733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  3. 1993.  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  (58  FR  41239) 
of  the  antidumping  duty  order  on 
granular  PTFE  resin  from  Japan  (53  FR 
32287.  August  24.  1988).  Respondent 
Daikin  Industries.  Ltd..  and  petitioners 
E.  I.  Dupont  de  Nemours  &  Company 
and  ICI  Americas,  Inc.,  requested  an 
administrative  review  in  accordance 
with  19  CFR  353.22(a)  (1993).  On 
September  30, 1993,  the  Department 
published  a  notice  of  initiation  of  this 
review  (58  FR  51053),  which  covers  the 
period  August  1,  1992,  through  July  31, 
1993.  The  Department  is  now 
conducting  this  review  pursuant  to 


section  751  of  the  Tariff  Act  of  1930.  as 
amended  (the  Tariff  Act). 

Scope  of  the  Review 

The  antidumping  duty  order  covers 
granular  PTFE  resins,  filled  or  unfilled. 
The  order  explicitly  excludes  PTFE 
dispersions  in  water  and  PTFE  fine 
powders.  During  the  period  covered  by 
this  review,  such  merchandise  was 
classified  under  item  number 
3904.61.90  of  the  Harmonized  Tariff 
Schedule  (HTS).  We  are  providing  this 
HTS  number  for  convenience  and 
customs  purposes  only.  The  written 
description  of  scope  remains 
dispositive. 

The  review  covers  one  manufacturer/ 
exporter  of  granular  PTFE  resin.  Daikin 
Industries.  Ltd.  (Daikin).  The  period  of 
review  is  August  1, 1992,  through  July 
31.  1993. 

United  States  Price 

In  calculating  United  States  price 
(USP).  the  Department  determined  both 
purchase  price  (PP)  and  exporter's  sales 
price  (ESP),  as  defined  in  section  772  of 
the  Tariff  Act.  to  be  appropriate.  All 
sales  were  made  through  Daikin 
America.  Inc.  (DAI),  a  related  sales  agent 
in  the  United  States,  to  an  unrelated 
purchaser.  However,  whenever  sales  are 
made  prior  to  the  date  of  importation 
through  a  related  sales  agent  in  the 
United  States,  we  typically  determine 
that  PP  is  the  most  appropriate 
determinant  of  the  USP  if: 

1.  The  merchandise  in  question  was 
shipped  directly  from  the  manufacturer 
to  the  unrelated  buyer,  without  being 
introduced  into  the  inventory  of  the 
related  shipping  agent: 

2.  Direct  snipment  from  the 
manufacturer  to  the  unrelated  buyers 
was  the  customary  commercial  chaiuiel 
for  sales  of  this  merchandise  between 
the  parties  involved;  and 

3.  The  related  selling  agent  in  the 
United  States  acted  only  as  a  processor 
of  sales-related  documentation  and  a 
communication  link  with  the  unrelated 
U.S.  buyers. 

Granular  Polytetrafluoroethylene 
Resin  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  58  FR  50343.  50344  (September 
27.  1993);  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  New  Minivans 
From  Japan.  57  FR  21937.  21945  (May 
26.  1992). 

For  Daikin's  sales  which  satisfy  the 
criteria  listed  above,  we  regard  the 
routine  selling  functions  of  the  exporter 
as  merely  having  been  relocated  from 
the  country  of  exportation  to  the  United 
States,  where  the  sales  agent  performs 
them.  Whether  these  functions  take 
place  in  the  United  States  or  abroad 


does  not  change  the  substance  of  the 
transactions  or  the  functions 
themselves,  and  we  therefore  treated 
these  sales  as  PP  transactions  in 
accordance  with  §  353.41(b)  of  the 
Department's  regulations. 

During  the  period  of  review  DAI 
began  to  inventor}'  subject  merchandise 
in  the  United  States  based  on 
anticipated  demand.  Where  DAI's  role 
included  warehousing  responsibilities 
in  addition  to  routine  selling  functions, 
such  that  the  date  of  importation 
preceded  the  date  of  sale,  we  regarded 
sales  of  such  merchandise  as  ESP  sales 
in  accordance  with  §  353.41(c)  of  the 
Department's  regulations. 

We  based  PP  and  ESP  on  the  packed, 
delivered  price  to  unrelated  purchasers 
in  the  United  States.  We  made 
deductions,  where  applicable,  for 
foreign  brokerage  and  handling,  foreign 
inland  freight,  ocean  freight,  marine 
insurance,  U.S.  brokerage  and  handling. 
U.S.  inland  freight.  U.S.  duty.  U.S. 
harbor  fees  and  merchandise  processing 
fees,  and  inland  insurance,  in 
accordance  with  section  772(d)  of  the 
Tariff  Act.  We  also  treated  certain  eeu-ly 
payment  discounts  as  reductions  in 
price,  and  deducted  them  accordingly, 
in  accordance  with  the  Department's 
poUcy.  See  Sonco  Steel  Tube  Div.  v. 
United  States.  714  F.Supp  1218.  1222 
(CIT  1989).  For  ESP  sales  we  also  made 
deductions,  where  applicable,  for  credit 
expense,  replacement  of  defective 
merchandise,  commissions  paid  to 
unrelated  selling  agents  in  the  United 
States  and  indirect  selling  expenses,  in 
accordance  with  section  772(e)  of  the 
Tariff  Act. 

We  made  an  addition  to  USP  for  the 
Japanese  consumption  tax  in  accordance 
with  our  practice  as  set  forth  in 
Silicomanganese  From  Venezuela; 
Preliminary  Determination  of  Sules  at 
Less  Than  Fair  Value  (Silicomanganese), 
59  FR  31204  (June  17.  1994). 

Foreign  Market  Value 

Based  on  a  comparison  of  the  volume 
of  home  market  and  third  countrv'  sales. 
we  determined  that  the  home  market 
was  viable.  Therefore,  in  accordance 
with  section  773(a)(1)(A)  of  the  Tariff 
Act.  we  based  FMV  on  the  packed, 
delivered  price  to  unrelated  purchasers 
in  the  home  market. 

In  the  preceding  administrative 
review  we  found  that  Daikin  made 
home  market  sales  below  the  cost  of 
production  (COP).  Therefore,  in 
accordance  with  our  standard  practice, 
we  also  conducted  a  COP  investigation 
during  the  current  administrative 
review.  We  calculated  COP  as  the  sum 
of  Daikin's  reported  materials,  labor, 
factory  overhead,  and  general  expenses. 


We  compared  COP  to  home  market 
prices,  net  of  movement  charges,  price 
adjustments,  and  discounts. 

As  a  result  of  our  COP  investigation, 
we  found  no  briow-cost  sales,  and 
therefore  did  not  disregard  any  home 
market  sales  as  being  below  cost. 

We  calculated  FMV  on  a  monthly 
weighted-average  basis.  We  compared 
all  U.S.  sales  to  sales  of  identical 
merchandise  in  Japan.  In  accordance 
with  our  practice  in  this  case,  we 
disregarded  sample  sales  as  being 
outside  the  ordinary  course  of  trade. 
The  sales  in  question  represent  small 
quantities  of  granular  PTFE  resin  sold  to 
testing  facihties  in  Japan  at  prices 
substantially  higher  than  the  prices  of 
the  vast  majority  of  Daikin's  sales. 
Further,  the  sales  in  question  were  not 
for  consumpUoiv  but  for  evaluation 
purposes.  See  PTFE  Resin  From  Japan. 
58  FR  at  50345. 

Where  applicable,  we  made 
deductions  for  inland  freight,  discounts, 
and  post-shipment  price  adjustments. 
To  adjust  for  differences  in 
circumstances  of  sale  between  the  home 
market  and  the  United  States,  we  first 
deducted  direct  selling  expenses 
incurred  in  the  home  market,  which 
included  credit  and  replacement  of 
defective  merchandise.  For  comparison 
to  PP  sales,  we  then  added  direct  selling 
expenses  incurred  in  the  United  States 
for  replacement  of  defective 
merchandise,  credit,  and  conunissions 
(because  no  commissions  were  paid  in 
the  home  market).  Where  applicable,  in 
accordance  with  §  353.56(b)(1)  of  the 
Department's  regulations,  we  offset  U.S. 
commissions  by  deducting  home  market 
indirect  selling  expenses  from  FMV  in 
an  amount  not  exceeding  those 
commissions.  For  comparison  to  ESP 
sales,  in  accordance  with  §  353.56(b)(2) 
of  the  Department's  regulations,  we 
deducted  home  market  indirect  selling 
expenses  in  an  amount  not  to  exceed  the 
sum  of  U.S.  commissions  and  indirect 
selling  expanses  incurred  in  the  United 
States. 

On  January  5.  1994.  the  Court  of 
Appeals  for  the  Federal  Circuit,  in  The 
Ad  Hoc  Committee  of  AZ^NM-TX-FL 
Producers  of  Gray  Portland  Cement  v. 
United  States,  13  F.3d  398  (Fed.  Or. 
1994),  held  that  the  Department  could 
not  deduct  home  market  movement 
charges  from  FMV  pursuant  to  its 
inherent  power  to  fill  in  the  gaps  in  the 
antidumping  statute.  Accon^gly,  we 
now  adjust  for  home  market  movement 
expenses  under  the  circimistance-of-sale 
(COS)  provision  of  19  CFR  353.56  and 
the  offset  provisions  of  19  CFR 
353.56(b)(1)  and  (2),  as  appropriate.  In 
this  review,  home  market  movement 
expenses  incurred  between  the 


warehouse  and  the  customer  after  the 
sale  were  treated  as  direct  COS 
deductions.  Home  market  movement 
expenses  were  also  incurred  between 
the  factory  and  the  warehouse  before  the 
sale,  and  we  have  adjusted  for  such 
expenses  as  indirect  selling  expenses 
under  the  commissifm  offset  provision 
of  19  CFR  353.56(b)(1)  and  under  the 
ESP  offset  provision  of  19  CFR 
353.56(b)(2),  as  appropriate. 

In  order  to  adjust  for  differences  in 
packing  between  the  two  markets,  we 
deducted  home  market  packing  costs 
from  FMV  and  added  U.S.  packing 
costs.  We  also  adjusted  for  Japanese 
consumption  tax  in  accordance  with  our 
decision  in  Silicomanganese. 

Preliminary  Results  of  Review 

As  a  result  of  our  comparison  of  IJSP 
with  FMV,  we  preliminarily  determine 
that  the  following  dumping  margins 
exist: 


Manufac- 
turer/ex- 
porter 

Period 

Margin 
(per- 
cent) 

Daikin  In- 
dustries .. 

08/01/92-07/31/93 

23.19 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results. 
Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  approximately  35  days  from 
the  date  of  publication.  Case  briefs  and 
other  written  comments  from  interested 
parties  may  be  submitted  not  later  than 
21  days  from  the  date  of  publication. 
Rebuttal  briefs  and  rebuttal  comments, 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  28 
days  from  the  date  of  publication.  The 
Department  will  publish  the  final 
results  of  this  adininistraUve  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
conmients  or  at  a  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  Upon 
completion  of  this  review,  the 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consiunption  on  or  after  the 
publication  date  of  the  final  results  of 


this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Tariff  Act: 

(1)  The  cash  deposit  rates  for  the 
reviewed  companies  will  be  those  rates 
established  in  the  final  results  of  this 
administrative  review;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  p>eriod;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  91.74 
percent,  the  rate  made  effective  by  the 
final  results  of  the  most  recent 
administrative  review  of  the  order  (see 
PTFE  Resin  From  Japan,  58  FR  at 
50346).  As  noted  in  the  Department's 
previous  final  results  in  this  proceeding, 
this  rate  is  the  "all  others"  rate  from  the 
LTFV  investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibihty  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidinnping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  aoministrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  die  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated;  December  23, 1994. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  95-2233  Filed  1-27-95;  8:45  ami 
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National  Institute  of  Standards  and 
Technoiogy 

Patent  Licenses;  NO  Resources,  Inc. 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Notice  of  prospective  grant  of 
exclusive  patent  license. 

SUMMARY:  This  is  a  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
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404.7(a)(l)(i)  that  the  National  Institiito 
of  Standards  and  Technology  ("NIST"), 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  a  field  of  use 
exclusive  license  to  practice  the 
invention  embodied  in  U.S.  Patent 
Serial  No.  08/237.099.  titled.  "Method 
and  Apparatus  For  Visualization  Of 
Internal  Stresses  In  Solid  Non- 
Transparent  Materials  By  Ultrasonic 
Techniques  and  Ultrasonic  Computer 
Tomography  Of  Stresses"  to  ND 
Resources.  Inc..  having  a  place  of 
business  in  Cincinnati,  Ohio.  The  patent 
rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  E.  Mattson.  National  Institute  of 
Standards  and  Technology,  Technology 
Development  and  Small  Business 
Program,  Building  221.  Room  B-2.56. 
Gaithersburg.  MD  20899. 
SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice.  NIST  receives  written 
evidence  and  argument  which  establish 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

U.S.  Patent  Serial  No.  08/237,099 
relates  to  a  process  for  the  detection  and 
mapping  of  internal  stresses  in  the 
interior  of  bulk  materials  by  scanning 
acoustic  technique. 

NIST  may  enter  into  a  Cooperative 
Research  and  Development  Agreement 
("CRADA")  to  perform  further  research 
on  the  invention  for  purposes  of 
commercialization.  The  CRADA  may  bo 
conducted  by  NIST  without  any 
additional  charge  to  any  party  that 
licenses  the  patent.  NIST  may  grant  the 
licensee  an  option  to  negotiate  for 
royalty-free  exclusive  licenses  to  any 
jointly  owned  inventions  which  arise 
from  the  CRADA  as  well  as  an  option  to 
negotiate  for  exclusive  royalty-bearing 
licenses  for  NIST  employee  inventions 
which  arise  from  the  CRADA. 

The  availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register.  Vol.  59.  No.  195  (October  11. 
1994).  NIST  is  also  contemplating  the 
grant  of  a  field  of  use  exclusive  license 
for  related  patent.  "Method  And 
Apparatus  For  Visualization  Of  Internal 
Stresses  In  Solid  Nontransparent 
Materials  by  Elasloacoustic  Technique." 
U.S.  Patent  No.  5.307.680.  to  ND 
Resources,  Inc.  The  notice  of  availabilitv 
of  U.S.  Patent  No.  5.307,680  for 
'licensing  was  published  in  the  Federal 


Register,  Vol.  58,  No.  49  (March  16, 
1993),  and  notice  of  prospective  grant  of 
exclusive  license  of  U.S.  Patent  No. 
5,307,680  was  published  in  the  Federal 
Register,  Vol.  59.  No.  187  (September 
28,  1994).  A  copy  of  the  patent 
application  may  be  obtained  from  NIST 
at  the  foregoing  address. 

Dated:  January  18. 1995. 
Samuel  Kramer, 
Axsociate  Director. 
|FR  Doc.  95-2191  Filed  1-27-95;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

p.D.  122095E] 

Endangered  Species;  Permits 

AGENCY:  National  Marino  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  two 
applications  for  scientific  research 
permits  (P504F  and  P563A)  and  receipt 
of  an  application  for  modification  1  to 
scientific  research  permit  911  (P560). 

Notice  is  hereby  given  that  the  U.S. 
Army  Corps  of  Engineers  in  Walla 
Walla.  WA  (Corps)  and  the  Northern 
Wasco  County  People's  Utility  District 
in  The  Dalles.  OR  (NWCPUD)  have 
applied  in  due  form  for  scientific 
research  permits  (P504F  and  P563A) 
and  that  Oregon  State  University  in 
Corvallis.  OR  (OSU)  has  applied  in  due 
form  for  Modification  1  to  scientific 
research  Permit  911  (P560)  to  take  listed 
species  as  authorized  by  the  Endangered 
Species  Act  of  1973  (ESA)  (16  U.S.C. 
1531-1543)  and  the  NMFS  regulations 
governing  list'^d  fish  and  wildlife 
permits  (50  CI"R  parts  217-227). 

The  Corps  requests  authorization  to 
capture,  tag,  release,  recapture,  and  re- 
release  juvenile,  endangered,  artificially 
propagated  spring/summer  chinook 
salmon  (Oncorhynchus  tshawytscha)  as 
part  of  a  turbine  passage  survival  study 
at  Lower  Granite  Dam  on  the  Snake 
River  in  WA.  The  purpose  of  the 
proposed  research  is  to  determine  the 
immediate  and  delayed  (48-  to  120 
-hour)  survival  rates  of  run-of-river 
c;hinook  salmon  smolts  passing  through 
a  turbine  at  the  dam  under  different 
l(K3tions  and  operating  conditions.  This 
information  will  be  used  to:  (1)  Develop 
a  turbine  model  study,  which  is  part  of 
a  Corps  project  to  minimize  fish  turbine 
passage  mortality;  (2)  refine  normal  dam 
operations  to  minimize  adverse  effects 
to  migrating  juvenile  fish,  and;  (3) 
provide  a  baseline  for  turbine  survival 


estimates  needed  under  the  changing 
conditions  of  a  reservoir  drawdown. 
The  duration  of  the  study  will  be  from 
April  15  to  June  10  in  1995  only. 

NWCPUD  requests  a  permit  to 
conduct  research  with  a  take  of  the 
following  endangered  species:  Juvenile 
Snake  River  sockeye  salmon 
(Oncorhsnchus  necka).  juvenile, 
naturally  produced  and  artificially 
propagated.  Snake  River  spring/siunmer 
chinook  salmon  [Oncorhyncbus 
tshaivytscha],  and  juvenile  Snake  Rivor 
fall  chinook  salmon  [Oncorhyncbus 
tsbamiscba).  NWCPUD  will  capture 
and  handle  these  fish  as  part  of  an 
annual  study  to  assess  the  run-of-river 
juvenile  anadromous  fish  condition 
after  passage  through  the  screened 
turbine  intake  channel  at  Dalles  Dam, 
located  on  the  Columbia  River. 
Continued  observation  of  juvenile  fish 
passing  through  the  screened  intake 
channel  during  the  smolt  migration 
provides  specific  information  on 
possible  unsuitable  passage  conditions 
below  the  water  surface  which  are  not 
directly  observable.  The  duration  of  the 
permit  will  be  5  years.  The  research  will 
take  place  from  April  to  September  each 
year. 

Permit  911  authorizes  OSU  to  harass, 
capture,  and  handle  juvenile  and  adult, 
endangered.  Snake  River  spring/summer 
chinook  salmon  [Oncorhyncbus 
tsboH-yischa)  as  part  of  a  2-year  study  to 
investigate  the  potential  effects  of 
climate  change  on  thermal  complexity 
and  biotic  integrity  of  Oregon  rivers  and 
streams,  with  an  emphasis  on  the 
seasonal  intrusion  and  resulting 
competition  and  predation  of  non-native 
coolwater  and  warmvvater  fish  species 
into  the  historic  habitats  of  native 
salmonids.  For  Modification  1.  OSU 
requests  an  increase  in  the  2-year  take 
of  juvenile,  endangered,  Snake  River 
spring/summer  chinook  salmon  because 
they  encountered  larger  fish  densities 
than  were  expected  in  1994  and  they 
expect  to  exceed  their  current 
authorized  juvenile  take  in  1995.  OSU 
will  be  conducting  their  1995  research 
activities  from  May  15  to  September  30. 
Permit  911  expires  on  September  30, 
1995. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Chief, 
Endangered  Species  Division.  Office  of 
Protected  Resources.  F/PR8,  NMFS, 
1315  East-West  Highway.  Silver  Spring. 
MD  20910-3226.  within  30  days  of  die 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  out  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 


Assistant  Administrator  for  Fisheries. 
NOAA.  All  statements  and  opinions 
contained  in  this  application  summary 
are  those  of  the  appbcant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources,  NMFS. 
NOAA.  1315  East-West  Highway.  Silver 
Spring.  MD  20910-3226  (301-713- 
1401);  and 

Enviroiunental  and  Technical 
Services  Division.  NMFS,  NOAA.  525 
North  East  Oregon  St..  Suite  500. 
Portland,  OR  97232  (503-230-5400). 

Dated:  January  23, 1995. 
Patricia  A.  Montanio, 
Acting  Deputy  Director,  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 
[FR  Doc.  95-2100  Filed  1-27-95;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Proposed  List  of  Products  for  Second 
and  Third  Phase  Integration  of  Textile 
and  Apparet  Products  into  GATT  1994 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

NOTICE:  Request  for  public  comments  on 

the  proposed  list  of  textile  and  apparel 

products  to  be  integrated  into  the  GATT 

1994  in  the  second  and  third  phases; 

notice  of  a  public  hearing  on 

integration. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 

Carducci,  Office  of  Textiles  and 

Apparel,  U.S.  Department  of  Commerce, 

(202) 482-3588. 

SUPPLEMENTARY  INFORMATION:  The 

Uruguay  Round  Agreement  on  Textiles 


and  Clothing  (ATC),  approved  by 
Congress  as  part  of  the  Uruguay  Round 
Agreements  Act,  provides  for  the 
integration  of  the  textiles  and  clothing 
sectors  into  the  World  Trade 
Organization. 

The  second  and  third  phases  of  the 
integration  will  commence  on  January  1 , 
1998.  and  January  1,  2002,  respectively. 
Products  in  the  second  phase  will 
account  for  not  less  than  17%  of  the 
total  volume  of  imports  in  1990  of  the 
products  in  the  annex  to  the  ATC. 
Products  in  the  third  phase  will  account 
for  not  less  than  18%  of  this  total 
volume.  (The  first  integration  was  done 
on  January  1,  1995  and  the  list  of 
products  in  the  first  integration  was 
published  in  the  Federal  Register  on 
October  13. 1994  (59  FR  51942).  The 
final  phase  of  the  integration  will 
commence  on  January  1.  2005.  and 
include  textile  and  apparel  products  in 
the  annex  to  the  ATC  which  were  not 
integrated  during  the  first,  second  or 
third  integration  phases.) 

The  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  (CITA)  requests  interested 
parties  to  submit  comments  on  the 
following  proposed  list  of  products  for 
integration  in  the  second  and  third 
phases.  (The  final  list  for  phases  two 
and  three  will  be  published  in  the 
Federal  Register  no  later  than  May  1, 
1995.  Parties  interested  in  obtaining  the 
proposed  lists  for  the  second,  third  and 
final  phases  electronically,  can  access 
the  lists  through  the  U.S.  Department  of 
Commerce's  Economic  Bulletin  Board. 
(202)  482-1986.) 

Comments  must  be  received  on  or 
before  February  23.  1995.  Comments 
may  be  mailed  to  the  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  room  3001,  U.S. 
Department  of  Commerce,  14th  and 

Integration  Phase  2 


Constitution  Avenue  NW..  Washington. 
DC  20230. 

A  hearing  to  address  any  significant 
issues  related  to  the  second  and  third 
phases  of  the  integration  will  be  held  in 
mid-March  in  Washington.  D.C.  The 
location  and  time  of  the  hearing  will  be 
announced  in  the  Federal  Register. 
Parties  wishing  to  participate  in  the 
hearing  should  contact  Julie  Carducci. 
(202)  482-3588;  fax  (202)  482-0858.  no 
later  than  February  23. 1995  to  arrange 
for  their  appearance.  The  time  available 
for  individual  presentations  will  be 
based  on  the  number  of  participants 
attending  the  hearing.  Note  there  will  be 
reasonable  time  limits  on  parties' 
'participation  in  the  hearing. 

Written  testimony  and  other 
comments  to  be  presented  at  the  hearing 
must  be  submitted  to  the  Chairman  of 
CITA  on  or  before  March  2,  1995. 
Submissions  in  triplicate  may  be 
addressed  to  the  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreements,  room  3001,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230. 

All  information  submitted  in  resp>onse 
to  this  notice  will  be  available  for  public 
inspection  at  the  same  address. 
Protection  of  proprietary  or  business 
confidential  information  from 
disclosure  is  limited  to  the  requirements 
of  the  Freedom  of  Information  Act  (5 
U.S.C  552).  Therefore,  if  a  participant 
deems  it  necessary  to  submit 
information  intended  to  be  business 
confidential,  the  information  must  be 
designated  as  such  and  accompanied  by 
a  non-confidential  version.  Information 
designated  business  confidential  will  be 
protected  fi-om  disclosure  only  to  the 
extent  required  by  law. 


J1994  Product  description 


ANNEX  TOTAL  „ „ „ 

PHASE  2  TOTAL  

BABIES'  BLOUSES  l  SHIRTS  EX  SET  PTS  OF  COT- 
TON, KNIT. 

BABIES'  T-SHIRT  &  SMLR  GRMNT  EX  SET  PT  OF  COT, 
KNIT. 

BABIES'  SWEATER  &  SMLR  GRMNT  EX  SET  PT  OF 
COT,  KNIT. 

BABIES'  DRESSES  OF  COTTON,  KNIT  

BABIES'  TROUSERS.  SHORTS  EX  SET  PARTS  OF 
COT,  KNIT. 

BABIES'  SUNSUtTS  &  SIMILAR  APPAREL  OF  COTTON. 
KNIT. 

BABIES'  GRMNTS  &  CLTHNG  ACCESS  SETS  OF  COT- 
TON. KNIT. 


IMI 


Group 


APPAREL 

APPAREL 

APPAREL 

APPAREL 
APPAREL 

APPAREL 

APPAREL 


HTS  1990 


6111201000 

6111202000 

6111203000 

6111204000 
6111205000 

6111206010 

6111206020 


CAT 


239 

239 

239 

239 
239 

239 

239 


Phase 


1990  US.  imoorts 
(SME) 


17,025.193.817 

2,900.196,546 

804,510 

685.950 

1.005,953 

243.130 
629,055 

3,883,125 

28,748,129 


Percent  of 
total 


17.03 
00 

.00 

.01 

.00 
.00 

02 

.17 
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1 994  Product  description 

Group 

HTS  1990 

CAT 

Phase 

1990  U.S.  imports 
(SME) 

Percent  of 
total 

BABIES'  GRMNT  &  CLTHNG  ACCESS  SET  PT  OF  COT. 

APPAREL 

6111206030 

239 

2 

5,115,417 

.03 

KNIT, 

BABIES-  OT  GRMNTS  &  CLOTHING  ACCESS  OF  COT- 

APPAREL 

6111206040 

239 

2 

7,565,027 

.04 

TON.  KNIT. 

BABIES'  TROUSERS,  SHORTS  EX  SET  PT  OF  SYN  FIB. 

APPAREL 

6111301000 

239 

2 

469,085 

00 

KNIT. 

BABIES-  BLOUSES.  SHIRTS  EX  SET  PTS  OF  SYN  FIB. 

APPAREL 

•  6111302000 

239 

2 

352,454 

.00 

KNIT. 

BABIES-  T-SHIRTS.  ETC  EX  SET  PARTS  OF  SYN  FiB. 

APPAREL 

6111303000 

239 

2 

108.757 

.00 

KNIT. 

BABIES-  SWEATERS  ETC  EX  SET  PARTS  OF  SYN  FiB, 

APPAREL 

6111304000 

239 

2 

1.965.632 

.01 

KNIT. 

BABIES-  SUNSUITS  &  SIMILAR  APPAREL  OF  SYN  FIB. 

APPAREL 

6111305010 

.239 

2 

2.164,208 

.01 

KNIT. 

BABIES-  BLANKET  SLEEPERS  OF  SYNTHETIC  FIBERS. 

APPAREL 

6111305015 

239 

2 

2,375,352 

.01 

KNIT. 

BABIES-  GRMNT  &  CLTHNG  ACCESS  SETS  OF  SYN 

APPAREL 

6111305020 

239 

2 

29,428,680 

.17 

FIB,  KNIT. 

BABIES-  GRMNT  &  CLTHNG  ACCESS  SET  PT  SYN  FIB, 

APPAREL 

6111305030 

239 

2 

2,102,600 

.01 

KNIT. 

BABIES-  OT  GRMNT  &  CLOTHING  ACCESS  OF  SYN 

APPAREL 

6111305040 

239 

2 

14,652.389 

.09 

FIB.  KNIT. 

BABIES-  TROUSERS.  SHORTS  EX  SET  PT  OF  ART  FIB. 

APPAREL 

6111901000 

239 

2 

252 

.00 

KNIT. 

BABIES-  BLOUSES,  SHIRTS  EX  SET  PTS  OF  ART  FIB. 

APPAREL 

6111902000 

239 

2 

13 

.00 

KNIT. 

BABIES'  T-SHIRTS.  ETC  EX  SET  PARTS  OF  ART  FIB. 

APPAREL 

6111903000 

239 

2 

1.537 

.00 

KNIT. 

BABIES-  SWEATERS  ETC  EX  SET  PARTS  OF  ART  FIB, 

APPAREL 

6111904000 

239 

2 

8.713 

.00 

KNIT. 

BABIES-  SUNSUITS  &  SIMILAR  APPAREL  OF  ART  FlB. 

APPAREL 

6111905010 

239 

2 

2.816 

.00 

KNIT. 

BABIES-  GRMNT  &  CLTHNG  ACCESS  SETS  OF  ART 

APPAREL 

6111905020 

239 

2 

68.160 

.00 

FIB,  KNIT. 

BABIES-  GRMNT  &  CLTHNG  ACCESS  SET  PT  ART  FIB. 

APPAREL 

6111905030 

239 

2 

17.105 

.00 

KNIT. 

BABIES-  OT  GRMNT  &  CLOTHING  ACCESS  OF  ART 

APPAREL 

6111905040 

239 

2 

73.269 

.00 

FIB.  KNIT. 

BABIES-  DRESSES  OF  COTTON,  NOT  KNIT  

APPAREL 

6209201000 

239 

2 

553,802 

.00 

BABIES'  BLOUSES  &  SHIRTS  EX  SET  PTS  OF  COT- 

APPAREL 

6209202000 

239 

2 

240.496 

.00 

TON.  N  KT. 

BABIES-   TROUSERS.    SHORTS    EX    SET    PARTS   OF 

APPAREL 

6209203000 

239 

2 

1 ,968,996 

.01 

COT.  N  KT. 

BABIES-  SUNSUITS  &  SIMILAR  APPAREL  OF  COTTON. 

APPAREL 

6209205030 

239 

2 

1 .465,682 

.01 

N  KT. 

BABIES-  GRMNTS  &  CLTHNG  ACCESS  SETS  OF  COT- 
TON. 

BABIES'  GRMNT  &  CLTHNG  ACCESS  SET  PT  OF  COT. 
N  KT. 

BABIES-  OT  GRMNTS  &  CLOTHING  ACCESS  OF  COT- 

APPAREL 

6209205035 

239 

2 

5.632.817 

.03 

APPAREL 

6209205045 

239 

2 

9.439,158 

.06 

APPAREL 

6209205050 

239 

2 

10.766.631 

.06 

TON,  N  KT. 

BABIES-  BLOUSES.  SHIRTS  EX  SET  PTS  OF  SYN  FiB, 

APPAREL 

6209301000 

239 

2 

106,659 

.00 

N  KT. 

BABIES-  TROUSERS,  SHORTS  EX  SET  PT  OF  SYN  FIB, 

APPAREL 

6209302000 

239 

2 

186,260 

.00 

NKT. 

BABIES'  SUNSUITS  &  SIMILAR  APPAREL  OF  SYN  FIB, 

APPAREL 

6209303010 

239 

2 

1 ,927.756 

.01 

NKT. 

BABIES-  GRMNT  &  CLTHNG  ACCESS  SETS  OF  SYN 

APPAREL 

6209303020 

239 

2 

•11.182.355 

.07 

FIB,  N  KT. 

BABIES-  GRMNT  &  CLTHNG  ACCESS  SET  PT  SYN  FIB, 

APPAREL 

6209303030 

239 

2 

1,682,837 

.01 

N  KT. 

BABIES-  OT  GRMNT  &  CLOTHING  ACCESS  OF  SYN 

APPAREL 

6209303040 

239 

2 

6,277,622 

.04 

FIB,  N  KT. 

BABIES-  BLOUSES,  SHIRTb  EX  SET  PTS  OF  ART  FIB. 

APPAREL 

6209901000 

239 

2 

473 

00 

N  KT. 

BABIES-  TROUSERS.  SHORTS  EX  SET  PT  OF  ART  FIB, 

APPAREL 

6209902000 

239 

2 

5.506 

.00 

NKT. 

BABIES-  SUNSUITS  &  SIMILAR  APPAREL  OF  ART  FIB. 

APPAREL 

6209903010 

239 

2 

42.645 

.00 

N  KT. 

BABIES'   BLANKET   SLEEPERS   OF   ART   FIB.   NT   KT/ 

APPAREL 

6209903015 

239 

2 

0 

.00 

CROCHET. 

Federal  Register  /  Vol.  60,  No.  19  /Monday,  January  30,  1995  /  Notices 


5627 


Integration  Phase  2— Continued 


1994  Product  description 


BABIES'  GRMNfT  &  CLTHNG  ACCESS  SETS  OF  ART 

FIB,  N  KT. 
BABIES'  GRMNT  &  CLTHNG  ACCESS  SET  PT  ART  FIB 

NKT. 

BABIES-  GARMENTS  &  CLOTHING  ACCESS  OF  ART 

FIB.  N  KT. 
HATS  &  OTHER   HEADGEAR,   KNITTED  OF  COTTON 

FOR  BABIES. 
BABY  HATS  &  OTH  HDGEAR,  NOT  KNIT,  COTTON  & 

HAND-LM  &  FLKLR. 
BABY    HATS    &    OTH    HDGR    MMF,    KNT/CROCHET 

WHOLE/PRT  BRAID. 
BABY  HATS  &  OTH  HDGR  MMF,  KNT/CRCHET.  NOT  IN 

PRT  BRAID. 
BABY    HATS    &   OTHR    HEADGR,    MMF,    NOT   KNITD 

WHOLE/PT  BRAID. 
BABY  HATS  &  OTH  HDGR,  MMF.  NOT  KNITD    NOT  IN 

PART  BRAID. 
HANDKERCHIEF    HMMD,"  NT    CONT    LACE/EMBRDRY 

COT  NT  KT.    ^ 
HANDKERCHIEFS    EXCEPT    HEMMED,    OF    COTTON 

NOT  KNITTED. 
SOCKS,  OT  HOSRY,   FTWR  W/OUT  SLS  COT  CONT 

LACE,  KNIT. 
SOCKS  &  OT  HOSRY  &  FTWR  W'OUT  SOLES  OF  OT 

COT,  KNIT. 
M/B   OVERCOATS.   CARCOATS   ETC   OF   COTTON   & 

DOWN,  NT  K. 
M/B    ANORAKS    SKI-JACKETS    ETC    OF    COTTON    & 

DOWN,  NT  KT. 
M/B    ANORAK    &    SMLR    ART    F    SKI-ST    COT    CONT 

DOWN,  N  KT. 
W/G   OVERCOATS,   CARCOATS   ETC   OF   COTTON   & 

DOWN,  NT  KT. 
W/G   OVERCOATS,   CARCOATS   ETC   OF   COTTON   & 

DOWN,  NT  KT. 
W/G    ANORAK    SMLR    ART    FOR    SKI-ST    COT    CONT 

DWN,  N  KNIT. 
SOCKS   &  OT   HOSRY   &   FTWR   W  OUT  APPLD   SLS 

WOOL,  KNIT. 
HANDKERCHIEFS  OF  MAN-MADE  FIBERS.  NOT  KNIT/ 

CROCHTD. 
PNTY  HSE  OF  SYN  FIB  MEAS  <67  DECTEX/SNGL  YRN 

KNIT. 
WOMEN'S  HOSERY  MEAS  <67  DCTX/YARN  OF  MMF 

KNIT. 
SOCKS.  OT  HOSRY,  FTWR  W/OUT  SL  SYNFIB  CONT 

LACE,  KNIT. 
SOCKS  OT  HOSRY,  FTWR  W/OUT  SOLES  OT  SYN  FIB 

KNIT. 
SOCKS,  OT  HOSRY,  FTWR  W/OUT  SL  ARTFIB  CONT 

LACE   KNIT. 
SOCKS  OT  HOSRY.  FTWR  W.'OUT  SOLES  OT  ART  FIB 

KNIT. 
M/B  OVERCOATS  &  CARCOATS   ETC  OF  MMF  AND 

DOWN.  NT  KT. 
M/B  ANORAKS  &  SKI-JACKETS  OF  MMF  &  DOWN   NOT 

KNIT.  ;  * 

M/B  ANORAK  SIMLR  ART  F   SKI-ST  TEXMTRL  CONT 

DWN.  N  KT. 
W/G  OVERCOATS.  CARCOATS  ETC  OF  MMF  &  DOWN. 

NT  KNIT. 

W'G  OVERCOATS.  CARCOATS  ETC  OF  MMF  &  DOWN 

NTKT. 
W/G  ANORAK  SMLR  ART  F  SKI-ST  TEXMTRL  CONT 

DWN,  N  KT. 
M/B  ENS  ST-TYPE  JCKT  OT  TEX  MATL  >=70%  SILK, 

KNIT. 
M/B   SUIT-TYPE  JACKET  OF   SILK   CONT   70%   SILK, 

KNIT. 


Group 


JMI 


APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 


HTS  1990 


6209903020 

6209903030 

6209903040 

6505901515 

6505902030 

6505905030 

6505906030 

6505907030 

6505908045 

6213201000 

6213202000 

6115921000 

6115922000 

6201121000 

6201921000 

6211201010 

6202121000 

6202921000 

6211201030 

6115910000 

6213901000 

6115110020 

6115200010 

6115931000 

6115932000 

6115991400 

6115991800 

6201131000 

6201931000 

6211201020 

6202131000 

6202931000 

6211201040 

6103292034 

6103392040 


CAT 


239 

239 

239 

239 

239 

239 

239 

239 

239 

330 

330 

332 

332 

353 

353 

353 

354 

354 

354 

432 

630 

632 

632 

632 

632 

632 

632 

653 

653 

653 

654 

654 

654 

733 

733 


Phase 


2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 
2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 


1990  U.S.  imports 
(SME) 


Percent  of 
total 


28,104 

.00 

32,760 

.00 

553,247 

.00 

75,090 

.00 

184,905 

.00 

596,957 

00 

240,156 

.00 

72,488 

.00 

196,963 

.00 

2,808.389 

.02 

2.1V4,168 

.01 

124.579 

.00 

7,466,943 

.04 

604.509 

.00 

2,193,683 

.01 

8,936 

00 

487,899 

.00 

1,840.713 

.01 

2.829 

.00 

407,185 

.00 

2.019.108 

.01 

23.714,668 

.14 

1,979,097 

.01 

2.439.117 

.01 

18,102.204 

.11 

53.014 

.00 

773,137 

.00 

2,076.210 

.01 

6,435,596 

.04 

9.212 

.00 

1 .780.338 

.01 

3.609.287 

.02 

1,518 

.00 

0 

.00 

5,484 

.00 
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1994  PrcxJuct  description 

'Group 

HTS  1990 

CAT 

Phase 

1990  U.S.  imports 
(SME) 

Percent  of 
total 

M/B  ENS  HEADING  6203  TEX  MAT  CONT  >=70%  SILK. 

APPAREL 

6203293026 

733 

2 

30 

.00 

N  KT. 

MB  SUIT-TYPE  JACKET  CONT  >=70%  SLK/SLK  WST. 

APPAREL 

6203394040 

733 

2 

1 .652.774 

.01 

NTKT. 

M/B  OVERCOAT  ETC  OF  SILK  70%  OR  MORE  SILK. 

KNIT. 
M/B  ENS  OVERCOAT  ETC  OT  TEXT  MATL  >=70%  SILK. 

KNIT. 
JACKET  FOR  TRACK  STS  OT  TEX  MAT  CON  70%  SILK. 

KNIT. 
M/B  OVERCOAT  ETC  OTH  TEX  MAT  >70%  SILK,  NOT 

KNIT. 
M/B  ANORAKS  ETC  SILK  >=70%  BY  WGHT  SILK.  NOT 

KNIT. 
M/B  ENS  OVERCOAT  OT  TEX  MAT  CONT  >=70%  SILK. 

APPAREL 

6101900040 

734 

2 

104 

.00 

APPAREL 

6103292028 

734 

2 

0 

.00 

APPAREL 

6112192010 

734 

2 

0 

.00 

APPAREL 

6201190040 

734 

2 

93.392 

.00 

APPAREL 

6201990040 

734 

2 

291.353 

.00 

APPAREL 

6203293010 

734 

2 

0 

.00 

N  KT. 

W/G  OVERCOAT  ETC  OF  SILK  70%  OR  MORE  SILK. 

KNIT. 
W/G  ENS  OF  OVRCT  ETC  OF  SILK  CONT  >=70%  SILK. 

KNIT. 
W/G  SUIT-TYPE  JACKET  OF  SILK   70%  MORE  SILK. 

KNIT. 
PARTS   COATS   &   JACKETS   TEX    MTRL   >70%   SILK 

APPAREL 

6102900020 

735 

2 

4.313 

.00 

APPAREL 

6104292016 

735 

2 

138 

.00 

APPAREL 

6104392040 

735 

2 

22.667 

.00 

APPAREL 

6117900038 

735 

2 

35 

.00 

WGHT.  KNIT. 

W&G  OVRCTS  &  SMLR  CTS  CONT  >=70%  BY  WT  OF 

APPAREL 

6202190040 

735 

2 

531,749 

•.00 

SLK,  N  KN. 

W/G  ANORAKS  &  SMLR  ART  >=70%  SILK.  NT  KNT/ 

APPAREL 

6202990040 

735 

2 

1.479,705 

.01 

CROCHTED. 

W/G  ENS  OF  HDNG  6202  &  6204  SLK  CONT  >=70% 

APPAREL 

6204294016 

735 

2 

349.140 

.00 

SLK  WOV. 

W/G  SUIT-TYPE  JACKET  OF  SILK  70%  MORE  SILK.  NT 

KT. 
W/G  N  KT  GARMENTS  NESOI  70%  SILK  OR  MORE. 

APPAREL 

6204394040 

735 

2 

7.033.239 

.04 

APPAREL 

6210502030 

735 

2 

1.214 

.00 

ANORAKS. 

PARTS  COATS  &  JACKETS  OT  TEX  MTRL  >70%  SILK. 

APPAREL 

6217900040 

735 

2 

1.415 

.00 

N  KT. 

W/G  DRESSES  OF  SILK  CONT  70%  MORE  SILK,  KNIT  . 

APPAREL 

6104490040 

736 

2 

119.726 

.00 

WG  DRESSES  OF  SILK  CONT  >=70%  SLK/SLK  WST, 

APPAREL 

6204490040 

736 

2 

11,001.574 

.06 

NT  KNIT. 

M/B  ENS  SHIRTS  OT  TEX  MAT  CONT  70%  MORE  SILK. 

APPAREL 

6103292052 

738 

2 

0 

.00 

KNIT. 

M/B  SHIRTS  OF  SILK  CONT  70%  MORE  SILK.  KNIT  

APPAREL 

6105903040 

738 

2 

27.210 

.00 

M/B    T-SHIRTS    ETC    CONT    70%    MORE    SILK    BY 

APPAREL**- 

6109902010 

738 

2 

121,485 

.00 

WEIGHT.  KNIT. 

M/B   PULLOV   &  SMLR  ART  SILK  CONT  70%  MORE 

APPAREL 

6110900080 

738 

2 

32.325 

.00 

SILK.  KNIT. 

SHIRT  FOR  TRACK  STS  OT  TEX  MAT  CONT  70%  SILK. 

KNIT. 
TOPS  CONT  >=70%  SILK  OR  SILK  WASTE.  KNIT 

APPAREL 

6112192040 

738 

2 

0 

.00 

APPAREL 

6114900005 

738 

2 

1.963 

.00 

W/G  ENS  BLOUSE  OF  SILK  CONT  70%  MORE  SILK. 

KNIT. 
W/G  BLOUSES  OF  SILK  CONT  70%  MORE  SILK.  KNIT  .. 

APPAREL 

6104292052 

739 

2 

50 

.00 

APPAREL- 

6106902040 

739 

2 

85,538 

.00 

W/G    T-SHIRTS    ETC    CONT    70%    MORE    SILK    BY 

APPAREL 

6109902020 

739 

2 

218.038 

.00 

WEIGHT,  KNIT. 

W/G   PULLOV  &  SMLR  ART  SILK  CONT  70%  MORE 

APPAREL 

6110900082 

739 

2 

169,088 

.00 

SILK,  KNIT. 

PARTS   BLOUSES   &  SHIRTS  TEX   MTRL  >70%  SILK 

APPAREL 

6117900028 

739 

2 

0 

00 

WGHT.  KT. 

K4/6  ENS  SHIRTS  OT  TEX  MAT  CONT  70%  MORE  SILK. 

APPAREL 

6203293050 

740 

2 

0 

00 

N  KT. 

M/B  SHIRTS  SILK  CONT  >70%  SILK.  NOT  KNIT 

APPAREL 

6205902040 

740 

2 

4,653.994 

.03 

W/G  ENS  BLOUSE  OF  SILK  CONT  70%  MORE  SILK.  NT 

APPAREL 

6204294052 

741 

2 

223.197 

.00 

KNIT. 

W/G  BLOUSES  OF  SILK  CONT  70%  MORE  SILK,  NOT 

APPAREL 

6206100040 

741 

2 

23.377,043 

.14 

KNIT. 

PARTS  BLOUSES/SHIRTS  TEX  MTRL  >70%  SILK.  NOT 

KNIT. 
W/G  ENS  OF  SKIRTS  OF  SILK  CONT  70%  MORE  SILK. 

APPAREL 

6217900015 

741 

2 

206 

.00 

APPAREL 

6104292028 

742 

2 

89 

.00 

KNIT. 

W/G  SKIRTS  OF  SILK  CONT  70%  MORE  SILK.  KNIT 

APPAREL 

6104592040 

742 

2 

64.398 

.00 
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W/G  ENS  OF  SKIRTS  OF  SILK  CONT  70%  MORE  SILK 

NT  KT. 
W/G  SKIRTS  OF  SILK  CONT  70%  MORE  SILK    NOT 

KNIT. 

M/B  SUITS  OF  SILK  CONTAINING  70%  SILK/WASTE 

KNIT. 
M/D  SUITS  CONT  >=70%  SILK/SILK  WASTE.  NT  KT/ 

CROCHD. 

W/G  SUITS  OF  SILK  CONTAINING  70%  MORE  SILK 

KNIT. 
W/G  SUITS  OF  SILK  CONT  >=70%  SLK/SLK  WST,  NT 

KT/CR. 
M/B   ENS  OF  SWEATER  OF  SILK  CONT  70%  MORE 

SILK,  KNIT. 
M/B  SWEATERS  OF  SILK  CONTAINING  70%  SILK  KNIT 
W/G  ENS  SWEATERS  OF  SILK  70%  MORE  SILK  KNIT 
W/G    SWEATERS   OF    SILK    CONTAINING    70%   SILK 

KNIT. 
PARTS    OF    SWEATERS    OF    SILK    >70%    SILK    BY 

WEIGHT,  KT. 
M/8  ENS  TROUSERS  OT  TEX  MATL  >=70%  SILK  KNIT 
MEN'S  TROUSERS   ETC  OF  SILK  CONT  70%  MORE 

SLK.  KNIT. 
TRSRS   FOR   TRACK  STS  OT  TEX   MAT  CONT  70% 

SILK,  KNIT. 
M/B  ENS  TRSRS  CONT  >=70%  SILK/SLK  WST    NOT 

KN/CRC. 
MB  TROUSER  ETC  CONT  >=70%  SLK/SLK  WST    NT 

KNT/CRCH. 
MB  SHORTS  CONT  >=70%  SLK/SLK   WST,   NOT   KT/ 

CROCHETED. 
W/G  ENS  TROUSER  OF  SILK  CONT  70%  MORE  SILK 

KNIT. 
W/G  TROUSERS  OF  SILK  CONT  70%  MORE  SILK.  KNIT 
PARTS   TROUSERS   SHORTS  TEX   MTRL  >70%  SILK 

WGHT,  KNIT. 
W/G  ENS  TROUSER  OF  SLK  CONT  >=70%  BY  WT  SLK 

NT  KT. 
W/G  TROUSER   ETC  SILK  >70  PERCENT  SILK,   NOT 

KNIT. 
W/G  N  KT  GARMENTS  NESOI  70%  SILK  OR  MORE 

TROUSERS. 
PARTS  TROUSERS/BREECHES  TEX  MTRL  >  70%  SILK 

NT  KT. 

M/B  BATHROBES  ETC  OF  TEX  MATL  CONT  70%  SILK 

KNIT 
W/G   NEGLIGEES.   ETC  TEX   MAT  CONT  70%  MORE 

SILK.KNIT. 
M/B   BATHROBES   ETC   OT   TEX    MAT   CONT   >=70% 

SILK.  N  KT. 

W/G  NEGLIGEES,  ETC  CONT  >=70«'b  SLK/SLK  WST   N 

KT. 
M/B    NIGHTSHIRTS    OF    TEXTILE    MATL    CONT    70% 

SILK.KNIT. 

A'/G  NIGHTDRESS  ETC  OF  TEX  MAT  CONT  70%  SILK 
KNIT. 

M'B  NIGHTSHIRTS  OT  TEX/MAT  CONT  >=70%  SILK  N 
KT. 

W/G  NIGHTDRESS  ETC  OT  TEX  MAT  CONT  70%  SILK 

NKT. 
M/B   UNDERPANTS  OT  TEX   MAT  CONT  70%  MORE 

SILK,  KNIT. 
A//G     SLIP     &     PETTICOAT     OT     TEX     MAT     CONT 

70%SILK,KNIT. 
W/G  BRIEFS  &   PANTIES  OF  TEX   MATL  CONT  70% 

SILK.KT. 
M/B  UNDERPANTS  &  BRIEFS  OT  >=70%  BY  WGT  SLK/ 

SLK  WS. 

M/B  SINGLETS  UNDERSHIRTS  OT  TEXT  MAT  >=70%    APPAREL 
SLK.N  K.  ' 


IMI 


Group 

HTS  1990 

CAT 

Phase 

1990  U.S.  impons 
(SME) 

Percent  of 
total 

APPAREL 

6204294028 

742 

2 

405,027 

.00 

APPAREL 

6204594040 

742 

2 

4,530.837 

.03 

APPAREL 

6103194060 

743 

2 

305 

.00 

APPAREL 

6203194060 

743 

2 

75.264 

.00 

APPAREL 

6104192070 

744 

2 

2,846 

.00 

APPAREL 

6204193070 

744 

2 

711,008 

.00 

APPAREL 

6103292064 

745 

2 

0 

.00 

APPAREL 
APPAREL 
APPAREL 

6110900016 
6104292062 
6110900032 

745 
746 
746 

2 

2 
2 

379,364 

0 

1.717.747 

.00 
.00 
.01 

APPAREL 

6117900016 

746 

2 

1.663 

.00 

APPAREL 
APPAREL 

6103292040 
6103493016 

747 
747 

2 
2 

0 
2,771 

.00 
.00 

APPAREL 

6112192070 

747 

2 

0 

.00 

APPAREL 

6203293030 

747 

2 

0 

.00 

APPAREL 

6203493035 

747 

2 

460,544 

.00 

APPAREL 

6203493050 

747 

2 

240.680 

.00 

APPAREL 

6104292040 

748 

2 

15 

.00 

APPAREL 
APPAREL 

6104693028 
6117900048 

748 
748 

2 
2 

14,840 
0 

.00 
.00 

APPAREL 

6204294040 

748 

2 

18,804 

.00 

APPAREL 

6204693040 

748 

2 

5,478,343 

.03 

APPAREL 

6210502030 

748 

2 

15,100 

.00 

APPAREL 

6217900065 

748 

2 

60 

.00 

APPAREL 

6107994010 

750 

2 

509,070 

.00 

APPAREL 

6108994010 

750 

2 

2,124,206 

.01 

APPAREL 

6207996010 

750 

2 

211.850 

00 

APPAREL 

6208996010 

750 

2 

773.233 

00 

APPAREL 

6107294010 

751 

2 

16.617 

.00 

APPAREL 

6108392010 

751 

2 

67.99- 

.00 

APPAREL 

6207290020 

751 

2 

200.492 

.00 

APPAREL 

6208290020 

751 

2 

1,260.282 

.01 

APPAREL 

6107190010 

752 

2 

496.912 

.00 

APPAREL 

6108190020 

752 

2 

12,355 

.00 

APPAREL 

6108290010 

752 

2 

95,716 

00 

APPAREL 

6207190020 

752 

2 

1.433.063 

.01 

APPAREL 

6207996030 

752 

2 

83,375 

.00 
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1 994  Product  description 

Group 

HTS  1990 

CAT 

Ptiase 

1990  U.S.  imports 
(SME) 

Percent  of 
total 

W/G  SLIPS  &  PETTICOATS  TEX  MATL  >=70%  SILK,  NT 

KT. 
W/G  BRFS  PNIS  SNGLTS  &  OT  UNDSHRTS  >=70% 

APPAREL 

6208194010 

752 

2 

120.694 

.00 

APPAREL 

6208996030 

752 

2 

1.265.402 

.01 

SILK.N  KN. 

TIES  BOW  TIES  &  CRAVATS  SILK  >  70%  WGHT  SILK, 

KNIT. 
TIES  &  CRAVATS  SILK  CONT  >=70  PERCENT  SILK,  NT 

KT. 
M/B  ENS  NESOI  OF  TEX  MAT  CONT  70%  SILK,  KNIT  .... 

APPAREL 

6117200040 

758 

2 

73.676 

.00 

APPAREL 

6215100040 

758 

2 

3.640.771 

.02 

APPAREL 

6103292080 

759 

2 

0 

.00 

M/B  OVERALLS  OF  SILK  CONT  70%  MORE  SILK.  KNIT  . 

APPAREL 

6103493039 

759 

2 

0 

.00 

W/G  ENS  NESOI  OF  SILK  CONT  70%  MORE-SILK.  KNIT 

APPAREL 

6104292080 

759 

2 

86 

.00 

W/G  OVERALLS  OF  SILK  CONT  70%  MORE  SILK.  KNIT 

APPAREL 

6104693016 

759 

2 

49.363 

.00 

Mm  VESTS  (EXC  SWTR  VEST)  OF  SILK  >=70%  SILK. 

KNIT. 
W/G  VESTS  (EXC  SWTR  VEST)  OF  SILK  >=70%  SILK. 

KNIT. 
JUMPERS  CONT  >=70%  SILK  OE  SLK  WASTE.  KNIT  .... 

APPAREL 

6110900056 

759 

2 

2.074 

.00 

APPAREL 

6110900058 

759 

2 

212.069 

.00 

APPAREL 

6114900015 

759 

2 

1.541 

.00 

SUNSUIT   &   SMLR    APPL   OT   TEX    MATL   70%   SILK 

APPAREL 

6114900025 

759 

2 

0 

.00 

MORE.KNIT. 

COVERALL  &  SMLR  APPL  >=70%  BY  WGT  SLK/SLK 

APPAREL 

6114900035 

759 

2 

14.414 

-       .00 

WST.KNIT. 

OTHER    GARMENTS    CONTAINING    >=70%    SILK/SLK 

APPAREL 

6114900060 

759 

2 

16.661 

.00 

WST:  KNIT. 

CLOTHING  ACCESSORIES  NESOI  CONT  >70%  SILK. 

KNIT. 
PARTS  GARMENTS  EXC  SWEATER  TEX  MTRL  >70% 

APPAREL 

6117800040 

759 

2 

5.587 

.00 

APPAREL 

6117900058 

759 

2 

1,771 

.00 

SLK.  KNIT. 

M/B  ENS  NESOI  CONT  >=70%  BY  WGT  OF  SLK/SLK 

APPAREL 

6203293070 

759 

2 

14 

.00 

WST  N  K. 

MB  OVERALLS  CONT  >=70%  BY  WGT  OF  SLK/SLK 

APPAREL 

6203493010 

759 

2 

101 

.00 

WST  NT  KN. 

W/G  ENS  NESOI  OF  SILK  CONT  70%  MORE  SILK.  NT 

KNIT. 
W/G  OVERALLS  CONT  <70%  SLK/SLK  WST.  NT  KNIT/ 

APPAREL 

6204294064 

759 

2 

8,741 

.00 

APPAREL 

6204693060 

759 

2 

62,582 

.00 

CROCHD. 

W/G  N  KNIT  GARMENTS  NESOI  70%  SILK  OR  MORE. 

APPAREL 

6210502050 

759 

2 

1.041 

.00 

OTHER. 

M/B  SWIMWEAR  CONT  >=70%  SILK.  NOT  KNIT  

APPAREL 

6211112030 

759 

2 

418 

.00 

W/G  SWIMWEAR  TEX  MATL  CONT  >  70%  SILK,  NOT 

KNIT. 
M/B  GARMENT  NESOI  TEX  MTRL  CONT  >=70^''o  SILK. 

APPAREL 

6211123010 

759 

2 

1.771 

.00 

APPAREL 

6211390010 

759 

2 

555.422 

.00 

NOTKT. 

W/G  GARMENTS  NESOI  TEX  MTRL  CONT  >  70%  SILK. 

APPAREL 

6211490010 

759 

2 

2.874.499 

.02 

NTKT. 

ACCESSORIES  OT  TEX  FIBERS  CONT  >  70%  SILK.  NT 

KNIT. 
PARTS  GARMENTS  NESOI  OT  TEX  MTRL  >  70%  SILK. 

APPAREL 

6217100040 

759 

2 

314.150 

.00 

APPAREL 

6217900090 

759 

2 

87.192 

.00 

NT  KT. 

HATS&OTH     HDGR.     KNITD/CRCHETD,     >     70%     BY 

APPAREL 

6505909030 

759 

2 

99,029 

.00 

WEIGHT  OF  SILK. 

WOMEN'S  HOSRY  MEAS  <67  DCTX/YRN  CONT  <70% 

APPAREL 

6115200030 

832 

2 

27.003 

.00 

SLK  KNIT. 

SOCKS  OT  HOSRY,  FTWR  W/OUT  SOLES  CON  <70% 

APPAREL 

6115992020 

832 

2 

15.983 

.00 

SILK  KNT. 

M/B  ENS  NESOI  OF  OTH  TEX  MATERIALS.  <70%  SILK 

KNIT. 
M/B  OVERALLS  CONT  <70%  BY  WGT  SLK/SLK  WASTE 

KNIT. 
M/B  OVERALLS  OF  OTH  TEXTILE  MATERIALS  NESOI. 

KNIT. 
W/G  ENS  NESOI  CONT  <70%  BY  WGT  SILK/SILK  WST. 

KNIT. 
W/G  ENS  OF  TEXTILE  MATERIALS  NESOI,  KNIT  

APPAREL 

6103292082 

859 

2 

0 

.00 

APPAREL 

6103493040 

859 

2 

0 

.00 

APPAREL 

6103493060 

859 

2 

38 

.00 

APPAREL 

6104292082 

859 

2 

0 

.00 

APPAREL 

6104292090 

859 

2 

0 

.00 

W/G  OVERALLS  OF  SILK  CONT  <70%  SILK.  KNIT 

APPAREL 

6104693018 

859 

2 

238 

.00 

W/G  OVERALLS  OF  TEXTILE  MATERIALS  NESOI.  KNIT 

APPAREL 

6104693020 

859 

2 

49.913 

.00 

M/B  VESTS  (EXC  SWEATER  VEST)  CONT  <70%  ^ILK. 

KNIT. 
W/G  VESTS  (EXC  SWEATER  VEST)  CONT  <70%  SILK. 

KNIT. 
WUB  VESTS  (EXC  SWEATER  VEST)  OF  OTH  TEX  MATL. 

APPAREL 

6110900060 

859 

2 

2,600 

.00 

APPAREL 

6110900062 

859 

2 

10.038 

.00 

APPAREL 

6110900064 

859 

2 

3.250 

.00 

KNIT 
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Group 


W/G  VEST  (EXC  SWEATER  VEST)  OF  OTH  TEX  MATL.     APPAREL 

KNIT. 
SKI-SUITS  OF  OTHER  TEXTILE  MATERIALS.  KNIT  ....         APPAREL 
M/B    SWIMWEAR    OF    OTHER    TEXTILE    MATERIALS      APPAREL 

KNIT. 
W/G    SWIMWEAR    OTHER    THAN    COTTON    OR    SYN     APPAREL 

FIBER,  KNIT. 

JUMPERS  OF  OTHER  TEXTILE  MATERIALS,  KNIT  APPAREL 

SUNSUITS     &     SIMILAR     APPRL     <70%     SILK/SILK     APPAREL 

WASTE.KNIT. 
COVERALLS  &  SIML  APPRL  <70%  WGT  SLK/SLK  WST.     APPAREL 

KNIT. 
OTHER    GARMENTS    CONT    <70%    SILK    OR     SILK     APPAREL 

WASTE.  KNIT. 
OTH    GARMENTS    OF    TEXTILE    MATERIALS.    NESOI.     APPAREL 

KNIT 
OTHER  ACC  EX  SCARVES  &  TIES  <70%  BY  WGT  SILK.     APPAREL 

KNIT. 
CLOTHING    ACCESSORIES    OF    TEXILE    MATERIALS.     APPAREL 

NESOI.KT. 
PARTS    OF    GARMENTS    OF    TEXTILE     MATERIALS     APPAREL 

NESOI,  KNIT. 
M/B  ENS  NESOI  OF  CONT  <70%  WGT  SLK/'SLK  WST     APPAREL 

NOT  KNT. 
MB  OVERALLS   CONT   <70%   SLK/SLK   WST.   NT   KT/     APPAREL 

CROCHETED. 
W/G  ENS  NESOI  OF  SILK  CONT  <70%  WGT  SLK'SLK     APPAREL 

WST.NK. 
W/G  ENS  OF  TEXTILE  MATERIALS  NESOI,  NOT  KNIT  ..     APPAREL 
W/G  OVERALLS  <70%  BY  WGT  SILK/SILK  WASTE.  NOT     APPAREL 

KNIT. 

W/G    OVERALLS    TEXTILE    MATERIALS    NESOI.    NOT     APPAREL 

KNIT. 
M/B  SWIMWEAR  CONT  <70%  BY  WGT  SLK/SLK  WST.     APPAREL 

NOT  KNT. 
W/G    SWIMWEAR    TEX    MTRL    <70%    SLK/SLK    WST     APPAREL 

NESOI.  N  KN. 
M/B  SKI-SUIT.  NESOI.  OF  OTH  TEXT  MATER,  N  KT/    APPAREL 

CROCH. 
W/G     SKI-SUIT     OF     OTHER     TEXTILE     MATERIALS     APPAREL 

NESOI.N  KT. 
M/B  COVERALL  &  SMLR  APPAREL  TEX  MTRL  NESOI,     APPAREL 

NTKT. 
M/B  WASHSUITS  &  SMLR  APPAREL  TEX  MTRL  NESOI,     APPAREL 

NTKT. 
M/B  VESTS  TEXT  MATER  NESOI  <70%  SLK/SLK  WST     APPAREL 

NT  KNT. 
M/B  GRMNTS  OT  TEXT  MAT  NESOI  <70%  SLK;SLK     APPAREL 

WST  N  KT. 
W/G   COVERALLS  AND   SMLR   APPAREL  TEX   MTRL.     APPAREL 

NOT  KNIT. 
W/G  WASHSUITS  &  SIMILAR  APPAREL  OT  TEX  MTRL      APPAREL 

NTKT. 
W/G  JUMPERS  OF  OT  TEX  MAT  <70%  SLK/SLK  WST     APPAREL 

NT  KNIT.  I 

W/G  VESTS  OF  OT  TEX  MAT  <70%  SLK/SLK  WST  NOT    APPAREL 

KNIT. 
W/G  GARMENT  NESOI  OT  TEX  MAT  <70%  SLK/SLK     APPAREL 

WST.  N  K. 

HANDKERCHIEF  SILK  CONT  <70%  SILK.  NOT  KNIT  APPAREL 

HANDKERCHIEFS    OF    TEXTILE    MATERIALS    NESOI.     APPAREL 

NOT  KNIT. 
ACCESSORIES  OTH  TEX  FIB  NESOI.  NOT  KNIT  OR     APPAREL 

CROCHTD. 
PARTS  OF  GARMENTS  OF  TEX   MATERIALS  NESOI,     APPAREL 

NOT  KNIT. 
PRTS    OF    FTWR    TEX    MAT    OTH    LEG-WARMERS     APPAREL 

OTHER  NESOI. 
HATS&OTHER    HEADGEAR.    KNITTED    OF    FLAX    OR     APPAREL 

FLAX&COTTON. 
NOT  KNITTED  COTTON  HEADGEAR:  NESOI  APPAREL 


HTS  1990 


6110900066 

6112202030 
6112390020 

6112490020 

6114900020 
6114900030 

6114900040 

6114900065 

6114900070 

6117800050 

6117800060 

6117900060 

6203293080 

6203493015 

6204294066 

6204294068 
6204693070 

6204699050 

6211112040 

6211123025 

6211204060 

6211207060 

6211390020 

6211390030 

6211390070 

6211390080 

6211490020 

6211490030 

6211490070 

6211490080 

6211490090 

6213102000 
6213902000 

6217100050 

6217900095 

6406991570 

6505901560 

6505902500 


CAT 


859 

859 
859 

859 

859 
859 

859 

859 

859 

859 

859 
859 
859 
85S 

859 

859 
859 

859 

859 

859 

859 

859 

859 

859 

859 

859 

859 

859 

859 

859 

859 

859 
859 

859 

859 

859 

859 

859 


Phase 


2 
2 

2 

2 

2 
2 

2 
2 
2 
2 

2 

2 
2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 
2 

2 

2 

2 

2 

2 


1990  U.S.  imports 
(SME) 


20.613 

663 
338 

10.238 

325 
38 

38 

325 

48.025 

688 

15.400 

8.200 

0 

502.113 

38 

513 
379.088 

1.912.313 

301.050 

6.750 

788 

2.138 

4.263 

1.850 

39.188 

3.939 

3^41.638 

273,263 

1.144,250 

500.188 

372.540 

8.225 
7liK)0 

257.838 

117.075 

25 

28288 

2.299.281 


Percent  of 
total 


.00 

.00 
.00 

.00 

.00 
.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 
.00 

.01 

.00 

.00 

.00 

.00 

.00 

.00 

00 

.00 

02 

.00 

01 

.00 

.00 

.00 

.00 

.00 
.00 
.00 
.00 
01 
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Integration  Phase  2— Continued 


1994  Product  description 

Group 

HTS  1990 

CAT 

Phase 

1990  U.S.  imports 
(SME) 

Percent  of 
total 

HATS&OTH  HDGR  >70%  SILK&/OR  NESOI,  KNITTED/ 

APPAREL 

6505909060 

869 

2 

374,573 

.00 

CRCHETD. 

BABIES'  GRMNT  ETC  OF  TEX  MAT  CONT  70%  SILK. 

KNIT. 
PANTY  HOSE  &  TIGHT  CONT  >=70%  SLK/SLK  WASTE, 

KNIT. 
WOMEN'S  HOSERY  MEAS  <67  DCTX/YRN  CONT  70% 

APPAREL 

6111906010 

913 

2 

878 

.00 

APPAREL 

6115190030 

913 

2 

1,627 

00 

APPAREL 

6115200020 

913 

2 

2,231 

.00 

SLK.KNIT. 

SCK,  OT  HSRY.  FTWR  W/OUT  SL  CONT  70%  MORE 

APPAREL 

6115992010 

913 

2 

24,339 

.00 

SILK.  KNIT. 

GLOVES  OF  SILK  CONTAIN  >70%  SILK/SILK  WASTE, 

KNIT. 
SHAWLS  SCARVE  MUFFLER  MANTILLA  VEILS  >=70% 

APPAREL 

6116998040 

913 

2 

2,346 

.00 

APPAREL 

6117104000 

913 

2 

80,179 

00 

SILK  KT. 

BABIES'  GRMNT  ETC  OF  TEX  MAT  CONT  70%  SILK, 

APPAREL 

6209904010 

913 

2 

12,082 

.00 

NTKT. 

DISPOSABLE  BRIEFS  DESIGNED  FOR  ONE  TIME  USE 

APPAREL 

6210104025 

913 

2 

9,818 

.00 

M  &  B  CVRAL  &  SIMILR  APPAREL  COT  =>15%  DOWN. 

APPAREL 

6211320003 

913 

2 

640,339 

.00 

NTKT. 

M/B   CVRALS   &   SMI   APPAREL   MMF   =>15%   DOWN, 

APPAREL 

6211330003 

913 

2 

125,467 

.00 

NOT  KNIT. 

W  &  G  CVRALS  &  SIMILAR  APPRL  COT  =>15%  DOWN, 

APPAREL 

6211420003 

913 

2 

867 

00 

NTKT. 

W  &  G  CVRALS  &  SIM  APPAREL  MMF  =>15%  DOWN, 

APPAREL 

6211430003 

913 

2 

26.885 

.00 

NTKT. 

BRAS  CONT  UCE  NET  ETC  TEX  MTRL  >=70%  SILK, 

APPAREL 

6212101030 

913 

2 

7,920 

.00 

NTKT. 

BRAS  NT  CONT  LACE  NET  ETC  OT  TEX  MTRL  >=70% 

APPAREL 

6212102030 

913 

2 

18.156 

.00 

SILK. 

BRACES  SMLR  ART  &  PTS  OT  TEX  MAT  CONT  =>70% 

SILK. 
HANDKERCHIEFS   SLK/SLK   WST  CONT  >=70%   SLK, 

APPAREL 

6212900050 

913 

2 

86.270 

.00 

APPAREL 

6213101000 

913 

2 

367,566 

.00 

NOT  KNIT. 

SHAWLS  SCARVES  &  THE  LIKE  CON  >=70%  SLKySLK 

APPAREL 

6214101000 

913 

2 

4,936,536 

.03 

WST  NK. 

PLATES,  ETC,  CELL,  PLM  VY  CHLO.  M-M  FB  PRED, 

FABRIC  .... 

3921121500 

229 

2 

845,458 

.00 

NESOI. 

PLATES,  ETC,  CELL,  POLYURETHAN,  M-M  FB  PRED, 

FABRIC  .... 

3921131500 

229 

2 

677,987 

.00 

NESOI. 

PLATES,  ETC  PLS,  EX  CEL,  TEXT  <=1.492KG/M2,  M-M, 

FABRIC  .... 

3921901500 

229 

2 

75.162,154 

.44 

NESOI. 

PLATES,  ETC.  PLAS,  EX  CEL.  TEX  >1.492KG/'M2,  M-M, 

FABRIC  .... 

3921902550 

229 

2 

171.510 

.00 

NESOI. 

MADE  UP  FISH   NET  NESOI  OF  MANMADE  TEXTILE 

FABRIC  .... 

5608110000 

229 

2 

4.699.71 1 

.03 

MATERIAL. 

MADE  UP   FISH  NET  NESOI  OF  MANMADE  TEXTILE 

FABRIC  .... 

5608110090 

229 

2 

3,357,432 

.02 

MATERIAL. 

SALMON    GILL    NETTING    OF    NYLON    OR    OTHER 

FABRIC  .... 

5608191010 

229 

2 

4,214,776 

.02 

POLYAMIDES. 

FISH  NETTING  NESOI  OF  MANMADE  TEXTILE  MATE- 

FABRIC .... 

5608191020 

229 

2 

22.812.055 

.13 

RIALS. 

KNOTTED  NETTING  OF  TWINE  NESOI  OF  MANMADE 

FABRIC 

5608192000 

229 

2 

4.294,839 

.03 

TEXT  MAT. 

• 

KNOTTED  NET  OF  TWINE  CORDAGE  EX  HAMMOCKS; 

FABRIC  .... 

5608902000 

229 

2 

2,336.154 

01 

OF  COT. 

KNOTTED  NET  OF  TWINE  CORDAGE  EX  HAMMOCKS; 

FABRIC  .... 

5608902090 

229 

2 

193,011 

.00 

OF  COT. 

TULLES  &  OTH  NET  FAB  OF  COTTON  OR  MAN-MADE 

FABRIC  .... 

5804100020 

229 

2 

896,934 

.01 

FIBERS. 

LACE  IN  PCE,  STRIP,  MOTIF  MECHANICAL  MADE  MMF 

FABRIC  .... 

5804210000 

229 

2 

5.763,204 

.03 

MECH  MDE  LACE  COT  LACE  IN  PIECE,  STRIP.  MOTIFS 

FABRIC  .... 

5804290020 

229 

2 

1.296.937 

.01 

HAND-MADE  LACE  OF  COTTON  OR  OF  MAN-MADE  FI- 

FABRIC .... 

5804300020 

229 

2 

97.022 

.00 

BERS. 

WOVEN  PILE  NARROW  AND  CHENILLE  FABRICS:  OF 

FABRIC  .... 

5806101000 

229 

2 

101.211 

.00 

COTTON. 

WOV  NARROW  PILE  &  CHENILLE  FABRICS:  OF  MAN- 

FABRIC  ..:. 

5806102000 

229 

2 

9.997,850 

.06 

MADE  FIB. 

OTH  NAR  WOV  FAB  >5%  ELASTOMERIC  YRN/RUBBER 

FABRIC  .... 

5806200000 

229 

2 

5.425.475 

03 

THRD. 

NARROW  WOVEN  FABRICS.  NESOI,  OF  COTTON   

FABRIC  .... 

5806310000 

229 

2 

10,369,782 

nfi 

INTEGRATION  PHASE  2— Continued 


1 994  Product  description 


RIBBONS  OF  NARROW  WOVEN  FABRICS:  MAN-MADE 

FIBERS 
NARROW    WOVEN    FABRICS   OF    MAN-MADE    FIBER 

NESOI. 
NARROW  WOVEN  FABRICS  EX  LABELS  ETC  OF  MET- 

ALIZED  YN. 
BRAIDS  IN  PCE  SUIT  MKG.'ORN  HDWR  OF  COTTON 

OR  MMF. 
BRAIDS  IN  THE  PIECE.  NESOI,  OF  COTTON;  OF  MMF  . 
ORN  TRIM  IN  PCE,  W/O  EMBROID.  OTH  KNT  OF  COT/ 

MMF. 
WOVEN  FABRICS  OF  METAL  THREAD  &  METALIZED 

YARN  NEC. 
EMBROID    IN    PCE,    STRIPS,    MOTIFS    W/O   VISABLE 

GROUND. 
EMB  IN  PCE,  STRIPS,  MOTIFS  COT  >200G/M2  W  VSB 

GRND. 
EMB  IN  PCE  STRIPS  MOTIFS  COT  W  VSB  GRND  <=200 

G/M2. 
EMBROIDERY    MMF    ON     A     GROUND    <100    G/M2 

WIDTH>225  C/M. 
EMBRDRY  OF  MMF  OT  THAN  GRD  <100G/M2  &  WIDTH 

>225CM. 
QUILT  TEX   PROD  IN  PCE   1>  LAYERS  TEX  MAT  W/ 

PAD:  CUT. 
QUILT  TEX  PROD  IN  PCE   1>  LAYERS  TEX  MAT  W/ 

PAD:  MMF. 
TEXTILE  FABRICS  COATED  FOR  BOOK  COVERS,  MMF 
TEXTILE  FABRICS  COATED  FOR  BOOK  COVERS,  EX- 
CEPT MMF. 
TRACING  CLOTH;  PAINTING  CANVAS  ETC,  MANMADE 

FIBERS. 
TRACING   CLOTH;   PAINTING  CANVAS   ETC,   EXCEPT 

MMF. 
TIRE    CORD    FABRIC    OF    HIGH    TENACITY    YARN, 

NYLON  ETC. 
TIRE  CORD  FABRIC  OF  HIGH  TENACITY  YARN,  POLY- 
ESTERS. 
TIRE  CORD  FABRIC  OF  HIGH  TENACITY  YARN,  VISC 

RAYON. 
TEXTILE  FABRIC  NESOI  PVC  BOND  MMF  FAB,  OTHER 
TEXTILE  FABRIC  NESOI  PVC  ETC  MMF  NESOI  NO  70% 

RPL 
TEX  FABRIC  NESOI  PU  BOND  MMF  FAB  OTH  OV  60% 

PLASTC. 
TEXTILE  FABRIC  NESOI  PU  ETC  MMF  NESOI  NOV  70% 

RPL. 
TEX  FABRIC  NESOI,  NO  PVC  PU,  MM  BD.  OTH  OV  60% 

PLAST. 
TEXT  FABRIC  NESOI  NO  PVC  PU,  NN  C  OTH  NOV  70% 

RU  PLA. 

TEXTILE  WALL  COVERINGS  NESOI  

RUB  TEXTILE  FABRIC  NESOI  KNIT  ETC  MMF  NO  70% 

RU  PL. 
RUB  TEXTILE  FABRIC  NESOI,  NO  KNIT  MM  NO  70% 

RU  PLA. 
MMF  FABRICS  LAMINATED  OR  SPEC  BONDED  NESOI 
TEX  FABRICS  ^MPREGNATED  ETC  OF  MAN  MADE  FI- 
BERS. 

TEXTILE  BOLTING  CLOTH  NESOI,  EXCEPT  SILK  

OTH  FAB  WIDTH  <30  CM  OPEN-WK  FAB  WRP  KNT 

<=30  CM. 
OT   WARP    KNIT    FAB(INCL    GALLOON)    MMF   OPEN- 
WORK FABRC. 
SANITARY  TOWELS/TAMPONS   DIAPERS   SMLR   ART 

OF  COTTON. 

ARTICLES  OF  WADDING  NESOI  OF  COTTON  

TEXTILE  CARPETING.  MACHINE-KNOTTED  PILE,  COT- 
TON. 
'"ARRETS  &  TEXT  FLOOR  COVERING  KNOTTED  COT- 

"^ON  NESOI.  ! 


Group 


FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 
FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 
FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 
FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 
FABRIC  .... 

FABRIC  .... 

FABRIC  .... 
FABRIC  .... 

FABRIC  .... 
FABRIC  .... 

FABRIC  .... 

MADE-UP 

MADE-UP 
MADE-UP 

MADE-UP 


HTS  1990 


5806321090 

5806322000 

5806393020 

5808102010 

5808103010 
5808900010 

5809000000 

5810100000 

5810910010 

5810910020 

5810920050 

5810920080 

5811002000 

5811003000 

5901101000 
5901102000 

5901902000 

5901904000 

5902100000 

5902200000 

5902900000 

5903101800 
5903102500 

5903201800 

5903202500 

5903901800 

5903902500 

5905009000 
5906912500 

5906992500 

5907001000 
5907009090 

5911203000 
6002201000 

6002430010 

5601101000 

5601210090 
5701901020 

5701902020 


CAT 


229 

229 

229 

229 

229 
229 

229 

229 

229 

229 

229 

229 

229 

229 

229 
229 

229 

229 

229 

229 

229 

229 

229 

229 

229 

229 

229 

229 
229 

229 

229 
229 

229 
229 

229 

369 

369 
369 

369 


Phase 


1990  U.S.  imports 
(SME) 


11.673,519 

1 1 ,509.843 

271,891 

755,684 

2,768,606 
4,596.882 

3,452,904 
726,974 
138,924 

1  J236.498 
71,155 

4,831.903 

1 ,086,069 

945.894 

891,058 
202,490 

59,214 

252,389 

58,876,943 

16,747,924 

4,024,430 

65.280 

20.677.467 

337,130 
23,882.212 

579,945 

56,012,443 

550.079 
3,558.970 

12,811.581 

260,100 
18.079.065 

1.677.941 
761,532 

9,617.906 

1.538.254 

5.813.074 
91 .962 

10.115 


Percent  of 
total 


.07 

.07 

.00 

.00 

.02 
.03 

.02 

.00 

.00 

.01 

.00 

.03 

.01 

.01 

.01 
.00 

.00 

.00 

.35 
10 
02 

00 

12 

00 

14 

.00 

.33 

.00 
.02 

.08 

.00 
11  • 

.01 
.00 

.06 

.01 

.03 
.00 

.00 
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Integration  Phase  2— Continued 


Integration  Phase  2— Continued 


1994  Product  description 

Group 

HTS  1990 

CAT 

Phase 

1990  U.S.  imports 
(SME) 

Percent  of 
total 

TEXTILE  CARPETS.  WOVEN  KELAM  ETC  COTTON  N 

MADE-UP 

5702109020 

369 

2 

4.205,324 

.02 

CERT. 

TEXTILE    CARPETS,    WOVEN    COTTON     PILE,    NOT 

MADE-UP 

5702392010 

369 

2 

11,951 

.00 

MADE  UP. 

WOV    TEX    CRPTS.    PILE.    OF    COT.    NT    MADE    ON 

MADE-UP 

5702491010 

369 

2 

5.806.197 

.03 

POWER  LOOM. 

CARPETS    &    FLOOR    COVERING.    COT    PILE    NT    M 

MADE-UP 

•    5702491090 

369 

2 

2.254,362 

.01 

POWER  LOOM. 

TEXTILE    CARPETS.   WOV    NO    PILE,    COTTON.    NOT 

MADE-UP 

5702591000 

369 

2 

89.318 

.00 

MADE  UP. 

TEXTILE  CARPETS  WOV  NO  PILE  COT  H-LM  MADE  UP 

MADE-UP 

5702991010 

369 

2 

76.883.478 

.45 

TEXTILE  CARPETS  WOV  NO  PILE  COT  MADE  UP 

MADE-UP 

5702991090 

369 

2 

665.958 

.00 

TEXTILE  CARPETS  NESOI.  OF  COTTON 

MADE-UP 

5705002020 

369 

2 

1.240,431 

.01 

TEXTILE  CARPET,  H-KNOT  ALPACA  ETC  N-CERT  

MADE-UP 

5701101600 

465 

2 

35.155 

.00 

TEXT   FLOOR   COVERING.   HAND-HOOKED/KNOTTED. 

MADE-UP 

5701102010 

465 

2 

1 .840,793 

.01 

WOOL/FAH. 

TEXTILE  CARPETING,  KNOTTED.  WOOUFAH  NESOI   ... 

MADE-UP 

5701102090 

465 

2 

1.532.742 

.01 

TEXTILE    CARPETS,    WOVEN    KEU\M    ETC   WOOL   N 

MADE-UP 

5702109010 

465 

2 

513,612 

.00 

CERT. 

TEXTILE  CARPETS.  WOV  WILTON   ETC.  WL  PILE  N 

MADE-UP 

5702311000 

465 

2 

213,631 

.00 

MADE  UP. 

TEXTILE  CARPETS.  WOV  WOOL  PILE.  NOT  MADE  UP 

MADE-UP 

5702312000 

465 

2 

928,627 

.01 

NESOI. 

TEXTILE    CARPETS,    WOV    WILTON    ETC.    WL    PILE. 

MADE-UP 

5702411000 

465 

2 

1 ,966,093 

.01 

MADE  UP. 

TEXTILE  CARPETS,  WOVEN  WOOL  PILE  NESOI.  MADE 

UP. 
TEXTILE  CARPETS.  WOV  NO  PILE.  WOOL  HD  LM.  NOT 

MADE-UP 

5702412000 

465 

2 

1.249,060 

.01 

MADE-UP 

5702512000 

465 

2 

107,949 

.00 

MADE. 

TEXTILE  CARPETS.  WOV  NO  PILE.  WOOL  NESOI.  NOT 

MADE-UP 

5702514000 

465 

2 

40,791 

.00 

MADE 

TEXTILE   CARPETS.   WOV    NO    PILE.   WL   OTH    H-LM 

MADE-UP 

5702913000 

465 

2 

980.731 

.01 

MADE  UP. 

TEXTILE   CARPETS.   WOV   NO   PILE.  WOOL  N   H-LM. 

MADE-UP 

5702914000 

465 

2 

198,656 

.00 

MADE  UP. 

TEXTILE  CARPETS,  TUFTED.  OF  WOOL  OR  FAH  

MADE-UP 

5703100000 

465 

2 

1.571,047 

.01 

TEXTILE  CARPETS  NESOI,  OF  WOOL  OR  FINE  ANIMAL 

HAIR. 
WADDING    &    ARTICLES    OF    WADDING    NESOI    OF 

MADE-UP 

5705002010 

465 

2 

143,226 

.00 

MADE-UP 

5601290020 

469 

2 

6,275 

.00 

WOOL. 

NONWOVEN  FLOOR  GOV  UNLAY  WOOL  OR  FINE  ANI- 

MADE-UP 

5603001010 

469 

2 

851 

.00 

MAL  HAIR. 

TEXTILE  CARPETING.  MACHINE-KNOTTED  PILE.  MMF 

MADE-UP 

5701901030 

665 

2 

128.029 

00 

FIBER. 

CARPETNG  &  TEXT   FLOOR  COVERINGS   KNOTTED. 

MADE-UP 

5701902030 

665 

2 

32.354 

.00 

MMF  NESOI. 

TEXTILE  CARPETS.  WOVEN  KELAM  ETC  MMF  N  CERT 

MADE-UP 

5702109030 

665 

2 

76,259 

.00 

TEXTILE  CARPETS.  WOV  WILTON  ETC.  MMF  PILE.  N 

MADE-UP 

5702321000 

665 

2 

108.053 

.00 

M/UP. 

TEXTILE  CARPETS,  WOV  MANMADE  PILE.  N  MADE  UP 

MADE-UP 

5702322000 

665 

2 

67.686 

.00 

NESOI. 

TEXTILE   CARPETS,   WOV   WILTON   ETC,   MMF    PILE. 

MADE-UP 

5702421000 

665 

2 

3.778.057 

.02 

MADE  UP. 

WOV   TEX   CARPET  OF   MMF,   NOT   MADE   ON   POW 

MADE-UP 

5702422010 

665 

2 

0 

00 

DRIVEN  LOOM. 

CARPETS  &  FLR  CVRNG  MMF  PILE,  MADE-UP  NESOI 

MADE-UP 

5702422090 

665 

2 

900.370 

01 

WOVEN. 

TEXTILE  CARPETS,  WOV  NO  PILE,  MMF.  NOT  MADE 

UP. 
TEXTILE  CARPET  WOV  NO  PILE  MMF  H-LM  MADE-UP  . 

MADE-UP 

5702520000 

665 

2 

21,319 

no 

MADE-UP 

5702920010 

665 

2 

75.899 

.00 

TEXTILE  CARPETS.  WOV  NO  PILE.  MMF.  MADE  UP  

MADE-UP 

5702920090 

665 

2 

259.634 

00 

TEXTILE  CARPETS.  TUFTED.  OF  NYLON  ETC.  HAND- 

MADE-UP 

5703201000 

665 

2 

52.037 

.00 

HOOKED. 

TX  CRPT  TFTD  NYL  ETC,  <=5.25M2  IN  AREA  N  HAND- 

HKD. 
TEXTILE  CARPETS  TUFTED  NYLON  ETC  OTHER  

MADE-UP 

5703202010 

665 

2 

691.352 

.00 

MADE-UP 

5703202090 

665 

2 

4,891.250 

.03 

TEX  CRPT  TUFTED,  MMF  MEAS  <=5.25  M2  IN  AREA  .... 

MADE-UP 

5703300010 

665 

2 

281.846 

.00 

TEXTILE  CARPETING  TUFTED,  MMF  OTHER  

MADE-UP 

5703300090 

665 

2 

4.630.186 

.03 

TEX  CARPET  TILES  FELT,  NOT  TUFT,  SA<.3M2,  NT  W 

MADE-UP 

5704100000 

665 

2 

246.016 

.00 

OR  FAH. 

1 994  Product  description 


TEXTILE    CARPET   TILES    FELT,    NOT   TUFTED    ETC 

NESOI. 
TEXTILE  CARPETS  NESOI,  OF  MANMADE  FIBER  . 
SANTI  TOWELS/TAMPONS   DIAPERS  SMLR  ART  TEX 

EX  COTN. 
ARTICLES  OF  WADDING  NESOI  OF  MANMADE  FIBERS 
CORDAGE  ETC  OF  POYLETHYLENE/POLYPROPLENE 

NESOI. 
TWINE,  CORDAGE.  ETC  OF  OTH  SYNTHETIC  FIBERS 

NESOI. 
WADDING   &  ARTICLES  OF   WADDING   OF  TEXT  FI- 
BERS NESOI. 
TULLES  &  OTH  NET  FAB  NT  WOV,  KNIT.  CROCHETED 
.     NESOI. 
MECH  MDE  UCE  OTH  TEX  MAT  LCE  PIECE    STRIP 

MOTIFS. 
HAND-MADE  LACE,  OF  OTH  TEX  MAT  N  WOV  KNT  OR 

CROC. 
WOVEN  PILE  NARROW  &  CHENILLE  FABRIC;  OF  OTH 

TEX  MT. 
NAR  WOV  FAB  OTH  TEX  MAT  VEGETABLE  FIBER  EXC 

COTTON. 
NARROW  WOVEN  FABRICS  EX  LABEL  ETC  OF  TEX 

MAT  NESOI. 
BRAIDS  IN  PCE  SUIT  MAKING/ORN  HDWEAR  ABACA/ 

RAMIE. 
OTHER  KNITTED  OR  CROCHETED  FABRICS;  WIDTH 

<30CM. 
OTHER  WARP  KNIT  FABRICS  (INCLUDING  GALLOON)- 

OTHER. 
KNITTED  OR  CROCHETED  FABRICS  NESOI  ....... 

BLANKET  AND  TRAVEL  RUG  OF  FB  NESOI  <85%  SILK 

ORSW. 
BED  LINEN  OF  OTHER  PRINT  TEXTILE  MATERIALS. 

NESOI. 

BED  LINEN  OF  TEXTILE  MATERIAL.  NESOI  

TABLE  LINEN  KNIT  OR  CROCHETED  OF  VEG  FIB  (EXC 

COT). 
TABLECLOTHS  AND  NAPKINS,  DAMASK.  FLAX  .  .. 
TABLECLOTHS  &  NAPKINS.  FLAX  NOT  DAMASK  .      ,. 
TABLE  LINEN  OF  FUX;  OTHER  THAN  TABLECLOTH/ 

NAPKINS. 
TABLE  LINEN  OF  OTHER  TEXTILE  MATERIALS,  NESOI 
BED.  TABLE.  TOILET  &  KITCHEN  LINEN  EX  TOWEL 

FLAX. 
BED.  TABLE,  TOILET,  KIT  LINEN  TEXTILE  MATL  NESOI 
CURTAIN   &   INTER  BLINDS/BED   VAL,   KT  TEX   MAT 

NESOI. 
CURTAIN  &  INT  BLNDS/BED  VAL  NESOI.  NESOI  MAT 

NESOI. 
OTHER   FURNISH   ART   EXC  9404   BEDSPD   KT/CRO- 

CHET  NESOI. 
BEDSPREADS  OF  NESOI  MATERIAL  NOT  KNITTED  OR 

CROCHE. 
OTHER  FURNISHING  ART  NESOI  KT/CROCHET  NESOI. 

NESOI. 
OTHER  FURN  ART  NESOI  NT  KT  NESOI  MAT  NESOI 

VEG  FIB. 
OTHER  FURN  ART  NESOI  NT  KT  NESOI  MAT  NESOI 

VEG  FIB. 
OTH    FURN    ART    N/KT    NESOI    MAT    NESOI    NESOI 

<85%WT  SLK. 
SACK  &  BAG  USED  FOR  PACKING  GOODS  NESOI  TEX 

MAT. 
TARPAULIN.   AWNING   &   SUNBLIND   OTH   TEX   MAT 

NESOI. 
QUILTS.  EIDERDOWNS  &  COMFORTRS  OF  OTH  TEXT 

MAT.  NESO. 
QUILTS,  EIDERDOWNS  &  COMFORTRS  OF  OTH  TEXT 

MAT.  NESO. 
ARTICLES  OF  BEDDING.  NESOI  


Group 


JMI 


MADE-UP 

MADE-UP 
MADE-UP 

MADE-UP 
MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 
MADE-UP 

MADE-UP 

MADE-UP 
MADE-UP 

MADE-UP 
MADE-UP 
MADE-UP 

MADE-UP 
MADE-UP 

MADE-UP 
MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 


HTS  1990 


5704900000 

5705002030 
5601102000 

5601220090 
5607493000 

5607504000 

5601290090 

5804100090 

5804290090 

5804300090 

5806103090 

5806392000 

5806393080 

5808101000 

6002209000 

6002490000 

6002990090 
6301900030 

6302290020 

6302390030 
6302401000 

6302521010 
6302521020 
6302522000 

6302590000 
6302920020 

6302992000 
6303190020 

6303990020 

6304113000 

6304193060 

6304910070 

6304992000 

6304993500 

6304996040 

6305900000 

6306190020 

9404909030 

9404909035 

9404909040 


CAT 


665 

665 
669 

669 
669 

669 

899 

899 

899 

899 

899 

899 

899 

899 

899 

899 

899 
899 

899 

899 
899 

899 
899 
899 

899 
899 

899 
899 

899 

899 

899 

899 

899 

899 

899 

899 

899 

899 

899 

899 


Phase 


2 
2 

2 
2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 
2 

2 

2 
2 

2 
2 
2 

2 
2 

2 

2 

2 
2 
2 
2 
2 
2 
2 
2 
2 
2 


1990  U.S.  imports 
(SME) 


2.292.169 

1.919.887 
3,974.558 

63.882.878 
14.525.179 

17.981.467 

9.351.239 

115.473 

37,685 

4.496 

5.572 

3,655,041 

147,575 

95,915 

58.353 

58.830 

124,831 
30,037 

11^44 

122.944 
161.094 

75,991 

1,046.741 

538,461 


Percent  of 
total 


.01 

.01 
.02 

.38 
.09 

.11 

.05 

.00 

.00 

.00 

.00 

.02 

.00 

.00 

.00 

.00 

.00 
.00 

.00 

.00 
.00 

.00 
.01 
.00 


3,103.671 

.02 

.    24.276 

.00 

28.805 

.00 

77.212 

.00 

155,533 

.00 

3,385 

.00 

94,716 

.00 

23,077 

.00 

1,631.889 

.01 

1,063.158 

.01 

204,773 

.00 

762.059 

.00 

779,975 

.00 

29,404 

.00 

75.968 

.00 

16.763 

00 
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Integration  Phase  2— Continued 


Integration  Phase  2— Continued 


1994  Product  description 


JEWELRY  BOX  &  SIMIL  CONT.  RETAIL  W  CONTENTS, 

COTTON. 
OTHER,  JEWELRY  BOXES.&  SIMIL  CONT.  RETAIL.  W 

CONTEN. 
OTHER,  JEWELRY  BOXES.  &  SIMIL  CONT,  RETAIL,  W 

CONTEN. 
HAND-CAST    STRING-DRAWN    MADE    UP    FISH    NET. 

MMDE  MAT. 
HAMMOCKS  OF  KNOT  NETTING  OF  TWINE,  CORD- 
AGE; COTTON. 
WALL  HANGINGS  OF  JUTE  NOT  KNIT,  EXCL  HEADING 

9494. 

SCREEN  HOUSES  OF  SYNTHETIC  FIBERS  

CLEANING  CLOTHS  NESOI  

LIFEJACKETS  AND  LIFEBELTS 

PERINEAL  TOWELS  OF  FABRIC  FORMED  ON  BASE  OF 

PAPER. 
PERINEAL  TOWELS  OF  FABRIC  FORMED  ON  BASE  OF 

PAPER. 
OTH  SURGL  DRAPES  OF  FABRIC  FORMED  ON  BASE 

OF  PAPER. 
SURGICAL  DRAPES  DISPOSAL  &  NONWOVEN  MAN- 
MADE  FIBERS. 

SURGICAL  DRAPES  NESOI  

NESOI  TOYS  FOR  PETS  OF  TEXTILE  MATERIALS  

WALL  BANNERS.  OF  MANMADE  FIBERS  

NATIONAL   FLAGS   OF    NATIONS   OTHER   THAN   THE 

U.S.A. 

COTTON  SLEEPING  BAG  SHELLS  

NATIONAL   FLAGS  OF   NATIONS  OTHER   THAN   THE 

U.S.A. 

COTTON  SLEEPING  BAG  SHELLS  „.... 

COTTON  SLEEPING  BAG  SHELLS  

QUILTS,     EIDERDOWNS     ETC.     85%     OF     SILK/SILK 

WASTE. 

ARTICLES  OF  BEDDING.  NESOI 

SYNTHETIC   FILAMENT  TOW  OF  NYLON  OR  OTHER 

POLYAMIDE. 

SYNTHETIC  FILAMENT  TOW  OF  POLYESTERS  

SYNTHETIC  FILAMENT  TOW  OTHER 

ARTIFICIAL  FILAMENT  TOW  

SYN  STP  FIB  NT  CRD.  CMB  OR  PRSD  SPNG:  NYU  OT 

PLYM. 
SYN  STP  FIB  NT  CRD.  CMB  OH  PRSD  SPNG:  ACRY/ 

MODACRY. 
SYN    STP    FIB    NT    CRD.    CMB    OR    PRSD    SPNG: 

POLYPROPLENE. 
SYN    STP    FIB    NOT   CARD.    CMB   OR    PRSD   SPNG: 

NESOI. 
ARTIF  STP  FIB  NT  CRD.  CMB  OR  PRSD  SPNG:  VIS 

RAYON. 
ART  STP  FIB  NOT  CRD.  CMB  OR  PRSD  SPNG:  OTH 

VIS  RYN 
WSTE  NOILS  YRN  WS&GARN  STK  MMF  SYN  FIB  OF 

NYLN  &0T. 
WASTE  NOILS  YRN  WST  &  GARN  STCK  MMF  SYN  FIB 

PLYSTR. 
WASTE  NOILS  YARN  WST  &  GARN  STCK  MMF  SYN 

FIB  NESOI. 
WASTE  NOILS.  YARN  WST  &  GARN  STCK  MMF  ARTIF 

FIBER. 
SYN  STP  FIB  CRD  CMB  OR  PRS  SPNG  NYL  OR  OTH 

PLYAMD. 
SYN  STPL  FIB  CRD  CMB  OR  PRCD  SPNG  OF  POLY- 
ESTER. 
SYN  STP  FIB  CRD  CMB  OR  PRCD  SPNG  ACRYLIC/ 

MDACRYLC. 
SYNT  STP  FIB  CARD  COMB  OR  OTRWS  PRSD  SPNG 

NESOI. 
ARTIFIC   STPL   FIBER   CRD  CMB  OR  OTHWS   PRCD 

FOR  SPNG. 


Group 


MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 
MADE-UP 
MADE-UP 
MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 
MADE-UP 
MADE-UP 
MADE-UP 

MADE-UP 
MADE-UP 

MADE-UP 
MADE-UP 
MADE-UP 

MADE-UP 
YARN 


HTS1990 


YARN 
YARN 
YARN 
YARN 

YARN 

YARN 

YARN 

YARN 

YARN 

YARN  , 

YARN  . 

YARN  . 

YARN  . 

YARN  . 

YARN  . 

YARN  . 

YARN  . 

YARN  . 


4202926000 

4202929020 

4202929030 

5608110010 

5608902010 

6304992500 

6306229010 
6307102030 
6307200000 
6307906000 

6307906010 

6307906090 

6307907010 

6307907020 
6307907500 
6307908500 
6307909035 

6307909060 
6307909535 

6307909650 

6307909590 
9404909025 

9404909040 
5501100000 

5501200000 
5501900000 
5502000000 
5503100000 

5503300000 

5503400000 

5503900000 

5504100000 

5504900000 

5505100020 

5505100040 

5505100060 

5505200000 

5506100000 

5506200000 

5506300000 

5506900000 

5507000000 


CAT 


914 

914 

914 

914 

914 

914 

914 
914 
914 
914 

914 

914 

914 

914 
914 
914 
914 

914 
914 


Phase 


914 
914 
914 

2 

2 
2 

914 
911 

2 

2 

911 
911 
911 

911 

2 
2 
2 
2 

911 

2 

911 

2 

911 

2 

911 

2 

911 

2 

911 

2 

911 

2 

911 

2 

911 

2 

911 

2 

911 

2 

911 

2 

911 

2 

911 

2 

1990  U.S.  imports 
(SME) 


2.874.425 
6,901,812 
4.099 
1.016.274 
1.327.455 
359.496 

4,533.509 
10.663,080 

1.802,088 
20.514.240 

14.803 

74.536.1 14 

88,28034 

631.168 

5,495,471 

760,421 

313.851 

68.220.173 

538.424 

45.488.226 

146.250.278 

36.308 

0 

18.216.562 

3,244,341 

1.967,845 

15.559.463 

124.047.162 

57.712.705 

5,545.196 

11.028.147 

284,591,727 

18,725,251 

73.618,320 

84.376,705 

29,687.508 

1.347.734 

1.410.370 

1.108.772 

3,935.098 

956,886 

20.633 


Percent  o( 
total 


.02 

.04 

.00 

.01 

.01 

.00 

.03 
.06 
.01 
.12 

.00 

.44 

.52 

.00 
.03 
.00 
.00 

.40 
.00 

.27 
.86 
.00 

.00 
.11 

.02 
01 
.09 
.73 

.34 

.03 

.06 

1.67 

.11 

.43 

.50 

.17 

.01 

.01 

.01 

02 

.01 

.00 


1 994  Product  deswiption 


WADDING  &  ARTILCES  OF  WADDING  NESOI  CONT 

>=85%  SLK. 

TEXTILE  FLOCK  AND  DUST  AND  MILL  NEPS  

TEXTILE  YARN  AND  STRIP,  NESOI  

MTL    CTD/LMNTD     FIUSTRP     UNGIMP/UNTWST    OR 

TWST  <5  MT. 
TWINE  CORD  ROPE  &  CABLE  OF  JUTE  OR  OTHER 

TEX  BAST. 

BINDER  OR  BALER  TWINE  OF  SISAL  FIBERS 

TWINE  CORD  ETC  EX  BINDER  OR  BALER  OF  SISAL 

FIBERS. 
TWINE   CORD    ETC   OF    ABACA    FIB   STRND   CONS 

>=1.88CM  Dl. 
TWINE.  CORD.  ROPE  AND  CABLE  OF  ABACA  FIBERS. 

NESOI. 
BINDER/BALER  TWN  WD  NFIBRL  STRP  OF  POLYETH/ 

POLYPRP. 
TWINE        ETC        POLYETHYLENE        NESOI        WIDE 

NONFIBRILLATED. 

TWINE,  CORDAGE.  ROPE.  CABLE,  OF  COIR 

INTEGRATION  Ptiase  3 

Annex  Total 

Phase  3  TOTAL  '.^.Z. 

GLVS  VEG  FIB  KT  IMPREG  PLAS  W/OUT  4CHETT  COT 

RES. 
GLVS  VEG  FIB  KT  IMPREG  PLAS  W/OUT  4CHETT  COT 

RES. 
GLVS  EX  VEG  FIB  KT  IMPREG  PUS  W/OUT  4CHETT 

COT  RS. 
GLVS  IMPREG  PLAS/RBR  W  OUT  4CHTTS  SUBJ  COT 

RES,  KT. 
GLVS    >=50%    COT    MMF    TEX    MT    KT    IMPREG    W 

4CHETT  COTRS. 
GLVS    >=50%    COT    MMF    TEX    MT    KT    IMPREG    W 

4CHETT  COTRS. 
GLVS  IMPREG  PLAS/RBR  W'OUT  4CHTTS  SUBJ  COT 

RES.  KT. 
GLVS  PRE-EXIST  MACH  COT   LP  PILE   FAB  W/OUT 

4CHTT  KT. 
GLVS  PRE-EXIST  MACH  COT  NAP  FAB  W/OUT  4CHTT. 

KNIT. 
GLVS    PRE-EXIST    MACH    COT    LSLE     FAB    W.'OUT 

4CHTT.  KNIT. 
GLVS    PRE-EXIST    MACH    COTT    KNIT    FAB    W/OUT 

4CHTT.KNIT. 
GLOVES   PRE-EXIST   MACH   COT   NAPPD   FAB  WITH 

4CHTT,  KT. 
GLOVES    PRE-EXIST   MACH   COT   NAPPD   FAB  WITH 

4CHTT,  KT. 
GLVS     PRE-EXIST     MACH     COTTON     KNIT     FAB    W 

4CHTTS.  KNIT. 
GLVS  OF  COTTON  EX  SKI  OR  PRE-EXIST  MACH  KNIT, 

KNIT. 
GLVS  PRE-EXIST  MACH  COT  LP  PILE   FAB  W'OUT 

4CHTT  KT. 
GLVS  PRE-EXIST  MACH  COT  NAP  FAB  W'OUT  4CHTT. 

KNIT. 
GLVS    PRE-EXIST    MACH    COT    LSLE     FAB    W/OUT 

4CHTT.  KNIT. 
GLVS    PRE-EXIST    MACH    COTT    KNIT    FAB    W/OUT 

4CHTT.KNIT. 
GLOVES   PRE-EXIST  MACH  COT  NAPPD  FAB  WITH 

4CHTT.  KT. 
GLOVES   PRE-EXIST  MACH  COT  NAPPD  FAB  WITH 

4CHTT,  KT. 
GLVS     PRE-EXIST     MACH     COTTON     KNIT     FAB     W 

4CHTTS,  KNIT. 
GLVS  OF  COTTON  EX  SKI  OR  PRE-EXIST  MACH  KNIT. 

KNIT. 


Group 


YARN 

YARN 
YARN 
YARN 

YARN 

YARN 
YARN 

YARN 

YARN 

YARN 

YARN 

YARN 


HTS  1990 


IMI 


APPAREL 
APPAREL 
APPAREL 
APPAREL 
APPAREL 
APPAREL 
APPAREL 
APPAREL 
APPAREL 
APPAREL 
APPAREL 
APPAREL 
APPAREL 
APPAREL 
APPAREL 
APPAREL 
APPAREL 
APPAREL 
APPAREL 
APPAREL 
APPAREL 
APPAREL 
APPAREL 


5601290010 

5601300000 
5604900000 
5605000010 

5607100000 

5607210000 
5607290000 

5607301000 

5607302000 

5607411000 

5607491000 

5607901000 


6116101520 
6116101820 
6116102520 
6116103510 
6116104510 
6116106010 
6116107010 
6116922010 
6116922020 
6116922030 
6116922040 
6116922050 
6116922060 
6116922070 
6116923000 
6116926010 
6116926020 
6116926030 
6116926040 
6116926050 
6115926060 
6116926070 
6116929000 


CAT 


911 

911 
911 
911 

911 

911 
911 

911 

911 

911 

911 

911 


331 
331 
331 
331 
331 
331 
331 
331 
331 
331 
331 
331 
331 
331 
331 
331 
331 
331 
331 
331 
331 
331 
331 


Phase 


1990  U.S.  imports 
(SME) 


3.269 

4,439.729 

1.013,955 

483,958 

21.545.897 

519.009.758 
47.552.642 

19.707.194 

29.375.665 

1.470,463 

18.956.061 

540 

17.025.193.817 

3.069,984,941 

169,380 


Percent  of 
total 


.00 

.03 
.01 
.00 

.13 

3.05 
.28 

J  2 

.17 

.01 
.11 
.00 


I8.03°x 
.00 


20.155 

.00 

7.250 

.00 

175.160 

.00 

1.595 

.00 

6.815 

.00 

14.019 

.00 

•211.535 

.00 

3.681.771 

.08 

9.527,106 

.06 

4.168,071 

.02 

133,931 

.00 

329.921 

.00 

534.519 

.00 

2.520,199 

.00 

27.202 

.00 

1 .748.758 

.00 

1.251.501 

.00 

500,502 

.00 

96.222 

.00 

110 

.00 

20.042 

.00 

1:2.422 

00 
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1994  Product  descriptinn 

Group 

HTS  1990 

CAT 

Phase 

1990  U.S.  IfT^wrts 
(SME) 

Percent  of 
total 

GLOVES  OT  TEXTILE  MATERIALS  SUBJ  COTTON  RES. 

KNIT. 
GLV  VEG  FB  IMPG  PLS/RBR  W/OUT  4CHTTS  COT  RES 

APPAREL 

6116999010 

331 

3 

2.320 

.00 

APPAREL 

6216001220 

33t 

3 

51,606 

JOO 

NTKT. 

GLV  VEG  FB  IMPG  PLS/RBR  W/OUT  4CHTTS  COT  RES 

APPAREL 

6216001520 

331 

3 

64.859 

JOD 

NTKT. 

GLV  NESOI  FAB  IMPG  PLS/RBR  W/OT  4CHTTS  CT  RS 

APPAREL 

'  6216002020 

331 

3 

39.005 

m 

NTKT. 

GLV  IMPREG   PLAS/RBR  W/OUT  4CHTTS  SUB  COT 

APPAREL 

6216002510 

331 

3 

58,070 

JOO 

RES.  N  KT. 

GLV   IMPREG   PLAS/RBR   W/OUT  4CHTTS   SUB   COT 

APPAREL 

6216002710 

331 

3 

34,800 

.00 

RES,  N  KT. 

GLV   IMPREG   PLAS/RBR   W/OUT  4CHTTS   SUB   COT 

APPAREL 

6216002810 

331 

3 

2,944 

.00 

RES,  N  KT. 

GLV      IMPREG      PLAS/RBR     4CHTTS     CON     >=50% 

APPAREL 

6216003010 

331 

3 

13.131 

.00 

COT.MMF  NT  KT. 

GLV      IMPREG     PLAS/RBR     4CHTTS     CON     >=50% 

APPAREL 

6216003110 

331 

3 

29,000 

JOO 

COT,MMF  NT  KT. 

GLOVES  EX  SKI  COTTON  WOUT  4CHTTS.  NOT  KNIT  ... 

APPAREL 

6216003810 

331 

3 

16,465,159 

to 

GLOVES  EX  SKI  COTTON  WOUT  4CHTTS,  NOT  KNIT  ... 

APPAREL 

6216003811 

331 

3 

3,222,451 

.02 

GLOVES  EX  SKI  COTTON  WITH  FOURCHETTS,  NOT 

KNIT. 
GLOVES  EX  SKI  COTTON  WITH  FOURCHbllS,  NOT 

KNIT. 
GLOVES  EX  SKI  COTTON  WOUT  4CHTTS,  NOT  KNIT  ... 

APPAREL 

6216003820 

331 

3 

1,481,978 

.01 

APPAREL 

6216003821 

331 

3 

398,970 

JOO 

APPAREL 

6216003910 

331 

3 

1,940,657 

.01 

GLOVES  EX  SKI  COTTON  WITH  FOURCHETTS.  NOT 

KNIT. 
BRASSIERES  CONT  LACE.  NET  OR  EMBROIDERY  OF 

APPAREL 

6216003920 

331 

3 

160,988 

.00 

APPAREL 

.6212101010 

349 

3 

95,384 

.00 

COTTON. 

BRAS  NOT  CONTAINING  UCE  NET  OR  EMBROIDERY 

APPAREL 

6212102010 

349 

3 

4,046,280 

.02 

COTTON. 

GIRDLES  AND  PANTY-GIRDLES  OF  COTTON  

APPAREL 

6212200010 

349 

3 

6,332 

.00 

CORSETS  OF  COTTON 

APPAREL 

6212300010 

349 

3 

3,932 

.00 

MEN'S  ROBES  &  DRESSING  GOWN.  COTTON.  KNIT  .... 

APPAREL 

6107910010 

350 

3 

182.294 

.00 

BOYS'  ROBES  &  DRESSING  GOWN  COTTON,  KNIT 

APPAREL 

6107910020 

350 

3 

36,617 

.00 

WOMEN'S    NEGLIGEES.    BATHROBES   ETC   OF   COT- 

APPAREL 

6108910030 

350 

3 

5,383.149 

.03 

TON.  KNIT. 

G4RLS'  NEGLIGEES.   BATHROBES  ETC  OF  COTTON. 

KNIT. 
M/B   BATHROBES.   DRESSING  GOWN   ETC  COTTON. 

APPAREL 

6108910040 

350 

3 

80,855 

JOO 

APPAREL 

6207911000 

350 

3 

12,971,317 

.08 

NOT  KNIT. 

WOMEN'S   NEGLIGEES.   BATHROBES   ETC  OF  COT- 

APPAREL 

6208911010 

350 

3 

26,195,890 

.15 

TON,  NT  KT. 

GIRLS'  NEGLIGEES,  BATHROBES  ETC  OF  COTTON, 

APPAREL 

6208911020 

350 

3 

208,399 

.00 

NTKT. 

PANTY  HOSE  AND  TIGHTS  OF  COTTON.  KNIT  

APPAREL 

6115190010 

359 

3 

16,902,522 

.10 

SHAWLS    SCARVES    MUFFLERS    MANTILLAS    VEILS 

APPAREL 

6117106010 

359 

31 

160,778 

00 

COTTON  KNT. 

TIES,  BOW  TIES  AND  CRAVATS  OF  COTTON,  KNIT  

APPAREL 

6117200010 

359 

3 

5,508 

.00 

M/B  JUDO  KARATE  ORIENTL  MARTIAL  ART  UNFRM 

APPAREL 

6203221000 

359 

3 

4,017.355 

J02 

COT  N  KT. 

W/G  JUDO  KARATE  MARTIAL  ARTS  UNIFORM  COT- 

APPAREL 

6204221000 

359 

3 

1,676.753 

.01 

TON,  NT  KT. 

BRACES  GARTERS  SMLR  ART  &  PTS  COTTN/COT  & 

APPAREL 

6212900010 

359 

3 

1,111,741 

.01 

RBR/PLAS. 

SHAWLS  SCARVES  &  THE  LIKE  OF  COTTON  NESOI, 

APPAREL 

6214900010 

359 

3 

1,105,306 

.01 

NT  KNIT. 

PRTS  OF  FTWR  TEX  MAT  OTH  LEG  WARMERS  OF 

APPAREL 

6406991550 

359 

3 

186.031 

JOO 

COTTON. 

MITTENS   AND   MITTS   OF   WOOL   OR    FINE   ANIMAL 

APPAREL 

6116910000 

431 

3 

528.233 

JOO 

HAIR,  KNIT. 

GLVS       SYN       FIBER       >=23%       WOOL       W/OUT 

APPAREL 

6116931510 

431 

3 

37.285 

.00 

FOURCHETTES,  KNIT. 

GLOVES       SYN       FIBER       >=23%       WOOL       WITH 

APPAREL 

6116931520 

431 

3 

10.582 

.00 

FOURCHETTES,  KNIT. 

GLVS        SYN        FIBER        >=23%       WOOL       W/OUT 

APPAREL 

61 16936010 

431 

3 

5.290 

.00 

FOURCHETTES,  KNIT. 

GLOVES  OT  TEXTILE  MATERIALS  SUBJ  WOOL  RES. 

KNIT. 
GLVS    EX    SKI    MMF    >=36%    WOOUFAH    WITHOUT 

APPAREL 

6116999020 

431 

3 

3.024 

JOO 

APPAREL 

6216004810 

431 

3 

0 

.00 

4CHTTS.  NK. 
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Integration  Phase  2— Continued 


1 994  Product  description 


GLVS,MTTNS,MTS:MMF:4CHETTE,SDWLLS  >=36%  WL 

OR  FAH. 
GLVS    EX    SKI    MMF    >=36%    WOOL/FAH    WITHOUT 

4CHTTS.  NK. 

GLVS,MTTNS,MTS:MMF:4CHETTE.SDWLLS  >=36%  WL 

OR  FAH. 
GLOVES  OF  WOOL  OR  FN  ANML  HAIR,  NOT  KNIT  OR 

CROCHT. 
GLVS    EX    SKl    MMF    >=36%    WOOUFAH    WITHOUT 

4CHTTS,  NK. 

GLVS,MTTNS,MTS:MMF:4CHETTE.SDWLLS  >=36%  WL 

OR  FAH. 
GLOVES  OF  WOOL  OR  FN  ANML  HAIR.  NOT  KNIT  OR 

CROCHT. 
PANTY  HOSE  AND  TIGHTS  OF  WOOL  OR  FAH,  KNIT 
SHAWLS    SCARVES    MUFFLERS    MANTILLAS    VEILS 

WOOL,  KNIT. 
SHAWLS    SCARVES    MUFFLERS    ETC    MMF    =>23% 

WOOL,  KNIT. 
TIES.  BOW  TIES  AND  CRAVATS  OF  WOOL,  KNIT  .. 
BRACES  GARTERS  SMLR  ART  &  PTS  WOOLyWOOL  & 

RBR/PLAS. 
SHAWLS  SCARVES  AND  THE   LIKE  OF  WOOL    NOT 

KNIT. 
OTH  FTWEAR  W  UPRS  TEX  MAT  W  SLS&UPRS  WOOL 

FELT  MEN. 
OT  FTWEAR  W  UPRS  TEX  MAT  'W  SLS&UPRS  WOOL 

FELT  WMEN. 
OT  FTWR  W  UPR  TEX  MAT  W  SL'UPRS  WL  FELT  F 

OTH  TNMW. 
LEG  WARMERS  OF  MANMADE  FIBERS  CONT  =>23% 

WOOL. 
PRT  OF  FTW  TX  MT  OTH  LEG-WARMERS-OTH  WOOU 

FN  AN  HR. 
GLVS  VEG  FIB  KT  IMPREG  PLAS  W/OUT  4CHETT  MMF 

RES. 
GLVS  EX  VEG  FIB  KT  IMPREG  PLAS  W/OUT  4CHETT 

MMF  RS. 
GLVS  IMPREG  PLAS/RBR  W/OUT  4CHTTS  SUBJ  MMF 

RES.  KT. 
GLVS    >=50%    COT    MMF    TEX    MT    KT    IMPREG    W 

4CHETT  MMFRS. 
GLVS  EX  VEG  FIB  KT  IMPREG  PLAS  W/OUT  4CHETT 

MMF  RS. 
GLVS    >=50»o    COT    MMF    TEX    MT    KT    IMPREG    W 

4CHETT  MMFRS. 
GLVS  IMPREG  PLAS  RBR  W  OUT  4CHTTS  SUBJ  MMF 

RES,  KT.  i 

GLVS    >=50%    iOT    MMF    TEX    MT    KT    IMPREG    W 

4CHETT  MMFRS. 
GLVS    SYNTHETIC    FIB    NOT    <23%    WOOL    W/OUT 

4CHTT.  KNIT. 
GLVS    SYNTHETIC    FIB    NOT    <23<!'6    WOOL    W/OUT 

4CHTT.  KNIT. 
GLVS  SYNTHETIC  FIB  <23°/o  WOOL  WITH  4CHTT,  KNIT 
GLVS  SYNTHETIC  FIB  <23%  WOOL  WITH  4CHTT.  KNIT 
GLVS    SYNTHETIC    FIB    NOT    <23%    WOOL    W/OUT 

4CHTT.  KNIT. 
GLVS  SYNTHETIC  FIB  <23%  WOOL  WITH  4CHTT.  KNIT 
GLOVES  ARTIFICIAL  FIBERS  W'OUT  FOURCHETTES 

KNIT.        •       ■ 

GLOVES    ARTIFICIAL    FIBERS   WITH    FOURCHETTES 

KNir. 
GLOVES  ARTIFICIAL  FIBERS  WOUT  FOURCHETTES 

KNIT. 
GLOVES  ARTIFICIAL  FIBERS  WOUT  FOURCHETTES 

KNIT. 
GLOVES   ARTIFICIAL    FIBERS   WITH    FOURCHETTES, 

KNIT. 
GLOVES   ARTIFICIAL    FIBERS   WITH    FOURCHETTES. 

KNIT. 


Group 


JMI 


APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 
APPAREL 

APPAREL 

APPAREL 
APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 
APPAREL 
APPAREL 

APPAREL 
APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 


HTS  1990 


6216004820 

6216004910 

6216004920 

6216005000 

6216005210 

6216005220 

6216008000 

6115190020 
6117101000 

6117102010 

6117200020 
6212900020 

6214200000 

6405206030 

6405206060 

6405206090 

6406991505 

6406991560 

6116101530 

6115102530 

6116103520 

6116104525 

6116104575 

6116106025 

6116107020 

6116109025 

6116932010 

6^6932011 

6116932020 
6116932021 
6116939010 

6116939020 
6116995020 

6116995040 

6116996020 

6116996021 

6116996040 

6116996041 


CAT 


431 

431 

431 

431 

431 

431 

431 

459 
459 

459 

459 
459 

459 

459 

459 

459 

459 

459 

631 

631 

631 

631 

631 

631 

631 

631 

631 

631 

631 

•  631 

631 

631 
631 

631 

631 

631 

631 

631 


Phase 


3 

3 

3 

3 

3 

3 

3 

3 
3 

3 

3 
3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 
3 
3 

3 

3 

3 
3 
3 
3 
3 


1990  U.S.  imports 
(SME) 


0 

108 

0 

9,434 

326 

0 

6.644 

96.21 1 
322,807 

73.852 

2.150 
1.458 

1.149,882 

63,000 

52,599 

56,162 

41 

2.453 

61 

56,785 

1 .595.360 

35,830 

4.495 

354,359 

145,487 

34.951 

13,163,718 

2,824,142 

3.483.352 
658.358 
817.638 

455.549 
3,640 

6.247 

212,750 

13.346 

35,334 

6.061 


Percent  of 
total 


.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 
.00 

.00 

00 
.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.01 

.00 

.00 

.00 

.00 

.00 

.08 

.02 

.02 
.00 
.00 

.00 
.00 

.00 

.00 

.00 

.00 

.00 
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Integration  Phase  2— Continued 


Integration  Phase  2— Continued 


1 994  Product  desaiption 


GLOVES  OT  TEXTILE  MATERIALS  SUBJECT  MMF  RES. 

KNIT. 
GLOVES  OT  TEXTILE  MATERIALS  SUBJECT  MMF  RES. 

KNIT. 
GLV  VEG  FB  IMPG  PLS/RBR  W/OUT  4CHTTS  MMF  RES 

NTKT. 
GLV  NESOI  FIB  IPG  PLS/RB  W/OUT  4CHTS  MMF  RES 

NTKT. 
GLV  NESOI  FIB  IPG  PLS/RB  W/OUT  4CHTS  MMF  RES 

NT  KT. 
GLV   IMPRG   PLAS/RBR  W/OUT  4CHTTS  SUBJ  MMF 

RES.  N  KT. 
GLV   IMPRG   PLAS/RBR   W/OUT   4CHTTS  SUBJ   MMF 

RES,  N  KT. 
GLV   IMPRG   PLAS/RBR   W/OUT  4CHTTS   SUBJ   MMF 

RES,  N  KT. 
GLV   IMPREG   PLAS/RBR  4CHTTS  CON   >=50%  COT, 

MMF  NT  KT. 
GLV   IMPREG   PLAS/RBR  4CHTTS  CON  >=50%  COT, 

MMF  NT  KT. 
GLV   IMPREG   PLAS/RBR  4CHTTS  CON   >=50%  COT. 

MMF  NT  KT. 
GLOVES        EX        SKI        MMF        NESOI        WITHOUT 

FOURCHETTES.  NT  KT. 
GLVS  EX  SKI  OF  MMF  NESOI  W  4RCHETS  <36%  W/ 

FAH  NK. 
GLOVES        EX        SKI        MMF        NESOI        WITHOUT 

FOURCHETTES.  NT  KT. 
GLVS  EX  SKI  OF  MMF  NESOI  W  4RCHETS  <36%  W/ 

FAH  NK. 
GLOVES        EX        SKI        MMF        NESOI        WITHOUT 

FOURCHETTES.  NT  KT. 
GLVS  EX  SKI  OF  MMF  NESOI  W  4RCHETS  <36%  W/ 

FAH  NK. 
BRASSIERES    CONT    LACE    NET,  EMBROIDERY    MAN- 
MADE  FIBERS. 
BRAS  NOT  CONTAINING  LACE  NET  OR  EMBROIDERY 

MMF. 
GIRDLES    AND    PANTY-GIRDLES   OF    MAN-MADE    FI- 
BERS 

CORSETS  OF  MAN-MADE  FIBERS 

MEN'S  ROBES  &  DRESSING  GOWN,  MMF.  KNIT  

BOYS'  ROBES  &  DRESSING  GOWN  MMF,  KNIT 

WOMEN'S  NEGLIGEE,  BATHROBE,  ETC  OF  MANMADE 

FIB.  KNIT. 
GIRLS'  NEGLIGEES,  BATHROBE.  ETC  OF  MANMADE 

FIB,  KNIT. 
M/B  BTHROBE  DRESSNG  GOWN  ETC  MMF  <36%  WU 

FAH,  N  KT. 
WOMEN'S  NEGLIGEE,  BATHROBE,  ETC  OF  MANMADE 

FIB,  N  KT. 
GIRLS'  NEGLIGEES.  BATHROBE.  ETC  OF  MANMADE 

FIB,  N  KT. 
TIGHT    OF    SYN    FIB    MEASURE    <67    DECTEX/SNGL 

YARN.  KNIT. 
PANTY  HOSE  &  TGHT  SYN  FIB  >=67  DCTX  SNGL  YRN, 

KNIT. 
SHAWLS   SCARVES   MUFFLERS   ETC   MANMADE   FIB 

NESOI,  KT. 
SHAWLS   SCARVES   MUFFLERS   ETC   MANMADE    FIB 

NESOI.  KT. 
TIES,  BOW  TIES  &  CRAVATS  OF  MANMADE  FIBERS, 

KNIT. 
BRACES  GRTERS  SMLR  ART  &  PTS  MMF  OR  MMF  & 

RBR/PLAS 
SHAWLS   SCARVES  AND   THE    LIKE   OF   SYNTHETIC 

FIB.  N  KT. 
SHAWLS  SCARVES  AND  THE  LIKE  ARTIFICIAL  FIBER, 

N  KT. 
LEG  WARMERS  OF  MANMADE  TEXTILE  MATERIALS 
NESOI. 


Group 


APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 
APPAREL 
APPAREL 
APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 


HTS  1990 


6116998030 

6116999030 

6216001530 

6216001830 

6216002030 

6216002525 

6216002725 

6216002825 

6216003025 

6216003125 

6216003225 

6216004835 

6216004845 

6216004935 

6216004945 

6216005235 

6216005245 

6212101020 

6212102020 

6212200020 

6212300020 
6107920010 
6107920020 
6108920030 

6108920040 

6207922020 

6208920010 

6208920020 

6115110010 

6115120000 

6117102000 

6117102030 

6117200030 

6212900030 

6214300000 

6214400000 

6406991510 


CAT 


631 

631 

631 

631 

631 

631 

631 

631 

631 

631 

631 

631 

631 

631 

631 

631 

631 

649 

649 

649 

649 
650 
650 
650 

650 

650 

650 

650 

659 

659 

659 

659 

659 

659 

659 

659 

659 


Phase 


3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 
3 
3 
3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 


1990  U.S.  Imports 
(SME) 


104 

48,065 

3.718 

93 

4.483 

115,698 

74.118 

13,601 

10,962 

7,349 

145 

2.586.261 

508,416 

1.395.431 

169.876 

324,594 

98.185 

5,884,716 

57,257.320 

3.629.748 

187,276 

128,631 

84,812 

9,137,061 


Percent  of 
total 


1994  Product  description 


.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.02 

.00 

.01 

.00 

.00 

.00 

03 

.34 

.02 

.00 
.00 
.00 
.05 


482,786 

.00 

1,334,360 

.01 

24.186,959 

.14 

365,380 

.00 

7.481.866 

.04 

3.026.995 

.02 

4,513,579 

.03 

8.012,405 

.05 

46,555 

.00 

9,893,995 

.06 

21,588,883 

.13 

6.684,019 

.04 

12.701 

.00 

LEG  WARMERS  OF  MANMADE  TEXTILE  MATERIALS 

NESOI. 
PARTS  OF  FOOTWEAR  OF  TEXTILE  MATERIALS-MMF 

OTHER. 
GLVS  VEG  FIB  KT  IMPRG  PLAS  W/OUT  4CHETT  NESOI 
GLVS  EX  VEG  FIB  KT  IMPREG  PLAS  W/OUT  4CHETT 

NESOI. 
GLVS  IMPREG  PLAS  W/OUT  4CHTT  N  SUBJ  COT/MMF 

RES  KT. 
GLVS    >=50%    COT    MMF    TEX    MT    KT    IMPREG    W 

4CHETS  OTHER. 
GLVS  EX  VEG  FIB  KT  IMPREG  PLAS  W/OUT  4CHETT 

NESOI. 
GLVS    >=50%    COT    MMF   TEX    MT    KT    IMPREG    W 

4CHETS  OTHER. 
GLOVES  OF  SILK  CONT  <70%  SILK/SLK  WASTE.  KNIT 

GLOVES  OF  TEXTILE  MATERIALS.  NESOI.  KNIT  

GLV  VG  FB  IMPG  PLS/RBR  W/OUT  4CHTTS  OT  TEX 

MAT  WOV. 
GLV  OF  OTH  FIB  IPG  PLS/RB  W/OT  4CHT  NESOI  NT 

KT. 
GLV  OF  OTH  FIB  IPG  PLS/RB  W/OT  4CHT  NESOI  NT 

KT. 
GLV  IMPRG  PLAS  W/OUT  4CHTT  N  SUBJ  COT/MMF 

RES  N  KT. 
GLV  IMPRG  PLAS  W/OUT  4CHTT  N  SUBJ  COT/MMF 

RES  N  KT. 
GLV  IMPRG  PLAS  W/OUT  4CHTT  N  SUBJ  COT/MMF 

RES  N  KT. 
GLV   IMPREG   PLAS/RBR  4CHTTS  CON   >=50%  COT 

MMF  NT  KT. 
GLV   IMPREG   PLAS/RBR  4CHTTS  CON  >=50%  COT 

MMF  NT  KT. 
GLOVES  OF  OTH  TEX  MATERIALS  NESOI.  N  NT  OR 

CROCHTD. 
GLOVES  OF  OTH  TEX  MATERIALS  NESOI.  N  NT  OR 

CROCHTD. 
M/B  ENS  ST-TYPE  JCKT  OT  TEX  MATL  <70%  SILK, 

KNIT. 
M/B  SUIT-TYPE  JCKT  &  BLZR  <70%  SLK/SLK  WST, 

KNIT. 
M/B  SUIT-TYPE  JACKET  &  BLAZER  TEX  MAT  NESOI. 

KNIT. 
M/B  ENS  OF  HDNG  6203  CONT  <70%  WGT  SLK/SLK 

WST.  WV. 
M/B  ST-TYPE  JAC/BLAZ  <70%  SLK/SLK  WST.  NT  KT/ 

CROCH. 
M/B  SUIT-TYPE  JACKET  &  BLAZER  TEX  MAT  NESOI. 

NTKT. 
M/B  OVERCOAT  ETC  OF  SILK  LESS  THAN  70%  SILK. 

KNIT. 
M/B  OVERCOAT  ETC  OF  TEXTILE  MATERIALS  NESOI, 

KNIT. 
M/B  ENS  OF  OVRCT  ETC  OT  TEX  MATL  <70%  SILK, 

KNIT. 
M/B  JACKETS  FOR  TRACK  SUITS  CONT  <70%  SILK. 

KNIT. 
M/B  OVERCOAT  ETC  <  70%  SILK/SILK  WASTE,  NOT 

KNIT. 
M/B  OVERCOAT  ETC  TEXTILE  MATERIAL  NESOI,  NOT 

KNIT. 
M/B  ANORAKS  ETC  SILK  <70%  BY  WGHT  SILK.  NOT 

KNIT. 
M/B  ANORAKS  ETC  OT  TEXTILE   MATERIALS.   NOT 

KNIT. 
M/B  ENS  OF  OVRCTS  CONT  <70%  WGT  SLK/SLK  WST 

NTKN. 
M/B    ANORAK/SMLR    ART    FOR    SKI-ST    TEX    MTRL 

NESOI.  N  KT. 
M/B    TRACK    SUIT    EX    TROUSERS    TEX    MATERIAL 

NESOI.  N  KT 


Group 


IMI 


APPAREL 

APPAREL 

APPAREL 
APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 
APPAREL 
APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 


HTS  1990 


6406991520 

6406991540 

6116101540 
6116102540 

6116103530 

6116104530 

6116104595 

6116106030 

6116999050 
6116999060 
6216001540 

6216001840 

6216002040 

6216002530 

6216002730 

6216002830 

6216003030 

6216003130 

6216006000 

6216009000 

6103292036 

6103392050 

6103392060 

6203293028 

6203394050 

6203394060 

6101900050 

6101900060 

6103292030 

6112192020 

6201190050 

6201190060 

6201990050 

6201990060 

6203293020 

6211202040 

6211390050 


CAT 


659 
659 

831 

831 

831 

831 

831 

831 

831 
831 
831 

831 

831 

831 

831 

831 

831 

831 

831 

831 

833 

833 

833 

833 

833 

833 

834 

834 

834 

834 

834 

834 

834 

834 

834 

834 

834 


Phase 


3 
3 

3 

3 

3 

3 

3 

3 

3 
3 
3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 


1990  U.S.  imports 
(SME) 


413.827 

1.591,229 

435 
725 

0 

0 

23 

0 

290 
3,344 
5,823 

99 

0 

7.520 

113,057 

853 

0 

0 

544.829 

63.991 

0 

121 

33.088 

0 

138.744 

799.617 

621 

1.760 

0 

0 

2.415 

116.403 

11,696 

306.878 

0 

2.864 

1.277 


Percent  of 
total 


.00 

.01 

.00 
.00 

.00 

.00 

.00 

.00 

.00 
.00 

.00 

.00 

.00 

.00 

.00 

.00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 
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Integration  Phase  2— Continued 


Integration  Phase  2— Continued 


1994  Product  description 

Group 

HTS1990 

CAT 

Phase 

1990  U.S.  imports 
(SME) 

Percerrt  of 
total 

M/B   JACKTS.   OT   TEXT   MAT   NESOI.<70%   SLK/SLK 

APPAREL 

6211390080 

834 

3 

198 

.00 

WST  N  KT. 

W/G  OVERCOAT  ETC  OF  SILK  LESS  THAN  70%  SILK. 

KNIT. 
W/G  OVERCOAT  ETC  OF  TEXTILE  MATERIALS  NESOI. 

KNIT. 
W/G  ENS  OF  OVRCT  ETC  OF  SILK  CONT  <70%  SILK. 

KNIT. 
W/G  ENS  OF  OVRCT  ETC  OF  OT  TEXTILE  MATERIALS. 

KNIT. 
W/G    SUIT-TYPE   JACKET   CONT  <70%   BY    WEIGHT 

APPAREL 

6102900025 

835 

3 

587 

.00 

APPAREL 

6102900030 

835 

3 

15.146 

.00 

APPAREL 

'6104292018 

835 

3 

0 

.00 

APPAREL 

6104292020 

835 

3 

0 

.00 

APPAREL 

6104392050 

835 

3 

587 

.00 

SILK,  KNIT. 

W/G  SUIT-TYPE  JACKET  TEXTILE  MATERIALS  NESOI. 

KNIT. 
W/G  JACKETS  FOR  TRACK  SUITS  CONT  <70%  SILK. 

KNIT. 
PARTS  COATS  AND  JACKETS  <70%  BY  WGT  SILK. 

KNIT. 
W&G  OVRCTS  &  SMLR  CTS  CONT  <70%  BY  WT  SILK. 

APPAREL 

6104392090 

835 

3 

42,815 

.00 

APPAREL 

6112192030 

835 

3 

1,829 

.00 

APPAREL 

6117900040 

835 

3 

0 

.00 

APPAREL 

6202190050 

835 

3 

17,354 

.00 

NT  KNT. 

W  OR  G  OVRCTS  &  SMLR  CTS  OTH  MAT  NOT  KNIT 

APPAREL 

6202190060 

835 

3 

294,596 

.00 

OR  CRCH. 

W/G  ANORAK  &  SMLR  ART  <70%  SILK,  N  KNIT/CRO- 

APPAREL 

6202990050 

a35 

3 

9.281 

.00 

CHETED. 

W/G  ANORAKS  &  SMLR  ART  TEXTILE  MTRLS  NESOI, 

APPAREL 

6202990060 

835 

3 

1.163.685 

.01 

NTKT. 

WG   ENS  HDNG  6202/6204  SLK  CNT  <70%  SLK/SLK 

APPAREL 

6204294018 

835 

3 

104 

.00 

WST  WOV. 

W/G  ENS  HDNG  6202  &  6204  OF  TEXT  MATER  NESOI 

APPAREL 

6204294020 

835 

3 

49.542 

.00 

WOVEN. 

W/G  SUIT-TYPE  JACKET  OTHER  SILK,  NOT  KNIT  

APPAREL 

6204394050 

835 

3 

267.341 

.00 

W/G  SUIT-TYPE  JACKET  TEXTILE  MATERIALS  NESOI, 

NKT. 
W/G    SKI-SUIT    ANORAK    &    SMLR    ART    TEX    MTRL 

APPAREL 

6204394060 

836 

3 

5.790.618 

.03 

APPAREL 

6211205040 

835 

3 

11.592 

.00 

NESOI,  N  KT. 

W/G  TRACK  SUITS  EXCEPT  TROUSERS  TEX  MTRLS, 

APPAREL 

6211490050 

835 

3 

242 

00 

NT  KNIT. 

W/G  JACKETS,   NESOI  OT  TEX   MAT  <70%  SLK/SLK 

APPAREL 

6211490090 

835 

3 

15,523 

.00 

WST,  N  K. 

PARTS  COATS  &  JACKETS  OT  TEX  MTRL  NESOI,  NOT 

KNIT. 
W/G   DRESSES  CONT  <70%  BY  WGT  SLK/SLK  WST 

KNIT. 
W/G     DRESSES    OF    OTHER     TEXTILE     MATERIALS 

APPAREL 

6217900045 

835 

3 

14,387 

00 

APPAREL 

6104490050 

836 

3 

135,151 

00 

APPAREL 

6104490060 

836 

3 

167,291 

.00 

NESOI,  KNIT. 

WG  DRESSES  OF  SLK,  <70%  BY  WGT  SLK/SLK  WST 

APPAREL 

6204490050 

836 

3 

301 ,495 

.00 

NT  KNIT. 

W/G  DRESSES  OF  TEXTILE  MATERIALS  NESOI,  NOT 

KNIT. 
M/B  ENS  OF  SHIRTS  OTHER  TEX  MATL  <70%  SILK, 

KNIT. 
W/G  ENS  BLOUSE  CONT  <70%  BY  WEIGHT  SILK,  KNIT 

APPAREL 

6204490060 

836 

3 

7.521,634 

.04 

APPAREL 

6103292054 

838 

3 

0 

.00 

APPAREL 

6104292053 

838 

3 

0 

.00 

W/G  ENS  BLOUSE  OF  OT  TEXTILE  MATERIALS  NESOI, 

KNIT. 
M/B  SHIRTS  OF  SILK  CONT  <70%  SILK,  KNIT  

APPAREL 

6104292054 

838 

3 

47 

.00 

APPAREL 

6105903050 

838 

3 

725 

.00 

M/B  SHIRTS  OF  TEXTILE  MATERIALS  NESOI.  KNIT  

APPAREL 

6105903060 

838 

3 

7,500 

.00 

W/G  BLOUSES  OF  SILK  CONT  <70%  SILK,  KNIT 

APPAREL 

6106902050 

838 

3 

5,686 

.00 

W/G  BLOUSES  OF  TEXTILE  MATERIALS  NESOI,  KNIT  .. 

APPAREL 

6106903040 

838 

3 

177,208 

.00 

M/B  T-SHIRTS  ETC  OF  OT  TEX  MAT,  <70%  BY  WT 

APPAREL 

6109902015 

838 

3 

10,811 

.00 

SILK  KNT. 

W/G  T-SHIRTS  ETC  OF  OTH  TEX  MAT.  CON  <70%  WT 

APPAREL 

6109902030 

838 

3 

173,398 

.00 

SIK  KT. 

M/B  PULLOVERS  AND  SIMILAR  ARTXONT  <70%  SILK 

KNIT. 
W/G  PULLOVERS  AND  SIMILAR  ART  CONT  <70%  SILK 

KNIT. 
M/B  PULLOVERS  AND  SIMILAR  ART  OF  OT  TEX  MAT, 

APPAREL 

6110900084 

838 

3 

749 

.00 

APPAREL 

6110900086 

838 

3 

5.956 

.00 

APPAREL 

6110900088 

838 

3 

12.297 

.00 

KNIT. 

W/G  PULLOVERS  AND  SIMILAR  ART  OF  OT  TEX  MAT, 

APPAREL 

6110900090 

838 

3 

435.346 

.00 

KNIT. 

1994  Product  description 


M/B   SHIRTS   FOR   TRACK   SUITS  CONT  <70%  SILK 
KNIT. 

W/G  SHIRTS  FOR  TRACK  SUITS  CONT  <70%  SILK 
KNIT. 

TOPS  CONT  <70%  BY  WEIGHT  SILK  OR  SILK  WASTE 
KNIT. 

PARTS  BLOUSES  &  SHIRTS  TEX   MTRL  NOT  >70% 

SILK  KNIT. 
BABIES'  GRMNT  ETC  OF  TEX  MATL  CONT  <70%  SILK 

KNIT. 

BABIES*  GRMNT  &  CLTHNG  ACCESS  <70%  SLK/SLK 

WS  N  KT. 
M/B  ENS  OF  SHIRTS  CONT  <70%  BY  WGT  SLK/SLK 

WST  N  K. 
WG  ENS  BLOUSE  OF  SLK  <70%  BY  WGT  SLK/SLK 

WST.  N  KT. 

W/G  ENS  BLOUSE  OF  OT  TEXTILE  MATERIALS  NESOI 

N  KT. 
M/B  SHIRTS  OF  SILK  CONT  <70%  SLK/SLK  WST  NOT 

KNIT. 

M/B  SHIRTS  OF  OTHER  TEXTILE  MATRLS  NESOI.  NOT 
KNIT. 

W/G  BLOUSES  OF  SLK  CONT  <70%  SLK/SLK  WST 

NOT  KNIT. 
W/G   BLOUSES  OF  OTHR   TEXTILE   MATRLS   NESOI 

NOT  KNIT. 
M/B  SHIRTS  TEXT  MATER  NESOI  <70%  SLK/SLK  WST 

NTKN. 
W/G  BLSES  SHRT  SHRT-BLSES;  <70%  BY  WGT  SLK 

NT  KNT. 

PARTS  BLOUSES/SHIRTS  TEXTILE  MATERIALS  NESOI 

NKT. 
W/G  ENS  OF  SKIRTS  CONT  <70%  BY  WEIGHT  SILK 

KNIT. 
W/G  ENS  OF  SKIRTS  OF  TEXTILE  MATERIALS  NESOI 

KNIT. 

W/G  SKIRTS  OF  SILK  CONT  <70%  SILK.  KNIT 

W/G  SKIRTS  OF  TEXTILE  MATERIALS  NESOI,  KNIT  .. 
W/G  ENS  OF  SKIRTS  NESOI  COT  <70%  BY  WGT  SILK 

NTKT. 
W/G  ENS  OF  SKIRTS  OF  TEXTILE  MATERIALS  NESOI 

NTKT. 
W/G  SKIRTS  OF  SLK;  <70%  BY  WGT  SLK/SLK  WST 

NOT  KN. 
W/G   SKIRTS   OF   TEXTILE   MATERIALS    NESOI    NOT 

KNIT. 

M/B  SUITS  OF  SILK  CONT  <70%  SILK/SILK  WASTE. 
KNIT. 

M/B  SUITS  OF  Textile  materials  nesoi.  knit  . 

MEN'S  OR  BOYS'  SUITS  <70%  SLK/SLK  WST,  N  K/ 

CROCHTD. 
tMB  SUITS  OF  OTHER  TEXTL  MATERIALS  NESOI.  NOT 

KNIT. 
W/GSUITS  CONT  <70%  BY  WGT  SILK/SILK  WST  KNIT 
W/GSUITS  OF  OTHER  TEXTILE  MATERIALS  NESOI. 

KNIT. 
WG  SUITS  OF  SLK  CONT  <70<!^  BY  WGT  SLK/SLK 

WST.  N  KT. 

W/GSUITS  OF  OTH  TEXTILE  MATERIALS  NESOI.  NOT 
KNIT. 

M/BENS  TROUSERS.  BREECHES  OT  TEX  MATL<70% 
SLK.  KT. 

M/BTROUSERS,  BREECHESpP^OTHER  SLK.  KNIT 

M/BTROUSERS,  BREECHeCoF  OT  TEX  MAT.  KNIT      . 
W/GENS  TROUSERS,  BREECHES  CONT<70%  BY  WGT 

SLK,  KNT.  7 

W/GENS    TROUSERS,     BREECHES    OF    TEXT    MAT 

NESOI,  KNIT. 

W/GTROUSERS,  BREECHES  OF  SILK  CONT<70%  SILK, 
KNIT. 


Group 


JMI 


APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 
APPAREL 
APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 
APPAREL 

APPAREL 

APPAREL 
APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 
APPAREL 
APPAREL 

APPAREL 

APPAREL 


HTS  1990 


6112192050 

6112192060 

6114900010 

6117900030 

6111906020 

6209904020 

6203293060 

6204294054 

6204294056 

6205902050 

6205904040 

6206100050 

6206900040 

6211390060 

6211490060 

6217900020 

6104292030 

6104292032 

6104592050 
6104592090 
6204294030 

6204294032 

6204594050 

6204594060 

6103194070 

6103194080 
6203194070 

6203194080 

6104192080 
6104192090 

6204193080 

6204193090 

6103292042 

6103493018 
6103493020 
6104292042 

6104292044 

6104693030 


CAT 


838 

838 

838 

838 

839 

839 

840 

840 

840 

840 

840 

840 

840 

840 

840 

840 

842 

842 

842 
842 
842 

842 

842 

842 

843 

843 
843 

843 

844 
844 

844 

844 

847 

847 
847 
847 

847 

847 


Phase 


3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 
3 
3 

3 

3 

3 

3 

3 

3 

3 

3 
3 

3 

3 

3 

3 
3 
3 

3 

3 


1990  U.S.  imports 
(SME) 


12 

0 

1.580 

1,229 

4,832 

70,554 

17 

3,741 

214.077 

81.062 

1.684,980 

358,916 

8.980.208 

19.806 

349.247 

0 

0 

4,813 

116,324 

275.367 

2,518 

136,126 

94.794 

5,090,421 

11 

4,019 
17,578 

217.832 

105 
24.839 

85.078 

5.778.548 

0 

30 

15.958 

0 

0 

5.945 


Percent  of 
total 


.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.01 

.00 

.05 

.00 

.00 

.00 

.00 

.00 

.00 
.00 
.00 

.00 

.00 

.03 

.00 

.00 
.00 

.00 

.00 
.00 

.00 

.03 

.00 

00 
.00 
.00 

.00 

.00 
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Integration  Phase  2— Continued 


1994  Product  description 


W/GTROUSERS.   BREECHES  OF   TEXT   MAT   NESOI. 

KNIT. 
M/BTROUSERS  FOR  TRACK  SUIT  CONT  <70%  SILK, 

KNIT. 
W/GTROUSERS  FOR  TRACK  SUIT  CONT  <70%  S<LK. 

KNIT. 
PARTS  TROUSERS  SHORTS  <70%  SILK/SILK  WASTE, 

KNIT. 
M/BENS  OF  TROUSERS,  ETC  CONT  <70%  SLKySLK 

WST  N  K. 
MB  TROUSER  ETC  CONT  <  70%  SLK/SLK  WST,  NT  KT/ 

CROCH. 
M/BTROUSERS    ETC    OTHER    TEXTILE    MATERIALS. 

NOT  KNIT. 
MB  SHORTS  CONT  <70%  SLK/SLK  WST,  NOT  KNT/ 

CROCHETED. 
WG  ENS  TROUS.  BREECHES  OT  SLK<70%  BY  WGT 

SLK.  NT  KNT. 
W/GENS  TROUSER,  BREECHES  OF  TEXT  MAT  NESOI. 

NTKT. 
W/GTROUSERS.  BREECHES  <70%  WHT  SLK/SLK  WST. 

NT  KNT. 
W/GTROUSERS.    BREECHES    OF    OTH    TEXT    MAT 

NESOI.  NT  KNT. 
M/BSKI-SUIT      TROUSERS/BREECHES      TEX      MTRL 

NESOI.  N  KT. 
W/GSKI-SUIT     TROUSERS/BREECHES     TEX      MTRL 

NESOI.  N  KT. 
M/BTRACKSUIT  TROUSERS  TEX  MATERIAL  NESOI,  NT 

KT. 
W/GTRACK  SUIT  TROUSERS  TEXTILE  MATERIALS,  NT 

KNIT. 
PARTS  TROUSERS  &  BREECHES  TEX  MTRL  NESOI. 

NOT  KNIT. 
M/BBATHROBES  ETC  OF  TEX  MATL  CONT  <70%  SILK. 

KNIT. 
W/GNEGLIGEES  ETC  OF  OTHER  TEXTILE  MATERIALS. 

KNIT. 
M/BBATHROBES  ETC  OT  TEX  MAT  CONT  <  70%  SLK, 

NKT. 
W/GBATHROBES  ETC  SILK  CONT  <  70%  BY  WGT  SLK 

N  KNT. 
W/GNEGLIGEES  ETC  OF  OTHER  TEXTILE  MATERIALS, 

NKT. 
M^NIGHTSHIRTS  OF  TEX   MATL  CONT  <70%  SILK, 

KNIT. 
W/GNIGHTDRESSES  &  PAJAMAS  OF  OT  TEXTILE  MAT, 

KNIT. 
M/BNGHTSHRTS  &  PJMS  <70%  SLK/SLK  WST  NT  KNIT 
W/GNGHTDRSS  &  PJMS  <  70%  BY  WGT  SLK/SLK  WST, 

N  KT. 
TIES  BOW  TIES  &  CRAVATS  <70%  WGHT  OF  SLK. 

KNIT. 
TIES  BOW  TIES  AND  CRAVATS  OT  TEXTILE  MATE- 
RIAL. KNIT. 
TIES  BOW  TIES  AND  CRAVATS  SILK  NESOI,  NOT  KNIT 
TIES  &  CRAVATS  TEXTILE  MATERIALS  NESOI.  NOT 

KNIT. 
PANTY  HOSE  &  TIGHTS  CONT  <70%  SLK/SLK  WASTE, 

KNIT. 
SHAWLS  SCARVES  MUFFLERS  ETC  TEX  MATL  NESOI. 

KNIT. 
BRAS  CONT  LACE  NET  ETC  TEX  MTRL  <70%  SILK,  NT 

KT. 
BRAS  NT  CONT  LACE  NET  ETC  OT  TEX  MTRL  <70% 

SLK  N  K. 
GIRDLES  &  PANTY-GIRDLES  TEX  MTRL  EX  COTTON/ 

MMF. 
CORSETS  TEXTILE  MATERIALS  EX  COTTON  &  MAN- 
MADE  FIB. 


Group 


APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 
APPAREL 

APPAREL 

APPAREL 

APPAREL 
APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 

APPAREL 


HTS  1990 


6104693032 

6112192080 

6112192090 

6117900050 

6203293040 

6203493040 

6203493045 

6203493060 

6204294042 

6204294044 

6204693050 

6204699040 

6211203040 

6211206040 

6211390040 

6211490040 

6217900070 

6107994020 

6108994020 

6207996020 

6208996020 

6208998010 

6107294020 

6108392020 

6207290030 
6208290030 

6117200050 

6117200060 

6215100090 
6215900020 

6115190040 

6117106020 

6212101040 

6212102040 

6212200030 

6212300030 


CAT 


847 

847 

847 

847 

847 

847 

847 

847 

847 

847 

847 

847 

847 

847 

847 

847 

847 

850 

850 

850 

850 

850 

851 

851 

851 
851 

858 

858 

858 
858 

859 

859 

859 

859 

859 

859 


Phase 


3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 

a 

3 

3 

3 

3 
3 

3 

3 

3 
3 

3 

3 

3 

3 

3 

3 


1990  U.S.  imports 
(SME) 


123,834 
75 

1,654 

1.669 

3,278 

91.218 

4.208.490 

7.153.252 

30 

74.366 

388,726 

30,005.605 

15 

7.599 

328 

1,877 

28,027 

5.623 

23,813 

1.491 

21.769 

4,175 

0 

4.002 


INTEGRATION  PHASE  2— Continued 


Percent  o( 
total 


1994  Product  description 


.00 
.00 
.00 

.00 
.00 
.00 
.02 
.04 
.00 
.00 
.00 
.18 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 
.00 


4.307 
43.718 

.00 
.00 

11.669 

00 

3.419 

.00 

126,232 
4,052 

.00 
.00 

61,938 

.00 

10.975 

.00 

3.913 

.00 

2,463 

.or 

6,750 

.00 

1.438 

.00 

BRACES  SMLR  ARTICLES  &  PTS  OF  TEXTILE  MAT 
NESOI. 

BRACES  SMLR  ARTICLES  &  PTS  OF  TEXTILE  MAT 
NESOI. 

SHAWLS  SCARVES  &  THE  LIKE  CON  0  70%  SLK/SLK 
WST  NK. 

SHAWLS   SCARVES  AND  THE   LIKE  TEXTILE   MTRL 
NESOI,  NKT. 

OTH  KNT  COT  FAB  <30  CM  WD  >5%  ELSTMRC  YRN/ 
RUB  THRD. 

OTH  KNIT  FAB  <30  CM  WD  >5%  ELSTOMERIC  YRN/ 
RUB  THRD. 

OTHER  KNITTED  OR  CROCHET  COTTON  WIDTH<30 
CM. 

OTHER  KNITTED  OR  CROCHETED  MMF  S  WIDTH<30 
CM. 

OTHER  KNIT/CROCHET  ;  5%  OR  >  ELASTOMERIC  YRN 

OTHER    KNIT   OR    CROCHET    5%    OR    >    RUBBER 
THREAD. 

OTHER  WARP  KNIT  S{INCLUDNG  GALLOON)OF  COT- 
TON. 

S  OF  MANMADE  FIBERS  NESOI.  WARP  KNIT  

OTHER  COT  KT  OR  CROCHD  FAB.  CIR  KNIT.  >100 
MET  NUM. 

OTH     KNT/CROChET     FAB     DEL     KNIT/INTERLOCK 
NYLON,  NESOL 

OTH    KNT/CRCHET    FAB    DBL    KNT/INTRLCK    POLY- 
ESTER. NESOI. 

OTH   KNT/CROCHET   FAB   DBL   KNT/INTRLOCK   OTH 
MMF.  NESOI. 

OTHER     KNIT/CROCHET     OF     MAN-MADE     FIBERS. 
NESOI. 

WADDING  IN  THE  PIECE  OF  COTTON  

WADDING  IN  THE  PIECE  OF  MANMADE  FIBERS 

UM  NEEDLELOOM  FELTS  &   STICH-BONDED  FIBER 
FABRICS. 

NEEDLELOOM   FELTS   AND   STITCH-BONDED   FIBER 
FAB  NESOI. 

FELT  NOT  IMPREG  COAT  COVER  OR  LAMIN  TEX  MAT 
NESOI. 

FELT  NESOI  OF  LAMINATED  FABRICS  

FELT  NOT  LAMINATED  NESOI  OF  MANMADE  FIBER  .... 

NONWOVEN  LAM  FAB  OTH  THAN  FLOOR  COVERING 
UNDERL  AY. 

NONWOVENS    IMPREG.    COATED.   COVERED;    IMITA- 
TION SUEDE. 

NONWOVENS,   THERMAL   BONDED.   OF   STAPLE    FI- 
BERS. 

NONWOVENS,    OBTAIN    BY    MECH    ENTANGLEMNT. 
STAPLE  FIBER 

NONWOVENS,  OF  FILAMENTS  

NONWOVENS,  OF  STAPLE  FIBERS  

STITCH-BONDED    GOODS    OF    MANMADE    FIBERS. 
WARP  KNIT. 

WOVEN  FAB  CARD  NOT  <  85%  BY  WT  WOOL  NOT  > 
300  G/M2. 

WOVEN  TAPSTY/UPHOLSTY  NT  <  85%  WT  WOOL/ANI- 
MAL HAIR. 

WOV  TPSTY/UPHOLTY  WOOUANIMAL   HAIR   MM   FIL 
>300G/M2. 

WOVEN  FAB  CARD  MIXED  MM  FILAMENTS  WOOL/ANI- 
MAL HAIR. 

WOV  TPSTY/UPHOLTY  WOOUANIMAL  HAIR  MM  STP 
>300G/M2. 

WOVEN  FAB  CARD  MIXED  MM  STPLE  FIB  WOOUANI- 
MAL  HAIR. 

WOVEN  FABRICS  CARDED  WOOUFINE  ANIMAL  HAIR: 
OTHER. 

WOVEN  FABRICS  CARDED  WOOLVFINE  ANIMAL  HAIR: 
OTHER.  I 


Group 


APPAREL 

APPAREL 

APPAREL 

APPAREL 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 
FABRIC  .... 

FABRIC  .... 

FABRIC  .... 
FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 
FABRIC  .... 
FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 
FABRIC  .... 
FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 
FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 


HTS  1990 


JMI 


6212900040 

6212900090 

6214102000 

6214900090 

6002104000 

6002108000 

6002203000 

6002206000 

6002302000 
6002309000 

6002420000 

6002430080 
6002920000 

6002930020 

6002930040 

6002930060 

6002930080 

5601210010 
5601220010 
5602101000 

5602109090 

5602290000 

5602903000 
5602906000 
5603003000 

5603009010 

5603009030 

5603009050 

5603009070 
5603009090 
6002430020 

5111112000 

5111191000 

5111200500 

5111201000 

5111300500 

5111301000 

5111904000 

5111905000 


CAT 


859 

859 

859 

859 

222 

222 

222 

222 

222 
222 

222 

222 
222 

222 

222 

222 

222 

223 
223 
223 

223 

223 

223 
223 
223 

223 

223 

223 

223 

223 
223 

414 

414 

414 

414 

414 

414 

414 

414 


Phase 


3 

3 

3 

3 

3 

3 

3 

3 

3 
3 

3 

3 
3 

3 

3 

3 

3 

3 
3 
3 

3 

3 

3 
3 
3 

3 

3 

3 

3 
3 
3 

3 

3 
3 
3 
3 
3 
3 


1990  U.S.  Imports 
(SME) 


35.200 

11,675 

332.325 

32,900 

552.860 

743.978 

1,238,672 

2.143,669 

31 .732,376 
1 ,744,066 

4.086,638 

14.134.926 
56.303.594 

2,141,627 
20,240,228 

3.244,642 

12.508.928 

2.683,744 
664,594 
177.464 

30,130.156 

1,250,704 

23.688 
2.170.084 
1,300.180 


Percent  of 
total 


.00 

.00 

.00 

.00 

.00 

.00 

01 

.01 

.19 
.01 

.02 

.08 
.33 

.01 

.12 

.02 

.07 

.02 
.00 
.00 

.18 

.01 

.00 
.01 
.01 


45.871,798 

.27 

98.652,022 

.58 

12.934.334 

.08 

181.510.084 

72.829,428 

222,488 

.07 
.43 
.00 

11 

00 

732.847 

00 

161.017 

00 

624 

00 

319.592 

.00 

0 

.00 

85.019 

.00 

101 

.00 
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Integration  Phase  2— Continued 


1994  Product  description 


Group 


WV    FB   CM   WUCM    FAH   CN   >=85%   W/FAH   WGT 

<=200G/2S  OT. 
WOV  TAPESTY/UPHOLSTY  NOT  <  85%  WT  WOOL/ANI- 
MAL HAIR. 
WOV  TAPESTY/UPHOLSTY  NOT  <  85%  WT  WOOL/ANI- 
MAL HAIR. 
WOV  TAPESTYAJPHOLSTY  NOT  <  85%  WT  WOOUANI- 

MAL  HAIR. 
WOVEN  FAB  COMB  W/FAH  MIXED  M/S  WITH  MM  FILA- 
MENTS. 
WOVEN  FAB  COMB  W/FAH  MIXED  M/S  WITH  MM  FILA- 
MENTS. 
WOV  FAB  OF  COMB  W/FAH  MIXED  M/S  MM  STAPLE 

FIBER. 
WOV  FAB  OF  COMB  W/FAH  MIXED  M/S  MM  STAPLE 

FIBER. 
WOVEN  FABRICS  COMBED  WOOL/FINE  ANIMAL  HAIR: 

OTHER. 
WOVEN  FABRICS  COMBED  WOOL/FINE  ANIMAL  HAIR: 

OTHER. 
NEEDLELOOM  FELTS  &  STITCH-BONDED  FIB  FAB  OF 

WOOL. 
FELTNOT  IMPREG  COAT  COVER  OR  LAMIN  OF  WOOL 
OR  FAH. 

FELT  NOT  LAMINATED  NESOI 

WOV  PILE  &  CHENILLE  FABRICS  OF  WOOUFINE  ANIM 

HAIR. 
TUFTED  TEXTILE  FABRICS  OF  WOOL  OR  FINE  ANI- 
MAL HAIR. 
GAUZE.  NT  NAR  FAB  OTH  TEX  MAT,  OF  WOOL/FNE 

ANML  HR. 
GAUZE,  NT  NAR  FAB  OTH  TEX  MAT,  OF  WOOL^NE 

ANML  HR. 
GAUZE.  NT  NAR  FAB  OTH  TEX  MAT.  OF  WOOL/FNE 

ANML  HR. 
HAND-WOV  TAPESTRIES,  NESOI,  WOOL/FINE  HAIR, 

NESOI. 
WOVEN  NARROW  PILE  &  CHENILLE  FAB.  WOOL/FINE 

HAIR 
NARROW  WOVEN  FABRICS  OF  WOOL  OR  FINE  ANI- 
MAL HAIR. 
EMBROID    IN    PCE,    STRIPS    NESOI    OF   WOOL/FNE 

ANML  HAIR. 
QUILT  TEX  PROD  IN  PCE  1>  LAYER  MAT  WOOL  ANIM 

HAIR 
WOOUFINE    AN    HR    FABRC    IMPREGNATD    ETC    W 

POLYURATHNE. 
WOOUFINE  AN  HAIR  FABRIC  IMPREG  W  PLAS  EX  PU/ 

PVC. 
LOOPED  PILE  FABRICS  OTHER  TEX  MAT,  KNIT  OR 

CROCHET. 
OTHER  PILE  FABRIC  OTHER  TEXTILE  MATRL  KNIT/ 

CROCHET. 
OTHER  WARP  KNIT  FABRIC  OF  WOOL  OR  FINE  ANI- 
MAL HAIR. 
OTH      KNIT/CROCHET      FABRC,W0OL/FINE     ANIMAL 

HAIR,  NESOI. 
NYL/POLYMDS      UNBL/BL      TYPWRTR      RIB      BOTH 

SELVAGES  WOVN. 
NYLON/POLYAMDS       UNBLCH/BLCH       TYPEWRITER 

RIBON  OTHER. 
TYPEWRITER  OR  SIM  RIB  NAR  WOV  FAB:  OF  MAN- 
MADE  FIB. 
TYPEWRITER  RIBBONS  WOVEN.  OF  MAN-MADE  FI- 
BERS 

NARROW  FABRICS.  WOVEN.  OF  GLASS  FIBERS  

WOVEN  FABRICS  (EXC  NARROW  FAB).  GLS  FIBR  NT 

COLORD. 
WOVEN  FABRICS  (EXC  NARROW  FAB),  GLS  FIBER. 
COLORED. 


FABRIC  .... 

FABRIC  .... 

FABRIC .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 
FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  .. 

FABRIC  .. 

FABRIC  .. 

FABRIC  .. 

FABRIC  .. 

FABRIC  .. 
FABRIC  .. 

FABRIC  .. 


NTS  1990 


CAT 


5112111000 

5112191000 

5112191001 

'5112192000 

5112201000 

5112202000 

5112301000 

5112302000 

5112904000 

5112905000 

5602109010 

5602210000 

5602909000 
5801100000 

5802300020 

5803901000 

5803901100 

5803901200 

5805002500 

5806103020 

5806391000 

5810990010 

5811001000 

5903203010 

5903903010 

6001290000 

6001990090 

6002410000 

6002910000 

5407410010 

5407410020 

5806321010 

9612109010 

7019201000 
7019202000 

7019205000 


Ptiase 


414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 
414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

414 

621 

621 

621 

€21 

622 
622 

622 


1990  U.S.  HTports 
(SME) 


3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 
3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 
3 


INTEGRATION  PHASE  2— Continued 


Percent  of 
total 


1994  Product  description 


2,820 

1.365,437 

221,220 

140.378 

3.321 

736 

2.274 

689 

7,081 

193 

251,667 

788,656 

110,989 
933,800 

5,057 

6.924 

0 

6.199 

65,584 

283 

23.708 

10.842 

168 

2.346 

8,963 

246 

3,044 

171,864 

129,242 

0 

222,955 

2,135.290 

5,377,838 

1,407,684 
24,056.735 

5.998,063 


.00 

.01 

.00 

.00 

JOO 

JOO 

.00 

.00 

.00 

.00 

.00 

.00 

.00 
.01 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.00 

.01 

.03 

.01 
.14 

.04 


WOVEN  FABRIC  OF  NOIL  SILK:  <85%  SLKj^LK  WST 

NESOI. 
WV  FAB  CONT  <85%  N  SUB  W/C/MMF  REST.  NESOI 
WOV  FAB  OF  FLAX  CON  >=85  FLAX  BLCH  UBL  WID  > 

127CM. 
WOV  FAB  OF  FLAX  CON  >=85%  FLAX  UNBL  BL  WID 

<=127CM. 
WOV  FAB  OF  FLX  CON  >=85%  FLAX  NT  BL  OR  UBL 

W>127CM. 
WOV    FAB    FLAX    >=85%    FLAX    N-BLAINBL    WIDTH 

<=127CM. 
WOV  FAB  FX  LESS  85  PER  FX  NOT  SUB  COT  MM  RES 

OTHR. 
WOV  FAB  FX  <86%  FX  <=17%  W/FAH  N-COT/MMF  WD 

>127CM. 
WOV  FAB  FLX  <85%  FX  UBL  OR  BL,  <=17%  W/FAH 

<=127CM. 
WOV  FAB  FX  <85%  FX.  CONT  COT  &  MMF,  UBL  &  BL 

NOR. 
WOV  FAB  FLX  <  85%  FLX  NOT  BL  OR  UBL   WIDTH  > 

127CM. 
WOV    FAB    FLX<85%    FLX,    NOT    BLCH    OR    BLCH 

WIDTH<=127CM. 
WV  FB  VEG  FB  CN  CT/MMF  NOT  SUB  COT/MMF  RES 

NESOI. 
WOV  FAB  \/EG  FIB  <=17%  W/FAH  N-CNT  COT/MMF 

NESOI. 
WOV   PILE   &   CHENILLE   FIB  OF  VEG   FIBERS    EXC 

COTTON. 
WOV    PILE   &   CHENILLE    FABRIC   TEX    MAT.    NESOI, 

NESOI. 
TERRY  TOWELING,  NOT  NARROW  OTH  TEX  MATE- 
RIAL, OTHER. 
TUFTED   TEX    FAB,   OT   CARPET   AND   OT  TEX   FLR 

COVRNG  OT. 
GAUZE.  NT  NAR  FAB  OTH  TEX  MAT,  VEG  FIB,  EXC 

COTTON. 
GAUZE,   NOT   NARROW   OTH   TEXTILE   MAT,   NESOI 

NESOI. 
TEX  FABRICS  IMPREG  ETC  NESOI.  VEG  FIBER  NOT 

COTTON. 
TRUNKS.  SUITCASES,  ETC,  VEG  FIBER,  NOT  PILE  OF 

COTTON. 
ATTACHE  CASES,  BRIEF  CASES.  ETC,  OF  COTTON 
TRUNKS,  SUITCASES,  VANITY  CASES,  ETC.  OF  COT- 
TON. 
HANDBAGS,  OUTR  SURF  TEXT.  WHOLLY/PART  BRAID 

COTTON. 
HANDBAGS,  OTR  SURF  TEX,  NOT  BRAID.  NOT  TUFT/ 

PL,  COTTON. 
HANDBAG.OTR  SUR  TEX.EX   BRAID.EX   TUF/PLVEG 

FBR.NES. 
ART  FOR  POCKET/HANDBAG.NOT  PILE  OR  TUFTD  OF 

COTTON. 
ART  ."^OR  POCKET  OR  HANDBAG,  OF  COTTON 
TRAVEL,   SPORTS   &   SIMILAR   BAGS,   OUTER   SURF 

COTTON. 
TRAVEL,  SPORTS  BAGS,  ETC.  OF  COTTON  . 

OTHER  BAGS,  OF  COTTON  

HAND-WOVEN  TAPESTRIES,  NESOI:  OF  COTTON 
WOV  LABELS,  SIMI  ART  TEX  MAT.  NOT  EMBROID  OF 

COTTON. 
KNITTED  LABEL.  OF  TEX  MAT  NOT  EMBROID  OF  COT- 
TON. 
BLANKET    N/ELEC    4   TRAVEL    RUGS   OF   COTTON 

WOVEN. 
BLANKET    N/ELEC    &    TRAVEL    RUGS    OF    COTTON 

NESOI. 
TABLECLOTHS  &  NAPKINS.  DAMASK.  COTTON 
TABLECLOTHS  AND  NAPKINS.  PLAIN  WOVEN    COT- 
TON. 


Group 


FABRIC  .. 

FABRIC  ... 
FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  ... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

FABRIC  .... 

MADE-UP 

MADE-UP 
MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 
MADE-UP 

MADE-UP 
MADE-UP 
MADE-UP 
MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 

MADE-UP 
MADE-UP 


HTS  1990 


5007106090 

5007906090 
5309110010 

5309110090 

5309190010 

5309190090 

5309213090 

5309214010 

5309214090 

5309293090 

5309294010 

5309294090 

5311003090 

5311004000 

5801901000 

5801902090 

5802200090 

5802300090 

5803902000 

5803904090 

5907009010 

4202124000 

4202128020 
4202128060 

4202224020 

4202224500 

4202228030 

4202324000 

4202329530 
4202921500 

4202923015 
4202926000 
5805003000 
5807101010 

5807901010 

6301300010 

6301300020 


CAT 


6302511000 
6302512000 


JMI 


810 

810 

810 

810 

810 

810 

810 

810 

810 

810 

810 

810 

810 

810 

810 

810 

810 

810 

810 

810 

810 

369 

369 
369 

369 

369 

369 

369 

369 
369 

369 
369 
369 
369 

369 

369 

369 

369 
369 


Phase 


3 
3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 
3 

3 

3 

3 

3 

3 
3 

3 
3 

3 
3 

3 

3 

3 

3 

3 


1990  U.S.  imports 
(SME) 


80.454 

675,473 
4,578,199 

1.064.800 

1,842,051 

904.512 

128.707 

1,032.211 

1,533,884 

1,014,040 

2,562,632 

1,543,284 

253.741 

5.999.826 

46,083 

28,679 

8 

63.563 

43,225 

500 

9.187 

4,345.957 

403,716 
544.663 

699.394 

46,030.960 

1,115,829 

4,295.331 

478.261 
44,160,832 

1,818.677 

3.969,444 

355.836 

34,442 

2.967 

15.592,968 

1,378,760 

3,395,878 
11,855.052 


Percent  of 
total 


.00 

.00 
.03 

.01 

01 

01 

.00 

.01 

.01 

.01 

.02 

.01 

.00 

.04 

.00 

.00 

.00 

.00 

00 

00 

.00 

.03 

.00 
.00 

.01 

.27 

.01 

.03 

.00 
.26 

.01 
.02 
.00 
.00 

.00 

.09 

.01 

.02 
07 
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Integration  Phase  2— Continued 


1994  Product  description 

Group 

HTS  1990 

CAT 

Phase 

1990  U.S.  imports 
(SME) 

Percent  of 
total 

TABLCLOTH  &  NAPKINS.  COTTON.  NESOI  

MADE-UP 

6302513000 

369 

3 

41.035.255 

.24 

TABLE  LINEN  OF  COTTON,  NESOI  

MADE-UP 

6302514000 

369 

3 

24.472.656 

.14 

DISH  TOWELS  OF  TERRY  TOWELING  FABRIC.  COT- 
TON. 
TOILET  &  KIT  LINEN  EXCEPT  TOWELS.  TERRY  FAB 

MADE-UP 

6302600010 

369 

3 

10.641.609 

.06 

MADE-UP 

6302600030 

369 

3 

50.016.210 

.29 

COTTET. 

COTTON  DISH  TOWELS  OF  PILED  OR  TUFTED  CON- 

MADE-UP 

6302910005 

369 

3 

14.976.660 

.09 

STRUCTION. 

TLT  &  KIT  LINEN  OT  THAN  TOWELS  OF  COT,  PLD/TFT 

CON. 
COT    DISH    TOWELS.   N-JACQ   FIG.    N-PILED/TUFTED 

MADE-UP 

6302910025 

369 

3 

1.517.862 

.01 

MADE-UP 

6302910045 

369 

3 

40.799.873 

.24 

CONSTR. 

COT  TOWELS  N-DISH  TOWELS;  N-JAQ  FIG  OR  PLD/ 

MADE-UP 

6302910050 

369 

3 

21.047.904 

1?. 

TFT  CON. 

TOWELS  OT  THAN  TOLIET  &  KITCHN  LINEN  OF  COT, 

MADE-UP 

6302910060 

369 

3 

2.971.770 

.C? 

NESOI. 

#. 

CURTAIN   (DRAPES)   &   INT   BLNDS/BD  VAL  KT/CRO- 

MADE-UP 

6303110000 

369 

3 

987.896 

.0! 

CHET  COT. 

CURTAIN     &     INTERIOR     BLINDS/BED     VALANCES. 

MADE-UP 

6303910000 

369 

3 

6.944.067 

.04 

NESOI.  COT. 

OTHER   FURNISHING   ART   NT  9404   NESOI   KT/CRO- 

MADE-UP 

6304910020 

369 

3 

7.117.509 

.04 

CHET  COT. 

OTHER  FURNISH  ART  NT  9404   NESOI   NT  KT/CRO- 

MADE-UP 

6304920000 

369 

3 

26.716.393 

.16 

CHET  COT. 

SACKS  &  BAGS  KIND  USED  FOR  PACKING  OF  GOODS 

MADE-UP 

6305200000 

369 

3 

1,761.948 

.01 

COTTON. 

TARPAULINS.  AWNINGS  AND  SUNBLINDS  OF  COTTON 

MADE-UP 

6306110000 

369 

3 

4.726 

.00 

DUSTCLOTHS.  MOP  CLOTHS  &  POLISHING  CLOTHS 

MADE-UP 

630-'-'010OO 

369 

3 

7,624.101 

.04 

OF  COT. 

BAR  MOPS  OF  COTTON  TERRY  FABRIC N^ADE-UP 

6307102020 

369 

3 

74.930.696 

.44 

LABELS  OF  COTTON  

MADE-UP 
MADE-UP 
MADE-UP 

6307903010 
6307904010 
6307905010 

369 
369 
369 

3 
3 
3 

2.287 

138,746 

32.734 

.00 

CORDS  AND  TASSELS  OF  COTTON  

.00 

CORSET.  FOOTWEAR  OR  SIMILAR  LACING  OF  COT- 
TON. 
SURGICAL  TOWELS 

.00 

MADE-UP 

6307908710 

369 

3 

40.516.075 

.24 

SURGICAL  TOWELS 

MADE-UP 
MADE-UP 
MADE-UP 
MADE-UP 

6307909010 
6307909050 
6307909050 
6307909545 

369 
369 
369 
369 

3 
3 
3 
3 

12.799.861 

18.337.581 

1.746.436 

375,947 

.08 

PILLOW  SHELLS.  OF  COTTON  

.11 

OTHER  TOWELS  OF  COTTON  

.01 

PILLOW  SHELLS.  OF  COTTON  ...; 

00 

OTHER  TOWELS  OF  COTTON  

MADE-UP 
MADE-UP 

6307909550 
6307909590 

369 
369 

3 
3 

1,152,368 
3,705.007 

.01 

OTHER  TOWELS  OF  COTTON  

.02 

UPR  &  PARTS  FTWEARCOT  >=50%  OUTR  SRFCE  OF 

MADE-UP 

6406107560 

369 

3 

13.734,385 

.08 

TEXT  MAT. 

UPR  &  PARTS  FTWEARCOT  >=50%  OUTR  SRFCE  OF 

MADE-UP 

6406107700 

369 

3 

13.921.598 

.08 

TEXT  MAT. 

PILLOWS.  CUSHIONS  AND  SIMILAR  FURNISHING  OF 

MADE-UP 

9404901000 

369 

3 

2.263,746 

.01 

COTTON. 

BEDDING  ARTICLES  OF  COTTON  NOT  DECORATED 

MADE-UP 

9404908000 

369 

3 

1,292.018 

.010 

NESOI. 

MATTRESS  SUPPORTS  OF  COTTON.  NESOI  

MADE-UP 

9404909040 

369 

3 

480.671 

.00 

BLANKET    N/ELEC    &    TRAVEL    RUG    WOOL    F/HAIR 

MADE-UP 

6301200010 

464 

3 

747.139 

.00 

NT>3M  LGTH. 

BEDSPREADS  CONT  >=85'!'o  BY  WGT  OF  WOOL'FAH 

MADE-UP 

6304193040 

469 

3 

18.478 

.00 

NOT  KNIT. 

OTHER    FURNISH    ART    NESOI    KT/CROCHET    NESOI 

MADE-UP 

6304910050 

469 

3 

70.696 

.00 

WOOL  HAIR. 

OTHER  NT  KT  NESOI  MAT  WALL  HANG  WOOL  HAIR 

MADE-UP 

6304991500 

469 

3 

45,739 

00 

NESOI. 

OTHER  NT  KT  NESOI  TEX  MAT  NESOI  NESOI  WOOL 

HAIR. 
NEDLECRFT    SET    WOV    TAB    4    YRN/RETAIL    SALE 

MADE-UP 

6304996010 

469 

3 

251.448 

00 

MADE-UP 

6308000010 

469 

3 

47,730 

00 

WOOL  YARN. 

PRT  FTWR  OT  UPR  &  PRT  OT  STF  OT  TX  M  O  CT  OF 

MADE-UP 

6406108020 

469 

3 

805.571 

00 

W/FAH. 

PRT  FTWR  OT  UPR  &  PRT  OT  STF  OT  TX  M  0  CT  OF 

MADE-UP 

6406109020 

469 

3 

526.314 

.00 

W/FAH. 

HAND-WOVEN    TAPESTRIES,    NESOI:    NESOI.    MAN- 

MADE-UP 

5805004010 

666 

3 

98.309 

.00 

MADE  FIBER. 

ELECTRIC  BLANKETS  

MADE-UP 
MADE-UP 

6301100000 
6301400010 

666 
666 

3 
3 

229.493 
62.665.200 

.00 

BLANKET  N/ELEC  &  TRAVEL  RUGS  OF  SYN  FIBERS. 

.37 

WOVEN. 
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BLANKETS  N/ELEC  &  TRAVEL  RUGS  OF  SYN  FIBERS,     MADE-UP 

NESOI. 
BLANKETS   AND  TRAVELING   RUGS   OF   ARTIFICIAL     MADE-UP 

FIBER. 
TABLECLOTHS   AND   NAPKINS,    DAMASK,   MANMADE     MADE-UP 

FIBERS. 
TABLECLOTH  &  NAPKIN,  MANMADE  FIBERS  EXCEPT     MADE-UP 

DAMASK. 
TABLE  LINEN  EX  TABLECLOTH/NAPKIN  OF  MANMADE     MADE-UP 

FIBER. 
BED.TABLE,TOILET,KT  LNEN  NESOI  MMF  PILE/TUFT     MADE-UP 

CONST. 
BED.  TABLE,  TOILET,  &  KITCHEN  LINEN  NESOI,  MMF  .     MADE-UP 
CURTAIN    (DRAPE)   &   INTER    BLND/BD   VAL   KT/CRO     MADE-UP 

SYN  FIB. 

CURTAIN  &  INT  BLINDS;  VALANCES.  KNIT  ARTIFICIAL     MADE-UP 
FB. 

CURT  &  INTER  BUNDS/BED  VALCS.  SUBHEAD  5407     MADE-UP 

ETC.. 
CURTN   &   INT  BLNDS/BED  VAL  NESOI,  NESOI   MAT     MADE-UP 

ART  FIB. 
OTHER  FURNISH  ART  EXC  9404  BEDSPRED  KT7CR0-     MADE-UP 

CHET  MMF. 
OTHER  FURNISH  ART  NT  9404  BEDSPRD  NESOI  MMF     MADE-UP 

W/TRIM. 
OTHER  FURNISH  ART  NT  9404  BEDSPRD  NESOI  MMF     MADE-UP 

NESOI. 
OTHER   FURNISHING  ART  NT  9404   NESOI   KT/CRO-     MADE-UP 

CHET  MMF. 
OTHER  FURN  ART  NT  9404  NESOI  NT  KT/CROCHET     MADE-UP 

SYN  FIB. 
OTHER  NT  KT  NESOI  TEX  MAT  NESOI  NESOI  ARTI  Fl-     MADE-UP 

BERS. 

OTHER  TOWELS  OF  MAN-MADE  FIBERS  MADE-UP 

OTHER  TOWELS  OF  MAN-MADE  FIBERS  MADE-UP 

OTHER  TOWELS  OF  MAN-MADE  FIBERS  MADE-UP 

QUILTS.EIDERDOWNS.COMFORTR.OTR    SHELL    MAN-     MADE-UP 

MADE  FIBR. 
MATTRESS  SUPPORTS  OF  MAN-MADE  FIBERS,  NESOI     MADE-UP 
WOVEN  LABELS.  SIMI  ART  TEX  MAT,  NOT  EMBROtD     MADE-UP 

MMF. 

WOV  LABEL  OF  TEX  MAT  NOT  EMBROID  OF  MMF  MADE-UP 

EMBROIDERY  WITH  VISIBLE  GROUND  OF  MMF;  LA-     MADE-UP 

BELS. 
SACK    &    BAG    FOR    PKG    GOOD    M-M    MAT    POLY-     MADE-UP 

ETHYLENE  >=1  KG. 
SACK    &    BAG    FOR    PKG    GOOD    M-M    MAT    POLY-     MADE-UP 

ETHYLENE  <  1KG. 
SACK   &   BAG   FOR   PKG  GOOD  MANMADE  TEXTILE     MADE-UP 

MAT  NESOI. 
TARPAULIN,  AWNINGS  &  SUNBLINDS  OF  SYNTHETIC     MADE-UP 

FIBERS. 
TARPAULIN,  AWNING  &  SUNBLIND  ARTIFICAL  FIBERS      MADE-UP 
TENTS,  EXCEPT  SCREEN  HOUSES,  OF  SYNTHETIC     MADE-UP 

FIBERS. 
TENTS,   EXCEPT  SCREEN  HOUSES,  OF  SYNTHETIC     MADE-UP 

FIBERS. 
LABELS  OF  TEXTILE  MATERIALS  OTHER  THAN  COT-     MADE-UP 

TON. 
CORDS  AND  TASSELS  OF  TEXTILE  MATERIALS  EX     MADE-UP 

COTTON. 
CORSET,  FOOTWEAR  OR  SIMILAR  LACING,  TEX  MAT     MADE-UP 

EX  COT. 
NEDLECRFT  SET  WOV  FAB  &  YRN  FOR  RETAIL  SALE     MADE-UP 

NESOI. 
PRT  FTWR  OT  W»R  &  PRT  OT  STF  OT  TX  M  O  CT  OF     MADE-UP 

MMF. 
PRT  FTWR  OT  UPR  &  PRT  OT  STF  OT  TX  M  O  CT  OF     MADE-UP 

MMF. 
ATTACHE  CASES,  BRIEF  CASES.  ETC.  OF  MAN-MADE     MADE-UP 

FIBERS. 


HTS  1990 


6301400020 

6301900010 

6302530010 

6302530020 

6302530030 

6302931000 

6302932000 
6303120000 

6303190010 

6303920000 

6303990010 

6304112000 

6304191500 

6304192000 

6304910040 

6304930000 

6304996020 

6307909050 
6307909550 
6307909590 
9404909020 

9404909040 
5807101020 

5807901020 
5810920030 

6305310010 

6305310020 

6305390000 

6306120000 

6306190010 
6306229000 

6306229030 

6307903020 

6307904020 

6307905020 

6308000020 

6406108040 

6406109040 

4202128030 


CAT 


666 
666 
666 
666 

666 

666 

666 
666 

666 

666 

666 

666 

666 

666 

666 

666 

666 

666 
666 
666 
666 

666 
669 

669 
669 

669 

669 

669 

669 

669 
669 

669 

669 

669 

669 

669 

669 

669 

670 


Phase 


3 
3 

3 

3 

3 

3 

3 
3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 
3 
3 
3 

3 
3 

3 

3 

3 

3 

3 

3 

3 
3 

3 

3 

3 

3 

3 

3 

3 

3 


1990  U.S.  imports 
(SME) 


9,580,594 

541.498 

3.486,21 1 

13,844.131 

13,154,875 

106,805 

740,477 
15.054.926 

49,334 

47,747.534 

113.328 

4.421,333 

3.474,878 

6.039,691 

9.748.814 

42,879,730 

952,906 

1,964.740 
1,394,972 
4,485,008 
3,501.778 

61,481 
4,577,746 

423,691 
50.170 

14,344,157 

145,775,707 

18,416,736 

2,071,308 

130,824 
89,570,664 

30.376,677 

244,565 

1,063.125 

2,995,661 

294.034 

4,272,422 

4,827.888 

10.802,054 


Percent  ol 
total 


.06 

.00 

.02 

08 

.08 

00 

.00 
.08 

.00 

28 

.00 

03 

.02 

.04 

.06 

2b 

.01 

.01 
.01 
.03 
.02 

.00 
.03 

-00 

.00 

.08 
.86 

.11 

.01 

.00 
.53 

.18 

.00 

.01 

.02 

00 

.03 

.03 

J06 


JMI 
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HTS  1990 

CAT 

Phase 

1990  U.S.  imports 
(SME) 

Percent  of 
total 

TRUNKS,  SUITCASES.  VANITY  CASE.  ETC.  OF  MAN- 

MADE-UP 

4202128070 

670 

3 

71,386.413 

.42 

MADE  FIBER. 

HANDBAGS.  OUTR  SURF  TEX,  WHO/PT  BRAID,  MAN- 

MADE-UP 

4202224030 

670 

3 

355.293 

.00 

MADE  FIBR. 

HANDBAGS,  OTR  SURF  TEX,  EX  BRAID.  PliyTUFT.  M- 

MADE-UP 

4202228050 

670 

3 

10,610,268 

.60 

M  FIBER. 

ART  FOR  POCKET  OR  HANDBAG.  OF  MAN-MADE  FI- 

MADE-UP 

4202329550 

670 

3 

5.735.259 

.03 

BERS. 

BACKPACKS  OF  MAN-MADE  FIBER 

MADE-UP 
MADE-UP 

4202923020 
4202923030 

670 
670 

3 
3 

18.745.554 
136,578.130 

.11 

TRAVEL.  SPORTSBAGS,  ETC,  NOT  BACKPACKS,  MAN- 

.80 

MADE-FIBER. 

OTHER  BAGS.  OUTER  SURFACE  OF  MAN-MADE  FI- 

MADE-UP 

4202929020 

670 

3 

9.531.075 

.06 

BERS. 

TRUNKS.  SUITCASES.  ETC.  VEG  FIBER.  NOT  PILE. 

MADE-UP 

4202126000 

870 

3 

33,479.831 

2Q 

NESOI. 

ATTACHE  CASES.  BRIEF  CASES.  SCHOOL  SATCHEL. 

MADE-UP 

4202128040 

870 

3 

154,490 

.00 

ETC,  NESOI. 

TRUNKS,  SUITCASE,  VANITY  CASE.  ETC.  SURF  TEX- 

MADE-UP 

4202128080 

870 

3 

403,171 

.00 

TILE,  NESOI. 

TRAVEL.   SPORTS   &   SIMILAR   BAGS,   OUTER   SURF 

MAOE-UP 

4202922000 

870 

3 

12,748.605 

.07 

EXC  COTTON. 

TRAVEL.   SPORTS    BAGS,    ETC.   OF   TEXTILE    MATE- 

MADE-UP 

4202923040 

870 

3 

608.010 

.00 

RIALS.  NESOI. 

OTHER    BAGS,    OUTER   SURF   TEXTILE    MATERIALS, 

MADE-UP 

4202929030 

870 

3 

132.527 

.00 

NESOI. 

HANDBAGS.  OUTR  SURF  TEX.  WHOLLY/PART  BRAID, 

MADE-UP 

4202224040 

871 

3 

197.454 

.00 

NESOI. 

HANDBAG.  OTR  SUR  TEX,  EX  BRAID.  EX  TUF/PL.  VEG 

MADE-UP 

4202226000 

871 

3 

2.774.086 

.02 

FBR.  NES. 

HANDBAGS.   OTR   SURF   TEX,    EX    BRAID.    PIL/TUFT. 

MADE-UP 

4202228060 

871 

3 

208,044 

.00 

NESOI. 

ART   FOR   POCKET/HANDBG,   VEG   FIBR.   NOT   PILE/ 

MADE-UP 

4202328000 

871 

3 

50.368 

.00 

TUFT.  NESOI. 

ART  FOR  POCKET  OR  HANDBAG.  OUTER  SURFACE 

MADE-UP 

4202329560 

871 

3 

13.982 

.00 

TEXT.  NESOI. 

PRT  FTWR  OT  UPR  &  PRT  OT  STF  OT  TX  M  0  CT 

MADE-UP 

6406108060 

899 

3 

36.297 

.00 

OTHER. 

PRT  FTWR  OT  UPR  &  PRT  OT  STF  OT  TX  M  O  CT 

MADE-UP 

6406109060 

899 

3 

72.272 

.00 

OTHER. 

NYLON  TEXTURED  SINGLE  YRN  <=  500  DECITEX  NT 

YARN  

5402313000 

600 

3 

4,375.228 

.03 

RETAIL. 

NYLON  TEXTURED  MULTIPLE  YN  <=  500  DECTEX  NT 

YARN 

5402316000 

600 

3 

6,167.668 

.04 

RETAIL. 

NYLON  TEXTURED  SINGLE  YARN  >500  DECITEX  NOT 

YARN 

5402323000 

600 

3 

80,338.928 

.47 

RETAIL. 

NYLON  TEXTURED  MULTIPLE  YARN  >500  DECTEX  NT 

YARN  

5402326000 

600 

3 

3.311,133 

.02 

RETAIL. 

POLYESTER  TEXTURED  SINGLE  YARN  NOT  FOR  RE- 

YARN   

5402333000 

600 

3 

28.676.161 

.17 

TAIL  SALE. 

POLYESTER     TEXTURED     MULTIPLE/CABLED     YARN 

YARN  

5402336000 

600 

3 

2.494.180 

.01 

NOT  RETAIL. 

SYN  FIL  TEX  YN  OF  POLYETHYLENE/PROPYLENE  NT 

YARN  

5402393010 

600 

3 

43,747.321 

.26 

RETAIL 

SYN   FIL  TEX    YN    EXC    NYiyPOLYESTER/ETHYLENE/ 

YARN 

5402393090 

600 

3 

6,508.470 

.04 

PROPYLEN. 

SYN   FIL   YN    POLYETHYLENE/PROPYLENE   <67   DEC 

YARN 

5402396010 

600 

3 

9.244.294 

.05 

MULT  CAB. 

S  FL  YR  N  SW  T  N  RT  SL  1  S  MNF  <67  DCX  TX  Y  0  M/ 

CB 
ARTIFICIAL  FILAMENT  TEXTURED  SINGLE  YARN  NT 

YARN  

5402396090 

600 

3 

1.086.703 

.01 

YARN 

5403203000 

600 

3 

1.021.404 

.01 

RETAIL. 

ARTIFICIAL  FILAMENT  TEXTURED  MULTIPLE  YN  NT 

YARN  

5403206000 

600 

3 

52.780 

.00 

RETAIL. 

NYL  HIGH  TENACITY  MULTIFLMNT  YRN  NT  RTL  TWST 

>=5M. 
NYLON  HIGH  TENACITY  MULTIPLE/CABLED  YARN  NT 

YARN 

5402103040 

606 

3 

19.218.213 

.11 

YARN  

5402106000 

606 

3 

2.211.543 

.01 

RETAIL. 

POLY  HGH  TNCTY  MULTIFLMNT  YN  N  RTL  TWST  >=5 

YARN  

5402203040 

606 

3 

12.218.750 

.07 

PR  MTR. 

POLYESTERS  HIGH  TENACITY  MULTIPLE'CABLED  NT 

YARN 

5402206000 

606 

3 

467.687 

.00 

RETAIL. 
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NYLON  MULTIFLMNT  YRN  W  TWIST  >=5<=50  TRN  PER 

MTR. 
POLY.  75   >  DECjTEX  >  80,  TWIST  >=5  TRUNS  PER 

MET.  I 

SYN    FIL    YRN    NDLYETHYLENE/PROPYLENE    MULT 

>=5<=50TM2. 
SYN    FIL   YRN   OTH    TEX    MAT   M0N0<67    DC   MULT 

>=5<=50TM2. 
NYLON  FILAMENT  YN  TWIST  >50  TURNS/M  NT  RETAIL 

SALE. 
POLY  TWIST  >50  TURNS/MET,  75<DECITEX<80 
SYN  FILA  YARN  EXC  NYLON,POLYESTER  TWST  >50 

TURNS/M. 
NYLON   FILAMENT  YARN  MULTIPLE/CABLED   NT  RE- 
TAIL SALE. 
POLYESTERS   FILMT  YN   MULTIPLE/CABLED   NT   RE- 
TAIL SALE. 
SYN   FILA   YN   EXC   NYLON/POLYESTERS   MULTIPLE/ 

CABLED.  |l 

Vise  RYN  HGH  TNCTY  MONO/MULTIFLMNT  UNT/TW 

<5  TRN/M. 
VISCOSE  RAYONIHI  TENCITY  MULTIPLE/CABLED  NT 

RETAIL.  ! 

Vise     RYN     TWST     •N'>=5<=120     TRNS     PER     MTR 

MULTIFILMNT 
VISCOSE  RAYON  TWIST  >120  TURNS/M  YN  NT  RETAIL 

SALE. 
CELL  ACE  MULTIFLMNT  YARN  TWST  >=5  TR/M  <67 

DECITEX. 
ART  FILA  MULTIFILAMENT  <67  DECITEX  W  TWST  >=5 

TR/M. 
VISCOSE   RAYON  MULTIPLE/CABLED   NOT   FOR   RE- 
TAIL SALE. 
CELLULOSE   ACETATE    MULTIPLE/CABLED    NOT   RE- 
TAIL SALE. 
ART  FILA  EXP  VISCOSE  RAYON/ACETATE  MULTIPLE/ 

CABLED. 
YRN  N  SWG  TD  SVN  ST  F  N  RT  SL  O  PY  ST  F  M  AS  F 

SY. 
YRN  N  SWG  TD  SVN  ST  F  N  RT  SL  O  PY  ST  F  M  AS  F 

MCY. 
YRN  N  SWG  THD  $YN  ST  FB  MX  MNLY/SLY  WL  OR  FN 

AN  HR, 
YRN  N  SWG  THD  SYN  STP  FIB  MX  MNLY/SLY  W  CT 

<=52NM. 
YRN  N  SW  TD  SY  ST  FB  N  RT  SL  YR  PL  S  F  M  C 

>52NM. 
YRN  N  SW  TD  SY  ST  F  N  RTL  SL  OT  YR  POLY  ST  F 

NESOI. 
YR  N  SWG  TH  SYN  ST  FB  N  RT  SL  O  Y  AC/MAC  M  W/ 

FAH. 
YR  N  SWG  TH  SYN  ST  FB  N  RT  SL  O  Y  AC  MAC  MX 

COTTON. 
YR  N  SW  TH  SY  ST  FB  N  RT  SL  O  Y  AC/MAC  S  F  M  AT 

SY. 
YR  N  SW  TH  SY  ST  FB  N  RT  SL  O  Y  AC/MAC  SF  M  AT 

MCY. 
YRN  NT  SEWING  THD  OF  SYN  STPL  FIB  NT  FOR  RETL 

SALE. 
YRN  N  SWG  TH  SYN  STP  FB  N  RTL  SL  OTH  YRN  MX 

WUFAH. 
YRN  N  SWG  TH  SVN  STP  FB  N  RTL  SL  OTH  YRN  MX 

COTTON. 
YRN  N  SWG  TH  SY  ST  FB  N  RT  SL  OT  Y  OT  M  ART  F 

SYN. 
YRN  OF  SYN  STP  FIB  NT  FOR  SALE  MIXED  W.  ART  FIB 

M/C. 
YRN  N  SWG  THD  SYT  ST  FB  N  RTL  SALE  OTHER  YRN 

NESOI. 
YRN  N  SWG  TH  ART  ST  F  N  RT  SL  OT  YR  M.'S  WOOL 

OR  FA. 


Group 


JMI 


YARN 

YARN 

YARN 

YARN 

YARN 

YARN 
YARN 

YARN 

YARN 

YARN 

YARN 

YARN 

YARN 

YARN 

YARN 

YARN 

YARN  . 

YARN  . 

YARN  . 

YARN  . 

YARN  . 

YARN  . 

YARN  . 

YARN  . 

YARN  . 

YARN  . 

YARN  . 

YARN  . 

YARN  . 

YARN  . 

YARN  . 

YARN  . 

YARN  . 

YARN  .. 

YARN  .. 

YARN   . 


HTS  1990 


5402410040 

5402430040 

5402490070 

5402490080 

5402510000 

5402520000 
5402590000 

5402610000 

5402620000 

5402690000 

5403103040 

5403106000 

5403310040 

5403320000 

5403330040 

5403390040 

5403410000 

5403420000 

5403490000 

5509513000 

5509516000 

5509520000 

5509530030 

5509530060 

5509590000 

5509610000 

5509620000 

5509692000 

550S694000 

5509696000 

5509910000 

5509920000 

5509992000 

5509994000 

5509996000 

5510200000 


CAT 


606 

606 

606 

606 

606 

606 
606 

606 

606 

606 

606 

606 

606 

606 

606 

606 

606 

606 

606 

607 

607 

607 

607 

607 

607 

607 

607 

607 

607 

607 

607 

607 

607 

607 

607 

607 


Phase 


3 

3 

3 

3 

3 

3 
3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 


1990  U.S.  imports 
(SME) 


38,951.971 
51 ,263.563 

3,162.695 
15,052.307 

3,261 .386 

609,151 
2.525,485 

694,194 

5,757,947 

5,782,268 

20.198.329 

331 ,349 

63,273.956 

6,294.074 

46,472.607 

278,063 

6,589.564 

557.855 

844,602 

27,703 

2,646 

46.404 

2,302,645 

6.903.703 

430,372 

769.652 

26,117 

15.191 

108.602 

650,884 

129,474 

71,006 

0 

36.290 

309,597 

10,862 


Percent  of 
total 


.23 
.30 
02 
.09 
.02 

.00 

.01 

.00 
.03 
.03 
.12 
.00 
.37 
.04 
.27 
.00 
.04 
.00 
.00 
.00 
.00 
.00 
01 
.03 
.00 
.00 
00 
00 
.00 
00 
00 
.00 
.00 
00 
01 
00 
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Integration  Phase  2— Continued 


1994  Product  description 

f 

Group 

HTS  1990 

CAT 

Phase 

1990  U.S.  imports 
(SME) 

Percent  of 
total 

YRN  N  SWG  THD  ART  STP  FB  N  RT  SL  OT  YRN  M/S 

YARN 

5510300000 

607 

3 

65,332 

.00 

COTTON. 

YRN  N  SWG  TH  ART  ST  FB  N  RT  SL  OT  YR  M  SYN  FB 

YARN 

5510902000 

607 

3 

16.595 

.00 

SNY. 

YRN  N  SWG  TH  ART  ST  FB  N  RT  SL  OT  YR  M  SYN  F 

YARN 

5510904000 

607 

3 

1.319.611 

.01 

M/CF. 

YRN  NT  SWG  THD  ART  STP  FIB  NT  RT  SL  OTH  YRN 

YARN 

5510906000 

607 

3 

17.342 

.00 

NESOI. 

YRN  SPUN  FR  SLK  WSTE  NT  UP  FOR  RETAIL  SALE 

YARN 

5005000090 

800 

3 

188.819 

.00 

NESOI. 

SLK  YRN  &  YRN  SPN  SLK  WST  RTL  SL;  SLKWRM  GUT. 

YARN  

5006000090 

800 

3 

8.118 

.00 

OTHR. 

SLK  YRN  &  YRN  SPN  SLK  WST  RTL  SL;  SLKWRM  GUT. 

YARN 

5006009000 

800 

3 

15.351 

.00 

OTHR. 

FLAX  YARN.  SINGLE  

YARN 

5306100000 

800 

3 

4,779.661 

.03 

FLAX  YARN   MULTIPLE  (FOLDED)  OR  CABLED  

YARN 

5306200000 

600 

3 

230.937 

.00 

YARN    OF    OTH    VEGETABLE    TEXT    FIBERS;    TRUE 

YARN  

5308200000 

800 

3 

3,358 

.00 

HEMP  YARN. 

YARN    OF    OTHER    VEGETABLE    TEXTILE    FIBERS; 

YARN  

5308900000 

800 

3 

989,893 

.01 

NESOI. 

Vise  RYN  HGH  TNCTY  MONO/MULTIFLMNT  UNT/TW 

YARN 

5403103020 

911 

3 

1 ,397.654 

.01 

<5  TRN/M. 

Vise    RAYON    UNTWSTAWST    <5    TURNS/M    MONO/ 

YARN 

5403310020 

911 

3 

1.824.055 

.01 

MULTIFILMNT. 

*  Bold  HTS:  prorated  breakout  in  >1  phase  (see  Tinal  page) 


*  Bolded  HTS  Numbers 

There  are  21  bolded  1990  HTS 
numbers.  This  denotes  an  HTS  number 
which,  since  1990.  has  been  broken  out 
[changed)  to  two  or  more  new  HTS 
numbers.  In  these  cases,  the  new 
breakouts  represent  products  which 
may  appear  in  more  than  one  phase  in 
iie  integration.  Thus,  the  1990  trade  for 
he  original  HTS  number  has  been 
ororated  using  1994  trade  figures  for  the 
jreakouts. 

Note:  Categories  911,  912.  913.  914  as 
isted  in  the  integration  phases  are  notional. 

See  59  FR  51942.  published  on 
)ctober  13.  1994;  59  FR  26212. 
mblished  on  May  19. 1994:  59  FR 
19781.  published  on  June  9.  1994:  59  FR 
16428.  published  on  July  18. 1994;  and 
19  FR  40874,  published  on  August  10, 
994.  The  Committee  for  the 
mplementation  of  Textile  Agreements 
las  determined  that  this  action  falls 
vithin  the  foreign  affairs  exception  of 
he  rulemaking  provisions  of  5  U.S.C. 

53  (a)(1). 

Dated:  January  25, 1995. 
jta  D.  Hayes. 

hairman.  Committee  for  the  Implementation 
(Textile  Agreements. 
Tl  Doc.  95-2248  Filed  1-27-95;  8:45  am) 
LUNQ  CODE  35ie-25-P 


Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  witti 
Hungary  on  Certain  Cotton  and  Man- 
Made  Fiber  Textile  Products 

January  25.  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on 
categories  for  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

On  December  30. 1994,  under  the 
terms  of  Article  3  of  the  Arrangement 
Regarding  International  Trade  in 
Textiles,  done  at  Geneva  on  December 
20, 1973,  as  further  extended  on 
t)ecember  9, 1993,  the  Government  of 
the  United  States  requested 
consultations  with  the  Government  of 
the  Republic  of  Hungary  with  respect  to 
cotton  and  man-made  fiber  nightwear 
and  pajamas  in  Categories  351/651. 
produced  or  manufactured  in  Hungary. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
.upon  in  consultations  with  the 
Government  of  Hungary,  the  Committee 


for  the  Implementation  of  Textile 
Agreements  may  later  establish  a  limit 
for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  cotton 
and  man-made  fiber  textile  products  in 
Categories  351/651,  produced  or 
manufactured  in  Hungary. 

A  summary  market  statement 
concerning  Categories  351/651  follows 
this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  351/651,  or 
to  comment  on  domestic  production  or 
availability  of  products  included  in 
Categories  351/651,  is  invited  to  submit 
10  copies  of  such  comments  or 
information  to  Rita  D.  Hayes,  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements.  U.S.  Department  of 
Commerce.  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consultations  with 
the  Government  of  Hungary. 

Because  the  exact  timing  of  the 
consultatio.ns  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100.  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue.  N\V.. 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
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Implementation  of  Textile  ARrcemcnts 
ronsiders  appropriate  for  furthf  r 
t:onsideration. 

The  solicitation  of  conir.nnits 
regarding  any  aspect  of  the  agreemont  or 
the  implcnientition  thereof  is  not  a 
waiver  in  any  nwpect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  whicih  constitute  "a  foreign 
affairs  function!  of  the  United  States." 

The  United  States  remains  committed 
U)  finding  a  solution  concerning 
Categories  351A351.  Should  such  a 
solution  be  rea(thed  in  consultations 
with  the  Government  of  Hungary, 
further  notice  will  be  published  in  the 
Federal  Register. 

A  description  of  the  textile  and 
apparel  cattjgories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Registeir  notice  59  FR  65531. 
published  on  December  20,  1994). 
Rita  0.  Hayes, 

Chairman.  Comn)  ittnofor  ihn  Implvmimtntion 
of  Textilf  Agret'mf'nts. 

Market  Stalempnt—Hungary 
Categories  351/631— Cotton  and  Man-Made 
Fiber  Nightwear  and  Pajamas 
December  1994 

Import  Situation  qnd  Conclusion 

U.S.  imports  of  cotton  and  manmade 
fiber  pajamas  and  other  nightwear. 
Categorv'  351/631.  from  Hungary 
reached  148.570  dozen  during  the  vear 
ending  September  1994.  63  percent 
itbove  the  91.150  dozen  imported  during 
Ihe  year  ending  September  1993.  In  the 
first  nine!  months  of  1994.  imports  of 
Category  351/651  from  Hungar\'  reached 
ing.HO.'i  dozen,  41  percent  above  the 
77,718  dozen  shipped  during  Januarv- 
.'>epteml)er  1993,  and  94  ptsrcent  of  their 
Jotal  calendar  year  1993  imports. 

The  sharp  and  substantial  increase  of 
Category  351/651  imports  from  Hungary 
is  causing  disruption  in  the  U.S.  market 
for  cotton  and  n^anmade  fiber  pajamas 
and  other  nightwear. 

I'.S.  Pwdurtion.  linport  Panetmtion  and 
Markft  Shnre 

U.S.  production  of  cotton  and 
manmade  fiber  pajamas  and  other 
nightwear  fell  frJMn  11,639  thousand 
dozen  in  1992  tq  10.442  thousand  dozen 
in  1993.  a  decliiie  of  10  percent. 
Production  continued  to  decline  in 
1994.  falling  to  10.114  thousand  dozen 
in  the  year  ending  in  June  1994.  7 
percent  below  the  year  ending  June 
1993  level.  In  ccmtrast.  U.S.  imports  of 
Category  351/651  increa.sed  from  9,347 
thousand  dozen  in  1992  to  10.832 
thousand  dozen  in  1993.  an  increase  of 
If)  percent.  Categor>'  351/651  imports 
((mtinued  to  increase-in  1994.  reaching 


JMI 


a  record  level  11.079  thousand  dozen 
during  the  year  ending  September  1994. 
5  percent  above  the  10,563  thousand 
dozen  imported  during  the  same  period 
a  year  earlier. 

The  ratio  of  imports  to  domestic 
production  increased  from  80  percent  in 
1992  to  104  percent  in  1993,  and 
reached  109  percent  for  the  year  ending 
June  1994.  The  domestic  manufacturers' 
share  of  the  cotton  and  manmade  fiber 
nightwear  market  declined  from  55 
percent  in  1992  to  49  percent  in  1993, 
and  fell  to  48  percent  during  the  vear 
ending  June  1994. 
Duty-Paid  Value  and  U.S.  Produren;  Price 

Nearly  all  of  Categor\'  351/651 
imports  from  Hungary  during  the  >ear 
ending  in  September  1993  entered  the 
U..S.  under  HTSUSA  6108.31.0010— 
women's  knit  cotton  nightdre,sses  and 
pajamas.  This  nightwear  entered  the 
U.S.  at  landed  duty-paid  values  below 
U.S.  producers'  prices  for  comparable 
nightwear. 
jFR  Doc.  95-2290  Filed  l-2r>-95:  11:19  am) 

BILLJNG  CODE  3S10-OR-F 


Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  with 
India  on  Certain  Wool  Textile  Products 

January  25.  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  .'\greenients 

(CITA). 

ACTION:  Notice. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  llf)51  of  Man  h 
3. 1972,  as  amended:  se(  tion  204  of  the 
Agricultural  Act  of  19.56.  as  amended  {7 
U.S.C.  1854). 

On  December  30.  1994,  under  the 
terms  of  the  Bilateral  Cotton.  Wool. 
Man-Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agre«;ment  of 
February  6.  1987  as  amended  and 
extended  between  the  Governments  of 
the  United  States  and  India,  the  United 
States  Government  requested 
consultations  with  the  Government  of 
India  with  respect  to  wool  textile 
produ{  ts  in  Categories  434.  435.  and 
440. 

If  no  solution  is  agreed  upon  in 
consultations  between  the  two 
governments,  CITA  may  later  establish  a 
specific  limit  for  the  entry  and 
withdrawal  from  warehouse  fiir 


consumption  of  textile  products  in 
Categories  434,  435  and  440,  pro(iiu:ed 
or  manufactured  in  India. 

Summary  market  statements 
concerning  Categories  434,  435,  and  440 
follow  this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regardinj' 
the  treatment  of  Categories  434,  435, 
and  440,  under  the  agreement  with 
India,  or  to  comment  on  domestic 
production  or  availability  of  products 
included  in  Categories  434,  435,  and 
440,  is  invited  to  submit  10  copies  of 
such  comments  or  information  to  Rita  D. 
Hayes,  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreenif^nts. 
U.S.  Department  of  Commerce. 
Washington.  DC  20230;  ATTN:  Helen  L. 
LeGrande.  The  comments  received  will 
be  considered  in  the  context  of  the 
consultations  with  the  Government  of 
India. 

Because  the  exact  timing  of  the 
consultations  is  not  yett  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  .Apparel,  room 
H3100.  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC. 

Further  comments  may  be  in\  ited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agn>einenl  or 
the  implementation  thereof  is  not  h 
waiver  in  any  respect  of  the  exemptii)n 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  434.  435,  and  440.  Should 
such  a  solution  be  reached  in 
consultations  with  the  Government  of 
India,  further  notice  will  be  published 
in  the  Federal  Register. 

A  description  of  the  te.xlile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
.Sthedule  of  the  United  States  (see 
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Federal  Register  notice  59  PR  65531. 
published  on  December  20,  1994). 
RiU  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  SlateroenI — India 

Category  434 — Men's  and  Boys'  Wool  Coats 

December  1994 

Import  Situation  and  Conclusion 

U.S.  imports  of  men's  and  boys'  wool 
coats  other  than  suit  type.  Category  434, 
from  India  reached  36,139  dozen  for  the 
year  ending  September  1994.  nearly 
double  the  19,007  dozen  imported  a 
year  earlier.  During  the  first  nine 
months  of  1994,  imports  from  India 
were  29,097  dozen,  more  than  double 
the  14.357  dozen  imported  during 
Januar\'-September  1993  and  36  percent 
above  the  21,399  dozen  imported  during 
calendar  year  1993.  India  is  the  largest 
supplier  of  men's  and  boys'  wool  coats 
other  than  suit  type.  Category  434.  to  the 
U.S.,  accounting  for  22  percent  of  total 
Category  434  imports  during  the  year 
ending  September  1994. 

The  sharp  and  substantial  increase  in 
Category  434  imports  from  India  is 
causing  a  real  risk  of  disruption  in  the 
U.S.  market  for  men's  and  boys'  wool 
coats  other  than  suit  type. 
Import  Penetration  and  Market  Share 

Between  45  and  55  percent  of  US. 
production  of  men's  and  boys'  wool 
coats  other  than  suit  type.  Category  434. 
are  produced  in  the  first  half  of  the  year. 
First  half  production  in  1994  was  13 
percent  below  the  first  half  1993  level. 
Production  for  the  year  ending  in  June 
1994  was  8  percent  below  the  year 
ending  June  1993  level.  In  contrast,  a 
very  Icirge  portion,  between  80  and  90 
percent,  of  men's  and  boys'  wool  coat 
other  than  suit  type  imports.  Category 
434.  enter  the  U.S.  in  the  second  half  of 
the  year.  Category  434  imports  during 
the  first  half  of  1994  w'ere  28  percent 
above  the  January-June  1993  level. 
Category  434  imports  during  January- 
September  1994  were  34  percent  above 
the  January-Sepfemh>er  1993  level  and 
imports  during  the  year  ending 
September  1994  were  26  percent  above 
their  previous  year  level. 

The  ratio  of  imports  to  domestic 
production  increased  from  81  percent  in 
1992  to  85  percent  in  1993.  and  reached 
97  percent  during  the  year  ending  June 
1994.  The  domestic  manufacturers' 
share  of  the  market  for  men's  and  boys' 
wool  coats  other  than  suit  type. 
Category  434,  declined  from  55  percent 
in  1992  to  54  percent  in  1993,  and  fell 
to  51  percent  during  the  year  ending 
June  1994. 
Duty-Paid  Value  and  U.S.  Producers'  Price 

Approximately  74  percent  of  Category 
434  from  India  during  the  year  ending 


September  1994  entered  under  HTSUSA 
6201.91.2011— Men's  wool  anoraks, 
windbreakers  and  similar  articles.  These 
coats  entered  the  U.S.  at  landed  duty- 
paid  values  substantially  below  U.S. 
producers'  prices  for  comparable  wool 
coats. 

Market  Statement — India 

Category  435 — Women's  and  Girls'  Wool 
Coals  . 

December  1994 

Import  Situation  and  Conclusion 

U.S.  imports  of  women's  and  girls' 
wool  coats.  Category  435,  from  India 
reached  30.R95  dozen  for  the  year 
ending  September  1994,  over  three 
times  the  9,318  dozen  imported  a  year 
earlier.  During  the  first  nine  months  of 
1994,  imports  from  the  India  were 
27,843  dozen,  over  six  times  the  4,554 
dozen  imported  during  January- 
September  1993  and  almost  four  times 
the  7.406  dozen  imported  during 
calendar  year  1993.  India  became  the 
eleventh  largest  supplier  of  women's 
and  girls'  wool  coats.  Category  435,  to 
the  U.S.  market,  accounting  for  2.8 
percent  of  total  Category  435  imports 
during  January-Septemb)er  1994.  India 
was  ranked  twenty-  ninth  among  the 
major  suppliers  in  calendar  year  1993, 
accounting  for  less  than  one  percent  of 
total  Category  435  imports. 

The  sharp  and  substantial  increase  in 
Category  435  imports  from  India  is 
causing  a  real  risk  of  disruption  in  the 
U.S.  market  for  women's  and  girls'  wool 
coats. 
Import  Penetration  and  Market  Share 

U.S.  production  of  women's  and  girls' 
wool  coats.  Category  435,  declined  from 
981,000  dozen  in  1992  to  922,000  dozen 
in  1993.  a  decline  of  6  percent.  U.S. 
production  continued  to  decline  in 
1994.  falling  to  911,000  dozen  produced 
in  the  year  ending  in  June  1994,  1 
percent  below  the  924,000  dozen 
produced  in  the  same  period  a  year 
earlier.  In  contrast,  U.S.  imports  of 
Category  435  increased  from  834,000 
dozen  in  1992  to  1,110,000  dozen  in 
1993.  an  increase  of  33  percent. 
Category  435  imports  continued  to 
increase  in  1994  reaching  a  record  level 
1,187.000  dozen  during  the  year  ending 
September  1994,  8  percent  above  the 
year  ending  September  1993  level. 

The  ratio  of  imports  to  domestic 
production  increa.sed  from  85  percent  in 
1992  to  120  percent  in  1993.  and 
reached  126  percent  during  the  year 
ending  June  1994.  The  domestic 
manufacturers'  share  of  the  market  for 
women's  and  girls'  wool  coats.  Category 
435.  declined  from  54  percent  in  1992 
to  45  percent  in  1993,  a  decline  of  9 


percentage  points,  and  foil  to  44  percent 
during  the  year  ending  June  1994. 
Duty-Paid  Value  and  U.S.  Producers'  Price 

Approximately  79  percent  of  Category 
435  imports  from  India  during  the  year 
ending  September  1994  entered  under 
HTSUSA  6202.91.2011— Women's  wool 
anoraks,  windbreakers  and  simmilar 
articles;  and  HTSUSA  6204.31.2010— 
Women's  wool  suit-type  coats,  other 
than  silk  blend  coats  of  30%  or  more 
silk.  These  coats  entered  the  U.S.  at 
landed  duty-paid  values  substantially 
below  U.S.  producers'  prices  for 
comparable  wool  coats. 

Market  Statement — India 

Category  440 — Wool  Shirts  and  Blous«>s 

December  1994 

Impoil  Situation  and  Conclusion 

U.S.  imports  of  wool  woven  shirts  and 
blouses.  Category  440,  from  India 
reached  56,908  dozen  for  the  year 
ending  September  1994,  eight  times  the 
7,078  dozen  imported  a  year  earlier. 
During  the  first  nine  months  of  1994. 
imports  from  India  surged  to  49.196 
dozen,  seven  times  the  7,075  dozen 
imported  during  January-September 
1993  and  over  three  times  over  the 
14,787  dozen  imported  during  calendar 
year  1993.  India  became  the  largest 
supplier  of  Category  440  imports  to  the 
U.S.,  accounting  for  54  percent  of  total 
Category  440  imports  during  January- 
September  1994.  A  year  earlier  India 
was  ihe  third  largest  supplier 
accounting  for  16  percent  of  total 
Category  440  imports. 

India's  year  ending  level,  at  56,908 
dozen,  represents  35  percent  of  the  U.S. 
wool  woven  shirt  and  blouse  market  for 
the  year  ending  in  June  1994;  the  U.S. 
producers'  share  of  this  market  is  51 
percent. 

The  sharp  and  sub.stantial  increase  in 
Category  440  imports  from  India  is 
causing  a  real  risk  of  disruption  in  the 
U.S.  market  for  wool  woven  shirts  and 
blouses. 
Import  Penetration  and  Market  Share 

Between  45  and  55  percent  of  U.S. 
production  of  wool  woven  shirts  and 
blouses  are  produced  in  the  first  half  of 
the  year.  First  half  production  during 
1993  and  1994  remained  relatively  flat 
as  did  fidl  year  production  in  1992  and 
1993.  Production  for  the  year  ending  in 
June  1994  was  six  percent  below  the 
year-ending  June  1993  lievel.  In  contrast. 
a  very  large  portion,  between  80  and  90 
percent,  of  wool  woven  shirt  and  blouse 
imports.  Category'  440,  enter  in  the 
second  half  of  the  year.  Category  440 
imports  during  the  first  half  of  1994 
were  three  times  the  January-June  1993 
level;  Calendar  year  1993  imports  were 
63  percent  above  the  1992  level;  and 
Categor\'  440  imports  during  January- 


September  1994  and  during  the  year- 
ending  September  1994  were  twice  their 
respective  previous  year  levels. 

The  ratio  of  imports  to  domestic 
production  increased  from  55  percent  in 
1992  to  88  percent  in  1993.  and  reached 
95  percent  during  the  year  ending  June 
1994.  The  domestic  manufacturers' 
share  of  the  market  for  wool  woven 
shirts  and  blouses.  Category  440, 
declined  from  65  percent  in  1992  to  53 
percent  in  1993,  and  fell  to  51  percent 
during  the  year  ending  June  1994. 
Duly-Paid  Value  and  U.S.  Producers'  Price 

Approximately  79  percent  of  Category 
440  from  India  during  the  year  ending 
September  1994  entered  under  HTSUSA 
6205.10.2010— Men's  wool  shirts,  other 
than  hand  loomed  and  folklore  shirts. 
These  shirts  entered  the  U.S.  at  landed 
duty-paid  values  substantially  below 
U.S.  producers'  prices  for  comparable 
wool  shirts. 

IFR  Doc.  9.5-2291  Filed  1-26-95;  11:19  am) 
BILLING  CODE  3S10-DR-F 


Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  witti 
Indonesia  on  Certain  Wool  Textile 
Products 

Januan-  13,  1995. 

AGENCY:  Committee  for  the 

Implementation  jof  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing  a 

limit. 

EFFECTIVE  DATE:January  26,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Speciahst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-e704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

On  December  29. 1994,  under  the 
terms  of  the  Bilateral  Cotton,  Wool, 
Man-Made  Fiber,  and  Silk  Blend  and 
Other  Vegetable  Fiber  Textile 
Agreement  of  May  8. 1992,  as  amended 
and  extended,  between  the 
Governments  of  the  United  States  and 
Indonesia,  the  United  States 
Government  requested  consultations 


with  the  Government  of  Indonesia  with 
respect  to  wool  textile  products  in 
Category  435. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  pending  agreement  on  a 
mutually  satisfactor>'  solution 
concerning  Category  435,  the 
Government  of  the  United  States  will, 
pursuant  to  the  bilateral  agreement, 
control  imports  during  the  ninety-day 
period  which  began  on  December  29, 
1994  and  extends  through  March  28, 
1995. 

A  summarj'  market  statement 
concerning  Category  435  follows  this 
notice. 

If  no  solution  is  agreed  upon  in 
consultations  between  the  two 
governments,  CITA  may  later  establish  a 
specific  limit  for  the  entry  and 
withdrawal  from  warehouse  for 
consumption  of  textile  products  in 
Categor\-  435.  produced  or 
manufactured  in  Indonesia. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  435,  under  the 
agreement  with  Indonesia,  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in 
Category  435,  is  invited  to  submit  10 
copies  of  such  comments  or  information 
to  Rita  D.  Hayes,  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consuhations  with 
the  Government  of  Indonesia. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  pubHc  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  435.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Indonesia,  further  notice 


will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20, 1994). 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  Statement — Indonesfa 

Category  435— Women's  and  Girls'  Wool 
Coats 

December  1994 

Import  Situation  and  Conclusion 

U.S.  imports  of  women's  and  girls' 
wool  coats.  Category  435,  from 
Indonesia  reached  35,642  dozen  for  the 
year  ending  September  1994.  nearly  four 
times  the  9,374  dozen  imported  a  year 
earlier.  During  the  first  nine  months  of 
1994,  imports  from  Indonesia  were 
35,042  dozen,  over  five  times  the  6,933 
dozen  imported  during  January- 
September  1993  and  more  than  four  and 
a  half  times  the  7,533  dozen  imported 
during  calendar  year  1993.  Indonesia 
became  the  eighth  largest  supplier  of 
women's  and  girls'  wool  coats.  Category 
435,  to  the  U.S.  market,  accounting  for 
3.5  percent  of  total  Category  435  imports 
during  January-September  1994. 
Indonesia  was  ranked  twenty-eighth 
among  the  major  suppliers  in  calendar     " 
year  1993,  accounting  for  0.7  percent  of 
total  Category  435  imports. 

The  sharp  and  substantial  increase  in 
Category  435  imports  from  Indonesia  is 
causing  a  real  risk  of  disruption  in  the 
U.S.  market  for  women's  and  girls'  wool 
coats. 

U.S.  Production.  Import  Penetration  and 
Market  Share 

U.S.  production  of  women's  and  girls' 
wool  coats.  Category  435,  declined  from 
981,000  dozen  in  1992  to  922,000  dozen 
in  1993,  a  decline  of  6  percent.  U.S. 
production  continued  to  decline  in 
1994.  falling  to  911,000  dozen  produced 
in  the  year  ending  in  June  1994,  1 
percent  below  the  924,000  dozen 
produced  in  the  same  period  a  year 
earlier.  In  contrast,  U.S.  imports  of 
Category-  435  increased  from  834.000 
dozen  in  1992  to  1.110,000  dozen  in 
1993,  an  increase  of  33  percent. 
Category  435  imports  continued  to 
increase  in  1994  reaching  a  record  level 
1,187,552  dozen  during  the  year  ending 
September  1994,  8  percent  above  the 
year  ending  September  1993  level. 

The  ratio  of  imports  to  domestic 
production  increased  from  85  percent  in 
1992  to  120  percent  in  1993,  and 
reached  126  percent  during  the  year 
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ending  June  1994.  The  domestic 
manufacturers"  share  of  the  market  for 
women's  and  girls'  wool  coats.  Category 
435.  declined  from  54  percent  in  1992 
to  45  percent  in  1993,  a  decline  of  9 
pert:entage  points,  and  fell  to  44  percent 
during  the  year  ending  June  1994. 
Duty-Paid  Value  and  U.S.  Product-rs'  Price 

Approximately  83  percent  of  Categor\' 
435  imports  from  Indonesia  during  the 
year  ending  September  1994  entered 
under  HTSUSA  6202.11.0010— 
Women's  wool  overcoats,  carcoats, 
C3pes  and  similar  items;  and  HTSUSA 
6204.31.2010 — Women's  wool  suit-type 
coats,  other  than  silk  blend  jackets  of 
30%  or  more  silk.  These  coats  entered 
the  U.S.  at  landed  duty-paid  values 
substantially  below  U.S.  producers' 
prices  for  comparable  wool  coats. 

Committee  for  the  Implementation  ofTextile 
Agreements 

Ianuar>-  1.3.  1995. 
Commi.ssioner  of  Customs. 
Department  of  the  Treasurw  Washington.  DC 
20229. 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1950. 
as  amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973.  as  further  extended  on  Dt^cember  9. 
1993;  pursuant  to  the  Bilateral  Cotton.  Wool. 
Man-Made  Fiber,  and  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement  of  May  8. 
1992.  as  amended  and  extended,  between  the 
Governments  of  the  United  States  and 
Indonesia;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3.  1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  26.  1995, 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  wool  textile  products  in 
Category  435.  produced  or  manufactured  in  , 
Indonesia  and  exported  during  the  period 
begi.'ining  on  December  29. 1994  and 
extending  through  March  28.  1995.  in  excess 
of  12,475  dozen.  > 

Textile  products  in  Categor,'  435  which 
have  been  exported  to  the  United  States  on 
and  after  July  1. 1994  shall  reirain  subject  to 
the  levels  for  Group  II  and  the  Group  II 
subgroup  established  in  the  directive  dated 
November  3, 1994  for  the  period  July  1,  1994 
through  December  31, 199^^   Also.  Category 
435  shall  remain  sut-ject  lo  monitoi.iig  in 
Croup  II  and  the  Group  II  subgroup  (or  the 
January  1. 1995  through  December  31.  1995 
period  (see  directive  dated  December  13. 
1994). 

Textile  products  in  Category  435  which 
have  been  exported  to  the  United  States  prior 
to  December  29, 1994  shall  not  be  subject  to 
the  limit  established  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 


'  The  limit  has  not  been  adjusted  lo  account  fo: 
any  imports  exported  after  December  28,  I'JO-t. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  .553(a)(1). 

Sincerely. 
Kita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFR  IXjc.  95-2292  Filed  1-26-95;  11:19  am) 
BILUNO  CODE  3510-OR^ 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Theater  Missile  Defense  (TMD) 

ACTION:  Change  in  date  of  Advisory 
Committee  meeting  notice. 

SUMMARY:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Theater 
Missile  Defense  (TMD)  scheduled  for 
January  17-18,  1995  as  published  in  the 
Federal  Register  (Vol.  60,  No.  6,  Page 
2575,  Tuesday,  January  10, 1995,  FR 
Do<:.  95—477)  will  be  held  on  February 
1-2,  1995.  In  all  other  respects  the 
original  notice  remains  unchanged. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  ofDfffense. 

Dated:  January  25.  1995. 
Patricia  L.  Toppings, 

Alti-rnate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc  95-2195  Filed  1-27-95;  8:45  am) 
BILLING  CODE  S00O-O4-M 


Defense  Science  Board  Task  Force  on 
Role  of  Federally  Funded  Research  & 
Development  Centers  (FFRDC's)  in 
DoD  Mission 

ACTION:  Change  in  location  of  advisory 
committee  open  meeting  notice. 

SUMMARY:  The  meeting  of  the  Defense 
Science  Board  Task  Force  on  Role  of 
Federally  Funded  Research  & 
Development  Centers  (FFRDC's)  in  DoD 
Mission  scheduled  for  February  7,  1995 
as  published  in  the  Federal  Register 
(Vol.  60.  No.  13,  Page  4150,  Friday, 
januarj'  20.  1995.  FR  Doc.  95-1370)  will 
be  held  at  the  Institute  for  Defense 
Analyses.  2001  N.  Beauregard  Street, 
Alexandria,  Virginia.  In  all  other 
resp€K;ts  the  original  notice  remains 
unchanged. 


Dated:  January  25, 1895. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  95-2196  Filed  1-27-95;  8:45  am] 
BILLING  CODE  SOOO-04-M 


Defense  Science  Board  Task  Force  on 
Comt)at  Identification 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Combat  Identification 
will  meet  in  closed  session  on  February 
16-17,  1995  at  The  MITRE  Corporation, 
Bedford,  Massachusetts. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  evaluate  the  DoD 
long  term  strategy  and  plan  for 
development  and  fielding  of  a 
comprehensive  situational  awareness 
(SA)  and  combat  identification  (CID) 
architecture. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.SC 
App.  II,  (1988)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l}  (1988),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated  January  25, 1995. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  95-2197  Filed  1-27-95;  8:45  am) 
BILLING  CODE  SOOO-04-M 


Manual  for  Courts-Martial 

AGENCY:  Joint  Service  Committee  on 

Military  Justice  (JSC). 

ACTION:  Notice  of  proposed  amendment. 

SUMMARY:  The  Department  of  Defense  is 
considering  recommending  changes  to 
Military  Rule  of  Evidence  412,  as  set 
forth  in  the  Manual  for  Courts-Martial, 
United  States,  1984,  Executive  Order 
No.  12473,  as  amended  by  Executive 
Order  Nos.  12484,  12550,' 12586.  12708. 
12888,  and  12936.  The  proposed 
revision  resulted  from  changes  made  to 
Federal  Rule  of  Evidence  412  by  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994.  as 
necessitated  by  Military  Rule  of 
Evidence  1102. 


The  proposed  changes  have  not  been 
coordinated  within  the  Department  of 
Defense  under  DoD  Directive  5500.1, 
"Preparation  and  Processing  of 
Legislation,  Executive  Orders. 
Proclamations,  and  Reports  and 
Comments  Thereon".  May  21. 1964,  and 
do  not  constitute  the  official  position  of 
the  Department  of  Defense,  the  Military 
Departments,  or  any  other  government 
agency. 

This  notice  is  provided  in  accordance 
with  DoD  Directive  5500.17,  "Review  of 
the  Manual  for  Courts-Martial",  January 
23,  1985.  This  notice  is  intended  only 
to  improve  the  internal  management  of 
the  Federal  government.  It  is  not 
intended  to  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at 
law  by  a  party  against  the  United  States, 
its  agencies,  its  officers,  or  any  person. 

The  proposed  changes  follow  in  their 
entirety: 

RULE  412.— NONCONSENSUAL 
SEXUAL  OFFENSES;  RELEVANCE  OF 
VICTIM'S  BEHAVIOR  OR  SEXUAL 
PREDISPOSITION 

(a)  EVIDENCE  GENERALLY 
INADMISSIBLE— The  following 
evidence  is  not  admissible  in  any 
proceeding  involving  alleged  sexual 
misconduct  except  as  provided  in 
subdivisions  (b)  and  (c): 

(1)  Evidence  offered  to  prove  that  any 
alleged  victim  engaged  in  other  sexual 
behavior. 

(2)  Evidence  offered  to  prove  any 
alleged  victim's  sexual  predisposition. 

(b)  EXCEPTIONS— 

(1)  In  a  proceeding,  the  following 
evidence  is  admissible,  if  otherwise 
admissible  under  these  rules: 

(A)  evidence  of  specific  instances  of 
sexual  behavior  by  the  alleged  victim 
offered  to  prove  that  a  person  other  than 
the  accused  was  the  source  of  semen, 
injury,  or  other  physical  evidence;  or 

(B)  evidence  of  specific  instances  of 
sexual  behavior  by  the  alleged  victim 
with  respect  to  the  person  accused  of 
the  sexual  misconduct  offered  by  the 
accused  to  prove  consent  or  by  the 
prosecution;  and 

(C)  evidence  the  exclusion  of  which 
would  violate  the  constitutional  rights 
of  the  accused. 

(c)  PROCEDURE  TO  DETERMINE 
ADMISSIBILITY— 

(1)  A  person  accused  of  committing  a 
non-consensual  sexual  offense  who 
intends  te  offer  evidence  under 
subdivision  (b)  must — 

(A)  file  a  written  motion  at  least  5 
days  prior  to  trial  sjjecifically  describing 
the  evidence  and  stating  the  purpose  for 
which  it  is  offered  unless  the  military 
judge,  for  good  cause  shown,  requires  a 


different  time  for  filing  or  permits  filing 
during  trial;  and 

(B)  serve  the  motion  on  the 
government  and  the  military  judge  and 
notify  the  allowed  victim  or,  when 
appropriate,  the  alleged  victim's 
guardian  or  representative. 

(2)  Before  admitting  evidence  under 
this  rule,  the  military  judge  must 
conduct  a  hearing,  which  shall  be 
closed.  At  this  hearing  the  parties  may 
call  witnesses,  including  the  alleged 
victim,  and  offer  relevant  evidence.  The 
victim  must  be  afforded  a  reasonable 
opportunity  to  attend  and  be  heard.  In 

a  case  before  a  court-martial  composed 
of  a  military  judge  and  members,  the 
military  judge  shall  conduct  the  hearing 
outside  the  presence  of  the  members 
pursuant  to  Article  39(a).  The  motion, 
related  papers,  and  the  record  of  the 
hearing  must  be  sealed  and  remain 
under  seal  unless  the  court  orders 
otherwise. 

(3)  If  the  military  judge  determines  on 
the  basis  of  the  hearing  described  in 
paragraph  (2)  that  the  evidence  which 
the  accused  seeks  to  offer  is  relevant 
and  that  the  probative  value  of  such 
evidence  outweighs  the  danger  of  unfair 
prejudice,  such  evidence  shall  be 
admissible  in  the  trial  to  the  extent  an 
order  made  by  the  military  judge 
specifies  evidence  which  may  be  offered 
and  areas  with  respect  to  which  the 
alleged  victim  may  be  examined  or 
cross-examined. 

(d)  For  purposes  of  this  rule,  the  term 
"sexual  behavior"  means  sexual 
behavior  other  than  the  sexual  behavior 
with  respect  to  which  a  nonconsensual 
sexual  offense  is  alleged.  The  term 
"sexual  predisposition"  refers  to  an 
alleged  victim's  mode  of  dress,  speech, 
or  lifestyle  that  does  not  directly  refer  to 
sexual  activities  or  thoughts  but  that 
may  have  a  sexual  connotation  for  the 
factfinder. 

(e)  A  "nonconsensual  sexual  offense" 
is  a  sexual  offense  in  which  consent  by 
the  victim  is  an  affirmative  defense  or 
in  which  the  lack  of  consent  is  an 
element  of  the  offense.  This  term 
includes  rape,  forcible  sodomy,  assault 
with  intent  to  commit  rape  or  forcible 
sodomy,  indecent  assault,  and  attempt 
to  commit  such  offenses. 

The  following  information  shall  be 
added  to  the  end  of  the  Analysis  Section 
for  M.R.E.  412  (Appendix  22,  M.R.E)  as 
follows: 

1995  Amendment:  The  revisions  lo 
Rule  412  reflect  changes  made  to 
Federal  Rule  of  Evidence  412  by  the 
Violent  Crime  Control  and  Law 
Enforcement^Act  of  1994.  The  purpose 
of  the  amendments  is  to  safeguard  the 
alleged  victim  against  the  invasion  of 
privacy  and  potential  embarrassment 


that  is  associated  with  public  disclosure 
of  intimate  sexual  details  and  the 
infusion  of  sexual  innuendo  into  the 
factfinding  process. 

The  terminology  "alleged  victim"  is 
used  because  there  will  frequently  be  a 
factual  dispute  as  to  whether  the  sexual 
misconduct  occurred.  Rule  412  does 
not,  however,  apply  unless  the  person 
against  whom  the  evidence  is  offered 
can  reasonably  be  characterized  as  a 
"victim  of  alleged  sexual  misconduct." 

The  term  "sexual  predisposition"  is 
added  to  Rule  412  to  conform  military 
practice  to  changes  made  to  the  federal 
rule.  The  purpose  of  this  change  is  to 
exclude  all  other  evidence  relating  to  an 
alleged  victim  of  sexual  misconduct  that 
is  offered  to  prove  a  sexual 
predisposition.  It  is  designed  to  exclude 
evidence  that  does  not  directly  refer  to 
sexual  activities  or  thoughts  but  that  the 
accused  believes  may  have  a  sexual 
connotation  for  the  factfinder. 
Admission  of  such  evidence  would 
contravene  Rule  412's  objectives  of 
shielding  the  alleged  victim  from 
potential  embarrassment  and 
safeguarding  the  victim  against 
stereotypical  thinking.  Consequently, 
unless  the  an  exception  under  (b)(1)  is 
satisfied,  evidence  such  as  that  relating 
to  the  alleged  victim's  mode  of  dress, 
speech,  or  lifestyle  is  inadmissible. 

In  drafting  Rule  412,  references  to 
civil  proceedings  were  delegated,  as 
these  are  irrelevant  to  court-martial 
practices.  Otherwise,  changes  in 
procedure  made  to  the  federal  rule  were 
incorporated,  but  tailored  to  military 
practice.  The  military  rule  adopts  a  5- 
day  notice  period,  instead  of  the  14-day 
period  specified  in  the  federal  rule. 
Additionally,  the  military  judge,  for 
good  cause  shown,  may  require  a 
different  time  for  such  notice  or  permit 
notice  during  trial.  The  5-day  period 
preserves  the  intent  of  the  federal  rule 
that  an  alleged  victim  receive  timely 
notice  of  any  attempt  to  offer  evidence 
protected  by  Rule  412.  Given  the 
relatively  short  time  period  between 
referral  and  trial,  the  5-day  period  is 
more  compatible  with  court-martial 
practice. 

Similarly,  a  closed  hearing  was 
substituted  for  the  in  camera  hearing 
required  by  the  federal  rule.  Given  the 
natiu^  of  the  in  camera  procedure  used 
in  Rule  505(g)(4),  and  that  an  in  camera 
hearing  in  the  district  courts  more 
closely  resembles  a  closed  hearing 
conducted  pursuant  to  Article  39(a),  the 
letter  was  adopted  as  better  suited  to 
trial  by  courts-martial.  Any  alleged 
victim  is  afforded  a  reasonable 
opportunity  to  attend  and  be  heard  at 
the  closed  Article  39(a)  hearing.  The 
closed  hearing,  combined  with  the  new 
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requirement  to  seal  the  motion,  related 
papers,  and  the  record  of  the  hearing, 
fully  protects  an  alleged  victim  against 
invasion  of  privacy  and  potential 
embarrassment. 

Thftse  amendments  would  take  effect 
I'.pnn  approval  by  the  President,  subject 
to  the  following: 

a.  The  amendments  made  to  Military 
Rule  of  Evidence  412  would  apply  only 
to  cases  convened  on  or  after  (effective 
date). 

ADDRESSES:  Copies  of  the  proposed 
changes  may  be  examined  at  Office  of 
the  ludge  Advocate  General,  Criminal 
Law  Division,  Building  111,  Washington 
Navy  Yard,  Washington,  D.C.  20374- 
1111.  A  copy  of  the  proposed  changes 
may  be  obtained  by  mail  upon  request 
from  the  foregoing  address,  ATTN:  LT 
Kristen  M.  Henrichsen. 
DATES:  Comments  on  the  proposed 
changes  must  be  received^no  later  than 
April  17,  1995  for  consideration  by  the 
Joint  Service  Committee  on  Military 
Justice. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
Kristen  M.  Henrichsen,  JAGC,  USN, 
Executive  Secretary,  Joint  Service 
Committee  on  Military  Justice,  Office  of 
the  Judge  Advocate  General,  Criminal 
Law  Division,  Building  111.  Washington 
Navy  Yard.  Washington.  D.C.  20374- 
llli; (202) 433-5895. 

Dated:  January  24. 1995. 
1..M.  B>-nii>n, 

Alttrnatt-  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFK  Dot.  95-2121  Filed  1-27-95;  8:45  am] 
BILLING  CODE  SO0O-(VMll 


Department  of  the  Air  Force 

Record  of  Decision  (ROD)  for  the 
Disposal  and  Reuse  of  Castle  Air  Force 
Base  (AFB)  California 

On  January  3,  1995,  the  Air  Force 
sif;nod  the  Record  of  Decision  (ROD)  for 
Ciisthr  Air  Force  Base  (AFB),  California. 
The  decisions  included  in  this  ROD 
liavu  l;t;en  made  in  consideration  of  the 
Ciihtle  AFB  Disposal  and  Reuse  Final 
Environmental  Impact  Statement  (FEIS). 
which  was  filed  with  the  Environmental 
Protection  Agency  and  released  to  the 
public  on  November  25. 1994.  and  other 
relevant  considerations. 

Castle  AFB  is  scheduled  to  close  on 
.September  30.  1995.  The  major  methods 
which  will  be  utilized  to  dispose  of  the 
approximate  2.777  acre  base  are:  public 
airport  conveyance  (approximately 
1.580  acres).  Federal  transfer  to  the 
Federal  Bureau  of  Prisons 
(approximately  659  acres),  public  park 
conveyance  (approximately  18  acres) 


public  education  conveyance 
(approximately  128  acres),  and  public  or 
negotiated  sale  (approximately  350 
acres). 

The  uses  proposed  for  the  property  by 
prospective  recipients  of  property  under 
the  ROD  are  consistent  with  the 
community's  redevelopment  plan  for 
the  base.  The  ROD  announced  that  any 
potential  environmental  impacts  would 
result  directly  from  reuse  and 
redevelopment  by  others.  Likewise, 
most  of  the  mitigation  of  environmental 
impacts  would  be  the  responsibility  of 
future  owners  and  developers.  The  Air 
Force  has  tried  to  take  all  practical 
measures  to  avoid  or  minimize 
environmental  harm  that  may  occur  as 
a  result  of  its  disposal  action. 

Any  Questions  regarding  this  matter 
should  be  directed  to  Mr.  John  P.  Carr, 
Program  Manager,  Northwest  Region. 
Correspondence  should  be  sent  to 
AFBCA/NW,  1700  N.  Moore  Street. 
Suite  2300.  Arlington.  VA  22209-2809. 
Patsy  I.  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  95-2126  Filed  1-27-95;  8:45  am] 
BILUNG  CODE  391IM>1-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director.  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
r€!quests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March  1. 
1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  an  Regulatory  Affairs. 
Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
.Street.  NW..  room  3208.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education.  400  Mar\'land 
Avenue.  SW.,  room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.       , 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)708-5915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 


Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  though  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  smd  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Group,  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new.  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  Ianuar>'  25, 1995. 
Gloria  Parker. 
Director.  Information  Resources  Group. 

Office  of  Postsecondary  Education 

Typo  of  Review:  Revision 

Title:  Fiscal  Operations  Report  and 
Application  to  Participate  in  Federal 
Perkins  Loan.  Federal  Supplemental 
Educational  Opportunity  Grant,  and 
Federal  Work-Study  Programs 

Frequency:  Annually 

Affected  Public:  Businesses  or  other  for- 
profit;  Not-for-profit  institutions; 
State.  Local  or  Tribal  Government 

/feporfj'ng  Burden;  Responses:  16 

Burden  Hours:  77.381 

Recordkeeping  Burden:  Recordkeepers: 
0 

Burden  Hours:  0 

Abstract:  This  application  data  will  be 
used  to  compute  the  amount  of  funds 
needed  by  each  institution  during  the 
1996-97  Award  Year.  The  fiscal 
operations  report  data  will  be  used  to 
assess  program  effectiveness,  account 
for  funds  expended  during  the  1994- 
95  Award  Year,  and  as  part  of  the 
institutional  fimding  process.  The 
Department  will  use  the  information 
for  program  management  and 
evaluation,  and  to  make  grant  awards. 
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Office  of  the  Under  Secretary 

Type  of  lievieix^  Now 

Title:  Study  of  follow  Through  in 
Schoolwide  and  Nonschoolwidn 
Settiiips  I 

Frequency:  Annually 

Affected  Public^  Not-for-profit 
institutions;  Federal  Government 

Reporting  Burden:  Responses:  34 

Burden  Hours:  JiOH 

Recordkeeping  flurden:  Recordkeepers  0 

Burden  Hours:  0 

Abstract:  This  sjtudy  will  be  used  to 
evaluate  the  effectiveness  of  Follow 
Through,  with  particular  attention  to 
the  programs  performance  in 
schoolwide  and  non-schooKvide 
Chapter  1  settings.  It  will  also  respond 
to  a  congressional  requirement  to 
develop  performance  indicators  for 
federal  programs.  The  Department 
will  use  the  information  to  report  to 
C^itn^ri^ss. 

jFK  Dot.  95-2212 

BILLING  CODE  4000-Ol-M 


filed  1-27-95;  H:45  .nir.j 


Office  of  Postsecondary  Education; 
1994-95  National  Direct  and  Federal 
Perkins  Student  Loan  Programs 
Directory  of  Designated  Low-Income 
Schools 

AGENCY:  Department  of  Education 
ACTION:  Notice  qf  availability  of  the 
1994-95  National  Direct  and  Federal 
Perkins  Student  Loan  Programs 
Directory  of  Designated  Low-Income 
Schools  I 


SUMMARY:  The  Si(!cretar\'  announces  that 
the  1994-95  National  Direct  and  Federal 
Perkins  Student  Loan  Programs 
Directory  of  Deagnated  Low-Income 
Schools  (Directory)  is  now  available. 
Under  the  National  Direct  and  Federal 
I'erkins  Student  Loan  programs,  a 
borrower  may  have  repayment  of  his  or 
her  loan  deferred  and  a  portion  of  his 
or  her  loan  canceled  if  the  borrower 
teaches  full-time  for  a  complete 
academic  year  in  a  selected  elementarv 
or  secondary  sclpool  having  a  high 
concentration  o^  students  from  low- 
income  families!  In  the  1994-95 
Director} .  the  .Secretary  lists,  on  a  State- 
by-State  and  Teiiritory-by-Territory 
basis,  the  schools  in  which  a  borrower 
may  teach  during  the  1994-95  school 
year  to  qualify  for  deferment  and 
cancellation  benefits. 

DATES:  The  Directory  is  currently 

Hvailable. 

ADDRESSES:  Information  concerning 
specific  schools  listed  in  the  Directory 
may  be  obtained  from  Patricia  Reese, 
Systems  Administration  Branch, 
Campus-Based  Programs  Systems 


Division,  Office  of  Postsecondary 
Education,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.  (Regional  Office  Building  3.  Room 
4621),  Washington.  DC  20202-5447. 
Telephone  (202)  708-6726.  Information 
concerning  deferment  and  cancellation 
of  a  National  Direct  or  Federal  Perkins 
Student  Loan  may  be  obtained  from 
Susan  M.  Morgan,  Section  Chief. 
Campus-Based  Loan  Programs  Section. 
Loans  Branch.  Policy  Development 
Division,  Office  of  Postsecondary 
Education,  U.S.  Department  of 
Education,  600  Independence  Avenue 
SW.  (Regional  Office  Building  3.  Room 
4310),  Washington,  DC  20202-5447, 
Telephone  (202)  708-8242.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Directories  are  available  at  (1)  each 
institution  of  higher  education 
participating  in  the  Federal  Perkins 
Student  Loan  Program;  (2)  each  of  the 
fifty-seven  (57)  State  and  Territory- 
Departments  of  Education;  (3)  each  of 
the  major  Federal  Perkins  Student  Loan 
billing  services,  and  (4)  the  U.S. 
Department  of  Education,  including  its 
regional  offices. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  selects  the  schools  that  qualify 
the  borrower  for  deferment  and 
cancellation  benefits  under  the 
procedures  set  forth  in  34  CFR  674.53. 
674.54  and  674.55  of  the  Federal 
Perkins  Student  Loan  Program 
regulations. 

The  Secretary  has  determined  that,  for 
tbe  1994-95  academic  year,  full-time 
teaching  in  the  schools  set  forth  in  the 
1994-95  Directory  qualifies  a  borrower 
for  deferment  and  cancellation  benefits. 

The  Secretary'  is  providing  the 
Directory  to  each  institution 
participating  in  the  Federal  Perkins 
Loan  Program.  Borrowers  and  other 
interested  parties  may  check  with  their 
lending  institution,  the  appropriate 
State  or  Territory  Department  of 
Education,  regional  offices  of  the 
Department  of  Education,  or  the  Office 
of  Postsecondary  Education  of  the 
Department  of  Education  concerning  the 
identity  of  qualifying  schools  for  the 
1994-95  academic  year.  The  Office  of 
Postsecondary  Education  retains,  on  a 
permanent  basis,  copies  of  past 
Directories. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.037;  National  Direct  and  Federal 
Perkins  Loan  Cancellations) 


Dated:  January  23.  1995. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

jFR  Dor.  95-2134  Filed  1-27-95:  8:45  uin| 

BILUNG  CODE  4000-01-P 
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DEPARTMENT  OF  ENERGY 

Conduct  of  Employees;  Notice  of 
Waiver  Pursuant  to  Section  602(c)  of 
the  Department  of  Energy  Organization 
Act  (Pub.  L.  No.  95-91) 

Section  602(a)  of  the  Department  of 
Energy  ('DOE")  Organization  Act  (Pub. 
L.  No.  95-91 ,  hereinafter  referred  to  as 
the  "Acf)  prohibits  a  "supervisory 
employee"  (defined  in  section  601(a)  of 
the  Act)  of  die  Department  from 
knowingly  receiving  compensation 
from,  holding  any  official  relation  with, 
or  having  any  pecuniary  interest  in  any 
"energy  concern"  (defined  in  section 
601(b)  of  the  Act). 

Section  602(c)  of  the  Act  authorizes 
the  Secretary  of  Energy  to  waive  the 
requirements  of  section  602(a)  in  cases 
where  exceptional  hardship  would 
result,  or  where  the  interest  is  a 
pension,  interest  or  other  similarly 
vested  interest. 

Mr.  Notra  Trulock,  III  is  on 
assignment  to  the  Department  of  Energy 
from  the  University  of  California  under 
the  terms  of  the  Intergovernmental 
Personnel  Act.  He  is  ser\'ing  as  Director. 
Office  of  Energy  Intelligence.  In 
addition  to  his  employment  with  the 
'  University  of  California.  Mr.  Trulock 
has  benefit  interests  in  the  University  of 
California.  I  have  determined  that 
requiring  Mr.  Trulock  to  sever  his 
employment  with  the  University  of 
California  and  to  terminate  his  benefit 
interests  would  be  an  exceptional 
hardship.  Therefore.  I  have  granted  Mr 
Trulock  a  waiver  of  the  divestiture 
requirement  of  section  602(a)  of  the  Acf 
with  respect  to  his  employment  and 
benefit  interests  for  the  duration  of  his 
service  as  a  supervisor)'  employee  with 
the  Department. 

In  accordance  with  section  208.  title 
18.  United  States  Code.  Mr.  Trulock  has 
been  directed  not  to  participate 
personally  and  substantially,  as  a 
Government  employee,  in  any  particular 
matter  the  outcome  of  which  could  have 
a  direct  and  predictable  effect  upon  the 
University  of  California,  unless  his 
appointing  official  determines  thai  his 
financial  interest  in  the  particular 
matter  is  not  so  substantial  as  to  be 
deemed  likely  to  affect  the  integrity  of 
the  ser\  ices  which  the  Government  mav 
expect  from  Mr.  Trulock. 
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Dated:  januan.'  24.  1995. 
Hazel  R.  O'Leary, 
Secretary  of  Energy. 

|KR  Doc.  95-2230  Filed  1-27-95:  8:45  ami 
BILUNG  CODE  S4SO-01-P 


Conduct  of  Employees;  Notice  of 
Waiver  Pursuant  to  Section  602(c)  of 
the  Department  of  Energy  Organization 
Act(Pub.L.  No.  95-91) 

Section  602(a)  of  the  Department  of 
Energy  ("DOE")  Organization  Act  (Pub. 
L.  No.  95-91,  hereinafter  referred  to  as 
the  "Act")  prohibits  a  "supervisory 
employee"  (defined  in  section  601(a)  of 
the  Act)  of  the  Department  from 
knowingly  receiving  compensation 
from,  holding  any  official  relation  with, 
or  having  any  pecuniary  interest  in  any 
"energy  concern"  (defined  in  section 
601(b)  of  the  Act). 

Section  602(c)  of  the  Act  authorizes 
the  Secretary  of  Energy  to  waive  the 
requirements  of  section  602(a)  in  cases 
where  the  interest  is  a  pension, 
insurance,  or  other  similarly  vested 
interest. 

Ms.  Nancy  K.  Weidenfeller  has  been 
appointed  as  Deputy  Assistant  Secretary 
for  Quality  Management.  As  a  result  of 
her  previous  employment  with  Northern 
States  Power  Company,  Ms. 
Weidenfeller  has  a  vested  right  to 
receive  deferred  compensation,  within 
the  meaning  of  section  602(c)  of  the  Act, 
from  Northern  States  Power  Company.  I 
have  granted  Ms.  Weidenfeller  a  waiver 
of  the  divestiture  requirement  of  section 
602(a)  of  the  Act  with  respect  to  this 
vested  right  until  the  deferred 
compensation  has  been  paid,  which  will 
be  in  March  1997. 

In  accordance  with  section  208,  title 
18.  United  States  Code,  Ms. 
Weidenfeller  has  been  directed  not  to 
participate  personally  and  substantially, 
as  a  Government  employee,  in  any 
particular  matter  the  outcome  of  which 
could  have  a  direct  and  predictable 
effect  upon  Northern  States  Power 
Company. 

Dated:  )anuar>'  11, 1995. 
William  H.  White, 
Deputy  Secretary  of  Energy. 
|FR  Doc.  95-2231  Filed  1-27-95;  8:45  am) 
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Availability  of  Revised  Implementation 
Plan  for  the  Tritium  Supply  and 
Recycling  Programmatic 
Environmental  Impact  Statement 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Availability. 


SUMMARY:  The  Department  of  Energy 
(DOE)  announces  the  availability  of  the 
revised  Implementation  Plan  for  the 
Tritium  Supply  and  Recycling 
Programmatic  Environmental  Impact 
Statement  (PEIS).  The  Implementation 
Plan  provides  guidance  for  the 
preparation  of  the  PEIS,  records  the 
issues  identified  as  a  result  of  the  public 
scoping  process,  and  provides 
information  regarding  the  alternatives 
and  issues  to  be  analyzed  in  the  PEIS. 
ADDRESSES  AND  FURTHER  INFORMATION:  A 
copy  of  the  Implementation  Plan  or  its 
Executive  Siunmary  may  be  obtained 
upon  request  to: 

Office  of  Reconfiguration,  DP-25.  U.S. 
Department  of  Energy,  P.O.  Box  3417, 
Alexandria.  Virginia  22302,  Attn: 
Implementation  Plan,(202)  586-1300 

Requests  for  further  information  on 
the  Tritium  Supply  and  Recycling 
proposal  may  be  directed  to  the  same 
office. 

SUPPLEMENTARY  INFORMATION:  On 
October  28.  1994,  DOE  published  in  the 
Federal  Register  an  update  notice  on 
the  proposed  Reconfiguration  program, 
announcing  its  intention  to  separate  the 
Reconfiguration  PEIS  into  two  separate 
PEIS's:  a  Tritium  Supply  and  RecycUng 
PEIS,  and  a  Stockpile  Stewardship  and 
Management  PEIS  [59  FR  54176).  A  30- 
day  public  comment  period  followed 
that  notice.  The  Tritiiun  Supply  and 
Recycling  Implementation  Plan  takes 
the  comments  received  into  account, 
along  with  the  comments  received 
during  a  prior  public  scoping  period 
(July-October  1993). 
•  Tne  Implementation  Plan  describes 
the  scope  of  the  Tritium  Supply  and 
Recycling  PEIS.  including  the  siting  and 
technology  alternatives  related  to 
tritium  supply  and  recycling.  Four 
technologies  for  tritium  supply  will  be 
assessed  in  the  PEIS:  Heavy  Water 
Reactor,  Modular  High-Temperature 
Gas-Cooled  Reactor  (MHTGR). 
Advanced  Light  Water  Reactor  (ALWR), 
and  Accelerator  Production  of  Tritium. 
Five  sites  for  new  tritium  supply 
facilities  and  tritium  recycling  facilities 
will  also  be  assessed:  Idaho  National 
Engineering  Laboratory  (Idaho  Falls, 
Idaho);  Nevada  Test  Site  (Las  Vegas, 
Nevada);  Pantex  Plant  (Amarillo,  Texas); 
Savaimah  River  Site  (Aiken,  South 
Carolina);  and  the  Oak  Ridge 
Reservation  (Oak  Ridge,  Tennessee). 
Additionally,  the  PEIS  will  include  an 
analysis  of  the  environmental  impacts  of 
the  MHTGR  and  ALWR  technologies  for 
tritium  production  together  with 
plutonium  disposition  and  steam/ 
electricity  production.  The  PEIS  will 
also  analyze  an  existing  commercial 
light  water  reactor  that  would  be 


purchased  for  tritium  production  and 
withdrawn  from  commercial  electricity 
production. 

The  Draft  Tritium  Supply  and 
Recycling  PEIS,  which  will  include  the 
Department's  preferred  alternative,  will 
be  completed  no  later  than  March  1. 
1995.  Following  the  publication  of  the 
Draft  Tritium  Supply  and  Recycling 
PEIS.  public  hearings  will  be  held,  and 
a  Final  Tritium  Supply  and  Recycling 
PEIS  is  expected  to  be  completed  by 
October  1995.  Information  on  the  public 
hearing  locations,  dates,  and  format  will 
be  published  in  the  Federal  Register  at 
least  30  days  prior  to  the  first  hearing. 

Signed  in  Washington.  DC.  this  24th  day  of 
January.  1994. 
Everet  Beckner, 

Acting  Assi.<!tant  Secretary  for  Defense 
Programs. 

|FR  Doc.  95-2232  Filed  1-27-95:  H:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Project  No.  11142] 

Consolidated  Hydro  Maine,  Inc.;  Public 
Scoping  Meeting 

January  24,  1995. 

The  Federal  Energy  Regulatory 
Commission  (has  received  an 
application  for  a  new  license  for  the 
existing  project  operated  by  the 
Consolidated  Hydro  Maine.  Inc. 
(Consolidated)  on  the  Mousam  River  in 
southeastern  Maine  near  Sanford  and 
Alfred.  The  project  includes  one 
development. 

Upon  review  of  the  application, 
supplemental  filings  and  intervenor 
submittals,  the  Commission  staff 
concludes  that,  given  the  location  and 
interaction  of  the  project  with  other 
projects  nearby,  staff  will  prepare  an 
Environmental  Assessment  (EA)  that 
describes  and  evaluates  the  probable 
impacts  of  the  applicant's  proposals  and 
alternatives  for  the  project. 

One  element  of  tlie  EA  process  is 
scoping.  Scoping  activities  are  initiated 
early  to: 

•  Identify  reasonable  alternative 
operational  procedures  and 
environmental  enhancement  measures 
that  should  be  evaluated  in  the  EA; 

•  Identify  significant  environmental 
issues  related  to  the  operation  of  the 
existing  project; 

•  Determine  the  depth  of  analysis  for 
issues  that  will  be  discussed  in  the  EA; 
and 

•  Identify  resource  issues  that  are  of 
lesser  importance  and,  consequently,  do 
not  require  detailed  analysis  in  the  EA. 


IMI 


Scoping  Meetings 

Commission  staff  will  conduct  two 
public  meetings  for  the  Estes  Lake 
Project.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  either  or  both  of  the  planned 
meetings  and  help  staff  identify  the 
scope  of  environmental  issues  that 
should  emd  should  not  be  analyzed  in 
the  Estes  Lake  EA. 

Two  scoping  meetings  will  be  held  on 
February  16,  1995,  in  the  Sanford 
municipal  offices.  The  offices  are 
located  at  267  Main  Street  in  Sanford, 
Maine.  The  first  meeting  will  be  held 
from  1  :Cn  FM  to  3:00  PM  and  will  be 
oriented  toward  resource  agency 
concerns.  The  second  meeting  will  be 
held  in  the  evening  from  7:00  pm  to 
11:00  pm  and  will  be  oriented  toward 
public  participation. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  the  transcript  will 
become  part  of  the  formal  record  of  the 
Commission  proceeding  on  the  Estes 
Lake  Project.  Individuals  presenting 
statements  at  the  meetings  will  be  asked 
to  sign  in  before  the  meeting  starts  and 
to  identify  themselves  •for  the  record. 

Concerned  parties  are  encouraged  to 
speak  during  the  public  meetings. 
Speaking  time  allowed  for  individuals 
will  be  determined  before  each  meeting, 
based  on  the  number  of  persons  wishing 
to  speak  and  the  approximate  amount  of 
time  available  for  the  session.  All 
speakers  will  be  provided  at  least  5 
minutes  to  present  their  views. 

Objectives  of  the  Scoping  Meetings 

At  the  scoping  meetings,  the  staff  will: 

•  Summarize  the  environmental 
issues  tentatively  identified  for  analysis 
in  the  EA; 

•  Identify  resource  issues  that  are  of 
lesser  importance  and,  therefore,  do  not 
require  detailed  analysis; 

•  Solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  concerning 
significant  local  resources;  and 

•  Encourage  statements  from  the 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  EA. 

Information  Requested 

Federal  and  state  resource  agencies, 
local  government  officials,  interested 
groups,  area  residents,  and  concerned 
individuals  are  requested  to  provide  any 
information  they  believe  will  assist  the 
Commission  staff  to  analyze  the 
environmental  impacts  associated  with 
relicensing  the  project.  The  types  of 
information  sought  include  the 
following: 


•  Data,  reports,  and  resource  plans 
that  characterize  the  baseline  physical, 
biological,  or  social  environments  in  the 
vicinity  of  the  projects;  and 

•  Information  and  data  that  helps 
staff  identify  or  evaluate  significant 
environmental  issues. 

Scoping  information  and  associated 
comments  should  be  submitted  to  the 
Commission  no  later  than  March  20, 
1995.  Written  comments  should  be 
provided  at  the  scoping  meeting  or 
mailed  to  the  Commission,  as  follows: 
Lois  Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426. 

All  filings  sent  to  the  Secretary  of  the 
Commission  should  contain  an  original 
and  8  copies.  Failure  to  file  an  original 
and  8  copies  may  result  in  appropriate 
staff  not  receiving  the  benefit  of  your 
comments  in  a  timely  manner.  See  18 
CFR  4.34(h). 

All  correspondence  should  clearly 
show  the  following  caption  on  the  first 
page: 

FERC  Project  No.  11142:  Estes  Lake 

Interveners  and  interceders  (as 
defined  in  18  CFR  385.2010)  who  file 
documents  with  the  Commission  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedure  requiring  them 
to  serve  a  copy  of  all  documents  filed 
with  the  Commission  on  each  person 
whose  name  is  listed  on  the  official 
service  list  for  this  proceeding.  See  18 
CFR  4.34(b). 

For  further  information,  please  contact 
Frankie  Green  at  (202)  501-7704. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  95-2185  Filed  1-27-95;  8:45  am] 
BILLING  CODE  6717-01-M- 


[Docket  Nos.  ST95-752-000  et  al.] 

Great  Lakes  Gas  Transmission  L.P.; 
Self-Implementing  Transactions 

January  24,  1995. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the 
Commission's  regulations,  Sections  311 
and  312  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA)  and  Section  7  of  the 
NG  A  and  Section  5  of  the  Outer 
Continental  Shelf  Lands  Act.' 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction- 


'  Notice  of  a  transaction  does  not  constitute  a 
determination  that  the  terms  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the 
noticed  filing  is  in  compliance  with  the 
Commission's  regulations. 


The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeUne  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  §  284.102  of  the 
Commission's  regulations  and  Section 
311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  §  284.122  of  the 
Commission's  regulations  and  Section 
311(a)(2)  of  the  NGPA. 

A  "D"  indicates  a  sale  by  an  intrastate 
pipeline  to  an  interstate  pipeline  or  a 
local  distribution  company  served  by  an 
interstate  pipeline  pursuant  to  §  284.142 
of  the  Commission's  Regulations  and 
Section  311(b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  the  Commission's 
regulations. 

An  "E"  indicates  an  assignment  bv  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  284.163  of  the 
Commission's  regulations  and  Section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  §  284.222 
and  a  blanket  certificate  issued  under 
§284.221  of  the  Commission's 
regulations. 

A  "G-I"  indicates  transportation  by 
an  intrastate  pipeline  company  pursuant 
to  a  blanket  certificate  issued  under 
§  284.227  of  the  Commission's 
regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
pursuant  to  §  284.223  and  a  blanket 
certificate  issued  under  §284.221  of  the 
Commission's  regulations. 

A  "G-LT"  or  "G-LS"  indicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
§  284.224  of  the  Commission's 
regulations. 

A  "G-HT  "  or  "G-HS  "  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  under  §  284.224  of  the 
Commission's  regulations. 

A  "K"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  §  284.303  of  the  Commission's 
regulations. 
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A  "K-S"  indicates  transportation  of 

pipelines  pursuant  to  §  284.303  of  the 
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natural  gas  on  the  Outer  Continental 

Commission's  regulations. 

Shelf  by  an  intrastate  pipeline  on  behalf 

Lois  D.  Cashell. 

of  shippers  other  than  interstate 

Secretary: 

Docket  No.* 

Transporter/ 
seller 

Recipient 

Date  filed 

Part  284 
sutjpart 

Est.  max. 

daily 
quantity" 

Art.  Y/A/ 
N— 

Rate 

sch. 

Date  com- 
menced 

Projected 

termination 

date 

ST95-752 

Great  Lakes 
Gas  Trans- 
mission LP. 

Northern 
States 
Power  Co. 
(MN). 

12-01-94 

G-S 

15.000 

N 

F 

11-01-94 

04-30-1 1 

ST95-753 

Great  Lakes 
Gas  Trans- 
mission L.P. 

Sithe  Inde- 
pendence 
Power  Part. 
L.P. 

12-01-94 

G-S 

118,203 

N 

F 

11-01-94 

03-31-15 

ST95-754 

Great  Lakes 
Gas  Trans- 
mission L.P. 

Rochester 
Gas  and 

Electric 
Corp. 

12-01-94 

G-S 

55,500 

N 

F 

11-01-94 

10-31-08 

ST95-755 

Great  Lakes 
Gas  Trans- 
mission LP. 

Northern 
States 
Power  Co 
(Wl). 

12-01-94 

G-S 

40.000 

N 

F 

11-01-94 

04-30-1 1 

ST95-756 

Great  Lakes 
Gas  Trans- 
mission L.P. 

Western  Gas 
Marketing. 
Inc. 

12-01-94 

G-S 

6,013 

A 

F 

11-01-94 

10-31-02 

ST95-757 

Great  Lakes 
Gas  Trans- 
mission L.P. 

Bearpaw 
Gathering 
Systems. 

12-01-94 

G-S 

9.000 

N 

F 

11-01-94 

10-31-02 

ST95-758 

Great  Lakes 
Gas  Trans- 
mission L.P. 

Northern 
States 
Power  Co 
(MN). 

12-01-94 

G-S 

15,485 

N 

F 

11-01-94 

• 

10-31-02 

ST9S-759 

Great  Lakes 
Gas  Trans- 
mission L.P. 

Wisconsin 
Gas  Co. 

12-01-94 

G-S 

1,901 

N 

F 

11-01-94 

10-31-02 

ST95-760 

Great  Lakes 
Gas  Trans- 
mission L.P. 

Wisconsin 
Power  & 
Light. 

12-01-94 

G-S 

737 

N 

F 

11-01-94 

10-31-02 

ST95-761 

Great  Lakes 
Gas  Trans- 
mission L.P. 

UtiliCorp  Unit- 
ed Inc. 

12-01-94 

G-S 

7.145 

N 

F 

11-01-94 

10-31-02 

ST9&-762 

Great  Lakes 
Gas  Trans- 
mission L.P. 

Northern  Illi- 
nois Gas  Co. 

12-01-94 

G-S 

3,010 

N 

F 

11-01-94 

10-31-00 

ST95-763 

Great  Lakes 
Gas  Trans- 
mission L.P. 

lowa-lllirrais 
Gas  &  Elec- 
tric Co. 

12-01-94 

G-S 

1,288 

N 

F 

11-01-94 

10-31-00 

ST95-764 

Great  Lakes 
Gas  Trans- 
mission L.P. 

AIG  Trading 
Corp. 

12-01-94 

G-S 

75.000 

N 

F 

10-23-94 

07-31-95 

ST95-765 

Great  Lakes 
Gas  Trans- 
mission L.P. 

Minnegasco  ... 

12-01-94 

G-S 

1 1 ,676 

N 

F 

11-01-94 

10-31-00 

ST95-766 

Great  Lakes 
Gas  Trans- 
mission L.P. 

AIG  Trading 
Corp. 

12-01-94 

G-S 

200.000 

N 

F 

11-10-94 

09-30-95 

ST95-767 

Great  Lakes 
Gas  Trans- 
mission L.P. 

Great  Plains 
Natural  Gas 
Co. 

12-01-94 

G-S 

246 

N 

F 

11-01-94 

10-31-02 

ST95-768 

Great  Lakes 
Gas  Trans- 
mission L.P. 

AIG  Trading 
Corp. 

12-01-94 

G-S 

10,000 

N 

F 

11-01-94 

.  03-31-95 

ST95-769 

Great  Lakes 
Gas  Trans- 
mission L.P. 

ANR  Pipeline 
Co. 

12-01-94 

B/G 

100.000 

Y 

F 

11-01-94 

03-31-95 

ST95-770 

Tennessee 
Gas  Pipe- 
line Co. 

Direct  Gas 
Supply  Corp. 

12-01-94 

G-S 

21,500 

N 

F 

11-21-94 

Indef. 

ST95-771 

Tennessee 
Gas  Pipe- 
line Co. 

Petro  Source 
Gas  Ven- 
tures. 

12-01-94 

G-S 

19,470 

N 

1 

11-09-94 

Indet 

JMI 


IMI 
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Transporter/ 
seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max. 

daily 
quantity*  • 

Aff.  Y/A/ 
N— 

Rate 
sch. 

Date  com- 
menced 

Projected 

termination 

date 

ST95-794 

Great  Lakes 
Gas  Trans- 
mission L.P. 

Mercury  Ex- 
ploration Co. 

12-02-94 

G-S 

12,000 

N 

F 

11-01-94 

11-30-09 

ST95-795 

Noram  Gas 
Trans- 
mission Co. 

Delhi  Gas 
Pipeline 
Corp. 

12-02-94 

B 

17,488 

N 

F 

11-01-94 

Indef. 

ST95-796 

Northern  Illi- 
nois Gas  Co 

Natural  Gas 
P/L  Co.  of 
Am.  et  al. 

12-05-94 

G-HT 

6,500 

N 

1 

1 1-03-94 

11-08-94 

ST95-797 

Tejas  Gas 
Pipeline  Co. 

Texas  Eastern 
Trans- 
mission Co. 

12-05-94 

C 

25.000 

N 

1 

10-01-94 

Indef. 

ST95-798 

Pacific  Gas 
Trans- 
mission Co. 

Enron  Gas 
Marketing. 
Inc. 

12-05-94 

G-S 

100,000 

N 

1 

11-08-94 

Indef. 

ST95-799 

Gasdel  Pipe- 
line System 
Inc. 

Energy  Devel- 
opment 
Corp. 

•     12-05-94 

G-S 

5,296 

N 

1 

12-01-94 

Indef. 

ST95-800 

Alabama-Ten- 
nessee Nat- 
ural Gas  Co. 

City  of  Hunts- 
ville  Utilities 
Gas  Sy. 

12-0&-94 

B 

4,284 

N 

F 

11-12-94 

04-01-98 

ST95-801 

Alabama-Terv 
nessee  Nat- 
ural Gas  Co. 

City  of  Hunts- 
ville  Utilities 
Gas  Sy. 

12-05-94 

B 

28.970 

N 

F 

11-12-94 

04-01-98 

ST95-802 

Florida  Gas 
Trans- 
mission Co. 

Petro  Source 
Gas  Ven- 
tures. 

12-05-94 

G-S 

50,000 

N 

1 

11-04-94 

Indef. 

ST95-803 

Trans- 
continental 
Gas  P/L 
Corp. 

Public  Service 
Co.  of  N.C.. 
Inc. 

12-05-94 

G-S 

5,859 

N 

F 

11-05-94 

11-04-14 

ST95-804 

Trans- 
continental 
Gas  P/L 
Corp. 

Municipal  Gas 
Authority  of 
Georgia. 

12-05-94 

G-S 

352 

N 

F 

11-05-94 

11-04-14 

ST95-805 

Trans- 
continental 
Gas  P/L 
Corp. 

Municipal  Gas 
Authority  of 
Georgia. ^- 

12-05-94 

G-S 

176 

N 

F 

11-05-94 

11-04-14 

ST95-806 

Trans- 
continental 
Gas  P/L 
Corp. 

Municipal  Gas 
Authority  of 
■   Georgia. 

12-05-94 

G-S 

59 

N 

F 

11-05-94 

ii-o;-i4 

ST95-807 

Trans- 
continental 
Gas  P/L 
Corp. 

Municipal  Gas 
Authority  of 
Georgia. 

12-05-94 

G-S 

117 

N 

F 

11-06-94 

11-04-14 

ST95-808 

Koch  Gateway 
Pipeline  Co. 

Lear  Gas  Mar- 
keting Co. 

12-06-94 

G-S 

N/A 

N 

1 

11-21-94 

Indef. 

ST95-809 

Koch  Gateway 
Pipeline  Co. 

Town  of  Chat- 
ham. 

12-06-94 

G-S 

422 

N 

F 

11-20-94 

04-01-97 

ST95-810 

Koch  Gateway 
Pipeline  Co. 

City  of 
Denham 
Springs. 

12-06-94 

G-S 

3,480 

N 

F 

11-20-94 

04-01-97 

ST95-81 1 

Koch  Gateway 
Pipeline  Co. 

National  Gas 
Resources. 

12-06-94 

G-S 

500 

N 

F 

1 1-24-94 

12-31-94 

ST95-812 

Koch  Gateway 
Pipeline  Co. 

MG  Natural 
Gas  Corp. 

12-06-94 

G-S 

5,000 

N 

F 

11-10-94 

03-31-95 

ST95-^13 

Koch  Gateway 
Pipeline  Co. 

Energy  Inter- 
national 
Marketing 
Corp. 

12-06-94 

G-S 

(vL'A 

N 

1 

11-21-94 

Indef. 

ST95-814 

Koch  Gateway 
Pipeline  Co. 

Delhi  Gas 
Marketing 
Corp. 

12-06-94 

G-S 

n;a 

N 

1 

11-21-94 

Indef. 

ST95-815 

Koch  Gateway 
Pipeline  Co. 

Village  of  Liv- 
ingston. 

12-06-94 

G-S 

360 

N 

F 

11-20-94 

04-01-97 

ST95-816 

Koch  Gateway 
Pipeline  Co. 

Livingston  BD 
of  Comm- 
Gas  Util. 
DIsl 

12-06-94 

G-S 

675 

N 

F 

11-20-94 

04-01-97 
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Docket  No.* 


ST95-817 
ST95-818 
ST95-819 
ST95-820 
ST95-821 
ST95-822 
ST95-823 
ST95-824 
ST95-625 

ST95-826 

ST95-827 

ST95-828 

ST95-829 

ST95-830 

ST95-831 
ST95-832 

ST95-833 
ST95-834 

ST95-835 

ST95-836 

ST95-837 

ST95-838 

ST95-839 

ST95-840 


Transporter/ 
seller 


Kpch  Gateway 
i  Pipeline  Co. 

Koch  Gateway 
Pipeline  Co. 

Koch  Gateway 
Pipeline  Co. 

Koch  Gateway 
Pipeline  Co. 

Koch  Gateway 
Pipeline  Co. 

Koch  Gateway 
Pipeline  Co. 

Koch  Gateway 
Pipeline  Co. 

Koch  Gateway 
Pipeline  Co. 

T^xas  Eastern 
|Trans- 
mission 
Corp. 

Texas  Eastern 
Trans- 
jmission 
'Corp. 

Texas  Eastern 
Trans- 
mission 
Corp. 

Panhandle 
Eastern 
Pipe  Line 
Co. 

Panhandle 
Eastern 
Pipe  Line 
Co. 

Mississippi 
River  Trans. 
Corp. 

Williams  Natu- 
ral Gas  Co. 

Williams  Natu- 
ral Gas  Co. 

Williams  Natu- 
ral Gas  Co. 

Viking  Gas 
Trans- 
mission Co. 

K  N  Interstate 
pas  Trans 
Co.   - 

Trans- 
continental 
Gas  P/L 
Corp. 

Trans- 
continental 
Gas  P/L 
Corp. 

Trans- 
continental 
Gas  P/L 
Corp. 

Trans- 
continental 
Gas  P/L 
Corp. 

Texas  Gas 
Trans- 
mission 
<2orp. 


Recipient 


Town  of 

Westlake. 
Village  Of 

Tangipahoa. 
Town  of 

Oberlin. 
Perry  Gas 

Cos.,  Inc. 
Aurora  Natural 

Gas  Co. 
Town  of  Walk- 
er. 
Prior  Intrastate 

Corp. 
Village  of 

Montpelier. 
Hadson  Gas 

System,  Inc. 


Eastex  Hydro- 
carbons, Inc. 


Pemex  Gas  Y 
Petroquimic- 
a  Basica. 

Dayton  Power 
and  Light 
Co. 

ONG  Trans- 
mission Co. 


Highland  En- 
ergy Co. 

Western  Re- 
sources, Inc. 

Texaco  Gas 
Marketing, 
Inc. 

Unimark  L.L.C 

Northern 
States 
Power  Co. 

Sonat  Market- 
ing Co. 

Municipal  Gas 
Authority  of 
Georgia. 

Fort  Hill  Natu- 
ral Gas  Au- 
thority. 

Municipal  Gas 
Authority  of 
Georgia. 

Piedmont  Nat- 
ural Gas  Co. 


Torch  Gas  LC 


Date  filed 


12-06-94 
12-06-94 
12-06-94 
12-06-94 
12-06-94 
12-06-94 
12-06-94 
12-06-94 
12-06-94 

12-06-94 

12-06-94 

12-06-94 

12-06-94 

12-06-94 

12-06-94 
12-06-94 

12-06-94 
12-06-94 

12-06-94 

12-06-94 

12-06-94 

12-06-94 

12-06-94 

12-06-94 


Part  284 
sutipart 


G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 

G-S 

G-S 


G-S 

B 
G-S 

G-S 
G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


Est.  max. 

daily 
quantity" 


2.400 

86 

456 

N/A 

N/A 

1.560 

150 

96 

150,000 

30.000 

200,000 

10,000 

15,000 

105,000 


Aff.  y/a; 

N— 


2.343 


1,172 


20,504 


100,000 


468 

N 

6.500 

N 

1,500 

N 

10,000 

N 

50,000 

N 

146 

N 

Rate 
sch. 


Date  conv 
nnenced 


11-20-94 
11-20-94 
11-20-94 
11-21-94 
11-21-94 
11-20-94 
1 1-20-94 
11-20-94 
11-09-94 

11-09-94 

11-94 

11-1&-94 

1 1-23-94 

11-07-94 

12-01-94 
12-01-94 

12-01-94 
11-01-94 

10-27-94 

11-10-94 

1 1-07-94 

11-11-94 

1 1-07-94 

06-02-94 


Projected 

termination 

date 


04-01-97 
04-01-97 
04-01-97 

Indef. 

Indef. 
04-01-97 
11-20-95 
04-01-97 

Indef 

Indef 

Indef. 

11-10-96 

11-22-96 

Indef. 

12-01-96 
12-^51-95 

12-01-95 

10-31-04 

Indef. 
11-04-14 

11-04-14 

11-04-14 

11-04-14 

Indef. 
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Docket  No.* 

Transporter/ 
seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max. 

daily 
quantity" 

Aff.  yifiJ 
N— 

Rate 
sch. 

Date  conv 
menced 

Projected 

termination 

date 

ST95-^1 

Texas  Gas 
Trans- 
mission 
Corp. 

Texas  Gas 

Torch  Gas  LC 

12-06-94 

G-S 

100,000 

N 

1 

06-02-94 

Indef. 

ST95-842 

Texaco  Gas 

12-06-94 

G-S 

50,000 

N 

1 

12-01-94 

Indef. 

Trans- 

Marketing, 

mission 
Corp. 
Texas  Gas 

Inc. 

4 

ST95-843 

Enron  Gas 

12-06-94 

G-S 

50,000 

N 

1 

11-11-94 

Indef. 

Trans- 

Marketing, 

mission 
Corp. 
Panhandle 

Inc. 

ST95-844 

Energy  Dy- 

12-07-94 

G-S 

1,100 

N 

F 

11-01-94 

10-31-95 

Eastern 

namics,  Inc. 

Pipe  Line 

Co. 

ST95-845 

Delhi  Gas 

Pipeline 

Corp. 
Columbia  Gas 

ANR  Pipeline 
Co.,  et  al. 

12-07-94 

C 

20.000 

N 

1 

11-15-94 

Indef. 

ST95-846 

PPG  Indus- 

12-07-94 

G-S 

3t2 

N 

F 

12-01-94 

03-31-95 

Trans- 

tries. 

mission 
Corp.. 
Columbia  Gas 

ST95-847 

Stand  Energy 

12-07-94 

G-S 

2,180 

N 

F 

12-01-94 

03-31-95 

Trans- 

Corp. 

mission 
Corp. 
Columbia  Gas 

ST95-848 

Stand  Energy 

12-07-94 

G-S 

523 

N 

F 

12-01-94 

03-31-95 

Trans- 

Corp. 

mission 
Corp. 
Columbia  Gas 

ST9&-849 

Volunteer  En- 

12-07-94 

G-S 

3,000 

N 

F 

12-01-94 

02-28-95 

Trans- 

ergy Corp. 

mission 

Corp. 

ST95-850 

Columbia  Gas 
Trans- 
mission 
Corp. 

Minnesota 
Mining  & 
Manufactur- 
ing. 

12-07-94 

G-S 

1,030 

N 

F 

12-01-94 

Indef. 

ST95-851 

Columbia  Gas 
Trans- 
mission 
Corp. 

Columbia  Gas 

Arcadian  Fer- 
tilizer, LP. 

12-07-94 

G-S 

80,000 

N 

1 

12-01-94 

Indef. 

ST95-852 

PPG  Indus- 

12-07-94 

G-S 

276 

N 

F 

12-01-94 

03-31-95 

Trans- 

tries. 

mission 
Corp. 
Columbia  Gas 

ST95-853 

Honda  of 

12-07-94 

G-S 

2,500 

N 

F 

12-02-94 

01-31-S5 

Trans- 

America 

mission 

Manufactur- 

Corp. 

ing,  Inc. 

ST95-854 

Columbia  Gas 
Trans- 
mission 
Corp. 

Boston  Gas 
Co. 

12-07-94 

G-S 

100,000 

N 

1 

11-01-94 

Indef. 

ST95-855 

Columbia  Gas 
Trans- 
mission 
Corp. 

Boston  Gas 
Co. 

12-07-94 

G-S 

N/A 

N 

1 

11-01-94 

Indef. 

ST95-856 

Koch  Gateway 
Pipeline  Co. 

Town  of 
Kinder. 

12-08-94 

G-S 

720 

N 

F 

11-20-94 

04-01-97 

ST95-857 

Natural  Gas 
P/L  Co.  ot 
America. 

Central  Illinois 
Public  Serv- 
ice Co. 

12-08-94 

B 

1,000 

N 

1 

11-21-94 

Indef. 

ST9&-858 

Natural  Gas 
P/L  Co.  of 
America. 

Wesfcoast 
Gas  Sen/- 
ices 
(U.S.A.)  Inc. 

12-08-94 

G-S 

5,000 

N 

F 

12-01-94 

12-31-94 

ST95-859 

Northern  Nat- 
ural Gas  Co. 

Hutchinson 
Utilities 
Commission. 

12-08-94 

G-S 

9,000 

N 

F 

11-01-94 

.    Indef. 
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Docket  No.* 


ST95-860 

ST95-861 

ST95-862 

ST95-863 

ST95-864 
ST95-865 

ST95-866 
ST95-867 

ST95-868 
ST95-869 
ST95-870 
ST95-871 

ST95-872 
ST95-873 
ST95-874 

ST95-875 
ST95-877 
ST95-878 
ST95-880 
ST95-881 

ST95-e82 

ST95-883 

ST95-884 

ST95-885 

ST95-886 

ST95-887 


Transporter/ 
seller 


Northern  Nat- 
ural Gas  Co. 

Northern  Nat- 
ural Gas  Co. 

Northern  Nat- 
I  Ural  Gas  Co. 

Northern  Nat- 
ural Gas  Co. 

iNlorthem  Nat- 
ural Gas  Co. 

Northem  Nat- 
ural Gas  Co. 


f^orthem  Nat- 
ural Gas  Co. 

Northern  Nat- 
ural Gas  Co. 

Northern  Nat- 
ural Gas  Co. 

Northern  Nat- 
ural Gas  Co. 

Northiem  Nat- 
ural Gas  Co. 

Northem  Nat- 
ural Gas  Co. 

Northern  Nat- 
ural Gas  Co. 

Sea  Robin 
Pipeline  Co. 

Southem  Nat- 
iral  Gas  Co. 


Recipient 


Southem  Nat- 
ural Gas  Co. 

Southem  Nat- 
ural Gas  Co. 

Southem  Nat- 
ural Gas  Co. 

Southern  Nat- 
ural Gas  Co. 

Vatero-Teco 
West  Texas 
P/L  Co. 

Vatero-Teco 
West  Texas 
P/L  Co. 

Natural  Gas 
P/L  Co.  of 
Amerka. 

Natural  Gas 
P/L  Co.  of 
America. 

Natural  Gas 
P/L  Co.  of 
America. 

Texas  Eastern 
Trans- 
mission 
Corp. 

Texas  Eastern 
Trans- 
nission 
3orp. 


Associated 
Natural 
Gas,  Inc. 

Interenergy 
Gas  Serv- 
ices, Corp. 

Heartland 
Corn  Prod- 
ucts. 

KCS  Energy 
Marketing, 
Inc. 

Osage  Munici- 
pal Utilities. 

Northern 
States 
Power  Co. 
of  Wise. 

TEXPAR  En- 
ergy Inc. 

Industrial  En- 
ergy Appli- 
cations. 

Lone  Star  Gas 
Co. 

GPM  Gas 
Corp. 

Cenergy  Inc  ... 

U.S.  Gas 
Transpor- 
tation, Inc. 

AMGAS  Inc  ... 

Sonat  Market- 
ing Co. 

Murphy  Explo- 
ration & 
Production 
Co. 

CNG  Produc- 
ing Co. 

City  of 
Talbotton. 

City  of 
Taltx)tton. 

Atlanta  Gas 
Light  Co. 

Transwestern 
Pipe  Line 
Co. 

El  Paso  Natu- 
ral Gas  Co. 

Valero  Gas 

Marketing, 

LP. 
City  of 

f'inckneyvill- 

e. 
City  of  Perry- 

ville. 

Seitel  Gas  & 
Energy 
Corp. 

Cenergy,  Inc  .. 


Date  filed 


IMI 


12-08-94 

12-08-94 

12-08-94 

12-08-94 

12-08-94 
12-08-94 

12-08-94 
12-08-94 

12-08-94 
12-08-94 
12-08-94 
12-08-94 

12-08-94 
12-09-94 
12-09-94 

12-09-94 
12-09-94 
12-09-94 
12-09-94 
12-12-94 

12-12-94 

12-12-94 

12-12-94 

12-12-94 

12-12-94 

12-12-94 


Part  284 
subpart 


G-S 

G-S 

G-S 

G-S 

G-S 
G-S 

G-S 
G-S 

B 

G-S 
G-S 
G-S 

G-S 
G-S 
G-S 

G-S 
G-S 
G-S 
G-S 
C 

C 

G-S 

G-S 

G-S 

G-S 

G-S 


Est.  max. 

daily 
quantity'* 


50,000 

25.000 

300 

20,000 

1,000 
2,200,000 

350 
10,000 

10,000 

20,000 

5.000 

1 1 ,000 


Aff.  Y/A/ 
N— 


15.000 

N 

6,326 

A 

50,000 

N 

200,000 

N 

SO 

N 

39 

N 

6.764 

N 

33,000 

N 

33,000 

25,000 

250 

750 

25,000 

50.000 


Rate 
sch. 


Date  conv 
menced 


09-01-94 

05-11-94 

11-1^-94 

11-25-94 

10-08-94 
11-20-94 

11-04-94 
11-01-94 

10-01-94 
11-01-94 
11-02-94 
11-04-94 


Projected 

termination 

date 


11-17-94 


12-01-94 


12-01-94 


12-01-94 


12-01-94 


12-01-94 


Indef. 

Indef. 

10-31-04 

Indef. 

Indef. 
05-31-99 

03-31-95 
03-30-95 

Indef. 
10-30-95 
12-01-94 

Indef. 


11-01-94 

02-28-95 

12-01-94 

12-31-94 

11-25-94 

Indef. 

12-03-94 

Indef. 

12-01-94 

10-31-95 

12-01-94 

10-31-95 

n-19-94 

10-31-95 

11-18-94 

Indef. 

Indef. 


12-31-94 


11-30-95 


11-30-95 


Indef. 


Indef. 
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Docket  No.' 

Transporter/ 
seHer 

Recipient 

Date  filed 

Part  284 
subpart 

Est  max. 

daily 
quantity" 

Aff.  Y/A/ 
N"* 

Rate 
sch. 

Date  com- 
menced 

Projected 

termination 

date 

ST95-888 

Texas  Eastem 
Trans- 
mission 
Corp.. 

Western  Gas 
Resources. 
Inc. 

12-12-94 

G-S 

300.000 

N 

1 

12-02-94 

irvlef. 

ST95-889 

Texas  Eastem 
Trans- 
mission 
Corp. 

AIG  Trading 
Corp. 

12-12-94 

G-S 

100,000 

N 

1 

12-01-94 

Indef. 

ST95-890 

Texas  Eastem 
Trans- 
mission 
Corp. 

Stolle  Corp  .... 

12-12-94 

G-S 

3,500 

N 

12-01-94 

Indef. 

ST95-891 

Tennessee 
Gas  Pipe- 
line Co. 

Direct  Gas 
Supply  Corp. 

12-12-94 

G-S 

8.000 

N 

12-01-94 

Indef. 

ST95-892 

Tennessee 
Gas  Pipe- 
line Co. 

Enron  Gas 
Marketing 
Inc. 

12-12-94 

G-S 

15.000 

N 

12-01-94 

Indef. 

ST95-893 

Tennessee 
Gas  Pipe- 
line Co. 

Associated 
Natural 
Gas.  Inc. 

12-12-94 

G-S 

7.648 

N 

12-01-94 

Indef. 

ST95-894 

Tennessee 
Gas  Pipe- 
line Co. 

Shell  Gas 
Trading  Co. 

12-12-94 

G-S 

3,500 

N 

12-01-94 

Indef. 

ST95-895 

Delhi  Gas 
Pipeline 
Corp. 

Noram  Gas 
Trans- 
mission Co. 

12-13-94 

C 

30,000 

N 

1 

11-18-94 

Indef. 

ST95-896 

Delhi  Gas 
Pipeline 
Corp. 

Panhandle 
Eastern  P/L 
Co..  et  al. 

12-13-94 

C 

• 

7.000 

N 

1 

10-01-93 

Indef. 

ST95-897 

Westar  Trans- 
mission Co. 

El  Paso  Natu- 
ral Gas  Co. 

12-13-94 

C 

50.000 

N 

1 

09-01-94 

Indef. 

ST95-898 

Westar  Trans- 
mission Co. 

El  Paso  Natu- 
ral Gas  Co. 

12-13-94 

c 

25.000 

N 

1 

07-01-94 

Indef. 

ST96-899 

Panhandle 
Eastern 
Pipe  Line 
Co. 

GPM  Gas 
Corp. 

12-13-94 

G-S 

2.558 

N 

F 

12-01-94 

03-31-95 

ST95-900 

Panhandle 
Eastem 
Pipe  Line 
Co. 

Texarkoma 
Transpor- 
tation Co. 

12-13-94 

G-S 

30.000 

N 

1 

12-01-94 

04-30-98 

ST95-901 

Panhandle 
Eastem 
Pipe  Line 
Co. 

Cenergy.  Inc .. 

12-13-94 

G-S 

50,000 

N 

1 

12-01-94 

09-30-96 

ST95-a02 

Panhandle 
Eastem 
Pipe  Line 
Co. 

Central  Illinois 
Light  Co. 

12-13-94 

G-S 

9.000 

N 

F 

12-01-94 

11-30-«5 

ST95-903 

Panhandle 
Eastern 
Pipe  Line 
Co. 

Certified  Heat 
Treating  Co. 

12-13-94 

G-S 

60 

N 

F 

12-01-94 

11-30-95 

ST9&-«)5 

Panhandle 
Eastem 
Pipe  Line 
Co. 

Teepak,  Inc  ... 

12-13-94 

G-S 

4.000 

N 

F 

12-01-94 

03-31-58 

ST95-906 

Panhandle 
Eastem 
Pipe  Line 
Co. 

Stolle  Corp  .... 

12-13-94 

G-S 

3.507 

N 

F 

12-01-94 

10-31-95 

ST95-907 

U-T  Offshore 
Systenx 

Coast  Energy 
Group. 

12-14-94 

K-S 

60.000 

N 

F 

11-01-94 

11-30-94 

ST95-908 

U-T  Offshore 
System. 

CNG  Produc- 
ing Co. 

12-14-94 

K-S 

52.500 

N 

F 

11-01-S4 

1 1-30-94 

ST95-909 

U-T  Offshore 
System. 

Mobil  Natural 
Gas  Inc. 

12-14-94 

K-S 

10.000 

N 

F 

n-01-94 

01-31-95 

ST95-910 

U-T  Offshore 
System. 

Vastar  Gas 
Marketing. 
Inc. 

12-14-94 

K-S 

15.497 

N 

F 

11-01-94 

11-30-94 

Docket  No.* 


ST95-91 1 

ST95-912 
ST95-913 

ST95-914 

ST95-915 

ST95-916 

ST95-917 
ST9&-918 
ST95-919 

ST95-920 

ST95-921 

ST95-922 

ST95-923 

ST95-924 

ST95-925 

ST95-926 

ST95-927 
ST95-928 

ST95-929 

ST95-930 
ST95-931 
ST95-932 
ST95-933 


Transporter/ 
seller 


U-T  Offshore 
System. 

U-T  Offshore 

System. 
High  Island 
I  Offshore 

System. 

High  Island 

I  Offshore 

i  System. 

High  Island 

Offshore 

System. 
High  Island 

Offshore 

System. 
Trunkline  Gas 

Co. 
Trunkline  Gas 

Co. 
Trunkline  Gas 

Co. 

Panhandle 
I  Eastem 
!  Pipe  Line 
Co. 

Qolumbia  Gas 
I  Trans- 
'  mission 
Corp. 

Tennessee 
Gas  Pipe- 
line Co. 

Tennessee 
j  Gas  Pipe- 
1  ine  Co. 

Northern  Nat- 
ural Gas  Co. 

Ndrthem  Nat- 
ural Gas  Co. 

Northern  Nat- 
jural  Gas  Co. 

Northern  Nat- 
ural Gas  Co. 

Panhandle 
jEastern 
IPipe  Line 
Co. 

Panhandle 
lEastem 
Pipe  Line 
Co. 

Midwestern 
Gas  Trans- 
mission Co. 

Sabine  Pipe 
Line  Co. 

Northem  Bor- 
der Pipeline 
Co. 

Trans- 
continental 
Gas  P/L 


Recipient 


JMI 


Transco  Gas 
Marketing 
Co. 

CNG  Produc- 
ing Co. 

Associated 
Gas  Serv- 
ices, Inc. 

H&N  Gas,  Ltd 


Coastal  Gas 

Marketing 

Co. 
Coastal  Gas 

Marketing 

Co. 
Conoco;  Inc  .. 

Aig  Trading 
Corp. 

Columbia  En- 
ergy Serv- 
ices Corp. 

Anadarko 
Trading  Co. 


Owens- 
Brockway 
Glass  Con- 
tainer. Inc. 

Pennsylvania 
and  South- 
ern Gas  Co. 

Crant)erry 
Pipeline 
Corp. 

Inidustrial  En- 
ergy Appli- 
cations, Inc. 

Industrial  En- 
ergy Appli- 
cations, Inc. 

Madison  Gas 
&  Electric 
Co. 

UtiliCorp  Unit- 
ed, Inc. 

Anadarko 
Trading  Co. 


1  Source  En- 
ergy Serv- 
ices Co. 

Tenneco  Gas 
Marketing 
Co. 

Associated 
Natural 
Gas,  Inc. 

Progas  USA 
Inc. 

Associated 
Gas  Serv- 
ices, Inc. 


Date  filed 


12-14-94 

12-14-94 
12-14-94 

12-14-94 

12-14-94 

12-14-94 

12-14-94 
12-14-94 
12-14-94 

12-14-94 

12-14-94 

12-14-94 

12-15-94 

12-15-94 

12-1&-94 

12-15-94 

12-15-94 
12-15-94 

12-15-94 

12-16-94 
12-16-94 
12-16-94 
12-16-94 


Part  284 
subpart 


K-S 

K-S 
K-S 

K-S 

K-S 

K-S 

G-S 
G-S 
G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B/G-S 
G-S 

G-S 

G-S 
G-S 
G-S 
G-S 


Est.  max. 

daily 
quantity" 


15.000 

3,500 
6.139 

100,000 

6,729 

6,729 

5,000 

103,500 

20.000 

255,000 

5,000 

2,000 

1 1 ,680 

333,333 

2,891 

1,500 

100.723 
30,000 

45.030 

11.730 
3,548 
1,646 
6280 


Aff.  Y/A/ 
N"' 


N 


N 


Rate 
sch. 


Date  conv 
me need 


11-01-94 

11-04-94 
10-30-94 

11-01-94 

11-01-94 

11-30-94 

12-01-94 
12-01-94 
12-01-94 

12-01-94 

12-02-94 

04-2^94 
12-01-94 
06-01-94 
06-01-94 

11-01-94 

11-01-94 
12-01-94 

11-01-94 

12-01-94 
12-01-94 
12-01-94 
12-01-94 


Projected 

termination 

date 


11-30-94 

11-30-94 
10-31-94 

Indef. 

11-29-94 

11-30-94 

Indef. 
Indef 
Indel 

11-30-95 
10-31-95 

Indef. 

Indef. 

Indef. 

05-31-95 

10-31-04 

03-31-95 
12-31-94 

03-31-95 

Indef. 
12-31-94 
09-19-03 

Indef 


rOL 


995 


JMI 
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Docket  No.* 

Traasporter/ 
seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max. 

daity 
quantity" 

Aff.  Y/A/ 
N"* 

Rate 
sch. 

Date  com- 
menced 

Projected 

termination 

date 

ST95-934 

Trans- 
continental 
Gas  P/L 
Corp. 

HydrocartX)n 
Processing 
Partners, 
Ltd. 

12-1&-94 

G-S 

25,000 

N 

1 

12-01-94 

Indef. 

ST95-935 

Trans- 
continental 
Gas  P/L 
Corp. 

KN  Gas  Mar- 
keting, Inc. 

12-16-94 

G-S 

20.000 

N 

1 

12-01-94 

Indef. 

ST95-936 

Trans- 
continental 
Gas  P/L 
Corp. 

City  of  Lexing- 
ton. 

12-16-94 

G-S 

586 

N 

F 

11-29-94 

11-04-14 

ST95-937 

Trans- 
continental 
Gas  P/L 
Corp. 

Perry  Gas 
Companies, 
Inc. 

12-16-94 

G-S 

5,000 

N 

1 

11-23-94 

Indef. 

ST95-938 

Trans- 
continental 
Gas  P/L 
Corp. 

Shell  Gas 
Trading  Co. 

12-16-94 

G-S 

20,000 

N 

12-01-94 

Indef. 

ST 95-939 

Trans- 
continental 
Gas  P/L 
Corp. 

Mobil  Natural 
Gas,  Inc. 

12-16-94 

G-S 

9,662 

N 

12-02-94 

Indef. 

ST95-940 

Trans- 
continental 
Gas  P/L 
Corp. 

Texacp  Gas 
Marketing, 
Inc. 

12-16-94 

G-S 

9,662 

N 

12-01-94 

02-28-95 

ST95-941 

Trans- 
continental 
Gas  P/L 
Corp. 

City  of  Foun- 
tain Inn. 

12-16-94 

G-S 

463 

Y 

11-27-94 

11-04-14 

ST95-942 

Trans- 
continental 
Gas  P/L 
Corp. 

Chevron 
U.S.A.,  Inc. 

12-16-94 

G-S 

20,000 

N 

12-02-94 

Indef. 

ST95-943 

Trans- 
continental 
Gas  P/L 
Corp. 

City  of  Greer  . 

12-16-94 

G-S 

879 

N 

12-01-94 

11-04-14 

ST95-944 

Trans- 
continental 
Gas  P/L 
Corp. 

North  Carolina 
Gas  Service. 

12-16-94 

G-S 

586 

N 

' 

12-01-94 

11-04-14 

ST95-945 

Trans- 
continental 
Gas  P/L 
Corp. 

Southwestern 
Virginia  Gas 
Co. 

12-16-94 

G-S 

586 

N 

12-01-94 

11-04-14 

ST95-946 

Trans- 
continental 
Gas  P/L 
Corp. 

City  of  Shelby 

12-16-94 

G-S 

1.172 

N 

12-01-94 

11-04-14 

ST95-947 

Natural  Gas 
P/L  Co  of 
America. 

NGC  Trans- 
portation, 
Inc. 

12-16-94 

G-S 

20,000 

N 

12-01-94 

11-30-95 

ST95-948 

Trunkline  Gas 
Co. 

Enron  Capital 
and  Trade 
Resources. 

12-16-94 

G-S 

28,000 

N 

12-01-94 

Indef. 

ST95-949 

Trunkline  Gas 
Co. 

Forcenergy 
Gas  Explo- 
ration, Inc. 

12-16-94 

G-S 

100 

N 

12-01-94 

Indef. 

ST95-950 

Trunkline  Gas 
Co. 

Coenergy 
Trading  Co. 

12-16-94 

G-S 

12,000 

N 

12-01-94 

Indef. 

ST95-951 

Southern  Nat- 
ural Gas  Co. 

Atlanta  Gas 
Light  Co. 

12-16-94 

G-S 

259,812 

N 

11-01-94 

04-30-07 

ST95-952 

Southern  Nat- 
ural Gas  Co. 

Mississippi 
Valley  Gas 
Co. 

12-16-94 

G-S 

20,000 

N 

11-01-94 

09-30-96 

ST95-953 

Texas  Gas 
Trans- 
mission 
Corp. 

Indian  Refin- 
ing, LP. 

12-16-94 

G-S 

20,000 

N 

1 

12-02-94 

Indef. 
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Transporter/ 
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Recipient 

Date  filed 

Part  284 
sutipart 

Est.  max. 

daily 
quantity** 

Aff.  Y/A,' 
N*** 

Rate 
sch. 

Date  com- 
menced 

Projected 

termination 

date 

ST95-954 

Transok  Gas 
Trans- 
mission Co. 

ANR  Pipeline 
Co.,  et  al. 

12-19-94 

C 

12,000 

N 

1 

11-24-94 

Indef. 

ST95-955 

Transok  Gas 
Trans- 
mission Co. 

ANR  Pipeline 
Co.,  et  al.. 

12-19-94 

C 

5.000 

N 

F 

08-01-94 

07-31-95 

ST95-956 

Pacific  Gas 
Trans- 
mission Co. 

Texas-Ohio 
Gas.  Inc. 

12-19-94 

G-S 

50,000 

N 

1 

12-02-94 

Indef. 

ST95-957 

Pacific  Gas 
Trans- 
mission Co. 

Texas-Ohio 
Gas.  Inc. 

12-19-94 

G-S 

100,000 

N 

1 

12-01-94 

Indef. 

ST9&-958 

Tennessee 

Interenergy 

12-19-94 

G-S 

1.500 

N 

F 

11-27-94 

Indef 

Gas  Pipe- 

Gas Sen/- 

line  Co. 

ices  Corp. 

ST95-959 

Tennessee 
Gas  Pipe- 
line Co. 

Mg  Natural 
Gas  Corp. 

12-19-94 

G-S 

1,662 

N 

F 

12-01-94 

indef. 

ST95-960 

Columbia  Gulf 
Trans- 
mission Co. 

H&N  Gas,  Ltd 

12-19-94 

G-S 

10,000 

N 

F 

12-01-94 

Indef. 

ST95-961 

Columbia  Gulf 
Trans- 

Peak  Pipeline 
Co. 

12-19-94 

G-S 

300 

N 

1 

11-27-94 

Indef. 

mission  Co. 

ST95-962 

Columbia  Gulf 
Trans- 
mission Co. 

ICI  Americas 
Inc. 

12-19-94 

G-S 

5,300 

N 

1 

11-28-94 

Indef. 

ST95-963 

Columbia  Gulf 
Trans- 
mission Co. 

Union  Oil  Co 
of  California. 

12-19-94 

G-S 

20,000 

N 

F 

12-01-94 

Indef. 

ST95-964 

Columbia  Gulf 
Trans- 
mission Co. 

Seagull  Mar- 
keting Serv- 
ices, Inc. 

12-19-94 

G-S 

18,500 

N 

F 

12-01-94 

Indef. 

ST95-965 

Columbia  Gulf 
Trans- 
mission Co. 

Oryx  Gas 
Marketing 
LP.. 

12-19-94 

G-S 

5,000 

N 

F 

12-01-94 

Indef. 

ST95-966 

Columbia  Gas 
Trans- 
mission 
Corp.. 

Columbia  Gas 
of  Ohio,  Inc. 

12-19-94 

G-S 

12.600 

Y 

F 

12-10-94 

12-31-94 

ST95-967 

Columbia  Gas 
Trans- 
mission 
Corp. 

Marco  Pipe- 
line Enter- 
prises LLC. 

12-19-94 

G-S 

4.000 

N 

1 

12-01-94 

Indef. 

ST95-968 

Columbia  Gas 
Trans- 
pnission 
Corp. 

Columbia  Gas 
of  Kentucky, 
Inc. 

12-19-94 

G-S 

15,400 

Y 

F 

12-01-94 

12-31-94 

ST95-969 

Columbia  Gas 
Trans- 
itiission 
Corp. 

BNG.  Inc  

12-19-94 

G-S 

100,000 

N 

1 

12-01-94 

Indef. 

ST95-970 

Columbia  Gas 
frans- 
nnission 

Wagner  Gas 
Co. 

12-19-94 

B 

10 

N 

1 

12-05-94 

Indef. 

dorp. 

ST95-971 

Columbia  Gas 
Frans- 
Tiission 

American 
Standard. 

12-19-94 

G-S 

675 

N 

F 

12-15-94 

02-15-95 

Inc 

Corp. 

ST95-972 

K  N  Interstate 
Gas  Trans. 
Co. 

K  N  Gas  Mar- 
keting, Inc. 

12-20-94 

G-S 

12,000 

A 

F 

12-01-94 

02-28-95 

ST95-973 

K  N  Interstate 
Gas  Trans. 
Co.. 

Marsh  Operat- 
ing Co.. 

12-20-94 

G-S 

40.000 

N 

1 

11-01-94 

Indef. 

ST95-974 

K  N  Interstate 
Gas  Trans. 
Co. 

Oryx  Gas 
Marketing 
LP.. 

12-20-94 

G-S 

130,000 

N 

1 

12-02-94 

Indef. 

ST95-975 

K  N  Interstate 
Gas  Trans. 

Plains  Petro- 
leum Oper- 

12-20-94 

G-S 

20,000 

N 

1 

12-02-94 

Indef. 

2o.               1 

ating  Co. 

- 

IMI 
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Transporter/ 
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Date  filed 

Part  284 
subpart 

Est.  max. 

daily 
quantity" 

•    Aff.  Y/A/ 
N— 

Rate 
sch. 

Date  conv 
menced 

Projected 

termination 

date 

ST95-976 

K  N  Interstate 
Gas  Trans. 
Co. 

Tenaska  Mar- 
keting Ven- 
tures. 

12-20-94 

G-S 

5,595 

N 

F 

12-01-94 

01-31-95 

ST9S-977 

K  N  Interstate 
Gas  Trans. 
Co. 

Chevron  USA, 
Inc. 

12-20-94 

G-S 

40,000 

N 

1 

11-01-94 

Indef. 

ST95-978 

K  N  Interstate 
Gas  Trans. 
Co. 

Premier  Gas 
Co. 

12-20-94 

G-S 

40.000 

N 

1 

11-01-94 

Indet. 

ST95-979 

Columbia  Gas 
Trans- 
mission 
Corp. 

Kalida  Natural 
Gas  Co., 
Inc. 

12-19-94 

B 

600 

N 

12-12-94 

03-31-95 

ST95-980 

Midwestern 
Gas  Trans- 
mission Co. 

Mobil  Natural 
Gas. 

12-20-94 

G-S 

12.000 

N 

12-01-94 

Indef. 

ST95-981 

Midwestern 
Gas  Trans- 
mission Co. 

Energy  Dy- 
namics Inc. 

12-20-94 

G-S 

5.000 

N 

12-01-94 

Indef. 

ST95-982 

Midwestern 
Gas  Trans- 
mission Co. 

Associated 
Natural  Gas 
Inc. 

12-20-94 

G-S 

18,000 

N 

12-02-94 

Indef. 

ST95-983 

Tennessee 
Gas  Pipe- 
line Co. 

Texas-Ohio 
Gas  Inc. 

12-20-94 

G-S 

5.000 

N 

12-01-94 

Indef. 

ST95-984 

Tennessee 
Gas  Pipe- 
line Co. 

Energy  Dy- 
namics Inc. 

12-20-94 

G-S 

5,050 

N 

12-01-94 

Indef.  . 

ST95-985 

Tennessee 
Gas  Pipe- 
line Co.. 

Atlas  Gas 
Marketing 
Inc.. 

12-20-94 

G-S 

2.500 

N 

12-01-94 

Indef. 

ST95-986 

Tennessee 
Gas  Pipe- 
line Co.. 

AGF  Direct 
Gas  Sales 
Inc.. 

12-21-94 

G-S 

1,000 

N 

12-01-94 

Indet. 

ST95-987 

Cypress  Gas 
Pipeline  Co.. 

Natural  Gas 
P/L  Co.  of 
Am.,  et  al.. 

12-21-94 

C 

20,000 

N 

1 

12-01-94 

Indef. 

ST95-988 

Acadian  Gas 
Pipeline 
System. 

Natural  Gas 
P/L  Co.  of 
Am.,  et  al.. 

12-21-94 

C 

20,000 

N 

1 

11-18-94 

Indef. 

ST95-989 

Algonquin  Gas 
Trans- 
mission Co.. 

Seitel  Gas  & 
Energy 
Corp.. 

12-21-94 

G-S 

25,000 

N 

F 

12-01-94 

Indef. 

ST95-990 

Algonquin  Gas 
Trans- 
mission Co.. 

Yankee  Gas 
Services 
Co.. 

12-21-94 

B 

15,000 

N 

1 

11-21-94 

Indef. 

ST95-991 

Algonquin  Gas 
Trans- 
mission Co.. 

Providence 
Gas  Co.. 

12-21-94 

B 

5,002 

N 

1 

11-24-94 

Indef. 

ST95-992 

Northern  Nat- 
ural Gas 
Co.. 

Midwest  Gas  . 

12-21-94 

B/G-S 

30,000 

N 

F 

12-01-94 

02-28-95 

ST95-993 

Northern  Nat- 
ural Gas 
Co.. 

UtiliCorp  Unit- 
ed, Inc.. 

12-21-94 

G-S 

26,825 

N 

F 

11-10-94 

05-31-97 

ST95-994 

Northern  Nat- 
ural Gas 
Co.. 

Corpus  Christi 
Gas  Market- 
ing, LP.. 

12-21-94 

G-S 

100.000 

N 

1 

11-01-94 

Indef. 

ST95-995 

Northern  Nat- 
ural Gas 
Co.. 

Anadarko 
Trading  Co.. 

12-21-94 

G-S 

10,000 

N 

1 

11-05-94 

Indef. 

ST95-996 

Northern  Nat- 
ural Gas 
Co.. 

Northern 
States 
Power  Co.- 
Wisconsin. 

12-21-94 

B/G-S 

15.000 

N 

F 

11-27-94 

11-26-08 

ST95-997 

Northern  Nat- 
ural Gas 
Co.. 

Westcoast 
Gas  Serv- 
ices 
(U.SJV.)  Inc.. 

12-21-94 

G-S 

15.000 

N 

F 

12-01-94 

.10-31-95 

ST95-998 

Northern  Nat- 
ural Gas 

Terra  Inter- 
national. 

12-21-94 

G-S 

3,000 

N 

F 

12-03-94 

Indef. 

Co.. 

Inc.. 

1 
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Transporter/ 
seller 


ST95-999 
ST95-1000 

ST95-1001 

ST95-1002 
ST95-1003 
ST95-1004 
ST95-1005 
ST95-1006 
ST95-1007 
ST95-1008 
ST95-1009 

ST95-1010 
ST95-1011 
ST95-1012 

ST95-1013 
ST95-1014 

ST95-1015 
ST95-1016 

ST9&-1017 

ST9&-1018 
ST95-1019 

ST95-1020 

ST95-1021 


Northern  Nat- 
ural Gas 
Co.. 

Alabama-Ten- 
nessee Nat- 
ural Gas 
I  Co.. 

Texas  Gas 
Trans- 
imission 
ICorp.. 

Northwest 
Pipeline 
Corp.. 

Noram  Gas 
Trans- 
mission Co.. 

Noram  Gas 
Trans- 
mission Co.. 

Noram  Gas 
Trans-  . 
mission  Co.. 

Noram  Gas 
Trans- 
mission Co.. 

Noram  Gas 
Trans- 
rnission  Co., 

Noram  Gas 
Trans- 
mission Co.. 

Noram  Gas 
Trans- 
mission Co,. 

Noram  Gas 
Trans- 
mission Co.. 

Noram  Gas 
Trans- 
mission Co., 

Channel  In- 
dustries 
Gas  Co.. 

East  Ohio  Gas 

Co.. 
East  Ohio  Gas 

Co.. 

Trunkline  Gas 
Co.. 

Natural  Gas 
P/L  Co.  of 
America. 

Columbia  Gas 
Trans- 
mission 
Corp.. 

Transwestern 
Pipeline  Co.. 

Florida  Gas 
Trans- 
mission Co.. 

Transwestern 
Pipeline  Co,. 

Transwestern 
Pipeline  Co.. 


Recipient 


Westar  Trans- 
mission Co.. 

City  of 
Tuscumbia. 


AIG  Trading 
Corp.. 


Tenaska  Gas 
Co.. 

Amfuel 


Darling  Store 
Fixtures. 

Remington 
Arms  Co.. 

Tyson  Foods. 
Inc.. 

Tyson  Feed 
Mill. 

Stone  Con- 
tainer Corp.. 

St.  Bernard's 
Regional 
Medical 
Cent.. 

Virco  Manu- 
facturing 
Corp.. 

SMI  Steel  


Date  filed 


Tennessee 
Gas  Pipe- 
line Co.,  et 
al.. 

CNG  Energy 
Services, 

Natural  Gas 
Clearing- 
house. 

Cargill,  Inc 

Joseph  En- 
ergy. Inc.. 

Fuel  Services 
Group, 


Amahlio  Natu- 
ral Gas  Co,, 

Amoco  Energy 
Trading  Co,, 

Enron  Gas 

Marketing, 

Inc.. 
Richardson 

Products 

Co.. 


12-21-94 
12-21-94 

12-21-94 

12-21-94 
12-21-94 
12-21-94 
12-21-94 
12-21-94 
12-21-94 
12-21-94 
12-21-94 

12-21-94 
12-21-94 
12-21-94 

12-22-94 

12-22-94 

12-22-94 
12-22-94 

12-22-94 

12-22-94 
12-22-94 

12-22-94 

12-22-94 


Part  284 
subpart 


G-S 


G-S 

G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 
G-S 

G-S 
G-S 
C 


G-S 
G-S 

B 

G-S 
G-S 

G-S 

G-S 


Est.  max. 

daily 
quantity** 


5,000 
330 

100,000 

1,848 
400 
557 
705 
900 
160 
270 
400 

900 

1.160 

40.000 

35,000 
40,000 

3,105 
500 

1.426 

150 
200,000 

40.000 

16,000 


Aff.  y/A/ 
N*** 


N 


N 


N 
Y 

N 
N 

N 
N 


Rate 
sch. 


Date  com- 
menced 


12-02-94 
12-01-94 

12-14-94 

12-01-94 
12-01-94 
12-01-94 
12-01-94 
12-01-94 
12-01-94 
12-01-94 
12-01-94 

12-01-94 
12-01-94 
02-25-94 

12-01-94 
12-01-94 

12-17-94 
12-02-94 

12-01-94 

06-22-94 
11-22-94 

08-24-94 

12-01-94 


Projected 

termination 

date 

08-30-95 
04-01-98 

INDEF. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
INDEF. 
INDEF. 

Indef. 

INDEF. 
Indef. 
Indef. 

12-31-94 
12-31-94 

Indef. 
Indef. 

Indef. 

06-22-95 
Indef. 

08-31-94 

12-31-94 


'OL 
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Docket  No.* 

Transporter/ 
seller 

Recipient 

Date  filed 

Part  284 
siitx)art 

Est.  max. 

daily 
quantity** 

Aff.  Y/A/ 
N"* 

Rate 
sch. 

Date  conv 
menced 

Projected 

termination 

date 

ST95-1022 

Transwestern 
Pipeline  Co.. 

Pacific  Gas  & 
Electric  Co.. 

12-22-94 

G-S 

22.600 

N 

F 

10-01-94 

09-30-95 

Wt^ 

ST95-1023 

Transwestern 

GPMGas 

12-22-94 

G-S 

20,000 

N 

F 

11-01-94 

10-31-98 

*^ 

Pipeline  Co.. 

Corp.. 

ST95-1024 

Questar  Pipe- 
line Co.. 

Vesgas  Co.  ... 

12-2^94 

G-S 

2,000 

N 

1 

12-02-94 

12-01-97 

ST9&-1025 

Questar  Pipe- 
line Co.. 

River  Gas  of 
Utah,  Inc.. 

12-23-94 

G-S 

15,000 

N 

F 

12-01-94 

Indef. 

ST95-1026 

Questar  Pipe- 
line Co.. 
Questar  Pipe- 

Conoco, Inc.  .. 

12-23-94 

G-S 

3,700 

N 

F 

12-01-94 

12-31-94 

ST95-1027 

Bonneville 

12-23-94 

G-S 

300 

N 

F 

12-01-94 

Indef. 

Q  Q 

line  Co.. 

Fuels  Mar- 
keting Corp.. 

OO 

ST95-1028 

Northern  Nat- 
ural Gas 
Co.. 

Westcoast 
Gas  Serv- 
ices (Amer- 
ica). 

12-27-94 

G-S 

15,000 

N 

F 

12-02-94 

10-31-95 

1   9 

ST95-1029 

Northem  Nat- 

Conagra En- 

12-27-94 

G-S 

1,000 

N 

F 

12-01-94 

03-31-95 

ural  Gas 

ergy  Serv- 

■   %^ 

Co.. 

ices  Co.. 

ST95-1030 

Northem  Nat- 
ural Gas 
Co.. 

Iowa-Illinois 
Gas  and 
Electric  Co.. 

12-27-94 

B/G-S 

2,050 

N 

F 

12-01-94 

11-30-95 

ST95-1031 

Valero  Trans- 
mission, L.P. 

El  Paso  Natu- 
ral Gas  Co. 

12-27-94 

C 

6,000 

N 

1 

12-01-94 

Indef. 

ST95-1032 

Kern  River 
Gas  Trans- 
mission Co. 

NGC  Trans- 
portation, 
Inc. 

12-28-94 

G-S 

2,205 

N 

F 

12-01-94 

02-28-95 

J  A 

ST95-1033 

Natural  Gas 

Amoco  Energy 

12-28-94 

G-S 

10,000 

U 

F 

12-01-94 

12-31-94 

P/L  Co.  of 

Trading 

h^      »     m 

America. 

Corp. 

ST95-1034 

Natural  Gas 
P/L  Co.  of 

Amoco  Energy 
Trading 

12-28-94 

G-S 

5,000 

N 

F 

12-01-94 

12-31-94 

30 

America. 

Corp. 

ST95-1035 

Natural  Gas 

Aig  Trading 

12-28-94 

G-S 

20,000 

N 

F 

12-08-94 

^2-3^-Q4 

m^         ^^ 

P/L  Co.  of 

Corp. 

ST95-1036 

America. 
Panhandle 

Vesta  Energy 

12-28-94 

G-S 

4,000 

N 

F 

12-01-94 

03-31-95 

Eastern 

Co. 

Pipe  Line 

, 

Co. 

ST95-1037 

Iroquois  Gas 
Trans.  Sys- 
tem, L.P. 

Paragon  Gas 
Marketing. 

12-29-94 

G-S 

1,340 

N 

F 

12-01-94 

04-01-95 

995 

ST95-1038 

Iroquois  Gas 
Trans.  Sys- 
tem, L.P. 

Niagara  Mo- 
hawk Power 
Corp. 

12-29-94 

G-S 

339,806 

N 

1 

12-12-94 

Indef. 

ST95-1039 

Iroquois  Gas 
Trans.  Sys- 
tem, L.P. 

Coenergy 
Trading  Co. 

12-29-94 

G-S 

30,000 

N 

F 

12-01-94 

12-02-95 

ST95-1040 

Colorado 
Interstate 
Gas  Co. 

Amoco  Energy 
Trading 
Corp. 

12-2&-94 

G-S 

2,850 

N 

F 

12-13-94 

11-29-04 

ST95-1041 

Great  Lakes 

ANR  Pipeline 

12-28-94 

G/B 

300.000 

Y 

F 

12-01-94 

02-28-95 

Gas  Trans- 

Co. 

mission  L.P. 

ST95-1042 

El  Paso  Natu- 
ral Gas  Co. 

Meridian  Oil 
Trading  Inc. 

12-29-94 

G-S 

7,210 

N 

1 

12-01-94 

Indef. 

ST95-1043 

Panhandle 
Eastern 
Pipe  Line 

Cenergy.  Inc  .. 

12-29-94 

G-S 

15,000 

N 

1 

11-30-94 

07-31-96 

ST9&-1044 

Co. 
Noram  Gas 

Enron  Gas 

12-29-94 

G-S 

1,739 

N 

F 

12-01-94 

Indef. 

Trans- 

Marketing, 

mission  Co. 

Inc. 

i 

ST95-1045 

Valero  Trans- 
mission, L.P. 

Florida  Gas 
Trans- 
mission Co., 
etaL 

12-29-94 

C 

25.000 

N 

1 

12-01-94 

Indef. 

ST9&-1046 

Stingray  Pipe- 
line Co. 

Natural  Gas 
P/L  Co.  of 
America. 

12-29-94 

G/K 

3.750 

Y 

F. 

12-01-94 

12-31-94 

JMI 

■• 

II 
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Docket  No.* 

Transporter/ 
seller 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max. 

daily 
quantity** 

Aff.  Y/A/ 
N"* 

Rate 
sch. 

Date  com- 
menced 

Projected    . 
termination 
date 

ST9&-1047 

Stingray  Pipe- 
line Co. 

Union  Oil  Co. 
of  California. 

12-29-94 

G-S/K-S 

50,500 

N 

12-01-94 

11-23-03 

ST95-1048 

Stingray  Pipe- 
line Co. 

Chevron 
U.S.A.  Pro- 
duction Co. 

12-29-94 

G-S'K-S 

50,500 

N 

12-01-94 

11-30-03 

ST9&-1049 

Natural  Gas 
P/L  Co.  of 
America. 

Northern  Illi- 
nois Gas  Co. 

12-29-94 

G-S 

45,186 

N 

12-01-94 

12-01-95 

ST95-1050 

Natural  Gas 
P/L  Co.  of 
America. 

Monsanto  Co  . 

12-29-94 

G-S 

1,200 

N 

12-01-94 

11-30-95 

ST95-1051 

I^atural  Gas 
P/L  Co.  of 
America. 

Arcadian  Corp 

12-2^94 

G-S 

22,000 

N 

12-01-94 

12-31-97 

ST95-1052 

Natural  Gas 
P/L  Co.  of 
America. 

GPM  Gas 
Corp. 

12-29-94 

G-S 

5,000 

N 

12-09-94 

12-31-94 

ST9&-1053 

Colorado 

Interstate 
''  Gas  Co. 

Montana 
Power  Co. 

12-29-94 

B 

25,000 

N 

12-09-94 

03-31-95 

ST95-1054 

Colorado 
Interstate 
Gas  Co. 

Snyder  Oil 
Corp.  ~ 

12-29-94 

G-S 

6,000 

N 

11-01-94 

Indef. 

ST9&-1055 

Colorado 
Interstate 
Gas  Co. 

K  N  Gas  Mar- 
keting, Inc. 

12-29-94 

G-S 

25,000 

N 

12-01-94 

03-31-95 

ST95-1056 

Florida  Gas 
Trans- 
mission Co. 

Prior  Intrastate 
Corp. 

12-30-94 

G-S 

5,000 

N 

1 

12-02-94 

Indef. 

ST95-1057 

Tennessee 
Gas  Pipe- 
line Co. 

Bay  State  Gas 
Co. 

12-30-94 

G-S 

15,000 

N 

1 

12-08-94 

Indef. 

ST95-1058 

Tennessee 
1  Gas  Pipe- 
line Co. 

Northern  Utili- 
ties. Inc. 

12-30-94 

G-S 

5,000 

N 

1 

12-01-94 

Indef. 

ST95-1059 

Colorado 
Interstate 
Gas  Co. 

Wasatch  Oil 
and  Gas 
Corp. 

12-30-94 

G-S 

400 

N 

1 

12-03-94 

Indef. 

ST95-1060 

Colorado 
Interstate 
Gas  Co. 

Barrett  Re- 
sources 
Corp. 

12-30-94 

G-S 

20,000 

N 

F 

12-01-94 

12-01-04 

ST95-1061 

CNG  Trans- 
mission 
Corp. 

North  Attle- 
b)oro  Gas 
Co. 

12-30-94 

G-S 

77 

N 

F 

12-01-94 

03-31-03 

ST95-1062 

CNG  Trans- 
mission 
Corp. 

Pennzoil  Prod- 
ucts Co. 

12-30-94 

G-S 

10,000 

N 

1 

12-01-94 

01-31-95 

ST95-1063 

CNG  Trans- 
mission 
Corp. 

CNG  Energy 
Services 
Corp. 

12-30-94 

G-S 

50,000 

N 

F 

12-01-94 

02-28-95 

ST95-1064 

CNG  Trans- 
mission 
Corp. 

ANR  Pipeline 
Co. 

12-30-94 

G-S 

10,000 

N 

' 

12-01-94 

01-31-95 

ST95-1065 

Wlliston  Basin 
Inter.  P/L 
Co. 

Prairielands 
Energy  Mar- 
keting, Inc. 

12-30-94 

G-S 

65 

A 

F 

12-01-94 

03-31-95 

ST95-1066 

Wiliston  Basin 
Inter.  P/L 
Co. 

Exxon  Corp  ... 

12-30-94 

G-S 

100 

A 

F 

12-01-94 

02-28-95 

ST95-1067 

Wiliston  Basin 

Interenergy 

12-30-94 

G-S 

200 

A 

F 

12-01-94 

1 1-30-95 

Inter.  P/L 
Co. 

Resources 
Corp. 

ST95-1068 

Wiiliston  Basin 
Inter.  P/L 
Co. 

Raintxjw  Gas 
Co. 

12-30-94 

G-S 

2,079 

A 

F 

12-01-94 

12-31-94 

ST95-1069 

Mississippi 
River  Trans. 
Corp. 

Transok  Gas 
Co. 

12-30-94 

G-S 

100.000 

Y 

1 

12-01-94 

Indef. 

ST95-1070 

Mississippi 
River  Trans. 
Corp. 

Texaco  Explo- 
ration & 
Prod.,  Inc. 

12-30-94 

G-S 

100,000 

Y 

1 

12-01-94 

Indef. 
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Docket  No.* 

Transporter/ 
s^r 

Recipient 

Date  filed 

Part  284 
suttpart 

Est.  max. 

daily 
quantity" 

Aff.  Y/A/ 
N"* 

Rate 
sch. 

Date  conv 
menced 

Projected 

termination 

date 

ST95-1071 

Mississippi 
River  Trans. 
Corp. 

Delhi  Gas 
Pipeline 
Corp. 

12-30-94 

G-S 

100,000 

Y 

1 

12-10-94 

Indef. 

ST95-1072 

Mississippi 
River  Trans. 
Corp. 

MRT  Energy 
Marketir>g 
Co. 

12-30-94 

G-S 

5.000 

Y 

F 

12-01-94 

02-28-95 

ST95-1073 

Mississippi 
River  Trans. 
Corp. 

MRT  Energy 
Marketing 
Co. 

12-30-94 

G-S 

3.000 

Y 

F 

12-01-94 

02-28-95 

ST95-1074 

Mississippi 
River  Trans. 
Corp. 

Associated 
Natural  Gas 
Co. 

12-30-94 

G-S 

340 

N 

F 

12-01-94 

Indef. 

ST95-1075 

Mississippi 
River  Trans. 
Corp. 

National  Steel 
Corp. 

12-30-94 

G-S 

100.000 

Y 

12-12-94 

Indef. 

ST95-1076 

Mississippi 
River  Trans. 
Corp. 

Aptian  Energy 
Services. 

12-30-94 

G-S 

50,000 

Y 

12-09-94 

Indef. 

ST95-1077 

Gulf  States 
Pipeline 
Corp. 

Southern  Nat- 
ural Gas 
Co.,  et  al. 

12-30-94 

C 

20.000 

N 

12-01-94 

05-01-99 

ST95-1078 

Delhi  Gas 
Pipeline 
Corp. 

Noram  Gas 
Trans- 
mission Co., 
etal. 

12-30-94 

C 

55.000 

N 

12-01-94 

Indef. 

ST95-1079 

Delhi  Gas 
Pipeline 
Corp. 

El  Paso  Natu- 
ral Gas  Co. 

12-30-94 

C 

4,000 

N 

12-01-94 

02-28-95 

ST95-1080 

Delhi  Gas 
Pipeline 
Corp. 

Natural  Gas 
P/L  Co.  of 
Amer.,  et  al. 

12-30-94 

C 

10.000 

N 

12-01-94 

Indef. 

'Notice  of  transactions  does  not  constitute  a  determination  that  filings  comply  with  commission  regulations  in  accordance  with  Order  No.  436 
(final  rule  and  notice  requesting  supplemental  comments.  50  FR  42.372.  10/10/85). 

"Estimated  maximum  dally  volumes  includes  volumes  reported  by  the  filing  company  in  MMBTU.  MCF  arxl  DT. 

"•Affiliation  of  reporting  company  to  entities  involved  in  the  transaction.  A  "Y"  indicates  afflliatwn,  an  "A"  indicates  marketing  affiliation,  and  a 
"N"  Irxllcates  no  affiliation. 


IFR  Doc.  95-2179  Filed  1-27-95;  8:45  am) 

BILUNQ  COOE  ITU-OI-P 

Pocket  No.  CP95-1 67-000] 

Koch  Giateway  Pipeline  Company; 
Request  Under  Blanket  Authorization 

January  24.  1995. 

Take  notice  that  on  January  19, 1995, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway),  Post  Office  Box  1478, 
Houston,  Texas  77251-1478,  filed  in 
Docket  No.  CP95-167-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  install  a  two-inch  tap  to 
enable  Koch  Gateway  to  transport 
natural  gas  to  Prior  Energy  Corporation 
(Prior  Energy)  under  Kodi  Gateway's 
ITS  Rate  Schedule.  Koch  Gateway 
makes  such  request,  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
430-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 


Koch  Gateway  states  that  it  currently 
provides  intemiptible  transportation 
service  to  Prior  Energy  pursuant  to  Koch 
Gateway's  blanket  transportation 
certificate  and  the  ITS  agreement  filed 
with  the  Commission  in  Docket  No. 
ST94-6295.  Specifically,  Koch  Gateway 
(as  the  shipper  and  agent  for  Bush 
Construction's  Glendale  Asphalt  Plant 
(Bush  Construction)  is  proposing  to 
install  a  two-inch  delivery  tap  and 
appurtenant  meter  and  regulator  station 
on  Koch  Gateway's  transmission 
pipeline  in  Forrest  County,  Mississippi 
at  an  estimated  cost  of  $29,500,  to 
provide  service  to  Bush  Construction, 
on  behalf  of  Prior  Energy.  It  is  averred 
that  Bush  Construction  will  construct 
approximately  .25  mile  of  two-inch 
pipeUne  to  connect  the  meter  station  to 
its  plant.  Koch  Gateway  further  states 
that  the  volumes  proposed  to  be 
delivered  to  Prior  Energy,  250  MMBtu 
average  daily  volume  and  400  MMBtu 
peak  day)  will  be  within  Prior  Energy's 
currently  effective  entitlements. 

It  is  stated  that  the  estimated  project 
cost  of  $29,500  will  be  reimbursed  by 
Prior  Energy. 


Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-2180  Filed  1-27-95:  8:45  am) 

BKiJNQ  CODE  CTir-OI-M 


[Docket  No.  RP94-27fr-002] 

NorAm  Gas  Transmission  Co.;  Filing 

January  24, 1995. 

Take  notice  that  on  January  20, 1995, 
NorAm  Gas  Transmission  Company 
(NGT),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  Original  Sheet  No.  5.11,  to  be 
effective  September  15, 1994. 

NGT  states  that  this  tariff  sheet  is 
being  filed  to  set  forth  the  refund 
amounts  made  by  NGT  to  amortize  the 
remaining  PGA  balance  in  its  Account 
191. 

NGT  requests  the  necessary  waiver  of 
the  Commission  regulation  to  permit 
this  tariff  sheet  to  become  effective 
September  15, 1994,  date  such  refunds 
were  made  to  its  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  January  31. 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary.  1 1 

Doc.  95-21871^1 


IFR  Doc. 


iled  1-27-95;  8:45  ami 


BILUNG  COOE  e717-«1-M 


[Docket  No.  RP95-6-0001 

Northwest  Pipeline  Corp.;  Further 
Conference 

Jiinuao'  24. 1995. 1 ! 

Pursuant  to  the  Commission's  notice 
issued  on  December  16. 1994,  a 
conference  was  convened  on  Tuesday. 
January'  10,  1995,  to  resolve  the  issues 
raised  in  the  above-captioned 
proceeding.  At  the  conference,  the 
parties  agreed  to  a  further  conference. 

Accordingly,  a  conference  has  been 
scheduled  for  Thursday,  February  16. 
1995.  at  10:00  a.m..  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission.  810 
First  Street  NE.,  Washington,  DC  20426. 

All  interested  persons  and  staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  95-21 88  !l*iled  1-27-95;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP92-229-005] 

Northwest  Pipeline  Corporation; 
Proposed  Change  In  FERC  Gas  Tariff 

January-  24, 1995. 

Take  notice  that  on  January  19,  1995, 
Northwest  Pipeline  Corporation 
(Northwest),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff  the  following 
tariff  sheets  with  a  proposed  effective 
date  of  Febniary  19.  1995: 

Third  Revised  Volume  No.  1 

Substitute  First  Revised  Sheet  No.  13 
Substitute  First  Revised  Sheet  No.  244 
Substitute  First  Revised  Sheet  No.  245 
Fourth  Revised  Sheet  No.  246 
Substitute  First  Revised  Sheet  No.  247 
Substitute  First  Revised  Sheet  No.  248 
Substitute  First  Revised  Sheet  No.  249 
Substitute  First  Revised  Sheet  No.  250 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  the  Federal 
Energy  Regulatory  Commission's 
("Commission")  directives  in  the  Order 
on  Rehearing,  dated  December  20.  1994. 
in  Docket  No.  RP92-229-003  to  change 
the  allocation  among  Northwest's 
affected  customers  of  the  fixed 
component  of  supplier  settlement 
payments  (SSP)  previously  paid  to 
Northwest  by  certain  of  its  customers. 
Northwest  states  that  Substitute  First 
Revised  Sheet  No.  13  shows  by 
customer  the  incremental  principal 
amounts,  with  interest  computed 
through  January  31.  1995.  that  will  be 
billed  or  refunded  to  the  affected 
customers  pursuant  to  further  order  of 
the  Commission.  The  other  sheets  being 
tendered  revise  Section  19  of 
Noithwest's  General  Terms  and 
Conditions  in  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  so  that  the  SSP 
provisions  comply  with  the  directives  of 
the  Commission. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
intervenors  in  Docket  No.  RP92-229. 
upon  Northwest's  affected  customers, 
and  upon  relevant  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington.  D.C.  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  January  31, 1995.  Protest  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protests  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-2186  Filed  1-27-95;  8:45  am] 

BILUNQ  CODE  6717-01-M 


Project  No.  1968] 

Pacific  Gas  &  Electric  Company; 
Public  Scoping  Meeting 

Januar>'  24. 1995. 

The  Federal  Energy  Regulatory 
Commission  (Commission),  has  received 
an  application  for  a  new  license 
(relicense)  for  the  existing  project 
operated  by  the  Pacific  Gas  &  Electronic 
Company  (PG&E),  on  the  North  Fork 
Kings  River  in  east  central  California  in 
or  near  Fresno.  The  project  includes  two 
developments:  Haas  and  Kings  River. 

Upon  review  of  the  application, 
supplemental  filings  and  intervenor 
submittals,  the  Commission  staff 
concludes  that,  given  the  location  and 
interaction  of  the  project  with  other 
projects  nearby,  staff  will  prepare  an 
Environmental  Assessment  (EA)  that 
describes  and  evaluates  the  probable 
impacts  of  the  applicant's  proposals  and 
alternatives  for  the  project. 

One  element  of  the  EA  process  is 
scoping.  Scoping  activities  are  initiated 
early  to: 

•  Identify  reasonable  alternative 
operational  procedures  and 
environmental  enhancement  measures 
that  should  be  evaluated  in  the  EA; 

•  Identify  significant  environmental 
issues  related  to  the  operation  of  the 
existing  project; 

•  Determine  the  depth  of  analysis  for 
issues  that  will  be  discussed  in  the  EA; 
and 

•  Identify  resource  issues  that  are  of 
lesser  importance  and.  consequently,  do 
not  require  detailed  analysis  in  the  EA. 

Site  Visit 

A  site  visit  by  Commission  staff  is 
planned  for  February'  28. 1995.  weather 
permitting,  to  familiarize  staff  with 
project  facilities,  other  projects  in  the 
area,  and  the  environmental  setting.  The 
visit  will  begin  at  9:00  AM  at  the  Kings 
River  powerhouse.  Anyone  wishing  to 
accompany  Commission  staff  is  invited 
to  attend. 

Scoping  Meetings 

Commission  staff  will  conduct  two 
public  meetings  for  the  Haas-Kings 
River  Project.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
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to  attend  either  or  both  of  the  planned 
meetings  and  help  staff  identify  the 
scope  of  environmental  issues  that 
should  and  should  not  be  analyzed  in 
the  Haas-Kings  River  EA. 

Two  scoping  meetings  will  be  held  on 
March  1. 1995,  in  the  Clovis  City 
Council  Chambers.  The  Chambers  are 
located  at  1033  Fifth  Street,  Clovis, 
California.  The  first  meeting  will  be 
held  from  9:00  AM  to  12:00  PM  and  will 
be  oriented  toward  resource  agency 
concerns.  The  second  meeting  will  be 
held  in  the  evening  from  7:00  PM  to 
11:00  PM  and  will  be  oriented  toward 
public  participation. 

Procedures 

The  meetings,  which  will  be  recorded 
by  a  stenographer,  will  become  part  of 
the  formal  record  of  the  Commission's 
proceeding  on  the  Haas-Kings  River 
Project.  Individuals  presenting 
statements  at  the  meetings  will  be  asked 
to  sign  in  before  the  meeting  starts  and 
to  identify  themselves  for  the  record. 

Concerned  parties  are  encouraged  to 
speak  during  the  public  meeting. 
Speaking  time  allowed  for  individuals 
will  be  determined  before  each  meeting, 
based  on  the  number  of  persons  wishing 
to  speak  and  the  approximate  amount  of 
time  available  for  the  session.  All 
speakers  will  be  provided  at  least  5 
minutes  to  present  their  views. 

Objectives  of  the  Scoping  Meetings 

At  the  scoping  meetings,  the  staff  will: 

•  Sununarize  the  environmental 
issues  tentatively  identified  for  analysis 
in  the  EA; 

•  Identify  resource  issues  that  are  of 
lesser  importance  and,  therefore,  do  not 
require  detailed  analysis; 

•  Solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  concerning 
significant  local  resources;  and 

•  Encourage  statements  from  experts 
and  the  public  on  issues  that  should  be 
analyzed  in  the  EA. 

Information  Requested 

Federal  and  state  resource  agencies, 
local  government  officials,  interested 
groups,  area  residents,  and  concerned 
individuals  are  requested  to  provide  any 
information  they  beUeve  will  assist  the 
Commission  staff  to  analyze  the 
environmental  impacts  associated  with 
relicensing  the  project.  The  types  of 
information  sought  include  the 
following: 

•  Data,  reports,  and  resource  plans 
that  characterize  the  baseline  physical, 
biological,  or  social  environments  in  the 
vicinity  of  the  projects;  and 


•  Information  and  data  that  helps 
staff  identify  or  evaluate  significant 
environmental  issues. 

Scoping  information  and  associated 
comments  should  be  submitted  to  the 
Commission  no  later  than  March  31, 
1995.  Written  comments  should  be 
provided  at  the  scoping  meeting  or 
mailed  to  the  Commission,  as  follows: 
Lois  Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission,  625  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426. 

All  findings  sent  to  the  Secretary  of 
the  Commission  should  contain  an 
original  and  8  copies.  Failure  to  file  an 
original  and  8  copies  may  result  in 
appropriate  staff  not  receiving  the 
benefit  of  your  comments  in  a  timely 
manner.  See  18  CFR  4.34(h). 

All  correspondence  should  clearly 
show  the  followring  caption  on  the  first 
page: 

FERC  Project  No.  1988:  Haas-Kings 
River 

Interveners  and  interceders  (as 
defined  in  18  CFR  385.2010)  who  file 
documents  with  the  Commission  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedure  requiring  them 
to  serve  a  copy  of  all  documents  filed 
with  the  Commission  on  each  person 
whose  name  is  listed  on  the  official 
service  list  for  this  proceeding.  See  18 
CFR  4.34(b). 

For  further  information,  please 
contact  Frankie  Green  at  (202)  501- 
7704. 

Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  95-2184  Filed  1-27-95;  8:45  am] 

BILLING  COOe  e717-01-M 


[Docket  No.  CP95-1 72-0001 

Texas  Gas  Transmission  Corporation; 
Request  Under  Blanket  Auttiorization 

January  24, 1995. 

Take  notice  that  on  January  20, 1995, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky,  42301  filed  in 
Docket  No.  CP95-1 72-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  add  an  interconnect 
with  Egan  Gas  Storage  Company,  Inc. 
(Egan  Gas),  in  Acadia  Parish,  Louisiana, 
under  Texas  Gas'  blanket  certificate 
issued  in  Docket  No.  CP82-407-000. 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Texas  Gas  states  that  the  new 
interconnect,  to  be  known  as  the  Tejas 
Power-Egan  Meter  Station,  will  be 
located  on  Texas  Gas'  Eunice-Eastwood 
20"  pipeline  and  will  be  used  as  both  a 
receipt  and  delivery  point 
interconnecting  the  facilities  of  Texas 
Gas  and  an  underground  salt  cavern  gas 
storage  facility  owned  and  operated  by 
Egan  Gas.  Texas  Gas  further  states  that 
the  proposed  interconnect  will  consist 
of  a  bi-directional  measurement  facility 
which  will  include  two  12-inch  meter 
runs,  flow  control  and  related  facilities 
installed  and  owned  by  Egan  Gas,  but 
operated  by  Texas  Gas;  and  8"  side 
valve  to  be  installed,  owned  and 
operated  by  Texas  Gas.  Texas  Gas 
advises  that  Egan  Gas  will  reimbiu-se 
Texas  Gas  in  full  for  the  cost  of  the 
facilities  to  be  installed  by  Texas  Gas. 

Texas  Gas  also  states  that  the 
maximmn  quantity  of  gas  to  be 
delivered  and/or  received  through  this 
proposed  interconnect  is  225,000 
MMBtu  per  day  and  this  delivery/ 
receipt  point  will  be  available  to  all 
existing  and  potential  shippers 
receiving  service  imder  Texas  Gas' 
transportation  rate  schedules.  Texas  Gas 
asserts  that  this  proposal  will  have  no 
significant  impact  on  its  peak  day  and 
annual  deliveries. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  95-2181  Filed  1-27-95;  8:45  ami 
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[Docket  No.  ER95-203-000  and  Docket  No. 
ER9S-21 6-000] 

UtiliCorp  United,  Inc.  and  Aquiia  Power 
Corporation;  Issuance  of  Order 

January  24.  1995. 

On  November  18, 1994,  UtiliCorp 
United,  Inc.  (UtiliCorp)  submitted  for 
filing  proposed  transmission  iaiith  in 


Docket  No.  ER95-203-O00.  In  a  separate 
filing  on  November  18,  1994,  Aquiia 
Power  Corporation  (Aquiia),  a  power 
marketing  subsidiary  of  UtiliCorp,  filed 
an  application  requesting  Commission 
approval  to  sell  electricity  at  market- 
based  rates. 

Aquila's  application  also  contained  a 
request  for  certain  blanket  approvals 
consistent  with  the  Commission's 
treatment  of  other  power  marketers.  In 
particular,  Aquiia  requested  that  tlie 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  Aquiia.  On  January  13, 
1995,  the  Commission  issued  an  Order 
Accepting  For  Filing,  Suspending  And 
Setting  For  Hearing  Proposed 
Transmission  Tariffs.  Accepting  For 
Filing  And  Suspending  Market-Based 
Rate  Schedule,  and  Granting  And 
Denying  Requests  For  Waivers  And 
Authorizations  (Order),  in  the  above- 
docketed  proceedings. 

The  Commission's  January  13, 1995 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
following  conditions  found  in  Ordering 
Paragraphs  (J),  (K).  and  (M): 

"(J)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  Aquiia 
should  file  a  motion  to  intervene  or 
protest  writh  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(K)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  ordering 
paragraph  (J)  above,  Aquiia  is  hereby 
authorized,  pursuant  tosection  204  of 
the  Federal  Power  Act.  to  issue 
securities  and  assume  obligations  or 
liabilities  as  guarantor,  endorser, 
security,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issue  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  Aquiia.  compatible  with  the 
public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes." 

"(M)  The  Commission  reserves  the 
right  to  modify  this  order  to  require  a 
further  showing  that  neither  public  nor 
private  interests  will  be  adversely 
affected  by  continued  Commission 
approval  of  Aquila's  issuances  of 
securities  or  assumptions  of 
liabifities  *   *   *." 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 


or  protests,  as  set  forth  above,  is 
Februar}'  13,  1995. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch.  Room  3308,  941 
North  Capitol  Street.  N.E.  Washington. 
D.C.  20426. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  95-2183  Filed  1-27-95:  8:45  am] 
BILLING  COOE  6717-01-M 

[Docket  No.  TM9S-2-43-001] 

Williams  Natural  Gas  Co.;  Compliance 
Filing 

January  24. 1995. 

Take  notice  that  on  January  17.  1995. 
Williams  Natural  Gas  Company  (WNG), 
pursuant  to  the  Commission's  order 
issued  December  30, 1994 '  filed 
information  regarding  Alden  storage 
fuel  and  loss,  and  Rate  Schedule  X-24 
storage  capacity,  fuel  and  loss. 

WNG  states  that  Attachment  A  to  the 
filing  shows  the  actual  fuel  usage  each 
month,  actual  calculated  storage  loss  for 
1993  and  1994,  and  the  estimate  of  1994 
fuel  and  loss  used  to  calculate  the 
3.96%  fuel  reimbursement  factor  which 
WNG  supplied  on  November  2, 1994  in 
Docket  Nos.  RP94-172  and  RP94-205. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E. 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  31, 1995. 
Protests  will  be  considered  by  the 
commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-2189  Filed  1-27-95;  8:45  am) 
BILUNO  CODE  6717-01-M 


[Docket  No.  CP95-17J-000] 

Wyoming  Interstate  Company; 
Application 

January  24.  1995. 

Take  notice  that  on  January  23. 1995, 
Wyoming  Interstate  Company,  (WIC), 
Post  Office  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  an  order  granting  permission 


'  69  PERCti  61.42a 


and  approval  to  abandon  a 
transportation  service  provided  by  WIC 
for  Columbia  Gas  Transmission 
Corporation  (Columbia)  accompanied  by 
Columbia's  payment  of  an  exit  fee  to 
WIC.  all  as  more  fully  set  forth  in  tne 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  WIC  and  Columbia 
entered  into  a  Service  Agreement  dated 
August  15. 1983  (Service  Agreement), 
covered  by  Rate  Schedule  T  of  WICs 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  which  provides  for  the 
transportation  of  up  to  83,000  Mcf  per 
day  from  the  interconnection  between 
Overthrusl  Pipeline  Company  and  WIC 
at  the  westernmost  point  of  WICs 
system  to  the  interconnect  between  WIC 
and  Trailblazer  Pipeline  Company  at  the 
easternmost  point  of  WICs  system.  WIC 
states  that  the  Service  Agreement  has  a 
termination  date  of  January  1,  2004. 
However,  pursuant  to  an  Exist  Fee 
Agreement  (Exit  Agreement)  between 
WIC  and  Columbia,  the  parties  have 
agreed  among  other  things,  to  terminate 
Columbia's  contractual  obligation  under 
the  Service  Agreement  through  the 
payment  of  a  negotiated  exit  fee  by 
Columbia  to  WIC  in  consideration  for 
WICs  agreement  to  early  termination 
and  abandonment  of  the  Service 
Agreement.  WIC  requests  that  the 
abandorunent  be  effective  upon  the 
approval  date  as  defined  in  the  Exit 
Agreement  (included  as  Exhibit  U  to  the 
application).  WIC  also  requests 
authority  to  charge  an  exit  fee  as 
provided  in  the  Exit  Agreement. 

WIC  states  that  Columbia  has 
informed  it  that  Columbia  has 
restructured  its  ser\'ices  pursuant  to 
Order  No.  636,  and  no  longer  can  use 
the  firm  transportation  service  provided 
under -the  Service  Agreement.  It  is  stated 
that  Columbia  has  sought  to  assign  some 
or  all  of  its  capacity  on  WIC  to  its 
customers  consistent  with  Order  No. 
636.  and  has  posted  the  availability  of 
said  capacity  on  its  electronic  bulletin 
board  as  well  as  on  WICs  electronic 
bulletin  board,  and  has  been 
unsuccessful  in  finding  any  party  or 
parties  desirous  of  taking  over 
Columbia's  entitlement. 

WIC  states  that  the  abandonment 
authorization  requested  herein  by  WIC 
would  terminate  the  transportation 
ser\'ice  for  Columbia,  which  Columbia 
no  longer  requires.  Therefore,  WIC 
believes  that  the  information  and  data 
set  forth  herein  show  that  the 
abandonment  of  the  transportation 
service  sought  by  WIC  for  Columbia  and 
the  imposition  of  an  exit  fee  by  WIC  for 
early  termination  and  abandonment 
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would  serve  the  public  convenience  and 
necessity. 

WIC  states  that  it  has  not  proposed  to 
reallocate  Columbia's  responsibility  for 
the  system  costs  to  other  shippers. 
Accordingly,  WIC  intends  to  retain  the 
exit  fee  payment  from  Columbia.  VVIC 
proposes  to  continue  to  market  the 
capacity  freedup  by  Columbia's  exit,  but 
based  upon  the  presently-available 
markets  for  such  capacity  on  a  firm 
basis,  WIC  contends  that  it  may  well  be 
years  before  WIC  can  find  parties  to 
replace  Columbia.  Should  other 
shippers  be  found,  WIC  states  that  any 
ultimate  reconciliation  of  exist-fee 
payment,  payments  by  new  shippers 
and  the  loss  of  Columbia's 
responsibility  for  system  costs  must  take 
account  of  the  fact  that  Columbia  is 
paying  only  a  fraction  of  the  net  present 
value  of  its  contract. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  3, 1995,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  National 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  Protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


unnecessary  for  WIC  to  appear  or  be 

represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc.  95-2182  Filed  1-27-95;  8:45  am] 

BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6141-61 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compHance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  March  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy' 
of  this  ICR,  contact  Sandy  Farmer  at 
202-260-2740. 
SUPPLEMENTARY  INFORMATION: 

OfTice  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standard  (NSPS)  (40  CFR  part  60, 
subpart  E)  for  Municipal  Incinerators- 
Reporting  and  Record  Keeping 
Requirements.  (EPA  ICR  No.  1058.05.; 
OMB  No.  2060-0040).  This  is  a  request 
for  renewal  of  a  currently  approved 
information  collection. 

Abstract:  This  ICR  is  for  an  extension 
of  an  existing  information  collection  in 
support  of  the  NSPS  for  Particulate 
Matter  (PM)  as  established  by  the  Clean 
Air  Act.  In  accordance  with  the  general 
requirements  under  40  CFR  60.7-60.8, 
and  the  specific  requirements  for  PM 
emissions  by  municipal  incinerators 
under  40  CFR  60.5-60.54.  subject 
facilities  must  comply  with  certain 
reporting,  monitoring  and 
recordkeeping  requirements. 

Owners  and  operators  of  new  sources 
subject  to  this  NSPS  must  submit  to 
EPA:  (1)  Notification  of  the  date  of 
construction  or  reconstruction;  (2) 
notification  of  the  anticipated  and 
actual  dates  of  start-up;  and  (3)  initial 
performance  test  results.  The  program  is 
currently  updating  municipal 


incinerator  performance  standards  and 
anticipates  no  expansion  of  the 
reporting  universe  before  the  new 
regulations  are  released;  the  program 
expects  no  reporting  burden  for  this 
ICR.  OwTiers  and  operators  of  any 
existing  facility  must  notify  EPA  of  (1) 
any  physical  or  operational  change  to 
their  facility  which  may  result  in  an 
increase  in  the  regulated  pollutant 
emission  rate.  All  sources  must  also 
maintain  records  on  the  incinerator 
operation  that  include:  (1)  The 
occurrence  and  duration  of  any  start-up, 
shutdowns  and  malfunctions;  (2)  initial 
performance  test  results;  and  (3)  daily 
charging  rates  and  operating  hours.  The 
information  collected  will  be  used  by 
the  EPA  for  comphance  monitoring, 
inspection  and  enforcement  efforts 
directed  at  ensuring  facility  compliance 
with  this  NSPS. 

Presently,  there  are  an  estimated  93 
facilities  subject  to  the  regulation.  All 
subject  facilities  must  maintain  records 
related  to  compliance  for  two  years. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  0  hours  and  the 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average  89 
hours  per  facility  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  search  existing  data 
sources,  gather  and  maintain  the  data 
needed,  and  complete  and  review  the 
collection  of  information. 

Estimated  No.  of  Recordkeepers:  93. 

Estimated  Total  Annual  Burden  on 
Recordkeepers:  8,277  hours. 

Frequency  of  Collection:  Daily  for 
recordkeeping. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 

Ms.  Sandy  Farmer ,U.S.  Environmental 
Protection  Agency  .Information  Policy 
Branch  (2136).  401  M  Street.  SW., 
Washington.  DC  20460. 

and 

Mr.  Chris  Wolz,  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs.  725  17th  Street. 
NW..  Washington.  DC  20503. 

Dated:  January  20, 1995. 
Paul  Lapsley, 

Director.  Regulatory  Management  Division. 
[PR  Doc.  95-2133  Filed  1-27-95;  8:45  ami 

BILLING  CODE  656<^-60-F 


[FRL-6146-8] 
RIN  2060-AE61 


Federal  Radiation  Protection  Guidance 
for  Exposure  of  the  General  Public 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  hearings  on 
proposed  recommendations. 

SUMMARY:  The  Office  of  Radiation  and 
Indoor  Air,  Criteria  and  Standards 
Division  will  hold  public  hearings  on 
the  proposed  recommendations  for  the 
new  guidance  to  Federal  agencies  in 
their  formulation  of  regulations  and 
conduct  of  programs  for  the  protection 
of  the  general  pubUc  from  exposure  to 
ionizing  radiation. 

DATES:  The  hearings  will  be  held  on 
Wednesday.  Felffuary  22.  from  9:30  am 
to  5:00  pm  and  Thursday,  February  23, 
from  9:30  am  to  1:00  pm,  1995. 

ADDRESSES:  The  hearings  will  take  place 
at  the  EPA  Auditorium  at  the  Waterside 
Mall  (enter  on  the  Eye  Street  side  next 
to  the  Washington  Federal  Savings  and 
Loan).  401  M  Street  SW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allan  C.B.  Richardson,  Deputy  Director 
for  Federal  Guidance.  Criteria  and 
Standards  Divisaon,  Office  of  Radiation 
and  Indoor  Air  (6602J),  U.S.  EPA, 
Washington.  DC  20460,  telephone  (202) 
233-9213;  FAX  (202)  233-9629 
concerning  the  hearings. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  any  member  of  the 
public.  As  noted  in  the  notice  proposing 
these  recommendations  published  in 
the  Federal  Register  on  December  23. 
1994  (59  FR  66414.  No.  246).  requests  to 
participate  in  the  public  hearing  should 
be  submitted  to  Allan  C.B.  Richardson, 
at  the  above  address,  by  January  23. 
1995.  Requests  to  participate  in  the 
public  hearing  should  also  include  an 
outline  of  the  topics  to  be  addressed,  the 
amount  of  time  requested,  and  the 
names  of  the  participants.  EPA  may  also 
allow  testimony  to  be  given  at  the 
hearing  without  prior  notice,  subject  to 
time  constraints  and  at  the  discretion  of 
the  hearing  officer.  Five  (5)  copies  of 
testimony  should  be  submitted  at  the 
lime  of  appearance  at  the  hearings. 

Dated:  Januar\'  23. 1995. 

Richard  D.  Wilson. 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

IFR  Doc.  9.5-2132  Filed  1-27-95;  8:45  ami 

BILLING  CODE  SSM-Sfr-M 


[FRL-6147-2] 

Committee  Meetings  of  the  Grand 
Canyon  Visibility  Transport 
Commission 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(U.S.EPA)  is  announcing  meetings  of  the 
Aerosol  and  Visibility,  and  Meteorology 
Subcommittees  of  the  Grand  Canyon 
VisibiUty  Transport  Commission 
(Commission). 

The  Aerosol  and  Visibility 
Subcommittee  will  meet  from  8:30  am 
to  4:30  pm  on  Friday,  February  10, 1995 
in  the  Southern  Nevada  Science  Center 
Conference  Room,  Desert  Research 
Institute.  755  East  Flamingo  Road,  Las 
Vegas,  NV.  The  meeting  will  focus  on 
the  development  of  a  methodology  for 
estimating  extinction  from  model 
output. 

The  Meteorology  Subcommittee  will 
meet  from  8:30  am  on  Monday, 
February  13  to  4:30  pm  on  Tuesday, 
February  14.  1995  in  the  Southern 
Nevada  Science  Center  Conference 
Room.  Desert  Research  Institute.  755 
East  Flamingo  Road,  Las  Vegas.  NV.  The 
Subcommittee  will,  among  other  items, 
evaluate  wind  field  models,  review  the 
Commission's  Clean  Air  Corridor 
Report,  and  define  a  typical 
meteorological  year. 

The  Commission  was  established  by 
the  EPA  on  November  13. 1991  (see  56 
FR  57522,  November  12, 1991).  All 
meetings  are  open  to  the  public.  These 
meetings  are  not  subject  to  provisions  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  T.  Lear>',  Project  Manager  for  the 
Grand  Canyon  Visibility  Transport 
Commission,  Western  Governors' 
Association,  600  17th  Street.  Suite  1705, 
South  Tower,  Denver.  Colorado  80202; 
telephone  number  (303)  623-9378; 
facsimile  machine  numlx»r  (303)  534- 
7309. 

Dated:  Janunrj'  20,  1995. 
John  Wise, 

Acting  Regional  Administrator. 
(FR  Doc.  95-2163  Filed  1-27-95;  8:45  ami 
BILLING  CODE  6S60-S0-P 


[Docket  No.  659;  FRL-614»-«] 

Notice  of  Intent  To  Cancel 
Registrations  of  Certain  Products 
Containing  the  Active  Ingredient 
Metam  Sodium 

On  September  21.  1994.  EPA 
published  in  the  Federal  Register  (59 
FR  48430)  notice  of  intent  to  cancel, 
pursuant  to  section  6(b)  of  the  Federal 
Insecticide.  Fungicide  and  Rodenticide 
Act,  as  amended  (7  U.S.C.  136d(b)), 
registrations  of  certain  products 
containing  the  active  ingredient  metam 
sodium,  specifically,  Vaporooter  A 
Foaming  Fumigant  (EPA  Reg.  No.  9903- 
1),  Foajn  Coat  Vaporooter  (EPA  Reg.  No. 
9993-2),  and  Sanafoam  Vaporooter  11 
(EPA  Reg.  No.  9993-3).  In  accordance 
with  40  CFR  164.8,  notice  is  given  that 
objections  to  the  notice  of  intent  to 
cancel  and  a  request  for  hearing  on  said 
objections  have  been  filed  by  Airrigation 
Engineering  Co.,  Inc.  A  hearing  on  these 
objections  will  be  conducted  in 
accordance  with  the  Rules  of  Practice 
Governing  Hearings  Under  Section  6  of 
the  Act  (40  CFR  part  164)  and  notice  of 
the  hearing  date  will  be  published  when 
a  hearing  is  scheduled.  For  further 
particulars,  interested  persons  are 
invited  to  examine  the  file  (FIFRA 
Docket  No.  659)  which  is  available  in 
the  Office  of  the  Hearing  Clerk,  Room 
3708.  401  M.  Street.  SW,  Washington. 
DC,  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday. 

Dated  this  2Qth  day  of  January  19?»5. 
Spencer  T.  Nissen, 
Administrative  Law  judge. 
IFR  Dor.  95-21  31  Filed  1-27-95;  8:45  urn] 

BILLING  CODE  6S60-S0-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-1044-0R] 

California;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Managoinent  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  Stale  of 
California.  (FEM.^-1044-DR),  dated 
January  10.  1995,  and  related 

determinations. 

EFFECTIVE  DATE:  January  19,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recover)'  Directorate.  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  64(>-3li06. 
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SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
California  dated  January  10,  1995,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  10. 1995: 

Amador,  Kern,  Marin,  Modoc,  Nevada, 
and  San  Bernardino  Counties  for 
Public  Assistance.  (Already 
designated  for  Individual  Assistance.) 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance.) 

Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 

Directorate. 

|FR  Doc.  95-2203  Filed  1-27-95;  8:45  am) 

BILUNG  CODE  671»-02-M 


[FEMA-1041-OR] 

Texas;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster /or  the  State  of  Texas. 
(FEMA-1041-DR),  dated  October  18, 
1994,  and  related  determinations. 

EFFECTIVE  DATE:  January  18, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas 
dated  October  18, 1994,  is  hereby 
amended  to  include  the  fol  louring  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
October  18, 1994: 

Washington  County  for  Public 
Assistance  (already  designated  for 
individual  Assistance.) 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 

Directorate. 

|FR  Doc.  95-2204  Filed  2-27-95;  8:45  am) 

BILUNG  CODE  671B-02-M 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  under  Review 

Background 

Notice  is  hereby  given  of  tbe 
submission  of  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review  and 
approval  under  the  Paperwork 
Reduction  Act  (Title  44.U.S.C.  Chapter 
35)  and  under  OMB  regulations  on 
Controlling  Paperwork  Burdens  on  the 
PubHc  (5  CFR  Part  1320).  A  copy  of  the 
proposed  information  collection(s)  and 
supporting  documents  is  available  from 
the  agency  clearance  officer  listed  in  the 
notice.  Any  comments  on  the  proposal 
should  be  sent  to  the  agency  clearance 
officer  and  to  the  OMB  desk  officer 
listed  in  the  notice. 
DATES:  Comments  are  welcome  and 
should  be  submitted  on  or  before 
February  27,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Mary  M.  McLaughlin — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C. 
20551  (202-452-3829);  for  the  hearing 
impairedon/v.  telecommunications 
device  for  the  deaf  (TTD)  (202-452- 
3544),  Dorothea  Thompson,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551. 
OMB  Desk  Officer— Milo  Sunderhauf— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208,  Washington, 
D.C.  20503  (202-395-7340). 
Request  for  OMB  approval  to  extend, 
without  revision,  the  following 
report(s): 

1 .  Report  title:  Annual  Report  of  Trust 
Assets. 

/\gencv/or7n  number.  FFIEC  001. 
OMB  Docket  number.  7100-0031. 
Frequency.  Annual. 
Reporters:  State  member  banks  with 
trust  powers,  and  trust  company 
subsidiaries  of  bank  holding  companies 
not  otherwise  supervised  by  a  federal 
banking  agency. 
Annual  reporting  hours:  2,115. 
Estimated  average  hours  per  response: 
4.5. 

Number  of  respondents:  470. 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  to 
obtain  or  retain  a  benefit  (12  U.S.C. 
248(a)  and  1844(a)l  and  is  not  given 
confidential  treatment. 
SUMMARY:  This  interagency  report  is  the 
only  report  on  fiduciary  asset  totals  and 
activities.  It  is  used  to  monitor  changes 
in  the  volume  and  character  of 


discretionary  trust  activity,  the  volume 
of  nondiscretionary  trust  activity,  and 
the  resource  needs  for  supervisory 
purposes.  The  data  are  also  used  for 
statistical  and  analytical  purposes. 

2.  Report  title:  Annual  Report  of 
International  Fiduciary  Activities. 
Agency  form  number.  FFIEC  006. 
OMB  Docket  number.  7100-0031. 
Frequency.  Annual. 
Reporters:  State  member  banks  and 
foreign  banking  affiliates. 
Annual  reporting  hours:  224. 
Estimated  average  hours  per  response. 
4. 

Number  of  respondents:  56. 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  to 
obtain  or  retain  a  benefit  (12  U.S.C. 
248(a)(1),  325,  334,  602,  625,  and  1844] 
and  is  given  confidential  treatment  [5 
U.S.C.  552(b)(8)]. 

SUMMARY:  This  report  provides  the  only 
available  known  source  of  the  volume  of 
trust  or  fiduciary  activities  of  foreign 
banking  affiliates  of  U.S.  banking 
organizations.  The  information  reported 
is  used  for  supervisory  purposes. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  24. 1995. 
William  W.  Wiles, 
Secretary  of  the  Board. 
IFR  Doc.  95-2169  Filed  1-27-95;  8:45am] 
Billing  Cod*  621(M>1-F 


Barnett  Banks,  Inc.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 


competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  appli(  ation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  10, 
1995. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

1  Barnett  Banks,  Inc.,  and  Barnett 
Mortgage  Company,  both  of 
Jacksonville,  Florida;  to  acquire 
BancPLUS  Financial  Corporation,  San 
Antonio,  Texas,  and  thereby  engage  in 
(1)  acquiring  and  servicing  mortgage 
loans;  (2)  acting  as  principal,  agent  or 
broker  for  insurance  that  is  directly 
related  to  an  extension  of  credit  and 
limited  to  ensuring  repayment  of  the 
outstanding  balance  due  on  the 
extension  of  credit;  and  (3)  supervising 
on  behalf  of  insurance  underwriters  the 
activities  of  retail  insurance  agents  who 
sell  fidelity  insurance  and  property  and 
casualty  insurance  on  the  real  and 
personal  property  used  in  the  operations 
of  the  bank  holding  company  or  its 
subsidiaries,  and  group  insurance  that 
protects  the  employees  of  the  bank 
holding  company  ©r  its  subsidiaries, 
pursuant  to  §§  225.25(b){l)(iii); 
225.25(b)(8)(i):  and  225.25(b)(8)(v)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  24.  1995. 
William  W.  Wiles, 
Secretary  of  the  Board. 
IFR  Doc.  95-21 7D  Filed  1-27-95;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  Numt>er  514] 

RIN0905-^A85 

Sexually  Transmitted  Diseases/Human 
Immunodeficiency  Virus  Prevention 
Training  Centers 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1995 
funds  for  cooperative  agreements  to 
continue  the  Sexually  Transmitted 
Diseases/Human  Immunodeficiency 
Virus  (STD/HIV)  Prevention  Training 
Centers  (PTCs)  program.  The  objective 
of  these  awards  is  to  support  innovative 
professional  training  programs  in 
integrated  STD  and  HIV  client 
management  within  a  national  network 
of  STD/HIV  PTCs  to  achieve  a 
comprehensive  prevention  strategy, 
including  clinical,  health  behavioral, 
and  partner  counseling  inten,  entions. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000,  "  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This'announcement 
is  related  to  the  priority  areas  of  STDs 
and  HIV  infection.  (For  ordering  a  copy 
of  "Healthy  People  2000,"  see  the 
section  "Where  to  Obtain  Additional 
Information.") 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act  section  318 
(42  U.S.C.  247c),  section  301  (42  U.S.C. 
241),  section  311  (42  U.S.C.  243),  and 
section  317  (42  U.S.C.  247b).  as 
amended.  Regulations  governing  Grants 
for  STD  Research  Demonstrations  and 
Public  and  Professional  Education  are 
codified  in  Part  51b,  Subparts  A  and  F 
of  Title  42,  Code  of  Federal  Regulations. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-fn^e  workplace  and  to 
promote  the  non-use  of  all  tobacco 
products,  and  Public  Law  103-227,  the 
Pro-Children  Act  of  1994.  prohibits 
smoking  in  certain  facilities  that  receive 
Federal  funds  in  which  education, 
library,  day  care,  health  care,  and  early 
childhood  development  services  are 
provided  to  children. 


Elibigle  Applicants 

Eligible  applicants  are  the  official 
public  health  agencies  of  State  and  local 
governments  or  their  bona  fide  agents. 
This  includes  the  District  of  Columbia, 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia.  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands,  the 
Republic  of  Palau,  and  federally 
recognized  Indian  tribal  governments. 
Applicants  from  local  public  health 
agencies  must  document  the 
concurrence  of  the  State  or  territorial 
health  agency. 

Availability  of  Funds 

Approximately  $5.6  million  is 
available  in  FY  1995  to  fund 
approximately  ten  awards  for  a  12- 
month  budget  period  within  a  5-year 
project  period.  All  applicants  must 
compete  for  Part  I  (Clinical  Services 
Training).  Part  II  (Health  Behavior 
Training)  and  Part  III  (Partner 
Counseling  Training)  are  elective.  Up  to 
S4  million  will  be  available  to  fund  10 
awards  in  Part  I.  It  is  expected  that  the 
average  award  for  Part  I  will  be 
S375.000.  ranging  from  $300,000  to 
$450,000.  For  Part  II.  up  to  $1  million 
will  be  available  to  fund  up  to  4  awards 
with  an  anticipated  average  award  of 
5250.000.  For  Part  III,  up  to  $600,000 
will  be  available  to  fund  up  to  4  awards 
with  an  anticipated  average  award  of 
$150,000.  Funding  estimates  may  vary 
and  are  subject  to  change. 

Part  I  establishes  the  funding  foj  this 
cooperative  agreement;  Parts  II  and  III 
build  upon  Part  I.  Only  applicants 
funded  under  Part  I  can  receive  awards 
under  Part  II  or  Part  III.  Separate 
funding  will  be  established  for  awards 
made  under  Part  I,  Part  II  &nd  Part  III  for 
each  recipient.  Awards  are  expected  to 
be  made  on  or  about  April  1,  1995 

ContinuMion  awards  within  the 
project  period  will  depend  on 
satisfactory  progress  and  the  availability 
of  funds.  Progress  will  be  determined  by 
site  visits  l)y  CDC  representatives, 
progress  reports,  and  the  quality  oJ 
future  program  plans. 

Use  of Funds 

Cooperative  agreement  funds  may  be 
used  to  support  personnel,  equipment, 
and  suppli(;s  necessary  for  professional 
training,  including  distance  learning 
.ictivities.  I'unds  may  not  be  used  to 
lease  space;  maintain  central  registrii^s; 
provide  diagnostic  and  treatment 
facilities  and  services,  develop  literature 
for  the  general  public,  provide  disease 
inlerventiiin  services  or  1 IIV  counseling 
and  testing:  or  to  pay  other  expen.M':- 
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normally  supported  by  the  applicant. 
Unless  specifically  approved,  funds  may 
not  be  used  for  substantial  renovation  of 
ferilities.  Federal  funds  may  not  be  use<l 
to  replace  training  support. 

In-Kind  contributions,  such  as  space 
and  reduced  service  fees,  may  be 
considered  in  the  total  program  costs. 

Program  income  in  the  form  of 
participant  registration  fees  may  be 
collected  to  offset  the  costs  of 
conducting  training  as  specified  in  this 
announcement.  Program  income  may 
support  the  costs  of  designing  and 
delivering  additional  courses  directly 
related  to  the  objectives  of  PTCs  and  as 
determined  by  the  assessment  of 
training  needs.  Registration  fees  should 
be  reasonable,  i.e.,  they  should  not 
prohibit  the  participation  of  the  training 
audience. 

Anv  materials  developed  in  whole  or 
in  part  with  PHS  funds  shall  be  subject 
to  a  nonexclusive,  irrevocable,  royalty- 
free  license  to  the  government  to 
reproduce,  translate,  publish,  or 
otherwise  use  and  authorize  others  to 
use  for  government  purposes. 

Purpose 

The  purpose  of  this  training 
cooperative  agreement  is  to:  (1)  Explore 
and  provide  iimovative  educational 
methods  for  health  professionals  in 
public,  private,  and  community  sectors. 
(2)  augment  the  capacity  to  reach 
minority  populations  in  need  of  services 
and  improve  health  benefits  for  women, 
infants,  and  adolescents.  (3)  facilitate 
integrated  prevention  efforts  by  building 
upon  the  interrelationships  Ix^tween 
HIV  and  other  STDs  at  biologic, 
behavioral,  and  epidemiologic  levels.  (4) 
support  a  comprehensive  disease 
prevention  strategv'  throui;h  clinic-based 
•uid  community-based  activities.  (5) 
anticijwte  the  emerging  health  care 
reform  demands  to  maintain  a 
knowledgeable,  skilled,  sensitive, 
responsive,  and  productive  national 
work  force,  and  (6)  prepare,  through 
experiential  activities,  persons  who  are 
studying  to  be  health  practitioners. 

Training  will  be  accomplished  by:  (O 
Kstablishing  regional  training  centers 
coordinated  with  CDC  to  participate  in 
a  national  network  of  quality  training 
in.struction  in  the  procedures  and 
guidelines  for  integrated  STD  and  HIV 
client  management  surii  as:  (a)  the 
principles  and  techniques  of  diagnosis 
and  treatment,  (b)  behavioral 
interv  enlion  strategies  to  previ:nt  or 
reduce  b«!haviors  that  place  persons  at 
risk,  and  (c)  partner  counseling 
including  referral  ami  notification:  (2) 
•  itfering  clinic-based  and  t^tinnuinity- 
based  training  experiences  with  clients 
in  a  public  health  seiting;  (;t)  developing 


capacity  in  cjoramunities  by  enlisting 
graduate  school  facult)^  and  experts 
from  the  community  to  work  in 
interdisciplinary  partnerships  with 
health  departments  in  the  planning, 
production,  delivery,  and  evaluation  of 
training;  (4)  using  advances  in 
communications  technology  in 
innovative  distance  learning 
methodologies;  and  (5)  designing 
anal\1ic  methods  for  educationally 
relevant  and  cost-effective  training. 

Program  Requirements 

The  recipient  will  be  responsible  for 
conducting  activities  under  A.,  and  the 
CDC  will  be  responsible  for  conducting 
activities  under  B..  below: 

A.  Recipient  Activities 

1.  Administration:  (a)  Select  a  person 
with  management  and  educational 
experience  and  credentials  and  give  that 
person  primary  responsibihty  and 
authority  to  mariage  and  coordinate  all 
training  activities;  fb)  organize  a  PTC 
steering  committee  to  facilitate  clinic- 
based,  community-based,  and  regional 
training;  and  (c)  ensure  that  PTC  staff 
are  qualified  and  wori  collaboratively 
without  duplication  of  administrative 
expense. 

2.  STD/HIV  program-rejated  issues; 
Maintain  liaison  with  regional.  State, 
local,  and  community-based  STD  and 
HIV  prevention  programs  and  initiatives 
(e.g..  Prevention  of  infertility,  HIV 
Prevention  Community  Planning!  and 
other  health  professional  training 
programs  in  the  PHS  region  to 
determine  training  needs,  to  assess 
educational  resources,  and  to  design, 
deliver,  and  evaluate  training. 

.3.  Professional  Training;  (a)  Contract 
with  the  experts  in  the  community  and 
graduate  schools  for  faculty,  subject 
experts,  behavioral  scientists  with  field 
experience,  and  education  and 
evaluation  consultants  for  assistance  in 
designing  or  writing  training  needs 
assessments,  educational  objectives, 
cnirriculum  content,  instructional 
design,  state-of-the-art  delivery 
methods,  and  course  evaluation. 
Graduate  schools  include  a  local  schotil 
of  medicine  and  other  schools  (in  the 
PHS  region)  offering  academic 
disciplines  such  as  muring,  social  work, 
psychology,  sociology.  anthropoli>gy, 
education,  and  public  health,  (b) 
Fstablish  innovative  arrangf^ments  witli 
universities  such  as  graduate 
assistantships  for  student  academic 
involvement  in  I'TC  activities. 

4.  Model  Clinic  and  Cummunily- 
b;i.sed  .Services:  Provide  a  setting  with 
(a)  a  public  health  STD  clinic  whiclj 
follows  CDC  guidelines  for  integrated 
.STD  .md  HIV  client  medical 


management,  clinic  operation,  chent- 
centered  counseling,  and  partner 
counseling,  including  elicitatiun. 
referral,  and  notification;  (b) 
conununity-based  interventions  based 
on  behavior  change  theory,  and  (c) 
clinic-based  and  community-based 
training  with  clients. 

5.  Distance  Learning:  E.xplore, 
develop,  and  deliver  distance  learning 
products  and  accompanying 
documentation.  The  products  should  be 
regional  or  national  in  scope  and  usable 
by  other  PTCs  and  training  agencies. 
Distance  learning  includes  o(T-site 
conferences,  satellite  broadcasts,  remote 
video  instruction,  self-study  modules, 
computer-based  training,  interactive 
computer  disks,  train-the-trainrr.  and 
Internet  transmission. 

6.  Accreditation:  (a)  Acquire  and 
award  continuing  medical  education 
(CME)  credit  and  continuing  education 
units  (CEU)  that  meet  the  needs  of  most 
course  participanis.  (b)  maintain  a 
regional  course  registration  database, 
including  required  CME  and  CEU 
documentation,  and  (c)  coordinate 
participant  data  collection  with  CDC. 

7.  Evaluation:  (a)  Determine  and 
measure  successhil  process  indicators, 
immediate  training  benefits  (impact), 
and  long-range  benefits  in  STD'HIV 
prevention  (especially  for  women, 
infants,  adolescents,  and  minority 
populations);  and  fb)  Analyze  training 
costs  including  the  cost-  effectiveness  of 
distance  learning. 

8.  National  Prevention  Training 
Network  Participation:  Individually  and 
through  meetings,  participate  w  ith  all 
STD/mV  Prevention  Training  Centers 
and  CDC  in  sharing  materials  and 
evaluating  training. 

9.  Collaboration:  In  collaboration  w  ith 
CDC:  (a)  meet  with  tecJmical  experts  on 
subject  matter  and  educational  theory  in 
the  development  of  courses  (including 
needs  assessment,  curriculum  design, 
and  evaluation),  and  (b)  PubUc  Health 
Training  Network  (PHTN)  and  distance 
learning  coordinators  (DLC)  in  the 
marketing  of  distance  learning  courses 
using  CDC  Wonder. 

10.  Technical  assistance:  Collaborate 
with  CDC  in  course  preparation  and 
delivery  by  PTC  professionals  to  train 
staff  in  health  departments  or 
nongovernmental  organizations  in 
support  of  national  STDAIIV  prevention 
activities. 

B.  CnC  Activities 

1.  Technical  Assistance:  (a)  Provide 
STD/HIV  subject  matter,  educational, 
and  teclmical  experts  to  assi.st  and 
advi.se  in  the  development  of  the 
curriculum;  advise  on  course  objectives, 
instructional  design,  and  delivery;  and 
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ensure  that  evaluation  is  consistent  with 
desired  training  outcomes,  and  (b)  be 
available  to  the  recipient  upon  request 
to  co-teach  selected  courses  on  clinical, 
behavioral,  and  partner  counseling. 

2.  Distance  Learning  Assistance: 
Assist  in:  (a)  providing  information  on 
the  PHTN.  DLCs.  and  resources;  (b) 
scheduling  regional  and  national 
training  through  CDC  Wonder;  and  (c) 
establishing  an  electronic 
communication  network  among  the 
PTCs.  the  Division  of  STD/HIV 
Prevention  grantees,  CDC.  and  graduate 
school  partners. 

3.  Program  Reviews:  Conduct  site 
visits:  (a)  for  new  recipients,  to  review 
clinical  and  community-based 
capabilities;  (b)to  advise  on 
instructional  design;  (c)  to  provide 
technical  assistance  in  defining  and 
resolving  problems:  and  (d)  to  monitor 
program  implementation,  project 
management,  and  analysis. 

4.  Ensure  Training  Network  Integrity: 
Provide  guidelines,  curriculum,  training 
aids,  and  software  developed  by  CDC, 
the  PTCs,  or  bther  agencies  that  provide 
direction  for  professional  intervention 
approaches  that  preserve  client  dignity 
and  confidentiality. 

5.  National  Prevention  Training 
Network:  Through  yearly  (or  more 
frequent)  PTC  conferences  and  training 
meetings,  augment  the  network  capacity 
of  PTC  netwQfk  partners  by  sharing  new 
curricula  and  distance  learning 
strategies.      \ 

6.  Cominuiilcation:  Through 
publications,  correspondence,  narrative 
reports,  and  electronic  communication, 
U'v.p  CDC  and  PTC  staff  informed  of 
national  issues  that  affect  training  and 
program  management. 

7.  Evaluation:  Coordinate  and  support 
a  national  course  registration  database, 
provide  adeqiiate  staff  database  training, 
and  analyze  t|nd  publish  cumulative 
data  on  the  tnaining  effectiveness  of  the 
national  netWork  of  PTCs. 

Evaluation  Criteria 

Applications  requostinf;  funds  to 
support  administrative  functions  only 
ivill  he  considered  nonresponsive.  Only 
information  in  the  application  will  be 
considered.  Applications  will  be 
evaluated  separately  for  each  part 
according  to  the  following  criteria 
(maximum  100  points). 

1.  Quality  of  \^an 

a.  Administration:  The  quality  of  the 
plan  for  committing  to  regional  or 
national  training,  providing  leadership 
and  direction,  describing  duties  of 
personnel,  continuing  or  expeditiously 
beginning  training  according  to  a 
schedule,  coiiiniitling  a  person  to  act  as 


medical  school  liaison  for  pre,scribt?d 
duties,  obtaining  high  quahty  behavioral 
science  expertise,  recruiting  faculty  who 
are  skilled  and  experienced  in 
interactive  instruction,  and  making  cost- 
efficient  and  quality  arrangements  for 
faculty  from  graduate  schools.  (10 
points) 

b.  Training  Needs  Assessment:  The 
quality  of  the  description  of  contacts 
with  STD  and  HIV  prevention  programs 
and  initiatives  in  the  training  area,  the 
training  partners,  and  the  specific  health 
professional  audiences  identified  for 
training.  (10  points) 

c.  Objectives:  The  extent  to  which 
training  objectives  are  specific, 
measurable,  time-phased,  and  realistic. 
(10  points) 

d.  Clinical  and  Community-based 
Capability:  The  ability  to  support 
training  opportunities  with  clients 
reflecting  regional  disease  trends  yet 
providing  diverse  clinical  experiences 
(e.g.,  census,  disease,  sex,  age,  and  race 
or  ethnicity)  as  evidenced  by 
descriptions  of  the  local  STD/HIV 
morbidity,  laboratory  tests,  clinic  hours, 
patient  flow,  staffing,  significant 
records,  profiles  of  clients,  and 
prevention  programs.  (10  points) 

e.  Training  Capability:  The  quality  of 
the  applicant's  ability  to  perform 
training  as  evidenced  by  descriptions  of 
training  locations,  equipment,  storage 
and  security,  computer  capabilities, 
distance  learning  capabilities,  the  plan 
to  involve  graduate  students,  the  plan 
for  updating  staff,  the  plan  for  printing 
training  materials,  and  the  design  of 
library.  (10  points) 

f.  Training  Courses:  The  quality  of  the 
plan  to  deliver  training  as  evidenced  by 
a  schedule  of  proposed  training  courses 
(including  200  hours  of  clinical,  Part  1; 
100  hours  of  behavioral  intervention. 
Part  II;  500  hours  of  partner  counseling. 
Part  III),  assurance  of  training 
experience  with  clients,  distance 
learning  plans,  outlines  and  objectives 
for  courses,  assurance  of  distribution  of 
training  products,  and  an  intent  to 
collaborate  with  CDC.  (10  points) 

2.  Innovation 

The  degree  to  which  the  applicant 
proposes  innovative,  feasible 
approaches  such  as:  (a)  using  existing 
resources  to  avoid  duplication  and 
minimize  costs,  (b)  determining  the 
needs  of  potential  participants  that 
complement  HIV/STD  prevention 
programs,  (c)  designing  distance- 
learning  strategies  appropriate  to  needs 
and  audiences,  (d)  maximizing  the 
impact  of  training  experiences,  (e)  using 
a  variety  of  effective  training 
techniques,  (f)  making  arrangements  for 
graduate  students  to  be  academically 


involved  in  PTC  activities,  and  (g) 
working  with  new  partners.  (20  points) 

3.  Strength  of  Training  Evaluation 

The  quality  of  the  applicant's  plans  to 

(a)  acquire  and  commit  the  expertise  to 
perform  quality  evaluation  (e.g.. 
contracts  with  a  local  graduate  school). 

(b)  maintain  records  electronically,  (c) 
coordinate  data  collection  and  system 
maintenance  consistent  with  a  national 
PTC  course  registration  database,  (d) 
determine  whether  course  offerings 
match  needs  assessment,  (e)  assess 
student  gains  in  knowledge  and  skills, 
(f)  assess  the  application  of  skills  and 
abilities  after  participants  return  to  their 
workplaces,  (g)  determine  training 
benefits  for  STD/HIV  prevention,  and 
(h)  develop  training  cost-benefit  models. 
(20  points) 

4.  Budget 

Consideration  also  will  be  given  to  the 
reasonableness  of  the  budget  request, 
the  amount  of  program  income  toward 
total  project  costs,  amount  and  nature  of 
in-kind  contributions,  the  proposed  use 
of  project  funds,  and  the  need  for 
financial  support.  The  level  of  support 
will  depend  on  the  availability  of  funds, 
(not  scored) 

Funding  Priorities 

Consideration  will  be  given  in  Vnri  I 
to  applicants  who  have  established 
training  and  clinical  capabilities  and  to 
funding  one  PTC  in  each  of  the  10 
Public  Health  Serv ice  (PHS)  Regions;  in 
Part  II  to  applicants  with  demonstrated 
experience  in  community-based 
interventions  and  experience  in  working 
with  behavioral  scientists;  and  in  Part  III 
to  applicants  with  experience  in  current 
partner  counseling  techniques  and  with 
a  wide  geographic  distribution  of  the 
applicants. 

Interested  person  are  invited  to 
comment  on  the  proposed  funding 
priority.  All  comments  received  on  or 
before  February  24,  1995,  will  be 
considered  Ixjfore  the  funding  priority  is 
established.  If  the  funding  priori!  v 
should  change  as  a  result  of  any 
comments  received,  a  revised 
Announcement  will  be  pubUshed  in  the 
Federal  Register  prior  to  the  final 
selection  of  awards. 

Written  comments  should  be 
addressed  to:  Elizabeth  M.  Taylor. 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  mui 
Grants  Office,  Centers  for  Diseast^ 
Control  and  Prevention  (CDC),  2.'j.")  Ivist 
Paces  Ferry  Road.  NE.,  Room  300. 
Mailstop  E-16.  Atlanta.  Georgia  :<i)  tJ.'i 
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Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  State.  A  current  list  of  SPOCs 
is  included  in  the  application  kit.  If 
SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  send 
them  to  Elizabeth  M.  Taylor,  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferr\'  Road,  NE.,  Room  300, 
Mailstop  E-16,  Atlanta,  GA  30305,  not 
later  than  60  days  after  due  date  for 
receipt  of  applications.  The  Program 
Announcement  Number  and  Program 
Title  should  be  referenced  on  the 
document.  CDC  does  not  guarantee  to 
"accommodate  or  explain"  State  process 
recommendations  it  receives  after  that 
date.  Indian  tribes  are  strongly 
encouraged  to  request  tribal  government 
review  of  the  proposed  application.  If 
tribal  governments  have  any  tribal 
process  recommendations  on 
applications  submitted  to  CDC,  they 
should  forward  them  to  Elizabeth  M. 
Taylor,  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road.  NE., 
Room  300,  Mailstop  E-16."Atlanta.  GA 
30305.  This  should  be  done  no  later 
than  60  days  after  the  application 
deadline  date.  The  granting  agency  does 
not  guarantee  to  "accommodate  or 
explain"  for  tribal  process 
recommendations  it  receives  after  that 
date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.978.  Sexually 
Transmitted  Disease  Research. 
Demonstrations,  and  Public  Information  and 


Education  Grants,  and  93.941.  HIV 
Demonstration,  Research.  Public  and 
Professional  Education  Projects. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Confidentiality 

Applicants  must  have  in  place 
systems  to  ensure  the  confi,dentiality  of 
patient  records. 

HIV/ AIDS  Requirements 

Recipients  must  comply  with  the 
document  entitled.  Content  of  AIDS- 
Related  Written  Materials,  Pictorials, 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
(June  1992)(a  copy  is  in  the  application 
kit).  To  meet  the  requirements  for  a 
program  review  panel,  recipients  are 
encouraged  to  use  an  existing  program 
review  panel,  such  as  the  one  created  by 
the  State  health  department's  HIV/AIDS 
Prevention  Program.  If  the  recipient 
forms  its  own  program  review  panel,  at 
least  one  member  must  also  be  an 
employee  (or  a  designated 
representative)  of  a  State  or  local  health 
department.  The  names  of  the  review 
panel  members  must  be  listed  on  the 
Assurance  of  Compliance  form  CDC 
0.1113,  which  is  also  included  in  the 
application  kit.  The  recipient  must 
submit  the  program  review  panel's 
report  that  indicates  all  materials  have 
been  reviewed  and  approved. 

Before  funds  can  be  used  to  develop 
HIV/AIDS-related  materials,  determine 
whether  suitable  materials  are  already 
available  at  the  CDC  National  AIDS 
Clearinghouse. 

Application  Submission  and  Deadline 

The  application  for  Part  I  (excluding 
legally  required  assurance  pages  and 
forms,  and  budget  justification) 
including  the  programmatic  narrative 
content,  illustrations,  and  examples 
should  not  exceed  40  [8''//'  x  11")  pages, 
single  spaced,  single  sided  and  with  1- 
inch  margins.  12  cpi  font,  and 
numbered  on  each  page.  Applications 
for  Parts  II  and  III  should  not  exceed  20 
pages  each.  The  programmatic  narrative 
content  should  also  be  Submitted  in 
electronic  format  on  a  3.5"  double 
sided,  high-density  diskette,  in 
WordPerfect  5.1  or  ASCII.  On  or  before 
February  24,  1995.  submit  the  original 
and  two  copies  of  the  application  (Form 
PHS  5161-1— OMB  Number  0937-0189) 


and  one  electronic  copy  on  disk  to 
Elizabeth  M.  Taylor.  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Center  for  Disease  Control 
and  Prevention  (CDC).  255  East  Paces 
Ferry  Road.  NE..  Room  300.  Mailstop  E- 
16.  Atlanta.  GA  30305. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are: 

A.  Received  on  or  before  the  deadline 
or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  committee. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  ciitain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Ser\'ice.  Private  metered  postmarks  will 
not  be  acceptable  proof  of  timely 
mailing.) 

2.  Late  Applications:  Applications 
that  do  not  meet  the  criteria  in  l.A.  or 
l.B.  are  considered  late  applications  and 
will  not  be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Manuel  Lambrinos, 
Grants  Management  Specialist.  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300. 
Atlanta,  GA  30305.  telephone  (404) 
842-6777.  FAX  (404)  842-6513. 
Programmatic  technical  assistance  may 
be  obtained  fixjm  Robert  B.  Emerson. 
Clinical  Services  Training  Coordinator. 
Training  and  Education  Branch. 
Division  of  STD/HIV  Prevention. 
National  Center  for  Prevention  Services 
(NCPS).  Centers  for  Disease  Control  and 
Prevention  (CDC).  1600  Clifton  Road, 
NE..  MS  E-02,  Atlanta,  GA  30333, 
telephone  (404)  639-8357,  FAX  (404) 
639-8609,  (Bitnet  or  Internet 
RBE1@CPSSTD1.EM.CDC.GOV). 

Please  refer  to  Armouncement  514 
"STD/HIV  Prevention  Training  Cienters' 
when  requesting  information  or 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copv  of  "Healthy  People  2000"  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
"Healthv  People  2000"  (Summarv 
Report:  Stock  No.  017-001-00473-1) 
referenced  in  the  "Introduction" 
through  the  Superintendent  of 
Documents,  Government  Printing 


Office,  Washingjton.  DC  20402-9325. 
telephone  (202)1783-3238. 

Dated:  lanuary  24.  1995. 
loseph  R.  Carter, 

Acting  Associate  w\rvctor  for  Management 
and  Opt!rations.  Cpriters  for Dist^se  Control 
and Pnnention  (CDC'I. 
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National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Meeting 

Notice  is  hereby  given  that  the 
.National  Institute  on  Deafness  and 
Other  Communication  Disorders  will 
hold  a  workshop  to  discuss  emerging 
auditory  system )Pesearch  knowledge 
which  could  be  Used  to  .advance  the 
field  of  tinnitus  research.  The  meeting 
will  be  held  March  22,  1995,  from  8:30 
am  to  3  pm  in  Conference  Room  7, 
Building  31,  at  the  National  Institutes  of 
Health.  9000  Rockville  Pike,  Bnthesda. 
MD.  I 

The  meeting  H  open  to  the  public. 
Attendance  willjlimited  by  seating 
availability.  For  an  agenda,  list  of 
participants,  or  a  meeting  summarv, 
please  contact  Dr.  Kenneth  A.  Gniber, 
Program  Administrator,  NIDCD/DHC. 
Executive  Plaza  South.  Room  400C, 
Bethesda,  MD  20892,  301-402-3458. 

Individuals  who  plan  to  attend  the 
meeting  and  need  special  assistance 
such  as  sign  language  interpretation  or 
other  special  acaammodations  should 
contact  Dr.  Gruber  in  advance  of  the 
meeting. 

Dated:  [anuary  2  l\  1995. 
Susan  K.  Feldman, 

Commiltci'  Managnnivnt  Offit.rr.  Nlll. 
jFR  Do(    M5-2142  Filed  2-27-9.'i:  8:45  am) 

eiLLIf4G  CODE  4140-01-M 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

iVnme  o/Comni/tfte  Communi«:alion 
Disorders  Reviuw  Committee. 

Onte:  Febniary  21-22.  1995. 

Timp:  February  2^1 — 8:30  am  to  5:00  pni, 
February  22 — 8:30  6m  to  adjournment. 

P/(7re:  Holiday  Inn — Crowne  Plaza.  17.50 
Kockville  Pike.  Rocjkville.  Maryland. 

Contort  Person:  Craig  A.  Jordan,  Ph.D., 
.Scientific  Review  Administrator.  NIIX^D/ 
DK.^'.SRB.  Executivio  Plaza  .South,  Room 


4()(X:,  Bethesda,  Maryland  20892,  301-496- 
H683. 

Purpose/ Agenda:  To  review  and  evaluate 
Rrant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(t;)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Dcjmestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders). 

Dated:  lanuary  23.  1995. 
Susan  K.  Feldman. 
Committee  Management  Officer,  i\IH. 
IFR  Doc .  95-2143  Filed  1-27-95;  8:45  am) 
BILLING  CODE  4140-O1-M 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meeting,  National  Task  Force  on 
Prevention  and  Treatment  of  Obesity 
Ad  Hoc  Work  Group 

Notice  is  hereby  given  that  the 
National  Task  Force  on  Prevention  and 
Treatment  of  Obesity  Ad  Hoc  Work 
Group  of  the  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council  will  hold  a  meeting  on  February 
3,  1995,  8:30  a.m.  to  5  p.m..  at  the  Hyatt 
Regency  Bethesda,  1  Bethesda  Metro 
Center,  Bethesda,  Maryland  20814. 

The  meeting,  which  will  be  open  to 
the  public,  will  include  discussion  on 
topics  related  to  prevention  and 
treatment  of  obesity  and  updates  on  the 
Shape-up  America  Program,  the 
Presidents  Council  on  Physical  Fitness 
and  Sports,  the  Weight-Coutrol 
Information  Network  and  other  related 
activities.  Public  participation  will  be 
limited  to  space  available. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and  ' 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Joanne  Gallivan.  Project 
Director.  7910  Woodmont  Avenue.  Suite 
305,  Bethesda,  Maryland  20814,  (301) 
951-1120.  In  addition,  upon  request, 
Ms.  Gallivan  s  office  will  provide  an 
agenda,  a  roster  of  the  members,  and 
summaries  of  the  meeting. 

Dated:  January  24,  1995. 
Susan  K.  Feldman. 
Committee  Management  Officer,  Nil  I. 
IFR  Doc.  9,5-2141  Filed  1-27-95;  8:45  amj 

BILLING  CODE  4140-01-M 


National  Institute  of  Nursing  Research; 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.'C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  Nursing  Science 
Review  Committee. 

Date:  February  16-17. 1995. 

Tirpe:  8:00  a.m.  until  adjournment. 

Place:  National  Institutes  of  Health. 
Building  45.  Conference  Room  B.  9000 
Rockville  Pike,  Bethesda,  Maryland  20892. 

Contact  Person:  Dr.  Mary  Stephens-Frazier, 
9000  Rockville  Pike.  Building  45,  Room 
3AN.12.  Bethesda,  Maryland  20892.  (301) 
.594-5971. 

Purpose:  To  review  and  evaluate  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  asscxiated  with  the 
applications  and/or  proposals,  the  disclosures 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.361.  Nursing  Research. 
National  In.stitules  of  Health.) 

Dated:  January  23. 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH 
IFR  Doc.  95-2144  Filed  1-27-95;  8:45  ami 

BILUNG  COOE  4140-01-M 


Recombinant  DNA  Advisory 
Committee;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Recombinant  DNA  Advisory 
Committee  on  March  6-7, 1995.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health.  Building  31C.  6th 
Floor.  Conference  Room  6,  9000 
Rockville  Pike.  Bethesda,  Maryland 
20892,  starting  on  March  6,  1995.  at 
approximately  9  a.m.,  and  will  recess  at 
approximately  6  p.m.  The  meeting  will 
reconvene  on  March  7,  1995,  at 
approximately  8:30  a.m.  and  will 
adjourn  at  approximately  5  p.m.  The 
meeting  will  be  open  to  the  public  to 
discuss  Proposed  Actions  under  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (59  FR 
3449B)  and  other  matters  to  be 
considered  by  the  Committee.  The? 
Proposed  Actions  to  be  discussed  will 
follow  this  notice  of  meeting. 
Attendance  by  the  public  will  be  limited 
to  spac:e  available.  Members  of  the 
public  wishing  to  speak  at  this  meetiu; 
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may  be  given  such  opportunity  at  the 
discretion  of  the  Chair. 

Dr.  Nelson  A.  VVivel,  Director.  Office 
of  Recombinant  DNA  Activities.  Suite 
323,  National  Institutes  of  Health.  6006 
Executive  Boulevard,  MSC  7052, 
Bethesda,  Maryland  20892-7052,  Phone 
(301)  496-9838.  FAX  (301)  496-9839. 
will  provide  materials  to  be  discussed  at 
this  meeting,  roster  of  committee 
members,  and  substantive  program 
information.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  VVivel  in  advance  of  the 
meeting.  A  summary  of  the  meeting  will 
be  available  at  a  later  date. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592.  June  11.  1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  Usts  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  ever\'  NIH  program  but  also 
essentially  ever>'  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  not  to  be  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing.  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  area  affected. 

Dated:  )anuary  2.3, 1995. 
Susan  K.  Feldraan, 

Conimiltcc  Management  Officer.  Mill. 
|FR  Doc.  95-2146  Filed  1-27-95:  8:45  ami 
BILLING  CODE  41 40-01 -M 


Division  of  Research  Grants;  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Pur  pose /Agenda.  To  review  individual 
grant  applications. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  Februar>'  14,  1995. 

Time:  3:00  p.m. 

Place:  NIH.  Westwood  Building.  Room  328. 
Telephone  Conference. 

Contact  Person:  Dr.  Paul  Strudler, 
Scientific  Review  Administrator,  5333 
VVestbard  Ave.,  Room  328,  Bethesda.  MD 
20892,(301)594-7152. 

Name  of  SEP:  Chemistrv'  and  Related 
Sciences. 

Date:  February  15,  1995. 

Time:  2:00  p.m. 

Place:  NIH,  Westwood  Building,  Room  328. 
Telephone  Conference. 

Contact  Person:  Dr.  Paul  Strudler. 
Scientific  Review  Administrator,  5333 
VVestbard  Ave.,  Room  328.  Bethesda.  MD 
20892,  (301)  594-7152. 

Name  of  SEP:  Clinical  Sciences. 

Date:  February  15-16. 1995. 

Time:  2:00  p.m. 

Place:  ANA  Westin  Hotel,  Washington. 
D.C. 

Contact  Person:  Dr.  Larry  Pinkus,  Scientific 
Review  Administrator,  5333  VVestbard  Ave., 
Room  1A04,  Bethesda,  MD  20892,  (301)  594- 
7315. 

Name  of  SEP;  Clinical  Sciences. 

Date:  February  24,  1995. 

Time:  9:15  a.m. 

Place:  American  Inn  of  Bethesda,  Bethesda, 
MD. 

Contact  Person:  Dr.  Joseph  Kaiser, 
Scientific  Review  Administrator.  5333 
VVestbard  Ave.,  Room  206B,  Bethesda,  MD 
20892,(301)  594-7241. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  March  1,  1995. 

Time:  1:00  p.m. 

Place:  NIH.  Westwood  Building,  Room  307. 
Telephone  Conference. 

Contact  Person:  Dr.  Bob  VVeller,  Scientific 
Review  Administrator,  5333  VVestbard  Ave., 
Room  307,  Bethesda,  MD  20892,  (301)  594- 
7340. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 
Date  March  1-3, 1995. 
Time:  6:30  p.m. 

Place:  American  Inn,  Bethesda.  MD. 
Contact  Person:  Dr.  Nicholas  Mazzeralla. 
Scientific  Review  Admin.,  5333  VVestbard 
Ave.,  Room  222B,  Bethesda,  MD  20892,  (301) 
594-7098. 


Name  of  SEP:  Behavioial  and 
Neurosciences. 

Date:  Mart :h  8,  1995. 

Time:  l:(M)p.in. 

Place:  NIH,  Westwood  Building.  Room  307 
Telephone  Conference. 

Contact  Person:  Dr.  Bob  Weller.  Scientific 
Review  Administrator.  5333  VVestbard  Ave. 
Room  307,  Bethesda,  MD  20892,  (:)01)  .-)94- 
7340. 

Purpose/ Agcnda.lio  review  Small 
Business  Innovation  Research  Program  grant 
applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  April  4-5,  1995. 

Time:  8:30  a.m. 

Place:  Hyatt  Regency,  San  Francisco.  CA. 

Contact  Person:  Dr.  Bob  VVetler.  Scientific 
Review  Administrator,  5333  VVestbard  Ave.. 
Room  307.  Bethesda.  MD  20892,  (301)  594- 
7340. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  .sec. 
552b(c:)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  p'operty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893.  National  Institutes  of  Health, 
HHS). 

Dated:  January  23,  1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  SIH. 
jFR  Doc.  95-2145  Filed  1-27-95:  8:45  am] 
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Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  1995  Funding 
Opportunities  for  Grants  and 
Cooperative  Agreements  From  the 
Center  for  Substance  Abuse  Treatment 

AGENCY:  Center  for  Substance  Abuse 
Treatment,  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA).  HHS. 
ACTION:  Notice  of  Funding  Availability. 

SUMMARY:  The  Center  for  Substance 
Abuse  Treatment  (CSAT).  SAMHSA. 
announces  that  FY  1995  funds  are 
available  for  cooperative  agreements  for 
the  following  activity.  This  activity  is 
discussed  in  more  detail  under  Section 
4  of  this  notice. 


Activity 


Criminal  Justice  Treatment  Networks 


Application 
deacttine 


05-10-95 


Estimated 
funds  avail- 
able (thou- 
sands) 


S9,290 


Estimated 
No.  ot 
awards 


8-10 


Project  Period 


^.lr;°il!!ri  Sr"-  '^-  ""■  '°-'-  '^""^'^  '■  ^^  ''^  '^^  '°«°^"9  Cher  FY  1995  CSAT  funding  opponuJes: 


up  to  5  yrs. 


Substande  Abuse  Conlerence  Grants 


Comprehensive  HIV/AIDS  Outreach  Services 

Residential  Women  and  Children 

Pregnant/Post  Partum  Women 


01-10-95 
05-10-95 
09-10-95 
04-27-95 
0^-21-95 
03-21-95 


S400 


7,500 

10,000 

4.000 


20-25 

10-14 

5-6 


1  year. 


2-3  years, 
up  to  5  years 
up  to  5  years 


The  actual  amount  available  for 
awards  and  their  allocation  may  vary, 
depending  on  unanticipated  program 
requirements  and  the  volume  and 
quality  of  applications.  FY  1995  funds 
for  substance  abuse  treatment  services 
and  demonstration  programs  are 
appropriated  by  the  Congres,s  under 
Public  Law  103-333.  SAMHSA 's 
policies  and  prfx:edures  for  peer  review 
and  Advisory  Council  review  of  grant 
and  cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58.  No.  126)  on  July  2. 1993. 

The  Public  Healdi  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000:  a 
PHS-Ied  national  activity  for  setting 
priority  areas.  The  Center'.s  treatment 
improvement  services  and 
demonstration  activities  address  issues 
related  to  Healthy  People  2000 
objectives:  promoting  the  physical, 
social,  psychological  and  economic 
well-being  of  individuals  recovering 
from  alcohol  and  other  drug 
dependencies;  promoting  outreach  to 
drug  abusers.  IV  drug  users  using 
unc;ontaminatdd  paraphernalia,  testing 
for  HIV  infection;  increasing  access  to 
treatment  programs;  promoting  the 
collaboration  of  primary'  care,  mental 
health  and  substance  abuse  treatment 
.nnd  fostering  closer  coordination 
between  the  criminal  justice  and  public 
health  systems  to  collaboratively 
address  issues  related  to  alcohol  and 
other  drug-related  crime  and  violence; 
managing  healtih  care  for  cominunity- 
biised  offender  populations  and 
designing  cost-effective  programming 
that  is  responsive  to  today's  health  care 
issues.  Poientiajl  applicants  may  obtain 
ii  copy  of  Healthy  People  2000  (Fidl 
Report:  Stfx.k  No.  017-001-00474-0)  or 
Summary  Report:  Slock  No.  017-001- 
0047.1-1 )  through  the  Superintendent  of 
Documents.  Govi'rnment  Printing 
Office,  Washington,  DC  20402-9325 
(Telephone:  202-783-3238). 
GENERAL  INSTRUCTIONS:  Applicants  for    . 
grants  jinist  use  application  form  PHS 
.'•.Ifil-l  (Rev.  7/132).  The  Application  Kit 


contains  the  PHS  5161-1,  Standard 
Form  424  (Face  Page)  and  complete 
instructions  for  preparing  and 
submitting  applications.  The  Kit  may  be 
obtained  from:  National  Clearinghouse 
for  Alcohol  and  Drug  Information.  P.O. 
Box  2345,  Rockville,  MD  20847-2345, 
1-800-729-6686. 

When  requesting  an  AppHcation  Kit, 
the  applicant  must  specify  the  particular 
activity(ies)  for  which  detailed 
information  is  desired.  This  is  to  ensure 
receipt  of  all  necessary  forms  and 
information,  including  any  specific 
program  review  and  award  criteria. 
APPLICATION  SUBMISSION:  Applications 
must  be  submitted  to:  Center  for 
Substance  Abuse  Treatment  Programs, 
Division  of  Research  Grants,  NIH, 
Westwood  Building,  Room  240,  5333 
Westbard  Avenue,  Bethesda,  Maryland 

20892* 

(*If  an  overnight  carrier  or  ex prwis  mail  is 
u.sed,  the  Zip  Code  is  20816.) 

APPLICATION  DEADLINES:  The  deadlines 
for  receipt  of  applications  are  listed  in 
the  table  above.  Please  note  that  the 
deadlines  differ  for  the  individual 
categories  of  grants/cooperative 
agreements. 

Competing  applications  must  be 
received  by  the  indicated  receipt  dales 
to  be  accepted  for  review.  An 
appUcation  received  after  the  deadline 
may  be  acceptable  if  it  carries  a  legible 
proof-of-mailing  date  assigned  by  the 
carrier  and  that  date  is  not  later  than 
one  week  prior  to  the  deadi'ne  date. 
Private  metered  postmarks  are  not 
acceptable  as  proof  of  timely  mailing.  If 
the  receipt  date  falls  on  a  weekend,  it 
will  be  extended  to  Monday;  if  the  date 
falls  on  a  national  holiday,  it  will  be 
e.xtonded  to  the  following  work  day. 

Applications  received  after  the  receipt 
(late(s)  or  those  sent  to  an  address  other 
than  the  address  specified  above  will  be 
returned  to  the  applicant  without 
review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  activity-specific  technical 
information  should  be  directed  to  the 
c:nntact  person  identified  for  each 


activity  covered  by  this  notice  (see 
Section  4). 

Requests  for  information  concerning 
grants  management  issues  should  be 
directed  to:  Ms.  Mabel  Lam.  Grants 
Management  Office,  Center  for 
Substance  Abuse  Treatment,  Rockwall  II 
Building,  6th  Floor,  5600  Fishers  Lane, 
Rockville,  Mar\'land  20857,  1-301-443- 
9665. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  organized  according  to  the 
following  Table  of  Contents: 

Table  of  Contents 

1   Program  Background  and  Objectives. 

2.  Special  Concerns. 

3.  Criteria  for  Review  and  Funding. 

3.1  General  Review  Criteria 

3.2  Funding  Criteria  for  Approved 
Applications 

4.  Special  FY  1995  Substance  Ab»isc 
Treatment  Activity 

4.1     Cooperative  Agreements 
4  1.1     Demonstration  Cooperaliv«' 
Agreements  for  the  Development  ;,nd 
Implementation  of  Criminal  Juslicv 
Treatment  Networks 
— Adult  Female  Offenders 
— Juvenile  Justice  Populations 
— Adult  .Male  Offenders 

The  following  itei:is  arc  covered  in  this 
section: 

•  Application  Deadline 

•  Purf)ose 

•  Priorities 

•  Eligible  Applicants 

•  Grant/'Cooperalive  Agreements  Amounts 

•  Catalog  of  Federal  Domestic  Assivtanrv 
.Number 

'  •  Program  Contact 

5.  Public  Health  System  Reporting 
Requirements. 

6.  PHS  Non-use  of  Tobacco  Po(i«  v 
Statement. 

7.  Executive  Order  12372. 

1.  Program  Background 

SAMHSA  s  CSAT  has  hern  given  •» 
statutorv'  mandate  to  expand  the 
availability  of  effective  treatment  and 
recovery  sen,  ices  for  aleohol  and  other 
drug  problems  in  the  United  States. 
CSAT  utilizes  a  variety  of  grant, 
cooperative  agreement,  training,  and 
technical  assistance  efforts  to 
accomplish -this  mission  through 
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expanding  human  resources,  improving 
the  capabilities  of  the  State  and  sub- 
State  management  infrastructure,  and 
developing  and  promoting  cost-effective 
approaches  for  treatment  and  recovery 
services.  The  Center  supports 
demonstration  programs  to  generate 
new  knowledge  that  can  be  applied  to 
the  substance  abuse  treatment  field. 

CSAT  .seeks  to  e.xpand  the  availability 
and  improve  the  quality  of  services 
aimed  at  addressing  the  special  needs  of 
populations  that  are  especially 
vulnerable  to  addictive  disorders,  as 
well  as  to  expand  the  volume  of 
effective  treatment  and  recovery 
ser\ices  in  targeted  geographic  areas 
where  the  demand  for  services  far 
exceeds  the  existing  capacity.  The 
Center  also  works  to  upgrade  the  quality 
and  effectiveness  of  treatment  and 
recovery  services  through  improved 
coordination  among  treatment 
providers,  recovery  programs,  primary 
health  care  entities,  mental  health  caro 
providers,  human  service  agencies, 
housing  authorities,  educational  and 
vocational  services,  the  criminal  justice 
system,  and  a  variety  of  related  services. 
Further,  CSAT  seeks  to  upgrade  the 
financial  and  physical  condition  of 
publicly  funded  addiction  treatment 
and  recovery  programs. 

2.  Special  Concerns 

SAMHSA's  CSAT  will  address  a 
number  of  special  concerns  in  FY  1995. 
Particular  emphasis  will  be  placed  on 
comprehensive  approaches  to  treatment, 
and  coordination  with  other  Federal  and 
non-Federal  programs.  Special  emphasis 
will  be  given  to  providing  assistance  for 
racial  and  ethnic  minority  populations; 
adolescents;  residents  of  public  housing 
and  the  homeless;  women,  their  infants 
and  children;  rural  populations;  migrant 
workers;  substance  abusers  involved  in 
the  criminal  justice  system;  the 
disabled;  those  at  risk  for  HIV/AIDS, 
tuberculosis  (TB),  sexually  transmitted 
diseases  (STDs),  and  other  infectious 
diseases;  and  those  with  co-occurring 
mental  disorders. 

3.  Criteria  for  Review  and  Funding 

Competing  applications  requesting 
funding  under  the  specific  project 
activity  in  Section  4  will  be  reviewed 
for  technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures. 

Applications  that  are  accepted  for 
review  will  be  assigned  to  an  Initial 
Review  Group  (IRG)  composed 
primarily  of  non-Federal  experts. 
Applications  will  be  recommended  for 
approval  or  disapproval  on  the  basis  of 
technical  merit.  Applications 
recommended  for  approval  will  be 


assigned  scores  according  to  level  of 
merit. 

Notification  of  the  IRG's 
recommendation  will  be  sent  to  the 
applicant  upon  completion  of  the  initial 
review.  In  addition,  the  IRG 
recommendations  on  technical  merit  of 
applications  over  550,000  will  undergo 
a  second  level  of  review  by  the  CSAT 
National  Advisory  Council,  whose 
review  may  be  based  on  "policy 
considerations,  as  well  as  technical 
merit. 

3.1  General  Review  Criteria 

As  published  in  the  Federal  Register 
on  July  2.  1993  (Vol.  58.  No.  126). 
SAMHSA's  "Peer  Review  and  Advisory 
Council  Review  of  Grant  and 
Cooperative  Agreement  Applications 
and  Contract  Proposals."  peer  review 
groups  will  take  into  account,  among 
other  factors  as  may  be  specified  in  the 
application  guidance  materials,  the 
following  general  criteria: 

•  Potential  significance  of  the 
proposed  project; 

•  Appropriateness  of  the  applicant's 
proposed  objectives  to  the  goals  of  the 
specific  program; 

•  Adequacy  and  appropriateness  of 
the  proposed  approach  and  activities; 

•  Adequacy  of  available  resources, 
such  as  facilities  and  equipment; 

•  Qualifications  and  experience  of  the 
applicant  organization,  the  project 
director,  and  other  key  personnel;  and 

•  Reasonableness  of  the  proposed 
budget. 

3.2  Funding  Criteria  for  Approved 
Applications 

Applications  recommended  for 
approval  by  the  peer  review  group  and 
the  CSAT  National  Advisor^'  Council 
will  be  considered  for  funding  on  the 
basis  of  their  overall  technical  merit  as 
determined  through  the  review  process. 

Other  funding  criteria  will  include: 

•  Availability  of  funds,  and 

•  Geographic  distribution. 
Additional  funding  criteria  specific  to 

the  programmatic  activity  may  be 
included  in  the  application  guidance 
materials. 

4.  Special  FY  1995  Substance  Abuse 
Treatment  Activity 

4. 1     Cooperative  Agreements 

A  major  CSAT  cooperative  agreement 
activity  is  discussed  below.  Substantive 
Federal  programmatic  involvement  is 
required  in  cooperative  agreement 
programs.  Federal  involvement  will 
include  planning,  guidance, 
coordination,  and  participating  in  . 
programmatic  activities  (e.g.. 
participation  in  publication  of  findings) 


and  on  steering  committees.  Periodic 
meetings,  conferences  and/or 
communications  with  the  award 
recipients  may  be  held  to  review 
mutually  agreed  upon  goals  and 
objectives  and  to  assess  progress. 
Additional  details  on  the  degree  of 
Federal  programmatic  involvement  will 
be  included  in  the  applicatitm  guidance 
materials. 

4.1.1     Demonstration  Cooperative 
Agreements  for  the  Development  and 
Implementation  of  Criminal  Justice- 
Treatment  Networks 

— Adult  Female  Offenders 
— Juvenile  Justice  Populations 
— Adult  Male  Offenders 

•  Application  Deadline:  May  10.  1995 

•  Purpose:  To  assist  States  and  local 
jurisdictions  in  the  development  and 
implementation  of  Criminal  Justice- 
Treatment  Networks.  Such  Networks 
link  together  a  range  of  justice 
agencies — courts,  juvenile  justice, 
corrections,  probation/parole — in 
partnership  with  community  substance 
abuse  treatment,  public  health,  mental 
health,  education,  social  ser\  ices  and 
employment  agencies.  This  program 
will  explore  whether  such  a  criminal 
justice  treatment  consortium  makes 
measurable  improvements  in  systems 
and  client  outcomes,  as  compared  to 
client  outcomes  for  those  receiving 
episodic  treatment  not  connected  to  a 
continuum  of  care. 

•  Priorities:  Focus  on  the  following 
three  specific  offender  population 
categories: 

— Adult  Female  Offenders 
— Juvenile  Justice  Populations 
— Adult  Male  Offenders 

•  Eligible  Applicants:  Local 
partnerships  of  public  and  private  non- 
profit treatment  providers  and  State/ 
local  criminal  justice  agencies,  headed 
by  a  Lead  Agency  representing  the 
courts  or  community  supervision 
agency  responsible  for  non-incarcerated 
offenders  (i.e.,  probation/parolc/juvonih; 
supervision)  must  submit  applications 
through  the  Single  State  Agency  for 
Alcohol  and  Drug  Abuse.  In  must  cases, 
the  proposed  local  network  would  be  a 
court-based  consortium,  or  corrections 
(non-incarcerated)-based  consortium,  or 
a  combination  of  the  two.  In  keeping 
with  the  intent  of  Congress  in 
authorizing  Center  grants  for  substance 
abuse  treatment  in  State  and  local 
criminal  justice  systems,  this  program  is 
restricted  to  public  and  nonprofit 
entities. 

Funding  is  restricted  to  metropolitan 
areas  with  populations  between  200.000 
to  one  (1)  million. 

•  Cooperative  Agreement  Amounts: 
8-10  Demonstration  Projects,  with 


individual  awards  ranging  from 
S800.000-S1  million. 

•  Catalogof  Federal  Domestic 
Assistance  Number:  93.229 

•  Program  Contact:  Nicholas  L. 
Demos.  J.D..  Chief.  Criminal  Justice 
Systems  Branch.  Division  of  National 
Treatment  Demonstrations.  Center  for 
Substance  Abuse  Treatment.  Rockwall  II 
Building.  6th  Floor.  5600  Fishers  Lane. 
Rockville,  MD  20857.  (301)  443-6533. 

5.  Public  Health  System  Reporting 
Requirements 

The  Public  Health  System  Impact 
Statement  (PHSIS)  is  intended  to  keep 
State  and  local  health  officials  apprised 
of  proposed  health  services  grant  and 
cooperative  agreement  applications 
submitted  by  community-based 
nongovernmental  organizations  within 
their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  The  PHSIS 
consists  of  the  following  information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  are  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Application  guidance  materials  will 
specify  if  the  particular  FY  1995  activity 
described  above  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

6.  PHS  Non-use  of  Tobacco  Policy 
Statement 


rone 


The  PHS  strongly  encourages  all  grant 
and  cooperative  agreement  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Specific  application  guidance 
materials  may  include  more  detailed 
guidance  as  to  how  the  Center  will 
implement  SAJVlHSA's  policy  on 
promoting  the  non-use  of  tobacco. 


7.  Executive  Order  12372 

Applications  submitted  in  response  to 
the  FY  1995  activity  listed  above  are 
subject  to  the  intergovernmental  review- 
requirements  of  E.xecutive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  Part  100.  E.O. 
12372  sets  up  a  system  for  Stale  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
Applicants  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Office  of 
Review.  Substance  Abuse  and  Mental 
Health  Services  Administration. 
Rockwall  II  Building.  Suite  630.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  The  CSAT 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  January  25. 1995. 
Richard  Kopanda, 
Acting  Executive  Officer.  SAMHSA. 
|FR  Doc.  95-2332  Filed  1-27-95;  8:45  am] 
BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-95-^766;  FR-3723-N-02] 

Announcement  of  Funding  Awards  for 
the  HUD-Administered  Small  Cities 
Community  Development  Block  Grant 
Program  Fiscal  Year  1994 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Dtevelopment 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 


made  by  iho  Department  under  th(! 
f  UJD-.Administered  Small  Cities 
Community  Development  Block  Gnuit 
(CDBG)  Program  for  Fiscal  Year  1994. 
The  announcement  contains  the  names 
and  addresses  of  the  award  winners  iind 
the  amount  of  the  awards. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Rhodeside.  State  and  Small 
Cities  Division,  Office  of  Community 
Planning  and  Development,  Departmenl 
of  Housing  and  Urban  Development, 
Room  7184.  451  Seventh  Street,  SVV.. 
Washington.  DC  20410,  Telephone  (202) 
708-1322 (voice)  or  (202) 708-2565 
(TDD).  (These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  Title  I  of 
the  Housing  and  Community 
Development  Act  of  1974.  as  amended 
(the  HCD  Act),  authorizes  ihe 
Community  Development  Block  Grant 
(CDBG)  Program.  Section  106  provides 
that  HUD  will  administer  the  CDBG 
Program  for  nonentitled  units  of  local 
government  within  a  State  which  does 
not  elect  to  assume  the  administrative 
responsibility  for  the  program.  As  such 
HUD,  continues  to  operate  the 
nonentitlement  CDBG  Program  in 
Hawaii  and  New  York  in  accordance 
with  24  CFR  part  570.  subpart  F.  In 
Hawaii,  HUD  distributes  funds  in 
Hawaii  on  a  formula  basis  since  there 
are  only  three  nonentitlement  entities. 
In  New  York  State.  HUD  conducts  an 
annual  competition  in  which 
nonentitled  units  of  general  local 
government  mav  applv  for  nonentitled 
CDBG  funds  allocated" to  New  York 
State. 

The  Fiscal  Year  1994  competition  in 
New  York  State  was  armounced  in  a 
notice  of  funding  availability  (NOFA) 
published  in  the  Federal  Register  on 
May  27.  1994  (59  FR  27940).  The  NOFA 
announced  the  availability  of  allocation 
of  $50,616,000  for  nonentitled 
communities  in  New  York  State.  The 
NOFA  also  announced  the  allocation  of 
this  funding  amount  between  the  New 
York  Office  and  the  Buffalo  Office. 

In  accordance  with  section  102 
(a)(4)(C)  of  the  Department  of  Housing 
and  Urban  Development  Reform  Act  of 
1989,  the  Department  is  publishing  the 
names  and  addresses  of  the  grantees, 
and  the  amount  of  the  award  made  to 
each  grantee.  This  information  is 
provided  in  Appendix  A  to  this 
document. 

Dated:  fanuan,'  19,  1995. 

Mark  D.  Fabiani, 

Deputy  Assistant  Secretary  for  Op^Tfl/Zo/i.-. 
Selecting  Official. 
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Appendix  A 


Grantee 


New  York  Office: 

Village  of  Bloomingburg,  Honorable  Ronald  R.  Scott.  Mayor,  Village  of  Bloomlngburg,  P.O.  Box 

95,  Bloomingburg.  New  York  12721  

Town  of  Delaware.  Honorable  Eric  J.  Nystrom,  Supervisor.  Town  of  Delaware,  P.O.  Box  61 , 

Hortonville.  New  York  12745  

Village  of  Ellenville.  Honorable  Elliott  Auerbach,  Mayor,  Village  of  Ellenville,  81  Nortti  Main 

Street,  Ellenville,  New  York  12428  

Village  of  Highland  Falls,  Honorable  Joseph  E.  DOnofrio,  Mayor.  Village  of  Highland  Falls,  180 

Main  Street,  Highland  Falls.  New  York  10928  

City  of  Kingston,  Honorable  T.  R.  Gallo,  Mayor,  City  of  Kingston,  City  Hall,  1  Garraghan  Drive, 

Kingston,  New  York  12401   

Village  of  Kiryas  Joel,  Honorable  Leopold  Lewkowitz,  Mayor,  Village  of  Kiryas  Joel,  Municipal 

Building,  500  Forest  Road.  P.O.  Box  566,  Monroe.  New  York  10950 

Village  of  Liberty,  Honorable  Ronald  Gozza,  Mayor,  Village  of  Liberty,  167  North  Main  Street. 

Liberty,  New  York  12754  

Town  of  Monticello,  Honorable  Robert  Friedland,  Mayor,  Village  of  Monticello,  P.O.  Box  1260, 

Monticello,  New  York  12701  

City  of  Port  Jervis.  Honorable  R.  Michael  Worden.  Mayor,  City  of  Port  Jervis,  Municipal  Building, 

20  Hammond  Street,  Port  Jervis,  New  York  12771   

County  of  Putnam,  Honorable  Robert  J.  Bondi,  Putnam  County  Executive,  40  Gleneida  Avenue, 

Carmei,  New  York  10512 

Town  of  Shawangunk,  Honorable  Kevin  V.  Hunt,  Supervisor,  Town  of  Shawangunk,  P.O.  Box 

247,  Wallkill,  New  York  12589 

Sullivan  County,  Honorable  Andrew  Boyar,  Chairman,  Board  of  Supervisors,  County  of  Sullivan, 

County  Government  Center,  Monticello,  New  York  12701   

Town  of  Thompson,  Honorable  Anthony  P.  Cellini.  Supervisor,  Town  of  Thompson,  Town  Hall — 

Jefferson  Street,  Monticello,  New  York  12701  

Village  of  Walden,  Honorable  Andrew  Uszenski,  Mayor,  Village  of  Walden,  8  Scofield  Street, 

Waloen,  New  York  12586  

Buffalo  Office: 

Town  of  Cohocton.  15  South  Main  Street,  Cohocton.  NY  14826 

Town  of  New  Hudson,  Town  Hall,  Black  Creek,  NY  14714 

Town  of  Friendship  ,  4  East  Mam  Street,  Friendship.  NY  14739  ; 

City  of  Watertown  

Watertown  Municipal  Big,  245  Washington  Street,  Watertown,  NY  13601  

Town  of  Lincoln,  P.O.  Box  40,  Clockville,  NY  13043 

Town  of  Bombay,  Town  Hall,  Bombay.  NY  12914  

Town  of  Constable.  P.O.  Box  142,  Constable,  NY  12926 

Town  of  Bellmont,  Star  Route,  Mernll,  NY  12955 

City  of  Gloversvjile,  City  Hall,  Frontage  Road,  Gloversville,  NY  12078  

County  of  Allegany,  County  Office  Building,  Belmont,  NY  14813  

Town  of  Pinckney,  RR  1— Box  136A,  Copenhagen,  NY  13626  

City  of  Lockport,  Lockport  Municipal  Bldg,  One  Locks  Plaza.  Lockport,  NY  14094 

Village  of  Nunda,  1  Mill  Street,  P.O.  Box  537,  Nunda,  NY  14517  

Village  of  Silver  Creek,  172  Central  Avenue.  Silver  Creek,  NY  14136  

Town  of  Gaines,  14087  Ridge  Road,  Albion,  NY  1441 1  

Town  of  Barre,  14317  West  Barre  Road,  Albion,  NY  14411  , 

Town  of  Carlton,  14341  Waterport-Carlton  Road.  Albion,  NY  14411  

Town  of  Otto,  Otto  East  Otto  Road.  Otto,  NY  14766  

City  of  Oswego,  City  Hall,  Oswego,  NY  13126 

City  of  Plattsburgh,  41  City  Hall  Place,  Plattsburgh.  NY  12901  

City  of  Ittiaca,  City  Hall,  108  East  Green  Street,  Ithaca,  NY  14850 

City  of  Fulton,  125  West  Broadway.  Fulton,  NY  13069  

Village  of  Ellisburg.  Village  Office.  Ellisburg,  NY  13636  „ 

County  of  Jefferson,  175  Arsenal  Street,  Watertown,  NY  13601  

Village  of  Montour  Falls,  408  West  Main  Street,  Montour  Falls,  IVY  14865 

Town  of  Schodack,  1777  Columbia  Turnpike.  Town  Hall,  Castleton,  NY  12033  

Town  of  Yates,  8  South  Main  Street,  P.O.  Box  197,  Lyndonville,  NY  14098  

Village  of  Saranac  Lake,  Power  &  Light  Building,  2  Main  Street — 3rd  Floor,  Saranac  Lake,  NY 

12983  

County  of  Madison,  P.O.  Box  606,  Madison  County  Office  BkJg,  Wampsville,  NY  13163  

Town  of  Russia,  Box  126.  Poland,  NY  13431   

County  of  Tompkins,  Tompkins  County  Courthouse,  320  North  Tioga  Street,  Ithaca,  NY  14850  .. 

County  of  Wayne,  Wayne  County  Courthouse,  26  Church  Street,  Lyons,  NY  14489  

Town  of  Lansing,  P.O.  Box  186,  Lansing,  NY  14882  

Town  of  Stratford,  Town  Hall,  Stratford.  NY  13470  

Village  of  Millport,  5446  Main  Street,  Millport,  NY  14867  

City  of  Little  Falls,  City  Hall,  659  Mam  Street.  Little  Falls,  NY  13365  

City  of  Hornell.  City  Hall,  108  Broadway,  Hornell,  NY  14843 

Town  of  Enfield,  168  Enfield  Main  Road,  Ithaca,  NY  14850  

County  of  Cayuga,  County  Office  Building,  160  Genesee  Street,  Auburn,  NY  13021  

Town  of  Groton,  101  Conger  Boulevard,  Groton,  NY  13073 


Grant  No. 


B-94-DH-36-0120 
B-94-DH-36-0117 
B-94-DH-35-0108 
B-94-DH-36-0106 
B-94-DH-36-0102 
B-94-DH-36-0100 
B-94-DH-36-0118 
B-94-DH-36-0116 
B-94-DH-36-0104 
B-94-DH-36-0115 
B-94-DH-36-0101 
B-94-DH-35-0119 
B-94-DH-36-0110 
B-94-DH-36-0105 


B-94-DH-36-0001 

119,100 

B-94-DH-36-0005 

400,000 

B-94-DH-36-0006 

385.000 

B-94-DH-36-0007 

400.000 

B-94-DH-36-0009 

400.000 

B-94-DH-36-0010 

400.000 

B-94-DH-36-001 1 

400,000 

B-94-DH-36-0012 

400,000 

B-94-DH-36-0015 

400,000 

B-94-DH-36-0016 

110,000 

B-94-DH-36-0017 

400,000 

B-94-DH-36-0019 

400.000 

B-94-DH-36-0023 

400,000 

B-94-DH-36-0024 

400.000 

B-94-DH-36-0025 

400.000 

B-94-DH-36-0026 

400,000 

B-94-DH-36-0027 

400,000 

B-94-DH-36-0029 

398,914 

B-94-DH-36-0030 

900.000 

B-94-DH-36-0035 

900.000 

B-94-DH-36-0036 

900,000 

B-94-DH-36-0038 

400.000 

B-94-DH-36-0039 

330.000 

B-94-DH-36-0040 

400.000 

B-94-DH-36-0043 

400.000 

B-94-DH-36-0044 

121,745 

B-94-DH-36-0048 

400.000 

B-94-DH-36-0049 

400,000 

B-94-DH-36-0050 

600.000 

B-94-DH-36-0051 

400.000 

B-94-DH-36-0052 

600.000 

B-94-DH-36-0053 

385.000 

B-94-DH-3&-0055 

400,000 

B-94-DH-36-0056 

400.000, 

B-94-DH-36-0057 

400,000. 

B-94-DH-36-0058 

200,000 

B-94-DH-36-0060 

390,000 

B-94-DH-36-0062 

400,000 

B-94-DH-36-0063 

300,000 

B-94-DH-36-0064 

400,000 

Amount 


8120,000 
300,000 
598,822 
400.000 
750,000 
400.000 
290.000 
400.000 
600.000 
600,000 
400.000 
550.000 
165.000 
400.000 


Appendix  A— Continued 


Grantee 


Town  of  Cuyler,  Town  Hall,  Main  Street,  Cuyler.  NY  13050  

City  of  Geneva.  P.O.  Box  273,  Geneva,  NY  14456 

Village  of  Fultonville,  Municipal  BuiWing,  Erie  Street— P.O.  Box  337,  Fultonville,  NY  12072 

Town  of  Cambridge,  ill  West  Main  Street,  Cambridge.  NY  12816 

County  of  Albany.  112  State  Street.  Albany,  NY  12207  

Town  of  Chateaugay,  Town  Hall,  43  East  Main  Street,  Chateaugay.  NY  12920 

Town  of  Dickinson,  P.O.  Box  101,  Dickinson  Center,  NY  12930  , 

Town  of  Brookfield,  Town  Hall,  Main  Street,  Brookfield,  NY  13314  

Town  of  Edinburg,  Town  Hall.  47  Military  Road,  Edinburg,  NY  12134  

City  of  Rensselaer.  City  Hall,  505  Broadway,  Rensselaer,  NY  12144  

Town  of  Harrietstown,  Town  Hall,  30  Main  Street,  Saranac  Lake,  NY  12983  

Town  of  Willet,  Town  Hall,  P.O.  Box  37,  Willet,  NY  13863 

City  of  Ogdensburg,  City  Hall,  330  Ford  Street,  Ogdensburg,  NY  13669 

Town  of  Verona,  Town  Hall— Germany  Road,  RD  #1,  Box  249,  Durhamville,  NY  13054  

Village  of  Catskill.  422  Main  Street,  Catskill,  NY  12414  

Town  of  Forestport,  P.O.  Box  137,  Forestport,  NY  13338  

Village  of  Tupper  Lake,  53  Park  Street,  Tupper  Lake,  NY  12986 

County  of  Montgomery,  Park  Street— P.O.  Box  1500,  County  Annex  Building,  Fonda,  NY  12068 

Town  of  Cincinnatus,  Town  Hall,  Main  Street.  Cincinnatus,  NY  13040  

Town  of  Waverly.  Town  Offices.  P.O.  Box  289— Main  Street,  St.  Regis  Falls.  NY  12980  

Town  of  Brighton.  P.O.  Box  97  Gabriels.  NY  12939  

County  of  Chenango.  5  Court  Street,  County  Office  Building,  Nonvich,  NY  13815 

Village  of  Philmont,  Main  Street.  Philnx)nt,  NY  12565  

Town  of  Plattsburgh.  152  Banker  Road.  Plattsburgh,  NY  12901  

Village  of  Gouverneur..  33  Clinton  Street,  Gouverneur.  NY  13642 

Village  of  Hudson  Falls.  220  Main  Street.  Hudson  Falls.  NY  12839 

Village  of  Fair  Haven,  P.O.  Drawer  N,  Fair  Haven,  NY  13064 

Village  of  Schaghticoke,  Municipal  Building,  Box  187,  Schaghticoke,  NY  12154  

Town  of  Portlan,  Fay  &  West  Main  Streets,  Brocton,  NY  14716 

Village  of  Sherman,  Village  Hall,  11  Park  Street,  Sherman,  NY  14781  

Town  of  Brandon,  RD  1— Box  135,  North  Bangor,  NY  12966  .-. 

Town  of  Wilmington,  Town  Hall,  Wilmington,  NY  12297  

Town  of  Ticonderoga,  324  Champlain  Avenue,  Ticonderoga,  NY  12883 

County  of  Washington,  County  Office  Building.  Upper  Broadway,  Fort  Edward,  NY  12828  

Village  of  Northville,  Village  Offices,  North  Third  Street,  Northville,  NY  12134 

County  of  Rensselaer,  Ned  Pattison  Govment  Ctr,  1600  7th  Avenue,  Troy,  NY  12180 

Village  of  Hermon,  Village  Offices,  Hermon,  NY  13652  

County  of  Columbia,  401  State  St.  Office  Bldg,  Hudson,  NY  12534 

City  of  Oneida,  City  Hall— 109  N.  Main  St,  P.O.  Box  550,  Oneida,  NY  13421  

Village  of  Fort  Edward,  118  Broadway,  Fort  Edward,  NY  12828  

Town  of  Newcomb,  Town  Hall,  Newcomb,  NY  12852  

Town  of  Morlah,  Town  Offices,  Park  Street,  Port  Henry,  NY  12974  

Town  of  Lincklaen,  Star  Route,  South  Otselic,  NY  13155 

County  of  St.  Lawrence,  County  Courthouse,  48  Court  Street,  Canton,  NY  13617  

Village  of  Hoosick  Falls,  P.O.  Box  247,  24  Main  Street,  Hoosck  Falls,  NY  12090  

Village  of  Castile,  15  North  Main  Street,  P.O.  Box  515,  Castile,  NY  14427  

Town  of  Gouverneur,  RD  #5,  Box  10,  Gouverneur,  NY  13642  

Town  of  New  Beriin,  20  South  Main  Street,  P.O.  Box  308.  New  Berlin,  NY  13411    

Village  of  Fort  Plain,  Village  Hall,  168  Canal  Street,  Fort  Plain,  NY  13339  

Village  of  Harrisville,  State  Street,  P.O.  Box  249,  Harrisville,  NY  13648  

Village  of  Groton,  P.O.  Box  146,  108  East  Cortland  Street,  Groton,  NY  13073  

County  of  Saratoga,  Municipal  Center,  40  McMasters,  Ballston  Spa,  NY  12020  

City  of  Cohoes,  City  Hall,  97  Mohawk  Street,  Cohoes,  NY  12047 

Town  of  Tompkins,  Town  Hall,  Trout  Creek,  NY  13847  

Town  of  OeKalb,  Town  Offrce,  P.O.  Box  133,  DeKalb  Junction,  NY  13630  

County  o(  Seneca.  County  Office  Building,  Waterloo,  NY  13165 

Town  of  EHenburg,  Town  Hall,  Ellenburg,  NY  12934  

Town  of  Grafton,  P.O.  Box  G,  Grafton,  NY  12082  

Village  of  Elmira  Heights,  Village  Hall,  215  Elmwood  Avenue,  Elmira  Heights,  NY  14903 

County  of  Greene,  HCR  3,  P.O.  Box  909,  Cairo,  NY  12413 

Tovim  of  MayfieW,  Town  Halt,  75  N.  Main  St.— P.O.  Box  00,  Mayfield,  NY  12117  


Grant  No. 


B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 
B-94- 


DH-36-0066 
OH-36-0070 
DH-36-0075 
DH-36-0076 
DH-36-0077 
DH-36-0078 
DH-36-0079 
DH-36-0081 
DH-36-0082 
DH-36-0083 
DH-36-0085 
DH-36-0086 
DH-36-0087 
DH-36-0089 
DH-36-0092 
DH-35-0093 
DH-36-0094 
•DH-36-0095 
DH-36-0096 
•DH-36-0098 
DH-36-0099 
DH-36-0200 
•DH-36-0201 
•DH-36-O202 
■DH-36-0204 
•DH-36-0206 
DH-36-0209 
•DH-36-0210 
•DH-36-0211 
■DH-36-0212 
■DH-36-0213 
•DH-36-0214 
■DH-36-0215 
•DH-36-0219 
•DH-36-0221 
•DH-36-0225 
■DH-36-0226 
DH-36-0227 
■DH-36-0228 
■DH-36-0229 
•DH-36-0231 
■DH-36-0232 
■DH-36-0234 
•DH-36-0235 
■DH-36-0236 
■DH-36-0237 
■DH-36-0238 
•DH-36-0239 
■DH-36-0241 
■DH-36-0242 
■DH-36-0245 
•DH-36-0248 
■DH-36-0249 
■DH-36-0250 
•DH-36-0251 
■DH-36-0253 
•DH-36-0256 
•DH-36-0259 
•DH-36-0260 
■DH-36-0263 
•DH-36-0264 


JMI 


Amount 


400,000 
900,000 
334,600 
400,000 
600,000 
400.000 
230,553 
400,000 
400,000 
900,000 
400,000 
400,000 
900,000 
400,000 
400,000 
400,000 
890,500 
500,000 
310,000 
400,000 
400,000 
400,000 
400,000 
400.000 
400.000 
400,000 
400,000 
400,000 
400,000 
398,100 
400,000 
392.380 
273.000 
350,000 
400,000 
400,000 
898,005 
600,000 
400,000 
400,000 
236.000 
400.000 
400.000 
600.000 
400,000 
400.000 
400.000 
400.000 
400,000 
822.600 
400,000 
600,000 
874,000 
400,000 
400.000 
400.000 
400.000 
400.000 
400,000 
292.681 
400.000 
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IFR  DiiC.  95-2151  Fi'ed  1-27-95;  8:45  am] 

BILUNG  CODE  4210-29-P 


Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  N-95-3719;  FR-3473-N-07] 

Announcement  of  Funding  Awards  for 
Intermediaries  to  Administer 
Preservation  Technical  Assistance 
Grants  for  FY  1994 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner.  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
Funding  Availability  for  Intermediaries 
to  Administer  Preservation  Technical 
Assistance  Grants.  The  announcement 
contains  the  names  and  addresses  of  the 
award  winners  and  the  amount  of  the 
awards. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kerry  Mulholland,  Acting  Chief,  Office 
of  Multifamily  Housing  Preservation 
and  Property  Disposition,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street  SW..  Washington.  DC 
20410,  telephone  (202) 708-0614. 
Extension  2649.  The  TDD  number  for 
the  hearing  impaired  is  (202)  1-800- 
877-8339.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
Preservation  Technical  Assistance 
Grants  program  is  authorized  by  section 
312  of  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550.  approved  October  28. 1992)  in 
order  to  provide  assistance  to  resident 
groups  and  Community-Based  Nonprofit 
Housing  Developers  involved  in  projects 
proceeding  under  the  provisions  of  the 
Emergency  Low-Income  Housing 
Preser%ation  Act  of  1987  (Pub.  L.  100- 
242.  section  201  of  the  Housing  and 
Community  Development  Act  of  1987. 
approved  February  5, 1988)  or  the  Low 
Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990 
(Pub.  L.  101-625,  section  601  of  the 
National  Affordable  Housing  Act 
approved  November  28. 1990). 

The  purpose  of  the  competition  was 
to  promote  the  ability  of  residents  of 
eligible  low-income  housing  to 
participate  meaningfully  in  the 


preservation  process  established  by  the 
Emergency  Low  Income  Housing 
Preservation  Act  of  1987  and  Low 
Income  Housing  Preservation  and 
Resident  Homeownership  Act  of  1990. 

The  awards  announced  in  this  Notice 
were  selected  for  funding  in  a 
competition  announced  in  a  Federal 
Register  Notice  published  on  November 
8.  1994  (59  FR  55800).  Applications 
were  scored  and  selected  for  funding  on 
the  basis  of  selection  criteria  contained 
in  that  Notice. 

A  total  of  $17  million  was  awarded  to 
six  Intermediary  Technical  Assistance 
Grant  applicants  that  are  located 
throughout  the  country.  In  accordance 
with  section  102(a)(4)(C)  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235.  approved  December  15. 
1989).  the  Department  is  publishing  the 
names,  addresses,  and  amounts  of  those 
awards  as  follows: 


Numt)er  of 

estimated 

projects 


Dollar  alto- 
cations 


.  Mr.  Cort  Gross,  605  Market  Street,  Suite 
200,  Low  Income  Housing  Fund,  San 
Francisco,  CA  94105,  Phone:  (415)  777- 
9804 


Texas   

Florida 

Georgia  

Delaware 

131 

115 

74 

6 

S3.253.800 

2,480,800 

91 1 .300 

67.800 

Total  

326 

6.713.700 

2.  Ms.  Shelly  Hance,  Amador  Toulunme 
Comm.  Action  Agency,  1001  Broadway, 
Suite  101,  Jackson,  CA  94105,  Phone: 
(209)  223-1485 


Alaska  

6 

567,800 

Arizona 

24 

524,800 

Colorado  

42 

725,900 

Hawaii  

5 

396,850 

Idaho 

5 

652,800 

Montana  

7 

164,400 

Nevada  

4 

214,050 

Utah  

5 

310.675 

Wyoming  

9 

1 85  300 

Total  

107 

3.242.575 

3.  Mr.  Ben  Hecht,  National  Center  for  Ten- 
ant Ownership,  777  N.  Capitol  St.,  N.E., 
Suite  405,  Washington,  DC  20002-4239, 
Phone:  (202)  371-9200 


S.  Carolina 

81 

51,156.800 

Arkansas   

33 

793.800 

Louisiana 

39 

778.100 

Missouri  E 

14 

156,600 

W.  Virginia  

12 

113,100 

Mississippi 

20 

224.500 

Maine  

14 

156,600 

Iowa  

15 

509.150 

Caribbean  

5 

396,850 

Virgin  Islands  .... 

3 

33,850 

Number  of 

estimated 

projects 

Dollar  allo- 
cations 

Total  

236 

4.319.350 

4.  Mr.  Bob  Yandell,  506  West  Duke  Street, 
Little  Dixie  Community  Action  Agency, 
Hugo,  OK  74743,  Phone:  (405)  326-6441 


Oklahoma 

N.  Dakota 

S.  Dakota 

Neljraska 

38 
3 

46 
4 

5422.950 
289.800 

1,104,550 
300.200 

Total  

91 

2,117,500 

5.  Mr.  Scott  Brannon,  Community  Action 
Council  Lexington,  Fayette,  Bourbon, 
Harrison  and  Nicholas  Counties,  Inc., 
P.O.  Box  11610,  Lexington,  KY  40576, 
Phone:  (606)  244-2221 


Kentucky 


56 


51,135.900 


6.  Ms.  Amy  Facey,  New  Hampshire  Hous- 
ing Finance  Authority,  P.O.  Box  5087, 
Manchester,  NH  03108,  Phone:  (603) 
472-8623 


New  Hampshire 


14 


5156.600 


Dated-  Ianiiar>-  24.  1995. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissinni;r 
IFR  Doc  95-2150  Filed  1-27-95;  8:45  am) 

BILLING  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-055-1 150-00,  5-01 51 -LM] 

Caliente  Management  Framework  Plan 
Desert  Tortoise  Amendment 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  intent  and  scoping 

period. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  intends  to  amend 
the  Caliente  Management  Framework 
Plan  to  implement  the  Desert  Tortoise 
(Mojavc  Population)  Recover}'  Plan, 
issued  June  1994.  The  purpose  of  the 
plan  amendment  is  to  outline  the 
specific  objectives  and  planned  actions 
needed  for  desert  tortoise  recovery  and 
for  eventual  removal  of  the  desert 
tortoise  from  the  federal  li.st  of 
threatened  and  endangered  animals. 
The  amendment  will  delineate  Desert 
Wildlife  Management  Areas  in  desert 
tortoise  habitat  in  accordance  with 
provisions  in  the  recovery  plan  and 
prescribe  management  actions  inside 
and  outside  these  areas.  These  areas  will 
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be  evaluated  for  potential  designation  as 
Areas  of  Critical  Environmental 
Concern.  These  Desert  Wildlife 
Management  Areas  include  lands  in 
Coyote  Springs,  Mormon  Mesa  and 
Beaver  Dam  Slope  areas,  and  would 
encompass  approximately  281.500  acres 
in  the  southern  portion  of  the  BLM's 
Caliente  Resource  Area.  Lincoln  County. 
Nevada.  Final  determination  of 
boundaries  for  these  Desert  Wildlife 
Management  Areas  will  be  a  focus  of 
this  plan  amendment. 

Consistent  with  the  Desert  Tortoise 
Recovery  Plan,  certain  activities  have 
been  determined  to  be  incompatible 
with  deser*  tortoise  recovery.  Planned 
actions  called  for  in  the  recover)'  plan 
for  implementation  inside  Desert 
Wildlife  Management  Areas  include 
restrictions  or  elimination  of  the 
following  activities:  (1)  Vehicle  activity 
off  of  designated  roads  and  all 
competitive  and  organized  events:  (2) 
habitat-destructive  military  maneuvers, 
clearing  for  agriculture,  landfills,  and 
other  surface  disturbance  that 
diminishes  the  capacity  of  the  land  to 
support  desert  tortoises,  other  wildlife, 
and  native  vegetation;  (3)  domestic 
livestock  grazing;  (4)  grazing  by  wild 
horses  and  burros;  (5)  vegetation 
harvest,  except  by  permit;  (6)  collection 
of  biological  specimens,  except  by 
permit;  (7)  dumping  and  littering;  (8) 
deposition  of  captive  or  displaced  desert 
tortoises,  except  under  authorized 
translocation  research  projects;  (9) 
uncontrolled  dogs  out  of  vehicles;  (10) 
discharge  of  firearms,  except  for  hunting 
of  big  game  or  upland  game  birds  from 
September  through  February. 

The  following  decisions  contained  in 
the  Caliente  Management  Framework 
Plan  may  change  by  restricting  or 
eliminating  existing  land  uses  as  a  result 
of  the  desert  tortoise  amendment:  Issue 
1 — vehicle  uses  under  Recreation 
decision  3.1;  Issue  2 — surface  disturbing 
activities  under  Lands  Objective  5.0 — 
decisions  1.1  and  5.4;  Issue  3— livestock 
grazing  under  decisions  1.1  and  1.2; 
Issue  4 — wild  horse  and  burro  grazing 
under  decision  1.1;  Issue  5 — vegetation 
harvest  under  Forestry  decisions  2.1  and 
2.2;  and  Issue  10 — discharge  of  firearms 
under  Wildlife  Objective  2.0. 

An  environmental  assessment  will  be 
prepared  for  this  plan  amendment. 
DATES:  There  will  be  a  30-day  scoping 
period  to  solicit  for  public  comment  on 
the  desert  tortoise  amendment.  Written 
comments  must  be  submitted  and 
postmarked  no  later  than  Friday. 
February  17.  1995. 

Two  public  meetings  will  be  held  to 
exchange  information  about  the  process 
and  purpose  of  the  project,  identify 


pertinent  information  and  data 
available,  identify  issues  relevant  to  the 
scope  of  the  project,  and  develop 
boundary  alternatives  for  meeting  the 
Desert  VVildlife  Management  Areas 
requirements  of  the  recovery  plan. 
These  public  meetings  will  be  held  in 
Caliente.  Nevada  on  February  21. 1995. 
from  7  p.m.  to  10  p.m.  and  in  North  Las 
Vegas  on  February  22,  1995  from  7  p.m. 
to  10  p.m. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Curtis  G.  Tucker.  Area 
Manager,  Caliente  Resource  Area,  P,0. 
Box  237.  Caliente,  Nevada  89126. 

The  public  meeting  on  February  21, 
1995  will  be  held  at:  Caliente  Youth 
Center.  Highway  93.  Caliente.  Nevada. 

The  public  meeting;  on  February  22. 
1995  will  be  held  at:  North  Las  Vegas 
Air  Terminal,  2772  North  Rancho  Drive. 
North  Las  Vegas.  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kyle  Teel.  Wildlife  Biologist,  at  the 
above  Caliente  Resource  Area  Office 
address  or  telephone  (702)  726-8100. 
SUPPLEMENTARY  INFORMATION:  The  Desert 
Wildlife  Management  Areas  outlined  in 
the  recovery  plan  that  fall  within  the 
Caliente  Resource  Area  are  de.scribed 
below.  The  boundaries  of  these  areas 
may  be  modified  based  on  public 
comments.  The  Mormon  Mesa  area 
extends  into  the  Stateline  Resource  Area 
to  the  south  and  is  discu.ssed  in  the 
Supplement  to  the  Draft  Stateline 
Resource  Management  Plan  and  Draft 
Environmental  Impact  Statement. 

Coyote  Spring  Desert  Wildlife 
Management  Area 

Mount  Diablo  Meridian 

T  9S.,K.  02E.. 

.Sees.  13  am]  14.  all, 

.Sec.  15.  E'.. 

Sec.  22,E',.r. 

Sees.  23-26.  inclusive. 

Sec.  27.  EV2. 

Sec.  .14.  EV^. 

Sets.  ;<5  and  3b.  all. 
T.  9  S..  R.  63  E.. 

Sees.  18,  19.  :U)  and  31.  all. 
T.  10.  S..R.  62E.. 

.Sees.  1  and  2.  all. 

Sees.  11-13,  inclusive. 

Sec.  14.  EV;..  NE'ANW'A. 

.Se<.  23.  NEV4.  EViSEV, 

Sees  24  and  25.  all. 

Sec.  36.  EV...  E'4VV"2. 
T.  lOS.,  R.  63E.. 

Sees.  B  and  7.  all. 

Seen.  13-15,  inclusive. 

Sees.  18-20.  inclusive  and. 

Sees.  22-36.  inclusive. 
T.  10  S..  R.  64  E.. 

Sees.  13-24.  inclusive  and. 

.Sees.  26-34.  inclusive. 
T.  10S..R.  65E.. 

Sees.  18  and  19.  all. 
T.  11  .S..  R.  62E.. 


T 


Sec.  t.EVz.EVj\VV^ 
11  S..R.  b3E.. 

Sees.  1-12,  inclusive. 

Sees.  13,  NV.:. 

Sees.  14-18.  inclusive. 

Sees.  30  and  31 .  west  of  the  Highway  93 
right-of-wav. 

Sec.  36,  E'.-." 
T.ll  .S..R.  64E.. 

■Sees.  4-9.  inclusive. 

Sc!es.  17-20,  inclusive. 

Sees.  30and31.all. 
T  12S.,R.  63E., 

Sec,  1,  EV.;. 

Sees.  6  and  7.  west  of  the  Highvvav  93 
right-of-wav, 

Sec.  12.  E".:.  E'.WV/. 

Sec.  13.  E".:. 

Sees.  18  and  19.  w<!st  of  the  Hi^luv.iy  93 
right-of-way. 

Sec.  24.  EV.;. ' 

.Sec.  29-3.2.  west  of  the  Highwa>  93  right- 
of-way. 
T  12S..  R.64E.. 

Sees.  6  and  7,  all 

Mormon  Mesa  Desert  Wildlife 
Management  Area 

Mount  Diablo  Meridian 

T  10S..R.  66E., 

.Sees.  24-26,  east  of  the  railroad  right-of- 
way. 

Sees.  34  and  35.  east  of  the  niilroad  right- 
of-way. 

Sec.  36.'all. 
T  10S.,R.  67E., 

Sets.  1  and  2.  all. 

Sec.  3,  east  of  the  r.iiiroad  rigiit-nf-vv.iy 

Sec.  9,  east  of  tiie  railroad  right-i.f-iV.iy 

Sees.  10-15.  inclusive. 

.Sees.  16-19.  east  of  the  railroad  ri-t:l  uf- 
way. 

.Sees.  20-24.  incliisiv(!. 

Sees.  27-33,  inclusive. 
T  lO'tS.R.  66E., 

Sees.  33  and  34.  e,'ist  of  the  raihoad-right- 
of-way. 

Sees.  3.5  and  :«i.  all. 
T.  10'.:S..R.  67E.. 

Sees.  31  and  32.  all. 
T.  11S..R.65E., 

Sec.  36.  east  of  the  railroad  right -ef-w.iy 

11S.,R.  66E.. 

•Sees.  1-3.  inclusive, 

.Sees.  4  and  5.  east  of  the  r.iilrood  ligiit-of- 
way. 

See.  8  east  of  the  railroad  right-et-way  ' 

.Sees.  9-1 1 ,  inchisivc. 

Sees.  14-16.  inclusive. 

Sec.  17.  east  of  th(^  railroad  right-of-way 

Sees.  19  and  2(1.  east  of  the  rail:(ind  right- 
of-way. 

Sees.  21-23.  inclusive. 

.Sees.  26-29,  itlt.lusive. 

Sees.  30  and  31 .  east  of  the  railnjad  right- 
of-way. 

.Sees.  32-36.  inclusive. 
T  11  S.,  R.  67K.. 

.Sec.  »i,  all. 

T  11  S..R.  69r:.. 

.Sec.  17.  south  of  South  Fork  Wash. 
Sees.  20-27,  south  of  South  Fork  Wash. 
Sees.  28  and  29.  all. 
Sees.  32-36.  inclusive. 
T   11  S..R.  70E.. 


T 
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.Sees.  30  and  31,  west  of  Toquop  Wash. 
T.  IIV2S..R.  65E., 

Sec.  36.  east  side  of  the  railroad  right-of- 
way. 
T  12S.',  R.  64E.. 

.Sees.  25-30,  inclusive, 

.Sec.  31,  EV2.  NWV«,  EV:;.S\VV.4.' 

Sees.  32-36,  inclusive. 
T  12  S.,  R.  65  E.. 

.Sec.  1.  ea.st  of  the  railroad  right-of-way. 

.Sees.  12  and  13.  east  of  the  railroad  right- 
of-way, 

.Sec.  24,  east  of  the  railmad  right-of-way, 

.Sees.  25-36.  inclusive. 
T  12  5.  R.  66E. 

.Sees.  1-36.  inclusive. 
T  12  s.,  R.  67E.. 

Sees.  6-8.  inclusive. 

Sees.  16-22,  inclusive. 

.Sees.  27-33,  inclusive. 
T  12.S..  R.  68E.. 

.Sees.  23-29.  inclusive. 

.Sees.  31-36.  inclusive. 
T  12  s..  R.  69E., 

Sees.  1-5.  inclusive, 

.Sees.  8-36.  inclusive. 
T  12  s..  R.  70E., 

.Sees.  6  and  7,  west  of  Toquop  Wash, 

•Sees.  17  and  18,  west  of  Toquop  Wash. 

See.  19.  all, 

.Sec.  20.  west  of  Toquop  Wash. 

.Sec.  29,  west  of  Toquop  Wash, 

.Sees.  30  and  31.  all. 

Sec.  32,  west  of  Toquop  Wash. 

Beaver  Dam  Slope  Desert  Wildlife 
Management  Area 

Mount  Diablo  Meridian 

T  9S..R.  71  E., 

Sec.  15,  W'MVV-. 

.Sees.  16  and  17,  all. 

.Sees.  20  and  21,  all, 

.Sec.  22.  WV2VV'/2, 

.Sec.  27  WV2WV2, 

.Sees.  28  and  29,  all. 

Sees.  32  and  33,  all, 

.Sec.  34,  W'MVV-'. 
T  lOS..  R.  70  E.. 

.S«!cs.  19-36,  inclusive. 
T  lOS..  R.  71  E.. 

Sec.  3,  VVV2VVV2, 

.Sees.  4  and  5,  all. 

Sees.  7-9,  inclusive. 

Sec.  ^0.\\'/AV'/2. 

.Sec.  15,  \VV2WV2, 

.Sees.  16-21.  inclusive, 

.Sec.  22,  \VV2WV2. 

.Sec.  27,  W'/liW'/^, 

.Sees.  28-33,  inclusive. 

Sec.  34,  VVV2WV2. 
T  11  S.,R.  70E., 

See's.  1-29,  inclusive. 

See.  30  and  31.  east  of  Toquop  Wash, 

Sees.  32-36,  inclusive. 
T  11  .S,  R.  71  E.. 

See.  3,  VVV2VVV2, 

Sees.  4-9,  inclusive, 

.See.  10,  WV2WV2. 

See.  15,  WV2VVV2. 

Sees.  16-21,  inclusive. 

.Sec.  22,  VVV2WV2. 

See.  27,  W'/2VVV2, 

Sees.  28-33,  inclusive. 

Sec.  34.  W'MV'/z. 
T  12S..  R.  70E., 

Sees.  1-5,  inclusive. 


.Sees.  6  and  7,  ea.st  of  Toquop  Wash, 
.Sees.  8-12,  inclusive. 
Sees.  14-16,  inclusive. 
Sees.  17  and  18,  east  of  Toquop  Wash. 
Sec.  20,  east  of  Toquop  Wash. 
Sees.  21-23,  inclusive, 
.Sec.  28,  all. 

.Sec.  29,  east  of  Toquop  Wash. 
See.  32.  east  of  Toquop  Wash. 
.See.  33.  all. 
T.  12  S.,  R.  71  E., 
.See.  3.  WV2WV2, 
.Sees.  4-9,  inclusive, 
.See.  10.  W'MVVi. 

Federal,  state  and  local  agencies,  and 
other  individuals  or  organizations  who 
are  interested  in/or  affected  by  aspects 
of  amending  the  Caliente  Management 
Framework  Plan  to  implement  the 
desert  tortoise  recovery  plan,  are  invited 
to  participate  in  this  planning  process. 
Comments  and  recommendations  will 
be  accepted  only  on  those  subjects  being 
addressed  by  this  amendment. 

Dated:  January  18. 1995. 
Ann  I.  Morgan, 
Statf!  Director.  Sevadu. 
jFR  Doc.  95-2172  Filed  1-27-9.5;  8:45  ami 

BILLING  CODE  4310-HC-M 


[UT-942-1 430-01;  U-010084  et.  al.;  4- 
00152] 

Proposed  Continuation  of 
Withdrawals;  Utah 

AGENCY:  Bureau  of  Land  Management. 

Inferior. 

ACTION:  Notice. 

SUMMARY:  The  Forest  Service  proposes 
that  several  withdrawals  covering  about 
25,300  acres  be  continued.  Two  of  the 
withdrawals  proposed  to  be  continued 
are  for  the  Salt  Lake  City  Watershed, 
which  were  created  by  Acts  of  Congress. 
These  lands  are  closed  to  surface  entry, 
mining  and  mineral  leasing.  The 
remaining  lands  are  closed  to  surface 
entry  and  mining.  There  are  no  changes 
proposed  in  the  segregative  effect  of  any 
of  the  withdrawals. 

DATES:  Comments  should  be  received  by 
May  1,  1995. 

ADDRESSES:  Comments  should  be  sent  to 

the  State  Director,  Utah  State  Office, 

P.O.  Box  45155,  Salt  Lake  City,  Utah 

8414.5-0135. 

Fdh  FURTHER  INFORMATION  CONTACT: 

Randy  Massey,  Utah  State  Office,  (801) 

339-4119. 

SUPPLEMENTARY  INFORMATION:  The  Forest 

Service  proposes  that  the  existing  land 

withdrawals  identified  below,  be 

continued  for  thirty  years,  pursuant  to 

section  204  of  the  Federal  Land  Policy 

and  Management  Act  of  1976.  4.3  U.S.C. 


1714  (1988).  The  land  is  described  as 
follows: 

Sail  Lake  Meridian,  Utah 

Wosatch/Cache  S'ational  Forest 

U-42876  and  U-42877,  Public  Laws  199 
and  259,  dated  September  14.  1914,  and  May 
26. 1934.  which  withdrew  lands  for 
prot<!elion  of  the  Salt  Lake  City  water  supply 
All  of  the  public  lands  within  the  sections  or 
subdivision  of  sections  as  delineated  below 
T.  1  S.,  R.  1  E., 

,See(s)1,  12.  13,  24; 
T.  1  S..R.  2E., 

.Soe(s)4-8.  12-15.  17-24. 

See.  25.  N'/2; 
T.  1  S.,  R.  3  E., 

Sec(s)  6,  8,  18-20,  29.  30-33; 
T.  1  N,  R.  1  E.. 

.Sec.  10,  lots  9-12: 

.See.  11,  MS  42; 

.Sec(s)  12.  14.  20.  22.  24.  26.  28: 

.Sec.  34,  NE'mNE'  4: 

.Sec.  35.  Tract  F; 
T  1  N.,  R.  2E.. 

.See(s)  4.  6.  8.  10.  12.  14.  18.  20,  22.  24.  2ii, 
28.  30.  32.  34: 
T  1  N..  R.  3  E.. 

S«;e(s)  18  anil  30: 
T  2N..R.  2E., 

.See.  34.  lots  13-l(i: 
T  2S..R.  2E.. 

.S«;e(s)13and  14: 
T  2  S..  R.  3  E., 

.See(s)7,  17,  18. 

Containing  approximately  24.520  ae.res. 

Dixie  Motional  Forest 

lJ-010084,  Public  bind  Order  1775,  date.l 
January  13.  1959. 

Dear  Valley  Administrative  Site 

T  36  S.,  R.  7  W., 

.See.  13.  SVV'/4SW'..4SW'/4.SW'/4. 
Ointaining  2.5  acres. 

Pnngititcb  Lake  Itecrealion  Area  and 
Administrative  Site 

T  36  S..  R.  7  W., 
.See.  5,  SE'ASE'ASEVjSW'A, 

S V2SVV V4SE 'A,  S  V2N V'2SW '/.SE'A, 

NEV4NEV4SW'/.SE'/4; 
.Sec.  8,  NV2NVVV4NEV4:  N'/2SV2NWV4K'EV4. 

NE'/4NEV4NVVV4.  NVj.SEV4NEV4N\VV4. 
(Containing  80  ticres. 

Cedar  Canyon  necreation  Area 

T  37  S..  R.  9  W., 

.Sec.  17,  SV2NVVV4NW'/4SW'A. 

SViNV-.SW'/.; 
.See.  18,  SE'/4NEV4NE'-'4SE'/4. 
Q)ntaining  47.5  acres. 

Navajo  Lake  Hecreation  Area 

T  38  S..  R.  8  W., 
See.  5,  lots  6,  7.  and  8  (except  the  soiitherlv 

660  feet),  NEV4SEV4.SEV4; 
.Sec.  8,  lot  6.  NW'aSW'aSW'/.; 
T  38  S..  R.  9  W., 
.See.  2  W"  2EV2SEV4,  SV.:NVVV4SE'/4, 

N'/2SWV4SE"4; 
.See.  11.  NE'  4NE'/4,  N'/2.SEV4NEV4; 
Sec.  12.  lots  5.6.  7. md  8. 

N'/2NW'/4NEV4SWV4. 
Containing  376.85  acres. 


Pine  Valley  necreation  Area 

T.  39  S..  R.  14  W..  (metes  and  bounds 
description  within  the  following 
subdivisions) 

Sec.  19.  S".;SVj; 

Sec.  29  NVVV4  I 

.See.  30,  N'/2 
T  .39  8.  R  15  W. I 

Sec.  24,  SEV43WV4NVVV4.  NEV4SE'/4, 
NEV4NWV4$EV4. 

('ontaining  42p  acres. 

Vermillion  Castie  Recreation  Area 
T.  35.  .S..R.  8W. 
Sea  6.  lots  3  .Tnd  4  (except  that  portion 
lying  north  if  the  ecntcrline  of  F'orest 
Road  049).     I 
Containing  31  88  acres. 

I'inta  NutionaW^rest 

i;-015233,  Pu  .lie  Land  Order  1579.  dated 
January  30.  195*:. 

South  Fork  Adni  ihistmtive  Site 

T.  3S..R.  2E., 

Sec.  24.  EV2N1\|>/4NWV4SE'.4SE'  4. 

NE'/4NVV'/4<;t'/4SEV4. 

EV2SEV4NU  'I4SEV4SE1/4, 

NWV4SEV4>  iv'/4SEV4SE' ,. 

SW'/4.\'EV4.«:i|'4SEV4. 

SV2NWV4NLi.4SEV4SEV4. 

NWV4NWV4[>{E'/4SEV4.SE' 4/ 
Containing  10  *:res. 

Timpooneke  Ad,  r  inistrntive  Site 
T.  4  S.,  R.  3  E.. 
.Sec.  32  NWV4.';eV4NWV4N'W',4. 
NV2SVVV4SE'|,NWV/4NW' 4. 
W VjNE'ASE '|4NW>'4NW'  4, 
NWV4.SEV4S^V4NWV4NW' -4. 
Containing  5.6^5  acres. 

Manti-LaSal  Xat  dnal  Forest 

I '-4294 1.  Public  Land  Order  643.  dated 
May  9,  1950.  (This  withdrawal  would  he 
(.iintiiuied  for  20  years.) 

Price  Warehouse  Administrative  Site 

T.  14,S..K.  10  E 

.Sec.  9.  E2SESE  ."JESE: 
Sec.  10.  S2S\v|i\VSW 
Containing  6.2$  acres. 

Tho  purposelof  the.se  withdrawals  is 
to  protect  Foreit  Service  administrative 
sites,  recreatioif  areas,  and  the 
watershed  of  tlte  City  of  Salt  Lake.  The 
administrative  kates  and  recreation  areas 
were  closed  to  piirface  entry  and  mining, 
while  the  watershed  lands  were  closed 
to  surface  entry,  mining  and  mineral 
leasing.  No  chahge  is  propcsed  in  the 
purpose  or  segijagative  effect  of  the 
withdrawals. 

For  a  period  of  90  days  from  the  date 
of  publication  (if  this  notice,  all  persons 
who  wi.sh  to  submit  com.ments  in 
connection  with  the  proposed 
withdrawal  continuations  may  present 
their  views  in  writing  to  the  Chief, 
l^ranch  of  Landjs  and  Minerals 
Operations,  in  the  Utah  State  Office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
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such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
A  report  will  be  prepared  for 
con.sideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued,  and,  if 
so,  for  how  long.  The  final 
determination  on  the  continuation  of 
the  withdrawals  will  be  published  in 
the  Federal  Register.  The  two 
withdrawals  for  the  City  of  Salt  Lake 
can  only  be  modified  by  an  Act  of 
Congress,  so  no  action  will  take  place 
with  them  until  Congress  acts.  The 
existing  withdrawals  will  continue  until 
such  final  determination  is  made. 
Terry  Cat  I  in. 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 

IFK  D(k:.  95-21 27  Filed  1-27-95:  8:45  am! 

BILLING  CODE  431 0-OO-M 


National  Park  Service 

Notice  of  Availability  of  Draft 
Environmental  Impact  Statement  for 
Foothills  Parkway,  Section  8D,  Great 
Smoky  Mountains  National  Park, 
Tennessee 

SUMMARY:  This  notice  announces  the 
availability  of  a  Draft  Environmental 
Impact  Statement  (DEIS)  for 
construction  of  Section  8D  of  the 
Foothills  Parkway.  Section  8D  lies 
between  Wear  Valley  and  the  Pigeon 
Forgo/Gatiinburg  Spur  in  Tennessee. 
This  notice  also  announces  public 
meetings  for  the  purpose  of  receiving 
public;  comments  on  the  DEIS. 
DATES:  The  DEIS  will  be  on  public 
review  until  March  17.  1995.  Any 
review  comments  must  be  postmarked 
no  Inter  than  March  17,  1995,  and 
addressed  to  the  Superintendent.  Great 
Smoky  Mountains  National  Park,  at  the 
following  address.  The  dates  of  the 
public  meetings  for  the  DEIS  are 
February  6,  1995.  from  6:30  p.m.  to  8:30 
p.m.  at  Gatlinburg  American  Legion 
Post  202,  Highway  321  North, 
Gatlinburg,  Tennessee,  and  Februarv  7. 
1993,  from  5  p.m.  to  7  p.m.  at 
Wearwood  School  Cafeteria.  3130 
Wearwood  Drive,  Sevierville. 
Tennessee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  Great  Smoky 
Mountains  National  Park.  107  Park 
Headquarters  Road,  Gatlinburg, 
Tennes.soe  37738.  Telephone:  (613)  43B- 
1200. 

SUPPLEMENTARY  INFORMATION:  This  DEIS 
assesses  the  impacts  of  the  proposed 
construction  of  this  10-mile  section  of 
the  Foothills  Parkwav.  The  alternative 


of  not  constructing  Section  8D  is  also 
asse.ssed.  Copies  of  the  DEIS  are 
available  for  review  at  the  Regional 
Office  in  Atlanta  and  also  at  the  park. 
A  limited  number  of  copies  are  available 
on  request  from  the  Superintendent  at 
the  above  address. 

Dated:  January  17.  1995. 
W.  Thomas  Brown. 

Associate  Regional  Director.  Planning  and 
External  Affairs.  Southeast  Region. 
IFR  Doe.  9,5-2123  Filed  1-27-95:  8:45  ami 
BILLING  CODE  4)10-70-M 


Notice  of  Temporary  Closure  for  Direct 
Reduction  of  the  Population  of  Nutria, 
a  Non-Native  Species,  Jean  Lafitte 
National  Historical  Park  and  Preserve, 
Louisiana 

SUMMARY:  Jean  Lafitte  National 
Historical  Park  and  Preserve  proposed 
to  directly  remove  concentrations  of 
nutria  from  the  Barataria  Preser\e  L'nit 
between  February  1  and  March  13. 
1993.  The  authority  for  this  acticii  is 
Public:  Law  93-623.  which  established 
Jean  Lafitte  National  Historicjal  Park  and 
Preserve,  and  specifically  authorized 
hunting  and  trapping  in  the  Barataria 
Preserve  Unit.  Nutria  are  large  rodents 
that  were  introduced  into  Louisiana 
from  South  .America  during  the  lOTUs. 
Nutria  multiply  rapidly  anci  c:ause 
extensive  long-term  damage  to  the 
coastal  marsh  environment.  The 
depletion  of  vegetative  cover  and  soil 
erosion  i:ausucl  by  nutria  can  be 
irri've.'-siblc.  li  conditions  warrant, 
trniiit'd  National  Park  Ser\ic:e  rangers 
will  shoot  nutria  in  areas  of  the  greatest 
conc;orn  for  marsh  damage.  Sp(!cific 
areas  where  reduc:tion  operations  are 
carried  out  will  he  temporarily  closed  to 
the  public  for  reasons  of  safety. 
Information  as  to  the  specific  areas  and 
dates  of  closure  will  be  available  nt  the 
Barnlaria  Preser\e  Visitor  Center.  7400 
Highway  43.  and  areas  of  closure  will  he 
posed  and  patrolled  pursuant  to  M'i  CFR 
1.7.  Direct  reduction  actions  such  as  this 
are  included  as  an  option  in  the 
approved  1990  Trapping  .Management 
Plan  for  the  Parks  Barataria  Presene 
I'nit.  .\\i  Environmental  .Assessment  for 
this  plan  was  released  on  August  15. 
1990.  for  30-day  public  review   Analysis 
of  public  and  agi-ncy  comments  resuUed 
in  a  Finding  of  No  Significant  Impact. 
Traditional  and  contract  tr-ipping. 
which  are  also  approved  actions  in  tht 
plan,  have  been  c:onduc  ted  by  Special 
Use  Permit  during  the  past  thre^  vears. 
Additional  control  by  direct  reduction  is 
now  nec;essary  to  assure  control  of 
nutria  in  specific  areas  where  nutria 
damage  threatens  to  undennine  the 
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long-term  stability  of  the  marsh 
substrate.  Direct  reduction  will 
supplement  the  take  of  nutria  in  these 
critical  areas  without  increasing  the  take 
on  non-target  species. 

For  further  information  or  a  copy  of 
the  Trapping  Management  Plan,  contact: 
Jean  Lafitte  National  Historical  Park  and 
Preserve.  365  Canal  Street,  Suite  3080, 
New  Orleans,  Louisiana  70130-1142. 

Dated:  January  4,  1995. 
John  D.  Linahan, 

Acting  Regional  Director,  Southivest  Region. 
|FR  Doc.  95-2124  Filed  1-27-95:  8:45  ami 

BILLING  CODE  4310-70-M 


National  Park  Service 

Subsistence  Resource  Commission 
Meeting 

SUMMARY:  The  Superintendent  of  Denali 
National  Park  and  the  Chairperson  of 
the  Subsistence  Resource  Commission 
for  Denali  National  Park  announce  a 
forthcoming  meeting  of  the  Denali 
National  Park  Subsistence  Resource 
Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Call  to  order  by  Chair. 

(2)  Roll  call  and  confirmation  of 
quorum. 

(3)  Superintendent's  welcome  and 
introductions. 

(4)  Additions  and  corrections  to 
agenda. 

(5)  Minutes  of  June  8,  1994.  meeting: 
corrections,  approval. 

(6)  Election  of  Officers. 

(7)  Old  business: 

a.  Review  of  SRC  function  and 
purpose. 

b.  Hunting  Plan  Proposal  #7 
implementation. 

c.  McGarth  Road  proposal  by  Alaska 
Department  of  Transportation. 

a.  Customary  and  traditional 
determination  issues  related  to  the  Parks 
Highway. 

e.  Update  on  park  planning. 

f.  Agency  reports. 

(8)  Federal  Subsistence  Management 
Program  update: 

a.  Federal  Subsistence  Board  actions. 

b.  Federal  Regional  Advisory  Councils 
actions. 

(9)  New  business: 

a.  1995-96  Federal  Regulation 
Proposals,  Subpart  D. 

b.  DenaH  Task  Force  report. 

c.  Kantishna  subsistence  moose  hunts. 

(10)  Public  and  other  agency 
comments. 

(11)  Set  time  and  place  of  next  SRC 
meeting. 

(12)  Adjournment. 

DATES:  The  meeting  will  be  held  Friday, 
February'  17, 1995.  The  meeting  will 


begin  at  8:30  a.m.  and  conclude  around 

5  p.m. 

LOCATION:  The  meeting  will  be  held  at 

the  McKinley  Village  Community 

Center,  Denali  Park,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Martin,  Acting  Superintendent, 

P.O.  Box  9,  Denali  Park,  Alaska  99755. 

Phone  (907) 683-2294. 

SUPPLEMENTARY  INFORK/^ATION:  The 

Subsistence  Resource  Commissions  are 

authorized  under  Title  VIII,  Section  808, 

of  the  Alaska  National  Interest  Lands 

Conservation  Act,  Pub.  L.  96-487.  and 

operate  in  accordance  with  the 

provisions  of  the  Federal  Advi.sory 

Committees  Act. 

Ralph  Tingey, 

Acting  Regional  Director 

jFR  Doc.  95-2122  Filed  1-27-95:  8:45  ami 

BILLING  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-290  (Sub-No.  157X)] 

Norfolk  Southern  Railway  Company- 
Abandonment  Exemption— Between 
Alston  and  Prosperity,  SC 

Norfolk  Southern  Railway  Company 
(NS)  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  subpart  F— 
Exempt  Abandonments  to  abandon  its 
11.0-mile  line  of  railroad  between 
milepost  V-25.0  at  Alston  and  milcpost 
V-36.0  at  Prosperity  in  New  Berry 
County  and  the  Town  of  Peak,  SC. 

NS  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies),  49  CFR  1105.8 
(service  of  historic  report  on  Slate 
Historic  Preservation  Officer),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (service  of  verified 
notice  on  governmental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  he 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment— Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 


condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  March  1, 
1995,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  thai  do 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),-  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  '  must  be  filed  by  February 
9, 1995.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  February  21, 
1995,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  James  R. 
Paschall,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk.  VA 
23510-2191. 

If  the  notice  of  exemption  contains 
false  or  misleading  inlormation,  tin? 
exemption  is  void  ah  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resourj;es.  Tin.' 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  February  3,  199."i. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Coniniission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmentjil 
and  historic  preservation  matters  mu.st 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  dei;ision. 

Docidod:  January  2A.  1005 


'  A  slay  will  bo  issiiml  miilim'ly  by  ihi- 
Commission  in  ihosR  |)rotoftdlngs  where  .in 
informtui  decision  on  i'nvironni('nt,il  issni's 
(whBlher  raisod  by  a  p.iriy  or  by  ih.'  (:ommiN>ioii's 
.Section  of  Environmental  Anaiv-sis  in  its 
indppondi-nt  invfistigalioii)  rannot  In;  mode  prior  to 
Ihn  nffcclive  dato  of  thn  notice  of  eximiption.  Soo 
ExpmiJtion  of  OiiI-of-.Si!r\ii:t!  R.iil  Lines.  .">  l.C.r..2i1 
:177  (1989).  Any  entity  boeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  .soon  as  possible  in  order  to  permit  lh(? 
Commission  to  r(>vi('\v  and  art  on  the  reijiiest  before 
ihe  effective  ilate  of  this  exemption 

-See  Exempt,  of  Rail  Abandonment— Offers  o( 
linan.  Assist..  4  I.C.C.2d  KH  (1987). 

■  rhe  Commission  will  accept  a  latR-nied  trail  M-t; 
rwjiicsl  .is  lung  as  it  retains  jtiri.sdiction  to  do  so 


By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary: 
IFR  Doc.  95-22?8  Filed  1-27-95;  8:45  am) 

BILLING  CODE  7035^1-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  94-60] 

Diane  E.  Shafer,  M.D.;  Revocation  of 
Registration  Denial  of  Application 

On  June  27, 1994  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Diane  E.  Shafer,  M.D. 
(Respondent).  The  Order  to  Show  Cause 
proposed  to  revoke  Dr.  Shafer's  DEA 
Certificate  of  Registration,  AS7495624, 
i.ssued  to  her  in  the  Commonwealth  of 
Kentucky,  and  deny  her  July  29, 1993, 
application  for  registration  as  a 
practitioner  in  the  State  of  West 
Virginia. 

The  Order  to  Show  Cause  alleged  that: 
In  Novem.ber  1987,  the  Commonweahh 
of  Kentucky,  Board  of  Medical 
Licensure  (Kentucky  Board)  filed  a 
complaint  against  Respondent  charging 
her  with  giving  false  testimony  in  a 
deposition,  falsely  billing  insurance 
carriers,  and  excessively  and  improperly 
prescribing  controlled  substances,  and 
although  in  1990  the  presiding  officer 
recommended  that  the  charges  against 
Respondent  be  dismissed.  Respondent 
failed  to  disclose  to  the  Kentucky  Board 
the  fact  that  she  married  the  presiding 
hearing  officer  ten  days  prior  to  his 
recommendation;  in  May  1990,  the 
Kentucky  Boctrd  brought  a  second 
complaint  against  the  Respondent, 
alleging  that  she  gave  false  testimony  in 
a  sworn  deposition,  and  as  a  result. 
Respondent's  Kentucky  medical  license 
was  placed  on  probation  for  five  years, 
and  she  was  fined  $2,500;  on  July  16, 
1992,  the  Kentucky  Board  reinstated  the 
1987  charges  against  Respondent  based 
in  part  on  her  improper  billing  of  the 
West  Virginia  workers'  compensation 
fund,  ordered  Respondent's  medical 
license  be  placed  on  probation  for  five 
years,  fined  her  $2,500,  and  filed  a 
complaint  against  Respondent  for 
unprofessional  and  unethical  conduct 
based  upon  her  failure  to  disclose  her 
relationship  with  the  Kentucky  Board's 
hearing  officer  and  providing  him  with 
money;  on  July  14,  1993,  Respondent 
was  convicted  of  bribery  in  the  Jefferson 
Circuit  Court,  sentenced  to  five  years 
imprisonment,  and  is  currently 


appealing  the  conviction;  on  June  17, 

1993,  the  Kentucky  Board  ordered  the 
temporary  suspension  of  Respondent's 
medical  license,  and  on  April  23,  1994, 
the  Kentucky  Board  revoked  her  license 
to  practice  medicine;  Respondent 
continued  to  prescribe  controlled 
substances  to  patients  several  months 
after  her  Kentucky  license  was 
suspended;  on  June  12.  1993, 
Respondent  untimely  filed  an 
application  for  renewal  of  her  DEA 
Certificate  of  Registration  that  had 
expired  on  February  28. 1993,  falsified 
her  address,  and  provided  false 
information  regarding  her  practice  at  a 
West  Virginia  Hospital;  and  effective 
November  12. 1993,  the  West  Virginia 
Board  of  Medicine  suspended 
Respondent's  license  to  practice 
medicine. 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause,  and  the 
matter  was  placed  on  the  docket  of 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  On  August  9,  1994,  the 
Government  filed  a  motion  for  summary 
disposition,  alleging  that  Respondent 
was  not  authorized  to  handle  controlled 
substances  in  Kentucky  or  West 
Virginia.  On  September  6, 1994, 
Respondent  responded  to  the 
Government's  motion,  and  filed  her 
motion  for  summary  disposition. 

On  September  16,  1994,  in  her 
opinion  and  recommended  decision,  the 
administrative  law  judge  granted  the 
Government's  motion  for  summary 
disposition  and  recommended  that 
Respondent's  DEA  Certificate  of 
Registration,  AS7495624,  issued  to  her 
in  the  Commonwealth  of  Kentucky,  be 
revoked  and  that  her  pending 
application  for  registration  in  West 
Virginia  be  denied.  On  September  26, 

1994,  Respondent  filed  exceptions  to 
the  opinion  and  recommended  decision 
of  the  administrative  law  judge.  On 
October  18, 1994,  the  administrative  law 
judge  transmitted  the  record  to  the 
Deputy  Administrator.  The  Deputy 
Administrator  has  carefully  considered 
the  entire  record  in  this  matter  and, 
pursuant  to  21  CFR  1316.67.  hereby 
issues  his  final  order  in  this  matter 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  administrative  law  judge  found 
that  the  Government's  motion  for 
summary  disposition  alleged  that 
Respondent  is  not  authorized  to  handle 
controlled  substances  in  Kentucky  or 
West  Virginia.  The  Government's 
motion  was  based  on  the  April  23,  1994 
revocation  of  Respondent's  medical 
license  in  Kentucky  and  the  November 
12, 1993  suspension  of  her  medical 


license  in  West  Virginia.  The 
administrative  law  judge  also  found  that 
Respondent's  response  to  the 
Government's  motion  did  not  deny  that 
she  was  without  authority  to  handle 
controlled  substances  in  either 
Kentucky  or  West  Virginia,  but  simply 
alleged  that  Respondent's  West  Virginia 
medical  license  was  temporarily 
suspended,  and  that  she  was  licensed  to 
practice  medicine  in  Pennsylvania.  The 
administrative  law  judge  concurred 
with  the  Government's  motion  regarding 
Respondent's  lack  of  state  authorization 
to  handle  controlled  substances  in 
Kentucky  and  West  Virginia. 

The  Drug  Enforcement 
Administration  cannot  register  or 
maintain  the  registration  of  a 
practitioner  who  is  not  duly  authorized 
to  handle  controlled  substances  in  the 
state  in  which  he  conducts  his  business. 
21  U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  James  H.  Nickens,  M.D.,  57 
FR  59847  (1992);  Elliott  Monroe.  M.D.. 
57  FR  23246  (1992);  Bobbv  Watts,  M.D.. 
53  FR  11919  (1988). 

The  administrative  law  judge  properlv 
granted  the  Government's  motion  for 
summary  disposition.  It  is  well-settled 
that  when  no  question  of  fact  is 
involved,  or  when  the  facts  are  agreed 
upon,  a  plenar)'.  adversary 
administrative  proceeding  involving 
evidence  and  cross-examination  of 
witnesses  is  not  obligatory.  The 
rationale  is  that  Congress  does  not 
intend  administrative  agencies  to 
perform  meaningless  tasks.  Philip  E. 
Kirk.  M.D..  48  FR  32887  (1983),  affd 
sub  nom  Kirk  v.  Mullen,  749  F.2d  297 
(6lh  Cir.  1984):  Alfred  Tennyson 
Smurthwaite,  N.D.,  43  FR  11873  (1978); 
see  also,  NLRB  v.  International 
Association  of  Bridge,  Structural  and 
Ornamental  Ironworkers,  AFL-CIO,  549 
F.2d  634  (9th  Cir.  1977);  United  States 
v.  Consolidated  Mines  and  Smelting 
Co.,  Ltd..  455  F.d  432,  453  (9th  Cir. 
1971). 

Consequently,  the  administrative  law 
judge  recommended  that  Respondent's 
DEA  Certificate  of  Registration, 
AS7495624,  issued  to  her  in  the 
Commonwealth  of  Kentucky,  be  revoked 
and  that  her  pending  application  for 
registration  in  West  Virginia  be  denied. 
In  her  exceptions  to  the  opinion  and 
recommended  decision  of  the 
administrative  law  judge,  the 
Respondent  argued,  inter  alia,  that 
matters  alleged  in  the  Government's 
Order  to  Show  Cause,  and  restated  in 
the  administrative  law  judge's 
recommended  decision  were  in  error  or 
on  appeal.  Respondent  urged  that  the 
grounds  alleged  in  her  exceptions  be 
given  consideration,  and  that  she  be 
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allowed  to  present  evidence  in  this 
regard. 

The  Respondent  acknowledged  in  her 
exceptions  that  she  is  without  authority 
to  handle  controlled  substances  in 
Kentucky  and  West  Virginia,  thus 
supporting  the  Government's 
contention.  State  authorization  to 
handle  controlled  substances  where 
Respondent  is  registered  with  DEA  or 
seeks  registration  with  DEA  is  the  only 
relevant  issue  in  this  proceeding.  As 
outlined  above,  DEA  cannot  register  the 
Respondent  to  handle  controlled 
substances  without  such  authority. 
Therefore,  the  Deputy  Administrator  has 
not  considered  Respondent's  other 
arguments  as  set  forth  in  her  exceptions. 
The  Deputy  Administrator  hereby 
adopts  the  opinion  and  recommended 
decision  of  the  administrative  law  judge 
in  its  entirety. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
.luthoritv  vested  in  him  by  21  U.S.C.  823 
and  824'and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration,  AS7495624.  previously 
issued  to  Diane  E.  Shafer,  M.D.,  be,  and 
it  hereby  is,  revoked,  and  that  her 
pending  application  for  registration  in 
West  Virginia  be  denied.  This  order  is 
effeciive  March  1, 199.5. 

Dated:  January  24.  1993. 
Stephen  H.  Greene, 
Deputy  Administrator. 
|FR  Doc.  95-2190  Filed  1-27-95;  «:45  am] 

BILLING  COOE  441(M)9-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Glass  Ceiling  Commission; 
Postponement  of  Commission 
Meetings 

Summary:  Due  to  the  scheduling 
difficulties  of  participants,  the  Class 
Ceiling  Commission  meetings  have  been 
postponed.  The  meetings  had  been 
announced  previously  in  the  Federal 
Register  of  January  19,  1995,  60  FR 
3881.  The  Commission  Meetings  were  to 
take  place  on  Monday,  January  31, 1995, 
4:00  p.m.-7:00  p.m.  and  Tuedsay, 
February  1, 1995, 1:00  p.m.  to  4:00  p.m. 
at  the  Department  of  Labor.  The 
Commission  meeting  will  be 
rescheduled  at  a  later  date. 

For  Further  Information  Contact:  Ms. 
Rene  A.  Redwood,  Executive  Director, 
Glass  Ceiling  Commission,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Room  C-2313, 
Washington,  DC  20210,  (202)  219-7342. 


Signed  at  Washington,  DC  this  25th  day  of 
January,  1995. 
Rene  A.  Redwood, 
Executive  Director. 
IFR  Doc.  95-2198  Filed  1-27-95;  8:45  am) 
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Pension  and  Wetfare  Benefits 
Administration 

[Application  No.  O-09469,  et  al.] 

Proposed  Exemptions;  Financial 
institutions  Retirement  f^und,  et  aL 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
•from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented-at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue  NW.,  Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 


persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  reque.sted  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31, 1978,  set:tion 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  arc  i.ssued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Financial  Institutions  Retirement  Fund 
(the  Fund)  and  Financial  Institutions 
Thrift  Plan  (the  Thrift  Plan)  Located  in 
White  Plains,  New  York 

I  Application  No.  D-094691 

Pmposad  Exemption 

Section  I.  Covered  Transactions 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  re-strictions 
of  sections  406(a)  and  406  (b)(1)  and 
(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  provision  of 
certain  services,  and  the  receipt  of 
compensation  for  such  services,  by 
Pentcgra  Services,  Inc.  (Pentegra),  a 
wholly-owned,  for-profit  subsidiary 
corporation  of  the  Fund,  to  employee 
benefit  plans  (the  Plans)  and  to  their 
sponsoring  employers  (the  Employers) 
•  that  participate  in  the  Fund  and  the 
Thrift  Plan;  provided  that  the  following 
conditions  are  met: 


(a)  A  qualified,  independent  fiduciary' 
of  the  Fund  determines  that  the  services 
provided  by  Pentegra  are  in  the  best 
interests  of  the  Fund  and  are  protective 
of  the  rights  of  the  participants  and 
beneficiaries  of  the  Fund; 

(b)  At  the  time  the  transactions  are 
entered  into,  the  terms  of  the 
transactions  are  not  less  favorable  to 
Pentegra  than  the  terms  generally 
available  in  comparable  arm's-length 
transactions  between  unrelated  parties; 

(c)  Pentegra  receives  reasonable 
compensation  for  the  provision  of  its 
services,  as  determined  by  the 
independent  fiduciary; 

(d)  Prior  to  the  offering  of  services,  the 
independent  fiduciary  will  initially 
review  the  services  to  be  provided  by 
Pentegra  and  will  determine  that  such 
services  are  reasonable  and  appropriate 
for  Pentegra,  taking  into  account  such 
factors  as:  whfether  Pentegra  has  the 
capability  to  perform  such  services, 
whether  the  fees  to  be  charged  reflect 
arm's  length  terms,  whether  Pentegra 
personnel  have  the  qualifications  to 
provide  such  services,  and  whether 
such  arrangertients  are  reasonable  based 
upon  a  comparison  with  similarly 
qualified  firms  in  the  same  or  similar 
locales  in  which  Pentegra  proposes  to 
operate; 

(e)  No  services  will  be  provided  by 
Pentegra  without  the  prior  review  and 
npnroval  of  the  independent  fiduciary; 

(0  Not  less  frequently  than  quarterly, 
the  independent  fiduciary  will  perform 
periodic  reviews  to  ensure  that  the 
services  offered  by  Pentegra  remain 
appropriate  for  Pentegra  and  that  the 
fees  charged  by  Pentegra  represent 
reasonable  coinpensation  for  such 
services; 

(g)  Not  less  frequently  than  annually, 
Pentegra  will  provide  a  written  report  to 
the  board  of  directors  of  the  Fund 
describing  in  detail  the  services  it 
provided  to  employee  benefit  plans  and/ 
or  their  sponsoring  employers  that 
participated  in  the  Fund  and  the  Thrift 
Plan,  a  detailed  accounting  of  the  fees 
received  for  such  services,  and  an 
estimate  of  the  fees  Pentegra  anticipates 
it  will  receive  during  the  following  vear 
from  such  plans  and  their  sponsoring 
employers; 

(h)  Not  less  frequently  than  annually, 
the  independent  fiduciary  will  conduct 
a  detailed  review  of  approximately  10 
percent  of  all  completed  transactions, 
which  will  include  a  reasonable  cross- 
section  of  all  services  performed;  such 
tran.sactions  will  be  reviewed  for 
compliance  with  the  terms  and 
conditions  of  tihis  e.xemption; 

(i)  Pentegra 's  financial  statements  will 
be  audited  each  year  by  an  independent 
certified  public  accountant,  and  such 
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audited  statements  will  be  reviewed  by 
the  independent  fiduciary; 

(j)  The  independent  fiduciary  shall 
have  the  authority  to  prohibit  Pentegra 
from  performing  services  that  such 
fiduciary  deems  inappropriate  and  not 
in  the  best  interests  of  Pentegra  and  the 
Fund;  and 

(k)  Each  Pentegra  contract  with  a 
Fund  or  Thrift  Plan  employer,  or  a  plan 
of  such  employer,  will  be  subject  to 
termination  without  penalty  by  Pentegra 
for  any  reason  upon  not  more  than  90 
days  written  notice  to  such  employer  or 
plan. 

Section  II.  Recordkeeping 

(1).  The  independent  fiduciary  and 
the  Fund  will  maintain,  or  cause  to  be 
maintained,  for  a  period  of  6  years,  the 
records  necessary  to  enable  the  persons 
described  in  paragraph  (2)  of  this 
Section  II  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met.  except  that  (a)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  the  independent 
fiduciary  and  the  Fund  or  their  agents, 
the  records  are  lost  or  destroyed  before 
the  end  of  the  six  year  period,  and  (b) 
no  party  in  interest  other  than  the 
independent  fiduciary  and  the  Board  of 
Directors  of  the  Fund'shall  be  subject  to 
the  civil  penalty  that  may  be  assessed 
under  section  502(i)  of  the  Act,  or  to  the 
taxes  imposed  by  section  4975  (a)  and 
(b)  of  the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  bv  paragraph 
(2)  below. 

(2)(a).  Except  as  provided  in  section 
(b)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (1)  of  this  Section  II  shall  be 
unconditionally  available  at  their 
customary  location  during  normal 
business  hours  by: 

(1)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 

(2)  Any  employer  participating  in  the 
Fund  or  any  duly  authorized  emplovee 
or  representative  of  such  employer:  and 

(3)  Any  participant  or  beneficiary  of 
the  Fund  or  any  duly  authorized 
representative  of  such  participant  or 
beneficiary. 

(b)  None  of  the  persons  described 
above  in  subparagraphs  (a)(2)  and  (a)(3) 
of  this  paragraph  (2)  shall  be  authorized 
to  examine  trade  secrets  of  the 
independent  fiduciary,  the  Fund,  or 
their  affiliates,  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 


(3)  For  purposes  of  this  Section  II, 
references  to  the  Fund  shall  also  include 
Pentegra. 

Summary  of  Facts  and  Representations 

1.  The  Fund  is  a  multiple  employer, 
defined  benefit  pension  plan  which  is 
intended  to  meet  the  requirements  for 
qualification  under  section  401(a)  of  the 
Code  and  as  an  employee  pension 
benefit  plan  within  the  meaning  of 
section  3(2)  of  the  Act.  The  applicant 
further  represents  that  because  all  of  tlie 
assets  of  the  Fund  are  available  to  pay 
all  benefits  accrued  under  its  retirement 
program,  the  Fund  is  considered  to  be 
a  single  plan  under  the  Code  and 
regulations  thereunder. 

The  Fund  was  established  in  1943  to 
provide  a  means  by  which  the  Federal 
Home  Loan  Banks  and  various  financial 
institutions  could  cooperate  in 
providing  retirement  benefits  for  their 
employees.  The  applicant  represents 
that  the  Fund  is  currently  the  largest 
provider  of  pension  benefits  in  the  thrift 
industry  with  12  Federal  Home  Loan 
Banks,  hundreds  of  individual  thril't 
institutions,  and  various  other 
companies  which  directly  service  tho 
thrift  industry  that  have  chosen  to 
participate  in  the  Fund.  As  of  March  31. 
1994.  the  Fund  had  total  assets  of 
approximately  Si. 36  billion,  355 
participating  employers,  and  30.714 
individual  plan  participants.  As  of  July 
1.  1993.  the  applicant  represents  that  " 
the  fair  market  value  of  the  assets  of  the 
Fund  exceed  its  liabilities  for  projected 
accrued  benefits  by  approximatelv  S4:i0 
million. 

The  named  fiduciaries  of  the  Fund 
and  the  Thrift  Plan  are  their  respective 
boards  of  directors.  The  President  of 
both  the  Fund  and  Thrift  Plan  is  also, 
for  both  the  Fund  and  Thrift  Plan,  the 
chief  administrative  Officer,  a  member 
ex  officio  of  the  board  of  directors,  and 
pursuant  to  the  Act,  the  "plan 
administrator".  The  Fund  has  another 
13  individuals  that  are  members  of  its 
board  of  directors,  most  of  whom  are 
presidents  of  various  employers  that 
participate  in  the  Fund,  and  one 
individual  who  is  the  Regional  Director 
for  the  Northeast  Region  of  tlie  Office  of 
Thrift  Supervision. 

The  Thrift  Plan  is  a  multiple 
employer,  defined  contribution  plan 
that  was  established  in  1970.  .^s  of 
March  31.  1994,  the  Thrift  Plan  had 
total  assets  of  5315,845,510.  196 
participating  employers,  and  16.807 
individual  plan  participants.  It  was 
created  to  encourage  emplovers 
participating  in  the  Fund  to  continue 
their  participation  by  providing  them 
whh  the  convenience  of  a  defined 
contribution  plan  which  is  administered 
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by  the  same  personnel  at  the  same 
facilities  as  the  Fund.  The  Thrift  Plan 
has  a  board  of  directors  which,  in 
addition  to  the  President  of  the  Thrift 
Plan,  consists  of  6  individuals  who  are 
presidents  of  various  employers  that 
participate  in  the  Thrift  Plan. 

2.  The  Fund  proposes  to  create  a 
wholly-owned,  for-profit  subsidiary 
corporation  designated  as  Pentegra 
Services,  Inc.  (Pentegra),  a  Delaware 
corporation,  in  order  to  externalize  the 
services  the  Fund  performs  for 
employee  benefit  plans  (the  Plans)  and 
their  sponsoring  employers  (the 
Employers)  in  a  way  that  will  enhance 
the  value  of  the  assets  of  the  Fund.  The 
applicant  represents  that  research 
indicates  that,  if  the  Fund  does  not 
expand  its  employee  benefit  ser\'ices  to 
gain  new  clients,  it  is  facing  the  problem 
of  increased  costs  of  plan  administration 
on  a  per  participant  basis  because  of  the 
consolidation  and  contraction  of  many 
companies  which  occurred  in  recent 
years  in  the  thrift  industry.  The 
intention  of  the  Fund  is  to  have 
Pentegra,  on  a  cost  effective  basis, 
expand  its  current  services  and 
activities  by  providing  various 
ministerial  or  fiduciary  services  to  Plans 
and  their  Employers,  which  may  or  may 
not  participate  in  the  Fund  or  in  the 
Thrift  Plan.  The  applicant  represents 
that  the  creation  of  Pentegra  will  enable 
the  Fund  to  develop  new  products  and 
services  for  employers  outside  of  the 
banking  industry  that  not  only  will 
enhance  revenues  but  will  increase 
significantly  the  experience  and 
resources  of  the  Fund  and  enable  the 
P'und  to  attract  and  retain  a  highly 
qualified  staff  of  employees. 

The  applicant  represents  that  Pentegra 
will  report  not  less  frequently  than 
annually  to  the  board  of  directors  of  the 
Fund.  ^  detailed  description  of  the 
services  it  provided  to  employee  benefit 
plans  and/or  to  their  sponsoring 
employers  that  participate  in  the  Fund 
and  the  Thrift  Plan.  Also,  the  report  by 
Pentegra  will  give  a  detailed  account  of 
tile  fees  received  for  such  services  and 
will  estimate  the  amount  of  fees  it 
anticipates  receiving  in  the  following 
year  from  the  plans  and/or  their 
sponsoring  employers.  Further, 
Pentegra 's  financial  statements  will  be 
.'ludited  annually  by  an  independent 
certified  public  accountant  and  such 
audited  statements  will  be  reviewed  by 
Pentegra's  independent  fiduciary  (see 
below). 

The  services  that  Pentegra  is 
proposing  to  provide  to  tax-qualified 
defined  benefit  and  defined 
contribution  plans  and  to  their 
sponsoring  employers  include: 
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(a)  Preparation  of  plan  documents  and 
summary  plan  descriptions. 

(b)  Procurement  of  favorable 
determination  letters  with  respect  to  the 
tax  qualification  of  the  plans  &t)m  the 
Internal  Revenue  Service. 

(c)  Maintenance  of  books  of  account 
■  for  plans  and  each  participant, 

disclosing,  among  other  things,  accrued 
benefits  and  account  balances. 

(d)  Performance  of  plan 
administration  functions  involving 
preparation  of  employee  statements, 
calculation  and  payment  of  benefits, 
preparation  of  investment  performance 
data,  top-heavy  testing,  and 
administration  of  plan  participant  loans 
and  hardship  withdrawals. 

(e)  Performance  of  functions 
necessary  for  maintaining  compliance 
with  applicable  provisions  of  the  Code; 
such  as,  the  special  nondiscrimination 
testing,  testing  for  compliance  with  the 
annual  limitations  on  contributions  and 
benefits,  and  testing  for  compliance 
with  minimum  coverage  and 
participation  requirements. 

(0  Assist  in  the  preparation  of  annual 
reports  and  participant  benefit 
statements  as  required  by  the  Act  and 
Code. 

(g)  Provide  consulting  services  to  its 
clients,  including  employers 
participating  in  the  Fund  or  Thrift  Plan, 
with  respect  to  tax-qualified  retirement 
plans. 

Pentegra  is  represented  by  the 
'appHcant  to  have  intentions  of  offering 
similar  services  with  regard  to 
nonqualified  compensation  plans  or 
arrangements  as  will  be  offered  with 
regard  to  tax-qualified  retirement  plans. 
The  nonqualified  plans  will  be  excess 
benefit  plans,  supplemental  executive 
retirement  plans,  salary  continuation 
plans,  elective  deferred  compensation ' 
plans,  and  various  types  of  equity-based 
compensation  arrangements,  such  as 
.stock  options,  stock  appreciation  rights, 
and  phantom  stock. 

Accordingly,  with  re.spect  to  such 
nonqualified  plans  and  arrangements, 
Pentegra  intends  to  perform  for  its 
clients,  including  employers 
participating  in  the  Fund  or  the  Thrift 
Plan,  the  following  enumerated  ser\'ices: 

(a)  Preparation  of  appropriate  plan 
documents  and,  as  applicable,  summary 
plan  descriptions. 

(b)  Assist  employers  in  obtaining 
various  rulings  from  governmental 
authorities;  e.g.,  IRS  private  letter 
rulings. 

(c)  Maintenance  of  books  of  account 
for  plans  and  for  each  participant  in  the 
plan. 

(d)  Performance  of  various 
administration  functions,  such  as 
benefit  calculations,  testing  for 
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compliance  with  tax  withholding 
requirements,  and  making 
determinations  of  eligibility  for  benefits 
and  payment  options. 

(e)  Assist  in  preparation  of  annual 
reports  of  plans  and  participant  benefit 
statements. 

(f)  Provide  consulting  services  to 
clients,  including  Fund  and  Thrift  Plan 
sponsoring  employers,  with  respect  to 
nonqualified  plans. 

3.  The  Fund  is  contracting  with  Ernst 
&  Young,  a  New  York  partnership,  to 
employ  its  division  of  Actuarial, 
Benefits,  and  Compensation  Consulting 
Services  (ABC)  to  be  the  independent 
fiduciary  with  respect  to  the  services 
Pentegra  will  render  to  Employers  that 
participate  in  the  Fund  or  the  Thrift 
Plan  and  to  the  Plans  sponsored  by  the 
Employers. 

Ernst  &  Young  represents  that  it  is  an 
international  professional  services  firm 
performing  as  independent  auditors  and 
business  advisers  to  a  broad  range  of 
companies  engaged  in  various  business 
activities,  including  companies  engaged 
in  regulated  industries,  such  as  banking, 
insurance,  and  utilities.  Its  clientele 
includes  companies  required  to  comply 
with  the  Act.  In  addition,  Ernst  &  Young 
states  that  as  auditors,  it  has  numerous 
policies,  practices,  and  systems  in  place 
to  ensure  that  it  remains  independent 
from  its  clients. '  Ernst  &  Young  has  600 
locations  woridvvide  with  20,000 
employees  that  generated  domestic 
revenues  for  fiscal  1993  of  $2.3  billion 
and  global  revenues  that  exceeded  $5 
billion.  They  further  represent  that 
including  its  undertaking  as 
independent  fiduciary  for  the  Fund,  it 
will  not  receive  revenues  from  the  Fund 
and  the  Thrift  Plan  that  exceed  one 
percent  of  its  gross  receipts  from  all 
sources  for  any  fiscal  year. 

The  practice  of  ABC  provides  a 
variety  of  services  related  to  qualified 
and  nonqualified  retirement  programs, 
including  defined  benefit  and  defined 
contribution  arrangements,  and  welfare 
benefit  and  executive  compensation 
programs.  It  also  deals  with  benefits, 
tax.  and  regulatory  issues,  actuarial 
matters,  and  employee  communications. 
ABC  has  more  than  350  professionals 
located  nationwide,  comprised  of 
attorneys,  accountants,  actuaries,  plan 
administrators,  and  consultants.  ABC  is 
familiar  with  the  types  of  services  that 
Pentegra  proposes  to  provide  to  both 
qualified  and  nonqualified  plans 
because  of  its  having  performed  all  of 
those  services  for  its  own  clients.  ABC 


■  Since  Ernst  &  Young  is  serving  as  in  Je|jond(>nl 
ndiici.try  for  Pentegra.  Ernst  &  Young  will  not  S? 
ttng.nged  ,is  Pcntngra's  independent  certified  public 
.iiu:(iiintant. 


has  also  perfornied  surveys  that  are 
regularly  used  to  advise  employers  and 
their  employee  benefit  plans  on 
implementing  and  improving  their 
recordkeeping  procedures,  benefit 
valuations,  and  compliance  sj'stems. 
Ernst  &  Young  concludes  that  the  past 
experience  of  ABC  will  enable  it  to 
discern  which  services  that  may  be 
performed  by  Pentegra  are  appropriate 
and  in  the  best  interests  of  the  Fund  and 
whether  or  not  the  fees  for  the  services 
constitute  reasonable  compensation. 

Following  the  initial  review  of  the 
services  to  be  provided  by  Pentegra. 
ABC  will  perform  periodic  reviews  (at 
fixed  intervals,  at  least  quarterly  as  well 
as  spot  checks)  to  ensure  that  the 
services  offered  remain  appropriate  for 
the  Fund.  ABC  not  only  will  determine 
whether  the  services  are  beneficial  for 
the  Fund,  but  will  also  determine 
whether  the  fees  charged  by  Pentegra 
represent  reasonable  compensation. 
ABC  will  use  its  own  service  and 
pricing  structure  experience  as  well  as 
comparisons  to  similarly  qualified  firms 
in  similar  locales  to  determine  if  fees 
charged  by  Pentegra  are  those  that 
would  be  charged  in  arm's-length 
transactions.  Pentegra  will  establish 
written  schedules  for  fees  for  different 
ser\'ices  it  will  provide  that  will  be 
subject  to  review  and  approval  or 
disapproval  by  ABC.  An  annual  detailed 
review  of  approximately  10  percent  of 
all  completed  service  transactions 
undertaken  by  Pentegra  will  be  made  by 
ABC,  selecting  a  reasonable  cross- 
section  of  all  the  different  ser\ices 
performed. 

Ernst  &  Young  represents  that  ABC 
will  take  an  active  role  in  determining 
whether  the  services  performed  by 
Pentegra  are  economically  pragmatic  for 
the  Fund  and  whether  the  services  are 
in  the  best  interests  of  the  Fund  and  its 
participants  and  beneficiaries.  ABC  also 
will  determine  whether  the  ser\'ices 
performed  by  Pentegra  will  enhance  the 
services  and  product  availabiHty  as  well 
as  afford  economies  of  scale  for  the 
Fund  and  its  respective  programs. 

An  initial  review  by  ABC  of  the 
services  to  be  performed  by  Pentegra 
and  the  fees  to  be  charged  will  involve 
an  in-depth  analysis  of  each  service 
proposed  by  Pentegra  and  the  fees  to  be 
charged  to  determine  whether  such 
services  are  reasonable  and  appropriate 
for  Pentegra  to  perform  and  whether  the 
fees  represent  reasonable  compensation. 
ABC  will  review  the  quaUfications  of 
the  personnel  who  will  perform  the 
services,  interview  selected  individuals, 
review  documentation  and  processes  to 
assess  administrative  practices,  systems, 
and  controls  employed  by  Pentegra  as 
well  as  evaluate  the  overall  capabilities 


of  Pentegra  to  deliver  the  proposed 
services.  ABC  will  also  assess  the 
proposed  pricing  structure  of  Pentegra 
for  reasonableness  in  relation  to  the 
market.  No  services  will  be  rendered  by 
Pentegra  without  prior  review  and 
approval  by  ABC. 

As  part  of  the  initial  review.  ABC  will 
explore  with  Pentegra  the 
standardization  of  certain  services  by 
Pentegra  to  determine  whether  the 
services  could  have  uniform  pricing  and 
marketing.  If  such  standardization  of 
services  and  fees  by  Pentegra  are 
reasonable  and  competitive,  then  ABC 
would  not  need  to  approve  every 
transaction  involving  such  previously 
approved  standardized  ser\'ice. 

ABC  will  maintain  for  a  period  of  6 
years  records  that  document  its 
determinations  as  to  the  ser\'ices  to  be 
rendered  and  fees  charged  by  Pentegra, 
and  records  of  the  process  and  rationale 
used  by  ABC  to  make  its 
determinations.  Such  records  will 
include  the  initial  determinations  as 
well  as  ABC's  periodic  and  annual 
reviews  and  decisions  for  appro\ang  and 
disapproving  the  ser\aces  and  fees  of 
Pentegra. 

Ernst  &  Young  further  represents  that 
ABC  will  take  action  to  prohibit 
Pentegra  from  performing  services  that 
ABC  deems  inappropriate  and  not  in  the 
best  interests  of  the  Fund  and  its 
participants  and  beneficiaries.  When 
ABC  undertakes  to  prohibit  Pentegra 
from  offering  a  service,  it  will  inform 
the  President  and  Senior  Vice 
President— Legal  &  Secretary  of  the 
Fund  by  facsimile  and  overnight  mail  to 
cease  providing  the  service.  Sliouid 
such  service  continue,  overnight  letters 
containing  ABC's  findings  and  orders 
will  be  sent  to  each  member  of 
Pentegra's  and  the  Fund's  board  ol 
directors. 

4.  The  applicant  represents  that  the 
proposed  transactions  will  permit 
Pentegra  to  operate  in  a  for-profit 
environment  and  to  develop  new 
products  and  services  which  will 
inevitably  inure  to  the  benefit  of  Fund 
and  its  Employers  by  way  of  enhanced 
services  and  the  attainment  of  greater 
expertise  by  the  staff  Also,  the 
applicant  foresees  that  the  proposed 
provision  of  services  by  Pentegra  will 
expand  the  economic  value  of  the 
Fund's  plan  administration  services  and 
create  significant  increased  returns  for 
such  services.  The  applicant  further 
represents  that  the  potential  returns  to 
be  derived  from  the  use  of  the 
administration  services  provided  bv 
Pentegra  will  serve  to  maintain  the 
present  positive  economies  of  scale 
available  under  the  Fund,  and  thus 
facilitate  both  significant  Employer 


participation  in  the  Fund  and  its 
continuing  viability  as  a  retirement 
benefit  program,  and  thereby  provide 
substantial  benefits  to  individual 
participants  and  their  beneficiarie.s. 

Under  the  proposed  transactions,  the 
applicant  represents  that  the  rights  of 
the  participants  and  beneficiaries  of  the 
Fund  will  be  protected.  The  staff  of  the 
Fund,  in  conjunction  with  a  market 
research  firm,  has  made  a  study  of  the 
current  and  projected  market  in  which 
the  Fund  operates,  and  the  staff 
performed  an  analysis  of  its  services  and 
the  feasibility  of  offering  its  services  to 
third-party  employers.  A  special 
committee  of  the  board  of  directors  of 
the  Fund  reviewed  in  detail  the  findings 
of  the  staff  of  the  Fund  and  an 
independent  financial  advisor  (the 
Deloitte  &  Touche  Valuation  Group) 
provided  an  opinion  as  to  the  fairness 
of  the  proposed  transactions  from  a 
financial  perspective. 

With  respect  to  the  setting  of 
compensation  for  Fund  and  Pentegra 
employees,  the  applicant  represents  that 
on  an  annual  basis  the  President  and  the 
human  resources  officer  of  the  Fund 
draft  a  proposed  salary  budget  for  the 
Fund  (including  Pentegra),  taking  into 
account  input  from  various  management 
levels,  and  also,  making  an  analysis  of 
each  described  position,  determining 
the  relative  worth  and  fair  market  value 
of  each  position,  and  reviewing  the 
performance  of  each  emplovee. 

The  proposed  annual  salary  budget  is 
then  presented  by  the  President  of  the 
Fund  to  the  personnel  committee  of  the 
board  of  directors  of  the  Fund,  which 
reports  directly  to  the  board  of  directors 
of  the  Fund  on  major  personnel  policies, 
including  compensation  matters.  The 
personnel  committee  typically  enters 
into  executive  session  (without  the 
President  of  the  Fund  in  attendance) 
when  it  deliberates  over  the  proposed 
salarv^  budget  and  presents  its 
recommendations  to  the  board  of 
directors  of  the  Fund.  The  board  of 
directors  then  makes  the  final  decision 
regarding  salary  levels. 

The  personnel  committee  consists  of 
5  presidents  of  different  financial 
institutions  that  participate  in  the  Fund. 
No  employees  or  officers  of  the  Fund. 
Pentegra.  or  the  Thrift  Plan  are  members 
of  the  personnel  committee.  The 
applicant  represents  that,  as  a  result  of 
the  make-up  of  the  committee  and  the 
board  of  directors,  there  is  assurance 
that  compensation  levels  are 
appropriate  and  in  accordance  with  the 
board  of  directors  duty  as  fiduciaries  of 
the  Fund  to  act  in  the  best  interests  of 
the  participants  and  beneficiaries  of  the 
Fund. 
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In  addition,  the  applicant  represents 
that  if  an  employer  participating  in  the 
Fund  and/or  the  Thrift  Plan  is 
considering  retaining  Pentegra  to 
provide  services  and  an  officer  of  such 
employer  is  also  a  member  of  either  the 
board  of  directors  of  the  Fund,  the  Thrift 
Plan,  or  Pentegra,  such  individual  shall 
refrain  from  any  discussions  or 
considerations  by  such  board  of 
directors  with  respect  to  the  provision 
of  services  by  Pentegra. 

The  applicant  represents  that  in  the 
event  a  situation  arises  which  could 
lead  to  a  conclusion  that  there  may  be 
a  conflict  of  interest  or  the  appearance 
of  a  conflict  of  interest  in  the  context 
described  above  involving  a  person  who 
is  a  member  of  the  Board  of  the  Fund, 
the  Thrift  Plan,  or  Pentegra,  the 
following  procedures  will  be  followed: 

(a)  The  person  shall  disclose  the  facts 
of  the  situation  to  the  Chairperson  of  the 
Board  of  which  the  person  is  a  member; 

(b)  The  person  shall  not  participate  in 
any  formal  or  informal  discussion  of,  or 
participate  in  any  decision,  or  vote  on 
the  specific  contract,  relationship, 
person,  or  organization  with  respect  to 
which  the  conflict  or  appearance  of 
conflict  may  arise.  However,  such 
person  may  be  counted  to  establish  a 
quorum  for  meetings; 

(c)  The  person  will  leave  the  meeting 
to  allow  the  remaining  members  to 
engage  in  a  free  and  frank  discussion 
regarding  the  contract,  relationship, 
individual,  or  organization  with  respect 
to  which  the  conflict  or  appearance  of 
conflict  may  arise  and  not  return  to  the 
meeting  until  called  by  the  Chairperson 
of  the  Board;  and 

(d)  The  minutes  of  the  affected  Board 
shall  record  the  absence  of  the  person 
from  the  discussions,  deliberations,  and 
decisions  of  the  Board  with  respect  to 
the  contract,  relationship,  individual,  or 
organization  in  question.  If  a  vote  is 
taken,  the  person  affected  will  not  vote, 
and  the  minutes  of  the  meeting  will 
record  that  fact. 

The  applicant  represents  that  the 
terms  of  any  transactions  between 
Pentegra  and  employers  who  participate 
in  the  Fund  or  Thrift  Plan  will  be  at 
least  as  favorable  to  Pentegra  as  the 
terms  available  in  arm's-length 
transactions  between  Pentegra  and 
employers  who  do  not  participate  in  the 
Fund  or  the  Thrift  Plan.  It  is  represented 
by  the  applicant  that  all  arrangements 
between  Pentegra  and  a  Fund  or  Thrift 
Plan  employer,  or  its  plan,  for  the 
provision  of  services,  will  be  in  writing 
and  will  be  terminable  by  Pentegra 
without  penalty  to  Pentegra  upon  not 
more  than  90  days  written  notice  to 
such  an  employer  or  its  plan.  Further, 
such  plans  and  employers  may 


terminate  their  contracts  with  Pentegra 
without  penalty  upon  not  more  than  90 
days  written  notice  to  Pentegra. 

The  applicant  represents  tnat  Pentegra 
will  report  not  less  than  annually  to  the 
board  of  directors  of  the  Fund  a  detailed 
description  of  the  services  it  provided  to 
employee  benefit  plans  and/or  to  their 
sponsoring  employers  that  participate  in 
the  Fund  and  the  Thrift  Plan.  Also,  the 
report  by  Pentegra  will  give  a  detailed 
account  of  the  fees  received  for  such 
services  and  will  estimate  the  amount  of 
fees  it  anticipates  receiving  in  the 
following  year  from  the  such  plans  and/ 
or  their  sponsoring  employers. 

5.  In  summary,  the  applicant 
represent  that  the  proposed  transactions 
will  satisfy  the  criteria  of  section  408(a) 
of  the  Act  and  section  4975(c)(2)  of  the 
Code  because  (a)  the  terms  for  the 
proposed  services  between  Pentegra  and 
employers  that  participate  in  the  Fund 
or  the  Thrift  Plan  will  be  as  favorable  to 
Pentegra  as  are  the  terms  available  in 
arm's-length  transactions  between 
Pentegra  and  employers  which  do  not 
participate  in  the  Fund  or  the  Thrift 
Plan;  (b)  Pentegra  will  be  able  to 
terminate  without  penalty  its  services  to 
plans  sponsored  by  employers  which 
participate  in  the  Fund  or  the  Thrift 
Plan  on  reasonably  short  notice  under 
the  particular  circumstances;  (c)  an 
independent  fiduciary  will  determine 
that  Pentegra  receives  reasonable 
compensation  for  the  provision  of  its 
services;  and  (d)  the  independent 
fiduciary  has  the  authority  to  prohibit 
Pentegra  from  performing  services  that 
such  fiduciary  deems  inappropriate  and 
not  in  the  best  interests  of  the  Fund. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.  E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Mellon  Bank.  N.A.,  Located  in 
Pittsburgh,  Pennsylvania 

(Application  No.  0-09523] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836,  August  10,  1990). 

Section  I — Exemption  for  In-Kind 
Transfer  of  CIF  Assets 

If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and  406(b) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (F)  of  the  Code,  shall  not 
apply,  as  of  November  5,  1993,  to  the  in- 


kind  transfer  of  assets  of  plans  for  which 
Mellon  Bank,  N.A.  or  any  of  its  affiliates 
(Mellon)  acts  as  a  fiduciary  (the  Client 
Plans),  other  than  plans  established  or 
maintained  by  Mellon,  that  are  held  in 
certain  collective  investment  funds 
maintained  by  Mellon  (CIFs),  in 
exchange  for  shares  of  the  Laurel  Funds 
[a/k/a  Dreyfus  or  Premier  Funds]  (the 
Funds),2  open-end  investment 
companies  registered  under  the 
Investment  Company  Act  of  1940  (the 
1940  Act),  in  situations  where  Mellon 
acts  as  investment  advisor  for  the  Fund 
as  well  as  custodian,  dividend 
disbursing  agent,  shareholder  servicing 
agent,  transfer  agent,  and/or  Fund 
accountant,  or  provides  some  other 
"secondary  service"  to  the  Funds  as 
defined  in  Section  V(h),  in  connection 
with  the  termination  or  partial 
termination  of  such  QFs,  provided  that 
the  following  conditions  and  the  general 
conditions  of  Section  FV  are  met: 

(a)  No  sales  commissions  or  other  fees 
are  paid  by  the  Client  Plans  in 
connection  with  the  purchase  of  Fund 
shares  through  the  in-kind  transfer  of 
CIF  assets  and  no  redemption  fees  are 
paid  in  connection  with  the  sale  of  such 
shares  by  the  Client  Plans  to  the  Funds. 

(b)  Each  Client  Plan  receives  shares  of 
a  Fund  which  have  a  total  net  asset 
value  that  is  equal  to  the  value  of  the 
Client  Plan's  pro  rata  share  of  the  assets 
of  the  CIF  on  the  date  of  the  in-kind 
transfer,  based  on  the  current  market 
value  of  the  CIF's  assets  as  determined 
in  a  single  valuation  performed  in  the 
same  manner  at  the  close  of  the  same 
business  day  using  independent  sources 
in  accordance  with  Rule  17a-7  of  the 
Securities  and  Exchange  Commission 
under  the  1940  Act  (see  17  CFR 
270.17a-7)  and  the  procedures 
established  by  the  Funds  pursuant  to 
Rule  17a-7  for  the  valuation  of  such 
assets.  Such  procedures  must  require 
that  all  securities  for  which  a  current 
market  price  cannot  be  obtained  by 
reference  to  the  last  sale  price  for 
transactions  reported  on  a  recognized 
securities  exchange  or  NASDAQ  be 
valued  based  on  an  average  of  the 
highest  current  independent  bid  and 
lowest  current  independent  offer,  as  of 
the  close  of  business  on  the  Friday 
preceding  the  weekend  of  the  CIF 
transfers  (or,  in  the  case  6f  any  weekday 
CIF  transfers,  the  day  of  the  transfer), 
determined  on  the  basis  of  reasonable 
inquiry  from  at  least  three  sources  that 
are  broker-dealers  or  pricing  services 
independent  of  Mellon. 


^The  applicant  represents  that  effective  Octob(!r 
1994,  the  Laurel  Funds  changed  their  name  to 
either  "Dreyfus"  or  "Premier"  as  a  resuh  of 
Mellon's  acquisition  of  the  Dreyfus  Corporation,  the 
-sponsor  of  the  Dreyfus  Funds. 


(c)  All  or  a  pro  rata  portion  of  the 
assets  of  a  Client  Plan  held  in  a  CIF  are 
transferred  in-kind  to  the  Funds  in 
exchange  for  shares  of  such  Funds. 

(d)  A  second  fiduciary  which  is 
independent  of  and  unrelated  to  Mellon 
(the  Second  Fiduciary)  receives  advance 
written  notice  of  the  in-kind  transfer  of 
assets  of  the  CiFs  and  full  written 
disclosure  of  information  concerning 
the  Funds  (including  a  current 
prospectus  for  each  of  the  Funds  and  a 
statement  describing  the  fee  structure) 
and,  on  the  basis  of  such  information, 
authorizes  in  writing  the  in-kind 
transfer  of  the  Client  Plan's  assets  to  a 
corresponding  Fund  in  exchange  for 
shares  of  the  Fund. 

(e)  For  all  transfers  of  CIF  assets  to  a 
Fund  following  the  publication  of  this 
proposed  exemption  in  the  Federal 
Register,  Mellon  sends  by  regular  mail 
to  each  affected  Client  Plan  the 
following  infoirmation: 

(1)  Within  30  days  after  completion  of 
the  transaction,  a  written  confirmation 
containing: 

(i)  The  identity  of  each  security  that 
was  valued  forjpurposes  of  the 
transaction  in  Accordance  with  Rule 
17a-7(b)(4);        . 

(ii)  The  prictj  bf  each  such  security 
involved  in  the  transaction; 

(iii)  The  identity  of  each  pricing 
servic:e  or  mari^et  maker  consulted  in 
determining  th  rvalue  of  such  securities: 
and 

(2)  Within  9C  day.3  after  completion  of 
each  transfer,  aj  written  confirmation 
that  contains:  ' 

(!)  The  nuinlier  of  CIF  units  held  by 
till!  Client  Plan;immediately  before  the 
transfer,  the  related  per  unit  value,  and 
tlio  total  dollar|amount  of  such  CIF 
units;  and         J 

(ii)  The  niimbiir  of  siiares  in  the  Funds 
that  are  held  by  the  Client  Plan 
immediately  following  the  transfer,  the 
related  per  share  net  asset  value,  and  the 
total  dollar  amount  of  such  shares. 

(f)  The  conditions  set  forth  in 
paragraphs  (e),  (f)  and  (n)  of  Section  II 
below  are  satis  lied. 

.Section  II — Excrpption  for  Receipt  of 
Fees  I 

It  the  exemption  is  granted,  the 
ruslrictions  of  section  406(a)  and  4n6(b) 
of  the  Act  and  tihe  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (F)iof  the  Code,  shall  not 
npply,  as  of  November  5.  1993,  to  the 
receipt  of  fees  by  Mellon  from  the  Funds 
for  acting  as  anjinvestment  advisor  for 
the  Funds  as  wt;ll  as  for  providing  other 
services  to  the  Funds  which  are 
■'.sf'condary  services"  as  defined  in 
Section  V(h),  in  connection  with  the 


investment  by  the  Client  Plans  in  shares 
of  the  Funds,  provided  that  the 
following  conditions  and  the  general 
conditions  of  Section  IV  are  met: 

(a)  Each  Client  Plan  receives  a  cash 
credit  of  such  Plan's  proportionate  share 
of  all  fees  charged  to  the  Funds  by 
Mellon  for  investment  advisory  services 
and  "secondar)'  services",  including  any 
investment  adxTswy  fees  paid  by  Mellon 

.to  third  party  sub-ad\isers,  no  later  than 
the  same  day  as  the  receipt  of  such  fees 
by  Mellon,  the  crediting  of  all  such  fees 
to  the  Client  Plans  by  Mellon  is  audited 
by  an  independent  accounting  firm  on 
at  least  an  annual  basis  to  verify  the 
proper  crediting  of  the  fees  to  each 
Client  Plan. 

(b)  The  price  paid  or  received  by  a 
Client  Plan  for  shares  in  a  Fund  is' the 
net  asset  value  per  share  at  the  time  of 
the  transaction,  as  defined  in  Section 
V(e).  and  is  the  same  price  which  would 
have  been  paid  or  received  for  the 
shares  by  any  other  investor  at  that  time. 

(c)  Neither  Melion  nor  an  affiliate, 
including  any  officer  or  director  of 
Mellon,  purchases  or  sells  shares  of  the 
Funds  from  or  to  any  Client  Plan. 

(d)  No  sales  conunissions  are  paid  by 
the  Client  Plans  in  connection  with  the 
purchase  or  sale  of  shares  of  the  Funds 
and  no  redemption  fees  are  paid  in 
connection  with  the  sale  of  shares  bv 
the  Client  Plans  to  the  Funds. 

(e)  The  combined  total  of  all  ft.*es 
received  by  Mellon  for  the  provision  of 
services  to  a  Client  Plan,  and  in 
cionnection  with  the  provision  of 
services  to  the  Funds  in  which  the 
Client  Plan  may  invest,  are  not  in  excess 
of  "reasonable  compensation"  within 
the  meaning  of  section  408(b)(2)  of  the 
.Act. 

(f)  Mellon  does  not  receive  any  foes 
payable  pursuant  to  Rule  12b-l  under 
the  1940  Act  in  connection  with  the 
tran.sactions. 

(g)  The  Client  Plans  are  not  employee 
benefit  plans  sponsored  or  maintained 
by  Mellon. 

(h)  The  Second  Fiduciary  receives  full 
and  detailed  written  disclosure  of 
information  concerning  the  F^nds 
(including  a  current  prospectus  for  each 
of  the  Funds  and  a  statement  describing 
the  fee  structure)  in  advance  of  anv 
investment  by  the  Client  Plan  in  a  Fund. 

(i)  On  the  basis  of  the  information 
described  above  in  paragraph  (h).  the 
Second  Fiduciary  authorizes  in  writing 
the  investment  of  assets  of  the  Client 
Plan  in  each  particular  Fund  and  the 
fees  to  be  paid  by  such  Funds  to  Mellon. 

(j)  All  authorizations  made  by  a 
Second  Fiduciar}-  regarding  invest.ments 
in  a  Fund  and  the  fees  paid  to  Mellon 
are  subject  to  an  annual  reauthorization 
wherein  any  such  prior  authorization 


referred  to  in  paragraph  (i)  shall  be 
terminable  at  will  by  the  Client  Plan, 
without  penalty  to  the  Client  Plan,  upoa 
receipt  by  Mellon  of  written  notice  of 
termination.  A  form  expressly  pro\'iding 
an  election  to  terminate  the 
authorization  described  in  paragraph  (i) 
above  (the  Terminatirai  Form)  with 
instructions  on  the  use  of  the  form  must 
be  supplied  to  the  Second  Fiduciary  no 
less  than  annually.  The  instructions  for 
the  Termination  Form  must  include  the 
following  information: 

(1)  The  authorization  is  terminable  at 
will  by  the  Client  Plan,  without  penahy 
to  the  Client  Plan,  upon  receipt  by 
Mellon  of  written  notice  from  the' 
Second  Fiduciary;  and 

(2)  Failure  tot  return  the  Termination 
Form  will  result  in  continued 
authorization  of  Mellon  to  engage  in  the 
transactions  described  in  paragraph  (i) 
on  behalf  of  the  Client  Plan. 

(k)  The  Second  Fiduciary  of  each 
Client  Plan  invested  in  a  particular 
Fund  receives  full  written  disclosure  in 
a  Fund  prospectus  or  othenvise  of  any 
increases  in  the  rates  of  fees  charged  by 
Mellon  to  the  Funds  for  investment 
advi.sory  services  or  other  services  (i.e. 
"secondar\-  serxices")  even  though  such 
fees  will  be  credited  to  the  Client  Plan 
as  required  by  paragraph  (a)  above. 

(1)  On  an  annual  basis.  Mellon 
provides  the  Second  Fiduciary-  of  a    • 
Client  Plan  investing  in  the  Funds  with: 

(1)  A  copy  of  the  current  prospectus 
for  the  Funds  and.  upon  such 
ndiiciaPi's  request,  a  copy  of  the 
Statement  of  Additional  Information  for 
such  Funds  which  contains  a 
description  of  all  fees  paid  by  the  Funds 
to  .Mellon; 

(:;)  A  copy  of  the  annua!  financial 
di.sriosure  report  prepared  by  Mellon 
which  includes  information  about  the 
Fund  portfoUos  as  well  as  audit  findings 
of  an  independent  auditor  within  60 
days  of  the  preparation  of  the  report; 
and 

(3)  Oral  or  written  responses  to 
inquiries  of  the  Second  Fiduciary'  as 
they  arise. 

(ni)  With  respect  to  each  of  the  Funds 
in  which  a  Client  Plan  invests,  in  the 
event  such  Fund  places  brokeraoe 
tran.sactions  with  Mellon  or  an  affiliate. 
Mellon  will  provide  the  Second 
Fiduciary  of  such  Client  Plan  at  least 
annually  with  a  statement  specifying: 

(1)  The  total,  expressed  in  dollars, 
brokerage  commissions  of  each  Fund's 
portfolio  that  are  paid  to  Mellon  or  .in 
affiliate  by  such  Fund: 

(2)  The  total,  e.xpressed  in  dollars,  of 
brokerage  commissions  of  each  Fund's 
portfolio  that  are  paid  by  such  Fund  to 
brokerage  firms  unrelated  to  Mellon;        ' 
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(3)  The  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  to  Mellon  or  an 
afniiate  by  each  Fxmd  portfolio;  and 

(4)  The  average  brokerage 
commissions  per  share,  expressed  as 
cents  per  share,  paid  by  each  Fund 
portfolio  to  brokerage  firms  unrelated  to 
Mellon. 

(n)  All  dealings  between  the  Client 
Plans  and  the  Funds  are  on  a  basis  no 
less  favorable  to  the  Client  Pl-ins  than 
dealings  with  other  shareholders  of  the 
Funds. 

Section  III — Exemption  for  Transfers  of 
Client  Flan  Securities  from  Individual 
Portfolios 

The  restrictions  of  sections  406(a)  and 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (F)  of  the  Code, 
shall  not  apply  to  an  exchange  (the 
Exchange)  by  a  Client  Plan  of  securities 
for  shares  of  the  Funds  (other  than  an 
exchange  covered  by  Section  I  above), 
and  to  the  receipt  of  fees  by  Mellon  from 
the  Funds  for  acting  as  investment 
adviser  for  the  Funds  as  well  as 
providing  other  services  to  the  Funds 
which  are  "secondary  services"  as 
defined  in  Section  V(h),  in  connection 
with  such  an  investment  by  a  Client 
Plan  in  the  Funds,  provided  that  the 
following  conditions  and  the  general 
conditions  in  Section  IV  are  met: 

(a)  The  terms  of  the  transaction  are  at 
least  as  favorable  to  the  Client  Plan  as 
those  obtainable  in  an  arm's-length 
transaction  between  unrelated  parties. 

(b)  Each  Exchange  is  a  one-time 
transaction  between  a  Client  Plan  and 
the  Fund. 

(c)  All  or  a  pro  rata  portion  of  the 
assets  of  a  Client  Plan  held  by  Mellon 
in  an  investment  account  or  portfolio 
that  is  selected  by  the  Second  Fiduciary 
of  such  Client  Plan  for  an  Exchange  are 
transferred  in-kind  to  the  Funds  in 
exchange  for  shares  of  such  Funds. 

(d)  No  sales  commission  or  dealer 
mark-up  is  paid  by  the  Client  Plan  in 
connection  with  the  transaction. 

(e)  The  Exchange  meets  the 
requirements  of  the  particular  Fund  for 
an  in-kind  purchase  of  shares  of  the 
Fund. 

(0  One  of  the  following  conditions  is 
met: 

(1)  The  Client  Plan  receives  a  cosh 
credit  of  such  Plan's  proportionate  share 
of  all  fees  (including  all  investment 
advisory  fees  and  all  secondary  service 
fees)  charged  to  the  Funds  by  Mellon, 
less  any  fees  paid  by  Mellon  to  parties 
unrelated  to  Mellon  for  services  otiier 
than  investment  advisory  services 
provided  to  the  Funds,  no  later  than  the 


same  day  as  the  receipt  of  such  fees  by 
Mellon; 

(2)  The  assets  of  the  CHent  Plan 
invested  in  the  Funds  are  excluded  from 
the  assets  on  which  the  investment 
management  fees  paid  by  the  Client 
Plan  to  Mellon  are  determined;  or 

(3)  The  Client  Plan  pays  an 
investment  management  fee  to  Mellon 
based  on  total  Plan  assets  from  which  a 
credit  is  subtracted  representing  only 
the  Client  Plan's  pro  rata  share  of  the 
investment  advisory  fees  paid  by  the 
Funds  to  Mellon. 

(g)  For  purposes  of  the  Exchange,  the 
price  of  securities  is  established  as  of 
the  close  of  business  on  the  date  for  the 
Exchange  specified  in  the  written 
authorization  by  the  Second  Fiduciary, 
as  follows: 

(1)  If  the  security  is  described  in 
subparagraphs  (b)  (1)  through  (3)  of  Rule 
17a-7  under  the  1940  Act  (see  17  CFR 
270.  17a-7(b)  (l)-(3)),  in  accordance 
with  the  valuation  procedures  described 
in  those  paragraphs;  or 

(2)  If  the  security  is  not  described  in 
paragraph  (g)(1)  above,  by  the 
recognized,  independent  pricing  service 
or  services  disclosed  to  the  Second 
Fiduciary  described  in  paragraph  (j) 
below  prior  to  its  written  authorization 
of  the  Exchange.  If  no  price  is  available 
from  a  recognized,  independent  pricing 
service  for  such  date,  or  from  a 
sufficient  number  of  pricing  services  if 
more  than  one  is  to  be  used,  Mellon  will 
determine  the  price  by  averaging  the 
mean  of  the  closing  bid  and  asked 
quotation  for  each  of  two  or  more 
recognized,  independent  market 
markers  and/or  pricing  services  for  such 
securities  on  that  date. 

(h)  For  purposes  of  the  Exchange,  the 
price  paid  or  received  by  a  Client  Plan 
for  Fund  shares  is  the  net  asset  value 
per  share  at  the  time  of  the  transaction , 
as  defined  in  Section  V(e),  and  Mellon 
determines  the  value  of  the  securities 
exchanged  and  the  net  asset  value  of  the 
Funds  as  of  the  close  of  business  on  the 
same  day. 

(i)  Within  30  days  after  the 
authorization  of  the  Exchange,  the 
Second  Fiduciary  receives  a  written 
confirmation  that  reflects  the  price  of 
each  of  the  securities  involved  in  the 
Exchange.  For  those  securities  described 
in  paragraph  (g)(2)  above,  the 
confirmation  will  include  a  written 
disclosure  of  the  identity  of  the  pricing 
service  or  market  markers  consulted  in 
determining  the  value  of  the  securities. 

(j)  The  Second  Fiduciary  acting  j^or 
the  Client  Plan— 

(1)  Receives  advance  written 
disclosure  of  information  concerning 
the  Funds  (including  current 
prospectuses  for  the  Funds  and  a 


statement  describing  the  fee  structure  to 
be  used  to  comply  with  paragraph  (f) 
above)  and,  prior  to  the  Exchange, 
receives  in  writing  (A)  the  reasons  why 
Mellon  may  consider  such  Exchanges  to 
be  appropriate  for  the  Client  Plan  and  a 
list  of  the  securities  held  by  the  Client 
Plan  that  would  be  accepted  by  one  or 
more  Funds  with  respect  to  the 
Exchange,  (B)  the  date  the  Exchange  is 
to  occur,  and  (C)  an  explanation  of  the 
procedures  that  would  be  followed  for 
valuing  the  securities  for  purposes  of 
the  Exchange,  including  the  identity  of 
the  recognized,  independent  pricing 
service  or  services  that  will  value  .^ny  of 
the  securities  described  in  paragraph 
(g)(2)  above;  and 

(2)  On  the  basis  of  such  information, 
authorizes  in  writing  the  investment  of 
assets  of  the  Client  Plan  in  the  Funds 
through  the  Exchange  and  the  fees  to  be 
paid  by  the  Funds  to  Mellon. 

(k)  The  authorization  referred  to  in 
paragraph  (j)  is  terminable  at  will  by  the 
Client  Plan,  without  penalty  to  the 
Client  Plan,  upon  receipt  by  Mellon  of 
written  notice  of  termination.  A 
Termination  Form  expressly  providing 
an  election  to  terminate  the 
authorization  described  in  paragraph  (j) 
with  instructions  on  the  use  of  the  form 
must  be  supplied  to  the  Second 
Fiduciary  no  less  than  annually.  The 
instructions  for  the  Terinmation  Form 
must  include  the  following  information: 

(1)  The  authorization  is  terminable  at 
will  by  the  Client  Plan,  without  penalty 
to  the  Client  Plan,  upon  receipt  by 
Mellon  of  written  notice  from  the 
Second  Fiduciary;  and 

(2)  Failure  to  return  the  form  will 
result  in  continued  authorization  of  the 
investment  by  the  Client  Plan  in  the 
Funds  and  the  payment  of  fees  by  the 
Funds  to  Mellon. 

(1)  If  the  fee  structure  described  in 
paragraph  (f)(2)  or  (f)(3)  above  is 
followed,  the  Second  Fiduciary  is 
notified  of  any  change  in  any  of  the 
rates  of  the  fees  payable  to  Mellon  for 
investment  advisory  services  or 
secondary  services,  that  had  been 
disclosed  to  the  Second  Fiduciary  as 
described  in  paragraph  (j)  above,  at  least 
30  days  prior  to  the  effective  date  of 
such  change,  and  approves  in  writing 
the  continued  holding  of  any  Fund 
shares  acquired  by  the  Client  Plan  prior 
to  such  change  which  are  still  held  by 
the  Plan.  Such  approval  may  be  limited 
solely  to  the  investment  advisory  and 
other  fees  paid  by  the  Funds  in  relation 
to  the  fees  paid  by  the  Client  Plan  and 
need  not  relate  to  any  other  aspect  of 
such  investment. 

(m)  The  conditions  set  forth  in 
paragraphs  (c).  (e),  (f),  (g),  (1),  (m),  and 
(n)  of  Section  II  above  are  satisfied. 


Section  IV — General  Conditions 

(a)  Mellon  maintains  for  a  period  of 
six  years  the  records  necessary  to  enable 
the  persons  described  below  in 
paragraph  (b)  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  e.xcept  thqt  (1)  A  prohibited 
transaction  will  not  be  considered  to 
have  occurred  sf,  due  to  circumstances 
beyond  the  control  of  Mellon,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six-year  period,  and  (2)  no 
party  in  interest  other  thanMellon  shall 
be  subject  to  the  civil  penalty  that  may 
be  assessed  under  section  502(i)  of  the 
Act  or  to  the  taxes  imposed  bv  section 
4975  (a)  and  (b)  of  the  Code  if  the 
records  are  not  maintained  or  are  not 
available  for  examination  as  required  by 
paragraph  (b)  below. 

(I))  (1)  E.xcept  as  provided  below  in 
paragraph  {b)(2)  and  notwithstanding 
any  provisions  of  section  504(a)(2)  of 
the  Act,  the  records  referred  to  in      • 
paragraph  (a)  aire  unconditionally 
available  at  th0ir  customary  location  for 
examination  during  norma!  business 
hours  by —        j 

(!)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service. 

(ii)  Any  fidupiary  of  the  Client  Plans 
who  has  authority  to  acquire  or  di.spo.se 
of  shares  of  the  Funds  owned  by  the 
Client  Plans,  ofany  duly  authorized 
employee  or  rejpresentative  of  such 
fiduciary,  and  ' 

(iii)  Any  participant  or  beneficiary  of 
the  Client  Plans  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  None  of  tjie  persons  described  in 
paragraph  (b)(1)  (ii)  and  (iii)  shall  be 
authorized  to  examine  trade  secrets  of 
Mellon,  or  commercial  or  financial 
Miformation  which  is  privileged  or 
confidential.    1 1 

Section  V — Definitions 

For  purposes  of  this  proposed 
exemption: 

(a)  The  term -"Mellon"  means  the 
Mellon  Bank,  N.A.  and  any  affiliate 
thereof  as  defined  below  in  paragraph 
(b)  of  this  section. 

(b)  An  "affiliate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person: 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  excrdse  a  controlling 
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influence  over  the  management  or 
poUcies  of  a  person  other  than  an 
individual. 

(d)  The  term  "Fund"  or  "Funds"  shall 
include  the  Laurel  Funds,  Inc.  (a/k/a  the 
Dreyfus  Funds  or  the  Premier  Funds),  or 
any  other  diversified  open-end 
investment  company  or  companies 
registered  under  the  1940  Act  for  which 
Mellon  serves  as  an  investment  adviser 
and  may  also  ser\e  as  a  custodian, 
dividend  disbursing  agent,  shareholder 
servicing  agent,  transfer  agent.  Fund 
accountant,  or  provide  some  other 
"secondary  service"  (as  defined  below 
in  paragraph  (h)  of  this  Section)  which 
has  been  approved  by  such  Funds. 

(e)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
the  Fund's  prospectus  and  statement  of 
additional  information,  and  other  assets 
belonging  to  the  Fund  or  portfolio  of  the 
Fund,  less  the  liabilities  charged  to  each 
such  portfolio  or  Fund,  by  the  number 
of  outstanding  shares. 

(f)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(fi)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(g)  The  term  "Second  Fiduciary" 
means  a  fiduciary  of  a  Client  Plan  who 
is  independent  of  and  unrelated  to 
Mellon.  For  purposes  of  this  exemption, 
the  Second  Fiduciary  will  not  be 
deemed  to  be  independent  of  and 
unrelated  to  Mellon  if: 

(1)  Such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  Mellon: 

(2)  Such  fiduciary,  or  any  officer, 
director,  partner,  employee,  or  relative 
of  the  fiduciary  is  an  officer,  director, 
partner  or  employee  of  Mellon  (or  is  a 
relative  of  such  persons): 

(3)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
exemption. 

If  an  officer,  director,  partner  or 
employee  of  Mellon  (or  relative  of  such 
persons),  is  a  director  of  such  Second 
Fiduciary,  and  if  her  or  she  abstains 
from  participation  in  (i)  the  choice  of 
the  Client  Plan's  investment  adviser,  (ii) 
the  approval  of  any  such  purchase  or 
sale  between  the  Client  Plan  and  the 
Funds,  and  (iii)  the  approval  of  any 
change  in  fees  charged  to  or  paid  by  the 
Client  Plan  in  connection  with  any  of 
the  transactions  described  in  Sections  1 


and  II  above,  then  paragraph  (g)(2)  of 
this  section  shall  not  apply. 

(h)  The  term  "secondarv'  serxice" 
means  a  service  other  than  an 
investment  management,  investment 
advisory,  or  similar  ser\'ice,  which  is 
provided  by  Mellon  to  the  Funds. 
However,  for  purposes  of  this 
exemption,  the  term  "secondary 
service"  will  not  include  any  brokerage 
services  provided  to  the  Funds  by 
Mellon  for  the  e.xecution  of  securities 
transactions  engaged  in  by  the  Funds. 

(i)  The  term  "Termination  Form" 
means  the  form  supplied  to  the  Second 
Fiduciary  which  expressly  provides  an 
election  to  the  Second  Fiduciary  to 
terminate  on  behalf  of  a  Client  Plan  the 
authorization  described  in  naragraph  (j) 
of  Section  II.  Such  TerminaTion  Form 
may  be  used  at  will  by  the  Second 
Fiduciary  to  terminate  an  authorization 
without  penalty  to  the  Client  Plan  and 
to  notify  Mellon  in  writing  to  effect  a 
termination  by  selling  the  shares  of  the 
Funds  held  by  the  Client  Plan 
requesting  such  termination  within  nne 
business  day  following  receipt  by 
Mellon  of  the  form:  provided  that  if.  due 
to  circumstances  beyond  the  control  of 
Mellon,  the  sale  cannot  be  executed 
within  one  business  day.  Mellon  shall 
have  one  additional  business  dav  to 
complete  such  sale. 
EFFECTIVE  DATE:  If  the  propo.sed 
exemption  is  granted,  the  e.xemption 
will  be  effective  November  ,5.  1093.  lor 
those  transactions  described  in  Sections 
I  and  II  above. 

Stiimnar}-  of  Facts  and  Rt'pivsi-nUitions 

1.  Mellon  Bank.  N.A.  (Mellon  Bank)  is 
a  national  banking  assoc:iation  with  its 
principal  offices  located  in  Pittshup^h. 
Pennsylvania,  and  is  a  subsidiary  of 
Mellon  Bank  Corporation  (referred  tu 
herein  together  with  its  affiliates  as 
"Mellon  ").  .A.s  of  December  31.  1902. 
Mellon  Bank  provided  trust  services  for 
approximately  3.642  employee  benefit 
plans,  and  had  total  assets  under 
management  of  approximatelv  S41 
billion.  As  of  that  same  date.  .Mfllon 
Bank  had.  in  combination  uitli  other 
subsidiaries  of  Mellon  Bank 
Corporation,  total  assets  of 
approximately  S31.f)  billion. 

Mellon  nets  as  a  trustee,  directed 
trustee,  investment  manager,  and/or 
cvi.stodian  for  the  Client  Plans.  The 
Client  Plans  include  various  pension, 
profit  sharing,  and  stock  bonus  plans  as 
well  as  voluntary  employees' 
beneficiary  associations,  supplemental 
unemployment  btmefit  plans,  simplified 
employee  benefit  plans,  retirement 
plans  for  .self-employed  individuals  (i.e 
Keogh  Plans)  and  individual  retirement 
accounts  {IR.^s).  Mellon's  status  as  a 
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fiduciary  with  investment  dis4.Tetion  for 
a  Client  Plan  arises  out  of  its 
relationship  as  a  trustee  or  investment 
manager,  but  not  from  the  rendering  of 
any  investment  advice  to  a  third  party 
that  has  investment  discretion  under  the 
Plan.  Mellon,  in  its  capacity  as  a 
fiduciary  of  the  Client  Plans,  may 
exercise  investment  discretion  for  all  or 
a  portion  of  the  assets  of  such  Client 
Plans.  As  a  custodian  or  directed  trustee 
of  a  Client  Plan.  Mellon  has  custody  of 
Plan  assets,  collects  all  income, 
performs  bookkeeping  and  acr^imting 
.services,  generates  periodic  statements 
of  account  activity  and  other  reports, 
and  makes  payments  or  distributions 
from  the  account  as  directed.  However, 
Mellon  has  no  duty  as  a  cu.stodian  or 
directed  trustee  to  review  investments 
nr  make  recommendations,  acting  only 
as  directed  by  an  authorized  Second 
Fiduciary 

2.  Mellon  is  in  the  procttss  of  making 
n  series  of  mutual  fund  portiolios  within 
the  Laurel  Funds.  Inc.  la/k/a  Dreyfus 
Funds  or  Premier  Funds!  (i.e.  the 
Fluids)  available  to  some  of  the  Client 
Plans  as  alternatives  to  or  in  place  of 
some  of  its  coUettive  funds  (i.e.  the 
("IFs).  Mellon  requests  an  exemption  for 
investments  in  a  Fund  which  occur 
through  an  in-kind  transfer  of  a  Client 
Plan's  pro  rata  share  of  assets  from 
either  a  terminating  or  partially 
lerminating  CIF  to  a  corresponding 
Fund  in  exchange  for  shares  of  such 
Fund.  Mellon  also  requests  an 
exemption  for  the  rt!ceipt  of  fees  from 
the  Funds  in  connection  with  the 
investment  of  assets  of  a  Client  Plan 
(including  any  assets  of  a  Client  Plan 
which  were  held  in  a  tenninating  or 
partially  terminating  CIF)  for  whicii  it 
acts  as  a  trustee,  dire<.ted  trustee, 
investment  manager,  or  custodian,  in 
shares  of  the  Funds  in  instances  where 
Mellon  is  an  investment  adviser  for  the 
Funds  as  well  as  a  tnistodian,  dividend 
disbursing  agent,  shareholder  servicing 
agent,  transfer  agent,  and/or  Fund 
acicountanf .  or  provides  some  other 
secondary  service  to  the  Funds.  Finally. 
Mellon  seeks  exemptive  relief  to  be  .nble 
to  transfer  .securities  in-kind,  rather  than 
in  cosh,  from  a  Client  Plan's  individual 
investment  portfolio  (which  is  not  a 
CIF)  to  a  Fund  in  exrJiange  for  shares  of 
the  Fund  to  avoid  the  additional 
transaction  costs  involved  in  disposing 
of  and  re-acquiring  the  securities  on  the 
open  market. 

To  avoid  charging  existing  Client 
Plans  any  additional  fees  in  connection 
with  investments  in  thc'Funds, 
primarily  as  a  result  of  the  in-kind 
transfers  of  CIF  a.ssets.  Melton  has 
implemented  a  fee  struc;t»ire  under 
which  the  Client  Plans  do  not  liear  any 


part  of  the  fees  charged  by  Mellon  to  the 
Funds  (as  discussed  further  below). 
Under  this  arrangement,  Mellon  charges 
its  negotiated  fees  to  the  Client  Plans 
and  also  charges  the  Funds  for 
investment  advisory  services  as  well  as 
.secondary  services.  Mellon  then  credits 
as  cash  to  each  Client  Flan  its 
proportionate  share  of  ail  fees  paid  by 
the  Funds  to  Mellon,  no  later  than  the 
same  day  as  the  payment  of  the  fees  to 
Mellon.  Therefore,  Mellon  retains  only 
the  Plan-level  fees  for  services  to  the 
Client  Plans.  However,  as  noted  in 
Paragraph  11  below,  a  Client  Plan  may 
have  an  alternative  fee  structure  for 
investments  made  into  a  Fund  through 
an  in-kind  transfer  of  securities  from  on 
individual  portfolio.  Under  these 
arrangements.  Mellon  would  retain  fees 
received  from  the  Fund  for  secj5)jdary 
services  and  would  either  cTedit  to  each 
Client  Plan  the  fees  received  from  the 
Funds  for  inve.stment  advisory  .s«irvices 
or  would  not  charge  the  Client  Plan  a 
Plan-level  investment  management  fee 
for  those  assets  invested  in  the  Fund.  In 
such  instances,  the  Second  Fiduciary's 
choice  of  whether  to  obtain  either  a  full 
or  partial  credit  of  Fund  fees  paid  by  the 
Funds  to  Mellon  shall  be  made  in 
writing  prior  to  any  in-kind  transfer  of 
securities  into  a  Fund  following  full 
disclosure  of  all  relevant  information 
concerning  the  various  fee  sfnnlures. 

3.  The  Funds  are  a  Maryland 
corporation  organized  as  open-end 
investment  companies  registered  under 
the  1940  Act.  The  Funds  consist  of  a 
series  of  investment  portfolios  (<  ach  a 
"Fund")  representing  distinct 
investment  vehicles,  which  have  their 
own  prospectuses  or  joint  prospectuses 
with  one  or  more  other  Funds.  The 
shares  of  each  Fund  represent  a 
proportionate  interest  in  the  assets  of 
that  Fund. 

The  Funds  involved  in  the  initial 
transfer  transactions  were:  (i)  The  Laurel 
Intermediate  Income  Portfolio;  (ii)  The 
Laurel  Stock  Portfolio;  (iii)  The  laurel 
Prime  Money  Market  I  Portfolio;  and  (iv) 
The  Laurel  Short-Term  Botid  Portfolio. 
Additional  Funds  that  were  available  for 
investment  in  connection  with  the 
transactions  described  herein  following 
the  initial  transfer  transactions 
included:  (i)  The  Laurel  Midcap  Stock 
Portfolio:  (ii)  The  Laurel  Bond  Market 
Index  Portfolio;  and  (iii)  The  iMiumt  SJdP 
.SOO  Index  Portfolio. 

The  applicant  states  that  Mellon 
subsequently  acquired  The  Dreyfus 
Corporation  (Dreyfus),  the  .sponsor  of 
the  Dreyfus  family  of  mutual  fimds,  in 
August  1994.  Thus,  Dreyfus  i.s  now  an 
affiliate  of  Mellon.  Asa  result  of  this 
acquisition,  changes  have  been  n»ade  to 
the  names  of  the  llaurel  Funds  and  th(! 


parties  providing  servicjis  to  the  F'unds. 
Fffective  October  1994,  the  Laurel 
Funds  have  changed  their  names  to 
include  "Dreyfus"  or  "Premier" 
(another  name  used  by  Dreyfus).  Some 
of  the  Funds  retain  "Laurel"  as  part  of 
their  names  so  as  not  to  confuse  them 
with  existing  Dreyfus  Funds. 

Shares  of  all  Funds  are  offered  lo  trust 
account  custonuirs  of  Mellon.  in<;luding 
the  Client  Pl.uis.  as  a  means  of  a(,t]i!iring 
an  interest  in  a  diversified  |>ort folio  of 
investments.  Mellon  states  that  ea«;h 
series  of  Fwiul  shares  are  offered  to  the 
Client  Plans  \iuder  terms  and  conditions 
which  are  at  least  as  favorable  to  the 
Plans  as  the  terms  and  conditions 
available  to  other  shareholders  of  the 
Fund.  Mellon  states  further  Ih.nt 
additional  I'uiuls  may  Ix!  created  in  tin; 
future  that  will  receive  assets  from  flFs 
or  otherwise'  he  uscid  for  investment  by 
(Client  Plans 

4  M(rll(>n  ser\ed  as  the  investntent 
.i(l\'ser  to  ea(.h  Fund  until  the 
acquisition  ol  Dreyfus  Dn;yfus,  as 
Mellon"saffiliat(\  is  now  the  huestcienf 
adviser  to  the  Funds  and  receiv  es 
investmciil  advisory  lees  from  (>at;h 
Fund  that  may  varj'  between  {).2t)%  ,(!!d 
L.^O'N.  of  the  Funds  average  n<!t  a;is(»?s 
on  an  annual  basis,  depending  on  the 
particular  Fund.  As  noted  above,  Melluu 
also  previously  served  as  the  ciisindinu, 
dividend  disbursing  agent,  shareholder 
servicing  agent,  transfer'agent.  ami  fund 
accountant,  for  whicli  it  was  entitled  lo 
receive  fees  from  the  I'unds  '  Me.Hon 
i:ontinues  lo  provide  siii.li  "secomfciiy 
services  ■  to  the  Funds.  However,  siiiie 
the  acquisition  of  Dreyfus,  the  new- 
transfer  agent  is  The  Sharehol(h;r 
Ser\  ices  Group.  Inc.,  an  inde|«iiulenr 
jiarty 

Until  Mellon's  afxjuisition  of  Drpyfus 
the  Funds'  administrator  antl  distributor 
were  Frank  Russell  Investment 
ManaL',eiiient  Company  and  Kussell 
Fluid  Distributors.  Inc.  (collectively,  the 
Russell  Companies).  The  applicant 
stales  that  the  Russell  Companies  wert> 
independent  of  and  unaffiliatcfl  with 
Mellon.  The  ntnv  administrator  ami 
distributor  is  Premier  Mutual  Fund 
Services,  Inc.  (Premier  Ser\  u:es).  Mi;ili)ii 
represimts  that  Premier  Serviiujs  is  al.so 
indepeiulent  of  Mellon  and  its  affduites 


"   Ihi'  l-iiiiiis  .".i.iy  ;>s«  fjiok'T  iIc.iltT.N  llul  .i.-i; 
.ilfili.  IM  (;f  Ntr!!i)i)  lo  provicii>  ^milrnip*  vrtir-fK  fk 
ihc  I'liiiilv  rhn  MpjiliraiU  .^laJis  thjl  siirli  hni«>![;i>;i> 
M>r\  iivs  wijiiiil  lir  prDvrder)  in  .irroriiani  f  w  ih 
sfUinn  17(i'I  ol  lhi>  l'J40  Ai.l.  ,i.s  jrxjinulisi.  amt  Kiitt 
I7c-1  thi^roiiiitiir  Krili-  17o-l  roijiinis,  .ii;!i.r..i;ullii?r 
lhiii!;.s,  th.it  li'.i'  (■'lillmis^iull.^,  Uv>  ur  tilhiM 
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I)y  .III  .illili.tli'of  .111  invMlnient  rnmiKtriy'i 
i!ivi)s;.nif:it  j<i\  i.>,or  iir.isl  In;  ri^'i.suiubl<!  .nn!  W>: 
I  i);n|)iiri'»i  'o  whiil  iilhi'r  bnikiT.-i  rotcivi;  fiii 
(.iMi!ii.ir.i()li'  iMiisiii  lions  iruolrin^  sifiii'.>r 
*,<*»  :;li!ii*s 


The  Fund  administrator  receives 
annual  fees  of  $.500,000  plus  an  asset- 
based  component,  which  is  0.01%  of  the 
aggregate  assets  of  the  Funds  up  to  $10 
billion  and  0.005%  of  assets  over  SlO 
billion.  The  asset-based  fee  is  payable 
monthly,  charged  pro  rata  to  each  Fund 
on  its  average  daily  net  assets  for  the 
month.  The  administrator  is  also 
entitled  to  receive  reimbursement  from 
the  Funds  for  the  start-up  costs  of 
certain  new  Funds.  Under  the  current 
arrangement,  the  Fund  distributor  is 
reimbursed  for  certain  of  its  Fund 
distribution  fees  and  expenses  by 
Mellon.  The  Client  Plans  are  not 
charged  sales  commissions,  redemption 
fees,  or  distribution  expenses  on  their 
transactions  or  investments  in  Fund 
shares. •• 

In-Kind  Transfers  of  CIF  Assets 

,T.  Mellon  is  offering  the  Funds  as 
alternatives  or  replacements  for  a 
number  of  thelCIFs  currently  used  by 
Client  Plans.  Ih  connection  with  making 
these  Funds  avnilable  to  a  Client  Plan, 
Mellon  is  transferring  in-kind  the  Plan's 
assets  currently  invested  in  a  particular 
CIF  to  a  corresponding  Fund  with 
substantially  similar  investment 
objectives,  if  a  Second  Fiduciary  for  the 
Client  Plan  prbvides  prior  written 
authorization  for  the  transfer  following 
receipt  of  full  fmd  detailed  written 
disclosures  regarding  the  particular 
Fund  and  related  fees. 

Mellon  represents  that  a  principal 
reason  for  offering  Client  Plans  the 
opportunity  tcj  transfer  their  CIF 
investments  to  the  Funds  is  that  in 
many  cases  the  interests  of  such  Plans 
would  he  better  served  by  the  use  of 
mutual  funds  tmd  Mellon's  customers 
have  expressed  an  interest  in  having 
mutual  funds  available  as  investment 
vehicles.  In  this  regard,  mutual  funds 
are  valued  on  e  daily  basis,  whereas 
most  of  the  CIFs  are  valued  weekly  or 
monthly.  The  daily  valuation  permits  (i) 
immediate  in\iestment  of  Plan 
contributions  jn  varied  types  of 
investments;  (jij  greater  flexibility  in 
transferring  assets  from  one  type  of 
investment  to  another;  and  (iii)  daily 
redemption  of  investments  for  purposes 


■  Mellon  represditt 
.i  IJistribmionand  ' 
\Sii-i  under  tho  1 
lh«'  Funds  paid  tht 
(i;^;:iljiitor  under  s 
Ait'f.  the  distributiji 
t"r•^  .ind  pxpenses 
;::>Tii.  as  described 
Moilim  sidles  Ihal 
'•■•i.;:d>  again  in  the 
'11 .1  class  of  Fund 
r..i\i;  invested.  In 
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s  ihat  all  Funds  h.ivc  adopted 
Service  Plan  pursuant  to  Rulo 
to  .'Kct.  Prior  to  July  28,  1992. 
fees  and  exponsps  payable  lo  the 
Uth  plan.  However,  .since  that 
has  waived  its  rights  to  those 
i|  exchange  for  Mellon  payinj; 
4i  the  prospectus  for  each  Fund 
hese  fees  may  \w  charged  to  the 
^tiire.  but  will  not  be  charged 
nares  in  which  the  Client  Plans 

ition.  Mellon  does  not  and 
payable  pursuant  to  Kulc  12b- 

transactions  involving  any 


add 


il!i 


of  making  distributions.  In  addition, 
information  concerning  the  investment 
performance  of  mutual  funds  will  be 
available  on  a  daily  basis  in  newspapers 
of  general  circulation,  which  will  allow 
Client  Plan  sponsors  and  participants  to 
monitor  the  performance  of  their 
investments  on  a  daily  basis. 
Furthermore,  unlike  CIF  units,  mutual 
fund  shares  can  be  given  to  participants 
in  plan  distributions,  thus  avoiding  the 
expense  and  delay  of  liquidating  plan 
investments  and  facilitating  roll-overs 
into  IRAs. 

6.  Prior  to  investing  any  Client  Plan's 
assets  in  a  Fund,  Mellon  obtains  written 
approval  from  the  Second  Fiduciary  for 
the  Client  Plan,  who  generally  is  either 
the  Client  Plan's  named  fiduciarv, 
trustee  (if  other  than  Mellon),  or  the 
sponsoring  employer.  Mellon  provides 
the  Second'Fiduciary  with  a  current 
prospectus  for  that  Fund  and  a  written 
statement  giving  full  disclosure  of  the 
structure  under  which  Mellon's 
inve.stment  advisory  and  other  fees  will 
be  credited  back  to  the  Client  Plan.  The 
disiclosure  statement  describes  whv 
Mellon  believes  the  investment  of  assets 
of  the  Client  Plan  in  the  Funds  mav  be 
appropriate.  The  disclosure  statement 
also  describes  any  limitations  on  Mellon 
regarding  which  plan  assets  may  be 
invested  in  shares  of  the  Funds  and  the 
nature  of  such  limitations. 

On  the  basis  of  such  information,  the 
Second  Fiduciary  authorizes  Mellon  to 
invest  the  Client  Plan's  assets  in  the 
Fund(s)  and  to  receive  fees  from  the 
Fund(s).  In  connection  with  the  asset 
transfers  from  the  CIFs,  if  the  Second 
Fiduciary  has  not  provided  Mellon  with 
its  approval  of  investment  in  a 
corresponding  Fund  by  the  deadlini! 
established  for  approvals  of  transfers 
from  a  CIF,  the  Client  Plan  continues  to 
be  invested  in  that  CIF.  However,  if  the 
CIF  is  terminated,  the  Client  Plan 
receives  a  distribution  from  the  CIF 
which  is  then  invested  in  an  appropriate 
inve.stment  vehicle  other  than  the 
Funds,  in  accordance  with  the  terms  of 
the  Client  Plan. 

Any  authorization  for  investment  hv  a 
Client  Plan  in  shares  of  a  Fund  and  the 
fees  paid  to  Mellon  is  terminable  at  will 
by  the  Second  Fiduciary,  without 
penalty  to  the  Client  Plan,  upon  receipt 
by  Mellon  of  written  notice  of 
termination.  A  Termination  Form 
expressly  providing  an  election  to 
terminate  the  authorization  with 
instructions  on  the  use  of  the  form  is 
supplied  to  the  Second  Fiduciary  no 
less  than  annually.  The  Termination 
Form  instructs  the  Second  Fiduciary 
that  the  authorization  is  terminable  at 
will  by  the  Client  Plan,  without  penalty 
to  the  Client  Plan,  upon  receipt  by 


Mellon  of  written  notice  from  the 
Second  Fiduciarj-  (through  the  return  of 
such  form),  and  that  failure  to  return  the 
Termination  Form  results  in  continued 
authorization  of  Mellon  to  engage  in  the 
subject  transactions  on  behalf  of  the 
Client  Plan. 

Mellon  states  that  the  Termination 
Form  may  be  used  to  notify  Mellon  in 
writing  to  effect  a  termination  by  selling 
the  shares  of  the  Funds  held  by  the 
Client  Plan  requesting  such  termination 
within  one  business  day  following 
receipt  by  Mellon  of  the  form;  provided 
that  if,  due  to  circumstances  beyond  the 
control  of  Mellon,  the  sale  cannot  be 
executed  within  one  business  dav, 
Mellon  shall  have  one  additional 
business  day  to  complete  such  sale. 

The  Second  Fiduciary  will  receive 
notice  of  any  increases  in  the  rates  of 
fees  charged  by  Mellon  to  the  Funds  for 
investment  advisory  services  as  well  as 
for  secondary  senices,  through  an 
updated  prospectus  or  otherwise. 
However,  such  notice  will  not  be 
accompanied  by  an  additional 
Termination  Form  siiu:e  all  increases  in 
investment  advisory  fees  and  .secondarv 
fees  will  be  credited  by  Mellon  to  the 
Client  Plans  and  uill  be  subject  to  an 
annual  reauthorization  as  described 
above. 

Mellon  stales  that  the  Second 
Fiduciary  receives  an  updated 
prospectus  lor  each  Fund  at  least 
annually  and  either  annual  or  semi- 
annual reports  for  each  Fund.  .Vlellon 
also  provides  monthly  orquarterlv 
reports  to  the  Second  Fiduciary  of  all 
transactions  engaged  in  by  the  Client 
Plans,  including  purchases  and  sales  ot 
the  Fund  shares. 

The  Funds  may  use  broker-dealers 
that  are  affiliates  of  Mellon  to  provide 
brokerage  services  to  the  Funds.  As 
noted  in  Footnote  2  above,  such 
brokerage  services  would  be  provided  iii 
accordance  with  .section  17(e)  of  the 
1940  Act  and  Rule  17e-l  thereunder 
Mellon  represents  that  it  will  provide  at 
least  annually  to  the  Second  Fiduciarv 
of  any  Client  Plan  that  invests  in  the 
Funds  written  disclosures  indicating  the 
following:  (i)  The  total,  expressed  in 
dollars,  brokerage  commissions  of  each 
Fund's  portfolio  that  are  paid  to  Mellon 
or  an  affiliate  by  such  Fund:  (ii)  the 
total,  expressed  in  dollars,  of  brokerage 
commissions  of  each  Fund's  portfolio 
that  are  paid  by  such  Fund  to  brokerage 
firms  unrelated  to  Mellon;  (iii)  the 
average  brokerage  commissions  per 
share,  expressed  as  cents  per  share,  p  lid 
to  Mellon  or  an  aftiliate  by  each  Fund 
portfolio;  and  (iv)  the  average  brokerage 
commissions  per  share,  expressed  .is 
cents  per  share,  paid  by  each  Fund 
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portfolio  to  brokerage  Hrms  unrelated  to 
Mellon. 

7.  Prior  to  November  5,  199.3.  Mellon 
generally  Invested  a.ssets  of  Client  Plans 
for  which  it  acted  as  a  trustee  with 
investment  discretion  in  a  series  of  C3Fs. 
In  addition,  certain  Client  Plans  where 
investment  decisions  were  directed  by  a 
Second  Fiduciary  generally  used  a  CIF 
as  an  investment  option  for  individual 
accounts  in  the  Client  Plans.  However, 
on  Friday.  November  5, 1993,  Mellon 
terminated  several  of  its  CIFs  (as  noted 
below)  and  transferred  in-kind  the 
assets  that  were  in  these  CIFs  to  various 
corresponding  Funds.  Mellon  represents 
that  the  initial  acquisition  of  shares  in 
the  Funds  by  Client  Plans  invested  in 
the  CIFs  was  accomplished  by 
distributing  the  CIF  assets  to  the  Client 
Plans,  and  then  transferring  these  a.ssets 
from  the  Client  Plans  to  the 
corresponding  Funds. 

Melton  anticipates  that  there  will  be 
additional  in-kind  transfers  of  CIF  assets 
lo  the  Funds  in  the  future.  Such 
transfers  will  normally  take  place  over 
a  weekend.  The  .steps  involved  in 
transferring  the  assets  of  a  CIF 
attributable  to  a  Client  Plan's 
investment  to  a  corresponding  Fund  are 
as  follows: 

(a)  Prior  to  the  transfer,  the  assets  of 
the  CIF  are  reviewed  to  determine 
whether  they  are  appropriate 
investments  for  the  corresponding 
Fund,  consistent  with  the  Fund's 
investment  objectives  and  policies  as 
well  as  the  applicable  requirements 
under  the  1940  Act  and  the  Code. 
Mellon  determines  whether  the  assets 
are  capable  of  being  divided  between 
the  CIF  and  the  Fund  (or  among  the 
Client  Plans  receiving  distributions,  if 
the  QF  is  terminating).  As.sets  that  are 
not  appropriate  investments  for  the 
corresponding  Fund  or  are  not  (uipable 
of  being  divided  are  liquidated  prior  to 
the  transfer  date.^ 

(b)  For  purposes  of  the  transfer,  the 
values  of  the  CIF  assets  are  determined 
based  on  market  value  as  of  the  close  of 
business  on  the  Friday  preceding  the 
transfer.  Values  are  determined  in  a 
single  valuation  in  accordance  with  the 
valuation  procedures  described  in  Rule 
17a-7(b)  under  the  1940  Act.  17  CFR 
270.17a-7(b).«  As  noted  below  in 


'  Mdlon  Slates  ibal  such  assets  are  sold  in  the 
open  market  and  are  not  sold  thnuigh  at>y  brokerage 
Tirm  afTilialpd  with  Mellon 

"Rule  17a-7  [)«rmils  transai,1io!«  between 
investment  funds  that  use  the  same  invextment 
aiivisor.  subject  to  certain  comlitiuiui.  Rule  17a-7 
requires,  among  other  things,  that  such  ir.u-.sj<:iions 
be  effected  at  the  "imiependent  current  market 
pi  iCe"  (or  each  security,  involve  only  securities  for 
Ahich  market  quotations  arc  readi'y  available, 
involve  no  brokerage  conrunissiuns  or  other 
icmimeration.  and  comply  with  v,ilu,*tion 


paragraph  (e).  the  valuation  of  the 
se{.urities  is  performed  in  the  same 
manner  for  both  the  CIF's  assets  and  the 
corresponding  Fund's  assets  at  the  close 
of  the  same  business  day  using 
independent  market  sources. 

(c)  Having  established  the  value  of  the 
CIF  assets,  the  CIF  accounting  unit 
determines  the  value  of  each  Client 
Plan's  investment  in  the  CIF.  If  the 
Client  Plan  is  transferrihg  its 
investment,  or  if  the  CIF  is  terminating, 
the  Plan's  pro  rata  share  of  each 
investment  is  distributed  to  the  Client 
Plan,  either  in  kind  if  all  the  QF  assets 
are  securities,  or  partly  in  kind  and 
partly  in  cash  if  part  of  the  CIF  assets 
consist  of  cash.  Thus,  each  Client  Plan 
receives  a  pro  rata  share  of  each  security 
and  any  cash.  The  CIF.  if  not 
terminating,  retains  the  securities  and 
cash  representing  the  pro  rata  shares  of 
the  Client  Plans  that  are  not  transferring 
their  investments  to  the  Funds.^ 

(d)  If  the  Second  Fiduciary  provides 
written  approval  of  the  transfer  of  its 
CIF  investments  to  the  Fund  by  the 
deadline  set  for  such  approval,  the 
assets  and  cash  received  by  the  Client 
Plan  from  the  CIF  are  contributed  to  the 
corresponding  Fund  to  pun:hase  shares 
of  that  Fund  through  an  exchange  of 
securities  or  investment  of  cash. 
Exchanges  are  conducted  in  acxordance 
with  the  procedures  described  in  the 
Fund  prospectus,  which  provide  that 
the  securities  being  exchanged  need  to 
meet  the  receiving  Fund's  investment 
objectives,  policies  and  limitations, 
have  a  readily  ascertainable  market 
value,  be  liquid,  and  not  be  subject  to 
resale  restrictions. 

(e)  The  securities  received  by  the 
Fund  are  valued  by  the  Fund  for 
purposes  of  the  in-kind  transfer 
transaction  in  the  same  manner  as  of  the 
same  business  day  as  the  assets  were 
valued  by  the  correspondii>g  CIF  and 
the  per-share  value  of  the  Fund  shares 
issued  are  based  on  the  Fund's  then- 
current  net  asset  value  as  of  such  date. 
Therefore,  the  value  of  a  Client  Plan's 
investment  in  a  Fund  as  of  the  start  of 
business  the  following  Monday,  based 
on  the  Client  Plan's  pro  rata  share  of  the 
underlying  market  value  of  the 
securities  transferred  to  the  Funds,  is 
the  same  as  the  value  of  its  investment 


procedurrs  adopted  by  the  boanl  of  directors  of  the 
investment  company  to  ensure  that  all  nu)uirctuenls 
of  the  Kiile  are  satisfied 

'  Such  distributions  are  m.ide  in  contpli.'mce  wi;h 
12  CFR  9.18<b)(6).  which  requires  that  distributions 
in  kind  from  ClKs  must  be  made  "ratably"  The 
Client  Plans  withdrawing  from  (he  CJF  an<l  liie 
Client  Plans  remaining  invested  in  the  CIF  c.ich 
receive  their  pro  rata  portions  of  each  CJF  asMrt  and 
the  CtF  cash,  so  that  both  groups  of  Plans  rei.iin  the 
samea.ssct  qualify  and  liquidity  following  the 
transfers. 


in  the  corresponding  CIF  as  of  the  close 
of  business  the  previous  Friday. 

The  QFs  involved  in  the  initial  series 
of  transfers  and  their  corresponding 
Funds  are  as  follows: 


Mellon  CIF 

Laurel  fund 

Portfolio" 

EB  Intermediate  Bond 

Intermediate  Income 

EB  Stock  

Stock 

EB  Specral  Stock  

f*4idcap  Stock 

EB  Composite  Bond 

Bond  Market  Index 

Index. 

EB  Composite  Bond 

Bond  Market  Index 

EB  Stock  Index  ..„ 

S&P  500  Stock  Index 

EB  Equity  Market 

S&P  500  Stock  Index 

EB  Savings  

Prime  Money  Market 
1 

EB  Enhanced  Tem- 

Short-Term Bond 

porary  Investment. 

'As  of  October  1994.  these  Funds  were  re- 
named as  foltows;  (i)  Premier  Limited  Term  In- 
come; (ii)  Dreyfus  Disciplined  Stock;  (iii)  Drey- 
fus Disciplined  Midcap  Stock;  (iv)  Dreyfus 
Bond  Market  Index;  (v)  Dreyfus  S&P  500 
Stock  Index,  (vi)  Dreyfus/Laurel  Prime  Money 
Market;  and  (vii)  Dreytus/Lauiel  Short-Term 
Bond. 

Mellon  stales  that  becau.se  of  the 
relatively  small  number  of  Client  Plans 
approving  the  transfer  of  assets  from  the 
EB  Intermediate  Bond  Fund,  the  FB 
Composite  Bond  Index  Fund  and  the  KB 
Composite  Bond  Fund,  and  becau.se  of 
the  n.iture  of  the  a.ssets  in  the.se  CIFs, 
the  transfers  from  these  CIFs  were  made 
totally  in  cash  rather  than  in  kind.  The 
Client  Plans  investing  in  these  CIFs  th.nf 
had  approved  the  transfer  received  a 
distribution  of  the  cash  value  of  thinr 
CIF  tmits,  and  that  cash  was  then  iiseil 
to  actiiiiro  shares  of  the  corresponding 
Funds.  Thonjfore,  noe.xemptive  relief  is 
requested  for  the  in-kind  transfer  of 
assets  from  these  three  CIFs. 

Each  Client  Plan  that  approved  thi? 
CIF  asset  transfers  to  the  Funds  received 
account  statements  de.s<:ribing  the  a.ssot 
transfers  either  in  mid-December  199.3, 
if  such  Plans  were  on  a  monthly  account 
.statement  schedule,  or  mid-January 
1994.  if  su«:h  Plans  were  on  a  quarterly 
account  statement  schedule.  The 
.statements  .showed  the  disposition  of 
the  CIF  units  from  the  Client  Plan 
account  and  the  acquisition  by  the 
ai:count  of  Fund  shares,  both  posted  3.s 
of  Monday,  November  23, 1992."  This 


•'The  follijwing  axample  illustrates  the  ctinleiit& 
ot  such  a  statement:  Assume  a  Gienl  Plan  held 
1  Z.Mia  uiiils  of  the  Mellon  Enipk)yee  Beneni  .S»ik;» 
Furd  prior  to  the  a.s*et  transfers  The  act:oimt 
sl.ili>iiu-nl  showed  a  di.s|)osition  of  12.506  units  of 
Mellon  Employci-  Ilenelit  Stuck  Fund,  at  a  v.-.lut;  iri 
S72.UH  |M!r  uuil.  lui  November  2i  V.}02.  with  tutal 
procci-ds  of  S'M)l.-t32.l8.  The  statement  .iI.no 
>hnweda  purcha.se  on  that  same  date  of  <<0.t43  218 
sh.iri's  i)f  the  l.aurcl  Stock  Fund,  the  Fund 
correspimdin^  to  the  Mellon  tmployce  Uenefil 
Stoik  Fund,  at  $10  |>er  share,  at  a  total  cost  of 
S!ini.4"i2.18.  the  s.inie  amount  as  the  proccrff.s- 


information  proi^lded  the  affeded  Client 
Flans  with  written  confirmation  of  the 
luimber  of  CIF  units  held  by  the  Client 
Pl;in  immediately  befor»'  the  transfer, 
the  related  per  unit  value  and  the  total 
dollar  amount  of  such  CIF  units  as  well 
as  tht;  number  of  shares  of  the  Funds 
held  by  the  Clieiit  Plan  following  the 
transfer,  the  rela|9d  per  share  net  a.s.set 
vahu'.  and  the  total  dollar  amount  of 
such  shares.        , 

For  all  subseqihent  in-kind  transfers  of 
(;IF  a.ssets  to  a  Fiihd  following 
publication  of  th^s  proposed  exemption 
in  the  Federal  Register.  Mellon  will 
seiul  by  regular  rtiail  to  e.u;h  afitjcted 
Client  Plan  a  vvrilten  confirmation,  not 
later  than  30  days  alter  completion  of 
t!:e  transaction,  <  (liitaiiiing  the  following 


information 
(IjThe  identit  . 


each  such  set:iirifv 


was  valued  for  p  irposes  of  the 
transaction  in  ac(|)rdan(:e  with  Rult; 
17a--(b)(4): 

(!.')  The  price  o 
involved  in  the  ti  jnsnclion;  and 

(.3)  Tile  identit  •jot  oacii  [iriciiig 
service  or  markei  maker  constilti-d  in 
determining  the  viltio  orsiicii  sei:iirilies. 
.Securities  which  ;jre  valued  in 
att.ordance  with  iule  i7a-7(b)(4)  ;ire 


securities  for  vvhii 


lotal  dollar  amour  t 


il.i-  disposition  fro:n  ih 
Sl(«  k  Fund. 
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of  eat-li  setairilv  that 


h  the  current  m.-irket 


price  cannot  he  o :  tained  by  reference  to 
llie  List  .sale  prict^   or  trans.-ictiniis 
reported  on  n  recogni/.ed  securities 
I  \(  hange  or  the  ?i|\SDAQ system. 
Mellon  states  tha  kuch  sticurities  are 
valuiid  based  on  ;  n  average  of  the 
lii.i'hest  current  iriependent  bid  anti 
icAvest  current  indbpeiident  oiler,  as  of 
tile  (lose  of  busimtss  on  the  Friday 
pret:eding  the  we  .'kend  of  tiie  CIF 
Iransiers,  determirted  on  the  basis  ot 
re.isonabie  inquiry,  from  at  least  thrw 
sources  that  are  b-oker-doalers  or 
priiiiiig  services  iadependHnt  of  Mellon. 
In  addition,  for  .ill  in-kind  tninsfers  of 
i;iF  assets  to  a  Fu  nd  that  occur  after  the 
d.ile  this  proposed  e.xem  pi  ion  is 
published  in  the  I'cdeml  Register. 
Miillon  will  send  h  regular  mail  to  the 
.Second  Fiduciary  iio  later  than  90  liay.s- 
after  i:ompletion  c leach  transfer  a 
urillen  confirm.if  in  that  tontains  the 
following  infonncflon: 

(1)  The  number  <[f  CIF  units  held  by 
the  Client  Plan  immediately  before  the 
liaiisfer,  the  related  per  unit  value,  and 
I  he  total  dollar  amount  of  such  CIF 
units;  and 

(2)  The  number  of  shares  in  the  Funds 
that  are  held  by  tht}  CiienI  Fl;m 
imniedialely  folio  ying  the  transfer,  the 
related  ptsr  share  i  it  a.sst;!  value,  ii:ul  tlie 


^ii'lliiii  Oiipkty.  <'  Hi'O.iSii 


of  such  shan's 


Mellon  anticipates  that  additional 
CIFs  will  be  converted  or  "partially 
converted"  to  the  Funds  so  that  the 
Client  Plan  investors  in  those  CIFs  will 
be  given  the  opportunity  lo  transfer 
their  investments  in-kiiid  from  the  CIFs 
to  corresponding  Funds,  or  alternatively 
to  continue  investing  in  the  CIFs  until  " 
such  CIFs  are  terminated.  Mellon  states 
that  such  transfers  will  follow  the  .same 
procedures  as  the  initial  transfers, 
including  valuations  in  act;ordant;e  with 
Rule  17a-7(h).  and  will  comply  with  the 
loiulitions  of  this  proposed  exemption. 
In  the  case  of  partial  CIF  tenninations. 
the  transfers  will  involve  a  smaller 
amount  of  assets  and  may  octair  on  a 
weekday  rather  than  a  weekend.  In  all 
c.ises,  such  transfers  will  use  the  closing 
market  prices  for  thai  particular  day  in 
valuing  the  Client  Plan  assets  to  lie- 
lri:is|frn\l  and  the  net  as.set  value  of  the 
Fund 

H.  Mellon  or  an  affiliate  (i.e.  Dreyfus) 
<;harges  investment  advisory  fees  to  Ihe 
Funds  in  accordance  with  the 
investment  advisor>-  agn;emenls 
helween  Mellon  and  the  Funds.  These 
a,L;rfemeiits  have  been  approveil  bv  the 
iiuiepeiulent  members  of  the  Board  of 
Directors  of  the  Funds  (the  Dire(;lors),  in 
a(.(  ordnnce  witli  the  applicable 
provisions  of  the  194(1  AtA  Any  iulure 
changes  in  the  fees  paid  to  Mellon  must 
be  approved  by  tht;  Directors.  These  ft^es 
are  pavable  monthly  by  the  Funds. 

Mellon  uses  a  fee'strut.ture  that  is 
designed  to  preserve  the  negotiated  ftHi 
r.ites  of  the  Client  Plans  that  transfer 
investments  from  the  CIFs  to  the  Funds, 
so  as  to  minimize  the  impact  of  llie 
change  lo  the  Funds  on  a  Client  FJan's 
lees  .W  ihe  beginning  of  each  moiilh, 
and  in  nu  event  later  than  the  same  day 
as  the  payment  of  the  investment 
advisory  i^nd  other  fees  by  the  Funds  to 
Mellon  for  the  previous  month,  Mellon 
ciedit.s  to  ea.;h  Client  Plan  in  cash  its 
proportionate  share  of  all  invt^slment 
advisory  fees  i;harged  by  Mellon  to  Ihe 
Funds  for  the  previo-is  month 

To  assure  that  Client  Plans  pav  no 
additional  fetjs  as  a  result  of  investing  in 
the  Funds  rather  than  the  CIFs.  and  to 
otherwise  preserve  the  negotiated  fee 
rates  of  the  Client  Plans,  Mellon  also 
cridits  to  the  Client  Plans  participating 
in  the  transfers  their  pro  rata  shares  of 
any  fees  paid  by  the  Funds  to  Mellon  for 
services  other  than  investment  advi.sory 
ser\  ii:es.  However.  Mellon  does  retain 
amounts  ne<:fcssary  to  account  for  its 
direct  expenses  in  providing  such 
secondary  .services.  These  credits  are 
made  at  tlie  same  time  and  in  the  same 
manner  as  the  advisory  fee  credits. 

In  addition,  Mellon  has  creditt'd  lo 
the  Client  Plans  participating  in  the 
transfers  from  the  QFs  to  the  Funds 


their  pro  rata  shares  of  fees  paid  by  the 
Funds  or  Mellon  to  Fund  service 
providers  other  than  Mellon,  so  that  the 
(Client  Plans  effectively  receive  a  credit 
of  all  charges  assessed  upon  their 
investments  in  the  Funds.  Mellon 
retains  Ihe  flexibility  to  i;ease  crediting 
these  third-party  fees  and.  in  such 
instances,  provides  further  disclosure  to 
and  obtains  express  approval  from  any 
Client  Plan  before  terminating  the  tredl.t 
of  the  third-party  fees  for  the  Client 
Plan  However,  Mellon  states  that  all 
investment  advisor>'  fees  charged  lo  the 
Funds  by  third  party  sub-advisers,  or 
paid  by  Mellon  to  such  third  party  sub- 
advisors,  will  continue  to  be  credited  lo 
the  Client  Plans. 

9,  .Mellon  maintains  a  system  of 
internal  accounting  controls  for  the 
crediting  of  all  fees  lo  the  Client  Plans. 
In  addition.  Mellon  retains  the  services 
of  KPMG  Peat  Marwick  (the  Auditor),  an 
independent  accounting  firm,  to  audit 
annually  the  crediting  of  fees  to  the 
Client  Plans  under  this  prtjgram  Suc;h 
audits  provide  independent  vt'rific.ilioii 
of  Ihe  pnjper  crediting  to  the  Client 
Plans. 

In  its  aimual  audit  of  the  credit 
program,  the  ,\uditor  will  (i)  Review 
and  test  compliance  witli  the  sptniihc 
operational  controls  and  procedures 
(■slablished  by  Mellon  for  making  the 
credits;  (ii)  verify  on  a  test  basis  die 
monthly  t.rwlit  lat.tors  transmitted  to 
.Mt-IIon  by  the  Funds,  (iii)  verify  on  a 
li;sl  basis  l!ie  proper  assignment  of 
identification  fields  to  the  Client  Plans; 
(iv)  verify  on  a  test  basis  the  credits  paid 
in  total  to  the  sum  of  all  credits  p.iid  to 
each  Client  Plan,  (v)  ret.ompute.  on  a 
ti!st  basis,  the  amount  of  the  tredit 
determineil  for  selected  Client  Plans  and 
verify  that  the  credit  was  made  lo  Ihe 
propter  Client  Plan  account. 

In  the  event  either  the  internal  audit 
by  Mellon  or  the  iiide|)endent  audit  by 
the  .Auditor  identifies  an  error  made  in 
the  crediting  of  fees  to  the  Client  Plans. 
Mellon  wi-li  correct  the  error.  With 
respect  to  any  shortfall  in  credited  fees 
to  a  Client  Plan.  Mellon  will  make  a 
(.ash  payment  to  the  Client  Plan  equal 
to  the  amount  of  the  error  plu-'Unterest 
paid  at  money  market  rates  offered  by 
Mellon  for  the  period  involved.  Any 
exce.ss  credits  made  to  a  Client  Plan  will 
be  corrected  by  an  appropriate 
deduction  from  the  Client  Plan  at  coiinl 
or  reallot  ation  of  c;ash  during  the  next 
payment  period  after  di.scoverv  of  the 
error  lo  reflect  accurately  the  amount  ol 
total  credits  due  to  the  Client  Phr.i  for 
the  period  involved. 

10.  Mellon  also  ii.ses  the  crt^lit 
procedure  described  above  (referred  lo 
hereafter  as  'the  Alternative  Credit 
Method")  for  investments  by  Clic'ii 
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Pl.ins  other  than  through  the  asset 
transior  transactions.  In  addition, 
Mellon  may  use  a  fee  offset  method  that 
complies  with  Prohihited  Transaction 
Exemption  (PTE)  77-4  (42  PR  18732, 
April  8. 1977).!"  Mellon  states  that 
Client  Plans  that  use  the  Alternative 
Credit  Method  have  the  option  to 
change  to  an  offset  method  that 
complies  with  PTE  77-4. 

However,  Mellon  represents  that  the 
Alternative  Credit  Method  offers  several 
advantages  to  a  Client  Plan.  These 
advantages  include  the  following: 

(a)  Plan  Sponsor  Paying  Ft^es.  VVith 
many  Client  Plans,  the  Plan  sponsor 
pays  the  Plan-level  fees.  In  such 
instances,  if  the  offset  method  described 
in  PTE  77-4  is  used,  the  Clie^it  Plan 
|)avs  all  Fund-level  fees  in  connection 
with  the  investments  in  the  Funds.  By 
contrast,  under  the  Alternative  Credit 
Method,  the  sponsor  pays  the  entire 
PJ.an-level  fee  and  the  Client  Plan  does 
not  pay  any  Fund-level  fees.  Thus, 
wl)ere  the  Plan  spon.sor  pays  the  Client 
Plan's  fees,  the  Client  Plan's  rale  of 
return  on  its  investments  in  the  Funds 
is  higher  under  the  Alternative  Credit 
Method. 

(h)  r/ni/;iga/Crt'di7Pl.in-level  trustee 
fees  will  generally  he  paid  to  Mellon 
quarterly,  whereas  Fund-leva! 
investment  advisory  fees  are  paid 
monthly  Consequently,  the  crediting 
iiii'iv  not  occur  for  up  to  tiiree  months 
under  IH'E  77-4  credit  method,  so  that 
Mellon  receives  the  use  of  the  amounts 
to  he  credited  for  the  time  period 
between  the  payment  dates.  In  contrast, 
there  is  no  such  time  delay  under  the 
.Mlernative  Credit  Method. 

(c)  Excess  Credits  The  amount  of  a 
Client  Plan's  pro  rata  share  of  Fund 
advisory  fees  may  exceed  the  amount  of 
its  Plan-level  fees,  depending  on  the 
relative  fee  rates.  Under  the  PTE  77-4 
credit  method,  it  is  not  clear  how  an 
investment  adviser  should  handle  the 
amount  of  a  credit  that  exceeds  the 
Plan-level  fee.  The  problem  of  excess 


'"I'Tt:  77—4.  in  perlinenl  pan.  \H'.m-iii^  ihi.- 
p.irthd-*  and  sale  by  an  cmployoi;  bnni'fil  plan  iil 
shares  iif  a  registered,  open-end  investment 
f  unip.<nv  when  a  fidnciar,'  with  rospoct  to  the  pl.iii 
is  also  the  investment  adviser  for  tin-  investment 
tompany.  provided  that,  amons  nlher  things,  the 
plan  does  not  pay  an  investment  manav;emcnt. 
investment  advisory  or  similar  fen  with  respect  tn 
the  plan  assets  invested  in  such  shares  for  the  entire 
period  of  such  investment.  Section  11(c)  of  PTE  77- 
4  states  that  this  condition  docs  not  preclude  th" 
pa\inent  of  investment  advisory  fet's  by  the 
investment  company  under  the  term.s  ol  .in 
investment  advisory  agreement  .idopteil  in 
accordance  with  section  15  of  the  Inve.sln:i:iit 
Company  .Act  of  1940.  Section  li(i;)  states  hirtlier 
that  this  condition  does  not  preclude  ]Mymnnl  <il  an 
investment  advisory  fee  by  the  plan  based  on  total 
plan  assets  from  which  a  credit  has  bt^en  subtracted 
representing  the  plan's  pro  rata  share  of  investment 
.iu>  i.v)rv  fees  paid  bv  the  investment  cnmpanv 


credits  does  not  ari-se  under  the 
Alternative  Credit  Method  since  the 
credit  is  made  directly  to  the  Client 
Plan,  rather  than  as  an  offset  again.st  the 
Plan-level  fees. 

Mellon  states  that  the  Alternative 
Credit  Method  allows  it  to  maintain 
without  modification  its  fiduciary  fee 
schedules  for  its  services  to  the  Client 
Plans,  which  is  more  efficient  and  less 
costly  than  a  system  which  employs 
credits  against  such  fiduciary  fees.  In 
addition,  use  of  the  Alternative  Credit 
Method  permits  Mellon's  existing  Client 
Plans  to  retain  their  negotiated  fiduciary 
fee  structures  despite  the  change  to  a 
hew  investment  vehicle. 

Mellon  stales  further  that  where 
Client  Plans  are  withdrawing  assets 
from  the  CIFs  and  investing  in  the 
corresponding  Funds,  the  CIFs  and 
Funds  would  be  forced  to  incur  large 
transaction  costs  if  the  CIF  assets  could 
not  b(!  transferred  via  the  Client  Plan 
accounts  to  the  Funds.  The  asset 
transfer  transactions  permit  the  CIFs 
and  the  Funds  to  avoid  incurring  any 
such  transaction  costs  in  connection 
with  liquidating  CIF  investments  and 
making  investments  for  the  Funds, 
enhancing  the  investment  return  of  the 
Client  Plans. 

In-Kind  Transfers  of  Securities  From 
Individual  Portfolios 

1 1   Mellon  represents  that  certain 
Client  Plans  may  desire  in  the  future  to 
transfer  .securities  from  their  individual 
portfolios  to  the  Funds  in  exchange  for 
shares  of  the  Funds  (i.e.  an  Exchange), 
as  discus.sed  in  Section  III  above.  The 
Exchange  would  involve  assets  as  to 
which  Mellon  is  a  fiduciary  which  are 
not  di.stributed  from  a  CIF  All  or  a  pro 
rata  portion  of  the  assets  of  a  Client  Plan 
held  by  Mellon  in  an  investment 
account  or  portfolio  that  is  selected  by 
the  Second  Fiduciary  of  such  Client 
Plan  for  an  Exchange  would  be 
transferred  in-kind  to  the  Funds  in 
exchange  for  shares  of  such  Funds.  Such 
Exchanges  may  occur  when  a  Second 
Fiduciary  of  a  Client  Plan  trusteed  by 
Mellon  selects  Mellon  to  manage  the 
Client  Plan's  assets  on  a  collective 
rather  than  individual  portfolio  basis  in 
order  to  achieve  certain  economies  of 
scale  and  diversification.  Mellon  states 
that  in  such  cases  it  may  be  less 
expensive  for  the  Client  Plan  to 
exchange  its  existing  investments  in 
securities  directly  for  Fund  shares  rather 
than  liquidating  the  securities  and 
investing  the  proceeds  in  the  shares. 
The  Exchange  would  avoid  transaction 
costs,  such  as  commissions  and  dealer 
mark-ups,  as  well  as  any  adverse  market 
impact  from  a  sale  of  the  securities  at 
the  time  of  the  transaction. 


The  Exchange  would  have  to  comply 
w  ith  the  requirements  for  an  "in-kind  " 
e.xchange  of  securities  as  stated  in  the 
Fund  prospectus.  Specifically,  the 
securities  to  be  exchanged  must  meet 
the  investment  objectives,  policies  and 
limitations  of  the  particular  Fund 
portfolio,  must  have  a  readily 
ascertainable  market  value,  must  be 
liquid  and  must  not  be  subject  to  resale 
restrictions.  Securities  accepted  by  a 
Fund  would  be  valued  in  the  same 
maimer  as  the  Fund  values  its  assets, 
and  the  number  of  Fund  shares  issued 
would  depend  on  the  relative  net  asset 
value  of  the  shares  purchased  and 
securities  exchanged."  The  Funds 
procedures  will  protect  any  existing 
Fund  shareholders  while  assuring  that 
fair  value  is  given  to  the  Client  Plan 
exchanging  the  securities.  The  Second 
Fiduciary  would  receive  disclosures 
regarding  the  relevant  Funds  and  their 
fees,  including  each  Fund's  pro.spectus 
and  additional  information  regarding 
the  fee  structures  which  may  be  used  to 
avoid  duplicative  investment  advisory 
fees  being  paid  to  Mellon  (see  Section 
Ill(f)  above).  In  such  instances,  Mellon, 
represents  that  one  of  the  following  fee 
structures  will  be  used,  (i)  The  Client 
Plan  will  receive  a  cash  credit  of  such 
Plan's  proportionate  .share  of  all  fees 
(including  all  investment  advisory  fees 
and  all  secondary  service  fees)  charged 
to  the  Funds  by  Mellon,  less  any  fees 
paid  by  Mellon  to  parties  unrelated  to 
Mellon  for  services  other  than 
investment  advisory  services  provided 
to  the  Funds,  no  later  than  the  same  day 
as  the  receipt  of  such  fees  by  Mellon;  (ii) 
the  assets  of  the  Client  Plan  invested  in 
the  Funds  will  be  excluded  from  the 
assets  on  which  the  investment 
management  fees  paid  by  the  Client 
Plan  to  Mellon  are  determined;  or  (iii) 
the  Client  Plan  will  pay  an  investment 
management  fee  to  Mellon  based  on 
total  Plan  assets  from  which  a  credit  is 
subtracted  representing  only  the  Client 
Plan's  pro  rata  share  of  the  investment 
advisory  fees  paid  by  the  Funds  to 
Mellon. 

Prior  to  the  Exchange,  the  Second 
Fiduciary  would  receive  in  writing  (i) 
the  reasons  why  Mellon  may  consider 
the  Exchange  to  he  appropriate  for  the 
Client  Plan  and  a  list  of  the  securities 
held  bv  the  Client  Plan  that  would  be 
accepted  by  one  or  more  Funds  in  the 
Exchange,  (ii)  the  date  the  Exchange  is 


"In  this  re};:ird.  the  De^Lirlment  assumes  ih.il  the 
.setnritifs  which  are  Iriinsferred  to  a  Vund  will  have 
tlie  same  v.ilee  at  the  time  the  .securities  become 
part  of  !he  Fund's  purtfolio  as  the  value  that  was 
determined  lor  the  securities  in  the  individual 
Client  I'lan  portlolios.  in  .icciirdance  with 
pritcediires  (le,si;ribed  in  Rule  17a-7  under  the  l'J4(t 
.•\cl.  for  ii!:ro(ises  of  the  b'xchanuo. 


to  occur,  and  (i^i)  an  explanation  of  the 
procedures  that  would  be  followed  for 
valuing  the  .securities  for  purposes  of 
the  Exchange,  including  the  identity  of 
the  independent  pricing  service  or 
services  that  would  be  used  to  value  the 
securities.  In  addition,  within  30  days 
after  the  Exchange,  the  Second 
Fiduciary  would  receive  written 
confirmation  that  reflects  the  price  of 
each  security  involved  in  the  Exchange 
and.  for  securities  which  are  valued  in 
accordance  with  Rule  17a-7(b)(4).  a 
written  disclosure  of  the  identity  of  the 
|)ricing  services  or  broker-dealers 
consulted  in  detpmiining  the  value  of 
the  .securities.    | 

12.  In  summary,  the  subjet.t 
transactions  satilafy  the  statutory  criteria 
of  section  408(a  of  the  Act  and  section 
^ode  f<*r  the  following 


4975(c)(2)  of  the 
reasons: 

(a)  T!u'  Funds 
Client  Plans  wit  i 
investment  velii 


provide  many  of  the 
a  more  effin^tive 
e  than  the  CIFs 
currently  maint£iiied  by  Mellon, 
without  any  incir)ase  in  fees  p.iid  hy  the 
t:iient  Plans  lo  M^'llon; 

(I))  Mellon  req  j|ires  annual  audits  by 
:iiiinde|)endent  li-counting  firm  to 
viM-ify  t.'iat  the  C  ijent  Plans  receive 
|ii(i|)er  credits  forjihe  fees  paid  to 
Mel  ion  by  the  Ft  (ids; 

:)  Client  Plan 
|);irti(.ip,ints  have 


(djCiientPl.m 
I'liiids  and  the  |j 


■  iiitliorization  iii 
independent  fids  c 
I'itlnci.'try)  alter  1 1 
including  i.urren 


1    llie   U!»!S  p 

ihds; 

fiduciaries 
(access  to 


•s  and 

j V  ... ..,  more 

licijiicnt  reports  Jf  Fund  performa:ii:e 
ban  are  availabi  ;[for  plan  assets 
invested  in  the  CIFs.  which  (Miables 
siicli  fidiicijries  it  participants  to  make 
more  infoiniej  d  |:ision^  regarding  their 
inve.stmerits; 

invcslin'Mits  in  the 
.     'inent  of  any  f«»<,'s  by 
l!i>'  Fc'ikLs  to  Mellpn  in  (onnection  with 
siich  investment;  retiiiire  an  advanu' 
Writing  by  an 
c;ijry  (i  it.  the  .Second 
dl  wri'l(;n  disf:losure. 
prospt>i:l(ises  for  the 
I  unds  and  a  statt  i|ient  describing  the 
-MiiTJialive  C:redii:Meliiod: 

(f)  Any  authoriiiiion  m.ide  by  the 
.Sfioiul  Fiduciary  is  terminable  at  will 
iiv  tl).it  tidiici.iiy,  tvilhoiit  penally,  upon 
leceipt  by  .Melloi:  ol  written  notice  of 
termination  Imm  ttie.Secoiid  Fiduciary 
tin  a  form  expre.ss  1^  providing  an 
elet.tion  to  terminate  the  authorization 
(i.i!.  the  Ti;rmin,it 


(0  No  sales  con 
•  iif  paid  bv  iheCi 


<)n  Form),  which  is 


Mipplied  lo  the  ,Se»,()::d  Fiduciary  no 

!ev,s  than  animall'j 


jais.sions  tn  other  fc-es 
ient  Plans  in 
omit.'t.lion  witli .  ay  at.quisitiou  ot 
I  i::ul  .shari's  (eitli  >rby  an  in-kind 
ir.snsfer  of  ClFassi  ts,  a  casli  piircha.se, 
"r  III  in-kind  Iran  >fer  of  securities  from 
■  I  Cii'-ii!  Plan's  in(  ividual  investnumt 
portloiio)  .mil  no  j«dempli(jn  fwjsare 
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paid  in  connection  with  the  sale  of 
Fund  shares; 

(g)  All  dealings  among  the  Client 
Plans,  the  Funds,  and  Mellon  are  on  a 
basis  BO  less  favorable  to  the  Client 
Plans  than  such  dealings  with  the  other 
shareholders  of  the  Funds; 

(h)  The  in-kind  transfers  of  CIF  assets 
into  the  Funds  are  done  with  the  prior 
written  approval  of  independent 
fiduciaries  (i.e.  the  Second  Fiduciary) 
following  full  and  detailed  written 
disclosure  concerning  the  Funds; 

(i)  Each  Client  Plan  receives  sharas  of 
a  Fund  which  have  a  total  net  asset 
value  that  is  equal  to  the  value  of  the 
Client  Plan's  pro  rata  share  of  the  assets 
of  the  CIF  on  the  date  of  the  in-kind 
transfer,  based  on  the  current  market 
value  of  the  CIF's  assets  as  determined 
in  a  single  valuation  perfonned  in  the 
.same  manner  at  the  close  of  the  same 
business  day  in  accordance  u  ith 
independent  sources  and  the  procedures 
established  by  the  Funds  for  the 
valuation  of  such  assets;  and 

(j)  With  respect  to  any  Iransler  of 
.securities  from  an  individual  pfjrtiolio 
of  a  Client  Plan  in  ext  hange  for  Fund 
shares  (i.e.  an  Exchange),  the  Second 
Fiduciary  receives  written  disclosures 
regarding  the  relevant  Funds  and  their 
tees  (including  the  Fund  prospectus, 
additional  information  regarding  the  fee 
structure  to  be  u.sed  to  avoid  duplicative 
advisory  fees,  and  the  valuation 
procedures  to  be  used  for  the  securities 
involved  in  the  Ext.liangej  as  well  as 
written  coni'i.-niations  that  reflect  the 
prii  e  of  each  security  involved  in  the 
Kxihange  and.  for  securities  valued  in 
act.ordance  with  Rule  17a-7(h)(4).  the 
idcnliiy  of  the  priting  service  or  broker- 
dealers  consulted  in  liie  valiialion  of 
such  se<'.urities. 

X'nlire  to  Intfrvsted  Parsons 

Notice  of  the  proposed  exemplion 
shall  be  given  to  all  Set;ond  Fiduciaries 
of  Client  Plans  described  hen'in  that 
h;id  investments  in  a  terminating  CIF 
and  from  whom  approval  was  sought,  or 
will  be  sought  prior  to  the  granting  of 
this  proposed  e.xemption,  lor  a  transfer 
of  a  Client  Plan's  CIF  assets  lo  a  Fund 
In  addition,  interested  persons  shall 
include  the  .Second  Fiduciaries  of  all 
Client  Plans  that  are  currently  invested 
in  the  Funds,  as  of  the  date  the  notice 
of  the  proposed  exemption  is  publi.shed 
in  tiic  Federal  Register,  where  Mellon 
providt^s  .services  to  the  Funds  and 
receivijs  fet!S  which  would  be  i;ov(tred 
by  ihe  e.vemption.  if  gruntttd  Notice  lo 
interested  persons  shall  be  provided  by 
first  class  mail  within  fifteen  (15)  days 
fallowing  the  public.ition  of  the 
proposed  exemption  in  Ihe  Federal 
Register  Such  notice  .shall  include  a 


i:opy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  a  supplemental  .statement 
(see  29  CFR  2570.43(b)(2))  which 
informs  all  interested  persons  of  their 
right  to  comment  on  and/or  reque.st  a 
hearing  with  respect  to  the  proposed 
exemption.  Comments  and  reque.sts  for 
a  public  hearing  are  due  within  forty- 
five  (45)  days  following  the  publication 
of  the  proposed  exemption  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  i.s  not 
a  toll-free  number.) 

Bank  South,  N.A.  (the  Bank)  I.orated  in 
Atlanta.  Georgia 

JApplication  No.  I>-09«i2()| 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4()fl(3)  of  the  Act 
and  .section  4<J75(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  .set 
fortii  in  vQ  CFR  Part  2.^,70,  Subpart  H  (.IS 
FR  328:16.  32(147,  August  10,  1090). 

Section  I— Kxemption  for  In-Kind 
Transfer  of  Assets 

If  the  e\ei;i|)tion  is  granted,  the 
restrictions  of  sections  40r)(a)  and  4t)r)(b) 
of  the  Act  and  the  sanctions  n^sulling 
from  ll:e  applit  afion  of  .section  4')7.'>  of 
the  Cede.  In  reason  of  section 
4!>7.->{t:)(l)(A)  through  (F)  of  the  Code, 
shall  not  apply  as  of  February  11,  inot, 
lo  tile  in-kind  tr.insfer  of  as.sets  of  plans 
lor  u  hicli  tlic  Bank  serves  as  a  fidiicia.'-y 
(the  CiienI  Pl.iiis),  other  than  plans 
(;st;ihlishiHl  and  maintained  hy  the  Bank 
that  ari'  held  in  certain  collective 
iiivestiiient  funds  maintained  by  tlie 
Hank  (the  CIFs),  in  ex«:hange  forshar«>s 
of  the  Peachfpie  Funds  (the  Funds),  ati 
open-end  investment  company 
registercrd  undtT  the  Investment 
Comiiany  At:t  of  1940  (the  1940  Act)  for 
u  hic.li  the  naiik  acts  as  investment 
ativiser,  in  connwition  with  the 
lermination  of  such  CIFs.  provided  that 
the  following  conditions  and  thegcMieril 
< onditions  of  .Section  III  l»elow  an?  met 

(a)  \o  sal(;s  commissions  or  other  fw»s 
aie  paiil  by  the  Client  Plans  in 
connection  with  thi;  purchase  of  Fund 
shan>s  through  the  in-kind  transfer  of 
C;il'  .issels  and  no  riHlemption  f«H?s  are 
paid  ill  connection  with  the  .sale  of  such 
slian!s  by  the  Client  Plans  to  f!ie  Funds. 

(b)  Iliich  CliiMit  Plan  riiceives  shanks  of 
,1  Fund  which  have  a  total  net  asset 

\  .ihte  tli,il  is  efiii.d  to  the  value  of  llie 
Clit!nt  IM  ins  jiro  rat.i  share  of  the  as.si".s 
of  the  CIF  on  the  date  ol  the  transfer, 
hasial  on  the  current  market  value  of  li,e 
(;iFs  .a.s.s(ts.  as  delermiiUHi  in  a  single 
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valuation  performed  in  the  same 
manner  at  the  close  of  the  same  business 
day  using  independent  sources  in 
accordance  with  Rule  17a-7{b)  of  the 
Securities  and  Exchange  Commission 
under  the  1940  Act* and  the  procedures 
established  by  the  Funds  pursuant  to 
Rule  17a-7  for  the  valuation  of  such 
assets.  Such  procedures  must  require 
that  all  securities  for  w^hich  a  current 
market  price  cannot  be  obtained  by 
reference  to  the  last  sale  price  for 
transactions  reported  on  a  recognized 
securities  exchange  or  NASDAQ  be 
valued  based  on  an  average  of  the 
highest  current  independent  bid  and 
lowest  current  independent  offer,  as  of 
the  close  of  business  on  the  Friday 
preceding  the  weekend  of  the  CIF 
transfers,  determined  on  the  basis  of 
reasonable  inquiry  from  at  least  three 
sources  that  are  broker-dealers  or 
pricing  services  independent  of  the 
Bank. 

(c)  A  second  fiduciary  who  is 
independent  of  and  unrelated  to  the 
Bank  (the  Independent  Fiduciary) 
receives  advance  written  notice  of  the 
in-kind  transfer  of  assets  of  the  CIFs  and 
hill  written  disclosure  of  information 
concerning  the  Funds  (including  a 
c:urront  prospectus  for  each  of  the  Funds 
and  a  .statement  describing  the  fee 
structure)  and.  on  the  basis  of  such 
information,  authorizes  in  writing  the 
ui-kind  transfer  of  the  Client  Plan's  CIF 
as.sets  to  a  corresponding  Fund  in 
exchange  for  shares  of  the  Fund. 

(d)  For  all  transfers  of  CIF  assets  to  a 
Fund  following  the  publication  of  this 
proposed  exemption  in  the  Federal 
Register,  the  Bank  sends  by  regular  mail 
tu  each  affected  Client  Plan  tlie 
following  information: 

(1)  Within  30  days  after  completion  of 
the  transaction,  a  written  confirmation 
containing: 

(i)  The  identity  of  each  security  that 
was  valued  for  purposes  of  the 
transaction  in  accordance  with  Rule 
17a-7(b)(4): 

(ii)  The  price  of  each  such  security 
unolved  in  the  transaction; 

(iii)Tlie  identity  of  each  pricing 
service  or  market  maker  consulted  in 
determining  the  value  of  such  securities: 
and 

(2)  Within  90  days  after  completion  of 
each  transfer,  a  written  confirmation 
that  contains: 

(i)  The  number  of  CIF  units  held  by 
the  Client  Plan  immediately  before  the 
transfer,  the  related  per  unit  value,  and 
till!  total  dollar  amount  of  such  CIF 
units,  and 

(ii)  The  number  of  shares  in  the  Funds 
that  are  held  by  the  Client  Plan 
following  the  transfer,  the  related  per 


share  net  asset  value,  and  the  total 
dollar  amount  of  such  shares. 

(e)  The  conditions  set  forth  in 
paragraphs  (e),  (f)  and  (m)  of  Section  II 
below  are  satisfied. 

Section  II — Exemption  for  Receipt  of 
Fees 

If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  and  406(b) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply  as  of  February  11, 1994, 
to  the  receipt  of  fees  by  the  Bank  from 
the  Funds  for  acting  as  investment 
adviser  to  the  Funds  in  connection  with 
the  investment  in  the  Funds  by  Client 
Plans  for  which  the  Bank  acts  as  a 
fiduciary,  including  any  Client  Plan 
invested  in  a  CIF  which  transfers  its 
assets  to  a  Fund,  provided  that  the 
following  conditions  and  the  general 
conditions  of  Section  III  are  met: 

(a)  No  sales  commissions,  loads, 
charges  or  similar  fees  are  paid  by  the 
Client  Plans  for  the  purchase  or  sale  of 
shares  of  the  Funds  and  no  redemption 
fees  are  paid  for  the  sale  of  shares  by  the 
Client  Plans  to  the  Funds. 

(b)  The  price  paid  or  received  by  a 
Client  Plan  for  shares  in  a  Fund  is  the 
net  asset  value  per  share  at  the  time  of 
the  transaction,  as  defined  in  Section 
IV(e).  and  is  the  same  price  which 
would  have  been  paid  or  received  for 
the  shares  by  any  other  investor  at  that 
time. 

(c)  Neither  the  Bank  nor  an  affiliate, 
including  any  officer  or  director  of  the 
Bank,  purchases  or  sells  .shares  of  the 
Funds  from  or  to  any  Client  Plan. 

(d)  The  Client  Plans  do  not  pay  any 
plan-level  investment  management  fees, 
inve.stment  advisory  fees,  or  similar  fees 
to  the  Bank  with  respect  to  any  of  the 
assets  of  such  Client  Plans  which  are 
invested  in  shares  of  any  of  the  Funds.- 
This  condition  does  not  preclude  the 
payment  of  investment  advisory  fees  or 
similar  fees  by  the  Funds  to  the  Bank 
under  the  terms  of  an  investment 
advi.sory  agreement  adopted  in 
accordance  with  section  15  of  the  1940 
Act  or  any  other  agreement  between  the 
Bank  and  the  Funds  which  is  in 
compliance  with  the  1940  Act. 

(e)  The  combined  total  of  all  fees 
received  by  the  Bank  for  the  provision 
of  services  to  a  Client  Plan,  and  in 
connection  with  the  provision  of 
services  to  the  Funds  in  which  the 
Client  Plan  may  invest,  are  not  in  exce.ss 
of  "reasonable  compensation'  within 
the  meaning  of  section  408(b)(2)  of  the 
Act. 

(f)  The  Bank  does  not  receive  any  fees 
payable  pursuant  to  Rule  12b-l  under 


the  1940  Act  in  connection  with  the 
transactions. 

(g)  The  Client  Plans  are  not  employee 
benefit  plans  sponsored  or  maintained 
by  the  Bank. 

(h)  The  Independent  Fiduciary 
receives,  in  advance  of  any  investment 
by  the  Client  Plan  in  a  Fund,  full  and 
detailed  written  disclosure  of 
information  concerning  the  Funds, 
including,  but  not  limited  to: 

(1)  A  current  prospectus  for  each 
Fund  in  which  a  Client  Plan  is 
considering  investing; 

(2)  A  statement  describing  the  fees  for 
inve.stment  advisory  or  similar  services, 
as  well  as  all  other  fees  to  be  charged 

to  or  paid  by  the  Client  Plan  and  by  the 
Funds,  including  the  nature  and  extent 
of  any  differential  between  the  rates  of 
such  fees; 

(3)  The  reasons  why  the  Bank  may 
consider  such  investment  to  be 
appropriate  for  the  Client  Plan; 

(4)  A  statement  describing  whether 
there  are  any  limitations  applicable  to 
the  Bank  with  respect  to  which  assets  of 
a  Client  Plan  may  be  invested  in  the 
Funds,  and  if  so,  the  nature  of  such 
limitations;  and 

(5)  Upon  reque.st  of  the  Independent 
Fiduciary,  a  copy  of  the  proposed 
e.xemption  and/or  a  copy  of  the  final 
exemption,  if  granted,  once  such 
documents  become  available. 

(1)  On  the  basis  of  the  information 
described  above  in  paragraph  (h)  of  this 
Section  II,  the  Independent  Fiduciary 
authorizes  in  writing  the  investment  of 
assets  of  the  Client  Plan  in  each  Fund, 
and  the  fees  to  be  paid  by  such  Funds 
to  the  Bank. 

(j)  All  authorizations  made  by  nn 
Independent  Fiduciary  regarding 
investments  in  a  Fund  and  the  fees  paid 
to  the  Bank  are  subject  to  an  annual 
reauthorization  wherein  any  such  prior 
authorization  referred  to  in  paragraph  (i) 
of  Section  II  shall  be  terminable  at  will 
bv  the  Client  Plan,  without  penalty  to 
the  Client  Plan,  upon  receipt  by  the 
Bank  of  written  notice  of  termination.  A 
form  expressly  providing  an  election  to 
terminate  the  authorization  described  in 
paragraph  (i)  of  Section  II  above  (the 
Termination  Form)  with  instructions  on 
the  use  of  the  form  must  be  supplied  to 
the  Ind'ipendent  Fiduciary  no  le.ss  than 
annually.  The  instructions  for  the 
Termination  Form  must  include  the 
following  information: 

(1)  The  authorization  is  terminable  at 
will  by  the  Client  Plan,  without  penalty 
to  the  Plan,  upon  receipt  by  the  I3ank  of 
written  notice  from  the  Independent 
Fiduciary;  and 

(2)  Failure  to  return  the  Termination 
Form  will  constitute  continued 
authorization  of  the  Bank  to  engage  in 


the  transactions  described  in  paragraph 
(•)  of  Section  JI  on  behalf  of  the  Client 
Plan. 

(k)  In  the  event  of  an  increase  in  the 
rate  of  any  fees  paid  by  the  Funds  to  the 
Bank  regarding  any  investment 
management  services,  investment 
advisorv'  services,  or  fees  for  similar 
.services  that  the  Bank  provides  to  the 
Funds  over  an  existing  rate  for  such 
services  that  had  been  authorized  by  an 
Independent  Fiduciary,  in  accordarice 
with  paragraph  (i)  of  this  Section  II,  the 
Bank  will,  at  least  thirty  (30)  days  in 
advance  of  the  implementation  of  .such 
increase,  provide  a  written  notice 
(which  may  take  the  form  of  a  proxy 
.statement,  letter,  or  similar 
(ommunicatiqn  that  is  separate  from  the 
prospectus  of  the  Fund  and  which 
explains  the  nfiture  and  amount  of  the 
increase  in  fea.s)  to  the  Independent 
Fiduciary  of  eoch  of  the  Client  Plans 
invested  in  a  Fund  which  is  increasing 
such  fees.  Such  notice  shall  be 
accompanied  by  a  Termination  Form. 
However,  if  the  Termination  Form  has 
been  provided  to  the  Independent 
Fiduciary  pursuant  to  this  paragraph, 
then  the  Termination  Form  need  not  be 
provided  again  for  an  annual 
reauthorizatiop  pursuant  to  paragraph 
(j)  above  unlests  at  least  six  months  has 
elapsed  since  the  form  was  provided  in 
connection  wijh  the  fee  increase. 

(1)  On  an  annual  basis,  the  Bank 
provides  the  Independent  Fiduciary  of  a 
Client  Plan  investing  in  the  Funds  with; 

(1)  A  copy  olthe  current  prospectus 
for  the  Funds  ^nd,  upon  such 
fiduciary's  request,  a  copy  of  the 
Statement  of  Additional  information  for 
such  Funds  which  contains  a 
description  of  nil  fees  paid  by  the  Funds 
to  the  Bank;  and 

(2)  Upon  thej  request  of  such 
Independent  Fiduciary,  a  report  or 
statement  (which  may  take  the  form  of 
the  most  recent  financial  report,  the 
current  Statement  of  .Additional 
Information  for  the  Fund,  or  some  other 
written  statement)  that  contains  a 
description  of  all  fees  paid  by  the  Fund 
to  the  Bank. 

(m)  All  dealings  between  the  Client 
Plans  and  the  Funds  are  on  a  basis  no 
less  favorable  to  the  Client  Plans  than 
dealings  with  other  snareholders  of  the 
Funds. 

Section  III— Gf  i  eral  Conditions 

(a)  The  Bank  maintains  for  a  period  of 
six  years  the  records  neces.sary  to  enable 
I  lie  persons  described  below  in 
paragraph  (b)  olf  Section  III  to  determine 
whellier  the  cot»dilions  of  this 
oxemptLon  have  been  met.  (!\cept  that 
(1)  a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
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circumstances  beyond  the  control  of  the 
Bank,  the  records  are  lost  or  destroyed 
prior  to  the  end  of  the  six-year  period, 
and  (2)  no  party  in  interest  other  than 
the  Bank  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
•section  502(i)  of  the  Act  or  to  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  if  the  records  are  not 
maintained  or  are  not  available  for 
examination  as  required  by  paragraph 
(b)  below. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  and  notwithstanding  any 
provisions  of  section  504  (a)(2)  and  (b) 
of  the  Act,  the  records  referred  to  in 
paragraph  (a)  of  Section  III  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by — 

(i)  Any  duly  authorized  emplovee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service. 

(ii)  Any  fiduciary  of  the  Client  Plans 
who  has  authority  to  acquire  or  dispose 
of  shares  of  the  Funds  owned  by  the 
Client  Plans,  or  any  duly  authorized 
employee  or  representative  of  such 
fiduciary,  and 

(iii)  Any  participant  or  henefician  of 
the  Client  Plans  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  None  of  the  persons  described  in 
paragraph  (b)(1)  (ii)  and  (iii)  shall  be 
authorized  to  examine  trade  secrets  of 
the  Bank,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  IV — Definitions 

For  purposes  of  this  proposed 
exemption: 

(a)  The  term  "Bank"  means  the  Bank 
South,  N.A.  and  any  affiliate  thereof  as 
defined  below  in  paragraph  (b)  of  this 
Section  IV. 

(b)  An  "affiliate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(c)  The  term  "conjrol"  means  the 
power  to  exercise  a  controlling 
infiuence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  The  term  "Fund"  or  "Funds"  .shall 
include  the  Peachtree  Funds,  Inc.,  or 
any  other  diversified  open-end 
investment  company  registered  under 
the  1940  Act  for  which  the  Bank  serves 
as  an  investment  adviser. 


(e)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
the  Fund's  prospectus  and  statement  of 
additional  information,  and  other  assets 
belonging  to  the  Fund  or  portfolio  of  the 
Fund,  less  the  liabilities  charged  to  each 
such  portfolio  or  Fund,  by  the  number 
of  outstanding  shares. 

(0  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
.section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

(g)  The  term  ""Independent  Fiduciary" 
means  a  fiduciary  of  a  Client  Plan  who 
is  independent  of  and  unrelated  to  the 
Bank.  For  purposes  of  this  exemption, 
the  Independent  Fiduciary  will  not  be 
deemed  to  be  independent  of  and 
unrelated  to  the  Bank  if: 

(1)  Such  fiduciary  directly  or 
indirectly  controls,  is  controlled  iiy.  or 
is  under  common  control  with  the  Hnnk 

(2)  Such  fiduciary,  or  any  officer, 
director,  partner,  employee,  or  relative 
of  the  fiduciary  is  an  officer,  director 
partner,  employee  or  affiliate  of  the 
Bank  (or  is  a  relative  of  such  persons): 

(3)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  ou  n 
personal  account  in  connection  wilii 
any  tran.saction  described  in  this 
exemption. 

If  an  officer,  director,  partner,  afliliate 
or  employee  of  the  Bank  (or  rclati\e  of 
such  persons),  is  a  director  of  such 
Independent  Fiduciary,  and  if  he  or  she 
abstains  from  participation  in  (i)  the 
choice  of  the  Client  Plan's  investment 
adviser,  (ii)  the  approval  of  any  such 
purchase  or  sale  between  the  Client  Plan 
and  the  Funds,  and  (iii)  the  approval  of 
any  change  in  fees  charged  to  or  paid  by 
the  Client  Plan  in  connection  with  any 
of  th,e  transactions  described  in  .Sei  'ions 
I  and  II  above,  then  paragraph  (g)(2)  of 
this  Section  IV  shall  not  appiv 

(h)  The  term  "Termination  Form' 
means  the  form  supplied  to  the 
Independent  Fiduciary  which  expressly 
provides  an  election  to  the  Independent 
Fiduciary  to  terminate  on  behalf  ol  a 
Client  Plan  the  authorization  described 
in  paragraph  (j)  of  Section  II.  The 
Termination  Form  shall  he  used  at  u  ill 
by  the  Independent  Fiduciary  to 
terminate  an  authorization  without 
penalty  to  the  Client  Plan  and  to  initiiv 
the  Bank  in  writing  to  effect  a 
termination  by  selling  the  shares  oi  i!ie 
Funds  held  by  the  Client  Plan 
reque.sling  such  termination  witliiu  ci-.e 
business  day  following  receipt  by  the 
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Bank  of  the  form:  provided  that  if,  due 
to  circumstances  beyond  the  control  of 
the  Bank,  the  sale  cannot  be  executed 
wilhin  one  business  day.  the  Bank  shall 
have  one  additional  business  day  to 
complete  such  sale. 
Effedive  Date:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  February  11. 1994. 

Siimnmry  of  Facts  and  Representations 

1.  The  Bank  is  a  Georgia  corporation 
with  its  principal  offices  located  at  55 
Marietta  Street.  N.W..  Atlanta,  Georgia, 
and  is  a  wholly-owned  subsidiar\-  of 
Bank  South  Corporation,  a  bank  holding 
c-ompany.  The  Bank  provides  trust 
services  to  approximately  12H  employee 
l)enefit  plans  with  total  assets  of 
approximately  $132  million,  as  of 
November  1. 1993  The  Bank  has  total 
assets  under  management  of 
approximately  $1  billion. 

The  Bank  series  as  a  discretionar)' 
trustee,  investment  manager,  directed 
trustee,  or  cu.stodian  for  the  Client 
Plans.  The  Client  Plans  include  various 
pension,  profit  sharing,  and  stock  bonus 
plans  as  well  as  voluntarj'  employees' 
beneficiary  associations,  supplemental 
unemployment  benefit  plans,  simplified 
employee  benefit  plans,  retirement 
plans  for  self-employed  individuals  (i.e. 
Keogh  plans),  and  individual  retirement 
accounts  (IRAs). 

The  Bank  represents  that  its  status  as 
a  fiduciary  with  investment  discretion 
for  a  Client  Plan  arises  out  of  its 
relationship  as  a  trustee  or  investment 
manager  for  such  Plan.  The  Bank  may 
exercise  investment  discretion  for  all  or 
a  portion  of  the  assets  of  a  Client  Plan. 
As  a  custodian  or  directed  tru.stee  of  a 
Client  Plan,  the  Bank  has  custody  of 
Plan  assets,  collects  all  income, 
performs  bookkeeping  and  accounting 
ser\'ices,  generates  periodic  statements 
of  account  activity  and  other  reports, 
and  makes  payments  or  distributions 
from  the  account  as  directed.  However, 
the  Bank  has  no  duty  as  a  custodian  or 
directed  trustee  to  review  investments 
or  make  recommendations,  acting  only 
ns  directed  by  an  authorized 
Independent  Fiduciary'. 

2.  The  Bank  requests  an  exemption  for 
investments  in  a  Fund  which  occur 
through  an  in-kind  transfer  of  a  Client 
Plan's  pro  rata  share  of  assets  of  a 
terminating  CTF  to  a  corresponding 
Fund  in  exchange  for  shares  of  such 
Fund.'^  The  Bank  also  requests  an 


exemption  for  the  receipt  of  fees  from 
the  Funds  in  connection  with  the 
investment  of  as.sets  of  a  Client  Plan 
(including  any  CHent  Plan  invested  in  a 
CIF  which  transfers  its  assets  to  a  Fund), 
for  which  it  acts  as  a  trustee,  directed 
trustee,  investment  manager,  or 
custodian  in  shares  of  the  Funds  in 
situations  where  the  Bank  acts  as  an 
investment  adviser  to  the  Funds.  The 
exemption  for  the  receipt  of  fees  would 
include  Client  Plans  for  which  the  Bank 
exercises  investment  discretion  as  well 
as  Client  Plans  where  investment 
decisions  are  directed  by  an 
Independent  Fiduciary." 

3.  The  Funds  are  a  Massachusetts 
business  trust  organized  as  an  open-end 
investment  company  registered  under 
the  1940  Act.  The  Funds  currently 
consist  of  five  Funds  or  "portfolios  ", 
eadi  having  a  separate  prospectus  and 
representing  a  distinct  investment 
vehicle.  The  shares  of  each  Fund 
represent  a  proportionate  interest  in  the 
assets  of  that  Fund.  The  existing  Funds 
include  the  Peachtree  Government 
Money  Market  Fund,  the  Peachtree 
Prime  Money  Market  Fund,  the 
Peai:htree  Bond  Fund,  the  Peachtree 


IMI 


'•The  Biink  is  not  requesting  .in  pxemption  for 
>.-!>•  inieslraont  in  th«  Funds  by  employee  bcnefis 
plans  sponsored  and  maintained  by  the  Bank  (iIk- 
Bank  I'lans)  The  Bank  represenls  llial.  the  Dank 
Ptans  may  acquire  or  sell  shares  of  the  Funds 
pursuant  to  Prohiltiled  Transaction  Ex«(mpttf>n  77- 

3  (PTE  77-a. «:;  fr  isrs--.  .\pr:l  b.  iy-7].  ite  tt- 


i  permits  the  acquisition  or  .sale  of  sh-i.^es  of  a 
registered,  open-end  investment  company  by  an 
employee  benefit  plan  covering  only  employees  ol 
such  investment  company,  employees  of  the 
investmept  adviser  or  princip<il  underwTiter  for 
siKih  investment  company,  or  employees  of  any 
,iffiiiatcd  person  (as  defined  therein!  of  such 
investment  adviser  or  principal  undervvrilcr, 
provided  certain  conditions  are  met.  The 
Ili'parlment  is  expressing  no  opinion  in  this 
propo.sed  exemption  regarding  whether  anv 
tfunsar.iions  with  the  Funds  by  the  Bank  Plans 
wouM  bo  covered  by  PTE  77-:j 

'  'The  transactions  with  the  Funds  involving 
CAwvd  Plans  for  which  the  Hank  arts  as  a 
nondiscrelionarv  trustee  may  be  covered  by 
Prohibit  "d  Transaction  Exemption  84-24  (PTt  84- 
24.  49  FK  13206.  April  3.  1904).  PTE  84-24 
providi's.  among  other  things,  an  excraplion  fur  the 
purchase  bv  a  plan  of  securities  issued  by  an 
investment  company  from,  or  the  sale  of  suth 
.securities  to,  an  investment  company  or  an 
investment  company  principal  underwriter,  when 
ihe  investment  company,  principal  underwriter,  or 
investment  company  investment  adviser  is  a 
fiduciary  or  service  provider  to  the  plan  solely  by 
re.ison  of  the  sponsorship  of  a  master  or  proloty})c 
plan  or  Ihe  provision  of  nondiscretionary  trust 
services  to  the  plan,  or  both,  if  the  conditions 
di.srusse<l  therein  are  met  (sec  Section  IIKfl  and 
.Section  IV  of  PTE  84-24).  However,  the  applicant 
.states  that  it  is  unclear  whether  FIE  64-24  would 
cover  cither:  (i)  The  "conversion"  transitction. 
pursuant  to  which  Plan  interests  in  the  CIFs  are 
exchanged  for  equivalent  interests  in  the  Funds:  (iii 
Ihe  "fee  offset"  mechanism,  pursuant  to  w  hirh  the 
Hank  ensures  that  Plans  arc  not  charged  investment 
advisory  fees  at  both  the  Plan-level  and  the  Fund- 
level:  and  (iiil  Ihe  "neg,itive  consent"  m(!ch;inism. 
pursuant  to  which  future  Fund-level  fee 
modifications  are  deemed  appi-oved  unless  the  Pla;; 
si:Umit>  an  "investment  termination  form"  af;t>r 
re(  oiving  notice  of  t.he  fee  modification,  as 
di.s<:ussed  hciein.  The  Department  cxpre.s.so.s  :iii 
opinion  in  this  proposed  exemption  regarding 
whether  sv.r.h  ininsartlnns  would  li«  coverdi  iiy 
PIE  84-2?. 


Equity  Fund,  and  the  Peachtree  Georgia 
Tax-Free  Fund.'-*  The  Bank  states  that 
additional  Funds  may  be  established  in 
the  fiiture.  Shares  of  the  Funds  are 
offered  and  sold  to  eligible  investors, 
including  the  Client  Plans  and  other 
tru.st  clients  of  the  Bank,  as  a  means  of 
acquiring  an  interest  in  a  diversified 
portfolio  of  investments.  The  Bank 
states  that  the  Fund  shares  are  offered 
to  the  Bank's  trust  customers,  including 
the  Client  Plans,  under  terms  and 
conditions  which  are  at  least  as 
favorable  to  such  customers  as  the  terms 
and  conditions  offered  to  any  other 
customers  of  the  Bank. 

Investments  of  Client  Plan  assets  in 
the  Funds  occur  either  through  a 
transfer  of  assets  from  a  terminating  CiF. 
the  direct  purcha.se  of  shares  of  the 
Funds  for  a  Client  Plan  by  the  Bank,  the 
transfer  by  the  Bank  of  Client  Plan 
assets  from  one  Fund  to  anotlier  Fund, 
or  a  daily  automated  sweep  of 
uninvested  oish  of  a  Client  Plan  by  the 
Bank  into  one  or  more  Funds  previously 
designated  by  the  Client  Flan  for 
sweeping  such  cash.  .Ml  such 
investments  for  the  Client  Plans  are 
made  pursuant  to  the  Independent 
Fitluciary's  prior  written  authorization 
and  annual  reauthorization  to  the  Bank. 

4.  I'ederattxl  Securities  Corporation 
(F.SC)  is  the  principal  distributor  for  all 
shares  of  the  Funds  inc:luding  shares 
which  are  sold  to  the  Client  Plans. 
Tluire  are  no  fees  for  distribution 
expenses,  pursuant  to  Rule  12l)— 1  under 
the  1940  Act.  paid  by  the  Client  Plans 
or  other  trust  clients  of  the  Bunk  to  FSC 
for  any  shares  of  the  Funds.  In  addition, 
the  Bank  does  not  and  will  not  nn^^ive 
fees  payable  pursuant  to  Ruli^  12b-l  in 
connection  with  tran.saclions  involving 
any  shares  of  the  Funds.  However,  sucli 
shareholders  are  charged  for  certain 
administrative  expenses  of  the  Funds. 
FSC  is  a  subsidiary  of  Federated 
hivestors  (Federated)  w Inch,  through 
other  sub-sidiaries,  acts  as  the  transfer 
and  dividend  disbursing  agent  for  the 
Funds  and  provides  certain  personnel 
and  administrative  st'rvices  for  the 
Funds.  Federated  and  its  subsidiaries 
are  unrelated  to  the  Bonk.  Tht!  Bank  of 
New  York  is  the  custodian  for  the 
securities  and  cash  of  the  Funds. 

5,  The  Bank  .serves  as  the  iiive.stnient 
adviser  for  the  Funds  pursuant  to 
investment  advisory  agreements  with 
the  Funds  (the  Agreements)  which 
allow  the  Bank  to  receive  monthly 
investment  advisory  fees  based  on  a 
certain  jwrcentage  (i.e..  iMMweeYi  .33% 


'  'The  Hank  does  nol  ar.ticijw!*  ilwl  iiie  Client 
I'la:is  will  invest  in  the  Peachtree  Georgia  Tax-Free 
Fund,  since  llm  Pl;in.s  an;  ncl  subject  generally  to. 
I'"ed(rat  or  5itale  income  taxes  and  would  nol  need 
to  seek  !a\-fn:e  ir.;;i>;no. 


and  .75%)  of  the  average  daily  net  assets 
of  each  of  the  Funds. '^  The  Bank  is 
currently  the  sole  investment  adviser  to 
the  Funds'  existing  portfolios  and 
presently  contemplates  no  change  for 
such  portfolios.  However,  the  Bank 
states  that  it  may  utilize  third  party  sub- 
advisers  in  the  ftature  to  enhance  the 
investment  alternatives  and  the 
investment  advisory  services  available 
to  the  Funds  for  certain  new  portfolios. 
The  Agreements  and  the  fees  received 
by  the  Bank  are  approved  by  the  Board 
of  Directors  of  the  Funds  (the  Funds' 
Directors),  in  accordance  with  the 
applicable  provisions  of  the  1940  Act. 
Any  changes  in  the  fees  or  services  for 
the  Funds  are  approved  by  the  Funds' 
Directors,  a  majority  of  whom  must  be 
independent  of  the  Bank. 

6.  Prior  to  February  11, 1994,  the 
Bank  generally  invested  assets  of  Client 
Plans  for  which  it  acted  as  a  trustee  with 
investment  discretion  in  a  series  of  CIFs. 
In  addition,  certain  Client  Plans  where 
investment  decisions  are  directed  by  an 
Independent  Fiduciary  generally  used  a 
Bank  CIF  as  an  investment  option  for 
the  Client  Plans.  However,  on  Friday, 
February  11,  1994,  the  Bank  terminated 
two  of  its  CIFs— the  BankSouth  Fixed 
Income  CIF  and  the  BankSouth  Equitv 
CIF.  The  assets  in  these  CIFs  were 
transferred  to  the  Peachtree  Bond  Fund 
and  the  Peachtree  Equity  Fund, 
respectively. 'Each  CIF  transferred  its 
as.sets  to  the  Corresponding  Fund  in 
exchange  for  shares  of  that  Fund  at  the 
then  current  market  value  of  the  CIF 
assets,  in  accordance  with  Rule  17a-7 
under  the  1940  Act  (as  discussed 
below).  I"  The  CIFs  were  then  liquidated 
and  the  Fund  shares  were  distributed  to 
the  Client  Plans,  subject  to  the  prior 
written  consent  of  the  Independent 
Fiduciary  forithe  Client  Plan.  Any  Client 
Plan  that  had  not  provided  prior  written 
approval  for  the  transfer  of  its  CIF  assets 
to  the  Funds  by  the  deadline  set  for 
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'•The  Bank 
s(>rvi(es  for  the  F 
advisory  services 
custodian,  transi 
agent  for  a  Fund 
services  to  the  Fi 
provide  portfolio 
Therefore,  all 
portfolio  will  be 
unreidled  to  the 
lom.missions  or 

"Rule  17a-7  p 
investment  funds 
.idviser  subject  K 
requires,  among  ( 
1)0  effected  at  the 
price"  for  each  st 
which  niarkei 
invijlve  no  brokeitl 
remuneration,  an 
procedures  adop 
investment 
of  the  Riilf  are  .saii 


thai  It  will  not  perform  .inv 
1  ids  other  than  inve.slnii'nl 
Thus,  the  Bank  will  not  act  as  ihe 
agent,  or  sh,irehoider  servii  ;:il; 
provide  anv  other  secondary 
rids  The  Bank  al>o  will  nol 
4Keculion  services  for  lh.>  Funds 
iWiics  transactions  for  a  Fund's 
iHeculed  bv  broker  dealers 
ank  and  will  not  gencr.'ilo  ■ 
iner  fees  to  the  Bank 
!tmils  tran.saclions  between 
that  use  the  same  invesinien' 
beriam  conditions  Rule  I7a-r 
her  things,  that  such  lransac-in;:S 
independent  current  market 
^ritv  mvolvo  onlv  securities  (or 
tetions  are  readilv  available 
ge  com.nussions  or  other 
icomply  with  valu,jIion 
by  the  Doard  of  directors  of  l.';e 
y  to  ensure  ih.ii  ail  reipiireinonis 
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such  approvals  rec:eived  a  cash 
distribution  of  its  pro  rata  share  of  the 
CIF  assets  no  later  than  Friday,  February 
11,  1994,  preceding  the  transfers. 

The  assets  of  the  CIFs  were  reviewed 
by  the  Bank  as  investment  adviser  to  the 
Funds,  in  coordination  with  Federated 
Administrative  Services  (FAS),  the 
Funds'  third  party  administrator,  to 
determine  that  the  assets  were 
appropriate  investments  for  the 
corresponding  Funds.  FAS  created  a 
portfolio  accounting. system  to  track  the 
securities  to  be  acquired  by  the  Funds. 
Prior  to  the  transfer  of  CIF  assets  to  the 
Funds,  the  Funds  did  not  hold  any 
securities  or  other  assets. 

The  transfer  transactions  occurred 
using  market  values  as  of  the  close  of 
business  on  Friday,  February  11,  1994. 
The  securities  transferred  from  the  CIFs 
were  the  same  as  the  securities  received 
by  the  Funds.  The  applicant  states  that 
the  value  of  the  securities  was 
determined  in  a  single  valuation  by  the 
Bank  as  investment  adviser  for  the 
Funds,  in  accordance  with  the 
requirement  of  Rule  17a-7(b)  that 
transactions  be  effected  at  the 
"independent  current  market  price"  of 
the  .securities.  The  valuation  of  the 
securities  was  performed  in  the  .same 
manner  for  both  the  GF  and  the 
corresponding  Fund  at  the  close  of  the 
same  business  day.  Specificallv,  as 
required  by  the  Rule,  .securities  listed  on 
exchanges  were  valued  at  their  closing 
prices  on  Friday,  February  11.  and 
nnli.sted  securities  were  valued  based  on 
the  average  of  bid  and  ask  quotations  at 
the  close  of  the  market  on  Friday. 
February  11,  obtained  from  three 
brokers  independent  of  the  Bank.  .Anv 
lees  charged  by  the  independent  brokers 
for  the  bid  and  ask  prices  were  paid  bv 
the  Bank. 

Each  Client  Plan  that  approved  the 
C:IF  asset  transfers  to  the  Funds  received 
account  statements  describing  the  asset 
transfers  on  or  before  March  31.  1994. 
The  statements  showed  the  disposition 
of  the  CIF  units  from  the  Client  Plan 
account  and  the  acquisition  bv  the 
account  of  Fund  shares,  both  posted  as 
of  Monday,  February  14,  1994."  This 
information  provided  the  affected  Client 


'The  lullinving  example  illustrates  ihe 
)uform.ition  provided  by  the  .sijipments:  .\s.sump  a 
Client  Plan  held  12.506  unirs  of  Ihe  BankSoulh 
Upuly  CIF  prior  to  the  as.sel  transfers.  The  account 
sidti-ment  showed  a  dispo.siiion  of  12.,S0<)  units  of 
'he  HankSoulh  Equity  CIF.  al  a  value  of  S72  08  per 
iini!.  on  February  14.  1904  with  total  proreeds  of 
.S9IIK412  1«   The  slalemer.l  .ilso  showed  a  purch„se 
'in  ihal  .same  date  of9a,143.218  shares  of  Ihi; 
IV.ichlree  Ec,.iitv  Fund,  the  Fund  corresponding  to 
!i-.e  Bank.Snuih  Equity  Cll".  al  SIO  pi>r  sh.^re  al  a 
lot„l  cost  of  S901. 432.18.  ihe  same  ..mount  as  Ihe 
proceeds  of  Ihe  disposition  from  the  BankSoulh 
l.ijuiix  (TF 


Plans  with  written  confirmation  of  the 
number  of  CIF  units  held  by  the  Client 
Plan  immediately  before  the  transfer, 
the  related  per  unit  value  and  the  total 
dollar  amount  of  such  CIF  units  as  well 
as  the  number  of  shares  of  the  Funds 
held  by  the  Client  Plan  following  the 
transfer,  the  related  per  share  net  asset 
value,  and  the  total  dollar  amount  of 
such  shares. 

Thus,  the  applicant  represents  that  as 
of  February  14, 1994,  Client  Plans  that 
were  formerly  invested  in  the 
terminated  CIFs  held  shares  of  the 
corresponding  Funds  which  were  of  the 
same  value,  based  on  the  Client  Plans' 
pro  rata  share  of  the  underlying  market 
value  of  the  securities  transferred  to  the 
Funds,  as  their  assets  in  the  CIF  as  of 
the  close  of  business  on  Friday 
February  11,  1994.  The  Bank  represents 
that  the  other  CIFs  may  be  terminated  in 
the  future  and  that  all  such  terminations 
and  subsequent  transfers  of  CIF  asst'fs 
for  shares  of  the  Funds  will  comply 
with  Rule  17a-7  as  described  above  and 
the  conditions  of  this  proposed 
exemption. 

For  all  transfers  of  CIF  assets  to  a 
Fund  following  publication  of  this 
proposed  exemption  in  the  Federal 
Register,  the  Bank  sends  by  regular  man 
to  each  altected  Client  Plan  a  written 
confirmation,  not  later  than  30  days 
niter  completion  of  the  transaction, 
containing  the  following  information 

(1)  The  identity  of  eot^h  security  that 
was  valued  for  purpo.ses  of  the 
transaction  in  accordance  with  Rule 
17a-7(b)(4); 

(2)  The  price  of  each  such  seciioly 
involveil  ii>  the  transaction:  and 

(3)  Till'  identity  of  each  pricing 
service  or  market  maker  consulted  in 
determining  the  value  of  such  securities 
Securities  which  are  valued  in 
accordance  with  Rule  17a-7(b)(4)  are 
securities  lor  which  the  current  market 
price  cannot  be  obtained  by  referenre  to 
the  last  sale  price  for  transactions 
reported  on  a  recognized  securities 
exchange  or  the  N.ASD.AQ  system.  The 
Bank  .states  I  hat  such  .securities  are     - 
valued  based  on  an  average  of  the 
highest  ciurent  independent  bid  and 
lowest  current  independent  offer,  as  ol 
Ihe  close  of  business  on  the  Friday 
preceding  ihe  weekend  of  the  CIF 
transfers,  determined  on  the  basis  o) 
n^asonable  inquiry  from  at  least  three 
sources  th.it  are  broker-dealers  or 
pricing  services  independent  of  the 
Bank. 

In  addition,  for  all  in-kind  trans^fers  ol 
CIF  assets  to  a  Fund  that  occur  after  Ihe 
date  this  p;o|)0sed  exemption  is 
published  iii  the  Federal  Register,  the 
Bank  will  send  by  regular  mail  to  Ihe 
IndepiMident  Fiduciary  no  later  than  90 
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days  ahei  completion  of  each  transfer  a 
written  coafinnation  that  contains  the 
following  information: 

(1}  The  number  of  OF  units  held  by 
the  Client  Plan  immediately  before  the 
transfer,  the  related  per  unit  value,  and 
the  total  dollar  amount  of  such  CIF 
imits:  and 

(2)  The  number  of  shares  in  the  Fund.s 
that  are  held  by  the  Client  Plan 
following  the  transfer,  the  related  per 
share  net  asset  vahie,  and  the  total 
dollar  amount  of  such  shares. 

The  Bank  believes  that  the  interests  of 
the  Client  Plans  are  better  served  by  the 
c:olleciive  investment  of  assets  of  the 
Client  Plans  in  the  Funds  rather  than  in 
the  CIFs.  The  Funds  are  valued  on  a 
daily  basis,  whereas  the  majority  of  the 
CIFs  are  valued  monthly.  The  daily 
valuafion  permits  (i)  immediate 
investment  of  Client  Plan  contribution^; 
in  various  types  of  investments:  (ii) 
greater  flexibility  in  transferring  assets 
from  one  type  of  investment  to  another: 
and  (iii)  daily  redemption  of 
investments  for  purposes  of  making 
distributions.  In  addition,  information 
concerning  the  investment  performance 
of  the  Funds  will  be  available  on  a  daily 
basis  in  newspapers  of  general 
circulation  which  will  allow  Client  Plan 
fiduciaries  to  monitor  the  performance 
of  investments  on  a  daily  basis  and 
make  more  informed  investment 
clecLsions. 

7  For  investments  in  the  Funds  on 
behalf  of  Client  Plans,  the  Bank 
currently  offsets  its  investment 
mana^ment  or  advisory-  fees  for  assets 
invested  in  the  Funds  in  accordance 
with  one  of  the  methods  for  offsetting 
double  investment  advisorx  fees 
described  in  Prohibited  Traiisaiition 
Exemption  77-4  (PTE  77-4.  42  FR 
18732.  April  8,  1977].'-*  Consequently, 
the  Bank  represents  that  ihe  fee 
Structure  for  these  investments  complies 
with  the  fee  strui:ture  under  PTF  77-4. 


and  that  the  other  conditions  of  PTE  77- 
4  are  met.''' 

The  Bank  charges  its  standard  fees  to 
all  the  Client  Plans  for  serving  as  a 
trustee  or  investment  manager  for  the 
Client  Plans.-"  All  fees  are  billed  on  a 
quarterly  basis.  The  annual  charges  for 
a  Client  Plan  account  are  based  on  fee 
schedules  negotiated  with  the  Bank.  The 
Bank  provides  services  to  the  Client 
Plans  for  which  it  has  investment 
discretion,  including  sweep  serviais  for 
uninvested  cash  balances  in  such  Plans, 
under  a  single  fee  arrangement  which  is 
calculated  as  a  percentage  of  the  market 
value  of  the  Plan  assets  under 
management.  There  are  no  separate 
charges  for  the  provision  of  sweep 
services  to  the  Client  Plans  for  which 
the  Bank  has  investment  discretion. 
However,  for  Client  Plans  where 
investment  decisions  are  directed  by  an 
Independent  Fiduciary,  a  separate 
charge  is  assessed  for  sweep  services 
where  the  Independent  Fiduciary- 
specifically  agrees  to  have  the  Bank 
provide  such  services  to  the  Client 
Plan.-'  The  Bank  states  that  in  many 
cases  fees  charged  by  the  Bank  to  a 
Client  Plan  are  paid  by  the  Client  Plan 
sponsor  rather  than  bv  the  Client  Plan. 

The  Bank  charges  trie  Funds  for  its 
services  to  the  Funds  as  investment 
advi.ser.  in  accordance  with  the 
Agreements  between  the  Bank  and  the 
Funds.  Under  the  Agreements,  the  Bank 
charges  fees  at  a  different  rate  for  each 
Fund,  computed  based  on  the  average 
daily  net  assets  for  the  respective  Fund. 
The  fee  differentials  among  the  Funds 
result  from  the  particular  level  of 
services  rendered  by  the  Bank  to  the 
Funds. 

The  investment  advisory  fees  paid  by 
each  of  the  existing  Funds  are  accrued 
on  a  daily  basis  and  billed  by  the  Bank 
to  the  Funds  at  the  beginning  of  the 


JMI 


■  I'TK  77-4.  in  p!?r'i!!r:il  jwir..  ("ftnuils  ihe 
pun  hrt'-p  .md  sale  by  an  em]>lovto  i'eiu-fit  [)'..iii  of 
shares  of  a  regislwed.  op«^n-«-nci  invcstnipnt 
(.nniiwiry  vvh«n  a  fiducian  with  r«-p<f  t  to  the  plan 
is  jiLso  thr  inx'cstnienl  aiiviM-r  io!  the  ir.ve.Mmenl 
mmpany  prfaided  thai.  a.iiont;orhw  things,  the; 
plan  doos  not  pay  an  iinvslnien!  m^iniigprnpnt. 
invcMmpri  advisory  or  similar  fef  with  .-cspfirl  to 
the  plan  issntif^  invfst^d  in  such  iharcs  for  thr  t-ntire 
period  of  sxjca  im-estraem.  Secli<m  IUl)  of  Pl'E  77- 
4  sliites  that  thi.s  condiiion  do«!s  not  preiludr  tho 
pavmr-rit  of  inve.Mmpnt  advL«iry  fet.s  by  the 
investment  corrpar.y  under  the  tenns  of  nn 
inve.stnient  advisory  agi'-pTienl  ;idoptcd  in 
Hcxxardanrx'  wilh  section  15  of  the  1»40  Act  Section 
lUtt  «-tes  further  thai  this  condi;ion  does  not 
prptlude  payment  of  ?n  investment  rtdvi.'.ory  Epp  liv 
she  plan  b.ised  on  total  plan  assets  from  which  a 
credit  has  been  satxracted  'epresenting  Ihe  plan's 
[•ro  rata  share  ai  an'es'r.:inl  advisory  fees  \thid  hy 
the  investment  conxpary 


'"■i'hc  nppartment  is  CNprcssing  no  opinion  in 
iliis  proposed  exempnion  regaining  whether  any 
transactions  with  tfie  Funds  under  the 
circurast-inces  described  herein  would  in-  covpred 
by  PTE  77-4. 

-"The  applicant  represents  that  all  fees  paid  tiy 
Client  I'larus  directly  to  the  Bank  for  services 
perf(irmed  by  the.  Banl.  are  exejnpt  from  the 
[)ruhibiled  transaction  provisions  of  the  Act  by 
rea.son  of  section  408(b)(2)  of  the  Act  and  the 
regulations  thetvnnder  (see  29  CFR  2.S50.40flb-2l 
The  Department  notes  that  to  the  extent  there  are 
prohibiieil  tran.sactions  under  tfve  .Act  as  a  resuh  of 
servitjes  provided  by  the  Bank  di.-eclly  to  [he  Client 
rUns  which  are  not  ujvered  by  secticm  40»(h)(2). 
no  relief  is  being  proposed  herein  for  svich 
transactions. 

-'  See  JXJI.  Letter  dated  August  1,  198h  to  Kolicrt 
,S  Ploikin.  As-si.stant  Uirector,  Division  of  Hanking 
.SiifM^rvisinn  and  Rcgi;lation,  Board  ol  Governors  of 
li'.e  Kederal  Re.scrve  System,  stating  the 
ne[s-irtnienl's  vjeivs  regarding  the  application  of  tiR' 
prohibilod  transaction  jwovisions  of  the  Ad  to 
sweep  services  provided  to  plaas  by  fiduciary  Imnks 
and  the  potential  applicability  of  certain  statutory 
pxeniplioRs  as  described  therein. 


month  following  the  month  in  which 
the  fees  accrued.  The  Bank  states  that 
any  additional  Funds  will  fuiiow  the 
same  monthlv  billing  arrangement. 

Under  the  lee  structure  wnich  would 
be  covered  by  the  proposed  exemption, 
the  Bank  states  that  the  Client  Plans  will 
not  pay  any  plan-level  investment 
management  fees,  investment  advisor\ 
fees,  or  similar  fees  to  the  Bank  w  ith 
respect  to  any  of  the  assets  of  such 
Client  Plans  which  are  invested  in 
shares  of  any  of  the  Funds.  However. 
this  lee  stau:ture  does  not  prei:lude  the 
pavmenl  ot  investment  vidvisory  fees  or 
similar  flees  by  the  Funds  to  the  I^nk 
under  tlie  terms  of  the  Agreements, 
provided  that  siu  h  Agreements  are 
adopted  in  a{:t»rdant;e  with  section  15 
of  the  1940  .\ct. 

The  Bank  .state*;  that  the  rombiiied 
total  of  all  ffCfi  received  by  the  Bank  for 
the  provision  of  ser\ices  to  a  Client 
Plan,  and  in  connection  with  the 
provision  of  ser\-ices  to  the  Funds  in 
which  the  Client  Plan  may  invest,  are 
not  in  excess  of  "reasonable 
conipen.sation"  within  the  me<!ningof 
section  4fl8(bj(2)  of  the  .\ct. 

The  Bank  represents  that  the  fee 
structure  ensures  that  the  Bank  does  not 
receive  any  additional  inve.stment 
management.  advisor\-  or  similar  fet^ 
frf)m  the  Funds  as  a  result  of 
investments  in  the  Funds  by  the  Client 
Flans.  Thus,  the  Bank  represents  that 
the  fee  structure  is  at  least  as 
advantageous  to  the  Client  Plans  as  an 
arrangement  pursuant  to  the  conditions 
of  PTE  77-4  whereby  investnient 
advisory  fees  paid  by  the  Funds  to  the 
Bank  wouki  be  offset  orcndited  against 
inve.stment  management  fees  charged 
directly  by  the  Bank  to  the  Client  Plans 
In  this  regard,  the  Bank  states  that  the 
fee  structure  essentially  has  the  ."iame 
effect  in  olTsetling  the  Bank's 
investnumt  advi.sory  fee.s  as  an 
arrang(?ment  under  PTJ;  77—4.  siH:tii»n 
IKc). 

H.  With  respect  toaiiv  ttajisfer  t)l  n 
Clittnt  Plan's  CIF  as.i^ets  to  a  Fund.  tin- 
Bank  stalfts  that  an  Indeptmdent 
Fiduciary  for  the  Client  Plan  rets^ivt^ 
advance  WTJlten  noti<x;  of  the  in-kind 
transfer  of  a.ssets  of  the  CIFs  and  full 
written  di.s<  losure  of  information 
cont.erning  the  Fund.  On  the  basis  of 
such  information,  the  Independent 
Fiduciary  authorizes  in  writing  the  iu- 
kind  transfer  of  the  Client  Plan's  CIF 
assets  to  a  Fund  in  ex<;hange  for  shares 
of  the  Fund.  With  respect  to  the  n*ceipt 
of  fees  by  the  Bank  front  a  Fund  in 
conne-ction  with  any  Client  PlanV 
investment  in  th»i  Fund,  the  liank  states 
that  an  Independent  Fiduciary  receives 
full  and  detailed  written  disclosure  of 
information  concerning  the  Fund  in 


advance  of  any  investment  by  the  Client 
Plan  in  the  Fund.  On  the  basis  of  such 
information,  the  Independent  Fiduciary 
authorizes  in  writing  the  investment  of 
assets  of  the  Client  Plan  in  the  Fund  and 
the  fees  to  be  paid  by  the  Fund  to  the 
Bank.  In  addition,  the  Bank  represents 
that  the  Independent  Fiduciary  of  each 
Client  Plan  invested  in  a  particular 
Fund  will  receive  full  written 
disclosure,  in  a  statement  separate  from 
the  Fund  prospectus,  of  any  proposed 
increases  in  the  rates  of  fees  charged  by 
the  Bank  to  the  Funds  for  investment 
advisory  services  which  is  above  the 
rate  reflected  in  tjie  prospectus  for  the 
Fund,  at  lea.st  30  days  prior  to  the 
effective  date  of  Such  increase.-- 

Any  authorizations  by  the 
Independent  Fiduciary  regarding  the 
investment  of  a  Client  Plan's  assets  in  a 
Fund  and  the  fees  to  be  paid  to  the 
Bank,  including  any  future  increases  in 
rates  of  such  fees,  are  or  will  be 
terminable  at  will  by  the  Independent 
Fiduciary,  without  penalty  to  ll)e  Client 
Plan,  upon  receipt  by  the  Bank  of 
written  notice  of  germination.  A 
Termination  Forifi expressly  providing 
an  election  to  terminate  the 
authorization  with  in.structions  on  fiie 
lise  of  the  form  is  $upplied  to  the 
Iiuiependent  Fidutiary  no  less  than 
antiually.  The  instructions  for  the 
Termination  Forri  include  the  followinj^ 
information: 

(a)  The  authori: nation  is  terminable  at 
will  by  the  Client  Plan,  without  penalty 
Io  the  Client  Plan,  upon  rec-eipt  by  the 
Bank  of  written  nptice  from  the 
Independent  Fiduciary;  and 

(b)  Failure  to  rejturn'the  Termination 
Form  will  result  in  continued 
authorization  of  the  Bank  to  engage  in 
the  subject  transactions  on  behalf  of  the 
Client  Plan.  i 

The  Bank  state^that  the  Termination 
Form  may  be  used  to  notify  the  Bank  in 
writing  to  effect  aitermination  bv  selling 
the  shares  of  the  itunds  held  by  the 
Client  Plan  requesting  such  termination 
within  one  business  day  followinji 

-T LI   ' 

--  The  Department  nfjles  that  an  increase  in  the 
dOiount  of  a  fee  (or  an  ^jcisting  investment  advisory 
service  («her  than  through  an  increase  in  the  v^luv 
of  the  underlying  assets  in  the  Funds)  or  the 
imposition  of  a  fee  for  «  newly-established 
investment  advisory  sefrice  shall  be  considered  an 
increase  in  the  rateof  sMch  investment  advisory  fe?. 
However,  in  the  event  4n  investment  advi-rorv  fee 
h.-is  already  been  desajaed  in  writing  to  the  ' 
Independent  Fiduciar\-  and  Ihe  Independoiii 
Fiduciary  has  prm-idedlutliorization  for  the 
investment  advisory  fe«.  and  sut:h  fee  is  waived,  no 
fiiriher  action  by  thie  Bank  would  be  required  in 
order  for  the  Bank  to  re«.-eive  such  fee  at  a  later  time. 
Thus,  for  example,  no  further  disclosure  wouW  tie 
necessary  if  the  Bank  had  received  authorization  for 
.( fee  for  investment  advisory  services  from  Client 
I'lan  investors  and  subsequemly  determined  to 
waive  the  fee  for  a  period  of  time  in  order  to  attract 
new  investors  but  later  charged  the  fee. 


receipt  by  the  Bank  of  the  form.  The 
Bank  states  further  that  if,  due  to 
circumstances  beyond  the  control  of  the 
Bank,  the  sale  cannot  be  e.xecuted 
within  one  business  day,  the  Bank  will 
complete  the  sale  within  the  next 
business  day. 

Any  disclosure  of  information 
regarding  a  proposed  increase  in  the  rate 
oi  fees  for  investment  advisory  services 
will  be  accompanied  by  a  Termination 
Form.  However,  if  the  Termination 
Form  has  been  provided  to  the 
Independent  Fiduciary  for  the 
•  authorization  of  a  fee  increa.se,  then  a 
Termination  Form  for  an  annual 
reauthorization  will  not  be  provided  by 
the  Bank  for  that  year  unless  at  least  six 
months  has  elap-sed  since  the 
Termination  Form  was  provided  for  the 
fee  increase. 

Each  Independent  Fiducian,-  receives 
from  the  Bank  a  current  prospectus  for 
the  Funds  and  a  written  statement 
giving  full  disclosure  of  the  Fee 
Structure  prior  to  any  investment  by  the 
Client  Plan  in  shares'of  the  Fimd.  The 
dis<:losure  sfatemejit  explains  why  the 
Bank  believes  that  the  investment  of 
assets  of  the  Client  Plan  in  the  Funds  is 
appropriate.  The  disclosure  statement 
al^o  describes  whether  there  are  any 
limitations  on  the  Bank  with  respeti  to 
which  Client  Plan  assets  may  be 
invested  in  shares  of  the  Fuiids  and,  if 
.so,  the  nature  of  such  limitation.s.i^  The 
Bank  states  that  Client  Plan  fiduciaries 
will  also  receive  from  Federated,  Ihe 
Funds'  distributor,  an  updated 
prospectus  and  periodic  reports  for  each 
Fund.  In  addition  to  information 
provided  to  Fimd  shareholders  by 
Federated,  the  Bank  will  provide  each 
Independent  Fiduciary  with  a  quarterly 
performance  review  for  the  Peachtree 
Equity  and  Bond  Fund.s.  This  report  will 
include  updated  information  regarding 
the  particular  Fund's  investment 
.strategy,  performance,  and 
diversification  of  assets  as  well  as  a 
description  of  the  securities  held  by  the 
Fund.  The  Bank  states  further  that  Fund 
shareholders  may  also  request  a  copy  of 
the  Statement  of  Additional  Information 
for  any  Fund  free  of  t.harge,  obtain  other 
information,  or  make  inquiries  about  a 
Fund  by  writing  or  calling  the  Bank. 

9.  No  sales  commissions  a.re  paid  by 
the  Client  Plans  in  connection  with  the 


-'  See  section  !I(d)  of  HTE  77-1  which  requires, 
in  periinen;  part,  that  an  independent  pian 
fiduciary  receive  a  current  prospectus  issued  by  '.ht: 
inve.-'tment  company  and  a  full  and  detailed  written 
di.vclosure  of  the  investment  advisory  and  other  fees 
charged  to  or  paid  by  the  plan  and  tlie  in\'cstment 
company,  including  a  discussion  of  whether  there 
are  any  limitations  on  the  fiduciarv/inveMmenl 
adviser  with  rwpect  to  wnich  plan  assets  may  be 
invested  in  shares  of  the  investment  company  and. 
if  so.  the  nature  of  such  limitations. 


purchase  or  sale  of  shares  of  the  Funds. 
In  addition,  no  redemption  fees  are  paid 
in  connection  with  the  sale  of  shares  by 
the  Client  Plans  to  the  Funds.  The 
applicant  states  that  all  other  dealings 
between  the  Client  Plans,  the  Funds, 
and  the  Bank  or  any  affiliate,  are  on  a 
basis  no  less  favorable  to  the  Client 
Plans  than  such  dealings  are  with  the 
other  shareholders  of  the  Funds. 

10.  In  summarx-,  the  Bank  represeuLs 
that  the  transactions  described  herein 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  because:  (a)  The  Funds 
provide  the  Client  Plans  with  a  more 
effective  investment  vehicle  than  the 
CIFs  maintained  by  the  Bank  without 
any  increa.se  in  investment 
management,  advisory  or  similar  fees 
paid  to  the  Bank;  (b)  with  respect  to  the 
transfer  of  a  Client  Plan's  CIF  a.s.sets  into 
a  Fund  in  exchange  for  Fund  shares,  an 
Independent  Fiduciary  authorizes  in 
v»riting  such  transfer  prior  to  the 
transaction  only  after  full  written 
disclosure  of  information  concerning 
the  Fund:  (c)  each  Client  Plan  receives 
shares  of  a  Fund  in  connection  with  th(.' 
transfer  of  as.sets  of  a  terminating  GIF 
which  have  a  net  asset  value  that  is 
equal  to  the  value  of  the  Client  Plan's 
pro  rata  share  of  the  CIF  assets  on  the 
date  of  the  transfer,  based  on  liie  t  tirriMt 
inark-dt  value  of  such  .-ussets  a.s 
determined  in  a  single  valuation  ul  t'ii' 
close  of  the  .same  business  day  using 
indi^pendent  .sotirces  in  accordant  ewi;h 
procedures  established  by  the  Fui:d 
which  comply  with  Rule  17a-7  of  the 
1940  Ai:t:  (d)  with  respect  to  any 
investments  in  a  Fund  by  the  Cl'ie::l 
Plans  and  the  payment  of  anv  fees  bv 
the  Fund  to  the  Bank,  an  Independeiil 
Fiduciary  receives  fuil  written 
di,sclosure  of  information  concerniiig 
the  Fund,  including  a  current 
prospectus  and  a  statement  destrribing 
the  fee  structure,  and  authorizes  in 
writing  the  investment  of  the  Client 
Plans  assets  in  the  particular  Fund  and 
the  fees  paid  by  such. Fund  to  the  Bank: 
(e)  any  authorizations  made  by  a  Client 
Plan  regarding  investments  in  a  Ftiinl 
and  fees  paid  to  the  Bank,  or  anv 
increases  in  the  rates  of  fees  for  stich 
services,  are  or  will  be  terminable  at 
will  by  the  Client  Plan,  without  penalty 
to  the  Client  Plan,  upon  receipt  b\  the 
Bank  of  written  notice  of  termination 
from  the  Independent  Fiducian,-:  (f)  no 
commissions  or  redemption  fees  are 
paid  by  the  Client  Plan  in  conne<.tion 
with  either  the  acquisition  of  Fund 
shares,  through  either  a  direct  pun.ha.M- 
of  the  shares  or  a  transfer  of  GIF  asst??s 
in  exchange  for  the  shares,  or  the  sale 
of  Fund  shares;  and  (g)  all  dealings 
between  the  Client  Plans,  the  Funds  and 
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the  Bank,  are  on  a  basis  which  is  at  least 
as  favorable  to  the  Client  Plans  as  such 
dealings  are  with  other  shareholders  of 
the  Funds. 

\'otice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
shall  be  given  to  all  Independent 
Fiduciaries  of  Client  Plans  described 
herein  that  had  investments  in  a 
terminating  CIF  and  from  whom 
approval  was  sought,  or  will  be  sought 
prior  to  the  granting  of  this  proposed 
exemption,  for  a  transfer  of  a  Client 
Plan's  CIF  assets  to  a  Fund.  In  addition, 
interested  persons  shall  include  the 
Independent  Fiduciaries  of  all  Client 
Plans  that  are  currently  invested  in  the 
Funds,  as  of  the  date  the  notice  of  the 
proposed  exemption  is  published  in  the 
Federal  Register,  where  the  Bank 
provides  services  to  the  Funds  and 
receives  fees  which  would  be  covered 
by  the  exemption,  if  granted.  Notice  to 
interested  persons  shall  be  provided  by 
first  class  mail  within  fifteen  (1'))  days 
following  the  publication  of  the 
proposed  exemption  in  the  Federal 
Register.  Such  notice  shall  include  a 
copy  of  the  notice  of  proposed 
e.xemption  as  published  in  the  Federal 
Register  and  a  supplemental  statement 
(see  29  CFR  2570.43(b)(2))  which 
informs  all  interested  persons  of  their 
right  to  comment  on  and/or  request  a 
hearing  with  respect  to  the  proposed 
exemption.  Comments  and  requests  for 
a  public  hearing  are  due  within  forty- 
five  (45)  days  following  the  publication 
of  the  proposed  e.xemption  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

Dillon.  Read  &  Co.  Inc.  (Dillon)  Located 
in  New  York,  New  York 

I  Application  No.  D-09741| 

Proposed  Exemption 

I.  Tran.sactions 

A.  The  restrictions  of  sections  406(a) 
and  407(a)  of  the  Act  and  the  ta.xes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code 
shall  not  apply  to  the  following 
transactions  involving  trusts  and 
certificates  evidencing  interests  therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor.  ser\'icer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 


an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary-  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  LA.  (1)  or  (2). 

Notwithstanding  the  foregoing, 
section  LA.  does  not  provide  an 
exemption  from  the  restrictions  of 
sections  406(a)(1)(E).  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded  Plan 
by  any  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  assets  of  that 
Excluded  Plan.--* 

B.  The  restrictions  of  sections 
406(l))(l)  and  40G(b)(2)  of  the  Act  and 
the  taxes  imposed  by  section  4975(a) 
and  (b)  of  the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or  assets 
contained  in  the  trust,  or  (b)  an  affiliate 
of  a  person  described  in  (a):  if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group: 

(iii)  A  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary'  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 


^'Section  I. A.  [irovulc"!  no  rolii^f  from  soclinns 
406(.i)(l)(E).  40C(a)(2)  and  407  fnr  any  person 
rendering  investment  advice  to  an  Excluded  Plan 
within  the  meaning  of  section  3(21)(A)(ii)  and 
regulation  29CKR  2510.3-21(c). 


by  the  same  entity.^'  For  purposes  of 
this  paragraph  B.(l)(iv)  only,  an  entity 
will  not  be  considered  to  ser\'ice  assets 
contained  in  a  trust  if  it  is  merely  a 
subser\'icer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)  (i).  (iii),  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.(l)  or  (2). 

C.  The  restrictions  of  sections  400(3). 
400(b)  and  407(a)  of  the  Act,  and  the 
taxes  imposed  by  section  4975  (n)  and 
(b)  of  the  Code  by  reason  of  section 
4975(c)  of  the  Code,  shall  not  apply  to 
transactions  in  connection  with  the 
servicing,  management  and  operation  of 
a  trust;  provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement;  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospecuis 
or  private  placement  memoraiidum 
provided  to,  investing  plans  before  tliey 
purchase  certificates  issued  by  the 
trust.-"' 

Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  from  a 
person  other  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  "qualified 
administrative  fee"  as  defined  in  section 
III.S. 

D.  The  restrictions  of  sections  406(a) 
and  407(a)  of  the  Act.  and  the  ta.xes 
imposed  by  sections  4975  (a)  and  (b)  of 
the  Code  bv  reason  of  sections 
4975(c)(1)  (A)  through  (D)  of  the  Code, 
shall  not  apply  to  any  transactions  to 
which  those  restrictions  or  taxes  would 
otherwise  apply  merely  because  a 


-^For  purposes  of  thi.s  expn-.plion,  cai  h  plan 
participating  in  a  commingled  fund  (such  as  a  Ijank 
collective  trust  fund  or  insurance  company  pool(i<i 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  its  proportionate  interest 
in  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  most  recent  preceding  vahiatinn 
date  of  the  fund. 

•"In  the  case  of  a  private  placement 
memorandum,  such  memorandum  must  cnnLiin 
substantially  the  same  information  lli.it  would  br 
disclosed  in  a  prospectus  if  the  offering  of  the 
certificates  were  made  in  a  regislored  public 
offering  under  the  Securities  Act  of  l'j;tl.  Inthr 
Department's  view,  the  private  pLiccnifnl 
memorandum  must  contain  sufficient  information 
to  permit  plan  fiduciaries  to  niaLt;  informed 
investment  decisions. 


person  is  deemed  to  be  a  party  in 
interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F),  (G).  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)  (F), 
(G).  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

II.  General  Conditions 

A.  The  relief  provided  under  Part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  wotild  be 
in  an  arm's  lengdi  transaction  with  an 
unrelated  party; 

(2)  The  rights  ind  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  bv 
other  certificates  of  the  same  trust; 

(3)  The  certifidates  acquired  by  the 
plan  have  receiv^  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  thi? 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's 
Corporation  (S&P*s).  Moody's  Invu.sfors 
Service,  Inc.  (Moody's).  Duff  &  Phelps 
Inc.  (D&P)  or  Fitdh  Investors  Service. 
Inc.  (Fitch);  ' 

(4)  The  trusteeiis  not  nti  affiliate  of 
any  member  of  the  Restricted  Grotip. 
However,  the  trustee  shall  not  be 
considered  to  bejan  affiliate  of  n  serv-icer 
solely  because  the  tmstee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursirant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  sudi  succession  upon  the 
occurrence  of  one  or  more  events  of 
dtjfault  by  the  servicer: 

(5)  The  sum  of  all  payments  n);ide  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certifirates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certifitates: 
the  sum  of  all  payments  mode  to  and 
retained  by  the  sponsor  pursuaju  to  the 
assignment  of  obligations  (ur  interests 
therein)  to  the  trust  represents  not  nvjre 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  nol  jnore  than 
reasonable  compensation  for  the 
servii:er's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  senicur's 
reasonable  e.xpen^es  in  connection 
therewith;  and 

(6)  The  plan  investing  in  sutii 
t;ertificates  is  an  "accredited  invtustor  " 
as  defined  in  Rule  501(a)(1)  of 
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Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 
unless  it  or  any  of  its  affiliates  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I,  if  the  provision 
of  subsection  II.A.(6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prosf>ectus  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaseno  the  effect  that,  .so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  trnnsferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933.  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  II.A.(fi)  above. 

III.  Definitions 

For  purposes  of  this  exemption: 
A.  "Certificate"  means: 

(1)  A  certificate — 

(a)  That  represents  a  beneiicinl 
ownership  interest  in  the  .tssHs  <>t  a 
tru.st;  and 

(b)  That  entitles  the  holder  to  pass- 
th.roiigh  payments  of  princiiwl,  interest, 
nnd/or  other  payments  ma<le  with 
n;spect  to  the  a.s.sets  of  such  trust:  or 

(2)  A  certificate  denominated  .is  a 
ilt'bt  instrument — 

(n)  That  represents  an  interest  in  a 
Real  Estate  Mortgage  Investment 
Conduit  (HEMIC)  within  the  meaninj-  of 
section  860D(a)  of  Uie  Internal  RevenuO 
Code  of  19«6;  and 

(b)  That  is  issued  by  and  is  an 
obligation  of  a  trust;  with  respect  to 
certificates  defined  in  (1)  and  (2)  for 
which  Dillon  or  any  of  its  affiliates  is 
either  (i)  the  sole  underwriter  or  \\w 
mannger  or  co- manager  of  the 
underwriting  syndicate,  or  (ii)  a  s^'liing 
or  placement  agent. 

For  purpcses  of  this  e.xemptioii, 
references  to  "certificates  repn?«!jiting 
an  interest  in  a  trust"  include 
<:ertifi(uites  denominated  as  debt  which 
are  issued  by  a  trust. 

13.  "TrLLSt"  means  an  investment  pool, 
the  corpus  of  vvhi<;h  is  IteUi  in  trust  ;uid 
«;onsi.sts  solely  ofc 

(DEiUier— 


(a)  Secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  Secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  bv  leases,  as  defined  in  section 
III.T); 

(c)  Obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property,  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property); 

(d)  Obligations  that  bear  interest  or 
are  purchased  at  a  discoixnt  and  which 
are  secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  IILU); 

(e)  "Guaranteed  governmental 
mortgage  pool  certificates."  as  defined 
in  29  CFR  section  2510.3-101(i)(2); 

(0  Fractional  undivided  interests  in 
any  of  the  obligations  des<:ribed  in 
clausiis  (a)-(e)  of  this  section  B.(l);-'' 

(2)  Property  which  had  secured  any  «d 
the  obligations  described  in  subsection 
n.(l): 

(3)  Undi.strilnited  cash  or  temporary 
investments  made  therewith  maturing 
no  Iniur  than  the  next  date  on  wliich 
distribtitions  are  to  m.ade  to 
certilicateholdors;  and 

(4)  Rights  of  the  trustee  imder  the 
puoii;.;.'  ai'd  servicing  agreement,  and 
rights  jiider  any  insurance  policies. 
third-pnity  guarantees,  contracts  of 
siirei-.siiip  aiid  other  credit  support 
arrniigeniitnts  with  ix»spect  to  any 
obligiilions  described  in  subsection 
B.(l), 

N'otwithstanding  tlie  foregoing.  t!it; 
term  "trust"  does  not  include  any 
invp.<it;i!(Mit  pool  !m!ess:  (i}The 
invi's;:n<."it  pool  cojisists  only  of  asv-ts 
of  titf-  rviH!  uhiih  ii;ive  been  Included  in 
oliiiT  in\(>stm>.-nt  pools,  (ii)  certificaJt.'s 
i!vif|(-nc.;r,n  iiitt-resls  in  such  otluir 
invf<;tr'n'it  pools  have  been  rated  in  one 
oftlif  tliriH!  bighe.st  gcnuric  rating 


■,;iy 


-   -rni'  ■)i;).:i!:!!:':.l  u  ivi.,..v  lo  l.,k.;  ih\  ou^m. 
It)  •'■::. <.\  :i>  vii'w  that  the  dufinrtion  uITnfst 
io;i1„ir   .i  ::,  ;i1,B.!l)(„)  ti:n>i:};h  (e)  in.dixli-s  <  iwo- 
licr  !r  ■•■:  >".-.;t  '.lav  uniior  whi(J:  ccrfir<aa«s  ws^.fil 
by  :!■.!•  'I'y'.  ;r  l^^  whitii  iMri.-.ir.s  u  pooi  of 
ri'cuiv.i;)'.  s  licM  riled  jikivc.  an-  tr.issfcrntJ  lo  j 
Ms.iird  ;rii.>l  wh'.irh  is^;!l■•.  t crtifioitcs  thai  in-  ut'.d 
to  pi.:!-....  Howi-vfir.  ;ht'-Of|)iini>)«»i  is  itfinr  h,vt*-r-T 
\  irtv  in.tU  si.iM-  tbn  ••vnipliofi  prtjvttlos  relief  f.ir 
li-.i-  li  :.ii  ijr  iiiiUn-- 1  inijijisiiion  w  di.Nji.iiit ion  uf  - 
I  rr;:!'i  ..'".s  tr-..il  ar<'  m):  .-.jljiirdi^iiitid.  im»  .i-iu-f 
vvorild  !»••  .rt.,il.,b!e  if  !ho  (.ii.-tifti.iitirf  h«'!d  l)y  thi* 
M-com;  i.'i:<t  wi-.-e  st.b'wiiinitei)  lo  the  i'if,M>-  mjm) 
in'.i'ri'.vis  K»ideiu xHi  bv  oiijii.'  c«rt iJ vta.*»!S  it-^M^  in 
ihr  !::s:  Ijii.si. 
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categories  by  S&P"s,  Moody's,  D&P,  or 
Fitch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  "Unaerwriter"  means: 

(1)  Dillon; 

(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  Dillon;  or 

(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  which 
Dillon  or  a  person  described  in  (2)  is  a 
manager  or  co-manager  with  respect  to 
the  certificates. 

D.  "Sponsor"  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  "Master  Ser\'icer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust. 

F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  master  .servicer,  services 
assets  contained  in  the  trust,  but  is  not 
a  party  to  the  pooling  and  servicing 
agreement. 

G.  "Ser\'icer"  means  any  entity  which 
services  assets  contained  in  the  trust, 
including  the  master  servicer  and  any 
subser\'icer. 

H.  "Trustee"  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  tru.stee  of 
the  indenture  trust. 

I.  "Insurer"  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for,  a  trust. 

Notwithstanding  the  foregoing,  a 
person  is  not  an  insurer  solely  because 
it  holds  securities  representing  an 
interest  in  a  trust  which  are  of  a  class 
subordinated  to  certificates  representing 
an  intere.st  in  the  same  trust. 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
tru.st. 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 


the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  Each  underwriter; 

(2)  Each  insurer; 

(3)  The  sponsor; 

(4)  The  trustee; 

(5)  Each  servicer; 

(6)  Any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  Any  affiliate  of  a  person  described 
in  (1H6)  above. 

M.  "Affiliate"  of  anotlier  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  deliverj',  all 
conditions  of  this  e.xemption  applicable 
to  sales  are  met. 

Q.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 


date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificates  from, 
the  other  party). 

R.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  section  2550.408c-2. 

S.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  The  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  The  amount  paid  to  investors  in 
the  trust  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  thu 
servicer. 

T.  "Qualified  Equipment  Note 
Secured  By  A  Lease"  means  an 
equipment  note: 

(a)  Which  is  secured  by  equipment 
which  is  leased; 

(b)  Which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(c)  With  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  "Qualified  Motor  Vehicle  Lease" 
means  a  lease  of  a  motor  vehicle  where: 

(a)  The  trust  holds  a  security  interest 
in  the  lease; 

(b)  The  trust  holds  a  security  interest 
in  the  leased  motor  vehicle;  and 

(c)  The  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  the 
trust  would  receive  under  a  motor 
vehicle  installment  loan  contract. 

V.  "Pooling  and  Servicing 
Agreement"  means  the  agreement  or 
agreements  among  a  spon.sor,  a  servicer 
and  the  trustee  e.stablishing  a  trust.  In 
the  case  of  certificates  which  are 
denominated  as  debt  instruments, 
"Pooling  and  Servicing  Agreement"  also 
includes  the  indenture  entered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indenture  trustee. 

Siimman'  of  Facts  and  Ih'pwsfiUations 

1.  Dillon,  Read  &  Co.  Inc.  is  an 
international  investment  banking  firm 
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which  has  its  headquarters  in  New 
York,  New  York.  The  firm  has  numerous 
offices  in  the  United  States  as  well  as 
London,  Paris  and  Tokyo.  Dillon  and  its 
affiliates  2"  engage  in  a  variety  of 
activities  that  facilitate  the  fiow  of 
capital  from  investors  in  the  United 
States  and  abroad  to  corporations, 
governments  and  international  agencies. 
Dillon  provides  a  broad  range  of  merger 
and  acquisition  services,  engages  in 
securities  transactions  as  both  principal 
and  agent  and  provides  underwriting, 
research  and  financial  services  to 
domestic  and  foreign  financial 
institutions.  The  firm  is  actively 
involved  in  the  issuance  and  trading  of 
equity  securities,  high-yield  corporate 
debt,  investment  grade  fixed  income 
securities,  U.S.  Government  securities 
and  municipal  securities. 

2.  Dillon  seeks  exemptive  relief  to 
permit  plans  to  invest  in  pass-through 
certificates  representing  undivided 
interests  in  the  following  categories  of 
trusts:  (1)  Single  and  multi-family 
residential  or  commercial  mortgage 
investment  trusts;-*^  (2)  motor  vehicle 
receivables  pool  investment  trusts;  (3) 
consumer  or  commercial  receivables 
investment  trusts;  and  (4)  guaranteed 
governmental  mortgage  pool  certificate 
investment  trusts.-^" 

3.  Residential  and  commercial 
mortgage  investment  trusts  may  include 
mortgages  on  ground  leases  of  real 
property.  Commercial  mortgages  are 
frequently  secured  by  ground  leases  on 
the  underlying  property  rather  than  by 
fee  simple  interests.  The  separation  of 
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-"As  described  herein,  the  term  "Dillon"  refers  to 
Dillon,  Read  and  Co.  Inc.  and  its  affiliates  unless 
the  context  other\rise  requires. 

"The  Department  notes  that  Prohibited 
Transaction  Exemption  (PTE)  83-1  (48  FR  89S. 
January  7, 1983)  a  class  exemption  for  mortgage 
pool  investment  trusts,  would  generally  apply  to 
trusts  containing  single-family  residential 
mortgages,  provided  that  the  applicable  conditions 
of  PTE  83-1  are  met.  Dillon  requests  relief  for  single- 
family  residential  mortgages  in  this  exemption 
because  it  would  prefer  one  exemption  for  all  trusts 
of  similar  structure.  However.  Dillon  has  stated  that 
it  may  still  avail  itself  of  the  exemptive  relief 
provided  by  PTE  81-1. 

"'Guaranteed  governmental  mortgage  pool 
certificates  are  mortgage-backed  securities  with 
respect  to  which  interest  and  principal  payable  is 
guaranteed  by  the  Government  National  Mortgage 
Association  (GNMA),  the  Federal  Home  Loan 
Mortgage  Corporation  (FHLMC).  or  the  Federal 
National  Mortgage  Association  (FNMA).  The 
Department's  regulation  relating  to  the  definition  of 
plan  assets  (29  CFR  2510.3-101(1))  provides  that 
where  a  plan  acquires  a  guaranteed  governmental 
mortgage  pool  certificate,  the  plan's  assets  include 
the  certificate  and  all  of  its  rights  with  respect  to 
such  certificate  under  applicable  l;iw.  but  do  not, 
solely  by  reason  of  the  plan's  holding  of  such 
certificate,  include  any  of  the  morlgagos  imdeilying 
such  certificate.  The  applicant  is  rt-quesling 
exemptive  relief  for  trusts  containing  guaranteed 
governmental  mortgage  pool  certificatee  becau.sc  the 
certificates  in  the  (rusts  may  be  pi.in  ussets. 


the  fee  simple  interest  and  the  ground 
lease  interest  is  generally  done  for  tax 
reasons.  Properly  structured,  the  pledge 
of  the  ground  lease  to  secure  a  mortgage 
provides  a  lender  with  the  same  level  of 
security  as  would  be  provided  by  a 
pledge  of  the  related  fee  simple  interest. 
The  terms  of  the  ground  lease  pledged 
to  secure  leasehold  mortgages  will  in  all 
cases  be  at  least  ten  years  longer  than 
the  term  of  such  mortgage." 

Trust  Structure 

4.  Each  trust  is  established  under  a 
pooling  and  servicing  agreement  or 
equivalent  agreement  between  a 
sponsor,  a  servicer  and  a.trustee.  The 
sponsor  or  servicer  of  a  trust  selects 
assets  to  be  included  in  the  trust.  These 
assets  are  receivables  or  certificates 
which  may  have  been  originated,  in  the 
ordinary  course  of  business,  by  a 
sponsor  or  servicer  of  the  trust,  an 
affiliate  of  the  sponsor  or  servicer,  or  by 
an  unrelated  lender  and  subsequently 
acquired  by  the  trust  sponsor  or 
servicer. 

On  or  prior  to  the  closing  date,  the 
sponsor  acquires  legal  title  to  all  assets 
selected  for  the  trust,  establishes  the 
trust  and  designates  an  independent 
entity  as  trustee.  On  the  closing  date, 
the  sponsor  conveys  to  the  trust  legal 
title  to  the  assets,  and  the  trustee  issues 
certificates  representing  fractional 
undivided  interests  in  the  trust  assets. 
Dillon,  or  one  or  more  broker-dealers 
(which  may  include  Dillon),  acts  as 
underwriter  or  placement  agent  with 
respect  to  the  sale  of  the  certificates.  All 
of  the  public  offerings  of  certificates 
presently  contemplated  have  been  or  are 
to  be  underwritten  by  Dillon  on  a  firm 
commitment  basis.  In  addition,  Dillon 
anticipates  privately  placing  certificates 
on  both  a  firm  commitment  and  an 
agency  basis.  Dillon  may  also  act  as  the 
lead  underwriter  for  a  syndicate  of 
securities  underwriters. 

Certificateholders  will  be  entitled  to 
receive  periodic  installments  of 
principal  and/or  interest,  or  other 
payments  due  on  the  trust  assets. 

5.  Some  of  the  certificates  will  be  ' 
multi-class  certificates.  Dillon  requests 
exemptive  relief  for  two  types  of  multi- 
class  certificates:  "strip"  certificates  and 
"fast-pay/slow-pay"  certificates.  Strip 
certificates  are  a  type  of  security  in 
which  the  stream  of  interest  payments 
on  receivables  is  split  from  the  flow  of 
principal  payments  and  separate  classes 
of  certificates  are  established,  each 


representing  rights  to  disproportionate 
payments  of  principal  and  interest.-''^ 

"Fast-pay/slow-pay"  certificates 
involve  the  issuance  of  classes  of 
certificates  having  different  stated 
maturities  or  the  same  maturities  w  ith 
different  payment  schedules.  Interest 
and/or  principal  payments  received  on 
the  underlying  ♦rust  assets  are 
distributed  first  to  the  class  of 
certificates  having  the  earliest  stated 
maturity  of  principal  and/or  earlier 
payment  schedule,  and  only  when  that 
class  of  certificates  has  been  paid  in  full 
(or  has  received  a  specified  amount) 
will  distributions  be  made  with  respect 
to  the  second  class  of  certificates. 
Distributions  on  certificates  having  later 
stated  maturities  will  proceed  in  like 
manner  until  all  the  certificateholders 
have  been  paid  in  full.  The  only 
difference  between  this  muhi-class  pass- 
through  arrangement  and  a  single-class 
pass-through  arrangement  is  the  order  in 
which  distributions  are  made  to 
certificateholders.  In  each  case, 
certificateholders  will  have  a  beneficial 
ovvnership  interest  in  the  underlying 
trust  assets.  In  neither  case  will  the 
rights  of  a  plan  purchasing  certificates 
be  subordinated  to  the  rights  of  another 
cerlificateholder  in  the  event  of  default 
on  any  of  the  underlying  obligations.  In 
particular,  if  the  amount  available  for 
distribution  to  certificateholders  is  less 
than  the  amount  required  to  be  so 
distributed,  all  senior  certificateholders 
will  share  in  the  amount  distributed  on 
a  pro  rata  basis." 

6.  For  tax  reasons,  the  trust  must  be 
maintained  as  an  essentially  passive 
entity.  Therefore,  both  the  sponsors 
discretion  and  the  ser\'icer's  discretion 
with  respect  to  assets  included  in  a  trust 
are  severely  limited.  Pooling  and 
servicing  agreements  provide  for  the 
substitution  of  trust  assets  by  the 
sponsor  only  in  the  event  of  defects  in 
documentation  discovered  within  a 
short  time  after  the  issuance  of  trust 
certificates  (within  120  days,  except  in 
the  case  of  obligations  having  an 


"Trust  assets  may  also  include  obligations  ihul 
are  secured  by  leasehold  interests  on  residential 
real  property.  See  PTE  90-32  involving  Prudontial- 
Bache  Securities.  Inc.  (55  FR  23147,  June  0. 1000) 
al  231.50. 


'-It  is  the  Drp.irtmont's  understanding  th..;  -.vh';!! 
a  plan  invests  in  REMIC  "residual"  interest 
certificates  to  which  this  exemption  applies,  >on.e 
of  the  income  received  by  the  plan  as  a  result  of 
such  investment  may  be  considered  unrelated 
business  taxable  income  to  the  plan,  which  is 
subject  to  income  tax  under  the  Code.  The 
Department  emphasizes  that  the  prudence 
requirement  of  section  404(a)(1)(B)  of  the  Act  woulil 
require  plan  fiduciaries  to  carefully  consider  this 
and  other  tax  consequences  prior  to  causing  pLin 
assets  to  be  invested  in  certificates  pursuant  to  this 
exemption. 

'"  If  a  trust  issufs  sjtxjrdinate  certificatcit.  hnWors 
of  such  subordinate  c  erlificates  may  not  sh.ir?  in  '.h-- 
amount  distributud  on  a  pro  rata  basis.  The 
Department  notes  that  the  exemption  docs  not 
provide  relii'f  for  plan  investment  in  such 
subordinated  cortificalcs. 
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original  term  of  30  years,  in  which  case 
the  period  will  not  exceed  two  years). 
Any  receivable  so  substituted  is 
required  to  have  characteristics 
substantially  similar  to  the  replaced 
receivable  and  will  be  at  least  as 
creditworthy  as  the  replaced  receivable. 
In  some  cases,  the  aifected  receivable 
would  be  repurchased,  with  the 
purcha.se  price  applied  as  a  payment  on 
the  affected  receivable  and  pa.ssed 
through  to  certificateholders. 

Parties  to  Transactions 

7.  The  or/g;nafor  of  a  receivable  is  the 
entity  that  initially  lends  money  to  a 
borrower  (obligor),  such  as  a 
homeowner  or  automobile  purchaser,  or 
leases  property  to  a  lessee.  The 
originator  may  either  retain  a  receivable 
in  its  portfolio  or  sell  it  to  a  purchaser, 
such  as  a  trust  sponsor. 

Originators  oireceivables  included  in 
the  trusts  will  be  entities  that  originate 
receivables  in  the  ordinary  course  of 
their  business,  including  finance 
companies,  financial  institutions,  and 
any  kind  of  manufacturer,  merchant,  or 
service  enterprise  for  whom  such 
origination  is  an  incidental  part  of  its 
operations.  Each  trust  may  contain 
assets  of  one  or  more  originators.  The 
originator  of  the  receivables  may  also 
function  as  the  trust  sponsor  or  servicer. 

8.  The  sponsor  of  a  trust  will  be  one 
of  three  entities:  (i)  a  special-purpose 
corporation  unaffiliated  with  the 
servicer,  (ii)  a  special-purpose  or  other 
corporation  affiliated  with  the  servicer, 
or  (iii)  the  servicer  itself.  Where  the 
sponsor  is  not  also  the  servicer,  the 
sponsor's  role  will  generally  be  limited 
to  acquiring  the  assets  to  be  included  in 
the  trust,  establishing  the  trust, 
desi^ating  the  trustee,  and  assigning 
the  assets  to  the  trust. 

9.  The  trustee  of  a  trust  is  the  legal 
owner  of  the  obligations  in  the  trust. 
The  trustee  is  also  a  party  to  or 
beneficiary  of  all  the  documents  and 
instruments  deposited  in  the  trust,  and 
as  such  is  responsible  for  enforcing  all 
the  rights  created  thereby  in  favor  of 
certificateholders. 

The  trustee  will  be  an  independent 
entity,  and  therefore  will  be  unrelated  to 
Dillon,  the  trust  sponsor  or  the  servicer. 
Dillon  represents  that  the  trustee  will  be 
a  substantial  financial  institution  or 
trust  company  experienced  in  trust 
activities.  The  trustee  receives  a  fee  for 
its  ser\'ices,  which  will  be  paid  from  the 
assets  of  the  trust  by  the  sponsor  or 
servicer.  The  method  of  compensating 
the  trustee  will  be  specified  in  the 
pooling  and  servicing  agreement  and 
disclosed  in  the  prospectus  or  private 
placement  memorandum  relating  to  the 
offering  of  the  certificates. 


10.  The  sen'/cerof  a  trust  administers 
the  trust  assets  on  behalf  of  the 
certificateholders.  The  servicer's 
functions  typically  involve,  among  other 
things,  notifying  borrowers  of  amounts 
due  on  receivables,  maintaining  records 
of  payments  received  on  receivables  and 
instituting  foreclosure  or  similar 
proceedings  in  the  event  of  default.  In 
cases  where  a  pool  of  receivables  has 
been  purchased  from  a  number  of 
diffeient  originators  and  deposited  in  a 
trust,  it  is  common  for  the  receivables  to 
be  "subserviced"  by  their  respective 
originators  and  for  a  single  entity  to 
"master  service"  th«  pool  of  receivables 
on  behalf  of  the  owners  of  the  related 
series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  from  the 
perspective  of  the  borrower  by  the  local 
subservicer,  while  the  investors 
perspective  is  that  the  entire  pool  of 
receivables  is  serviced  by  a  single, 
central  master  servicer  who  collects 
payments  from  the  local  sub.servicers 
and  passes  them  through  to 
certificateholders. 

Receivables  of  the  type  suitable  for 
inclusion  in  a  trust  invariably  are 
ser\'iced  with  the  assistance  of  a 
computer.  After  the  sale,  the  servicer 
keeps  the  sold  receivables  on  the 
computer  system  in  order  to  continue 
monitoring  the  accounts.  Although  the 
records  relating  to  sold  receivables  are 
kept  in  the  same  master  file  as 
receivables  retained  by  the  originator, 
the  sold  receivables  are  flagged  as 
having  been  sold.  To  protect  the 
investors'  interest,  the  servicer 
ordinarily  convenants  that  this  "sold 
flag"  will  be  included  in  all  records 
relating  to  the  sold  receivables, 
including  the  master  file,  archives,  tape 
extracts,  and  printouts. 

The  sold  flags  are  invisible  to  the 
obligor,  and  do  not  affect  the  manner  in 
which  the  servicer  performs  the  billing, 
posting  and  collection  procedures 
relating  to  the  sold  receivables. 
However,  the  servicer  uses  the  sold  flag 
to  identify  the  receivables  for  the 
purpose  of  ref>orting  all  activity  on 
those  receivables  after  their  sale  to  the 
trust. 

Depending  on  the  type  of  receivable 
and  the  details  of  the  servicer's 
computer  system,  in  some  cases  the 
.ser\'icer's  internal  reports  can  be 
adapted  for  investor  reporting  with  little 
or  no  modification.  In  other  cases,  the 
servicer  may  have  to  perform  special 
calculations  to  fulfill  the  investor 
reporting  responsiblities.  These 
calculations  can  be  performed  on  the 
servicer's  main  computer,  or  on  a  small 
computer  with  data  supplied  by  the 
main  system.  lu  all  cases,  tlie  uuinbcrs 


produced  for  the  investors  are 
reconciled  to  the  servicer's  books  and 
reviewed  by  public  accountants. 

The  underwriter  will  be  a  registered 
broker-dealer  that  acts  as  underwriter  or 
placement  agent  with  respect  to  the  sale 
of  the  certificates.  Public  offerings  of 
certificates  are  generally  made  on  a  firm 
commitment  basis.  Private  placements 
of  certificates  may  be  made  on  a  firm 
commitment  or  agency  basis. 

It  is  anticipated  that  the  lead  or  co- 
managing  underwriter  will  make  a 
market  in  certificates  offered  to  the 
public. 

In  some  cases,  the  originator  and 
servicer  of  assets  to  be  included  in  a 
trust  and  the  sponsor  of  the  trust 
(though  they  themselves  may  be  related) 
will  be  unrelated  to  Dillon.  However, 
affiliates  of  Dillon  may  originate  or 
service  assets  included  in  a  trust,  or  may 
sponsor  a  trust. 

Certificate  Price,  Pass-Through  Fate  and 
Fees 

11.  In  some  cases,  the  sponsor  will 
obtain  the  assets  from  various 
originators  pursuant  to  existing 
contracts  with  sudi  originators  under 
which  the  sponsor  continually  buys 
receivables.  In  other  cases,  the  sponsor 
will  purchase  the  receivables  at  fair 
market  value  from  the  originator  or  a 
financ^e  company  pursuant  to  a  purchase 
and  sale  agreement  related  to  the 
specific  offering  of  certificates.  In  other 
cases,  the  sponsor  will  originate  the 
receivables  itself. 

As  compensation  for  the  assets 
transferred  to  the  trust,  the  sponsor 
receives  cash,  or  certificates 
representing  the  entire  beneficial 
interest  in  the  trust.  The  sponsor  sells 
some  or  all  of  these  certificates  for  cash 
to  investors  or  securities  underwriters. 

12.  The  price  of  the  certificates,  both 
in  tlie  initial  offering  and  in  the 
secondary  market,  is  affected  by  market 
forces  including  investor  demand,  the 
pass-through  interest  rate  on  the 
certificates  in  relation  to  the  rate 
payable  on  investments  of  similar  t^'pes 
and  quality,  expectations  as  to  the  effect 
on  yield  resulting  from  prepayment  of 
underlying  receivables,  and 
expectations  as  to  the  likelihood  of 
timely  payment. 

The  pass-through  rate  for  certificates 
is  equal  to  the  interest  rate  on  assets 
included  in  the  trust  minus  a  specified 
scr\'icing  fee.'^  This  rate  is  generally 


"Tiip  prfss-throiigh  ra!e  on  certirjcates 
rp|)r.;sc!iliiig  interest.";  in  Iru.sls  hfilding  leases  is 
(li:tcrmine<l  by  bre8k.in{;  ciowa  lease  payments  into 
"principal"  and  "inleresl"  coinponeiitc  based  on  an 
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determined  by  the  same  market  forces 
that  determine  the  price  of  a  certificate. 
The  price  of  a  certificate  and  its  pass- 
through,  or  coupon  rate,  together 
determine  the  yield  to  investors.  If  an 
investor  purchases  a  certificate  at  less 
than  par,  that  discount  augments  the 
stated  pass-through  rate;  conversely,  a 
certificate  purchased  at  a  premium 
yields  less  than  the  stated  coupon. 

13.  As  compensation  for  performing 
its  servicing  duties,  the  servicer  (who 
may  also  be  the  sponsor  or  an  affiliate 
thereof,  and  receive  fees  for  acting  as 
sponsor)  will  retain  the  difference 
between  payments  received  on  the 
assets  in  the  trust  and  payments  payable 
to  certificateholders,  except  that  in  some 
cases  a  portion  of  the  payments  on 
assets  in  the  trust  may  be  paid  to  a  third 
party,  such  as  a  fee  paid  to  a  provider 

of  credit  support.  The  servicer  may 
receive  additional  compensation  by 
having  the  use  of  the  amounts  paid  on 
the  assets  between  the  time  they  are 
received  by  the  servicer  and  the  time 
they  are  due  to  the  trust  (which  time  is 
set  forth  in  the  pooling  and  servicing 
agreement).  The  servicer,  typically,  will 
be  required  to  pay  the  administrative 
expenses  of  servicing  the  trust, 
including  in  some  cases  the  trustee's 
feb,  out  of  its  servicing  compensation. 
The  servicer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  from 
another  party.  This  "credit  support  fee" 
may  be  aggregated  with  other  servicing 
fees,  and  is  either  paid  in  a  lump  sum 
at  the  time  the  trust  is  established,  or 
out  of  the  pajTnents  received  on  the 
as.sets  in  the  trust. 

14.  The  servicer  may  be  entitled  to 
retain  certain  administrative  fees  paid 
by  a  third  party,  usually  the  obligor. 
These  adminjiBtrative  fees  fall  into  three 
categories:      j 

(a)  Prepayment  fees;  (b)  late  payment 
and  payment  extension  fees;  and  (c) 
expenses,  fees  and  charges  associated 
with  foreclosure  or  repossession  of 
assets  in  the  trust,  or  other  conversion 
of  a  secured  position  into  cash  proceeds, 
upon  default  of  an  obligation. 

Compensation  payable  to  the  servicer 
will  be  set  forth  or  referred  to  in  the 
pooling  and  servicing  agreement  and 
described  in  reasonable  detail  in  the 
prospectus  or  private  placement 
memorandum  relating  to  the  certificates. 

15.  Payments  on  assets  in  the  trust 
may  be  made  by  obligors  to  the  servicer 
at  various  times  during  the  period 
preceding  any  date  on  which  pass- 
through  paynnents  to  the  trust  are  due. 
In  some  cases,  the  pooling  and  servicing 
agreement  may  permit  the  ser\  icer  to 
place  these  payments  in  non-interest 
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bearing  accounts  in  itself  or  to 
commingle  such  payments  with  its  own 
funds  prior  to  the  distribution  dates.  In 
these  cases,  the  servicer  would  be 
entitled  to  the  benefit  derived  from  the 
use  of  the  funds  between  the  date  of 
payment  on  an  asset  and  the  certificate 
payment.  Commingled  payments  may 
not  be  protected  from  the  creditors  of 
the  servicer  in  the  event  of  the  servicer's 
bankruptcy  or  receivership.  In  those 
instances  when  payments  on  trust  assets 
are  held  in  non-interest  bearing 
accounts  or  are  commingled  with  the 
servicer's  own  funds,  the  servicer  is 
required  to  deposit  these  payments  by  a 
date  specified  in  the  pooling  and 
servicing  agreement  into  an  account 
from  which  the  trustee  makes  payments 
to  certificateholders. 

16.  The  underwriter  will  receive  a  fee 
in  connection  with  the  securities 
underwriting  or  private  placement  of 
certificates.  In  a  firm  commitment 
underwriting,  this  fee  would  consist  of 
the  difference  between  what  the 
underwriter  receives  for  the  certificates 
that  it  distributes  and  what  it  pays  the 
sponsor  for  those  certificates.  In  a 
private  placement,  the  fee  normally 
lakes  the  form  of  an  agency  commission 
paid  by  the  sponsor.  In  a  best  efforts 
underwriting  in  which  the  underwriter 
would  sell  certificates  in  a  public 
offering  on  an  agency  basis,  the 
underwriter  would  receive  an  agencv 
commission  rather  than  a  fee  based  on 
the  difference  between  the  price  at 
which  the  certificates  are  sold  to  the 
public  and  what  it  pays  the  sponsor.  In 
some  private  placements,  the 
underwriter  may  buy  certificates  as 
principal,  in  which  case  its 
compensation  would  be  the  difference 
between  what  the  underwriter  receives 
for  the  certificates  and  what  it  pavs  the 
sponsor  for  these  certificates. 

Purchase  of  Receivables  by  the  Sen-irer 

17.  The  applicant  represents  that  as 
the  principal  amount  of  the  assets  in  a 
trust  is  reduced  by  payment,  the  cost  of 
administering  the  trust  generallv 
increases  in  proportion  to  the  unpaid 
balance  of  the  assets  in  the  trust,  making 
the  servicing  of  the  trust  prohibili\ely 
expensive  at  some  point. 

Consequently,  the  pooling  and 
servicing  agreement  generally  provides 
that  the  servicer  may  purchase  the 
receivables  included  in  the  trust  when 
the  aggregate  unpaid  balance  payable  on 
the  receivables  is  reduced  to  a  specified 
percentage  (usually  between  .5  and  10 
percent)  of  the  initial  balance. 

The  repurchase  price  for  such  an 
option  is  set  at  a  level  .such  that  the 
certificateholders  will  receive  the  full 
amount  on  all  of  the  receivables  held  bv 


the  trust  plus  the  accrued  interest  at  the 
pass-through  rate  plus  the  full  amount 
of  property,  if  any,  that  has  been 
acquired  by  the  trust  through  collections 
on  or  liquidations  of  the  receivables. 

Certificate  Ratings 

18.  The  certificates  will  have  received 
one  of  the  three  highest  ratings  available 
from  either  S&P's,  Moody's,  D&P  or 
Fitch.  Insurance  or  other  credit  support 
(such  as  overcollateralization,  surety 
bonds,  letters  of  credit  or  guarantees) 
will  be  obtained  by  the  trust  sponsor  to 
the  extent  necessary  for  the  certificates 
to  attain  the  desired  rating.  The  amount- 
of  this  credit  support  is  set  by  the  rating " 
agencies  at  a  level  that  is  a  multiple  of 
the  worst  historical  net  credit  loss 
experience  for  the  type  of  obligations 
included  in  the  issuing  trust. 

Provision  of  Credit  Support 

19.  In  some  cases,  the  servicer,  or  an 
affiliate  of  the  servicer,  may  provide 
credit  support  to  the  trust  (i.e.,  act  as  an 
insurer).  In  these  cases,  the  servicer  will 
first  advance  funds  to  the  full  extent 
that  it  determines  that  such  advances 
will  be  recoverable  (a)  out  of  late 
payments  by  the  obligors,  (b)  from  the 
credit  support  provider  (which  may  bo 
itself)  or,  (c)  in  the  case  of  a  trust  that 
issues  subordinated  certificates,  from 
amounts  otherwise  distributable  to 
holders  of  subordinated  certificates.  In 
some  transactions,  the  servicer  may  not 
he  oblig.ited  to  advance  funds,  but 
instead  would  be  called  upon  to  pro\  id<> 
funds  to  cover  defaulted  payments  to 
the  full  extent  of  its  obligations  as 
insurer.  Moreover,  a  servicer  tvpicallv 
can  reco\'er  advances  either  from  the 
provider  of  credit  support  or  from  tin? 
future  payment  stream.  When  the 
servicer  is  the  provider  of  the  credit 
support  and  provides  its  own  funds  to 
cover  defaulted  payments,  it  will  do  so 
either  on  the  initiative  of  the  trustee,  or 
on  its  own  initiative  on  behalf  of  tin? 
trustee,  hut  in  either  event  it  will 
provide  sui.h  funds  to  cover  paymcnls 
to  tile  full  extent  of  its  obligations  iwider 
the  credit  support  mechanism. 

If  the  servicer  fails  to  advance  funds, 
fails  to  call  upon  the  credit  support 
mechanism  to  provide  funds  to  cover 
defaulted  payments,  or  otherwi.se  fails 
in  its  duties,  the  trustee  would  be 
required  and  would  be  able  to  enforce 
the  certificateholders'  rights  pursuant  to 
the  pooling  and  servicing  agreement. 

Tlierefore,  the  trustee,  who  is 
independent  of  the  ser\icer,  will  have 
the  ultimato  right  to  enforce  the  credit 
support  .irrnngement. 

When  a  servicer  advances  funds,  iul* 
amount  so  advanced  is  recoverable  b; 
the  servicer  out  of  future  payments  on 
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assets  held  by  the  trust  to  the  extent  not 
covered  by  credit  support.  However, 
where  the  senioer  provides  credit 
support  to  tlM  trust,  there  are 
protections,  including  those  described 
below,  in  place  to  guaixi  against  a  delay 
in  calling  upon  the  credit  support  to 
take  advantage  of  the  fact  that  the  credit 
support  declines  proportionally  with 
the  decrease  in  the  principal  amount  of 
the  obligations  in  the  trust  as  payments 
on  assets  are  passed  through  to 
investors.  These  protective  safeguards 
include: 

(a)  There  is  often  a  disincentive  to 
postponing  credit  losses  because  the 
sooner  repossession  or  foreclosure 
activities  are  commenced,  the  more 
value  that  can  be  realized  on  the 
security  ftw  the  obligation; 

(b)  Tne  servicer  has  servicing 
guidelines  which  include  a  general 
policy  as  to  the  allowable  delinquency 
period  after  which  an  obligation 
ordinarily  will  be  deemed  uncollectible. 
The  pooling  and  servicing  agreement 
will  require  the  servicer  to  follow  its 
normal  servicing  guidelines  and  will  set 
forth  the  servicer's  general  policy  as  to 
the  period  of  time  after  which 
delinquent  obligations  ordinarily  will  be 
considered  uncollectible; 

(c)  As  frequently  as  payments  are  due 
on  the  assets  included  in  the  trust 
(monthly,  quarterly,  or  semi-annually  as 
set  forth  in  the  pooling  and  servicing 
agreement),  the  servicer  is  required  to 
report  to  the  independent  trustee  the 
amount  of  all  past-due  payments  and 
the  amoiut  of  all  servicer  advances, 
along  with  other  current  information  as 
to  collections  on  the  assets  and  draws 
upon  the  credit  support.  Further,  the 
servicer  is  required <o  deliver  to  the 
trustee  annually  a  certificate  of  an 
executive  officer  of  the  servicer  stating 
that  a  review  of  the  servicing  activities 
has  been  made  under  such  officer's 
supervision,  and  either  stating  that  the 
servicer  has  fulfilled  all  of  its 
obligations  under  the  pooHng  and 
servicing  agreement  or,  if  the  servicer 
has  defaulted  under  any  of  its 
obligations,  specifying  any  such  default. 
The  servicer's  reports  are  reviewed  at 
least  annually  by  independent 
accountants  to  ensure  that  the  ser\'icer 
is  fbliowiog  its  normal  servicing 
standards  and  that  the  master  servicer's 
reports  conform  to  the  servicer's 
internal  accounting  records.  The  results 
of  the  independent  accountants'  review 
are  delivered  to  the  trustee; 

(d)  The  credit  support  has  a  "tloor" 
dollar  amount  that  protects  investors 
against  the  possibility  that  a  large 
number  of  credit  losses  might  occur 
lovvards  the  end  of  the  life  of  the  trust, 
wh^her  due  to  servicer  advances  or  any 


other  cause.  Once  the  floor  amount  has 
been  readied,  the  servicer  lacks  an 
incentive  to  postpone  the  recognition  of 
credit  losses  because  the  credit  support 
amount  becomes  a  fixed  dollar  amount, 
subject  to  reduction  only  for  actual 
draws.  From  the  time  tfaiat  the  floor 
amount  is  effective  tintil  the  end  of  the 
life  of  the  trust,  there  are  no 
proportionate  reductions  in  the  credit 
support  amount  caused  by  reductions  in 
the  pool  principal  balance.  Indeed, 
since  the  floor  is  a  fixed  dollar  amount, 
the  amount  of  credit  support  ordinarily 
increases  as  a  percentage  of  the  pool 
principal  balance  during  the  period  that 
the  floor  is  in  effect.  The  protection 
provided  by  a  floor  dollar  amount  to  the 
credit  support  applies  particularly 
where  the  servicer  and  the  insurer  are 
affiliated  or  are  the  same  entity.  {An 
entity  should  not  be  considered  an 
insurer  solely  because  it  holds 
subordinated  certificates.) 

Disclosure 

20.  In  connection  with  the  original 
issuance  of  certificates,  the  prospectus 
or  private  placement  memorandum  will 
be  fumisbed  to  investing  plans.  The 
prospectus  or  private  placement 
memorandum  will  contain  information 
material  to  a  fiduciary's  decision  to 
invest  in  the  certificates,  including: 

(a)  Information  concerning  the 
payment  terms  of  the  certificates,  the 
rating  of  the  certificates,  and  any 
material  risk  factors  with  respect  to  the 
certificates; 

(b)  A  description  of  the  trust  as  a  legal 
entity  and  a  description  of  how  the  tniH 
was  formed  by  the  seller/servicer  or 
other  sponsor  of  the  transaction; 

(c)  loentification  of  the  independent 
trustee  for  the  trust; 

(d)  A  description  of  the  assets 
contained  in  the  trust,  including  the 
types  of  assets,  the  diversification  of  the 
assets,  their  principal  terms  and  their 
material  legal  asp^s; 

(e)  A  description  of  the  sponsor  and 
servicer; 

(f)  A  description  of  the  pooling  and 
servicing  agreement,  including  a 
description  of  the  seller's  principal 
representations  and  warranties  as  to  the 
trust  assets  and  the  trustee's  remedy  for 
any  breach  thereof;  a  description  of  the 
procedures  for  collection  of  payments 
on  receivables  and  for  making 
distributions  to  investors,  and  a 
description  of  the  accounts  into  which 
such  payments  are  deposited  and  from 
which  such  distributions  are  made; 
identification  of  the  servicing 
compensation  and  any  fees  for  credit 
enhancement  that  are  deducted  from 
payments  on  receivables  before 
distributions  are  made  to  investors;  a 


description  of  periodic  statements 
provided  to  the  trustee,  and  provided  to 
or  mafde  available  to  investors  by  the 
trustee;  and  a  description  of  the  events 
that  constitute  events  of  default  under 
the  pooling  and  servicing  contract  and 
a  description  of  the  trustee's  and  the 
investors'  remedies  inddent  thereto; 

(g)  A  description  of  the  credit  support; 

(n)  A  general  discussion  of  the 
principal  federal  income  tax 
consequences  of  the  purchase, 
ownership  and  disposition  of  the  pass- 
through  securities  by  a  tNrpical  investor; 

(i)  A  description  of  the  underwriters' 
plan  for  distributing  the  pass-through 
certificates  to  investors;  and 

(j)  Information  about  the  scope  and 
nature  of  the  secondary  market,  if  any, 
for  the  certificates. 

21.  Reports  indicating  the  amount  of 
payments  of  principal  and  interest  are 
provided  to  certificateholders  at  least  as 
frequently  as  distributions  are  made  to 
certificateholders.  Certificateholders 
will  also  be  provided  with  periodic 
information  statements  setting  forth 
material  information  concerning  the 
underlying  assets,  including,  where 
applicable,  information  as  to  the  amount 
and  number  of  delinquent  and  defaulted 
assets. 

22.  In  the  case  of  a  trust  that  offers 
and  sells  certificates  in  a  registered 
public  offering,  the  trustee,  the  servicer 
or  the  sponsor  will  file  such  periodic 
reports  as  may  be  required  to  be  filed 
under  the  Securities  Exchange  Act  of 
1934.  Although  some  trusts  that  offer 
certificates  in  a  public  offering  will  file 
quarterly  reports  on  Form  10-Q  and 
Annual  Reports  on  Form  10-K,  many 
trusts  obtain,  by  application  to  the 
Securities  and  Exchange  Commission,  a 
complete  exemption  from  the 
requirement  to  file  quarterly  reports  on 
Form  10-Q  and  a  modification  of  the 
disclosure  requirements  for  annual 
reports  on  Form  lO-K.  If  such  an 
exemption  is  obtained,  these  trusts 
normally  would  continue  to  ha\'e  the 
obligation  to  file  current  reports  on 
Form  8-K  to  report  material 
developments  concerning  the  trust  and 
the  certificates.  While  the  Securities  and 
Exchange  Commission's  interpretation 
of  the  periodic  reporting  requirements  is 
subject  to  change,  periodic  reports 
concerning  a  trust  will  be  filed  to  the 
extent  required  under  the  Securities 
Exchange  Act  of  1934. 

23.  At  or  about  the  time  distributions 
are  made  to  certificateholders,  a  report 
will  be  delivered  to  the  trustee  as  to  the 
status  of  the  trust  and  its  assets, 
including  underlying  obligations.  Such 
report  will  typically  contain  information 
regarding  the  trust's  assets,  payments 
received  or  collected  by  the  servicer,  the 


amount  of  prepayments,  delinquencies, 
servicer  advances,  defaults  and 
foreclosures,  the  amount  of  any 
payments  made  pursuant  to  any  credit 
support,  and  the  amount  of 
compensation  payable  to  the  ser\icer. 
Such  report  also  will  be  delivered  to  or 
made  available  to  the  rating  agency  or 
agencies  thet  have  rated  the  trust's 
certificates. 

In  addilimi.  promptly  after  each 
distribution  date,  certificateholders  will 
receive  a  st^ement  prepared  by  the 
trustee  summarizing  information 
regarding  the  trust  and  Its  assets.  Such 
statement  will  typically  contain 
information  regarding  payments  and 
prepayments,  delinquencies,  the 
remaining  amount  of  the  guaranty  or 
other  credit  support  and  a  breakdown  of 
payments  between  principal  and 
interest. 

Forward  Delivery  Comnutuwnta 

24.  Dillon  represents  that,  to  date,  it 
has  not  entered  into  any  forward 
deliver^'  commitments  in  connection 
with  the  offering  of  pass-through 
certificates.  However,  Dillon,  represents 
that  it  may  contemplate  entering  into 
such  c-ommitme!»ts  Dillon  notes  that  the 
utility  of  forv'ard  delivm-  commitments 
has  been  recognized  uith  respect  to  the 
offering  of  similar  certificates  backed  by 
pools  of  residential  mortgages.  As  such. 
Dillon  states  that  it  may  find  it  desirable 
in  the  future  to  enter  into  such 
conmiitments  for  the  purchase  of 
c:ertificates. 

Secondary  Market  Transactions 

25.  It  is  Dillon's  normal  policy  to 
attempt  to  make  a  market  for  securities 
for  which  it  is  lead  or  co-managing 
underwriter.  Dillon  anticipates  that  it 
will  make  a  market  in  certificate;?. 

Suminory 

26.  In  summary,  the  applicant 
represents  (hat  the  transactions  for 
which  exemptive  relief  is  requested 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  due  to  the  following: 

(a)  The  trusts  contain  'Tixed  pools"  of 
assets.  There  is  little  discretion  on  the 
part  of  the  trust  sponsor  to  substitute 
assets  contained  in  the  trust  once  the 
trust  has  been  formed; 

(b)  Certificates  in  which  plans  invest 
will  have  been  rated  in  one  of  the  three 
highest  rating  categories  by  SAP's, 
Moody's.  D&P  or  Fitch.  Credit  support 
will  be  obtained  to  the  extent  necessary 
to  attain  the  desired  rating: 

ic)  All  transactions  for  which  Dillon 
setiks  exemptive  relief  will  be  governed 
by  the  pooling  and  servicing  agreement, 
which  is  made  available  to  plan 


fiduciaries  for  their  re\iew  prior  to  the 
plan's  investment  in  certificates; 

(d)  Exemptive  relief  from  sections 

406(b)  and  407  for  sales  to  plans  is 
substantially  limited;  and 

(e)  Dillon  anticipates  that  it  will  make 
a  secondary  market  in  certificates. 

Discussion  of  Proposed  Exen^ptiou 

I.  Differences  between  Proposed 
Exemption  and  Class  Exemption  PTL 
83-1 

The  exemptive  relief  proposed  herein 
is  similar  to  that  provided  in  PTE  81- 
7  (46  FR  7520,  January  23,  1981),  Class- 
Exemption  for  Certain  Transactions 
Involving  Mortgage  Pool  Investment 
Trusts,  amended  and  restated  as  PTE 
83-1  (46  FR  895,  January  7,  1983). 

PTE  83-1  applies  to  nrortgage  pool 
investment  trusts  consisting  of  interest- 
bearing  obligations  secured  by  first  or 
second  mortgages  or  deeds  of  trust  on 
single-femily  residential  propert>-.  The 
exemption  provides  relief  from  seciions 
406(a)  and  407  for  the  sale,  exchange  or 
tran.sfeT  in  the  initial  issuance  of 
mortgage  pool  certificates  between  X\w 
trust  sponsor  and  a  plan,  when  the 
sponsor,  trustee  or  insurer  of  the  tnist  fs 
a  party-in-interest  with  respect  to  the 
plan,  and  the  continued  holding  of  such 
certificates,  provided  that  the  conditions 
set  forth  in  the  exemption  are  met.  ITE 
83-1  also  provides  exemptive  relief 
from  section  406(b)(1)  and  (b)(2)  of  the 
Act  for  the  abox'e-described  transactions 
when  the  sponsor,  trustee  or  insurer  of 
the  trust  is  a  fiduciary  with  resp>ect  to 
the  plan  assets  invested  in  such 
certificates,  provided  that  additional 
conditions  set  forth  in  the  exemption 
are  met.  In  particular,  section  406(b) 
relief  is  conditioned  upon  the  approval 
of  the  transaction  by  an  independent 
fiduciary.  Moreover,  the  total  value  of 
certificates  purchased  by  a  plan  must 
not  exceed  25  percent  of  the  amount  of 
:he  issue,  and  at  least  50  percent  of  the 
aggregate  amount  of  the  issue  must  be 
acquired  by  persons  independent  of  the 
trust  sponsor,  trustee  or  insurer.  Finally, 
PTE  83-1  provides  conditional 
exemptive  relief  from  section  40(>(a)  and 
(b)  of  the  Act  for  transactions  in 
connection  with  the  sen'icing  and 
operation  of  the  mortgage  trust. 

Under  PTE  83-1 ,  exemptive  relief  for 
the  above  transactions  is  conditioned 
upon  the  sponsor  and  the  trustee  of  the 
mortgage  trust  maintaining  a  s\stem  for 
insuring  or  otherwise  protecting  the 
pooled  mortgage  loans  and  the  property 
securing  such  loans,  and  for 
indemnifying  certificateholders  against 
redircttons  in  pass-through  payments 
due  to  defaults  in  loan  payments  or 
property  damage.  This  system  must 


provide  suf±  protection  and 
indemnification  up  to  an  amount  not 
less  than  the  greater  of  one  percent  of 
the  aggregate  prindpa?  balance  of  all 
trust  mortgages  or  the  principal  balance 
of  the  largest  mortgage. 

The  exemptive  relief  proposed  herein 
differs  from  that  |>rovided  by  PTE  83- 
1  in  the  following  major  respects:  (1) 
Tlie  proposed  exemption  provides 
individual  exemptive  relief  rather  than 
cJass  relief:  (2)  The  proposed  exemption 
covers  transactions  involving  tru.sts 
containing  a  broader  range  of  assets  than 
single- family  residential  mortgages:  (3) 
Instead  of  requiring  a  system  for 
insuring  the  pooled  assets,  the  proposed 
exemption  conditions  relief  upon  the 
certificates  having  received  one  ofthe 
three  highest  ratings  available  from 
S&Ps.  Moody'.*;.  EMtPor  Fitch  (insurance 
or  other  credit  support  would  lie 
obtained  only  to  the  extent  necessarv  for 
the  certificates  to  attain  the  desired 
rating);  and  (4)  The  proposed  exemption 
provides  more  limited  section  406(b) 
and  section  407  relief  for  sales 
transactions. 

II.  Ratings  of  Certificates 

After  consideration  of  the 
representations  ofthe  applicant  and 
information  provided  by  S&P's. 
Moody's.  D&P  and  Fitch,  the 
Department  has  decided  to  condition 
exemptive  rehef  upon  the  certificates 
having  attained  a  rating  in  one  of  the 
three  highest  generic  rating  categories 
from  S&P's,  Moody's.  D&P  or  Fitch.  The 
Department  believes  that  the  rating 
condition  will  permit  the  applii:ant 
flexibility  in  structuring  trusts 
containing  a  variety  of  mortgages  and 
other  receivables  while  ensuring  that 
the  interests  of  plans  investing  in 
certificates  are  protected.  Tlie 
Department  also  believes  that  the  ratings 
are  indicative  ofthe  relative  safety  of 
investments  in  trusts  containing  secured 
receivables.  The  Department  is 
conditioning  the  proposed  exemptive 
relief  upon  each  particular  type  of  asset- 
backed  security  naving  been  rated  in 
one  ofthe  three  highest  rating  categories 
for  at  least  one  year  and  having  been 
sold  to  investors  other  than  plans  [at  at 
least  one  year.'-^ 


"  \n  rtfetring  k>  dffferent  "types"  nf  as.<iet-!)arked 
sccurrties.  th«  Depanment  means  certiF;ca!es 
n-pres^ting  interesTs  n  tnaxs  containing  dittemt 
"»>-pes"  oi  receivables,  sncb  as  single  famiiy 
residrnlial  mortgages,  mulli-faniiiy  residentiat 
ninrtgf)ge.s.  commercial  mortgages,  home  equity 
\i>dns.  uu!o  loan  receivahles.  rn.sulImenrobIigai:oiis 
for  consumer  durables  sfcured  by  purcha.se  money 
seninry  mrcrcsfs.  etc  The  Dnp.irtmi'nt  inrr r.iN  this 
i;n.i<f;ri<»Tt  Ht  rptfirfn*  that  certificafes  irt  wrhirh  a  f idW 
im-esjs  arr  of  Ifie  type  that  have  been  raf«J  lUi  otm 
'i  the  three  bighest  generic  rating  cate<,.xieb  uy 
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m.  Limited  Section  406(b)  and  Section 
407(a)  Relief  for  Sales 

Dillon  represents  that  in  some  cases  a 
trust  sponsor,  trustee,  servicer,  insurer, 
and  obligor  with  respect  to  assets 
contained  in  a  trust,  or  an  underwriter 
of  certificates  may  be  a  pre-existing 
party  in  interest  with  respect  to  an 
investing  plan.'*^  In  these  cases,  a  direct 
or  indirect  sale  or  certificates  by  that 
party  in  interest  to  the  plan  would  be  a 
prohibited  sale  or  exchange  of  property 
under  section  406(a)(1)(A)  of  the  Act." 
Likewise,  issues  are  raised  under 
section  406(a)(1)(D)  of  the  Act  where  a 
plan  fiduciary  causes  a  plan  to  purchase 
certificates  where  trust  funds  will  be 
used  to  benefit  a  party  in  interest. 

Additionally.  Dillon  represents  that  a 
trust  sponsor,  servicer,  trustee,  insurer, 
and  obligor  with  respect  to  assets 
.  contained  in  a  trust,  or  an  underwriter 
of  certificates  representing  an  interest  in 
a  trust  may  be  a  fiduciary  with  respect 
to  an  investing  plan.  Dillon  represents 
that  the  exercise  of  fiduciary  authority 
by  any  of  these  parties  to  cause  the  plan 
to  invest  in  certificates  representing  an 
interest  in  the  trust  would  violate 
section  406(b)(1).  and  in  some  cases 
section  406(b)(2).  of  the  Act. 

Moreover,  Dillon  represents  that  to 
the  extent  there  is  a  plan  asset  "look 
through"  to  the  underlying  assets  of  a 
trust,  the  investment  in  certificates  by  a 
plan  covering  employees  of  an  obligor 
under  receivables  contained  in  a  trust 
may  be  prohibited  by  sections  406(a) 
and  407(a)  of  the  Act. 

For  Further  Information  Contact: 
Virginia  J.  Miller  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 


S&P's.  D&P.  Fitch  or  Moody's)  and  purchased  by 
investors  oihcr  ihan  plans  for  at  luasi  one  year  prior 
to  the  plan's  investment  pursuant  to  the  proposed 
exemption.  In  this  regard,  the  Department  dofs  not 
intend  to  require  that  the  particular  as.scts 
contained  in  a  trust  must  have  been  "seasoned" 
(e.g..  originated  at  least  one  year  prior  to  the  plan's 
investment  in  the  trust). 

"*ln  this  regard,  we  note  that  the  exemplive  relief 
proposed  herein  is  limited  to  certificates  with 
respect  to  which  Dillon  or  any  of  its  affiliates  is 
either  (a)  the  sole  underwriter  or  manager  or  ■ 
comanager  of  the  underwriting  syndicate,  or  (b)  a 
selling  or  placement  agent. 

"The  applicant  represents  that  where  a  trust 
sponsor  is  an  affiliate  of  Dillon,  sales  to  plans  by 
the  sponsor  nMv  be  exempt  under  PTE  75-1 ,  Part 
II  (relating  to  purchases  .ind  sales  of  securities  by 
broker  dealers  ami  their  .iffilialos).  if  Dillon  is  not 
a  fiduciary  with  re.sped  to  pUn  assets  to  be  invested 
in  certificates. 


Treasure  Valley  Transplants,  Inc. 
Money  Purchase  Pension  Plan  (the 
Plan)  Located  in  Boise,  Idaho 

(Application  No.  D-09874|     . 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  32847.  August  10. 1990).  If 
the  exemption  is  granted,  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  cash 
sale  (the  Sale)  of  certain  real  property 
(the  Property)  by  the  Plan  to  Dr.  George 
Holzer,  D.V.M.  (Dr.  Holzer),  a 
disqualified  person  with  respect  to  the 
Plan;  provided  that  (1)  the  Sale  is  a  one- 
time transaction  for  cash;  (2)  the  Plan 
does  not  incur  any  expenses  in 
connection  with  the  proposed 
transaction;  and  (3)  the  consideration 
paid  for  the  Property  is  no  less  than  the 
fair  market  value  of  the  Property  as 
determined  by  an  independent 
appraiser. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  money  purchase 
pension  plan  whose  sole  participant  is 
Dr.  Holzer.  The  Plan,  which  was 
adopted  by  Treasure  Valley  Transplants. 
Inc  (the  Employer)  effective  as  of 
September  1. 1992.  is  a  successor  plan 
to  the  George  L.  Holzer  Rollover  IRA 
(the  IRA).  As  of  October  1. 1994.  the 
Plan  had  assets  of  approximately 
$780,000.00. 

The  Employer  is  an  Idaho  corporation 
which  specializes  in  bovine  embryo 
transfers.  Dr.  Holzer  is  the  sole 
shareholder  of  the  Employer. ^^  q^ 
Holzer  and  Kathleen  J.  Holzer  serve  as 
the  Plan's  co-trustees. 

2.  The  Property  is  designated  as  Lot 
16,  Block  2,  Warm  Springs  Village  2nd 
Addition  in  Ketchum,  Idaho,  together 
with  the  improvements  thereon.  The 
Property  was  appraised  in  September, 
1994  by  Monge  Appraisal  &  Investments 
(Monge),  an  independent  appraisal  firm 
located  in  Sun  Valley,  Idaho.  The 
appraisal  was  performed  by  Kyle  T. 
Kunz  and  Thomas  R.  Monge,  MAI.  The 
Property  is  described  as  a 
contemporary-style  dwelling  completed 
in  1993,  having  4,144  square  feel  of 
living  space,  with  4  baths  and  a  total  of 


10  rooms,  including  4  bedrooms.  The 
Property  is  also  described  as  being 
within  walking  distance  of  Warm  Spring 
Village  and  Sun  Valley  ski  lift 
operations.  The  size  of  the  lot  is  64  acres 
and  is  described  as  having  good 
mountain  views.  Monge  determined,  an 
of  September  26, 1994,  that  the  Property 
had  a  fair  market  value  of  $775,000.00. 
The  applicant  represents  that  the 
Property  has  never  been  used  or 
occupied. 

3.  On  September  3,  1991,  the  lRy\ 
loaned  $230,000.00  to  David  and  Paula 
Barovetto  to  enable  them  to  build  a 
dwelling  on  the  property.  The  applit;aiil 
represents  that  the  Barovetlos  an?  not 
related  to  the  Plan  or  the  IRA.  Tht? 
Barovettos  defaulted  on  the  loan  on 
August  29.  1992,  prior  to  conipletion  of 
the  dwelling.  The  IR/\  subsequently 
comment:ed  foreclosure  proceedinj^s  to 
acquire  title  to  the  Property.  As  a  result 
oftho.se  proceedings,  on  November  13. 
1992,  the  IRA  purchased  the  deed  on 
the  Properly  for  $265,756.00.  The 
applicant  represents  that  the  assiits  iroiii 
the  IRA  uem  roiled  into  the  Plan  diirinj^ 
liie  month  of  November,  1992."'  In 
addition,  the  applicant  repre.sents  lli.il. 
in  order  to  protect  its  investment,  the 
IR/\  and  the  Plan  aiitiiorized  work  oil 
the  partially  completed  dwellitij^  and 
borrowed  over  $300,000  to  coiilinin?  ilia! 
work.  It  is  represented  that  the  Plan's 
total  invt^slmiMit  in  the  Property  as  oi 
October  26.  1094,  including  inten?st 
i:osts  and  property  taxes,  was 
$830,717.30. 

4.  The  Plan  proposes  to  sell  the 
Property  to  Dr.  Holzer  for  the  fair  marki-! 
value  of  the  Property  as  determined  liy 

a  qualified,  independent  appr.Tiser.  The 
applicant  repre.sents  that  the  Plan  will 
receive  cash  and  will  not  incur  any 
expenses  in  connection  with  the 
proposed  transaction.  In  addition,  llie 
applicant  represents  that  the  Sale  will 
provide  the  Plan  with  the  opportunity  to 
divest  itself  of  a  non-income  producing 
asset  which  has  substantial  carrying 
costs  and  to  replace  it  with  liquid  assets 
that  can  be  placed  in  more  diversified 
investments.  The  applicant  further 
represents  that  attempts  to  .sell  the 
Property  have  been  unsuccessful. 

5.  In  summary,  the  applicant 
represents  that  the  propo.sed  transaction 
will  satisfy  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because  (1)  the  proposed  Sale  will 
be  a  one-time  transaction  for  cash;  (2) 
the  Plan  will  ret;eive  not  le.ss  than  the 
fair  market  value  of  the  Property  as 


'"Since  Dr.  Holzer  is  the  .sole  shareholder  of  \hv. 
Employer,  and  the  only  participant  in  the  PI. in 
there  is  no  jurisdiction  under  'ntle  I  of  the  Ai;t 
pursuant  to  29  CFR  2510.3-3(c)(  I).  There  is. 
however,  jurisdiction  under  Title  li  of  the  ,\i.\ 
pursuant  to  section  4973  of  the  Code. 


'*  Thi'  .ijiplir.int  rrpri'senls  that  one  of  the  if.i^nr- 
tin:  I'l.iii  w.is  criMled  was  tii  allow  the  Proporlv  to 
be  rolled  into  a  vehicle  to  which  Dr.  Xol/.er  coulil 
m.ike  sufPicicnt  contributions  to  pay  for  the  i.oM»  it 
carrying  the  Property 


determined  by  an  independent 
appraiser;  (a)  the  Plan  will  not  incur  any 
expenses  in  connection  with  the 
proposed  transaction;  and  (4)  the 
proposed  transaction  will  enable  the 
Plan  to  diversify  its  assets  in  more 
liquid  investments. 

Notice  to  Interested  Persons 

Since  Dr.  Holzer  is  the  only  person 
affected  by  the  proposed  transaction, 
there  is  no  need  to  distribute  notice  to 
interested  persons.  Conunents  are  due 
30  days  after  publication  of  this  notice 
in  the  Federal  Register. 

For  Further  Information  Contact: 
Virginia  J.  Miller  of  the  Department, 
tebphone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

Teiiy  Segal,  P.C  Retirement  Plans  (the 
Plans)  Located  in  Boston,  MA 

l.^pplication  \o.  I>-09891I 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a).  406  (b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  shall  not  apply  to  the 
proposed  purchase  by  Terry  and  Harriet 
Segal  (the  Segals)  of  an  interest  (the 
Interest)  in  a  limited  partnership  (the 
Limited  Partnership)  from  Mr.  Segal's 
individually-directed  account  (the 
Account)  in  the  Terry  Segal,  P.C. 
Pension  Plan  (the  Pension  Plan), 
provided:  (1)  The  purchase  is  a  one-time 
transaction  for  cash;  (2)  the  Pension 
Plan  Account  is  not  required  to  pay  any 
fees  or  commissions  in  connection 
therewith;  (3)  the  Interest  is  appraised 
by  a  qualified,  independent  appraiser; 
and  (4)  the  Pension  Plan  Account 
receives  an  amount  which  reflects  the 
fair  market  value  of  the  Interest. 

Summary  of  Facts  and  Representations 

1.  The  Plans,  which  are  defined 
contribution  plans,  consist  of  the 
Pension  Plan  and  the  Terry  Segal,  P.C. 
Profit  Sharing  Plan  (the  Profit  Sharing 
Plan).  At  present,  the  Plans  have  two 
participants.  They  are  Terry  Segal,  a 
trial  attorney  who  maintains  his  offices 
at  210  CcHnaiercial  Street.  Boston. 
Massachusetts,  and  his  associate.  Scott 
Lopez.  As  of  August  31, 1993,  the  Plan.s 
had  total  assets  of  $262,919.  Of  this 
amount,  the  Pension  Plan  had  assets  of 


$169,858  and  the  Profit  Sharing  Plan 
had  assets  of  $93.061 . 

The  Plans  provide  for  participant- 
directed  investments.  Mr.  Segal,  who 
serves  as  the  trustee,  had  Account 
balances  in  the  Pension  Plan  and  the 
Profit  Sharing  Plan  of  $167,504  and 
$90,744,  respectively,  as  of  August  31, 
1993. 

2.  Among  the  assets  in  Mr.  Segal's 
Account  in  the  Pension  Plan  is  a 
residual  profits  (and  freely  transferable) 
interest  in  a  hmited  partnership  called 
"Turbo  Dynamix"  whose  underlying 
assets  consist  of  machines  for  making 
frozen  yogurt.**  The  Interest  was 
purchased  by  Mr.  Segal's  Accounts  in 
the  Plans  in  April  1992  for  the  total  cash 
consideration  of  $50,000.  The  seller  of 
the  Interest  was  Turbo  Dynamix 
Corporation  of  Cambridge. 
Massachusetts.  This  entity  is  general 
partner  of  the  Limited  Partnership  and 
an  unrelated  party  with  respect  to  the 
Accounts.  Follovring  acquisition,  the 
Interest  was  allocated  65  percent  to  Mr. 
Segal's  Pension  Plan  Account  and  35 
percent  to  Mr.  Segal's  Profit  Sharing 
Plan  Account.  This  allocation 
arrangement  continued  until  August  1, 
1994.  At  that  time,  the  allocable  portion 
of  the  Interest  held  by  Mr.  Segal's 
Account  in  the  Profit  Sharing  Plan  was 
transferred  to  his  Pension  Plan  Account. 
Thus,  the  Pension  Plan  Account 
currently  holds  100  percent  of  the 
Interest.**  Aside  fi-om  the  Interest,  Mr. 
Segal  does  not  invest  in  the  Limited 
Partnership  on  an  individual  basis. 

3.  When  initially  purchased,  the 
Pension  Plan  Account  and  the  Profit 
Sharing  Plan  Account  collectively 
owned  a  1.8249  percent  profits  interest 
in  the  Limited  Partnership.  However, 
because  additional  Limited  Partnership 
interests  were  subsequently  sold,  by 
August  31. 1994  the  Pension  Plan 
Account's  share  of  profits  had  decreased 
to  1.2452  percent.  "The  Accounts  never 
received  any  investment  income  for  the 
Interest  nor  did  they  ever  incur  any 
expenses  other  than  the  $50,000  capital 
contribution. 

4.  Because  the  Interest  has  not 
generated  any  in\'estment  income  and 
due  to  the  start-up  nature  of  the  Limited 
Partnership.  Mr.  and  Mrs.  Segal  request 
an  administrative  exemption  from  the 
Department  in  order  to  purchase  the 
Interest  fit)m  the  Pension  Plan  Account. 


'"For  purposes  of  the  exemptive  relief  requested 
herein,  the  Accounts  in  the  Plans  thai  are  held  by 
Mt.  Lopez  will  oat  bt  afiactcd  t>y  the  proposed 
transact  ioo. 

"  The  DeptftineBt  b  not  proposing,  net  is  the 
applicant  requesting,  exemptive  relief  with  respect 
to  the  transfer  of  the  allocable  portion  of  the  Interest 
held  by  Mr.  SegaTs  Accimm  in  the  Profrt  Sbarin; 
Plaato  bis  Arrmtrtt  in  the  Peasiea  PUa. 


JMI 


The  Segals  propose  to  pay  the  Pension 
Plan  Account  the  fair  market  valiie  of 
the  Interest  on  the  dale  of  the  sale.  The 
Pension  Plan  Account  will  not  be 
required  to  pay  any  fees  or  commissions 
in  connection  therewith. 

6.  The  Interest  has  been  appraised  by 
Paul  Kateman.  Mr.  Kateman  is  the 
President  of  Turbo  Dynamix 
Corporation,  which  is  the  general 
partner  of  the  Limited  Partnership.  Mr. 
Kateman  is  not  an  owner,  director, 
officer  or  director  of  the  sponsor  of  the 
Plans  nor  is  he  a  participant  or 
beneficiary  of  the  Plans. 

By  letter  dated  September  6. 1994,  Mr.. 
Kateman  represents  that  the  actual  value 
of  the  Interest  is  speculative  due  to  the 
start-up  nature  of  the  Limited 
Partnership.  In  an  addendum  to  his 
letter  dated  December  19.  1994.  Mr. 
Kateman  notes  that  the  Limited 
Partnership  has  had  no  earning 
capacity,  no  products  currently  in  the 
market  place  and  has  funded  research 
and  development  and  other  business 
expenses  by  raising  capital.  He  explains 
that  although  the  Limited  Partnership 
has  been  successful  in  raising  capital 
since  1992  and  has  sold  three  interests 
for  $50,000.  there  is  no  ready  market  for 
buying  and  selling  of  such  interests.  He 
represents  that  the  book  value  of  the 
Interest  was  $45,541  as  of  December  19. 
1994.  Thus,  the  Segals  propose  to  pay 
$45,541  for  such  Interest. 

7.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfj-  the 
statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 
(a)  The  purchase  of  the  Interest  will  be 

a  one-time  transaction  for  cash;  (b)  the 
Pension  Plan  Account  will  not  be 
required  to  pay  any  fees  or  commissions 
in  connection  therewith;  (c)  the  Interest 
has  been  appraised  by  Mr.  Kateman  who 
serves  as  president  of  the  general 
partner  of  the  Limited  Partnership;  and 
(d)  the  Pension  Plan  Account  will 
receive  an  amount  which  reflects  the 
fair  market  value  of  the  Interest. 

Notice  to  Interested  Persons 

Because  Mr.  Segal  is  the  only 
participant  in  the  Pension  Plan  whose 
Account  therein  will  be  affected  by  the 
proposed  transaction,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  pendency  to 
interested  persons.  Therefore,  comments 
and  requests  for  a  public  hearing  are 
due  30  days  from  the  publication  of  this 
nofice  in  Qie  Federal  Register. 

FOR  njRTHER  INfORMATIOM  CONTACT:  Ms. 
Jan  D.  Broadv  of  the  Departmem, 
telephone  (202)  219-8881.  (This  is  not 
a  toil-free  number.) 
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Employee  Benefit  Capital  Preservation 
Fund  of  Central  Fidelity  National  Bank 
(the  Fund)  Located  in  Richmond, 
Virginia 

lApplicalion  No.  D-099051 
Proposed  Exemption 

The  Department  of  Labor  is 
considering  granting  an  exemption 
under  the  authority  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  C.F.R.  Part 
2570.  Subpart  B  (55  FR  32836.  32847. 
August  10, 1990).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a).  406  {b)(l)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  past  sale  by  the  Fund  of  three 
Guaranteed  Income  Contracts  (the  GICs) 
of  Confederation  Life  Insurance 
Company  (CL)  to  Central  Fidelity  Bank, 
Inc.  (CFB).  a  party  in  interest  with 
respect  to  the  Fund,  provided  the 
following  conditions  are  satisfied:  (1) 
The  sale  was  a  one-time  transaction  for 
cash;  (2)  the  Fund  received  no  less  than 
the  fair  market  value  of  the  GICs  at  the 
time  of  the  transaction;  (3)  the  purchase 
price  was  not  less  than  the  GICs' 
accumulated  book  values  (defined  as 
total  deposits  plus  interest  accrued  but 
unpaid  at  the  GICs'  stated  rates  of 
interest  through  the  date  of  sale,  less 
withdrawals)  as  of  the  date  of  the  sale. 

Effective  Date:  If  this  proposed 
exemption  is  granted,  it  will  be  effective 
on  December  29. 1994. 

Summary  of  Facts  and  Representations 

1.  The  Fund  is  a  group  trust  created 
on  August  1, 1988,  established  and 
maintained  exclusively  by  Central 
Fidelity  National  Bank  (the  Bank)  for 
the  collective  investment  of  various 
participating  trusts  for  the  assets  of 
retirement,  pension,  profit  sharing, 
stock  bonus  or  other  plans  exempt  from 
taxation  under  the  Code.  Each 
participating  trust  is  deemed  to  have  a 
proportionate  undivided  interest  in  the 
Fund,  and  each  shares  ratably  with  the 
others  in  the  income,  profits,  or  losses 
thereof.  As  of  September  30, 1994.  there 
were  266  participating  trusts  in  the 
Fund,  and  the  Fund  had  assets  with  a 
total  value  of  approximately  $48 
million.  All  of  the  assets  of  the  Fund  are 
held  by  the  Bank  as  fiduciary.  The  Bank 
is  a  wholly-owned  subsidiary  of  CFB, 
which  is  a  bank  holding  company 
located  in  Richmond,  Virginia. 

2.  Among  the  Fund's  investments  are 
the  three  GICs,  which  can  be  described 
as  follows: 


(a)  GIC  Contract  Number  62340  is  a 
single  deposit  contract  acquired  from  CL 
on  November  16, 1990.  Its  maturity  date 
is  November  15, 1995.  The  guaranteed 
rate  of  interest  payable  on  the  GIC  is 
8.9%,  and  the  deposit  amount  was  $1 
million. 

(b)  GIC  ContracriMumber  62379  is  also 
a  single  deposit  contract  acquired  from 
CLon  January  11. 1991.  Its  maturity 
date  is  January  10, 1996.  The  guaranteed 
rate  of  interest  payable  on  this  GIC  is 
8.55%.  and  the  deposit  amount  was  also 
SI  million. 

(c)  GIC  Contract  Number  62424  is  also 
a  single  deposit  contract  acquired  from 
CL  on  March  8. 1991.  Its  maturity  date 
is  March  7, 1996.  The  guaranteed  rate  of 
interest  payable  on  this  GIC  is  8.6%, 
and  the  deposit  amount  was  also  $1 
million. 

3.  On  August  11,  1994,  Canadian 
regulatory  authorities  seized  CL  due  to 
serious  liquidity  problems  facing  CL, 
caused  by  failed  real  estate  investments. 
As  a  result,  the  assets  of  CL  were  frozen, 
including  the  subject  GICs.  The  Bank 
determined  that,  as  a  consequence  of 
CL's  current  financial  condition,  the 
likelihood  that  CL  will  timely  satisfy  its 
obligations  under  the  GICs  is  seriously 
compromised. 

4.  Due  to  the  uncertainty  of  payments 
under  the  GICs,  the  Bank  sought  to 
eliminate  the  financial  risk  to  the 
Fund's  participating  trusts  and  to 
protect  the  benefits  of  the  participants 
and  beneficiaries  in  the  participating 
trusts.  The  applicant  represents  that  this 
was  accomplished  by  the  cash  sale  of 
the  GICs  to  CFB,  the  Bank's  parent 
company.  The  purchase  price  for  each 
of  the  GICs  was  its  accumulated  book 
value  (defined  as  deposits  plus  accrued 
interest  at  the  guaranteed  rate,  less 
withdrawals).  The  total  purchase  price 
for  the  three  GICs  amounted  to 
$3,253,109.59.  The  Fund  had  received 
scheduled  interest  payments  from  CL 
prior  to  August  12, 1994.  Thus,  the 
purchase  price  for  the  GICs  included 
interest  at  the  guaranteed  rates  for  the 
periods  from  the  last  interest  payments 
made  by  CL  for  the  respective  contracts 
through  the  date  of  sale. 

5.  In  summary,  the  applicant 
represents  that  the  subject  transaction 
satisfied  the  criteria  contained  in 
section  408(a)  of  the  Act  because:  (a) 
The  sale  was  a  one  time  transaction  for 
cash;  (b)  the  Fund  received  the 
accumulated  book  value  (defined  as 
deposits  plus  unpaid  interest  to  the  date 
of  the  sale  at  the  guaranteed  rate,  minus 
withdrawals)  of  the  GICs,  which  the 
applicant  represents  to  be  equal  to  or  in 
excess  of  the  fair  market  value  of  the 
GICs;  (c)  the  transaction  has  enabled  the 
Fund  to  avoid  any  risk  associated  with 


continued  holding  of  the  GICs  and  to 
redirect  assets  to  safer  investments;  and 
(J)  the  Plan  did  not  incur  any  expenses 
related  to  the  transaction. 

For  further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section , 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of  • 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 


Signed  at  Washington.  DC,  this  24th  day  of 
)anuar>- 1995. 

Ivan  StrasfeM, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 
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[Pfohibtted  Transaction  Eiemption  95-04; 
Exemption  Application  No.  D-09721,  at  al.] 

Grant  of  Individual  Exemptions;  Mid- 
Hudson  Medical  Group,  P.O.  Money 
Purchase  Pension  Trust,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exoniptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
wTitten  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31. 1978. 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
ihe  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570.  Subpart  B  (55  FR  32836. 


32847.  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are  administratively 
feasible: 

(b)  They  are  in  the  interests  of  the  plans 
and  their  participants  and  beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the  plans. 

Mid-Hudson  Medical  Group,  P.C. 
Money  Purchase  Pension  Trust  (the 
Plan)  Located  in  Fishkill,  New  York 

(Prohibited  Transaction  Exemption  95-04; 
Exemption  Application  No.  D-097211 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  bv  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to:  1)  the 
acquisition  by  the  Plan  of  certain 
improved  real  property  (the  Property) 
from  unrelated  parties  for  a  sales  price 
of  $562,500;  and  2)  the  leasing  (the 
Lease)  of  the  Property  by  the  Plan  to 
Mid-Hudson  Medical  Group,  P.C.  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan,  provided  the 
following  conditions  are  satisfied:  (a) 
The  Plan  pays  no  more  than  the  fair 
market  value  of  the  Property;  (b)  the 
Property  represents  no  more  than  25% 
of  the  value  of  the  Plan's  assets;  (c)  the 
terms  of  the  Lease  are,  and  will  remain, 
at  least  as  favorable  to  the  Plan  as  those 
obtainable  in  an  arm's-length 
transaction  vdth  an  unrelated  party;  (d) 
the  fair  market  rental  value  has  been, 
and  will  continue  to  be  determined  on 
an  annual  basis  by  a  qualified, 
independent  appraiser;  (e)  the  Plan's 
independent  fiduciary  has  determined 
that  the  transaction  is  appropriate  for 
the  Plan  and  in  the  best  interests  of  the 
Plan's  participants  and  beneficiaries; 
and  (f)  the  Plan's  independent  fiduciary 
will  continue  to  monitor  the  transaction 
and  the  conditions  of  the  exemption  and 
take  whatever  action  is  necessary  to 
enforce  the  Plan's  rights  under  the 
Lease. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
December  5. 1994  at  59  FR  62420. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-ft«e  number.) 


John  R.  L>Tnan  Company  401  (k)  Profit 
Sharing  Plan  (the  Plan)  Located  in 
Chicopee,  Massachusetts 

IProhibited  Transaction  Exemption  95-05; 
Exemption  Application  No.  D-09759) 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  cash 
sale  (the  Sale)  by  the  Plan  of  Guaranteed 
Investment  Contract  CGO  1303  A3  A  and 
Guaranteed  Investment  Contract  CGO 
1344A3A  (collectively,  the  GICs)  issued 
by  Executive  Life  Insurance  Company 
(Executive  Life),  a  California 
corporation,  to  John  R.  Lyman 
Company,  a  Massachusetts  corporation 
(the  Employer),  the  sponsoring 
employer  and  a  party  in  interest  with 
respect  to  the  Plan;  provided  (1)  the 
Sales  is  a  one-time  transaction  for  cash; 
(2)  the  Plan  experiences  no  loss  nor 
incurs  any  expense  from  the  Sale;  (3) 
the  Plan  receives  as  consideration  from 
the  Sale  the  greater  of  either  the  fair 
market  value  of  the  GICs  as  determined 
on  the  date  of  the  Sale,  or  an  amount 
that  is  equal  to  the  total  amount 
expended  by  the  Plan  for  the  GICs  at  the 
time  of  acquisition,  less  vdthdrawals, 
plus  the  amount  the  GICs  would  have 
earned  by  the  date  of  the  Sale  if 
Executive  Life  had  not  been  placed 
under  conservatorship;  and  (4)  any 
funds  from  the  GICs  in  excess  of  the 
Sale  price  that  are  received  by  the 
Employer,  or  its  successors,  from 
Executive  Life,  or  its  successors,  after 
the  date  of  the  Sale  are  paid  to  the  Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  representing 
the  Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
November  28,  1994,  at  59  FR  60847. 

For  Further  Information  Contact:  Mr. 
C.  E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fi^e  number.) 

Regency  Marketing  Corporation 
Restated  Employees  Profit  Sharing  Plan 
and  Trust  (the  Plan)  Located  in  West 
Bloomfield,  Michigan 

IProhibited  Transaction  Exemption  95-06; 
Application  No.  D-9763I 

Exemption 

The  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  loan  (the  Loan)  of 
$84,667  bv  the  Plan  to  Frankenmuth 
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Brewing  Company,  a  disqualified 
person  with  respect  to  the  Plan. ' 

This  exemption  is  conditioned  upon 
the  following  requirements:  (a)  The 
terms  of  the  Loan  are  at  least  as 
favorable  to  the  Plan  as  those  obtainable 
in  an  arm's  length  transaction  with  an 
unrelated  party;  (b)  the  Loan  does  not 
exceed  twenty-five  percent  of  the  assets 
of  the  Plan  at  any  time  during  the 
duration  of  the  Loan:  (c)  the  Loan  is 
secured  by  a  first  deed  of  trust  on 
certain  real  property  (the  Property) 
which  has  been  appraised  by  an 
independent,  qualified  appraiser  to 
ensure  that  the  fair  market  value  of  the 
Property  is  at  least  1 50  percent  of  the 
amount  of  the  Loan;  (d)  the  fair  market 
value  of  the  Property  remains  at  least 
equal  to  150  percent  of  the  outstanding 
balance  of  the  Loan  throughout  the 
duration  of  the  Loan;  |e)  the  Plan 
truster's  determine  on  behalf  of  the  Plan 
that  the  Loan  is  in  the  best  interests  of 
the  Plan  and  protective  of  the  Plan's 
participants  and  beneficiaries;  and  (f) 
the  Plan  trustees  monitor  compliance 
with  the  terms  and  conditions  of  the 
Loan  throughout  thetluration  of  the 
transaction,  taking  any  action  necessary 
to  safeguard  the  Plan's  interest, 
including  foreclosure  on  the  Property  in 
the  event  of  default. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  19,  1994.  at  59  FR  65395. 

For  Further  Information  Contact; 
Kathrj-n  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number). 

Lucky  Electric  Supply  Inc.  Employees 
Pension  Plan  (the  Plan)  Located  in 
Memphis,  Tennessee 

IProtiibited  Transaction  Exemption  95-U7; 
Exemption  Application  No.  D-097921 

Exemption 

The  restrictions  of  sections  4U6(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the      - 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  of  through  (E)  of 
the  Code,  shall  not  apply  to  the  cash 
sale  by  the  Plan  to  Lucky  Electric 
Supply.  Inc..  the  sponsor  of  the  Plan,  of 
a  group  annuity  contract  (the  GAC) 
issued  by  Mutual  Benefit  Life  Insurance 
Company  of  New  Jersey  (Mutual 
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Benefit);  provided  that  the  following 
conditions  are  satisfied: 

(A)  The  sale  is  a  one-time  transaction 
for  cash; 

(B)  The  Plan  does  not  suffer  any  loss 
ur  incur  any  expenses  in  the  transactien; 

(3)  The  Plan  receives  a  purchase  price 
of  no  less  than  the  fair  market  value  of 
the  GAC  at  the  time  of  the  transaction; 
and 

(4)  The  proceeds  of  the  sale  are  used 
solely  to  discharge  the  Plan's  obligations 
to  participants  and>beneficiaries  in 
connection  with  the  termination  of  the 
Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  28.  1994  at  59  FR  60842. 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Stratus  Computer,  Inc.  Employees' 
Capital  Accumulation  Plan  (the  Plan) 
Located  in  Marlboro,  Massachusetts 

IProhibited  Transaction  Exemption  95-08; 
Exemption  Appiiration  No.  D-098231 

Exemption 

The  restrictions  of  sections  406(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the 
extension  of  credit  by  Stratus  Computer, 
Inc.  (Stratus)  to  the  Plan  in  the  form  of 
a  loan  (the  Loan]  with  respect  to 
Guaranteed  Investment  Contract. 
Number  62456  (the  QIC)  issued  by 
Confederated  Life  Insurance  Company 
of  Canada  (CL);  and  (2)  the  Plan's 
potential  repayment  of  the  Loan  (the 
Repayments),  provided:  (a)  All  terms  of 
such  transactions  are  no  less  favorable 
to  the  Plan  than  those  which  the  Plan 
could  obtain  in  arm's-length 
transactions  with  an  unrelated  party;  (b) 
no  interest  and/or  expenses  are  paid  by 
the  Plan;  (c)  the  amount  of  the  Loan  is 
no  less  than  the  accumulated  book  value 
of  the  GlCas  of  August  12, 1994;  (d)  the 
Repayments  are  restricted  to  the 
amounts,  if  any,  paid  to  the  Plan  after 
August  12, 1994,  by  CL  or  other 
responsible  third  parties  with  respetJt  to 
the  GIC  (the  GIC  Proceeds);  (e)  the 
Repayments  do  not  exceed  the  total 
amount  of  the  Loan;  and  (f)  the 
Repayments  are  waived  to  the  extent  the 
Loan  exceeds  the  GIC  I*roceeds. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 


proposed  exemption  published  on 
December  5.  1994  at  59  FR  62419. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  nut 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975tc)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plcm  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  incliiding  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availabihly  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington.  D.C.  this  2-tth  day 
of  lanuary,  1995. 

Ivan  Strasfeld, 

Director  of  Exemption  Detrrmiiiations, 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 

|FR  Dor.  95-2082  Filed  1-27-95;  8.4.S  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADIMNISTRATION 

[Notice  95-010] 

Intent  To  Grant  an  Exclusive  Patent 
License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 


ACTION:  Notice  of  Intent  to  Grant  a 
Piitent  License. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  CYTEC  Engineered 
Materials.  Inc..  1300  Revolution  Street, 
Havre  de  Grave.  Maryland  21078.  an 
exclusive  license  to  practice  the 
invention  protected  by  the  U.S.  Patent 
.Application  Number,  08/209/512 
entitled  "PHENYLETHYNYL 
TERMINATED  IMIDE  OLIGOMERS," 
which  was  filed  on  March  3.  1994.  by 
the  United  States  of  America  as 
.••opresented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
;\djninistration. 

N.ASA  hereby  gives  notice  of  intent  to 
grant  CYTEC  Engineered  Materials,  Inc.. 
1  iOO  Revolution  Street.  Havre  de  Grace. 
Maryland.  21078.  a  partially  exclusive 
iictiise  to  practice  the  invention 
prutected  by  the  U.S.  Patent  Application 
Number.  08/330.773  entitled  "IMIDE 
OLIGOMERS  ENDCAPPED  WITH 
PHENYLETHYNYL  PHTHALIC 
ANHYDRIDES  AND  POLYMERS 
THI-REFROM."  which  was  filed  on 
October  28.  1994.  by  the  United  States 
of  .\:r.erica  as  represented  by  the 
.Administrator  of  the  National 
Arrnnautics  and  Space  Administration. 

The  exclusive  license  will  contain 
appropriate  terms  and  conditions  to  be 
lii'gotiated  in  accordance  with  NASA 
Patent  Licensing  Regulations  (14  CFR 
i)<irt  1245).  NASA  will  negotiate  the 
tiiidl  terms  and  conditions  and  grant  the 
license  unless,  within  60  days  of  the 
date  of  this  nqtice.  the  Director  of  Patent 
Licensing  receives  written  objections  to 
the  grant,  together  with  supporting 
dcicumentatioh  The  Director  of 
Licensing  will  review  all  written 
roponses  to  the  notice  and  then 
r(cu;nniend  to  the  Associate  General 
Cduiisol  (Intellectual  Property)  whether 
to  grant  the  license. 

DATES:  Comments  to  the  Notice  must  be 
riM.eived  by  Miarch  31.  1995. 

ADDRESSES:  National  Aeronautics  and 
Sp;'.(  t<  .Administration.  Code  GP. 
Urishington.  OC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
li.irry  Liipuloff,  NASA.  Director  of 
P.ilrnt  Licensing,  (202)  358-2041. 

[)iit«!d:  lanuarj-  20.  1995. 
Kdward  \.  Fraitlde. 

('!  :ii::ul  Counsel. 

IfK  Doc .  95-22:^3  Filed  1-27-95:  8:45  am) 
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[Notice  95-012] 


Intent  To  Grant  an  Exclusive  Patent 
License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Intent  to  Grant  a 
Patent  License. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Imitec.  Inc.,  of 
Schenectady.  New  York.  12301,  a 
partially  exclusive  license  to  practice 
the  invention  protected  by  the  U.S. 
Patent  Application  Number,  08/299,172 
entitled.  "COPOLYIMIDES  PREPARED 
FROM  ODPA,  BTDA  AND  3,4'-ODA," 
which  was  filed  on  August  31, 1994,  by 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration 

NASA  hereby  gives  notice  of  intent  to 
grant  Imitec,  Inc..  of  Schenectady.  New 
York.  12301.  a  partially  exclusive 
license  to  practice  the  invention 
protected  by  the  U.S.  Patent  Application 
Number.  087299.384,  entitled 
"SOLVENT  RESISTANT 
COPOLYIMIDE."  which  was  filed  on 
September  1,  1994,  by  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  .Administration. 

NASA  hereby  gives  notice  of  intent  to 
grant  Imitec.  Inc..  of  Schenectady.  New 
York.  12301.  a  partially  exclusive 
license  to  practice  the  invention 
protected  by  the  U.S.  Patent  Application 
Number.  08/299.385.  entitled  "DIRECT 
PROCESS  FOR  PREPARING 
SEMICRYSTALLINE  POLYIMIDES." 
which  was  filed  on  September  1. 1994, 
by  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration. 

The  partially  exclusive  license  will 
contain  appropriate  terms  and 
conditions  to  be  negotiated  in 
accordance  with  NASA  Patent  Licensing 
Regulations  (14  CFR  part  1245).  NASA 
will  negotiate  the  final  terms  and 
conditions  and  grant  the  license  unless, 
within  60  days  of  the  date  of  this  notice, 
the  Director  of  Patent  Licensing  receives 
written  objections  to  the  grant,  together 
with  supporting  documentation.  The 
Director  of  Patent  Licensing  will  review 
all  written  responses  to  the  notice  and 
then  recommend  to  the  Associate 
General  Counsel  (Intellectual  Property) 
whether  to  grant  the  license. 
DATES:  Comments  to  the  notice  must  be 
received  by  March  31,  1995. 
ADDRESSES:  National  .Aeronautics  and 
Space  .Administration.  Code  GP. 
Washington.  DC  20546. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harry  Lupuloff,  NASA,  Director  of 
Patent  Licensing.  (202)  358-2041. 

Dated:  January  20.  1995. 
Edward  A.  Frankle. 
General  Counsel. 

(FR  Doc.  95-2221  Filed  1-27-95:  8:45  ami 
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[Notice  95-011] 

Intent  To  Grant  an  Exclusive  Patent 
License 

AGENCY:  National  Aeronautics  and 
Space  .Administration. 

ACTION:  Notice  of  Intent  to  Grant  a 
Patent  License. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  On  Line.  Inc..  of 
Waxhaw.  North  Carolina.  28173,  an 
exclusive  license  to  practice  the 
invention  protected  by  U.S.  Patent 
Application  No.  08/316.708,  entitled 
•MASS  DENSITY  MEASUREMENT  OF 
A  TEXTILE  YARN."  which  was  filed  on 
September  29,  1994.  by  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
The  exclusive  license  will  contain 
appropriate  terms  and  conditions  to  be 
negotiated  in  accordance  with  NASA 
Patent  Licensing  Regulations  (14  CFR 
part  1245).  NASA  will  negotiate  the 
final  terms  and  conditions  and  grant  the 
license  unless,  within  60  davs  of  the 
date  of  this  notice,  the  Director  of  Patent 
Licensing  receives  written  objections  to 
the  grant,  together  with  supporting 
documentation.  The  Director  of  Patent 
Licensing  will  review  all  written 
responses  to  this  notice  and  then 
recommend  to  the  Associate  General 
Counsel  (Intellectual  Property)  whether 
to  grant  the  license. 

DATES:  Comments  to  the  Notice  must  be 
received  by  March  31,  1995. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Code  GP. 
Washington.  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Harry  Lupuloff.  N.AS.A.  Director  of 
Patent  Licensing,  (202)  358-2041 

Dated:  January  20,  1995. 
Edward  A.  Frankle, 
Gtrifml  Counsfl. 

|FR  Doc.  95-2222  Filed  1-27-95:  8:45  am) 
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[Notice  95-009] 

Intent  To  Grant  a  Partialty  Exclusive 
Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Intent  to  Grant  a 
Patent  License. 

SUMMARY:  N.ASA  hereby  gives  notice  of 
intent  to  grant  Veatronics  Corporation  of 
Charlotte,  North  Carolina.  28205,  a 
partially  exclusive  license  to  practice 
the  invention  protected  by  U.S.  Patent 
Application  No.  08/323.943  entitled, 
PASSIVE  FETAL  HEART  RATE 
MONH  ORING  APPARATUS  AND 
METHOD  WITH  ENHANCED  FETAL 
HEART  BEAT  DISCRIMINATION" 
which  was  filed  on  October  13. 1994,  by 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  ujd  Space 
Administration.  The  partially  exclusive 
license  will  contain  appropriate  terms 
and  conditions  to  be  negotiated  in 
accordance  with  NASA  Patent  Licensing 
Regulations  (14  CFR  part  1245).  NASA 
will  negotiate  the  final  terms  and 
conditions  and  grant  the  license  unless, 
within  60  days  of  the  date  of  this  notice, 
the  Director  of  Patent  Licensing  receives 
written  objections  to  the  grant,  together 
with  supporting  documentation.  The 
Director  of  Patent  Licensing  will  review 
all  WTitten  responses  to  this  notice  and 
then  recommend  to  the  Associate 
General  Counsel  (Intellectual  Property) 
whether  to  grant  the  license. 
DATES:  Comments  to  the  notice  must  be 
received  by  March  31, 1995. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Code  GP, 
Washington.  EX:  2054B. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harry  Lupuloff,  NASA,  Director  of 
Patent  Licensing,  (202)  358-2041. 

Dated:  January  20,  1995. 
Edward  A.  Frankle, 

GunemS  Counsel. 

|FR  Doc;.  95-2224  Filed  1-27-95;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Proposed  Generic  Communication 
Supplement  5  to  Generic  Letter  88-20, 
"Individual  Plant  Examination  of 
External  Events  (IPEEE)  for  Severe 
Accident  Vulnerabilities" 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  opportunity  for  public 

comment. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRG)  is  proposing  to  issue 
Supplement  5  to  Generic  Letter  88-20. 
"Individual  Plant  Examination  of 
External  Events  (IPEEE)  for  Severe 
Accident  Vulnerabilities."  This  draft 
generic  letter  supplement  (1)  notifies 
addressees  about  proposed 
modifications  in  the  seismic  IPEEE 
scope  for  the  focused-scope  and  full- 
scope  plants  and  (2)  provides  guidance 
to  licensees  who  wish  to  voluntarily 
modify  their  previously  committed 
seismic  IPEEE  programs.  NRG  is  seeking 
comment  from  interested  parties 
regarding  both  the  technical  and 
regulatory  aspects  of  this  proposed 
generic  letter  supplement,  which  is 
presented  under  the  Supplementary 
Information  heading.  This  proposed 
generic  letter  supplement  and 
supporting  documentation  were 
discussed  in  meeting  number  267  of  the 
Committee  to  Review  Generic 
Requirements  (CRGR)  on  December  13. 
1994.  The  relevant  information  that  was 
sent  to  CRGR  to  support  their  review  of 
the  proposed  generic  letter  is  available 
in  the  Public  Document  Rooms  under 
accession  number  9412290183.  NRG 
will  consider  comments  received  from 
interested  parties  in  the  final  evaluation 
of  the  proposed  generic  letter 
supplement.  The  final  evaluation  by 
NRG  wrill  include  a  review  of  the 
technical  position  and,  when 
appropriate,  an  analysis  of  the  value/ 
impact  on  licensees.  Should  this  generic 
letter  supplement  be  issued  by  NRG,  it 
will  become  available  for  public 
inspection  in  the  Public  Document 
Rooms. 

DATES:  Comment  period  expires  March 
1,  1995.  Comments  submitted  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  for  comments 
received  on  or  before  this  date. 

ADDRESSES:  .Submit  written  comments 
to  Chief,  Rules  Review  and  Directives 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Written  comments  may  also  be 
delivered  to  11545  RotJtville  Pike, 
Rockville,  Maryland,  from  7:30  am  to 
4:15  pm.  Federal  workdays.  Copies  of 
w  ritten  comments  received  may  be 
examined  at  the  NRG  Public  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
T.  Chen,  (301)  415-6549. 
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SUPPLEMENTARY  INFORMATION: 

NRG  Generic  Letter  88-20.  Supplement 
5:  Individual  Plant  Examination  of 
External  Events  for  Severe  Accident 
Vulnerabilities 

Addressees 

All  holders  of  operating  licenses  or 
construction  permits  for  nuclear  power 
reactors. 

Purpose 

The  U.S.  Nuclear  Regulatory 
Commission  (NRG)  is  issuing  this 
generic  letter  to  (1)  notifv'  addressees 
about  proposed  modifications  in  the 
recommended  scope  of  seismic  reviews 
which  are  performed  as  part  of  an 
individual  plant  examination  of  e.xternal 
events  (IPEEEs)  for  the  focused-scope 
and  full-scope  plants  and  (2)  give 
guidance  to  licensees  who  wish  to 
voluntarily  modify  their  previously 
committed  seismic  IPEEE  programs. 

Background 

On  June  28,  1991,  NRG  issued  Genpric 
Letter  88-20.  Supplement  4,  "Individual 
Plant  Examination  of  External  Events 
(IPEEE)  for  Severe  Accident 
Vulnerabilities,"  (Reference  1),  and 
NUREG-1407F.  "Procedural  and 
Submittal  Guidance  for  the  Individual 
Plant  Examination  of  External  Events 
(IPEEE)  for  Severe  Accident 
Vulnerabilities:  Final  Report," 
(Reference  2).  The  generic  letter 
requested  all  licensees  to  perform  an 
IPEEE  to  find  plant-specific 
vulnerabilities  to  severe  accidents 
caused  by  external  events  and  n»port  fho 
results  to  NRG.  Section  4.1  of  Refrn^nt  f 
1  and  Chapter  3  of  Reference  2  address 
the  seismic  portion  of  the  IPEEE.  The 
lists  of  review  level  earthquakes  (RLEs) 
and  review  scope  defined  by  the  staff  for 
all  U.S.  sites  are  presented  in  Appendix 
3  of  Reference  1.  Plants  in  the  central 
and  eastern  U.S.  have  been  as-signod  to 
appropriate  review  categories  Cplanl 
bins)  primarily  according  to  comparison 
of  available  seismic  hazard  results.  Thc» 
hazard  results  used  in  the  binning 
process  included  those  published  in 
1989  by  Lawrence  Livermore  National 
Laboratory  (LLNL)  (Reference  3)  ar.d  thi' 
Electric  Power  Research  Institute  (EPRI) 
(Reference  4).  NRG  established  relative 
groups  becau.se  of  the  large  inherent 
uncertainties  in  the  probabilistic 
estimation  of  seismic  hazard  (Appendix 
A  to-Rcference  2).  Using  this  appniarh, 
the  staff  compared  the  relative  seismic 
hazard  of  the  69  central  and  eastern  U..S. 
plant  sites,  and  assigned  each  plant  into 
one  of  four  categories  for  the  seismic 
margins  method  (Reduced-Scope,  0.3g 
Focused-Scope,  0.3g  Full-Scope,  and 
0.5g  bin).  Two  plants  in  the  0.5g  bin 


have  committed  to  perform  a  seismic 
probabilistic  risk  assessment  and  have 
performed  that  assessment. 

Description  of  Circumstances 

In  1994,  based  on  a  re-elicitation  of 
LLNL  ground-motion  and  seismicity 
experts,  the  staff  published  revised 
seismic  hazard  nesulfs  in  NUREG-1488 
(Reference  5).  The  new  LLNL  mean 
hazard  estimates  are  lower  than  the 
1989  LLNL  results  but  higher  than  the 
EPRI  estimates.  The  Nuclear  Energy 
Institute  (NEI),  based  on  these  revised 
hazard  estimates,  advocated  that  most 
focused-scope  plants  should  instead 
perform  reduced-scope  studies  as  part  of 
the  seismic  IPEEE  (Reference  6).  NEI 
also  stated  that  each  licensee  is 
responsible  for  proposing  the  most  cost- 
effective  program  to  satisfy  the  seismic 
IPEEE  request  consistent  with  the  level 
of  seismic  hazard  at  the  specific  site. 
Seven  licensees  have  already  informed 
NRC  of  their  intent  to  revise  their  IPEEE 
commitments. 

These  developments  prompted  NRC 
to  revisit  systematically  the  seismic 
IPEEE  program  rather  than  dealing  with 
each  licensee  individually.  The  staff 
stated  its  intent,  to  review  LLNL's 
revised  seismic  hazard  estimates  and  to 
determine  if  it  is  appropriate  to  re\'ise 
the  seismic  IPEEE  scope,  in  Information 
Notice  94-32.  "Revised  Seismic  Hazard 
Estimate."  (Reference  7).  The  staff  also 
stated  in  Reference  7  that  licensees  who 
have  not  completed  the  seismic  portion 
of  the  IPEEE  may  continue  vrith  their 
program  and  submit  their  completed 
IPEEE  based  on  References  1  and  2. 

NRG  contracted  Energy  Research.  Inc. 
(ERI)  to  do  the  seismic  revisit  study  to 
determine  whether  consideration  of  the 
new  LLNL  seismic  hazard  estimates  (1) 
would  significantly  change  the  original 
binning  results,  and  (2)  warranted 
adjusting  the  seismic  scope  and 
guidelines  of  the  seismic  IPEEE  review. 
The  latter  effort  would  also  require  a 
determination  of  how  the  scope  should 
be  modified  and  the  technical 
justification  for  such  modifications.  ERI 
completed  the  study  and  submitted  two 
reports  in  September  1994  (References  8 
and  9).  The  staff  held  a  public  workshop 
on  October  21  to  discuss  these  reports, 
present  a  peer  review  group's 
comments,  determine  issues  to  be 
addressed,  and  solicit  public  input  {or 
developing  the  staff  position  on  the 
seismic  scope  modification.  The 
transcript  of  the  workshop  is  available 
in  Reference  10. 

Discussion 

The  staff  evalikkted  the  ERI  re- 
assessment reports,  the  peer  review- 
group's  comments,  the  NEI  white  paf>er 


(Reference  6),  and  comments  received  at 
and  after  the  workshop.  The  staff 
concludes  that  the  scope  of  the  seismic 
IPEEE  can  be  modified  for  all  focused- 
scope  and  full-scope  plants,  by 
eliminating  the  need  to  calculate  the 
capacity  of  certain  generally  rugged 
components  or  certain  site  effects  that 
would  not  be  significant  sources  or 
contributors  to  seismic  severe-accident 
risk  or  would  not  result  in'cost- 
beneficial  improvements.  The 
justification  for  this  reduction  in  the 
seismic  review  scope  is  that  the 
perceived  seismic  hazard  estimates  and 
associated  risks  have  decreased. 
However,  the  examination  process  for 
the  modified  seismic  IPEEE  remains  the 
same  process  described  in  Supplement 
4  to  Generic  Letter  88-20  and  NUREG- 
1407.  The  most  significant  comments 
and  concerns  with  respect  to  reducing 
the  scope  of  the  IPEEE  seismic  review 
which  were  raised  at  and  after  the 
workshop  and  the  associated  resolutions 
are  summarized  in  Attachment  1 . 

However,  certain  utilities  represented 
at  the  public  workshop  expressed 
concern  that  GL  88-20,  Supplement  4, 
and  guidance  in  NUREG-1407  could  be 
interpreted  as  precluding  the  use  of  the 
expert  judgement  or  the  use  of  the  most 
efficient  approach  to  do  the  seismic 
portion  of  IPEEE.  For  instance,  certain 
utilities  interpreted  NUREG-1407  to 
require  a  minimmn  number  of  margin 
capacity  calculations  (i.e.,  high 
confidence  of  low  probability  of  failure). 
The  NRC  staff  wants  to  reemphasize  that 
the  guidance  in  the  generic  letter  or 
NUREG-1407  does  not  preclude  the  use 
of  well-based  expert  judgement  and 
efficient  approaches  to  minimize  the 
effort  to  do  an  IPEEE  In  GL  88-20,  the 
staff  stated: 

"The  application  of  the  above  approaches 
involves  considerable  judgment  with  regards 
to  the  requested  scope  and  depth  of  the 
study,  level  of  analytical  sophistication,  and 
level  of  effort  to  be  expended." 

The  detailed  guidelines  presented  in 
NUREG-1407  do  not  preclude  use  of 
this  type  of  judgment.  The  use  of 
judgment  is  further  recognized  in 
NUREG-1407  in  coimection  with  the 
importance  of  the  peer  review. 
Discussions  at  the  workshop  indicated 
that  some  utilities  did  use  such 
judgment,  within  the  framework  of  the 
current  guidance  as  discussed,  to  reduce 
the  cost  of  an  IPEEE. 

Modified  Scope  of  Seismic  Examination 

The  methods  originally  described  and 
guidelines  described  in  NUREG-1407 
fulfill  Supplement  4  to  GL  88-20. 
However,  the  results  of  the  revised 
LLNL  seianic  estimates,  indicate  that 


the  perceived  seismic  risk  has  been 
reduced  for  most  plant  sites  in  the 
central  and  eastern  U.S.  Accordingly, 
NRG  propKised  reducing  the  scope  of  the 
seismic  IPEEE  programs  for  licensees  of 
the  focused-scope  and  full-scope  plants. 
The  proposed  scope  change  follows. 

(1)  Focused-Scope  Plants 

The  seismic  capacities  for  reactor 
internals  and  soil-related  failures  need 
not  be  evaluated  for  the  seismic  IPEEE 
(Attachment  1).  Modifying  the  seismic 
IPEEE  for  focused-scope  plants  in  this 
manner  will  make  these  evaluations 
equivalent  to  those  for  the  reduced- 
scope  plants,  with  additional 
evaluations  of  a  few  known  weaker,  but 
critical,  components  or  items. 

(2)  Full-Scope  Plants 

The  seismic  IPEEE  need  not  include 
an  evaluation  of  seismic  capacities  for 
reactor  internals.  Soil-related  failures 
should  still  be  evaluated,  but  only  for 
safety-related  supporting  systems  and 
equipment  that  are  founded  on  soil  such 
that  their  function  might  be  affected  by 
liquefaction  or  general  instability  of  the 
soil.  The  licensee  may  also  need  to 
evaluate  the  potential  for  such 
postulated  soil  failures  or  the 
consequences  resulting  from  them. 
Reference  1 1  contains  guidance  for  such 
evaluations;  a  review  of  appropriate 
design  and  construction  records  is 
adequate. 

The  staff  is  aware  of  recent 
observations  of  cracks  associated  with 
reactor  internals  at  some  plants.  The 
issue  is  not  yet  resolved  and  is  being 
evaluated  separately  both  as  an 
operating  issue  (i.e..  within  design 
basis)  (Ref.  12)  and  with  respect  to 
severe  accident  impUcations  (i.e.. 
beyond  design  basis)  (Ref.  13),  therefore, 
eliminating  this  item  will  not  detract 
from  the  IPEEE.  The  remaining  scope  is 
the  same  as  that  outlined  in  Supplement 
4  to  GL  88-20  and  NUREG-1407.  The 
staff  reviewed  discussions  at  the 
workshop  and  other  information  and 
has  taken  the  position  that  using 
appropriate  judgment  as  allowed  in  the 
generic  letter  and  NUREG-1407  and 
eliminating  detailed  evaluations  for  soil- 
related  failures  and  reactor  internals 
that  may  not  lead  to  cost  beneficial 
improvements  will  maintain  the 
integrity  of  the  IPEEE  process  while 
reducing  cost.  However,  a  careful  and 
thorough  seismic  walkdown  remains  the 
key  element  to  examining  seismic 
vulnerability  regardless  of  the  categon- 
assigned  the  plant. 

Requested  Information 

Licensees  of  focused-scope  and  full- 
scope  plants  who  voluntarily  choose  to 
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do  seismic  IPEEEs  using  the  modiHed 
procedures  described  above  must 
inform  NRC  in  writing  of  their  intent  to 
do  so.  If  the  revised  submittal  schedule 
differs  from  previously  committed 
schedules,  then  the  new  proposed 
schedule  must  be  included  in  the 
response.  NRC  will  schedule  meetings 
wiUi  the  licensee,  if  requested,  during 
the  examinations  to  discuss  subjects 
raised  by  licensees  and  to  give  necessary 
clariBcations. 

Licensees  who  do  not  modify  their 
seismic  IPEEEs  are  not  expected  to 
submit  any  response  to  this  generic 
letter. 

Required  Response 

Within  60  days  from  the  date  of  this 
generic  letter,  all  addressees  who 
voluntarily  choose  to  perform  seismic 
IPEEEs  using  the  modified  procedures 
described  above  are  required  to  submit 
a  response  containing  the  information 
requested  above. 

Address  the  required  written  reports 
to  the  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555,  under 
oath  or  affrrmation  under  the  provisions 
of  Section  182a,  Atomic  Energy  Act  of 
1954.  as  amended,  and  Section  50.54(f) 
of  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  50.54(f)). 

Backfit  Discussion 

This  generic  letter  only  requests 
information  imder  the  provisions  of  10 
CFR  50.54(f)  from  addressees  who 
voluntarily  choose  to  do  seismic  IPEEEs 
using  the  modified  procedures 
described  above.  Therefore,  the  staff  has 
not  performed  a  backfit  analysis.  The 
information  requested  is  needed  to 
evaluate  voluntary  changes  to  the 
seismic  portions  of  IPEEE  in  response  to 
the  information  in  this  generic  letter. 

The  evaluation  required  by  10  CFR 
50.54(f)  to  justify  this  information 
request  is  included  in  the  preceding 
discussion. 

Attachments: 

1.  Comments  and  Resolution 

2.  References 

Attachment  1 — Comments  and 
Resolution 

All  significant  comments  and 
concerns  raised  at  and  after  the 
workshop,  together  with  staffs 
response,  are  summarized  below. 

(1)  Candidates  plant  sites  for  seismic 
scope  reduction:  The  industry  suggested 
that  candidate  sites  should  not  be 
limited  to  focused-scope  plants. 

Response:  In  addition  to  modifying 
the  scope  for  focused-scope  plants,  the 
staff  also  reduced  the  scope  of  review 


for  full-scope  plants  by  eliminating  the 
evaluation  of  reactor  internals. 

(2)  Use  of  absolute  hazard  or  risk 
criteria  for  rebinning  or  sub-binning 
candidate  sites:  The  comments 
indicated  that  the  absolute  risk  criterion 
should  play  a  signiHcant  role  in  the 
seismic  rebinning. 

Response:  The  staff  considered 
absolute  seismic  hazard  and  risk  criteria 
when  it  reconsidered  seismic  rebinning. 
However,  the  inherent  uncertainty  in 
the  absolute  number  would  affect 
decision  making,  in  that  small 
variations  in  the  CDF  threshold  or  in  the 
approximately  calculated  CDFs  of 
candidate  plants  would  significantly 
affect  the  binning  for  many  plants.  No 
consensus  was  reached  on  the  specific 
risk  criterion  that  should  be  selected  for 
the  rebiiming  process.  Therefore,  the 
staff  did  not  recommend  using  an 
absolute  risk  criterion  when 
determining  whether  to  reduce  the 
seismic  scope.  However,  licensees  may 
use  numerical  values  in  determining 
which  plant-specific  improvements 
should  be  implemented. 

(3)  Overall  reduction  of  seismic  scope 
for  all  candidate  sites:  The  suggested 
reduction  as  presented  in  the  ERI  report, 
with  the  exception  of  reactor  internals, 
would  not  reduce  the  scope  of  seismic 
review. 

Response:  Past  experience 
demonstrated  that  certain  weaker 
components  need  to  be  retained  in  the 
IPEEE.  Attachment  1  describes  the 
rationale  for  retaining  the  evaluations  of 
those  critical  components  and  items. 

(4)  Role  of  the  licensee's  seismic 
review  team  (SRT):  Certain  utiUties 
expressed  concern  that  the  role  of  the 
licensee's  SRT  in  decision  making  is  not 
clear. 

Response:  Although  the  guidance  in 
NUREG-1407  allows  for  the  use  of 
judgment  and  latitude  in  implementing 
the  IPEEE  program,  certain  utilities  may 
not  have  used  the  most  cost-efficient 
and  expedient  approach.  The  staff  wants 
to  emphasize  that  the  SRT  has  an 
important  role  in  determining  how  to 
implement  the  IPEEE  program.  The 
importance  and  flexibility  of  the  SRT 
have  been  stated  clearly  in  the  IPEEE 
guidance. 

(5)  Evaluation  of  the  effects  of  soil- 
related  failures:  No  simple  or  cost- 
effective  improvements  may  be 
available  for  plants. 

Response:  Although  simple  or  cost- 
effective  improvements  may  not  be 
available  for  low  seismic  hazard  sites  to 
deal  with  the  effects  of  soil-related 
failures,  soil-related  failures  are  still 
considered  to  be  important  for  relatively 
high  seismic  hazard  sites  in  the  seismic 
IPEEE.  Therefore,  the  staff  concludes 


that  the  licensees  of  focused-scope 
plants  may  eliminate  the  evaluation  of 
soil-related  failiues  &t)m  their  seismic 
IPEEE  programs.  However,  the  full- 
scope  plants  should  continue  evaluating 
the  effects  of  soil-related  failure,  to  gain 
insights  from  those  evaluations. 
However,  the  evaluation  effort  should 
be  focused  only  on  safety-related 
supporting  systems  and  equipment  that 
are  founded  on  soil  such  that  their 
function  might  be  affected  by  soil- 
related  failures. 

(6)  Cost  savings:  The  potential  cost 
savings  associated  with  eliminating 
certain  evaluations  described  in  the  NEI 
white  paper  (Reference  6)  are  high. 

Response:  The  experience  gained  at 
certain  plants  indicated  that  the 
potential  cost  savings  are  likely  to  be 
substantially  lower  than  those  presented 
in  the  NEI  paper.  Some  of  the  savings 
cited  by  the  utility  personnel  can  be 
achieved  without  changing  scop)e,  since 
NUREG-1407  offers  flexibiUty  such  as 
in  eliminating  detailed  evaluation  of 
reactor  internals  and  using  an  alternate 
approach  to  bad  actor '  relay 
assessment. 

(7)  Seismic  capacity  evaluation  of 
reactor  internals:  Should  the  evaluation 
of  reactor  internals  be  eliminated? 

Response:  The  results  of  a  few  seismic 
PRAs  indicated  that  un-cracked  reactor 
internals  are  inherently  rugged  (having 
seismic  capacities  well  beyond  the 
requested  earthquake  review  level  of 
0.3g)  and  do  not  contribute  significantly 
to  the  core  damage  frequency.  However, 
a  significant  effort  is  involved  in 
calculating  the  fragifity  or  capacity  of 
the  reactor  internal  components.  On  the 
basis  of  earlier  study  results  (assuming 
un-cracked  reactor  internals)  and  the 
perceived  reduction  of  seismic  hazard 
estimates  and  associated  seismic  risk, 
the  staff  concluded  that  the  cost  of  the 
evaluation  outweighs  the  risk  of  the 
failure  of  reactor  internal  components 
and  proposes  to  eliminate  them  from  the 
examination.  However,  the  staff  is  aware 
of  recent  observations  of  cracks 
associated  with  reactor  internals  at  some 
plants.  The  issue  is  not  yet  resolved  and 
is  being  evaluated  separately  both  as  an 
operating  issue  (i.e.,  within  design 
basis)  and  with  respect  to  severe 
accident  implications  (i.e.,  beyond 
design  basis),  therefore,  eliminating  this 
item  will  not  detract  from  the  IPEEE. 

(8)  Generic  seismic  fragilities  used  in 
seismic  rebinning:  The  seismic 
rebinning  on  the  basis  of  generic  seismic 
fragilities,  as  was  done  in  the  ERl's 


'  "Bad  actor"  relays,  as  described  in  NLrREC- 
1407.  are  those  low-seismic-ruggedness  relays 
idcntined  by  USI  A-46  implementation. 


Study,  would  result  in  anomalous 
results. 

Response:  The  staff  concurs  that 
seismic  rebinning  solely  on  the  basis  of 
generic  seismic  fragilities  could  result  in 
anomalous  results,  since  such  items  as 
the  plant  design  basis  and  vintage  of  the 
plant  might  not  be  appropriately 
included.  For  instance,  plants  located  at 
the  same  site  were  put  in  different  bins 
(Salem  and  Hope  Creek),  and  the  plants 
in  the  New  Madrid  area  were  placed  in 
the  modified-scope  bin.  These 
observations  contributed  to  the  staffs 
decision  to  eliminate  the  use  of  an 
absolute  risk  criterion  in  the  seismic 
scope  modifications. 

(9)  Information  exchange  through  a 
workshop  on  lessons  learned  from 
IPEEE:  An  information  exchange 
workshop  on  IPEEE  lessons  learned  to 
discuss  the  experience  gained  from 
practical  or  more  efficient  ways  of 
carrying  out  the  seismic  IPEEEs  (i.e., 
relay  chatter  issue)  would  benefit  both 
industry  and  staff. 

Response:  The  staff  will  consider  such 
a  workshop  in  the  future. 

(10)  Components  and  items  needing 
evaluation  and  bases:  Certain 
evaluations  of  a  few  known  weaker  and 
critical  components  and  items  need  to 
be  retained  in  the  seismic  IPEEE 
program. 

Response:  Those  components  and 
items  identified  as  needing  evaluation 
and  the  bases  for  the  retention  are 
briefly  described  below: 

(a)  Relay  Chatter  Issue 

While  preparing  the  original  guidance 
in  NUREG-1407,  the  NRC  staff 
developed  its  position  on  relay  chatter 
issue  after  thoroughly  discussing  the 
issue  with  industry  and  evaluating  the 
results  of  previous  studies.  The  staff 
drastically  reduced  the  scope  of  relay 
chatter  evaluation,  retaining  only  the 
identification  of  bad  actor  relays.  Since 
these  relays  are  of  low  capacity,  their 
identification  is  considered  minimum 
scope  for  the  IPEEE  review.  The 
guidance  does  not  preclude  any  efficient 
and  expeditious  means  of  identifying 
these  relays. 

(b)  Masonry  and  Block  Walls 

Probabilistic  risk  assessments  and 
margin  studies  have  demonstrated  that 
failure  of  masonry  or  block  walls  might 
be  a  significant  safety  concern  in 
existing  nuclear  power  plants.  The 
earthquake  experience  database  and 
anal>'tical  evaluations  of  seismic 
fragility  demonstrate  that  masonry  and 
block  walls  without  proper 
reinforcements  are  vulnerable  to 
earthquake  motion.  Although  this  type 
of  construction  \*ould  not  be 


appropriate  for  use  in  the  current  design 
of  nuclear  power  plants,  it  has  been 
used  in  several  plants.  In  evaluating 
these  walls,  more  lenient  criteria  were 
used;  thus,  the  available  margins 
beyond  the  safe  shutdown  earthquake 
may  not  be  comparable  to  those  of  other 
components  of  the  plant.  Therefore,  in 
doing  the  seismic  IPEEE  review,  the 
licensee  needs  to  identify  and  evaluate 
masonr>'  and  block  walls  where  they 
may  affect  safety  components  required 
for  safe  plant  operation.  The  licensee 
would  need  to  correct,  if  warranted,  any 
situation  that  may  present  a  significant 
threat  to  plant  safety. 

(c)  Flat-Bottom  Tanks 

Earthquake  experience  data  and 
analytical  fragility  evaluations  have 
demonstrated  that  flat-bottom  tanks 
with  poor  anchorage  are  vulnerable  to 
earthquake  ground  motion.  The  typical 
failure  mode  of  concern  is  the  buckling 
at  the  base  of  the  tank,  which  could 
cause  the  Uquid  contents  to  escape  or 
cause  the  tank  to  collapse.  If  a  flat- 
bottom  tank  fails,  it  could  flood 
surrounding  areas  in  the  plant,  in 
addition  to  the  consequences  of  loss  of 
function  of  the  tanks.  Past  seismic 
studies  of  nuclear  power  plants  have 
designated  flat-bottom  tanks  as  low- 
capacity  components.  Such  components 
include  the  refuehng  water  storage  tank 
and  the  condensate  storage  tank,  whose 
failures  would  often  significantly  affect 
plant  safety.  The  identification  and 
evaluation  of  flat-bottom  tanks  should, 
therefore,  be  included  as  a  fundamental 
element  of  the  seismic  IPEEE  review  to 
correct,  if  warranted,  any  situation  that 
may  threaten  plant  safety. 

(d)  Other  Itenrs 

The  licensee  would  also  need  to 
consider  several  other  items  that  pertain 
to  inadequate  anchorage  and  bracing, 
adverse  physical  interactions,  building 
impact,  or  pounding.  These  items 
include  the  weaker  components  of  the 
diesel  generators  or  pumps.  However, 
the  licensee's  seismic  review  team 
should  determine  whether  seismic 
capacities  of  those  components  nerd  to 
be  evaluated  in  the  seismic  review. 
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Dated  at  Rockville,  Maryland,  this  20th  day 

of  January  1995. 

For  the  Nuclear  Regulatory  Commission. 
Brian  K.  Grimes, 

Director,  Division  ofPrfiject  Support.  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  95-2168  Filed  1-27-95:  8:45  am] 
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Nominations  for  Medical  Visiting 
Fellow  Program 

agency:  Nuclear  Regulators- 
Commission. 
ACTION:  Call  for  nominations. 

summary:  The  Nuclear  Regulatory 
Commission  is  re-opening  the  invitation 
period  for  nominations  of  physicians, 
having  expert  qualifications  in  the 
medical  specialty  field  of  Radiation 
Oncology  (Therapy),  to  apply  for 
positions  as  Medical  Visiting  Fellows 
(Fellows).  Others  haNing  expert 
qualifications  in  related  fields  such  as 
Therapeutic  Radiological  Physics  are 
also  invited  Ut  apply.  NRC  noticed  an 
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invitation  for  nominations  in  the 
Federal  Register  on  November  7, 1994. 
for  submittal  by  January  15, 1995  (59  FR 
55497).  This  notice  re-opens  the 
submittal  date  to  April  15. 1995. 
SUPPLEMENTARY  INFORMATION: 

Objectives 

NRC  is  seeking  to  expand  its 
knowledge  of  the  medical  specialty  of 
radiation  oncology.  Specifically,  the 
therapeutic  uses  of  radioisotopes  in 
brachytherapy  patient  procedures. 
Recently.  signiHcant  misadministrations 
have  occurred  involving  errors  in  the 
delivery  of  the  prescribed  radiation  dose 
to  the  patient  during  either  manual  or 
remote  afterloading  brachytherapy 
procedures.  As  a  result  of  evaluating  the 
circumstances  surrounding  these  events, 
NRC  has  identified  the  need  to 
reevaluate  certain  aspects  of  its 
regulatory  program  to  determine 
whether  modifications  are  indicated. 

NRC  intends  to  keep  abreast  of  this 
technology  and  future  developments  in 
the  therapeutic  uses  of  radioisotopes 
and  believes  that  such  a  Fellow,  with 
expertise  in  these  uses,  can  assist  NRC 
staff  in  meeting  this  goal.  The  program 
is  open  to  physicians  interested  in 
seeking  an  appointment  for  individual 
sabbatical  pursuits.  Other  radiation 
specialists  on  sabbatical,  or  those  who 
wish  to  engage  in  post-doctoral 
research,  will  also  be  considered. 
Individuals  participating  as  Fellows 
would  join  NRC  for  approximately  one 
year,  to  undertake  activities  consistent 
with  the  interests  and  needs  of  NRC  and 
with  the  individual's  training  and 
experience;  and  that  will  result  in  a 
clearly  defined  assignment  useful  to 
NRC's  regulatory  program.  Ideally,  each 
Fellow  would  be  available  to  NRC  on  a 
full-time  basis;  however,  NRC  will 
consider  nominees  who  are  available 
only  on  a  part-time  basis.  Additionally, 
the  nimiber  of  appointments  made  will 
depend  on  the  range  of  skills  embodied 
in  the  nomination,  individuals'  interests 
and  needs  of  NRC. 

In  addition  to  a  specific  assignment, 
or  research  project,  it  is  anticipated  that 
the  Fellow  would  attend  meetings  of 
NRC's  Advisory  Committee  on  the 
Medical  Uses  of  Isostopes  (ACMUI); 
Federal,  State,  and  local  agencies; 
professional  organizations;  and  groups, 
to  participate  in  discussions  on  issues 
related  to  medical  affairs  and  the  use  of 
radiation  in  medicine.  Therefore,  NRC  is 
primarily  soliciting  nominations  of 
physicians  involved  with  the  medical 
use  of  radioisotopes,  but  will  be  pleased 
to  receive  nominations  of  other 
radiation  health  professionals  and 
medical  radiation  specialists  to  serve  as 
Fellows.  The  selectee  may  also 


participate  in  public  meetings  and 
seminars  sponsored  by  NRC  for 
exchanging  information  and  discussing 
issues,  of  mutual  interest,  that  will 
benefit  the  regulation  of  medical 
practice.  A  collateral  goal  is  to  create  a 
cadre  of  individuals  with  experience  in 
the  regulation  of  medical  use  of 
isotopes;  therefore,  it  is  likely  that 
former  Fellows  may  be  asked  to 
participate,  fi^m  time  to  lime,  in  NRC- 
sponsored  meetings  and  seminars  after 
their  appointment  ends,  to  provide 
advice  and  consultation  about  the 
regulated  program. 

Appointment  Method 

Appointments  will  be  made  by  means 
of  Intergovernmental  Personnel  Act 
assignment,  reimbursable  detail,  or 
professional  term  appointment, 
depending  on  the  selectee's  situation. 

Term  of  Appointment 

The  term  of  appointment  will  be 
approximately  one  year.  Appointments 
may  be  lengthened,  depending  on  the 
depth  and  scope  of  the  Fellow's  project, 
availability  and  the  needs  of  the  NRC, 
to  approximately  two  years. 

Compensation 

Fellows  will  receive  compensation 
commensurate  with  their  experience, 
salary  history,  and  Federal  pay 
guidelines  while  serving  their 
appointment.  Fellows  will  be 
reimbursed  for  official  travel  and 
relocation  expenses. 

Duty  Location 

Fellows  may  be  assigned  to  any  Office 
in  NRC,  including  the  Office  of  the 
Commissioners,  consistent  with  the 
interests  and  needs  of  NRC  and  the 
individual's  training  and  experience. 
The  duty  location  is  at  NRC 
Headquarters,  Rockville.  Maryland.  It  is 
anticipated  that  there  will  be  some 
travel  associated  with  this  position. 

Eligibility  Requirements 

NRC  is  an  equal  opportunity 
employer.  Nominees  must  be  U.S. 
citizens.  Nominees  must  also  satisfy 
appUcable,  NRC  security,  conflict  of 
interest,  and  drug-free  work  place 
standards.  Eligibility  is  open  to 
physicians  specializing  in  Radiation 
Oncology  (Radiation  Therapy),  or 
medical  physicists  specializing  in 
Therapeutic  Radiological  Physics.  Other 
nominees  wall  also  be  considered  based 
on  the  needs  of  NRC  and  the 
individual's  interest. 

How  to  Nominate 

Candidates  may  be  nominated  by 
professional  groups,  medical  societies. 


government  agencies,  or  may  be  self- 
nominated.  Nominations  must  provide 
the  nominee's  current  address  and 
telephone  number  and  include  a  resume 
describing  the  educational  and 
professional  qualifications  of  the 
nominee.  A  brief  statement  of  the 
individual's  professional  objectives 
should  also  be  included. 

Where  to  Submit  Nominations 

Submit  nominations  to:  Secretary  of 
the  Commission.  ATTN:  Medical 
Visiting  Fellows  Program  Manager, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Date  Nominations  Are  Due 

Nominations  are  due  to  the  Secretary 
of  the  Commission  by  April  15, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Schlueter,  Medical,  Academic,  and 
Commercial  Use  Safety  Branch,  Division 
of  Industrial  and  Medical  Nuclear 
Safety,  Office  of  Nuclear  Material  Safety 
and  Safeguards,  Mail  Stop:  T8  F  5,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-7894,  facsimile  (301)  415-5369. 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  January  1995. 

For  the  Nuclear  Regulatory  Commission. 
Larry  W.  Camper, 

Acting  Chief,  Medical,  Academic,  and 
Commercial  Use  Safety  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safety,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 

[FR  Doc.  95-2165  Filed  1-27-95;  8:45  am) 
BILLING  CODE  7S90-01-M 


NUREG:  Issuance,  Availability 

The  Nuclear  Regulatory  Commission 
has  issued  NUREG-1435,  Supplement  4, 
Status  of  Safety  Issues  at  Licensed 
Power  Plants,  TMI  Action  Plan  (TMI) 
Requirements,  Unresolved  Safety  Issues 
(USIs),  Generic  Safety  Issues  (GSIs)  and 
Other  Multiplant  Actions.  (MPAs).  The 
document  covers  the  status  of 
implementation  and  verification  of 
these  issues  at  licensed  operating  plants. 

This  NUREG  has  been  prepared  to 
provide  a  comprehensive  description  of 
the  implementation  and  verification 
status  of  all  TMI,  USI,  GSI  and  other 
MPAs  at  licensed  operating  plants  and 
to  make  this  information  available  to 
other  interested  parties,  including  the 
public. 

Copies  of  the  Report  have  been  placed 
in  the  NRC's  Public  Document  Room, 
2120  L  Street,  NW,  Lower  Level, 
Washington,  D.C.  20555.  Copies  of  the 
Report  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Post  Office 


Box  37082,  Washington,  D.C.  20013- 
7082.  GPO  deposit  account  holders  may 
charge  their  order  by  calling  202/275- 
2060.  Copies  are  also  available  fi'om  the 
National  Technical  Information  Service. 
Springfield,  Virginia  22161. 

Dated  at  Rockville,  Mar>'land,  this  23rd  day 
of  January  1995. 

For  the  Nuclear  Regulator}-  Commission. 
Frank  P.  Gilleptie, 

Director,  Inspection  and  Support  Programs, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  95-2167  Filed  1-27-95;  8:45  am) 
BtLLING  CODE  7S9»-01-M 


[Docket  Nos.  50-498  and  50-499] 

Houston  Lighting  and  Power 
Company,  et  al.;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-76 
and  NPR-80,  issued  to  Houston  Lighting 
&  Power  Company,  et  al..  (the  licensee) 
for  operation  of  the  South  Texas  Project, 
located  in  Matagorda  County,  Texas. 
The  original  application  dated 
November  7, 1994,  was  previously 
published  in  the  Federal  Register  on 
December  7, 1994  (59  FR  63122).  That 
apphcation  was  supplemented  by  letters 
dated  December  20, 1994,  and  Januarj' 
23. 1995. 

The  proposed  amendment  would 
change  the  nimiber  of  diesel  generators 
(emergency  power  supply)  required  to 
be  operable  during  Mode  6  with  greater 
than  or  equal  to  23  feet  of  water  above 
the  reactor  vessel  flange,  firom  two  to 
one.  The  amendment  would  also  allow 
limited  substitution  of  an  alternate 
onsite  emergency  power  source  for  one 
of  the  two  required  diesel  generators,  in 
Mode  5  and  in  Mode  6  with  less  than 
23  feet  of  water.  In  addition,  changes  to 
certain  system  specifications  that  are 
affected  by  the  changes  for  the 
emergency  power  supply  were  also 
proposed. 

In  the  initial  application,  dated 
November  7, 1994,  the  licensee  stated 
that  approval  of  these  changes  is 
required  by  February  2, 1995,  to  support 
the  scheduled  refueling  outage 
beginning  on  March  5, 1995.  They  also 
stated  that  they  would  need  this  lead 
time  to  cover  planning  and 
implementation  periods.  The  licensee 
has  been  very  prompt  and  attentive  to 
addressing  all  of  the  staffs  questions 
and  concerns,  and  had  provided  two 


supplements  (and  revised  proposed 
technical  specifications)  to  address 
them.  These  staff  questions  and 
concerns  were  not  of  a  nature  that  could 
have  reasonably  been  anticipated  by  the 
licensee.  Approval  of  this  change  will 
allow  the  licensee  to  complete  3ie 
refueling  outage  (and  commence 
startup)  significantly  earlier  than 
without  the  change. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  finding  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circimistances.  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10 CFR 50.92,  thismeans 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fi-om 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  as  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  accidents  previously 
evaluated. 

The  equipment  which  is  affected  by  the 
technical  specification  changes  proposed 
here  are  not  precursors  to  any  accident 
postulated  to  occur  in  Modes  5  and  6. 
Therefore,  the  probability  of  an  accident  is 
not  increased.  A  design  review  has 
demonstrated  the  ability  of  the  required 
systems  to  perform  their  accident  mitigation 
functions  for  the  postulated  accidents  during 
mode  5  and  6  operation.  Therefore,  it  is 
concluded  that  an  increase  in  the 
consequences  of  the  postulated  accidents 
will  not  result  from  the  proposed  Technical 
Specifications. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  fix)m  any  previously  evaluated. 

The  system  design,  function,  and 
performance  is  not  affected  by  these 
specifications.  No  new  equipment 
interactions  are  created.  Calculations  and 
Failure  Modes  and  Effects  Analyses  (FMEA) 
have  been  conducted  for  selected  mechanical 
systems  and  show  there  are  no  failures  which 
would  cause  situations  where  applicable 
accidents  would  not  be  mitigated  or  which 
would  cause  new  accidents.  On  this  basis, 
the  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 


3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  electrical  power  system  specifications 
support  the  equipment  required  to  be 
operable,  commensurate  with  the  current 
level  of  safety,  including  the  equipment 
requiring  a  diesel  backed  power  source.  The 
design  review  results  demonstrate  that 
operation  in  Modes  5  and  6,  in  accordance 
with  the  proposed  Technical  Specification 
changes,  is  acceptable  from  an  accident 
mitigation  standpoint.  The  basic  Modes  5 
and  6  plant  system  functions  are  not 
changed.  On  this  basis,  the  proposed  change 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
vkrithin  15  days  after  the  date  of 
pubhcation  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final    ' 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  nimaber  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  FUnt  North, 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  v\Titten 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
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Cebnan  Building.  2120  L  Street,  NVV., 
Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

Bf  February  14,  1995,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  Ucense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
"  Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  a\'ailable  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Wharton 
County  Junior  College,  J.M.  Hodges 
Learning  Center,  911  Boling  Highway, 
Wharton,  Texas  77488.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natiue  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 


petition  must  satisfy'  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  he  filed  with 
the  Secretary  of  the  Commission,  U.S. 


Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  William 
D.  Beckner,  Director,  Project  Directorate 
IV-1:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Jack  R.  Newman,  Esq.,  Newman 
&  Holtzinger,  P.C,  1615  L  Street,  NW., 
Washington,  DC  20036,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  7, 1994,  as 
supplemented  by  letters  dated 
December  20,  1994,  and  January  23, 
1995,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington.  DC, 
and  at  the  local  public  document  room, 
located  at  the  Wharton  County  Junior 
College,  J.M.  Hodges  Learning  Center, 
911  Boling  Highway,  Wharton,  Texas 
77488. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  January  1995. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  W.  Alexion, 

Project  Manager,  Project  Directorate  IV-1, 
Division  of  Reactor  Projects  UI/IV,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  95-2166  Filed  1-27-95;  8:45  ami 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Small  Disadvantaged  and  Women- 
Owned  Businesses 

agency:  Executive  Office  of  the 
President,  Office  of  Management  and 
Budget,  (OMB)  Office  of  Federal 
Procurement  Policy  (OFPP). 

ACTION:  OFPP  is  correcting  tlie  date  by 
which  comments  must  be  received 
under  a  previous  notice  and  a  date  in 
the  notice  when  its  final  report  is  due 
to  Congress. 


background:  On  January  4,  1995,  OFPP 
published  in  the  Federal  Register  at 
page  456,  a  notice  requesting  comments 
on  its  plans  to  comply  with  the  review 
requirements  of  small  disadvantaged 
and  women-owned  businesses  in 
accordance  with  the  Federal  Acquisition 
Streamlining  Act  of  1994.  Although  the 
notice  correctly  advised  that  comments 
would  be  received  for  60  days  after  its 
publication,  it  mistakenly  inc^ded  the 
date  of  February  20, 1995,  as  the  date  by 
which  comments  were  due.  This  notice 
is  to  correct  that  date  by  providing  the 
correct  date  of  March  6, 1995.  In 
addition,  the  notice  mistakenly  stated  in 
the  section  labeled  Background  that  the 
report  to  Congress  mandated  by  the  Act 
was  due  may  1, 1966.  The  correct  date 
is  May  1, 1996. 

ACTION:  The  date  by  which  comments 
must  be  received  in  response  to  the 
notice  of  January  4, 1995.  is  changed  to 
March  6, 1995. 

ADDRESSES:  Comments  should  be 
submitted  to  the  OFPP,  New  Executive 
Office  Building.  Room  9001,  725  17th 
Street  NW.,  Washington,  DC  20503, 
Attention:  Ms.  Linda  Mesaros. 

?0R  FURTHER  INFORMATION  CONTACT: 

Ms.  Linda  Mesaros  at  202-395-4821. 

Steven  Kelman,   ; 

Administrator. 

(PR  Doc.  95-2148  Filed  1-27-95;  8.45  am] 

BILLING  CODE  3110-41-M 


IMI 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35263;  File  No.  SR-CBOE- 
94-51] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  by  Chicago  Board 
Options  Exchange,  Incorporated 
Relating  to  Arbitration  Rules 

January  23. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78sCb)(l),  notice  is  hereby  given 
that  on  December  2, 1994, ^  the  Chicago 
Board  Options  Exchange.  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  CBOE.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
various  rules  in  Chapter  XVIII, 
"Arbitration,"  in  order  to  conform 
Exchange  rules  to  the  Uniform  Code  of 
Arbitration  ("Uniform  Code") 
developed  by  the  Securities  Industry 
Conference  on  Arbitration  ("SICA"). 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretar)',  CBOE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  excunined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B)  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 


'  The  CBOE  amended  the  proposed  rule  change 
subsequent  to  its  initial  flling.  The  substance  of  this 
amendment  is  included  in  this  notice.  Amendment 
No.  1,  filed  Ianuar>'  17. 1995.  was  a  minor  technical 
amendment. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  various  Exchange  - 
arbitration  rules  in  order  to  conform 
them  to  the  Uniform  Code.  In  general, 
the  substantive  amendments,  which 
.mirror  the  Uniform  Code,  relate  to: 

•  The  ineligibility  of  class  actions  for 
arbitration. 

•  Discovery  procedures  in  simplified 
proceedings. 

•  Classification  of  persons  registered 
under  the  Commodities  Exchange  Act  as 
securities  industry  arbitrators. 

•  Time  limitations  for  exercising  a 
peremptory  challenge. 

•  Arbitral  authority  to  proceed  with  a 
hearing  or  any  continuation  thereof  at 
which  a  party  fails  to  appear. 

•  Authority  of  the  Director  of 
Arbitration  to  waive  an  adjournment 
fee. 

•  Enforcement  of  rulings  by  the 
arbitrators. 

Content  of  and  interest  on  arbitral 
awards. 

The  Exchange  is  also  proposing 
miscellaneous  editorial  and  non- 
substantive clarifications  to  its  rules 
governing  arbitration.  The  proposed 
amendments  are  discussed  in  detail 
below. 

Rule  18.3(c).  Referral  of  Claims 

The  Exchange  proposes  to  adopt  new 
paragraph  (c)  to  Rule  18.3  to  allow  the 
Director  oi  Arbitration,  with  a 
claimant's  consent,  to  refer  a  claim 
arising  out  of  a  readily  identifiable 
market  to  the  arbitration  forum  for  that 
market.  SICA  adopted  this  amendment 
to  the  Uniform  Code  in  order  to  provide 
for  a  more  efficient  allocation  of  claims 
among  the  various  self-regulatory 
organizations  ("SROs").  CBOE  is 
proposing  this  amendment  to  its  Rules 
in  order  to  conform  its  Rules  to  the 
Uniform  Code. 

Rule  18.3A  and  18.35(e),  Class  Action 
Claims 

Consistent  with  the  Uniform  Code, 
proposed  new  Rule  18. 3A  will  provide 
that  class  action  claims  are  not  eligible 
for  submission  to  arbitration  at  the 
Exchange.  Thus,  claimants  will  be 
allowed  to  pursue  such  claims  in  court 
regardless  of  the  existence  of  a 
predispute  arbitration  agreement.  The 
Rule  also  will  exclude  claims  filed  by 
participants  in  a  putative  or  certified 
class  action  in  another  forum,  if  the 
claim  filed  at  the  Exchange  is 
encompassed  by  such  class  action. 
Disputes  over  whether  a  claim  is 
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encompassed  by  a  class  action  will  be 
referred  to  an  arbitTator(s)  pursuant  to 
Exchange  Rule  18.4  or  Exchange  Rule 
18.10  or,  at  the  election  of  a  party,  to  the 
court  with  jurisdiction  over  the  class 
action. 

Notwithstanding  the  above,  a  party 
may  proceed  in  arbitration  if 
certification  is  denied  to  the  class,  if  the 
class  is  decertified,  if  the  individual  is 
excluded  firom  the  class  by  the  court,  or 
if  the  individual  elects  not  to  participate 
in  the  class.  Concomitantly,  the 
provision  prohibits  members  and 
persons  associated  with  members  from 
moving  to  compel  arbitration,  pursuant 
to  a  predispute  arbitration  agreement, 
against  a  customer  who  is  a  participant 
in  a  class  unless  or  until  the  above  list 
of  criteria  for  proceeding  in  arbitration 
are  met.  Proposed  paragraph  (e)  to  Rule 
18.35,  "Requirements  when  Using  Pre- 
Dispute  Arbitration  Agreements  with 
Customers,"  v«ll  require  members  to 
include  a  statement  setting  forth  the 
ineligibility  of  class  actions  in 
arbitration  in  any  new  predispute 
arbitration  agreement  with  customers. 

Rule  18.4,  Simplified  Arbitration 

The  Exchange  proposes  to  amend 
paragraph  (a)  of  Rule  18.4  to  codify  the 
existing  practice  of  applying  simplified 
arbitration  procediu'cs  to  claims  not 
exceeding  $10,000  ("small  claims"), 
without  the  demand  or  written  request 
of  the  customer.  This  amendment  also  is 
consistent  with  the  Uniform  Code. 
Pursuant  to  paragraph  18.4(f),  a 
customer  continues  to  have  the  right  to 
demand  or  consent  to  a  hearing  before 
the  arbitrator.  The  Exchange  proposes  to 
delete  as  urmecessary  language  in 
paragraph  (b)  that  requires  that  a 
Statement  of  Claim  filed  under  the 
simplified  procedures  indicate  when  a 
hearing  is  not  demanded.  Paragraph 
18.4(b)  continues  to  specify  that  if  a 
hearing  is  demanded,  such  demand 
must  be  set  forth  in  the  Statement  of 
Claim. 

Clarifying  and  non-substantive 
amendments  are  proposed  to  exi.sting 
paragraphs  (c)  through  (f).  For  example, 
obsolete  language  in  Rule  18.4(c) 
relating  to  forum  fees  is  proposed  to  be 
deleted  and  reference  inserted  to  the 
schedule  of  fees  contained  in  Rule 
18.33.  In  addition,  paragraph  (c)  is 
divided  and  subsequent  paragraphs  are 
redesignated  accordingly. 
-   The  Exchange  proposes  to  amend 
redesignated  paragraph  18.4(d)  to 
require  that  if  a  respondent  raises  a 
third-party  claim,  the  respondent  must 
serve  the  third-party  with  em  executed 
Submission  Agreement,  a  copy  of 
Respondent's  Answer  containing  the 
third-party  claim  and  a  copy  of  the 


original  claim  filed  by  the  Claimant. 
Currently,  the  Rule  requires  service  of 
only  the  third-party  claim  and  the 
original  claim. 

As  adopted  by  SICA,  the  Exchange 
proposes  to  amend  existing  paragraph 
(g),  renumbered  (h),  to  provide  a 
mechanism  for  discovery  in  simplified 
proceedings.  For  cases  in  which  an  oral 
hearing  is  requested,  the  parties  are 
referred  to  the  general  provisions 
governing  pre-hearing  procedures, 
herein  renumbered  Rule  18.22.  For 
cases  that  will  be  decided  on  the  written 
submissions,  new  subparagraph  (h)(iii) 
provides  procedures  for  resolving 
disputes  over  the  production  of 
documents  within  shortened  dme 
periods.  In  simplified  cases  where  no 
hearing  is  demanded,  paragraph  (h)(iii) 
will  require  that  all  requests  for 
documents  be  served  by  the  parties  and 
filed  with  the  Director  of  Arbitration 
within  ten  business  days  of  notification 
of  the  appointment  of  an  arbitrator.  Any 
response  or  objection  to  a  request  will 
be  required  to  be  served  on  all  parties 
and  filed  with  the  Director  within  five 
business  days  of  receipt  of  the 
production  request.  Finally,  paragraph 
(h)(iii)  will  provide  that  the  selected 
arbitrator  will  resolve  any  document 
production  issues  on  the  papers 
submitted.  Such  abbreviated  procedures 
are  consistent  with  Exchange  policy  to 
expedite  small  claims. 

Rule  18.10,  Designation  of  the  Number 
of  Arbitrators 

Consistent  with  the  Uniform  Code, 
the  Exchange  proposes  to  adopt  new 
paragraph  18.10(a)(2)(v)  in  order  to 
classify  individuals  registered  under  the 
Commodities  Exchange  Act  or 
associated  with  the  commodities 
industry  as  securities  industry 
arbitrators.  This  provision  parallels 
other  exclusions  in  Rule  18.10  which 
preclude  individuals  with  close  ties  to 
the  securities  industry  from  serving  as 
public  arbitrators. 

Rule  18.12,  Challenges 

-   The  Exchange  proposes  to  amend 
Rule  18.12  to  clarify  that  all  parties  to 
an  arbitration  are  entitled  to  one 
peremptory  challenge  to  an  appointed 
arbitrator  and  to  clarify  the  timing  for 
exercising  such  challenge.  As  amended, 
Rule  18.12  will  codify  existing 
procedures  that  require  a  peremptory 
challenge  to  be  raised  within  five  days 
of  notification  of  an  arbitrator  named 
under  either  the  general  selection 
procedures  set  forth  in  Rule  18.10  or  the 
pre-hearing  procedures  of  Rule  18.22 
(fonnerly  Rule  18.15(e)),  whichever 
comes  first.  If  a  party  has  «ot  objected 
to  an  arbitrator  selected  to  handle  a  pre- 


hearing conference  or  discovery  dispute, 
that  party  may  not  later  raise  a 
peremptory  challenge  to  the  same 
arbitrator  when  notified  of  the  names  of 
the  entire  panel.  The  above-mentioned 
revisions  conform  the  rule  to  the 
Uniform  Code. 

Because  the  Rule  governs  both  "for 
cause"  and  peremptory  challenges,  the 
title  of  Rule  18.12  is  proposed  to  be 
changed  from  "Peremptory  Challenges" 
to  "Challenges"  and  the  rule  is  divided 
into  two  paragraphs. 

Rule  18.15,  Initiation  of  Proceedings 

The  Exchange  is  proposing  various 
minor  editorial,  non-substantive 
amendments  to  Rule  18.15.  In  the 
interest  of  clarity,  paragraph  18.15(e), 
"General  Provision  Governing 
Prehearing  Proceeding,"  is  proposed  to 
be  amended  and  moved  to  Rule  18.22. 
The  proposed  amendments  to  Rule 
18.22  are  discussed  below. 

Rule  18.19,  Failure  to  Appear 

The  Exchange  proposes  to  amend 
Rule  18.19  to  clarify  the  authority  of  the 
arbitrator(s)  to  proceed  with  and  decide 
a  case  when  a  party  fails  to  appear  not 
only  at  the  initial  hearing,  but  also  at 
any  continuation  thereof.  Currently,  the 
rule  grants  arbitrators  the  authority  to 
proceed  if  "any  of  the  parties,  after  due 
notice,  fails  to  appear  at  a  hearing,  or 
any  adjourned  hearing  session." 
Following  the  Uniform  Code,  the 
reference  to  any  adjourned  hearings  is 
proposed  to  be  replaced  with  "any 
continuation  of  a  hearing." 

Rule  18.20,  Adjoununents 

Consistent  with  the  Uniform  Code, 
the  Exchange  proposes  to  amend  Rule 
18.20(b)  to  provide  that  an  adjournment 
fee  shall  be  deposited  with  a  request  for 
adjournment.  Currently,  the  fee  is 
required  upon  the  arbitrators'  granting 
of  the  request.  In  addition,  as  amended. 
Rule  18.20(b)  will  allow  the  Director  of 
Arbitration  to  waive  the  adjournment 
fee  in  appropriate  cases.  If  an 
adjournment  is  not  granted  by  the 
arbitrators,  the  amended  rule  will 
provide  that  the  deposited  fee  will  be 
refunded.  If  the  adjournment  is  granted, 
the  arbitrators  may  direct  a  return  of  the 
adjournment  fee. 

Rule  18.22.  General  Provision 
Governing  Pre-Hearing  Proceeding 

In  the  interest  of  clarity  and 
conformity  with  the  Uniform  Code,  the 
Exchange  proposes  to  move  paragraph 
18.15(e),  "General  Provision  Governing 
Prehearing  Proceeding."  to  new  Rule 
18.22.  Subparagraphs  within  the  Rule 
will  be  reniunbered  accordingly.  Only 
conforming,  non-substantive,  editorial 


changes  are 
rule. 
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roposed  to  the  renumbered 


Rule  18.25,  Interpretation  of  the  Code 
and  Enforcetnent  of  Arbitrator  Rulings 

Consisteni  with  the  Uniform  Code, 
the  Exchange  proposes  to  amend  Rule 
18.25  in  ordj-r  to  clarify'  and  codify  the 
arbitrators'  Existing  authority  to  enforce 
the  nilings  iji  the  event  of  non- 
compliance ^  a  party.  Appropriate 
arbitral  actiftn  under  this  provision 
could  include  the  assessment  of  fees  or 
costs,  preclujsion  of  documents  or 
witnesses,  of  initiation  of  a  disciplinary 
referral.  Curj^nlly,  such  sanctions  for 
non-compliajnce  with  the  arbitrator's 
rulings  are  infrequently  ordered  or 
requested  bepause  the  "arbitrators  and 
parties  may  be  unaware  of  an 
arbitrator's  power.  It  is  expected  that  the 
arbitrators  will  exercise  such  power 
primarily  in  the  area  of  failure.to 
comply  with'discovery  requests.  As 
amended.  Rule  18.25  will  specify  that 
such  arbitral  irulings.  as  well  as 
interpretations  of  the  Uniform  Code, 
will  be  final  and  binding  upon  the 
parties.  | ! 

Rule  18.29,  Amendments 

Currently,  Rule  18.29  requires  the 
Director  of  Arbitration  to  serve  amended 
pleadings.  Cdasistent  with  the  Uniform 
Code  and  existing  policy  and 
procedures  under  Rules  18.4  and  18.15 
that  require  the  parties  to  serve 
pleadings  after  the  initial  service  of  the 
Statement  of  Claim  by  the  Director  of 
Arbitration,  the  Exchange  proposes  to 
amend  this  Rule  to  require  that  parties 
directly  serve  all  other  parties  with  any 
new  or  amended  pleading. 
Concurrently,  the  Rule  will  require 
filing  of  the  new  or  amended  pleading 
with  the  Director  of  Arbitration,  along 
with  sufncier|t  copies  for  the  panel  of 
arbitra;u,s.  Similarly,  the  Rule  will 
require  that  parties  directly  ser\e  any 
responsive  pleadings  on  all  other  parties 
and  the  Director  of  Arbitration.  As 
amended,  thelRuIe  will  conserve  arbitral 
administrative  time  and  expenses. 

Rule  18.31,  Awards 

Consistent  with  the  Uniform  Code, 
the  Exchange  is  proposing  to  amend 
paragraph  (e)  to  Rule  18.31  and  adopt 
rjew  paragraph  (h).  Exchange  Rule 
18.31(e)  currently  requires  that  an 
arbitration  award  include  the  name  of 
the  parties,  a  slummary  of  the  issues,  the 
relief  awarded,  the  names  of  the 
arbitrators,  the  date  the  claim  was  filed 
and  the  award  rendered,  the  number 
and  dates  of  hearing  sessions,  the 
location  of  the  hearing  and  the 
signatures  of  the  arbitrators  concurring 
in  the  award,  bi  order  to  conform  this 
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Rule  with  the  Uniform  Code,  the 
Exchange  proposes  to  amend  Rule 
18.31(e)  to  require  that  an  award  also 
inclujJe:  the  names  of  counsel 
representing  the  parties,  the  type  of 
product  or  security  involved. "the 
damages  and/or  other  relief  requested, 
and  a  statement  of  any  other  issues 
resolved. 

New  paragraph  18.31(h)  will  specify 
when  interest  is  payable  on  an  award. 
Currently,  arbitrators  may  award 
interest  as  they  deem  appropriate.  As 
amended,  the  Rule  will  provide  that  all 
awards  shall  bear  interest  from  the  date 
of  the  award:  (i)  If  the  award  is  not  paid 
within  30  days  of  receipt,  (ii)  if  the 
award  is  the  subject  of  a  motion  to 
vacate  that  is  denied,  or  (iii)  as  specified 
by  the  arbitrator(s).  Paragraph  18.31(h) 
will  also  specify  that  the  arbitrator(s) 
may  set  the  interest  rate.  If  not  specified 
by  the  arbitrator(s).  the  rate  will  be  the 
legal  rate,  if  any,  then  prevailing  in  the 
state  where  the  award  was  rendered. 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act, 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5).  in  particular,  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade  and  the 
protection  of  investors  and  the  public 
interest  by  improving  the  administration 
of  an  impartial  arbitration  forum  for  the 
resolution  of  disputes  between 
members,  persons  associated  with 
members  and  public  investors. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  vvTitten  comments  were  solicited 
or  received  uith  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

CBOE  has  requested  that  the  proposed 
rule  change  be  given  accelerated 
effectiveness  pursuant  to  Section 
19(b)(2)  of  the  Act.  In  that  regard,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  Section 
6(b)(5)  thereof.  Specifically,  the 
Commission  concludes  that  accelerated 
effectiveness  of  the  proposal  is 
appropriate  because  all  of  the 


substantive  amendments  proposed 
therein  were  previously  proposed  by 
other  SROs  and  have  been  approved  by 
the  Commission.  Because  the  proposal 
is  designed  to  protect  investors  and  the 
public  interest  by  providing  for 
uniformity  in  the  rules  governing  the 
administration  of  arbitration  facilities 
offered  by  the  SROs,  the  Commission 
finds  good  cause  for  approving  the 
foregoing  rule  change  on  an  accelerated 
basis  prior  to  the  thirtieth  day  after  the 
date  of  publication  thereof  in  the 
Federal  Register. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTitlen  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  N\V.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  21.  1995. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act^  that  the 
proposed  rule  change  SR-CBOE-94-51. 
amending  various  E.xchange  rules  in 
Chapter  XVIII,  "Arbitration."  in  order  to 
conform  these  rules  to  the  Uniform 
Code,  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200..-5O-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  95-2138  Filed  1-27-95:  8:45  am] 
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[Release  No.  34-35266;  File  No.  SR-NASD- 
94-61] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  the  Filing 
Requirements  Under  Article  III,  Section 
44  of  the  NASD  Rules  Regarding 
Modified  Guaranteed  Annuity 
Contracts  and  Modified  Guaranteed 
Life  Insurance  Contracts 

January  23. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  January  12, 1995 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Subsection  44(b)(8)  to  Article  III  of  the 
NASD  Rules  of  Fair  Practice  ("Corporate 
Financing  Rule")  to  exempt  modified 
guaranteed  annuity  contracts  and 
modified  guaranteed  life  insurance 
contracts  from  the  filing  requirements 
under  Subsection  44(b). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Corporate  Financing  Rule 
requires  members  to  file  with  the  NASD 


•  The  NASD  originally  submitted  the  proposed 
rule  change  on  November  21.  1994.  On  December 
1.  1994  and  January  12. 1995.  the  NASD  Hied  letter 
amendments  to  its  Hling  correcting  errors  in  its 
November  21,  1994  submission.  This  notice  reflects 
those  amendments. 


documents  and  information  relating  to  a 
public  offering  of  securities  for  review 
of  the  fairness  of  underwriting 
compensation  and  arrangements.  The 
filing  requirements  in  the  Corporate 
Financing  Rule  also  apply  to  Schedule 
E  of  the  NASD  By-Laws  and  Article  III. 
Section  34  of  the  NASD  Rules  of  Fair 
Practice.  The  Corporate  Financing  Rule 
filing  requirements  apply  to  public 
offerings  of  debt,  equity  and  public 
limited  partnership  securities,  and 
provide  that  certain  offerings  of 
securities  shall  be  exempt  from  the 
filing  requirement  under  Subsection 
(b)(8)  of  the  Rule.  The  exemptions  in 
Subsection  (b)(8)  include,  among  others, 
open-end  investment  company 
securities  registered  under  the 
Investment  Company  Act  of  1940 
(except  closed-end  investment  company 
securities)  emd  variable  contracts.  In 
addition,  the  exemptions  include 
securities  defined  as  "exempt 
securities"  under  Section  3(a)(12)  of  the 
Act  and  securities  exempt  from 
registration  with  the  SEC  pursuant  to 
Sections  4(1),  4(2)  and  4(6)  of  the 
Securities  Act  of  1933  ("1933  Act")  and 
Rules  504  (unless  considered  a  public 
offering),  505  and  506  adopted  under 
the  1933  Act. 

The  NASD  recently  considered  the 
status  of  "Modified  Guaranteed  Annuity 
Contracts"  and  "Modified  Guaranteed 
Life  Insurance  Policies"  (collectively, 
"Contracts")  undecthe  filing 
requirements  of  the  Corporate  Financing 
Rule.  The  Contracts  are  similar  to 
variable  annuity  contracts  in  that  they 
are  issued  by  an  insurance  company, 
offered  on  a  continuous  basis,  subject  to 
the  registration  requirements  and 
regulatory  scheme  of  state  insurance 
law,  and,  shift  investment  risk  to  the 
contract  owmer  by  offering  variable, 
non-guaranteed  rates  of  return  under 
certain  circumstances.  That  is.  the 
Contracts  are  subject  to  a  market  value 
adjustment  upon  a  Contract  surrender  or 
partial  withdrawal  prior  to  the  end  of  a 
guarantee  period.  However,  unlike 
variable  annuities,  the  individual 
account  values  of  the  Contracts  do  not 
reflect  the  investment  experience  of  one 
or  more  separate  accounts  registered 
under  the  Investment  Company  Act  of 
1940.  Instead,  like  traditional  fixed 
annuities,  the  Contracts  are  backed  by 
the  general  accoimt  assets  of  the 
insurance  issuer  and  are  registered  only 
as  insurance  contracts  under  state 
insurance  law. 

The  Contracts  are  priced  individually 
and  issued  on  a  continuous,  open-ended 
basis  directly  by  the  issuer,  and  are  sold 
by  state-licensed  insurance  agents  that 
are  also  registered  with  a  member  to  sell 
such  securities  based  on  the  Series  6 


examination — the  Limited 
Representative  for  Investment  Company 
and  Variable  Contract  Products.  Thus, 
the  sale  of  the  Contracts  does  not 
resemble  the  traditional  types  of 
underwritings  of  deb|,  equity,  closed- 
end  investment  company  and  public 
hmited  partnership  securities  with 
which  the  Corporate  Financing  Rule  is 
concerned. 

The  Contracts  do  not  fall  within  any 
of  the  current  exemptions  contained 
within  the  Corporate  Financing  Rule 
Filing  Requirements,  .^s  a  result,  the 
Contracts  are  subject  to  the  filing 
requirements  of  the  Corporate  Financing 
Rule  unless  the  NASD  amends  its  rules 
to  adopt  a  specific  exemption  for  such 
instruments.  The  review  of  the  fairness 
and  reasonableness  of  underwriting 
terms  and  arrangements  is  the  central 
requirement  of  the  Corporate  Financing 
Rule.  The  issuance  and  sale  of  the 
Contracts  on  an  open-ended  basis  does 
not  raise  the  kinds  of  underwriting 
issues  with  which  the  Corporate 
Financing  Rule  is  primarily  and 
traditionally  concerned.  The  structure  of 
the  instrument  is  that  of  an  insurance 
product  which  has  traditionally  been 
regulated  under  state  insurance  law  and 
the  terms  of  the  Corporate  Financing 
Rule  were  not  developed  to  address 
such  products.  The  NASD  is,  therefore, 
proposing  to  amend  the  Corporate 
Financing  Rule  by  adopting  as  new 
Subsection  (b)(8)(E)  an  exemption  from 
the  filing  and  other  requirements  of  the 
Corporate  Financing  Rule  for  "Modified 
Guaranteed  Aimuity  Contracts"  and 
"Modified  Guaranteed  Life  Insurance 
PoHcies"  and  to  reletter  the  remaining 
sections  accordingly.  The  proposed  rule 
would  thus  exempt  such  Contracts  from 
the  filing  and  review  requirements  of 
the  Corporate  Financing  Rule.^ 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  thu 
provisions  of  Section  15A(b)(6)  of  the 
Act, 3  which  requires  that  the  rules  of  the 
Association  promote  just  and  equitable 
principles  of  trade  and  protect  investors 
and  the  public  interest  in  that  the 
proposed  rule  change  amends  the  filing 
requirements  of  Article  III.  Section  44  to 
the  NASD  Rules  of  Fair  Practice  to 
exempt  Modified  Guaranteed  Annuity 
Contracts  and  Modified  Guaranteed  Life 


2  In  addition.  Article  111.  Sections  26dnd  29  of  the 
N.ASD  Rules  of  Fair  Practice  are  not  applicable, 
since  the  Contracts  are  not  within  the  definition  of 
"variable  contract"  and  do  not  include  a  separate 
account  registered  under  the  Investment  Company 
Act  of  1940.  However,  as  securities,  sales  of  the 
Contracts  are  subject  to  other  applicible  Rules  of 
Fair  Practice  when  sold  by  associated  persons  of  a 
meml>er  and  the  rules  and  regulations  of  the 
Commission,  particularly  Iheantifraud  provisions 
thereof. 
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Insurance  Policies  from  NASD  review, 
since  the  issuance  and  sale  of  the 
Contracts  on  an  open-ended  basis  does 
not  raise  the  kinds  of  underwriting 
issues  with  which  the  Corporate 
Financing  Rule  is  primarily  and 
traditionally  concerned;  the  structure  of 
the  instrument  is  that  of  an  insurance 
product  which  has  traditionally  been 
regulated  under  state  insurance  law;  and 
the  terms  of  the  Corporate  Financing 
Rule  were  not  developed  to  address 
such  product. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  oii  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

///.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  walhin  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and  - 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will:  [ 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Sedurities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  jail  written  statements 
with  respect  to  the  proposed  rule 
change  that  anu  filed  with  the 
Commission,  and  all  written 
communicatiqns  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  ^  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  21,  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-2205  Filed  1-27-95;  8:45  am) 
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Release  No.  777  File  No.  SR-Phlx-95-03J 

Self-Regulatory  Organizations;  Notice 
Of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Customized  Foreign 
Currency  Options  Transaction  Size 

January  23, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  January'17.  1995, 
the  Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  Phlx.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend 
Exchange  Rule  1069(a)  to  revise  the 
minimum  transaction  size  for 
customized  foreign  currency  options 
("Customized  FCOs")  from  300  to  200 
contracts.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  the  Phlx,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  the  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 


and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization  "s 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  November  1, 1994,  the 
Commission  approved- the  Exchange's 
proposal  to  trade  customized  foreign 
currency  options. i  Customized  FCOs 
provide  users  of  the  Exchange's  FCO 
markets  with  the  ability  to  customize 
the  strike  price  and  quotation  method 
and  to  choose  any  underlying  and  base 
currency  combination  out  of  all 
Exchange-listed  currencies,  including 
the  U.S.  dollar,  for  their  FCO 
transactions.  The  Phlx  represents  that 
Customized  FCOs  were  introduced  to 
attract  institutional  customers  who 
enjoy  the  flexibility  and  variety  offered 
in  the  over-the-counter  foreign  currency 
market  but  who  prefer  the  benefits 
attributed  to  an  exchange  auction 
market  for  hedging  their  exchange  rate 
risks. 

The  Exchange  imposed  a  300  contract 
minimum  opening  transaction  size 
pursuant  to  Rule  1069(a)(6)  for  a 
number  of  reasons.  Because  the 
Customized  FCOs  are  not  continuously 
quoted  and,  therefore,  only  reported  to 
the  Options  Price  Reporting  Authority 
("OPRA")  when  a  request  for  quote  or 
responsive  quote  is  voiced  and  when  a 
trade  occurs,^  there  is  somewhat  less 
transparency  in  the  Customized  FCO 
market  than  in  the  market  for  regular 
FCOs.  Further,  the  Exchange  represents 
that  Customized  FCOs  are  extremely 
labor  intensive  to  quote,  therefore 
making  it  impractical  to  offer  the  ability 
to  request  quotes  for  small  opening 
transactions. 

The  Exchange  represents  that  a 
number  of  mid-sized  corporations  and 
institutions  have  told  the  Exchange  that 
the  current  minimum  contract  value  is 
too  large  for  their  purposes.  They 
believe  that  Customized  FCOs  would  fill 
a  market  need  for  them  but  that  the 
opening  transaction  size  is  prohibitive. 
The  Exchange's  analysis  (see  chart 
below)  shows  that  the  average  value  of 
a  300  contract  trade  at  prevailing 
exchange  rates  is  approximately  Si  5 
million.  The  Exchange  believes  that  an 
important  corporate  market  segment  is 
being  priced  out  of  the  market  by  this 
excessively  large  opening  transaction 
size.  Therefore,  the  Exchange  proposes 
to  reduce  the  minimum  opening 
transaction  size  for  Customized  FCO 


M7CFR200.30-3(a)(12). 


'  See  Securities  E.\change  .^ct  Release  No.  349i5 
(November  1.  1994).  59  FR  55720  (November  6. 
1994). 

-Sec  Phlx  Rule  1069(h). 
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transactions  to  200  contracts,  which,  the 
Exchange  represents,  would  still  result 
in  an  average  minimum  transaction 
value  of  approximately  $10  million. 


This,  in  the  Exchange's  opinion,  would 
be  consistent  with  Flexible  Exchange 
Options  ("FLEX  Options")  traded  on  the 
Chicago  Board  Options  Exchange  and 


the  American  Stock  Exchange  which 
also  have  a  SIO  million  minimum 
opening  transaction  requirement.^ 


Underlying  currency 


Australian  dollar 
Canadian  dollar 

Swiss  franc  

German  mark  ... 

French  franc 

Britisti  pound  .... 
Japanese  yen  ... 
ECU  


Averages 


Rate^ 

Contract  size 

Value  of  300 
contracts 

Value  of  200 
contracts 

0.776300 

50.000 

511,644.500 

S7.763.000 

0.721400 

50,000 

10.821.000 

7,214,000 

0.752600 

62,500 

14,111.250 

9,407.500 

0.636900 

62.500 

11.941,875 

7,961,250 

0.184800 

250.000 

13,860.000 

9.240.000 

1.561500 

31 ,500 

14.639,063 

9,759,375 

0.009965 

6.250,000 

18.684.375 

12,456.250 

1.212700 

62,500 

22.738,125 

15,158,750 

14.805.023 

9,870,016 

'' As  of  December  15,  1994,  assuming  that  the  U.S.  dollar  is  the  base  currency. 


The  Exchange  believes  that  the 
foregoing  rule  change  proposal  is 
consistent  with  Section  6  of  the  Act,  in 
general,  and  with  Section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information,  and  facilitate 
transactions  in  securities,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  sy.stem.  and,  in 
general,  protect  investors  and  the  public 
interest  by  opening  up  the  Customized 
FCC  market  to  smaller  corporate  FCC 
u.sers  while  keeping  the  market  geared 
primarily  towards  institutional 
investors. 

(B)  Self-Begiilaton,-  Organization's 
Stateivf^nt  on  Burden  on  Competition 

The  Fhlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(CI  Self-Begiilatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Bale  Change  Beceived  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


JMI 


'  .See  CBOE  Rule  24A.4(nKii)  ami  .\me\  Rule 
«»OTr.MUin 


(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Intere.sted  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.VV., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  Copies  of  such  filing 
with  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phlx.  All  .submissions  should  refer  to 
File  No.  SR-Phlx-95-03  and  should  be 
submitted  by  February  21, 1995. 

For  tin;  Commission,  by  the  Division  of 
Miirkft  Regulation,  pursuant  to  delegatorl 
authority  '• 

Margaret  H.  McFarland, 
Dfiuitv  Secretary 
ll-K  Dor  <Ki-213y  Filed  l-27-»l5.  8.45  am) 
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[Rel.  No.  IC-20850;  File  No.  812-9310] 
CM.  Life  Insurance  Company,  et  al. 

January  2:i,  1993 

AGENCY:  Securities.and  Exchang«! 
Commission  ("SEC"  or  the 
"Commission"). 

ACTION:  Notice  of  Ajjplication  lor 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  CM.  Life  Insuranr.e 
Company  ("CM.  Life").  CM  Midti- 
Account  A  (the  "Account"),  certain 
separate  accounts  that  may  be 
established  by  CM.  Life  in  the  future  to 
.support  certain  variable  annuity 
contrat;ts  issued  by  CM.  Life  (the 
"Other  Accounts",  collectively,  with  the 
Account,  the  "Accounts")  and  SEI 
Financial  Services  Company  ( "SFI"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  0(1:)  of  the  1940 
Act  for  exemptions  from  Sections 
2r>(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  CM.  Life  to 
deduct  from  the  assets  of  the  Accounts 
the  mortality  and  expense  risk  charge 
imposed  under  certain  variable  annuity 
contracts  issued  by  CM.  Life  (the 

Existing  Contracts")  and  under  any 
other  variable  annuity  contracts  issued 
by  CM.  Life  which  are  materially 
similar  to  the  Existing  Contracts  and  are 
offered  through  any  Account  on  a  basis 
that  is  similar  in  all  material  respects  to 
the  basis  on  which  the  Existing 
Contracts  are  offered  (the  "Other 


Contracts",  together,  with  the  Existing 
Contracts,  the  "Contracts"). ^ 
FILING  DATE:  The  application  was  filed 
on  October  28, 1994.  Applicants 
represent  that  an  amendment  to  the 
application  will  be  filed  during  the 
notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  February  16.  1995  and 
should  be  accompanied  by  proof  of 
service  on  applicants  in  the  form  of  an 
affidavit  or,  for  law^yers,  by  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  interest,  the  reason  for 
the  req'.iest  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549. 
Applicants:  Michael  A.  Chong,  Counsel, 
CM.  Life  Insurance  Company,  140 
Garden  Street,  Hartford,  Comiecticut 
06154. 


5747 


FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  J.  Whisler.  Senior  Attorney  at 
(202)  942-0670,  Office  of  Insurance 
Products.  Division  of  Investment 

Management. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application,  the 
complete  apphcation  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 


Applicants'  Representations 

1.  CM.  Life,  a  stock  life  insurance 
company  chartered  under  Connecticut 
law,  is  a  wholly  owned  subsidiary  of 
Connecticut  Mutual  Life  Insurance 
Company.  The  Account,  established 
August  3,  1994  under  Connecticut  law, 
is  registered  with  the  Commission  as  a 
unit  investment  trust.  The  Account  will 
fund  the  Existing  Contracts  issued  by 
CM.  Life.  Apphcants  incorporate  the 
registration  statement  on  Form  N-4  for 
the  Existing  Contracts  (File  No.  33- 
82752)  into  the  application  by  reference. 

2.  SEI,  a  wholly  owned  subsidiary  of 
SEI  Corporation,  is  a  broker  dealer 
registered  under  the  Securities 
Exchange  Act  of  1934  and  a  member  of 
the  National  Association  of  Securities 
Dealers.  Inc.  SEI  will  serve  as  the 
distributor  of  the  Contracts.  SEI  is  an 


■  Applicants  represent  that  the  application  will  be 
amended  during  the  notice  period  to  reflect  this 
description  of  the  Other  Contracts. 


affiliate  of  SEI  Financial  Management 
Company,  the  investment  advisor  for 
the  Insurance  Investment  Products  Trust 
(the  "Trust").  The  Trust  is  registered 
with  the  Commission  as  an  open-end 
management  investment  company.  Each 
subaccount  of  the  Account  will  invest  in 
a  corresponding  portfolio  of  the  Trust. 

3.  The  Existing  Contracts  are 
individual  variable  annuity  deferred 
contracts.  The  Existing  Contracts  v/ill  be 
made  available  in  connection  with 
retirement  plans  which  may  qualify  for 
favorite  tax  treatment  under  the  Internal 
Revenue  Code.  The  minimum  initial 
premium  is  $10,000  and  the  minimum 
for  subsequent  premiums  is  $250.  If  the 
owner  of  the  Contract  has  elected  the 
automatic  premium  option,  a  minimum 
payment  of  $100  will  be  accepted. 

4.  Apphcants  state  that  CM.  Life 
intends  to  advance  premium  taxes  that 
may  be  due  upon  the  payment  of 
premiums.  CM.  Life  would  then  deduct 
these  taxes  from  the  value  of  the 
Contract  upon  annuitization  or 
withdrawal.  The  application  states  that 
CM.  Life  may,  however,  deduct  any 
premium  tax  related  to  the  Contracts 
when  the  tax  is  incurred.  The 
application  states  that  premium  taxes 
generally  range  from  0%  to  4%. 

5.  The  Existing  Contracts  provide  for 
certain  guaranteed  death  benefits  during 
the  accumulation  phase.  CM.  Life 
presented  permits  unlimited  transfers 
during  the  accumulation  phase  and  six 
transfers  during  annuitization.  The 
owner  of  an  Existing  Contract  may 
transfer  all  or  part  of  the  interest  in  a 
subaccount  to  another  subaccount;  or, 
during  annuitization,  from  a  subaccount 
to  the  general  account  of  CM.  Life. 
These  transfers  are  permitted  without 
charge  so  long  as  the  designated  number 
of  transfers  has  not  been  exceeded.  If 
transfers  are  made  in  excess  of  the  free 
number  of  transfers,  CM.  Life  will 
deduct  a  transfer  fee  from  the  amount 
transferred  equal  to  the  lesser  of  $20  or 
2%  of  the  amount  transferred. 

6.  CM.  Life  imposes  an  annual 
Contract  fee  of  $30  on  Contracts  having 
a  Contract  value  of  less  than  $100,000. 
Applicants  state  that  the  annual 
Contract  fee  may  be  increased  but 
represent  that  this  fee  will  never  exceed 
$60  per  Contract  year.  The  application 
states  that  the  fee,  together  with  the 
annual  administrative  charge,  will 
reimburse  CM.  Life  for  expen.ses 
incurred  in  establishing  and 
maintaining  the  Contracts  and  the 
Account.  During  annuitization,  the 
annual  Contract  fee  will  be  deducted 
pro  rata  from  annuity  payments 
regardless  of  Contract  value  and  will, 
therefore,  reduce  each  annuity  payment. 
Applicants  represent  that  the  annual 


Contract  fee,  together  with  the 
administrative  charge,  will  not  result  in 
a  profit  to  CM.  Life. 

7.  CM.  Life  deducts  an  armual 
administrative  charge  equal  to  .15%  of 
the  average  daily  net  asset  value  of  the 
Account.  Applicants  represent  that  CM. 
Life  does  not  intend  to  profit  from  this 
charge  and  that  CM.  Life  will  monitor 
the  charge  to  ensure  that  it  does  not 
exceed  expenses.  Applicants  state  that 
they  will  rely  upon  Rule  26a-l  under 
the  1940  Act  in  deducting  both  the 
annual  Contract  fee  and  the  annual 
administrative  charge. 

8.  The  application  states  that  no  front- 
end  sales  charge  is  deducted  from 
premiums,  nor  is  a  contingent  deferred 
sales  charge  deducted  upon  surrender. 
For  certain  of  the  Other  Contracts, 
however,  applicants  state  that  there  may 
be  a  contingent  deferred  sales  charge 
(the  "Sales  Charge")  of  up  ta  7% 
imposed  upon  surrender  or  withdrawal 
within  the  first  seven  years  of  the 
Contract.  The  Sales  Charge  is  a 
percentage  of  the  amount  of  each 
purchase  payment  that  is  withdrawn. 
The  percentage  declines  depending 
upon  how  many  years  have  passed  since 
the  withdrawn  purchase  payment  was 
originally  made  by  the  Contract  owner. 

9.  CM.  Life  will  imposes  a  daily 
charge  equal  to  an  annual  effective  rate 
of  .53%  of  the  value  of  the  net  assets  of 
the  Account  to  compensate  CM.  Life  for 
assuming  certain  mortality  and  expense 
risks  in  connection  with  the  Contracts. 
Applicants  state  that  approximately 
.40%  of  the  .53%  charge  is  attributable 
to  mortality  risk  while  approximately 
.13%  is  attributable  to  expense  risk.  The 
application  states  that  CM.  Life  rescr\'es 
the  right  to  increase  the  charge  to  a 
maximum  of  1.25%.  If  the  mortality  and 
expense  risk  charge  is  insufficient  to 
cover  actual  costs  of  the  risks 
undertaken,  CM.  Life  will  bear  the  loss. 
Conversely,  if  the  charge  exceeds  costs, 
this  excess  will  be  profit  to  CM.  Life 
and  will  be  available  for  any  corporate 
purpose,  including  payment  of  expenses 
relating  to  the  distribution  of  the 
Contracts.  The  application  states  that 
CM.  Life  expects  a  profit  from  the 
mortality  and  expense  risk  charge. 

10.  Applicants  state  that  the  mortality 
risk  borne  by  CM.  Life  consists  of:  (a) 
The  risk  of  guaranteeing  to  make 
monthly  annuity  payments  in 
accordance  with  the  annuity  option 
selected  by  the  Contract  owner 
regardless  of  how  long  the  annuitant 
may  live;  (b)  the  risk  of  guaranteeing  the 
annuity  purchase  rates,  for  either  a  fixed 
or  a  variable  annuity,  for  the  annuity 
options  under  the  Contracts;  and  (c)  the 
risk  of  guaranteeing  a  death  benefit. 
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1 1.  Applicants  state  that  CM.  Life 
assumes  an  expense  risk  under  the 
Contracts.  According  to  Applicants,  this 
is  the  risk  that  the  charges  for 
administrative  services  under  the 
Contracts  will  be  insufficient  to  cover 
actual  administrative  expenses. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Applicants  request  that  the 
Commission,  pursuant  to  Section  6(c)  of 
the  1940  Act.  grant  the  exemptions  from 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  in  connection  with 
Applicants'  assessment  of  the  daily  for 
the  mortality  and  expense  risks  under 
the  Contracts.  Applicants  state  that  the 
requested  extension  of  relief  to  the    • 
Other  Accounts  and  the  Other  Contracts 
is  appropriate  in  the  public  interest. 
Applicants  opine  that  the  relief  would 
promote  competitiveness  in  the  variable 
annuity  market  by  eliminating  the  need 
to  file  redundant  exemptive 
applications  and  would,  therefore, 
reduce  administrative  expenses  and 
maximize  efficient  use  of  resources. 
Applicants  assert  that  the  delay  and 
expense  involved  in  having  to 
repeatedly  seek  exemptive  relief  would 
impair  the  ability  of  CM.  Life  to  take 
advantage  effectively  of  business 
opportunities  as  those  opportunities 
arise.  Applicants  posit  that  the 
requested  relief  is  consistent  with  the 
purposes  of  the  1940  Act  and  the 
protection  of  investors  for  the  same 
reasons.  Applicants  finally  state  that 
were  CM.  Life  required  to  seek  repeated 
exemptive  relief  with  respect  to  the 
issues  addressed  in  the  application,  no 
additional  benefit  or  protection  would 
be  provided  to  investors  through  the 
redundant  filings. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  pertinent  part,  prohibit 
a  registered  unit  investment  trust  and 
any  depositor  thereof  or  underwriter 
therefor  from  selling  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
tru.stee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
admini.strative  services  of  a  character 
normally  performed  by  the  bank  itself. 

3.  Applicants  assert  that  the  charge  for 
mortality  and  expense  risks  is 
reasonable  compensation  for  the  risks 
assumed. 

4.  Applicants  represent  that  the 
proposed  charge  of  .53%  and  the 
nidximimi  charge  of  1.25%  for  the 


mortality  and  expense  risks  assumed  by 
CM.  Life  is  within  the  range  of  industry 
practice  with  respect  to  comparable 
annuity  products.  Applicants  state  that 
this  representation  is  based  upon  CM. 
Life's  analysis  of  publicly  available 
information  regarding  mortality  risks, 
taking  into  consideration  such  factors 
as:  The  guaranteed  annuity  purchase 
rates;  the  expense  risks,  the  estimated 
costs  for  product  features;  and  the 
industry  practice  with  respect  to 
compeirable  contracts.  Applicants 
represent  that  CM.  Life  will  maintain  at 
its  principal  office,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed 
and  the  methodology  and  results  of  the 
emalysis  by  CM.  Life. 

5.  Applicants  acknowledge  that  the 
Sales  Charge  may  be  insufficient  to 
cover  all  costs  relating  to  the 
distribution  of  the  Contracts.  To  the 
extent  distribution  costs  are  not  covered 
by  the  Sales  Charge,  CM.  Life  will 
recover  its  distribution  costs  from  the 
assets  of  the  general  account.  These 
assets  may  include  that  portion  of  the 
mortality  and  expense  risk  charge  which 
is  profit  to  CM.  Life.  Applicants 
reprf>sent  that  CM.  Life  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  financing 
arrangement  will  benefit  the  Account 
and  the  owners  of  the  Contracts.  The 
basis  for  this  conclusion  is  set  forth  in 

a  memorandum  which  will  be 
maintained  by  CM.  Life  at  its  principal 
office  and  will  be  made  available  to  the 
Commission. 

6.  CM.  Life  also  represents  that  the 
Accounts  will  invest  only  in 
management  investment  companies 
which  undertake,  in  the  event  such 
company  adopts  a  plan  under  Rule  12b- 
1  of  the  1940  Act  to  finance  distribution 
expenses,  to  have  such  plan  formulated 
and  approved  by  either  the  company's 
board  of  directors  or  the  board  of 
trustees,  as  applicable,  a  majority  of 
whom  are  not  interested  persons  of  such 
company  within  the  meaning  of  the 
1940  Act. ^ 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
are  necessary-  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 


2  Applicants  Represent  that  the  application  will  be 
amended  during  the  notice  period  to  include  thi.s 
representation  for  all  of  the  Accounts. 


JMI 


For  the  Conunission.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Dt^piity  Secretary- 
IFR  Doc  95-2137  Filed  1-27-M5;  B;45  am] 

BILUNG  CODE  801(M>1-M 

[Investment  Company  Act  Release  No. 
20849;  File  No.  811-5806] 

The  Global  Settlement  Fund,  Inc.; 
Application  for  Deregistration 

January  23, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act  "). 

APPLICANT:  The  Global  Settlement  Fund. 
Inc. 

RELEVANT  ACT  SECTION:  Section  H(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
FILING  DATES:  The  application  on  Form 
N-8F  was  filed  on  January  4,  1995,  and 
amended  on  January  20,  1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  21,  1995,  and  should  be 
accompanied  by  proof  df  sen'icc  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES;  Secretary,  SEC,  450  5th 
Street.  NVV.,  Washington,  DC  20549. 
Applicant,  61  Broadway,  New  York. 
New  York  10006. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dvvyt-r.  Staff  Attorney,  at  (202) 
942-0581,  or  C  David  Messman,  Branch 
Chief,  at  (202)  942-0564  (Office  of 
Investment  Company  Regulations, 
Division  of  Investment  Management) 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  Maryland 
corporation  and  a  diversified  open-end 


management  investment  company.  On 
May  2,  1989,  applicant  registered  under 
section  8(a)  of  the  Act  on  Form  N-8A, 
and  filed  a  registration  statement  on 
Form  N-lA  under  section  8(b)  of  the 
Act  and  under  the  Securities  Act  of 
1933  to  register  an  indefinite  number  of 
shares.  The  registration  statement  was 
declared  effective  on  March  13.  1992, 
and  the  initial  public  offering  of 
applicant's  shares  commenced  on  or 
about  that  date. 

2.  At  a  meeting  held  on  May  17, 1994, 
applicant's  board  of  directors 
determined  that  it  was  desirable  to 
dissolve  applicant  and  voted  to 
discontinue  sales  of  applicant's  shares 
and  to  take  steps  to  terminate 
applicant's  operations  and  wind  up  its 
affairs.  Prior  to  that  date,  applicant  had 
four  shareholders.  In  addition, 
applicant's  investment  adviser.  Bankers 
Trust  Company,  owned  shares 
representing  its  investment  in  seed 
capital  in  applicemt. 

3.  As  of  May  18,  1994,  applicant  had 
outstanding  14,140,924.96  shares  of 
common  stock,  with  a  net  asset  value  of 
$1.00  per  share.  Following  the  board  of 
directors'  meeting  of  May  17,  1994,  all 
of  applicant's  shareholders  voluntarily 
redeemed  their  shares.  In  the  ten  day 
period  ended  May  27, 1994,  all  of  the 
assets  of  applicant  were  distributed  to 
its  shareholders  at  net  asset  value.  All 
of  the  shareholders  received  their 
redemption  proceeds  in  cash  except  for 
those  shareholders  who  requested 
payment  in-ki|id. 

4.  The  only  expenses  expected  to  be 
incurred  in  connection  with  the 
liquidation  and  dissolution  of  applicant 
are  professional  fees  and  expenses, 
special  directors'  meeting  expenses,  and 
certain  other  minor  expenses. 
Applicant's  principal  underwriter. 
Forum  Financ  $1  Services,  Inc.,  and 
applicant's  in\  estment  adviser  have 
agreeH  to  bear  all  expenses  incurred  by 
applic.;!  incdiinection  its  dissolution. 

5  At  the  tin  e  of  the  application, 
applicant  had  no  securityholders,  assets, 
or  liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Ajiplicant  is  not  presently 
engaged  in,  nor: does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necsssary  for  the  winding  up 
of  its  affairs.      | 

6.  Applicant  intends  to  file  Articles  of 
Dissolution  pulrsuant  to  Maryland  law 
after  receiving  |an  order  of  the  SEC 
declaring  that  applicant  has  ceased  to  be 
an  investment  jGompany. 


For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  Mctarland, 
Deputy  Secretary. 

IFR  Doc.  95-2136  Filed  1-27-95;  8:45  am) 
BILLING  CODE  8010-01-M 

[Pel.  No.  IC-20855;  811-7594] 

Intermediate  Term  Tax  Free  Fund  of 
Vermont,  Inc.;  Nottoe  of  Application 

January  24,  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Intermediate  Term  Tax  F"ree 
Fund  of  Vermont.  Inc. 
RELEVANT  ACT  SECTIONS:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  application  was  filed 
on  November  25,  1994,  and  amended  on 
January  3,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  vmting  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  21,  1995,  and  should  be 
accompanied  by  proof  of  ser\ice  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  WTiter's  interest,  the  rea.son  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5lh 
Street,  NVV..  Washington.  DC  20549. 
Applicant.  Tovm  Road  x22,  P.O.  Box 
366,  Warren,  Vermont  056"  4. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Curtis,  Senior  Counsel,  at 
(202)  942-0563,  or  Robert  A.  Robertson. 
Branch  Chief.  (202)  942-0564  (Office  of 
Investment  Company  Regulation. 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  registered  as  an  open- 
end  managem.ent  investment  company 
that  was  organized  as  a  corporation 


under  the  laws  of  Vermont.  On  March 
26,  1993,  applicant  filed  a  notice  of 
registration  on  Form  N-8A  pursuant  to 
section  8(a)  of  the  Act.  On  March  22, 

1993,  applicant  filed  a  registration* 
statement  under  section  8(b)  of  the  Act 
and  under  the  Securities  Act  of  1933  on 
Form  N-lA  to  issue  an  indefinite 
number  of  shares.  Applicant's 
registration  statement  was  declared 
effective  on  October  25,  1993,  and 
applicant  commenced  its  initial  public 
offering  on  that  date.  Mark  C  Bennett, 
PhD,  Inc.  ( "Adviser  ")  is  applicant's 
investment  adviser. 

2.  As  of  November  7, 1994,  applicant 
had  total  net  assets  of  $309,185.11 
comprising  16,333.075  shares 
outstanding  at  a  net  asset  value  of 
$18.93  per  share.  As  of  November  7, 

1994,  applicant  distributed  $309,185.11 
to  its  shareholders.  Each  shareholder 
received  his  or  her  proportionate 
interest  based  on  the  net  asset  value  of 
the  shares.  Organizational  expenses 
totaling  $55,000  were  paid  when 
incurred  by  Adviser.  Therefore,  no 
unamortized  organizational  expenses 
were  charged  to  applicant. 

3.  Liquidation  expenses  of  less  than 
$50.00  for  copying  and  postage  were 
paid  by  Adviser. 

4.  Applicant  has  n6  securityholders, 
assets,  debts,  or  other  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  engaged  and  does  not  propose  to 
engage  in  any  business  activity  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

5.  On  November  3,  1994,  the  directors 
of  applicant  authorized  the  dissolution 
of  applicant.  Applicant  filed  a  statement 
of  intent  to  dissolve  with  the  sccretar\' 
of  state  of  Vermont  on  November  23. 
1994. 

For  the  Commission,  by  the  Division  of 
Investment  .Management,  under  dtle);.Tted 
authority. 

Margaret  H.  McFarland, 
Di'.puly  S'.'cretary. 

IFR  Doc.  95-2206  Filed  1-27-05:  H:4.t  .im| 
BILLING  CODE  8010-01-M 


(Investment  Company  Act  Release  No. 
20857,811-2967] 

M  I  Fund,  Inc.;  Notice  of  Application 

lanuarj-  24,  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act 'J. 

APPLICANT:  M  I  Fund.  Inc. 
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RELEVANT  ACT  SECTION:  Order  requested 
under  Section  8(f). 
SUMMARY  Of  APPtJCATION:  Applicant 
seeks  an  order  declaring  it  has  ceased  to 
be  an  investment  company. 
FNJNG  DATE:  The  Application  was  filed 
on  October  19.  1994,  and  was  amended 
on  December  27. 1994. 
HEARING  OR  NOTtflCATlON  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  21, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  fonn  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
niquest,  and  the  issues  contested. 
F'ersons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
S«!rretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W..  Washington,  D.C  20549. 
Applicant,  1384  Broadway.  New  York, 
New  York.  10018. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Sarah  A.  Wagman.  Staff  Attorney,  at 
(202)  942-0654.  or  Barry  D.  Miller. 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  registered  as  a  closed- 
end  management  investment  company 
organized  as  a  New  York  corporation. 
Applicant  was  formerly  Marlcne 
Industries  Corporation  ("Marlene"),  an 
operating  company  which,  in  1962, 
registered  its  securities  under  the 
Securities  Act  of  1933.  In  1979.  Marlene 
sold  substantially  all  of  its  assets  to 
White  Department  Stores,  inc.,  a 
wholly-owned  subsidiary  of  Unishops, 
Inc.  ("Unishops").  At  the  same  time, 
applicant  changed  its  corporate 
purpose,  and  changed  its  name  to  M  I 
Fund.  Inc.  On  November  2,  1979. 
applicant  registered  under  section  8(b) 
of  the  Act. 

2.  On  January  20.  1994.  applicant's 
board  of  directors  approved  an 
agreement  and  plan  of  reorganization 
providing  for  the  transfer  of 
substantially  all  of  the  assets  of 
cpplicant  to  Oppenheimer  Tax  Free 


bond  Fund  ("Oppenheimer").  in 
exchange  for  Class  A  shares  of 
Oppenheimer. 

3.  Oppenheimer  filed  with  the  SEC  a 
registration  statement  on  Form  N-14  on 
December  30, 1993,  and  the  proxy 
statement/prospectus  contained  therein 
was  furnished  to  aptplicant's 
shareholders.  At  a  special  meeting  on 
March  18. 1994,  shareholder  of  a 
majority  of  the  outstanding  voting 
shares  of  applicant  approved  the 
agreement  and  plan  of  reorganization. 

4.  On  March  30, 1994.  applicant  had 
1.626.594  shares  outstanding,  with  a  net 
asset  value  per  share  of  $18.39.  On  or 
about  march  31. 1994.  the  closing  date 
of  the  reorganization,  applicant  made  a 
distribution  to  its  shareholders  in 
complete  hquidation  of  their  interests  in 
applicant.  The  basis  of  the  price 
received  by  applicant's  shareholders 
was  the  net  asset  value  of  the 
Oppenheimer  Class  A  shares  as  of  the 
close  of  business  on  March  30,  1994  and 
net  asset  value  of  applicant's  shares  as 
of  the  close  of  business  on  March  30. 
1994. 

5.  The  expenses  attributable  to  the 
acquisition  of  applicant  by 
Oppenheimer.  including  a  filing  fee  for 
an  Internal  Revenue  service  letter  ruling 
and  legal  expenses,  amounted  to 
$84,044.  Oppenheimer  Management 
Corp.  reimbursed  applicant  fo.  $35,000 
of  these  expenses  as  part  of  the 
negotiations  between  the  parties  which 
resulted  in  the  agreement  and  plan  of 
reorganization. 

6.  As  of  September  30.  1994  applicant 
had  assets  of  $90,037  in  cash  as  a 
reserve  for  future  winding-up  expenses 
consisting  of  insurance  premiums,  legal 
and  accounting  fees,  and  office 
expenses.  Applicant  will  not  invest 
these  assets  in  any  securities.  Applicant 
states  that  there  will  be  no  remaining 
assets  after  it  has  paid  the  dissolution 
expenses.  As  of  September  30, 1994. 
applicant  had  liabilities  of  $675  taxes 
payable  and  $89,362  expenses  payable. 

7.  On  Manh  2, 1991.  an  insurance 
carrier,  as  subrogee  against  one  of 
Marlene's  former  employees,  impleaded 
Marlene.  its  officers,  and  employees  as 
third-party  defendants  in  a  lawsuit 
involving  the  diversion  of  inventory. 
The  third-party  action  is  pending  before 
the  New  York  Supreme  Court.  The 
third-party  complaint  demands 
$1,351,770.  Applicant,  due  to  its  former 
identity  with  Marlene,  may  be  a  primary 
defendant  in  the  litigation."  In  the 
opinion  of  applicant's  counsel. 


applicant  has  no  potential  linbihty  in 
the  litigation.' 

8.  Applicant  is  not  now  engaged,  nor 
docs  it  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

9.  Applicant  intends  to  file  a 
certificate  of  dissolution  in  accordance 
with  New  York  law. 

For  the  SEC,  by  the  Division  of  Investment 
ManagRtnenl.  under  delegated  authority. 
Margaret  H.  McFarland. 
Dep  u  ly  Secretary . 
|FR  Doc.  95-2207  Filed  1-27-95:  8:45  am) 

BtLUNO  COOC  M10-01-M 


Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration;  (The  Olsten  Corporation, 
Common  Stock,  $.10  Par  Value,  4'^8% 
Convertible  Sut>ordinated  Det>entures 
due  2003,  Warrants  to  Purchases  Class 
B  Common  Stock)  File  No.  1-8279 

January  24. 1995. 

The  Olsten  Corporation  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
["Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities 
("Securities")  from  listing  and 
registration  on  the  American  Stock 
Exchange.  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  Securities  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex. 
the  Securities  are  listed  on  the  New 
York  Stock  Exchange.  Inc.  ("NYSE"). 
The  Securities  commenced  trading  on 
the  NYSE  at  the  opening  of  business  on 
December  15,  1994  and  concurrently 
therewith  the  Securities  were 
suspended  ftxim  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
these  Securities  from  listing  on  the 
Amex,  the  Company  considen^d  the 
direct  and  indirect  costs  and  expenses 
attendant  in  maintaining  the  dual  listing 
of  the  Securities  on  the  NYSE  and  the 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  the  Securities  and  believes  that  dual 
listing  would  fragment  the  market  for 
the  Securities. 

Any  interested  person  may,  on  or 
before  February  14,  1995,  submit  bv 
letter  to  the  Secretary  of  the  .Sixjurities 


'  Applicant's  liabilities  were  assumml  by 
Knishops  uitder  the  terms  of  the  cnntraci  of 
purchase,  discussed  above. 
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and  Exchange  Commission.  450  Fifth 
Street,  N.W..  Washington.  D.C.  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any.  should  be 
imposed  by  the  commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authointy. 

Jonathan  G.  Katz, 

Secretary. 
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[Rel.  No.  IC-208$8;  File  No.  812-9290] 

Quest  for  Value  Accumulation  Trust,  et 
al. 

January  24, 1995] ' 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  The  Quest  for  Value 
Accumulation  TYust  (the  "Trust"), 
Quest  for  Value  Advisors  ("Quest 
Advisors")  and  certain  life  insurance 
companies  and  their  separate  accounts 
investing  now  or  in  the  future  in  the 
Trust. 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  from  the  Provisions  of  Sections  9(a), 
13(a).  15(a)  and  15(b)  of  the  1940  Act 
and  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)diereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  the  Trust  and  shares  of 
any  other  investment  company  that  is 
designed  to  fund  insurance  products 
and  for  which  Quest  Advisors,  or  any  of 
its  affiliates,  may  serve  an  investment 
advisor,  administrator,  manager, 
principal  underwriter  or  sponsT 
(collectively,  with  the  Trust,  the 
"Funds")  to  be  sold  to  and  held  by:  (a) 
Variable  annuity  and  variable  life 
insurance  separate  accounts  of  both 
affiliated  and  unaffiliated  life  insurance 
companies  (the  "Participating  Insurance 
Companies");  and  (b)  qualified  pension 
and  retirement  plans  outside  of  the 
separate  account  context  (the  "Plans"). 
FILING  DATE:  The  application  was  filed 
on  October  18, 1994.  and  amended  on 


December  23,  1994.  Applicants 
represent  that  the  application  will  be 
further  amended  during  the  notice 
period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  February  21,  1995  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lav^ers.  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  N.W..  Washington.  D.C.  20549. 
Applicants,  Quest  for  Value 
Accumulation  Trust,  One  World 
Financial  Center,  New  York,  New  York 
10281. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  J.  Whisler.  Senior  Attorney,  or 
Wendy  F.  Friedlander,  Deputy  Chief, 
both  at  (202)  942-0670,  Office  of 
Insurance  Products.  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  simimary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants'  Representations 

1.  The  Trust,  an  open-end. 
management  investment  company 
organized  as  a  Massachusetts  business 
trust  on  May  12. 1994.  commenced 
operations  on  September  15. 1994. 
Currently,  the  Trust  consists  of  seven 
separate  series  of  shares:  the  Equity 
Series;  the  Small  Cap  Series;  the 
Managed  Series;  the  Bond  Series;  the 
Global  Equity  Series;  the  U.S. 
Government  Income  Series  and  the 
Money  Market  Series.  Applicants 
incorporate  by  reference  into  the 
application  the  registration  statement 
(File  No.  33-78944)  on  Form  N-lA  of 
the  Trust. 

2.  Quest  Advisors  serves  as  the 
investment  advisor  for  each  of  the 
Trust's  series.  Quest  Advisors  is  a 
subsidiary  of  Oppenheimer  Capital,  a 
general  partnership  registered  as  an 
investment  advisor  under  the 
Investment  Advisers  Act  of  1940.  A 
33%  interest  in  Oppenheimer  Capital  is 
held  by  Oppenheimer  Financial  Corp. 
while  the  remaining  67%  interest  is 


held  by  Oppenheimer  Capital.  LP.,  a 
Delaware  limited  partnership  whose 
units  are  traded  on  the  New  York  Stock 
Exchange.  Oppenheimer  Capital.  L.P. 
has  as  its  sole  general  partner 
Oppenheimer  Financial  Corp. 

3.  The  Trust  currently  offers  its  shares 
to  and  its  shares  are  held  by  separate 
accounts,  registered  with  the 
Commission  under  the  1940  Act  as  unit 
investment  trusts,  of  life  insurance 
company  affiliates  of  the  Mutual  Life 
bisurance  Company  of  New  York. 
Provident  Mutual  Life  Insurance 
Company  and  National  Home  Life 
Assurance  Company.  The  Trust  serves 
as  the  investment  vehicle  for  variable 
annuity  contracts  issued  by  these 
insurance  companies.  Shares  of  the 
Trust  are  also  held  by  a  separate  account 
of  CIGNA,  which  is  not  registered  as  an 
investment  company  under  the  1940 
Act  pursuant  to  Section  3(c)(1)  of  the 
1940  Act. 

4.  Applicants  state  that,  upon  the 
granting  of  the  order  requested  in  this 
application,  the  Trust  intends  to  offer 
shares  of  its  existing  and  future 
portfolios  to  separate  accounts, 
registered  as  investment  companies 
under  the  1940  Act,  of  the  above- 
referenced  insurance  companies  and  of 
other  unaffiliated  insurance  companies 
(collectively,  the  "Accounts"),  to  serve 
as  an  investment  vehicle  for  various 
types  of  insurance  products.  These 
products  may  include  variable  annuity 
contracts,  single  premium  variable  life 
insurance  contracts,  scheduled 
premium  variable  life  insurance 
contracts  and  flexible  premium  variable 
life  insurance  contracts  (collectively,  the 
"Contracts").  The  Trust  may  also  offer 
shares  of  its  portfoUos  directly  to  the 
Plans  outside  of  the  separate  account 
context. 

5.  In  connection  with  any  Contract 
issued  by  a  Participating  Insurance 
Company,  the  application  states  that 
each  such  company  will  have  the  legal 
obligation  of  satisfying  all  applicable 
requirements  under  both  state  and 
federal  law.  Applicants  further  state  that 
the  role  of  the  Fimds  under  this 
arrangement,  insofar  as  the  federal 
securities  laws  are  applicable,  will 
consist  of  offering  shares  to  the 
Accounts  and  fulfilling  any  conditions 
that  the  Commission  may  impose  upon 
granting  the  order  requested  in  the 
application. 

6.  Applicants  state  that,  due  to  the 
applicable  tax  law,  the  Funds  wish  to 
avail  themselves  of  the  opportunity  to 
increase  their  asset  base  through  the  sale 
of  shares  of  the  Funds  to  the  Plans.  The 
Plans  may  choose  any  of  the  Funds  as 
the  sole  investment  option  under  the 
Plan  or  as  one  of  several  investment 
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options.  Participants  may  be  given  an 
investment  choice  depending  upon  the 
Plan.  Shares  of  any  of  the  Funds  sold  to 
Plans  will  be  held  by  the  trustees  of  the 
Plans  as  mandated  by  Section  403(a]  of 
the  Employee  Retirement  Income 
Security  Act  ("ERISA").  Quest  Advisors 
will  not  act  as  investment  advisor  to  any 
of  the  Plans  that  will  purchase  shares  of 
the  Pounds.  Applicants  note  that, 
pursuant  to  ERISA,  pass-through  voting 
is  not  required  to  be  provided  to 
participants  in  die  Plans. 

Applicants'  Legal  Analysis 

1.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust 
C'UIT").  Rule  5e-2(b)(15)  provides 
partial  exemptions  from  Sections  9(a). 
13(a),  15(a)  and  15(b)  of  the  1940  Act. 
The  relief  provided  by  Rule  6e-2  is 
available  to  a  separate  account's 
investment  advisor,  principal 
underwriter,  and  sponsor  or  depositor. 
The  exemptions  granted  by  Rule  6e- 
2(b)(15)  are  available  only  where  the 
management  investment  company 
underlying  the  UIT  offers  its  shares 
"exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer,  or 
of  any  affiliated  life  insurance 
company."  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for  both 
variable  annuity  and  variable  life 
insurance  separate  accounts  of  a  single 
insurance  company  (or  of  two  or  more 
afnUated  insurance  companies)  is 
referred  to  as  "mixed  funding."  The  use 
of  a  common  management  investment 
company  as  the  underlying  investment 
medium  for  variable  annuity  and 
variable  life  insurance  separate  accounts 
of  unaffiliated  insurance  companies  is 
referred  to  as  "shared  funding."  "Mixed 
and  shared  funding"  denotes  the  use  of 
a  common  management  investment 
company  to  fund  the  variable  aimuity 
and  variable  life  insurance  separate 
accounts  of  aftiliated  and  unaffiliated 
insurance  companies.  The  relief  granted 
by  Rule  6e-2(b)(15)  is  not  available  with 
respect  to  a  scheduled  premium  variable 
life  insurance  separate  account  that 
owns  shares  of  an  underlying  fund  that 
offers  its  shares  to  a  variable  annuity 
separate  account  of  the  same  company 
or  of  any  other  affiliated  or  unaffiliated  • 
life  insurance  company.  Therefore,  Rule 
6e-2(b)(15)  precludes  mixed  funding  as 
well  as  shared  funding. 

2.  Applicants  state  tnat  because  Uie 
relief  under  Rule  6e-2(b)(15)  is  available 
only  where  shares  are  offered 
exclusively  to  separate  accounts  of 
insurance  companies,  additional 


exemptive  relief  is  necessary  if  shares  of 
the  Funds  are  also  to  be  sold  to  Plans. 

3.  In  connection  with  flexible 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  UIT.  Rule  6e-3(T)(b)(15)  provides 
partial  exemptions  from  Sections  9(a). 
13(a),  15(a),  and  15(b)  of  the  1940  Act. 
The  exemptions  granted  to  a  separate 
account  by  Rule  6e-3(T)(b)(15)  are 
available  only  where  all  of  the  assets  of 
the  separate  account  consist  of  the 
shares  of  one  or  more  registered 
management  investment  companies 
which  offer  their  shares  "exclusively  to 
separate  accounts  of  the  life  insurer,  or 
of  any  affilidted  life  insurance  company, 
offering  either  scheduled  or  flexible 
contracts,  or  both;  or  which  also  offer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company." 
Thus,  Rule  6e-3(T)  permits  mixed 
funding,  but  does  not  permit  shared 
funding. 

4.  Applicants  state  that  because  the 
relief  under  Rule  6e-3(T)  is  available 
only  where  shares  are  offered 
exclusively  to  separate  accounts, 
additional  exemptive  relief  is  necessary 
if  shares  of  the  Funds  are  also  to  be  sold 
to  Plans. 

5.  Applicants  state  that  changes  in  the 
tax  law  have  created  the  opportunity  for 
the  Funds  to  increase  their  asset  base 
through  the  sale  of  Fund  shares  to  the 
Plans.  Applicants  state  that  Section 
817(h)  of  the  Internal  Revenue  Code  of 
1986,  as  amended  (the  "Code"),  imposes 
certain  diversification  standards  on  the 
underlying  assets  of  the  Contracts  held 
in  the  Funds.  The  Code  provides  that 

•^uch  Contracts  shall  not  be  treated  as  an 
annuity  contract  or  life  insurance 
contract  for  any  period  in  which  the 
underlying  assets  are  not,  in  accordance 
with  regulations  prescribed  by  the 
Treasury  Department,  adequately 
diversiHed.  On  March  2. 1989,  the 
Treasury  Department  issued  regulations 
which  established  diversification 
requirements  for  the  investment 
portfolios  underlying  variable  contracts. 
Treas.  Reg.  §  1.817-5  (1989).  The 
regulations  provide  that,  to  meet  the 
diversification  requirements,  all  of  the 
beneficial  interests  in  the  investment 
company  must  be  held  by  the  segregated 
asset  accounts  of  one  or  more  insurance 
companies.  The  regulations  do. 
however,  contain  certain  exceptions  to 
this  requirement,  one  of  which  allows 
shares  in  an  investment  company  to  be 
held  by  the  trustee  of  a  qualified 
pension  or  retirement  plan  without 
adversely  affectii^lhe  ability  of  shares 
in  the  same  investment  company  to  also 
be  held  by  the  separate  accounts  of 


insurance  companies  in  connection 
with  their  variable  contracts.  Treas.  Reg. 
§1.817-5(n(3)(iii). 

6.  Applicants  state  that  the 
promulgation  of  Rules  6e-2  and  6e-3(T) 
under  the  1940  Act  preceded  the 
issuance  of  these  Treasury  regulations. 
Applicants  assert  that,  given  the  then 
current  tax  law,  the  sale  of  shares  of  the 
same  investment  company  to  both 
separate  accounts  and  Plans  could  not 
have  been  envisioned  at  the  time  of  the 
adoption  of  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15) 

7.  Applicants  therefore  request  relief 
from  Sections  9(a).  13(a).  15(a)  and  15(b) 
of  die  1940  Act.  and  Rules  6e-2(b)(15) 
and  6e-3(T)(b)(15)  thereunder  tn  the 
extent  necessary  to  permit  sharfis  of  the 
Funds  to  be  offered  and  sold  in 
connection  with  both  mixed  and  shared 
funding. 

8.  Section  9(a)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  investment  advisor 
to  or  principal  underwriter  for  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Section  9(a)  (1)  or  (2). 
Rules  6e-2(b)  and  6e-3(T)(b)(15) 
provide  exemptions  from  Section  9(a) 
under  certain  circumstances,  subject  to 
the  limitations  on  mixed  and  shared 
funding.  The  relief  provided  by  Rules 
6e-2(b)(15)(i)  and  6e-3(T){b)(15)(i) 
permits  a  person  disqualified  under 
Section  9(a)  to  serve  as  an  officer, 
director,  or  employee  of  the  life  insurer, 
or  any  of  its  affiliates,  so  long  as  that 
person  does  not  participate  directly  in 
the  management  or  administration  of 
the  underlying  fund.  The  relief  provided 
by  Rules  6e-2(b)(15)(ii)  and  6e- 
3(T)(b)(15)(ii)  permits  the  life  insurer  to 
serve  as  the  underlying  fund's 
investment  advisor  or  principal 
underwriter,  provided  that  none  of  the 
insurer's  personnel  who  are  ineligible 
pursuant  to  Section  9(a)  participate  in 
the  management  or  administration  of 
the  fund. 

9.  Applicants  state  that  the  partial 
relief  from  Section  9(a)  found  in  Rules 
6e-2(b)(15)  and  6e-3(T)(b)(15).  in  effect, 
limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of  the 
Section.  Applicants  state  that  those 
1940  Act  rules  recognize  that  it  is  not 
necessary  for  the  protection  of  investors 
or  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the-1940  Act  to 
apply  the  provisions  of  Section  9(a)  to 
the  many  individuals  in  a  large 
insurance  company  complex,  most  of 
whom  will  have  no  involvement  in 
matters  pertaining  to  investntent 


companies  vfithin  that  organization. 
Applicants  note  that  the  Participating 
Insurance  Companies  are  not  expected 
to  play  any  rtale  in  the  management  or 
administration  of  the  Funds.  Therefore, 
Applicants  assert,  applying  the 
restrictions  of  Section  9(a)  serves  no 
regulatory  purpose.  The  application 
states  that  the  relief  requested  should 
not  be  affected  by  the  proposed  sale  of 
shares  of  the  Funds  to  the  Plans  because 
the  Plans  are  not  investment  companies 
and  are  not,  therefore,  subject  to  Section 
9{a). 

10.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iiS)  under  the  1940  Act 
assume  the  existence  of  a  pass-through 
voting  requirement  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account.  The 
application  states  that  the  Participating 
Insurance  Companies  will  provide  pass- 
through  voting  privileges  to  all  Contract 
owners  so  long  as  the  Commission 
interprets  the  1940  Act  to  require  such 
privileges. 

11.  Rules  6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(15)(iil)  under  the  1940  Act 
provide  exemptions  from  the  pass- 
through  voting  requirement  with  respect 
to  several  significant  matters,  assuming 
observance  of  the  limitations  on  mixed 
and  shared  funding  imposed  by  the 
1940  Act  and  the  rules  thereunder. 

Rules  6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(b)(15)(iii)(A)  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  its  contract 
owners  with  respect  to  the  investments 
of  an  underlying  fund,  or  any  contract 
between  a  fund  and  its  investment 
advisor,  when  required  to  do  so  by  an 
insurance  reaalatory  authority. 

Rules  6e-2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(B)  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  its  contract 
owner'j  if  the  contract  owners  initiate 
any  change  in  the  company's  policies, 
principal  underwriter,  or  any 
investment  advisor,  provided  that 
disregarding  such  voting  instructions  is 
reasonable  and  subject  to  the  other 
provisions  of  paragraphs  (b)(15)(ii)  and 
(b)(7)(ii)  (B)  and  (C)  of  each  rule. 

12.  Applicants  further  represent  that 
the  Funds'  sale  of  shares  to  the  Plans 
does  not  impact  the  relief  requested  in 
this  regard.  As  noted  previously  by 
Applicants,  shares  of  the  Funds  sold  to 
Plans  would  be  held  by  the  trustees  of 
such  Plans  as  required  by  Section  403(a) 
of  ERISA.  Section  403(a)  also  provides 
that  the  trustee(s)  must  have  exclusive 
authority  and  discretion  to  manage  and 
control  the  Plan  with  two  exceptions:  (a) 
When  the  Plan  expressly  provides  that 
the  trustee(s)  is  (are)  subject  to  the 
direction  of  a  named  fiduciary  who  is 
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not  a  trustee,  in  which  case  the 
trustee(s)  is  (are)  subject  to  proper 
directions  made  in  accordance  with  the 
terms  of  the  Plan  and  not  contrary  to 
ERISA;  and  (b)  when  the  authority  to 
manage,  acquire  or  dispose  of  assets  of 
the  Plan  is  delegated  to  one  or  more 
investment  managers  pursuant  to 
Section  402(c)(3)  of  ERISA.  Unless  one 
of  the  two  exceptions  stated  in  Section 
403(a)  applies.  Plan  trustees  have  the 
exclusive  authority  and  responsibility 
for  voting  proxies.  Where  a  named 
fiduciary  appoints  an  investment 
manager,  the  investment  manager  has 
the  responsibility  to  vote  the  shares  held 
unless  the  right  to  vote  such  shares  is 
reserved  to  the  trustees  or  to  the  named 
fiduciary.  In  any  event,  there  is  no  pass- 
through  voting  to  the  participants  in 
such  Plans.  Accordingly,  Applicants 
note  that,  unlike  the  case  with  insurance 
company  separate  accounts,  the  issue  of 
the  resolution  of  material  irreconcilable 
conflicts  with  respect  to  voting  is  not 
present  with  Plans. 

13.  Applicants  state  that  no  increased 
conflicts  of  interest  would  be  present  by 
the  granting  of  the  requested  relief 
Applicants  assert  that  shared  funding 
does  not  present  any  issues  that  do  not 
already  exist  where  a  single  insurance 
company  is  licensed  to  do  business  in 
several,  or  all,  states.  Applicants  note 
that  where  insurers  are  domiciled  in 
different  states,  it  is  possible  that  the 
state  insurance  regulatory  body  in  a 
state  in  which  one  insurance  company 
is  domiciled  could  require  action  that  is 
inconsistent  with  the  requirements  of 
insurance  regulators  in  one  or  more 
other  states  in  which  other  insurance 
companies  are  domiciled.  Applicants 
submit  that  this  possibiUty  is  no 
different  and  no  greater  than  exists 
where  a  single  insurer  and  its  affiliates 
offer  their  insurance  products  in  several 
states. 

14.  Applicants  further  submit  that 
affiliation  does  not  reduce  the  potential, 
if  any  exists,  for  differences  among  state 
regulatory  requirements.  In  any  event, 
the  conditions  (adapted  from  the 
conditions  included  in  Rule  6e- 
3(T)(b)(15))  discussed  below  are 
designed  to  safeguard  against  any 
adverse  effect  that  these  differences  may 
produce.  If  a  particular  state  insurance 
regulator's  decision  conflicts  with  the 
majority  of  other  state  regulators,  the 
affected  insurer  may  be  required  to 
withdraw  its  separate  accoimt's 
investment  in  the  relevant  Fund. 

15.  Applicants  also  argue  that 
affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  the  advisability  or 
legality  of  a  change  in  investment 
policies,  principal  underwriter,  or 


investment  advisor  initiated  by  owners 
of  the  Contracts.  Potential  disagreement 
is  limited  by  the  requirement  that  the 
Participating  Insurance  Company's 
disregard  of  voting  instructions  be  both 
reasonable  and  based  on  specified  good 
faith  determinations.  However,  if  a 
Participating  Insurance  Company's 
decision  to  disregard  Contract  owner 
instructions  represents  a  minority 
position  or  would  preclude  a  majority 
vote  approving  a  particular  change,  such 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the 
relevant  Fund,  to  withdraw  its 
investment  in  that  Fund.  No  change  or 
penalty  will  be  imposed  as  a  result  of 
such  withdrawal. 

16.  Applicants  state  that  there  is  no 
reason  why  the  investment  policies  of  a 
Fund  with  mixed  funding  would  or 
should  be  materially  different  from  what 
those  policies  would  or  should  be  if 
such  investment  company  or  series 
thereof  under  only  variable  annuity  or 
variable  life  insurance  contracts. 
Applicants  therefore  argue  that  there  is 
no  reason  to  believe  that  conflicts  of 
interest  would  result  from  mixed 
funding.  Moreover,  Applicants 
represent  that  the  Fund  will  not  be 
managed  to  favor  or  disfavor  any 
particular  insurance  company  or  type  of 
Contract. 

17.  Section  817(h)  imposes  certain 
diversification  standards  on  the 
imderlying  assets  of  variable  annuity 
contracts  and  variable  life  insurance  V 
contracts  held  in  the  portfolios  of 
management  investment  companies. 
Treasury  Regulation  1.817-5(f)(3)(iii), 
which  established  diversification 
requirements  for  such  portfolios, 
specifically  permits  "qualified  pension 

or  retirement  plans"  and  separate 
accounts  to  share  the  same  underlying 
management  investment  company. 
Therefore.  Applicants  have  concluded 
that  neither  the  Code,  nor  the  Treasury 
regulations  nor  the  revenue  rulings 
thereunder  present  any  inherent 
conflicts  of  interest  if  Plans,  variable 
annuity  separate  accounts  and  variable 
life  insurance  separate  accounts  all 
invest  in  the  same  management 
investment  company. 

18.  Appficants  note  that  while  there 
are  differences  in  the  manner  in  which 
distributions  are  taxed  for  variable 
annuity  contracts,  variable  life 
insurance  contracts  and  Plans, 
Applicants  state  that  these  tax 
consequences  do  not  raise  any  conflicts 
of  interest.  When  distributions  are  to  be 
made,  and  the  separate  account  or  the 
Plan  is  unable  to  net  purchase  pa\Tnents 
to  make  the  distributions,  the  separate 
account  or  the  Plan  will  redeem  shares 
of  the  Funds  at  their  respective  net  asset 
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value.  The  Plan  will  then  make 
distributions  in  accordance  with  the 
terms  of  the  Plan.  A  Participating 
Insurance  Company  will  surrender 
values  from  the  separate  account  into 
the  general  account  make  distributions 
in  accordcmce  with  the  terms  of  the 
variable  contract. 

19.  With  respect  to  voting  rights. 
Applicants  state  that  it  is  possible  to 
provide  an  equitable  means  of  giving 
such  voting  rights  to  Contract  owners 
and  to  Plans.  Applicants  represent  that 
the  Funds  will  inform  each  shareholder, 
including  each  Account  and  Plan,  of  its 
respective  share  of  ownership  in  the 
respective  Funds.  Each  Participating 
Insurance  Company  will  then  solicit 
voting  instructions  in  accordance  with 
the  "pass-through"  voting  requirement. 

20.  Apphcants  argue  that  the  ability  of 
the  Funds  to  sell  their  respective  shares 
directly  to  Plans  does  not  create  a 
"senior  security",  as  such  term  is 
defined  under  Section  18(g)  of  the  1940 
Act.  with  respect  to  any  Contract  owner 
as  opposed  to  a  participant  under  a 
Plan.  Regardless  of  the  rights  and 
benefits  of  participants  and  Contract    . 
owners  under  the  respective  Plans  and 
Contracts,  the  Plans  and  the  Accounts 
have  rights  only  with  respect  to  their 
shares  of  the  Funds.  Such  shares  may  be 
redeemed  only  to  net  asset  value.  No 
shareholder  of  any  of  the  Funds  has  any 
preference  over  any  other  shareholder 
with  respect  to  distribution  of  assets  or 
payment  of  dividends. 

21.  Finally.  Applicants  state  that  there 
are  no  conflicts  between  Contract 
ovNTiers  and  participants  under  the  Plans 
with  respect  to  the  state  insurance 
commissioners'  veto  powers  (direct  with 
respect  to  variable  life  insurance  and 
indirect  with  respect  to  variable 
annuities)  over  investment  objectives. 
The  basic  premise  of  corporate 
democracy  and  shareholder  voting  is 
that  not  ail  shareholders  may  agree  with 
a  particular  proposal.  The  state 
insurance  commissioners  have  been 
given  the  veto  power  in  recognition  of 
the  fact  that  insurance  companies 
usually  are  unable  to  simply  redeem 
their  separate  accounts  out  of  one  fund 
and  invest  those  monies  in  another 
fund.  Generally,  to  accomplish  such 
redemptions  and  transfers,  complex  and 
time  consuming  transactions  must  be 
undertaken.  Conversely,  trustees  of 
Plans  or  the  participants  in  participant- 
directed  Plans  can  make  the  decision 
quickly  and  implement  redemption  of 
shares  from  a  Fund  and  reinvest  the 
monies  in  another  funding  vehicle 
without  the  same  regulatory 
impediments  or.  as  is  the  case  with  most 
Plans,  even  hold  cash  pending  suitable 
investment.  Based  on  the  foregoing' 


Applicants  represent  that  even  should 
there  arise  issues  where  the  interests  of 
Contract  owners  and  the  interests  of 
Plans  conflict,  the  issues  can  be  almost 
immediately  resolved  in  that  trustees  of 
the  Plans  can.  independently,  redeem 
shares  out  of  the  Funds. 

22.  Applicants  stat  that  they  do  not 
see  any  greater  potential  for  material 
irreconcilable  conflicts  arising  between 
the  interests  of  participants  under  the 
Plans  and  owners  of  the  Contracts 
issued  by  the  Accounts  firom  possible 
future  changes  in  the  federal  tax  laws 
than  that  which  already  exists  between 
variable  annuity  contract  owners  and 
variable  life  insurance  contract  owners. 

23.  Applicants  state  that  various 
factors  have  kept  certain  insurance 
companies  from  offering  variable 
annuity  and  variable  life  insurance 
contracts.  According  to  Applicants, 
these  factors  include:  the  cost  of 
organizing  and  operating  an  investment 
funding  medium;  the  lack  of  expertise 
with  respect  to  invest  management 
(particularly  with  respect  to  stock  and 
money  market  investments);  and  the 
lack  of  name  recognition  by  the  public 
of  certain  insurers  as  investment 
professionals.  Applicants  argue  that  use 
of  the  Funds  as  common  investment 
media  for  the  Contracts  would  ease 
these  concerns.  Participating  Insurance 
Companies  would  benefit  not  only  from 
the  investment  and  administrative 
expertise  of  the  Funds'  investment 
advisor,  but  also  fi-om  the  cost 
efficiencies  and  investment  flexibility 
afforded  by  a  large  pool  of  funds. 
Applicants  state  that  making  the  Funds 
available  for  mixed  and  shared  funding 
may  encourage  more  insurance 
companies  to  offer  variable  contracts 
such  as  the  Contracts  which  may  then 
increase  competition  with  respect  to 
both  the  design  and  the  pricing  of 
variable  contracts.  Applicants  submit 
that  this  can  be  expected  to  result  in 
greater  product  variation  and  lower 
charges.  Thus.  Applicants  argue  that 
Contract  owners  would  benefit  because 
mixed  and  shared  funding  will 
eliminate  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds.  Moreover,  Applicants 
assert  that  sales  of  shares  of  the  Funds 
to  Plans  should  increase  the  amount  of 
assets  available  for  investment  by  the 
Funds.  This  should,  in  turn,  promote 
economies  of  scale,  permit  increased 
safety  of  investments  through  greater 
diversification,  and  make  the  addition 
of  new  portfolios  more  feasible. 

24.  Applicants  believe  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Additionally.  Applicants  note  the 
previous  issuance  of  orders  permitting 


mixed  and  shared  funding  where  shares 
of  a  fund  were  sold  directly  to  qualified 
plans  such  as  the  Plans. 

Applicants'  Conditions 

Applicants  have  consented  to  the 
following  conditions  if  the  order 
requested  in  the  application  is  granted: 

1.  A  majority  of  tne  Board  of  Trustees 
or  Board  of  Directors  of  each  Fund 
(each,  a  "Board")  shall  consist  of 
persons  who  are  not  "interested 
persons"  of  the  Funds,  as  defined  by 
Section  2(a)(19)  of  the  1940  Act  and  the 
rules  thereunder  and  as  modified  by  any 
applicable  orders  of  the  Commission, 
except  that,  if  this  condition  is  not  met 
by  reason  of  the  death,  disqualification, 
or  bona  fide  resignation  of  any  trustee 
or  director,  then  the  operator  of  this 
condition  shall  be  suspended:  (a)  For  a 
period  of  45  days  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board;  (b) 
for  a  period  of  60  days  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  Each  Board  will  monitor  its 
respective  Fund  for  the  existence  of  any 
material  irreconcilable  conflict  among 
the  interests  of  the  Contract  owners  of 
all  of  the  Accounts  investing  in  the 
respective  Funds.  A  material 
irreconcilable  conflict  may  arise  for  a 
variety  of  reasons,  including:  (a)  An 
action  by  any  state  insurance  regulatory 
authority;  (b)  a  change  in  applicable 
federal  or  state  insurance,  tax.  or 
securities  laws  or  regulations,  or  a 
public  ruling,  private  letter  ruling,  no- 
action  or  interpretative  letter,  or  any 
similar  action  by  insurance,  tax,  or 
securities  regulatory  authorities,  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  the  Funds 
are  managed;  (e)  a  difference  in  voting 
instructions  given  by  owmers  of  variable 
annuity  contracts  and  owners  of 
variable  life  insurance  contracts;  or  (f)  a 
decision  by  a  Participating  Insurance 
Company  to  disregard  the  voting 
instructions  of  Contract  ovsrners. 

3.  The  Participating  Insurance 
Companies,  Quest  Advisors  (or  any 
other  investment  advisor  of  the  Funds), 
and  any  Plan  that  executes  a  fund 
participation  agreement  upon  becoming 
an  owner  of  10%  or  more  of  the  assets 
of  a  Fund  (the  "Participants")  will 
report  any  potential  or  existing  conflicts 
to  the  Board.  Participants  will  be 
responsible  for  assisting  the  appropriate 
Board  in  carrying  out  its  responsibilities 
under  these  conditions  by  providing  the 
Board  with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  responsibility 


includes,  but  is  not  hmited  to,  an 
obligation  by  each  Participant  to  inform 
the  Board  whenever  voting  instructions 
of  Contract  owners  are  disregarded.  The 
responsibility  to  report  such 
information  and  conflicts  and  to  assist 
the  Board  will  be  a  contractual 
obligation  of  all  Participants  investing 
in  the  Funds  under  their  agreements 
governing  participation  in  the  Funds 
and  such  agreements  shall  provide  that 
these  responsibilities  will  be  carried  out 
with  a  view  only  to  the  interests  of 
Contract  owners. 

4.  If  it  is  determined  by  a  majority  of 
the  Board,  or  by  a  majority  of  its 
disinterested  trustees  or  directors,  that 
an  irreconcilable  material  conflict 
exists,  the  relevant  Participant  shall,  at 
its  expense  and  to  the  extent  reasonably 
practicable  (as  determined  by  a  majority 
of  the  disinterested  trustees  or 
directors),  take  any  steps  necessary  to 
remedy  or  eliminate  the  irreconcilable 
material  conflict,  including: 

(a)  Withdrawing  the  assets  allocable 
to  some  or  all  of  the  Accounts  from  the 
Funds  and  reinvesting  such  assets  in  a 
different  investment  medium  including 
another  portfolio  of  the  relevant  Fund  or 
another  Fund,  or  submitting  the 
question  as  to  whether  such  segregation 
should  be  implemented  to  a  vote  of  all 
affected  contract  owners;  and,  as 
appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e..  variable 
annuity  contract  owners,  variable  life 
insurance  contract  owners,  or  variable 
contract  owners  of  one  or  more 
Participant)  that  votes  in  favor  of  such 
segregation,  or  offering  to  the  affected 
variable  contract  owners  the  option  of 
making  such  a  change;  and  (b) 
establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Participant's  decision  to  disregard 
voting  instruction  of  the  owners  of  the 
Contracts,  and  that  decision  represents 
a  minority  position  or  would  preclude 
a  majority  vote,  the  Participant  may  be 
required,  at  the  election  of  the  relevant 
Fund,  to  withdraw  its  Account's 
investment  in  the  Fund,  and  no  charge 
or  penalty  will  be  imposed  as  a  result 
of  such  withdrawal. 

The  responsibility  to  take  remedial 
action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  shall  be  a 
contractual  obligation  of  all  Participants 
under  the  agreements  governing  their 
participation  in  the  Funds.  The 
responsibility  to  take  such  remedial 
action  shall  be  carried  out  with  a  view 
only  to  the  inteirests  of  Contract  owners. 
For  purposes  of  this  Condition  Four,  a 


majority  of  the  disinterested  members  of 
the  apphcable  Board  shall  determine 
whether  any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict,  but.  in  no  event  will  the 
relevant  Fund  or  Quest  Advisors  (or  any 
other  investment  advisor  of  the  Funds) 
be  required  to  establish  a  new  funding 
medium  for  any  Contract.  Further,  no 
Participant  shall  be  required  by  this 
Condition  Four  to  establish  a  new 
funding  medium  for  any  Contract  if  any 
offer  to  do  so  has  been  declined  by  a 
vote  of  a  majority  of  the  Contract  owners 
materially  affected  by  the  material 
irreconcilable  conflict. 

5.  The  Board's  determination  of  the 
existence  of  an  irreconcilable  material 
conflict  and  its  implications  shall  be 
made  known  promptly  and  in  writing  to 
all  Participants. 

6.  Participants  wrill  provide  pass- 
through  voting  privileges  to  all  Contract 
owners  so  long  as  the  Commission 
continues  to  interpret  the  1940  Act  as 
requiring  pass-through  voting  privileges 
for  Contract  owners.  Accordingly,  the 
Participants,  where  applicable,  will  vote 
shares  of  the  Fund  held  in  their 
Accounts  in  a  manner  consistent  with 
voting  instructions  timely  received  from 
Contract  owners.  Participants  will  be 
responsible  for  assuring  that  each  of 
their  Accounts  that  participates  in  the 
Funds  calculates  voting  privileges  in  a 
manner  consistent  with  other 
Participants.  The  obligation  to  calculate 
voting  privileges  in  a  maimer  consistent 
with  all  other  Accounts  will  be  a 
contractual  obligation  of  all  Participants 
under  the  agreements  governing  their 
participation  in  the  Funds.  Each 
Participant  wall  vote  shares  for  which  it 
has  not  received  timely  voting 
instructions  as  well  as  shares  it  owns  in 
the  same  proportion  as  it  votes  those 
shares  for  which  it  has  received  voting 
instructions. 

7.  All  reports  received  by  the  Board  or 
potential  or  existing  conflicts,  and  all 
Board  action  with  regard  to:  (a) 
Determining  the  existence  of  a  conflict; 
(b)  notifying  Participants  of  a  conflict; 
and  (c)  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  the  appropriate  Board  of 
other  appropriate  records.  Such  minutes 
or  other  records  shall  be  made  available 
to  the  Commission  upon  reqiiest. 

8.  Each  Fund  will  notify  all 
Participants  that  separate  account 
prospectus  disclosure  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  Each  Fund 
shall  disclose  in  its  prospectus  that:  (a) 
Shares  of  the  Fund  may  be  offered  to 
insurance  company  separate  accounts  of 
both  annuity  and  fife  insurance  variable 


contracts,  and  to  qualified  plans;  (b)  due 
to  differences  of  tax  treatment  and  other 
considerations,  the  interests  of  various 
contract  owners  participating  in  the 
Funds  and  the  interests  of  Plans 
investing  in  the  Funds  may  conflict;  and 
(c)  the  Board  will  monitor  the  Funds  for 
any  materials  conflicts  and  determine 
what  action,  if  any,  should  be  taken. 

9.  Each  Fund  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  the 
Funds),  and,  in  particular,  each  Fund 
will  either  provide  for  annual  meetings 
(except  to  the  extent  that  the 
Commission  may  interpret  Section  16  of 
the  1940  Act  not  to  require  such 
meetings)  or  comply  with  Section  16(c) 
of  the  1940  Act,  (although  the  Funds  are 
not  one  of  the  trusts  described  in 
Section  16(c)  of  the  1940  Act)  as  well  as 
with  Section  16(a),  and,  if  applicable. 
Section  16(b)  of  the  1940  Act.  Further, 
each  Fund  will  act  in  accordance  with 
the  Commission's  interpretation  of  the 
requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  directors 
(or  trustees)  and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

10.  If  and  to  the  extent  that  Rules  6e- 
2  and  6e-3(T)  are  amended  (or  if  Rule 
6e-3  under  the  1940  Act  is  adopted)  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act  or  the  rules 
thereunder  with  respect  to  mixed  and 
sRared  funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  by  Applicants,  then  the  Funds 
and/or  the  Participants,  as  appropriate, 
shall  take  such  steps  as  may  be 
necessary  to  comply  with  Rules  6e-2 
and  6e-3(T),  as  amended,  and  Rule  6e- 
3,  as  adopted,  to  the  extent  such  rules 
are  applicable. 

11.  No  less  than  annually,  the 
Participants  shall  submit  to  the  Boards 
such  reports,  materials,  or  data  as  the 
Boards  may  reasonably  request  so  that 
the  Boards  may  carry  out  fullv  the 
obligations  imposed  upon  them  by  the 
conditions  contained  in  the  application. 
Such  reports,  materials,  and  data  shall 
be  submitted  more  ft-equentiv  if  deemed 
appropriate  by  the  Boards.  The 
obligations  of  the  Participants  to 
provide  these  reports,  materials,  and 
data  to  the  Boards,  when  the 
appropriate  Board  so  reasonablv 
requests,  shall  be  a  contractual 
obligation  of  all  Participants  under  the 
agreements  governing  their  participation 
in  the  Funds. 

12.  If  a  Plan  becomes  an  owner  of 
10%  or  more  of  the  assets  of  a  Fund, 
such  Plan  will  execute  a  fund 
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participation  agreement  with  the 
applicable  Fund.  A  Plan  will  execute  an 
application  containing  an 
acknowledgment  of  this  condition  upon. 
such  Plan's  initial  purchase  of  the 
shares  of  any  Fund. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  95-2209  Filed  1-27-95:  8;45  am] 
BILLING  CODE  W1(M)1-M 

pnvestnwnt  Company  Act  Release  No. 
20853:811-8474] 

Third  Avenue  Value  Fund  II,  inc.; 
Notice  of  Application 

Ianuar>'  24,  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Third  Avenue  Value  Fund  II, 
Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  it  has  ceased  to 
be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  January  6, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Ae  SEC  by  5:30  p.m.  on 
February  21, 1995.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  wTiting  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  767  Third  Avenue,  New 
York,  New  York  10017-2023. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L  Titus,  Paralegal  Specialist,  at 
(202)  942-0584,  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 


application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end,  non- 
diversified  investment  company, 
organized  as  a  corporation  under  the 
laws  of  Maryland.  On  April  12, 1994, 
Applicant  registered  under  the  Act  and 
filed  a  registration  statement  under  the 
Securities  Act  of  1933.  Applicant's 
registration  statement  became  effective 
on  May  2,  1994. 

2.  On  May  9, 1994,  Applicant  decided 
not  to  proceed  with  the  offering  of  its 
Common  Stock.  There  has  been  no 
initial  public  offering  of  Applicant's 
Common  Stock. 

3.  Applicant  has  no  shareholders, 
liabilities  or  assets.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

4.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  to  wind  up  its  affairs.  After 
the  Commission  issues  an  order 
declaring  that  Applicant  has  ceased  to 
be  an  investment  company.  Applicant 
intends  to  file  articles  of  dissolution 
with  the  Maryland  Department  of 
Assessments  and  Taxation  in  Baltimore, 
Maryland. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  95-2210  Filed  1-27-95;  8:45  ami 
BILLING  CODE  8010-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  2152] 

State  Department  Overseas  Security 
Advisory  Council;  Closed  Meeting 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  State  Department — 
Overseas  Security  Advisory  Council  on 
Tuesday  and  Wednesday,  February  14- 
15. 1995.  at  the  Westin  Hotel  in  Dallas. 
Texas.  Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act  and  5 
U.S.C.  552b(c)  (1)  and  (4),  it  has  been 
determined  the  meeting  will  be  closed 
to  the  public.  Matters  relative  to 
classified  national  security  information 
as  well  as  privileged  commercial 
information  will  be  discussed.  The 
agenda  calls  for  the  discussion  of 
classified  and  corporate  proprietary/ 
security  information  as  well  as  private 
sector  physical  and  procedural  security 
policies  and  protective  programs  at 
sensitive  U.S.  Government  and  private 
sector  locations  overseas. 


For  more  information  contact  Patricia 
Richards,  Overseas  Security  Advisory 
Council,  Department  of  State, 
Washington.  D.C.  20522-1003.  phone: 
202-663-0533. 

Dated:  January  19. 1995. 
Mark  Mulvey, 

Director  of  the  Diplomatic  Security  Service. 
IFR  Doc.  95-1730  Filed  1-27-95;  8:45  am) 

BILLING  CODE  4710-24-M 


[Public  Notice  2153] 

Shipping  Coordinating  Committee; 
Subcommittee  on  Safety  of  Life  at  Sea 
Working  Group  on  Fire  Protection; 
Meeting 

The  U.S.  Safety  of  Life  at  Sea  (SOLAS) 
Working  Group  on  Fire  Protection  will 
conduct  an  open  meeting  on  March  22. 
1995.  at  9:30  a.m.  in  Room  2415  at  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  Washington,  DC  20593.  The 
purpose  of  the  meeting  will  be  to 
prepare  for  discussion  anticipated  to 
take  place  at  the  Fortieth  Session  of  the 
International  Maritime  Organization's 
Subcommittee  on  Fire  Protection, 
scheduled  for  July  17.  1995. 

The  meeting  will  focus  on  proposed 
amendments  to  SOLAS  for  the  fire 
safety  of  commercial  vessels.  Specific 
discussion  areas  include:  Smoke  and 
toxicity,  closing  mechanisms  of  fire 
doors,  heat  radiation  through  windows 
and  glass  partitions,  sprinkler  systems 
and  fixed  water  spraying  systems, 
emergency  escape  breathing  devices, 
high  speed  craft,  criteria  for  maximum 
fire  loads,  fire  safety  measures  for  deep 
fat  cooking  equipment,  foam 
concentrates,  phasing  out  of  halons. 
interpretations  to  SOLAS  74.  role  of  the 
human  element  in  maritime  casualties, 
safety  of  passenger  submersible  craft, 
smoke  control  and  ventilation,  fire 
safety  aspects  of  composite  materials 
used  on  board  ships,  and  matters 
relating  to  tanker  safety. 

Additionally,  the  need  for  research 
and  development  in  the  area  of  fire 
protection  will  be  discussed  in  an  effort 
to  promote  new  technology  that  will 
positively  impact  both  safety  and 
market  competitiveness.  Comments  will 
be  directly  solicited  on  what  research 
areas  are  viewed  by  industry  as  most 
critical  to  their  safety  and  business  goals 
and  how  best  to  accomplish  the 
necessary  work.  A  partnership  initiative 
between  the  Coast  Guard,  industry,  and 
other  third  party  organizations  will  be 
proposed. 

Interested  members  of  the  public  are 
encouraged  to  attend.  For  further 
information  regarding  the  meeting  of  the 
SOLAS  Working  Group  on  Fire 


Protection  contact  Mr.  Jack  Booth  at 
(202)  267-299;|. 

Dated:  January  13,1995. 

Marie  Murray, 

Executive  Secret(  i^y.  Shipping  Coordinating 
Committee. 

IFR  Doc.  95-212$  Filed  1-27-95;  8:45  am] 

aiLUNG  CODE  471(M>7-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatio.i  Administration 

Availability  of  Solicitation  for 
Explosive  Detection  System  (EDS) 
Demonstration  Project  Cooperative 
Agreement 


AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Notice 
solicitation. 


af  availability  of 


SUMMARY:  The  FAA  is  authorized  under 
section  107  of  the  Aviation  Security 
Improvement  Act  of  1990  (Pub.  L.  101- 
604)  to  award  grants  and  to  enter  into 
cooperative  agreements  to  fund  research 
to  improve  aviation  security.  A 
cooperative  agreement  is  used  instead  of 
a  research  grant  when  substantial 
involvement  by  the  FAA  in  the  research 
activity  is  anticipated.  The  FAA  is 
soliciting  proposals  from  eligible 
applicants  to  enter  into  one  or  more 
cooperative  agreements  for  an  Explosive 
Detection  System  (EDS)  Demonstration 
Project  to  be  temporarily  installed  at  a 
qualified  airport. 

DATES:  Requests  for  the  solicitation  must 
be  received  before  February  14, 1995. 
The  solicitation  will  open  February  14. 
1995  and  will  close  March  16.  1995.  All 
applications  responsive  to  the 
solicitation  must  be  received  on  or 
before  March  16,  1995. 
ADDRESSES:  Inquiries  regarding  this 
matter  should  be  detected  to:  EDS 
Proposals,  Federal  Aviation 
Administration  Technical  Center,  Office 
of  Research  and  Technology 
Applications,  Grants  Officer,  ACL-1, 
Building  270,  Room  B115,  Atlantic  City 
International  Airport,  NJ  08405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  of  a  technical  nature  may  be 
addressed  to  Mr.  Tom  Guarini  at  (609) 
485-7098.  Questions  related  to  grants 
and  cooperative  agreements  may  be 
addressed  to  Ms.  Kathleen  Fazen  at 
(609)485^431. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  107  of  Pub.  L.  101-604.  The 
Aviation  Security  Improvement  Act  of 
1990,  provides  for  grants  to  colleges, 


universities,  and  other  appropriate 
research  institutions  and  facilities  with 
demonstrated  ability  to  conduct 
research  in  technologies  and  procedures 
to  counteract  terrorist  acts  against  civil 
aviation  (49  U.S.C.  44912).  The  purpose 
of  the  EDS  Demonstration  Project  is  to 
evaluate  the  feasibility,  effectiveness, 
and  suitability  of  an  advanced,  FAA 
certified  EDS  being  considered  for  full 
deployment  to  protect  civil  aviation 
from  terrorist  and  other  criminal  action. 
This  effort  will  involve  using  an  FAA 
certified  EDS  as  the  key  element  in  a 
Baggage  Inspection  System  (BIS).  The 
grantee  shall  design  and  install  the  BIS 
within  12  months  of  award,  deploy  it  for 
up  to  12  months  at  a  Category  X  Airport 
to  inspect  all  checked  baggage  traveling 
to  extraordinary  security  locations,  and 
collect  data.  The  BIS  includes  all 
materials,  equipment,  facilities,  baggage 
control  system  interfaces,  procedures, 
training,  personnel,  specie!  coordinating 
agreements,  logistics  support,  threat 
containment  and  disposal  provisions, 
security,  safety  and  technical  data 
necessary  to  install,  operate,  and  remove 
the  system.  The  BIS  shall  provide  a 
capability  to  load,  automatically 
inspect,  and  unload  baggage.  It  also 
shall  include  a  capability  to  track  all 
bags  and  resolve  alarms. 

Additional  requirements  are 
identified  in  the  solicitation:  FAA 
Cooperative  Agreement  for  Explosives 
Detection  System  (EDS)  Demonstration 
Project  Solicitation  95.2.. 

II.  Eligibility 

-    The  applicant  must  be  a  US  Flagged 
Air  Carrier  handling  approximately  10 
to  15  daily  flights  from  its  proposed  site 
at  a  Category  X  Airport  to  extraordinary 
security  locations. 

Specific  selection  criteria  is  set  out  in 
the  solicitation. 
Clyde  A.  Miller, 

Manager,  ATM  Automation  Division,  ARD- 
100. 

IFR  Doc.  95-2243  Filed  1-27-95:  8:45  am] 
BILUNG  CODE  4910-13-M 


RTCA,  Inc.,  Special  Committee  193, 
Fifth  Meeting;  Standards  for  Airport 
Security  Access  Control  Systems 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63,  5  U.S.C,  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
183  meeting  to  be  held  February  22-23, 
1995.  The  meeting  will  be  held  at  the 
RTCA  conference  room,  1140 
Connecticut  Avenue.  NW.,  Suite  1020, 
Washington,  DC  20036. 

Time: 
First  Day  1330-1630.  Plenary 


Second  Day  0900-1200,  Plenary 
Note:  Working  Croups  will  meet  on  second 
day  1200-1630*  (as  required). 

Agenda  will  be  as  follows:  (1) 
Administrative  remarks;  (2)  General 
introductions;  (3)  Approval  of  agenda; 
(4)  Approval  of  the  minutes  of  the 
fourth  meeting  held  January  18-19, 
1995:  (5)  SC-183  Meeting  schedule 
March-September,  1995;  (6)  Revised 
product  structure  outline — MASPS 
Format;  (7)  Working  group  progress 
reports;  (8)  Other  business;  (9)  Date  and 
place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington.  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington.  DC.  on  January  23, 
1995. 

David  W.  Ford, 

Designated  Officer. 

[FR  Doc.  95-2238  Filed  1-27-95;  8:45  am] 

BILLING  CODE  4910-1»-M 


Flight  Service  Station  at  Spokane,  WA; 
Closing 

Notice  is  hereby  given  that  on  or 
about  March  1,  1995,  the  flight  service 
station  at  Spokane,  Washington,  will  be 
closed.  Services  to  the  aviation  public 
formerly  provided  by  this  facility  will 
be  provided  by  the  automated  flight 
ser\'ice  station  in  Seattle,  Washington. 
This  information  will  be  reflected  in  the 
FAA  Organization  Statement  the  next 
time  it  is  issued.  Sec.  313(a)  of  Federal 
Aviation  Act  of  1958,  as  amended,  72 
Stat.  752;  49  U.S.C.  App.  1354(a). 

Issued  in  Seattle.  Washington,  on  )anuary 
26,  1995. 

Frederick  M.  Isaac, 

Regional  Administrator,  Northwest  Mountain 
Region. 
IFR  Doc.  95-2236  Filed  1-27-95:  8:45  am] 

BILLING  CODE  491&-13-M 


Notice  of  Intent  to  Rule  on  Application 
to  Use  a  Passenger  Facility  Charge 
(PFC)  at  Lewiston-Nez  Perce  County 
Airport,  Submitted  by  the  City  of 
Lewiston  and  Nez  Perce  County, 
Lewiston,  Id 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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action:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  PFC  revenue  at 
Lewiston-Nez  Perce  County  Airport 
under  the  provisions  of  the  49  U.S.C. 
40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  1. 1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SVV.  Suite  250; 
Renton,  WA  98055^056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robin  L. 
Turner,  Airport  Manager,  at  the   . 
following  address:  Lewiston-Nez  Perce 
County  Airport,  1134  F  Street.  Lewiston. 
Idaho  83501. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Lewiston-Nez 
Perce  County  Airport,  under  §  158.23  of 
part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sandra  Simmons,  (206)  227-2656; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue,  Suite  250;  Renton. 
Washington  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  PFC 
revenue  at  Lewiston-Nez  Perce  County 
Airport,  under  the  provisions  of  49 
U.S.C.  40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
The  City  of  Lev\'iston  and  County  of  Nez 
Perce  has  also  requested  that  their 
previous  application  be  amended.  This 
amendment  request  will  be  addressed 
under  Federal  Aviation  Regulation  part 
158.37(b)(1).  On  February  3,  1994,  the 
FAA  issued  a  Record  of  Decision 
approving  the  applicant's  application 
for  an  Impose  Only  PFC  in  the  amount 
of  $229,610.  with  an  effective  date  of 
May  1,  1994.  Collection  of  the  PFC 
charge  commenced  July  1, 1994.  The 
increased  amount  identified  in  the 
current  application  reflects  action,  by 
the  City  of  Lewiston  and  County  of  Nez 
Perce,  to  identify  a  more  accurate 
estimate  of  costs  and  necessary  scope. 
This  was  accomplished  through  the 
development  of  a  feasibility  study. 

On  January  24,  1995,  the  FAA  ' 
determined  that  the  application  to  use 


revenue  from  a  PFC  submitted  by  the 
Lewiston-Nez  Perce  County  Airport  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  May  12,  1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  July  1 , 
1994. 

Proposed  charge  expiration  date:  July 
1,2003. 

Total  estimated  PFC  revenues: 
$835,458.00. 

Brief  description  of  proposed  project: 
Terminal  building  expansion  and 
remodel. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Charter 
carriers  or  air  taxis  which  comprise  less 
than  1%  of  total  enplanements.  More 
specifically,  those  operations  by  Air 
Taxi/Commercial  Operators  when 
enplaning  revenue  passengers  in 
limited,  irregular,  special  service  air 
taxi/commercial  operations  such  as  air 
ambulance  services,  non-stop 
sightseeing  flights  that  begin  and  end  at 
the  airport  and  are  concluded  with  a  25 
mile  radius  of  the  airport,  and  other 
limited,  irregular,  special  service 
operations  by  such  air  taxi/commercial 
operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region.  Airports 
Division,  ANM-600,  1601  Lind  Avenue 
S.W..  Suite  540.  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may.  upon 
request,  inspect  the. application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Lewiston- 
Nez  Perce  County  Airport. 

Issued  in  Renton,  Washington  on  January 
24.  1995. 
David  A.  Field, 

.Manager,  Planning,  Progmmming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

|FR  Doc.  95-2246  Filed  1-27-95;  8:45  ami 

BILUNG  CODE  4910-13-M 


DEPARTMErfT  OF  THE  TREASURY 

Senior  Executive  Service; 
Departmental  Performance  Review 
Board 

agency:  Treasury  Department. 


ACTION:  Notice  of  members  of  the 
departmental  Performance  Review 
Board  (PRE).  e 

SUMMARY:  Pursuant  to  5  U.S.C. 
4314(c)(4).  this  notice  announces  the 
appointment  of  members  of  the 
liepartmental  PRB.  The  purpose  of  this 
PRB  is  to  review  and  make 
recommendations  concerning  proposed 
performance  appraisals,  ratings,  bonuses 
and  other  appropriate  personnel  actions 
for  incumbents  of  SES  positions  for 
which  the  Secretary  or  Deputy  Secretary 
is  the  appointing  authority.  These 
positions  include  SES  bureau  heads, 
deputy  bureau  heads  and  certain  other 
positions.  The  Board  will  perform  PRB 
functions  for  other  key  bureau  positions 
if  requested. 

COMPOSITION  OF  DEPARTMENTAL  PRB:  The 
Board  shall  consist  of  at  least  three 
members.  In  the  case  of  an  appraisal  of 
a  career  appointee,  more  than  half  the 
members  shall  consist  of  career 
appointees.  The  names  and  titles  of  the 
PRB  members  are  as  follows: 
George  Munoz,  Assistant  Secretary 

(Management) — Chairperson 
William  E.  Barreda,  Deputy  Assistant 

Secretary  (Trade  and  Investment 

Policy) 
Carlton  L.  Brainard.  Assistant 

Commissioner  (Management),  U.S. 

Customs  Service 
Robert  P.  Cesca,  Deputy  Insjiector 

General  '' 

Peter  H.  Daly,  Director,  Bureau  of 

Engraving  and  Printing 
Michael  P.  Dolan.  Deputy 

Commissioner,  Internal  Revenue 

Service 
Dennis  I.  Foreman.  Deputy  General 

Counsel 
William  H.  Cillers.  Director.  Office  of 

Assets  Forfeiture  Financial 

Management 
W.  Scott  Gould,  Deputy  Assistant 

Secretary.  Departmental  Finance  and 

Management 
Richard  L.  Gregg,  Commissioner,  Bureau 

of  Public  Debt 
Michar!  H.  Lane.  Deputy  Commissioner. 

U.S.  Customs  Service 
David  C.  Lee.  Assistant  Director 

(Projective  Research).  U.S.  .Secret 

Service 
John  W.  Magaw.  Director.  Bureau  of 

Alcohol.  Tobacco  and  Firearms 
Russell  D.  Morris.  Commissioner, 

Financial  Management  Service 
Crf?rald  Murphy.  Fiscal  Assistant 

Secretary 
Marcus  W.  Page.  Deputy  Fiscal 

Assistant  Secretary 
Alex  Rodriguez.  Deputy  Assistant 

Secretary.  Administration 
Kenneth  R.  Schtnalzbach.  Assistant 

General  Counsel  (General  Law  and 

Ethics) 


Charles  Schotta.  Deputy  Assistant 
Secretar\'  (Middle  East  and  Energy 
Policy)  " 

John  P.  Simpson,  Deputy  Assistant 
Secretary  (Regulatory,  Tariff  and 
Trade  Enforcement) 

Edwin  A.  Verburg,  Deputy  Chief 
Financial  Officer 

George  J.  Weise,  Commissioner,  U.S. 
Customs  Service 

DATES:  Membea^hip  is  effective  January 
30,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Breivis.  Department  of  the 
Treasury.  Acting  Director,  Office  of 
Personnel  Policy,  Annex  Building, 
Room  4150,  Pennsylvania  Avenue  at 
Madison  Place,  NVV.,  Washington,  DC 
20220,  Telephone:  (202)  622-1890  or 
622-1091  TDD. 


JMI 


This  notice  does  not  meet  the 
Department's  criteria  for  significant 
regulations. 
W.  Scott  Gould, 

Deputy  Assistant  for  Financial  Management. 
[PR  Doc.  95-2225  Filed  1-27-95;  8:45  am] 

BILLING  CODE  4810-2S-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985.  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978  (43  FR  13359.  March  29,  1978), 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (FR  27393,  July  2,  1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  e.xhibit,  "Treasures  of 
the  Sultans:  "Treasures  of  the  Sultan: 


Masterpieces  from  the  Topkapi  Palace 
Museum,  Istanbul,  Turkey"  (See  list '). 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  The  Museum  of 
Fine  Arts,  Houston  from  on  or  about 
April  19,  1995  through  June  11,  1995  is 
in  the  national  interest.  Public  Notice  of 
this  determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  )anuar\'  25,  1995. 
Les  Jin, 

General  Counsel. 
IFR  Doc.  95-2227  Filed  1-27-95;  8:45  am) 

BILLING  CODE  823(M)1-M 


'  .\  copy  of  this  list  may  be  obtained  by 
contacting  Mrs.  Carol  B.  Epstein.  Assistant  General 
Counsel,  at  619-.6981,  and  the  address  is  Room  700. 
U.S.  Information  Agency.  301  Fourth  Street. SW.. 
Washington.  DC.  20S47. 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  60.  No.  19 

Monday,  [aniiary  30,  19fl5 


This  section  o»  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSiON 

DATE  AND  TIME:  February  14, 199S,  2:00 
P.M.  (Eastern  Time). 

PLACE:  Conference  Room  oh  the  Ninth 
Floor  of  the  EEOC  Office  Building,  1801 
"L"  Street.  N.W..  Washington.  D.C. 
20507. 

STATUS:  Part  of  the  Meeting  will  be  open- 
to  the  public  and  part  of  the  Meeting 
will  be  closed. 

MATTERS  TO  BE  CONSIDERED: 

OPEN  SESSION: 

1.  Announcemem  of  Notation  Votes. 

2.  Report  on  Commission  Operations — 
Office  of  Federal  Operations. 

3.  Report  on  Information  Resource 
Management  Initiative — Information 
Resource  Management  Services — Office  of 
Management. 

CLOSED  SESSION: 

Litigation  Authorization:  General  Counsel/ 
Legal  Counsel  Recommendations. 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.)  Please  telephone  (202)  663-7100 
(voice)  and  (202)  663-4077  (TTD)  at  any  time 
for  information  on  these  meetings. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart.  Executive  Officer  on 
(202)  663-4070. 

Dated:  January  26,  1995. 
Frances  M.  Hart 

Executive  Officer.  Executive  Secwtariat. 
|FR  Doc.  95-2368  Filed  1-26-95;  2:46  pm| 
BILLING  COOE  67SO-06-M 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  ]anuar\-  23. 
1995.  60  FR  4475. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  January  25.  1995.  10:00  a.m. 

CHANGE  IN  THE  MEETING:  The  following 
Docket  Number  has  been  added  on  the 
Agenda  scheduled  for  January  25.  1995: 


Item  No..  Docket  No.  and  Company^ 

CACr-46— RP95-94-002,  NorAm  Gas 

Transmission  Company 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  95-2390  Filed  1-26-95;  3:54  pmj 
BILUNQ  OOOC  ITir-OI-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Thursday. 
February  2.  1995. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
N.VV..  Washington,  D.C,  20551. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda: 

Because  of  their  routine  nature,  no 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be  voted 
on  without  discussion  unless  a  member 
of  the  Board  requests  that  the  items  be 
moved  to  the  discussion  agenda. 

1.  Proposed  amendment  to  the  Board's 
risk-based  capital  guidelines  to  implement 
section  350  of  the  Riegle  Community 
Development  and  Regulatory  Improvement 
Act  of  1994  regarding  low-level  recourse 
transactions.  (Proposed  earlier  for  public 
comment;  Docket  No.  R-0835) 

2.  (a)  Propiosed  rulemaking  to  implement 
section  132  of  the  Federal  Deposit  Insurance 
Act  of  1991  regarding  safety  and  soundness 
standards  (proposed  earlier  for  public 
comment;  Docket  No.  R-0766);  and  (b) 
publication  for  contmient  of  proposed  asset 
quality  and  earnings  standards  to  implement 
section  318(a)  of  the  Riegle  Community 
Development  and  Regulatory  Improvement 
Act  of  1994. 

3  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Discussion  .Agenda: 

Please  note  that  no  discussion  items 
are  st:heduled  for  this  meeting. 

Note:  If  the  items  are  moved  from  the 
Summary  Agenda  to  the  Discussion  Agenda, 
discussion  of  the  items  will  be  recorded. 
Cassettes  will  then  be  available  for  listening 
in  the  Board's  Freedom  of  Information  Office, 
and  copies  can  be  ordered  fur  S5  per  t  assette 
by  tailing  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office.  Board  of 

Governors  of  the  Federal  Reserve  Svstein. 

Washington.  DC.  20551 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Covne,  As-sistant  to  the 
Board.  (202)  452-3204. 


Dated:  |anuar>'  26. 1995-  - 
lennifer ).  lohnson. 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  95-2293  Filed  1-26-95;  11:09  ami 

BILLING  COOE  S210-01-P 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  10:30 
a.m.,  Thursday.  February  2.  1995, 
following  a  recess  at  the  conclusion  of 
the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignment^,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  26. 1995. 
Jennifer ).  Johnson, 

Deputy  Secretary  of  the  Board.. 

IFR  Doc.  95-2294  Filed  1-26-95;  11  09  ami 

BILLING  COOE  6210-«1-P 

U.S.  RAILROAD  RETIREMENT  BOARD 

Notice  of  Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  January  27,  1995.  10:00  a.m., 
at  the  Board's  meeting  room  on'the  8th 
floor  of  its  headquarters  building.  844 
North  Rush  Street,  Chicago,  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

(1)  Posting  and  Filling  of  Vacant  Positions. 

(2)  Termination  of  Survivor  Benefits. 
(1)  Field  Office  Vacancies. 

(4)  Fiscal  Year  1995  Budget  .Mloaitions. 

(5)  Railroad  Retirement  Board  Handbook 
(Blue  Book). 

(6)  Liibor  Counsel 

(7)  Management  Represenlalion  to  the  RRB 
I,'artnership  (ijiincil 


(8)  Legislative  Package  for  the  Fiscal  Year 
1996  Budget  Submission. 

(9)  O.MB  Memorandum  M-95-02 
(Formation  of  Expert  Team  to  Improve 
Coordination  of  Individual  Benefits  Systems 
and  Programs). 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Dated:  January  24. 1995. 
Beatrice  Ezerski, 

Secretary  to  the  Board. 

IFR  Doc.  95-2272  Filed  1-26-95;  9:17  ami 

BILLING  CODE  7905-01 -M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 


IMI 


Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  January  30,  1995. 

A  closed  meeting  will  be  held  on 
Thursday,  February  2,  1995,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 


The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 
February  2, 1995,  at  10:00  a.m.,  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  injunctive  actions. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  January  26, 1995. 
Jonathan  G.  Katz, 
Secretary. 

IFR  Doc.  95-2389  Filed  1-26-95;  3:54  pm| 
BtLUNG  COOE  8010-01-M 
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Corrections 


Federal  Register 

Vol.  60.  No.  19 

Monday.  January  30,  1995 


BIUING  COOe  150M1-O 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rute, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  arxj  appear  In 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9  CFR  Parts  317  and  381 

[Docket  No.  94-029F] 

Nutrition  Lat)eling  of  Meat  and  Poultry 
Products;  Codification 

Correction 

in  rule  document  94-32105  beginning 
on  page  174  in  the  issue  of  Tuesday. 
January  3.  1995  make  the  following 
correction: 

§381.461    [Corrected] 

On  page  213,  in  §381.461,  in  the  third 
column  the  following  paragraphs  were 
omitted^nd  should  appear  before 
paragraph  (5). 

[3)  The  terms  defined  in  paragraph 
(b)(2)  of  this  section  may  be  used  on  the 
label  or  in  labeling  of  a  meal-type 


product  as  defined  in  §381.413(1). 
provided  that: 

(i)  The  product  contains  35  mg  or  less 
of  sodium  per  100  g  of  product;  and 

(ii)  If  the  product  meets  this  condition 
without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  the  sodium 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches. 

(4)  The  terms  "low  sodium,"  "low  in 
sodium."  "little  sodium."  "contains  a 
small  amount  of  sodium,"  or  "low 
source  of  sodium"  may  be  used  on  the 
label  and  in  labeling  of  products,  except 
meal-type  products  as  defined  in 
§381.413(1).  provided  that: 

(i)(A)  The  product  has  a  reference 
amount  customarily  consumed  greater 
than  30  g  or  greater  than  2  tbsp  and 
contains  140  mg  or  less  sodium  per 
reference  amount  customarily 
consumed;  or 

(B)  The  product  has  a  reference 
amount  customarily  consumed  of  30  g 
or  less  or  2  tbsp  or  less  and  contains  140 
mg  or  less  sodium  per  reference  amount 
customarily  consumed  and  per  50  g  (for 
dehydrated  products  that  must  be 
reconstituted  before  typical 
consumption  with  water  or  a  diluent 
containing  an  insignificant  amount,  as 
defined  in  §381.409(f)(l).  of  all 
nutrients  per  reference  amount 


customarily  consumed,  the  per-50-g 
criterion  refers  to  the  "as  prepared" 
form);  and 

(ii)  If  the  product  meets  these 
conditions  without  the  benefit  of  special 
processing,  alteration,  formulation,  or 
reformulation  to  lower  the  sodium 
content,  it  is  labeled  to  clearly  refer  to 
all  products  of  its  type  and  not  merely 
to  the  particular  brand  to  which  the 
label  attaches. 

BILUMO  CODE  1S06-01-O 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoshperic 
Adminstration 

50  CFR  Parts  61 1 .  675.  and  676 
[Docket  No.  941241-4341;  I.D.  112394B] 

Foreign  Fishing;  Groundfish  Fishery  of 
the  Bering  Sea  and  Aleutian  Islands; 
Limited  Access  Management  of 
Federal  Fisheries  In  and  Off  of  Alaska 

Correction 

In  rule  document  94-30726  beginning 
on  page  64346  in  the  issue  of 
Wednesday,  December  14,  1994  make 
the  following  correction: 

On  page  64348.  Table  2  was 
published  incorrectly  and  should 
appear  as  set  forth  below: 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  61 1 ,  675  and  676 

[Docket  No.  941242-4342;  I.D.  111494A] 

Foreign  Fishing;  Groundfish  Fishery  of 
the  Bering  Sea  and  Aleutian  Islands; 
Limited  Access  Management  of 
Federal  Fisheries  In  and  Off  of  Alaska 

Correction         j 

In  proposed  rule  document  94-30727 
beginning  on  page  64383  in  the  issue  of 
Wednesday.  December  14.  1994  make 
the  following  correction: 

On  page  64387.  in  Table  2.  under  the 
Non-roe  season  heading,  in  the  60% 


column,  in  the  Offshore  and  Total 
entries  for  the  Aleutian  Islands  and  in 
all  entries  for  Bogoslof  "Do."  should 
read  "Remainder". 

BILLING  CODC  150S-01-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-060-05-2050-00] 

Collection  of  Entrance  Fees  for 
Specific  Caves  in  Areas  Listed  as 
"Special  Areas"  and  Special 
Recreation  Management  Areas  (SRMA) 
Within  the  Bureau  of  Land 
Management  Roswell  District,  New 
Mexico 

Correction 

In  notice  document  95-1226 
beginning  on  page  3869  in  the  issue  of 


Thursday.  January  19, 1995,  make  the 
following  corrections: 

On  page  3870: 

1.  In  the  first  column,  under  DATES,  in 
the  second  line  "for  April  19,  1995" 
should  read  "until  April  19,  1995". 

2.  In  the  second  column,  beginning  in 
the  sixth  line,  "derived  for  money" 
should  be  removed. 

3.  In  the  same  column,  under 
paragraph  2.  in  the  eighth  hne  from  the 
bottom,  "careers"  should  read  "cavers" 

BILLING  COOE  1S05-01-O 


Table  2.— Proposed  Seasonal  Allowances  of  the  Inshore  and  Offshore  Coiviponent  Allocations  of  Pollock 

TACs.'-^ 


Subarea 


Bering  Sea: 
Inshore  ..., 
Offshore  . 
Total 


Aleutian  Islands: 

Inshore 

Offshore 

Total  ... 
Bogoslof: 

Inshore  

Offshore 

Total  ... 


TAC 


1,330.000 


56.600 


1.000 


ITAC 


395.675 

734.825 

1,130.500 


16.838 
31 .272 
48.110 


298 
552 
850 


Roe  season* 


45% 


178,054 
330,671 
508.725 


40% 


158.270 
293.930 
452.200 


16.838 
31 ,272 
48.110 

298 
552 
850 


Non-roe  season ' 


55% 


217,621 
404.154 
621.775 


60% 


237,405 
440.895 
678.300 


remainder, 
remainder, 
remainder. 

remainder, 
remainder, 
remainder. 


'  TAC  =  total  aiiowabte  catcfi. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  194 
[FRL-5142-4] 
RIN  2060-AE30 

Criteria  for  the  Certification  and 
Determination  of  the  Waste  Isolation 
Pilot  Plant's  Compliance  With 
Environmental  Standards  for  the 
Management  and  Disposal  of  Spent 
Nuclear  Fuel,  High-Level  and 
Transuranic  Radioactive  Wastes' 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  criteria  for 
certifying  and  determining  whether  the 
Department  of  Energy's  Waste  Isolation 
Pilot  Plant  (WIPP)  complies  with 
disposal  standards  set  forth  in  40  CFR 
part  191  (Environmental  Standards  for 
the  Management  and  Disposal  of  Spent 
Nuclear  Fuel.  High-Level  and 
Transuranic  Radioactive  Wastes).  EPA  is 
required  to  promulgate  these  criteria 
under  the  1992  Waste  Isolation  Pilot 
Plant  Land  Withdrawal  Act  (WIPP 
LWA).  These  criteria  will  be  used  by  the 
Agency  in  ascertaining  whether  the 
WIPP  disposal  system  complies  with  the 
disposal  standards. 
DATES:  Comments  on  today's  proposal 
must  be  received  by  May  1,  1995.  Public 
hearings  on  today's  proposal  will  be 
held  in  New  Mexico.  A  separate 
annoucement  will  be  published  in  the 
Federal  Register  to  provide  public 
hearing  information. 
ADDRESSES:  Comments  should  be 
submitted,  in  duplicate,  to:  Docket  No. 
A-92-56.  Air  Docket,  room  M-1500 
(LE-131),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  See  additional 
docket  information  in  the 
SUPPLEMENTARY  INFORMATION. 
FOR  FURIHE'^  INFORMATION  CONTACT: 
Mary  Krufif"!  or  Martin  Offutt;  telephone 
number  [ZLiZ]  2.13-9310;  address: 
Criteria  and  Standards  Division,  Mail 
Code  6602J,  ILS.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  DC  20460.  An  addendum 
to  the  supplementary  information 
provided  in  today's  notice  is  located  in 
Docket  No.  A-92-567Tfir  copies  of  this 
addendum  and  the  Background 
Information  Document  and  Economic 
Impact  Analysis  prepared  for  this 
proposed  rule,  contact  Mary  Kruger  at 
the  above  phone  number  and  address. 
SUPPLEMENTARY  INFORMATION:  As 
discussed  below,  the  scope  of  today's 


proposal  is  limited  to  proposed  criteria 
for  certifying  and  determining  whether 
the  Waste  Isolation  Pilot  Plant  (WIPP)  in 
New  Mexico  complies  with  the  disposal 
standards  set  forth  in  40  CFR  part  191. 
Accordingly,  comments  should  be 
similarly  limited  in  scope;  e.g., 
comments  should  not  address  the 
Agency's  recently  promulgated 
radioactive  waste  disposal  standards — 
40  CFR  part  191  (58  FR  66398, 
December  20,  1993)— or  whether  WIPP 
should  be  used  as  a  disposal  facility. 

The  U.S.  Department  of  Energy  (DOE) 
is  developing  the  Waste  Isolation  Pilot 
Plant  (WIPP)  near  Carlsbad  in 
southeastern  New  Mexico  as  a  potential 
deep  geologic  repository  for  the  disposal 
of  defense  transuranic  (TRU)  radioactive 
waste  currently  being  stored  on  Federal 
reservations  in  Washington,  Ohio, 
Idaho,  New  Mexico,  Tennessee,  South 
Carolina,  Nevada  and  Colorado.  TRU 
waste  consists  of  materials  containing 
one  or  more  elements  having  atomic 
numbers  greater  than  92,  in 
concentrations  greater  than  100 
nanocuries  of  alpha-emitting  TRU 
isotopes  per  gram  of  waste,  with  half- 
lives  greater  than  20  years.  Most  TRU 
waste  consists  of  items  that  have 
become  contaminated  as  a  result  of 
activities  associated  with  the  production 
of  nuclear  weapons,  e.g.,  rags, 
equipment,  tools,  and  organic  and 
inorganic  sludges.  TRU  waste  is  often 
mixed  with  hazardous  chemical 
constituents. 

Before  beginning  disposal  of 
radioactive  waste  at  the  WIPP,  DOE 
must  demonstrate  that  the  WIPP 
complies  with  the  Environmental 
Protection  Agency's  (EPA)  radioactive 
waste  standards  at  40  CFR  part  191 
(Environmental  Standards  for  the 
Management  and  Disposal  of  Spent 
Nuclear  Fuel,  High-Level  and 
Transuranic  Radioactive  Wastes). 

On  October  30,  1992,  the  Waste 
Isolation  Pilot  Plant  Land  Withdrawal 
Act  (WIPP  LWA)  was  enacted  (Pub.  L. 
102-579).  The  WIPP  LWA  contains 
numerous  provisions  pertai.ilng  to 
EPA's  role  in  overseeing  DUL's 
activities  at  the  WIPP,  including 
requirements  for  the  development  and 
implementation  of  the  40  CFR  part  191 
disposal  standards  as  they  are  applied  to 
the  WIPP.  Specifically,  section  8(a)  of 
the  WIPP  LWA  reinstated  all  of  the 
remanded  disposal  standards  e.xcept 
those  aspects  of  the  individual  and 
ground-water  protection  requirements 
which  the  court  found  problematic  in 
NRDCv.  U.S.  EPA.  The  WIPP  LWA 
requires  EPA  to  certify  and  determine 
whether  or  not  the  WJPP  will  comply 
with  the  Agency's  final  radioactive 
waste  disposal  standards. 


"Certification"  refers  to  any  initial 
certification  of  compliance  of  DOE's 
application  for  the  WIPP  with  subparts 
B  and  C  of  40  CFR  part  191  (see  section 
8(d)  of  the  WIPP  LWA). 
"Determination"  refers  to  any 
subsequent  decisions  by  the  Agency 
(required  every  5  years  by  the  WIPP 
LWA)  of  whether  the  WIPP  continues  to 
be  in  compliance  with  subparts  B  and    * 
C  of  40  CFR  part  191  (see  section  8(f)  of 
the  WIPP  LWA).  In  order  to  certify  or 
determine  compliance,  the  Agency  will 
be  issuing  criteria  for  assessing 
compliance  with  the  final  disposal 
standards,  as  required  bv  section  8(c)  of 
the  WIPP  LWA.  On  February  11,  1993, 
as  a  first  step  in  the  development  of 
compliance  criteria,  EP.'\  issued  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  soliciting 
comments  on  issues  associated  with  the 
development  of  compliance  criteria.  (58 
FR  8029.)  The  next  step  in  the  evolution 
of  these  criteria  is  occurring  today  with 
the  issuance  of  proposed  compliance 
criteria. 

Objective  and  Implementation  of 
Today's  Proposed  Criteria 

Under  authority  of  the  WIPP  LWA. 
the  Agency  is  proposing  criteria  for 
certifying  and  determining  whether  the 
Department  of  Energy's  (DOE)  Waste 
Isolation  Pilot  Plant  (WIPP)  will  comply 
with  the  Agency's  radioactive  waste 
disposal  standards  set  forth  in  40  CFR 
part  191.  Tho  WIPP  LWA  specifies  that 
underground  emplacement  of 
transuranic  wastes  for  disposal  at  the 
WIPP  mav  not  commence  unless  and 
until  EPA  certifies  that  the  WIPP  facilitv 
will  comply  with  40  CFR  part  191. 
subparts  B  and  C.  If  the  Agency  certifies 
compliance,  the  WIPP  LWA  requires 
EPA  to  subsequently  conduct  periodic 
determinations  of  continued  compliance 
throughout  waste  disposal  operations  at 
the  WIPP.  Criteria  contained  in  today's 
notice  address  any  initial  certification  of 
compliance  as  well  as  any  subsequent 
determinations  of  continued 
compliance.  When  final  compliance 
criteria  are  promulgated  as  Agency 
regulations,  EPA  will  be  responsible  fur 
assuring  that  the  requirements  are 
properly  imnlemented. 

Importantly,  today's  proposal  is 
limited  to  consideration  of  the  WlPP's 
compliance  with  the  disposal 
regulations  found  in  subparts  B  and  C 
of  40  CFR  part  191  (which  include 
containment  requirements,  assurance 
requirements,  individual  protection 
requirements,  and  ground-water 
protection  requirements).  These 
compliance  criteria  do  not  address 
compliance  with  the  management  and 
storage  regulations  found  in  subpart  A 
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of  40  CFR  pari  191.  The  Agency  plans 
to  issue  guidance  addressing 
implementation  of  subpart  A  at  a  later 
date. 

The  Agency  also  wishes  to  make  clear 
(hat  today's  proposal  does  not  address 
compliance  with  all  of  the  requirements 
of  the  WIPP  LWA.  Rather,  today's 
proposal  is  limited  to  those 
requirements  of  the  WIPP  LWA  which 
pertain  to  the  WIPP's  compliance  with 
the  disposal  standards  in  40  CFR  part 
191.  For  example,  today's  proposal  does 
not  address  the  WIPP's  compliance  with 
EPA  regulations  developed  pursuant  to 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)  or  any  other 
environmental  laws  or  regulations.  EPA 
intends  to  address  compliance  with  the 
balance  of  these  additional  laws  and 
regulations  through  compliance  plans 
being  developed  by  EPA's  Region  VI. 
For  more  information  regarding  the 
Region's  activities,  please  write  to  EPA 
Region  VI,  1445  Ross  Avenue.  Dallas. 
Texas  75202-2733;  Attn:  Chuck  Byrum. 

EPA  has  prepared  a  document 
entitled  "Implementation  Strategy  for 
the  Waste  Isolation  Pilot  Plant  Land 
Withdrawal  /\ct  of  1992  "  (EPA  402-R- 
93-002,  March  1993)  which  explains  in 
mom  detail  the  Agency's  roles  and 
n;sp(msibilitifls  under  the  WIPP  LWA. 
For  more  information  concerning  the 
Implementation  Strategy  D«icument, 
ple.asn  write  tOthe  Policy  and  Public 
Information  Sw:tion,  Office  of  Radiation 
and  Indoor  Air.  U.S.  EPA.  Mail  Code 
6602J.  401  M  it.,  S.W..  Washington, 
D.C.  20460  or  Kill  the  EPA  WIFP 
Information  LJneat  1-800-33 1-WIl'P. 

Additional Odcket  Information 

The  Agency  is  currently  maintaining 
lh(!  following  iJiihlic  information 
dockets:  (I)  oAtket  No.  A-92-56. 
located  in  room  1500  (first  floor  in 
Waterside  Mali  near  tlie  Washington 
Information  Center),  U.S.  Environmental 
Protection  Ag(  n<:>'.  401  M  Street.  S.W.. 
Washington,  ILC.  204S0  (open  from  8:00 
a.m.  to  4:00  p.  ii.  on  weekdays);  (2) 
EP/\'s  docket  i  it  the  Gcvernnienl 
I'ublic;ations  C  apartment  of  thi; 
Zimmerman  Libniry  of  the  University  of 
Nnw  Mexico  liiated  in  Albuquerque. 
New  Mexico  (upon  from  8:00  a.m.  to 
9:00  p.m.  on  Mbnday  through  Thursday. 
8:00  am.  to  5:  )b  p.m.  on  Friday,  9:00 
am.  to  5:00  p.  n.  on  Saturday,  and  1:00 
p.m.  to  9:00  p.m.  on  Sunday);  (3)  EPA's 
docket  in  the  I  t>gelson  Library  of  the 
College  of  Sanl«  Fe  in  .Santa  Fe,  New 
Mexico  located  at  1600  St.  Michaels 
Drive  (open  from  8:00  a.m.  to  12:00 
midnight  on  Monday  through  Thursdi«y. 
8:00  a.m.  to  5:00  p.m.  on  Friday,  9:00 
a.m.  to  5:00  p.|0.  on  Saturday,  1:00  p.m. 
to  9:00  p.m.  on  Sunday);  and  (4)  EPA's 


do<;kef  in  the  Municipal  Librar>'  of 
Carlsbad,  New  Mexico  located  at  101  S. 
Halogueno  (open  from  10:00  a.m.  to  9:00 
p.m.  on  Monday  through  Thursday. 
10:00  a.m.  to  6:00  p.m.  on  Friday  and 
Saturday,  and  1:00  p.m.  to  5:00  p.m.  on 
Sunday).  As  provided  in  40  CFR  part  2. 
a  reasonable  fee  may  be  charged  for 
photocopying  docket  materials. 

Description  of  Proposed  Criteria 

The  proposed  criteria  consist  of  four 
subparts.  Each  of  these  subparts  is 
di.scussed  in  more  detail  below. 

Subpart  A — General  Pmvisions 

Subpart  A  is  chiefly  concerned  with 
identifying  the  purpose,  scope  and 
applicability  of  the  criteria,  defining 
terms,  setting  forth  requirements 
regarding  communications,  addressing 
conditions  of  compliance  certification 
and  determinations,  incorporating 
publications  by  reference,  and  providing 
for  alternative  provisions  if  future 
information  indicates  a  need  to  modify 
the  criteria.  The  specific  provisions  of 
Subpart  A  are  discussed  below. 

Purpose,  Scope,  and  Applicability 

Under  Section  7(b)  of  the  WIPP  LWA. 
the  DOE  cannot  dispose  of  transuranic 
waste  at  the  WIPP  until  the  EPA 
certifies  that  the  WIPP  is  in  compliance 
with  the  Agency's  radioactive  waste 
disposal  .standards  set  fo.rth  in  40  CFR 
part  :91.  In  addition,  under  Section  8(f) 
of  the  WIPP  LWA,  not  later  than  five 
years  after  initial  receipt  of  waste  for 
disposal  at  the  WIPP,  and  every  five 
years  thereafter  until  the  end  of  the 
decommissioning  phase  (as  defined  in 
section  2  of  the  WIPP  LWA).  DOE  is 
required  to  submit  to  the  Administrator 
documentation  of  contitujed  compliance 
with  the  Agency's  dispi)aHl  standards. 
EPA  is  proposing  tu  specify  that  these 
criteria  will  apply  to  any  certification  of 
compliance  or  determination  of 
continued  compliance  under  these 
sections  of  the  WIPP  LWA.  The 
Administrator  will  review  any 
complia.'ice  applications  (hereinafter, 
the  term  "compliance  applications" 
refers  to  applications  for  certification  of 
compliance  under  section  8(d)  of  the 
WIPP  LWA  as  well  as  applications  for 
determinations  of  continued  complianci 
under  section  8(f)  of  the  WIPP  LWA)  • 
and  will  utilize  these  criteria  to 
ascertain  whetrier  such  applications 
demonstrate  compliance  with  subparts 
B  and  C  of  40  CFR  part  191.  The 
Administrator's  certification  or 
determination  of  compliance  for  the 
WIPP  facility  will  depend  on  satisfying 
the  specific  requirements  of  each 
section  of  these  criteria. 


Uefinitions 

In  an  effort  to  be  consistent  with  the 
disposal  standards  set  forth  in  40  CFR 
part  191,  the  Agency  is  proposing  that, 
unless  otherwise  indicated,  all  terms  in 
the  criteria  have  the  same  meaning  as 
terms  found  in  the  disposal  n>gulations. 

Conununications 

The  Agency  is  proposing  to  specify 
that  any  compliance  applications  shall 
be  addressed  to  the  Administrator  and 
shall  be  signed  by  the  Secretary.  Any 
other  communications  concerning 
compliance  applications  for  the  WIPP 
shall,  likewise,  be  addressed  to  the 
Administrator  and  shall  be  signed  by 
the  Secretary  or  the  Secretary's 
authorized  representative. 

Conditions  of  Compliance  Certification 
and  Determination 

EPA  is  proposing  that  any 
certification  or  determination  issued  by 
the  Agency  pursuant  to  the  WIPP  LWA 
may  include  any  conditions  that  the 
Administrator  finds  neccssarv'  to 
support  a  compliance  certification  or 
detennination.  In  addition,  EPA  is 
proposing  that  any  certification  or 
determination  of  compliance  be 
potentially  subject  to  modification, 
suspension,  or  revocation  for  cause.  The 
Agency  believes  that  such  conditions 
are  necessary  in  order  to  guard  against 
the  possibility  that  the  disposal  system 
docs  not  perform  as  expected  (i.e., 
according  to  predictions  contained  in 
compliance  appUcations). 

Any  certification  or  determination  of 
tlie  WIPP's  compliance  will  be  based 
upon  the  information  contained  in  any 
compliance  application  submitted  to  tho 
Administrator  and  upon  other  a\ailabln 
information  relevant  to  the  application. 
So  long  as  the  contents  of  the 
application  remain  valid,  the  current 
certification  or  determination  will 
remain  valid.  However,  if  the 
information  contained  in  the 
application  becomes  invalid  due  tu 
unanticipated  developments,  then  the 
basis  for  the  certification  or 
determination  may  no  longer  be  valid, 
and  modification,  suspension,  or 
revocation  of  the  certification  or 
detennination  may  be  in  order.  Any 
motUfication,  suspension,  or  revocation 
of  a  compliance  certification  will  Iw 
subief:t  to  Agency  rulemaking. 

FiPA  is  proposing  to  inckule  the.se 
conditions  because  the  Agf^ncy  believes 
it  is  important  to  have  a  mer  hanism 
which  enables  a  certification  or 
determination  to  Ix?  modified, 
suspended,  or  revoked  if  new- 
information  comes  to  light  which 
.suggests  that  the  WIPP  is  no  longer 
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performing  or  may  no  longer  perform  as 
predicted.  It  would  not  be  prudent  to 
wait  until  submission  of  documentation 
of  continued  compliance  (potentially  up 
to  five  years  later)  before  taking  steps  to 
mitigate  against  potential 
malfunctioning  of  the  disposal  system. 
Delay  would  allow  a  situation  which 
could  result  in  a  violation  continuing  to 
exist  or,  perhaps,  worsen.  Hence.  EPA  is 
proposing  these  conditions  in  order  to 
be  able  to  take  action  quickly  to  address 
serious  issues  raised  as  to  whether  the 
WIPP  is  in  compliance  with  the  disposal 
regulations. 

The  Agency  is  not  specifying,  in 
today's  proposal,  the  particular  actions 
which  may  be  required  to  be  undertaken 
if  modification  or  suspension  were 
invoked.  EPA  has  not  done  so  because 
the  Agency  believes  that  it  is 
inappropriate  to  specify  particular 
actions  p^ior  to  knowing  the  precise 
circumstdnces  in  which  the  actions 
would  be  undertaken.  Since  all  of  the 
scenarios  in  which  the  conditions  might 
be  invoked  would  be  difficult  to  predict, 
specification  of  the  actions  necessary  to 
mitigate  against  the  consequences  of  all 
such  scenarios  becomes  even  more 
difficult.  EPA.  therefore,  is  proposing 
that  decisions  about  the  appropriate 
actions  shall  be  based  upon  the  nature 
and  gravity  of  the  given  scenario  at  the 
time  it  occurs.  In  some  cases  this  might 
entail  instituting  remedial  actions  or 
even  removal  of  waste,  while  in  other 
cases  it  might  simply  involve 
temporarily  halting  waste  emplacement. 
Thus,  actions  will  be  evaluated  on  a 
case  by  case  basis.  The  Agency  solicits 
comment  on  this  approach. 

While  the  Agency  is  not  specifying 
the  particular  actions  which  may  be 
required  in  the  event  of  a  modification 
or  suspension,  the  Agency  is  proposing 
that,  in  the  event  of  a  revocation  (where 
presumably  all  attempts  at  remedial 
action  have  failed),  the  Department  shall 
retrieve,  to  the  extent  practicable,  any 
waste  emplaced  in  the  disposal  system. 
The  Agency  solicits  comment  on  this 
proposal. 

Tne  Agency  is  proposing  that  upon 
written  request  of  the  Administrator 
(after  any  certification  or  determination 
of  compliance  has  been  issued),  the 
Department  shall  submit  infonnation  to 
enable  the  Administrator  to  determine 
whether  cause  exists  to  modify,  revoke, 
or  suspend  any  certification  or 
determination.  Moreover,  the  EPA  is 
proposing  that  the  Department  shall 
provide  the  requested  information  to  the 
Administrator  within  30  days  of  receipt 
of  the  Administrator's  request.  By 
requiring  such  a  quick  response  time, 
the  Agency  can  be  assured  that  if 
circumstances  arise  which  warrant 


suspension,  modification,  or  revocation, 
the  potential  consequences  of  such 
circumstances  can  be  mitigated  early 
and  safety  can.  therefore,  be  increased. 
As  an  additional  measure  to  ensure  that 
the  Administrator  is  kept  apprised  of 
any  developments  at  the  WIPP  which 
might  warrant  modification,  suspension, 
or  revocation  of  any  certification  or 
determination  of  compliance,  the 
Agency  is  proposing  that  the 
Department  report,  within  ten  days  of 
discovery,  any  significant  changes  in 
conditions  pertaining  to  the  disposal 
system  that  depart  from  the  application 
and  which  formed  the  basis  of  any 
certification  or  determination. 
Moreover,  the  Agency  is  requiring  that 
a  written  report  of  all  changes  in 
conditions  and/or  activities  pertaining 
to  the  disposal  system  that  depart  from 
the  application  and  which  formed  the 
basis  of  any  certification  or 
determination  be  submitted  to  the 
Agency  at  least  once  every  six  months. 
If  the  Department  plans  to  intentionally 
make  any  significant  changes  in 
conditions  or  activities  pertaining  to  the 
disposal  system,  all  such  changes  must 
be  approved  by  the  Administrator  prior 
to  being  made.  The  Administrator  will 
consider  whether  the  planned  change 
will  invalidate  the  terms  of  the 
certification  or  determination  in 
assessing  whether  approval  should  be 
given. 

EPA  is  proposing  to  require  the 
reporting  of  changes  in  WIPP  conditions 
or  activities  once  every  six  months  to 
assure  that  the  Agency  is  kept  apprised 
of  such  changes  but  in  a  manner  which 
is  not  overly  burdensome  to  the 
Department  in  submitting  the 
information  or  to  the  Agency  in 
reviewing  it. 

EPA  is  also  proposing  to  require  that 
if  the  Department  determines  that  a 
release  of  waste  from  the  disposal 
system  in  excess  of  w  hat  is  permitted 
under  the  disposal  regulations  has 
occurred  or  is  likely  to  occur,  the 
Department  shall  immediately  suspend 
emplacement  of  waste  in  the  disposal 
system  and  notify  the  Administrator 
within  24  hours  of  discovery  of  such  a 
release.  Following  such  notification,  the 
Administrator  may  request  additional 
information  and  will  determine  whether 
to  modify,  suspend,  or  revoke  any 
previously  issued  certification  or 
determination  of  compliance.  The  EPA 
is  proposing  this  requirement  to  ensure 
that  the  Administrator  is  quickly 
apprised  of  any  changes  in  the  disposal 
system's  performance  from  the 
projections  included  in  any  compliance 
applications. 


Publications  Incorporated  by  Reference 

EPA  is  proposing  that  the  following 
four  documents  be  incorporated  by 
reference:  (1)  The  Nuclear  Regulatory 
Commission's  NUREG  1297  "Peer 
Review  for  High-Level  Nuclear  Waste 
Repositories";  (2)  The  American  Society 
of  Mechanical  Engineers'  (ASME)  NQA- 
1-1989  edition  "Quality  Assurance 
Program  Requirements  for  Nuclear 
Facilities";  (3)  ASME  NQA-2a-1990 
addenda  (part  2.7)  to  ASME  NQA-2- 
1989  edition  "Quality  Assurance 
Requirements  of  Computer  Software  for . 
Nuclear  Facility  Applications";  and  (4) 
ASME  NQA-3-1989  edition  "Quality 
Assurance  Program  Requirements  for 
the  Collection  of  Scientific  and 
Technical  Information  for  Site 
Characterization  of  High-Level  Nuclear 
Waste  Repositories."  The  Agency  is 
proposing  to  incorporate  all  of  these 
documents  because  EPA  believes  that 
each  is  appropriate  for  use  at  the  WIPP. 
More  detailed  information  about  the 
contents  of  each  document  is  provided 
below  in  the  sections  dedicated  to  the 
particular  topic  covered  by  the  various 
documents.  Documents  incorporated  by 
reference  are  also  available  for 
inspection  in  the  Office  of  the  Federal 
Register. 

Alternative  Provisions 

Although  the  Agency  believes  that  the 
criteria  being  proposed  today  are 
appropriate  based  upon  current 
knowledge  and  information,  the 
possibility  that  future  information  may 
indicate  necessarv'  modifications  to  the 
criteria  can  not  be  ruled  out. 

In  recognition  of  this  possibility, 
today's  proposed  criteria  set  forth 
procediues  under  which  the 
Administrator  may  develop 
modifications  to  this  part,  should  the 
need  arise.  Any  such  modifications 
would  proceed  through  the  notice-and- 
comment  rulemaking  process  under  the 
Administrative  Procedure  Act  (5  U.S  C. 
553).  The  proposed  criteria  stipulate 
that  such  a  rulemaking  would  require  a 
public  comment  period  of  at  least  120 
days,  including  public  hearings  in  New 
Mexico. 

Subpart  B — Compliance  Certification 
and  Determination  Applications 

Subpart  B  of  the  proposed  compliance 
criteria  addresses:  (1)  The  completeness 
and  accuracy  of  compliance 
applications;  (2)  the  filing  and 
distribution  requirements  for  such 
applications  and  any  associated 
reference  materials;  (3)  the  contents  of  a 
complete  application;  and  (4)  the 
criteria  for  updating  certification 
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applications.  E^ch  of  these  .sections  is 
discusse<l  below. 

Completeness  and  Accuracy  of 
Compliance  Applications 

The  Agency  proposes  to  require  that 
any  applications  submitted  to  the 
Administrator  for  a  certification  or 
determination  of  compliance  be 
complete  and  arxurate.  Since  the 
statutor>'  review  period  for  applications 
is  only  one  year  for  certification  and  six 
months  for  determinations,  it  is 
essential  that  all  of  that  time  be  devoted 
to  substantive  evaluation  of  the 
information  contained  in  the 
applications.  Therefore,  the  Agency  is 
proposing  that  the  statutory  review 
periods  not  begin  until  the 
Administrator  has  determined  that  the 
application  is  complete,  accurate,  and  in 
accordance  with  the  compliance 
criteria.  The  Administrator  will  notify 
the  Secretary  in  writing  once  this 
determination  is  made. 

Submission  of  Compliance  Applications 

In  order  to  meet  EPA's  needs  for 
reviewing  and  docketing  any 
compliance  applications,  the  Agency 
proposes  to  require  that  30  paper  copies 
of  applications  be  filed  with  the 
Administrator  (rme  original  and  29 
printed  copies),  unless  otherwise 
specified  by  the  Administrator.  This 
number  of  copies  is  necessar>'  because 
the  Agency  plans  to  place  copies  of 
compliance  appUcations  in  various 
public  dockets  and  the  complexity  of 
the  application  material  will  require 
multiple  reviewers.  The  phrase  "unless 
otherwise  specified  by  the 
Administrator"  rs  meant  to  allow  for  the 
possibility  of  alternative  requirements 
for  submission  of  compliance 
applications  in  the  event  that  new- 
submission  methods  are  developed;  e.g., 
electronic  submission  requirements. 

'  Submission  of  Reference  Materials 

The  .^gency  recognizes  that 
rijinpliance  applications  will  likely 
i.nclude  references  to  other  sources  of 
information.  Accordinglv,  todav's 
proposal  requires  submission  to  the 
Administrator  often  paper  copies  of  any 
referenced  material  unless  otherwise 
specified  by  the  Administrator.  This  is 
necessary  due  to  the  limited  time  period 
fur  review  and  due  to  the  needs  of 
multiple  rpviewETS.  including  the 
public.  Again,  the  phrase  "unless 
otherwise  specified  by  the 
.\dniinisiralor"  signals  that  the 
Administrator  may  require  an 
alternative  method  for  submission  of 
reference  materials  if  a  more  appropriate 
system  (e.g.,  an  electronic  submission 
system)  is  developed.  Regardless  of 


what  system  is  ultimately  used, 
submissions  need  not  include 
referenced  material  from  standard 
textbooks  (e.g..  physics  or  chemical 
handbooks). 

Content  of  Compliance  Certification 
Applications 

The  Agency  is  proposing  to  specify 
information  which  must  be  included  in 
any  compliance  certification 
application.  The  proposed  criteria 
require  descriptions  of  the  WIPP 
disposal  system  and  surrounding 
environment,  and  the  components  and 
results  of  long-term  compliance 
assessments.  The  items  listed,  however, 
are  not  intended  to  be  an  exhaustive 
identification  of  the  necessary  elements 
of  a  complete  application.  Rather,  the 
proposed  criteria  identify  what  the 
Agency  considers  to  be  major  elements 
of  a  complete  compliance  application. 
Note  that  other  major  submission 
requirements  are  discussed  elsewhere  in 
the  criteria  and  are  too  numerous  to  list 
here  (such  as  documentation 
requirements  for  use  of  expert  judgment 
and  for  waste  characterization). 

In  the  future,  the  Agency  will  be 
issuing  a  detailed  guide  as  a  supplement 
to  the  40  CFR  part  194  compliance 
criteria.  This  guide  will  provide 
additional  detailed  information  on  the 
expected  format  and  content  of  a 
complete  compliance  application.  The 
Agency  is  not  including  such  a  detailed 
itemization  in  today's  proposal  because 
EPA  needs  more  infonnation  about 
factors  important  to  the  disposal 
system's  ability  to  contain  waste  before 
such  detailed  submission  requirements 
can  be  identified. 

As  an  example  of  the  type  of 
information  which  may  be  necessary  for 
inclusion  in  a  complete  application,  but 
which  EPA  is  not  specifying  in  today's 
proposal  due  to  the  fact  that  there  is 
currently  an  incomplete  understanding 
of  its  effect  on  the  disposal  system,  is  an 
analysis  and  identification  of  higher 
permeability  marker  beds  in  the  host 
rock.  (Marker  beds  are  stratified  units 
with  distinctive  characteristics  making 
them  an  easily  recognized  geologic 
horizon.)  At  present,  there  is  some 
information  about  the  existence  of  these 
marker  beds  in  the  host  rock,  but  little 
knowledge  about  how  they  may  affect 
the  transport  of  radionuclides  and  the 
flow  of  ground  water.  As  further  studv 
is  done  of  these  marker  beds,  it  is 
possible  that  they  may  be  discovered  to 
have  a  great  impact  on  the  WIPP's 
ability  to  comply  with  the  disposal 
standards  of  40  CFR  part  191.  It  is  also 
possible  that  they  will  be  discovered  to 
have  little  or  no  impact.  Depending  on 
the  results  of  further  studv.  then,  EPA 


will  decide  whether  information  about 
the  higher  permeability  beds  needs  to  be 
included  in  compliance  applications 
and  if  so,  how  much  information.  EPA 
solicits  comment  on  this  approach. 

Content  of  Compliance  Determination 
Application(s) 

As  required  bv  section  8(f)  of  the 
WIPP  Land  Withdrawal  Act.  DOE  must 
submit  documentation  of  continued 
compliance  every  five  years  after  any 
initial  certification  is  granted  for  the 
WIPP  until  the  end  of  the 
decommissioning  phase,  when  all  shafts 
and  rooms  at  the  WIPP  are  backfilled 
and  sealed.  To  avoid  duplication  of 
information  already  submitted  to  the 
Administrator  as  part  of  any  previous 
compliance  applications,  EPA  proposes 
to  require  that  only  relevant  new 
information  be  submitted  as 
documentation  of  continued 
compliance.  This  documentation  must 
update  the  information  contained  in 
previous  applications  and  apprise  the 
Agency  of  new  developments  regarding 
the  WIPP  disposal  system  and  its 
performance.  Information  included  in 
previous  applications  may  be 
summarized  and  referenced. 

Subpart  C — Compliance  Certification 
and  Determination 

Subpart  C  sets  forth  general  and 
specific  requirements  for  certifying  and 
determining  compliance  with  the 
provisions  of  the  disposal  regulations 
found  in  subparts  B  and  C  of  40  CFR 
part  191.  The  provisions  of  Subpart  C 
are  discussed  in  detail  below. 

General  Requirements 

Inspections 

Today's  proposal  provides  for  EPA 
inspections  to  help  ensure  that  WIPP- 
related  activities  and  pertinent  records 
described  in  any  compliance 
applications  are  implemented  as 
described.  Inspections,  including, 
random,  unannounced  inspections  of 
WIPP-related  activities  and  records,  will 
assist  EPA  in  assuring  the  validity  of 
information  used  to  support  compliance 
applications.  In  conducting  such 
inspections,  EPA  will  comply  with 
applicable  access  control  measures  for 
security,  radiological  protection  and 
personal  safety,  but  shall  otherwise  have 
unfettered  access  to  WIPP-related 
activities  and  records. 

To  facilitate  EPA's  ability  to  inspect 
as  warranted.  EPA  is  proposing  that. 
up- 1':  roquest,  tffe  Department  provide 
the  Administrator's  inspectors  with 
rent-free  office  space  convenient  to  the 
WIPP  disposal  system.  Additionally, 
records  shall  be  made  immediately 
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available  to  Agency  inspectors  where 
possible,  and  in  no  circumstances  shall 
the  furnishing  of  records  be  extended 
beyond  30  days  from  the  initial  request. 

As  an  additional  matter,  the  Agency 
believes  that  on  occasion.  EPA 
personnel  may  need  to  conduct 
sampling  and  analysis  or  monitoring  of 
the  disposal  system.  Such  sampling  may 
include  split  sampling,  in  which 
portions  of  samples  taken  by  the  DOE 
shall  be  furnished  to  EPA  for  analysis. 
Through  split  sampling,  EPA  can 
independently  verify  the  results  of  DOE 
analyses.  Moreover,  by  taking  such 
samples,  EPA  will  be  better  equipped  to 
evaluate  the  quality  of  data  being 
produced,  as  well  as  gain  a  better 
understanding  of  the  disposal  system. 

EPA  propo^*'s  that  its  inspection 
privileges  be  hroad  enough  to  allow  the 
Agency  to  inspect  activities  that  may 
provide  information  used  to  support 
compliance  application(s)  and  are 
deemed  by  the  Administrator  or  the 
Administrator's  authorized 
representative  to  be  relevant  to  a 
compliance  certiHcation  or 
determination.  This  may  include,  but  is 
not  necessarily  limited  to,  examination 
of  quality  assurance  procedures,  waste 
characterization  activities,  experimental 
programs,  computer  operations,  and 
data  collection  activities,  insofar  as  all 
of  these  items  may  affect  the  WIPP's 
ability  to  comply  with  the  40  CFR  part 
191  disposal  regulations.  Significantly, 
under  today's  proposal,  EPA  inspections 
would  be  limited  to  locations  to  which 
the  Department  has  rights  of  access  but 
would  not  be  limited  to  activities  which 
occur  at  the  VVIPP  facility.  As  discussed 
above,  if  an  activity  can  potentially 
affect  the  WIPP's  ability  to  comply  with 
the  Agency's  disposal  regulations,  it 
shall  be  subject  to  potential  inspection 
by  EPA  personnel.  For  instance,  EPA 
may  inspect  WIPP-destined  waste 
generation  and  storage  sites  because 
waste  characterization  activities  often 
occur  at  these  sites. 

Quality  Assurance 

To  help  assure  that  calculations  of 
compliance  with  40  CFR  part  191, 
subparts  B  and  C,  are  based  upon  sound 
data  and  information,  the  Agency 
proposes  to  include  compliance  criteria 
addressing  quality  assurance  (QA).  EPA 
is  proposing  that  the  Department 
implement  a  QA  program  that  meets  the 
requirements  of  the  American  Society  of 
Mechanical  Engineer's  (ASME)  "Quality 
Assurance  Program  Requirements  for 
Nuclear  Facilities"  ^NQAf-1-1989 
Edition),  ASME's  "Quality  Assurance 
Requirements  of  Computer  Software  for 
Nuclear  Facility  Applications"  (NQA- 
2a-1990  addenda,  part  2.7  to  ASME 


NQA-2-1989  edition),  and  ASME's 
"Quality  Assiuance  Program 
Requirements  for  the  Collection  of 
Scientific  and  Technical  Information  on 
Site  Characterization  of  High-Level 
Nuclear  Waste  Repositories"  (NQA-3- 
1989  edition— excluding  Section  2.1  (b) 
and  (c)).  EPA  is  proposing  to  use  the 
ASME  standards  referenced  above 
because  it  appears  they  offer  the  most 
comprehensive  and  specific  set  of  QA 
requirements  for  all  compliance-related 
elements  of  the  disposal  system.  EPA 
solicits  comment  on  whether  these 
standards  are  the  most  appropriate  to 
use  for  this  purpose. 

With  respect  to  data  collected  prior  to 
the  implementation  of  the  ASME 
standards,  EPA  is  proposing  that  such 
data  be  acceptable  for  the  purpose  of 
supporting  any  appHcations  for 
compliance  certification  if  it  can  be 
demonstrated  to  have  been  collected:  (1) 
Under  a  QA  program  that  is  equivalent 
in  scope  and  implementation  to  the 
NQA  series,  or  (2)  through  a  method 
otherwise  approved  by  the 
Administrator  for  use  at  the  WIPP. 
Today's  proposal  does  not  include  any 
specific  criteria  identifying  how  such 
equivalence  should  be  demonstrated, 
nor  is  there  any  speciHcation  about 
what  the  Agency  will  consider  in 
approving  QA  plans.  The  Agency 
intends  to  issue  guidance  on  this  topic 
in  the  future. 

The  Agency  is  proposing  to  allow  a 
flexible  approach  on  quality  assurance 
for  data  collected  prior  to 
implementation  of  the  ASME  NQA 
series  because  the  Agency  recognizes 
that  unless  a  method  exists  for 
qualifying  such  "old  data,"  the  efforts  in 
collecting  such  "old  data"  will  be 
wasted.  It  is  likely  that  a  large  portion 
of  the  data  submitted  in  support  of  an 
application  for  certification  of 
compliance  will  be  "old  data."  To 
prohibit  the  inclusion  of  such  data  if  the 
data  can  be  demonstrated  to  be  of 
equivalent  quality  to  "new  data,"  or  is 
sufficiently  reliable  for  approval  by  the 
Administrator,  would  be  unreasonable 
because  data  that  are  sufficiently 
reliable  should  be  included  in  the 
analysis.  The  Agency  solicits  comment 
on  this  approach. 

The  ASME  NQA-1-1 989  edition  sets 
forth  requirements  for  the 
"establishment  and  execution  of  quality 
assurance  programs  for  the  siting, 
design,  construction,  operation,  and 
decommissioning  of  nuclear  facilities." 

The  NQA-2(a)-1990  addenda  (part 
2.7)  to  ASME  NQA-2-1989  edition 
standard  is  directed  toward  establishing 
requirements  for  "the  development, 
procurement,  maintenance,  and  use  of 
computer  software,  as  applied  to  the 


design,  construction,  operation, 
modification,  repair,  and  maintenance 
of  nuclear  facilities."  More  specifically, 
it  applies  to  computer  software  "used  to 
produce  or  manipulate  data  which  is 
used  directly  in  the  design,  analysis, 
and  operation  of  structures,  systems, 
and  components." 

The  NQA-3-1989  edition  standard 
sets  forth  quality  assurance 
requirements  for  "the  collection  of 
scientific  and  technical  information  for 
site  characterization  of  high-level 
nuclear  waste  repositories."  The 
requirements  apply  to  "activities  which 
could  affect  the  quality  of  scientific  and 
technical  information  collected  as  part 
of  the  site  characterization  phase  of 
high-level  nuclear  waste  repositories 
*  *   *  [which  include]  as  a  minimum: 
(a)  Readiness  reviews;  (b)  peer  reviews; 
(c)  data  and  sample  management;  (d) 
data  collection  and  analysis;  (e)  coring; 
(f)  sampling;  (g)  in  situ  testing;  and  (h) 
scientific  investigations." 

EPA  is  proposing  criteria  which 
require  submission  of  information 
which  demonstrates  that  QA  programs 
have  been  established  and  executed  for 
aspects  of  the  VVIPP  disposal  system 
important  to  the  containment  of  waste 
in  the  disposal  system.  QA  programs 
must  address  elements  such  as  models 
used  to  support  applications  for 
certification  of  compliance,  waste 
characterization,  monitoring,  field 
measurements,  design  of  the  disposal 
system  (and  actions  taken  to  ensure 
compliance  with  design  specification), 
use  of  expert  judgment,  and  other 
factors  important  to  the  containment  of 
radionuclides  in  the  disposal  system. 
EPA  soUcits  comment  on  the 
appropriateness  of  the  items  listed 
above  and  on  any  other  items  which 
should  be  specifically  included  in  such 
a  list.  The  Agency  also  is  proposing  that 
applications  for  certification  of 
compliance  address  how  quality 
indicators  such  as  data  accuracy, 
precision,  representativeness, 
completeness,  comparability,  and 
reproducibility  have  been  or  will  be 
achieved  in  the  collection  of  compliance 
data  and  information. 

As  a  final  matter,  the  Agency  is 
proposing  to  conduct  its  own 
examination  of  DOE  QA  programs  and 
plans  through  select  inspections, 
management  system  reviews,  and 
audits.  This  is  to  help  assure  that  QA 
plans  are  implemented  appropriately. 

Models  and  Computer  Codes 

Computer  models  are  needed  to  assess 
whether  the  WIPP  disposal  system  will 
comply  with  the  40  CFR  part"  191 
disposal  regulations.  In  order  for  these 
computer  models  to  perform  their 
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functions  with  acceptable  accuracy, 
they  must  be  based  upon  appropriate 
conceptual,  mathematical,  and 
numerical  models. 

In  order  to  ensure  that  the  conceptual, 
mathematical,  numerical,  and  computer 
models  used  to  support  compliance 
applications  ace  appropriate  for  use  in 
certifying  whether  the  VVIPP  complies 
with  the  disposal  regulations,  EPA 
proposes  to  require  that  detailed 
information  about  these  models  be 
submitted  to  the  Agency  as  part  of  any 
compliance  certification  applications. 
EPA  proposes  to  assess  the 
appropriateness  of  the  models  and  any 
computer  codes  used  to  represent  them 
based  on  the  fallowing  factors:  Whether 
conceptual  models  reasonably  represent 
the  disposal  s\Tstem;  whether 
mathematical  models  incorporate 
equations  and  boundary  conditions 
which  reasonably  represent 
mathematical  formulations  of  the 
conceptual  models;  whether  numerical 
models  provide  numerical  schemes 
which  enable  mathematical  models  to 
obtain  stable  solutions:  whether 
computer  models  accurately  implement 
the  numerical  models  (i.e.,  are  free  of 
coding  errors  and  produce  stable  and 
accurate  solutions);  and  whether  the 
models,  data,  and  computer  codes  have 
been  properly  peer  reviewed.  EPA 
solicits  comment  on  these  factors  and 
whether  other  factors  should  be 
included.  For  instance,  should  EPA 
require  information  which  demonstrates 
that  there  is  agreement  between  the 
model  results  and  any  measured  and 
observed  data?  Or,  if  it  can  be 
demonstrated  that  models  and  computer 
codes  are  sufficiently  conservative,  is 
such  demonstration  unnecessary? 

In  addition,  EPA  is  proposing  to 
require  that  the  American  Society  of 
Mechanical  Engineer's  NQA-2a-1990 
addenda  (part  2.7  to  ASME  NQA-2- 
1989  edition)  be  used  to  help  ensure 
that  models  and  codes  are  fully  and 
clearly  documented. 

In  order  to  determine  whether  the 
conceptual  models  used  to  support  a 
compliance  certification  application 
offer  the  best  representation  of  the 
disposal  system,  EPA  is  proposing  to 
require  a  complete  listing  and 
description  of  cxinceptual  models 
Lonsidered  but  not  used  to  support  such 
application.  In  addition,  EPA  is 
proposing  to  require  a  complete  listing 
of  conceptual  model(s)  considered  but 
not  used  to  support  compliance 
certification  applications,  a  description 
of  such  model(s),  and  an  explanation  of 
the  reason(s)  why  such  model(s)  was/ 
were  not  used.  An  examination  of 
conceptual  models  requires  an 
assessment  as  to  whether  the  theories 


represented  in  conceptual  models  are 
appropriate  and  whether  other  theories 
may  be  more  or  equally  appropriate.  For' 
this  reason,  EPA  is  proposing  that  the 
DOE  identify  and  describe  all 
conceptual  models  that  the  Department 
considered  and  provide  justification 
why  some  were  selected  and  others 
were  not.  The  Agency  solicits  comments 
on  this  approach  and  on  whether  any 
particular  theories  should  be 
represented  in  conceptual  models  used 
to  support  compliance  certification 
applications. 

EPA  is  proposing  to  require  that 
documentation  include  such  items  as: 
Descriptions  of  the  theoretical 
backgrounds  of  each  model,  the  method 
of  analysis  and  assessment,  scenario 
construction,  data  collection 
procedures,  and  code  structures  and 
source  codes.  In  addition,  the  Agency  is 
proposing  that  user's  manuals  be 
submitted  that  include  the  following 
information:  discussions  of  the  limits  of 
applicability  of  each  model;  detailed 
instructions  for  running  the  codes 
including  hardware  and  software 
requirements;  input  and  output  formats 
with  detailed  explanations  of  each  input 
and  output  variable  and  parameter; 
listings  of  input  and  output  files  with  a 
sample  computer  run;  reports  on  code 
verification,  benchmarking,  validation 
and  quality  assurance  procedures.  The 
Agency  is  also  proposing  to  require  the 
submission  of  programmer's  manuals 
and  any  necessary  licenses. 
Programmer's  manuals  typically  include 
such  things  as  the  mathematical 
formulations  included  in  the  model, 
computational  algorithms  and  modeling 
structures. 

In  addition,  because  the  VVIPP 
disposal  system  is  very  complex,  it  is 
likely  that  some  of  its  characteristics 
correlate  to  one  another.  If  this 
correlation  is  not  refiected  in  modeling 
efforts,  then  the  models  may  fail  to 
portray  the  realities  of  the  system  and 
significant  errors  in  performance 
assessment  results  can  occur. 
Covariance,  a  measurement  of  the 
tendency  of  random  variables  to  vary 
together,  is  used  to  evaluate  this 
possibility.  Therefore,  EPA  is  proposing 
that  information  be  provided  which 
indicates  whether  and  how  models  and 
codes  handle  covariance  of  model  input 
parameters.  If  models  do  not  consider 
covariance,  EPA  would  expect  to  be 
provided  with  an  explanation  of  why 
covariance  was  not  considered  and  the 
potential  impact  of  instead  treating 
variables  independently.  EPA  solicits 
comments  on  this  approach  and  on  the 
alternatives  of  (1)  requiring  covariance 
to  be  included  in  models  and  codes  and,  - 
(2)  requiring  covariance  to  be  included 


unless  justification  can  be  provided  that 
the  independent  treatment  of  variables 
would  cause  models  to  predict  greater 
releases  than  if  covariance  is  taken  into 
account. 

Finally,  EPA  proposes  that  copies  of 
the  models  and  software,  data  files, 
source  codes,  licenses,  or  other 
materials  necessary  to  run  the  models 
on  EPA's  own  computers  (or  on  DOE 
computers  if  EPA  computers  are  unable 
to  run  the  models)  be  provided  to  the 
Agency  within  30  days  of  a  request  by 
the  Administrator  or  the  Administrator's 
authorized  representative.  Additional 
requirements  for  models  are  covered  in 
the  quality  assurance  and  peer  review 
sections  of  today's  proposal. 

Waste  Characterization 

In  order  to  make  meaningful 
predictions  about  the  performance  of 
the  VVIPP  over  long  periods  of  time,  it 
is  necessary  to  have  a  good 
understanding  of  the  characteristics  of 
the  waste  proposed  to  be  emplaced  in 
the  disposal  system.  The  potential  for 
releasing  radionuclides  from  the 
disposal  system  can  be  directly  affected 
by  the  chemical,  radiological,  and 
physical  composition  of  the  waste. 
These  factors,  therefore,  can  affect  the 
ability  of  the  VVIPP  to  comply  with  the 
40  CFR  part  191  disposal  standards  and, 
consequently,  must  be  examined  as  part 
of  any  certification  or  determination  of 
compliance. 

Currently,  the  waste  inventory  to  be 
potentially  disposed  of  at  the  VVIPP 
consists  of:  (1)  A  large  volume  of  stored 
("existing")  waste  with  var\'ing  degrees 
of  adequacy  of  accompanying 
documentation  regarding  its 
composition  and  properties;  and  (2)  an 
estimated  larger  volume  of  "to-be- 
generated"  waste  about  which  there  is 
uncertain  knowledge  of  its  expected 
composition  and  properties. 

For  the  purpose  of  gaining  a  complete 
understanding  of  the  waste  proposed  for 
disposal  at  the  WIPP,  EPA  is  proposing 
to  require  submittal  of  a  detailed 
description  of  the  waste's  chemical, 
physical,  and  radiological  contents 
including  a  description  of  the  activity  ni 
curies  of  each  radionuclide  contained  in 
such  waste.  Such  description  shall  ber 
used  in  assessing  compliance  with 
subparts  B  and  C  of  40  CFR  part  191. 

To  identify  waste  characteristics 
important  to  the  containment  of  waste 
in  the  disposal  system,  EPA  is 
proposing  that  DOE  undertake  a  study 
to  determine  the  effect  of  various 
characteristics  on  the  performance  ot 
the  disposal  system.  The  characteristics 
studied  shall  include,  but  need  not  be 
limited  to:  (1)  waste  form:  (2)  free  liquid 
content  and  liquid  saturation;  (3) 
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pyrophoric  and  explosive  material 
content,  and  (4)  characteristics  affecting 
the  solubilization  and  mobilization  of 
radionuclides,  formation  of  colloidal 
suspensions  containing  radionuclides, 
production  of  gas  from  the  waste, 
nuclear  criticality.  and  generation  of 
heat  in  the  disposal  system.  The  impact 
of  non-radioactive  hazardous 
components  of  the  waste  should  also  be 
assessed  as  such  components  have  the 
capacity  to  influence  radionuclide 
transport.  The  results  of  this  study  shall 
be  provided  to  EPA  along  with 
documentation  of  the  methodology  and 
information  describing  the  importance 
of  particular  characteristics  of  the  waste. 
These  results  shall  dictate  the  breadth  of 
characterization  to  be  performed. 

Once  the  waste  characteristics  that  are 
important  to  the  disposal  system's 
ability  to  isolate  radionuclides  have 
been  identified,  the  waste  shall  be 
categorized  based  on  those 
characteristics  that  would  be  expected 
to  make  all  waste  within  a  particular 
category  behave  similarly  in  the 
disposal  system.  For  example,  if  the 
curie  content  of  a  given  radionuclide  in 
the  waste  is  determined  to  be  important 
to  the  disposal  system's  ability  to 
contain  radionuclides,  it  might  be  used 
as  part  of  a  system  of  categorization. 
Waste  having  a  high  curie  content  of 
that  nuclide  could  comprise  one 
category,  while  waste  having  a  low  curie 
content  of  that  nuclide  could  comprise 
another  category.  Similarly,  if  a  given 
waste  form  is  found  to  be  important, 
categories  could  be  made  for  various 
waste  forms  such  as  sludges  and  solids. 
EPA  proposes  that  a  detailed 
description  shall  be  provided  which 
identifies  the  characteristics  of  each 
category  of  waste  established. 

A  variety  of  methods  for 
charactp.nzing  waste  exists  including 
sampling  and  analysis,  radioassay.  and 
examination  of  waste  generation 
documentation  and  associated  records 
(often  referred  to  as  "process 
knowledge").  Today's  proposal  does  not 
specify  any  particular  method  for 
characterizing  the  waste.  Nevertheless, 
regardless  of  which  method  or 
combination  of  methods  is  selected  for 
waste  characterization  activities,  the 
Agency  is  proposing  to  require  that  each 
method  be  identified  and  described. 
Moreover,  the  uncertainty  associated 
with  each  method  shall  be  identified, 
and  if  information  about  the  processes 
and  materials  that  generated  the  waste 
is  used  as  a  basis  for  waste 
characterization,  the  DOE  shall  be 
required  to  substantiate  such 
characterization. 

The  manner  in  which  the  Agency 
proposes  that  waste  characterization 


shall  be  accomplished  is  explained 
below.  The  DOE  will  examine  each 
important  characteristic  of  the  waste 
and  determine  a  value  or  range  of  values 
for  that  characteristic.  Since  DOE  mus.t 
demonstrate  that  the  VVIPP  complies 
with  the  containment,  individual,  and 
ground-water  protection  requirements  of 
40  CFR  part  191  for  the  whole  range  of 
values  for  each  waste  characteristic,  the 
larger  the  range,  the  greater  the 
uncertainty  associated  with  a  claim  that 
VVIPP  complies.  DOE  can  reduce  the 
range  of  values  for  each  characteristic 
through  enhanced  information  gathering 
until  the  range  is  small  enough  such 
that  DOE  is  reasonably  confident  that 
the  resulting  probability  for  compliance 
will  meet  the  containment,  individual, 
and  ground-water  protection 
requirements  of  40  CFR  part  191.  Thus, 
DOE  has  a  great  deal  of  llexibility  in  the 
amount  of  characterization  required. 
However,  whatever  value  or  range  of 
values  DOE  selects  for  each 
characteristic  must  be  considered  in 
compliance  assessments  of  the  VVIPP.  In 
assessing  compliance,  DOE  shall 
consider  all  combinations  of  waste 
characteristics  and  the  resulting  impact 
on  the  disposal  system's  behavior. 

EPA  is  proposing  that  waste  not  be 
emplaced  in  the  repository  unless  its 
characteristics  fall  within  the  ranges  of 
values  for  those  characteristics  used  in 
compliance  assessments.  To  assure  that 
only  waste  whose  characteristics  fall 
within  the  given  range  of  values  is 
emplaced,  the  Agency  is  proposing  that 
a  system  of  controls  be  established, 
including  measurements,  sampling,  and 
recordkeeping  for  the  waste,  such  that 
the  actual  characteristics  of  waste  will 
be  identified  before  the  waste  is 
emplaced  in  the  VVIPP.  Compliance 
applications  shall  provide  an 
identification  and  description  of  these 
controls  along  with  an  analysis  of  the 
uncertainty  associated  with  them. 

As  a  final  measure  to  assure  proper 
waste  characterization,  the  Agency  is 
proposing  that  EPA  audits  and 
inspections  will  be  used  to  verify  the 
waste  characterization  requirements  of 
this  part. 

Future  State  Assumptions 

Demonstrating  compliance  with  40 
CFR  part  191,  subparts  B  and  C, 
involves  the  use  of  computer  models 
based  on  conceptual  models  which 
project,  over  an  extended  period  of  time, 
the  transport  of  radionuclides  from  the 
disposal  system  to  the  accessible 
environment  and  resulting  radiation 
doses  to  individual  members  of  the 
public.  Because  of  the  long-term  nature 
of  these  evaluations,  uncertainty  of 
values  for  many  parameters  important  to 


the  analysis  may  be  very  large. 
Environmental  conditions  and  living 
habits  of  future  populations  and 
individuals  may  change  in  significant 
and  unforeseeable  ways  over  the  lengthy 
timeframes  that  will  be  analyzed  for 
compliance. 

In  light  of  the  difficulty  of  assigning 
appropriate  values  with  confidence,  the 
Agency  is  proposing  to  specify  certain 
assumptions  about  the  future  for  use  in 
long-term  modeling.  The  Agency  is 
proposing  that,  unless  otherwise 
specified,  any  certification  of 
compliance  shall  assume  that 
characteristics  of  the  future  remain  what 
they  are  today.  EPA  believes  such  an 
approach  will  enable  compliance 
assessment  to  focus  on  more  predictable 
and  more  significant  features  of  disposal 
system  performance.  For  instance,  EPA 
is  proposing  that  such  aji  approach  not 
be  used  to  characterize  the  long-term 
geologic,  hydrologic,  or  climatologic 
conditions  of  the  system  and  its 
vicinity. 

With  regard  to  consideration  of 
climatic  conditions,  the  Agency  is 
proposing  to  require  predictions  about 
climate,  but  within  a  specified 
framework.  Specifically,  EPA  is 
proposing  to  limit  the  consideration  of 
climate  effects  to  the  effects  of  increased 
and  decreased  precipitation  on  the 
disposal  system.  This  would  include 
predictions  of  temperature,  which 
affects  evapotranspiration.  and  other 
factors. 

With  respect  to  human  technology' 
and  behavior,  EPA  has  tentatively 
concluded  that  it  would  be  fruitless  to 
attempt  any  predictions  about  the  future 
that  would  be  useful  over  10.000  years. 
The  one  constant  in  human  history  is 
change — in  social  organization, 
economic  activity,  and  technology. 
Thus,  at  first  glance  it  seems  highly 
anomalous  to  assume  that  future  states 
will  be  like  the  present.  However,  as 
noted,  EPA  believes  that  there  is  no 
reasonable  way  to  predict  in  any 
definitive  way  what  changes  will  take 
place  in  the  future.  In  effect,  then.  EPA 
is  proposing  to  employ  present 
conditions  as  default  values  for  future 
states  because  it  has  no  better  choices, 
and  because  this  approach  at  least  has 
the  advantage  of  providing  readily 
ascertainable  and  verifiable  values. 

The  Agency  solicits  comment  on  its 
approach  to  future  states  assumptions 
and  the  Agency's  treatment  of  geology, 
hydrology,  and  climate  considerations. 
Suggestions  of  alternatives  to  the 
proposed  approach  are  also  solicited. 

Expert  Judgment 

EPA  recognizes  that  expert  judgment 
may  be  used  to  support  disposal  system 


compliance  analyses.  EPA  is  proposing 
that  use  of  expert  judgment  be  limited 
to  those  situations  where  data  is  not 
reasonably  attainable  through  data 
collection  or  experimentation. 

To  assure  that  the  Agency  is  aware  of 
all  cases  in  which  expert  judgment  is 
used,  EPA  is  proposing  that  any 
compliance  certification  application 
clearly  identify  all  instances  in  which 
such  judgment  is  used  and  the  names 
and  professional  affiliations  of  experts 
involved.  Moreover,  documentation 
shall  be  included  which  describes  the 
process  for  expert  judgment  elicitation. 
the  results  of  expert  eHcitation,  and  the 
reasoning  behind  those  results. 
Documentation  shall  also  be  provided  of 
interviews  used  to  elicit  judgments  from 
experts,  deliberations  and  formal 
interactions  among  experts,  background 
information  provided  to  experts,  and  the 
questions  or  issues  presented  for 
elicitation  of  expert  judgment.  Access  to 
this  informatioit  will  help  the  Agency 
assess  the  quality  and  appropriateness 
of  expert  judgment  as  well  as  DOE's 
interpretation  and  use  of  that  judgment. 

Altnough  EPA  has  not  specified  any 
particular  methods  for  expert  judgment 
elicitation  in  today's  proposal,  the 
Agency  does  believe  that  some 
restrictions  and  guidelines  for  the 
selection  of  individuals  for  expert 
judgment  are  appropriate.  The 
restrictions  which  EPA  is  proposing 
today  include  prohibitions  on:  selecting 
individuals  who  are  members  of  the 
team  of  investigators  requesting  the 
judgment  or  the  team  of  investigators 
who  will  use  the  judgment;  selecting 
individuals  who  maintain  a  supervisory 
role  or  who  are  supervised  by  (directly 
or  indirectly)  those  who  will  utilize  the 
judgnaent;  and  selecting  a  membership 
of  which  no  more  than  one-third 
consists  of  individuals  who  are 
employed  directly  by  the  Department  or 
its  contractors  (unless  it  can  be  shown 
that  this  is  impracticable  because  of  a 
lack  or  unavailability  of  qualified 
independent  experts,  Ln  which  case  at 
least  one-half  of  the  membership  must 
be  non-DOE  personnel).  University 
professors  with  grants  from  the 
Department  not  related  to  work  on  the 
VVIPP  and  the  New  Mexico 
Environmental  Evaluation  Group  are  not 
considered  employees  or  contractors  of 
the  Department  for  purposes  of  this  part. 
Additionally,  compliance  applications 
shall  provide  information  which 
demonstrates  thai  the  expertise  of  any    - 
individuals  involved  in  expert  judgment 
is  consistent  with  the  level  of 
knowledge  required  by  the  question  or 
issue  presented  to  that  individual. 

Furthermore,  the  Agency  is  requiring 
that  at  least  five  individuals  be  used  in 


any  expert  elicitation  process,  unless  a 
lack  or  unavailability  of  experts  can  be 
demonstrated.  Also,  any  compliance 
certification  application  shall  include  a 
discussion  explaining  the  relationship 
between  the  information  presented,  the 
questions  asked,  the  judgment  of  any 
expert  panel  or  individual,  and  the 
purpose  for  which  the  expert  judgment 
is  being  used.  The  Agency  is  proposing 
all  of  the  above  requirements  to  assure 
that  expert  judgment  is  elicited  in  a 
manner  that  is  as  objective  and 
informed  as  possible. 

As  a  final  means  of  helping  to  assure 
the  appropriateness  of  expert  judgment. 
EPA  is  proposing  that  the  elicitation 
process  afford  an  opportunity  for 
presentation  to  the  experts  of  the 
scientific  and  technical  views  of  outside 
groups  and  individuals.  This  provision 
is  being  proposed  in  today's  notice 
because  Ihe  Agency  believes  it  will  help 
to  provide  experts  involved  in 
elicitations  with  a  fuller  range  of 
information  and  view  points  upon 
which  to  base  their  judgments. 

The  Agency  considered  several 
different  approaches  to  the  use  of  expert 
elicitation  and  concluded  that  though 
each  was  appropriate  for  a  specific  type 
of  situation,  none  were  appropriate  for 
all  types  of  situations.  For  example,  one 
approach  identified  would  require  that 
the  average  of  all  values  elicited  by  an 
expert  panel  be  used  as  the  final 
judgment.  This  may  be  appropriate  if 
the  issue  presented  to  an  expert  panel 
lends  itself  to  meaningful  averaging  of 
values.  For  instance,  if  an  expert  panel 
is  asked  to  determine  the  rate  of  rainfall 
in  the  Delaware  Basin  over  10,000  years, 
the  range  of  answers  that  would  be 
obtained  from  the  various  experts  would 
be  expressed  in  numbers  that  could  be 
meaningfully  averaged.  However,  if  an 
expert  panel  is  asked  to  determine 
whether  the  possibility  of  a  meteor 
hitting  the  WIPP  site  is  likely,  the 
answers  would  be  expressed  in  terms  of 
yes  or  no,  which  cannot  be 
meaningfully  averaged.  Hence, 
depending  on  the  situation,  this 
approach  may  not  be  appropriate. 

Given  the  above,  EPA  oelieves  that  it 
may  not  be  useful  to  specify  a  particular 
method.  However,  the  Agency  solicits 
comments  on  alternative  approaches  to 
incorporating  the  results  of  expert 
judgment  elicitations  into  compUance 
assessment. 

Peer  Review 

Peer  review  is' widely  used  as  a  means 
of  validating  technical  data,  processes 
and  assumptions.  Peer  review  involves 
a  group  of  experts  who  are  convened  to 
review  work  conducted  by  their  peers  to 
determine  whether  the  work  wa» 


performed  appropriately  and  in  keeping 
with  the  purpose  intended. 

Since  a  large  part  of  compliance 
applications  will  consist  of  data  and 
descriptions  of  methods  for  producing 
data.  EPA  believes  that  peer  review  can 
be  helpful  as  a  means  of  validating  the 
information  contained  in  such 
applications.  Therefore,  the  Agency 
proposes  that  peer  review  be  used  to 
support  compliance  applications. 
Specifically,  EPA  proposes  to  require 
peer  review  of  any  information 
contained  in  any  compliance 
certification  application  regarding  the 
evaluation  of  engineered  barriers, 
consideration  of  processes  and  events 
that  may  affect  the  disposal  system's 
performance,  qualify  assuranrx' 
programs  and  plans,  models  and 
computer  codes  and  including  data  used 
to  support  them,  and  waste 
characterization  activities.  Peer  review 
can  build  additional  confidence  in  the 
soundness  of  these  important  aspects  of 
a  compliance  certification. 

EPA  proposes  that  peer  review  be 
conducted  in  a  manner  which  is 
compatible  with  the  Nuclear  Regulatory 
Commission's  NUREG-1297  "Peer 
Review  for  High-Level  Nuclear  Waste 
Repositories,"  which  is  incorporated  by 
reference  in  today's  proposal.  This 
document  provides  guidance  on  the 
definition  of  peer  review,  the 
acceptability  of  peers,  and  the  conduct 
and  documentation  of  peer  review. 

Containment  Requirements 

The  Agency's  disposal  regulations 
found  in  40  CFR  part  191  include 
requirements  for  containment  of 
radionuclides.  These  containment 
requirements  specify  numerical 
requirements  limiting  the  cumulative 
release  of  radionuclides  over  10,000 
years.  The  specific  release  Mmits  are 
found  in  Appendix  A  of  the  disposal 
regulations.  The  containment 
requirements  specify  that  there  be  less 
than  one  chance  in  fen  of  cumulative 
releases  exceeding  the  limits  specified 
in  Appendix  A  and  less  than  one  chance 
in  1,000  of  cumulative  releases 
exceeding  ten  times  those  limits. 

Application  of  Release  Limits 

The  containment  requirements  of  40 
CFR  part  191  specify  that  releases  from 
a  disposal  system  to  the  accessible 
environment  can  not  exceed  release 
limits  set  forth  in  Appendix  A,  Table  1 
Information  about  the  curie  content  will 
be  needed  for  calculation  of  the  risiease 
limits.  However,  because  the  curie 
content  of  the  waste  inventory  will  vary 
over  time  due  to  natural  ingrowth  and 
decay  of  radionuclides,  a  question  arises 
concerning  when  the  curie  content  of 
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the  waste  should  be  fixed  for  purposes 
of  calculating  the  release  limits. 

The  EPA  is  proposing  that  the 
expected  curie  activity  100  years  after 
disposal  of  the  waste  in  the  WIPP  be 
used  in  calculating  applicable  release 
limits.  The  Agency  is  proposing  this 
approach  because  EPA  believes  that  100 
years  represents  a  long  enough  period  of 
time  for  most  of  the  radioactive  material 
with  short  half-lives  to  decay  to  low 
levels.  The  remaining  activity  after  the 
100-year  period  will  largely  be  the  result 
of  radioactivity  from  waste  with  long 
half-lives.  Such  waste  may  pose  the 
most  danger  to  human  health  and  the 
environment  and,  therefore,  should  be 
the  focus  of  attention. 

The  Agency  solicits  comment  on  the 
appropriateness  of  the  above-mentioned 
approach  and  on  alternative  time  frames 
for  fixing  the  curie  content. 

Scope  of  Performance  Assessments 

In  today's  notice,  the  Agency  is 
proposing  criteria  which  indicate  that 
performance  assessments  shall  consider 
both  natural  and  human-initiated 
processes  and  events  that  may  affect  the 
disposal  system.  However,  EPA  is  also 
proposing  that  performance  assessments 
need  not  consider  processes,  events,  or 
sequences  of  processes  and  events 
(sometimes  referred  to  as  "scenarios") 
that  have  less  than  one  chance  in  10.000 
of  occurring  over  10,000  years. 

EPA  is  proposing  the  above 
requirements  because  section  13  of  40 
CFR  part  191  requires  the  implementing 
agencies  to  evaluate  compliance  through 
performance  assessments.  One  method 
of  displaying  results  of  performance 
assessments  required  under  section  13 
of  40  CFR  part  191  is  to  assemble 
'"complementary  cumulative 
distribution  functions"  (CCDF).  CCDFs 
are  assembled  by  first  calculating  the 
probability  of  each  release  scenario  and 
associating  a  consequence  (e.g.,  release 
of  radionuclides)  with  each  probability. 
Once  the  paired  probability  and 
consequence  estimates  are  made,  they 
are  combined  into  the  CCDF  by  ranking 
them  in  the  order  of  decreasing 
consequences.  The  first  point  on  the 
curve  would  represent  the  large 
consequence  of  a  low  probability 
scenario.  The  second  point  on  the  curve 
would  represent  the  probability  of  the 
first  scenario  added  to  the  probability  of 
a  second  scenario.  Since  the  probability 
of  scenarios  occurring  is  cumulative, 
scenarios  with  probabilities  lower  than 
one  chance  in  1,000  must  be 
incorporated  into  probability 
distributions  assembled  under  section 
13  of40  CFR  part  191  to  see  if  the 
results  are  significant  with  regard  to 
compliance  assessment. 


Importantly,  not  all  scenarios 
considered  by  the  Department  will 
necessarily  be  included  in  calculations 
of  compliance  with  the  40  CFR  part  191 
disposal  standards.  Some  scenarios  may 
be  eliminated  from  incorporation  into 
performance  assessments  because 
assumptions  will  be  made  about  such 
scenarios  which  indicate  that  the 
probability  or  consequences  of  such 
scenarios  are  outside  of  the  scope  of  the 
requirements  of  40  CFR  part  191.  In  an 
effort  to  understand  which  scenarios 
were  considered  in  performance 
assessments,  EPA  is  proposing  that 
information  be  provided  which 
identifies  all  potential  processes,  events, 
or  sequences  of  processes  and  events 
that  may  occur  during  the  regulatory 
time  frame  and  that  may  affect  the 
disposal  system,  as  well  as  information 
which  identifies  those  processes,  events, 
or  sequences  of  processes  and  events 
actually  included  in  performance 
assessment  results. 

Consideration  of  Human-Initiated 
Processes  and  Events 

Compliance  with  the  containment 
requirements  of  40  CFR  part  191 
requires  consideration  of  the  effects  of 
human-initiated  processes  and  events 
on  the  disposal  system.  The  Agency 
believes  that  the  most  productive 
consideration  of  inadvertent  human- 
initiated  processes  and  events  concerns 
those  realistic  possibilities  that  may  be 
usefully  mitigated  by  disposal  system 
design,  site  selection,  or  use  of  passive 
institutional  controls.  Therefore,  the 
Agency  is  proposing  that  inadvertent 
and  intermittent  drilling  for  resources 
(other  than  those  resources  provided  by 
the  waste  in  the  disposal  system  or  any 
engineered  barriers  designed  to  isolate 
such  waste)  be  the  most  severe  scenario 
for  human-initiated  processes  and 
events. 

Further,  the  Agency  is  limiting  the 
consideration  of  human-initiated 
processes  and  events  to  drilling  events 
because  mining  events  were  not 
included  in  EPA's  analyses  that 
supported  the  final  rule  of  40  CFR  part 
191  as  "promulgated  in  1985. 

The  Agency  nas  chosen  to  divide 
human-initiated  processes  and  events 
into  two  distinct  categories,  "human 
intrusion"  and  "human  activity."  and  is 
proposing  a  separate  process  to  establish 
the  drilling  rate  for  each.  "Human 
intrusion"  includes  those  drilUng  events 
that  reach  the  level  of  the  waste  in  the 
disposal  system  or  below.  Such  events 
would  include,  but  would  not  be 
limited  to.  exploration  for  and 
development  of  oil  and  natural  gas 
resources.  The  second  category  of 
human-initiated  processes  and  events, 


"human  activity,"  includes  all  drilling 
events  that  may  affect  the  disposal 
system,  but  do  not  reach  the  level  of  the 
waste  in  the  disposal  system.  Such 
drilling  events  may  include,  but  would 
not  be  limited  to.  exploration  for  potash, 
withdrawal  of  water — whether  for 
purposes  of  drinking,  irrigating  or 
controlling  dust — and  drilling  for  other 
resources.  Note  that  a  given  resource 
may  exist  at  levels  above  and  below  the 
level  of  the  waste  in  the  disposal  system 
and  may  therefore  be  included  in 
establishing  the  rates  for  both  human 
intrusion  and  hirnian  activity. 

EPA  is  proposing  that  consideration 
be  given  to  the  record  of  human- 
initiated  processes  and  events  in  the 
Delaware  Basin  over  the  past  50  years. 
The  Agency  believes  that  the  50-year 
time  frame  is  appropriate  because  it 
represents  a  period  during  which 
information  regarding  human-initiated 
processes  and  events  in  the  Delaware 
Basin  can  be  reasonably  obtained. 

Importantly,  by  making  assumptions 
about  the  frequency  of  human-initiated 
processes  and  events  in  the  vicinity  of 
the  WIPP  and  holding  them  constant 
throughout  the  future,  scenarios  in 
which  such  events  cease  because,  for 
instance,  resources  eventually  become 
depleted  would  no  longer  be 
considered.  However,  the  Agency 
recognizes  that  as  one  resource  becomes 
depleted,  the  decrease  in  exploratory  or 
production  operations  may  be 
compensated  for  by  the  increase  in 
drilling  operations  for  another  Rather 
than  engage  in  speculation  about  which 
resources  will  become  more  valuable  in 
the  future,  and  which  will  become 
depleted,  EPA  believes  it  is  preferable  to 
assume  that  current  rates  of  drilling  for 
each  individual  resource  will  remain 
constant.  The  Agency  solicits  comment 
on  this  approach. 

As  stated  above,  the  Delaware  Basin  is 
being  proposed  as  the  area  for 
examination  of  the  record  of  human- 
initiated  processes  and  events.  The 
Delaware  Basin  is  an  elongated 
depression  that  extends  from  just  north 
of  Carlsbad,  New  Mexico,  southward 
into  Texas.  The  Agency  solicits 
comment  on  how,  precisely,  the 
Delaware  Basin  should  be  defined.  The 
Agency  believes  that  the  Delaware  Basin 
is  an  appropriate  region  because  the 
WIPP  is  situated  within  it  and.  as  a 
region,  it  represents  the  largest 
contiguous  area  which  shares  similar 
geologic  and  hydrologic  conditions  with 
the  WIPP  site.  However.  EPA  solicits' 
comments  on  whether  a  different  area 
should  be  used  (such  as  a  subset  of  the 
Delaware  Basin). 

It  is  important  to  note  that  the  Agency 
is  proposing  to  require  a  separate 


examination  of  each  type  of  hunran' 
initiated  process  and  event.  The  reason . 
for  this  requirement  is  to  account  for  the 
fact  that  each  type  of  drilling  has  a 
distinct  rate  and  unique  properties, 
resulting  in  a  different  effect  on  the 
disposal  system  for  each  type  of  drilling. 
For  example,  oil  drilling  is  conducted  at 
a  different  depth,  rate  and  with  a 
different  drilling  technique  than  water 
drilling  and  is„therefore.  more  likely  to 
penetrate  the  repository-  than  water 
drilling.  Accordingly,  the  analyses  for 
each  resource  must  be  conducted  - 
individually. 

In  assessing  the  consequences  of 
human-initiated  processes  and  events, 
the  Agency  is  proposing  that  such 
processes  and  events  be  assumed  to 
occur  at  random  intervals  in  time  and 
space  throughout  the  regulator}'  time 
frame.  The  consequences  of  each 
human-initiated  process  and  event  shall 
be  calculated  in  terms  of  the  projected 
impact  on  the  WIPP  disposal  system.  If 
more  than  one  human-initiated  process 
or  event  is  predicted  to  occur,  the 
consequences  of  any  processes  and.  . 
events  which  occur  subsequent  to  initial 
ones  shall  take  into  account  any  impacts 
on  the  disposal  system  from  such 
previous  disruptions.  This  is  done  to 
take  into  account  the  fact  that  every 
drilling  event  introduces  potential 
changes  to  the  disposal  system.  For 
example,  a  disposal  system  with  man- 
made  pathways  interconnecting  aquifers 
underlying  the  disposal  system  with 
ground  water  above  the  disposal  system 
may  react  differently  than  a  disposal 
system  that  has  never  been  disturbed.  In 
other  words,  the  cumulative 
consequences  of  all  human-initiated 
processes  and  events  shall  be  taken  into 
account  in  performance  assessment 
results. 

For  the  purpose  of  performance 
assessments,  the  Agency  is  proposing 
different  criteria  for  establishing  the 
frequency  of  "human  intrusion"  and  the 
frequency  of  "human  activity".  While 
both  are  based  on  the  historical  record 
of  resource  exploration  over  the  past  50 
years  in  the  Delaware  Basin,  an  upper 
and  lower  limit  is  placed  on  the  rate  of 
human  intrusion.  The  rate  of  human 
activity,  howevrar,  is  not  limited  to  a  set 
range.  J 

Specifically,  tne  rate  of  human 
intrusion  is  determined  by  first 
identifying  and  examining  past 
occurrences  of  human  intrusion  in  the 
Delaware  Basin  over  the  past  50  years 
for  all  resources. 

The  sum  of  the  individual  rates  of 
human  intrusion  for  each  resource  then 
becomes  the  rate  of  human  intrusion  to 
be  used  in  performance  assessments, 
provided  that  the  sum  is  not  less  than 
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25  and  not  greater  than  62.5  boreholes 
per  square  kilometer  per  10,000  years. 
In  the  event  that  the  calculated  total  rate 
is  less  than  25.  then  the  rate  of  human 
intrusion  to  be  used  in  performance 
assessments  should  be  adjusted  upward 
proportionally  to  yield  a  total  rate  of  23 
boreholes  per  square  kilometer  per 
10,000  years.  Thus,  if  the  oil  drilling 
rate  is  8  and  the  natural  gas  drilling  rate 
is  2.  both  values  are  adju'sted  upward  by 
a  factor  of  2.5  to  yield  a  rate  of  20  for 
oil  and  5  for  natural  gas.  Likewise,  if  the 
calculated  total  rate  exceeds  62.5,  then 
the  rate  of  each  type  of  human  intrusion 
should  be  adjusted  downward 
proportionally  to  yield  a  maximum  rate 
of  62.5  boreholes  per  square  kilometer 
per  10,000  years  to  be  used  in 
performance  assessments. 

By  placing  an  upper  and  lower  limit 
on  the  rate  of  human  intrusion,  the 
Agency  is  adhering  to  the  assumptions 
that  the  Agency  made  in  developing  the 
technical  basis  used  for  formulating  the 
containment  requirements  of  the  final 
disposal  regulations  as  promulgated  in 
1985.  As  part  of  the  development  of  the 
disposal  regulations,  the  Agency 
estimated  the  range  of  future  human 
intrusion  and  human  activity  for  the 
general  case  of  a  repository  in  bedded 
salt,  the  geologic  setting  of  the  WIPP. 
Assumptions  were  made  about  the 
presence  near  a  repository  of  different 
types  of  resources — including  oil,  gas, 
minerals  and  water — though  it  was 
assumed  that  the  most  significant 
resources  present  would  be  oil  and  gas. 
Using  drilling  data  from  the  contiguous 
48  states  as  a  rough  guide,  the  Agency 
estimated  that  a  region  of  bedded  salt 
would  experience  25  to  62.5  boreholes 
per  square  kilometer  per  10.000  years. 
Because  the  depths  at  which  oil  and  gas, 
the  only  significant  resources  assimied 
to  be  present,  are  located  typically 
exceed  10,000  feet  the  estimated  range 
applies  only  to  the  rate  of  human 
intrusion.  Thus,  by  proposing  a  human 
intrusion  range  of  25  to  62.5  boreholes 
per  square  kilometer  per  10,000  years, 
the  Agency  is  grounding  the  criteria  on 
the  same  basis  as  40  CFR  part  191 
Discussion  of  the  assumptions  as 
developed  for  the  1985  final  rule  of  40 
CFR  part  191  can  be  found  in 
"Technical  Support  of  Standards  for 
High-Level  Radioactive  Waste 
Management,  Volume  D"  (EPA  520/4- 
79-007D)  and  "Addendum  to  Volumes 
C  and  D"  (EPA  520/4-79-O07E). 

The  Agency  is  proposing  that,  should 
the  Department  wish  to  forego  the 
process  of  analyzing  the  historical  rates 
of  human  intrusion  events  in  the 
Delaware  Basin,  the  Department  shall 
assume  the  maximum  rate  of  62.5 
boreholes  per  square  kilometer  per 


10,000  years.  The  Agency  is  further 
proposing  that  the  rate  of  human 
intniMon  may  be  reduced  in  accordance 
with  the  criteria  found  in  §  194.41. 
active  institutional  controls,  and 
§  194.43(c),  passive  institutional 
controls.  A  complete  discussion  of 
reduction  of  the  human  infhisiun  rate 
can  be  found  in  the  discussion  of  those 
two  portions  of  the  criteria. 

For  consideration  of  "human  activity' 
in  performance  assessments,  the  Agency 
is  proposing  that  the  historical  record  of 
drilling  be  examiaed,  but  without 
placing  pre-set  limits  on  the  rates. 
Specifically,  the  rate  of  human  activity 
is  determined  by  first  identifying  and 
examining  past  occurrences  of  human 
activity  in  the  Delaware  Basin  over  the 
past  50  years  for  all  resources.  The  sum 
of  the  individual  rates  for  each  resource 
then  becomes  the  rate  of  human  activity 
to  be  used  in  performance  assessment. 

The  Agency  is  placing  no  limits  on 
the  rate  of  human  activity,  in  contrast  to 
the  treatment  of  the  rate  of  human 
intrusion.  This  divergent  treatment  is 
consistent  with  the  final  rule  of  40  CFR 
part  191.  which  was  based  on  an 
estimate  of  25  to  62.5  boreholes  per 
square  kilometer  per  10.000  years  for 
the  general  case  of  a  repository  in 
bedded  sah  in  the  vicinity  of  few 
resourf«s  other  than  oil  and  natural  gas. 
Because  the  depths  at  which  oil  and 
natural  gas  reserves  are  located  typically 
exceed  10,000  feet,  the  estimat»;d  range 
of  25  to  62.5  boreholes  per  square 
kilometer  per  10,000  years  applii^s  to  the 
case  of  human  intrusion  only.  Hence,  no 
limit,  upper  or  lower,  is  placed  on  the 
rate  of  human  activity 

The  Agency  recognizes  that  for  some 
resources  such  as  water,  the  use  of  that 
resource  may  depend  upon  the  quality 
of  the  specific  reser\'oir  of  that  resource 
that  is  being  exploited.  A  given  reservoir 
of  water,  for  example,  may  not  be  of 
potable  quality  but  may  still  be  UM^fully 
withdrawn  for  controlling  dust. 
Therefore  it  may  be  possible  to  show 
that  certain  resources  found  within  the 
controlled  area  differ  in  qualit\  from  the 
same  resource  as  found  in  rust  nt  the 
Delaware  Basin.  For  such  resources,  it 
could  potentially  be  demonstrated  that 
the  resource  would  normally  be 
exploited  for  different  purposes  at  a 
different  rate  within  the  controlled  area, 
and  further  that  there  is  reason  to 
believe  that  such  practices  would 
continue.  The  Agency  is  proposing  that 
if  such  a  case  can  be  made  in 
compliance  applications,  then  when 
examining  the  historical  record  of 
human  activity  associated  with  that 
resource,  only  that  human  activity  that 
has  been  associated  with  n!soura;s  of 
quality  similar  to  that  found  within  the 
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controlled  area  need  be  considered. 
Consider  a  hypothetical  example  in 
which  the  water  resources  in  the 
controlled  area  were  found  not  to  be  of 
potable  quality,  and  this  were 
demonstrated  and  dociunented  in  the 
application  for  certification  of 
compliance.  Then,  when  examining  the 
history  of  drilling  for  water  in  the 
Delaware  Basin,  the  Department  would 
need  only  consider  boreholes  created  for 
water  uses  other  than  drinking,  e.g., 
irrigation  and  control  of  dust. 

Tne  Agency  is  further  proposing  that 
the  rate  of  human  activity  may  be 
reduced  in  accordance  with  the  criteria 
found  in  §  194.41.  active  institutional 
controls,  and  in  §  194.43(c),  passive 
institutional  controls.  A  complete 
discussion  of  reduction  of  the  human 
activity  rate  can  be  found  under  the 
discussion  of  those  two  portions  of  the 
criteria. 

In  assessing  the  consequences  of 
human-initiated  processes  and  events, 
the  Agency  is  proposing  that 
assumptions  pertaining  to 
characteristics  of  such  processes  and 
events  be  based  on  characteristics 
associated  with  current  practice  in  the 
Delaware  Basin.  This  approach  is 
consistent  with  the  approach  the 
Agency  is  proposing  for  future  state 
assumptions.  For  example,  assumptions 
related  to  the  type  and  amount  of  any 
drilling  fluids,  borehole  depths, 
diameters,  and  seals  should  be  assumed 
to  remain  consistent  with  the  current 
practice  in  the  Delaware  Basin.  For  the 
specific  case  of  borehole  seals.  EPA  is 
further  proposing  that  boreholes  shall  be 
assumed  to  be  sealed  at  the  rate 
boreholes  have  been  sealed  over  the  past 
50  years  in  the  Delaware  Basin  and  that 
natural  processes  will  degrade  or 
otherwise  affect  the  permeability  of 
boreholes  over  the  regulatory  time 
frame. 

The  Agency  has  chosen  in  today's 
proposal  to  differ  from  the  Appendix  C 
"Guidance  for  Implementation"  which 
accompanied  40  CFR  part  191  because 
EPA  btrlir'ves  that  the  approach  outlined 
above  for  assessing  the  likelihood  and 
consequences  of  human-initiated 
processes  and  events  is  more 
appropriate  for  the  WIPP  than  the 
method  discussed  in  the  guidance. 
Today's  proposal  is  specific  to  the 
WIPP;  the  guidance,  on  the  other  hand, 
is  generic.  Moreover,  the  guidance  only 
took  into  account  drilling  frequencies 
for  oil  and  gas.  The  Agency  believes  that 
other  human  activities,  such  as  drilling 
for  potash  and  drilling  for  water,  are 
equally  important  for  consideration  at 
the  WIPP.  as  they  too  have  the  potential 
to  affect  the  disposal  system.  Therefore, 
today's  proposal  requires  consideration 


of  all  human  actions  that  could  affect  a 
waste  disposal  system.  However,  the 
Agency  solicits  comment  on  its 
proposed  approach  and  the 
appropriateness  of  differing  from  the 
Appendix  C  guidance. 

Results  of  Performance  Assessments 

The  Agency  proposes  to  establish 
criteria  for  assessing  the  results  of 
performance  assessments  required 
under  the  containment  requirements  of 
40  CFR  part  191.  The  Agency  is 
proposing  to  require  that  the  results  of 
performance  assessments  be  displayed 
as  complementary  cumulative 
distribution  functions  or  "CCDFs." 
These  CCDFs  would  display  the  releases 
of  radionuchdes  over  10.000  years  after 
disposal — summed  and  normalized 
according  to  Table  1.  Note  6  of  40  CFR 
part  191 — on  the  horizontal  axis  and  the 
probability  of  releases  occurring  on  the 
vertical  axis. 

In  conducting  performance 
assessments,  there  will  be  many 
parameter  values  that  can  affect  the 
results  of  such  assessments.  For 
instance,  gas  generation  by  the  waste, 
radionuclide  solubilities,  permeabihty 
of  the  host  rock,  and  the  porosity  and 
transmissivity  of  surrounding  aquifers 
entail  parameter  values  that  can  affect 
the  results  of  such  performance 
assessments.  These  values  may  be 
difficult  to  quantify  particularly  over  a 
10,000-year  period.  "Therefore,  the 
Agency  is  proposing  to  require  the 
development  of  probability  distributions 
for  parameter  values  in  order  to 
represent  the  probability  of  different 
values  of  the  parameter  occurring. 

The  Agency  is  further  proposing  to 
require  that,  in  generating  CCDFs, 
computational  techniques  be  developed 
that  sample  randomly  across  the  full 
range  of  probability  distributions 
developed  for  uncertain  disposal  system 
parameter  values  used  in  performance 
assessments.  In  so  doing,  it  is  possible 
to  convey  the  influence  of  parameter 
uncertainty  upon  the  resulting  CCDFs. 
Random  sampling  techniques  can  select 
a  predetermined  number  oi  values  from 
a  parameter's  probability  distribution, 
the  collection  of  which  will  represent 
the  range  of  the  distribution  in 
successive  stages  of  calculation. 

The  Agency  is  proposing  to  require 
that  the  entire  range  or  "family"  of 
CCDFs  generated  as  a  result  of  these 
sampling  techniques  be  included  in 
compliance  applications.  By  requiring 
that  all  CCDFs  be  submitted,  the  Agency 
can  evaluate  whether  given  the 
conditions  that  exist  at  the  disposal 
system,  the  disposal  system  could  fail  to 
comply  with  section  13  of  40  CFR  part 
191  in  some  of  the  CCDFs.  By  noting  the 


number  of  total  CCDFs  generated  that 
fail  to  comply,  the  Agency  will  gain 
insight  into  the  performance  of  the 
disposal  system  over  the  10,000-year 
time  frame. 

The  Agency  is  proposing  to  place 
statistical  criteria  on  the  number  of 
CCDFs  generated.  The  Agency  is 
proposing  to  require  that  the  number  of 
CCDFs  generated  be  large  enough  such 
that  the  maximum  CCDF  generated 
exceeds  the  99th  percentile  of  the 
population  of  CCDFs  with  at  least  a  0.95 
probability.  A  95%  confidence  level  is 
commonly  recognized  as  being  a  good 
indicator  of  statistical  acceptability.  The 
Agency  believes  that  the  effect  of  this 
approach  will  be  that  the  number  of 
CCDFs  generated  will  be  large  enough  to 
ensure  that  a  full  range  of  realizations 
have  been  generated.  EPA  estimates  that 
this  will  require  several  hundred 
realizations,  although  the  number 
submitted  in  compliance  with  this 
requirement  may  ultimately  be  larger  or 
smaller. 

The  Agency  is  proposing  to  require 
that  the  mean  CCDF  of  the  population 
of  CCDFs  meets  the  requirements  of 
section  13(a)  of  40  CFR  part  191  with  at 
least  a  95  percent  level  of  statistical 
confidence.  The  mean  CCDF  is 
calculated  from  a  "family"  of  CCDFs 
whose  parameters  have  an  associated 
uncertainty  to  them,  as  discussed  above. 
As  a  result,  the  mean  will  have  its  own 
associated  imcertainty.  This  uncertainty 
around  the  location  of  the  mean  reduces 
the  level  of  assurance  with  which  we 
can  state  that  the  mean  CCDF  is  in 
compliance  with  section  13  of  40  CFR 
part  191.  One  way  of  attaining  statistical 
confidence  in  the  mean  is  to  detennine 
how  reproducible  the  mean  is  if 
recalculated.  For  example,  first  generate 
an  ensemble  of  a  certain  number  of 
CCDFs  and  calculate  the  mean.  Next, 
generate  an  entirely  new  ensemble  of 
the  same  number  of  CCDFs  and  compare 
the  mean  calculated  for  this  new  set  to 
that  of  the  first  set.  If  the  number  of 
CCDFs  generated  is  a  statistically 
representative  portion  of  the  infinite 
population  of  CCDFs,  then  the  two 
calculated  means  will  likely  agree.  By 
placing  a  statistical  confidence 
requirement  on  the  mean  of  the  CCDFs, 
the  Agency  hopes  to  ensure  that  a  mean 
that  is  in  compliance  would  upon 
recalculation  from  a  new  ensemble  of 
CCDFs,  still  be  in  compliance.  The 
Agency  is  proposing  to  require  a  95 
percent  level  of  statistical  confidence 
that  the  mean  meets  the  requirements 
but  solicits  comment  on  other  levels  of 
confidence  which  may  be  more 
appropriate. 

Before  selecting  the  mean  as  the 
compliance  indicator,  the  Agency 


examined  three  options.  The  first 
option,  the  mean  CCDF  or  expected 
value,  was  selected  because  of  its  ability 
to  convey  a  sense  of  the  whole  ensemble 
of  CCDFs  generated.  In  calculating  the 
mean,  all  CCDFs — those  representing 
best  case  results,  those  representing 
worst  case  results,  and  everything  in 
between — are  included.  Since  it  cannot 
be  known  which  CCDF  represents  actual 
performance  over  the  10,000  year 
regulatory  period,  it  is  deemed  wise  to 
include  the  influence  of  all  generated 
CCDFs. 

The  Agency  also  examined  the 
median  CCDF.  The  median  CCDF  would 
be  indicative  of  the  central  tendency  of 
the  majority  of  the  CCDFs  and  would 
not  exhibit  the  influence  of  high  or  low 
consequence  CCDFs  as  strongly  as  the 
mean  CCDF.  Specifically,  the  influence 
of  high  consequence  CCDFs  that  do  not 
meet  the  requirements  of  section  13(a) 
of  40  CFR  part  191  would  be  discounted 
by  the  median.  In  the  Agency's  view, 
this  makes  the  median  CCDF  less 
suitable  as  a  compliance  indicator. 

The  Agency  also  examined  the 
possibility  of  using  a  percentile  value  as 
a  compliance  indicator.  The  Agency  has 
considered  and  rejected  percentile 
values  at  or  below  50  on  grounds  that 
such  values  would  not  provide  adequate 
confidence  of  achieving  the  desired 
protection  of  public  health.  As  for 
higher  values,  the  Agency  believes  that 
it  would  be  extremely  difficult  to  justify 
any  specific  higher  value. 

"The  Agency  solicits  comment  on  the 
appropriateness  of  the  mean  or  some 
other  CCDF  as  a  basis  for  compliance. 
The  Agency  solicits  comments  on  using 
some  possible  combination  of  CCDFs  as 
a  basis  for  compiliance;  e.g..  requiring 
that  the  mean  and  the  median  meet  the 
requirements  of  section  13(a)  of  40  CFR 
part  191. 

Another  issue  upon  which  the  Agency 
solicits  comment  is  on  theBltemative  of 
basing  compliance  on  one  single 
realization,  rather  than  on  a  multitude 
of  them  as  discussed  above  and  then 
using  that  realization  to  determine 
compliance  with  the  containment 
requirements.  Instead  of  sampling  from 
a  given  range  of  variables  for  each 
parameter  and  generating  a  new 
realization  curve  each  time  this  is  done, 
it  has  been  suggested  that  all  possible 
values  for  each  parameter  should  be 
selected  in  creating  a  single  curve.  In 
this  way,  all  the  information  is  folded 
into  one  realization  w  hich  either 
complies  or  does  not.  The  advantage  in 
this  technique  is  that  the  issue  of  the 
appropriateness  of  the  mean,  median,  or 
other  percentile  is  obviated.  The 
disadvantage  is  that  it  is  difficult  to  see 
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exactly  which  parameters  caused  the 
curve  to  behave  in  a  particular  way. 

Regardless  of  the  method  ultimately 
used  to  determine  compliance  with  the 
numerical  requirements  of  section  13  of 
40  CFR  part  191,  a  "reasonable 
expectation  of  compliance"  with  the 
containment  requirements  cannot  be 
achieved  until  a  demonstration  has  been 
made  that  the  quahtative  requirements 
set  forth  in  sections  21  through  27  of 
today's  proposal  have  also  been  met.  A 
"reasonable  expectation  of  compliance" 
with  the  containment  requirements 
shall  not  be  based  solely  upon  a 
statistical  estimate  of  radionuclide 
releases  to  the  accessible  environment. 
Instead,  the  Agency  will  consider  the 
full  record  of  information  submitted  in 
compliance  applications  and  will 
examine  the  methods  and  assumptions 
which  were  used  to  support  the 
development  of  radionuclide  release 
estimates.  For  example,  the  EPA  will 
consider  such  factors  as  the 
reasonableness  of  the  processes  and 
events  incorporated  info  performance 
assessments,  the  appropriateness  of  any 
expert  elicitation  used  to  provide  input 
to  models,  the  adequacy  of  peer  review, 
and  the  quahty  of  other  data  inputs. 
Only  after  a  demonstration  has  been 
made  that  all  of  the  requirements  set 
forth  in  sections  21  through  27  of 
today's  proposal  have  been  met  and  that 
the  numerical  requirements  of  section 
13  of  40  CFR  part  191  have  been 
satisfied,  will  a  "reasonable 
expectation"  of  compliance  with  the 
containment  requirements  be  achieved. 

Assurance  Requirements 

In  addition  to  the  numerical 
requirements  set  forth  in  the  Agency's 
radioactive  waste  disposal  standards, 
section  14  of  the  standards  contains  a 
set  of  qualitative  requirements  to  help 
assure  that  the  desired  level  of 
protection  is  achieved.  These  assurance 
requirements  address:  (1)  Active 
institutional  controls;  (2)  monitoring;  (3) 
passive  institutional  controls;  (4) 
engineered  barriers;  (5)  consideration  of 
the  presence  of  resources;  and  (6) 
removal  of  waste. 

Active  Institutional  Controls 

According  to  the  disposal  standards: 

Active  institutional  controls  over  disposal 
sites  should  be  maintained  for  as  long  a 
period  of  time  as  is  practicable  after  disposal; 
however,  performance  assessments  that 
assess  the  isolation  of  the  wastes  from  the 
accessible  environment  shall  not  consider 
any  contributions  from  active  institutional 
controls  for  more  than  100  years  after 
disp>osal. 

As  defined  in  40  CFR  part  191. 
"active  institutional  control"  means: 


"(1)  Controlling  access  to  a  disposal  site 
by  any  means  other  than  passive 
institutional  controls;  (2)  performing 
maintenance  operations  or  remedial 
actions  at  a  site;  (3)  controlling  or 
cleaning  up  releases  from  a  site;  or  (4) 
monitoring  parameters  related  to 
disposal  system  performance." 

With  the  above  requirements  in  mind, 
today's  proposal  requires  that  any 
application  for  certification  of 
compliance  contain  detailed 
descriptions  of  proposed  active 
institutional  controls,  their  location  and 
the  period  of^ime  they  are  proposed  to 
remain  active.  Any  credit  assuimed  for 
reduced  human  activity  in  the  vicinity 
of  the  WIPP  or  reduced  releases  of 
radionuclides  must  be  supported  by 
such  descriptions  but,  as  indicated  in 
the  disposal  standards,  in  no  case  shall 
it  be  assumed  that  active  institutional 
controls  will  be  effective  in  preventing 
or  reducing  releases  beyond  100  years 
after  disposal. 

Monitoring 

Since  the  predictions  associated  with 
long-term  compUance  with  the  disposal 
standards  of  40  CFR  part  191  are 
inherently  uncertain,  final  disposal 
standards  issued  in  1985  included  a 
provision  requiring  monitoring  of 
disposal  systems  to  help  assure  that 
they  are  performing  as  predicted.  The 
proposed  disposal  standards  issued  in 
1982  had  not  included  such  a 
requirement.  However,  several 
commenters  (including  most  of  the 
States)  urged  addition  of  a  requirement 
for  long-term  monitoring  of  a  repository 
after  disposal  to  guard  against 
unexpected  failures.  Accordingly, 
further  information  was  sought  on  this 
idea.  The  Agency  surveyed  the 
capabilities  and  expectations  of  long- 
term  monitoring  approaches.  As 
explained  in  the  preamble  to  the  1985 
disposal  standards  (50  FR  38081. 
September  19, 1985): 

Evaluating  this  information  led  the  Agency 
to  several  conclusions; 

(1)  Perhaps  most  importantly,  the 
techniques  used  for  monitoring  after  disposal 
must  not  jeopardize  the  long-term  isolation 
capabilities  of  the  disposal  system. 
Furthermore,  plans  to  conduct  monitoring 
after  disposal  should  never  become  an  excuse 
to  relax  the  care  with  which  systems  to 
isolate  these  ^*asfes  must  be  selected, 
designed,  constructed,  and  operated 

(2)  Monitoring  for  radionuclide  releases  lo 
the  accessible  environment  is  not  likely  to  be 
productive.  Even  a  poorly  jierforming 
geologic  repository  is  very  unlikely  to  allow 
measurable  releases  to  the  accessible 
environment  for  several  hundreds  of  ycafs  oi 
more,  particularly  in  view  of  the  engineered 
controls  needed  to  comply  with  10  CFR  Part 
60.  A  monitoring  system  based  only  on 
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detecting  radionuclide  releases — a  system 
which  would  almost  certainly  not  be 
detecting  anything  for  several  times  the 
history  of  the  United  States — is  not  likely  to 
be  maintained  for  long  enough  to  be  of  much 
use. 

(3)  Within  the  above  constraints,  however, 
there  are  likely  to  be  monitoring  approaches 
which  may,  in  a  relatively  short  time, 
significantly  improve  confidence  that  a 
repository  is  performing  as  intended.  Two 
examples  are  of  particular  interest.  One 
involves  the  concept  of  monitoring  ground- 
water sources  at  a  variety  of  distances  for 
benign  tracers  intentionally  released  to  the 
ground  water  in  the  repository;  this  approach 
can  evaluate  the  delay  involved  in  ground- 
water movement  from  the  reposrfory  to  the 
environment  and  can  serve  to  validate 
expectations  of  the  performance  expected 
from  the  system's  natural  barriers.  Another 
concept  involves  monitoring  the  small  uplift 
of  the  land  surface  over  the  repository  in 
order  to  validate  predictions  of  the  system's 
thermal  behavior.  Both  of  these  approaches 
can  be  carried  out  without  enhancing 
pathways  for  the  wastes  to  escape  from  the 
repository. . 

Based  on  these  conclusions  and  the 
public  comments  on  this  question,  the 
Agency  included  a  provision  (in  the 
assurance  requirements  of  the  final 
disposal  standards]  for  long-term 
monitoring  after  disposal;  "Disposal 
systems  shall  be  monitored  after 
disposal  to  detect  substantial  and 
detrimental  deviations  from  expected 
performance.  This  monitoring  shall  be 
done  with  techniques  that  do  not 
jeopardize  the  isolation  of  the  wastes 
and  shall  be  conducted  until  there  are 
no  significant  concerns  to  be  addressed 
by  further  monitoring." 

Accordingly,  EPA  is  proposing 
criteria  for  complying  with  the 
monitoring  requirements  in  the  disposal 
standards.  EPA  is  proposing  that 
monitoring  programs  be  designed  to 
detect  the  movement  of  radionuclides 
toward  the  accessible  environment  at 
the  earliest  practicable  time.  Such 
monitoring  programs  shall  be  consistent 
with  monitoring  required  under 
applicable  federal  hazardous  waste 
regulations  and  shall  be  done  with 
techniques  that  do  not  jeopardize  the 
containment  of  waste  in  the  disposal 
system.  Due  to  the  long-term  nature  of 
the  potential  hazard  associated  with 
disposal  of  transuranic  radioactive 
waste,  any  unpredicted  detection  of 
movement  of  radionuclides  away  from 
the  disposal  system  and  toward  the 
accessible  environment  would  be  cause 
for  concern  that  an  exceedance  of  what 
is  permitted  under  the  disposal 
regulations  is  likely  to  occur.  If  releases 
are  detected  early  enough,  remedial 
action  can  be  implemented  before 
radionuclides  reach  the  accessible 
environment. 


EPA  is  proposing  in  today's  criteria 
that  any  compliance  certification 
application  include  a  detailed  plan  for 
monitoring  the  performance  of  the  WIPP 
after  disposal.  At  a  minimum,  this  plan 
shall;  Identify  parameters  that  will  be 
monitored  and  how  baseline  states  will 
be  determined;  indicate  how  each 
parameter  will  be  used  to  evaluate  the 
performance  of  the  disposal  system;  and 
discuss  the  length  of  time  over  which 
each  parameter  will  be  monitored  to 
detect  deviations  from  expected 
performance.  Radionuclide  monitoring 
programs  should  be  consistent  with 
applicable  federal  hazardous  waste 
monitoring  programs  in  order  to 
minimize  duplication  of  monitoring 
efforts.  The  Agency  solicits  comments 
on  this  approach. 

In  addition  to  monitoring  after  closure 
of  the  disposal  system  (i.e..  when  all  of 
the  shafts  to  the  repository  are 
backfilled  and  sealed).  EPA  proposes 
that,  to  the  extent  practicable,  pre- 
closure  monitoring  of  parameters  which 
may  affect  the  long-term  performance  of 
the  disposal  system  after  closure  shall 
also  be  conducted.  The  Agency  believes 
that  such  monitoring  can  provide 
important  information  about  the 
disposal  system  and  that  such 
information  can  contribute  to  a  better 
understanding  of  how  the  disposal 
system  is  likely  to  perform  after  closure. 
Furthermore,  such  information  can  be 
used  to  verify  assumptions  (about  the 
disposal  system)  which  form  the  basis  of 
a  compliance  assessment. 

The  Agency  is  proposing  to  require 
that,  as  a  part  of  the  pre-closure 
monitoring  plan  for  the  WIPP, 
monitoring  of  parameters  which  can 
affect  the  containment  of  waste  in  the 
disposal  system  shall  be  conducted  to 
the  extent  practicable.  The  Agency 
believes  that  the  following  parameters 
can  affect  the  containment  capability  of 
the  WIPP:  Brine  quantity,  flux, 
composition,  and  spatial  distribution; 
gas  quantity  and  composition;  and 
temperature  distribution.  Since  there 
may  be  additional  disposal  system 
parameters  important  to  the 
containment  of  waste.  EPA  is  proposing 
that  DOE  undertake  a  study  to 
determine  the  effect  of  various  disposal 
system  parameters  on  the  performance 
of  the  disposal  system.  Such  study  shall 
consider  whether  a  disposal  system 
parameter  should  be  monitored  because 
the  parameter  either  provides 
information  regarding  the  disposal 
system's  abihty  to  contain  waste  or 
regarding  the  ability  to  predict  the 
future  performance  of  the  disposal 
system.  The  parameters  studied  shall 
include,  but  need  not  be  limited  to: 
Backfilled  mechanical  state  including 


porosity,  permeability,  and  degree  of 
compaction  and  reconsolidation;  extent 
of  deformation  of  the  surrounding  roof, 
walls,  and  floor  of  the  disposal  room; 
and  initiation  or  displacement  of  major 
brittle  deformation  features  in  the  roof 
or  surrounding  rock.  The  results  of  the 
study  shall  be  provided  to  EPA  along 
with  documentation  of  the  methodology 
and  information  describing  the 
importance  of  each  disposal  system 
parameter  studied.  The  results  of  such 
study  shall  dictate  the  breadth  of 
monitoring  of  disposal  system 
parameters. 

The  parameters  specifically 
mentioned  above  and  in  the  proposed 
criteria  were  identified  as  important  to 
the  containment  capability  of  the  WIPP 
by  the  Agency  in  its  comments  to  the 
Diepartment  (dated  October  19, 1989) 
regarding  the  Test  Phase  Plan  for  the 
WIPP.  In  those  comments,  EPA 
recommended  that  the  Department 
implement  monitoring  systems  in 
disposal  rooms  that  would  be 
"indicative  of  waste  system 
performance"  (Recommendation  7).  In 
response  to  EPA's  comments,  the  DOE 
agreed  to  conduct  a  feasibility  study  on 
underground  monitoring  of  the  WIPP. 

EPA  solicits  comment  on  whether 
monitoring  should  be  required  for  the 
specific  parameters  listed  above,  on 
whether  additional  or  other  parameters 
should  be  specified,  and  on  the 
feasibility  of  continuing  such 
monitoring  after  disposal  (i.e.,  after  the 
repository  has  been  backfilled  and 
sealed).  Additionally,  the  Agency 
solicits  comment  on  whether  EPA 
should  require  the  use  of  specific 
monitoring  methods. 

Passive  Institutional  Controls 

The  assurance  requirements  of  40  CFR 
part  191  require  that  "disposal  systems 
shall  be  designated  by  the  most 
permanent  markers,  records,  and  other 
passive  institutional  controls  practicable 
to  indicate  the  dangers  of  the  wastes  and 
their  location."  Section  14(c)  of  40  CFR 
part  191.  The  standards  define  "passive 
institutional  controls"  as  "(1) 
permanent  markers  placed  at  a  disposal 
site,  (2)  public  records  and  archives,  (3) 
government  ownership  and  regulations 
regarding  land  or  resource  use,  and  (4) 
other  methods  of  preserving  knowledge 
about  the  location,  design  and  contents 
of  a  disposal  system." 

In  lignt  of  the  requirement  for  use  of 
passive  institutional  controls  set  forth  in 
40  CFR  part  191.  the  Agency  is 
proposing  that  any  application  for 
certification  of  compliance  include 
detailed  descriptions  of  the  measures 
that  will  be  employed  to  preserve 
knowledge  about  the  location,  design, 


and  contents  of  the  disposal  system.  At 
a  minimum,  it  is  proposed  that  such 
measures  will  include;  (1)  Identification 
of  the  controlled  area  by  markers  that 
have  been  designed,  fabricated  and 
emplaced  to  be  as  permanent  as 
practicable;  and  (2)  placement  of 
records  in  the  archives  and  land  record 
systems  of  local,  state,  and  Federal 
Government  agencies,  and  international 
archives,  that  would  be  likely  to  be 
consulted  by  individuals  in  search  of 
unexploited  resources. 

The  Agency  proposes  that  the  type  of 
information  contained  in  records  shall 
include;  The  location  of  the  controlled 
area  and  the  disposal  system;  the  design 
of  the  disposal  system;  the  nature  and 
hazard  ef  the  waste;  geologic, 
geochemical,  hydrologic.  other  site  data 
pertinent  to  the  containment  of  waste  in 
the  disposal  system,  eind  the  results  of 
tests,  experiments,  and  other  analyses 
relating  to  backfill  of  excavated  areas, 
shaft  sealing,  waste  interaction  with  the 
disposal  system,  and  any  other  tests, 
experiments,  or  analyses  pertinent  to 
the  containment  of  waste  in  the  disposal 
system.  EPA  solicits  conmients  on  the 
appropriateness  of  this  list  and  on 
whether  additional  or  other  items 
should  be  specified.  Any  application  for 
certification  of  compliance  shall  include 
detailed  descriptions  of  the  proposed 
controls  as  well  as  information 
regarding  the  period  of  time  those 
controls  are  expected  to  endure  and  be 
understood. 

A  question  arises  with  regard  to  the 
extent  to  which  the  Agency  should 
allow  performance  assessments  to 
consider  contributions  from  passive 
institutional  controls  in  reducing  the 
likelihood  of  human-initiated  processes 
and  events  that  may  affect  the  disposal 
system.  While  the  disposal  regulations 
address  contributions  from  active 
institutional  controls  (see  above 
discussion  of  active  institutional 
controls),  they  do  not  specifically 
address  contributions  from  passive 
institutional  controls.  The  Agency  may 
be  willing  to  consider  such 
contributions  if  a  persuasive  case  can  be 
made  that  the  passive  institutional 
controls  can  be  expected  to  endure  and 
act  as  a  deterrent  to  potential  intruders. 
In  no  instance,  however,  will  passive 
institutional  controls  be  assimied  to 
eliminate  the  likehhood  of  human- 
initiated  processes  and  events  entirely. 
Furthermore,  contributions  from  passive 
institutional  controls  may  vary  over 
time.  For  example,  the  effectiveness  of 
passive  institutional  controls  may 
decrease  over  the  regulatory  time  frame. 
The  Agency  solicits  comment  on  the 
extent — if  any — to  which  contributions 
from  passive  institutional  controls 


should  be  considered  in  performance 
assessments. 

Because  of  the  uncertainty  concerning 
the  effectiveness  of  passive  institutional 
controls  in  terms  of  influencing  human 
activity,  EPA  must  carefully  scrutinize 
information  about  such  controls.  The 
Agency  has  considered  the  fact  that 
markers  exist  in  the  world  today  that  are 
thousands  of  years  old.  This  would  tend 
to  support  the  view  that  passive 
institutional  controls  can  survive  for 
very  long  periods  of  time.  Nevertheless, 
it  is  possible  that  markers  have  been 
created  in  the  past  and  were  destroyed 
or  disintegrated.  The  actual  percentage 
of  surviving  markers  is  thus  unknown. 
It  could  be  very  small,  meaning  that  an 
unrealistically  large  number  of  markers 
would  have  to  be  placed  at  the  WIPP  in 
order  to  assure  survival.  Further 
uncertainty  in  the  effectiveness  of 
markers  derives  from  the  possibility  that 
even  if  markers  survive,  it  does  not 
mean  they  will  necessarily  be 
understood  by  future  generations. 

Institutional  controls  have  been 
known  to  fail.  The  New  Mexico 
Environmental  Evaluation  Group  (EEG) 
has  documented  instances  in  the  recent 
past  where  institutional  controls  have 
failed  at  the  WIPP.  According  to  EEG, 
both  the  DOE  and  the  Department  of  the 
Interior's  Bureau  of  Land  Management 
"failed  to  implement  the  procedures 
described  by  the  DOE  as  crucial  to 
protecting  the  site  from  inadvertent 
human  intrusion  in  twenty-two  of  the 
twenty-five  applications  to  drill  oil  and 
gas  wells  filed  while  a  Memorandum  of 
Understanding  was  legally  binding  and 
the  WIPP  facility  was  in  a  state  of  full 
readiness  to  receive  waste."  (EEG  letter 
to  EPA  dated  February  23. 1994).  This 
indicates  that  even  today,  and  even  with 
goveriunental  entities  responsible  for 
implementation  of  controls,  such 
controls  are  not,  necessarily,  rehable. 
The  unknown  nature  of  future  societies 
and  governmental  institutions 
compounds  the  uncertainty. 

Engineered  Barriers 

The  assurance  requirements  of  40  CFR 
part  191  require  that  disposal  systems 
"use  different  types  of  barriers  to  isolate 
the  wastes  from  the  accessible 
environment."  Additionally,  the 
disposal  stahdards  mandate  that  "Both 
engineered  and  natural  barriers  shall  be 
used."  40  CFR  part  191  defines  the  term 
"barrier"  as  "any  material  or  structure 
that  prevents  or  substantially  delays 
movement  of  water  or  radionuclides 
toward  the  accessible  environment.  For 
example,  a  barrier  may  be  a  geologic 
structure,  a  canister,  a  waste  form  with 
physical  and  chemical  characteristics 
that  significantly  decrease  the  mobility 


of  radionuclides,  or  a  material  placed 
over  and  around  waste,  provided  that 
the  material  or  structure  substantially 
delays  movement  of  water  or 
radionuclides." 

If  selected  and  designed  properly, 
engineered  barriers  can  significantly 
reduce  the  potential  for  waste  migration 
away  from  the  disposal  system.  They 
can  be  an  effective  mechanism  for 
improving  the  performance  of  the  WIPP 
and  for  reducing  the  uncertainty 
inherent  in  long-term  projections  about 
the  ability  of  the  disposal  system  to 
comply  with  the  quantitative 
requirements  of  40  CFR  part  191. 

While  the  disposal  standards  require 
use  of  engineered  barriers,  they  do  not 
specify  how  many  or  what  kinds  of 
engineered  barriers  must  be  used.  The 
Agency  is,  therefore,  proposing  criteria 
for  selecting  engineered  barriers. 

In  today's  notice,  EPA  is  proposing 
that  DOE  complete  a  study  of 
engineered  barrier  alternatives  and  their 
benefits  and  costs.  The  results  of  such 
study  shall  be  used  to  justify  both  the 
selection  and  rejection  of  engineered 
barriers  at  the  WIPP.  Moreover,  the 
study  shall  be  peer  reviewed.  For 
example,  EPA  believes  that  the  National 
Academy  of  Sciences  may  be  able  to 
provide  an  appropriate  forum  for  peer 
review  of  the  study  envisioned  in 
today's  proposed  criteria.  The  Agency 
believes  that  the  credibility  of  the  study 
of  engineered  barrier  alternatives  and 
resulting  selection  of  engineered 
barriers  for  the  WIPP  disposal  system  is 
critically  important. 

The  specific  engineered  barriers 
proposed  to  be  evaluated  include,  biit 
are  not  limited  to;  Cementation, 
shredding,  supercompaction, 
incineration,  vitrification,  improved 
waste  canisters,  grout  and  bentonite 
backfill,  melting  of  metals,  alternative 
configurations  of  waste  placements  in 
the  disposal  system,  and  alternative 
disposal  system  dimensions.  These 
specific  engineered  barriers  were 
selected  by  the  Agency  because  they 
have  already  begun  to  be  considered  by 
DOE'S  Engineered  Alternatives  Task 
Force  (EATF)  (see  July,  1991  EATF 
Report  on  Engineered  Alternatives  for 
the  WIPP,  DOE/WIPP  91-007)  and 
appear  to  represent  potentially 
promising  alternatives.  EPA  solicits 
comment  on  the  appropriateness  of 
specifying  the  above-mentioned 
engineered  barriers  as  the  subject  of  the 
study  and  on  whether  alternative 
barriers  should  be  specified. 

The  Agency  is  proposing  that  the 
following  factors  be  considered  in 
benefit/cost  analysis  of  the  above- 
mentioned  engineered  barriers;  the 
ability  of  the  engineered  barrier  to 
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prevent  or  substantially  delay  the 
movement  of  water  or  radionuclides 
toward  the  accessible  environment;  the 
impact  on  worker  exposures  to  radiation 
(at  the  WIPP  and  off-site)  both  during 
and  after  incorporation  of  engineered 
barriers;  the  increased  ease  or  difficulty 
in  removing  the  waste  from  the  disposal 
system;  the  increased  or  reduced  risk  of 
transporting  the  waste  to  the  disposal 
system;  the  increased  or  reduced 
uncertainty  in  compliance  assessment; 
the  increased  or  reduced  public 
confidence  in  the  performance  of  the 
disposal  system;  the  increased  or 
reduced  total  system  costs;  the  impact, 
if  any.  on  other  waste  disposal  programs 
from  the  incorporation  of  engineered 
barriers;  and  the  effect  on  mitigating  the 
consequences  of  human-initiated 
processes  and  events. 

It  would  be  inappropriate  to  limit  the 
study  only  to  the  impact  of  engineered 
barriers  on  the  performance  of  the 
WIPP.  If  this  were  done,  the  possibility 
would  exist  that  an  engineered  barrier 
may  be  selected,  for  example,  which 
marginally  improves  the  disposal 
system's  performance,  yet  results  in 
much  higher  environmental  risks  at 
treatment  sites.  This  increase  in  risk 
would  contravene  the  Agency's 
objective  of  protecting  human  health 
and  the  environment.  EPA  solicits 
comment  on  this  approach  to  selecting 
engineered  barriers  and  on  whether  an 
alternative  list  of  factors  should  be 
specifred  for  consideration. 

The  Agency  proposes  that  the  benefit/ 
cost  study  described  above  include 
separate  analyses  for  different  categories 
of  waste  potentially  destined  for 
disposal  at  the  WIPP.  The  Agency 
believes  that  benefits  and  costs  of 
engineered  barriers  can  differ  depending 
on  whether  they  are  applied  to  existing 
waste  that  is  already  packaged,  existing 
waste  that  is  not  yet  packaged  or  is  in 
need  of  repackaging,  or  to-be-generated 
waste.  Therefore,  the  Agency  is 
proposing  that  these  different  categories 
of  waste  be  analyzed  separately. 

Finally.  EPA  is  proposing  that 
engineered  barrier  alternatives  be 
considered  both  alone  and  in 
combination.  In  this  way,  assiu-ance  can 
be  had  that  the  full  range  of  alternative 
applications  of  engineered  barrier 
systems  has  been  considered. 

Importantly,  today's  proposal  requires 
the  results  of  the  benefit/cost  study  to  be 
included  in  any  compliance  application 
and  for  the  results  to  be  used  to  justify 
the  selection  or  rejection  of  any 
engineered  barrier.  This  will  help  the 
Agency  understand  why  particular 
barriers  were  selected  while  others  were 
not,  as  well  as  help  the  Agency  to 


evaluate  the  appropriateness  of  such 
selections. 

The  Agency  solicits  comments  on 
other  potential  approaches  to  the 
treatment  of  engineered  barriers  in  the 
WIPP  comphance  criteria.  In  particular, 
the  Agency  is  interested  in  receiving 
comment  on  the  option  of  specifying  a 
performance  standard  for  engineered 
barriers  similar  to  that  specified  by  the 
Nuclear  Regulatory  Commission  in  10 
CFR  part  60  regulations  for  disposal  of 
high-level  radioactive  waste.  Under  this 
approach,  a  maximum  radionuclide 
release  rate  would  be  established  for  the 
engineered  barrier  system.  Engineered 
barriers  selected  for  the  disposal  system 
would  have  to  contain  radionuclide 
releases  within  the  established  rate. 

Consideration  of  the  Presence  of 
Resources 

Section  14  of  40  CFR  part  191 
includes  the  following  requirement: 
"Places  where  there  has  been  mining  for 
resources,  or  where  there  is  a  reasonable 
expectation  of  exploration  for  scarce  or 
easily  accessible  resources,  or  where 
there  is  a  significant  concentration  of 
any  material  that  is  not  widely  available 
from  other  sources,  should  be  avoided 
in  selecting  disposal  sites.  Resources  to 
be  considered  shall  include  minerals, 
petroleum  or  natural  gas,  valuable 
geologic  formations,  and  ground  waters 
that  are  either  irreplaceable  because 
there  is  no  alternative  source  of  drinking 
water  available  for  substantial 
populations  or  that  are  vital  to  the 
preservation  of  unique  and  sensitive 
ecosystems.  Such  places  shall  not  be 
used  for  disposal  of  the  wastes  covered 
by  this  part  imless  the  favorable 
characteristics  of  such  places 
compensate  for  their  greater  likelihood 
of  being  disturbed  in  the  futiu-e." 

EPA  is  proposing  that  any  application 
for  certification  of  compliance  shall 
include  information  which 
demonstrates  that  the  favorable 
characteristics  of  the  WIPP  compensate 
for  the  presence  of  resources  and  the 
likelihood  of  human-initiated  processes 
and  events  as  a  result  of  the  presence  of 
those  resources.  If,  after  full 
consideration  of  the  potential  effects  of 
resource  recovery  activities  the  WIPP  is 
still  predicted  to  meet  the  requirements 
of  40  CFR^jart  191,  then  the  Agency 
will  assume  that  the  requirements  of 
this  part  and  section  14(e)  of  40  CFR 
part  191  have  been  fulfilled.  The 
Agency  solicits  comment  on  this 
approach. 

Removal  of  Waste 

Another  assurance  requirement 
included  in  the  40  CFR  part  191 
disposal  standards  involves  the  removal 


of  waste  from  the  disposal  system. 
Specifically,  40  CFR  part  191  mandates 
that:  "Ehsposal  systems  shall  be  selected 
so  that  removal  of  most  of  the  wastes  is 
not  precluded  for  a  reasonable  period  of 
time  after  disposal."  In  order  to  address 
this  requirement,  EPA  is  proposing 
criteria  to  require  a  plan  for  removing 
waste  from  the  disposal  system  using 
the  best  technology  available  at  the  time 
of  application. 

Individual  and  Ground-Water 
Protection  Requirements 

The  Agency  incorporated 
requirements  in  40  CFR  part  191  for  the 
protection  of  individuals  and  ground- 
water. The  individual  protection 
requirements  of  40  CFR  part  191  limit 
annual  committed  effective  doses  of 
radiation  to  members  of  the  public  to  no 
more  than  15  millirem.  The  ground- 
water protection  requirements  limit 
releases  to  ground  water  to  no  more 
than  the  limits  set  by  the  maximum 
contaminant  level  for  radionuclides 
(MCL)  established  in  40  CFR  part  141 
under  section  1412  of  the  Safe  Drinking 
Water  Act  (SDWA),  42  U.S.C.  300g-l. 
Both  of  these  requirements  are 
concerned  with  human  exposure  to 
radionuclides  from  disposal  systems 
and,  bke  the  containment  requirements 
of  40  CFR  part  191,  both  limit  such 
exposure  for  10,000  years. 

The  proposed  criteria  address  the 
following  issues:  the  definition  of  a 
protected  individual,  the  consideration 
of  exposure  pathways,  the  consideration 
of  underground  sources  of  drinking 
water,  the  scope  of  compliance 
assessments,  and  the  basis  for  a 
determination  of  compliance  with  these 
requirements  (results  of  compliance 
assessments). 

With  regard  to  identifying  protected 
individuals,  the  Agency  is  proposing  to 
require  that  assessments  regarding 
individual  exposures  to  radiation  from 
the  disposal  system  be  based  upon  the 
assumption  that  individuals  reside  at 
the  point  on  the  surface  of  the  accessible 
environment  where  they  would  be 
expected  to  receive  the  highest  exposure 
from  radionuclide  releases  from  the 
disposal  system.  This  helps  ensure  that 
the  individual  most  likely  to  receive  the 
highest  exposure  from  the  disposal 
system  is  accounted  for  and  protected. 

In  assessing  individual  doses,  the 
Agency  proposes  to  require 
consideration  of  all  potential  pathways 
(associated  with  undisturbed 
performance)  for  radionuclide  transport. 
The  pathways  which  need  to  be 
considered  include  land-surface 
pathways  (including  direct  radiation 
exposure),  surface  or  ground-water 
pathways,  and  air  pathways,  as  well  as 


combinations  of  the  above.  Furthermore, 
consistent  with  the  Agency's  approach 
under  the  Safe  Drinking  Water  Act  (42 
U.S.C.A.  sections  300(f)  to  300J-26),  it 
should  be  assumed  that  individuals 
consume  two  liters  of  water  per  day 
from  any  underground  source  of 
drinking  water  in  the  accessible 
environment. 

EPA  is  proposing  today  that  any 
underground  sources  of  drinking  water 
in  the  accessible  environment  which  are 
likely  to  be  affected  by  th&  disposal 
systern  over  10.000  years  be  considered 
in  WIPP  compliance  applications.  Such 
consideration  should  include  an 
analysis  of  the  interconnection  and 
commingling  of  bodies  of  ground  water 
with  underground  sources  of  drinking 
water,  as  well  as  ground-water  flow 
rates  and  direction. 

According  to  40  CFR  part  191, 
calculations  of  compliance  with  the 
individual  and  ground-water  protection 
requirements  must  consider  the 
undisturbed  performance  of  the  disposal 
system.  40  CFR  part  191  defines 
"undisturbed  performance"  as:  "the 
predicted  behavior  of  a  disposal  system, 
including  consideration  of  the 
uncertainties  in  predicted  behavior,  if 
the  disposal  system  is  not  disrupted  by 
human-intrusion  or  the  occurrence  of 
unlikely  natural  events."  The  Agency 
solicits  comment  on  whether  there  is  a 
need  for  further  clarification  of  the 
analysis  of  undisturbed  performance, 
e.g.;  is  there  a  need  to  identify  what 
constitutes  an  "unlikely"  natural  event 
or  what  probability  of  occurrence 
renders  an  event  "likely"  or 
"unlikely?". 

EPA  is  proposing  that  any  application 
for  certification  of  compliance  shall 
include  information  which  identifies 
the  processes,  events,  or  sequences  of 
processes  and  events  considered  in 
compliance  analyses.  Moreover.  EPA  is 
proposing  that  documentation  be 
provided  which  justifies  the  inclusion/ 
non-inclusion  of  particular  processes, 
events,  or  sequences  of  processes  and 
events  in  compliance  assessment 
results. 

Once  the  processes,  events,  or 
sequences  of  processes  and  events  have 
been  identified,  they  shall  be 
incorporated  into  compliance 
assessments  of  the  disposal  system.  The 
disposal  standards  require  compliance 
assessments  to  include  consideration  of 
the  uncertainties  associated  with  the 
undisturbed  performance  of  the  disposal 
system.  To  do  this,  it  is  necessary  to 
identify  all  disposal  system  parameters 
that  can  affect  the  performance  of  the 
WIPP,  as  well  as  to  identify  the 
uncertainty  associated  with  each 
parameter. 
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When  the  disposal  system  parameters 
and  their  accompanying  uncertainty 
have  been  identified,  EPA  is  proposing 
that  probability  distributions  be 
developed  for  each  such  parameter.  A 
probability  distribution  is  a  function 
which  assigns  a  probabihty  of 
occurrence  to  each  value  for  a  given 
parameter. 

The  Agency  is  proposing  that,  in 
compiling  compliance  assessment 
results,  computational  techniques  be 
used  which  draw  random  samples  from 
across  the  full  range  of  probability 
distributions  for  parameter  values  used 
in  compliance  assessments.  This  will 
help  assure  that  all  possible  values  of  a 
parameter  have  been  considered  in 
compiling  compliance  assessment 
results. 

EPA  is  proposing  that  the  range  of 
estimated  radiation  doses  to  individuals 
(as  generated  through  use  of  the 
computational  techniques  referred  to 
above),  and  the  range  of  estimated 
radionuclide  concentrations  in  ground 
water  must  be  large  enough  such  that 
the  maximum  estimate  generated 
exceeds  the  99th  percentile  of  the 
population  of  estimates  with  at  least  a 
95%  probability.  The  "population  of 
estimates"  refers  to  the  set  of  all 
possible  estimates  that  can  be  generated 
from  all  disposal  system  parameter 
values  used  in  compliance  assessments. 
A  single  estimate,  in  effect,  samples  this 
population.  This  is  similar  to  the 
requirement  for  the  number  of  CCDFs 
which  must  be  generated  for  purposes  of 
compliance  with  the  containment 
requirements.  The  Agency  is  proposing 
to  include  this  provision  for  the  purpose 
of  ensuring  that  there  is  a  95% 
probability  that  99%  of  all  possible 
values  have  been  exceeded  by  the 
maximum  estimate  generated. 

In  order  to  assure  that  all  pertinent 
information  is  provided  to  the  Agency, 
EPA  is  proposing  to  require  that 
compliance  applications  display  the  full 
range  of  estimated  radiation  doses  and 
the  full  range  of  estimated  radionuclide 
concentrations. 

Finally,  the  Agency  is  proposing  to 
require  Uiat  any  compliance 
certification  application  provide 
information  which  demonstrates  that 
there  is  at  least  a  95%  level  of  statistical 
confidence  that  the  mean  and  the 
median  of  the  full  range  of  estimated 
radiation  doses  and  of  the  full  range  of 
estimated  radionuclide  concentrations 
meet  the  requirements  set  forth  in 
sections  15  and  16  of  40  CFR  part  191. 
The  mean  estimate  provides  a  measure 
of  compliance  that  expresses  the  average 
impacts  of  the  disposal  system  on 
individuals  and  groimd  water  as  well  as 
the  probabilities  of  uncertain  disposal 


system  parameter  values.  The  median 
estimate  provides  a  measure  of 
compliance  that  expresses  the  central 
tendency  of  a  population  of  estimates. 
Specifically,  the  median  represents  the 
point  that  a  calculated  estimate  would 
be  equally  likely  to  fall  above  or  below. 
Insofar  as  both  statistics  contain  useful 
information,  the  Agency  is  proposing  an 
approach  that  assures  that  both  meet  the 
limits  of  the  individual  and  ground- 
water protection  requirements. 

The  Agency  solicits  comments  on  the 
above  approach  for  evaluating  the 
results  of  compliance  assessment. 

Subpart  D — Public  Participation 

The  Agency  intends  to  involve  the 
public  throughout  the  Agency's 
regulatory  oversight  at  the  WIPP. 
Accordingly,  today's  proposal  contains 
a  set  of  criteria  for  public  participation 
in  any  compliance  certification  or 
determination. 

In  today's  proposal,  the  Agency  is 
proposing  to  continue  to  maintain  the 
four  public  information  dockets  Usted  in 
the  Supplementary  Information  section 
of  this  part.  All  materials  relevant  to  any 
compliance  certification  or 
determination  or  to  any  decision 
regarding  modifications,  suspensions,  or 
revocations  of  such  compliance 
certifications  and  determinations  will  be 
placed  in  the  proposed  dockets. 

The  Agency  believes  that  maintaining 
dockets  is  useful  because  they  can 
greatly  increase  communication 
between  EPA  and  all  interested  parties. 
The  Agency  intends  to  maintain  all 
dockets  in  conformance  with  EFA's 
"Uniform  Rulemaking  Docket 
Guidance"  to  the  extent  practicable. 
This  guidance  is  widely  used  within  the 
Agency  and  helps  to  ensure  that  public 
participation  in  Agency  rulemakings  is 
optimized. 

The  Agency  also  proposes  to  hold 
public  hearings  on  proposed 
compliance  criteria  vdthin  the  State  of 
New  Mexico.  These  hearings  will 
provide  an  opportunity  for  members  of 
the  public,  beyond  submission  of 
written  comments,  to  express  their 
views  to  EPA  in  the  rulemaking  process. 

With  respect  to  applications  for 
compliance  certification,  the  Agency  is 
proposing  that,  upon  receipt  of  an 
application  for  certification  of 
compliance,  it  will  publish  a  notice  in 
the  Federal  Register  announcing  that  an 
application  for  certification  of 
compliance  has  been  received  and 
soliciting  comment  on  that  application. 
This  notice  in  the  Federal  Register  will 
be  an  Advance  Notice  of  Proposed 
Rulemaking  (ANPR).  as  it  will  also 
announce  the  Agency's  intent  to 
conduct  a  rulemaking  to  certify  whether 
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the  WIPP  will  comply  with  the  disposal 
regulations.  The  Agency  is  proposing 
this  approach  in  order  to  afford  the 
public  an  opportunity  for  early  input 
into  EPA's  certification  decision.  The 
alternative  might  have  been  simply 
putting  the  application  in  the  docket 
and  receiving  comments  from  the  public 
through  a  more  informal  means. 
However,  the  Agency  believes  that  this 
approach  would  not  necessarily  lead  to 
as  much  public  input  relevant  to  its 
decision.  Hence,  the  more  formal 
approach  is  proposed. 

Upon  completion  of  a  review  of  the 
application  for  certification  of 
compliance,  the  Agency  also  proposes 
to  publish  in  the  Federal  Register  a 
Notice  of  Proposed  Rulemaking 
announcing  the  Administrator's 
proposed  decision  on  whether  the  WIPP 
facility  will  comply  with  the  disposal 
regulations  and  soliciting  comment  on 
such  proposal.  The  notice  will  provide 
a  comment  period  of  at  least  1 20  days 
and  will  announce  the  opportunity  for 
public  hearings  in  New  Mexico 
(including  times  and  procedures  for 
registering  to  testify)- 

The  Agency  will  publish  a  Notice  of 
Final  Rule  in  the  Federal  Register 
announcing  the  Administrator's 
decision  on  certifying  whether  the  WIPP 
facility  will  comply  with  the  disposal 
regulations.  Additionally,  a  document 
summarizing  major  comments  and 
issues  arising  from  comments  received 
on  the  Notice  of  Proposed  Rulemaking, 
as  well  as  the  Administrator's  response 
to  such  comments  and  issues,  will  be 
prepared  and  made  available  for 
inspection  in  Agency  dockets. 

Similar  to  the  process  outlined  above 
for  applications  for  compliance 
certification  (and  for  the  same  reasons), 
when  EPA  receives  documentation  of 
continued  compliance  as  required  under 
8(f)  of  the  WIPP  LWA,  the  Agency  will 
publish  a  notice  in  the  Federal  Register 
announcing  the  Administrator's  intent 
to  determine  whether  the  WIPP  facility 
continues  to  be  in  compliance  with  the 
disposal  regulations.  Copies  of  any 
documentation  received  will  be  made 
available  for  inspection  in  Agency 
dockets  and  comments  will  be  solicited 
for  at  least  30  days  after  receipt.  Once 
the  Agency  has  considered  all 
comments  received,  the  Administrator 
will  make  a  determination  regarding 
WIPP's  continued  compliance  and 
publish  that  decision  in  the  Federal 
Register. 

Questions  for  Comment 

The  Agency  is  requesting  comment  on 
today's  proposed  criteria  for  the 
certification  and  determination  of  the 
WIPP's  compliance  with  the  40  CFR 


part  191  disposal  standards  and  on  the 
proposed  approaches  taken.  EPA 
generally  invites  comment  on  whether 
today's  proposal  addresses  all  issues 
related  to  any  EPA  certification  or 
determination  of  WIPP's  compliance 
with  the  disposal  regulations  in  40  CFR 
part  191. 

Effective  Date 

The  effective  date  of  these  compliance 
criteria,  once  finalized,  will  be  30 
calendar  days  after  date  of  publication 
of  the  final  rule  in  the  Federal  Register. 

Regulatory  Analyses 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4. 1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  SlOO  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  it  raises  novel  policy 
issues  arising  out  of  legal  mandates.  As 
such,  this  action  was  submitted  to  OMB 
for  review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  dociunented  in  the  public 
record. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  each  Federal 
agency  to  consider  the  effects  of  their 
regulations  on  small  entities  and  to 
examine  alternatives  that  may  reduce 
these  effects.  The  nature  of  this  action 
is  to  propose  criteria  for  the  certification 
of  compliance  of  the  WIPP  with  the 
Agency's  radioactive  waste  disposal 
standards  set  forth  in  40  CFR  Part  191. 
Since  the  preparation  of  applications  for 
compliance  will  only  be  conducted  by 
DOE,  and  since  any  ensuing  disposal 


and  information  gathering  activities  will 
only  be  carried  out  by  DOE,  the  Agency 
certifies  that  this  regulation  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  EPA  has  determined  that  this 
proposed  rule  contains  no  information 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  (42  U.S.C. 
3501  etseq.). 

List  of  Subjects  in  40  CFR  Fart  194 

Environmental  protection. 
Administrative  practice  and  procedure. 
Nuclear  materials,  Plutonium,  Radiation 
protection.  Radionuclides,  Uranium, 
Transtuanics,  Waste  treatment  and 
disposal. 

Dated:  January  11, 1995. 
Carol  M.  Browner, 

Administrator. 

A  new  part  194  is  hereby  proposed  to 
be  added  to  title  40,  Code  of  Federal 
Regulations,  as  follows: 

PART  194— CRITERIA  FOR  THE 
CERTIFICATION  AND 
DETERMINATION  OF  THE  WASTE 
ISOLATION  PILOT  PLANT'S 
COMPLIANCE  WITH  ENVIRONMENTAL 
STANDARDS  FOR  THE  MANAGEMENT 
AND  DISPOSAL  OF  SPENT  NUCLEAR 
FUEL,  HIGH-LEVEL  AND 
TRANSURANIC  RADIOACTIVE 
WASTES 

Subpart  A— General  Provisions 

Sec. 

194.1  Purpose,  scope,  and  applicability. 

194.2  Defmitions. 

194.3  Communications. 

194.4  Conditions  of  compliance 
certification  and  determination. 

194.5  Publications  incorporated  by 
reference. 

194.6  Alternative  provisions. 

Subpart  B — Compliance  Certification  and 
Determination  Applications 

194.11  Completeness  and  accuracy  of 
compliance  applications. 

194.12  Submission  of  compliance 
applications. 

194.13  Submission  of  reference  materials. 

194.14  Content  of  compliance  certification 
application. 

194.15  Content  of  compliance 
determination  application(s). 

Subpart  C — Compliance  Certification  and 
Determination 

General  Requirements 

194.21  Inspections. 

194.22  Quality  assurance. 

194.23  Models  and  computer  codes. 

194.24  Waste  characterization. 

194.25  Future  state  assumptions. 

194.26  Expert  judgment. 

194.27  Peer  review. 
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Containment  RequirensKils 

194.31  Applicationof  release  limits. 

194.32  Scope  of  performance  assessments. 

194.33  Consideration  of  human-initiated 
processes  and  events. 

194.34  Results  of  performance  assessments. 

Assurance  Requirements 

194.41  Active  institutional  controls. 

194.42  Monitoring. 

194.43  Passive  institutional  controls. 

194.44  Engineered  barriers. 

194.45  Consideiation  of  the  presence  of 
resources. 

194.46  Removal  of  waste. 

Individual  and  Grwud-Water  Protection 
Requirements 

194.51  Consideration  of  protected 
individual. 

194.52  Consideration  of  exposure 
pathways. 

194.53  Consideration  of  underground 
sources  of  drinking  water. 

194.54  Scope  of  oranpliance  assessments. 

194.55  Results  of  compliance  assessments. 

Subpart  D— Pubflc  Participation 

194.61  Advance  notice  of  proposed 
rulemaking. 

194.62  Notice  of  proposed  rulemaking. 

194.63  Final  rule. 

194.64  Documentation  of  continued 
compliance. 

194.65  Dockets. 

Autiiorily:  The  Waste  isolation  Pilot  Plant 
Land  Withdrawal  Act  of  1992,  Pub.L.  102- 
579.  106  Stat.  4777;  5  U.S.C.app.l;  42  U.S.C 
2011-2296;  42  U.S.C  10101-10270. 

Subpart  A— General  Provisions 

§  194.1    Purpose,  scope  and  applicability. 

This  part  specifies  criteria  for  any 
certification  or  determination  of 
compliance,  luider  section  8(d)  and 
section  8(f)  of  the  Waste  Isolation  Pilot 
Plant  Land  Withdrawal  Act  of  1992 
(WIPP  LWA),  with  the  disposal 
regulations  at  40  CFR  part  191.  Any 
compliance  application  submitted 
under  section  8(d)  of  the  WIPP  LWA 
and  any  compliance  application 
submitted  under  section  8(f)  of  the 
WIPP  LWA  must  comply  with  the 
requirements  of  this  part. 

§194.2    Deflnittons. 

Unless  otherwise  indicated  in  this 
part,  all  terms  have  the  same  meaning 
as  in  40  CFR  part  191. 

Certification  means  any  action  taken 
by  the  Administrator  under  section  8(d) 
of  the  WIPP  LWA. 

Compliance  applicationfs)  means  any 
application  submitted  to  the 
Administrator  under  section  8(d)  of  the 
WIPP  LWA  or  any  application(s) 
submitted  to  the  Administrator  under 
section  8(f)  of  the  WIPP  LWA. 

Compliance  assessment's)  means  the 
analysis  conducted  to  detefmine 


compliance  with  section  15  and  subpart 
C  of  40  CFR  part  191. 

Determination  means  any  action  taken 
by  the  Administrator  pursuant  to  8(f)  of 
the  WIPP  LWA. 

Disposal  regulations  means  subparts 
B  and  C  of  40  CFR  part  191. 

Human  activity  means  those  drilling 
events  that  may  affect  the  disposal 
system,  but  do  not  necessarily  reach  the 
level  of  the  waste  in  the  disposal 
system. 

Human  intrusion  means  those  drilUng 
events  that  reach  the  level  of  the  waste 
in  the  disposal  system. 

Management  systems  review  means 
the  qualitative  assessment  of  a  data 
collection  operation  or  organization(s) 
to  establish  whether  the  prevailing 
quality  management  structure,  policies, 
practices,  and  procedures  are  adequate 
for  ensuring  that  the  type  and  quafity  of 
data  needed  are  obtained. 

Modification  means  action(s)  taken  by 
the  Administrator  that  has  the  efTect  of 
altering  the  terms  or  conditions  of 
certification  under  section  8(d)  of  the 
WIPP  LWA  or  that  has  the  effect  of 
altering  the  terms  or  conditions  of  a 
determination  under  section  8(f)  of  the 
WIPP  LWA. 

Population  ofCCDFs  means  all 
possible  CCDFs  that  can  be  generated 
fi-om  all  disposal  system  parameter 
values  used  in  performance 
assessments. 

Population  of  estimates  means  all 
possible  estimates  that  can  be  generated 
from  all  disposal  system  parameter 
values  used  in  compliance  assessments. 

Quality  assurance  means  all  those 
planned  and  systematic  actions 
necessary  to  provide  adequate 
confidence  that  the  disposal  system  will 
perform  satisfiactorily  in  service.  Quality 
assurance  includes  quality  control, 
which  comprises  those  quality 
assurance  actions  related  to  the  physical 
characteristics  of  a  material,  structure, 
component,  or  system  which  provide  a 
means  to  control  the  quality  of  the 
material,  structiu«,  component,  or 
system  to  predetermined  requirements. 
Regulatory  timeframe  means  the  time 
period  beginning  at  disposal  and  ending 
10,000  years  after  disposal. 

Revocation  means  any  action  taken  by 
the  Administrator  to  terminate  or 
writhdraw  the  effectiveness  of  a 
certification  under  section  8(d)  of  the 
WIPP  LWA  or  to  terminate  or  withdraw 
the  effectiveness  of  a  determination 
under  section  8(f)  of  the  WIPP  LWA. 

Secretary  means  the  Secretary  of  the 
IDepartment  of  Energy. 

Suspension  means  any  action  taken 
by  the  Administrator  to  withdraw,  for  a 
hmited  period  of  time,  the  effectiveness 
of  certification  under  section  8(d)  of  the 


WIPP  LWA  or  to  withdraw,  for  a  limited 
period  of  time,  the  effectiveness  of  a 
-  determination  tmder  section  8(f)  of  the 
WIPP  LWA. 

Waste  means  the  radioactive  waste 
and  radioactive  material  subject  to  the 
requirements  of  40  CFR  part  191. 

W/PP  means  the  Waste  Isolation  Pilot 
Plant  project  authorized  under  section 
213  of  the  Department  of  Energy 
National  Security  and  Military 
Applications  of  Nuclear  Energy 
Authorization  Act  of  1980  (Pub.  L.  96- 
164;  93  Stat.  1259, 1265). 

WIPP  LWA  means  the  Waste  Isolation 
Pilot  Plant  Land  Withdrawal  Act  (Pub. 
L.  102-579,  106  Stat.  4777). 

§194.3    Communications. 

(a)  Compliance  application(s)  shall  be: 

(1)  Addressed  to  the  Administrator, 
and 

(2)  Signed  by  the  Secretary. 

(b)  Communications  and  reports 
concerning  the  criteria  in  this  part  shall 
be: 

(1)  Addressed  to  the  Administrator  or. 
where  indicated,  the  Administrator's 
authorized  representative;  and 

(2)  Signed  by  the  Secretary  or  the 
Secretary's  authorized  representative. 

§194.4    Conditions  of  compliance 
certification  and  determination. 

(a)  Any  certification  or  determination 
issued  pursuant  to  the  WIPP  LWA  may 
include  such  conditions  as  the 
Administrator  finds  to  be  necessary  to 
support  such  certification  or 
determination(s). 

(b)  Whether  stated  therein  or  not,  the 
following  shall  be  conditions  in  any 
certification  or  determination: 

(1)  The  certification  or  determination 
shall  be  subject  to  modification, 
suspension,  or  revocation,  by  the 
Administrator.  Any  modification, 
suspension,  or  revocation  of  the 
certification  shall  be  done  by  rule.  If  the 
Administrator  revokes  the  certification, 
the  Department  shall  retrieve,  to  the 
extent  practicable,  any  waste  emplaced 
in  the  disposal  system. 

(2)  Upon  written  request  of  the 
Administrator  any  time  after  the 
Administrator  has  issued  a  certification 
or  determination  of  compliance,  the 
Department  shall  submit  information  to 
enable  the  Administrator  to  determine 
whether  the  certification  or 
determination  shoidd  be  modified, 
suspended,  or  revoked.  Unless 
otherwise  specified  by  the 
Administrator,  the  Department  shall 
submit  such  information  to  the 
Administrator  within  30  calendar  days 
of  receipt  of  the  Administrator's  request. 

(3)  Not  later  than  six  months  after  the 
Administrator  has  issued  anv 
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certification  or  determination  of 
compliance,  and  at  least  every  six 
months  thereafter,  the  Department  shall 
report  to  the  Administrator,  in  writing, 
any  changes  in  conditions  or  activities 
pertaining  to  the  disposal  system  that 
depart  from  the  application  and  that 
formed  the  basis  of  such  certification  or 
determination  of  compliance. 

(4)  Any  time  after  the  Administrator 
has  issued  a  certification  or 
determination  of  compliance,  the 
Department  shall  report  any  changes  in 
activities  pertaining  to  the  disposal 
system  that  depart  significantly  from  the 
application  and  that  formed  the  basis  of 
such  certification  or  determination  of 
compliance.  The  Department  shall 
inform  the  Administrator,  in  writing, 
prior  to  making  a  planned  change.  The 
Administrator  will  determine  whether 
the  planned  change  invalidates  the 
terms  of  the  certification  or 
determination.  Any  significant  change 
must  be  approved  by  the  Administrator 
prior  to  being  made  and  the 
Administrator  will  determine  whether 
the  change  requires  further  action. 
Further  action  may  include 
modification,  suspension,  or  revocation 
of  the  compliance  certification  or 
determination. 

(5)  If  the  Department  discovers  that  a 
condition  pertaining  to  the  disposal 
system  difiers  significantly  from  that 
indicated  in  the  application  that  formed 
the  basis  of  a  certification  or 
determination  of  compliance,  the 
difference  must  be  reported,  in  writing, 
to  the  Administrator  within  10  calendar 
days  of  its  discovery.  The  Administrator 
will  determine  whether  the  report 
requires  further  action.  Fiulher  acUon 
may  include  modification,  suspension, 
or  revocation  of  the  compliance 
certification  or  determination. 

(6)  If  the  Department  determines  that 
a  release  of  waste  from  the  disposal 
system  to  the  accessible  environment  in 
excess  of  what  is  permitted  under  the 
disposal  regulations  has  occurred  or  is 
likely  to  occiu',  the  Department  shall: 

(i)  Immediately  suspend  emplacement 
of  waste  in  the  disposal  system,  and 

(ii)  Notify  the  Administrator,  in 
writing,  within  24  hours  of  the 
determination  that  such  a  release  has 
occurred  or  is  likely  to  occur.  Such 
notification  shall  include,  but  need  not 
be  limited  to,  the  following  information 
to  the  extent  possible: 

(A]  Identification  of  the  location  and 
environmental  media  of  the  release  or 
the  expected  release; 

(B)  Identification  of  the  type  and 
quantity  of  waste  (in  activity  in  curies 
of  each  radionuclide)  released  or 
expected  to  be  released; 


(C)  Time  and  date  of  the  release  or  the 
approximate  time  of  the  expected 
release; 

(D)  Assessment  of  the  hazard  posed 
by  the  release  or  the  expected  release; 
and 

(E)  Additional  information  requested 
by  the  Administrator  or  the 
Administrator's  authorized 
representative  and  deemed  by  the 
Administrator  or  the  Administrator's 
authorized  representative  to  be  relevant 
to  a  modification,  suspension  or 
revocation  of  a  certification  or 
determination  of  compliance. 

(iii)  Following  receipt  of  the 
notification,  the  Administrator: 

(A)  May  request  additional 
information;  and 

(B)  Will  determine  whether 
emplacement  of  waste  in  the  disposal 
system  may  continue  and  whether  to 
modify,  suspend,  or  revoke  any 
previously  issued  certification  or 
determination  of  compliance. 

§194.5    Publications  incorporated  by 
reference. 

(a)  The  following  publications  are 
incorporated  in  this  part  by  reference: 

(1)  NUREG  1297  "Peer  Review  for 
High-Level  Nuclear  Waste 
Repositories." 

(2)  ASME  NQA-1-1989  edition 
"Quality  Assurance  Program 
Requirements  for  Nuclear  Facilities." 

(3)  ASME  NQA-2a-1990  addenda 
(part  2.7)  to  ASME  NQA-2-1989  edition 
"Quality  Assurance  Requirements  of 
Computer  Software  for  Nuclear  Facility 
Applications." 

(4)  ASME  NQA-3-1989  edition 
"Quality  Assurance  Program 
Requirements  for  the  Collection  of 
Scientific  and  Technical  Information  for 
Site  Characterization  of  High-Level 
Nuclear  Waste  Repositories." 

(b)  The  publications  listed  in 
paragraph  (a)  of  this  section  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  inspected  or  obtained  from  the  Air 
Docket,  Docket  No.  A-92-56,  room 
M1500  (LE131),  U.  S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460  or  copies  may  be 
inspected  at  the  Office  of  the  Federal 
Register,  800  N.  Capitol  Street  NW.,  7th 
floor,  suite  700.  Washington,  DC. 

§  194.6    Alternative  provisions. 

The  Administrator  may,  by  rule, 
substitute  for  any  of  the  provisions  of 
this  part  alternative  provisions  chosen 
after: 

(a)  The  alternative  provisions  have 
been  proposed  for  public  comment  in 
the  Federal  Register  together  with 


information  describing  how  the 
alternative  provisions  comport  with  the 
disposal  regulations,  the  reasons  why 
compliance  with  the  existing  provisions 
of  this  part  appears  inappropriate,  the 
costs,  risks  and  benefits  of  compliance 
in  accordance  with  the  alternative 
provisions; 

(b)  A  public  comment  period  of  at 
least  120  days  has  been  completed, 
during  which  an  opportunity  for  public 
hearings  in  New  Mexico  has  been 
provided;  and 

(c)  The  public  comments  received 
have  been  fully  considered  in 
developing  the  final  version  of 
alternative  provisions. 

Subpart  B — Compliance  Certification 
and  Determination  Applications 

§  194.1 1    Completeness  and  accuracy  of 
compliance  applications. 

Information  provided  to  the 
Administrator  in  support  of  any 
compliance  application(s)  shall  be 
complete  and  accurate.  The 
Administrator's  evaluation  for 
certification  under  section  8(d)(1)(B)  of 
the  WIPP  LWA  and  evaluation  for 
determination  imder  section  8(f)(2)  of 
the  WIPP  LWA  shall  not  begin  until  the 
Administrator  has  notified  the 
Secretary,  in  writing,  that  a  complete 
application  in  accordance  with  this  Part 
has  been  received. 

§194.12    Submission  of  compliance 
applications. 

Unless  otherwise  specified  by  the 
Administrator,  30  copies  of  any 
compliance  application(s),  any 
accompanying  materials,  and  any 
amendments  thereto  shall  be  submitted 
in  a  printed  form  to  the  Administrator. 

§194.13    Submission  of  reference 
materials. 

Information  may  be  referenced  in 
compliance  application(s):  Provided. 
That  the  references  are  clear  and 
specific  and  that  10  copies  of  the 
referenced  information  are  submitted  to 
the  Administrator.  Referenced  materials 
which  are  widely  available  in  standard 
textbooks  need  not  be  submitted. 

§194.14    Content  of  compliance 
certification  application. 

Any  application  for  certification  of 
compliance  with  the  disposal 
regulations  shall  include: 

(a)  A  description  of  the  disposal 
system  and  those  featiu«s  that  may 
affect  disposal  system  performance.  The 
description  of  the  disposal  system  shall 
include  the  following  information: 

(1)  The  location  of  the  disposal 
system  and  the  controlled  area; 


(2)  A  description  of  the  geology, 
geophysics,  hydrogeology,  hydrology, 
and  geochemistry  of  the  disposal  system 
and  its  vicinity  and  how  these 
conditions  are  expected  to  change  and 
interact  over  the  regulatory  time  frame; 

(3)  The  presence  and  characteristics  of 
potential  pathways  for  transport  of 
waste  fit>m  the  disposal  system  to  the 
accessible  environment  including,  but 
not  necessarily  limited  to,  solution 
features,  breccia  pipes,  and  other 
potentially  permeable  features  including 
but  not  necessarily  limited  to  interbeds; 
and 

(4)  The  pro)ected  geophysical, 
hydrologic  and  geochemical  conditicms 
of  the  disposal  system  due  to  the 
presence  of  waste  including,  but  not 
limited  to,  the  effects  of  productirai  of 
heat  or  gases  from  the  waste. 

(b)  A  description  of  the  design  of  the 
disposal  system  including: 

(1)  Inibrmation  relative  to  materials  of 
construction  (including,  but  not 
necessarily  limited  to,  geologic  media, 
structural  materials,  oigineered  barriers, 
general  arrangenient,  and  approximate 
dimensions);  and 

(2)  Codes  and  standards  that  have 
been  applied  to  the  design  and 
construction  of  the  disposal  system. 

(c)  Results  of  assessments  conducted 
pursuant  to  the  disposal  regulations. 

(d)  A  description  of  input  parameters 
associated  with  assessments  conducted 
pursuant  to  the  disposal  reguiatimis  and 
the  basis  for  selecting  those  input 
parameters. 

(e)  Evidence  that  disftosal  of  waste  in 
the  disposal  system  meets  the 
requirements  of  §  191.14. 

(0  A  description  of  any  waste 
acceptance  criteria  and  actions  taken  to 
assure  adherence  to  such  criteria. 

(g)  A  description  of  background 
radiation  in  air,  soil,  and  water  in  the 
vicinity  of  the  disposal  system  and  the 
procedures  employed  to  determine 
such. 

(h)  One  or  more  topographic  map(s)  of 
the  vicinity  of  the  disposal  system. 
Contours  must  be  shown  cm  the  map. 
The  contour  interval  must  be  sufficient 
to  clearly  show  the  pattern  of  surface 
water  flow  in  the  vicinity  of  the  disposal 
system.  The  map(s)  shall  clearly  show 
the  following: 

(1)  Scale  and  date; 

(2)  Floodplain  area; 

(3)  Surface  waters  including 
intermittent  streams; 

(4)  Surrounding  land  uses.  Le., 
residential,  commercial,  industrial, 
agricultural,  recreational; 

(5)  A  wind  rose,  i.e..  wind  speeds  and 
directions; 

(6)  Orientation  of  the  map,  i.e.,  north 
arrow; 
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(7)  Boundaries  of  the  controlled  area; 

(8)  Location  of  proposed  active  and 
passive  institxitional  controls; 

(9)  Location  of  any  active,  inactive, 
and  abandoned  injection  and 
withdrawal  wells  in  the  controlled  area 
and  in  the  vicinity  of  the  disposal 
system;  and 

(10)  Location  of  proposed  monitoring 
stations  or  wells. 

(i)  A  description  of  past  and  current 
climatologic  and  meteorologic 
conditions  in  the  vicinity  of  the  disposal 
s3Pstem  and  how  these  conditions  are 
expected  to  change  and  interact  over  the 
regulatory  time  frame. 

(j)  Any  additional  information 
required  elsewhere  in  this  part  or 
determined  by  the  Administrator  or  the 
Administrator's  authorized 
representative  to  be  necessary  for  a 
decision  whether  to  certify  or  determine 
compliance. 

§194.15    Content  of  compliance 
detetminatkMt  appUcaMonfs). 

(a)  In  submitting  documentation  of 
continued  compliance  pursuant  to 
section  8(f)  of  the  WIPP  LWA.  the  most 
recent  previous  application(s)  for 
compliance  certification  wr 
determination  shall  be  updated  so  as  to 
provide  sufficient  information  for  the 
Administrator  to  determine  whether  or 
not  the  WIPP  continues  to  be  in 
compliance  with  the  disposal 
regulations.  Updated  documentation 
shall  include: 

(1)  Additional  geologic,  geophysical, 
geochemical,  hydrologic,  and 
meteorologic  information. 

(2)  Monitoring  results. 

(3)  An  evaluation  of  the  conformance 
of  the  disposal  system  components  with 
design. 

(4)  A  description  of  any  waste 
emplaced  in  the  disposal  system  since 
the  most  recent  previous  compliance 
certification  or  determination 
application.  Such  description  shall 
consist  of  a  description  of  the  waste 
characteristics  identified  in 
§194.24(a)(ii). 

(5)  Any  additional  information  that 
the  Administrator  or  the  Administrator's 
authorized  representative  identifies  as 
necessary  to  determine  whether  or  not 
the  disposal  system  continues  to  be  in 
compliance  with  the  disposal 
regulations. 

(b)  To  the  extent  that  information 
required  for  a  determination  of 
compliance  remains  valid  and  has  been 
submitted  in  previous  certification  or 
determination  application(s),  such 
information  need  not  be  duplicated  in 
subsequent  apphcations;  sudi 
information  may  be  summarized  and 
referenced. 


Subpart  C— Compronce  Certfffcation 
and  Determination 

General  ReqaireiBeBts 

§  194.21    Inspections. 
(aMl)  The  Administrator  or  the 

Administrator's  authorized 
representalive(s)  shall  be  afforded 
unfettered  and  unannounced  access  to 
inspect  any  area  of  the  WIPP  and 
locations  performing  activities  that  may 
provide  information  used  to  support  any 
compliance  application(8)  to  which  the 
Department  has  rights  of  access. 

(2)  The  Administrator  or  the 
Administrator's  authorized 
representative(s)  shall  be  afforded 
access,  pursuant  to  paragraph  (a)(1)  of 
this  section,  equivalent  to  access 
afforded  Dep)artment  employees  upon 
presentation  of  credentials  and  otiter 
documents  as  may  be  required  by  law. 

(b)  Records  kept  by  the  Department 
pertaining  to  aspects  of  the  disposal 
system  that  could  afliect  the  containment 
of  waste  in  the  disposal  system  shall  be 
made  available  to  the  Administrator  or 
the  Administrator's  authorized 
representative(s)  upon  request  If 
requested  records  are  not  inunediately 
available,  they  shall  be  made  available 
to  the  Administrator  or  the 
Administrator's  authorized 
representative(s)  within  30  calendar 
days  of  a  request  bom  the  Administrate 
or  the  Administrator's  authcKized 
representative(s). 

(c)  The  IDepartment  shall,  upon 
request  by  the  Administrator  or  the 
Administrator's  authorized 
representativefs),  provide  private,  rent- 
free  office  space  for  the  exclusive  use  of 
the  Administrator  or  the  Administrator's 
authorized  representative(s).  The  office 
space  shall  be  convenient  and  have  full 
access  to  the  disposal  system. 

(d)  The  Administrator  or  the 
Administrator's  authorized 
representative(s)  shall  be  allowed  to 
obtain  samples,  including  split  samples 
and  to  monitor  and  measure  aspects  of 
the  disposal  system  and  the  waste 
proposed  for  disposal  in  the  disposal 
system  and  deemed  by  the 
Administrator  or  the  Administrator's 
authorized  representative  to  be  relevant 
to  a  compliance  certification  or 
determination. 

(e)  In  conducting  activities  pursuant 
to  this  section,  the  Administrator  or  the 
Administrator's  authorized 
representativefs)  will  comply  with 
applicable  access  control  measures  for 
security,  radiological  protection  and 
personal  safety. 

§194.22    Quatity  assurance. 

(a)(1)  The  Department  shall 
implement  a  quality  assurance  prograni  . 


5786  Federal  Register  /  Vol.  60.  No.  19  /  Monday,  January  30,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  19  /  Monday,  January  30,  1995  /  Proposed  Rules 


that  meets  the  requirements  of  ASME 
NQA-1-1989  edition.  ASME  NQA-2a- 
1990  addenda  (part  2.7)  to  ASME  NQA- 
2-1989  edition,  and  ASME  NQA-3- 
1989  edition  (excluding  Section  2.1  (b) 
and  (c)). 

(2)  Any  application  for  certification  of 
compliance  shall  include  information 
which  demonstrates  that  the  quaUty 
assurance  program  implemented  under 
paragraph  (a)(1)  of  this  section  has  been 
established  and  executed  for: 

(i)  Waste  characterization  activities 
and  assumptions; 

(ii)  Environmental  monitoring, 
monitoring  the  performance  of  the 
disposal  system,  sampling,  and  analysis 
activities; 

(iii)  Field  measurements  of  geological 
factors,  ground  water,  meteorology,  and 
topography; 

(iv)  Computations,  codes,  models  and 
methods  used  to  demonstrate 
compliance  with  the  disposal 
regulations; 

(v)  Expert  judgment  elicitation  used  to 
support  applications  for  certification  or 
determination  of  compliance; 

(vi)  Design  of  the  disposal  system  and 
actions  taken  to  ensure  compliance  with 
design  specifications; 

(vii)  The  collection  of  data  and 
information  used  to  support  compliance 
application(s);  and 

(viii)  Other  systems,  structures, 
components,  and  activities  important  to 
the  containment  of  waste  in  the  disposal 
system. 

(b)  Any  application  for  certification  of 
compliance  shall  include  information 
which  demonstrates  that  data  and 
information  collected  prior  to 
implementation  of  the  quality  assurance 
program  under  paragraph  (a)  of  this 
section  has  been  qualified  in  accordance 
with: 

(1)  A  quality  assurance  program 
equivalent  in  scope  and  implementation 
to  ASME  NQA-1-1989  edition,  ASME 
NQA-2a-1990  addenda  (part  2.7)  to 
ASME  NQA-2-1989  edition,  and  ASME 
NQA  3-1989  edition  (excluding  Section 
2.1  (b)  and  (c));  or 

(2)  An  alternative  method  approved 
by  the  Administrator  for  use  at  the 
WIPP. 

(c)  Any  application  for  certification  of 
compliance  shall  provide  information 
which  addresses  how  the  following 
quality  indicators  for  the  collection  of 
data  and  information  used  to  support  a 
compliance  application  have  been  and 
will  continue  to  be  achieved: 

(1)  Data  accuracy,  i.e..  the  degree  to 
which  data  agree  with  an  accepted 
reference  or  true  value; 

(2)  Data  precision,  i.e.,  a  measure  of 
the  mutual  agreement  between 
comparable  data  gathered  or  developed 


under  similar  conditions  expressed  in 
terms  of  a  standard  deviation; 

(3)  Data  representativeness,  i.e.,  the 
degree  to  which  data  accurately  and 
precisely  represent  a  characteristic  of  a 
population,  a  parameter,  variations  at  a 
sampling  point,  or  environmental 
conditions; 

(4)  Data  completeness,  i.e.,  a  measure 
of  the  amount  of  valid  data  obtained 
compared  to  the  amount  that  was 
expected; 

(5)  Data  comparability,  i.e.,  a  measure 
of  the  confidence  with  which  one  data 
set  can  be  compared  to  another; 

(6)  Data  reproducibility,  i.e.,  a 
measure  of  the  variability  among 
measurements  of  the  same  sample  at 
different  laboratories; 

(7)  Data  validation,  i.e.,  a  systematic 
process  for  reviewing  a  body  of  data 
against  a  set  of  criteria  to  provide 
assurance  that  the  data  are  adequate  for 
their  intended  use;  and 

(8)  Data  verification,  i.e.,  a  systematic 
process  for  reviewing  a  body  of  data 
generated  by  one  source  against  a  body 
of  data  generated  by  another  source. 

(d)  The  Administrator  will  verify 
appropriate  execution  of  quality 
assurance  programs  through  inspections 
which  include  surveillances,  audits,  and 
management  systems  reviews. 

§  194.23    Models  and  computer  codes. 

(a)  Any  application  for  certification  of 
compliance  shall  include: 

(1)  A  complete  listing  and  description 
of  the  models  used  to  support  such 
application.  The  description  shall  be 
sufficiently  complete  to  permit 
technical  review  of  the  purpose  of 
modeling,  the  modeling  approach, 
method  of  analysis  and  the  assumptions 
underlying  such  analyses. 

(2)  A  complete  listing  of  conceptual 
model(s)  considered  but  not  used  to 
support  such  application,  a  description 
of  such  model(s),  and  an  explanation  of 
the  reason(s)  why  such  model(s)  was/ 
were  not  used  to  support  such 
application. 

(3)  Information  which  demonstrates 
that: 

(i)  Conceptual  models  reasonably 
represent  the  disposal  system; 

(ii)  Mathematical  models  incorporate 
equations  and  boundary  conditions 
which  reasonably  represent  tlie 
mathematical  formulation  of  the 
conceptual  models; 

(iii)  Numerical  models  provide 
numerical  schemes  which  enable  the 
mathematical  models  to  obtain  stable 
solutions; 

(iv)  Computer  models  accurately 
implement  the  numerical  models;  i.o., 
computer  codes  are  free  of  coding  errors 
and  produce  stable  and  accurate 
solutions;  and 


(v)  Models,  computer  codes,  and 
observed  and  measured  data  used  to 
confirm  models  and  computer  codes 
have  undergone  peer  review  according 
to  §194.27. 

(b)  Models  and  computer  codes  used 
to  support  any  application  for 
certification  of  compliance  shall  be  fully 
and  clearly  documented  in  a  manner 
that  complies  with  the  requirements  of 
ASME  NQA-2a-1990  addenda  (part  2.7) 
to  ASME  NQA-2-1989  edition. 

(c)  Documentation  for  models  and 
computer  codes  shall  include: 

(1)  A  description  of  the  theoretical 
backgrounds  of  each  model,  the  method 
of  analysis  or  assessment,  scenario 
construction,  and  data  collection 
procedures; 

(2)  Detailed  descriptions  of  the 
structure  of  computer  codes  and 
complete  listings  of  the  source  codes; 

(3)  Users'  manuals  that  include 
general  descriptions  of  the  models, 
discussions  of  the  limits  of  applicability 
of  each  model,  detailed  instructions  for 
running  the  computer  codes  including 
hardware  and  software  requirements, 
input  and  output  formats  with  detailed 
explanations  of  each  input  and  output 
variable  and  parameter,  listings  of  input 
and  output  files  from  a  sample 
computer  run,  and  reports  on  code 
verification,  benchmarking,  validation 
and  quality  assurance  procedures; 

(4)  Programmers'  manuals; 

(5)  Any  necessary  licenses;  and 

(6)  An  explanation  of  how  models  and 
computer  codes  handle  covariance. 

(d)  The  Administrator  or  the 
Administrator's  authorized 
representative  may  verify  the  results  of 
computer  simulations  used  to  support 
any  application  for  certification  of 
compliance  by  performing  independent 
simulations.  Data  files,  source  codes, 
executable  versions  of  computer 
software  for  each  model,  other  material 
or  information  needed  to  permit  the 
Administrator  or  the  Administrator's 
authorized  representative  to  perform 
independent  simulations,  and  access  to 
necessary  hardware  to  perform  such 
simulations,  shall  be  provided  within  3(1 
calendar  days  of  a  request  by  the 
Administrator  or  the  Administrator's 
authorized  representative. 

§194.24    Waste  characterization. 

(a)(1)  Any  application  for  certification 
of  compliance  shall  identify,  in  detail, 
the  chemical,  radiological  and  physical 
characteristics  of  all  waste  proposed  for 
disposal  in  the  disposal  system.  Such 
identification  shall  provide  information 
about  waste  characteristics  as  they  exist 
or.  in  the  case  of  to-be-generated  wnste, 
as  they  are  expected  to  exist  upon 
emplacement  in  the  disposal  system. 
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(2)  Information  about  the  following 
characteristics  of  waste  proposed  for 
disposal  in  the  disposal  system  shall  be 
provided: 

(i)  Activity  in  curies  of  each 
radionuclide;  and 

(ii)  Any  other  characteristic(s) 
important  to  the  contaiimient  of  waste 
in  the  disposal  system  as  identified  by 
the  .study  conducted  under  paragraph 
(a)(3)  of  this  section. 

(3)  The  Department  shall  conduct  a 
study  of  the  effects  of  waste 
characteristics  on  the  containment  of 
waste  in  the  disposal  system  and  shall 
include  the  results  of  such  study  in  any 
application  for  certification  of 
compliance.  The  characteristics  studied 
shall  include,  but  need  not  be  liniited 
to: 

(i)  Waste  fortn; 

(ii)  Free  liquid  content  and  liquid 
saturation; 

(iii)  Pyrophoric  and  explosive 
materials;  and 

(iv)  Characteristics  affecting  tho 
solubilization  and  mobilization  of 
radionuclides,  formation  of  colloidal 
suspensions  containing  radionuclides, 
production  of  gas  from  the  waste, 
nuclear  criticality,  and  generation  of 
heat  in  the  disposal  system. 

(4)  For  all  waste  characteristics 
studied  pursuant  to  paragraph  (a)(3)  of 
this  section,  any  application  for 
certification  of  compliance  shall 
document  and  substantiate  any  decision 
not  to  provide  information  on  a 
particular  waste  characteristic  because 
that  characteristic  is  considered  to  be 
unimportant  to  the  containment  of 
waste  in  the  disposal  system. 

(5)  Categories  of  waste  shall  be 
established,  by  the  Department,  based 
on  characteristics  of  the  waste  that 
would  be  expected  to  behave  similarly 
in  the  disposal  sy.stem. 

(b)  The  information  provided  under 
paragraph  (a)  of  this  section: 

(1)  Shall  consist  of  a  value  or  range  of 
values  for  characteristics  listed  under 
paragraph  (a)(2)  of  this  section;  and 

(2)  Shall  consist  of  a  value  or  range  of 
values  for  characteristics  identified  as 
important  to  the  contairmient  of  waste 
in  the  disposal  system  by  the  study 
required  under  paragraph  (a)(3)  of  this 
section;  and 

(3)  Shall  describe  in  detail  the 
characteristics  of  each  category  of  waste 
established  under  paragraph  (a)(5)  of 
this  section;  and 

(4)  May  specify  the  maximum  amount 
of  each  category  of  waste  that  will  be 
placed  in  any  waste  container  or 
location  in  the  disposal  system. 

(c)(1)  Any  application  for  certification 
of  compliance  snail  identify  and 
describe  the  method(s)  used  to 
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determine  waste  characteristics  and  the 
uncertainty  associated  with  such 
method(s). 

(2)  Any  application  for  certification  of 
compliance  shall  provide  information 
which  substantiates  any  determination 
of  waste  characteristics  based  on 
knowledge  of  the  processes  and 
materials  that  generated  the  waste. 

(d)  Any  application  for  certification  of 
compliance  shall  provide  information 
which  demonstrates  that  the  disposal 
system  complies  with  the  disposal 
regulations  for  all  combinations  of  waste 
whose  contents  fall  within  the  range  of 
characteristics  provided  pursuant  to 
paragraph  (b)  of  this  section. 

(e)(1)  Waste  may  only  be  emplaced  in 
the  disposal  system  if  the  characteristics 
of  such  waste  fall  within  the  range  of 
values  provided  under  paragraph  (b)  of 
this  section  and  if  the  amount  of  each 
category  of  waste  placed  in  any  waste 
container  or  location  in  the  disposal 
system  does  not  exceed  any  maximum 
specified  under  paragraph  (b)(4)  of  this 
section. 

(2)  Any  application  for  certification  of 
compliance  shall  provide  information 
which  demonstrates  that  a  system  of 
controls  which  includes  but  is  not 
necessarily  limited  to  measurements, 
sampling,  chain  of  custody  records  and 
other  record-keeping  is  and  will 
continue  to  be  implemented  to  assure 
that  only  waste  containers  whose 
contents  fall  within  the  range  of 
characteristics  provided  under 
paragraph  (b)  of  this  section  are 
emplaced  in  the  disposal  system.  Any 
application  for  certification  of 
compliance  shall  identify  and  describe 
such  controls  and  the  uncertainty 
associated  with  them. 

(f)  The  Administrator  will  use  audits 
and  inspections  to  verify  the  unste 
characterization  requirements  of  this 
part. 

§194.25    Future  state  assumptions. 

(a)  Unless  otherwise  specified  in  this 
part  or  in  the  disposal  regulations, 
certifications  or  determinations  of 
compliance  with  the  disposal 
regulations  shall  assume  that 
characteristics  of  the  future  remain  what 
they  are  today:  Provided,  That  such 
characteristics  are  not  related  to 
geologic,  hydrologic.  or  climatic 
conditions. 

(b)  In  considering  the  effects  of 
climatic  conditions  on  the  disposal 
system,  certifications  and 
determinations  of  compliance  with  the 
disposal  regulations  shall  consider  the 
effects  of  increased  and  decreased 
precipitation  and  evaporation  on  the 
disposal  system  over  the  regulatory  time 
frame. 


§194.26    Expert  iudgment 

(a)  Expert  judgment,  by  an  individual 
expert  or  panel  of  experts,  may  be  used 
to  support  any  application  for 
certification  of  compUance:  Provided, 
That  expert  judgment  does  not 
substitute  for  information  that  could 
reasonably  be  obtained  through  data 
collection  or  experimentation. 

(b)  Any  application  for  certification  of 
compliance  shall  identify  any  expert 
judgments  used  to  support  the 
appUcation  and  shall  identify  experts 
(by  name  and  by  professional  affiliation) 
involved  in  any  expert  judgment 
elicitation  processes  used  to  support  the 
application. 

(c)  Any  application  for  certification  of 
compliance  shall  describe  the  process  of 
eliciting  expert  judgment,  and  shall 
document  the  resuUs  of  expert  judgment 
elicitation  processes  and  the  reasoning 
behind  those  results.  Documentation  of 
interviews  used  to  elicit  judgments  fiom 
experts,  the  questions  or  issues 
presented  for  elicitation  of  expert 
judgment.  1-ackground  information 
provided  to  experts,  and  deliberations 
and  formal  interactions  among  experts 
shall  be  provided. 

(d)  Any  application  for  certification  of 
(.ompliance  shall  provide  information 
which  demonstrates  that  the  following 
restrictions  and  guidelines  have  been 
applied  to  any  selection  of  individuals 
used  to  eli(  it  expert  judgments: 

(1)  Individuals  who  are  members  of 
the  team  of  investigators  requesting  the 
judgment  ur  the  team  of  investigators 
who  will  u::e  the  judgment  shall  not  be 
selected;  and 

(2)  Individuals  who  maintain,  at  any 
organizational  level,  a  supervisory  role 
or  who  are  supervised  by  those  who  will 
utilize  the  judgment  shall  not  be 
.selected. 

(e)  Any  application  for  certification  of 
compliance  shall  provide  information 
which  demonstrates  that  the  expertise  of 
any  individual  involved  in  expert 
judgment  elicitation  comports  with  the 
level  of  knowledge  required  by  the 
questions  or  issues  presented  to  that 
individual. 

(f)  Any  application  for  certification  of 
compliance  shall  include  an 
explanation  of  the  relationship  betwtjen 
the  information  presented,  the  questions 
or  issues  presented,  the  judgment  of  any 
expert  panel  or  individual,  and  the 
purpose  for  which  the  expert  judgment 
is  being  used. 

(g)  Any  application  for  certification  of 
compliance  shall  provide  information 
which  demonstrates  that  the  following 
restrictions  and  guidelines  have  been 
apolied  in  eliciting  expert  judgment: 

(1)  At  least  five  individuals  shall  be 
u.sed  in  an\  expert  elicitation  process: 
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Unless,  there  is  a  lack  or  unavailability 
of  expt!rts  and  a  documented  rationale 
is  provided  which  explains  why  fewer 
than  five  individuals  were  selected. 

[2)  At  least  two- thirds  of  the  experts 
involved  in  an  elicitation  shall  consist 
of  individuals  who  are  not  employed 
directly  by  the  Department  or  by  the 
Department's  contractors:  Unless.  The 
Department  can  demonstrate  and 
document  that  there  is  a  lack  or 
unavailability  of  qualified  independent 
experts;  however,  in  no  case  shall  more 
than  one-half  of  the  experts  involved  in 
an  elicitation  consist  of  individuals 
employed  directly  by  the  Department  or 
by  the  Department's  contractors. 

(h)  Groups  and  individuals  (including 
those  not  directly  employed  by  the 
Department  or  by  the  Departjnent's 
contractors)  shall  be  afforded  an 
opportunity  to  present  their  scientific 
and  technical  views  as  input  to  any 
expert  elicitation  process. 

§194.27    Peer  review. 

(a)  Any  application  for  certification  of 
compliance  shall  include  information 
which  demonstrates  that  peer  review 
has  been  conducted  to  evaluate  the 
adequacy  of: 

(1)  The  evaluation,  required  under 
this  part,  of  engineered  barriers  for  the 
disposal  system; 

(2)  Consideration  of  processes  and 
events  that  may  affect  the  disposal 
system; 

(3)  Quality  assurance  programs  and 
plans; 

(4)  Models  and  computer  codes; 

(5)  Data  used  to  support  models  and 
computer  codes;  and 

(6)  Waste  characterization. 

(b)  Peer  review  processes  used  in 
certifying  or  determining  compliance 
with  the  disposal  regulations  shall  be 
conducted  in  a  manner  which  is 
compatible  with  NUREG-1297  "Peer 
Review  for  High-Level  Nuclear  Waste 
Repositories." 

Containment  Requirements 

S  194.31    Application  of  release  limits. 

The  expected  curie  activity  100  years 
after  disposal  of  the  waste  proposed  for 
disposal  in  the  disposal  system  shall  be 
used  in  calculating  applicable  release 
limits  under  Appendix  A  of  40  CFR  part 
191.  Table  1.  Note  1(e). 

§  1 94.32    Scope  of  performance 
assessments. 

(a)  Performance  assessments  shall 
consider  both  natural  and  human- 
initiated  processes  and  events  that  may 
affect  the  disposal  system. 

(b)  Performance  assessments  need  not 
consider  processes,  events,  or  sequences 
of  processes  and  events  that  have  less 


than  one  chance  in  10.000  of  occurring 
over  10.000  years. 

(c)  Any  application  for  certification  of 
compliance  shall  include  information 
which: 

(1)  Identifies  potential  processes, 
events  or  sequences  of  processes  and 
events  that  may  occur  during  the 
regulatory  timeframe  and  may  affect  the 
disposal  system; 

(2)  Identifies  the  processes,  events  or 
sequences  of  processes  and  events 
included  in  performance  assessment 
results  provided  in  any  application  for 
certification  of  compliance;  and 

(3)  Documents  why  any  processes, 
events  or  sequences  of  processes  and 
events  identified  under  paragraph  (c)(1) 
of  this  section  were  not  included  in 
performance  assessment  results 
provided  in  any  application  for 
certification  of  compliance. 

§194.33    Consideration  of  human-initiated 
processes  and  events. 

(a)  A  separate  examination  of  each 
type  of  human-initiated  process  and 
event  shall  be  conducted.  Analyses  shall 
be  limited  to  those  types  of  human- 
initiated  processes  and  events  that  may 
potentially  affect  the  disposal  system. 

(b)  The  following  process  shall  be 
used  in  assessing  the  likelihood  and 
consequences  of  human-initiated 
processes  and  events  and  the  results  of 
such  process  shall  be  documented  in 
any  application  for  certification  of 
compliance: 

(1)  Inadvertent  and  intermittent 
drilling  for  resources  (other  than  those 
resoiu-ces  provided  by  the  waste  in  the 
disposal  system  or  any  engineered 
barriers  designed  to  isolate  such  waste) 
is  the  most  severe  scenario  for  human- 
initiated  processes  and  events. 

(2)  Human-initiated  processes  and 
events  occur  at  random  intervals  in  time 
and  space  throughout  the  regulatory 
time  frame. 

(3)  Two  categories  of  human-initiated 
processes  and  events  shall  be 
considered: 

(i)  Human  intrusion,  which  shall 
include  those  drilling  events  that  reach 
the  level  of  the  waste  in  the  disposal 
system,  and 

(ii)  Human  activity,  which  shall 
include  those  drilling  events  that  may 
affect  the  disposal  system,  but  do  not 
necessarily  reach  the  level  of  the  waste 
in  the  disposal  system. 

(4)  The  frequency  of  human  intrusion 
shall  lie  calculated  in  the  following 
manner: 

(i)  Identify  each  type  of  human 
intrusion  in  the  Delaware  Basin  over  the 
past  50  years. 

(ii)  The  total  rate  of  human  intrusion 
shall  lie  the  sum  of  the  rates  of  each  type 


of  human  intrusion.  However,  in  no 
event  shall  the  total  rate  of  human 
intrusion  be  less  than  25/kmV  10.000  vts 
or  more  than  62.5/km-/10.000  yrs. 

(iii)  In  lieu  of  conducting  the  analysis 
in  paragraphs  (l))(4)(i)  and  (b)(4)(ii)  of 
historical  rates,  a  rate  of  62.5  may  be 
assumed. 

(iv)  The  rate  may  then  be  reduced  in 
accordance  with  §  194.41  and 
§  194.43(c). 

(5)  The  frequency  of  human  activity 
shall  be  calculated  in  the  following 
manner: 

(i)  Identify  each  type  of  human 
activity  in  the  Delaware  Basin  over  the 
past  50  years. 

(ii)  The  total  rate  of  human  activity 
shall  be  the  sum  of  the  rates  of  each  type 
of  human  activity. 

(iii)  In  considering  the  historical  rate 
of  all  human  activity,  the  Department 
may.  if  justified,  consider  only  the 
historical  rate  of  human  activity  for 
resources  of  similar  type  and  quality  of 
resources  in  the  controlled  area. 

(iv)  The  rate  may  then  be  reduced  in 
accordance  with  §  194.41  and 
§  194.43(c). 

(6)  In  assessing  the  consequences  of 
human-initiated  processes  and  events, 
performance  assessments  shall  assume 
that  the  future  characteristics  of  those 
processes  and  events  including,  but  not 
limited  to,  the  types  and  amounts  of 
drilling  fluids,  and  borehole  depths, 
diameters,  and  seals  will  remain 
consistent  with  current  practice  in  the 
Delaware  Basin. 

(b)  In  assessing  the  consequences  of 
human-initiated  processes  and  events, 
performance  assessments  shall  assume 
that: 

(1)  Boreholes  will  be  sealed  at  the  rate 
boreholes  have  been  sealed  over  the  past 
50  years  in  the  Delaware  Basin;  and 

(2)  Natural  processes  will  degrade  or 
otherwise  affect  the  permeability  of 
boreholes  over  the  regulatory  time 
frame. 

§  1 94.34    Results  of  performance 
assessments. 

(a)(1)  The  results  of  performance 
assessments  shall  be  assembled  into 
"complemontary  cumulative 
distribution  functions"  (CCDFs)  that 
represent  the  probability  of  exceeding 
various  levels  of  cumulative  release 
caused  by  all  significant  processes  and 
events. 

(2)  Probability  distributions  for 
uncertain  disposal  system  parameter 
values  used  in  performance  assessments 
.shall  be  developed. 

(3)  Computational  techniques  which 
draw  random  samples  from  across  all  of 
the  probability  distributions  developed 
under  paragraph  (a)(2)  of  this  section 
shall  be  used  in  generating  CCDFs. 


(b)  The  number  of  CCDFs  generated 
must  be  large  enough  such  that  the 
maximum  CCDF  generated  exceeds  the 
99th  percentile  of  the  population  of 
CCDFs  with  at  least  a  0.95  probability. 

(c)  Any  application  for  certification  of 
compliance  shall  display  the  full  range 
of  CCDFs  generated. 

(d)  Any  application  for  certification  of 
compliance  shall  provide  information 
which  demonstrates  that  there  is  at  least 
a  95%  level  of  statistical  confidence  that 
the  mean  of  the  population  of  CCDFs 
meets  the  requirements  of  section  13(a) 
of40  CFR  part  191. 

Assurance  Requirements 

§  194.41    Active  institutional  controls. 

(a)  Any  application  for  certification  of 
compliance  shall  include  detailed 
descriptions  of  proposed  active 
institutional  controls,  the  controls' 
location,  and  the  period  of  time  the 
controls  are  proposed  to  remain  active. 
Assumptions  pertaining  to  active 
institutional  controls  and  their 
effectiveness  in  terms  of  preventing  or 
reducing  radionuclide  releases  shall  be 
supported  by  such  descriptions. 

(b)  Assessments  to  determine 
compliance  with  the  disposal 
regulations  shall  not  consider  any 
contributions  from  active  institutional 
controls  for  more  than  100  years  after 
disposal. 

§194.42    Monrtoring. 

(a)(1)  Disposal  systems  shall  be 
monitored  after  disposal  to  detect 
substantial  and  detrimental  deviations 
from  expected  performance  at  the 
earliest  practicable  time  and  shall  be 
consistent  with  monitoring  required 
under  applicable  federal  hazardous 
waste  regulations  at  40  CFR  parts  264, 
265,  268,  and  270.  These  monitoring 
.  programs  shall  be  done  with  techniques 
that  do  not  jeopardize  the  containment 
of  waste  in  the  disposal  system. 

(2)  Any  application  for  certification  of 
compliance  shall  include  a  detailed 
plan  for  monitoring  the  performance  of 
the  disposal  system.  At  a  minimum, 
such  plan  shall: 

(i)  Identify  parameters  that  will  be 
monitored  ana  how  baseline  states  will 
be  determined; 

(ii)  Indicate  jhow  each  parameter  will 
be  used  to  evajuale  the  performance  of 
the  disposal  system;  and 

(iii)  Discuss  the  length  of  time  over 
which  each  parameter  will  be  monitored 
to  detect  deviations  from  expected 
periormancp. 

(b)(1)  To  thfi  extent  practicable,  pre- 
closure  monitcjiring  of  the  following 
disposal  sysloiil  parameters  shall  he 
conducted: 


(i)  Brine  quantity,  flux,  composition, 
and  spatial  distribution; 

(ii)  Gas  quantity  and  composition; 

(iii)  Temperature  distribution;  and 

(iv)  Any  other  disposal  system 
parameter(s)  important  to  the 
containment  of  waste  in  the  disposal 
system  as  identified  by  the  study 
conducted  under  paragraph  (b)(2)  of  this 
section.  A  disposal  system  parameter 
shall  be  considered  important  if  it 
affects  the  system's  ability  to  contain 
waste  or  the  ability  to  verify  predictions 
about  the  future  performance  of  the 
disposal  system.  Such  monitoring  shall 
begin  as  soon  as  practicable  after  the 
Administrator's  certification  of 
compliance;  however,  in  no  case  shall 
waste  be  emplaced  in  the  disposal 
system  prior  to  the  implementation  of 
such  monitoring.  Monitoring  shall  end 
when  the  last  container  of  waste  is 
emplaced  in  the  disposal  system  but 
before  shafts  of  the  disposal  system  are 
backfilled  and  sealed. 

(2)  The  Department  shall  conduct  a 
study  of  the  effects  of  disposal  system 
parameters  on  the  containment  of  waste 
in  the  disposal  system  and  shall  include 
the  results  of  such  study  in  any 
application  for  certification  of 
compliance.  The  disposal  system 
parameters  studied  shall  include,  but 
need  not  be  limited  to: 

(i)  Backfilled  mechanical  state 
including  porosity,  permeability,  and 
degree  of  compaction  and 
reconsolidation; 

(ii)  Extent  of  deformation  of  the 
surrounding  roof,  walls,  and  floor  of  the 
waste  disposal  room; 

(iii)  Initiation  or  displacement  of 
major  brittle  deformation  features  in  the 
roof  or  surrounding  rock;  and 

(iv)  Subsidence  and  other  effects  of 
human  activity  in  the  vicinity  of  the 
disposal  system. 

(3)  For  all  disposal  system  parameters 
studied  pursuant  to  paragraph  fb)(2)  of 
this  section,  any  application  for 
certification  of  compliance  shall 
document  and  substantiate  the  decision 
not  to  monitor  a  particular  disposal 
system  parameter  because  that 
parameter  is  considered  to  be 
unimportant  to  the  containment  of 
waste  in  the  disposal  system  and  to  the 
verification  of  predictions  about  the 
future  performance  of  the  disposal 
system. 

§  194.43    Passive  Institutional  controls. 

(a)  Any  application  for  certification  of 
compliance  shall  include  detailed 
descriptions  of  the  measures  that  will  be 
employed  to  preserve  knowledge  about 
the  location,  design,  and  contents  of  the 
disposal  system.  At  a  minimum,  such 
measures  shall  include: 


(1)  Identification  of  the  controlled 
area  by  markers  that  have  been 
designed,  fabricated,  and  emplaced  to 
be  as  permanent  as  practicable; 

(2)  Placement  of  records  in  the 
archives  and  land  record  systems  of 
local.  State,  and  Federal  governments, 
and  international  archives,  that  would 
likely  be  consulted  by  individuals  in 
search  of  unexploited  resources.  Such 
records  shall  identify: 

(i)  The  location  of  the  controlled  area 
and  the  disposal  system; 

(ii)  The  design  of  the  disposal  system; 

(iii)  The  natiu-e  and  hazard  of  the 
waste; 

(iv)  Geologic,  geochemical, 
hydrologic,  and  other  site  data  pertinent 
to  the  containment  of  waste  in  the 
disposal  system;  and 

(v)  The  resuhs  of  tests,  experiments, 
and  other  analyses  relating  to  backfill  of 
excavated  areas,  shaft  sealing,  waste 
interaction  with  the  disposal  system, 
and  other  tests,  experiments,  or  analyses 
pertinent  to  the  containment  of  waste  in 
the  disposal  system. 

(b)  Any  application  for  certification  of 
compliance  shall  include  detailed 
descriptions  of  the  proposed  passi>'e 
institutional  controls  and  the  period  of 
time  those  controls  are  expected  to 
endure  and  be  understood. 

(c)  Any  application  for  certification  of 
compliance  may  include  a  proposed 
credit  (which  may  vary  over  the 
regulatory  time  frame)  for  reducing  the 
rate  of  human-initiated  processes  and 
events  calculated  using  the  procedures 
enumerated  in  §  194.33.  The 
Administrator  shall  allow  such  credit, 
or  a  smaller  credit,  to  be  taken  if  the 
Department  demonstrates  that  such 
credit  is  justified  because  the  passive 
institutional  controls  can  be  expected  to 
endure,  be  understood,  and  act  as  a 
deterrent  to  potential  intruders 
throughout  the  regulatory  time  frame.  In 
no  case,  however,  shall  passive 
institutional  controls  be  assumed  to 
eliminate  the  likelihood  of  human- 
initiated  processes  and  events  entirely. 

§194.44    Engineered  barriers. 

(a)  Disposal  systems  shall  incorporate 
engineered  barriers  designed  to  pre\ent 
or  substantially  delay  the  movement  of 
water  or  radionuclides  toward  the 
accessible  environment. 

(b)  In  selecting  engineered  barriers  for 
the  disposal  system,  the  Department 
shall  evaluate  the  benefit  and  detriment 
of  engineered  barrier  alternatives 
including  but  not  limited  to  such 
engineered  barriers  as  cementation 
shredding,  supercompaction, 
incineration,  vitrification,  improved 
waste  canisters,  grout  and  bentonitc 
backfill,  melting  of  metals,  altematu  «> 
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configurations  of  waste  placements  in 
the  disposal  system,  and  alternative 
disposal  system  dimensions.  The  results 
nf  this  evaluation  shall  be  included  in 
any  application  for  certification  of 
( unipliunce  and  shall  be  used  to  justify 
the  selection  and  rejection  of  each 
engineered  barrier  evaluated. 

(c)  (1)  In  conducting  the  evaluation  of 
erj;ineered  barrier  alternatives,  the 
fdllowing  shall  be  considered: 

(i)  The  ability  of  the  engineered 
harrioi  to  prevent  or  substantially  delay 
the  movement  of  water  or  waste  toward 
the  accessible  environment; 

(ii)  The  impact  on  worker  exposure  to 
ritdiation  both  during  and  after 
incorporation  of  engineered  barriers; 

(iii)  The  increased  ease  or  difficulty  of 
removing  the  waste  from  the  disposal 
system: 

(iv)  The  increased  or  reduced  risk  of 
transporting  the  waste  to  the  disposal 
system; 

(v)  The  increased  or  reduced 
luicertainty  in  compliance  assessment; 

(vi)  The  increased  or  reduced  public 
confidence  in  the  performance  of  the 
disposal  system; 

(vii)  The  increased  or  reduce<l  total 
system  costs; 

(viii)  The  impact,  if  any.  on  other 
waste  disposal  programs  ft'om  the 
incorporation  of  engineered  barriers 
(e.g.,  the  extent  to  which  the 
incorporation  of  engineered  barriers 
affects  the  volume  of  waste); 

(ix)  The  effects  on  mitigating  the 
crmsequcnces  of  human-initiated 
processes  and  events. 

(2)  If.  after  consideration  of  one  or 
more  of  the  factors  in  paragraph  (c)(1)  of 
this  section,  the  Department  concludes 
that  an  engineered  barrier  should  be 
«!jected  without  evaluating  the 
remaining  factors  in  paragraph  (c)(1)  of 
this  section,  then  any  application  for 
certification  of  compliance  shall  provide 
a  justification  for  this  rejection 
explaining  why  the  evaluation  of  the 
remaining  factors  would  not  alter  the 
conclusion. 

(d)  In  considering  tht^  benefit  and 
detriment  of  incorporation  of 
(jngineered  barriers,  the  benefit  and 
detriment  of  engineered  barriers  for 
jixisting  waste  already  packaged, 
exi.sting  waste  not  yet  packaged,  existing 
waste  in  need  of  re-packaging,  and  to- 
be-generated  waste  shall  be  considered 
separately  and  described. 

(ej  The  evaluation  shall  consider 
engineered  barriers  alone  and  in 
combination. 

§  194.45    Consideration  of  the  presence  of 
resources. 

Any  application  for  certification  of 
compliance  shall  include  information 


that  demonstrates  that  the  favorable 
characteristics  of  the  disposal  system 
compensate  for  the  presence  of 
resources  in  the  vicinity  of  the  disposal 
system  and  the  likelihood  of  fiiture 
human-initiated  processes  and  events  as 
a  result  of  the  presence  of  those 
resources. 

§  1 94.46    Removal  of  waste. 

Any  application  for  certification  of 
compliance  shall  include  a  plan  for 
removal  of  waste  from  the  disposal 
system.  The  plan  shall  incorporate  the 
best  technology  available,  at  the  time  of 
application,  for  removing  such  waste. 

Individual  and  Ground-Water 
Protection  Requirements 

§  1 94.51    Consideration  of  protected 
Indhrldual. 

Certifications  or  determinations  of 
compliance  with  section  15  and  subpart 
C  of  40  CFR  part  191  shall  assume  that 
an  individual  resides  at  the  location  in 
the  accessible  environment  where  that 
individual  would  be  expected  to  receive 
the  highest  exposure  from  radionuclide 
releases  from  the  disposal  system. 

§  194.52    Consideration  of  exposure 
pathways. 

In  certifying  or  determining 
compliance  with  section  15  and  subpart 
C  of  40  CFR  part  191.  all  potential 
exposure  pathways,  associated  with 
undisturbed  performance,  from  the 
disposal  system  to  individuals  shall  Ik; 
considered.  Certifications  or 
determinations  of  compliance  with 
section  15  and  subpart  C  of  40  CFR  part 
191  shall  assume  that  individuals 
consume  2  liters  per  day  of  drinking 
water  from  any  underground  source  of 
drinking  water  in  the  accessible 
environment. 

§  194.53    Consideration  of  underground 
sources  of  drinking  water. 

In  certifying  or  determining 
compliance  with  subpart  C  of  40  CFR 
part  191,  all  underground  sources  of 
drinking  water  in  the  accessible 
environment  likely  to  be  affected  by  the 
disposal  system  over  the  regulatory  time 
frame  shall  be  considered.  In 
determining  whether  underground 
sources  of  drinking  water  are  likely  to 
be  affected  by  the  disposal  system, 
intercomiections  between  bodies  of 
surface  water,  ground  water,  and 
underground  sources  of  drinking  water 
shall  be  considered. 

§194.54    Scope  of  compliance 
assessnnents. 

Any  application  for  certification  of 
compliance  shall  include  information 
whii:h: 


(a)  Identifies  potential  processes, 
events  or  sequences  of  processes  and 
events  that  may  occur  over  the 
regulator\'  time  ft-ame; 

(b)  Identifies  the  processes,  events  or 
sequences  of  processes  and  events 
included  in  compliance  assessment 
results  provided  in  any  application  for 
certification  of  compliance;  and 

(c)  Documents  why  any  processes, 
events  or  sequences  of  processes  and 
events  identified  under  paragraph  (a)  of 
this  section  were  not  included  in 
compliance  assessment  results  provided 
in  any  application  for  certification  of 
compliance. 

§194.55    Results  of  compliance 
assessments. 

(a)(1)  Compliance  assessments  shall 
consider  uncertainty  in  the  undisturbed 
performance  of  a  disposal  system. 

(2)  Probability  distributions  for 
uncertain  disposal  system  parameter 
values  used  in  compliance  assessments 
shall  be  developed. 

(3)  Computational  techniques  which 
draw  random  samples  from  across  all  of 
the  probability  distributions  developed 
under  paragraph  (a)(2)  of  this  section 
shall  be  used  to  generate  a  range  of; 

(i)  Estimated  radiation  doses;  and 
(ii)  Estimated  radionuclide 
concentrations. 

(b)  Each  of  the  ranges  generated  under 
paragraph  (a)(3)  of  this  section  must  bt; 
large  enough  such  that  the  maximum 
estimate  generated  exceeds  the  99th 
percentile  of  the  population  of  estimates 
with  at  least  a  0.95  probability. 

(c)  Any  application  for  certification  of 
compliance  shall  display: 

(1)  The  full  range  of  estimated 
radiation  doses;  and 

(2)  The  full  range  of  estimated 
radionuclide  concentrations. 

(d)  Any  application  for  certification  of 
( ompliance  shall  provide  information 
which  demonstrates  that  there  is  at  least 
a  95%  level  of  statistical  confidence  that 
the  mean  and  the  median  of  the  range 
of  estimated  radiation  doses  and  the 
range  of  estimated  radionuclide 
concentrations  meet  the  requirements  of 
sections  15  and  16  of  40  CFR  part  191. 

Subpart  D— Public  Participation 

§194.61    Advance  notice  of  proposed 
rulemaking. 

(a)  Upon  receipt  of  an  application  for 
certification  of  compliance,  the  Agency 
will  publish  in  the  Federal  Register  an 
Advance  Notice  of  Proposed 
Rulemaking  announcing  that  an 
application  for  certification  of 
compliance  has  been  received,  soliciting 
comment  on  such  application,  and 
announcing  the  Agency's  intent  to 


conduct  a  rulenjaking  to  certify  whether 
the  WIPP  facility  will  comply  with  the 
disposal  regulations. 

(d)  a  copy  of  the  application  for 
certification  of  compliance  will  be  made 
available  for  inspection  in  Agency 
dockets. 

(c)  The  notice  will  provide  a  public 
comment  period  of  at  least  120  days. 

(d)  A  puolic  hearing  concerning  the 
notice  will  be  held  if  a  written  request 
for  a  hearing  is  received  within  30 
calendar  days  of  the  date  of  publication 
under  paragraph  (a)  of  this  section. 
Written  requests  shall  be  directed  to  the 
Administrator  and  the  Administrator's 
authorized  representative. 

(e)  Any  comments  received  on  the 
notice  will  be  made  available  for 
inspection  in  the  dockets  established 
under  section  65  of  this  part. 

(0  Any  comments  received  on  the 
notice  will  be  provided  to  the 
Department  and  the  Department  may 
submit  written  responses  to  the 
comments  within  120  days  of  receipt. 

§  194.62    Notice  of  proposed  rulemaking. 

(a)  Upon  completion  of  review  of  the 
application  for  certification  of 
compliance,  the  Administrator  will 
publish  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register 
announcing  the  Administrator's 
proposed  decision  on  whether  the  WIPP 
facihty  will  comply  with  the  disposal 
regulations  and  soliciting  comment  on 
the  proposal. 

(b)  The  notice  will  provide  a  public 
comment  period  of  at  least  120  days. 

(c)  The  notice  will  announce  the 
opportunity  for  public  hearmgs  in  New 


Mexico  and  provide  information  on  the 
timing  and  location  of  such  hearings 
and  procedures  for  registering  to  testify. 

(d)  Any  comments  received  on  the 
notice  will  be  made  available  for 
inspection  in  the  dockets  established 
under  section  65  of  this  part. 

§  194.63    Final  rule. 

(a)  The  Administrator  will  publish  a 
Final  Rule  in  the  Federal  Register 
announcing  the  Administrator's 
decision  on  certifying  whether  the  WIPP 
facility  will  comply  with  the  disposal 
regulations. 

(b)  A  document  summarizing  major 
comments  and  issues  arising  from 
comments  received  on  the  Notice  of 
Proposed  Rulemaking  as  well  as  the 
Administrator's  response  to  such 
comments  and  issues  will  be  prepared 
and  will  be  made  available  for 
inspection  in  the  dockets  established 
under  section  65  of  this  part. 

§  1 94.64    Documentation  of  continued 
compliance. 

(a)  Upon  receipt  of  documentation  of 
continued  compliance  with  the  disposal 
regulations  pursuant  to  section  8(f)  of 
the  WIPP  LWA,  die  Adm.inistrator  will 
publish  a  notice  in  the  Federal  Register 
announcing  that  such  documentation 
has  been  received,  soliciting  comment 
on  such  documentation,  and 
announcing  the  Administrator's  intent 
to  determine  whether  or  not  the  WIPP 
facility  continues  to  be  in  compliance 
with  the  disposal  regulations. 

(1))  Copies  of  documentation  of 
continued  compliance  received  by  the 
Administrator  will  be  made  available  for 


inspection  in  the  dockets  established 
under  section  65  of  this  part. 

(c)  The  notice  will  provide  a  public 
comment  period  of  at  least  30  days  after 
pubUcation  under  paragraph  (a)  of  this 
section. 

(d)  Any  comments  received  on  such 
notice  will  be  made  available  for  public 
inspection  in  the  dockets  established 
under  §  194.65. 

(e)  Upon  completion  of  a  review  of 
documentation  of  continued  compliance 
with  the  disposal  regulations,  the 
Administrator  will  publish  a  notice  in 
the  Federal  Register  announcing  the 
Administrator's  decision  determining 
whether  or  not  the  WIPP  facility 
continues  to  be  in  compliance  with  the 
disposal  regulations. 

§194.65    Dockets. 

The  Agency  will  establish  and 
maintain  dockets  in  the  State  of  New 
Mexico  and  Washington,  DC.  The 
dockets  will  consist  of  all  relevant 
information  received  from  outside 
parties  and  all  information  considered 
by  the  Administrator  in  certifying 
whether  the  WIPP  facility  will  comply 
with  the  disposal  regulations,  in 
determining  whether  or  not  the  WIPP 
facility  continues  to  be  in  compliance 
with  the  disposal  regulations,  and  in 
determining  whether  compliance 
certification  or  determination(s)  should 
be  modified, suspended, or  revoked. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  25  and  121 
pocket  No.  28061,  Notice  No.  95-1] 
RIN2120-AF01 

Revised  Access  to  Type  III  Exits 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes 
amendments  to  the  Federal  Aviation 
Regulations  (FAR)  that  would  adjust 
recently  adopted  requirements  for 
access  to  Type  III  emergency  exits 
(typically  smaller  over-wing  exits)  in 
transport  category  airplanes  with  60  or 
more  passenger  seats.  These 
adjustments  reflect  additional  data 
derived  from  a  series  of  tests  conducted 
at  the  FAA's  Civil  Aeromedical  Institute 
(CAMI)  subsequent  to  the  adoption  of 
these  requirements  and  are  intended  to 
relieve  an  imnecessary  economic 
burden.  The  proposed  amendments 
would  affect  air  carriers  and  commercial 
operators  of  transport  category 
airplanes,  as  well  as  the  manufacturers 
of  such  airplanes. 

DATES:  Comments  must  be  received  on 
or  before  May  1, 1995. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-200),  Docket  No.  28061,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  delivered  in 
triplicate  to:  Room  915G,  800 
Independence  Avenue  SW., 
Washington,  DC.  Comments  delivered 
must  be  marked  Docket  No.  28061. 
Comments  may  be  inspected  in  room 
91 50  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5:00 
p.m.  In  addition,  the  FAA  is 
maintaining  an  information  docket  of 
comments  in  the  Office  of  the  Assistant 
Chief  Counsel  (ANM-7),  FAA, 
Northwest  Moimtain  Region,  1601  Lind 
Avenue  SW.,  Renton,  WA  98055-4056. 
Comments  in  the  information  docket 
may  be  inspected  in  the  Office  of  the 
Assistant  Chief  Coimsel  weekdays, 
except  Federal  holidays,  between  7:30 
a.m.  and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gar>'  L.  Killion,  Manager,  FAA 
Regulations  Branch  (ANM-114), 
Transport  Airplane  Directorate.  Aircraft 
Certification  Service,  1601  Lind  Avenue 


SW..  Renton.  Washington  98055-4056; 
telephone  (206)  227-2114. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  the 
environmental,  energy,  or  economic 
impact  that  might  result  fi-om  adopting 
the  proposals  contained  in  this  notice 
are  invited.  Substantive  comments 
should  be  accompanied  by  cost 
estimates.  Commenters  should  identify 
the  regulatory  docket  or  notice  number 
and  submit  comments,  in  triplicate,  to 
the  Rules  Docket  address  specified 
above.  All  comments  received  on  or 
before  the  closing  date  for  comments 
will  be  considered  by  the  Administrator 
before  taking  action  on  this  proposed 
rulemaking.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments  will 
be  available  in  the  Rules  Docket,  before 
and  after  the  closing  date  for  comments, 
for  examination  by  interested  persons.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  rulemaking  will  be  filed 
in  the  Docket.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  28061."  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs,  Attention:  Public 
Information  Center.  APA-230.  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  the  mailing  list  for  future 
rulemaking  documents  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedures. 

Background 

Part  25  of  the  FAR  defines  a  number 
of  different  types  of  passenger 
emergency  exits  for  use  in  transport 
category  airplanes.  As  defined  in 


§  25.807(a)(3).  a  Type  III  exit  must  have 
an  opening  not  less  than  20  inches  wide 
by  36  inches  high.  It  need  not  be 
rectangular  in  shape,  provided  a 
rectangle  of  those  dimensions  can  be 
inscribed  within  the  opening.  The 
corner  radii  must  not  exceed  one-third 
the  width  of  the  exit.  The  step-up 
distance  inside  the  cabin  must  not 
exceed  20  inches.  Type  III  exits  are 
typically  located  over  the  wing;  when  so 
located,  the  step-down  to  the  wing  must 
not  exceed  27  inches.  Type  III  exits  are 
typically  removable  hatches,  but  they 
may  be  hinged  or  tracked  doors.  They 
are  sometimes  referred  to  as  "window 
exits." 

Prior  to  the  adoption  of  Amendment 
25-76  (57  FR  19220.  May  4, 1992),  part 
25  contained  no  specific  standards  for 
access  to  Type  III  exits;  however,  seat 
backs  were  not  allowed  to  interfere  with 
opening  the  exits,  and  that  resulted 
inherently  in  an  unobstructed 
passageway  of  about  six  to  eight  inches. 
Section  25.813  was  amended  by 
Amendment  25-76  to  specifically 
require  one  of  two  optional  access 
configurations  for  airplanes  with  60  or 
more  passengers: 

1.  An  unobstructed  passageway  at 
least  10  inches  wide  for  interior 
arrangements  in  which  the  adjacent  seat 
rows  on  the  exit  side  of  the  aisle  contain 
no  more  than  two  seats,  or  20  inches 
wide  for  interior  arrangements  in  which 
those  rows  contain  three  seats.  The 
width  of  the  passageway  is  measured 
with  adjacent  seats  adjusted  to  their 
most  adverse  position.  (For  the  typical 
airline  seating  arrangement,  "most 
adverse  position"  would  be  with  the 
seatbacks  of  the  row  immediately  ahead 
of  the  passageway  in  their  most  aft 
position.  If.the  seats  of  the  row 
immediately  behind  had  any  features 
that  could  be  adjusted  forward,  such  as 
retractable  footrests,  those  features 
would  have  to  be  in  their  forwardmost 
position.)  The  centerline  of  the  required 
passageway  width  must  not  be 
displaced  more  than  5  inches 
horizontally  from  that  of  the  exit.  (The 
term  "required  passageway"  indicates 
that  only  a  10-  or  20-inch  portion  of  the 
passageway  is  considered  in 
establishing  the  center  line  offset  even 
if  the  passageway  is  wider  than  the 
required  10  or  20  inches.)  These 
configurations  are  sometimes  referred  to 
informally  as  Configuration  C  with 
three-seat  rows  and  Configuration  G 
with  two-seat  rows  (see  Figure  1). 
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2.  Two  passageways,  between  seat 
rows  only,  at  least  6  inches  wide  leading 
to  an  unobstructed  space  adjacent  to 
each  exit.  (Adjacent  exits  must  not  share 
a  common  passageway.)  The  width  of 
the  passageways  is  measured  with 
adjacent  seats  adjusted  to  their  most 
adverse  position.  The  unobstructed 


space  adjacent  to  the  exit  extends 
vertically  from  ihe  floor  to  the  ceiling 
(or  bottom  of  sidewall  stowage  bins), 
inboard  from  the  exit  for  a  distance  not 
less  than  the  width  of  the  narrowest 
passenger  seat  installed  on  the  airplane, 
and  from  the  forward  edge  of  the 
forward  passageway  to  the  aft  edge  of 


the  aft  passageway.  The  exit  opening 
must  be  totally  within  the  fore  and  aft 
bounds  of  the  unobstructed  space.  This 
configuration  is  sometimes  referred  to 
informally  as  Configuration  D  (see 
Figure  2). 
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In  addition  to  the  new  standard  for 
iitcess  to  Tvpe  III  exits.  §  25.813  also 
requires  placards  stating  or  illustrating 
the  proper  method  of  opening  the  exit. 
In  the  case  of  removable  hatches,  the 
placards  must  also  state  the  weight  of 
the  hatch  and  indicate  an  appropriate 
location  to  place  the  hatch  after 
removal.  I'nlike  the  requirements  for 
access,  the  placarding  requirements 
apply  regardless  of  the  passenger 
capacity  of  the  airplane  in  which  the 
exits  are  installed. 

As  di.scussed  in  the  preamble  to 
Amendment  25-76,  these  new  standards 
were  based  on  testing  conducted  at  the 
FAA  Civil  Aeromedical  Institute  (CAMI) 
and  were  adopted  to  improve  the  ability 
of  occupants  to  evacuate  the  airplane 
under  emergency  conditions. 

Amendment  25-76  applies  primarily 
to  transport  category  airplanes  for  which 
the  application  for  type  certificate  is 
made  on  or  after  the  effective  date,  June 
3, 1992.  Since  that  amendment  would 
not  apply  directly  to  airplanes  in  air 
carrier  service  for  at  least  several  years, 
Amendments  121-228  and  135-43  were 
also  adopted  at  the  same  time  to  require 
other  airplanes  operate<l  under  the 
provisions  of  parts  121  and  135  to  meet 
these  standards.  (Because  the  access 
requirements  pertain  only  to  airplanes 
with  60  or  more  passengers,  part  135 
operators  are  only  required  to  comply 
with  the  placarding  requirement.) 

It  was  recognized  that  special 
circumstances  may  make  full 
compliance  of  existing  airplanes  with 
the  new  standards  for  access  to  Type  UI 
e.xits  impractical.  Section 
121.310(fK3)(iv)  was.  therefore,  adopted 
to  permit  the  FAA  to  authorize 
deviation  from  these  standards  when 
such  special  circumstances  do  exist. 
These  include,  but  are  not  limited  to. 
the  following  conditions  when  they 
preclude  achieving  compliance  without 
a  reduction  in  the  total  number  of 
passenger  seats:  emergency  exits  located 
in  close  proximity  to  each  other;  fixed 
installations  such  as  lavatories,  galley, 
etc.;  permanently  mounted  bulkJieads: 
an  insufficient  number  of  seat  rows 
ahead  of  or  behind  the  exit  to  enable 
compliance  without  a  reduction  in  the 
seat  row  pitch  of  more  than  one  inch; 
or  an  insufficient  number  of  such  rows 
to  enable  compliance  without  a 
reduction  in  the  seat  row  pitch  to  less 
than  30  inches.  The  operator  must,  of 
course  bear  the  burden  of  providing 
credible  reasons  as  to  why  literal 
compliance  is  impractical  and  a 
description  of  the  steps  taken  to  achieve 
a  level  of  safety  as  close  to  that  intended 
by  the  new  standards  as  practical. 


Section  121.310(f)(iii)  requires 
compliance  with  the  new  standards 
after  December  3,  1992:  however,  the 
FAA  recognized  that  there  may  be 
unusual  circumstances  in  which  an 
operator  could  not  achieve  100"'(> 
compliance  of  its  fieet  by  that  date. 
Section  121.310(fl(3)(v)  was.  therefore, 
adopted  to  provide  relief  when  such 
unusual  circumstances  do  exist.  When 
supported  by  credible  reasons  showing 
that  compliance  can  not  be  achieved  by 
that  date,  relief  may  be  granted  in  the 
form  of  a  deviation  allowing  fleet 
compliance  in  incremental  stages. 

Note  that  the  provisions  of 
§  121.310(0(3)  (iv)  and  (v)  for  relief 
apply  only  to  the  new  standards  for 
access  to  the  exits;  no  provision  has 
been  made  for  relief  from  the  new- 
placarding  requirements. 

Discussion 

During  the  public  comment  period 
preceding  the  adoption  of  Amendment 
25-76,  one  commenter  stated  that  there 
were  too  few  tests  on  which  to  base  the 
proposed  rulemaking.  In  the  preamble 
to  the  Amendment,  the  FAA  concurred 
that  additional  testing  would  improve 
the  accuracy  of  the  tests  results; 
however,  it  was  noted  that  there  was  a 
practical  limit  to  the  number  of  tests 
that  could  be  conducted  considering 
financial  resources,  time  and  the 
availability  of  test  subjects.  In  view  of 
the  safety  benefit  that  could  be  realized, 
the  FAA  decided  not  to  delay  the  final 
rule  to  obtain  a  larger  test  data  base. 
Subsequent  to  the  adoption  of 
Amendment  25-76.  time  and  resources 
for  additional  testing  did  become 
available.  Accordingly,  CAMI 
conducted  another,  more 
comprehensive,  series  of  evacuation 
tests  during  the  weeks  of  September  7 
and  14. 1992  (referred  to  herein  as  the 
"recent  CAMI  testing").  Various 
configurations  with  three-seat  rows 
were  tested  to  obtain  a  more 
comprehensive  understanding  of  effix;ts 
of  passageway  widths  and  offsets  from 
the  exit  opening.  The  test  fixture 
utilized  for  this  test  series  was  the  same; 
as  that  used  by  CAMI  for  the  tests 
conducted  prior  to  the  adoption  of 
Amendment  25-76.  It  consisted  of  the 
fiiselage  of  a  Douglas  C-124  airplane 
with  seats  and  other  equipment 
installed  to  represent  an  airline  airj)lane 
in  all  aspects  relevant  to  the  tests.  In 
addition  to  measuring  the  elapsed  time 
from  the  start  of  the  test  until  the  last 
subject  was  clear,  observers  monitored 
the  tests  from  a  qualitative  standpoint. 
Video  cameras  were  also  placed  at 
various  locations  inside  and  outside  tin- 


test  fixture,  thereby  supplementing  the 
quantitative  test  results  with  a 
qualitative  analysis  of  the  subjects'  use 
of  the  pas.sageway. 

It  should  be  ntited  that  the 
configurations  u«"d  in  the  recent  CAMI 
testing  an^  defined  in  terms  of  seat-row 
encroachment  rather  than  ccnterline 
offset.  An  encroachment  of  10  inches, 
for  example,  moans  the  forwardinost 
edge  of  the  seat  row  is  placed  10  inches 
forward  of  the  aft  edge  of  the  exit.  (This 
refers  to  the  forwardmost  edge  of  the 
seat  bottom,  which  is  below  the  "xit:  no 
portion  of  the  adjacent  seat  may 
interfere  with  the  exit  opening.) 
Assuming  the  exit  is  20  inches  wide  (the 
minimum  for  a  Type  HI  exit),  a  10  inch 
encroachment  places  the  forward  edge 
of  the  seat  row  at  the  centerline  of  the 
exit.  A  10  inch  encroachment,  therefore 
translates  to  an  offset  of  10  inches  with 
a  20  inch  passageway,  7\'2  inches  with 
a  15  inch  passageway,  6'/j  iiich(>s  with 
a  13  inch  passageway,  etc. 

The  sole  purpose  of  this  test  series, 
insofar  as  this  notice  is  concerned,  was 
to  evaluate,  on  a  comparative  basis,  the 
effects  of  seat  pitch  and  centerline  offset 
on  total  time  for  egress  through  Type  III 
exits.  The  first  set  of  tests  was 
conducted  with  a  group  of  35  test 
subjects  consisting  of  approximately 
45%  males  and  55%  females  ranging 
from  20  to  40  years  in  age.  (Their  mean 
age  was  27  years.)  The  research  protocol 
was  based  on  a  repeated  measures 
design,  where  all  subjects  completed 
egress  trials  in  every  condition.  A  flight 
attendant  was  pwsitioned  just  forward  of 
the  exit  to  generate  a  consistent,  high 
level  of  subject  motivation. 

From  this  first  sot  of  tests,  it  was 
found  that  the  total  egress  times  with 
13-,  15-.  and  20-inch  passcigeways  were 
nearly  identical.  In  contrast,  th<?  total 
egress  times  for  the  narrower  10-  and  Cl- 
inch passageways,  were;  much  greater. 

With  passageway  widths  between  13 
and  20  inches,  an  encroachment  of  10 
inches  was  shown  to  provide  a  possible 
improvement  in  egress  capability 
compared  to  no  encroachment.  With 
these  same  passageway  widths,  an 
encroachment  of  17  inches  was  shown 
to  result  in  a  significant  degradation  of 
egress  capability.  As  noted  above,  an 
encroachment  of  10  inches  translates  to 
a  centerline  offset  of  6V2  inches  with 
passageways  13  inches  wide;  a  17-inch 
encroachment  translates  to  a  centerline 
offset  of  13'/-  inches  with  such 
passageways. 

The  results  of  these  tests  are  .shown  in 
Figure  3. 
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A  second  set  of  tests  was  coiiduftncl 
with  a  group  of  older  subjects.  Although 
the  results  of  those  tests  may  prove 
useful  for  other  purposes,  they  did  not 
prove  valid  and  relevant  to  this  notice 
from  a  quantitative  standpoint.  During 
one  of  the  test  runs,  some  of  the  subjects 
stepped  on  the  seat  cushions  rather  than 
fully  utilizing  the  passageway.  In 
subsequent  runs,  this  practice  became 
widespread,  making  the  results  oftho.se 
runs  invalid  for  quantitative 
comparative  purposes.  Nevertheless,  the 
second  series  of  tests  did  not  suggest 
any  inaccuracies  in  the  conclusions 
reached  from  the  results  of  the  first 
tests.  Although  the  egress  times  were 
generally  slower,  the  qualitative 
evaluation  showed  that  the  relative 
merits  of  the  various  passageway  widths 
and  offsets  would  be  similar  with  older 
test  subjects.  This  is  to  be  expected  with 
13  or  20  inch  passageways  because, 
generally  speaking,  the  constraining 
factor  is  the  rate  at  which  the  subjects 
pass  through  the  exit,  rather  than  the 
rate  at  which  they  progress  through  the 
passageway  to  the  exit. 

The  preamble  to  Amendment  25-76 
also  described  a  series  of  evacuation 
tests  conducted  in  the  United  Kingdom 
and  generally  referred  to  as  the 
"competitive  tests."  Although  providing 
more  space  adjacent  to  an  exit  would 
intuitively  seem  to  improve  the 
evacuation  flow  rate,  the  competitive 
tests  showed  that  providing  more  space 
does  not  always  improve  the  flow  rate 
and  may.  in  some  instances,  actually 
prove  to  be  counterproductive.  This  is 
primarily  because  evacuees  sometimes 
form  multiple  files  when  additional 
space  is  available  and  compete  for 
access  to  the  exit  rather  than  pass 
through  it  in  one  orderly  file.  The  recent 
CAM!  tests  are  consistent  with  the 
competitive  tests  in  that  a  13-inch 
passageway  was  shown  to  provide  an 
egress  capability  as  good  as  that 
provided  by  a  20-inch  passageway. 

In  view  of  the  results  of  the  recent 
CAMI  tests,  the  FAA  determined  that  an 
unobstructed  passageway  13  inches 
wide,  with  its  centerline  offset  no  more 
than  6'/2  inches  from  the  centerline  of 
the  exit,  provides  a  level  of  safety  equal 
to  that  provided  by  the  20-inch 
passageway  specified  in 
«»25.813(c)(l)(i).  Had  data  from  those 
tests  been  available  prior  to  the 
adoption  of  Amendment  25-76,  the 
FAA  would  have  specified  13  inches 
minimum  width  and  6V2  inches 
maximum  offset  at  that  time. 
Nevertheless,  a  13-inch  passageway 
with  its  centerline  offset  no  more  than 
6V.'  inches  from  that  of  the  exit  is 
presently  acceptable  under  the 
equivalent  level  of  safety  provisions  of 


§21. 21(b)(1)  in  lieu  of  a  20-in(:h 
passageway.  In  order  to  obviate  the  need 
to  make  separate  findings  of  equivalent 
safetv  for  each  applicant, 
§25."813(c)(l)(i)  would  be  amended  to 
specify  13  inches  minimum  width  and 
a  maximum  centerline  offset  of  6'/^- 
inches  for  rows  with  three  seats. 

None  of  the  recent  CAMI  testing 
involved  interior  configurations  with 
two-seat  rows  on  the  exit  "side  of  the 
aisle;  therefore,  no  change  to  the 
requirement  for  an  unobstructed  10  inch 
wide  passageway  for  those 
configurations  is  proposed.  It  may  be 
noted,  however,  that  the  maximum 
centerline  offset  of  5  inches,  as 
presently  specified  in  tj25.813(c)(l)(i) 
for  two-seat  rows  does  correspond  to  10 
inches  encroachment.  As  described 
above,  an  encroachment  of  10  inches 
was  found  satisfactory'  in  the  recent 
CAMI  tests  with  three-seat  rows. 

By  letter  dated  October  5,  1992, 
Joseph  D.  Vreeman,  Vice-President, 
Engineering.  Maintenance  and  Material. 
Air  Transport  Association  of  America 
(ATA),  petitioned  for  rulemaking  to 
amend  §§  25.813  and  121.310.  The  ATA 
petitioned  on  behalf  of  its  member 
airlines  and  similarly  situated  part  121 
operators. 

A  summarv'  of  the  petition  was 
published  for  public  comment  in  the 
Federal  Register  (57  FR  54346. 
November  18.  1992).  Of  the  three 
commenters  that  responded,  two 
support  the  action  proposed  by  the 
petitioner.  The  third  commenter 
generally  supports  the  proposed  action, 
but  takes  issue  with  certain  portions  of 
the  proposal. 

Like  the  change  proposed  in  this 
notice,  the  ATA  proposes  to  change 
§  25.813(c)(l)(i)  to  specify  a  minimum 
passageway  width  of  13  inches  for 
three-seat  rows.  The  ATA  proposal 
does,  however,  differ  in  that  it  would 
permit  a  maximum  centerline  offset  of 
10  inches  rather  than  6V2  inches  as 
specified  in  this  notice.  One  of  the  three 
commenters  does  not  concur  with  the 
maximum  centerline  offset  proposed  by 
the  petitioner. 

It  appears  that  the  ATA  may  have 
intended  to  refer  to  10  inches  of 
encroachment  instead  of  10  inches  of 
centerline  offset,  since  it  cites  the  same 
CAMI  test  series  as  the  basis  for  its 
proposal.  As  noted  above,  a  centerline 
offset  of  6V2  inches  corresponds  to  an 
encroachment  of  10  inches  for  a 
passageway  13  inches  wide.  As  also 
noted  above,  the  tests  were  only 
conducted  with  centerline  offsets  of  6V2 
and  13  V2  inches.  Since  the  testing  with 
a  centerline  offset  of  13  V2  inches 
resulted  in  a  significant  degradation  of 
egress  capability  and  there  was  no  other 


testing  with  an  offset  greater  than  6Vj 
inches,  none  of  the  CAMI  tests  support 
a  maximum  centerline  offset  of  10 
inches  as  proposed  by  the  ATA. 

The  ATA  also  proposes  to  amend 
§  25.813(c)(iii)  to  state  that  the  placard 
must  show  the  hatch  weight,  as 
specified  by  the  original  equipment 
manufacturer.  The  ATA  belitnes  that, 
by  not  specifying  who  nnist  determine 
the  weight  of  the  hatch,  current 
<^  25.81 3(c)(iii)  could  result  in  different 
hatch  weights  being  displayed  on  the 
same  model  aiqdanes.  The  ATA  further 
believes  that  differing  weight  placards 
will  ultimately  cause  confusion  for  the 
traveling  public  and  create 
standardization  problems  for  inspt^ctors 
and  night  attendants. 

The  FAA  does  not  concur  that  there 
is  any  need  to  specify  that  only  the 
original  manufacturer's  hatch  weight 
data  may  be  used.  It  is  highly  unlikely 
that  any  passenger  will  remember  the 
exact  hatch  weight  specified  in  the 
placard  in  one  airplane  and  compare  it 
with  the  weight  specified  in  the  placard 
of  another  airplane,  let  alone  be 
confused  by  any  differences.  The 
purpose  of  the  placard  is  not  to  advise 
the  exact  weight  of  the  hatch  per  se.  but 
to  simply  alert  adjacent  passengers  to 
the  fact  that  the  hatch  is  likely  to  be 
much  heavier  than  the  passengers 
would  otherwise  expect.  Operators  are 
therefore  permitted  to  use  any 
reasonable  means,  including  use  of 
manufacturers'  data,  to  determine  the 
weight  of  the  hatches. 

The  ATA  proposes  to  amend 
§  121.310(n(3)(iii)  to  replace  the  present 
compliance  date  of  December  3,  1992. 
with  a  phased  schedule  of  50%  fleet 
compliance  by  December  3,  1993,  and 
100%  bv  December  3.  1994.  Present 
§  121.3i0(f)(3)(v)  already  enables  the 
FAA  to  grant  relief  to  an  individual 
operator  from  the  December  3,  1992, 
compliance  date  if  the  FAA  determines 
that  special  circumstances  make 
compliance  by  that  date  impractical  for 
that  operator.  In  light  of  this-existing 
provision,  the  ATA  proposal  would,  in 
effect,  simply  relieve  an  operator  from 
the  burden  of  showing  credible  reasons 
why  compliance  could  not  be  achieved 
earlier.  One  of  the  three  commenters 
does  not  concur  with  the  compliance 
schedule  proposed  by  the  petitioner. 
The  FAA  does  not  consider  the 
proposed  change  to  be  appropriate 
because  it  would  result,  in  some 
instances,  in  unjustified  «le]ays  in 
achieving  compliance. 

As  described  earlier. 
§  121.310(f)(3)(iv)  permits  the  FAA  to 
authorize  deviation  from  full 
compliance  when  spwjal  circumstancfs 
exist.  These  include,  but  are  not  limitrd 


to.  the  following  conditions  when  they 
preclude  achieving  compliance  without 
u  reduction  injthe  total  number  of 
passenger  seats;  Emergency  exits  lot:ated 
in  close  proxioaity  to  each  other,  fi.xed 
installations  stich  as  lavatories,  galleys. 
et(  :  permanenfly  mounted  bulkheads; 
.m  insufficitin^  number  of  seat  rows 
ahead  of  or  behind  the  exit  to  enable 
compliance  wjthout  a  reduction  in  the 
seat  row  pitchjof  more  than  one  inch; 
or  an  insufficient  number  of  such  rows 
1(1  enable  compliance  without  a 
reduction  in  the  seat  row  pitch  to  less 
than  30  inche^.  The  ATA  proposes  to 
change  the  latter  condition  to  specify  an 
insufficient  n4!liber  of  rows  to  enable 
compliancre  wjthout  a  reduction  in  the 
seat  row  pitchlto  less  than  31  inches.  In 
addition.  ATA;  proposes  to  amend 
§  121.310(f)(3)tiv)  to  include  the 
fblldwing  additional  conditions:  "Last 
row  recline  should  be  limited  to  a 
maximum  reddction  of  one  inch."  and 
■first  class  sea^  pitch  should  not  be 
reduced  if  it  increases  offset  greater  than 
tlip  present  offliet  distance  without 
nio(iifyii>g  firs|  class." 

The  FAA  doles  not  consider  any  of  the 
proposed  changes  to  §  121.310(f)(3)(iv) 
to  be  warranted.  No  justification  has 
been  given  to  Support  any  need  for  a 
minimum  seatjtow  pitch  of  31  inches; 
and.  indeed,  many  ATA  members 
operate  airplaoes  with  some,  if  not  all. 
of  the  seat  rov\is  .ilready  set  at  30  inch 
pitch.  The  FAA  has  adopted  policy 
under  the  existing  rule  that  the  last-row 
seat  recline  need  not  be  reduced  by 
more  than  one  inch:  therefore,  no 
change  is  needed  in  that  regard.  Finally, 
the  FAA  does  not  consider  the  class  of 
service  relevant.  The  comfort  of  persons 
seated  in  a  specific  section  cannot  be 
permitted  to  take  precedence  over  the 
safety  of  thoseserved  by  a  Type  III 
emergency  exit  in  an  emergency.  In 
many  interior  Arrangements,  reducing 
the  seat  pitch  ^head  of  the  exit  is  not  a 
viable  means  of  achieving  compliance 
because  any  injcrease  in  passageway 
width  would  be  accompanied  by  a 
counterproductive  increase  in  the  offset 
of  die  passageway  and  exit  centerlines. 
Nevertheless,  if  reducing  seat  row  pitch 
in  the  first  clasps  section  is  a  viable 
means  (and  the  only  means)  to  achieve 
compliance,  it 'must  be  reduced 
accordingly.    ; 

One  of  the  tlf  ree  commenters  not  only 
disagrees  with' the  petitioner's  proposed 
changes  to  §  121.310{fl(3)(iv).  but 
believes  that  the  section  should  be 
amended  to  require  all  airplanes  witli 
Type  111  exits  to  comply  without 
cuusideration  of  the  interior  layout.  A 
change  of  that  nature  would  be 
mipractical  for  the  reasons  cited  in  tht- 


preamble  to  Amendments  23-76  and 
121-228. 

For  the  reasons  drsctrsswd  above,  th» 
V.\.\  has  not  included  in  this  notice  anv 
of  the  additional  changes  proposed  bv 
the  ATA.  It  must  be  coted  that,  for  the 
most  part,  the  changes  proposed  in  this 
notice  mitigate  the  concerns  of  the  ATA. 

Subsequent  to  the  adoption,  of 
Amendment  121-228.  it  was  brought  to 
the  attention  of  the  FAA  that  although 
amended  §  121.310(f)(iii)  incorporates 
by  reference  the  n«wly  ad<jpted 
provisions  of  §  2S.813(c)  concerning 
access  to  Type  HI  exits,  the  provisions 
of  newly  adopted  §  25.81 3taM2) 
concerning  cross-aisles  for  airplanes 
with  two  or  more  main  aisles  and  Type 
III  exits  were  inadvertently  omitted.  In 
order  to  correct  this  inadvertence  and 
preclude  confusion.  §  121.310{f)(3)(iii) 
would  be  amended  to  incorporate 
§  25.813(a)(2)  by  reference  as  well  This 
would  not  be  a  substantive  change  and 
would  not  place  any  burden  oc  any 
person  because  airplanes  with  two  main 
aisles  and  Type  III  exits  are  already 
required  to  provide  such  cross-aisles  as 
a  condition  of  type  certification. 

Also  subsequent  to  the  adoption  of 
Amendment  121-228,  it  was  hnxight  to 
the  attention  of  the  FA.\  that  this  same 
incorporation  by  reference  would 
inadvertently  require  operators  of 
airplanes  with  older  type  certiSaition 
bases  to  comply  «rith  the  standard  of 
current  part  25  concerning  interference 
of  seat  cushions  with  opening  exits. 
Prior  to  the  adoption  of  Amendn»nt 
121-228.  airplanes  for  which  the 
application  for  type  certificate  was  filed 
before  May  1 .  1972.  were  only  required 
to  meet  the  access  standard  in  effect  on 
April  30.  1972.  That  standard  was 
simply  that  the  access  to  the  exits, 
"must  not  be  obstructed  by  seats,  berths 
or  other  obstructiocs  which  would 
reduce  the  effectiveness  of  the  e.\it." 
Current  §  25.813(cl(l).  on  the  other 
hand,  states.  "•   "   *  the  projected 
opening  of  the  exit  provided  may  not  be 
obstructed  and  there  must  be  no 
interference  in  opening, the  exit  by  seats, 
berths,  or  other  protrusions  *   •  *." 

Many  of  the  airplanes  currently  flown 
in  part  121  service  were  type 
certificated  under  the  older  stainfarrf 
and  have  seat  cushions  that  interfere 
with  opening  the  e.xit.  Such  seats  are 
acceptable  under  the  older  standard 
because  the  cushkns.  can  be  crushed 
enough  that  the  effectiveness  of  the  exit 
is  not  reduced.  If  taken  literally,  the 
incorporation  of  S25«.813(cl  by  reference 
in  §  121.310(f)^iii)  would  require  the 
operators  of  those  okler  airplaaes  to 
replace  seat  cushioos,  ur  perhaps  the 
entire  seat  in  sonie  instiiiices.  This  was 
not  intended,  and  §  121.3ie(f)4iu)  vrould 


be  corrected  by  replacing  the  reference 
to  §25. 81 3(c)  in  its  entirety  with  a 
reference  to  onlv  §§  25.813(c)(1)  and 
25.813(c)(3). 

Reguiafairy  Evaluatioo  SuBuaary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  onlv  upon  a 
reasoned  determination  that  tfie  benefits 
of  the  intended  regulation  justif)-  its 
costs.  Second,  the  Regulatory  Flexibility 
Act  of  1980  requires  agencies  to  anatvze 
the  economic  impact  of  regulator}' 
changes  on  small  entities.  Finally,  die 
Office  of  Management  and  Budget 
directs  agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  diis  rule:  ( Ij 
would  generate  benefits  that  would 
justify  its  costs  and  is  not  a  "srgnificimt 
regulatory  action"  as  defined  in  the 
E.xecutive  Order;  (2)  issignific-ant  js 
defined  in  the  Department  of 
Transportations  Regulatory  Poficies and 
Procedures;  (31  would  not  have  a 
significant  impact  on  a  substantial 
number  of  smail  entities;  and  (4)  would 
not  have  a  negative  impact  on 
international  trade.  These  analyses, 
available  in  the  docket,  are  summarized 
below. 

Cost-Benefit  Analysis 

Costs 

The  proposed  change  to  part  25 
would  allow  airplane  manu^turert 
and  operators  to  provide  pessagevrays 
that  are  only  13  incises  wide  rather  than 
20  inches  wide  as  currenth  required  bv 
§  25.813{cM  1  Ml  Since  providing 
narrower  passageways  is  less  stringent 
than  the  current  requirement  .^  there 
would  be  DO  compliance  costs  with  tlie 
proposed  change. 

In  addition,  there  would  be  at>  costs 
associated  with  a  reduction  in  safety 
because  the  proposed  rule  n'ould 
provide  a  level  of  safety  equivalent  to 
that  of  the  current  rule. 

Oirrent  §121.31(f)r3r{iii) 
inadvertently  omits  reference  to  the 
provisions  uf  §  25.S13(a)(21  cancer  aing, 
cross-aisles  fox  airplanes  with  two  or 
mtxe  main  aisles  and  Type  III  e.\ist& 
The  proposed  rule  would  correct  this 
omission.  There  would  be  no  cost 
burden  associated  with  the  propoiied 
change  to  part  121,  because  it  would 
involve  a  requirement  that  is  already 
inspused  on  all  airpUnes  with  two  aisles 
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an  Tvpe  III  exists  as  a  condition  of  type 
certification. 

Benefits 

The  proposed  change  to  part  25 
allows  manufacturers  and  operators  of 
transport  category  airplanes  with  three- 
seat  rows  to  provide  passageways  that 
are  only  13  inches  wide  rather  than  20 
inches  wide  as  currently  required  by 
§25.813(c)(l)(i),  a  benefit  that  would 
vary  somewhat  from  one  airplane 
interior  arrangement  to  another. 
Manufacturers  of  newly  designed 
airplanes  would  have  more  space 
available  for  other  cabin  interior 
components.  In  some  instances, 
manufacturers  might  be  able  to  install 
more  revenue  passenger  seats.  Most 
operators  of  other  affected  airplanes 
would  have  to  decrease  the  pitch  of 
fewer  seat  rows  in  order  to  provide  a  13- 
inch  wide  passageway  instead  of  the 
presently  required  20-inch  wide 
passageway.  Fewer  seat  rows  would 
have  to  be  moved,  reducing  both  the 
cost  of  moving  seats  and  moving  or 
replacing  related  equipment,  such  as 
passenger  ox>gen  systems.  In  some 
instances,  the  existing  passageway  may 
he  wide  enough  to  meet  the  proposed 
requirement  without  any  change,  while 
complying  with  the  current  requirement 
would  necessitate  considerable 
relocation  of  cabin  interior  components. 
The  FAA  has  not  quantified  the  value  of 
these  benefits. 

Reducing  the  pitch  of  fewer  or  no  seat 
rows  would  also  result  in  passenger 
comfort  levels  being  degraded  in  fewer 
or  no  seat  rows.  The  U.S.  airline 
industry  considers  that  any  reduction  in 
seat  pitch  would  severely  impact 
jiassenger  acceptance  and  result  in 
revenue  losses.  Several  major  U.S. 
airlines  have  stated  that  they  would 
choose  to  remove  seats  rather  than 
reduce  seat-row  pitch  to  comply  with 
the  current  requirement.  They  believe 
that  the  loss  of  revenue  resulting  from 
scat  removal  would  be  less  than  that 
resulting  from  reduced  seat-row  pitch. 
The  proposed  rule  would  reduce,  and 
possibly  eliminate,  any  loss  in 
passenger  comfort  resulting  from 
compliance  with  the  more  stringent 
current  rule. 

Finally,  there  would  be  no 
quantifiable  benefit  associated  with  the 
proposed  change  to  part  121.  because  it 
involves  a  requirement  that  is  already 
imposed  on  all  airplanes  with  two  aisles 
.md  Type  III  exits  as  a  condition  of  type 
certification. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  requires  Federal  agencies  to 
review  rules  that  may  have  "significant 


economic  impact  on  a  substantial 
number  of  small  entities."  FAA  Order 
2100.14A.  Regulatory  Flexibility  Criteria 
and  Guidance,  establishes  small  entity 
size  and  cost  level  thresholds  for 
complying  with  the  RFA  in  rulemaking 
actions. 

The  entities  that  would  be  potentially 
affected  by  this  rule  are  the 
manufacturers  and  owners  of  transport 
category  airplanes  that  have  Type  III 
exits. 

The  size  threshold  for  a  small 
manufacturer  of  aircraft  is  one  that 
employs  75  or  fewer  people.  A 
substantial  number  of  small  entities  is  a 
number  that  is  11  or  more  and  that  is 
more  than  one-third  of  the  small  entitles 
subject  to  a  proposed  rule.  None  of  the 
manufacturers  of  transport  category 
airplanes  qualify  as  small  entities  under 
this  definition. 

A  small  operator  is  defined  as  one 
that  owns,  but  does  not  necessarily 
operate.  9  or  fewer  airplanes  for  hire. 
The  threshold  constituting  a  significant 
economic  impact  for  a  small  scheduled 
operator  that  would  be  affected  by  this 
proposed  rule  is  $113,700  per  year 
(1992  dollars)  for  an  operator  whose 
entire  fleet  has  a  seating  capacity  of 
more  than  60  and  $63,500  per  year  for 
other  scheduled  operators.  The 
threshold  cost  for  a  small  nonscheduled 
operator  is  S4.500  per  year.  The  FAA 
order  does  not  set  a  size  or  cost 
threshold  for  airplane  rental  and  leasing 
companies;  however,  the  Small 
Business  Administration  defines  small 
airplane  rental  and  leasing  companies  as 
those  having  annual  revenues  less  than 
$3.5  million  (1989  dollars). 

The  FAA  has  determined  that 
approximately  47  owners  of  airplanes 
affected  by  this  rule  could  be  considered 
small  entities.  The  proposed  rule  would 
not  result  in  additional  compliance 
costs  for  these  entities,  and  there  could 
be  cost  savings  resulting  from  a 
reduction  in  the  time  and  components 
needed  to  reconfigure  affected  airplanes. 
The  proposed  rule  would,  therefore, 
have  neither  a  significant  negative  nor  a 
positive  impact  on  a  substantial  number 
of  small  entities. 

International  Trade  Impact  Assessment 

The  proposed  rule  would  have  no 
impact  on  international  trade.  Because 
the  proposed  rule  would  not  increase 
the  costs  of  producing  transport 
category  airplanes,  whether  of  current  or 
future  type  certification,  it  would  n^sult 
in  neither  a  trade  advantage  or 
disadvantage  to  U.S.  aircraft 
manufacturers.  Similarly.  U.S.  air 
carriers  would  experience  no  changf  in 
competitive  position  because  tlie 
proposed  rule  would  not  result  in 


significant  cost  relief.  Finally,  the 
airplanes  used  predominantly  in 
international  air  conmierce  are 
widebody  airplanes  with  no  Type  III 
exits.  Operators  of  those  airplanes 
would  not  be  affected  by  the  proposed 
rule. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Conclusion 

Because  the  regulations  proposed 
herein  would  not  result  in  any 
additional  costs  and  should,  in  fact, 
result  in  the  elimination  of  an 
unnecessary  cost  burden,  the  FAA  has 
determined  this  proposed  rulemaking  is 
not  significant  as  defined  in  Executive 
Order  12866.  However,  because  this 
proposed  rulemaking  does  concern  a 
matter  on  which  there  is  considerable 
public  interest,  the  FA.A  has  determined 
that  this  action  is  significant  as  defined 
in  Department  of  Transportation 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  February  26.  1979).  The  FAA 
has  carefully  considered  the  impact  on 
the  proposed  rulemaking  on  small 
entities  and  has  concluded  that  there 
would  be  no  significant  negative  impart 
on  a  substantial  number  of  small 
entities.  A  copy  of  the  full  regulatory 
evaluation  prepared  for  this  proposed 
rulemaking  has  been  placed  in  the 
docket. 

List  of  Subjects 

14CFRPart23 

Aircraft.  Aviation  safety.  Federal 
Aviation  Administration,  Reporting  and 
recordkeeping  requirements. 

UCFRPart  121 

.■\ir  Carriers.  Aircraft,  Aviation  safety 
Federal  Aviation  .Administration, 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation 

The  Proposed  .Amendment 

Accordingly,  the  FAA  proposes  to 
amend  parts  25  and  121  of  the  Federal 
Aviation  Regulations  (FAR).  14  CFR 
parts  25  and  121.  iis  follows: 


PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1344.  1354(a). 
1355,  1421.  14j3.  1424.  1425,  1428.  1429. 
1430:  49  U.S.C.  106(g);  and  49  CFR  1.47(a). 

By  amending  §  25.813  by  revising 
paragraph  (c)(l)(i)  to  read  as  follows: 

§  25.81 3    Emergency  exit  access. 

(c)  *   *   * 

(!)•   *   * 

(i)  Except  ais  provided  in  paragraph 
(c)(l)(ii)  of  this  section,  the  access  must 
be  provided  by  an  unobstructed 
passageway  that  is  at  least  10  inches  in 
width  for  interior  arrangements  in 
which  the  adjacent  seat  rows  on  the  exit 
side  of  the  aisle  contain  no  more  than 
two  seats,  or  13  inches  in  width  for 


interior  arrangements  in  which  those 
rows  contain  three  seats.  The  width  of 
the  passageway  must  be  measured  with 
adjacent  seats  adjusted  to  their  most 
adverse  position.  The  centerline  of  the 
required  passageway  width  must  not  be 
displaced  horizontally  from  that  of  the 
exit  more  than  5  inches  in  the  case  of 
passageways  required  to  be  10  inches  in 
width,  or  not  more  thanSVi  inches  in 
the  case  of  passageways  required  to  be 
13  inches  in  width. 


PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

3.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authoril>-:  49  U.S.C.  app.  13.54(a).  1355. 
1357,  1401.  1421  through  1430.  1472.  1485 


and  1502:  49  U.S.C.  106(g);  and  49  CFR 
1.47(a). 

4.  By  amending  §  121.310  by  revising 
paragraph  (f)(3){iii)  to  read  as  "follows: 

§  121.310    Additional  emergency 
equipment. 

»        •        »        «        • 

(f)*   *   * 

(3)*    *    • 

(iii)  After  December  3. 1992.  the 
access  for  an  airplane  type  certificated 
after  January  1,  1958,  niust  meet  the 
requirements  of  §  25.813(a)(2)  of  this 
chapter,  insofar  as  Type  III  exits  are 
concerned,  and  §  25.813(c)  (1)  and  (3)  of 
this  chapter,  effective  June  3. 1992. 
«        »        «        *        * 

Issued  in  Washington,  DC  on  January  20. 
1995. 

Elizalieth  Yoest, 

Acting  Director.  Aircraft  Certification  Senice. 
IFR  Doc.  95-2118  Filed  1-27-95:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner  [Docket  No.  N-95- 
3863;  FR-3829-N-01] 

Notice  of  Fending  Availability  (NOFA) 
for  Fiscal  Year  1995,  Section  8 
Community  Investment  Demonstration 
Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  funding  availability 
(NOFA)  for  Fiscal  Year  (FY)  1995. 

SUMMARY:  This  NOFA  announces  the 
availability  of  up  to  $251,168,250  of  FY 
1995  section  8  budget  authority  for  a 
national  competition  to  be  administered 
by  the  Department  of  Housing  and 
Urban  Development  pursuant  to  section 
(i  of  the  HUD  Demonstration  Act  of 
1993.  That  section  directs  the  Secretary 
to  carry  out  "a  demonstration  program 
to  attract  pension  fund  investment  in 
.  affordable  housing  through  the  use  of 
project-based  rental  assistance  under 
section  8  of  the  United  States  Housing 
Act  of  1937."  This  NOFA  invites 
pension  funds  (public  or  private)  or 
their  affiliates,  as  defined  in  Section  1(c) 
of  this  NOFA,  to  submit  applications  to 
participate  in  this  new  demonstration 
program. 

Under  the  Section  8  Community 
investment  Demonstration  Program, 
selected  pension  funds  will  provide 
permanent  financing  for  the  newly 
constructed  or  substantially 
rehabilitated  affordable  multifainilv 
rental  housing  to  be  occupied  by  low 
income  families.  Each  selected  pension 
fund  will  receive  a  set-aside  of  Section 
8  bud^pt  authority  to  be  used  as  rental 
assistant  e  payments.  This  project-based 
rental  assistance  will  supplement  rents 
paid  by  the  low  income  occupants  of  the 
dwelling  units  in  the  project.  No  more 
than  SO  percent  of  the  units  in  any 
project  (except  properties  owned  by 
HUD  or  properties  with  mortgages  held 
by  HUD)  may  be  assisted:  however. 
HUD  may  provide  exceptions  to  this 
rule  for  limited  special  circumstances 
such  as  meeting  the  needs  of  the 
homeless,  disabled  or  displaced.  In  the 
case  of  HUD-owned  properties,  the 
number  of  units  required  to  be  assisted 
will  be  determined  in  the  disposition 
plan  in  accordance  with  statutory 
requirements.  The  pension  fund  will 
provide  assistance  from  its  set-aside  for 
one-half  the  number  of  units  to  be 
assisted  as  determined  in  the 
disposition  plan;  HUD  will  provide  the 


other  one-half  from  its  property 
disposition  set-aside. 

Participating  pension  funds  will 
select  properties  they  wish  to 
permanently  finance  and  will  submit 
project-specific  proposals  to  HUD  for 
approval.  If  the  project-specific  proposal 
is  approved  by  HUD.  a  portion  of  the 
pension  fund's  Section  8  set-aside  will 
be  reserved  for  the  project.  After 
completion  of  construction  or 
rehabilitation,  pursuant  to  an  agreement 
between  HUD  and  the  project  owner,  a 
Housing  Assistance  Payments  Contract 
(Contract)  will  be  executed  between  the 
owner  and  HUD.  Under  this  Contract, 
the  owTier  will  be  responsible  for  all 
management  and  operation  of  the 
project,  including  determining 
eligibility  of  and  leasing  to  low-income 
families. 

This  NOFA  contains  information  for 
applicants  regarding  the  allocation  of 
section  8  budget  authority;  the 
application  process,  including  the 
application  requirements  and  the 
deadline  for  filing  applications,  pension 
fund  selection  criteria;  and  the  criteria 
for  selecting  specific  projects  to  be 
financed  and  assisted. 

Detailed  instructions  and  guidelines 
for  implementing  this  demonstration  are 
contained  in  HUD  Notice  95-2. 
Prospective  applicants  should  request  a 
copy  of  this  Notice  from  the  HUD 
program  office  referred  to  below  before 
submitting  an  application  to  participate 
in  the  demonstration. 
DATES:  Applications  must  be  received 
no  later  than  5:00  pm  EST  on  March  16, 
1995.  The  above-stated  application 
deadline  is  firm  as  to  date,  houj°  and 
place,  unless  HUD  extends  the  deadline 
by  an  appropriate  notice  in  the  Federal 
Register.  In  the  interest  of  fairness  to  all 
competing  applicants,  the  Department 
will  treat  as  ineligible  for  consideration 
any  application  that  is  received  after  the 
deadline.  Appficants  should  take  this 
practice  into  account  and  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays  or  other 
delivery-related  problems. 
ADDRESSES:  The  HUD  headquarters  is 
the  official  place  of  receipt  of  all 
applications.  The  address  is  Department 
of  Housing  and  Urban  Development, 
Office  of  Insured  Multifamily  Housii^ 
Development,  Room  6134,  451  Seventh 
Street.  SVV.  Washington.  DC  20410- 
8000.  Each  submission  should  be  dearly 
identified  on  the  exterior  as  a  "Section 
8  Community  Investment 
Demonstration  Program  AppUcatioQ." 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Malloy,  Office  of  Insured 
Multifamily  Housing  Development. 


Room  6134,  telephone  (202)  708-3000, 
or  Richard  L.  Schmitz,  Policies  and 
Procedures  Division,  Room  6138, 
telephone  (202)  708-1113.  at  the 
address  indicated  above.  The 
telecommunications  device  for  the  deaf 
(TDD)  telephone  number  is  (202)  708- 
4594.  (These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980. 
OMB  has  approved  the  section  8 
information  collection  requirements 
under  the  assigned  control  number 
2577-0169. 

(I)  Purpose  and  Substantive  Description 

(A)  Background 

Section  6  of  the  HUD  Demonstration 
Act  of  1993  (Pub.  L.  103-120.  107  Stat. 
1144.  approved  October  27, 1993) 
directs  the  Secretary  of  HUD  to  carry  out 
a  demonstration  program  to  attract 
pension  fund  investment  in  affordable 
housing  through  the  use  of  project-based 
rental  assistance  under  section  8  of  the 
United  States  Housing  Act  of  1937.  In 
carrying  out  this  demonstration  program 
the  Secretary  must  ensure  that  not  less 
than  50  percent  of  the  funds 
appropriated  for  each  year  are  used  in 
conjunction  with  the  disposition  of 
either:  (1)  Multifamily  properties  owned 
by  the  Department;  or  (2)  multifamily 
properties  securing  mortgages  held  by 
the  Department. 

In  FY  1994.  an  appropriation  of  $100 
million  was  authorized  and  provided  to 
carry  out  this  demonstration  program. 
On  April  26,  1994  (59  FR  21826),  HUD 
announced  the  availability  of  $100 
million  in  FY  1994  section  8  budget 
authority  for  a  national  competition  to 
be  administered  by  the  Department  of 
Housing  and  Urban  Development 
pursuant  to  Section  6  of  the  HUD 
Demonstration  Act  of  1993  (the  Act).  Six 
pension  funds  were  selected  to 
participate  in  this  demonstration  in 
response  to  the  April  1994  NOFA.  The 
full  $100  million  in  budget  authority 
was  set  aside  for  use  in  connection  with 
the  new  construction  or  substantial 
rehabilitation  of  affordable  multifamily 
rental  housing  to  be  developed  under 
this  demonstration. 

Approximately  $334,891,000  has  been 
authorized  and  provided  for  FY  1995. 
This  fJOFA  announces  the  availability 
of  up  to  $251,168,250  of  FY  1995  budgrt 
authority.  A  separate  NOFA. 
announcing  the  availability  of  the 
remaining  budget  authority,  will  be 


published  in  the  Federal  Register  at  a 
later  date. 

Project-based  Section  8  assistance 
under  the  program  will  be  provided 
pursuant  to  a  contract  entered  into  by 
the  Secretary  and  the  owner  of  the 
eligible  housing  that:  (1)  Provides 
assistance  for  a  term  which,  taking  into 
account  the  financing  and  other  factors 
relating  to  the  specific  project  proposal. 
is  not  less  than  60  and  not  greater  than 
180  months;  and  (2)  provides  for 
contract  rents  to  be  determined  by  the 
Secretary. 

The  Section  8  Fair  Market  Rent 
Schedule  for  this  demonstration  is  120 
percent  of  the  Existing  Housing  Fair 
Market  Rent  Schedule  most  recently 
published  in  the  Federal  Register. 
Initial  gross  rents  (contract  rents  plus 
allowance  for  tenant  paid  utibties)  for 
any  new  construction  project,  and  any 
substantial  rehabilitation  project  with 
per  unit  rehabilitation  costs  of  $5000  or 
more,  may  not  exceed  the  Fair  Market 
Rents  applicaUe  to  this  demonstration. 
Initial  gross  rents  for  any  substantial 
rehabilitation  project  with  per  unit 
rehabilitation  costs  of  less  than  $5000 
may  not  exceed  100  percent  of  the 
published  Existing  Housing  Fair  Market 
Rent  Schedule. 

Contract  rents  also  must  be  reasonable 
on  the  basis  of  comparison  with  rents 
for  unsubsidized  units  of  similar  age, 
design  and  location  which  include 
comparable  amenities  and  services. 

HUD's  single  and  multifamily 
mortgage  insurance  programs,  the  risk 
sharing  programs  under  Section  542  of 
the  Housing  and  Community 
Development  Act  of  1992,  and  Veterans 
Administration  and  Farmers  Home 
Administration  loan  and  loan  guarantee 
programs  are  not  available  for  housing 
developed  or  assisted  under  this 
demonstration  jfrogram.  A  pension  fund 
must  provide  permanent  financing  for 
projects  for  which  project-specific 
proposals  are  submitted  to  HUD  or  foi 
which  assistance  is  provided  under  this 
demonstration;  however,  the  pension 
fund  may  not  have  an  ownership 
interest  in  such  projects.  The  Secretary 
may  establish  such  other  standards 
regarding  financing  and  securitization  of 
project  mortgages  as  the  .Secretary 
deems  appropriate. 

Finally,  the  Department  has 
determined  that  section  3  of  the 
Housing  and  Urban  De\'elopment  Act  of 
1968  and  the  regulations  at  24  CFR  part 
135  (see  Jime  30.  1994  Interim  Rule,  59 
FR  33866)  are  applicable  to  funding 
awards  made  under  this  NOFA.  The 
purpkose  of  section  3  is  to  ensure  the 
training  and  employment  of  residents 
and  business  concerns  for  economic 
opportunities  generated  by  certain  HUD 
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financial  assistance  shall,  to  the  greatest 
extent  feasible,  and  consistent  with 
existing  Federal.  State  and  local  laws 
and  regulations,  be  directed  to  low-  and 
very- low-income  persons,  particularly 
those  who  are  recipients  of  government 
assistance  for  housing,  and  to  business 
concerns  which  provide  economic 
opportunities  to  low-  and  verv-low- 
income  persons. 

(B)  Allocation  Amounts  and  Number  of 
Units  To  Be  Assisted 

From  tlie  amounts  of  Section  8 
assistance  made  available  in  VA,  HUD- 
Independent  Agencies  Appropriations 
Act  for  FY  1995  (Pub.  L.  103-327,  108 
Stat.  2299.  approved  September  28. 
1994)  the  Department  has  set  aside 
approximately  $334,891,000  in  budget 
authority  for  this  demonstration 
program,  of  which  up  to  $251,168,250  is 
being  made  available  through  this 
NOF.^.  The  number  and  type  of  units 
that  can  be  assisted  will  depend  upon 
the  level  of  gross  rents  [i.e..  contract 
rents  plus  allowance  for  tenant  paid 
utilities),  the  contract  administration  fee 
and  the  term  of  contract  for  specific 
projects. 

Budget  authority  will  be  distributed 
under  this  NOFA  in  the  following 
manner: 

Category  A  Applicants 

Approximately  $167,445,500  of 
Section  8  budget  authority  is  being 
made  available  under  this  NOFA  for 
Category  A  participants.  At  least  50 
percent  of  this  amount  must  be  used  for 
HUD-owned  properties  or  properties 
with  HUD-held  mortgages. 

A  Category  A  applicant  must  identify 
and  document  in  its  application  the 
presence  of  a  pipeline  of  projects  for 
which  project-specific  proposals 
sufficient  to  use  the  total  amount  of  the 
set-aside  requested  by  it  can  be 
submitted  to  HUD  within  the 
timeframes  specified  in  section  I(i)  of 
this  NOFA.  This  identification  and 
documentation  also  must  substantiate 
the  applicant's  ability  to  meet  the 
requirement  that  at  least  50  percent  of 
any  set-aside  awarded  to  the  fund  must 
be  used  for  HUD-owned  properties  or 
properties  with  HUD-held  mortgages. 
The  maximum  amount  that  may 
initially  be  awarded  to  any  one 
applicant  may  not  exceed  $167,445,500 
or  the  amount  sufficient  to  fund  the 
pipeline  identified  and  documented  in 
its  application  for  participation, 
whichever  is  less.  The  information 
required  to  support  such  identification 
and  documentation  is  contained  in  HUD 
Notice  95-2. 


Catcgon,'  B  Applicants 

Approximately  $83,722,750  of  Section 
8  budget  is  being  made  available  under 
this  NOFA  for  Category  B  participants. 
A  Category  B  participant  is  not  required 
to  demonstrate  the  presence  of  the  type 
of  pipeline  described  above  but  must  be 
able  to  submit  project  specific  proposals 
within  the  time  frames  specified  in 
Section  I(ii)  of  this  NOFA. 

A  category  B  participant  may  receive 
an  initial  set-aside  of  not  more  than  $10 
million.  A  Category  B  participant  may 
use  the  entire  amount  of  any  set-aside 
awarded  to  it  for  non-HUD  properties 
(although  HUT)-owned  properties  or 
properties  with  mortgages  held  bv  HUD 
are  eligible). 

(CI  Eligible  Applicants 

Each  applicant  for  participation  in 
this  program  must  demonstrate  to  the 
satisfaction  of  the  Department  that:  (1) 
It  is  a  trust,  fund,  plan  or  other  program 
established  or  maintained  by  an 
employer  or  other  p>erson  for  the 
purpose  of  providing  income  or  benefits 
to  employees  after  the  termination  of 
emplo)nment  or  deferring  income  by 
employees  until  the  termination  of 
employment;  (2)  it  is  an  entity  that 
serves  as  an  investment  advisor  to  or 
engages  principally  in  the  investment  of 
the  funds  of  such  a  trust,  fund.  plan,  or 
other  program;  or  (3)  it  is  a  partnership 
or  organization  established  to  invest 
pension  funds  in  affordable  muhiiamily 
housing. 

Each  applicant  must  demonstrate  to 
the  satisfaction  of  HUD  that  the  trust, 
fund,  plan  or  other  pjrogram  which  it 
administers,  invests  or  to  which  it 
serves  as  an  advisor  is  fully  capitalized 
at  the  time  the  application  for 
participation  in  the  demonstration  is 
submitted  and  that  cap>italization  is  not 
contingent  upon  or  in  any  way  delayed 
by  pending  approval  of  the  application. 
If  the  applicant  administers,  invests  or 
serves  as  an  advisor  to  one  or  more 
trust,  fund,  plan  or  other  program.-each 
such  trust,  hind,  plan  or  program  must 
be  identified  in  the  application  together 
with  documentation  as  to  full 
capitalization  of  each. 

Each  applicant  must  demonstrate  its 
ability  and  intent  to  provide  permanent 
financing  in  connection  with  projects  to 
be  developed  under  this  demonstration. 

Each  applicant  must  also  demonstrate 
the  availability  of  adequate  stafT 
capacity  to  perform  the  functions 
required  under  this  demonstration  or  its 
ability  to  contract  for  or  to  enter  into  a 
partnership  to  obtain  such  services,  in 
which  case  the  applicant  will  still  be 
responsible  for  overall  program 
administration  and  decisions. 
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(D)  Pension  Fund  Applications 

All  applications  from  pension  funds 
must  contain  information  specifying  the 
number  of  projects  and  units  expected 
to  be  financed,  the  number  and  percent 
in  each  project  expected  to  receive 
Section  8  assistance,  contract  terms 
anticipated,  anticipated  initial  contract 
rents,  total  Section  8  budget  authority 
requested,  the  nimiber  of  units  to  be 
newly  constructed  and  the  number  to  be 
substantially  rehabilitated;  types  of 
families  (e.g.,  elderly  or  large  families  or 
families  with  special  needs  (disabled, 
displaced  or  homeless))  and  number  of 
each  expected  to  be  assisted.  Pension 
funds  that  submitted  applications  in 
response  to  the  April  26,  1994  NOFA, 
including  those  pension  funds  that  were 
selected,  must  submit  applications  in 
response  to  this  NOFA  if  they  wish  to 
be  eligible  for  a  portion  of  the  FY  1995 
budget  authority. 

All  applications  must  contain 
sufficient  supporting  information,  in 
narrative  and/or  numerical  form,  as 
appropriate,  to  enable  HUD  to  evaluate 
the  apphcant  on  the  basis  of  the  Pension 
Fund  Selection  Criteria  set  forth  in 
subpart  (E)  below. 

(E)  Pension  Fund  Selection  Criteria 

All  applications  for  participation  in 
the  demonstration  will  be  evaluated  on 
the  basis  of  the  following  criteria: 

1.  Past  involvement  in  and  capacity  to 
permanently  finance  mujtifamily 
housing; 

2.  Capability  to  make  overall  program 
and  mortgage  finance  decisions; 

3.  Use  of  its  own  resources,  including 
how  it  will  maximize  any  Section  8  set- 
aside  awarded  to  it; 

4.  Current  multifamily  pipeline  and 
ability  to  move  housing  to  construction/ 
rehabilitation  start  in  a  short  time  frame; 

5.  Use  of  HUD-owned  properties  or 
properties  with  mortgages  held  by  HUD 
in  a  variety  of  geographic  locations 
(required  of  Category  A  applicants 
only); 

6.  Efforts  to  promote  economic  or 
neighborhood  development  and/or 
employment  opportimities  for  project 
area  residents  while  achieving  ethnic, 
cultural  and  gender  diversity; 

7.  Efforts  to  ensure  compliance  with 
the  requirements  of  section  3  and  the 
implementing  regulations  at  24  CFR  part 
135  by  project  owners,  contractors  and 
subcontractors;  and 

8.  Consideration  of  housing  needs 
created  by  dislocation  of  major 
employment  sources. 

Additional,  more  detailed  information 
and  instructions  with  respect  to  the 
above  criteria,  as  well  as  on  application 
and  program  procedures  in  general,  are 


contained  in  HUD  Notice  95-2  which 
will  be  provided  to  pension  funds  upon 
request  to  the  HUD  program 
headquarters  office  referred  to  above. 
Applicants  should  refer  to  HUD  Notice 
95-2  for  details  as  to  the  supporting 
information  required  for  each  criterion. 

Acceptable  applications  received  by 
the  deadline  date  and  time  specified 
above  will  be  evaluated  against  each 
other.  Category  A  applications  will  be 
evaluated  separately  from  Category  B 
applications.  Applications  will  be 
selected  on  the  basis  of  numerical 
ratings  assigned  to  the  criteria  identified 
above. 

The  Department  will  formally  notify 
each  pension  fund  as  to  whether  or  not 
it  was  selected  to  participate  in  this 
demonstration  program  and  the  amount 
of  set-aside  awarded. 

(F)  Guidelines  on  Eligible  and  Ineligible 
Projects 

Pension  funds  selected  by  HUD  to 
participate  in  this  demonstration  must 
submit  proposals  for  projects  they  wish 
to  permanently  finance  to  the 
Department  for  approval. 

1.  Eligible  Projects 

New  construction  projects  are  eligible 
under  this  demonstration.  In  addition, 
the  following  types  of  existing  projects 
are  eligible  for  substantial  rehabilitation: 
— A  multifamily  project  owned  by  the 

Secretary  or  subject  to  a  mortgage 

held  by  the  Secretary; 
— A  multifamily  project  eligible  for 

assistance  as  a  troubled  project  under 

section  201  of  the  Housing 

Community  Development 

Amendments  of  1978; 
— A  multifamily  project  located  in  an 

empowerment  zone  or  enterprise 

commujiity  designated  pursuant  to 

Federal  law; 
— Any  other  multifamily  project, 

including  those  to  he  occupied  by 

homeless  persons  or  homeless 

families  as  defined  in  section  103  of 

the  Stewart  B.  McKinney  Homeless 

Assistance  Act. 

2.  Ineligible  Projects 

Certain  projects  are  not  eligible  for 
use  in  this  demonstration.  These 
include: 

(a)  Projects  that  are  subject  to 
mortgage  prepayment  restrictions, 
including  projects  meeting  the 
definition  of  "eligible  low  income 
housing"  under  the  Low-Income 
Housing  Preservation  and  Resident 
Homeownership  Act  of  1990 
(LIHPRHA); 

(b)  Projects  that  are  subject  to  section 
250(a)  of  the  National  Housing  Act;  and 


(c)  High  rise  elevator  projects  for 
families  with  children  unless  HUD 
determines  there  is  no  practical 
alternative. 

(G)  Project  Selection  Criteria 

Pension  funds  may  establish  their 
own  criteria  for  selecting  project- 
specific  proposals  but  such  criteria 
must,  in  the  aggregate,  reflect  the 
following  public  purposes  to  the 
satisfaction  of  the  Secretary: 

— Achieving  economic  mix; 

— Increasing  housing  choices  and 
fostering  neighborhood  diversity; 

— Providing  affordable  housing  for  large, 
low-income  families  and  providing 
access  to  necessary  supportive 
facilities  and  services; 

— Involving  other  state  and  local  and 
public  and  private  resources  to 
achieve  these  objectives  and  to  limit 
Section  8  assistance  to  less  than  50 
percent  of  the  units  (except  in  HUD- 
owned  properties  or  properties  with 
mortgages  held  by  HUD  and  under 
limited  special  circumstances 
approved  by  HUD  such  as  assistance 
for  homeless,  disabled,  or  displaced; 

— Facilitating  maximum  use  of  available 
Section  8  budget  authority  by  limiting 
gross  rents  to  less  than  the  Fair 
Market  Rent  Limitations  and  contract 
terms  to  less  than  15  years; 

— Facilitating  geographic/locality 
diversity  of  project  sites  and 
complying  with  any  applicable  court 
orders; 

— For  Category  A  participants,  using 
HUD  owned  properties  and  properties 
with  mortgages  held  by  HUD  in  a 
variety  of  geographic  locations,  and 
giving  preferences  to  projects  in 
Empowerment  Zones; 

— Meeting  special  needs  of  homeless, 
disabled,  or  displaced  individuals; 
and 

— Complying  with  section  3 
responsibilities,  as  set  forth  in  24  CFR 
part  135. 

A  list  of  HUD-owned  properties  is 
available  from  HUD  Headquarters, 
Office  of  Preservation  and  Property     ' 
Disposition,  telephone  (202)  708-3343, 
or  (202)  708-4595  (TDD).  Information 
on  properties  with  mortgages  held  by 
HUD  is  available  from  the  Office  of 
Multifamily  Housing  Management  in 
HUD  Headquarters,  telephone  (202) 
708-3730,  or  (202)  708-4594  (TDD). 

More  detailed  information  with 
respect  to  these  criteria  and  methods  of 
selection  is  contained  in  HUD  Notice 
95-2.  HUD  Notice  95-2  sets  forth  the 
format  and  specific  information  needed 
for  pension  hinds  to  meet  the 
requirements  of  this  subpart  (G). 


(H)  Use  of  HUD  Inventory 

A  Category  A  participant  wrill  be 
required  to  use  at  least  50  percent  of  its 
Section  8  set-aside  in  connection  with 
HUD-owned  properties  or  properties 
with  mortgages  held  by  HUD  unless  the 
Department  determines  that 
requirements  of  section  6(b)  of  the  Act 
will  otherwise  be  met  and  approves  an 
exception. 

In  the  case  of  HUD-owned  properties, 
the  number  of  units  required  to  be 
assisted  will  be  determined  in  the 
disposition  plan  in  accordance  with 
statutory  requirements.  The  pension 
fund  will  provide  assistance  from  its 
set-aside  for  one-half  the  number  of 
units  to  be  assisted  as  determined  in  the 
disposition  plan;  HUD  will  provide  the 
other  one-half  from  its  property 
disposition  set-aside. 

A  Category  B  participant  may,  but 
will  not  be  required  to,  use  any  of  its 
set-aside  for  HUD-owned  properties  or 
properties  with  mortgages  held  by  HUD. 

(I)  Section  8  Project-Specific  Contract 
Award  \ 

(i)  Category  A  Participants.  A 
Category  A  participant  will  have  120 
days  from  the  date  of  its  selection  to 
participate  in  the  demonstration  to 
submit  project-specific  proposals 
utilizing  75  percent  of  the  total  amount 
of  its  Section  8  set-aside  under  this 
NOFA.  It  will  have  10  months  from  the 
date  of  selection  to  commit  (j.e.,  close 
on  construction  financing)  its  Section  8 
set-aside  to  specific  projects. 

A  Category  A  participant  will  have 
180  days  and  12  months,  respectively, 
to  submit  project-specific  proposals  and 
to  close  on  construction  financing  for 
the  remaining  25  percent  of  its  Section 
8  set-aside. 

(ii)  Category  B  Participants.  A 
Category  B  participant  must  submit 
project-specific  proposals  sufficient  to 
use  50  percent  of  its  Section  8  set-aside 
under  this  NOFA  within  6  months  from 
the  date  of  selection  to  participate  in  the 
demonstration.  It  will  have  10  months 
from  the  date  of  selection  to  reach 
closing  of  construction  financing. 

A  Category  B  participant  will  have  12 
months  and  16  months,  respectively,  to 
submit  project-specific  proposals  and  to 
close  on  construction  financing  for  the 
remaining  50  percent  of  its  Section  8 
set-aside. 

(iii)  Uncommitted  Set-asides.  Any 
amount  of  set-asides  not  committed  to 
specific  projects  by  the  end  of  the  time 
periods  indicated  above,  or  any 
extensions  of  these  time  periods  granted 
by  HUD,  may  be  withdrawn  by  HUD 
and  reallocated  to  other  pension  funds 
based  on  the  performance  of  the 


receiving  pension  fund  in  utilizing  its 
previous  allocation(s)  or  to  pension 
funds  not  previously  selected  by  HUD 
due  to  the  lack  of  available  budget 
authority. 

(})  Receipt  and  Processing  of  Project- 
Specific  Proposals 

Project-specific  proposals  must 
include  the  informatioa  and 
certifications  identified  in  HUD  Notice 
95-2  and  be  submitted  in  the  format 
specified  therein. 

After  receipt  of  a  project-specific 
proposal,  HUD  will,  in  accordance  with 
HUD  Notice  95—2,  obtain  and  issue 
appropriate  Davis-Bacon  wage  rate 
determinations  and  perform  certain 
HUD-retained  reviews  for  compliance 
with: 
— Site  acceptability  criteria  for  this 

demonstration; 
— Environmental  requirements,  except 
that  HUD  may  accept  and  adopt  an 
environmental  review  conducted  by  a 
CDBG  or  HOME  grantee  in  accordance 
with  24  CFR  part  58; 
— Affirmative  Fair  Housing  Marketing 

requirements: 
— Previous  participation  of  project 
principals  in  HUD  programs;  and 
— Subsidy  layering  guidelines,  unless 
the  Housing  Credit  Agency  has  agreed 
to  perform  subsidy  layering  reviews 
for  projects  receiving  Low  Income 
Housing  Tax  Credits  or  some  form  of 
HUD  assistance. 

Upon  completion  of  the  HUD  reviews, 
HUD  will  notify  the  pension  fund 
whether  or  not  the  proposal  is 
acceptable  and  of  the  steps  requisite  to 
execution  of  the  HAP  Agreement. 

(K)  Post  Approval  Processing 

The  HAP  Agreement  may  not  be 
executed  nor  may  construction  or 
substantial  rehabilitation  begin  until  the 
certifications  required  by  HUD  Notice 
95-2  are  submitted  to  and  found 
acceptable  by  HUD. 

(L)  Contract  Administration 

The  statute  calls  for  assistance  to  be 
provided  through  "a  contract  entered 
into  by  the  Secretary  and  the  owner."  It 
is  the  Etepartment's  intent  to  enter  into 
a  HUD/Private  Owner  HAP  Agreement 
and  Contract.  HUD  will  dien  enter  into 
a  contract  with  an  HFA  or  PHA  that  has 
jurisdiction  over  the  geographic  area  in 
which  the  project  is  located.  For  a  fee, 
the  HFA  or  PHA  will  carry  out  certain 
administrative  or  ministerial  functions 
that  otherwise  would  be  the 
responsibility  of  HUD  as  the  Section  8 
Contract  Administrator.  Any 
administrative  fee  payable  to  the  HFA  or 
PHA  will  not  exceed  5  percent  of  the 
published  2  bedroom  Fair  Market  Rent 


for  Existing  Housing  for  the  area  and 
will  be  payable  out  of  the  Section  8  ' 

contract  and  budget  authority  reserved 
for  each  project. 

(M)  Project  Construction  and 
Completion 

Project  construction,  completion  and 
cost  CCTtification  requirements  are 
contained  in  HUD  Notice  95-2.  HUD 
may  perform  field  reviews  if  necessary 
to  substantiate  compliance  with 
program  requirements. 

(N)  HUD-Private  Owner  HAP  Contract 

If  the  pension  fund  and  owner  are  ia 
compliance  with  HUD  NoUce  95-2, 
HUD  will  execute  a  HUD/Private  Owner 
HAP  Contract  unth  the  owner.  The 
contract  will  contain  provisions  relative 
to:  (1)  The  terms  of  the  contract  which 
may  be  not  less  than  5  nor  more  than 
15  years;  (2)  the  responsibilities  of  the 
owner  for  project  management  and 
maintenance;  (3)  a  prohibition  on  the 
use  of  other  Federal  programs  so  long  as 
the  contract  is  in  effect;  (4)  a  limitation 
on  assistance  for  the  project  to  the 
housing  assistance  payments  available 
under  the  Contract;  (5)  the  requirement 
that  in  the  event  the  p«-oject  is 
refinanced  to  lower  the  interest  rate 
and/or  debt  ser\'ice  payment  HUD  may 
reduce  the  Contract  rents;  and  (6)  the 
right  for  HUD  to  terminate  the  Contract 
for  cause  if  the  owner  fails  to  perform 
in  accordance  with  the  provisions  of  the 
Contract. 

II.  Other  Matters 

(A)  Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  secticBi  102(2 )(C)  of  the 
National  Environmental  Policy  Act  trf 
1969,  at  the  time  of  development  of  the 
NOFA  published  on  April  26. 1994  (59 
FR  21826).  The  Finding  remains 
applicable  to  this  N(^A  and  is  availdnis 
for  public  inspection  during  regular 
business  hours  in  the  Office  of  General 
Counsel,  the  Rules  Docket  Clerk  room 
10276.  451  Seventh  Street.  SVV, 
Washington,  DC  20410. 

(B)  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(al  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  NOFA  does  not 
have  substantial,  direct  efliect  on  the 
States,  on  their  political  subdivisions,  or 
on  the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  or  responsibilities 
among  the  various  levels  of  government, 
because  this  NOFA  would  not 
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substantially  alter  the  established  roles 
of  HUD,  the  States  and  local 
governments. 

(C)  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  the  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  within  the  meaning 
of  the  Executive  Order  and,  thus,  is  not 
subject  to  review  under  the  Order.  This 
is  a  funding  notice  and  does  not  alter 
any  HUD  program  requirements 
affecting  the  family. 

(D)  Accountability  in  the  Provision  of 
HUD  Assistance 

HUD  has  promulgated  a  final  rule  to 
implement  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act).  The  final  rule  is  codified 
at  24  CFR  part  12.  Section  102  contains 
a  niunber  of  provisions  that  are 
designed  to  ensiu*  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  16, 
1992,  HUD  published  at  57  PR  1942, 
additional  information  that  gave  the 
public  (including  applicants  for,  and 
recipients  of,  HUD  assistance)  further 
information  on  the  implementation  of 
section  102.  The  documentation,  public 
access,  and  disclosure  requirements  of 
section  102  are  applicable  to  assistance 
awarded  under  this  NOFA  as  follows: 

(1)  Documentation  and  Public  Access 

HUD  will  ensure  that  dociunentation 
and  other  information  regarding  each 
application  submitted  pursuajit  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  pubhshed 
in  the  Federal  Register  on  January  16, 


1992  (57  FR  1942),  for  further 
information  on  these  requirements.) 

(2)  Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  generally  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  Fart  12 
subpart  C,  and  the  notice  published  in 
the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  further 
information  on  these  disclosure 
requirements.) 

(E)  Prohibition  Against  Lobbying 
Activities 

The  use  of  funds  awarded  under  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C. 
1352)  (the  "Byrd  Amendment")  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

(F)  Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosiu-e  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 


management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

HUD's  regulation  implementing 
section  13  is  codified  at  24  CFR  part  86. 
If  readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
appendix  A  of  the  rule.  Appendix  A  of 
this  rule  contains  examples  of  activities 
covered  by  this  rule. 

Any  questions  concerning  the  rule 
should  be  directed  to  the  Office  of 
Ethics,  Room  2158,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington  DC 
20410.  Telephone:  (202)  708-3815 
(voice/TDD).  This  not  a  toll-free 
number.  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 

(G)  Prohibition  Against  Advance 
Information  on  Funding  Decisions 

Section  103  of  the  HUD  Reform  Act 
proscribes  the  communi.ration  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  that 
information  during  the  selection  process 
for  the  award  of  assistance.  HUD's 
regulation  implementing  section  103  is 
codified  at  24  CFR  part  4.  In  accordance 
with  the  requirements  of  section  103, 
HUD  employees  involved  in  the  review 
of.applications  and  in  the  making  of 
funding  decisions  are  restrained  by  24 
CFR  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  unfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  by  24  CFR  part 
4.  Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  708-3815  (voice/TDD).  (This  is 
not  a  toll-free  number.) 

Dated;  January  6, 1995. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc.  95-2149  Filed  1-27-95:  8:45  a.-nl 
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DEPARTMENT  OF  THE  INTEmOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  amendment  to 
Approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  2710.  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved 
Amendments  to  Tribal-State  Compacts 
for  the  purpose  of  engaging  in  Class  III 
(casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  Amendment  I 
to  the  Tribal-State  Compact  For 
Regulation  of  Class  III  Gaming  Between 
the  Cow  Creek  Band  of  Umpqua  Tribe 
of  Indians  and  the  State  of  Oregon, 
which  was  executed  on  October  24, 
1994. 

DATES:  January  30, 1995. 
FOR  FURTHER  INFORMATION  COWTACT: 
Nancy  Pierskalla,  Acting  Director, 
Indian  Gaming  Management  Staff, 
Bureau  of  Indian  Affairs,  Washington, 
DC  20240,  (202)  219-4068. 

Dated:  )anuary  17, 1995. 
Ada  E.  Dnr, 

Assistant  Secretary — Indian  Affairs. 
(PR  Doc.  95-2192  Filed  1-27-95;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

agency:  Bureau  of  Indian  Affairs. 
Inferior. 

ACTION:  Notice  of  amendment  to 
Approved  Tribal-State  Compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gaming  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Amendment 
to  the  Tribal-State  Compact  Between  the 
St.  Regis  Mohawk  Tribe  and  the  State  of 
New  York,  which  was  executed  on 
November  22, 1994. 

DATES:  This  action  is  effective  January 
30,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Pierskalla,  Acting  Director, 
Indian  Gaming  Management  Staff. 
Bureau  of  Indian  Affairs,  Washington, 
D.C.  20240.  (202)  219-4068. 

Dated:  January  19,  1995. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  95-2193  Filed  1-27-95;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 
5  CFR  Chapter  Llll 

34CFRPart73 

RIN  1801-AA09,  3209-AA15 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the 
Department  of  Education 

agency:  Department  of  Education. 
action:  Interim  final  rule  with 
invitation  for  comments. 

SUMMARY:  The  Department  of  Education, 
with  the  concurrence  of  the  Office  of 
Government  Ethics  (OGE),  is  issuing  a 
regulation  for  employees  of  the 
Department  of  Education  that 
supplements  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  issued  by  OGE.  The 
supplemental  rule  requires  Department 
of  Education  employees  to  obtain 
WTitten  approval  prior  to  engaging  in 
certain  outside  activities.  The 
Department  is  also  revising  its  residual 
standards  regulation  in  its  own  CFR  title 
and  adding  a  cross-reference  to  the  new 
provisions. 

DATES:  These  regulations  take  effect 
January  30. 1995.  Comments  on  this 
interim  final  rule  must  be  received  on 
or  before  March  16.  1995. 
ADDRESSES:  All  comments  concerning 
these  regulations  should  be  addressed  to 
Susan  A.  Winchell.  Office  of  the  General 
Counsel.  U.S.  Department  of  Education, 
600  Independence  Avenue,  S\V.,  Room 
5304.  Washington,  D.C.  20202-2110. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  A.  Winchell,  Office  of  the  General 
Counsel,  U.S.  Department  of  Education, 
600  Independence  Avenue  SW.,  Room 
5304.  Washington  D.C.  20202-2110. 
Telephone  (202)  401-8309.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  7, 1992,  OGE  published 
final  regulations  entitled  "Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch"  (Standards)  codified 
at  5  CFR  part  2635.  (See  57  FR  35006- 
35067,  as  corrected  at  57  FR  48557  and 
52583  with  an  additional  grace  period 
extension  at  59  FR  4779-4780.)  The 
Standards  took  effect  February  3, 1993 
and  established  uniform  standards  of 
ethical  conduct  that  are  applicable  to  all 
executive  branch  personnel. 


Under  5  CFR  2635.105  executive 
branch  agencies,  with  OGE's 
concurrence,  are  authorized  to  publish 
agency-specific  supplemental 
regulations  that  are  necessary  to 
implement  an  agency's  ethics  program. 
The  Department  of  Educatiofi,  with 
OGE's  concurrence,  has  determined  that 
the  following  supplemental  rules,  being 
codified  in  the  new  chapter  LIII  of  5 
CFR,  consisting  of  part  6301,  are 
necessary  lo  implement  its  ethics 
program.  This  interim  final  rule  will 
remain  in  effect  until  the  Department  of 
Education,  with  OGE's  concurrence, 
publishes  an  amendment. 

II.  Analysis  of  the  Regulations 


Section  6301 .101     General 

Section  6301.101  explains  that  the 
regulations  contained  in  the  interim 
final  rule  apply  to  all  employees  of  the 
Department  of  Education  and  are 
supplemental  to  the  executive  branch- 
wide  Standards. 

Section  6301.102    Prior  Approval  for 
Certain  Outside  Activities 

The  Standards,  at  5  CFR  2635.803, 
recognize  that  individual  agencies  may 
find  it  necessary  or  desirable  to 
supplement  the  executive  branch-wide 
regulations  with  a  requirement  that  their 
employees  obtain  approval  prior  to 
engaging  in  outside  activities.  The 
Department  of  Education  has  long 
required  employees,  other  than  special 
Government  employees,  to  obtain 
written  permission  before  engaging  in 
certain  outside  activities  or 
employment.  (See  34  CFR  73.22  (1994 
edition).)  The  Department  has  found 
this  requirement  useful  in  ensuring  that 
employees'  outside  activities  conform  to 
all  applicable  laws  and  regulations  and, 
in  accordance  with  5  CFR  2635.803,  has 
determined  that  it  is  necessary  to  the 
administration  of  its  ethics  program  to 
continue  to  require  prior  approval  of 
those  outside  activities  that  pose  a 
potential  for  employees  to  engage  in 
conduct  that  might  violate  the 
Standards. 

Section  6301.102  requires  Department 
employees  to  obtain  approval  in 
advance  of  engaging  in  certain  outside 
activities.  As  compared  to  the 
requirement  that  had  been  imposed  by 
34  CFR  73.22.  §  6301.102  has  been 
changed  to  simplify  and  clarify  the 
requirement,  and  to  narrow  its  scope, 
consistent  with  the  Standards.  In  order 
to  do  this,  the  new  provisions 
significantly  revise  the  situations  in 
which  emplojnees  are  required  to  seek 
prior  approval  to  participate  in  outside 
employment  and  activities.  Further,  the 
new  provisions  spell  out  specific  types 


of  volunteer  activities  that  are  excluded 
from  the  prior  approval  requirement. 
Several  examples  are  also  included  to 
clarify  the  application  of  this  section. 

Because  the  Standards  no  longer 
contain  a  provision  such  as  that 
previously  applicable  under  prior  5  CFR 
735.203(a)(2)(1993  edition,  pt.  735, 
note),  the  new  provisions  delete  the 
previous  requirement  that  employees 
obtain  approval  prior  to  participating  in 
any  activity  or  employment  that 
aggregates  more  than  10  hours  per  week. 
Because  5  CFR  2635.705  satisfactorily 
addresses  the  issues  relating  to  misuse 
of  official  time,  the  new  provisions  also 
delete  the  requirement  that  employees 
obtain  prior  approval  to  participate  in 
activities  performed  during  regular  work 
hours.  And,  because  the  standard  would 
be  too  vague,  they  also  delete  the 
general  requirement  that  employees 
obtain  prior  approval  to  participate  in 
an  activity  or  employment  that 
"reasonably  raises  questions  under  the 
standards  [of  conduct]." 

Section  6301.102  of  the  interim  final 
rule  continues,  in  modified  form,  the 
Department's  longstanding  requirement 
that  employees  obtain  approval  before 
participating  in  outside  activities  for  a 
prohibited  source,  as  that  term  is 
defined  in  paragraph  6301.102(e)(2)  of 
this  section.  Further,  the  new  provisions 
add  the  requirement  that  employees 
obtain  approval  before  providing 
services,  other  than  clerical  services  or 
services  as  a  fact  witness,  in  connection 
with  a  particular  matter  in  which  the 
United  States  is  a  party  or  has  a  direct 
and  substantial  interest,  or  which 
involves  the  preparation  of  materials  for 
submission  to,  or  representation  before, 
a  Federal  court  or  agency. 

Under  5  CFR  2635.805,  employees  are 
required  to  obtain  authorization  before 
acting  as  expert  witnesses,  other  than  on 
behalf  of  the  United  States,  in  any 
proceeding  before  a  Federal  court  or 
agency  in  a  matter  in  which  the  United 
States  is  a  party  or  has  a  direct  and 
substantial  interest.  Paragraph 
6301.102(a)(1)  is  intended  to  cover  such 
testimony  as  an  outside  activity,  thus 
eliminating  the  need  to  create  a  separate 
procedure  for  the  required 
authorization. 

There  may  be  circumstances  in  which 
an  employee  is  not  required  to  obtain 
authorization  to  serve  as  an  expert 
witness  but  is  nonetheless  required  to 
obtain  prior  approval.  For  instance,  an 
employee  might  wish  to  serve  as  an 
expert  witness  on  the  braking  distances 
of  school  buses  on  behalf  of  a  local 
school  district  in  a  negligence  case  in 
State  court.  The  employee  will  be  paid 
the  customary  rate  for  appearing  as  an 
expert  witness.  This  employee  is  not 
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required  to  obtain  authorization  to 
provide  expert  testimony  because  the 
action  is  not  one  in  which  the  United 
States  is  a  party  or  has  a  direct  and 
substantial  interest.  However,  the 
employee  is  required  to  obtain  prior 
approval  under  paragraph 
6301.102(a)(2)  because  he  or  she  is 
acting  as  a  consultant  for  a  prohibited 
source. 

The  new  provisions  narrow  the 
general  requirement  that  employees 
obtain  approval  before  engaging  in  any 
pubhc  writing  or  speaking,  and  adopt 
criteria  consistent  with  the  Standards  to 
define  when  an  employee  must  obtain 
advance  approval  for  outside  teaching, 
speaking,  or  writing.  For  instance,  under 
the  Department's  previous  regulation, 
an  employee  was  required  to  obtain 
approval  before  publishing  an  article,  or 
undertaking  public  speaking  on  a 
subject,  such  as  jazz  music  or  gardening, 
that  was  clearly  unrelated  to  his  or  her 
duties.  The  new  provisions  require 
employees  to  obtain  approval  before 
they  participate  in  teaching,  speaking, 
or  writing  only  if  it  "relates  to  their 
official  duties,"  as  that  phrase  is  defined 
in  subpart  H  of  the  Standards  at  5  CFR 
part  2635. 

The  new  provisions  exclude  from  the 
prior  approval  requirement  a  number  of 
uncompensated  and  volunteer  activities 
that  are  imlikely  to  raise  issues  under 
the  Standards.  Specifically,  employees 
are  not  required  to  obtain  apf)roval  prior 
to  engaging  i-n  activities  such  as 
volunteering  for  a  social,  fi-atemal,  civic, 
or  political  entity,  or  any  religious  entity 
that  is  not  a  prohibited  source.  Further, 
employees  need  not  obtain  approval 
prior  to  participating  in  the  activities  of 
a  parent  association  at  their  children's 
school.  Employees  are  also  not  required 
to  obtain  prior  approval  to  volunteer 
with  any  entity  if  they  are  providing 
direct  instructional,  social,  or  medical 
services. 

Even  when  prior  approval  is  not 
required  by  §6301.102,  the  Standards 
and  other  ethics  laws  and  regulations 
continue  to  apply  to  outside  activities 
and  employment.  For  instance,  even  if 
an  employee  is  not  required  to  obtain 
approval  prior  to  publishing  magazine 
articles  on  subjects  unrelated  to  his  or 
her  duties,  that  employee  may  still  be 
subject  to  the  restriction  on  outside 
earned  income  applicable  to  certain 
noncareer  employees.  (See  5  CFR 
2635.804(b)  and  subpart  C  of  5  CFR  part 
2636.)  Furthermore,  employees  are 
generally  prohibited  from  using 
Government  resources  to  participate  in 
outside  activities  and  outside 
employm^t,  regardless  of  whether  they 
are  required  to  certain  prior  approval  to 
participate.  See  subpart  G  of  5  CFR  part 


2635  and  5  CFR  2635.801.  Additionally, 
whether  subject  to  advance  approval  or 
not,  an  outside  activity  or  outside 
employment  may  raise  conflict  of 
interest  or  impartiality  concerns  under 
subparts  D  and  E  of  5  CFR  part  2635. 

III.  Repeal  and  Revision  of  Department 
of  Education  Standards  of  Conduct 

Because  34  CFR  73.22,  the 
Department's  residual  standards 
regulation,  is  superseded  by  new 
chapter  LIII  of  Utle  5.  as  added  by  this 
rulemaking,  the  Department  of 
Education  is  herewith  amending  that 
section  to  repeal  the  Departments 
previous  requirements  for  prior 
approval  to  participate  in  outside 
activities,  and  to  provide  cross- 
references  to  the  executive  branch-wide 
Standards  at  5  CFR  part  2635,  to  the 
Department's  new  supplemental 
regulation  at  5  CFR  part  6301 .  and  to  the 
executive  branch  financial  disclosure 
regulation  at  5  CFR  part  2634.  A  more 
recent  version  of  the  "Code  of  Ethics  for 
Government  Service,"  as  enacted  by 
Congress  and  signed  into  law  by  the 
President  in  1980,  is  also  being  adopted 
in  the  appendix  to  amended  part  73. 

IV.  Matters  of  Regulatory  Procedure 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  section  437  of  the 
General  Education  Provisions  Act  (20 
U.S.C.  1232)  and  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  it  is  the 
practice  of  the  Secretary  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations. 
Since  these  interim  final  regulations 
relate  to  agency  management  and 
personnel,  they  are  exempt  fttjm  notice 
and  comment  required  under  5  U.S.C. 
553(a).  However,  the  Department  will 
consider  public  comments  made  within 
45  days  alter  the  publication  of  this 
interim  final  rule.  Depending  on  the 
nature  of  the  comments,  the  Department 
may  or  may  not  adopt  and  publish 
amendments  to  these  regulations  based 
on  these  comments. 

Regulatory  Flexibility  Act  Certification 

The  Department  of  Education  has 
determined  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  that 
this  regulation  will  not  have  a 
significant  impact  on  small  business 
entities  because  it  primarily  affects 
Department  employees. 

Paperwork  Reduction  Act 

The  Department  of  Education  has 
determined  that  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35) 
does  not  apply  because  this  regulation 
does  not  contain  any  information 
collection  requirements  that  require  the 
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approval  of  the  Office  of  Management 
and  Budget. 

List  of  Subjects 

5  CFR  Part  6301 

Conflict  of  interests.  Standards  of 
conduct.  Education  Department, 
Government  employees. 

34  CFR  Part  73 

Conflict  of  interests.  Standards  of 
conduct.  Education  Department. 
Govenmient  employees. 

Dated:  Januan'  20, 1995. 
Richard  W.  Riley, 
Secrntary  of  Education. 

Dated:  January  23, 1995. 
Stephen  0.  Potts, 
Director.  Office  ofGovernmfnt  Ethics. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply) 

The  Secretary  of  Education,  with  the 
concurrence  of  the  Office  of 
Government  Ethics,  amends  title  5  of 
the  Code  of  Federal  Regulations  and 
title  34,  part  73,  of  the  Code  of  Federal 
Regulations,  as  follows: 

TITLE  5-{AWENDEDJ 

1.  A  new  chapter  LIII,  consisting  of 
part  6301.  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

5  CFR  CHAPTER  LHI— DEPARTMENT  OF 
EDUCATION 

PART  6301— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE 
DEPARTMENT  OF  EDUCATION 

Sec. 

6.301.101  General. 

6301.102  Prior  approval  for  certain  outside 
activities. 

Authority:  5  U.S.C.  301.  7301:  5  U.S.C. 
App.  (Ethics  in  Government  Act  of  1978)- 
E.O.  12674,  3  CFR.  1989  Comp..  p.  215,  as 
modified  by  E.O.  12731.  3  CFR.  1990  Comp.. 
p.  306;  5  CFR  2635.105.  2635.803. 

§6301.101    General. 

In  accordance  with  5  CFR  2635.105, 
the  regulations  in  this  part  apply  to 
employees  of  the  Department  of 
Education  and  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
contained  in  5  CFR  part  2635. 

§  6301 . 1 02    Prior  appro val  for  certain 
outside  activrties. 

(a)  An  employee,  other  than  a  special 
Government  employee,  must  obtain 
written  approval  prior  to  engaging — 
with  or  without  compensation— in  the 
following  outside  activities: 

(1)  Except  as  provided  in  paragraph 
(b)(1)  of  this  section,  providing  services. 
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other  than  clerical  services  or  service  as 
a  fact  witness,  on  behalf  of  any  other 
person  in  connection  with  a  particular 
matter: 

(i)  In  which  the  United  States  is  a 
party; 

(ii)  In  which  the  United  States  has  a 
direct  and  substantial  interest;  or 

(iii)  If  the  provision  of  services 
involves  the  preparation  of  materials  for 
submission  to,  or  representation  before, 
a  Federal  court  or  executive  branch 
agency. 

(2)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section: 

(i)  Serving  as  an  officer,  director, 
trustee,  general  partner,  agent,  attorney, 
consultant,  contractor,  employee, 
advisory  conunittee  member,  or  active 
participant  for  a  prohibited  source;  or 

(ii)  ^gaging  in  teaching,  speaking, 
consulting,  or  writing  that  relates  to  the 
employee's  official  duties. 

(b)  Unless  the  services  are  to  be 
provided  for  compensation,  including 
reimbursement  for  transportation, 
lodging  and  meals: 

(1)  Prior  approval  is  not  required  by 
paragraph  (a)(1)  of  this  section  to 
provide  services  as  an  agent  or  attorney 
for,  or  otherwise  to  represent,  another 
Department  of  Education  employee  who 
is  the  subject  of  disciplinary,  loyalty,  or 
other  personnel  administration 
proceedings  in  coimection  with  those 
proceedings;  and 

(2)  Prior  approval  is  not  required  by 
paragraph  (a)(2)  of  this  section: 

(i)  To  participate  in  the  activities  of  a: 

(A)  Social,  fraternal,  civic,  or  political 
entity; 

(B)  Religious  entity  that  is  not  a 
prohibited  source;  or 

(C)  Parent-Teacher  Association  or 
similar  parent  organization  at  the 
employee's  child's  school  or  day  care 
center,  other  than  as  a  member  of  a 
board  of  directors  or  other  governing 
body  of  the  school  or  center,  or  the 
educational  agency  of  which  it  is  a  part; 
or 

(ii)  To  provide  direct  instructional, 
social,  or  medical  services  to  students  or 
other  individuals. 

(c)  An  employee  who  is  required  by 
paragraph  (a)  of  this  section  to  obtain 
prior  written  approval  shall  submit  a 
v^rritten  request  for  approval  in 
accordance  with  Department 
procedures. 

(d)  The  cognizant  reviewing  official 
shall  grant  approval  xmless  he  or  she 
determines  that  the  outside  activity  is 
expected  to  involve  conduct  prohibited 
by  statute  or  Federal  regulations, 
including  5  CFR  part  2635. 

(e)  For  the  purposes  of  this  section: 
(1)  "Active  participant"  has  the 

meaning  set  forth  in  5  CFR 
2635.502(b){l)(v). 


(2)  "Prohibited  source"  has  the 
meaning  set  forth  in  5  CFR  2635.203(d). 

(3)  "Relates  to  the  employee's  official 
duties"  means  that  the  activity  meets 
one  or  more  of  the  tests  described  in  5 
CFR  2635.807(a)(2)(i)  (B)  through  (E).  It 
includes,  in  relevant  part: 

(i)  Activities  an  employee  has  been 
invited  to  participate  in  because  of  his 
or  her  official  position  rather  than  his  or 
her  expertise  in  the  subject  matter; 

(ii)  A  situation  in  which  an  employee 
has  been  asked  to  participate  in  an 
activity  by  a  person  or  organization  that 
has  interests  that  may  be  substantially 
affected  by  the  performance  or 
nonperformance  of  the  employee's 
official  duties; 

(iii)  Activities  that  convey 
information  derived  from  nonpublic 
information  gained  during  the  course  of 
Government  employment;  and 

(iv)  Activities  that  deal  in  significant 
part  with  any  matter  to  which  the 
employee  is  or  has  been  officially 
assigned  in  the  last  year,  any  ongoing  or 
announced  Department  policy,  program 
or  operation,  or — in  the  case  of  certain 
noncareer  employees — any  matter  that 
is  generally  related  to  education  or 
vocational  rehabilitation. 

Example  1:  A  Department  employee 
witnessed  an  automobile  accident  involving 
two  privately  owned  cars  on  her  way  to 
work.  Some  time  later  she  is  served  with  a 
subpoena  at  home  to  appear  in  Federal  court 
as  a  fact  witness  on  behalf  of  the  plaintiff, 
who  was  injured  in  the  car  accident,  in  a 
civil  case  alleging  negligence.  The 
Department  employee  is  not  required  to 
obtain  prior  approval  to  comply  with  the 
subpoena  because  this  civil  case  is  not  a 
matter  in  which  the  United  States  is  a  party 
or  has  a  direct  and  substantial  interest. 

Example  2:  A  Department  employee  would 
like  to  prepare  Federal  tax  returns  for  clients 
on  his  own  time.  He  is  required  to  obtain 
prior  approval  to  particip>ate  in  this  outside 
activity  because  it  involves  the  provision  of 
personal  services  in  the  preparation  of 
materials  for  submission  to  the  Internal 
Revenue  Service,  an  executive  branch 
agency. 

Example  3:  Arlene,  a  Department 
employee,  has  been  asked  by  a  Department 
colleague  to  represent  him,  without 
compensation,  in  an  equal  employment 
opportunity  complaint  he  filed  alleging  that 
his  supervisor  failed  to  promote  him  because 
he  is  over  40  years  old.  Arlene  is  not  required 
to  obtain  prior  approval  under  this  regulation 
before  providing  such  representation  because 
it  involves  services  for  another  Department  of 
Education  employee  in  connection  with  a 
personnel  administration  proceeding. 
However,  under  18  U.S.C.  section  205,  she 
may  only  provide  such  representation  if  it  is 
not  inconsistent  with  faithful  performance  of 
her  duties. 

Example  4:  A  local  school  board  offers  a 
Department  employee  a  paid  position  as  a 
referee  of  high  school  football  games.  The 


employee  must  seek  prior  approval  to  accept 
this  outside  employment  because  the  local 
school  board  is  a  prohibited  source.  If,  on  the 
other  hand,  the  employee  volunteered  to 
coach  soccer,  without  pay,  in  a  sports 
program  sponsored  by  the  local  school  board, 
no  prior  approval  is  required  because  she 
would  be  engaging  in  direct  instructional 
services  to  students. 

Example  5:  A  Department  program 
specialist  in  the  Office  of  Elementary  and 
Secondary  Education  actively  pursues  an 
interest  in  painting.  The  community  art 
league,  where  he  has  taken  evening  art 
classes,  asks  him  if  he  would  l>e  interested 
in  teaching  an  evening  course  on  painting 
with  acrylics.  The  employee  is  not  required 
to  obtain  approval  prior  to  accepting  this 
employment.  The  community  art  league  is 
not  a  prohibited  source,  and  the  subject 
matter  of  the  course  is  not  related  to  his 
duties. 

Example  6:  A  Department  employee  helps 
organize  local  tennis  tournaments.  A  national 
tennis  magazine  calls  and  asks  her  to  write 
a  monthly  column  about  recreational  tennis 
in  her  area.  The  magazine  offers  to  pay  the 
employee  $500  for  each  column.  The  subject 
matter  is  not  related  to  her  duties,  and  the 
employee  is  not  required  to  seek  prior 
approval  to  write  this  column.  However,  the 
employee  is  still  subject  to  all  of  the 
Standards  of  Conduct  and  other  laws  that 
may  apply,  including  the  limitation  on 
outside  earned  income  for  certain  noncareer 
employees,  as  well  as  the  prohibition  on 
using  Government  resources  to  pursue 
outside  activities  and  employment. 

Example  7:  An  employee's  elderly  parent 
is  retired  and  receiving  Social  Security 
benefits.  The  employee  would  like  to 
represent  his  parent  in  an  administrative 
hearing  before  the  Social  Security 
Administration  concerning  a  dispute  over 
benefits.  The  employee  must  obtain  prior 
approval  to  undertake  the  activity  of 
representing  his  parent  t)ecause  he  is 
providing  services  to  his  parent  in  a 
particular  matter  in  which  the  United  States 
is  a  party.  Moreover,  the  services  will  involve 
representation  before  a  Federal  agency. 

TITLE  34— EDUCATION 

2.  Part  73  of  Title  34  is  revised  to  read 
as  follows: 

PART  73-STANDARDS  OF  CONDUCT 
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Sec. 

73.1  Cross-reference  to  employee  ethical 
conduct  standards  and  financial 
disclosure  regulations. 

73.2  Conflict  of  interest  waiver. 

Appendix  to  Part  73 — Code  of  Ethics  for 
Government  Service 

Authority:  5  U.S.C.  301,  7301;  18  U.S.C. 
208:  and  E.O.  12674,  3  CFR,  1989  Comp..  p. 
215,  as  modified  by  E.O.  12731,  3  CFR,  1990 
Comp.,  p.  306. 

§  73.1  Cross-reference  to  employee  ethical 
conduct  standards  and  financial  disclosure 
regulations. 

Employees  of  the  Department  of 
Education  are  subject  to  the  executive 


branch-wide  Standards  of  Ethical 
Conduct  at  5  CFR  part  2635  and  to  the 
Department  of  Education  regulation  at  5 
CFR  part  6301  which  supplements  the 
executive  branch-wide  standards  with  a 
requirement  for  employees  to  obtain 
prior  approval  to  participate  in  certain 
outside  activities.  In  addition, 
employees  are  subject  to  the  executive 
branch-wide  financial  disclosure 
regulations  at  5  CFR  part  2634. 

§  73.2    Conflict  of  interest  waiver. 

If  a  financial  interest  arises  from 
ovimership  by  an  employee — or  other 
person  or  enterprise  referred  to  in  5  CFR 
2635.402(b)(2)— of  stock  in  a  widely 
diversified  mutual  fund  or  other 
regulated  investment  company  that  in 
turn  owns  stock  in  another  enterprise, 
that  financial  interest  is  exempt  from 
the  prohibition  in  5  CFR  2635.402(a). 

Appendix  to  Part  73— Code  of  Ethics 
for  Government  Service 

Any  persofj  in  Government  service 
should: 
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Put  loyalty  to  the  highest  moral 
principles  and  to  country  above  loyalty 
to  persons,  party,  or  Government 
department. 

Uphold  the  Constitution,  laws,  and 
regulations  of  the  United  States  and  of 
all  governments  therein  and  never  be  a 
party  to  their  evasion. 

Give  a  full  day's  labor  for  a  full  day's 
pay;  giving  earnest  effort  and  best 
thought  to  the  performance  of  duties. 

Seek  to  find  and  employ  more 
efficient  and  economical  ways  of  getting 
tasks  accomplished. 

Never  discriminate  unfairly  by  the 
dispensing  of  special  favors  or 
privileges  to  anyone,  whether  for 
remuneration  or  not;  and  never  accept, 
for  himself  or  herself  or  for  family 
members,  favors  or  benefits  under 
circumstances  which  might  be 
construed  by  reasonable  persons  as 
influencing  the  performance  of 
governmental  duties. 

Make  no  private  promises  of  any  kind 
binding  upon  the  duties  of  office,  since 
a  Government  employee  has  no  private 


word  which  can  be  binding  on  public 
duty. 

Engage  in  no  business  with  the 
Government,  either  directly  or 
indirectly,  which  is  inconsistent  v.ith 
the  conscientious  perfor.mance  of 
governmental  duties. 

Never  use  any  information  gained 
confidentially  in  the  performance  of 
governmental  duties  as  a  means  of 
making  private  profit. 

Expose  corruption  wherever 
discovered. 

Uphold  these  principles,  ever 
conscious  that  public  office  is  a  public 
trust. 

(This  Code  of  Ethics  was  unanimously 
passed  by  the  United  States  Congress  on  June 
27,  1980,  and  signed  into  law  as  Public  I^w 
96-303  by  the  President  on  July  3,  1980.) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  107 

[Docket  No.  HIM-208B,  Notice  No.  95-3] 

RIN2137-AC58 

Hazardous  Materials  Transportation 
Registration  and  Fee  Assessment 
Program 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice  of  Proposed,  Rulemaking 
(NPRM). 

SUMMARY:  RSPA  is  proposing  changes  to 
the  current  registration  and  fee 
assessment  program  for  persons  engaged 
in  transporting  or  offering  for 
transportation  certain  categories  and 
quantities  of  hazardous  materials  in 
intrastate,  interstate,  and  foreign 
commerce  under  the  Hazardous 
Materials  Regulations.  The  proposed 
changes  would  increase  the  annual 
registration  fee  for  a  number  of  persons 
by  distinguishing  between  large, 
medium,  and  small  entities  that  conduct 
operations  in  one  or  more  of  the  several 
categories  for  which  registration  is 
required.  The  intended  effect  of  the 
proposed  changes  is  to  provide  a  sound 
basis  for  funding  the  national 
emergency  response  training  and 
plfmning  grant  program. 
DATES:  Written  comments:  Comments 
must  be  received  on  or  before  April  3, 
1995. 

Public  bearing:  A  public  bearing  will 
l>e  held  beginning  at  9:00  a.m..  February 
16. 1995.  Persons  desiring  to  make  oral 
statements  at  the  hearing  should  notify 
the  Research  and  Special  Programs 
Administration  (RSPA)  Docket  Clerk  by 
telephone  (202)  366-5046  or  in  %vriting 
by  Februar>'  13. 1995. 
ADDRESSES:  Written  comments:  Address 
comments  to  Dockets  Unit  (DHM-30). 
Hazardous  Materials  Safety.  Research 
and  Special  Programs  Administration. 
U.S.  liepartment  of  Transportation, 
Washington.  DC  20590-0001. 
Comments  should  identify  the  docket 
(HM-208B)  and  be  submitted  in  five 
copies.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed,  stamped  postcard  showing 
the  docket  number.  The  Dockets  Unit  is 
located  in  Room  8421  of  the  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001.  Public 
dockets  may  he  viev.ed  between  the 
hours  of  8:30  a.m.  and  5:00  p.m., 


Monday  through  Friday,  except  Federal 
holidays. 

Public  hearing:  The  public  hearing 
will  be  held  in  the  Auditorium  of  the 
Federal  Aviation  Administration 
Building  located  at  800  Independence 
Avenue.  SW.,  Washington,  DC  20491. 
Mail  written  requests  to  speak  at  the 
hearing  to:  Docket  Clerk,  Room  8421. 
Office  of  Hazardous  Materials  Safety, 
Research  and  Special  Programs 
Administration,  400  Seventh  Street. 
SW.,  Washington,  DC  20590-0001.  For 
further  information  on  public  hearing 
procedures,  see  Supplementary 
Information. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Donaldson,  Office  of  Hazardous 
Materials  Planning  and  Analysis,  (202) 
366^484,  or  Joan  Mclntyre,  Office  of 
Hazardous  Materials  Standards,  (202) 
366-8553,  RSPA,  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Hearing  Information 

Each  request  to  speak  at  the  public 
hearing  must  identify  the  speaker; 
organization  represented,  if  any; 
daytime  telephone  nimiber;  and  the 
anticipated  length  of  the  presentation, 
not  to  exceed  10  minutes.  Written  text 
of  the  oral  statement  should  be 
presented  to  the  hearing  officer  and 
reporter  prior  to  the  oral  presentation. 
Hearings  may  conclude  before  5:00  p.m. 
if  all  persons  wishing  to  give  oral 
comments  have  been  heard.  To  conHrm 
plans  to  attend,  contact  Ms.  Joan 
Mclntyre  at  (202)  366-8553  by  February 
15, 1995. 

II.  Backgi-oand 

On  July  9, 1992,  RSPA  published  a 
Hnal  rule  under  Docket  HM-208  [57  FR 
30620),  establishing  a  national 
registration  and  fee  assessment  program, 
as  required  by  49  U.S.C.  5108,  for 
persons  engaged  in  transporting  or 
offering  for  transportation  certain 
categories  and  quantities  of  hazardous 
materials  in  intrastate,  interstate,  and 
foreign  commerce.  Persons  currently 
subject  to  the  registration  program  are 
required  to  annually  file  a  registration 
statement  with  RSPA  and  pay  a  total 
annual  fee  of  $300.00,  of  which  $250.00 
is  to  fund  a  nationwide  emergency 
response  training  and  planning  grant 
program  for  States,  local  governments, 
and  Indian  tribes  and  $50.00  is  to  offset 
Department  of  Transportation  (DOT) 
processing  costs.  The  registration  fee  of 
$250.00  is  the  minimum  amount 
permitted  under  the  statute  to  be    - 
collected  for  funding  the  Interagency 
Hazardous  Materials  Public  Sector 


Training  and  Planning  Grants  Program. 
RSPA  estimates  that  approximately 
25.000  persons  will  register  for  the 
current  (1994-1995)  registration  year, 
thereby  generating  $6.25  million.  This 
amount  is  not  sufficient  to  carry  out  the 
national  emergency  response  training 
and  planning  grant  program  at  the  level 
contemplated  by  Congress. 

III.  Scope  of  the  Current  Registration 
Program 

A.  General 

The  current  registration  program  is 
focused  on  persons  who  are  under  a 
statutwy  obligation  to  register  with 
RSPA.  Under  49  U.S.C.  5108,  each 
person  who  carries  out  one  or  more  of 
the  following  activities  must  file  a 
registration  statement  with  RSPA  and 
pay  an  annual  registration  fee: 

(1)  Transports  or  causes  to  be 
transported  or  shipped  in  commerce 
highway-route  controlled  quantities  of 
Class  7  (radioactive)  materials; 

(2)  Transports  or  causes  to  be 
transported  or  shipped  in  commerce 
more  than  25  kilograms  (55  pounds)  of 
Division  1.1, 1.2,  or  1.3  (Class  A  or  Class 
B  explosive)  material  in  a  motor  vehicle, 
rail  car,  or  fi^ight  container; 

(3)  Transports  or  causes  to  be 
transported  or  shipped  in  commerce 
more  than  one  liter  (1.06  quarts)  per 
package  of  a  hazardous  material  which 
has  b^n  designated  by  RSPA  as 
extremely  toxic  by  inhalation; 

(4)  Transports  or  causes  to  be 
transported  or  shipped  in  commerce  a 
hazardous  material  in  a  bulk  packaging, 
container,  or  tank  if  the  packaging, 
container,  or  tank  has  a  capacity  equal 
to  or  greater  than  13.248  liters  (3.500 
gallons)  or  more  than  13.24  cubic  meters 
(468  cubic  feet);  or 

(5)  Transports  or  causes  to  be 
transported  or  shipped  in  commerce  a 
shipment  in  other  than  a  bulk  packaging 
of  2.268  kilograms  (5.000  pounds)  or 
more  of  a  class  of  hazardous  materials 
for  which  placarding  of  a  vehicle,  rail 
car.  or  freight  container  is  required. 

In  addition.  RSPA  holds  authority 
under  §  5108  to  require  registration  by 
each  person  who  offers  for 
transportation  or  transports  any  form  or 
quantity  of  a  hazardous  material  in 
commerce,  and  each  person  that 
manufKtures,  fabricates,  marks, 
maintains,  reconditions,  repairs,  or  tests 
packagings  that  are  represented, 
marked,  certified,  or  sold  for  use  in  the 
transportation  in  commerce  of 
hazardous  materials.  At  this  time,  RSPA 
is  not  pn^MMing  to  expand  the 
registration  requirement  to  such 
persons. 


B.  Foreign  Offerors 

Foreign  offierors  are  included  in  the 
definition  of  "persons"  who  are  subject 
to  the  registration  requirement  to  the 
extent  that  they  engage  in  any  of  the 
activities  covered  by  the  registration 
program.  Howev«-,  becanseof  the 
potential  for  reciprocal  actions  by  other 
governments,  and  significant  problems 
associated  with  informing  and 
identifying  the  parties  concerned,  RSPA 
delayed  application  of  the  registration 
requirement  to  these  entities  until  July 
1, 1996.  See  49  CFR  107.606(1). 
Subsequently,  section  104  of  Pxrblic  Law 
103-311,  enacted  August  26,  1994, 
amended  49  U.S.C.  5108|a)  by  adding  a 
new  subparagraph  that  reads  as  follows: 

(4)  The  S«cietary  may  waive  the  filing  of 
a  registntion  statement,  or  the  pa^inent  of  a 
fee.  required  under  this  subsection,  or  both, 
for  any  person  not  domiciled  in  the  United 
States  who  solely  offers  hazardous  materiafe 
for  transportation  to  the  United  States  from 
a  piacenutside  tbo  Unii««l  States  if  the 
cooirtry  of  whicK  tuch  penon  is  a 
domiciliary  does  not  require  persons 
domiciled  in  the  United  States  who  solely 
offer  hazardous  materials  for  transportation 
to  the  foreign  country  from  places  in  the 
United  States  to  file  registration  statements, 
or  to  pay  fees,  for  making  such  an  offer. 

In  this  notice,  RSPA  proposes  to  make 
permanent  the  exception  currently 
provided  in  §  107.606(f).  However,  in 
proposed  §  107.806(a)(6).  the  general 
exception  would  be  limited  to  persons 
who  offer  hazardous  materials  for 
transportation  to  the  United  States  from 
a  foreign  country  that  does  not  impose 
a  registration  statement  or  fee  payment 
requirement  on  a  person  domiciled  in 
the  United  States  who  offers  hazardous 
materials  for  transportati«a  to  that 
country. 

hi  §  107.606(b),  RSPA  expteins  that 
persons  domiciled  in  countries  that 
enforce  a  registration  statement  or  fee 
payment  requirement  shall  file  a 
registration  statement  and  pey  the 
annual  fee  upon  a  positive 
determination  made  by  RSPA's 
Associate  Administrator  iot  Hazardous 
Materials  Safety,  the  US.  Competent 
Authority,  that  the  other  country's 
requirement  is  pfejudicial  to  persons 
doBkiciled  in  the  United  States.  The  US, 
CompelMrt  Authority's  determination 
wouW  be  commiBiicated  directly  to  the 
other  country's  Competent  Authority, 
and  it  would  be  published  in  the 
Federal  Register.  So  later  tlsui  60  days 
following  pubHcation  in  the  Federal 
Register  of  that  Competent  Authority 
determination,  dkron  domiciled  n  the 
other  country  would  be  retjuired  to  file 
a  registration  statement  aad  pay  (he 
annual  fee.  If  such  an  offeror  were  not 
registered,  it  could  »et  offer  a  hazardbtts 


material  for  transportation  frotn  that 
country  to  the  United  States. 

IV.  Fee  Schedule  Under  the  Current 
Program 

Under  49  U.S£.  5108  the  Mnount  of 
the  registration  fee  which  may  be 
collected  from  a  person  required  to 
register  with  RSPA  may  not  be  less  than 
$250.00  nor  more  than  $5,00a00.  The 
current  registration  fee  is  $250.00  for  all 
persons  required  to  be  registered  with 
RSPA,  plus  a  processing  fee  of  $50.00. 
All  registrants,  regardless  of  the  size  of 
their  company,  their  level  of  inewne,  or 
the  extent  to  which  they  engage  in 
hazardous  materials  transportation 
activities,  currently  pay  the  same 
registration  fee. 

V.  Funding  Shortfalls  and  Compliance 
Ei^DTcement 

A.  Training  and  Planning  Program 
Funding  Shortfall 

Fot  the  public  sector  training  and 
planning  program,  49  U.S.C.  5116  and 
5127  provide  an  annual  authorization  in 
the  amount  of  $18,975  milhon  fttmi 
1993  through  199a  The  authorization 
allocates  $5  milKon  for  planning  grants; 
$7.8  million  for  training  granis;  $1 
million  for  development  of  a  national 
curriculum;  $3.2  million  for  monitoring 
and  technical  assistance  by  DOT  and 
other  FedCTal  departments  and  agencies; 
$250,000  for  a  hazmat  employee 
training  giant  program;  and  up  to  10% 
of  the  amount  made  available  from  the 
registration  fee  account  (or  a  maximum 
of  $1,725  million)  for  the  adnrjinistrative 
costs  of  the  program. 

The  planning  and  training  grants 
awarded  to  States  and  Indian  tribes,  as 
well  as  expenditures  for  development  of 
the  training  curriculum  and  other 
elements  of  the  program,  are  drawn 
from  an  account  established  by  the 
Secretary  of  the  Treasury  for  the  deposit 
of  registration  fees.  In  the  registration 
years  ending  in  juam  1993  and  1994, 
registration  fees  collected  and  deposited 
into  that  account  under  the  registration 
program  amounted  to  $6.8  milRon  and 
$6.7  million,  respectively.  An  estimated 
$6.25  million  in  registration  fees  will  be 
deposited  during  the  current  registration 
year  ending  in  June  1995. 

Currently,  annual  registra(i<ni  fees  do 
not  provide  all  of  the  Si  18  million 
authorized  few  training  and  pfenning 
grants  to  S«»tes  and  Indian  tribes  or  the 
amounts  authorired  for  other  purposes. 
This  funding  shortfall  compeMed  the 
Department  to  reduce  grant  allocations 
to  the  States  and  Indian  tribes  by 
apprtwimately  40%.  htcreased 
registration  fees  wiH  permit  RSPA  to 
substantially  iorprove  support  of 


hazardous  materials  «»mergency 
response  planning  and  training  to  the 
extent  contemplated  by  Congress. 

B.  Outreach  Efforts,  CoaipUance,  and 
Enforcement 

RSPA  has  conducted  an  extensive 
outreach  effort  to  increase  awareness  ai 
the  registration  requirement.  Over 
400,000  inXormational  brocimies  have 
been  distributed  through  direct  mailing 
campaigns  and  during  presentations  lo 
industry.  Those  mailing  canjpaigns 
targeted,  among  others,  more  than 
46,000  carriers  and  siappers  identifi«d 
by  the  Federal  Highway 
AdministraUon's  (FHWA)  Office  of 
Motor  Carriers;  more  than  22,000 
.  generators  and  13JQG0  transporters  of 
hazardous  waste,  as  identified  by  the 
Environmental  Protection  Agency; 
nearly  64)00  shippers  identified  in 
RSPA's  Hazardous  Materials  Incident 
Reporting  System;  approximately  4,000 
holders  of  hazardous  materials 
exemptions  issued  by  RSPA;  thousands 
of  shippers  and  carriers  that  constitute 
the  membership  of  several  trade 
associations  having  an  interest  in  the 
transjKJrtation  of  hazardous  materials; 
and  numerous  State  agencies.  During 
this  outreach,  RSPA  has  cross-checked 
its  registrations  data  base  with  each  of 
the  other  lists  provided  by  State 
agencies,  and  others,  to  identify 
potential  cases  of  non-compliance.  The 
registration  program  has  been 
publicized  in  trade  magazines  and 
industry  newsletters.  Three 
supplemental  notices  have  been 
published  in  the  Federal  Register 
advising  the  public  of  registration 
requirements.  58  FR  10985,  February  23. 
1993;  58  FR  26040,  April  29, 1993;  and 
59  FR  22132.  April  29,  1994. 
Compliance  enforcement  with  the 
registration  requirements  was  a  kev 
element  of  ROADCHECK-93,  a 
nationwide  inspection  effort  sponsored 
by  the  FtfWA.  Of  2,300  placarded  trucks 
that  were  checked  for  proof  of 
registration  during  that  inspection,  88% 
were  registered  wud  bad  proof  on  board. 
Of  the  12%  that  did  not  have  jH-oof  on 
board,  80%  w«e  already  registered.  The 
Federal  Railroad  Administration  (FRA) 
has  publicized  the  registration  progtaia 
through  technical  bulletins  and 
informational  brochin^s  distributed  to 
their  regional  offices  and  al!  FR.A 
inspectors.  Approximately  60  Federal 
enforcement  actions  have  been  initiated 
throughout  the  United  States,  and 
eighteen  Slate  enforcement  agencies 
have  issued  more  than  250  citations  for 
failure  to  register.  Finally,  during  May. 
1994,  RSPA's  Associate  Administrator 
for  Hazardous  Materials  Safety  wrote  to 
each  State  grant  recipient  to  request 
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their  assistance  in  identifying  persons 
who  have  not  registered,  but  who  are, 
Ffiquired  to  do  so. 

As  an  ahernative  to  increasing 
registration  fees.  RSPA  recently 
proposed  that  offerors  and  transporters 
verify  the  registration  status  of  each 
other  before  transportation  begins.  See 
Notice  of  Proposed  Rulemaking  in 
Docket  HM-208A.  59  FR  15602.  April  1. 
1994.  Most  commenters  opposed  this 
proposal.  Commenters  overwhelmingly 
believed  that  Federal  and  State  agencies 
should  be  responsible  for  enforcing  the 
regulations,  not  industry.  Logistical 
problems,  administrative  burdens,  and 
increased  costs  were  cited  by 
commenters  opposing  this  proposal. 
RSPA  did  not  adopt  the  proposal  in  the 
final  rule.  59  FR  32930.  June  27.  1994. 

Based  on  our  outreach,  our 
compliance  efforts,  and  the  results  of 
ROADCHECK-93.  RSPA  believes  the 
compliance  rate  to  be  approximately 
90%.  A  significant  increase  in  the 
campaign  to  inform  shippers  and 
carriers  through  education  and  stronger 
compliance  is  not  expected  to  result  in 
a  sufficient  number  of  new  registrants  to 
make-up  the  current  funding  shortfall. 
At  the  same  time,  100%  compliance 
remains  the  goal,  and  RSPA  invites  the 
submission  of  information  which  may 
be  used  to  identify  and  contact 
unregistered  offerors  and  transporters  of 
hazardous  materials.  Suspected 
violations  of  the  registration 
requirements  may  be  brought  to  the 
attention  of  Federal  or  State 
enforcement  agencies  and  specifically 
may  be  brought  to  RSPA's  attention  by 
caliing  RSPA's  Registration  Program 
Office  at  (202)  366-4484. 

VI.  Factors  Taken  Into  Consideration  in 
Developing  the  Proposals  of  This  NPRM 

Within  the  range  of  $250.00  to 
55,000.00.  49  U.S.C.  5108  allows  RSPA 
to  base  the  amount  of  the  registration  fee 
on  one  or  more  of  the  following  factors: 

(1)  The  gross  revenues  from  the 
transportation  of  hazardous  materials; 

(2)  The  types  of  hazardous  materials 
transported  or  caused  to  be  transported: 

(3)  The  quantities  of  hazardous 
materials  transported  or  caused  to  be 
transported; 

(4)  The  number  of  shipments  of 
hazardous  materials; 

(5)  The  number  of  activities  which  a 
person  carries  out  for  which  a  filing  of 
a  registration  statement  is  required; 

(6)  The  threat  to  property,  persoris. 
and  the  environment  from  an  accident 
or  incident  involving  the  hazardous 
materials  transported  or  caused  to  be 
transported; 


(7)  The  percentage  of  gross  revenues 
which  are  derived  from  the  transport  of 
hazardous  materials: 

(8)  The  amount  of  funds  which  are 
made  available  to  carry  out  the 
emergency  response  planning  and 
training  grant  program;  and 

(9)  Such  other  factors  as  RSPA 
considers  appropriate. 

Given  the  relatively  narrow 
permissible  range  of  the  registration  fee 
(between  $250.00  and  $5,000.00).  RSPA 
believes  that  the  fee  levels  should  be  as 
simple  and  as  straightforward  as 
possible  so  as  to  be  easily  understood, 
administered,  and  enforceable.  RSPA 
also  believes  that  the  fee  levels  should 
consider  the  comparative  risks  that  may 
be  posed  by  the  types  of  activities 
covered  by  the  registration  requirement, 
to  which  emergency  response  planning 
and  training  are  addressed.  This 
includes  the  difference  in  the  level  of 
activity  between  small  and  large 
companies  as  well  as  any  differences 
between  the  "types  of  hazardous 
materials  transported  or  caused  to  be 
transported" — e.g.,  a  highway  route 
controlled  quantity  of  radioactive 
materials,  or  a  shipment  of  5,000 
pounds  or  more  of  one  hazardous 
material  for  which  placarding  is 
required. 

In  tni'ing  to  strike  a  balance  between 
equity  and  efficiency  considerations, 
and  in  trying  to  make  the  registration 
process  as  clear  and  as  administratively 
simple  as  possible,  RSPA  has  tried  to 
link  the  registration  fee  to  information 
which  is  readily  available  to  potential 
registrants,  which  can  be  verified  by 
inspection  and  enforcement  personnel, 
and  which  bears  some  relationship  to 
the  risk  or  magnitude  of  a  person's 
involvement  in  hazardous  materials 
transportation  activities.  Although  the 
registration  statement  and  fee  level 
categories  are  excepted  from  the 
Paperwork  Reduction  Act  by  49  U.S.C. 
5108.  RSPA  has  sought  to  avoid  any 
approach  which  would  entail  a  large 
recordkeeping  and  accounting  burden 
on  industr)'  and  the  government.  For 
example,  basing  the  annual  registration 
fee  on  a  person's  annual  gross  revenue, 
or  on  the  percentage  of  gross  revenue 
derived  from  the  transportation  of 
hazardous  materials,  could  require 
significant  changes  in  the  way 
paperwork  tracking  and  accounting 
procedures  are  handled  by  a  company. 
Further,  this  information  would  be 
subject  to  verification  in  order  to  ensure 
that  a  person's  annual  fee  was  in  fact 
commensurate  with  annual  gross 
revenue,  or  with  the  percentage  of  gross 
rtivenue,  derived  from  the  company's 
transportation  of  hazardous  materials. 


One  commenter  on  the  proposal 
under  HM-208A,  the  National 
Industrial  Transportation  League 
(NITL),  stated  that,  if  the  universe  of 
prospective  registrants  is  smaller  than 
originally  estimated,  an  equitable 
increase  in  fees  to  cover  a  deficiency  in 
funds  would  be  less  costly  and 
burdensome  than  requiring  offerors  and 
transporters  to  verify  each  other's 
registration  status.  NITL  believed  that 
this  deficiency  could  be  eliminated  by 
increasing  the  flat  fee  or  by 
implementing  a  graduated  fee  schedule 
with  registrants  who  are  significantly 
more  involved  in  the  transport  of 
hazardous  material  bearing  a 
proportionately  larger  share  of  the 
increase. 

At  its  annual  meeting  on  July  23-28. 
1994,  the  National  Conference  of  State 
Legislatures  (NCSL)  again  expressed  its 
support  of  the  action  taken  by  Congress 
in  the  1990  amendments  to  the 
Hazardous  Materials  Transportation  Act 
(now  replaced  by  49  U.S.C.  5101  et  seq.) 
to  clarify  government's  regulatory  roles 
and  responsibilities;  establish  uniform 
standards  for  regulation;  improve  the 
existing  preemption  determination 
procedure;  provide  increased  financial 
support  for  inspection,  enforcement, 
training  and  response  activities; 
guarantee  State  fiscal  autonomy;  and 
increase  overall  program  coordination 
and  data  collection.  NCSL  also 
expressed  its  concern  that  the  current 
funding  mechanism  for  Federal  grants  to 
State  training  and  emergency  response 
activities  is  deficient.  These  concerns 
include  unreliable  appropriations; 
insufficient  receipt  of  registration  fees; 
high  administrative  costs;  and  lack  of 
collection  enforcement. 

VII.  Proposed  Fees  To  Be  Assessed  for 
Funding  the  National  Emergency 
Response  Training  and  Planning  Grant 
Program 

In  order  to  adequately  fund  the 
training  and  planning  grant  program. 
RSPA  seeks,  through  this  rulemaking 
action,  to  collect  an  amount  equal  to  the 
annual  funding  authorization  of  $18,975 
million.  RSPA  believes  that  this  is  best 
accomplished  by  proposing  fee  levels 
that  range  from  the  statutorily  mandated 
minimum  ($250.00)  to  the  mandated 
maximum  ($5,000.00),  depending  on  the 
type,  quantity,  and  the  manner  in  which 
hazardous  materials  are  offered  for 
transportation  or  transported. 

RSPA  is  proposing  to  establish  a 
graduated  fee  schedule  based  on  the 
type  of  hazard  posed  and  the  quantity 
of  material  offered  for  transportation  or 
transported  during  the  prior  calendar 
year.  Any  person  registering  for  a 
registration  year  subsequent  to  a  year  in 


which  it  dfd  iM>t  offer  or  transport 
hazardous  materia]  of  the  type,  and 
quantity,  for  which  registration  is 
required  would  pay  the  mmimum 
registration  fee  of  $250.00,  plus  (he 
$50.00  processing  fee,  for  a  total  fee  of 
$300.00. 

RSPA  belieWBs  that  this  regulatory 
approach  provides  fee  levels  which 
broadly  address  many  of  the  factors 
contained  in  49  U.S.C.  S108.  Thus,  it 
addresses  the  types  and  quantities  of 
hazardous  raatcriaJs  transported  or 
caused  to  be  transported;  the  threat  to 
property,  persons,  and  the  environment 
from  an  accident  or  incident  involving 
the  hazardous  materials  transported  or 
caused  to  be  transported;  gross  revenues 
from  the  transportation  of  hazardous 
materials— to  the  extent  that  these 
revenues  are  a  function  of  hazardous 
materials  transptM-tation-related  activity; 
and  the  need  to  adequately  fund  the 
mandated  training  and  planning  grant 
program. 

In  addition,  the  proposal  provides  a 
reasonably  fair  and  equitable  solution  to 
the  great  disparity  between  many  small 
companies  who  are  engaged  in  the 
shipment  and  transportation  of 
hazardous  materials,  and  large 
companies  which  annually 
manufacture,  offer  and  transport 
thousands  of  tons  of  hazardous 
materials.  RSPA  is  also  confident  that 
the  revised  fee  structure  would  provide  - 
a  sound  basis  for  the  funding  and 
continued  integrity  of  the  emergency 
response  training  and  planning  grant 
program  at  a  level  authorized  by  law. 

VIII.  DiscBssioa  of  Proposed  Fee  Levels 

A.  General 

Under  this  proposal,  all  persons 
currently  requiced  to  file  a  registration 
statement  with  RSPA  would  continue  to 
be  assessed,  at  a  minimum,  a 
registration  fee  of  $250.00.  phis  a 
processing  fee  of  $50.00,  for  a  fot.il  of 
$300.00.  In  addition,  offerors  and 
transporters  who  handle  quant)ti<?s  of 
hazardous  materials  that  pose  a  greater 
hazard  potential  would  pay  higher 
registration  fees,  up  to  $5,000.00,  plus 
the  $50.00  processing  fee,  for  a  total  of 
$5,050.00. 

The  proposed  fee  schedule  is  a  tiered 
system  that  follows  the  mandatory 
registration  filing  criteria  specified  in  49 
U.S.C.  5108  and  reflects  the  hazard 
potential  posed  by  various 
transportation  activities.  The  complete 
fee  schedule  apqjears  in  the  table  in 
§  107.612  later  in  this  document.  For 
Class  7  (radioactive  materials),  a  total 
annual  fee  of  $5,050.00.  the  maximum 
permitted  by  §5108,  is  assessed  for 
transportation  qf  any  highway  route 


controile<i  quantity.  For  explosives  and 
for  poison  inhalation  hazard  (PIH),  Zone 
A,  materials  there  is  a  three^iered  sub- 
.system  of  fees.  The  tiered  fees, 
including  the  $50iX)  processing  fee,  are 
$5,050.00  for  Isfger  quantities. 
$2,550.00  for  intermediate  quantities, 
and  $300.00  for  smaller  quantitjes. 

The  schedule  of  registration  fees  for 
hazardous  materials  in  buHt  packagings 
is  keyed  to  the  number  of  different  bulk 
packagings  used  during  the  year.  As 
used  in  the  Table  in  §  107.612. 
"different"  bulk  packagings  refers  to 
bulk  packagings  that  are  separately 
identifiable  through  permanent 
markings,  serial  numbers,  or  the  like. 
Fees  would  be  incrementally  assessed 
based  upon  the  number  of  different  bulk 
packagings,  including  tank  cars,  cargo 
tank  motor  vehicles,  portable  tanks  (e.g.. 
IM-101/102).  hopper  vehicles,  and 
hopper  cars.  Total  annual  fpn  levels 
would  be  based,  in  three  increments 
($5,050.00,  $2,550.00,  and  $500.00), 
upon  the  number  of  different  bulk 
packagings  offered  for  transportation  or 
tran.sported  during  the  prior  calendar 
year. 

Finally,  an  annual  registration  fee  of 
$250.00,  the  minimum  allowed  by 
§  5108,  plus  the  $50.00  annual 
processing  fee,  for  a  total  of  $300.00,  is 
assessed  for  the  transportation  of  5,000 
pounds  or  more  of  aggregated  non-bulk 
packages  of  hazardous  materials  for 
which  placarding  is  required,  end  for 
persons  not  engaged  in  any  of  the  higher 
fee  activities  in  the  prior  calendar  year. 
Persons  who  perform  both  offeror  and 
carrier  functions  woirld  be  assessed  fees 
based  on  the  full  scope  of  their 
transportation  activities.  However,  no 
person  would  be  required  to  pay  more 
than  the  highest  single  annual  fee 
associated  with  that  person's  operations, 
as  specified  in  the  Registration  Fee 
Table  in  i^  107.612(a). 

The  following  are  hypothetical 
examples  of  total  annual  fees  payable  by 
persons  who.  based  upon  their  prior 
calendar  year  hazanlous  material 
transportation  activity,  are  required  to 
file  a  registration  statianent: 

(1)  A  shipper  that  olfered  eight  or 
more  different  tank  r^rs  would  be 
asses.sed  a  total  annual  fee  of  $5,050.00. 

(2)  A  carrier  that  transported  only 
eleven  different  cargo  tank  motor 
vehicles  would  be  asses.sed  a  tot;*! 
annual  fee  of  $500.00. 

(3)  A  shipper  that  offered  {iiWtm 
different  cargo  tank  motor  vehicles  and 
75  different  Class  106  multi-unit  tank 
cai  tanks  (nominal  water  capacity  of 
2,000  pounds)  loaded  with  a  PIH,  Zone 
A,  material  would  be  as.s«nise<l  a  total 
annual  fee  of  $2,550.00. 


RSPA  betieves  (his  simphfied 
distinction  between  large,  medium,  and 
small  entities  achieves  the  same  level  of 
eqiuity  as  may  be  achieved  by  morn 
complex  calculation*,  such  as  the 
deff-rraination  of  reventte  ton-miles  or 
total  number  of  shipments.  The  bulk 
transportation  fee  categories  also  would 
be  mutually  exclusive  (e.g.,  a  person 
that  offers  seven  tank  cars  and  23  (^rgo 
tank  motor  vehicles  would  be  assessed 
fees  as  a  medium-size  entity,  since 
neither  category  by  itself  results  in  a 
classification  as  a  large  entity). 

The  requirement  to  register,  and  the 
amount  of  the  fee,  are  based  upon 
transportation  that  occurs  to.  from,  or 
between  points  within  the  United 
States.  Thus,  even  though  a  foreign 
motor  carrier's  fleet  may  comprise  a 
large  number  of  cargo  tank  motor 
vehicles,  the  carrier's  registration  fee 
level  in  this  category  is  based  upon  the 
number  of  different  cargo  tank  motor 
\  chicles  actually  used  during  the  prior 
year  for  hazardous  materials 
transportation  to.  from,  or  between 
points  within  the  United  .States. 

Although  the  proposed  fee  scheduh* 
loses  some  of  the  simplicity  of  the 
current  system.  RSPA  is  proposing  those 
changes  in  the  interest  of  striking  a 
balance  between  equity  considerations, 
minimizing  the  impact  on  smaller 
businesses,  and  insuring  the  adequacy 
of  fiinding  for  the  emergency  response 
training  and  planning  grant  program.  In 
additism,  it  is  important  K)  recognize 
that  the  emergency  response  planning 
and  training  program  focuses  upon 
those  situations  rmolving  materials 
prosf  nting  the  greatest  hazard  potemial. 
Accordingly.  RSPA  believes  scaled 
regi.stnition  fees  sho<dd  be  appli«d  in 
such  .1  way  that  the  highest  fees  are  paid 
by  persons  who  offer  or  transport  th«si» 
mal(!riais. 

RSPA  V.  elcDmes  cominents  on  the 
projjfsed  graduated  registration  fee 
lev (i Is  aud  the  thresholds  which  trigger 
the  int  r»»j«sp  in  fiiPS,  as  well  as  on  any 
other  fattors  that  might  be  coosiderfid  as 
Ih*'  Iwsis  for  the  a.ssessin«nt  of 
ntf^isfhfi.iii  frcs  Furexampfe,  should 
Ihiin-  Vie  niorp  (or  ftrwer)  subdivisions  in 
any  ot  t^ie  five  (5)  categories  of  ar:tivities 
for  which  registration  is  required,  and 
whiit  sh«)uld  be  the  r«gi.strarion  fee  for 
ejtch  siibtiivision?  Alternatively.  shouUf 
thi;re  be  a  progres.sive  increase  in  the 
nigisir.ition  fee  as.sociatpd  with  an 
increase  in  activity  (e.g.,  $250.00  for 
e;ich  tank  car  shipment — not  to  exceed 
$5/)00.00  per  year)? 

B.  I\hssihle  Expansion  of  the 
ne}:istration  Fee  Base 

The  regulatory  evaluation  prepared  in 
support  of  this  rulemaking  action 
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considered  an  alternative  that  would 
expand  the  scope  of  coverage  of  the 
registration  program.  Specifically, 
within  this  alternative.  RSPA  evaluated 
the  following  option* 

(1)  Include  all  shipments  (bulk  and 
non-bulk)  for  which  placarding  is 
required. 

12)  Include  all  shipments  (bulk  and 
non-bulk)  for  which  placarding  is 
required,  except  for  certain 
transportation  by  a  private  carrier 
exclusively  for  agricultural  purposes 
(i.e..  nurse  tanks,  as  specified  in  49  CFR 
173.315(m)). 

(3)  Include  certain  manufacturers  and 
reconditioners  of  packagings  used  in  the 
transportation  of  hazardous  materials. 

(4)  Include  all  transport  vehicles  and 
freight  containers  which  contain  more 
than  400  kg  (882  pounds)  of  a  hazardous 
material. 

This  alternative  was  not  selected 
primarily  because  it  would  place  an 
even  greater  burden  on  small  shippers 
and  carriers,  thereby  increasing  the 
inequity  that  exists  in  the  current  fee 
structure.  Moreover,  in  some  cases,  this 
may  not  add  a  significant  number  of 
persons  required  to  register. 

For  example,  RSPA  recently  proposed 
[Docket  HM-206.  NPRM;  59  PR  41848; 
August  15. 1994]  several  improvements 
to  the  existing  hazard  communications 
system  that  were  identified  as  necessary 
by  commenters  to  the  ANPRM  (Docket 
HM-206;  57  PR  24532;  June  9. 1992). 
the  National  Academy  of  Sciences  in  its 
Special  Report  239,  "Hazardous 
Materials  Shipment  Information  for 
Emergency  Response",  and  agency 
initiative.  RSPA  is  proposing  to  lower 
from  2,268  kg  (5,000  pounds)  to  1,000 
kg  (2.205  pounds)  the  quantity  for 
specific  hazard  class  placarding  when 
one  category  of  material  is  loaded  on  a 
transport  vehicle  at  one  loading  facility. 
However,  it  seems  probable  that  most 
persons  who  offer  or  transport  at  least 
one  shipment  per  year  of  more  than 
1 ,000  kg  of  one  class  of  a  hazardous 
material  will  offer  or  transport  at  least 
a  similar  shipment  that  exceeds  2,268 
kg.  If  so,  lowering  the  threshold 
quantity,  for  shipments  of  hazardous 
materials  in  non-bulk  packagings. 
would  not  result  in  a  significant  number 
of  new  persons  having  to  file  a 
registration  statement. 

However.  RSPA  is  proposing,  in  this 
rulemaking,  to  broaden  the  scope  of 
materials  extremely  toxic  by  inhalation 
covered  by  the  registration  requirement, 
to  include  every  "material  poisonous  by 
inhalation"  (PIH)  as  defined  in  49  CFR 
171.8  that  meets  the  criteria  for  Hazard 
Zone  A  (extremely  toxic).  This  change 
would  add  several  PIH  materials  that  are 
listed  in  the  Hazardous  Materials  Table 
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in  49  CFR  172.101  as  a  Class  3.  Class  8. 
Division  4.2  or  Division  5.1  hazardous 
material.  It  is  not  likely  that  this  change 
will  add  a  substantial  number  of 
persons  that  are  required  to  register. 

Commenters  are  encouraged  to 
provide  specific  comments  as  to 
whether  the  registration  requirement 
should  be  expanded  in  any  way. 
including  the  desirability  of  making  it 
parallel  to  the  proposed  placarding 
requirement,  i.e..  to  1.000  kg  or  more  of 
any  single  class.  Commenters  should 
also  provide  information  on  the  effect  of 
any  such  expansion  of  the  registration 
requirement,  including  an  estimate  of 
the  number  of  additional  persons  that 
would  be  required  to  register. 

C.  Fee  Reductions  in  Subsequent  Years 

Under  49  U.S.C.  5108(g)(2)(B). 
adjustments  in  registration  fee  levels  are 
required  if  there  is  an  uncomrnitted 
balance  in  the  registration  fee  account. 
Therefore,  if  any  new  fee  levels  are 
adopted  and  result  in  the  collection  of 
fees  significantly  greater  than  the 
approximately  $19  million  authorized 
by  49  U.S.C.  5116  and  5127.  RSPA 
proposes  to  make  proportional 
reductions,  on  a  year-by-year  basis,  in 
the  registration  fees  within  the  statutory 
limits  (S250.00-S5.000.00).  This  would 
be  announced  by  publication  of  a  notice 
in  the  Federal  Register  at  least  60  days 
prior  to  the  beginning  of  the  registration 
year. 


IX.  An  Industry  Perspective 

During  May  1994.  an  industrj- 
working  group  was  organized  by  the 
Hazardous  Materials  Advisory-  Council 
to  review  the  current  registration 
program  and  to  make  recommendations 
to  RSPA  in  regard  to  the  future  of  the 
program.  Recommendations,  dated 
September  23. 1994.  were  received  and 
are  available  in  the  public  docket.  They 
will  be  reviewed  and  considered  during 
this  proceeding. 

X.  Section-By-Section  Summary 

Section  107.601 

In  paragraph  (c).  the  entry  for 
materials  extremely  toxic  by  inhalation 
would  be  revised  to  include  every 
"material  poisonous  bv  inhalation."  as 
defined  in  49  CFR  171.8.  that  meets  the 
criteria  for  Hazard  Zone  A.  This 
proposed  requirement  effectively 
captures  poison  inhalation  hazard. 
Hazard  Zone  A.  materials  in  divisions 
other  than  Division  2.3  and  Division  6.1 
(e.g..  isobutyl  isocyanatc.  a  Cla.ss  3 
hazardous  material).  The  Hazard  Zone  A 
assignment  for  isobutyl  isocyanate.  and 
certain  other  materials,  is  specifically 
communicated  through  reference  to 


Special  Provision  1  in  column  7  of  the 
Hazardous  Materials  Table. 

Section  107.606 

This  proposed  revision  would  remove 
the  July  1. 1996  limitation  on  the 
exception  for  foreign  offerors.  In 
paragraph  (b).  RSPA  proposes  to  apply 
the  registration  and  fee  payment 
requirements  to  foreign  offerors 
domiciled  in  any  country  that  requires 
offerors  domiciled  in  the  United  States 
to  file  a  registration  statement  or  pay  a 
fee.  See  also  the  discussion  in  Section 
III. B.  of  this  preamble. 

Section  107.612 

In  this  proposed  rule,  all  persons 
currently  required  to  file  a  registration 
statement  with  RSPA  would  continue  to 
be  assessed  an  annual  registration  fee.  at 
a  minimum,  of  S250.00.  plus  a  $50.00 
processing  fee.  for  a  total  of  $300.00.  In 
addition.  RSPA  is  proposing  graduated 
registration  fee  levels,  up  to  a  maximum 
of  $5,000.00  (plus  the  $50.00  processing 
fee),  to  which  certain  registrants  would 
be  subject  on  the  basis  of  having  offered 
or  transported  during  the  prior  calendar 
year:  a  highway  route  controlled 
quantity  of  Class  7  (radioactive) 
materials;  certain  size  shipments  of 
Division  1.1.  1.2  or  1.3  (explosive) 
materials,  or  materials  extremely  toxic 
by  inhalation;  or  a  specified  number  of 
different  bulk  packagings. 

The  entire  schedule  of  fees  appears  in 
a  table  within  paragraph  (a).  The  fees 
are  keyed  to  the  five  activities  for  which 
registration  is  mandatory,  and,  where 
appropriate,  specified  in  increments 
generally  related  to  the  quantity  of 
hazardous  material  offered  for 
transportation  or  transported. 

In  paragraph  (b),  RSPA  is  proposing  a 
provision  to  proportionally  reduce  fees 
in  subsequent  registration  years  based 
on  uncommitted  balances,  if  any.  in  the 
grant  account. 

Section  107.616 

Paragraphs  {d)(2)  and  (d)(3)  would  be 
revised  to  provide  procedures  for  the 
payment  of  any  applicable  increased  fee 
required  by  the  proposed  amendment  to 
§  107.612  when  submitting  a  registration 
statement  under  the  provisions  of  an 
expedited  registration. 

XI.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  is  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  was  reviewed  bv  the  Office  of 
Management  and  Budget.  The  rule  is  not 
considered  a  major  rule  under  thq 
Regulatory  Policies  and  Procedures  of 


the  Department  of  Transportation  (44  FR 
1 1034)  because  its  economic  impact  on 
certain  hazaidous  materials  offerors  and 
transporters  is  not  expected  to  exceed 
$100  million  annually.  This  proposal  is 
expected  to  generate  additional 
registration  fees  of  approximately  Si  2 
million  per  year.  A  preliminary 
rcgalatory  evaluation  is  available  for 
review  in  the  Docket.  Because  the 
statute  mandates  the  establishment  and 
collection  o?  fees,  the  discretionary 
aspects  of  thSs  rulemaking  are  limited  to 
setting  the  amount  of  the  fee  within  the 
statutory  range  for  each  person  subject 
to  the  registnation  program.  The 
proposed  fees  are  not  related  to  the  cost 
of  RSPA's  hazardous  materials  safety 
programs.  The  fees  to  be  paid  by 
shippers  and  carriers  of  certain 
hazardous  materials  in  transportation 
are  related  to  the  benefits  received  by 
these  persons  from  the  sale  and 
transportation  of  hazardous  materials 
and  from  emwgency  response  services 
provided  by  public  sector  resources, 
should  an  accident  or  incident  occur. 
The  fees  are  also  related  to  expenses 
incurred  by  State,  Indian  tribal,  and 
local  hazardous  materials  emergency 
preparedness  and  response  activities. 

B.  Executive  Order  12612 

This  action  has  been  analyzed  in 
accordance  vyith  Executive  Order  12612 
("Federalism").  States  and  local 
governments  are  "persons"  under  49 
U.S.C.  5102.  but  are  specifically 
exempted  from  the  requirement  to  file  a 
registration  statement.  The  regulations 
herein  have  no  substantial  effects  on  the 
States,  on  the  current  Federal-State 
relationship,  olr  on  the  current 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  registration 
regulation  has  no  preemptive  effect.  It 
does  not  impair  the  ability  of  States, 
local  governments  or  Indian  tribes  to 
impose  their  ovvn  fees  or  registration  or 
permit  requirements  on  intrastate, 
interstate  or  foreign  offerors  or  carriers 
of  hazardous  materials.  Thus,  RSPA 
lacks  discretion  in  this  area,  and 
preparation  of  a  federalism  assessment 
is  not  warranted. 

C.  Regulatory  Flexibility  Act 

This  proposed  rule  maintains  the 
minimum  fee  requirement  for  small 
shippers  and  carriers  of  hazardous 
materials  who  are  subject  to  the 
registration  requirement.  Therefore.  1 
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certify  that  this  proposal  will  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  subject  to  modification  as 
a  result  of  a  review  of  comments 
received  in  response  to  this  proposal. 

D.  Paperwork  Reduction  Act 

Under  49  U.S.C.  5108.  the  information 
management  requirements  of  the 
Paperwork  Reduction  Act  |44  U.S.C. 
3501  et  seq.)  do  not  apply  to  this 
proposed  rule. 

E.  Regulation  Identifier  Number  (RIX) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  107 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Packaging  and 
containers.  Penahies.  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing.  49 
CFR  part  107  is  proposed  to  be  amended 
as  follows: 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  part  107 
would  continue  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127,  44701;  49 
CFR  1.45.  1.53. 

2.  In  §  107.601.  paragraph  (c)  would 
be  revised  to  read  as  follows: 


§107.601    Applicability. 

•  *         «         •         « 

(c)  More  than  one  L  (1.06  quarts)  per 
package  of  a  material  extremely  toxic  by 
inhalation  (i.e..  "material  poisonous  by 
inhalation."  as  defined  in  §  171.8  of  this 
chapter,  that  meets  a  criteria  for  "hazard 
zone  A,"  as  specified  in  §§  173.116(a)  or 
173.133(a)  of  this  chapter); 

*  *        *        •        • 

3.  Section  107.606  would  be  revised 
to  read  as  follows: 

§107.606    Exceptions. 

(a)  The  following  are  excepted  from 
the  requirements  of  this  subpart: 


(1)  An  agency  of  the  Federal 
government. 

(2)  A  State  agency. 

(3)  An  agency  of  a  political 
subdivision  of  a  State. 

(4)  An  employee  of  any  of  those 
agencies  in  paragraphs  (a)(1)  through 
(a)(3)  of  this  section  with  respect  to  the 
employee's  official  duties. 

(5)  A  hazmat  employee  (including,  for 
purposes  of  this  subpart,  the  owner- 
operator  of  a  motor  vehicle  that 
transports  in  commerce  hazardous 
materials  if  that  vehicle,  at  the  time  of 
those  activities,  is  leased  to  a  registered 
motor  carrier  under  a  30-day  or  longer 
lease  as  prescribed  in  49  CFR  part  1057 
or  an  equivalent  contractual  agreement). 

(6)  A  person  domiciled  outside  the 
United  States  who  offers,  solely  from  a 
location  outside  the  United  States, 
hazardous  materials  for  transportation 
in  commerce,  provided  that  the  countr\ 
of  which  such  person  is  a  domiciliary 
does  not  require  persons  domiciled  in 
the  United  States  who  solely  offer 
hazardous  materials  for  trarisportation 
to  the  foreign  country  from  places  in  the 
United  States  to  file  a  registration 
statement  or  to  pay  a  registration  fee. 

(b)  Upon  making  a  determination  that 
persons  domiciled  in  the  United  States 
who  offer  hazardous  materials  for 
transportation  to  a  foreign  country 
solely  from  places  in  the  United  States 
must  file  registration  statements,  or  pay 
fees,  the  U.S.  Competent  Authority  will 
provide  notice  of  such  determination 
directly  to  the  Competent  Authority  of 
that  foreign  country,  and  by  publication 
in  the  Federal  Register.  Persons  affectt'd 
by  this  determination  shall  file  a 
registration  statement  and  pay  the 
required  fee  no  later  than  60  days 
following  pubUcation  of  the 
determination  in  the  Federal  Register 

4.  Section  107.612  would  be  revised 
to  read  as  follows: 

§107.612    Amount  of  fee. 

(a)  Each  person  subject  to  the 
requirements  of  this  subpart  shall  report 
its  activities  and  pay  the  highest  single 
(not  aggregate)  annual  fee  (which 
includes  a  S50.00  processing  fee)  that 
reflects  the  type  and  quantity  of 
hazardous  materials  offered  for 
transportation  or  transported  into,  from, 
or  within  the  United  States  during  the 
prior  calendar  year,  as  specified  in  tin? 
following  table: 
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Registration  Fee  Table  for  Hazardous  Materials  Activities 


Type  of  hazardous  material 


Radioactive  Material.  A  highway  route  cortrolled  quantity  of  a 

Class  7  (radioactive)  rnaterial.  as  defined  in  §173.403(1)  of 

ttvs  chapter. 
Explosive  Material.  A  Division  1.1,  1.2  or  1.3  explosive  material, 

as  defined  in  §  1 73.50  of  this  chapter,  in  a  motor  vehicle,  rail 

car  or  freigtrt  container. 


Extremely  Toxic  by  Inhalation.  A  "material  poisonous  by  inhala- 
tion," as  defined  in  §  171.8  of  this  chapter,  that  meets  the  cri- 
teria for  "hazard  zone  A"  (see  §§173.1 16(a)  and  173.133(a) 
of  Wits  chapter)  in  a  packaging  having  a  capacity  of—. 


Hazardous  Material  in  a  Bulk  Packaging.  A  hazardous  material 
In  a  bulK  packaging,  as  defined  in  §  171.8  of  this  chapter, 
having  a  capacity  equal  to  or  greater  than  13,248  L  (3,500 
gallons)  for  liquids  or  gases  or  more  than  13.24  culwc  meters 
(468  cubic  feet)  for  solids  and  the  number  of  different 
packagirtgs  used  during  the  year 


Placarded  Hazardous  Materia  That  is  Not  in  a  Bulk  Packaging 


During  the  pnor  calendar  year  did  not  engage  in  any  of  the 
above  activiiies. 


Quantity 


One  (1)  or  more  packages 


10.000  kg  (22,046  pounds)  or  more 


1,000  kg  (2,205  pounds)  or  more  but  less  than  10.000  kg 

(22,046  pounds). 
More  than  25  kg  (55  pounds)  but  less  than  1,000  kg  (2,205 

pounds). 
13.248  L  (3.500  gallons)  or  more  


fi^ore  than  450  L  (119  gallons)  but  less  than  13,248  L  (3,500 

gallons). 
More  than  1  L  (1.06  quart)  but  less  than  or  equal  to  450  L  (1 19 

gallons). 
8  or  more  different  tank  cars,  or  24  or  mote  different  other  bulk 

packagings. 


4-7  different  tank  cars,  or  12-23  diffefent  other  bufc 
packagings. 

1-3  different  tank  cars,  or  1-1 1  different  other  bulk  packagings 

One  (1)  or  more  shipments  of  hazardous  materials  in  other 
than  a  bulk  packaging  of  2.268  kg  (5.000  pourxte)  gross 
weight  or  more  of  one  class  of  hazardous  material  for  which 
placarding  of  a  vehicle,  rail  car,  or  freight  container  is  re- 
quired for  that  dass,  under  provisions  of  subpart  F  of  part 
172  of  this  chapter. 

Will  offer  for  transportation  or  transport  during  this  registration 
year  a  hazardous  material  as  specified  above.  


Total 
annual  fee 


55,050.00 

5.050.00 

2,550.00 

300.00 

5.050.00 

2,550.00 

300.00 

5,050.00 


2,550.00 

500.00 
300.00 


300.00 


(b)  For  any  registration  year  the 
Administrator  may  reduce,  in  a 
proportional  amount,  all  the  amounts 
greater  than  $300.00  indicated  in  the 
registration  fee  table  in  paragraph  (a)  of 
this  section  to  reflect  any  uncommitted 
balance  in  the  account  established 
under  49  U.S.C.  5116.  Notice  of  such 
adjustments  will  be  published  in  the 
Federal  Register  no  later  than  April  1 
prior  to  the  beginning  of  the  registration 
year  affected. 


5.  In  §  107.616.  paragraphs  {d)(2)  and 
(d)(3)  would  be  revised  to  read  as 
follows: 

§107.616    Payment  procedures. 

•        •        *        *        • 

(d)*   •  • 

(2)  Pay  $350.00  (including  the  $50.00 
processing  fee  and  an  additional  $50.00 
expedited  handling  fee):  and 

(3)  Submit  all  of  the  following  to 
RSPA  before  the  expiration  date  of  the 
temporary  registration  number: 

(i)  A  completed  registration  statement; 


(ii)  Proof  of  $350.00  payment:  and 

(iii)  Payment  of  any  balance  of  the 
annual  fee  (as  specified  in  §  107.612)  in 
excess  of  $300.00. 

Issued  in  Washington  DC  on  January  2S. 
1995  under  the  authority  delegated  in  49  CFR 
part  106.  Appendix  A. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 
[PR  Doc  9S-2281  Filed  1-26-95: 10:20  am| 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  53 
[FAR  Case  94-7211 
RIN  9000-AG30 

Federal  Acquisition  Regulation; 
Corrections  to  Standard  Forms 
Included  in  ttie  Truth  in  Negotiations 
Act  Case 

AGENCIES:  Department  of  Defense  (DQD), 
(k^neral  Services  Administration  (GSA). 
and  NTational  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Correction  to  proposed  rule. 


summary;  far  case  94-721  proposes 
revisitms  to  the  FAR  to  implement 


Sections  1201-1210. 1251.  and  1252  of 
the  Federal  Acquisition  Streamlining 
Act  of  1994  (Public  Law  103-355).  It 
was  published  as  a  proposed  rule  at  60 
FR  2282;  January  6. 1995.  Included 
within  the  case  are  Standard  Forms  (SF) 
1412  and  1412A.  Due  to  administrative 
error  the  SF  1412  and  1412A  previously 
published  in  the  January  6.  Federal 
Register  were  not  the  forms  that  were 
formulated  by  the  Truth  in  Negotiations 
Act  Team.  For  this  reason  we  are 
correctly  publishing  SF  1412  and  1412A 
for  the  public  to  consider  along  with  the 
proposed  regulations. 
DATES:  Comment  Due  Date:  Comments 
should  be  submitted  on  or  before  March 
7. 1995.  to  be  considered  in  the 
fornudation  of  a  final  rule. 

Public  Meeting:  A  public  meeting  will 
be  held  on  February  13, 1995.  at  1:00 
p.m. 

Oral/Written  Statements:  Views  to  be 
presented  at  the  public  meeting  should 
be  stMit.  in  writing,  to  the  FAR 


Secretariat,  at  the  address  given  below, 
not  later  than  Februarj-  8, 1995. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Cnmeral 
Services  Administration.  FAR 
Secretariat  (VRS).  18th  &  F  Streets.  N\V. 
Room  4037.  Washington.  DC  20405. 
Telephone:  (202)  501^755. 

The  public  meeting  will  be  held  at 
C^neral  Services  Administration 
Auditorium.  18th  &  F  Streets.  NVV.  First 
Floor.  Washington.  DC  20405. 

Please  cite  FAR  case  94-721  in  all 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Al  Winston.  Truth  in  Negotiations  Act 
(TINA)  Team  Leader,  at  (703)  602-2119 
in  reference  to  this  correction.  Please 
cite  FAR  case  94-721. 

Dated:  liiiiuary  2r>.  1995. 
Edward  Loeb. 

Depiitv  Pwjvct  Manager  fur  Implementation 
ofthrFi'dcml  Acquisition  Stivamlining  Act. 
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REQUEST  FOfl  EXEMPTION  FROM  StJBMlSSION  OF 
COST  OR  PRJONG  DATA 

(See  reverse  for  instructions) 


OMBNo 
Expiras 


9000-0013 
03/31/96 


Public  reporting  burd»n  for  tht«  collection  ol  information  «  .stimM.d  to  .v.ro.;*  :  dS  i^ourt  pr  f«»Dor«>  u^tuA^  «k>  ♦  ~>  «. ■ 

in«ruct.on»,  taarch.ng  .xiiting  data  tourer  gatliarmo  and  mainta.nina  tha  da-Vnlad^'  .nr/Zm^^T!!'!^   ^  ?'**''*^''*'''0 

inform«K,™  Send  comm.r,t.  regarding  tK»  b!rd.n  •.?.n«,a  or  a^y  othV  a*  p^?  ofthlT  cot .      Toftfo?r^,l'n  l%T".°n    *  ""•"'^"  "/ 

raducinn  tSii  h,irH«n  *>>»>.  riMi^  ^f  c«j i  > : «-,  _     -.!,.__..*:        °  '"  *  ""'yz"   ^^  miormation.  including  tuggast;on»  for 

"    1  to  tha  OfTica  of  Managamant  and 


7     . — 7.     V    ",      /    JZ-"       .  y  w^-awT,  wtnrmn  or  any  otnar  aspart  o!  thit  coi.....    n  of  infoi 

raduc.ng  thu  burctaa  to  tha  CXfica  of  Fadaral  AeQw«.t.on  Policy.  (VR).   GSA.  Wa.r«naTon.  OC  20*.Q5  and 
Budgat  Paparwork  Reduction  Projact  (900QO013J.  Washington.  DC  20503  /t^'' 

1.  OTOW (•«»».  «*»«..  BP  eoa.,  la  souaTATic».*.Li»«f«     .4'' — ^ 


Z.  DMS(ON(S!  ANO  LOCATIONtSi  AWf »«  WO«K  IS  TO  BE  Pf  BFOHMEO 


4  n£M  OF  SUPf>UES  AHBfOff  SERVtCCS  Tfl  tf  f  I  mwill  ICD 


By  submiMion  of  fh»a  farm  tha  offeror  requests  exemption  from  requir 
offered  is  based  on  ar>  astabTished  catalog  or  market  price  of  a  com 
price  set  by  lew  Of  regulation  («ee  FAR  15  80^1)    Compile  Section 


7.  CATALOG  CCNTIFKATION  Al*}  DATE 


SECTION  I  -  CATALOG  PRICE  YSee 


•  CATEGOMES  OF  SALES 


a.   Sales  at  catalog  price  to  tha  genera'  public 


b    Total  sales  of  catalog  item  to  all  customers 


•If  your  ecccunting  system  does  not  provide  precise  n 
Conintue  ofi  a  aeparete  sheet  if  rtecessary 


SALES  CATEGORY 


a    Lowest  pnce.  any  customer,  any  qut 


b    Lowest  price,  eny  customer,  compa 

quantities  J- 


c    Lowes:  or,c».  some  customer  ^tiss. 
comparabia  quantities 


12  SET  FORTH  tM£  SOURCE  A\Z,  OATE  OR  PER 


SlRPBeSENTATiON  iSe 


-%r 


e  insl/ucl/ortj  fcr  tterr   14  on  rey^rsa  / 


final  paymw,!  under  a  contraci  resulting  from   <W  caTpoial,  Ife  Contracting  oti.cer  *„S  a^tnonzad  «P  •  -x,  OIJ  year,  irom  Ih.  data  ( 


document  an,  oth.  suppo.,ng  do,,  t.at  w,„  per..,  'venf.c.on  o,  ,..  r^^^l  .'o;  ;„„-pt":o;-;n;t;7r^::::^'<,rp'nc'rA::'.rd^  "  "^'    '''^'' 
or  prof.t  miomaiion  or  other  data  ie.et,an'  so:e'y  -o  ;^e  offeror  s  dete'm.nat.on  cf  ! 


tne  onces  :c  be  ottered  .n  me  catalog  or  marteiplace 


i  not  extend  to  co*i 


AUTHOR.'ED  tpR  LOCAL  PEPHOl)    f;TiO', 
Pravtous  AO'Do^  oof  uM«bt«> 


STANDARD  FORM  1412  t*tv 
P'vsc^iow:  ov  Z2>A 
FARi4SCFRi$)2:S^2M) 
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Instructions  to  Offerors  Submitting  Request  for  Exemption  from  Submission  of 

Cost  or  Pricing  Data 


Th«  Offeror  shall  use  the  SF  1412  to  submit  a 
request  for  exemption  from  the  submission  of 
cost  or  pricing  data.  Attach  all  supporting 
information  described  below  to  the  SF  1412. 
Complete  Section  I.  Items  7  through  11.  if  you 
are  proposing  a  catalog  price.  Complete  Section 
II,  Item  12,  if  you  are  proposing  a  market  price. 
Complete  Section  III.  Item  13,  if  you  are 
proposing  a  price  set  by  law  or  regulation. 

Items  1-6.  Se>f-«xplanatory.  Provide  information 
identified  in  the  app.'icsble  block  for  each  item  for 
which  an  exemption  is  requested. 

Item  7.  Attach  a  copy  of  or  identify  the  catalog 
date, 


for  the  Government  item.  In  the  latter  case,  explain 
how  the  proposed  price  is  derived  from  the  sales 
made  at  catalog  priciWior  the  prior  period. 

Item  9.  (a)  Identify  the  4Jbnount  of  all  sales  of  the 
catalog  item  at  Catalog  .firice,  or  at  an  established 
discount  frornt  the  catalog  price,  to  the  general 
public  as  defined  in  FAR  15.801  that  were  made 
during  th^^eriod  identified  to  block  8.  See  FAR 
15.804-^^|(2)(iy^^if  you  want  sales  by  affiliates 
to  be  corSl^^L|u'  (b) 'fdi»ntify  the  total  amount  of 
sales  of  the  cnalog  item^tt^^ll  customers. 

\Xetn  TKJnsert  the  following  miprmation  on  sales 
ig  the  most  recent  regf^kf  quarterly  or 


made  dul    _ 
or  the   appropriate   pages  for  the     ^onger  tfittod  for  which  sales  data  ar9^ailable: 

Online  a.  .^I»jsert  information  on  the^owest 
pric^^at  whlch'^^es  of  the  offered  item  were 
made^v   any    cttstomer    during    the    period. 


and    its    -.    .   _    -^^  _,      ^    ..    «  ,. 

offered  items,  or  a  statement  that  the  catalog  is  /T 

on  file  in  the  buying  office  to  which  this  proposat^ 

is  being  made. 

Additional     Information.     Provide     the     following 

additional   information   in   Items    7-11    for  the 

catalog  item  with  the  highest  total  proposed  price 

for  the  total  quantity  and  for  each  catalog  iteni 

with  a  total  proposed  price  exceeding 

or  other  threshold  established  by  th 

officer. 

Item   7.   Provide   a   copy   or   descriS^all   current 
di.^ count    policies    and    price    lists    (pt^kshed    or 
unpublished)  applicab'e  to  each  class  of  coMomer. 
Shew    rebates,    discounts   applicable    to    rrmhjple 
quantities    or    cumulative     orders,    and    volurne 
discounts     applicatle     to  ^^gj^^ombination     otl: 
supplies  or  services  into  g^eoraeT^Lthe  proposed 
price  of  a  catalog  itenp  was  deterrnV^d  o 
basis    of    assignmenti^f    th^Goverr.ment    to    a 
particular   customer j^lass.  jfferSt^  the   ausjficfcr 
class    and    state    tk^    reasM^  for  -^electing 
customer     class.  K^o     justify'Sj^     catalog     pn 
exemption  for  the  adornment  it^m.  th 
item  and  the  offered  iWtaQ  must  be  thqfsam 
similar.   For  similar   items^^^jStateme 
attached  identifying  the  techn«i  different  _^ 
explaining^,  ki^^^^ttl^analysis,   ho'^^^he   proposed 
th 


;^e  lowest  price  at  which  any 
item    were    made    at 
jny  customer. 

proposeA^rice  of  the  catalog 

on     the     basis     o 

iment  to  a  particular 

cusiMDer    class,    insert    the    lowest    price    at 

ifrhirh  nTfcenf  the  offered  item  were  made  at 

tparable  quittjities  to  any  customer  in  that 

explanation  if  the  price 
ot  the  lowest  price  at  which  a  sale 
any  customer  during  the  period  for 
imilar  items. 

rket  price  exemption  criteria  appear 
.804-1  (b)(2)(ii).    The    nature    of    this 


price  is,^*'''^*^  from  tfi^-sgtalog  pri 
Item.A.  Sale 


eriod  for  blo<it.. 


)ur(l-.jnciude  the  iW*st  recent  i 
^er  period  for  whicFSgales  data  are 
riM*ofiably  avalfiy;^  and*  should  extmd  back  only 
far  ^^^igh  to  providf  a  totat^eriod  reCtresentative 
of  avera'$%^ales  You  tt^  al$<t  attach  sa.'er  dots 
for  a  prior 'i^e^esentative  ^%iiO^  if  for  any  reason 


at 

market     should     be     described.     To     justify     a 

rket-price    exemption,    the    supply    or    service 

purchased  must  be  the  same  as  or  similar 

e  market  price  supply  or  service.  For  similar 

ms.  a  statement  must  be  attached   identifying 

the   specific  differences   and   explaining   how  the 

proposed  price  is  derived  from  the  market  price. 

Item      13       Identify      the      law      or     regulation 

offered. 


or 
If    the 


recent  sales  are  sbnormal  aniFthe  prior  period  is 
sufficiently  recent  to  .svpcon  the  pjpposed  price 


establishing  the  price  ottered.  It  the  price  is 
conT'olled  under  law  by  periodic  rulings,  reviews 
or  Similar  actions  of  a  governmental  body,  attach 
a  copy  of  the  controlling  document,  unless  it  was 
p.-eviously  submitted  to  the  contracting  office. 

Item  14  Insert  the  name,  title,  and  firm  of  the 
person  authorized  by  the  offeror  to  sign  this  form 


REQUEST  FOR  CXEMPTJON  FROM  SUGMISSKSN  OF  COST  OR  PRICING  DATA 

I  CONT1MUATION 
(See  reverse  for  instructions.) 


4.  rrEM  or  avfnju  «mq/om  krviccs  to  ac  hmmsheo 


OMBNO.  9000-0013 
ExpifM        03/3 1/SC 


13  IO£<riFVTHtU*||LO«  S£CJLATi(i»Bt»«tis««pT»«««)ClOIBwro 


MM^  «^! 


SECTtON  tB  ■  lAWty  BEGUVATIOfH  fSoa  :nstrucbor>s  fy^^m  iJan 


JMI 


STANDARD  FORM  1412  .H£v  i 


BACK 


At)T»«}*aCfOH  ^OCAt.  «tt«Ot>JLT..,r. 


STANOAftOfORM  1412A     't^v  i 
f*« »«  e  c*««  S3  » '  s-i«i 
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Instructions  to  Offerors  Submitting  Continuation  Sheets  for  a  Request  for  Exemption  from 

Submission  of  Cost  or  Pricing  Data 


The  Otferc  shall  submit  the  SF  141 2A 
Continuation  sheet(s)  in  accordance  with  the 
requirements  of  FAR  15.804-1  for  additional  items 
that  do  not  fit  on  a  single  SF  1412.  Attach  all 
supporting  information  described  below  to  the  SF 
1412A.  Continuation  sheet(s).  Complete  Section  I. 
Items  7  through  1 1.  if  you  are  proposing  a  catalog 
price.  Complete  Section  II,  Item  12,  if  you  are 
proposing  a  market  price.  Complete  Section  III, 
Item  13.  if  you  are  proposing  a  price  set  by  law  or 
regulation. 

Items  2,  4.  5  &  6.  Self-explanatory.  Provide 
information  identified  in  the  applicable  block  for 
each  Item  for  which  an  exemption  is  requested. 
Item  7.  Attach  a  copy  of  or  identify  the  catalo 
and  its  date,  or  the  appropriate  pages  for  the 
offered  items,  or  a  statement  that  the  catalog  is 
on  file  in  the  buying  office  to  which  this  proposal 
is  being  made. 

Additional     Information.     Provide     the 
additional    information    in   Items 


representative  period'-Jf  for  any  reason  recent 
sales  are  abnorfrial  aijd  the  prior  period  is 
sufficiently  recent  to  si/pport  the  proposed  price 
for  the  Government  ,,{tem.  In  the  latter  case 
explain  hovv;  the  proposed  price  is  derived  from 
the  sales^ade  at  catalog  .price  for  the  prior 
penod.  ^         ^,--^ 

Item  9.  ^I^ilijj^^  th'er-amount  of  all  sales  of  the 
catalog  iternW  catalog  prik*,  or  at  an  established 
disco"*^  from  the  catalog  p^e.  to  the  general 
public  a^efined  in  FAR  1 5.80  tHljat  were  made 
^uring  y^  period  identified  in  bloc^^  Sea  FAR 
■"l5.80A^(b)(2)Ciy)(A)  if  you  want  sales  5y^.«^iliates 
to  befiitonsidei4^(f.;to)  Identify  the  total  aniount  of 
sales  otWif^talog  f|km  to  all  customers. 

11.  Insert  the,-following  information  on  sales 
jring  the  Most  recent  regular  quarterly  or 
lies  data  are  available: 


riod  for 


Uowing 


7   - 


catalog  item  with  the  highest  total  p 

for  the  total  quantity  and  for  each 

with  a  total  proposed  price  exceedin 

or  other  threshold  established  by  the 

officer 

Item  7.   Provide   a   copy  or  describe  all  current 

discount    policies    and    pri 


on  the  lowest  price 
item  were  made  to 
friod.    regardless    of 


unpublished)  applicable 
Show    rebates,    discour 

or    cumulnive 


applicable 


(published    of 

customer 

multiple 

volume 

""'•"•' It  I -aft  I   of 

...-.-     -.der  ^ 

log  itAn  was  determined 


lers,     anc 


.^ne 


jvernmi 


:  to  a 


ce 


quantities 

discounts     appiicabjy 

supplies    or     ser\'itte; 

proposed  price  o  ,^  _         ^^  ^. 

on  the  basis  of  assij^|ent  of  the^So 

particular   customer  ci^^^identify  the 

class    and    state    the    reaso^tfor    sele 

customer     class      To     justify**^  catalog 

•xemptior\,|*f^fW»^Qvernment  itl^^he  cata 

item  an^the  offere^r^iaqT^  must  be  w^^ame  or 

simila^For  similar  items. "^^i^^tatement^^ist   b 

^d  idjJ^r^Vwg  the  techmW^difference 
exgfaining.  %|(   pnce  analysis.   ho'«(^.the   proposed 

;  denve?Wm  the  catalog  pric%. 
Itom^^lfe  Sales  "^p#riod '  -lot  bloc0X  9  sales 
informaTfoo>  This  periad.^hou1^  includai  the  most 
recent  reg'u^r  quarterly  ''^fl^nger  period  for 
which  sales  data  are  reason^ly  a^ilable  and 
should  extend  bach'  only  far  enougl^lo  provide  a 
total  period  representaKv«i^  of  ave^e  sales.  You 
may     also     anach      sale*'^  .data/    for     a     pncr 


longer 

On  line  a!^||£ert  infor 
at  which  sale^jJthe  offer~3 
any  customer  dWIafl  the 
i^auantity. 
On*Tito%5^insert  the  lo^st  price  at  which  any 
sales  of*^%gj  offered  item  were  made  at 
arable  quaffkMs  to  any  customer 

if  the  Ri^posed   price  of  the  catalog 
Itern^as  deMi|jj^d  on  the  basis  of  assignment 
Tft,     of  the  Gov|^ment  to  a  particular  customer  class, 
^^ijnsert    theClowest    price    at    which    sales    of    the 
o^red  itenWvere  made  at  comparable  quantities 
to  «|w^  cus^ner  in  that  class   Attach  a  complete 
expla^bo*    if    the    price    proposed    is    not    the 
lowest  pkce  at  which  a   sale  was   made  to   any 
ustomer    during    the    period    for    the    same    or 
r  items 
Itrff  12  Market  pnce  exemption  cnteria  appear  at 
T5"804-1(b)(2)(ii).  The  nature  of  this  market 
should    be    described.   To   justify    a    market-pnce 
exemption,  the  supply  or  service  being  purchased 
must  be  the  same  as  or  similar  to  the  market  price 
supply  or  service.  For  similar  items,  a  statement 
must     be     attached      identifying      the  ^  specific 
differences  and  explaining  how  the  proposed  price 
is  derived  from  the  market  price. 
Item      13.      Identify     the      law      or     regulation 
establishing    the    pnce    offered     If    the    price    is 
controlled  under  law  by  periodic  rulings,  reviews 
or  similar  actions  of  a  governmental  body,  attach 
a  copy  of  the  controlling  document  unless  it  was 
previously  submitted  to  the  contracting  office. 
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Reader  Aids 


INFORMATION  AND  ASSISTANCE 

Federal  Register 

Index,  finding  aids  &  general  information 
Public  inspection  announcement  line 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Code  of  Federal  Regulations 

Index,  finding  aids  &  general  information 
Printing  schedules 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  information 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

The  United  States  Government  Manual 

General  information 
Other  Services 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  hearing  impaired 


202-523-5227 
523-6215 
523-5237 
523-3187 
523-4534 


523-5227 
523-3419 


523-6641 
523-5230 


523-5230 
523-6230 
523-5230 


523-5230 


523-4534 
523-3187 
523-4534 
523-3187 
523-6641 
523-5229 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law- 
numbers,  Federal  Register  finding  aids,  and  list  of 
documents  on  public  inspection.  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
do<:uments  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis 
NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-[)emand 
telephone  number  is:  301-713-6905 


FEDERAL  REGISTER  PAGES  AND  DATES,  JANUARY 


1-318 

319-1706... 
1707-1988. 
1989-2320. 
2321-2492. 
2493-2670. 
2671-2872. 
2873-3054., 
3055-3334. 
3335-3532.. 


....3  3533-3724 18 

....4  3725-4068 : 19 

....5  4069-4370 20 

....6  4371^526..... 23 

...9  4527-4830 24 

.10  4831-5086 25 

.1 1  5087-5308 26 

.12  5309-5558 27 

.13  5559-5834 30 

.17 
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CFR  PARTS  AFFECTED  DURING  JANUARY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (ISA),  which 
li^ts  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


3  CFR 

Proclamations: 
5759  (See  Proc. 

6763) 1007 

6455  (See  Proc. 

6763) 1007 

6641  (See  Proc. 

6763) 1007 

6726  (See  Proc. 

6763) 1007 

6763 1007 

6764 3053 

6765 3333 

6766 4067 

Executive  OnJers: 
12640  (Amended  by 

EO  12945) 4527 

12826  (Superseded  by 

12944) 309 

12886  (Superseded  by 

12944) 309 

12944 309 

12945 4527 

12946 4829 

12947 5079 

Administrative  Orders: 
Memorandums: 

January  4,  1995 3335 

Presidential  Determinations: 
No.  95-1 1  of 

December  30, 

1994 2671 

No.  95-12  of 

December  31 . 

1994 2673 

No.  95-13  of 

December  31 . 

1994 2675 

5  CFR 

Oh.  Llll 5816 


211. 
230. 
300. 
301. 
307. 
315. 
316. 
330., 
333., 
339.. 
340.. 


..3055 
.3055 
.3055 
.3055 
.3055 
.3948 
.3055 
..3055 
.3055 
.3055 
.3055 


351 2677,3055 


353. 


.3055 


532 319.5309.5312 


550. 
581. 


.3303 
.5044 


630 3032,5252 


831. 
842. 
870. 
871. 


.3337 
.3337 
.5461 
.5461 


872 

873 

874 

890 

930 

Proposed  Rules: 

300 

430 

432 

451 

531 

551 


..5461 
..5461 
..5461 
..5461 
..3055 

..2546 
..5542 
..5542 
..5542 
..5542 
..2549 


7  CFR 

7 

52 

58 

201 

272 

273 


.1989 
.3533 
.4824 
.2493 
.1707 
.1707 


301 2321,5087 

319 3067,4529 

400 1996 

402 2000 

782 5087 

925 ^. 3725 

929 1 

932 4531 

966 2.5559 

967 2873 

979 5560 

982 5561 

989 4532 


1005 

1032 

1434 

1421 

1425 

1427 

1710 

1712 

1714 

1717 

1719 

1755 

1773 

1785 

1944 

Proposed  Rules: 

1 

53 „ 

54 

75 


1710, 


319 

320 

321 

1709 

2680 

1709 

3726 

3726 

3726 

3726 

3726 

1711.5096 

2874 

3726 

4069 


..5597 
.3982 
.3982 
...379 


210 5514,5527 


220. 
273. 
274. 
335. 
400. 
457. 
723. 
948.. 


.5514,  5527 

.2703 

2703 

5289 

3106 

5339 

4871 

5597 
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1007.... 
1032.... 
1040.... 
1050.... 

1093 

1094 

1096 

1099 

1108 

1280 

1406.»., 

1413 

1421 

1494 


65 

65 

4571 

379 

65 

„ 65 

65 

88 

65 

380 

....4571 
_..4671 

381 

....3564 


T755 1 758, 1 759 

t948 3566 

1951 3566 


8CFR 

Proposed  Rules: 
286 


.3107 


»CfR 

78 2875,4371 

91 4534,4831 

92 4372,5127 

97 2875 

112 2876 

317 174.5762 

381 174.5762 

Prapoaad  Rutes: 

1 4383 

3 4383 

381 3454 

leCFR 

Ch.  1 4071 

32 322,3735 

Proposed  Rules: 

20 :. 4872 

35 4872 

50 3579 

52  .„ 4877 

430 4348 

440 4480 

11CFR 

1 „ 4072 

PrafKWwt  Rules: 

110 4114 

9003 3700.  41 14 

9004. 3700,  41 14 

9006 3700,  41 14 

9007 3700.  41 14 

9033 3700,  41 14 

9034„ „ 3700,  41 14 

9037 3700,  4114 

9038 „...3700,  4114 


12CFR 

21« 

230 

261a 

607 


...231 
.5128 
.3340 
...325 


612 325 

514. 325,2683 

615 _ 325 

61B„ 2683 

620 „.. 325 

630 2493 

Proposed  Rules: 

230 5142 

614 „ 2552 

615.„ „ 2552 

618 ...-:.. „..........2552 


13CFR 

101 

108 

122 

Proposed  Rules: 

121 

122 


..5564 
.4073 
.4373 

.4389 
.4674 


14CFR 

1 5074 

11 5074 

25 325 

39.  .3.  327.  329,  330.  332.  336. 

1712.2323.2493.2495. 

2877,  3737.  3739.  4074. 

4076.  5564,  5566,  5568 
71 J!38,  2496,  3534,  3535, 

3536.3537,3741,4078. 

4079,  4946,  5570,  5571 

73 3742.3743 

95 4373 

97 2009,  4080.  5572.  5573. 

5574.  5575 

121 2497,  2687.  3303.  5074 

129 2497 

135 2487 

Proposed  Rules: 

25 5794 

35 4114.4116 

39 56.  382.  384,  386,  388, 

389,  393.  2033.  2036,  2041 . 

2555.  2909.  3358,  3579, 

3581 ,  3583,  3585.  3587, 

3588.3590.3592.4117. 

4119,5590 

61 396 

67 386 

71 396,  2043.  2044.  2045. 

2047.3108,3109.3593. 

3595,3596.3777.4131. 

5601 

73 2048 

91 .2557 

121 5794 

257 3359 

258 3596.3778 


15CFR 

291 


.4081 


16CFR 

Proposed  Rules: 

1700 2716.  4S36 


17CFR 

200 

240 

249 

Proposed  Rules: 

249 

404 

405 „ 

449 


J5 

.5461 
.3078 

.4040 
.4576 
.4576 
.5602 


18CFR 

2 339.4831 

34 4831 

35 „ 4831 

41 4831 

131 4831 

141. _ 1718 

154 2011,3111 

157 2011 

15«._.^ .3141- 

201  .„ 314T 


250 3141 

260 3141 

270 2011 

271 2011 

272 2011 

273 2011 

274 _ 2011 

275 - .2011 

284 1716,3141 

292 4831 

29*. 4831 

347 356 

348 358 

375. 1716 

382 „ 4831 

385 1716,4831 

1312 5256 

Proposed  Rules: 

284 3783 

19CFR 

101 5312 

206 6 

207 18 

Proposed  Rules: 

210 3785 

20CFR 

416 ."." 360 

655 „ 3950,4028 

Proposed  Rules: 

404 3787 

422 _ 3787 

617 , 3472 

21  CFH 

5- — 2014 

74 5131 

201 ; 5131 

211 4087 

310 5313 

520 362,3079 

522 -.362,4375 

558 3079 

900 3451 

Proposed  Rules: 

Ch.  1 5152 

20 „ 5530 

310 4132 

600 2351 

601 „ 2351 

606 2351 

607 2351 

610 - 2361 

640^ 2351 

660 2351 

892 3168 

22CFR 

226 3743 

Proposed  Outes: 

213 2911 

23CFR 

655 363 

24CFfl 

9T.., 1878,4861 

g?. „ 1878 

28T 5280 

570 1878,  1922 

574 1878 

576 1878 

59? 2880,3034 

791 3344 


813 „ 

885 

907 

968 

970 

3500 

Proposed  Rules: 

Ch.lX 303 

203 4391 


J?658 
.2658 
.4344 
.1878 
.3706 
.2642 


2SCFR 

Proposed  Rules: 
151 


.1956 


26CFR 

1 23,  2049,  2497,  3345 

301 33 

602 .2497 

Proposed  Rules: 

1  ...397,  406,  2049,  2352.  2557, 
2717 

53 82 

301 83 

27  CFR 

Proposed  Rules: 

4 411.3171 

5 411,3171 

7. 41 1,  3171 

24 3598 


28  CFR 

2 

16 


....5461 
38 


36 ..3080,5461 

540 240 

545 240 

Proposed  Rules: 

90 3303,4393 

93 5152 

29  CFR 

506 3960 

507 „.:4028 

825 2180,2282 

1425 2509 

1926 „ 5131 

261© „ 3080 

2819 3082 

2622 3080 

2644 „„ „ 3084 

2676 3082 

Proposed  Rules: 

1910 „ 4132 

1916 4132 

1^6 4132,4134 


30  CFR 

218 

773 ™ 

918 

936 

944 

Proposed  Rules: 

56 

57 

254 

773 

778 

934.. 

935 

944 


.3086 
...4662 
...4642 
...2512 
..2520 

.1866 
.1866 
...3177 
..4393 

.5603 
..379© 
.3184 
-.4581^ 


3tCFR 

103 


.220,  234 
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111 


209. 
306. 
344. 
357. 


32  CFR 

23 

43a 

229 

323 

112 

113 

536 

537 

706 

989 : 

Proposed  Rules: 
169a 


....416 
.4376 
.4502 
.4376 


..4544 
..1720 
..5256 
..3087 
..1720 
..1720 
.1735 
.1735 
.3345 
.4545 


,.4377, 


4560 
.4377 
4380 

5133 


33  CFR 

117 

161 

165 

241 

Proposed  Rules: 

110 , 2364 

1 1 7 2562.  2887,  3791 ,  3793, 

5343 

156 1$68,  3185.  5461 

334 4134,  4582 


.417 


34  CFR 

73 

74 

80....; 

99 

645 

Proposed  Rules: 

200 

201 , 

203 „ 

212 


5816 

, 365 

, 365 

3464 

4748 


36  CFR 

296 

1258 

Proposed  Rules: 

7 

68 

800 


85 

,.85,  2816 

85 

85 


37  CFR 

Proposed  Rules: 

1 

3 

10 

201 


3700 

3700 

4.395 

I....2365.  3948 


38  CFR 

21 

3 


39  CFR 

233 


.5256 
.5579 

.4394 
.3599 
86 


.4561 
.2522 


.5580 


40  CFR 

9 i. 4948 

35 366.  2880 

51 , 1735,4712 

52.38.  40.  41,  372,  375,  1738, 
2014,  2016,  2018.  2022, 
2025,  2026,  2066,  2067, 
2367,  2523.  2524.  2688, 
2690.2881,2885.3346, 
3352,  3538,  3544.  3760, 


4562.4712,5134,5136, 
5581,5582 

60 2369 

63 4948,5320 

70 1741.2527.3766.4563 

80 2693,2696 

81 41.  2026,  2885,  3349, 

3352.  3771 .  5582 

82 3303,3318.4010 

85 4712 

131 4664 

180 378,  3546,  4091,  4093, 

4095,4097,4861,4862 

186 4097 

192 2854 

228 2699 

260 3089 

261 1744 

268 242 

271 2534,  2699.  3095,  4380 

300 4568 

799 4514,4516.5138 

Proposed  Rules: 

Ch.  1 418 

2 4877 

51 5344 

52 86,  87,  88,  418.  2066. 

2067.  2563.  2565.  2568. 

2717.2718.2912,3361. 

3602,3794.  5155.5344. 

5345 

55 3603 

57 4877 

60 5344 

61 5344 

64 5344 

70 2569.  2570.  2917.  4583 

81  88.  2719.  3366 

82 3992 

85 4877 

86 4877 

91 4878 

122 4877 

123 4877 

145 4877 

152 3796 

156 2848 

170 2820.  2826,  2830.  2842 

174 3796 

180 89.  2921.  3611,  3796, 

3797,  5155 

185 3607 

194 5766 

228 3186 

230 419 

233 4877 

260 4877 

270 4877 

271 4877 

281 419.  4586,  4877 

300 422,3189 

350 4877 

403 4877 

437 5464 

704 4877 

707 : 4877 

710 4877 

712 4877 

716 4877 

717 4877 

720 4877 

723 4877 

750 4877 

790 4877 

41  CFR 

60-250 1986 


101-37 3547 

114 3554 

201-3 ,2029 

201-9 2029 

201-18 2029 

201-20 2029 

201-21 2029 

201-23 2029 

201-39 2029 

Ch.  301 4477 

302-11 2536 

42  CFR 

400 2325 

405 2325 

410 46,2325 

414 46 

484 2325 

485 2325 

486 2325 

498 2325 

Proposed  Rules: 

51 4946 

63a 4742 

43  CFR 

7 5256 

Public  Land  Orders: 

7108 2030 

7109 2539 

7110 3098 

7111 , 3356 

7112 3555 

7113 5321 

Proposed  Rules: 

39 4135 

44  CFR 

61 5583 

65 4099.  5586.  5587 

67 4105,5589 

Proposed  Rules: 

67 4135.5606 

45  CFR 

1607 2330 

Proposed  Rules: 

1604 3367 

1611 3798 

46  CFR 

10 4522 

12 4522 

16 4522 

25..... 2482 

160 2482 

501 5322 

Proposed  Rules: 

515 2923 

550 2923 

580 2923 

581 2923 

47  CFR 

0 5322 

1 5322 

15 3303 

22 ., 3555 

24 5333 

25 5322 

43 5322 

61 4107.  4569 

64 5322 

69 4107 

73 3557,5322 


76 3099.4863 

90 3773 

Proposed  Rules: 

Ch.  1 3807 

1 2722 

2 2722 

21 2722.2924 

61 2068 

69 2068 

73 90.91.2726.3191.3613, 

5157.5158.5159 

74 ,. 2924 

80 2726 

94 2722 

101 2722 

48  CFR 

206 2888 

210 4878 

215 4878 

231 1747.  2330 

235 4569 

237 2888 

242 1747 

252 4878 

Proposed  Rules: 

Ch.  1 2302,  2472.  3492 

31 3314 

32 3988 

33 2630 

39 2630 

42 2630 

45 2370 

50 2630 

52 2370,2630 

53 5830 

219 _ 4144 

231 2924 

252 4144 

912 4397 

923 2727 

952 4397 

970 2727.4397 

5452 4144 

6101 3948 

49  CFR 

1 2889 

382 ....2030 

391 ,54 

555 1749 

571 1750.  2539.  2892.  3774. 

5336 

572 2896 

1002 2543.4477 

1011 2543 

1130 2543 

Proposed  Rules: 

40 3371 

107 5822 

171 4879 

172 4879 

173 4879 

174 4879 

175 4879 

176 4879 

177 4879 

178 4879 

179 4879 

180 4879 

214 1761 

229 3375 

231 3375 

232 3375 

390 91 

391 9' 
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382 ~~ *» 

396 - - .91 

544 3830 

571 3303,5346 

Cb.  X ~ 2069 

1023 ™ 4397 

50CFR 

17„..„ 56.  2899,  3557,  5264 

20 „61,  2177 

32 5066.5278 


222„ _ 3775.  3948 

227 3948 

611 2331,5762 

625 1 757,  2906 

630; „ „ ,2oac 

642 4866 

646- ,3662 

661 3102 

658 5461 

663 .2331 

672 2905,  5337,  5338 


675 JZ905.  4110.  4866,  5762 

876 5762 

877. 2344,4866 

PyofMJwtd  Rutec*: 

17. ..69,  425.  2B70,  2638.  3613. 
5159 

-m. 70 

23 - 73 

222 3032 

227....„ .2070 

301 „ 2925 


61 1 5763 

675 „ .5763 

676 _ 5763 

Ch.  VI 3832 

61 1 4477,  4662 

655 5162 

672 „ 4477 

675 4662 

676 2935,  4477,  4662 

678 „ .2671 


JMI 


CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (')  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  riow  available  for  sale  at  the  Govemnnent  Pnntina 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $883.00 
domestic,  $220.75  additional  for  foreign  mailing, 
f^^ail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  f^onday  through  Friday,  at  (202)  512-1800 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 

Tttto  ^  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved)  .).!. 
3  (1993  Compilotiohj 


(869-022-00001-2) $5.00        Jon.  1.  1994 


and  Parts  100  and 
101) 


(869-022-00002-1) 33.00 


5  Parts: 

1-699  

700-1199  

1200-£nd.  6(6 
Resen/ed) .... 

7  Parts: 

0-26  

27-45  

46-51  

52  

53-209  

210-299 

300-399  

400^99 

700-899  

900-999  

1000-1059  

1060-1119  

1120-1199  

1200-1499  

1500-1899  

1900-1939  

1940-1949  

1950-1999  

2000-End 

8  

9  Parts: 

1-199  

200-€nd  

10  Parts: 

0-50  

51-199  

200-399  

400^99 

500-£nd  


11 


12  Parts: 

1-199  

200-219  .. 
220-299.. 
300^99  .. 
500-599.. 
600-End  . 

13  


. (869-022-00003-9) 


5.50 


.  (869-022-00004-7) 22.00 

.(869-022-00005-5) 19.00 


'Jon.  1,  1994 
Jon.  1.  1994 

Jon.  1,  1994 
Jon.  1,  1994 


(869-022-00006-3) 23.00        Jon.  1,  1994 


.(869-022-00007-1) 21.00  Jon.  1,  1994 

.(869-022-00008-0) 14.00  Jon.  1,  1994 

.(869-022-00009-8) 20.00  *Jon.  1,  1993 

.(869-022-00010-1) 30.00  Jon.  1,  1994 

.(869-022-00011-0) 23.00  Jon.  1.  1994 

.(869-022-00012-8) 32.00  Jon.  1,  1994 

.(869-022-00013-6) 16.00  Jon.  1,  1994 

.(869-022-00014-4) 18.00  Jon.  1,  1994 

.  (869-022-00015-2) 22.00  Jon.  1,  1994 

.(869-022-00016-1) 34.00  Jon.  1,  1994 

.(869-022-00017-9) 23.00  Jon.  1,  1994 

.(869-022-00018-7) 15.00  Jon.  1.  1994 

.(869-022-00019-5 12.00  Jon.  1.  1994 

.(869-022-00020-9) 30.00  Jon.  1,  1994 

.(869-022-00021-7) 30.00  Jon.  1,  1994 

.(869-022-00022-5) 15.00  Jon.  1,  1994 

.  (869-022-00023-3) 30.00  Jon.  1,  1994 

.(869-022-00024-1) 35.00  Jon.  1,  1994 

.  (869-O22-O0025-0) 14.00  Jon.  1,  1994 

.(869-022-00026-8) 22.00  Jon.  1.  1994 


(869-022-0(X)27-6) 29.00 

. ....  (869-022-00028-4) 23.00 


.  (869-022-00029-2) 29.00 

.  (869-022-00030-6) 22.00 

.(869-022-00031-4) 15.00 

.(869-022-00032-2) 21.00 

.  (869-022-00033-1) 37.00 

.(869-022-00034-9) 14.00        Jon.  1,  1994 


Jon.  1.  1994 
Jon.  1,  1994 

Jon.  1,  1994 
Jon.  1,  1994 
*Jan.  1,  1993 
Jon.  1,  1994 
Jon.  1,  1994 


.(869-022-00035-7) 12.00  Jon.  1,  1994 

,(869-022-00036-5) 16.00  Jon.  1,  1994 

.(869-022-00037-3) 28.00  Jon.  1,  1994 

.(869-022-00038-1) 22.00  Jon.  1,  1994 

.(869-022-00039-0) 20.00  Jon.  1,  1994 

.(869-022-00040-3) 32.00  Jon.  1,  1994 

.(869-022-00041-1) 30.00  Jon.  1,  1994 


Title 


Stock  Number 


Price       Revisk>n  Dale 


14  Parts: 

1-59  (869-022-00042-0) 32  00 

60-139 (869-022-00043-8) 2600 

140-199 (869-022-00044-6) 13  00 

200-1 199  (869-022-00045-4) 23  00 

120O-End (869-022-00046-2) 16.00 

15  Parts: 

0-299  (869-022-00047-1)  .. 

300-799 (869-022-00048-9)  .. 

800-£nd  (869-022-00049-7) .. 


15.00 
2600 
23  00 

16  Parts: 

0-149  (869-022-00050-1) 6  50 

150-999 (869-022-00051-9) 18.00 

1000-End (869-022-00052-7) 25  00 

17  Parts: 

1-199  (869-022-00054-3) .. 

200-239 (869-022-00055-1)  .. 

240-End (869-022-00056-0) .. 


20.00 
23.00 
30.00 

18  Parts: 

1-149  (869-022-00057-8) 16.00 

150-279 (869-022-00058-6) 19.00 

280-399 (869-022-00059-4) 13  00 

400-End  (869-022-00060-8) 11.00 

19  Parts: 

1-199  (869-022-00061-6) 39.00 

200-End  (869-022-00062-4) 12.00 

20  Parts: 

1-399  (869-022-00063-2)  .. 

400-499 (869-022-00064-1)  .. 

500-£nd  (869-022-00065-9)  .. 


20.00 
34.00 
31.00 

21  Parts: 

1-99  (869-022-00066-7) 16.00 

100-169 (869-022-00067-5) 21.00 

170-199 (869-022-00068-3) 21.00 

200-299 (869-022-00069-1) 7.00 

300-499 (869-022-00070-5) 36.00 

500-599 (869-022-00071-3) 16.00 

600-799 (869-O22-O0072-1) 8.50 

800-1299  (869-O22-00073-0) 22.00 

1300-£nd (869-022-00074-8) 13  00 

22  Parts: 

1-299  (869-022-00075-6)  .. 

300-End  (869-022-00076-4)  .. 

23  (869-022-00077-2)  .. 


32.00 
23.00 

21.00 

24  Parts: 

0-199  (869-022-00078-1) 36.00 

200-499 (869-022-00079-9) 38.00 

500-699 (869-022-00080-2) 20.00 

700-1699  (869-022-00081-1) 39.00 

1700-End (869-022-00082-9) 17.00 

25  (869-022-00083-7) 32.00 

26  Parts: 

§§  1 .0- 1-1 .60  (869-022-00084-5) 20  00 

§§1.61-1.169 (869-022-00085-3) 33.00 

§§1.170-1.300 (869-022-00086-1) 24.00 

§§1.301-1400 (869-022-00087-0) 17.00 

§§  1.401-1.440 (869-022-00088-8) 30.00 

§§1.441-1.500  (869-022-00089-6)  22.00 

§§  1.501-1.640 (869-022-00090-0) 21.00 

§§  1.641-1.850 (869-O22-00091-8) 24.00 

§§  1.851-1.907  (869-022-00092-6) 26.00 

§§1.908-1.1000 (869-022-00093-4) 27.00 

§§1.1001-1.1400  (869-022-00094-2) 24D0 

§§1.1401-£nd  (869-022-00095-1) 32.00 

2-29  (869-O22-00096-9) 24.00 

30-39  (869-022-00097-7) 18.00 

40-49  ....„ (869-022-00098-4) 14.00 

50-299 (869-022-00099-3) 14.00 

300-499 (869-022-0010O-1) 24.00 

500-599 (869-022-00101-9) 6.00 


Jon.  1. 

Jon.  1. 

Jon  1, 

Jon.  1 

Jon.  I. 

Jon.  1, 
Jon.  1, 
Jon.  1. 

Jon.  1, 
Jon.  1, 
Jon.  1. 

Apr  1. 
Apr.  1. 
Apr.-l. 

Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 

Apr.  1. 
Apr.  1, 

Apr.  1. 
Apr  1. 
Apr.  1, 

Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 

Apr.  1, 
Apr.  1. 

Apr.  1. 

Apr.  1. 

Apr.  1. 

Apt.  1, 

Apr.  1. 

Apr.  1. 

Apr.  1. 


Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1 
Apr.  1. 
Apt.  1 
Apt.  1. 
Apt.  1. 
Apt.  1. 
Apr.  1 
Apr.  1. 
Apr.  1. 
Apt.  1. 
Apr.  1. 
Apr.  1. 
'Apr.  1, 


994 
994 
994 
994 
994 

994 
994 
994 

994 
994 
994 

994 
994 
994 

994 

994 
994 

994 

994 
994 

994 

994 
994 

994 
994 
994 
994 
994 
994 
994 
994 
994 

994 

994 

994 

994 
994 
994 
994 
994 

994 

994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
990 
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TKI* 


Titto                                   Stock  Number  Price 

600-£nd  (869-022-00102-7) 8.00 

27  Parts: 

1-199  (869-022-00103-5) 36.00 

200-£nd  (869-022-00104-3) 13.00 

28  Parts: 

1-42  (869-022-00 105-1) 27.00 

43-end  (869-022-00106-0)  21.00 

29  Parts: 

0-99  

100^99 

500-899  

900-1899  

1900-1910  (§§1901.1  to 

1910.999)  

1910  (§§  1910.1000  to 

end)  

1911-1925  

1926 

1927-End  


(869-022-00107-8) 21.00 

(869-022-00108-6) 9.50 

(869-022-00109-4) 35.00 

(869-022-00110-8) 17.00 


Revlslort  Date 
Apf.  1,  1994 

Apr.  1.  1994 
Apr.  1,  1994 

July  1.  1994 
July  1,  1994 

July  1.  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 


Title 


Stock  Numt>er 


(869-022-00111-6) 33.00        July  1,  1994 


(869-022-00112-4) 21.00 

(869-022-CO 113-2) 26  00 

(869-022-00114-1) 33.00 

(869-022-00115-9) 36.00 

30  Parts: 

1-199  (869-022-00116-7) 27.00 

200-699 (869-022-001 17-5) 19.00 

700-End  (869-022-00118-3) 27.00 

31  Parts: 

0-199  (869-022-00119-1) 18.00 

200-End  (869-022-00120-5) 30.00 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 

1-190  (869-022-00121-3) 3100 

191-399 (869-022-00122-1) 36,00 

400-629 (869-022-00123-0) 26.00 

630-699 (869-022-00124-8) 14.00 

700-799 (869-022-00125-6) 21.00 

800-£nd  (869-022-00126-4) 22.00 

33  Parts: 

1-124  (869-022-00127-2) 20.00 

125-199 (869-022-00128-1) 26.00 

200-End  (869-022-00129-9) 24.00 

34  Parts: 

1-299  (869-022-00130-2) 28.00 

300-399 (869-022-00131-1) 21.00 

400-End  (869-022-00132-9) 40.00 

35  (869-022-00133-7) 12.00 

36  Parts: 

1-199  (869-022-00134-5) 15.00 

20(Knd  (869-022-00135-3) 37.00 

37  (869-022-00136-1) 20,00 

38  Parts: 

0-17  (869-022-00137-0)  .. 

18-End  (869-022-00138-8)  .. 

39  (869-022-00139-6) 16.00 

40  Parts: 

1-51  .'. (869-022-00140-0) 39,00 

52  (869-022-00141-8) 39,00 

53-59  (869-022-00142-6) 11,00 

60  (869-022-00143-4)  36,00 

61-80  (869-022-00144-2) 41,00 


30,00 
29,00 


81-85  (869-022-00145-1) 

86-99  (869^)22-00146-9) 

100-149 (869-022-00147-7) 

150-189 (869-022-00148-5) 

190-259 (869-022-0014^3) 

260-299 (869-022-00150-7) 

300-399 (869-022-00151-5) 

400-424 (869-022-00152-3) 

425-699 (869-022-00153-1) 

700-789 (869-022-00154-0) 


23,00 
41,00 
39,00 
24,00 
18,00 
36,00 
18,00 
27,00 
30,00 
28,00 


July  1,  1994 

July  1,  1994 

July  1,  1994 

July  1,  1994 

July  1.  1994 
July  1,  1994 
July  1.  1994 

July  1,  1994 
July  1,  1994 

2  July  1,  1984 

2  July  1,  1984 

2  July  1,  1984 

July  1,  1994 

July  1,  1994 

July  1,  1994 

sjuly  1,  1991 

July  1,  1994 

July  1,  1994 

July  1,  1994 
July  1,  1994 
July  1,  1994 

July  1.  1994 
July  1,  1994 
July  1,  1994 

July  1,  1994 

July  1,  1994 
July  1,  1994 

July  1,  1994 

July  1.  1994 
July  1,  1994 

July  1,  1994 

July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 
July  J,  1994 
July  1,  1994 
July  1,  1994 
July  1,  1994 


Price 
27,00 


79(Knd  (869-022-00155-8) 

41  Chapters: 

1,  1-1  to  1-10 13,00 

1.1-11  to  Appendix,  2  (2  Reserved) 13,00 

3-6 

7  ,,. 

8  ... 

9  ... 
10-17 


14.00 

6.00 

4,50 

13,00 

9,50 

18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II.  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  13,00 

1-100  (869-022-00156-6) 9,50 

101  (869-022-00157-4) 29,00 

102-200 (869-022-0015^-2) 15.00 

201-End  (869-022-00159-1) 13,00 

42  Parts: 

1-399  (869-022-00160-4) 24.00 

400-429 (869-019-00161-1) 25,00 

430-End  (869-019-00162-0) 3600 

43  Parts: 

1-999  (869-022-00163-9) 23.00 

1000-3999  (869-019-00164-6) 32,00 

•4000-End  (869-022-00165-5) 14,00 


Revision  Date 

July  1,  1994 

3july  1.  1984 

3  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

J  July  1,  1984 

^July  1,  1984 

iJuly  1,  1984 

iJuly  1,  1984 

'July  1,  1984 

JJuly  1,  1984 

July  1,  1994 

July  1,  1994 

July  1,  1994 

July  1,  1994 

(>:t.  1.  1994 
Oct.  1,  1993 
Oct.  1,  1993 

Oct,  1,  1994 
Oct,  1.  1993 
Oct.  1,  1994 


Stock  Numt>er 


Price      Revision  Date 


46  Parts: 

1-40  (869-019-00171-9) 1800 

41-69  (869-019-00172-7) 16.00 

70-89  (869-019-00173-5) 8.50 

90-139 (869-022-00174-4) 15.00 

140-155 (869-019-00175-1) 12.00 

156-165 (869-019-00176-0) 17,00 

166-199 (869-022-00177-9) 17,00 

200-499 (869-022-001 7ft-7) 21,00 

500-End  (869-019-00179-4) 15,00 

47  Parts: 

0-19  (869-019-00180-8) 24,00 

20-39  (869-019-00181-6) 24,00 

40-69  (869-019-00182-4) 14,00 

70-79  (869-019-00183-2) 23,00 

80-End  (869-019-00184-1) 26,00 

48  Chapters: 

1  (Ports  1-51)  (869-022-0018W)) 36.00 

•1  (Ports  52-99)  (869-022-00186-8) 23,00 

2  (Ports  201-251) (869-022-00187-6) 16,00 

2  (Ports  252-299) (869-022-00188-4) 13,00 

3-6 (869-022-00189-2) 23.00 

7-14  (869-019-0019O-5) 31,00 

15-28  (869-019-00191-3) 31,00 

29-End  (869-022-00192-2) 17,00 

49  Parts: 

1-99  .'. (869-019-00193-0) 23.00 

100-177 (869-019-00194-8) 30,00 

178-199 (869-01 9-00  195hS) 20,00 

200-399 (869-019-00196-4) 27,00 

400-999 (869-019-00197-2) 33,00 

1000-1199  (869-019-00198-1) 18,00 

1200-End : (869-022-00199-0) 15,00 

50  Parts: 

1-199  (869-019-00200-6) 20,00 

200-599 (869-019-00201-4) 21,00 

600-€nd  (869-019-00202-2) 22.00 

CFR  Index  ond  Findings 

Aids (869-022-00053-5) 38,00 


Comptete  1995  CFR  set 883.00 

Microfiche  CFR  Edition: 

Complete  set  (ooe-time  maiing) 188.00 

Cocnptete  set  (one-tinie  ma*ng) 223.00 

Cornplele  set  (one-time  ma*r>g> 244.00 

Sobscriptton  (mailed  as  issued) 264.00 
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NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1.  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records 
Administration. 


Superintendent  of  Docunnents  Order  Form 

Order  Processing  Code: 

7296 


□  YES.  send 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  51 2-2250 


rne subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 


S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  is  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 

Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 
Q  GPO  Deposit  Account     |    |    j    |    |    i    j    j  -  Q 

□  VISA      □  MasterCard      111!     I  (expiration  date) 


Company  or  personal  name 


(Please  type  or  print) 


Additional  addresa/attention  line 


Street  address 


City,  State,  Zip  code 


Thank  you  for  your  orderf 


Daytime  phone  irxduding  area  code 


Purchase  order  number  (optional) 


4.34 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


rOL 


Public  Laws 


104th  Congress,  1st  Session,  1995 


Pamph»et  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  104th  Congress,  1st  Session,  1995. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington.  DC 
20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Superintendent  of  Documents  Subscriptions  Order  Form 
1 1  YES,  enter  my  subscrip»ion(s)  as  follows: 


Ordaf  Proowinq  Code 

*  6216 


Charge  your  order.  Q 
It's  Easy! 


VISA 
To  fax  your  orders  (202)  512-2233 
subscriptions  to  PUBLIC  LAWS  for  the  KMth  Congress,  1st  .Session,  1995  tor  $160  per  .subscription. 


The  total  cost  of  my  order  is  $_ 


International  customers  please  add  25%    Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Riyment: 

I    I  Check  Payable  to  the  Superintendent  ot  Documents 
I    I  GPO  Deposit  Account 


(Company  or  Personal  Name) 


(Ploa.sc  type  or  prini) 


(Addilional  addres.\/ancniion  hne) 


Eii3-n 


(Street  address) 


(Crty,  Slate,  ZIP  Code) 


(DaylHnc  phone  including  area  code) 


(Purchase  Order"  No.) 

VKS    NO 

May  we  RMk«  your  tmmtttMnsts  available  to  other  mailers?  I I    I I 


I    I  VISA  or  MasterCard  Account 


■a 


n 


□ 


(Credit  can!  cupirslinn  dale) 


Thank  you  for 
your  order! 


(Aulh«)rizing  Signature)  <"^) 

Mail  To:     New  Orders,  Superintendent  of  Documents 
P.O.  Box  .T7I954,  Pittsburgh,  PA  15250-7954 


JMI 


rOL 


995 


JMI 


1-31-95 

Vol.  60  Nb.  20 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


Tuesday 
January  31, 1995 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  OC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  $300 


A   FR         UmSE346U    DEC       95 

UMI    SERIALS    ACQUISITIONS 

300    N   ZEEB    RO 

PO    BOX    1346 

ft^4N   ARBOR  MI       48106 


4SlL 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

U.S.  Government  Printing  Office 

(ISSN  0097-63261 


1-31-95 

Vol.  60        No.  20 

Pages  5835-5996 


Tuesday 
January  31,  1995 


JMI 


Briefings  on  How  To  Use  the  Federal  Register 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE: 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 

February  15  at  9:00  am  and  1:30  pm 


Office  of  the  Federal  Register  Conference 
Room.  800  North  Capitol  Street  NW.. 
Washington.  DC  (3  blocks  north  of  Union 
Station  Metro) 
RESERVATIONS:    202-523-4538 


WHEN: 
WHERE: 


RESERVATIONS: 


DALLAS,  TX 

March  30  at  9:00  am 

Conference  Room  7A23 

Earle  Cabell  Federal  Building 

and  Courthouse 

1100  Commerce  Street 

Dallas.  TX  75242 

1-800-366-2998 
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Rules  and  Regulations 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Parts  68  and  800  and  Chapter 
VilM 

Name  Change  and  Amendment  of 
References  To  Reflect  Establishment 
of  the  Grain  Inspection,  Packers  and 
Stockyards  Administration 

action:  Final  rule. 

SUMMARY:  This  rule  amends  7  CFR  parts 
68  and  800  and  chapter  VIII  to  reflect 
the  abolishment  of  the  Federal  Grain 
Inspection  Service  (FGIS)  as  an  agency 
of  the  Department  of  Agriculture  and 
the  transfer  of  its  program  authority  to 
a  newly  created  agency,  the  Grain 
Inspection,  Packers  and  Stockyards 
Administration  (GIPSA). 
EFFECTIVE  DATE:  January  31.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Wollam.  GIPSA-FGIS,  USDA. 
Room  0623  South  Building,  P.O.  Box 
96454,  Washington,  DC,  20090-6454; 
FAX  (202)  720--1628;  telephone  (202) 
720-0292. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Pub.  L.  103-354,  the  Federal  Crop 
Insurance  Reform  and  Department  of 
Agriculture  Reorganization  Act  of  1994, 
the  SeLr-'iriry  of  Agriculture  issued 
Secretary's  Memorandum  1010-1  (SM 
1010-1),  Reorganization  of  the 
Department  of  Agriculture  on  October 
20,  1994.  SM  lOlD-1  orders  the 
abolition  of  the  Federal  Grain  Inspection 
Service  and  the  establishment  of  the 
Grain  Inspection,:Packers  and 


'  The  authority  to  exjPTcise  the  functions  of  the 
Sircrelary  of  Agricultuta  contained  in  the 
Agricultural  Marketing  Act  of  1946.  as  amended  (7 
U.S.C.  1621-1627),  concerning  inspection  and 
standardization  activit|«s  related  to  grain  and 
similar  commodities  a|id  products  thereof  has  been 
delegated  to  the  Administrator,  Grain  Inspection, 
Packers  and  Stockyardp  Administration  {7  U.S.C. 
75a;  7  CFR  68.5). 


IMI 


Stockyards  Administration,  which 
assumes  the  function  previously 
performed  by  FGIS.  This  rule  amends  7 
CFR  parts  68  and  800  and  the  heading 
of  chapter  VIII  to  bring  Agency 
regulations  into  alignment  with  the 
Departmental  reorganization. 

This  rule  relates  to  internal  Agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required,  and  this  rule 
may  be  made  effective  less  than  30  days 
after  pubHcation  in  the  Federal 
Register.  Further,  since  this  rule  relates 
to  internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  Nos.  12778  and  12868.  Finally, 
this  action  is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act.  Pub.  L.  No. 
96-354.  and,  thus,  is  exempt  from  the 
provisions  of  that  Act. 

List  of  Subjects  in  7  CFR  Parts  68  and 
800 

Administrative  practice  and 
procedures.  Grain  inspection,  and 
Agricultural  commodities. 

For  reasons  set  forth  in  the  preamble 
and  background.  7  CFR  chapters  I  and 
VIII  are  amended  as  follows: 

CHAPTER  I— {AMENDED] 

PART  68— REGUU\TIONS  AND 
STANDARDS  FOR  INSPECTION  AND 
CERTIFICATION  OF  CERTAIN 
AGRICULTURAL  COMMODITIES  AND 
THEIR  PRODUCTS 

1.  The  authority  citation  for  Part  68 
continues  to  read  as  follows: 

Authority:  Sees.  202-208,  60  Stat,  1087.  as 
amended  (7  U.S.C.  1621  et  seq.). 

2.  Section  68.1  is  amended  by  revising 
paragraphs  (b)(2)  and  (b)(43)  to' read  as 
follows: 

§  68.1    Meaning  of  terms. 

•         *         *         *         « 

(b)  *   •   * 

(2)  Administrator.  The  Administrator 
of  the  Grain  Inspection,  Packers  and 
Stockyards  Administration  or  any 
person  to  whom  the  Administrator's 
authority  has  been  delegated. 
***** 

(43)  Service.  The  Federal  Grain 
Inspection  Service  of  the  Grain 
Inspection.  Packers  and  Stockyards 
Administration  of  the  United  States 
Department  of  Agriculture. 


CHAPTER  Vlll— GRAIN  INSPECTION, 
PACKERS  AND  STOCKYARD 
ADMINISTRATION  (FEDERAL  GRAIN 
INSPECTION  SERVICE),  DEPARTMENT  OF 
AGRICULTURE 

1.  The  heading  of  the  7  CFR  chapter 
VIII  is  revised  to  read  as  set  forth  above. 

PART  800— GENERAL  REGULATIONS 

2.  The  authority  citation  for  part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  etseq] 

3.  Section  800.0  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(91)  to 
read  as  follows: 

§800.0    Meaning  of  terms. 

•  •        *        •        • 

(b)*  *  • 

(3)  Administrator.  The  Administrator 
of  the  Grain  Inspection.  Packers  and 
Stockyards  Administration  or  any 
person  to  whom  authority  has  been 
delegated. 

•  •        •        *        • 

(91)  Service.  The  Federal  Grain 
Inspection  Service  of  the  Grain 
Inspection.  Packers  and  Stockyards 
Administration  of  the  United  States 
Department  of  Agriculture. 


§  800.0    (Amended] 

4.  Section  800.0  is  further  amended 
by  removing  footnote  1. 

5.  Section  800.2  is  revised  to  read  as 
follows: 

§800.2    Administrator. 

The  Administrator  is  delegated,  from 
the  Secretary,  responsibility  for 
administration  of  the  United  States 
Grain  Standards  Act  and  responsibilities 
under  the  Agricuhural  Marketing  Act  of 
1946  (7  U.S.C.  1621  etseq).  The 
Administrator  is  responsible  for  the 
establishment  of  policies,  guidelines, 
and  regulations  by  which  the  Service  is 
to  carry  out  the  pro\isions  of  the  Act 
and  the  Agricultural  Marketing  Act  of 
1946.  The  regulations  promulgated 
under  the  Agricultural  Marketing  Act  of 
1946  appear  at  part  68  of  this  title  (7 
CFR  part  68).  The  Administrator  is 
authorized  by  the  Secretary  to  take  any 
action  required  by  law  or  considered  to 
be  necessary  and  proper  to  the  discharge 
of  the  functions  and  services  under  the 
Act.  The  Administrator  may  delegate 
authority  to  the  Deputy  Administrator 
and  other  appropriate  officers  and 
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employees.  The  Administrator  may.  in 
emergencies  or  other  circumstances 
which  would  not  impair  the  objectives 
of  the  Act,  suspend  for  period 
determined  by  the  Administrator  any 
provision  of  the  regulations  or  official 
grain  standards.  The  Administrator  may 
authorize  lesearch;  experimentation; 
and  testing  of  new  procedures, 
equipment,  and  handling  techniques  to 
improve  the  inspection  and  weighing  of 
grain.  The  Administrator  may  waive  the 
official  inspection  and  official  weighing 
requirements  pursuant  to  Section  5  of 
the  Act. 

6.  Section  800.7  is  revised  to  read  as 
follows: 

§  80a7    Information  about  the  Service.  Act, 
and  regulations. 

Information  about  the  Grain 
Inspection,  Packers  and  Stockyards 
Administration,  Service,  Act, 
regulations,  official  standards,  official 
criteria,  rules  of  practice,  instructions, 
and  other  matters  related  to  the  official 
inspection  or  Class  X  or  Class  Y 
weighing  of  grain  may  be  obtained  by 
telephoning  or  writing  the  U.S. 
Department  of  Agriculture,  Grain 
Inspection,  Packers  and  Stockyards 
Administration,  P.O.  Box  96454, 
Washington,  D.C.  20090-6454,  or  any 
field  office  or  agency  of  the  Service. 

7.  In  §  800.8  paragraphs  (b),  (d),  and 
(e)  are  revised  to  read  as  follows: 

§800.8    Public  Information. 

•  *         *         •         • 

(b)  Public  inspection  and  copying. 
Materials  maintained  by  the  Service, 
including  those  described  in  7  CFR  1.5, 
will  be  made  available,  upon  a  request 
which  has  not  been  denied,  for  public 
inspection  and  copying  at  the  U.S. 
Department  of  Agriculture,  Grain 
Inspection,  Packers  and  Stockyards 
Administration,  at  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  D.C.  20250.  The  public 
may  request  access  to  these  materials 
during  regular  working  hours,  8:00  a.m. 
to  4:30  p.m.,  est,  Monday  through 
Friday  except  for  holidays. 

•  *        •        •        • 

(d)  Requests  for  records.  Requests  for 
records  under  5  U.S.C.  552(a)(3)  shall  be 
made  in  accordance  with  7  CFR  1.6  and 
shall  be  addressed  as  follows:  Office  of 
the  Administrator,  Grain  Inspection, 
Packers  and  Stockyards  Administration; 
FOLA  Request,  U.S.  Department  of 
Agriculture.  P.O.  Box  96454. 
Washington.  D.C  20090-6454. 

•  •        •         •        • 

(c)  Appeals.  Any  person  whose 
request  under  paragraph  (d)  of  this 
section,  is  denied  shaU  have  the  right  to 
appeal  such  denial  in  accordance  with 


7  CFR  1.13.  Appeals  shall  be  addressed 
to  the  Administrator,  Grain  Inspection. 
Packers  and  Stockyards  Administration, 
FOIA  Appeal,  P.O.  Box  96454, 
Washington.  D.C.  20090-6454. 

Dated:  January  24, 1995. 
James  R.  Baker, 
Administrator. 
(FR  Doc.  95-2219  Filed  1-30-95;  8:45  ami 

BILUNQ  COM  3410-EN-M 


Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  94-059-2] 

Gypsy  Moth  Generally  infested  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  list  of  generally 
infested  areas  under  the  gypsy  moth 
quarantine  and  regulations  by  removing 
and  adding  areas  in  Ohio  and  Virginia. 
These  changes  affected  7  areas  in  Ohio 
and  5  areas  in  Virginia.  These  actions 
were  necessary  to  restrict  the  interstate 
movement  of  regulated  articles  to 
prevent  the  artificial  spread  of  gypsy 
moth  and  to  delete  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles. 
EFFECTIVE  DATE:  March  2, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terry  McGovern,  Operations  Officer, 
Domestic  and  Emergency  Operations. 
Plant  Protection  and  Quarantine, 
APHIS,  USDA.  P.O.  Drawer  810, 
Riverdale,  MD  20738.  The  telephone 
number  for  the  agency  contact  will 
change  when  agency  offices  in 
Hyattsville,  MD,  move  to  Riverdale,  MD. 
during  February.  Telephone:  (301)  436- 
6365  (Hyattsville);  (301)  734-6365 
(Riverdale). 

SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
September  13. 1994  (59  FR  46899- 
46902,  Docket  No.  94-059-1),  we 
amended  the  gypsy  moth  regulations  in 
7  CFR  part  301  by  removing  Franklin 
County  in  Virginia  from  the  list  of 
generally  infested  areas  in  §  301.45-3(a), 
and  by  adding  Carroll,  Cuyahoga, 
Jefferson.  Lucas.  Portage,  Stark,  and 
Summit  Counties  in  Ohio,  and  Bath, 
Greensville,  and  Highland  Counties  and 
the  city  of  Emporia  in  Virginia  to  the  list 


of  generally  infested  areas  in  that 
section. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
November  14,  1994.  We  received  one 
comment  in  favor  of  the  interim  rule. 
The  facts  presented  in  the  interim  rule 
still  provide  a  basis  for  the  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12778.  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultxu^l  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  301.45-3  and 
that  was  published  at  59  FR  46899- 
46902  on  September  13. 1994. 

Authority:  7  U.S.C  150bb.  150dd.  ISOee, 
150ff,  161.  162,  and  164-167;  7  CFR  2.17. 
2.51.  and  371.2(c). 

Done  in  Washington,  DC,  this  25th  day  of 
January  1995. 
Terry  L.  Medley. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  95-2314  Filed  1-30-95;  8:45  ami 
BILUNQ  COOE  9410-34-P 


Commodity  Credit  Corporation 

7  CFR  Part  1435 

RIN  0560-AC98  and  0560-AD41 

1993-Crop  and  1994-Crop  Sugarcane 
and  Sugar  Beets  Price-Support  Loan 
Rates 

agency:  Commodity  Credit  Corporation, 

USDA. 

action:  Final  rule. 

SUMMARY:  The  Sugar  Price-Support 
Program  is  conducted  by  the 
Commodity  Credit  Corporation  (CCC)  in 
accordance  with  Section  206  of  the 
Agricultural  Act  of  1949,  as  amended 
(the  1949  Act).  This  final  rule  amends 
the  regulation  by  setting  forth  1993-crop 
and  1994-crop  loan  rates  to  be  used  in 
administering  the  Sugar  Price-Support 
Program.  The  national  (weighted- 
average)  loan  rate  for  1993-crop  and 
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1994-crop  raw  cane  sugar  shall  be  18.00 
cents  per  pound.  The  national 
(weighted-average)  loan  rate  for  1993- 
crop  refined  beet  sugar  shall  be  23.62 
cents  per  pound  and  for  1994-crop 
refined  bcMst  sugar  shall  be  23.43  cents 
per  pound. 

EFFECTIVE  DATES:  January  31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Colacicco,  Consohdated  Farm 
Service  Agency,  United  States 
Department  of  Agriculture  (USDA),  P.O. 
Box  2415,  Washington,  DC  20013-2415, 
telephone  202-720-7788. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
economically  significant  and  was 
reviewed  by  OMB  under  Executive 
Order  12866.      I  j 

Final  Regulatory  Impact  Analysis 

The  Final  Regulatory  Impact  Analysis 
describing  the  impact  of 
implementation  of  this  rule  is  available 
on  request  from  the  above-named 
individual. 

Federal  Assistance  Program 

The  title  and  number  of  the  federal 
assistance  program,  as  foimd  in  the 
catalogue  of  Federal  Domestic 
Assistance,  to  which  this  final  rule 
applies  are  Commodity  Loans  and 
Piu'chases — 10.031. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  because  the  CCC  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

Environmental  Evaluation 

An  Environmental  Evaluation  with 
respect  to  the  price-support  loan 
program  has  been  completed.  It  has 
been  determined  that  this  action  will 
not  adversely  affect  environmental 
factors  such  as  wildhfe  habitat,  water 
quality,  air  quality,  land  use,  and 
appearance.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  pubUshed  at  48  FR 
29115  (June  24, 1983). 


Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1435 
set  forth  in  this  final  rule  do  not  contain 
information  collections  that  require 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  35). 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule: 
preempt  State  laws  to  the  extent  such 
laws  are  inconsistent  with  the 
provisions  of  this  final  rule;  are  not 
retroactive;  and  are  not  subject  to 
administrative  appeal  remedies. 

Background 

This  final  rule  amends  7  CFR  part 
1435  to  set  forth  the  1993  and  1994 
national  price-support  levels  for  use  in 
administering  CCC  sugar  price-support 
programs.  Section  206  of  the  1949  Act 
provides  that  the  Secretary  of 
Agriculture  (Secretary)  shall  support  the 
price  of  the  1991  through  1997 
domestically  grown  crops  of  sugarcane 
and  sugar  beets  through  nonrecourse 
loans.  Section  206  further  provides  that 
the  Secretary  shall  support  the  price  of 
domestically  grown  sugarcane  at  such 
level  as  the  Secretary  determines 
appropriate,  but  not  less  than  18  cents 
per  pound  for  raw  cane  sugar,  and  that 
the  Secretary  shall  support  the  price  of 
domestically  grown  sugar  beets  at  such 
a  level  that  reflects  an  amount  that  bears 
the  same  relation  to  the  support  level  for 
sugarcane  as  the  weighted  average  of 
producer  returns  for  sugar  beets  bears  to 
the  weighted  average  of  producer 
returns  for  sugarcane  for  the  most  recent 
5-year  period  for  which  data  are 
available,  plus  an  amount  that  covers 
sugar  beet  processor  fixed  marketing 
expenses. 

List  of  Subjects  in  7  CFR  Part  1435 

Loan  programs/agriculture,  Price- 
support  programs.  Reporting  and 
recordkeeping  requirements.  Sugar. 

Accordingly,  7  CFR  part  1435  is 
amended  as  follows: 

PART  1435— SUGAR 

1.  The  authority  citation  for  7  CFR 
part  1435  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421, 1423, 1446g:  15 
U.S.C.  714b  and  714c. 

2.  Section  1435.4  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(e)  and  adding  new  paragraphs  (c)  and 
(d)  to  read  as  follows: 

§  1435.4    Method  of  support  and  loan  rates. 


(c)  The  basic  (weighted  average)  loan 
rates  for  the  1993  crops  of  domestically 
grown: 

(1)  Sugarcane  shall  be  18  cents  per 
poimd  of  raw  cane  sugar;  and 

(2)  Sugar  beets  shall  be  23.62  cents 
per  pound  of  refined  beet  sugar. 

(oj  The  basic  (weighted  average)  loan 
rates  for  the  1994  crops  of  domestically 
grown: 

(1)  Sugarcane  shall  be  18  cents  per 
pound  of  raw  cane  sugar;  and 

(2)  Sugar  beets  shall  be  23.43  cents 
per  poimd  of  refined  beet  sugar. 

•        •        *        *        • 

Signed  in  Washington,  DC,  on  January  26, 
1995. 

Grant  Buntrock, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

(FR  Doc.  95-2318  Filed  1-30-95;  8:45  am] 

BILUNQ  CODE  341(H>S-P 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  51 

[Docket  No.  94-093-2] 

Brucellosis  in  Cattle  and  Bison; 
Payment  of  Indemnity 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 


SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  increased  the  amount  of  Federal 
indemnity  for  brucellosis  reactor  and 
brucellosis-exposed  cattle  and  bison 
destroyed  during  herd  depopulation, 
and  that  increased  the  amount  of 
Federal  indemnity  for  cattle  and  bison 
destroyed  after  being  sold  or  traded 
from  a  herd  subsequently  found  to  be 
affected  with  brucellosis.  These  actions 
were  necessary  to  give  owners  sufficient 
financial  incentive  to  promptly  destroy 
brucellosis-affected  cattle  and  bison,  in 
order  to  accelerate  the  eradication  of 
brucellosis  in  the  United  States  and  to 
protect  other  cattle  and  bison  from 
brucellosis. 

EFFECTIVE  DATE:  March  2.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
M.  J.  Gilsdorf,  National  Brucellosis 
Epidemiologist,  Cattle  Diseases  and 
Surveillance  Staff,  Veterinary  Services, 
APHIS,  USDA,  P.O.  Drawer  810, 
Riverdale,  MD  20738.  The  telephone 
number  for  the  agency  contact  will 
change  when  agency  offices  in 
Hyattsville,  MD.  move  to  Riverdale,  MD, 
during  February  1995.  Telephone:  (301) 
436-4918  (Hyattsville);  (301)  734-7708 
(Riverdale). 


5838         Federal  Register  /  Vol.  60,  No.  20  /  Tuesday,  January  31,  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  Na  20  /  Tuesday.  January  31,  1995  /  Rules  and  Regulations         5839 


SUPPLEMENTARY  INFORMATION: 
Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
October  17, 1994  (59  FR  52233-52235. 
Docket  No.  94-093-1).  we  amended  the 
regulations  regarding  payment  of 
indemnity  in  9  CFR  part  51  to  increase 
the  amount  of  Federal  indemnity  for 
brucellosis  reactor  and  brucellosis- 
exposed  cattle  and  bison  destroyed 
during  herd  depopulation,  and  to 
increase  the  amount  of  Federal 
indemnity  for  cattle  and  bison  destroyed 
after  being  sold  or  traded  from  a  herd 
that  is  subsequently  found  to  be  affected 
with  brucellosis. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
December  16, 1994.  We  did  not  receive 
any  comments.  The  facts  presented  in 
the  interim  rule  still  provide  a  basis  for 
the  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  FlexibiUty  Act. 
Executive  Orders  12372  and  12778.  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  0  CFR  Part  51 

Animal  diseases.  Cattle,  Hogs, 
Indemnity  payments.  Reporting  and 
recordkeeping  requirements. 

PART  51— ANIMALS  DESTROYED 
BECAUSE  OF  BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  part  51  and 
that  was  published  at  59  FR  52233- 
52235  on  October  17. 1994. 

Authoritjn  21  U.S.C  111-113, 114. 114a. 
114a-l.  120, 121, 125.  and  134b;  7  CFR  2.17. 
2.51.  and  371.2(d). 

Done  in  Washington.  DC,  this  25th  day  of 
January  1995. 

Terry  L.  Medley, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  95-2316  Filed  1-30-95:  8:45  am) 
BIUINQ  C006  341»<a4-^ 
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DEPARTMENT  OF  ENERGY 

Office  of  Environment,  Safety  and 
Health 

10  CFR  Part  602 

Epidemiology  and  Other  Health 
Studies  Financial  Assistance  Program 

AGENCY:  Office  of  Environment,  Safety 
and  Health,  Department  of  Energy. 
action:  Final  rule. 

SUMMARY:  The  Department  of  Energy 
(DOE)  Office  of  Environment,  Safety  and 
Health  (EH)  is  issuing  a  rule  to 
implement  an  Epidemiology  and  Other 
Health  Studies  Financial  Assistance 
Program.  The  rule  will  support  EH  use 
of  financial  assistance  awards  when 
they  are  the  appropriate  instruments  for 
programmatic  activities.  The  rule  will 
also  facilitate  a  fully  open  and 
competitive  process  for  obtaining 
financial  assistance  awards.  This  action 
is  taken  to  support  EH's  mission  to 
protect  the  health  of  DOE  workers,  as 
well  as  other  individuals  associated 
with  energy  production,  transmission, 
and  use. 

EFFECTIVE  DATE:  The  final  rule  is 
effective  March  2, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Heather  Stockwell,  Acting  Director, 
Office  of  Epidemiology  and  Health 
Surveillance  (EH-42),  U.S.  Department 
of  Energy.  Washington.  DC  20585; 
facsimile:  301-903-4677;  telephone: 
301-903-3721. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  Discussion  of  Comments  on  Proposed  Rule 

III.  Final  Rule 

IV.  Regulatory  Review 

V.  Review  under  the  Regulatory  Flexibility 

Act 

VI.  Review  under  the  Paperwork  Reduction 

Act 

VII.  Review  under  the  National 
Environmental  Policy  Act 

VIII.  Intergovernmental  Review 

IX.  Review  under  Executive  Order  12612 

X.  Review  under  Executive  Order  12778 

XI.  Catalog  of  Federal  Assistance 

I.  Introduction 

DOE  is  amending  chapter  II  of  title  10 
of  the  Code  of  Federal  Regulations  (CFR) 
by  adding  a  new  part  602  for  use  of 
financial  assistance  awards  to  support 
the  EH  program  of  epidemiology  and 
othar  health-related  research.  EH  health- 
related  financial  assistance  awards 
previously  were  made  under  provisions 
of  the  generally  applicable  1X)E 
Financial  Assistance  Rules  (10  CFR  part 
600).  Part  600  provides  basic  DOE 
procedures  for  the  award  and 


administration  of  financial  instnunents, 
but  does  not  contain  program-specific 
requirements  for  particular  types  of 
financial  assistance  awards.  Part  602 
builds  on  and  supplements  part  600  by 
describing  the  special  needs  and 
requirements  of  the  EK  Epidemiologic 
and  Other  Health  Studies  Financial 
Assistance  Program.  Because  the  rules 
work  together,  it  is  necessary  to  refer  to 
both  part  600  and  this  proposal  to 
obtain  a  comprehensive  picture  of 
program  procediu^s.  The  rule,  in 
conjunction  with  part  600.  provides  a 
framework  for  an  ongoing, 
comprehensive  program  for  the  receiptr 
review,  and  evaluation  of  award 
applications,  and  provides  specific 
guidance  for  pre-  and  post-award 
administration.  A  discussion  of  the 
major  provisions  of  the  rule,  organized 
by  rule  section,  follows. 

II.  Discussion  of  Comments  on 
Proposed  Rule 

DOE  issued  a  proposed  rule  in  the 
Federal  Register  on  October  18,  1993, 
158  FR  53671)  to  amend  existing 
regulation  10  CFR  part  600  to  support 
EH  use  of  financial  assistance  awards 
when  they  are  the  appropriate 
instruments  for  programmatic  activities. 
The  proposed  rule  was  to  also  facilitate 
a  fully  open  and  competitive  process  for 
obtaining  financial  assistance  awards. 
Comments  were  requested  through 
November  17,  1993.  DOE  received 
written  comments  from  two  university 
research  administration  offices. 

One  commentator  stated  that  the 
proposed  rules  appear  reasonable  and 
expressed  willingness  to  work 
productively  with  DOE.  The  other 
commentator  expressed  concern  about 
£H  having  a  financial  assistance  rule 
separate  from  other  DOE  program 
offices.  The  correspondent  noted  that 
Federal  agencies  are  now  required  to 
eliminate  unnecessary  internal 
management  regulations  and  questioned 
the  need  for  the  proposed  EH  rule.  The 
commentator  urged  DOE  to  withdraw 
the  proposed  rule  and  to  administer  the 
Epidemiology  and  Other  Health  Studies 
Financial  Assistance  Program  under  the 
existing  Office  of  Energy  Research 
Financial  Assistance  Rule  (10  CFR  part 
605).  Noting  that  the  proposed  rule  is 
similar  to  10  CFR  part  605,  the 
commentator  suggested  that  EH  issue 
annual  program  announcements  under 
that  existing  rule. 

DOE  has  decided  not  to  withdraw  the 
rule  for  three  reasons.  First,  DOE  needs 
program-specific  financial  assistance 
rules  to  address  unique  mission 
requirements.  Section  602.5,  for 
example,  describes  specific  EH  program 
areas.  Focusing  upon  the  health  of  the 


DOE  workforce  and  related  issues,  these 
program  areas  are  distinct  bx)m  those  of 
other  1X)E  offices.  In  light  of  the 
Secretary  of  Energ^-'s  emphasis  on 
protecting  worker  and  community 
health,  DOE  must  have  a  targeted 
financial  assistance  mechanism  to 
ensure  these  areas  are  properly 
supported.  Further,  section  602.9 
commits  DOE  to  use  independent 
evaluators  to  ensure  credible  and 
inclusive  peer  review.  This  explicit 
commitment  is  essential,  given  the  high 
degree  of  public  and  congressional 
interest  in  occupational  and 
environmental  health  studies  pertaining 
to  DOE. 

Second,  DOE  is  ciurently  reviewing 
its  financial  assistance  rules  under 
Executive  Order  12861.  Some  of  the 
revisions  may  eliminate  the  need  for 
separate  program  rules  by  better 
accomodating  the  desire  of  assistance 
programs  to  address  their  unique 
mission  in  the  use  of  financial 
assistance. 

Third,  the  large  majority  of  DOE 
financial  assistance  regulations  are 
already  in  place  at  10  CFR  part  600. 
This  means  that  nearly  all  the 
requirements  for  audits,  patents, 
financial  management,  and  many  other 
administrative  activities  remain 
unaffected  by  the  EH  rule.  The  EH  rule 
merely  defines  a  narrow,  but  significant, 
range  of  programmatic  needs. 
Codification  of  these  needs  will  help 
those  seeking  financial  assistance  to 
understand  EH  mission  requirements 
and  to  develop  effective  proposals  to 
address  these  requirements. 

UI.  Final  Rule 

Section  602.1  defines  the  purpose  and 
scope  of  part  602  as  setting  policies  and 
procedures  for  award  and 
administration  of  EH  health  related 
research,  education/training, 
conferences,  and  communication 
activities  through  financial  assistance 
awards. 

Section  602.2  establishes 
appUcability,  stating  that  part  602 
requirements  apply  to  awards  made  on 
or  after  the  effective  date  of  the  rule.  It 
also  states  that  part  602  supplements 
and  does  not  replace  10  CFR  part  600. 

Section  602.3  defines  terms  used  in 
the  rule.  As  definitions  in  10  CFR  part 
600  apply  to  teims  in  part  602,  it  was 
unnecessary  to  provide  definitions 
except  for  a  few  terms  with  special 
meaning  for  the  EH  program  of 
epidemiologic  and  other  health  studies. 

Section  602.4  governs  deviations  fh)m 
the  rule.  It  allows  for  single-case 
deviations  from  part  602  if  authorized 
by  the  Assistant  Secretary  for  EH,  the 
Head  of  the  Contracting  Activity,  or 


their  designees.  There  is  no  provision 
for  class  deviation.  If  a  proposed  single- 
case  deviation  from  part  602  is  also  a 
deviation  fi-om  10  CFR  part  600,  the 
provisions  for  deviations  contained  in 
both  rules  will  apply.  Section  602.4 
allows  for  program  control  over  single- 
case  deviations  of  a  purely  program 
nature,  but  assures  that  deviations 
relating  to  generic  provisions  are  also 
authorized  pursuant  to  the  procedures 
contained  in  the  generic  rules. 

Section  602.5  establishes  that 
research,  education/training, 
conferences,  and  communication 
activities  in  various  EH  program  areas 
are  eligible  for  awards  under  part  602. 
The  program  areas  are  listed  in  the 
section  and  may  be  expanded  by 
Federal  Register  notice. 

Section  602.6  sets  forth  eligibility  for 
awards.  The  only  categorical  restriction 
pertains  to  Federal  agencies.  DOE 
anticipates  that  most  recipients  will 
participate  through  institutions  because 
of  the  substantial  material  and  business 
management  resoiu'ces  needed  to 
conduct  projects  under  the  program. 

Section  602.7  establishes  procedures 
relating  to  award  solicitation,  including 
mechanisms  to  publicize  award 
availability  and  distribute  application 
forms  and  other  information.  The 
section  also  states  that  DOE  reserves  the 
right  to  fund,  in  whole  or  in  part,  any. 
all.  or  none  of  the  appHcations 
submitted  imder  award  solicitations. 
Section  602.8  sets  forth  provisions 
and  procedures  required  to  apply  for  an 
award,  including  prescribed  forms  and 
other  information  requirements. 
Nothing  in  this  section  or  in  10  CFR  part 
600  will  prohibit  appropriate  contacts 
between  potential  applicants  and  DOE 
staff  prior  to  submission  of  applications. 
Such  contacts  may  include  discussions 
of  broad  advice  on  research  areas  of 
interest  or  administrative  procedures. 
Requests  for  information  that  might 
provide  an  unfair  competitive  advantage 
are  not  permitted.  * 

Section  602.9  describes  procediues 
for  apphcation  evaluation  and  selection. 
While  DOE  employees  will  evaluate  the 
applications  and  make  award  selections, 
every  effort  will  be  made  to  use 
reviewers  apart  from  DOE  employees 
and  contractors.  Use  of  outside 
reviewers  will  ensure  that  the  best 
experts  are  available  to  conduct 
technical  evaluations  and  will  also 
ensure  open  and  credible  peer  review  of 
applications.  This  is  also  in  keeping 
with  the  Federal  Government's  tradition 
of  using  a  broad  range  of  peer  reviewers 
to  evaluate  the  scientific  and  technical 
merit  of  research  proposals. 

Section  602.9(d)  sets  forth  the 
evaluation  criteria.  They  are  necessarily 


broad  because  of  the  wide  variety  of 
projects  and  approaches  anticipated.  ' 

The  criteria  are  consistent  with  those 
used  by  other  DOE  offices  and 
Government  agencies  in  similar 
programs.  Section  602.9(d)(5)  will 
permit  DOE  to  establish,  in  a  notice  of 
availability  or  separate  solicitation, 
evaluation  criteria  coosistent  with  the 
purpose  of  part  602  other  than  those 
listed  in  the  rule. 

Section  602.9(g)  states  that  selection 
of  applications  for  award  will  be  based 
upon  findings  of  technical  evaluations, 
including  peer  reviews.  These 
evaluations  will  be  conducted  according 
to  procedures  specified  in  Uie  EH  Merit 
Review  System,  which  was  published  as 
a  Program  Notice  in  the  Federal 
Register  on  November  25, 1992. 

Section  602.10  sets  forth  certain 
additional  requirements  that  are  not 
specifically  addressed  in  10  Cn^  part 
600.  The  section  requires  recipients 
performing  research  involving  human 
subjects,  recombinant  DNA  molecules 
(and/or  organisms  and  viruses 
containing  recombinant  DNA 
molecules)  or  warm-blooded  animals  to 
comply  with  certain  Federal 
requirements.  While  these  concerns  are 
not  common  under  DOE-funded 
projects,  they  require  special  attention 
because  of  their  importance.  The 
treatment  of  these  matters  is  similar  to        "^ 
that  required  by  other  Federal  agencies. 

Section  602.11  provides  for  a  project 
period  that  is  long  and  Hexible  enough 
to  accommodate  research.  Measurable 
results  often  take  years  and  cannot  be 
accurately  predicted.  On  the  other  hand. 
DOE  must  assure  adequate 
programmatic  review.  Accordingly, 
initial  project  periods  of  up  to  3  years 
will  be  the  norm.  Project  periods  may 
exceed  5  years  only  if  DOE  makes  a 
renewal  award  or  allows  an  extension. 
To  assure  adequate  financial 
accountability  and  review,  section 
602.11(b)  provides  a  general  budget 
period  of  12  months,  which  is  the  norm 
as  provided  under  10  CFR  600.106.  To 
allow  for  those  projects  that  are  not 
suited  to  this  limitation.  DOE  may  allow 
for  a  budget  period  of  24  months. 

Section  602.12  establishes  that  cost 
sharing,  while  always  welcome,  is  not  a 
factor  in  evaluating  or  selecting 
applications  under  the  program.  DOE 
wishes  to  fund  the  best  projects,  not  just 
those  of  institutions  capable  of  cost 
sharing  arrangements. 

Section  602.13  states  that  DOE  is 
liable  only  for  the  funds  noted  in  the 
Notice  of  Financial  Assistance  Award. 
No  additional  obhgations  are  required  to 
support  or  extend  a  specific  award. 

Section  602.14  allows  fee  payment  to 
small  business  concerns  under 
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appropriate  circurastances  to  permit  all 
qualified  parties  to  participate  in  the 
program.  In  establishing  the  need  for 
and  the  amount  of  any  such  fee,  the 
intrinsic  benefits  of  an  award  provided 
to  the  recipient,  such  as  advance 
payments  and  title  to  property,  will  be 
taken  into  consideration. 

Section  602.15  establishes  that  DOE 
will  not  provide  indirect  costs  for 
conferences  and  scientific/technical 
meetings.  Conferences  and  meetings  do 
not  require  the  institutional 
infrastructure  needed  to  support 
research  projects. 

Section  602.16  sets  forth  requirements 
pertaining  to  national  security  classified 
information.  DOE  does  not  intend  this 
program  to  use  or  develop  classified 
information.  If  projects  develop 
information  that  may  be  classified,  the 
section  provides  requirements  for  its 
handling  and  review.  Such  projects  may 
be  terminated  by  mutual  agreement. 

Since  the  initial  publication  of  this 
rule  the  designated  title  of  this  ofHcial 
has  been  changed  from  Director  of 
ClassiHcation  to  Director  of  De- 
classification. 

Section  602.17  describes  requirements 
for  project  continuation  funding  and 
reporting.  This  section  outlines  the 
varieties  of  reports  required  for  project 
accounting  and  budgeting.  A  table 
summarizing  the  types  of  reports,  time 
for  submission,  and  number  of  copies  is 
set  forth  in  Appendix  A  to  this  part. 

Section  602.18  encourages 
participants  to  disseminate  project 
results  promptly  and  will  allow  DOE  to 
waive  technical  reporting  requirements 
if  the  information  is  published  or 
accepted  for  publication  in  an 
appropriate  journal. 

Section  602.19  establishes 
requirements  for  project  records  and 
data.  Because  DOE  is  committed  to  the 
preservation  and  sharing  of  information 
with  potential  value  for  research  or 
other  purposes,  projects  are  required  to 
implement  proper  data  and  records 
management  procedures.  These 
procedures  shall  include  development 
and  maintenance  of  documentation  for 
electronic  data.  The  section  also 
requires  award  recipients  to  comply 
with  designated  DOE  records  and  data 
management  needs,  including  providing 
information  to  the  Comprehensive 
Epidemiologic  Data  Resource  or  to 
another  repository,  as  DOE  directs. 

rv.  Regulatory  Review 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  "Regulatory  Planning  and 
Review."  (58  FR  51735,  October  4. 
1993).  Accordingly,  today's  action  was 


not  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 

V.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L.  96-354.  95  Stat.  1164).  which 
requires  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities;  i.e..  sm9ll  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  DOE  concluded  that  this 
rule  would  only  affect  small  entities  as 
they  apply  for  and  receive  awards  and 
does  not  create  additional  economic 
impacts  on  such  entities.  Accordingly. 
DOE  certifies  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
and,  therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

VI.  Review  Under  the  Paperwork 
Reduction  Act 

OMB  has  approved  information 
collection  requirements  under  this  rule 
under  control  numbers  1910-0400  and 
1910-1400. 

VII.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  is  categorically  excluded 
under  the  DOE  National  Environmental 
Policy  Act  (NEPA)  regulations  (10  CFR 
part  1021,  appendix  A  to  subpart  D) 
from  preparation  of  either  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement  under 
the  NEPA  of  1969  (42  U.S.C.  4321,  et. 
seq.  [1976])  as  a  rulemaking  establishing 
application  and  review  procedures  for 
grants  and  cooperative  agreoments. 

VIII.  Intergovernmental  Review 

This  program  is  generally  not  subject 
to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  by  10  CFR  part  1005. 
However,  certain  applications  for 
financial  assistance  awards  may  require 
this  review.  Such  applications, 
including  those  from  governmental  or 
nongovernmental  entities  that  involve 
research,  development,  or 
demonstration  activities,  are  subject  to 
the  provisions  of  the  Executive  Order 
and  10  CFR  part  1005  when  such 
activities:  (1)  have  a  unique  geographic 
focus  and  are  directly  relevant  to  the 
goverrunental  responsibilities  of  a  State 
or  local  government  within  the 
geographic  area;  (2)  necessitate 
preparation  of  an  Environmental  Impact 
Statement  under  NEPA;  or  (3)  are  to  be 


initiated  at  a  particular  site  or  location 
and  require  unusual  measures  to  limit 
the  possibility  of  adverse  exposure  or 
hazard  to  the  general  public.  Entities 
planning  to  submit  such  applications 
should  contact  the  Office  of 
Epidemiology  and  Health  Surveillance 
(EH-42).  U.S'.  Department  of  Energy. 
Washington,  DC  20585  for  further 
information. 

IX.  Review  Under  Executive  Order 
12612 

Executive  Order  12612  requires 
review  of  regulations  or  rules  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
Government.  This  rule  amends,  by 
addition  of  a  new  part,  existing 
regulations  for  a  financial  assistance 
program  to  stimulate  research  and 
development.  There  will  not  be  any 
substantial  direct  effects  on  States. 

X.  Review  Under  Executive  Order 
12778 

Section  2  of  E.xecutive  Order  12778 
instructs  each  agency  to  adhere  to 
certain  requirements  in  promulgating 
new  regulations  and  reviewing  existing 
regulations.  These  requirements,  set 
forth  in  sections  2(a)  and  (b)(2),  include 
eliminating  drafting  errors  and  needless 
ambiguity,  drafting  the  regulations  to 
minimize  litigation,  providing  clear  and 
certain  legal  standards  for  affected 
conduct,  and  promoting  simplification 
and  burden  reduction.  Agencies  are  also 
instructed  to  make  every  reasonable 
effort  to  ensure  that  the  regulation: 
specifies  clearly  any  preemptive  effect, 
effect  on  existing  Federal  law  or 
regulation,  and  retroactive  effect; 
describes  any  administrative 
proceedings  to  be  available  prior  to 
judicial  review  and  any  provisions  for 
the  exhaustion  of  such  administrative 
proceedings;  and  defines  key  terms. 
DOE  certifies  that  today's  proposal 
meets  the  requirements  of  sections  2(a) 
and  (b)  of  Executive  Order  12778. 

XI.  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  Epidemiology 
and  Other  Health  Studies  Financial 
Assistance  Program  is  81.108. 

List  of  Subjects  in  10  CFR  Part  602 

Energy,  Grant  programs — health. 
Health,  Medical  research.  Occupational 
safety  and  health.  Reporting  and 
recordkeeping  requirements,  Research. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  II  of  title  10  CFR  is 


a.s 


amended  by  adding  a  new  part  R02. 
set  forth  below 

Issued  in  Washington,  DC:.  on  Janiiar)'  IB. 
I«q5. 

Tara  OToole. 

Assistant  Secretary  Environment.  Safety  and 
Health.  • 

Chapter  II  of  title  10  CFR  is  amended 
by  adding  part  602  to  read  as  follows: 

PART  602— EPIDEMIOLOGY  AND 
OTHER  HEALTH  STUDIES  FINANOAL 
ASSISTANCE  PROGRAM 


Sec. 

602.1 

602.2 

602.3 

602.4 

602.5 


602.7 

602.8 

602.9 

602.10 

602.11 

602.12 

602.13 

602.14 

602.15 

602.16 

602.17 


Purpose  dnd  scope. 
Applicability. 
DeRnitions. 
Deviations. 

Epidemiology  and  Other  Health 
Studies  Financial  Assistance  Prograjn. 
602.6    Eligibility. 
Solicitation. 

Application  requirements. 
Application  evaluation  and  selection. 

Additional  requirements. 

Funding. 

Cost  sharing. 

Limitation  of  DOE  liability. 

Fee. 

Indir«ct  cost  limitations. 

National  security. 

Continuation  fiindingand  reporting 
requirements. 

602.18  Dissemination  of  results. 

602. 1 9  Records  8  nd  data. 
Appendix  A  to  Part  602 — Schedule  of 

Renewal  Applications  and  Reports 
Authority:  42  U  S.C.  2051:  42  U.S.C.  5817; 
42  U.S.C  5901-5920:  42  U.S.C  7254  and 
7256;  31  U.S.C.  6301-6308. 

§  602. 1    Purpose  and  scope. 

This  part  sets  forth  the  policies  and 
procedures  applicable  to  the  award  and 
administration  of  grants  and  cooperative 
agreements  by  DOE  (through  the  Office 
of  Environment,  Safety  and  Health  or 
any  office  to  which  its  functions  are 
subsequently  redclegated)  for  health 
related  research,  education/training, 
conferences,  communication,  and 
related  activities. 

§602.2    Applicability. 

(a)  This  part  applies  to  all  grants  and 
cooperative  agreements  awarded  after 
the  effective  date  of  this  rule. 

(b)  Except  as  otherwise  provided  by 
this  part,  the  award  and  administration 
of  grants  and  cooperative  agreements 
.shall  be  governed  by  10  CFR  part  600 
(DOE  Financial  Assistance  Rules). 

§602.3    Definitions. 

In  addition  to  the  definitions 
provided  in  10  CFR  part  600.  the 
following  definitions  are  provided  for 
purposes  of  this  part: 

Conference  and  communication 
activities  means  scientific  or  technical 


conferences,  symposia,  workshops, 
seminars,  public  meetings,  publications, 
video  or  slide  shows,  and  other 
pre.sentations  for  the  purpose  of 
communicating  or  exchanging 
information  or  views  pertinent  to  DOE. 

DOE  means  the  United  States 
Department  of  Energy. 

Education/Training  means  support  for 
education  or  related  activities  for  an 
individual  or  organization  that  will 
enhance  educational  levels  and  skills,  in 
particular,  scientific  or  technical  areas 
of  interest  to  DOE. 

Epidemiology  and  Other  Health 
Studies  means  research  pertaining  to 
potential  health  effects  resulting  from 
IX)E  or  predecessor  agency  operations 
or  from  any  aspect  of  energy  production, 
transmission,  or  use  (including 
electromagnetic  fields)  in  the  United 
States  and  abroad.  Related  systems  or 
activities  to  enhance  these  areas,  as  well 
as  other  program  areas  that  may  be 
described  by  notice  published  in  the 
Federal  Register,  are  also  included. 

Principal  investigator  means  the 
scientist  or  other  individual  designated 
by  the  recipient  to  direct  the  project. 

Research  means  basic  and  applied 
research  and  that  part  of  development 
not  related  to  the  development  of 
specific  systems  or  products.  The 
primary  aim  of  research  is  scientific 
study  and  experimentation  directed 
toward  advancing  the  state  of  the  art  or 
increasing  knowledge  or  understanding 
rather  than  focusing  on  a  specific 
system  or  product. 

§602.4    Deviations. 

(a)  Single-case  deviations  from  this 
part  may  be  authorized  in  writing  by  the 
Assistant  Secretary  ^or  Environment. 
Safety  and  Health,  the  Head  of  the 
Contracting  Activity,  or  their  designees, 
upon  the  written  request  of  DOE  staff, 
an  applicant  for  award,  or  a  recipient.  A 
request  from  an  applicant  or  a  recipient 
must  be  submitted  to  or  through  the 
cognizant  contracting  officer. 

(b)  VVhenpver  a  proposed  deviation 
from  this  part  would  be  a  deviation  from 
10  CFR  part  600,  the  deviation  must  also 
be  authorized  in  accordance  with  the 
procedures  prescribed  in  that  part. 

§  602.5    Epidemiology  and  Other  Heattti 
Studies  Finartcial  Assistance  Program. 

(a)  DOE  may  issue  under  this  part 
awards  for  research,  education/training, 
conferences,  communication,  and 
related  activities  in  the  Office  of 
Environment.  Safety  and  Health 
program  areas  set  forth  in  paragraph  (b) 
of  this  section. 

(b)  The  program  areas  are: 

(1)  Health  experience  of  DOE  and 
DOE  contractor  workers; 


(2)  Health  experience  of  populations 
living  near  IX)E  facilities; 

(3)  Workers  exposed  to  toxic 
substances,  such  as  beryllium; 

(4)  Use  of  biomarkers  to  recognize 
exposure  to  toxic  substances: 

(5)  Epidemiology  and  other  health 
studies  relating  to  energy  production, 
transmission,  and  use  (including 
electromagnetic  fields)  in  the  United 
States  and  abroad; 

(6)  Compilation,  documentation, 
management,  use.  and  analysis  of  data 
for  the  DOE  Comprehensive 
Epidemiologic  Data  Resource;  and 

(7)  Other  systems  or  activities 
enhancing  these  areas,  as  well  as  other 
program  areas  as  may  be  described  by 
notice  published  in  the  Federal 
Register. 

§602.6    Eligibility. 

Any  individual  or  entity  other  than  a 
Federal  agency  is  eligible  for  a  grant  or 
cooperative  agreement.  An  unaffiliated 
individual  is  also  eligible  for  a  grant  or 
cooperative  agreement. 

§602.7    Sotidtation. 

(a)  The  Catalog  of  Federal  Domestic 
Assistance  number  for  10  CFR  part  602 
is  81.108  and  its  solicitation  control 
number  is  EOHSFAP  10  CFR  part  602. 

(b)  An  application  for  a  new  or 
renewal  award  imder  this  solicitation 
may  be  submitted  at  any  time  to  DOE  at 
the  address  specified  in  paragraph  (c)  of 
this  section.  New  or  renewal 
appHcations  shall  receive  consideration 
for  funding  generally  within  6  months 
but,  in  any  event,  no  later  than  12 
months  from  the  date  of  receipt  by  IX)E. 

(c)  Except  as  otherwise  provided  in  a 
notice  of  availability,  applicants  may 
obtain  application  forms,  described  in 
602.8(b)  of  this  part,  and  additional 
information  from  the  Office  of 
Epidemiology  and  Health  Surveillance 
(EH-42),  U.S.  Department  of  Energy. 
Washington,  DC  20585,  (301)  903-5926. 
and  shall  submit  applications  to  the 
-same  address. 

(d)  DOE  will  publish  program  notices 
in  the  Federal  Register  regarding  the 
availability  of  epidemiology  and  other 
health  studies  financial  assistance.  DOE 
may  also  use  other  means  of 
communication,  as  appropriate,  such  as 
the  publication  of  notices  of  availability 
in  trade  and  professional  journals  and 
news  media. 

(1)  Each  notice  of  availability  shall 
cite  this  part  and  shall  include: 

(i)  The  Catalog  of  Federal  Domestic 
Assistance  number  and  solicitation 
control  number  of  the  program; 

(ii)  The  amount  of  money  available  or 
estimated  to  be  available  for  award; 

(iii)  The  name  of  the  responsible  DOE 
program  official  to  contact  for  additional 
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information  and  an  address  where 
application  forms  may  be  obtained; 

(iv)  The  address  for  submission  of 
apphcations;  and 

(v)  Any  evaluation  criteria  in  addition 
to  those  set  forth  in  §  602.9  of  this  part. 

(2)  The  notice  of  availability  may  also 
include  any  other  relevant  information 
helpful  to  applicants  such  as: 

(i)  Program  objectives; 

(ii)  A  project  agenda  or  potential  area 
of  project  initiatives; 

(iii)  Problem  areas  requiring 
additional  effort;  and 

(iv)  Any  other  information  that 
identifies  areas  in  which  grants  or 
cooperative  agreements  may  be  made. 

(e)  DOE  is  under  no  obligation  to  pay 
for  any  costs  associated  with  the 
preparation  or  submission  of 
applications. 

(fl  DOE  reserves  the  right  to  fund,  in 
whole  or  in  part,  any,  all.  or  none  of  the 
applications  submitted. 

(g)  To  be  considered  for  a  renewal 
award  under  this  part,  an  incumbent 
recipient  shall  submit  a  continuation  or 
renewal  application,  as  provided  in 
§602.8  (c)  and  (h)  of  this  part. 

§  602.8    Application  requirements. 

(a)  An  original  and  seven  copies  of  the 
application  for  initial  support  must  be 
submitted,  except  that  State  and  local 
governments  and  Indian  tribal 
goverrunents  shall  not  be  required  to 
submit  more  than  the  original  and  two 
copies  of  the  application. 

(b)  Each  new  or  renewal  application 
in  response  to  this  part  must  include: 

(1)  An  application  face  page,  DOE 
Form  4650.2  {approved  by  OMB  under 
OMB  Control  No.  1910-1400).  However, 
the  face  page  of  an  application 
submitted  by  a  State  or  local 
government  or  an  Indian  tribal 
government  shall  be  the  face  page  of 
Standard  Form  424  (approved  by  OMB 
under  OMB  Control  Number  0348- 
0043). 

(2)  A  detailed  description  of  the 
proposed  project,  including  its 
objectives,  its  relationship  to  DOE's 
program,  its  impact  on  the  environment, 
if  any,  and  the  applieant's  plan  for 
carrying  it  out. 

(3)  Detailed  information  about  the 
background  and  experience  of  the 
recipients  of  funds  or,  as  appropriate, 
the  principal  investigator(s)  (including 
references  to  publications),  the  facilities 
and  experience  of  the  applicant,  and  the 
cost-sharing  arrangements,  if  any. 

(4)  A  detailed  budget  for  the  entire 
proposed  period  of  support  with  written 
justification  sufficient  to  evaluate  the 
itemized  list  of  costs  provided  on  the 
entire  project.  Applicants  should  note 
the  following  when  preparing  budgets: 


(i)  Numerical  details  on  items  of  cost 
provided  by  State  and  local  government 
and  Indian  tribal  government  applicants 
shall  be  on  Standard  Form  424A, 
"Budget  Information  for  Non- 
Construction  Programs"  (approved 
under  OMB  Control  No.  0348-0044).  All 
other  applicants  shall  use  budget  forms 
ERF  4620.1  (approved  by  OMB  under 
Control  No.  1910-1400). 

(ii)  DOE  may,  subsequent  to  receipt  of 
an  application,  request  additional 
budgetary  information  fi-om  an 
applicant  when  necessary  for 
clarification  or  make  informed  pre- 
award  determinations  under  10  CFR 
part  600. 

(5)  Any  pre-award  assurances 
required  pursuant  to  10  CFR  parts  600 
and  602. 

(c)  Applications  for  a  renewal  award 
must  be  submitted  with  an  original  and 
seven  copies,  except  that  State  and  local 
governments  and  Indian  tribal 
government  applicants  are  required  to 
submit  only  an  original  and  two  copies 
(Approved  by  OMB  under  OMB  Control 
Numbers  0348-00050348-0009.) 

(d)  The  application  must  be  signed  by 
an  official  who  is  authorized  to  act  for 
the  applicant  organization  and  to 
commit  the  applicant  to  comply  with 
the  terms  and  conditions  of  the  award, 
if  one  is  issued,  or  if  unaffiliated,  by  the 
individual  apphcant.  (See  §602. 17(a)(1) 
for  requirements  on  continuation 
awards.) 

(e)  DOE  may  return  an  application 
that  does  not  include  all  information 
and  documentation  required  by  statute, 
this  part,  10  CFR  part  600,  or  the  notice 
of  availability,  when  the  nature  of  the 
omission  precludes  review  of  the 
application. 

if)  During  the  review  of  a  complete 
application,  DOE  may  request  the 
submission  of  additional  information 
only  if  the  information  is  essential  to 
evaluate  the  application. 

(g)  In  addition  to  including  the 
information  described  in  paragraphs  (b), 
(c),  and  (d)  of  this  section,  an 
application  for  a  renewal  awiid  must  be 
submitted  no  later  than  6  monlhs  before 
the  expiration  of  the  project  period  and 
must  be  on  the  same  forms  as  required 
for  initial  applications.  The  renewal 
application  must  outline  and  justify  a 
program  and  budget  for  the  proposed 
project  period,  showing  in  detail  the 
estimated  cost  of  the  proposed  project, 
together  with  an  indication  of  the 
amount  of  cost  sharing,  if  any.  The 
application  shall  also  describe  and 
explain  the  reasons  for  any  change  in 
the  scope  or  objectives  of  the  proposed 
project  and  shall  compare  and  explain 
any  difference  between  the  estimates  in 
the  proposed  budget  and  actual  costs 


exf)erienced  as  of  the  date  of  the 
application. 

(h)  DOE  is  not  required  to  return  an 
application  to  the  applicant. 

(i)  Renewal  applications  must  include 
a  separate  section  that  describes  the 
results  of  work  accomplished  through 
the  date  of  the  renewal  application  and 
how  such  results  relate  to  the  activities 
proposed  to  be  undertaken  in  the 
renewal  period. 

§  602.9    Application  evaluation  and 
selection. 

(a)  Applications  shall  be  evaluated  for 
funding  generally  within  6  months,  but 
in  any  event  no  later  than  12  months, 
from  the  date  of  receipt  by  DOE.  After 
DOE  has  held  an  application  for  6 
months,  the  applicant  may,  in  response 
to  DOE's  request,  be  required  to 
revalidate  the  terms  of  the  original 
application. 

(b)  DOE  shall  perform  an  initial 
evaluation  of  all  applications  to  ensure 
that  the  information  required  by  this 
part  is  provided,  that  the  proposed  effort 
is  technically  sound  and  feasible,  and 
that  the  effort  is  consistent  with 
program  funding  priorities.  For 
applications  that  pass  the  initial 
evaluation,  DOE  shall  review  and 
evaluate  each  application  received 
based  on  the  criteria  set  forth  below  and 
in  accordance  with  the  Office  of 
Environment,  Safety  and  Health  Merit 
Review  System  developed,  as  required,  - 
under  DOE  Financial  Assistance 
Regulations,  10  CFR  part  600. 

(c)  DOE  shall  select  evaluators  on  the 
basis  of  their  professional  qualifications 
and  expertise.  To  ensure  credible  and 
inclusive  peer  review  of  applications, 
every  effort  will  be  made  to  select 
evaluators  apart  from  DOE  employees 
and  contractors.  Evaluators  shall  be 
required  to  comply  with  all  applicable 
DOE  rules  or  directives  concerning  the 
use  of  outside  evaluators. 

(d)  DOE  shall  evaluate  new  and 
renewal  applications  based  on  the 
following  criteria  that  are  listed  in 
descending  order  of  importance: 

(1)  The  scientific  and  technical  merit 
of  the  proposed  research; 

(2)  The  appropriateness  of  the 
proposed  method  or  approach; 

(3)  Competency  of  research  personnel 
and  adequacy  of  proposed  resources: 

(4)  Reasonableness  and 
appropriateness  of  the  proposed  budget; 
and 

(5)  Other  appropriate  factors 
consistent  with  the  purpose  of  this  part 
established  and  set  forth  in  a  Notice  of 
Availability  or  in  a  specific  solicitation. 

(e)  DOE  shall  also  consider  as  part  of 
the  evaluation  other  available  advice  or 
information,  as  well  as  program  policy 


factors,  such  as  ensuring  an  appropriate 
balance  among  the  program  areas  listed 
in  §602.5  of  this  part. 

(0  In  addition  to  the  evaluation 
criteria  set  forth  in  paragraphs  (d)  and 
(e)  of  this  section,  DOE  shall  consider 
the  rt'f.ipient's  performance  under  the 
existing  award  during  the  evaluation  of 
a  renewal  application. 

(g)  Selection  of  applications  for  award 
will  be  based  upon  the  findings  of  the 
technical  evaluations  (including  peer 
reviews,  as  specified  in  the  Office  of 
Environment,  Safety  and  Health  Merit 
Review  System),  the  importance  and 
relevance  of  the  proposal  to  the  Office 
of  Environment,  Safety  and  Health's 
mission,  and  the  availability  of  funds. 
Cost  reasonableness  and  realism  will 
also  be  considered. 

(h)  After  the  selection  of  an 
application,  DOE  may,  if  necessary, 
enter  into  negotiations  with  an 
applicant.  Such  negotiations  are  not  a 
commitment  that  DOE  will  make  an 
award. 


§602.10    Additional  requirements. 

(a)  A  recipient  performing  research  or 
related  activities  involving  the  use  of 
human  subjects  must  comply  with  DOE 
regulations  in  10  CFR  part  745, 
"Protection  of  Human  Subjects,"  and 
any  additional  provisions  that  may  be 
included  in  the  special  terms  and 
conditions  of  an  award. 

(b)  A  recipient  performing  research 
involving  recombinant  DNA  molecules 
and/or  organisms  and  viruses 
containing  recombinant  DNA  molecules 
shall  comply  with  the  National 
Institutes  of  Health  "Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules"  (51  FR  16958,  May  7, 1986), 
or  such  later  revision  of  those 
guidelines,  as  may  be  published  in  the 
Federal  Register.  (The  guidelines  are 
available  from  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health,  Building  31,  Room 
BBB,  Bethesda,  MD  20892,  or  from  the 
Office  of  Epidemiology  and  Health 
Surveillance,  (EH-42),  U.S.  Department 
of  Energy,  Washington,  DC  20585). 

(c)  A  recipient  performing  research  on 
warm-blooded  animals  shall  comply 
with  the  Federal  Laboratory  Animal 
Welfare  Act  of  1966,  as  amended  (7  USC 
2131  et  seq.),  and  the  regulations 
promulgated  thereunder  by  the 
Secretary  of  Agriculture  at  9  CFR 
chapter  I,  subchapter  A,  pertaining  to 
the  care,  handling,  and  treatment  of 
warm-blooded  animals  held  or  used  for 
research,  teaching,  or  other  activities 
supported  by  Federal  awards.  The 
recipient  shall  comply  with  the 
guidelines  described  in  the  Department 
of  Health  and  Human  Services 


Publication  No.  [NIH]  86-23,  "Guide  for 
the  Care  and  Use  of  Laboratory 
Animals,"  or  succeeding  revised 
editions.  (This  guide  is  available  from 
the  Office  for  Protection  from  Research 
Risks,  Office  of  the  Director,  National 
Institutes  of  Health,  Building  31,  Room 
4B09,  Bethesda,  MD  20892,  or  fi-om  the 
Office  of  Epidemiology  and  Health 
Surveillance,  (EH-42),  U.S.  Department 
of  Energy,  Washington,  DC  20585). 

§602.11     Funding. 

(a)  The  project  period  during  which 
DOE  expects  to  provide  support  for  an 
approved  project  under  this  part  shall 
generally  not  exceed  3  years  and  may 
exceed  5  years  only  if  DOE  makes  a 
renev^al  award  or  otherwise  extends  the 
award.  The  project  period  shall  be 
specified  on  the  Notice  of  Financial 
Assistance  Grant  (DOE^Form  4600.1). 

(b)  Each  budget  period  of  an  award 
under  this  part  shall  generally  be  12 
months  and  may  be  as  much  as  24 
months,  as  DOE  deems  appropriate. 

§602.12    Cost  sharing. 

Cost  sharing  is  not  required,  nor  will 
it  be  considered,  as  a  criterion  in  the 
evaluation  and  selection  process  unless 
otherwise  provided  under  §  602.9(d)(5). 

§  602.1 3    Limitation  of  DOE  liability. 

Awards  made  under  this  part  are 
subject  to  the  requirement  that  the 
maximum  DOE  obligation  to  the 
recipient  is  the  amount  shown  in  the 
Notice  of  Financial  Assistance  Award  as 
the  amount  of  DOE  funds  obligated. 
DOE  shall  not  be  obligated  to  make  any 
additional,  supplemental,  continuation, 
renewal,  or  other  award  for  the  same  or 
any  other  purpose. 

§602.14    Fee. 

(a)  Notwithstanding  10  CFR  part  600, 
a  fee  may  be  paid,  in  appropriate 
circumstances,  to  a  recipient  that  is  a 
small  business  concern,  as  qualified 
under  the  criteria  and  size  standards  of 
13  CFR  part  121,  in  order  to  permit  the 
concern  to  participate  in  the 
Epidemiology  and  Other  Health  Studies 
Financial  Assistance  Program.  Whether 
or  not  it  is  appropriate  to  pay  a  fee  shall 
be  determined  by  the  contracting  officer, 
who  shall,  at  a  minimujn,  apply  the 
following  guidelines: 

(1)  Whether  the  acceptance  of  an 
award  will  displace  other  work  that  the 
small  business  is  currently  engaged  in 
or  committed  to  assume  in  the  near 
future;  or 

(2)  Whether  the  acceptance  of  an 
award  will,  in  the  absence  of  paying  a 
fee,  cause  substantial  financial  distress 
to  the  business.  In  evaluating  financial 
distress,  the  contracting  officer  shall 


balance  current  displacement  against 
reasonable  future  benefit  to  the 
company.  (If  the  award  will  result  in  the 
beneficial  expansion  of  the  existing 
business  base  of  the  company,  then  no 
fee  would  generally  be  appropriate.) 
Fees  shall  not  be  paid  to  other  entities 
except  as  a  deviation  ft-om  10  CFR  part 
600,  nor  shall  fees  be  paid  under  awards 
in  support  of  conferences. 

(b)  To  request  a  fee.  a  small  business 
concern  shall  submit  with  its 
application  a  written  self-certification 
that  it  is  a  small  business  concern 
qualified  under  the  criteria  and  size 
standards  in  13  CFR  part  121.  In 
addition,  the  application  must  state  the 
amount  of  fee  requested  for  the  entire 
project  period  and  the  basis  for 
requesting  the  amount  and  must  also 
state  why  payment  of  a  fee  by  DOE 
would  be  appropriate. 

(c)  If  the  contracting  officer 
determines  that  payment  of  a  fee  is 
appropriate  under  paragraph  (a)  of  this 
section,  the  amount  of  fee  shall  be  that 
determined  to  be  reasonable  by  the 
contracting  officer.  The  contracting 
officer  shall,  at  a  minimum,  apply  the 
following  guidelines  in  determining  the 
fee  amount: 

(1)  The  fee  base  shall  include  the 
estimated  allowable  cost  of  direct 
salaries  and  wages  and  allocable  fringe 
benefits.  This  fee  base  shall  exclude  all 
other  direct  and  indirect  costs. 

(2)  The  fee  amount  expressed  as  a 
percentage  of  the  appropriate  fee  base, 
pursuant  to  paragraph  (c)(1)  of  this 
section,  shall  not  exceed  the  percentage 
rate  of  fee  that  would  result  if  a  Federal 
agency  contracted  for  the  same  amount 
of  salaries,  wages,  and  allocable  fringe 
benefits  under  a  cost  reimbursement 
contract. 

(3)  Fee  amounts,  determined  pursuant 
to  paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  shall  be  appropriately  reduced 
when: 

(i)  Advance  payments  are  provided; 
and/or 

(ii)  Title  to  property  acquired  with 
DOE  funds  vests  in  the  recipient  (10 
CFR  part  600). 

(d)  Notwithstanding  10  CFR  part  600. 
any  fee  awarded  shall  be  a  fixed  fee  and 
shall  be  payable  on  an  annual  basis  in 
proportion  to  the  work  completed,  as 
determined  by  the  contracting  officer, 
upon  satisfactory  submission  and 
acceptance  by  DOE  of  the  progress 
report.  If  the  project  period  is  shortened 
due  to  termination,  or  the  project  period 
is  not  fully  funded,  the  fee  shall  be 
reduced  by  an  appropriate  amount.  . 

§602.15    Indirect  cost  limitations. 

Awards  issued  under  this  part  for 
conferences  and  scientific/technical 
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meetings  will  not  include  payment  for 
indirect  costs. 

§602.16    National  security. 

Activities  under  the  Epidemiology 
and  Other  Health  Studies  Financial 
Assistance  Program  are  not  expected  to 
involve  classified  information  (i.e., 
Restricted  Data.  Formerly  Restricted 
Data,  National  Security  Information). 
However,  if  in  the  opinion  of  the 
recipient  or  DOE  such  involvement 
becomes  expected  prior  to  the  closeout 
of  the  award,  the  recipient  or  DOE  shall 
notify  the  other  in  writing  immediately. 
If  the  recipient  believes  any  information 
developed  or  acquired  may  be 
classified,  the  recipient  shall  not 
provide  the  potentially  classified 
information  to  anyone,  including  DOE 
ofHcials  with  whom  the  recipient 
normally  communicates,  except  the 
Director  of  £)eclassincation.  and  shall 
protect  such  information  as  if  it  were 
classified  until  noticed  by  DOE  that  a 
determination  has  been  made  that  it 
does  not  require  such  handling. 
Correspondence  that  includes  the 
specific  information  in  question  shall  be 
sent  by  registered  mail  to  the  U.S. 
Department  of  Energy,  Attn:  Director  of 
Declassification.  NN-50.  Washington. 
DC  20585.  If  the  information  is 
determined  to  be  classified,  the 
recipient  may  wish  to  discontinue  the 
project,  in  which  case  the  recipient  and 
EMDE  shall  terminate  the  award  by 
mutual  agreement.  If  the  award  is  to  be 
terminated,  all  material  deemed  by  DOE 
to  be  classified  shall  be  forwarded  to 
DOE  in  a  manner  specified  by  DOE  for 
proper  disposition.  If  the  recipient  and 
DOE  wish  to  continue  the  award,  even 
though  classified  information  is 
involved,  the  recipient  shall  be 
requested  to  obtain  both  personnel  and 
facility  security  clearances  through  the 
Office  of  Safeguards  and  Security  for 
Headquarters  awards  or  from  the 
cognizant  field  office  Division  of 
Safeguards  and  Security  for  awards 
obtained  through  DOE  Beld 
organizations.  Costs  associated  with 
handling  and  protecting  emy  such 
classified  information  shall  be 
negotiated  at  the  time  that  the 
determination  to  proceed  is  made. 

§602.17    Continuation  funding  and 
reporting  requirements. 

(a)  A  recipient  shall  periodically 
report  to  DOE  on  the  project's  progress 
in  meeting  the  project  objectives  of  the 
award.  The  following  types  of  reports 
shall  be  used: 

(1)  Progress  Reports.  After  issuance  of 
an  initial  award,  recipients  must  submit 
a  satisfactory  progress  report  to  receive 
a  continuation  award  for  the  remainder 


of  the  project  period.  The  original  and 
two  copies  of  the  required  report  must 
be  submitted  to  the  Office  of 
Environment,  Safety  and  Health 
program  manager  90  days  prior  to  the 
anticipated  continuation  funding  date. 
The  report  should  include  results  of 
work  to  date  and  emphasize  findings 
and  their  significance  to  the  field,  and 
any  real  or  anticipated  problems.  The 
report  also  should  contain  the  following 
information:  On  the  first  page,  provide 
the  project  title,  principal  investigator/ 
project  director  name,  period  of  time  the 
report  covers,  name  and  address  of 
recipient  organization.  E)OE  award 
number,  the  amount  of  unexpended 
funds,  if  any,  that  are  anticipated  to  be 
left  at  the  end  of  the  current  budget 
period.  If  the  amount  exceeds  10 
percent  of  the  funds  available  for  the 
budget  period,  provide  information  as  to 
why  the  excess  funds  are  anticipated  to 
be  available  and  how  they  will  be  used 
in  the  next  budget  period.  The  report 
should  state  whether  the  aims  have 
changed  from  the  original  application, 
and  if  they  have,  provide  revised  aims. 
A  completed  budget  page  must  be 
submitted  with  the  continuation 
progress  report  when  a  change  to 
anticipated  future  costs  will  exceed  25 
percent  of  the  original  recommended 
future  budget. 

(2)  Notice  of  Energy  Research  and 
Development  (R&D)  Project.  A  Notice  of 
Energy  R&D  Project,  DOE  Form  1430.22, 
which  summarizes  the  purpose  and 
scope  of  the  project,  must  be  submitted 
in  accordance  with  the  Distribution  and 
Schedule  of  Documents  set  forth  in 
Appendix  A  to  this  part.  Schedule  of 
Renewal  Applications  and  Reports. 
Copies  of  the  form  may  be  obtained 
from  a  DOE  contracting  office. 

(3)  Special  Reports.  The  recipient 
shall  report  the  following  events  to  DOE 
as  soon  after  they  occur  as  possible: 

(i)  Problems,  delays,  or  adverse 
conditions  that  will  materially  affect  the 
ability  to  attain  project  objectives  or 
prevent  the  meeting  of  time  schedules 
and  goals.  The  report  must  describe 
remedial  action  that  the  recipient  has 
taken,  or  plans  to  take,  and  any  action 
DOE  should  take  to  alleviate  the 
problems. 

(ii)  Favorable  developments  or  events 
that  enable  meeting  time  schedules  and 
goals  sooner,  or  a  lower  cost  than 
anticipated,  or  producing  more 
beneficial  results  than  originally 
projected. 

(4)  Final  Report.  A  final  report 
covering  the  entire  project  must  be 
submitted  by  the  recipient  within  90 
days  after  the  project  period  ends  or  the 
award  is  terminated.  Satisfactory 
completion  of  an  award  will  be 


contingent  upon  the  receipt  of  this 
report.  The  final  report  shall  follow  the 
same  outline  as  progress  reports. 
Recipients  will  provide,  as  part  of  the 
final  report,  a  description  of  records  and 
data  compiled  during  the  project,  along 
with  a  plan  for  its  preservation  or 
disposition  (see  §602.19  of  this  part). 
All  manuscripts  prepared  for 
publication  should  be  appended  to  the 
final  report. 

(5)  Financia]  Status  Report  (FSR) 
lOMB  No.  0348-0039).  The  FSR  is 
required  within  90  days  after 
completion  of  each  budget  period.  For 
budget  periods  exceeding  12  months,  an 
FSR  is  also  required  within  90  days  after 
this  first  12  months  unless  waived  by 
the  contracting  officer. 

(b)  DOE  may  extend  the  deadline  date 
for  any  report  if  the  recipient  submits  a 
written  request  before  the  deadline,  that 
adequately  justifies  an  extension. 

(c)  A  table  summarizing  the  various 
types  of  reports,  time  for  submission, 
and  number  of  copies  is  set  forth  in 
appendix  A  to  this  part.  The  schedule 
of  reports  shall  be  as  prescribed  in  this 
table,  unless  the  award  document 
specifies  otherwise.  These  reports  shall 
be  submitted  by  the  recipient  to  the 
awarding  office. 

(d)  DOE,  or  its  authorized 
representatives,  may  make  site  visits,  at 
any  reasonable  time,  to  review  the 
project.  DOE  may  provide  such 
technical  assistance  as  may  be 
requested. 

(e)  Recipients  may  place  performance 
reporting  requirements  on  a 
subrecipient  consistent  with  the 
provisions  of  this  section. 

§  602.1 8    Dissemination  of  results. 

(a)  Recipients  are  encouraged  to 
disseminate  research  results  promptly. 
DOE  reserves  the  right  to  utilize,  and 
have  others  utilize  to  the  extent  it  deems 
appropriate,  the  reports  resulting  from 
research  awards. 

(b)  DOE  may  waive  the  technical 
reporting  requirement  of  progress 
reports  set  forth  in  §  602.17,  if  the 
recipient  submits  to  DOE  a  copy  of  its 
own  report  that  is  published  or  accepted 
for  publication  in  a  recognized  scientific 
or  technical  journal  and  that  satisfies 
the  information  requirements  of  the 
program. 

(c)  Recipients  are  urged  to  publish 
results  through  normal  publication 
channels  in  accordance  with  the 
applicable  provisions  of  10  CFR  part 
600. 

(d)  The  article  shall  include  an 
acknowledgement  that  the  project  was 
supported,  in  whole  or  in  part,  by  a  DOE 
award,  and  specify  the  award  number, 
but  state  that  such  support  does  not 


constitute  an  endorsement  by  DOE  of 
the  views  expressed  in  the  article. 

§  602.19    Records  and  Data 

(a)  In  some  oases,  DOE  will  require 
submissio.i  of  certain  project  records  or 
ddta  to  facilitaflt?  mission-related 
activities.  Recipients,  therefore,  must 
take  adequate  4teps  to  ensure  proper 
management,  dontrol.  and  preservation 
of  all  project  rfjcords  and  data. 

(b)  Awardeejmust  ensure  that  all 
project  data  is  adequately  documented. 
Documentation  shall: 

(1)  Reference  software  used  to 
compile,  manage,  and  analyze  data; 
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(2)  Define  all  technical  characteristics 
necessary  for  reading  or  processing  the 
records; 

(3)  Define  file  and  record  content  and 
codes; 

(4)  Describe  update  cycles  or 
conditions  and  rules  for  adding  or 
deleting  information;  and 

(5)  Detail  instrument  calibration 
effects,  sampling  and  analysis,  space 
and  time  coverage,  quality  control 
measures,  data  algorithms  and  reduction 
methods,  and  other  activities  relevant  to 
data  collection  and  assembly. 

(c)  Recipients  agree  to  comply  with 
designated  DOE  records  and  data 


management  requirements,  including 
providing  electronic  data  in  prescribed 
formats  and  retention  of  specified 
records  and  data  for  eventual  transfer  to 
the  Comprehensive  Epidemiologic  Data 
Resource  or  to  another  repository,  as 
directed  by  DOE.  Recipients  will 
provide,  as  part  of  the  final  report,  a 
description  of  records  and  data 
compiled  during  the  project  along  with 
a  plan  for  its  preservation  or 
disposition. 

(d)  Recipients  agree  to  make  project 
records  and  data  available  as  soon  as 


possible  when  requested  by  DOE. 

Appendix  A  to  Part  602.— Schedule  of  Renewal  Applications  and  Reports 


Type 


1 .  Summary:  200  words  on  scope  and  purpose  (Notice  of  Energy 

R&D  Project). 
2  Renewal  period  ends  

3.  Progress  Report  period  (or  as  part  of  a  renewal  application)  .... 

4.  Other  progress  reports,  brief  topical  reports,  etc.  (Designated 
when  significant  results  develop  or  when  wor1<  has  direct  pro- 
grammatic impact). 

5.  Reprints,  Conference 

6.  Final  report  of  the  project  

7.  Financial  Status  Report  (FSR) '. 


When  due 


Immediately  after  a  grant  is  awarded  and  with  each  application 
for  renewal. 

6  months  beiore  the  budget  

90  days  prior  to  the  next  txjdget  period  

As  deemed  appropriate  t)y  DOE  or  the  recipient 


Same  as  4.  atxwe  

Within  90  days  after  completion  

Within  90  days  after  completion  of  the  project  period;  for  budget 

periods  exceeding  12  nx)nths  an  FSR  is  also  required  within 

90  days  after  ttie  first  12-month  period. 


Numt)er 
of  copies 

for 

awarding 

office 


8 
3 
3 


Note:  Report  types  5  and  6  require  with  submission  two  copies  of  DOE  Form  1332.16,  University-Type  Contractor  and  Grantee  Recommenda- 
tions (or  Disposition  of  Scientific  and  Technical  Document 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207,  220,  221  and  224 

Securities  Credit  Transactions;  List  of 
Marginabte  OTC  Stocks;  List  of 
Foreign  Margin  Stocks;  Regulations  G, 
T,  U  and  X 
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AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  determination  of 
applicability  of  regulations. 

summary:  The  List  of  Marginable  OTC 
Stocks  (OTC  List)  is  composed  of  stocks 
traded  over-the-counter  (OTC)  in  the 
United  States  that  have  been  determined 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  to  be  subject  to  the 
margin  requirements  under  certain 
Federal  Reserve  regulations.  The  List  of 
Foreign  Margin  Stocks  (Foreign  List)  is 
composed  of  foreign  equity  securities 
that  have  met  the  Board's  eligibility 
criteria  under  Regulation  T.  The  OTC 


List  and  the  Foreign  List  are  published 
four  times  a  year  by  the  Board.  This 
document  sets  forth  additions  to  and 
deletions  from  the  previous  OTC  List 
and  deletions  from  the  previous  Foreign 
List. 

EFFECTIVE  DATE:  February  13.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Wolffrum.  Securities  Regulation 
Analyst,  Division  of  Banking 
Super\'ision  and  Regulation,  (202)  452- 
2781.  Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  DC. 
20551.  For  the  hearing  impaired  only, 
contact  Dorothea  Thompson. 
Telecommunications  Device  for  the  Deaf 
(TDD)  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION:  Listed 
below  are  additions  to  and  deletions 
from  the  OTC  List,  which  was  last 
published  on  October  31.  1994  (59  FR 
54381),  and  which  became  effective 
November  14,  1994.  A  copy  of  the 
complete  OTC  List  is  available  from  the 
Federal  Reserve  Banks. 

The  OTC  List  includes  those  stocks 
that  meet  the  criteria  in  Regulations  G. 
T  and  U  (12  CFR  Parts  207.  220  and  221 . 
respectively).  This  determination  also 


affects  the  applicability  of  Regulation  X 
(12  CFR  Part  224).  These  stocks  have  the 
degree  of  national  investor  interest,  the 
depth  and  breadth  of  market,  and  the 
availability  of  information  respecting 
the  stock  and  its  issuer  to  warrant 
regulation  in  the  same  fashion  as 
exchange-traded  securities.  The  OTC 
List  also  includes  any  OTC  sfcx  k 
designated  for  trading  in  the  notional 
market  system  (NMS  security)  under  a 
rule  approved  by  the  Seciu-ities  and 
Exchange  Commission  (SEC). 
Additional  OTC  stocks  may  be 
designated  as  NMS  securities  in  the 
interim  between  the  Board's  quarterly 
publications.  They  will  become 
automatically  marginable  upon  the 
effective  date  of  their  NMS  designation. 
The  names  of  these  stocks  are  available 
at  the  SEC  and  at  the  National 
Association  of  Securities  Dealers,  Inc. 
and  will  be  incorporated  into  the 
Board's  next  quarterly  publication  of  the 
OTC  List. 

Also  listed  below  is  one  deletion  from 
the  Foreign  List.  There  are  no  new 
additions  to  the  Board's  Foreign  List, 
which  was  last  published  October  31. 
1994  (59  FR  54381).  and  which  l>ecame 
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effective  November  14, 1994.  The 
Foreign  List  includes  those  foreign 
securities  that  meet  the  criteria  in 
§  220.17  of  Regulation  T  and  are  eligible 
for  margin  treatment  at  broker-dealers 
on  the  same  basis  as  domestic  margin 
securities.  A  copy  of  the  complete 
Foreign  List  is  available  from  the 
Federal  Reserve  Banks. 

Public  Comment  and  Deferred  EfTective 
Date 

The  requirements  of  5  U.S.C.  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  Lists 
specified  in  12  CFR  207,6(a)  and  (b). 
220.17(a).  (b).  (c)  and  (d).  and  221.7(a) 
and  (b).  No  additional  useful 
information  would  be  gained  by  public 
participation.  The  full  requirements  of  5 
U.S.C.  553  with  respect  to  deferred 
effective  date  have  not  been  followed  in 
connection  with  the  issuance  of  this 
amendment  because  the  Board  finds 
that  it  is  in  the  public  interest  to 
facilitate  investment  and  credit 
decisions  based  in  whole  or  in  part 
upon  the  composition  of  these  Lists  as 
soon  as  possible.  The  Board  has 
responded  to  a  request  by  the  public 
and  allowed  approximately  a  two-week 
delay  before  the  Lists  are  effective. 

List  of  Subjects 

12  CFR  Part  207 

Banks,  Banking,  Credit.  Margin, 
Margin  requirements.  National  Market 
System  (NMS  Security).  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  220 

Banks,  Banking,  Brokers,  Credit, 
Margin.  Margin  requirements. 
Investments,  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  221 

Banks.  Banking,  Credit,  Margin, 
Margin  requirements.  National  Market 
System  (NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  224 

Banks,  Banking,  Borrowers,  Credit. 
Margin.  Margin  requirements.  Reporting 
and  recordkeeping  requirements, 
Securities. 

Accordingly,  pursuant  to  the 
authority  of  sections  7  and  23  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (15  U.S.C.  78g  and  78w),  and 
in  accordance  with  12  CFR  207.2(k)  and 
207  6  (Regulation  G),  12  CFR  220.2(u) 


and  220.17  (Regulation  T),  and  12  CFR 
221.2(j)  and  221.7  (Regulation  U).  there 
is  set  forth  below  a  listing  of  deletions 
from  and  additions  to  the  OTC  List,  and 
one  deletion  from  the  Foreign  List. 

Deletions  From  the  List  of  Marginable  OTC 
Stocks 

Stocks  Removed  for  Failing  Continued  Listing 
Requirements 

ABSOLUTE  ENTERTAINMENT.  INC 

No  par  common 
APPUED  CARBON  TECHNOLOGY,  INC 

No  par  common 
BAKER  HUGHES  INCORPORATED 

Warrants  (expire  03-31-95) 
BASE  TEN  SYSTEMS.  INC. 

Series  B,  rights  expire  11-10-94 
BREAKWATER  RESOURCES,  LTD. 

No  par  common 
C-TEC  CORPORATION 

Transferable  subscription  rights 
CENTOCOR,  INC. 

Warrants  (expire  12-31-94) 
COMMUNICATIONS  &  ENTERTAINMENT 

CORPORATION 

Class  A,  S.05  par  common 
COMMUNITY  HEALTH  COMPUTING  CORP. 

S.Ol  par  common 
COMPUTER  CONCEPTS  CORPORATION 

5.0001  par  common 
COMSTOCK  BANK  (Neveda) 

$.50  par  common 
CONTINENTAL  SAVINGS  OF  AMERICA,  A 

FEDERAL  SAVINGS  BANK 

Series  A,  non-cumulative  convertible 
preferred 
CPI  AEROSTRUCTURES,  INC 

Warrants  (expire  09-16-95) 
DELPHI  INFORMATION  SYSTEMS,  INC. 

SIO  par  common 
DIGITAL  PRODUCTS  CORPORATION 

$.025  par  common  Class  A,  warrants 
(expire  02-07-95) 

Class  B.  warrants  (expire  02-07-97) 
ENZON,  INC 

Warrants  (expire  11-01-94] 
EQUIVEST  FINANCE,  INC. 

$.05  par  common 
EROX  CORPORATION 

No  par  common 
GATEWAY  INDUSTRIES,  INC. 

No  par  common 
GENZYME  CORPORATION 

Warrants  (expire  12-31-94) 
GLOB.AL  SPILL  MANAGEMENT.  INC. 

SOOl  par  common 
GREAT  AMERICAN  RECREATION.  INC 

Si. 00  par  common 
GREENWICH  PHARMACEUTICALS  INC. 

S.IO  par  common 
HIGHWOOD  RESOURCES  LTD. 

No  par  capital 
HOENIG  GROUP  INC. 

Class  A,  warrants  (expire  10-31-94) 
INOTEK  TECHNOLOGIES  CORPORATION 

$.01  par  common 
)ACKPOT  ENTERPRISES,  INC. 

Warrants  (expire  01-31-96) 
IB  OXFORD  HOLDINGS  INC. 

S.Ol  par  common 
KENDALL  SQUARE  RESEARCH  CORP. 

S.Ol  par  common 
MEDIA  VISION  TECHNOLOGY,  INC. 

Convertible  subordinated  det)entures  due 
2003 


/ 


MENLEY  St  )AMES.  INC 

$.01  par  common 
MICROCARB  INC. 

$.01  par  common 
MPTV,  INC. 

$.005  par  common 
MRV  COMMUNICATIONS.  INC. 

Warrants  (expire  12-07-97) 
NAHAMA  &  WEAGANT  ENERGY 

COMPANY 

No  par  common 
NATIONAL  CONVENIENCE  STORES,  INC. 

Warrants  (expire  03-09-98) 
NATIONAL  DIAGNOSTICS.  INC 

No  par  common  Warrants  (expire  09-19- 
97) 
NYCAL  CORPORATION 

No  par  common 
OPTO  MECHANIK.  INC. 

$.10  par  common 
P  &  F  INDUSTRIES.  INC. 

$10.00  par  cumulative  convertible 
preferred 
PRICE  REIT,  INC,  THE 

S.Ol  par  common 
PUROFLOW  INCORPORATED 

$.06-2/3  par  common 
SGI  INTERNATIONAL 

No  par  common 
SPORTS/LEISURE,  INC. 

$.01  par  common 
TAT  TECHNOLOGIES  LTD. 

Class  A,  warrants  (expire  03-30-95) 
TELIOS  PHARMACEUTICALS,  INC. 

Warrants  (expire  09-26-96) 
T)  SYSTEMS  CORPORATION 

Series  A,  S.Ol  par  convertible  preferred 
U.S.  CAPITAL  GROUP  INC. 

$.10  par  conunon 
UNITED  STATES  EXPLORATION.  INC. 

$.0001  par  conunon 
VEST,  H.D.,  INC. 

Class  B,  warrants  (expire  11-21-94) 

Stocks  Removed  for  Listing  on  a  National 
Securities  Exchange  or  Being  Involved  in  an 
Acquisition 

AGNICO-EAGLE  MINES  LIMITED 

No  par  common 
AMERIFED  FINANQAL  CORPORATION 

(Illinois) 

$.01  par  common 
AMITY  BANCSHARES,  INC.  (Illinois) 

$.01  par  common 
AMVESTORS  FINANCL\L  CORP. 

No  par  common 
ANCHOR  BANCORP.  INC.  (New  York) 

S.Ol  par  common 
ASSOCIATED  COMMUNICATIONS  CORP 

Class  A,  $.10  par  common 

Class  B,  $.10  par  common 
BABBAGES,  INC. 

$.10  par  common 
BANYAN  MORTGAGE  INVESTORS  L.P. 

Depositary  units  of  limited  partnership 
interest 
BARRETT  RESOURCES  CORPORATION 

$.01  parconmion 
BIOSURFACE  TECHNOLOGY,  INC. 

$.01  par  common 
BROCK  CANDY  COMPANY 

Class  A,  S.Ol  par  common 
CARENETWORK,  INC. 

$.01  par  common 
CARSON  PIRIE  SCOTT  &  CO. 

$.01  par  common 


CENTRAL  INDIANA  BANCORP 

No  par  common 
CENTRAL  JERSEY  BANCORP 

$2.50  par  common 
C:HARTER  FSB  BANCORP  INC. 

$.01  par  common 
COASTAL  HEALTHCARE  GROUP.  INC. 

$.01  par  common 
COMMERCE  BANK  (Vii^inia) 

$2.50  par  common 
CORRECTIONS  CORPORATION  OF 
AMERICA 
$1.00  par  common 
Warrants  (expire  09-14-97) 
DATASOUTH  COMPUTER  CORPORATION 

$.01  parcomitton 
DIGIDESIGN,  INC. 

$.001  par  common 
EASTOVER  CORPORATION 

No  par  shares  of  beneficial  interest 
K  &  C  BANCSHARES.  INC  (Florida) 

$1.00  par  common 
I"  &  M  NATIONAL  CORPORATION 

$2.00  par  common 
IIRST  WESTERN  FINANCIAL 
CORPORATION 
$1.00  par  common 
(;ALEY  &  LORD.  INC  , 

$.01  par  common 
CENCARE  HEALTH  SYSTEMS,  INC 

$.02  par  common 
t^ENERAL  ATLANTIC  RESOl+RCES,  INC. 

S.Ol  par  common 
CERMANTOWN  SAVINGS  BANK 
(Pennsylvania) 
$.10  par  common 
(iRENADA  SUNBURST  SYSTEM 
CORPORATION 
SI. 00  par  common 
HOME  FEDERAL  SAVINGS  BANK 
(Washington,  DC) 
S.Ol  par  common  • 

IDB  COMMUNICATIONS  GROUP,  INC. 

S.Ol  par  common 
INFORMATION  AMERICA,  INC. 

$.01  par  common 
INPUT/OUTPUT.  INC 

$.01  par  common 
INTERGROUP  HEALTHCARE 
CORPORATION 
$.001  par  common 
ITHACA  BANCORP,  INC.  (New  York) 

Si. 00  par  common 
JONES  SPACELINK,  LTD. 
Class  A.  $.01  par  common 
KEPTEL,  INC. 

No  par  common 
KIRSCHNER  MEDICAL  CORPOR.ATION 

S.IO  par  common 
KNOWLEDGEWARE,  INC. 

No  par  common 
KOLL  MANAGEMENT  SERVICES.  INC. 

S.Ol  par  common 
LASER  PRECISION  CORPORATION 

$.10  par  common 
LCI  INTERNATIO^'AL.  INC. 
$.01  par  common 

5%  cumulativa  convertible  exchangeable 
preferred 
MEDSTAT  GROUP.  INC..  THE 

S.Ol  par  common 
NATIONAL  CONX'ENIENCE  STORES.  INC. 

S.Ol  par  common 
ORTHOMET.  INC. 
$.10  par  common 
lALMER  TUBE  MILLS  LIMITED 


American  Depositary  Receipts 
PREMIERE  PAGE,  INC. 

$.01  par  common 
PRICE  REIT.  INC.,  THE 

Series  B,  $.01  par  common 
PROVIDENTIAL  CORPORATION 

$.0001  par  common 
PUROLATOR  PRODUCTS  COMPANY 

$.01  parconmion 
QUINCY  SAVINGS  BANK  (Massachusetts!) 

S.IO  par  common 
RELIFE,  fNC. 

Class  A.  $.01  par  common 
RHNB  CORPORATION 

$2.50  par  common 
ROCK  FINANCIAL  CORPORATION 

$3.33V3  par  common 
SCOTT'S  LIQUID  GOLD.  INC 

$.10  par  common 
SEAGATE  TECHNOLOGY.  INC. 

$.01  par  common 

6V4%  convertible  subordinated  delwntures 
SERVICE  FRACTURING  COMPANY 

$1.00  par  common 
SNAPPLE  BEXTRAGE  C0RPOR,\TION 

SOI  par  common 
SORICON  CORPORATION 

$.01  par  common 
SUMMIT  BANCORP,  INC.  (Washington) 

$.01  (»ar  tx)mmon 
SYNERGEN.  INC. 

S.Ol  par  common 
SYNOPTICS  COMMUNICATIONS,  INC 

$.01  par  common 
TRICO  PRODUCTS  CORPORATION 

No  par  common 
TRIC:ONEX  a)RPORATION 

No  par  common 
UNSL  FINANCIAL  CORP. 

SI. 00  par  common 

WINSTON  FURNITURE  COMPANY.  INC 

SOI  par  common 
ZENITH  LABORATORIES.  INC. 

No  par  common 

Addition!,  (o  the  List  of  Morginable  OTC 
Stof  ks 

7TH  IJi VEL.  INC 

$01  par  common 
ABER  RESOURCES  LTD. 

No  par  common 
ADIA  S.A. 

American  Def>ositar\'  Ret.eipts 
ALABAMA  NATIONAL 

BANCORPO  RATION 

Sl.OO  par  common 
AMERCO 

$.25  par  common 
AMERICAN  (  l.NEMA  STORES  INC 

$.001  par  common 
AMERICAN  RESOURCES  OF  DELAWARE. 

INC 

$.00001  par  common 
AMERICAN  SENSORS.  INC 

No  par  common 
ANDYNE  COMPUTING  LTD. 

No  par  common 
APOLLO  GROUP,  INC 

Class  A,  no  par  common 
APPLIED  VOICE  TECHNOLOGY.  INC. 

$.01  par  common 
APPLIX,  INC 

$.0025  par  common 
AREL  COMMUNICATIONS  &  SOl-TWARH 

LTD 

Ordinary  shares 


Series  A.  warrants  (expire  12-01-96) 
ARK  RESTAURANTS  CORPORATION 

$.01  par  common 
ASPEN  TECHNOLOGY,  INC. 

$.01  par  common 
ASSOCIATED  GROUP,  INC.  THE 
Class  A.  $.10  par  common 
Class  B.  $.10  par  common 
AVERT.  INC 
No  par  common 
Warrants  (expire  12-22-95) 
B.U.M.  INTERNATIONAL.  INC. 

$.02  par  common 
BARRY'S  JEWELERS.  INC 
No  par  common 
Warrants  (expire  07-01-2002) 
BITWISE  DESIGNS.  INC 

$.001  par  common 
BOLLE  AMERICA.  INC 

S.Ol  par  common 
BONSO  ELECTRONICS  INTERNATIONAL 
INC. 

$.0005  par  common 
Warrants  (expire  12-16-99) 
BRIDGEPORT  MACHINES.  INC. 

S.Ol  par  common 
BTG.  INC 

No  par  common 
("AMCO  FINANCIAL  CORPORATION 

Sl.OO  par  common 
CANNONDALE  CORPORATION 

$.01  par  common 
CARVER  FEDERAL  SAVINGS  BANK  (New 
York) 

$.01  par  common 
CENTURY  COMMUNICATIONS 
CX)RPORATION 
Class  A,  $.01  par  common 
CINCINNATI  .MICROWAVE.  INC. 

Warrants  (expire  12-31-98) 
CLUCKERS  WOOD  ROASTED  CHICKEN. 
INC 

S.Ol  par  common 
COMMUNITY  FINANQAL  HOLDING  CORP 

$5.00  par  common 
C;OMMUNITY  SAVINGS,  FA.  (Florida) 

Si  00  par  common 
CONCORDIA  PAPER  HOLDI.NGS.  LTD. 

American  Deposiiar\-  Shares 
CONESTOGA  ENTERPRISES,  INC 

S5.00  par  common 
COVENANT  BANK  FOR  SAVINGS  (New 
'    Jersey) 

S5.00  par  common 
COVENANT  TR^ANSPORT,  INC. 

Class  A,  S.Ol  par  common 
CROCKER  REALTY  INVESTORS  INC 

S.OOl  par  common 
D  St  K  WHOLESALE  DRUG,  INC:. 

S.Ol  par  common 
DIPLOM.\T  CORPORATION 
Warrants  (expire  1 1-04-98) 
DUCKWALL-ALCO  STORES,  INC. 

S.OOOl  par  common 
EAST  TEXAS  FINANCIAL  SERVICES.  INC 

S.Ol  par  common 
EDELBROCK  CORPORATION 

S.Ol  par  common 
ELRON  ELECTRONIC  INnUSTRIES,  LTD 

Warrants  (expire  09-01-98) 
EMCARE  HOLDINGS  INC. 

$01  par  common 
EPIC  DESIGN  TECHNOLOGY,  INC. 

No  par  common 
EQUITY  CORPOR.ATION 
S.Ol  par  common 
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F  B  *  T  HNANCIAL  CORPORATION 

$1.25  par  common 
FAMILY  GOLF  CENTERS.  INC. 

$.01  par  common 
FIDELITY  SOUTHERN  CORPORATION 

No  par  common 
FIRST  AMERICAN  HEALTH  CONCEPTS. 

INC. 

No  par  common 
FIRST  SAVINGS  BANK  OF  NEVV  JERSEY. 

S.L.A. 

$.10  par  common 
FIRSTFEDERAL  FINANQAL  SERVICES 

CORPORATION 

Series  B.  6V2%  no  par  cumulative 
convertible  preferred 
FLORES  &  RUCKS  INC. 

$.01  par  common 
FLORSHEIM  SHOE  COMPANY.  THE 

No  par  common 
FPA  MEDICAL  MANAGEMENT.  INC. 

$.001  par  common 
FSB  FINANCL\L  CORPORATION 

$.01  par  common 
GENZYME  CORPORATION  (Tissue  Repair) 

$.01  par  common 
GORAN  CAPITAL.  INC 

No  par  common 
GYRODYNE  COMPANY  OF  AMERICA.  INC. 

$1.00  par  common 
HARCOR  ENERGY  COMPANY 

$.10  par  common 
HASKEL  INTERNATIONAL.  INC 

Class  A.  no  f>ar  common 
HEALTH-MOR  INC. 

$1.00  par  common 
HERZFELD  CARIBBEAN  BASIN  FUND,  INC., 

THE 

$.001  par  common 
ICC  TECHNOLOGIES,  INC. 

$.01  par  common 
INNOVATIVE  TECH  SYSTEMS.  INC. 

$.001  par  common 
INTERNATIONAL  VERIFACT.  INC 

No  par  common 

Warrants  (expire  01-05-98) 
INTERSTATE  NATIONAL  DEALER 

SERVICES.  INC. 

$.01  par  common 
ISOLYSER  COMPANY,  INC. 

S.OOl  par  common 
m  TECHNOLOGIES.  INC 

S.Ol  par  common 
IWI  HOLDING.  LIMITED 

No  par  common 
JP  FOODSERVICE,  INC. 

$.01  par  common 
KFX  INC 

S.OOl  psr  common 
KNIGHT  IRANSPORTATION.  INC 

$.01  par  common 
KS  BANCORP,  INC.  (North  Carolina) 

No  par  common 
LIN  TELEVISION  CORPORATION 

S.Ol  par  common 
LTX  CORPORATION 

13V2%  convertible  debentures 
MANHATTAN  BAGEL  COMPANY 

No  par  common 
MEDCATH  INCORPORATED 

S.Ol  par  common 
MEDPLUS,  INC. 

No  par  common 
MICREL,  INCORPORATED 

No  par  common 
MICRION  CORPORATION 


No  par  common 
MICROTEC  RESEARCH,  INC. 

$.001  par  common 
MID-STATES  PLC 

American  Depositary  Receipts 
MULTI-MARKET  RADIO.  INC. 

Class  A,  $.01  par  common 

Class  A.  warrants  (expire  03-23-99) 

Class  B,  warrants  (expire  03-23-99) 
NATIONAL  GAMING  CORPORATION 

$.01  par  common 
NETCOM  ON-LINE  COMMUNICATION 
SERVICES,  INC 

$.01  par  common 
NEW  ENGLAND  COMMUNITY  BANCORP. 
INC. 

Class  A.  $.10  par  common 
NEW  ENGLAND  REALTY  ASSOCIATES 
LIMITED  PARTNERSHIP 

Depositary  Receipts 
NORTHWEST  SAVINGS  BANK 
(Pennsylvania) 

$.01  par  common 
NOVAMETRIX  MEDICAL  SYSTEMS,  INC 

Class  A.  warrants  (expire  12-08-97) 

Class  B,  warrants  (expire  12-08-99) 
OIS  OPTICAL  IMAGING  SYSTEMS,  INC 

$.01  par  common 
OLD  YORK  ROAD  BANCORP,  INC. 
(Pennsylvania] 

Si. 00  par  conmion 
ORBIT  SEMICONDUCTOR.  INC. 

$.001  par  common 
ORTEL  CORPORATION 

$.001  par  common 
ORTHODONTIC  CENTERS  OF  AMERICA 
INC. 

$.01  par  common 
OWOSSO  CORPORATION 

$.01  par  common 
PANDA  PROJECT.  INC.  THE 

$.01  par  common 
PHAMIS,  INC. 

$.0025  par  common 
PHYSICL\N  RELIANCE  NETWORK  INC. 

No  par  common 
PINNACLE  SYSTEMS,  INC. 

No  par  common 
PLASMA-THERM,  INC. 

S.Ol  par  common 
PRICE  ENTERPRISES.  INC. 

$.0001  par  common 
PULASKI  BANK,  A  SAVINGS  BANK 

SI. 00  par  common 
QUAUTY  SEMICONDUCTOR.  INC. 

S.OOl  par  common 
REPUBLIC  BANK  (Florida) 

S2. 00  par  common 
RIDE  SNOWBOARD  COMPANY 

No  par  common 
SANTA  FE  FINANCIAL  CORPORATION 

SlO  par  common 
SECURITY  DYNAMICS  TECHNOLOGIES, 
INC. 

S.Ol  par  common 
SHIVA  CORPORATION 

S.Ol  par  commop 
SINGING  MACHINE  COMPANY.  I.NC,  THE 

S.Ol  par  common 

Warrants  (expire  11-10-99) 
SMC  CORPORATION 

No  par  common 
SPARTA  PHARMACEUTICALS.  INC. 

S.OOl  par  common 
SPECIALTY  TELECONSTRUCTORS.  INC. 

Warrants  (expire  11-02-99) 
SPORT-HALEY,  INC. 


No  par  common 
STILLWATER  MINING  COMPANY 

$.01  par  common 
TELE-MATIC  CORPORATION 

$.01  par  common 
TELEMUNDO  GROUP.  INC. 

Series  A.  SOI  par  common 
TELEWEST  COMMUNICATIONS  PLC 

American  Depositary  Receipts 
TELTRONICS,  INC. 

$.001  par  common 
THOMPSON  PBE,  INC. 

$.01  par  common 
TMBR/SHARP  DRILLING.  INC 

$.10  par  common 
TOWER  SEMICONDUCTOR  LTD. 

Ordinary  Shares  (NIS  1.00) 
TRANS  WORLD  GAMING  CORPORATION 

$.001  par  common 

Warrants  (expire  12-15-99) 
TRANSPORT  CORPORATION  OF  AMERICA. 
INC. 

$.01  par  common 
UNITECH  INDUSTRIES.  INC. 

No  par  common 
VEECO  INSTRUMENTS.  INC 

$.01  par  common 
VWEONICS,  INC. 

No  par  common 
WAVEPHORE,  INC. 

No  par  common 
WESCAST  INDUSTRIES,  INC. 

Class  A,  No  par  common 
WILLIAMS  CONTROLS,  INC. 

S.Ol  par  common 
XENOVA  GROUP  PLC 

American  Depositary  Shares 
YOUNG  BROADCASTING.  INC. 

Class  A,  $.01  par  common 

Deletion  From  the  List  of  Foreign  Margin 
Stocks 

JEFFERSON  SMURFIT  GROUP.  PLC 
Ordinary  shares,  par  value  .25L 
By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  by  its  Director 
of  the  Division  of  Banking  Super\'ision  and 
Regulation  pursuant  to  delegated  authority 
(12  CFR  265.7(f)(10)).  January  25.  1995. 
William  W.  Wiles, 
Secretary  of  the  Board. 
IFR  Doc.  95-2301  Filed  1-30-95;  8:45  am) 
BILLING  CODE  e210-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  2  and  21 
RIN  290O-AG56 

Veterans  Training  Under  the  Service 
Members  Occupational  Conversion 
and  Training  Program 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Interim  final  rule  with  request 
for  public  comment. 

SUMMARY:  The  Service  Members 
Occupational  Conversion  and  Training 
Act  of  1992  established  a  job  training 
program  for  recently  discharged 


veterans.  That  act  authorizes  the 
Secretary  of  Defense  to  delegate  some  of 
the  responsibility  for  implementing  it  to 
eilhpf  the  Secretary  of  Veterans  Affairs, 
the  S,  f  retary  of  Labor  or  both.  The 
Sf-   "' a  ry  of  Defense  has  delegated 
resi^.oifsibilities  to  both  officials.  These 
regulations  will  acquaint  the  public 
with  the  way  in  which  Department  of 
Veterans  Affaire  (VA)  will  implement 
the  responsibilities  which  have  been 
delegated  to  the  Secretary  of  Veterans 
Affairs. 

DATES:  Effective  date  January  31. 1995. 
Comments  must  be  received  on  or 
before  April  3, 1995. 
ADDRESSES:  Mail  written  comments 
concerning  these  proposed  regulations 
to:  Director.  Office  of  Regulations 
Management  (02D).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW..  Washington.  DC  20420;  or  hand 
deliver  written  comments  to:  Office  of 
Regulations  Management.  Room  1176. 
810  Eye  Street  NVV.,  Washington.  DC 
20001.  Comments  should  indicate  that 
they  are  submitted  in  response  to  "RIN 
2900-AG56."  All  written  comments  will 
be  available  for  public  inspection  in  the 
Office  of  Regulations  Management. 
Room  1176.  801  Eye  Street  NW.. 
Washington,  DC  20001  between  the 
hours  of  8:00  a.m.  and  4:30  p.m., 
Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT:  June 
C.  Schaeffer.  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service.  Veterans  Benefits 
Administration,  202-273-7187. 
SUPPLEMENTARY  INFORMATION:  The 
Service  Members  Occupational 
Conversion  and  Training  Act  (Pub.  L. 
101^84,  Subtitle  G)  establishes  a 
program  to  reimburse  employers  for  part 
of  the  cost  of  training  recently 
discharged  veterans  in  a  training 
program  leading  to  permanent,  stable 
employment.  The  Service  Members 
Occupational  Conversion  and  Training 
Act  authorizes  the  Secretary  of  Defense 
to  enter  into  an  agreement  with  the 
Secretary  of  Veterans  Affairs  and  the 
Secretary  of  Labor  to  implement  that 
program. 

On  March  11,  1993.  the  Department  of 
Defense  entered  into  such  an  agreement 
with  VA  and  the  Department  of  Labor  to 
implement  this  program.  The 
Memorandum  of  Agreement,  among 
other  things,  places  upon  VA  the 
responsibiUty  for  making  payments 
under  the  Service  Members 
Occupational  Conversion  and  Training 
Act  and  gives  VA  the  authority  to  issue 
implementing  regulations  in  order  to  do 
so.  These  regulations  are  adopted 
pursuant  to  that  memorandum. 


JMI 


The  Service  Members  Occupational 
Conversion  and  Training  Act  gives  the 
implementing  official  considerable 
latitude  in  implementing  certain 
portions  of  that  Act.  The  areas  in  which 
VA  adopted  policies  which  are 
permitted  by  law  but  are  not  specifically 
stated  in  the  law  are  discussed  below. 
Section  numbers  included  in  the 
discussion  refer  to  the  section  numbers 
found  in  Pub.  L.  102-484. 

While  no  money  was  appropriated  for 
the  Service  Members  Occupational 
Conversion  and  Training  Act  for  Fiscal 
Year  (FY)  1995.  Public  Uw  103-335. 
enacted  on  September  30. 1994.  permits 
unobligated  funds  designated  for  the 
Ser\-ice  Members  Occupational 
Conversion  and  Training  Act  that  were 
remaining  on  September  30,  1994.  to  be 
obligated  during  FY  1995.  VA  estimates 
that  all  of  these  funds  will  be  obligated 
by  late  in  the  first  quarter  or  early  in  the 
second  quarter  of  the  fiscal  year. 

VA  notes  that  money  obligated  during 
FY95  and  earlier  fiscal  years  will 
continue  to  be  sent  to  the  veterans' 
employers  as  the  veterans  are  trained. 
Since  these  programs  may  be  up  to  18 
months  long  and  the  final  payment  is 
made  to  the  employer  four  months  after 
the  training  program  is  completed,  some 
of  the  money  obligated  early  in  the 
second  quarter  of  FY95  will  be  sent  to 
the  employer  during  the  first  quarter  of 
FY97. 

The  Service  Members  Occupational 
Conversion  and  Training  Act  uses 
certain  terms  that  are  not  defined  by  the 
Act  and  are  open  to  a  variety  of  different 
meanings.  Thus.  §  21,4802  defines  the 
terms  for  purposes  of  the  Service 
Members  Occupational  Conversion  and 
Training  Act  in  a  manner  deemed  by  the 
Secretary  to  be  consistent  with  the 
purpose  and  intent  of  the  job  training 
program  provided  by  the  Act. 

The  Act  requires  that,  to  establish 
program  eligibility  based  on 
unemployment,  a  veteran  must  have 
been  unemployed  for  at  least  8  of  the  15 
weeks  preceding  application  (sec. 
4485(a)(1)(A)).  However,  it  further  states 
that  "part-time  or  temporary 
employment"  as  defined  by  the 
Secretary  will  be  disregarded  in 
determining  the  individual's 
employment  for  this  purpose  (sec. 
4485(a)(3)). 

Accordingly,  §  21.4802(k)  defines 
"part-time"  employment  as  employment 
when  a  work  schedule  requires  a  lesser 
number  of  hours  of  work  than  that 
which  is  customary  in  the  community 
for  full-time  employment  in  a  given 
position.  VA  considered  a  definition 
applicable  to  all  employers  based  upon 
a  fixed  number  of  hours  of  work  per 
week  that  would  be  necessary  to  reach 


the  full-time  rather  than  part-time 
employment  level.  However,  since  the 
standard  or  normal  workweek  is  not 
consistent  among  communities, 
especially  where  determined  by 
collective  bargaining  with  unions,  such 
a  rule  could  be  arbitrary  in  its 
application.  Further,  the  definition 
adopted  will  maximize  the  number  of 
veterans  who  may  qualify  for  training 
and  thus,  further  the  goals  of  the 
program. 

As  noted,  "temporary  employment." 
also,  is  excludable  for  purposes  of 
determining  whether  the  veteran  was 
employed  during  the  15-week  period 
preceding  application.  The  Secretary 
has  determined  that  for  this  purpose 
"temporary  employment"  shall  be  any 
employment  which  is'-not  "permanent." 
(See  §'21.4802(r).)  The  latter  term  is 
defined,  in  turn,  as  employment  which 
is  clearly  continuous  in  nature  and 
which  would  not  terminate  upon  the 
completion  by  the  employer  of  a 
particular  product,  task,  obligation, 
contract  or  assignment.  Thus,  a  veteran, 
who  was  "employed"  on  a  fijll-time 
basis  during  each  of  the  15  weeks 
preceding  application,  but  on  a  job 
scheduled  to  end  upon  completion  of 
the  task  being  performed,  e.g., 
completion  of  construction  of  a 
particular  building,  will  be  found  to 
have  been  "unemployed"  for  purposes 
of  determining  his  or  her  eligibility  to 
participate.under  the  Act.  VA  could 
have  adopted  a  more  narrow  definition 
of  the  term  "temporary  employment", 
but  believes  to  do  so  would  thwart  the 
intent  of  the  statute  to  provide  veterans 
the  opportunity  for  stable,  long-term 
emplojTnent  in  a  career  field  through 
training  under  the  Act.  This  conclusion 
is  based  upon  the  determination  that  a 
person  employed  on  a  task-limited  job 
has  little  likelihood  of  being  able  to 
sustain  that  type  of  employment  for  the 
long  term  beyond  the  projeet  at  hand. 

In  addition  to  these  temis.  required  to 
be  defined  for  eligibility  purposes,  the 
Act  uses  other  terms  in  discussing  the 
type  and  duration  of  employment  for 
which  the  participating  veteran  is  to  be 
trained  by  the  employer.  Section 
4487(b)  limits  approvable  job  training 
programs  to  those  not  leading  to  jobs 
which  are  "seasonal."  "intermittent."  or 
"temporar\'."  The  Secretary  is  adopting, 
for  the  purpose  of  approval  of  a  job 
training  program,  the  definitions  of 
these  terms  found  in  §21.4802(n),  (i) 
and  (s),  respectively.  A  "temporary  job" 
is  defined  as  time-limited  employment 
which  is  known  or  expected,  at  the  time 
training  begins,  to  be  only  of  short 
duration  (e.g..  1  year  or  less).  VA  has 
determined  that  while  it  would  be 
unreasonable  to  expect  the  prospective 
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employer  to  assure  that  the  employer 
will  be  able  to  provide  lifetime 
employment  to  the  veteran  who 
successfully  completes  the  job  training 
program,  the  employer  should  be  able  to 
assure  that  a  reasonable  likelihood 
exists  of  ongoing  employment  for  the 
veteran  in  the  position  for  which 
trained.  It  would  be  wasteful  and  absurd 
to  subsidize  an  employer  for  18  months 
of  training  a  veteran  for  a  job  known  or 
expected  to  last  only  1  year  or  less  after 
training  is  completed.  VA  notes  that 
section  of  the  statute  provides  for 
withholding  a  portion  of  the  payment 
due  the  employer  until  the  veteran  has 
been  employed  for  4  months  after 
training  is  completed  as  an  incentive  to 
the  employer  to  retain  the  veteran  in 
employment.  However,  a  mere 
guarantee  of  a  job  for  4  months  clearly 
would  not  be  sufficient  to  indicate  that 
the  training  will  result  in  long-term, 
stable  employment.  VA  could  have 
circumscribed  the  duration  of 
employment  deemed  temporary  at  any 
greater  niunber  of  months  or  years  but 
settled  on  a  range  up  to  1  year, 
consistent  with  the  temporary 
employment  concept  generally  used  in 
Federal  hiring,  as  reasonably  reflecting 
jobs  considered  to  be  of  short  duration. 

The  definition  of  the  term 
"intermittent  job"  recognizes  that  in 
most  jobs  the  employee  works  on  a 
regular  schedule.  If  the  nature  of  the  job 
is  such  that  the  employer  cannot 
provide  the  employee  with  a  regular  job 
schedule,  VA  has  determined  that  the 
sporadic  natiu*  of  the  veteran's 
emplo)anent  would  be  intermittent  at 
best  and  the  definition  provides 
accordingly. 

The  amount  of  work  provided  in 
"seasonal  jobs  "vanes  from  place  to 
place  within  the  United  States.  For 
example,  in  some  states  along  the 
northern  tier  outdoor  construction  is 
unavailable  for  half  of  the  work  year, 
while  in  other  states  such  as  Florida  and 
Hawaii  this  type  of  work  is  available 
year-round.  Rather  than  define 
"seasonal  job"  by  Usting  specific  jobs 
which  are  seasonal  in  at  least  part  of  the 
coimtry.  VA  has  chosen  to  define  this  in 
terms  of  the  number  of  consecutive  days 
for  which  no  employment  is  provided. 
VA  chose  90  days  because  this  is 
approximately  one-quarter  of  the  year.  A 
job  which  provides  no  work  for  at  least 
this  length  of  time  would  truly  be 
seasonal. 

Finally,  the  term  "related 
employment"  is  defined,  as  more  fully 
explained  below,  to  indicate  that  the  job 
training  to  be  provided  may  actually 
result  in  long-term  employment  in  a 
different  but  "related  job"  or  one  at  a 
higher  level  in  the  same  field. 


The  Service  Members  Occupational 
Conversion  and  Training  Act  provides  a 
list  of  items  an  employer  must  certify  in 
order  to  obtain  payments  for  training  a 
veteran.  The  last  item  in  this  list  states 
that  the  certification  may  include  other 
criteria  which  are  essential  for  the 
effective  implementation  of  the  program 
(sec.  4486(d)(13)).  Consequently,  the  list 
of  items  to  be  certified  contains  some 
which  are  not  specifically  enumerated 
in  the  statute. 

Section  21.4822(a)(3)(xiii)  requires  the 
employer  to  consider  any  prior  training 
the  veteran  may  have  had  in  the  field  for 
which  he  or  she  is  to  be  trained  and  to 
shorten  the  training  program 
appropriately.  The  Act  requires  that  the 
employer  not  place  in  a  training 
program  anyone  who  is  fully  qualified 
for  the  job  which  is  the  goal  of  the 
program.  Shortening  the  training 
program  for  those  who  are  partially 
qualified,  VA  believes,  is  in  accord  with 
the  intent  of  this  restriction  and  will 
preserve  the  limited  monetary  resources 
in  this  program  so  that  the  number  of 
veterans  to  be  trained  will  be 
maximized. 

Section  21.4822(a)(3)(xv)  requires  the 
employer  to  state  the  number  of 
employees  in  the  firm  if  the  employer 
wishes  to  be  paid  monthly.  The  Service 
Members  Occupational  Conversion  and 
Training  Act  states  that  employers  may 
be  paid  monthly  if  being  paid  quarterly 
would  be  unduly  burdensome  for  the 
employer.  VA's  experience  in 
administering  the  Veterans'  Job  Training 
Act,  a  similar  program  with  a  similar 
provision,  has  shown  that  the  burden  on 
the  employer  is  related  to  the  number  of 
employees,  because  of  the  need  of 
employers  with  few  employees  to 
maintain  their  cash  flow.  Section 
21.4832(a)(2)  discussed  below  limits  the 
number  of  employees  an  employer  may 
have  and  still  be  paid  monthly.  Hence, 
the  need  for  this  information. 

Section  21.4822(a)(3)(xii)  provides 
that  the  employer  will  certify  that  the 
trainee  will  have  the  opportunity  to 
participate  in  a  personal  interview  with 
a  case  manager  if  one  is  assigned  to  him 
or  her.  The  Service  Members 
Occupational  Conversion  and  Training 
Act  (sec.  4493)  provides  that  the 
implementing  official  will  provide  case 
managers  to  be  assigned  under  certain 
circumstances  to  veterans  in  training. 
The  Act  further  provides  that  the  trainee 
will  have  an  in-person  interview  with 
the  case  manager  within  60  days  of 
entering  into  training.  Under  the 
provisions  of  the  Memorandum  of 
Agreement  the  Secretary  of  Labor  will 
provide  these  case  managers.  It  is 
reasonable,  given  the  requirements  of 
the  law  for  an  in-person  interview,  that 


the  employer  certify  that  the  interview 
may  take  place  during  normal  working 
hours. 

The  Service  Members  Occupational 
Conversion  and  Training  Act  provides 
that  the  implementing  official  may 
prohibit  payments  to  an  employer  on 
behalf  of  new  trainees  when  the 
completion  rate  for  a  training  program  is 
disproportionately  low  due  to 
deficiencies  in  the  quality  of  the 
program.  The  law  is  specific  as  to  the 
evidence  the  official  must  consider 
when  determining  when  there  are 
deficiencies  in  the  quality  of  the 
program,  but  the  law  does  not  state  what 
a  disproportionately  low  percentage  is. 
Section  21.4823(c)  specifies  the 
minimum  completion  rate  needed  to 
qualify  for  payment. 

That  paragraph  provides  that  unless 
the  program  has  had  at  least  five 
trainees  only  very  strong  evidence  that 
deficiencies  exist  will  cause  VA  to 
consider  whether  the  completion  rate  is 
disproportionately  low.  Four  or  fewer 
trainees  do  not  provide  sufficient  data 
for  a  percentage  determination  to  be 
meaningful. 

If  there  have  been  five  or  more 
trainees,  the  regulation  provides  that,  in 
effect,  VA  will  compare  the  percentage 
of  trainees  who  have  successfully 
completed  the  particular  training 
program  during  the  three  years  which 
immediately  precede  the  calculation 
with  the  percentage  of  all  trainees  who 
have  ever  successfully  completed  all 
training  programs.  If  the  percentage  of 
successful  completers  of  a  program  is 
less  than  half  the  percentage  of 
successful  completers  of  all  programs, 
the  percentage  is  low  and  will  be 
considered  as  disproportionately  low  if 
the  program  fails  to  meet  the  other 
qualifications  in  the  regulation.  While 
the  legislative  history  of  the  Act  fails  to 
define  or  indicate  what  constitutes  a 
disproportionately  low  successful 
completion  rate,  VA  believes  that 
requiring  a  successful  completion  rate  of 
at  least  half  the  national  average  will  not 
place  too  great  a  burden  on  employers. 
Requiring  no  greater  than  half  the 
national  average  adequately  takes  into 
account  the  fact  that  with  less  than  10 
or  12  trainees  the  one  unsuccessful 
trainee  may  have  a  large  effect  on  the 
successful  completion  rate. 

Section  21.4824  provides  for 
withdrawal  of  approval  if  VA  discovers 
that  the  program  ceases  to  meet 
approval  requirements,  or  the  required 
employer's  certifications  were  false  in 
any  material  respect,  or  the  employer 
refuses  to  make  available  the  progress 
records  for  the  trainees  in  a  training 
program.  While  the  Service  Members 
Occupational  Conversion  and  Training 


Act  does  not  specifically  provide  for  a 
withdrawal  of  program  approval, 
withdrawal  of  approval  is  implicit  in 
the  law.  Since  program  approval  is 
predicated  upon  the  employer's  meeting 
certain  approval  requirements,  it  clearly 
follows  that  such  approval  cannot  be 
maintained  if  the  approval  requirements 
for  the  employer's  program  were  not  or 
are  not  met. 

Continued  compliance  with  approval 
requirements  is  required.  For  example, 
one  requirement  is  that  there  be  enough 
space  available  to  train  the  trainees.  It 
is  conceivable  that,  after  having 
obtained  approval,  the  employer  may 
move  to  a  new  place  of  business  where 
space  is  inadequate,  thus  bringing  the 
employer  into  noncompliance. 

Similarly,  VA  may  discover  that  an 
employer's  certification  was  false.  For 
example,  an  employer  may  falsely 
certify  that  there  are  sufficient  instructor 
personnel  available  to  train  the  trainees. 
Compliance  monitoring  may  reveal  that 
this  is  not  the  case.  In  diat  event 
approval  should  be  withdrawn.  To 
continue  approval  would  make 
meaningless  the  compliance  monitoring 
provided  for  in  the  law. 

The  Service  Members  Occupational 
Conversion  and  Training  Act  (sec. 
4487(a)(2))  and  §21.4822(a)(3)(xv) 
provide  that  employers  may  be  paid 
monthly  if  being  paid  quarterly  would 
be  burdensome.  Section  21.4832(a) 
provides  for  monthly  payments  if  the 
employer  has  less  than  75  employees 
and  wants  to  be  paid  monthly. 
As  noted  above.  VA  has  had 
experience  administering  a  similar  Act, 
the  Veterans'  Job  Training  Act,  which 
had  a  similar  provision,  and  the 
department  found  that  the  burden  was 
related  to  the  number  of  employees  the 
employer  had,  because  of  the  need  of 
these  employers  to  maintain  their  cash 
flow.  VA  believes  from  its 
administrative  experience  that 
employers  with  fewer  than  75 
employees  may  well  find  it  burdensome 
to  be  paid  quarterly. 

The  Service  Members  Occupational 
Conversion  and  Training  Act  provides 
that  no  periodic  payment  may  be  made 
to  an  employer  until  the  veteran 
certifies  that  he  or  she  was  employed 
full  time  in  the  training  program  during 
the  period  to  be  certified,  and  the 
employer  confirms  the  certification  and 
states  the  number  of  hours  the  employee 
worked.  However,  §  21.4832(a)(3) 
provides  for  an  exception  for  the 
employee's  certification  if  the  employee 
quit  or  died  during  the  payment  period 
or  is  similarly  unavailable  to  make  the 
certification.  VA  does  not  believe  it 
equitable  to  withhold  a  payment  which 
would  otherwise  be  due  an  employer  if 
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circumstances  beyond  the  employer's 
control  make  it  difficult  or  impossible 
for  the  employer  to  obtain  the 
certification,  particularly  if  the 
employee  refuses  to  cooperate. 

Similarly,  the  Service  Members 
Occupational  Conversion  and  Training 
Act  forbids  reimbursement  of  an 
employer  for  expenses  for  tools  and 
other  work-related  materials  until  the 
employer  and  the  employee  certify  the 
need  for  the  tools  and  work-related 
materials,  that  the  veteran  bought  them, 
and  that  the  employer  reimbursed  the 
veteran  for  them.  Section  21.4832(c) 
contains  two  provisions  not  made 
explicit  in  the  Act.  First,  it  provides  for 
payment  in  certain  circumstances  if  the 
employee  is  unavailable  to  make  the 
certification.  Again  VA  does  not  believe 
it  is  equitable  to  withhold  payment  to 
which  an  employer  otherwise  would  be 
entitled,  if  the  employee  is  unavailable 
to  make  the  certification. 

Second,  the  regulation  requires  the 
employer  and  veteran  to  submit  a  copy 
of  the  receipt  or  other  proof  of  purchase 
and  cost  which  the  employer  used  to 
determine  the  amount  for  which  the 
veteran  was  reimbursed.  Although  not 
expressly  required  by  the  Service 
Members  Occupational  Conversion  and 
Training  Act,  VA  believes  that  its 
successful  monitoring  of  this  program 
requires  documentation  for  this 
certification. 

Section  21.4832(d)(2)  provides  that  if 
the  employer  reduces  a  trainee's  pay 
below  that  of  his  or  her  starting  wage, 
reimbursement  will  be  made  to  the 
employer  on  the  basis  of  the  new  lower 
wage  rather  than  on  the  basis  of  the 
starting  wage.  This  is  not  stated 
specifically  in  the  Service  Members 
Occupational  Conversion  and  Training 
Act  but  it  is  implicit  in  the  law. 

Occasionally,  a  trainee  begins  job 
training  at  a  project  where  the  Davis- 
Bacon  Act  appUes.  The  Davis-Bacon  Act 
provides  a  two-tier  system  of  wages,  a 
journeyman  wage  and  a  training  wage, 
both  of  which  may  be  higher  than  the 
starting  wage  which  the  employer 
usually  pays  employees.  When  the 
project  is  completed,  the  trainee  may 
revert  to  the  usual  starting  wage.  Section 
21.4802(j)  defines  normal  starting  wage 
in  such  a  way  that  reimbursement  to  the 
employer  in  this  situation  would  be 
based  on  the  Davis-Bacon  training  wage 
while  such  a  wage  was  being  paid  to  the 
eligible  person  and  would  be  based  on 
the  usual  starting  wage  when  the 
eligible  person's  training  wage  was  not 
governed  by  that  Act. 

VA  beheves  paying  the  employer  at 
the  Davis-Bacon  training  wage  rate  even 
though  the  employer  may  be  paying  the 
journeyman  rate  is  implicit  in  the  law. 


The  Service  Members  Occupational 
Conversion  and  Training  Act  provides 
that  job  training  programs  approved 
under  38  U.S.C.  chapter  36  will  be 
considered  to  meet  the  approval 
requirements  of  the  Act.  These  programs 
require  a  graduated  wage  scale.  VA  has 
always  considered  that  someone  who 
has  reached  the  journeyman  wage  rate 
may  not  be  considered  to  be  a  trainee 
entitled  to  educational  assistance  for 
training. 

The  Service  Members  Occupational 
Conversion  and  Training  Act  requires 
that  employers  keep  records  adequate  to 
show  the  progress  of  the  veteran  and 
make  these  records  available  to 
authorized  representatives  of  the 
government.  However,  that  Act  does  not 
state  the  length  of  time  the  records  must 
be  kept.  Section  21.4850(b)  would 
require  the  employer  to  keep  those 
records  for  3  years  following  the  last 
month  or  quarter  for  which  the 
employer  received  payment  on  behalf  of 
the  veteran. 

Another  record  retention  period  could 
be  adopted.  However,  VA  believes  that 
given  the  limited  resources  for  program 
oversight,  a  period  of  less  than  3  years 
will  make  it  difficult  to  monitor 
compliance  effectively.  On  the  other 
hand,  the  department  realizes  that 
retention  of  records  for  an  indefinite 
time  may  well  be  unduly  costly  for  the 
employer.  Accordingly,  the  interim  rule 
requires  a  3-year  retention  as  a 
compromise  between  VA's  need  to 
properly  monitor  compliance  and  the 
need  to  minimize  expenses  for  the 
employer. 

Section  21.4832(b)  would  allow  VA  to 
pay  an  employer  a  lump-sum  incentive 
payment  after  the  trainee  had  worked 
full-time  for  4  months  in  the  job  for 
which  the  training  program  was 
designed  to  provide  training  or  in  a 
related  job.  A  related  job  is  defined  in 
§  21.4820(m)  as  one  which  is  found  in 
the  Dictionary  of  Occupational  Titles  as 
being  in  the  same  occupational  wcrk 
group. 

In  permitting  payment  for 
employment  in  a  related  job,  VA  is 
reacting  to  concerns  that  in  some 
instances  a  trainee  may  be  promoted 
before  the  four  months  have  expired  or 
changing  business  conditions  may  force 
an  employer  to  place  the  eligible  person 
in  a  related  job.  VA  believes  that  this  is 
tantamount  to  placing  the  eligible 
person  in  the  job  for  which  the  training 
program  is  designed  to  provide  training. 
The  employer  should  not  be  placed  in 
a  position  of  losing  the  payment  for 
essentially  carrying  out  the  purpose  of 
the  Service  Members  Occupational 
Conversion  and  Training  Act.  Neither 
should  the  efigible  person  be  placed  in 
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a  position  where  she  or  he  would  have 
to  forgo  a  promotion. 

Administrative  Procedure  Act 

A  substantial  portion  of  the  changes 
made  by  this  interim  final  rule  merely 
consists  of  restatements  of  statutory 
material  and,  as  such,  is  not  subject  to 
rule  making  requirements.  The  rule 
making  changes  consist  of  interpretative 
rules,  general  statements  of  policy,  and 
rules  of  agency  organization,  procedure, 
and  practice.  As  such,  they  are  exempt 
from  the  notice  and  comment  provisions 
ofSU.S.C.  553. 

The  changes  subject  to  rule  making 
requirements  are  also  made  effective 
immediately  without  a  30  day  delay 
since,  insofar  as  they  consist  of 
substantive  rules,  they  are  interpretative 
rules  and  statements  of  policy. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed  rule 
making  was  required  in  connection  with 
the  adoption  of  this  interim  rule,  no 
regulatory  flexibility  analysis  is  required 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601,efse7.). 

No  Catalog  of  Federal  Domestic  Assistance 
number  has  been  assigned  to  the  program 
affected  by  these  regulations. 

List  of  Subjects. 

38  CFR  Part  2 

Authority  delegation  (Government 
agencies).  Veterans  Affairs  Department. 

38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved;  November  29,  1994. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  Parts  2  and  21  are 
amended  as  set  forth  below. 

PART  2— DELEGATIONS  OF 
AUTHORITY 

1 .  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  72  Stat.  1114;  38  U.S.C.  501. 
unless  otherwise  noted. 

2.  Sections  2.100  and  21.101  are 
added  to  read  as  follows: 


S  2.100    Delegation  of  authority  to  the 
Under  Secretary  for  Benefits  or  his  or  her 
designee  to  enter  into  Memoranda  of 
Agreement  with  authorized  representatives 
of  Department  of  Defense  or  Department  of 
Latwr  or  both  to  Implement  programs 
authorized  by  §§  21 .4800  through  21 .4856. 

This  delegation  is  described  in 
§  21.4854  of  this  chapter. 

(Authority:  38  U.S.C.  512) 

§  2. 1 01    Delegation  of  authority  to  the 
Under  Secretary  for  Benefits,  and  to 
supervisory  or  adjudicative  personnel 
within  the  jurisdiction  of  the  Veterans 
Benefits  Administration  designated  by  him 
or  her,  to  make  findings  and  decisions  of 
the  Department  of  Veterans  Affairs  under 
the  Service  Members  Occupational 
Conversion  and  Training  Act,  and  the 
applicable  regulations,  precedents  and 
Instructions,  relating  to  programs 
authorized  by  §§  21 .4800  through  21 .4854. 

This  delegation  is  described  in 
§  21.4856  of  this  chapter. 

(Authority:  38  U.S.C.  512) 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

3.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501. 

4.  Subpart  F-3  is  added  to  read  as 
follows: 

Subpart  F-3 — Service  Members 
Occupational  Conversion  and  Training 
Program 

Sec. 
General 

21.4800  Service  Members  Occupational 
Conversion  and  Training  Program. 

21.4801  [Reserved] 

21.4802  Defmitions. 
21.4803-21.4809    [Reserved] 

Eligibility 

21.4810  Eligibility  requirements  for 
participation. 

21.4811  [Reserved] 

21.4812  Application  and  certification. 
21.4813-21.4819    [Reserved] 

Approval  of  Employer  Programs 

21.4820  )ob  training  program  approval. 

12.4821  [Reserved] 

21.4822  Employer  applications  for 
approval. 

21.4823  Disapproval  of  entry  into  programs 
having  unsatisfactory  completion  rates. 

21.4824  Withdrawal  of  approval. 
21.4825-21.4829    [Reserved] 

Pajrments 

21.4830  Entrance  into  training. 

21.4831  [Reserved] 

21.4832  Payments  to  employers. 

21.4833  [Reserved] 

21.4834  Overpayments  and  forfeits. 
21.4835—21.4839     [Reserved] 

Counseling 

21.4840    Employment  counseling  services. 


21.4841-21.4843     [Reserved] 
21.4844    Failure  to  cooperate. 
21.4845-21.4849    [Reserved] 

Administrative 

21.4850  Inspection  of  records. 

21.4851  [Reserved] 

21.4852  Monitoring  and  investigations. 

21.4853  [Reserved] 

2 1 .4854  Delegation  of  authority  to  the 
Under  Secretary  for  Benefits. 

21.4855  [Reserved] 

21.4856  Delegation  of  authority  to  the 
Veterans  Benefits  Administration. 

Subpart  F-3 — Service  Members 
Occupational  Conversion  and  Training 
Program 

Authority:  Subtitle  G  ,  Pub.  L.  102^84, 
106  Stat.  2757-2769 

General 

§  21 .4800    Service  Members  Occupational 
Conversion  and  Training  Program. 

Sections  21.4800  through  21.4856 
regulate  a  Service  Members 
Occupational  Conversion  and  Training 
Program.  The  purpose  of  this  program  is 
to  assist  members  of  the  Armed  Forces 
who  are  forced  or  induced  to  leave 
military  service  by  reason  of  the 
drawdown  of  the  Armed  Forces  and  to 
provide  the  Secretary  of  Defense  with 
another  tool  to  manage  that  drawdown. 
The  program  assists  eligible  persons  in 
entering  the  civilian  workforce  through 
training  for  employment  in  a  stable  and 
permanent  position  that  involves 
significant  training,  VA  makes  payments 
to  employers  who  employ  and  train 
eligible  veterans  in  these  jobs.  The 
payments  assist  employers  in  defraying 
the  costs  of  necessary  training. 

(Authority;  Subtitle  G,  Pub.  L.  102-484. 106 
Stat.  2757-2769,10  U.S.C.  1143  note) 

§21.4801    [Reserved] 

§21.4802    Definitions. 

For  the  purpose  of  the  Service 
Members  Occupational  Conversion  and 
Training  Program  described  in 
§§  21.4800  through  21.4856  the 
following  definitions  apply. 

(a)  Active  duty.  The  term  active  duty 
means: 

(1)  Full-time  duty  in  the  Armed 
Forces,  other  than  active  duty  for 
training, 

(2)  Full-time  duty  (other  than  for 
training  purposes)  as  a  commissioned 
officer  of  the  Regular  or  Reserve  Corps 
of  the  Public  Health  Service; 

(3)  Full-time  duty  as  a  commissioned 
officer  of  the  National  Oceanic  and 
Atmospheric  Administration; 

(4)  Service  as  a  cadet  at  the  United 
States  Military,  Air  Force  or  Coast 
Guard  Academy,  or  as  a  midshipman  at 
the  United  States  Naval  Academy,  and 


(5)  Authorized  travel  to  or  from  such 
service. 

(Authority:  106  Stat.  2757,  Pub.  L  102-484, 
sec.  4483(2).  10  U.S.C.  1143.  note) 

(b)  Active  duty  for  training.  (1)  The 
terra  active  duty  for  training  means: 

(i)  Full-time  duty  in  the  Armed  Forces 
performed  by  Reserves  for  training 
purposes. 

(ii)  Full-time  duty  for  training 
purposes  performed  as  a  commissioned 
officer  of  the  Reserve  Corps  of  the 
Public  Health  Service. 

(iii)  In  the  case  of  members  of  the 
Army  National  Guard  or  the  Air 
National  Guard  of  any  State,  full-time 
duty  under  section  316.  592.  593.  594  or 
505  of  title  32,  U.S.  Code. 

(iv)  Duty  performed  by  a  member  of 
a  Senior  Reserve  Officers'  Training 
Corps  program  when  ordered  to  such 
duty  for  the  purpose  of  training  or  a 
practice  cruise  under  chapter  103  of  title 
10.  U.S.  Code  for  a  period  of  not  less 
than  four  weeks  and  which  must  be 
completed  by  the  member  before  the 
member  is  commissioned,  and 

(v)  Authorized  travel  to  or  from  such 
duty. 

(2)  The  term  does  not  include  duty 
performed  as  a  temporary  member  of  the 
Coast  Guard  Reserve. 

(Authority:  106  Stat.  2757,  Pub.  L  102-484, 
sec.  4483(2),  10  U.S.C.  1143,  note) 

(c)  Active  military,  naval  or  air 
service.  The  term  active  military,  naval 
or  air  service  includes  active  duty,  any 
period  of  active  duty  for  training  during 
which  the  individual  concerned  was 
disabled  from  a  disease  or  injury 
incurred  or  aggravated  in  line  of  duty, 
and  any  period  of  inactive  duty  training 
during  which  the  individual  concerned 
was  disabled  from  an  injury  incurred  or 
aggravated  in  line  of  duty. 

(Authority:  106  Stat.  2757,  Pub.  L.  102-484, 
sec.  4483(2),  10  U.S.C.  1143,  note) 

(d)  Compensation.  The  term 
compensation  means  a  monthly 
payment  made  by  the  Department  of 
Veterans  Affairs  to  a  veteran  because  of 
a  service-connected  disability. 

(Authority:  106  Stat.  2757,  Pub.  L.  102-484, 
sec.  4483(2),  10  U.S.C  1143,  note) 

(e)  Eligible  person.  The  term  eligible 
person  means  a  veteran  who — 

(1)  Was  discharged  after  August  1, 
1990.  and  II 

(2)  Either—  11 

(i)  Served  in  the  active  military,  naval 
or  air  service  for  a  period  of  more  than 
90  days,  or 

(ii)  Was  discharged  or  released  from 
active  duty  because  of  a  service- 
connected  disability. 

(Authority:  106  Stat.  2758,  Pub.  L  102^64, 
sec.  4485(a)(2),  10  U.S.C  1143.  note) 
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(f)  Employer.  The  term  employer 
means  a  person  or  business  or  other 
entity  which — 

(1)  Hires  the  veteran, 

(2)  Provides  work,  wages,  and 
supervision, 

(3)  Either  provides  or  arranges  for 
training  for  die  veteran,  and 

(4)  Can  make  the  certification 
required  by  §  21.4822(a). 

(Authority:  106  Stat.  2762.  Pub.  L  102-484. 
sec.  4487, 10  U.S.C  1143,  note) 

(g)  Full-time  employment.  The  term 
full-time  employment  means 
employment  which  requires  the 
employee  to  work  a  regular  schedule  of 
hours  per  day  and  days  per  week 
established  as  the  standard  full-time 
workweek  at  the  employee's  training 
establishment. 

(Authority:  106  Stat.  2758,  Pub.  L.  102-484. 
sec.  4485(a)(3),  10  U.S.C.  1143,  note) 

(h)  Inactive  duty  training.  (I)  The 
term  inactive  duty  training  means: 

(i)  Duty  (other  than  full-time  duty) 
prescribed  for  Reserves  (including 
commissioned  officers  of  the  Reserve 
Corps  of  the  PubUc  Health  Service)  by 
the  Secretary  concerned  under  section 
206  of  title  37  or  any  other  provision  of 
law; 

(ii)  Special  additional  duties 
authorized  for  Reserves  (including 
commissioned  officers  of  the  Reserve 
Corps  of  the  Public  Health  Service)  by 
an  authority  designated  by  the  Secretary 
concerned  and  performed  by  them  on  a 
voluntary  basis  in  connection  with  the 
prescribed  training  or  maintenance 
activities  of  the  units  to  which  they  are 
assigned, 

(iii)  Training  (other  than  active  duty 
for  training)  by  a  member  of.  or 
applicant  for  membership  (as  defifted  in 
section  8140(g)  of  title  5.  U.  S.  Code),  in 
the  Senior  Reserve  Officers'  Training 
Corps  prescribed  under  chapter  103.  of 
UUe  10,  U.  S.  Code,  and 

(iv)  In  the  case  of  a  member  of  the 
Army  National  Guard  or  Air  National 
Guard  of  any  State,  such  term  means 
duty  (other  than  full-time  duty)  under 
sections  316,  502,  503,  504  or  505  of 
title  32.  U.  S.  Code. 

(2)  The  term  does  not  include: 

(i)  Work  or  study  performed  in 
connection  with  a  correspondence 
course, 

(ii)  Attendance  at  an  educational 
institution  in  an  inactive  status,  or 

(iii)  Duty  performed  as  a  temporary 
member  of  the  Coast  Guard  Reserve. 

(Authority:  106  Stat.  2757.  Pub.  L  102-484, 
sec.  4483(2),  10  U.S.C  1143,  note) 

(i)  Intermittent  job.  The  term 
intermittent  job  means  a  less  than  full- 
time  job  in  which  the  employee  is  given 


no  advance  regular  work  schedule  due 
to  the  unpredictable  and  sporadic 
nature  of  the  work  needed  for  the  job. 

(Authority:  106  Stat.  2760,  Pub.  L  102-484, 
sec  4486(b)(1),  10  U.S.C.  1143  note) 

(j)  Normal  starting  hourly  wage.  (1) 
The  term  normal  starting  hourly  wage 
means,  except  as  provided  in  paragraph 
(j)(2)  of  this  section,  the  wage  paid  per 
hour  (exclusive  of  overtime,  premium 
pay  or  fiinge  benefits)  on  the  first  day 
of  the  job  training  program  to  an  eligible 
person  whose  training  program  has  not 
been  shortened  as  a  result  of  the 
employer's  evaluation  of  an  eligible 
person's  prior  training.  This  definition 
applies  as  to  the  eligible  person  whose 
job  training  program  actually  has  been 
shortened,  and  who,  therefore,  begins 
training  at  a  higher  hourly  wage. 

(2)  For  any  eligible  person  to  whom 
the  Davis-Bacon  Act  applies  the  term 
normal  starting  hourly  wage  means: 

(i)  The  training  wage  payable  under 
the  Davis-Bacon  Act  (exclusive  of 
overtime,  premium  pay  or  fiinge 
benefits)  to  the  eligible  person  on  days 
during  the  job  training  program  when 
the  Davis-Bacon  Act  applies,  and 

(ii)  On  days  when  the  Davis-Bacon 
Act  does  not  govern  the  wages  paid  to 
the  eligible  person,  the  wage  as 
determined  by  paragraph  (j)(l)  of  this 
section. 

(Authority:  106  Stat.  2762,  Pub.  L.  102-484. 
sec.  4487. 10  U.S.C.  1143  note) 

(k)  Part-time  employment.  The  term 
part-time  employment  means 
permanent  employment  in  a  position  in 
which  the  employee  works  a  regularly 
scheduled  number  of  hours  each 
workweek  that  is  less  than  the  number 
of  hours  customarily  required  for  full- 
time  employment  in  that  position. 

(Authority:  106  Stat.  2758,  Pub.  L.  102-484. 
sec.  4485(a)(3),  10  U.S.C  1143  note) 

(1)  Permanent  employment.  The  term 
permanent  employment  means 
employment  which  is  clearly 
continuous  in  nature.  Thus,  the  term 
does  not  include  employment  which  is 
seasonal,  time-limited,  or  expected  to 
terminate  upon  completion  of  a 
particular  product,  task,  obligation, 
contract,  or  assignment. 

(Authority:  106  Stat.  2758.  Pub.  L.  102-484. 
sec.  4485(a)(3),  10  U.S.C  1143  note) 

(m)  Related  job.  The  term  related  job 
means  a  job  which  has  the  following 
characteristics  when  compared  to 
another  job. 

(1)  The  Dictionary  of  Occupational 
Titles,  4th  edition,  revised  1991,  shows 
that— 

(i)  Both  jobs  are  in  the  same 
occupational  group,  and 
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(ii)  The  second  job  requires  the  same 
or  higher  specific  vocational  preparation 
level  as  the  job  to  which  it  is  being 
compared,  and 

(2)  The  salary  being  paid  to 
employees  with  comparable  experience 
and  training  in  the  second  job  is  the 
same  or  greater  than  the  salary  paid  in 
the  job  to  which  it  is  being  compared. 

(Authority:  106  Stat  2762.  Pub.  L.  101-484, 
sec.  4487(b)(3).  10  U.S.C.  1143,  note) 

(n)  Seasonal  job.  The  term  seasonal 
job  means  a  job  which  is  subject  to  a 
seasonal  need  or  availability  resulting  in 
no  work  for  the  employed  person  for  90 
or  more  consecutive  calendar  days. 

(Authority:  106  Stat.  2760,  Pub.  L  102-484, 
sec  4486(b)(1),  10  U.S.C.  1143  note) 

(o)  Secretary.  The  term  Secretary 
means  the  Secretary  of  Veterans  Affairs 
unless  otherwise  indicated  by  the  text  of 
the  sentence  in  which  the  term  appears. 

(Authority:  106  Stat.  2760,  Pub.  L  102-484. 
sec.  4486(b)(1).  10  U.S.C.  1143  note) 

(p)  Service-connected.  The  term 
service-connected  means,  with  respect 
to  disability,  that  the  disability  was 
incurred  or  aggravated  in  line  of  duty  in 
the  active  mihtary.  naval  or  air  service. 

(Authority:  106  Stat.  2758,  Pub.  L.  102-484, 
sec.  4483(2).  10  U.S.C.  1143,  note) 

(q)  State.  The  term  State  means  each 
of  the  several  States.  Territories,  and 
possessions  of  the  United  States,  the 
District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico. 

(Authority:  106  Stat.  2758,  Pub.  L  102-484, 
sec.  4483(2),  10  U.S.C  1143,  note) 

(r)  Temporary  employment.  The  term 
temporary  employment  means 
employment  other  than  permanent 
employment. 

(Authority:  106  Stat.  2759.  Pub.  L.  102-484, 
sec.  4485(a)(3).  10  U.S.C.  1143  note) 

(s)  Temporary  job.  The  term 
temporary  job  means  a  time-limited  job. 
particularly  one  of  known,  expected,  or 
intended  short  duration  (generally,  not 
to  exceed  one  year  and,  frequently, 
shorter). 

(Authority:  Pub.  L.  102-484,  sec.  4486(b)(1). 
10  U.S.C  1143  note) 

(t)  Unemployed.  The  term 
unemployed  means  that  a  person  is 
without  full-time,  permanent 
employment  and  wants  and  is  available 
for  full-time,  permanent  emplojTnent. 

(Authority:  106  Stat.  2760,  Pub.  L.  102-484. 
sec.  4485(a)(3):  10  U.S.C  1143  note) 

(u)  Veteran.  The  term  veteran  means 
a  person  who — 

(1)  Served  in  the  active  military,  naval 
or  air  service,  as  defined  in  paragraph 
(c)  of  this  section,  and 


(2)  Was  discharged  or  released 
therefrom  under  conditions  other  than 
dishonorable. 

(Authority:  106  Stat.  2757,  Pub.  L.  102-484, 
sec.  4483(2).  10  U.S.C  1143  note,  38  U.S.C 
101(2)) 

§§21.480^—21.4809    [Reserved] 

Eligibility 

§  21 .481 0    Eligibility  requirements  for 
participation. 

To  establish  eligibility  for 
participation  in  the  Service  Members 
Occupational  Conversion  and  Training 
program,  an  eligible  person,  on  the  date 
of  application,  must — 

(a)  (1)  Be  unemployed,  and 

(2)  Have  been  imemployed  for  at  least 
8  of  the  15  weeks  immediately 
preceding  the  date  of  his  or  her 
application  for  participation  in  a  job 
training  program  under  this  subpart,  or 

(b)  Be  sepdrated  from  the  active 
military,  naval  or  air  service  and  must 
have  had  a  primary  or  secondary 
occupational  specialty  in  the  Armed 
Forces  which  (as  determined  under 
regulations  prescribed  by  the  Secretary 
of  Defense  and  in  effect  before  the  date 
of  the  eligible  person's  separation)  is  not 
readily  transferable  to  the  civilian 
workforce;  or 

(c)  Be  entitled  to  compensation  (or  but 
for  the  receipt  of  military  retired  pay 
would  be  entitled  to  compensation) 
under  laws  administered  by  VA  for  a 
service-connected  disability  rated  at  30 
percent  or  more. 

(Authority:  106  Stat.  2758,  Pub.  L.  102-484, 
sec.  4485(a)(1)(B)  and  (C)  10  U.S.C  1143 
note) 

§21.4811    [Reserved] 

§  21 .481 2    Application  and  certification. 

(a)  Application.  An  individual  must 
apply  to  a  facility  of  the  Veterans 
Benefits  Administration  for 
participation  in  a  job  training  program 
using  the  form  prescribed  by  VA. 

(Authority:  106  Stat.  2759,  Pub.  L.  102-484, 
sec.  4485(b)(li,  10  U.S.C  1143  note) 

(b)  Approval.  VA  will  approve  an 
application  to  participate  in  a  job 
training  program  if: 

(1)  The  applicant  is  an  eligible  person 
who  meets  the  participation 
requirements  of  §  21.4810,  and 

(2)  Funds  are  available  to  pay 
employers  under  this  subpart. 

(Authority:  106  Stat.  2759,  Pub.  L.  102-484, 
sec.  4485(b)(2);  10  U.S.C  1143  note) 

(c)  Certificates.  (1)  Upon  approving  an 
eligible  person's  application,  VA  will 
furnish  the  eligible  person  with  a 
certificate  for  presentation  to  an 
employer  with  an  existing  approved  job 


training  program  or  an  employer  who  is 
willing  to  develop  and  seek  approval  for 
a  job  training  program.  The  certificate 
will  state: 

(i)  The  individual's  eligibility  to 
participate; 

(ii)  The  date  of  the  certificate's 
issuance  to  the  eligible  person  and  the 
period  of  its  validity,  and 

(iii)  Approval  of  entrance  into  a  job 
training  program  is  subject  to  the 
availability  of  funds. 

(2)  A  certificate  expires  180  days  from 
the  date  on  which  it  is  furnished  to  the 
eligible  person.  However,  VA  may 
renew  a  certificate  for  an  eligible  person 
when  the  provisions  of  §  21.4812(b)  are 
met.  A  renewed  certificate  expires  180 
days  from' the  date  on  which  it  is 
furnished  to  the  eligible  person,  and 
may  itself  be  renewed. 

(Authority:  106  Stat.  2759,  Pub.  L.  102-484. 
sec.  4485(b)(3).  10  U.S.C  1143  note) 

(d)  Disapproval.  If  an  individual's 
application  is  disapproved.  VA  will  give 
the  individual  written  notice  of  the 
decision,  including  the  reasons  therefor, 
a  summary  of  the  evidence  considered 
and  an  opportunity  for  a  hearing.  The 
individual  may  appeal  VA's  denial  of 
his  or  her  application  under  the  same 
process  as  is  provided  in  Part  19, 
Subpart  B  of  this  chapter. 

(Authority:  106  Stat.  2759.  Pub.  L  102-484, 
sec.  4485(b)(3),  10  U.S.C.  1143  note) 

§§21.481^—21.4819    [Reserved] 

Approval  of  Employer  Programs 

§  21.4820    Job  training  program  approval. 

(a)  Eligible  persons.  An  employer  may 
be  paid  assistance  on  behalf  of  a 
participating  eligible  person  only  for 
providing  a  program  of  job  training 
approved  by  VA  as  meeting  the 
requirements  of  this  section  and 
§21.4822. 

(1)  The  training  provided  under  an 
employer's  job  training  program  must  be 
in  a  field  of  employment  providing  a 
reasonable  probability  of  stable,  long- 
term  employment  and,  except  as 
provided  in  paragraph  (a)(3)(ii)  of  this 
section,  such  training  must  be  provided 
for  a  period  of  not  less  than  6  nor  more 
than  18  months. 

(2)  An  employer  may  provide  all  or 
part  of  a  job  training  program  under  an 
agreement  with  an  educational 
institution  offering  the  training  through 
a  coiuse  or  courses  which  have  been 
approved  under  §  21.4253  or  §  21.4254 
for  the  enrollment  of  veterans. 

(3)  Notwithstanding  the  provision  of 
paragraph  (a)(1)  that  prohibits  a  training 
program  from  being  more  than  18 
months  long — 


(i)  An  apprenticeship  or  other  on-job 
training  program  approved  under  38 
U.S.C.  3687  will,  upon  the  employer's" 
submission  of  an  application  in 
accordance  with  §  21.4822  containing 
the  certification  required  by 
§21.4822(a)(3)(iii),  be  considered  to 
have  met  all  requirements  for  approval 
imder  this  subpart,  and  will  be 
approved  unless  found  ineligible  under 
paragraph  (b)  of  this  section,  and 

(ii)  If  a  job  training  program  described 
in  paragraph  (a)(3)(i)  of  this  section 
requires  more  than  18  months  of 
training  to  complete,  the  period  of 
training  approvable  for  purposes  of  this 
subpart  will  be  limited  to  the  first  18 
months  of  training  under  the  program, 
or  a  period  of  training  not  to  exceed  18 
months  fi^m  the  point  at  which  the 
eligible  person  enters  the  program  in  the 
case  where  the  employer  grants  credit 
for  prior  training.  (See  §  21.4832(a)(3)). 

(Authority:  106  Stat.  2762,  Pub.  L  102-484. 
sec.  4486(h);  10  U.S.C  1143  note) 

(b)  Ineligible  programs.  VA  will  not 
approve  a  job  training  program  for 
employment — 

(1)  Which  consists  of  seasonal, 
intermittent  or  temporary  jobs. 

(2)  Under  which  commissions  are  the 
primary  source  of  income. 

(3)  Which  involves  political  or 
religious  activities, 

(4)  With  any  department,  agency, 
instrumentality  or  branch  of  the  Federal 
Government  (including  the  United 
States  Postal  Service  and  the  Postal  Rate 
Commission);  or 

(5)  Which  will  not  be  performed  in  a 
State. 

(Authority:  106  Stat.  2760.  Pub.  L.  102-484, 
sec.  4486(b);  10  U.S.C.  1143  note) 

§21.4821    [Reserved] 

§  21 .4822    Employer  applications  for 
approval. 

(a)  Applications  for  approval  of  job 
training  programs.  (1)  The  employer 
must  apply  for  approval  of  a  job  training 
program  to  the  Director  of  the  VA 
facility  having  jurisdiction  over  the 
place  where  the  eligible  person  will  be 
trained. 

(2)  The  employer's  application  for 
approval  of  a  job  training  program  under 
this  subpart  must  be  in  the  form 
prescribed  by  the  Secretary  of  Veterans 
Affairs  and,  except  for  a  program  of 
apprenticeship  or  other  on-job  training 
approved  under  38  U.S.C.  3687,  must 
include  the  employer's  certification  of 
the  matters  set  forth  in  paragraphs  (a)(3) 
and  (a)(4)  of  this  section. 

(3)  The  employer  must  make  and 
submit  the  following  general 
certifications  with  the  application. 

(i)  The  employer  plans  that — 
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(A)  Upon  the  eligible  person's 
completion  of  the  job  training  program, 
the  employer  will  employ  the  eligible 
person  in  the  position  for  which  he  or 
she  has  been  trained,  and 

(B)  This  position  will  be  a  full-time, 
permanent  employment  position 
available  to  the  eligible  person  at  the 
end  of  the  training  period. 

(ii)  The  wages  and  benefits  to  be  paid 
to  an  eligible  person  participating  in  the 
job  training  program — 

(A)  Will  be  the  same  as  the  wages  and 
benefits  normally  paid  to  other 
employees  participating  in  the  same  or 
a  comparable  job  training  program,  and 

(B)  If  there  are  no  nonveterans 
training  in  the  program,  will  be 
comparable  to  wages  paid  in  similar 
programs  in  the  community  in  which 
the  employee  will  be  trained. 

(iii)  Employment  of  the  eligible 
person  under  the  program — 

(A)  Will  not  result  in  the 
displacement  of  ciurently  employed 
workers  (including  partial  displacement 
such  as  a  reduction  in  the  hoiu^  of 
nonovertime  work,  wages,  or 
employment  benefits),  and 

(B)  Will  not  be  in  a  job  while  another 
person  is  laid  off  from  the  same  or 
substantially  equivalent  job,  or  will  not 
be  in  a  job  the  opening  for  which  was 
created  as  a  resuH  of  the  employer 
having  terminated  the  employment  of 
any  regular  employee  or  otherwise 
having  reduced  its  workforce  with  the 
intention  of  hiring  an  eligible  person  in 
the  job. 

(iv)  The  employer  will  not  employ  in 
the  job  training  program  an  eligible 
person  already  qualified  by  training  and 
experience  for  the  job  for  which  the 
training  is  to  be  provided. 

(v)  Tne  job  which  is  the  objective  of 
the  job  training  program  involves 
significant  training. 

(vi)  The  training  content  of  the  job 
training  program  is  adequate  to 
accomplish  the  training  objective  of  the 
program  considering — 

(A)  The  nature  of  the  occupation  for 
which  training  is  to  be  provided,  and 

(B)  The  content  of  comparable, 
available  training  programs  which  lead 
to  the  same  occupation. 

(vii)  Each  participating  eligible  person 
will  be  employed  full-time  while  in  the 
job  training  program. 

(viii)  The  training  period  of  the 
program  will  not  be  longer  than  the 
training  periods  that  other  employers  in 
the  community  customarily  require  new 
employees  to  complete  in  order  to 
become  competent  in  the  occupation  or 
job  for  which  the  training  is  provided. 

(ix)  The  training  establishment  or 
place  of  employment  will  have 
available,  as  needed  to  accomplish  the 


training  objective  of  the  program,  the 
fallowing: 

(A)  Sufficient  space, 

(B)  Equipment, 

(C)  Instructional  material,  and 

(D)  Instructor  personnel. 

(x)  The  employer  will  keep  adequate 
records. 

(A)  To  show  the  progress  made  by 
each  eligible  person  participating  in  the 
program,  and 

(B)  To  demonstrate  compliance  by  the 
employer  and  eligible  person  with  all 
requirements  of  law  governing  the 
Service  Members  Occupational 
Conversion  and  Training  Act. 

(xi)  The  employer,  before  the  eligible 
person's  entry  into  training,  will — 

(A)  Furnish  the  eligible  person  with  a 
copy  of  the  certification  described  in 
this  paragraph,  and 

(B)  Obtain  and  retain  the  eligible 
person's  signed  acknowledgment  of 
having  received  the  certification. 

(xii)  The  employer  will  provide  to 
each  participating  efigible  person  for 
whom  a  case  manager  has  been  assigned 
by  the  Department  of  Labor  full 
opportunity  to  participate  in  one 
personal  interview  with  the  case 
manager  during  the  eligible  person's 
normal  work  day. 

(xiii)  The  employer  will  evaluate  the 
efigible  person's  prior  training  in  the 
field  for  which  he  or  she  is  being  trained 
and  will  shorten  his  or  her  training 
program  appropriately. 

(xiv)  Whether  tools  or  other  work- 
related  materials,  or  both,  are  necessary 
for  the  eligible  person's  participation  in 
the  program  of  job  training,  and  if  so,  a 
list  of  those  tools  and  work-related 
materials  which  the  eligible  person  and 
all  other  trainees  in  the  program,  both 
efigible  persons  and  others,  will  be 
required  to  purchase  and  for  which  the 
employer  will  reimburse  the  eligible 
person. 

(xv)  The  program  meets  such  other 
criteria  which  are  essential  for  effective 
implementation  of  the  Service  Members 
Occupational  Conversion  and  Training 
Act  and  as  to  which  VA,  after  having 
given  notice  to  the  employer,  requires 
the  employer's  certification. 

(4)  The  employer  must  submit  with 
the  apphcation  on  a  form  prescribed  by 
the  VA,  information  concerning: 

(i)  The  total  number  of  hours  of 
participation  in  the  job  training  program 
to  be  offered  the  eligible  person, 

(ii)  The  length  of  the  job  training 
program, 

(iii)  The  starting  hourly  rate  of  wages 
to  be  paid  to  a  participant  in  the 
program, 

(iv)  The  training  content  of  the 
program,  including  the  name  and 
address  of  the  educational  institution,  if 
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ciny.  with  which  the  employer  has  an 
agreement  to  provide  all  or  part  of  the 
job  training  program  (supported  by  a 
copy  of  that  agreement  included  with 
the  application); 

(v)  If  all  or  part  of  a  job  training 
program  is  provided  by  an  educational 
institution,  a  statement  that  VA  will 
have  access  to  the  training  records, 

(vi)  The  objective  of  the  pro-am. 

(vii)  The  address  of  the  location 
where  the  records  described  in 
paragraph  (a)(3)(x)  of  this  section  will  be 
kept,  and 

(viii)  If  the  employer  desires  to  be 
paid  monthly,  the  number  of  the 
training  establishment's  employees. 

(5)  The  certifications  required  in 
paragraphs  (a)(3)(i)  through  (xi)  shall  be 
considered  to  be  a  requirement 
established  under  subtitle  G  of  the 
Service  Members  Occupational 
Conversion  and  Training  Act,  and  for 
purposes  of  §  21.4832(c)  regarding 
payment  for  tools  and  other  work- 
related  materials  and  paragraphs  (a)(3)(i) 
through  (x)  shall  be  considered  to  be  a 
requirement  established  under  subtitle 
G  of  the  Service  Members  Occupational 
Conversion  and  Training  Act. 

(Authority:  106  Slat.  2760,  Pub.  L  102-484. 
sees.  4486(e),  4487(b);  10  U.S.C.  1143  note) 

(b)  VA  action  upon  receipt  of  the 
application.  (1)  Upon  receipt  of  the 
application,  the  Director  of  the  VA 
facility  of  jurisdiction  will  approve  the 
job  training  program  if: 

(i)  The  application  contains  all 
requisite  information  and  certifications 
needed  to  enable  the  Director  to 
determine  whether  the  proposed  job 
training  program  meets  the  approval 
requirements  of  the  Service  Members 
Occupational  Conversion  and  Training 
Act. 

(ii)  The  Director  finds  no  basis  for 
conducting  an  investigation  under 
§  21.4852  that  would  warrant 
withholding  approval  of  the  employer's 
proposed  program  of  job  training 
pending  the  outcome  of  that 
investigation. 

(2)  In  determining  whether  the 
certifications  required  in  paragraphs 
(a)(3)  and  (a)(4)  of  this  section  are 
complete  and  accurate,  the  Director  of 
the  VA  facility  of  jurisdiction — 

(i)  Will  consider  that  the  provisions 
have  been  met  and  that  the  certification 
is  accurate  if  the  job  training  program 
for  which  the  employer  is  seeking 
approval  has  already  been  approved  for 
training  under  §  21.4261  or  §  21.4262,  or 
the  entire  job  training  program  consists 
of  a  course  or  courses  offered  at  an 
educational  institution  and  approved 
under  §  21.4253  or  §  21.4254; 

(ii)  Will  consider  any  information  the 
Department  of  Labor  or  the  State 


Employment  Security  Agency  may  have 
concerning  the  employer  and  the  job 
training  program; 

(iii)  VVill  consider  any  other  evidence 
which  may  show  whether  or  not  the 
certification  is  accurate  and  whether  or 
not  the  provisions  of  §  21.4820(a)  are 
met;  and 

(iv)  May  withhold  approval  pending 
an  investigation. 

(3)  The  Director  of  the  VA  facility  will 
notify  the  employer  in  writing  of  the 
approval  or  disapproval  of  the 
employer's  program.  If  the  program  is 
disapproved,  the  notice  will  state  the 
reasons  therefor  and  the  employer's 
right  to  seek  review  of  the  decision  as 
provided  in  paragraph  (c)  of  this 
section.  If  no  review  is  sought,  the 
decision  of  the  Director  of  the  VA 
facility  of  jurisdiction  will  be  final. 

(c)  Review  of  a  decision  not  to 
approve  a  program.  (1)  If  an  employer 
disagrees  with  a  decision  of  a  Ehrector 
of  a  VA  facility  not  to  approve  the 
program,  the  employer,  within  60  days 
after  receipt  of  notice  of  the  decision, 
may  ask  that  the  decision  be  reviewed 
by  the  Director,  Education  Service. 

(2)  A  review  by  the  Director, 
Education  Service,  of  a  disapproval 
decision  of  the  Director  of  the  VA  field 
facility  will  be  based  upon  the  evidence 
of  record  when  the  original  decision  not 
to  approve  a  program  was  made.  It  will 
not  be  de  novo  in  nature  and  no  hearing 
will  be  held.  The  Director,  Education 
Service,  has  the  authority  to  affirm, 
reverse,  or  remand  the  original  decision. 
The  reviewing  official's  action,  other 
than  a  remand,  shall  be  the  final 
Department  decision  on  the  issue 
presented. 

(Authority:  38  U.S.C.  512(a)) 

§  21 .4823    Disapproval  of  entry  Into 
programs  having  unsatisfactory  completion 
rates. 

(a)  Disapproval  of  payments  on  behalf 
of  new  participants.  The  Director  of  a 
VA  field  facility  may  disapprove  entry 
into  an  employer's  approved  job 
training  program  under  this  subpart 
when  the  Director  finds  that  the  rate  of 
veterans'  successful  completion  of  the 
job  training  program  is 
disproportionately  low  as  a  result  of 
deficiencies  in  the  quality  of  the  job 
training  program. 

(Authority:  106  Stat.  2765.  Pub.  L.  102-484, 
.sec.  4491(a),  10  U.S.C.  1143  note) 

(b)  Notice:  effective  date  of 
disapproval.  An  eligible  person  who  has 
not  begun  a  job  training  program  to 
which  a  disapproval  under  paragraph 
(a)  of  this  section  applies,  will  be  barred 
from  entering  that  program  effective  on 
the  date  the  employer  receives  the 


notification  provided  pursuant  to 
paragraph  (e)  of  this  section. 

(Authority:  106  Stat.  2764;  Pub.  L.  101-484, 
spc.  4490(b);  10  U.S.C.  1143  note) 

(c)  Successful  completion  rate  for  job 
training  programs.  VA  will  determine 
whether  the  successful  completion  rate 
for  a  job  training  program  is 
disproportionately  low  as  follows. 

(1)  It  fewer  than  five  eligible  persons 
either  successfully  completed  the 
particular  job  training  program  or 
terminated  that  program  (voluntarily  or 
involuntarily)  during  the  three-year 
period  immediately  preceding  the 
calculation,  VA  will  consider  that  the 
completion  rate  of  the  job  training 
program  is  not  disproportiona'tJy  low 
unless  there  is  strong  evidence  to  the 
contrary. 

(2)  If  five  or  more  eligible  persons 
either  successfully  completed  the 
particular  job  training  program  or 
terminated  that  program,  or  if  the 
number  is  less  than  five  and  there  is 
compelling  evidence  of  deficiencies  in 
the  quality  of  the  program  that  may  have 
adversely  affected  the  completion  rate, 
VA  will— 

(i)  Calculate  a  percentage  by  dividing 
the  number  of  eligible  persons  who  have 
successfully  completed  the  job  training 
program  during  the  three-year  period 
immediately  preceding  the  calculation 
by  the  number  of  eligible  persons  who 
have  either  successfully  completed  or 
otherwise  terminated  that  program 
during  the  three-year  period 
immediately  preceding  the  calculation; 

(ii)  Calculate  a  second  percentage  by 
dividing  the  number  of  eligible  persons 
who  have  ever  successfully  completed 
any  job  training  program  approved  for 
veterans'  training  under  the  Service 
Members  Occupational  Conversion  and 
Training  Act  by  the  number  of  eligible 
persons  who  have  ever  either 
successfully  completed  or  otherv\  ise 
terminated  such  a  job  training  program, 
and 

(iii)  Compare  the  two  percentages.  If 
the  percentage  determined  in  paragraph 
(c)(2)(i)  of  this  section  is  less  than  one- 
half  the  percentage  determined  in 
paragraph  (c)(2)(ii)  of  this  section,  the 
successful  completion  rate  of  the  job 
training  program  is  disproportionately 
low,  and  shall  be  considered  with  the 
data  described  in  paragraphs  (b)  through 
(d)  of  this  section  and  the  results  of  any 
investigation  VA  or  the  Department  of 
Labor  may  conduct  in  determining 
whether  the  disproportionately  low 
completion  rate  is  a  result  of 
deficiencies  in  the  quality  of  the 
program. 

(Authority:  106  Stat.  2764,  Pub.  L.  102-;84. 
sec.  4490(b),  10  U.S.C  1143  note) 


(d)  Deficiencies  in  the  quahtyofthe 
fob  training  program.  In  determining 
whether  any  disproportionately  low 
completion  rate  of  a  job  training 
program  is  the  result  of  deficiencies  in 
the  quality  of  the  program.  VA  will  take 
into  account  appropriate  data, 
including: 

(1)  Quarterly  data  provided  by  the 
Secretary  of  Labor  with  respect  to  the 
number  of  veterans  who: 

(i)  Receive  counseling  in  connection 
with  training  under  the  Service 
Members  Occupational  Conversion  and 
Training  Act." 

(ii)  Are  referred  to  employers  under 
the  Service  Members  Occupational 
Conversion  and  Training  Act, 

(iii)  Participate  in  job  training  under 
the  Service  Members  Occupational 
Conversion  and  Training  Act,  and 

(iv)  Complete  that  training  or  do  not 
complete  that  training,  and  the  reasons 
for  the  noncompletion.  and 

(2)  Data  from  the  compliance  surveys 
of  the  employer  which  indicate  the 
number  of  eligible  persons  who  have 
undertaken  a  job  training  program,  the 
number  of  such  persons  who  failed  to 
complete  it.  and  the  reasons  for  the 
noncompletion. 

(Authority:  106  Stat.  2764,  Pub.  L  102-484, 
sec.  4490(b);  10  U.S.C.  1143  note) 

(e)  Notification.  If,  after  considering 
the  data  described  in  paragraphs  (c)  and 
(d)  of  this  section,  the  Director  of  the  VA 
field  facility  of  jurisdiction  determines 
that  the  completion  rate  for  a  job 
training  program  is  disproportionately 
low  due  to  deficiencies  in  the  quality  of 
the  program,  the  Director  will 
disapprove  further  initial  entry  by 
eligible  persons  into  the  program  and 
shall  notify  the  employer  of  that 
disapproval.  The  notice  shall  be  by 
certified  mail  or  registered  letter,  return 
receipt  requested,  and  shall  include: 

(1)  A  statement  of  the  reasons  for 
disapproval,  including  a  summary  of  the 
evidence  considered. 

(2)  Notice  of  the  opportunity  to 
submit  documentary  evidence  and  to 
have  a  hearing  before  the  Director  of  the 
VA  field  facility  of  jurisdiction  or  his  or 
her  designee,  and 

(3)  Notice  of  the  employer's  right  to 
request,  within  60  days  after  receipt  of 
the  notice,  a  review  by  the  Director, 
Education  Service,  of  the  disapproval 
decision  by  the  Director  of  the  VA  field 
facihty  of  jurisdiction. 

(4)  A  review  by  the  Director, 
Education  Service,  of  a  disapproval 
decision  of  the  Director  of  the  VA  field 
facility  will  be  based  upon  the  evidence 
of  record  when  the  original  decision  to 
disapprove  new  program  entrants  was 
made.  It  will  not  be  de  novo  in  nature 
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and  no  hearing  will  be  held.  The 
Director.  Education  Service,  has  the 
authority  to  affirm,  reverse,  or  remand 
the  original  decision.  The  reviewing 
official's  action,  other  than  a  remand, 
shall  be  the  final  Department  decision 
on^the  issue  presented. 

(Authority:  106  Stat.  2765,  Pub.  L  102-484, 
sec.  4491(b),  10  U.S.C  1143  note) 

(f)  Period  of  disapproval.  (1)  A 
disapproval  of  further  program  entry  as 
described  in  paragraph  (a)  of  this 
section  shall  remain  in  effect  until  the 
Director  of  the  VA  field  facility  of 
jurisdiction  determines  that  the 
employer  has  remedied  the  program 
deficiencies  which  resulted  in  the 
disapproval. 

(2)  Upon  reinstatement  of  approval  of 
program  entry,  pajrments  will  be  made 
on  behalf  of  new  participating  eligible 
persons  only  for  training  received  after 
the  date  remedial  action  was  taken,  as 
determined  by  the  Director  of  the  VA 
field  facility. 

(Authority:  106  Stat.  2765,  Pub.  L.  102-484, 
sec.  4491(bM3),  10  U.S.C  1143  note) 

§21.4824    Withdrawal  of  approve. 

(a)  Approval  may  be  withdrawn.  The 
Director  of  a  VA  field  activity  may 
immediately  disapprove  the  further 
participation  by  all  eligible  persons  in  a 
job  training  program  which  previously 
has  been  approved  when: 

(1)  The  program  ceases  to  meet  any  of 
the  requirements  of  §  21.4820  or 
§21.4822. 

(2)  The  Director  finds  that  the 
employer's  certification  provided 
pursuant  to  §  21.4822(a)  was  false;  or 

(3)  The  employer,  or  an  educational 
institution  with  which  the  employer  has 
contracted  to  provide  all  or  part  of  the 
training,  refuses  to  make  available  to  an 
authorized  representative  of  the  Federal 
Government  those  records  which  the 
employer  (and  the  educational 
institution)  is  required  to  keep  under 
§21.4850. 

(b)  Notification.  The  Director  of  the 
VA  field  facility  of  jurisdiction  shall 
notify  the  employer  and  all  eligible 
persons  participating  in  the  program 
that  approval  is  being  withdrawn.  The 
notices  shall  be  by  certified  mail  return 
receipt  requested,  and  shall  include: 

(1)  A  statement  of  the  reasons  for  the 
withdrawal  of  approval,  including  a 
summary  of  the  evidence  considered; 

(2)  Notice  of  the  right  of  the  employer 
or  eligible  person  to  submit 
documentary  evidence  and  have  a 
hearing  before  the  Director  of  the  VA 
field  facility  of  jurisdiction  or  his  or  her 
designee  concerning  the  withdrawal  of 
program  approval; 

(3)  In  the  case  of  an  employer  notice 
of  the  employer's  right  to  request  a 


review  by  the  Director,  Education 
Service,  of  the  disapproval  decision  by 
the  Director  of  the  VA  field  faciUty  of 
jurisdiction.  To  exercise  that  right,  the 
employer  must  request  within  60  days 
either  after  the  date  of  notice  of  the 
initial  decision  of  the  Director  of  the  VA 
field  facility  of  jurisdiction  or  the  date 
of  notice  of  any  confirming  decision  by 
that  Director  following  a  timely 
requested  hearing  or  timely  submission 
of  new  evidence,  or  both,  and 

(4)  In  the  case  of  a  notice  sent  to 
eligible  persons,  notice  of  the  right  of 
the  eligible  person  to  appeal  the 
decision  to  the  Board  of  Veterans 
Appeals  and  to  have  a  hearing  under  the 
same  process  as  is  provided  in  Part  19. 
Subpart  B  of  this  title. 

(Authority:  106  Stat  2761-2763,  Pub.  L  102- 
484,  sec.  4486,  4487,  38  U.S.C.  501(a);  10 
U.S.C.  1143  note) 

(c)  Review  of  a  decision  to  withdraw 
approval  of  a  program.  A  review  by  the 
Director,  Education  Service,  of  a 
disapproval  decision  of  the  Director  of 
the  VA  field  facility  will  be  based  upon 
the  evidence  of  record  when  the  original 
decision  to  disapprove  new  program 
entrants  was  made.  It  will  not  be  de 
novo  in  nature  and  no  hearing  on 
review  will  be  held.  The  Director. 
Education  Service,  has  the  authority  to 
affirm,  reverse,  or  remand  the  original 
decision.  The  reviewing  official's  action, 
other  than  a  remand,  shall  be  the  final 
Department  decision  on  the  issue 
presented,  imless  an  adversely  affected 
eligible  person  prevails  in  an  appeal  of 
the  decision  to  the  Board  of  Veterans 
Appeals. 

(Authority:  38  U.S.C.  512(a)) 
§§21.4825-21.4829    [Reserved] 
Payments 

§  21 .4830    Entrance  Into  training. 

(a)  Notice  of  intent  to  hire  before 
employee's  entrance  into  training. 
Before  an  eligible  person  enters  an 
approved  job  training  program,  the 
employer  shall  submit  to  the  VA  at  the 
address  on  the  form  prescribed  by  the 
VA  information  concerning  whether  the 
employer  intends  to  hire  the  eligible 
person. 

(Authority:  106  Stat.  2764,  Pub.  L  102^84. 
sec.  4488(a);  10  U.S.C.  1143  note) 

(b)  Lack  of  funds  may  prevent 
training.  (1)  If  VA  determines  that  funds 
are  not  available  to  make  payments  to 
the  employer  on  behalf  of  the  eligible 
person,  VA  may  withhold  or  deny 
approval  of  the  eligible  person's  entry 
into  a  job  training  program. 

(2)  The  eligible  person  may  enter  the 
job  training  program  two  weeks  after  the 
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date  of  the  notice  of  intent  to  hire 
described  in  paragraph  (a)(1)  of  this 
section,  unless  VA  notifies  the 
employer,  within  that  two- week  period, 
by  certified  mail  that  approval  of  the 
eligible  person's  entry  into  the  job 
training  program  must  be  withheld  or 
denied  due  to  lack  of  funds.  The  two- 
week  period  shall  begin  on  the  date  the 
employer's  notice  to  VA  is  postmarked. 

(Authority:  106  Stat.  2764.  Pub.  L.  102-484. 
sec.  4488(a):  10  U.S.C.  1143  note) 

§21.4831    [Reserved] 

$  21 .4832    Payments  to  employers. 

Payments  made  to  employers  for 
training  eligible  persons  and  employing 
them  in  the  respective  positions  for 
which  they  trained  shall  be  made  in 
accordance  with  the  provisions  of  this 
section. 

(a)  Periodic  wage  reimbursement 
payments  for  training  provided  the 
eligible  person.  Subject  to  the 
certification  requirements  of  paragraph 
(a)(3)  of  this  section  and  the  limitations 
and  restrictions  stated  in  paragraphs  (d) 
and  (e)  of  this  section,  VA  will  make 
quarterly  wage-reimbursement 
payments  to  the  employer  based  upon 
training  provided  to  an  eligible  person. 
An  employer  with  fewer  than  75 
employees  when  the  eligible  person 
enters  training  may,  upon  request, 
receive  such  payments  on  a  monthly 
basis. 

(1)  Amount  of  periodic  payment.  VA 
v\rill  determine  the  amount  of  periodic 
payment  to  the  employer  by  multiplying 
50  percent  of  the  normal  starting  hourly 
wage  paid  by  the  employer  to  the 
eligible  person  (without  regard  to 
overtime,  premium  pay  or  fringe 
benefits),  by  the  number  of  hours  the 
veteran  worked  during  the  period  for 
which  payment  is  due,  withholding  25 
percent  of  this  amount  to  be  paid  to  the 
employer  as  an  incentive  payment  as 
provided  in  paragraph  (b)  of  this 
section. 

(2)  Periods  for  which  payments  may 
be  made.  Payments  may  be  made  for  an 
eligible  person's  training  through  the 
last  date  of  training  received  in  the 
training  program  but  not  after 
completion  of  the  eighteenth  month  of 
the  training  program. 

(3)  Certification  of  training.  VA  will 
issue  no  pajonents  to  an  employer  for 
any  period  of  training  of  an  eligible 
person  unless  the  following  certification 
requirements  are  met. 

(i)  Unless  VA  waives  certification,  the 
eligible  person  must  submit,  and  VA 
must  receive,  a  certification  that  such 
person  was  employed  full-time  by  the 
employer  in  an  approved  job  training 
program  during  the  applicable  training 


period.  VA  will  waive  this  certification 
upon  receipt  of  evidence  that  the 
eligible  person  is  deceased,  has 
terminated  employment  and  moved 
without  a  forwarding  address,  or 
otherwise  cannot  or  will  not  comply 
through  no  fault  of  the  employer. 

(ii)  VA  must  receive  firom  the 
employer  on  a  form  prescribed  by  the 
VA  a  certification  concerning  the 
following: 

(A)  Employment  of  the  eUgible  person 
during  the  period  in  an  approved  job 
training  program, 

(B)  Performance  and  progress  of  the 
eligible  person  during  the  period  were 
satisfactory, 

(C)  The  number  of  hours  the  eligible 
person  worked  during  the  period  for 
which  the  certification  is  made,  and 

(D)  For  employer's  first  certification, 
the  normal  st£uling  hourly  rate  of  wages 
paid  to  the  veteran,  without  regard  to 
overtime  or  premiimi  pay. 

(Authority:  106  Stat.  2763,  Pub.  L.  102^84, 
sec.  4487. 10  U.S.C.  1143  note) 

(b)  Lump  sum  deferred  incentive 
payment  to  employers.  VA  wrill  make  a 
limip-sum  incentive  payment  to  the 
employer  of  the  total  amount  withheld 
fi-om  periodic  payments  made  to  the 
employer  pursuant  to  paragraph  (a)(1)  of 
this  section  provided  the  following 
conditions  are  met. 

(1)  The  incentive  payment  may  be 
made  only  when  VA  determines,  and 
both  the  employer  and  (except  as 
provided  in  paragraph  (b)(2)  of  this 
section)  eligible  person  certify,  that  the 
eligible  person  was  employed  full-time 
by  that  employer  in  the  job  for  which 
the  training  program  was  designed  to 
provide  training  or  in  a  related  job,  and 
that  such  employment  was  for  at  least 
four  continuous  months  beginning  on 
the  date  the  eligible  person  completed 
training  for  which  periodic  payments 
were  made  under  this  subpart. 

(2)  VA  may  waive  the  requirement 
that  the  eligible  person  certify  as 
provided  in  paragraph  (b)(1)  of  this 
section  if  VA  finds  that  the  requisite 
employment  occurred  and  either  the 
eligible  person  is  deceased  or  otherwise 
caimot  or  will  not  comply  through  no 
fault  of  the  employer. 

(Authority:  106  Stat.  2782.  Pub.  L.  101-484. 
sec.  4487(b)(3);  10  U.S.C.  1143.  note) 

(1)  A  certification  signed  by  the 
employer  and  the  ehgible  veteran 
stating  that: 

(i)  The  identified  tools  and  other 
work-related  materials  are  necessary  for 
the  eligible  person's  participation  in  the 
job  training  program; 

(ii)  The  eligible  person  bought  the 
tools  and  other  work-related  materials, 
and 


(iii)  The  employer  reimbursed  the 
eligible  person  for  the  cost  of  the  tools 
and  other  work-related  materials,  and 

(2)  A  copy  of  the  receipt  or  other 
proof  of  purchase  which  the  employer 
used  to  calculate  the  amount  for  which 
the  veteran  was  reimbursed. 

(Authority:  106  Stat.  2762.  Pub.  L.  102-484. 
sec.  4487(c).  10  use.  1143  note) 

(d)  Umitations  on  amount  of 
payments.  (1)  In  no  case  will  the  sum 
of  the  periodic  payments  and  the  lump- 
sum incentive  payment  made  to  an 
employer  on  behalf  of  an  eligible 
veteran  exceed: 

(i)  $12,000  for  a  person  with  a  service- 
connected  disability  rated  as  30  percent 
or  more  disabling,  or 

(ii)  $10,000  for  all  other  eligible 
veterans. 

(2)  If  an  employer  reduces  the  wages 
paid  to  a  trainee  for  a  portion  of  the 
training  period  so  that  the  trainee  is 
paid  at  a  rate  less  than  the  certified, 
normal  starting  wage  rate,  VA  shall  not 
make  periodic  payments  in  excess  of  50 
percent  of  the  wages  (exclusive  of 
overtime  and  premium  pay)  paid  to  the 
trainee  for  that  portion  of  the  training 
period  less  the  25  percent  that  must  be 
withheld  under  §  21.4832(a). 

(Authority:  106  Stat.  2762.  Pub.  L.  102-484. 
sec.  4487(a)(1)(B):  10  U.S.C.  1143  note) 

(e)  Restrictions  on  payments.  (1)  VA 
will  not  pay  an  employer: 

(i)  On  behalf  of  any  veteran  who 
initially  applies  for  a  job  training 
program  after  September  30,  1995, 

(ii)  For  any  job  training  program 
which  begins  after  March  31, 1996, 

(iii)  For  any  training  given  to  the 
veteran  before  VA  certifies  the 
individual  is  eligible  to  participate. 

(iv)  During  any  period  of  time  for 
which  the  veteran  receives  educational 
assistance  under  38  U.S.C.  chs.  30,  31. 
32,  35  or  36  or  10  U.S.C.  ch.  106; 

(v)  For  any  period  during  which  the 
employer  received  any  assistance  on 
account  of  the  veteran's  training  or 
employment,  including: 

(A)  Assistance  under  the  Job  Training 
Partnership  Act  (29  U.S.C.  1501  etseq.), 

(B)  A  credit  under  section  51  of  the 
Internal  Revenue  Code  of  1986,  or 

(C)  Employer's  incentive  payments 
under  §  21.256  of  this  part. 

(vi)  For  any  hours  of  training  the 
veteran  completes  in  excess  of  the  hours 
approved  by  VA  for  his  or  her  job 
training  program. 

(2)  VA  will  withhold  payment  to  an 
employer  who  fails  or  refuses  to 
maintain  records  or  fails  to  make  them 
available  to  authorized  representatives 
of  the  Federal  Government  as  required 
by  §  21.4850.  The  withholding  will 


continue  until  VA  determines  that  the 
employer  has  fully  complied  with 
recordkeeping  and  disclosure 
requirements. 

(Authority:  106  Stat.  2757,  Pub.  L.  102-484. 
Subtitle  G,  10  U.S.C.  114J  note) 

§21.4833    [Reserved] 

§  21 .4834    Overpayments  and  forfeits. 

(a)  False  certification  by  employer. 
Whenever  VA  finds  that  an 
overpayment  has  been  made  to  an 
employer  on  behalf  of  a  veteran  as  a 
result  of  a  certification  or  information 
contained  in  the  employer's  application 
to  VA  which  was  false  in  any  material 
respect —  . 

(1)  The  amount  of  the  overpayment 
shall  constitute  a  liability  of  the 
employer  to  the  United  States,  and 

(2)  The  employer  shall  forfeit  any 
unpaid  amounts  withheld  from  those 
payments  for  the  purpose  of  making  a 
lump-sum  incentive  payment  under 

§  21.4832(b). 

(Authority:  106  Stat.  2763,  Pub.  L.  102-484, 
sec.  4487(d)(1)(A),  10  U.S.C.  1143  note) 

(b)  Noncompliance  by  employer. 
Whenever  VA  finds  that  an  employer 
has  failed  in  any  substantial  respect  to 
comply  for  a  period  of  time  with  a 
requirement  of  §  21.4820  or  §  21.4822  or 
both  (unless  the  employer's  failure  is 
the  result  of  false  or  incomplete 
information  provided  by  the  eligible 
person),  each  amount  paid  to  the 
employer  on  behalf  of  an  eligible  person 
for  that  period  shall  be  considered  an 
overpayment. 

(1)  The  amount  of  the  overpayment 
shall  constitute  a  liability  of  the 
employer  to  the  United  States. 

(2)  The  employer  shall  forfeit  any 
unpaid  amounts  withheld  from  those 
payments  for  the  purpose  of  making  a 
lump-sum  incentive  payment  under 

§  21.4832(b). 

(Authority:  106  Stat.  2763,  Pub.  L.  102-484. 
sec.  4487(d)(l)(B)i  10  U.S  C.  1143  note) 

(c)  False  certification  by  an 
individual.  Whenever  VA  finds  that  an 
overpayment  has  been  made  to  an 
employer  on  behalf  of  an  individual  as 
a  result  of  certification  by  the 
individual,  or  as  a  result  of  information 
provided  to  an  employer  or  contained  in 
an  application  submitted  by  the 
individual  to  VA  which  was  willfully  or 
negligently  false  in  any  material 
respect — 

(1)  The  amount  of  the  overpayment 
shall  constitute  a  liability  of  the 
individual  to  the  United  States,  and 

(2)  The  employer  shall  forfeit  any 
unpaid  amounts  withheld  fi-om  those 
payments  for  the  purpose  of  making  a 
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lump-sum  incentive  payment  under 
§  21.4832(b). 

(Authority:  106  Stat.  2763,  Pub.  L  102-484. 
sec.  4487(d)(2);  10  U.S.C.  1143  note) 

(d)  Payment  contrary  to  limitation  or 
restriction.  Whenever  VA  finds  that 
payment  has  been  made  to  an  employer 
on  behalf  of  an  individual  in  an  amoimt 
which  exceeds  or  is  otherwise  contrary 
to  the  limitations  set  forth  in  §  21.4832 
(d)  or  (e)- 

(1)  Such  amount  shall  constitute  an 
overpayment  for  which  the  employer 
•shall  be  liable  to  the  United  States. 

(2)  The  employer  shall  forfeit  any 
unpaid  amounts  withheld  from  that 
overpayment  for  the  purpose  of  making 
a  lump-sum  incentive  payment  under 

§  21.4832(b). 

(Authority:  106  Stat.  2757.  Pub.  L.  102-484. 
Subtitle  G,  10  U.S.C.  1143  note) 

(e)  Waivers  of  overpayments.  VA  may 
waive  any  overpayment  established 
under  this  section,  in  whole  or  in  part, 
as  provided  by  §§  1.955  through  1.970  of 
this  chapter.  Any  amount  withheld  for 
the  purpose  of  making  a  lump-sum 
incentive  payment  forfeited  under  this 
section  is  not  subject  to  waiver. 

(Authority:  106  Stat.  2763.  Pub.  L.  102-484. 
sec.  4487(d)(4).  10  U.S.C.  1143  note) 

(f)  Recovery  of  overpayments.  (1)  Any 
overpayments  referred  to  in  paragraph 
(a),  (b),  (c)  or  (d)  of  this  section  may  be 
recovered  in  the  same  manner  as  any 
other  debt  due  the  United  States. 

(2)  To  the  extent  that  an  individual 
and  employer  are  found  liable  to  the 
United  States  under  this  section  for  the 
same  overpayment,  they  will  be  held 
jointly  and  severally  liable. 

(Authority:  106  Stat.  2762,  Pub.  L  102-484. 
sec.  4487,  10  U.S.C.  1143  note) 

(g)  Disagreements  concerning 
overpayments.  (1)  If  an  employer 
disagrees  with  a  decision  of  a  Director 
of  a  VA  facility  to  hold  the  employer 
liable  for  all  or  part  of  an  overpayment, 
the  employer,  within  60  days  after 
receipt  of  notice  of  the  decision,  may 
ask  that  the  decision  be  reviewed  by  the 
Director,  Education  Service. 

(2)  A  review  by  the  Director, 
Education  Service,  of  an  overpayment 
liability  decision  of  the  Director  of  the 
VA  field  facility  will  be  based  upon 
evidence  of  record  when  the  original 
decision  not  to  approve  a  program  was 
made.  It  will  not  be  de  novo  in  nature 
and  no  hearing  will  be  held.  The 
Director,  Education  Service,  has  the 
authority  to  affirm,  reverse,  or  remand 
the  original  decision.  The  reviewing 
official's  action,  other  than  a  remand, 
shall  be  the  final  Department  decision 
on  the  issue  presented. 


(3)  If  the  eligible  person  is  held  liable 
for  all  or  part  of  an  overpayment,  he  or 
she  has  the  right  of  appeal  to  the  Board 
of  Veterans  Appeals  and  to  have  a 
hearing  under  the  same  process  as  is 
provided  in  Part  19,  Subpart  B  of  this 
title. 

(Authority:  38  U.S.C.  511(a)) 

§§21.4835—21.4839    [Reserved] 

Counseling 

§  21 .4840    Employment  counseling 
services. 

(a)  Eligibility.  An  eligible  person  who 
meets  the  requirements  of  §  21.4810  to 
participate  in  the  Service  Members 
Occupational  Conversion  and  Training 
Act  program  may  ask  VA  to  provide 
employment  counseling  services  to 
assist  him  or  her  in  selecting  a  suitable 
job  training  program  under  this  subpart. 

(Authority:  106  Stat.  2763,  Pub.  L.  102-484, 
sec.  4487(d)(4),  10  U.S.C.  1143  note.  38 
U.S.C.  3697A) 

(b)  Purpose.  The  purpose  of  this 
counseling  is  to  assist  the  eligible 
person  to  select  an  employment 
objective  likely  to  provide  satisfactory 
employment  opportunities  in  light  of 
his  or  her  personal  circumstances, 

(Authority:  106  Stat.  2763,  Pub.  L.  102-484. 
sec.  4487(d)(4),  10  U.S.C.  1143  note.  38 
U.S.C.  3697A) 

(c)  Additional  counseling  services.  To 
the  extent  feasible,  VA  and  the 
Department  of  Labor  may  provide  an 
additional  program  of  counsehng  or 
other  services  designed  to  resolve 
difficulties  that  may  be  encountered  by 
eligible  persons  during  training  under 
this  subpart.  If  provided,  the  counseling 
or  other  services  will  be  similar  in 
nature  to: 

(1)  Outreach  and  assistance  (38  U.S.C. 
7723,  7724),  readjustment  counseling 
(38  U.S.C.  1712A),  and  educational  and 
vocational  counseling  (38  U.S.C.  3696A) 
offered  by  VA,  and 

(2)  Disabled  veterans'  outreach  (38 
U.S.C.  4103A),  employment  assistance 
(38  U.S.C.  4104),  and  employment 
counseling,  job  training  counseling,  and 
other  transitional  assistance  (10  U.S.C. 

1 144)  services  offered  by  the 
Department  of  Labor. 

(Authority:  106  Stat.  2763.  Pub.  L  102-484. 
sec.  4487(d)(4),  10  U.S.C.  1143  note.  38 
U.S.C.  1712A,  3797A.  7723.  7724) 

§§21.4841—21.4843    [Reserved] 

§  21 .4844    Failure  to  cooperate. 

VA  will  take  no  further  action  on  an 
eligible  person's  application  for 
assistance  when  he  or  she: 

(a)  Fails  to  report  for  his  or  her 
counseling  appointment. 
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(b)  Fails  to  cooperate  in  the 
counseling  process, 

(c)  Does  not  complete  counseling  to 
the  extent  required  under  paragraph 
§21.4840(cl. 

(Authority:  106  Stat.  2763.  Pub.  L.  102-16. 
Pub.  L  102-184) 

§§21.4845—21.4849    [Reserved] 

Administrative 

§  21 .4850    Inspection  of  records. 

(a)  Availability  of  records.  The  records 
and  accounts  of  employers  pertaining  to 
eligible  persons  on  behalf  of  whom 
assistance  shall  be  paid,  as  well  as  other 
records  that  VA  determines  to  be 
necessary  to  ascertain  compliance  with 
the  requirements  established  in 

§§  21.4820  through  21.4832  shall  be 
available  at  reasonable  times  for 
examination  by  authorized 
representatives  of  the  Federal 
Government.  If  the  records  are 
maintained  by  an  educational 
institution  training  the  employee  on 
behalf  of  the  employer,  the  latter  shall 
be  responsible  for  insuring  their 
availability. 

(Authority:  106  Stat.  2705.  Pub.  L.  102-484. 
sec.  4491(a).  10  U.S.C.  1143  note) 

(b)  Retention  of  records.  (1)  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  an  employer  must  keep  the 
records  mentioned  in  paragraph  (a)  of 
this  section  intact  and  in  good  condition 
for  at  least  three  years  following: 

(i)  The  last  month  or  quarter  tor 
which  the  employer  received  a  periodic 
payment  on  behalf  of  the  eligible  person 
as  described  in  §  21.4832(a),  or 

(ii)  The  date  on  which  VA  paid  the 
employer  a  lump-sum  incentive 
payment  provided  that  the  employer 
received  such  a  paymsnt  on  behalf  of 
the  eligible  person. 

(2)  Retention  of  records  for  a  period 
longer  than  that  described  in  paragraph 
{b)(l)  of  this  section  is  not  required 
unless  the  employer  receives  a  written 
request  from  the  General  Accounting 
Office  or  VA  not  later  than  30  days 
before  the  end  of  the  3-year  period. 

(Authority:  106  Stat.  2765.  Pub.  L.  102-484. 
sec.  4491(a).  10  U.S.C.  1143  note) 

§21.4851    [Reserved] 

§  21 .4852    Monitoring  and  investigations. 

(a)  .Monitoring  and  investigations.  VA 
with  the  assistance  of  the  Department  of 
Labor  may  determine  compliance  with 
the  provisions  of  §§  21:4820  through 
21.4832  by: 

(1)  Monitoring  employers  and  eligible 
persons  participating  in  job  training 
programs, 

(2)  Investigating  any  matter  necessary 
to  determine  compliance,  and 


(3)  Requiring  the  submission  of 
information  deemed  necessary  by  the 
Secretary  of  Veterans  Affairs  or  by  the 
Secretary  of  Labor  before,  during  or  after 
training. 

(.\uthority:  106  Stat.  2765.  Pub.  L  102-484. 
sec.  4491(b).  (c)  and  (d).  10  U.S.C.  1143  note) 

(b)  Scope  of  investigations.  VA,  with 
the  assistance  of  the  Department  of 
Labor  will  carry  out  the  monitoring  and 
investigative  functions  contained  in 
paragraph  (a)  of  this  sectipn  by: 

(1)  Examining  records  (including 
making  certified  copies  of  records), 

(2)  Questioning  employees,  and 

(3)  Entering  into  any  premises  or  onto 
any  site  where: 

(i)  Any  part  of  the  job  training 
program  is  conducted,  or 

(ii)  Any  of  the  employer's  records  are 
kept. 

(Authority:  106  Stat.  2765.  Pub.  L.  102-484. 
sec.  4491(b).  (c)  and  (d).  10  U.S.C.  1143  note) 

§21.4853    [Reserved] 

§  21 .4854    Delegation  of  authority  to  the 
Under  Secretary  for  Benefits. 

Authority  is  delegated  by  the 
Secretary  to  the  Under  Secretary  for 
Benefits  of  VA  or  his  or  her  designee  to 
enter  into  such  agreements  with  the 
Departments  of  Defense  and  Labor  or 
either  of  those,  as  may  be  necessary  to 
implement  the  Service  Members 
Occupational  Conversion  and  Training 
Act. 

(Authority:  38  U.S.C.  512) 

§21.4855    [Reserved] 

§  21 .4856    Delegation  of  authority  to  the 
Veterans  Benefits  Administration. 

In  a  Memorandum  of  Agreement 
among  the  Departments  of  Defense. 
Veterans  Affairs,  and  Labor,  the 
Secretary  was  designated  as  the 
implementing  official  for  the  Service 
Members  Occupational  Conversion  and 
Training  Act.  In  §  2.101  of  this  title  the 
Secretary  has  delegated  authority  given 
to  the  Secretary  in  the  Memorandum  to 
the  Under  Secretary  for  Btrnrfits  and  to 
supervisory  or  adjudicative  personnel 
within  the  jurisdiction  of  the  Veterans 
Benefits  Administration  designated  by 
him  or  her,  to  make  findings  and 
decisions  under  the  Ser\ice  Members 
Occupational  Conversion  and  Training 
Act  and  the  applicable  regulation, 
precedents  and  instructions  relating  to 
programs  authorized  by  §§  21.4800 
through  21.4852  of  this  part. 

(Authority:  38  U.S.C.  512) 

|FR  Doc.  95-2229  Filed  1-30-95;  8:45  am) 
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POSTAL  SERVICE 

39  CFR  Part  111 

Revisions  to  Weight  and  Preparation 
Standards  for  Barcoded  Letter  Mail 

agency:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  This  amends  the  final  rule 
published  on  December  22, 1994,  to 
detail  the  rate  applicable  to  pieces  that 
cannot  qualify  for  a  Barcoded  First -Class 
rate  because  of  presort.  Basically,  this 
amendment  allows  such  pieces  to 
qualify  for  the  Nonpresorted  ZIP+4  rate 
on  an  exceptional  basis. 
EFFECTIVE  DATE:  January  16.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  M.  Pajunas.  (202)  268-3669. 
SUPPLEMENTARY  INFORMATION:  On 
December  22,  1994,  the  Postal  Service 
published  in  the  Federal  Register  (59 
FR  65967-65971)  a  final  rule  to  amend 
the  Domestic  Mail  Manual  (DMM) 
standards  for  the  physical 
characteristics  of  automation- 
compatible  barcoded  letter-size  mail. 
For  a  period  of  up  to  1  year,  beginning 
January  16.  1995,  the  Postal  Service  will 
conduct  a  test  of  live  barcoded  bulk 
third-class  regular  rate  letter  mail 
weighing  between  3.0  and  3.3071 
ounces,  and  barcoded  bulk  third-class 
nonprofit  rate,  First-Class  and  second- 
class  letter  mail  weighing  between  3.0 
and  3.3376  ounces. 

The  revised  DMM  standards 
implemented  for  this  test  of  "heavy 
letter  mail"  included  that  each  such 
mailpiece  be  part  of  a  mailing  that  is 
100  percent  delivery  point  barcoded; 
have  the  ban:ode  in  the  address  block; 
be  in  an  envelope  that  has  no  open 
windows;  and  not  be  bound  or  have  stiff 
enclosures. 

Although  Barcoded  rates  would  apply 
to  all  pieces  in  such  mailings  at  second- 
and  third-class  rates  (level  A,  B3.  and 
B5  Barcoded  second-class  rates,  and 
basic,  3-,  and  5-digit  Barcoded  third- 
class  rates),  pieces  in  the  residual 
portion  of  First-Class  mailings  (i.e., 
tho.se  that  could  not  qualify  for  the  3-  or 
5-digit  Barcoded  rates  because  of 
presort).  Accordingly,  under  the  final 
rule,  these  First-Class  heavy  letter 
mail{)ieces  would  not  be  eligible  for 
another  "basic"  Barcoded  rate.  (The 
First-Class  nonpresorted  Barcoded  rates 
are  available  only  for  flats  ajid  cards.) 
'  The  amendment  to  the  final  rule 
appearing  below  corrects  this  oversight 
by  adding  language  in  the  DMM  that 
makes  it  clear  that  the  rate  applicable  to 
such  pieces  is  the  nonpresorted  ZIP+4 
rate,  the  same  rate  available  to  other 
barcoded  letter-size  First-Class  Mail  in 


similar  presort  circumstances.  For 
clarity,  the  revised  te.xt  of  DMM 
C810.1.5  below  replaces  the  text  of 
.    DMM  C810.1.5  and  1.6  that  appeared  in 
the  final  rule,  and  amends  the  reference 
in  DMM  C810.2.3  for  consistency;  the 
revised  text  of  DMM  El 4 7. 1.1c  also 
removes  an  erroneous  reference  to 
ZIP+4  barcodes. 

This  revision  does  not  alter  the 
thickness  standards  for  heavy  letter  mail 
or  other  mail  at  a  ZIP+4  or  Barcoded 
rate;  does  not  affect  the  weight  or  other 
eligibility  criteria  for  nonpresorted 
ZIP+4  mail  generally;  and  does  not 
extend  the  availability  of  the 
nonpresorted  ZIP+4  or  any  other  ZIP+4 
rate  to  other  delivery  point  barcoded 
pieces  weighing  more  than  3  ounces  or 
non-delivery  point  barcoded  pieces 
weighing  more  than  2.5  ounces.  The 
revised  rule  allows  the  nonpresorted 
ZIP+4  rate  for  pieces  weighing  more 
than  3  ounces  only  if  those  pieces  are 
delivery  point  barcoded  and  part  of  an 
otherwise  correctly  prepared  Bareodcd 
rate  maifing  of  heavy  letter  mail 
prepared  for  this  test. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  part  111). 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101. 
401.  403,  404,  3001-3011.  3201-3219.  .3403- 
.3406,3621.3626,5001. 

2.  Revise  the  Domestic  Mail  Manual 
as  noted  below;  i 

C810  Letters  and  Cards 

1.0    GENERAL  DIMENSIONS 


1.5    Barcoded  ' 

The  weight  of  each  piece  in  a 
Barcoded  rate  mailing  must  not  exceed 
3  ounces,  except  that  until  Januar}'  14, 
1996,  the  maximum  weight  is  3.3363 
ounces  (or  3.3067  ounces  if  mailed  at 
regular  bulk  third-class  rates)  for  heavy 
letter  mail  (i.e.,  pieces  that  meet 
additional  barcoding  standards  in  C840, 
are  prepared  in  an  envelope,  and  are 
part  of  a  100%  delivery  point  barcoded 
mailing). 

2.0    PROHIBITIONS 


2.3    Heavy  Letter  Mail 

Heavy  letter  mail  (under  1 .5)  may  not 
be  prepared  as  a  self-mailer  or  bound  or 
booklet-type  mailpiece. 

*  *        •        •        • 

E147     Nonpresorted  ZIP+4  Rate 

1.0  BASIC  STANDARDS 

1.1  AIIFfeces 

*  *        •        •        • 

c.  Meet  the  physical  standards  in 
C810,  except: 

(1)  The  maximum  weight  of  each 
piece  is  3  oimces  if  at  least  85%  of  all 
pieces  in  the  mailing  are  correctly 
delivery  point  barcoded. 

(2)  The  maximum  weight  of  each 
piece  is  3.3376  ounces  for  pieces  in  the 
residual  portion  of  a  3-  or  5-digit 
Barcoded  rate  mailing  of  heavy  letter 
mail,  as  defined  in  C810. 

*  *        *        »        • 

RlOO    First-Class  Mail 

*  •         *         »         • 

(Revise  me  Summary  of  Fifsl-Ciass  Rates  cta^  as  loMows:] 


Weight  Not 

CJver 

(ounces) 


4  [ounces] 


Nonpresorted— ZIP+4 


S0.995 

(Weight  not  to  exceed  2.5 
ounces  except  under  El 47) 


A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  Notice  of  issuance  will  be 
published  in  the  Federal  Register  as 
provided  by  39  CFR  111.3. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
IFR  Doc.  95-2339  Filed  1-30-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[LA-20-1-6786;  FRL-«144-7] 

Transportation  Conformity;  Approval 
of  Petition  for  Exemption  from 
Nitrogen  Oxides  Provisions, 
Nonclassifiable  Ozone  Nonattainment 
Areas,  Louisiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


JMI 


SUMMARY:  The  EPA  is  approving  a 
petition  from  the  State  of  Louisiana 
requesting  that  the  nonclassifiable 
ozone  nonattainment  areas  in  the  State 
be  exempted  from  the  requirement  to 
perform  the  oxides  of  nitrogen  (NO,) 
portion  of  the  build/no-build  test 
required  by  the  new  Federal 
transportation  conformity  rule.  This 
petition  for  exemption  was  submitted 
on  August  5, 1994. 

EFFECTIVE  DATE:  This  action  will  become 
effective  on  March  2,  1995. 
ADDRESSES:  Copies  of  the  State's 
petition  and  other  information  relevant 
to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
above  location  and  at  the  following 
locations: 

U.S.  Environmental  Protection  Agency. 

Region  6,  Air  Programs  Branch  (6T-' 

A).  1445  Ross  Avenue,  suite  700. 

Dallas,  Texas  75202-2733. 
Air  and  Radiation  Docket  and 

Information  Center,  U.S. 

Environmental  Protection  Agency, 

401  M  Street  SVV.,  Washington.  DC 

20460. 
Louisiana  Department  of  Environmental 

Quality,  Air  Quality  Division,  P.O. 

Box  82135,  Baton  Rouge,  Louisiana 

70884-2135. 
Anyone  wishing  to  review  this  petition 

at  the  US  EPA  office  is  asked  to 

contact  the  person  below  to  schedule 

an  appointment  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mick  Cote,  Planning  Section  (6T-AP). 
Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency, 
telephone  (214)  665-7219. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  transportation  conformity  final 
rule,  entitled  "Criteria  and  Procedures 
for  Determining  Conformity  to  State  or 
Federal  Implementation  Plans  of 
Transportation  Plans.  Programs,  and 
Projects  Funded  or  Approved  Under 
title  23  U.S.C.  or  the  Federal  Transit 
Act,"  was  published  in  the  Federal 
Register  on  November  24,  1993  (58  FR 
62188).  This  action  was  required  under 
Section  176(c)(4)  of  the  Clean  Air  Act 
(CAA).  The  transportation  conformity 
rule  requires  each  ozone  nonattainment 
area  and  maintenance  area  to  perform  a 
regional  analysis  of  motor  vehicle 
volatile  organic  compound  and  NOx 
eiDissions  from  any  planned 
transportation  project.  This  analysis 
must  demonstrate  that  the  emissions 
which  would  result  from  the  proposed 
transportation  system  if  the 
transportation  plan  were  implemented 
are  within  the  total  allowable  level  of 
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emissions  described  in  the  motor 
vehicle  emissions  budget. 

Until  an  attainment  demonstration  or 
maintenance  plan  is  approved  by  the 
EPA,  this  emissions  analysis  must  pass 
the  build/no-build  test.  This  analysis 
must  demonstrate  that  the  emissions 
from  the  planned  transportation  project, 
if  implemented,  would  be  less  than  the . 
emissions  without  the  planned 
transportation  project.  Thus,  the  build/ 
no-build  test  is  intended  to  ensure  that 
the  transportation  plan  contributes  to 
annual  emissions  reductions  consistent 
with  the  CAA  until  such  time  as  the 
attainment  demonstration  or 
maintenance  plan  is  approved. 

On  June  17, 1994  (59  FR  31238).  the 
EPA  published  a  national  interpretation 
of  transportation  conformity  and  182(f) 
exemptions  entitled  "Transportation 
Conformity;  General  Preamble  for 
Exemption  From  Nitrogen  Oxides 
Provisions"  (General  Preamble).  This 
General  Preamble  clarifies  and 
interprets  how  ozone  nonattainment 
areas  classified  as  less  than  marginal, 
which  have  air  quality  monitoring  data 
demonstrating  attainment  of  the 
National  Ambient  Air  Quahty  Standards 
(NAAQS)  for  ozone,  may  be  exempted 
from  certain  NOx  requirements. 

As  explained  in  the  General  Preamble, 
the  EPA  believes  that  a  demonstration  of 
attainment  made  through  adequate  air 
quality  monitoring  data,  consistent  with 
40  CFR  part  58  and  recorded  in  EPA's 
Aerometric  Information  Retrieval 
System  (AIRS),  can  qualify  an  area  as  a 
"clean  data  area".  Further,  the  EPA 
believes  these  "clean  data  areas"  can 
request  an  exemption  from  the  NOx 
provisions  of  transportation  conformity. 
The  182(0  exemption  will  be 
conditioned  upon  the  area's  monitoring 
data  continuing  to  demonstrate 
attainment  after  an  exemption  is 
granted.  If  the  EPA  determines  that  an 
exempted  area  has  violated  the  ozone 
standard,  the  182(f)  exemption  will  be 
rescinded.  Any  decision  to  rescind  the 
NOx  exemption  would  be  based  on  an 
evaluation  of  the  air  quality  data 
recorded  in  AIRS.  Past  conformity 
determinations  and  transportation  plans 
would  not  be  affected,  but  new 
conformity  determinations  would  be 
subject  to  the  NOx  provisions  of  the 
conformity  rule. 

On  August  5,  1994,  the  State  of 
Louisiana  submitted  a  petition  to  the 
EPA  requesting  that  the  parishes  of 
Beauregard,  Grant.  Lafayette.  Lafourche, 
Jefferson,  Orleans,  St.  Bernard,  St. 
Charles.  St.  James,  and  St.  Mary  be 
exempted  from  the  requirement  to 
perform  the  NOx  portion  of  the  build/ 
no-build  test  required  by  the  new 
transportation  conformity  rule.  This 


exemption  request  for  the 
abovementioned  nonclassifiablc  ozone 
nonattainment  areas  is  pursuant  to  the 
General  Preamble  for  transportation 
conformity  NOx  exemptions. 
On  November  7.  1994,  EPA 
announced  its  proposed  approval  of  the 
NOx  exemption  request  for  the 
nunclassifiable  ozone  nonattainment 
areas  in  Louisiana  (57  FR  55400).  In  that 
proposed  rulemaking  action,  EPA 
described  in  detail  its  rationale  for 
approving  this  NOx  exemption  request, 
considering  the  speciHc  factual  issues 
pres<!nted.  Rather  than  repeating  that 
entire  discussion  in  this  document,  it  is 
incorporated  by  reference  here.  Thus, 
the  public  t;>inuld  review  the  notice  of 
proposed  rulemaking  for  relevant 
background  on  this  final  rulemaking 
action. 

Response  to  Comments 

EPA  requested  public  comments  on 
all  aspects  of  the  proposed  rulemaking 
action  (please  reference  59  FR  55400). 
One  adverse  comment  letter  was 
received  from  three  environmental 
groups  and  contained  generic  comments 
objecting  to  the  EPA's  general  policy  on 
section  182(f)  exemptions. 

Comment 

Certain  commenters  argued  that  NOx 
exemptions  are  provided  for  in  two 
separate  parts  of  the  CAA,  section 
182(b)(1)  and  section  182(f).  Because  the 
NOx  exemption  tests  in  subsections 
182(b)(1)  and  182(f)(1)  include  language 
indicating  that  action  on  such  requests 
should  take  place  "when  [EPA] 
approves  a  plan  or  plan  revision,"  these 
commenters  conclude  that  all  NOx 
exemption  determinations  by  the  EPA. 
including  exemption  actions  taken 
under  the  petition  process  established 
by  subsection  182(f)(3),  must  occur 
during  consideration  of  an  approvable 
attainment  or  maintenance  plan,  unless 
the  area  has  been  redesignated  as 
attainment.  These  commenters  also 
argue  that  even  if  the  petition 
procedures  of  subsection  182(f)(3)  may 
be  used  to  relieve  areas  of  certain  NOx 
requirements,  exemptions  from  tlie  NOx 
conformity  requirements  must  follow 
the  process  provided  in  subsection 
182(b)(1),  since  this  is  the  only 
provision  explicitly  referenced  by 
section  176(c),  the  CAA's  conformity 
provisions. 

Response 

Section  182(f)  contains  very  few 
details  regarding  the  administrative 
procedure  for  acting  on  NOx  exemption 
requests.  The  absence  of  specific 
guidelines  by  Congress  leaves  EPA  with 
discretion  to  establish  reasonable 


procedures,  consistent  with  the 
requirements  of  the  Administrative 
Procedure  Act  (APA). 

The  EPA  disagrees  with  the 
commenters  regarding  the  process  for 
considering  exemption  requests  under 
section  182(f).  and  instead  believes  that 
subsections  182(f)(1)  and  182(f)(3) 
provide  independent  procedures  by  . 
which  the  EPA  may  act  on  NOx 
exemption  requests.  The  language  in 
subsection  182(f)(1),  which  indicates 
that  the  EPA  should  act  on  NOx 
exemptions  in  conjunction  with  action 
on  a  plan  or  plan  revision,  does  not 
appear  in  subsection  182(f)(3).  And, 
while  subsection  '182(f)(3)  references 
subsection  182(f)(1),  the  EPA  bt-iieves 
that  this  reference  encompasses  only  the 
substantive  tests  in  paragraph  (1)  (and, 
by  extension,  paragraph  (2)],  not  the 
procedural  requirement  that  the  EPA  act 
on  exemptions  only  when  acting  on 
SIPs.  Additionally,  paragraph  (3) 
provides  that  "personlsj"  (which 
section  302(e)  of  the  CAA  defines  to 
include  States)  may  petition  for  NOx 
exemptions  "at  any  time,"  and  requires 
the  EPA  to  make  its  determination 
within  six  months  of  the  petition's 
submission.  These  key  differences  lead 
EPA  to  believe  that  Congress  intended 
the  exemption  petition  process  of 
paragraph  (3)  to  be  distinct  from  and 
more  expjeditious  than  the  longer  plan 
revision  process  intended  under 
paragraph  (1). 

Section  182(f)(1)  appears  to 
contemplate  that  exemption  requests 
submitted  under  these  paragraphs  are 
limited  to  States,  since  States  are  the 
entities  authorized  under  the  Act  to 
submit  plans  or  plan  revisions.  By 
contrast,  section  182(f)(3)  provides  that 
"personlsj"  '  may  petition  for  a  NOx 
determination  "at  any  time"  after  the 
ozone  precursor  study  required  under 
section  185B  of  the  Act  is  finalized, ^ 
and  gives  EPA  a  limit  of  6  months  after 
filing  to  grant  or  deny  such  petitions. 
Since  individuals  may  submit  petitions 
under  paragraph  (3)  "at  any  time"  this 
must  include  times  when  there  is  no 
plan  revision  from  the  State  pending  at 
EPA.  The  specific  timeframe  for  EPA 
action  established  in  paragraph  (3)  is 
substantially  shorter  than  the  timeframe 
usually  required  for  States  to  develop 
and  for  EPA  to  take  action  on  revisions 
to  a  SIP.  These  differences  strongly 
suggest  that  Congress  intended  the 
process  for  acting  on  personal  petitions 
to  be  distinct  from  and  more 
expeditious  than  the  plan-revision 


■  Section  302(e)  of  the  Act  deriites  the  term 
"person"  to  include  States. 

'The  nnal  section  18SB  report  was  issued  |uly  30. 
1993. 


process  intended  under  paragraph  (1). 
Thus.  EPA  believes  that  paragraph  (3)'s 
reference  to  paragraph  (1)  encompasses 
only  the  substantive  tests  in  paragraph 
(1)  [and,  by  extension,  paragraph  (2)]. 
not  the  requirement  in  paragraph  (1)  for 
EPA  to  grant  exemptions  only  when 
acting  on  plan  revisions. 

The  CAA  rejquires  conformity  vvitfi 
regard  to  federally-supported  NOx 
generating  activities  in  relevant 
nonattainment  and  maintenance  "areas. 
However.  EPA's  conformity  rules 
explicitly  provide  that  these  NOx 
requirements  would  not  apply  if  EPA 
grants  an  exemption  under  section 
182(f).  In  response  to  the  comment  that 
section  182(b)(1)  should  be  the 
appropriate  vehicle  for  dealing  with 
exemptions  from  the  NOx  requirements 
of  the  conformity  rule,  EPA  notes  that 
this  issue  has  previously  been  raised  in 
a  formal  petition  for  reconsideration  of 
EPA's  final  transportation  conformity 
rule  and  in  litigation  pending  before  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  on  the  substance  of 
both  the  transportation  and  general 
conformity  rules.  The  issue,  thus,  is 
under  consideration  within  EPA,  but  at 
this  time  remains  unresolved. 
Additionally,  subsection  182(f)(3) 
requires  that  NOx  exemption  petition 
determinations  be  made  by  the  EPA 
within  six  months.  The  EPA  has  stated 
in  previous  guidance  that  it  intends  to 
meet  this  statutory  deadline  as  long  as 
doing  so  is  consistent  with  the 
Administrative  Procedure  Act.  The  EPA. 
therefore,  believes  that  until  a  resolution 
of  this  i.ssue  is  achieved,  the  applicable 
rules  governing  this  issue  are  those  that 
appear  in  EPA's  final  conformity 
regulations,  and  EPA  remains  bound  by 
their  existing  terms. 

Comment 

Three  years  of  "clean  "  data  fail  to 
demonstrate  that  NOx  reductions  would 
not  contribute  to  attainment.  EPA's 
policy  erroneously  equates  the  absence 
of  a  violation  for  one  three-year  period 
with  "attainment." 

Response  I 

The  EPA  has  separate  criteria  for 
determining  if  an  area  should  be 
redesignated  to  attainment  under 
section  107  of  the  CAA.  The  section  107 
criteria  are  more  comprehensive  than 
the  CAA  requines  with  respect  to  NOx 
exemptions  under  section  182(f). 

Under  section  182(f)(1)(A),  an 
exemption  from  the  NOx  requirements 
may  be  granted  for  nonattainment  areas 
outside  an  ozone  transport  region  if  EPA 
determines  that  "additional  reductions 
of  jNOxl  would  not  contribute  to 
attainment"  of  the  ozone  NAAQS  in 
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those  areas.  In  some  cases,  an  ozone 
nonattainment  area  might  attain  the 
ozone  standard,  as  demonstrated  by  3 
years  of  adequate  monitoring  data, 
without  having  implemented  the  section 
182(0  NOx  provisions  over  that  3-year 
period.  The  EPA  believes  that,  in  cases 
where  a  nonattainment  area  is 
demonstrating  attainment  with  3 
con.secutive  years  of  air  quality 
monitoring  data  without  having 
implemented  the  section  182(0  NOx 
provisions,  it  is  clear  that  the  section 
182(0  test  is  met  since  "additional 
reductions  of  [NOxJ  would  not 
contribute  to  attainment"  of  the  NAAQS 
in  that  area.  The  EPA's  approval  of  the 
exemption,  if  warranted,  would  be 
granted  on  a  contingent  basis  (i.e.,  the 
exemption  would  last  for  only  as  long 
as  the  area's  monitoring  data  continue  to 
demonstrate  attainment). 

Comment 

Comments  were  received  regarding 
exemption  of  areas  from  the  NOx 
requirements  of  the  conformity  rules. 
They  argue  that  such  exemptions  waive 
only  the  requirements  of  section 
182(b)(1)  to  contribute  to  specific 
annual  reductions,  not  the  requirement 
that  conformity  SIPs  contain 
information  showing  the  maximum 
amount  of  motor  vehicle  NOx  emissions 
allowed  under  the  transportation 
conformity  rules  and,  similarly,  the 
maximum  allowable  amounts  of  any 
such  NOx  emissions  under  the  general 
conformity  rules.  The  commenters 
admit  that,  in  prior  guidance,  EPA  has 
acknowledged  the  need  to  amend  a 
drafring  error  in  the  existing 
transportation  conformity  rules  to 
ensure  consistency  with  motor  vehicle 
emissions  budgets  for  NOx.  but  want 
EPA  in  actions  on  NOx  exemptions  to 
explicitly  affirm  this  obligation  and  to 
also  avoid  granting  waivers  until  a 
budget  controlling  future  NOx  increa.ses 
is  in  place. 

Response 

With  respect  to  conformity,  EPA's 
conformity  rules  '•'»  provide  a  NOx 
waiver  if  an  area  receives  a  section 
182(0  exemption.  In  its  "Conformity: 
General  Preamble  for  Exemption  From 
Nitrogen  Oxides  Provisions."  59  FR 
31238.  31241  (June  17, 1994).  EPA 
reiterated  its  view  that  in  order  to 
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'"Criteria  and  Procedures  for  Determining 
Conformity  to  State  or  Federal  Implementation 
Plans  of  Transportation  Plans,  Programs,  and 
ProJMts  Funded  or  Approved  under  Title  23  tl.S.C. 
of  the  Federal  Transit  Act."  November  24,  1993  (58 
FK  62188). 

'"UelerminingCunfonmtty  of  General  Federal 
Actions  to  State  or  Federal  Implementation  Plan*; 
Final  Rule,"  November  30. 1993  (S8  FK  63214). 


conform  nonattainment  and 
maintenance  areas  must  demonstrate 
that  the  transportation  plan  and  TIP  are 
consistent  with  the  motor  vehicle 
emissions  budget  for  NOx  even  where  a 
conformity  NOx  waiver  has  been 
granted.  Due  to  a  drafting  error,  that 
view  is  not  reflected  in  the  current 
transportation  conformity  rules.  As  the 
commenters  correctly  note.  EPA  states 
in  the  June  17th  notice  that  it  intends  to 
remedy  the  problem  by  amending  the 
conformity  rule.  Although  that  notice 
specifically  mentions  only  requiring 
consistency  with  the  approved 
maintenance  plan's  NOx  motor  vehicle 
emissions  budget.  EPA  also  intends  to 
require  consistency  with  the  attainment 
demonstration's  NOx  motor  vehicle 
emissions  budget.  However,  the 
exemptions  were  submitted  pursuant  to 
section  182(0(3).  and  EPA  does  not 
believe  it  is  appropriate  to  delay  the 
statutory  deadline  for  acting  on  these 
petitions  imtil  the  conformity  rule  is 
amended.  As  noted  earlier  in  response 
to  a  previous  issue  raised  by  these 
commenters,  this  issue  has  also  been 
raised  in  a  formal  petition  for 
reconsideration  of  the  Agency's  final 
transportation  conformity  rule  and  in 
litigation  pending  before  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  on  the  substance  of  both  the 
transportation  and  general  conformity 
rules.  This  issue,  thus,  is  under 
consideration  within  the  Agency,  but  at 
this  time  remains  unresolved.  The  EPA, 
therefore,  believes  that  until  a  resolution 
of  this  issue  is  achieved,  the  apphcable 
mles  governing  this  issue  are  those  that 
appear  in  the  Agency's  final  conformity 
regulations,  and  the  Agency  remains 
bound  by  their  existing  terms. 

Final  Action 

The  EPA  has  evaluated  the  Stale  °s 
exemption  request  for  consistency  with 
the  CAA,  EPA  regulations,  and  EPA 
policy.  The  EPA  believes  that  the  NOx 
exemption  request  and  monitoring  data 
qualifies  the  nonclassifiable  ozone 
nonattainment  areas  of  Louisiana  as 
"clean  data  areas".  This  final  action  on 
the  State  of  Louisiana's  NOx  exemption 
petition  for  its  nonclassifiable  ozone 
nonattainment  areas  is  unchanged  from 
the  November  7,  1994.  proposed 
approval  action.  In  addition,  the  EPA 
has  detennined  that  the  NOx  exemption 
request  meets  the  requirements  and 
policy  set  forth  in  the  Cieneral  Preamble 
for  NOx  exemptions  from  the  build/no- 
build  test  for  transportation  conformity, 
and  today  is  approving  Louisiana's 
request  for  exemption  from  the  NOx 
build/no-build  test  of  transportation 
conformity  for  the  parishes  of 
Beauregard,  Grant,  Lafayette,  Lafourche. 
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Jefferson,  Orleans,  St.  Bernard,  St. 
Charles,  St.  James,  and  St.  Mary  in 
Louisiana.  The  182(0  exemption  will  be 
conditioned  upon  the  area's  monitoring 
data  continuing  to  demonstrate 
attainment  after  the  exemption  has  been 
granted.  If  the  EPA  later  determines  that 
an  above  mentioned  parish  has  violated 
the  ozone  standard,  the  182(fl 
exemption  will  be  rescinded  for  that 
parish.  Past  conformity  determinations 
and  transportation  plans  would  not  be 
affected,  but  new  conformity 
determinations  would  then  be  subject  to 
the  NOx  provisions  of  the  conformity 
rule. 

The  EPA  has  reviewed  this  request  for 
exemption  from  the  NOx  provisions  of 
the  Federal  transportation  conformity 
rule  for  conformance  with  the 
provisions  of  the  1990  Clean  Air  Act 
Amendments  enacted  on  November  15, 
1990.  The  EPA  has  determined  that  this 
action  conforms  with  those 
requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  under  5  U.S.C. 
605(b),  the  EPA  may  certify  that  the  rule 
will  not  have  a  signi^cant  impact  on  a 
substantial  niunber  of  small  entities  (see 
46  FR  8709).  Small  entities  include 
small  businesses,  small  not-for-profft 
enterprises,  and  governmental  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Because  an  exemption  from  the 
Federal  transportation  conformity  rule 
does  not  impose  any  new  requirements, 
1  certify  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  3,  1995.  Filing  a  petition 
for  reconsideration  of  this  final  rule  by 
the  Administrator  does  not  affect  the 
finality  of  this  rule  for  purposes  of 
judicial  review;  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307{bJ(2).) 


Executive  Order 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmt  ntal  protectioni  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations. 
Reporting  and  recordkeeping.  Ozone, 
Volatile  organic  compounds. 

Dated:  January  13, 1995. 
Barbara ).  Goetz, 

Acting  Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  T— Louisiana 

2.  Section  52.992  is  added  to  read  as 
follows: 

§  52.992    Area-wide  nitrogen  oxides 
exemptions. 

(a)  The  Louisiana  Department  of 
Environmental  Quality  submitted  to  the 
EPA  on  August  5, 1994,  a  petition 
requesting  that  the  nonclassifiable 
ozone  nonattaimnent  areas  in  the  State 
of  Louisiana  be  exempted  from  the 
requirement  to  meet  the  NOx  provisions 
of  the  Federal  transportation  conformity 
rule.  The  exemption  request  was  based 
on  monitoring  data  which  demonstrated 
that  the  National  Ambient  Air  Quality 
Standard  for  ozone  had  been  attained  in 
this  area  for  the  3  years  prior  to  the 
petition.  The  parishes  for  which  the 
NOx  exemption  was  requested  include: 
Beauregard,  Grant,  Lafayette,  Lafourche, 
Jefferson,  Orleans,  St.  Bernard,  St. 
Charles,  St.  James,  and  St.  Mary.  The 
EPA  approved  this  exemption  request 
on  March  2, 1995. 

(b)  (Reserved). 
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40  CFR  Part  52 

[TX-44-1-6797:  FRLr-5144-«] 

Transportation  Conformity;  Approval 
of  Petition  for  Exemption  From 
Nitrogen  Oxides  Provisions,  Victoria 
County,  Texas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  EPA  is  approving  a 
petition  from  the  State  of  Texas 


requesting  that  Victoria  County,  an 
incomplete  data  ozone  nonattainment 
area,  be  exempted  from  the  requirement 
to  perform  the  oxides  of  nitrogen  (NOx) 
portion  of  the  build/no-build  test 
required  by  the  new  Federal 
transportation  conformity  rule.  This 
petition  for  exemption  was  submitted 
on  May  4,  1994. 

EFFECTIVE  DATE:  This  action  will  become 
effective  on  March  2,  1995. 
addresses:  Copies  of  the  State's 
petition  and  other  information  relevant 
to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
above  location  and  at  the  following 
locations: 
U.S.  Environmental  Protection  Agency. 

Region  6.  Air  Programs  Branch  (6T- 

A),  1445  Ross  Avenue,  suite  700, 

Dallas,  Texas  75202-2733. 
Air  and  Radiation  Docket  and 

Information  Center,  U.S. 

Environmental  Protection  Agency, 

401  M.  Street,  SW.,  Washington,  DC 

20460. 
Texas  Natural  Resource  Conservation 

Commission,  Office  of  Air  Quality, 

12124  Park  35  Circle,  P.O.  Box  13087. 

Austin,  Texas  78711-3087. 

Anyone  wishing  to  review  this 
petition  at  the  US  EPA  office  is  asked  to 
contact  the  person  below  to  schedule  an 
appointment  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mick  Cote.  Planning  Section  (6T- 
AP).  Air  Programs  Branch.  U.S. 
-Environmental  Protection  Agency, 
telephone  (214)  665-7219. 

SUPPt.EMENTARY  INFORMATION: 

Background 

The  transportation  conformity  final 
rule,  entitled  "Criteria  and  Procedures 
for  Determining  Conformity  to  State  or 
Federal  Implementation  Plans  of 
Transportation  Plans,  Programs,  and 
Projects  Funded  or  Approved  Under 
Title  23  U.S.C.  or  the  Federal  Transit 
Act,"  was  published  in  the  Federal 
Register  on  November  24,  1993  (58  FR 
62188).  This  action  was  required  under 
section  176(c)(4)  of  the  Clean  Air  Act 
(CAA)  as  amended  in  1990. 

The  transportation  conformity  rule 
requires  each  ozone  nonattainment  area 
and  maintenance  area  to  perform  a 
regional  analysis  of  motor  vehicle 
volatile  organic  compound  and  NOx 
emissions  from  any  planned 
transportation  project.  This  analysis 
must  demonstrate  that  the  emissions 
which  would  result  from  the  proposed 
transportation  system  if  the 
transportation  plan  were  implemented 
are  within  the  total  allowable  level  of 
emissions  described  in  the  motor 
vehicle  emissions  budget. 


Until  an  attainment  demonstration  or 
maintenance  plan  is  approved  by  the 
EPA,  this  emissions  analysis  must  pass 
the  build/no-build  test.  This  analysis 
must  demonstrate  that  the  emissions 
from  the  planned  transportation  project. 
if  implemented,  would  be  less  than  the 
emissions  without  the  planned 
transportation  project.  Thus,  the  build/ 
no-build  test  is  intended  to  ensure  that 
the  transportation  plan  contributes  to 
annual  emissions  reductions  consistent 
with  the  CAA  until  such  time  as  the 
attainment  demonstration  or 
maintenance  plan  is  approved. 

On  June  17. 1994  (59  FR  31238).  the 
EPA  published  a  national  interpretation 
of  transportation  conformity  and  section 
182(f)  exen^tfions  entitled 
"Transportation  Conformity;  General 
Preamble  for  Exemption  From  Nitrogen 
Oxides  Provisions"  (General  Preamble). 
This  General  Preamble  clarifies  and 
interprets  how  ozone  nonattainment 
areas  classified  as  less  than  marginal, 
which  have  air  quality  monitoring  data 
demonstrating  attainment  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone,  may  be  exempted 
from  certain  NOx  requirements. 

As  explained  in  the  General  Preamble, 
the  EPA  believes  that  a  demonstration  of 
attainment  made  through  adequate  air 
quality  monitoring  data,  consistent  with 
40  Cr-'R  part  58  and  recorded  in  EPA's 
Aoronietric  Infonnation  Retrieval 
System  (AIRSX  can  qualify  an  area  as  a 
"clean  data  area".  Furtlier.  the  EPA 
believes  these  ^'clean  data  areas"  can 
request  an  exc|nption  from  the  NOx 
provisions  of  the  Federal  transportation 
conformity  ruljp.  The  section  182(f) 
exemption  wilil  be  conditioned  upon  the 
area's  monitoring  data  continuing  to 
demonstrate  attainment  after  an 
exemption  is  granted.  If  the  EPA 
determines  th<jt  an  exemptcii  area  has 
violated  the  oijone  standard,  the  section 
182(0  exftmptibn  will  be  rescinded.  Any 
decision  to  rcsfrind  the  NOx  exemption 
would  he  based  on  an  evaluation  of  the 
air  quality  dati  recorded  in  AIRS.  Past 
conformity  dnljftnninations  and 
transportation  plans  would  not  be 
affected,  but  n|;w  conformity 
determination:?  would  be  subject  to  tlie 
NOx  provisions  of  the  conformity  rule. 

On  May  4,  lf«4.  the  State  of  Texas 
submitted  a  prjtjtion  to  the  EPA 
requesting  rha^  the  Victoria  County 
incomplete  daja  ozone  nonattainment 
area  be  exempted  from  the  requirement 
to  perform  the  NOx  portion  of  the  build/ 
no-build  test  required  by  the  new 
transportation  Oonfomiity  rule.  This 
exemption  request  is  pursuant  to  the 
recently  published  General  Preainble  for 
transportation  confonnity  NOx 
exemptions. 
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On  August  12, 1994,  EPA  announced 
its  direct  final  approval  of  the  NOx 
exemption  request  from  the  State  of 
Texas  for  Victoria  County.  In  that  direct 
final  rulemaking  action,  EPA  described 
in  detail  its  rationale  for  approving  this 
NOx  exemption  request,  considering  the 
specific  factual  issues  presented.  Rather 
than  repeating  that  entire  discussion  in 
this  document,  that  discussion  is 
incorporated  by  reference  herein.  Thus, 
the  public  should  review  the  notice  of 
direct  final  rulemaking  for  relevant 
background  on  this  final  rulemaking 
action. 

Response  to  Comments 

EPA  requested  public  comments  on 
all  aspects  of  the  direct  final  rulemaking 
action  (59  FR  41408)  and  comments 
Vvere  received.  Therefore  the  direct  final 
rulemaking  was  withdrawn  and 
comments  dj>plicable  to  the  Victoria 
County  area  >vere  considered  and  are 
discussed  below. 

Comment:  Certain  commenters  noted 
that  NOx  exemptions  are  provided  for  in 
two  separate  parts  of  the  CAA.  section 
182(b)(1)  and  section  182(0-  Because  the 
NOx  exemption  tests  in  subsections 
182(b)(1)  and  182(0fl)  include  language 
indicating  that  action  on  such  requests 
should  take  place  "when  [EPA] 
approves  a  plan  or  plan  revision,"  these 
commenters  concluded  that  all  NOx 
exemption  determinations  by  the  EPA, 
including  exemption  actions  taken 
untlor  the  petition  process  established 
by  subsection  182(f)(3).  must  occur 
during  consideration  of  an  approvable 
attainment  or  maintenance  plan,  unless 
the  area  has  been  redesignated  as 
attainment.  These  commenters  also 
argued  that  even  if  the  petition 
procedures  of  subsection  182(0(3)  may 
be  used  to  relieve  areas  of  certain  NOx 
rfjquirements,  exemptions  from  the  NOx 
conformity  requirements  must  follow 
the  process  provided  in  subsection 
182(b)(lj,  since  tiiis  is  thp  only 
provision  explicitly  rpfcn^nced  by 
section  176fc).  the  C.^A's  conformity 
provisions. 

HpspoasH:  Section  182(0  contains 
very  few  iletaiis  rogardinc  the 
administrative  prucedan-  for  acting  on 
NOx  Rxeniptiun  request*  The  absence 
of  specific  guidelines  by  Congress  leaves 
EPA  with  discretion  to  tstablish 
reasonable  procedures,  consistent  with 
the  requirements  of  the  Administrative 
Procedures  ■A.ct  (APA). 

The  EPA  disag.rees  with  the 
commenters  regarding  the  process  for 
considering  exemption  roqw«?sts  under 
section  182(0,  and  instead  believes  that 
subsections  18:^(0(1)  and  182(0(3) 
provide  independent  procedures  by 
which  the  EPA  may  act  on  NO\ 


exemption  requests.  The  language  in 
subsection  182(0(1).  which  indicates 
that  the  EPA  should  act  on  NOx 
exemptions  in  conjunction  with  action 
on  a  plan  or  plan  revision,  does  not 
appear  in  subsection  182(0(3).  And. 
while  subsection  182(0(3)  references 
subsection  182(0(1),  the  EPA  believes 
that  this  reference  encompasses  only  the 
substantive  tests  in  paragraph  (1)  (and, 
by  extension,  paragraph  (2)1.  not  the 
procedural  requirement  that  the  EPA  act 
on  exemptions  only  when  acting  on 
SIPs.  Additionally,  paragraph  (3) 
provides  that  "personlsj"  (which 
section  302(e)  of  the  CAA  defines  to  . 
include  States)  may  petition  for  NOx 
exemptions  "at  any  time."  and  requires 
the  EPA  to  make  its  determination 
within  6  months  of  the  petition's 
submission. 

Further,  section  182(0(1)  appears  to 
contemplate  that  exemption  requests 
submitted  under  these  paragraphs  are 
limited  to  States,  since  States  are  the 
entities  authorized  under  the  Act  to 
submit  plans  or  plan  revisions.  By 
contrast,  section  182(0(3)  provides  that 
"person(s|"  '  may  petition  for  a  NOx 
determination  "at  any  time"  after  the 
ozone  precursor  study  required  under 
section  185B  of  the  Act  is  finahzed,^ 
and  gives  EPA  a  limit  of  6  months  after 
filing  to  grant  or  deny  such  petitions. 
Since  individuals  may  submit  petitions 
under  paragraph  (3)  "at  any  time"  this 
must  include  times  when  there  is  no 
plan  revision  from  the  State  pending  at 
EPA.  The  specific  timeframe  for  EPA 
action  established  in  paragraph  (3)  is 
substantially  shorter  than  the  timeframe 
usually  required  for  States  to  develop 
and  for  EPA  to  take  action  on  revisions 
to  a  SIP.  These  differences  strongly 
suggest  that  Congress  intended  the 
process  for  acting  on  personal  petitions 
to  be  distinct  from  and  more 
expeditious  than  the  plan-revision 
process  intended  under  paragraph  (1). 

The  CAA  requires  conformity  with 
regard  to  federally-supported  NOx 
generating  activities  in  relevant 
nonattainment  and  maintenance  areas 
However.  EPA's  conformity  rules 
e:.pliciily  provide  that  these  NOx 
requirements  would  not  apply  if  EPA 
grants  an  exemption  under  section 
182{tl.  In  response  to  the  comment  that 
section  182(b)(1)  should  be  the 
appropriate  vehicle  for  dealing  with 
exemptions  from  the  NOx  requirements 
of  the  conformity  rule.  EP.A  notes  that 
this  issue  has  previously  'oeen  raised  in 
a  formal  petition  for  reconsideration  of 


|i.^r«)n  "  to  incliiflp  Slalp<i 
■TTie  linal  vciion  185B  rpp.'irt  wa?  i«.».c.i  l.'.\  W 
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EPA's  final  transportation  confonnity 
rule  and  in  litigation  pending  before  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  on  the  substance  of 
both  the  transportation  and  general 
confonnity  rules.  The  issue,  thus,  is 
under  consideration  within  EPA,  but  at 
this  time  remains  uru-esolved. 
Additionally,  subsection  182(f)(3) 
requires  that  NOx  exemption  petition 
determinations  be  made  by  the  EPA 
within  6  months.  The  EPA  has  stated  in 
previous  guidance  that  it  intends  to 
meet  this  statutory  deadline  as  long  as 
doing  so  is  consistent  with  the  APA. 
The  EPA,  therefore,  believes  that  until  a 
resolution  of  this  issue  is  achieved,  the 
applicable  rules  governing  this  issue  are 
those  that  appear  in  EPA's  final 
conformity  regulations,  and  EPA 
remains  bound  by  their  existing  terms. 

Comment:  Three  years  of  "clean"  data 
fail  to  demonstrate  that  NOx  reductions 
would  not  contribute  to  attainment. 
EPA's  policy  erroneously  equates  the 
absence  of  a  violation  for  one  three-year 
period  with  "attainment." 

Response:  The  EPA  has  separate 
criteria  for  determining  if  an  area  should 
be  redesignated  to  attainment  under 
section  107  of  the  CAA.  The  section  107 
criteria  are  more  comprehensive  than 
the  CAA  requires  with  respect  to  NOx 
exemptions  under  section  182(f). 

Under  section  182(f)(1)(A),  an 
exemption  from  the  NOx  requirements 
may  be  granted  for  nonattainment  areas 
outside  an  ozone  transport  region  if  EPA 
determines  that  "additional  reductions 
of  NOx  would  not  contribute  to 
attainment"  of  the  ozone  NAAQS  in 
those  areas.  In  some  cases,  an  ozone 
nonattainment  area  might  attain  the 
ozone  standard,  as  demonstrated  by  3 
years  of  adequate  monitoring  data, 
without  having  implemented  the  section 
182(0  NOx  provisions  over  that  3-year 
period.  The  EPA  believes  that,  in  cases 
where  a  nonattainment  area  is 
demonstrating  attainment  with  3 
consecutive  years  of  air  quality 
monitoring  data  without  having 
implemented  the  section  182(f)  NOx 
provisions,  it  is  clear  that  the  section 
182(()  test  is  met  since  "additional 
reductions  of  NOx  would  not  contribute 
to  attainment"  of  the  NAAQS  in  that 
area.  The  EPA's  approval  of  the 
exemption,  if  warranted,  would  be 
granted  on  a  contingent  basis  (i.e..  the 
exemption  would  last  for  only  as  long 
as  the  area's  monitoring  data  continue  to 
demonstrate  attainment). 

Comment:  Comments  were  received 
regarding  exemption  of  eu-eas  from  the 
NOx  requirements  of  the  conformity 
rules.  They  argue  that  such  exemptions 
waive  only  the  requirements  of  section 
182(b)(1)  to  contribute  to  specific 


annual  reductions,  not  the  requirement 
that  conformity  SIPs  contain 
information  showing  the  maximum 
amount  of  motor  vehicle  NOx  emissions 
allowed  under  the  transportation 
conformity  rules  and,  similarly,  the 
maximum  allowable  amounts  of  any 
such  NOx  emissions  under  the  general 
conformity  rules.  The  commenters 
admit  that,  in  prior  guidance,  EPA  has 
acknowledged  the  need  to  amend  a 
drafting  error  in  the  existing 
transportation  conformity  rules  to 
ensure  consistency  with  motor  vehicle 
emissions  budgets  for  NOx.  However, 
the  commenters  want  EPA  in  actions  on 
NOx  exemptions  to  explicitly  affirm  this 
obligation  and  also  to  avoid  granting 
waivers  until  a  budget  controlling  future 
NOx  increases  is  in  place. 

Response:  With  respect  to  conformity, 
EPA's  conformity  rules'**  provide  a 
NOx  waiver  if  an  area  receives  a  section 
182(f)  exemption.  In  its  "Confonnity; 
General  Preamble  for  Exemption  From 
Nitrogen  Oxides  Provisions,"  59  FR 
31238.  31241  (June  17,  1994),  EPA 
reiterated  its  view  that  in  order  to 
conform  to  Federal  requirements, 
nonattainment  and  maintenance  areas 
must  demonstrate  that  the 
transportation  plan  and  TIP  are 
consistent  with  the  motor  vehicle 
emissions  budget  for  NOx  even  where  a 
conformity  NOx  waiver  has  been 
granted.  Due  to  a  drafting  enor,  that 
view  is  not  reflected  in  the  current 
transportation  conformity  rules.  As  the 
commenters  conectly  note,  EPA  stated 
in  the  June  17th  notice  that  it  intends  to 
remedy  the  problem  by  amending  the 
conformity  rule.  Although  that  notice 
specifically  mentions  only  requiring 
consistency  with  the  approved 
maintenance  plan's  NOx  motor  vehicle 
emissions  budget,  EPA  also  intends  to 
require  consistency  with  the  attainment 
demonstration's  NOx  motor  vehicle 
emissions  budget.  However,  the 
exemptions  were  submitted  pursuant  to 
section  182(f)(3),  and  EPA  does  not 
believe  it  is  appropriate  to  delay  the 
statutory  deadline  for  acting  on  these 
petitions  until  the  conformity  rule  is 
amended.  As  noted  earlier  in  response 
to  a  previous  issue  raised  by  these 
commenters,  this  issue  has  also  been 
raised  in  a  formal  petition  for 
reconsideration  bf  the  Agency's  final 
transportation  conformity  rule  and  in 
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Final  Rule,"  November  30.  1993  (58  FR  63214). 


litigation  pending  before  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  on  the  substance  of  both  the 
transportation  and  general  conformity 
rules.  This  issue,  thus,  is  under 
consideration  within  the  Agency,  but  at 
this  time  remains  uru-esolved.  The  EPA, 
therefore,  believes  that  until  a  resolution 
of  this  issue  is  achieved,  the  applicable 
rules  governing  this  issue  are  those  that 
appear  in  the  Agency's  final  conformity 
regulations,  and  the  Agency  remains 
bound  by  their  existing  terms. 

Final  Action 

The  EPA  has  evaluated  the  State's 
exemption  request  for  consistency  with 
the  CAA,  EPA  regulations,  and  EPA 
policy.  The  EPA  believes  that  1he 
exemption  request  and  monitoring  data 
qualifies  Victoria  County,  Texas,  as  a 
"clean  data  area".  This  final  action  on 
the  State  of  Texas'  NOx  exemption 
petition  for  Victoria  County  is 
unchanged  from  the  August  12, 1994 
direct  final  approval  action.  In  addition, 
the  EPA  has  determined  that  the 
exemption  request  meets  the 
requirements  and  policy  set  forth  in  the 
General  Preamble  for  NOx  exemptions 
from  the  build/no-build  test  for 
transportation  conformity,  and  today  is 
approving  Texas'  request  for  exemption 
from  the  NOx  build/no-build  test  of 
transportation  conformity  for  Victoria 
County.  The  section  182(f)  exemption 
will  be  conditioned  upon  the  area's 
monitoring  data  continuing  to 
demonstrate  attainment  after  the 
exemption  has  been  granted.  If  the  EPA 
later  determines  that  Victoria  County 
has  violated  the  ozone  standard,  the 
section  182(f)  exemption  will  be 
rescinded.  Past  conformity 
determinations  and  transportation  plans 
would  not  be  affected,  but  new 
conformity  determinations  would  then 
be  subject  to  the  NOx  provisions  of  the 
conformity  rule. 

The  EPA  has  reviewed  this  request  for 
exemption  from  the  NOx  provisions  of 
the  Federal  transportation  conformity 
rule  for  conformance  with  the 
provisions  of  the  1990  Clean  Air  Act 
Amendments  enacted  on  November  15, 
1990.  The  EPA  has  determined  that  this 
action  conforms  with  those 
requirements. 

Regulatory  Process 

Under  the  Regulatorv  FlexibiUty  Act, 
5  U.S.C.  600  et  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Ahematively,  under  5  U.S.C. 
605(b),  the  EPA  may  certify  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  (see 


46  FR  8709).  Small  entities  include 
small  businesses,  small  not-for-profit 
enterprises,  and  governmental  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

Because  an  exemption  from  the 
Federal  transportation  conformity  rule 
does  not  impose  any  new  requirements, 
I  certify  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  3,  1995.  Filing  a  petition 
for  reconsideration  of  this  final  rule  by 
the  Administrator  does  not  affect  the 
finality  of  this  rule  for  purposes  of 
judicial  review;  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  or  postpone  the 
effectiveness  of  this  rule.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

Executive  Order 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  32 

Environmental  protection.  Air 
pollution  contfol.  Hydrocarbons. 
Incorporation  by  reference, 
Intergovenimental  regulations. 
Reporting  and  recordkeeping.  Ozone. 
Volatile  organic,  compounds. 

Dated:  ]ani!.ir>'  13.  1995. 
Barbara  J.  Goetz,  \ 
Acting  Regional  iitlminiitrator 

40  CFR  part  F.2  is  amended  as  follows: 

PART  £2— [AMENDED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authorit>':  42  U.S.C.  7401-7671q 

Subpart  SS — Texas 

2.  Section  52i2308  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  52.2308    Are»A«ide  nitrogen  oxides  (NOx) 
exemptions. 

»         »        *         *         » 

(c)  The  Texas  Natural  Resource 
Conservation  Commission  submitted  to 
the  EPA  on  May  4.  1994.  a  petition 
requesting  that  the  Victoria  County 
incomplete  data  ozone  nonattainment 
area  be  exempted  from  the  requirement 


to  meet  the  NOx  provisions  of  the 
Federal  transportation  conformity  rule. 
The  exemption  request  was  based  on 
monitoring  data  which  demonstrated 
tiiat  the  National  Ambient  Air  Quality 
Standard  for  ozone  had  been  attained  in 
this  area  for  the  35  months  prior  to  the 
petition,  with  the  understanding  that 
approval  of  the  State's  request  would  be 
contingent  upon  the  collection  of  one 
additional  month  of  data.  The  required 
additional  month  of  verified  data  was 
submitted  later  and,  together  with  the 
data  submitted  with  the  State's  petition, 
demonstrated  attainment  of  the  NAAQS 
for  36  consecutive  months.  The  EPA 
approved  this  exemption  request  on 
March  2. 1995. 

(FR  Doc.  95-2283  Filed  1-30-95;  8:45  am) 
BtLUNG  CODE  eS60-6<M> 


40  CFR  PART  52 

[W!43-i01-6261a;  AIWS-FRL-6139-1] 

Clean  Air  Act  Approval  and 
Promulgation  of  Employee  Commute 
Options  Program;  Wisconsin 

AGENCY:  Environmental  Protection 
Agency  (EPA) 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Wisconsin  on 
November  15.  1993  for  the  purpose  of 
establishing  an  Employee  Commute 
Options  (ECO)  program  in  the 
Milwaukee,  severe-l  7.  ozone 
nonattainment  area.  Wisconsin 
submitted  the  SIP  to  satisfy  the 
provisions  of  the  Clean  Air  Act  (Act), 
that  require  that  an  ECO  Program  be 
established  for  employers  with  100  or 
more  employees  for  the  purpose  of 
reducing  the  number  of  vehicle  trips 
being  made  to  the  worksite  during  the 
peak  commuting  period.  The  rationale 
for  the  approval  is  set  forth  in  this 
document;  additional  information  is 
available  at  the  address  indicated  below. 
DATES:  This  final  rule  is  effective  April 
3,  1995  unless  someone  submits  adverse 
comments  by  March  2,  1995.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  SIP  revision 
and  EPA's  technical  support  documents 
are  available  at  the  following  address: 
United  States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  Air  Toxics  and  Radiation 
Branch,  Regulation  Development 
Section.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 


Written  comments  can  be  mailed  to: 
Carlton  Nash,  Chief.  Regulation 
Development  Section  (AT-18J).  Air 
Toxics  and  Radiation  Branch.  Air  and 
Radiation.  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard.  Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Mooney.  (312)  886-6043.  Anyone 
wishing  to  come  to  the  Region  5  offices 
should  contact  John  M.  Mooney  first. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Implementation  of  the  provisions  of 
the  Act  will  require  employers  with  100 
or  more  employr^s  in  the  seven  county 
Milwaukee  Sever?:-! 7  ozone 
nonattainment  area  to  participate  in  a 
trip  reduction  prograin.  The  concerns 
that  lead  to  the  inclubiun  of  this 
Employee  Commute  Options  (ECO) 
provision  in  the  Act  are  that  more 
people  than  ever  before  are  driving  and 
they  are  driving  longer  distances.  The 
increase  in  the  number  of  drivers  and 
the  increase  in  the  number  of  vehicle 
miles  traveled  (VMT)  currently  offset  a 
large  part  of  the  emissions  reductions 
achieved  through  the  production  and 
sale  of  vehicles  that  operate  more 
cleanly.  It  is  widely  accepted  that 
shortly  after  the  year  2000,  without 
limits  on  increased  travel,  the  increased 
emissions  caused  by  more  vehicles 
being  driven  more  miles  under  more 
congested  conditions  will  outweigh  the 
benefits  derived  from  the  fact  that  each 
new  vehicle  pollutes  less,  resulting  in 
an  overall  increase  in  emissions  from 
mobile  sources.  The  ECO  provision  in 
the  Act  outlines  the  requirements  for  a 
program  designed  to  minimize  the  use 
of  single  occupancy  vehicles  in  order  to 
gain  emissions  reductions  beyond  those 
obtained  via  stricter  tailpipe  and  fuel 
standards. 

Section  182(d)(1)(B)  of  the  Act 
requires  that  employers  submit  their 
compliance  plans  to  the  State  2  years 
after  the  SIP  revision  is  submitted  to 
EPA.  These  employer  developed 
compliance  plans  are  designed  to 
convincingly  demonstrate  an  increase  in 
the  average  passenger  occupancy  (APO) 
rates  of  employees  who  commute  to 
work  during  the  peak  period  by  no  less 
than  25  percent  above  the  average 
vehicle  occupancy  (AVO)  of  the 
nonattainment  area.  These  compliance 
plans  must  "convincingly  demonstrate" 
that  the  employers  will  meet  the  target 
no  later  than  4  years  after  the  SIP  is 
suh::a;ted.  The  target  APO  must  be  at 
least  25  percent  higher  than  the  AVO  for 
the  nonattainment  area. 

On  November  15.  1993  the  State  ef 
Wisconsin  submitted  a  SIP  revision  to 
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the  EPA  to  satisfy  the  requirements  of 
section  182(d)(1)(B)  of  the  Act.  In  order 
to  receive  approval,  the  State  submittal 
must  contain  each  of  the  following  ECO 
Program  elements:  (1)  The  AVO  for  each 
nonattainment  area;  (2)  the  target  APO 
which  is  no  less  than  25  percent  above 
the  AVO:  (3)  an  ECO  program  that 
includes  a  process  for  compUance 
demonstration;  and  (4)  enforcement 
procedures  to  ensure  submission  and 
implementation  of  compliance  plans  by 
subject  employers.  Pursuant  to  section 
108(0  of  the  Act,  the  EPA  issued 
guidance  on  December  17, 1992 
interpreting  various  aspects  of  the 
statutory  requirements  (Employee 
Commute  Options  Guidance,  December 
1992).  A  cof"  <•(  this  guidance  has  been 
included  in  !  .  ^  ->  rulemaking  docket. 

II.  Analysis 

The  State  has  met  the  requirements  of 
section  182(d)(1)(B)  by  submitting  a  SIP 
revision  that  implements  all  required 
ECO  Program  elements  as  discussed 
below. 

1.  The  Average  Vehicle  Occupancy 

Section  182(d)(1)(B)  requires  that  the 
State  determine  the  AVO  at  the  time  the 
SIP  revision  is  submitted.  The  State  has 
met  this  requirement  by  determining 
that  the  AVO  for  the  Milwaukee  area,  at 
the  time  of  SIP  submittal,  was  1.14, 
based  on  a  home  interview  survey 
conducted  by  the  Southeast  Wisconsin 
Regional  Planning  Commission.  The 
EPA  concludes  that  this  survey 
accurately  represents  the  Milwaukee 
ozone  nonattainment  area  AVO. 

2.  The  Target  APO 

Section  182(d)(1)(B)  indicates  that  the 
target  APO  must  be  at  least  25  percent 
above  the  AVO  for  the  nonattainment 
area.  An  approvable  SIP  revision  for  this 
program  must  include  the  target  APO. 
The  State  has  met  this  requirement  by 
setting  the  target  APO  at  1.40  which  is 
25  percent  above  the  AVO  of  1.14. 

3.  ECO  Program 

State  or  local  law  must  estabhsh  ECO 
Program  requirements  for  employers 
with  100  or  more  employees  at  a 
worksite  within  severe  and  extreme 
ozone  nonattaiiunent  areas.  In  the  ECO 
Program  Guidance  issued  in  December 
1992  the  EPA  states  that  automatic 
coverage  of  employers  of  100  or  more 
should  be  included  in  the  law.  In 
addition.  States  should  develop 
procediu'es  for  notifying  subject 
employers  regarding  the  ECO  Program 
requirements. 

States  and/or  local  laws  must  require 
that  initial  compliance  plans 
"convincingly  demonstrate"  prospective 


compliance.  Approval  of  the  SIP 
revision  depends  on  the  ability  of  the 
State/local  regulations  to  ensure  that  the 
Act  requirement  that  initial  compliance 
plans  "convincingly  demonstrate" 
compliance  will  be  met.  This 
demonstration  can  take  on  any  of  four 
forms  or  any  combination  of  these. 

One  option  is  for  the  State  to  provide 
evidence  that  State  agency  resoiu'ces  are 
available  for  the  effective  plan-by-plan 
revi«w  of  employer-selected  measures  to 
ensiue  the  high  quality  of  compliance 
plans,  and  demonstrate  that  plans  that 
are  not  convincing  will  be  rejected. 

As  explained  more  fully  in  the  EPA's 
Technical  Support  Dociunent.  the  State 
of  Wisconsin  has  met  this  requirement 
by  providing  evidence  in  the  SIP  that 
agency  resources  are  available  to 
implement  the  ECO  program  in  an 
effective  maimer.  Section  144.3712  of 
the  Wisconsin  Statutes  authorizes  the 
WDNR  to  administer  the  ECO  program 
in  the  Milwaukee  area.  Administrative 
and  training  costs  for  the  program  will 
be  provided  by  the  State,  as  well  as 
through  monies  received  through 
Congestion  Mitigation  and  Air  Quality 
(CMAQ)  provisions  of  the  Intermodal 
Surface  Transportation  Efficiency  Act 
(ISTEA).  To  ensure  compliance.  State 
regulations  establish  requirements  for 
the  WDNR  to  notify  employers  of  the 
ECO  program  requirements,  as  well  as 
prescribing  schedules  for  the  submittal 
of  compliance  plans  by  employers.  Also 
contained  in  Wisconsin's  ECO  rule  is  a 
requirement  that  employers  designate 
and  register  at  least  one  employee 
transportation  coordinator  for  purposes 
of  administering  the  ECO  program  at 
individual  worksites.  Wisconsin's  ECO 
rule  requires  that  employers  submit 
compliance  plans  by  November  15, 1994 
with  full  compliance  with  the  program 
requirements  by  November  15.  1996. 
The  EPA  believes  that  the  State's 
demonstration  that  adequate  resources 
are  available  to  implement  the  program 
is  acceptable  and  sufficient  to  achieve 
the  effective  plan-by-plan  review  of 
employer-selected  measures  to  ensure 
the  high  quality  of  compUance  plans. 

4.  Enforcement  Procedures 

States  and  local  jurisdictions  must 
include  in  their  ECO  regulations 
penalties  and/or^  compliance  incentives 
for  an  employer  who  fails  to  submit  a 
compliance  plan  or  an  employer  who 
fails  to  implement  an  approved 
compliance  plan  according  to  the 
compliance  plan's  implementation 
schedule.  Penalties  should  be  sufficient 
to  provide  an  adequate  incentive  for 
employers  to  comply  and  be  no  less 
than  the  expected  cost  of  compliance. 
Wisconsin's  ECO  SIP  has  met  this 


requirement  by  including  in  its  ECO 
regulations  severe  penalties  for  failure 
to  comply  with  provisions  of  the 
regulation.  A  violator  may  be  subject  to 
fines  of  up  to  $25,000  per  day  per 
violation. 

III.  Final  Rulemaking  Action 

The  State  of  Wisconsin  has  submitted 
a  SIP  revision  that  includes  each  of  the 
ECO  Program  elements  required  by 
section  182(d)(1)(B)  of  the  Act  and  EPA 
guidance  issued  pursuant  to  section 
108(f)  of  the  Act.  The  SIP  includes  a 
verifiable  estimate  of  the  areawide  AVO 
at  the  time  that  the  SIP  was  submitted 
and  a  target  APO  that  is  at  least  25 
percent  above  the  areawide  AVO. 
Employers  with  more  than  100 
employees  are  required  to  submit 
compliance  plans  to  the  State  that 
convincingly  demonstrate  that  the  plan 
will  increase  the  APO  per  vehicle  in 
commuting  trips  between  home  and  the 
worksite  during  peak  travel  periods  to  a 
level  not  less  than  25  percent  above  the 
areawide  AVO  for  all  such  trips.  EPA  is 
therefore,  approving  this  submittal. 

rv.  Procedural  Background 

Because  EPA  considers  this  action 
noncontroversial  and  routine,  we  are 
approving  it  without  prior  proposal.  The 
action  will  become  effective  on  April  3, 
1995.  However,  if  the  EPA  receives 
adverse  comments  by  March  2. 1995, 
then  the  EPA  will  publish  a  document 
that  withdraws  this  action,  and  will 
address  the  comments  received  in 
response  to  the  requested  SIP  revision 
which  has  been  proposed  for  approval 
in  the  proposed  rules  section  of  this 
Federal  Register.  Comments  will  be 
addressed  in  the  final  rule  on  the 
proposal.  The  EPA  will  not  initiate  a 
second  comment  period  on  this  action. 

This  action  has  oeen  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
pubhshed  in  the  Federal  Register  on 
January  19.  1989  (54  PR  2214-2225).  as 
revised  by  an  October  4.  1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6,  1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  PR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  2  years. 
The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 
This  request  continues  in  effect  under 
Executive  Order  12866.  which 
superseded  Executive  Order  12291  on 


September  30. 1993.  The  OMB  has 
exempted  this  nagulatorj-  action  from 
Executive  Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  any  State  Impltinientation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory-  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  ef  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  nmnber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  1 10  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (1976). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Nitrogen  oxide.  Ozone.  Volatile  organic 
compounds. 

Dated:  December  19. 1994. 
David  A.  IHIrich, 

.'\cting  Regional  Adtninistmtor. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7f)71q. 

Subpart  VY— Wisconsin 

2.  Section  52.2570  is  amended  by 
adding  paragraph  (c)(77)  to  read  as 
follows: 


JMI 


§52.2570    Identification  of  plan. 
«         •         »         •         « 

(c)*   •   • 

(77)  On  November  15.  1993,  the  Slate 
of  Wisconsin  submitted  a  revision  to  thn 
State  Implementation  Plan  (SIP)  for  the 
implementation  of  an  employe<! 
commute  options  (ECO)  program  in  the 
Milwaukee-Racine,  severe-17,  ozone 
nonattainment  area.  This  revision 
included  Chapter  NR  486  of  the 
Wisconsin  Administrative  Code, 
effective  October  1,  1993,  and 
Wi.sconsin  Statutes  sections  144.3712, 
enacted  on  April  30,  1992  by  Wiisconsin 
Act  302. 

(i)  Incorpo-.ition  by  reference. 

(A)  Chap'f  \'R  486  of  the  Wisconsin 
AdniinistratiVR  Code,  effective  October 
1.  1993. 

(B)  Wisconsin  Statutes,  section 
144.3712.  enacted  on  April  30.  1992  by 
Wisconsin  Act  302. 

jFR  Doc.  95-2284  Filed  1-30-95:  8:4.'j  din] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  91-172;  RM-7726,  RM- 
7800.  RM-7801) 

Radio  Broadcasting  Services;  Cushing 
and  Cleveland,  Texas 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Texas  Classical  Radio.  Inc.. 
substitutes  Channel  246C  for  Channel 
246C1  at  Cleveland.  Texas,  and  modifies 
the  construction  permit  of  Station 
KRTKfFM)  to  specify  operation  on 
Channel  246C.  The  coordinates  for 
C;hannel  246C  at  Cleveland,  Texas,  are 
30-32-06  and  95-01-05.  This  document 
alsij  dismisses  the  petition  filed  bv 
Cavalier  Broadcasting  proposing  the 
allctnient  of  Channel  245A  to  Cushing, 
Texas,  and  its  counterproposal  tu  allot 
Chiinnel  245C3  at  Cushing.  Texas.  See 
m  FR  29450.  June  27,  1991.  With  this 
action,  this  proceeding  is  terminated. 
EFFECnVE  DATE:  March  17.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  i'ani 
Blumenthal.  Mass  Media  Bun^au.  (202) 
418-2173. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  91-1 72. 
adopted  Januarj-  19. 1995,  and  released 
January  26.  1995.  The  full  te.xt  of  this 
Commission  decision  is  available  for 
inspecticn  and  copying  during  normal 


business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW, 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchastnl 
from  the  Commission's  copv  contractor. 
ITS.  Inc..  (202)  857-3800.  2100  M 
Slrf-et.  NW,  Suite  140.  Wa.shington.  D.C. 
2()(!17. 

List  uf  Subjects  in  47  CFR  Part  73 

Rddio  broadcasting. 

PART  7»— [AMENDED] 

1.  The  authority  citation  foi  \K>.r\  7  i 
continues  to  read  as  follows: 

.Authority:  47  U.S.C.  1.54.  ID.i 

§  73.202    (Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  246C1  and  adding 
Channel  246C  at  Cleveland. 

Federal  Communications  Comnii.ssioii 

|ohn  A.  Karousos. 

Chief.  Alloratinns  Branch.  l\>Ucy and  HiiUm 

Division.  Mass  Media  Buir-nu. 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  22  and  52 

[Federal  Acquisition  Circular  90-23 
Correction] 

Federal  Acquisition  Regulation; 
Technical  Correction 

AGENCIES:  Department  of  Dofnnst;  (DOD), 
Ci«!neral  Services  Administration  (r.S.\). 
and  National  Aeronautics  and  Spacr; 
.Xd-iiinistration  (NAS.A). 
ACTION:  Technical  correction. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  D«>fi!nM! 
.Acquisition  Regulations  Council  are 
issuing  a  correction  to  Foderal 
.Acquisition  Circular  90-23  published 
on  December  28.  1994,  at  59  FR  67010. 
Miscellaneous  typogiupiiical,  editnriHl, 
and  technical  errors  appeared  in  tin- 
folliiwing  areas:  the  inlroduct()r\ 
document.  FAR  Casn  93-609— .Scrtio;! 
4c  Price  .Adjustments.  FAR  Case  91- 
13 — .Acquisition  of  Utility  Services,  F.AR 
Casn  92-36— Walsh-Healev  Definitions, 
and  in  FAR  Case  93-304— Dt-fense 
Production  Act  Amendments. 
EFFECTIVE  DATE:  December  28,  1994 
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FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Beverly  Fayson  at  (202)  501^755, 
General  Services  Administration,  FAR 
Secretariat,  Washington.  DC  20405. 

Corrections 

1.  At  59  FR  67012,  Dec.  28,  1994,  first 
column,  in  the  last  sentence  of  Item 
XVU  "or"  should  read  "of. 

52.241-6    [Corrected] 

2.  On  page  67024,  in  the  first  column, 
in  section  52.241-6(b)(2),  last  line,  a 

" "  should  follow  "than". 

3.  On  page  67038,  in  the  third 
coliunn,  under  SUMMARY,  in  the  sixth 
line  from  the  top  "alternative"  should 
read  "alternate". 

22.602-2    [Corrected] 

4.  On  page  67039,  in  the  first  column, 
under  22.602-2(b),  in  the  tenth  line 
from  the  bottom  of  the  paragraph 
"speciality"  should  read  "specialtv". 

5.  On  page  67039,  in  the  third 
column,  under  Background,  in  the 
second  line  from  the  top  "eliminates" 
should  read  "eliminate". 

52.234-1    [Corrected] 

6.  On  page  67048,  in  the  center 
column,  in  the  title  of  the  clause  at 
52.234-1  the  date  "Feb.  1995"  should 
read  "Dec.  1994". 

C  Alien  Olson, 

Director,  Office  of  Federal  Acquisition  Policy. 

General  Services  Administration. 

|FR  Doc.  95-2295  Filed  1-30-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  226 

Defense  Federal  Acquisition 
Regulation  Supplement;  Preference  for 
Local  Residents 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  permit  contracting  officers 
to  consider,  as  a  factor  in  source 
selection,  the  extent  to  which  offerors 
plan  to  hire  local  residents  in  the 
performance  of  contracts  that  support 


the  closure  or  alignment  of  a  military 

installation. 

DATES:  Effective  date:  January  26, 1995. 

Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  April  3, 1995,  to  be  considered 
in  the  formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
LTC  Edward  King,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington  DC  20301-3062. 
Telefax  number  (703)  602-0350.  Please 
cite  DFARS  Case  94-D315  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT:  LTC 
Edward  King,  (703)  602-0131. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  817  of  the  Fiscal  Year  1995 
Defense  Authorization  Act  (Pub.  L.  103- 
337)  authorizes  the  Secretary  of  Defense 
to  give  preference  to  entities  that  plan 
to  hire  local  residents,  when  entering 
into  contracts  for  services  to  be 
performed  at  a  military  installation  that 
is  affected  by  closure  or  alignment 
under  a  base  closure  law.  DFARS 
Subpart  226.71  is  amended  to  permit 
contracting  officers  to  use  this 
preference  in  the  award  of  contracts  for 
base  closure  activities. 

B.  Regulatory  Flexibility  Act 

The  interim  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601.  et  seq., 
because  the  rule  only  applies  to 
acquisitions  that  support  the  closure  or 
realigmnent  of  a  military  installation. 
An  initial  regulatory  flexibility  analysis 
has  therefore  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  subpart  will  be 
considered  in  accordance  with  Section 
610  of  the  Act.  Such  comments  must  be 
submitted  separately  and  cite  DFARS 
Case  94-D315  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
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requirements  which  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et  . 
seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  rule  as  an  interim  rule. 
Compelling  reasons  exist  to  promulgate 
this  rule  as  an  interim  rule  without  prior 
opportunity  for  public  comment 
because  it  is  necessary  to  authorize 
contracting  officers  to  use  the  preference 
permitted  by  Section  817  of  Pub.  L. 
103-337.  However,  comments  received 
in  response  to  this  interim  rule  will  be 
considered  in  formulating  the  final  rule. 

List  of  Subjects  in  48  CFR  Part  226 

Government  procurement. 
Claudia  L.  Naugle, 

Deputy  Director.  Defense  Acquisition 
Pegulations  Council. 

Therefore,  48  CFR  part  226  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
part  226  continues  to  read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
chapter  1. 

PART  226— OTHER  SOCIOECONOMIC 
PROGRAMS 

2.  Section  226.7100  is  revised  to  read 
as  follows: 

226.7100    Scope  of  subpart 

This  subpart  implements  Sedion 
2912  of  the  Fiscal  Year  1994  Defense 
Authorization  Act  (Pub.  L.  103-160)  and 
Section  817  of  the  Fiscal  Year  1995 
Defense  Authorization  Act  (Pub.  L.  103- 
337). 

3.  Section  226.7104  is  added  to  read 
as  follows: 

226.7104    Other  considerations. 

Contracting  officers  shall  consider 
including,  as  a  factor  in  source 
selection,  the  extent  to  which  offerors 
specifically  identify  and  commit,  in 
their  proposals,  to  a  plan  to  hire 
residents  of  the  vicinity  of  the  military 
installation  that  is  being  closed  or 
realigned. 

|FR  Doc.  95-2398  Filed  1-30-95;  8;45  am| 
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Ttiis  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  tt>e 
rule  malting  pr-or  to  ttie  actoption  of  the  final 
rules. 


GENERAL  ACCOUNTING  OFFICE 

4  CFR  Part  21 

General  Accounting  Office; 
Administrative  Practice  and  Procedure, 
Bid  Protest  Regulations,  Government 
Contracts 

AGENCY:  General  Accounting  Office. 
ACTION:  Proposed  rule. 

SUMMARY:  The  General  Accounting 
Office  (GAO)  is  proposing  to  revise  its 
Bid  Protest  Regulations  to  implement 
the  Federal  Acquisition  Streamlining 
Act  of  1994  (FASA)  and  to  conform 
GAO's  current  regulation  to  the  practice 
that  has  evolved  at  GAO  since  April 
1991,  when  GAO  last  revised  part  21. 
The  proposed  revision  will  improve  the 
overall  efficiency  and  effectiveness  of 
the  bid  protest  process  at  GAO  by 
streamlining  the  process,  by  reducing 
the  costs  of  pursuing  protests  at  GAO  for 
all  parties,  and  by  permitting  GAO  to 
resolve  protests  as  expeditiously  as 
possible.  FASA  ijequires  that  the 
implementing  regulation  be  concise  and 
easily  understood  by  vendors  and 
government  officials,  and  the  proposed 
revision  reflects  this  requirement.  The 
proposed  revision  shortens  the 
regulation,  even  though  several 
provisions  implementing  FASA  are 
added.  | 

DATES:  Comments  must  be  submitted  on 
or  before  April  3;  1995. 
ADDRESSES:  Comhienls  should  be 
addressed  to:  Mithael  R.  Golden. 
Assistant  GeneraS  Counsel.  General 
Accounting  Offitje.  441  G  Street,  NVV., 
Washington,  DC  ^20548. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  R.  Gcld^n  (Assistant  General 
Counsel)  or  LindeS.  Lebowitz  (Senior 
Attorney).  202-5012-9732. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  revision  to  the  General 
Accounting  Offi()8's  (GAO)  Bid  Protest 
Regulations  impliements  statutory 
changes  contained  in  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(FASA).  Pub.  L.  103-355, 108  Stat. 
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3243.  dated  October  13,  1994.  The 
proposed  revision  is  based  on  GAO's 
experience  with  the  prior  revision  to  its 
regulation,  including  the  use  of 
protective  orders  and  hearings,  which 
became  efi^ective  on  April  1. 1991  (56  FR 
3759).  The  proposed  revision  conforms 
GAOs  current  regulation  to  the  practice 
that  has  evolved  at  GAO  since  April 
1991.  and  will  improve  the  bid  protest 
process  at  GAO.  In  revising  its 
regulation,  GAO  was  guided  by  the 
statutory  mandate  in  sec.  10002(e)  of 
FASA  that  regulations  implementing 
FASA  be  concise  and  easily  understood 
by  vendors  and  government  officials, 
and  by  the  principle  that  GAO's  bid 
protest  process  remain  as 
uncomplicated  and  informal  as  possible, 
con.si.stent  with  the  goal  of  providing 
expeditious  and  meaningful  relief  to 
vendors  wrongfully  excluded  from 
procurements.  More  specifically,  the 
proposed  revision  will  streamline  the 
prot:ess,  reduce  the  costs  of  pursuing 
protests  at  GAO  for  all  parties,  and 
permit  GAO  to  resolve  protests  as 
expeditiously  as  possible.  The 
regulation  is  shortened  overall,  even 
though  several  new  provisions  are 
added  in  order  to  implement  FASA. 
Redundancies  are  eliminated  and 
language  changes  refiect  an  effort  to 
make  the  regulation  clearer  and  more 
readable. 

Explanations  of  significant  revisions 
to  GAO's  Bid  Protest  Regulations  are  set 
forth  below. 

G.AO's  proposed  regulation  at  4  CFR 
21.1(0.  currently  at  §  21.3(b),  requires 
that  if  a  protester  believes  that  the 
protest  includes  confidential 
information  which  should  be  withheld, 
the  protester  must  advise  GAO  of  tHis 
fact  on  the  front  page  of  the  protest 
submission  and  must  file, 
simultaneously  with  the  filing  of  its 
protest  with  GAO.  a  redacted  copy  of 
the  protest  which  omits  the  information. 
GAO  does  not  anticipate  that  this 
requirement  will  impose  a  signifit.ant 
burden  since  a  protester  is  currently 
obligated  to  identify,  "wherever  it 
appears."  information  in  its  protest  that 
it  believes  should  be  withheld  as 
permitted  by  law. 

Paragraph's  (c)  and  (d)  of  §  21.3 
implement  the  statutor\'  requirement  set 
forth  in  sec.  1015  and  1065  of  F.^SA 
that  if  any  party  to  a  protest  filed  with 
GAO  so  requests,  the  agency  shall 
produce  a  protest  file.  The  statufor>' 


language  of  those  sections  calls  for  the 
implementing  regulation  to  be 
consistent  with  the  regulation  regarding 
the  preparation  and  submission  of  the 
so-called  "rule  4  file"  in  protests  before 
the  General  Services  Administration 
Board  of  Contract  Appeals  (GSBCA).  In 
light  of  that  direction,  and  taking  into 
account  the  somewhat  longer  period  for 
deciding  protests  filed  with  GAO.  the 
proposed  regulation  provides  that  when 
requested,  the  agency  is  to  prepare  and 
submit  a  protest  file  to  GAO,  the 
protester,  and  any  interveners  within  20 
calendar  days  after  the  agency's  receipt 
of  the  request.  (In  revising  its  current 
regulation.  GAO  has  converted  from 
"working  days"  to  "calendar  days  ' 
consistent  with  the  requirements  of 
FASA.) 

GAO  believes  that  requiring  an  agency 
to  produce  a  protest  file,  when  one  is 
requested,  early  in  the  bid  protest 
process  will  make  it  easier  to  carry  out 
the  mandate  in  sec.  1403  of  FASA  that 
supplemental  protests  not  delay  the 
issuance  of  a  decision  by  GAO. 
Currently,  supplemental  protests  are 
generally  based  on  information  included 
in  the  documents  contained  in  the 
agency  report,  and  must  generally  be 
filed  within  10  working  davs  of  the 
protester's  receipt  of  the  documents. 
GAO  believes  that  if  an  agency  provides 
the  relevant  documents  early  in  the 
process,  supplemental  protests  will  be 
filed  earlier.  Consequently,  the 
meaningful  protest  issues  which  need  to 
be  addressed  by  GAO  will  be  identified 
by  the  parties  earlier  in  the  process,  thus 
benefiting  ail  parties  in  tiimis  of  time 
and  co.sts.  Further.  G.^^O  believes  that 
early  production  of  th«  protest  file  will 
allow  hid  protests  to  be  resolved  as 
expeditiously  as  possible,  uliich  will 
shorten  procurement  suspensions. 

As  with  the  "rule  4  file,  '  the  protest 
file  under  the  proposed  regulation  will 
contain  only  pre-e.\isting  documents, 
rather  than  documents  prepared  in 
response  to  the  protest.  As  detailed  in 
paragraph  (e)  of  §21.3.  the  cojitracting 
officer's  statement  of  the  relevant  facts 
and  a  memorandum  of  low  are  to  he 
filed  within  35  calendar  davs  after  the 
agency  receives  telephone  notice  of  the 
protest  from  GAO. 

Section  21.5(h).  currently 
§  21. 3(m)(10).  removes  G.\b's 
consideration  of  subcontract  prote.sts 
where  the  subcontract  is  "by  or  for  the 
government":  rather.  G.^0  will  consider 
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protests  concerning  awards  of 
subcontracts  by  or  for  a  Federal  agency 
as  nonstatutory  protests  in  accordance 
with  §  21.13  where  the  agency  awarding 
the  prime  contract  has  requested  in 
writing  that  subcontract  protests  be 
decided  by  GAO.  In  US  West 
Communications  Sen-icus,  Inc.  v. 
United  States,  940  F.2d  622  (Fed.  Cir. 
1991),  the  court  called  into  question  the 
GSBCA's  review  of  a  prime  contractor's 
award  of  a  subcontract  based  on  the 
language  in  the  Competition  in 
Contracting  Act  of  1984.  40  U.S.C. 
759(n(9)(A)  (1988),  which  authorizes 
the  GSBCA  to  review  protests  of  a 
solicitation  by  a  Federal  agency  for  bids 
or  proposals  for  a  proposed  contract  or 
contract.  GAO's  .statutory  language  in 
this  regard  is  basically  identical  to  that 
of  the  GSBCA.  In  the  absence  of  any 
lajiguage  in  FASA  which  addresses  this 
matter,  GAO  believes  that  it  is 
appropriate  to  treat  protests  against 
awards  of  subcontracts  by  or  for  a 
Federal  agency  as  nonstatutory  protests. 

Comments  concerning  the  proposed 
rule  should  reference  file  number  B- 
2.59187.  Comments  may  be  filed  by 
hand  delivery  or  mail  at  the  address  in 
the  address  line,  or  comments  may  be 
filed  by  facsimile  transmission  at  202- 
512-9749. 

List  of  Subjects  in  4  CFR  Part  21 

Administrative  practice  and 
procedure.  Bid  protest  regulations. 
Government  contracts. 

For  the  reasons  set  out  in  the 
preamble,  title  4,  chapter  I,  subchapter 
B,  part  21  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  revised  to 
read  as  follows: 

1.  Part  21  is  revised  to  read  as  follows: 

PART  21— BID  PROTEST 
REGULATIONS 

Sec. 

21.0  Definitions. 

21.1  Filing  a  protest. 

21.2  Time  for  filing. 

21.3  Notice  of  protest,  submission  of  agency 
report,  and  time  for  filing  of  comments 
on  rejwrt. 

21.4  Protective  orders. 

21.5  Protest  issues  not  for  consideration. 

21.6  Withholding  of  award  and  suspension 
of  contract  performance. 

21.7  Hearings. 

21.8  Remedies. 

21.9  Time  for  decision  by  GAO. 

21.10  Express  option. 

21.11  Effect  of  judicial  proceeding.s. 

21.12  Distribution  of  decisions. 

21.13  Nonstatutory  protests. 

21.14  Request  for  reconsideration. 
Authority:  31  U.S.C  3551-3556. 


§21.0    Definitions. 

(a)  Interested  party  means  an  actual  or 
prospective  bidder  or  offeror  whose 
direct  economic  interest  would  be 
affected  by  the  award  of  a  contract  or  by 
the  failure  to  award  a  contract. 

(b)  Intervenor  means  an  -awardee  if  the 
award  has  been  made  or,  if  no  award 
has  been  made,  all  bidders  or  offerors 
who  appear  to  have  a  substantial 
prospect  of  receiving  an  award  if  the 
protest  is  denied. 

(c)  Federal  agency  means  any 
executive  department  or  independent 
establishment  in  the  e.xecutive  branch, 
including  any  wholly  owned 
government  corporation,  and  any 
establishment  in  the  legislative  or 
judicial  branch,  except  the  Senate,  the 
House  of  Representatives  and  the 
Architect  of  the  Capitol  and  any 
activities  under  his  direction. 

(d)  Contracting  agency  m*  nns  a 
Federal  agency  which  has  awarded  or 
proposes  to  award  a  contract  under  a 
protested  procurement. 

(e)  Days  are  calendar  days.  In 
computing  a  period  of  time  for  the 
purpose  of  this  part,  the  day  from  which 
the  period  begins  to  run  is  not  counted. 
When  the  last  day  of  the  period  is  a 
Saturday,  Sunday,  or  Federal  holiday, 
the  period  extends  to  the  next  day  that 
is  not  a  Saturday,  Sunday,  or  Federal 
holiday.  Similarly,  when  the  General 
Accounting  Office  (GAO).  or  another 
Federal  agency  where  a  filing  is  due.  is 
closed  for  all  or  part  of  the  last  day,  the 
period  extends  to  the  next  day  on  which 
the  agency  is  open. 

(f)  Adverse  agency  action  is  any 
action  or  inaction  by  a  contracting 
agency  which  is  prejudicial  to  the 
position  taken  in  a  protest  filed  with  the 
agency,  including  a  decision  on  the 
merits  of  a  protest;  the  opening  of  bids 
or  receipt  of  proposals,  the  award  of  a 
contract,  or  the  rejection  of  a  bid  despite 
a  pending  protest;  or  contracting  agency 
acquiescence  in  continued  and 
substantial  contract  performance. 

(g)  A  document  is  filed  on  a  particular 
day  when  it  is  received  by  GAO  by  5:30 
p.m.,  eastern  time,  on  that  day.  A 
document  may  be  filed  by  hand  delivery 
or  mail;  parties  wishing  to  file  a 
document  by  facsimile  transmission  or 
other  electronic  means  must  ensure  that 
the  necessary  equipment  is  operational 
at  GAO's  Procurement  Law  Control 
Group  and  that  the  entire  document  is 
received  by  5:30  p.m.  on  the  due  date. 

§21.1    Filing  a  protest 

(a)  An  interested  party  may  protest  a 
solicitation  or  other  request  by  a  Federal 
agency  for  offers  for  a  contract  for  the 
procurement  of  property  or  services;  the 
cancellation  of  such  a  solicitation  or 


other  request;  an  award  or  proposed 
award  of  such  a  contract;  and  a 
termination  of  such  a  contract,  if  the 
protest  alleges  that  the  termination  was 
based  on  improprieties  in  the  award  of 
the  contract. 

(b)  Protests  must  be  in  writing  and 
addressed  as  follows:  General  Counsel. 
General  Accounting  Office.  441  G  Street, 
NW..  Wa.shington,  DC  20548.  Attention: 
Procurement  Law  Control  Group. 

(c)  A  protest  filed  with  GAO  shall: 

(1)  Include  the  name,  address,  and 
telephone  number  of  the  protester, 

(2)  Be  signed  by  the  protester  or  its 
representative, 

(3)  Identify  the  contracting  agency 
and  the  solicitation  and/or  contract 
number, 

(4)  Set  forth  a  detailed  statement  of 
the  legal  and  factual  grounds  of  protest 
including  copies  of  relevant  documents, 

(5)  Specifically  request  a  ruling  by  the 
Comptroller  General  of  the  United 
States, 

(6)  State  the  form  of  relief  requested, 
and 

(7)  Request  specific  documents 
relevant  to  the  protest  grounds. 

(d)  The  protester  shall  furnish  a  copy 
of  the  protest  to  the  individual  or 
location  designated  by  the  contracting 
agency  in  the  solicitation  for  receipt  of 
protests,  or  if  there  is  no  designation,  to 
the  contracting  officer.  The  designated 
individual  or  location  (or,  if  applicable, 
the  contracting  officer)  must  receive  a 
copy  of  the  protest  no  later  than  1  day 
after  the  protest  is  filed  with  GAO.  The 
protest  document  must  indicate  that  a 
copy  is  being  furnished  within  1  day  to 
the  appropriate  individual  or  location. 

(e)  No  formal  briefs  or  other  technical 
forms  of  pleading  or  motion  are 
required.  Protest  submissions  should  be 
concise  and  logically  arranged,  and 
should  clearly  state  legally  sufficient 
grounds  of  protest.  Protests  of  different 
procurements  should  be  separately 
filed. 

(0  GAO  will  not  withhold  material 
submitted  by  a  protester  from  any  party 
outside  the  government  unless  it  is 
permitted  to  do  so  by  law.  If  the 
protester  believes  that  the  protest 
contains  information  which  should  be 
withheld,  a  statement  advising  of  this 
fact  must  be  on  the  front  page  of  the 
submission.  This  information  must  be 
identified  wherever  it  appears,  and  the 
protester  must  file,  simultaneously  with 
the  filing  of  its  protest  with  GAO,  a 
redacted  copy  of  the  protest  which 
omits  the  information. 

(g)  Parties  who  intend  to  file 
documents  containing  classified 
information  should  notify  GAO  in 
advance  to  obtain  advice  regarding 


procedures  for  filing  and  handling  the 
information. 

(h)  A  protest  may  be  dismissed  for 
failure  to  comply  with  any  of  the 
requirements  of  this  section.  However,  a 
protest  shall  not  be  dismissed  for  failure 
to  comply  with  paragraph  (d)  of  this 
section  where  the  contracting  officer  has 
actual  knowledge  of  the  basis  of  protest, 
or  the  agency,  in  the  preparation  of  its 
report,  was  not  prejudiced  by  the 
protester's  noncompliance. 

§21.2    Time  (or  filing. 

(a)(1)  Protests  based  upon  alleged 
improprieties  in  a  solicitation  which  are 
apparent  prior  to  bid  opening  or  the 
time  set  for  receipt  of  initial  proposals 
shall  be  filed  prior  to  bid  opening  or  the 
time  set  for  receipt  of  initial  proposals. 
In  procurements  where  proposals  are 
requested,  alleged  improprieties  which 
do  not  exist  in  the  initial  solicitation  but 
which  are  subsequently  incorporated 
into  the  solicitation  must  be  protested 
not  later  than  the  next  closing  time  for 
receipt  of  proposals  following  the 
incorporation. 

(2)  In  cases  other  than  those  covered 
in  paragraph  (a)(1)  of  this  section, 
protests  shall  be  filed  not  later  than  14 
days  after  the  basis  of  protest  is  known 
or  should  have  been  known,  whichever 
is  earlier. 

(3)  If  a  timely  agency-level  protest  was 
previously  filed,  any  subsequent  protest 
to  GAO  filed  within  14  days  of  actual 

or  constructive  knowledge  of  initial 
adverse  agency  action  will  be 
considered,  provided  the  agency-level 
protest  was  filed  in  accordance  with 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  unless  the  contracting  agency 
imposes  a  more  stringent  time  for  filing, 
in  which  case  the  agency's  time  for 
filing  will  control.  In  cases  where  an 
alleged  impropriety  in  a  solicitation  is 
timely  protested  to  a  contracting  agency, 
any  subsequent  protest  to  GAO  will  be 
considered  timely  if  filed  within  the  14- 
day  period  provided  by  this  paragraph, 
even  if  filed  after  bid  opening  or  the 
closing  time  for  receipt  of  proposals. 

(b)  Protests  untimely  on  their  face 
may  be  dismissed.  A  protester  shall 
include  in  its  protest  all  information 
establishing  the  timeliness  of  the 
protest;  a  protester  will  not  be  permitted 
to  introduce  for  the  first  time  in  a 
request  for  reconsideration  information 
necessary  to  establish  that  the  protest 
was  timely. 

(c)  GAO,  for  good  cause  shown,  or 
where  it  determines  that  a  protest  raises 
issues  significant  to  the  procurement 
system,  may  consider  an  untimely 
orotest. 
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§  21.3    Notice  of  protest,  submission  of 
agency  report,  and  time  for  filing  of 
comments  on  report 

(a)  GAO  shall  notify  the  contracting 
agency  by  telephone  within  1  day  after 
the  filing  of  a  protest,  and  shall 
promptly  send  a  written  confirmation  to 
the  contracting  agency  and  an 
acknowledgment  to  the  protester.  The 
contracting  agency  shall  immediately 
give  notice  of  the  protest  to  the 
contractor  if  award  has  been  made  or,  if 
no  award  has  been  made,  to  all  bidders 
or  offerors  who  appear  to  have  a 
reasonable  prospect  of  receiving  an 
award.  The  contracting  agency  shall 
furnish  copies  of  the  protest 
submissions  to  those  parties,  except 
where  disclosure  of  the  information  is 
prohibited  by  law,  with  instructions  to 
communicate  further  directly  with 
GAO.  All  parties  shall  furnish  copies  of 
any  communications  to  the  contracting 
agency  and  to  other  participating 
parties. 

(b)  A  contracting  agency  which 
believes  that  the  protest  or  specific 
protest  allegations  should  be  dismissed 
before  submission  of  an  agency  report 
should  file  a  request  for  dismissal  as 
soon  as  practicable. 

(c)  If  any  party  to  the  protest  so 
requests,  the  contracting  agency  shall 
prepare  a  protest  file  and  provide  a  copy 
to  GAO  within  20  days  after  the 
agency's  receipt  of  the  request.  The 
contracting  agency  shall  simultaneously 
furnish  a  copy  of  the  protest  file  to  the 
protester  and  any  intervenors.  The 
protest  file  shall  include  an  index  and 

a  copy  of  all  relevant  documents 
including,  as  appropriate:  the  protest; 
the  bid  or  proposal  submitted  by  the 
protester;  the  bid  or  proposal  of  the  firm 
which  is  being  considered  for  award,  or 
whose  bid  or  proposal  is  being 
protested;  all  evaluation  documents;  the 
solicitation,  including  the  specifications 
or  portions  relevant  to  the  protest;  the 
abstract  of  bids  or  offers  or  relevant 
portions;  and  any  other  relevant 
documents.  The  contracting  agency 
shall  provide  any  additional  documents 
requested  in  the  protest  or  explain  why 
it  is  not  required  to  produce  the 
documents.  The  contracting  agency  may 
request  that  the  protester  produce 
relevant  documents  that  are  not  in  the 
agency's  possession. 

(d)  Information  exempt  from 
mandatory  disclosure  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552,  may  be  omitted  in  the  copy  of  the 
protest  file  provided  to  the  parties, 
unless  counsel  for  a  party  has  been 
admitted  to  a  protective  order  issued  in 
the  protest,  in  which  case  the  file  shall 
be  provided  to  counsel  in  accordance 
with  the  protective  order. 


(e)  The  contracting  agency  shall  file  a 
report  on  the  protest  with  GAO  within 
35  days  after  the  telephone  notice  of  the 
protest  from  GAO.  The  report  shall 
include  all  relevant  documents  as  set 
forth  in  paragraph  (c)  of  this  section, 
except  to  the  extent  already  produced  in 
the  protest  file,  as  well  as  the  contract- 
ing offieer's  statement  of  the  relevant 
facts  and  a  memorandum  of  law. 

(f)  Subject  to  any  protective  order 
issued  in  the  protest,  the  contracting 
agency  shall  simultaneously  furnish  a 
copy  of  the  report  to  the  protester  and 
any  inter\'enors.  The  copy  of  the  report 
filed  with  GAO  shall  list  the  parties  who 
have  been  furnished  copies  of  the  report 
and  shall  identify  any  documents,  or 
portions  of  documents,  withheld  from 
any  party  and  the  reason  for  the  with- 
holding. Where  a  protester  does  not 
have  counsel  admitted  to  a  protective 
order  and  documents  are  withheld  from 
the  protester  in  accordance  with  this 
part,  the  agency  shall  provide 
documents  adequate  to  inform  the 
protester  of  the  basis  of  the  agency's 
position. 

(g)  The  contracting  agency  may 
request  an  extension  of  time  for  the 
submission  of  the  protest  file  or  agency 
report.  Extensions  will  be  granted 
sparingly. 

(h)  The  protester  may  request 
additional  documents  when  their 
existence  or  relevance  first  becomes 
evident.  Except  when  authorized  by 
GAO,  any  request  for  additional 
documents  must  be  filed  with  GAO  and 
the  contracting  agency  not  later  than  2 
days  after  their  existence  or  relevance  is 
known  or  .should  have  been  known, 
whichever  is  earlier.  The  contracting 
agency  shall  provide  the  requested 
documents  and  an  index  to  GAO  and 
the  other  parties  within  5  days  or 
explain  why  it  is  not  required  to 
produce  the  documents. 

(i)  Upon  the  request  of  a  party,  GAO 
will  decide  whether  the  contracting 
agency  must  provide  any  withheld 
documents  and  whether  this  should  be 
done  under  a  protective  order.  When 
withheld  documents  are  provided,  the 
protester's  comments  on  the  agency 
report  shall  be  filed  within  10  days  after 
its  receipt  of  the  documents,  unless 
otherwise  specified  by  GAO. 

(j)  Comments  on  the  agency  report 
shall  be  filed  with  GAO  within  14  days 
after  receipt  of  the  report,  with  a  copy 
provided  to  the  contracting  agency  and 
other  participating  parties.  The  protest 
shall  be  dismissed  unless  the  protester 
files  comments  or  a  written  statement  ., 
requesting  that  the  case  be  decided  on 
the  existing  record,  or  requests  an 
extension  of  time  within  the  14-day 
period.  Unless  otherwise  advised  by  the 
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protester,  GAO  will  assume  the 
protester  received  the  agency  report  by 
the  due  date  specified  in  the 
acknouledgment  of  protest  furnished  by 
GAO.  Upon  a  showing  that  the  specific 
circumstances  of  a  protest  require  a 
period  longer  than  14  days  for  the 
submission  of  comments,  GAO  will  set 
a  new  date  for  the  submission  of 
comments.  Extensions  will  be  granted 
sparingly. 

(k)  GAO  may  permit  or  request  the 
submission  ol  additional  statements  by 
the  parties  ^".d  by  other  parties  not 
participat.  ^  \n  the  protest  as  may  be 
necessary  Icr  the  fair  resolution  of  the 
protest. 

§21.4    Protective  orders. 

(a)  At  the  --nqdest  of  a  party  or  on  Its 
own  initiative.  GAO  may  issue  a 
protective  order  controlling  the 
treatment  of  protected  information. 
Such  information  may  include 
proprietary,  confidential,  or  source- 
selection-sensitive  material,  as  well  as 
other  information  the  release  of  which 
could  result  in  a  competitive  advantage 
to  one  or  more  firms.  The  protective 
order  shall  establish  procedures  for 
application  for  access  to  protected 
information,  identification  and 
safeguarding  of  that  information,  and 
submission  of  redacted  copies  of 
documents  omitting  protected 
information.  Because  a  protective  order 
serves  to  facilitate  the  pursuit  of  a 
protest  by  a  protester  through  counsel, 
it  is,  in  the  first  instance,  the 
responsibility  of  protester's  counsel  to 
request  that  a  protective  order  be  issued 
and  to  submit  timely  applications  for 
admission  under  that  order. 

(b)  If  no  protective  order  has  been 
issued,  the  agency  may  withhold  from 
the  parties  those  portions  of  its  report 
which  would  ordinarily  be  subject  to  a 
protective  order.  GAO  will  review  in 
camera  all  information  not  released  to 
the  parties. 

(c)  After  a  protective  order  has  been 
i.ssued,  counsel  or  consultants  retained 
by  counsel  appearingonbehalf  of  a 
party  may  apply  for  admission  under 
the  order  by  submitting  an  application 
to  GAO,  with  copies  furnished 
simultaneously  to  all  parties.  The 
application  shall  establish  that  the 
applicant  is  not  involved  in  competitive 
decision-making  for  any  firm  that  could 
gain  a  competitive  advantage  from 
access  to  the  protected  information  and 
that  there  will  be  no  significant  risk  of 
inadvertent  disclosure  of  protected 
information.  Objections  to  an 
applicant's  admission  shall  be  raised 
within  2  days  after  receipt  of  the 
application,  although  GAO  may 


consider  objections  raised  after  that 
time. 

(d)  Any  violation  of  the  terms  of  a 
protective  order  may  result  in  the 
imposition  of  sanctions  as  GAO  deems 
appropriate,  including  referral  to 
appropriate  bar  as.sociations  or  other 
disciplinary  bodies  and  restricting  the 
individual's  practice  before  GAO. 

§21.5    Protest  issues  not  for 
consideration. 

GAO  shall  summarily  dismiss  a 
protest  or  specific  protest  allegations 
that  do  not  state  a  valid  basis  for  protest, 
are  untimely  (unless  considered 
pursuant  to  §  21.2(c)),  or  are  not 
properly  before  GAO.  A  protest  or 
specific  protest  allegations  may  be 
dismissed  anytime  sufficient 
information  is  obtained  by  GAO 
warranting  dismissal.  Where  an  entire 
protest  is  dismissed,  no  agency  report 
shall  be  filed;  where  specific  protest 
allegations  are  dismissed,  an  agency 
report  shall  be  filed  on  the  remaining 
allegations.  Among  the  protest  bases 
which  shall  be  dismissed  are  the 
following: 

(a)  Contract  administration.  The 
administration  of  an  existing  contract  is 
within  the  discretion  of  the  contracting 
agency.  Disputes  between  a  contractor 
and  the  agency  are  resolved  pursuant  to 
the  disputes  clause  of  the  contract  and 
the  Contract  Disputes  Act  of  1978.  41 
U.S.C.  601-613. 

(b)  Small  Business  Administration 
issues. 

(1)  Small  Business  Size  Standards 
and  Standard  Industrial  Classification. 
Challenges  of  established  size  standards 
or  the  size  status  of  particular  firms,  and 
challenges  of  the  selected  standard 
industrial  classification  may  be 
reviewed  solely  by  the  Small  Business 
Administration.  15  U.S.C.  637(b)(6). 

(2)  Small  Business  Certificate  of 
Competency  Program.  Any  referral 
made  to  the  Small  Business 
Administration  pursuant  to  sec.  8(b)(7) 
of  the  Small  Business  Act.  or  any 
issuance  of,  or  refusal  to  issue,  a 
certificate  of  competency  under  that 
section  will  not  be  reviewed  by  GAO 
absent  a  showing  of  possible  bad  faith 
on  the  part  of  government  officials  or  a 
failure  to  consider  vital  information 
bearing  on  the  firm's  responsibility.  15 
U.S.C.  637(b)(7). 

(3)  Procurements  under  sec.  8(a)  of 
the  Small  Business  Act.  Under  that 
section,  since  contracts  are  entered  into 
with  the  Small  Business  Administration 
at  the  contracting  officer's  discretion 
and  on  such  terms  as  are  agreed  upon 
by  the  procuring  agency  and  the  Small 
Business  Administration,  the  decision 
to  place  or  not  to  place  a  procurement 


under  the  8(a)  program  is  not  subject  to 
review  absent  a  showinj^  of  possible  bad 
faith  on  the  part  of  government  officials 
or  that  regulations  may  have  been 
violated.  15  U.S.C.  637(a). 

(c)  Affirmative  determination  of 
responsibility  by  the  contracting  officer. 
Because  the  determination  that  a  bidder 
or  offeror  is  capable  of  performing  a 
contract  is  based  in  large  measure  on 
subjective  judgments  which  generally 
are  not  readily  susceptible  of  reasoned 
review,  an  affirmative  determination  of 
responsibility  will  not  be  reviewed 
absent  a  showing  of  possible  bad  faith 
on  the  part  of  government  officials  or 
that  definitive  responsibility  criteria  in 
the  solicitation  were  not  met. 

(d)  Procurement  protested  to  the 
General  Senices  Administration  Board 
of  Contract  Appeals.  Interested  parties 
may  protest  a  procurement  or  proposed 
procurement  of  automated  data 
processing  equipment  and  services  to 
the  General  Services  Administration 
Board  of  Contract  Appeals.  After  a 
protest  to  the  Board,  the  same 
procurement  generally  may  not  be  the 
subject  of  a  protest  to  GAO.  40  U.S.C. 
759(0. 

(e)  Protests  not  filed  either  in  GAO  or 
the  contracting  agency  within  the  time 
limits  set  forth  in  §21.2. 

(0  Protests  which  lack  a  detailed 
statement  of  the  legal  or  factual  grounds 
of  protest  as  required  by  §  21.1(c)(4),  or 
which  fail  to  clearly  state  legally 
sufficient  grounds  of  protest  as  required 
by  §  21.1(e). 

(g)  Procurements  by  agencies  other 
than  Federal  agencies  as  defined  by  sec 
3  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  40 
U.S.C.  472.  Protests  of  procurements  or 
proposed  procurements  by  agencies 
such  as  the  U.S.  Postal  Service,  the 
Federal  Deposit  Insurance  Corporation, 
and  nonappropriated  fund  activities  are 
beyond  GAO's  bid  protest  jurisdiction 
as  established  in  31  U.S.C.  3551-3556. 

(h)  Subcontract  protests.  GAO  will 
not  consider  a  protest  of  the  award  or 
proposed  award  of  a  subcontract  except 
where  the  agency  awarding  the  prime 
contract  has  requested  in  writing  that 
subcontract  protests  be  decided 
pursuant  to  §21.13. 

§21.6    Withholding  of  award  and 
suspension  of  contract  performance. 

(a)  The  following  requirements 
regarding  the  withholding  of  award  and 
the  suspension  of  contract  performance 
when  a  protest  is  filed  with  GAO  are  set 
forth  in  31  U.S.C.  3553  (c)  and  (d). 
There  is  an  additional  requirement 
contained  in  48  CFR  33.104(d)  that  the 
contracting  officer  give  written  notice  to 
the  protester  and  other  parties  of  any 
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decision  to  proceed  with  award  or  to 
continue  contifact  performance.  The 
requirements  are  included  here  for 
informational  purposes. 

(b)  When  the  contracting  agency 
receives  notice  of  a  protest  from  GAO 
prior  to  award  of  a  contract,  it  may  not 
award  a  contract  under  the  protested 
procurement  while  the  prote,st  is 
pending  unless  the  head  of  the 
procuring}  activity  responsible  for  award 
of  the  contract  determines  in  writing 
and  reports  to  GAO  that  urgent  and 
compelling  cirj:umstances  significantly 
affecting  interests  of  the  United  States 
will  not  permit  waiting  for  GAO's 
decision.  This  finding  may  be  made 
only  if  the  award  is  otherwise  likely  to 
occur  within  30  days. 

(c)  When  the  contracting  agency  h.ns 
awarded  the  contract,  but  receives 
notice  of  a  protest  from  GAO  within  10 
days  of  the  date  of  contract  award,  or 
within  5  days  after  the  debriefing  date 
offered  to  an  uhsucces.sful  offeror  for 
any  debriefing' that  is  requested  and, 
when  reque.sted,  is  required,  the  agency 
shall  immediately  direct  the  contractor 
to  cease  contract  performance  and  to 
suspend  related  activities  that  may 
result  in  additional  obligations  being 
incurred  by  the  government  under  that 
contract  while  the  protest  is  pending. 
The  contracting  officer  responsible  for 
award  of  the  contract  may  authorize 
contract  performance  notwithstanding 
the  pending  protest  if  he  or  she 
determines  in  writing  and  reports  to 
GAO  that: 

(1)  Performance  of  the  contract  is  in 
the  government's  best  interest,  or 

(2)  Urgent  and  compelling 
circumstances  significantly  affecting 
interests  of  the  United  States  will  not 
permit  waiting  for  GAO's  decision. 

§21.7    Mearlng»i 

(a)  At  the  request  of  a  party  or  on  its 
own  initiative,  GAO  may  conduct  a 
hearing  in  connection  with  a  protest. 
The  request  shall  set  forth  the  reasons 
why  a  hearing  is  needed. 

(b)  Prior  to  the  hearing,  GAO  may 
hold  a  pre-hearing  conference  to  discuss 
and  resolve  matters  such  as  the 
pro<:edures  to  be  followed,  the  issues  to 
be  considered,  and  the  witnes.ses  who 
will  testify.      j 

(r)  Hearings  generally  will  be 
conducted  as  soon  as  practicable  aher 
receipt  by  the  parties  of  the  agency 
report  and  relevant  documents. 
Although  hearings  ordinarily  vyll  be 
conducted  at  GAO  in  Washington.  DC, 
hearings  may,  at  the  discretion  of  GAO, 
be  conducted  at  other  locations. 

(d)  All  parties  participating  in  the 
protest  shall  be  invited  to  attend  the 
Itearing.  Other^  may  be  permitted  to 


attend  as  observers  and  may  participate 
as  allowed  by  GAO's  hearing  official.  In 
order  to  prevent  the  improper  disclosure 
of  protected  information  at  the  hearing, 
GAO's  hearing  official  mav  restrict 
attendance  during  all  or  part  of  the 
proc:eeding. 

(e)  Hearings  shall  normally  be 
recorded  and/or  trans<^:ribed.  If  a 
recording  and/or  transcript  is  made,  any 
party  may  obtain  copies  at  its  own 
expense. 

(f)  If  a  witness  whose  attendance  has 
been  requested  by  GAO  fails  to  attend 
the  hearing  or  fails  to  answer  a  relevant 
question,  GAO  may  draw  an  inference 
unfavorable  to  the  party  for  whom  the 
witness  would  have  testified. 

(g)  If  a  hearing  is  held,  no  separate 
comments  on  the  agency  report  sliould 
be  submitted  unless  specifically 
requested  by  GAO.  All  parties  may  file 
consolidated  comments  on  the  hearing 
and  the  agency  report  with  GAO,  with 
copies  furnished  to  the  other  parties, 
within  7  days  after  the  hearing  was  held 
or  as  specified  by  GAO.  By  the  due  date, 
if  the  protester  has  not  filed  comments 
or  a  written  statement  requesting  that 
the  case  be  decided  on  the  existing 
record.  GAO  may  dismiss  the  protest. 

(h)  In  post-hearing  comments,  the 
parties  should  cite  to  specific  testimony 
during  the  hearing  relevant  to  the 
disposition  of  the  protest. 

§21.8    Remedies. 

(a)  If  GAO  determines  that  a 
solicitation,  cancellation  of  a 
solicitation,  termination  of  a  contract, 
proposed  award,  or  award  does  not 
comply  with  statute  or  regulation,  it 
shall  recommend  that  the  contracting 
agency  implement  any  combination  of 
the  following  remedies: 

(1)  Refrain  from  exercising  options 
under  the  contract; 

(2)  Terminate  the  contract: 

(3)  Recompete  the  contract; 

(4)  Issue  a  new  solicitation; 

(5)  Award  a  contract  consistent  with 
statute  and  regulation;  or 

(6)  Such  other  recommendation(s)  as 
GAO  determines  necessary  to  promote 
compliance. 

(b)  In  determining  the  appropriate 
recommendation(s),  GAO  shall,  e.xc-ept 
as  specified  in  paragraph  (c)  of  this 
section,  consider  all  cirf:umstances 
surrounding  the  pro<:urement  or 
proposed  pro<:urement  including  the 
seriousness  of  the  procurement 
deficiency,  the  degree  of  prejudi(;e  to 
other  parties  or  to  the  integrity  of  the 
competitive  procurement  system,  the 
good  faith  of  the  parties,  the  extent  of 
performance,  the  cost  to  the 
government,  the  urgency  of  the 
proc:urement,  and  the  impac:l  ot  the 


recommendation(s)  on  the  contrat ling 
agency's  mission. 

(c)  If  the  head  of  the  procuring 
activity  makes  the  finding  referred  to  in 
§  21.6(c)(1)  that  performance  of  the 

■contract  notwithstanding  a  pending 
protest  is  in  the  government 'h  best 
interest.  GAO  shall  make  its 
recommimdation(s)  under  panigraph  (a) 
of  this  section  without  .'•egard  to  any 
cost  or  disruption  from  terminating, 
recompeting,  or  reawarding  the  contract. 

(d)  If  GAO  determines  that  a 
solicitation,  proposed  award,  orawani 
does  not  comply  with  statute  or 
regulation,  it  may  recommend  that  the 
contracting  agency  pay  the  protester  tiie 
costs  of: 

(1)  Filing  and  pursuing  the  protest, 
including  attorneys'  fees  and  (onsultant 
and  expert  witness  fees;  and 

(2)  Bid  and  proposal  preparation. 

(e)  If  the  contracting  agency  decides  to 
take  corrective  action  in  response  to  a 
protest.  GAO  may  recommend  that  the 
agency  pay  the  protester  the  co.sts  of 
filing  and  pursuing  the  protest, 
including  attorneys"  fees  and  consultant 
and  expert  witness  fees.  The  protester 
shall  file  any  request  that  GAO 
recommend  that  costs  be  paid  withni  14 
days  after  being  advised  that  the 
contracting  agency  has  decided  to  take 
corrective  action.  The  protester  sh.nll 
furnish  a  copy  of  its  request  to  the 
contracting  agency,  which  may  file  a 
response  within  14  days  after  receipt  ol 
the  request,  with  a  copy  furnished  to  the 
protester. 

(0(1)  If  GAO  recommends  that  the 
contracting  agency  pay  the  protester  the 
costs  of  filing  and  pursuing  the  protest 
and/or  of  bid  or  proposal  preparation, 
the  protester  and  the  agency  shall 
attempt  to  reach  agreement  on  the 
amount  of  costs.  The  protester  shall  file 
its  claim  for  costs,  detailing  and 
certifying  the  time  expended  and  costs 
inc:urred,  w  ith  the  contracting  ageni:y 
within  90  days  after  receipt  of  GAO's 
recommendation  that  the  agenc>'  pay  the 
protester  its  costs.  Failure  to  file  the 
claim  within  that  time  shall  result  in 
forfeiture  of  the  protester's  right  to 
recover  its  c;osts.  GAO  may  consider  an 
untimely  claim  for  good  cause  shown. 

(2)  The  contracting  agency  shall  issue* 
a  decision  on  the  claim  for  costs  as  .soon 
as  practicable  after  the  claim  is  filed.  If 
the  protester  and  the  contracting  agency 
cannot  reach  agreement  within  a 
reasonable  time,  GAO  may,  upon 
reque.st  of  the  protester,  recommend  the 
amount  of  costs  the  agency  should  p.av. 
In  such  ca.ses,  GAO  may  also 
recommend  that  the  contracting  agency 
pay  the  protester  the  costs  of  pursuing 
the  claim  for  costs  before  GAO. 
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(3)  The  contracting  agency  shall  notify 
GAO  within  60  days  after  GAO 
recommends  the  amount  of  costs  the 
agency  should  pay  the  protester  of  the 
action  taken  by  the  agency  in  response 
to  the  recommendation. 
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§  21.9    Time  for  decision  by  GAO. 

(a)  GAO  shall  issue  a  decision  on  a 
protest  within  125  days  after  it  is  fiied. 

(b)  In  protests  where  GAO  uses  the 
express  option  procedures  in  §  21.10. 
GAO  shall  issue  a  decision  on  a  protest 
within  65  days  after  it  is  filed. 

(c)  GAO,  to  the  maximum  extent 
practicable,  shall  resolve  a  timely 
supplemental  protest  adding  one  or 
more  new  grounds  to  an  existing 
protest,  within  the  time  limit 
established  in  paragraph  (a)  of  this 
section  for  decision  on  the  initial 
protest.  If  an  amended  protest  cannot  be 
resolved  within  that  time  limit,  GAO 
may  resolve  the  amended  protest  using 
the  express  option  procedures  in 

«j  21.10. 

§21.10    Express  option. 

(a)  Any  party  may  request  that  GAO 
decide  a  protest  on  an  "express  option" 
expedited  schedule. 

(b)  The  expedited  schedule  will  be 
adopted  at  the  discretion  of  GAO  and 
only  in  those  cases  suitable  for 
resolution  within  65  days. 

(c)  Requests  for  an  expedited  schedule 
shall  be  in  writing  and  received  in  GAO 
no  later  than  3  days  after  the  protest  or 
supplemental  protest  is  filed.  GAO  will 
promptly  notify  the  parties  whether  the 
case  will  be  handled  on  an  expedited 
schedule. 

(d)  When  the  express  option  is  used, 
the  following  schedule  applies  instead 
of  those  deadlines  in  §21.3  and  §21.7: 

(1)  The  contracting  agency  shall  file  a 
complete  report  with  GAO  and  the 
parties  within  20  days  after  it  receives 
notice  from  GAO  that  the  express  option 
will  be  used. 

(2)  Comments  on  the  agency  report 
shall  be  filed  with  GAO  and  the  other 
parties  within  7  days  after  receipt  of  the 
report. 

(3)  If  a  hearing  is  held,  no  separate 
comments  on  the  agency  report  under 
paragraph  (d)(2j  of  this  section  should 
be  submitted  unless  specifically 
requested  by  GAO.  Consolidated 
comments  on  the  agency  report  and 
hearing  shall  be  filed  within  7  days  after 
the  hearing  was  held  or  as  specified  by 
G.^O.      - 

(4)  If  all  parties  agree,  GAO  will 
resolve  protests  decided  on  an 
expedited  schedule  by  a  summary 
decision. 

(5)  Where  circumstances  demonstrate 
that  a  case  is  no  longer  suitable  for 


resolution  on  an  expedited  schedule, 
GAO  shall  establish  a  new  schedule  for 
submi.ssions  by  the  parties. 

§  21 .1 1    Effect  of  judicial  proceedings. 

(a)  A  protester  must  immediately 
advise  GAO  of  any  court  proceeding 
which  invokes  the  subject  matter  of  a 
pending  protest  and  file  copies  of  all 
relevant  court  documents. 

(b)  GAO  will  dismiss  any  protest 
where  the  matter  involved  is  the  subject 
of  litigation  before  a  court  of  competent 
jurisdiction,  or  where  the  matter 
involved  has  been  decided  on  the  merits 
by  a  court  of  competent  jurisdiction. 
GAO  may,  at  the  request  of  a  court, 
issue  an  advisory  opinion  on  a  bid 
protest  issue  that  is  before  the  court.  In 
these  ca.ses.  unless  a  different  schedule 
is  e.stablished,  the  times  provided  in 
part  21  for  filing  the  agency  report 

(§  21.3(e)),  filing  comments  on  the 
report  {§  21.3(j)).  holding  a  hearing  and 
filing  comments  (§  21.7).  and  issuing  a 
decision  (§21.9)  shall  apply. 

§21.12    Distribution  of  decisions. 

(a)  Unless  it  contains  protected 
information,  a  copy  of  a  decision  shall 
be  provided  to  the  protester,  any 
intervenors.  the  head  of  the  contracting 
activity  responsible  for  the  protested 
procurement,  and  the  senior 
procurement  executive  of  each  Federal 
agency  involved;  a  copy  shall  also  be 
made  available  to  the  public.  A  copy  of 
a  decision  containing  protected 
information  shall  be  provided  only  to 
the  contracting  agency  and  to 
individuals  admitted  to  any  protective 
order  issued  in  the  protest.  A  public 
version  omitting  the  protected 
information  shall  be  prepared  wherever 
possible. 

(b)  Decisions  are  available  from 
GAO"s  electronic  bulletin  board. 

§21.13    Nonstatutory  protests. 

(a)  GAO  will  consider  protests 
concerning  awards  of  subcontracts  by  or 
for  a  Federal  agency,  sales  by  a  Federal 
agency,  or  procurements  by  agencies  of 
the  government  other  than  Federal 
agencies  as  defined  in  §  21.0(c)  if  the 
agency  involved  has  agreed  in  writing  to 
have  its  protests  decided  by  GAO. 

(b)  The  provisions  of  this  part  shall 
apply  to  nonstatutory  protests  except  for 
the  provisions  of  §  21. 3(c)  pertaining  to 
the  contracting  agency  prote.st  file  and 

§  21.8(d)  pertaining  to  recommendations 
for  the  payment  of  costs.  The  provision 
for  the  withholding  of  award  and  the 
suspension  of  contract  performance.  31 
U.S.C.  3553  (c)  and  (d),  al.so  does  not 
apply  to  nonstatutory  protests. 


§21.14    Request  for  reconsideration. 

(a)  The  protester,  any  intervener,  and 
any  Federal  agency  involved  in  the 
protest  may  request  reconsideration  of  a 
bid  prote.st  decision.  GAO  will  not 
consider  a  request  for  reconsideration 
that  does  not  contain  a  detailed 
statement  of  the  factual  and  legal 
grounds  upon  which  reversal  or 
modification  is  deemed  warranted, 
specifying  any  errors  of  law  made  or 
information  not  previously  considered. 

(b)  A  request  for  reconsideration  of  a 
bid  protest  decision  shall  be  filed,  with 
copies  to  the  parties  who  participated  in 
the  protest,  not  later  than  14  days  after 
the  basis  for  reconsideration  is  known 
or  should  have  been  known,  whichever 
is  earlier. 

(c)  GAO  will  summarily  dismiss  anv 
request  for  reconsideration  that  fails  to 
state  a  valid  basis  for  reconsideration  or 
is  untimely.  The  filing  of  a  request  for 
reconsideration  does  not  require  the 
withholding  of  award  and  die 
suspension  of  contract  performance 
under  31  U.S.C.  3553  (c)  and  (d). 
Robert  P.  Murphy, 

Ceneml  Counsel. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart85 

(Docket  No.  94-064-1] 

Official  Pseudorabies  Tests 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARV:  We  are  proposing  to  amend 
the  p.seudorabies  regulations  by  adding 
the  glycoprotein  I  enzyme-linked 
immunosorbent  assay  approved 
differential  test  to  the  list  of  official 
pseudorabies  tests,  which  would  allow 
certain  pseudorabies  vaccinated  swine 
to  be  moved  interstate  to  destinations 
other  than  those  currently  allowed. 
Under  the  current  pseudorabies 
regulations,  pseudorabies  vaccinated 
swine  that  are  not  from  a  qualified 
negative  gene-altered  vaccinated  herd 
may  be  moved  interstate  only  for 
slaughteiior  to  a  quarantined  herd  or 
quarantined  feedlot.  This  proposed 
change  would  allow,  under  certain 
conditions,  the  glycoprotein  I  enzyme- 
linked  immunosorbent  a.ssay  approved 
differential  test  to  be  used  as  an  official 
pseudorabies  test  to  qualify  certain 


pseudorabies  vaccinated  swine  for 
iiU(!rslate  movement  to  destinations 
other  than  slaughter  or  a  quarantined 
herd  orquarjinlined  feedlot.  Adding  the 
glycoprotein  I  enzyme-linked 
inniumosorhdnt  assay  approved 
differential  test  to  the  list  of  oftic.ial 
pseudorabies  tests  would  also  allow  its 
use  for  the  testing  of  nonvacrinated 
swine. 

DATES:  Consioleration  will  be  given  only 
to  comments  Irt'ceived  on  or  before  April 
3.  19')5. 

ADDRESSES:  FJlease  send  an  origin.il  and 
three  copies  ()f  your  comments  to  Chief. 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  USDA,  P.O.  Drawer  810. 
Rixerdale.  MD  20738.  Please  state  that 
your  comments  refer  to  Doc:ket  No.  94- 
IIH4-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141.  .South 
Muiiding.  14th  Street  and  Independence 
Avenue  SW..  Wa.shington.  DC,  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  excepit  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  info  the 
(  omment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  C.  Taft,  Senior  Staff 
Veterinarian,  Swine  Health  Staff, 
Veterinary  Services,  APHIS.  USDA.  P.O. 
Drawer  810.  Riverdale,  MD  20738.  The 
telephone  nurnl)er  frjr  the  agency 
contact  will  change  when  agen«.v  offices 
ill  Hyattsville.  MD,  move  to  Riverdale. 
MD,  during  January  1995.  Telephone: 
(301)  436-77$7  (Hyatfsville):  (301)  734- 
7767  (Riverdale). 

SUPPLEMENTARY  INFORMATION: 
Background 

Pseudorabi^  is  a  contagious. 
L'lfectious.  an|d  communicable  disease  of 
livestock,  primarily  swine,  and  other 
.Tiiimals.  Theidisease,  also  known  as 
.Xujeszky's  di^ase.  mad  itch,  and 
intectious  bu  bar  paralysis,  is  caused  hv 
a  herpes  virin.  The  Animal  and  Plant 
Hi'.-iith  Insnedlion  Service's  (APHIS')     - 
regulations  in  9  CFR  part  85  (referred  to 
below  as  the  regulations)  govern  the 
interstate  moyement  of  swine  and  other 
livestock  (rati  le.  shet^p.  and  goals)  in 
order  to  help  [irevent  the  spn'ad  nf 
pse.udorabies. 

For  the  pur  wses  of  interstate 
movement,  tha  regulations  separate 
swine  into  font  liasic  cnlegories:  (1) 
S\\  iue  infecteci  with  or  exposed  to 
(isiiidurabies^ (2)  pseudorabies 
vai:(.inated  sm  ine  (except  swine  from 
(jualified  negi  live  gene-altertid 
vaccinated  herds)  not  known  to  b«' 
infected  with  or  exposeri  to 
pseudorabies;  (3)  swine  not  va«  (iuafed 
fur  p.seudorabies  and  not  known  to  \n> 
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infected  with  or  exposed  to 
pseudorabies:  and  (4)  swine  from 
qualified  negative  gene-altcred 
vaccinated  herds.  Provisions  governing 
the  interstate  movement  of  swine  from 
each  category  are  found  in  §«5  85.5,  85.6, 
85.7.  and  85.8,  respe<:tively. 

Swine  that  have  been  vaccinated  for 
|)seudorabies  are  further  charac  terized 
as  either  official  pseudorabies 
vaccinates  or  official  gene-altered 
pseudorabies  vaccinates.  The  essential 
difference  between  these  two  (.ategories 
is  the  availability  of  tests  that  can 
differentiate  between  vaccinated  and 
infected  swine.  Swine  vaccinated  with 
an  official  pseudorabies  vaa:ine 
produce  antibodies  to  the  vaccine  that 
cannot  be  distinguished  by  traditional 
pseudorabies  tests  from  antibodies 
produced  in  respon.se  to  the  field  strain 
of  the  virus  that  causes  pseudorabies 
infection.  However,  swine  vaccinated 
with  an  official  gene-altered 
pseudorabies  vaccine  may  be  tested 
with  an  approved  differential 
pseudorabies  test  that  can  distinguish 
between  antibodies  produt;cd  in 
response  to  the  vaccine  and  antibodies 
produced  in  response  to  the  field  strain 
of  the  virus  that  cau.ses  pseudorabies 
infection.  The  two  official  gene-altered 
pseudorabies  vaccines  that  are  used 
most  often  in  the  Unittnl  States  are 
vaccines  from  which  a  nonessential 
glycoprotein — either  glycoprotein  X 
(gpX)  or  glycoprotein  I  (gpl)— has  been 
deleted.  Swine  vaccinated  with  one  of 
those  glycoprotein-deleted  vaccinias 
would  not  produce  antibodies  to  the 
deleted  glycoprotein  unless  the  swine 
were  infected  with  the  pseudorabies 
field  virus  or  had  been  vaccinated  with 
a  vacc:ine  containing  the  glycoprotein 
antigen. 

The  regulations  contain  provisions 
that  allow  swine  herds  to  attain 
qualified  negative  gene-altered 
voficiijated  herd  status.  Simply  put, 
such  status  may  be  attained  by  first 
subjecting  a  herd  of  swine  not  known  to 
be  infected  with  or  expo.seri  to 
p.seudorabies  to  an  official  pseudorabies 
test,  or.  if  there  are  already  gene-altered 
vaccinates  in  the  herd,  to  an  approved 
dilferential  test.  A  herd  already 
ilesignated  as  a  qualified  pseudorabies 
negative  herd  doe^  not  refjuire  another 
test  as  a  first  step.  If  a!i  swine  in  the 
herd  are  negative  to  a  test  for 
pseudorabies,  or  if  the  herd  is  a 
qualified  pseudorabies  negative  herd,  all 
swine  in  the  herd  over  6  months  of  age 
are  then  vaccinated  with  an  official 
gene-altered  pseudorabies  vaccine. 
Qualified  negative  gene-altered 
vaccinated  herd  .status  is  maintained  b\ 
controlling  the  entry  of  new  swine  to 
the  herd,  \a<:cinating  voung  swine  in 


the  herd  as  they  reach  6  months  of  age, 
and  .subjecting  all  swine  in  the  herd 
over  6  months  of  age  to  an  approved 
differential  test  once  per  year  with 
negative  results.  The  specific 
requirements  for  achieving  and 
maintaining  qualified  negative  geue- 
altered  vaccinated  herd  status  are 
(.onlained  in  §85.1  in  the  definition  of     . 
"qualified  negative  gene-altered 
vaccinated  herd." 

Under  the  regulations  in  §85.8,  swine 
from  a  qualified  negative  gene-altered 
vaccinated  herd  are  subject  to  relatively 
few  restrictions  on  interstate  movement. 
As  set  forth  in  §85.8,  swine  from  a 
qualified  negative  gene-altered 
vaccinated  herd  may  be  moved 
interstate  without  restriction  if  they  are 
moved:  (1)  Directly  to  a  recognized 
slaughtering  establishment;  (2)  through 
one  or  more  slaughter  markets  to  a 
recognized  slaughtering  establishment; 

(3)  directly  to  a  feedlot,  quarantined 
feedlot,  or  approved  livesto<:k  market;  or 

(4)  from  an  approved  livestock  market  to 
a  feedlot,  quarantined  feedlot,  or  other 
approved  livestock  market.  For  any 
other  interstate  movement,  the  swine 
must  be  accompanied  by  a  certifiiiite 
containing  certain  information  regarding 
the  interstate  movement  and  the  .sv«ine 
being  moved. 

Individual  official  gene-altered 
vaccinates  that  are  not  froma  qualified 
negative  gene-altered  vact:inated  herd 
do  not,  however,  enjoy  th»same  relative 
freedom  from  restrictions  on  interstate 
movement.  Rather,  such  swine  must 
meet  the  conditions  of  §  85.6.  "Interstate 
movement  of  pseudorabies  vaccinate 
swine,  except  swine  from  qualified 
negative  gene-altered  vaccinated  herds, 
not  known  to  be  infected  with  or 
expo.sed  to  p.seudorabies."  The 
provisions  of  §85.6  are  more  restrictive 
than  those  of  §  85.8,  allowing  veu?inated 
swine  to  \w  moved  interstate  only  if:  (1) 
The  .swine  are  accompanied  by  an 
owner-shipper  statement  and  are  moveti 
directly  to  slaughter,  or  (2)  the  swine  are 
accompanied  by  a  pennit  and  moveti 
directly  to  a  quarantined  herd  or 
quarantined  feedlot. 

The  differing  restrictions  on  the 
interstate  movement  of  official  gene- 
allered  pseiidorabies  vaccinates  that  are 
from  a  qualified  negative  gene-altered 
vaccinated  herd  and  official  gene- 
altered  p.seudorabies  vaccinates  that  ant 
not  from  such  a  herd  were  based  on  the 
level  of  confidence  that  APHIS  h;id  in 
the  reliability  of  the  approved 
differential  tests  when  provisions  for  the 
use  of  approved  differential  tests  and 
gene-ahered  vaccines  were  first  atide<l 
to  the  regulations  in  a  final  rule 
published  in  the  Federal  Register  on 
Mav  9.  199(1  (55  FR  1 924,5-1 92.'')3. 
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Docket  No.  89-211).  During  the  public 
comment  period  that  preceded  the 
publication  of  that  final  rule,  several 
commenters  requested  that  APHIS  allow 
the  use  of  approved  differential  tests  to 
qualify  individual  gene-altered 
vaccinates  for  interstate  movement  in 
the  same  way  as  nonvaccinated  swine 
may  be  qualified  for  interstate 
movement  with  an  official  pseudorabies 
serologic  test  under  the  regulations  in 
§  85.7.  APHIS  declined,  noting  that  the 
HerdCheck —  anti-pseudorabies  gpX 
enzyme-linked  immunosorbent  assay 
(ELiSA)  test,  which  was  the  only 
approved  differential  pseudorabies  test 
being  conducted  in  APHIS-appro\'ed 
laboratories  at  that  time,  had  been 
recommended  as  a  diagnostic  test  for 
herds,  and  not  for  individual  swine,  by 
the  American  Association  of  Veterinary 
Laboratory  Diagnosticians  (AAVLD),  the 
United  States  Animal  Health 
Association  (USAHA).  and  the  test's 
manufacturer  because  the  test  was  less 
sensitive  than  standard  serological 
procedures  in  detecting  pseudorabies 
virus  antibodies. 

Following  the  publication  of  the  May 
1990  final  rule,  APHIS  approved  several 
laboratories  to  conduct  the  gpl  ELISA 
test,  thus  making  two  gene-altered 
vaccine/test  combinations  available  to 
swine  producers  in  the  United  States. 
The  gpl  ELISA  test  is  more  sensitive 
than  the  gpX  ELISA  test  and  has  become 
the  approvedj^differential  test  used  by 
the  majority  of  those  swine  producers 
who  have  chosen  to  vaccinate  their 
swine  for  pseudorabies. 

The  AAVLD's  Committee  on 
Diagnostic  and  Interpretative  Serology 
has  recognized  that  the  sensitivity  and 
specificity  of  the  gpl  ELISA  test  is 
equivalent  to  that  of  official  tests  for  the 
diagnosis  of  pseudorabies.  Based  on  that 
finding,  the  committee  recommended 
that  APHIS  designate  the  gpl  EUSA 
approved  differential  test  as  an  official 
pseudorabies  test  and  allow  its  use  to 
qualify  individual  swine  vaccinated 
with  the  gpl-deleted  pseudorabies 
vaccine  (referred  to  below  as  gpl 
vaccinates)  for  interstate  movement. 

Therefore,  we  are  proposing  to  allow, 
under  certain  conditions,  the  use  of  the 
gpl  ELISA  test  as  an  official 
pseudorabies  test  to  qualify  gpl 
vaccinates  that  are  not  from  a  qualified 
negative  gene-altered  vaccinated  herd 
for  interstate  movement  to  destinations 
other  than  slaughter  or  a  quarantined 
herd  or  quarantined  feed  lot.  The 
AAVLD  did  not  change  its 
recommendation  regarding  other 
differential  pseudorabies  tests,  so  the 
gpl  ELISA  test  is  the  only  approved 
differential  pseudorabies  test  included 
in  this  proposal.  Additionally,  we  are 


not  proposing  to  make  any  changes  to 
the  regulations  pertaining  to  swine  from 
qualified  negative  gene-altered 
vaccinated  herds.  Rather,  we  are 
proposing  to  designate  the  gpl  ELISA 
approved  differential  test  as  an  official 
pseudorabies  test  to  allow  individual 
gpl  vaccinates  to  qualify  for  general 
interstate  movements  (i.e.,  interstate 
movements  to  destinations  other  than 
slaughter,  feedlots,  quarantined  herds, 
or  quarantined  feedlots)  under 
provisions  similar  to  those  of  §85. 7(c), 
which  allow  nonvaccinated  swine  not 
known  to  be  infected  with  or  exposed  to 
pseudorabies  to  qualify  for  general 
interstate  movements. 

For  a  gpl  vaccinate  that  is  not  from  a 
qualified  negative  gene-altered 
vaccinated  herd  to  be  moved  interstate 
to  destinations  other  than  slaughter  or  a 
quarantined  herd  or  quarantined 
feedlot,  we  are  proposing  to  require  that 
the  swine  be  subjected  to  a  gpl  ELISA 
approved  differential  test,  with  negative 
results,  within  30  days  prior  to  the 
interstate  movement.  Given  the 
sensitivity  of  the  gpl  ELISA  test  and  the 
fact  that  the  regulations  require  that  the 
test  be  conducted  in  a  laboratory 
approved  by  APHIS,  we  believe  that  any 
gpl  vaccinates  infected  with 
pseudorabies  would  be  detected  as  a 
resuh  of  the  testing,  thus  ensuring  that 
pseudorabies-infected  swine  would  not 
be  moved  interstate  without  appropriate 
controls. 

To  document  the  required  testing 
proposed  above,  and  to  provide  a  record 
regarding  the  identity,  health  status, 
origin,  and  destination  of  individual  gpl 
vaccinates  (i.e.,  not  from  a  qualified 
negative  gene-altered  vaccinated  herd) 
moving  interstate  to  destinations  other 
than  slaughter  or  a  quarantined  herd  or 
quarantined  feedlot,  we  are  further 
proposing  to  require  that  such  gpl 
vaccinates  be  accompanied  by  a 
certificate  during  the  interstate 
movement  and  that  the  certificate  be 
delivered  to  the  person  receiving  the 
swine.  The  certificate  would  be  issued 
by  an  APHIS  representative.  State 
representative,  or  accredited 
veterinarian  prior  to  the  interstate 
movement. 

As  set  forth  in  the  definition  of 
certificate  in  §85.1.  a  certificate  must 
state: 

•  The  number  and  description  of  the 
swine  to  be  moved; 

•  That  the  swine  to  be  moved  are  not 
known  to  be  infected  with  or  exposed  to 
pseudorabies; 

•  The  purpose  for  which  the  swine 
are  to  be  moved; 

•  The  points  of  origin  and 
destination;  and 

•  The  consignor  and  consignee. 


Our  proposed  amendment  would 
require  that,  in  addition  to  the 
information  described  in  §  85.1,  the 
certificate  also  state: 

•  The  identification  required  by  the 
regulations  in  9  CFR  71.19; 

•  That  each  animal  to  be  moved  was 
vaccinated  for  pseudorabies  with  the 
glycoprotein  I  (gpl)  gene-altered 
pseudorabies  vaccine; 

•  That  each  animal  to  be  moved  was 
subjected  to  an  approved  differential 
pseudorabies  test  within  30  days  prior 
to  the  interstate  movement  and  was 
found  negative; 

•  The  date  of  the  approved 
differential  pseudorabies  test;  and 

•  The  name  of  the  laboratory  that 
conducted  the  approved  differential 
pseudorabies  test. 

The  proposed  certificate  requirement 
would  ensure  that  there  was  an  official 
record  of  the  testing  and  interstate 
movement  of  individual  gpl  vaccinates 
and  would  enable  an  official 
pseudorabies  epidemiologist  to  trace  the 
movements  of  the  gpl  vaccinates 
forward  from  their  farm  of  origin  or  back 
from  their  present  location  should  an 
investigation  become  necessary. 

The  definition  of  certificate  currently 
states  that  a  certificate  is  issued  for  "the 
interstate  movement  of  swine  that 
*  *   *    are  not  pseudorabies  vaccinates, 
except  for  official  gene-altered 
pseudorabies  vaccinates  from  a 
qualified  negative  gene-altered 
vaccinated  herd."  Because  this  proposal 
contains  provisions  for  the  issuance  of 
certificates  for  the  interstate  movement 
of  gpl  vaccinates  that  are  not  from  a 
qualified  negative  gene-altered 
vaccinated  herd,  we  would  amend  the 
definition  of  certificate  to  include  gpl 
vaccinates  in  the  scope  of  the  definition. 

Adding  the  gpl  ELISA  test  as  an 
official  pseudorabies  test  would  also 
mean  that  the  gpl  ELISA  test  would  be 
available  for  testing  nonvaccinated 
swine  to  determine  their  pseudorabies 
status.  As  noted  above,  the  AAVLD  has 
recognized  that  the  sensitivity  and 
specificity  of  the  gpl  ELISA  test  is 
equivalent  to  that  of  official  tests  for  the 
diagnosis  of  pseudorabies.  The  gpl 
ELISA  test  is  specific  for  antibodies  to 
the  glycoprotein  I  present  in  the 
pseudorabies  virus;  nonvaccinated 
swine,  as  well  as  swine  vaccinated  with 
a  gpl-deleted  vaccine,  would  not 
produce  positive  results  to  the  gpl 
ELISA  test  unless  the  swine  were 
infected  with  pseudorabies.  Designating 
the  gpl  ELISA  test  as  an  official 
pseudorabies  test  would  enable  swine 
producers  to  use  a  single  test  on  both 
gpl  vaccinates  and  nonvaccinated 
swine. 


Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  1286(3. 

This  proposed  rule  would  amend  the 
pseudorabies  regulations  to  allow, 
under  certain  conditions,  swine 
vaccinated  with  a  gpl-deleted  gene- 
altered  pseudorabies  vaccine,  but  that 
are  not  from  a  qualified  negative  gene- 
altered  vaccinated  herd,  to  be  mo'.ed 
interstate  to  destinations  other  than 
slaughter  or  a  quarantined  herd  or 
quarantined  feedlot.  This  proposed  rule 
would  also  allow  the  use  of  the  gpl 
ELISA  test  to  determine  the 
pseudorabies  status  of  nonvaccinated 
swine.  ! 

In  December  of  1993,  there  were 
235,840  swine  operations  in  the  United 
States  with  a  total  inventory  of  about 
56.8  million  head.  The  value  of  the  total 
swine  inventory  was  estimated  to  be 
about  $4.3  billion  (Agricultural 
Statistics  Board,  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agriculture,  "Hogs  and  Pigs,"  December 
29, 1993).  We  believe  that  about  99 
percent  of  all  swine  operations  in  the 
United  States  would  be  considered 
small  entities. 

We  estimate  that  there  are 
approximately  25,000  domestic  swine 
herds  that  contain  vaccinated  animals. 
Of  those  herds,  there  are  only  about  250 
qualified  negative  gene-altered 
vaccinated  heids.  The  provisions  of  this 
proposed  rule  pertaining  to  gpl 
vaccinates  would  have  an  economic 
impact  only  an  the  owners  of  gpl 
vaccinates  that  are  not  part  of  a 
qualified  negative  gene-altered  herd. 
There  are  currently  no  provisions  for  the 
interstate  movement  of  gpl  vaccinates 
that  are  not  part  of  a  qualified  negative 
gene-altered  herd  to  destinations  other 
than  slaughter,  quarantined  herds,  or 
quarantined  feedlots.  so  this  proposed 
rule  would  have  the  effect  of  opening  up 
new  markets  for  the  owners  of  such 
swine.  Testing  costs  would  be  incurred 
only  when  an  owner  chose  to  move  gpl 
vaccinates  interstate  to  destinations 
other  than  slaughter  or  a  quarantined 
herd  or  quarantined  feedlot,  since 
pseudorabies  vaccinated  swine  do  not 
require  a  test  prior  to  interstate 
movement  for  slaughter  or  to  a 
quarantined  herd  or  quarantined 
feedlot.  We  expect  that  swine  owners 
would  accept  the  costs  of  testing  with 
the  gpl  ELISA  test  if  they  feh  the 
economic  opportunities  afforded  by  the 
new  markets  balanced  or  outweighed 


the  costs  associated  with  the  interstate 
movement. 

The  provisions  of  this  proposed  rule 
that  would  allow  the  use  of  the  gpl 
ELISA  test  to  determine  the 
pseudorabies  status  of  nonvaccinated 
swine  are  not  expected  to  have  a 
significant  economic  impact  on  the 
owTiers  of  nonvaccinated  swine. 
Although  the  gpl  ELISA  test  costs  from 
$0.50  to  $1.00  more  per  test  than  the 
official  serologic  tests  currently  used  to 
determine  the  pseudorabies  status  of 
nonvaccinated  swine,  its  use  to  test 
nonvaccinated  swine  would  be  optional. 
It  is  likely,  therefore,  that  most  owners 
of  nonvaccinated  swine  would  continue 
using  less  expensive  official 
pseudorabies  tests  until  the  cost  of  the 
gpl  ELISA  test  became  comparable  to 
that  of  other  official  tests. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
■under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget.  Please  send  written 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  0MB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  send  a  copy  of  your 
comments  to:  (1)  Chief,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  USDA,  P.O.  Drawer  810. 
Riverdale,  MD  20738,  and  (2)  Clearance 
Officer,  OIRM,  USDA.  room  404-W, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC  20250. 


List  of  Subjects  in  9  CFR  Part  85 

Animal  diseases,  Livestock, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  85  would  he 
revised  to  read  as  follows: 

PART  85-PSEUDORABIES 

1.  The  authority  citation  for  part  85 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  Ill,  112, 113, 115. 
117. 120.  121. 123-126, 134b,  134f;  7  CFR 
2.17.  2.51.  and  371.2(d). 

§85.1    (Amended] 

2.  In  §  85  1,  in  the  definition  of 
certificate,  the  first  sentence  would  be 
amended  by  adding  the  words 
"vaccinated  with  a  glycoprotein  I  (gpl) 
deleted  gene-altered  pseudorabies 
vaccine  or"  immediately  after  the  words 
"gene-altered  pseudorabies  vaccinates". 

3.  In  §  85.1.  in  the  definition  of 
official  pseudorabies  test,  in  the  second 
sentence,  item  4  would  be  amended  by 
adding  the  words  "other  than  the 
glycoprotein  I  (gpl)  EUSA  test" 
immediately  after  the  word  "tests". 

4.  In  §  85.6,  a  new  paragraph  (c) 
would  be  added  to  read  as  set  forth 
below: 

§  85.6    Interstate  movement  of 
pseudorabies  vaccinate  swine,  except 
swine  from  qualified  negative  gene-altered 
herds,  not  Known  to  be  infected  with  or 
exposed  to  pseudorabies. 
***** 

(c)  General  movements.  Swine 
vaccinated  for  pseudorabies  with  a 
glycoprotein  I  (gpl)  deleted  gene-altered 
pseudorabies  vaccine  and  not  knov\Ti  to 
be  infected  with  or  exposed  to 
pseudorabies,  but  that  are  not  from  a 
qualified  negative  gene-altered 
vaccinated  herd,  may  be  moved 
interstate  to  destinations  other  than 
those  set  forth  in  paragraphs  (a)  and  (b) 
of  this  section  only  if: 

(1)  The  swine  are  accompanied  by  a 
certificate  and  such  certificate  is 
delivered  to  the  consignee;  and 

(2)  The  certificate,  in  addition  to  the 
information  described  in  §85.1,  states: 
(i)  The  identification  required  by  §  71.19 
of  this  chapter;  (ii)  that  each  animal  to 
be  moved  was  vaccinated  for 
pseudorabies  with  a  gpl-deleted  gene- 
altered  pseudorabies  vaccine;  (iii)  that 
each  animal  to  be  moved  was  subjected 
to  a  gpl  enzyme-linked  immunosorbent 
assay  (ELISA)  approved  differential 
pseudorabies  test  no  more  than  30  days 
prior  to  the  interstate  movement  and 
was  found  negative;  (iv)  the  date  of  the 
gpl  EUSA  approved  d inferential 
pseudorabies  test;  and  (v)  the  name  of 
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the  laboratory  that  conducted  the  gpl 
EUSA  approved  differential 
pseudorabies  test. 

Done  in  Washington.  DC.  this  25th  day  of 
January  1995. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 

Heulth  Inspection  Senice. 

|FR  Dix:.  95-2315  Filed  1-30-95:  8;45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  EE-RM-94-4031 

RIN  1904-AA67 

Energy  Conservation  Program  for 
Consumer  Products:  Energy 
Conservation  Standards  for  Three 
Cteaning  Products 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energ} .  Oepartment  of 
Energy. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  extending  comment  period 
for  dishwashers. 

SUMMARY:  The  purpose  of  today's  notice 
i.s  to  extend  the  comment  period  for 
dishwashers  firom  January  30,  1995  to 
April  17.  1995.  for  persons  to  comment 
on  the  Department's  Advance  Notice  of 
Proposed  Rulemaking  concerning 
energy  conservation  standards  for  three 
cleaning  products. 

DATES:  Written  comments  in  response  to 
this  document  must  be  received  by 
April  17. 1995. 

ADDRESSES:  Written  comments  are  to  be 
submitted  to:  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency  and 
Renewable  Energy-.  "Energy  Efficiency 
Standards  for  Consumer  Products." 
(Docket  No.  EE-RM-94-103),  Room  5E- 
066.  Forrestal  Building.  1000 
Independence  Avenue.  SW. 
Washington.  DC  20585,  (202)  586-7574 

Copies  of  the  public  comments 
received  may  be  read  at  the 
Department's  Freedom  of  Information 
Reading  Room,  U.S.  Department  of 
Energy.  Forrestal  Building.  Room  lE- 
190,  lOOO  Independence  Avenue,  SW. 
Washington,  DC  20585.  (202)  586-6020 
l^ietween  the  hours  of  9:00  a.m.  and  4:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  MFORMATKX  CONTACT: 
P.  Marc  LaFrance,  U.S.  Department  of 
Energy,  Office  of  Energ>-  Efficiency 
and  Renewable  Energy.  Forrestal 


Building.  Mail  Station  EE-431, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.(202)  586- 
8423 

Eugene  Margolis.  Esq..  U.S.  Department 
of  Energy.  Office  of  General  Counsel. 
Forrestal  Building,  Mail  Station  GC- 
72, 1000  Independence  Avenue.  SW.. 
Washington.  DC  20585.(202)  586- 
9507  " 

SUPPLEMENTARY  INFORMATION:  The 
Department  published  an  Advance 
Notice  of  Proposed  Rulemaking  for 
Energy  Conservation  Standards  for 
Three  Cleaning  Products.  (59  FR  56423. 
November  14,  1994). 

In  its  letter  of  December  2.  1994,  to 
the  Department,  the  Association  of 
Home  Appliance  Manufacturers 
(AHAM).  on  behalf  of  its  members  and 
the  American  Council  for  Energy 
Efficient  Economy,  the  Natural 
Resources  Defense  Council,  and  the 
New  York  State  Energy-  Office,  requested 
an  extension  of  the  deadline  for  written 
comments  for  dishwashers  from  January- 
30. 1995  to  April  17, 1995.  AHAM 
stated  it  and  other  interested  persons 
need  additional  time  to  respond 
adequately  to  the  issues  raised  in  the 
advance  notice. 

In  addition,  AHAM  stated  if  and  a 
group  of  environmental  organizations, 
public  utilities,  and  state  and  local 
energy  and  water  conservation  offices 
are  engaged  in  discussions  to  develop  a 
joint  recommendation  to  the 
Department  regarding  standard  levels 
for  dishwashers.  AHAM  and  the  other 
organizations  need  the  additional  time 
to  collect  engineering,  energy,  and  cost 
data.  These  data  will  be  used  in 
developing  dishwasher  standard  levels 
to  be  recommended  to  the  Department 
for  adoption  as  part  of  this  rulemaking. 
The  substance  and  possible  results  of 
these  discussions  may  significantly 
affect  the  nature  of  the  comments  on  the 
advance  notice. 

The  Department  encourages  these 
discussions  between  AHAM.  its 
members  and  non-industr\'  persons. 
Based  on  these  representations,  the 
Department  is  extending  the  written 
comment  period  to  April  17.  1995. 

Is.sued  in  Washington,  DC,  Januarv  26. 
1995. 

Christine  A.  Ervin, 

Assistant  Secretary.  Energy  Efficiency  and 

ftenewable  Energy. 

|FR  Doc.  95-2333  Filed  1-26-95:  2:25  pml 
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10  CFR  Part  430 

Energy  Conservation  Program  for 
Consumer  Products;  Energy  Efficiency 
Standards  for  Fluorescent  Lamp 
Ballasts,  Television  Sets,  and  Electric 
Water  Heaters 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Rulemaking  determination. 

SUMMARY:  On  March  4.  1994.  the 
Department  proposed  standards  for 
room  air  conditioners,  water  heaters, 
direct  heating  equipment,  mobile  home 
furnaces,  kitchen  ranges  and  ovens,  pool 
heaters,  fluorescent  lamp  ballasts  and 
television  sets.  This  notification 
discusses  the  Department  of  Energv's 
decision  to  proceed  with  separate 
rulemakings  for  fluorescent  lamp 
ballasts,  televisions,  and  heat  pump 
water  heaters.  For  all  three  products,  the 
Department  will  publish  revised  notices 
of  proposed  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Logee.  U.S.  Department  of  E.nergy. 

Office  of  Energy  Efficiency  and 

Renewable  Energy,  Forrestal  Building, 

Mail  Station  EE^Sl.  1000 

Independence  Avenue.  SW., 

Washington,  DC  20585.  (202)  586- 

1689 
Eugene  Margolis.  Esq..  U.S.  Department 

of  Energy.  Office  of  General  Counsel. 

Forrestal  Building.  Mail  Station  GC- 

72.  1000  Independence  Avenue.  SW.. 

Washington.  DC  20585,  (202)  586- 

9507 

SUPPLEMENTARY  INFORMATION: 

1.  Backgroand 

As  directed  by  the  National  Energy 
Conservation  Policy  Act,  P.L.  95-619. 
the  Department  published  an  advance 
notice  of  proposed  rulemaking  for  the 
eight  products.  55  FR  39624.  September 
28. 1990.  On  March  4. 1994.  the 
Department  published  a  notice  of 
proposed  rulemaking.  59  FR  10464. 
March  4. 1994. 

2.  Discussion 

The  IDepartmcnt  ret:eived  over  8,000 
comments  on  the  proposed  rule, 
including  comments  from 
manufacturers,  consumers,  members  of 
Congress,  retailers,  broadcasters, 
national  trade  associations,  national 
energy  advocates,  utilities  and  other 
Federal  agencies.  The  Department  is 
presently  reviewing  and  evaluating  the 
comments.  DOE  believes  the  record  is 
.suffic:ient  for  room  air  conditioners,  gas 
and  oil-fired  water  heaters,  direct 
heating  equipment,  mobile  home  j 

furnaces,  kitchen  ranges  and  ovens  and    i 


pool  heaters  to  proceed  to  a  final  rule 
and  will  use  the  data  and  useful 
information  contained  in  the  comments 
in  developing  that  rulemaking. 
However,  based  on  the  Department's 
review  of  the  comments  on  the 
proposed  standards  for  fiuorescent  lamp 
ballasts,  television  sets  and  electric 
water  heaters,  the  Department  has 
concluded  that  a  number  of  significant 
issues  exist  which  require  additional 
data  and/or  analysis  to  address.  The 
Department  believes  that  because  of  the 
resulting  changes  to  the  data  and 
analyses  underlying  the  proposed 
standards  for  the.se  products,  it  would 
be  appropriate  to  publish  revised 
notices  of  proposed  rulemaking.  If  the 
results  of  the  analysis  do  not  support  a 
change  in  the  standards,  then  the 
Department  will  propose  that  the  levels 
in  the  Act  remain  unchanged  or, 
regarding  television  sets,  the 
Department  may  propose  that  standards 
are  not  justified. 

(a)  Fluorescent  lamp  ballasts.  Based 
on  the  comments  in  the  record,  the 
Department  has  determined  that  revised 
data  from  a  larger  sample  of  fiuore-scent 
lamp  ballast  types  is  needed.  Data  from 
sources  identified  in  the  record,  data 
from  manufacturers,  and  data  from  other 
independent  sources  will  be  used  in  the 
reanalysis. 

(b)  Televisions.  Based  on  the 
comments  in  the  record,  the  Department 
has  determined  that  new  data  from 
television  sets  with  current  features  and 
from  a  larger  sample  of  television 
manufacturers  is  needed.  The 
Department  is  planning  to  te.st  television 
.sets  to  develop  such  data.  These  new 
data,  together  with  data  and  other 
information  obtained  from  the 
comments  submitted  on  the  proposed 
standard,  will  be  used  to  reanalyze 
whether  efficiency  standards  are 
warranted  for  television  sets  and.  if  so, 
at  what  level. 

(c)  Electric  water  heaters.  The 
Department  received  comments  on  a 
wide  range  of  issues  regarding  the 
proposed  standard  for  electric  water 
heaters,  including  the  Department's 
estimates  of  average  household  hot 
water  use.  the  costs  of  heat  pump  water 
heaters  and  the  extent  to  which  the 
proposed  standard  would  result  in  fuel 
switching.  In  addition,  the  comments 
addressed  the  impacts  of  standards  on 
consumers,  including  low  income 
households,  households  with  small 
electric  water  heaters  installed  in 
confined  spaces,  and  those  with  large 
water  heaters  which  take  advantage  of 
reduced  off-peak  electric  utility  rates. 
The  Department  agrees  that  these  issues 
need  to  be  reassessed.  DOE  will  gather 
additional  da^a  on  the  costs  and  other 


impacts  of  the  standards  and  will 
explore  options  for  reducing  or 
eliminating  possible  adverse  impacts, 
including  the  possible  establishment  of 
distinct  classes  of  electric  waster 
heaters.  Because  fully  addressing  these 
issues  may  require  substantial  changes 
in  the  analysis  of  the  impacts  of  water 
heater  standards,  the  Department  will 
issue  a  new  proposed  rule. 

Issued  in  Washington.  D.C..  )anuar\-  25, 
1995. 

Christine  A.  Ervin, 

Assistant  Secretary.  Energy  Efficient  y  and 
Renewable  Energy. 

IFR  Doc.  95-2348  Filed  1-30-95:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[WI43-01 -6261b;  FRL-«139-2] 

Clean  Air  Act  Approval  and 
Promulgation  of  Employee  Commute 
Options  Program;  Wisconsin 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
is  proposing  to  approve  the  State 
Implementation  Plan  (SIP)  revision 
request  submitted  by  the  State'of 
Wisconsin  on  November  15.  1993  for 
the  purpose  of  establishing  an  Employee 
Commute  Options  Program  (ECO 
Program)  in  the  Milwaukee  Severe-17, 
ozone  nonaltainment  area.  Wisconsin 
submitted  the  SIP  revision  to  satisfy  the 
statutory  mandate  that  an  ECO  Program 
be  established  for  employers  in  severe 
and  extreme  ozone  nonattainment  areas 
with  100  or  more  employees. 
Compliance  plans  developed  by  these 
employers  must  be  designed  to 
convincingly  demonstrate  an  increase  in 
the  average  passenger  occupancy  of 
vehicles  used  by  their  employees  who 
commute  to  work  during  the  peak 
period  by  no  less  than  25  percent  above 
the  average  vehicle  occupancy  of  the 
nonattainment  area.  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  State's  SIP  revision 
request  without  prior  proposal  because 
EPA  views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  its  proposed 
rule,  no  further  activity  is  contemplated. 
If  EPA  receives  adverse  comments,  the 


direct  final  rule  will  be  withdrav.  n  and 
the  public  comments  received  will  be 
addressed  in  a  .subsequent  final  rule 
based  on  this  proposed  rule.  A  second 
comment  period  on  this  action  will  not 
be  initiated.  Parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  Man  h  2, 
1995. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  Carhon  Nash,  Chief. 
Regulation  Development  Section,  Air 
Toxics  and  Radiation  Branch  (AT-18J). 
U.S.  Environmental  Protection  Agencv. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 

Copies  of  the  State  submittal  and 
EPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section.  Air  Toxics  and  Radiation 
Branch  (AT-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago.  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
M.  Moonev,  (312)  886-6043. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direi.t 
final  rule  published  in  the  rules  seclion 
of  this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  prolec.tion.  Air 
pollution  control.  Carbon  monoxide. 
Nitrogen  oxide,  Ozone.  Volatile  ort;anic 
compounds. 

Authority:  42  U.S.C.  7401-7b71q 
Dated:  Dccomber  19.  1994. 
David  A.  Ullrich, 

Acting  Regional  Administnitor. 

IFR  Doc.  95-2285  Filrd  1-30-95;  8:45  .,m| 
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40  CFR  Part  52 
[KY-80-6666;  FRL-6147-6] 

Control  Strategy:  Ozone  (0<); 
Kentucky 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  is  proposing  to 
approve  a  request  for  an  exemption  from 
the  oxides  of  nitrogen  (NOx)  reasonably 
available  i:untrol  technology  (RACT) 
requirement  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA)  for  the 
Kentucky  portion  of  the  Huntingfui,- 
Ashland.  moderate  ozone  0> 
nonattainment  area.  The  exemptioi 
request,  submitted  hv  the 
Commonwealth  of  Kentiickv  throii':i 
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the  Department  of  Environmental 
Protection,  is  based  upon  the  nio.st 
recent  three  years  of  ambient  air 
monitoring  data,  which  demon.strale 
that  additional  reductions  of  NO^  would 
not  contribute  to  the  attainment  of  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  O3  in  the  area,  the  CAA 
requires  states  with  designated 
lionattainment  areas  of  the  NAAQS  for 
Oi,  and  classified  as  moderate 
nonattainment  and  above,  to  adopt 
RACT  rules  for  major  stationary  sources 
of  NO,.  The  CAA  provides  further  that 
the  N0»  requirements  do  not  apply  to 
these  areas  outside  an  Oi  transport 
region  if  EPA  determines  that  additional 
reductions  of  NO,  would  not  contribute 
to  attainment  of  the  NAAQS  for  O.  in 
the  area. 

DATES:  To  be  consideered  comments 
mu.st  be  received  by  March  2.  1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Kimberly  Bingham. 
Stationary  Source  Planning  Unit. 
Regulatory  Planning  and  Development 
Section.  Air  Programs  Branch;  Air, 
Pesticides,  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency.  Region  4.  345  Courtland  Street 
NE.,  Atlanta,  Georgia  30365. 

A  copy  of  the  exemption  request  is 
available  for  inspection  at  the  following 
location  (it  is  recommended  that  you 
contact  Kimberly  Bingham  at  (404)  347- 
3555  extension  4195  before  visiting  the 
Region  4  office): 

United  States  Environmental 
Protection  Agency;  Air.  Pesticides,  and 
Toxics  Management  Division,  Air 
Programs  Branch,  Regulator>-  Planning 
and  Development  Section,  Stationary 
Source  Planning  Unit,  345  Courtland 
Street  NE.,  Atlanta,  Georgia  30365. 

Department  for  Environmental 
Protection  Natural  Resources  and 
Environmental  Protection  Cabinet.  803 
Schenkel  Lane.  Frankfort.  Kentucky 
40601. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Bingham.  Stationary  Sources 
Planning  Unit,  Regulatory  Planning  and 
Development  Section;  Air  Programs 
Branch,  Air  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency.  34.'i 
Courtland  Street  NE..  Atlanta,  Georgia 
30365. 

SUPPLEMENTARY  INFORMATION: 

The  air  quality  planning  requirements 
for  the  reduction  of  NO,  emissions  are 
set  out  in  section  182(f)  of  the  CAA. 
Section  182(f)  of  the  CAA  requires  states 
with  areas  designated  nonattainment  for 
O.^  and  classified  as  moderate  and  above 
to  impose  the  same  control 
requirements  for  major  stationar\- 
sources  of  NO,  as  apply  to  major 


stationary  sources  of  volatile  organic 
compounds  (VOCs).  Section  lfi2{f) 
provides  further  that  these  NO, 
requirements  do  not  apply  to  areas 
outside  an  O,  transport  region  if  EPA 
determines  that  additional  reductions  of 
NO,  would  not  contribute  to  attainment 
in  such  areas.  In  an  area  that  did  not 
implement  the  section  182(f)  NO, 
requirements,  but  did  attain  the  O, 
standard  as  demonstrated  by  ambient  air 
monitoring  data  (consistent  with  40  CFR 
part  .58  and  recorded  in  the  EPA's- 
Aorometric  Information  Retrieval 
system  (AIRS)),  it  is  clear  that  the 
additional  NO,  reductions  required  by 
se(.tion  182(f)  would  not  contribute  to 
attainment  of  the  NAAQS. 

The  criteria  established  for  the 
evaluation  of  an  exemption  request  from 
the  section  182(f)  requirements  are  set 
forth  in  an  EPA  memorandum  from  John 
S.  Seitz.  Director.  Office  of  Air  Quality 
Planning  and  Standards,  dated  May  27. 
1994.  entitled  "Section  182(fl  Nitrogen 
Oxides  (NO,)  Exemptions— Revi.sed 
Pro<;ess  and  Criteria."  and  an  EPA 
guidance  document  entitled 
"Guidelines  for  Determining  the 
Applicability  of  Nitrogen  Oxides 
Requirements  Under  Section  182(0." 
dated  December  1993,  from  EPA,  Office 
of  Air  Quality  Planning  and  Standards. 
Air  Quality  Management  Division. 

On  November  12,  1993.  the 
Commonwealth  of  Kentucky  submitted 
to  EPA  Region  4  a  request  to  redesignate 
the  Kentucky  portion  of  the  Huntington- 
Ashland  moderate  Oy  nonattainment 
area  to  attainment.  The  redesignation 
request  is  currently  under  review  and 
will  be  addressed  in  a  separate 
rulemaking.  On  August  16,  1394.  thi^ 
Commonwealth  requested  that  the 
Kentucky  portion  of  the  Huntington- 
Ashland  area  be  exempt  from  the  NO, 
RACT  requirement  in  section  182(f)  of 
the  CAA.  The  section  182(0  exemption 
also  relieves  the  area  of  all  NO. 
requirements  of  the  CAA  such  as  New 
Source  Review.  Conformity,  and 
Inspection/  Maintenance,  the 
exemption  request  isba.sed  upon 
ambient  air  monitoring  data  from  ig^il. 
1992.  and  1993,  which  demonstrate  that 
the  NAAQS  for  O,  has  been  attained  in 
the  area  without  additional  reductions 
of  NO,  (a  violation  of  the  ozone  NAAQS 
occurs  when  the  average  exceedance  for 
any  O.  monitoring  site  in  a  three  vear 
period  is  greater  than  1.0). 

Only  one  O3  exceedance  was  recorded 
in  the  Huntington-Ashland  area  for  the 
period  from  1991  to  1993:  Monitor  21- 
019-0015-0.129  ppm  (1993).  Thus, 
there  has  been  no  violation  of  the 
NAAQS  in  the  area  during  this  period 
and  the  area  has  maintained  the 
standard  through  1994. 
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FPA  has  reviewed  the  ambient  air 
monitoring  data  for  Ox  (consistent  with 
the  n*quirements  contained  in  40  CFR 
part  58  and  recorded  in  AIRS)  submitted 
by  the  Commonwealth  of  Kentucky  in 
sufiport  of  the  exemption  request  and 
has  determined  that  a  violation  of  the  Oi 
NAAQS  has  not  occurred  in  the 
Huntington-Ashland.  Kentucky  portion 
area  for  the  relevant  three  year  period. 
Because  the  Kentucky  portion  of  the 
Huntington-Ashland  area  is  meeting  the 
Ox  NAAQS.  this  exemption  request  for 
tt;f  area  meets  the  applicable 
requirements  contained  in  the  EPA 
policy  and  guidance  documents 
referenced  above. 

Continuation  of  the  section  182(0 
exemption  granted  herein  is  contingent 
upon  continued  monitoring  and 
continued  maintenance  of  the  Ox 
NA.\QS  for  the  entire  Huntington- 
AsJiland  area.  If  a  violation  of  theO^ 
NAAQS  is  monitored  in  the  Kentucky 
portion  of  the  Huntington-Ashland  area. 
EP.-X  will  provide  notice  in  the  Federal 
Register.  A  determination  that  the  NO> 
exemption  no  longer  applies  would 
mean  that  the  NO,  RACT  provision  (see 
58  FR  63214  and  58  FR  62188)  would 
inwnediately  be  applimble  to  the 
affected  area.  Although  the  NO,  RACT 
requirements  would  be  applicable,  some 
reasonable  period  of  notice  is  necessary 
to  provide  major  stationary  sources 
subjw:!  to  the  RACT  requiriMuents  time 
to  purchase,  install,  and  openite  any 
required  controls.  Accordingly,  the 
Commonwealth  may  provide  sonnies  a 
reasonable  time  period  to  meet  the 
RACTT  emission  limits  after  the  EPA 
determination  that  NO,  RACT 
requirements  are  necessar>'.  EPA 
expects  the  time  period  to  be  as 
expeditious  as  practicable,  but  in  no 
case  longer  than  24  months. 

Proposed  Action 

FPA  is  proposing  approval  ol 
Kentucky's  request  to  exempt  the 
Kentucky  portion  of  the  Huntington- 
Ashland  area  moderate  Ox 
nonattainment  area  from  the  sec.tion 
182(0  NO,  RACT  requirement.  This 
proposed  approval  is  based  upon  the 
evidence  provided  by  Kentucky  and  the 
Commonwealth  s  compliance  with  the 
n;quirements  outlined  in  the  applicable 
FPA  guidance.  If  a  violation  of  theOs 
NAAQS  occurs  in  the  Kentucky  portion 
of  the  Huntington-Ashland  area,  the 
exemption  from  the  NO,  RACT 
requirement  of  section  182(0  of  the  CAA 
in  the  applicable  area  shall  no  longer 
apply. 

This  a<  tion  is  not  a  SIP  revision  and 
is  not  subject  to  the  requirements  of 
section  110  of  the  CAA.  The  authority 
to  approve  or  disapprove  exemptions 


front  NO,  requirements  under  section 
1H2  of  the  Ci\A  was  delegated  to  the 
Regional  Administrator  from  the 
Administrator  in  a  memo  dated  July  6, 
l<i!i4,  from  Jonathan  Cannon,  A.ssistant 
Adni;i;istrator,  to  the  Administrator, 
titled.  "Proposed  Delegation  of 
Authority:  'Exemptions  from  Nitrogen 
Oxide  Requirements  Under  Clean  Air 
Act  .Sf  clion  182(0  and  Related 
Provisions  of  the  Transportation  and 
Genercl  Conformity  Rules' — Decision 
Memo'andum*" 

Under  the  Regulatory  Flexibility  Act. 
5  use.  600  eiseq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
as.^fs.sing  the  impact  of  any  proposed  or 
fir..!  rule  on  sinall  entities.  5  U.S.C.  603 
and  r()4.  Alternatively,  EPA  may  certify 
that  the  rule  w'ill  not  have  a  significant 
impact  en  a  substantial  number  of  small 
entities.  Small  entities  include  small 
l)usine.sses.  small  not-for-profit 
enterprises,  and  government  entities 
with  juri.sdiclipn  over  populations  of 
less  than  50,000.  This  rule  approves  an 
exemption  froiii  a  CAA  requirement. 
Therefore,  1  certify  that  it  does  not  have 
a  significant  impact  on  any  small 
entities  affectefd. 

Fist  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
1)V  reference.  Intergovernmental 
relations.  Lead.  iNlitrogen  dioxide. 
Ozone.  Particulate  matter.  Reporting 
and  recordkeeping  requirements,  .Sulfur 
oxides.  ! 

Dated:  Iamiar4h2.  199.'j. 
Joe  R.  Franzmathes, 
Ailing  Regional  Administrator. 
jFK  Doc.  95-2351  Filed  1-30-95:  8:45  ami 
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Clean  Air  Act  Proposed  Approval  of 
Operating  Pennits  Program;  Lincoln- 
Lancaster  County  Health  Department; 
State  of  Nebraska 

AGENCY:  Environmental  Protet;tion 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  approval  of 
the  Operating  Permits  Program 
submitted  by  the  Lincoln-Lancaster 
County  Health  Department  (LLCHD) 
(Nebraska)  for  the  purpose  of  complying 
with  Federal  requirements  which 
mandate  that  states  develop,  and  submit 
to  FPA,  programs  for  issuing  operating 
permits  to  all  major  stationary  sources, 
and  to  certain  other  souri^es. 


DATES:  Comments  on  this  proposed 
action  must  be  re<;eived  in  writing  by. 
March  2.  1995. 

ADDRESSES:  Comments  should  be 
addressed  to  Christopher  D.  Hess  at  the 
Region  VII  address. 

Copies  of  the  LLCHD  submittal  and 
other  supporting  information  used  in 
developing  the  propo.sed  rule  are 
available  for  inspection  during  normal 
business  hours  by  contacting: 
Christopher  D.  Hess.  USEPA,  Region 
VII.  Air  Branch,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  D.  Hess  (913)  551-7213. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A.  Introduction 

As  required  under  title  V  of  the  Clean 
Air  Act  ("the  Act")  as  amended  (1990), 
EPA  has  promulgated  rules  which 
define  the  minimum  elements  of  an 
approvable  state  operating  permits 
program  and  the  corresponding 
standards  and  procedures  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  state  operating 
permits  programs  (see  57  FR  32250  (July 
21,  1992)).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  part 
70.  Title  V  requires  states  to  develop, 
and  submit  to  EPA,  programs  for  issuing 
these  operating  permits  to  ail  major 
stationary  sources  and  to  certain  other 
sources. 

The  Act  requires  that  siates  develop 
and  submit  these  programs  to  EPA  by 
November  15,  1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  one  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  which  outlines  criteria  for  approval 
or  disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  two  years.  If  EPA  has  not 
fully  approved  a  program  by  two  years 
after  the  November  15. 1993,  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  impieiiMmt  a  Federal 
program. 

II.  Proposed  Action  and  Implications 

A.  Analysis  of  Submission  by  Local 
Authority 

1.  Introduction 

What  follows  are  brief  explanations 
indicating  how  the  submittal  meets  the 
requirements  of  part  70.  The  reader  may 
consult  the  Technical  Support 
Do<;uraent  (TSD)  for  a  more  detailed 
explanation  of  these  topics. 


2.  Support  Materials 

n.  GnvHrnor's  letter.  The  designated 
representative  of  the  Governor  of 
Nebraska  has  requested  approval  on 
behalf  of  the  LLCHD  as  a  local 
permitting  agency.  LLCHD  has  also 
requested  approval  in  its  submittal 
cover  letter.  Lincoln-Lancaster  proposes 
to  administer  title  V  in  its  two  counties. 

b.  Regulations.  The  basic  regulatory 
framework  for  the  operating  permit 
program  is  the  "1993  Lincoln-Lancaster 
County  Air  Pollution  Control  Program." 
version  1.2.  as  amended  May  1994. 
These  rules  essentially  adopt  the  state's 
"Title  129— Nebraska  Air  Quality 
Regulations,  '  which  includes  the  title  V 
requirements  for  the  state.  LLCHt)  rules 
use  a  different  numbering  system  than 
the  state's  but  is  essentially  the  .same  in 
content.  These  rules  were  approved  by 
the  Lincoln  City  Council  and  by  the 
Lancaster  County  Board  of  Super\  isors. 
LLCHD  has  also  incorporated  by 
reference  the  Nebraska  Environmental 
Protet;tion  Act  and  Nebraska  .statutes 
info  its  program.  The  submittal  includes 
a  discussion  of  the  public  review  and 
hearing  process  which  the  local  agency 
followed  in  adopting  the  rules. 

The  submittal  currently  contains  two 
provisions  which  would  restrict 
operation  of  the  program.  However. 
LLCHD  has  agreed  to  make 
modifications  to  both  of  these 
provisions  in  order  to  receive  full 
approval  of  the  program.  The  reader  is 
directed  to  the  applicability  provisions 
section  of  this  notice  (II.A.2.e.)  for 
discussion  of  the  first  item  (applicable 
requirements  definition),  and  (Il.A.2.h.) 
for  the  second  item  (Title  I 
modifications). 

c.  Attorney  General's  legal  opinion 
The  opinion  of  the  County  Attorney 
contains  the  elements  required  by  40 
CFR  70.4(b)(3)  and  states  there  is 
adequate  authority  to  meet  all  of  the 
title  V  and  part  70  requirements. 

3.  Implementation 

a.  Program  description.  A 
comprehensive  plan  for  implementing 
the  title  V  program  was  included  in  the 
submittal.  This  plan  includes  program 
authority,  agency  organization,  and 
staffing.  Approximately  80  sources  have 
been  identified  that  will  be  requi.ijd  to 
submit  a  title  V  permit  application 
within  LLCHD  jurisdiction. 

LLCHD  has  also  identified  adequate 
procedures  for  its  permit  application 
and  review  process,  along  with 
inspection  and  enforcement  provisions. 
The  EPA  has  determined  the  program 
description  meets  the  requirements  of 
40  CFR  70.4(b)(1).  An  implementation 
agreement  was  not  included  in  LLCHDs 
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submittal,  but  the  EPA  is  encouraging 
its  development  in  anticipation  of 
program  approval. 

The  presumptive  minimum  plus 
consumer  price  index  (CPI)  will  be  used 
for  the  operating  permit  fee.  This  will  be 
discussed  further  under  the  fee 
demonstration  section  (II.,  3.).  Like  the 
state.  LLCHD  will  maintain  a  Class  II 
program  for  minor,  non-title  V  sources. 

b.  Program  implementation.  A  permit 
registry  is  being  established  to  ensure 
issuing  one-third  of  all  permits  in  the 
first  year  of  the  program.  This  registry 
also  includes  a  provision  to  review 
permit  applications  within  nine  months 
of  receipt  for  those  sources  of  hazardous 
air  pollutants  participating  in  the  early 
reduction  program  under  section 
112(i)(5)  of  the  Clean  Air  Act. 

In  terms  of  initial  permit  applications. 
LLCHD  outlines  adequate  procedures  to 
satisfy  part  70  requirements.  The 
application  process  includes  affected 
state  and  EPA  review.  LLCHD's 
procedures  and  guidance  are  designed 
to  ensure  that  a  permit  is  issued  within 
18  months  of  application. 

LLCHD  has  established  criteria  for 
monitoring  source  compliance  which 
include  compliance  inspections,  citizen 
complaint  responses,  follow-up 
inspections,  and  permit  application 
review.  LLCHD  will  physically  inspect 
each  title  V  source  at  least  once  per 
year.  Surveillance  through  monitoring 
will  also  be  conducted  to  ensure 
compliance. 

c.  Personnel.  LLCHD  provided  a 
workload  analysis  for  each  program 
category  of  title  V  activity  to  include 
permitting,  compliance  and 
enforcement,  planning,  monitoring, 
small  business  assistance,  and 
communications  to  determine  the 
amount  of  personnel  needed.  EPA's 
analysis  suggests  that  LLCHDs  estimate 
appears  adequate  for  implementing  the 
Rtle  V  program. 

d.  Data  management.  All  permit 
application  information  will  be 
submitted  to  the  state  which  will,  in 
turn,  make  that  information  available  to 
the  EPA.  The  proposed  permits  will  be 
made  available  for  EPA  review.  LLCHD 
requires  the  retention  of  permit 
information  by  the  source  for  five  years 
in  Article  2.  section  8,  (D)(2)(b).  LLCHD 
has  also  committed  to  maintaining 
records  for  five  years  in  its  program 
description. 

e.  Applicability  provisions.  LLCHD 
provides  for  permitting  of  all  major 
sources,  affected  sources,  sources  that 
opt  to  apply  for  a  permit,  and  all  sources 
subject  to  sections  111  or  112  standards 
(new  source  performance  standards  and 
standards  for  hazardous  air  pollutants). 


LLCHD  exempts  sources  that  are  not 
major  sources,  affected  sources,  or  .solid 
waste  incineration  units  required  to 
obtain  a  permit  pursuant  to  section 
129(e)  of  the  Act.  This  exemption  is 
allowed  by  §  70.3(b)(1)  until  the 
Administrator  completes  a  rulemaking 
to  determine  how  the  program  should 
be  structured  for  nonmajor  sources. 

(Ij  Applicable  requirements.  On  the 
one  hand,  LLCHD's  rules  require  all 
applicable  requirements  to  be  included 
in  the  permit.  This  includes 
requirements  that  have  been 
promulgated  or  approved  by  EPA 
through  rulemaking  at  the  time  of 
issuance  but  which  have  future  effective 
dates.  Additionally,  the  director  may 
insert  EPA  promulgated  requirements 
into  permits  before  LLCHD  has  adopted 
the  standard. 

However,  the  EPA  has  determined 
that  the  items  enumerated  in  Article  1. 
section  2  (3-10)  in  the  definition  of 
"applicable  requirements"  undermine 
the  ability  to  incorporate  all  applicable 
requirements.  As  currently  written,  a 
rule  must  be  promulgated  by  EPA  and 
adopted  by  LLCHD  to  be  considered  an 
applicable  requirement. 

As  an  example  of  this  concern,  item 
(4)  of  the  applicable  requirement 
definition  states,  "Any  standard  or  other 
requirement  established  pursuant  to 
Section  112  of  the  Act  and  regulations 
adopted  in  Section  27  of  these 
Regulations  and  Standards  relating  to 
hazardous  air  pollutants  listed  in 
Appendix  II."  The  practical  effect  of  this 
definition,  as  an  example,  is  that  a 
source  could  claim  it  need  not  identify 
certain  hazardous  air  pollutant 
standards  in  its  application,  for 
inclusion  in  the  permit,  if  the 
requirement  is  not  both  promulgated 
under  section  112  of  the  Act  and  in 
section  27  of  the  Lincoln-Lancaster 
regulations. 

LLCHD  has  committed  to  modify  the 
definition  of  applicable  requirements  in 
accordance  with  EPA  guidance  to 
receive  program  approval.  The  state  of 
Nebraska  has  already  initiated  action  to 
correct  this  deficiency.  The  Nebraska 
Environmeiital  Quality  Council  adopted 
regulatory  changes  on  December  2, 
1994,  which  are  included  in  the  docket 
for  this  proposed  rulemaking  for  the 
LLCHD  program.  Once  LLCHD  adopts 
the  revisions  made  by  the  Council  on 
December  2,  including  those  described 
in  II.A.2.h.  also,  the  EPA  intends  to  take 
final  action  to  fully  approve  the 
program. 

(2)  Variances.  Both  the  state's  and 
LLCHD's  rules  allow  sources  to  petition 
the  permitting  authority  for  a  variance. 
Importantly,  both  rules  clearly  state  that 
no  variance  will  be  granted  that 


.sanctions  any  violation  of  state  or 
Federal  statutes  or  regulations.  Based  on 
these  provisions,  the  submittal  is 
approvable  with  respect  to  variances. 

/.  Permit  content.  LLCHD's 
regulations  require  title  V  permits  to 
include  part  70  terms  and  conditions  for 
all  applicable  requirements  in  Article  2. 
section  7  (C)(1).  These  rules  also 
stipulate  that  the  duration  of  the  permit 
(five  years)  will  be  specified  in  the 
permit.  LLCHD  has  also  provided  for  the 
inclusion  of  enhanced  monitoring  in 
permits. 

LLCHD's  regulations  do  require  the 
pennit  to  contain  a  condition 
prohibiting  emissions  exceeding  anv 
allowances  that  the  source  lawfully 
holds  under  title  IV  of  the  Act  as 
required  by  §  70.6(a)(4).  The  regulations 
also  meet  the  requirements  of 
§  70.6(a)(5)  (severability),  §  70.6(a)(6) 
(permit  provisions),  §  70.6(a)(7)  (fees), 
and  §  70.6(a)(8)  (emissions  trading).  Part 
70  also  requires  terms  and  conditions 
for  reasonably  anticipated  operating 
scenarios  to  be  included  in  the  permit. 
LLCHD's  ndes  require  that  the  terms 
and  conditions  of  each  alternative 
scenario  meet  all  the  requirements  of 
part  70.  Section  70.6(a)(10)  requires  the 
permit  to  contain  terms  and  conditions, 
if  the  permit  applicant  requests  them, 
for  the  trading  of  emissions  increases 
and  decreases  at  the  facility.  LLCHDs 
regulations  fulfill  this  requirement. 

Part  70  also  has  federally  enforceable 
requirements  for  the  terms  and 
conditions  in  a  part  70  permit  at 
§  70.6(b),  compliance  requirements  at 
§  70.6(c).  and  emergency  provisions  at 
§  70.6(g).  LLCHD's  regulations  comply 
with  these  requirements. 

LLCHD's  program  provides  for  general 
permits  in  Article  2.  section  9.  In 
section  9(B).  the  director  will  identify 
criteria  by  which  sources  may  qunlif\' 
for  the  general  permit  as  required  hv 
§  70.6(d)(1). 

The  permitting  program  can  also  have 
provisions  for  permitting  temporary 
sources  and  for  permit  shields.  LLCHD's 
permitting  program  has  both  of  these 
options  and  meets  the  requirements  of 
part  70.  LLCHD's  program  provides  for 
operational  flexibility  and  closely 
follows  EPA's  requirements. 

The  program  does  make  provision  to 
exempt  the  listing  of  insignificant 
activities  in  permit  applications.  The 
state  has  developed  this  list,  which  will 
be  approved  in  December  1994  and  then 
adopted  by  LLCHD. 

g.  Permit  forms.  LLCHD  addres.ses 
permit  application  requirements  in 
Article  2,  sections  5  and  7  of  its 
regulations.  Within  its  rules  adequate 
procedures  are  outlined  for  the 
following:  duty  to  apply,  complete 


applications, confidential  information, 
correcting  a  permit  application, 
standard  forms,  and  compliance 
certification.  A  detailed  analysis  of  how 
the  .submittal  meets  these  part  70 
reouirements  is  included  in  the  TSD. 

n.  Permit  iiisuance.  LLCHD 
regulations  satisfy  both  the  complete 
and  timely  component  of  section  503  of 
the  Act  aiid  40  CFR  70.5(a).  Sounres  are 
required  to  submit  permit  applications 
within  12  months  after  becoming 
subject  to  the  permit  program,  or  on  or 
before  some  earlier  date  established 
under  the  LLCHD  operating  permit 
registry.  Source  pennit  applications 
must  conform  to  the  standard  LLCHD 
application  form,  and  must  contain 
information  sufTlcient  to  allow  LLCHD 
to  determine  all  applicable  requirements 
with  respect  lo  the  applicant.  An 
application  Will  be  deemed  complete 
within  60  days  of  receipt  unless  LLCHD 
finds  them  tojbe  incomplete.  LLCHD 
regulations  oily  require  notificition  of 
the  source  if  (he  application  is 
incomplete. 

LLCHD  regulations  also  require  that 
final  action  bf  taken  on  complete 
applications  within  18  months  of 
submittal  of  a  complete  application, 
except  for  initial  permit  applications 
which  are  subject  to  the  three-year 
transition  plan  set  forth  by  the  Clean  Air 
Act  Amendments  of  1990. 

LLCHD  regulations  also  require 
c;onipliance  with  public  participation 
procedures,  notification  to  affected 
states,  compl^mce  writh  all  applicable 
reiiuirements,  and  allow  for  a  4.'>-day 
period  for  EPA  objection. 

The  regulations  provide  for  priority 
on  applications  for  construction  or 
modification  under  an  EPA-approved 
preconslructiOn  review  program.  The 
operating  permit  regulations  do  not 
affect  the  requirement  that  any  source 
have  a  preconstruction  permit  under  an 
EPA-approved  preconstruction  review 
program.  The  program  also  provides 
that  permits  being  renewed  are  subject 
to  the  .same  procedural  requirements, 
includir.g  those  for  public  participation 
and  affected  spate  and  EPA  review  that 
apply  to  initial  permit  i.ssuanre.  The 
operating  permit  program  provides  for 
administrative  amendments  which  meet 
the  requiremeints  of  the  Federal  rule. 

Permit  modjiFication  processing 
procedures  arb  equivalent  to  Federal 
requirements  tis  they  provide  for  the 
same  degree  of  permitting  authoritv, 
hPA,  and  affe^ed  state  review  and 
public  participation. 

The  program  satisfies  all  but  one  of 
the  Federal  minor  permit  modification 
procedures.  The  Federal  permit  rule 
requires  that  i  title  I  modification  not  be 
processed  as  ^  minor  permit 


modific?ation.  The  LLCHD  rules  (see 
section  15(C)(l)|e))  require  that  the 
activity  not  be  a  modification  whicii 
requires  a  construction  permit  under 
.section  17;  this  se<;tion  is  titled 
"Construciion  Permits-When  Required." 
Thus,  LLCHD  is  required  to  include  a 
reference  in  section  15(C)(1)(e)  referring 
to  section  19,  "Prevention  of  Significant 
Deterioration,"  and  section  18,  "New 
Source  Performance  Standards,"  sinc^ 
activities  under  these  chapters  could  be 
consiaered  title  I  modifications. 

The  origin  of  the  LLCHD  rule  is  in 
title  129  of  the  state  rule.  The  state  has 
proposed  rule  changes  for  adoption  in 
December  1994  to  correct  this 
deficiency.  As  with  all  other  rules 
adopted  by  the  state.  LLCHD  will 
incorporate  this  change  approximately 
two  months  afterward  and  therefore 
fulfill  all  minor  pennit  modification 
requirements.  This  change,  along  with 
the  modification  of  "applicable 
requirement,"  will  be  required  before 
the  EPA  will  grant  approval  for  the 
program. 

The  program  provides  for  promptly 
sending  to  EPA  any  notice  that  LLCHD 
refuses  to  accept  all  recommendations 
of  an  affected  state  regarding  a  proposed 
minor  permit  modification.  In  addition, 
the  program  provides  that  the 
permitting  authority  may  approve,  but 
may  not  is.sue,  a  final  permit 
modification  until  after  EPA's  45-day 
review  period  or  until  the  EPA  has 
notified  the  permitting  authority  that 
the  EPA  will  not  obje<.t  to  issuance, 
whichever  is  first. 

The  LLCHD  program  provides  for 
minor  pennit  modification  group 
processing  which  meets  the  Federal 
(jiteria.  Specifically,  the  program 
provides  that  any  application  for  group 
processing  must  meet  permit 
application  requirements  similar  to 
those  outlined  in  §  70.7(e)(3).  and  also 
provides  for  notifying  the  EPA  and 
affected  states  of  the  reque.sted  permit 
modification  within  five  working  davs 
of  receipt  of  an  application 
demonstrating  that  the  agj:r'^ate  of  a 
source's  pending  applications  equals  or 
exceeds  the  threshold  level. 

Significant  modification  proi;edures 
are  defined  in  a  manner  that  parallels 
Federal  provisions.  TTie  submittal's 
program  description  commits  to 
completion  of  review  of  the  majority  of 
significant  permit  modifications  within 
nine  months  after  receipt  of  a  complete 
application. 

h  I  Permit  reopenings.  LLCHD 
provides  that  a  permit  is  to  be  reopened 
and  revised  when  additional  appliunble 
requirements  become.appLicable  to  a 
major  source  with  a  remaining  permit 
term  of  three  or  more  vears.  and  th.nf 


such  a  reopening  is  to  be  completed 
within  18  months  after  promulgation  of 
the  applicable  requirement.  In  addition, 
the  proceedings  to  reop>en  a  permit  will 
follow  the  sjime  procedures  that  apply 
to  initial  issuance,  will  affect  only  those 
parts  of  the  permit  for  which  cau.se  to 
reopen  exists,  and  will  ensure 
reopenings  are  made  as  expeditiously  as 
practicable.  The  nJe  provides  that  at 
least  30  days'  advance  notice  must  lie 
given  to  the  permittee  for  reopenings 
and  that  notice  will  be  given  of  the 
intent  to  reopen  the  permit. 

[2]  Off-permit  revisions.  LLCHD  has 
elected  to  not  allow  off-permit  activities. 

/  Compliance  trnckrng  and 
enforcement.  The  requirement  for 
proposed  compliance  tracking  and 
enforc:ement  reporting  has  been  met  by 
the  LLCHD.  This  reporting  will  be 
accomplished  by  providing  enforcement 
information  to  the  state  monthly  for 
subsequent  monthly  entry  into  the 
Aerometric  Information  Retrieval 
System.  The  proposed  enforcement 
program  will  consist  of  source 
inspection.  sur\'eillance,  response  to 
complaints,  permit  application  review, 
and  enforcement  responses.  Proposed 
enforcement  authorities  mirror  the 
state's  and  meet  the  requirements  of 
tj  70  11.  These  responses  include  permit 
modification,  permit  revocation, 
stipulation,  administrative  orders, 
injunctive  relief,  civil/criminal  refemil. 
and  referral  to  the  EPA. 

;.  Public  portiripatinn,  EPA  and 
affected  States  review.  LLCHD's 
submittal  ensures  thjl  ali  permit 
applications  are  available  to  the  piiWic. 
All  requirements  are  included  to  ensure 
that  each  concerred  citizen  will  be 
aware  of  proposed  and  final  pemiit 
actions.  This  includes  the  commitn;«  nf 
to  keep  a  record  of  proceedings  tha!  will 
allow  citizens  to  object  to  a  permit  up 
to  60  days  after  the  EPA  review  period. 

LLCHD  has  adopted  rules  that  ensure 
mutual  review  by  affected  states  and  the 
EPA.  LLCHD  w  ill  not  issue  a  pennit 
when  it  is  objected  to  in  ait  ordapi  e 
with  §  70.8(c). 

4  Fee  Demonstration 

LLCHD  has  elected  Ic  collw-t  ihi^ 
presumptive  minimum  plus  CPI 
(currently  S30.07)  in  accordance  uijh 
part  70  to  cover  direct  and  indirecf  j.o^t- 
of  developing  and  administering  its 
program. 

The  submittal  states  that  a  sjjft  iii. 
title  V  fund,  with  individual  billing 
codes  for  this  program,  will  be  created 
Article  2.  section  29  of  the  LLCHD 
regul.itions  directs  all  mocevs  ( u!!Lt:it.-d 
from  ihe  permit  fees  to  he  made  psyahji' 
to  LLCHD  and  to  be  credited  fn  l.'sc  .-...- 
Pollution  Control  Fund. 
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Part  70  also  requires  permitting 
authorities  to  submit  periodic 
accounting  reports  to  EPA.  Upon  further 
guidance  by  EPA.  LLCHD  will  be 
requested  to  submit  these  reports. 

LLCHD's  submittal  included  a  list  of 
sources  and  the  amount  of  fees  that  it 
expects  to  collect  in  the  first  year  from 
each  source  as  part  of  its  fee 
demonstration  ($379,122).  LLCHDs 
year-to-year  estimates  of  resources  by 
major  activities  adequately  satisfies  the 
four-year  projection. 

5.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Acid  rain.  The  legal  requirements 
for  an  approval  under  the  title  V 
operating  permits  program  for  a  title  IV 
program  were  cited  in  EPA  guidance 
distributed  on  May  21, 1993.  entitled 
"Title  V — Title  IV  Interface  Guidance 
for  States."  The  LLCHD  has  met  the  five 
major  criteria  of  this  guidance  which 
include  legal  authority,  regulatory 
authority,  forms,  regulatory  revisions, 
and  a  commitment  to  acid  rain 
deadlines.  The  LLCHD  has  adopted  by 
reference  40  CFR  part  72. 

b.  Section  112.  The  spe<:iric  title  V 
program  approval  criteria  with  respect 
to  section  112  provisions  are 
enumerated  in  a  memorandum  from 
John  Seitz,  Office  of  Air  Quality 
Planning  and  Standards,  dated  April  13, 
1993.  LLCHD  has  met  these  criteria  as 
described  in  the  following  topics: 

ID  Section  112(d).  (f).  and  (hj.-EPA 
emissions  standards.  In  accordance  with 
part  70,  LLCHD  will  not  issue  any 
permit  (or  permit  revision  addressing 
any  emissions  unit  subject  to  a  newly 
promulgated  section  112  standard) 
unless  it  would  ensure  compliance  with 
all  applicable  section  112  standards. 
Additionally,  part  70  permits  will  be 
reopened  which  have  three  or  more 
years  remaining  before  their  expiration 
date  to  incorporate  any  newly 
promulgated  standard  (section  70.7 
(OdKi)). 

(2)  General  provisions.  The  Seitz 
memorandum  notes  that  the 
implementation  of  all  current  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  (NESHAP)  standards  and 
future  maximum  achievable  control 
technology  (MACT)  (and  residual  risk) 
standards  includes  the  implementation 
of  any  "general  provisions  '  that  EPA 
develops  for  these  standards.  Initial  title 
V  approval  must  ensure  that  states  will 
tarn.-  out  these  provisions  as  in  effect  at 
the  time  of  any  permit  issuance  or 
revisions.  EPA  adopted  the  40  CFR  part 
63,  subpart  A  General  Provisions  on 
February  28.  1994.  Neither  the  stale  nor 
Lincoln-Lancaster  has  had  an 
opportunity  to  adopt  these  provisions  to 


date.  However,  the  intention  is  to  adopt 
all  applicable  requirements  as  noted  in 
the  general  program  description.  EPA 
thus  considers  this  requirement  to  be 
met. 

(31  Section  1 1 2  (g)-Case-by-Case 
MACT  for  modified/constructed  and 
reconstructed  major  toxic  sources.  The 
agency  proposes  to  require  best 
available  control  technology  for  new 
and  modified  sources  of  air  toxics.  In 
the  absence  of  any  EPA  guidance/ 
regulations  defining  case-by-case  MACT 
procedures  and  methods  for 
determining  agency  equivalency  of 
Federal  requirements  at  the  time  of 
agency  program  submittal,  the  agency's 
submission  should  be  adequate  for  the 
interim.  LLCHD's  intent  is  to  adopt 
Federal  air  toxic  regulations 
expeditiously. 

(4)  Section  112  (i)(5h-early  reductions. 
LLCHD  has  adequate  provisions  for 
implementation  of  this  program  by 
adopting  by  reference  40  CFR  part  63. 
subpart  D.  early  reduction  compliance 
extension  rules,  promulgated  in  the 
Federal  Register  on  December  29.  1992. 
To  date,  no  source  in  the  agency  area 
has  made  a  commitment  to  participate 
in  the  early  reductions  program.  The 
agency  provides  for  incorporating 
alternative  emission  limits  into  permits 
in  section  8.  paragraph  (B)(3). 

(5)  Section  1 12(il-case-by-case  MACT 
hammer.  It  is  the  agency's  intent  to 
make  case-by-case  MACT 
determinations  and  to  issue  permits  to 
subject  sources  in  accordance  with  the 
section  112(j)  requirements.  Section 
7(B)(2)  requires  newly  subject  sources  to 
file  a  permit  application  within  12 
months  of  first  becoming  operational  or 
otherwi.se  subject  to  the  title  V  program. 
Se<:tion  7(B)(3)  requires  sources  subject 
to  section  28  (MACT)  to  submit  a  permit 
application  within  12  months  of 
becoming  operational.  The  agency 
would  make  its  ca.se-by-case  MACT 
determination  after  receipt  of  the  permit 
application  and  prior  to  permit 
issuance. 

(61  Section  1 12(ll-State  air  tn.\ic.s 
programs.  The  EPA  intends  to  delegate 
authority  for  existing  section  112 
standards  under  the  authority  of  section 
112(1)  concurrent  with  approval  of  the 
title  V  program.  It  is  expected  that  the 
agency  will  request  delegation  of  future 
112  standards/rules  in  accordance  with 
the  adoption-bv-refercnce  procedures  in 
40  CFR  part  63.  subpart  E.  §63.91.  Since 
the  agency  has  already  adopted  by 
reference  the  section  il2(i)  early 
reduction  rule  (Section  27).  EPA 
anticipates  delegating  this  authority 
concurrent  with  title  V  approval. 

(7)  Section  1 12(r)-acciaental  release 
plans.  The  agency  has  provided  for  the 


section  112(r)  requirements  in  its  rules 
in  section  8(K).  The  permit  of  a  source 
subject  to  the  requirements  of  section 
112(r)  will  contain  a  requirement  to 
register  the  plan;  verification  of  plan 
preparation  and  submittal  to  the  state 
(NDECy.  the  .state  Emergency  Response 
Commission,  and  any  local  emergency 
planning  committee;  and  will  require  an 
annual  certification  in  accordance  with 
section  7(B).  that  the  risk  management 
plan  is  being  properly  implemented. 
The  permit  application  requires  a 
schedule  of  compliance  for  sources  that 
are  not  in  compliance  with  all 
applicable  requirements  at  the  time  of 
permit  issuance:  section  7,  paragraph 
(F)(2).  The  permit  requirement  lor  a 
compliance  schedule  is  listed  in  section 
8.  paragraph  (L)(3). 

B.  Options  for  Approval/Disapproval 
and  Implications 

The  EPA  is  proposing  to  grant 
approval  to  the  operating  permits 
program  submitted  by  the  LLCHD  on 
November  12.  1993.  and  modified  on 
June  15.  1994.  Prior  to  final  action. 
LLCHD  must:  (1)  Render  a  modification 
of  the  definition  "applicable 
requirement."  and  (2)  modify  the 
provisions  related  to  title  I 
modifications. 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  .section 
112(1)(5)  approval  requirements  for 
delegation  of  .section  112  standards  as 
promulgated  by  EPA  as  they  apply  to 
part  70  sources.  Section  112(l)(.'i) 
requirtfs  that  the  LLCHD  program 
contain  adequate  authorities,  adequate 
resources  for  implementation,  and  an 
expeditious  compliance  schedule, 
which  are  al.so  requirements  under  part 
70.  Therefore,  the  EPA  is  also  proposing 
to  grant  approval  under  section  112(l){.'i) 
and  40  CFR  63.91  of  LLCHD's  program 
for  receiving  delegation  of  section  112 
standards  that  are  unchanged  from 
Federal  standards  as  promulgated.  This 
program  for  delegations  only  applies  to 
sources  covered  by  the  part  70  program. 

III.  Administrative  Requirements 

A.  Bequest  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  proposed  rule.  Copie.^ 
of  LLCHD's  submittal  and  other 
information  relied  upon  for  the 
proposed  interim  approval  are 
contained  in  a  docket  maintained  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwi.se 
considered  by.  EPA  in  the  development 
of  this  proposed  rulemaking.  The 
principal  purposes  of  the  docket  are: 


1,  To  allow  interested  parties  a  means 
to  identify  and  locate  documents  for 
participating  in  the  rulemaking  process; 
and 

2.  To  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  March  2. 
1995. 

B.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

1.  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  state,  local,  or 
tribal  governments  or  communities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

3.  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligation  of  recipients  thereof;  and 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

C.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  Federal 
agencies  must  obtain  the  OMB  clearance 
for  collection  of  information  from  10  or 
more  non-Federal  respondents. 

D.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Interim  approvals  imder  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  approve 
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requirements  that  the  state  is  already 
imposing.  Therefore,  because  the 
Federal  operating  permits  program 
approval  does  not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-state  relationship 
under  the  Act,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Act  forbids  EPA  to  base  its  actions 
concerning  operating  permits  programs 
on  such  grounds.  Union  Electric  Co.  v. 
U.S.  E.P.A.,  427  U.S.  246.  256-66  (S.Ct 
1976);  42  U.S.C.  7410(a)(2).  If  the 
interim  approval  is  converted  to  a 
disapproval,  it  will  not  affect  any 
existing  LLCHD  requirements  applicable 
to  small  entities.  Federal  disapproval  of 
the  submittal  does  not  affect  its  state 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  LLCHD 
requirements  nor  does  it  substitute  a 
new  Federal  requirement. 

List  of  Subjects  in  40  CFR  Part  70 

Air  pollution  control. 
Intergovernmental  relations,  Operating 
permits.  Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671  q. 

Dated:  January  6, 1995. 
William  Rice, 

Acting  Regional  Administrator. 
IFR  Doc.  95-2335  Filed  1-30-95:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  95-12,  RM-8559] 

Radio  Broadcasting  Services;  Hudson, 
Texas 

AGENCY:  Federal  Communications 
Commission, 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Phil 
Parr  proposing  the  allotment  of  Channel 
242A  to  Hudson,  Texas,  as  the 
community's  first  local  aural 
transmission  service.  Channel  242A  can 
be  allotted  to  Hudson  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 


without  the  imposition  of  a  site 
restriction.  The  coordinates  for  Channel 
242 A  at  Hudson  are  31-23-50  and  94- 
46-15. 

DATES:  Comments  must  be  filed  on  or 
before  March  20, 1995,  and  reply 
comments  on  or  before  April  4, 1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Phil  Parr,  1604  Southwood. 
Luflcin,  Texas  75905  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
95-12.  adopted  January  18, 1995,  and 
released  January  26,  1995.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NVV.  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street.  NW,  Suite  140. 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Pules 

Division.  Mass  Media  Bureau. 

IFR  Doc.  95-2364  Filed  1-30-95:  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  95-13,  RM-85661 

Radio  Broadcasting  Services;  Tower 
Hill,  Illinois 

AGENCY:  Federal  Communications 
Commission. 
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action:  Proposed  rule. 


SUMMARY:  This  document  requests 
(oniments  on  a  petition  filed  by  Randal 
J.  Miller,  requesting  the  allotment  of 
C'hannel  252A  to  Tower  Hill.  Illinois,  as 
that  community's  first  local 
transmission  ser\  ice.  Channel  252A  can 
be  allotted  to  Tower  Hill  in  compliance 
with  the  Commi.ssion's  minimum 
di.stance  separation  requirements  with  a 
site  restriction  of  9  kilometers  (3.8 
miles)  south.  The  coordinates  for 
Channel  252A  at  Tower  Hill  are  .North 
Latitude  39-18-27  and  West  Lonnitud*' 
HR-^'i9-22. 

DATES:  Conmienfs  must  be  filed  on  or 
lurfore  March  20,  199.5,  and  reply 
(  otnments  on  or  before  April  4,  1995. 

ADDRESSES:  Federal  Communications 
(iunimission,  Washington,  D.C.  205,54. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  ser\'e  ttie 
petitioner,  or  its  counsel  or  consultant, 
iis  follows:  Randal  J.  Miller.  Ill  West 
Main  Cro.ss,  P.O.  Box  169,  Taylor\illu. 
Illinois  62568  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

.Naiicv  J.  Walls,  Mass  Media  Bureau. 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  T*iis  is  a 
NViiopsis  of  the  Commission's  Nntictf  of 
Fro  posed  Rule  Making.  MM  Do<.ket  No. 
05-13,  adopted  January  18.  1995.  and 
reiea.sed  Ianuar>-  26.  1995.  The  full  text 
t)f  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
KclcrencR  Center  (Room  239),  1919  M 
Street.  NW.  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
he  purchased  from  the  Commission's 
(opy  contractors,  international 
Transcription  Service.  Inc.,  (202)  857- 
1800.  1919  M  Street,  NW,  Room  246.  or 
2100  M  Street,  NW,  Suite  140, 
Wnshinglon.D.C.  20037. 

I'rovisions  of  the  Regulatory 
rievibilify  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Kiile  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
(^onmiission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
Sei-  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parti;  i;ontacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Ffuioral  C>)mmunications  Commission. 

I<>hn  A.  Karousos. 

Chief.  Allocations  Branch.  Policy  and  flu/e.s 

Division.  Mass  Media  Bureau. 

|FR  Doc.  95-2363  Filed  1-30-95;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1516  and  1552 
[FRL-5147-4] 

Acquisition  Regulation 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  EPA  Acquisition  Regulation 
(KPAAR)  coverage  on  cost-plus-award 
fee  (CPAF)  contracts.  The  propo.sed  rule 
is  necessar\'  to  update  and  clarify  EPA 
policy  regarding  CPAF  contracts,  and  to 
give  Contracting  Officers  greater 
flexibility  in  tailoring  award  fee  plans  to 
individual  contracts. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  March  2,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Environmental  Prot>:ction  Agency. 
Office  of  Acquisition  Management 
(3802F),  401  M  Street  SW,  VVashin^ton. 
DC  20460,  Attn:  Louise  Senzel  (202) 
260-6204. 

SUPPLEMENTARY  INFORMATION; 

A.  Background 

This  proposed  rule  replaces  .sections 
1516.404-270  through  1516.404-274 
and  deletes  1516.404-275  through 
1516.404-2710  of  the  EPAAR  EPA  has 
determined  that  cod'fication  of  the 
.Agency's  procedures  for  the  award  fee 
process  is  unnecessary'  since  these 
procedures  are  internal  to  EPA. 
Consequently.  EPA  will  include  these 
internal  procedures  in  an  Agency 
Directive.  Internal  procedures  are  those 
which  encompass  any  aspect  of 
prei>aring.  establishing,  modifying,  and 
administering  the  award  fee  plan.  The 
revised  EPAAR  will  only  state  the 
Agency's  general  policy  and  objectives 
in  using  award  fee  contracts. 

Award  fee  may  be  earned  onlv  when 
the  contractor's  performance  is  rated 
above  satisfactory  or  excellent.  No 
award  fee  may  be  earned  if  performance 
is  rated  satisfactory  or  unsatisfacton,'. 
This  approach  to  cost-plus-award-fee 
contracts  is  designed  to  motivate 
contractors  to  achieve  excellent 
performance  and  to  improve  co.st-plus- 
award-fee  contracting  at  EPA. 
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Section  1516.405  is  revised  and 
§  1552.216-75  is  added  to  address  base 
and  award  fee  limitations  in  accordance 
with  the  FAR.  Section  1552.216-70  is 
revised  to  clarify  EPA's  policy  on  the 
payment  of  fee  under  CPAF  contracts. 

B.  Executive  Order  12866 

This  is  not  a  major  rule  as  defined  in 
Executive  Order  12866;  therefore,  no 
review  is  required  by  the  Office  of 
Management  and  Budget  (0MB). 

C.  Paperwork  Reduction  Act 

The  proposed  rule  does  not  contain 
any  recordkeeping  or  information 
collection  requirements  that  require  the 
approval  of  OMB  under  44  U.S.C  3501 
et  seq. 

D.  Regulatory  Flexibility  Act 

The  proposed  rule  will  not  have  an 
impact  on  small  entities  within  the 
meaning  of  the  Regulator*'  Flexibility 
Act,  5  U.S.C.  601  et  seq.  since  it  does 
not  impose  any  new  requirements  on 
contractors,  large  or  small.  The  EPA 
certifies  that  this  rule  will  not  impact 
small  entities.  Therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 

List  of  Subjects  in  48  CFR  Parts  1516 
and  1552 

Government  proturement. 

I'or  the  reasons  set  out  in  the 
preamble,  parts  1516  and  1552  of  title 
48  of  the  Code  of  Federal  Regulations 
are  proposed  to  be  amended  as  set  forth 
below: 

1.  The  authority  citation  for  parts 
1516  and  1552  continues  to  read  as 
follows: 

Authoritv:  >S(!<;  205(c).  63  St.it.  390,  as 
amended.  40  l.'.S.C.  486(c). 

PART  1516— TYPES  OF  CONTRACTS 

2.  Subpart  1516.4  is  amended  by 
revising  sections  1516.404-270  through 
1516.404-274  to  read  as  follows  and  by 
removing  sections  1516.404-275 
through  1516.404-2710. 

1516.404-270    Scope. 

This  subsection  establishes  the  EPA 
policy  for  cost-plus-award-fee  (CPAF) 
type  contracts. 

1516.404-271    Appltcabiiity. 

Contracting  Officers  shall  consider  all 
contract  actions  conforming  to  the 
limitations  of  FAR  16.404-2(c)  as 
candidates  for  award  as  a  CPAF 
contract. 

1516.404-272    Definitions. 

(a)  Performance  Evaluation  Board 
IPEB).  Group  of  Government  officials 
responsible  for  assessing  the  quality  of 


contract  performance  and 
recommending  the  appropriate  fee. 

(b)  Fee  Determination  Official. 
Individual  responsible  for  reviewing  the 
recommendations  of  the  PEB  and 
making  the  final  determination  of  the 
amount  of  award  fee  to  be  awarded  to 
the  contractoij.1 

1516.404-273    Limitations. 

(a)  No  award  fee  may  be  earned  if  the 
Fee  Determination  Official  determines 
that  contractor  performance  has  been 
satisfactory  or  less  than  satisfactory.  A 
contractor  may  earn  award  fee  only  for 
performance  rated  above  satisfactory  or 
excellent.  All  award  fee  plans  shall 
disclose  to  offerors  the  numerical  rating 
necessary  to  be  deemed  "above 
satisfactory"  or  "excellent"  for  award 
fee  purposes. 

(b)  The  base  fee  shall  not  exceed  three 
percent  of  the  estimated  cost  of  the 
contract,  exclusive  of  the  fee. 

(c)  Unearned  award  fee  may  not  be 
carried  forward  from  one  performance 
period  into  a  subsequent  performance 
period  unless  approved  by  the  EDO. 

(d)  The  payment  of  award  fee  on  a 
provisional  basis  is  not  authorized. 

1516.404-274    Waiver. 

The  Chief  of  the  Contracting  Office 
may  waive  the  limitations  in  paragraphs 
(a),  (b),  and  (c)  of  1516.404-273  on  a 
case-by-case  basis  when  unusual  or 
compelling  circumstances  exist.  The 
waiver  shall  be  supported  by  a 
justification  and  coordinated  with  the 
Procurement  Policy  Branch  in  the  Office 
of  Acquisition  Management. 

3.  Section  1516.405  is  revised  to  read 
as  follows:      1 1 

1516.405    Contract  clauses. 

(a)  The  Contracting  Officer  shall  insert 
the  clause  at  1552.216-70.  Award  Fee, 
in  solicitations  and  contracts  when  a 
cost-plus-award-fee  contract  is 
contemplated. 

(b)  The  Contracting  Officer  shall 
insert  the  clause  at  1552.216-75,  Base 
Fee  and  Award  Fee  Proposal  (XXX 
1994),  in  all  soficitations  which 
contemplate  the  award  of  cost-plus- 
award-fee  contracts.  The  Contracting 
Officer  shall  insert  the  appropriate 
percentages  in  accordance  with  FAR 
15.903(d). 

PART  1552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 


4.  Section  1552.216-70  is  revised  to 
read  as  follows: 

1552.216-70    Award  fee. 

As  prescribed  in  1516.405(a),  insert 
the  following  clause: 


AWARD  FEE  (XXX  1994) 

(a)  The  Government  shall  pay  the 
contractor  a  base  fee,  if  any,  and  such 
additional  fee  as  may  be  earned,  as 
provided  in  the  award  fee  plan 
incorporated  into  the  Schedule. 

(b)  Award  fee  determinations  made  by 
the  Government  under  this  contract  are 
unilaterally  determined  by  the  Fee 
Determination  Official  (FEX))  and  are 
not  subject  to  appeal  under  the  Disputes 
clause. 

(c)  The  Government  may  unilaterally 
change  the  award  fee  plan  at  any  time, 
via  contract  modification,  at  least  thirty 
(30)  calendar  days  prior  to  the  beginning 
of  the  applicable  evaluation  period. 
Changes  issued  in  a  unilateral 
modification  are  not  subject  to  equitable 
adjustments,  consideration,  or  anv  other 
renegotiation  of  the  contract. 

(End  of  Clause) 

5.  Section  1552.216-75  is  added  to 
read  as  follows: 

1 552.21 6-75    Base  fee  and  award  fee 
proposal 

As  prescribed  in  1516.405(b),  insert 
the  following  clause: 

BASE  FEE  AND  AWARD  FEE 
PROPOSAL  (XXX  1994) 

For  the  purpose  of  this  solicitation, 
offerors  shall  propo.se  a  combination  of 
base  fee  and  award  fee  within  the 

maximum  fee  limitation  of % 

as  stated  in  FAR  15.903(d).  Base  fee 
shall  not  exceed  3%  of  the  estimated 
cost,  excluding  fee,  and  the  award  fee 

shall  not  be  less  than %  of  the 

total  estimated  cost,  excluding  fee.  The 
combined  percentage  of  base  and  award 

fee  does  not  exceed %  of  the 

total  estimated  cost,  excluding  fee. 
(End  of  Clause) 

Dated:  January  6,  1995. 
Betty  L.  Bailey, 

Director.  Office  of  Acquisition  .Management. 
|FR  Doc.  95-2334  Filed  1-30-95;  8;45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171  and  173 
[Docket  No.  HM-199;  Notice  No.  95-4] 
RIN2137-AB35 

Enforcement  of  Motor  Carrier  Financial 
Responsibility;  Withdrawal  of  Advance 
Notice  of  Proposed  Rulemaking 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 


ACTION:  Withdrawal  of  advance  notice  of 
proposed  rulemaking. 

SUMMARY:  RSPA  is  withdrawing  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  issued  under  Docket  HM-199, 
Enforcement  of  Motor  Carrier  Financial 
Responsibility.  The  ANPRM  solicited 
comments  on  the  merits  of  a  petition 
requesting  DOT  to  promulgate  a 
regulation  to  require  each  person, 
offering  a  hazardous  material  for 
transportation  in  a  cargo  tank,  to  obtain 
proof  of  financial  responsibility  from 
the  carrier.  This  notice  removes  this 
action  ft-om  the  regulatory  agenda, 
because  there  is  sufficient  evidence  that 
carriers  are  already  complying  with 
financial  responsibility  requirements  in 
the  Federal  motor  carrier  safety 
regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  LaValle,  (202)  366-4488,  Office  of 
Hazardous  Materials  Standards. 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590- 
0001. 

SUPPLEMENTARY  INFORMATION:  In  1986. 
RSPA  received  a  petition  for  rulemaking 
(P-0093)  from  the  National  Tank  Truck 
Carriers,  Inc.  (NTTC)  requesting 
amendment  of  the  Hazardous  Materials 
Regulations  (HMR;  49  CFR  parts  171- 
180)  to  require  each  person  who  offers 
a  hazardous  material  for  transportation 
by  highway  in  a  cargo  tank  to  obtain 
documentar)'  proof  that  the  motor 
carrier  possesses  the  minimum  level  of 
financial  responsibility  currently 
prescribed  by  49  CFR  part  387.  Since 
1980,  all  motor  carriers  have  been 
required  to  provide  financial 
responsibility  in  varying  amounts  and 
forms,  usually  by  insurance  and/or 
bonding.  Federal  Highway 
Administration  (FHWA)  regulations 
require  all  carriers  to  have  appropriate 
evidence  of  financial  responsibility 
available  for  public  inspection  at  their 
principal  place  of  business  (49  CFR 
387.31).  The  Interstate  Commerce 
Commission  (ICC)  issued  conforming 
regulations  applicable  to  for-hire 
carriers  of  property  which  required  use 
of  a  form  to  be  maintained  within  the 
carrier's  public  docket  at  ICC  (49  CFR 
1043.7).  These  actions  provided 
methods  for  carriers  to  do<:ument  the 
status  of  their  financial  responsibility. 
However,  NTTC  believed  that  a  shipper 
should  have  knowledge  of  financial 
responsibility  at  the  time  it  offered  its 
shipment.  NTTC  also  referred  to  the 
lack  of  adequate  enfon:ement  staff  to 
effectively  determine  carrier  ' 

compliance.  According  to  NTTC,  a 
major  benefit  of  the  requested  change  in 
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the  regulations  would  be  the  creation  of 
a  ready  mechanism  for  a  shipper  to 
verify  a  carrier's  compliance,  without 
expenditure  of  any  government 
resources. 

ANPFM.  On  May  20,  1987,  RSPA 
published  an  ANPRM.  HM-199  [52  FR 
19116),  soliciting  comments  on  a 
number  of  questions  relating  to  the 
merits  of  the  petition  from  NTTC,  and 
whether  EKDT  should  proceed  with 
rulemaking. 

Comments  to  the  ANPRM.  Currently, 
there  is  no  provision  in  the  HMR 
requiring  shippers  to  obtain  proof  from 
motor  carriers  that  the  financial 
responsibility  requirements  in  49  CFR 
part  397  are  being  met.  A  number  of 
commenters  to  the  ANPRM  asserted  that 
public  safety  would  be  enhanced  by  the 
.shipper  obtaining  proof  of  carrier 
financial  responsibility.  Several 
commenters  pointed  out  that  some 
carriers  are  underinsured  and  that  DOT 
can  not  effectively  audit  all  carriers. 
Commenters  opposed  to  the  petition 
argued  that  it  would  require  shippers  to 
perform  an  unwarranted  enforcement 
function.  Some  stated  that  verification 
of  the  appropriate  level  of  carrier 
insurance  would  be  difficult  for  small 
shippers.  They  maintained  that  the 
proposal  would  increase  personnel 
training  and  operating  costs  and  impose 
a  recordkeeping  burden,  while  doing 
nothing  to  ensure  compliance  or 
strengthen  enforcement.  One 
commenter  concluded  that  the  proposal 
fails  to  address  carrier  underinsurance 
and  that  it  would  involve  increased 
enforcement  against  shippers  and  widen 
shipper  liability. 

RSPA  believes  that  the  concerns  in 
the  petition  are  sufficiently  addressed 
by  the  following:  (1)  the  existing 
certification  and  enforcement  practices 
of  the  ICC  and  FHWA;  (2)  expansion  of 
state  motor  carrier  inspection  programs; 
(3)  improvements  in  the  hazardous 
materials  insurance  market:  and  (4) 
development  of  new  motor  carrier 
registration  and  permitting 
requirements.  Common  and  contract 
carriers  entering  hazardous  materials 
service  must  show  evidence  of  the 
appropriate  financial  responsibility 
levels,  specified  in  part  387,  to  obtain 
operating  authority  from  the  ICC.  In 
turn,  proof  of  adequate  financial 
responsibility  is  an  essential  function  of 
FHWA's  compliance  review  process, 
specified  in  part  385,  involving  on-site 
investigation  of  carrier  operations. 
There  is  strong  evidence  that,  for  the 
most  part,  carriers  are  complying  with 
part  387  requirements,  and  that  non- 
compliance is  not  so  widespread  as  to 
constitute  a  serious  safety  problem.  For 
these  reasons,  RSPA  believes  that  no 


action  is  required  on  this  rulemaking 
action  and  NTTC's  petition  is  denied. 

In  consideration  of  the  foregoing. 
Docket  HM-199  is  hereby  terminated. 

Issued  in  Washington,  DC  on  [anuary  25. 
1995.  under  authority  delegated  in  49  CFR 
part  106,  Appendix  A. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
\taterials  Safety: 
|FR  Doc.  95-2286  Filed  1-30-95;  8:45  am) 

BILUNQ  CODE  4910-60-P 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  11  OS  and  1180 
[Ex  Parte  No.  282  (Sub-No.  19)] 

New  Procedures  in  Rail  Acquisitions, 
Mergers  and  Consolidations 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  proposing 
to  amend  its  regulations  in  order  to 
establish  more  timely  procedures  for 
major  and  significant  rail  acquisitions, 
mergers  and  consolidations.  The 
proposed  rules  will  also  shorten  the 
timeframes  for  minor  transactions  where 
appropriate. 

DATES:  Written  comments  must  be  filed 
with  the  Commission  by  March  2, 1995. 
ADDRESSES:  Send  an  original  and  15 
copies  of  comments  to:  Office  of  the 
Secretary.  Case  Control  Branch,  Attn:  Ex 
Parte  No.  282  (Sub-No.  19),  Interstate 
Commerce  Commission,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.1 

SUPPLEMENTARY  INFORMATION:  In 
response  to  criticisms  that  this  agency's 
consideration  of  applications  by 
railroads  to  acquire  other  carriers  or  to 
merge  or  consolidate  with  each  other  is 
too  slow,  we  have  reviewed  our  existing 
procedures  for  major  and  significant 
transactions,'  our  practices  in 
implementing  them,  and  the  applicable 
statutory  provisions.^  We  have  done  so 


'  A  major  transaction  involves  control  or  merger 
of  two  or  more  class  I  railroads.  49  CFR  1 1BO.Z(a). 
A  signiHcant  transaction  is  defined  at  49  CFR 
1180.2(61. 

^  Minor  transactions  are  defined  at  49  CFR 
HBO. 2(c).  Although  we  believe  that  our  current 
rules  provide  for  timely  handling  of  this  type  of 
transaction,  we  do  propose  including  minor 
transactions  under  many  of  otu  proposed  changes 
to  enhance  the  consistency  of  our  rules  and  to 


to  determine  whether  these  applications 
can  be  processed  more  quickly  while 
preserving  the  opportunity  for  (1) 
affected  persons  and  the  public  at  large 
to  participate  effectively  in  the  process; 
(2)  reasoned  consideration  of  the 
arguments  for  and  against  an 
application:  and  (3)  consideration  of 
competing  applications,  proposed 
conditions,  and  amendments  offered  by 
the  applicants  to  meet  objections  to 
proposed  transactions. 

Typically,  we  receive  a  proposed 
schedule  from  an  applicant  in  a  major 
or  significant  transaction,  publish  the 
schedule  in  the  Federal  Register. 
modify  it  based  upon  consideration  of 
comments  we  receive,  and  adopt  it. 
Most  recently,  for  example,  the 
applicants  in  Burlington  Northern  Inc. 
and  Burlington  Northern  Railroad 
Company — Control  and  Merger — Santa 
Fe  Pacific  Corporation  and  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company,  Finance  Docket  No.  32549. 
proposed  a  procedural  schedule  calling 
for  the  Commission  to  issue  a  decision 
in  430  days.  We  sought  comments  on 
the  proposed  schedule  and  adopted  one 
calling  for  the  issuance  of  a  decision  in 
535  days. 

We  have  not  always  crafted  a  time 
line  based  on  schedules  proposed  by  the 
parties  to  transactions  but  that  has 
generally  been  the  practice  in  recent 
years.  We  applied  that  practice  in 
establishing  a  schedule  and  then 
deciding  the  application  of  Rio  Grande 
Industries  to  acquire  the  Southern 
Pacific  Transportation  Company  (SPTC) 
in  185  days.  In  that  case,  Rio  Grande 
Industries,  et  al. — Control — SPTC  et  al., 
4  I.C.C.2d  834  (1988)  (Rio  Grande-SPl, 
the  Commission  processed  an 
application  that  involved  a  competing 
application  filed  by  Kansas  City 
Southern  Industries  (KCSI),  .several 
requested  conditions  and  a  number  of  ' 
embraced  abandonments,  leases, 
trackage  rights  requests,  requests  for 
authority  to  control  and  other  related 
transactions.  We  afforded  an 
opportunity  for  all  interested  persons  to 
comment  on  the  application  and  the 
inconsistent  application  of  KCSI  and  to 
propose  conditions.  We  gave  the 
applicants  an  opportunity  to  reply  to  all 
comments  on  the  application,  to 
respond  to  the  inconsistent  application, 
and  to  propose  any  modifications  to  the 
merger  in  response  to  the  comments 
filed. 

We  believe  that  the  Rio  Grande-SP 
case  offers  a  useful  model  of  a  timely 
but  fair  prooess  for  rail  mergers  and 
consolidation  proceedings.  We  propose 


that  process  for  consideration  here. 
With  that  case  in  mind,  the  .schedule  we 
propose  to  adopt  in  all  apphcations  for 
merger  and  consolidation  under  49 
U.S.C.  11343-11345  is  set  out  in 
Appendix  A  to  this  Notice.  The 
proposed  modifications  to  Parts  1105 
and  1180  are  set  out  below.  The 
proposed  schedule  calls  for  the  issuance 
of  a  decision  by  the  agency  in  both 
major  and  significant  transactions  180 
days  after  an  application  is  filed.  In 
addition  we  propose  to  shorten  the 
prefiling  notification  period  from  a 
minimum  of  3  months  for  major 
transactions  to  2  months,  which  we 
propose  to  apply  to  both  major  and 
significant  transactions. 

In  considering  the  Rio  Grande-SP 
proceeding  as  a  model,  it  is  important 
to  note  that  the  case  was  unique  in  one 
respect.  There  we  asserted  jurisdiction 
not  only  pursuant  to  our  authority  to 
consider  mergers  but  also  because  the 
sale  represented  an  effort  by  Santa  Fe 
Southern  Pacific  Corporation  (SFSP),  as 
the  beneficial  owner  of  the  SPTC,  to 
comply  with  our  orders  directing  it  to 
divest  itself  of  SPTC  following  our 
denial  of  SFSP's  application  to  acquire 
control  of  the  carrier. 

We  do  not  believe  that  factor 
precludes  us  from  processing  other 
applications  for  major  and  significant 
mergers  and  consolidations  in  a  similar 
fashion.  The  issues  that  arose  in  that 
case  are  similar  to  those  that  would 
arise  in  any  major  merger.  The  only 
relevance  of  our  divestiture  jurisdiction 
in  Rio  Grande-SP  is  that  we  cited  it  as 
one  of  the  bases  for  departing  from  the 
statutory  procedures  of  49  U.S.C.  11345 
in  order  to  establish  a  more  expedited 
schedule  than  that  set  out  in  the  statute 
and  in  our  regulations  at  49  CFR  1180. 
But  that  is  not  the  only  basis  for  our 
authority  to  depart  from  our  procedures. 

In  proposing  to  modify  the  statutory 
schedule,  we  find  authority  in  the 
exemption  provisions  of  49  U.S.C. 
10505.  We  propose  not  only  to  modify 
our  regulations  at  49  CFR  1180.4  but ' 
also  to  grant  an  exemption  for  all  major 
and  significant  acquisition,  merger  and 
consolidation  proceedings  from  the 
procedural  requirements  of  49  U.S.C. 
11344  and  11345,  and  in  their  stead 
adopt  the  schedule  set  out  in  Appendix 
A  and  the  procedures  .set  out  below. ' 
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improve  further  our  ability  to  handle  minor 
transactions  in  a  timely  and  efficient  manner. 


"The  schedule  Mt  out  in  Appendix  A  will  not 
apply  to  minor  transactions.  We  are  able  to  process 
those  transactions  more  expeditiously  using  a  more 
simplified  schedule  geared  to  the  specific 
transaction.  We  will  continue  to  establish 
procedural  schedules  for  those  transactions  on  a 
case-by-case  basis.  Our  exemption,  however,  will 
extend  to  minor  tiaiuacUons  for  procedures  s«t  out 
below  where  applicable,  except  as  noted  below. 


We  rely  upon  the  criteria  to  exempt 
transactions  set  out  at  49  U.S.C,  10505; 

ITIhe  Commission  shall  exempt ...  a 
transaction  . .  .  when  the  Commission  finds 
that  the  application  of  a  provision  of  this 
subtitle — 

(1 )  is  not  necessary  to  earn-  out  the 
transportation  polio,'  of  section  10101a  of 
this  title;  and 

(2)  either  (A)  the  transaction  or  service  is 
of  limited  scope,  or  (B)  the  application  of  a 
provi.'jion  of  this  subtitle  is  not  needed  to 
protect  shippers  from  the  abuse  of  market 
powi^r. 

The  rail  transportation  policy  (RTF) 
would  be  fostered  by  establishing  a 
more  timely  procedure  for  these 
proceedings.  Specifically,  49  U.S.C. 
10101a(2)  states  that  it  is  the  police  of 
the  United  States  Government  ".  .  .  to 
require  fair  and  expeditious  regulator^' 
decisions  when  regulation  is  required. 

We  believe  that  the  procedures  we  are 
modifying  are  of  limited  scope  within 
the  meaning  of  49  U.S.C.  10505.  Most  of 
the  statutory  standards  are  deadlines 
that  require  actions  to  be  taken  within 
a  certain  period  of  time.  Adopting  more 
expedited  procedures  does  not 
contravene  those  provisions.  The  chief 
effects  of  the  proposed  schedule  on  the 
procedures  established  in  49  U.S.C. 
1 1345  are  that  written  comments  on  the 
application  would  be  due  in  30  rather 
than  45  days,  that  the  U.S.  Department 
of  Transportation  and  the  U.S. 
Department  of  Justice  would  be  subject 
to  the  same  schedule  as  other  Federal 
agencies  and  other  parties,  and  that 
inconsistent  applications  would  have  to 
be  filed  in  75  days  rather  than  90  days. 
These  are  not  major  departures  from  the 
statutory  procedures. 

The  new  procedure  would  also 
represent  a  departure  from  our  existing 
regulations,  vihich  we  may  modify 
without  invoking  49  U.S.C.  10505.  The 
existing  regulations  call  for  the 
completion  of  the  evidentiary  record 
within  24  months  of  accepting  the 
application  in  major  transactions  and 
for  the  completion  of  the  record  within 
180  days  in  significant  transactions.  To 
the  extent  that  the  statute  sets  maximum 
time  limits  of  24  months  and  180  days, 
we  may  of  course  shorten  those 
deadlines  by  rule.  The  proposed 
schedule  calls  for  the  completion  of  the 
record  in  125  days  of  aixeptance  of  an 
application.  The  proposed  schedule 
gives  the  Commission  40  days  to  issue 
a  decision  after  the  close  of  the  written 
record  and  30  days  after  oral  argument, 
if  the  Commission  schedules  an  oral 
argument.  That  compares  with  the 
existing  standards  that  provide  that  a 
final  decision  will  be  issued  within  180 
days  after  the  conclusion  of  the 


evidentiar>'  proceeding  in  a  major 
transaction  and  within  90  days  after 
completion  of  the  evidentiary  phase  in 
a  significant  transaction. 

A  vital  element  in  carrying  out  tlie 
proposed  procedures  is  strict 
compliance  with  the  Commission's 
environmental  rules  at  49  CFR  Part 
1105.  These  rules  ensure  compliance 
with  the  National  Environmental  Policy 
Act  (NEPA),  the  Endangered  Species 
Act.  the  National  Historic  Preservation 
Act.  the  Coastal  Zone  Management  Act. 
and  other  environmental  statutes. 

Section  1105.6(b)(4)  provides  that 
environmental  assessments  will 
normally  be  prepared  in  those  mergers, 
consolidations,  or  acquisitions  of 
control  under  49  U.S.C.  11343  that 
involve  significant  changes  in  operation 
or  rail  line  abandonments  and 
constructions.  Mergers  that  do  not 
involve  abandonments  and 
constructions  or  major  operational 
changes  are  generally  e.xempt  from 
environmental  review.  However,  if  a 
merger  is  likely  to  significantly  affect 
the  environment,  NEPA  requires  that 
the  Commission  prepare  an 
environmental  impact  statement.  As  a 
result,  we  will  not  be  able  to  apply  the 
proposed  schedule  to  these  mergers,  and 
will  establish  an  alternate  schedule  that 
will  permit  compliance  with  NEPA 
without  creating  undue  delay. 

To  expedite  the  NEPA  environmental 
review  process,  we  are  requiring  that 
applicants  consult  with  the 
Commission's  Section  of  Environmental 
Analysis  (SEA)  with,  or  prior  to.  the 
filings  of  their  prefiling  notices  for  all 
mergers  involving  the  preparation  of 
environmental  documentation.  In  the 
case  of  mergers  requiring  an 
environmental  assessment,  we  are 
requiring  that  the  applicant  submit, 
with  its  application,  a  preliminan,-  draft 
environmental  assessment  (PDE.A).  We 
encourage  the  use  of  independent  third 
party  contractors  in  preparing  the 
PDEA.  This  document  shall  be  based  on 
consultations  with  SEA  and  the  various 
agencies  set  forth  in  49  CFR  1105.7(b)  of 
our  environmental  rules.  SEA  will  use 
the  PDEA  in  preparing  a  draft 
environmental  assessment  for  public 
comment. 

An  equally  vital  element  in  enabling 
the  parties  and  the  Commission  to 
adhere  to  a  more  timely  schedule  is  the 
avoidance  of  protracted  disputes 
involving  discovery.  Under  our 
proposed  procedures  any  applicant 
must  establish  a  depository  or  other 
facility  for  making  documents 
supporting  the  application  available 
promptly  to  all  interested  parties  subject 
to  the  appropriate  protective  orders. 
Immediately  upon  each  evidentiary 
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filing,  the  filing  party  shall  place  all 
relevant  documents  in  the  depository. 

The  new  schedule  is  designed  to 
provide  a  timely  decision  on  whether  a 
proposed  acquisition,  merger,  or 
consolidation  comports  with  sections 
11343  and  11344.  The  Commission  will 
also  decide  directly  related  applications, 
e.g.,  grants  of  trackage  rights,  leases,  and 
similar  transactions.  We  admonish 
applicants  to  structure  their  transactions 
so  as  to  permit  efficient  processing  of 
the  application.  If  protests  or  other 
factors  require  that  such  applications  or 
petitions  be  given  more  extensive 
consideration,  they  will  be  addressed  in 
separate  decisions  that  may  be  issued 
after  the  decision  on  the  acquisition, 
merger,  or  consolidation. 

The  only  pending  major  consolidation 
proceeding  where  the  record  has  not  yet 
been  developed  is  the  BN-Santa  Fe  case. 
Because  it  is  currently  pending,  we  will 
serve  a  copy  of  this  notice  on  all  the 
parties  on  the  service  list  in  Finance 
Docket  No.  32549.  By  this  notice,  we 
seek  comments  as  to  whether  that  case 
should  be  governed  by  the  schedule 
originally  adopted  or  the  schedule 
proposed  herein.* 

Tnis  action  will  not  significantly 
affect  either  the  quahty  of  the  human 
environment  or  conservation  of  energy 
resources. 

This  action  will  have  no  significant 
effect  on  a  substantial  number  of  small 
entities.  The  revised  rules  should  result 
in  fewer  required  filings  by  parties  in 
each  of  these  proceedings  and  to  that 
extent  our  action  should  benefit  small 
entities. 

List  of  Subjects 

49  CFR  Part  1105 

Environmental  impact  statements. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1180 

Administrative  practice  and 
procedure.  Bankruptcy,  Railroads, 
Reporting  and  recordkeeping 
requirements. 

Decided:  January  25. 1995. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Morgan,  and  Commissioners 
Simmons  and  Owen. 
Vernon  A.  Williams. 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  parts  1105 
and  1180  are  proposed  to  be  amended 
as  set  forth  below: 


PART  1105— PROCEDURES  FOR 
IMPLEMENTATION  OF 
ENVIRONMENTAL  LAWS 

1.  The  authority  citation  for  part  1105 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321,  10505.  10901. 
10903-10906.  and  11343;  16  U.S.C.  470f, 
1451,  and  1531;  42  U.S.C.  4332  and  6362(b); 
and  5  U.S.C.  553  and  559. 

2.  Section  1105.7  is  proposed  to  be 
amended  by  adding  a  sentence  to  the 
end  of  paragraph  (a)  to  read  as  follows: 

§1105.7    Environmental  reports. 

(a)  *  *  *  An  applicant  for  a  rail 
acquisition,  merger,  or  consolidation 
submitted  under  49  CFR  1180.4  must 
consult  with  the  Section  of 
Environmental  Analysis  at  the  time  of, 
or  prior  to,  filing  its  notice,  and  must 
submit  with,  or  prior  to,  its  application 
a  Preliminary  Draft  Environmental 
Assessment  as  described  in  §  1105.13. 


JMI 


<The  procedural  schedule  adopted  in  Finance 
Docket  No.  32549  was  suspended  pending  the 
outcome  of  the  Santa  Fe  Pacific  Corporation's 
shareholders'  vote,  which  is  scheduled  to  occur  on 
February  7.  1995. 


§1105.10    [Amended] 

3.  Section  1105.10,  paragraph  (b),  is 
proposed  to  be  amended  by  adding  to 
the  end  of  the  first  sentence  after 
"1105.8"  the  words  "and  a  Preliminary 
Draft  Environmental  Assessment 
submitted  by  an  applicant  pursuant  to 
§1105.13". 

4.  A  new  §  1105.13  is  added  to  read 
as  follows: 

§  1105.13    Preliminary  Draft  Environmental 
Assessment 

An  applicant  for  a  rail  acquisition, 
merger,  or  consolidation  submitted 
under  49  CFR  1180.4  must  submit  at  the 
time  of,  or  prior  to,  its  application,  a 
Preliminary  Draft  Environmental 
Assessment  (PDEA)  for  transactions 
requiring  an  Environmental  Assessment 
under  §  1105.6(b)(4).  The  PDEA  must 
contain  the  information  required  in 
§  1105.7  and  §  1105.8  and  must  be 
served  on  the  parties  designated  in 
§  1105.7(b).  The  PDEA  must  be  based  on 
consultations  with  the  Section  of 
Environmental  Analysis  (SEA)  and  the 
agencies  specified  in  §  1105.7(b).  We 
encourage  the  use  of  third-party 
consultants  in  preparing  the  PDEA.  SEA 
will  use  the  PDEA  in  preparing  a  draft 
Environmental  Assessment. 

PART  1180— RAILROAD  ACQUISITION, 
CONTROL.  MERGER. 
CONSOLIDATION  PROJECT. 
TRACKAGE  RIGHTS,  AND  LEASE 
PROCEDURES 

5.  The  authority  citation  for  part  1180 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10321, 10505, 11341, 
11343-11346;  5  U.S.C.  553  and  559;  and  11 
U.S.C  1172. 


6.  Section  1180.4  is  amended  as 
follows: 

a.  Paragraph  (a)(4)  is  revised. 

b.  Paragraph  (b)(l)introductory  text, 
the  first  sentence  is  revised  and  a  new 
sentence  is  added  after  the  first 
sentence. 

c.  Paragraph  (b)(2)  introductory  text, 
the  words  "30  days"  are  revised  to  read 
"15  days". 

d.  Paragraphs  (c)(2)(v)  through 
(c)(2)(vii)  are  redesignated  as  paragraphs 
(c)(2)(vi)  through  (c)(2)(viii)  and  a  new 
paragraph  (c)(2)(v)  is  added. 

e.  Paragraphs  (c)(7)(i)  and  (c)(7)(ii), 
the  words  "30  days"  are  revised  to  read 
"15  days". 

f.  Paragraph  (d)(l)(i)  is  revised. 

g.  In  paragraphs  (d)(l)(iii){H)  and 
(d)(l)(iii)(I)(3),  the  first  two  words  "An 
initial"  are  removed  and  the  word  "A" 
is  added  in  their  place. 

h.  Paragraph  (d)(2)  is  removed. 

i.  Paragraph  (d)(3)  is  removed. 

j.  Paragraph  (d)(4)  is  redesignated  as 
paragraph  (d)(2)  and  redesignated 
paragraphs  (d)(2)(i)  and  (d)(2)(iv)  are 
revised. 

k.  Paragraph  (e)(2)  is  revised. 

1.  Paragraph  (e)(3)  is  revised. 

7.  The  additions  and  revisions  read  as 
follows: 


§1180.4    Procedures. 

(a)  *   *   * 

(4)  The  Commission  shall  issue  a  list 
of  all  parties  to  the  proceeding  within 
40  days  of  the  application's  acceptance. 

(b)*   *   * 

(1)  Between  2  to  4  months  prior  to  the 
proposed  filing  of  an  application  in  a 
major  or  significant  transaction, 
applicants  shall  file  a  notice  with  the 
Commission.  The  applicant  shall 
initiate  consultations  with  the  Section 
of  Environmental  Analysis  upon,  or 
prior  to,  the  filing  of  this  notice.  •  •  • 

*        »        *        *        • 

(c)  *   *   * 

(2)  *   •   * 

(v)  For  transactions  requiring  an 
environmental  assessment  (EA)  under 
49  CFR  1105.6(b)(4),  the  applicant  shall 
submit  to  the  Commission  a  Preliminary- 
Draft  Environmental  Assessment 
(PDEA)  as  described  in  49  CFR  1105.13. 
***** 

(d)*  *  * 

(D*  *  • 

(i)  Time  to  file.  Written  comments  and 
proposed  conditions  must  be  filed  no 
later  than  30  days  after  an  application  s 
acceptance. 
***** 

(2)*   *   • 

(i)  All  responsive  applications  shall 
be  filed  60  days  after  acceptance  of  the 
primary  application.  No  responsive 


applications  shall  be  permitted  to  minor 
transactions. 

»        *        *     I  •        * 

(iv)  Any  petStions  for  waiver, 
clarification,  extension  of  time,  or  for 
leave  to  file  an  incomplete  application, 
or  to  rebut  the  presumption  of  a 
significant  transaction,  must  be  filed  at 
least  30  days  in  advance  of  the  filing  of 
the  responsivq  application. 

♦  •        • 

(e)*   •  • 

(2)  The  evidentiary  proceeding  will  be 
completed  in  125  days  after  the  primary 
application  is  accepted  for  a  major  or  a 
significant  transaction  and  in  105  days 
for  a  minor  trajnsaction. 

(3)  A  final  decision  on  the  primary 
application  and  all  consolidated  cases 
will  be  issued  an  40  days  after  the 
conclusion  of  the  evidentiary  record. 

•  •        *        *        * 

Note:  This  apii<«ndix  will  not  be  published 
in  the  CFR.         1 

Appendix  A— Proposed  Schedule  for  Major 
Kail  Acquisition.  Merger  and  Consolidation 
.^pplicatioa<:  Under  the  Interstate 
Coininission  Ac^ ; 

Di.sciivery  beg  Us  immediately. 


D  Dat^  Application  filed. 

D.fl5  Not  ce  of  the  iipplication   pub- 

liilfid  in  the  Federal  Register. 

D+2()  Discovery  confereme  on  appli- 

cation held. 

D+4,T  Coniaients  and  protests  due  on 

thp  application;  requested 
cqrtditions  due;  description  of 
artticipated  inconsistent  and 
reiiponsive  applications  due. 

U+Sd  Disouvery   conference   on    com- 

mbnts.  protests  and  conditions 
h0lid. 

D+7S  Inconsistent  and  responsive  ap- 

plications due.  Response  to 
ccmments.  protests,  condi- 
tiins  and  rebuttal  in  support 
of  primary  application  due. 

n+80  Discjvery  conference  on  incon- 

sii  tKnt  applications  held. 

n+90  Notice    of    acceptance    (if    re- 

qi:  ired)  of  inconsistent  and  re- 
sponsive applications  pub- 
lished in  the  Federal  Register. 

D+l()5  Kesjonse  to  inconsistent  and  re- 

spMisive  applications  due.  Re- 
buttal in  support  of  com- 
nii'fits.  protests,  and  condi- 
iiciis  to  the  primary  applica- 
fictl  due. 


D+115  Rebuttal  in  support  of  inconsist- 

ent and  responsive  applica- 
tions due. 

D+125  Briefs  due,  all  parties. 

D-»-140  Oral  Argument  (at  Commission's 

discretion). 

D+150  Voting  Conference  (at  Commis- 

sion's discretion). 

0+180  Date  for  service  of  decision. 

IFR  Doc.  95-2288  Filed  1-30-95;  8.45  ami 
BILUNG  CODE  7035-01-P 


DEPARTMENT  OF  INTERIOR 
Fish  and  Wildlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Public  Hearing  and 
Extension  of  Comment  Period  on 
Proposed  Determination  of  Critical 
Habitat  for  Lost  River  Sucker  and 
Shortnose  Sucker 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  notice  cf  public 

hearing  and  extension  of  comment 

period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  provides  notice  that  a  public 
hearing  will  be  held  on  the  proposed 
determination  of  critical  habitat  for  Lost 
River  sucker  [Dultlctcs  luxatus]  and 
shortnose  sucker  [Chasmistes 
brevirostris).  In  addition,  the  Service  has 
extended  the  comment  period.  All 
parties  are  invited  to  submit  comments 
on  this  proposal. 

DATES:  The  public  hearing  will  be  held 
from  2  to  4  p.m.  and  6  to  8  p.m.  on 
March  7.  1995,  in  Klamatii  Falls, 
Oregon.  The  comment  period,  which 
originally  was  to  close  on  January  30, 
1995,  now  closes  on  March  17,  1995. 
Any  comments  received  by  the  closing 
date  will  be  considered  in  the  final 
decision  on  this  proposal. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Oregon  Institute  of 
Technology,  College  Union  Auditorium, 
3201  Campus  Drive,  Klamath  Falls, 
Oregon.  Comments  and  materials 
should  be  submitted  to  the  U.S.  Fish 
and  Wildlife  Service,  Portland  Field 
Office,  2600  S.E.  98th  Avenue,  Suite 
100.  Portland.  Oregon  97266.  Comments 


and  materials  received  will  be  available 
for  public  inspection  diu-ing  normal 
business  hours,  by  appointment,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rollie  White  (See  ADDRESSES  section)  at 
(503)  231-6179. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Lost  River  sucker  {Deltistes 
luxatus)  and  shortnose  sucker 
[Chasmistes  brevirostris)  are  large,  long- 
lived  fishes  endemic  to  the  Upper 
Klamath  River  Basin  of  Oregon  and 
California.  Listed  as  endangered 
pursuant  to  the  Endangered  Species  Act 
of  1973  (Act)  on  July  18. 1988  (52  FR 
32145),  the  Service  proposed  to 
designate  a  total  of  approximately 
182,400  hectares  (456,000  acres)  of 
stream,  river,  lake,  and  shoreline  areas 
as  critical  habitat  for  the  shortnose 
sucker,  and  approximately  170,000 
hectares  (424.000  acres)  of  stream,  river, 
lake,  and  shoreline  areas  as  critical 
habitat  for  the  Lo.st  River  Sucker  on 
December  1. 1994  (59  FR  61744). 

Section  4(b)(5)(E)  of  the  Act  [16  U.S.C. 
1531  et  seq.)  requires  that  a  public 
hearing  be  held  if  it  is  reque.sled  within 
45  days  of  the  publication  of  the 
proposed  rule.  Public  hearing  rei^iiHr-.ts 
were  received  from  a  number  of 
requesters.  As  a  result,  the  Si;r\  ise  has 
scheduled  a  public  hearing  on  Marf;h  7. 
1995.  at  the  Oregon  Institute  of 
Technology,  College  Union  Auditorium 
in  Klamath  Falls,  Oregon.  Anyong 
wishing  to  make  statements  for  thf> 
record  should  bring  a  written  copy  of 
their  statements  to  the  hearing.  Oral 
statements  may  be  limited  in  length  if 
the  number  of  parties  present  at  the 
hearing  necessitates  such  a  limitation. 
Oral  and  written  comments  receive 
equal  consideration.  The  Sen.ice  places 
on  limits  on  the  length  of  written 
comments  or  materials  presented  at  the 
hearing  or  mailed  to  the  Service. 

The  comment  period  on  the  proposal 
was  to  close  on  January  30,  1995.  To 
accommodate  the  hearing,  the  Service 
extends  the  public  comment  pe.riod. 
Written  comments  may  now  be 
submitted  until  March  17, 1995,  to  the 
Ser\'ice  in  the  ADDRESSES  section. 
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Authority 

The  authority  for  thrs  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.) 

Dated:  January  25. 1995. 
Thomas  ].  Dwyer, 

Acting  Regional  Director.  Pegion  1.  U.S.  Fish 
and  Wildlife  Senice. 
IFK  DiiC..  95-2277  Filed  1-30-95;  8;45  am) 

BILLING  CODE  4310-6S-M 


Notices 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTME^fr  OF  AGRICULTURE 

Office  of  the  Secretary 

Stewardship  Incentive  Program; 
Determination  of  Primary  Purpose  of 
Program  Payments  for  Consideration 
as  Excludable  from  Income  Under 
Section  126  of  the  Internal  Revenue 
Code 

AGENCY:  Office  of  the  Secretary.  USDA. 
ACTION:  Notice  of  determination. 


SUMMARY:  The  Secretary  of  Agriculture 
has  determined  that  certain  Federal 
cost-share  payments  made  to 
individuals  under  the  Stewardship 
Incentive  Program  (SIP)  are  made 
primarily  for  the  purpose  of  conserving 
soil  and  water  resources,  protecting  or 
restoring  the  environment,  improving 
forests,  and  providing  a  habitat  for 
wildlife.  This  determination  is  made  in. 
accordance  with  Section  126(b)  of  the 
Internal  Revenue  Code  and  permits 
recipients  of  these  cost-share  payments 
to  exclude  them  from  gross  income  for 
Federal  income  tax  purposes  to  the 
extent  allowed  by  the  Internal  Revenue 
Service. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Cooperative  Forestry  Staff. 
Forest  Service,  USDA,  P.O.  Box  96090, 
Washington,  DC.  20090-6090,  (202) 
205-1389. 

SUPPLEMENTARY  INFORMATION:  Section 
126  of  the  Internal  Revenue  Code  of 
1954,  as  amended  by  the  Revenue  Act 
of  1978  and  the  Technical  Corrections 
Act  of  1979,  26  U.S.C.  126,  provides  that 
certain  cost-sharing  payments  made  to 
persons  under  certain  small  watershed 
programs  administered  by  the  Secretary 
of  Agriculture  which  are  determined  by 
the  Secretary  of  the  Treasury  or  his 
delegate  to  be  substantially  similar  to 
the  type  of  programs  described  in 
Section  126(a)  (1)  through  (8)  may  be 
excluded  from  the  recipients's  gross 
income  for  Federal  income  tax  purposes 
if  certain  detenninations  are  made.  One 
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such  determination  if  a  determination 
by  the  Secretary  of  Agriculture  that 
payments  are  made  "primarily  for  the 
purpose  of  conserving  soil  and  water 
resources,  protecting  or  restoring  the 
environment,  improving  forests,  or 
providing  a  habitat  for  wildlife."  To 
make  a  "primary  purpose" 
determination,  the  Secretary  evaluates  a 
cost-share  conservation  program  based 
on  criteria  set  forth  at  7  CFR  Part  14. 
Following  a  determination  by  the 
Secretary  of  Agriculture,  the  Secretary 
of  the  Treasury  must  then  determine 
that  payments  made  under  these 
conservation  programs  do  not 
substantially  increase  the  annual 
income  derived  from  the  property 
benefited  by  the  payments. 

The  Stewardship  Incentive  Program  is 
a  cost-sharing  conservation  program 
administered  by  the  Department  of 
Agriculture  under  the  authority  of  Title 
XII  of  the  Food,  Agriculture. 
Conservation  and  Trade  Act  of  1990, 
Pub.  L.  No.  101-624,  104  Stat.  3359, 
3521  (codified  at  16  U.S.C.  2103b).  The 
Commissioner  of  the  Internal  Revenue 
Service  issued  Revenue  Ruling  94-27  on 
April  11,  1994,  which  sets  forth  his 
determination  that  the  Stewardship 
Incentive  Program  is  substantially 
similar  to  the  type  of  program  described 
in  Section  126(a)(1)  through  (8),  so  that 
Section  126  improvements  made  in 
connection  with  small  watershed  and 
under  the  Stewardship  Incentive 
Program  are  within  the  scope  of  Section 
126(a)(9). 

The  Stewardship  Incentive  Program 
provides  cost-share  assistance  to  private 
nonindustrial  landowners  to  implement 
approved  forestry  practices  on  their 
forest  land.  The  conservation  objectives 
of  the  program  are  referred  to 
specifically  in  House  Conference  Report 
No.  101-916  which  provides  the 
practices  must  include  (1)  management 
of  forests  for  conservation  purposes;  (2) 
substainable  timber  production;  (3) 
protection  and  management  of 
wetlands:  (4)  management  of  native 
vegetation;  (5)  agroforestry;  (6)  forest 
management  for  energy  conservation 
purposes;  (7)  management  for  fish  and 
wildlife;  (8)  management  for  recreation; 
and  (9)  other  activities  approved  by  the 
Secretary. 

This  program  is  administered  by  the 
Forest  Service,  Department  of 
Agriculture,  through  state  forestry 
agencies  nationwide.  Each  state  forester. 


in  consultation  with  the  State  Forest 
Stewardship  Committee,  determines 
cost-share  levels,  practice  priorities,  and 
minimum  acreage  requirements.  The 
Consolidation  Farm  Service  Agency, 
Department  of  Agriculture,  provides 
administrative  assistance  by  accepting 
applications  and  arranging  for 
disbursement  of  payments.  Technical 
responsibilities  for  SIP  practices  may  be 
assigned  to  other  agencies  and  resource 
professionals  through  memoranda  for 
understanding  and  cooperative 
agreements.  The  program  regulations  are 
set  forth  at  36  CFR  part  230,  State  and 
Private  Forestry  Assistance; 
Stewardship  Incentive  Program,  Interim 
Rule. 

The  overall  goal  of  the  Stewardship 
Incentive  Program  is  to  enhance  forest 
management  on  private  lands  through  a 
long  term  commitment  to  stewardship. 
Under  this  program,  eligible  landowners 
may  receive  up  to  75  percent  cost- 
sharing  to  install  approved  practices  to: 
establish  and  manage  forests  for 
conser\'ation  and  timber  production; 
protect  forested  wetlands  and  riparian 
areas;  improve  water  quality  and  soil 
productivity;  enhance  fish  and  wildlife 
habitat;  and  establish  windbreaks.  The 
cost-share  pa>Tnents  may  not  exceed 
$10,000  per  owner  per  fiscal  year. 
Eligible  landowners  must  agree  to 
follow  a  Forest  Stewardship 
Management  Plan  developed  by  a 
professional  resource  manager  in 
accordance  with  the  landowner's  goals. 
Landowners  are  required  to  maintain 
and  protect  SIP  funded  practices  for  a 
minimum  of  10  years. 

Program  objectives  are  achieved 
through  the  development  and 
implementation  of  a  forest  stewardship 
management  plan  approved  by  a 
professional  resource  manager  for  an 
eligible  landowner.  To  obtain  approval, 
the  plan  must  include  forest 
management  practices  that  ensure  both 
forest  productivity  and  environmental 
protection  of  the  lands  to  be  treated 
under  the  management  plan.  Program 
objectives  are  further  achieved  through 
the  installation  of  approved  multi- 
resource  management  activities  aimed  at 
enhancing  management  of  nonindustrial 
private  forest  lands  for  economic, 
environmental  and  social  benefits. 

Having  carefully  examined  the 
authorizing  legislation,  regulations,  and 
operating  procedures  for  the 
Stewardship  Incentive  Program  using 
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the  criteria  set  forth  at  7  CFR  part  14, 
the  Se<:retary  of  Agriculture  has 
corjcluded  that  the  cost-share  payments 
for  implementing  approved  practkes 
under  this  program  are  made  to  eligible 
persons  primarily  for  the  purposes  of 
conserving  soil  and  water  resourc cs, 
protecting  or  restoring  the  environment, 
improving  forests,  and  providing  a 
habitat  for  wildlife. 

Determination 

As  required  by  section  12b(b)  of  the 
Intenxal  Revenue  Code,  the  authorizing 
legislation,  regulations,  and  operating 
procedures  regarding  the  Stewardship 
incentive  Program  have  been  examined 
in  accordance  with  the  cTiteria  set  out 
at  7  CFR  part  14.  Based  on  this 
examination.  I  hereby  determine  that 
those  cost-share  payments  mad»*  for 
planning  and  installing  approved 
practices  under  this  program  are 
primarily  for  the  purpose  of  conserving 
soil  and  water  resources,  protecting  or 
restoring  the  environment,  improving 
forests,  and  providing  a  habitat  for 
wildlife.  Subject  to  further 
determination  by  the  .Secretary  of  the 
Treasury,  that  payments  made  under 
these  conservation  programs  do  not 
substantially  increase  the  annual 
income  derived  from  the  property 
bei>efited  by  these  payments,  this 
determinatiMi  permits  payment 
recipients  to  exclude  from  gross  inconw. 
for  Federal  income  tax  purposes,  all  or 
part  of  the  cost-share  pajTnenfs  made 
under  said  program  to  the  extent 
allowed  by  the  Internal  Revenue 
Service. 

Dated:  January  24, 1995 
Richard  Rominger, 
Acting  Secretary  of  A^icuttum 
|FR  Doc.  95-2156  Filed  1-.30-95;  8:43  anjl 
BILUNG  COOC  341»-11-M 


Economic  Research  Service 

National  Agricultural  Cost  of 
Production  Standards  Review  Board: 
Meeting  Notice 

The  National  Agricultural  C>)s;  of 
Production  Standards  Review  Board 
will  meet  on  February  13-14.  19Q5,  in 
the  Economic  Research  Service 
Building.  1301  New  York  Avenue  NW.. 
Washington.  D.C. 

The  purpose  of  this  meeting  is  to 
discuss  general  issues  related  to  l^SDA's 
estimation  of  enterprise  costs  of 
production.  The  ftrst  session  of  the 
meeting  will  be  8:00  a.m.-12:00  noon  on 
February  13. 1995.  Subsequent  sessions 
w^ll  be  held  from  1:30  fun.-5:00  p.m. 
on  February  13.  and  8:00  a.ni.-12  noon 
on  February  14. 


All  sessions  will  be  open  to  members 
of  the  public  who  wish  to  observe. 
Written  comments  may  be  submitted 
before  or  after  the  meeting  to  Rit  hard 
Long,  Acting  Director.  ARED-ERS- 
IJSDA.  Room  314. 1301  New  York 
Avenue  NW..  Washington  DC  ZOOO."!- 
4888. 

This  meeting  is  authorized  by  7  USC 
4104,  as  amended.  For  further 
information,  contact  jim  Ryan  at  (202) 
219-0796. 
KenD«th  L.  Deavers, 
Adir.g  Administrator 
|FR  Doc.  95-2349 Filed  1-30-95;  »A!>»m\ 
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Grain  Inspection,  Packers  and 
Stockyards  Administration 

Opportunity  to  Comment  on  ttie 
Applicant  for  the  Champaign  (IN>  Area 

AGENCY:  Grain  Inspection.  Packers  and 
Stockyards  Administration  CCFP.SA). 
action:  Notice. 

SUMMARY:  GIPSA  requests  comments  on 
the  applicant  for  designatitm  lo  provide 
offic:ial  services  in  the  geographic  art-a 
currently  assigned  to  Champaign- 
Danville  Grain  Inspection  Departments, 
Inc.  (Champaign). 

DATES:  Comments  must  be  postmuiked. 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  February  28. 1995. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Janet  M.  Hart. 
Ciiief,  Review  Branch.  Compliance 
Division,  GIPSA,  USDA,  Room  1647 
South  Building,  P.O.  Box  96454. 
Washington.  DC  20090-6454. 
SprintMail  users  may  respond  lo 
[A:ATTMAIL.O:USDA.ID:A36jHART). 
ATTMML  and  FTS2000MAIL  users 
may  respond  to  !A36IHART.  Telecopier 
(FAX)  users  may  send  comments  to  the 
automatic  telecopier  machine  at  202- 
720-1015,  attention:  Janet  M.  Hart.  All 
comments  received  will  be  made 
available  for  public  inspet  lion  at  the 
above  address  located  a!  1400 
Independence  Avenue,  S.W..  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  K1.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Execiitive  Order  12866 
and  Departmental  Regulation  1512—1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  December  2, 1994,  Federal 
Register  (59  FR  61868),  GIPSA  asked 
persons  interested  in  providing  official 


services  in  the  geographic  area  assigned 
to  Champaign  to  submit  an  application 
for  designation.  Champaign,  the  only 
applicant,  applied  for  designation  to 
provide  official  inspection  services  in 
the  entire  area  currently  assigned  to 
them. 

GIPSA  is  publishing  this  notic»*  to 
provide  interested  persons  the 
opportunity  to  present  comments 
t  onceming  Champaign.  Commectersvoii' 
encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objet-tion 
lo  the  designation  of  Champaign.  AH 
conmients  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address.  Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  GIPSA  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  GIPSA  will 
send  the  applicant  written  notification 
of  the  decision. 

Authority:  Pub  L  94-5«2.  90Slal.  2»67, 
.IS  ara«nd«>d  (7  I'.S.C-  71  etseq.) 

Dated:  lanuary  2.3.  1995 
Neil  E.  Porter 

Oirfclor.  Compliance  Division 

|FR  Dot:.  95-21 15+Fiied  1-30-9.'%;  8;45  .inst 
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Designation  for  the  Frankfort  (TN)  Area 

AGENCY:  Grain  Inspection,  Packers  ami 
Slw:kyards  Administration  (GIP.SA). 

ACTION:  Notice. 

SUMMARY:  GIPSA  announces  the 
designation  of  Frankfort  Grain 
Inspet.tion.  Inc.  (Frankfort),  to  provide 
official  services  under  the  United  States 
Grain  Standards  Act,  as  amended  (Act). 
EFFECTIVE  DATES:  March  1,  1995. 

ADDRESSES:  Janet  M.  Hart.  Chief.  Review 
Branch.  Compliance  Division,  GIPSA. 
USDA.  Room  1647  South  Building,  P.O. 
Box  96454.  Washington.  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M  Hart,  telephone  202-720-a525 

SUPPtEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Depart.mental  Regulation  1512-1: 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  September  1. 1994.  Federal 
Register  (59  FR  45258),  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  geographic  area  assignetl 
to  Frankfort  to  submit  an  application  for 
designation.  Applications  were  due  by 
.September  30, 1994. 


Frankfort,  the  only  applicant,  applied 
for  designation  in  the  entire  area  they 
are  currently  assigned. 

GIPSA  requested  comments  on  the 
applicant  in  the  October  31.  1994, 
Federal  Register  (59  FR  54427). 
Comments  were  due  by  November  30. 
1994.  GIPSA  received  no  comments  by 
the  deadline. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act; 
and  according  to  Section  7(f)(1)(B). 
determined  that  Frankfort  is  able  to 
provide  official  services  in  the 
geographic  area  for  which  they  applied. 
Effective  March  1.  1995.  and  ending 
February  28, 1998.  Frankfort  is 
designated  to  provide  official  inspection 
and  Class  X  and  Class  Y  weighing 
services  in  the  geographic  area  specified 
in  the  September  1,  1994,  Federal 
Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Frankfort  at  317- 
654-4602. 

AUTHORITY:  ?\Sia.  L.  94-582,  90  Slat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  January  23.  1995 
Neil  E.  Porter 

Director,  Compiiance  Division 
IFR  Doc.  95-23taO  Filed  1-30-95:  8:45  ami 
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Opportunity  for  Designation  In  the 
Eastern  Iowa  (I A)  Area 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 


SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
triennially  and  may  be  renewed.  The 
designation  of  Eastern  Iowa  Grain 
Inspection  and  Weighing  Service.  Inc. 
(Eastern  Iowa),  will  end  July  31,  1995, 
according  to  the  Act,  and  GIPSA  is 
asking  persons  interested  in  providing 
official  services  in  the  Eastern  Iowa  area 
to  submit  an  application  for  designation. 
DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  February  28, 1995. 
ADDRESSES:  Applications  must  be 
submitted  to  Janet  M.  Hart,  Chief, 
Review  Branch,  Compliance  Division, 
GIPSA.  USDA.  Room  1647  South 
Building,  P.O.  Box  96454.  Washington. 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  applications  to  the  automatic 
telecopier  machine  at  202-720-1015. 
attention;  Janet  M.  Hart.  If  an 
application  is  submitted  by  telecopier, 
GIPSA  reserves  the  right  to  request  an 


original  application.  All  applications 
will  be  made  available  for  public 
inspection  at  this  address  located  at 
1400  Independence  Avenue.  S.W.. 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departpiental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
GIPSA'  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services. 

GIPSA  designated  Eastern  Iowa,  main 
office  located  in  Davenport.  Iowa,  to 
provide  official  inspection  services 
under  the  Act  on  August  1. 1992. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  no  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designation 
of  Eastern  Iowa  ends  on  July  31.  1995. 

The  geographic  area  presently 
assigned  to  Eastern  Iowa,  pursuant  to 
Section  7(f)(2)  of  the  Act.  which  will  be 
assigned  to  the  applicant  selected  for 
designation  is  as  follows: 

The  southern  eirea:  Bounded  on  the 
North,  in  Iowa,  by  Interstate  80  from  the 
western  Iowa  County  line  east  to  State 
Route  38;  State  Route  38  north  to  State 
Route  130;  State  Route  130  east  to  Scott 
County;  the  western  and  northern  Scott 
County  lines  east  to  the  Mississippi 
River; 

Bounded  on  the  East,  from  the 
Mississippi  River,  in  Illinois,  by  the 
eastern  Rock  Island  County  line;  the 
northern  Henry  and  Bureau  County 
lines  east  to  State  Route  88;  State  Route 
88  south;  the  southern  Bureau  County 
line;  the  eastern  and  southern  Henry 
County  lines;  the  eastern  Knox  County 
line; 

Bounded  on  the  South  by  the 
southern  Knox  County  line;  the  eastern 
and  southern  Warren  County  lines;  the 
southern  Henderson  County  line  west  to 
the  Mississippi  River;  in  Iowa,  by  the 
southern  Des  Moines,  Henry,  Jefferson, 
and  Wapello  County  lines;  and 

Bounded  on  the  West  by  the  western 
and  northern  Wapello  County  lines;  the 
western  and  northern  Keokuk  County 
lines;  the  western  Iowa  County  line 
north  to  Interstate  80. 

The  northern  area:  Bounded  on  the 
North,  in  Iowa,  by  the  northern 


Delaware  and  Dubuque  County  lines;  in 
Illinois,  by  the  northern  Jo  Daviess, 
Stephenson,  Winnebago,  Boone. 
McHenry.  and  Lake  County  lines; 

Bounded  on  the  East  by  the  eastern 
Illinois  State  line  south  to  the  northern 
Will  County  line;  the  northern  Will 
County  line  west  to  Interstate  55; 
Interstate  55  southwest  to  the  southern 
Dupage  County  line; 

Bounded  on  the  South  by  the 
southern  Dupage.  Kendall,  Dekalb,  and 
Lee  County  lines;  and 

Bounded  on  the  West  by  the  western 
Lee  and  Ogle  County  lines;  by  the 
southern  Stephenson  and  Jo  Daviess 
County  lines;  in  Iowa,  by  the  southern 
Dubuque  and  Delaware  County  lines; 
and  the  western  Delaware  County  line. 

Exceptions  to  Eastern  Iowa's  assigned 
geographic  area  are  the  following  export 
port  locations  inside  Eastern  Iowa's  area 
which  have  been  and  will  continue  to 
be  serviced  by  FGIS:  Cargill  Elevator; 
Continental  "B"  Elevator;  Continental 
"C"  Elevator;  Countrymark  Cooperative. 
Inc.;  and  Rialto  Elevator,  all  in  Chicago, 
Illinois. 

Interested  persons,  including  Eastern 
Iowa,  are  hereby  given  the  opportunity 
to  apply  for  designation  to  provide 
official  services  in  the  geographic  area 
specified  above  under  the  provisions  of 
Section  7(f)  of  the  Act  and  section 
800.196(d)  of  the  regulations  issued 
thereunder.  Designation  in  the  Eastern 
Iowa  area  is  for  the  period  beginning 
August  1. 1995,  and  ending  no  later 
than  July  31, 1998.  Persons  wishing  to 
apply  for  designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

AUTHORITY:  Pub.  L.  94-582,  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  etseq] 

Dated:  January  23.  1995 
Neil  E.  Porter 

Director.  Compliance  Division 
(FR  Doc.  95-2317  Filed  1-30-95:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Economic  Development 
Administation  (EDA). 


5898 
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Title:  Construction  Grant  Proposal 
and  Construction  Grant  Application. 

Form  Numbeiis):  E3>-101P  and  ED- 
lOlA. 

Agency  Approval  Number:  0610- 
0011. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  20,816  hours- 
Number  of  Respondents:  523. 

Avg  Hours  Per  Response:  88  hours. 

Needs  and  Uses:  EDA  uses  the 
information  collected  in  the 
Construction  Grant  Proposal  to  make  a 
preliminary  evaluation  of  a  proposed 
project  before  an  applicant  is  invited  to 
submit  a  Construction  Grant 
Application.  The  information  collected 
in  the  Application  is  necessary  for  EDA 
to  determine  if  applicants  meet  statutory 
and  program  requirements. 

Affected  Public:  State^  local  and  tribal 
govememnts,  and  not-for-proGt 
'  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  beneGts. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271.  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NVV,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  room 
10202,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  January  25,  1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Offictr.  Office 
of  Management  and  Organization. 
jFR  Dot    'lS-2280  Filed  1-30-95;  8:45  ami 
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Bureau  of  the  Census 

Advisory  Committee  of  the  Task  Force 
for  Designing  the  Year  2000  Census 
and  Census-Related  Activities  for 
2000-2009 

AGENCY:  Bureau  of  the  Census. 

Economics  and  Statistics 

Administration,  Department  of 

Commerce. 

ACTiOtt:  Notice  of  Pubhc  Meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended  by  Public  Law  94-409) 
Ve  are  giving  notice  of  a  meeting  of  the 
Advisory  Committee  of  the  Task  Force 
for  Designing  the  Year  2000  Census  and 


Census-Related  Activities  for  2000- 
2009.  The  meeting  will  convene  on 
Friday.  Febniary  10, 1995,  at  the  DuPont 
Plaza  Hotel,  1500  New  Hampshire 
Avenue,  N.W.,  Washington.  D.C 

The  Advisory  Committee  is  composed 
of  a  Chair,  twenty-five  member 
organizations,  and  nine  ex  officio 
members,  all  appointed  by  the  Secretary 
of  Commerce.  The  Advisory  Committee 
will  consider  the  goals  of  the  census  and 
user  needs  for  information  provided  by 
the  census,  and  provide  a  perspective 
from  the  standpoint  of  the  outside  user 
community  on  how  proposed  designs 
for  the  year  2000  census  realize  those 
goals  and  satisfy  those  needs.  The 
Advisory  Committee  shall  consider  all 
aspects  of  the  conduct  of  the  census  of 
population  and  housing  for  the  year 
2000,  and  shall  make  recommendations 
for  improving  that  census. 

DATES:  The  meeting  will  begin  at  8:30 
a.m.  and  adjourn  at  5:00  p.m.  on  Friday. 
February  10. 1995. 

ADDRESSES:  The  meeting  wilt  take  place 
at  the  DuPont  Plaza  Hotel.  1500  New 
Hampshire  Avenue.  N.W..  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  wishing  additional  information 
regarding  this  meeting,  or  who  wish  to 
subxnit  written  statements  or  questions. 
may  contact  Thomas  P.  DeCair. 
Department  of  Commerce.  Bureau  of  the 
Census.  Room  2066.  Federal  Building  3, 
Washington,  D.C.  20233.  Telephone: 
(301)457-2095. 

SUPPt.EMENTARY  INFORMATION:  The 
agenda  for  the  meeting  includes 
discussions  on  the  Final  Report  of  the 
Committee,  as  well  as  any  other  items 
that  the  Chair  and  Advisorv  Committee 
members  deem  appropriate  lor  this 
meeting.  The  meeting  is  open  to  the 
public.  A  brief  period  will  be  set  aside 
for  public  comment  and  questions. 
However,  persons  with  extensive 
questions  or  statements  for  the  rect)rd 
must  submit  them  in  writing  to  the 
Commerce  Department  official  named 
above  at  least  three  working  days  prior 
to  the  meeting. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Susan  Knight  on  (301)  457-2095. 

Dated:  January  26. 1905. 
Martha  Fams worth  Riche, 

Director  Bureau  of  the  Census. 

|FR  Doc.  95-2455  Filed  1-30-95;  Be 4 5  wbI 
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International  Trade  Administration 
[A-688-038] 

Bicycle  Speedometers  From  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administrati«>n, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  from 
a  domestic  producer,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  finding  on  bicycle 
speedometers  from  Japan.  The  review 
covers  one  manufacturer/exporter  of 
this  merchandise  sold  in  the  United 
States  for  the  period  November  1, 1992 
through  October  31.  1993.  We 
preliminarily  find  that  a  margin  of  3.62 
percent  exists  for  the  manufacturer/ 
exporter.  Cat  Eye,  Co.,  Ltd. 

We  have  preliminarily  detorraiaed 
that  sales  have  been  made  below  the 
foreign  market  value  (FMV).  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  U.S.  Customs  to  assess 
antidumping  duties  equal  to  the 
difference  between  the  United  States 
price  (USP)  and  the  FMV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  January  31. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  N.  DuBois  or  Thomas  F.  Futtner. 
Office  of  Antidumping  Compliance. 
Import  Administration.  International 
Trade  Administration.  U.S.  Depiulment 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW..  Washington. 
DC  20230;  telephone:  (202)  482-6312/ 
3814 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  22.  1972.  the 
Department  of  Treasury  published  in 
the  Federal  Register  (37  FT?  24826)  an 
antidumping  finding  on  bicycle 
speedometers  from  Japan.  On  Novemb«?r 
15.  1993.  a  domestic  manufacturer, 
Avocet.  Inc.  (Avocet),  in  acconiance 
vvilh  19  CFR  353.22(a),  requested  that 
the  Department  conduct  an 
administrative  review.  Avocet  is  iin 
interested  party  as  defined  in  section 
771{9){C)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Tariff  Act).  We  published 
a  notice  of  initiation  of  the  antidiimptsg 
duty  administrative  review  on 
December  17,  1993  (58  FR  1993).  Th.' 
Department  is  now  conducting  this 


administrative  review  in  accordance 
with  section  75^  of  the  Tariff  Act. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  bicycle  speedometers.  This 
merchandise  is  cxirrently  classifiable 
under  the  Harnionized  Tariff  Scliedule 
(HTS)  item  nuirtbers  9029.20.20, 
9029.40.80,  and  9029.90  40.  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  Our  written 
description  remains  dispositive. 

The  review  covers  the  shipments  of 
Cat  Eye  Co.,  Ltd.  (Cat  Eye),  a 
manufacturer/exporter  of  bicycle 
speedometers  during  the  period 
November  1. 1902  through  October  31 
1993. 


United  States  Price 

The  Department  used  purchase  prif:e. 
as  defined  in  section  772  of  the  Tariff 
.    Act.  to  calculate  USP.  Purchase  price 
was  based  on  the  f  o.b..  packed  price 
from  the  producer  to  an  unrelated 
Japanese  trading  company  for  sale  to  the 
United  States  under  the  name 
■'Specialized'",  or  to  the  first  unrelated 
purchaser  in  the  United  States.  We 
made  adjustments  where  applicable,  for 
foreign  inland  freight,  and  brokerage 
and  handling  charges.  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

For  its  FMV  calculation,  the 
Department  used  home  market  price,  as 
defined  in  section  773  of  the  Tariff  Act. 
since  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  on  the  packed,  delivered  price  to 
unrelated  purchasers.  We  made 
adjustments,  where  applicable,  for  post- 
sale  inland  freight,  quantity  rebates,  and 
differences  in  credit,  direct  advertising, 
and  packing  costs.  In  addition,  we  made 
a  difference-in-merchandise  adjustment, 
where  appropriate,  based  on  differences 
in  the  variable  costs  of  manufacture.  No 
other  adjustments  were  claimed  or 
allowed. 

In  our  calculations  we  utilized  anmial 
weight-averaged  FMVs  for  purposes  of 
comparison  as  in  antifriction  bearings 
from  Japan.  See  Antifriction  Bearings 
from  Japan,  et  al.;  Final  Results  of 
Administrative  Review.  58  FR  39729 
duly  26,  1993). 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of  USP 
to  FMV,  we  preliminarily  determine 
that  the  margin  for  Cat  Eye  is  3.62 
percent  for  the  period  November  1 ,  1 992 
through  October  31,  1993. 


Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  on  the  first  workdav 
thereafter.  Case  briefs  and/or  written 
comments  may  be  submitted  not  later 
than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  or  rebuttals 
to  written  comments,  limited  to  issues 
raised  in  those  comments,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication.  The  Depanment  will 
publish  the  final  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  any  comments 
submitted  or  made  during  a  hearing. 

Upon  completion  of  this 
administrative  review,  the  Department 
will  issue  appraisement  instructions 
concemmg  the  respondent  directly  to 
Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  wiUidravm  from  warehouse, 
for  consumption  on  or  after  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act;  (1)" 
The  cash  deposit  rate  for  the  reviewed 
company  will  be  that  established  in  the 
final  results  of  this  administrative 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  previous  review ,  or  the 
original  less-than-fair-value  (LTF\') 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  the  "new 
shipper"  rate  established  in  the  first 
administrative  review,  as  discussed 
below. 

On  May  25. 1993.  the  Court  of 
International  Trade  (CIT).  in  Floral 
Trade  Council  v.  United  States.  Slip  Op. 
93-79.  and  Federal-Mogul  Corporation 
and  the  Torrington  Company  v.  United 
States.  Slip  Op.  93-83,  decided  that 
once  an  "all  others"  rate  is  established 
for  a  company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  LTFV investigation 
(or  that  rate  as  amended  for  correction 
for  clerical  errors  or  as  a  result  of 


litigation)  in  proceedinjs  governed  by 
antidumping  duty  orders.  In 
proceedings  governed  by  antidumping 
findings,  unless  we  are  able  to  ascertain 
the  "all  others"  rate  from  the  Treasury' 
LTFV  investigation,  the  Department  has 
determined  that  it  is  appropriate  to 
adopt  the  "new  shipper"  rate 
established  in  the  first  final  results  of 
the  administrative  review  published  by 
the  Department  (or  that  rate  as  amended 
for  correction  of  clerical  error  or  as  a 
result  of  litigaUon)  as  the  "all  others" 
rate  for  the  purposes  of  establishing 
cash  deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  finding,  and  we  are 
unable  to  ascertain  the  "all  others"  rate 
from  the  Treasun-  LTFV  investigation, 
the  "all  others"  rate  for  the  purposes  of 
the  review  will  be  26.44  percent,  the 
"new  shipper"  rate  established  in  the 
first  final  results  of  administrative 
review  published  bv  the  Department  (47 
FR  28978.  July  2.  1982). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
tlieir  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  die  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  has  occurred  and 
the  subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  widi  section  751(a)  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)),  and  19  CFR  353  22. 

Dated:  Januan,- 16.  1993 
Susan  G.  EsBennan, 

Assistant  Secretary  for  Import 
Administration. 

[PR  Doc  95-2352  Filed  1^30-95,  B:45  ami 
BILLING  COOE  3S1fr-0S-P 


(A-670-834) 

Notice  Of  Postponement  of  Final 
Antidumping  Duty  Determination: 
Disposable  Pocket  Lighters  From  the 
Peoples  Republic  of  China 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  Januarv  31,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Anne  Osgood  or  Todd  Hansen.  Office  of 
Counter\'ailing  Investigations.  Import 
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Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  D.C.  20230; 
telephone  (202)  482-0167  or  482-1276, 
respectively. 

Case  History 

Since  our  preliminary'  determination 
in  this  investigation  on  December  5, 
1994  (59  FR  64191,  December  13,  1994), 
the  following  events  have  occurred. 

On  Decemoer  9  and  19. 1994,  counsel 
for  Cli-Claque  Company,  Ltd.  ("Cli- 
Claque")  and  counsel  for  Gao  Yao  (HK) 
Hua  Fa  Industrial  Co.,  Ltd.  ("Gao  Yao"), 
China  National  Overseas  Trading 
Corporation  ("COTCO")  and  Guangdong 
Light  Industrial  Products  Import  & 
Export  Corporation  ("GLIP"), 
respectively,  requested  a  postponement 
of  60  days  of  the  final  determination  in 
this  investigation  due  to  the  complex 
nature  of  this  investigation,  the  need  for 
additional  lime  to  gather  records  and 
information  for  verification,  and  the 
scheduling  conflicts  resulting  from 
respondents'  observance  of  Chinese 
New  Year. 

On  December  16,  1994,  PolyCity 
Industrial,  Ltd.  ("PolyCity")  filed  its 
objection  to  a  full  extension  of  the  final 
determination,  stating  it  believes  that  its 
margin  will  decrease  dramatically  in  the 
Department's  final  determination  and 
that  a  postponement  disadvantages  it  by 
delaying  proceedings.  PolyCity  had 
previously  requested  an  extension  until 
March  8,  1995. 

Postponement  of  Final  Antidumping 
Determination 

Under  Section  735(a)(2)  of  the  Tariff 
Act  of  1930,  as  amended,  ("the  Act")  (19 
U.S.C.  1673(a)(2)),  and  section  353.20(b) 
of  the  Department's  regulations  (19  CFR 
353.20(b)),  if,  subsequent  to  an 
affirmative  preliminary  determination, 
the  Department  receives  a  request  for 
postponement  of  the  final  determination 
from  the  producers  or  resellers  of  a 
significant  proportion  of  subject 
merchandise,  the  Department  will 
postpone  the  final  determination  absent 
compelling  reasons  for  denial. 

Cli-Claque,  COTCO,  Gao  Yao  and 
GLIP  collectively  account  for  a 
significant  portion  of  sales  to  the  United 
States  of  merchandise  under 
investigation  and  have  preliminarily 
been  found  to  constitute  independent 
companies  entitled  to  rates  separate 
from  the  country-wide  rate  for  PRC 
manufacturers,  producers  and/or 
exporters  of  the  subject  merchandise. 
Although  PolyCity,  which  also  has 
preliminarily  been  found  to  be  an 
independent  company  entitled  to  a 
separate  rate,  has  objected  to  a  full 


postponement,  given  the  complicated 
nature  of  this  investigation,  and  to 
ensure  a  complete  and  thorough 
verification  of  all  responses,  we  are 
postponing  our  final  determination  until 
no  later  than  April  27,  1995. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  disposable  pocket 
lighters,  whether  or  not  refillable,  whose 
fuel  is  butane,  isobutane,  propane,  or 
other  liquefied  hydrocarbon,  or  a 
mixture  containing  any  of  these,  whose 
vapor  pressure  at  75  degrees  Fahrenheit 
(24  degrees  Celsius)  exceeds  a  gauge 
pressure  of  15  pounds  per  square  inch. 
Non-refillable  pocket  lighters  are 
imported  under  subheading 
9613.10.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Refillable,  disposable 
pocket  lighters  would  be  imported 
under  subheading  9613.20.0000. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Suspension  of  Liquidation 

On  January  4,  1995,  we  published  in 
the  Federal  Register  (60  FR  436)  our 
preliminary  affirmative  determination  of 
critical  circumstances  with  regard  to 
imports  of  subject  merchandise  from 
Cli-Claque  and  COTCO,  and  with 
respect  to  manufacturers,  producers 
and/or  exporters  that  have  not 
established  their  independence  from 
central  government  control  and  to 
which  the  PRC  country-wide  rate  will 
apply.  Therefore,  we  have  directed  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  any  unliquidated  entries 
of  disposable  pocket  lighters  exported 
from  the  PRC  by  the  above-mentioned 
companies  (;.e.,  any  exporter  of  subject 
merchandise  other  than  Gao  Yao,  GLIP 
and  PolyCity)  that  are  entered  or 
withdrawn  from  warehouse  for 
consumption  on  or  after  September  14, 
1994,  which  is  90  days  prior  to  the  date 
of  publication  of  our  preliminary 
determination  in  this  proceeding.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  dumping  margins,  as 
published  in  our  preliminary 
determination  for  this  investigation. 
This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  six  copies  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
March  27.  1995,  and  rebuttal  briefs  no 
later  than  April  3,  1995.  A  hearing  will 


be  held  on  April  10.  1995,  at  9:00  am 
at  the  U.S.  Department  of  Commerce  in 
Room  1412.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  prior  to  the 
scheduled  time.  In  accordance  with  19 
CFR  353.38(b),  oral  presentations  will 
be  limited  to  issues  raised  in  the  briefs. 

We  will  make  our  final  determination 
not  later  than  April  27, 1995,  135  days 
after  the  date  of  publication  of  our 
preliminary  affirmative  determination  of 
sales  at  less  than  fair  value. 

This  notice  is  published  pursuant  to 
.section  735(a)  of  the  Act  and  19  CFR 
353.20(b)(2). 

Dated:  January  20,  1995. 
Susan  G.  Esserman. 

Assistant  Secretary  for  Import 

Adininistratinn. 

|FR  Doc.  95-2353  Filed  1-30-95;  8:45  ami 
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Determination  Not  To  Revoke 
Countervailing  Duty  Order;  Deformed 
Steel  Concrete  Reinforcing  Bar  From 
Peru 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  determination  not  to  revoke  the 
countervailing  duty  order  on  deformed 
steel  concrete  reinforcing  bar  (rebar) 
from  Peru. 

EFFECTIVE  DATE:  January  31,  1995, 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Melanie  Brown,  Offict; 
of  Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  D.C.  20230; 
telephone:  (202)482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  31, 1994.  the  Department 
published  in  the  Federal  Register  (59 
FR  54436)  its  intent  to  revoke  the 
countervailing  duty  order  on  deformed 
steel  concrete  reinforcing  bar  (rubar) 
from  Peru  (50  FR  48819;  November  27. 
1985).  Under  19  CFR  355.25(d)(4](iii), 
the  Secretary  of  Commerce  will 
conclude  that  an  order  is  no  longer  of 
interest  tc  interested  parties  and  will 
revoke  the  order  if  no  domestic 
interested  party  objects  to  revocation 
and  no  interested  party  requests  an 


administrative  review  by  the  last  day  of 
the  fifth  aimiversary  month. 

Within  the  specified  time  frame,  we 
received  an  objection  from  a  domestic 
interested  party  to  our  intent  to  revoke 
this  countervailing  duty  order. 
Therefore,  because  the  requirements  of 
19  CFR  355.25(d)(4)(iii)  have  not  been 
met,  we  will  not  revoke  the  order. 

This  determination  is  in  accordanct- 
with  19  CFR  355.25(d)(4]. 

Dated:  January  is.  1995. 
Joseph  A.  Spetriiti, 

Ocputy  Assistant  Secretary- for  Compliance. 
IFR  Doc.  95-2353  Filed  1-30-95;  8:45  am] 
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Intent  To  Revoke  Countervailing  Duty 
Orders 

AGENCY:  ImporM  Administration, 
Internationa!  Trade  .Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
countervailing  ^uty  orders. 

SUMMARY:  The  Department  of  Commerce 
Che  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  countenailing 
duty  orders  Lsttd  below.  Domestic 
interested  parties  who  object  to 
revocation  of  any  of  these  orders  must 
submit  their  coi^mients  in  writing  not 
later  than  the  last  day  of  Febniarx^  1995. 
EFFECTIVE  DATE:  Januan-  31 .  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  AUiright  or  Melanie  Brown,  Office 
of  Countervailing  Comphance.  Import 
Administration,!  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Wa.shington.  DC.  20230; 
telephone:  (202)  482-278C 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Departmejnt  may  n'voke  a 
countervailing  duty  order  if  the 
Secretarj'  of  Co^imerce  concludes  tJiat  it 
is  no  longer  of  interest  tc  interested 
parties.  Accordit^ly.  as  required  by  the 
Department's  regulations  (at  19  CFR 
355.25(d)(4)),  we  are  noticing  the 
public  of  our  intent  to  revoke  the 
countervailing  duty  orderf  listed  below, 
for  which  the  Department  has  not 
rectiived  a  requert  to  conduct  a;i 
administrative  review  for  the  most 
recent  four  consecutive  annual 
anniversary  mchths. 

\n  accordance  with  §35'..25{d)(4)(iii) 
i>f  the  Departmer^l's  regulations,  if  no 
liomestic  interested  partv  (as  defined  in 
^§  sections  355.2!fi)(3).  (i)(4).  (i)(5).  and 
(il(H)  of  the  regulations)  objects  to  the 
Ccpartment's  intisnt  to  revoke  these 
orders  pursuant  to  this  notice,  and  nf) 


interested  party  (as  defined  in  §  355. 2(i) 
of  the  regulations)  requests  an 
administrative  review  in  accordance 
with  the  Department  s  notice  of 
opportunity  to  request  administrative 
review,  we  shall  conclude  that  the 
countervailing  duty  orders  are  no  longer 
of  interest  to  interested  parties  and 
proceed  with  the  revncaticns.  However, 
if  an  interested  party  does  request  an 
administrative  revievi^  in  accordance 
with  the  Departraenl's  Ectice  of 
opportunity  to  request  adrninistrative 
review,  or  a  dp:iie.<^c  interested  party 
does  object  to  the  Department's  interil  to 
revoke  pursuanl  to  this  notice,  the 
Department  will  not  re\  Dkethe  order. 

Countervailing  Dut\  Oroers   1 


Peru:  Cotton  Stieeting  and  '  02^1/83  48  FR 
Sateen  (C-331-O01).  j     4501 

Thailand:  Malleabte  Iron  ,  C2  "i  0/89  54  FR 
Pipe  Fittings  (C-549-6C3;. ,      5439 

Opportunity  to  O'lijecl 

Not  later  than  the  la.'rt  day  of  February 
1995.  domestic  interested  partif^s  may 
object  to  the  Department  s  intent  to 
revoke  these  countervaiiine  duty  orders. 
Any  submission  objecting  to  tlie 
revocation  musi  contain  trie  name  and 
case  number  of  the  order  and  a 
statement  that  explfdns  how  the 
objecting  party  quai:5ef  as  a  domestic 
interested  party  under  t;i;  3n5.2(j)f3). 
(i)(4).  {i)(5),  or  (i){6).of  the  Departments 
regulations. 

Seven  copies  of  any  such  objections 
should  be  subimtted  to  the  Assistant 
Secretary  for  Import  Admimstratjon. 
International  Trade  .A^dniuustration. 
Room  B-099,  U.S.  Department  of 
Commerce.  14tb  Street  and  Constitution 
Avenue  NW.,  Washington.  D.C.  20230. 

This  notice  is  in  accordance  with  19 
CFR355.25(d)(4)(i) 

Hated:  Januar>-  25,  I99b. 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Cnrnpiiance 
IFR  Doc  95-2354  Filed  1-30-95;  K  45  am! 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  941256-4356] 

National  Voluntary  Conformity 
Assessment  Systems  Evaluation 
(NVCASE)  Program 

AGENCY:  National  Institul*-  of  Standards 
and  Technology.  Commerce. 

ACTION:  Notice  of  request  for  public 
ciirnnients. 


SUMMATtY:  This  is  to  advise  the  public 
that  the  National  Institute  of  Standards 
and  Technology  (NIST)  has  received  a 
request  from  the  American  National 
Standards  Institute  (ANSI)  to  have  its 
Accreditation  Program  for  Certification 
Prcjcrams  and  the  .A.NSI/RAB  American 
National  Accreditation  Program  for 
Registrars  of  Quality  Sj-stems 
recognized  under  the  NIST  National 
Voluntary'  Conformity  Assessment 
Systems  Evaluation  (N\'^„^SE)  Program 
for  specified  Eurc^ean  Union  (EU) 
Directives  and  Mexican  regulations 
relating  to  securing  I^xican 
Certification  Mark  (NOM)  certificates. 
DATES:  Comments  on  this  request  must  - 
be  ret:eived  by  March  2. 1995. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  Mr.  Robert  L. 
Cladhill.  Program  Manager,  NVCASE, 
National  Institute  of  Standards  and 
Technology,  Building  417,  Room  107. 
Caitnersburg.  MD  20899  or  by  telefax  at 
301-963-2971. 

FOR  FURTHER  INFORMATION  COKTACT: 
Either  Mr.  John  L.  Donaldson.  Chief, 
Standards  Code  and  Inforiuation,  or 
Robert  L.  GiadhiU.  N^'CASE  Program 
Manager,  in  UTiting  at  NIST.  417/107. 
Gaithersburg.  MD  20899,  b\  telephone 
at  301-975-4029  or  by  telefax  at  301- 
963-2871. 

SUPPLEMENTARY  INFORMATIOH:  NIST 
received  a  letter  from  .^NSl.  dated  May 
10,  1994  requesting  genera]  recognition 
'-iDder  the  NVCASE  procram.  Under  the 
procedures  at  15  CFR  Part  286.  NIST 
ma)  grant  recognition  tc  orgarJzations 
only  for  performing  .specific  activities 
covered  under  a  specific  mandatory 
foreign  regulatorv  requirementjs).  the 
ANSI  letter  was  acknowledged  bv  NLST 
in  a  letter  dated  July  12.  1994  In  that 
letter  ANSI  was  requested  to  submit 
additional  information  ident;f\-ing  the 
pertinent  regulatorv-  requirpjnents  for 
which  it  desires  to  gain  recognition  as 
competent  to  satisfj-  conformity 
assessmerrt  requiremenls. 

NIST  received  a  second  letter  from 
ANSI,  dated  October  21, 1994.  which 
provided  a  hst  of  general  European 
Union  Directives  and  a  reference  to 
Mexican  .NOMs.  The  two  letters  are 
reproduced  below. 
May  10. 1994 
Join:  l)oDBld<ian. 

CJiii-j.  Standardf-  Code  and  Information, 
V(7f  Zona/  Institute  of  Standards  f- 
THchnoiog}.  Buildmg  701.  Rrr.  .4fil'P. 
Gnithamhurg.  MD  20H99 
ke  Reieretice  Docket  No  9203f>3-4nr.8. 
Eslablishmeiit  ol  t.he  .National  Voiuntarv 
Conformiry  .^ssessmeni  Si-stem 
Ev&luatioD  Program 
Di-ar  John:  CongrHtulations  cm  complfiing 
and  pulilishiiiR  (59  FR  19"i:;9.  April  22.  1994' 
thi-  FiTui!  Rule  pstabhshing  the  National 
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Voluntary  Conformity  Assessment  System 
Evaluation  (NfVCASE)  Program.  ANSI 
believes  NVCASE  has  potential  to  promote 
U.S.  products'  access  to  foreign  markets 
when  foreign  governments  insist  on  U.S. 
government  assurance  that  U.S.  conformity 
assessment  organizations  are  competent  to 
satisfy  the  foreign  regulatory  requirements. 
NIST  recognition  of  ANSI's  accreditation 
service  for  certification  programs  and  the 
ANSI-RAB  American  National  Accreditation 
Program  for  Registrars  of  Quality  Systems 
could,  for  example,  help  in  the  situation 
where  the  European  Commission  requests  a 
government  assurance  of  the  competence  of 
conformity  assessment  organizations  who 
desire  to  participate  in  government  to 
government  Mutual  Recognition  Agreements. 
The  ANSI  and  ANSI-RAB  national 
accreditation  programs  are  based  on  the  same 
technical  criteria  that  generally  appear  in  the 
European  directives  relating  to  compietence 
of  notified  bodies  appointed  by  Member 
States. 

ANSI,  RAB  and  the  private  sector  have 
invested  heavily  in  establishing  the  ANSI 
and  ANSI-RAB  accreditation  programs  to 
respond  to  maike'place  needs.  The  essence  of 
both  accreditation  programs  is  an  initial  and 
on-going  assessment  of  the  competence  of  a 
conformity  assessment  activity  to 
international  criteria  in  order  to  promote  U.S. 
national  and  global  marketplace  acceptance 
of  the  work  of  the  accredited  conformity 
assessment  activities.  Through  bilateral, 
regional  and  international  discussions  with 
counterpart  national  accreditation  practices 
and  an  internationally-based  system  for 
global  acceptance  of  product  certifications 
and  quality  system  registrations.  NVCASE 
recognition  will  nicely  complement  these  on- 
going private  sector  initiatives  when  a  foreign 
government  insists  on  U.S.  government 
involvement  in  the  process. 

There,  please  consider  this  as  a  formal 
request  under  Section  286,7  for  recognition  of 
the  ANSI  Accreditation  Program  for 
Certification  and  the  ANSI-RAB  American 
National  Accreditation  Program  for  Registrars 
of  Quality  Systems.  If  NVCASE  is  not  yet 
accepting  applications  for  recognition,  then 
please  consider  this  a  notice  of  intention  to 
seek  such  recognition,  and  please  send 
whatever  forms  are  necessary  as  soon  as  they 
are  available.  Please  let  us  know  the  fees  to 
be  submitted  under  Section  286.7(a)(2).  Also, 
can  you  estimate  the  remaining  balance  to 
secure  recognition? 

Please  send  as  soon  as  possible  the 
"documented  generic  requirements  to  be 
applied  in  evaluations  related  to 
accreditation  and  recognition  within  the 
scope  of  the  program,"  mentioned  in  Section 
286.5.  Sections  286.5  and  286.6  state  that 
"generic  requirements  are  developed  with 
public  input,  and  "input  is  also  sought  from 
workshops."  To  the  extent  that  such  generic 
requirements  are  still  in  development,  ANSI 
and  RAB  offer  whatever  assistance  you  may 
find  helpful  in  organizing  workshops  or  other 
means  to  facilitate  "public  input." 

We  were  very- pleased  to  see  the  discussion 
in  the  preamble  relating  to  the  purpose  of 
NVCASE  to  limit  NVCASE  to  only  those 
procedures  necessary  to  meet  foreign 
governments'  requirements  (Section  286.1). 


NVCASE  "recognition"  procedures  should 
not  exceed  that  required  by  the  foreign 
government.  As  a  generalization,  the  criteria 
for  competence  of  European  notified  bodies 
as  contained  in  the  European  directives  are 
the  same  criteria  used  in  the  ANSI  and  ANSI- 
RAB  accreditation  programs.  There  may  be 
only  small  variations  needed  in  our 
accreditation  programs  depending  upon  any 
unique  competence  criteria  identified  in  a 
particular  European  directive.  The  European 
directives  place  the  obligation  on  Member. 
States  to  name  only  "competent"  notified 
bodies.  The  Member  States  often  (though  this 
is  not  a  requirement)  depend  uf)on  their 
relevant  national  accreditation  system  for  an 
independent  assessment  of  that  competence. 
We  see  NVCASE  essentially  creating  a 
similar  relationship  between  our 
accreditation  programs  and  the  U.S. 
government.  Based  on  our  interactions  with 
European  national  accreditation 
oi^ganizations  through  the  European 
Accreditation  of  Certification  (EAC)  and 
International  Accreditation  Forum  (lAF)  we 
have  learned  that  the  national  accreditation 
organizations'  relationships  with  their 
respective  governments  are  best  described  as 
cooperative  or  collaborative.  In  some  cases 
the  accreditation  body  is  an  agency  of 
government.  In  other  cases  it  is  a  quasi  non- 
governmental organization  whose 
reconmiendations  result  in  a  government 
accreditation.  In  some  cases  it  is  a  private 
sector  organization  whose  accreditations  are 
unilaterally  considered  by  government  in 
appointments  of  notified  bodies.  In  all  cases 
of  which  we  are  aware,  the  accreditation 
program  derives  (or  derived  daring  its  initial 
stages)  significant  public  sector  funding. 
Thus,  we  request  that  you  give  strong 
consideration  in  the  NVCASE  procedures 
applicable  to  recognizing  such  accreditation 
programs  as  ours  to  the  cooperative  and 
facilitate  relationships  that  exist  between  the 
European  national  accreditation  programs 
and  their  corresponding  governments.  Our 
European  accreditation  counterparts  are  not 
faced  with  a  "regulatory"  relationship  with 
their  governments,  but  instead  one  in  which 
the  governments  just  utilize  (to  a  greater  or 
lesser  extent  in  any  particular  Member  State) 
the  results  of  the  accreditation  in  their 
appointment  of  notified  bodies. 

We  in  the  United  States  could  undermine 
our  competitive  position  internationally 
rather  than  advance  it  if  the  NVCASE 
recognition  procedures  for  our  accreditation 
programs  generated  significant  additional 
costs  for  our  national  accreditation  programs 
that  will  have  to  be  born  by  the  accredited 
organizations  and  their  U.S.  industrial 
clients.  Our  accreditation  peers  in  Europe 
have  received  government  subsidies  for  the 
equivalent  accreditation  service.  Significant 
extra  costs  for  NVCASE  recognition  would 
just  exacerbate  this  competitive  issue  for  U.S. 
conformity  assessment  programs. 

ANSI  and  RAB  intend  to  offer  the  ANSI 
and  the  ANSI-RAB  accreditation  programs  as 
a  generic  mechanism  that  could  be  used  as 
the  competence  demonstrating  component  in 
any  particular  government  to  government 
negotiation  of  Mutual  Recognition 
Agreements.  Thus,  we  were  grateful  to  note 
that  the  NVCASE  programs  would^nly 


operate  at  the  accreditation  level  if  (among 
several  conditions)  there  is  no  satisfactory 
accreditation  alternative  available  and  the 
private  sector  has  declined  to  nietke 
acceptable  accreditation  available  (Section 
286.2(2)).  Our  programs  are  striving  to  fill 
this  need  for  an  acceptable  private  sector 
accreditation  mechanism  and  we  envision 
few,  if  any  situations  that  could  not  he 
addressed  by  our  programs.  For  NVCASE  to 
offer  an  accreditation  program  competing 
with  our  private  sector  efforts  would  be 
inappropriate  and  inconsistent  with  the 
concepts  in  OMB  Circular  A76  relating  to 
government  use  of  commercially  available 
services. 

ANSI  and  RAB  look  fonvard  to  a  close  and 
cooperative  working  relationship  with  NIST 
in  pursuing  our  common  objective  of 
assisting  U.S.  suppliers  in  meeting  foreign 
technical  regulatory  requirements  on  a  cost 
effective  basis. 

Sincerely, 
George  T.  Willingmyre,  P.E., 
Vice  President,  Washington  Operations. 

cc:  S.  Mazza 

ANSI  Board  Committee  on  Conformity 
Assessment 

G.  Lofgren,  RAB 
October  21, 1994. 

John  Donaldson, 

Chief.  Standards  Code  and  Information, 
National  Institute  of  Standards  & 
Technology,  Building  101,  Room  A-629. 
Gaithersburg,  MD  20399 
Dear  John:  This  is  an  addendum  to  our 
May  10  formal  application  for  recognition  of 
the  ANSI  Accreditation  Program  for 
Certification  Programs  and  the  ANSI-RAB 
American  National  Accreditation  Program  for 
Registrars  of  Quality  Systems  under  the 
National  Voluntary  Conformity  Assessment 
System  Evaluation  (NVCASE)  program.  Our 
original  application  is  included  for  reference 
as  Appendix  A. 

You  indicated  in  your  July  12  letter 
(Appendix  B)  that  we  should  identify  the 
foreign  regulations  for  which  our 
accreditation  programs  seek  recognition. 
Based  upon  interest  from  currently 
accredited  quality  system  registrars  and 
product  certification  programs  and  industry 
sectors  with  high  priority  for  on-going 
government  to  government  mutual 
recognition  agreement  negotiations,  the  list  of 
European  Directives  and  foreign  regulations 
is  provided  at  Appendix  C.  Please  note  that 
our  accreditation  programs  are  designed  to 
mirror  the  national  accreditation  programs  in 
Europe  and  Mexico  which  use  generic 
criteria  to  establish  the  competence  of  quality 
system  registration  or  product  certification 
programs  no  matter  what  the  industry  sector. 
Thus  we  would  expect  that  .NVCASE 
recognition  granted  for  one  program  area 
could  be  easily  extended  to  other  areas 
without  major  extra  effort  or  cost. 

You  also  noted  that  International  Guides 
relevant  to  competence  of  quality  system 
registration  and  product  certification 
accreditation  programs  are  not  yet  final. 
Because  of  the  importance  of  moving  forward 
quickly  in  the  interest  of  continued  American 
competitiveness,  ANSI  reconunends 


utilization  of  the  relevant  DRAFT  guides  in 
the  interim  period  before  the  ISO  Guides  are 
published. 

ANSI  and  the  Registrar  Accreditation 
Board  look  forward  to  taking  the  next  steps 
in  the  NVCASE  recognition  process  as  soon 
as  possible.  ;  i 

Sincerely,     | ' 
George  T.  Willingmyre,  P.E., 
Vice  President,  Washington  Operations. 
cc:  S.  Mazza 
ANSI  Board  Committee  on  Conformity 

Assessment 
G.  Lofgren 

Appendix  A— May  10. 1994  Letter. 

Appendix  B — NIST  Reply- 
Acknowledgement. 

Appendix  C 

European  Directives  and  Regulation  of  the 
government  of  Mexico  for  which  the 
American  National  Accreditation  Program  for 
Registrars  of  Quality  Systems  seeks 
recognition  under  the  National  Voluntary 
Conformity  Assessment  System  Evaluation 
(NVCASE)  program 

•  Active  Implantable  Medical  Devices 

•  Medical  Etevices 

•  Telecommunications  Terminal 
Equipment 

•  Gas  Appliances 

•  Simple  Pressure  Vessels 

•  Machinery 

•  Mexican  Regulation  relating  to  securing 
the  NOM  certificates  published  in  the 
Official  Journal  of  Mexico  June  14, 1994 

European  Directives  for  which  the  ANSI 
Accreditation  Program  for  Certification 
Programs  seeks  recognition  under  the 
National  Voluntary  Conformity  Assessment 
System  Evaluation  (NVCASE)  program. 

•  Recreational  Craft 

•  Personal  Protective  Equipment 

•  Gas  Appliances 

•  Lawnmower  Noise 
Interested  persons  should  submit 

comments  in  writing  to  the  above  address. 
Contingent  upon  oonmients  received,  NIST 
will  schedule  public  workshops  to  define 
general  and  specific  criteria  for  each  of  the 
programs  requested.  All  comments  received 
in  response  to  this  notice  will  become  part 
of  the  public  record  and  will  be  available  for 
inspection  and  copying  at  the  Commerce 
Department  Records  and  Inspection  facility, 
room  6020,  Hoover  Building,  Washington, 
DC  20230. 

Date:  January  24, 1995. 
Samuel  Kramer. 
Associate  Director. 
(FR  Doc.  95-2327  Filed  1-30-95;  8:45  am] 
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ACTION:  Notice  of  request  for  public 
comments. 


[Docket  No.  941255-4355] 

National  Voluntary  Conformity 
Assessment  Systems  Evaluation 
(NVCASE)  Program 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 


SUMMARY:  This  is  to  advise  the  public 
that  the  National  Institute  of  Standards 
and  Technology  (NIST)  has  received  a 
request  from  the  American  Association 
for  Laboratory  Accreditation  (A2LA)  to 
have  its  Laboratory  Accreditation 
Program  recognized  under  the  NIST 
National  Voluntary  Conformity 
Assessment  Systems  Evaluation 
(NVCASE)  Program  for  specified 
European  Union  (EU)  Directives  for 
electromagnetic  compatibility. 
DATES:  Comments  on  this  request  must 
be  received  by  30  days  March  2, 1995. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  Mr.  Robert  L. 
Gladhill.  Program  Manager,  NVCASE. 
National  Institute  of  Standards  and 
Technology,  Building  417.  Room  107. 
Gaithersburg.  MD  20899  or  by  telefax  at 
301-963-2871. 

FOR  FURTHER  INFORMATION  CONTACT: 
Either  Mr.  John  L.  Donaldson.  Chief, 
Standards  Code  and  Information,  or 
Robert  L.  Gladhill.  NVCASE  Program 
Manager,  in  writing  at  NIST,  417/107, 
Gaithersburg,  MD  20899.  by  telephone 
at  301-975-4029  or  by  telefax  at  301- 
963-2871. 

SUPPLEMENTARY  INFORMATION:  The 
NVCASE  procedures  at  15  CFR  Part  286 
require  NIST  to  seek  public  consultation 
when  it  receives  requests  for  evaluation. 
This  notice  therefore  is  a  solicitation  for 
comments  on  the  A2LA  request  which 
follows: 

September  9,  1994. 

Mr.  John  L.  Donaldson, 

Chief,  Standards  Code  and  Information 

Prog^m,  National  Institute  of  Standards 
and  Technology  (NIST).  Gaithersburg, 
MD  20899 

Dear  Mr.  Donaldson,  The  American 
Association  for  Laboratory  Accreditation 
(A2LA)  hereby  applies  to  NIST  to  be 
evaluated  so  as  to  be  recognized  as  a 
competently  conducted  conformation 
assessment  activity  according  to  the  rules 
and  regulations  published  in  the  Federal 
Register,  Vol.  59,  No.  78,  on  April  22. 1994. 

This  request  is  for  the  evaluation  of  the 
A2LA  laboratory  accreditation  program  in 
response  to  [(iii  *  •  •  specific  U.S. 
industrial  or  technical  need,  relative  to  a 
mandatory  foreign  technical  requirement). 

The  industrial  or  technical  need  covered  is 
for  recognition  to  accredit  laboratories  for 
testing  electromagnetic  compatibility  under 
89/336/EEC  and  telecommunications 
terminal  equipment  under  91/263/EEC. 

We  already  have  accredited  laboratories  for 
some  tests  in  this  area  but  wish  to  be  in 
compliance  with  the  EEC  requirements 
which  will  be  necessary  to  meet  the 
developing  Mutual  Recognition  Agreement 
requirements  being  developed  between  the 
U.S.  and  the  EU.  We  look  forward  to  hearing 


from  you  shortly,  giving  us  more  explicit 
instructions  on  how  we  might  proceed. 

Sincerely. 
John  W.  Locke. 
President. 

cc:  Charles  Ludolph,  DOC 

Interested  persons  should  submit 
comments  in  writing  to  the  above 
address.  Contingent  upon  the  comments 
received,  NIST  will  schedule  public 
workshops  to  define  general  and 
specific  criteria  for  the  requested 
program.  All  comments  submitted  in 
response  to  this  notice  will  become  part 
of  the  public  record  and  will  be 
available  for  inspection  and  copying  at 
the  Commerce  Department  Records  and 
Inspection  facility,  room  6020,  Hoover 
Building,  Washington.  DC  20230. 

Dated:  January  24, 1995. 
Samuel  Kramer, 
Associate  Director. 

[FR  Doc.  95-2328  Filed  1-30-95;  8:45  am) 
BILUNG  CODE  3S10-13-M 


(Docket  Number  9501 06006-6006-01 : 
Notice  2] 

National  Fire  Codes:  Request  for 
Proposals  for  Revision  of  Standards 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Commerce. 

ACTION:  Notice  of  request  for  proposals. 

SUMMARY:  The  National  Fire  ProtecUon 
Association  (NFPA)  proposes  to  revise  • 
some  of  its  fire  safety  standards  and 
requests  proposals  from  the  public  to 
amend  existing  NFPA  fire  safety 
standards.  The  purpose  of  this  request  is 
to  increase  public  participation  in  the 
system  used  by  NFPA  to  develop  its 
standards.  The  publication  of  this  notice 
of  request  for  proposals  by  the  National 
Institute  of  Standards  and  Technology 
(NIST)  on  behalf  of  NFPA  is  being 
undertaken  as  a  public  service;  NIST 
does  not  necessarily  endorse,  approve, 
or  recommend  any  of  the  standards 
referenced  in  the  notice. 
DATES:  Interested  persons  may  submit 
proposals  on  or  before  the  dates  listed 
with  the  standards. 
ADDRESSES:  Arthur  E.  Cote,  P.E., 
Secretary,  Standards  Council,  NFPA,  1 
Batterjmarch  Park.  P.O.  Box  9101, 
Quincy,  Massachusetts  02269-9101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  E.  Cote.  P.E..  Secretan.-. 
Standards  Council,  at  above  address. 
(617) 770-3000. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Fire  Protection 
Association  (NFPA)  develops  fire  safetv 
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standards  which  are  known  collectively 
as  the  National  Fire  Codes.  Federal 
agencies  frequently  use  these  standards 
as  the  basis  for  developing  Federal 
regulations  concerning  fire  safety.  Often, 
the  Office  of  the  Federal  Register 
approves  the  incorporation  by  reference 
of  these  standards  under  5  U.S.C.  552(a) 
and  1  CFRPartSl. 

Request  for  Proposals 

Interested  persons  may  submit 
amendments,  supported  by  written  data, 
views,  or  arguments  to  Arthur  E.  Cote. 
P.E.,  Secretary,  Standards  Council. 


NFPA,  1  Batterymarch  Park.  P.O.  Box 
9101,  Quincy,  Massachusetts  02269- 
9101.  Proposals  should  be  submitted  on 
forms  available  from  the  NFPA 
Standards  Administration  O^ce. 

Each  person  must  include  his  or  her 
name  and  address,  identify  the 
document  and  give  reasons  for  the 
proposal.  Proposals  received  before  or 
by  5:00  PM  local  time  on  the  closing 
date  indicated  will  be  acted  on  by  the 
Committee.  The  NFPA  will  consider  any 
proposal  that  it  receives  on  or  before  the 
date  listed  with  the  standard. 


At  a  later  date,  each  NFPA  Technical 
Committee  will  issue  a  report  which 
will  include  a  copy  of  written  proposals 
that  have  been  received  and  an  account 
of  their  disposition  of  each  proposal  by 
the  NFPA  Committee  as  the  Report  on 
Proposals.  Each  person  who  has 
submitted  a  written  proposal  will 
receive  a  copy  of  the  report. 

Authority:  15LSC272. 

Dated:  January  25, 1995. 
Samuel  Kramer. 
Associate  Director. 
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1582-1992 
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TitJe 


Fire  Prevention  Code _ 

Installation  ol  Sprinkler  Systems  „ 

Installation  ol  SpfinJcler  Systems  In  One-  and  Two-Famity  Dwellings  and  Manufactured  Homes 

Installation  of  Sprinkler  Systems  in  Residential  Occupancies  Up  to  and  Includtng  Four  Stories  in  Height 

Installation  ol  Centrifugal  Fire  Pumps  „ „ 

Oit-burnjng  Equipment  _ _ _ _ 

Drydeaning  Plants  

Solvent  Extraction  Plants 

Fire  Protection  for  Laboratories  Using  Chemicals „ 

Oxygen-Fuel  Gas  Systems  for  Welding,  Cutting,  and  Allied  Processes  

National  Fuel  Gas  Code  

Venting  of  Deflagrations  _ 

Explosion  Prevention  Systerru  _ ~ 

National  Fire  Alarm  Code  

Residential  Electrical  Maintenance  Code  lor  One-  and  Two-Family  Oweliings 

Protection  of  Buildings  from  Exterior  Fire  Exposures  _ 

Air  Conditioning  and  Ventilating  Systems  

Warm  Air  Heating  and  Air  Conditioning  Systems  : 

Smoke-Control  Systems  

Cfiimneys,  Vents,  and  Heat-Producing  Appliances  ...„ 

Safety  to  Life  from  Fire  in  Buildings  and  Structures  

Fire  Safety  Symtxjis 

Srrxwe  and  Heat  Venting „ 

Chimneys,  Fireplaces,  Vents,  and  Solid  Fuel-Burning  Appliances  

Water-Cooliog  Towers  „ 

Safeguarding  Construction,  Alteration,  and  Demolition  Operatiorts 

Protection  of  Life  arxj  Property  from  Wildfire  

Classification  ol  Flammable  and  CombustJtjIe  Liquids 

Tank  Vehicles  foe  Flammable  and  Combustible  Liquids  

Portable  Shipping  Tanks  for  Flammable  and  Combustit)le  Lkyjids 

Ramnnable  and  Connbustible  Liquids  at  Farms  and  Isolated  Sites „ 

Aircraft  Rescue  and  Fire  Fighting  Operations 

Airport/Community  Emergency  Planning 

Zirconium 

Classification  of  Class  I  Hazardous  (Classified)  Locations  for  Electrical  Installations  in  Chemical  Process 

Areas. 
Classification  ol  Class  II  Hazardous  (Classified)  Locations  for  Electrical  Installations  in  Chemical  Process 

Areas. 

Classification  of  Gases.  Vapors,  and  Dusts  for  Electrical  Equipment  in  Hazardous  (Classified)  Locations 

Powered  industrial  Trucks  Including  Type  Designations,  Areas  of  Use,  Maintenance,  and  Operation  

Methods  for  Decreasing  the  Protjability  o?  Flashover  

Identification  of  the  Fire  Hazards  of  Materials _ 

Water  Mist  Fire  Suppression  Systems  „ 

Protection  of  Museums  and  Museum  Collections _ 

Fire  Fighter  Professional  Qualifications 

Fire  Service  Instructor  Professional  Qualifications „ , 

Putslic  Safety  Dispatctiers  Professional  Qualifications 

Use  of  Pyrotechnics  before  a  Proximate  Audience „ 

Fire  Protection  in  Ranned  Building  Groups  _ 

Medical  Requirements  for  Fire  Fighters  ; 

Testing  Fire  Department  Aerial  Devices „ 

Atmospheric  Fluidized-Bed  Boiler  Operation _ 
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P*— Proposed  NEW  drafts  are  availat)le  from  the  NFPA  Standards  Administration  Department,  1  Batterymarch  Park,  Quincy,' MA  02269. 


|FR  Doc.  95-2326  Filed  1-30-95;  8:45  am) 
BILLING  CODE  351fr.1»-M 


[Docket  No.  950106005-5005-01,  Notice  1] 

National  Fire  Codes:  Request  for 
Comments  on  NFPA  Technical 
Committee  Reports 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Commerce. 

ACTION:  Notice  of  request  for  comments. 


SUMMARY:  The  National  Fire  Protection 
Association  (NFPA)  revises  existing 
standards  and  adopts  new  standards 
twice  a  year.  At  its  Fall  Meeting  in 
November  or  its  Annual  Meeting  in 
May,  the  NFPA  acts  on 
recommendations  made  by  its  technical 
committees.  The  purpose  of  this  notice 
is  to  request  comments  on  the  technical 
reports  which  will  be  presented  at 
NFPA's  1995  Fall  Meeting.  The 
publication  of  this  notice  by  the 
National  Institute  of  Standards  and 
Technology  (NIST)  on  behalf  of  NFPA  is 
being  undertaken  as  a  public  service; 
NIST  does  not  necessarily  endorse, 
approve,  or  recommend  any  of  the 
standards  referenced  in  the  notice. 
DATES:  Thirty-one  Reports  are  published 
in  the  1995  Fall  Meeting  Report  on 
Proposals  and  will  be  available  on 
January  27. 1995.  Comments  received 
on  or  before  April  7,  1995  will  be 
considered  by  t;he  respective  NFP.^ 


Committees  before  final  action  is  taken 
on  the  proposals. 

ADDRESSES:  The  1995  Fall  Report  on 
Proposals  are  available  from  NFPA, 
Publications  Department.  1 
Batterymarch  Park,  P.O.  Box  9101, 
Quincy,  Massachusetts  02269-9101. 

Comments  on  the  reports  should  be 
submitted  to  Arthur  E.  Cote,  P.E., 
Secretary,  Standards  Council,  NFPA,  1 
Batterymarch  Park,  P.O.  Box  9101 . 
Quincy,  Massachusetts  02269-9101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  E.  Cote.  P.E..  Secretary, 
Standards  Council,  at  above  address 
(617)  770-3000. 
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SUPPLEMENTARY  INFORMATION: 
Background 

Standards  developed  by  the  technical 
committees  of  the  National  Fire 
Protection  Association  (NFPA)  have 
been  used  by  various  Federal  Agencies 
as  the  basis  for  Federal  regulations 
concerning  fire  safety.  The  NFPA 
standards  are  known  collectively  as  the 
National  Fire  Codes.  Often,  the  Office  of 
the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5  U.S.C.  552(a)  and  1 
CFRPartSl. 

Revisions  of  existing  standards  and 
adoption  of  new  standards  are  reported 
by  the  technical  committees  at  the 
NFPA's  Fall  Meeting  in  November  or  at 
the  Annual  Meeting  in  May  each  year. 
The  NFPA  invites  public  comment  on 
its  Technical  Committee  Reports. 

1995  Fall  Meeting,  Technical  Committee  Reports 

[P=Partial  revision;  W=Withdrawal;  R=Reconfimnation;  N=New;  C=Complefe  Revision] 


Request  for  Comments 

Interested  persons  may  participate  in 
these  revisions  by  submitting  written 
data,  views,  or  arguments  to  Arthur  E. 
Cote,  P.E.,  Secretary,  Standards  Council, 
NFPA  1  Batterymarch  Park,  P.O.  Box 
9101,  Quincy,  Massachusetts  02269- 
9101.  Commenters  may  use  the  forms 
provided  for  comments  in  the  Report  on 
Proposals. 

Each  person  submitting  a  comment 
should  include  his  or  her  name  and 
address,  identify  the  notice,  and  give 
reasons  for  any  recommendations. 
Comments  received  on  or  before  April  7. 
1995,  will  be  considered  by  the  NFPA 
before  final  action  is  taken  on  the 
proposals. 

Copies  of  all  written  comments 
received  and  the  disposition  of  those 
comments  by  the  NFPA  committees  will 
be  published  as  the  Report  on 
Comments  by  September  22, 1995,  prior 
to  the  Fall  Meeting. 

A  copy  of  the  Report  on  Comments 
will  be  sent  automatically  to  each 
commenter.  Action  on  the  Technical 
Committee  Reports  (adoption  or 
rejection)  will  be  taken  at  the  Fall 
Meeting,  November  13-15, 1995  in 
Chicago,  Illinois  by  NFPA  members. 

Authority:  15  USC  272. 

Dated:  January  25.  1995. 
Samuel  Kramer, 
Associate  Director. 


Title 


Installation  of  Standpipe  and  Hose  Systems 
Water  Tanks  for  Private  Fire  Protection  ... 

Storage  of  Forest  Products  ■ 

Bulk  Oxygen  Systems  at  Consumer  Sites 

Acetylene  Cylinder  Charging  Plants  ...  

LNG  Vehicle  Fuel  

Lkiuefied  Natural  Gas  (LNG)  ....."".."....".."..".."!1."!"I"1"^.. 

Fur  Storage,  Fumigation  and  Cleaning  ...  . 

Health  Care  Facilities  ' 

Hypotiaric  Facilities .1...".".""..".. 

Emergency  and  Standby  Power  Systems  """.""."." 

Stored  Electrical  Energy  Emergency  and  Standby  Powct  Systems 

Self-Propelled  and  Mobile  Surface  Mining  Equipment .. 
Motion  Picture  and  Television  Industry  Facilities 

Storage  of  Baled  Cotton 

Storage  of  Roll  Paper .".".""."!.."."."1"^ 

Surface  Burning  Characteristics  of  Building  Materials  ~ 

Fire  Tests  of  Window  Assemblies  

Ignitibility  of  Exterior  Wall  Assemblies  Using  a  RadiantHeatEn^rgy  Sou^" 
TOXIC  Potency  Data  for  Use  in  Fire  Hazard  Modeling    - 

Recreational  Vehicles  ],        

Recreational  Vehicle  Parks  and  Campgrounds 

Industrial  Fire  Brigades ' 

Guard  Service  in  Fire  Loss  Prevention 

Electric  Generating  Plants '."."]." 

Hydroelectric  Generating  Plants  ....."!!."."!.."."!!!!."!."! 

Protection  of  Historc  Structures  and  Sites  ".""!.'"." 
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1995  Fall  Meeting,  Technical  Committee  Reports— Continued 

[P=Partial  revision;  W=Withdrawal;  R=ReconfirnTation;  N=New,  C=Complete  Revision) 


OocNo. 


1401 
1404 
1405 
2001 


Titte 


Fife  Service  Training  Reports  arxj  Records -. 

Fire  Departnient  Self-Contained  Breathing  Apparatus  Program  „. 
Land-Based  Fire  Fighters  Wtro  Respond  to  Marine  Vessel  Fires 
Clean  Agent  Fire  Extinguishing  Systems  


Action 


IFR  Doc.  95-2325  Filed  1-30-95;  8:45  am) 
BILUNQ  CODE  3510-13-M 

[Docket  Number  950106007-6007-01] 

Announcement  of  the  American 
Petroleum  Institute's  Standards 
Activities 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  intent  to  develop  or 
revise  standards  and  request  for  public 
comments  and  participation  in 
standards  development. 

SUMMARY:  The  American  Petroleum 
Institute  (API),  with  the  assistance  of 
other  interested  parties,  continues  to 
develop  standards,  both  national  and 
international,  in  several  areas.  This 
notice  lists  the  standardization  efforts 
currently  being  conducted.  The 
publication  of  this  notice  by  the 
National  Institute  of  Standards  and 
Technology  (NIST)  on  behalf  of  API  is 
being  undertaken  as  a  public  service'. 
NIST  does  not  necessarily  endorse, 
approve,  or  recommend  the  standards 
referenced  in  this  notice. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  American  Petroleum  Institute 
develops  and  publishes  voluntary 
standards  for  equipment,  operations, 
and  processes.  These  standards  are  used 
by  both  private  industry  and  by 
governmental  agencies.  All  interested 
persons  should  contact  in  writing  the 
appropriate  source  as  Usted  for  further 
information.  Currently  the  following 
standardization  efforts  are  being 
conducted: 

General  Committee  on  Pipelines 

1129  Pipeline  Integrity  Standards 

1130  Computational  Pipeline 
Monitoring 

FOR  FURTHER  INFORMATION  CONTACT: 
M.H.  Matbeson,  Manufacturing, 
Distribution,  and  Marketing,  American 
Petroleum  Institute,  1220  L  Street  NW., 
Washington,  DC  20005. 

General  Committee  on  Marketing 
Pollution  Prevention  Wholesale 


Pollution  Prevention  Retail 

1500  Storage  and  Handhng  of  Aviation 

Fuels  at  Airports 
1529  Aviation  Fueling  Hose 
1581  Specifications  and  Qualifications 

Procedures  for  Aviation  Jet  Fuel/ 

Sparators 
1584  Four-inch  Aviation  Hydrant 

System 
1604  Removal  A  Disposal  of  Used 

Underground  Storage  Tanks 
1615  Installation  of  Underground 

Petroleum  Storage  Tanks 
1628  A  guide  to  the  Assessment  and 

Remediation  of  Underground 

Petroleum  Releases 
1632  Cathodic  Protection  of 

Underground  Storage  Tanks  and 

Piping  Systems 
1637  Using  the  API  Color-Symbol 

System  to  Mark  Equipment  and 

Vehicles  for  Product  Identification  at 

Service  Stations  and  Distribution 

Terminals 
FOR  FURTHER  INFORMATON  CONTACT:  Gary 
Carroll,  Manufacturing,  Distribution, 
and  Marketing,  American  Petroleum 
Institute,  1220  L  Street  NW., 
Washington,  DC  20005. 

General  Committee  on  Refining 

Technical  Data  Book,  Petroleum 
Refining 

500  Classification  of  Locations  for 

Electrical  Installations  at  Petroleum 

Facilities 
510  Pressure  Vessel  Inspection  Code 
521  Guide  For  Pressure-Relieving  & 

Depressurizing  Systems 
526  Flanged  Steel  Safety  Relief  Valves 
530  Calculation  of  Heater  Tube 

Thickness  in  Petroleum  Refineries 
541  Form-Woimd  Squirrel-Cage 

Induction  Motors — 250  HP  and  Larger 

553  Control  Valve  Applications 

554  Process  Instrumentation  and 
Control 

556  Fired  Heaters  and  Steam  Generators 
571  Conditions  Causing  Deterioration  or 

Failure 
575  Inspection  of  Atmospheric  and 

Low-Pressure  Storage  Tanks 
577  Weld  Inspection 
591  User  Acceptance  of  Refinery  Valves 
594  Water  and  Wafer-Lug  Check  Valves 
600  Steel  Gate  Valves— Flanged  and 

Butt-Welding  Ends 


608  Metal  Ball  Valves— Flanged  and 

Butt-Welding  Ends 
614  Lubrication,  Shaft-Sealing  and 

Control-Oil  Systems  for  Special 

Applications 
616  Gas  Turbines  for  Refinery  Services 

619  Rotary -Type  Positive  Displacement 
Compressors  for  General  Refinery 
Services 

620  Design  and  Construction  of  Large, 
Welded,  Low-Pressiu^  Storage  Tanks 

631  Measurement  of  Noise  From  Air 

Cooled  Heat  Exchange 
650  Welded,  Steel  Tanks  for  Oil  Storage 
653  Tank  Inspection,  Repair,  Alt.  & 

Reconstruction 
662  Plate-Type  Heat  Exchangers 

672  Packaged,  Integrally  Geared 
Centrifugal  Air  Compressors  for 
General  Refinery  Service 

673  Special  Purpose  Fans 

674  Positive  Displacement  Piunps — 
Reciprocating 

677    General  Purpose  Gear  Units  for 
Refinery  Service 

685  Sealless  Centrifugal  Piunps 

686  Installation  of  Mechanical 
Equipment 

2508    Design  and  Construction  Ethane 

&  Ethylene  Installations. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Chittim,  Manufacturing,  Distribution, 
and  Marketing,  American  Petroleum 
Institute,  1220  L  Street  NW.. 
Washington,  DC  20005. 

Safety  and  Fire  Protection 
Subcommittee 

752    Management  of  Hazards 
Associated  with  Locations  of  Process 
Plant  Buildings 

2001     Fire  Protection  in  Refineries 

2009    Safe  Welding  and  Cutting 
Practices  in  Refineries,  Gasoline 
Plants,  and  Petrochemical  Plants 

2220A    (tent.)  Manager's  Guide  to 
Implementing  a  Contractor  Safety 
Program. 

2023    Guide  for  Safe  Storage  and 
Handling  of  Heated  Petroleum 
Derived  Asphalt  Products  and  Crude 
Oil  Residue 

2026  Safe  Descent  onto  Floating  Roofs 
of  Tanks  in  Petroleum  Service 

2027  Ignition  Hazards  Involved  in 
Abrasive  Blasting  of  Atmospheric 
Hydrocarbon  Tanks  in  Service 


2030    Guidelines  for  Application  of 
Water  Spray  Systems  for  Fire 
Protection  in  Petroleum  Industry 

2217A    Guidelines  for  Work  in  Inert 
Confined  Spaces  in  the  Petroleum 
Industry 

2219    Safety  Operating  Guidelines  for 
Vacuum  Trucks  in  Petroleum  Service 

2350    Overfill  Protection  for  Petroleum 
Storage  Tanks 

2510A    Fire  Protection  Considerations 
for  the  Design  and  Operation  of 
Liquefied  Petroleum  (LPG)  Storage 
Facilities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Jaoues/Ken  Leonard,  Health 
and  Environmental  Affairs,  Safety  and 
Fire  Protection,  American  Petroleum 
Institute,  1220  L  Street,  NW, 
Washington,  DC  20005. 

Committee  on  Petroleum  Measurement 

Chapter  4.2— Conventioal  Pipe  Provers 
Chapter  4.3— Small  Volume  Provers 
Chapter  4.4 — Tank  Provers 
Chapter  4.5 — Master-Meter  Provers 
Chapter  4.6 — Pulse  Interpolation 
Chapter  5.1 — General  Consideration  for 

Measurement  by  Meters 
Chapter  5.3 — Misasiirement  of  Liquid 

Hydrocarbons  by  Turbine  Meters 
Chapter  5.4 — Accessory  Equipment  for 

Liquid  Meters 
Chapter  10.4 — Determination  of 

Sediment  and  Water  in  Crude  Oil  by 

the  Centrifuge  Method  (Field 

Procedure) 
MPMS  Chapter  12.2  (Parts  1-5)— 

Calculation  of  Petroleum  Quantities 

Using  Dynamic  Measurement 

Methods  and  Volumetric  Correction 

Factors 
MPMS  Chapter  32.3— Volumetric 

Shrinkage  Resulting  From  Blending 

Light  Hydrocarbons  with  Crude  Oils 
MPMS  Chapter  14.3  Fart  2— 

Specification  and  Installation 

Requirements  for  Orifice  Plates,  Meter 

Tubes  and  Associated  Fittings 
MPMS  Chapter  21.2— Liquid  Flow 

Measurements  Using  Electronic 

Metering  Systems 
MPMS  Chapter  19.2— Evaporation  Loss 

From  Internal  and  External  Floating 

Roof  Storage  Tanks 
Testing  Protocol  for  Roof  Seals  and 

Fittings — Internal  and  External 

Floating  Roof  Tanks. 
FOR  FURTHER  INFORMATION  CONTACT:  J.C. 
Beckstrom/Steve  Chamberlain, 
r-ixploration  &  Production  Department, 
American  Petroleum  Institute,  1220  L 
Str'  et  NW.,  Washington,  DC  20005. 

General  Committee  on  Exploration  and 
Production  Oilfield  Equipment  and 
Material  standards 
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IB    Oil  Field  V-Belting 


2A    Planning,  Designing  and 

Constructing  Fixed  Offshore  Platforms 
2T    Planning,  Designing  and 

Constructing  Tension  Leg  Platforms 
4F    Drilling  and  Well  Servicing 

Structures 
5A2    Thread  Compounds  for  Casing, 

Tubing,  and  Line  Pipe 
5A5    Field  Inspection  of  New  Casing, 

Tubing,  and  Plain  End  Drill  Pipe 
5B    Threading,  Gaging,  and  Thread 
Inspection  of  Casing.  Tubing,  and 
Line  Pipe  Threads 
5C6    Welding  Connectors  to  Pipe 

(under  development) 
5CT    Casing  and  Tubing  (U.S. 

Customary  Units) 
5CT    Casing  and  Tubing  (Metric  Units) 
5D    Drill  Pipe 
5L    Line  Pipe 
5LC    CRA  Line  Pipe 
5LD    CRA  Clad  or  Lined  Steel  Pipe 
5L9    Unprimed  External  Fusion 
Bonded  Epoxy  Coating  of  Line  Pipe 
(under  development) 
5T1     Imperfection  Terminology 
6A    Valves  and  Wellhead  Equipment 
6A1     Ring  Groove  Measurement  (under 

development) 
6AV1     Verification  Test  of  Wellhead 
Surface  Safety  Valves  and  Underwater 
Safety  Valves  for  Offshore  Service 
(under  development) 
6D    Pipeline  Valves  (Steel  Gate,  Plug, 

Ball  and  Check  Valves) 
7    Rotary  Drilling  Equipment 
7A1     Testing  of  Thread  Compound  for 

Rotary  Shouldered  Connections 
7G    Drill  Stem  Design  and  Operating 

Limits 
7K    Rotary  Drill  Stem  Elements 
7L    Procedures  for  Inspection, 
Maintenance,  Repair  and 
Remanufacture  of  Drilling  Equipment 
8A    Drilling  and  Production  Hoisting 

Equipment 
8B    Procedures  for  Inspection, 
Maintenance,  Repair,  and 
Remanufacture  of  Hoisting  Equipment 
8C    Drilling  and  Production  Hoisting 

Equipment  (PSL  1  and  PSL  2) 
9B    Application,  Care,  and  Use  of  Wire 

Rope  for  Oil  Field  Services 
lOB    Cement  Testing  (under 

development) 
11  AX    Subsurface  Sucker  Rod  Pumps 

and  Fittings 
HE    Pumping  Units 
1 1S    Operation,  Maintenance  and 
Troubleshooting  of  Electric 
Submersible  Pump  Installations 
1 1  S3    Electric  Submersible  Ptmip 

Installations 
1 1S4    Sizing  and  Selection  of  Electric 

Submersible  Pmnp  Installations 
500    Classification  of  Locations  for 
Electrical  Installations  at  Petroleum 
Facilities 
xxx    Oilfield  Packers  (under 
development) 


xxx    Inspection  and  Maintenance  of 

Production  Piping  (under 

development) 
1 3B-1     Standaid  Procedure  for  Field 

Testing  Water-Based  Drilling  Fluids 
13B-2    Standard  Procedure  for  Field 

Testing  Oil-Based  Drilling  Fluids 
13C    Drilling  Fluid  Processing 

Equipment  (under  development) 
131    Standard  Procedure  for  Laboratory 

Testing  Drilling  Fluids 
13J    Testing  Heavy  Brines 
14F    Design  and  Installation  of 

Electrical  Systems  for  Offshore 

Production  Platforms 
15HR    High  Pressure  Fiberglass  Line 

-Pipe 
15LE    Polyethylene  Line  Pipe  (PE) 
1  SLR    Low  Pressure  Fiberglass  Line 

Pipe 
15TR    Fiberglass  Tubing  (under 

development) 
16A     Specification  for  Drill  Thro!ir,h 

Equipment 
16C    Specification  for  Choke  and  Kill 

Systems 
16F    Marine  Drilling  Riser  Equipment 

(under  development) 
16R    Design,  Rating  and  Testing  Marine 

Drilling  Riser  Couplings  (under 

development) 
xxx    Temperature  Effects  of  Non- 

Metallics  in  Drill  Through  Equipment 

(under  development) 
1 7D    Subsea  Wellhead  and  Christmas 

Tree  Equipment 
1 7F    Subsea  Control  Systems  (under 

development) 
1 7H     ROV  Interfaces  with  Subsea 

Equipment  (under  development) 
1 71    Installation  of  Subsea  Control 

Umbilicals  (under  development) 

Drilling  and  Production  Practices 

27    Determining  Penneability  of  Porous 
Media  (to  be  combined  with  API  40) 

31     Standard  Format  for 
Electromagnetic  Logs 

33  Standard  Calibration  &  Format  for 
Gamma  Ray  &  Neutron  Logs 

34  Standard  Format  for  Hydrocarbon 
Mud  Logs 

40    Core  Analysis  Procedures  (to  be 
~  combined  with  API  27) 

43  Evaluation  of  Weil  Perforator 
Systems 

44  Sampling  Petroleum  Resen'oir 
Fluids 

45  Analysis  of  Oilfield  Waters 

49  Drilling  &  Drill  Stem  Testing  of 
Wells  Containing  Hydrogen  Sulfide 

50  Protection  of  the  Env-ironment  for 
Gas  Processing  Plant  Operations 

51  Protection  of  the  Environment  for 
Production  Operations 

52  Protection  of  the  Environment  for 
Drilling  Operations 

53  Blowout  Prevention  Equipment 
Systems  for  Drilling  Wells 
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66    Exploration  and  Production  Data 

Digital  Interchange 
Dl  2 A  API    Well  Number  &  Standard 

State.  County,  Offshore  Area  Codes 
81    Model  Form  of  Offshore  Operating 

Agreement 
XX    Well  Servicing/Workover 

Operations  Involving  Hydrogen 

Sulfide  (under  development) 
XX    Rheology  of  Cross  Linked 

Fracturing  Fluids  (under 

development) 
XX    Evaluation  of  Cartridge  Filters  (E&P 

Operations)  (under  development) 
XX    Cargo  Handling  at  Offshore 

Facilities  (under  development) 
XX    Long  Term  Conductivity  Testing  of 

Proppants  (under  development) 
ADDRESSES:  Exploration  &  Production. 
American  Petroleum  Institute.  700 
North  Pearl.  Suite  1840  (LB  382).  Dallas, 
TX  75201-2845. 
FOR  FURTHER  INFORMATION: 
Contact  the  following  persons  for 
information  on  indicated  standards  at 
the  above  address: 
Jim  Greer — API  6, 16  and  17  series 

standards 
Chuck  Liles — API  Drilling  and 

Production  Practices 
Mike  Loudermilk— API  13.  11. 12  and 

14  series 
Randy  McGill— API  5  and  15-series 
Jennifer  Six— API  4,  7,  8,  9. 10  and  13 

series 
Mike  Spanhel — API  2  series 

Authority:  15  U.S.C.  272. 
Dated:  January  25. 1995 
Samuel  Kramer, 

Associate  Director. 

[FR  Doc.  95-2329  Filed  1-30-95;  8:45  am) 

BILLING  COOE  3510-13-M 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  012095D] 

Marine  Mammals 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  scientific  research 

permit  no.  941  (P524A). 

SUMMARY:  Notice  is  hereby  given  that 
the  University  of  Hawaii  at  Manoa, 
College  of  Social  Sciences  (Drs.  Louis 
M.  Herman  and  Adam  A.  Pack, 
Principal  Investigators),  Hawaii  Hall 
105,  Honolulu,  HI  96822,  has  been 
issued  a  permit  to  take  (harass) 
humpback  whales  {Megaptera 
novaeangliae]  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 


upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway.  Room  13130.  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Southwest  Region,  NMFS, 
501  W.  Ocean  Boulevard.  Suite  4200, 
Long  Beach,  CA  90802-4213  (310/980- 
4016);  and 

Coordinator,  Pacific  Area  Office, 
Southwest  Region.  NMFS,  2570  Dole 
Street.  Room  106,  Honolulu.  HI  96822- 
2396  (808/955-8831). 
SUPPLEMENTARY  INFORMATION:  On 
November  25,  1994,  notice  was 
published  in  the  Federal  Register  (59 
FR  60611)  that  the  above-named 
applicant  had  submitted  a  request  for  a 
scientific  research  permit  to  take 
(harass)  humpback  whales  (Megaptera 
novaeangliae)  over  a  5-year  period, 
during  observational  and  photo- 
identification  studies  in  the  waters  of 
the  North  Pacific,  primarily  in  the 
Hawaiian  Islands  area.  The  requested 
permit  has  been  issued,  under  the 
authority  of  the  Endangered  Species  Act 
(ESA)  of  1973,  as  amended  (16  U.S.C. 
1531  et  seq.),  and  the  Regulations 
Governing  the  Taking,  Importing,  and 
Exporting  of  Endangered  Fish  and 
Wildlife  (50  CFR  part  222). 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith;  (2)  wrill  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Authorization  for  the  subject  taking 
by  Level  B  harassment  has  also  been 
granted  under  the  General 
Authorization  provision  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.)  and 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

Dated:  January  24, 1995. 
P.A.  Montanio, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  95-2275  Filed  1-30-95;  8:45  am) 
BtLUNG  COOE  3510-22-F 


P.D.012495A] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Issuance  of  modification  to 

permit  no.  738  (P77#51). 


SUMMARY:  Notice  is  hereby  given  that  on 
January  23, 1995,  permit  no.  738,  issued 
to  Southeast  Fisheries  Science  Center, 
NMFS,  NOAA,  75  Virginia  Beach  Drive, 
Miami,  FL  33149,  was  modified. 
ADDRESSES:  The  modification  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring. 
MD  20910  (301/713-2289);  and 

Southeast  Region,  NMFS,  9721 
Executive  Center  Drive.  St.  Petersburg. 
FL  33702-2532. 

SUPPLEMENTARY  INFORMATION:  The 
subject  modification  has  been  issued 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
provisions  of  §§  216.33(d)  and  (e)  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216).  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  and  the  provisions  of  §  222.25  of 
the  Regulations  Governing  the  Taking, 
Importing,  and  Exporting  of  Endangered 
Fish  and  Wildlife  (50  CFR  part  222). 

Section  A.l.  authorizes  the  holder  to 
conduct  bottlenose  dolphin  research 
"throughout  the  NMFS  Southeast 
Region."  This  section  was  revised  to 
clarify  that  the  areas  of  take  in  the 
southeast  region  consist  of  the  North 
Atlantic  (south  from  the  Virginia/North 
Carolina  border).  Gulf  of  Mexico, 
Caribbean,  U.S.  territorial  seas  and 
international  waters. 

Dated:  January  23. 1995. 
P.A.  Montanio, 

Acting  Director.  Office  of  Protected  Resources. 

National  Marine  Fisheries  Service. 

IFR  Doc.  95-2276  Filed  1-30-95;  8:45  am) 

BILUNG  COOE  3S1»-22-F 


[Docket  No.  950120020-5020-01;  I.D. 
121594D] 

RIN  0648-AG75 

West  Coast  Salmon  Fisheries; 
Northwest  Emergency  Assistance 
Program;  Revisions 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Revisions  to  program  for 
financial  assistance. 

SUMMARY:  NMFS  revises  the  definition 
of  "loss"  and  the  eligibility  criteria  for 
the  habitat  restoration  and  data 
collection  jobs  programs  under  the 
Northwest  Emergency  Assistance 


Program  (NEAP),  so  that  a  greater 
number  of  fishermen  may  qualify.  The 
intent  of  NEAP  is  to  provide  assistance 
to  those  commercial  fishermen  who 
have  recently  participated  in  the  salmon 
fisheries,  who  were  substantially  reliant 
on  West  Coast  salmon  resources  for 
their  income,  and  who  suffered  «n 
uninsured  loss  as  a  result  of  a 
significant  reduction  in  income  because 
•■  of  the  resource  disaster. 
EFFECTIVE  DATE:  January  25,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Morehead.  (3(5l)  713-2358.  or 
Stephen  Freese,  (206)  526-6113. 
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SUPPLEMEMTARfV  INFORMATION: 

Background    1 1 

The  NEAP  that  was  described  in  the 
following  earlier  notices:  Notice  of 
program  for  fiaandal  assistance  (59  FR 
51419.  October  11, 1994);  notice  of 
proposed  program  (59  VR  46224, 
September  7, 1994);  and  advance  notice 
of  proposed  n^emaking  (59  FR  28838, 
June  3, 1994).  I 

Changes  to  the  Program 

Upon  review  of  public  conunents  and 
discussions  with  the  industry  and  state 
agencies,  additional  changes  are  being 
made  that  will  increase  the  eligible  pool 
of  fishermen  and  potentially  the  amount 
of  financial  assistance  each  eligible 
fisherman  may  receive.  These  changes, 
as  described  below,  will  also  greatly 
reduce  the  administrative  burden  in 
implementing  the  program  and  the 
information  reporting  t«u-den  placed 
upon  fishermen. 

Changes  to  the  Definition  of  "Loss" 

"Loss"  was  previously  defined 
through  a  multi-step  process  that 
included  a  subtraction  of  the  applicant's 
highest  annual  West  Coast  sahnon 
income  of  the  period  1992  through  1994 
from  the  applicant's  highest  West  Coast 
annual  salmon  income  for  the  period 
1986  through  1990  (see  59  FR  51419, 
October  11, 1994).  The  definition  of 
"loss"  is  now  revised  to  allow  the 
subtraction  of  the  applicant's  lowest 
annual  West  Coast  salmon  income  of  the 
period  1992  through  1994  from  the 
highest  annual  West  Coast  salmon 
income  of  the  period  1986  through 
1991,  in  order  to  more  fully  capture  the 
impact  of  the  disaster. 

A  review  of  available  landing 
statistics  on  fisheries  associated  with 
the  NEAP  (fisheries  associated  with 
northern  California,  Oregon,  and 
\Vashington)  supports  this  change. 
Based  on  comp«rative  catches  through 
September  of  each  year  and  Washington 
ex-vessel  prices,  total  commercial  non- 
(.harter  revenues  for  salmon  fisheries 
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associated  with  the  NEAP  program  may 
be  dowTi  collectively  by  at  least  25 
percent  from  1993.  (Charterboat  har\'est 
data  for  1994  are  unavailable  at  this 
time).  However,  there  were  more 
significant  declines  in  the  following 
components  of  the  West  Coast  sahnon 
fisherj-:  Ocean  troll  coho  (74,000  fish 
harvested  in  1993;  0  fish  in  1994);  ocean 
troll  Chinook— above  Point  Arena 
(156,000  fish  harvested  in  1993;  39,000 
fish  in  1994);  Columbia  River  net 
Chinook  (50,800  in  1993;  34,300  fish  in 
1994  with  non-tribal  falling  from  31.000 
fish  harvested  in  1993  to  5,800  fish  in 
1994);  and  Columbia  River  net  coho 
catches  (37,000  in  1993;  7,000  fish  in 
1994  with  non-tribal  falling  from  36,000 
fish  in  1993  to  6,000  fish  in  1994). 
Commercial  non-charter  1994  Puget 
Sound  landings  of  chinook  and  coho  are 
up  significantly  over  those  of  1993 
because  of  fisheries  that  target  hatchery 
stocks.  However,  the  total  1994  Puget 
Sound  marine  net  harvest  of  these 
fisheries  (hatchery  and  non -hatchery) 
are  less  than  50  percent  of  their  1988- 
92  averages.  Salmon  fisheries  for  chum, 
pink  and  sockeye  are  all  down  from 
1993  levels.  It  would  appear  that  for 
many  applicants,  1994  will  be  the 
lowest  year,  and  consequently,  it  is 
expected  that  the  loss  calculations  for 
many  fishermen  will  be  greater  under 
this  revision. 

The  revised  definition  of  "loss"  also 
expands  the  applicant's  base  year 
selection  to  include  1991.  This  will 
increase  the  eligible  pool  of  applicants 
and  increase  for  some  applicants  their 
calculated  loss.  For  example,  based  on 
data  provided  by  the  Pacific  States 
Marine  Fisheries  Commission  to  the 
Pacific  Fishery-  Management  Council, 
approximately  325  commercial  non- 
tribal  vessels  harvested  salmon  during 
1991  that  did  not  harvest  any  salmon 
during  the  years  1986  through  1990; 
furthermore,  1991  was  the  highest  year 
for  almost  7  percent  of  all  such  vessels 
hariestine  salmon  during  1986-1991. 
Charterboat  operators  may  not  keep 
sufficient  records  that  would  allow 
them  to  determine  the  proportion  of 
fishing  income  that  is  derived  from 
salmon.  If  such  operators  can  provide 
evidence  such  as  a  state  salmon  permit 
and/or  letters  of  endorsement  from  a 
charterboat  association  or  charterboat 
booking  association  that  indicate  that 
salmou'was  a  major  component  of 
earnings,  then  total  income  from  all 
operations  may  be  substituted  as 
estimates  of  commercial  fishing  income, 
which  is  defined  under  this  program  to 
be  salmon  income  from  West  Coast 
harvests.  In  support  of  this  substitution, 
the  Northwest  Marine  Recreational 
Baseline  Study  prepared  for  NMFS  bv 


Natural  Resources  Consultants,  Inc., 
states  that  "By  the  late  1980s  through 
the  1990  season,  the  average  Westport 
charter  office  made  65%  to  70%  of  its 
income  througli  salmon  fishing.  25%  to 
35%  from  bottom  fishing,  and  0%  to  5% 
from  whale  and  bird  watching  trips." 

Changes  to  the  Eligibility  Criteria  for  the 
Habitat  Restoration  and  Data  Collection 
fobs  Programs 

In  recognition  that  the  criteria  only 
allow  access  to  the  right  to  work  for 
hourly  wages,  several  steps  of  the  multi- 
step  eligibility  determination  are 
simplified  to  reduce  the  reporting 
burden  on  the  fishermen  and  the 
potential  for  appeals  and  to  make 
program  administration  easier  and  more 
flexible.  This  notice  abolishes  those 
components  of  the  program  requiring 
each  applicant  to  have:  Earned  at  least 
50  percent  of  gross  income  from  salmon 
fishing;  earned  commercial  fishery 
income  in  1991, 1992,  1993.  or  1994; 
and  suffered  a  decline  in  commercial 
fishery  income  of  at  least  50  percent. 
The  purpose  of  these  requirements  was 
to  target  the  assistance  to  those 
fishermen  most  dependent  on  salmon 
and  most  recently  involved  in  fishing. 
Given  rr;ccnt  trends  in  fish  harvests,  it 
would  be  difficult  for  some  fishermen  to 
indicate  earning  fishing  income  in  these 
years.  Some  fishermen  chose  not  to  fish 
because  fisliing  was  either  unprofitable 
or  prohibited  because  of  conditions 
associated  with  the  fishery  resource 
disaster.  To  ensure  program 
beneficiaries  have  a  certain  degrw  of 
income  dependence  upon  the  fishery,  a 
new  criterion  is  added:  Applicants  must 
show  that  they  must  have  earned  at  least 
S5,000  in  commercial  fishing  income  in 
their  chosen  base  year.  This  criterion  is 
based  on  data  on  12.000  commercial 
non-charter  non-tribal  vessels  th.if 
fished  during  1986  to  1993. 
Approximately  50  percent  of  these 
vessels  had  a  maximum  annual  revenue 
during  the  period  1986-91  of  $5,000  or 
less.  This  criterion  is  intended  to 
maintain  the  focus  of  the  program  on 
fishermen  who  depend  on  salmon  for 
income.  Virtually  all  of  the  fishing 
vessels  that  earned  at  least  $5,000  in  any 
one  year  from  1986  to  1991  showed  a 
loss.  Because  income  tax  records  for 
1994  should  be  available,  the  criteria 
that  if  single,  the  applicant's  1993  gross 
income  must  have  been  less  than 
$25,000  and,  if  married,  the  income  of 
the  applicant  and  his/her  'spouse  must 
have  been  less  than  $50,000  is  motlified 
to  allow  the  choice  of  iqj3  or  1994  for 
determining  gross  incon'c. 
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Clarification  of  Participation  in  the 
Habitat  Restoration  and  Data  Collection 
fobs  Programs 

Although  included  in  the  notice  of 
proposed  program  for  Hnancial 
assistance  (see  59  PR  46226,  September 
7,  1994)  the  policy  that  "persons 
receiving  a  permit  buyout  are  not 
eligible  for  the  jobs  program"  was 
omitted  from  the  notice  of  program  for 
financial  assistance  (59  FR  51419, 
October  11, 1994)  due  to  oversight. 
Therefore,  in  response  to  questions  from 
the  Washington  Department  of  Fisheries 
and  others,  the  intended  policy  is  now 
established.  Persons  receiving  a  permit 
buyout  are  not  eligible  for  the  jobs 
program. 

The  following  revised  description  of 
loss  and  eligibility  criteria  incorporates 
the  changes  described  above. 

Revised  Definition  of  Loss 

Loss  is  defined  as  a  loss  of  income  not 
subject  to  Federal  or  state  compensation 
and  determined  by  a  multi-step 
procedure,  as  follows: 

1.  The  applicant  (commercial 
fisherman)  selects  a  base  year  from  the 
years  1986  through  1991. 

2.  For  comparison  to  the  base  year, 
the  applicant  determines  his/her 
commercial  fishery  income  from  1992, 
1993,  or  1994,  and  selects  whichever 
year  commercial  fisheries  income  was 
the  lowest.  This  is  the  comparison  year. 
If  the  applicant  had  no  commercial 
fishery  income  during  the  years  1992  to 
1994  but  can  show  evidence  of  being  a 
current  member  of  the  salmon  industry, 
commercial  fisheries  income  is  assumed 
to  be  zero  for  the  years  1992  to  1994. 
Applicants  who  did  not  sell  their 
permits  but  allowed  permits  to  lapse  via 
non-renewal,  and  still  consider 
themselves  members  of  the  commercial 
salmon  fishing  community,  must 
provide  supporting  evidence  to  the 
administrative  intermediary  or  its 
representatives.  Such  evidence  can  be 
written  endorsement  by  any  commercial 
fishing  association,  tribal  government, 
fish  marketing  association,  or 
charterboat  association.  If  the  fisherman 
does  not  belong  to  any  association, 
written  endorsements  by  three  currently 
(1993)  commercially  permitted  or 
licensed  members  of  the  industry  must 
be  provided.  These  written 
endorsements  must  include  the 
endorser's  name,  address,  phone 
number,  and  appropriate  permit  and 
license  numbers.  Crew  members,  in 
similar  situations,  can  provide  such 
evidence  via  written  endorsement  by 
their  last  employer.  In  these  instances 
where  no  commercial  fishing  income 
was  earned  from  1992  through  1994, 


should  the  applicant  provide  the 
necessary  proof,  the  comparison  year 
fishing  income  is  assumed  to  be  zero. 

3.  Ifthe  amount  of  the  applicant's 
commercial  fishery  income,  as  selected 
in  step  2  above,  is  less  than  the 
applicant's  commercial  fishery  income 
from  the  base  year,  then  a  loss  has 
occurred.  The  amoimt  of  the  annual  loss 
is  the  difference  between  the  applicant's 
base  year  commercial  fishery  income 
and  that  from  the  comparison  year 
selected  in  step  2  above.  (If  charterboat 
captains  or  crew  do  not  have  adequate 
records  to  determine  the  specific 
amount  of  conimercial  fishing  income, 
i.e.,  the  amount  of  revenue  earned  from 
West  Coast  salmon  fishing,  the 
administrative  intermediary  is  given  the 
discretion  to  allow  total  fishing  income 
from  all  species  of  fish  to  be  substituted 
for  commercial  fishery  income  in  these 
calculations.) 

4.  The  amount  of  the  annual  loss 
calculated  in  step  3  above  is  multiplied 
by  three  to  determine  the  applicant's 
total  loss  for  the  disaster  period. 

Revised  Eligibility  Criteria  for  the 
Habitat  Restoration  and  Data  Collection 
Jobs  Programs 

For  purposes  of  the  habitat  restoration 
and  data  collection  jobs  programs  under 
NEAP,  job  applicants  must  meet  all  of 
the  following  eligibility  criteria  to 
receive  assistance: 

1.  The  applicant  must  not  have 
received  a  permit  buyout  under  the 
Vessel  Permit  Buyout  Program. 

2.  The  applicant  must  snow  an 
uninsured  loss. 

3.  The  applicant  must  have  earned  at 
least  $5,000  in  commercial  fishing 
income  in  the  base  year  selected  in 
determining  loss. 

4.  If  single,  the  applicant's  1993  or 
1994  gross  income  must  have  been  less 
than  $25,000.  If  married,  the  applicant's 
1993  or  1994  gross  combined  income  of 
the  applicant  and  his/her  spouse  must 
have  been  less  than  $50,000. 

Classification 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

This  action  revises  definitions  and 
eligibility  criteria  for  a  financial 
assistance  program  that  will  contain 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
The  necessary  information  collection 
forms  and  specific  reporting 
requirements  have  not  been  fully 
identified  at  this  time,  and  will  be 
developed  in  conjunction  with  the 
intermediaries  administering  the 
program,  and  submitted  to  OMB  for 
approval  prior  to  implementation. 


Authority:  16  U.S.C.  4107(d) 

Dated:  Januar>'  25, 1995. 

Nancy  Foster,  Ph.D., 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  95-2271  Filed  1-25-95;  5:01  pm] 
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COMMISSION  ON  IMMIGRATION 
REFORM 

Cominlssion  Roundtables  in  Puerto 
Rico 

AGENCY:  Commission  on  Immigration 
Reform. 

ACTION:  Announcement  of  Commission 
Roundtables. 

This  notice  announces  two 
roundtables  to  be  held  by  the  U.S. 
Conunission  on  Immigration  Reform  in 
San  Juan,  Puerto  Rico  on  February  9-10, 
1995.  The  Commission,  created  by 
Section  141  of  the  Immigration  Act  of 
1990,  is  mandated  to  review  the 
implementation  and  impact  of  U.S. 
immigration  policy  and  report  its 
findings  to  Congress.  An  interim  report, 
U.S.  Immigration  Policy:  Restoring 
Credibility,  was  issued  on  September  30, 
1994;  the  final  report  is  due  in  1997. 

Roundtable  participants  will  include 
the  Commissioners,  local  and  federal 
government  officials,  researchers,  local 
businessmen,  and  other  experts.  The 
first  roundtable  will  examine  the 
economic  and  social  impacts  of 
immigration  on  Puerto  Rico.  The 
Commission  seeks  to  gain  a  greater 
understanding  of  the  effects  of 
immigrants,  legal  and  illegal,  on  the 
Commonwealth's  labor  market,  social 
services,  and  relations  between  various 
ethnic  groups. 

The  second  roundtable  will  focus  on 
the  illegal  movements  of  various  groups 
of  migrants  into  and  through  Puerto 
Rico,  as  well  as  enforcement  efforts  by 
local  and  government  officials. 

Date:  February  9,  1995. 

Time:  9:00  AM-12:00  PM  (Economic 
and  Social  Impacts). 

Address:  Department  of  State. 
Conference  Room,  Old  San  Juan,  Puerto 
Rico  00901, 809-723-4343. 

Date:  February  10,  1995. 

Time:  9:00  AM-12:00  PM  (Illegal 
Movements  Into  and  Through  Puerto 
Rico) 

Address:  Condado  Plaza  Hotel,  999 
Ashford  Avenue — Garden  Room, 
Condado.  San  Juan,  Puerto  Rico  00907, 
(809) 721-1000. 

For  Further  Information  Contact:  Paul 
Donnellv  (202)  673-5348. 


Dated;  Januarj-  25, 1995. 
Susan  Martin, 
fx  ecu  five  Director 

IFR  Doc.  95-2361  Filed  l-.30-9a;  8:45  am) 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Learn  and  Serve  America:  K-12, 
Availability  of  Funds 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Corporation  for  National 
Ser\'ice  announces  the  availability  of 
$4,596,000  to  support  grants  for  new 
Learn  and  Serve  America:  K-12  School- 
Based  and  Community-Based  programs. 
Grantmaking  entities,  and  Indian  Tribes 
and  U.S.  Territories  are  eligible  to  apply 
for  school-based  programs.  For 
Community-Based  programs, 
Grantmaking  entities  and  States, 
through  State  Commissions,  Alternative 
Administrative  Entities,  and 
Transitional  Entities,  are  eligible  to 
apply. 

DATES:  All  applications  must  be 
received  by  3:30  p.m.,  Eastern  Standard 
Time,  March  21,  1995.  to  be  eligible. 
ADDRESSES:  Applications  should  be 
submitted  to  Ann  Singhakowinta  at  the 
Corporation  for  National  Service,  Room 
9619-A,  1201  New  York  Ave.  N.W., 
Washington,  D.C.,  20525.  Facsimiles 
will  not  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Singhakowinta,  Phone:  (202)  605-5000 
cxt.  136;  Fax:  (202)  565-2787. 
SUPPLEMENTARY  INFORMATION:  The  Learn 
and  Serve  America:  K-12  program  was 
created  to  help  fund  school-based  and 
community-based  service  learning 
programs.  The  Learn  and  Serve 
America:  K-12  program  aims  to  increase 
the  opportunities  of  school-age  youth 
and  allow  them  to  develop  their  own 
capabilities  through  service  learning.  In 
fiscal  year  1995,  a  total  of  $37,500,000 
will  be  available  through  different  grant 
cycles  to  support  new  and  continuing 
Learn  and  Serve  America:  K-12 
programs.  Grantees  that  currently 
receive  funding  through  the  Learn  and 
Serve  Americ4:  K-12  program, 
including  State  Education  Agencies 
(SEAs),  Local  Education  Agencies 
(LEAs),  State  Commissions. 
Grantmaking  Entities,  and  Indian  Tribes 
and  U.S.  Territories,  are  eligible  to 
apply  for  renewal  grants.  Grantees 
applying  for  renewal  grants  are  asked  to 
contact  their  program  officer  at  the 
Corporation.  Additionally,  a  separate 


notice  of  funding  availability  for 
competitive  grants  for  SEAs,  and  Indian 
Tribes  and  U.S.  Territories  will  be 
announced  in  the  Spring  of  1995. 

This  notice  announces  the  availability 
of  funds  for  new  grants  for  Grantmaking 
Entities,  State  Commissions,  and  Indian 
Tribes  and  U.S.  Territories  for  School- 
Based  and  Community-Based  programs. 

I.  School-Based  Programs 

Approximately  $2.7  miUion  is 
available  on  a  competitive  basis  to 
support  new  grants  to  Grantmaking 
Entities.  To  be  eligible  for  an  award 
under  this  program,  a  Grantmaking 
entity  must  be  a  public  or  private  non- 
profit organization  experienced  in 
service-learning,  that  has  been  in 
existence  at  least  one  year  prior  to 
submitting  its  application,  which  must 
assist  school-based  service-learning 
programs  in  more  that  one  state. 
Grantmaking  entities  must  make 
subgrants  for  the  implementation, 
operation,  or  expansion  of  all  service- 
learning  or  adult  volunteer  programs  to 
be  conducted  using  this  Corporation 
assistance.  Applicants  should  use  the 
1995  Grantmaking  Entity:  School-Based 
Programs  Application. 

For  Indian  Tribes  and  U.S.  Territories, 
approximately  $296,000  is  available  on 
a  competitive  basis  to  support  new 
grants.  These  grants  may  be  used  for 
planning  and  capacity-building 
activities,  and  for  implementing, 
operating,  or  expanding  service-learning 
programs  or  adult  volunteer  programs. 
Applicants  should  use  the  1995  Indian 
Tribes  and  U.S.  Territories:  School- 
Based  Programs  Application. 

II.  Community-Based  Programs 

Approximately  $1.6  million  is 
available  on  a  competitive  basis  to 
support  new  grants  to  Grantmaking 
Entities  and  to  States,  through  State 
Commissions,  Alternative 
Administrative  Entities,  and 
Transitional  Entities.  Grants  for 
community-based  programs  may  be 
used  to  implement,  operate,  expand,  or 
replicate  community-based  ser\'ice- 
leaming  programs  that  engage  school- 
age  youth  in  providing  meaningful 
educational,  public  safety,  human  or 
environmental  service.  Participants 
must  be  between  the  ages  of  5  and  17, 
inclusive  and  may  include  out-of-school 
youth.  Applicants  should  use  the  1995 
State  Commissions  and  Grantmaking 
Entities:  Community-Based  Programs  • 
Application. 

Authority:  42  U.S.C  12501  el  seq. 


Dated:  January  25, 1995. 
Terry  Russell. 

General  Counsel,  Corporation  for  National 
Service. 

IFR  Doc.  95-2360  Filed  1-30-95;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  February  7,  1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  J. 
Sherrill,  Department  of  Education  400 
Maryland  Avenue,  SW.,  Room  5624. 
Regional  Office  Building  3,  Washington. 
DC.  20202-^651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Infonnation 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Art  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public.consuhation  to  the  extent  that 
public  participation  in  the  approvjil 
process  would  defeat  the  purpose  ijf  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statuton.'  obligations. 

The  Director,  Information  Resources 
Group,  publishes  this  notice  with  the 
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attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g., 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/dr  Recordkeeping 
burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  fanuan,'  26.  1995. 
Gloria  Parker, 
Dimctor.  Informatiou  Resources  Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Expedited 
Title:  Integrated  Postsecondary 

Education  Data  System  (IPEDS) 
Frequency:  On  occasion 
Affected  Public:  Businesses  or  other  for- 
profit;  and  not-for-profit  institutions 
neporting  Burden: 
Responses:  10.620 
Burden  Hour  106.806 
Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 
Abstract:  IPEDS  provides  information 
on  postsecondary  education  regarding 
its  providers,  enrollment. 
completions,  finances,  salaries  of  full- 
time  instructional  staff,  numbers  of 
staff,  and  information  on  libraries. 
Data  will  be  used  to  create  sampling 
frames  for  other  surveys,  to  conduct 
institutional  research,  arid  to  carry  out 
mandates  for  Census,  Office  for  Civil 
Rights.  EEOC  and  the  Department  of 
Education.  Copies  of  this  in.strument 
can  l)e  obtaired  by  calling  (202)  219- 
1442. 

Additional  Information:  CUtarance  for 
this  information  collection  is  requested 
by  February  7.  1995.  .\n  expedited 
review  is  requested  in  order  to  meet  the 
schedule  to  begin  the  process  (o  print 
the  instrument  by  early  Febnuu-y. 
Without  this  expedited  review,  the 
schedule  for  mailing  out  the  instrunie iil 
would  not  be  met. 

|FK  I)(H  .  95-23.58  Filed  1-30-9S:  tiA'>  ar.\\ 
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Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education 

ACTtON:  \otice  of  proposed  infonnatiou 
I  ollection  requests. 

summary:  The  Director.  Infomiation 
Resources  Group,  invites  commi^nts  <m 
proposed  information  roUection 


requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
l)een  requested  by  February  17,  1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatorv'  Affairs, 
Attention:  Dan  Chenok.  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street  NW..  Room  3208.  New  Executive 
Office  Building.  Washington.  D.C. 
20503.  Requests  for  copies  of  the 
proposed  information  collection  reque.st 
should  be  addressed  to  Patrick  ]. 
Sherrill.  Department  of  Education,  400. 
Maryland  Avenue,  SW.,  Room  5624. 
Regional  Office  Building  3,  Washington. 
DC.  20202-4651. 

FOR  FtiRTHER  INFORMATIOW  CONTACT: 
Patrick  J.  Sherrill.  (202)  7U8-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1^00-877-83.19 
l)etween  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirt?ment 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
stalutorv"  obligations. 

1  he  Director.  Information  Resources 
(iroup.  publishes  this  notice  witji  the 
jitached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1 ) 
Ty})(;  of  review  requested,  p.l;. 
t'xp»;dited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
t)f  c<illo<:lion;  (6)  .effected  public:  .ind  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  revi»>w  is 
requested,  a  description  of  the 
information  to  Ite  collected  is  also 
ir.chifled  as  an  attachment  to  this  noli)  e. 


Dated:  Januarv  26,  1995. 
Glorida  Parker, 
Director.  Infonnation  Hesourres  Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Expedited 

Title:  Application  for  Grants  Under  the 
Dwight  D.  Eisenhower  Regional 
Mathematics  and  Science  Education 
Consortia  Program 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments;  Non-profit  institutions 

Reporting  Burden: 
Responses:  50 
Burden  Hours:  1 ,200 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  form  will  be  used  by 
State  Ediu:ational  agencies  (SEAs)  to 
apply  for  funding  under  the  Dwight  D. 
Eiserdiower  Regional  Mathematics 
and  Science  Education  Consortia 
Program.  The  Department  will  use  the 
information  to  make  grant  awards. 
Additional  Information:  Clearance  for 

this  information  collection  is  requested 

for  February  17,  1995.  An  expedited 

review  is  requested  in  order  to 

implement  the  program  before  the  start 

of  the  new  year. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review  Expedited 

Title:  Application  for  Grants  Under  the 
National  Institute  on  Early  Childhood: 
21st  Century  Community  Learning 
Centers  Program 

Frequency:  Annually 

Affected  Public:  State.  Local  or  Tribal 
Governments 

Reporting  Burden: 
Responses:  300 
Burden  Hours:  7.200 

Recordkeeing  burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  This  form  will  be  used  by 
State  Educational  agencies  (SEAs)  to 
apply  for  funding  under  the  National 
Institute  on  Early  Childhood  21st 
Century  Community  Learning  Centers 
Program.  Tht.  Department  will  use  the 
information  to  make  grant  awards. 
Additional  Information:  An  expedited 

review  is  being  requested  for  Febniary 

17.  1995.  .^n  expedited  review  is 

requested  in  order  to  implement  the 

program  before  the  start  of  the  new  year. 

[FR  DiK    9:-,-2J57  Filed  1-  ;;0-9.5:  8:45  am) 
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Office  of  Postsecondary  Education; 
Federal  Work-Study  Programs 

AGENCY:  Department  of  Education. 


ACTION:  Notice  of  Closing  Date  for  Filing 
the  "Institutional  Application  and 
Agreement  for  Participation  in  the 
Work-Colleges  Program." 

SUMMARY:  The  Secretary  gives  notice  to 
institutions  of  higher  education  of  the 
deadline  for  an  eligible  institution  to 
apply  for  participation  in  the  Work- 
Colleges  program  and  to  apply  for 
funding  under  that  program  for  the 
1995-96  award  year  (July  1,  1995 
through  June  30, 1996)  by  submitting  to 
the  Secretary  an  "Institutional 
Application  and  Agreement  for 
Participation  in  the  Work-Colleges 
Program." 

The  Work-Colleges  program  along 
with  the  Federal  Work-Study  program 
md  the  Job  Location  and  Development 
program  are  knovm  collectively  as  the 
Federal  Work-Study  programs.  The 
Work-Colleges  program  is  authorized  by 
part  C  of  title  IV  of  the  Higher  Education 
Act  of  1965,  as  amended  (HEA). 
CLOSING  DATE:  To  participate  in  the 
Work-Colleges  program  and  to  apply  for 
funds  for  that  program  for  the  1995-96 
award  year,  an  eligible  institution  must 
mail  or  hand-deliver  its  "Institutional 
Application  and  Agreement  for 
Participation  in  the  Work-Colleges 
Program"  on  or  before  March  3,  1995. 
The  Department  will  not  accept  the 
form  by  facsimile  transmission.  The 
form  must  be  submitted  to  the  Campus- 
Based  Programs  Financial  Management 
Division  at  one  of  the  addresses 
indicated  below. 
ADDRESSES:  Applications  and 
Agreements  Delivered  by  Mail.  An 
institutional  application  and  agreement 
delivered  by  mail  must  be  addressed  to 
Carolyn  Short,  Fund  Control  Branch. 
Campus-Based  Programs  Financial 
Management  Division,  Accounting  and 
Financial  Management  Service,  Student 
Financial  Assistance  Programs,  U.S. 
Department  of  Education,  Room  4621. 
Regional  Office  Building  3.  600 
Independence  Avenue,  SW., 
Washington,  DC  20202-5452.  An 
applicant  must  show  proof  of  mailing 
consisting  of  one  of  the  following:  (1)  A 
legibly  dated  U.S.  Postal  Service 
postmark;  (2)  a  legible  mail  receipt  with 
the  date  of  mailing  stamped  by  the  U.S. 
Postal  Service;  (3)  a  dated  shipping 
label,  invoice,  or  receipt  from  a 
commercial  carrier;  or  (4)  any  other 
proof  of  mailing  acceptable  to  the 
Secretary  of  Education. 

If  an  institutional  application  and 
agreement  is  sent  through  the  U.S. 
Postal  Service,  the  Secretary  does  not 
accept  either  of  the  following  as  proof 
of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 
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An  institution  should  note  that  the 
U.S.  Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  institution 
should  check  with  its  local  post  office. 

An  institution  is  encouraged  to  use 
certified  or  at  least  first  class  mail. 
Institutions  that  submit  an  institutional 
application  and  agreement  after  the 
closing  date  of  March  3.  1995  will  not 
be  considered  for  participation  or 
funding  under  the  Work-Colleges 
program  for  award  year  1995-96. 
Applications  and  Agreements  Delivered 
by  Hand.  An  institutional  application 
and  agreement  delivered  by  hand  must 
be  taken  to  Carolyn  Short,  Financial 
Management  Specialist,  Fund  Control 
Branch,  Campus-Based  Programs 
Financial  Management  Division, 
Accounting  and  Financial  Management 
Service,  Student  Financial  Assistance 
Programs.  U.S.  Department  of 
Education,  Room  4621,  Regional  Office 
Building  3,  7di  and  D  Streets,  SW.. 
Washington.  DC  20407.  Hand-delivered 
institutional  applications  and 
agreements  will  be  accepted  between 
8:00  a.m.  and  4:30  p.m.  (Eastern  time) 
daily,  except  Saturdays,  Sundays,  and 
Federal  holidays.  An  institutional 
application  and  agreement  for  the  1995- 
96  award  year  that  is  delivered  by  hand 
will  not  be  accepted  after  4:30  p.m.  on 
March  3,  1995. 

SUPPLEMENTARY  INFORMATION:  U'nder  the 
Work-Colleges  program,  the  Secretar>' 
allocates  funds  when  available  for  that 
program  to  eligible  institutions.  The 
Secretary  will  not  allocate  funds  under 
the  Work-Colleges  program  for  award 
year  1995-96  to  any  eligible  institution 
unless  the  institution  files  its 
"Institutional  Application  and 
Agreement  for  Participation  in  the 
Work-Colleges  Program"  by  the  closing 
date. 

To  apply  for  participation  and 
funding  under  the  Work-Colleges 
program,  an  institution  must  satisfy  the 
definition  of  "work-college"  in  section 
448(e)  of  the  HEA.  The  term  "work- 
college"  under  the  HEA  means  an 
eligible  institution  Oiat  (1)  is  a  [)ublic  or 
private  nonprofit  institution  with  a 
commitment  to  community  service;  (2) 
has  operated  a  comprehensive  work- 
learning  program,  for  at  least  two  vears: 
(3)  requires  all  resident  students  who 
reside  on  campus  to  participate  in  a 
comprehensive  work-learning  program 
and  the  provision  of  services  as  an 
integral  part  of  the  institution's 
(■ducational  program  and  as  part  ut  the 
institution  s  educational  philosophv; 
and  (4)  provides  students  partii  ipating 
in  thejconiprehensivc  work-lcaniing 
program  with  the  opportunity  to 


contribute  to  their  education  and  to  the 
welfare  of  the  community  as  a  whole. 

Applicable  Regulations 

The  following  regulations  apply  to  the 
Work-Colleges  program: 

(1)  Student  Assistance  General 
Provisions.  34  CFR  Part  668. 

(2)  Federal  Work-Study  Programs.  34 
CFR  Part  675. 

(3)  Institutional  EligibiUtv  Under  the 
Higher  Education  Act  of  1965.  as 
amended.  34  CFR  Part  600. 

(4)  New  Restrictions  on  Lobbying.  34 
CFR  Part  82. 

(5)  Governmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
Part  85. 

(6)  Drug-Free  Schools  and  Campuses. 
34  CFR  Part  86. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Short.  Financial  Management 
Specialist.  Fund  Control  Branch. 
Campus-Based  Programs  Financial 
Management  Division,  Accounting  and 
Financial  Management  Service.  Student 
Financial  Assistance  Programs,  U.S. 
Department  of  Education.  Room  4621. 
Regional  Office  Building  3,  600 
Independence  Avenue.  S.W.. 
Washington,  D.C.  20202-5452, 
Telephone  (202)  708-7741.  Individuals 
v\ho  use  a  telecommunications  device 
for  the  dodi  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastpm  time,  Monday  through 
Friday. 

(Authoritv-:  -J2  U.S.C.  2756(b)). 
(Catalog  ot  Federal  Domestic  Assistane  p 
Number:  H-}.(!33  Federal  Work-Study 
Program ) 

Dated:  I.i!n;ary  25.  1995. 

David  A.  Longanecker, 

Aasistant  Sriretary  for  Postsecondary 
Education. 

|FR  Do< .  qfi-2359  Filed  1-30-95:  8:45  urn] 
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DEPARTMENT  OF  ENERGY 

Adivsory  Committee  on  Human 
Radiation  Experiments 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  I  nder  the  provisions  of  the 
It'deral  .Xiivisorv  Committee  Act  (Pub 
L.  No.  92-Jfi3,  86  Stat.  770).  notice  is 
hereby  given  of  the  following  meeting: 
DATE  AND  TIME:  March  2.  1995.  9:0U 
a.m.-  5::u)  p.m. 

PLACE:  K.iiii>son  Summit  Hill.  401 
.Summit  Hi!l  Drive.  Knoxville.  TN 
FOR  FURTHER  INFORMATION  CONTACT 
Sf  e\  e  K  lii  i  d  man ,  The  Ad v  i  sorv 
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Coounittee  an  Humaa  Radiation 
Experiments.  1726  M  Street,  N\V,  Suite 
600.  Washington.  DC  20036.  Telephone 
(202) 234-9795  Fax:  (202)  254-9828. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The 
Advisory  Conunittee  on  Human 
Radiation  Experiments  was  established 
bv  the  President.  Executive  Order  No. 
12891,  January  15.  1994.  to  provide 
advice  and  recommendations  on  the 
ethical  and  scientific  standards 
applicable  to  human  radiation 
(experiments  carried  out  or  sponsored  by 
the  United  States  Government.  The 
Advisory  Committee  on  Human 
Radiation  Experiments  reports  to  the 
Human  Radiation  Interagency  Working 
Group,  the  members  of  which  include 
the  Secretary  of  Energy,  the  Secretary  of 
Defense,  the  Secretary  of  Health  and 
Human  Services,  the  Secretary  of 
Veterans  .\Sairs.  the  Attorney  General, 
the  Administrator  of  the  National 
.Aeronautics  and  Space  .Administration, 
the  Director  of  Central  Intelligence,  and 
the  Director  of  the  Office  of 
Management  and  Budget. 

Tentative  Agenda 

Thursday.  March  2. 1995 

9:00  a.m.  Call  to  Order  and  Opening 
Remarks 

9:15  a.m.  Public  Comment 

12:30  p.m.  Lunch 

1:30  p.m.  Public  Comment  (continues) 

5:30  p.m.  Meeting  Adjourned 

A  rinal  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  nie<5ting  is 
open  to  the  public.  The  chairperson  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written 
statement  with  the  Advisory  Committee 
will  be  permitted  to  do  so.  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  an  oral 
statement  should  contact  Kristin  Crotty 
of  the  Advisor*'  Committee  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  five  business  days  prior  to  the 
meeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on 
the  agenda. 

Transcript:  Available  for  public 
review  and  copying  at  the  office  of  the 
Advisory  Committee  at  the  address 
listed  above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  exi:ept  Federal 
holidavs. 


Is.suKii  in  Washington.  DC  on  [aniiarv  26. 
1995. 

Gail  Cephas, 

Acting  Deputy  Advisory  CommHtef 
Manngement  Officer. 

IFR  I3o(:.  9>-2345  Filed  1-30-95;  8:45  ami 
BILUNG  CO0€  64S0-01-P 
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Advisory  Committee  on  Human 
Radiation  Experiments 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  .Act  (PubUc; 
Law  No.  92-463',  86  Stat.  770).  notice  is 
given  of  a  meeting  of  the  Advisorv- 
Committee  on  Human  Radiation 
Experiments. 
DATE  AND  TIME: 

February  15,  1995,  1:00  a.m. -5.00  p.m. 
February  16,  1995,  9:00  a.m.-5:00  p.m. 
February  17,  1995,  8;00  a.m.-4:15  p.m 
PUkCE:  Omni  Shoreham  Hotel.  2500 
Calvert  Street.  N.W.,  Washington.  D.C. , 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Klaidman.  The  Advisory 
Committee  on  Human  Radiation 
Experiments,  1726  M  Street,  NW,  Suite 
600,  Washington.  DC  20036.  Telephone: 
(202)  254-9795  Fax:(202)  254-9828. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The 
.Advisor\'  Committee  on  Human 
Radiation  Experiments  was  established 
by  the  President,  Executive  Order  No. 
12891.  January  15,  1994,  to  provide 
advice  and  recommendations  on  the 
ethical  and  scientific  standards 
applicable  to  human  radiation 
experiments  carried  out  or  sponsored  by 
the  L'nited  States  Government.  The 
Advisory  Committee  on  Human 
Radiation  Experiments  reports  to  the 
Human  Radiation  Interagency  Working 
Group,  the  members  of  which  include 
the  Secretary  of  Energy,  the  Secretary  of 
Defense,  the  Secretary  of  Health  and 
Human  Services,  the  Secretary  of 
Veterans  Affairs,  the  Attorney  General, 
the  Administrator  of  the  National 
Aeronautics  and  Space  Administration, 
the  Director  of  Central  Intelligence,  and 
the  Director  of  the  Office  of 
Management  and  Budget. 

Tentative  Agenda 

Wednesday.  February  15.  1995 
1:00  p.m.  Call  to  order  and  Opening 

Remarks 
1:10  p.m.  Public  Comment 
3:15  p.m.  Discussion,  Committee 

Strategy  ard  Direction 
5:00  p.m.  Meeting  Adjourned 
Thursday.  February  16,  1995 
9:00  a.m.  Opening  Remarks 


9:10  a.m.  Discussion.  Committee 
Strategy  and  Direction 

12:15  p.m.  Lunch 

1:30  p.m.  Discussion.  Committee 
Strategy  and  Direction  (continue) 

5:00  p.m.  Meeting  Adjourned 
Friday.  February  1 7.  1995 

8:00  a.m.  Opening  Remarks 

8:05  a.m.  Discussion.  Committee 
Strategy  and  Direction 

12:15  p.m.  Lunch 

1 :30  p.m.  Discussion.  Committee 
Stratej;y  and  Direction  (continue) 

4:15  p.m.  Meeting  .Adjourned 

A  final  agenda  will  be  avaMabie  at  the 
meeting. 

Puhhc  Participation:  The  meeting  is 
open  to  the  public.  The  chairperson  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderiy 
conduct  of  business.  Any  me.raberof  the 
public  who  v«.^shes  to  file  a  written 
statement  with  the  .Advisor^'  Committee 
will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  .Members  of  the 
public  who  wish  to  make  a  5-minute 
oral  statement  should  contact  Kristin 
Crotty  of  the  .Advisory  Committee  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  5  business  days  prior  to  the 
meeting  and  reasonable  previsions  will 
be  made  to  include  the  presentation  on 
the  agenda. 

Transcript:  .Available  for  publu: 
review  and  copying  at  the  office  of  the 
Advisory  Committee  at  the  address 
listed  above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington.  D.C.  on  (anuarr  26. 
1995 
Gail  Cephas, 

Acting  Deputy-  Adxisory  Committft- 

.Management  Officer 

|FR  Doc.  95-2.346  Filed  1-30-95.  ij:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  Ncs.  CP93-61 3-000,  CP93-613- 
001,  CP93-673-00G,  CP93-673-O01 ,  (not 
consolidated)] 

Nortttwest  Pipeline  Corp.;  Notice  of 
Availability  of  ttie  Environmental 
Assessment  for  the  Proposed 
Northwest  Expansion  Projects 

jiir.uary  25.  19»}5. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (E.A)  on  the 
natural  gas  facilities  proposed  by- 
Northwest  Pipeime  Corporation 
(Northwest)  in  ;he  above-referenced 
dockets. 


The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the  proposed 
Northwest  Expansion  Projects 
including: 

•  Constructiion  of  46.6  miles  of  new 
pipeline  loop  6n  Northwest's  existing 
system  and  8.3  miles  of  new  pipeline 
lateral;  I 

•  Installatioh  of  approximately 
14.820  horsepower  of  additional 
compression  at  four  existing  compressor 
stations;  and 

•  Construction  of  4  new  meter 
stations  and  the  upgrading  and/or 
installation  of  crossover  taps  proposed 
at  11  existing  meter  stations. 

Northwest  proposes  to  con.struct  these 
facilities  to  transport  an  additional 
164.175  thousand  cubic  feet  per  day  of 
natural  gas  for  delivery  to  various 
customers  in  Washington,  Oregon,  and 
Idaho. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  and  is  available  for 
public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  941  Ndrth  Capitql  Street,  N.E. 
Room  3104,  Washington,  D.C.  20426. 
(202)  208-1371. 

Copies  of  thi$  EA  have  been  mailed  to 
Federal,  state  and  lo<:al  agencies,  public 
interest  groups;  interested  individuals, 
newspapers,  arid  parties  to  this 
proceeding. 

A  limited  number  of  copies  of  the  EA 
are  available  ft-om:  Ms.  Lauren 
O'Donnell,  En\ironmentaI  Project 
Manager,  Environmental  Review  and 
Compliance  Branch  I,  Office  of  Pipeline 
Regulation,  Roam  7312,  PR-ll.l,  825 
North  Capitol  Street,  N.E.,  Washington, 
DC.  20426,  (20^)  208-0325. 

Any  person  vyishing  to  comment  on 
the  EA  may  do  fep.  Written  comments 
must  reference  bocket  Nos.  CP93-fi13- 
001  and  CP93-6r3-001,  and  be 
addressed  to:  Otfice  of  the  Secretary, 
Federal  Energy  Regulator)'  Commission, 
825  North  Capiiol  Street,  N.E., 
Washington,  D.C.  20426. 

Comments  should  be  filed  as  soon  as 
possible,  but  mtist  be  received  no  later 
than  Febniajy  214.  1995  to  ensure 
consideration  bfefore  a  Commission 
decision  on  this  proposal.  A  copy  of  any 
comments  shouJd  also  be  sent  to  Ms. 
Lauren  O'Donnell.  Environmental 
Project  Manager,  at  the  above  address. 

Comments  will  be  considered  bv  the 
Commission  but  will  not  serve  to  make 


the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commissions  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
inter\'ene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  Section 
385.214(b)(3).  why  this  time  Umitation 
should  be  waived.  Environmental  issuest 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  vtiur 
comments  considered. 

Additional  information  about  this 
project  is  available  ft-om  Ms.  Lauren 
O'Donnell,  Environmental  Project 
Manager. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  95-2259  Filed  l-:«)-95;  »:45  ami 
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[Docket  No.  RP93-1 00-000  et  al.] 

Dakota  Gasification  Co.,  et  al.;  Notice 
of  Informal  Settlement  Conference 

lanuary  25,  1995. 

in  the  matter  of:  Dakota  Gasirii.ation 
Company  successor-in-interest  to  the 
Department  of  Energv),  Docket  No.  RP93- 
itXMXX):  Naniral  Gas  Pipeline  Companv  of 
America,  Docket  Nos.  RP94-208-0OO,  RP94- 
87-008.  RP94-122-O06,  RP94-169-006, 
RP94-195-005.  RP94-249-004 .  RP94-26t>- 
004.  RP94-305-002,  and  RP<)4-364-001: 
Tennessee  Gas  Pipielijie  Company,  Docket 
Nos.  RP94-222-000,  RP93-151-015,  RP94- 
39^-006,  RP94-202-000,  and  RP94-309-OO3; 
Transconlinen'.a!  Gap  Pipe  Line  Corporation, 
Docket  Nos.  RP94-2S8-O00.  and  TM94-14- 
29-000;  ANR  Pipeline  Company,  Docket  Nos. 
RP94-34  7-000,  RP94-1 50-000.  RP94-266- 
000.  and  RP94-384-O00. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday. 
February  2.  1995.  at  2:00  p.m.,  at  the 
offices  of  the  Federal  Energy  Regulatory- 
Commission.  810  First  Street,  NE., 
Washington.  D.C.  for  purpose  of 
exploring  the  possible  settlement  of  the 
issues  in  Docket  Nos.  RP94-298-000,  et 
al.  concerning  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco).  The 
settlement  discussions  will  be  limited  to 
issues  arising  on  the  Tran.sco  system. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.1G2(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission  s  regulations  (18  CFR 
385.214)  (1994). 


For  additional  information,  contact 
Carmen  Gastilo  at  (202)  208-2182  or 
Kathleen  Dias  at  (202)  208-0524. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  95-2260  Filed  1-30-95;  845  ami 

BILLING  COOE  e717-01-M 

[Docket  No.  n  P95-1 33-000] 

East  Tennessee  Natural  Gas  Co.; 
Notice  of  Rate  Filing 

January  25.  1995. 

Take  notice  that  on  )anuary  20, 1995. 
tast  Tennessee  Natural  Gas  Company 
(East  Tennessee),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  First  Revised 
Sheet  Nos.  30  and  31.  East  Tennessee 
requests  an  effective  date  for  these  tariff 
sheets  of  February  20,  1995. 

East  Tennessee  states  that  it  is  making 
this  filing  in  order  to  permit  injections 
under  its  LNGS  Rate  Schedule  into  its 
LNG  storage  facility  by  tank  truck.  East 
Tennessee  funher  states  that  emergency 
situations  have  arisen  both  this  winter 
and  last  winter  in  which  East  Tennessee 
had  to  inject  gas  into  its  LNG  facility  by 
tank  truck  under  the  emergency 
regulations.  East  Tennessee  befievt's  that 
a  tariff  change  is  a  more  appropriate 
method  of  addressing  this  occasional 
need  than  continuing  to  rely  on  the 
Commissions  emergency  regulations 
when  these  situations  arise.  East 
Tennessee  proposes  to  add  a  section  4  4 
to  its  LNGS  Rate  Schedule  specificaliv 
allows  injection  by  tank  truck.  The 
proposed  rate  for  this  service  is  the 
quantity  injection  times  the  Authorizi^i 
Overrun  Rate  for  FT-A  service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulation  Commission.  825  North 
Capitol  Street  NE.,  Washington,  DC 
2042B.  in  accordance  with  Sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.21 1, 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  befori> 
Februarv'  1,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  inter\'ene.  Copies 
of  this  filing  are  on  file  and  availabli'  for 
public  inspection. 
Lois  D.  Cashell, 
Secretary. 
jFR  Doi.  95-2261  Filed  1-30-95:  8:4S  i.-.j 
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[Docket  Nos.  RP85-209-042  and  RP88-27- 
031] 

Koch  Gateway  Pipeline  Co.;  Notice  of 
Refund  Report 

ianuan,  25,  1995. 

Take  notice  that  on  December  16, 
1994,  Koch  Gateway  Pipeline  Company 
(Koch),  formerly  United  Gas  Pipe  Line 
Company,  tendered  for  filing  a  refund 
report  reflecting  funds  remitted  by  Koch 
to  three  of  its  customers  pursuant  to 
settlement  agreements  filed  in  the 
referenced  dockets. 

Koch  states  that  the  refunds  were  paid 
in  September  1994.  Koch  states  that  the 
total  refunds  covered  by  the  instant 
filing  amount  to  559,334.887,  inclusive 
of  principal  and  interest. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  D.C.  20426.  in  accordance 
with  section  385.211  of  the 
Commission's  Regulations.  All  such 
protests  should  be  filed  on  or  before 
February  1.1  995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary: 
|FR  Doc.  95-2262  Filed  1-30-95;  8:45  ami 

BILLING  CODE  8717-01-M 


[Docket  No.  GT95-1 9-000] 

Paiute  Pipeline  Co.;  Notice  of  Refund 
Report 

January-  25. 1995. 

Take  notice  that  on  January  18,  1995, 
Paiute  Pipeline  Company  (Paiute), 
submitted  a  refund  report  reflecting 
refunds  of  $451,644.94  received  from 
Northwest  Pipeline  Corporation 
(Northwest),  pursuant  to  Commission 
orders  issued  in  Docket  Nos.  RP89-137. 
et  al.,  pertaining  to  Northwest's  take-or- 
pay  buyout  and  buydown  direct-billed 
charges  and  commodity  surcharges. 
Paiute  also  received  a  refund  of  $808.06 
as  a  result  of  Commission  orders  issued 
in  Docket  Nos.  TM91-6-37  and  TM92- 
7-37  reflecting  Northwest's  annual  fuel 
reimbursement  percentage. 

Paiute  states  tiiat  on  December  20, 
1994.  Paiute  refunded  amounts  received 
from  Northwest  to  its  former  customers, 
inclusive  of  principal  and  interest. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv'  Commission. 


825  North  Capitol  Street,  NE.. 
Washington,  D.C.  20426,  in  accordance 
with  section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  should  be  filed  on  or  before 
Februar)'  1.  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
■inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  95-2263  Filed  1-30-95:  8:45  ami 

BILLING  CODE  STW-OI-M 


[Docket  No.  RP83-58-022] 

Southern  Natural  Gas  Co.;  Notice  of 
Refund  Report 

Januan.-  25.  1995 

Take  notice  that  on  December  16. 
1994.  Southern  Natural  Gas  Company 
(Southern),  tendered  for  filing  a  refund 
report  pursuant  to  Article  II  of  the 
Stipulation  and  Agreement  (Stipulation) 
in  Docket  No.  RP83-58.  et  al.  and  the 
Commission's  order  dated  March  23, 
1989.  approving  such  Stipulation.  These 
refLmd  levels  result  from  the  removal  of 
Southern's  Volumetric  Take-or-Pay 
Surcharge  (surcharge). 

Southern  seeks  in  this  filing  to  refund 
surcharge  levels  collected  from 
December  18,  1993  through  April  31. 
1994  since  the  full  level  of  cost 
allocated  to  the  surcharge  was  deemed 
fully  recovered  on  December  17,  1993. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  D.C.  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (section 
385.211).  All  such  protests  should  be 
filed  on  or  before  February  1. 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Dot.  95-2264  Filed  1-30-95:  8:45  am] 

BILLING  CODE  67 1 7-01 -M 


[Docket  No.  TM95-7-29-O00] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

lanuary  25.  1995. 

Take  notice  that  on  January  20.  1995, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL),  tendered  for  filing 
First  Revised  Eighteenth  Revised  Fourth 
Revised  Sheet  No.  50  to  its  FERC  Ga.s 
Tariff.  Third  Revised  Volume  No.  1 . 
which  tariff  sheet  is  proposed  to  be 
effective  Januar\'  1.  1995. 

TGPL  states  that  the  purpose  of  the 
filing  is  to  track  a  rate  change 
attributable  to  the  transportation  sorvice 
purchased  from  Te.xas  Gas  Transniission 
Corporation  (Te.xas  Gas)  under  its  Ratf 
Schedule  FT.  which  service  underlies 
the  service  provided  by  TGPL  under  its 
Rate  Schedule  FT-NT.  This  tracking 
filing  is  being  made  pursuant  to  Section 
4  of  TGPL's  Rate  Schedule  FT-NT. 

TGPL  states  that  copies  of  the  instant 
filing  are  being  mailed  to  its  FT-NT 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator)'  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
D.C.  20426.  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  1,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  he  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  0.  Cashell, 
Secretary. 
|FR  Dor.  95-2265  Filed  1-30-95;  H  4;-i  am) 

BILLING  CODE  6717-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-1 32-000] 

Williams  Natural  Gas  Co.;  Notice  of 
Refund  Report 

Ianuar>-  25. 1995. 

Take  notice  that  on  Januar\'  20.  1995, 
Williams  Natural  Gas  Company  (WNG). 
tendered  for  filing,  pursuant  to  Article 
9.7(d)  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  its 
report  of  net  revenue  received  from 


tash-outs.  WNG  proposes  to  make  the 
refund  upon  Commission  approval  of  its 
calculation  method  as  set  out  in  this 
report. 

WNG  states  that  on  C)ctober  1, 1993, 
in  Docket  No.  RS92-12,  it  implemented 
a  new  methodology  for  handling 
transportation  Imbalances.  Included  in 
this  methodology  was  a  cash-out 
mechanism.  Pursuant  to  Article 
9.7(a)(iv),  Shippers  were  given  the 
option  of  resolving  their  imbalances  by 
the  end  of  the  calendar  month  foUowring 
the  month  in  which  the  imbalance 
occurred  by  c4shing-out  such 
imbalances  at  100%  of  the  spot  market 
price  applicaWe  to  WNG  as  published  in 
the  first  issue  of  Inside  FERC's  Gas 
Market  Report  for  the  month  in  which 
the  imbalance  occurred. 

Net  monthly  imbalances  which  were 
not  resolved  by  the  end  of  the  second 
month  following  the  month  in  which 
the  imbalance  occurred  and  which 
exceeded  the  tolerance  specified  in 
Article  9.7(b)  were  cashed-out  at  a 
premium  or  discount  from  the  spot 
price  according  to  the  schedules  set 
forth  in  Article  9.7(c).  Article  9.7(d) 
provides  that  during  each  twelve  month 
period  beginning  on  the  effective  date  of 
Article  9,  WNG  shall  refund  any  net 
revenue  (sales  less  purchase  cost) 
received  from  the  operation  of 
paragraphs  (a)(iv)  and  (c)  to  all  Shippers 
on  a  pro-rata  basis  based  on  quantity 
delivered  under  rate  schedules 
applicable  to  Article  9.7  to  each  Shipper 
during  such  twelve  month  period.  It 
further  provides  that  carrying  costs  shall 
be  calculated  on  the  net  balance  each 
month  (either  net  revenue  or  net  cost). 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  .state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatoi^  Commission. 
825  North  Capjtol  Street,  NE.. 
Washington,  D.C.  20426.  in  accordance 
with  sections  385.214  and  385.21 1  of 
the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  1,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Cxipies 
of  this  filing  are  on  file  with  the 
Commi.ssion  arid  are  avaijable  for  public 
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inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  95-2266  Filed  1-30-95;  8:45  am) 

BILLING  CODE  6717-Ol-M 


[Docket  No.  CP94-675-000] 

El  Paso  Natural  Gas  Co.;  Notice  of 
Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  San 
Juan  Triangle  Expansion  Project  and 
Request  for  Comments  on 
Environmental  Issues 

Ianuar>'  25. 1995. 

The  stafT  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or  the 
Commission)  wall  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  potential  environmental 
impacts  of  the  construction  and 
operation  of  the  facilities  proposed  by  EI 
Paso  Natural  Gas  Company  (El  Paso)  for 
its  San  Juan  Triangle  Expansion 
Project.1  This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  or  not  to  approve 
the  project. 

Summary  of  the  Proposed  Pro)ect 

El  Paso  seeks  Commission 
authorization  to: 

•  Construct  and  operate 
approximately  29.7  miles  of  34-inch- 
diameter  pipeline  loop  ^  between  El 
Paso's  existing  Blanc-o  Plant  and  its 
Gallup  Compressor  Station,  in  San  Juan 
County,  New  Mexico;  and 

•  Install  a  replacement  compressor 
unit  on  one  of  the  turbines  at  El  Paso's 
exi.sting  Gallup  Compressor  Station,  in 
McKinley  County,  New  Mexico. 

The  proposed  San  Juan  Triangle 
Expansion  Project  would  allow  El  Paso 
to  receive  additional  volumes  of  natural 
gas  from  the  San  Juan  Basin  area  and 
transport  up  to  300,000  thousand  cubic 
feet  per  day  through  the  new  loop  to  its 
customers.  The  general  location  of  the 
project  facilities  is  shown  in  appendix 
I.-* 


JMI 


'  El  Pa.so'b  sppliration  was  filed  with  thr 
Commisfion  under  section  7  of  the  Natural  (mi  A;t 
rtr.d  Part  157  of  iheCorinnissioii's.  r»!gu!8tio.■^^  on 
\\.ne.  1.  1994. 

=  A  loop  is  a  segment  of  pipeline  inslallitd 
adjacent  to  an  existing  pipeline  and  connerletl  lo 
it  on  tioth  ends.  The  loop  allows  more  gas  to  bi- 
moved  through  that  segment  of  the  pipeline  swMem. 

^The  appendices  rpfe-renced  in  this  nolic*  are  not 
h«!;i;g  printed  in  th»-  Federal  Register.  Cojiies  are 
available  from  ine  Commission's  Publir  Rt-l.-renie 
and  Kiics  Maintenance  Branch.  Room  3104.  (Ml 
North  Capitol  Street,  Nff.,  Washington,  U:(,.  2U4Zb, 
or  call  (202)  206-1371.  Copies  of  the  appendices 
were  sent  to  all  those  receiving  this  siirtiu'  in  t!;e 
mail. 


Land  Requirements  for  Construction 

The  proposed  loop  would  be 
constructed  parallel  to  an  existing 
pipeline  corridor  which  already 
contains  five  other  pipelines  for 
approximately  16.7  miles  and  two  other 
pipelines  for  about  13  miles.  The  new 
loop  would  be  installed  30  feet  west  f)f 
the  existing  El  Paso  Blanco  Plant  lo 
Gallup  Station  Loop  Line,  except  at 
locations  where  terrain  or  other  factors 
dictate  a  wider  spacing.  The 
construction  right-of-way  would  be  TOO 
feet  wide,  beginning  10  feet  west  of  the 
existing  loop. 

El  Paso  would  acquire  an  additional 
10  to  30  feet  of  new  permanent  right-of- 
way  for  the  proposed  loop,  and  50  feet 
of  temporary  work  space  would  be 
needed  west  of  the  new  permanent 
right-of-way.  Other  temporary  work 
space  would  be  required  adjacent  to  the 
planned  construction  right-of-way  at 
road  and  stream  crossings.  Following 
construction,  the  temporary  work  spai;e 
would  be  allowed  to  revert  to  its  former 
land  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  ah  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scnpi!!g  process  is  to  focus  the  analysis 
on  important  environmental  issues.  By 
this  Notice  of  Intent,  the  Commission 
requests  public  comments  on  the  scop>e 
of  the  issues  we  will  address  in  the  E.^. 
All  comments  received  are  taken  into 
account  during  the  preparation  of  the 
E.^.  Slate  and  local  government 
representatives  are  encourage.d  to  notify 
their  <  onstituents  of  this  proposed 
action  and  encourage  the  to  comment  im 
their  arrss  of  conu^rn. 

The  FA  will  disrxiss  impacts  that 
couki  (iccur  as  a  result  of  the 
eonstiiiction  operation  of  the  proposed 
proiecf  under  these  general  headings: 

•  Gt^olrrg\  and  soils 

•  Wdter  resources,  fishenes,  and 
weliands 

•  Vegetation  and  wildlife 

•  FnHangered  and  tlirnatened  sp».i  ies 

•  Land  use 

•  Cultural  resources 

•  Air  quality  and  noise 

We  will  also  evaluate  possible 
alternatives  to  the  pniposed  projei;t  or 
portions  of  the  project,  and  make 
reroininendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resnurrrs 


!i918 
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Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention  in 
the  EA.  based  on  a  preliminary  review 
of  the  proposed  facilities  and  the 
information  provided  by  El  Paso.  Keep 
in  mind  that  this  is  a  preliminary  list. 
The  list  of  issues  will  be  added  to. 
subtracted  from,  or  changed  based  on 
your  comments  and  our  analysis.  The 
environmental  issues  are: 

•  The  proposed  loop  would  be  within 
allotted  and  Tribal  lands  administered 
by  the  Navajo  Nation. 

•  The  proposed  loop  would  cross  4 
major  washes  and  18  ephemeral 
drainages. 

•  The  proposed  loop  would  disturb 
desert  shrub  and  grasslands. 

•  The  proposed  loop  could  impact 
federally  listed  threatened  and 
endangered  species. 

•  The  proposed  loop  could  impact 
significant  cultural  resources. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  on  concerns  about  the 
project.  You  should  focus  on  the 
potential  environmental  effects  of  the 
proposal,  alternatives  to  the  proposal 
(including  alternative  routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded. 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  St., 
N.E..  Washington,  D.C.  20426; 

•  Reference  Docket  No.  CP94-575- 
000; 

•  Send  a  copy  of  your  letter  to:  Paul 
Friedman,  EA  Project  Manager,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  St.,  N.E.,  Room  7312, 
Washington,  D.C.  20426;  and 


•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  D.C.  on 
or  before  March  3, 1995. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 
Friedman,  EA  Project  Manager,  at  (202) 
208-1108.  If  the  EA  is  published  for 
comment  and  you  vnsb  to  receive  a 
copy  of  the  EA.  you  should  request  one 
from  Mr.  Friedman  at  the  above  address. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervener." 
Among  other  things,  interveners  have 
the  rig^t  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  interveners.  Likewise, 
each  intervener  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervener  you  must 
file  a  Motion  to  Intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  attached  as  appendix  2. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  mut  show  good  cause, 
as  required  by  section  385.214(b)(3), 
why  this  time  limitation  should  be 
waived.  Envirorunental  issues  have  been 
viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervener  status  to  have  your  scoping 
comments  considered. 
Lois  D.  CashelL 
Secretory. 
(PR  Doc.  95-2258  Filed  1-30-95;  8:45  am] 

BILUNO  CODE  6717-01-M 


Office  of  Fossil  Energy 

[Docket  No.  FE  C&E  94-18— Certification 
Notice— 146] 

Brooklyn  Navy  Yard  Cogeneration 
Partners,  L.P.  Notice  of  Filing  of  Coal 
Capability  Powerplant  and  Industrial 
Fuel  Use  Act 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  filing. 

SUMMARY:  On  January  9, 1995,  Brooklyn 
Navy  Yard  Cogeneration  Partners,  L.P. , 
submitted  a  coal  capability  self- 
certification  pursuant  to  section  201  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978,  as  amended. 

ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection,  upon  request,  in  the  Office 
of  Fuels  Programs,  Fossil  Energy,  Room 
3F-056,  FE-52.  Forrestal  Building,  1000 


Independence  Avenue  SW., 

Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ellen  Russell  at  (202)  586-9624. 

SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA).  as  amended  (42 
U.S.C.  8301  et  seq.).  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  within  the 
capability  to  use  coal  or  another 
alternate  fuel  as  primary  energy  source. 
In  order  to  meet  the  requirement  or  coal 
capability,  the  owner  or  operator  of  such 
facilities  proposing  to  use  natural  gas  or 
petroleimi  as  its  primary  energy  source 
shall  certify,  pursuant  to  FUA  section 
201(d).  to  the  Secretary  of  Energy  prior 
to  construction,  or  prior  to  operation  as 
a  base  load  powerplant.  that  such 
powerplant  has  the  capability  to  use 
coal  or  another  alternate  fuel.  Such 
certification  establishes  compliance 
with  section  201(a)  as  of  the  date  filed 
with  the  Department  of  Energy.  The 
Secretary  is  required  to  publish  a  notice 
in  the  Federal  Register  that  a 
certification  has  been  filed.  The 
following  owner/operator  of  a  proposed 
new  baseload  powerplant  has  filed  a 
self-certification  in  accordance  with 
section  201(d). 

Owner:  Brooklyn  Navy  Yard 

Cogeneration  Partners,  L.P. 
Operator:  Brooklyn  Navy  Yard 

Cogeneration  Partners.  L.P. 
Location:  Brooklyn.  New  York 
Plant  Configuration:  Combined  cycle 

cogeneration  facility  arranged  in  a 

topping  cycle  configuration 
Capacity:  286  megawatts 
Fuel:  Natural  gas 
Purchasing  Entities:  Consolidated 

Edison  Company 
In-Service  Date:  November  30, 1995 

Issued  in  Washington.  DC.  January  18. 
1995. 

Anthony ).  Como, 

Director,  Office  of  Coal  6-  Electricity,  Office 
of  Fuels  Programs.  Office  of  Fossil  Energy: 
|FR  Doc.  95-2347  Filed  1-30-95:  8:45  am] 
BILLING  CODE  •450-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-5144-4] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 


U.S.C.  3501  et  seq).  this  notice 
annoimces  the  Office  of  Management 
and  Budget's  (OMB)  responses  to 
Agency  PRA  clearance  requests. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No.  1666.02;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Ethylene  Oxide 
Commercial  Sterilization  and 
Fumigation  Operations — 63-0;  was 
approved  12/05/94;  OMB  No.  2060- 
0283;  expires  12/31/97. 

EPA  ICR  No.  1659.02;  NESHAP  for 
Gasoline  Distribution  Facilities, 
Reporting  and  Recordkeeping 
Requirements — 63-R;  was  approved  12/ 
05/94;  OMB  No.  2060-0325;  expires  12/ 
31/97. 

EPA  ICR  No.  1678.02;  National 
Emissions  Standards  for  Magnetic  Tape 
Manufacturing  Operations — 63-EE;  was 
approved  12/05/94;  OMB  No.  2060- 
0326;  expires  12/31/97. 

EPA  ICR  No.  1611.02;  National 
femission  Standards  for  Chromium 
Emissions  from  Hard  and  Decorative 
Chromium  Electroplating  and 
Chromium  Anodizing  Tanks — 63-N;  was 
approved  12/05/94;  OMB  No.  2060- 
0327;  expires  12/31/97. 

EPA  ICR  No.  1655.02;  Gasoline 
Detergents  Additive  Regulations, 
Interim  Program  (Final  Rule);  was 
approved  12/16/94;  OMB  No.  2060- 
0275; expires  12/31/97. 

EPA  ICR  No.  1056.05;  Information 
Requirements  for  Nitric  Acid  Plants — 
NSPS  Subpart  G;  was  approved  12/29/ 
94;  OMB  No.  2060-0019;  expires  12/31/ 
97. 

EPA  ICR  No.  1503.02;  Data 
Acquisition  for  Registration;  was 
approved  11/16/94;  OMB  No.  2070- 
0122;  expires  11/30/97. 

EPA  ICR  1582.02;  Compliance 
Extension  for  Early  Reductions;  was 
approved  11/20/94;  OMB  No.  2060- 
0222;  expires  11/30/97. 

EPA  ICR  No.  1593.02;  Organic  Air 
Emission  Standards  for  Tanks,  Surface 
Impoundments,  and  Containers  at 
Hazardous  Waste  Treatment,  Storage, 
and  Disposal  Facilities  and  Hazardous 
Waste  Generators;  was  approved  11/09/ 
94;  OMB  No.  2060-0318;  expires  11/30/ 
97. 

EPA  ICR  No.  1694.01;  Clean  Fuel 
Fleet  Program  Requirements  for  Vehicle 
Conversion  and  the  California  Pilot  Test 
Program;  was  approved  12/20/94;  OMB 
No.  2060-0314;  expires  06/30/95. 


EPA  ICR  No.  1246.04;  EPA  Asbestos 
Worker  Protection  Rule  Revision;  was 
approved  12/20/94;  OMB  No.  2070- 
0072;  expires  12/31/95. 

OMB  Extensions  of  Expiration  Dates 

EPA  ICR  No.  0794.06;  Notification  of 
Substantial  Risk  of  Injury  to  Health  and 
the  Environment  under  Section  8(E)  of 
the  Toxic  Substances  Control  Act 
(TSCA);  OMB  No.  2070-0046; 
expiration  date  extended  to  03/31/95. 

EPA  ICR  No.  0370.12;  Underground 
Injection  Control  Facility  and  Well 
Inventory  Information;  OMB  No.  2040- 
0042;  expiration  date  extended  to  06/30/ 
95. 

EPA  ICR  No.  1590.01;  California  Pilot 
Test  Program:  Vehicle  Credit  Program; 
OMB  No.  2060-0229;  expiration  date 
extended  to  05/31/95. 

EPA  ICR  No.  0186.06;  NESHAP  for 
Vinyl  Chloride  (Subpart  F)  Information 
Collection;  OMB  No.  2060-0071; 
expiration  date  extended  to  06/30/95. 

EPA  ICR  No.  0959.06;  Facility 
Groimd- Water  Monitoring 
Requirements;  OMB  No.  2050-0033; 
expiration  date  extended  to  05/30/95. 

EPA  ICR  No.  1381.03;  Recordkeeping/ 
Reporting  Requirements  for  Compliance 
with  the  40  CFR  258  Solid  Waste 
Disposal  Facility  Criteria;  OMB  No. 
2050-0122;  expiration  date  extended  to 
06/30/95. 

EPA  ICR  No.  1603.01;  Lead-Based 
Paint  Abatement  and  Repair  and 
Maintenance  Study  in  Baltimore;  OMB 
No.  2070-0123;  expiration  date 
extended  to  06/30/95. 

bated:  January  26, 1995. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
|FR  Doc.  95-2336  Filed  1-30-95:  8:45  am) 
BILLING  CODE  6560-60-^ 


[FRL-5147-6] 

Office  of  Research  and  Development; 
Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods;  Receipt  of 
Application  for  a  Reference  Method 
Determination 

Notice  is  hereby  given  that  on 
December  23, 1994,  the  Environmental 
Protection  Agency  received  an 
application  from  Environment  S.A.,  111 
bd.  Robespierre,  78300  Poissy,  France, 
to  determine  if  their  Model  AC31M 
Nitrogen  Oxides  Analyzer  should  be 
designated  by  the  Administrator  of  the 
EPA  as  a  reference  method  undet  40 
CFR  part  53.  If,  after  appropriate 
technical  study,  the  Administrator 
determines  that  this  method  should  be 
so  designated,  notice  thereof  will  be 


given  in  a  subsequent  issue  of  the 
Federal  Register. 
Robert  J.  Huggett, 

Assistant  Administrator  for  Research  and 
Development. 

|FR  Doc.  95-2309  Filed  1-30-95;  8:45  am) 

BILUNG  COOE  6S6&-60-M 


FEDERAL  RESERVE  SYSTEM 

Gainesville  Bancshares,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  Februar\' 
24, 1995. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Gainesville  Bancshares,  Inc., 
Gainesville,  Missouri;  to  acquire  100 
percent  of  the  voting  shares  of  Douglas 
County  Bancshares,  Inc.,  .^va,  Missouri. 
and  thereby  indirectly  acquire  Douglas 
County  National  Bank,  Ava,  Missouri. 

2.  Mercantile  Bancorporation  Inc.. 
and  Mercantile  Bancorporation  Inc.  of 
Arkansas,  both  of  St.  Louis,  Missouri;  to 
acquire  100  percent  of  the  voting  shares 
of  TCBankshares,  Inc.,  North  Little 
Rock,  Arkansas;  and  thereby  indirectly 
acquire  Twin  City  Bank,  North  Little 
Rock,  Arkansas;  First  National  Bank  of 
Crawford  Coimty,  Van  Buren,  Arkansas; 
First  National  Bank  of  Conway  County, 
Morrilton,  Arkansas;  First  Ozark 
National  Bank,  Flippin,  Arkansas;  First 
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National  Bank  of  Cleburne  County, 
Heber  Springs,  Arkansas,  and  TCB  The 
Community  Bank  of  Arkansas.  N.A., 
Batesville.  Arkansas. 

In  connection  with  this  application. 
Mercantile  Bancorporation  Inc.  of 
Arkansas.  St.  Louis,  Missouri,  has 
applied  to  become  a  bank  holding 
company. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Mountain  Parks  Financial 
Corporation,  Denver,  Colorado;  to 
acquire  100  percent  of  the  voting  shares 
of  Financial  Holdings,  Inc.,  Louisville, 
Colorado,  and  thereby  indirectly  acquire 
The  Bank  of  Louisville,  Louisville, 
Colorado,  and  Boulder  Valley  Bank  & 
Trust,  Boulder,  Colorado. 


Ik)ard  of  Governors  of  the  Federal  Reserve 
System.  January  25.  1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board 
|FR  Doc.  95-2302  Filed  1-30-95;  8:45  ami 
BIUINQ  CODE  t210-01-F 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7  A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 


Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Bet\ween:  010395  and  011395— Continued 


Transactions  Granted  Early  Termination  Between:  010395  and  01 1395 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


United  Asset  Management  Corporation.  Provident  Investment  Counsel,  Provident  Investment  Counsel  

Providence  Media  Partners  L.P.,  Estate  of  Charles  A.  Samrrxjns,  Sammons  Communications  of  New  York,  Inc 
First  Data  Corporation,  State  Mutual  Life  Assurance  Company  of  America,  440  Financial  Group  of  Worcester. 

Inc 

The  Broken  Hill  Proprietary  Company  Limited.  North  Star  BHP  Steel,  L.LC.,  North  Star  BHP  Steel,  L.LC 

Cerrtury  Connmunications  Corp..  Rock  Associates  Incorporated,  Rock  Associates  Incorporated 

Cisco  Systems,  Irx:.,  BoJt  Beranek  and  Newman,  Inc.,  LightStream  Corporation  

The  Atlantic  Fourxlation,  GT  Interactive  Software  Corp.,  GT  Interactive  Software  Corp 

The  Earth  Technokjgy  Corporation  (USA),  HazWaste  Industries  Incorporated,  HazWaste  Industries  Incor- 


porated 


JMI 


Alltel  Corporatron,  Alltel  Corporation,  Fort  Smith  MSA  Limited  Partnership 

Handleman  Company,  Mr.  Amos  Alter,  Madacy  Music  Group.  Inc  

Shawmut  National  Corporation,  Barclays  Bank  PLC,  Barclays  Business  Credit  Inc 

Sumner  M.  Redstone,  Ronald  O.  Perelman,  New  World  Communkations  of  Boston,  Inc 

SASIB  S.p.A.,  Figgie  International.  Inc.,  Figgie  Packaging  Systems 

Arctic  Slope  Regional  Corporatkjn.  Puget  Corporation,  Puget  Corporation  

The  Wharf  (HokJings)  Limited.  Shoreham  Hotel  Limited  Partnership.  The  Stioreham  Hotel  

Berisford  lntematk>nal  pte,  Weltjilt  Co^poratwn,  Well)i(t  Corporation 

Dresser  Industries,  Inc..  Kerr-McGee  Corporation,  Kerr-McGee  Corporation  

Natx)rs  Industries,  Inc,  Gordon  P.  Getty,  Delta  Drilling  Company  . 

UtiliCorp  United  Inc.,  Wascana  Energy  Inc.,  Broad  Street  Oil  &  Gas  Co „... 

Winterthur  Swiss  Insurance  Company,  Jefferson- Pilot  Corporation,  Jefferson-Pilot  Fire  &  Casualty  Company  ... 

Century  Commun«ations  Corp.,  ML  Media  Partners,  L.P.,  ML  Media  Partners,  L.P  

GoWer,  Thoma,  Cressey,  Rauner  Fund  IV,  L.P..  Allen  J.  Nest>itt,  Lason  Systems,  Inc  

The  Bisys  Group,  \nc.,  Concord  Hokjing  Corporation,  Concord  Holding  Corporation 

General  Electrx;  Company,  Bruce  R.  McGrath,  Elder  Equipment  Leasing,  Inc 

Thermo  Electron  Corporation,  Compagnie  Financiere  de  Paribas,  Engineering  Technology  Inc.,  Knowledge 

Corporation 

Federal  Express  Corporatkxi,  Delta  Air  Lines.  Inc.,  Delta  Air  Lines,  Inc  . 

Charter  Oak  Partners,  SiMETCO,  Inc.,  SiMETCO.  Inc 

Guy  P.  Gannett  Trust,  VS&A  Communkations  Partners.  L.P.,  Hugties  Broadcasting  Partners „. 

Rochester  Telephone  Corporation,  Steven  C.  Simon,  American  Sharecom,  Inc 

Steven  C.  Simon.  Rochester  Telephone  Corporation.  Rochester  Telephone  Corporation „ 

James  J.  Weinert,  Rochester  Telephorw  Corporation,  Rochester  Telephone  Corporation  „ 

Rochester  Telephone  Corporation,  WCT  Communications.  Inc.,  WCT  Communications,  Inc  ...^ 

K-lll  Communtcations  Corporatwn.  VS&A  Communications  Partners,  L.P..  PJS  Putslications,  tnc  

Fremont  General  Corporation,  Ttie  Continental  Corporation.  Casualty  InsurarKe  Company  „ 

Loews  Corporatwn,  The  Continental  Corporation,  The  Continental  Corporatkm  ~ 

Mk:ron  Technotogy,  Inc..  ZEOS  Intematkjnal,  ZEOS  Intematonal _ „ ; 

Loews  Corporalkxi.  CBS  Inc..  CBS  Inc „ _ „ _. 

Furon  Conipany.  Custom  Coating  &  Laminating  Corporatkxi,  Custom  Coating  &  Laminating  Corporation 

Rock-Tenn  Cornpany.  Alliance  Display  and  Packaging  Company.  Alliarx^e  Display  and  Packaging  Company 

WHX  Corporation.  Teledyne.  Inc..  Teledyne,  Inc _.. _« ^._„. .....,.„.. ..^....^ „.„ „._„ 

American  Stores  Company.  A.D.  Clark.  Inc..  A.D.  Clark,  Inc  „ „ 

Marshall  S.  Cogan,  Henry  Cnawn  and  Company,  CHF  Industries,  Inc .*. „ 

Canadian  Pacifk:  Limited,  Canadian  Pacifk:  Limited.  Shawnee  Mall  Associates  Limited  Partnerstiip 

ZENECA  Group  PLC,  Salir*  Health  Care,  Inc..  Salick  Health  Care.  Inc  „ » 


PMN  No. 


95-0562 
95-0619 

95-0639 
95-0659 
95-0665 
95-0673 
95-0679 

95-0680 
95-0702 
95-0710 
95-0711 
95-0721 
95-0738 
95-0739 
95-0750 
95-0757 
95-0736 
95-0743 
95-0751 
95-0764 
95-0676 
95-0716 
95-0733 
95-0752 

95-0766 
95-0771 
95-0806 
95-0681 
95-0701 
95-0703 
95-0704 
95-0715 
95-0723 
95-0747 
95-0755 
95-0775 
95-0781 
95-0687 
95-0709 
95-0722 
9&-0730 
95-0759 
95-0768 
95-0772 


Date  termi- 
nated 


01/04/95 
01/04/95 

01/04,-95 
01/04/95 
01/04/95 
01/04/95 
01/04/95 

01/04/95 
01/04/95 
01/04/95 
01/04/95 
01/04/95 
01/04/95 
01/04/95 
01/04/95 
01/07/95 
01/09/95 
01/09 '95 
01/0995 
01/09/95 
01/10/95 
01/11/95 
01/11/95 
01/11/95 

01/11/95 
01/11/95 
01/11/95 
01/12/95 
01/12/95 
01/12/95 
01/12/95 
01/12/95 
01/12/95 
01/12/95 
01/12/95 
01/12/95 
01/12/95 
01/13/95 
01/13/95 
01/13/96 
01/13/95 
01/13/95 
01/13/95 
01/13/95 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Gemina  S.p.A,  Marco  Rivetti/Glovanna  Rivetti,  Gmppo  Finanziario  Tessile.  S.p.A  

Vestar  Equity  Partners,  L.P..  Astrum  International  Corporation,  Anvil  Knitwear  division  

Code,  Hennessy  &  Simmons  II,  L.P.,  Harold  Kay.  Whitney  Con-Pak  International 

Code,  Hennessy  &  Simmons  II,  L.P..  J.  Anton  Schiffenhaus.  Whitney  Corr-Pak  International  

Code,  Hennessy  &  Simmons  II.  L.P.,  Laurence  C.  Schiffenhaus,  Whitney  Corr-Pak  Internattonal 

CRH  pic,  Arizona  Block  Manufacturing.  Inc.,  Superlite  Block 

CRH  pic,  CRH  pic,  Superlite  Block  

Sodexho  S.A.,  Gardner  Merchant  Services  Group  Limited,  Gardner  Merchant  Services  Group  Limited 

Apache  Corporation.  Texaco  Inc.,  Texaco  Exploration  and  Production  Inc  

United  Parcel  Service  of  America,  Inc.,  Ray  R.  Thurston,  Sonic  Couriers  of  Arizona,  Inc..  and  Sonic  Telex  ... 

Ray  R.  Thurston,  United  Parcel  Sen/ice  of  America.  Inc.,  United  Parcel  Servk;e  of  America,  Inc  

Champion  Enterprises.  Inc..  Chandeleur  Homes,  Inc.,  Chandeleur  Homes.  Inc 

Champion  Enterprises,  Inc.,  Crest  Ridge  Homes,  Inc.,  Crest  Ridge  Homes,  Inc  

Southern  New  England  Telecommunk:ations  Corporation,  Bell  Atlantk:  Corporation,  Bell  Atlantic  Corporation 

The  Ho  Family  Trust,  Gus  A.  Paloian  (Trustee  in  Bankmptcy),  LeMeridien  Chicago  Hotel  

AmeriChok:e  Corporation,  Beatrice  Welters.  Atlantk:  Systems,  Inc 

Beatrice  Welters,  AmeriChoice  Corporation,  AmeriChoice  Corporation  

Edgar  Rios,  AmeriChoice  Corporation,  AmeriChoice  Corporation 


NNo. 

Date  termi- 
nated 

95-0774 

01/13/95 

95-0778 

01/13/95 

95-0791 

01/13/95 

95-0792 

01/13/95 

95-0793 

01/13/95 

95-0794 

01/13/95 

95-0799 

01/13/95 

95-0800 

01/13/95 

95-0803 

01/13/95 

95-0813 

01/13/95 

95-0814 

01/13/95 

95-0815 

01/13/95 

95-0816 

01/11*95 

95-0818 

01/13/95 

95-0819 

01/13/95 

95-0825 

01/13/95 

95-0826 

01/13,'95 

95-0827 

01/13«5 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Feay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington,  D.C.  20580,  (202)  326- 
3100. 

By  Direction  of  the  Commission. 

Donald  S.  Clark. 

Secretary.  ' 

IFR  Doc.  95-2303  Filed  1-30-95:  8:45  ami 

BILUNG  CODE  67G0-01-M 

[Dkt  C-3547]    I 

The  American  Tot)acco  Company; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Connecticut-based  company  from 
disseminating  advertising,  for  Carlton  or 
any  other  cigarettes,  that  represents  that 
consumers  will  get  less  tar  or  nicotine 
by  smoking  any  number  of  cigarettes  of 
any  of  its  brands  than  by  smoking  one 
or  more  cigarettes  of  any  other  brand, 
unless  such  representations  are  both 
true  and  substantiated  by  competent 
and  reliable  scientific  evidence. 
DATES:  Complaint  and  Order  issued 
January  3, 1995. * 

FOR  FURTHER  INFORMATION  CONTACT: 


*  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130. 6th  Street  &  Pennsylvania 
Avenue.  N.W„  Washington,  D.C.  20560. 


C.  Lee  Peeler  or  Shira  Modell.  FTC/S- 
4002  Washington,  D.C.  20580.  (202) 
326-3090  or  326-3116. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday,  October  13,  1994,  there  was 
published  in  the  Federal  Register,  59  FR 
51980.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  The 
American  Tobacco  Company,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721: 15  U.S.C.  46.  Interprets 

or  applies  sec.  5,  38  Stat.  719.  as  amended; 

15  U.S.C.  45) 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  95-2304  Filed  1-30-95;  8:45  am) 

BILLING  CODE  6750-01-M 


[DktC-1010] 

Armstrong  Cork  Company;  Prohibited 
Trade  Practices  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Set  aside  order. 

SUMMARY:  This  order  reopens  a  1965 
consent  order  that  settled  allegations 
that  the  respondent  engaged  in  resale 
price-maintenance,  and  sets  aside  the 
consent  order  pursuant  to  the 
Commission's  Sunset  Policv  Statement, 


under  which  the  Commission  presumes 

that  the  public  interest  requires 

terminating  competition  orders  that  are 

more  than  20  years  old. 

DATES:  Consent  order  issued  November 

3. 1965.  Set  aside  order  issued 

December  23.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Ducore.  FTC/S-2115, 

Washington,  D.C.  20580.  (202)  326- 

2526. 

SUPPLEMENTARY  INFORMATION:  In  the 

Matter  of  Armstrong  Cork  Company. 

The  prohibited  trade  practices  and/or 

corrective  actions  are  removed  as 

indicated. 

(Sec.  6,  38  Slat.  721: 15  U.S.C.  46.  Interpret 
or  apply  sec.  5,  38  Stat.  719,  as  amended: 
Sec.  2,  49  Stat.  1526:  15  U.S.C.  45.  13) 

In  the  Matter  of:  Armstrong  Cork  Company, 
a  corporation.  Docket  No.  C-1010. 

Order  Reopening  Proceeding  and 
Setting  Aside  Order 

On  .September  6,  1994,  Armstrong 
World  Industries.  Inc.  ("Armstrong"), 
the  successor  to  Armstrong  Cork 
Company,  filed  a  Petition  to  Reopen 
Proceedings  and  Set  Aside  Order 
("Petition")  in  this  matter.  Armstrong 
requests  that  the  Commission  set  aside 
the  1965  consent  order  in  this  matter 
pursuant  to  Rule  2.51  of  the 
Commission's  Rules  of  Practice,  16  CFR 
2.51.  and  the  Statement  of  Policy  With 
Respect  to  Duration  of  Competition 
Orders  and  Statement  of  Intention  to 
Solicit  Public  Comment  With  Respect  to 
Duration  of  Consumer  Protection 
Orders,  issued  July  22,  1994,  published 
at  59  Fed.  Reg.  45,286-92  (Sept.  1. 1994) 
("Sunset  Policy  Statement").  In  the 
Petition,  Armstrong  affirmatively  states 
that  it  has  not  engaged  in  any  conduct 
violating  the  terms  of  the  order.  The 
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Request  was  placed  on  the  public 
record,  and  the  thirty-day  comment 
period  expired  on  October  14, 1994.  No 
comments  were  received. 

The  Commission  in  its  July  22, 1994. 
Sunset  Policy  Statement  said,  in 
relevant  part,  that  "effective 
immediately,  the  Commission  will 
presume,  in  the  context  of  petitions  to 
reopen  and  modify  existing  orders,  that 
the  public  interest  requires  setting  aside 
orders  in  effect  for  more  than  twenty 
years." '  The  Commission's  order  in 
Docket  No.  C-1010  was  issued  on 
November  3, 1965.  and  has  been  in 
effect  for  more  than  twenty-nine  years. 
Consistent  with  the  Commissions  July 
22, 1994,  Sunset  PoUcy  Statement,  the 
presumption  is  that  the  order  should  be 
terminated.  Nothing  to  overcome  the 
presumption  having  been  presented,  the 
Commission  has  determined  to  reopen 
the  proceeding  and  set  aside  the  order 
in  Docket  No.  C-1010. 

Accordingly,  it  is  ordered  that  this 
matter  be,  and  it  hereby  is,  reopened; 

It  is  further  ordered  that  the 
Commission's  order  in  Docket  No.  C- 
1010  be,  and  it  hereby  is,  set  aside,  as 
of  the  effective  date  of  this  order. 

By  the  Commission. 
Donald  S.  Clark. 

Secretary. 

(FR  Doc.  95-2305  Filed  1-30-95:  8:45  ami 

BILUNO  CODE  6750-01-M 


[RIe  No.  922  3212] 

Formu-3  International,  Inc.,  et  al.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  hi  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  Ohio  weight- 
loss  centers  from  making  false  and 
unsubstantiated  weight-loss  and  weight- 
loss  maintenance  claims,  and  from 
misrepresenting  the  price  of  the 
program  in  any  way,  and  would  require 
the  respondents  to  make  certain 
disclosures  in  conjunction  with  weight- 
loss  and  safety  maintenance  claims  in 
the  future. 

DATES:  Comments  must  be  received  on 
or  before  April  3, 1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 


'  See  Sunset  Policy  Statement.  59  Fed.  Reg.  at 
45.289. 


Room  159,  6th  SL  and  Pa.  Ave..  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Doubrava,  Cleveland  Regional 
Office,  Federal  Trade  Commission,  520- 
A  Atrium  Office  Plaza.  668  Euchd  Ave., 
Cleveland,  Ohio  44114-3006.  (216)  522- 
4210. 

SUPPt-EMENIARV  INFORMATION:  Pursuant 
to  Section  6(f}  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  {16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  in.'^pection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9{b)(6)(ii)). 

In  the  Matter  of:  Formii-3  International. 
Inc.,  a  corporation,  Formu-3  of  Northern 
Ohio.  Inc.,  a  corporation,  and  Formu-3  of 
Southern  Ohio,  Inc.,  a  corporation.  File  No. 
922  3212. 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Formu-3 
International,  Inc.,  a  corporation, 
Fonnu-3  of  Northern  Ohio,  Inc.,  a 
corporation,  and  Formu-3  of  Southern 
Ohio,  Inc.,  a  corporation  ("proposed 
respondents"),  and  it  now  appearing 
that  proposed  respondents  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  use 
of  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
Formu-3  International,  Inc..  a  Formu-3 
of  "Northern  Ohio,  Inc.,  and  Fonnu-3  of 
Southern  Ohio,  Inc.,  by  their  duly 
authorized  officers,  and  their  attorneys, 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondents  Formu-3 
International,  Inc.,  Formu-3  of  Northern 
Ohio,  Inc.,  and  Formu-3  of  Southern 
Ohio,  Inc.,  are  corporations  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Ohio.  The  principal  place  of  business  of 
all  three  corporations  is  located  at  4790 
Douglas  Circle  NW.,  Canton,  Ohio 
44718. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint. 


3.  Proposed  respondents  waive: 

(a)  Any  further  procediu-al  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
vahdity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act.  5  U.S.C.  504. 

4.  This  agreement  shall  not  become 
part  of  the  pubUc  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
complaint,  will  be  placed  on  the  public 
record  for  a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  pubUcly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  of  complaint. 

6.  This  agreement  contemplates  that. 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdravNTi  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondents:  (a)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  complaint  and  its 
decision  containing  the  following  Order 
to  cease  and  desist  in  disposition  of  the 
proceeding;  and  (b)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  Order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  Order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  Order 
to  proposed  respondents'  addresses  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 


Order  or  the  {Agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

7.  Proposed  respondents  have  read 
the  draft  complaint  and  the  Order. 
Proposed  respondents  understand  that 
once  the  Order  has  been  issued,  they 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  vdth  the  Order. 
Proposed  respondents  fiuther 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amoimt  provided 
by  law  for  eadi  violation  of  the  Order 
after  it  becomes  final. 

Order 

Definitions 

For  the  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

A.  "Comjjetent  and  reliable  scientific 
evidence"  shall  mean  tests,  analyses, 
research,  studies,  or  other  evidence, 
based  on  the  expertise  of  professionals 
in  the  relevant  area  that  has  been 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so. 
using  procediUBS  generally  accepted  in 
the  relevant  profession  or  science  to 
yield  accurate  and  reUable  results; 

B.  "Weight  loss  program"  shall  mean 
any  program  designed  to  aid  consumers 
in  weight  loss  or  weight  maintenance; 

C.  A  "broadcast  medium"  shall  mean 
any  radio  or  television  broadcast, 
cablecast.  home  video  or  theatrical 
release; 

D.  For  any  Order-required  disclosure 
in  a  print  medium  to  he  made  "clearly 
and  prominently"  or  in  a  "clear  and 
prominent"  maimer,  it  must  be  given 
both  in  the  same  type  style  and  in:  (1) 
Twelve  point  type  where  the 
representation  that  triggers  the 
disclosure  is  given  in  twelve  point  or 
larger  type;  or  (2)  the  same  typ>e  size  as 
the  representation  that  triggers  the 
disclosure  where  that  representation  is 
given  in  a  tj-pe  size  that  is  small  than 
twelve  point  type.  For  any  Order- 
required  disclosure  given  orally  in  a 
broadcast  medium  to  be  made  "clearly 
and  prominently"  or  in  a  "clear  and 
prominent  maimer",  the  disclosure 
must  be  given  at  the  same  volume  and 
in  the  same  cadence  as  the 
representation  that  triggers  the 
disclosure. 

E.  A  "short  broadcast  advertisement" 
shall  mean  any  advertisement  of  thirty 
seconds  or  less  duration  made  in  a 
broadcast  medium. 


I 


i'Jhat  1 


It  is  Ordered  feat  respondents, 
Formu-3  International,  Inc.,  a 
corporation,  Formu-3  of  Northern  Ohio, 
Inc.,  a  corporatiDn,  and  Fonnu-3  of 


.  Southern  Ohio,  Inc.,  a  corporation,  their 
successors  and  assigns,  and  their 
officers,  and  respondents'  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division  or  other  device,  including 
franchisees  or  licensees,  in  connection 
with  the  advertising,  promotion, 
offering  for  sale,  or  sale  of  any  weight 
loss  program  in  or  affecting  commerce, 
as  "commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

A.  Making  any  representation, 
directly  or  by  implication,  about  the 
success  of  participants  on  any  weight 
loss  program  in  achieving  or 
maintaining  weight  loss  or  weight 
control  unless,  at  the  time  of  making 
any  such  representation,  respondents 
possess  and  rely  upon  competent  and 
reliable  scientific  evidence 
substantiating  the  representation, 
provided,  further,  that  for  any 
representation  that: 

1.  Any  weight  loss  achieved  or 
maintained  through  the  weight  loss 
program  is  tj'pical  or  representative  of 
all  or  any  subset  of  participants  using 
the  program,  said  evidence  shall,  at  a 
minimum,  be  based  on  a  representative 
sample  of: 

a.  All  participants  who  have  entered 
the  program,  where  the  representation 
relates  to  such  persons;  provided, 
however,  that  the  required  sample  may 
exclude  those  participants  who  dropped 
out  of  the  program  within  two  weeks  of 
their  entrance,  or  who  were  unable  to 
complete  the  program  due  to  illness, 
pregnancy,  or  change  of  residence;  or 

b.  All  participants  who  have 
completed  a  particular  phase  of  the 
program  or  the  entire  program,  where 
the  representation  only  relates  to  such 
persons; 

2.  Any  weight  loss  is  maintained  long- 
term,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  at  least  two 
years  from  their  completion  of  the  active 
maintenance  phase  of  respondents' 
program  or  earlier  termination,  as 
applicable;  and 

3.  Any  weight  loss  is  maintained 
permanently  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either 

a.  Generally  recognized  by  experts  in 
the  field  of  treating  obesity  as  being  of 
sufficient  length  for  predicting  that 
weight  loss,  will  be  permanent,  or 

b.  Demonstrated  by  competent  and 
reliable  survey  evidence  as  being  of 
sufficient  diu^tion  to  permit  such  a 
prediction. 


B.  Representing,  directly  or  by 
impUcation,  except  through 
endorsements  or  testimonials  referred  to 
in  paragraph  I.E.  herein,  that 
participants  of  any  weight  loss  program 
have  successfully  maintained  weight 
loss,  unless  respondents  disclose, 
clearly  and  prominently,  and  in  close 
proximity  to  such  representation,  the 
statement:  "For  many  dieters,  weight 
loss  is  temporary.";  provided,  further 
that  respondents  shall  not  represent, 
directly  or  by  implication,  that  the 
above-quoted  statement  does  not  apply   . 
to  dieters  in  respondents'  weight  loss 
program;  provided,  however,  that  a 
mere  statement  about  the  existf-iice, 
design,  or  content  of  a  maintenance 
program  shall  not,  vdthout  more,  be 
considered  a  representation  that 
participants  of  any  weight  loss  program 
have  successfully  maintained  weight 
loss. 

C.  Representing,  directly  or  by 
implication,  except  through  short 
broadcast  advertisements  referred  to  in 
paragraph  I.D.  herein,  and  except 
through  endorsements  or  testimonials 
referred  to  in  paragraph  I.E.  herein,  that 
participants  of  any  weight  loss  program 
have  successfully  maintained  weight 
loss,  unless  respondents  disclose, 
clearly  and  prominently,  and  in  close 
proximity  to  such  representation,  the 
following  information: 

1 .  The  Average  percentage  of  weight 
loss  maintained  by  those  participants; 

2.  The  duration  over  which  the  weight 
loss  was  maintained,  measured  from  the 
date  that  participants  ended  the  active 
weight  loss  phase  of  the  program, 
provided,  fiirther,  that  if  any  portion  of 
the  time  period  covered  includes 
participation  in  a  maintenance 
program(s)  that  follows  active  weight 
loss,  such  fact  must  also  be  disclosed; 
and 

3.  If  the  participant  population 
referred  to  is  not  representative  of  the 
general  participant  population  for 
respondents'  programs: 

a.  The  proportion  of  the  total 
participant  population  in  respondents' 
programs  that  those  participants 
represent,  expressed  in  terms  of  a 
percentage  or  actual  numbers  of 
participants,  or 

b.  The  statement:  "Fonn-You-3 
Weight  Loss  Centers  makes  no  claim 
that  this  [these]  resultls)  is  (are) 
representative  of  all  participants  in  the 
Form-You-3  Weight  Loss  Centers 
program."; 

provided,  further,  that  compUance  with 
the  obligations  of  this  paragraph  I.C.  in 
no  way  reUeves  respondents  of  the 
requirement  under  paragraph  I.A.  of  this 
Order  to  substantiate  any  representation 


JMI 


5924 


Federal  Register  /  Vol.  60,  No.  20  /  Tuesday,  January  31,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  20  /  Tuesday.  January  31.  1995  /  Notices 


5925 


about  the  success  of  participants  on  any 
weight  loss  program  in  maintaining 
weight  loss. 

D.  Representing,  directly  or  by 
implication,  in  short  broadcast 
advertisements,  that  participants  of  any 
weight  loss  program  have  successfully 
maintained  weight  loss,  unless 
respondents: 

1.  Include,  clearly  and  prominently, 
and  in  immediate  conjunction  with 
such  representation,  the  statement: 
"Check  at  our  centers  for  details  about 
our  maintenance  record."; 

2.  For  a  period  of  time  beginning  with 
the  date  of  the  first  broadcast  of  any 
such  advertisement  and  ending  no 
sooner  than  thirty  days  after  the  last 
broadcast  of  such  advertisement, 
comply  with  the  following  procedures 
upon  the  first  presentation  of  any  form 
asking  for  information  from  a  potential 
client,  but  in  any  event  before  such 
person  has  entered  into  any  agreement 
with  respondents: 

a.  Give  to  each  potential  client  a 
separate  document  entitled 
"Maintenance  Information."  which 
shall  include  all  the  information 
required  by  paragraph  I.B.  and 
subparagraphs  I.C.1-3  of  this  Order  and 
shall  be  formatted  in  the  exact  type  size 
and  style  as  the  example  form  below, 
and  shall  include  the  heading  (Helvetica 
14  pt.  bold),  lead-in  (Times  Roman  12 
pt.),  disclosures  (Helvetica  14  pt.  bold), 
acknowledgment  language  (Times 
Roman  12  pt.)  and  signature  block 
therein;  provided,  further,  that  no 
information  in  addition  to  that  required 
to  be  included  in  the  document  required 
by  this  subparagraph  I.D.2  shall  be 
included  therein: 

Maintenance  Information 

You  may  have  seen  our  recent  ad 
about  maintenance  success.  Here's  some 
additional  information  about  our 
maintenance  record. 
[Disclosure  of  maintenance  statistics 
goes  here .] 

For  many  dieters,  weight  loss  is 
temporary. 

I  nave  read  this  notice. 


(Client  Signature) 


(Date) 

b.  Require  each  potential  client  to  sign 
such  document;  and 

c.  Give  each  client  a  copy  of  such 
document;  and 

3.  Retain  in  each  client  file  a  copy  of 
the  signed  maintenance  notice  required 
by  this  paragraph; 
provided,  further,  that: 

(i)  Compliance  with  the  obligations  of 
this  paragraph  I.D.  in  no  way  relieves 


respondents  of  the  requirement  under 
paragraph  I.  A.  of  this  Order  to 
substantiate  any  representation  about 
the  success  of  participants  on  any 
weight  loss  program  in  maintaining 
weight  loss;  and 

(ii)  Respondents  must  comply  with 
both  paragraph  I.D.  and  paragraph  I.C. 
of  this  Order  if  respondents  include  in 
any  such  short  broadcast  advertisement 
a  representation  about  maintenance 
success  that  states  a  number  or 
percentage,  or  uses  descriptive  terms 
that  convey  a  quantitative  measure  such 
as  "most  of  our  customers  maintain 
their  weight  loss  long-term";  and 
provided,  however,  that  the  provisions 
of  paragraph  I.D.  shall  not  apply  to 
endorsements  or  testimonials  referred  to 
in  paragraph  I.E.  herein. 

E.  Using  any  advertisement 
containing  an  endorsement  or 
testimonial  about  weight  loss  success  or 
weight  loss  maintenance  success  by  a 
participant  or  participants  of 
respondents'  weight  loss  programs  if  the 
weight  loss  success  or  weight  loss 
maintenance  success  depicted  in  the 
advertisement  is  not  representative  of 
what  participants  in  respondents' 
weight  loss  programs  generally  achieve, 
unless  respondents  disclose,  clearly  and 
prominently,  and  in  close  proximity  to 
the  endorser's  statement  of  his  or  her 
weight  loss  success  or  weight  loss 
maintenance  success: 

1.  What  the  generally  expected 
success  would  be  for  Form-You-3 
Weight  Loss  Centers  customers  in  losing 
weight  or  maintaining  achieved  weight 
loss;  provided,  however,  that  in 
determining  the  generally  expected 
success  for  Form-You-3  Weight  Loss 
Centers  customers,  respondents  may 
exclude  those  customers  who  dropped 
out  of  the  program  within  two  weeks  of 
their  entrance  or  who  were  unable  to 
complete  the  program  due  to  illness, 
pregnancy,  or  change  of  residence;  or 

2.  One  of  the  following  statements: 

a.  "You  should  not  expect  to 
experience  these  results." 

b.  "This  result  is  not  typical.  You  may 
not  do  as  well." 

c.  "This  result  is  not  typical.  You  may 
be  less  successful." 

d.  " 's  success  is  not 

typical.  You  may  not  do  as  well." 

e.  " 's  experience  is 

not  typical.  You  may  achieve  less." 

f.  "Results  not  typical." 

g.  "Results  not  typical  of  program 
participants."; 

provided,  further,  that  if  the 
endorsements  or  testimonials  covered 
by  this  paragraph  are  made  in  a 
broadcast  mediimi,  any  disclosure 
required  by  this  paragraph  must  be 


communicated  in  a  clear  and  prominent 
manner  and  in  immediate  conjunction 
with  the  representation  that  triggers  the 
disclosure;  and 

provided,  however,  that: 

(i)  For  endorsements  or  testimonials 
about  weight  loss  success,  respondents 
can  satisfy  the  requirements  of 
subparagraph  I.E.I,  by  accurately 
disclosing  the  generally  expected 
success  in  the  following  phrase:  "Form- 
You-3  Weight  Loss  Centers  clients  lose 

an  average  of pounds  over  an 

average -  week  treatment 

period";  and 

(ii)  If  the  weight  loss  success  or 
weight  loss  mainteneuice  success 
depicted  in  the  advertisement  is 
representative  of  what  participants  of  a 
group  or  subset  clearly  defined  in  the 
advertisement  generally  achieve,  then, 
in  lieu  of  the  disclosures  required  in 
either  subparagraph  l.E.l.  or  2.  herein, 
respondents  may  substitute  a  clear  and 
prominent  disclosure  of  the  percentage 
of  all  of  respondents'  customers  that  the 
group  or  subset  defined  in  the 
advertisement  represents. 

F.  Representing,  directly  or  by 
implication,  the  average  or  typical  rate 
or  speed  at  which  participants  or 
prospective  participants  in  any  weight 
loss  program  have  lost  or  will  lose 
weight,  unless  at  the  time  of  making 
such  representation,  respondents 
possess  and  rely  upon  competent  and 
reliable  scientific  evidence 
substantiating  the  representation. 

G.  Representing,  directly  or  by 
implication,  that  participants  or 
prospective  participants  in  respondents' 
weight  loss  programs  have  reached  or 
will  reach  a  specified  weight  within  a 
specified  time  period,  unless  at  the  time 
of  making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  substantiating  the 
representation. 

G.  Representing,  directly  or  by 
implication,  that  participants  or 
prospective  participants  in  respondents' 
weight  loss  programs  have  reached  or 
will  reach  a  specified  weight  within  a 
specified  time  period,  unless  at  the  time 
of  making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  substantiating  the 
representation. 

H.  Failing  to  disclose,  clearly  and 
prominently,  either  (1)  to  each 
participant  who,  after  the  first  two 
weeks  on  the  program,  is  experiencing 
average  weekly  weight  loss  that  exceeds 
two  percent  (2%)  of  said  participants 
initial  body  weight,  or  three  pounds, 
whichever  is  less,  for  at  least  two 
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consecutive  weeks,  or  (2)  in  writing  to 
all  participants,  when  they  enter  the 
program,  that  failure  to  follow  the  diet 
instnictions  and  consume  the  total 
caloric  intake  recommended  may 
involve  the  risk  of  developing  serious 
health  complications. 

I.  Representing,  directly  or  by 
implication,  the  daily,  weekly,  or 
monthly  price  at  which  any  weight  loss 
program  can  be  purchased,  unless 
respondents  disclose,  clearly  and 
prominently,  and  in  close  proximity  to 
such  representation,  either:  (1)  The 
number  of  days,  weeks,  or  months 
participants  will  be  obligated  to  pay  the 
weekly  price  represented;  or  (2)  the  total 
cost  of  the  wei^t  loss  program; 

provided,  further,  that  in  broadcast 
media,  if  the  representation  that  triggers 
any  disclosure  inquired  by  this 
paragraph  is  oral,  the  required 
disclosure  must  also  be  made  orally. 

J.  Misrepresenting,  directly  or  by 
implication,  the  competence,  skill, 
training,  credentials  or  expertise  of  any 
of  respondents'  employees  or  any  of  the 
employees  of  respondents'  francliisees. 

K.  Misrepresenting,  directly  or  by 
implication,  through  numerical  or 
descriptive  terms  or  any  other  means, 
the  existence  or  amount  of  calories,  fat. 
or  any  other  nutrient  or  ingredient  in 
any  food  product,  or  otherwise 
misrepresenting  the  performance, 
efficacy,  safety,  nutritional  composition, 
or  benefits  of  any  food  or  drug,  as  those 
terms  are  defined  in  Section  15  of  the 
Federal  Trade  Commission  Act. 

L.  Misrepresenting,  directly  or  by 
implication,  the  performance,  efficacy, 
price,  or  safety  of  any  weight  loss 
program. 

II 

Nothing  in  this  Order  shall  prohibit 
respondents  from  making  any 
representation  that  is  specifically 
permitted  in  labeling  for  any  such 
product  by  regulations  promulgated  by 
the  Food  and  Drug  Administration 
pursuant  to  the  Nutrition  Labeling  and 
Education  Act  of  1990.  or  by  nutrition 
labeling  regulations  promulgated  by  the 
Department  of  Agriculture  pursuant  to 
the  Federal  Meat  Inspection  act  or  the 
Poultry  Products  Inspection  Act. 

lu  II 

Nothing  in  thijs  Order  shall  prohibit 
respondents  from  making  any 
representation  for  any  dnig  that  is 
permitted  in  labeling  for  any  such  drug 
imder  any  tentative  final  or  final 
standard  promulgated  by  the  Food  and 
Drug  Administration,  or  under  any  new 
drug  application  approved  by  the  Food 
and  Drug  Administration. 


IV 

It  is  further  ordered  that  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
respondents  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation(s), 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in  the 
corporation  that  may  affect  compliance 
obligations  arising  out  of  this  Order. 

V 

It  is  further  ordered  that  for  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

\1 

It  is  further  ordered  that  respondents 
shall  di.stribute  a  copy  of  this  Order  to 
each  of  their  officers,  agents, 
representatives,  independent 
contractors  and  employees,  who  are 
involved  in  the  preparation  and 
placement  of  advertisements  or 
promotional  materials  or  in 
communication  with  customers  or 
prospective  customers  or  who  have  any 
responsibilities  with  respect  to  the 
sub,ect  matter  of  this  Order;  and.  for  a 
period  of  five  (5)  years  from  the  date  of 
entry  of  this  Order,  distribute  same  to 
all  future  such  officers,  agents, 
representatives,  independent 
contractors  and  employees. 

VII 

It  is  further  ordered  that: 

A.  Respondent  Formu-3  International. 
Inc.,  shall  distribute  a  copy  of  this  Order 
to  each  of  its  fituichises  and  licensees 
and  shall  contractually  bind  them  to 
comply  with  the  prohibitions  and 
affirmative  requirements  of  this  Order; 
respondent  may  satisfy  this  contractual 
requirement  by  incorporating  such 
Order  requirements  into  its  current 
Operations  Manual;  and 

B.  Respondent  Formu-3  International, 
Inc..  shall  further  make  reasonable 
efforts  to  monitor  its  franchisees'  and 
licensees'  compliance  with  the  Order 
provisions;  respondent  m.ay  satisfy  this 


requirement  by:  (1)  Taking  reasonable 
steps  to  notify  promptly  any  fi^nchisee 
or  licensee  that  respondent  determines 
is  faihng  materially  or  repeatedly  to 
comply  with  any  order  provision;  (2) 
providing  the  Federal  Trade 
Commission  with  the  name  and  address 
of  the  franchisee  or  licensee  and  the 
nature  of  the  noncompliance  if  the 
franchisee  or  licensee  fails  to  comply 
promptly  with  the  relevant  Order 
provision  after  being  so  notified;  and  (3) 
in  cases  where  that  franchisee's  or 
licensee's  conduct  constitutes  a  material 
or  repeated  violation  of  the  order, 
diligently  pursuing  reasonable  and 
appropriate  remedies  available  under  its 
franchise  or  license  agreement  gnd 
applicable  state  law  to  bring  about  a 
cessation  of  that  conduct  by  the 
franchisee  or  licensee. 

Provided,  however,  that  respondent 
Formu-3  International,  Inc.'s 
compliance  with  this  Part  shall 
constitute  an  affirmative  defense  to  any 
civil  penalty  action  arising  from  an  act 
or  practice  of  one  of  respondent's 
franchisees  or  licensees  that  violates 
this  Order  where  respondent:  a)  has  not 
authorized,  approved  or  ratified  that 
conduct;  b)  has  reported  that  conduct 
promptly  to  the  Federal  Trade 
Commission  under  this  Part;  and  c)  in 
cases  where  that  franchisee's  or 
licensee's  conduct  constitutes  a  material 
or  repeated  violation  of  the  Order,  has 
diligently  pursued  reasonable  and 
appropriate  remedies  available  under 
the  ft^chise  or  license  agreement  and 
applicable  state  law  to  bring  about 
cessation  of  that  conduct  by  the 
franchisee  or  licensee. 

VIII 

It  Is  Further  Ordered  that  respondents 
shall,  within  sixty  (60)  days  after  th a 
date  of  service  of  this  Order,  file  with 
the  Commission  a  report,  in  WTiling. 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  comphed  with  this 
Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  TraHe  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Formu-3 
International.  Inc.,  Formu-3  of  Northern 
Ohio.  Inc.,  and  Formu-3  of  Southern 
Ohio.  Inc.,  (hereinafter  referred  to 
collectively  as  "Formu-3"),  marketers  of 
the  Formu-You-3  (or  "Formu-3  ")  Weight 
Loss  Centers'  low-calorie  diet  program. 
The  Formu-3  diet  program  is  offered  to 
the  public  throughout  much  of  the 
United  States  through  centers 
franchised  by  Formu-3  International, 
Inc.,  and  through  centers  owned  by 
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Formu-3  of  Northern  Ohio,  Inc.,  and 
Fonnu-3  of  Southern  Ohio,  Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  the  reception  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  will  decide  whether 
it  should  withdraw  from  the  agreement 
or  make  final  the  agreement's  proposed 
order. 

The  Commission's  complaint  charges 
that  the  proposed  respondents 
deceptively  advertised:  (1)  Their  diet 
program's  success  in  helping  customers 
achieve  and  maintain  weight  loss;  (2) 
the  rate  at  which  customers  will  lose 
weight;  (3)  the  time  frame  within  which 
consumers  will  achieve  their  desired 
weight  loss  goals;  (4)  the  purchase  price 
of  the  Formu-3  program;  (5)  the  benefits 
to  dieters  of  the  food  products  Formu- 
3  sells;  and  (6)  the  qualifications  and 
expertise  of  counselors  employed  at 
Formu-3  weight  loss  centers.  The 
complaint  also  alleges  that  Formu-3 
engaged  in  the  deceptive  practice  of 
failing  to  warn  clients  it  monitors  of  the 
health  importance  of  following  the  diet 
protocol. 

Success 

The  complaint  against  Formu-3 
alleges  that  the  company  failed  to 
possess  a  reasonable  basis  for  claims  it 
made  regarding  the  success  of  its 
customers  in  losing  weight  and  avoiding 
the  regain  of  weight  lost  during  the 
program.  Through  consumer 
testimonials  and  other  advertisements, 
Formu-3  repiesented  that  its  customers 
typically  are  successful  in  reaching  their 
weight  loss  goals  and  in  maintaining 
their  weight  loss  achieved  under  the 
Formu-3  diet  program  long-term  or 
permanently. 

The  Commission  believes  that  these 
success  claims  for  customer  weight  loss 
and  maintenance  of  achieved  weight 
loss  are  deceptive  because  Formu-3,  at 
the  time  it  made  the  claims,  did  not 
possess  adequate  substantiation  for 
those  claims. 

The  proposed  consent  order  seeks  to 
address  the  alleged  success 
misrepresentations  cited  in- the 
accompanying  complaint  in  several 
ways.  First,  the  order  (Part  I.A.)  requires 
the  company  to  possess  a  reasonable 
basis  consisting  of  competent  and 
reliable  scientific  evidence 
substantiating  any  claim  about  the 
success  of  participants  on  any  diet 
program  in  achieving  or  maintaining 
weight  loss.  To  ensure  compliance,  the 
order  further  specifies  what  this  level  of 


evidence  shall  consist  of  when  certain 
types  of  success  claims  are  made: 

(1)  In  the  case  of  claims  that  weight 
loss  is  typical  or  representative  of  all 
participants  using  the  program  or  any 
subset  of  those  participants,  that 
evidence  shall  be  based  on  a 
representative  sample  of:  (a)  all 
participants  who  have  entered  the 
program,  where  the  representation 
relates  to  such  persons;  or  (b)  all 
participants  who  have  completed  a 
particular  phase  of  the  program  or  the 
entire  program,  where  the 
representation  only  relates  to  such 
persons. 

(2)  In  the  case  of  claims  that  any 
weight  loss  is  maintained  long-term, 
that  evidence  shall  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  at  least  two 
years  after  their  completion  of  the 
respondents'  program,  including  any 
periods  of  participation  in  respondents' 
maintenance  program. 

(3)  In  the  case  of  claims  that  weight 
loss  is  maintained  permanently,  that 
evidence  shall  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either: 
(a)  generally  recognized  by  experts  in 
the  field  of  treating  obesity  as  being  of 
sufficient  length  to  constitute  a 
reasonable  basis  for  predicting  that 
weight  loss  will  be  permanent;  or  (b) 
demonstrated  by  competent  and  reliable 
survey  evidence  as  being  of  sufficient 
duration  to  permit  such  a  prediction. 

Second,  as  measures  to  ensure  future 
compliance,  the  proposed  order  requires 
the  proposed  respondents  for  any  claim 
that  participants  of  any  diet  progreun 
have  successfully  maintained  weight 
loss  to  disclose  the  fact  that  "For  many 
dieters,  weight  loss  is  temporary"  (Part 
I.B.),  as  well  as  the  following 
information  relating  to  that  claim  (Part 
I.e.): 

(1)  The  average  percentage  of  weight 
loss  maintained  by  those  participants 
(e.g.,  "60%  of  achieved  weight  loss  was 
maintained"), 

(2)  The  duration  over  which  the 
weight  loss  was  maintained,  measured 
from  the  date  that  participants  ended 
the  active  weight  loss  phase  of  the 
program,  and  the  fact  that  all  or  a 
portion  of  the  time  period  covered 
includes  participation  in  proposed 
respondent's  maintenance  program(s) 
that  follows  active  weight  loss,  if  that  is 
the  case — e.g.,  "participants  maintain  an 
average  of  60%  of  weight  loss  22 
months  after  active  weight  loss 
(includes  18  months  on  maintenance 
program)",  and 

(3)  Where  the  participant  population 
referred  to  is  not  representative  of  the 


general  participant  population  for  the 
program,  the  proportion  of  the  total 
participant  population  that  those 
participants  represent,  expressed  in 
terms  of  a  percentage  of  actual  numbers 
of  participants— e.g.  "Participants  on 
maintenance — 30%  of  our  customers — 
kept  off  an  average  of  66%  of  the  weight 
for  one  year  (includes  time  on 
maintenance  program)"  or,  in  lieu  of 
that  factual  disclosure,  the  statement: 
"Form-You-3  Weight  Loss  Centers 
makes  no  claim  that  this  result  is 
representative  of  all  participants  in  the 
Form-You-3  Weight  Loss  Centers 
program." 

Third,  for  maintenance  success  claims 
made  in  broadcast  advertisements  of 
thirty  seconds  or  less  diu-ation,  the 
proposed  order  (Part  I.D.)  requires  that 
Formu-3,  in  lieu  of  making  the  factual 
disclosures  required  for  such  claims  by 
Part  I.C: 

(1)  Include  in  such  advertisements  the 
statement  "Check  at  our  centers  for 
details  about  our  maintenance  record."; 
and 

(2)  Provide  consumers  at  point-of-sale 
with  a  required  form  that  includes  the 
factual  disclosures  required  by  Part  I.C, 
which  form  must  be  signed  by  the  client 
and  retained  in  the  company's  client 
file.  If  any  potential  participant  who 
does  not  then  participate  in  the  program 
refused  to  sign  or  accept  a  copy  of  such 
document,  respondent  shall  so  indicate 
on  such  document. 

The  proposed  order  makes  clear  that 
this  alternative  disclosure  requirement 
does  not  relieve  Formu-3  of  the 
obligation  to  substantiate  any 
maintenance  success  claim,  in 
accordance  with  Part  I.A  of  the  order, 
and  it  "takes  back"  the  exception  from 
full  quantitative  disclosures  in  short 
broadcasting  advertising  if  Formu-3 
makes  a  maintenance  success  claim  that 
uses  numbers  or  descriptive  terms  that 
convey  a  quantitative  measure,  such  as 
"most  of  our  customers  maintain  their 
weight  loss  long  term."  Formu-3  in  that 
case  would  have  to  make  all  the 
required  disclosures  in  the  ad  and 
provide  the  disclosures  at  point-of-sale. 

Fourth,  for  weight-loss  and  weight- 
loss  maintenance  success  claims  made 
through  endorsements  or  testimonials 
that  are  not  representative  of  what 
Formu-3  diet  program  participants 
generally  achieve,  the  order  (Part  I.E.) 
requires  that  Formu-3  disclose  either 
what  the  generally  expected  success 
would  be  for  Formu-3  customers,  or  one 
of  several  alternative  statements,  such  as 
"This  result  is  not  typical.  You  may  be 
less  successful,"  which  explains  the 
limited  appHcability  of  atypical 
testimonials  in  accordance  with  the 
Commission's  "Guides  Concerning  Use 


of  Endorsements  and  Testimonials  in 
Advertising"  16  C.F.R.  255.2  (a).  Under 
the  proposed  order,  Formu-3  may  satisfy 
the  requirements  of  the  first  disclosure 
concerning  generally  expected  success 
by  accurately  disclosing  those  facts  in 
the  following  format:  "Form-You-3 
Weight  Loss  Centers  clients  lose  an 

average  of pounds  over  an 

average -  week  treatment 

period." 

Finally,  the  proposed  order  (Part  I.L.) 
generally  prohibits  Formu-3  from 
misrepresenting  the  performance  or 
efficacy  of  any  weight  loss  program. 

Rate  of  Weight  Loss 

The  Commission's  complaint  further 
alleges  that  Fonnu-3  failed  to  possess  a 
reasonable  basis  for  claims  it  made 
concerning  the  rate  of  weight  loss  for 
participants  in  its  program  and  that  the 
rate  of  weight  loss  claims  it  made  were 
false. 

The  proposed  consent  order  addresses 
these  practices  (Part  I.F.)  by  prohibiting 
Formu-3  from  representing  that 
participants  in  its  program  wall  lose 
weight  at  an  average  or  typical  rate  or 
speed  imless  Formu-3  possesses  and 
reUes  upon  competent  and  reliable 
scientific  evidence  substantiating  the 
representation. 

Projection  of  Weight  Loss 

The  Commission's  complaint  also 
alleges  that  Formu-3  failed  to  possess  a 
reasonable  basis  for  its  claim,  made 
during  initial  sales  presentations,  that 
consumers  will  typically  reach  their 
desired  weight-loss  goals  within  the 
time  frame  computed  by  Formu-3 
personnel. 

To  address  this  practice,  the  proposed 
order  (Part  I.G.)  prohibits  Formu-3  from 
representing  that  prospective 
participants  will  reach  a  specified 
weight  within  a  specified  period  of 
time,  unless  proposed  respondents 
possess  and  rely  upon  competent  and 
reliable  scientific  evidence 
substantiating  the  representation. 

Price  I 

The  Commission's  complaint  against 
Forum-3  also  alleges  that  Formu-3  failed 
to  disclose  adequately  to  consumers  the 
total  price  of  the  diet  program. 

The  proposed  consent  order  seeks  to 
address  the  practice  in  two  ways.  First, 
Part  I.I.  of  the  proposed  order  prohibits 
Formu-3  from  advertising  a  daily, 
weekly  or  monthly  price  for  its  program 
unless  it  also  discloses:  (1)  the  number 
of  days,  weeks  or  months  participants 
will  be  required  to  pay  the  advertised 
price;  or  (2)  the  total  cost  of  the  weight 
loss  program.  Second,  Part  I.L.  of  the 
order  prohibits;  Formu-3  from 
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misrepresenting  the  price  of  the 
program  in  any  way. 

Monitoring  Practices 

According  to  the  complaint,  Formu-3 
provides  its  customers  with  diet 
protocols  that  require  customers  to 
come  in  to  one  of  proposed  respondents' 
centers  three  times  per  week  for 
monitoring  of  their  progress,  including 
weighing-in.  In  the  course  of  regularly 
ascertaining  weight  loss  progress, 
respondents,  in  some  instances,  are 
presented  writh  weight  loss  results 
indicating  that  customers  are  losing 
weight  significantly  in  excess  of  their 
projected  goals,  which  is  an  indication 
that  they  may  not  be  consuming  all  of 
the  food  prescribed  by  their  diet 
protocol.  According  to  the  complaint, 
such  conduct  could,  if  not  corrected 
promptly,  result  in  health 
complications.  In  light  of  this 
monitoring  practice,  the  Commission's 
complaint  alleges  that  Formu-3  has 
failed  to  disclose  to  consumers  who  are 
losing  weight  significantly  in  excess  of 
their  projected  goals  that  failing  to 
follow  the  diet  protocol  and  consume  all 
of  the  food  prescribed  could  result  in 
health  complications. 

The  proposed  consent  order  seeks  to 
address  the  alleged  monitoring 
misrepresentation  cited  in  the 
accompanying  complaint  in  two  ways. 
First,  the  order  (Part  I.H.)  requires 
Formu-3  to  disclose  in  writing  to  all 
participants  when  they  enter  the 
program,  that  failure  to  follow  the 
program  protocol  and  eat  all  of  the  food 
recommended  may  involve  the  risk  of 
developing  serious  health 
complications.  Second,  the  proposed 
order  (Part  I.L.)  generally  prohibits  any 
misrepresentation  concerning  the  safety 
of  any  weight  loss  program. 

Certified  Counselors 

The  Commission's  complaint  also 
charges  that  Formu-3  falsely  claimed 
counselors  employed  in  its  diet  centers 
are  certified  by  an  objective  evaluation 
process  in  the  treatment  of  obesity. 

The  order  seeks  to  address  this 
practice  by  prohibiting  Formu-3  from 
misrepresenting  the  competence, 
training  or  expertise  of  any  of  its 
employees  or  employees  of  its 
franchisees.  (Part  I.J.) 

Benefits  of  Food  Products 

The  complaint  alleges  that  Formu-3 
misrepresented  the  benefits  to  dieters  of 
the  food  products  it  sells.  To  remedy 
this  practice,  the  order  (Part  I.K.) 
prohibits  respondents  from 
misrepresenting  the  existence  or  amount 
of  calories,  fat  or  any  other  nutrient  or 


ingredient  in  any  food  product,  or  the 
benefits  of  any  such  product. 

Parts  II.  and  m.  of  the  order  allow 
respondents  to  make  claims  about  food 
products  and  drugs  that  are  specifically 
permitted  in  labeling  by  regulations  of 
the  Food  and  Drug  Administration  or 
the  Department  of  Agriculture  pursuant 
to  statutes  administered  by  those 
agencies. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  95-2306  Filed  1-30-95:  8:45  am] 

BILUNG  CODE  67SO-01-M 

[File  No.  941  0124] 

Nestle  Food  Company;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  allow, 
among  other  things,  Nestle,  a  California- 
based  manufacturer,  to  complete  its 
planned  acquisition  of  Alpo  PetFoods, 
but  would  require  that  it  divest  the  Fort 
Dodge,  Iowa,  manufacturing  plant 
within  twelve  months.  The  consent 
agreement  also  would  require  Nestle  to 
obtain  prior  Commission  approval  of  the 
divestiture  and  if  not  completed  on 
time,  would  permit  the  Commission  to 
appoint  a  trustee  to  complete  the 
transaction.  In  addition,  the  consent 
agreement  would  require  Nestle,  for  ten 
years,  to  obtain  Commission  approval 
before  acquiring  stock  in  any  entity 
engaged  in.  or  assets  used  for, 
manufacturing  canned  cat  food  in  the 
United  States. 

DATES:  Comments  must  be  received  on 
or  before  April  3,  1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159.  6th  Street  and  Pennsvlvania 
Avenue,  NW..  Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Rowe  or  Stephen  Riddell.  FTC/ 
S-2105.  Washington.  DC  20580.  (202) 
326-2610  or  326-2721. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
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Rules  of  Practice  (16  CFR  2.34).  notice 
■  is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  Tinal 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  ofRce  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(b)(6)(ii)). 

In  the  matter  of  Nestle  Food  Company,  a 
corporation.  File  No.  941-0124. 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commis-sion").  ha\-lng  initiated  and 
investigation  of  the  proposed 
acquisit.'un  by  Nestle  Food  Company 
("Nestle  ■),  a  direct  wholly-owned 
subsidiary  of  Nestle  Holdings.  Inc.,  a 
wholly-owned  subsidiary  of  Nestle  S.A., 
of  certain  assets  of  Allen  Products 
Company,  Inc..  d/b/a  ALPO  PetFoods. 
and  its  subsidiaries  ("Alpo"),  a  wholly- 
owned  subsidiary  of  Grand 
Metropolitan  Incorporated  ("Grand 
Metropolitan"),  and  it  now  appearing 
Nestle,  hereinafter  referred  to  as 
proposed  respondent,  and  Nestle  S.A. 
are  willing  to  enter  into  an  Agreement 
Containing  Consent  Order 
("Agreement")  to  divest  certain  assets, 
to  cease  and  desist  from  making  certain 
acquisitions,  and  providing  for  other 
relief: 

It  Is  Hereby  Agreed  By  And  Between 
Nestle  and  Nestle  S.A.  by  their  duly 
authorized  officers  and  attorneys,  and 
counsel  for  the  Commission  that: 

1 .  Proposed  respondent  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  principal  executive  offices  located  at 
800  North  Brand  Boulevard,  Glendale, 
California  91203. 

2.  Nestle  S.A.  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of 
Switzerland,  with  its  principal 
executive  offices  located  at  Avenue 
Nestle  55,  Ch-1800  Vevey.  Switzerland. 

3.  Nestle  and  Nestle  S.A.  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  Complaint. 

4.  Nestle  and  Nestle  S.A.  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 


validity  of  the  order  entered  pursuant  to 
this  Agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

5.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
Complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  with  respect  thereto 
publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  Agreement  and  so 
notify  the  proposed  respondent,  in 
which  event  it  will  take  such  action  as 

it  may  consider  appropriate,  or  issue 
and  serve  its  Complaint  (in  such  form  as 
the  circumstances  may  require)  and 
Decision,  in  disposition  of  the 
proceeding. 

6.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Nestle  or  Nestle  S.A. 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  Complaint,  or  that  the 
facts  as  alleged  in  the  draft  Complaint, 
other  than  jurisdictional  facts,  are  true. 

7.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  Section  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  Nestle 
S.A.,  (1)  issue  its  Complaint 
corresponding  in  form  and  substance  to 
the  draft  of  Complaint  and  its  Decision 
containing  the  following  Order  to  divest 
and  to  cease  and  desist  in  disposition  of 
the  proceeding,  and  (2)  make 
information  public  with  resjiect  thereto. 
When  so  entered,  the  Order  shall  have 
the  same  force  and  effect  and  may  be 
altered,  modified,  or  set  aside  in  the 
same  manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  United  States  Postal 
Service  of  the  Complaint  and  decision 
containing  the  agreed-to  Order  to 
Nestle 's  address  as  stated  in  this 
Agreement  shall  constitute  service. 
Nestle  waives  any  right  it  may  have  to 
any  other  manner  of  service.  The 
Complaint  may  be  used  in  construing 
the  terms  of  the  Order,  emd  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  Order  or  the  Agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

8.  Nestle  and  Nestle  S.A.  have  read 
the  proposed  Complaint  and  Order 
contemplated  hereby.  Nestle 
understands  that  once  the  Order  has 


been  issued,  it  will  be  required  to  file 
one  or  more  compliance  reports 
showing  that  they  have  fully  complied 
with  the  Order.  Nestle  and  Nestle  S.A. 
further  understand  that  they  may  be 
liable  for  civil  penalties  in  tfie  amount 
provided  by  law  for  each  violation  of 
the  Order  after  it  becomes  final. 

Order 

/. 

As  used  in  this  Order,  the  following 
definitions  shall  apply: 

A.  "Respondent"  or  "Nestle"  means 
Nestle  Food  Company,  its  parent  Nestle 
S.A.,  predecessors,  subsidiaries, 
divisions,  and  affiliates  and  groups 
controlled  by  Nestle  Food  Company, 
their  directors,  officers,  employees, 
agents,  and  representatives,  and  their 
successors  and  assigns. 

B.  "Nestle  S.A."  means  Nestle  S.A.. 
its  predecessors,  subsidiaries,  divisions, 
and  affiliates  and  groups  controlled  by 
Nestle  S.A.,  their  directors,  officers, 
employees,  agents,  and  representatives, 
and  their  successors  and  assigns. 

C.  "Alpo  "  means  Allen  Products 
Company,  Inc.,  its  predecessors, 
subsidiaries,  divisions,  and  affiliates 
and  groups  controlled  by  Allen  Products 
Company,  Inc.,  their  directors,  officers, 
employees,  agents,  and  representatives, 
and  their  successors  and  assigns. 

D.  "Acquisition"  means  the 
acquisition  by  Nestle  from  Alpo  of 
certain  assets  of  Alpo,  as  described  in  an 
Asset  Purchase  Agreement  dated 
September  16, 1994. 

E.  "Commission"  means  the  Federal 
Trade  Commission. 

F.  The  "assets  to  be  divested"  or  "Fort 
Dodge  Plant"  means  the  following  assets 
used  in  the  manufactiue  of  canned  pet 
food,  which  assets  are  located  at  2400 
5th  Avenue  South,  Fort  Dodge,  Iowa 
50501: 

a.  All  buildings,  machinery,  fixtures, 
equipment,  vehicles,  storage  facilities, 
furniture,  tools,  supplies,  spare  parts 
and  other  tangible  personal  property; 

b.  All  rights,  title  and  interest  in  and 
to  real  property,  together  with 
appurtenances.  licenses,  and  permits; 

c.  All  rights  under  warranties  and 
guarantees  for  equipment,  express  or 
implied; 

d.  All  on  site  quality  control 
equipment,  including  all  supplies  and 
technical  information  and  drawings 
concerning  the  equipment;  and 

e.  At  the  option  of  the  Acquirer,  to  the 
extent  such  can  be  assigned  to  the 
Acquirer  without  third  party  consent, 
all  rights,  title,  and  interests  in  and  to 
the  contracts  entered  into  in  the 
ordinary  course  of  business  with 
suppliers,  personal  property  lessors  and 


licensors,  pertaining  solely  to  the 
operation  of  the  Fort  Dodge  Plant. 

Provided,  however,  that  excluded 
from  the  assets  to  be  divested  are:  (i) 
Meat  chunk  slier  equipment  that  is 
proprietary  to  Nestle  and/or  Nestle  S.A., 
and  (ii)  all  inventory  of  finished  goods, 
work  in  progress,  raw  materials  and 
supplies  used  only  in  the  production  of 
finished  goods. 

G.  "Fort  Dodge  Plant  Employees" 
means  all  Nestle  employees  based  at  the 
Fort  Dodge  Plant  location  as  of  the  date 
of  divestiture. 

H.  "Optional  Assets"  means  any  or  all 
of  Alpo's  recipes  for  private  label 
canned  pet  food  that  may  be  licensed 
without  the  consent  of  any  third  party 
and  that  were  in  existence  as  of 
September  16, 1994. 

II 

It  Is  Further  Ordered  that: 

A.  Nestle  shall  divest,  absolutely  and 
in  good  faith,  within  twelve  (12)  months 
of  the  date  this  order  becomes  final,  the 
Fort  Dodge  Plant. 

B.  Nestle  shall  divest  the  Fort  Dodge 
Plant  only  to  an  Acquirer  that  receives 
the  prior  approval  of  the  Commission 
and  only  in  a  manner  that  receives  the 
prior  approval  of  the  Commission.  The 
purpose  of  the  divestiture  of  the  Fort 
Dodge  Plant  i$  to  ensure  the  continued 
use  of  the  Fort  Dodge  Plant  in  the 
manufacture  and  production  of  canned 
cat  food  and  to  remedy  the  lessening  of 
competition  alleged  in  the 
Commission's  complaint. 

C.  Pending  divestiture  of  the  Fort 
Dodge  Plant,  Nestle  shall  take  such 
actions  as  are  reasonably  necessary  to 
maintain  the  viabiUty  and  marketabifity 
of  the  assets  to  be  divested  and  to 
prevent  the  destruction,  removal, 
wasting,  deterioration,  or  impairment  ol 
any  assets  that  are  subject  to  divestiture 
pursuant  to  this  Order  except  for 
ordinary  wear  and  tear. 

D.  Nestle  shall  comply  with  all  the 
terms  of  the  Asset  Maintenance 
Agreement  attached  to  this  Order  and 
made  a  part  hereof  as  Appendix  I.  The 
Asset  Maintenance  Agreement  shall 
continue  in  effect  until  such  time  as 
Nestle  has  divested  all  of  the  assets  to 
be  divested. 

E.  Nestle  shall  facilitate  and  not 
interfere  with  the  Acquirer's  hiring  of 
any  Fort  DodgfS  Plant  Employees  as  may 
desire  to  undertake  such  employment. 

/// 

It  Is  Further  Ordered  that: 
A.  If  Nestle  has  not  divested, 
absolutely  and  in  good  faith  and  with 
the  Commission's  prior  approval,  the 
Fort  Dodge  Plant  within  twelve  (12) 
months  of  the  date  this  Order  becomes 


final,  the  Commission  may  appoint  a 
trustee  to  divest  the  assets  to  be 
divested.  The  trustee  shall  also  have  the 
authority,  with  the  prior  approval  of  the 
Commission,  to  license  the  Optional 
Assets  on  a  non-exclusive  basis  to  the 
Acquirer  for  a  period  not  to  exceed  five 
(5)  years  fit)m  the  date  of  the  divestiture 
of  the  Fort  Dodge  Plant.  In  the  event  the 
Commission  or  the  Attorney  General 
brings  an  action  pursuant  to  section  5(7) 
of  the  Federal  Trade  Commission  Act, 
15  U.S.C.  45(/),  or  any  other  statute 
enforced  by  the  Commission,  Nestle 
shall  consent  to  the  appointment  of  a 
trustee  in  such  action.  Neither  the 
appointment  of  a  trustee  nor  a  decision 
not  to  appoint  a  trustee  under  this 
Paragraph  shall  preclude  the 
Commission  or  the  Attorney  General 
fi-om  seeking  civil  penalties  or  any  other 
available  relief,  including  a  court- 
appointed  trustee,  pursuant  to  section 
5(1)  of  the  Federal  Trade  Commission 
Act,  or  any  other  statute  enforced  by  the 
Commission,  for  any  failure  by  Nestle  or 
Nestle  S.A.  to  comply  v^rith  this  Order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III.A.  of  this  Order,  Nestle 
shall  consent  to  the  following  terms  and 
conditions  regarding  the  trustee's 
powers,  duties,  authority,  and 
responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  Nestle, 
which  consent  shall  not  be 
imreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisition  and  divestitures 
of  manufacturing  facilities.  If  Nestle  has 
not  opposed,  in  writing,  the  selection  of 
any  proposed  trustee  within  ten  (10) 
days  after  its  receipt  of  notice  by  the 
staff  of  the  Commission  to  Nestle  of  the 
identity  of  any  proposed  trustee,  Nestle 
shall  be  deemed  to  have  consented  to 
the  selection  of  the  proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  Fort  Dodge  Plant  and  have  the' 
authority  to  grant  to  the  Acquirer  a  non- 
exclusive license  of  Optional  Assets,  as 
described  in  Paragraph  III.A.;  for  a 
period  not  to  exceed  five  (5)  years  from 
the  date  of  the  divestiture  of  the  Fort 
Dodge  Plant,  to  facilitate  the  divestiture. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee.  Nestle  shall 
execute  a  trust  agreement  that,  subject  to 
the  prior  approval  of  the  Commission 
and.  in  the  case  of  a  court-appointed 
trustee,  of  the  court,  transfers  to  the 
trustee  all  rights  and  powers  reasonably 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  Order, 
and,  if  appropriate,  the  license  of 
Optional  Assets. 


4.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  III.B.(3)  to  accomplish  the 
divestiture,  which  shall  be  subject  to  the 
prior  approval  of  the  Commission.  If. 
however,  at  the  end  of  the  twelve-month 
period,  the  trustee  has  submitted  a  plan 
of  divestiture  or  believes  that  the 
divestiture  can  be  accomplished  within 
a  reasonable  time,  the  divestiture  period 
may  be  extended  by  the  Commission,  or 
by  the  court  in  the  case  of  a  court- 
appointed  trustee;  provided,  however, 
the  Commission  may  only  extend  the 
divestiture  period  two  (2)  times. 

5.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  (to  the  extent  not  prohibited  by 
law)  and  facilities  related  to  the  Fort 
Dodge  Plant,  the  Optional  Assets,  or  to 
any  other  relevant  information,  as  the 
trustee  may  request.  Nestle  shall 
develop  such  financial  or  other 
information  as  such  trustee  may  request 
and  shall  cooperate  with  any  request  of 
the  trustee.  Nestle  and  Nestle  S.A.  shall 
take  no  action  to  interfere  with  or 
impede  the  trustee's  accomplishment  of 
the  divestiture  of  the  Fort  Dodge  Plant 
or  the  license  of  the  Optional  Assets. 
Any  delays  in  divestiture  caused  by 
Nestle  or  Nestle  S.A.  shall  extend  the 
time  for  divestiture  under  this 
Paragraph  in  an  amount  equal  to  the 
delay,  as  determined  by  the  Commission 
or  by  the  court  for  a  court-appointed 
trustee. 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  respondent's 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price.  The 
divestiture  shall  be  made  in  the  manner 
and  to  the  acquirer  or  acquirers  as  set 
out  in  Paragraph  II  of  this  order; 
provided,  however,  if  the  trustee 
receives  bona  fide  offers  from  more  than 
one  acquiring  entity,  and  if  the 
Commission  determines  to  approve 
more  than  one  such  acquiring  entity,  the 
trustee  shall  divest  to  the  acquiring 
entity  or  entities  selected  by  respondent 
fitjm  among  those  approved  by  the 
Commission. 

7.  The  trustee  shall  ser\'e,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  Nestle,  on  such  reasonable 
and  customary  terms  and  conditions  as 
the  Commission  or  a  court  may  set.  The 
trustee  shall  have  authority  to  employ, 
at  the  cost  and  expense  of  Nestle,  such 
consultants,  accountants,  attorneys, 
investment  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  as  are  necessarj",  and  at 
reasonable  fees,  to  carrv  out  the  trustee's 
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duties  and  responsibilities.  The  trustee 
shall  account  for  all  monies  derived 
from  the  divestiture  and  all  expenses 
incurred.  Aiter  approval  by  the 
Commission  and.  in  the  case  of  a  court- 
appointed  trustee,  by  the  court,  of  the 
account  of  the  trustee,  including  fees  for 
his  or  her  services,  ali  remaining  monies 
.shall  be  paid  at  the  direction  of  Nestle, 
and  the  trustee's  power  shall  be 
terminated.  The  trustee's  compensation 
shall  be  based  at  least  in  significant  part 
on  a  commission  arrangement 
contingent  on  the  trustee  divesting  the 
Fort  Dodge  Plant. 

8.  Nestle  shall  indemnify  the  trustee 
and  hold  the  trustee  harmless  against 
any  loss>^s.  claims,  damages.  liabilities, 
or  expenses  arising  out  of.  or  in 
connection  with,  the  performance  of  the 
trustee's  duties,  including  all  reasonable 
fees  of  counsel  emd  other  expenses 
incurred  in  connection  witi^  the 
preparation  for,  or  defense  of  any  claim, 
whether  or  not  resulting  in  any  liability, 
except  to  ihe  extent  that  such  liabilities, 
claims,  or  expenses  result  from 
misfeasance,  negligence,  willful  or 
wanton  acts,  or  bad  faith  by  the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  tru.stee 
shall  be  appointed  in  the  same  manner 
as  provided  in  Paragraph  III.A  of  this 
Order. 

10.  The  Commission  or.  in  the  case  of 
a  court-appointed  trustee,  the  court, 
may  on  its  own  initiative  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  Order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Fort  Dodge  Plant. 

12.  The  trustee  shall  report  in  writing 
to  Nestle  and  to  the  Commission  every 
sixty  (60)  days  concerning  the  trustee's 
efforts  to  accomplish  the  divestiture. 

IV 

It  Is  Further  Ordered  that,  within  sixty 
(60)  days  after  the  date  this  order 
becomes  final  and  every  sixty  (60)  davs 
thereafter  until  Nestle  has  fully 
complied  with  the  provisions  of 
Paragraph  11  or  III  of  this  order.  Nestle 
shall  submit  to  the  Commission  a 
verified  written  report  setting  forth  in 
detail  the  manner  and  form  in  which  it 
intends  to  comply,  is  complying,  or  has 
complied  with  those  provisions.  Nestle 
shall  include  in  its  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  of 
all  efforts  being  made  to  comply  with 
Paragraphs  II  and  HI  of  the  Order, 
including  a  description  of  all 
substantive  contacts  or  negotiations  for 


the  divestiture  and  the  identities  of  all 
parties  contacted.  Nestle  also  shall 
include  in  its  compliance  reports  copies 
of  all  written  conununications  to  and 
from  such  parties,  all  internal 
memoranda,  and  all  reports  and 
recommendations  concerning  the 
divestiture. 


It  Is  Further  Ordered  that,  for  a 
period  of  ten  (10)  years  from  the  date 
this  Order  becomes  final.  Nestle  and 
Nestle  S.A.  shall  not,  without  the  prior 
approval  of  the  Commission,  directly  or 
indirectly,  through  subsidiaries, 
partnerships,  or  otherwise: 

1.  acquire  any  stock,  share  capital, 
equity  or  other  interest  in  any  concern, 
corporate  or  non-corporate,  engaged  in 
manufacturing  or  producing  canned  cat 
food  in  the  United  States;  or 

2.  acquire  any  assets  which  are 
located  in  the  United  States  and  which 
are  used,  or  previously  used  (and  still 
suitable  for  use)  in  the  manufacture  or 
production  of  canned  cat  food  from  any 
other  manufacturer  or  producer  of 
canned  cat  food  in  the  United  States. 

Provided,  however,  that  this 
Paragraph  V.  shall  not  apply  to  the 
acquisition  of  products  or  services  in 
the  ordinary  course  of  business. 

It  is  Further  Ordered  that,  one  year 
from  the  date  this  Order  becomes  final, 
annually  for  nine  (9)  years  on  the 
anniversar>'  of  the  date  this  Order 
becomes  final,  and  at  other  times  as  the 
Commission  may  require.  Nestle  shall 
file  with  the  Commission  a  verified 
written  report  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  and  is  complying  with 
Paragraph  V.  this  Order. 

vn 

It  Is  Further  Ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  Order  and  subject 
to  any  legally  recognized  privilege  or 
restriction.  Nestle  and  Nestle  S.A.  shall 
permit  any  duly  authorized 
representatives  of  the  Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
designate  for  copying  all  books,  ledgers, 
accounts,  correspondence,  memoranda 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of 
Nestle  relating  to  any  matters  contained 
in  this  Order,  and 

B.  Upon  five  (5)  days'  notice  to  Nestle 
or  Nestle  S.A.,  and  without  restraint  or 
interference  from  them,  to  interview  - 
their  officers  or  employees,  who  may 
have  counsel  present,  regarding  such 
matters. 
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It  Is  Further  Ordered  that.  Nestle  and 
Nestle  S.A.  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
proposed  change  in  Nestle  or  Nestle 
S.A.  such  as  dissolution,  assignment, 
sale  resulting  in  the  emergence  of  a 
successor  corporation,  or  the  creation  or 
dissolution  of  domestic  subsidiaries  or 
any  other  change  that  may  affect 
compliance  obligations  arising  out  of 
this  Order. 

Appendix  I — United  States  of  America 
Before  The  Federal  Trade  Commission 

In  the  matter  of  .Nestle  Food  Company,  a 
corporation.  File  No.  941-0124. 

Asset  Maintenance  Agreement 

This  Asset  Maintenance  Agreement 
("Agreement  ")  is  by  and  between  Nestle 
Food  Company  ("Nestle"),  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
state  of  Delaware,  with  its  principal 
executive  offices  located  at  800  North 
Brand  Boulevard,  Glendale,  California 
91203.  and  the  Federal  Trade 
Commission  ("Commission"),  an 
independent  agency  of  the  United  Stales 
Government,  established  under  the 
Federal  Trade  Commission  Act  of  1914, 
15  U.S.C.  §41.  et  seq.  (collectively,  the 
"Parties"). 

Premises 

Whereas,  on  September  16.,  1994. 
Nestle  entered  into  an  Agreement  to 
acquire  certain  assets  (hereinafter 
"Acquisition")  from  Allen  Products 
Company.  Inc..  d/b/a  ALPO  PetFoods 
and  its  subsidiaries  ("Alpo");  and 

Whereas,  the  Commission  is  now 
investigating  the  Acquisition  to 
determine  whether  it  would  violate  any 
of  the  statutes  enforced  by  the 
Commission;  and 

Whereas  if  the  Commission  accepts 
the  Agreement  Containing  Consent 
Order  ("Consent  Order '),  the 
Commission  must  place  it  on  the  public 
record  for  a  period  of  at  least  sixty  (60) 
days  and  may  subsequently  withdraw 
such  acceptance  pursuant  to  the 
provisions  of  Section  2.34  of  the 
Commission's  Rules;  and 

Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached  preserving  the  Fort  Dodgt- 
Plant,  as  defined  in  Paragraph  l.F.  of  the 
Consent  Order,  and  the  Optional  .^s.seTs. 
as  defined  in  Paragraph  I  H.  of  the 
Consent  Order,  during  the  period  prior 
to  the  Commission's  issuance  of  its 
Decision  and  Order  (after  the  60-day 
comment  period),  divestiture  resulting 
from  any  proceeding  challenging  the 
legality  of  the  Acquisition  might  not  be 


possible,  or  migl^t  be  a  less  than 
effective  remed yi  iand 

Whereas,  the  Commission  is 
roncerned  that  if  the  Acquisition  is 
consummated,  it  will  be  necos.sar\'  to 
preserve  the  Commission's  ability  to 
require  the  divestiture  of  the  Fort  Dodge 
Plant  and,  if  appropriate,  the  licen.se  of 
the  Optional  Assets  and  to  preserve  the 
Commission's  right  to  seek  to  have  the 
Fort  Dodge  Plant  continue  as  a  viable 
concern;  and 

Whereas,  the  purpose  of  this 
.\greement  is  to: 

A.  Preser\e  th$  Fort  Dodge  Plant  as  a 
\  iablc.  ongoing  concern  engaged  in 
canned  cat  food  manufacture  in  which 
it  is  presently  engaged  until  divestiture 
is  achieved;  and 

B.  Maintain  and  make  certain 
improvements  to  the  Fort  Dodge  Plant  to 
ensure  it  can  be  effectively  divested  as 

a  viable  independent  facility  engaged  in 
the  manufacture  and  production  of 
canned  cat  food;  and 

C.  Preser\'e  the  Optional  .\ssets 
pending  the  divestiture  of  the  Fort 
Dodge  Plant  or.  if  required  under  the 
Consent  Order,  the  license  of  the 
Optional  Assets;  and 

D.  Preserve  a  rtmedy  for  any 
anticompetitive  Effects  of  the 
.Acquisition;  and 

Whereas,  Nestle's  entering  into  this 
Agreement  shall  in  no  way  be  construed 
as  an  admission  by  Nestle  that  the 
Acquisition  is  illegal  or  anticompetitive: 
and 

Whereas,  Nestle  understands  that  no 
act  or  transaction  contemplated  by  this 
.Agreement  shall  he  deemed  immune  or 
exempt  from  the  [provisions  of  the 
antitrust  laws  or  the  Federal  Trade 
(Commission  Actiby  reason  of  anything 
contained  in  this  Agreement. 

Now.  Therefore,  upon  the 
understanding  thjat  the  Commission  has 
not  yet  determined  whether  the 
.\cquisition  will  tie  challenged,  and  in 
consideration  of  (he  Commis.sion's 
agmement  that,  at  the  time  it  accepts  the 
Consent  Order  fofc-  public  comment  it 
will  grant  early  termination  of  the  Hart- 
.Scott-Rodino  waiting  period,  and  unless 
the  Commission  determines  to  reject  the 
Consent  Order,  it  will  not  seek  further 
relief  from  Nestle  with  respect  to  the 
.Acquisition  (excdpt  that  the 
Commission  may  exercise  any  and  all 
rights  to  enforce  this  Agreement  and  the 
CoiLsent  Order  to!  which  it  is  annexed 
and  made  a  part  tihereof.  and  in  the 
event  that  the  diyrtstlture  required  in 
Paragraph  II  of  thin  Consent  Order  is  not 
•iccomplished.  toiappoint  a  trustee  to 
seek  divestiture  df  the  Fort  Dodge  Plant 
and,  if  required,  the  license  of  the 
Optional  Assets),  the  Parties  agree  as 
follows: 


1.  Nestle  agrees  to  execute  and  be 
bound  by  the  Consent  Order.  Nestle  and 
the  Commission  further  agree  that  each 
term  defined  in  the  Consent  Order  shall 
have  the  same  meaning  in  this 
Agreement. 

2.  Nestle  agrees  that  fi-om  the  date  this 
Agreement  is  accepted  until  the  earUer 
of  the  dates  listed  in  subparagraphs  2.a. 
and  2.b.,  it  will  comply  with  the 
provisions  of  Paragraph  3.  of  this 
Agreement: 

a.  Three  (3)  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Order  pursuant  to  the 
provisions  of  Section  2.34  of  the 
Commissions  rules;  or 

b.  The  time  that  the  divestiture 
required  by  the  Consent  Order  is 
completed. 

3.  Nestle  shall  maintain  and  preserve 
the  viability  and  marketability  of  the 
Fort  Dodge  Plant  and  the  Optional 
Assets  on  the  following  terms  and 
conditions: 

a.  Nestle  shall  continue  to  provide  the 
Fort  Dodge  Plant  with  such  support 
services  as  provided  by  Nestle  prior  to 
the  Acquisition. 

b;  Nestle  shall  take  ail  necessarv-  steps 
to  ensure  that  the  Fort  Dodge  Plant  is 
staffed  with  sufficient  employees  to 
maintain  the  viability  and  marketability 
of  the  Fort  Dodge  Plant. 

c.  Nestle  shall  take  all  necessary  steps 
to  maintain  the  production  capability  of 
the  Fort  Dodge  Plant  in  a  condition  at 
least  equal  to  that  existing  as  of  the  date 
of  this  Agreement  ("Current 
Condition").  Nestle  shall  continue  to 
make  all  expenditures  necessarv-  to 
maintain  the  Fort  Dodge  Plant  in  its 
Current  Condition.  Nestle  shall 
maintain  the  Fort  Dodge  Plant  in 
accordance  with  Nestle  usual  standards 
of  plant  maintenance. 

d  Nestle  shall  complete  all  capital 
improvements  in  the  Fort  Dodge  Plant 
that  were  initiated  prior  to  the  date  of 
this  Agreement. 

e.  Nestle  shall  take  all  necessary  steps 
to  ensure  that  the  Fort  Dodge  Plant  is 
furnished  with  all  the  equipment, 
machine  parts  and  other  assets 
necessary  to  produce  canned  pet  food  in 
can  sizes  in  the  range  of;  (1)  Five  (5)  to 
six  (6)  ounces;  and  (ii)  thirteen  (13)  to 
fourteen  (14)  ounces;  and  that  such 
equipment,  machine  parts  and  other 
assets  are  in  good  working  order. 

f.  Nestle  shall  refrain  from,  directly  or 
indirectly,  selling,  disposing  of.  or 

( ausing  to  be  transferred  any  assets  or 
property  of  the  Fort  Dodge  Plant,  e.xcept 
that  Nestle  may  sell  or  otherwise 
dispose  of  manufactured  products  in  the 
ordinary-  course  of  business,  and  may 
replace  and  sell  or  dispose  of  assets  or 
property  in  the  course  of  fulfilling  its 


maintenance  and  capital  improvements 
obligations  set  forth  above,  and  may  sell 
the  assets  or  propertv*  of  the  Fort  Dodge 
Plant  pursuant  to  Paragraph  II  of  the 
Consent  Order. 

g.  Nestle  shall  refi^in  from  mortgaging 
or  pledging  the  assets  of  the  Fort  Dodge 
Plant  or  the  Optional  Assets  pursuant  to 
any  loan  transaction. 

n.  Nestle  shall  maintain  hazard 
insurance  on  the  Fort  Dodge  Plant  in  the 
same  manner  as  prior  to  this  Agreement 
to  provide  for  the  facility's  replacement. 

i.  Nestle  shall  maintain  separate  cost 
books  and  records  for  the  Fort  Dodge 
Plant,  and.  upon  request,  shall  make 
some  available  to  the  Commission.  .\11 
such  books,  records  and  statements 
shall  be  kept  in  a  manner  consistent 
with  Nestle  standard  accounting 
practices.  Nestle  shall  provide  the 
Commission  with  copies  of  all 
agreements  entered  into  by  Nestle  with 
third  parties  relating  to  any  of  the 
Optional  Assets. 

4.  Should  the  Federal  Trade 
Commission  seek  in  any  proceeding  to 
compel  Nestle  to  divest  itself  of  the  Fort 
Dodge  Plant  or  to  license  any  Optional 
Assets,  or  to  seek  any  other  injunctive 
or  equitable  relief.  Nestle  shall  not  raise 
any  objection  based  on  the  expiration  of 
the  applicable  waiting  period  under  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976  or  the  fact 
that  the  Commission  has  permitted  the 
Acquisition.  Nestle  also  waives  all 
rights  to  contest  the  validity  of  this 
Agreement. 

5.  For  the  purpose  of  determining  or 
securing  compliance  with  this 
Agreement,  subject  to  any  legally 
recognized  privilege,  and  upon  written 
request  with  reasonable  notice  to  Nestle 
made  to  its  principal  office.  Nestle  shall 
permit  any  duly  authorized 
representative  or  representatives  of  the 
Commission: 

a.  .Access  during  the  office  hours  of 
Nestle  and  in  the  presence  of  counsel  to 
inspect  and  copy  all  books,  ledgers, 
accounts,  correspondence,  memoranda, 
and  other  records  and  documents  in  the 
possession  or  under  the  control  of 
Nestle  relating  to  compliance  ',\'ith  this 
Agreement; 

u.  Upon  five  (5)  days'  notice  to  Nestle 
and  without  restraint  or  interference 
from  it.  to  inter\'iew  officers  or 
employees  of  Nestle,  who  may  have 
counsel  present,  regarding  any  such 
matters. 

6.  In  the  event  the  Commission  has 
not  finally  issued  the  Consent  Order 
within  one  hundred  twenty  (120)  davs 
of  its  pubhcation  in  the  Federal 
Register,  Nestle  may,  at  its  option, 
terminate  this  Agreement  by  deUvering 
written  notice  of  termination  to  the 
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Commission,  which  termination  shall  be 
effective  ten  (10)  days  after  the 
Commission's  receipt  of  such  notice, 
and  this  Agreement  shall  thereafter  be  of 
no  further  force  and  effect.  If  this 
Agreement  is  so  terminated,  the 
Conmiission  may  take  such  action  as  it 
deems  appropriate,  including,  but  not 
limited  to,  an  action  pursuant  to  Section 
13(b)  of  the  Federal  Trade  Commission 
Act,  15  U.S.C.  53(b).  Termination  of  this 
Agreement  shall  in  no  way  operate  to 
terminate  the  Consent  Order  that  Nestle 
has  entered  into  in  this  matter. 

7.  This  Agreement  shall  not  be 
binding  xintil  approved  by  the 
Commission. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted  for  public  comment  from 
Nestle  Food  Company  ("Nestle"),  an 
agreement  containing  a  consent  order  to 
divest  certain  assets.  The  agreement  is 
designed  to  remedy  any  anticompetitive 
effect  stemming  from  Nestle's 
acquisition  of  most  of  the  assets  of  Allen 
Products  Company,  Inc.,  dA)/a  ALPO 
PetFoods,  and  its  subsidiaries  ("Alpo"), 
a  wholly-owned  subsidiary  of  Grand 
Metropolitan  Incorporated  ("Grand 
Metropolitan).  Nestle  is  an  indirect 
subsidiary  of  and  controlled  by  Nestle 
S.A. 

The  agreement  has  been  placed  on  the 
public  record  for  60  days  for  reception 
of  comments  from  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  60  days,  the  Commission  will 
again  review  the  agreement  and 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  order 
contained  in  the  agreement. 

The  Commission's  draft  complaint 
charges  that  on  or  about  September  16, 
1994,  Nestle  and  its  parent  Nestle  S.A. 
agreed  to  acquire  certain  assets  of  Alpo, 
a  wholly-owned  subsidiary  of  Grand 
Metropolitan,  for  $510  million.  The 
Commission  has  reason  to  believe  that 
the  acquisition,  as  well  as  the  agreement 
to  enter  into  the  acquisition,  may  have 
anticompetitive  effects  and  be  in 
violation  of  Section  7  of  the  Clayton  Act 
and  Section  5  of  the  Federal  Trade 
Conunission  Act. 

According  to  the  draft  complaint. 
Nestle  and  Alpo  are  direct  competitors 
in  the  United  States  market  for  the 
manufacture  and  production  of  canned 
cat  food.  According  to  the  draft 
complaint,  the  market  is  highly 
concentrated  and  entry  is  difficult  or 
unlikely.  Nestle  acquisition  of  Alpo  may 
reduce  competition  in  the  United  States 
canned  cat  food  market  by  eliminating 


the  direct  competition  between  Nestle 
and  Alpo,  by  increasing  the  likelihood 
that  Nestle  will  become  a  dominant 
firm,  and  by  increasing  the  likelihood  of 
collusive  behavior  among  the  few 
remaining  significant  competitors. 
Consequently,  the  acquisition  may  lead 
to  higher  prices  for  purchasers  of 
canned  cat  food. 

The  agreement  containing  consent 
order  attempts  to  remedy  the 
Commission's  competitive  concerns 
about  the  acquisition.  Under  the  terms 
of  the  proposed  order,  Nestle  must 
divest  its  canned  cat  food 
manufacturing  facility  located  in  Fort 
Dodge,  Iowa,  within  twelve  months,  to 
a  purchaser  approved  by  the 
Commission.  The  assets  to  be  divested 
included:  (1)  All  rights  to  the  real 
property,  buildings,  machinery,  fixtures, 
equipment,  furniture,  tools,  supplies 
and  spare  parts:  (2)  all  warranties  and 
technical  information  concerning  the 
equipment;  and  (3)  at  the  option  of  the 
purchaser,  all  supply  contracts  that 
Nestle  has  the  absolute  right  to  assign. 
A  separate  asset  maintenaiKe  agreement 
requires  the  respondent  to  maintain  the 
assets  that  are  to  be  divested  in  a 
marketable  and  viable  condition 
pending  divestitiu^. 

If  Nestle  fails  to  complete  the 
divestiture  within  the  twelve  months, 
the  Commission  may  appoint  a  trustee 
to  divest  the  facility.  In  addition,  at  the 
option  of  the  purchaser,  the  trustee  is 
empowered  to  grant  the  purchaser  a 
non-exclusive  license  to  use  any  and  all 
of  Alpo's  wholly-owned  private  label 
formulations  for  the  manufacture  of 
canned  cat  food.  The  license  may 
extend  up  to  five  years. 

For  ten  years,  the  agreement 
containing  consent  order  also  requires 
Nestle  to  obtain  Commission  approval 
before  acquiring  either  stock  in  another 
company  engaged  in,  or  assets  used  in, 
the  manufacture  or  production  of 
canned  cat  food  in  the  United  States. 

By  accepting  the  consent  order  subject 
to  final  approval,  the  Commission 
anticipates  that  the  competitive 
problems  alleged  in  the  complaint  will 
be  resolved.  The  purpose  of  this 
analysis  is  to  invite  and  facilitate  public 
comment  concerning  the  consent  order. 
It  is  not  intended  to  constitute  an 
official  interpretation  of  the  agreement 
and  proposed  order  or  in  any  way  to 
modif)'  their  terms. 
Donald  S.  Clark, 
Secretary. 

IFR  Doc.  95-2307  Filed  1-30-95;  8;45  ami 
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[File  No.  932  3343] 

Ninzu,  Inc.,  et  al.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfeur  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  Maryland-based 
marketers  to  possess  and  rely  upon 
competent  and  reliable  scientific 
substantiating  evidence  to  support  any 
performance,  benefits,  efficacy,  or  safety 
claims  they  make  for  any  weight  loss  or 
weight  control  product  or  program  or 
any  acupressure  device  they  market  in 
the  future. 

DATES:  Comments  must  be  received  on 
or  before  April  3,  1995. 
ADDRESSES:  Coniments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Dahl.  FTC/S-4002,  Washington. 
DC  20580.  (202)  326-3182. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

United  States  of  America  Before 
Federal  Trade  Commission 

In  the  matter  of  Ninzu,  Inc.,  Davish 
Merchandising,  Inc.,  Order  By  Phone,  Inc., 
corporations,  and  Michael  B.  Metzger, 
individually  and  as  an  officer  and  director  of 
said  corporations,  File  No.  932  3343. 

Agreement  containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  em  investigation  of 
certain  acts  and  practices  of  Ninzu,  Inc., 
Davish  Merchandising,  Inc.  d/b/a 
Davish  Enterprises  and  Davish  Health 
Products,  and  Order  By  Phone,  Inc.  d' 


b/a  Auricle  Clip.  Inc.,  corporations;  and 
Michael  B.  Metzger,  individually  and  as 
an  officer  and  director  of  said 
corporations,  hereinafter  sometimes 
referred  to  as  proposed  respondents, 
and  it  now  is  appearing  that  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  Is  Hereby  Agreed  by  and  between 
Ninzu,  Inc..  Davish  Merchandising.  Inc. 
d/b/a  Davish  Enterprises  and  Davish 
Health  Products,  and  Order  By  Phone, 
Inc.  d/b/a  Auricle  Clip;  Inc.,  by  their 
duly  authorized  officer;  and  Michael  B. 
Metzger,  individually  and  as  an  officer 
ai>d  director  of  said  corporations,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Ninzu,  Inc.  is 
a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Maryland,  with 
its  office  and  principal  place  of  business 
located  at  1  East  Chase  Street,  Suite  200. 
in  the  City  of  Baltimore,  State  of 
Maryland. 

Proposed  respondent  Davish 
Merchandising,  Inc.  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Maryland,  with  its  office  and 
principal  place  of  business  located  at  1 
East  Chase  Street  Suite  200,  in  the  City 
of  Baltimore,  State  of  Maryland. 

Proposed  respondent  Order  By  Phone. 
Inc.  is  a  corporation  organized,  existing 
and  doing  business  imder  and  by  virtue 
of  the  laws  of  the  State  of  Mar>'land, 
with  its  office  and  principal  place  of 
business  located  at  1  East  Chase  Street, 
Suite  200.  in  the  Qty  of  Baltimure.  State 
ofMaryland. 

Proposed  respondent  Michael  B. 
Metzger  is  art  officer  and  director  of  said 
corporations.  He  formulates,  directs  and 
controls  the  policies,  acts  and  practices 
of  said  corporations.  He  resides  at  12135 
Heneson  Garth,  Owings  Mills, 
Maryland. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
ofcemiplaint. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Conmissicm's  decision  contain  a 
statement  of  findings  of  fact  and 
cooclusJunsof  law;  and 

(c)  All  rights  to  seek  judicial  review 
or  otherwise.to  challenge  or  contest  the 
validity  of  the  order  entered  {Hirsuaiit  to 
this  agreement. 

4.  This  agreement  shall  not  becnm«; 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  i:f  uccepti-d  by  the 


Commission  it.  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
res-pect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  The  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  of  complaint. 

6.  The  agreement  contemplates  that,  if 
it  is  accepted  by  the  Commission,  and 

if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  and  its 
decision  containing  the  fallowing  order 
to  cease  and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
lime  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondents'  addresses  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
ajiy  right  they  might  have  to  any  other 
manner  of  seA'rce.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  isjsued. 
they  wUl  be  required  to  file  one  or  more 
compliance  reports  show  ing  that  they 
have  fatly  complied  widi  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  Hable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
«ftt»r  it  becomes  final. 


Order 

For  the  purposes  of  this  Order 

1.  "Competent  and  reliable  scientific 
evidence"  shall  mean  tests,  analyses, 
research,  studies,  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  that  has  been 
conducted  and  evaluated  in  an  objective 
manner  by  personal  qualified  to  do  so. 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
reliable  results. 

2.  "Acupressure  device'  shall  mean 
any  product,  program,  or  ser\ice  that  is 
intended  to  function  by  means  of  the 
principles  of  acupressure. 

I 

It  Is  Ordered  that  respondents,  Ninzu. 
Inc.,  Davish  Merchandiang.  Inc.  d/b/a 
Davish  Enterprises  and  Davish  Health 
Products,  and  Order  By  Phone.  Inc.  6J 
b/a  Auricle  Clip.  Inc..  corporations, 
their  successors  and  assigns,  and  their 
officers;  Michael  B.  Metzger. 
individually  and  as  an  officer  and 
director  of  said  corporations;  and 
respondents'  agents,  representatives  and 
employees,  directly  or  through  any 
partnership,  corptoration,  subsidiary, 
division  or  other  device,  in  connection 
with  the  advertising,  packaging, 
labeling,  promotion,  offering  for  sale, 
sale  or  distribution  of  the  Ninzu. 
Auricle  Clip.  B-Trim.or  any  other 
acupressure  device  in  or  affecting 
commerce,  as  "commerce  "  is  defined  in 
the  Federal  Trade  Commission  Act.  do 
forthwith  cease  and  desist  from 
representing,  in  any  manner,  directly  or 
by  implication,  that 

A.  Such  product  causes  significanl 
weight  loss; 

B.  Such  product  causes  signifiLant 
weight  loss  without  the  need  to  diet  or 
exercise; 

C  Such  product  controls  app«*tite. 
eliminates  a  person's  craving  for  food, 
or  causes  weight  loss  without  the  user 
feeling  hungry;  or 

D.  Such  product  is  scientifically 
proven  to  cause  si^ificant  weight  loss 
and  control  appetite. 

II 

It  Is  Further  Ordered  that 
resp«idents.  Ninxu.  Inc..  Davish 
Merchandising,  inc.  d/b/a  Davish 
Enterprises  and  Davish  Health  Products, 
an<l  Orrier  By  Phone,  fric.  d/b/a  Auricle 
f^ip.  Inc..  corp<jrations.  their  successors 
and  assigns,  and  their  officers;  Michael 
B.  .M«»tzger.  individually  and  <w  an 
offirer  and  director  of  said  co.'porations: 
and  respondents'  agents,  representati  ves 
and  employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division  orotlwr  de\  ice.  in  connection 


JMI 
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with  the  advertising,  packaging, 
labehng.  promotion,  offering  for  sale, 
sale  or  distribution  of  any  weight-loss  or 
weight-control  product  or  program  or 
any  acupressure  device  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from  making 
any  representation,  directly  or  by 
implication,  regarding  tlie  performance, 
benefits,  efficacy,  or  safety  of  such 
product,  program,  or  device  unless  such 
representation  is  true  and  unless,  at  the 
time  of  making  such  representation, 
respondent  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 

ni 

It  Is  Further  Ordered  that 
respondents,  Ninzu,  Inc.,  Davish 
Merchandising,  Inc.  d/b/a  Davish 
Enterprises  and  Davish  Health  Products 
and  Order  By  Phone,  Inc.  d/b/a  Auricle 
Clip,  Inc.,  corporations,  their  successors 
and  assigns,  and  their  officers;  Michael 
B.  Metzger,  individually  and  as  an 
officer  and  director  of  said  corporations; 
and  respondents'  agents,  representatives 
and  employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  advertising,  packaging, 
labeling,  promotion,  offering  for  sale, 
sale  or  distribution  of  any  weight-loss  or 
weight-control  product  or  program  or 
any  acupressiu-e  device  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
representing,  directly  or  by  implication, 
that  any  endorsement  (as 
"endorsement"  is  defined  in  16  C.F.R. 
§  255.0(b)  of  the  product,  program,  or 
device  represents  the  typical  of  ordinary 
experience  of  members  of  the  public 
who  use  the  product,  program,  or  device 
unless  this  is  the  case. 

IV 

It  Is  Further  Ordered  that 
respondents,  Ninzu,  Inc.,  Davish 
Merchandising,  Inc.  d/b/a  Davish 
Enterprises  and  Davish  Health  Products, 
and  Order  By  Phone,  Inc.  d/b/a  Auricle 
Clip,  Inc.,  corporations,  their  successors 
and  assigns,  and  their  officers;  Michael 
B.  Metzger,  individually  and  as  an 
officer  and  director  of  said  corporations; 
and  respondents'  agents,  representatives 
and  employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  advertising,  packaging, 
labeling,  promotion,  offering  for  sale, 
sale  or  distribution  of  any  weight-loss  or 
weight-control  product  or  program  or 
any  acupressure  device  in  or  affecting 


commerce,  as  "commerce"  is  defined  in 
the  Federal  Tlade  Commission  Act.  do 
forthwith  cease  and  desist  from 
misrepresenting,  in  any  manner, 
directly  or  by  implication,  the  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test  or  study. 


It  Is  Further  Ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  or  its  staff  for 
inspection  and  copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

VI 

It  Is  Further  Ordered  that 
respondents,  Ninzu,  Inc.,  Davish 
Merchandising,  Inc.  d/b/a  Davish 
Enterprises  and  Davish  Health  Products, 
and  Order  By  Phone,  Inc.  d/b/a  Auricle 
Clip,  Inc.  shall: 

A.  Within  thirty  (30)  days  after  ser\  ice 
of  this  Order,  provide  a  copy  of  this 
Order  to  each  of  respondents'  current 
principals,  officers,  directors  and 
managers,  and  to  all  personnel,  agents, 
and  representatives  having  sales, 
advertising,  or  policy  responsibility 
with  respect  to  the  subject  matter  of  this 
Order;  and 

B.  For  a  period  of  five  (5)  years  from 
the  date  of  issuance  of  this  Order, 
provide  a  copy  of  this  Order  to  each  of 
respondents'  future  principals,  officers, 
directors,  and  managers,  and  to  all 
personnel,  agents,  and  representatives 
having  sales,  advertising,  or  policy 
responsibility  with  respect  to  the  subject 
matter  of  this  Order  who  are  associated 
with  respondents  or  any  subsidiary, 
successor,  or  assign,  within  three  (3) 
days  after  the  person  assumes  his  or  her 
position. 

VII 

It  Is  Further  Ordered  that 
respondents,  Ninzu,  Inc.,  Davish 
Merchandising,  Inc.  d/b/a  Davish 
Enterprises  and  Davish  Health  Products, 
and  Order  by  Phone,  Inc.  d/b/a  Auricle 
Clip,  Inc..  shall  notify  the  Federal  Trade 
Commission  at  least  thirty"  (30)  days 
prior  to  any  proposed  change  in  their 
corporate  structures,  including  but  not 
limited  to  dissolution,  assignment,  or 


sale  resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries  or  affiliates, 
the  planned  filing  of  a  bankruptcy 
petition,  or  any  other  corporate  change 
that  may  affect  compliance  obligations 
arising  out  of  this  Order. 

VIII 

It  Is  Further  Ordered  that  respondent, 
Michael  B.  Metzger,  shall,  for  a  period 
of  five  (5)  years  from  the  date  of 
issuance  of  this  Order,  notify  the 
Commission  within  thirty  (30)  days  of 
the  discontinuance  of  his  present 
business  or  employment  and  of  his 
affiliation  with  any  new  business  or 
employi.'ent.  Each  notice  of  affiliation 
with  any  new  business  or  employment 
shall  include  respondent's  new  business 
address  and  telephone  number,  current 
home  address,  and  a  statement 
describing  the  nature  of  the  business  or 
employment  and  his  duties  and 
responsibilities. 

IX 

It  Is  Further  Ordered  that 
respondents,  Ninzu.  Inc..  Davish 
Merchandising,  Inc.  d/b/a  Davish 
Enterprises  and  Davish  Health  Products, 
and  Order  by  Phone,  Inc.  d/b/a  Auricle 
Clip,  Inc.,  corporations,  and  Michael  B. 
Metzger,  individually  and  as  an  officer 
and  director  of  said  corporations,  shall, 
within  sixty  (60)  days  after  service  of 
this  Order,  and  at  such  other  times  as 
the  Federal  Trade  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  proposed  respondents  Ninzu,  Inc. 
d/b/a  Davish  Enterprises  and  Davish 
Health  Products,  Davish  Merchandising, 
Inc.,  Order  By  Phone,  Inc.  d/b/a  Auriclt; 
Clip,  Inc.,  and  Michael  B.  Metzger. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  im  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  tak(! 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  advertising 
related  to  the  sale  of  an  acupressure 
device,  marketed  under  the  names 
Ninzu,  Auricle  Clip,  and  B-Trim,  whii  ti 


clips  onto  the  ear.  The  Commission's 
Complaint  charges  that  proposed 
respondents  Ninzu,  Inc.  d/b/a  Davish 
Enterprises  and  Davish  Health  Products, 
Davish  Merchandising,  Inc.,  Order  By 
Phone,  Inc  d/b/a  Auricle  Clip,  Inc.,  and 
Michael  B.  Metzger  falsely  represented 
that:  (1)  The  Ninzu,  the  Auricle  Clip, 
and  the  B-Trim  cause  significant  weight 
loss;  (2)  the  Ninzu  causes  significant 
weight  loss  without  the  need  to  diet  or 
exercise;  (3)  the  Auricle  Clip  causes 
significant  weight  loss  without  the  need 
to  diet;  (4)  the  Ninzu  controls  appetite 
and  eliminates  a  person's  craving  for 
food;  (5)  the  Auricle  Clip  controls 
appetite;  and  (6)  the  B-Trim  reduces  the 
user's  craving  for  food  and  causes 
weight  loss  without  the  user  feeling 
hungry. 

The  Complaint  also  alleges  that 
proposed  respondents  falsely  and 
misleadingly  represented  that  they 
possessed  and  relied  upon  a  reasonable 
basis  when  they  made  those  claims.  The 
Complaint  further  alleges  that  proposed 
respondents  falsely  represented  that  the 
Ninzu  and  Auricle  Chp  are  scientifically 
proven  to  cause  significant  weight  loss 
and  control  appetite.  Finally,  the 
Complaint  alleges  that  proposed 
respondents  falsely  represented  that 
testimonials  from  consumers  appearing 
in  advertisements  for  the  Ninzu  reflect 
the  typical  or  ordinary  experience  of 
members  of  the  public  who  have  used 
the  Ninzu. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
proposed  respondents  from  engaging  in 
similar  acts  in  the  future. 

Part  I  of  the  proposed  order  prohibits 
proposed  respondents  from  representing 
that  the  Ninzu,  Auricle  Clip,  B-Trim,  or 
any  other  acupressure  device;  (1)  Causes 
significant  weight  loss;  (2)  causes 
significant  weight  loss  without  the  need 
to  diet  or  exercise;  (3)  controls  appetite, 
eliminates  a  person's  craving  for  food, 
or  causes  weight  loss  without  the  user 
feeling  hungry;  or  (4)  is  scientifically 
proven  to  cause  significant  weight  loss 
and  control  appetite.  The  order  defines 
"acupressure  device"  as  "anv  product, 
program,  or  service  that  is  intended  to 
function  by  means  of  the  principles  of 
acupressure."  Part  II  requires  proposed 
respondents  to  possess  competent  and 
reliable  scientific  evidence  before 
making  representations  regarding  the 
performance,  benefits,  efficacy,  or  safety 
of  any  weight-loss  or  weight-control 
product  or  program  or  any  acupressure 
device.  Part  III  prohibits  proposed 
respondents  froni  falsely  claiming  that 
endorsements  or  testimonials  for  any 
weight-loss  or  weight-control  product  or 
program  or  any  acupressure  device 


represent  the  typical  or  ordinary 
experience  of  members  of  the  public 
who  use  the  product,  program,  or 
device.  Part  IV  prohibits  proposed 
respondents  from  misrepresenting  the 
results  of  tests  or  studies  for'any  weight- 
loss  or  weight-control  product  or 
program  or  any  acupressure  device. 

Part  V  requires  proposed  respondents 
to  maintain,  for  five  (5)  years,  all 
materials  that  support,  contradict, 
'  qualify,  or  call  into  question  any 
representations  they  make  which  are 
covered  by  the  proposed  order.  Part  VI 
requires  proposed  respondents  Ninzu, 
Inc.  d/b/a  Davish  Enterprises  and 
Davish  Health  Products,  Davish 
Merchandising,  Inc.,  and  Order  By 
Phone,  Inc.  d/b/a  Auricle  Clip.  Inc.  to 
distribute  a  copy  of  the  order  to  current 
and  future  principles,  officers,  directors, 
and  managers,  as  well  as  to  any 
employees  having  sales,  advertising,  or 
policy  responsibihty  with  respect  to  the 
subject  matter  of  the  order.  Under  Part 
VII  of  the  proposed  order,  proposed 
respondents  Ninzu,  Inc.  d/b/a  Davish 
Enterprises  and  Davish  Health  Products. 
Davish  Merchandising.  Inc..  and  Order 
By  Phone.  Inc.  d/b/a  Auricle  Clip.  Inc. 
shall  notify  the  Federal  Trade 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  their 
corporate  structLues  that  may  affect 
compliance  with  the  order's  obligations. 
Part  VIII  requires  that  proposed 
respondent  Metzger,  for  a  period  of  five 
(5)  years,  notify  the  Commission  of  any 
change  in  his  business  or  employment. 
Part  IX  obliges  proposed  respondents  to 
file  compliance  reports  with  the 
Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary: 
[PR  Dor.  95-2308  Filed  1-30-95:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  522] 

State  and  Community-Based 
Childhood  Lead  Poisoning  Prevention 
Program  and  Surveillance  of  Elevated 
Blood  Lead  Levels  in  Children,  Notice 
of  Availability  of  Funds  for  Fiscal  Year 
1995 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  funds  in  fiscal  year  (FY) 
1995  for  new  and  competing 
continuation  State  and  community- 
based  childhood  lead  poisoning 
prevention  programs,  and  to  build 
statewide  capacity  to  conduct 
sur\'eillance  of  elevated  blood  lead 
levels  in  children. 

State  and  community-based  programs 
must  (1)  assure  that  children  in 
communities  with  demonstrated  high- 
risk  for  lead  poisoning  are  screened.  (2) 
identify  those  children  with  elevated 
blood  lead  levels,  (3)  identify  possible 
sources  of  lead  exposure,  (4)  monitor 
medical  and  environmental 
management  of  lead  poisoned  children, 
(5)  provide  information  on  childhood 
lead  poisoning  and  its  prevention  and 
management  to  the  public,  health 
professionals,  and  policy-  and  decision- 
makers, (6)  encourage  and  support 
community-based  programs  directed  to 
the  goal  of  eliminating  childhood  lead 
poisoning,  and  (7)  build  capacity  for 
conducting  surveillance  of  elevated 
blood  lead  (PbB)  levels  in  children. 

Surveillance  grants  are  to  develop  and 
implement  complete  sur\'eillance 
systems  for  blood  lead  levels  in  children 
to  ensure  appropriate  targeting  of 
interventions  and  track  progress  in  the 
elimination  of  childhood  lead 
poisoning. 

Applicants  may  apply  for  either  a 
prevention  program  grant  or  a 
sur\eillance  grant.  Applicants  applying 
for  prevention  grant  funds  must  address 
surveillance  issues  in  their  application. 

The  Public  Health  Serxice  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  qualify  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (To  order  a  copv 
of  Healthy  People  2000.  see  the  section 
WHERE  TO  OBTAIN  ADDITIONAL 
INFORMATION.) 
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Authority 

This  program  is  authorized  under 
sections  301(a)  (42  U.S.C.  241(a))  and 
317A  (42  U.S.C.  247b-l)  of  the  Public 
Health  Service  Act,  as  amended. 
Program  regulations  are  .set  forth  in  Title 
42,  Code  of  Federal  Regulations,  Part 
51b. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products,  and  Public  Law  103-227,  the 
Pro-Children  Act  of  1994.  prohibits 
smoking  in  certain  facilities  that  receive 
Federal  Funds  in  which  education, 
library,  day  care,  health  care,  and  early 
childhood  development  services  are 
provided  to  children. 

Environmental  Justice  Initiative 

Activities  conducted  under  this 
announcement  should  be  consistent 
with  the  Federal  Executive  Order  No. 
12898  entitled.  "Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations."  Grantees,  to  the  greatest 
extent  practicable  and  permitted  by  law, 
shall  make  achieving  environmental 
justice  part  of  its  program's  mission  by 
identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  and 
environmental  effects  of  lead  on 
minority  populations  and  low-income 
papulations. 

Eligible  Applicants 

Eligible  applicants  for  State  childhood 
lead  poisoning  prevention  programs  and 
surveillance  programs  are  State  health 
departments  or  other  State  health 
agencies  or  departments  deemed  most 
appropriate  by  the  State  to  direct  and 
coordinate  the  State's  childhood  lead 
poisoning  prevention  program,  and 
agencies  or  units  of  local  government 
that  serve  jurisdictional  populations 
greater  than  500,000.  This  eligibility 
includes  health  departments  or  other 
official  organizational  authority  (agency 
or  instrumentality)  of  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  any  territory  or  possession  of 
the  United  States.  Also  ehgible  are 
federally  recognized  Indian  tribal 
governments. 

Applicants  from  ehgible  units  of  local 
jurisdiction  must  elect  to  e/f/ier  apply 
directly  to  CDC  as  a  grantee,  or  to  apply 
as  part  of  a  statewide  grant  application. 
You  cannot  submit  applications 
simultaneously  through  both 
mechanisms. 

For  Sur\eillance  Funds  only:  Ehgible 
applicants  must  have  regulation.*;  for 


reporting  of  PbB  levels  by  both  public 
and  private  laboratories  or  provide 
assurances  that  such  regulations  will  be 
in  place  within  six  months  of  awarding 
the  grant.  This  program  is  intended  to 
initiate  and  build  capacity  for 
suneillance  of  childhood  PbB  levels. 
Therefore,  any  applicant  that  already 
has  in  place  a  PbB  level  surveillance 
activity  must  demonstrate  how  these 
grant  hinds  will  be  used  to  enhance, 
expand  or  improve  the  current  activity, 
in  order  to  remain  eligible  for  funding. 
CDC  funds  should  be  added  to  blood- 
lead  s'irveillance  funding  from  other 
sources,  if  such  funding  exists.  Funds 
for  these  programs  may  not  be  used  in 
place  of  any  existing  funding  for 
surveillance  of  PbB  levels.  Applicants 
other  than  State  health  departments 
must  apply  in  conjunction  with  their 
State  or  territorial  health  department. 

If  a  State  agency  applying  for  grant 
funds  is  other  than  the  official  State 
health  department,  written  concurrence 
by  the  State  health  department  must  be 
provided. 

Applicants  that  currently  have 
Childhood  Lead  Prevention  Grants  may 
submit  supplements  for  the  surveillance 
component.  These  supplements  must 
meet  all  the  above  eligibility  and  will  be 
evaluated  as  a  part  of  the  surveillance 
objective  review. 

Special  Con.sideration 

hi  order  to  help  empower  distressed 
communities — those  that  are  designated 
as  "Empowennent  Zones'  or 
"Enterprise  Communities"  (EZ/EC) 
under  the  Community  Empowerment 
Initiative  (Public  Law  103-66-August 
10,  1993],  or  those  that  meet  the 
characteristics  of  those  areas — special 
consideration  will  be  given  to  qualified 
applicants  for  comprehensive  program 
activities  in  communities  that: 

1.  Arc  characterized  by  a  high 
incidence  of  children  with  elevated 
blood  lead  levels; 

2.  Have  high  rates  of  poverty  and 
other  indicators  of  socio-economic 
distress,  such  as  high  levels  of 
unemployment,  and  significant 
incidence  of  violence,  gang  activity,  and 
crime;  and 

3.  Provide  evidence  that  their  target 
community  has  prepared  and  submitted 
an  EZ/EC  application  to  HHS  for  a 
"comprehensive  community-based 
strategic  plan  for  achieving  both  human 
and  economic  development  in  an 
integrated  manner." 

Applicants  that  meet  both  the 
program  criteria  and  the  EZ/EC  criteria 
outlined  above,  will  be  awarded  ptiinfs 
in  the  objective  review  of  their 
application. 


Availability  of  Funds 

Stale  and  Community-Based  Prevention 
Fund.s;  Approximately  $8,000,000  will  tn; 
available  in  V\  1995  to  fund  a  s«let  ted 
number  of  new  and  competing  continuation 
childhood  lead  poisoning  prevention 
programs.  The  CDC  anticipates  that  program 
awards  for  the  first  budget  year  will  range 
from  $200.0(J0  to  SI. 500,000. 

Surveillance  Funds:  Approximately 
$200,000  will  be  available  in  FY  1995  to 
fund  a  selected  number  of  new  and 
competing  continuation  grants  to 
support  the  development  of  PbB 
surveillance  activities.  Surveillance 
awards  are  expected  to  range  from 
$60,000  to  $75,000,  with  the  average 
award  being  approximately  $70,000. 

The  new  awards  are  expected  to  begin 
on  or  about  July  1,  1995.  New  awards 
are  made  for  12-month  budget  periods 
within  project  periods  not  to  exceed  3 
years.  Estimates  outlined  above  are 
subject  to  change  based  on  the  actual 
availability  of  funds  and  the  scope  and 
quahty  of  applications  received. 
Continuation  awards  uithin  the  project 
period  will  be  made  on  the  basis  of 
satisfactor\'  progress  ami  availability  of 
funds. 

These  grants  are  intended  to  develop, 
expand,  or  improve  prevention 
programs  in  communities  with 
demonstrated  high-risk  populations, 
and/or  develop  statewide  capacity  for 
conducting  surveillance  of  elevated 
blood-lead  levels.  Grant  awards  cannot 
supplant  existing  funding  for  childhood 
lead  poisoning  prevention  programs  or 
surveillance  activities.  Grant  funds 
should  be  use<l  to  increase  the  level  of 
expenditures  from  State,  local,  and 
other  funding  sources. 

Awards  will  be  made  with  the 
expectation  that  program  activities  will 
continue  when  grant  funds  are 
terminated. 

Note:  Grant  funds  may  not  be  exjienfled  for 
medical  cire  and  treatment  or  for 
environmental  remediation  of  lead  sources 
However,  the  applicant  must  provide  an 
acceptable  plan  to  ensure  that  these  program 
activities  are  appropriately  carried  out. 

•  Not  more  than  10  percent  (exclusive  of 
Direct  Assistance)  of  any  grant  may  be 
obligated  for  administrative  costs.  This  10  ' 
percent  limitation  is  in  lieu  of,  and  reptares. 
the  indirect  cost  rate. 

Purpose 

Prevention  Cmnt  Program 

State  and  community  health  agencie.s 
are  the  principal  delivery  points  for 
childhood  lead  screening  and  related 
medical  and  environmental 
management  activities;  however,  limited 
resources  have  made  it  difficult  for 
agencies  to  develop  and  maintain 
programs  for  the  elimination  of  this 


totally  preventable  disease.  The  purpose 
of  this  grant  program  is  to  provide 
impetus  for  the  development  and 
operation  of  State  and  community-based 
childhood  lead  poisoning  prevention 
programs  in  high-risk  areas,  and  build 
capacity  for  conducting  surveillance  of 
elevated  blood-lead  levels  in  children. 
Grant-supported  programs  are  expected 
to  serve  as  catalysts  and  models  for  the 
development  ai  non-grant-supported 
programs  and  activities  in  other  States 
and  communities.  Further,  grant- 
supported  programs  should  create 
community  awareness  of  the  problem 
(e.g.,  among  community  and  business 
leaders,  medical  community,  parents, 
educators,  and  property  owners).  It  is 
expected  that  State  health  agencies  will 
play  a  lead  role  in  the  development  of 
community-based  childhood  lead 
poisoning  prevention  programs, 
including  ensuring  coordination  and 
integration  with  maternal  and  child 
health  progranis;  State  Medicaid  EPSDT 
programs;  community  and  migrant 
health  centers;  and  community-based 
organizations  providing  health  and 
social  services  in  or  near  public  housing 
units,  as  authorized  under  Section  340A 
ofthePHSAct. 

The  prevention  grant  program  will 
provide  financial  assistance  and  support 
to  State  and  community-based 
government  agencies  to: 

1.  Establish,  expand,  or  improve 
services  to  assure  that  children  in 
communities  with  demonstrated  high 
risk  for  lead  poisoning  are  screened. 
Screening  should  focus  on  (1)  making 
certain  children,  not  currently  served  by 
existing  health  care  services,  are 
screened,  and  (2)  integrating  screening 
efforts  with  maternal  and  child  health 
programs;  State  Medicaid  programs, 
such  as  the  Early  Periodic  Screening. 
Diagnosis,  and  Treatment  (EPSDT) 
programs;  community  and  migrant 
health  centers;  and  community-based 
organizations  providing  health  and 
social  services  in  or  near  public  housing 
units,  as  authorized  under  Section  340A 
of  the  PHS  Act.  and  (3)  guaranteeing 
that  high-risk  children  seen  by  private 
providers  are  screened. 

2.  Intensify  case  management  efforts 
to  ensure  that  children  with  lead 
poisoning  receive  appropriate  and 
timely  follow-up  services. 

3.  Establish,  expand,  or  improve 
environmental  investigations  to  rapidly 
identify  and  reduce  sources  of  lead 
exposure  throughout  a  community. 

4.  Develop  infrastructure  to 
implement  the  provisions  of  the  CDC 
Lead  Statement,  Preventing  Lead 
Poisoning  in  Young  Children  (October 
1991), 


JMI 


5.  Develop  and  implement  efficient 
information  management/data  systems 
compatible  with  CDC  guidelines  for 
monitoring  and  evaluation. 

6.  Improve  the  actions  of  other 
appropriate  agencies  and  organizations 
to  facilitate  the  rapid  remediation  of 
identified  lead  hazards  in  high-risk 
communities. 

7.  Enhance  knowledge  and  skills  of 
program  staff  through  training  and  other 
methods. 

8.  Based  upon  program  findings, 
provide  information  on  childhood  lead 
poisoning  to  the  pubhc,  policy-makers, 
the  academic  community,  and  other 
interested  parties. 

Surveillance  Grant  Funds 

The  surveillance  component  of  this 
announcement  is  intended  to  assist 
State  health  departments  or  other 
appropriate  agencies  to  implement  a 
complete  surveillance  activity  for  PbB 
levels  in  children.  Development  of 
sur\'eillance  systems  at  the  local.  State 
and  national  levels  is  essential  for 
targeting  interventions  to  high-risk 
populations  and  for  tracking  progress  in 
eliminating  childhood  lead  poisoning. 

The  childhood  blood  lead 
sur\'eillance  program  has  the  following 
five  goals: 

1.  Increase  the  number  of  State  health 
departments  with  surveillance  systems 
for  elevated  PbB  levels; 

2.  Build  the  capacity  of  State-  or 
territorial-based  PbB  level  surveillance 
systems; 

3.  Use  data  from  these  systems  to 
conduct  national  surveillance  of 
elevated  PbB  levels; 

4.  Disseminate  data  on  the  occurrence 
of  elevated  PbB  levels  to  government 
agencies,  researchers,  employers,  and 
medical  care  providers;  and 

5.  Direct  intervention  efforts  to  reduce 
environmental  lead  exposure. 

Program  Requirements 

Prevention  Grant  Program 

The  following  are  requirements  for 
Childhood  Lead  Poisoning  Prevention 
Projects: 

1.  A  full-time  director/coordinator 
with  authority  and  responsibility  to 
cany  out  the  requirements  of  the 
program. 

2.  Ability  to  provide  qualified  staff, 
other  resources,  and  knowledge  to 
implement  the  provisions  of  the 
program.  Applicants  requesting  grant 
supported  positions  must  provide 
assurances  that  such  positions  will  be 
approved  by  the  applicants'  personnel 
system. 

3.  A  data  management  component 
that  supports  the  development. 


implementation,  and  maintenance  of  an 
automated  case  management  system  that 
provides  timely  and  useful  analysis  and 
reporting  of  program  data. 

4.  A  plan  to  monitor  and  evaluate  all 
major  program  activities  and  services. 

5.  Demonstrated  experience  or  access 
to  professionals  knowledgeable  in 
conducting  and  evaluating  public  health 
programs. 

6.  Ability  to  translate  program 
findings  to  State  and  local  public  health 
officials,  policy  and  decision-makers, 
and  to  others  seeking  to  strengthen 
program  efforts. 

7.  Provides  information  that  describes 
why  certain  communities  were  selected 
for  program  activities,  including 
information  on  housing  conditions, 
income,  other  socioeconomic  factors, 
and  previous  surveys  or  activities  for 
childhood  lead  poisoning  prevention. 

8.  A  comprehensive  public  and 
professional  information  and  education 
outreach  plan  directed  specifically  to 
high-risk  populations,  health 
professionals  and  paraprofessionals  and 
the  public.  The  plan  may  also  address 
education  and  outreach  activities 
directed  to  poUcy  and  decision-makers, 
parents,  educators,  property  owners, 
community  and  business  leaders, 
housing  authorities  and  housing  and 
rehabilitation  workers,  and  special 
interest  groups.  The  plan  should  be 
based  on  a  needs  assessment  which:  (a) 
determines  the  feasibility  of  a  health 
education  program;  (b)  utilizes 
assessment  data  interpretations  to 
determine  priorities  for  health 
education  programming;  and  (c) 
identifies  the  appropriate  target 
population  for  the  program. 

9.  Establishment  and  maintenance  of 
a  system  to  monitor  the  notification  and 
follow-up  of  children  who  are 
confirmed  with  elevated  blood  lead 
levels  and  who  are  referred  to  local 
Public  Housing  Authorities  (PHAs). 

10.  Effective,  well-defined  working 
relationships  within  public  health 
agencies  and  with  other  agencies  and 
organizations  at  national.  State,  and 
community  levels  (e.g.,  housing 
authorities,  environmental  agencies, 
maternal  and  child  health  programs. 
State  Medicaid  EPSDT  programs;  or, 
community  and  migrant  health  centers: 
community-based  organizations 
providing  health  and  social  services  in 
or  near  public  housing  units,  as 
authorized  under  Section  340A  of  the 
PHS  Act,  State  epidemiology  programs. 
State  and  local  housing  rehabilitation 
offices,  schools  of  public  health  and 
medical  schools,  and  environmental 
interest  groups)  to  appropriately  address 
the  needs  and  requirements  of  programs 
(e.g.,  data  management  systems  to 
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facilitate  the  follow-up  and  tabulation  of 
children  reported  with  elevated  bluod 
lead  levels,  training  to  ensure  the  safety 
of  alialement  workers)  in  the 
implementation  of  proposed  activities. 
This  includes  the  establishment  of 
networks  with  other  Slate  and  local 
agencies  with  expertise  in  childhood 
lead  poisoning  prevention 
programming. 

1 1.  Activities,  services,  and 
educational  materials  provided  by  the 
program  must  be  culturally  sensitive 

(i  e.,  programs  and  services  provided  in 
a  style  and  format  respectful  of  cultural 
norms,  values,  and  traditions  which  are 
endorsed  by  community  leaders  and 
accept*  d  ty  the  target  population), 
developmentally  appropriate  (i.e., 
information  and  services  provided  at  a 
level  of  comprehension  which  is 
consistent  with  learning  skills  of 
individuals  to  be  served),  linguistically- 
specific  (i.e..  information  is  presented  in 
dialect  and  terminology  consistent  with 
the  target  popidation's  native  language 
and  style  of  communication),  and 
educationally  appropriate. 

12.  Assurances  that  income  earned  by 
the  childhood  lead  poisoning 
prevention  program  is  returned  to  the 
lead  program  for  use  by  the  program. 

13.  For  awards  to  State  agencies,  there 
must  be  a  demonstrated  commitment  to 
provide  technical,  analytical,  and 
program  evaluation  assistance  to  local 
agencies  interested  in  developing  or 
strengthening  childhood  lead  poi.soning 
prevention  programs. 

14.  SPECIAL  REQUIREMENT 
regarding  Medicaid  provider-status  of 
applicants:  Pursuant  to  section  317A  of 
the  Public  Health  Service  Act  (42  U.S.C. 
247b-l)  as  amended  by  Sec.  303  of  the 
■"Preventive  Flealth  Amendments  of 
1992  ■  (Pub.  L.  102-531),  applicants 
AND  current  grantees  must  meet  the 
following  requirements:  For  Childhoo«l 
Lead  Poisoning  F^revention  Program 
services  which  are  Medicaid- 
reimbursable  in  the  applicant's  State: 

•  Applicants  who  directly  provide 
these  services  must  be  enrolled  with 
their  State  Medicaid  agency  as  Medicaid 
providers. 

•  Providers  who  enter  into 
agreements  with  the  applicant  to 
provide  such  services  must  be  enrolled 
with  their  State  Medicaid  agency  as 
providers. 

An  exception  to  this  requirement  will 
be  made  for  providers  whose  services 
are  provided  free  of  charge  and  who 
accept  no  reimbursement  from  any 
third-party  payer.  Such  providers  who 
accept  voluntary  donations  may  still  be 
exempted  from  this  requirement. 

15.  For  State  Prevention  Programs,  a 
Surveillance  component  defined  as  a 


process  which:  (1)  systematically 
collects  information  over  time  about 
children  with  elevated  PbB  levels  using 
laboratory-  reports  as  the  data  source;  (2) 
provides  for  the  foljow-up  of  cases, 
including  field  investigations  when 
necessary;  and  (3)  provides  timely  and 
u.seful  analysis  and  reporting  of  the 
accumulated  data  including  an  estimate 
of  the  rate  of  elevated  PbB  levels  among 
all  children  receiving  blood  tests. 

For  Siineillance  Grants 

The  following  are  requirements  for 
surveillance  only  grant  projects: 

1.  A  full-time  director/coordinator 
with  authority  and  responsibility  to 
carry  out  the  requirement.*  •.( 
surveillance  program  activities. 

2.  Ability  to  provide  qualified  staff, 
other  resources,  and  knowledge  to 
implement  the  provisions  of  this 
program.  .Applicants  requesting  grant 
supported  positions  must  provide 
assurances  that  such  positions  will  be 
approved  by  the  applicants'  personnel 
system. 

3.  Effective,  well-defined  working 
relationships  with  childhood  lead 
poisoning  prevention  programs  within 
the  applicants'  Slate. 

4.  Revise,  refine,  and  implement,  in 
collaboration  with  CDC,  the 
methodology  for  surveillance  as 
proposed  in  the  respective  program 
application. 

5.  Collaborate  with  CDC  in  any 
interim  and/or  final  evaluation  of  the 
surveillance  activity. 

6.  Monitor  and  evaluate  all  major 
program  activities  and  services. 

7.  Demonstrated  experience  or  aci  ess 
to  professionals  knowledgeable  in 
conducting  and  evaluating  public  health 
programs. 

8.  Ability  to  translate  program 
findings  to  State  and  local  public  health 
officials,  policy  and  decision-makers, 
and  to  others  seeking  to  .strengthen 
program  efforts. 

Evaluation  Criteria 

The  review  of  applications  will  be 
conducted  by  an  objective  review 
committee  who  will  review  the  quality 
of  the  application  based  on  the  strength 
and  completeness  of  the  plan  submitted. 
The  budget  justification  will  be  used  to 
assess  how  well  the  technical  plan  is 
likely  to  be  carried  out  using  available 
resources.  The  maximum  ratings  score 
of  an  apphcation  is  100  points. 

A.  The  factors  to  be  considered  in  the 
evaluation  of  prevention  program  grant 
ftinds  are: 

1 .  Evidence  of  the  Childhood  Lead 
Poisoning  Problem  (35%)  The 
applicant's  ability  to  identify 
populations  and  communities  at  high 


risk,  as  defined  by  data  from  previous 
screening  efforts,  environmental  data, 
and/or  demographic  data.  (Population- 
based  data  or  estimates  should  be 
compared  to  NHANES  III  data  discussed 
in  the  Background  and  Definition 
Section  included  in  the  application  kit). 
Current  screening  prevalence  should 
also  be  discussed. 

2.  Technical  Approach  (30%)  The 
quality  of  the  technical  approach  in 
carrying  out  the  proposed  activities 
including: 

(a)  Goals  and  Objectives:  The  extent  to 
which  the  applicant  has  included  goals 
which  are  specific,  measurable,  and 
relevant  to  the  purpose  of  this  proposal 
(10  points). 

(b)  Approach:  The  extent  to  which  the 
applicant  provides  a  detailed 
description  of  the  proposed  activities 
which  are  likely  to  achieve  each 
objective  for  the  budget  period  (10 
points). 

(c)  Timeline:  The  extent  to  which  the 
applicant  provides  a  reasonable 
schedule  for  implementation  of  the 
activities  (5  points). 

(d)  Evaluation:  The  extent  to  which 
evaluation  plans  address  the 
achievement  of  each  objective  (5 
points). 

3.  Applicant  Capability  (10%) 
Capability  of  the  applicant  to  initiate 
and  carry  out  proposed  program 
activities  successfully  within  the  time 
frames  set  forth  in  the  application. 
Proposed  staff  skills  must  match  the 
proposed  program  of  work  described. 
Elements  to  consider  include: 

(a)  Demonstrated  knowledge  and 
experience  of  the  proposed  project 
director  or  manager  and  staff  in 
planning  and  managing  large  and 
complex  interdisciplinary'  programs 
involving  public  health,  environmental 
management,  and  housing 
rehabilitation.  The  percentage  of  time 
the  project  manager  will  devote  to  this 
project  is  a  significant  factor,  and  mu.sl 
be  indicated  (5  points). 

(b)  Written  assurances  that  proposed 
positions  can  and  will  be  filled  as 
described  in  the  application  (3  points). 

(c)  Evidence  of  institutional  capacity, 
demonstrated  by  the  experience  and 
continuing  capability  of  the  jurisdiction 
to  initiate  and  implement  similar 
environmental  and  housing  projects. 
The  applicant  should  describe  these 
related  efforts  and  the  current  rapacity 
of  itsagencv  (2  points). 

4.  Collaboration  (207o) 

(a)  Extent  to  which  the  applicant 
demonstrates  that  proposed  activities 
are  being  conducted  in  conjunction 
with,  or  through,  organ izi'tions  with 
known  and  established  tics  in  the  target 
communities.  Evidence  of  support  a;id 


participation  from  appropriate 
community-based  or  neighborhood- 
based  organizations  in  the  form  of 
memoranda  of  understanding  or  other 
agreements  of  collaboration  (10  points). 

(b)  Extent  to  which  the  applicant 
documents  established  collaboration 
with  appropriate  governmental  agencies 
responding  to  childhood  lead  poisoning 
prevention  issues  such  as 
environmental  health,  housing,  medical 
management,  etc.,  through  specific 
commitments  for  consultation, 
employment,  or  other  activities,  as 
evidenced  by  the  names  and  proposed 
roles  of  these  participants  and  letters  of 
commitment.  Absence  of  letters 
describing  specific  participation  will 
result  in  a  reduced  rating  under  this 
factor  (10  points). 

5.  Special  Consideration  for  EZ/EC 
(5%)  Special  consideration  will  be  given 
to  applicants  that  target  program 
activities  in  commimities  that: 

(a)  Are  characterized  by  a  high 
incidence  of  children  with  elevated 
blood  lead  levels; 

(b)  Have  high  rates  of  poverty  and 
other  indicators  of  socio-economic 
distress,  such  as  those  with  high  levels 
of  unemployment,  and  significant 
incidence  of  violence,  gang  activity,  and 
crime;  and 

(c)  Are  preparing  or  implementing  a 
comprehensive  community-based 
strategic  plan  for  achieving  both  human 
and  economic  development  in  an 
integrated  maimer. 

6.  Budget  Justification  and  Adequacy 
of  Facilities  (Not  Scored)  The  budget 
wrill  be  evaluated  for  the  extent  to  which 
it  is  reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
grant  funds.  The  adequacy  of  existing 
and  proposed  facilities  to  support 
program  activities  also  will  be 
evaluated. 

B.  The  factors  to  be  considered  in  the 
evaluation  of  applications  for 
Surveillance  I'rc^ram  Grant  Funds  only 
are: 

1.  Surveillance  Activity  (35%)  The 
clarity,  feasibility,  and  scientific 
soundness  of  the  surveillance  approach. 
Also,  the  extent  to  which  a  proposed 
schedule  for  accomplishing  each 
activity  and  methods  for  evaluating  each 
activity  are  clearly  defined  and 
appropriate.  The  following  points  will 
be  specifically  evaluated: 

a.  How  laboratories  report  PbB  levels. 

b.  How  data  will  be  collected  and 
managed. 

c.  How  data  quality  and  completeness 
of  reporting  will  be  assured. 

d.  How  and  when  data  will  be 
analyzed. 

e.  How  summary  data  will  be  reported 
and  disseminated. 
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f.  Protocols  for  follow-up  of 
individuals  with  elevated  PbB  levels. 

g.  Provisions  to  obtain  denominator 
data. 

2.  Progress  Toward  Complete  Blood- 
Lead  Surveillance  (30%)  The  extent  to 
which  the  proposed  activities  are  likely 
to  result  in  substantial  progress  towards 
establishing  a  complete  State-based  PbB 
surveillance  activity  (as  defined  in  the 
"PURPOSE"  section). 

3.  Project  Sustainability  (20%)  The 
extent  to  which  the  proposed  activities 
are  likely  to  result  in  the  long-term 
maintenance  of  a  complete  State-based 
PbB  surveillance  system.  In  particular, 
specific  activities  that  will  be 
undertaken  by  the  State  during  the 
project  period  to  ensure  that  the 
surveillance  program  continues  after 
completion  of  the  project  period. 

4.  Personnel  (10%)  The  extent  to 
which  the  qualifications  and  time 
commitments  of  project  personnel  are 
clearly  documented  and  appropriate  for 
implementing  the  proposal. 

5.  Use  of  Existing  Resources  (5%)  The 
extent  to  which  the  proposal  would 
make  effective  use  of  existing  resources 
and  expertise  vrithin  the  applicant 
agency  or  through  collaboration  with 
other  agencies. 

6.  Budget  (Not  Scored)  The  extent  to 
which  the  budget  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
appUcations.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  eariy 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  insti-uctions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  State.  A  current  hst  of  SPOCs 
is  included  in  the  application  kit.  Indian 
tribes  are  strongly  encouraged  to  request 
tribal  government  review  of  the 
proposed  apphcation.  If  SPOCs  or  tribal 
governments  have  any  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  send 
them  to  Henry  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Atlanta.  GA 
30305,  no  later  than  60  days  after  the 


application  due  date.  The  Program 
Announcement  Number  and  Program 
Title  should  be  referenced  on  the 
document.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
Slate  process  recommendations  it 
receives  after  that  date. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.197. 

Other  Requirements 

Paperwork  Reduction  Act  Projects 
that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  this  grant 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
apphcation  (PHS  Form  5161-1,  OMB 
Number  0937-0189)  must  be  submitted 
to  Henr>'  S.  Cassell,  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE.,  Room  300, 
Atlanta,  GA  30305,  on  or  before  April 
14, 1995. 

1.  Deadline: 

Applications  shall  be  considered  as 
meeting  the  deadUne  if  they  are  either: 

A.  Received  on  or  before  the  deadline 
date,  or 

B.  Sent  on  or  before  the  deadUne  date 
and  received  in  time  for  submission  for 
the  review  process.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  Postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  maiUng. 

2.  Late  Applications: 
Applications  which  do  not  meet  the 

criteria  in  l.A.  or  I.B.,  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

A  one-page,  single-spaced,  typed 
abstract  must  be  submitted  with  the 
application.  The  heading  should 
include  the  title  of  the  grant  program, 
project  title,  organization,  name  and 
address,  project  director  and  telephone 
number.  This  abstract  should  be 
included  in  the  "Application  Content" 
section  of  the  apphcation. 
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Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  applrcation  procedures 
and  em  application  package  may  be 
obtained  from  Lisa  Tamaroff,  Grants 
Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE.,  Room  300, 
Mailstop  E-13.  Atlanta,  GA  30305, 
telephone  (404)  842-6796. 

Please  refer  to  Announcement 
Number  522  when  requesting 
information  and  submitting  any 
application. 

Technical  assistance  on  prevention 
activities  may  be  obtained  from  David  L. 
Forney,  Chief,  Program  Services 
Section,  Lead  Poisoning  Prevention 
Branch,  Division  of  Environmental 
Hazards  and  Health  Effects,  National 
Center  for  Environmental  Health. 
Centers  for  Disease  Control  and 
Prevention  (CDC).  4770  Buford  Highway 
NE..  Mailstop  F-42,  Atlanta.  GA  30341- 
3724.  telephone  (404)  488-7330. 

Technical  assistance  on  surveillance 
activities  may  be  obtained  from  Carol 
Pertowski,  M.D.,  Medical 
Epidemiologist,  Lead  Poisoning 
Prevention  Branch,  Division  of 
Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway  NE.,  Mailstop  F- 
42.  Atlanta.  GA  30341-3724.  telephone 
(404) 488-7330. 

Potential  applicants  may  obtain  a 
copy  of  HealAy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 783-3238. 

Dated;  January  24, 1995. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

jFR  Doc.  95-2273  Filed  1-30-95;  8:45  am] 
BtLUNO  COOC  41»3-18-P 


Advisory  Committee  on  Ctiildhood 
Lead  Poisoning  Prevention:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L,  92-463).  the  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  committee  meeting. 


Name:  Advisory  Comniittee  on  Childhood 
Lead  Poisoning  Prevention. 

Times  and  Dates:  8:30  a.m. -5  p.m.. 
February  15, 1995.  8:30  a.m.-12  noon. 
February  16, 1995. 

Place:  Sheraton  Century  Center  Hotel,  2000 
Centurv  Boulevard,  NE,  Atlanta,  Georgia 
30345-3377. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

SUPPLEMENTARY  INFORMATION:  In  October 
1991  the  Secretary  of  Health  and  Human 
Ser\'ices  released  the  CDC  policy 
statement,  "Preventing  Lead  Poisoning 
in  Young  Children."  This  statement  is 
used  by  pediatricians  and  lead 
screening  programs  throughout  the 
United  States,  and  great  progress  has 
been  made  in  implementing  the 
statement.  Copies  of  this  statement  may 
be  requested  from  the  contact  person 
listed  below. 

Matters  to  be  Discussed:  Since  the  release 
of  this  statement,  new  data  have  become 
available  and  some  information  gaps  have 
been  identified.  The  committee  will  discuss 
issues  related  to  revising  the  statement, 
particularly  the  blood  lead  screening 
guidelines. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Persons  wishing  to  make  written  comments 
regarding  additions  or  changes  to  the 
statement  should  provide  such  written 
comments  to  the  contact  person  no  later  than 
February  8, 1995. 

Opportunities  will  be  provided  during  the 
meeting  for  oral  comments.  Depending  on  the 
time  available  and  the  number  of  requests,  it 
may  be  necessary  to  limit  the  time  of  each 
presenter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Nelson,  Program  Analyst,  Lead 
Poisoning  Prevention  Branch,  Division 
of  Environmental  Hazards  and  Health 
Effects,  NCEH,  CDC,  4770  Buford 
Highway,  NE.  (F42),  Atlanta.  Georgia 
30341-3724.  telephone  404/488-7330, 
FAX  404/488-7335. 

Dated:  January  25, 1995. 
William  H.  Gimson. 

Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prexention  (CDC). 

|FR  Doc.  95-2274  Filed  1-30-95:  8:45  ami 
BtLUNG  CODE  4163-18-M 


Health  Care  Financing  Administration 

Public  information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Clearance 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services,  has 


submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Papenvork  Reduction  Act  (Public  Law 
96-511). 

1.  T>7je  of  Request:  Revision  of  a 
currently  approved  collection;  Title  of 
Information  Collection:  Quarterly 
Medicaid  Statement  of  Expenditures; 
Fonn  No.:  HCFA-64;  L'se;  This 
information  is  submitted  by  State 
Medicaid  agencies  to  report  their  actual 
program  and  administrative 
expenditures.  HCFA  uses  this 
information  to  compute  the  Federal 
share  for  reimbursement  of  State 
Medicaid  program  costs;  Frequency: 
Quarterly;  Respondents:  State  or  local 
governments;  Estimated  Number  of 
Responses:  57;  Average  Hours  Per 
Response:  59.5;  Total  Estimated  Burden 
Hours:  13.566. 

2.  Type  of  Request:  Revision  of  a 
currently  approved  collection;  Title  of 
Information  Collection:  Medicaid  Post 
Eligibility  Preprint;  Fonn  No.:  HCFA- 
SP-1;  L^se.This  information  collection 
is  required  to  standcirdize  the  display  of 
information  on  the  post  eligibility 
process  in  the  State  Medicaid  plan.  The 
State  plan  is  used  as  a  basis  for  Federal 
financial  participation  in  the  State 
program;  Frequency:  On  occasion; 
Respondents:  State  or  local 
governments;  Estimated  Number  of 
Responses:  56;  Average  Hours  Per 
Response:  .59;  Total  Estimated  Burden 
Hours:  529. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch.  Attention:  Allison  Eydt.  New 
Executive  Office  Building.  Room 
10235.  Washington.  D.C.  20503. 

Dated:  January  17,  1995. 
Kathleen  B.  Larson, 

Director,  Management  Planning  and  Analysis 
Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 
|FR  Doc.  95-2253  Filed  1-30-95;  8:45  am] 

BILUNG  CODE  412<M>3-P 


Public  Health  Service 

National  Institutes  of  Health;  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  (NIH)  of  the 


Statement  of  Organization.  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859.  May  27.  1975,  as 
amended  most  recently  at  59  FR  42066, 
August  16, 1994),  is  amended  to  reflect 
the  reorganization  of  the  Office  of  the 
Director,  NIH  (OD/NIH)  (HNA).  This 
reorganization  is  consistent  with 
Administration  objectives  related  to  the 
National  Performance  Review  (NPR)  and 
the  Continuous  Improvement  Program 
(CIP)— specifically,  the  streamlining, 
delayering,  and  decreasing  the  ratio  of 
supervisors  to  employees  in  accordance 
with  effective  management  practices. 
The  reorganization  consists  of  the 
following:  (1)  Abolish  the  Office  of 
Management  (HNA9);  (2)  realign  the 
Standard  Administrative  Code  (SAC)  of 
the  (a)  Office  of  Administration  from 
(HNA92)  to  (HNAB);  (b)  Office  of 
Financial  Management  itom  (HNA96)  to 
(HNAJ);  (c)  Office  of  Human  Resource 
Management  from  (HNA97)  to  (HNAK); 
and  (d)  Office  of  Research  Services 
(ORS)  from  (HNA93)  to  (HNAL);  and  (3) 
revise  the  ORS  functional  statement. 

Section  HN~B,  Organization  and 
Functions,  is  amended  as  follows: 

(1)  Under  the  heading  Office  of 
Management  (HNA9),  delete  the  title 
and  fiuictional  statement  in  their 
entirety. 

(2)  Under  the  heading  Office  of 
.Administration  (HNA92),  change  the 
Standard  Adniinistrative  Code  to 
(HNAB). 

(3)  Under  the  heading  Office  of 
Financial  Management  (HNA96), 
change  the  Standard  Administrative 
Code  to  (HNAJ). 

(4)  Under  the  heading  Office  of 
Human  Resource  Management 
(HNA97),  change  the  Standard 
Administrative  Code  to  (HNAK). 

(5)  Under  the  heading  Office  of 
Research  Services  (HNA93),  (a)  change 
the  Standard  Administrative  Code  to 
(HNAL);  and  (b)  substitute  "NIH 
Director"  for  the  present  reference  to 
"Deputy  Director  for  Management"  in 
the  functional  statement. 


JMI 


Delegations  of  Authority  Statement 

All  delegations  and  redelegations  of 
authority  to  offices  and  employees  of 
the  NIH  which  were  in  effect 
immediately  prior  to  the  effective  date 
of  this  reorganization  will  be  continued 
in  effect  in  them  or  their  successors, 
pending  further  redelegation.  provided 
they  are  consistent  with  this 
reorganization. 

Dated:  January  23, 1995. 
Donna  E.  Shalala, 
Secretary. 

IFR  Doc.  95-2270  Filed  1-30-95;  8:45  am) 
BILLING  CODE  4140-01-M 


Social  Security  Administration 

Revised  Redelegations  of  Authorities 
for  Disposition  of  Supplemental 
Security  income  Overpayments 

Section  1631(b)  of  the  Social  Security 
Act  (the  Act),  provides  the  Secretary  of 
Health  and  Hiunan  Services  (the 
Secretary)  with  authority  to  approve  or 
deny  waiver  of  adjustment  or  recovery 
of  those  Supplemental  Security  Income 
(SSI)  benefit  payments  made  under  the 
provision  of  Utle  XVI  of  the  Act  found 
to  be  incorrect.  This  applies  to 
situations  where  the  overpaid 
individual  is  without  fault  and  recovery 
of  the  overpayment  would  defeat  the 
purposes  of  title  XVI,  or  would  be 
against  equity  and  good  conscience,  or 
would,  because  of  the  small  amount 
involved,  impede  efficient  or  effective 
administration  of  title  XVI.  The 
Secretary  has  delegated  her  authority 
under  section  1631(b)  of  the  Act  to  the 
Commissioner  of  Social  Security  (the 
Commissioner),  with  authority  to 
redelegate  (38  FR  15648,  dated  June  14, 
1973). 

Under  31  U.S.C.  3711.  the  Secretary, 
or  her  designee,  is  authorized  to 
compromise,  suspend  or  terminate 
collection  action  on  certain  debts  owned 
to  the  Department  of  Health  and  Human 
Services  (HHS).  To  take  such  action, 
appropriate  HHS  regulations  must  be 
promulgated  in  accordance  with 
standards  provided  in  Joint  Regulations 
of  the  Department  of  Justice  (DOJ)  and 


the  General  Accounting  Office  (4  CFR 
parts  101-105).  Such  regulations  for 
HHS  are  published  in  the  Code  of 
Federal  Regulations  at  45  CFR  Part  30. 
The  Secretary's  authority  is  restricted  to 
those  debt  claims  which  involve 
compromise,  suspension  or  termination 
of  collection  action  regarding  amoimts 
of  $100,000  or  less,  exclusive  of  interest. 
In  addition,  the  Secretary's  authority 
does  not  apply  to  cases  involving  fi^ud, 
presentation  of  a  false  claim, 
misrepresentation  on  the  part  of  the 
debtor  or  any  other  party  having  an 
interest  in  the  claim,  or  conduct  in 
violation  of  antitrust  laws. 

Claims  which  cannot  be  collected, 
suspended,  compromised  or  terminated, 
or  which  amount  to  more  than 
$100,000,  exclusive  of  interest,  are 
referred  to  DOJ  for  disposition.  Cases 
involving  fr^ud,  false  claims, 
misrepresentation,  or  violation  of 
antitrust  laws  are  also  handled  by  DOJ. 

The  Secretary  has  delegated  her 
authority  under  31  U.S.C.  3711  to  the 
Commissioner,  with  authority  to 
redelegate  (33  FR  5836  and  5843,  dated 
April  16,  1968),  insofar  as  that  authority 
relates  to  the  mission  of  the  Social 
Security  Administration  (SSA). 

The  above  authorities  to  approve  or 
deny  waiver  of  adjustment  or  recovery 
of  SSI  overpayments,  and  to 
compromise,  suspend  or  terminate 
collection  action  on  these 
overpayments,  were  redelegated  by  the 
Commissioner  to  other  SSA  positions  on 
November  29,  1988.  These  redelegations 
were  effective  upon  publication  in  the 
Federal  Register,  which  occurred  on 
December  14,  1988  (53  FR  50300- 
50301).  Notice  is  hereby  given  thatihe 
Commissioner  has  approved  revised 
redelegations  of  these  authorities,  as 
follows: 

Authorities 

1.  Authority  to  approve  or  deny 
waiver  of  adjustment  or  recovery  of 
incorrect  SSI  benefit  payments,  under 
section  1631(b)  of  the  Act. 

2.  Authority  to  compromise,  suspend 
or  terminate  collection  action  on  debts 
owed  to  SSA  as  a  result  of  SSI 
overpayments. 
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a.  Deputy  Commissioner  for  Operations. 

b.  Deputy  Commissioner  (or  Programs. 

c.  Assoaate  Commissioner  and  Deputy  Associate  Commissioner  for 
Retirement  arxj  Survivors  Insurarx^  and  Supplemental  Security  In- 
come Policy. 

d.  Regional  Commissioners  and  Deputy  Regional  Commissioners. 

e.  Assistant  Regional  Commissioners  and  Deputy  Assistant  Regional 
Commissioners  for  Program  Operations  and  Systems. 
District  Managers,  Assistant  District  Managers,  Branch  Managers, 
Resident  Representatives,  Operations  Supervisors,  Claims  Rep- 
resentatives, Field  Representatives,  Service  Representatives  and 
Service  Representative/Data  Review  Technicians. 

Teleservtce  Representatives  in  Telesenrtce  Centers. 
Debt  Specialists  and  Chiefs.  Debt  Management  Sections,  Program 
Service  Centers. 

All  positions  in  the  direct  line  of  management  above  ttw  positions 
specified  in  items  f.,  g.  and  h.  atx>ve. 


f. 


a.-i.  The  incun^tjents  of  these  positions  may  exercise  authorities  1. 
and  2.  on  SSI  overpayment  cases  within  the  jurisdiction  of  their  re- 
spective components,  to  the  extent  permitted  by  their  particular  func- 
tional responsibilities,  as  specified  in  their  position  descriptions  or 
other  pertinent  issuances. 


Conditions 

(1)  Further  redelegations  are  not 
authorized. 

(2)  These  redelegations  do  not  apply 
to  the  handling  of  any  debt  claim  where 
there  is  an  indication  of  haud,  the 
presentation  of  a  false  claim, 
misrepresentation  on  the  part  of  the 
debtor  or  any  other  party  having  an 
interest  in  the  claim,  or  conduct  in 
violation  of  antitrust  laws.  Such  cases 
are  handled  by  DOJ. 

(3)  Decisions  to  compromise,  suspend 
or  terminate  collection  efforts  on  cases 
involving  amounts  exceeding  $20,000 
up  to  $100,000.  exclusive  of  interest,  are 
made  by  the  Commissioner,  the  Deputy 
Commissioner  for  Operations  or  the 
Assistant  Regional  Commissioners  for 
Program  Operations  and  Systems,  while 
those  over  $100,000  are  made  by  DOJ. 

(4)  These  redelegations  must  be 
exercised  in  accordance  with  all 
pertinent  provisions  of  law,  regulations, 
policies,  procedures,  operating 
instructions  and  other  requirements. 

The  above  revised  redelegations  are 
effective  on  the  date  they  are  published 
in  the  Federal  Register  and  replace 
those  pluvious  redelegations  approved 
by  the  Commissioner  on  November  29. 
1988  and  published  in  the  Federal 
Register  on  December  14. 1988  (53  FR 
50300-50301).  I  affirm  and  ratify  any 
actions  by  the  above  delegates  which 
may  constitute  the  exercise  of  any  of  the 
subject  authorities  before  the  date  these 
revised  redelegations  are  published  in 
the  Federal  Register. 
Shirley  S.  Chater. 
Commissioner  of  Social  Security. 
[FR  Doc.  95-2252  Filed  1-30-95;  8:45  am] 
BILUNG  CODE  41M-2*-M 


Published  Social  Security 
Acquiescence  Rulings 

AGENCY:  Social  Security  Administration. 

HHS. 

ACTION:  Notice  of  published  Social 

Security  acquiescence  rulings. 

SUMMARY:  Social  Security  Acquiescence 
Rulings  (ARs)  explain  the  manner  in 
which  the  Social  Security 
Administration  (SSA)  applies  holdings 
of  the  United  States  Courts  of  Appeals 
that  conflict  with  SSA's  interpretation 
of  a  provision  of  the  Social  Security  Act 
(the  Act)  or  regulations  when 
adjudicating  claims  under  title  II  and 
title  XVI  of  the  Act  and  part  B  of  the 
Black  Lung  Benefits  Act.  This  notice 
lists  ARs  and  rescissions  of  ARs  that 
were  pubUshed  in  the  Federal  Register 
from  January  11. 1990.  through 
December  31. 1994.  The  purpose  of  this 
notice  is  to  assist  individuals  in  finding 
ARs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Sargent.  Litigation  Staff,  Social 
Security  Administration,  6401  Security 
Blvd.,  Baltimore,  MD  21235,  (410)  965- 
1695. 

SUPPLEMENTARY  INFORMATION:  Even 
though  we  are  not  required  to  do  so 
pursuant  to  5  U.S.C.  552(a)(1)  and  (a)(2), 
SSA's  regulations  were  amended  on 
January  11.  1990.  to  provide  that  ARs 
are  to  be  published  in  their  entirety  in 
the  Federal  Register  under  authority  of 
the  Commissioner  of  Social  Security  (20 
CFR  422.406(b)(2)).  An  AR  explains 
how  SSA  will  apply  a  holding  of  a 
United  States  Court  of  Appeals  that  is  at 
variance  with  SSA's  interpretation  of 
the  Act  or  regulations  in  adjudicating 
claims  under  title  II  and  title  XVI  of  the 
Act  and  part  B  of  the  Black  Lung 
Benefits  Act. 

Although  regulations  and  ARs  are 
published  in  the  Federal  Register,  only 
the  regulations  are  subsequently 


published  in  the  Code  of  Federal 
Regulations  (CFR).  The  CFR  is  a 
codification  of  the  general  and 
permanent  rules  published  in  the 
Federal  Register  by  the  Executive 
departments  and  agencies  of  the  Federal 
Government.  Consequently,  the  CFR 
may  not  state  the  circuitwide  standard 
in  effect  when  we  have  determined  that 
the  holding  in  a  decision  of  a  United 
States  Court  of  Appeals  is  at  variance 
with  our  national  interpretation. 
Therefore,  we  are  publishing  this  listing 
to  assist  individuals  who  need  to 
reference  ARs  in  effect  as  a  result  of 
holdings  of  the  United  States  Courts  of 
Appeals. 

Ii  an  AR  is  later  rescinded  as  obsolete, 
we  will  publish  a  notice  in  the  Federal 
Register  to  that  effect,  as  provided  for  in 
20  CFR  404.985(e).  410.670c{e),  or 
416.1485(e).  If  we  decide  to  relitigate  an 
issue  covered  by  an  AR,  as  provided  for 
by  20  CFR  404.985(c),  410.670c(c),  or 
416.1485(c),  we  will  publish  a  notice  in 
the  Federal  Register  stating  that  we  will 
apply  our  interpretation  and  not  the 
standard  e.xpressed  in  the  AR.  and 
explain  why  we  have  decided  to 
relitigate  the  issue.  In  either  of  these 
situations,  we  will  include  the 
information  in  notices  of  published  ARs 
such  as  this  one. 

This  notice  contains  a  listing  of  all 
ARs  published  under  the  requirements 
of  20  CFR  422.406(b)(2)  during  the 
period  January  11,  1990,  through 
December  31.  1994.  The  li.sting  includes 
the  AR  number,  title,  publication  date 
and  the  Federal  Register  reference 
number.  This  notice  also  lists  ARs 
which  were  rescinded  during  this 
period.  We  anticipate  publishing  a 
notice  each  year  that  will  list  similar 
information. 

(Catalog  of  Federal  Doinestir.  Assistance 
Programs  Nos.  93.802  Social  Security- 
Disability  Insurance:  93.803  Social  Security- 
Retirement  Insurance:  93.805  So<:ial  Security- 


Survivors  Insurance:  93.806  Special  Benefits 
for  Disabled  Coal  Miners:  93.807 
Supplemental  Security  Income.) 
Walter  H.  Biirtoa.  Jr. 
Social  Security. 

Published  Social  Security  Acquiescence 
Rulings 

This  notice  lists  ARs  published  in  the 
Federal  Register  including  the  period 
from  January  11.  1990,  through 
December  31.  1994.  It  includes  three 
ARs  which  were  issued  earlier, 
rescinded  and  replaced  by  revised  ARs 
under  their  original  AR  number.  It  also 
includes  the  outright  rescission  of  four 
ARs  issued  during  this  period,  and  the 
outright  rescission  of  four  ARs  issued 
earlier.  One  AR  pubUshed  during  this 
period  was  revised.  Two  ARs  published 
during  this  period  required  correction. 
The  correction  notices  are  also 
discussed  in  this  notice.  (The 
parenthetical  number  that  follows  each 
AR  number  refers  to  the  United  States 
judicial  circuit  involved.) 

Acquiescence  Rulings 

AR  86-2R(2)  Rosenberg  v.  Richardson, 
538  F.2d  487  (2d  Cir.  1976);  Capitano  v. 
Secretary  of  HHS.  732  F.2d  1066  (2d  Cir. 
1984) — Entitlement  of  a  Deemed  Widow 
When  a  Legal  Widow  is  Entitled  on  the 
Same  Earnings  Record — Title  II  of  the 
Social  Security  Act. 

Published:  June  25,  1992.  at  57  FR 
28527. 

Note:  The  original  AR  for  the  Second 
Circuit  Court  of  Appeals'  holding  in 
Rosenberg  and  Capitano  (AR  86-2(2)),  issued 
January  23, 1986,  was  rescinded  and  replaced 
by  this  revised  AR. 

AR  86-18R(5)  Woodson  v.  Schweiker. 
656  F.2d  1169  (5th  Cir.  1981)— 
Interpretation  of  the  Deemed  Marriage 
Provision— Title  II  of  the  Social  Security 
Act. 

Published:  June  25, 1992,  at  57  FR 
28529  as  AR  860918R(5). 

Note:  The  original  AR  for  the  Fifth  Circuit 
Court  of  Appeals'  holding  in  Woodson  (AR 
86-18(5)).  issued  May  22,  1986.  was 
rescinded  and  replaced  by  this  revised  AR. 

AR  86-19R(ll)  Woodson  v.  Schweiker. 
656  F.2d  1169  (5th  Cir.  1981)— 
Interpretation  of  the  Deemed  Marriage 
Provision— Title  II  of  the  Social  Security 
Act. 

Published:  Juiie  25,  1992,  at  57  FR 
28524. 

Note:  The  original  AR  applicable  in  the 
Eleventh  Circuit  for  the  Fifth  Circuit  Court  of 
Appeals"  holding  in  Woodson  (AR  86- 
19(11)),  issued  May  22, 1986,  was  rescinded 
and  replaced  by  this  revised  AR. 

AR  90-1(9)  Paxton  v.  Secretary  of 
Health  and  Human  Services,  856  F.2d 
1352  (9th  Cir.  1988)— Treatment  of  a 
Dependent's  Portion  of  an  Augmented 


Veterans  Benefit  Paid  Directly  To  a 
Veteran- Title  XVI  of  the  Social 
Security  Act. 

Published:  July  16.  1990,  at  55  FR 
28946.  Rescinded— See  section  on 
Rescissions  in  this  notice. 

AR  90-2(2)  Ruppert  v.  Rowen.  871 
F.2d  1172  (2d  Cir.  1989)— Evaluation  of 
a  Rental  Subsidy  as  In-Kind  Income  for 
Supplemental  Security  Income  (SSI) 
Benefit  Calculation  Purposes— Title  XVI 
of  the  Social  Security  Act. 

Pu6//s/ied;  July  16,  1990,  at  55  FR 
28947. 

AR  90-3(4)  Smith  v.  Rowen.  837  F.2d 
635  (4th  Cir.  1987)— Use  of  Vocational 
Expert  or  Other  Vocational  Specialist  in 
Determining  Whether  a  Claimant  Can 
Perform  Past  Relevant  Work— Titles  II 
and  XVI  of  the  Social  Security  Act. 

Published:  July  16,  1990.  at  55  FR 
28949. 

AR  90-4(4)  Culbertson  v.  Secretary  of 
Health  and  Human  Services,  859  F.2d 
319  (4th  Cir.  1988);  Young  v.  Rowen, 
858  F.2d  951  (4th  Cir.  1988)— Waiver  of 
Administrative  Finality  in  Proceedings 
Involving  Unrepresented  Claimants 
Who  Lack  the  Mental  Competence  to 
Request  Administrative  Review — Titles 
II  and  XVI  of  the  Social  Security  Act. 

Published:  July  16. 1990,  at  55  FR 
28943. 

AR  90-5(2)  Kierv.  Sullivan,  888  F.2d 
244  (2d  Cir.  1989),  reh'g  denied.  January 
22,  1990— Assessment  of  Residual 
Functional  Capacity  in  Disabled 
Widows'  Cases— Title  II  of  the  Social 
Security  Act. 

Published:  September  18, 1990,  at  55 
FR  38400.  Rescinded— See  section  on    • 
Rescissions  in  this  notice. 

AR  90-6(1)  Cassas  v.  Secretary  of 
Health  and  Human  Services,  893  F.2d 
454  (1st  Cir.  1990),  reh'g  denied,  April 
9, 1990 — Assessment  of  Residual 
Functional  Capacity  in 
Disabled  Widows' Cases— Title  II  of  the 
Social  Security  Act. 

Published:  September  18, 1990,  at  55 
FR  38398.  Rescinded— See  section  on 
Rescissions  in  this  notice. 

AR  90-7(9)  Ruffv.  Sullivan.  907  F.2d 
915  (9th  Cir.  1990)— Assessment  of 
Residual  Functional  Capacity  in 
Disabled  Widows'  Ca.ses— Title  II  of  the 
Social  Security  Act. 

Published:  September  18,  1990,  at  55 
FR  38402.  Rescinded— See  section  on 
Rescissions  in  this  notice. 

AR  91-1(5)  Lidyv.  Sullivan,  911  F.2d 
1075  (5th  Cir.  1990)— Right  to  Subpoena 
an  Examining  Physician  for  Cross- 
examination  Purposes — ^Titles  II  and 
XVI  of  the  Social  Securitv  Act. 

Pufc//shed.  December  31,  1991,  at  56 
FR  67625  as  AR  91-X(5). 


Correction  Notice  Published:  May  1, 
1992,  at  57  FR  18899— AR  number 
changed  to  91-1(5). 

AR  92-1(3)  Mazza  v.  Secretary  of 
Health  and  Human  Services.  903  F.2d 
953  (3d  Cir.  1990)— Order  of 
Effectuation  in  Concurrent  Application 
Cases  (Title  II/Title  XVI). 

Published:  January  10, 1992,  at  57  FR 
1190asAR91-X(3). 

Correction  Notice  Published:  May  1 . 
1992,  at  57  FR  18899— AR  number" 
changed  to  92-1(3). 

AR  92-2(6)  Difford  v.  Secretary  of 
Health  and  Human  Sen-ices,  910  F.2d 
1316  {6th  Cir.  1990),  reh'g  denied, 
February  7,  1991— Scope  of  Review  on 
Appeal  in  a  Medical  Cessation  of 
Disabihty  Case— Title  II  of  the 
Social  Security  Act. 

Published:  March  17,  1992,  at  57  FR 
9262. 

AR  92-3(4)  Rranham  v.  Heckler,  775 
F2d  1271  (4th  Cir.  1985);  Flowers  v. 
U.S.  Department  of  Health  and 
Human  Services,  904  F.2d  211  (4th  Cir. 
1990)— What  Constitutes  a  Significant 
Work-Related  Limitation  of  Function. 

Published:  March  10,  1992,  at  57  FR 
8463. 

AR  92-4(11)  Rloodsworth  v.  Heckler, 
703  F.2d  1233  (11th  Cir.  1983)— 
Judicial  Review  of  an  Appeals  Council 
Dismissal  of  a  Request  for  Review  of  an 
Administrative  Law  .Judge  (ALJ) 
Decision. 

Published:  April  8,  1992.  at  57  FR 
11961. 

AR  92-5(9)  Quinlivan  v.  Sullivan,  916 
F.2d  524  (9th  Cir.  1990)— Meaning  of 
the  Term  "Against  Equity  and  Good 
Conscience"  in  the  Rules  for  Waiver  of 
Recovery  of  an  Overpayment— Titles  II 
and  XVI  of  the  Social  Security  Act;  Title 
IV  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977 

Published:  ]\me  22,  1992,  at  57  FR 
27783. 

AR  92-6(10)  Walker  V.  Secretary  of 
Health  and  Human  Ser\'ices,  943  F.2d 
1257  (10th  Cir.  1991)— Entitlement  to 
Trial  Work  Period  Before  Approval  of  an 
Award  for  Benefits  and  Before 
12  Months  Have  Elapsed  Since  Onset  of 
Disability— Titles  II  and  XVI  of  the 
Social  Security  Act. 

PuW/s/ied;  September  17. 1992,  at  57 
FR  43007. 

AR  92-7(9)  Gonzalez  v.  Sullivan,  914 
F.2d  1197  (9th  Cir.   1990)— Effect  of 
Initial  Determination  Notice  Language 
on  the  Application  of  Administrative 
Finality— Titles  II  and  XVI  of  the  Social 
Security  Act. 

Published:  September  30, 1992,  at  57 
FR  45061. 
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AR  93-1(4)  Branham  v.  Heckler.  775 
F.2d  1271  (4th  Cir.   1985):  Flowers  v 
U.S.  Department  of  Health  and 
Human  Services.  904  F.2d  211  (4th  Cir. 
1990) — What  Constitutes  a  Significant 
Work-Related  Liniitation  of  Function 

Published:  April  29.  1993.  at  58  FK 
2599t.. 

Note:  The  original  AR  for  the  Fourth 
Cirt.uit  Court  of  Appeals"  holding  in 
Branham  and  Flowers  (AR  92-3(4)).  issued 
Marrh  10, 1992,  was  revised  to  reflect  a 
regulatory  change  regarding  the  IQ  Listing 
rangp.  There  were  no  other  substantive 
chang>^  to  this  AR. 

AR  93-2(2)  Conley  v.  Bowen,  859  F.2d 
261  (2d  Cir.  1988) — Determination  of 
Whether  an  Individual  With  a  Disabling 
Impairment  Has  Engaged  in  Substantial 
Gainful  Activity  Following  a 
Reentitlement  Period — ^Title  II  of  the 
Social  Security  Act. 

Published:  May  17. 1993.  at  58  FR 
28887. 

AR  93-3(6)  Akers  v.  Secretary  of 
Health  and  Human  Services.  966  F.2d 
205  (6th  Cir.  1992)— Attorneys  Fees 
Based  in  Paul  on  Continued  Benefits 
Paid  to  Social  Security  Claimants — ^Title 
I!  of  the  Social  Security  Act. 

Published:  July  29.  1993.  at  58  FR 
40662. 

AR  93-4(2)  Condon  and  Brodner  v 
Bowen.  853  F.2d  66  (2d  Cir.  1988)— 
Attorney's  Fees  Based  in  Part  on 
Continued  Benefits  Paid  to  Social 
Security  Claimants — Title  11  of  the 
Social  Security  Act. 

Published:  July  29.  1993.  at  58  FR 
40663. 

AR  93-5(11)  Shoemaker  v  Bowen.  853 
F.2d  858  (lllh  Cir.  1988)— Attorney's 
Fees  Based  in  Part  on  Continued 
Benefits  Paid  to  Social  Security 
Claimants — ^Title  II  of  the  Social 
Seciuity  Act. 

Published:  July  29,  1993.  at  58  FR 
40665. 

AR  93-6(8)  Brewster  on  Behalf  of 
Keller  V.  Sullivan.  972  F.2d  898  (8th  Cir. 
1992) — Interpretation  of  the  Secretary's 
Regulation  Regarding  Presumption  of 
Death— Title  II  of  the  Social  Security 
Act. 

Published:  August  16, 1993,  at  58  FR 
43369 

AR  94-1(10)  Wolfe  v.  Sullivan.  988 
F.2d  1025  (10th  Cir.  1993}— 
Contributions  To  Support  re: 
Posthumous  Illegitimate  Child — Title  U 
of  the  Social  Security  Act. 

Published:  June  27,  1994.  at  59  FR 
33003. 

AR  94-2(4)  Lively  v.  Secretary  of 
Health  and  Human  Senices.  820  F.2d 
1391  (4th  Cir.  1987)— Effect  of  Prior 
Disability  Findings  on  Adjudication  of  a 


Sub-sequent  Disability  Claim  Arising 
Under  the  Same  Title  of  the  Social 
Security  Act— Titles  II  and  XVI  of  the 
Social  Security  Act. 

Published:  July  7.  1994,  at  59  FR 
34849. 


Notice  of  Rescission  Published:  May 
22,  1991.  at  56  FR  23592. 
|FR  Dot .  9f)-22f>9  Filed  l-.'J0-95:  8 :4S  ami 

BILLING  CODE  4190-2*.^ 


Rescissions  Without  Replacement  ARs       DEPARTMENT  OF  THE  INTERIOR 


AR  86-1(9)  Summy  v.  Schweiker.  688 
F.2d  1233  (9th  Cir.  1982)— Third  party 
payments  for  medical  care  or  services — 
Title  XVI  of  the  Social  Security  Act. 

Notice  of  Rescission  Published:  July  5. 
1994.  at  59  FR  34444. 

AR  87-5(3)  Velazquez  v.  Heckler.  802 
F.2d680(3d  Cir.  1986)— Consideration 
of  Vocational  Factors  jn  Past  Work 
Determinations. 

Notice  of  Rescission  Published:  July 
16.  1990.  at  55  FR  28943. 

AR  88-5(1)  McCuin  v.  Secretary  of 
Health  and  Human  Sen'ices.  817  F.2d 
161  (1st  Cir.  1987)— Reopening  by  the 
Appeals  Council  of  Decisions  of 
Administrative  Law  Judges  under  Titles 
II  and  XVI  of  the  Social  Security  Act. 

Notice  of  Rescission  Published: 
February  23. 1994.  at  59  FR  8650. 

AR  88-7(5)  Hickman  v.  Bowen.  803 
F.2d  1377  (5th  Cir.  1986)— Evaluation  of 
Loans  of  In-Kind  Support  and 
Maintenance  for  Supplemental  Security 
Income  Benefit  Calculation  Purposes. 

Notice  of  Rescission  Published: 
September  8.  1992.  at  57  FR  40918. 

AR  90-1(9)  Paxton  v.  Secretary  of 
Health  and  Human  Services.  856  F.2d 
1352  (9th  Cir.  1988)— Treatment  of  a 
Dependent's  Portion  of  an  Augmented 
Veterans  Benefit  Paid  Directly  To  a 
Veteran— Title  XVI  of  the  Social 
Security  Act. 

Notice  of  Rescission  Published: 
November  17.  1994.  at  59  FR  59416. 

AR  90-5(2)  Kierv.  Sullivan.  888  F.2d 
244  (2d  Cir.  1989),  reh'g  denied.  January 
22.  1990 — Assessment  of  Residual 
Functional  Capacity  in  Disabled 
Widows'  Cases — Title  II  of  the  Social 
Security  Act. 

Notice  of  Rescission  Published:  Mav 
22. 1991.  at  56  FR  23592. 

AR  90-6(1)  Cassas  v.  Secretary  of 
Health  and  Human  Services,  893  F.2d 
454  (1st  Cir.  1990).  reh'g  denied.  April 
9.  1990 — Assessment  of  Residual 
Functional  Capacity  in 
Disabled  Widows'  Cases — Title  11  of  the 
Social  Security  Act. 

Notice  of  Rescission  Published:  May 
22.  1991.  at  56  FR  23591. 

AR  90-7(9)  Ruffv.  Sullivan.  907  F.2d 
915  (9th  Cir.  1990)—  Assessment  of 
Residual  Functional  Capacity  in 
Disabled  Widows'  Cases— Title  II  of  tho 
Sucial  Security  Act. 


Bureau  of  Land  Management 

[ES-960-047073:  ES-960-9800-O2,  Group 
26,  Missouri] 

Notice  of  Filing  of  Plat  of  Dependent 
Resurvey  and  Subdivision  of  Sections 

The  plat  of  the  dependent  resurvey  of 
a  portion  of  the  north  boundary 
(Standard  Parallel  North);  the  west 
boundary  and  subdivisional  lines,  and 
the  subdivision  of  certain  sections. 
Township  34  North,  Range  3  West.  Fifth 
Principal  Meridian,  Missouri,  will  he 
officially  filed  in  Eastern  States. 
•Springfield.  Virginia  at  7:30  a  in.,  on 
March  20.  1995. 

The  survey  was  made  upon  request 
submitted  by  the  United  States  Fore.st 
.Service 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor 
for  Cadastral  Survey.  Eastern  States. 
Bureau  of  Land  Management,  7450 
Boston  Boulevard,  Springfield,  Virginia 
22153.  prior  to  7:30  a.m..  March  20. 
1995. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated;  January  23.  1995. 
Stephen  G.  Kopach, 
Chief  Cadastral  Surveyor. 
(FR  Doc.  95-2254  Filed  1-30-95;  8:45  anij 
BILUMG  CODE  4310-OJ-M 


Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

AGENCY:  Fish  and  Wildlife.  Interior. 
ACTION:  Notice  of  receipt  of  applications. 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  e< 
seq.]. 

Permit  No.  PRT-787371 

Applicant:  Coastal  Resources  Institute. 
California  Polytechnic  State 
University.  San  Luis  Obispo. 
California 


The  applicant  requests  amendment  of 
their  permit  for  take  (capture  and 
release)  of  the  Santa  Cruz  long-toed 
salamander  {Ambystoma 
macrodactylum  croceum)  to  include 
Monterey  County,  California  to 
determine  presence  or  absence  of  the 
species  for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  PRT-797315 

Applicant:  Dr.  Michael  L.  Morrison, 

Tucson,  Arizona 

The  applicant  requests  a  permit  to 
take  (capture,  mark,  and  release)  the  salt 
marsh  harvest  mouse  [Reithrodontomys 
ravivenths)  and  the  Fresno  kangaroo  rat 
[Dipodomys  nitratoides  exilis)  at  the 
Lemoore  Naval  Air  Station  in  Fresno, 
California  to  conduct  population/habitat 
studies  and  to  determine  presence  or 
absence  of  the  species  for  the  purpose 
of  scientific  research  and  for  enhancing 
its  survival.  These  studies  were 
previously  authorized  under  the 
Regional  Director's  permit  no.  PRT- 
702631. 

Permit  No.  PRT-798017 

Applicant:  Habitat  Restoration  Group, 

Felton,  California 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  the  Santa 
Cruz  long-toed  salamander  [Ambystoma 
macrodactylum  croceum]  in  Santa  Cruz 
and  Monterey  Coimties,  California  to 
determine  presence  or  absence  of  the 
species  for  the  purpose  of  enhancing  its 
survival.  1 

Permit  No.  PR'r-798025 

Applicant:  California  Desert  Studies 
Consortium,  Fullerton.  California 
The  applicant  requests  a  permit  to 
take  (capture,  mark,  and  release)  the 
Mohave  tui  chub  [Gila  bicolor 
mohavensis)  in  Lake  Tuendae,  Desert 
Studies  Center,  Baker,  California  to 
determine  presence  or  absence  of  the 
species  for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  PRT-798003 

Applicant:  North  State  Resources.  Inc., 
Redding,  California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice  voucher  specimens)  the 
conservancy  fairy  shrimp  (Branchinecta 
conservatio).  longhom  fairy  shrimp 
(Branchinecta  longiartenna].  Riverside 
fairy  shrimp  [Streptocephalus  Hootoni). 
and  vernal  pool  tadpole  shrimp 
(Lepidurus  packardi)  in  vernal  pools 
throughout  the  species'  range  in 
California  to  determine  presence  or 
absence  of  the  species  for  the  purpose 
of  enhancing  its  survival. 


Permit  No.  PRT-798015 

Applicant:  Mr.  Michael  Skenfield. 

Murphys,  California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  collect  and 
sacrifice  voucher  specimens)  the 
conservancy  fairy  shrimp  [Branchinecta 
conservatio),  longhorn  fairy  shrimp 
[Branchinecta  longiantenna),  and  vernal 
pool  tadpole  shrimp  [Lepidurus 
packardi]  in  vernal  pools  throughout 
the  species'  range  in  northern  California 
to  determine  presence  or  absence  of  the 
species  for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  PRT-795931 

Applicant:  Biota  Biological  Consulting. 

Sacramento,  California 

The  applicant  requests  amendment  of 
their  permit  to  include  take  (harass  by 
survey,  collect  and  sacrifice)  of  the 
conservancy  fairy  shrimp  [Branchinecta 
conservatio],  longhom  fairy  shrimp 
[Branchinecta  longiantenna],  and 
Riverside  fairy  shrimp  [Streptocephalus 
wootoni]  in  vernal  pools  throughout  the 
species'  range  in  California  to  determine 
presence  or  absence  of  the  species  for 
the  purpose  of  enhancing  its  survival. 

Permit  No.  PRT-798018 

Applicant:  Golden  Gate  Raptor 
Observatory.  San  Francisco,  California 
The  applicant  requests  a  permit  to 
take  (capture,  band,  and  release)  the 
peregrine  falcon  [Faico  peregrinus]  in 
the  Golden  Gate  National  Recreation 
Area,  Marin  County,  California  for  the 
purpose  of  enhancing  its  survival. 
DATES:  Written  comments  on  the  permit 
applications  must  be  received  on  or 
before  March  2, 1995. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Division  of  Consultation  and 
Conservation  Plaiming,  Ecological 
Services,  U.S.  Fish  and  Wildhfe  Service. 
911  N.E.  11th  Avenue,  Portland,  Oregon 
97232-4181.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  submitting  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Docimients  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  bv  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents,  vdthin  30 
days  of  the  date  of  pubUcation  of  this 
notice,  to  the  following  office:  U.S.  Fish 
and  Wildlife  Service,  Ecological 
Services,  Division  of  Consultation  and 
Conservation  Planning,  911  N.E.  11th 
Avenue,  Portland,  Oregon  97232-4181. 
Telephone:  503-231-2063;  FAX:  503- 


231-6243.  Please  refer  to  the  respective 
permit  number  for  each  application 
when  requesting  copies  of  documents. 
(The  following  applicants  have  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  etseq.].] 

Dated:  January  20, 1995. 
Thomas  Dwyer, 

Deputy  Regional  Director.  Region  1.  Portland. 
Oregon. 

IFR  Doc.  95-2278  Filed  1-30-95;  8:45  ami 

BILLING  CODE  431&-65-P 


Availability  of  an  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact,  and  Receipt  of  an 
Application  for  an  incidental  Take 
Permit  for  La  Costa  Villages,  Carlsbad, 
CA 

AGENCY:  Fish  and  Wildlife  Service, 
Interior  Department. 
ACTION:  Notice. 


SUMMARY:  Fieldstone/La  Costa 
Associates  and  the  City  of  Carlsbad. 
Cahfomia  (applicants)  have  applied  for 
an  incidental  take  permit  from  the  Fish 
and  Wildlife  Service  (Service)  pursuant 
to  section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended. 
The  proposed  permit  would  authorize 
take  of  the  threatened  coastal  California 
gnatcatcher  [Polioptila  californica 
californica]  in  San  Diego  County. 
California,  for  a  period  of  30  years.  The 
proposed  taking  is  incidental  to  planned 
liome  and  road  construction  on  1,940 
acres  of  land  primarily  owned  by 
Fieldstone/La  Costa  Associates. 

This  notice  advises  the  public  that  the 
Service  has  re-opened  the  comment 
period  on  the  permit  application  and 
the  enviroiunental  assessment  (EA).  The 
permit  application  includes  a  Habitat 
Conservation  Plan  (HCP).  two  HCP 
addendums,  and  an  Implementing 
Agreement  (lA).  The  EA  package 
includes  an  EA.  EA  addendum,  and  a 
draff  Finding  of  No  Significant  Impact 
(FONSl)  which  concludes  that  issuing 
the  incidental  take  permit  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment, 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policv 
Act  (NEPA)  of  1969,  as  amended. 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Act  and  NEPA 
regulations  (40  CFR  1506.6).  The 
Service  will  evaluate  the  application, 
associated  documents,  and  comments 
submitted  thereon  to  determine  whether 
the  application  meets  the  requirements 
of  NEP,^  regulations  and  section  10(a)  of 
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the  Act.  If  it  is  determined  that  the 
requirements  are  met.  a  permit  will  be 
issued  for  the  incidental  take  of  the 
coastal  California  gnatcatcher.  The  final 
NEPA  and  permit  determinations  will 
not  be  completed  until  after  the  end  of 
the  30-day  comment  period  and  will 
fully  consider  all  public  comments 
received  during  the  comment  period. 
This  notice  supplements  an  earlier 
notice  published  in  the  Federal  Register 
on  October  28.  1994  (59  PR  54207).  That 
notice  announced  an  initial  30-day 
public  comment  period  on  the  HCP.  first 
HCP  addendum,  and  draft  EA.  The  draft 
EA  was  not  available  for  public  review 
until  two  weeks  into  the  initial  30-day 
comment  period.  Subsequently,  an 
addendum  to  the  draft  EA.  a  second 
addendum  to  the  HCP.  and  an  LA  were 
completed  that  include  a  description  of 
a  change  in  mitigation  for  a  portion  of 
the  proposed  project.  Consequently,  the 
Service  has  re-opened  the  period  for 
public  comment  on  the  NEPA 
documents  and  the  complete 
application  package,  as  revised. 
DATES:  Written  comments  on  the  HCP. 
HCP  addendums,  lA.  EA.  EA 
addendum,  and  draft  FONSi  should  be 
received  on  or  before  March  2, 1995. 
AOORESSES:  Comments  should  be 
addressed  to  Mr.  Gail  Kobetich,  Field 
Supervisor.  U.S.  Fish  and  Wildlife 
Service.  2730  Loker  Avenue  West. 
Carlsbad,  California  92008.  Comments 
may  be  sent  by  facsimile  to  telephone 
(619)  431-9618.  Please  refer  to  permit 
No.  PRT-795759  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Kobetich  (Field  Supervisor)  or  Ken 
Corey  (Biologist)  at  the  above  address, 
or  telephone  (619)  431-9440. 
Individuals  wishing  copies  of  the 
documents  should  immediately  contact 
Ken  Corey.  Documents  also  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
SUPPt.EMENTARY  INFORMATION:  Proposed 
grading  and  construction  activities 
would  directly  impact  30  of  48  pairs  of 
the  threatened  coastal  California 
gnatcatcher  (gnatcatcher)  and  550  of 
1,064  acres  of  suitable  gnatcatcher 
habitat  on-site  (506  of  944  acres  of 
coastal  sage  scrub  and  44  of  120  acres 
of  southern  maritime  chaparral).  In 
addition,  254  of  307  acres  of  grassland 
and  69  of  114  acres  of  riparian  scrub/ 
woodland  would  be  directly  impacted 
on-site.  Approximately  18  pairs  of 
gnatcatchers.  438  acres  of  coastal  sage 
scrub.  76  acres  of  southern  maritime 
chaparral,  and  173  acres  of  associated 
habitats  will  be  conserved  and  managed 
on-site  in  perpetuity.  In  addition,  the 


applicants  will  provide  $1,000,000  for 
purchase  of  an  off-site  mitigation  parcel, 
within  the  City  of  Carlsbad,  to  be 
approved  by  the  Service. 

The  appbcants  have  requested  the 
issuance  of  permits  (immediately  or 
when  a  species  is  listed)  under  section 
10(a)  of  the  Act  that  would  authorize 
incidental  take,  in  accordance  with  the 
terms  of  the  HCP.  for  up  to  66  sensitive 
species  listed  in  the  HCP.  Of  these 
species,  the  coastal  California 
gnatcatcher  is  the  only  federally-listed 
species  observed  on-site.  Section  10(a) 
permits  are  issued  only  for  federally- 
listed  species;  however,  unlisted  species 
that  subsequently  become  listed,  and  are 
adequately  conserved  by  the  original 
HCP.  can  be  added  by  permit 
amendment. 

A  concern  has  been  raised  regarding 
the  consistency  of  the  HCP  with  certain 
subarea  and  subregional  plans  under  the 
statewide  Natural  Community 
Conservation  Planning  program  (NCCP) 
(see  59  FR  54208).  All  interested 
agencies,  organizations,  and  individuals 
are  urged  to  provide  comments  on  the 
permit  application,  NEPA  docimients. 
and  the  NCCP  consistency  issue.  All 
comments  received  by  the  closing  date 
will  be  considered  in  finahzing  NEPA 
compliance  and  permit  issuance  or 
denial. 

The  Service  wrill  publish  a  record  of 
its  Tmal  action  in  the  Federal  Register. 

Dated:  January  25, 1995. 
Thomas  J.  Dwyer. 

Deputy  Regional  Director.  Region  J.  Portland. 
Oregon. 

|FR  Doc.  95-2279  Filed  1-30-95:  845  ami 
BILUNO  COOE  4310-SS-P 


National  Park  Service 

Committee  for  the  Preservation  of  the 
White  House;  Meeting 

In  compliance  with  the  Federal 
Advisory  Committee  Act.  notice  is 
hereby  given  of  a  meeting  of  the 
Committee  for  the  Preservation  of  the 
White  House.  The  meeting  will  be  held 
at  the  Department  of  Commerce, 
Washington.  DC  at  1  p.m..  Friday. 
February  17.1995.  It  is  expected  that  the 
agenda  will  include  pohcies,  goals  and 
long  range  plans.  The  meeting  will  be 
open,  but  subject  to  appointment  and 
security  clearance  requirements, 
including  clearance  information  by 
February  10. 1995. 

Inquiries  may  be  made  by  calling  the 
Committee  for  the  Preservation  of  the 
White  House  between  9  a.m.  and  4  p.m., 
weekdays  at  (202)  619-6344.  Written 
comments  may  be  sent  to  the  Executive 
Secretary.  Committee  for  the 


Preservation  of  the  White  House.  1100 
Ohio  Drive.  SW..  Washington.  DC 
20242. 

Dated:  January  18. 1995. 
James  I.  McDaniel. 

Executive  Secretary,  Committee  for  the 
Preservation  of  the  White  House. 
IFR  Doc.  95-2256  Filed  1-30-95;  8:45  am] 
BILUNG  CODE  U10-70-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  21. 1995.  Pursuant  to  §60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service.  P.O.  Box  37127.  Washington, 
D.C.  20013-7127.  Written  comments 
should  be  submitted  by  February  15. 
1995. 

Carol  D.  Shull, 
Chief  of  Registration.  National  Register. 

ALABAMA 

Jefferson  County 

Arlington  Park.  800-840  First  St  W.,  815- 
909  Second  St  W.  and  100-269  Munger 
Ave..  Birmingham,  95000097 

Lauderdale  County 

Seminary — O'Neal  Historic  District.  Roughly. 
Seminary  St.  between  Hermitage  Dr.  and 
Irvine  Ave.  and  Irvine  between  Seminary 
and  Wood  Ave.,  Florence.  95000092 

DELAWARE 

New  Castle  County 

Merestone.  1610-1620  Yeatman's  Mill  Rd., 
Mill  Creek  Hundred  (Delaware):  Y  edtman's 
Station  Rd..  New  Garden  Township 
(Pennsylvania),  Newark  vicinity.  95000093 

IOWA 

Humboldt  County 

Renwick  Generating  Plant.  103  N.  Field  St.. 
Renwick,  95000099 

Jackson  County 

Chicago.  Milwaukee  &  St.  Paul  Narrow  Gauge 
Depot — LaMotte  (Advent  6-  Development  of 
Railroads  in  Iowa  MPS).  Market  St.. 
LaMotte.  95000105 

Polk  County 

Camp  Dodg/B  Pool  District.  Buildings  A22- 
A24.  Camp  Dodge,  Johnston,  95000098 

LOUISIANA 

Terrebonne  Parish 

Cook,  Herman  Albert.  House,  515  W.  Main 
St.,  Houma.  95000107 
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MASSACHUSETTS 

Hampshire  County 

South  Amherst  Common  Historic  District. 
445  Shays  St.,  South  Amherst  Conunon. 
979-1081  S.  East  St.  and  324  Pomeroy  Ln.. 
Amherst.  95000100 

MICHIGAN 

Hillsdale  Cotm^ 

Hillsdale  Downtown  Historic  District, 
Roughly  bounded  by  Ferriss,  Cook,  E. 
Bacon,  S.  Howell,  Waldron.  N.  Manning, 
Monroe  and  Hillsdale  Sts.  and  Carlton  Rd., 
Hillsdale,  95000075 

Kent  County 

Ford,  President  Gerald  R..  Jr.,  Boyhood 
Home.  649  Union  Ave.,  SE.,  Grand  Rapids, 
95000073 

St.  Qair  County 

St.  Clair  Inn.  500  N.  Riverside  Ave..  St.  Clair, 
95000074 

NEBRASKA 

Deuel  County 

Waterman.  Wallace  W.,  Sod  House,  Day  Rd.. 
9  mi.  N  of  Big  Springs.  Big  Springs 
vicinity.  95000096 

Dodge  County 

Fremont  Historic  Commercial  District, 
Roughly  bounded  by  3rd,  Military,  Park 
and  D  Sts.,  Fremont,  95000091 


Knox  County 

Winnetoon  Jail,  Jet.  of  First  St.  and  Sherman 
Ave.,  Winnetoon.  95000094 

Otoe  County 

Unadilla  Main  Street  Historic  District.  Main 
St.,  N  side,  between  G  and  H  Sts..  Unadilla. 
95000095 

NEW  YORK 

Albany  County 

Washington  Avenue  (Tenth  Battalion) 
Armory  (Army  National  Guard  Armories  in 
New  York  State  MPS).  195  Washington 
Ave.,  Albany,  95000077 

Cattaraugus  County 

Glean  Armory  (Army  National  Guard 
Armories  in  New  York  State  MPS).  119 
Times  Sq..  Glean,  95000080 

Cayuga  County 

House  at  21  West  Cayuga  Street  (Moravia 
MPS).  21  W.  Cayuga  St.,  Moravia. 
95000103 

Franklin  Countf 

Malone  Armory  (Army  National  Guard 
Armories  in  New  York  State  MPS).  1 16  W. 
Main  St.,  Malone,  95000089 

Fulton  County 

Cloversville  Armory  (Army  National  Guard 
Armories  in  New  York  State  MPS).  87 
Washington  St..  Cloversville,  95000081 

Jefferson  County 

LeRaysville  Archeological  District,  Address 
Restricted.  I^Ray  vicinity,  95000069 

Sterlingville  Archeological  District,  Address 
Restricted,  Philadelphia  vicinity,  95000070 


Wood's  Grist  Mill,  Address  Restricted.  Wilna, 
95000072 

Lewis  County 

Alpina  Archeological  District,  Address 
Restricted,  Diana  vicinity.  95000068         * 

Lewishurg  Archeological  District,  Address 
ResUicted,  Diana  vicinty,  95000071 

Madison  County 

Oneida  Armory  (Army  National  Guard 
Armories  in  New  York  State  MPS),  217 
Cedar  St.,  Oneida,  95000084 

New  York  County 

Forf  Was/iington  Avenue  Armory  (Army 
National  Guard  Armories  in  New  York 
State  MPS),  216  Fort  Washington  Ave.  (jet. 
with  168th  St.),  New  York,  95000085 

Niagara  County 

Niagara  Falls  Armory  (Army  National  Guard 
Armories  in  New  York  State  MPS),  901 
Main  St..  Niagara  Falls.  95000076 

Oneida  County 

Utica  Armory  (Army  National  Guard 
Armories  in  New  York  State  MPS),  1700 
Parkway  Blvd.  E.,  Utica,  95000083 

Ontario  County 

Geneva  Armory  (Army  National  Guard 
Armories  in  New  York  State  MPS),  300 
Main  St.,  Geneva.  95000082 

Otsego  County 

Oneonta  Armory  (Army  National  Guard 
Armories  in  New  York  State  MPS).  4 
Academy  St..  Oneonta.  95000078 

Rensselaer  County 

Hoosick  Falls  Armory  (Army  National  Guard 
Armories  in  New  York  State  MPS),  Jet.  of 
Church  and  Elm  Su..  Hoosick  Falls, 
95000086 

St.  Lawrence  County 

Ogdensburg  Armory  (Army  National  Guard 
Armories  in  New  York  State  MPS).  225 
Elizabeth  St.,  Ogdensburg.  95000088 

Schenectady  County 

Schenectady  Armory  (Army  National  Guard 
Armories  in  New  York  Stale  MPS).  125 
Washington  Ave..  Schenectady,  95000087 

Washington  County 

Whitehall  Armory  (Army  National  Guard 
Armories  in  New  York  State  MPS).  62 
Poultney  St,  Whitehall.  95000079 

NORTH  CAROLINA 

Guilford  County 

Pomona  High  School.  Former  (Greensboro 
MPS).  2201  Spring  Garden  St..  Greensboro. 
92000361 

OREGON 

Multnomah  County 

United  States  Steel  Corporation  Office  and 
Warehouse  (Boundary  Decrease).  2345 
NW.  Nicolai  St.,  Portland,  95000104 

TEXAS 

Lubbock  County 


JMI 


Lubbock  Post  Office  and  Federal  Building. 
800  Broadway.  Lubbock.  95000101 

Marion  County 

Jefferson  Ordnance  Magazine.  0.3  mi.  NE  of 
US  59B  crossing  of  Big  Cypress  Bayou, 
Jefferson  vicinity,  95000102 

VIRGINIA 

Alexandria  Independent  City 

Alexandria  National  Cemetery  (Civil  War  Era 
National  Cemeteries  MPS),  1450  Wilkes 
St.,  Alexandria  (Independent  City). 
95000106 

IFR  Doc.  95-2257  Filed  1-30-95;  8:45  am) 
BILUNG  COOE  4310-70-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

All  Items  Consumer  Price  Index  for  All 
Urban  Consumers;  United  States  City 
Average 

Pursuant  to  Section  112  of  the  1976 
amendments  to  the  Federal  Election 
Campaign  Act  (P.L.  94-283.  2  U.S.C 
441a).  the  Secretary  of  Labor  has 
certified  to  the  Chairman  of  the  Federal 
Election  Commission  and  publishes  this 
notice  in  the  Federal  Register  that  the 
United  States  City  Average  All  Items 
Consumer  Price  Index  for  All  Urban 
Consumers  (1967=100)  increased  200.6 
percent  from  its  1974  annual  average  of 
147.7  to  its  1994  annual  average  of 
444.0.  Using  1974  as  a  base  (1974=100). 
I  certify  that  the  United  States  Qty 
Average  All  Items  Consumer  Price  Index 
for  All  Urban  Consumers  thus  increased 
200.6  percent  from  its  1974  annual 
average  of  100  to  its  1994  annual 
average  of  300.6. 

Signed  at  Washington,  D.C,  on  the  25th 
day  of  January  1995. 
Robert  B.  Reich, 
Secretary  of  Labor. 
IFR  Doc.  95-2340  Filed  1-30-95;  8:45  am) 

BHJJNG  COOE  4«10-M-il 


Mine  Safety  and  Health  Administration 
Advisory  Committee;  Establishment 

AQENCY:  Mine  Safety  and  Health 
Administration.  Labor  Department. 
ACTION:  Notice  of  establishment  of 
advisory  committee. 

SUMMARY:  The  Secretary  of  Labor  has 
determined  that  it  is  in  the  pubhc 
interest  to  establish  an  advisory 
committee  to  make  recommendations 
for  the  elimination  of  pneumoconiosis 
among  coal  miners.  The  committee  will 
provide  a  collective  expertise  not 
otherwise  available  to  the  Secretary  to 
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address  the  complex  and  sensitive 
issues  involved. 

DATES:  Comments  must  be  received  on 
or  before  February  15,  1995. 
ADDRESSES:  Send  written  comments  to 
the  Office  of  Standards,  Reguladons  and 
Variances.  MSHA.  Room  631,  Ballston 
Tower  No.  3,  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION:  Since 
enactment  of  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969  (Coal 
Act),  efforts  by  government,  labor,  and 
industry  have  resulted  in  significantly 
lower  levels  of  respirable  dust  in  coal 
mines.  As  a  result,  the  prevalence  of 
pneumoconiosis,  commonly  referred  to 
as  "Black  Lung"  and  silicosis,  has  been 
reduced.  Despite  this  progress,  the  most 
recent  medical  evidence  indicates  that 
miners  continue  to  be  at  risk  of 
developing  occupational  lung  disease. 
The  annual  cost  to  the  federal 
government  in  "Black  Lung"  disability 
benefits  currently  exceeds  $1.3  billion. 
Therefore,  additional  steps  need  to  be 
undertaken  if  this  disease  is  to  be 
eliminated. 

Background 

The  1969  Coal  Act  established  the 
first  comprehensive  dust  standards  for 
coal  mines  in  the  United  States.  Those 
standards  were  intended  to  protect  the 
health  of  miners  by  imposing  strict 
limits  on  the  amount  of  respirable  coal 
mine  dust  allowed  in  the  air  that  miners 
breathe.  Under  current  Mine  Safety  and 
Health  Administration  (MSHA) 
regulations,  mine  operators  are  required 
to  implement  measures  to  control  the 
amount  of  dust  in  the  mine  atmosphere, 
to  obtain  MSHA  approval  of  these 
measures,  and  to  monitor  through 
sampling  the  amount  of  coal  mine 
respirable  dust  in  the  mine  atmosphere 
where  miners  work  or  travel.  Citations 
are  issued  and  abatement  is  required 
whenever  respirable  dust  samples 
collected  either  by  a  mine  operator  or  by 
a  Federal  mine  inspector  show 
noncompliance  with  the  dust  standard. 

In  the  25  years  since  enactment  of  the 
Coal  Act,  there  has  been  a  signfficant 
reduction  in  coal  mine  respirable  dust 
levels.  MSHA  data  shows  that  average 
dust  levels  in  most  mines  have  been 
reduced  from  8.0  mg/m^  to  below  the 
current  standard  of  2.0  mg/m'.  During 
this  period,  considerable  knowledge  and 
experience  have  been  gained  in 
controlling  exposure  to  coal  mine  dust 
and  new  technology  has  been 
introduced  to  minimize  dust  generation. 


Despite  this  progress,  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  issued  a  draft  criteria 
document  in  June  1993  which 
cencludes  that  the  risk  to  miners  of 
developing  coal  workers' 
pneumoconiosis  (CWP)  is  greater  than 
had  been  predicted  at  the  current 
standard  level.  Also,  to  reduce  the  risk 
of  silicosis,  the  document  proposed 
lowering  the  existing  standard  by  50 
percent. 

The  cost  to  the  Federal  government  in 
"Black  Lung"  disability  benefits  also 
dictates  that  we  take  action  to  eliminate 
these  diseases.  In  fiscal  year  1993,  over 
75,000  former  miners  were  receiving 
black  lung  benefits  at  an  annual  cost  of 
$1.3  billion.  In  the  25  years  since 
passage  of  legislation  to  compensate 
miners  and  their  dependents  for  black 
lung,  the  Departments  of  Labor  and 
Health  and  Human  Services  have  paid 
benefits  totaling  over  $30  billion. 

Recent  events  also  have  raised  serious 
concerns  about  the  respirable  coal  mine 
dust  sampling  program  and  have 
resulted  in  all  segments  of  the  mining 
community  recognizing  that 
improvements  must  h6  made  in  the 
program.  However,  there  are  significant 
differences  of  opinion  among 
representatives  of  government,  labor 
and  industry  over  the  specific  action 
needed  to  be  taken.  These  differences 
involve  three  primary  issues. 

They  are: 

The  Current  Risk  to  Miners  of  Coal 
Workers  Pneumoconiosis  (CWP) 

Recent  studies  by  British  scientists 
and  by  NIOSH  indicate  that  the  risk  of 
developing  tJie  most  serious  form  of 
CWP  at  the  present  standard  is  higher 
than  had  been  previously  believed. 
However,  the  Australians  have  reported 
that  they  have  no  evidence  of  CWP  at 
levels  greater  than  our^present  2.0  mg/ 
m '  standard.  Additionally,  although 
most  reports  indicate  that  levels  of 
respirable  coal  mine  dust  are  generally 
below  2.0  mg/m ',  the  recent  evidence  of 
tampering  with  respirable  dust  samples 
raises  questions  about  the  dust  exposure 
levels  of  miners  in  United  States  coal 
mines. 

The  Strategy  for  Monitoring  Respirable 
Coal  Mine  Dust 

There  are  significant  differences  of 
opinion  concerning  the  role  of  MSHA, 
the  mine  operator  and  the  miners' 
representative  in  the  monitoring 
process.  Also,  the  future  potential  to 
continuously  monitor  respirable  coal 
mine  dust  with  new  equipment  would 
require  a  revised  approach  to  sampling 
which  may  raise  differences  in  opinion. 


The  Adequacy  of  Existing  Control 
Measures 

There  needs  to  be  a  review  of  the 
engineering  controls  to  maintain 
exposures  at  or  below  the  standard  for 
all  methods  of  mining  and  how  those 
controls  can  be  improved. 

In  accordance  with  the  provisions  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977  (Mine  Act)  and  the  Federal 
Advisory  Committee  Act  (FAC),  and 
after  consultation  with  the  General 
Services  Administration,  I  have 
determined  that  the  establishment  of  a 
short-term  advisory  committee  to 
address  the  elimination  of 
pneumoconiosis  among  coal  miners  is 
in  the  public  interest.  I  am  establishing 
the  committee  under  Sections  101(a) 
and  102(c)  of  the  Mine  Act  and  the  FAC 
Act  to  address  this  issue  at  surface  and 
underground  coal  mines. 

The  committee  shall  make 
recommendations  to  me  for  improved 
standards,  or  other  appropriate  actions, 
on  permissible  exposure  limits  to 
eliminate  black  lung  disease  and 
silicosis:  the  means  to  control  respirable 
coal  mine  dust  levels;  improved 
monitoring  of  respirable  coal  mine  dust 
levels  and  the  role  of  the  miner  in  that 
monitoring:  and  the  adequacy  of  the 
operator's  current  sampling  program  to 
determine  the  actual  levels  of  dust 
concentrations  to  which  miners  are 
exposed. 

As  required  by  Section  102(c)  of  the 
Mine  Act,  the  majority  of  the  committee 
will  be  composed  of  individuals  who 
have  no  economic  interest  in  the  mining 
industry  and  who  are  not  operators, 
miners,  or  officers  or  employees  of  the 
Federal,  state,  or  local  government. 
There  will  be  seven  committee 
members:  one  representing  labor,  one 
representing  industry,  and  five  persons 
who  have  no  economic  interest  in  the 
industry. 

The  committee  will  function  solely  as 
an  advisory  body  and  in  compliance 
with  the  provisions  of  the  FAC  Act.  In 
accordance  with  FAC  Act,  its  charter 
will  be  filed  15  days  from  die  date  of 
this  pubUcation. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
establishment  of  the  committee,  within 
the  allowable  time,  to  Patricia  W. 
Silvey,  Director,  Office  of  Standards, 
Regulations  and  Variances,  MSHA,  at 
the  address  listed  above. 

Dated:  December  2, 1994. 
Robert  B.  Reich, 

Sficretary  of  Labor. 

|FR  Doc.  9S-2287  Filed  1-26-95;  10:59  am] 
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SUMMARY:  This  notice  is  to  advise  the 
public  of  the  issuance  of  a 
Memorandum  of  Understanding  (MOU) 
between  the  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  the  U.S. 
Department  of  Energy  (DOE)  Office  of 
Environment,  Safety  and  Health.  The 
MOU  delineates  the  areas  of 
responsibility  of  each  agency  at  the 
gaseous  diffusion  plants  owned  by  DOE 
and  leased  by  the  United  States 
Enrichment  Corporation  (USEC); 
describes  generally  the  efforts  of  the 
agencies  to  assure  worker  protection  at 
these  plants;  and  provides  procedures 
for  coordination  of  activities  between 
DOE  and  OSHA. 

EFFECTIVE  DATE:  December  21. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Cyr,  Acting  Director,  Office  of 
Information  and  Consumer  Affairs,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration. 
Room  N-3647,  200  Constitution  Ave., 
N.W.,  Washington,  D.C.  20210. 
Telephone:  (202)  219-8615. 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Policy  Act  of  1992.  (the  Energy 
Policy  Act.  42  U.S.C.  Section  2297  et. 
seq. ),  created  the  USEC,  a  government 
corporation  which  administers  uranium 
enrichment  fadfities  leased  from  DOE. 
T'he  Energy  Policy  Act  also  required  the 
Nuclear  Regulatory  Commission  (NRC) 
to  establish  standards  for  the  regulation 
of  the  gaseous  diffusion  plants  leased  by 
the  USEC.  The  NRC  final  rule  set  forth 
requirements  for  plant  certification,  and 
announced  assumption  of  NRC 
regulatory  authority  over  diffusion 
plants  in  "late  1995."  See  59  FR  48944- 
48976.  I  j 

Until  such  tiine  as  the  NRC  assumes 
regulatory  jurisdiction.  DOE  will 
exercise  nuclear  safety  and  safeguards 
and  security  oversight  authority.  The 
regulatory  framework  ujider  which  DOE 
exercises  its  authority  is  contained  in  a 
Regulatory  Oversight  Agreement 
incorporated  in  the  lease  agreement 
between  DOE  and  USEC.  Specific 


matters  related  to  the  process  by  which 
NRC  will  assume,  and  DOE  will 
relinquish,  responsibility  for  regulatory 
oversight  under  the  Energy  Policy  Act 
are  set  forth  in  a  Joint  Statement  of 
Understanding  between  Nuclear 
Regulatory  Commission  and  Department 
of  Energy  on  Implementing  Energy 
Policy  Act  Provisions  on  Regulation  of 
Gaseous  Diffusion  Uranium  Enrichment 
Plant,  59  FR  4729  (February  1.  1994). 

Both  DOE  and  OSHA  have 
jurisdiction  over  safety  and  health  at  the 
portions  of  the  gaseous  diffusion  plants 
leased  by  die  USEC.  A  coordinated 
inter-agency  effort,  as  outlined  in  the 
MOU  (Appendix)  will  minimize 
potential  gaps  in  the  protection  of  the 
workers  and  avoid  possible  conflicting 
requirements. 

Authority 

This  dociunent  was  prepared  under 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.  N.W..  Washington,  DC.  20210. 

Signed  in  Washington.  D.C.  this  19th  day 
of  January  1995. 

loseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

Appendix 

Memorandum  of  Understanding 
Between  the  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  and  U.S.  Department  of 
Energy,  Office  of  Enxironments,  Safety 
and  Health 

I.  Purpose  and  Background 

A.  The  purpose  of  this  Memorandum 
of  Understanding  between  the  United 
States  Department  of  Energy's  (DOE) 
Office  of  Environment,  Safety  and 
Health  and  the  United  States 
Department  of  Labor's  Occupational 
Safety  and  Health  Administration 
(OSHA)  is  to  dehneate  the  aireas  of 
responsibility  of  each  agency  at  the 
gaseous  diffusion  plants  owrned  by  DOE 
and  leased  by  the  United  States 
Enrichment  Corporation  (USEC);  to 
describe  generally  the  efforts  of  the 
agencies  to  assure  worker  protection  at 
these;  and,  to  provide  procedures  for 
coordination  of  acfivities  between  DOE 
and  OSHA. 

B.  Bodi  DOE  and  OSHA  have 
jurisdiction  over  radiological  safety  and 
health  at  the  portions  of  the  gaseous 
diffusion  plants  leased  by  the  USEC.  A 
coordinated  inter-agency  effort  can 
minimize  potential  gaps  in  the 
protection  of  workers  and,  at  the  same 
time,  avoid  possible  conflicting 
requirements. 


II.  Hazards  As.sociated  With  Gaseous 
Difiusion  Plants 

Four  basic  categories  of  hazards  are 
associated  vdth  the  gaseous  diffusion 
plants: 

A.  Industrial  safety  hazards  due  to  the 
plant's  physical  condition  or  its 
operations; 

B.  Health  hazards  due  to  chemical 
and  toxicological  exposures  associated 
with  non-radioactive  materials; 

C.  Health  hazards  due  to  potential 
exposure  associated  with  radioactive 
materials;  and, 

D.  Radiation  hazards  to  the  general 
public  and  the  environment. 

OSHA  will  regulate  the  hazards  listed 
in  paragraphs  II.  A;  B;  and  C.  DOE  will 
regulate  the  hazards  listed  in  paragraphs 
II.  CandD. 

in.  DOE  Responsibilities 

The  Energy  Pohcy  Act  of  1992,  (the 
Energy  Policy  Act,  42  U.S.C.  Section 
2297  et.  seq.),  created  die  USEC,  a 
government  corporation,  for  purposes 
including  leasing  DOE's  uranium 
enrichment  facilities  to  market  and  sell 
enriched  uranium  and  uranium 
enrichment  and  related  services  to  the 
Department  and  domestic  and  foreign 
interests.  The  Energy  Policy  Act  also 
requires  the  Nuclear  Regulatory 
Commission  (NRC)  to  establish 
standards  for  the  regulation  of  the 
gaseous  diffusion  plants  leased  by  the 
USEC  by  October  24,  1994,  in  order  to 
protect  the  public  health  and  safety 
from  radiological  hazards  and  to 
provide  for  the  common  defense  and 
security.  After  these  standards  are 
promulgated,  the  USEC  is  required  to 
apply  at  least  annually  for  a  certificate 
of  compliance  with  these  standards. 
Until  such  time  as  the  NRC  assumes 
regulatory  jurisdiction  at  the  gaseous 
diffusion  plants,  DOE  will  exercise 
nuclear  safety  and  safeguards  and 
security  oversight  authority  to  protect 
the  pubhc  at  the  leased  portions  of  the 
gaseous  diffusion  plant  located  in 
Paducah,  Kentucky,  and  Piketon,  Ohio. 
The  regulatory  framework  for  which 
DOE  exercises  its  authority  is  contained 
in  the  Regulatory  0\'ersight  Agreement, 
Exhibit  D  to  the  Lease  Agreement 
between  DOE  and  USEC  dated  July  1, 
1993.  Specific  matters  related  to  the 
process  by  which  NRC  will  assume,  and 
DOE  will  relinquish,  responsibility  for 
regulatory  oversight  under  the  Energy 
Pohcy  Act  are  set  forth  in  a  Joint 
Statement  of  Understanding  between 
Nuclear  Regulatory  Commission  and 
Department  of  Energy  on  Implementing 
Energy  Policy  Act  Provisions  on 
Regulation  of  Gaseous  Diffusion 
Uranium  Enrichment  Plant,  59  FR  4729 
(February  1,  1994). 
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DOE'S  responsibility  is  to  promote 
aiid  protect  the  radiological  health  and 
safety  of  the  public  and  workers  and  to 
provide  for  the  common  defense  and 
security  at  the  leased  portion  of  the 
DOE-owned  gaseous  diffusion  plants. 
These  responsibilities  are  performed 
pursuant  to  the  guidelines  established 
in  the  Safety  Basis  and  Framework  for 
DOE  Oversight  of  the  Gaseous  Diffusion 
Plants  (Appendix  A  to  the  Regulatory 
Oversight  Agreement);  and  the 
conducting  of  inspections,  reviews, 
investigations,  and  enforcement  actions, 
in  accordance  with  the  Regulatory 
0\'ersight  Agreement. 

IV.  OSHA  Responsibilities 

OSHA  is  responsible  for 
administering  the  requirements  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (the  OSH  Act,  29  U.S.C.  651  et. 
seq.].  Under  the  OSH  Act,  every 
employer  has  a  general  duty  to  furnish 
each  employee  a  place  of  employment 
which  is  free  from  recognized  hazards 
which  may  cause  death  or  serious 
physical  harm;  employers  are  also 
required  to  comply  with  specific  OSHA 
standards,  regulations,  and  other 
requirements. 

The  Energy  Policy  Act  of  1992 
specifically  makes  all  OSHA 
requirements,  including  all  injunctive 
and  administrative  enforcement 
remedies,  applicable  to  USEC  facilities 
notwithstanding  the  limitations 
otherwise  imposed  on  OSHA 
enforcement  by  section  4(h)(1)  of  the 
Occupational  Safety  and  Health  Act. 
Additionally,  the  Energy  Policy  Act 
specifically  waives  any  immunity  which 
might  othervdse  be  applicable  to  USEC, 
42  U.S.C.  Section  2297t>-ll(c)  (1992). 
Therefore.  OSHA  requirements 
applicable  to  working  conditions  within 
the  gaseous  diffusion  facilities 
administered  by  USEC  or  its 
subcontractors  are  not  subject  to 
preemption  by  regulations  issued  by 
other  federal  agencies. 

Accordingly.  OSHA  will  enforce  all 
applicable  standards,  rules  and 
requirements  including,  but  not  limited 
to,  the  standards  on  ionizing  radiation 
hazards,  29  CFR  1910.96;  control  of 
hazardous  energy  sources,  29  CFR 
1910.147;  hazardous  waste  operations 
and  emergency  response,  29  CFR 
1910.120;  hazard  communication.  29 
CFR  1910.1200;  and.  the  general  duty 
clause.  It  is  the  intention  of  OSHA  and 
DOE  to  coordinate  their  regulatory  and 
oversight  activities  in  a  manner  which 
avoids,  to  the  extent  possible,  the 
imposition  of  inconsistent  obligations 
on  USEC. 
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V.  Coordination  Procedures 

In  recognition  of  the  agencies' 
authorities  and  responsibilities 
oiuimerated  above,  the  following 
procedures  will  be  followed: 

A.  Referrals 

1.  Although  DOE  does  not  conduct 
inspections  of  industrial  safety  in  the 
course  of  inspections  of  nuclear  safety 
and  safeguards  and  security,  DOE 
Regulatory  Oversight  personnel  may 
identify  occupational  safety  or  health 
concerns  within  the  area  of  OSHA 
responsibility.  In  such  instances: 

a.  Employee  complaints  received  by 
DOE  regarding  issues  that  are  within 
OSHA's  purview  will  be  immediately 
referred  to  OSHA.  and  the  identity  of 
the  complaining  employee  shall  not  be 
disclosed  to  any  employer  by  either 
OSHA  or  DOE. 

b.  All  other  safety  and  health 
concerns  within  OSHA's  purview 
identified  by  IX)E  will  be  referred  to 
USEC  management  in  writing  for 
expedient  correction.  DOE  will  provide 
the  same  information  on  these  concerns 
to  local  union  bargaining 
representatives  of  the  USEC  contractor 
employees. 

c.  Serious  hazards  within  OSHA's 
purview  will  be  reported  to  OSHA  if 
uncorrected.  DOE  will  periodically 
advise  OSHA  on  the  number  and  nature 
of  serious  hazards  referred  to  USEC  for 
correction. 

2.  OSHA  Regional  Offices  will  inform 
the  DOE  Regulatory  Oversight  Manager 
of  matters  which  are  in  DOE's  purview 
when  such  matters  are  identified  during 
OSHA  safety  and  health  inspections  or 
through  complaints  (identification  of 
the  complaining  employee  shall  not  be 
disclosed  by  DOE  or  OSHA).  OSHA  will 
provide  the  same  information  on  these 
concerns  to  local  union  bargaining 
representatives  of  the  USEC  contractor 
employees. 

a.  The  following  are  examples  of 
reportable  concerns: 

(1)  Insufficient  security  control 
affecting  nuclear  or  radiological  health 
and  safety. 

(2)  Improper  posting  of  radiation 
areas. 

(3)  Hazardous  conditions  relating  to 
radiological  or  nuclear  safety. 

B.  Inspections 

1.  DOE  and  OSHA  will  not  normally 
conduct  joint  inspections  at  the  gaseous 
diffusion  plants.  However,  under  certain 
conditions,  such  as  investigations  or 
inspections  following  accidents  or 
resulting  from  reported  activities  as 
discussed  in  paragrapl^^V.  A.,  it  may  be 
mutually  agreed  on  a  case-by-case  basis 
that  joint  investigations  are  appropriate. 


2.  The  processing  of  uranium 
materials  at  the  gaseous  diffusion  plants 
may  present  overlapping  chemical  and 
nuclear  operation  safety  hazards  which 
can  best  be  evaluated  by  joint  DOE- 
OSHA  assessments. 

C.  Coordination 

1.  DOE  and  OSHA  will,  to  the  fiillest 
extent  possible,  cooperate  and 
coordinate  at  all  organizational  levels  to 
develop  and  carry  out  information 
exchange,  technical  and  professional 
assistance,  referrals  of  alleged 
violations,  and  related  matters 
concerning  compliance  and  law 
enforcement  activity  to  ensure  the 
health  and  well-being  of  the  workforce 
and  the  general  public. 

2.  Resolution  of  policy  issues 
concerning  agency  jurisdiction  and 
operations  will  be  coordinated  by 
appropriate  DOE  and  OSHA  staff  with 
input  from  the  Office  of  the  Solicitor. 
DOE  and  OSHA  will  designate  points  of 
contact  for  carrying  out  interface 
activities. 

3.  The  whistleblower  protection 
provisions  of  the  Energy  Reorganization 
Act,  42  U.S.C.  Section  5851.  as  well  as 
those  in  section  11(c)  of  the  OSH  Act. 
29  U.S.C.  Section  660(c).  are  applicable 
to  employees  of  USEC  and  contractors  at 
USEC  administered  facilities. 

VI.  Effective  Date.  Amendment,  and 
Termination 

This  agreement  shall  become  effective 
when  signed  by  both  parties.  It  may  be 
modified  or  amended  by  written 
agreement  l)etwecn  the  parties.  Such 
amendments  shall  become  part  of.  and 
shall  be  attached  to.  this  agreement. 
This  agreement  shall  remain  effective 
until  terminated  by  either  party  upon  30 
days  written  notice  to  the  other,  or  until 
completion  of  the  transition  from  DOE 
Regulatory  Oversight  to  NRC 
enforcement  of  radiological  safety  and 
health  matters  at  USEC  facilities.  The 
parties  agree  that  if  the  transition 
process  is  not  completed  by  October  1. 
1995.  the  parties  will  review  this  MOU 
and  make  a  decision  on  whether  to 
renew,  revise,  reissue,  or  terminate  the 
MOU. 

Dated;  tJecember  21.  1934. 

loseph  A.  Dear, 

Assistant  Sftcmtary,  Occupational  Safety  and 
Health  Administration 

Dated:  December  21.  1994. 

Tara  OToole.  M.D..  M.P.H. 

Assistant  Secretarv.  Environment.  Safetvand 
Health. 

jFR  Doc.  95-2341  Filed  1-30-95:  8:45  anil 
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NATIONAL  CAPITAL  PLANNING 
COMMISSION 

Washington,  DC,  Sports  and 
Entertainment  Arena;  Intent  to  Prepare 
Environmental  Assessment;  Public 
Meeting 

agency:  National  Capital  Planning 
Commission. 

ACTION:  Proposed  construction  and 
operation  of  a  sports  and  entertaimnent 
arena  in  Washington,  DC;  addendum  to 
notice  of  public  meeting. 

SUMMARY:  On  January  13.  1995.  the 
National  Capital  Planning  Commission 
in  conjunction  with  the  District  of 
Columbia  Government  published  a 
notice  of  a  pubhc  meeting  for  the 
purpose  of  determining  significant 
issues  related  to  the  alternatives  and 
potential  impacts  associated  with  the 
proposed  construction  and  operation  of 
a  sports  and  entertainment  arena.  The 
meeting,  to  be  held  on  February  13, 
1995.  will  serve  as  part  of  the  formal 
environment  review/scoping  process  for 
the  preparation  of  the  environmental 
document  that  is  required  for  the  project 
pursuant  to  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA). 

As  described  in  the  earlier  notice,  this 
meeting  will  also  serve  to  provide  an 
opportunity  for  the  public  to  comment 
on  the  historic  preservation  issues 
raised  by  the  proposed  project.  This 
public  participation  is  pursuant  to 
Section  106  of  the  National  Historic 
Preservation  Act  (16  USC  470f)  and  its 
implementing  regulations  at  36  CFR  Part 
800.  Information  concerning  the  time, 
place  and  purpose  of  the  meeting  can  be 
found  in  the  earlier  notice  at  60  FD 
3273. 

FOR  FURTHER  INFORMATION  CONTACT: 
National  Capital  Planning  Commission, 
801  Pennsylvania  Avenue,  NW.,  Suite 
301.  V\'.ishington,  D.C.  20576,  Attention: 
Ms.  Sandra  H.  Shapiro,  General 
Counsel,  Phone:  (202)  724-0174. 
Ms.  Sandra  H.  Shapiro, 

General  Counsel,  Motional  Capital  Planning 
Commission. 

|FR  Doc.  95-2338  Filed  1-30-95;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35268;  File  No.  SR-CSE- 
95-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Cincinnati  Stock  Exchange,  Inc. 
Relating  to  Designated  Dealer  Market 
Quotations  Requirements 

January  24. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  January  17,  1995, 
the  Cincirmati  Stock  Exchange,  Inc. 
("CSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  hereby  proposes  to  amend 
Rule  11.9  by  revising  spread  parameter 
requirements  for  Designated  Dealers 
("DDs").  which  have  been  part  of  the 
Exchange's  quality  market  policy,  and 
by  imposing  new  requirements  on 
market  quotes  entered  by  DDs. 

The  text  of  the  proposed  rule  change 
to  CSE  Rule  11.9(c)  is  as  follows,  widi 
additions  in  italics: 

Interpretations  and  Policies: 

.01     Except  during  unusual  market 
conditions  or  as  otberHise  permitted  bv 
an  Exchange  Official,  the  maximum 
allowable  spread  that  may  be  entered  by 
a  Designated  Dealer  in  a  particular 
security  shall  be  125%  (rounded  out  to 
the  next  '/e  point  increment)  of  the 
average  of  the  three  narrowest 
applicable  spreads  in  that  security. 
Applicable  spreads  shall  include  the 
inside  quote  of  CSE  and  all  ITS 
Participant  market  centers.  In  no  event 
shall  the  maximum  allowahie  spread 
that  a  Designated  Dealer  is  required  to 
quote  be  less  than  '/<  point.  Nothing  in 
this  paragraph,  however,  shall  prohibit 
a  Designated  Dealer  from  entering  a 
quote  whose  bid/ask  spread  is  less  than 
'/<  point. 

.02    Designated  Dealers  shall  not 
furnish  bid-asked  quotations  that  are 
generated  by  an  automated  quotation 
tracking  system  (such  as  the  Avtoquote 
system  or  the  Centromart  system 
employed  by  certain  ITS  Participants). 

.03    Except  during  unusual  market 
conditions  or  as  otherwise  permitted  by 
an  Exchange  official,  the  average 


firmwide  quote-to-trade  ratio  for 
Designated  Dealers  shall  not  exceed  ten- 
to-one.  This  ratio  shall  be  measured  on 
a  quarterly  basis. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  enhance  the  quality  of  the 
CSE's  market.  First,  the  Exchange  seeks 
to  prohibit  the  furnishing  of  'bid-asked 
quotations  which  are  generated  by  an 
automated  quotation  tracking  system." 
This  prohibition  broadens  the  current 
quotation  restrictions  contained  in 
Section  8(d)(2)  of  the  Inlermarket 
Trading  System  ("ITS")  Plan,  which 
limits  such  quotations  to  a  size  of  100 
shares.  Second,  the  Exchange  seeks  to 
impose  a  requirement  that  competing 
specialists  spread  their  quotations  no 
more  than  125%  of  the  average  of  the 
three  best  quote  spreads  provided  by  all 
markets  that  participate  in  the  national 
market  system.  Finally,  the  Exchange 
proposes  to  require  that  the  average 
firmwide  quote-to-trade  ratio  for 
competing  specialists,  measured  on  a 
quarterly  basis,  not  exceed  ten-to-one. 

The  CSE  is  the  first  exchange  to 
propose  the  complete  elimination  of 
autoquoting.  Currently,  regional 
exchange  specialists  use  autoquoting  as 
a  means  to  technically  comply  with 
their  obligation  to  provide  continuous 
two-sided  markets.  The  CSEbeUeves 
that  it  is  generally  agreed  that 
autoquoted  markets  provide  no 
meaningful  liquidity  to  the  national 
market  system:  they  are  usually  away 
from  the  NBBO;  they  must  be  limited  to 
100  shares  by  ITS  rules;  and  they  are 
exempt  from  FTS's  national  price 
protection  rules,  which  means  that  they 
can  be  traded  through  without  penalty 
If  extended  to  all  exchanges,  the  CSE 
believes  that  the  elimination  of 
autoquoting  would  reduce  capacity 


5952 


Federal  Register  /  Vol.  60.  No.  20  /  Tuesday.  January  31.  1995  /  Notices 


Federal  Register  /  Vol.  60.  No.  20  /  Tuesday,  January  31.  1995  /  Notices 


5953 


domands  on  the  consolidated  quotation 
system  and  significantly  enhance  the 
transparency  of  the  national  market 
system. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  if  is 
intended  to  promote  just  and  equitable 
principles  of  trade  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system 

B  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  proposed  rule  change  is  similar  to 
that  contained  within  File  No.  SR-CSE- 
94.11,  which  was  circulated  to  ITS 
Participants  and  which  has  been 
withdrawn  by  the  Exchange.  The  CSE 
received  comments  on  SR-CSE-94-11 
from  the  New  York  Stock  Exchange.  Inc. 
("NYSE").'  The  NYSE  reiterated  the 
positions  it  took  on  autoquoting,  spread 
parameters,  and  quote-to-trade  ratios  in 
an  earlier  comment  letter  that  was  fded 
in  response  to  File  No.  SR-CSE-94-01.2 
the  CSE's  earlier  quality  of  markets 
fdings.^  In  brief,  the  NYSE  questioned 
the  effectiveness  of  spread  parameter 
and  quote-to-trade  ratios  in  improving 
market  quality,  and  alleged  that  the  CSE 
was  attempting  to  codify  a  practice  that 
violated  the  ITS  Flan  by  permitting 
specialists  to  disseminate  computer- 
generated  quotes,  all  forms  of  which,  the 
NYSE  argued,  were  autoquoting.  The 
NYSE  acknowledged,  however,  in  a 
letter  dated  September  13.  1994.  that 
the  method  of  autoquoting  in  and  of 
itself  is  not  the  issue"  as  much  as  the 
impact  on  market  quality  which  flows 
from  it.* 

The  CSE  responded  in  depth  to  the 
NYSE's  earlier  comments  in  a  letter 


JMI 


'  See  letter  from  lamas  K.C..  Doran.  N  VSE.  to 
Odvid  Colker.  CSE.  dated  December  22.  1994 

-  Sec  letter  from  lames  Buck.  NYSE,  to  |onath.iii 
Kdlz.  Secretary.  SEC.  dated  May  16.  1994 
(commenting  on  File  No.  SR-C.SE-94-01).  This  and 
other  conunent  letters  received  by  the  Commission 
regarding  SR-CSE-94-01  and  SR-CSE-94-1 1  are 
available  in  the  public  Hie  for  this  proposed  rule 
chanfte  (File  No  SR-CSE-95-l). 

•The  CSE  withdrew  SR-CSE-94-01  on  Decomlwr 
22.  1994.  Sat  letter  from  Robert  Ackerman.  to 
Shtiron  Lawson.  SEC.  dated  December  22.  1994. 

'  Set-  letter  from  James  K.C.  Doran.  NYSE,  to  ITS 
Oinrating Committee,  dated  September  15.  1994. 


dated  July  29. 1994.  and  the  Exchange 
incorporates,  by  reference,  that  response 
here.''  Partly  in  response  to  industry 
comment,  the  CSE  withdrew  SR-CSE- 
94-01  and  replaced  it  with  SR-CSE-94- 

I I .  which  has  been  withdrawn  and 
replaced  with  this  filing.  In  both  of  the 
recent  filings,  the  CSE  has  simplified  its 
autoquote  prohibition  by  utilizing  the 
language  contained  in  Section  8(d)(ii)  of 
the  ITS  Plan.  The  CSE  believes  that  the 
elimination  of  autoquoting,  as  proposed 
by  the  CSE,  will  contribute  significantly 
to  the  transparency  and  liquidity  of  the 
national  market  system  without  stifling 
the  benefits  of  competition  and 
technical  innovation. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Qunraents 

Interested  persons  are  invited  to 
submit  written  data,  xiews  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  cind  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  DC.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CSE.  All  submissions 
should  refer  to  File  No.  SR-CSE-95-01 
and  should  be  submitted  by  February 
21.1995. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority- 
Margaret  H.  McFarland. 
Dppiily  Semtary. 

jFR  Doc  95-2267  Filed  l-iO-qS:  8:4S  am] 
BILLING  CODE  aOIO-01-M 


'■  .Sep  letter  from  David  Colker.  CSfci.  to  loiuitlMi' 
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SMALL  BUSINESS  ADMINISTRATION 

[License  No.  05/05-0172] 

Business  Ventures,  Inc.;  Surrender  of 
License 

Notice  is  hereby  given  that  Business 
Ventures.  Inc..  20  North  Wacker  Drive. 
Chicago.  Illinois  60606.  has  surrendere<l 
its  license  to  operate  as  a  small  busine.s.s 
investment  company  under  the  Small 
Business  investment  .\ct  of  1958.  as 
amended  (the  Act). 

Business  Ventures  Inc.  was  licensed 
by  the  Small  Business  Administration 
on  October  31.  1983. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  January  23.  1995.  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  .Assistance 
Program  No.  59.01 1.  Small  Husiiiess 
Investment  Companies) 

Dated:  January  25.  1995 
Rotiert  D.  Stillman, 

Assorinte  Administrator  for  Itnvslnwnt 
IFR  Dfx;  95-232.1  Filed  1-30-95;  845  am\ 
BILLING  CODE  S02S-01-M 


[License  »08-O002] 

First  Midwest  Capital  Corp.;  Notice  of 
License  Surrender 

Notice  is  hereby  given  that  First 
Midwest  Capital  Corporation  ("FMCC'I. 
has  surrendered  its  license  to  ipiiate  as 
a  small  business  investment  cuinpany 
under  the  Small  Business  Investment 
Act  of  1958.  as  amended  ("the  Act"). 
FMCC  was  licensed  by  the  Small 
Business  Administration  on  March  19. 
1959. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  sunender 
of  the  license  was  accepted  on  January 
24.  1995,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestir:  Assistance 
Program  No.  59.0tl.  Small  Hiisine.ss 
Ituestntcnt  Companiesl 


Dated:  January  25, 1995. 
Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 
IFR  Doc.  95-2322  Filed  1-30-95;  8:45  ami 
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DEPARTMENT  OF  STATE 

Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs 

[Public  Notice  2158  EJLI-26^5] 

U.S.  MAB  National  Committee  for  Man 
and  the  Biosphere;  U.S.  MAB  Request 
for  Proposals  for  Environmental 
Projects 


The  United  States  Man  and  the 
Biosphere  (U.S.)  Program  hereby 
announces  its  request  for  proposals  to 
continue  its  assistance  to  the  U.S.  Peace 
Corps  in  the  development  of  a 
worldwide  Environmental  Gender  and 
Development  Training  initiative  as 
described  below. 

U.S.  MAB  will  accept  proposals  of  a 
maximum  length  of  six  (6)  pages  that 
outline  how  the  objectives  described 
below  could  be  accomplished. 

A  curriculum  vitae  (C.V.)  of  a 
maximum  length  of  four  (4)  pages  for 
each  principal(s).  that  clearly 
demonstrates  a  history  of  competency  in 
the  implementation  of  such  tasks,  must 
accompany  the  proposal. 

Proposals  may  not  request  more  than 
the  sum  of  forty  thousand  ($40,000) 
dollars  to  implement  this  initiative. 

All  proposals  must  specify  that  all 
tasks  will  be  completed  at  the 
headquarters  of  the  U.S.  Peace  Corps  or 
at  other  appropriate  sites,  as  directed, 
on  a  half-time  basis  of  130  days  during 
the  period  of  March  13,  1995  through 
September  30, 1995. 

Payn)enls  will  be  made  on  a  quarterly 
basis  in  equal  installments. 

All  proposals  and  accompanying 
documents  must  be  received  by  the  U.S. 
MAB  Secretariat  no  later  than  the  close 
of  business  (COB)  on  February  28,  1995. 
Proposals  and  c.v.'s  will  be  evaluated  on 
the  criteria  noted  in  the  following 
section. 

Selection  will  be  made  no  later  than 
March  3,  1995.  Selected  candidate 
principals  must  be  prepared  to 
implement  their  proposals  beginning  on 
March  13, 1995. 

Objectives 

To  provide  technical  assistance  to  the 
U.S.  Peace  Corps,  including  but  not 
limited  to: 

— Further  develop  the  ongoing 
collaboration  with  the  Environmental 
Sector  in  the  design  of  Environmental 


Education  projects  and  project 
components.  As  part  of  this  effort, 
develop  and  coordinate  in-service 
training  workshops  in  Education  and 
the  Environment  for  Volunteers  and 
their  counterparts  teaching  math, 
science  and  English  as  a  Foreign 
Language  (EFL)  in  countries  which 
are  requesting  this  assistance; 

— Take  primary  responsibility  for 
providing  technical  support  to  Peace 
Corps  Education  projects,  including, 
but  not  limited  to,  the  following 
activities; 

— Undertake  approximately  four 
consultancies  to  respond  to  requests 
from  Peace  Corps  posts  for  technical 
assistance  in  project  development, 
training  development,  or  project 
evaluation; 

— Develop  and  manage  other  initiatives 
in  education,  including,  but  not 
limited  to,  collaboration  with  other 
governmental  and  private  agencies 
ofi"ering  assistance  to  Peace  Corps  in 
project  development  and  training; 

— Review/select  materials  to  be 
distributed  through  Peace  Corps' 
Information  Collection  Exchange 
(ICE); 

— Initiate  and  manage  the  development 
of  training  manuals  and  materials; 

—Support  the  Agency  in  the 
implementation  of  PATS 
(Programming  and  Training  System), 
including  project  design,  monitoring, 
and  evaluation  assistance. 

— Collaborate  with  incumbent  Sector 
Speciahsts  in  the  following  tasks. 

— Participate  in  project  plan  reviews  for 
environmental  education  projects. 

— Undertake  annual  reviews  of  country 
programs  and  technical  assistance 
requests. 

— Coordinate  consultancies  to  respond 
to  programming  and  training  requests 
from  the  field,  including  d-^veloping 
and  managing  budgets  and  hiring  and 
managing  consultants. 

— Work  with  other  Education  Sector 
Specialists  in  regular  sector  activities, 
including,  but  not  limited  to: 

— Initiating  and  maintaining 
collaborative  relationships  with 
private  organizations  and  other 
goverimient  agencies; 

— Preparing  documentation  of  sector 
activities' 

— Sharing  administrative  tasks  of  the 
sector  including  managing  budgets 
and  coordinating  activities; 

— Collaborating  with  other  sectors  in 
OTAPS  (Office  of  Training  Program 
Support);  for  example,  incorporating 
attention  to  WID  (Women  in 
Development)  and  Youth  Issues  into 
Education  Sector  projects/activities, 
and  with  other  offices  in  Peace  Corps. 


Selection  Criteria 

— Performance  record  of  the  proposed 

principal; 
—Demonstrated  ability  of  the  proposer 

to  design  and  deliver  training  for 

environmental  education. 
— Demonstrated  ability  of  the  proposer 

to  manage  budgets  and  personnel; 
— Demonstrated  ability  of  the  proposer 

to  conduct  needs  assessments  and 

develop  project  design; 
—Fluency  in  Spanish  or  French 

preferred. 

For  further  information  concerning 
technical  or  grant  performance-related 
inquiries,  please  contact:  George 
Mahaffey,  Director,  Office  of  Training 
and  Program  Support,  U.S.  Peace  Corps, 
Room  8624,  1990  K  Street  N.W., 
Washington,  DC  20526.  Tel.  (202)  606- 
3101,  FAX  (202)  606-3204. 

For  submission  of  proposals:  Roger  E. 
Soles,  Executive  Director  U.S.  MAB, 
OES/EGC/MAB,  U.S.  Department  of 
State,  Washington,  DC  20522.  Tel.  (703) 
235-2946. 

Dated:  Januar>-  24,  1995. 
Roger  E.  Soles, 

Executive  Director.  U.S.  Man  and  the 
Biosphere  Program,  Office  of  Global  Change. 
IFR  Doc.  95-2300  Filed  1-30-95:  8:45  ami 
BILLING  CODE  4710-09-M 


[Public  Notice  2157] 

U.S.  MAB  National  Committee  for  Man 
and  the  Biosphere;  U.S.  MAB  Request 
for  Proposals  for  Environmental 
Projects 

The  United  States  Man  and  the 
Biosphere  (U.S.)  Program  hereby 
announces  its  request  for  proposals  to 
continue  its  assistance  to  the  U.S.  Peace 
Corps  in  the  development  of  a 
worldwide  Enviroiunental  Gender  and 
Development  Training  initiative  as 
described  below. 

U.S.  MAB  will  accept  proposals  of  a 
maximum  length  of  six  (6)  pages  that 
outline  how  the  objectives  described 
below  could  be  accomplished. 

A  curriculum  vitae  (C.V.)  of  a 
maximum  length  of  four  (4)  pages  for 
each  principal(s).  that  clearly 
demonstrates  a  history  of  competencv  in 
the  implementation  of  such  tasks,  must 
accompanv  the  proposal. 

Proposals  may  not  request  more  than 
the  sum  of  forty  thousand  ($40,000) 
dollars  to  implement  this  initiative. 

All  proposals  must  specify  that  all 
tasks  will  be  completed  at  the 
headquarters  of  the  U.S.  Peace  Corps  or 
at  other  appropriate  sites,  as  directed, 
on  a  half-time  basis  of  130  davs  during 
the  period  of  March  13.  1995  through 
September  30. 1995. 
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Payments  will  be  made  on  a  quarterly 
basis  in  equal  installments. 

All  proposals  and  accompanying 
documents  must  be  received  by  the  U.S. 
MAB  Secretariat  no  later  than  the  close 
of  business  (COB)  on  February  28, 1995. 
Proposals  and  c.v.'s  will  be  evaluated  on 
the  criteria  noted  in  the  following 
section. 

Selection  will  be  made  no  later  than 
March  3, 1995.  Selected  candidate 
principals  must  be  prepared  to 
implement  their  proposals  beginning 
March  13. 1995. 

Objectives 

To  provide  technical  assistance  to  the 

U.S.  Peach  Corps,  including  but  not 

limited  to: 

— Coordinate  Peace  Corps/U.S.  Agency 
for  International  Development 
support  for  the  Peach  Corps 
Worldwide  Gender  and  Development 
Training  Initiative,  including  the 
identification  of  project  opportunities, 
organizing  and  delivering  regional 
and  sub-regional  training  of  trainer 
workshops,  develop  training 
materials,  and  conduct  country 
evaluations: 

— Initiate  and  maintain  collaborative 
relationships  with  private 
organizations  and  other  government 
agencies; 

— Train  Peace  Corps  Headquarters  and 
Geld  staff,  host  countrj-  counterparts 
and  host  country  NGO  and  PVO  staff 
in  gender  analysis  and  its 
imphcations  in  development  project 
planning,  implementation  and 
evaluation: 

— Develop  training  materials  which 
include  gender  analysis  as  part  of 
social  analysis  skills  Trainees  develop 
during  Pre-Service  Training  as  well  as 
the  development  of  generic  materials 
to  be  adapted  by  each  country; 

— Develop  generic  In-Service  Training 
design  for  integration  into  sector 
specific  1ST  workshops  for  PCVs  and 
counterparts  to  train  Peace  Corps 
Volunteers  and  their  host  country 
counterparts  in  40  countries  in  gender 
analysis  and  its  implications  for 
project  implementation; 

— In  coordination  and  collaboration 
with  the  Women  in  Development 
Coordinator,  provide  technical 
assistance  to  field  staff  in  project 
design  and  implementation  issues 
related  to  gender  and  its  implications 
for  projects; 

SelectioD  Criteria 

— Demonstrated  ability  of  the  proposer 
to  design  and  deliver  training  in 
gender  analysis  and  its  implications 
for  grassroots  development  projects; 


— Demonstrated  ability  of  the  proposer 
to  develop  integrated  training 
materials  which  strengthen  existing 
training  designs  in  technical,  language 
and  cross-cultural  areas; 

— Demonstrated  ability  of  the  proposer 
to  conduct  needs  assessments  and 
develop  written  materials  and  training 
designs  which  are  based  on  field- 
generated  needs  and  circumstances; 

— Demonstrated  ability  to  design  and 
conduct  staff  development  training  for 
managers  and  technical  specialists 
from  a  variety  of  cultural,  linguistic 
and  technical  backgrounds; 

— Demonstrated  ability  to  produce 
written  self-study  materials  enabling 
readers  to  develop  an  understanding 
of  the  role  of  pre-existing  attitudes 
and  values  in  determining 
perceptions  and  actions; 

— Fluency  in  Spanish  desired; 

— Experience  in  training  design  and 
delivery  for  audiences  from  latin 
America  and  the  Caribbean.  Africa. 
Eurasia  and  the  Middle  East  and  the 
Asia/Pacific  regions  required. 
For  further  information  concerning 

technical  or  grant  performance-related 

inquiries,  please  contact:  George 

Mahaffey.  Director,  Office  of  Training 

and  Program  Support,  U.S.  Peace  Corps, 

Room  8624.  1990  K  Street  NW.. 

Washington,  DC  20526.  Tel.  (202)  606- 

3101.  FAX  (202)  606-3-24. 
For  submission  of  proposals:  Roger  E. 

Soles,  Executive  Director  U.S.  MAB. 

OES/EGC/MAB.  U.S.  Department  of 

State.  Washington.  IX:  20522,  Tel  (703) 

235-2946. 

Dated:  January  24. 1995. 

Roger  E.  Soles, 

Executive  Director,  U.S.  Man  and  the 
Biosphere  Program,  Office  of  Global  Change. 

|FR  Doc.  9.5-2299  Filed  1-30-95;  8:45  am) 
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[Public  Notice  2155] 

United  States  International 
Telecommunications  Advisory 
Committee  Telecommunications 
Development  Sector  (ITAC-D)  Group; 
Notice  of  Meeting 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisor)' 
Committee  (IT AC).  Telecommunications 
Development  Sector  (ITAC-D)  Group 
will  meet  on  Thursday,  February  16, 
1995.  in  Room  1406  from  9:30  AM  to 
12:00  noon  at  the  U.S.  Department  of 
State.  2201  "C"  Street.  N.W.. 
Washington.  DC  20520. 

The  agenda  for  the  ITAC-D  Group 
meeting  will  include  (1)  U.S. 
preparations  for  the  ITU-D  Study  Group 


1  (Telecommunication  Development 
Strategies  and  Policies)  meeting  in 
Geneva,  scheduled  for  March  6-17,  and 
(2)  a  review  of  U.S.  contributions  for 
that  meeting. 

Members  of  the  General  Public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  this  regard,  entrance  to  the 
Department  of  State  is  controlled.  If  you 
wish  to  attend  please  call  (202)  647- 
5233  no  later  than  five  (5)  days  before 
the  scheduled  meeting.  Enter  from  the 
"C"  Street  Main  Lobby.  A  picture  ID 
will  be  required  for  admittance. 

Dated:  January  23.  1995. 
Doreen  F.  McGirr, 
Chair.  U.S.  rTACforlTU 
Telecommunications  Development  Sector. 
IFR  Doc.  95-2268  Filed  1-30-95;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  during  tt>e  Week  I 

Ended  January  20, 1995 

The  following  Applications  for  ' 

Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's  \ 

Procedural  Regulations  (See  14  CFR         ] 
302.1701  et.  seq.).  The  due  date  for  *        ] 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  nf  the  \ 

adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings.  1 

Docket  Number:  50055  1 

Date  filed:  January  19,  1995  | 

Due  Date  for  Answers.  Conforming  I 

Applications,  or  Motion  to  Modify 
Scope.- January  26.  1995 
Description:  Application  of  Reno  Air. 
Inc.,  pursuant  to  49  U.S.C.  41102.  14 
CFR  302.  Subpart  Q  of  the 
Regulations,  requests  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  carrier  to  provide  two 
daily  nonstop  round  trip  combination 
flights  between  Reno.  Nevada  and 
Vancouver.  British  Columbia  during 
the  first  year  of  the  phase-in  period 
under  the  new  air  transport  agreement 
between  the  U.S.  and  Canada:  and  to 
provide  one  additional  daily  nonstop    ; 


round  trip  flight  between  Reno  and 
Vancouver  and  one  daily  nonstop 
round  trip  between  Las  Vegas.  Nevada 
and  Vancouver  during  the  second 
year  of  the  phase-in  period. 

Docket  Number:  50056 

Date  filed:  ]annaiy  19.  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26,  1995 

Description:  Application  of  United  Air 
Lines.  Inc..  pursuant  to  49  U.S.C. 
Section  41101.  and  Subpart  Q  of  the 
Regulations,  requests  a  certificate  of 
public  convenience  and  necessity  for 
authority  to  offer  scheduled  foreign 
air  transportation  of  persons,  property 
and  mail  between  the  following  city- 
pairs:  9)  San  Francisco,  California — 
Vancouver.  British  Columbia.  Canada; 
2)  Denver,  Colorado — Vancouver, 
British  Columbia.  Canada:  and  3)  Los 
Angeles.  California — Vancouver. 
British  Columbia.  Canada. 

Docket  Number:  50057 

Date  filed:  ]an\XBry  19.  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26. 1995 

Description:  Application  of  Midwest 
Express  Airlines.  Inc..  pursuant  to  49 
U.S.C.  41108  of  the  Act  and  Subpart 
Q  of  the  Regulations,  applies  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  it  to  provide 
scheduled  air  transportation  of 
persons,  property  and  mail  between 
Milwaukee.  Wisconsin  and  Toronto. 
Canada. 

Docket  Number:  50058 

Date  filed:  January  19, 1995 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26.  1995 

Description:  Application  of  Shuttle.  Inc., 
dba  USAir  Shuttle,  pursuant  to 
Section  401  of  the  Act  and  Subpart  Q 
of  the  Regulations,  applies  for  a 
certificate  of  public  convenience  and 
necessity  which  would  allow  LISAir 
Shuttle  to  engage  in  the  foreign  air 
transportation  of  persons,  property 
and  mail  between  LaGuardia  Airport 
in  New  York  and  Montreal,  Quebec, 
Canada,  emd  Logan  International 
Airport  in  Boston,  Massachusetts  and 
Montreal,  Quebec.  Canada. 

Docket  Number:  50059 

Date  filed:  January  19.  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26.  1995 

Description:  Application  of  Trans  World 
Airlines.  Inc.,  pursuant  to  49  U.S.C. 
Section  41101,  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  foreign  air  transportation  of 


persons,  property  and  mail  between 
St.  Louis,  on  the  one  hand,  and 
Vancouver,  Canada,  on  the  other 
hand. 

Docket  Number:  50060 

Date  filed:  January  19.  1995 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26,  1995 

Description:  Application  of  Trans  World 
Airlines.  Inc..  pursuant  to  49  U.S.C. 
Section  41101.  applies  for  a  certificate 
of  public  convenience  and  necessity 
to  engage  in  foreign  air  transportation 
of  persons,  property  and  mail  between 
St.  Louis,  on  the  one  hand,  and 
Montreal.  Canada,  on  the  other  hand. 

Docket  Number:  50061 

Date  pled:  January  19.  1995 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26,  1995 

Description:  Application  of  Continental 
Airlines.  Inc..  pursuant  to  49  U.S.C. 
Section  41108  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity  to 
authorize  Continental  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property,  and  mail  between 
New  York/Newark  and  Vancouver 
and  tietween  Houston  and  Vancouver. 
Continental  also  requests  the  right  to 
combine  service  at  the  points  on  these 
route  segments  with  service  at  other 
points  Continental  is  authorized  to 
serve  by  certificates  or  exemptions, 
consistent  with  international 
agreements. 

Docket  Number:  50062 

Date  filed:  Januarj- 19.  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26, 1995 

Description:  Application  of  Continental 
Airlines.  l'.\r...  pursuant  to  49  U.S.C. 
Section  4 1 108.  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity  to 
authorize  Continental  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between 
New  York.  New  York/Newark.  New 
Jersey,  and  Montreal.  Canada: 
between  Houston.  Texas,  and 
Montreal.  Canada;  and  tietween 
Cleveland,  Ohio,  and  Montreal. 
Canada. 
Docket  Number:  50063 
Date  filed:  Januarj'  19. 1995 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26. 1995 
Description:  Application  of  Continental 
Airlines.  Inc..  pursuant  to  49  U.S.C. 
Section  41 108  and  Subpart  Q  of  the 
Regulations  applies  for  a  certificate  of 
public  convenience  and  necessity  to 


authorize  Continental  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property,  and  mail  between 
New  York/Newark  and  Toronto  and 
between  Houston  and  Toronto,  with 
the  right  to  coterminalize  Toronto  and 
Montreal  for  Houston  operations. 

Docket  Number:  50064 

Date  filed:  January  19.  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26.  1995 

Description:  Application  of  Trans  World 
Airlines.  Inc.  pursuant  to  49  U.S.C 
Section  41101  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  foreign  air  transportation  of 
persons,  property  and  mail  between 
St.  Louis,  on  the  one  hand,  and 
Toronto.  Canada,  on  the  other  hand. 

Docket  Number:  50065 

Date  filed:  ]anuary  19.  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26.  1995 

Description:  Application  of  America 
West  Airlines.  Inc..  pursuant  to  49 
U.S.C.  Section  41102  and  Subpart  Q 
of  the  Regulations,  applies  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  it  to  provide 
scheduled  combination  service 
between  Phoenix.  Arizona,  on  the  one 
hand,  and  Vancouver.  British 
Columbia.  Canada,  on  the  other  band, 
and  between  Las  Vegas.  Nevada,  on 
the  one  hand,  and  Vancouver,  British 
Colombia,  on  the  other  hand. 

Docket  Number:  50066 

Date  filed:  January  19,  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26,  1995 

Description:  Application  of  Delta  Air 
Lines,  Inc.,  pursuant  to  49  I '  s  C 
Section  41102  and  Subpart  Q  ul  the 
Regulations,  appUes  for  (1)  a  new  or 
amended  certificate  of  public 
convenience  and  necessity  to  provide 
foreign  scheduled  air  transportation 
between  Atlanta.  Georgia  and 
Toronto,  Ontario,  Canada 
commencing  in  Year  1,  and  (2)  two 
additional  roundtrip  frequencies  in 
Year  3  to  augment  the  Atlanta- 
Toronto  service,  for  a  maximum  of 
four  frequencies. 

Docket  Number:  50067 

Date  filed:  January  19.  1995 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26,  1995 

Description:  Application  of  Delta  Air 
Lines.  Inc.  pursuant  to  49  U.S.C 
Section  41 102  and  Subpart  Q  of  the 
Regulations,  applies  for  a  new  or 
amended  certificate  of  public 
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convenience  and  necessity  to  provide 
foreign  scheduled  air  transportation 
between  Cincinnati,  Ohio  and 
Toronto,  Ontario,  Canada 
commencing  in  Year  2. 

Docket  Number:  50068 

Date  filed:  January  19,  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26,  1995 

Description:  Application  of  Delta  Air 
Lines,  Inc.,  pursuant  to  49  U.S.C. 
Section  41102  and  Subpart  Q  of  the 
Regulations,  applies  for  a  new  or 
amended  certificate  of  public 
convenience  and  necessity  to  provide 
foreign  scheduled  air  transportation 
between  Atlanta,  Georgia  and 
Montreal,  Quebec,  Canada 
commencing  in  Year  1. 

Docket  Number:  50069 

Date  filed:  January  19,  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26,  1995 

Description:  Application  of  Delta  Air 
Lines,  Inc.,  pursuant  to  49  U.S.C. 
Section  41102  and  Subpart  Q  of  the 
Regulations,  applies  for  a  new  or 
amended  certificate  of  public 
convenience  and  necessity  to  provide 
foreign  scheduled  air  transportation 
between  Cincinnati,  Ohio  and 
Montreal,  Quebec,  Canada 
commencing  in  Year  2. 

Docket  Number:  50070 

Date  filed:  January  19,  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26,  1995 

Description:  Application  of  Delta  Air 
Lines,  Inc.,  pursuant  to  49  U.S.C. 
Section  41102  and  Subpart  Q  of  the 
Regulations,  applies  for  a  new  or 
amended  certificate  of  public 
convenience  and  necessity  to  provide 
foreign  scheduled  air  transportation 
between  Salt  Lake  City,  Utah  and 
Vancouver,  British  Columbia,  Canada 
commencing  in  Year  1. 

Docket  Number:  50071 

Date  filed:  January  19,  1995 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26, 1995 

Description:  Application  of  Delta  Air 
Lines,  Inc.  pursuant  to  49  U.S.C. 
Section  41102  and  Subpart  Q  of  the 
Regulations,  applies  for  a  new  or 
amended  certificate  of  public 
convemence  and  necessity  to  provide 
foreign  scheduled  air  transportation 
between  Cincinnati  Ohio  and 
Vancouver,  British  Columbia,  Canada 
commencing  in  Year  2. 

Docket  Number:  50072 

Date  filed:  January  19,  1995 
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Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26,  1995 

Description:  Application  of  Delta  Air 
Lines,  Inc..  pursuant  to  49  U.S.C. 
Section  41102,  and  Subpart  Q  of  the 
Regulations,  applies:  (1)  for  an 
amendment  of  its  certificate  of  public 
convenience  and  necessity  for  Route 
52  to  delete  the  long-haul  restriction 
and  authorize  Delta  to  provide 
nonstop  turnaround  service  between 
Portland,  Oregon  and  Vancouver, 
British  Columbia,  Canada,  and  (2)  for 
a  certificate  of  public  convenience 
and  necessity  authorizing  nonstop 
foreign  air  transportation  between  a 
point  or  points  in  the  U.S.,  on  the  one 
hand,  and  Calgary  and  Edmonton, 
Alberta,  Canada,  on  the  other  hand,  or 
alternatively,  amendment  of  Delta's 
certificate  for  Route  404  to  delete  the 
long-haul  restriction  and  authorize 
nonstop  turnaround  service  between 
Salt  Lake  City,  Utah,  on  the  one  hand, 
and  Calgary  and  Edmonton,  Alberta. 
Canada,  on  the  other  hand. 

Docket  Number:  50073 

Date  filed :]anuary  19,  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  16,  1995 

Description:  Application  of  Eagle 
Canyon  Airlines,  Inc.,  pursuant  to  49 
U.S.C.  41102  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  interstate  scheduled  air 
transportation  of  passengers,  property 
and  mail. 

Docket  Number:  50074 

Date  filed:  January  19,  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26. 1995 

Description:  Application  of  American 
Airlines,  Inc..  pursuant  to  49  U.S.C. 
41108,  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  scheduled  foreign  air 
transportation  of  persons,  property, 
and  mail  between  Dallas/Ft.  Worth, 
Texas  and  Chicago,  Illinois,  on  the 
one  hand,  and  Vancouver,  British 
Columbia,  Canada,  on  the  other. 

Docket  Number:  50075 

Date  filed:  January  19,  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  2,  1995 

Description:  Application  of  Flagship 
Airlines,  Inc.  d/b/a  American  Eagle, 
pursuant  to  49  U.S.C.  41108,  and 
Subpart  Q  of  the  Regulations,  applies 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  scheduled 
foreign  air  transportation  of  persons. 


property,  and  mail  between  New 
York,  New  York,  and  Montreal, 
Quebec,  Canada. 

Docket  Number:  50076 

Date  filed:  January  19,  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  January  26,  1995 

Description:  Application  of  Flagship 
Airlines,  Inc.  d/b/a  American  Eaglo. 
pursuant  to  49  U.S.C.  41108,  and 
Subpart  Q  of  the  Regulations,  applies 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  scheduled 
foreign  air  transportation  of  persons, 
property,  and  mail  between  Boston. 
Massachusetts,  and  Toronto,  Ontario. 
Canada. 

Docket  Number:  50077 

Date  filed:  January  19,  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  January  26.  1995 

Description:  Application  of  Valujet 
Airlines,  Inc.,  pursuant  to  49  U.S.C. 
Section  41102,  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  engage  in  scheduled 
foreign  transportation  of  persons, 
property  and  mail  between 
Washington,  D.C.  and  Montreal, 
Canada. 

Docket  Number:  50079 

Date  filed:  January  19,  1995 

Due  Date  for  Answers,  Confonning 
Applications,  or  Motion  to  Modify 
Scope:  January  26,  1995 

Description:  Application  of  Alaska 
Airlines,  Inc.,  pursuant  to  49  U.S.C. 
41101,  and  Subpart  Q  of  the 
Regulations,  requests  a  certificate  of 
public  convenience  and  necessity 
authorizing  Alaska  to  engage  in  the 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between 
San  Diego  and  Oakland,  California,  on 
the  one  hand,  and  Vancouver,  British 
Columbia,  Canada,  on  the  other  hand. 

Docket  Number:  50080 

Date  filed:  January  19,  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26,  1995 

Description:  Application  of  Northwest 
Airlines,  Inc.,  pursuant  to  49  U.S.C. 
Section  41102  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity  to 
authorize  Northwest  to  provide 
scheduled  foreign  air  transportation  of 
passengers,  property  and  mail 
between  Minneapolis/St.  Paul 
Minnesota,  on  the  one  hand,  and 
Vancouver,  Canada,  on  the  other 
hand. 

Docket  Number:  50081 

Date  filed:  January  19.  1995 
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Duf  Date  for  A  towers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26,  1995 

Description:  Aj^plication  of  Northwest 
Airlines,  Inci  pursuant  to  49  U.S.C. 
Section  41102,  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity  to 
authorize  NoUhwest  to  provide 
scheduled  foreign  air  transportation  of 
passengers,  property  and  mail  (a) 
btitween  Minneapolis/.St.  Paul. 
Minnesota,  and  Toronto.  Canada,  and 
(b)  between  Memphis.  Tennessee,  and 


Toronto. 


I 


Docket  Numbe^!  50082 

Date  filed:  Janxiary  19.  1995 

Due  Date  for  Answers,  Conforming 
Applicotionsl  or  Motion  to  Modify 
Scope:  January  26,  1995 

Description:  Application  of  Northwest 
Airlines,  Inc.L  pursuant  to  49  U.S.C. 
Section  4 1 1 02.  and  Subpart  Q  of  the 
Regulations  applies  for  a  certificate  of 
public  convenience  and  necessity  to 
authorize  Northwest  to  provide 
scheduled  fot'eign  air  transportation  of 
passengers,  property  and  mail 
between  Minneapo!is/St.  Paul 
Minnesota,  on  the  one  hand,  and 
Montreal.  Canada,  on  the  other  hand 

Docket  Numbet:  50083 

Date  filed:  Janxhiy  19.  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  26. 1995 

Oescr/pf/on;  Application  of  USAir.  Inc.. 
pursuant  to  49  U.S.C.  Section  41101 
and  Subpart  Q  of  the  Regulations, 
applies  for  a  certificate  of  public 
convenience  and  necessity  so  as  to 
operate  nonstop  service  in  scheduled 
foreign  air  transportation  between 
Washington.  D.C.  (National  Airport) 
and  Toronto.  Canada. 

Docket  Number:  50084 

Date  filed:  January  19,  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  Janualy  26,  1995 

Description:  Application  of  USAir.  Inc.. 
pursuant  to  49  U.S.C.  Section  41101 
and  Subpart  Q  of  the  Regulations, 
applies  for  a  certificate  of  public 
convenience  and  necessity  so  as  to 
operate  nonstop  service  in  scheduled 
foreign  air  transportation  between 
New  York  (La  Guardia  Airport)  and 
Toronto.  Canada. 

Docket  Number:  50085 

Date  filed:  January  19.  1995 

Due  Date  for  Answers,  Conforming 

Applications,  or  Motion  to  Modify 

Scope:  January  26.  1995 
Description:  Application  of  USAir.  Inc., 

pursuant  to  49  U.S.C.  Section  41101 

and  Subpart  Q  of  the  Regulations. 

applies  to  operate  nonstop  service  in 


scheduled  foreign  air  transportation 
between  Pittsburgh.  Peiuisylvania. 
and  Toronto.  Ontario.  Canada,  and  for 
a  subsequent  allocation  of  two  (2) 
third-year  frequencies  in  the 
Pittsburgh-Toronto  market. 

Docket  Number:  50086 

Date  filed:  January  19.  1995 

Due  Date  for  Answers.  Confonning 
Applications,  or  Motion  to  Modify 
Scope;  January  26,  1995 

Description:  Application  of  LiSAir,  Inc  . 
pursuant  to  49  U.S.C.  Section  41101. 
and  Subpart  Q  of  the  Regulations, 
applies  for  a  certificate  of  public 
convenience  and  necessity  so  as  to 
operate  nonstop  service  in  scheduled 
foreign  air  transportation  between 
Pittsburgh,  Pennsylvania,  and 
Montreal.  Canada. 

Docket  Number:  50088 

Date  filed:  January  20.  1995 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  17.  1995 

Description:  Joint  Application  of 
American  Airlines,  Inc.  and  Delta  Air 
Lines.  Inc..  pursuant  to  49  U.S.C. 
4 1 105.  and  Subpart  Q  of  the 
Regulations,  request  the  Department 
approve  the  transfer  to  American  of 
the  following  certificates  now  held  by 
Delta:  Miami/Tampa-Toronto  (Route 
609)  and  Miami/Tampa-Montreal 
(Route  154). 

M3rma  F.  Adams. 

Acting  Chief  Documentary  Strvices  Division 

jFR  Doc.  95-2331  Filed  1-30-95:  8:45  ami 

eiLUNC  CODE  4910-62-P 


Aviation  Proceedings;  Agreements 
Filed  During  ttie  V/eek  Ended  January 
20. 1995 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  50046 
Date  filed  January  17.  1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC\2  Reso/P  1628  dated 
November  25.  1994  US.^-Europe 
Resos  r-1  to  r-32 
Proposed  Effective  Date:  April  1,  1995 
Docket  Number:  50047 
Date  filed:  January  17.  1995 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC2  Reso/P  1690  dated  Nov. 
18.  1994  r-1  to  r-19;  TC2  Reso/P 
1691  dated  Nov.  18. 1994  r-20  to  r- 
47;  TC2  Reso/P  1692  dated  Nov.  18. 
1994  r-48  to  r-59;  Within  Europe 
Resos 


Proposed  Effective  Date:  April  1 .  1995 

Docket  Number:  50054 

Dfi/p /;7ef/;  January  19.  1995 

Parties:  Members  of  the  Iiiteniational 
Air  Transport  .\ssociation 

Subjt^ct:  Telex  .Agencv  Mail  Vote 
An89  (.Southwest  Pacific) 
Enlargement  of  Area  Covered  by 
Reso816 

Proposed  Effective  Date:  January  3 1 , 
1995. 
Myrna  F.  Adams, 

.'\fting  Cttiff  Diiciirncrtary  .V  n-.'n-a'  Div/s/nn 
IFR  Do<.  <)5-2T30  FiVd  l-lO-qS:  H  45  ami 

BILUNG  CODE  491&42-P 

Office  of  Itie  Secretary 

[Order  95-1 -36J 

Fitness  Determination  of  Aroostook 
Aviation,  Inc. 

AGENCY:  Dt:partment  of  Transportation. 

ACTION:  Notice  of  commuter  air  carrier 
fitness  determination — Order  to  Show 
Cause. 

SUMMAflY:  The  Department  of 
Transportation  is  proposing  to  find 
Aroostook  Aviation.  Inc..  fit.  willing, 
and  able  to  provide  commuter  air 
service  under  49  U.S  C.  41738  [see 
former  section  491(e)  of  the  Federal 
Aviation  Act). 

RESPONSES:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division.  X-56.  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Room  6401.  Washington.  DC.  20590. 
and  serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  February  9. 
1995 

FOR  FURTHER  INFORMATION  CONTACT: 
Delores  King.  Air  Carrier  Fitness 
Division  (X-56.  Room  6401).  U.S. 
Department  of  Transportation.  400 
Seventh  Street.  S.W.,  Washington.  DC. 
20590. (202)  366-2343. 

Dated;  Iaiiuar>'  25.  1995. 
Patrick  V.  Murphjr. 

Acting  .Assistant  Secretary  for  .Aviation  and 

International  Affairs. 

(FR  Doc.  95-2296  Filed  t-30-95.  8  45  ami 

BILUNG  CODE  4910-C2-P 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-94;  Notice  2] 

Decision  That  Nonconforming  1990 
Mercedes-Benz  190E  Passenger  Cars 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1990  Mercedes- 
Benz  190E  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1990 
Mercedes-Benz  190E  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S. -certified  version  of  the  1990 
Mercedes-Benz  190E),  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  This  decision  is  effective  as  of 
January  31.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Baylor.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPI.EMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  emd  is  capable  of  being 
readily  altered  to  conform  to  all 
epplicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 


At  the  close  of  the  comment  period. 
NHTSA  decides  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

G&G  Automotive  Conversion,  Inc.  of 
Santa  Ana.  California  (Registered 
Importer  R-90-007)  petitioned  NHTSA 
to  decide  whether  1990  Mercedes-Benz 
190E  passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  December  6,  1994  (59  FR  62777)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  decided  to 
grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSF  104  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  decision. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  decides  that  a 
1990  Mercedes-Benz  190E  (Model  ID 
201.036)  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  in 
substantially  similar  to  a  1990 
Mercedes-Benz  190E  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  30115.  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1),  49  CFR  593.8:  delegations  of  authoritv 
at  49  CFR  1.50  and  501.8. 

Issued  on:  )anuary  25,  1995. 
William  A.  Boehly. 

Associate  Administrator  for  Enforcement. 
IFR  Doc.  95-2297  Filed  1-30-95:  8:45  am] 

BILUNG  CODE  4910-6»-M 


[Docket  No.  94-102;  Notice  2] 

Decision  That  Nonconforming  1994 
Porsche  91 1  Carrera  2-Door  Passenger 
Cars  Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  IXDT. 


JMI 


ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  1994  Porsche  91 1 
Carrera  2-Door  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  the 
decision.by  NHTSA  that  1994  Porsche 
911  Carrera  2-Door  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S. — certified  versions  of  the  1994 
Porsche  911  Carrera  2-Door  passenger 
car),  and  they  are  capable  of  being 
readily  altered  to  conform  to  the 
standards. 

DATES:  This  decision  is  effective  as  of 
Januar\'31,  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  T(hI 
Bayler,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unlf>ss 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  thi- 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  eai;h  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petiticm. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Motors.  Inc.  of  Kingsville. 
Mar>land  (Registered  Importer  R-90- 


006)  petitioned  NHTSA  to  decide 
whether  1994  Porsche  911  Carrera  2- 
Door  passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  November  21, 1994  (59  FR  60042)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  decided  to 
grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  103  is  the 
eligibility  number  assigned  to  vehicles 
admissible  under  this  decision 

Final  Deteimination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1994  Porsche  911  Carrera  2-Door 
passenger  car  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  substantially  similar  to  a 
1994  Porsche  911  Carrera  1-Door 
passenger  car  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States  and  certified  under  49 
U.S.C.  §  301 15,  and  is  capable  of  being 
readily  ahered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(I0(1):49CFR593.8.  delegation"!  of  authority 
at  44  CFR  1  50  and  501.8. 

Issued  on:  )anuar>'  25, 1995. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
|FR  Doc.  95-2298  Filed  1-30-95;  8:45  ami 
BILUNG  CODC  491»-6»-M 


UNITED  STATES  INFORMATION 
AGENCY 


Culturally  Significant  Objects  Imported 
for  Exhibition  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
J459).  Executive  Order  12047  of  March 
27.  1978  (43  F.R.  13359.  March  29. 
1978).  and  Delegation  Order  No.  85-5  of 
June  27.  1985  (50  F.R.  273939.  July  2. 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit. 
"Profusion  of  Color:  Korean  Wrapping 


Cloths  of  the  Choson  Dynasty"  (see 
list) »  imported  from  abroad  for  the 
temporary  e.xhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  Asian  Art 
Museum  of  Modem  Art  of  San 
Francisco,  California  on  or  about 
February  28,  1995  through  April  30, 

1995  and  the  Seattle  Art  Museum  of 
Seattle.  Washington  on  or  about 
September  9, 1995  through  March  31, 

1996  and  Peabody  Essex  Museum  of 
Salem.  MA  on  or  about  April  25,  1996 
through  July  £2. 1996  is  in  the  national 
interest.  Public  Notice  of  this 
determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  January  25. 1995. 
Lesjin. 

General  Counsel. 

[FR  Doc.  95-2342  Filed  1-30-95:8:45  ami 
BILLING  CODE  8230-01-M 


Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985,  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27.  1978  (43  F.R.  13359.  March  29, 
1978).  and  Delegation  Order  No.  85-5  of 
June  27. 1985  (50  F.R.  27393,  July  2, 
1985).  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
This  is  to  correct  the  Federal  Register 
Notice  /  Vol.  60.  No.  8  /  Thursday. 
January  12.  1995  Notices  page  3027 
should  read  as  follows:  "Visions  of  Love 
and  Ufe:  PRE-RAPHAELITE  ART  from 
the  Birmingham  Collection.  England." 
(See  listed ').  imported  from  abroad  for 
the  temporary  exhibition  without  profit 
within  the  United  Stales,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Seattle  Art 
Museum  of  Seattle.  Washington,  from 
on  or  about  March  9.  1995  through  May 
7.  1995.  and  at  the  Cleveland  Art 
Museum.  Cleveland.  Ohio,  from  on  or 


'  A  copy  of  Ihi.i  list  may  be  obtained  contacting 
Mr.  Paul  W.  Manning,  Assistant  General  Counsel, 
at  619-5997.  and  the  address  is  Room  700.  U.S. 
Information  Agency.  301  Fourth  Street,  SW.. 
Washington.  DC.  20547. 

'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Carol  B.  Epstein.  Assistant  Genera! 
Coun.sel.  at  619-6981.  and  the  address  is  Room  700. 
U.S.  Information  Agency.  301  Fourth  Street,  S.W.. 
Washington.  D.C  20547. 


about  May  31.  1995  through  July  6. 
1996.  and  at  tlie  Delaware  Art  Museum. 
Wihnington.  from  on  or  about  August 
11.  1995  through  October  15,  1995.  and 
at  the  Museum  of  Fine  Arts.  Houston. 
Texas,  from  on  or  about  November  4, 
1995  through  January  2.  1996.  and  at  the 
High  Museum  of  Art.  Atlanta.  Georgia, 
from  on  or  about  January  27. 1996 
through  April  7, 1996,  is  in  the  national 
interest.  Public  Notice  of  this 
determination  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  lanuary  25,  1995. 
L«s  Jin, 

General  Counsel. 

|FR  Doc.  95-2343  Filed  1-30-95:  8:45  ami 
BILLING  CODE  8230-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0MB 
Review:  Application  for  Accrued 
Amounts  of  Veteran's  Benefits  Payable 
to  Surviving  Spouse,  Child  or 
Dependent  Parents,  VA  Form  21-614 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  hsts  the 
following  information  (1)  The  title  of  the 
information  collection,  and  the 
Department  form  number(s).  if 
applicable;  (2)  a  description  of  the  need 
and  its  use:  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Trish 
Fineran,  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.  Washington.  DC  20420,  (202)  273- 
6886. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
NEOB.  Room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  COMMENTS  ON  THE  INFORMATION 
COLLECTION  SHOULD  BE  DIRECTED  TO  THE 
OMB  DESK  OFFICER  ON  OR  BEFORE  MARCH 
2f  1995* 


5960 


Federal  Register  /  Vol.  60.  No.  20  /  Tuesday.  January  31,  1995  /  Notices 


5961 


Dated:  January  23. 1995. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 
Director,  Information  Management  Service. 

Reinstatement 

1.  Application  for  Accrued  Amounts  of 
Veteran's  Benefits  Payable  to 
Surviving  Spouse,  Giild  or 
Dependent  Parents,  VA  Form  21-614 

2.  The  form  is  used  to  file  a  claim  for 
accrued  benefits  available  at  the  time 
of  the  veteran's  death.  The 
information  is  used  by  VA  to 
determine  the  appropriate  claimant 
ehgible  for  accrued  benefits 

3.  Individuals  or  households 

4.  1,200  hours 

5.  30  minutes 

6.  On  occasion 

7.  2,00  respondents 

|FR  Doc  95-2310  Filed  1-30-95;  8:45  am] 
BILIJNO  CODE  8320-01-M 


Information  Collection  Under  OMB 
Review:  Veterans  Application  for 
Assistance  in  Acquiring  Special 
Housing  Adaptations,  VA  Form  26- 
4555d 

AGENCY:  E)epartment  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  ujider  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s).  if 
applicable,  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 


documents  may  be  obtained  from  Trish 
Fineran,  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
6886. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  Room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  March  2, 
1995. 

Dated:  January  23. 1995. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson. 
Director,  Information  Management  Service. 

Extension 

1.  Veterans  Application  for  Assistance 
in  Acquiring  Special  Housing 
Adaptations,  VA  Form  26-4555d 

2.  The  form  is  completed  by  certain 
disabled  veterans  when  applying  for 
benefits  for  acquiring  adaptations/ 
alterations  to  veterans'  homes.  The 
information  is  used  by  VA  to  evaluate 
the  request  and  in  approving  or 
disapproving  a  veteran's  application 

3.  Individuals  or  households 

4.  25  hours 

5.  20  minutes 

6.  On  occasion 

7.  75  respondents 

IFR  Doc.  95-2312  Filed  1-30-95;  8:45  am| 
BILLING  COOE  SI20-01-M 


Information  Collection  Under  OMB 
Review:  School  Attendance,  VA  Forms 
21-«74b  and  21-674b(JF) 

AGENCY:  Department  of  Veterans  Affairs. 
action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  tJie 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 


following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Trish 
Fineran,  Veterans  Benefits 
Administration  (20M30),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  (202)  273- 
6886. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  Room  3002,  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  March  2, 
1995. 

Dated:  January  23,  1995. 

By  direction  of  the  Secretary 
Donald  L.  Neilson, 
Director,  Information  Management  Service. 

Reinstatement 

1.  School  Attendance  Report,  VA  Forms 
21-674b  and  21-674b{JF) 

2.  The  forms  are  used  to  verify  the 
enrollment  by  a  child  of  a  veteran  in 
school.  The  information  is  used  by 
VA  to  determine  continued 
entitlement  to  the  additional  benefits 
for  dependents 

3.  Individuals  or  households 

4.  3,300  hours 

5.  5  minutes 

6.  On  occasion 

7.  39,500  respondents 

IFR  Doc.  9.5-2311  Filed  1-30-95;  8:45  am| 
BILLING  CODE  8320-01-M 


Sunshine  Act  Meetings 


Federal  Register 
Vol.  60.  No.  20 
Tuesday.  January  31,  1995 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  publistied  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11  a.m.,  Monday, 

February  6. 1995. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  2lst  Streets. 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (app>ointments. 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  27. 1995. 
(ennifer  J.  lotinson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-2513  Filed  1-27-95;  3:45  pm| 
BILUNO  COOE  6210>41-P 
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NUCLEAR  REGUUTORY  COMMISSION 

DATE:  Weeks  of  January  30,  February  6, 
13,  and  20, 1995. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Weekof  January  30 

Wednesday,  February  1 
10:00  am 
Briefing  by  Organization  of  Agreement 

States  (Public  Meeting) 
(Contract:  Rosetta  Virgilio,  301-504-2307) 
2:00  p.m. 
Briefing  on  Core  Shroud  Issues  (Public 

Meeting) 
(Contract:  Ashok  Thadani,  301-504-1274) 

Thursday.  February  2 
2:00  p.m. 
Briefing  on  NRCs  Initiatives  on 
Responsiveness  to  the  Public  (Public 
Meeting) 
(Contact:  James  Blaha.  301-415-1703) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday,  February  3 
10:00  a.m. 
Periodic  Briefing  on  Operating  Reactors 

and  Fuel  Facilities  (Public  Meeting) 
(Contact:  Victor  McCree,  301-^15-1711) 
2:00  p.m. 
Briefing  on  Advanced  Reactor  Technical 
Issues  (Public  Meeting) 


(Contact:  Ashok  Thadani.  301-504-1274) 

Week  of  February  6— Tentative 

There  are  no  meetings  scheduled  for  the  • 
Week  of  Febniarj'  6. 

Week  of  February  13— Tentative 

There  are  no  meetings  scheduled  for  tin- 
Week  of  Februar>'  13. 

Week  of  February  20— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  February  20. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  add»  d 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill,  (301)  415-1661. 

Dated:  January-  26.  1995. 
William  M.  HiU,  Jr.. 

SECY  Tracking  Officer,  Office  nflhr 

Secretary. 

IFR  Doc.  95-2412  Filed  1-27-95: 10:3f)  ami 
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Corrections 


Federal  Register 

Vol.  60,  No.  20 
Tuesday,  January  31,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
putilished  Presidential,  Rule,  Proposed  Rule, 
arxf  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTME^^'  OF  COMMERCE 

Technology  Administration 

Metric  Policy  Interagency  Council  and 
Commerce  Department;  Metric  Town 
Meeting 

Correction 

In  notice  document  95-2046 
beginning  on  page  5370  in  the  issue  of 
Friday,  January  27, 1995,  make  the 
following  correction: 

1.  On  page  5370,  in  the  third  column, 
under  SUMMARY:,  in  the  next  to  last  line, 
"speck"  should  read  "speak". 

2.  On  page  5371,  in  the  first  column, 
under  SUPPt.EMENTARY  INFORMATION:,  in 


the  first  column,  in  the  third  line, 
"united"  should  read  "United"  and  in 
the  third  paragraph,  in  the  next  to  last 
line,  "nest"  should  read  "next.". 


BILUNQ  COOE  1506-01-0 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  3500 

[Docket  No.  R-95-1538;  FR-2942-C-06] 
RIN  2502-AG27 

Real  Estate  Settlement  Procedures 
Act,  Section  6  Transfer  of  Servicing  of 
Mortgage  Loans  (Regulation  X); 
Correction 

Correction 

In  rule  document  95-553  beginning 
on  page  2642  in  the  issue  of  Tuesday, 
January  10, 1995,  make  the  following 
correction: 


On  page  2642,  in  the  third  column,  in 
amendatory  instruction  2,  the  first  three 
lines  should  read  as  follows: 

"2.  The  text  on  page  65455  is 
removed,  and  in  addition  in  Appendix 
MS-1  to  Part  3500,  Servicing  Disclosure 
Statement,  is  further  corrected  by". 

BILUNG  CODE  1SOS-01-0 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

Correction 

In  notice  document  94-31334 
beginning  on  page  65806  in  the  issue  of 
Wednesday,  December  21, 1994,  make 
the  following  correction: 

On  page  65807,  in  the  first  column,  in 
paragraph  15,  in  the  second  line,  "(Nl- 
146-84-1)"  should  read  "{Nl-146-94-1)". 

mXINO  COOE  1S0S-01-O 


Tuesday 
January  31,  1995 


Part  II 


Postal  Service 

39  CFR  Parts  111  and  501 
Manufacture,  Distribution,  and  Use  of 
Postage  Meters;  Proposed  Rule 
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POSTAL  SERVICE 

39  CFR  Parts  111  and  501 

Manufacture,  Distribution,  and  Use  of 
Postage  Meters 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposal  would  revise 
existing  Domestic  Mail  Manual  (DMM) 
and  Domestic  Mail  Manual  Transition 
Book  (DMMT)  standards  regarding  the 
manufacture,  distribution,  and  use  of 
postage  meters  and  would  introduce 
new  regulations  in  title  39.  Code  of 
Federal  Regulations  (CFR),  to  clarify 
postal  standards  concerning  the 
manufacture  and  distribution  of  postage 
meters. 

Currently  all  meter  standards 
pertaining  to  the  manufacturer  and 
distribution  of  meters  and  postal 
internal  instructions  regarding  meters 
are  contained  in  the  DMMT,  an  interim 
handbook  for  postal  standards.  Postal 
standards  regarding  meter 
manufacturers  are  being  revised  and 
published  in  39  CFR  part  501.  The 
proposed  rules  would  allow  the  Postal 
Service  to  tighten  controls  over  the 
manufacture,  distribution,  and  use  of 
meters  with  the  goal  of  butter  protec  ting 
postal  revenues.  These  changes  are 
designed  to  increase  the  amount  of 
information  available  to  the  Postal 
Service  to  facilitate  effective 
management  and  control  of  the  meter 
program.  In  addition,  .security  controls 
are  being  supplemented  to  ensure  that 
proper  postage  is  being  paid  and  that 
the  risk  of  postage  meter  misuse  is 
minimized. 

DATES:  Comments  nuist  he  received  on 
or  before  March  17,  199.5. 
ADDRESSES:  Written  comments  should 
be  mai!f(i  or  delivered  to  the  Manager. 
Mailing  Systems  Development.  Room 
8406,  475"LEnfant  Plaza  SW.. 
Wa.shington.  DC  20260-6807.  Copies  of 
all  written  comments  will  be  available 
for  inspection  and  photocopying 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  in  Room  8430.  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  S.  Stankosky.  (202)  268-.'i311. 
SUPPLEMENTARY  INFORMATION:  Postage 
meters  represent  a  widely  acicepted 
means  for  payment  of  postage.  There  are 
approximately  1.4  million  postage 
meters  in  use,  which  accounted  for 
approximately  S18  billion  of  Postal 
.Service  revenues  in  F"Y  1994.  The 
widespread  use  of  meters  can  be 
attributed  to  the  llexibility  and 
convenience  they  convey  to  postal 
customers,  including: 
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•  Printing  variable  amounts  of 
postage  on  virtually  any  class  of  mail  to 
allow  use  of  exact  postage. 

•  Facilitating  automated  mail 
preparation  operations  for  customers. 

•  Providing  flexibility  to  comply  with 
postage  rate  changes  by  affixing  correct 
postage  with  a  simple  resetting 
procedure. 

•  Allowing  licensees  to  purchase 
larger  amounts  of  postage  at  a  single 
re.setting  to  reduce  trips  to  the  local  post 
office. 

•  Providing  a  secure  means  for 
licensees  to  keep  more  accurate 
accounting  records  of  postage  utilized. 

•  Reducing  the  cost  of  applying 
postage  for  licensees. 

•  Providing  remote  "telephonic" 
re.setting  for  licensee  convenience. 

Postage  meters  are  available  to  Postal 
Service  licensees  only  by  lease  from 
authorized  manufacturers.  The  Postal 
Service  holds  manufacturers  responsible 
for  the  control,  operation,  maintenance, 
and  replacement  (when  necessary)  of 
their  meters.  Traditionally,  record- 
keeping of  meters  and  meter  licenses 
has  been  handled  in  a  decentralized 
manner,  primarily  by  local  postmasters. 

In  1991,  the  Postal  Service  identified 
opportunities  for  improving  the 
efficiency  and  effectiveness  of  the  Postal 
Service  po.stage  meter  program.  Three 
specific  recommendations  for  improving 
the  management  of  the  meter  program 
were  identified: 

1.  Establishment  of  a  central 
management  group  and  development  of 
meter  control  systems  to  manage  the 
meter  program. 

2.  Development  of  increased  security 
me<:hanisms. 

3.  Introduction  of  new  technology  to 
improve  the  tracking  and  control  of 
meters  and  the  financial  transactions 
associated  with  their  use. 

Further  study  by  the  Postal  Service 
supported  these  initial 
recommendations,  and  independent 
investigations  by  the  Postal  Inspection 
Service  also  uncovered  instances  of 
postage  meter  fraud  and  identified  a 
substantial  risk  of  loss  of  postal 
revenues.  In  the  paist  2  years,  the  United 
States  Postal  Senice  (USPS)  Inspection 
Service  has  uncovered  16  cases  in 
which  mailers  have  used  varying 
techniques  to  duplicate  or  fon:e  the 
application  of  postage  meter 
impressions  without  payment  of 
postage.  Although  the  nature  of  meter 
fraud  is  such  that  its  extent  is 
unknowable,  in  these  cases  alone,  it  is 
estimated  that  the  Pcstal  Servii:e 
sustained  losses  in  excess  of  S16 
million.  This  estimate  is  expected  to 
grow  following  resolution  of  current 
cases.  The  USPS  Inspection  Service  has 


been  aggressively  pursuing  these  cases 
through  arrests,  indictments,  and 
administrative  and  civil  remedies.  The 
problem  was  so  critical  that  it  drew  the 
attention  of  Congress  and  resulted  in  a 
General  Accounting  Office  investigation 
and  report  that  supported  earlier  Postal 
Service  findings.  The  results  of  these 
investigations  have  mandated  the  Postal 
Service  to  enhance  the  financial 
controls  associated  with  the  meter 
program. 

After  three  joint  meetings  with 
authorized  meter  manufacturers  to 
discuss  proposed  regulatory  changes, 
the  Postal  Service  has  considered  all 
and  adopted  many  of  the  oral  and 
written  comments  that  were  provided  in 
connection  with  these  .sessions.  In 
conjunction  with  an  independent 
research  firm,  the  Postal  Service 
convened  six  groups  of  meter  licensees 
representing  small-,  medium-,  and  large- 
volume  meter  licensees  to  solicit  their 
comments.  Revisions  have  been 
incorporated  in  the  proposed 
regulations  to  reflect  many  of  the  meter 
licensees'  suggestions.  The  Postal 
Service  also  gave  notice  of  its  intention 
to  publish  this  notice  of  proposed 
rulemaking  and  invited  interested 
parties  to  attend  a  public  meeting  held 
on  December  13,  1994.  59  FR  61302 
(November  30,  1994).  The  Postal  Service 
presented  a  summary  of  proposed 
regulations  at  the  public  meeting  and 
solicited  comments  and  suggestions 
from  attendees.  The  Postal  Service 
responded  to  inquiries  made  during  the 
meeting  and  advised  participants  to 
provide  additional  comments  in  writing. 
The  Postal  Service  reviewed  all  inputs 
from  attendees  and  included 
suggestions  in  the  final  proposed 
regulations  as  warranted.  Transcripts  of 
the  public  meeting  and  subsequent 
written  comments  are  available  for 
review  and  photocopying  at  USPS 
Headquarters,  475  L'Enfant  Plaza,  Room 
8430,  Washington  DC  20260-6807. 

The  Postal  Service  has  drafted 
proposed  regulations  and  program 
changes  to  tighten  security  and  fiscal 
control  of  postage  meters.  The  following 
proposed  regulations  are  designed  to: 

•  Reduce  fraud  associated  with  the 
misuse  of  postage  meters. 

•  Permit  licensees  to  gain  a  better 
understanding  of  meter  use  and  Postal 
Service  licensee  requirements. 

•  Develop  an  efficient  system  to 
capture  and  track  meter  population  data 
on  a  national  basis  to  facilitate 
centralized  management  decisions  and 
to  provide  a  means  for  dis.semination  of 
information  for  decentralized  program 
administration. 

•  Provide  a  transition  from  a  paper- 
based  management  system  to  efficient 


:.s.sfs  for  management  of 
tun. 

ne<  essary  nie(.hanisms 
4nd  stolen  meters  and 
:fe  the  potential  for  meter 
id. 

:)  regulations  fall  into 
tpgories:  Meter  security. 
f:ontr()ls,  other  issues, 
^ud  Meter  Resetting 

Each  is  dis(:us.>;ed  in 
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tiitomated  pTckm: 
'iie  meter  progrii 
•  Provide  tllti 
to  recover  lost 
therefore  reduc 
misuse  and  Ira 
The  propose  ( 
tmir  general  cqti 
.idministrativo 
<;iKi  Computer 
System  (CMK.^ 

I.  .Meter  Secur 

.'\.  Integrity  Wi 
nt-ficiencirs 

The  Postal  S  Jrv  ice  has  followed  a 
practice  of  absorbing  postage  revenue 
losses  even»if  such  los.ses  occur  after  a 
meter  mainifac  lUrer  knows  or  should 
have  known  of  ^ny  defect  that 
compromises  nieter  security  and/or 
revenue  pruteclinn  and  fails  to  notify 
the  Postal  Servii.e  accordingly.  Proper 
reporting  ot  tluiie  instances  would 
minimize  revenue  losses  both  by 
establishing  a  (  laiogue  leading  to  the 
e.nrly  identifit:alion  of  potential  setrurity 
vveakne,sses  ani i  by  facilitating 
development  a  nd  implementation  of 
rorrtJCtive  lech  tical  or  administrative 
.((.tions. 

Prompt  notif  Cation  of  all  potential 
security  vveakn asses  identified  in  a 
(•articular  metejror  class  of  meters  is 
neces.sary  to  protect  postal  revenues. 
The  Postal  St'r»jice  depends  on 
manufacturers  to  identify  and  notify  the 
Postal  .Service  of  any  potential  security 
weaknesses.  Po|stal  Service  notification 
of  security  conif  rns  serves  the 
following  objetitlves: 

•  Problem  Qttantification — to 
determine  wheifcer  similar  problems 
exist  in  other  n  eters  made  by  that 
t;ianufac1urer 

•  Cx)mnionality— to  determine 
whether  similar  problems  art?  inherent 


to  meters  distri 


)Uted  bv  other 


manufacturers  because  there  are 
similarities  in  sacurity  features. 

•.  Meter  .AulHorization— to  facilitate 
development  oln  database  of  known 
security  issues  lo  ensure  systemic 
review  of  new  Jtwters  presenft^d  for 
evaluation  to  a\|oid  similar  \veaknes.ses. 

Historically,  we  Postal  Service  has 
relied  on  vo!un|ary  reporting  by  the 
meter  manufactliirers  to  identify 
integrity  weKikmisses  and  design 
(iefii:ieiu;ies  in  jheir  meters.  Experience 
has  shown  that  Moluntary  rt^porting  of 
this  information  has  not  l)een 
satisfactoi^.  Recent  information 
received  from  o^ltside  .sources  has 
identified  security  weaknes.scs  and 
nstance,s  of  abiiso  that,  if  known,  wotiici 
'ostal  Service  to 


h.ive  alerted  the 


security  weaknesses  of  meters  used 
earlier  in  the  United  States.  This 
knowledge,  regardless  of  whether  the 
meter  is  approved  for  use  in  the  United 
Slates,  would  allow  the  Postal  Service  to 
preserve  the  sec:urity  and  use  of  the 
postage  meter  payment  pro<:ess  and 
thereby  protect  Postal  Service  revenues. 
This  measure  would  also  proiect  meter 
lii.ensees.  If  the  Postal  Service  is  kept 
jppri.sed  of  security  weaknesses  in 
meters,  it  will  be  less  likely  to  approve 
meters  that  might  be  withdrawn  later. 
Meter  licensees  will  thus  be  less  likely 
to  purchase  mailing  systems  that  are 
compatible  with  a  single  meter  that  is 
withdrawn  at  a  later  date  as  a  result  of 
emergent  security  issues. 

The  Po.stal  Service  proposes  that  39 
CFR  501.13.  Reporting,  specify 
manufacturers'  responsibilities  in 
notifying  the  Postal  Service  of  security 
weaknesses  of  meters  distributed  in  the 
United  States  and/or  foreign  markets. 
Manufacturers  nmst  submit  a 
preliminary  report  to  the  manager  of 
Mailing  Systems  Development  (.MSD). 
USPS  Headquarters,  within  21  calendar 
days  of  the  date  an  authorized  dealer, 
agent  or  employee  of  such,  or  any 
employee  of  the  manufacturer  identifies 
a  potential  meter  security  weakness. 
Potential  .security  weaknesses  that  must 
be  reported  include  known  or  suspected 
equipment  defects,  suspected  abuse  by 
a  meter  licensee  or  manufacturer 
employee,  suspef:tpd  security  breaches 
of  Computerized  Meter  Resetting 
System  (C^RS)  information  systejns. 
occurrences  outside  normal 
performance,  or  any  repeatable 
deviation  from  normal  meter 
performance  (within  the  same  model 
family  and/or  bv  the  same  licensee). 
Preliminary  reports  rtfgarding  meter 
security  weaknesses  may  be 
communicated  by  telephone;  however, 
the  manufacturer's  corporate 
headquarters  must  submit  .i  to.iual 
written  report  of  ea(.h  potential  security 
weakness  to  USPS  Headquarters  within 
45daysoftfie  preliminary  notification. 
Formal  writl'Ti  notifit.ation  must 
include  the  cir(.un\stances.  proposed 
inve.stigative  procedure,  and  the 
expected  completion  date  of  the 
inve.stigalion.  F'eriodic  status  reports  are 
to  be  submitted  duHiig  the  subsequent 
investigation,  and  a  summiiry  of  the 
findings  is  to  bf^  preparf-d  and  submitted 
on  completion. 

The  Postal  St?r\ice  propt)sfs  to  impose 
administrative  sanctions  against 
maniifacturers  that  do  not  comply  with 
these  re[)orting  ref|iiirements. 
Manufacturers  are  nisponsible  for 
providing  a  timely  and  eflu  ieiit  ch.iun.-! 
lor  internal  n;pnrting.  and  they  are 
reqiiired  to  provide  the  Postal  Service 


with  a  copy  of  Iheir  inteninl  policy  and 
instructions  associated  with  these 
reporting  procedurtjs.  Sanctions  for 
noncompliance  with  these  reporting 
time  frames  include  liability  for  the 
costs  of  investigation  and  do<:umented 
revenue  losses  that  can  be  trai  ed  to  any 
meter  for  which  the  manufacturer  failed 
to  file  a  report  in  accordance  with 
prescribed  procedures,  net  of  any 
amount  collected  from  the  meter  users 
Los.ses  will  be  measured  from  the  date 
that  an  authorized  dealer,  agent  or 
employee  of  such,  or  any  employee  of 
the  manufacturer  knew  or  should  have 
known  of  a  potential  meter  security 
weaknes,s. 

39  CFR  Part  501  References: 

Si  .SOI  1.1.  Reporting 
!i  501.14.  .^dm^nist^ative  .siinctioii  on 
rpporting. 

H  Mffttr  Manufacturers'  Inapectinns 

The  Postal  Serv  ice  recognizes  the 
importance  of  periodic  inspections  b> 
manufacturer  representatives.  Such 
inspections  provide  the  following 
advantages: 

•  Prevention — Because  the  meter 
licen.see  understands  that  meters  art; 
subjet.1  to  periodic  unannounced  on-site 
inspections  by  the  meter  manufacturer 
(whicii  include  recording  of  interim 
register  readings  and  seal  niwntHTs.  and 
visual  inspection  for  signs  ot 
tampering),  meter  users  are  deterred 
from  misusing  meters  to  avoid  the 
payment  of  pastage 

•  Dt^tection — Inspections  provide  a 
mechanism  for  uiuovering attempts  to 
misuse  meters.  Inspections  hy  meter- 
knowledgeable  personnel  i:an  uncover 
situations  in  which  mailers  are 
defrauding  or  misusing  meters  to  avoiil 
payment  of  po.stagtv 

•  Unr.overing  Mis,sing  Meiers — 
Periodic  manufacturt^r  on-site  lUBler 
inspections  serve  to  minimi/.e  the 
number  of  meters  that  are  reported 
missing  as  a  result  of  Iit:ei!sefs 
rekx.ating  without  notifying  t-h.-  Postal 
Service  or  maruifacturers.  V>'r',  ;  ':'■•■■  on- 
site  visits  ensurt!  that  the  lo«  .I'lun  md 
identity  of  meters  and  meter  users  art- 
updated  periodi«..alIy.  and  any  (ueters 
that  cannot  be  loiuited  will  iie  reporteti 
promptly  as  lost  or  .stolen. 

•  Additional  Meier  .\ccou:it.iliilily— 
Visual  inspections  of  meters  by 
manufacturer  persoimel  prcv  ide  the 
Postal  .Scrvi<:e  with  verificiUion  of 
rei^ister  rejdings  (control  totiils).  locking; 
mech.iMisms.  and  seal  idr-ntifii  .ilion 
fuimhers,  and  these  inspe«:tionsaIs(i 
provide  assurance  that  the  meter  is 
being  maintained  in  an  apjirtipriate 
maniurr  by  the  liceiis(H\  He(  nise  post.i^*- 
meters  remain  thn  property  of  the  meter 
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manufacturers,  they  benefit  by 
inspecting  their  "inventory"  to  ensure 
its  continued  viability. 

•  Identification  of  Malfunc  tioning 
Meters — Periodic  manufacturer 
inspe<:tions  facilitate  identification  of 
malfunctioning  meters  (e.g.,  not 
indicating  or  recording  correct  n-gistor 
readings,  worn  or  deteriorated  plate 
imprints)  and  ensure  that  the  tracking, 
control,  and  operational  nuH;hanisnis 
are  functioning  properly  between  meter 
settings. 

•  Complete  Meter  Inspection — On- 
site  meter  inspections  are  the  only 
means  to  inspect  postage  meters  in  a 
fully  operational  or  "live"  environment. 
When  meters  are  examined  by  Postal 
Service  employees,  they  are  unable  to 
operate  the  meters  (e.g..  printing  .00 
indicia)  because  certain  meters  are  not 
operational  when  unattached  to  a  meter 
base.  Manufacturer  inspections  provide 
a  mechanism  for  ensuring  that  meters 
are  functioning  and  printing  indicia 
correctly. 

•  Enhancement  of  Po.stal  Service 
Examination  Procedures  and  Controls — 
Periodic  manufacturer  inspections 
supplement  ordinary  setting  and 
periodic  Postal  Service  examinations  in 
the  joint  manufacturer-Po.stal  Service 
effort  to  ensure  that  postage  meters  are 
accounted  for  and  functioning  properly. 

•  Increase  in  Manufacturers' 
Visibility — Periodic  meter  inspections 
ensure  that  meter  manufacturers 
maintain  communication  channels  with 
meter  licensees  and  provide  an 
opportunity  to  determine  licen.sees" 
meter  requirements  and  disseminate 
meter  changes  to  meter  users. 


•  Assurance  for  Lessor  of  Compliance 
With  Postal  Regulations — Periodic 
inspection  of  licensee  equipment 
a.ssures  meter  users  that  their  meters  are 
properly  maintained  and  that  they  are  in 
compliance  with  postal  regulations. 
This  serves  to  protect  the  licensees  from 
situations  in  which  mail  might  be 
refused  as  a  result  of  deteriorated 
equipment. 

Postal  regulations  require  that 
manufacturers  have  all  meters  in  service 
inspected  twice  annually  at 
approximately  6-month  intervals.  Some 
manufacturers  have  not  been  able  to 
comply  with  this  requirement.  Over  the 
pa.st  several  years,  meter  manufacturers 
have  asked  the  Postal  Service  to 
consider  alternatives  to  the  semiannual 
inspection  requirements. 

By  definition,  each  postage  meter 
must  have  an  ascending  counting  device 
(which  registers  the  total  amount  of 
postage  imprinted)  and  a  descending 
counting  device  (which  registers  the 
balance  of  unused  postage).  Electronic 
meters  have  either  nonvolatile  registers 
or  solid-state  memories  to  store  the 
postage  data.  System  meters  contain  the 
printing  die  and  registers  for  a  mailing 
machine,  but  they  are  detachable  for 
setting  and  examination.  Stand-alone 
meters  are  used  independently  of  any 
other  mailing  equipment.  Experience 
and  security  evaluations  have  shown 
that  different  models  of  meters  and 
different  types  of  users  of  meters  are 
subject  to  var\'ing  levels  of  risk; 
therefore,  all  meters  do  not  need  to  be 
inspected  at  the  same  frequency. 

As  a  consequence  of  the  Postal 
Service's  assessment  of  varying  levels  of 
risk  of  fraud,  the  Postal  Service 


proposes  to  revise  inspection  schedules 
in  39  CFR  501.25,  Inspection  of  Meters 
in  Use.  The  new  schedules  will  be  based 
on  meter  and  licensee  characteristics. 
The  inspection  schedule  better  relates  to 
the  demonstrated  security  risks 
associated  with  mechanical  and 
electronic  meters,  system  meters,  and 
the  use  of  Computerized  Meter  Resetting 
System  (CMRS).  The  Postal  Service  will 
develop  a  central  tracking  system  to 
monitor  the  inspection  of  meters  by 
manufacturers. 

The  Postal  Service  proposes  to  require 
less  frequent  inspections  of  electronic 
meters  and  stand-alone  meters,  but  more 
frequent  inspections  of  mechanical  and 
system  meters.  Electronic,  stand-alone, 
and  CMRS  meters  provide  the  Postal 
Service  with  a  higher  degree  of  security. 
These  meters  generally  possess 
additional  security  features  (such  as 
redundant  register  memories).  Stand- 
alone meters  also  have  low  volume 
capacity.  Therefore,  inspection 
frequencies  for  these  meters  will  be 
decreased  under  the  new  inspection 
standards. 

With  respect  to  the  meter  licensee, 
inspection  frequencies  would  generally 
vary  with  the  licensee's  mailing  volume 
level.  Propo.sed  standard  inspection 
intervals  are  shown  in  the  table  below; 
however,  the  Postal  Service  may  require 
more  frequent  inspections  in  special 
circumstances.  The  revised  inspection 
frequencies  will  concentrate  on  the 
higher  risk  meters  and  users  but  will,  in 
total,  result  in  fewer  required 
inspections  than  were  mandated  by 
prior  meter  standards  published  in  the 
DMMT. 
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Meter  type 

Monthly 

Quarterly 

Semiannually 

Annually 

Mechanical 

Electronic  

Special  Circumstances  

Special  Circumstarxies  

High-Volume  Licensees 
Using  System  Meters. 

Other  Licensees  Using 
System  Meters. 

High-Volume  Licensees 
Using  Non-CMRS  Sys- 
tem Meters. 

Stand- A  lone  Meters 

All  CMRS  and  Other  Elec- 
tronic Meters. 

The  Postal  Service  also  proposes  to 
impose  sanctions  in  39  CFR  501.23, 
Administrative  sanction,  against 
manufacturers  who  do  not  perform  100 
percent  of  the  required  inspections.  The 
proposed  sanctions  would  permit  the 
Postal  Service  to  recover  costs  and 
revenue  losses  (net  of  any  amount 
collected  from  the  meter  users)  that 
resuh  from  the  manufacturer's  failure  to 
conduct  all  required  inspections. 
Imposition  of  semctions  for 
noncompliance  with  Postal  Service 
meter  inspection  .schedules  does  not 
affect  the  requirement  that  the 
manufacturer  conduct  meter  inspe<  tions 


that  have  not  been  completed. 
Additionally,  the  Postal  Service  may 
suspend  further  distribution  of  meters 
by  a  manufacturer  that  fails  to  comply 
with  relevant  inspection  requirements. 

39  CFR  Part  501  References 

<i  501.5.  .Susprnsion  and  rpv<Kation  of 

authorization. 
S  .501.23,  Administrative  sanction. 
D4)mestic  Mail  Manual  Transition  Book 

(DMMT)  144.962.  redrafted  as  S  501.25, 

Inspection  of  meters  in  use. 

C.  Custody  of  Suspect  Meters 

Currently  DMM  P030.2.4,  Licensee 
Responsibilities,  provides  that  meters  in 


the  licensee's  custody  and  the  records  of 
meter  transactions  or  the  latest  Postal 
Service  (PS)  Form  3603,  Receipt  for 
Po.stage  Meter  Setting,  must  be  available 
for  examination  or  audit  on  request  by 
the  Postal  Ser\  ice  or  meter 
manufacturer.  This  section  authorizes 
the  Postal  Service  to  examine  meters 
and  meter  records  on-site,  at  the 
licensee's  place  of  business.  However, 
there  is  no  provision  to  allow  po.stal 
inspectors  to  withdraw  from  service 
meters  suspected  of  being  manipulated 
for  forensic  examination.  Inspectors 
mu.sl  either  obtain  a  federal  sean;h 
warrant  or  request  the  meter 


JMI 


manufacturer  lio  withdraw  the  meter 
from  .service.  In  most  instances,  there  is 
only  reasonable  suspicicm  that  a  metj^r 
has  been  tampered  with  or  has  faiit-d  to 
lock  out.  thus  falling  short  of  the 
probable  cause  iieces,>ary  to  obtain  ;i 
warrant.  Requesting  the  meter 
manufacturer  to  take  custody  of  suspect 
meters  might  create  prohlums  in  any 
resulting  litigation. 

The  Postal  Service  proposes  to  amend 
UMM  P030.2.4  and  add  section 
P030.2.5.  Custody  of  Suspect  Meters,  to 
authorize  postal  inspectors  to  conduct 
unannounced  on-site  e.xaminations  of 
meters  suspected  of  being  manipulated 
or  failing  to  loqk  out.  Postal  inspe<:lors 
will  also  be  authorized  to  withdraw  a 
suspect  meter  from  .service  without  a 
warrant  for  physical  and/or  laboratory 
examination,  thus  enhancing  an 
inspector's  ability  to  uncover  postage 
meter  fraud  and  protect  postal  revenues. 

39  CFR  Part  111  References: 

l)omL-.stic  Mail  Manual  (DMM)  I'o:»0.l.:i. 

Possession 
DMM  F030.2.2.  Licensee  Agr»;emtaU 
DMM  P030.2.4,  Licensee  Responsiljiiilifs 
DM.M  P030.2.5,  Custody  of  .Suspwt  Meters 

D.  Missing  Meters 

Current  standards  mandate  that 
manufacturers  must  provide  the 
designated  Information  Systems-Service 
Center  (ISSC)  with  a  compatible 
computer  tape  of  lost  and  stolen  meters 
quarterly.  Lost  and  Stolen  Meter 
Activity  Reports  are  used  by  post  offices 
and  the  Inspection  Service  in  locating/ 
recovering  missing  meters.  Meters  that 
are  actually  lost  or  stolen  could  be 
tampered  with  without  detection 
because  they  are  not  inspected  by  the 
Postal  Service  or  the  manufacturer.  The 
Postal  Service  is  concerned  that 
manufacturers  do  not  always  apply 
reasonable  efforts  to  ensure  the  accuracy 
of  lost  and  stolen  meter  reports.  The 
Postal  Service  has  found  that,  in  some 
circumstances,  the  exercise  of 
reasonable  effort  would  have  permitted 
the  manufacturer  to  locate  a  significant 
portion  of  meters  that  were  incorrectly 
reported  as  lost  or  stolen.  Additionally, 
the  Postal  Service  has  found  that,  in  a 
number  of  cases  where  meters  were 
reported  as  lost  or  stolen  and  later 
located,  the  manufacturer  failed  to 
notify  the  Postal  Service.  As  a  result,  the 
Postal  Inspection  Service  has 
unnecessarily  expended  resources 
investigating  the  disappearance  of  some 
meters  reported  to  be  lost  or  stolen  but 
in  fact  recovered  by  the  manufacturer. 
Current  recovery  procedures  and 
reporting  formats  differ  significantly 
among  manufacturers.  As  a  result,  the 
reliability  and  accuracy  of  lost  and 


sloliMi  meter  reports  can  vary  with  the 
level  of  each  meter  manufacturer's  effort 
and  standard  operating  procedure. 

Currently,  meter  manufacturers  must 
notify  designated  postal  inspectors  of 
missing  and  recovered  meters  through 
established  irregularity  reporting 
procedures.  Meter  manufacturers  are 
al.so  responsible  for  updating  a  national 
computerized  quarterly  lost  and  stolen 
meter  report  that  is  distributed  bv  the 
Minneapolis  ISSC.  The  Postal  Service 
proposes  implementation  of  a  new 
'standardized  meter  incident  reporting 
process  that  will  provide  the  consistent 
and  uniform  data  and  procedures 
necessary  to  improve  the  overall 
effectiveness  of  the  recovery  process. 

Standardized  meter  incident  reports 
(shown  in  Exhibit  A)  will  supplement 
this  notification  process  and  will 
facilitate  compilation  of  monthly  input 
for  the  manufacturers'  national  lost  and 
stolen  meter  reporting.  Manufacturers 
will  be  required  to  complete  lost  and 
.stolen  meter  incident  reports  that  will 
detail  circumstances  relating  to  the  loss, 
theft,  or  recovery  of  postage  meters.  The 
report  mu.st  be  filed  within  30  days  after 
a  meter  is  determined  to  be  lost,  stolen, 
or  subsequently  recovered.  The 
manufacturer  will  be  required  to  follow 
detailed  instnictions  in  attempting  to 
locate  a  meter  before  that  meter  may  be 
reported  as  lost  or  stolen.  The 
manufacturer's  representative  must 
certify  compliance.  Distribution  of  the 
incident  report  will  be  made  to  the 
licensing  post  office  and  the  Inspection 
Service. 

The  Postal  Service  also  proposes  to 
impose  an  administrative  sanction 
against  any  manufacturer  that  without 
just  cause  fails  to  comply  with  these 
standardized  reporting  procedures  or 
that  without  just  cause  fails  to  report  a 
meter  that  is  known  to  be  lost  or  stolen. 
This  administrative  sanction  is  also 
proposed  against  any  manufacturer  that 
without  just  cause  fails  to  report  the 
recover)'  of  a  !ost  or  stolen  meter.  These 
administrative  sanctions  are  designed  to 
permit  the  Postal  Service  to  recover 
investigative  and  administrative  costs 
for  lost  and  stolen  meters  and  any 
documented  revenue  losses  (net  of  any 
amount  collected  from  the  meter  users) 
that  occur  as  a  result  of  a  manufacturer's 
failure  to  follow  standardized  lost  and 
stolen  meter  incident  reporting 
procedures.  Proposed  reporting 
procedures  include  the  monthly  update 
of  the  national  computerized  lost  and 
stolen  meter  report. 

39  CFR  Part  111  References 

DMM  P030.2.8.  Missing  Meters 


39  CFR  Part  501  References 

§501.22.  Distribution  (.outrols. 

DMMT  144.952(0.  n-drafted  as  S  .501.22(i). 

Distribution  controls. 
S501.22(i).  Distribution  controls. 
S  501 .23.  Administrative  sanction. 
DMMT  144.963,  redrafted  as  (»  501  26,  Meters 

not  located. 

K.  Shipment  of  Metvrs 

The  loss  or  theft  of  postage  meters 
represents  a  substantial  risk  to  postal 
revenues  regardless  of  whether  it  is  a 
live  meter  (with  postage  .set)  or  a  meter 
that  has  not  yet  been  checked  into 
service.  Registered  mail  is  one  of  the 
safest  means  of  shipping  postage  meters, 
and  the  Postal  Service  requires  that  all 
meters  be  shipped  by  registered  mail. 
Shipment  of  meters  by  private  carrier 
does  not  ne<:essarily  provide  adequate 
security  and  control  mechanisms  and 
can  result  in  the  loss  or  mishandling  of 
postage  meters.  This,  in  turn,  may  lead 
to  meter  misuse  and  significant  revenue 
loss  to  the  Postal  Service. 

The  Postal  Service  proposes  to 
mandate  that  all  meters  be  shipped  via 
registered  mail.  The  Postal  Service  will, 
however,  consider  requests  by  the 
manufacturers  to  ship  meters  via  privat«' 
carrier  on  a  case-by-case  basis. 
Manufacturers  that  fail  to  comply  with 
standards  for  meter  shipment  will  be 
subject  to  an  administrative  sanction. 
Licensees  that  fail  to  comply  with  the.se 
standards  will  be  subject  to  license 
revocation. 

39  CFR  Part  111  References 

DM.M  P030.2.9.  Returning  Meiers 
39  CFR  Part  501  References 

§  501.22(q),  Distribution  controls. 
§  501.23.  Administrative  sanction. 

F.  Security  Seals 

Whenever  a  postage  meter  is  checked 
into  service  or  additional  postage  is  set 
into  a  non-CMRS  meter,  a  postal 
employee  must  seal  the  meter  to  prevent 
unauthorized  personnel  from  tampering 
with  the  meter.  Currently,  this  tnsk  is 
accompli.shed  using  lead  seals  iJMt  are 
crimped  into  place  with  pliers.  These 
lead  .seals  and  sealing  pliers  are 
supplied  by  authorized  meter 
manufacturers. 

Traditional  lead  seals  are  not 
adequately  .set;ure.  The  Postal  Service 
has  been  testing  new  security  seals  that 
offer  greater  security.  These  new 
security  seals  have  unique  serial 
identification  numbers  that  can  be 
recorded  wheathe  meter  is  sealed. 
Additionally,  these  new  meter  seals  are 
recyclable  and  are  more 
environmentally  acceptable  than  the 
traditional  lead  composition. 
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The  Festal  Service  proposes  to  replace 
current  meter  seals  with  new  security 
seals.  When  meters  are  checked  into 
service,  or  additional  postage  is  set  on 
a  non-CMRS  meter,  the  serial 
identification  numbers  on  the  new 
security  seals  will  be  appropriately 
documented  to  facilitate  subsequent 
verification  that  the  meter  has  not  been 
opened  or  tampered  with.  It  is  the 
responsibility  of  the  licensee  to  ensure 
that  the  security  seals  and  serial 
identification  numbers  remain  intact 
between  meter  settings  and/or 
examinations. 

Meter  seals  will  now  be  requisitioned 
directly  from  Postal  Service's  area 
supply  centers  rather  than  from  the 
meter  manufacturer's  headquarters.  The 
proposed  rule  clarifies  that  the 
manufacture  and  procurement  process 
for  the  new  seals  will  be  under  the 
control  of  the  Postal  Service.  The  costs 
associated  with  these  new  seals  will 
continue  to  be  the  responsibility  of  the 
manufacturers.  The  Postal  Service 
recognizes  that  some  meters  do  not  use 
seals  and  that  some  meters  will  require 
seals  less  frequently  than  others  (such  as 
CMRS  meters,  which  are  sealed  at 
check-in  and  resealed  only  after  Postal 
Service  examinations).  Seal  costs  will  be 
computed  based  on  the  average  seal 
usage  per  meter  type.  All  costs  will  be 
apportioned  by  the  manufacturer's 
installed  base  of  meters.  Manufacturers 
will  be  billed  for  the  seals  semiannually. 
Seal  costs  are  estimated  to  be  $0.10  per 
seal. 

39  CFR  Part  501  References 

DMMT  144.341(d).  redrafted  as  §  501.22(e). 

Distribution  controls. 
DMMT  144.946.  redrafted  as  §501.20.  Keys 

and  setting  equipment. 

G.  Meter  Labeling 

The  Postal  Service  proposes  to  require 
meter  manufacturers  to  apply  two 
standardized  information  labels  to  each 
postage  meter  leased  prior  to  having  a 
meter  checked  into  service  as  outlined 
in39CFR501.22(r). 

A  cautionary  label  must  be  applied 
that  provides  the  meter  user  with  basic 
reminders  on  leasing,  meter  movement, 
and  misuse.  A  second  label  must  be 
applied  that  contains  a  barcoded 
representation  of  the  meter  serial 
number.  Meters  without  the  required 
labels  will  not  be  placed  into  service  if 
they  are  presented  at  a  post  office  with 
the  labels  missing.  Manufacturers  that 
fail  to  comply  with  labeling 
requirements  will  be  subject  to 
administrative  sanctions  under  §  501.23. 

Cautionary  labels  will  serve  to  deter 
fraud  by  advising  licensees  of  the 
penalties  associated  with  using  meters 


in  a  fraudulent  manner.  The  serial 
number  barcode  will  increase  the 
efficiency  and  accuracy  of  examination, 
setting,  and  audits  by  postal  employees. 

Labeling  of  meters  in  this  fashion 
provides  clear  and  unequivocal  notice 
to  the  meter  user  that  tampering  or 
misuse  of  a  postage  meter  is  a  federal 
offense  and  disseminates  the  telephone 
number  for  providing  information 
concerning  known  or  suspected  abuses. 

Exceptions  to  the  formatting  of 
required  labeling  will  be  determined  on 
a  case-by-case  basis.  Any  deviations 
from  standardized  meter  labeling 
requirements  must  be  approved  in 
writing  by  the  manager  of  Mailing 
Systems  Development. 

39  CFR  Part  111  References 

DMM  P03O.2.4g.  Licensee  Responsibilities 
39  CFR  Part  501  References 

§  501.22(r).  Distribution  controls. 
§501.23,  Administrative  sanction. 

H.  Postage  Meter  Testing 

In  order  for  a  postage  meter  to  be 
approved  by  the  Postal  Service  it  must 
be  tested  for  reliability,  durability,  and 
security.  With  the  introduction  of 
advanced  technology,  a  greater 
emphasis  is  being  placed  on  testing  by 
the  manufacturers,  or  by  certified 
laboratories  on  their  behalf,  and  in  the 
manufacturer's  submission  of  test  plans 
and  supporting  documentation.  The 
Postal  Service  has  arranged  for 
independent  experts  to  assist  in  the 
evaluation  of  the  security  features 
associated  with  these  products.  In  order 
to  ensure  revenue  protection,  a  meter 
model  may  be  examined  for  security  by 
the  Postal  Service  anytime  before  or 
after  approval.  Suspension  and 
revocation  of  meter  approval  for 
security  weaknesses  is  discussed  in  part 
lI.E.  Suspension  and  Revocation,  of  this 
proposed  rule.  If  requested  by  the  Postal 
Service,  manufacturers  are  required  to 
provide  service  manuals,  setting 
instructions,  meter  specifications,  and 
additional  documentation.  This 
documentation  is  necessary  for  the 
Postal  Service  to  conduct  robust  meter 
testing. 

39  CFR  Part  501  References 

§501.7,  Test  plans. 

§501.8,  Submission  of  each  model. 

§  501 .9,  Security  testing. 

§  501.10,  Meter  approval. 

§  501 . 1 1 ,  Conditions  for  approval. 

§  501.12,  Suspension  and  revocation  of 

approval. 
§501.13,  Reporting. 
§  501.14,  Administrative  sanction  on 

reporting. 
§  501.16,  Breakdown  and  endurance  testing. 


II.  Administrative  Controls 

A.  Postage  Meter  Refunds 

The  introduction  of  electronic  meters 
brought  new  te<;hnology  to  the  market 
place,  as  well  as  new  problems.  Older 
mechanical  meters  used  a  series  of 
geared  wheels  with  numbers  on  them 
(registers)  to  record  the  ascending  and 
descending  cash  values  within  the 
meter.  Newer  postage  meters  have 
replaced  the  mechanical  wheels  with 
electronic  registers,  (The  term  electronic 
register  is  a  carryover  from  the 
mechanical  geared  wheels,  but  it  is 
more  correctly  referred  to  as  electronic 
memory.)  When  connected  to  digital 
displays,  memory  chips  provide  the 
same  functionality,  without  moving 
parts.  The  information  retained  in  these 
memories  is  generally  powered  by  a 
small  battery  located  within  the  meter 
case.  There  are  usually  more  than  one 
of  these  electronic  registers  within  each 
meter  to  provide  a  redundant  fail-safe 
mechanism. 

If  the  values  in  the  meter's  memories 
become  unreadable  from  either  a  failure 
of  the  displays  or  a  catastrophic  failure 
of  one  or  more  of  the  electronic 
registers,  the  meter  is  returned  to  the 
manufacturer's  plant  for  analysis  and 
recommendation  of  the  amount  to  be 
refunded  to  the  licensee.  The 
manufacturer  provides  the  Postal 
Service  with  appropriate  redundant 
electronic  register  documentation  (e.g.,  a 
register  readout)  that  identifies  which 
register  values  were  extractable  from  the 
meter.  Experience  has  demonstrated 
that  .such  redundant  electronic  registers 
are  a  reliable  source  of  information  to 
determine  the  amount  of  unused 
postage  remaining  in  a  meter. 

There  are  some  cases,  however,  where 
appropriate  redundant  electronic 
register  documentation  will  not  reveal 
any  information  about  the  descending 
register  or  the  amount  of  funds 
remaining  on  the  meter  before  the 
failure.  In  these  cases,  the  meter 
manufacturer  provides  a 
recommendation  regarding  the  amount 
to  be  refunded  based  on  an  analysis  of 
prior  meter  settings  and  daily  meter 
usage  from  the  licensee's  PS  Form 
3602-A.  Record  of  Meter  Register 
Readings,  or  electronic  equivalent.  The 
meter  manufacturer  then  submits  its 
recommendation  on  the  amount  to  be 
refunded  to  the  postmaster  of  the 
licensing  post  office.  Typically,  the 
refund  is  issued  by  the  post  office  for 
the  recommended  amount  with  no 
further  investigation.  The  Postal  Service 
proposes  to  strengthen  and  streamline 
controls  over  the  refund  process  by 
limiting  the  number  of  sites  authorized 
to  make  refunds.  In  those  instances 
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where  appropriate  redundant  electronic 
regi.ster  memory  documentation  cannot 
be  retrieved,  the  Po.stal  Service  will 
analyze  historical  information  (e.g., 
mailing  statements.  PS  Form  3602-A  or 
electronic  equivalent,  and  PS  Form 
3610.  Record  of  Postage  Meter  Settings) 
to  determine  the  amount  to  be  refunded. 

The  Postal  Service  proposes  to 
establish  new  procedures  to  enhance 
control  over  electronic  meter  register 
refunds  and  expedite  the  refund  process 
as  follows: 

1.  If  an  electronic  meter  register  fails, 
the  licensee  must  provide  the  meter 
manufacturer's  representative  with  the 
meter  and  a  copy  of  the  completed  PS 
Form  3602-A  to  have  the  meter  checked 
out  of  service.  If  the  registers  do  not 
adequately  document  the  correct 
postage  adjustment,  the  manufacturer's 
representative  must  return  the  meter  to 
the  manufacturer's  control  facility  for 
further  analysis. 

2.  If  appropriate  redundant  electronic 
register  memory  documentation  can  be 
retrieved  by  the  manufacturer's  control 
facility,  the  manufacturer  will  provide  a 
refimd  recommendation  and  supporting 
documentation  to  the  licensing  post 
office  to  initiate  the  appropriate  refund 
to  the  meter  licensee. 

3.  If  appropriate  redundant  electronic 
regi.ster  memory  documentation  cannot 
be  retrieved,  the  manufacturer  will  send 
all  documents,  including  the  refund 
request,  to  MSD,  USPS  Headquarters, 
with  a  complete  analysis  of  the 
licensee's  recent  mailing  history 
supported  by  the  original  PS  Form 
3602-A  (or  electronic  equivalent)  and  a 
copy  of  PS  Form  3610.  MSD  will  review 
the  supporting  documentation  and 
for\%'ard  the  package  to  the  postmaster  of 
the  licensing  post  office  for 
determination  of  the  correct  postage 
adjustment,  if  any. 

4.  Licensees  may  appeal  meter 
refunds  to  the  manager  of  MSD.  USPS 
Headquarters. 

39  CFR  Part  111  References 

DMM  P030.3.8.  Postage  Adjustments. 
Misrogistering  Meters 

39  CFR  Part  501  Reference 

§.501. 22(g).  Di.stribution  contnWs. 
DMMT  144.364,  redrafted  as  §  501.22(h). 
Distribution  oontrols. 

H.  Use  of  PS  Form  3602-A 

The  Postal  Service  proposes  to  require 
meter  users  to  maintain  a  PS  Form 
3602-A  or  electronic  equivalent  for  each 
meter  in  use.  This  form  documents 
helpful  information  to  determine  the 
appropriate  postage  adjustment  in  the 
event  of  register  failures.  The  licensee 
will  be  required  to  enter  the  readings  of 
the  ascending  and  descending  registers 


each  day  of  meter  operation  on  PS  Form 
3602-A  or  maintain  at  least  12  months' 
equivalent  information  electronically 
generated  by  the  meter.  The  licensee 
will  be  required  to  present  PS  Form 
3602-A  to  the  post  office  when  the 
meter  is  reset  or  examined. 

PS  Form  3602-A  has  been  used  as  a 
primary  document  for  supporting  the 
calculation  of  the  descending  register 
when  there  is  a  total  loss  of  register 
memory  within  the  meter.  However, 
because  its  use  is  currently  optional,  in 
some  instances  manufacturers  have  had 
to  estimate  average  daily  usage  to 
recommend  postage  adjustments.  If  a 
meter's  registering  mechanisms  fail,  and 
the  PS  Form  3602-A  or  electronic 
equivalent  is  not  available,  the  Postal 
Service  will  not  grant  a  postage 
adjustment  without  other  valid 
.supporting  documentation. 

39  CFR  Part  111  Refierences 

DMMT  144.212.  redrafted  as  DMM  1*030.2.1, 

Procedures 
DM.M  P030.2.4.  Licensee  Responsibilities 
DMM  P030.3.7.  Transferring  and  Refunding 

Postage 
DMM  P030.3.8,  Postage  Adjustments. 

Misregistering  Meters 

39  CFR  Part  501  References 

DMMT  144.364,  redrafted  as  §  501.22(g). 

Distribution  controls. 
DMMT  144.383,  redrafted  as  §  501.22(h), 

Distribution  controls. 

C.  Meter  Licensing  Procedures 

Existing  postage  meter  licensing 
procedures  do  not  provide  sufficient 
information  on  the  applicant  and  the 
applicant's  business  for  adequate 
administration  of  the  meter  program. 
The  current  application  process  allows 
a  mailer  to  obtain  a  meter  prior  to 
obtaining  a  license,  and  without  any 
verification  by  the  Postal  Service  of 
information  provided  about  that 
licensee.  Improved  licensing  procedures 
will  provide  the  following  advantages: 

•  Applicant  Identification — Provides 
more  detailed  information  about  the 
applicant  prior  to  issuance  of  a  meter 
license  to  enable  the  Postal  Service  to 
identify  licensees  and  maintain 
centralized  records  of  approved 
licenses. 

•  Market  Analysis— Facilitates  the 
compilation  of  marketing  information  to 
aid  in  the  identification  and  assessment 
of  licensees'  needs  and  requirements. 

•  Automated  Tracking— Promotes 
data  capture  and  population  of  an 
automated  nationwide  meter  activity  to 
support  a  tracking  database. 

•  Continuous  Update — Allows 
implementation  of  mechanisms  to 
update  meter/licensee  information. 

The  Postal  Service  proposes  to  change 
meter  licensing  proceidures  to  require 


that  more  comprehensive  information 
be  provided  on  the  meter  application. 
This  information  will  be  verified 
concurrently  with  the  processing  of  the 
license  by  the  Postal  Ser\'ice.  The  Postal 
Service  goal  is  to  achieve  a  24-hour 
turnaround  for  applications 
electronically  transmitted  by  a  meter 
manufacturer.  Receiving  applications 
electronically  will  minimize  the  time 
required  to  process  a  license  application 
and  will  permit  the  Postal  Service  to 
verify  the  correctness  of  the  address 
information  contained  therein. 

The  Postal  Ser\'ice  is  working  with  all 
the  meter  manufacturers  to  develop  a 
system  to  facilitate  the  electronic 
collection  of  licen.see  application 
information  to  promote  efficiency  and 
minimize  application  processing  time. 
Applicants  will  still  have  the  option  to 
submit  an  application  directly  to  the 
post  office  where  they  intend  to  deposit 
metered  mail,  but  the  processing  will  be 
completed  at  a  Postal  Service  designated 
central  processing  center.  Applicants 
may  appeal  a  decision  denying  a  license 
in  accordance  with  DMM  P030.1.9. 

The  license  application  (shown  in 
Exhibit  B)  will  request  business  and 
mailing  profile  information  to  determine 
estimated  volume  and  type  of  mail  that 
will  be  metered  by  the  licensee.  To 
ensure  that  the  manufacturers  can 
maintain  control  of  meters  leased  to 
licensees  and  that  Postal  Service  records 
refiect  the  correct  location  of  these 
meters,  licensees  will  periodically  be 
sent  a  preprinted  document  reflecting 
the  license  and  meter  information 
currently  on  file  with  the  Postal  Service 
Licensees  will  be  responsibJe  for 
verifying,  updating,  and  returning  this 
information  to  the  Postal  Ser\'ice. 

39  CFR  Pari  111  References 

DMM  P030.1. 9.  Appeals 

DMM  P030.2.1.  Procedures 

DMM  P030.2.2.  Licensee  Agreement 

DMM  P030.2.3.  Refusing  to  Issue  a  Meter 

License 
DMM  F»030.2.4.  Licensee  Responsibilities 

39  CFR  Part  501  References 

DMMT  144.21.  redrafted  as  §  501.22(h), 

Distribution  controls. 
DMMT  144.355(a).  redrafted  as  §501. 22(r). 

Distribution  controls. 

D.  Performance  Regulations 

The  Postal  Service  is  aware  of 
instances  of  noncompliance  with 
current  control  regulations  by 
manufacturers.  For  example: 

•  Meters  have  been  shipped  or  leased 
to  customers  who  do  not  hold  a  valid 
license. 

•  Meters  have  been  supplied  to 
licensees  without  having  been  checked 
into  .service. 
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•  Meters  and  accountable  supplies 
have  been  found  stored  by  manufacturer 
branches  or  dealers  in  unsecured  areas. 

•  Manufactiuers  have  failed  to 
maintain  a  complete  rental  history  for 
meters,  and  they  have  failed  to  cancel 
leases  or  remove  meters  when 
instructed  to  do  so  by  the  Postal  Service. 

The  Postal  Service  proposes  that  any 
manufacturer  that  without  just  cause 
fails  to  conduct  or  adequately 
implement  the  performance  controls 
detailed  in  39  CFR  501.22  be  sub)ect  to 
an  administrative  sanction.  Specific 
sanctions  will  be  determined  on  a  case- 
by-case  basis  and  will  permit  the  Postal 
Service  to  collect  administrative  and 
investigative  costs,  as  well  as 
documented  revenue  losses  from  the 
licensee  or  user.  These  sanctions  will  be 
strictly  remedial  in  nature  to  collect 
costs  and/or  revenue  losses  (net  of  any 
amount  collected  from  the  meter  users) 
resulting  h'om  manufacturer 
noncompliance. 

39  Cnt  Part  501  References 

§  501. S,  Suspension  and  revocation  of 

authorization. 
DMMT  144.952,  redrafted  as  §  501.22, 

Distribution  controls. 
§  501.23,  Administrative  sanction. 

E.  Suspension  and  Revocation 

1.  Policy  and  Procedure 

Meter  manufacturers  must  be 
authorized  by  the  Postal  Service  to 
manufacture  and  distribute  postage 
meters.  Violation  of  Postal  Service  meter 
standards  by  a  manufacturer  can  result 
in  the  suspension  or  revocation  of  the 
manufacturer's  authority  to  manufacture 
and  distribute  meters.  Additionally,  if  a 
certain  meter  model  or  meter  class  is 
determined  to  possess  a  security 
weakness,  the  Postal  Service  may 
suspend  or  revoke  authorization  for  the 
manufacture  or  distribution  of  that 
meter  or  class  of  meter,  pending 
analysis  of  potential  security  flaws. 

The  Postal  Service  proposes  to  clarify 
procedures  pertaining  to  the  suspension 
and/or  revocation  of  a  manufacturer's 
authorization  to  manufacture  and 
distribute  postage  meters,  a  specific 
meter,  or  class  of  meter. 

Suspension  of  the  authority  to 
distribute  any  or  all  of  a  manufacturer's 
postage  meters  will  remain  in  effect  for 
up  to  90  days,  pending  analysis  of  the 
potential  security  flaws,  or,  in  the  case 
of  suspension  of  a  manufacturer's 
authorization  to  manufacture  and 
distribute  meters,  investigation  of  the 
specific  circumstances  and  violations,  to 
determine  whether  authorization  should 
be  revoked.  At  the  end  of  the  90-day 
period,  the  manager  of  MSD  may: 


•  Extend  the  suspension  in  order  to 
allow  more  time  for  investigation  or  to 
allow  the  manufacturer  to  correct  the 
problem. 

•  Make  a  determination  to  revoke 
authorization  to  manufacture  and/or 
distribute  a  manufacturer's  meters  in 
part  or  in  whole  or  approval  of  a  meter 
or  class  of  meters. 

•  Withdraw  the  suspension  based  on 
implementation  of  a  satisfactory 
solution  to  the  problem. 

2.  Manufacturer's  Authorization 

The  Postal  Service,  represented  by  the 
manager  of  MSD,  retains  the  right  to 
suspend  or  revoke  production  and/or 
distribution  of  any  or  all  of  a 
manufacturer's  meters  if  the 
manufacturer  engages  in  any  unlawful 
scheme  or  enterprise,  or  fails  to  comply 
with  Postal  Service  meter  standards.  In 
deciding  to  suspend  or  revoke  the 
manufacturer's  authorization  to 
manufacture  and  distribute  meters,  the 
manager  will  take  into  account  the 
nature  and  drcimistances  of  the 
violation,  whether  the  violation  was 
willful,  whether  the  manufacturer 
voluntarily  admitted  to  the  violation, 
whether  the  manufacturer  cooperated 
with  the  Postal  Service,  whether  the 
manufacturer  implemented  successful 
remedial  measures,  and  the 
manufacturer's  performance  history. 

The  manufacturer  will  be  issued  a 
written  notice  setting  forth  the  facts  of 
and  reasons  for  the  suspension  or 
revocation,  and  will  be  advised  of  the 
effective  date  of  the  suspension  or 
revocation  if  a  written  defense  is  not 
presented  within  30  calendar  days  of 
the  notice  (unless  a  shorter  time  frame 
is  deemed  necessary).  Except  in  cases  of 
willful  violation,  the  manufacturer  will 
be  given  an  opportunity  to  correct 
deficiencies  and  achieve  compliance 
with  all  requirements  within  a 
reasonable  time  limit,  as  determined  by 
the  manager  of  MSD.  The  manufacturer 
can  appeal  a  decision  susp>ending  or 
revoking  an  authorization  to 
manufacture  and  distribute  postage 
meters  to  the  manager  of  Customer 
Service  Support,  USPS  Headquarters. 

3.  Specific  Meters  or  Classes  of  Meters 

The  manager  of  MSD  may  also  order 
suspension  or  revocation  of  production 
and/or  distribution  of  a  manufacturer's 
specific  model  or  class  of  meter  if  such 
model  or  class  poses  an  imreasonable 
risk  to  postal  revenues.  The 
manufacturer  will  be  issued  a  written 
notice  setting  forth  the  facts  of  and 
reasons  for  the  decision  to  suspend  or 
revoke  authorization  to  manufacture 
and/or  distribute  a  specific  meter  or 
class  of  meter,  and  will  be  advised  of 


the  effective  date  if  a  written  defense  is 
not  presented  within  30  calendar  days 
of  the  notice  (unless  a  shorter  time 
frame  is  deemed  necessary).  The 
manufacturer  will  be  given  an 
opportunity  to  correct  deficiencies  and 
achieve  compliance  with  all 
requirements  within  a  reasonable  time 
limit,  as  determined  by  the  manager  of 
MSD.  The  manufacturer  can  appeal  the 
decision  to  the  manager  of  Customer 
Service  Support. 

39  CFR  Part  501  References 

§  501.5,  Suspension  and  revocation  of 

autborization. 
§  501.12,  Suspension  and  revocation  of 
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DMMT  144.933,  redrafted  as  §  501.9.  Security 
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F.  Installations  and  Withdrawals 

Meters  being  installed  into  service 
must  be  checked  in  and  meters  being 
withdrawn  from  service  must  be 
checked  out  by  a  Postal  Service 
representative.  Ciurently  there  are  no 
standardized  documentation  procedures 
to  record  the  entry  and  exit  of  meters 
from  service.  The  introduction  of  a 
standardized  reporting  process  will 
allow  for  greater  control  of  the  entry  and 
exit  of  meters  and  will  provide  an  audit 
trail  for  determining  the  assignment  of 
specific  postage  meters. 

The  Postal  Service  has  developed  a 
standardized  format  for  recording  the 
installation  and  withdrawal  of  postage 
meters  from  service.  PS  Form  3601-C, 
Postage  Meter  Installation,  Withdrawal, 
or  Replacement  (shown  in  Exhibit  C), 
will  be  used  to  record  pertinent 
information  regarding  meters  that  are 
introduced  or  withdrawn  from  service. 
To  install  or  withdraw  a  meter,  the 
manufacturer  will  be  required  to  present 
to  the  licensing  post  office  (or  the  Postal 
Service  representative  at  the 
manufacturer's  direct  distribution 
center)  the  postage  meter,  a  completed 
PS  Form  3601-C,  the  mailer's  license 
(PS  Form  3601-B),  and  a  copy  of  the 
licensee's  PS  Form  3602-A  (if  the  meter 
is  being  checked  out  of  service). 
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III.  Other  Issues 

A.  Taking  a  \4eter  Outside  the  United 
States 

Licensees  have  attempted  to  take 
postage  meters  outside  the  United  States 
for  purposes  of  preparing  mail  at  a 
foreign  location  and  entering  the  mail 
into  the  United  States.  This  presents  a 
security  problem  because  the  Postal 
Inspection  Service  does  not  have 
immediate  access  to  the  meter  when  it 
is  taken  outside  the  United  States,  its 
territories,  or  its  possessions.  The  Postal 
Service  has  advised  licensees 
individually  of  its  long-standing  policy 
that  meters  may  not  be  taken  outside  the 
United  States,  its  territories,  or  its 
possessions.  The  Postal  Service 
proposes  to  clarify  its  regulations 
accordingly.  Failure  to  comply  with  this 
standard  is  grounds  for  revocation  of  the 
licensee's  meter  license. 

39  CFR  Part  111  References 

DMM  P030.2.7,  Revocation  of  License 

B.  Licensee  Reporting  of  Faulty  or 
Defective  Meters 

Licensees  are  responsible  for 
reporting  misregistering  or  otherwise 
defective  meters  to  the  meter 
manufacturer.  If  a  meter's  printing  or 
recording  mechanism  is  faulty,  or  a 
meter  fails  to  lock  out  properly  when  all 
set  postage  has  been  metered,  and  the 
sum  of  the  two  register  values  (control 
total)  does  not  equal  the  control  total  on 
the  PS  Form  3602-A  at  the  time  of  the 
last  setting,  the  licensee  must  ensure 
that  the  meter  is  not  used.  The  licensee 
is  required  to  contact  the  meter 
manufacturer's  representative  in  order 
to  have  the  defective  meter  presented  at 
the  licensing  post  office  within  3 
business  days  to  have  the  meter  checked 
out  of  service.  ' 


39  CFR  Part  111  References 

DMM  P030.2.5,  redrafted  as  DMM  P030.2.6, 
Defective  Meters 

39  CFR  Part  501  References 

DMMT  144.225,  redrafted  as  §  501.22(h). 
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DMMT  144.361,  redrafted  as  §  501.22(h), 

Distribution  controls. 

C.  Quarterly  Meter  Reports 

Currently,  authorized  meter 
manufacturers  are  required  to  provide 
the  Postal  Service  with  a  computer 
magnetic  tape  listing  of  all  licensee 
meters  in  service,  at  the  close  of  each 
reporting  period,  in  a  Postal  Service 
designated  format.  The  Postal  Service 
proposes  to  expand  reporting 
requirements  so  that  each  record  must 
include  the  meter  serial  number  and 
model  number,  the  user's  name  and 
address,  and  the  ZIP  Code  and  finance 


number  of  the  licensing  post  office. 
Manufacturers  are  also  responsible  for 
reconciling  differences  wi5i  the  Postal 
Service,  which  result  from  meters  that 
are  not  on  Postal  Service  or 
manufacturer's  records.  Manufacturers 
are  required,  under  special 
circumstances,  to  provide  this  data  on  a 
more  frequent  basis  on  request  by  the 
Postal  Service. 
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DMMT  144.952(g),  redrafted  as  §501.22(j), 
Distribution  controls. 

D.  Postal  Service  Examination  of  Meters 

Current  meter  standards  require  non- 
CMRS  meters  not  reset  within  a  6- 
month  period  to  be  brought  to  the 
setting  or  licensing  post  office  for  an 
examination.  Similarly,  CMRS  meters 
must  be  examined  semiannually.  The 
Postal  Service  proposes  to  change  the 
examination  requirements  as  described 
in  the  following  two  paragraphs. 

A  non-CMRS  meter  not  reset  within  a 
3-month  period  must  be  presented  for 
examination  by  the  postal  facility  where 
it  is  regularly  set  or  examined.  CMRS 
meters  will  need  to  be  presented  for 
examination  only  annually  if  reset  at 
least  once  every  3-month  period.  Less 
frequent  examinations  of  CMRS  meters 
are  made  possible  by  the  added  security 
features  of  the  CMRS  resetting  process 
whereby  the  meter  resetting  company 
(MRC)  verifies  the  meter  serial  number, 
licensee's  account  number,  and  the 
meter's  ascending  and  descending 
register  readings  at  the  time  of  each 
setting,  in  effect,  this  verification  checks 
the  operational  integrity  of  the  meter. 
Manufacturers  must  report  all  CMRS 
meters  that  have  not  been  reset  during 
the  prior  quarter  to  the  Ucensing  post 
office,  and  they  must  contact  licensees 
to  instruct  them  to  present  their  meters 
for  examination  within  15  days  of  being 
notified  by  the  manufacturer.  Failure  to 
comply  with  this  standard  is  grounds 
for  revocation  of  the  licensee's  meter 
license. 

Information  collected  by  the  Postal 
Service  during  meter  licensee  focus 
groups  with  small,  medium,  and  large 
meter  users  suggests  that  most  meters 
are  set  on  a  quarterly  or  more  frequent 
basis.  Therefore,  although  examination 
requirements  imder  this  new  rule  are 
more  stringent  for  licensees  that  do  not 
have  their  meters  set  regularly,  the 
impact  on  licensees  should  be  minimal. 
Meters  that  are  not  set  or  examined  on 
a  frequent  basis  are  more  susceptible  to 
meter  tampering  without  detection 
because  the  Postal  Service  cannot  verify 
that  the  meters  are  operating  correctly 
and  have  not  been  tampered  with  to 
avoid  the  payment  of  postage. 
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DMMT  144.383,  redrafted  as  §  501.22(f). 
Distribution  controls. 

E.  Training  Media 

Postal  Service  training  publications 
and  security  guidelines  have  not  kept 
up  with  the  introduction  of  new  meter 
models,  changes  in  direct  distribution 
plans,  and  turnover  of  Postal  Service 
retail  clerks.  Manufacturers  have  more 
specialized  knowledge  and  expertise  in 
working  with  their  meters  than  Postal 
Service  employees.  Therefore,  the  Postal 
Service  is  clarifying  existing 
manufacturer  requirements  for 
providing  documentation  relating  to 
training  materials  and  operating 
instructions  for  their  meters. 

The  Postal  Service  proposes  that,  as  a 
condition  of  approval,  manufacturers 
are  responsible  for  providing  licensing 
post  offices  with  resetting  and 
inspection  media  for  their  meters  prior 
to  distribution.  The  contents  of  this 
media  must  include  an  explanation  of 
how  the  meter  is  reset  and  an 
explanation  of  any  special  or  unique 
features  of  the  meter.  The  manufacturer 
must  also  provide  a  training  video  for 
new  metering  products  that  includes  an 
explanation  of  how  the  device  is  reset 
as  well  as  recommended  methods  for 
detecting  evidence  of  tampering. 
Manufacturers  are  also  responsible  for 
ensuring  that  these  media  are  updated 
as  necessary  and  for  providing  the 
Postal  Service  with  additional  meter 
documentation  on  request. 

39  CFR  Part  501  References 

§  501.11(b),  Conditions  for  approval. 
§  501.11(c),  Conditions  for  approval. 

rV.  Computerized  Remote  Postage 
Meter  Resetting  System 

The  Computerized  Meter  Resetting 
System  (CMRS)  currently  involves  four 
entities:  the  authorized  meter 
manufacturer  that  offers  CMRS  service 
(meter  resetting  company  or  MRC),  a 
commercial  bank  providing  a  lockbox 
service,  a  trustee  bank,  and  the  Postal 
Service.  Licensee  payments  are  mailed 
to  the  commercial  bank  lockbox  account 
and  are  then  wire-transferred  to  the 
trustee  bank.  Each  business  dav,  the 
trustee  bank  wire-transfers  the  value  of 
the  previous  day's  meter  settings  to  the 
Postal  Service  fund  at  the  New  York 
Federal  Reserve  Bank.  Under  the  current 
financial  arrangement,  the  Postal 
Service  has  no  control  over  the 
investment  of  licensee  deposits  by  the 
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trustee  bank  or  the  movement  of  those 
funds. 

The  Postal  Service  proposes  changes 
to  the  current  fmancial  arrangement  to 
allow  the  Postal  Service  to  have  more 
direct  control  of  licensee  payments  and 
balances  within  CMRS.  With 
developments  in  banking  technology, 
there  is  no  valid  reason  for  retaining 
licensee  funds  in  commercial  bank  trust 
accounts  prior  to  transfer  to  the  U.S. 
Treasury  account  of  the  Postal  Service. 
The  practice  of  holding  funds  in  a 
commercial  account  exposes  customer 
funds  to  an  unnecessary  risk.  The  Postal 
Ser\ice  has  concluded  that  the 
commercial  bank  trust  account  is  not 
necessary  to  maintain  the  customer 
ser\'ice  provided  by  CMRS.  Proposed 
system  changes  will  involve  the 
following  adiustments: 

•  The  commercial  trustee  bank 
account  will  be  eliminated. 

•  All  advance  meter  resetting 
balances  will  be  wired  to  the  Postal 
Service  fund. 

•  All  future  licensee  trust  fund 
balances  will  be  maintained  in  the 
Postal  Ser\'ice  fund. 

•  The  commercial  lockbox  bank 
account  will  become  a  Postal  Service 
account. 

The  changes  are  likely  to  reduce 
substantially  expenditures  for  banking 
service  of  the  MRC,  especially  because 
payment  for  the  fees  of  the  lockbox  bank 
would  be  absorbed  by  the  Postal 
Service.  In  addition,  advances  are  costly 
and  time  consuming;  these  changes 
would  benefit  the  MRC  because  the 
number  of  advances  is  likely  to  decline 
owing  to  the  decline  in  mail  float. 
Moreover,  the  current  requirement  for 
the  posting  of  a  bond  by  the  MRC  is 
eliminated.  The  requirement  that 
manufacturers  have  on  deposit  1  day's 
average  resettings  would  be  amended  to 
the  manufactiu^r's  advantage.  If  the 
MRC  chooses  to  offer  adveuicement  of 
funds  to  licensees,  it  is  required  to 
maintain  a  deposit  with  the  Postal 
Service  equal  to  at  least  1  day's  average 
funds  advanced.  The  total  amount  of 


funds  advanced  to  licensees  on  any 
given  day  shall  not  exceed  the  amount 
the  manufacturer  has  on  deposit  with 
the  Postal  Service. 

The  Postal  Service  further  believes 
that  the  cash  management 
improvements  included  in  the  revised 
procedures  will  improve  service  for 
CMRS  licensees.  Upgrading  the  cash 
management  arrangements  to  reflect 
current  banking  technology  will  reduce 
significantly  the  amount  of  time 
licensees  must  have  their  funds 
remaining  idle  in  trust  accounts.  The 
requirement  for  at  least  three 
strategically  located  lockbox  bank 
collection,  processing,  and  clearing 
locations  will  reduce  mail-float  time 
and  the  length  of  time  before  meters  can 
be  reset.  Electronic  automated 
clearinghouse  (ACH)  debits/credits  and 
electronic  funds  transfer  (or  wire 
transfer)  are  to  be  offered  at  no  cost  to 
all  CMRS  licensees.  The  combination  of 
reduced  mail-float  time  and  the  addition 
of  electronic  payment  options  should 
reduce  the  need  for  licensee  fund 
advances  from  the  MRC.  These  changes 
should  reduce  fund  advance  fees  paid 
by  the  licensee  to  the  MRC.  Customer 
service  is  expected  to  improve  because 
the  amount  of  the  total  advance  deposits 
maintained  for  licensees  will  decline 
under  the  new  arrangements.  Moreover, 
because  the  total  cost  of  CMRS  to 
licensees,  including  interest  forgone  on 
their  funds,  will  be  reduced,  the  Postal 
Service  believes  that  more  licensees  will 
take  advantage  of  the  service. 

These  improvements  also  lessen  the 
risk  to  funds  on  deposit  for  postage. 
Because  there  is  no  longer  a  commercial 
bank  trustee  holding  those  deposits, 
they  could  be  on  deposit  in  the  Postal 
Service  fund.  The  funds  in  the  Postal 
Service  fund  would  be  backed  in  full 
faith  and  credit  by  U.S.  Treasury 
securities,  whereas  that  is  not  always 
the  case  with  investments  by  a 
commercial  bank  trustee. 

39  CFR  Part  111  References 
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DMMT  144.38,  redrafted  as  §  501.28, 

Computerized  remote  postage  meter 
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DMMT  144.97.  redrafted  as  §  501.28. 

Computerized  remote  {x>stage  meter 

resetting. 

In  addition  to  the  substantive  changes 
concerning  manufacture,  distribution, 
and  use  of  meters  discussed  above,  the 
Postal  Service  also  intends  to  reorganize 
and  renumber  standards  pertaining  to 
the  use,  manufacture,  and  distribution 
of  meters.  Currently,  standards  generally 
pertaining  to  the  manufacture  and 
distribution  of  meters  are  set  forth  in  the 
Domestic  Mail  Manual  Transition  Book 
(see  58  PR  34887  (June  30, 1993)  and  59 
PR  31655  (June  20,  1994)),  while 
standards  generally  pertaining  to  the  use 
of  meters  are  published  in  the  Domestic 
Mail  Manual.  The  Postal  Service 
proposes  to  renumber  and  publish  the 
former  as  amended  as  39  CFR  part  501. 
Part  144  of  the  Domestic  Mail  Manual 
Transition  Book  would  accordingly  be 
rescinded  with  the  exception  of 
§§144.312,  144.313.  144.341.  144.342. 
144.344. 144.345,  144.346,  144.347. 
144.348,  144.349,  144.35.  144.363, 
144.37. 144.382(b).  144.383(b), 
144.383(c).  144.383(d).  144.384.  144.53, 
144.54.  144.61,  144.62, 144.63,  144.64, 
144.fc5,  and  144.7.  These  sections 
generally  contain  internal  instructions 
for  postal  employees  and  are  to  be 
amended  and  published  in  an  internal 
handbook  following  publication  of  final 
rules  in  connection  with  this 
rulemaking.  Domestic  Mail  Manual 
standards  generally  governing  the  use  of 
meters  would  be  published  as  revised 
below.  Editorial  changes  to  the 
proposed  standards  are  not  intended  to 
create  any  substantive  change.  The 
following  charts  show  the  proposed 
changes  to  39  CFR  parts  111  and  501 
and  cross-references  previous 
regulations. 
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tditorial  changes.  Authorized  manufacturer  names 

and  addresses  would  be  updated. 

bditonal  changes.  ' 


None. 


1 .0,  Meter  Documentation,  and  1 .9,  Markings  and — 
Endorsements,  would  be  combined  into  one  section 
and  renumbered  as  1 .8,  Meter  Documentation. 
Markings,  and  Endorsements. 


New  1 .9,  Appeals,  would  be  added  to  specify  appeal 
procedures  for  licensees  and  applicants. 
None.  ' 


Would  be  modified  to  include  electronic  transmission 
of  license  applications  by  the  manufacturer.  Would 
require  all  licenses  to  be  processed  at  a  central 
processing  location. 


■d.<i  would  be  renamed  from  customer  Agreement  to 
Licensee  Agreement.   Portions  of  2.7  would  be 
incorporated  into  2.2,  and  clarify  restrictions  regarding 
taking  meters  out  of  the  United  States. 


^•3  bditonal  changes. 


would  require  use  of  Postal  iJervlce  (PS)  l-orm  3602- 
A.  Examination  requirements  reference  III.D  above. 
License  revocation  for  failure  to  comply  with 
examination  requirenr>ents.   Modifications  to  licensing 
procedures.   Reporting  of  malfunctioning  meters. 
Labeling  requirements. 

New  2.5,  Custody  ot  Suspect  Meters,  would  be  added 
concerning  postal  inspectors  authority  for  on-site  visits 
and  withdrawing  suspect  meters.  Reference  I.C  above, 
lo  De  renamed  trom  Haulty  Pnnting  or  Recording  to — 
Defective  Meters.  Changes  procedures  when  a 
meter's  registers  are  faulty  or  defective. 
Manufacturers  required  to  check  meters  out  of  sen/ice 
with  a  specific  time  frame  and  provide  a  replacement 
meter. 

if.b,  Place  of  Mailing,  would  be  incorporated  Into 

p-7(e).  Revocation  of  License. 

'Would  add  removing  meter  from  the  United  States  as 

grounds  for  license  revocation 

New  ;^.e.  Missing  Meters,  would  be  added  concerning 

[^PO^'"g  requirements  for  missing  meters. 

New  2.9,  Returning  Meters,  would  be  added  to  specify 

the  procedures  for  returning  meters  to  the 

manufacturer  whenever  the  meter  is  defective  or  no 

longer  wanted  by  the  licensee. 


None. 


Would  require  use  of  new  P^  horm  3601-C  for  meter 

installations,  withdrawals,  or  replacements. 

Editorial  changes.  " — 
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3.3 

3.3 

Editorial  changes. 

3.4 

3.4 

Would  be  renamed  from  Alternate  Locations  to 
Alternative  Meter  Setting  Location.   Editorial  changes. 

3.5 

3.6 

Would  be  renumbered. 

3.6 

3.6,  Manufacturer  Withdrawal,  would  be  moved  to  39 
CFR  501.22(g)  and  501.22(i). 

3.7 

3.5 

Renumbered. 

3.8 

3.7 

Renumbered. 

3.6 

New  3.8.  Postage  Adjustments,  Misregistering  Meters. 
Requirements  would  be  expanded  to  include  new 
procedures  for  processing  refunds  for  defective 
meters. 

3.d 

3.8 

3.9,  Manufacturer's  Statement,  would  be  incorporated 
into  3.8,  Postage  Adjustments.  Misregistering  Meters. 

3.10 

3.9 

3.10,  CMRS,  would  be  renamed  and  renumbered  as 
3.9.  Computerized  Meter  Resetting  System. 
Requirement  added  for  use  of  PS  Form  3601 -C,  Meter 
Installation,  Withdrawal,  or  Replacement. 

3.11 

3.10 

3.11,  Postage  Transfer,  would  be  renamed  and 
renumbered  as  3.10.  Postage  Transfer  for  CMRS. 

Editorial  changes. 

3.12 

3.11 

3.12.  Periodic  Examination,  would  be  renamed  and 
renumbered  as  3.11,  Periodic  Examination  of  CMRS 
Meters.   Examination  requirements  to  be  revised  as 
discussed  in  III.D  above. 

3.13 

3.12 

3.13,  Resetting  CMRS  Meters,  would  be  renamed  and 
renumbered  as  3.12,  Resetting  CMRS  Meters. 
Requirements  changed,  reference  IV  above. 

3.13 

New  3.13,  CMRS  Refunds,  would  outline  CMRS 
refund  procedures  as  discussed  in  IV  above. 

4.0 

4.0 

None. 

4.1 

4.1 

Editonal  changes. 

4.2,  4.3.  4.4,  4.5, 
4.6,  4.7.  4.8,  4.9, 
4.10.  4.11.4.12. 
4.13.  4.14.  5.0. 
5.1,  5.2.  5.3.  5.4 

4.2,  4.3,  4.4.  4.5. 
4.6,  4.7.  4.8.  4.9, 
4.10,  4.11.  4.12. 
4.13.4.14.  5.0. 
5.1.  5.2.  5.3.  5  4 

None. 

60 

6.0 

Would  state  that  manufacturer  requirements  relating  to 
the  manufacture  and  distribution  of  meters  are 
published  in  39  CFR  501. 

6.1 

Section  would  be  eliminated  and  requirements  moved 
to  39  CFR  501.1  and  501.2. 

6.2 

Section  would  be  eliminated  and  requirements  moved 
t:  39  CFR  501.3. 

6.3 

Sectiop.  would  be  eliminated  and  requirements  moved 
to  39  CFR  501.5. 

64 

Section  would  be  eliminated  and  requirements  moved 
to  39  CFR  501.5. 

6.5 

6.0 

Section  would  be  eliminated  and  requirements  moved 
to  6  0 
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ismxr 


^M.^i,  i44.gi? 

144.911 


144.915 


144.913. 
144.914 


144.92 


144.931 


144.932 
144.935 


39  CFR  Part 

5Gl 


sM 


144.933, 
144.935 


144.936, 
144.937 
144.913, 
144.914 


144.941 


144.934, 
144.942 


144.943 


144.944 


144.945 
144.946 


144.951 

144.21,144.225. 

,    144.343, 

'  144.355a, 

144.36,  144.361 

144.383, 

144.952, 

144.963 


144.96 


144.962 


I44.d52f, 

144.963 
144.964 


■3OTT" 


501.3 


501.4 
501.5 


None. 


Changes  and  Notations 


Would  be  moved  and  combined  with  DMM  P030.6.0. 


Editorial  changes. 


Would  be  moved  and  combined  with  DMM  P030.6.0. 


501.6 
"5UTT 


501.9 


501.10 


501.11 


501.12 


501.13 

561. 14 


501.15 
5d1.16 


New  39  CFH  501.4,  Burden  of  proof  standard,  would 
clarify  burden  of  proof  standard. 
Parts  ot  DMWT  144.913  and  144.914  would  be  moved, 
clarified,  and  expanded  as  discussed  in  ILE  atx)ve. 


Would  be  moved  from  DMMT  144.92. 


Editorial  changes. 


Would  be  moved  from  DMMT  144.92. 


Harts  of  DMMT  144.935,  Approval,  would  be  moved, 
redrafted,  and  renamed  as  39  CFR  501.9.  Security 
testing 


DMMT  144.933  and  parts  of  DMMT  144.935, 
Approval,  would  be  moved,  redrafted,  and  renamed  as 
39  CFR  501.10,  Meter  approval. 


Would  be  moved  fiom  DMMT  144.936  and  expanded 
as  discussed  in  IILE  above. 


Parts  ot  DMMT  144.913  and  144.914  would  be  moved 
and  expanded  as  discussed  in  II. E  above. 


New  39  CFR  501.13,  Reporting,  would  specify 
manufacturer  reporting  requirements  as  discussed  in 
LA  above. 


New  39  CFR  501.14,  Administrative  sanction  on 
reporting,  would  specify  sanctions  for  noncompliance 
with  manufacturer  reporting  requirements  as  discussed 
In  LA  above. 


Would  be  moved  from  DMMT  144.941. 


501.17 
501.18 


501.19 
501.20 


501.21 
561.2^ 


501.23 


501.24 
501 .2S 


501.26 


501.27 


DMMT  144.934  and  144.942  would  be  combined, 
renamed,  and  renumbered. 


Would  be  nx)ved  from  DMMT  144.943. 
Would  be  nrwved  from  DMMT  144.944. 


Would  be  moved  from  DMMT  144.945. 

DMMT  144.946  would  be  moved,  renumbered,  and 

expanded  as  discussed  in  I.F  atx>ve. 


Would  be  moved  from  DMMT  144.951.  ~ 

DMMT  144.952  would  be  moved,  renumbered,  and 
expanded  as  discussed  in  I.C,  LD,  I.E.  LG,  ILF,  III.B, 
and  lil.D  above. 


New  39  CFR  501.23,  Administrative  sanction,  would 
specify  manufacturer  sanctions  for  failure  to  comply 
with  meter  standards  as  discussed  in  II. D  above. 


Would  be  moved  from  DMMT  144.96. 


DMMT  144.962  would  be  moved,  renumbered,  and 
expanded  as  discussed  in  LB  above. 
DMMT  144.963  would  be  moved,  renumbered,  and 
expanded  as  discussed  in  LD  above. 


Would  be  moved  from  DMMT  144.964. 
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144.97,  144971. 
144.972. 
144.973. 
144.974, 
144975 
144.976 
144.377 

501  28 

DMMT  144.97.  144.371.  144.373.  144.974.  144.9?5. 
144.976.  and  144.977  wouJd  be  moved,  combined, 
renumbered,  and  expanded  as  discussed  in  IV  above 

144  98 

501  29 

Would  be  moved  from  DMMT  144.98. 
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List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

Accordingly,  although  exempt  from 
the  notice  and  comment  requirements  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553(b),  (cj)  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  public  comment 
on  the  following  proposed  amendments 
to  the  Domestic  Mail  Manual  (DMM), 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  111. 

PARTI  11_[AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101, 
401.  403.  404.  3001-3011,  3201-3219,  3403- 
3406,  3621.  3626,  5001. 

2.  Revise  the  following  sections  of  the 
DMM  as  noted  below: 

P030    Postage  Meters  and  Meter 
Stamps 


INFOf 


JO    BASIC  INFORMATION 

1.1  Description  of  Meters 

Postage  meters  print  one  or  more 
denominations  of  postage.  Their 
mechanisms  print  postage  and  display 
the  amount  of  postage  used  and 
remaining.  The  meter  locks  when  no 
postage  or  minimal  postage  remains, 
and  it  generally  must  be  brought  to  the 
licensing  post  office  to  be  reset  by 
payment  for  additional  postage. 
Avoiding  the  pajTnent  of  postage  by 
misusing  a  meter  is  punishable  by  law. 

1.2  Meter  Manufacturers 

Postage  meters  are  available  only  by 
lease  from  authorized  manufacturers. 
The  USPS  holds  manufacturers 
responsible  for  the  control,  operation, 
maintenance,  and  replacement,  when 
necessary,  of  thedr  meters.  The  following 
manufacturers  are  authorized  to  lease 
meters: 

ASCOM  HASLER  MAILING  SYSTEMS 

INC  I 

19  FOREST  PKY' 
SHELTON  CT  06484-0903 
FRANCOTYP-POSTALL\  INC 
1980  UNIVERSITY  LN 
LISLE  IL  60532-2152 
FRIDEN  NEOPOST 
30955  HUNTWCXDD 
HAYWARD  CA  94544-7005 
PITNEY  BOWES  INC 
1  ELMCROFT  RD 
STAMFORD  CT  06926-0700 

1.3    Possession 

No  one  other  than  an  authorized 
manufacturer  may  possess  a  postage 
meter  without  a  valid  USPS  postage 


meter  license  and  a  rental  agreement 
with  the  meter  manufacturer  and  until 
the  USPS  sets,  seals  (if  applicable),  and 
checks  it  into  service.  Other  parties  in 
possession  of  a  postage  meter  must 
immediately  surrender  it  to  the 
manufacturer  or  USPS. 


1.8  Meter  Documentation,  Markings, 
and  Endorsements 

Unless  excepted  by  standard,  a 
mailing  bearing  meter  stamp  postage 
must  be  accompanied  by  documentation 
meeting  the  basic  standards  in  P012  if 
the  mailing  contains  nonidentical- 
weight  pieces  or  pieces  without  the  full 
correct  postage  at  the  applicable  rate. 
Each  mailpiece  bearing  meter  postage 
must  show  the  markings  and 
endorsements  required  for  the  rate 
claimed  or  special  services  reque.sted. 

1.9  Appeals 

Applicants  who  have  been  refused  a 
meter  license,  or  licensees  who  have 
had  a  license  revoked,  may  file  a  written 
appeal  with  the  manager  of  Mailing 
Systems  Development  within  10 
calendar  days  of  receipt  of  the  decision. 
Licensees  who  are  appealing  decisions 
on  postage  adjustments  may  file  their 
appeals  with  the  same  official,  and  must 
do  so  within  60  days  of  the  date  that  the 
postage  recommendation  was  submitted 
to  the  USPS  by  the  manufacturer. 

2.0  METER  UCENSE 

2.1  Procedures 

An  applicant  wanting  to  be  licensed 
to  lease  and  use  a  postage  meter  must 
provide  an  original  signed  Form  3601- 
A  to  the  post  office  where  the  applicant 
intends  to  deposit  metered  mail,  or  a 
meter  manufacturer  may,  on  behalf  of 
the  applicant,  electronically  transmit 
the  information  requested  on  the  Form 
3601-A  to  the  designated  USPS  license 
application  central  processing  center  in 
a  USPS-specified  format.  A  single 
license  covers  all  meters  licensed  to  the 
same  party  by  the  same  post  office,  but 
a  separate  application  must  be 
submitted  for  each  post  office  where  the 
applicant  wants  to  deposit  metered 
mail.  There  is  no  fee  for  this  application 
and  license.  After  approving-an 
application,  the  USPS  issues  a  license 
(Form  3601-B)  and  one  Form  3602-A 
for  each  meter  checked  into  service.  In 
those  instances  where  a  meter 
manufacturer  transmitted  the 
application  on  behalf  of  the  applicant, 
the  manufacturer  is  notified  by  the 
USPS  when  a  license  is  issued. 


2.2  Licensee  Agreement 

By  submitting  an  application,  the 
licensee  agrees  that  the  license  may  be 
revoked  immediately  and  the  meter 
removed  by  the  manufacturer  or  the 
USPS  if  the  meter  is  used  in  any 
fraudulent  or  unlawful  scheme  or 
enterprise,  if  the  meter  is  not  used 
during  any  12  consecutive  months,  if 
the  licensee  fails  to  exercise  sufficient 
control  of  the  meter  or  fails  to  comply 
with  the  standards  for  meter  care  or  use, 
or  if  a  meter  is  taken  outside  the  United 
States,  or  its  territories,  or  its 
possessions  (without  specific  written 
permission  by  the  manager  of  Mailing 
Systems  Development,  USPS 
Headquarters). 

2.3  Refusing  to  Issue  a  Meter  License 

The  USPS  may  refuse  to  issue  a  meter 
license  if  the  applicant  submitted  false 
or  fictitious  information  on  the  licen.se 
application;  if,  within  5  years  preceding 
submission  of  the  application,  the 
applicant  violated  any  standard  for  the 
care  or  use  of  a  meter  that  resulted  in 
the  revocation  of  that  applicant's  meter 
license:  or  if  there  is  sufficient  reason  to 
believe  that  the  meter  is  to  be  used  in 
violation  of  the  applicable  standards. 
When  an  application  for  a  license  to 
lease  and  use  postage  meters  is  refused, 
the  USPS  notifies  the  licensee  of  the 
reason  in  writing.  If  the  license 
application  was  electronically 
transmitted  to  the  USPS  by  a 
manufacturer  on  behalf  of  the  applicant, 
the  applicable  manufacturer  is  notified 
of  the  refusal  by  the  USPS.  An  applicant 
who  is  refused  a  meter  license  may 
appeal  the  decision  according  to  the 
procedures  in  1.9. 

2.4  Licensee  Responsibilities 

The  meter  licensee's  responsibilities 
include: 

a.  After  delivery  to  a  licensee,  a  meter 
must  be  kept  in  the  licensee's  custody 
until  it  is  returned  to  the  authorized 
manufacturer  or  the  licensing  po.st 
office. 

b.  Each  day  of  operation,  the  licensee 
must  record  the  readings  of  the 
ascending  and  descending  registers  on 
Form  3602-A  (except  that  licensees 
using  metering  systems  that  record  these 
readings  electronically  may  use  system- 
generated  printed  records  of  the 
preceding  12  months  of  meter  activity  as 
a  substitute  for  manual  entry  of  daily 
readings  on  Form  3602-A).  These 
records  must  be  available  for  inspection 
to  the  USPS  on  request.  The  licensee 
must  bring  Form  3e02-A  to  the  post 
office  when  the  meter  is  reset  or 
examined. 

c.  Meters  in  the  licensee's  custody 
and  records  on  meter  transactions  must 
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be  immediately  available  for  review  and 
audit  on  request  by  the  USPS  or  the 
meter  manufacturer. 

d.  Meiers  not  reset  within  a  3-month 
period  must  be  presented  with  Form 
3602-A  for  examination  at  the  licensing 
post  office.  Remote-set  meters  that  are 
reset  at  least  once  every  3  months  need 
be  presented  for  examination  only 
annually.  Failure  to  present  a  meter  for 
examination  on  a  timely  basis  following 
notification  may  result  in  revocation  of 
the  licensee's  authorization  to  lease  and 
use  postage  meters. 

e.  A  licensee  must  immediately  notify 
the  licensing  post  office  and 
manufacturer's  representative  of  any 
changes  in  the  licensee's  name,  address, 
or  telephone  number,  or  the  location  of 
the  meterfs).  or  any  other  information 
contained  on  the  original  Form  3601-A. 
The  USPS  thereafter  issues  a  modified 
meter  license  reflecting  the  updated 
information.  Licensees  must  verify  and 
update  their  license  information  on  a 
periodic  basis  as  well  as  following  any 
event  that  would  indicate  the  need  to 
update  this  information  immediately 
(e.g..  billings  returned  to  a  meter 
manufacturer  or  failure  of  the 
manufacturer  to  locate  the  meter  for 
inspection). 

f.  The  licensee  must  report  a 

■)  misregistering  or  otherwise  defective 
meter  to  the  manufacturer  according  to 
2.9  and  must  ensure  that  the  meter  is 
ndt  used. 

g.  Licensees  must  ensure  that  the 
cautionary  and  barcode  labels  placed  on 
each  meter  prior  to  its  being  placed  into 
service  are  not  removed  while  the  meter 
is  in  the  licensee's  possession.  The 
cautionary  label  provides  the  meter  user 
with  basic  reminders  on  leasing,  meter 
movement,  and  misuse.  The  barcode 
label  contains  a  barcoded  representation 
of  the  meter  serial  number.  Meters 
without  the  required  labels  may  not !» 
che<:ked  into  service. 

2.5    Cu.stody  of  Suspect  Meters 

Postal  inspectors  are  authorized  to 
conduct  unannounced  on-site 
examinations  of  meters  reasonably 
suspected  of  being  manipulated  or 
otherwise  defective.  An  inspector  may 
al.so  immediately  withdraw  a  susf)ei:t 
meter  from  service  for  physical  and/or 
laboratory  examination.  The  inspector 
issues  a  receipt  for  the  meter  to  the 
licen.see  and  forwards  a  copy  to  tht- 
maiuifacturer  and  may  assist  in 
obtaining  a  replacement  meter  fronj  ttie 
meter  manufacturer.  Advance  notice  to 
the  manufacturer  that  a  meter  is  to  be 
inspected  may  be  provided  by  the 
Inspection  Ser\ice  where  possible. 
Except  where  there  is  reason  to  believe 
that  the  meter  has  been  fraudulently  set 


with  postage,  existing  postage  in  the 
meter  to  be  examined  is  transferred  to 
the  replacement  meter. 

2.6  De  fecti  ve  Meters 

The  manufecturer  must  pick  up  a 
defective  meter  and  present  it  to  the 
licensing  post  office  to  be  checked  out 
of  service  within  3  business  days  of 
being  notified  by  the  licensee  under  2.9. 
A  faulty  meter  must  not  be  used  under 
any  circumstances,  and  it  must  be 
removed  from  service  when  presented 
to  the  licensing  post  office.  The 
manufacturer  will  provide  a 
replacement  meter. 

2.7  Revocation  of  License 

The  USPS  notifies  the  licensee  in 
writing  if  the  meter  lic-en!;e  is  to  be 
revoked,  providing  the  reasons.  In 
addition,  the  USPS  notifies  the 
licensee's  meter  manufacturer  of  the 
revocation  so  that  the  manufacturer  can 
cancel  the  lease  agreement  and  remove 
the  meter  from  service.  Revoc;ation  is 
effective  10  days  thereafter  unless, 
within  that  time,  the  licensee  appeals 
the  de<:ision  according  to  the  procedures 
in  1.9.  A  license  is  subject  to  revo<-.alion 
for  any  of  these  reasons: 

a.  A  meter  is  used  for  any  illegal 
scheme  or  enterprise. 

b.  The  license  or  licensee's  meters  are 
not  used  for  12  consecutive  months. 

c.  Any  failure  to  exercise  sufficient 
control  of  a  meter  or  failure  to  comply 
with  the  .standards  for  its  care  or  use. 

d.  The  meter  is  kept  or  used  outside 
the  boundaries  of  the  United  States  or 
those  U.S.  territories  and  possessions 
where  the  USPS  operates  (except  as 
specified  in  2.2). 

e.  Mail  is  deposited  at  other  than  the 
lit;ensing  post  office  (except  as 
permitted  by  5.0  or  D072). 

2  8     Missing  Meters 

The  licen.see  mu.st  inunediately  report 
to  the  lic-ensing  postmaster  and  the 
manufacturer  the  loss  or  theft  of  any 
meter  or  the  recovery  of  any  mis.^ng 
meter.  Reports  must  include  the  meter 
model  and  serial  number;  the  date, 
lo<:ation.  and  details  of  the  loss,  theft,  or 
recovery:  and  a  copy  of  the  police 
report,  when  applicable. 

2.9    Returning  Meters 

After  a  meter  is  delivered  to  a 
licensee,  the  meter  must  be  kept  in  the 
licensee's  custody  until  returned  to  the 
authorized  manufacturer  or  licensing 
post  office.  Licensees  with  a  faulty 
misregistering  meter,  or  licensees  no 
longer  wanting  to  retain  a  meter,  mu.st 
notify  the  meter  manufacturer's 
representative  of  any  meters  that  are  to 
be  returned  to  the  licensing  post  office 


to  be  checked  out  of  service.  Meteis 
must  be  shipped  by  registered  mail 
unless  specific  written  permission  is 
given  to  ship  meters  otherwise  by  the 
manager  of  MSD,  USPS  Headquarters. 

3.0  SETTING  METERS 

3.1  Initial  Setting 

Before  delivery  to  the  licensee,  the 
manufacturer  must  take  a  meter  to  be 
set,  .sealed  (if  applicable),  and  checked 
into  service  by  the  post  office  where  it 
is  to  he  regularly  set  or  examined, 
unless  the  meter  is  serviced  through  the 
on-site  meter-setting  program  described 
in  3.5.  Tlie  meter  manufacturer  nuist 
present  the  postal  representative  with 
the  meter  and  a  completed  Form  3601- 
C  when  (iiecking  a  meter  into  service. 

3.2  Licensee  Relocation 

If  a  licensee  changes  the  post  office 
where  metered  mail  is  to  be  deposited, 
the  meter  must  be  checked  out  of 
.service  by  the  licensing  post  offit:e.  Thaf 
meter  or  another  meter  must  be  licensed 
at  the  new  po.sf  office  l)efore  it  is  reset 
or  initial  settings  are  made.  For  this 
standard,  a  post  office  includes  all 
.subordinate  branches  and  stations  of  the 
licensing  post  office. 

3.3  Location  of  Setting 

Except  as  provided  under  3.4  or  3.5, 
meter  settings  must  be  performed  at  the 
licensing  post  office.  Meters  may  not  be 
set  at  contract  stations  and  brandies. 

Remote-set  postage  meters  are  subject 
to  3.10  through  3.13  and  related 
.standards. 

3.4  Alternative  Meter  Setting  Location 

The  postmaster  serving  a  licen.see's 
location  may  set  a  meter  used  to  pay 
postage  on  mail  presented  at  another 
post  offi(.e,  subject  to  these  conditions: 

a.  The  licen.see  must  obtain  a  meter 
licen.se  from  the  post  office  where  the 
mailing  is  to  be  deposited,  and  must 
present  it  to  the  licensee's  local  post 
office  with  the  meter  and  P'orm  3fiU2-A 
(or  electronic  equivalent)  for  setting. 

b.  The  postma-i-k  die  must  show  tlie 
name  of  the  post  office  of  mailing 
(licensing  post  office). 

c.  A  .separate  meter  must  Ihj  used  for 
mailings  made  at  each  po.st  office. 

d.  Mail  matter  .sent  to  another  post 
office  for  mailing  must  be  .shipped  on 
private  transportation,  to  be  deposited  at 
the  time  and  place  designated  by  the 
postmaster.  It  may  not  be  consigned  lo 
the  USPS  in  bulk  by  freight.  expre.ss.  or 
other  carrier.  The  USPS  has  no 
responsibility  for  the  metered  matter 
before  it  is  accepted  in  the  mail. 

e.  When  a  meter  is  no  longer  used,  the 
licensee  must  return  tfje  meter  to  the 
manufacturer's  representative  or 


licensing  post  office  to  have  it  checked 
out  of  service. 

3.5  On-Site  Meter-Setting  Program 

The  on-site  meter-setting  program 
allows  USPS  employees  to  set  or 
examine  postage  meters  at  a  licensee's 
place  of  business  within  the  area  served 
by  the  licensing  post  office.  Only  meters 
of  licensees  participating  in  the  program 
are  set  or  examined  at  that  location.  The 
program  also  provides  for  checking 
meters  into  or  out  of  service  at  the  meter 
manufacturer's  branch  offices,  including 
meters  set  for  use  at  another  post  office. 
A  fee  is  charged  for  each  meter  set, 
examined,  or  checked  into  or  out  of 
service  at  a  licensee's  place  of  business 
or  at  a  manufacturer's  offices,  unless  a 
USPS  employee  (qualified  to  set  postage 
meters)  is  regularly  assigned  to  that 
licensee's  location  for  postal 
administrative  duties.  Licensees  must 
pay  on-site  setting  or  examination  fees 
and  postage  by  check  or  advance 
deposit  account  at  the  time  of  the  setting 
or  examination.  For  fees,  see  R900. 

3.6  Payment  for  Postage 

Payment  must  be  made  for  postage 
when  the  meter  is  set.  Payment  may  be 
in  cash  or  by  check,  money  order,  or 
withdrawal  from  an  advance  deposit 
account  established  with  the  post  office. 
Advance  deposit  accounts  may  be 
established  when  the  licensee's  monthly 
metered  postage  is  $500  or  more. 
Payment  by  check  or  advance  deposit 
account  is  subject  to  USPS  standards 
and  procedures. 

3.7  Transferring  and  Refunding 
Postage 

Upon  verification  by  the  USPS, 
unused  postage  in  a  meter  being 
checked  out  of  service  may  be 
transferred  to  another  of  the  licensee's 
meters  licensed  at  the  same  post  office, 
or  the  licensee  may  request  a  refund, 
which  may  include  a  refund  for  unused 
meter  stamps  according  to  applicable 
standards.  The  meter  and  the  Form 
3602-A  or  system-generated  register 
documentation  must  be  examined  by 
the  USPS  before  a  refund  or  credit  is 
initiated  for  unused  postage  or 
additional  postage  is  collected,  based  on 
what  is  found,    f 

3.8  Postage  Adjustments. 
Misregistering  Meters 

To  request  a  postage  adjustment  for  a 
faulty  misregistering  meter,  the  licensee 
must  present  the  meter  and  the 
licensee's  Form  3602-A  to  the 
manufacturer.  After  examining  a  meter 
checked  out  of  service  for  apparent 
faulty  operation  affiecting  registration, 
the  manufacturer  must  furnish  a  report 


explaining  the  malfunction  to  the 
licensing  post  office.  That  report  must 
include  all  applicable  meter 
documentation  (including  a  copy  of  the 
licensee's  Form  3602-A  and  the 
licensee's  Form  3610  provided  by  the 
USPS),  and  a  recommendation  about  the 
appropriate  postage  adjustment.  If  the 
electronic  redundant  memory  data,  as 
examined  by  the  manufacturer,  is 
inconclusive  about  the  appropriate 
postage  adjustment,  the  manufacturer 
must  include  an  analysis  of  the 
licensee's  recent  mailing  history 
supporting  the  recommended  postage 
adjustment.  In  the  absence  of  a 
completed  Form  3602-A,  the  licensee 
must  submit  some  other  reliable 
evidence  showing  that  a  postage 
adjustment  is  warranted.  A  licensee  may 
appeal  a  postage  adjustment  according 
to  the  procedures  in  1.9. 

3.9  Computerized  Meter  Resetting 
System 

The  Computerized  Meter  Resetting 
System  (CMRS)  allows  certain  postage 
meters  to  be  reset  electronically  at  the 
licensee's  place  of  business.  CMRS 
meters  must  be  set  at  the  licensee's 
place  of  business,  except  under  3.11. 
Before  delivery  to  the  licensee,  the 
manufacturer  must  bring  the  meter  and 
a  completed  Form  3601-C  to  the 
licensing  post  office  to  have  it  checked 
into  service,  unless  the  meter  is  initially 
checked  into  .service  at  the 
manufacturer's  office  under  3.5. 

3.10  Postage  Transfer  for  CMRS  Meters 

No  postage  is  set  by  the  licensing  post 
office  unless  a  CMRS  meter  is  checked 
out  of  service  and  the  unused  postage  in 
it  is  transferred  to  another  CMRS  meter 
leased  by  the  same  licensee  for  use  at 
the  same  post  office. 

3.11  Periodic  Examination  of  CMRS 
Meters 

CMRS  meters  must  either  be  reset  or    . 
examined  every  3  months.  CMRS  meters 
set  at  least  once  every  3  months  need  be 
presented  only  annually  for 
examination  by  a  USPS  employee.  The 
licensee  must  bring  a  CMRS  meter  and 
applicable  Form  3602-A  to  the  licensing 
post  office  when  notified  by  the 
manufacturer  that  an  examination  is 
required.  Licensees  who  do  not  comply 
with  examination  requirements  may  not 
reset  their  meters  via  CMRS.  Failure  to 
have  a  meter  examined  on  notification 
can  result  in  revocation  of  the  licensee's 
meter  hcense. 

3.12  Resetting  CMRS  Meters 

The  following  steps  must  be  taken  to 
reset  a  CMRS  meter: 


a.  The  licensee's  account  must  have 
sufficient  funds  to  cover  the  desired 
postage  increment  or  the  manufacturer 
must  agree  to  advance  funds  to  the 
licensee. 

b.  The  licensee  may  deposit  funds  by 
check,  electronic  funds,  or  automated 
clearinghouse  transfer. 

c.  The  licensee  must  provide  the 
manufacturer  or  designated  meter 
resetting  company  (MRC)  with  the  meter 
serial  number,  licensee's  account 
number,  and  the  meter's  ascending  and 
descending  registers. 

d.  After  a  meter  is  reset,  the 
manufacturer  must  provide  the  licensee 
with  documentation  of  the  transaction 
and  the  balance  remaining  in  the 
licensee's  account,  unless  the 
manufacturer  provides  a  monthly 
statement  documenting  all  transactions 
for  the  period  and  the  balance  after  each 
transaction. 

3.13    CMRS  Refunds 

The  USPS  issues  a  refund  to  a 
licensee  for  any  unused  postage  in  a 
meter.  Refunds  of  licensee  balances 
maintained  by  the  USPS  in  the  USPS 
fund  are  made  directly  to  the  licensee 
by  the  USPS  lockbox  bank  within  48 
hours  after  receipt  of  a  licensee's 
request. 

4.0  METER  STAMPS 

4.1  Designs 

Meter  stamp  designs  (types,  sizes,  and 
styles)  must  be  those  specified  when  a 
meter  is  approved  by  the  USPS  for 
manufacture  (see  Exhibit  4.1). 


6.0    METER  MANUFACTURE  AND 
DISTRIBUTION 

Title  39,  Code  of  Federal  Regulations, 
part  501,  contains  information  about  the 
authorization  to  manufacture  and 
distribute  postage  meters;  the 
suspension  and  revocation  of  such 
authorization:  performance  standards 
required  in  postage  meters,  test  plans, 
testing,  and  approval  of  postage  meters: 
required  manufacturing  securitv 
measures;  and  standards  for  the 
distribution  and  maintenance  of  po.stage 
meters.  Further  information  may  be 
obtained  from  Mailing  Systems 
Development,  USPS  Headquarters. 

List  of  Subjects  in  39  CFR  Part  501 

Administrative  practice  and 
procedure.  Postal  Service. 

Accordingly,  although  exempt  from 
the  notice  and  comment  requirements  of 
the  Administrative  Procedure  Aci  (5 
U.S.C.  553(b),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  public  comment 
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oil  the  following  proposed  amendments 
to  the  Code  of  Federal  Regulations. 
3.  For  the  reasons  set  out  in  this 
do<:ument.  the  Postal  Service  proposes 
to  add  39  CFR  501  as  follows: 

PART  501— AUTHORIZATION  TO 
MANUFACTURE  AND  DISTRIBUTE 
POSTAGE  METERS 

Set. 

501.1  Manufacturer  authurization. 

501.2  Manufacturer  qualification. 

501.3  (Changes  in  ownership  or  control. 
.501 .4  Burden  of  proof  standard. 
.501.5  Suspension  and  revocation  of 

authorization. 

501.6  Specincations. 

501.7  Test  plans. 

501.8  Submission  of  each  niodt^l. 

501.9  Security  testing. 

501.10  Meter  apprt)va!. 

501.11  Conditions  for  approval. 

501.12  Suspension  and  revocation  of 
approval. 

,501.13     Reporting. 

501.14  Administrative  sanction  on 
reporting. 

501. 15  Materials  and  workmanship. 

501.16  Breakdown  and  endurance  testing. 

501.17  Protection  of  printing  dies  and  keys. 

501.18  Destruction  of  meter  stamps. 

501.19  Inspection  of  new  and  rebuilt 
meters. 

501.20  Keys  and  setting  equipment. 
.501.21     Distribution  facilities. 

501.22  Distribution  controls. 

501.23  Administrative  sanction. 

501.24  Meter  replacement. 

501.25  Inspection  of  meters  in  use. 

501.26  Meters  not  located. 

501.27  Repair  of  internal  mechanism. 

501.28  Computerized  remote  postage  meter 
resetting. 

501 .29  Notice  of  proposed  changes  in 
regulations. 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101. 
401,  403,  404.  410,  2610.  2605;  Inspector 
General  Act  of  1978,  as  amended  (Pub.  L  95- 
452,  as  amended).  5  U.S.C.  App.  3. 

§  501.1    Manufacturer  authorization. 
Any  person  or  concern  seeking 
authorization  to  manufacture  and 
distribute  postage  meters  must  submit  a 
request  to  the  Postal  Service  in  person 
or  in  writing.  Upon  qualification  and 
approval,  the  applicant  is  authorized  in 
writing  to  manufacture  postage  meters 
and  to  lease  them  to  persons  licensed 
accordingly  by  the  Postal  Service.  The 
Postal  Service  may  specify-  the 
functional  area  charged  with  processing 
the  application  and  administering  its 
meter  program.  [Currently,  that  area  is 
Mailing  Systems  Development,  USPS 
Headquarters.) 

§  501 .2    Manufacturer  qualification. 

Any  concern  wanting  authorization  to 
manufacture  and/or  lease  postage 
meters  for  use  by  licensees  under 
Domestic  Mail  Manual  (DMM)  P030. 1.2 
must: 


(a)  Satisfy  the  Postal  Service  of  its 
integrity  and  financial  responsibility; 

(b)  Obtain  approval  of  at  least  one 
postage  meter  model  incorporating  all 
the  features  and  safeguards  specified  in 
§501.6: 

(c)  Have,  or  establish,  and  keep  under 
its  supervision  and  control  adequate 
manufacturing  facilities  suitable  to  carry 
out  the  provisions  of  §§501.15  through 
501.20  to  the  satisfaction  of  the  Postal 
Service  (such  facilities  must  be  subject 
to  unannounced  inspection  by 
representatives  of  the  Postal  Service); 
and 

(d)  Have,  or  establish,  and  keep 
adequate  facilities  for  the  control, 
distribution,  and  maintenance  of 
postage  meters  and  their  replacement 
when  necessary, 

§  501 .3    Changes  in  ownership  or  control. 

Any  person  or  concern  wanting  to 
acquire  ownership  or  control  of  an 
authorized  meter  manufacturer  must 
provide  the  Postal  Service  with 
satisfactory  evidence  of  that  person's  or 
concern's  integrity  and  financial 
responsibility. 

§  501 .4    Burden  of  proof  standard. 

The  burden  of  proof  is  on  the  Postal 
Ser\'ice  in  adjudications  concerning 
suspension  and  revocation  under 
§§  501.5  and  .501.12  and  administrative 
sanctions  under  §§  501.14  and  501.23. 
Except  as  otherwise  indicated  in  those 
sections,  the  standard  of  proof  shall  be 
the  preponderance-of-evidence 
standard. 

§  501 .5    Suspension  and  revocation  of 
auttiorfzation. 

(a)  The  Postal  Service  may  suspend 
and/or  revoke  authorization  to 
manufacture  and/or  distribute  any  or  all 
of  a  manufacturer's  postage  meters  if  the 
manufacturer  engages  in  any  unlawful 
scheme  or  enterprise,  fails  to  comply 
with  any  provision  in  this  part  501,  or 
fails  to  implement  instructions  issued  in 
accordance  with  any  final  decision 
issued  by  the  Postal  Service  within  its 
authority  over  the  meter  program. 

(b)  The  decision  to  suspend  or  revoke 
a  manufacturer's  authorization  will  be 
based  on  the  nature  and  circumstances 
of  the  violation,  whether  the  violation 
was  willful,  whether  the  manufacturer 
voluntarily  admitted  to  the  violation, 
whether  the  manufacturer  cooperated 
with  the  Postal  Service,  whether  the 
manufacturer  implemented  successful 
remedial  measures,  and  the 
manufacturer's  performance  history. 
Prior  to  determining  whether  a 
manufacturer's  authorization  to 
manufacture  and/or  distribute  postage 
meters  should  be  revoked,  the 


procedures  in  paragraph  (c)  of  this 
section  will  be  followed. 

(c)  Suspension  in  all  cases  shall  be  as 
follows: 

(1)  Upon  determination  by  the  Postal 
Service  that  a  manufacturer  is  in 
violation  of  the  provisions  in  this  part 
501.  the  Postal  Service  will  issue  a 
written  notice  of  proposed  suspension 
citing  deficiencies  for  which  suspension 
of  authorization  to  manufacture  and/or 
distribute  a  specific  meter  or  cla.ss  of 
meters  may  be  imposed  under 
paragraph  (c)(2}  of  this  section.  Except 
in  cases  of  willful  violation,  the 
manufacturer  will  be  given  an 
opportunity  to  correct  deficiencies  and 
achieve  compliance  with  all 
requirements  within  a  time  limit 
corresponding  to  the  potential  risk  to 
postal  revenue. 

(2)  In  cases  of  willful  violation,  or  if 
the  Postal  Service  determines  that  the 
manufacturer  has  failed  to  correct  cited 
deficiencies  within  the  specified  time 
limit,  the  Postal  Service  will  issue  a 
written  notice  setting  forth  the  facts  and 
reasons  for  the  decision  to  suspend  and 
the  effective  date  if  a  written  defense  is 
not  presented  as  provided  in  paragraph 
(d)  of  this  section. 

(3)  If  upon  consideration  of  the 
defense  as  provided  in  paragraph  (e)  of 
this  section,  the  Postal  Service  deems 
that  the  suspension  is  warranted,  the 
suspension  will  remain  in  effect  for  up 
to  90  days  unless  withdravv-n  by  the 
Postal  Service. 

(4)  At  the  end  of  the  90-day 
suspension  period,  the  Postal  Ser\'ice 
may: 

(i)  Extend  the  suspension  in  order  to 
allow  more  time  for  investigation  or  to 
allow  the  manufacturer  to  correct  the 
problem; 

(ii)  Make  a  detennination  to  revoke 
authorization  to  manufacture  and/or 
distribute  the  manufacturer's  meters  in 
part  or  in  whole;  or 

(iii)  Withdraw  the  suspension  based 
on  identification  and  implementation  of 
a  satisfactory  solution  to  the  problem. 

(d)  The  manufacturer  may  present  the 
Postal  Service  with  a  written  defense  to 
any  suspension  or  revocation 
determination  within  30  calendar  days 
of  receiving  the  written  notice  (unless  a 
shorter  time  frame  is  deemed 
ne<:essary).  The  defense  must  include  all 
supporting  evidence  and  state  with 
specificity  the  reasons  for  which  tht; 
order  should  not  be  imposed. 

(e)  After  receipt  and  consideration  of 
the  defense,  the  Postal  Ser\'ice  shall 
advi.se  the  manufacturer  of  the  decision 
and  the  fat.is  and  reasons  for  it.  The 
decision  shall  be  effective  on  receipt 
unless  it  provides  otherwise.  The 
decision  .shall  also  advise  the 


manufacturer  that  it  may  appeal  that 
determination  within  30  calendar  days 
of  receiving  written  notice  (unless  a 
shorter  time  frame  is  deemed 
necessary),  as  specified  therein.  The 
appeal  must  include  all  supporting 
evidence  and  state  with  specificity  the 
reasons  the  manufacturer  believes  the 
decision  is  erroneous. 

(0  An  order  or  final  decision  under 
this  section  does  not  preclude  any  other 
criminal  or  dvil  statutory,  common  law. 
or  administrative  remedy  that  is 
available  by  law  to  the  Postal  Service, 
the  United  States,  or  any  other  person. 

§501.6    Specifications. 

Postage  meters  must  incorporate  all 
the  following  features  and  safeguards: 

(a)  A  postage  meter  is  the  postage 
printing  die  and  postage  registering 
mechanism  of  a  maihng  machine.  It  may 
be  integral  with  the  mailing  machine  or 
separable.  In  either  case,  the  licensee 
must  be  able  to  bring  the  meter  to  the 
post  office  for  setting  or  examination. 

(b)  A  postage  meter  may  be  capable  of 
printing  one  denomination  of  postage 
and  registering  the  number  of  such 
impressions  made  (single 
denomination),  or  it  may  be  capable  of 
printing  varying  denominations  and 
registering  either  multiples  of  the 
smallest  unit  printed 
(multidenomination)  or  the  currency 
value  of  the  impressions  made 
(omnidenomination).  The  printing  die 
or  dies,  counters,  and  counteractuating 
mechanism  must  be  inseparable  from 
the  meter,  except  by  the  manufacturer. 

(c)  In  each  postage  meter,  there  must 
be  two  accurate  and  dependable 
counting  devices:  one  ascending  and 
registering  the  total  imprinted,  the  other 
descending  and  registering  the  unused 
postage  balance.  The  descending 
register  must  actuate  a  locking 
mechanism,  preventing  further 
operation  of  the  meter  af^er  the  register 
has  reduced  to  an  amount  less  than  the 
largest  denomination  printable  in  one 
operation  or  to  zero.  In  electronic 
meters,  the  locking  device  must  prevent 
printing  if  the  amount  that  would  be 
printed  would  reduce  the  descending 
register  to  less  than  zero.  The 
descending  register  must  be  so 
constructed  as  to  be  easily  set  at  the  post 
office  for  any  amount  of  postage  or 
number  of  impressions  within  its 
capacity,  prepaid  by  the  licensee. 

(d)  The  entire  meter  must  be  encased 
in  a  substantial  housing  to  which 
unauthorized  access  cannot  be  gained 
without  creating  obvious  damage.  The 
descending  register  must  be  accessible 
to  the  post  office  by  a  door  equipped 
with  a  suitable  lock  and  with  provision 
for  a  post  office  seal.  The  requirement 


that  accessibility  to  the  descending 
register  be  restricted  does  not  apply  to 
Computerized  Remote  Postage  Meter 
Resetting  System  electronic  meters  that 
have  no  access  to  the  descending 
register  of  the  meter.  Descending 
registers  on  this  type  of  meter  are  reset 
electronically  by  coded  input  only.  The 
ascending  register  and  all  other 
components  must  be  so  shielded  as  not 
to  be  accessible  even  when  the  door  is 
open.  The  readings  of  both  registers 
must  be  easily  obtainable  at  any  time 
between  operations,  by  visibility 
through  closed  wrindows,  or  by  imprint 
on  tape  or  card,  or  by  a  combination  of 
the  two  methods.  The  housing  must  be 
of  such  construction  that  it  is 
impossible  to  alter  the  readings  of  the 
ascending  register  except  by  normal 
operation  or  to  gain  access  to  the 
internal  components,  except  for  setting 
the  descending  register  under 
§  501.20(c).  without  mutilation. 

(e)  The  printing  die  must  either 
conform  in  design  to  one  already  in  use 
or  be  approved  by  the  Postal  Service. 
The  die  must  include  the  serial  number 
of  the  meter  and  identification  of  the 
manufacturer,  and  the  die  must  be  so 
constructed  or  shielded  that  it  is  not 
practically  possible  without  proper 
registration  in  the  ascending  and 
descending  register  to  obtain  imprints 
fraudulently.  The  die  must  be  attached 
to  the  meter  in  a  manner  (such  as  with 
breakoff  screws)  that  it  is  not  practicable 
to  remove  or  replace  the  die 
fraudulently, 

(f)  The  meter  die  must  include  a 
postmark  to  print  the  name  of  the  city 
and  state  from  which  mail  is  dispatched 
and  the  date  of  mailing,  except  as 
specified  by  the  Postal  Service. 
Information  that  must  appear  in  the 
meter  postmark  and  the  location  of  that 
postmark  must  be  as  specified  by  the 
Postal  Service. 

(g)  A  meter  may  be  designed  to  print 

a  'meter  slogan"  or  "ad  plate"  to  the  left 
of,  and  next  to,  the  postmark.  The  size 
and  position  of  a  slogan  or  meter  ad 
must  be  such  that  it  does  not  interfere 
with  or  obscure  the  meter  stamp  or 
postmark,  and  it  must  be  possible  to 
install  the  plate  easily  without  exposing 
the  meter  stamp  die.  Plates  must  be 
made  of  suitable,  durable  material  that 
does  not  soften  or  disintegrate  while  in 
use.  Plates  must  be  well  fitted  and  so 
securely  fastened  to  the  printing 
mechanism  that  they  do  not  become 
loose  or  detached  or  otherwise  interfere 
with  proper  operation  of  a  meter, 
(h)  The  entire  meter  must  be  of 
sufficiently  solid,  substantial,  and 
dependable  construction  that  protects 
the  Postal  Service  amply  against  loss  of 


revenue  from  fraud,  manipulation, 
misoperation.  or  breakdown. 

(i)  In  addition  to  the  features  and 
safeguards  above,  electronic  meters 
must: 

(1)  Have  either  nonvolatile  ascending 
and  descending  registers  or  a  solid-state 
memory  that  stores  the  data  for  the 
ascending  and  descending  registers. 
Solid-state  memories  that  rely  on 
applied  voltage  for  memory  retention 
must  be  powered  by  batteries  with  a 
minimum  support  life  of  5  years  from 
date  of  battery  renewal  with  no  external 
power  applied  and  with  sufficient 
redundancy  to  be  self-checking. 

(2)  Be  able  to  display  the  amounts  in 
both  the  ascending  and  the  de.scending 
registers  (not  necessarily  at  the  same 
time). 

(3)  Be  able  to  display,  free  from 
accidental  changes,  the  next  amount  of 
postage  to  be  printed. 

(4)  Be  resettable  by  Postal  Service 
employees,  preferably  without 
customized  equipment. 

(5)  Contain  a  fault-detection  device 
for  computational  security  that 
automatically  locks  out  the  meter  and 
prevents  printing  of  additional  postage 
in  the  event  of  malfunction. 

(6)  Meet  Postal  Service  test 
specifications  in  United  States  Postal 
Service  Specification.  Postage  Meters, 
Electronic.  USPS-M-942  (RCD).  Persons 
wanting  to  manufacture  electronic 
postage  meters  may  obtain  a  copy  of  this 
Postal  Service  test  specification  from 
USPS  Headquarters. 

(j)  Auxiliary  equipment  required  for 
the  operation  of  the  postage  meters  must 
be  part  of  the  final  production  models 
submitted  for  Postal  Service  approval. 
Failure  of  the  auxiliary  equipment, 
which  could  cause  malfunction  in 
postage  meter  operation,  is  considered 
the  same  as  a  postage  meter  failure. 

$501.7    Test  plans. 

To  receive  Postal  Service  approval,  a 
postage  meter  must  be  tested. 
Manufacturers  of  electronic  meters  must 
submit  a  detailed  test  plan  to  the  Postal 
Service  for  approval  at  least  60  days 
before  the  conduct  of  the  tests. 

The  test  plan  must  include  tests  that, 
if  passed  by  a  meter,  prove  compliance 
by  the  meter  with  all  postal 
requirements.  The  test  plan  must  list  the 
parameters  to  be  tested,  test  equipment, 
procedures,  test  sample  sizes,  and  test 
data  formats.  Also,  the  plan  must 
include  detailed  descriptions, 
specifications,  design  drawings, 
schematic  diagrams,  and  explanations  of 
the  purposes  of  all  special  test 
equipment  and  nonstandard  ot 
noncommercial  instrumentation. 
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S  501.8    Submission  of  each  model. 

Each  meter  mode!  proposed  for 
manufacture  must  be  approved  by  the 
Postal  Service  after  testing  at  the 
manufacturer's  expense.  A  preliminary' 
working  model  that  meets  the 
specifications  in  §  501.6  may  be 
submitted  for  tentative  approval.  No 
meters  of  any  model  may  be  distributed 
or  used  for  postage  payment  until  a 
complete  unit  made  to  production 
drawings  and  specifications  is 
submitted,  tested,  and  approved,  except 
as  may  be  authorized  for  preliminary 
field  testing. 

S501.9    Security  testing. 

The  Postal  Service  reser\'es  the  right 
at  any  time  to  require  or  conduct 
additional  examination  and  testing, 
without  cause,  of  any  meter  submitted 
to  the  Postal  Service  for  approval  or 
approved  by  the  Postal  Service  for 
manufacture  and  distribution. 

S  501.10    IMeter  approval. 

As  provided  in  §  501.13.  the 
manufacturer  has  a  duty  to  report 
security  weaknesses  to  the  Postal 
Service  to  ensure  that  each  meter  model 
and  every  meter  in  service  protects  the 
Postal  Service  against  loss  of  revenue  at 
all  times.  A  grant  of  approval  of  a  model 
does  not  constitute  an  irrevocable 
determination  that  the  Postal  Service  is 
satisfied  with  the  revenue  protection 
capabilities  of  the  model.  After  approval 
is  granted  to  manufacture  and  distribute 
a  meter,  no  changes  affecting  the  basic 
features  or  safeguards  of  a  meter  may  be 
made  except  as  authorized  or  ordered  by 
the  Postal  Service  in  writing. 

§  501 .11    Conditions  for  approval. 

(a)  The  Postal  Service  may  require, 
and  reserves  future  rights  to  require, 
that  production  models  of  approved 
meters  be  deposited  with  the  Postal 
Service. 

(b)  The  manufacturer  must  provide 
copies  of  resetting  and  inspection  media 
to  each  licensing  post  office  prior  to 
distribution.  The  contents  of  this  media 
must  include  an  explanation  of  how  the 
meter  is  reset  and  an  explanation  of  any 
special  or  unique  features  of  the  meter. 
The  manufacturer  must  also  provide  a 
training  video  for  any  new  metering 
product  that  includes  an  explanation  of 
how  the  device  is  reset  as  well  as 
recommended  methods  for  detecting 
evidence  of  tampering. 

(c)  As  a  condition  of  approval,  the 
manufacturer  has  a  continuing 
obligation  to  provide  the  Postal  Service 
with  copies  of  service  manuals  and 
updates  to  setting  instructions.  The 
manufacturer  must  also  promptly 
provide  Mailing  Systems  Development. 


USPS  Headquarters,  with  any  additional 
dn<:umentation  on  request. 

(d)  Additional  meters  must  be 
submitted  to  the  Postal  Service  for 
testing,  at  the  expense  of  the 
manufacturer,  on  request  by  the  Po.stal 
Service. 

§501.12    Suspension  and  revocation  of 
approval. 

(a)  The  Postal  Service  may  suspend 
approval  under  §  501.10  if  the  Postal 
Service  has  probable  cause  to  believe 
that  a  manufacturer's  meter  or  class  of 
meters  poses  an  unreasonable  risk  to 
postal  revenues.  Suspension  of  approval 
to  manufacture  or  distribute  a  meter  or 
class  of  meters  in  whole  or  in  part  will 
be  based  on  the  potential  risk  to  postal 
revenues.  Prior  to  determining  whether 
approval  of  a  meter  or  class  of  meters 
should  be  revoked,  the  procedures  in 
paragraph  (b)  of  this  section  shall  be 
followed. 

(b)  Suspension  in  all  cases  shall  be  as 
follows: 

(1)  Upon  determination  by  the  Postal 
Service  that  a  meter  poses  an 
unreasonable  risk  to  postal  revenues, 
the  Postal  Service  will  issue  a  written 
notice  of  proposed  suspension  citing 
deficiencies  for  which  suspension  may 
be  imposed  under  paragraph  (b)(2)  of 
this  section.  The  manufacturer  will  be 
given  an  opportunity  to  correct 
deficiencies  and  achieve  compliance 
with  all  requirements  within  a  time 
limit  corresponding  to  the  potential  risk 
to  postal  revenue. 

(2)  If  the  Postal  Service  determines 
that  the  manufacturer  has  failed  to 
correct  cited  deficiencies  within  the 
specified  time  limit,  the  Postal  Service 
will  issue  a  written  notice  setting  forth 
the  facts  and  reasons  for  the  decision  to 
suspend  and  the  effective  date  if  a 
written  defense  is  not  presented  as 
provided  in  paragraph  (c)  of  this 
section. 

(3)  If  upon  consideration  of  the 
defense  as  provided  in  paragraph  (d)  of 
this  section,  the  Postal  Service  deems 
that  the  suspension  is  warranted,  the 
suspension  will  remain  in  effect  for  up 
to  90  days  unless  withdrawn  by  the 
Postal  Service. 

(4)  At  the  end  of  the  90-day 
suspension  period,  the  Postal  Ser\'ice 
may: 

(i)  Extend  the  suspension  in  order  to 
allow  more  time  for  investigation  or  to 
allow  the  manufacturer  to  correct  the 
problem: 

(ii)  Make  a  determination  to  revoke 
the  approval  of  the  manufacturer's 
meter  or  class  of  meters;  or 

(iii)  Withdraw  the  suspension  based 
on  identification  and  implementation  of 
a  satisfactory  solution  to  the  problem. 


(c)  The  manufacturer  may  present  the 
Postal  Service  with  a  written  defense  to 
any  suspension  or  revocation 
determination  within  30  calendar  days 
of  receiving  the  written  notice  (unless  a 
shorter  time  frame  is  deemed 
necessary).  The  defense  must  include  all 
.supporting  evidence  and  state  with 
specificity  the  reasons  for  which  the 
order  should  not  be  imposed. 

(d)  After  receipt  and  consideration  of 
the  defense,  the  Postal  Service  shall 
advise  the  manufacturer  of  the  decision 
and  the  facts  and  reasons  for  it.  The 
decision  shall  be  effective  on  receipt 
unless  it  provides  otherwise.  The 
decision  shall  also  advise  the 
manufacturer  that  it  may  appeal  that 
determination  within  30  calendar  days 
of  receiving  written  notice  (unless  a 
shorter  time  frame  is  deemed 
necessary),  as  specified  thereiri.  The 
appeal  must  include  all  supporting 
evidence  and  state  with  specificity  the 
reasons  the  manufacturer  believes  the 
decision  is  erroneous. 

(e)  An  order  or  final  decision  under 
this  section  does  not  preclude  any  other 
criminal  or  civil  .statutory,  common  law, 
or  administrative  remedy  that  is 
available  by  law  to  the  Postal  Service, 
the  United  States,  or  any  other  person. 

§501.13    Reporting. 

(a)  For  purposes  of  this  section, 
"manufacturer"  refers  to  the  authorized 
postage  meter  manufacturer  in  §  501.1 
and  its  foreign  affiliates,  subsidiaries, 
assigns,  dealers,  independent  dealers, 
ernployees,  and  parent  corporations. 

(b)  Each  authorized  postage  meter 
manufacturer  in  §501.1  must  submit  a 
preliminary  report  to  notify  the  Postal 
Ser\'ice  promptly  (in  no  event  more  than 
21  calendar  days  of  discovery  or  21 
calendar  days  of  the  effective  date  of 
this  regulation)  of  the  following: 

(1)  All  findings  or  results  of  any 
testing  known  to  the  manufacturer 
concerning  the  security  or  revenue 
protection-related  features,  capabilities, 
or  failings  of  any  meters  sold,  leased,  or 
distributed  by  the  manufacturer  that 
have  been  approved  for  sale,  lease,  or 
distribution  by  the  Postal  Service  or  any 
foreign  postal  administration;  or  have 
been  submitted  for  approval  by  the 
manufacturer  to  the  Postal  Ser\'ice  or 
other  foreign  postal  administration(s); 
and 

(2)  All  potential  security  weaknesses 
or  methods  of  meter  tampering  of  the 
meters  the  manufacturer  distributes  of 
which  the  manufacturer  knows  or 
should  know,  and  the  meter{s)  or 
model(s)  subject  to  each  method.  These 
potential  security  weaknesses  include 
but  are  not  limited  to  suspected 
equipment  defe<:ts.  suspected  abu.se  by 


a  meter  licensee  or  manufacturer 
employee,  suspected  security  breaches 
of  CMRS  information  .systems, 
occurrences  outside  normal 
performance,  or  any  repeatabte 
deviation  from  normal  meter 
performance  (within  the  same  model 
family  and/or  by  the  same  licensee). 

(c)  Within  45  days  of  the  preliminary 
notification  of  the  Postal  Service  under 
§  501.13(b),  the  manufacturer  must 
.submit  a  written  report  to  the  Postal 
Service.  The  report  must  include  the 
circumstances,  proposed  investigative 
procedure,  and  the  anticipated 
completion  date  of  the  investigation. 
The  manufacturer  must  also  provide 
periodic  status  reports  to  the  Postal 
Service  during  subsequent  investigation 
and,  on  completion,  must  submit  a 
summary  of  the  inve.stigative  findings. 

(d)  The  manufacturer  must  establish 
and  adhere  to  timely  and  efficient 
proceduies  for  internal  reporting  of 
potential  security  weaknesses.  The 
manufacturer  is  required  to  submit  a 
copy  of  internal  reporting  procedures 
and  instructions  to  the  Postal  Ser\'ice  for 
review.  j 

§  501.14    Administrative  sanction  on 
reporting. 

(a)  Notwithstanding  any  act. 
admission,  or  omission  by  the  Postal 
Service  prior  to  the  effective  date  of  this 
section,  an  authorized  postage  meter 
manufacturer  may  be  subject  to  an 
administrative  sanction  for  failing  to 
comply  with  §  501.13. 

(b)  The  Postal  Service  shall  determine 
all  costs  and  revenue  losses  measured 
from  the  date  that  the  manufacturer 
knew  or  should  have  known  of  a 
potential  security  weakness,  including, 
but  not  limited  to,  administrative  and 
investigative  costs  and  documented 
revenue  losses  that  result  from  any 
meter(s)  for  which  the  manufacturer 
failed  to  comply  with  any  provision  in 

§  501.13.  The  Postal  Ser\'ice  shall 
recover  any  and  all  such  costs  and 
losses  (net  of  any  amount  collected  by 
the  Postal  Service  from  the  licensees  or 
meter  users)  with  interest  by  issuing  a 
written  notice  to  the  manufacturer 
setting  forth  the  facts  and  reasons  on 
which  the  determination  to  impose  the 
.sanction  is  based.  The  notice  shall 
advise  the  manufacturer  of  the  date  that 
the  action  will  take  effect  if  a  written 
defense  is  not  presented  within  30 
calendar  days  of  receipt  of  the  notice. 

(c)  The  manufacturer  may  present  the 
Postal  Service  with  a  written  defense  to 
the  proposed  action  within  30  calendar 
days  of  receipt.  The  defense  must 
include  all  supporting  evidence  and 
state  with  specificity  the  reasons  for 


which  the  sanction  .should  not  be 
imposed. 

(d)  After  receipt  and  consideration  of 
the  defense,  the  Postal  Service  shall 
advise  the  manufacturer  of  the  decision 
and  the  facts  and  reasons  for  it;  the 
decision  shall  be  effective  on  receipt 
unless  it  provides  otherwise.  The 
decision  shall  also  advise  the 
manufacturer  that  it  may.  within  30 
calendar  days  of  receiving  written 
notice,  appeal  that  determination  as 
specified  therein. 

(e)  The  manufacturer  may  submit  a 
written  appeal  to  the  Postal  Service 
within  30  calendar  days  of  receipt  of  the 
decision.  The  appeal  must  include  all 
supporting  evidence  and  state  with 
specificity  the  reasons  that  the 
manufacturer  believes  that  the 
administrative  sanction  was  erroneously 
imposed.  The  submission  of  an  appeal 
stays  the  effectiveness  of  the  .sanction. 

(0  The  imposition  of  an 
administrative  sanction  under  this 
section  does  not  preclude  any  other 
criminal  or  civil  statutory,  common  law. 
or  administrative  remedy  that  is 
available  by  law  to  the  Postal  Service, 
the  United  States,  or  any  other  person. 

§501.15    Materials  and  worttmanship. 

All  meters  must  adhere  to  the  quality 
in  materials  and  workmanship  of  the 
approved  production  model  and  must 
be  manufactured  with  suitable  jigs,  dies, 
tools,  etc.,  to  ensure  proper  maintenance 
and  interchangeability  of  parts. 

§  501 .1 6    Breaitdown  and  endurance 
testing. 

Each  meter  model  proposed  for 
manufacturing  must  pass  without  error 
or  breakdown  the  following  described 
printing  cycle  endurance  test,  which 
includes  operation  of  the  printing 
mechanism  with  proper  registration  of 
the  selected  postage  value  in  both  the 
ascending  and  descending  regi.sters.  At 
reasonably  frequent  intervals,  the 
manufacturer  must  take  meters  at 
random  from  production  and  subjed 
them  to  breakdown  tests  to  make  certain 
that  quality  and  performance  standards 
are  maintained. 

(a)  For  meters  that  operate  at  100  or 
more  printing  cycles  per  minute — 4 
million  cycles.  For  meters  that  operate 
at  less  than  100  printing  cycles  per 
minute  (and  cannot  be  used 
interchangeably  on  power-base 
machines  that  operate  at  100  or  more 
printing  cycles  per  minute) — 2  million 
cycles. 

(b)  For  multidenomination  and 
omnidenomination  meters,  postage 
value  selection  elements  mu.st  be  tested 
for  one-half  million  operations.  A 


complete  operation  includes  sele<:tion  of 
a  value  and  return  to  zero. 

(c)  Balance  register  lockout  operation 
must  be  done  at  the  start  of,  at  intervals 
during,  and  after  the  printing  cycle  test. 

§  501 .1 7    Protection  of  printing  dies  and 
Iceys. 

During  the  process  of  fabricating  parts 
and  assembling  postage  meters,  the 
manufacturer  must  exercise  due  care  to 
prevent  loss  or  theft  of  keys  or  of 
serially  numbered  postage-printing  dies 
or  component  parts  (such  as 
denomination-printing  dies,  or  auxiliary 
power  supply  and  meter-setting 
equipment  for  electronic  meters)  that 
might  be  used  in  some  manner  to 
defraud  the  Postal  Service  of  revenue. 
All  serially  numbered  printing  dies 
produced  should  be  accounted  for  by 
assembly  into  meters  or  by  evidence  of 
mutilation  or  destruction.  Postage 
printing  dies  removed  from  meters  and 
not  suitable  for  reassembly  must  al.so  be 
mutilated  so  that  they  cannot  be  used  or 
they  must  be  completely  destroyed. 

§  501 . 1 8    Destruction  of  meter  stamps. 

All  meter  stamps  printed  in  the 
process  of  testing  dies  or  meters  must  be 
collected  and  destroyed  daily. 

§501.19    Inspection  of  new  and  rebuilt 
meters. 

All  new  and  rebuilt  meters  must  be 
inspected  carefully  before  leaving  the 
manufacturer's  meter  service  station. 

§  501 .20    Keys  and  setting  equipment 

The  meter  manufacturer  must  furnish 
keys  and  other  essential  equipment  for 
setting  the  meters  to  all  post  offices 
under  whose  jurisdiction  its  meters  are 
licensed  for  use.  These  items  mu.st  be 
protected  and  must  not  be  furnished  to 
persons  not  authorized  by  the  Postal 
Service  to  possess  them.  The  Postal 
Service  will  maintain  control  over  the 
procurement,  manufacture,  and 
distribution  of  meter  security  seals. 
Manufacturers  must  reimburse  the 
Postal  Ser\ice  promptly  for  the  costs  ol 
the  seals.  All  costs  associated  with 
meter  .security  seals  will  be  apportioned 
twice  annually  to  the  meter 
manufacturers  by  the  installed  base  of 
each  manufacturer. 

§501.21    Distribution  facilities. 

Authorized  manufacturers  must  keep 
adequate  facilities  for  and  records 
concerning  the  distribution,  control,  and 
maintenance  of  postage  meters.  All  such 
facilities  and  records  are  subject  to 
inspe<;tion  by  Postal  Service 
representatives. 
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§  501 .22    Distribution  controts. 

Each  authorized  manufacturer  must 
do  the  following: 

(a)  Hold  title  permanently  to  all 
meters  of  its  manufacture  except  those 
purchased  by  the  Postal  Service. 

(b)  On  behalf  of  applicants,  transmit 
electronically  copies  of  completed  PS 
Forms  3601-A.  Application  for  a 
License  to  Lease  and  Use  Postage 
Meters,  to  the  designated  Postal  Service 
central  processing  facility. 

(c)  Lease  meters  only  to  parties  that 
have  valid  licenses  issued  by  the  Postal 
Service. 

(d)  Supply  only  those  meter  slogan  or 
ad  plates  that  meet  the  requirements  of 
the  Postal  Service  for  suitable  quality 
and  content. 

(e)  Have  all  meters  set.  sealed  (if 
applicable),  and  checked  into  service  by 
the  appropriate  Postal  Service 
representative  prior  to  delivering  them 
to  licensees.  Meters  must  be  checked 
into  service  at  the  licensing  post  office, 
unless  the  meter  is  serviced  under  the 
on-site  meter-setting  program.  The 
meter  manufacturer  must  present  the 
meter  and  a  completed  PS  Form  3601- 
C.  Postage  Meter  Installation. 
Withdrawal,  or  Replacement,  to  the 
appropriate  Postal  Service 
representative  when  checking  a  meter 
into  service.  A  postage  meter  should 
show  a  zero  in  the  descending  register 
before  being  checked  into  service.  If  it 
does  not.  the  initial  payment  must 
include  the  residual  amount  the  locked- 
out  meter  could  not  imprint. 

(fl  Notify  CMRS  licensees  of  the  dates 
on  which  meter  examinations  are  due. 
and  notify  the  licensing  post  offices  of 
CMRS  meters  that  have  not  been  reset 
during  the  previous  3  months  and/or  are 
due  for  an  annual  examination. 
Resetting  transactions  must  not  be 
completed  by  the  manufacturer  if  the 
meters  are  not  brought  to  the  post  office 
for  examination  by  the  due  date. 
Licensees  who  do  not  bring  in  their 
meters  after  the  initial  manufacturer 
notification  must  be  approached  again 
within  15  days,  preferably  by  personal 
contact.  If  no  response  is  received 
within  another  15  days,  the  Postal 
Service  shall  notify  the  licensee  that  the 
meter  is  to  be  removed  from  service  and 
the  meter  license  revoked,  following  the 
procedures  for  revocation  specified  by 
regulation.  The  Postal  Service  shall 
notify  the  manufacturer  to  remove  the 
meter  from  the  licensee's  location  and 
present  it  to  the  licensing  post  office  to 
be  checked  out  of  service  within  15 
days. 

(g)  Present  meters  to  the  licensing 
post  office  to  be  checked  out  of  service 
if  the  licensee  no  longer  wants  the 
meter,  or  if  the  meter  is  to  be  removed 


from  service  for  any  other  reason.  Take 
the  meter  to  the  licensing  post  office  for 
withdrawal,  with  a  completed  PS  Form 
3601-C.  Postage  Meter  Installation. 
Withdrawal,  or  Replacement,  and  copy 
of  the  applicable  PS  Form  3602-A. 
Record  of  Meter  Register  Readings. 

(h)  Retrieve  any  misregistering,  faulty, 
or  defective  meter  and  present  it  to  the 
licensing  post  office  to  have  the  meter 
checked  out  of  service  within  3  business 
days  of  being  notified  by  the  licensee  of 
the  defect.  After  examining  a  meter 
withdrawn  for  apparent  faulty  operation 
affecting  registration,  the  manufacturer 
must  furnish  a  report  explaining  the 
malfunction  to  the  licensing  post  office. 
That  report  must  include  ail  applicable 
meter  documentation  and  a 
recommendation  for  the  appropriate 
postage  adjustment,  if  applicable,  as 
follows: 

(1)  Mechanical  meters.  The 
manufacturers  postage  adjustment 
recommendation  for  a  misregistering 
mechanical  meter  must  be  accompanied 
by  a  refund  request;  a  copy  of  the 
licensee's  PS  Form  3610.  Record  of 
Postage  Meter  Settings,  and  PS  Form 
3602-A;  and  the  manufacturer's 
analysis  of  the  licensee's  recent  mailing 
history  supporting  the  recommended 
postage  adjustment. 

(2)  Electronic  meters.  The 
manufacturer's  postage  adjustment 
recommendation  for  a  misregistering 
electronic  meter  must  be  accompanied 
by  a  manufacturer-generated  summary 
report  of  the  appropriate  redundant 
electronic  register  memory  readouts  for 
the  meter,  clearly  indicating  the  register 
readings:  a  letter  of  instruction  ^ 
explaining  the  summary  report;  au;opy 
of  the  licensee's  PS  Form  3610.  PS^orm 
3602-A.  and  applicable  system- 
generated  register  documentation  (if  the 
PS  Form  3602-A  is  not  maintained); 
and  an  explanation  of  the  meter 
malfunction  that  resulted  in  inaccurate 
registration,  if  determined.  If  a  summary 
report  of  the  appropriate  redundant 
electronic  register  memory  readouts 
cannot  be  retrieved,  the  manufacturer's 
recommendation  must  be  accompanied 
by  a  refund  request;  a  copy  of  the 
licensee's  PS  Form  3610.  PS  Form 
3602-A,  and  applicable  system- 
generated  register  documentation  (if  the 
PS  Form  3602-A  is  not  maintained); 
and  the  manufacturer's  analysis  of  the 
licensee's  recent  mailing  history 
supporting  the  recommended  postage 
adjustment. 

(i)  Report  the  loss  or  theft  of  any 
meter  or  the  recovery  of  any  lost  or 
stolen  meter  promptly.  The 
manufacturer  must  complete  a 
standardized  lost  and  stolen  meter 
incident  report  notifying  the  Postal 


Ser\  ice  of  lost,  stolen,  or  recovered 
meters  within  30  calendar  days  of  the 
manufacturer's  determination  of  a  meter 
loss,  theft,  or  recovery.  The 
manufacturer  must  complete  all 
preliminary  location  activities  specified 
in  §  501.26  prior  to  submission  of  a  Lost 
and  Stolen  Meter  Incident  Report  to  the 
Postal  Service. 

(j)  Provide  the  designated  ISSC  with 
a  compatible  computer  magnetic  tape, 
computer  diskette,  or  electronic 
transmission,  listing  all  licensee  meters 
in  servic-e,  at  the  close  of  business  each 
postal  quarter.  Include  in  each  file 
record  the  meter  serial  number,  model 
number,  the  u.ser's  name  and  address, 
the  date  that  the  meter  was  placed  in 
service,  and  the  ZIP  Code  or  finance 
number  of  the  licensing  post  office. 
Manufacturers  are  responsible  for 
reconciling  differences  and  keeping 
accurate  records.  This  includes 
reconciliation  of  differences  with 
licensing  post  offices  by  the 
manufacturer's  branches  or  dealers, 
which  results  from  meters  that  are  not 
in  Postal  Service  or  manufacturer 
records. 

(k)  Keep  at  manufacturer's 
headquarters  a  complete  record  by  serial 
number  of  allmeters  manufactured, 
showing  all  movements  of  eacii  from  the 
time  that  the  meter  is  produ<:ed  until  it 
is  scrapped,  and  the  reading  uf  the 
ascending  register  each  time  the  meter 
is  checked  into  or  out  of  service  through 
a  post  office.  These  records  must  be 
available  for  inspection  by  officials  of 
the  Postal  Service  at  any  time  during 
business  hours.  These  records  may  be 
destroyed  3  years  after  the  meter  is 
scrapped. 

(I)  Cancel  a  lease  agreement  with  any 
lessee  whose  meter  license  is  revoked 
by  the  Pastal  Service,  remove  the  meter 
within  15  calendar  days,  and  have  the 
meter  checked  out  of  service. 

(m)  Promptly  remove  from  .service  any 
meter  that  the  Postal  Service  indicates 
should  be  removed  from  service.  When 
a  meter  license  is  canceled,  oil  meters  in 
use  by  the  licensee  must  be  removed 
from  service. 

(n)  Keep  a  permanent  record  by  serial 
number  of  all  meter  keys  issued  to 
postmasters,  as  well  as  those  .sections  of 
the  manufacturer's  establishment  in 
which  their  use  is  essential,  preferably 
in  the  form  of  signed  receipt  cards.  The 
record  must  include  the  date,  location, 
and  details  of  any  losses,  thefts,  or 
recoveries  of  such  keys. 

(o)  Examine  each  meter  withdrawn 
from  service  for  failure  to  record  its 
operations  correctly  and  accurately,  and 
report  to  the  Postal  Service  the 
mechanical  condition  or  fault  that 
caused  the  failure. 


(p)  Provide  the  designated  ISSC  with 
a  compatible  computer  tape  of  lost  or 
stolen  meters,  monthly.  The  file  is  due 
on  the  first  of  each  month  (for  the 
preceding  month's  activity). 

(q)  Take  reasonable  precautions  in  the 
transportation  and  storage  of  meters  to 
prevent  their  reaching  the  hands  of 
unauthorized  individuals. 
Manufacturers  must  ship  all  postage 
meters  by  Postal  Ser\'ice  registered  mail 
unless  given  specific  written  permission 
to  use  another  carrier  by  the  Postal 
Service.  The  manufacturer  mu.st 
demonstrate  that  the  alternative  delivery 
carrier  employs  security  procedures 
equivalent  to  those  for  registered  mail. 

(r)  Afiix  to  all  postage  meters  a 
cautionary  label  providing  the  meter 
user  with  basic  reminders  on  leasing, 
meter  movement,  and  misuse  and  a 
barcoded  label  containing  a  barcoded 
representation  of  the  meter  serial 
number. 

(1)  The  cautionary  meter  label  must 
be  placed  on  all  meters  in  a  conspicuous 
and  highly  visible  location.  Words 
printed  in  capital  letters  should  be 
highlighted,  preferably  in  red.  The 
minimum  width  of  the  label  should  be 
3.25  inches,  and  the  minimum  height 
should  be  1.75  inches.  The  label  should 
read  as  follows: 


RENTED  POSTAGE  METER— NOT  FOR 
SALE 

PROI>EKTY  OF  (NAME  OF 
MANlIFACTDREiRI 

Use  of  this  meter  i$  permissible  only  under 
U.S.  Postal  Ser\'ice  license.  Call  |Name  of 
Manufacturer!  at  (800)  #««-*#««  to 
rclf)c<ite/retiim  this  meter. 

WARNING!  METER  TAMPERING  IS  A. 
FEDERAL  OFFENSE 

IF  YOt ;  .SLI.SPECT  METER  TAMl'EKINC, 

CALL  POSTAL  INSPECTORS  AT  1-800- 

654-8896  OR  (202)  484-6480. 

REWARD  UP  TOS50.000  for  information 
leading  to  the  conviction  of  any  person 
who  misuses  postage  meters  resulting  in 
the  Postal  Service  not  receiving  i:orrect 
postage  payments. 


(2)  The  barcode  label  mu.st  be  placed 
near  the  stamped  serial  number  and 
must  meet  the  following  specifications: 
Code  3  of  9.  ten  digits  long,  with  the 
first  two  digits  being  the  manufadurer 
code  (01— Ascom  Hasler,  02— Pitney 
Bowes,  03— Francotyp-Postalia.  04 — 
Friden  Neopost)  and  the  next  eight 
digits  being  the  meter  .serial  number, 
zero-filled  right-justified.  Additional 
barcode  digits  may  be  used  for 
manufacturer  purposes  if  the  Postal 
Service  is  notified  of  the  information  to 
be  encoded  thereby. 

(3)  Exceptions  to  the  formatting  of 
required  labeling  will  be  deie.-^mined  on 
a  case-by-case  basis.  Any  deviations 
from  standardized  meter  labeling 
requirements  must  be  approved  in 
writing  by  the  Postal  Ser\'ice. 

§501.23    Administrative  sanction. 

(a)  "Meter"  for  purposes  of  this 
section  means  any  meter  manufactured 
by  an  authorized  postage  meter 
manufacturer  under  §501.1  that  is  not 
owned  or  leased  by  the  Postal  Service. 

(b)  An  authorized  manufacturer  (hat, 
without  just  cause,  fails  to  conduct  or 
perform  adequately  any  of  the  controls 
in  §501.22.  fails  to  follow  standardized 
lost  and  stolen  meter  incident  reporting 
in  §  501.26,  or  fails  to  conduct  any  of 
the  inspections  required  by  §501.25  in 
a  timely  fashion  may  be  subject  to  an 
administrative  sanction  based  on  the 
investigative  and  administrative  costs 
and  documented  revenue  lo.sses  (net  of 
any  amount  collected  by  the  Postal 
Service  from  the  licensee  or  meter  user) 
with  interest  per  occurrence  measured 
from  the  date  on  which  the  cost/loss 
occurred,  as  determined  by  the  Postal 
Service.  Sanctions  will  be  based  on  the 
costs  and  revenue  losses  that  result  from 
the  manufacturer's  failure  to  comply 
with  these  requirements. 

(c)  The  Postal  Service  may  impose  an 
administrative  sanction  under  this 
section  by  issuing  a  written  notice  to  the 
manufacturer  setting  forth  the  facts  and 
reasons  on  which  the  determination  to 


impose  the  sanction  is  based.  The  Postal 
Service  shall  determine  all  costs  and 
losses.  The  notice  shall  advise  the 
manufacturer  of  the  date  the  action  will 
take  effect  if  a  written  defense  is  not 
presented  within  30  calendar  days  of 
receipt  of  the  notice. 

(d)  The  manufacturer  may  present  a 
written  defense  to  the  proposed  action 
within  30  calendar  days  of  receipt  of  the 
notice  to  the  Postal  Service.  The  defense 
must  include  all  supporting  evidence 
and  state  with  specificity  the  reasons  for 
which  the  sanction  should  not  be 
imposed. 

(e)  After  receipt  and  consideration  of 
the  defense,  the  Postal  Service  shall 
advise  the  manufacturer  of  the  decision 
and  the  facts  and  reasons  for  it;  the 
decision  shall  be  effective  on  receipt 
unless  it  provides  otherwise. 

(f)  The  manufacturer  may  submit  a 
written  appeal  of  the  decision  within  .30 
calendar  days  of  receipt  of  the  decision, 
addressed  to  the  manager  of  Customer 
Service  Support,  USPS  Headquarters. 
The  appeal  mu.st  include  all  supporting 
evidence  and  state  with  specificity  the 
reasons  that  the  manufacturer  believes 
that  the  administrative  sanction  was 
erroneously  imposed.  The  submission  of 
an  appeal  stays  the  effectiveness  of  the 
sanction. 

(g)  The  imposition  of  an 
administrative  sanction  under  this 
section  does  not  preclude  any  other 
criminal  or  civil  statutory,  common  law, 
or  administrative  remedy  that  is 
available  by  law  to  the  Postal  Service, 
the  United  States,  or  any  other  person. 

§  501 .24    Meter  replacement 

The  manufacturer  must  keep  its 
meters  in  proper  operating  condition  for 
licensees  by  replacing  them  when 
necessary-  or  desirable  to  prevent 
mechanical  breakdown. 

§  501 .25    Inspection  of  meters  in  use. 

(a)  The  manufacturer  must  have  all  its 
meters  in  service  with  licensees 
inspected  according  to  the  following 
schedule: 


Meter  type 

MontWy 

Quarterly 

Semiannually 

Annually 

Mectianical 

Electronic  

Special  Circumstances  

Special  Circumstances  

HigtvVolume  Licensees 
Using  System  Meters. 

Ottier  Licensees  Using 
System  Meters. 

High-Volume  Licensees 
Using  Non-CMRS  Sys- 
tem Meters. 

Stand-Alone  Meters. 

All  CMRS  and  Other  Elec- 
tronic Meters. 

1 

(b)  Manufacturer  inspections  must  be 
sufficiently  thorough  to  determine  that 
each  meter  is  clean,  in  proper  operating 
condition,  and  recording  its  operations 


correctly  and  accurately.  The 
manufacturers  must: 

(1)  Compare  the  meter  serial  number 
on  the  meter  with  the  serial  number  on 
the  source  document  (manufacturer's 
records). 


(2)  Record  the  ascending  and 
descending  register  readings  and 
calculate  the  total  readings.  Record  the 
locking  seal  identification  number. 

(3)  Obtain  the  licensee's  PS  Form 
3602-A  and  a  copy  of  the  most  recent       > 
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PS  Form  3603,  Receipt  for  Postage  Meter 
Setting,  and  verify  the  control  total  after 
the  last  setting  with  the  control  total 
calculated  during  the  proof  of  register 
procedure. 

(4)  Verify  the  accuracy  of  postage 
selection,  denomination  indicator 
wheels  or  electronic  display,  and 
denomination  printing  wheels  following 
the  proof  of  regi.sters  by  printing  a  .00 
meter  stamp  and  comparing  the  register 
readings  after  printing  with  the  recorded 
regi.ster  readings. 

[5]  Check  to  determine  that  the  post 
office  locking  seal  if.  in  place  and 
properly  sealed  and  that  the  seal  wire  is 
properly  wound  and  tightly  gripped  by 
the  seal-locking  mechanism,  and  tightly 
pulled  up  to  the  lock  cover  or  post. 
Ensure  that  the  locking  seal 
identification  number  matches  the  seal 
number  recorded  at  the  time  of  the  last 
nuiter  resetting. 

(6)  Check  to  determine  that  the  lock 
cover  properly  protects  the  lock  and  has 
not  been  loosened,  bent,  or  tampered 
with. 

(7)  Complete  the  following,  as 
tipplicable  to  the  specific  meter  model: 

(i)  Check  to  ensure  that  the  meter  fits 
properly  on  the  meter  base. 

(ii)  Check  all  breakoff  screws  to 
determine  that  none  is  missing  or  loo.se 
or  shows  signs  of  removal. 

(iii)  Operate  the  dater  and  meter  ad 
selei:tor  dials  to  test  the  dater.  postmark 
die,  and  meter  ad  plate. 

(iv)  Check  the  alignment  and 
condition  of  engraving  on  the 
denomination  printing  wheels,  when 
visible. 

(v)  Check  the  descending  register  door 
for  damage,  pry  marks,  or  scarring. 
Make  certain  that  the  door  cannot  be 
opened  without  unlocking  it. 

(vi)  E.\am!ne  the  meter  drum  for 
damage,  pry  marks,  or  suirring. 

(vii)  Examine  the  meter  cover  for  pr\' 
marks  or  scarring  near  the  post  offic* 
lock  or  breakoff  screws,  any  drilled 
holes,  or  any  signs  of  attempted  entry 
into  the  internal  mechanism  of  the 
meter. 

(viii)  Examine  the  postage  meter 
stamp  die  for  excessive  wear,  damage, 
breakage,  or  scars  from  prying,  and  the 
postage  die  retaining  screws  for  signs  of 
wear  to  ensure  that  none  is  missing  or 
shows  signs  of  removal. 

(ix)  Check  the  register,  counter,  and 
display  windows  for  breakage  or 
cloudiness. 

(x)  Obtain  the  signature  of  the 
licensee  to  show  that  a  meter  inspection 
has  taken  place. 

(8)  Report  immediately  to  the 
licensee's  licensing  postmaster  any 
irregularities  in  the  operation  of  the 


meter  or  signs  of  improper  use.  and  take 
steps  to  replace  or  remove  the  meter. 

§501.26    Meiers  not  located. 

Upon  learning  that  one  or  more  of  its 
meters  in  service  cannot  be  located,  the 
manufacturer  must  undertake 
reasonable  efforts  to  locate  the  meter  or 
meters  by  following  a  series  of  Postal 
Service-specified  actions  designed  to 
locate  the  postage  meter.  If  these  efforts 
are  unsuccessful  and  the  meter  is 
determined  to  be  lost  or  stolen,  the 
manufacturer  must  notify  the  Postal 
Service  within  30  days  through 
submission  of  a  Lost  and  Stolen  Meter 
Incident  Report. 

(a)  If  a  licensee  cannot  be  located,  the 
manufacturer  mu.st.  at  a  minimum, 
complete  the  following  actions: 

(1)  Call  the  licensee's  last  known 
telephone  number. 

(2)  Call  directory  assistance  for  the 
licensee's  new  telephone  number. 

(3)  Contact  the  licensees  local  post 
office  for  current  change  of  address 
information. 

(4)  Contact  the  local  post  office  for  a 
copv  of  the  applicable  PS  Form  3610 
and  PS  Form  3601-C.  Verify  the 
location  of  the  meter  or  licensee 
currently  maintained  in  those  meter 
records. 

(5)  Contact  the  rental  agency 
responsible  for  the  property  where  the 
licensee  wa.s  located  (if  applicable). 

(6)  Visit  the  licensee's  last  known 
address  to  see  w  hether  the  building 
superintendent  or  a  neighbor  knows  the 
meter  licensee's  new  address. 

(7)  Check  the  centralized  meter 
inspection  file  for  change  of  addres.s 
notation. 

(R)  Mail  a  certified  letter  to  the 
licensee  at  the  last  known  address  with 
the  notation  "Forwarding  and  Address 
Correction  Requested"  with  a  return 
receipt  requested. 

(9)  If  new  address  information  is 
obtained  during  these  steps,  any 
scheduled  meter  inspections  must  be 
completed  promptly. 

(b)  If  a  meter  is  reported  to  be  lost  or 
stolen  by  the  licensee,  the  manufacturer 
must,  at  a  minimum,  complete  the 
actions  listed  below: 

(1)  Ensure  that  the  meter  licensee  has 
filed  a  police  report  and  that  copies 
have  been  provided  to  the  appropriate 
Inspection  Service  Contraband  Postage 
Identification  Program  (CPIP)  specialist. 

(2)  Withhold  issuance  of  a 
replacement  meter  until  the  missing 
meter  has  been  properly  reported  to  the 
police  and  to  the  appropriate  Inspection 
Service  CPIP  specialist. 

(3)  If  the  manufacturer  later  learns 
that  the  meter  has  been  loc:ated  and/or 
re<;overed.  the  manufacturer  must 


update  lost  and  stolen  meter  activity 
records,  inspect  the  meter  promptly, 
initiate  a  postage  adjustment  or  transfer 
if  appropriate,  and  check  the  meter  out 
of  ser\'ice  if  a  replacement  meter  has 
been  .supplied  to  the  meter  licen.see. 

(c)  If  a  meter  reported  to  the  Postal 
Service  as  lost  or  stolen  is  later  located, 
the  manufacturer  is  responsible  for 
submitting  a  new  lost  and  stolen  meter 
incident  report  that  references  the  initial 
report  and  outlines  the  details  of  how 
the  meter  was  recovered.  This  report 
must  be  submitted  to  the  Postal  Service 
within  .30  days  of  recovery  of  the  meter. 
The  meter  manufacturer  is  also 
responsible  for  removing  located  meters 
from  the  lost  and  stolen  meter  reports 
provided  on  a  periodic  basis  to  the 
Postal  Service  ISSC. 

(d)  Any  authorized  manufacturer  that 
fails  to  comply  with  standardized  lost 
and  stolen  reporting  procedures  and 
instructions  may  be  subject  to  an 
admini,strative  .sanction  under  §  .501.23. 
as  determined  by  the  Postal  Service. 

§  501 .27    Repair  of  internal  mechanism. 
Repair  or  reconditioning  of  meters 
involving  access  to  internal  mechanisms 
must  be  done  only  within  a  factory  or 
suitable  meter  repair  department  under 
the  manufacturer's  direct  control  and 
supervision.  Meters  must  be  checked 
out  of  service  by  the  post  office  of 
setting  before  they  are  opened  or  any 
internal  repairs  are  undertaken. 

§  501 .28    Computerized  remote  postage 
meter  resetting. 

(a)  Description.  The  Computerized 
Meter  Resetting  System  (CMRS)  permits 
postal  licensees  using  specially 
designed  postage  meters  to  reset  their 
meter>ut  their  places  of  business  via 
telephonic  communications.  Authorized 
meter  manufacturers  that  offer  CMRS 
services  are  known  as  meter  resetting 
companies  (MRCs).  To  re.set  a  meter,  the 
licensee  telephones  the  MRC  and 
provides  identifying  data.  Prior  to 
proceeding  with  the  setting  transaction, 
the  MRC  must  verify  the  data  and 
a.scertain  from  its  own  files  whether  the 
licensee  has  sufficient  funds  available 
on  deposit  with  the  Postal  Service.  If  the 
funds  are  available,  or  the  manufacturer 
opts  to  provide  a  funds  advance  in 
accordance  with  paragraph  (bK4)  of  thi.s 
section,  the  MRC  may  complete  the 
setting  transaction. 

(b)  Deposits  with  the  Postal  Service. 
(1)  A  CMRS  licen.see  is  required  to 

have  funds  available  on  deposit  with  the 
Postal  Service  prior  to  resetting  a  meter 
or  the  manufacturer  may  opt  to  provide 
a  funds  advance  in  accordance  with 
paragraph  (bl(4)  of  this  section.  The 
details  of  this  deposit  requirement  an:       ; 


covered  within  the  Acknowledgment  of 
Deposit  Requirement  document.  By 
signing  this  document,  the  licensee 
agrees  to  transfer  funds  to  the  Postal 
Service  through  n  lockbox  bank,  as 
specified  by  tjie  MRC.  for  the  purpose 
of  prepayment  of  postage.  The  MRC 
rf'presenlative  must  provide  all  new 
CMRS  licensejas  with  this  document 
wlien  a  new  abr:ount  is  e.stabli.shed.  The 
document  muist  be  completed  and 
signed  by  the  licensee  and  sent  to  tiie 
licensing  post  office  by  the  MRC. 

(2)  The  MRC  is  required  to 
incorporate  the  following  language  into 
its  po.stage  mejter  rental  agreements: 


Acknowledgment  of  Deposit  Requirement 

By  signing  this  ^rtrr  rental  agreement,  ynu 
represent  that  you  have  read  the 
Ar.knowledpnent  of  Deposit 
KfjquirpmRiit  and  are  familiar  with  its 
lorni.s.  You  Rgree  that,  upon  execution  of 
thi.s  Agrcrntent  with  Ithe  MRCI.  you  will 
also  be  bound  by  all  terms  and 
conditions  ef  the  Arkntmledgment  of 
Deposit  Requiremtuit.  as  it  may  be 
amended  frjim  tiine  to  time.. 

(3)  The  liceiiiee  is  permitted  to  make 
deposits  in  on^  of  three  ways:  check, 
electronic  funds  transfer  (or  wire 
transfer),  or  aittomated  clearinghouse 
(ACH)  transfer.  Tiiese  deposits  are  to  be 
processed  by  the  lockbox  bank.  The 
lockbox  bank  ^ust  wire  all  available 
balances  to  the  Postal  Service  daily. 

(4)  If  the  MFJC  choo.ses  to  offer 
advanr;ement  bf  funds  to  licensees,  it  is 
required  to  mf^ptain  a  deposit  with  the 
Postal  Ser\'ice  leiqual  to  at  least  1  day's 
average  funds  iidvanced.  The  total 
amount  of  funiis  advanced  to  licen.sees 
on  any  given  d^y  may  not  e.xceed  the 
amount  the  manufacturer  has  on  deposit 
with  the  Postal  Service.  The  MRC  is  not 
authorized  to  perform  .settings  in  excess 
of  the  licensee's  balance  in  any  other 
circumstances]  The  Postal  Service  shall 
not  be  liable  for  any  payments  made  by 
the  MRC  on  behalf  of  a  licensee  that  are 
not  reimbursed  by  the  licensee  because 
the  MRC  is  solely  responsible  for  the 
collection  of  a()vances. 

(c)  Revenue  protection.  The  Postal 
Service  .shall  conduct  periodic 
as.sessments  of  jthe  revenue  protection 
safeguards  of  e^cb  MRC  system  and 
shall  reserve  thio  right  to  revoke  an 
MRCs  authorisation  if  the  CMRS 
.'iystem  does  noit  meet  all  requirements 
set  forth  by  thePostal  Service.  In 
addition,  the  Postal  Service  shall  reserve 
the  right  to  suspend  the  operation  of  the 
MRC  for  any  serious  operational 
deficiencies  that  are  likely  to  result  in 
the  loss  of  funcK  to  the  Postal  Sen'ice  as 
provided  in  §501.12. 


(d)  Equipment.  The  postage  meters 
used  in  the  computerized  re.setting 
system  must  conform  to  the 
specifications  in  §.501.6.  Thev  must  be 
tested  under  §  501.7.  and  conform  to  the 
safeguards,  distribution,  and 
maintenance  requiremenLs of  §§501.15 
through  501.23  to  protetl  the  Postal 
Service  against  loss  of  revenue  from 
fraud,  manipulation,  misoperation.  or 
breakdown. 

(e)  Financial  operation. 

(1)  Prior  to  the  Postal  Service  s 
.selection  of  a  lockbox  provider,  the 
MRC  must  establish  a  lockbox  account 
in  the  name  of  the  Postal  Service  at  a 
bank  or  banU  approved  by  the  Postal 
Service  to  hmdie  the  deposits  of 
licensees.  The  MRC  must  make 
arrangements  with  such  banks  under 
whic:h  the  banks  are  to  inform  the 
manufacturer  of  the  amounts  of  licensee 
funds  received  each  banking  day. 

(2)  The  Postal  Service  lockbox  bank{s) 
will  process  the  CMRS  deposits  daily, 
consolidate  the  data,  and  perform  a 
direc:t  file  transmission  to  each  of  the 
MRCs.  The  daily  deposit  processing  ■ 
cutoff  times  and  the  automated  file 
transmission  times  will  be  coordinated 
independently  with  each  of  the  MRCs. 
Manufacturers  must  ensure  that  their 
data  center  computer  is  programmed  to 
reflect  each  licensee  deposit  and  tracks 
all  licensee  activity. 

(3)  The  MRC  must  require  each 
licensee  requesting  that  its  meter  be 
reset  to  provide  the  meter  serial  number, 
the  licensee  account  number,  and  the 
meter's  ascending  and  descending 
register  readings.  The  manufacturer 
must  verify  that  the  information 
provided  to  the  licensee  is  consistent 
with  its  records.  The  MRC  must  also 
verify  that  there  are  enough  fijnds  in  the 
licer;sees  account  to  cover  the  postage 
setting  requested  before  proceeding  with 
the  setting  transaction  (unless  the 
manufacturer  opts  to  provide  the 
licensee  a  funds  advance).  Immediately 
following  each  such  resetting,  the  MRC 
must  charge  the  licensee's  account  for 
the  amount  of  the  postage  reset.  After 
the  completion  of  each  transaction,  the 
manufacturer  must  promptly  provide 
the  licensee  with  a  statement 
documenting  the  transaction  and  the 
balance  remaining  in  the  licensee's 
account.  As  an  alternative,  the 
manufacturer  may  provide  a  statement 
monthly  that  documents  all  transactions 
for  the  period  and  that  .shows  the 
balance  in  the  licensee's  account  after 
each  transaction. 

(4)  Each  banking  day.  the  lockbox 
bank(s)  are  to  transfer,  by  10  a.m.  lo<:al 
lockbox  bank  time,  amounts  payable  to 
the  Po.stal  Service  from  the  transai:tions 
during  the  previous  day  to  a  designated 


Federal  Reserve  Bank.  The  MRC  must 
maintain  licensee  service  activity  data 
to  accept  and  respond  to  inquiries  from 
licensees  concerning  the  status  of  their 
payments.  The  lockbox  bank  must 
provide  the  MRCs  with  a  nationwide, 
toll-free  telephone  number  for  licensee 
service.  The  Postal  Service  lockbox  bank 
must  assign  a  dedicated  senior  level 
licensee  service  representative  to  handle 
all  inquiries  and  investigations. 

(5)  The  Postal  Service  requires  that 
the  MRC>s  publicize  to  all  CMRS 
licensees  the  following  payment  options 
(listed  in  order  of  preference): 

(i)  Automated  clearinghouse  (ACH) . 
debits/credits. 

(ii)  Electronic  funds  transfer  (wire 
transfer). 

(iii)  Checks. 

(6)  Licensee  check  deposits  must  be 
mailed  to  a  predetermined  post  office 
box  address  specified  by  the  lockbox 
bank  and  accompanied  bv  a  pre- 
encoded  deposit  ticket.  The  Postal 
Service  will  provide  the  MRCs  with  the 
deposit  ticket  format.  The  MRC  must 
ensure  that  the  deposit  tickets  are 
distributed  to  licensees  for  inclu.sion 
with  check  payments  At  the  time  a  new 
account  is  opened,  a  licensee  not 
possessing  a  pre-encoded  deposit  slip 
must  present  the  initial  payment  to  the 
MRC  representative  who  in  turn  assigns 
the  licen.see  a  new  account  number  and 
manually  prepares  a  deposit  ticket  to  be 
mailed  to  the  lockbox  hank  for 
processing. 

(7)  If  a  licensee  prefers  to  use  a 
payment  form  other  than  a  check,  the 
licensee  must  contact  the  MRC 
representative  for  instructions,  and  the 
MRC  must  provide  the  licensee  with  the 
appropriate  information  regarding  the 
use  of  automated  clearinghouse  debits.' 
credits  and  electronic  funds  transfers 
(wire  transfefh). 

(8)  Returned  checks  and  ACH  debits 
are  the  responsibdity  of  the  Postal 
Service.  In  the  rui.se  of  a  returned  check, 
the  Postal  Service  lockbox  bank,  after  an 
automatic  second  presentment,  will 
advise  the  MRC  of  the  account  in 
que.stion  so  that  the  MRC  data  file  can 
be  lo<;ked.  The  MRC  mu.>;t  lock  the 
licen.see  account  imm.ediately  so  that 
the  licensee  is  unable  to  reset  the  meter 
until  the  Postal  Servi(«  receives 
payment  in  full  for  the  check  returned. 
The  lockbox  bank  will  provide 
coIle<;tion  services  for  returned  chet:ks 
on  behalf  of  the  Po.stal  vSe.-vice.  The 
Postal  Service  lockbox  bank  will  notify 
the  MRC  once  this  item  is  paid.  The 
MRC  will  then  release  the  account  for 
activity. 

(0  Refunds.  The  Postal  Service  will 
i.ssue  a  refund  to  a  licensee  for  anv 
unused  po-;tag«!  in  a  meter.  Refunds  of 
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licensee  balances  maintained  bv  the  hours  after  receipt  of  a  licensee's 

Postal  Service  in  the  Postal  Ser\  ice  fund     remiest. 

are  intended  to  be  made  directly  to  the  fe)  Reports.  The  manufacturer  must 

licensee  by  the  lockbox  bank  within  48       provide  reports  according  to  the 

following  schedule: 


Report  description 

Contents 

Frequency 

Media 

MRC  CMRS  Daily  Activity  Report 

Summary  of  Business  Activity  

ZIP  Code  of  Licensing  Post  Office; 
Amount  of  Resettings. 

Customer  ID;  ZIP  Code;  Amount  of  Re- 
fund. 

Customer  ID;  ZIP  Code;  Amount  of 
Funds  Advanced. 

Daily  

Postal  Accounting  Period 

Paper  (fac- 

Revenue Allocation  Report  

Postaae  Refunds  Reoort    

simile) 
Electronic. 

Daily  (by  request  only)  

Daily  (by  request  only)  

Paper. 

Funds  Advanced  Report  

Paper 

(h)  Inspection  of  records  and 
facilities.  The  manufac.turer  mvi.st  make 
its  facilities  handling  the  operation  of 
the  computerized  resetting  system  and 
all  records  about  the  operation  of  the 
system  available  for  inspection  by 
representatives  of  the  Postal  Service  at 
all  reasonable  times. 


§  501 .29    Notice  of  proposed  changes  in 
regulations. 

Before  changing  the  regulations  in 
part  501,  the  Postal  Service  must  give  an 
advance  notice  of  any  proposed  changes 
to  enable  persons  who  manufacture,  or 
are  interested  in  manufacturing,  postage 
meters  a  chance  to  be  heard  and  to 
adjust  their  operations  to  accord  with 
the  proposed  changes  if  they  are 
adopted. 


Appropriate  amendments  to  39  OR 
parts  111  and  501  to  reflect  these 
changes  will  be  published  if  the 
proposal  is  adopted. 

Stanley  F.  Mires, 

C.hiffC.oiinsfL  Legislative. 

Note:  Thn  following  draft  report  and  P.S 
F-'orm.s  are  published  for  informational 
purpo.sos  only  and  will  not  be  codified  in  tbi' 
Oule  of  Fi^deral  Regulations. 

BILLING  CODE  7710-12-P 
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Lost  and  Stolen  Meter  Incident  Report 

(To  be  filed  within  30  days  of  detemiining  that  a  meter  is  lost,  stolen,  or  recovered) 

1.  Report  code: 

2.  Report  number:  

3.  Report  date: . 

4.  Occurrence  date:  

5.  Manufacturer's  code;  

6.  Meter  serial  number  

7.  Mooel  number;  

8.  Licensing  post  office -finance  number 

9.  Meter  license  number: 


A.  Administrative  Details 

10.  Accountable  distnct/branch/dealer 


11.  Connplete  address  (inctuding  9-dtgit  ZIP  Code): 


12.  Complete  name  and  last  known  address  of  licensee; 

13.  Indicate  whether  the  licensee  is  a  third-party  mailer 

14.  Police  report  number,  if  stolen: 


Note;  For  stolen  meters,  a  copy  of  the  applicable  police  report  must  be  attached  to  the  stolen 
report.   For  recovered  meters,  a  copy  of  the  original  lost  or  stolen  report  must  be  attached  to 
the  recovery  report 

15.  Name,  precinct,  and  address  of  applicable  police  department; 


16.  For  lost  or  stolen  meters: 

Last  known  register  readings: 
Ascending: 
Descending; 
Seal  number 
Date  of  last  setting: 

Date  of  last  manufacturer's  inspection: 

17.  For  found  or  recovered  meter 

Reference  initial  report  number 
Meter  date  reading  at  time  of  recovery: 
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B.  Circumstances 


18.  Details  of  loss  or  recovery,  irKlude  time,  place,  name  of  Individual  wfio  reported  incident, 
and  all  pertinent  facts: 


19.  Indicate  any  history  of  otfier  meters  reported  as  lost  or  stolen  by  this  customer  and  attach 
all  reports  relating  to  these  instances: 


C.  Report  Distribution 

Concurrent  distnbulion  of  this  report  must  be  made  to  the  licensing  post  office  and  the 
applicable  Inspection  Sen/ice  Contraband  Postage  Identification  Program  (CPIP)  specialist. 


20.  Name  and  address  of  licensing  post  office: 


21.  Name  and  address  of  applicable  Inspection  Service  CPIP  specialist: 


D.  Report  Certification 

The  following  certify  that  this  report  was  accurately  completed  and  submitted  after  the  actions 
specified  in  39  CFR  501.26  were  followed: 

22.  Name  (typed)  and  signature  of  person  completing  the  report: 


23.  Name  (typed)  and  signature  of  supeivisor 


The  submission  of  false,  fictitious,  or  fraudulent  statements  can  result  in  imprisonment 
of  up  to  5  years  and  a  fine  of  up  to  $10,000  (18  U.S.C.  1001). 

Failure  to  report  a  lost  or  stolen  meter  according  to  standardized  reporting  procedures 
outlined  in  39  CFR  501.26  and/or  39  CFR  501.22  can  result  in  an  administrative  sanction. 
Additionally,  lost  and  stolen  meter  activity  reports  must  be  submitted  upon  locating  or 
recovering  a  meter  that  has  been  reported  as  lost  or  stolen.  The  submission  of  a  lost 
and  stolen  meter  activity  report  does  not  relinquish  the  manufacturer's  responsibility  to 
update  input  for  the  national  computerized  quarterly  lost  and  stolen  report. 
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Missing  Meters  Required  Actions 
(39  CFR  501.26) 


If  a  licensee  cannot  be  located,  do  the  following: 

1.  Call  licensee's  last  known  telephone  number. 

2.  Call  directory  assistance  for  new  telephone  number. 

3.  Contact  local  post  office  for  current  change  of  address  information. 

4.  Contact  local  post  office  for  a  copy  of  Fonxi  3610  and  Form  3601 -C  for  indication  of  new 
address. 

5.  Contact  rental  agency  responsible  for  property  where  licensee  was  located. 

6.  Visit  licensees  last  known  address  to  see  whether  building  superintendent  or  a  neighbor 
knows  licensee's  new  address. 

7.  Check  centralized  meter  inspection  file  for  change  of  address  notation. 

8.  Mail  a  certified  letter  to  licensee  at  last  known  address,  with  notation  "Forwarding  and 
Address  Correction  Requested"  with  a  return  receipt  requested. 

If  a  meter  is  reported  lost  or  stolen  by  licensee,  do  the  following: 

1.  Ensure  that  meter  licensee  has  filed  a  police  report  and  that  copies  have  been  provided  to. 
appropriate  Contraband  Postage  Identification  Program  (CPIP)  Postal  Inspector. 

2.  Do  not  issue  a  replacement  meter  without  ensuring  that  missing  meter  has  been  properly 
reported  to  police  and  to  Inspection  Service. 
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U.S.  Postal  Service 
Application  for  a  License  to  Lease  and  Use  Postage  Meters 

(Complete  and  submit  ongmal  signed  fomi  to  the  post  office  where  metered  mall  will  be 

deposited.) 


Post  Office  Where  Mail  Is  to  Be  Deposited: 
Name: 


State: 


ZIP  Code: 


A.  Applicant 

1 .  Business  Name: 

3.  Corporate  Business  Customer  Infomiation  System  (CBCIS)  Number(^tf  known): 

4.  Business  Tax  Identification  Numtier  ^___ 

5.  Corporate  Business  Agent  (if  appScable): 


2.  Telephone:  J )_ 


6.  Federal  Agency  Code  (for  U.S.  official  mail  [penalty  indiciaD 

7.  Mailing  Address  (de^very): 

Address: ' 

City: 


State: 


ZrP+4: 


Fax  Numtjer: 


8.    Physical  Street  Address  (if  mailing  address  is  a  post  office  box  or  different  from  above): 


City: 


B.  Busiriess  Profile 

1 .  Company's  primary  business  function: 

2.  pive  us  your  best  estimate  of  postage  usage: 

a.  Anticipated  Annual  Metered  Postage: 


State: 


ZIP+4: 


Less  than  $7,000  [  ] 

$7,000  to  $12,000  [  ] 

$12,001  to  $25,000  [  1 

More  than  $25,000  [  ] 


b.  Annual  Percentage  of  Metered  Mail: 


3.  Does  your  business  anticipate  mailing  metered  mail  at  discounted  rates? 

4.  Does  your  business  have  an  authorization  to  use  permit  imprints  at  this  or 
any  other  post  office? 

5.  Does  your  business  prepare  or  process  mail  for  other  (third)  parties? 

6.  Does  your  business  currently  hoW  any  other  meter  licenses  at  this  or 
any  other  post  office? 

H  yes,  list: 

Post  Office  City         State         ZIP  Code 


Letters 

Flats 

Parcels 

% 
% 
% 

[    ]Y 

( 

]N 

(    ]Y 
[    ]Y 

[ 
[ 

]N 
]N 

I    lY 

I 

IN 

License  Number 

7.    Have  you  or  your  business  ever  had  a  meter  license  revoked? 

If  yee,  provide  specific  details  (induding  dates  and  licensing  post  office): 


[    lY      [    IN 
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The  collection  of  this  infomuition  is  authorized  by  39  U.S.C.  401  and  404.  This 
information  will  be  used  to  administer  postage  meter  activities.  As  a  routine  use.  the 
information  may  be  disclosed  to  an  appropriate  government  agertcy,  domestic  or  foreign, 
for  law  enforcement  purposes;  where  pertinent,  in  a  legal  proceeding  to  which  the  U.S. 
Postal  Service  is  a  party  or  Itas  an  interest;  to  a  government  agency  in  order  to  obtain 
information  relevant  to  a  Postal  Service  decision  concerning  employment,  security 
clearances,  contracts,  licenses,  grants,  permits,  or  other  benefits;  to  a  government 
agency  upon  its  request  wtien  relevant  to  its  decision  concerning  employment,  security 
clearances,  security  or  suitability  investigations,  contracts,  licenses,  grants,  or  other 
benefits;  to  a  congressional  office  at  your  request;  to  an  expert,  consultant,  or  other 
person  under  contract  with  the  Postal  Service  to  fulfill  an  agency  function;  to  the  Federal 
Records  Center  for  storage;  to  the  Office  of  Management  and  Budget  for  review  of 
private  relief  legislation;  to  an  independent  certified  public  accountant  during  an  official 
audit  of  Postal  Service  finances;  to  a  labor  organization  as  required  by  the  National 
Lat>or  Relations  Act;  and  to  disclose  the  identity  and  address  of  user  and  identity  of 
agent  to  any  memt)er  of  the  public  Completion  of  this  form  is  voluntary;  however,  if  this 
information  is  not  provided,  you  may  not  receive  meter  services. 

The  submission  of  a  false,  fictitious,  or  fraudulent  statement  can  result  in  imprisonment 
of  up  to  5  years  and  a  fine  of  up  to  $10,000  (18  U.S.C.  1001).  In  addition,  a  civil  penalty  of 
up  to  $5,000  and  an  additional  assessment  of  twice  the  amount  falsely  claimed  may  be 
imposed  (31  U.S.C.  3802). 


C.  Certification 

The  application  must  Ije  signed  and  submitted  to  the  U.S.  Postal  Service  by  a  corporate  officer  or 
an  individual  within  the  business  with  the  authority  to  sign  checks. 

I  hereby  certify  that  all  information  furnished  on  this  form  is  accurate  and  tmthful. 

Applicant's  Signatu.'e: Date: 

Printed  Name: 

Business  Title: 


Contact  Telephone:  J \_ 


PS  Forni  3601-A  (DRAFT] 
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U.S.  Postal  Service 
Postage  Meter  Installation,  Withdrawal,  or  Replacement 


[  ]  Installation 


[  ]Withdra«ral 


Reason  for  Meter  Activity: 

(  ]  New  Meter  [  J  Model  Change 

[  ]  Register  Failure  [  ]  Cancellation  of  Lease 

(  ]  Other 


Explanation: 


[  ]  ReptSKcment 


[  ]  Mechanicai  Failure 

[  ]  USPS  Revocation  of  License 


A.  Licensee  Information 

Meter  License  Number: 


Licensee  Business/Individual  Name:_ 


B.  Meter  Location 

Address: 

Citv: 

State: 

ZIP+4: 

Contact  Person: 

Meter  Inclicia  Option  Requested: 

1 .  Cilv: 

2.  Nanfie  of  Classified  Branch: 

3.  ZIP  Code  Desianatjon: 

4.  Militarv  APO/FPO: 

State: 
State: 

_  Telephone: . 

C.  Meter  Information 

Withdrawn  Meter 

Meter  Manufacturer: 

installed  Meter 

Meter  Manufacturer 

Model  Number: 

Model  Numljer 

Serial  Number: 

Serial  Number 

Locking  Seal  Number: 

Lockinq  Seal  Number 

AscerKiInq  Reaister: 

Ascendinq  Reqister 

Descendina  Reaister 

Descendinq  Reoister: 

Control  Total: 

Control  Number 

1 

PS  Form  3601 -C  [DRAFTI 
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Exhibit  C 


D.  Refunded/Transferred  Postage 

(  I  Postage  Refunded  $ 


[  ]  Postage  Transferred  $ 


[  I  Refund  Not  Determined  and/or  Locally  Authorized  (provide  explanation) 

Explanation: 


E.  Manufacturer's  Authorized  Representative 

Name  (typed)  and  Title: 

Employee  ID  #: 


Daaler/Branch  Office  Code  #: 
Address: 


City: 

Tejephone; 

i 
Signature:  _ 


State: 


ZIP-M*: 


The  submission  of  a  false,  fictitious,  or  fraudulent  statement  can  result  in  imprisonment 
of  tip  to  5  years  and  a  fine  of  up  to  $10,000  (18  U.S.C.  1001). 


F.  USPS  Representative 


Na  1  IB  (typed)  and  Title; 


Round  Stamp  Here 

(required) 


Post  Office.  Station,  or  Branch  Location: 
Signature: 


PS  Form  360 1-C  [DRAFT] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


7  CFR  Parts  319  and  322 
[Docket  No.  8»-1 17-4] 
RIN  0579-AA37  j  j 

Honeybees  and  Honeyt>ee  Semen 
From  New  Zealand 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  We  are  amending  the 
honeybee  and  honeybee  semen 
regulations  to  allow' honeybees  and 
honeybee  semen  from  New  Zealand  to 
transit  the  United  States,  subject  to 
certain  conditions.  This  action  relieves 
certain  restrictions  on  the  movement  of 
honeybees  and  honeybee  semen  from 
New  Zealand  through  the  United  States 
without  presenting  a  significant  risk  of 
introducing  harmful  diseases  or 
parasites  of  honeybees  into  the  United 
States. 

EFFECTIVE  DATE:  March  3,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  Pons,  Operations  Officer.  Port 
Operations  Staff.  Plant  Protection  and 
Quarantine,  APHIS,  USDA.  P.O.  Drawer 
810,  Riverdaie,  MD  20738.  The 
telephone  number  for  the  agency 
contact  will  change  when  agency  offices 
in  Hyattsville,  MD,  move  to  Riverdaie, 
MD,  during  January  or  February. 
Telephone:  (301)  436-8295 
(Hyattsville);  (301)  734-8295 
(Riverdaie). 

SUPPLEMENTARY  INFORMATION: 
Background         |  { 

The  regulations  in  7  CFR  part  322 
(referred  to  below  as  the  regulations) 
govern  the  importation  info  the  United 
States  of  honeybees  and  honeybee 
semen.  These  regulations  were 


established  pursuant  to  the  Honeybee 
Act  (7  U.S.C.  281  et  seq.).  The  Honeybee 
Act  was  designed  to  prevent  the 
movement  into  the  United  States  of 
diseases  and  parasites  harmful  to 
honeybees,  and  to  prevent  their  spread 
within  the  United  States.  In  addition, 
the  Honeybee  Act  was  designed  to 
prevent  the  movement  into  the  United 
States  of  undesirable  species  or 
-    subspecies  of  honeybees,  such  as  Apis 
mellifera  scutelhta,  commonly  known 
in  the  United  States  as  the  African 
honeybee. 

In  this  regard,  7  U.S.C.  281  provides, 
in  relevant  part,  that: 

(a)  IN  GENERAL.— The  Secretary  of 
Agriculture  is  authorized  to  prohibit  or 
restrict  the  importation  or  entry  of  honeybees 
and  honeybee  semen  into  or  through  the 
United  States  in  order  to  prevent  the 
introduction  and  spread  of  diseases  and 
parasites  harmful  to  honeybees,  the 
introduction  of  genetically  undesirable  germ 
plasm  of  honeybees,  or  the  introduction  and 
spread  of  undesirable  species  or  subspecies 
of  honeybees  and  the  semen  of  honeybees. 

.        Under  the  regulations,  honeybees  may 
be  imported  into  the  United  States  from 
New  Zealand  only  by  the  United  States 
Department  of  Agriculture  (USDA)  and 
only  for  experimental  or  scientific 
purposes.  Honeybee  semen  may  be 
imported  into  the  United  States  from 
New  Zealand  only  under  a  permit 
issued  by  the  USDA  and  in  accordance 
with  specific  marking  and  shipping 
requirements. 

On  February  6,  1990,  we  published  in 
the  Federal  Register  (55  FR  3968-3969 
Docket  No  89-117)  a  proposal  to  amend 
the  regulations  by  removing  liiese 
restrictions  on  honeybees  and  honeybee 
semen  imported  into  the  United  States 
from  New  Zealand.  We  believed  that  the 
proposal  was  warranted  because  it  had 
been  determined  that  New  Zealand  was 
free  of  diseases  and  parasites  harmful  to 
honeybees  in  the  United  States,  and 
undesirable  species  or  subspecies  of 
honeybees.  This  determination  was 
made  based  on  USDA  review  of  the 
scientific  literature;  an  ongoing 
sampling  program  of  New  Zealand 
honeybees  by  the  USDA;  an  ongoing 
exchange  of  information  between  New 
Zealand  and  the  United  States  relating 
to  bee  diseases,  bee  parasites,  and 
undesirable  species  and  subspecies  of 
honeybees;  and  a  review  bv  USDA  of 


the  bee  enforcement  program  in  New 
Zealand.' 

However,  we  recognized  that 
shipments  of  honeybees  ortoneybee 
semen  from  New  Zealand  could,  during 
transit  through  countries  from  which 
honeybees  and  honeybee  semen  may 
not  be  imported  into  the  United  States, 
come  in  contact  with  foreign  honeybee's 
that  may  be  diseased.  We  therefore 
proposed  to  allow  honeybees  and 
honeybee  semen  to  be  imported  from 
New  Zealand  into  the  United  States 
only  if  they  were  shipped  to  the  United 
States  nonstop  and  if  they  were 
accompanied  by  a  certificate  issued  by 
the  New  Zealand  Department  of 
Agriculture  certifying  that  the 
honeybees  and  honeybee  semen  were  of 
New  Zealand  origin.  We  also  proposed 
to  amend  §  322.2  to  add  a  definition  for 
"certificate  of  origin." 

We  solicited  comments  concerning 
the  1990  proposal  for  15  days  ending 
February  21,  1990.  In  response  to  a 
comment,  we  published  a  notice  in  the 
Federal  Register  on  March  2.  1990  (55 
FR  7499,  Docket  No.  90-025).  that 
extended  the  comment  period  to  April 
2,  1990.  We  received  37  comments  by 
that  date.  We  did  not  at  that  time 
publish  a  final  rule,  but  have  since 
determined  that  we  wish  to  proceed 
with  rulemaking.  On  Juiv  18,  1994,  we 
published  in  the  Federal  Register  (59 
FR  36373-36374,  Docket  No.  89-117-3) 
a  notice  to  reopen  and  extend  the 
comment  period  on  the  proposal  to 
August  17.  1994.  We  received  an 
additional  20  comments  by  that  date. 
The  comments  were  from  apiaries, 
queen  breeders,  beekeeper  associations. 
State  departments  of  agriculture,  and 
agriculture  departments  of  foreign 
governments.  Of  the  total  comments 
received,  11  were  in  favor  of  the 
proposed  rule.  The  remaining  comments 
rai.sed  objections  or  concerns,  which  are 
discussed  below  by  topic. 

Comments  Resulting  in  a  Change  to  the 
Rule 

A  number  of  commenfers  were 
concerned  about  a  di-sorder  caiied  half 
moon  syndrome  (HMS)  (hat  has  been 
reported  in  New  Zealand  honeybee 
colonies.  Commenfers  said  there  are 
reports  that  HMS  may  have  been 
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introduced  into  Canada  from  shipments 
of  New  Zealand  honeybees. 

According  to  our  information,  HMS  is 
not  known  to  be  present  in  any  country 
otlier  than  New  Zealand.  In  1984,  ARS 
researchers  visited  New  Zealand  to 
study  honeybees  and  honeybee  diseases 
there,  and  specifically  to  study  HMS. 
Field  tests  conducted  in  New  Zealand 
by  ARS  researchers  to  determine  the 
communicability  of  HMS  indicated  that 
the  symptoms  of  the  syndrome  could 
not  be  reproduced  in  a  healthy  colony, 
even  when  the  healthy  colony  was  given 
a  massive  inoculum  (a  comb  containing 
larvae  with  HMS).  In  laboratory  tests,  no 
pathogen  or  other  causative  agent  of 
IIMS  could  be  found.  Field  observations 
of  New  Zealand  colonies  also  showed 
that  .symptoms  of  HMS  appeared  to 
clear  up  in  time  without  a.ssistance  or 
treatment.  Further,  ARS  has  i.mported 
honeybees  from  New  Zealand  (50 
queens  and  20  packages  of  honeybees 
from  a  variety  of  sources)  under  a  USDA 
permit  on  three  occasions  over  the  pa.st 
10  years,  and  HMS  was  not  observed  in 
any  colony.  On  the  basis  of  the.se 
observations  and  tests,  ARS  conrludud 
that  HMS  is  not  a  highly  communicable 
disease. 

In  addition,  ovur  the  past  5  years, 
Canada  has  imported  approximately 
H0..500  packages  of  honeybees  and 
i4.1.3.')0  queens  from  New  Zealand. 
When  New  Zealand  honeybees  were 
first  imported  into  Canada,  beekeepers 
receiving  the  honeybees  were 
specifically  requested  to  look  for  any 
abnormal  developments  that  resembled 
I  IMS  id  their  colonies.  One  case  was 
rt>ported,  but  the  presence  of  the 
syndrome  was  never  confirmed. 
Agriculture  Canada  continues  to  allow 
the  importation  of  New  Zealand 
honeybees  into  Canada  because  they 
have  concluded  that  if  HMS  is  present 
in  New  Zealand  stock,  it  is  not 
communicable  to  Canadian  honeybees, 
or  there  would  be  ample  evidence  of  its 
prt;sence  by  now. 

However,  it  is  true  that  we  do  not 
know  what  causes  HMS,  nor  do  we 
know  how  the  syndrome  was 
conmuinicated  in  those  instances  where 
it  has  occurred.  Also,  because  we  have 
not  found  a  ( au.sative  agent  of  HMS.  we 
no  not  know  for  certain  whether  or  not 
thb  .syndrome  would  be  communicable 
in  the  varied  climates  of  the  United 
States. 

Commeiiters  had  other  disease 
concerns  regarding  New  Zealand 
noneybtjes,  in  addition  to  HMS. 
Specifically,  commenters  cited  n'|)()rts 
of  a  high  incidence  of  chalk-brood 
disease  in  New  Zealand.  Some  other 
commenters  were  concerned  that  a 
utunberof  disea.ses  that  may  be  present 


in  New  Zealand  honeybees,  such  as 
chronic  paralysis  virus,  Kashmir  bee 
virus,  melanosis,  and  Mnlpighamneba 
mellificae,  could  be  introduced  into  the 
State  of  Hawaii.  We  also  received  a 
comment  stating  that  the  proposal 
conflicts  with  a  law  of  the  State  of 
Hawaii  which  prohibits  importation  of 
live  honeybees  into  Hawaii  because  of 
disease  and  pest  concerns.  Our  reports 
indicate  that  chalk-brood  and  the  other 
di.seases  mentioned  by  commenters  are 
present  in  New  Zealand.  These  diseases 
are  also  found  in  U.S.  apiaries,  but  may 
not  be  present  in  every  State.  In 
response  to  commenters'  concerns,  we 
have  determined  that,  becau.se  of  lack  of 
information  at  this  time,  we  cannot  be 
certain  that  the  introduction  or  spread 
of  HMS  and  the  other  diseases 
mentioned  by  commenters  into  certain 
States  would  not  prove  harmful  to  U.S. 
honeybees.  We  plan  to  continue  to 
re.search  HMS  and  to  conduct  surveys  to 
ascertain  the  scope  of  other  diseases 
such  as  chalk-brood  in  the  United 
States,  to  help  us  determine  whether  or 
not  New  2^aland  honeybees  can  safely 
be  imported.  We  encourage  interested 
persons  who  may  have  information  in 
this  regard  to  share  that  information 
with  us. 

In  response  to  comments,  and  until 
we  have  conducted  further  research,  we 
are  changing  the  proposed  rule  to  allow 
only  the  transit  of  New  Zealand 
honeyliees  and  honeybee  semen  through 
the  United  States  en  route  to  another 
country,  and  only  in  accordance  with 
specific  requirements  to  help  ensure 
that  the  New  Zealand  honeybees  do  not 
escape  while  in  transit  through  the 
United  States.  We  believe  that  allowing 
New  Zealand  honeybees  and  honeybee 
.semen  to  transit  the  United  States  will 
enable  New  Zealand  to  ship  its 
honeybee*,  to  foreign  markets  without 
posing  a  significant  risk  of  introducing 
or  spreading  harmful  diseases  or 
parasites  to  apiaries  in  the  United 
States. 

We  will  require  that  the  honeybees 
transiting  the  United  States  be 
contained  in  cages  that  are  completelv 
enclosed  by  screens  with  mesh  fine 
enough  to  prevent  the  honeybees  from 
passing  through,  and  that  each  pallet  of 
cages  be  covered  by  an  escape-proof  net 
that  is  secured  tightly  to  the  pallet  so 
that  no  honeybees  can  escape  from 
underneath  the  net.  The  honeybees  will 
have  to  be  shipped  by  air  through  a  port 
staffed  by  an  inspector.^  The  honevbees 
may  be  transloaded  from  one  aircraft  to 
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another  at  the  port  of  arrival  in  the 
United  States,  provided  the  transloadiiig 
is  done  under  the  supervision  of  an 
inspector  and  the  area  u.sed  for  any 
storage  of  the  honeybees  between  flights 
is  within  an  enclosed  building.  These 
requirements  will  help  ensure  that  no 
honeybees  escape  from  the  shipment 
while  in  the  United  States.  Lastlv,  we 
will  require  that,  at  least  2  days  prior  to 
the  expected  date  of  arrival  at  a  port  in 
the  United  States,  the  shipper  must 
notify  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  Officer  in 
Charge  at  the  port  of  arrival  of  the 
following:  The  dates  of  arrival  and 
departure;  the  name  and  address  of  both 
the  shipper  and  receiver:  the  quantity  of 
(jueens  and  the  number  of  cages  of 
package  honeybees  in  the  shipment; 
and,  the  name  of  the  airline  carrving  the 
shipment.  Notification  of  arrival  will 
ensure  that  an  inspector  is  available  to 
supervise  any  necessary  transloading, 
and  to  certify  that  the  shipment  is 
moving  in  compliance  with  the 
regulations. 

Other  Comments 

Some  commenters  staled  that  we  do 
not  know  whether  honeybees  from  New 
Zealand  are  su.sceptible  to  tracheal  mite. 
New  Zealand  has  never  been  infe<>ted 
with  tracheal  mite,  and  so,  commenters 
said,  the  honeybees  have  not  had 
selection  for  resistance  to  these  miles. 
They  believe  it  would  be  a  disservice  to 
U.S.  beekeepers  to  allow  them  to  buy 
stock  that  is  su.sceptible  to  tracheal 
mites. 

This  conunent  introduces  the 
question  of  the  quality  of  New  Zealand 
honevbees.  The  Honeybee  Act,  under 
which  this  rule  is  being  issued,  is 
designed  to  prevent  the  movement  into 
the  United  States  of  diseases  and 
jiarasites  harmful  to  honeybees,  and 
undesirable  species  or  subspecies  of 
honeybees  and  their  .semen.  New 
Zealand  honeybees  are  free  from 
tracheal  mite,  and  so  their  importation 
would  not  pose  a  significant  risk  of 
introducing  or  spreading  tracheal  mite 
within  the  United  States.  Further,  even 
though  U.S.  apiaries  have  been  plagued 
by  tracheal  mite  for  a  number  of  years, 
honeybees  in  the  United  States  are  still 
su.sceptible  to  the  mite  and  there  is  no 
research  or  experience  that  indicates 
honeybees  from  New  Zealand  would  be 
more  susceptible  to  tracheal  mites  than 
U.S.  honeybees. 

A  few  commenters  stated  that 
Canadian  beekeepers  report  a  high 
incidence  of  supersedure  in  New 
Zealand  queens.  This  t.omment  also 
voices  a  concern  about  the  quality  of 
New  Zealand  honeybees.  Resean:hers 
from  USDA's  Agricultural  Research 


Service  (ARS)  have  examined  the  issue 
of  supersedure  in  queens  from  New 
Zealand  and  have  concluded  that  there 
does  not  seem  to  be  a  genetic  reason  for 
the  difficulty.  Rather,  stress  from 
travelling  overseas  or  damage  or  injury 
to  the  queens  during  travel  is  the  likely 
c^u.se  of  supersedure  of  New  Zealand 
queens.  In  accordance  with  the 
Honeybee  Act.  our  regulations  impose 
only  those  restrictions  necessary  to 
prevent  the  spread  of  diseases  and 
parasites  harmful  to  honeybees,  and 
undesirable  species  or  subspecies  of 
honevbees  and  their  semen. 

A  tew  commenters  asserted  that, 
although  ARS  may  have  checked 
•samples  of  honeybees  from  New 
Zealand,  no  raw  data  is  available  to  the 
beekeeping  community.  Commenters 
were  concerned  that  the  sampling  levels 
may  not  have  been  representative  of  all 
the  honeybees  in  New  Zealand. 

ARS  researchers  traveled  to  New 
Zealand  in  1984,  where  they  conducted 
both  field  and  laboratory  tests  and 
observations  to  determine  the  health 
status  of  New  Zealand  honeybees.  To 
supplement  their  on-site  studies  in  New 
Zealand.  ARS  imported  .50  queens  from 
six  different  .soun:es  in  April,  1985. 
After  one  year,  the  resulting  colonies 
.showed  no  .symptoms  of  any  exotic 
diseases  or  parasites.  In  April.  1987. 
ARS  imported  tO  3-pound  packages'of 
honeybees  from  New  Zealand;  again, 
after  one  year,  the  package  honeybees 
were  all  in  good  condition  with  "no  signs 
of  any  exotic  diseases  or  parasites.  In 
May,  1988,  ARS  imported  20  2-poi;nd 
fibertube  packages  of  honeybees  from 
New  Zealand,  ivhich  also  exhibited  no 
signs  of  exotic  parasites  or  diseases.  In 
general,  the  honeybees  imported  by  ARS 
arrived  in  good  condition  with  verv  few 
dead  honeybees  in  the  shipping 
containers. 

Many  commenters  expressed 
frustration  over  the  embargo  Canada  and 
other  major  importing  countries  have 
placed  on  U.S.  queens.  They  .said  the 
U.S.  queen  rearing  industry  is  in 
finarcini  difficulty  because  of  shrinking 
market:^.  and  competition  from  New 
Zealand  could  seriously  hurt  it  further. 
We  believe  it  would  be'unlikely  that 
New  Zealand  would  provide  significant 
competition  to  U.S.  producers  it  their 
honeybees  were  imported  into  the 
United  States.  It  was  determined  in  the 
riigulatory  flexibility  analysis  for  the 
proposed  rule  that  the  price 
disadvantage  for  New  Zealand 
exporters,  combined  with  the  lack  of 
demand  in  the  United  States  for  New 
Zealand  honeybees,  would  make  it 
difficult  for  New  Zealand  honeybees  to 
have  a  significant  impact  on  U.S. 
markets.  However,  under  this  final  rule. 


honeybees  and  honeybee  semen  from 
New  Zealand  will  not  be  imported  into 
the  United  States,  and  therefore,  there  is 
no  potential  impact  on  U.S.  honeybee 
producers  from  competition  in  the  U.S. 
market. 

One  commenfer  said  that,  while  it  is 
true  that  the  mainland  United  States 
does  not  ship  queens  until  late  March  or 
early  April,  Hawaii  produces  and  ships 
queens  beginning  in  February, 
significantly  overlapping  the  New 
Zealand  honeybee  .shipping  season. 
According  to  our  information.  New 
Zealand  queens  can  be  produced  from 
September  through  April.  New 
Zealand's  September  to  NovembiT 
queen  production  is  fully  absorbed 
domestically  and  by  exports  to  some 
Middle  Ea.st  and  Pacific  Island  markets. 
The  February  to  April  production  is 
fully  commiited  to  Canadian  markets. 
That  only  leaves  a  production  window 
in  December  and  January  when  New 
Zealand  producers  would  have 
honeybees  available  for  U.S.  markets. 
This  window  would  not  overlap  the 
Hawaiian  season.  Even  so,  as  this  final 
rule  will  not  permit  the  importation  of 
New  Zealand  honeybees  into  the  United 
States,  this  rule  will  have  no  economic 
impact  on  U.S.  producers  in  Hawaii  or 
any  other  State.    . 

Finally,  one  commenter  suggested 
that  a  system  of  permits  should  be 
instituted  until  experience  proves  that 
importation  of  honeybees  from  New 
Zealand  is  hazard-free.  If  a  problem 
develops,  the  honeybees  could  then  be 
traced  to  their  location  of  origin  in  New 
Zealand.  However,  as  set  forth  above, 
this  final  rule  will  not  permit  the 
importation  of  New  Zealand  honeybees 
into  the  United  States,  and  will  impose 
strict  precautions  to  be  taken  during  the 
honeybees'  transit  of  the  United  States. 
This  final  rule  aLso  requires  that 
shipments  of  honeybees  and  honeybee 
semen  from  New  Zealand  be 
accompanied  by  a  certificate  issued  by 
the  New  Zealand  Department  of 
Agriculture  certifying  that  the  shipmeiU 
originated  in  New  Zealand,  and  the 
honeybees  or  honeybee  semen  will  have 
to  be  shipped  nonstop  to  the  United 
States.  We  believe  these  precautions 
will  ensure  that  the  transit  of  honeybees 
and  honeybee  semen  from  New  Zealand 
poses  no  significant  threat  to  I'.S. 
honeybees,  and  that,  therefore,  a  permit 
system  appears  to  be  unnecessary. 

Miscellaneous 


must  be  accompanied  by  a  certificate 
issued  by  the  New  Zealand  Department 
of  Agriculture  certifying  that  the 
honeybees  or  honeybee  semen  were 
derived  in  or  shipped  from  an  apiary  in 
New  Zealand." 

We  are  also  making  two  editorial 
changes  to  the  regulations.  The  first 
removes  the  footnote  in  «>  322.1  that 
quotes  a  part  of  the  Honeybee  Act.  Prior 
to  January  1,  1995,  the  Honeybee  Ad 
contained  criteria  for  determining 
which  countries  could  be  listed  in  the 
regulations  as  countries  from  which 
honeylwes  or  honeybee  semen  could  l)e 
im|)orted  info  the  United  States.  The 
Honeybee  Act.  as  amended  by  the 
implementing  legislation  for  the  Q-neral 
Agreement  on  Tariffs  and  Trade,  no 
longer  contains  those  criteria  and, 
therefore,  no  longer  needs  to  be  set  forth 
in  the  regulations.  The  se<.ond  change  is 
to  the  Foreign  Quarantine  .Noti(es, 
contained  in  7  CFR  part  319.  The 
regulations  in  7  CVK  3]9.7f)-2  refer  to 
the  Honeybee  Act.  Spet.ificallv.  footnote 
1  in  S  319.76-2  slates,  in  part,  that  "The 
Honeybee  Act  *   *   *  prohibits  the 
importation  into  the  I'nited  States  of 
any  live  honeylwesof  the  genus  Ap/j, 

*"  We  are  amending  this  footnote 
to  n-net.t  the  January  1,  199.'., 

anieiuiments  to  the  Honeybee  Act 
disi  iissed  aboytt. 

Executive  Order  12866  and  Rpj;ulalorv 
Flexibility  Act 


We  are  making  a  change  to  the 
proposed  rule  by  removing  the  proposed 
definition  of  "certificate  of  origin."  In 
order  to  make  the  requirement  more 
dear,  we  are  instead  stating  in  the  rule 
that  "the  honeybees  or  honeybee  semen 


This  rule  has  been  reviewed  under 
Executive  Order  1286fi.  The  rule  ha 
been  determined  to  be  not  significant  . 
the  purposes  of  Executive  Order  12H66 
and.  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget 

This  final  nile  allows  honevbees  and 
honeybee  semen  from  .New  Zealand  to 
transit  the  United  Slates  en  route  to 
foreign  destinations,  subject  to  certain 
conditions.  This  rule  will  primarily 
affect  the  package  bee  and  queen 
industry  in  New  Zealand.  Currently,  the 
lack  of  economical  shipping  routes 
outside  the  Uiuted  Slates  for  New 
Zealand  honeybees  makes  shipments 
from  New  Zealand  to  many  foreign 
destinations  cost  prohibitive.  The 
provisions  of  this  rule  will  provide 
honeybee  producers  in  .New  Zealaiul 
with  rc:onomically  feasible  access  to 
these  foreign  destinations.  However, 
because  the  honeybees  and  honeyOee 
semen  will  not  be  imported  into  the 
United  Stales,  there  is  no  potential 
impact  on  US.  honeybee  producers 
from  competition  in  the  I'.S.  market. 

Under  these  circumstanc  es.  the 
Adnunistralor  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  w  ill  no  * 
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hav!  a  significant  economic  impact  on 
a  siibstantini  number  of  smnii  entities. 

Kxecutive  Order  12778 

This  rule  has  been  revifucd  under 
Kxecutive  Order  12778.  Civil  Justice 
Kefcirm.  This  rule:  (1)  Preempts  ail  State 
a:id  lo<.al  laws  and  regulations  that  are 
inconsistent  with  this  rule:  (2)  lias  no 
retroactive  effe<:t;  and  (3)  does  not 
require  administrative  pro<:eedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  Mxordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  LJ.S.C.  3501 
at  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  control  number 
0.'i79-0072. 

(.isl  of  Subjects 

7CFnPart3J9 

Bees.  Coffee,  Cotton.  Fruits,  Honey. 
Imports,  Incorporation  by  reference. 
Nursery  stock.  Plant  diseases  and  pests. 
Quarantine.  Reporting  and 
recordkeeping  requirements.  Rice. 
Vegel;ililes. 

7  CFU  Part  322 

Bees,  Honey,  Imports,  Reporting  and 
n-'cordkeeping  requirements. 

Accordingly,  7  CFR  parts  319  and  322 
are  amended  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Auliiorit}-:  7  IJ.S.C.  150(1(1.  150o<!.  130ff. 
I'.l-lt>/.  and  4S0:  21  XISX'..  nt>  and  13r>ii; 
rCfK  2.17,  2.r.1.ard  371. 2(r). 

Subpart— Exotic  Bee  Diseases  and 
Parasites 

§319.76    [Amended] 

2.  In  §319.76-2,  footnote  1  is  revised 
lo  read  "Regulations  regarding  the 
importation  of  live  honeybees  of  the 
{'.enus  Apis  are  set  forth  in  7  CFR  part 
322.". 

PART  322— HONEYBEES  AND 
HONEYBEE  SEMEN 

3.  The  authority  citation  for  part  322 
( ontinues  to  read  as  follows: 

Authority:  7  U.S.C  281:  7  CFR  2.1/.  2.51, 
.ind  371.2(c). 

§322.1    [Amended] 

4.  Section  322.1  is  amended  as 
*lollows: 


a.  Footnote  1  and  the  refereni:e  to 
footnote  1  are  removed. 

b.  In  paragraph  (c).  "New  Zealand"  is 
removed. 

c.  Paragraph  (e)  is  redesignated  as 
paragraph  (f)  and  a  new  paragraph  (e)  is 
added  to  rend  as  set  forth  below: 

§  322.1    Importation  of  honeybees  and 
honeybee  semen. 

ft         •         *         *         • 

(e)  Honeybees  and  honeyl)ee  semen 
from  New  Zealand  may  transit  the 
United  States  en  route  to  another 
country  under  the  following  conditions: 

(1)  The  honeybees  or  honeybee  semen 
must  be  accompanied  by  a  certificate 
issued  by  the  New  Zealand  Department 
of  Agriculture  certifying  that  the 
honeyl)ees  or  honeybee  semen  w  ere 
derived  in  or  shipped  from  an  apiary  in 
New  Zealand: 

(2)  The  honeybees  or  honeybee  semen 
must  be  shipped  nonstop  to  the  United 
States  for  transit  to  another  country; 

(3)  The  honeybees  must  be  contained 
in  cages  that  are  completely  enclo.sed  by 
screens  with  mesh  fine  enough  to 
prevent  the  honeybees  from  passing 
through.  Each  pallet  of  cages  must  then 
be  covered  by  an  escape-proof  net  that 
is  secured  tightly  to  the  pallet  so  that  no 
honeybees  c:an  escape  from  underneath 
the  net: 

(4)  The  honeybees  must  be  shipped  by 
air  through  a  port  staffed  by  an 
inspector.'  The  honeybees  may  be 
transloaded  from  one  aircraft  to  another 
at  the  port  of  arrival  in  the  United 
States,  provided  the  transloading  is 
done  under  the  supervision  of  an 
inspector  and  the  area  used  for  any 
storage  of  the  honeybees  between  flights 
is  within  a  completely  enclosed 
building. 

(.'»]  At  least  2  days  prior  to  the 
e;<pccted  date  of  arrival  of  honeybees  at 
a  |)Ort  in  the  United  States,  the  shipper 
must  notify  the  APHIS  Officer  in  Charge 
at  the  port  of  arrival  of  the  following: 
the  date  of  arrival  and  departure:  the 
name  and  address  of  both  the  shipper 
and  receiver;  the  quantity  of  queens  and 
the  number  of  cages  of  package 
honeybees  in  the  shipment;  and.  the 
name  of  the  airline  carrying  the 
shipment. 


Donn  in  Washington.  DC.  this  26th  day  nf 
iHMuarv  HI95. 
Terry  L.  Medley. 

Artinii  Administrutor.  Animal  and  Plant 
Hfulth  Inspection  Service. 
IFK  Thn:.  95-2449  Filed  1-31-95:  8:45  ami 
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'  For  a  list  of  ports  staffed  by  inspectors,  contact 
the  Animdl  and  Plant  Health  Inspection  Service. 
Plant  Protection  and  Quarantine.  Port  Operations. 
Permit  Unit.  4700  River  Road  Unit  136.  Riverdalr. 
Maryland  20737-1236. 


7  CFR  Part  372 

[Docket  No.  93-165-3] 
RIN  057»-AA33 

National  Environmental  Policy  Act 
Implementing  Procedures 

AGENCY:  Animal  and  Plant  Health 
Inspection  Ser\'ice,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  These  final  procedures  set 
forth  the  principles  and  practices  the 
Animal  and  Plant  Health  Inspection 
Service  will  follow  to  comply  with  the 
National  Environmental  Policy  Act  of 
1969.  the  Council  on  Environmental 
Quality  regulations,  and  the  U.S. 
department  of  Agriculture  regulations 
implementing  the  National 
Environmental  Policy  Act.  These 
procedures  replace  APHIS  Guidelines 
Concerning  Implementation  of  NEP/\ 
Procedures. 

EFFECTIVE  DATE:  March  3,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  E.  Pizel.  Branch  Chief, 
Biotechnology.  Biologies,  and 
Environmental  Protection.  APHIS. 
USDA.  P.O.  Drawer  810.  Riverdale.  MD 
20738.  The  telephone  number  for  the 
agency  contact  will  change  when  agency 
offices  in  Hyattsville.  MD.  move  to 
Riverdale,  MD,  during  January  1995. 
Telephone:  (301)  436-8565 
(Hyattsville):  (301)  734-8565 
(Riverdale). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  of  the  President's 
Coun(  il  on  Environmental  Quality 
(CEQ)  implementing  section  10l:(2)  of 
the  National  Environmental  Folic  v  Act 
(hereinafter  referred  to  as  NEP.A)  are 
applicable  to  and  binding  on  all 
agencies  of  the  Federal  Government. 
Pursuant  to  the  CEQ  implementing 
regulations,  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  is 
implementing  procedures  to  ensure  that 
its  planning  and  decisionmaking  are  in 
accordance  with  the  policies  and 
purposes  of  NEPA.  The  CEQ  I 

implementing  regulations  direct  that 
agencies  shall  include,  at  a  minimum,      j 
procedures  required  by  40  CFR  i 

1501.2(d).  1502.9(c)(3),  1505.1,  ' 

1506.6(e).  1507.3(b)(2),  and  1508  4 


(1992).  APHIS"  procedures  supplant  the 
APHIS  Guiueliines  Concerning 
Implementatiiln  of  NEPA  Procedures 
originally  published  in  the  Federal 
Register  on  Aijigust  28.  1979  (44  FK 
50381-50384)  and  corrections  as 
published  in  the  Federal  Register  on 
August  31,  1979  (44  FR  51272-51274) 

On  June  3.  1994,  we  published  in  the 
Federal  Register  (59  FR  28814-28821 
Docket  No.  93->165-l)  proposed 
procedures  implementing  CEQ's  NEPA 
regulations.  Comments  on  the  proposed 
procedures  were  required  to  be  received 
on  or  before  July  18,  1994.  During  the 
comment  period,  we  received  a  request 
from  the  AssorJation  of  Natural  Bio- 
control  Producers  that  we  extend  the 
comment  period.  The  comment  stated 
that  additional  time  was  necessary  to 
illow  interested  parties  to  evaluate  fully 
ind  respond  to  the  proposed 
,)rocedures.  In  response  to  this 
'jomment,  we  published  a  notice  in  the 
^'ederal  Register  on  July  22.  1994  (59  FR 
7442.  Docket  No.  93-165-2).  reopening 
-nd  extending  the  comment  period  until 
\ugust  2,  1994. 

We  received  seven  comments  by 
August  2,  1994,  from  the  following 
commenters:  American  Veterinary 
Medical  Association;  Asgrow  Seed 
Company;  Association  of  Natural  Bio- 
control  Producers;  Environmental 
Defense  Fund;  State  of  California, 
Department  of  Food  and  Agriculture; 
The  Humane  Society  of  the  United 
States;  and  the  Office  of  the  Secretary  of 
the  U.S.  Department  of  the  Interior.  VVe 
carefully  considered  all  of  the 
comments  we  received.  Noteworthy 
issues  that  were  rai.sed  in  comments— 
whether  or  not  they  prompted  changes 
to  the  proposed  procedures— are 
developed  below  either  under  the 
appropriate  section  headings  or,  if  they 
do  not  fit  within  a  section  heading, 
under  the  "miscellaneous"  heading  that 
follows.  Sections  372.1  through  372.3 
and  372.7  through  372.10  were  not 
addressed  in  comments  and,  except 
where  l.jnouage  was  modified  to 
improve  (larity  or  eliminate,  insofar  as 
possible,  "jargon  '•  remain  as  originally 
proposed.  | 

Discussion  of  Issues 

Definitions  (Section  3:2. -1) 

One  commenter.  concerned  that  some 
language  in  the  procedures  is  too 
species-specific,  has  suggested  that 
APHIS  broaden  significantly  its 
definition  of  "environment."  The  term 
"environment"  is  not  defined  in  these 
procedures.  CEQ's  regulations  provide 
that  the  term  "  'human  environment' 
shall  be  interpreted  comprehensively  to 
include  the  nature  and  physical 


environment  and  the  relationship  of 
people  with  that  environment."  '  In 
evaluating  impacts  of  agency  proposals 
and  exploring  alternatives  under  .NEPA 
we  are  guided  by  CEQ's  interpretation  of 
the  term  "human  environment."  In 
certain  cases,  limiting  language  is  used 
in  these  procedures,  not  to  circumscribe 
the  scope  of  required  NEPA  analysis, 
but  in  recognition  of  program 
jurisdictional  constraints.  In  no  case  is 
language  employed  to  limit  APHIS' 
environmental  responsibilities. 

Clnssification  of  Actions  (Section  372.51 

One  commenter  has  criticized  the 
failure  of  this  section  to  distinguish 
consistently  between  specific  criteria  for 
and  identification  of  classes  of  action. 
He  has  also  urged  that  examples  and 
classes  of  action  be  presented  with 
much  greater  specificity.  VVe  agree  and 
have  rewritten  this  section  (the 
sub.stance  of  which  has  not  been 
clianged)  in  an  attempt  to  accommodate 
those  concerns  and  for  general 
clarification. 

Categorically  Excluded  Actions 

One  commenter  has  asked  who  will 
make  the  decisions  regarding  what  is  or 
is  not  categorically  excluded.  The 
decision  in  the  first  instance  belongs  to 
program  personnel  who  should  be 
greatly  assisted  in  that  effort  through  the 
rewrite  of  this  section. 

Another  commenter  is  "concarned 
about  the  possibility  that  APHIS  may. 
under  the  language  now  proposed, 
consider  the  seizure  or  removal  of  wild 
animals  from  a  population  for  sut.h 
purpo.ses  as  disease  testing  as  actions 
which  are  categorically  excluded.  "  The 
fact  is  that  such  seizures  or  removals, 
which  are  generally  very  limited  in 
scope  and  humanely  pursued,  would 
seldom  have  the  poiential  tcraffecl 
significantly  the  quality  of  the  human 
environment. -= 

One  commenter  has  inquired  whether 
small-scale  field  tests  of  genetically 
engineered  plants  is  included  as  a" 
categorically  excluded  action  under 
paragraph  (c)(2),  which  provides  an 
exclusion  for  "lalctivities  that  are 
carried  out  in  laboratories,  facilities,  or 
other  areas  designed  to  eliminate  the 
potential  for  harmful  environmental 
effects."  In  fact,  the  environmental 
assessment  process  has  been  undertaken 


MOCKR  1508.14. 

^  If  the  animals  to  be  te,<.ted  were  listed  as 
endangered  or  threatened  by  the  Federal 
(k)vernment  or  otherwise  protected  (bv  treaty,  for 
example),  then  categorical  exclusion  would  clearlv 
not  be  appropriate.  In  that  case,  the  environmental 
a.s.'ipssment  or  environmental  impart  .statement 
process  (as  well  as  any  other  required  c  onMiltatJnn 
or  pr(j(;ess)  would  be  undertaken. 


for  hundreds  of  permits  that  have  been 
issued  to  conduct  small-scale  (or 
"confined."  as  expressed  in  current 
biotechnology  literature)  field  tests  of 
genetically  engineered  plants.  In  every 
case  a  finding  of  no  significant  impaci 
was  reached,  reason  enough  to  conclude 
that  such  tests  ought  to  be  categorically 
excluded.  To  eliminate  any  confusion.' 
this  action  (including  "notifications." 
which  are  little  more  than  logical 
extensions)  will  be  described  separately 
as  an  example  of  categorical  exclusions 
under  a  retitled  paragraph  (c)(3).  We 
emphasize,  in  response  to  concerns 
raised  by  another  commenter  on  this 
subject,  that  this  categorical  exclusion 
applies  only  to  confined  field  tests; 
unconfined  testing  would  not  qualify  for 
categorical  exclusion. 

Two  other  commenters  maintain  that 
the  movement  and  release  of  at  least 
some  nonindigenous  species  also  would 
qualify  for  categorical  exclusion  under 
the  same  exclusion  theory  as  small-scale 
field  tests  of  genetically  engineered 
plants.  We  agree  that  categorical 
exclusion  of  some  nonindigenous 
species  activities— movement  to  and 
from  "containment,"  as  well  as  the 
release  into  a  State's  environment  of 
pure  cultures  of  organisms  that  an- 
either  native  or  are  established 
introduction.s- is  appropriate.  These 
actions  also  will  be  described  separately 

"  as  examples  of  categorical  exclusions 
under  paragraph  (c)(3). 

Finally,  the  substance  of  paragraph 
(c)(3)  of  the  proposed  procedures  is 
provided  as  an  example  under 
paragraph  ((;)(!)  of  these  final 
proc.idures.  The  substance  of  paragraph. 
(c)(5)  of  the  proposed  procedures 
appears  in  these  final  procedures  as 
paragraph  (c)(3).  which  has  been  retitled 
"'Licensing  and  permitting"  and 
expanded  to  include  activities  descriln-d 
in  the  preceding  two  paragraphs. 

Early  Planning  for  Applicants  and  X-tn- 
APHIS  Entities  (Section  372.H) 

One  commenter  has  complained  thai 
the  failure  to  develop  "the  necessary 
environmental  datr  needs"  leaves 
potential  applicants  in  the  dark.  This 
.situation,  according  to  the  commenter. 
could  lead  to  imposition  of  inconsislfiit 
and  burdensome  requirements.  Data 
requirements  have  indeed  been 
developed  for  some  agency  programs. ' 
Other  programs  are  in  the  pro(.ess  of 
incorporating  sut  h  requirements  into 
their  guidance. 


'  .See  tor  exjniple.  7  CFR  340.4  (data  r.-(iiiir.ii,.  :;• 
for  appli(.-.l ions  seeking  HU'horizalion  to  in'r...t,..e 
genetif  ally  en(;ineerpd  orgdni.s.ms  into  the 
environmeni). 
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Miscellaneous 
AppoaLs 

One  commenter  has  expressed 
conrern  about  "the  absence  of  proposed 
procedures  to  provide  the  public  with 
an  opportunity  to  appeal  APHIS 
decisions  with  which  it  disagrees."  The 
appeal  procedures,  according  to  that 
commenter,  should  be  made  a  part  of 
the  agency's  NEPA  procedures  so  thai 
the  public  will  not  be  forced  "to  .seek 
judicial  review  as  the  first  and  only 
response  to  inadequate  NEPA 
documents." 

We  do  not  believe  that  the  agency's 
.\'EPA  procedures  should  be  the  vehicle 
through  which  APHIS  decisions  may  be 
appealed.  These  procedures  are 
designed  to  complement  the  CEQ 
regulations  and  to  ensure  that  the  NEPA 
pro<:ess  aids  this  agency's 
decisionmaking  and  contributes  to 
public  understanding  of  APHIS'  duties 
and  functions  at  all  levels  of 
administrative  action.  It  is  through 
NEPA's  public  process  that  the  hesl 
possible  documentation  will  be 
prepa'ed;  turning  that  process  into  a 
lorni  of  adjudication  will  do  nothing  to 
enhance  document  quality. 

Emergencies 

The  agency  has  been  urged  by  one 
commenter  to  address  "emergencies"  in 
its  NEPA  procedures.  It  has  been 
recommended  that  (1)  the  term 
"emergency"  be  defined  as  "a  situation 
or  occurrence  of  an  extremely  serious 
nature  that  has  developed  suddenly  and 
une.xpectedly  and  requires  immediate 
action  to  addre.ss  a  .serious  threat  to  life 
or  property,  "  and  (2)  a  provision  be 
added  to  the  procedures  that  would 
require  the  agency  to  consult  with  CEQ 
in  emergency  circunustances  "as  soon  as 
po.ssible  about  alternative  arrangements 
for  compliance  with  NEPA." 

The  CEQ  regulations,  which  deal 
tsxprussly  with  "emergeiu;y 
circumstances."  have  been  (and  will 
•  continue  to  be)  complied  with  by  APHIS 
as  neces.sary.  Duplicating  the  CEQ 
'emergency"  rt?gulations  here  would 
serve  no  useful  purpose;  indeed,  we  are 
discouraged  from  doing  so.'' 

Compliance  Issues 

One  commenter  has  expressed 
concern  that  Executive  Order  12778 
"moves  all  decision  making  and 
document  preparation  to  the  highest 
po.ssible  level — USDA  national  staff  in 
Hyattsville'  and  that  the  executive 
order  is  at  "odds  with  CEQA  [California 
Environmental  Quality  Act],  and  leaves 


*.See  40  OR  1507.3  ('Such  pro  fidurcs  siidll  not 
■•<)r.4phrase  these  regulations'). 


[California  citizens  and  officialsl  open 
to  limitation  under  CEQA  despite 
having  met  NEPA  standards." 

The  notice  of  proposed  rulemaking 
merely  recited  how  these  procedures  are 
affected  by  Executive  Order  12778. 
which  we  cannot  disavow.  But  the  fact 
is  that  APHIS  has  not  centralized 
environmental  decisionmaking;  on  the 
contrar\'.  environmental  decisionmaking 
at  this  agency  is  in  the  process  of  being 
decentralized.  Furthermore,  it  is 
doubtful  that  California's  CEQA  would 
be  found  to  be  in  "conflict  '  with  this 
agency's  procedures.  Nevertheless, 
principles  of  federalism  permit  suits  to 
be  brought  in  State  court  under  State 
law  whether  or  not  there  is  compliance 
with  a  counterpart  Federal  statute. 

Executive  Order  128R6  and  Rvj^ulatory 
Flexibility  Act 

This  nile  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and. 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

These  procedures  satisfy  the 
rtjquirement  to  implement  (lEQ's  NEPA 
regulations  and  have  been  designed  to 
reduce  to  a  minimum  the  regulatory 
burden  on  small  entities  and  all  other 
individuals  and  organizations,  public 
and  private. 

Under  these  circumstances,  the 
.Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  these  procedures  ivill 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entitie.s. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
cutalogy  of  Federal  Domestic  A.ssi.stance 
under  No.  1(T?025  and  is  subject  to 
Executive  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
'AOlri.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  these  pro<:edures;  (2) 
has  no  retroactive  effect;  and  (2)  has  no 
retroactive  effect;  and  (.3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  nde. 

The  National  Environmental  Policy  Act 

Implementation  of  these  procedures 
Willi  not  significantly  impact  the  quality 
of  the  human  environment. 


Paperwork  Reduction  Act 

These  procedures  contain  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  ,'^.'^01 
et  seq.j. 

List  of  Subjects  in  7  CFR  Part  372 

Admini.strative  practice  and 
procedure.  Environmental  assessment. 
Environmental  impact  statement,  and 
National  Environmental  Policy  Act. 

Accordingly,  title  7,  chapter  III,  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  part  372  to  road  as 
follows; 

PART  372— NATIONAL 
ENVIRONMENTAL  POLICY  ACT 
IMPLEMENTING  PROCEDURES 

Stx 

:J72.  1     Purpo-sf. 

;I72.:J     Dcsii^iiiitiiin  of  respuiisiblt!  APHIS 

iifncial. 
j72  3    Information  and  assistance. 
.172  4     Di-rmitions. 
:i72  5    (^iiissinciition  ol.ictidns. 
.172  ('•    liarly  planning  for  applicants  and 

noii-AI'HI.Sontitios. 
;t72.7    (A>iisultation. 
172.8    Major  planning  anil  decision  points 

ciiid  public  involvement. 
'.U2M     Protesting  and  use  of  enviri)nmontal 

documents. 
:i72. 10    .Supplementing  or.vironni(!ntal 

inipnrt  statements. 
Aulhorily:  42  V.S.C  4;i21  et  saq.;  40  CFK 
parts  1500-1508;  7  Cf'R  parts  lb.  2.17,  2.51. 
171.2.  .171. 2|m).  371.11(d).  and  .171.T4(li). 

§372.1     Purpose. 

These  proc  edures  implement  section 
102(2)  of  the  National  Environmental 
Policy  Act  by  assuring  early  and 
adequate  consideration  of 
environmental  factors  in  Animal  and 
Plant  Health  Inspection  Service 
planning  and  decisionmaking  and  by 
promoting  the  effective,  efficient 
integration  of  all  relevant  environmental 
requirements  under  the  National 
Environmental  Policy  Act.  Tht>  ijoal  of 
timely,  relevant  environment;!!  ;. -ilysis  . 
will  be  secured  principally  by  atiiiering 
to  the  National  Environmental  Policy 
Act  implementing  regulations  (40  CFR 
parts  15U0-l.i08).  espe(;ially  provisions 
pertaining  to  timing  (^  1.502.5). 
integration  (§  1502.25).  and  scope  of 
analysis  (§1.508.25). 

§  372.2    Designation  of  responsible  APHIS 
official. 

The  Administrator  of  APHIS,  or  an 
agency  official  to  whom  the 
Adntinistrator  may  formally  delegate  the 
task,  is  responsible  for  overall  review  of 
APHIS'  NEPA  compliance. 
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§  372.3    Information  and  assistance. 

Information,  including  the  status  of 
studies,  and  the  availability  of  reference 
materials,  as  well  as  the  informal 
interpretations  of  APHIS'  NEPA 
procedures  and  other  forms  of 
assistance,  will  be  made  available  upon 
request  to  Environmental  Analysis  and 
Documentation!,  Biotechnology, 
Biologies,  and  Environmental 
Protection.  APHIS.  USDA.  P.O.  Drawer 
810,  Riverdale  MD  20738,  (301)  436- 


6003 


8565  (Hyatt.svil 
(Riverdale) 


^) or (301)  734-^565 


§372.4    Definitions.  / 

The  tbrminology  set  forth  in  the 
Council  on  Environmental  Quality's 
(CEQ)  implementing  regulations  at  40 
CFR  part  1508  is  incorporated  herein.  In 
addition,  the  following  terms,  as  used  in 
these  procedures,  are  defined  as  follows: 

APHIS.  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS). 

Decisionmaker.  The  agency  official 
responsible  for  executing  findings  of  no 
significant  impact  in  the  environmental 
assessment  process  and  the  record  of 
decision  in  the  einvironmenfal  impact 
statement  process. 

Department.  The  United  States 
Department  of  Agriculture  (USDA). 

Environmental  unit.  Environmental 
Analysis  and  Documentation,  the 
analytical  unit  in  Biotechnology, 
Biologies,  and  Environmental  Protection 
responsible  for  coordinating  APHIS' 
compliance  with  the  National 
Environmental  Policy  Act  and  other 
environmental  laws  and  regulations. 

§  372.6    Classification  of  actions. 

(a)  Actions  nonnally  requiring 
environmental  impact  statements.  This 
class  of  policymakings  and  rulemakings 
.seeks  to  establish  programmatic 
approa;  ..^s  to  animal  and  plant  health 
issues.  Actions  in  this  cla.ss  typically 
involve  the  agenqy.  an  entire'program. 
•or  a  substantial  program  component  and 
are  characterized  by  their  broad  scope 
(often  global  or  nationwide)  and 
potential  effect  (impacting  a  wide  range 
of  environmental  quality  values  or 
indicators,  whether  or  not  affected 
individuals  or  systems  may  be 
completely  identified  at  the  time). 
Ordinarily,  new  ot  untried 
methodologies,  strategies,  or  techniques 
to  deal  with  pervasive  threats  to  animal 
and  plant  health  are  the  subjects  ol  this 
class  of  actions.  Alternative  means  of 
dealing  with  tho.se  threats  usually  have 
not  been  well  developed.  Actions  in  this 
class  include; 

(1)  Formulation  bf  contingent 
re:,ponse  strategies  to  combat  future 
widespread  outbreaks  of  animal  and 
plant  diseases;  anc 


(2)  Adoption  of  strategic  or  other  long 
range  plans  that  purport  to  adopt  for 
future  program  application  a  preferred 
course  of  action. 

(b)  Actions  normally  requiring 
environmental  assessments  but  not 
necessarily  environmental  impact 
statements.  This  class  of  APHIS  actions 
may  involve  the  agency  as  a  whole  or 
an  entire  program,  but  generally  is 
related  to  a  more  discrete  program 
component  and  is  characterized  by  its 
limited  .scope  (particular  sites,  species 
or  activities)  and  potential  effect 
(impacting  relatively  few  environmental 
values  or  .systems),  individuals  and 
systems  that  may  be  affected  can  be 
identified.  Methodologies,  strategies, 
and  techniques  employed  to  deal  with 
the  issues  at  hand  are  seldom  new  or 
untested.  Alternative  means  of  dealing 
with  those  issues  are  well  e.stablished. 
Mitigation  measures  are  generally 
available  and  have  been  successfully 
•'"JP'oyed.  Actions  in  this  class  include; 

(1)  Policymakings  and  rulemakings 
that  seek  to  remedy  specific  animal  and 
plant  health  risks  or  that  may  affect 
opportunities  on  the  part  of  ihe  public 
to  influence  agency  environmental 
planning  and  decisionmaking.  Examples 
of  this  category  of  actions  include: 

(i)  Developrnent  of  program  plans  that 
seek  to  adopt  strategies,  methods,  and 
te<:hniques  as  the  means  of  dealing  with 
particular  animal  and  plant  health  risks 
that  may  ari.se  in  the  future; 

(ii)  Implementation  of  program  plans 
at  the  site-specific,  action  level,  except 
for  actions  that  are  categorically 
excluded,  as  provided  in  paragraph  (c) 
of  this  section. 

(2)  Planning,  design,  construt.lion.  or 
acquisition  of  new  facilities,  or 
proposals  for  modifications  to  exi.sting 
facilities. 

(3)  Disposition  of  waste  iiui  other 
hazardous  or  toxic  materials  at 
laboratories  and  other  APHIS  facilities, 
except  for  actions  that  are  categorically 
excluded,  as  provided  in  paragraph  (c) 
of  this  section. 

(4)  Approvals  and  issuance  of  permits 
for  proposals  involving  genetically 
engineered  or  nonindigenous  species, 
except  for  actions  that  are  categoricaliy 
excluded,  as  provided  in  paragraph  (c) 
of  this  section. 

(5)  Research  or  testing  that: 
(i)  Will  be  conducted  outside  of  a 

laboratory  or  other  containment  area 
(field  trials,  for  example);  or 

(ii)  Reaches  a  stage  of  development 
(e.g.,  formulation  of  premarketing 
strategies)  that  forecasts  an  irretrievable 
commitment  to  the  resulting  products  or 
technology. 

(c)  Categorically  excluded  actions. 
This  class  of  APHIS  actions  shares  many 


of  the  same  characteristics— particniarlv 
in  terms  of  the  extent  of  program 
iiuolvement,  as  well  as  the  scope,  elfed 
of,  and  the  availability  of  alternatives  to 
proposed  actions— as  the  class  of 
actions  that  normally  requires 
environmental  assessments  but  not 
necessarily  environmental  impact 
statements.  The  major  difference  is  that 
the  means  through  which  adverse 
environmental  impacts  may  be  avoided 
or  minimized  have  actually  been  built 
right  into  the  actions  themselves.  The 
efficacy  of  this  approach  generally  has 
been  established  through  testing  and/or 
monitoring.  The  Department  of 
Agriculture  has  also  promulgated  a 
listing  of  categorical  e.xcIusions  that  are 
applicable  to  all  agencies  within  the 
department  unless  their  procedures 
provide  otherwi.se.  Those  categoric al 
exclusions,  codified  at  7  CFR  lb. Mai. 
are  entirely  appropriate  for  APHIS, 
Other  actions  in  this  class  include: 
(1)  Routine  measures,  (i)  Routine 
measures,  such  as  identifications, 
inspections.  sur\eys.  sampling  that  (io^-s 
not  cause  physical  alteration  of  the 
environment,  testing,  seizures, 
quarantines,  removals,  sanitizing, 
inot.ulations.  control,  and  monitoring 
•miployed  by  agent  y  programs  to  piirsiie 
their  mi.ssions  and  functions.  Sut :h 

measures  may  ini:Iude  the  use 

according  to  any  label  instructions  or 
other  lawful  requirements  and 
<;on.sistent  with  standard,  published 
program  prai;tices  and  precautions— of 
<;hemicals.  pesticides,  or  other 
potentially  hazardous  or  harmful 
substam.es.  materials,  and  target- 
specifii:  devices  or  remedies,  providetl 
that  sut:h  u.se  meets  all  of  the  following 
criteria  (insofar  as  they  may  pertain  to 
a  partif:ular  action); 

(A)  The  use  is  localized  or  contained 
in  areas  where  humans  are  not  likely  to 
be  exposed,  and  is  limited  in  terms  of 
quantity,  i.e..  individualized  do.sagt-s 
and  remedies; 

(B)  The  use  will  not  cause 
(  onfaminanls  to  enter  water  bodies, 
including  wetlands; 

(C)  The  use  does  not  adversely  affet  t 
any  federally  protected  species  or 
critical  habitat;  and 

-     (D)  The  use  does  not  cause 
bioaccumulation. 

(ii)  Examples  of  routine  measures 
include: 

(A)  Inoculation  or  treatment  of 
discrt^te  herds  of  livestock  or  wildlife 
undertaken  in  tontained  areas  (such  as 
a  barn  or  corral,  a  zoo.  an  exhibition,  or 


an  aviary); 

(B)  Pesticide  treatments  applied  to 
infested  plants  at  a  nursery;  and 

(C)  Isolated  (for  example,  along  a 
highway)  weed  control  efforts. 
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(2)  Resnarch  and  development 
activities,  (i)  Activities  that  are  canied 
out  in  laboratories,  facilities,  or  other 
areas  designed  to  eliminate  the  potential 
for  harmful  environmental  effects — 
internal  or  external — and  to  provide  for 
lawful  waste  aispusai. 

(ii)  Examples  of  this  categorj'  of 
actions  include: 

(A)  The  development  and/or 
production  (including  formulation, 
repackaging,  movement,  and 
distribution)  of  previously  approved 
and/or  licensed  program  materials, 
devices,  reagents,  and  biologies; 

(B)  Research,  testing,  and 
development  of  animal  repellents;  and 

(C)  Development  and  production  of 
.sterile  insects. 

(3)  Licensing  and  permitting,  (i) 
Lssuance  of  a  license,  permit,  or 
authorization  to  ship  for  field  testing 
previously  unlicensed  veterinary' 
biological  products; 

(ii)  Permitting,  or  acknowledgment  of 
notifications  for,  confined  field  releases 
of  genetically  engineered  organisms  and 
products;  and 

(iii)  Permitting  of: 

(A)  Importation  of  nonindigenous 
sptjcies  into  containment  facilities. 

(B)  Interstate  movement  of 
nonindigenous  species  between 
containment  facilities,  or 

(C)  Releases  into  a  State's 
environment  of  pure  cultures  of 
organisms  that  are  either  native  or  are 
established  introductions. 

(4)  Rehabilitation  of  facilities. 
Rehabilitation  of  existing  laboratories 
and  other  APHIS  facilities,  functional 
replacement  of  parts  and  equipment, 
and  minor  additions  to  such  existing 
APHIS  facilities. 

(d)  Exceptions  for  categorically 
excluded  actions.  Whenever  the 
decisionmaker  determines  that  a 
categorically  excluded  action  may  have 
the  potential  to  affect  "significantly"  the 
quality  of  the  "human  environment,"  as 
those  terms  are  defined  at  40  CFR 
1508.27  and  1508.14,  respectively,  and 
environmental  assessment  or  an 
environmental  impact  statement  will  be 
prepared.  For  example: 

(1)  When  any  routine  measure,  the 
incremental  impact  of  which,  when 
added  to  other  past,  present,  and 
reasonably  foreseeable  future  actions 
(regardless  of  what  agency  or  person 
undertakes  such  actions),  has  the 
potential  for  significant  environmental 
impact; 

(2)  When  a  previously  licensed  or 
approved  biologic  has  been 
subsequently  shown  to  be  unsafe,  or 
will  be  used  at  substantially  higher 
dosage  levels  or  for  substantially 
different  applications  or  circumstances 


than  in  the  use  for  which  the  product 
was  previously  approved; 

(.3)  When  a  previously  unlicensed 
veterinary  biological  product  to  be 
shipped  for  field  testing  contains  live 
microorganisms  or  will  not  be  used 
exclusively  for  in  vitro  diagnostic 
testing;  or 

(4)  VVhen  a  confined  field  release  of 
genetically  engineered  organisms  or 
products  involves  new  species  or 
organisms  or  novel  modifications  that 
raise  new  issues. 

§  372.6    Earty  planning  for  applicants  and 
non-APHIS  entities. 

Each  prospective  applicant  who 
anticipates  the  need  for  approval  of 
proposed  activities  classified  as 
normally  requiring  environmental 
documentation  is  encouraged  to  contact, 
at  the  earliest  opportunities,  APHIS' 
program  staff. 

§372.7    Consultation. 

Prospective  applicants  are  encouraged 
to  contact  APHIS  programs  officials  to 
determine  what  types  of  environmental 
analyses  or  documentation,  if  any.  need 
to  be  prepared.  NEPA  documents  will 
incorporate,  to  the  fullest  extent 
possible,  surveys  and  studies  required 
by  other  environmental  statutes,  such  as 
the  Endangered  Species  Act. 

§  372.8    Major  planning  and  decision  points 
and  public  involvement 

(a)  Major  planning  and  decisions 
points.  The  NEPA  process  will  be  fully 
coordinated  with  APHIS  planning  in 
cooperation  with  program  personnel. 
Specific  decision  points  or  milestones 
will  be  identified  and  communicated  to 
the  public  and  others  in  a  notice  of 
intent  and  in  the  context  of  the  public 
scoping  process. 

(b)  Public  involvement.  There  will  be 
an  early  and  open  process  for 
determining  the  scope  of  issues  to  be 
addressed  in  the  environmental  impact 
statement  process. 

(1)  A  notice  of  intent  to  prepare  an 
environmental  impact  statement  will  be 
published  in  the  Federal  Register  as 
soon  as  it  is  determined  that  a  proposed 
major  Federal  action  has  the  potential  to 
affect  significantly  the  quality  of  the 
human  environment.  The  notice  may 
include  a  preliminary  scope  of 
environmental  study.  All  public  and 
other  involvement  in  APHIS' 
environmental  impact  statement 
process,  including  the  scoping  process, 
commenting  on  draft  documents,  and 
participation  in  the  preparation  of  any 
supplemental  documents,  will  be 
pursuant  to  CEQ's  implementing 
regulations. 

(2)  Opportunities  for  public 
involvement  in  the  environmental 


assessment  process  will  be  announced 
in  the  same  fashion  as  the  availability  ol 
environmental  assessments  and  findings 
of  no  significant  impact. 

(3)  Notification  of  the  availability  of 
environmental  assessments  and  findings 
of  no  significant  impact  for  proposed 
activities  will  be  published  in  the 
Federal  Register,  unless  it  is  determined 
that  the  effects  of  the  action  are 
primarily  of  regional  or  local  concern. 
Where  the  effects  of  the  action  are 
primarily  of  legional  or  local  concern, 
notice  will  normally  be  provided 
through  publication  in  a  local  or  area 
newspaper  of  general  circulation  and/or 
the  procedures  implementing  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs." 

(4)  All  environmental  documents, 
comments  received,  and  any  underlying 
documents,  including  interagency 
correspondence  where  such 
correspondence  transmits  comments  oj 
Federal  agencies  on  the  environmental 
impact  of  proposals  for  which 
documents  were  prepared  (except  for 
privileged  or  confidential  information 
(50  FR  38561)),  will  be  made  available 
to  the  public  upon  request.  Materials  to 
be  made  available  will  be  provided 
without  charge,  to  the  extent 
practicable,  or  at  a  fee  not  more  than  the 
actual  cost  of  reproducing  copies 
required  to  be  sent  to  other  Federal 
agencies,  including  CEQ. 

§  372.9    Processing  and  use  of 
environmental  documents. 

(a)  Environmental  assessments  will  be 
forwarded  immediately  upon 
completion  to  the  decisionmaker  for  a 
determination  of  whether  the  proposed 
action  may  have  significant  effects  on 
the  quality  of  the  human  environment, 
and  for  the  execution,  as  appropriate,  of 
a  finding  of  no  significant  impact  or  a 
notice  of  intent  to  prepare  an 
environmental  impact  statement. 

(1)  The  availability  of  environmental 
assessments  will  be  announced  by 
publishing  a  notice  consistent  with  the 
notification  provisions  of  §  372.8. 

(2)  Comments,  if  any,  will  be 
transmitted,  together  with  any  analyses 
and  recommendations,  to  the  APHIS 
decisionmaker  who  may  then  take 
appropriate  action. 

(3)  Changes  to  environmental 
a.ssessments  and  findings  of  no 
significant  impact  that  are  prompted  by 
comments,  new  information,  or  any 
other  source,  will  normally  be 
announced  in  the  same  manner  as  the 
notice  of  availability  (except  that  all 
commenters  will  be  mailed  copies  of 
changes  directly)  prior  to  implementing 
the  proposed  action  or  any  alternative. 
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(b)  Environmental  impact  statements 
wdl  be  processed  from  inception 
(publication  of  the  notice  of  intent)  to 
conipletion  (publication  of  a  final 
environmental  impact  statement  or  a 
supplement)  according  to  the  Council 
on  Environmen;?.!  Quality 
implementing  reguiauons. 

(c)  For  rulemaking  or  adjudicatory 
proceedings,  relevant  environmental 
documents,  comments,  and  responses 
will  be  a  part  of  the  administrative 
record. 

(d)  For  all  API  US  activity  that  is 
subject  to  the  NHFA  process,  relevant 
environmental  dix:uraents,  comments, 
and  respon.ses  will  accompany 
proposals  through  the  review  process. 

(e)  The  APHIS  decisionmaker  will 
consider  the  alternatives  discussed  in 
environmental  documents  in  reaching  a 
determination  an  the  merits  of  proposed 
actions. 

(0  APHIS  will  implement  mitigation 
and  other  conditions  established  in 
environmental  documentation'and 
committed  to  aslfiart  of  the 
decisionmaking  [process. 

§372.10    Supplementing  environmental 
impact  statements. 

Once  a  decisiqn  to  supplement  an 
environmental  impact  statement  is 
made,  a  notice  of  intent  will  be 
published.  The  administrative  record 
will  thereafter  be  open.  The 
supplemental  document  will  then  be 
processed  in  the  same  fashion 
(exclusive  of  scoping)  as  a  draft  and  a 
final  statement  (unless  alternative 
procedures  are  approved  by  CEQJ  and 
will  become  part  of  the  administrative 
record. 

Done  in  Washington.  DC,  this  26th  dav  of 
January  1995.  j 

Terry  L.  Medley, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

IFR  Doc.  95-2450  Filed  1-31-95;  8:45  am) 

BILLING  CODE  3410-04-M 


Agricultural  Marketing  Service 

7  CFR  Part  1032 

[DA-55-08] 

Milk  in  the  Southern  Illinois-Eastern 
Missouri  Marketing  Area;  Suspension 
of  Certain  Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service 
USDA.  ^ 

ACTION:  Suspension  of  rule. 


SUMMARY:  This  document  suspends  a 
portion  of  the  pool  supply  plant 
definition  of  the  Southern  Illinois- 
Eastern  Missouri  Federal  milk 


marketing  order  (Order  32)  for  the 
month  of  January  1995.  The  proposed 
suspension  was  requested  by  Mid- 
America  Dairymen.  Inc.,  and  Prairie 
Farms.  Inc..  which  conteiid  the 
proposed  action  is  necessary  to  ensure 
that  producers'  milk  historically 
associated  with  Order  32  will  continue 
to  be  priced  and  pooled  under  the  order. 
EFFECTIVE  DATE:  January  1,  1995. 
th.'ough  January  31,  1995. 
FOR  FURTHER  JNFORMATION  CONTACT: 
Nicholas  Memoli.  Marketing  Specialist. 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch.  Room  2971.  South 
Building.  P.O.  Box  96456.  Washington 
DC  20090-6456.  (202)  690-1932.  ' 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  December  27.  1994;  published 
Januar>'  3. 1995  (60  FR  65). 

The  Regulatory  Flexibility  Act  (5 
U.S  C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  lessens  the  regulatory  impact 
of  the  order  oncertain  milk  handlers 
and  tends  to  ensure  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 
The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  .ri»-concilable  conflict  vvith 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 


has  Its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
enti7  of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Southern  Illinois-Eastern 
Missouri  marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
January  3.  1995  (60  FR  65)  concerning 
a  proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportunity  to 
file  WTitten  data,  views  and  arguments 
thereon.  One  comment  letter  supporting 
the  proposed  suspension  was  received 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  the  period  of  January  1,  1995, 
through  January  31,  1995,  the  following 
provisions  of  the  order  do  not  tend  to 
effectuate  the  declared  policy  of  the  Act 
In  §  1032  7(c),  the  words  "each  of,  '  ' 
the  letter  "s"  at  the  end  of  the  word 
"months",  and  the  words  "through 

January  '  and  "for  the  months  of 
February". 


Statement  of  Consideration 

This  rule  suspends  a  portion  of  the 
pool  supply  plant  definition  of  the 
Southern  Illinois-Eastern  Missouri 
Federal  milk  order.  The  suspension 
allows  a  supply  plant  to  qualify  as  a 
pool  plant  during  the  month  of  January' 
1995  if  it  qualified  as  a  pool  supply 
plant  during  the  immediately  preceding 
month  of  September. 

Mid-America  Dair>'men,  Inc.  (Mid- 
America),  and  Prairie  Farms,  In( . 
(Prairie  Farms),  jointly  requested  the 
suspension.  According  to  the  reque.st 
letter,  Mid-America  lost  a  major  account 
with  a  pool  distributing  plant  regulated 
under  Order  32,  effective  December  16. 
1994.  As  a  result.  Mid-America  and 
Prairie  Farms  contend  that  much  of  the 
producer  milk  supplying  the 
distributing  plant  will  no  longer  be 
needed  for  Class  I  use.  The  proponents 
assert  that  the  order  should  not  penalize 
producers  who  have  historically 
supplied  the  Class  I  needs  of  the  market 
by  requiring  milk  shipments  that  are  not 
needed. 

Mid-America  and  Prairie  Farms  filed 
a  comment  letter  reiterating  its  support 
for  the  proposed  suspension.  No 
comments  were  received  in  opposition 
to  the  proposed  action. 

The  suspension  is  found  to  be 
necessary  for  the  purpose  of  assuring 
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that  producers  whose  milk  has  long 
been  associated  with  the  Southern 
Illinois-Eastern  Missouri  marketing  area 
will  continue  to  benefit  from  pooling 
and  pricing  under  the  order. 

It  is  hereby  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such  rule 
is  necessary  to  permit  the  continued 
pooling  of  the  milk  of  dairy  farmers  who 
have  historically  supplied  the  market 
without  the  need  for  making  costly  and 
inefficient  movements  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  One  comment  letter 
supporting  the  proposed  suspension 
was  received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1032 
Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provision  in 
Title  7,  Part  1032.  is  amended  as 
follows: 

PART  1032— MILK  IN  THE  SOUTHERN 
ILLINOiS  EASTERN  MISSOURI 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1032  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

§1032.7    [Suspended  in  part] 

2.  In  §  1032.7(c),  the  words  "each  of", 
the  letter  "s"  at  the  end  of  the  word 
"months",  and  the  words  "through 
January"  and  "for  the  months  of 
February",  are  suspended  for  the  period 
of  January  1,  1995,  through  January  31. 
1995. 

Dated:  January  27, 1995. 

Patricia  Jer.!«n. 

Acting  Asbistant  Secretary.  Marketing  and 
Regulatory  Programs. 

IFft  Doc.  95-2447  Filed  1-31-95:  8:45  am 

■ILUNQ  CODE  3410-02-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 

Montana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Inferior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving,  with 
certain  exceptions  and  additional 
requirements,  a  proposed  amendment  to 
the  Montana  regulatory  program 
(hereinafter  referred  to  as  the  "Montana 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  Montana  proposed  revisions 
to  statutes  pertaining  to  ownership  and 
control  of  operations,  violation  history 
updates,  notices  of  intent  for 
prospecting,  and  consent  to  surface 
mining  by  surface  owner.  The 
amendment  is  intended  to  revise  the 
Montana  program  to  be  consistent  with 
the  corresponding  Federal  regulations 
and  SMCR.\,  improve  operational 
efficiency,  and  comply  with  a  decision 
by  the  State  Supreme  Court. 
EFFECTIVE  DATE:  February  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Guy  V.  Padgett,  Telephone:  (307)  261- 
5776. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Montana  Program 

On  April  1.  1980,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Montana  program.  General  background 
information  on  the  Montana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and 
conditions  of  approval  of  the  Montana 
program  can  be  found  in  the  April  1, 
1980,  Federal  Register  (45  FR  21560). 
Subsequent  actions  concerning 
Montana's  program  and  program 
amendments  can  be  found  at  30  CFR 
926.15  and  926.16. 

II.  Proposed  Amendment 

By  letters  dated  June  16  and  July  28, 
1993  (Administrative  Record  No.  MT- 
11-01),  Montana  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA. 

Montana  submitted  the  proposed 
amendment  in  response  to  statutory 
changes  adopted  by  the  Montana  1993 
Legislature  regarding  notices  of  intent 
for  "prospecting,"  ownership  and 
control  provisions,  violation  history 
updates,  surface  owner  consent,  and 
editorial  changes.  OSM  announced 


receipt  of  the  proposed  amendment  in 
the  August  27, 1993,  Federal  Register 
(58  FR  45303),  provided  an  opportunity 
for  a  public  hearing  or  meeting  on  its 
substantive  adequacy,  and  invited 
public  comment  on  its  adequacy 
(Administrative  Record  No.  MT-11-09). 
Because  no  one  requested  a  public 
hearing  or  meeting,  none  was  held.  The 
public  comment  period  ended 
September  27, 1993. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
proposed  deletion  of  Montana  Code 
Annotated  (MCA)  82—4-224  concerning 
surface  owner  consent  and  the  proposed 
provisions  of  MCA  82-4-226(8) 
concerning  coal  exploration 
("prospecting")  under  notices  of  intent. 
OSM  notified  Montana  of  these 
concerns  by  letter  dated  January  19, 
1994  (Administrative  Record  No.  MT- 
11-18). 

Montana  responded  in  a  letter  dated 
July  28, 1994  (Administrative  Record 
No.  MT-1^-19)  by  submitting 
additional  explanatory  information  for 
the  two  statutory  provisions  noted 
above  and  concerning  MCA  82-4-203 
(definitions). 

Based  upon  the  additional 
explanatory  information  for  the 
proposed  program  amendment 
submitted  by  Montana,  OSM  reopened 
the  public  comment  period  in  the 
August  11,  1994,  Federal  Register  (59 
FR  41262;  Administrative  Record  No. 
MT-11-20).  The  public  comment  period 
ended  on  August  26,  1994. 

III.  Director's  Findings 

As  discussed  below,  the  Director  in 
accordance  with  SMCRA  and  30  CFR 
732.15  and  732.17  finds,  with  certain 
exceptions  and  additional  requirements, 
that  the  proposed  program  amendment 
submitted  by  Montana  on  June  16  and 
July  28,  1993,  and  as  clarified  by  it  on 
July  28,  1994,  is  no  less  effective  in 
meeting  SMCRA's  requirements  than 
the  corresponding  Federal  regulations 
and  no  less  stringent  than  SMCR.^. 
Accordingly,  the  Director  approves  the 
proposed  amendment,  with  certain 
exceptions  and  additional  requirements. 

1.  Nonsubstantive  Revisions  to 
Montana's  Statutes 

Montana  proposed  revisions  to  the 
following  previously-approved  statutes 
that  are. nonsubstantive  in  nature  and 
consist  of  minor  editorial,  punctuatioii. 
or  grammatical  changes  (corresponding 
Federal  regulation  and/or  SMCRA 
provisions  are  listed  in  parentheses): 
82-4-203,  MCA,  subsections  (14),  (IB). 

(21),  (23),  (29),  (34),  (35),  and  (36) 

(SMCRA  Section  701,  301  CFR  700.5 

&  701.5),  definitions; 


8''^-226.  MCA,  subsections  (2).  (3).  (5). 
and  (6)  (SMCRA  Section  512  and  30 
CFR  Part  732),  coal  exploration 
("prospecting")  permits  and  notices  of 
intent;  and 

82-4-227,  MCA.  subsections  (1),  (2),  (3), 
(7),  (8),  and  (9)  (SMCRA  Section  510). 
permit  approval/denial. 

Because  the  proposed  revisions  to 
these  previouslynapproved  statutory   ' 
provisions  are  nonsubstantive  in  nature, 
the  Director  finds  that  these  proposed 
Montana  statutes  are  no  less  effective  in 
meeting  SMCRA 'p  requirements  than 
the  Federal  regulations  and  no  less 
stringent  than  SNfCRA.  The  Director 
approves  these  propo.sed  statutes. 

2.  Unintentional  Substantive  Revision  to 
82-4-227.  MCA.  Uibsection  (W) 

Montana  propojaed  a  revision  to  82-4- 
227(10),  MCA.  thiii  the  State  lal>els,  and 
presumably  intenided,  as  a 
nonsubstantive  g.jammatical  change. 
The  provision  is  [iroposed  to  be  revised, 
in  part,  as  follows: 

A  permit  or  majni 
strip-  or  undergroui 


permit  revi.sion  for  a 

j-co.il-mining  operation 


may  not  be  issued  iihicss  the  applicant  has 
affirmatively  demcf  Strated  by  its  coal 
conservation  plan  tl  »t  no  failure  to  conser\'e 
c<ial  will  not  occur.    [ 

The  la.st  part  of  ihis  proposal,  by 
requiring  the  conservation  plan  to 
demonstrate  that  ^lo  failure  to  conserve 
coal  will  not  occufc-,  would  require  the 
conservation  planp  to  demonstrate  that 
ell  such  failures  vyill  occur.  Such  a 
revision  would  reverse  the  meaning  of 
the  existing  provision,  which  requires 
the  conservation  plan  to  demonstrate 
that  no  failure  to  conserve  coal  will 
occur. 

This  proposed  requirement  would 
contradict  one  puijpose  of  the  Montana 
statute  as  stated  at' MCA  82-4-202{g): 
"jilt  is  the  declare|l  policy  of  this  state 
end  its  people  to  *i  *  *  prevent  the 
failure  to  conserve  coal."  For  this 
reason,  OSM  believes  that  the  proposal 
represents  an  unintended  grammatical 
error,  and  that  Montana  either  (1)  meant 
to  delete  the  word  "no"  in  the  phrase 
"*   *   *  that  no  failure  to  conserve  coal 
*  •  *"  or  (2)  did  not  mean  to  add  the 
word  "not"  in  the  phrase  *•  •  •  failure 
to  conserve  coal  will  not  occur."  Based 
on  this  believe,  the  Director  is 
approving  the  proposed  provision,  with 
the  understanding  that  the  coal 
conservation  plan  must  affirmatively 
demonstrate  that  failure  to  conserve  coal 
will  be  prevented.  The  Director  is  also 
requiring  Montana  to  further  revise  this 
provision  to  clarify  this  intent. 


3.  MCA  82-4-224.  Consent  or  Waiver  by 
Surface  Owner 

Montana  proposes  to  repeal  statutory 
Section  82-4-224.  MCA,  which 
provides  that: 

|!|n  those  instances  in  which  the  surface 
owner  is  not  the  owner  of  the  mineral  estate 
proposed  to  be  mined  by  strip-mining 
operations,  the  application  for  a  permit  shall 
include  the  written  consent  or  a  waiver  by 
the  owner  or  owners  of  the  surface  lands 
involved  to  enter  and  commence  strip- 
mining  operations  on  such  land,  except  that 
nothing  in  this  section  applies  when  the 
niinerdi  estEte  is  owned  by  the  federal 
government  in  fee  or  in  trust  for  an  Indian 
t-ibe. 

Montana  proposes  this  action  (effective 
October  1,  1993)  in  accordance  with  a 
decision  in  the  case  of  Western  Energy 
Co.  V.  Genie  l.and  Co..  227  Mont.  74, 
737  P.2d  478  (1987).  In  that  case  the 
Montana  Supreme  Court  found  the 
•Statutory  section,  and  any  rules  adopted 
for  the  implementation  thereof,  to  be 
unconstitutional  and  in  violation  of  the 
Montana  constitution,  in  that  it 
permitted  a  taking  without  due  process, 
pennitted  the  taking  of  private  property 
without  jiist  compensation,  and 
permitted  the  impainnent  of  the 
obligation  of  a  contract.  This  statutory 
provision  was  originally  approved  as  a 
counterpart  provision  to  Section 
51G(h)(6)  of  SMCRA  (45  FR  21360;  April 
1.  1980;  see  Administrative  Record  No 
MT-1,  Appendix  C). 

While  Montana  has  repealed  this 
statutory  provision,  it  continues  to 
provide  regulations  at  ARM  26.4.303(15) 
and  26.4.405{6)(k)  that  impose 
requirements  which  are  substantively 
equivalent  to  those  imposed  by  Section 
5in{h)(R)  of  SMCRA.  SMCRA  Section 
510(h)(6)  requires  that  in  cn.ses  where 
the  private  mineral  estate  has  been 
severed  from  the  private  surface  estate, 
no  permit  shall  be  approved  unless  the 
application  demonstrates,  and  the 
regulatory  authority  finds,  that  the 
applicant  has  submitted  to  tlie 
regulatory  authority  either  (1)  the 
written  consent  of  the  surface  owner  to 
coal  extraction  by  surface  mining,  (2)  a 
conveyance  that  expressly  grants  or 
reserves  the  right  to  coal  extraction  by 
surface  mining,  or  (3)  if  the  conveyance 
does  not  expressly  grant  the  right  to  coal 
extraction  by  surface  mining,  the 
surface-subsurface  legal  relationship 
shall  be  determined  in  accordance  with 
State  law. 

In  cases  where  the  mineral  and 
surface  estates  are  severed,  ARM 
26.4.303(15)  requires  each  application 
to  contain  either  (1)  a  vn-itten  consent  by 
the  surface  owner  to  mineral  extraction 
by  strip  mining,  (2)  a  conveyance  that 
expressly  grants  or  reserves  the  right  to 


mineral  extraction  by  strip  mining,  or 
(3)  if  the  conveyance  does  not  expressly 
grant  the  right  to  mineral  extraction  by" 
strip  mining,  documentation  that  under 
Montana  law  the  applicant  has  the  legal 
right  to  mineral  extraction  by  strip 
mining.  In  those  same  cases  (where  the 
mineral  and  surface  estates  are  severed) 
ARM  26.4.405(6)(k)  provides  that  the 
Department  of  State  Lands  (DSL)  may 
not  approve  a  permit  unless  the 
application  demonstrates,  and  DSL's 
findings  confirm,  that  the  applicant  has 
submitted  the  documentation  required 
by  ARM  26.4.303. 

In  its  letter  of  January  19,  1994 
(Administrative  Record  No.  MT-1 1-18), 
OSM  requested  that  Montana  address 
(1)  whether  it  intended,  in  response  to 
the  Montana  Supreme  Court  decision 
dist;us.sed  above,  to  propose  the  repeal 
of  ARM  26.4.303(15)  and  26.4.405(6)fk). 
and  (2)  whether  Montana  retained  the 
statutory  authority  to  promulgate  and 
enforce  those  regulations,  given  the 
repeal  of  82-4-224.  MCA. 

In  its  response  of  July  28.  1994, 
(Administrative  Record  No.  MT-1 1-19), 
DSL  s  Chief  Legal  Counsel  .states  that 
the  statutory  authorifv  for  AS^LM 
26.4.303(15)  lies  in  82-l-222(l)(d), 
MCA,  which  requires  that  a  permit 
application  state  the  source  of  the 
applicants  legal  right  to  mine  the 
mineral  on  the  land  affected  by  the 
permit.  Montana  further  states  that  the 
statutory  authority  for  AR.M 
26.4.40.S(6)(k)  lies  in  82-4-231(4).  MC^: 
that  provision  requires  DSL  to 
determine  whether  each  application  is 
administratively  complete,  which 
means,  among  other  t/ii.".gs,  that  it 
contains  information  addressing  each 
application  requirement  in  82-4-222. 
MCA,  and  the  rules  implementing  that 
section.  Montana  further  states  that 
.since  neither  of  the  tv\o  regulatory 
provisions  is  based  on  the  repealed 
statutory  section  (82-4-224,  MCA). 
Montana  has  no  plans  to  repeal  those 
regulatory  provisions. 

In  its  review  of  this  proposed 
amendment.  OSM  noted  Lhat  tli« 
Montana  program  also  contai'i';.  at  MCA 
82^-203(35)  and  (36).  statutory 
definitions  of  "waiver"  and  "written 
consent,"  and  found  no  use  of  these 
terms  other  than  in  the  repealed  section 
82-4-224,  MCA.  In  its  January  19.  1994, 
letter  (Administrative  Record  No.  MT- 
1 1-18),  OSM  requested  that  Mont.ana 
address  the  meaning  of  these  terms  in 
the  absence  of  the  repealed  provision.  In 
its  July  28.  1994,  response 
(Administrative  Record  No.  MT-1 1-19). 
DSL's  Chief  Legal  Counsel  states  that 
these  statutory  definitions  no  longer 
serve  any  purpose  within  the  statute, 
but  that  their  presence  poses  no 
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problem  for  the  administration  of  the 
statute. 

Based  on  Montana's  representations 
in  its  July  28,  1994,  response 
(Administrative  Record  No.  MT-11-19), 
OSM  finds  that  the  Montana  program 
contains  provisions  at  ARM 
26.4.303(15)  and  26.4.405(6)(k)  that  are 
no  less  stringent  than  the  requirements 
of  Section  510(b)(6)  of  SMCRA.  and  that 
Montana  has  adequate  statutory 
authority  for  the  promulgation  and 
enforcement  of  these  regulatory 
provisions.  Therefore  the  Director  finds 
that  the  proposed  repeal  of  82-4-224, 
MCA.  does  not  render  the  Montana 
program  any  less  stringent  that  SMCRA. 
and  is  approving  the  proposed  repeal  of 
that  section. 

4.  MCA  82-4-226(1).  Requirement  for 
Prospecting  Permit 

Montana  proposes  to  delete  the 
introductory  phrase  "loin  and  after 
March  16. 1973,"  from  the  beginning  of 
this  subsection,  which  (with  an 
exception  discussed  in  Finding  No.  5 
below)  makes  it  unlawful  to  prospect  on 
land  not  included  in  a  valid  strip- 
mining  or  underground-mining  permit 
without  the  possession  of  a  valid 
prospecting  permit.  Under  the  proposed 
revision,  the  requirement  for  a 
prospecting  permit  would  not  be  limited 
to  the  period  after  March  16,  1973. 

Since  any  current  or  future 
prospecting  would  be  subject  to  this 
subsection  either  with  or  without  this 
time-limiting  introductory  phrase,  the 
Director  finds  this  proposed  revision  to 
be  nonsubstantive  in  nature,  and  thus 
that  the  proposed  revised  statute  is  no 
less  effective  in  meeting  SMCRA "s 
requirements  than  the  Federal 
regulations  and  no  less  stringent  than 
SMCRA.  The  Director  approves  the 
proposed  revision. 

5.  MCA  82-t-226(l)  and  (8). 
Prospecting  Under  Notice  of  Intent 

At  MCA  82-*-226(l}.  Montana 
proposes  an  exception  to  the  provision 
that  it  is  unlawful  to  conduct 
prospecting  operations  without  a 
prospecting  permit;  the  exception 
proposed  is  provided  in  proposed  new 
subsection  MC\  82-4-226(8).  Proposed 
subsection  MCA  82-4-226(8)  would 
provide  as  follows: 

(8)  Prospecting  that  is  not  conducted  in  an 
area  designated  unsuitable  for  coal  mining 
pursuant  to  82-4-227  or  82-4-228  and  that 
is  not  conducted  for  the  purpose  of 
determining  the  location,  quality,  or  quantity 
of  a  natural  mineral  deposit  is  not  subject  to 
subsections  (1)  through  (7).  However,  a 
person  who  conducts  this  prospecting  shall 
file  with  the  department  a  notice  of  intent  to 
prospect,  containing  the  information  required 


by  the  department,  before  commencing 
prospecting  operations.  If  this  prospecting 
substantially  disturbs  the  natural  land 
surface,  it  must  be  conducted  in  accordance 
with  the  performance  standards  of  the 
department's  rules  regulating  the  conduct 
and  reclamation  of  prospecting  operations 
that  remove  coal.  The  department  may 
inspect  these  prospecting  and  reclamntion 
operations  at  any  reasonable  time. 

OSM  notes  that  subsections  (1)  through 
(7)  of  MCA  82-4-226  currently  specify 
the  requirements  for  prospecting 
permits,  bonds,  and  reports;  these 
requirements  currently  apply  to  all 
prospecting  operations. 

Montana  is  not  at  this  time  proposing 
as  a  program  amendment  any 
regulations  to  implement  this  proposed 
statutory  provision.  In  its  July  28,  1994, 
letter  (Administrative  Record  No.  MT- 
11-19),  Montana  expressed  its  intent  to 
promulgate  such  rules  in  the  near 
future.  Further,  OSM  is  aware  that 
Montana  has  in  fact  initiated  State 
rulemaking  proceed ingr.  to  promulgate 
such  rules.  Because  Montana  is  not  now 
proposing  regulations  to  implement 
these  proposed  statutory  revisions,  but 
has  initiated  efforts  to  do  so,  OSM  has 
reviewed  the  proposed  statutory 
provisions  only  in  comparison  to  the 
requirements  of  SMCRA,  where  they 
exist,  rather  than  in  comparison  to  the 
requirements  of  the  implementing 
Federal  regulations.  Therefore,  the 
Director  notes  here  that,  to  the  extent  he 
approves  these  statutory  provisions  (as 
discussed  below),  Montana  may  not 
implement  these  statutory  provisions 
concerning  prospecting  under  notices  of 
intent,  until  such  time  as  Montana 
proposes,  and  OSM  approves.  State 
regulations  that  (in  conjunction  with 
these  statutory  provisions)  are  no  less 
stringent  that  SMCRA  Section  512  and 
no  less  effective  in  achieving  those 
requirements  than  the  implementing 
Federal  regulations  at  30  CFR  Part  772. 

OSM  notes  that  under  MCA  82-4- 
203(20),  "mineral"  means  coal  and 
uranium.  OSM  also  notes  that  it  has 
codified  at  30  CFR  926.16(0  a 
requirement  that  Montana  amend  its 
definition  of  the  term  "prospecting"  to 
be  no  less  effective  in  implementing 
SMCRA 's  requirements  than  the  Federal 
definition  of  the  term  "coal 
exploration." 

a.  Prospecting  (Coal  Exploration)  Under 
Notices  of  Intent 

Section  512(a)  of  SMCRA  requires 
that  each  State  and  Federal  program 
include  a  requirement  that  coal 
exploration  operations  which 
substantially  disturb  the  natural  land 
surface  be  conducted  in  accordance 
with  exploration  regulations  issued  by 


the  regulalrry  nultiority.  Morc-ox er. 
section  512(a)  of  SMCRA  provides  that 
such  regulations  must  include,  at  a 
•Tiinimum:  (1)  The  requirement  that 
prior  to  conducting  any  exploration,  a 
person  must  file  with  the  regulatory 
authority  notice  of  intention  to  explore 
(including  a  description  of  the  proposed 
airea  and  the  proposed  time  period);  and 
(2)  provisions  of  reclamation  in 
accordance  with  the  performance 
standards  of  SMCR.\  Section  515. 
Section  512(d)  requires  that  no  operator 
shall  remove  more  than  250  tons  of  coal 
pursuant  to  an  exploration  permit 
without  the  specific  written  approval  of 
the  regulatory  authority.  As  noted 
a'oove,  OSM  has  promulgated 
regulations  implementing  these 
statutory  provisions  at  30  CFR  Part  772; 
but  Montana's  proposed  statutory 
provisions  are  being  reviewed  in 
comparison  to  the  statutory 
requirements  of  SMCRA  rather  than  to 
the  Federal  regulatory  requirements. 

The  proposed  Montana  statute  would 
prohibit  prospecting  (coal  exploration) 
under  notices  of  intent  on  lands 
designated  as  unsuitable  for  mining,  and 
would  additionally  prohibit  prospecting 
under  notices  of  intent  if  the 
prospec^ting  is  conducted  for  the 
purpose  of  determining  the  location, 
quality,  or  quantity  of  a  coal  deposit,  no 
matter  on  what  lands  or  the  degree  of 
disturbance.  There  is  a  prohibition 
against  exploring  under  a  notice  of 
intent  on  land  designated  as  unsuitable 
for  mininj;  in  the  Federal  regulations  at 
3'J  Cf  K  77'2.11(a)  and  772.12(a),  but 
th'^re  is  no  Federal  prohibition  against 
exploring  under  a  nr>tice  of  intent  when 
the  purpose  is  to  determine  the  location, 
quality,  or  quantity  of  a  coal  deposit. 
Under  SMCRA  Section  505(1)),  no  State 
law  which  provides  for  more  stringent 
land  use  and  environmental  controls 
than  SMCRA  shall  i'e  construed  as  being 
inconsistent  with  SMCRA. 

However,  SMCRA  Section  512(d) 
explicitly  prohibits  the  removal  of  more 
than  250  tons  of  coal  pursuant  to 
exploration  activities  without  the 
specific  written  approval  of  the 
regulator}'  authority.  OSM  interprets 
this  requirement  for  "specific  written 
approval."  together  with  the  title  of 
SMCRA  Section  512  (•'Coal  Exploration 
Permits"),  as  a  requirement  that  a  coal 
exploration  permit  be  obtained  for 
exploration  activities  that  will  remove 
more  than  250  tons  of  coal  (see  48  FR 
40622,  40622,  40626;  September  8, 
1983).  The  proposed  Montana  provision 
does  not  correspondingly  prohibit 
prospecting  r.nder  notices  of  intent 
when  more  than  250  tons  of  coal  will  be 
removed.  In  its  letter  of  July  28,  1994 
(Administrative  Record  No.  MT-11-19), 


Montana  argues  that,  while  it  would  be 
legally  possible  under  its  proposed 
statute  for  a  drilling  operation 
conducted  to  characterize  overburden  or 
an  overbiu-den  sampling  pit  to  remove 
more  than  250  tons  of  coal,  it  is 
extremely  improbable  that  such  an 
operation  would  do  so,  and  further  that 
no  prospecting  operation  in  Montana 
has  ever  done  so.  However,  SMCRA 
Set:tion  512(d)  is  a  clear  and  absolute 
requirement.  Montana's  proposed 
provision  fails  to  prohibit  the  removal  of 
more  than  250  tons  of  coal  by 
prospecting  (exploration)  activities 
under  a  notice  of  intent,  and  thus  does 
not  contain  all  applicable  provisions  of 
SMCRA  Section  512,  and  hence  is 
inconsistent  with  SMCRA. 

In  summary,  proposed  82-4-226(1) 
and  the  first  two  sentences  of  proposed 
**2— *-226(8),  MCA,  are  as  stringent  as 
the  provisions  of  SMCRA  in  prohibiting 
prospecting  activities  under  notices  of 
intent  on  lands  designated  as  unsuitable 
for  mining,  and  more  stringent  in 
prohibiting  such  activities  on  any  lands 
when  the  purpose  is  to  determined  the 
location,  quality,  or  quantity  of  a  coal 
deposit.  However,  these  proposed 
Montana  provisions  are  less  stringent 
than  SMCR.\  Section  512(d)  in  failing  to 
prohibit  prospecting  operations  under  a 
notice  of  intent  when  more  than  250 
tons  of  coal  will  be  removed. 

Based  on  the  above  discu.ssion,  the 
Director  is  approving  proposed  82-4- 
226(1)  and  the  first  two  sentences  of 
proposed  82-4-226(8),  MCA,  with  the 
following  proviso:  Montana  may  not 
implement  these  provisions  until 
Montana  has  promulgated,  and  OSM 
lias  approved,  State  regulations  to 
implement  these  statutorj-  revisions,  to 
he  no  less  effective  than  30  CFR  Part  772 
in  meeting  SMCRA 's  requirements. 
Further,  the  Director  is  requiring 
Montana  to  amend  its  program  to 
prohibit  prospecting  activities  under 
notices  of  intent  when  more  than  250 
tons  of  coal  are  to  be  removed. 


b.  Specification  of  Which  Prospecting 
Activities  Are  Required  To  Meet 
Performance  Standards  and 
Specification  of  Applicable  Performance 
Standards 

As  noted  above,  Montana  propo.ses  at 
MCA  82-4-226(8)  that  "jijf  this 
prospecting  substantially  disturbs  the 
natural  land  surface,  it  must  be 
conducted  in  accordance  with  the 
performance  standards  of  the 
department's  rules  regulating  the 
conduct  and  reclamation  of  prospecting 
operations  that  remove  coal."  Montana 
is  not  at  this  time  proposing  any 
definition  of  "substantiallv  disturbs" 
although  in  its  letter  of  July  28,  1994 


(Administrative  Record  No.  MT-11-19), 
Montana  states  its  intention  to  do  so  in 
the  near  future.  OiM  notes  that  the 
existing  Montana  program  at  ARM  26.4, 
Subchapter  10,  con'ains  prospecting 
performance  standards;  however,  the 
Montana  program  does  not  specify 
which  of  these  are  performance 
standards  for  prospecting  operations 
that  remove  coal  and  which  are  not. 

The  existing  Montana  statute  contains 
no  requirement  that  prospecting 
operations  be  conducted  in  accordance 
with  performance  standards,  and  the 
statute  as  proposed  for  revision  would 
contain  no  such  requirement  for 
prospecting  conducted  under  a 
prospecting  permit.  The  existing 
Montana  rules  at  ARM  26.4  Subchapter 
10  require  all  prospecting  operations  to 
meet  specified  performance  standards; 
these  performance  standards  apply  even 
to  prospecting  that  does  not 
substantially  disturb  the  natural  land 
surface.  This  is  more  stringent  than 
SMCRA  Section  512(a),  which  only 
requires  that  coal  exploration  operations 
which  substantially  disturb  the  natural 
land  surface  be  conducted  under 
regulatory  programs  that  include 
regulations  requiring  that  all  lands 
disturbed  be  reclaimed  in  accordance 
with  the  performance  standards  of 
SMCRA  Section  515.  However,  Montana 
is  not  proposing  to  revise  its  statute  so 
that  not  all  prospecting  operations 
would  be  regulated  in  the  same  way.  In 
particular,  not  all  prospecting  would 
require  a  permit;  and  under  the 
proposal,  prospecting  under  a  notice  of 
intent  would  be  required  to  be 
conducted  in  accordance  with 
performance  standards  only  if  it 
substantially  disturbs  the  natural  land 
surface. 

In  order  to  be  consistent  with  the 
proposed  statute.  Montana's 
performance  standards  at  ARM  26.4 
Subchapter  10  could  no  longer  be 
interpreted  to  apply  to  all  prospecting 
operations.  As  a  result,  the  Montana 
program  would  contain  no  requirement 
that  prospecting  operations  conducted 
under  prospecting  permits  be  conducted 
in  accordance  with  performance 
standards  if  they  substantiallv  disturb 
the  land  surface.  In  its  letter  of  July  28, 
1994  (Administrative  Record  No.  MT- 
11-19),  Montana  argues  that  under  MCA 
82-4-226(1)  &  (2),  all  prospecting 
operations  under  prospecting  permits 
are  subject  to  reclamation  requirements 
and  to  bonding  requirements.  OSM  has 
reviewed  these  provisions;  they  specify 
reclamation  plan  requirements  for 
prospecting  permit  applications,  and 
posting  of  performance  bond  before  the 
permit  is  issued.  While  the  posting  of 
bond  provides  an  economic  incentive  to 


complete  the  approved  reclamation 
plan,  these  Montana  provisions  do  not 
provide  a  requirement  that  the 
prospecting  be  conducted  in  accordance 
with  performance  standards.  In  one 
example,  it  a  defective  permit  is  issued 
that  does  not  address  one  or  more 
performance  standards,  there  would  be 
no  requirement  for  the  prospecting 
operation  to  meet  those  missing 
performance  standards.  Additionally, 
prospecting  operations  conducted   •' 
illegally  (with  neither  a  permit  nor  a 
notice)  would  not  be  required  to  meet 
performance  standards. 

The  Federal  provision  of  SMCRA 
Section  512(a)  requires  that  all 
exploration  that  substantially  disturbs 
the  natural  land  surface  be  conducted  in 
accordance  with  performance  standard 
of  SMCRA  Section  515;  this  applies  to 
both  exploration  under  notices  of  intent 
and  exploration  under  exploration 
permits.  As  noted  above,  OSM  has 
promulgated  regulations  implementing 
these  statutory  provisions  at  30  CFR  Part 
772  and  at  30  CFR  701.5  (definition  of 
the  term  "substantially  distrub  "), 
however,  as  noted  above  Montana's 
proposed  statutor>'  provisions  are  being 
reviewed  only  in  comparison  to  the 
Federal  statutory  requirements  of 
SMCRA  where  they  exist. 

In  su.mmar>-,  both  the  SMCRA 
provision  at  Section  512(a)  and  the 
proposed  Montana  provision  require 
adherence  to  performance  standards  by 
prospecting  (exploration)  operations 
conducted  under  notices  of  intent  that 
substantially  disturb  the  natural  land 
surface;  however,  by  referring  to 
■performance  standards  *  *  * 
regulating  *   V  •  prospecting  operations 
that  remove  coal,"  the  Montana 
propo.sal  is  unclear  regarding  which 
performance  standards  are  applicable, 
whereas  the  Federal  provisions  clearly 
specify  the  performance  standards  of" 
SMCRA  Section  515.  Secondiv,  the 
Federal  provisions  further  require 
adherence  to  performance  standards  for 
exploration  operations  conducted  under 
exploration  permits  that  substantially 
disturb  the  natural  land  surface.  But  the 
Montana  program,  as  proposed  to  be 
revised,  would  contain  no  such 
requirement  for  prospecting  operations 
conduced  under  prospecting  permits 
that  substantially  disturb  the  natural 
land  surface.  OSM  believes  it  is  possible 
for  Montana  to  remedy  these 
deficiencies  in  promulgating 
implementing  regulations. 

Based  on  the  above  discussion  ,  the 
Director  is  approving  the  third  sentence 
of  proposed  82^t-226(8).  MCA.  with 
the  following  proviso:  Montana  mav  not 
implement  this  provision  until  Montana 
has  promulgated,  and  OSM  has 
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approved,  implementing  State 
regulations  that  are  no  less  eHiective  in 
meeting  SMCRA's  requirements  than  30 
CFR  Part  772  and  30  CFR  701.5. 

c.  Right  of  Entry  of  Inspect 

As  noted  above.  Montana  proposes  at 
MCA  82-4-226(8)  that  "Ulhe 
department  may  inspect  these 
prospe<:ting  and  reclamation  operations 
ji.e.,  prospecting  under  notices  of 
intent)  at  any  reasonable  lime." 

SMCRA  Se<nion  512  does  not  directly 
address  right  of  entry  re<}uiremenls  for 
c;oal  exploration  operations.  The  Federal 
regulations  at  30  CFR  840.12(a)  require 
that  State  regulatory  program  have 
authorities  that  grant  their 
representatives  the  right  of  entry  to. 
upon,  and  through  any  coal  exploration 
operation  without  advance  notice  and 
upon  presentation  of  appropriate 
credentials.  This  right  of  entry  is  not 
limited  to  "reasonable  times."  At  30 
CFR  840.12(b).  the  Federal  regulations 
further  require  State  program  to  have 
authority  for  their  representatives  to 
inspect  any  monitoring  equipment  or 
method  of  exploration  and  to  have 
access  to  and  copy  any  records  required 
under  the  approved  State  program,  at 
reasonable  times  without  advance 
notice,  upon  presentation  of  appropriate 
credentials.  Both  paragraphs  further 
provide  that  no  search  warrant  is 
required  for  right  of  entry,  except  that  a 
state  may  provide  for  its  use  with 
respect  to  entry  into  a  building. 

Montana's  proposed  provision,  by 
providing  right  of  entry  to  prospecting 
operations  (under  notices  of  intent)  only 
at  "reasonable  times,"  would  grant  right 
of  entry  at  fewer  times  than  required  by 
the  Federal  regulation.  Further, 
Montana's  proposal  does  not  provide 
authority  for  inspection  of  monitoring 
equipment  or  prospecting  methods,  nor 
authority  for  access  to  and  copying  of 
any  records  required  by  the  Montana 
program,  for  prospecting  operations 
conducted  under  notices  of  intent.  Nor 
does  the  proposal  address  the  issue  of 
warrants. 

Based  on  the  above  discussion,  the 
Director  finds  that,  in  regard  to 
prospecting  under  notices  of  intent,  the 
Montana  proposal  is  less  effective  than 
the  Federal  regulations  in  implementing 
SMCRA's  requirements.  The  Director  is 
approving  the  last  sentence  of 
Montana's  proposed  statutory  provision 
at  MCA  82-4-226(8)  e.xcept  the  word 
"reasonable."  However,  the  Director  is 
requiring  Montana:  (1)  To  amend  this 
enacted  provision  to  remove  the  word 
"reasonable:"  (2)  to  amend  this  statutory 
provision,  or  otherwise  amend  its 
program,  to  provide  authority  for  the 
inspection  of  monitoring  equipment  and 


prospecting  methods  for  prospecting 
conducted  under  notices  of  intent,  and 
access  to  and  copying  of  any  records 
required  by  the  Montana  program,  at 
any  reasonable  time  without  advance 
notice  upon  presentation  of  appropriate 
credentials;  and  (3)  to  provide  for 
warrantless  right  of  entry  in  a  manner 
no  less  en^ective  in  achieving  SMCRA's 
requirements  than  the  Federal 
regulations  at  30  CFR  840.12. 

6.  MCA  82^-227(11),  Refusal  of  Permit; 
Scope  of  Operations  on  Which 
Violations  Require  Permit  Denial 

Existing  82-4-227(11).  MCA.  requires 
that  when  information  available  to  DSL 
indicates  that  strip-  or  underground- 
coal-mining  operations  owned  or 
controlled  by  the  applicant  is  currently 
in  violation  of  certain  specified  Federal 
or  State  laws  or  rules,  DSL  shall  not 
issue  a  permit  or  major  revision  until 
the  applicant  submits  certain  proofs 
regarding  the  abatement  of  those 
violations.  Montana  is  proposing  to 
revi.se  this  provision  to  add  the  same 
requirement  for  violations  on  strip-  or 
underground-coal-mining  operations 
owned  or  controlled  by  any  person  who 
owns  or  controls  the  applicant.  Montana 
also  proposes  nonsubstantive  editorial 
revisions  to  the  provision. 

SMCRA  Section  510(c)  requires  that 
when  specified  violations  exist  on  any 
surface  coal  mining  operation  owned  or 
controlled  by  the  applicant,  the  permit 
shall  not  be  issued  without  submission 
of  certain  proofs  regarding  the 
abatement  of  those  violations.  The 
Federal  regulations  at  30  CFR 
773.15(b)(1)  interpret  this  requirement 
to  include  existing  violations  on  any 
surface  coal  mining  and  reclamation 
operation  owned  or  controlled  by  either 
the  applicant  or  by  any  person  who 
owns  or  controls  the  applicant. 

Therefore  both  the  Federal  and  the 
proposed  Montana  provisions  require 
that  permits  be  denied  (without 
submission  of  certain  proofs)  for 
specified  violations,  not  only  on 
operations  owned  or  controlled  by  the 
applicant,  but  additionally  on 
operations  owrted  or  controlled  by  any 
person  who  owns  or  controls  the 
applicant.  Therefore  the  Director  finds 
Montana's  proposed  addition  of  the 
phrase  "or  by  any  person  who  owns  or 
controls  the  applicant"  to  be  no  less 
stringent  than  SMCRA  Section  510(c) 
and  no  less  effective  in  implementing 
those  SMCRA  requirements  than  the 
Federal  regulations  at  30  CFR 
773.15(b)(1),  and  the  Director  is 
approving  the  proposed  addition  of  the 
phrase. 


7.  MCA  82-4-227(1 1)  &■  (12).  Refusal  of 
Permit:  Scope  of  Permitting  Actions 
Subject  to  Denial 

Existing  82-4-227(11).  MCA,  requires 
that  under  the  circumstances  discussed 
in  Finding  No.  6  above,  DSL  shall  not 
issue  a  "strip-  or  underground-coal- 
mining permit  or  major  revision." 
Montana  is  proposing  to  revise  this 
provision  to  require,  under  the  .specified 
circumstances,  denial  of  a  "strip-  or 
underground-coal-mining  permit  or 
amendment,  other  than  an  incidental 
boundary  revision."  Similarly,  existing 
82-4-227(12),  MCA,  requires  that  when 
DSL  finds  (after  opportunity  for  hearing) 
that  the  applicant  owns  or  controls  any 
strip-  or  underground-coal-mining 
operation  whicb  has  demonstrated  a 
pattern  of  willful  violations  (of  specified 
character)  of  certain  Federal  or  State 
laws,  DSL  shall  not  issue  a  "strip-  or 
underground-coal-mining  permit  or 
major  revision"  until  the  applicant 
submits  certain  proofs  regarding  the 
abatement  of  violations.  Montana  is 
proposing  to  revise  this  provision  to 
require,  in  those  circumstances,  denial 
of  a  "strip)-  or  underground-coal-mining 
permit  or  amendment,  other  than  an 
incidental  boundary  revision."  Montana 
is  also  proposing  nonsubstantive 
editorial  revisions  to  this  provision. 

In  both  proposed  provisions, 
Montana's  revisions  would  have  the 
effect  of  allowing  the  issuance  of  major 
revisions  under  the  specified 
circumstances,  but  prohibit  the  issuance 
of  "amendments,"  except  that 
incidental  boundary  revisions  could  be 
issued. 

OSM  notes  that  under  MCA  82-4- 
225,  "amendments"  are  increases  or 
decreases  in  the  acreage  to  be  affected 
under  a  permit;  the  same  procedures 
required  of  new  permits  apply  to 
amendments  (except  for  incidental 
boundary  revisions).  Additionally,  an 
existing  provision  of  the  Montana 
program,  ARM  26.4.412(4)(a),  prohibits 
approval  of  the  transfer,  sale,  or 
assignment  of  permit  rights  under  both 
sets  of  circumstances  described  above 
(current  violations  and  patterns  of 
violations). 

SMCRA  Section  510(c)  and  the 
Federal  regulations  at  30  CFR  773.15(b) 
prohibit  the  issuance  of  permits  under 
both  sets  of  specified  circumstances,  but 
do  not  address  permit  revisions. 
SMCRA  Section  511,  which  specifies 
the  requirements  for  permit  revisions, 
does  not  prohibit  the  approval  of  permit 
revisions  under  the  specified 
circumstances;  and  the  Federal 
regulations  at  30  CFR  773.15(b),  774.13, 
and  773.17  do  not  prohibit  permit 
revision  approval,  but  do  prohibit  the 


approval  of  transfer,  assignment,  or  sale 
of  permit  rights,  under  the  specified 
circumstances.  SMCRA  Section 
511(a)(3)  and  30  CFR  774.13(d)  provide 
that  incidental  boundary  revisions  do 
not  require  application  for  a  new 
permit,  and  hence  are  not  prohibited 
under  the  specified  circumstances; 
conversely,  those  Federal  provisions 
require  that  extensions  to  the  permit 
area  other  than  incidental  boundary 
revisions  require  application  for  a  new 
permit,  which  would  subject  such 
extensions  to  denial  under  SMCRA 
510(c)  and  30  CFR  773.15(b). 

Thus  under  two  .sets  of  circumstances 
(exi.sting  violations  on  operations 
owTied  or  controlled  by  the  applicant  or 
by  any  person  who  owns  or  controls  the 
applicant,  as  discussed  in  Finding  No. 
R  above,  or  demonstrated  pattern  of 
violations  by  the  applicant,  as  discussed 
above),  both  the  Federal  provisions  and 
the  proposed  Montana  provisions 
prohibit  the  issuance  of  new  permits, 
extensions  to  the  permit  area  other  than 
incidental  boundary  revisions,  and 
approval  of  the  transfer,  sale,  or 
assignment  of  permit  rights.  And  in 
those  circumstances,  both  the  Federal 
and  the  proposed  Montana  provisions 
would  allow  the  approval  or  issuance  of 
permit  revisions. 

Based  on  the  above  discussion,  the 
Director  finds  that  Montana's  proposed 
revisions  at  MCA  82-4-227  (11)  and  12 
regarding  the  scope  of  permitting 
actions  subject  to  denial  are  no  less 
-stringent  than  the  scope  of  permitting 
actions  subject  to  denial  under  SMCRA 
Section  510(c),  and  are  no  less  effective 
than  the  scope  of  permitting  actions 
subject  to  denial  under  the  Federal 
regulations  at  30  CFR  773.15(b),  774.13, 
and  773.17  in  implementing  those 
requirements  of  SMCRA.  Therefore  the 
Director  is  approving  the  proposed 
revisions. 


8.  MCA  82-4-227(131.  Lands  Dt-signated 
by  Congress  os  Uhsiiitnbh  for  Surface 
Coal  Mining  I 

Subject  to  valid  fexisting  rights, 
existing  82-4-227(13),  MCA.  prohibits 
strip-  or  underground-coal-mining 
operations  "on  private  lands  within  the 
boundaries"  of  certain  specified  Federal 
land  management  areas  designated  by 
Congress  (national  park  system,  national 
wildlife  refuge  system,  etc.).  Montana 
proposes  to  revise  this  provision  by 
deleting  the  word  "private."  so  that  it 
would  read  "on  lands  within  the 
boundaries"  of  those  areas  (see 
Administrative  Record  No.  MT-li-04). 
Montana  also  proposes  a  nonsubstantive 
editorial  change  to  the  provision. 

SMCRA  Section  552(e)(1)  provides 
that,  subject  to  valid  existing  rights,  no 


surface  coal  mining  operations  shall  be 
permitted  "on  any  lands  within  the 

boundaries"  of  the  specified  land 
management  areas. 

Montana's  proposed  revision,  by 
removing  the  word  which  limiled'the 
applicability  of  the  provision  to  only  a 
specified  subset  of  lands,  would  extend 
the  applicability  to  all  lands  within  the 
boundaries  of  the  specified  areas;  this  is 
the  equivalent  of  the  Federal  provision 
which  is  applicable  to  "any"  lands 
within  the  specified  boundaries. 
Therefore  the  Director  finds  that 
Montana's  provision  as  revised  is  no 
less  stringent  than  SMCRA  Section 
522(e)(1),  and  is  approving  the  proposed 
revisions. 

IV.  Summary  and  Disposition  of 
Comments 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 
received  by  OSM,  and  OSM's  responses 
to  them. 

1  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment,  but  none  were 
received. 


2.  Federal  Agency  Comments 

Pursuant  to  732.17(h)(ll)(i).  OSM 
solicited  comments  on  the  proposed 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Montana  program. 

a.  The  Billings  Area  Office  of  the 
Bureau  of  Indian  Affairs  responded  on 
August  11.  1993.  with  suggestions  for 
additional  editorial  revisions 
(Administrative  Record  No.  MT-1 1-OR). 
The  State  Conser\'ationist  of  the  Soil 
Conservation  Ser\'ice  (SCS)  responded 
on  August  18.  1993  (Administrative 
Record  No.  MT-ll-oa)  with  similar 
suggestions  for  additional  editorial 
revisions. 

Some  of  the  instances  where 
additional  revision  was  suggested  by 
these  comments  are  interpreted  by  OSM 
as  typographical  errors  in  the 
preparation  of  this  submittal.  For 
instance,  the  second  sentence  of  MCA 
82-4-227(2)  (introductory  text)  as 
contained  in  this  submittal  appears  to 
be  redundant  of  the  la.«t  sentence  and 
should  be  deleted.  Similarly.  82^- 
227(2){d)  as  contained  in  this  submittal 
has  a  typographical  error  in  the 
parenthetical  provision.  OSM  interprets 
these  as  typographical  errors  in  thp 
preparation  of  this  submittal  because 
they  are  not  indicated  as  intentional 
proposed  changes  by  strikeout  or 
underline.  These  errors  do  not  exist  in 
the  enaded  statutes  previously 
approved  by  OSM.  Others  of  these 


comments  did  address  provisions  that 
Montana  does  propose  to  revise:  one  of 
these  items  in  BlA's  comments  has  been 
addressed  in  Finding  No.  2  above.  BIA's 
and  SCS's  remaining  suggestions  will  bt; 
forwarded  to  Montana  for  its 
consideration.  However,  except  for  the 
instance  addressed  in  Finding  No.  2, 
OSM  does  not  find  that  any  of  the 
editorial  imperfections  identified  in 
these  agency  comments  render  the 
proposed  Montana  statutes  less 
stringent  than  SMCRA  or  less  effective 
than  the  Federal  regulations  in  meeting 
SMCR.'\'s  requirements. 

b.  The  Mine  Safety  and  Health 
Administration  responded  on  August  12 
and  26,  1993,  that  it  did  not  find  any 
apparent  conflict  with  its  regulations 
(Administrative  Record  Nos.  MT-1 1-07 
and  MT-l  1-11). 

c.  The  Office  of  Trust  Responsibilities 
of  the  Bureau  of  Indian  Affairs  stated  in 
a  response  dated  on  September  24, 
1993.  that  they  had  no  objection  to  the 
proposed  amendment  because  they  did 
not  believe  it  would  affect  Indian  Lands 
(Administrative  Record  No.  MT-ll-ifi) 

d.  The  Montana  State  Office  of  the 
Bureau  of  Land  Management  responded 
on  September  1,  1993  (Administrative 
Record  No.  MT-1 1-15),  that  it  supports 
the  proposed  amendment,  but  offered 
no  detailed  comments. 

e.  Two  agencies  responded  that  they 
had  no  comments:  U.S.  Fish  and 
Wildlife  Service  (August  26,  1993: 
Administrative  Record  No.  MT-ll-lo); 
Bureau  of  Mines  (August  30,  1993: 
Administrative  Record  Nos.  MT-1 1-1 3 
and  MT-1 1-14). 

J.  Environmental  Protection  Agency 
I  EPA)  Concurrence  and  Comments' 

Pursuant  to  30  CFR  732.17{h)(ll)(ii), 
OSM  is  required  to  solicit  the  written 
concurrence  of  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  None 
of  the  revisions  that  Montana  proposed 
to  make  in  its  amendment  pertain  to  air 
or  water  quality  standards.  Therefore, 
pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (Administrative 
Record  No.  MT-1 1-03).  EPA  responded 
on  August  27,  1993,  that  it  had  no 
comments  (Administrative  Record  No 
MT-1 1-12). 

4.  State  Historic  Presenation  Officer 
(SHPOj  and  the  Advisory  Council  on 
Historic  Presenation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
holif:ited  comments  on  the  proposed 
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amendment  from  the  SHPO  and  ACHP 
(Administrative  Record  No.  MT-11-03). 
Neither  SHPO  and  ACHP  responded  to 
OSM's  request. 

V.  Director's  Decision 

Based  m  the  above  Hndings,  the 
Director  .'pproves,  with  certain 
except io  is  and  additional  requirements, 
Montan  \  proposed  amendment  as 
submit'-      'n  June  16  and  July  28,  1993, 
and  as  su,  plemented  with  additional 
explanatory  information  on  July  28, 
1994. 

The  !  ,-(Cfor  does  not  approve,  as 
discuss-      i\  Finding  No.  5.C.,  the  word 
"reasoivt    «>"  in  the  last  sentence  of 
propos«     MCA  82-4-226(8),  concerning 
therigh       t^ntry  to  inspect  prospecting 
operati>       >:nder  notices  of  intent. 

The  Di  -iter  approves,  as  discussed 
in:  Find    <  No.  1,  proposed  MCA  82-4- 
203  (14).  (16),  (21),  (23),  (29),  (34),  (35). 
and  (36).  concerning  definitions; 
proposed  MCA  82-4-226  (2),  (3),  (5), 
and  (6),  cimceming  coal  exploration 
("prospec'ing")  permits  and  notices  of 
intent:  proposed  MCA  82-4-227  (1).  (2), 
(3),  (7),  (8),  and  (9),  concerning  permit 
approval/denial;  Finding  No.  3, 
proposed  deletion  of  MCA  82-4-224. 
concerning  surface  owner  consent; 
Finding  No.  4.  proposed  MCA  82-4- 
226(1),  concerning  the  requirement  to 
obtain  prospecting  permits;  Finding 
Nos.  6  and  7.  proposed  MCA  82-4-227 
(11)  and  (12),  concerning  refusal  of 
permitting  actions  for  current  violations 
or  patterns  of  violations;  and  Finding 
No.  8,  proposed  MCA  82-4-227(13) 
concerning  refusal  of  permit  on  lands 
designated  as  unsuitable  for  mining. 

With  the  requirement  that  Montana 
further  revise  its  program,  the  Director 
approves,  as  discussed  in:  Finding  No. 
2.  proposed  MCA  82-4-227(10) 
concerning  permit  issuance 
requirements  for  coal  conservation  plan, 
with  the  requirement  that  Montana 
further  revise  the  provision  to  clarify 
that  the  conl  i  nnservation  plan  must 
affirmatively  demonstrate  that  failure  to 
conserve  conl  will  be  prevented; 
Finding  No.  ,S.a.,  proposed  MCA  82-4- 
226  (1)  and  (H)  (first  and  second 
sentence)  concerning  prospecting  under 
notices  of  intent,  with  the  proviso  that 
Montana  may  not  implement  these 
provisions  until  Montana  promulgates 
and  OSM  approves  State  implementing 
regulations  that  in  conjunction  with 
these  provisions  are  less  stringent  than 
SMCRA  Section  512  and  no  less 
effective  in  implementing  SMCRA 
Section  512  that  the  Federal  regulations 
at  30  CFR  Part  772.  and  with  the 
requirement  that  Montana  further  revise 
its  program  to  prohibit  prospecting 
under  notices  of  intent  when  more  than 


250  tons  of  coal  are  to  be  removed; 
Finding  No.  5.b.,  proposed  MCA  82-4- 
226(8)  (third  sentence)  concerning 
performance  standard  compliance 
requirements  for  prospecting  under 
notices  of  intent,  with  the  proviso  that 
Montana  may  not  implement  these 
provisions  until  Montana  promulgates 
and  OSM  approves  State  implementing 
regulations  that  in  conjunction  with 
these  provisions  are  no  less  stringent 
than  SMCRA  Section  512  and  no  less 
effective  in  implementing  SMCRA 
Section  512  than  the  Federal  regulations 
at  30  CFR  Part  772  and  30  CFR  701.5; 
and  Finding  No.  5.C.,  proposed  MCA 
82-4-225  (1)  and  (8)  (fourth  (last) 
sentence)  concerning  right  of  entry  to 
inspect  prospecting  operations  under 
notices  of  intent,  with  the  requirement 
that  Montana  further  revise  the 
provision  to  delete  the  word 
"reasonable,"  additionally  revise  its 
program  to  provide  authority  for  the 
inspection  of  monitoring  equipment  and 
prospecting  methods  for  prospecting 
conducted  under  notices  of  intent,  and 
access  to  and  copying  of  any  records 
required  by  the  Montana  program,  at 
any  reasonable  time  without  advance 
notice  upon  presentation  of  appropriate 
credentials,  and  additionally  revise  its 
program  to  provide  for  warrantless  right 
of  entry  in  accordance  with  30  CFR 
840.12  for  prospecting  operations 
conducted  under  notices  of  intent. 

In  accordance  with  30  CFR 
732.17(0(1).  the  Director  is  also  taking 
this  opportunity  to  clarify  in  the 
required  amendment  section  at  30  CFR 
926.16  that,  within  60  days  of  the 
publication  of  this  final  rule,  Montana 
must  either  submit  a  proposed  written 
amendment,  or  a  description  of  an 
amendment  to  be  proposed  that  meets 
the  requirements  of  SMCRA  and  30  CFR 
Chapter  VII  and  a  timetable  for 
enactment  that  is  consistent  with 
Montana's  established  administrative  or 
legislative  procedures. 

The  Federal  regulations  at  30  CFR 
Part  926,  codifying  decisions  concerning 
the  Montana  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

EfTect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 


alteration  of  an  approved  Staf*<  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the 
Montana  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  OSM 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
enforcement  by  Montana  of  only  such 
provisions. 

VI.  ProceduraJ  Determinations 

J.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review), 

2.  Executive  Order  1277B 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CpR 
730.11,  723.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  US  C. 
3507  et  seq.). 
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5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  vdll  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  ef  selq.).  The  State  submittal 
that  is  the  subjebt  of  this  rule  is  based 
upon  counterp'I't  Federal  regulations  for 
which  an  econoniic  anaiysis  was 
prepared  and  certification  made  that 
such  regulation*  would  not  have  a 
significant  econbmic  effect  upon  a 
substantial  numjber  of  small  entities. 
Accordingly,  th:  3  rule  will  ensure  that 
existing  requirei  i^ents  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  a:;|to  whether  this  rule 
would  have  a  sijinificant  economic 
impact,  the  Dopnnment  relied  upon  the 
data  and  assunif  ^ions  for  the 
counterpart  Federal  regulations. 

VII.  List  of  Subj«  cts  in  30  CFR  926 


6013 


3.  Section  926.16  is  amended  by 
revising  the  introductory  paragraph,  by 
adding  paragraphs  (g)  through  (j),  arid' 
by  removing  the  parenthetical  at  the  end 
of  the  section  to  read  as  follows: 

§  926.1 6    Required  program  amendments. 

Pursuant  to  30  CFR  732.17(f)(1), 
Montana  is  required  to  submit  to  OS.M 
by  the  specified  date  the  following 
wrritten.  proposed  program  amendment, 
or  a  description  of  an  amendment  to  be 
proposed  that  meets  the  requirements  of 
SMCRA  and  30  CFR  Chapter  VII  and  a 
timetable  for  enactment  that  is 
consistent  with  Montana's  established 
administrative  or  legislative  procedures. 
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the  Uniformed  Services  (CHAMPUS)- 
Hospice  Care 
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Intergovernmeiital  relations.  Surface 
mining,  Undergriiund  mining. 

dated:  January  2  v  199,5. 

Charles  E.  Sandbeiy, 

Acting  Aasislant  D\A:ctor.  Western  Support 
Center.  ' 

For  the  reasoni  pet  out  in  the 
preamble.  Title  3^  Chapter  VII, 
Subchapter  T  of  l  He  Code  of  Fndoral 
Regulations  isan^nded  as  set  forth 

below: 

FART  92&-MONTANA 

1.  The  authority  citation  for  Part  926 
continues  to  road  as  follows:   ' 

Authority:  30  U.^C.  1201  et  seq. 

2.  Section  926.t5  is  amended  by 
adding  paragraph  (1)  to  read  as  follows: 

§  S26.15    Approval  of  amendments  to  State 
regulatory  program. 

*         •         *         «         » 

(1)  With  the  exception  of  the  word 
"reasonable"  in  the  last  sentence  of 
MCA  84-4-226(8),  concerning  right  of 
entry  to  inspect  ptospecting  operations 
under  notices  of  intent,  revisions  of  the 
following  statutes,  as  submitted  to  OSM 
on  June  16  and  July  28.  1993,  and  as 
supplemented  with  explanatory 
information  on  July  28.  1994,  are 
approved  effective" February  1,  1995: 

82-4-203.  MCA,  subsections  (14),  (16),  (21} 
(23),  (29),  (34),  (35),  and  (36),  definitions;' 
repeal  of  82-4-224,  MCA,  surface  owner 
consent:  82-4-226.  MCA.  subsections  (1). 
(2),  (3),  (5).  (6),  and  (8),  prospecting 
permits  and  notices  of  intent  82-4-227, 
MCA.  subsections  (1).  (2).  (3),  (7),  (8),  (9). 
(10).  (11),  (12).  and  (13),  permit  approval/ 
denial  criteria. 


(g)  By  April  3, 1995,  Montana  shall 
revise  MCA  82-4-227(10),  or  otherwise 
modify  its  program,  to  require  that  no 
permit  or  major  permit  revision  may  be 
issued  unless  the  coal  con.servation  plan 
affirmatively  demonstrates  that  failure 
to  conserve  coal  will  be  prevented. 

(h)  By  April  3.  1995.  Montana  shall 
revis.^  MCA  62-4-226(8).  or  otherwise 
modify  its  program,  to  prohibit 
prospecting  under  notices  of  intent 
when  more  than  250  tons  of  coal  are  to 
be  removed. 

(i)  By  April  3,  1995,  Montana  shall 
revis,o  MCA  62-1-266(8)  to  delete  the 
word  -reasonable"  in  the  final  sontcnce. 

(j)  By  April  3.  1995,  Montana  shall 
revise  MCA  82-4-226(8),  or  otherwise 
modify  its  program,  to  provide  authority 
for  the  inspection  of  monitoring 
equipment  and  prospecting  methods  for 
prospecting  conducted  under  notices  of 
intent,  and  access  to  and  copying  of  anv 
records  required  by  the  Montana 
program  on  such  prospecting 
operations,  at  any  reasonable  time 
without  advance  notice  upon 
presentation  of  appropriate  credentials, 
and  to  provide  for  warrantless  right  of 
entry  for  prospecting  operaUons 
conducted  under  notices  of  intent,  to  be 
no  less  effective  in  meeting  SMCRA 's 
requirements  than  30  CFR  840.12  (a) 
and  (b). 

(FR  Doc.  95-2445  Filed  1-31-95;  8:45  ami 
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SUMMARY:  This  final  rule  revises  DoD 
6010.8-R  which  implements  the 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services.  The  rule 
establishes  a  hospice  benefit  for  the 
terminally  ill  that  offers  an  alternative  to 
traditional  therapeutic  treatment  which 
niay  no  longer  be  appropriate  or 
desirable.  Hospice  care  is  palliative 
rather  than  curative,  generally 
emphasizing  home  care  rather  than 
institutional  care,  and  treating  the 
social,  psychological,  spiritual,  and 
physical  needs  of  the  entire  family. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  June  1,  1995. 
ADDRESSES:  Office  of  tlie  Civilian  Heaitli 
and  Medical  Program  of  the  Uniformed 
Service  (OCHAMPUS).  Program 
Development  Branch.  Aurora.  CO 
8004,5-6900. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Bennett.  Program  Dev»lopment    - 
Br.inch.  OCHAMPUS,  Aurora.  Colorado 
80045-6900.  telephone  (303) 301-1094. 
SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
93-21950.  appearing  in  the  Federal 
Register  on  September  10,  1993  (58  FR 
47692),  The  Office  of  the  Secretary  of 
Defense  published  for  public  co:nment 
a  proposed  rule  estabfishing  a  h. -spice 
benefit  under  CHAMPUS. 

Background 

The  Defense  Authorization  .^ct  for  FY 
1992-93.  Public  Law  102-190,  directed 
CHAMPUS  to  provide  hospice  care  in 
the  manner  and  under  the  conditions 
provided  in  section  1861(dd)  of  the 
Social  Security  Act  (42  U.S.C. 
1395x(dd)).  This  section  of  the  Social 
Security  Act  sets  forth  coverage/benefit 
guidelines,  along  with  certification 
criteria  for  participation  in  a  hospice 
program.  Since  it  is  Congress'  specific 
intent  to  establish  a  benefit  identical  to 
that  of  Medicare.  CHAMPUS  has 
adopted  the  provisions  currently  set  out 
in  Medicare's  hospice  cove^age^enefit 
guidelines,  reimbursement 
methodologies  (including  national 
hospice  rates  and  wage  indices),  and 
certification  criteria  for  participation  in 
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the  hospice  program  (42  CFR  Part  418, 
Hospice  Care). 

Under  these  provisions  CHAMPUS 
will  provide  palliative  care  to 
individuals  with  prognoses  of  less  than 
6  months  to  live  if  the  illness  runs  its 
normal  course.  The  benefit  is  based 
upon  a  patient  and  family-centered 


model  where  the  views  of  the  patient 
and  family  or  h°iends  figure 
predominantly  in  the  care  decisions. 
This  type  of  care  emphasizes  supportive 
services,  such  as  pain  control  and  home 
care,  rather  than  cure-oriented  services 
provided  in  institutions  that  are 


otherwise  the  primary  focus  under 
CHAMPUS. 

CHAMPUS  will  use  the  following 
national  Medicare  hospice  rates  for 
services  provided  on  or  after  October  1, 
1994.  through  September  30,  1995, 
along  with  the  wage  and  nonwage 
components  of  each: 


National 
rate 

Wage  conrv 
ponent 

Nonwage 
component 

Routine  Home  Care  

$90.51 

528.30 

93  63 

402.67 

S62  19 

362  99 

50.68 

257  75 

$28  32 

Continuous  Home  Care  „ 

16531 

Inpatient  Resp<te  ;. 

42  95 

GeneraJ  Inpatient 

144  92 

The  rates  are  based  on  a  cost-related 
prospective  payment  method  subject  to 
a  "cap"  amount  and  will  be  adjusted 
annually  by  the  Medicare  hospital 
market  basket  inflation  factor  for 
services  rendered  on  or  after  October  1 
of  each  fiscal  year.  These  national 
payment  rates  will  be  adjusted  for 
regional  wage  differences  by  using 
appropriate  Medicare  area  wage  mdices. 
The  hospice  will  be  reimbursed  for  an 
amount  applicable  to  the  type  and 
intensity  of  the  services  furnished  to  the 
beneficiary  on  a  particular  day.  The 
Medicare  statutory  cap  amount  for  the 
cap  yeai  ending  October  31. 1994.  is 
$12,846.  Annual  adjustments  to  the  cap 
amount  will  be  the  same  as  Medicare. 

Hospice  care  is  viewed  as  the  most 
cost-effective  form  of  treatment  for  the 
terminally  ill.  The  benefit  lowers  costs 
by  reducing  or  eliminating  inpatient 
days,  unnecessary  tests,  and  expensive 
curative  therapies.  The  national  rate 
system  is  designed  to  reimburse  the 
hospice  for  the  costs  of  all  covered 
services  related  to  the  treatment  of  the 
beneficiary's  terminal  illness,  including 
the  administrative  and  general 
supervisory  activities  performed  by 
physicians  who  are  employees  of,  or 
working  under  arrangements  made  with. 
the  hospice. 

Review  of  Comments 

As  a  result  of  the  publication  of  the 
proposed  rule,  the  following  comments 
were  received  from  interested 
associations  and  agencies. 

Comment  1 .  One  commentor  felt  that 
it  would  be  unfair  for  OCHAMPUS  to 
apply  Medicare  aggregate 
reimbursement  limitations  to  individual 
hospices  since  the  CHAMPUS 
beneficiary  population  is  only  a  fraction 
of  the  Medicare  population.  It  was  their 
contention  that  the  volume  of  Medicare 
patients  is  sufficiently  large  to  allow  for 
the  development  of  average  inpatient 
stay,  and  average  cost  per  patient, 
whereas  the  volume  of  CHAMPUS 


patients  in  any  one  hospice  would  be  so 
small  as  to  potentially  result  in  a 
skewed  average;  e.g.,  a  hospice  may 
have  a  small  percentage  of  CHAMPUS 
patients  who  either  have  longer  lengths 
of  stay  or  require  substantial  amounts  of 
inpatient  care. 

As  was  previously  stated,  it  was 
Congress'  intent  for  CHAMPUS  to 
provide  hospice  care  in  the  manner  and 
under  the  conditions  provided  in 
section  1861(dd)  of  the  Social  Security 
Act  (42  U.S.C.  1395x{dd)).  Paragraph  " 
(2)(A)(iii)  of  this  section  requires 
assurance  that  the  aggregate  number  of 
inpatient  days  does  not  exceed  20 
percent  of  the  aggregate  number  of  days 
during  the  cap  period.  The  only 
practical  way  of  assuring  this 
requirement  is  to  incorporate  it  as  part 
of  the  overall  reimbursement 
methodology. 

The  aggregate  limitations  also  lend 
themselves  to  the  basic  hospice 
philosophy  of  emphasizing  home  care 
over  institutional  care.  The  cap  and 
inpatient  limitations  provide  a  financial 
incentive  for  home  care  delivery  under 
the  hospice  all-inclusive  prospective 
payment  system.  Elimination  of  such 
incentives  might  inadvertently  result  in 
overutilization  of  inpatient  care  (both 
respite  and  general  inpatient  care). 

There  could  also  be  the  assumption 
that  since  CHAMPUS  beneficiaries 
constitute  a  younger  population,  their 
hospice  care  would  be  more  conducive 
to  a  non-institutional  setting  (home 
health  care  setting)  than  the  traditional 
Medicare  population.  Factors  such  as 
patient  mobility  and  availability  of 
family/care-givers  would  facilitate 
treatment  in  the  home  setting,  thus 
reducing  total  expenditures  and 
inpatient  days  for  CHAMPUS 
beneficiaries. 

Although  the  commenter's 
assumption  that  the  vast  majority  of 
individual  hospices  will  service  only  a 
very  small  number  of  CHAMPUS 
beneficiaries  may  be  valid,  there  may  be 


those  with  significant  volumes  due  to 
the  concentration  of  military  personnel 
in  select  geographic  locations.  These 
programs  may  provide  care  for  the  vast 
majority  of  CHAMPUS  beneficiaries 
electing  hospice  care. 

Comment  2.  As  part  of  the  previous 
comment,  it  was  recommended  that  the 
proposed  CHAMPUS  regulation,  section 
199.14,  paragraph  (g)(5)(D)(ii),  be 
modified  to  make  it  clear  that  inpatient 
days  in  excess  of  the  80-20  rule  be  paid 
as  routine  home  care  days  when 
calculating  the  amount  refunded  to 
CHAMPUS. 

Procedural  guidelines  have  been 
incorporated  under  section  199.14, 
paragraph  (g)(4)  describing  the 
calculation  of  amounts  in  excess  of  the 
inpatient  limitation  which  must  be 
refunded  to  CHAMPUS.  Paragraph 
(g)(4)(i)(C)  of  this  section  specifies  that 
the  actual  inpatient  days  in  excess  of  the 
limitation  (20  percent  of  the  aggregate 
inpatient  days)  will  be  paid  at  the 
routine  home  rate  when  calculating  the 
amount  refunded  to  CHAMPUS. 

Comment  3.  One  commentor  felt  that 
CHAMPUS  should  not  require  hospice 
programs  to  collect  copayments  for 
outpatient  drugs/biologicals  and  respite 
care  since  their  collection  was  optional 
under  Medicare  and  would  impose  an 
undue  administration  burden  on  those 
hospice  programs  which  do  not 
currently  have  a  billing  system  in  place 
for  copayments. 

Section  199.14,  paragraph  (g)(8)  has 
been  revised  to  make  the  collection  of 
cost-shares  of  outpatient  drugs/ 
biologicals  and  respite  care  option 
under  CHAMPUS. 

Comment  4.  Several  commentors 
questioned  the  accuracy  of  the 
calculations  in  Table  IV  of  the 
Supplementary  Information  section  of 
the  rule. 

There  was  a  transposition  error  in  the 
example.  The  adjusted  wage  component 
of  $58.91  calculated  in  the  first  line  of 
the  table  should  have  been  added  to  the 


nonwage  component  of  $39.50  to  arrive 
at  the  adjusted  rate  of  $98.41.  The 
adjusted  rate  should  then  have  been 
divided  by  .95  to  figure  the  rate  for 
inpatient  respite  care  including  the 
coinsurance  ($103.59)  and  multiplied  by 
.05  to  arrive  at  a  cost-share  of  $5.18. 

Comment  5.  Several  commenters  felt 
that  the  combining  of  core  service  and 
24-hour  availability  requirements 
caused  confusion  and  led  to  the 
interpretation  tliiat  drugs  and 
biologicals,  as  non-core  service,  did  not 
have  to  be  routinely  available  on  a  24- 
hour  basis. 

The  core  servioe  and  24-hour 
availability  requirements  have  been 
separated  in  order  to  alleviate  the 
apparent  confusion  over  drugs  and 
biological.s.  RefeHo  section  199.4 
paragraphs  (e)(10)(ii)  through  (iv)  for 
revisions. 

Comment  6.  O^  commentor  pointed 
oiit  the  draft  CIUMPUS  regulatory 
language  does  not  say  exactly  what  the 
Medicare  regulatitins  do  concerning 
core  services,  substantially  all  of  which 
must  be  rout  inel; 'provided  by 
i:j:iplGyees  of  the  hospice,  and  those 
services  the  hospiCe  must  make 
routinely  availah  e  on  a  24-hour  basis 
The  commentor  ^It  that  the.se  subtle 
di^Uinctions/diffelrencgs  might  cause 
cc'ifusion  and  differing  interpretations. 

Section  109.4,  paragraphs  (e](l9)(ii) 
and  (iv)  have  beeh  revised  to  reflect 
current  Medicare  language  regarding 
core  service  and  24-hour  availability 
requirements.       j 

Com.meni  7.  Sejiiera!  commentors 
indicated  that  sedijon  199.4,  paragraphs 
(e)(19){:v)  and  (v)]B)(1)  of  the  proposed 
rule  did  not  say  tRpt  the  benefit  periods 
may  be  elected  separately  at  different 
times  as  specifieq  In  the  Medicare 
hospice  regulations.  It  was 
recommended  that  language  be  added  to 
the  referenced  sections  to  clarify  that 
breaks  between  benefit  periods  will  also 
be  allowed  under  CHAMPUS. 

Section  199.4,  p.aragraph 
(e)(lS)(vi)(B)(J)  has  been  revised  to 
indicate  that  periods  of  care  may  be 
elec:ted  separately  at  different  times. 

Comment  8.  Onp  commentor 
expressed  concern  that  the  preamble 
language,  as  well  ^s  the  proposed 
regulator)'  language,  left  uncertainty 
regarding  whether  OCHAMPUS  will 
adopt  fiiture  changes  to  the  Medicare 
hospice  benefit  foJ  its  own  CHAMPUS 
benefit  so  that  the  two  benefits  remain 
neariy  identical.  It  was  felt  that  a 
divergence  in  standards  between  the 
two  programs  could  cause  confusion 
and  adversriy  affect  a  hospice's  ability 
to  serve  CHAMPUS  patients. 

It  is  OCHAMPUS'  intent  to  maintain 
a  hospice  benefit  similar  to,  if  not 


identical  to,  that  of  Medicare.  This 
includes  the  adoption  of  all  future 
changes  in  the  Medicare  hospice 
conditions  of  participation. 

Comment  9.  One  commentor  felt  that 
it  was  important  that  OCHAMPUS 
confirm  that  it  intends  to  use  the  most 
current  Medicare  rates  to  reimburse 
hospices  for  services  provided  to 
CHAMPUS  beneficiaries  and  to  adopt 
changes  in  the  Medicare  reimbursement 
methodology  as  they  ofxur;  e.g.. 
Medicare's  adoption  of  an  updated, 
more  accurate  wage  index.  The 
commentor  recommended  that 
regulatory  language  be  added  to  section 
199.14.  paragraph  (g)  confirming 
CHAMPUS'  intent  to  adopt  future 
changes  in  the  Medicare  reimbursement 
methodology. 

H  is  CHAMPUS'  intent  to  use  the  most 
current  Medicare  rates  to  reimburse 
hospices  for  services  to  CHAMPUS 
beneficiaries  and  to  adopt  ail  changes  to 
the  Medicare  reimbu.'^pment 
methodology  as  they  o<;cur.  Regulatory 
language  has  been  added  to  setiion 
199.14  confirming  CHAMPUS'  intention 
of  adopting  future  changss  in  the 
Medicare  reimbursement  methodology 
(refer  to  .section  199.14.  paragraph 
(g!(2)),  ^    ' 

Comment  10.  Several  commentors  felt 
there  was  an  inconsisten<:y  between  the 
preamble  and  proposed  regulatory 
language  regarding  the  patient's  initial 
certification.  It  was  pointed  out  that 
while  section  190.4,  paragraph 
(e)(19)tv){A)  requires  the  patient's  initial 
certification  to  be  provided  in  writing 
by  the  patient's  attending  physician  (if 
there  is  one)  one/ the  hospice  medical 
director  or  a  physician  member  of  the 
hospice  interdisciplinar>-  group,  the 
preamble  indicated  that  written 
certification  must  be  provided  in 
writing  by  the  attending  physician  and/ 
or  the  hospice  medical  di.-ector  or  a 
physician  member  of  the  hospice 
interdisciplinary  group.  The  commentor 
felt  that  the  use  of  "and/or"  incorrectly 
suggested  that  either  the  nttending 
physician  or  ''le  medical  director's 
ce.-lificatioii  is  sufficient  for  the  initial 
certification. 

The  patient's  initial  9C-day 
certification  must  be  provided  in 
writing  by  both  the  patient's  attending 
physician  (if  there  is  one)  and  the 
hospice  medical  director  or  physician 
member  of  the  hospice  interdisciplinary- 
group.  For  subsequent  periods  the  only 
requirement  is  certification  by  the 
medical  direclor  of  the  hospice  or  the 
physician  member  of  the  hospice 
interdisciplinary  group. 

Comment  1  J.  One  commentor 
recommended  that  the  definition  of 
hospice  care  at  §  199.2,  paragraph  (b) 


and  at  §  199.4.  paragraph  (e)(19)  be 

amended  to  add  "palliative  care"  to  the 

sentence:  "This  type  of  care  emphasizes 

[palliative  carel  and  supportive  service 
•  •  »  •• 

The  re<:ommendation  has  been 
adopted  and  incorporated  into  the  final 
rule. 

Comment  12.  Several  commentors 
recommended  that  t.he  term  "nursing 
home"  be  changed  to  Medicaidcertified 
nursing  facility  in  §  199.4,  paragraph 
(e)(19)(i)(H). 

The  commentors'  recommendation 
was  adopted  and  incorporated  into  the 
final  rule. 

Comment  13.  One  commentor  felt  that 
a  cross-reference  to  the  Medicare  home 
health  agency  conditions  of 
participation,  42  CFR  484.36,  would  be 
helpful  in  defining  the  tenn  "qualified" 
aides  in  §  199.4.  paragraph  (e)(19)(i)(E). 
A  cross-reference  has  been  provided 
in  a  note  following  §  199.4.  paragraph 
(e)(19)(i)(E)  which  will  help  in  defining 
the  term  "qualified"  home  health  aide. 

Comment  14  One  commentor  felt  that 
the  la.st  sentence  in  proposed  §  l'J9.4, 
paragraph  (e)(19)(i){F)  was  not  necessary 
and  would  only  cau.se  confu.sion  since 
each  of  the  covered  services  enumerated 
in  §  199.4,  paragraphs  (e)(19)(i)  (A)-(H) 
are  covered  only  if  the  service  or  item 
is  included  in  the  patient's  plan  of  rare. 

The  last  sentence  has  been  deleted 
from  the  final  rule. 

Comment  15.  One  commentor  pointed 
out  that  Medicare  policy  defines 
"terminal"  as  six  months  or  less  if  the 
disea.se  runs  its  normal  course. 

The  definition  of  "terminal  "  has  been 
expanded  wherever  cited  in  the  final 
regulation. 

Comment  16.  One  commentor 
recommended  tliat  the  requirement  that 
the  hospice  must  maintain  professional 
management  of  the  patient  at  all  timt^s 
be  expanded  to  include  "and  in  all 
settings." 

The  recommendation  was  adopted 
and  incorporated  into  the  final  rule. 

Comment  17.  One  commentor  wanted 
clarification  regardinj'  the  word 
"participating"  in  §  199.4.  pan-.j-aph 
(e)(19)(i)(H). 

A  hospice  program  must  be  Medicare 
approved  (i.e..  a  state  agencv  must 
certify  to  the  Department  of  Health  and 
Human  Services  that  a  hospice  meets 
the  conditions  of  participation 
established  in  42  CFR  Part  418— 
Hospice  Care)  in  order  to  participate  in 
the  CHAMPUS  program.  The  hosj)ir.e 
will  only  be  allowed  to  participate 
(enter  into  a  participation  agreement 
with  CHAMPUS)  if  there  is  proof  that  it 
is  a  Medicare  approved  facility.  Respite 
care  is  the  only  type  of  inpatient  care 
that  may  be  provided  in  a  nursing 
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facility  (formally  known  as  an 
intermediate  care  facility — ICF).  A 
nursing  facility  must  be  certified  by  a 
state  Medicaid  agency  as  well  as  meet 
the  conditions  for  participation  under 
42  CFR  418.100  in  order  to  participate 
in  CHAMPUS. 

Comment  18.  One  commentor  pointed 
out  that  CHAMPUS'  requirement  that 
short-term  inpatient  care  be  provided  in 
Medicare  participating  facilities 
precludes/prohibits  the  coverage  of 
inpatient  care  in  VA  hospitals. 

Hospice  care  will  not  be  allowed  in 
VA  hospitals  under  the  provisions  of 
this  rule. 

Comment  19.  One  commenter  wanted 
to  know  if  CHAMPUS  intended  to  use 
the  Health  Care  Financing 
Administration's  (HCFA)  wage  index 
adjustments  for  hospice  reimbursement. 

Yes,  CHAMPUS  intends  to  use 
HCFA's  wage  index  adjustments  for 
hospice  reimbursement.  These  wage 
indices  have  been  in  use  since  the 
inception  of  the  Medicare  hospice 
benefit  in  1983,  and  are  different  than 
those  used  in  calculation  of  CHAMPUS 
DRGs  and  mental  health  per  diems. 

Comment  20.  Several  editorial 
comments  were  received  from  one  of 
CKi\MPUS'  administrative  agencies. 

All  of  these  comments  were  adopted 
and  incorporated  into  the  final  rule. 

Summary  of  Regulatory  Modifications 

The  following  modifications  were 
made  as  a  result  of  suggestions  received 
during  the  public  comment  period: 

(1)  The  core  services  and  24-hour 
availability  requirements  were  separated 
out  as  distinct  provisions: 

(2)  the  collection  of  cost-shares  by 
individual  hospices  for  outpatient 
drugs/biologicals  and  respite  care  was 
made  optional  under  CHAMPUS;  (3) 
regulatory  language  was  added 
confirming  CHAMPUS's  intention  of 
adopting  future  changes  in  Medicare 
reimbursement  methodology;  (4) 
procedures  were  added  for  changes  in 
designation  of  hospice  programs;  (5) 
exceptions  were  provided  for  waiver  of 
payment  of  other  basic  program  services 
related  to  treatment  of  terminal  illness; 
(6)  a  note  was  added  regarding  the 
information  required  on  the  treatment 
plan;  and  (7)  payment  provisions  were 
modified  to  allow  100  percent  payment 
of  CHAMPUS  allowed  charges  for 
hospice  physicians  providing  direct 
patient  care. 

Provider  Notification 

The  CHAMPUS  contractors  will  be 
sending  out  letters  along  with 
CHAMPUS  participation  agreements,  on 
a  one  time  basis,  to  all  hospice  programs 
certified  to  participate  in  Medicare 


within  their  jurisdictional  areas.  The 
letters  will  provide  information 
regarding  the  new  hospice  benefit  and 
encourage  participation  under 
CHAMPUS.  A  hospice  program  will  be 
certified  based  solely  on  its  appearance 
on  a  current  Medicare  listing.  No 
additional  information  will  be  required 
except  for  the  signed  CHAMPUS 
participation  agreement  which 
accompanied  the  notification  letter. 
Thereafter,  hospice  programs  will  have 
to  contact  the  CHAMPUS  contractor 
responsible  for  claims  processing  within 
their  geographical  area  for  certification 
under  CHAMPUS.  The  hospice  will 
have  to  provide  documentation  that  it  is 
certified  to  participate  in  Medicare  (i.e., 
it  meets  all  Medicare  conditions  of 
participation  (42  CFR  Part  418)  relative 
to  CHAMPUS  beneficiaries)  and  that  it 
and  its  employees  are  licensed  in 
accordance  with  applicable  Federal. 
State  and  local  laws  and  regulations. 
The  hospice  will  be  provided  with  a 
participation  agreement  for  signature  if 
the  above  requirements  are  met.  An 
agreement  with  a  hospice  is  not  time- 
limited  and  has  no  fixed  expiration 
date.  The  agreement  remains  in  effect 
until  such  time  as  there  is  a  voluntary 
or  involuntary  termination. 

Regulatory  Procedures 

Executive  Order  12866  requires  that  a 
regulatory  impact  analysis  be  performed 
on  any  significant  action.  A  "significant 
action"  is  defined  as  one  which  would 
result  in  an  annual  effect  on  the  national 
economy  of  $100  million  or  more,  or 
which  would  have  other  substantial 
impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  final  rule  is  not  a  major  rule 
under  Executive  Order  12866.  The 
changes  set  forth  in  this  final  rule  are 
minor  revisions  to  existing  regulation. 
The  changes  made  in  this  final  rule 
involve  an  expansion  of  CHAMPUS 
benefits.  In  addition,  this  final  rule  will 
have  minor  impact  and  will  not 
significantly  affect  a  substantial  number 
of  small  entities.  In  light  of  the  above, 
no  regulatory  impact  analysis  is 
required. 

We  certify  that  this  final  rule  has  been 
reviewed  under  the  provisions  of  the 
October  23, 1991.  Executive  Order  on 
Civil  Justice  Reform.  This  final  rule 
meets  all  applicable  standards  provided 
in  that  executive  order. 


This  rule  does  impose  minimal 
information  collection  requirements  to 
include  the  following:  (1)  Total  number 
of  CHAMPUS  inpatient  hospice  days; 
(2)  total  number  of  CHAMPUS  hospice 
days  (both  inpatient  and  home  care);  (3) 
total  number  of  CHAMPUS  beneficiaries 
electing  hospice  care;  (4)  total 
reimbursement  for  CHAMPUS  inpatient 
care;  and  (5)  total  reimbursement  for  ail 
CHAMPUS  hospice  care  (both  inpatient 
and  home  care). 

The  fact  that  all  CHAMPUS-approved 
hospice  programs  are  subject  to 
Medicare  reporting  requirements  (i.e.. 
they  must  be  Medicare  certified  in  order 
to  receive  CHAMPUS  reimbursement), 
will  tend  to  minimize  the  administrative 
burden  imposed  by  this  rule.  The 
hospice  will  already  have  an  established 
data  collection  system  in  place  for 
developing  these  annual  reports. 
Overall,  resource  allocation 
(administrative  time)  will  be  minimal 
since  the  number  of  CHAMPUS  hospice 
beneficiaries  would  be 
disproportionately  low  compared  to  the 
number  of  Medicare  patients.  In  other 
words,  since  the  facility  already  has  to 
collect,  arrange,  and  submit  the  data  on 
a  majority  of  its  patients,  the 
administrative  costs  and/or  burden  of 
reporting  CHAMPUS  hospice  patients 
would  be  minimal.  The  hospice  would 
have  to  expand  only  the  data  collection 
parameters  (data  on  CHAMPUS 
beneficiaries)  in  order  to  meet  the 
requirements  under  this  rule. 

The  rule  represents  an  expansion  of 
benefits  under  the  CHAMPUS  program, 
resulting  in  certification  of  a  new 
provider  category  (hospice).  Although 
hospice  programs  are  accustomed  to  the 
proposed  reporting  requirements  and 
woujd  not  view  this  as  an 
administrative  intrusion,  the  final  rule 
has  been  prepared  for  review  by  the 
Executive  Office  of  Management  and 
Budget  under  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  handicapped,  health 
insurance,  and  military  personnel. 

Accordingly,  32  CFR  part  199,  is 
amended  as  follows: 

PART  199— CIVILIAN  HEALTH  AND 
MEDICAL  PROGRAM  OF  THE 
UNIFORMED  SERVICES  (CHAMPUS) 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  1079. 
1086. 

2.  Section  199.2(b)  is  amended  by 
adding  a  definition  for  "hospice  care" 
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and  "respite  care"  in  alphabetical  order 
to  read  as  follows: 

§199.2    Definitions. 

*         *         *      I  ♦         • 

(b)*  •  *       ' 

Hospice  care.  Hospice  care  is  a 
program  which  provides  an  integrated 
set  of  services  and  supplies  designed  to 
care  for  the  terrainally  ill.  This  type  of 
care  emphasizes  palliative  care  and 
supportive  services,  such  as  pain 
control  and  home  care,  rather  than  cure- 
oriented  services  provided  in 
institutions  that  are  otherwise  the 
primary  focus  under  CHAMPUS.  The 
benefit  provides  coverage  for  a  humane 
and  sensible  approach  to  care  during  the 
last  days  of  life  for  some  terminally  ill 
patients. 

•  •        *        »        « 

Bespite  care.  Respite  care  is  short- 
term  care  for  a  patient  in  order  to 
provide  rest  and  change  for  those  who 
have  been  caring  for  the  patient  at 
home,  usually  the  patient's  family. 
»        *         *        »        « 

3.  Section  199.4  is  amended  by 
adding  new  paragraph  (e)(19)  to  read  as 
follows: 

§  199.4    Basic  program  t>enefits. 

*  •         •         »         . 

(19)  Hospice  care.  Hospice  care  is  a 
program  which  provides  an  integrated 
set  of  services  and  supplies  designed  to 
care  for  the  terminally  ill.  This  type  of 
care  emphasizes  palliative  care  and 
supportive  services,  such  as  pain 
control  and  home  care,  rather  than  cure- 
oriented  services  provided  in 
institutions  that  are  otherwise  the 
primary  focus  under  CHAMPUS.  The 
benefit  provides  coverage  for  a  humane 
and  sensible  approach  to  care  during  the 
la.st  days  of  life  for  some  terminally  ill 
patients. 

(i)  Benefit  coverage.  CHAMPUS 
beneficiaries  who  are  terminally  ill  (that 
is.  a  life  expectancy  of  six  months  or 
less  if  the  disease  runs  its  normal 
course)  will  be  eligible  for  the  following 
services  and  supplies  in  lieu  of  most 
other  CHAMPUS  benefits: 

(A)  Physician  services. 

(B)  Nursing  care  provided  by  or  under 
the  supervision  of  a  registered 
professional  nurse. 

(C)  Medical  social  services  provided 
by  a  social  worker  who  has  at  least  a 
bachelor's  degree  from  a  school 
accredited  or  approved  by  the  Council 
on  Social  Work  Education,  and  who  is 
working  under  the  direction  of  a 
physician.  Medical  social  ser\'ices 
include,  but  are  n9t  limited  to  the 
following: 


(I)  Assessment  of  social  and 
emotional  factors  related  to  the 
beneficiary's  illness,  need  for  care, 
response  to  treatment,  and  adjustment 
to  care. 

[2]  Assessment  of  the  relationship  of 
the  beneficiary's  medical  and  nursing 
requirements  to  the  individual's  home 
situation,  financial  resources,  and 
availability  of  community  resources. 

(5)  Appropriate  action  to  obtain 
available  community  resources  to  assist 
in  resolving  the  beneficiary's  problem. 

(4)  Counseling  services  that  are 
required  by  the  beneficiary. 

(D)  Counseling  services  provided  to 
the  terminally  ill  individual  and  the 
family  member  or  other  persons  caring 
for  the  individual  at  home.  Counseling, 
including  dietary  counseling,  may  be 
provided  both  for  the  purpose  of 
training  the  individual's  family  or  other 
care-giver  to  provide  care,  and  for  the 
purpose  of  helping  the  individual  and 
those  caring  for  him  or  her  to  adjust  to 
the  individual's  approaching  death. 
Bereavement  counseling,  which  consists 
of  counseling  services  provided  to  the 
individual's  family  after  the  individual's 
death,  is  a  required  hospice  service  but 
it  is  not  reimbursable. 

(E)  Home  health  aide  services 
furnished  by  qualified  aides  and 
homemaker  services.  Home  health  aides 
may  provide  personal  care  services. 
Aides  also  may  perform  household 
services  to  maintain  a  safe  and  sanitary 
environment  in  areas  of  the  home  used 
by  the  patient.  Examples  of  such 
services  are  changing  the  bed  or  light 
cleaning  and  laundering  essential  to  the 
comfort  and  cleanliness  of  the  patient. 
Aide  ser\'ices  fnijst  be  provided  under 
the  general  super^on  of  a  registered 
nurse.  Homemaker  sendees  may  include 
assistance  in  personal  care,  maintenance 
of  a  safe  and  healthy  environment,  and 
services  to  enable  the  individual  to 
carr>'  out  the  plan  of  care.  Qualifications 
for  home  health  aides  can  be  found  in 
42  CFR  484.36. 

(F)  Medical  appliances  and  supplies, 
including  drugs  and  biologicals.  Only 
drugs  that  are  used  primarily  for  the 
relief  of  pain  and  symptom  control 
related  to  the  individual's  terminal 
illness  are  covered.  Appliances  may 
include  covered  durable  medical 
equipment,  as  well  as  other  self-help 
and  personal  comfort  items  related  to 
the  palliation  or  management  of  the 
patient's  condition  while  he  or  she  is 
under  hospice  care.  Equipment  is 
provided  by  the  hospice  for  use  in  the 
beneficiary's  home  while  he  or  she  is 
under  hospice  care.  Medical  supplies 
include  those  that  are  part  of  the  written 
plan  of  care.  Medical  appliances  and 


supplies  are  included  within  the 
hospice  all-inclusive  rates. 

(G)  Physical  therapy,  occupational 
therapy  and  speech-language  pathology 
services  provided  for  purposes  of 
symptom  control  or  to  enable  the 
individual  to  maintain  activities  of  daily 
living  and  basic  functional  skills. 

(H)  Short-term  inpatient  care 
provided  in  a  Medicare  participating 
hospice  inpatient  unit,  or  a  Medicare 
participating  hospital,  skilled  nursing 
facility  (SNF)  or.  in  the  case  of  respite 
care,  a  Medicaid-certified  nursing 
facility  that  additionally  meets  the 
special  hospice  standards  regarding 
staffing  and  patient  areas.  Services 
provided  in  an  inpatient  setting  must 
conform  to  the  written  plan  of  care. 
Inpatient  care  may  be  required  for 
procedures  necessary  for  pain  control  or 
acute  or  chronic  symptom  management. 
Inpatient  care  may  also  be  furnished  to 
provide  respite  for  the  individual's 
family  or  other  persons  caring  for  the 
individual  at  home.  Respite  care  is  the 
only  type  of  inpatient  care  that  may  be 
provided  in  a  Medicaid-certified 
nursing  facility.  The  limitations  on 
custodial  care  and  personal  comfort 
items  applicable  to  other  CHAMPUS 
services  are  not  applicable  to  hospice 
care. 

(ii)  Core  sen'ices.  The  hospice  must 
ensure  that  substantially  all  core 
services  are  routinely  provided  directly 
by  hospice  employees;  i.e.,  physician 
services,  nursing  care,  medical  social 
ser\-ices.  and  counseling  for  individuals 
and  care  givers.  Refer  to  paragraphs 
(e)(19)(i)(A).  (e)(19)(i)(B).  (e)(19)(i)(C), 
and  (e)(19)(i)(D)  of  this  section. 

(iii)  Non-core  sen'ices.  While  non- 
core  services  (i.e..  home  health  aide 
services,  medical  appliances  and 
supplies,  drugs  and  biologicals.  physical 
therapy,  occupational  therapy,  speech- 
language  pathology  and  short-term 
inpatient  care)  may  be  provided  under 
arrangements  with  other  agencies  or 
organizations,  the  hospice  must 
maintain  professional  management  of 
the  patient  at  all  times  and  in  all 
settings.  Refer  to  paragraphs 
(e)(19)(i)(E),  (e)(19)(i)(F),  (e)(19)(i)(G). 
and  (e)(19)(i)(H)  of  this  section. 

(iv)  Availability  of  sen-ices.  The 
hospice  must  make  nursing  ser\'ices, 
physician  services,  and  drugs  and 
biologicals  routinely  available  on  a  24- 
hour  basis.  All  other  covered  ser\'ices 
must  be  made  available  on  a  24-hour 
basis  to  the  extent  necessary  to  meet  the 
needs  of  individuals  for  care  that  is 
reasonable  and  necessar)'  for  the 
palliation  and  management  of  the 
terminal  illness  and  related  condition. 
The.se  services  must  be  provided  in  a 
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manner  consistent  with  accepted 
standards  of  practice. 

(v)  Periods  of  care.  Hospice  care  is 
divided  into  distinct  periods/epi.sodes 
of  care.  The  terminally  ill  beneficiary 
may  elect  to  receive  hospice  benefits  for 
an  initial  period  of  90  days,  a 
subsequent  period  of  90  days,  a  second 
subsequent  period  of  30  days,  and  a 
final  period  of  unlimited  duration. 

(vi)  Conditions  for  coverage.  The 
CHAMPUS  beneficiary  must  meet  the 
following  conditions/criteria  in  order  to 
be  eligible  for  the  hospice  benefits  and 
services  referenced  in  paragraph 
(e)(19)(i)  of  this  section. 

(A)  There  must  be  written 
certification  in  the  medical  record  that 
the  CHAMPUS  beneficiary  is  terminally 
ill  with  a  life  expectancy  of  six  months 
or  less  if  the  terminal  illness  runs  its 
normal  course. 

(I)  Timing  of  certification.  The 
hospice  must  obtain  written 
certiHcation  of  terminal  illness  for  each 
of  the  election  periods  described  in 
paragraph  (e)(19(vi)(B)  of  this  section, 
even  if  a  single  election  continues  in 
effect  for  two,  three  or  four  periods. 

(/')  Basic  requirement.  Except  as 
provided  in  paragraph  (e){19(vi)(A)(JX'0 
of  this  section  the  hospice  must  obtain 
the  written  certification  no  later  than 
two  calendar  days  after  the  period 
begins. 

00  Exception.  For  the  initial  90-day 
period,  if  the  hospice  cannot  obtain  the 
written  certifications  within  two 
calendar  days,  it  must  obtain  oral 
certifications  within  two  calendar  days, 
and  written  certifications  no  later  than 
eight  calendar  days  after  the  period 
begins. 

[2]  Sources  of  certification.  Physician 
certification  is  required  for  both  initial 
and  subsequent  election  periods. 

(y)  For  the  initial  90-day  period,  the 
hospice  must  obtain  written 
certification  statements  (and  oral 
certification  statements  if  required 
under  paragraph  (e)(19(vi)(A)(jV/y;)  of 
this  section)  from: 

(A)  The  individual's  attending 
physician  if  the  individual  has  an 
attending  physician;  and 

[B]  The  medical  director  of  the 
hospice  or  the  physician  member  of  the 
hospice  interdisciplinary  group. 

(//)  For  subsequent  periods,  the  only 
requirement  is  certification  by  one  of 
the  physicians  listed  in  paragraph 
(e)(19)(vi)(A)(2JW(B)  of  this  section. 

(B)  The  terminally  ill  beneficiary  must 
elect  to  receive  hospice  care  for  each 
specified  period  of  time;  i.e.,  the  two  90- 
day  periods,  a  subsequent  30-day 
period,  and  a  final  period  of  anlimited 
duration.  If  the  individual  is  found  to  be 
i..«;utally  incompetent,  his  or  her 


representative  may  file  the  election 
statement.  Representative  means  an 
individual  who  has  been  authorized 
under  State  law  to  terminate  medical 
care  or  to  elect  or  revoke  the  election  of 
hospice  care  on  behalf  of  a  terminally  ill 
individual  who  is  found  to  be  mentally 
incompetent. 

(J)  The  episodes  of  care  must  be  used 
consecutively;  i.e.,  the  two  90-day 
periods  first,  then  the  30-day  period, 
followed  by  the  final  period.  The 
periods  of  care  may  be  elected 
separately  at  different  times. 

(2)  The  initial  election  will  continue 
through  subsequent  election  periods 
without  a  break  in  care  as  long  as  the 
individual  remains  in  the  care  of  the 
hospice  and  does  not  revoke  the 
election. 

{3)  The  effective  date  of  the  election 
may  begin  on  the  first  day  of  hospice 
care  or  any  subsequent  day  of  care,  but 
the  effective  date  cannot  be  made  prior 
to  the  date  that  the  election  was  made. 

[4]  The  beneficiary  or  representative 
may  revoke  a  hospice  election  at  any 
time,  but  in  doing  so,  the  remaining 
days  of  that  particular  election  period 
are  forfeited  and  standard  CHAMPUS 
coverage  resumes.  To  revoke  the 
hospice  benefit,  the  beneficiary  or 
representative  must  file  a  signed 
statement  of  revocation  with  the 
hospice.  The  statement  must  provide 
the  date  that  the  revocation  is  to  be 
effective.  An  individual  or 
representative  may  not  designate  an 
effective  date  earlier  than  the  date  that 
the  revocation  is  made. 

(5)  If  an  election  of  hospice  benefits 
has  been  revoked,  the  individual,  or  his 
or  her  representative  may  at  any  time 
file  a  hospice  election  for  any  period  of 
time  still  available  to  the  individual,  in 
accordance  with  §  199.4(e)(19)(vi)(B). 

(6)  A  CHAMPUS  beneficiary  may 
change,  once  in  each  election  period, 
the  designation  of  the  particular  hospice 
from  which  he  or  she  elects  to  receive 
hospice  care.  To  change  the  designation 
of  hospice  programs  the  individual  or 
representative  must  file,  with  the 
hospice  from  which  care  has  been 
received  and  with  the  newly  designated 
hospice,  a  statement  that  includes  the 
following  information: 

{/)  The  name  of  the  hospice  from 
which  the  individual  has  received  care 
and  the  name  of  the  hospice  from  which 
he  or  she  plans  to  receive  care. 

(;7)  The  date  the  change  is  to  be 
effective. 

(7)  Each  hospice  will  design  and  print 
its  own  election  statement  to  include 
the  following  information: 

(/)  Identification  of  the  particular 
hospice  that  will  provide  care  to  the 
individual. 


(ii)  The  individual's  or 
representative's  acknowledgment  that 
he  or  she  has  been  given  a  full 
understanding  of  the  palliative  rather 
than  curative  nature  of  hospice  care,  as 
it  relates  to  the  individual's  terminal 
illness. 

()//■)  The  individual's  or 
representative's  acknowledgment  that 
he  or  she  understands  that  certain  other 
CHAMPUS  services  are  waived  by  the 
election. 

(iV)  The  effective  date  of  the  election. 

(v)  The  signature  of  the  individual  or 
representative,  and  the  date  signed. 

(fi)  The  hospice  must  notify  the 
CHAMPUS  contractor  of  the  initiation, 
change  or  revocation  of  any  election. 

(c)  The  beneficiary  must  waive  all 
rights  to  other  CHAMPUS  payments  for 
the  duration  of  the  election  period  for: 

(J)  Care  provided  by  any  hospice 
program  other  than  the  elected  hospice 
unless  provided  under  arrangements 
made  by  the  elected  hospice;  and 

(2)  Other  CHAMPUS  basic  program 
services/benefits  related  to  the  treatment 
of  the  terminal  illness  for  which  hospice 
care  was  elected,  or  to  a  related 
condition,  or  that  are  equivalent  to 
hospice  care,  except  for  ser\'ices 
provided  by: 

(y)  the  designated  hospice; 

(/;■)  another  hospice  under 
arrangement  made  by  the  designated 
hospice;  or 

(Hi]  an  attending  physician  who  is  not 
employed  by  or  under  contract  with  the 
hospice  program. 

[3]  Basic  CHAMPUS  coverage  will  be 
reinstated  upon  revocation  of  the 
hospice  election. 

(D)  A  written  plan  of  care  must  be 
established  by  a  member  of  the  basic 
interdisciplinary  group  assessing  the 
patient's  needs.  This  group  must  have  at 
least  one  physician,  one  registered 
professional  nurse,  one  social  worker, 
and  one  pastoral  or  other  counselor. 

(7)  In  establishing  the  initial  plan  of 
care  the  member  of  the  basic 
interdisciplinary  group  who  assesses  the 
patient's  needs  must  meet  or  call  at  least 
one  other  group  member  before  writing 
the  initial  plan  of  care. 

(2)  At  least  one  of  the  persons 
involved  in  developing  the  initial  plan 
must  be  a  nurse  or  physician. 

[3]  The  plan  must  be  established  on 
the  same  day  as  the  assessment  if  the 
day  of  assessment  is  to  be  a  covered  day 
of  hospice  care. 

[4]  "The  other  two  members  of  the 
basic  interdisciplinary  group — the 
attending  physician  and  the  medical 
director  or  physician  designee — must 
review  the  initial  plan  of  care  and 
provide  their  input  to  the  process  of 
establishing  the  plan  of  care  within  two 
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(.alcndar  days  fpliouing  the  duv  of 
assessment.  A  ijieoting  of  group 
members  is  notj required  within  this  2- 
day  period.  InpUt  may  bo  provided  by 
telephone.         ' 

(.5)  Hospice  .services  must  be 
(onsistent  with'the  plan  of  care  for 
(.ovpraoe  to  be  Extended. 

(6)  The  plan  must  be  reviewed  and 
updated,  at  inttwals  specified  in  the 
plan,  by  the  attending  physician, 
medical  direcloj-  or  physician  designee 
and  interdisciplinary  group.  The.se 
reviews  must  be  documented  in  the 
medical  record.s. 

(7)  The  hospice  must  designate  a 
regi.stered  nurse.to  coordinate  the 
implementationlof  the  plan  of  care  for 
liacli  patient. 

(fl)  The  plan  must  include  an 
a.s.sessment  of  thie  individual's  needs 
and  identification  of  the  .services, 
including  the  management  of  discomfort 
and  symptom  relief  It  must  state  in 
detail  the  scope  and  frequency  of 
services  needed  jtp  meet  the  patient's 
!ind  family's  needs. 

(E)  Com'plete  medical  re<;ords  and  all 
.supporting  documentation  must  be 
submitted  to  the  CHAMPUS  contractor 
within  30  days  of  the  date  of  its  request. 
If  records  are  not  received  within  the 
designated  time  frame,  authorization  of 
the  hospice  benefit  will  be  denied  and 
any  prior  payments  made  will  be 
recouped.  A  denial  issued  for  this 
reason  is  not  an  initial  determination 
under  section  19S,10.  and  is  not 
apoealable.  j 

fvii)  Appeal  ri^ts  under  hospict^ 
benefit.  A  beneficiary  or  provider  is 
entitled  to  appeal  rights  for  cases 
involving  a  denial  of  benefits  in 
accordance  with  the  provisions  of  this 
part  and  part  199il0. 

*       *       *       V.      * 

4.  Section  199.6  is  amended  by 
adding  new  paragraph  (bK4)(xiii')  to  read 
as  follows: 


§199.6    Autliorlzed  providers. 
*         •         * 

(b)  •   •    * 
(4)  .    .    . 

(xiii)  Hospice  p\'hgrams.  Hospice 
programs  must  be  Medicare  approved 
and  meet  ail  Medicare  conditions  of 
participation  (42  CFR  Part  418)  in 
relation  to  CHAMPUS  patients  in  order 
to  receive  payment  under  the 
CHAMPUS  program.  A  hospice  program 
may  be  found  to  be  out  of  compliance 
with  a  particular  Medicare  condition  of 
participation  and  still  participate  in  the 
CHAMPUS  a.s  long  as  the  hospice  is 
allowed  continued  participation  in 
Medicare  while  the  condition  of 
noncompliance  is  being  corrected.  The 
hospice  program  can  be  either  a  public 


agency  or  private  organization  (or  a 
subdivision  thereoQ  which: 

(A)  Is  primarily  engaged  in  providing 
the  care  and  services  described  under 
§  199.4(e)(19)  and  makes  such  services 
available  on  a  24-hour  basis.  ■ 

(B)  Provides  bereavement  counseling 
for  the  immediate  family  or  termin^iiy' 
ill  individuals. 

(C)  Provides  for  such  care  and 
services  in  individuals'  homes,  on  an 
outpatient  basis,  and  on  a  short-term 
inpatient  basis,  directly  or  under 
arrangements  made  by  the  hospice 
program,  except  that  the  agency  or 
organization  must: 

{1)  Ensure  that  substantially  all  the 
core  services  are  routinely  provided 
directly  by  hospice  employees. 

[2]  Maintain  professional  management 
responsibility  for  all  ser\'ices  which  are 
not  directly  furnished  to  the  patient, 
regardless  of  the  location  or  facility  in 
which  the  services  are  rendered. 

[3]  Provide  assurances  that  the 
aggregate  number  of  days  of  inpatient 
care  provided  in  any  12-month  period 
does  not  exceed  20  percent  of  the 
aggregate  number  of  days  of  hospice 
care  during  the  .same  period. 

(4)  Have  an  interdisciplinary-  group 
composed  of  the  following  personnel 
who  provide  the  care  and  services 
described  under  §  199.4(e)(19)  and  who 
establish  the  policies  governing  the 
provision  of  such  care/services: 

(/)  A  physician; 

(ii)  A  registered  professional  nurse; 

(///)  A  social  worker;  and 

(/V)  A  pastoral  or  other  counselor. 

(5)  Maintain  central  clinical  records 
on  all  patients. 

(6)  Utilize  volunteers. 

(7)  The  hospice  and  all  hospice 
employees  must  be  licensed  in 
accordance  with  applicable  Federal, 
State  and  local  laws  and  regulations. 

(«)  The  hospice  must  enter  into  an 
agreement  with  CHAMPUS  in  order  to 
be  qualified  to  participate  and  to  be 
eligible  for  payment  under  the  program. 
In  this  agreement  the  hospice  and 
CHAMPUS  agree  that  the  hospice  will: 

(/)  Not  charge  the  beneficiarv  or  any 
other  person  for  items  or  services  for 
which  the  beneficiary  is  entitled  to  have 
payment  made  under  the  CHAMPUS 
hospice  benefit. 

(ii)  Be  allowed  to  charge  the 
beneficiary  for  items  or  services* 
requested  by  the  beneficiary  in  addition 
to  those  that  are  covered  under  the 
CHAMPUS  hospice  benefit. 

(9)  Meet  such  other  requirements  as 
the  Secretary  of  Defense  may  find 
necessary  in  the  interest  of  the  health 
and  .safety  of  the  individuals  who  are 


provided  care  and  scrv  ices  by  such 
agency  or  organization. 
*        *        •         •        « 

5.  Section  199.14  is  amended  by 
redesignating  paragraphs  (g).  (h).  (i).  (j). 
and  (k)  as  (h).  (i).  (j).  (k).  and  (I),  adding 
new  paragraph  (g). 

§199.14    Provider  reimbursement 
methods. 


(g)  Btnmbursement  of  hospice 
programs.  Hospice  care  will  be 
reimbursed  at  one  of  four  predetermined 
national  CHAMPUS  rates  based  on  the 
type  and  intensity  of  services  furnished 
to  the  beneficiary.  A  single  rate  is 
applicable  for  each  day  of  care  e.\cept 
for  continuous  home  care  where 
payment  is  based  on  the  number  of 
hours  of  care  furnished  during  a  24-hour 
period.  These  rates  will  be  adjusted  for 
regional  differences  in  wages  using 
wage  indices  for  hospice  care. 

(1)  Xationol  hospice  rates.  CHAMPUS 
will  use  the  national  hospice  rates  for 
reimbursement  of  each  of  the  following 
levels  of  care  provided  bv  or  under 
arrangement  with  a  CHAMPUS 
approved  hospice  program: 

(i)  Routine  home  care.  The  hospice 
will  be  paid  the  routine  home  care  rate 
for  each  day  the  patient  is  at  home, 
under  the  care  of  the  hospice,  and  not 
receiving  continuous  home  care.  This 
rate  is  paid  without  regard  to  the 
volume  or  intensity  of  routine  home 
care  services  provided  on  anv  given  day 

(ii)  Continuous  home  care' The 
hospice  will  be  paid  the  continuous 
home  care  rate  when  continuous  home 
care  is  provided.  The  continuous  hoine 
care  rate  is  divided  by  24  hours  in  ordvY 
to  arrive  at  an  hourly  rate. 

(A)  A  minimum  of  8  hours  of  care 
must  be  provided  within  a  24-hour  day 
starting  and  ending  at  midnight. 

(B)  More  than  half  of  the  total  actual 
hours  being  billed  for  each  24-hour 
period  must  be  provided  hv  either  a 
registered  or  licensed  practii  al  nurse. 

(C)  Homemaker  and  home  health  aide 
se  rvices  may  be  provided  to  supplement 
the  nursing  care  to  enable  the 
beneficiary  to  remain  al  home.  - 

(D)  For  every  hour  or  part  of  an  hour 
of  continuous  care  furnished,  the  hourly 
rate  will  be  reimbursed  to  the  hospic« 
up  to  24  hours  a  day. 

liii)  Inpatient  respite  care.  The 
hospice  will  be  paid  at  the  inpatient 
resjiite  care  rate  for  each  da\  on  which 
the  beneficiary  is  in  an  approved 
inpatient  facility  and  is  re<:eiving  n^spite 
care. 

(A)  Payment  for  respite  care  may  be 
made  for  a  maximum  of  5  days  at  a  time, 
including  the  date  of  admission  but  not 
counting  the  date  of  discharge.  The 
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necessity  and  frequency  of  respite  care 
will  be  determined  by  the  hospice 
interdisciplinary  group  with  input  from 
the  patient's  attending  physician  and 
the  hospice's  medical  director. 

(B)  Payment  for  the  sixth  and  any 
subsequent  days  is  to  be  made  at  the 
routine  home  care  rate. 

(iv)  General  inpatient  care.  Payment 
at  the  inpatient  rate  will  be  made  when 
general  inpatient  care  is  provided  for 
pain  control  or  acute  or  chronic 
.symptom  management  which  cannot  be 
managed  in  other  settings.  None  of  the 
other  fixed  pa^Tnent  rates  (i.e.,  routine 
home  care)  will  be  applicable  for  a  day 
on  which  the  patient  receives  general 
inpatient  care  except  on  the  date  of 
discharge. 

(v)  Date  of  discharge.  For  the  day  of 
discharge  from  an  inpatient  unit,  the 
appropriate  home  care  rate  is  to  be  paid 
unless  the  patient  dies  as  an  inpatient. 
When  the  patient  is  discharged 
deceased,  the  inpatient  rate  (general  or 
respite)  is  to  be  paid  for  the  discharge 
date. 

(2)  Use  of  Medicare  rates.  CHAMPUS 
will  use  the  most  current  Medicare  rates 
to  reimburse  hospice  programs  for 
services  provided  to  CHAMPUS 
beneficiaries.  It  is  CHAMPUS'  intent  to 
adopt  changes  in  the  Medicare 
reimbursement  methodology  as  they 
occur;  e.g.,  Medicare's  adoption  of  an 
updated,  more  accurate  wage  index. 

(3)  Physician  reimbursement. 
Payment  is  dependent  on  the 
physician's  relationship  with  both  the 
beneficiary  and  the  hospice  program. 

(i)  Physicians  employed  by.  or 
contracted  with,  the  hospice. 

(A)  Administrative  and  supervisory 
activities  (i.e.,  establishment,  review 
and  updating  of  plans  of  care, 
supervising  care  and  services,  and 
establishing  governing  policies)  are 
included  in  the  adjusted  national 
payment  rate. 

(B)  Direct  patient  care  services  are 
paid  in  addition  to  the  adjusted  national 
payment  rate. 

[1]  Physician  services  will  be 
reimbursed  an  amount  equivalent  to  100 
percent  of  the  CHAMPUS'  allowable 
charge;  i.e..  there  will  be  no  cost-sharing 
and/or  deductibles  for  hospice 
physician  services. 

(2)  Physician  payments  will  be 
counted  toward  the  hospice  cap 
limitation. 

(ii)  Independent  attending  physician. 
Patient  care  services  rendered  by  an 
independent  attending  physician  (a 
physician  who  is  not  considered 
employed  by  or  under  contract  with  the 
hospice)  are  not  part  of  the  hospice 
benefit. 


(A)  Attending  physician  may  bill  in 
his/her  own  right. 

(B)  Services  will  be  subject  to  the 
appropriate  allowable  charge 
methodoloey. 

(C)  Reimoursement  is  not  counted 
toward  the  hospice  cap  limitation. 

(D)  Services  provided  by  an 
independent  attending  physician  must 
be  coordinated  with  any  direct  care 
services  provided  by  hospice 
physicians. 

(E)  The  hospice  must  notify  the 
CHAMPUS  contractor  of  the  name  of  the 
physician  whenever  the  attending 
physician  is  not  a  hospice  employee. 

(lii)  Voluntary  physician  sen'ices.  No 
payment  will  be  allowed  for  physician 
services  furnished  voluntarily  (both 
physicians  employed  by,  and  under 
contract  with,  the  hospice  and 
independent  attending  physicians). 
Physicians  may  not  discriminate  against 
CHAMPUS  beneficiaries;  e.g.,  designate 
all  services  rendered  to  non-CHAJvff US 
patients  as  volunteer  and  at  the  same 
time  bill  for  CHAMPUS  patients. 

(4)  Unrelated  medical  treatment.  Any 
covered  CHAMPUS  services  not  related 
to  the  treatment  of  the  terminal 
condition  for  which  hospice  care  was 
elected  will  be  paid  in  accordance  with 
standard  reimbursement  methodologies; 
i.e.,  payment  for  these  services  will  be 
subject  to  standard  deductible  and  cost- 
sharing  provisions  under  the 
CHAMPUS.  A  determination  must  be 
made  whether  or  not  services  provided 
are  related  to  the  individual's  terminal 
illness.  Many  illnesses  may  occur  when 
an  individual  is  terminally  ill  which  are 
brought  on  by  the  underlying  condition 
of  the  ill  patient.  For  example,  it  is  not 
unusual  for  a  terminally  ill  patient  to 
develop  pneumonia  or  some  other 
illness  as  a  result  of  his  or  her  weakened 
condition.  Similarly,  the  setting  of 
bones  after  fractures  occur  in  a  bone 
cancer  patient  would  be  treatment  of  a 
related  condition.  Thus,  if  the  treatment 
or  control  of  an  upper  respiratory  tract 
infection  is  due  to  the  weakened  state  of 
the  terminal  patient,  it  will  be 
considered  a  related  condition,  and  as 
such,  will  be  included  in  the  hospice 
daily  rates. 

(5)  Cap  amount.  Each  CHAMPUS- 
approved  hospice  program  will  be 
subject  to  a  cap  on  aggregate  CHAMPUS 
payments  from  November  1  through 
October  31  of  each  year,  hereafter 
known  as  "the  cap  period." 

(i)  The  cap  amount  will  be  adjusted 
annually  by  the  percent  of  increase  or 
decrea.se  in  the  medical  expenditure 
categor\-  of  the  Consumer  Price  Index 
for  all  urban  consumers  (CPI-U). 

(ii)  The  aggregate  cap  amount  (i.e.,  the 
statutory  cap  amount  times  the  number 


of  CHAMPUS  beneficiaries  electing 
hospice  care  during  the  cap  period)  will 
be  compared  with  total  actual 
CHAMPUS  payments  made  during  the 
same  cap  period. 

(iii)  Payments  in  excess  of  the  cap 
amount  must  be  refunded  by  the 
hospice  program.  The  adjusted  cap 
amount  will  be  obtained  from  the 
Health  Care  Financing  Administration 
(HCFA)  prior  to  the  end  of  each  cap 
period. 

(iv)  Calculation  of  the  cap  amount  for 
a  hospice  which  has  not  participated  in 
the  program  for  an  entire  cap  year 
(November  1  through  October  31)  will 
be  based  on  a  period  of  at  least  12 
months  but  no  more  than  23  months. 
For  example,  the  first  cap  period  for  a 
hospice  entering  the  program  on 
October  1,  1994,  would  run  from 
October  1, 1994  through  October  31, 
1995.  Similarly,  the  first  cap  period  for 
hospice  providers  entering  the  program 
after  November  1,  1993  but  before 
November  1, 1994  would  end  October 
31,  1995. 

(6)  Inpatient  limitation.  During  the  12- 
month  period  beginning  November  1  of 
each  year  and  ending  October  31,  the 
aggregate  number  of  inpatient  days,  both 
for  general  inpatient  care  and  respite 
care,  may  not  exceed  20  percent  of  the 
aggregate  total  number  of  days  of 
hospice  care  provided  to  all  CHAMPUS 
beneficiaries  during  the  same  period. 

(i)  If  the  number  of  days  of  inpatient 
care  furnished  to  CHAMPUS 
beneficiaries  exceeds  20  percent  of  the 
total  days  of  hospice  care  to  CHAMPUS 
beneficiaries,  the  total  payment  for 
inpatient  care  is  determined  follows: 

(A)  Calculate  the  ratio  of  the 
maximum  number  of  allowable 
inpatient  days  of  the  actual  number  of 
inpatient  care  days  furnished  by  the 
hospice  to  Medicare  patients. 

(B)  Multiply  this  ratio  by  the  total 
reimbursement  for  inpatient  care  made 
by  the  CHAMPUS  contractor. 

(C)  Multiply  the  number  of  actual 
inpatient  days  in  excess  of  the 
limitation  by  the  routine  home  care  rate. 

(D)  Add  the  amounts  calculated  in 
paragraphs  (g)(6)(i)  (B)  and  (C)  of  this 
section. 

(ii)  Compare  the  total  payment  for 
inpatient  care  calculated  in  paragraph 
(g)(6)(i)(D)  of  this  section  to  actual 
payments  made  to  the  hospice  for 
inpatient  care  during  the  cap  period. 

(iii)  Paj-ments  in  excess  of  the 
inpatient  limitation  must  be  refunded 
by  the  hospice  program. 

(7)  Hospice  reporting  responsibilities. 
The  hospice  is  responsible  for  reporting 
the  following  data  within  30  days  after 
the  end  of  the  cap  period: 


(i)  Total  reimbursement  received  and 
receivable  for  services  furnished 
CHAMPUS  beneficiaries  during  the  cap 
penod,  including  physician's  services 
not  of  an  administrative  or  general 
supervisory  nature. 

lii)  Total  reimbursement  received  and 
receivable  for  general  inpatient  care  and 
inpatient  respite  care  furnished  to 
CHAMPUS  beneficiaries  during  the  can 
period.  ^ 

(iii)  Total  number  of  inpatient  days 
furnished  to  CHAMPUS  hospice 
patients  (both  general  inpatient  and 
inpatient  respite  days)  during  the  cap 
period.  ' 

(iv)  Total  number  of  CHAMPUS 
hospice  days  (both  inpatient  and  home 
care)  during  the  cap  period. 

(v)  Total  number  of  beneficiaries 
electing  hospice  care.  The  foUov\ing 
rules  must  be  adhered  to  by  the  hospice 
in  determining  the  number  of 
CHAMPUS  beneficiaries  who  have 

"''/ A\*'iJ!*°^P'^*  ^^^  during  the  period: 

(A)  The  beneficiany  must  not  have 
bt;en  counted  previously  in  either 
another  hospice's  cap  or  another 
reporting  year. 

(B)  The  beneficiary  must  file  an  initial 
eloction  statement  during  the  period 
beginning  September  28  of  the  previous 
cup  year  through  September  27  of  the 
«;urrent  cap  year  in  order  to  be  counted 
as  an  electing  CHAMPUS  beneficiary 
during  the  current  cap  year. 

(C)  Once  a  beneficiary  has  been 
included  in  the  calculation  of  a  hospice 
cnp  amount,  he  or  she  may  not  be 
included  in  the  cap  for  that  hospice 
again,  even  if  the  number  of  covered 
days  in  a  subsequent  reporting  period 
exceeds  that  of  the  period  whore  the 
beneficiary  was  included. 

(D)  There  will  be  proportional 
ai^plication  of  the  cap  amount  when  a 
beneficiary  elects  to  receive  hospice 
benefits  fi-om  two  or  more  different 
CHAMPUS-certified  hospices.  A 
calculation  must  be  made  to  determine 
the  percentage  of  the  patient's  length  of 
stay  in  each  hospice  relative  to  the  total 
ifnglh  of  hospice  stay. 

(8)  Reconsideration  of  cap  amount 
and  inpatient  limit.  A  hospice 
dissatisfied  with  the  contractor's 
calculation  and  application  of  its  f:ap 
amount  and/or  inpatient  limitaUon  may 
request  and  obtain  a  contractor  review 
if  the  amount  of  program  reimbursement 
m  controversy— with  respect  to  matters 
which  the  hospice  has  a  right  to 
review— is  at  least  $1000.  The 
administraUve  review?  by  the  contractor 
of  the  calculation  and  application  of  the 
tap  amount  and  inpatient  limitation  is 
the  only  administrative  review 
available.  These  calculations  are  not 
subject  to  the  appeal  procedures  set 
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forth  in  §  199.10.  The  methods  and 
standards  for  calculaUon  of  the  hospice 
payment  rates  established  by 
CHAMPUS,  as  well  as  questions  as  to 
the  validity  of  the  applicable  law 
regulations  or  CHAMPUS  decisions,  are 
not  subject  to  administrative  review, 
including  the  appeal  procedures  of 
§199.10. 

(9)  Beneficiary  cost-sharing.  There  are 
no  deductibles  under  the  CHANtPUS 
hospice  benefit.  CHAMPUS  pays  the 
full  cost  of  all  covered  services  for  the 
terminal  illness,  except  for  small  cost- 
share  amounts  which  may  be  collected 
by  the  individual  hospice  for  outpatient 
drugs  and  biologicals  and  iii;i«tient 
respite  care. 

(i)  The  patient  is  responsible  for  5 
percent  of  the  cost  of  outpatient  drugs 
or  $5  toward  each  prescription, 
whichever  is  less.  Additionally,  the  cost 
of  prescription  drugs  (drugs  or 
biologicals)  may  not  exceed  that  which 
a  prudent  buyer  would  pay  in  si.iiilar 
circumstances;  that  is,  a  buyer  who 
refiises  to  pay  more  than  the  going  price 
fqr  an  item  or  scr\-ice  and  also  set^ks  to 
economize  by  minimizing  costs. 

(ii)  For  inpatient  respite  care,  the  cost- 
share  for  each  respite  care  day  is  equal 
to  5  percent  of  the  amount  CHAMPUS 
has  estimated  to  be  the  cost  of  respite 
care,  after  adjusting  the  national  rate  for 
local  wage  differences. 

(iii)  The  amount  of  the  individu.il 
cost-share  liability  for  respite  care 
during  a  hospice  cost-share  period  may 
not  exceed  the  Medicare  inpatient 
hospital  deductible  applicable  for  the 
year  in  which  the  hospice  cost-share 
period  began.  The  individual  hospice 
cost-share  period  begins  on  the  first  day 
an  election  is  in  efTect  for  the 
boneficiary  and  ends  with  the  close  of 
the  first  period  of  14  consecutive  days 
on  each  of  which  an  election  is  not  in 
effect  for  the  beneficiary. 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  7 
RIN  1024-AB10 

Everglades  National  Park  Special 
Regulations;  Correction 

agency:  National  Park  Service,  Interior. 
ACTION;  Correction  to  final  regulations. 


Dated:  January  25.  1995. 
Putricia  L.  Toppings, 
Altnmalu  OSD  Fedpral  Brgister  Liniron 
Officer.  Department  of  Defense. 
IFR  Doc.  95-2194  Filed  1-.31-95:  8:45  ara| 
BfLLING  CODE  SOOO-04-*! 


SUMMARY:  This  document  contains 
corrections  to  the  final  regulaUons 
which  were  published  Tuesday 
November  15,  19'94.  The  regulations 
related  to  fishing  and  boating  activities 
within  Everglades  National  Park. 
EFFECTIVE  DATE:  December  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Everglades  National 
Park.  40001  State  Road  9336. 
Homestead.  FL  33034.  Telephone  (305) 
242-7730. 

SUPPLE.WENTARY  INFORMATION: 
Background 

On  Novraiber  15,  1904,  the  Nalifm:il 
Park  Service  (NPS)  published  in  the 
Federal  Register  (59  FR  58781)  a  final 
ruio  changing  the  special  regulations  for 
Everglades  National  Park.  The  final  ml.; 
completely  revises  the  special 
regulations  for  the  park.  The  rule 
achieves  consistency  with  State  fishing 
rules  and  allows  the  park  to  adopt  .St.ite 
fi.shing  regulations.  It  more  clo.sely- 
regulates  the  activities  of  commercial 
guide  fishing  and  redefines 
"commercial  fishing"  to  include  the 
Liking  of  sponges  and  other  non-edible 
marine  life. 

The  final  nile  allows  the  NPS  to  lake 
a  more  proactive  role  in  its  mission  to 
protect  and  conscr\'e  natural  and 
cultural  resources  and  gives  the 
Superintendent  more  specific  autliority 
to  regulate  fishing  and  boating.  It 
prohibits  the  use  of  personal  watercraft. 
closes  accessible  marine  wilderness 
areas  to  the  use  of  motorized  vessels  and 
allows  for  better  management  of  wilrilifR 
habitat  sites.  The  rule  also  deletes 
existing  ob.solote  regulations  from  the 
Code  of  Federal  Regulations  pertaining 
to  mining  and  commercial  fishing. 

Need  for  Correction 

As  published,  the  final  rule  conlftins 
two  typographical  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  correction. 

Correction  of  Publication 

Accordingly,  the  publication  on 
November  15,  1994  (59  FR  58781)  of  the 
final  regulation,  rule  document  94- 
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28071.  for  Everglades  National  Park  is 
tiorrected  as  follows: 

1.  In  the  rule  document  94-28071 
appearing  on  page  58784  in  the  issue  of 
Tuesday,  November  15,  1994.  in  the  first 
column,  fifth  line  "areas  of  emergency" 
is  corrected  to  read  "areas  of  emergent". 

§7.45    [Corrected] 

2.  In  the  rule  document  94-28071 
appearing  on  page  58785  in  the  issue  of 
Tuesday,  November  15.  1994,  in  the 
third  column,  under  §  7.45  Everglades 
National  Park,  paragraph  (b)  Prohibited 
conveyances,  line  three,  "upon  those 
areas  of  emergency"  is  corrected  to  read 
"upon  those  areas  of  emergent". 

Dated:  January  26. 1995. 
Pete  Hart, 

Acting  Chief.  Hanger  Activities  Division 
IFK  Doc.  95-2371  Filed  1-31-95:  8:45  am) 

BILLING  CODE  4310-70-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

{WV19-1-6210a,  WV11-1-5883a;  FRL- 
5139-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  West 
Virginia:  Title  45  Legislative  Rules, 
Series  21,  Regulation  To  Prevent  and 
Control  Air  Pollution  From  Emission  of 
Volatile  Organic  Compounds 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTJON:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  state 
implementation  plan  (SIP)  revision 
submitted  by  the  State  of  West  Virginia 
on  August  10, 1993.  The  revision 
concerns  West  Virginia  title  45 
Legislative  Rules,  Series  21.  Regulation 
to  Prevent  and  Control  Air  Pollution 
from  Emission  of  Volatile  Organic 
Compounds,  sections  1  to  9.  11,  12,  14 
to  19,  21  to  29,  31,  36,  39.  41,  42  to  48, 
and  appendix  A,  which  were  adopted 
May  26,  1993  and  effective  July  7,  1993. 
These  sections  of  Series  21  establishes 
emission  standards  that  represent  the 
application  of  reasonably  available 
control  technology  (RACT)  to  twenty 
categories  of  stationary  sources  of 
volatile  organic  compounds  (VOCs),  and 
establish  associated  testing,  monitoring, 
recordkeeping,  compliance  certification, 
and  permit  requirements.  This  revision 
was  submitted  to  comply  with  the 
RACT  "Catch-up"  provisions  of  the 
Clean  Air  Act  (the  Act).  There  are  two 
intended  effects  of  this  action.  The  first 
is  to  approve  these  sections  of  Series  21 


as  a  revision  to  the  West  Virginia  SIP  in 
accordance  with  the  SIP  submittal  and 
revision  provisions  of  the  Act.  And  the 
SIP  submittal  and  revision  provisions  of 
the  Act.  And  the  .second  is  to 
simultaneously  update  the  West 
Virginia  SIP  by  replacing  three 
regulations  codified  at  40  CFR 
52.2520(c)(26)  by  portions  of  the 
revision  submitted  on  August  10, 1993. 
This  action  is  being  taken  under  section 
110  of  the  Act. 

DATES:  This  final  rule  is  effective  April 
3,  1995  unless  notice  is  received  on  or 
before  March  3.  1995  that  adverse  or 
critical  comments  will  be  submitted.  If 
the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany.  Director.  Air. 
Radiation,  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  III.  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  busine.ss 
hours  at  the  Air,  Radiation,  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency.  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agencv.  401 
M  Street,  SW.,  Washington.  DC  20460; 
and  the  West  Virginia  Department  of 
Environmental  Protection.  Office  of  Air 
Quality.  1558  Washington  Street.  East. 
Charleston.  West  Virginia.  25311. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Cripps,  (215)  597-0545,  at 
the  EPA  Regional  Office  address  listed. 
SUPPLEMENTARY  INFORMATION:  On  August 
10,  1993.  the  State  of  West  Virginia 
submitted  a  formal  revision  to  its  SIP. 
The  SIP  revision  consists  of  Title  45. 
Series  21  (45CSR21).  "Regulations  to 
Control  Air  Pollution  from  the  Emission 
of  Volatile  Organic  Compounds"  (Series 
21),  and  four  other  regulations — 45CSR5 
"To  Prevent  and  Control  Air  Pollution 
From  the  Operation  of  Coal  Preparation 
Plants  and  Coal  Handling  Operations". 
45CSR12  "Permits  for  Construction  and 
Major  Modification  of  Major  Stationar>' 
Sources  of  Air  Pollution  for  the 
Prevention  of  Significant  Deterioration", 
45CSR19  "Requirements  for  Pre- 
construction  Review.  Determination  of 
Emission  Offsets  for  Proposed  New  or 
Modified  Stationary  Sources  of  Air 
Pollutants  and  Emission  Trading  for 
Intrasource  Pollutants",  and  45CSR29 
"Rule  Requiring  the  Submission  of 
Emission  Statements  for  Volatile 
Organic  Compound  Emissions  and 
Oxides  of  Nitrogen  Emissions".  This 


action  concerns  onlv  se<:tions  1  to  9. 11. 
12.  14  to  19.  21  to  29.  31.  36.  39.  41  to 
48  and  Appendix  A  to  Series  21.  The 
other  parts — ».^)CSR5,  45CSR19, 
4,5CSR12,  45CSR29  and  sections  10,  13. 
20.  30.  32  to  35,  37.  38  and  40  to  series 
21— of  the  August  10.  1993  submittal 
will  be  subject  of  separate  rulemaking. 

I.  Background 

The  Clean  Air  Act  Amendments  of 
1990  were  enacted  on  November  15, 
1990.  Public  Law  101-549.  104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671(1.- 
Under  the  amended  Act.  EPA  and  the 
States  were  required  to  review  the 
designation  of  areas  and  to  redesignate 
areas  as  nonaltainment  for  ozone  if  the 
air  quality  data  from  1987.  1988.  and 
1989  indicated  that  the  area  was 
violating  the  ozone  standard.  On 
November  6.  1991.  EPA  issued  those 
designations  (56  FR  56694  and  57  FR 
56762,  November  30,  1992).  The 
Parkersburg — Marietta  (Wood  County), 
Huntington — Ashland  (Cabell  and 
Wayne  Counties)  and  Charleston 
Metropolitan  Statistical  Area  (Kanawha 
and  Putnam  Counties)  areas,  which 
were  designated  undassifiahle  prior  to 
enactment,  were  redesignated  to 
nonattainment  and  classified  as 
moderate.  Under  the  pre-amended  Act. 
these  areas  were  not  required  to  meet 
the  R.ACT  requirement  for 
nonattainment  areas.  Under  the  RACT 
catch-up  provision  of  section  182(b)(2) 
of  the  Act,  the  State  was  required  to 
submit  RACT  rules  for  these  areas 
covering  any  remaining  pre-enactment 
Control  Technique  Cuideline  (CTG) 
documents  and  to  siibmit  rules  for  all 
remaining  major  sources  of  VOC 
emissions. 

West  Virginia  had  adopted  RACT 
rules  for  the  following  three  categories 
of  sources:  storage  of  petroleum  liquids 
in  fixed  roof  tanks,  bulk  gasoline 
terminals  and  petroleum  refiner)' 
sources.  These  rules  were  Series  21,  23 
and  24,  respectively.  EPA  approved 
these  as  RACT  on  September  17, 1992 
(57  FR  42895).  The  current  Series  21 
submitted  on  August  10. 1993 
completely  supersedes  the  previous 
Series  21  (45CSR21)  and  Series  23  and 
24  (45CSR23  and  45CSR24)  which  were 
effective  in  Wood.  Cabell,  Wayne, 
Kanawha  and  Putnam  counties.  The 
RACT  requirements  contained  in  the 
superseded  Series  21.  23  and  24  are 
contained  in  sections  28,  25  and  22, 
respectively,  in  combination  with  the 
applicable  portions  of  sections  1  to  9 
and  41  to  48  of  the  current  Series  21. 

VOCs  contribute  to  the  production  of 
ground  level  ozone  and  smog.  These 
rules  were  adopted  as  part  of  an  effort 
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to  achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone. 

n.  EPA  Evaluation  and  Action 

The  following  is  EPAs  evaluation  of 
and  action  on  .soctions  1  to  9,  11,  12,  14 
to  19.  21  to  29,  31,  36.  39.  41  to  48  and 
Appendix  A  of  West  Virginia  Title  45, 
Series  21.  Detailed  descriptions  of  the 
sections  of  Serit^s  21  addressed  in  this 
document,  and  tVAa  evaluation  of 
these  sections,  are  contained  in  the 
lt'chnic;il  support  document  (TSD) 
prepared  for  thi.s  revision.  Copies  of  the 
TSD  are  availablp  from  the  EPA 
Regional  office  listed  in  the  ADDRESSES 
section  of  this  document. 

In  determining  the  approvahility  of  a 
\'OC  rule,  EPA  npust  evaluate  the  "rule 
lor  consistency  \f  ith  the  requirements  of 
the  Act  and  EPA  regulations,  as  found 
ni  section  110  and  Part  D  of  the  Act  and 
40  CFF.  Fart  51  (Requirements  for 
Pn-paration.  Adoiption.  and  Submitt.il  of 
Implementation  PJan.s).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action, 
appears  in  various  EPA  policy  guidance 
documents.  For  the  purpose  of  assisting 
State  and  local  agencies  in  developing 
RACT  rules.  EPA  prepared  a  series  of 
CTG  documents.  The  CIGs  are  based  on 
the  underlying  requirements  of  the  Act 
and  specify  the  presumptive  norms  for 
RACT  for  specific  source  categories.  The 
CTGs  applicable  to  sections  11, 12  14 
to  19,  21  to  29,  31,  36.  and  39  of  West 
Virginia  Title  45.  Series  21  are  entitled, 
Surface  Coating  of  Cans,  Coils.  Paper, 
Fabrics.  Automobiles  and  Light  Duty 
Tnicks.  EPA-450/2-77-008,  May  1977; 
Surface  Coating  of  Metal  Furniture. 
EPA-450/2-77-0.12,  Dec.  1977;  Surface 
Coating  of  Large  Appliances.  EPA-450/ 
2-77-034.  Dec.  1977;  Surface  Coating 
for  Insulation  of  Magnet  Wire  EPA- 
450/2-77-033.  Dec  1977;  Surface 
Coating  of  Miscellaneous  Parts  and 
Products.  EPA-450/2-78-015,  June 
1978;  Bulk  Gasoline  Plants.  EPA-4.50/2- 
77-035.  Dec.  1977,  Tank  Truck  Loading 
Terminals.  EPA-^50/2-7 7-026.  Dec. 
1977;  Design  Criteria  Do«:ument— 
Gasoline  Dispensing  Facilitias — Stage  1. 
Nov.  1975;  Leaks  from  Gasoline  Tank 
Trucks  and  Vapor  Collection  Systems, 
EPA-450/2-78-051,  Dec.  1978";  Refinery 
Vacuum  Producing  Systems, 
Wastewater  Separators  and  Pro<:ess 
Turnarounds.  EPA-450/2-77-025,  Oct. 
1977;  Petroleum  Refinery  Equipment 
EPA-150/2-78-036,  June  1978. 
Petroleum  Liquid  Storage  in  External 
Floating  Roof  Tanks,  EPA-450/2-78- 
047,  Dec.  1978;  Storage  of  Petroleum 
Liquids  in  Fixed  Roof  Tanks,  EPA-450/ 
2-77-036.  Dec.  1977;  Leaks  from 
Natural  Gas/Ga.soline  Processing  Plants 
FPA-450/3-«3-007.  Dec.  1983;  Cutback 


Asphalt.  EPA-450/2-77-037.  De<:.  1977- 
Perchloroethylene  Dry  Cleaning 
Systems.  EPA-450/2-78-050.  Dec. 
1978;  Air  Oxidation  Processes  in  the 
Synthetic  Organic  Chemical 
Manufacturing  Industry,  EPA-4.'")0/2- 
83-4106,  March  1984.  EPA  has  not  yet 
developed  CTGs  to  cover  all  .sources  of 
VOC  emissions.  Further  interpretations 
of  EPA  policy  are  found  in  those 
portions  ol  the  proposed  Post-1987 
moiui  and  carbon  monoxide  policy  that 
<Joncern  RACT,  52  FR  45044  (November 
24,  1987)  and  "Is.sues  Relating  to  VOC 
Regulation  Cutpoints.  Deficiencies,  and 
Deviations,  Clarififjation  to  Appendix  D 
of  November  24,  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of 
availability  was  publi.shed  in  the 
Federal  Register  on  May  25.  1988).  In 
general,  these  guidance  "documents  have 
been  set  fnnh  to  ensure  that  VOC  rules 
are  fully  enforceable  and  strfurihen  the 
SIP. 

Stole  Submittal:  Sections  1  ijjrough  9 
of  Series  21  include  general 
applicability,  monitoring, 
recordkeeping,  compliance  certification, 
and  permit  requirements  and  include 
definitions  and  other  provisions 
common  to  more  than  one  section. 
Series  21  applies  sources  located  in 
Putnam,  Kanawha.  Cabell.  Wayne  and 
Wood  counties.  Sources  that  exceed  any 
applicability  threshold  of  Series  21 
remain  subje«;t  to  the  provisions  even  if 
the  soun:e's  throughput  or  emissions 
later  fall  below  the  applicability. 
Alternative  control  plans  must  be 
approved  by  the  Chief  of  the  West 
Virginia  Office  of  Air  Quality  (the  ChieO 
and  the  U.S.  EPA.  By  May  31.  1994, 
owners  or  operators  of  sources  claiming 
exemption  from  the  surface  coating 
provisions  of  sections  10  to  19  must 
certify  to  the  Chief  that  they  are  exempt 
and  after  May  31,  1994  are  required  to 
keep  daily  records  documenting  the 
daily  VOC  emissions  and  are  required  to 
report  to  the  Chief  if  any  combined 
daily  VOC  emissions  exceeds  6.8 
kilograms  (15  pounds).  By  May  31,  1994 
owners  or  operators  of  sources  subje<:t  to 
the  surface  coating  provisions  of 
sections  10  to  19  must  certify  to  the 
Chief  the  method  of  compliance — 
complying  coatings,  daily  weighted 
averaging,  or  control  devices— to  be 
used  for  each  affected  coating  line  cr 
operation  and  are  required  to  keep  daily 
records  demonstrating  compliance  and 
to  report  any  excess  emissions.  By  May 
31.  1994  owners  and  operators  of 
sources  subject  to  the  provisions  of 
sections  20  to  40  must  certify  to  the 
Chief  the  method  of  compliance — 
control  system  equipment  specifi<;ation. 
leak  detection  and  repair,  coating 


formulation,  work  prartice.  etc.— to  be 
used  and  are  required  to  keep  m;ords 
for  control  devices  and  report  excess 
emissions.  Owners  and  operators  of  any 
coating  line  <.omplying  by  the  use  of  a 
control  device  are  required  to  operate 
the  capture  and  control  device 
whenever  the  coating  line  is  in  use  and 
are  required  to  ensure  the  required 
monitoring  system  is  installed, 
maintained  and  calibrated  and  in  use 
when  ever  the  control  device  is 
operated.  Owners  or  operators  of 
facilities,  subject  to  .sei:tions  11  to  20 
and  section  34.  are  prohibited  from 
using  open  containers  to  store  or 
(iispo.se  cloth  or  paper  impregnated  with 
VOC  or  to  store  spent  or  fresh  VOC  us«id 
for  surface  preparation,  cleanup  or 
removal  of  coalings  and  are  prohibited 
from  using  VOC  to  clean  spray 
equipment  unless  equipment  is  used  to 
collect  the  (-leaning  compounds. 
Owners  and  operators  of  sources  subje«;t 
to  Series  21  that  must  make  major 
pro<;ess  changes  or  major  capital 
expenditures  to  comply  must  submit  to 
the  Chief  a  compliance  schedule  within 
180  days  of  May  31,  1993.  Compiianre 
mu.st  be  as  expeditious  as  pra»;tituil  but 
not  later  than  May  31.  1995.  The  general 
provisions  also  define  that  references  to 
the  Chief  of  the  West  Virginia  Office  of 
Air  Quality  also  mean  the  U.S.  FFA. 
EPA  \  Evaluation:  The  regulations 
li.sted  above  are  approvable  as  SIP 
revisions  because  they  conform  to  EPA 
guidance  and  comply  with  the 
requiren,  -nts  of  the  Act. 

State  Submittal:  Sections  11.  12,  14, 
15,  16,  17,  18,  and  19  cover  coating 
operations  or  lines  in  the  following 
source  categories,  respectively:  Can, 
coil,  fabric,  vinyl,  metal  furniture,  l.irge 
appliance,  magnet  wire,  and 
nii.scellaneous  metal  parts  and  producls. 
A.  Common  Provisions 


A  coating  line  or  operation  is  subje<;t 
lo  the  emission  limits  of  a  section  if  the 
daily  facility-wide  emissions  from 
coating  lines  in  that  .source  categor)- 
exceed  6.8  kilograms  (15  pounds)  prior 
to  control  devices.  Each  section  n?fjuires 
that  compliance  be  demonstrated  in  one 
of  three  ways:  use  of  coatings  that 
comply  with  the  VOC  content  limits  of 
each  section:  use  of  coatings  on  a 
coating  line  whose  daily  weighted 
average  comply  with  the  VOC  content 
for  that  coating  line;  or  use  of  a  rapture 
and  control  system  that  provides  an 
overall  emission  reduction  that  is  the 
le.sser  of  the  reduction  needed  to  be 
equivalent  lo  the  VOC  content  of 
complying  coatings  on  a  "solids  basis' 
(mass  VOC  per  volume  of  solids)  or  95 
percent.  The  VOC  content  limits  in  mnss 
per  volume  of  coating,  minus  water  and 
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exempt  compounds,  as  applied,  are  the 
same  as  those  contained  in  the 
applicable  CTG.  Section  17  exempts 
from  the  VOC  content  limits  the  use  of 
up  to  0.95  liter  (0.25  gallon),  in  any  8- 
hour  period,  of  quick-drying  lacquers 
used  for  repair  of  nicks  or  scratches  on 
large  appliances.  Section  19  also  sets  a 
standard  of  0.52  kilogram  per  liter  (4.3 
lb/gal)  of  coating  less  water  and  exempt 
compounds  for  drum  and  pail  interior 
coatings.  The  calculation  procedures  for 
daily  weighted  averaging  and  for 
required  control  device  efficiency  are 
provided  in  section  43.  Calculations  are 
required  daily  to  demonstrate  daily 
compliance. 

B.  Coverage  of  Section  1 9. 
Miscellaneous  Metal  Parts  and  Products 

Section  19  does  apply  to  coatings 
applied  to  small  and  large  farm 
machinery,  small  appliances, 
commercial  machinery,  industrial 
machinery,  fabricated  metal  products, 
coating  applications  at  automobile  and 
light-duty  truck  assembly  plants  other 
than  prime,  primer  surfacer,  topcoat  and 
final  repair,  and  any  other  industrial 
category  that  coats  metal  parts  or 
products  under  Standard  Industrial 
Classification  (SIC)  Codes  of  Major 
Groups  33  to  39.  Section  19  does  not 
apply  to  the  application  of  coatings 
regulated  under  sections  11, 12, 16, 17. 
and  18,  exteriors  of  completely 
assembled  aircraft,  automobile  or  truck 
refinishing,  and  customized  topcoating 
of  autonwbiles  and  trucks  where  the 
daily  production  is  less  than  35  vehicles 
per  day.  Section  19  does  not  apply  to 
primer,  primer  surfacer,  topcoat  and 
final  repair  operations  at  automobile 
and  light-duty  truck  assembly  plants 
covered  under  section  10.  Manufacture 
of  lamps  and  light  fixtures  falls  under 
SIC  Codes  3645  and  3646.  Coatings 
applied  to  lamps  and  light  fixtures  are 
regulated  under  section  19  and  are  not 
included  in  the  product  mix  regulated 
under  section  16. 

EPA's  Evaluation: The  regulations 
listed  above  are  approvable  as  SIP 
revisions  because  they  conform  to  EPA 
guidance  and  cbmply  with  the 
requirements  of  the  Act.  EPA  has 
determined  that  the  RACT  standards  are 
no  less  stringent  than  the  applicable 
CTG  and  that  the  standards  for  coating 
of  metal  lamps  and  light  fixtures 
established  under  section  19  are  no 
different  than  that  which  would  have 
been  required  under  section  16.  EPA  has 
determined  that  the  standards  for 
coating  of  drum  and  pail  interiors 
represent  RACT  given  the  extreme 
conditions  to  which  these  coatings  are 
often  exposed. 


State  Submittal:  Sections  21.  22,  23. 
and  24  cover  bulk  gasoline  plants,  bulk 
gasoline  terminals,  gasoline  dispensing 
facilities  and  gasoline  tank  trucks. 

A.  Section  21  requires  bulk  gasoline 
plants  of  between  4.000  and  20.000 
gallons  per  day  throughput  to  install  a 
vapor  balance  system  between 
incoming/outgoing  tank  trucks  and 
stationary  storage  tanks,  to  fill  storage 
vessels  by  submerged  filling,  and  to 
incorporate  design  and  operational 
practices  to  minimize  leaks  from  storage 
tanks,  loading  racks,  tank  trucks  and 
loading  operations. 

B.  Section  22  requires  bulk  gasoline 
terminals,  facilities  of  greater  than 
20.000  gallons  per  day  throughput,  to 
equip  each  loading  rack  with  a  vapor 
collection  system  to  control  VOC  vapors 
displaced  from  gasoline  tank  trucks 
during  product  loading.  The  vapor 
control  system  is  limited  to  emissions  of 
80  milligrams  or  less  of  VOC  per  liter  of 
gasoline  loaded. 

C.  Both  bulk  plants  and  terminals  are 
required  to  inspect  vapor  balance  or 
loading  racks  and  VOC  cpllection 
systems  monthly  for  leaRs  and  to  repair 
leaks  within  15  days  of  discovery.  Both 
bulk  plants  and  terminals  are  restricted 
to  loading  only  vapor-tight  gasoline  tank 
trucks  and  to  loading  tank  trucks  by 
submerged  filling. 

D.  Section  23  requires  gasoline 
dispensing  facilities  to  install  a  vapor 
balance  system,  submerged  drop  tubes 
for  gauge  well,  vapor  tight  caps  and 
submerged  fill  loading  on  all  storage 
vessels'.  Both  sections  21  and  23 
prohibit  the  transfer  of  gasoline  into  a 
storage  tank  or  into  a  tank  truck  unless 
vapor  balance  systems  are  properly 
used. 

E.  Section  24  requires  gasoline  tank 
trucks  equipped  for  vapor  collection  be 
tested  at  least  annually  for  vapor- 
tightness  and  display  a  sticker  near  the 
DOT  certification  plate  that  shows  the 
date  the  truck  passed  the  vapor- 
tightness  test,  that  shows  the  truck 
identification  number  and  that  does  not 
expire  not  more  than  1  year  after  the 
date  of  the  test. 

F.  Sections  21.  22  and  23  also  set 
standards  for  smaller  facilities  and 
tanks:  Bulk  plants  of  less  than  4,000 
gallons  per  month  are  only  required  to 
fill  storage  tanks  or  tank  trucks  by 
submerged  filling  and  to  discontinue 
transfer  operations  if  any  leaks  are 
observed.  A  vapor  balance  system  is  not 
required  on  any  tank  with  a  capacity  of 
550  gallons  or  less  at  a  bulk  plant. 
However,  such  tanks  are  still  subject  to 
the  requirement  that  these  tanks  be 
filled  by  submerged  filling.  Under 
section  23.  dispensing  facilities  of  less 
than  10.000  gallons  per  month 


throughput  and  certain  small  storage 
tanks  are  required  to  be  loaded  by 
submerged  fill.  These  smaller  storage 
tanks  are  those  of  less  than  2.000  gallon 
capacity  constructed  prior  to  January  1, 
1979,  of  less  than  250  gallons  capacity 
constructed  after  December  31, 1978, 
and  of  less  than  550  gallons  capacity  if 
used  solely  for  fueling  implements  of 
agriculture. 

EPA 's  Evaluation:  The  regulations 
listed  above  are  approvable  as  SIP 
revisions  because  they  conform  to  EPA 
guidance  and  comply  with  the 
requirements  of  the  Act.  EPA  has 
determined  that  the  RACT  standards  are 
no  less  stringent  than  the  applicable 
CTG  and  other  EPA  guidance.  Because 
the  standards  set  under  section  22  are 
RACT,  section  22  in  combination  with 
the  applicable  portions  of  sections  1  to 
9  and  41  to  48  is  approvable  to  replace 
Series  24  in  the  West  Virginia  SIP. 

State  Submittal:  Section  25  applies  to 
any  vacuum-producing  system, 
wastewater  separator  and  process  ypit 
turnaround  at  petroleum  refineries. 
Uncondensed  vapors  from  vacuum- 
producing  systems  must  be  piped  to  a 
firebox  or  incinerator  or  compressed 
and  added  to  the  refinery  fuel  gas. 
Wastewater  separators  must  be 
equipped  with  covers  and  seals  on  all 
separators  and  forebays.  Lids  and  seals 
are  required  on  all  openings  in 
separators,  forebays  and  their  covers 
and  must  be  kept  closed  except  when  in 
use.  During  a  process  unit  turnaround 
the  process  unit  must  be  vented  to  a 
vapor  recovery  system,  flare  or  firebox. 
No  emissions  are  allowed  from  a 
process  unit  until  the  internal  pressure 
reaches  19.7  psia. 

EPA's  valuation:  The  regulation  listed 
above  is  approvable  as  SIP  revisions 
because  it  conforms  to  EPA  guidance 
and  complies  with  the  requirements  of 
the  Act.  EPA  has  determined  that  the 
RACT  standards  are  no  less  stringent 
than  the  applicable  CTG. 

State  Submittal:  Sections  26  and  29 
regulate  leaks  from  equipment  in  VOC 
ser\'ice  at  any  process  unit  at  a 
petroleum  refinery  or  at  any  natural  gas/ 
gasoline  processing  facility, 
respectively.  Both  require  open  ended 
lines  and  valves  to  be  sealed  with  a 
second  valve,  blind  flange,  cap  or  plug 
except  during  operations  requiring 
process  fluid  flow.  Both  require 
quarterly  leak  monitoring  of  pumps  in 
light  liquid  service,  valves,  and 
compressors  and  require  first  attempt  to 
repair  the  leak  within  five  calendar  days 
of  discovery  and  with  final  repair 
within  15  calendar  days.  Both  sections 
reference  the  leak  detection  method 
found  in  section  46.  Both  allow  less 
frequent  monitoring  of  unsafe-to- 
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monitor  and  difficuh-to-monitor  valves 
if  a  written  plan  that  requires, 
respectively,  monitoring  of  unsafe-to- 
monitor  as  frequently  as  practicable 
during  safe  to  monitor  periods  and  at 
least  annual  leak  monitoring  of  difficult 
to-monitor  valves.  Under  both  sections, 
valves  in  gas/vapor  service  and  in  light 
liquid  service  may  be  monitored  less 
frequently  if  the  criteria  of  the  skip 
period  leak  detection  and  repair 
provisions  are  met  and  maintained. 
Both  sections  allow  certain  equipment 
be  exempt  fi-om  the  leak  monitoring 
program.  These  are:  any  pressure  relief 
valve  connected  to  a  flare  header  or 
operating  vapor  recovery  device,  any 
equipment  in  vacuum  service,  any 
compressor  with  a  degassing  vent 
connected  to  an  operating  VOC  control 
device.  Also  exempted  from  a  leak 
detection  and  repair  is  any  pump  with 
dual  seals  at  a  natural  gas/gasoline 
processing  facility  and  any  pump  with 
duel  mechanical  seals  with  a  barrier 
fluid  system  at  refineries.  Under  section 
26  pumps  in  heavy  liquid  service  at 
refineries  must  be  leak  checked  using 
the  method  of  section  46  only  if 
evidence  of  a  leak  is  found  by  sight, 
sound  or  smell.  Under  section  29  pumps 
in  heavy  liquid  service  are  exempted 
from  the  leak  detection  and  repair 
provisions.  Under  section  26  pressure 
relief  valves  at  refineries  must  be  leak 
checked  after  each  overpressure  relief 
Under  section  29  pressure  relief  valves 
must  be  leak  checked  within  5  days 
unless  monitored  by  non-plant 
personnel.  In  the  latter  case,  monitoring 
must  be  done  the  next  time  monitoring 
personnel  are  on  site  or  within  30  days 
whichever  is  less. 

EPA's  Evaluation:  The  regulations 
listed  above  are  approvable  as  SIP 
revisions  because  they  conform  to  EPA 
guidance  and  comply  with  the 
requirements  of  the  Act.  EPA  has 
determined  that  the  RACT  standards  are 
no  less  stringent  than  the  applicable 
CTG.  Because  the  standards  set  under 
section  25  are  RACT.  section  25  in 
combination  with  the  applicable 
portions  of  sections  1  to  9  and  41  to  48 
is  approvable  to  replace  Series  23  in  the 
West  Virginia  SIP. 

State  Submittal:  Sections  27  and  28 
regulate  storage  of  petroleum  liquids. 
Both  sections  apply  to  any  petroleum 
liquid  storage  tank  over  40.000  gallons 
capacity.  Section  27  applies  to  such 
tanks  that  are  equipped  with  an  external 
floating  roof.  Section  28  applies  to  such 
tanks  that  are  of  fixed  roof  construction. 
Section  27  prohibits  storage  of 
petroleum  liquid  in  an  external  floating 
roof  tank  unless  the  tank  is  equipped  a 
continuous  secondary  seal  from  the 
floating  roof  to  the  tank  wall,  the  seals 
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are  maintained  so  that  there  are  no 
visible  holes  or  tears  and  the  seals  are 
intact  and  uniformly  in  place.  Section 
27  also  sets  design  and  operation  and 
maintenance  criteria  for  openings  in  the 
external  floating  roof  and  for  gaps  in 
vapor-mounted  primary  seals.  Section 
27  requires  routine,  semi-annual 
inspections  of  the  roof  and  seal  and 
requires  annual  measurement  of  the  seal 
gap  in  vapor-mounted  primar>'  seals. 
Section  28  prohibits  storage  of 
petroleum  liquid  in  a  fixed  roof  tank 
unless  the  tank  is  equipped  an  internal 
fioating  roof  equipped  with  closure 
seal(s)  between  the  roof  edge  and  tank 
wall,  and  the  seal(s)  are  maintained  so 
that  there  are  no  visible  holes  or  tears. 
Section  28  also  sets  design,  operational 
and  maintenance  criteria  for  openings 
drains  and  vents. 

EPA 's  Evaluation:  The  regulations 
listed  above  are  approvable  as  SIP 
revisions  because  they  conform  to  EPA 
guidance  and  comply  with  the 
requirements  of  the  Act.  EPA  has 
determined  that  the  RACT  standards  are 
no  less  stringent  than  the  applicable 
CTG  and  other  EPA  guidance.  Because 
the  standards  set  under  section  28  are 
RACT,  section  28  in  combination  with 
the  applicable  portions  of  sections  1  to 
9  and  41  to  48  is  approvable  to  replace 
Series  21  in  the  West  Virginia  SIP. 

State  Submittal:  Section  31  prohibits 
the  manufacturing,  storage,  mixing, 
storage,  use  and  application  of  cutback 
asphalt  during  the  period  from  April  1 
to  October  31  of  every  year.  Exemptions 
for  long-hfe  stockpiling  or  use  solely  as 
a  penetrating  prime  coat  may  be  granted 
by  the  Chief  of  the  West  Virginia  Office 
of  Air  Quality.  Section  31  also  prohibits 
the  manufacturing,  storage,  mixing, 
storage,  use  and  application  of 
emulsified  asphalt  containing  VOC 
during  the  period  from  April  1  to 
October  31  of  every  year. 

EPA 's  Evaluation'The  regulation 
listed  above  is  approvable  as  SIP 
revisions  because  it  conforms  to  EPA 
guidance  and  complies  with  the 
requirements  of  the  Act.  EPA  has 
determined  that  the  RACT  standards  are 
no  less  stringent  than  the  applicable 
CTG. 

State  Submittal:  Section  36  covers 
drycleaning  facilities  using 
perchloroethylene.  Section  36  requires  a 
carbon  adsorption  system  for  the  dryer 
exhaust.  An  emission  limit  of  100  parts 
per  million  (volumetric)  of  VOC  is 
established  for  the  exhaust  of  this 
control  device.  Coin-operated  facilities, 
and  facilities  with  inadequate  space  or 
inadequate  steam  capacity  to  desorb 
adsorbers  are  exempt  from  the 
requirement  for  a  carbon  adsorption 
system.  Section  36  sets  the  standards 


recommended  in  the  CTG  to  minimize 
VOC  emissions  from  leaks,  from 
treatment,  handling  and  disposal  of 
filters,  and  from  wet  wastes  from 
solvent  stills. 

EPA's  Evaluation:  The  regulation 
listed  above  is  approvable  as  SIP 
revisions  because  it  conforms  to  EPA 
guidance  and  complies  with  the 
requirements  of  the  Act.  EPA  has 
determined  that  the  RACT  standards  are 
no  less  stringent  than  the  applicable 

State  Submittal:  Section  39  covers  air 
oxidation  processes  in  the  synthetic 
organic  chemical  manufacturing 
industry  (SOCMI).  SOCMI  is  defined  as 
production,  either  as  a  final  product  or 
as  an  intermediate,  of  any  of  the 
chemicals  listed  in  40  CFR  60.489. 
Covered  are  vent  streams  from  air 
oxidation  reactors  and  from 
combinations  of  air  oxidation  reactors 
and  recovery  systems.  Section  39 
requires  VOC  emissions  from  these  vent 
streams  be  no  more  than  20  parts  per 
million  (volumetric,  dry  basis  corrected 
to  3  percent  oxygen)  or  "be  reduced  by 
98  percent  whichever  is  less  stringent  or 
be  burned  in  a  flare  that  meets  the 
requirements  of  40  CFR  60.18.  Vent 
streams  that  have  a  total  resource 
effectiveness  (TRE)  index  value  greater 
than  1.0  are  required  only  to  maintain 
the  TRE  index  value  greater  than  1  0  to 
recalculate  the  TRE  index  value  after 
any  process  change  and  to  install 
monitoring  devices  on  the  final  recovery 
device. 

EPA 's  Evaluation:  The  regulation 
listed  above  is  approvable  as  SIP 
revisions  because  it  conforms  to  EPA 
guidance  and  complies  with  the 
requirements  of  the  Act.  EPA  has 
determined  that  the  RACT  standards  are 
no  less  stringent  than  the  applicable 
CTG. 

State  Submittal:  Sections  41  to  48 
comprise  the  test  and  compliance 
methods  applicable  to  more  than  one  of 
the  source  categories  of  sections  10  to 
40.  Section  48  specifies  the  quality 
control  procedures  for  continuous 
emission  monitors.  Each  section 
requires  that  adaptations  to  specified 
methods  or  alternative  test  methods 
must  be  approved  by  the  Chief  of  the 
West  Virginia  Office  of  Air  Quality  (the 
Chief)  and  the  U.S.  EPA. 

A.  Section  41  requires  that  the 
methods  of  sections  42  to  47  be  used 
and  sets  the  general  requirements  for 
test  plans  and  testing  quality  assurance 
programs.  Test  plans  must  be  submitted 
to  the  Chief  at  least  30  days  prior  to  the 
testing,  preliminary-  results  within  30 
days  after  completion  and  the  final 
report  within  60  days  of  the  completion 
of  the  testing. 
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B.  Section  42  specifies  the  methods  to 
be  used  for  sampling  and  analyzing 
coatings  and  inks  for  VOC  content. 
Specified  methods  for  determining  VOC 
content  are  Method  24  of  40  CFR  Fart 
60,  Appendix  A  for  coatings  and 
Method  24A  of  40  CFR  Part  60. 
Appendix  A  for  inks. 

C.  Section  43  specifies  the  methods  to 
be  used  by  coating  sources  for 
calculation  of  daily  weighted  average,  of 
required  overall  emission  reduction 
efficiency  and  of  equivalent  emission 
limitations.  Section  43.1  provides  the 
formula  for  calculating  the  daily 
weighted  average  VOC  content.  Section 
43.2  specifies  how  the  daily  required 
control  efficiency  is  to  be  calculated. 
Provided  are  procedures:  (1)  to  convert 
the  complying  coating,  emission  limits 
from  a  mass  VOC  per  gallon  of  coating 
(less  water  and  exempt  solvent)  basis  to 
a  solids  basis,  mass  VOC  per  gallon 
solids;  (2)  to  calculate  the  required 
overall  emission  reduction  efficiency 
using  the  complying  coating  emission 
limit  on  a  solids  basis  and  either  the 
maximum  actual  VOC  content  (solids 
basis)  or  the  actual,  daily-weighted 
average  VOC  (on  a  solids  basis):  (3)  to 
calculate  the  actual,  daily-weighted 
average  VOC  (on  a  solids  basis)  of  the 
coatings  used. 

D.  Section  44  and  Appendix  A  specify 
the  methods  for  measuring  capture 
efficiency  and  for  calculating  control 
device  destruction  or  removal 
efficiency. 

1.  Capture  Efficiency 

Four  capture  efficiency  testing  and 
calculation  protocols  are  used:  Gas/gas 
methods  using  either  a  temporary  total 
enclosure  (TTE)  or  a  buildin<?  enclosure 
(BE)  as  a  TTE.  Liquid/gas  methods  using 
either  a  BE  as  a  TTE  or  a  TTE.  The 
procedures  in  Appendix  A  to  Series  21 
are  specified  for  measuring  the  liquid 
input  to  the  process,  the  mass  of 
gaseous,  fugitive  VOC  that  escapes  and 
the  mass  of  gaseous  VOC  collected  by 
the  capture  system.  Procedure  T  of 
Appendix  A  to  Series  21  contains  the 
criteria  for  determining  if  a  building  or 
temporary  enclosure  is  a  TTE. 
Procedure  T  also  contains  the  criteria 
for  determining  if  a  permanent 
enclosure  is  a  Permanent  Total 
Enclo.sure  (PTE).  Section  44  exempts 
any  PTE  from  capture  efficiency  testing. 

2.  Control  Device  Destruction  or 
Removal  Efficiency 

Section  44.2  requires  that  the  methods 
specified  in  Section  45  be  used  for 
determining  the  flows  and  VOC 
concentrations  in  the  inlets  and  outlets 
of  VOC  control  devices.  Section  44 
stipulates  the  formula  for  calculating 


control  device  destruction  or  removal 
efficiency.  Section  44.2  also  requires 
continuous  monitoring  on  carbon 
adsorption  systems  and  incinerators  and 
specifies  the  requirements  for  such 
monitoring  systems. 

3.  Overall  Capture  and  Control 
Efficiency 

Section  44.3  requires  that  overall 
capture  and  control  efficiency  be 
calculated  as  the  product  of  the  capture 
efficiency  and  the  control  device 
efficiency. 

E.  Section  45  adopts  reference 
methods  found  in  40  CFR  Part  60, 
Appendix  A.  The  methods  adopted  are: 
Method  18,  25  or  25A  for  determining 
VOC  concentrations  at  the  inlet  and 
outlet  of  a  control  device:  only  Method 
25  is  allowed  for  determining 
destruction  efficiency  of  thermal  or 
catalytic  incinerators.  Method  1  or  lA 
for  velocity  traverse.  Method  2,  2A,  2B, 
2C,  or  2D  for  measuring  velocity  and 
flow  rates.  Method  3  or  3A  for 
determining  oxygen  and  carbon  dioxide 
analysis.  Method  4  for  stack  gas 
moisture.  Section  45  also  specifies  the 
number  and  length  of  tests. 

F.  Section  46  specifies  leak  detection 
methods.  Method  21  of  40  CFR  Part  60. 
Appendix  A  is  adopted. 

G.  Section  47  sets  the  performance 
specifications  of  systems  for  the 
continuous  emissions  monitoring  of 
total  hydrocarbons  as  a  surrogate  for 
measuring  the  total  gaseous  organic 
concentration  in  a  combustion  gas 
.stream. 

H.  Section  48  requires  each  owner  or 
operator  of  a  continuous  emissions 
monitor  system  (CEMS)  to  develop  and 
implement  a  CEMS  quality  control 
program.  Section  48  defines  the 
minimum  requirements  for  such  a 
program. 

EPA's  Evaluation:  The  regulations 
listed  above  are  approvable  as  SIP 
revisions  because  they  conform  to  EPA 
guidance  and  comply  with  the 
requirements  of  the  Act.  EPA  has 
determined  that  the  test  methods  and 
compliance  procedures  are  no  less 
stringent  than  that  required  by  the 
applicable  CTG  and  pertinent  EPA 
guidance. 

As  required  by  40  CFR  51.102,  the 
State  of  West  Virginia  has  certified  that 
public  hearings  with  regard  to  these 
proposed  revisions  were  held  in 
Charleston,  West  Virginia  on  September 
12,  1991. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 


publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  become  effective  April  3, 
1995  unless,  by  March  3, 1995,  adverse 
or  critical  comments  are  received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  companion  proposed  rule. 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  .should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  April  3, 1995. 

Final  Action 

EPA  is  approving  sections  1  to  9. 11, 
12,  14  to  19,  21  to  29,  31.  36,  39,  41  to 
48  and  Appendix  A  to  West  Virginia's 
Title  45,  Series  21  as  a  revision  to  the 
V;est  Virginia  SIP.  The  State  of  West 
Virginia  submitted  these  amendments  to 
EPA  as  a  SIP  revision  on  August  10, 
1993. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 


reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIP's  on  such 
grounds.  Union  Electric  Co.\  US  EPA 

427  U.S.  246,  255-66  (1976):  42  U.S  C 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  2  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  an  October  4, 
1993  memorandum  ft-om  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  0MB  has 
exempted  this  regulatory  action  from 
E.O.  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  approving  twenty  VOC 
RACT  regulations  for  West  Virginia 
must  be  filed  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit  bv 
April  3, 1995.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial " 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)         I 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbon.s, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  11 

Dated:  November  10  1994. 
Stanley  L.  Laskowski, 

Acting  Regional  Administrator,  Region  III 
40  CFR  part  52  is  amended  as  Ibllous 
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rules  contained  in  parngraph  ((:)(3.j)  of 
this  section.  *   •   • 


(33)  Revisions  to  the  West  Virginia 
Slate  Implementation  Plan  submitted  on 
August  12,  1993  by  the  West  Virginia 
Department  of  Commerce,  Labor  & 
Environmental  Resources. 

(i)  Incorporation  bv  reference. 

(A)  Letter  of  August  10,  1993  from  the 
West  Virginia  Department  of  Commerce, 
Labor  &  Environmental  Resources 
transmitting  Title  45  Legislative  Rules. 
Series  21,  Regulation  to  Prevent  and 
Control  Air  Pollution  from  Emis.sion  of 
Volatile  Organic  Compounds. 

(B)  Title  45  Legislative  Rules,  Series 
21,  Regulation  to  Prevent  and  Control 
Air  Pollution  from  Emission  of  Volatile 
Organic  Compounds,  sections  12  3  4 

5.6,7,8.9.11.12.14.15,16.17.18' 
19.  21,  22.  23,  24.  25.  26,  27,  28,  29  31 
36,  .39,  41.  42.  43.  44.  45,  46,  47,  and  48 
and  Appendix  A,  which  were  adopted 
May  26,  1993  and  effective  Julv  7,  1993. 

(ii)  Additional  material. 

(A)  Remainder  of  August  10,  1993 
State  submittal  pertaining  to  the  rules 
referenced  in  paragraph  (c)(33)(i)  of  this 
section. 

(iii)  Additional  information. 

(A)  The  rules  in  this  paragraph  ((;){33) 
supersede  the  rules  (  ontained  in 
paragraph  (c)(25)  of  this  section. 

IFR  Doc.  9.';-2399  Filc.l  1-31-95;  K  4,'5  ;ini| 
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40  CFR  Part  52 

[MA39-1 -6772a;  A-1-FRL-5136-7] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans: 
Commonwealth  of  Massachusetts; 
Substitution  of  the  California  Low' 
Emission  Vehicle  Program  for  the 
Clean  Fuel  Fleet  Program  (Opt  Out) 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  5' 
continues  to  redd  as  follows: 

Authority:  42  U.S  C  7401-7671q. 

Subpart  XX— West  Virginia 

2.  Section  52.2520  is  amended  by 
adding  a  sentence  to  the  beginning  of 
paragraph  (c)(25)  introductory  text,  and 
by  adding  paragraph  (c)(33)  to  read  as 
follows: 

§  52.2520    Identification  of  plan. 


AGENCY:  Environmental  Protei  tion 
Agency  (EPA). 

ACTION:  Direct  final  rule. 


(c) 


1 


(25)  As  of  July  7,  1993  the  rules  in  this 
paragraph  (c)(25  are  superseded  by  the 


SUMMARY:  In  this  action,  the 
Environmental  Proief.tion  Agi-ncy  is 
announcing  approval  of  the  State 
Implementation  Plan  submitted  by  the 
Commonwealth  of  Ma.ssachusettsfor  the 
purpo.se  of  meeting  the  requirement  to 
submit  the  Clean  Fuel  Fleet  Program  or 
a  substitute  program  that  meets  the 
requirements  of  the  Clean  Air  Act.  EPA 
is  approving  the  States  plans  lor 
implementing  a  substitute  program  to 
opt  out  of  the  Clean  Fuel  Fleet  program. 
On  November  15,  1993,  the 
Commonwealth  of  Massachusetts 
Ibrmally  submitted  a  revision  to  their 
SIP  to  require  the  sale  of  California 


certified  low  emitting  vehicles  in 
Mas.sachu setts  beginning  with  model 
year  199,'-).  Further,  on  May  11,  1994  the 
Commonwealth  formally  notified  EPA 
of  its  decision  to  substitute 
Massachusetts'  version  of  the  California 
Low  Emi.ssion  Vehicle  (MA  LEV) 
Program  for  the  Clean  Fuel  Fleet  (CFF) 
Program  as  provided  for  in  se(,1ion 
182(c)(4)(B)  of  the  Clean  Air  Act  (CAA). 
DATES:  This  final  rule  is  effective  on 
April  3,  1995  unless  adverse  or  critic  al 
i;omments  are  received  by  March  3, 
1995,  in  which  case  the  rule  will  be 
withdrawn.  If  the  rule  is  withdrawn, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  may  be  m.^iled  to 
Linda  M.  Murphy,  Director.  Air, 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building 
Boston,  .MA  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air.  Pesticides  andToxics 
.Management  Division,  U.S. 
Environmental  Protection  Agency. 
Region  I.  One  Congress  Street.  10th 
floor.  Boston,  MA  02203;  Air  and 
Radiation  Docket  and  Information 
Center,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW,  {LE-131) 
Washington,  DC  20460;  and  the  Division 
ul  Air  Quality  Control.  Department  of 
Environmental  Protection,  One  Winter 
Street,  Stli  floor,  Boston.  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniien  Houlihan.  (fil7J  565-3266. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Section  ia2(c)(4)(A)  of  the  Clean  Air 
A(  t  requins  certain  States,  inc. hiding 
Massachusetts,  to  submit  a  State 
ImplemtMilntion  Plan  (SIP)  revision  that 
ini  hides  measures  to  implement  the 
Clean  Fii.;l  Fleet  Program  (CFFP).  Under 
this  program,  a  certain  specified 
|)ercenla^e  of  vehicles  pun.hased  by 
fleet  operators  for  covered  Heels  must 
meet  emission  standards  that  are  more 
stringent  thin  those  that  apply  to 
conventional  vehicles.  Covered  fleets 
are  defined  as  fleets  of  10  or  more 
vehicles  Ihit  are  centrally  fueled  or 
capable  ol  being  centrally  fueled.  Tli.- 
program  api-lies  to  1998  and  later  model 
>ear  vehif  Ics  in  the  entire 
Commonwealth  of  Massachusetts  which 
is  comprised  of  two  separate 
nonattairunent  areas.  Section 
182(c)(4)(I3)  of  the  Act  allows  stales  lo 
"opt  out"  ot  the  Clean  Fuel  Fleet 
Program  by  submitting  for  EPA  ap|,rovaJ 
a  SIP  revision  consisting  of  a  progr.-ei  or 
programs  I  hat  will  result  in  at  least 
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equivalent  long  term  reductions  in 
ozone  producing  and  toxic  air  emissions 
as  a  CFFT  would. 

In  accordance  with  section  182(c)(4). 
the  Commonwealth  of  Massachusetts 
submitted  a  commitment  to  either  adopt 
and  submit  a  Clean  Fuel  Fleet  Program 
or  an  equivalent  substitute  program. 
This  was  submitted  for  parallel 
pro<;essing  on  November  13.  1992,  and 
a  formal  request  was  submitted  on  May 
7.  1993.  EPA  proposed  conditional 
approval  of  Massachusetts'  action  on 
June  7,  1993  (58  FR  31928).  However, 
prior  to  final  EPA  action  on 
Massachusetts'  commitment,  the  Court 
of  Appeals  for  the  Di.strict  of  Columbia 
held  that  EFA's  conditional  approval 
policy  was  contrary  to  law.  The  court 
held  that  a  base  commitment  from  a 
state  was  not  sufficient  to  warrant 
conditional  approval  from  EPA  under 
section  H0(k)(4)  of  the  Act.  NRDC  v. 
EPA.  22  F.3d  1125  (D.C.  Cir.  1994). 
Therefore.  EPA  could  not  take  final 
action  on  Massachu.setts'  commitment. 

In  fashioning  a  remedy  for  EPA's 
improper  use  of  its  conditional  approval 
authority,  the  court  did  not  want  stales 
to  be  penalized  for  their  reasonable 
reliance  on  EPA's  actions. 
Massachusetts  submitted  a  commitment 
to  adopt  a  substitute  for  the  CFFP  by 
May  15,  1994.  in  reliance  on  EPA 
guidance,  and  the  Commonwealth 
hilfilled  that  commitment  by  adopting 
and  submitting  the  Low  Emission 
Vehicle  (LEV)  program  regulations  on 
May  11. 1994.  Therefore.  EPA  does  not 
believe  that  Massachusetts  should  lose 
its  ability  to  opt-out  of  the  CFfT  because 
of  EPAs  improper  use  of  its  conditional 
approval  authority.  EPA  is  today  taking 
action  on  Massachiistrtts'  submissions  of 
No\emln!r  15.  199H  and  May  11.  1994. 
which  are  intended  to  substitute  MA 
I.P'.V  for  the  CFF'  program 

The  Act  r(!quires  states  to  observe 
(.ertain  pro<;edural  requirements  in 
developing  implementation  plan 
revisions  for  subniission  to  FPA. 
.Sections  110(a)(2)  and  172(c:)(7)  of  the 
.'\(  I  require  states  to  provide  reasonable 
notice  and  opportunity  for  public 
comment  before  an  f  pting  the  submitted 
measures.  S€H:tion  110(1)  of  the  Act  also 
rtjquires  states  to  provide  reasonable 
notice  and  hold  a  public  hearing  bt^fore 
adopting  SIP  provisions. 

EPA  must  also  determine  whether  a 
slate's  submittal  is  complete  before 
taking  further  action  on  the  submittal. 
See  section  110(k)(l).  EPA's 
completeness  criteria  for  SIP  submittals 
are  .set  out  in  40  C^R  part  51.  appendix 
V  (1993). 


n.  Stale  Submittal 

Massachusetts  submitted  a  SIP 
revision  on  November  15, 1993,  and 
supplemented  it  on  May  11. 1994, 
which  substituted  a  low  emission 
vehicle  (LEV)  program  for  the  Clean 
Fuel  Fleet  program.  Massachusetts  held 
public  hearings  on  October  30  and  31. 
1991,  November  1. 1991;  February  8.  9, 
10  and  12,  1993;  and  October  1,  5-9, 
1993  to  entertain  public  comment  on  its 
SIP  revisions;  these  hearings  included 
the  Commonwealth's  proposal  to  opt 
out  of  the  Clean  Fuel  Fleet  Program  with 
LEV.  Massachusetts'  regulation  310 
CMR  7.40,  "California  Low  Emission 
Vehicle  Program"  (the  LEV  program), 
was  adopted  by  the  Commonwealth  on 
January  31,  1992.  EPA  reviewed  the 
Commonwealth's  submission  for 
completeness,  in  accordance  with  the 
completeness  criteria,  and  found  the 
submittals  to  be  complete  on  October 
25,  1994. 

Massachusetts  has  limited  its 
proposed  LEV  Program  to  passenger 
vehicles  and  light-duty  trucks  at  the 
present  time.  When  California  Air 
Resource  Board  finalizes  its  standards 
for  the  remainder  of  the  vehicle  classes. 
Massachusetts  will  examine  the 
potential  air  quality  benefits  of  adopting 
the  emission  standards  for  medium  duty 
vehicles,  heavy-duty  trucks, 
motorcycles,  and  off-highway 
equipment.  By  adopting  the  program  for 
pas-senger  vehicles  and  light-duty 
tmcks,  Massachusetts  expects  to 
decrease  VOC  and  NOx  emissions  far  in 
excess  of  what  would  be  achieved  from 
a  CFF  program  (namely.  42  tons  per 
summer  day  of  VOC  and  35  tons  per 
summer  day  of  NOx  as  compared  to  1.95 
VOC  and  0.99  NOx  from  a  CFF  program, 
long  term).  The  Commonwealth 
exercised  its  choice  to  substitute  enough 
equivalent  emission  reductions  credit 
from  its  LEV  program  for  the  CFF 
program  so  that,  of  the  total  reductions 
obtained  from  the  LEV  program,  only 
1.95  tons  per  summer  day  VOC  and  0.99 
tons  per  summer  day  NOx  will  apply  as 
a  substitute  for  the  CFF  program. 

III.  Analysis  of  State  Submission 

Section  182(c)(4)  of  the  Clean  Air  Act, 
which  allows  states  required  to 
implement  a  Clean  Fuel  Fleet  program 
to  "opt  out"  of  the  program  by 
submitting  a  SIP  revision  consisting  of 
a  substitute  program,  requires  that  the 
substitute  program  results  in  etpial  or 
greater  emission  reductions  than  does 
the  Clean  Fuel  Fleet  program.  Also.  EPA 
can  only  approve  substitute  programs 
that  consist  exclusively  of  provisions 
other  than  those  required  by  the  C;luan 
Air  Act  for  the  area.  Massachu.setts'  LEV 


program  satisfies  both  of  these 
requirements. 

Section  182(c)(4)(B)  states  that  a 
measure  r^n  be  .substituted  for  all  or  a 
portion  of  the  CFF  program,  and  that 
.such  a  substitute  program  will  be 
approvable  if  it  achieves  long-term 
emission  reductions  equivalent  to  those 
that  would  have  been  achieved  by  the 
portion  of  the  CFF  program  for  which 
the  measure  is  to  bt;  substituted. 

Ma.ssachusetts,  in  exenising  its 
option  under  set;tion  177  of  the  Clean 
Air  Act,  has  adopted  a  lliV  program 
which  affects  all  new  light  duty 
vehicles.  spet:ific:ally  passenger  ciirs  and 
light  duty  tnit  ks  under  5750  pounds 
Gross  Vehicle  Weight  Rating  (GVWR) 
for  vehicle  model  years  1995  and  later. 
The  MA  LEV  program  is  a  far  reaching 
program  designed  to  improve  the 
emissions  performance  of  vehicles  over 
a  long  period  of  lime.  The  program  sets 
forth  five  different  sets  of  emission 
standards,  and  vehicle  manufacturers 
may  market  any  combination  of  vehicles 
provided  that  the  annual  average 
emissions  of  each  manufacturer's  fleet 
complies  with  a  fleet  average  limit  that 
becomes  more  stringent  each  year.  In 
addition.  Massachusetts'  LEV  program 
requires  manufacturers  to  begin  to 
market  a  fixed  percentage  of  zero 
emission  vehicles  (ZEVs)  in  model  year 
1998.  The  ZEV  requirement  will  help 
ensure  that  the  LEV  program  will  result 
in  reductions  of  ozone  forming 
emissions  to  a  degree  that  is  at  least 
equivalent  to  the  Clean  Fuel  Fleet 
program. 

Massachusetts'  LEV  program  will 
assure  reductions  of  ozone-forming  and 
air  toxic  emissions  that  are  at  least 
equivalent  to  those  that  would  have 
been  realized  through  implementation 
of  a  Clean  Fuel  Fleet  program.  The  LEV 
program  is  a  statewide  program  affecting 
the  sale  of  all  light  duty  vehicles.  A 
Clean  Fuel  Fleet  program  affet;ts  a  much 
smaller  subset  of  vehicles,  i.e.  new 
covered  fleet  vehicles,  that  are  already 
included  in  the  LEV  program.  The  LEV 
program  has  fieet  average  emission 
standards  that  are  comparable  to  the 
Clean  Fuel  Vehicle  (CFV)  emission 
standards  that  apply  to  clean  fuel  fleet 
vehicles.  With  respect  to  long  term 
emission  standards  for  non-methane 
organic  gases  (NMOG).  the  Clean  Fuel 
Fleet  program  requires  that  70%  of  new 
covered  light  duty  vehicle  and  light 
duty  truck  purchases  in  the  affei:ted 
fleets  in  model  year  2000  and  later  meet 
the  CFV  emission  standard  of  0.075 
grams/mile,  while  the  California  LEV 
program  requires  that  the  long  term 
NMOG  standard  for  100%  of  all  light 
duty  vehicles  be  no  more  than  0.062 
grams  per  mile  (model  year  2003  and 
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later)."  Based  on  the  above 
considerations.  Massachusetts'  LEV 
program  has  the  potential  to  achieve 
emission  reductions  far  in  ex(;ess  of 
those  expected  by  the  Clean  Fuel  Fleet 
program.  The  LEV  program  also  has  an 
earlier  miplementation  dale,  beginning 
with  model  year  a995,  than  the  fleet 
program. 

EPA.  auto  manpfacUires.  and  states 
are  currently  considering  the  pos.sibility 
of  developing  a  voluntarv  national  LEV- 
oquivalent  motor  vehicle  emission 
(.ontrol  program.  See  59  FR  4H664  (Sept 
22,  1994)  and  59  FR  5339fi  (Oct.  24. 
1994).  EPA  does  not  expect  that  today  s 
approvol  will  impede  the  development 
or  impleinentatio<i  of  such  a  program  If 
Mas.sachusetts  were  to  participate  in  a 
LEV-equivalent  program,  it  would  have 
the  opportunity  to  revise  its  clean  fuel 
fleet  program  substitution. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  EPA  views  this 
n.s  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments.  This 
action  will  be  effective  April  3,  1995 
unless,  by  Man.h  3,  1995,  adverse  or 
<  ritical  comments  are  received. 

If  such  comments  are  received,  this 
rule  will  be  withdrawn  before  the 
eifective  date  by  publishing  a 
subsequent  docjument.  In  the  Proposed 
Rules  Section  of  this  Federal  Register, 
HPA  has  proposed  the  same  approvals 
on  which  it  is  taking  final  aclicn  in  this 
rulemaking.  If  adverse  comments  are 
received  in  response  to  this  action,  EPA 
will  address  them  as  pari  of  a  final 
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Final  Action 


rulemaking  associated  with  that 
proposed  action.  EPA  will  not  institute 
a  second  comment  iieriod  on  this  action. 
If  no  adverse  comnHents  are  re<,-eived, 
the  public  is  advised  that  this  rule  will 
he  effective  April  3, 1995. 


s  npt  lur 


'  Md.ssachusen.s  does  n^  ii.rrenliv  .h.t.  p  ;,n 
.n.orcedble  NMOG  stanci^M  w.,  jwtof  1I5  proKra:n 
bi.i  It  ,s  in  the  process  of  ^doplir.g  on«.  (;iven  the  " 
Ml.*  of  an  entorcoable  ,\MOG  Mandard,  l.herr  h  no 
iis.virantu  that  Massachuants'  LEV  program  will 
Hrh.cve  the  same  emis.'iioii;henpf:is  as  if  ii  had 
adopted  California-s  NM0C  av€ri,ge.  No.:eihcless 
several  farters  support  ERA'.s  tjelief  that  the 
rruuctions  of  the  LEV  pT^Kw  will  be  „,ual  ,o  or 
RH'ater  than  the  r«uijclion|s  froin  a  C»P  Kirsi 
Massachusetts  does  hax-e  i  Ztv  s^les  ma.ujaie 
which  might  by  itsi'lf  provide  reductions  equal  to 
or  sreatcr  than  the  CFFP.  ^Ten  if  .Massachusetts  did 
not  have  a  ZEV  raandale.  Ht  I.E\'  program  siill 
provides  sufficient  reductions  to  .^iialifv  as  a 
•.ubslitute.  MassachiiseitsM.fV  program  ,.roh,bils 
auto  manufacturers  from  stliing  in  Mas.sachu setts 
.m.v  vehicle  in  the  regiiialed  class  that  is  not 
•  ertified  in  California.  Martafactiirers  generaliv  do 
not  ••.  ouble<enif>"  vehic(«»s  in  Ulifom.a  ti.e 
manufacture  both  a  LEV  aiU  a  ULEV  version  of  the 
s..me  modpl).  Auto  man.jf;|rturer  haw  said  th..l  the 
mix  of  vehicles  sold  in  California  d.ws  not  differ 
Mgnificantly  from  the  mix  iold  in  Massachusetts 
(.iven  all  these  factors,  it  i^  «,iilik.ely  thai  the  .MMIJC. 
^ivcrsRe  of  vehicles  .sold  in  i  o;r;|.';jn(>  mth 
Massach.isetis-  LEV  program  «,i.;lci  i»  so  low  that 


till!  LEV  program  would  nol 


Msl  a.<i  muf  h  as  would  a  C  l-P- 


r»'duce  craiftsionsii 


EPA  is  approving  Massachusetts  LEV 
program  as  a  substitute  for  a  Clean  Fuel 
Meet  program,  as  submitted  bv  the  state 
on  November  15.  1993  and  May  11. 
1994.  pursuant  to  sections  177  and 
1  H2(c:)(4)(B)  of  the  Clean  Air  Act 

Under  the  Regulatory-  Flexibility  Act 
5  U.S.C.  fiOO  e/  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any'proposed  or 
final  rule  on  small  entities.  5  U.S  C  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-fvunt 
enterprises,  and  governmeiil  entities 
with  juri.sdicfion  over  populations  of 
less  than  50.000. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Admini.strator  under  the  proe:e(Jiia's 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-222.5).  as 
revised  by  an  October  4,  1993, 
me.morandu.m  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  Jhe.se 
tables.  On  Januarv  6,  1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  ofE-xecutive  Order  12291  for  a  period 
of  two  years.  The  US  EPA  has  submitted 
a  request  for  a  permanent  waiver  for 
Table  2  and  Table  3  SIP  revisions.  Tha 
OMB  has  agreed  to  continue  the 
temporary  waiver  until  such  time  as  it 
rules  on  EPA's  reque.st.  This  reque.st 
c:ontinues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30,  1993. 

SIP  approvals  under  section  110  and 
subc:hapter  I,  part  D  of  the  C.\A  do  not 
»:reate  any  new  requirements,  but 
simply  approve  requirements  that  the 
Commonwealth  is  already  iniposinij. 
Therefore,  because  the  federal  SIP-' 
approval  does  not  impose  any  new 
requirements.  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
under  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  iriquiryinfo  the 
ec:onomic  rea.sonableneiis  of  state  action 
The  CAA  forbids  EPA  to  ba.se  its  ac  tions 
c;onc.eming  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA    427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U  S  C 
7410(a)(2). 

Nothing  in  this  action  shotdd  lie 
c  onstrued  as  permitting  or  altowing  or 
establishing  a  prec:edent  for  any  fufurt' 


request  for  revision  to  any  Slate 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  c:onsidered  separately  in 
light  of  specific  technical,  economic 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatorv  requirements. 

Under  section  307(b)(1)  oftheCle.ci 
Air  Act,  petitions  for  judic;ial  review  ol 
this  action  must  be  filed  in  the  Unified 
States  Court  of  Appeals  for  the 
appropriate  c:ircuit  bv  April  3.  19<l'->. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  fin-il  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  reviev.-  nor  docs  it 
extend  the  time  within  which  a  petition 
for  judic:ial  review  may  be  file  d.  and 
shall  not  postpone  the  effectiveness  of 
suc;h  rule  or  action.  This  action  may  nol 
be  challenged  later  in  proc:eedings  to 
enforc:e  its  requirements,  (See  sec  lio-i 
30-(b)(2).)  •     ■ 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  prolt>c.tion.  Air 
pollution  c  ontrol,  Carbon  monoxid.- 
Hydroc  arbons.  Int;orporat!on  by 
reference.  Intergovernmental  relations 
Nitrogen  dioxide.  Ozone,  Reporting. .,:d 
recordkeeping  requirements. 

Note:  liuorporiilion  hy  Kfereuix  „{  li,-.- 
•Stale  Impiom.-ntiition  I'liin  for  fho 
(:<)mim)nwo,ilth  of  ,M.is.';a«  huv^tts  vics 
iippnivi'd  l)v  tJif  Dirctor  of  the  FwicraJ 
Ki'Kisti'r  (in  luly  1.  !<}«-..'. 

D.ili'ci   DcrrnilxT  V.i.  1'»<J4. 
John  P.  OeViliaTK. 
/''•Hioniil  Ailnunistriilor.  ni-fiioh  I 

Part  52  of  c  hapler  I.  title  40  of  the 
Code  of  Federal  Regulations  is  amei.dcd 
as  lollows: 

PART  52— {AMENDED] 

1   The  authority  citation  for  p;i,l  h2 
i.on!inu»'S  lo  read  as  follows: 
.Aulhority:  42  f  S  f :.  740I-7h-1(| 

Subpart  W— Massachusetts 

2.  .Section  52.1120  is  amended  by 
adding  paragraph  (c'(103J  loread  .is 
follows: 

§  52. 11 20    Identification  of  plan. 


(c  )  •      *      • 

(103)  Revisions  to  the  State 
Implementation  Plan  submitted  lj\  tin- 
Ma.s.s,ic.husetts  Department  of 
Environmental  Protection  on  Novemlcr 
15.  1993  and  May  11,  1994,  substiluliug 
the  California  Low  Emission  Vehjc:le 
program  for  the  Clean  Fuel  Flett 
program, 
(i)  Incorporation  bv  reference. 
(A)  Letters  from  the  Ma.ssachusetts 
Di-p,irlment  of  Environmental  PnjtcMii,.., 
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dated  November  15,  1993  and  May  11. 
1994.  submitting  a  revision  to  the 
Mas.sachusetts  State  Implementation 
Plan  which  substitutes  the  California 
Low  Emission  Vehicle  program  for  the 
Clean  Fuel  Fleet  program. 

(B)  A  regulation  dated  and  effective 
Januan-  31, 1992,  entitled  "U  Low 


Emission  Vehicle  Program".  310  CMR 
7.40. 

(C)  Additional  definitions  to  310  CMR 
7.00  "Definitions"  (dated  and  effective 
1/31/92)  to  carr\'  out  the  requirements 
set  forth  in  310  CMR  7.40. 

(ii)  Additional  materials. 

(A)  Additional  nonregulatory  portions 
of  the  submittal. 


3.  Table  52.1167  of  §  52.1167  is 
amended  by  adding  new  entries  to 
e.xisting  state  citation  for  310  CMR  7.00, 
"Definitions";  and  by  adding  new  state 
citation  for  310  CMR  7.40,  "U  Low 
Emission  Vehicles",  to  read  as  follows: 

§  52.1167    EPA-approved  Mdssachusetts 
State  regulations. 


Table  52.1 167.— EPA-Approved  Rules  and  Regulations 


State  citation 


Title/subject 


Date  sub- 
mitted by 
State 


Date  approved 
by  EPA 


Federal  Register  citation       52. 11 20  (c) 


Comments/unapproved 
sections 


310  CMR  7.00 


aiOCMR  7.40 


Definitions 


Low  emission  ve- 
hicle. 


11,'15;93 
05 '11/94 


11,15/93 
05/11/94 


Februar,'  1.  1995 


February  1.  1995 


[Insert  FR  citation  from 
published  date]. 


[Insert  FR  citation  from 
published  date) 


103    Approving  additional  defi- 
nitions for. 


103    Substitjte  for  CFFP. 
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BILLING  COOE  SS«0-50-P 

40  CFR  Part  80 

[AMS-FRL-5148-4] 

Regulation  of  Fuels  and  Fuel 
Additives:  Standards  for  Reformulated 
and  Conventional  Gasoline 


AGENCY:  Environmental  Protection 

Agoiicy. 

ACTION:  Partial  withdrawal  of  final  rule. 

SUMIVIARY:  On  July  20.  1994.  EPA 
published  a  direct  final  rule  (DFRM) 
which  made  minor  corrections, 
clarifications,  and  revisions  to  various 
provisions  in  the  final  reforinulatod 
gasoline  rule  which  was  publi.shed  on 
Fiibruary  16.  1994.  EPA  is  withdrawing 
certain  portions  of  the  DFRM.  because 
tidverse  or  critical  comments  were 
ri!Coivod  by  the  Agency,  or  an 
opportunity  to  submit  such  comments  at 
a  public  hearing  was  requested  for  those 
specific  portions.  EPA  is  only 
withdrawing  from  the  DFRM  those 
items  which  have  been  specifically 
addressed  in  those  adverse  comments 
The  portions  of  the  DFRM  withdrawn 
bv  EPA  concern  individual  baseline 
adjustments  based  on  production  of  JP- 
4  jet  fuel  and  changes  to  the  valid  range 
limits  for  RVP  under  the  Simple  Model. 
.Ml  other  changes  noted  in  the  July  20. 
1994  DFRM  will  go  into  effect  on 
September  19, 1994. 
EFFECTIVE  DATE:  This  action  is  effective 
januarv  26,  1995. 


ADDRESSES:  M.iterials  directly  relevant 
to  the  direct  final  rule  are  contained  in 
Public  Docket  A-94-30.  located  at 
Room  M-1500.  Waterside  Mall  (ground 
fiiior).  U.S.  Environmental  Protection 
.Agency.  401  M  Street  S\V.  Washington. 
D.C.  20460.  Other  materials  relevant  to 
the  reformulated  gasoline  final  rule  are 
contained  in  Public  Dockets  A-91-02 
and  A-92-12  The  docket  may  be 
inspected  from  8:00  a.m.  until  4:00  p.m. 
Monday  through  Friday.  As  provided  in 
40  CFR  part  2,  a  reasonable  fee  may  be 
charged  by  EP.'\  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
)(iann  Jack.son  Stephens.  USEPA 
(RD.SD-12).  Regulation  Development 
and  Support  Division.  2565  Plvmouth 
Road,  Ann  Arbor.  Ml  48105,  Telephone: 
(313)  668-4276.  To  request  copies  of 
this  document  contact:  Dolores  Frank, 
U.S.  EPA  (RDSD-12),  Regulation 
Development  and  Support  Division. 
2565  Plymouth  Road.  Ann  Arbor,  Ml 
48105.  telephone:  (313)  668-4295. 

SUPPLEMENTARY  INFORMATION:  The 
DFR.M  published  by  EPA  on  )uly  20. 
1994  made  a  number  of  changes  to 
EPA's  regulations  for  reformulated  and 
conventional  gasoline.  EPA  issued  a 
direct  final  rule  because  the  changes  it 
contained  were  generally  minor  in 
nature  and  were  e.xpected  to  be  non- 
controversial.  The  DFRM  allowed  the 
Agency  to  finalize  such  changes  in  an 
expeditious  and  timely  manner.  For 
instance,  many  of  the  changes  clarified 
issues  relevant  to  the  development  and 
auditing  of  individual  baselines  which 
were  to  be  submitted  no  later  September 


1 ,  1994.  Likiiwise.  since  the 
reformulated  gasoline  program  will 
c:onunenr(!  on  December  1,  1994,  the 
clarificati(ms  and  changes  contained  in 
tht!  direct  final  rule  promote  successfiil 
iiuplemeiUation  of  ttu;  reformulated . 
gasoline  and  anti-dumping  programs. 

Since  a  number  of  the  changes  to  the 
final  rule  were  not  insubstantial.  EPA 
provided  a  30-day  conuncnt  periorl  in 
which  conunents  on  specific  items 
could  be  submitted  or  a  public  hearing 
requested.  EPA  also  announced  that  it 
would  withdraw  from  the  direct  final 
rule  those  items  that  were  adversely 
commented  on.  This  would  have  the 
effect  of  re-aciivating  the  regulatory 
provisions  for  those  items  in  the  final 
rule  for  reformulated  gasoline 
pronudgated  on  December  l-'i.  H)!)3  and 
published  in  the  Federal  Register  on 
February  16.  1994  (59  FR  7715). 

The  Agency  has  received  adverse 
comments  on  just  a  few  of  tlie  changes 
in  the  direct  final  rule.  The  comments 
themselves  can  be  found  in  Public 
Docket  A-94-30.  Each  of  the  specific: 
items  addressed  in  tlu;  comments  is 
being  withdrawn  from  the  DFRM  by 
today's  action,  which  is  effective 
immediately.  All  items  that  were  not 
adverselv  commented  on  will  go  into 
effect  on  September  19,  1994. 

A  copy  of  this  action  is  availabli'  on 
the  EPA's  Office  of  Air  Qualitv  Planning 
and  Standards  (OAQPS)  Technology 
Transfer  Network  Bulletin  Board  System 
(TrNBBS).  The  service  is  free  of  charge, 
except  for  the  cost  of  the  phone  call. 
U.sers  are  able  to  access  and  download 
TTN  files  on  their  first  call.  The 
TFNBBS  can  be  accessed  with  a  dial-in 


phone  line  and  a  high-speed  modem  per 

the  following  information. 

TTN  BBS:  91*-541-5742  (1200-14400 

bps,  no  parity.  8  data  bits.  1  stop  bit) 
Voice  Helpline:  919-541-5384 
Also  accessible  via  Internet:  TELNET 

ttnbbs.rtpnc.epa.gov 
Off-line:  Mondays  horn  8:00  AM  lo 

12:00  Noon  ET 

When  first  signing  on,  the  user  will  be 
required  to  answer  some  basic 
informational  questions  for  registration 
purposes.  After  completing  the 
registration  process,  proceed  through 
the  following  series  of  menus: 
<T>    GATEWAY  TO  TTN  TECHNICAL 

AREAS  (Bulletin  Boards) 
<M>    OMS 

<K>    Rulemaking  and  Renorti'ii' 
<3>    Fuels  ^ 

<9>    Reformulated  gasoline 

A  list  of  ZIP  files  will  be  shown,  all 
of  which  are  related  to  the  reformulated 
gasoline  rulemaking  process.  To 
download  any  file,  type  the  instructions 
below  and  transfer  according  to  the 
appropriate  software  on  your  c-omputer: 
<D>ownload,  <P>rotocol.  <E»amine. 

<N>ew,  <L>ist,  or  <H>elp 
Selection  or  <CR>  to  exit:  D 
filename.zip 

You  w  ill  be  giwon  a  list  of  transfer 
protocols  from  which  you  must  choos«« 
one  that  matches  jwifh  the  tenninal 
software  on  your  own  computer.  The 
software  should  tlien  be  opone«i  and 
directed  to  receive  the  file  using  the 
same  protocol.  Prpgrams  and 
instructions  for  dt-archiving 
compressed  files  can  be  found  via 
<S>ystems  Utilities  from  the  top  menu, 
under  <A>rchivens/de-an:hivers.  After' 
getting  the  files  ydu  want  onto  your 
computer,  you  cao  quit  the  TTN  BBS 
with  the  <G>oodbve  command,  i'lease 
note  that  due  to  differences  b«';tw(!i;n  the 
software  u.sed  to  develop  the  docunumt 
and  the  software  into  which  the 
locument  may  be  downloaded,  changes 


was  presented  in  Section  IV.  Part  B.2  of 
the  DFRM  preamble.  See  59  FR  36944 
(July  20.  1994).  For  the  most  part, 
commenters  expressed  the  belief  that 
the  selection  of  the  0.2  JP-4  to  gasoline 
production  ratio  was  arbitrary.  In 
addition,  EPA  was  faulted  with 
disregarding  the  significant  economic 
and  competitive  impact  of  redefining 
the  ratio  on  those  refiners  with  ratios 
falling  below  0.2.  In  fact,  most 
commenters  supported  allowing 
baseline  adjustments  for  all  refiners  that 
produced  jP-^  in  1990,  thereby 
eliminating  the  need  for  a  |P-4  to 
gasoline  ratio  altogether. 

Since  commenters  objected  to  the 
change  in  specifying  this  ratio,  as 
announced  in  the  DFRM.  EPA  is 
withdrawing  the  action  in  the  July 
DFR.M  which  lowered  the  1990  JP-4  to 
gasoline  production  ratio  to  0.2.  The  0.2 
ratio  will  not  go  into  effect  r.n 
September  19th.  The  criteria  for  an 
adjustment  to  an  individual  basefine 
based  on  production  of  JP— I  will 
include  a  1990  JP-4  to  gasoline 
production  ratio  of  0.5,  as  was 
promulgated  in  the  December  1993  final 
regulations  for  roformulafod  ga.soline. 

n.  Withdrawal  of  JP-4  Adjustment 
Mulli-Rcrmery  Requirement 


m  format,  page  length,  etc.  may  ocf;ur. 

The  remainder  of  this  preamble  is 
organized  into  the  following  sections: 

I.  With<innvalofCha«H«to  fP-^  to««s<.linK 

Production  Ratio 

II.  Withdrawal  of /P-rtAdjustmenl  .Mnlti- 

Rofinery  Roquirament 

III.  Withdrawal  of  ChiBige  to  the  Valid  Range 

Limits  for  RVP  uinJor  the  Simple  Model 

I.  Withdrawal  of  Change  lo  fP-4  to 
Gasoline  Production  Ratio 

EPA  received  coDmients  from  Shedl 
Oil  Company,  Phillips  66  Companv,  and 
Chevron  USA  Products  Company  ' 
objecting  to  the  change  of  the  1090  JP- 
4  to  gasoline  produtlion  ratio  from  0.5 
to  0.2.  A  discussion  of  EPA's 
IJerspcctive  on  this  regidator\'  provision 


A.  Witlhiiuwa!  of  lidaxation  of  thn 
Rpquirement  That  AH  Rpfinerim  in  nn 
AggrcgciU?  Produced  JP^  in  19'J0 

In  August.  EPA  received  comments 
inmx  Chevron  USA  Products  Company 
regarding  the  re\i.scd  JP-4  adjustment 
app.'aring  in  the  July  DFRM.  In  .iddition 
lo  ihe  JP-4  to  gasoline  production  ratio. 
Chevron  ribjocted  to  the  ch.inge  in  the 
multiple  refinery  requiremenrdis<:usswl 
in  Proani!>Ie  S«;ction  VI.B.1.  Sw  59  FR 
3G944  (July  20,  1994).  Chevron  argued 
in  their  conunents  that  the  combined 
provisions  for  the  JP-^  a(ljustm<;nl  (r.itio 
and  niulli-refinorrecjuireinent)  were 
designed  to  benefit  a  certain  class  of 
refiners  and  thcreljy  pro\  iding  th,nt  class 
of  refiners  with  competitive  adv;mt3g.«; 
not  offered  to  all  refinc-s. 

The  DFRM  would  have  alt>^red  the 
regulations  to  allow  utilization  of  the 
JP-4  adjustment  for  those  refiners  with 
multiple  refineries  (nu'lli-rcfinery 
rt^finer)  regardless  of  whether  or  not 
each  of  their  refineries  produavl  JP-4  \n 
1990.  The  DFRM  revised  p.rovision  was 
uitended  to  treat  refiners  who  pro«hict«.J 
JP-1  equally  regardless  of  whether  or 
they  ov,-ned  more  than  one  n^finery. 
Since  the  Agency  received  a  critical 
coniment  on  the  revised  multiple 
refinery  provision  in  the  DfTlM,  EJ'A  is 
now  withdrawing  that  provision.  Th<' 
requirement  for  multi-refinery  refiner 
reverts  to  the  original  provisiiui 


contained  in  the  December  1993  fiiial 
reformulated  gasoline  rule.  Therefore, 
baseline  adjustments  are  only  allowed 
for  multi-refinery  refiners  where  each  of 
a  refiners  refineries  produced  fP-4  in 
1990. 

B.  Withdrawal  of  the  Requirement  for  an 
Aggregate  JP-4  Production  Ratio 
Calculation 

The  July  DFRM  also  contained  a 
provision  which  would  have  required 
refiners  of  multiple  refineries  to  average 
their  1 990  JP-4  production  to  1 990 
gasolme  production  ratio  across  all  of 
their  refineries.  See  59  FR  36944  (July 
20.  1994).  The  Agency  received  adverse 
comments  on  this  provision  from 
Chevron  and  Pennzoil.  While  Chevron 
<lid  not  specifically  mention  objections 
to  this  element  of  the  multi-refinery 
requirement  promulgated  in  tlie  DIRM. 
the  Agency  understands  Chevron's 
critical  comments  as  applying  equally  to 
each  component  of  die  DFRM  mulli- 
refinery  requirement.  Pennzoil  objected 
to  the  DFRMs  requirement  to  average 
the  JP-j  to  gasoline  production  ratio 
over  all  a  refiner's  refineries  (in  essence 
an  aggregate  raUo)  if  the  ratio  reverts 
back  lo  0.5  as  promulgated  in  the 
Dt'cember  1993  RFC  final  regulations. 
I'ennzoil  claimed  that  Ihe  combination 
of  the  higlier.  more  stringent  ratio 
lhn>sii.)Id  (0.5)  and  Ihe  more  restrictive 
requi.-etnent  to  calculate  across  all  (if  a 
multi-r(>finer's  refineries  would 
eliininnte  the  meaningful  relief  to  jP-4 
pri)du(  ers. 

.Since  EPA  received  adverse 
ciinuneius  tm  those  provisions,  it  is 
wilhd:  juiiig  tho.se  regulator\  provisions 
receiving  n(>gative  comments.  Tod.ty's 
action  withdraws  the  July  DFRM  jP^ 
adjiis^iiK^nt  multiple  n?finery  pntvisioi;s. 
The  iii'il'iple  refinery  provisions  in 
«?M0.)](c)(7)  remain  as  pmmulg.jted  in 
th.!  I).i  ember  1993  reform ulat<:d 
g.-.sulir.'fin;;l  n:le. 

in.  Withdrawal  of  Changr  to  the  Valid 
Ranj;;^  Limits  for  RVP  Under  the  Simple 
Mmipi 

hi  A  igLjsl.  l'i.!  Ami'rit;an  Automohi!..' 
Ma:i'ifa<.t:jrers  Asscici.itiou  (AAM.M 
siih::!;iti  d  commenls  to  the  Agency 
wli,<  h  objet  ted  to  the  change  in  the  I  jw 
end  vaiid  ra.ige  for  RVP  imder  the 
•Simple  Mr,<!ei.  Their  concern  is  that  low 
RVi>  fij(>]s  might  have  high  drive.abi!ily 
indi(  es  (DIs).  Ao.ording  to  AAMA,  higl) 
DI  fuels  produce  highrrvehicli' 
emissions  and  poor  customer 
satisfaction.  As  explained  in  their 
conunents.  unlike  the  Complex  Model, 
the  Si.'nple  Model  dwjs  not  limit 
distillation  temperatunts  and  tJie 
pronudgated  exteusitm  of  Ihe  RVP  val.d 
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ninge  could  allow  production  of  fuels 
with  low  volatility  and  a  high  DI. 

EPA's  July  DFRM  provision  would 
have  revised  the  low  end  of  the  valid 
range  for  RVP  under  the  Simple  Model 
to  6.4  psi,  from  6.6  psi.  The  Agency 
made  this  alteration  to  the  regulations  to 
make  the  low  end  of  the  valid  range  for 
RVP  consistent  throughout  Phase  1  of 
the  federal  reformulated  gasoline 
program,  and  provide  additional 
flexibility  for  refiners  to  complement 
the  already  established  blending  and 
enforcement  tolerances.  However,  since 
AAMA  submitted  comments  which  are 
critical  of  the  Agency's  Simple  Model 
valid  range  revision  before  the  August 
19th  deadline.  EPA  is  withdrawing  the 
revised  provision.  The  low  end  valid 
range  RVP  limit  under  the  Simple 
Model  remains  6.6  psi,  as  was 
promulgated  in  the  December  1993 
reformulated  gasoline  regulations. 

Therefore  the  amendments  to 
S  80.91(e)(7)  (the  altered  IP-4  multi- 
refinery  requirement  and  the  lower  1990 
IP-4  to  gasoline  production  ratio)  and  to 
§80.42  table  in  paragraph  (c)(1)  (altering 
the  lower  limit  RVP  valid  range  in  the 
simple  model)  appearing  at  59  FR  36944 
(July  20.  1994).  which  were  to  become 
effective  September  19,  1994  are  hereby 
withdrawn. 

It  is  important  to  note  that  EPA's 
withdrawal  of  these  regulatory  changes 
is  not  based  on  EPA's  agreement  or 
disagreement  with  the  adverse 
comments  received.  The  withdrawal  is 
based  solely  on  EPA's  determination, 
announced  in  the  DFRM.  that  these 
changes  would  go  into  effect  as  a  direct 
final  rule  only  if  no  persons  submitted 
adverse  comments  or  requested  an 
opportunity  to  comment.  EPA  is 
reviewing  comments  and  is  currently 
developing  a  notice  of  proposed 
rulemaking  that  will  address  the 
regulate^-  changes  withdrawn  by  this 
notice. 

EPA  is  withdrawing  these  provisions 
to  the  reformulated  and  conventional 
gasoline  regulations  without  providing 
prior  notice  and  an  opportunity  to 
comment  because  it  finds  there  is  good 
cause  within  the  meaning  of  5  U.S.C. 
553(b)  to  do  so.  Notice  and  comment 
would  be  impracticable,  as  EPA  needs 
to  withdraw  these  changes  quickly  as 
they  go  into  effect  on  September  19, 
1994.  In  addition  further  notice  is  not 
necessary  as  EPA  has  already  informed 
the  public  it  would  follow  this 
procedure  if  adverse  or  critical 
comments  were  received  within  30  days 
of  the  publication  of  the  DFRM.  For  the 
same  reasons,  EPA  finds  it  has  good 
cause  under  5  U.S.C.  533(b)  to  make  this 
withdrawal  mimediately  effective. 


IV.  Statutory  Authority 

The  statutory  authority  for  this  action 
is  granted  to  EPA  by  Sections  114. 
211(c)  and  (k)  and  301  of  the  Clean  Air 
Act,  as  amended:  42  U.S.C.  7414. 
7545(c)  and  (k).  and  7601. 

List  of  Subiects  in  40  CFR  Part  80 

Envrironmental  protection.  Air 
pollution  control.  Fuel  additives. 
Ga.soline,  Motor  vehicle  pollution. 

Dated:  )anuar>-  26. 1995. 
Carol  M.  Bro%«riier, 

Administrator. 

40  CFR  part  80  is  amended  as  follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sections  114.  211  and  301(aJ  of 
the  Clean  Air  Act  as  amended,  42  U.S.C. 
7414,  7545  and  7601(a). 

2.  In  §  80.42,  the  table  in  paragraph 
(c)(1)  is  revised  to  read  as  follows: 

§  80.42    Simple  emissions  model. 


(0* 
(!)• 


Fue)  parameter 

Range 

Benzene  content 

0-4.9  vol  % 

RVP  

6  6-9.0  psi 
0-4.0  wt  % 

Oxygen  content  

Aromatics  content 

0-55  vol  % 

3.  In  §80.91,  paragraph  (e)(7)(i){D)  is 
removed  and  paragraphs  (e)(7)(i)(A)  and 
(e)(7)(i)(C)  are  revised  to  read  as  follows: 

§80.91    Individual  baseline  determination. 


(e)*   •   • 

(7)*   *   * 

(i)*   *   • 

(A)  The  refinery  is  the  only  refinery 
of  a  refiner  such  that  it  cannot  form  an 
aggregate  baseline  with  another  refinery 
(per  paragraph  (f)  of  this  section)  or  all 
of  the  refineries  of  a  refiner  produced 
IP-4  in  1990  and  each  of  the  refineries 
also  meets  the  requirements  specified  in 
paragraphs  (e)(7)(i)  (B)  and  (C)  of  this 
section. 
***** 

(C)  The  ratio  of  the  refinery's  1990  IP- 
4  production  to  its  1990  gasoline 
production  equals  or  exceeds  0.5. 

***** 
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40  CFR  Part  180 
[OPP-300365A;  FRL-4932-1] 
RiN  2070-AB78 

FD  &  C  Yellow  No.  6  Aluminum  Lake, 
2-t(2-Hydroxy-5'- 
Methylphenyl)Benzotriazole  and 
Octadecyl  3,5-Di-Tert-Butyl-4- 
Hydroxyhydrocinnamate;  Tolerance 
Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  FD  &  C  Yellow 
No.  6  Aluminum  Lake  (CAS  Reg.  No. 
15790-07-5).  2-(2'-hydroxy-5'- 
methylphenyl)-benzotriazole  (CAS  Reg. 
No.  2440-22-4).  and  octadecyl  3.5-di- 
tert-butyl-4-hydroxyhydrocinnam3te 
(CAS  Reg.  No.  2082-79-3)  when  used  as 
inert  ingredients  (components  of  ear 
tags  and  similar  slow-release  devices)  in 
pesticide  formulations  applied  to 
animals.  Y-Tex  Corp.  requested  this 
regulation. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  February  1. 1995. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  IOPP-300365A1,  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency.  Rm. 
M3708,  401  M  St..  SW..  Washington.  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  cf 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  request 
to:  Rm.  1132,  CM  #2. 1921  lefferson 
Davis  Hwy..  Arlington.  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Tolerance  Fees).  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Kerry  B.  Leifer.  Registration 
Support  Branch,  Registration  Division 
(7508W).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number; 
Westfield  Building  North.  6th  Fl..  2800 
Crystal  Drive.  Arlington.  VA  22202. 
(763)-308-8323. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  10.  1994 
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(59  FR  56027).  EPA  issued  a  proposed 
rule  that  gave  notice  that  Y-Tex  Corp 
P.O.  Box  1450, 1825  Big  Horn  Ave., 
Cody.  WY  82414.  had  submitted  a 
pesticide  petition  to  EPA  requesting  that 
the  Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e),  propose  to  amend  40  CFR 
180.1001(d)  by  establishing  exemptions 
from  the  requirement  of  a  tolerance  for 
residues  of  FD  4  C  Yellow  No.  6 
Aluminum  Lake  (CAS  Reg.  No.  15790- 
07-5).  2-(2'-hydroxy-5'- 
methylphenyl)benzotriazole  (CAS  Reg 
No.  2440-22-4),  and  octadecvl  3,5-di- 
tert-butyl-4-hydrox>hydrocinnamate 
(CAS  Reg.  No  2082-79-3)  when  used  as 
inert  ingredients  (components  of  ear 
tags  and  similar  slow-release  devices)  in 
pesticide  formulations  applied  to 
animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propel lants  in  aero.sol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert  "  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerance  exemptions 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemptiona  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 


publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  reque.st  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  reque.sts  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  anv  evidence  relied 
upon  by  the  objector  "(40  CFR  17H.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrar>';  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  l)y  the 
requestor  would  be  adequate  tojustify 
the  action  requested  (40  CFR  178.32)." 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4.  1993),  the  Agency  must 
determine  whether  the  regulatory  action 
IS  "significant"  and  therefore  subject  to 
review  by  the  Office  of  .Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulator}'  action"  as  an  action  that  is 
likely  to  result  in  a  rule(l)  having  an 
annual  effect  on  the  economy  of  Si  00 
million  or  more,  or  adversely  and 
materially  affecting  a  .sector  "of  the 
economy,  productivity,  competition, 
jobs,  the  environment',  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  se'rious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 


another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Exe(.uti\e 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  then-fore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub  L  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  detcnnined  that 
regulations  establishing  new  loloran(.e>; 
or  raising  tolerance  levels  or 
establishing  exemptions  from  toleraiK  »• 
requirements  do  not  have  a  significant 
ef:onomic  impact  on  a  substantial 
number  of  small  entitie.s.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1081  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Fart  IHO 

Environmental  protection. 
Administrative  practice  and  proi  (■du^«^ 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  lanuary  23.  1995. 

LoLs  Rossi, 

Aitinfi  Dirotnr.  n»'};i!,tnitinn  nivisinn.  Offi,  ,- 
nfPt-aticiHp  Prngrt'.ius. 

Therefore.  40  CFR  part  IHO  is 
amended  as  follows: 

PART  180— lAMENDED] 

1.  The  authority  citation  for  part  ]«(». 
continues  to  read' as  follows: 

Authority:  21  I  S.C.  346a  and  371. 

2.  Section  180.1001(e)  is  amended  in 
the  table  therein  by  adding  and 
alphabetically  inserting  the  inert 
ingredients,  to  read  as  follows: 

§180.1001     Exemptions  from  the 
requirement  of  a  tolerance. 


(e)* 


Inert  ingredients 


Limits 


Uses 


'^tS^ar'sT  """  '  """"""  ''''  *^''  "'^"  '°"    ^°'  T^?"  2'-  ^y  -'9h.  of    P.g^n,  .n  an.mal  tag  and  s.m..ar  slow-release'  de- 
'  pesticide  formulation.  vices. 


'"L^CJ^'XT.S'''""^''"'""'^'^*^^^'^        '^^S     Not  more  than  0.5%  by  we.gh,     Ultraviole.  Iigt,,  absort^r.'stab.l,zer  .n  an.mal  tag  and 

similar  slow-release  devices. 


Reg.  No.  2440-22-4). 


of  pesticide  formulation. 
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Octadecyi     3.5-di-ten-butyl-4-hydroxyhydrocinnamate    Not  rirKxe  than  0.5%  by  weight    Thermal  stabilizer/antioxidant  in  animal  tag  and  simi- 
(CAS  Reg.  No.  2082-79-3.  of  pesticide  formulation.  lar  slow-release  devices. 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7610] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

*  SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
th(?  National  Flood  Insurance  Program 
(NFIP).  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  comnmnity  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
cnlunm  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rolwrt  F.  Shea  Jr..  Division  Director, 
Program  Implementation  Division, 
Miligalinn  Directorate.  500  C  Street  SW.. 
Room  417.  Washington,  DC  20472,  (202) 
r)40-3(il9. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  retiu"n, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
constniction  from  futiue  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
D.S.C.  4022,  prohibits  flood  insurance 
coverape  as  authorized  under  the 


National  Flood  Insurance  Program.  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  urith  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations.  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Reoister. 

In  addition,  tnc  Federal  Emergency 
Management  Agency  has  identified  tin; 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  pubhshed,  i.s 
indicated  in  the  fourth  colimm  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C. 
4106(a).  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Deputy  Associate  Director  finds 
that  notice  and  public  comment  under 
5  U.S.C.  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  conmiunity  receives  a  6-month. 
yO-duv.  and  30-dav  notificatioii 


addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  nde  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Deputy  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968.  as 
amtmded,  42  U.S.C.  4022.  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
aderjuate  fioodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  hv. 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classincalion 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  128GG  of 
September  30,  1993.  Regulatory 
Planning  and  Review,  58  FR  51735.' 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
E,xecutive  Order  12612,  Federali.sm. 
October  26,  1987.  3  CFR.  1987  Comp.. 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25, 1991.  56  FR 
5519.-,  3  CJR,  1991  Comp.,  p.  309. 


List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 


PART  64— [AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  ef  spq.: 
Reorganization  Plan  No.  .3  of  1978.  3  CFR. 


l^J^,9''"'P-  P-  329:  E.O.  12127,  44  FR  19.1fi7. 
3CFR.  1979  Comp..  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 


Community 
No. 


Region  III 

Pennsylvania: 

Masontown,  txjrough  of,  Fayette  County 

Briar    Creek,     twrough    of.     Columbia 

County. 
Upper  DuWin.  township  of.  Montgomery 

County. 

Region  V 

Indiana:  Allen  County,  unincorporated  areas 


Effective  date  of  authorization/cancellation  of 
sale  of  flood  insurance  in  community 


422572 
420340 
420708 

180302 


July  9,  1975.  Emerg.;  September  4    I99i 

Reg.;  February  2.  1995.  Susp 
August  31.  1973,  Emerg.;  August  15    1979 

Reg.;  February  16,  1995,  Susp. 
August  18,  1972.  Emerg.;  January  3,  1979 

Reg.;  February  16.  1995.  Susp. 

February  14,  1974.  Emerg  ;  September  28 
1990,  Reg.;  February  16.  1995.  Susp. 


Current  ef- 
fective map 
date 


Date  certain  Federal 

assistance  no  longer 

available  in  special 

flood  hazard  areas 


2-2-95 
2-16-95 
2-16-95 

2-16-95 


Code  for  reac*ng  third  column:  Emerg.-Emergency;  Reg.-Regular;  Rein-Reinstatement;  Susp.-Suspen 


February  2,  1995. 
February  16.  1995 
Do 

Do. 


ision. 


((.'iitiilog  of  Fcdf|r.il  Domestic  .As.sistiiiK..; 
K3-100.  "Flood  llpsurance") 
Issued:  January  26.  1995. 
Frank  H.  Thomas, 

Dfpiity AssocinL Director.  Miti>;ation 
Directorate. 


.\(). 
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44  CFR  Part  64 

[Docket  No.  FEMA-7609] 

List  Of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rjile. 


SUMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NF"IP).  These  communities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  .sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
li.sted. 

EFFECTIVE  DATE:  The  dates  listed  in  the 
third  column  of  the  table.     " 
ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  communitv,  or  from 
the  NFIP  at:  Post  Office  Box  6464, 
Rockville,  MD  20849,  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  Division  Director, 


Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street  SW.. 
room  417,  Washington,  DC  20472  (202) 
646-3619. 

SUPPLEMENTARY  INFORMATION:  Tlie  NFIP 
enables  property  owners  to  purcho.se 
fiood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  fioodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  ,NFIP. 
subsidized  fiood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agencv 
has  identified  the  special  fiood  hazard  ' 
areas  in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (FIRM).  The  date  of  the  fiood  map. 
if  one  has  been  published,  is  indicated 
in  the  fourth  column  of  the  fable.  In  the 
communities  listed  where  a  fiood  map 
has  been  published.  Section  102  of  the 
Flood  Di.saster  Protection  Act  of  1973.  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purcha.se  of  fiood  insurance  as  a 
condition  of  Federal  or  federal!  v  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 
The  Director  finds  that  the  delayed 
effective  dates  would  be  contrarv  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under 
5  U.S.C.  533(b)  are  impracticable  and 
unnecessary. 


National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Considerations.  .No 
environmental  impact  a.ssessment  has 
been  prepared. 

Regulatory  Flexibility  Act'" 

The  As.so<;iate  Director  certifies  t!i,i! 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordam  i 
with  the  Regulatory  Flexibility  Act.  .I 
U.S.C.  601  et  seq.,  because  the  rule 
creates  no  additional  burden,  but  lists 
those  communities  eligihle  for  llie  sail- 
of  flood  insurance. 

Regulatory  Classification 

This  final  rule  is  not  a  signifi<.anl 
regulatory  action  under  the  criteria  of 
section  3(0  of  E.un.utive  Order  1JH(,6  (,i 
September  30.  1993.  Regulatory 
Planning  and  Review.  58  FR  .')173.-. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
colleclioii  of  information  for  j)urp(is»-s  i.i 
the  Paperwork  Reduction  Act.  44  U.S C 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  th..t 
have  federalism  implications  under 
Executive  Order  12612.  Federalism. 
October  2fi.  1987.  3  CFR.  1987  tionip 
p.  232. 

Executive  Order  12778.  Civil  Jus.itp 
Reform 

This  rule  meets  the  applic  anit- 
standards  of  section  2{hJ(2)  of  IVt  i;;. .  .• 
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Order  12778.  October  25. 1991. 56  FR 
55195.  3  CFR.  1991  Comp..  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
Accordingly.  44  CFR  part  64  is 
amended  as  follows: 


PART  64— [AMENDED] 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.SC.  4001  et seq.. 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 


1978  Comp..  p.  329:  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp.,  p.  376. 

§  64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 


New  Eligit>les— Emergency  Program 

Missouri:  Dalton,  village  of.  Chariton  County  

New  Eliglbles — Regular  Program 

Florida:  DeBary,  city  of,  Volusia  County'  

North  Carolina:  Holly  Springs,  town  of.  Wake  Coun- 
ty- 
Reinstatements—Regular  Program 
Pennsylvania;  Lower  Chichester,  township  of.  Dela- 
ware County. 

Minnesota:  Dakota,  city  of,  Winona  County  

Alabama:  Russell  County,  unincorporated  areas 


Regular  Program  Conversions — Region  IV 

Tennessee: 

Bartlett,  city  of.  Shelby  County  

Cotlierville,  town  of,  Shelby  County 

Gemiantown,  city  of,  Shelby  County 


Community 
No. 


Region  V 

Illinois: 

Arlington  Heights,  village  of.  Cook  and  Lake 
Counties. 
Michigan: 

Marquette,  city  of,  Marquette  County  

Region  V 

Illinois: 

GruTKly  Courrty,  unincorporated  areas  

Region  Vt 

Oklahoma: 

Osage  County,  unJr>corporated  areas  


290464 

120672 
370403 


421604 

270526 
010287 


470175 
470263 
470353 


170056 
260716 

170256 

400146 


Effective  date  of  authorization/cancellation  of  sale 
of  flood  insurance  in  community 


December  2,  1994 


May  14.  1971,  Emerg.;  November  23.  1973,  Reg 
December  23.  1994.  Reg 


October  9.   1974.   Emerg.;   September  22,    1979, 

Reg.;  September  3.  1992,  Susp.,  Decemt>er  6, 

1994,  Rein. 
August  21,   1974.  Emerg.;  June  15.   1982,  Reg.; 

June  15,  1982,  Susp.;  December  8.  1994.  Rem. 
Febmary,  25  1976.  Emerg.;  September  16.  1981, 

Reg.;  Septemljer  16.  1981,  Susp.:  December  28, 

1994.  Rem. 


Current  effective 
map  date 


December  2,  1994,  suspension  withdrawn 

(jO                                     

December  2.  1994 
Do. 

do 

Do. 

do  

Do. 

do  

Do. 

December  15.  1994.  suspension  withdrawn 

December  15.  199 

do  

Do. 

December  13.  1974. 


March  3.  1992. 


September  30.  1993. 


June  15.  1992. 
September  16.  1981. 


'  This  is  a  newly  incorporated  community,  eligible  12-5-94,  that  was  participating  in  the  Regular  Program  as  an  unincorporated  area  of  Volusia 
County  (125155).  The  City  has  adopted  the  County's  Flood  Insurance  Rate  Map  (FIRM),  Flood  Insurance  Study  (FIS)  and  ordinances  for  flood 
insurance  and  floodplain  management  purposes.  (FIRM  Panels  465,  475,  580  and  585).  .  r-  ^      ,  k 

Code  for  reading  third  column;  Emerg.— Emergency:  Reg— Regular;  Susp.— Suspension,  Rein.— Reinstatement.  (Catalog  of  Federal  Domestic 
Assistance  No.  83.100,  "Flood  Insurance.") 


I.ssucd:  Ianuar\'23. 199.";. 
Frank  H.  Thomas, 

Deputy  Associate  Director.  Mitigation 
Directorate. 
|FR  Doc.  95-2456  Filed  1-31-95:  8:45  am) 

BILLING  CODE  6718-21-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Docket  No.  950111010-6010-01;  I.D. 
103194B] 

Prohibition  on  the  Intentional  Lettial 
Take  of  Marine  Mammals  in 
Commercial  Fishing  Operations 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Final  rule. 


SUMMARY:  The  Marine  Mammal 
Protection  Act  Amendments  of  1994 
ostciblished  in  section  118  a  new 
management  regime  for  the  taking  of 
marine  mammals  incidental  to 
commercial  fishing  operations.  Among 
other  things,  section  118  prohibits  the 
intentional  lethal  taking  of  marine 
mammals  in  the  course  of  commercial 
fishing  operations.  In  partial 
implementation  of  section  118,  NMFS 
amends  the  interim  exemption  currently 
in  effect  under  section  114  to  make  the 
prohibition  on  intentional  lethal  takings 
fully  applicable  to  all  commercial 
fishing  operations.  All  other  provisions 
of  the  interim  exemption  remain  in 
effect  until  superseded  by  hirther 
regulations. 
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EFFECTIVE  DATE:  March  3,  1995. 
ADDRESSES:  Chief.  Marine  Mammal 
Division.  Office  of  Protected  Resources. 
F/PR.  National  Marine  Fisheries  Service 
(NMFS),  1315  East-We-sf  Highway, 
Silver  Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Wilkinson.  Office  of  Protected 
Re.sources,  301-713-2322. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  December  8,  1994,  at  59  FR  61324. 
NMFS  proposed  a  rule  to  prohibit  the 
intentional  lethal  taking  of  marine 
mammals  in  the  course  of  commercial 
fishing  operations.  The  proposed  rule 
provided  an  exception  if  such  taking  is 
imminently  necessary'  in  self-defense  or 
to  save  the  life  of  another  person.  The 
notice  of  proposed  rulemaking 
requested  comments  and  contained  a 
discussion  of  (he  background  for  the 
proposed  rule.  The  background  is  not 
repeated  here. 

This  rule  implements  section 
118(a)(5)  of  the  Marine  Mammal 
Protection  Act  (MMPA).  It  prohibits  the 
intentional  lethal  take  of  marine 
mammals  in  the  course  of  commercial 
fishing  operations.  An  exception  is 
provided  for  an  intentional  lethal  take 
imminently  necessary  in  self-defense  or 
to  save  the  life  of  another  person  in 
immediate  danger.  If  a  marine  mammal 
is  killed  in  self-defense  or  to  save  the 
life  of  another  person,  a  report  must  be 
made  to  the  appropriate  NMFS  Regional 
Office  within  48  hours  after  the 
conclusion  of  the  fishing  trip. 

In  the  notice  of  proposed  rulemaking. 
NMFS  announced  that  it  intended  to 
make  January'  1,  1995.  the  effective  date 
for  the  final  rule.  In  order  to  allow  time 
to  notify'  fisheri.  however,  tlie  effet;tive 
date  is  delayed  until  30  days  after  the 
date  of  publication  in  th«  Federal 
Regisler.  1 1 

Comments  and 'Responses 

Comments  were  received  from  the 
U.S.  Fish  and  Wildlife  Ser\'ice,  Carmel 
River  Steelhead  Association,  the  Center 
for  Marine  Conservation.  Earth  Island 
Institute,  the  Humane  Societv  of  the 
United  States.  Maine  Aquaculture 
Association.  Salmon  for  All.  and  23 
private  individuals.  Fifteen  comnienters 
supported  the  proposed  rule.  Thirteen 
commenters  opposed  the  proposed  rule. 
Two  commenters  neither  supported  nor 
opposed  the  proposed  rule.  Specific 
comments  are  addressed  below: 

Comment:  There  is  no  compelling 
reason  Uiat  this  one  provision  of  the 
section  118  amendment  should  be 
adopted  at  this  iime.  This  action  is 
clearly  in  opposition  to  Congre,ss'  intent 


that  the  entire  section  118  amendment 
be  adopted  collectively. 

Response:  There  is  nothing  in  the 
statutory  language  or  in  either  the  Houst 
or  Senate  Reports  (House  Report  103- 
439  and  Senate  Report  103-220)  that 
indicates  that  all  of  section  118  is  to  be 
implemented  simultaneously. 

There  is  evidence  that  since  the 
pas.sage  of  the  1994  amendments  to  the 
MMPA.  the  intentional  lethal  taking  of 
marine  mammals  has  occurred  at  levels 
greater  than  historic  levels.  For 
example,  one  marine  mammal 
rehabilitation  facility  reports  that  31 
California  .sea  lions  were  admitted  after 
being  shot  between  Mav  1  and 
November  1.  1994.  The" same  facility 
admitted  a  total  of  37  pinnipeds  that 
had  been  shot  in  the  8-year  period  prior 
to  1992.  An  acceleration  in  the  rate  of 
intentional  lethal  takes  over  historic 
levels  is  contrary  to  the  intent  of 
Congress  to  prohibit  the  intentional 
lethal  take  of  marine  mammals  in  the 
course  of  commercial  fishing. 
In  addition,  there  have  been 
indications  that  allowing  the  intentional 
lethal  take  of  certain  species  may  result 
in  the  intentional  lethal  taking  of  other 
.species  whose  intentional  lethal  take  is 
prohibited.  Although  it  is  not  certain 
that  fishers  were  responsible,  an  event 
in  March  1993  illustrates  this  problem. 
In  a  relatively  short  period  of  time.  58 
dead  pinnipeds  washed  onto  beaches  on 
the  central  Washington  coast.  Nine  of 
the  animals  were  Steller  sea  lions.  Of  34 
animals  that  were  ft«sh  enough  for 
examination.  32  had  been  shot 

including  eight  ofthe  nine  Steller  sea 
lions— three  of  which  were  pregnant. 
The  intentional  lethal  taking  of  Steller 
sea  lions  is  prohibited  under  the 
MMPA.  and  the  species  is  listed  as 
threatened  under  the  Endangered 
Species  Act.  It  is  possible  that  the 
similarity  of  Steller  sea  lions  to  other 
pinniped  species,  whose  intentional 
lethal  take  is  allowed,  was  responsible 
for  individuals  assuming  that  it  was 
legal  to  kill  them. 

Given  the  above,  the  availability  of 
nonlethal  means  of  deterring  marine 
mammals  from  gear  and  catch,  and  the 
fact  that  section  118(a)(5)  ofthe  MMPA 
requires  that  NMFS  implement  the 
prohibition  on  intentional  lethal  takes  of 
marine  mammals  in  connection  with 
commercial  fishing  bv  no  later  than 
September  30.  1995.  implementation  of 
the  .statutory  provision  at  this  time  is 
warranted. 

Comment:  The  deadline  for  response 
to  the  proposed  rule  should  be  extended 
to  40  days.  Fifteen  days  provides  little 
opportunity  to  disseminate  information 
to  tho.se  who  may  be  interested  in 
coniinenting  on  the  rule. 


Response:  NMFS  is  implementing 
.section  118(a)(5)  ofthe  MMPA.  The 
.statutory  language  is  explicit,  and 
NMFS  has  no  discretion  as  to  the 
substantive  content  ofthe  rule.  As 
indicated  in  the  previous  response, 
there  is  reason  to  believe  that 
intentional  lethal  takings  of  marine 
mammals  are  occurring  at  levels  above 
historic  levels  and  that  allowing  the 
intentional  lethal  take  of  .some  .species 
may  result  in  the  taking  of  threatened 
species.  Given  this,  a  15-dav  comment 
period  was  deemed  sufficient. 

Comments  were  received  through  day 
27  Irom  the  date  of  the  publication  of 
the  notice  of  proposed  rulemaking,  and 
all  comments  received  were  considered. 

Comment:  Several  commenters 
opposed  to  the  rule  noted  that, 
particularly  on  the  west  coast,  fishers 
had  a  significant  amount  of  their  catch 
taken  by  pinnipeds.  Thev  also  noted 
that  populations  of  harbor  seals  and 
California  sea  lions  have  increased 
substantially  since  the  passage  of  the 
MMI'A  and  that  natural  predators  .such 
as  bears,  wolves,  and  cougars  are  no 
longer  present.  Some  commenters 
pointed  out  that  west  coast  salmonid 
runs  have  been  .seriously  depleted,  and 
that  a  number  of  populations  either 
have  f)een  li.sfed  under  the  Endangered 
Species  Act  or  are  being  considered  for 
listing.  The  commenters  provided 
information  that  pinnipeds  prev  on  such 
runs.  Two  commenters  provided 
documentation  ofthe  number  of 
steelhead  and  coho  in  the  Monterey.  CA 
area  with  scars  and  wounds  that 
appeared  to  be  caused  bv  marine 
mammals. 

Response:  As  pointed  out  above,  the 
statutory  language  does  not  provide 
WMFS  with  the  discretion  to  allow  the 
intentional  lethal  take  of  marine 
nianinials  in  the  course  of  comme.'-cial 
fi.shing  operations  other  than  to  protect 
human  life.  The  rule  does  not  aifecl  the 
ability  of  persons  involved  in  such 
fisheries  to  use  nonlethal  deterrence 
methods. 

Other  provisions  of  the  1994 
amendments  to  the  MMPA  address  this 
i.ssues.  Section  120(0  ofthe  MMPA 
requires  NMFS  to  prepare  a  report  to 
determine  whether  California  .sea  lions 
and  Pacific  harbor  seals  are  having  a 
significant  negative  impact  on  the 
recovery  of  salmortid  stocks.  Although 
NMFS  has  no  discretion  in  this 
rulemaking,  the  information  submitted 
on  this  i.ssue  will  be  provided  to  the 
individuals  drafting  this  report. 

Further,  sections  120(a)  through  (d)  of 
the  MMPA  provide  a  procedure 
whereby  a  state  may  apply  to  N.MFS  to 
authorize  intentional  lel.hal  tjke  of 
individually  identifiable  pinnipeds 
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which  are  having  a  significant  negative 
impact  on  the  decline  or  recovery  of 
salmonid  stocks  that  have  been  listed 
under  the  Endangered  Species  Act  or 
are  approaching  threatened  or 
endangered  species  status.  If  authority 
to  intentionally  lethally  take 
individually  identifiable  pinnipeds  is 
granted,  section  120(c)(4)  requires  that 
the  taking  be  perfonned  by  Federal  or 
state  agencies,  or  by  qualified 
individuals  under  contract  to  such 
agencies.  However,  it  does  not  provide 
NMFS  with  the  discretion  to  authorize 
intentional  lethal  taking  in  the  course  of 
commercial  fishing  operations. 

Comment:  Marine  mammals  that  have 
loamed  to  raid  nets  for  their  food  can  be 
extremely  aggressive.  Protecting  oneself 
I'-om  threatening  marine  mammal 
l>ehavior  should  not  place  the  fisherman 
or  woman  in  violation  of  the  law. 

Response:  The  rule  contains  an 
exception  to  the  prohibition  on 
intentional  lethal  takes  for 
circumstances  when  the  killing  of  a 
marine  mammal  is  imminently 
necessary  in  self-defense  or  to  save  the 
life  of  another  person  in  immediate 
danger.  If  a  marine  mammal  is  taken 
under  such  circumstances,  the 
individual  involved  is  required  to  report 
the  taking  to  the  appropriate  NMFS 
Regional  Office  within  48  hours  of  the 
conclusion  of  the  fishing  trip. 

Comment:  It  should  be  noted  in  the 
preamble  to  the  rule  that  the  section 
101(c)  exception  allowing  intentional 
lethal  take  to  protect  human  life  also 
provides  the  Secretary  of  Commerce 
(and  for  species  under  the  jurisdiction 
of  the  Department  of  the  Interior,  the 
Secretary  of  the  Interior)  the  authority  to 
seize  and  dispose  of  any  carcass. 

Response:  As  part  of  the  * 

implementation  of  the  1994 
amendments  to  the  MMPA  ,  NMFS 
intends  to  propose  specific  regulations 
to  covet  the  section  101(c)  exception.     ' 
Those  regulations  will  incorporate  the 
provision  allowing,  but  not  requiring, 
the  Secretary  to  seize  and  dispose  of  any 
carcass.  As  the  commenter  noted,  this 
provision  also  applies  to  commercial 
fishing  operations,  and  the  point  is  well 
taken.  Because  of  the  nature  of  fisheries, 
such  animals  may  never  come  into  the 
possession  of  a  fisher  or  may  be 
discarded  "before  a  fishing  trip  is 
completed.  In  instances  when  a  carcass 
is  retained,  the  Secretary  has  statutory 
authority  to  confiscate  and  dispose  of  it. 
Because  such  instances  are  likely  to  be 
uncommon,  language  will  not  be  added 
to  this  regulation,  but  will  appear  in  the 
more  generic  regulation  implementing 
the  section  101(c)  exception  for 
intentional  lethal  taking  to  protect 
human  safety. 


Comment:  The  draft  stock  assessment 
sets  potential  biological  removal  (PBR) 
for  western  north  Atlantic  harbor  seals 
at  864  animals.  The  small  number  of 
animals  currently  taken  by  intentional 
means  to  protect  aquaculture  facilities 
will  have  a  negligible  impact  on  the 
stock. 

Response:  With  the  exception  of  the 
section  101(c)  provision  noted  above, 
the  MMPA  states  that  the  intentional 
lethal  taking  of  marine  mammals  in  the 
course  of  commercial  fishing  operations 
is  prohibited.  Therefore,  the  question  of 
whether  the  lethal  removal  of  a 
specified  number  of  animals  is  beneath 
the  PBR  level  is  irrelevant.  The  concept 
of  PBR  was  developed  in  order  to  assist 
in  managing  incidental,  i.e., 
unintentional,  taking  of  marine 
mammals  in  commercial  fisheries. 

Comment:  The  Gulf  of  Maine 
Pinniped-Fishery  Interaction  Task  Force 
mandated  under  section  120(h)  has  not 
been  set  up  yet.  The  Task  Force  might 
recommend  intentional  lethal  take  as  an 
option.  In  addition,  the  guidelines  for 
nonlethal  deterrence  are  not  yet  in 
effect. 

Response:  NMFS  has  made  initial 
contacts  concerning  members  of  the 
Task  Force,  and  the  Task  Force  should 
be  formalized  by  the  time  that  this  rule 
becomes  effective.  Nevertheless,  the 
Task  Force  report  is  not  due  until  the 
end  of  April  1996.  Even  if  the  Task 
Force  were  to  recommend  that 
intentional  lethal  takes  be  allowed,  a 
statutory  change  would  be  required 
before  such  a  recommendation  could  be 
implemented.  Similarly,  the  draft 
guidelines  on  nonlethal  take  should  be 
available  soon.  Although  the  guidelines 
are  not  yet  in  place,  the  section  114 
interim  exemption  and  its  authorization 
for  nonlethal  deterrence  remain  valid. 
Until  deterrence  guidelines  are  issued, 
participants  in  commercial  fisheries 
may  continue  to  use  all  nonlethal 
deterrence  methods  that  are  currently 
used. 

Comment:  The  promulgation  of  this 
regulation  will  result  in  the  loss  of 
millions  of  dollars  to  the  salmon 
aquaculture  industry  because  of  harbor 
seal  predation  on  salmon  in  net  pens. 
NMFS  cannot  justify  the  statement  that 
the  proposed  rule  "would  not  have  a 
significant  impact  on  a  substantial 
numbers  of  small  entities." 

Response:  Since  1989,  owners  of 
salmon  net  pens  have  been  subject  to 
the  requirement  contained  in  the  1988 
amendments  to  the  MMPA  (Pub.  L.  100- 
711)  that  all  lethal  takes — whether 
intentional  or  unintentional — be 
reported  to  NMFS  within  10  days. 
During  that  period,  only  three 
intentional  lethal  takes  have  been 


reported  by  participants  in  the  salmon 
aquaculture  industry — one  harbor  seal 
in  1991  and  two  gray  seals  in  1993. 
While  NMFS  recognizes  that  there  may 
have  been  a  degree  of  underreporting, 
there  is  no  documentation  of  a  level  of 
interaction  between  harbor  seals  and  net 
pens  of  the  magnitude  that  would  be 
necessary  to  support  the  argument  that 
prohibition  of  intentional  lethal  takes 
would  result  in  the  loss  of  millions  of 
dollars  to  this  fishery. 

t^mment:  Two  comments  were 
received  concerning  gear  practices.  The 
comments  dealt  with  issues  more 
properly  in  the  area  of  fishery 
management  than  the  proposed  rule. 
One  commenter  stated  that  an  exception 
to  the  prohibition  should  be  extended  to 
hook  and  line  fishermen,  and  fishing 
with  nets  should  be  totally  banned.  The 
second  stated  that  as  a  recreational 
fisherman,  he  had  been  unable  to  catch 
fish  because  trawlers  and  net  gears  had 
devastated  populations  of  such  fish  as 
haddock,  cod,  and  yellowtail  flounder. 
The  commenter  stated  that  there  should 
be  a  partial  ban  on  commercial  fishing 
during  certain  times  of  the  year. 

Response:  The  statutory  language 
does  not  permit  an  exception  for 
specific  types  of  fisheries.  The 
comments  on  specific  gear  types  are  not 
within  the  scope  of  this  rulemaking  and 
should  more  properly  be  addressed  to 
the  Fishery  Management  Councils 
responsible  for  regulating  specific 
fisheries. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866.  Because  NMFS  is  unable  to 
consider  alternatives  to  the  .statutory' 
mandate,  the  preparation  of  an 
environmental  assessment  under  the 
National  Environmental  Policy  Act  is 
not  required,  and  none  has  been 
prepared. 

List  of  Subjects  in  50  CFR  Part  229 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Fisheries,  Marine 
mammals,  Reporting  and  ref;ord keeping 
requirements. 

Dafpti:  January  27,  1995. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Sen-ice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  229  is  amenoei 
as  follows: 
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PART  229-INTERIM  EXEMPTION  FOR 
COMMERCIAL  FISHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 


1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1301  elspq..  unless 
otherwise  noted. 

2.  Section  229.2  paragraph  (k)  is 
revised  to  read  as  follows: 

§229.2    Definitions. 

«         •         •         •         , 

(k)  Incidental  take  means  the 
intentional  nonlethal  or  accidental 
taking  of  a  marine  mammal  in  the 
course  of  commercial  fishing  operations. 

*  •        •        *        * 

3.  Section  234.4  is  amended  by 
revising  paragraphs  fb)(2)  introductory 
text,  (b){2)(i)(B),  and  by  adding 
piiragraph  (b)(2)(iii)  to  read  as  follows: 

§229.4    Prohibilions. 

•  »         *      !   •         ♦ 

(b)  *  *  • 

(2)  Under  thip  part  22<).  except  as 
provided  under  paragraph  (b)(2(iii)  of 
this  spctinn.  it  \i  unlawful  to: 

(i)(A)***     I 

(B)  hitentionilly  lethally  take  any 
marine  mnnim^l'. 

•      •     !  »       » 

(iii)  If  a  taking  under  paragraph 
(b)(2)(i)(A)  of  this  .section  or'paragraph 
(b)(2)(i)(B)  of  this  section  is  imminently 
necessary  in  sejf-defonsc  or  to  save  the 
life  of  a  person  In  immediate  danger,  it 
is  not  an  unlawhil  activitv.  provided 
that  the  taking  i$  reported  to  the 
appropriate  Regional  Office  of  the 
National  Marine  Fisheries  Service 
within  48  hoursjufter  the  end  of  the 
fi.shing  trip  during  which  the  taking 
occurs. 


4.  Section  22£. 
revising  the  thir 


.  3  is  amended  b\ 
sentence  of  para<;raph 
(c)(2)(i).  reinoviihg  paragraph  (c)(6),  and 
redesignating  piiilagraphs  [c.]{7)  through 
(c)(10)  as  paragrii|jhs  (c)(6)  through 
(c)(9),  respectivdly,  to  read  as  foilf)ws: 

§  229.6    Issuance  of  Exemption 
Certificates. 


(c) 
(2) 
(i) 


Marin  ? 


fishery,  fishing  e 
species  involved 


mammal  report/log 


forin.s  require  information  on:  The 


Tort,  gear  type,  and  fish 
1 ;  the  marine  manimal 
species  (or  descr  ption  of  the  animal(s), 
if  species  is  not  known),  number,  dale, 
and  location  of  marine  mammal 
incidental  takes;  type  of  interaction  and 
any  injury  to  the  niarine  mammal;  a 


description  of  any  intentional  takes  (i.e. 
efforts  to  defer  animals  by  nonlethal 
means  to  protect  gear  or  catch  or  efforts 
to  protect  human  life  involving  either 
lethal  or  nonlethal  means);  and  any  loss 
of  fish  or  gear  caused  by  marine 
mammals.  *  •  • 

*  •        *         •        * 

5.  Section  229.7  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b).  removing  paragraph  (e),  and 
redesignating  paragraph  (f)  as  paragraph 
(e)  to  read  as  follows: 

§  229.7    Requirements  for  Category  III 
Fisfieries. 

*  •         •         «         • 

(b)  •  •  *  The  report  must  include 
information  on:  The  fisher\',  fishing 
effort,  gear  type,  and  fish  species 
involved;  the  marine  mammal  species 
(or  description  of  the  animal(s),  if 
species  is  not  known),  number,  date, 
and  h)cation  of  all  lethal  incidental 
takes;  a  description  of  anv  intentional 
lethal  take  to  protect  human  life;  and 
any  loss  of  fish  or  gear  caused  bv  marine 
mammals. 

*  •        •        •        « 

iFK  Do<-.  95-2495  Filed  1-31-95;  8:45  a.-n] 
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50  CFR  Part  663 

[Docket  No.  950126029-5029-01-  I  D 
011095A] 

RIN  0648-AH80 

Pacific  Coast  Groundfish  Fishery; 
Emergency  Rule  to  Extend  the 
Application  Period  To  Renew  Permits 
for1995 

agency:  National  Marine  Fi.sht  rins 
Service  (NMFS).  Nat  onnl  Oceanic  and 
Atiiio.spheric  Admin  sfration  (NOAA). 
Commerce. 

ACTION:  Emergency  r  ile;  request  for 
comments. 


SUMMARY:  N.MFS  issues  this  emergency 
rule  to  amend  the  implementing  "^ 
n'giiiritions  for  the  Pacific  Coa,st" 
Groundfish  Fishery  Managenicnt  Plan 
(FMF)  to  provide  an  additional  4 
months  during  which  limited  nntrv 
permit  owners  mav  applv  for  permit 
renewals  for  1995.  This  action  is 
necessary  to  rectify  an  administrative 
requirement  that  is  overly  restrictive  fur 
the  first  year  of  permit  renewals  in  the 
limited  entry  fishery.  The  intended 
effect  of  this  rule  is'to  allow  continue*! 
piu-ticipation  in  the  Pacific  Coast 
groiMidfish  fishery  by  permit  owners 
who  failed  to  apply  for  a  permit  renewal 
by  November  30,  1994. 


DATES:  Effective  January  27.  1995 
through  May  2,  1995.  Comments  wiJl  be 
accepted  through  March  3,  1995. 
ADDRESSES:  Submit  comments  to 
William  Stelle,  Jr..  Director,  Northwest 
Region,  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  NE.  BIN 
C15700,  Seattle,  WA  98115-0070;  or 
Hilda  Diaz-Soltero,  Director  Southwest 
Region,  National  Marine  Fisheries 
Service.  501  West  Ocean  Blvd..  Suite 
4200.  Long  Beach,  CA  90802^213. 
Documentation  supporting  this 
emergency  action  is  available  at  the 
Northwest  Regional  Office,  NMFS.  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  (206)  526-6140; 
or  Rodney  Mclnnis  at  (310)  980-4030. 
f\)r  hirther  information  on  application 
procediu-es.  phone  (206)  526^353. 
SUPPLEMENTARY  INFORMATION:  NMFS 
issues  this  emergencv  rule  under  the    ' 
authority  of  section  305(c)(1)  of  fho 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act).  An 
emergency  rule  that  changes  a  fishery 
management  plan  is  treated  as  an 
amendment  to  such  plan  for  the  period 
during  which  such  regulation  is  in 
effect. 

The  Pacific  Fishery  Managemmt 
Council  (Council)  prepared,  and  NMFS 
approved  and  implemented,  an 
amondment  (Amendment  6)  to  the  F.MP, 
that  established  a  limited  entrv  prof^ram" 
for  the  Pacific  Coast  groundfish  fishery 
off  the  coasts  of  Washington.  Orcgfin. " 
and  California.  Final  regulations 
implementing  the  limited  entrv  pm^ram 
wore  published  on  Novombor  Hi.  \iiyj, 
(57  FR  54001)  and  the  program  went 
into  effec:t  on  January  1.  1994. 

The  final  regulations,  at  .^0  CFR 
063.41(c),  require  pnnnits  to  ht;  reianvcd 
each  year  between  October  1  and 
November  30.  in  order  to  remain  in 
force  the  following  year.  In  addition.  30 
CFR  663.41(c)(3)  specifies  that  a  liniitt-d 
entry  permit  that  is  allowed  to  expire 
will  not  be  renewed  unless  the 
Northwest  Region.  NMFS.  Fislu'rii-s 
Management  Division  detennint-s  th;it 
failure  to  niiiew  was  proximalejv  causi-d 
by  the  illness,  injury,  or  death  oi  tl;.'- 
permit  holder. 

Amendment  0,  section  4.10.  {jrovidcd 
the  following  rationale  as  to  whv  Iho 
administrative  procedures  should  \<r  so 
rigid: 

M  initially  worded,  the  draft  lirer.sc 
limitation  program  of  Amendment  (i 
provided  no  means  by  whidi  the  nunib.T  i>f 
permits  with  A'  endorsements  misht  he 
redured  through  attrition.  A  vessel  lould 
leave  the  fishery  without  tr.iinsf(!rring  iho 
permit  to  another  vessel,  and  a  number  of 
years  later  the  jw-rmit  coil'i  hr  .-esurrectod 
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and  effort  reintroduced.  The  Q)uncil 
rwquosted  an  option  be  developed  such  that, 
if  a  permit  holder  failed  to  maintain 
continuous  interest  in  participating  in  the 
fishery,  as  evidenced  by  annual  permit 
renewal,  the  permit  would  expire.  In  this 
way,  when  attrition  occurs,  i.e.,  someone 
discontinues  interest  in  the  fishery  without 
transferring  the  access  rights  to  someone  else, 
that  attrition  may  be  'locked  in'  and  the 
permit  may  not  be  brought  back  on-line'  at 
a  later  date. 

Section  14.3.5  of  Amendment  6, 
specified  very  limited  exceptions  to  the 
timely  permit  renewal  requirement: 
"With  respect  to  permit  renewal,  only 
illness,  injury  or  death  of  one  of  the 
vessel  owners  will  be  considered  good 
cause." 

NMFS  has  determined  that  this 
administrative  requirement  is  overly 
restrictive  for  the  program's  first  annual 
renewal  period.  During  such  period, 
some  permit  owners  may  not  have  been 
aware  of  the  need  to  renew  by 
November  30,  1994,  or  the  penalty  for 
failing  to  do  so.  Permanent  loss  of  the 
permit  is  too  severe  a  consequence  for 
a  late  renewal  application  the  first  year. 

NMFS  has  determined  that  it  is 
necessary  to  provide  immediate  relief 
from  the  overly  restrictive 
administrative  requirements  at  ."50  CFR 
663.41(c)(3)  and  to  allow  permit  owners 
to  continue  to  fish  in  1995.  All  permit 
owners,  even  those  who  failed  to  submit 
their  first  annual  renewal  by  November 
30,  1994,  demonstrated  substantial 
participation  in  the  Pacific  Coast 
j>roundfish  fishery  by  meeting  initial 
permit  issuance  qualifications.  Ensuring 
an  opportunity  for  each  permit  holder's 
continued  participation  is  consistent 
with  the  goals  and  objectives  of  the 
FMP.  In  tbe  absence  of  an  amendment 
to  the  regulations,  permit  owners  who 
applied  for  permit  renewal  late  or 
whose  permits  were  not  renewed  by 
November  30,  could  lose  their  permits 
forever  and  face  a  potential  loss  of 


livelihood.  Allowing  the  extra  time  for 
renewal  does  not  frustrate  the  program's 
ultimate  goal  of  "locking  in"  attrition, 
because  permit  owmers  still  need  to 
renew  within  a  reasonable  period  of 
time. 

Under  this  emergency  rule,  a  permit 
owner  who  did  not  apply  for  limited 
entry  permit  renewal  by  November  30, 

1994,  has  until  March  31, 1995,  to 
submit  a  request  for  annual  renewal.  If 
NMFS  approves  the  renewal,  the  permit 
shall  be  reissued  for  the  remainder  of 
1995. 

Classification 

NMFS  has  determined  that  this  rule  is 
necessary  to  respond  to  an  emergency 
situation  and  is  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  that  the  reasons 
justifying  implementation  of  this  rule  on 
an  emergency  basis  are  good  cause  not 
to  provide  prior  notice  and  opportunity 
for  public  comment  under  section 
553(b)  of  the  Administrative  Procedure 
Act  (APA).  NMFS  has  determined  that 
limiting  the  period  for  applying  for  a 
permit  renewal  to  2  months  in  this  first 
year  of  the  limited  entry  program  is 
unnecessarily  restrictive.  In  order  to 
allow  fishermen,  who  otherwise  would 
forgo  their  fishing  opportunities  in 

1995,  to  renew  their  permits  and  fish 
early  in  1995,  and  to  keep  their  permits 
from  permanently  expiring,  NMFS  has 
determined  it  is  impracticable  and 
contrary  to  provide  prior  notice  and 
opportunity  for  public  comment. 
Further,  pursuant  to  section  553(d)(1)  of 
the  APA,  these  emergency  regulations 
are  being  made  effective  on  filing 
because  they  relieve  a  restriction. 

This  emergency  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

No  environmental  assessment  was 
prepared  under  the  provisions  of  the 
National  Environmental  Policv  Act 


because  this  rule  makes  a  minor  change 
and  is  within  the  .scope  of  the 
Supplemental  Environmental  Impact 
Statement  prepared  for  the  limited  entrv 
plan  (Amendment  6  to  the  FMP). 

This  emergency  rule  is  in  compliance 
with  the  Paperwork  Reduction  Act.  This 
rule  will  not  increase  the  information 
collection  burden  of  the  existing  limited 
entry  permit  program.  The  emergency 
rule  does  not  alter  the  types  of 
information  required  in  a  limited  entry 
permit  application,  as  approved  by  the 
Office  of  Management  and  Budget,  0MB 
Control  Number  0648-0203. 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  26,  1995. 
Gary  Matlock, 

Profimm  Management  Officer.  Xationul 
Marine  Fisheries  Sen'ice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  663  is  amended 
as  follows: 

PART  663— PACIFIC  COAST 
GROUNDFISH  FISHERY 

1.  The  authority  citation  for  part  663 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §663.41,  a  new  paragraph  (c)(4) 
is  added  to  read  as  follows: 

§  663.41    Limited  entry  permits. 


(c)  •  *  • 

(4)  Notwithstanding  §  663.41(c)(1)  and 
(3),  limited  entry  permits  that  expired  at 
the  end  of  1994  may  be  renewed  after 
November  30,  1994,  but  not  later  than 
March  31,  1995,  in  order  to  remain  in 
force  during  1995. 
***** 
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•  This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  53? 

RIN  3206-AG54| 

Prevailing  Rate  Systems;  Change  of 
Lead  Agency  Responsibility  for  the 
Birmingham,  Alabama,  Wage  Area  for 
Pay-Setting  Purposes 

agency:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rule  with  request  for 
comments. 


SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  proposed  rule 
to  change  lead  agency  responsibility  for 
the  Birmingham,  Alabama,  Federal 
Wage  System  (FWS)  wage  area  from  the 
Department  of  Veterans  Affairs  to  the 
Department  of  Defense  for  pay-setting 
purposes.  This  change  would  recognize 
the  fact  that  DOD  is  now  the  major 
employer  of  FWS  employees  in  the 
Birmingham,  Alabama,  FWS  wage  area. 
DATES:  Commwits  must  be  received  on 
or  before  March  3,  1995. 
ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead,  Acting  Assistant 
Director  for  Compensation  Policy, 
Personnel  Systems  and  Oversight 
Group,  Office  of  Personnel  Management 
Room  6H31,  1900  E  Street  NW.. 
Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Graham  Humes,  (202)  606-2848. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Veterans  Affairs  (VA)  is 
the  lead  agency  for  the  Birmingham. 
Alabama,  Federal  Wage  System  (FWS) 
wage  area.  VA  has  requested  that  the 
Department  of  Defense  (DOD)  assume 
lead  agency  responsibility  for  the 
Birmingham,  Alabama,  vvage  survey. 
DOD  has  more  FWS  employees  in  the 
Birmingham,  AUibama,  wage  area  than 
any  other  agency  and  is  willing  to 
assume  responsibility  as  lead  agency  for 
the  next  full-scale  wage  survey 
scheduled  to  begin  in  Januarv'l996. 
With  VA's  recent  agreement  to  assume 
lead  agency  respon.sibility  for  the  New 


York,  New  York,  wage  area  survey  in 
January  1996.  VA's  Central  Office  no 
longer  has  the  resources  to  continue 
managing  the  Birmingham  survey.  The 
Federal  Prevailing  Rate  Advisory 
Committee  reviewed  this  proposed 

_    change  and  by  consensus  recommended 

"    approval. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  would  affect  only  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 
U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 

Accordingly,  the  Office  of  Personnel 
Management  is  proposing  to  amend  5 
CFR  part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The,  authority  citation  for  part  532 
continues  to  read  as  follows: 

2.  Appendix  A  to  subpart  B  is 
amended  for  Birmingham,  Alabama,  by 
revising  the  lead  agency  listing  from 
"VA"  to  DoD  ". 

[PR  Doc.  95-2413  Filed  1-31-95:  8:45  ami 
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5  CFR  Part  532 
RIN  3206-AG52 


Prevailing  Rate  Systems;  Change  of 
Lead  Agency  Responsibility  for  the 
New  York,  New  York,  Wage  Area  for 
Pay-Setting  Purposes 

agency:  Office  of  Personnel 
Management. 

ACTION:  Proposed  rule  with  request  for 
comments. 


SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  a  proposed  rule 
to  change  the  lead  agencv  responsibilifv 
for  the  New  York,  New  York.  Federal 
Wage  System  (FWS)  wage  area  from  tin- 
Department  of  Defen.se  to  the 
Department  of  Veterans  Affairs  for  pay- 
setting  purposes.  This  change  would  " 


recognize  the  fact  that  VA  is  now  the 
major  employer  of  FWS  employees  in 
the  New  York.  New  York,  FWS  wage 
area. 

DATES:  Comments  must  be  received  on 
or  before  March  3. 1995. 

ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead,  Acting  Assistant 
Director  for  Compensation  Policy. 
Personnel  Systems  and  Oversight 
Group,  Office  of  Personnel  Management 
Room  6H31,  1900  E  Street  NW., 
Washington,  DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Graham  Humes,  (202)  606-2848. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Defense  (DOD)  is  the  lead 
agency  for  the  New- York,  New  York. 
Federal  Wage  System  (FWS)  wage  area, 
and  Picatinny  Arsenal'is  the  host 
activity  for  the  local  FWS  wage  survey. 
FWS  employment  at  Picatinny  Arsenal, 
as  well  as  employment  withiri  the  entire 
wage  area,  has  declined  drastically  since 
1978.  Additionally,  while  the  impact  on 
FWS  employment  is  not  yet  known. 
Picatinny  Arsenal  is  slated  for 
realignment  in  1997  under  the 
recommendations  of  the  Defense  Base 
Closure  and  Realignment  Commission. 
DOD  has  requested  that  the  Department 
of  Veterans  Affairs  (VA)  assume  lead 
agency  responsibility  for  the  New  York, 
New  York,  wage  survey.  VA  has  more 
FWS  employees  in  the  New  York,  New 
York,  wage  area  than  any  other  agency 
and  is  willing  to  assume  responsibility 
as  lead  agency  for  the  next  full-scale  ' 
wage  sur\eys  scheduled  to  begin  in 
January  1996.  The  Federal  Prevailing 
Rate  Advisory  Committee  has  reviewed 
and  concurred  with  this  propo.sed 
change. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  would  affet  t  onlv  Federal 
agencies  and  employees 

list  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeep.ing  requirements.  Wages 
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U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 

Deputy  Director. 

Accordingly,  the  Office  of  Personnel 
Management  is  proposing  to  amend  5 
CFR  part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEiyiS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C  5343,  5346;  §  532.707 
also  issued  under  5  U.S.C.  532. 

2.  Appendix  A  to  subpart  B  is 
amended  for  New  York,  New  York,  by 
revising  the  lead  agency  listing  from 
•DoD"  to  "VA". 

|FR  Doc.  9S-2414  Filed  1-31-95;  8  45  am) 

BILUNO  CO0£  •32S-01-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  225 
[Regulations  H  and  Y;  Docket  No.  R-4)870] 

Capital;  Capital  Adequacy  Guidelines 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACnCN:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  is 
proposing  to  amend  its  capital  adequacy 
guidelines  for  state  member  banks  and 
bank  holding  companies  (banking 
organizations)  with  regard  to  the 
regulatory  capital  treatment  of  certain 
transfers  of  assets  with  recourse.  This 
amendment  is  being  proposed  to 
implement  section  208  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(Riegle  Act),  liie  proposed  rule  would 
have  the  effect  of  lowering  the  capital 
requirement  for  small  business  loans 
and  leases  on  personal  property  that 
have  been  transferred  with  recourse  by 
qualifying  banking  organizations. 
DATES:  Comments  must  be  received  on 
or  before  February  27, 1995. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0870,  may  be 
mailed  to  William  W.  Wiles,  Secretary. 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue  NW..  Washington. 
DC  20551.  Comments  also  may  be 
deUvered  to  Room  B-2222  of  the  Eccles 
building  between  8:45  a.m.  and  5:15 
p.m.  weekdays,  or  to  the  guard  station 
in  the  Eccles  Building  courtyard  on  20th 
Street,  N.W.  (between  Constitution 
Avenue  and  C  Street)  at  any  time. 
Comments  may  be  inspected  in  Room 


MP-500  of  the  Martin  Building  between 
9:00  a.m.  and  5:00  p.m.  weekdays, 
except  as  provided  in  12  CFR  261.8  of 
the  Board's  rules  regarding  availability 
of  information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rhoger  H.  Pugh,  Assistant  Director  (202/ 
728-5883);  Norah  Barger.  Manager  (202/ 
452-2402);  Thomas  R.  Boemio, 
Supwrvisory  Financial  Analyst  (202/ 
452-2982);  or  David  A.  Elkes.  Financial 
Analyst  (202/452-5218),  Division  of 
Banking  Supervision  and  Regulation. 
Telecommunication  Device  for  the  Deaf 
(TDD).  Dorothea  Thompson  (202/452- 
3544).  Board  of  Governors  of  the  Federal 
Reserve  System.  20th  and  C  Streets 
NW..  Washington.  DC  20551. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Board's  current  regulatory  capital 
guidelines  are  intended  to  ensure  that 
banking  organizations  that  transfer 
assets  and  retain  the  credit  risk  inherent 
in  those  assets  maintain  adequate 
capital  to  support  that  risk.  For  banks, 
this  is  generally  accomplished  by 
requiring  that  assets  transferred  with 
recourse  continue  to  be  reported  on  the 
balance  sheet  in  their  regulatory  reports. 
Thus,  these  assets  are  included  in  the 
calculation  of  banks'  risk -based  and 
leverage  capital  ratios.  For  bank  holding 
companies,  transfers  of  as.sets  with 
recourse  are  reported  in  accordance 
with  generally  accepted  accounting 
principles  (GAAP).  GAAP  treats  most 
such  transactions  as  sales,  allowing  the 
assets  to  be  removed  from  the  balance 
sheet.'  For  purposes  of  calculating  bank 
holding  companies'  risk-based  capital 
ratios,  however,  assets  sold  with 
recourse  that  have  been  removed  from 
the  balance  sheet  in  accordance  \vith 
GAAP  are  included  in  risk-weighted 
assets.  Accordingly,  banking 
organizations  are  generally  required  to 
maintain  capital  against  the  full  amount 
of  assets  transferred  with  recourse. 

Section  208  of  the  Riegle  Act.  which 
Congress  enacted  last  year,  directs  the 
federal  banking  agencies  to  revise  the 
current  regulatory  capital  treatment 
applied  to  depository  institutions 
engaging  in  recourse  transactions  that 
involve  small  business  obligations. 


'  The  GAAP  treatment  focuses  on  the  transfer  of 
benefits  rather  than  the  retention  of  risk  and,  thus, 
allows  a  transfer  of  receivables  with  recourse  lo  be 
accounted  for  as  a  sale  if  the  transferor  (1 ) 
surrenders  control  of  the  future  economic  benefits 
of  the  assets,  (2)  is  able  to  reasonably  estimate  its 
obligations  under  the  recourse  provision,  and  (3)  is 
not  obligated  to  repurchase  the  assets  except 
pursuant  to  the  recourse  provision.  In  addition,  the 
transferor  must  establish  a  separate  liability  account 
equal  to  the  estimated  probable  losses  under  the 
recourse  provision  (GAAP  recourse  liability 
account). 


Specifically,  the  Riegle  Acn  states  that  a 
qualifying  insured  depository 
institution  that  sells  small  business 
loans  and  leases  on  personal  property 
with  recourse  need  include  only  the 
amount  of  retained  recourse  in  its  asset 
base  when  calculating  its  capital  ratios, 
provided  two  conditions  are  met.  First, 
the  transaction  must  be  treated  as  a  sale 
under  GAAP  and,  second,  the 
depository  institution  must  establish  a 
non-capital  reserve  sufficient  to  meet 
the  institution's  reasonably  estimated 
liability  under  the  recourse 
arrangement.  The  aggregate  amount  of 
recourse  retained  in  accordance  with 
the  provisions  of  the  Act  may  not 
exceed  15  percent  of  an  institution's 
total  risk-based  capital  or  a  greater 
amount  established  by  the  appropriate 
federal  banking  agency.  The  Act  also 
states  that  the  preferential  capital 
treatment  set  forth  in  section  208  is  not 
to  be  applied  for  purposes  of 
determining  an  institution's  status 
under  the  prompt  corrective  action 
statute  (section  38(b)  of  the  Federal 
Deposit  Insurance  Act). 

The  Riegle  Act  defines  a  small 
business  as  a  business  that  meets  the 
criteria  for  a  small  business  concern 
established  by  the  Small  Business 
Administration  under  section  3(a)  of  the 
Small  Business  Act.^  The  Riegle  Act 
also  defines  a  qualifying  institution  as 
one  that  is  well  capitalized  or,  with  the 
approval  of  the  appropriate  federal 
banking  agency,  adequately  capitalized, 
as  these  terms  are  set  forth  in  the 
prompt  corrective  action  statute.  For 
purposes  of  determining  whether  an 
institution  is  qualifying,  its  capital 
ratios  must  be  calculated  without  regard 
to  the  preferential  capital  treatment  the 
Act  sets  forth  for  small  business 
obligations. 

Proposal 

To  implement  the  requirements  of 
section  208  of  the  Riegle  Act,  the  Board 
is  proposing  to  amend  its  risk-based  and 
leverage  capital  requirements  for  state 
member  banks.  While  section  208  of  the 
Act  specifically  applies  only  to  insured 
depository  institutions,  and  not  to  bank 
holding  companies,  the  Board  is  also 
proposing  to  amend  its  risk-based 
capital  guidelines  for  bank  holding 
companies  to  reflect  the  requirements 


'See  15  U.S.C  631  et  seq.  The  Small  Business 
Administration  has  en.icted  regulations  setting  forth 
the  criteria  for  a  small  business  concern  at  13  CFR 
121.101-121.2106.  For  most  industry  categories,  the 
regulation  defines  a  small  business  concern  as  one 
with  500  or  fewer  employees.  For  some  industry 
categories,  a  smali  business  concern  is  defined  in 
terms  of  a  greater  or  lesser  number  of  emplovee-s  or 
in  terms  of  a  specified  threshold  of  annual  receipts. 
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tiiat  section  sets  forth  for  banks.  *  This 
would  maintain  consistency  between 
banks  and  bank  holding  conipaiiit-s  v\ith 
regard  to  the  risk-based  capital 
treatment  of  transfers  of  small  business 
loans  and  leajes  of  personal  property 
with  recourse.  In  general,  the  Board's 
proposal  could  significantly  reduce  the 
amount  of  capital  that  some  banking 
organizations  are  required  to  hold 
against  recourse  transactions  involving 
small  business  obligations. 

Under  the  Boards  proposal,  for  thi; 
fJiMieral  purpose  of  calculating  risk- 
based  and  leverage  capital  ratios, 
qualifying  inslitutions  that  transfer 
sniaii  business  obligations  with  recourse 
uould  be  required  to  maintain  capital 
only  against  the  amount  of  recourse 
retained,  provided  two  conditions  an- 
iiH-t.  First,  the  transaction  must  be 
treated  as  a  sale  under  GAAP  and, 
second,  the  transferring  institutions 
must  establish  a  non-capital  reserve 
sufficient  to  meet  the  reasonably 
estimated  liability  under  their  ret  our.se 
ci.Tiuigements. 

The  Board's  proposal  would  e.xtend 
the  preferential  capital  treatment  for 
tnmsfers  of  small  business  obligations 
with  recourse  only  to  qualifying 
institutions.  A  state  member  bank 
would  be  considered  qualifying  if, 
pursuant  to  the  Board's  prompt 
corructive  action  regulation  (12  CFR 
208.30),  it  is  well  capitalized  or,  by 
order  of  the  Board,  adequately 
i;apitalized.-»  Ahhough  bank  holding 
companies  are  not  subject  to  the  prompt 
torreclive  action  regulation,  they  would 
\>v  considered  qualifying  under  the 
Boards  proposal  if  they  meet  the 
criteria  for  well  capitalized  or.  by  order 


■  The  Hoard  is  nbt  proposing  to  amrnd  ihf 
levrruj;r  capital  guidelines  for  bank  holdinR 
companie.'i  since  aU  transfers  vk ith  recourse  th.it  drc 
ircHied  as  sales  wniti  GAAP  are  already  removed 
fr(.ni  ;i  !r.ir..vferringibank  holding  company's  balance 
.>.li.-ei  and,  thus,  ar«  not  included  in  the  caltuUtion 
of  i;.'.  leverage  ratiol 

■•  Under  12  CFR  208.30.  a  stale  memU-r  l«nk  is 
deemed  to  be  well  capitalized  if  it:  (1)  Has  a  total 
risk-based  capital  ratio  of  10.0  percent  or  greater:  (21 
has  a  Tier  1  risk-bastd  capital  ratio  of  6.0  percent 
lir  i;rt;,iicr:  (3)  has  a  leverage  ratio  of  5.0  percent  or 
greater;  and  (4)  is  not  subject  to  any  WTitten 
agreement,  order,  ciipital  directive  or  prompt 
tii.-rc'ctivc  action  directive  issued  bv  the  Board 
|!-irsiianl  to  sections  of  the  FDI  Act,  the 
International  Lending  Supervision  Act  of  VM:\.  or 
section  38  of  the  FOI  Act  or  any  regulation 
thereunder,  to  meet  and  maintain  a  specific  capital 
It'vel  tor  any  capital  measure. 

A  slate  member  ttink  is  deemed  to  be  adequately 
u.('il.ilized  if  it:  (1 )  iHas  a  total  risk-based  capital 
ratio  of  B.O  or  greater;  (2)  has  a  Tier  1  risk-based 
uipilal  ratio  of  4.0  percent  or  greater;  (3)  has  a 
leverage  ratio  of  4.01  percent  or  greater  or  a  leverage 
r  .•;(>  of  .3.0  percent  or  greater  if  the  bank  is  rated 
( <)ni(>osite  1  under  the  CAMEL  rating  system  in  its 
most  recent  examination  and  is  not  experiencing  or 
anticipating  signifitlant  gr(n*lh:  and  (41  does  not 
meet  the  definition  nf  a  ivell  capitali/ed  bank. 


of  the  Board,  for  adequatelv  capitalized 
as  those  criteria  are  set  forth  for  banks 
in  that  regulation.  A  qualifying 
institution  mu.st  be  determined  to  be 
well  capitalized  or  adequatelv 
capitalized  without  taking  inio 
consideration  the  preferential  capital 
treatment  the  proposal  provides  for 
transfers  of  small  business  obligations 
with  re<:ourse. 

The  Board  is  also  proposing  that  thi; 
total  outstanding  amount  of  recourse 
retained  by  qualifying  banking 
organizations  on  transfers  of  small 
business  obligations  receiving  the 
preferential  capital  treatment  cannot 
exceed  15  percent  of  the  institution's 
total  risk-bascc!  capital.  By  order,  the 
Board  may  approve  a  higher  limit.  If  a 
banking  organization  is  no  longer 
qualifying,  /.e.,  becomes  less  than  well 
capitalized,  or  has  met  the  established 
limit,  it  could  not  apply  the  preferential 
capital  treatment  to  any  new  transfers  of 
small  business  loans  and  leases  of 
personal  property  with  recourse.  Such 
types  of  transfers  completed  while  the 
institution  was  qualifying  or  before  it 
met  the  established  limit,  however, 
would  continue  to  receive  the 
preferential  capital  treatment. 

In  accordance  with  section  208  of  the 
Riegle  Act.  the  Board  is  proposing,  that 
for  purposes  of  determining  a  state 
member  bank's  capital  category  under 
the  Board's  prompt  corrective  action 
regulation,  its  risk-based  and  leverage 
capital  ratios  shall  be  calculated  without 
taking  into  consideration  the 
preferential  capital  treatment  the 
proposal  provides  for  transfers  of  small 
business  obligations  with  recourse. 

The  Board  expects  that  this 
preferential  capital  treatment  also 
would  not  be  applied  for  purposes  of 
determining  limitations  on  an 
institution's  ability  to  borrow  from  the 
discount  window,  vvhich  is  tied  to  its 
prompt  corrective  action  status.  In 
addition,  the  Board  will  consider 
whether  the  preferential  capital 
treatment  should  be  disregarded  for 
purposes  of  determining  an  institution's 
ability  to  accept  interbank  liabilities. 
The  relevant  regulation  sets  limits  on 
institutions  that  are  not  adequatelv 
capitalized,  a  term  the  regulation  states 
is  similar  to,  but  not  identical  to.  the 
definition  of  that  term  under  the  prompt 
corrective  action  regulation.  A  decision 
on  whether  the  preferential  capital 
treatment  would  be  taken  into  account 
for  purposes  of  determining  an 
institution's  ability  to  accept  brokered 
deposits  and  the  amount  of  its  risk- 
ba.sed  insurance  premiums  is  to  be  made 
by  the  FDIC.  The  regulations  govertiing 
these  matters  employ  the  prompt 
corrective  action  categories. 


The  Board  is  seeking  comments  m  .  |l 
aspects  of  this  proposal. 

Regulator}-  Flexibility  Act 

The  purpose  of  this  proposal  is  to 
reduce  the  regulctory  capital 
requirement  on  transfers  with  recourse 
of  small  business  loans  and  leases  of 
personal  property.  Therefore,  pursuiint 
to  .section  f)05(b)  of  the  Regulatorv 
Fle.xihility  Act,  the  Board  herebv 
(.ertifies  that  this  rule,  as  proposed, 
would  not  have  a  significant  economic 
impact  on  a  sub.stantial  number  of  sntail 
business  entities  (in  this  case,  small 
banking  organizations).  Accordinglv.  a 
regulatory  llcxibilitv  analvsis  is  not 
required.  The  risk-ba.sed  capital 
guidelines  geiuirally  do  not  applv  to 
bank  holding  companies  with 
consolidated  assets  of  less  than  Sl.')0 
million:  thus,  the  proposed  rule  would 
not  affect  such  companies. 

Paperwork  Reduction  Act  and 
Regulatory  Burden 

The  Board  has  determined  tli.ii  this 
p.'-oposed  rule  will  not  increase  (he 
regulatory  paperwork  burden  of  banking 
organizations  pursuant  to  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3301  et  seq.).  Section  302  of  the 
Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1004 
(Pub.  I..  10.3-325.  lOH  Stat.  2160) 
provides  that  the  federal  banking 
agencies  must  consider  the 
administrative  burdens  and  bent^fits  of 
any  new  regulations  that  impose 
additional  requirements  on  insured 
depository  institutions. 

List  of  Subjects 

12CFnPnri2aH 

.Accounting,  Agriculture.  Banks, 
banking.  Confidential  business 
information.  Crime,  Currencv.  Federal 
Reserve  System.  Mortgages.  Rt^porting 
and  recordkeeping  requirements. 
Securities. 

12  CFH  Port  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  forth  in  the 
pn'amble.  the  Board  proposes  to  amend 
12  CFR  parts  208  and  22.=S  as  set  forth 
below:  • 

PART  208— MEMBERSHIP  OF  STATE      j 
BANKING  INSTITUTIONS  IN  THE  | 

FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
continues  to  rt-ad  as  follows:  ' 
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Authority:  12  U.S.Q  36.  248(a).  248(c). 
;)Jl-338a.  37ld.  461.  481-486.  601.  611. 
1814.  1823(j).  1828(o),  1831o.  lailjvl,  3105. 
3310.  3331-3351  and  3906-3909;  15  U.S.C 
78b.  781(b).  781(g).  78l(i).  78o-4(c:)(5),  78q. 
78q-l  and  78w;  31  U.S.C  5318. 

2.  In  Part  208.  Appendix  A,  se<:tion 
IIl.B.  is  anu>nded  by  adding  a  new 
p.iragraph  5.  to  read  as  follows: 

Appendix  A  to  Part  208 — Capital  .adequacy 
Guidelines  for  Slate  Member  Banks:  Risk- 
Ba.sed  Measure 

«         «         •         *         • 

III.*   •  * 

B.*  *   * 

5.  Srnnl!  Piisiness  Loans  nnd  Lttist^  on 
Personal  Pmperty  Transferred  with  Pecourse. 
a.  Notwilhstdnding  other  provisions  of  this 
Appendix  A,  a  qualifying  bank  that  has 
transferred  small  business  loans  and  leases 
on  personal  property  with  recourse  noed 
include  in  weighted-risk  assets  only  the 
amount  of  retained  recourse  in  lieu  of  the 
outstanding  amount  of  the  loans  and  leases 
transferred  with  recourse,  provided  two 
conditions  arc  met.  First,  the  tmn.saction 
must  be  treated  as  a  sale  under  CAAF'  and. 
siHjund,  the  bank  must  establish  a  non-<;apital 
reserve  sufficient  to  meet  the  bank's 
reasonably  estimated  liability  under  the 
recourse  arrangement.  Only  loans  and  leases 
to  businesses  that  meet  the  criteria  for  a  small 
business  concern  established  by  the  Small 
Business  Administration  under  section  3(a] 
of  the  Small  Business  Act  are  eligible  for  this 
capital  treatment. 

b.  For  pur|K)ses  of  this  Appendix  A. 
qualifying  banks  are  those  that  are  well 
capitalized  or.  by  order  of  the  Board, 
adequately  capitalized.  The  defmitions  of 
well  capitalized  and  adequately  capitalized 
arc  found  in  the  Board's  prompt  corrective 
action  nigulation  (12  CFR  208.30).  For 
purposes  of  determining  whether  a  liank  is 
(jualifying.  its  capital  ratios  must  Iw 
cilculatrd  1%'ilhout  regard  to  the  capital 
fri-atment  for  transfers  of  small  business 
obligations  with  reamrse  specified  in  section 
Ill.B.S.a.  of  this  Appendix  A.  The  total 
outstanding  amount  of  recourse  retained  by 
(jualifying  banking  organizations  on  transfers 
of  small  business  obligations  receiving  the 
prefere.ntial  capital  treatment  cannot  exceed 
l.'j  percent  of  the  institution's  total  risk-based  < 
capital.  By  order,  the  Board  may  approve  a 
higher  limit. 

c.  For  purposes  of  detcmiining.whether  a 
li.mk  i.s  adequately  capitalized, 
undercapitalized,  significantly 
undorr:apitalized,  or  critically 
undercapitalized  under  prompt  iMrrertive 
a«.lion  (12  CFR  208.30).  the  risk-based  capital 
niiio  of  the  bank  shall  be  detpjinined  without 
ri^jiard  to  the  capital  treatment  of  transfers  of 
small  business  obligations  with  recourse 
specified  in  section  Ill.B.S.a.  of  this 
Appendix  A. 
***** 

.1.  In  Pari  208.  Appendix  B.  set.-tion  II 
is  amended  by  revising  paragraph  c.  and 
uriding  new  paragraphs  d.,  e..  and  f. 


Appendix  B  to  Part  208 — Capital  Adequacy 
Guidelines  for  Slate  Member  Banks:  Tier  1 
Leverage  Measure 

*    '     •         *         *         * 

II.  *   *   • 

c.  Notwithstanding  other  provisions  of  this 
Appendix  B,  a  qualifying  bank  that  has 
transferred  small  business  loans  and  leases 
on  personal  property  with  recrourse  may 
adjust  its  average  total  consolidated  assets, 
for  purposes  of  calculating  its  tier  1  leverage 
ratio,  to  include  only  the  amount  of  retained 
recourse  in  lieu  of  the  outstanding  amount  of 
the  loans  and  leases  transferred  with 
recourse,  provided  two  conditions  are  met. 
First,  the  transaction  must  be  treated  as  a  sale 
under  GAAP  and,  second,  the  bank  must 
establish  a  non-capital  reserve  sufficient  to 
meet  the  bank's  reasonably  estimated  liability 
under  the  recourse  arrangement.  Only  loans 
and  leases  to  businesses  that  meet  the  criteria 
for  a  small  business  concern  established  by 
the  Small  Business  Administration  under 
section  3(a)  of  the  Small  Business  Act  are 
eligible  for  this  capital  treatment 

d.  For  purposes  of  this  Appendix  B, 
qualifying  banks  are  those  that  are  well 
capitalized  or,  by  order  of  the  Board, 
adequately  capitalized.  The  deHnitions 
of  well  capitalized  and  adequately 
capitalized  are  found  in  the  Board's 
prompt  corrective  action  regulation  (12 
CFR  208.30).  For  purposes  of 
determining  whether  a  bank  is 
qualifying,  its  capital  ratios  must  be 
calculated  without  regard  io  the  capital 
treatment  for  transfers  of  small  business 
obligations  with  recourse  specified  in 
.section  II.c.  of  this  Appendix  B.  The 
total  outstanding  amount  of  recourse 
retained  by  qualifying  banks  on 
transfers  of  small  business  obligations 
receiving  the  preferential  capital 
treatment  cannot  exceed  15  percent  of 
the  institution's  total  risk-based  capital. 
By  order,  the  Board  may  approve  a 
higher  limit. 

e.  For  purposes  of  determining 
whether  a  bank  is  adequately 
capitalized,  undercapitalized, 
significantly  undercapitalized,  or 
critically  undercapitalized  under 
prompt  corrective  action  (12  CFR 
208.30),  the  leverage  capital  ratio  of  the 
bank  shall  be  determined  without  regard 
to  the  capital  treatment  of  transfers  of 
.small  business  obligations  with  recourse 
specified  in  section  II.c.  of  this 
Appendix  B. 

f.  Whenever  appropriate,  including 
when  a  bank  is  undertaking  expansion, 
seeking  to  engage  in  new  activities,  or 
otherwise  facing  unusual  or  abnormal 
risks,  the  Board  will  continue  to 
consider  the  level  of  an  individual 
bank's  tangible  tier  1  leverage  ratio  (after 
deducting  all  intangibles)  in  making  an 
overall  assessment  of  capital  adequacy. 
This  is  consistent  with  the  Federal 
Reserve's  risk-based  capital  guidelines 
and  long-.standing  Board  policy  and 


practitx;  with  regard  to  leverage 
guidelines.  Banks  experiencing  growth, 
whether  internally  or  by  acquisition,  are 
expected  to  maintain  strong  capital 
positions  substantially  above  minimum 
supervisory  levels,  without  significant 
reliance  on  intangible  assets. 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATK)N  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818, 
1831i.  1831p-l,  1843(c)(8),  1844(b),  1972(1), 
3106.  3108.  3310,  3331-3351.  3907,  and 
3909. 

2.  In  part  225.  Appendix  A,  section 
III.B.  is  amended  by  adding  a  new 
paragraph  5.  to  read  as  follows: 

Appendix  A  (o  Part  22S— Capital  Adequacy 
Guidelines  for  Bank  Holding  Companies: 
Risked-Based  Measure 


III.  *    *    * 

B.  *   *   * 

5.  Small  Business  Loans  and  Lt^ises  nn 
Personal  Property  Transferred  with  Hecnurse. 
a.  Notwithstanding  other  provisions  of  this 
Appendix  A,  a  qualifying  banking 
organization  that  has  transferred  small 
business  loans  and  leases  on  personal 
property  with  recourse  need  include  in 
weighted-risk  assets  only  the  amount  of 
retained  recourse  in  lieu  of  the  outstanding 
amount  of  the  loans  and  leases  transferred 
with  recourse.  pBnvided  two  conditions  are 
met.  First,  the  transaction  must  be  treated  us 
a  saUt  under  GAAP  and.  second,  the  banking 
organization  must  establish  a  non-capital 
reserve  sufficient  to  meet  the  organization's 
rea.sonably  estimated  liability  under  the 
recourse  arrangement.  Only  loans  and  leases 
to  businesses  that  meet  the  criteria  for  a  small 
business  concern  established  by  the  .Small 
Business  Administration  under  section  3(a) 
of  the  Small  Business  Act  are  eligible  for  this 
capital  treatment. 

b.  For  purposes  of  this  Appendix  A. 
qualifying  banking  organizations  are  thopc 
that  meet  the  criteria  for  well  capitalizttd  or, 
by  order  of  the  Board,  adequately  capitalized. 
The  criteria  for  well  capitalized  and 
adequately  capitalized  are  found  in  the 
Board's  prompt  corrective  action  regulation 
for  state  meml)er  banks  (12  CFR  208..30).  For 
purposes  of  determining  whether  an 
organization  is  qualifying.'its  capital  ratios 
must  be  calculated  without  regard  to  the 
capital  treatment  for  transfers  of  small 
business  obligations  with  recourse  specified 
in  section  HI  B.S.a.  of  this  Appendix  A.  The 
total  outstanding  amount  of  recourse  relaineil 
by  qualifying  banking  organizations  on 
transfers  of  small  business  obligations 
receiving  the  preferential  capital  treatment 
cannot  exceed  15  iiercent  of  the  institution's 
total  risk-liased  capital.  By  order,  the  Bf<.nrd 
niiiy  approve  a  higher  limit. 


Bv  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  January  26. 1995. 
William  W.  Wiles, 
Secretory  of  the  Board. 
IFR  Doc.  95-2415  Filed  1-31-95;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Chapter  ill 
[Docket  No.  27581;  Notice  No.  94-1 J 

Regulatory  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  aimounces 
completion  of  the  1994  Presidential 
Regulatory  Review  and  the  availability 
of  a  Final  Report/Summary  and 
Disposition  of  Comments.  The  FAA 
initiated  a  regulatory  review  in  response 
to  recommendations  of  the  National 
Commission  to  Ensure  a  Strong 
Competitive  Airline  Industry,  the 
National  Performance  Review,  and 
Department  of  Transportation  and  FAA 
regulatory  initiatives.  The  purpose  of 
the  review  was  to  obtain  and  evaluate 
public  comment  on  current  regulations 
that  could  be  amended  or  eliminated 
consistent  with  the  agency's  safety  and 
security  responsibilities. 
ADDRESSES:  A  copy  of  the  1994 
Presidential  Review  Final  Report/ 
Summary  and  Disposition  of  Comments 
may  be  obtained  from  the  FAA  Office  of 
Rulemaking.  Room  302,  800 
Independence  Avenue  SW., 
Washington.  DC  20591.  A  copy  of  the 
report's  summary  has  been  placed  in  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC)  bulletin  board.  The 
ARAC  bulletin  board  is  free  to  the 
public,  and  can  be  accessed  by  dialing 
(202) 267-5948. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judi  Citrenbaum.  ARM-106,  Airmen 
and  Airspace  Rules  Division.  (202)  267- 
9689  or  Carolina  Forrester,  ARM-206. 
Aircraft  and  Airport  Rules  Division, 
(202)  267-9690.      | 
SUPPLEMENTARY  INFORMATION:  In 
response  to  a  notice  in  the  Federal 
Register  (59  FR  1362,  January  10, 1994) 
requesting  the  public  to  identify  undue 
or  unnecessary  regulations,  the  agency 
received,  from  all  sectors  of  the  aviation 
public.  426  recommendations  from  184 
commenters. 

Each  comment  was  thoroughly 
reviewed.  The  results  of  the  F/VA's 
review,  as  well  as  a  summary  of  each 


comment  received  in  response  to  the 
Federal  Register  notice,  are  presented  in 
the  1994  Presidential  Regulatory 
Review,  Final  Report,  Summary  and 
Disposition  of  Comments. 

Several  of  the  recommendations  relate 
to  safety  concerns  that  are  the  subject  of 
ongoing  rulemakings  and.  wherever 
possible,  the  agency  has  taken  steps  to 
expedite  these  rulemaking  actions. 
Readers  of  the  report  should  note, 
however,  that  this  report  was  completed 
prior  to  the  January  9-10, 1995, 
Aviation  Safety  Conference  in 
Washington.  DC.  At  that  conference  a 
number  of  additional  safety 
recommendations  were  made  by  the 
public,  actions  in  response  to  which 
may  not  be  accurately  reflected  in  this 
report.  Members  of  the  public  who  are 
interested  in  the  exact  status  or 
disposition  of  a  particular  rule  or 
suggestion  should,  therefore,  contact  the 
FAA  to  ensure  that  they  have  the  most 
up  to  date  information. 

Issued  in  Washington.  DC  on  January  2(>, 
1995. 

David  R.  Hinson. 

Administrator. 

[FR  Doc.  95-2367  Filed  1-27-95;  8;45  am) 

eiLUNG  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  94-CE-27-AD] 

Airworthiness  Directives;  Twin 
Commander  Aircraft  Corporation  685, 
690,  and  695  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Twin 
Commander  Aircraft  Corporation  (Twin 
Commander)  685,  690.  and  695  series 
airplanes.  The  proposed  action  would 
require  initially  inspecting  the  vertical 
stabilizer  for  cracks,  modifying  any 
cracked  vertical  stabilizer,  and,  if  not 
cracked,  either  repetitively  inspecting  or 
modifying  the  vertical  stabilizer.  Several 
reports  of  the  vertical  stabilizer  cracking 
in  different  areas  prompted  the 
proposed  action.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  failure  of  the  vertical  stabilizer 
as  a  result  of  cracking,  which,  if  not 
detected  and  corrected,  could  result  in 
loss  of  control  of  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  April  9.  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  94-CE-27- 
AD.  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Twin  Commander  Aircraft  Corporatioi 
19010  59th  Drive.  N.E.,  Ariington. 
Washington  98223.  This  information 
also  may  be  examined  at  the  Rules 
Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Pasion.  Aerospace  Engineer.  FAa, 
Northwest  Mountain  Region.  1601  Lind 
Avenue  S.W..  Renton,  Washington 
98055-4056;  telephone  (206) 227-2594: 
facsimile  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CE-27-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenler. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel.  .Attention: 
Rules  Docket  No.  94-CE-27-AD,  Room 
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1558.  601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

Discussion 

The  FAA  has  received  several  reports 
of  damaged  vertical  stabilizers  on 
certain  Twin  Commander  Models  685, 
690.  690A. 690B. 690C. 690D.  695. and 
695A  airplanes.  Specifically,  these 
reports  include:  cracks  in  the  lower  ribs, 
wrinkles  and  cracks  in  the  skin  near  the 
lower  ribs,  cracked  spar  clips  between 
the  lower  ribs  and  the  rear  spar,  and 
cracks  in  the  upper  relief  cutouts  of  the 
Fuselage  Station  409.56  bulkhead. 

Twin  Commander  has  issued  Service 
Bulletin  (SB)  No.  218.  dated  May  19, 
1994,  including  Revision  Notices  1  and 
2.  dated  July  11. 1994.  and  September 
23,  1994,  respectively.  This  service 
information  specifies  procedures  for 
inspecting  and  modifying  the  vertical 
stabilizer. 

After  examining  the  circumstances 
and  reviewing  ail  available  information 
related  to  the  incidents  described  above, 
including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  failure  of  the  vertical  stabilizer 
as  a  resuh  of  cracking,  which,  if  not 
detected  and  corrected,  could  result  in 
loss  of  control  of  the  airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Twin  Commander 
Models  685,  690,  690A,  690B.  690C. 
690D,  695,  and  695A  airplanes,  the 
proposed  AD  would  require  initially 
inspecting  the  vertical  stabilizer  for 
cracks,  modifying  any  cracked  vertical 
stabilizer,  and,  if  not  cracked,  either 
repetitively  inspecting  or  modifying  the 
vertical  stabilizer.  The  proposed  actions 
would  be  accomplished  in  accordance 
with  Twin  Commander  SB  No.  218, 
dated  May  19,  1994,  including  Revision 
Notices  1  and  2.  dated  July  11,  1994. 
and  September  23,  1994,  respectively. 

The  FAA  estimates  that  469  airplanes 
in  the  U.S.  registry-  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  10  workhours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  approximately  S60  an  hour.  Parts 
to  accomplish  the  proposed  inspection 
cost  approximately  $200  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $375,200. 
This  figure  does  not  take  info  account 
the  cost  of  repetitive  inspections  or  the 
cost  of  any  modifications  that  may  be 
needed  based  on  the  inspection  results. 
The  FAA  has  no  way  of  determining 
how  many  vertical  stabilizers  may  be 
cracked  and  need  modification,  or  how 


many  repetitive  inspections  each 
owner/operator  may  incur. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Twin  Commander  Aircraft  Corporation: 

Dockot  No.  94-CE-27-AD. 
Applicability:  The  following  airplane 
models  and  serial  numbers,  certificated  in 
any  category  that  have  not  modified  the 
vertical  stabilizer  in  accordance  with  thf 
ACCOMPLISHMENT  INSTRUCTIONS:  PART 
II— MODIFICATION  section  of  Twin 
Cfimmander  Ser\ire  Bulletin  (SB)  No.  218. 
dated  May  19, 1994.  including  Revision 
Notices  1  and  2,  dated  )uly  11.  1994.  and 
.September  23.  1994,  ^espectivl^ly: 


Model 

Serial  Nos. 

685  

12000  through  12066. 

690  

11 000  through  11079 

690A  

11100  through  11344 

690B  

11350  through  11566 

6900 

11600  through  11735 

690D  

15001  through  15042 

695  

95000  through  95084 

695A  

96001  through  96100 
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Compliance:  Required  upon  the 
accumulation  of  2.000  hours  time-in-servi<  r 
(TIS)  on  a  vertical  stabilizer  or  within  the 
next  50  hours  TIS  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  unless 
already  accomplished,  and  thereafter  as 
indicated  in  the  body  of  this  AD. 

To  prevent  failure  of  the  vertical  stabilizi-r 
as  a  result  of  cracks,  which,  if  not  detected 
and  corrected,  could  result  in  loss  of  control 
of  the  airplane,  accomplish  the  following: 

(a)  Inspect  the  vertical  stabilizer  for  era*  kv 
in  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS:  PART  I— INSPECTION 
section  of  Twin  Commander  SB  No.  218. 
dated  May  19.  1994.  including  Revision 
Notices  1  and  2,  dated  )uly  11,  1994.  and 
.September  23.  1994.  respectively. 

(b)  If  damage  or  cracks  arc  found  within 
the  limits  of  Figures  1  and  2  of  the  service 
information  referenced  above,  prior  to  fiirthir 
flight,  modify  the  vertical  stabilizer  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS:  PART  II— MODIFICATION 
section  of  Twin  Commander  SB  No.  218. 
dated  May  19. 1994.  including  Revision 
Notices  1  and  2.  dated  )uly  11,  1994.  and 
September  23.  1994,  respectively. 

(c)  If  damage  or  cracks  are  found  outside 
the  limits  referenced  in  Figures  1  and  2  of  tl;i- 
service  information  referenced  above  or  if 
cracks  intersect,  prior  to  hirther  flight, 
replace  the  damaged  parts  with  new  parts  in 
accordance  with  the  applicable  maintenanc  !• 
manual  instructions.  The  requirements  of 
this  AD  still  apply  when  the  damaged  parts 
are  replaced,  unless  the  stabilizer  is  modifird 
as  specified  in  paragraph  (b)  of  this  AD. 

(d)  If  no  cracks  are  found,  accomplish  one 
of  the  following: 

(1)  Reinspect  at  intervals  not  to  exceed  50(1 
hours  TIS,  and  modify  any  damaged  or 
cracked  vertical  stabilizer  as  specified  in 
paragraphs  (b)  and  (c)  of  this  AD;  or 

(2)  Prior  to  further  flight,  modify  the 
vertical  stabilizer  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS:  PART 
II— MODIFICATION  section  of  Twin 
Commander  SB  No.  218.  dated  May  19. 1994. 
including  Revision  Notices  1  and  2,  datefl 
)uly  11.  1994.  and  September  23,  1994. 
respectively. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CER  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  he 
approved  bv  the  Manager,  Seattle  Aircraft 
Certification  Office  (ACO),  FAA,  Northwest 
.Mountain  Region.  1601  Lind  Avenue  S.W.. 
R.!i:ton.  Washington  98055-4056.  The 


request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(g)  All  persons  affected  bv  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Twin 
Commander  Aircraft  Corporation,  19003  59th 
Drive,  NE.,  Arlington,  Washington  98223;  or 
may  examine  this  document  at  the  FAA. 
Central  Region.  Office  of  the  Assistant  Chief 
Counsel,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City.  Missouri,  on  lanuarv 
26,  1995.  ' 

Michael  K.  Dahl, 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
IFR  Doc.  95-2407  Filed  1-31-95;  8:45  am] 
BILUNG  COOE  491fr.13-U 


POSTAL  SERVICE 


39  CFR  Part  11 


'1 


Shipper  Paid  Forwarding  for  Fourth- 
Class  Mail 

agency:  Postal  Service. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Postal  Service  proposes 
to  provide  fourth-class  mailers  with  an 
option  to  pay  fw  the  nonlocal 
forwarding  of  machinable  fourth-class 
mail  when  participating  in  automatic 
electronic  address  correction  service. 
Tho.se  mailers  requested  this  option  to 
the  current  forwarding  standards  so 
that,  if  they  choose,  they  can  pay  for  the 
nonlocal  forwarding  of  their  customers' 
catalogs,  books,  merchandise  and  other 
fourth-class  matter.  The  intended  effects 
of  this  option  are  to  increase  mailer 
satisfaction  with  fourth-class  mail; 
increase  customer  satisfaction  by 
reducing  the  need  to  charge  them 
postage-due  for  forwarded  fourth-class 
mail,  and  for  them  to  travel  to  the  post 
office  to  get  such  pieces;  and  improve 
service  by  facilitating  fewer  handlings 
for  such  mail  both  in  processing  and  in 
delivery. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  March  3 
1995. 

ADDRESSES:  Mail  or  deliver  written 
comments  to  the  Manager,  Parcels, 
Product  Management,  475  L'Enfant 
Plaza  SW.,  Room  5142.  Washington  DC 
20260-2408.  Copies  of  all  written 
comments  will  be  available  for 
inspection  and  photocopying  between  9 
a.m.  and  4  p.m.,  Monday  through 


Friday,  in  room  5142,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Tolson.  (202)  268-3149. 
SUPPLEMENTARY  INFORMATION:  Currently 
parcels,  catalogs,  books,  merchandise, 
etc.,  sent  to  customers  who  have  moved 
outside  their  local  area  are  forwarded  to 
the  new  address,  postage  due.  The 
applicable  amount,  based  on  the 
mailpiece's  classification,  weight,  and 
the  delivery'  zone  of  the  new  address,  is 
collected  from  the  recipient.  Depending 
upon  the  customer's  availability  at  time 
of  deliver)',  the  package  may  be:  (1) 
Accepted  and  the  postage  collected.  (2) 
refused  and  returned  to  the  shipper 
requesting  payment  for  the  forwarding 
and  return  postage  due  and  other 
applicable  fees.  (3)  returned  to  the  post 
office  for  re-delivery  or  customer 
pickup,  or  (4)  disposed  of  by  the  Postal 
Service. 

Fourth-class  mailers  have  requested 
that  the  USPS  provide  an  option  to  this 
forwarding  standard  so  that  mailers  can. 
if  they  choose,  pay  for  nonlocal 
forwarding  of  their  customers'  parcels, 
catalogs,  books,  merchandise,  etc. 

In  view  of  these  requests,  the  Postal 
Service  and  the  fourth-class  mailing 
industry  jointly  developed  a  proposal  to 
meet  the  needs  of  large  fourth-class 
shippers  to  provide  nonlocal  forwarding 
for  mail  sent  to  their  customers.  This 
optional  service  has  been  designated 
Shipper  Paid  Forwarding  (SPF)  and,  as 
proposed,  will  operate  through  the 
existing  electronic  Address  Change 
Service  (ACS).  As  a  result.  SPF  will  be 
available  only  to  mailers  participating  in 
ACS.  Further,  because  of  the  limitations 
of  the  current  ACS  system.  SPF  will  be 
offered  at  this  time  only  for  machinable 
parcels  (;.e.,  parcels  that  are  not  subject 
to  a  nonmachinabla surcharge  if  mailed 
at  inter-BMC  parcel  post  rates).  The 
Postal  Service  will  consider  modifying 
the  ACS  system  in  the  future  to 
accommodate  SPF  for  nonmachinchle 
parcels  if  there  is  sufficient  customer 
demand. 

As  designed.  SPF  will  allow  the 
Postal  Service  to  use  the  electronic 
sy.stems  developed  for  ACS  and  will 
piggyback  on  the  e.xisting  fee  billing  and 
collection  feature  of  ACS.  Automatic 
electronic  ACS  notification  will  be 
provided  for  each  fonvarded  package, 
subject  to  the  ACS  change  notification 
fee  (currently  $0.20  per  notice). 
Shippers  will  be  able  to  use  corrected 
address  information  immediately  upon 
receipt  to  update  mailing  files  arid  avoid 
additional  forwarding  charges. 

Participating  ACS/SPF  mailers  will  be 
required  to  provide  the  weight  of  the 
package  in  pound  or  hslf-^ofmd 


inCTements  (as  appropriate  for  the  rate 
claimed)  and  indicate  the  rate  category 
of  the  mailpiece.  This  information  will 
be  imbedded  as  the  first  4  characters  of 
the  customer  information  keyline.  Based 
on  the  current  ACS  keyline,  the  ACS/ 
SPF  keyline  is  located  in  the  address 
block  and  consists  of  4  to  16  characters 
(excluding  spaces  and  delimiters),  set 
off  by  pound  sign  (#)  delimiters.  In 
addition  to  the  4  characters  of  required 
postal  information,  up  to  12  characters 
may  be  used  for  customer  information, 
the  last  position  serving  as  a  check  digit. 
(The  required  single-character  rate 
category  codes  will  be  provided  to 
authorized  SPF  participants.)  For 
example,  the  keyline  on  a  2.5-pound 
piece  of  basic  bulk  bound  printed  matter 
(code  B)  would  begin  as  #025B, 
followed  (if  used  by  the  mailer)  by  the 
individual  customer  information,  a 
check  digit,  and  a  closing  n  delimiter. 
This  proposed  rule  provides  for  an 
application  and  authorization  process 
for  ACS  and  for  SPF.  Upon  approval  of 
a  new  ACS/SPF  application  for  this 
service,  the  mailer  will  be  assigned  a 
new  7-character  ACS  participation  code 
specifically  for  use  with  SPF.  Current 
ACS  users  must  also  request  a  new 
participation  code  to  use  the  SPF 
service  option.  The  ACS  participation 
code  must  be  precjeded  by  a  «  delimiter. 
An  authorized  ACS  mailer  must  place 
the  endorsement  "Forwarding  and 
Return  Postage  Guaranteed.  Address 
Correction  Requested"  and  the  correct 
keyline  on  each  mailpiece  for  which 
SPF  is  requested.  (A  separate  identifier 
code  may  be  maintained  and  used  by 
the  mailer  for  pieces  on  which  only  ACS 
service  is  desired.  The  Postal  Service 
will  provide  ACS  or  SPF.  and  charge  the 
corresponding  fees,  based  on  the 
mailer's  choice  of  codes.)  As  proposed. 
SPF  will  provide  forwarding  for  1  year 
from  the  date  that  the  recipient  filed  a 
change  of  addres.s,  and  return  (postage 
due)  to  the  sender  for  6  months  more 
[i.e..  for  months  13  through  18  after  the 
addressee's  move).  Customers  receiving 
SPF  packages  will  see  a  message  on  the 
USPS-applied  forwarding  label  reading 
"FORWARDING  POSTAGE  PAID  BV 
MAILER."  The  mailer  will  receive  an 
electroiiic  bill  from  the  Postal  Service's 
St.  Louis  Information  Services  SuppKirt 
Center  that  includes  both  fonvarding 
postage  and  address  correction  notice 
fees.  Other  standards  applicable  to  the 
forwarding,  return,  and  address 
correction  of  fourth-class  mail  remain  in 
force. 

In  conjunction  with  this  proposal,  the 
USPS  al.so  announces  a  change  in  the 
ACS  frequency  in  F030.2.2  from 
"weekly  or  monthly"  to  "as  requested 
by  the  mailer,"  r,;floctir,g  the  USPS 
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ability  to  provide  ACS  participants  with 
address  change  information  more 
frequently  than  as  stated  in  the  current 
standards. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  comments  on  the 
following  proposed  revisions  of  the 
DMM,  incorporated  by  reference  in  the 


Code  of  Federal  Regulations.  See  39  CFR        2.  Revise  the  following  units  of  the 

part  111.  Domestic  Mail  Manual  as  noted  below: 

ListofSubjectsin39CFR  Part  111  FOlO    Basic  Infonnation 

Postal  Sen'ice.  ..... 


PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C.  101, 
401.  403,  404.  3001-3011,  3201-3219.  3403- 
3406,3621,3626.5001. 


5.0    TREATMENT  OF  CLASSES  OF 
MAIL 


5.4    Fourth-Class  Mail 


Mailer  endorsement 


No  Endorsement 


Do  l^t  Forward,  Do  Not  Return 

Forwarding  and  Return  Postage  Guar- 
anteed. 

Forwarding  and  Return  Postage  Guar- 
anteed, Address  Correction  Re- 
quested (1). 


Do  Not  Forward,  Do  Not  Return,  Ad- 
dress Correction  Requested  (2). 

Do  Not  Forward,  Address  Correction 
Requested,  Return  Postage  Guararv 
teed  (3). 


USPS  action 


Fonwarded  locally  at  no  charge;  out  of  town,  as  postage-due.  If  undeliverable  or  addressee  refused  to 
pay  postage,  mailpiece  returned  with  new  address  or  reason  for  nondelivery,  sut}ject  to  forwarding 
(where  attempted)  and  return  postage. 

No  forwarding  or  return  service  provided;  mailpiece  disposed  of  by  USPS. 

Fonwarded  locally  at  no  charge;  out  of  town,  as  postage-due.  If  undeliveraWe  or  addressee  refused  to 
pay  postage,  mailpiece  returned  with  new  address  or  reason  for  nondelivery,  subject  to  forwarding 
(where  attempted)  and  return  postage. 

Pieces  from  ACS  Shipper  Paid  Forwarding  participants:  Fonwarded  locally  and  out  of  town  at  no 
charge  to  addressee.  If  forwarded,  separate  address-con-ection  notice  provided,  subject  to  address- 
correction  fee  and  (If  forwarded  out  of  town)  forwarding  postage  (billed  to  mailer).  If  mailpiece 
undeliverable,  mailpiece  returned  with  new  address  or  reason  for  nondelivery,  subject  to  return  post- 
age. Other  pieces:  Forwarded  locally  at  no  charge;  out  of  town,  as  postage-due.  If  forwarded,  sepa- 
rate address-correction  notice  provided,  subject  to  address<orrection  fee.  If  mailpiece  undeliverable 
or  addressee  refused  to  pay  postage,  mailpiece  returned  with  new  address  or  reason  (or  nondeliv- 
ery, subject  to  fonwarding  (where  attempted)  and  return  postage. 

No  forwarding  or  return  service  provided;  separate  address-correction  notice  provided,  subject  to  ac^ 
dress-correction  fee;  mailpiece  disposed  of  by  USPS. 

No  forwarding  service  provided;  mailpiece  returned  with  new  address  or  reason  (or  norxJelivery,  sufc>- 
ject  to  return  postage. 


(1)  The  authorized  atjbreviation  (or  this  endorsement  is  "Forward  &  Address  Correction."  This  at)breviation  is  authorized  where  the  full  en- 
dorsement cannot  be  accommodated. 

(2)  The  auttiohzed  abbreviation  (or  this  endorsement  is  "Do  Not  Forward  or  Return — Address  Cor."  This  abbreviation  is  authorized  where  the 
full  endorsement  cannot  be  accommodated. 

(3)  The  authorized  atibreviation  for  this  endorsement  is  "Do  Not  Forward — Address  Cor —  Return  Guar."  This  aljbreviation  is  authorized  where 
the  full  endorsement  cannot  t>e  accommodated. 


6.0    ENCLOSURES  OR 
ATTACHMENTS 


6.3    Fourth-Class 

Undeliverable,  unendorsed  fourth- 
class  mail  with  nonincidental  First- 
Class  Mail  attachments  or  enclosures  is 
forwarded,  if  requested  by  mailer 
endorsement,  or  returned  at  the 
applicable  single-piece  fourth-class  rate. 
The  weight  of  the  First-Class  attachment 
or  enclosure  is  not  included  when 
computing  the  charges  for  return  of  the 
mailpiece.  Undeliverable,  unendorsed 
■fourth-class  mail  with  incidental  First- 
Class  attachments  or  enclosures  is 
returned  at  the  applicable  single-piece 
fourth-class  rate. 


F020    Forwarding 


3.0    POSTAGE  FOR  FORWARDING 


3.6    Fourth-Class 

Fourth-cla.ss  mail  is  subject  to  the 
collection  of  additional  postage  at  the 
applicable  rate  for  nonlocal  forwarding 
if  guaranteed  by  the  sender  or  recipient. 
Unless  endorsed  "Do  Not  Forward,  Do 
Not  Return,"  all  fourth-class  mail  is 
delivered  as  directed  without  additional 
postage  charged  when  the  old  and  new 
addresses  are  served  by  the  same  post 
office.  The  addressee  may  refuse  any 
piece  of  forwarded  fourth-class  mail 
without  losing  the  right  to  have  other 
fourth-class  mail  forwarded.  If  the 
addressee  does  not  want  to  pay 
forwarding  postage  for  all  fourth-class 
mail,  the  addressee  must  ask  the 
postmaster  of  the  new  address  to  use 
Form  3546  to  notify  the  postmaster  of 
the  old  address  to  discontinue  the 
forwarding  of  fourth-class  mail.  (Such  a 
request  will  not  affect  the  forwarding  of 
fourth-class  mail  sent  by  SPF 
participants,  who  pay  forwarding 
postage  under  F030.) 


F030    Address  Correction,  Address 
Change,  and  Return  Services 


2.0  ADDRESS  aL\NGE  SERVICE 
(ACS) 

2.1  Description 

ACS  centralizes,  automates,  and 
improves  the  processing  of  participating 
mailers'  requests  for  address-correction 
infonnation  by  unique  publication  or 
mailer  identifier.  Address-correction 
records  are  sequentially  organized  by 
USPS-assigned  codes  and  distributed  to 
each  participating  mailer. 

2.2  Shipper  Paid  Forwarding  (SPF) 

An  option  available  to  ACS 
participants,  SPF  allows  for  the 
collection  of  forwarding  and  return 
postage  from  the  sender  by  including 
those  charges  concurrently  with  ACS 
fees.  Mail  forwarded  or  returned  under 
SPF  remains  subject  to  FOlO,  F020,  and 
3.2.  SPF  may  be  requested  only  for 
parcels  that,  if  mailed  at  inter-BMC 
parcel  post  rates,  would  not  be  subject 
to  the  nonmachinable  surcharge.  ACS/ 


SPF  requires  USPS  authorization  under 
2.3  and  mailer  use  of  a  unique  ACS/SPF 
identifier  as  part  of  an  address  block 
keyline.  The  keyline  mail  must  be  left- 
justified  (below  the  optional 
endorsement  line,  if  used),  and  must 
begin  with  a  pound  sign  (#)  delimiter, 
followed  by  the  4-character  code 
indicating  the  weight  and  rate  category 
of  the  piece,  up  to  12  characters  of 
optional  customer  information  (the  last 
of  which  is  a  check  digit),  and  a  closing 
#  delimiter.  (ACS  participants  must  use 
the  specific  ACS/SPF  identifier  and 
keyline  format  to  participate  in  ACS/ 
SPF.)  For  information,  write  to  USPS 
ACS/SPF,  National  Customer  Support 
Center. 

2.3    Availability  of  ACS  and  ACS/SPF 

Where  mail  is  marked  with  ACS 
symbols  under  M013,  ACS  and  ACS/ 
SPF  are  available  to  authorized  mailers 
who  maintain  their  address  records  on 
computers  and  whose  mail  bears  the 
correct  endorsement  to  obtain  address 
correction  and  nonlocal  fourth-class 
forwarding.  ACS  and  ACS/SPF  are 
available  on  the  fi^quency  requested  by 
the  mailer.  Because  ACS  and  ACS/SPF 
are  associated  with  USPS-computerized 
forwarding  operations,  these  services 
are  not  available  at  all  post  offices. 
Information  about  ACS  or  SPF 
(including  application)  is  available 
from:  USPS  Address  Change  Service, 
National  Customer  Support  Center. 

(Renumber  existing  2.3  and  2.4  as  2.4 
and  2.5.  respectively;  no  change  in  text] 
»        »        «        »        « 

3.0    SENDER  INSTRUCTION 


3.2    Special  Services 

*        *        *       j*        >► 

e.  Insured  fourth-class  mail  without 
any  other  endorsement  is  forwarded  at 
no  charge  locally  and  postage-due 
nonlocally  if  the  recipient  guarantees  to 
pay  forwarding  postage.  Insured  fourth- 
class  mail  endorsed  for  ACS/SPF  under 
2.2  is  forwarded  at  no  charge  to  the 
addressee.  (For  forwarding,  local  means 
within  the  same  post  office.)  If  the 
article  is  undeliverable,  the  USPS 
returns  it  to  the  sender  with  the  new 
address  or  the  reason  for  nondelivery. 
The  sender  is  charged  for  the  return  of 
the  mailpiece  and  the  attempted 
forwarding,  when  appropriate. 
*        *        •        *        » 

M013    Optional  Endorsement  Lines 


2;0    FORMAT 

2.1    Presort  Identification 

Except  when  an  address  block 
barcode  is  placed  above  the  optional 
endorsement  line,  the  appropriate 
presort  identification  must  be  the  first 
line  at  the  top  of  the  address  block  or 
label.  Mailers  participating  in  Address 
Change  Service  (ACS),  including  ACS 
with  or  Shipper  Paid  Forwarding  (SPF), 
under  F030  may  use  the  first  eight 
positions  on  the  left  side  of  the  optional 
endorsement  line  for  the  ACS  or  ACS/ 
SPF  participant  code  (see  Exhibit  2.1). 
Third-class  mailers  participating  in  the 
EX3C  or  BBM/SPMS  measurement 
system  may  use  the  first  14  positions  on 
the  left  side  of  the  optional  endorsement 
line  for  the  measurement  system  code 
specified  by  the  USPS  for  that  program. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA37-1 0-6602;  FRL-5148-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision;  Santa 
Barbara  County  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  ^ 


2.4    Non-ACS,  Non-EX3C,  and  Non- 
BBM/SPMS  Labels 

On  labels  not  used  with  ACS 
(Including  ACS/SPF).  EX3C,  or  BBM/ 
SPMS,  the  optional  endorsement  line 
must  be  filled  with  asterisks  from  the 
left  margin  of  the  label  or  address  block 
(as  defined  by  the  position  of  the  first 
character  printed  in  the  address  block  or 
on  the  address  label)  up  to  the  first 
character  in  the  optional  endorsement 
line. 

2.5    ACS  and  ACS/SPF  Labels 

On  labels  used  with  ACS  or  ACS/SPF. 
the  delimiter  #  must  be  in  the  first 
position  at  the  left  margin  of  the 
optional  endorsement  line,  followed  by 
the  seven-character  ACS  or  ACS/SPF 
participation  code  assigned  by  the 
USPS;  the  remaining  space  between  the 
code  and  the  first  character  of  the 
makeup  information  must  be  filled  with 
asterisks.  The  keyline  required  on  ACS/ 
SPF  mail  under  F030  must  be  left- 
justified  below  the  optional 
endorsement  line. 


An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 
Stanley  F.  Mires, 
Chief  Counsel.  Legislative. 
(FR  Doc.  95-2255  Filed  1-31-95;  8:45  am) 

BILLING  COOe  771ft-12-p 


SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of  a 
revision  to  the  California  State 
Implementation  Plan  (SIP)  for  ozone. 
The  revision  concerns  the  control  of 
oxides  of  nitrogen  (NOx)  from  internal 
combustion  (I/C)  engines.  The  intended 
effect  of  proposing  limited  approval  and 
limited  disapproval  of  this  rule  is  to 
regulate  emissions  of  NOx  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act).  EPA's  final  action  on 
this  notice  of  proposed  rulemaking  will 
incorporate  this  rule  into  the  federally 
approved  SIP.  EPA  has  evaluated  this 
rule  and  is  proposing  a  ^multaneous 
limited  approval  and  limited 
disapproval  under  provisions  of  the 
CAA  regarding  EPA  actions  on  SIP 
submittals  and  general  rulemaking 
authority  because  these  revisions,  while 
strengthening  the  SIP,  also  do  not  ftilly 
meet  the  CAA  provisions  regarding  plan 
submissions  and  requirements  for 
nonattainment  areas. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  March  3,  1995. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer.  Rulemaking  Section 
(A-5-3).  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  revision  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations; 
Santa  Barbara  County  Air  Pollution 
Control  District,  Rule  Development 
Section,  26  Castilian  Drive  B-23, 
Goleta.CA  93117. 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street. 
Sacramento,  CA  95812. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Colombo,  Rulemaking  Section 
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( A-.')-3),  Air  and  Toxics  Division,  U.S. 
Knvironmental  Prote«;tion  Agency. 
Rejiion  IX.  75  Hawthorne  Street.  San 
Frant-i.sco.  CA  94105,  Telephone:  (415) 
744-1202. 

SUPPLEMENTARY  tNFORMATION: 

Background 

On  November  15. 1900,  the  Clean  Air 
Act  Amendments  of  1990  (CAA)  were 
enacted.  Public  Law  101-549.  104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q. 
The  air  quality  planning  requirements 
for  the  reduction  of  NOx  emissions 
through  reasonably  available  control 
technology  (RACT)  are  set  out  in  section 
182(f)  of  the  CAA.  On  November  25, 
1992.  EPA  published  a  NPRM  entitled 
"State  Implementation  Plans;  Nitrogen 
Oxides  Supplement  to  the  General 
Preamble;  Clean  Air  Act  Amendments 
of  1990  Implementation  of  Title  I; 
Proposed  Rule,"  (the  NOx  Supplement) 
which  des{:ribes  and  provides 
preliminary  guidance  on  the 
requirements  of  section  182(f).  The 
November  25,  1992,  notice  should  be 
referred  to  for  further  information  on  the 
NOx  requirements  and  is  incorporated 
into  this  document  by  reference. 

Section  182(f)  of  tlie  Clean  Air  Act 
requires  States  to  apply  the  same 
requirements  to  niajor  stationary  .sources 
of  NOx  ("major"  as  defined  in  section 
302  and  sections  182  (c),  (d).  and  (e))  as 
are  applied  to  major  stationary  sounds 
of  volatile  organic  compounds  (VOCs), 
in  moderate  or  above  ozone 
nonattainment  areas.  Santa  Barliara 
County  is  classified  as  moderate: ■ 
therefore  this  area  was  subject  to  the 
RACT  requirements  of  section  182(b)(2) 
and  the  November  15,  1992  deadline, 
cited  below. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  .sources 
of  VOC  (and  NOx)  emis.sions  (not 
covered  by  a  pre-enactment  control 
technologies  guidelines  (CTG) 
document  or  a  post-enactment  CTG 
document)  by  November  15,  1992. 
There  were  no  NOx  CTGs  issued  before 
enactment  and  EPA  has  not  issued  a 
CTG  document  for  any  NOx  sounds 
since  enactment  of  the  C\A.  The  R,^Cr 
rules  covering  NOx  sounds  and 
submitted  as  SIP  revisions,  are  expected 
to  require  final  installation  of  the  actual 
NOx  controls  as  expeditiously  as 
practicable,  but  no  later  than  Mav  31. 
1995. 

This  document  address»*s  EPA's 
proposed  action  for  Santa  Barbara 


'  The  Santa  Barbarii  (.ounty  .Vrea  rrtaineil  tis 
designation  of  nonattainniont  nnd  was  classinud  b\ 
operalion  of  lavw  purjniant  to  sections  107Jd)  and 
181(a)  upon  ihadate  of  enactimot  of  ihc  C.\A.  S<.>e 
S5  FR  56694  |Novfimi>er  6. 19911 


County  Air  Pollution  Control  District 
(SBCAPCD),  Rule  333,  Cxintrol  of 
Emissions  from  Reciprocating  Internal 
Combustion  Engines.  SBCAPIID 
adopted  Rule  333  on  De(>imber  10. 
1991.  The  State  of  California  submitted 
the  rule  being  acted  on  in  this  document 
oajune  19, 1992.  Rule  333  was  found 
to  be  complete  on  August  27.  1992 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  Part  51 
Appendix  V  -  and  is  being  propcsed  for 
approval  into  the  SIP. 

NOx  emissions  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  Rule  333  controls  emissions  of 
NOx,  carbon  monoxide  (CO),  and 
reactive  organic  compounds  (ROC)  from 
internal  combustion  engines  in  Santa 
Barbara  County  used  in  a  wide  variety 
of  applications,  but  primarily  at  oil  and 
gas  production  and  processing  facilities. 
The  engines  are  used  to  power  various 
types  of  industrial  equipment  such  as 
oil  well  rod  pumps,  rock  crushing 
equipment,  conveyor  belts,  gas 
compressors,  waste  wafer  treatment 
pumps,  etc.  Rule  333  was  adopted  as 
part  of  SBCAPCD's  efforts  to  achieve  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  and  in  response  to 
the  CAA  requirements  cited  above.  The 
following  is  EPA's  evaluation  and 
proposed  action  for  the.se  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
NOx  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  .section  110,  and  part  Oof  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption  and  Submittal  of 
Implementation  Plans).  EPA's 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  a<:tion. 
appears  in  the  NOx  Supplement  (57  VR 
5.5620)  and  various  other  EPA  policy 
guidance  documents.^  Among  these 
provisions  is  the  requirement  that  a 
NOx  rule  must,  at  a  minimum,  provide 
for  the  implementation  of  RACT  for 
major  stationar\'  sound's  of  NOx 
emissions. 

For  the  purposes  of  a.ssisting  .state  and 
lo«:al  agencies  in  developing  NOx  RACT 
rules,  EPA  prepared  the  NOx 


■  tPA  .idoptcd  the  <;i)m])lptpness  criteria  on 
Kebriiary  16.  1090  (55  KR  5*311)  and,  pursuanl  to 
section  1  IO(k)(l  K.^)  of  the  CAA,  ifvisiMt  ihe  cri!uria 
nn  August  26. 1991  (S6  Fit  42216). 

'  Among  other  things,  the  pro-amcndiiieni 
guidance  consists  of  those  portions  of  the  propos«d 
post-1987  ozone  and  carbon  monoxide  policy  that 
i;oncern  RACT,  52  FR  45044  (November  24.  1987): 
■'I.-isues  Relating  to  VfXI  Ri?t;iildtion  Cul|)oints, 
Oeficienries.  and  Deviations  riaririuiiion  'o 
Appendix  1)  of  November  24.  1087  Federal  Ri>i;isler 
Notice"  (Blue  Book)  (notice  of  availabiliiy  was 
pul>li.-ihed  in  I  he  Federal  ReKiiiter  on  M.iv  25.  I!)»8). 


Supplement  to  the  General  Preamble.  In 
the  NOx  Supplement.  EPA  provides 
preliminary  guidance  on  how  RACT 
will  be  determined  for  stationary 
sources  of  NOx  emissions.  While  most 
of  the  guidance  issued  by  EPA  on  what 
constitutes  RACT  for  stationary  sources 
has  been  directed  towards  application 
for  VOC  sources,  much  of  the  guidance 
is  also  applicable  to  RACT  for  stationary 
sourcx's  of  NOx  (see  section  4.5  of  the 
NOx  Supplement).  In  addition,  pursuant 
to  section  183(c),  EPA  has  issued 
alternative  control  technique  documents 
(ACTs)  that  identify  alternative  controls 
for  all  categories  of  stationary  suun:es  of 
NOx.  The  ACT  documents  provide 
info^mation  on  control  technology  for 
stationary  sources  that  emit  or  have  the 
potential  to  emit  25  tons  per  year  or 
more  of  NOx.  However,  the  ACTs  will 
not  establish  a  presumptive  norm  for 
what  is  considered  RACr  for  stationary 
sources  of  NOx.  In  general,  the  guidamie 
documents  cited  above,  as  well  as  other 
relevant  and  applicable  guidance 
documents,  have  been  set  forth  to 
ensure  that  submitted  NOx  RACT  rules 
meet  Federal  RACT  requirements  and 
are  fully  enfon;eable  and  strengthen  or 
maintain  the  SIP. 

Rule  333  applies  to  existing  and  new 
I/C  engines  with  rated  brake  horsepower 
of  greater  than  or  equal  to  50  which  are 
fueled  by  natural  gas,  field  gas,  liquified 
petroleum  gas.  diesel,  gasoline,  or  any 
other  liquid  fuel.  The  nile  limits  NOx 
emissions  from  noncyclii;  rich-burn 
engines  to  50  parts  per  million  (ppm) 
and  from  noncyclic  lean-burn  engines  to 
125  ppm.  For  cyclic  engines,  the  NOx 
limit  is  also  50  ppm,  while  the  limit  for 
diesel  engines  is  8.4  grams  per  brake 
hprsepower-hour  (g/bhp-hr).  Final 
compliance  with  these  limits  is  retjiiircd 
by  the  date  of  adoption  for  new  engines 
and  March  3.  1994  for  existing  cyclic 
and  noncyclic.  engines. 

The  NOx  limits  suggested  by  the 
California  Air  Resources  Board  (CARH) 
as  reasonably  available  control 
tei:hnology  (R.A.CT)  for  I/C  engines  are 
50  ppm  (90%  reduction)  for  rich-burn 
engines.  12.1  ppm  (80%  reduction)  for 
lean-burn  engines,  and  8.4  g/hhp-hr  for 
diesel  engines.  These  limits  were 
rt^commended  using  information 
regarding  average,  actual,  uncontrolled 
levels  and  previous  regulatory  control 
levels  in  Ventura  County,  the  South 
Coast  Basin,  and  Santa  B.nrbara  County 
EPA  agrees  that  these  limits.  whii:h  an' 
incorporated  in  Rule  333.  are  consistent 
with  the  Agency's  guidance  and  polir.y 
for  making  R.ACT  determinations  in 
terms  of  general  cost-effe<:tiveness. 
emission  rediit  tions.  and  environnieiital 
impacts,  and  n^present  RACT  for  these 
sources  in  Santa  Barbara  County.  ^ 
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In  evaluating  Ihe  rule.  EPA  must  also 
determine  whether  the  section  182(b) 
requirement  for  RACT  implementation 
by  May  31. 1905  is  met.  The  rule  is 
'vritten  such  that  final  compliance  is 
required  2.5  years  after  the  date  of 
adoption.  Since  the  rule  was  adopted  in 
December  1991.  final  compliance  is 
required  by  March  1994.  thereby 
meeting  the  set;tion  182(b)  requirement 
of  the  CAA. 

Although  Rule  333.  Control  of 
Emissions  from  Reciprocating  Internal 
Combustion  Engines,  will  strengthen  the 
SIP,  the  rule  contains  deficiencies 
related  primarily  to  the  lack  of  Federal 
enforceability.  These  deficiencies 
include  inconsistent  applicability 
cutoffs  and  e?iemptions,  unenforceable 
provisions  in  definitions,  inconsistent 
emission  limit  requirements, 
unenforceable  alternative  emission 
control  plan  provisions,  and  alternative 
compliance  schedule  provisions.  A 
more  detailed ,di.scussion  of  the  sources 
controlled,  the  controls  required, 
justification  for  why  these  controls 
represent  RACT,  and  rule  deficiencies 
can  be  found  in  the  Technical  Support 
Document  (TSD)  for  Rule  333,  dated 
November  1994. 

Because  of  the  above  deficiencies, 
EPA  cannot  grant  full  approval  of  this 
rule  under  .section  110(k)(3)  and  Part  D. 
Also,  l)ecause  the  submitted  rule  is  not 
composed  of  .separable  parts  which  meet 
all  the  applicable  requirements  of  the 
CAA,  EPA  cannot  grant  partial  approval 
of  the  rule  under  .section  110(k)(3). 
However,  EPA  may  grant  a  limited 
approval  of  the  submitted  rule  under 
section  110(k)(.3)  in  light  of  EPA's 
authority  pursuant  to  section  301(a)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  lin^ited  because  EPA's 
action  also  contcins  a  simultaneous 
limited  disapproval.  In  order  to 
striingthen  the  SIP,  EPA  is  proposing  a 
limited  approvp]  of  SBCAPCDs 
submitted  Rule  333  under  sections 
110(k)(3)  and  3ni(a)  of  the  CAA  as 
meeting  the  requirements  of  section 
(110)(a)  and  Part  D. 

At  the  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of  this 
rule  because  it  contains  deficiencies 
which  mu.st  be  corrected  in  order  to 
fully  meet  the  requirements  of  section 
182(a)(2),  section  182(b)(2),  section 
182(0.  and  Part  D  of  the  Act.  Under 
section  179(a)(2).  if  the  Administrator 
disapproves  a  submission  under  section 
llO(k)  for  an  area  designated 
nonattainment.  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Administrator  must  applyone  of  the 
sanctions  set  forth  in  section  179(b) 


unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Se<:tion  179(h)  provides  two  sanctions 
available  to  the  Administrator:  highway 
funding  and  offsets.  The  18  month 
period  referred  to  in  section  179(a)  will 
begin  on  the  effective  date  of  EPA's  final 
limited  disapproval.  Moreover,  the  final 
disapproval  triggers  the  Federal 
Implementation  Plan  (FIP)  requirement 
under  secti'on  110(c).  It  should  be  noted 
that  the  rule  covered  by  this  NPRM  has 
been  adopted  by  the  SBCAPCD  and  is 
currently  in  effect  in  Santa  Barbara 
county.  EPAs  final  limited  disapproval 
action  will  not  prevent  SBCAPCD  or 
EPA  from  enforcing  this  rule. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Regulatory  Process 


Under  the  Regulatorv'  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any'proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

Limited  approvals  under  section  110 
and  301  and  subchapter  I,  part  D  of  the 
CA.\  do  not  create  any  new- 
requirements,  but  simp4v  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements,  it  does  not  have 
a  significant  impact  on  affected  .small 
entities.  Moreover,  due  to  the  nature  of 
the  Federal/State  relationship  under  the 
CAA,  preparation  of  a  regulatorv' 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
rea.sonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.  Ct.  1976);  42  U.S.C. 
section  7410  (a)(2). 

The  OMB  has  exempted  this 
regulatory  action  from  review  under 
Executive  Order  12866. 


List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Nitrogen  oxides.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  |aniiar>'  23. 1995. 
Felicia  Marcus, 
Regional  Administrator. 
IFR  Doc.  95-2436  Filed  1-31-95:  8:45  ami 
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40  CFR  Part  52 


[WVl9-1-6210b.  WV11-1-5888b;  FRL- 
5139-4J 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  West 
Virginia:  Title  45  Legislative  Rules, 
Series  21,  Regulation  to  Prevent  and 
Control  Air  Pollution  from  Emission  of 
Volatile  Organic  Compounds 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve  the 
state  implementation  plan  (SIP)  revision 
submitted  by  the  State  of  West  Virginia 
on  August  10.  1993.  The  revision 
consists  of  sections  1  to  9.  11. 12.  14  to 
19,  21  to  29.  31.  36.  39.  41  to  48  and 
Appendix  A  to  Title  45,  Series  21 
(45CSR21).  "Regulations  to  Control  Air 
Pollution  from  the  Emission  of  Volatile 
Organic  Compounds"  (Series  21).  These 
regulations  are  necessary  to  .satisfy  the 
Clean  Air  Act  and  to  support  attainment 
and  maintenance  of  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  in  West  Virginia.  In  the  final 
rules  section  of  this  Federal  Register. 
EPA  is  approving  the  State's  SIP 
revision  as  a  direct  final  ruPe  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial  SIP 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time 
DATES:  Comments  mu.st  be  submitted  in 
writing  bv  March  3.  1995.  j 
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ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Dirertor.  Air. 
Radiation,  and  Toxics  Division  (3AT00), 
U.S.  Environmental  Protection  Agency, 
Region  III.  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  nonnal  business 
hours  at  the  EPA  office  listed  above;  and 
the  West  Virginia  Department  of 
Environmental  Prote<;tion,  Office  of  Air 
Quality,  1538  Washington  Street,  East, 
Charle.slon.  We.st  Virginia,  Z.Slll. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chri.stopher  Cripps.  (215)  .'ifl7-0545,  at 
the  EPA  Regional  Office  address  li.sted 
above. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  prole<;tion.  Air 
pollution  control,  Hydro<arbons. 
intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7071q 

Diited:  NovcmtuT  10.  1994. 
Stanley  L.  LaskoMrski, 
Acting  Pfgional  Administrutor.  Itt^ion  III. 
IFK  Doc  95-2400  Filod  l-:n-9f>;  8:4.S  am) 

eiLMNG  CODE  6S«0-flO-f 


40  CFR  Part  52 
(MA39-1-67726;  A-1-FRL-5136-«] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealth  of  Massachusetts; 
Substitution  of  ttie  California  Low 
Emission  Vehicle  Program  for  the 
Clean  Fuel  Fleet  Program  (Opt  Out) 

AGENCY:  Environmental  Protet:tion 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SlI') 
revision  submitted  by  the 
Commonwealth  of  Mas.sa(.husetts  to 
fulfill  the  requirement  that  tlie 
Commonwealth  submit  either  the  Clean 
Fuel  Fleet  Program  or  a  substitute 
program  that  meets  Xhn  requirements  of 
the  Clean  Air  Act.  The  Conuuonwealth 
has  submitted  such  a  substitute  measure 
for  the  required  program.  On  November 
l.T.  1993,  the  Commonwealth  of 
Massachusetts  formally  submitted  a 
revision  to  their  SIP  to  require  the  .sale 
of  California  certified  low  emitting 
vehicles  in  Massachusetts  beginning 


with  model  year  1995.  Further,  on  May 
11,  1994.  the  Commonwealth  formally 
notified  EPA  of  its  detision  to  siibstitute 
Massachusetts'  version  of  the  California 
Low  Emission  Vehicle  (MA  LEV) 
Program  for  the  Clean  Fuel  Fleet  (CFF) 
Program  as  provided  for  in  section 
182(c)(4)(B)  of  the  Clean  Air  Act  (CAA). 
In  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  approving  the 
Commonwealth's  SIP  revision,  as  a 
direct  final  rule  without  prior  proposal. 
A  detailed  rationale  for  the  adion  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  rei;eived  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contempl.ited  in 
relation  to  this  proposed  rule.  If  EPA 
rei:eives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addres.sed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  document.  Any  parties 
interested  in  commenting  on  this 
do«;ument  should  do  .so  at  this  time. 
DATES:  Comments  must  be  submitted  bv 
March  3.  1995. 

ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy.  Director,  Air, 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protedion 
Agency,  Region  I,  JFK  Federal  Building. 
Bcston,  MA  02203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Damien  F.  Houlihan,  (R17)  565-3266. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  dire«:t  final 
rule  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

UatPii:  Dccpmljcr  19,  19>)4. 
John  P.  DeViilars, 

Hfjiioniil  Arlministnitor,  Rpglnn  I. 

|FR  Dor.  9.5-2492  Filnd  l-:n-9*>;  S  4.5  iurl 
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40  CFR  Part  180 
(OPP-300376;  FRL-4928-4] 
RIN  2070-AC18 

Isopropyl  Myristate;  Tolerance 
Exemption 

AGENCY:  Environmental  Prote<:tion 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
isopropyl  myristate  be  exempted  from 
tiie  requirement  of  a  tolerance  when 
used  as  a  solvent  in  pesticide 
formulations.  Technology  Sciences 
Group,  Inc.,  on  behalf  of  Sumitomo 
Chemical  Co..  Ltd.,  requested  this 
proposed  rule. 


DATES:  Comments,  identified  by  the 
document  control  number,  |OPP- 
3003761,  must  be  received  on  or  before 
Man  h  3,  1995. 

ADDRESSES:  By  mail,  submit  written 
connnents  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person 
deliver  comments  to:  Rm.  1132,  Crysl.tl 
Mall  #2.  1921  lefferson  Davis  Hwv., 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  b<' 
claimed  confidential  by  marking  any 
part  of  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI)-.  Information  so  marked  will  not  !«» 
di.scIosed  except  in  accordance  with 
procedures  .set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
c;ontain  CBI  must  be  submitted  for 
inclusion  in  the  public  re<:ord. 
Information  not  marked  confidential 
will  be  included  in  \\w  publit;  docket  hv 
the  EPA  without  prior  notice.  The 
public  docket  is  available  for  public 
inspection  in  Rm.  1132  at  the  acidmss 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legrJ 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Amelia  M.  Acierto.  Registration 
Support  Branch,  Registration  Divi.sion 
(75U5VV).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW.,  W'ashington.  DC:  20460. 
Office  location  and  telephone  nnmljer: 
2800  Crystal  Drive.  North  Tower. 
Arlington.  V.\  22202,  (703)-.30H-H375. 
SUPPLEMENTARY  INFORMATION: 
Technnlogy  Sciences  Croup.  Inc., 
Pesticide  Division,  Stouart  Street  Tower 
2700.  One  Market  Plaza.  San  Francisco. 
CA  94105-147.'i.  submitted  pe.slicide 
petition  (PP)  3Et)4245  to  EPA  requesting 
that  the  -Administrator,  pursuant  to 
section  408(e)  of  the  Federal  Food,  Druu. 
and  Cosmetic  Act,  21  L'.S.C.  346a(e). 
propo.se  to  amend  40  CFR  180.1001(c) 
and  (e)  by  est.iblishing  exemptions  from 
the  requirement  of  a  tolerance  for 
isopropyl  myristate  when  used  as  a 
solvent  in  pesticide  formulations 
applied  to  growing  crops,  raw 
agricultural  commodities,  and  animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  include,  hut  are 
not  limited  to.  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
poiyoxyelhylene  polymers  and  fatly 
acids;  (nirriers  such  as  clay  and 
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cliatomaceous  earth;  thickeners  such  as 
«:arrageenan  and  modified  cellulose: 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicifv;  the 
ingredient  mayjor  may  not  be 
chemically  actiye. 

The  data  sublnitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
.statement  on  inisl  ingredients  published 
in  the  Federal  Register  of  April  22,  1987 
(52  FR  13305).  the  Agency  set  forth  a  list 
of  .studies  which  would  generally  be 
used  to  evaluate  the  risks  posed  by  the 
presence  of  an  ihert  ingredient  in  a 
pesticide  formulation.  However,  where 
it  can  be  determined  without  that  data 
that  the  inert  ingredient  will  present 
minimal  or  no  risk,  the  Agency 
generally  does  not  require  .some  or  all  of 
the  li.sted  studieis  to  rule  on  the 
proposed  tolerapce  or  exemption  from 
the  requirement  of  a  tolerance  for  an 
inert  ingredient.  The  Agency  has 
decided  that  no  data,  in  addition  to  that 
described  below,  for  isopropyl  myristate 
will  need  to  be  submitted.  The  rationale 
for  this  decision;  is  described  below: 

1.  An  acute  oral  toxicity  study  with  an 
acute  oral  LDvi  of  greater  than  42,400 
mg/kg  in  mice  and  14,000  mg/kg  in  rats. 

2.  The  intraperitoneal  acute  toxicity 
studies  with  LDs„  of  greater  than  67,800 
mg/kg  in  rats  and  greater  than  42.800 
mg/kg  in  mice. 

3.  An  acute  dermal  study  with  LD-u,  of 
greater  than  67,829  mg/kg  "in  rats  and 
greater  than  5,000  mg/kg  in  rabbits. 

4.  A  rabbit  primary  eye  irritation 
study  using  isopropyl  myristate 
produced  minimal  irritation  and  cleared 
within  7  days. 

5.  A  rabbit  primary  dermal  irritation 
study  showing  minimal  iiritation. 

6.  A  guinea  pig  dermal  sensitization 
study  producing  no  evidence  of  dermal 
sensitization. 

7.  A  rat  acute  inhalation  toxicity 
study  with  LCs<,  greater  than  33-41  mg/ 
lifer  in  rats  indicating  that  isopropyl 
m\Ti.state  is  of  minimal  concern. 

8.  A  4-week  rabbit  dermal  subchronic 
study  with  applications  of  16  to  47 
percent  isopropyl  myristate  in  rabbits  at 
1 .700  and  2.000  mg/kg  did  not  produ<» 
;iny  systemic  toxicity. 

9.  A  12-week  intramas<;ular  injection 
of  2.5  percent  isopropyl  mvristateat  256 
mg  kg  in  rats.  119  mg/kg  in  dogs,  and 
12H-282  mg/kg  in  nionkex-s  produced 


minor  local  skin  effei;Ls  and  no  systemic 
toxicity  effects. 

10.  A  13-week  inhalation  study  using 
16  to  20  percent  isopropyl  myristate 
showed  lung  enlargements  in  guinea 
pigs  at  224  mg/m'  and  monkeys  at  5.3 
to  37  mg/m\ 

11.  Rabbit  and  mice  dermal 
carcinogenicity  studies  showed  that 
isopropyl  myristate  is  not  carcinogenic 
when  applied  chronicallv  on  the  .skin  of 
mice  at  3.4  mg/kg  for  18  months  and  for 
110  weeks  and  on  rabbits  at  68,  340,  and 
680  mg/kg  for  160  weeks.  A  mixture  of 
isopropyl  myristate  and  isopropyl 
alcohol  accelerated  the  carcinogenic 
activity  of  benzo-pyrene  when  applied 
on  the  skin  of  mice. 

12.  A  metabolism  study  showed  that 
isopropyl  myristate  is  hydrolyzed  to 
normal  metabolic  products,  namely 
isopropyl  alcohol  and  myristic  acid. 

13.  Isopropyl  myristate  Ames  Assay 
produced  a  negative  result. 

The  Agency  does  not  have  data  from 
two  subchronic  developmental  toxicity 
and  two  mutagenicity  studies  which  are 
part  of  the  toxicology  data  typically 
required  to  be  submitted  in  support  of 
a  tolerance  exemption  request. 
However,  based  upon  isopropyl 
myristate's  lack  of  carcinogenicity, 
mutagenicity  (Ames  Test)  and  low  acute 
toxicity  from  oral,  dermal,  inhalation,  or 
parenteral  toxicity  studies,  the  Agency 
does  not  believe  that  isopropyl 
myristate  poses  significant  risks  under 
the  proposed  conditions  of  use.  No 
further  studies  are  required.  In  addition, 
isopropyl  myristate  is  likely 
metabolized  to  isopropyl  alcohol,  which 
is  exempt  from  tolerance  requirements 
under  40  CFR  180.1001  (c),  (d),  and  (e), 
and  myristic  acid,  which  is  an  edible 
fatty  acid. 

Based  upon  the  above  information 
and  review  of  its  use,  EPA  has  found 
that,  when  used  in  accordance  with 
good  agricultural  practice,  this 
ingredient  is  u.seful  and  a  tolerance  is 
not  necessary  to  protect  the  ptiblic 
health.  Therefore,  EP.A  proposes  that  the 
exemption  from  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pestidde,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  whit;h 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  afyvt 
publication  of  this  document  in  the 


Federal  Register  that  this  ndemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  ser;'tion 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  IOPP-3003761.  All 
written  comments  filed  in  respon.se  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resoun.es 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  ft-om  the 
requirements  of  section  3  of  Exet:utive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
3.54,  94  .Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establi.shing  new  tolerances 
qr  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certific-iiion 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Recordi.ig  and  record kw ping 
requirements. 

Dated:  January-  23,  1995. 

Lois  Rossi. 

Acting  Direttnr.  Rr^istnition  Division.  <.»/(«*- 
of  Pestidde  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows 

Part  180— [Amended] 

1.  The  authority  citation  for  pan  IHO 
continues  to  read  as  follows: 

Authority:  21  i;.SC  346a  and  371. 

2.  Section  180.1001  is  amended  in 
paragraphs  (c)  and  (e)  in  the  tables 
therein  by  adding  and  alphabetically 
inserting  the  inert  ingredient,  to  read  .is 
follows: 

§180.1001     Exemptions  from  me 
requirement  of  a  tolerance. 


(< 
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Inert  ingredients 


Limits 


Uses 


Isopropyl  mynstate.  CAS  Reg.  No.  110-27-0 


Solvent 


(el*   •   • 


Inert  ingredients 


Limits 


Uses 


Isopropyl  mynstate.  CAS  Reg.  No.  1 10-27-0 


Solvent 
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40  CFR  Part  261 

[SW-FRL-514&-7] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule  and  request  for 
comment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  is  proposing  to 
grant  a  petition  submitted  by  the  U.S. 
Department  of  Energy  (DOE).  Richland. 
Washington,  to  exclude  certain  wastes 
to  be  generated  by  a  treatment  process 
at  its  Hanford  facility  from  being  listed 
hazardous  wastes.  The  Agency  has 
concluded  that  the  disposal  of  these 
wastes,  after  treatment,  will  not 
adversely  affect  human  health  or  the 
environment.  This  action  responds  to  a 
delisting  petition  submitted  under 
§  2fi0.22.  which  specifically  provides 
generators  the  opportunity  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "generator-specinc"  basis  from  the 
hazardous  waste  li.sts.  This  proposed 
decision  is  based  on  an  evaluation  of  the 
treatment  process  and  waste-specific 
information  provided  by  the  petitioner. 
If  this  proposed  decision  is  finalized, 
the  petitioned  wastes  will  be 
conditionally  excluded  from  the 
n>quircments  of  hazardous  waste 
regulations  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 

The  exclusion  will  allow  DOE  to 
proceed  with  critical  cleanup  at  the 
Hanford  site.  The  primary  goal  of 
;leanup  is  to  protect  human  health  and 
the  environment  by  reducing  risks  from 
unintended  releases  of  hazardous 


wastes  that  are  currently  stored  at  the 
site. 

The  Agency  is  also  proposing  the  use 
of  a  fate  and  transport  model  to  evaluate 
the  potential  impact  of  the  petitioned 
waste  on  human  health  and  the 
environment,  based  on  the  waste- 
specific  information  provided  by  the 
petitioner.  This  model  has  been  u.sed  to 
predict  the  concentration  of  hazardous 
constituents  that  may  be  released  from 
the  petitioned  waste,  at  the  time  of 
disposal,  which  will  not  harm  human 
health  or  the  environment. 
DATES:  EPA  is  requesting  public 
comments  on  today's  proposed 
decision,  the  applicability  of  the  fate 
and  transport  model  used  to  evaluate 
the  petitioned  wastes,  and  on  the 
verification  testing  conditions  which 
will  ensure  that  petitioned  wastes  are 
non-hazardous.  Comments  must  be 
submitted  by  March  3,  1995.  Because  of 
an  existing  settlement  agreement 
(consent  order)  on  remediation  of  the 
Hanford  site  that  requires  DOE  to  have 
a  final  delisting  in  place  by  June  1995 
or  before,  no  extension  to  the  comment 
period  will  be  granted.  Comments 
postmarked  after  the  close  of  the 
comment  period  will  be  stamped  "late". 

Any  person  may  request  a  hearing  on 
this  proposed  decision  by  filing  a 
request  with  the  Director, 
Characterization  and  Assessment 
Division,  Office  of  Solid  Waste,  whose 
address  appears  below,  by  February  16, 
1995.  The  request  must  contain  the 
information  prescribed  in  §  260.20(d). 
ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should 
be  sent  to  the  Docket  Clerk,  Office  of 
Solid  Waste  (Mail  Code  5305),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington.  D.C.  20460. 
A  third  copy  should  be  sent  to  Jim  Kent, 
Waste  Identification  Branch.  CAD/OSW 
(Mail  Code  5304),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  S.W.. 


Washington,  D.C.  20460.  Identify  your 
comments  at  the  top  with  this  regulatory 
docket  number:  "F-95-HNEP-FFFFF " 

Requests  for  a  hearing  should  be 
addres.sed  to  the  Director, 
Characterization  and  Assessment 
Division,  Office  of  Solid  Waste  (Mail 
Code  5304).  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W 
Washington.  D.C.  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  DC." 20460 
and  is  available  for  viewing  (Room 
M2616)  from  9:00  a.m.  to  4:00  p.m  . 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  (202)  260-9327 
for  appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at 
no  cost  for  the  first  100  pages,  and  at  a 
cost  of  $0.15  per  page  for  additional 
copies. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at (703)  412-9810.  For 
technical  information  concerning  this 
notice,  contact  Narendra  Chaudhari, 
Office  of  Solid  Waste  (Mail  Code  5304). 
U.S.  Environmental  Protection  Agency 
401  M  Street,  S.W..  Washington,  D.C 
20460.  (202)  260-4787. 

SUPPLEMENTARY  INFORMATION: 
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VIII   Li.st  of  Subjix.ts  in  40  C J-'K  Part  2«1 

1.  Disposition  of  Delisting  Petition 

U.S.  Department  of  Energy's  Hanford 
Facility,  RichUnd,  Washington 

A.  Site  History 

In  1943,  the  U.S.  Army  Corps  of 
Engineers  selected  the  U.S.  Department 
of  Energy's  (DOE)  Hanford  site  Iwafed 
in  Richland.  Washington,  as  the  location 
for  reader,  chemical  separation,  and 
related  activities  in  the  production  and 
purification  of  special  nuclear  materials. 
The  site  is  situated  on  approximately 
560  square  miles  (1,450  square 
kilometers),  which  is  owned  by  the  U.S. 
Government  and  managed  by  DOE.  By 
the  1980s,  envjronmenlal  imparts 
resulting  fh)m  operations' at  this  site 
Avere  atJtnowlet^ed,  and  DOE  initiated 
cleanup  efforts.  In  May  of  1989.  DOE 
entered  intoa  Tri-Party  Agreement 
(  "The  Hanford  Federal  Facility 
Agreement  &  Consent  Order  ")'.  with  the 
State  of  Washington  and  the  U.S. 
Environmental  Protection  Agency  to 
initiate  environmental  restoration  efforts 
over  a  30-year  period.  As  .such,  the 
current  mission  for  DOE  s  Hanford 
facility  is  fo<:used  on  waste  management 
and  environmertaJ  restoration  and 
remediation.  In  order  to  (arry  out  this 
mission  (and  allow  for  possible  future 
u.se  of  the  site  after  cleanup),  it  is 
critical  for  DOE's  Hanford  fat.ility  to 
obtain  a  delisting  for  certain  wastes 
generated  on-silw.  (See  the  public  dotkef 
for  the  final  report  on  Thf  Future  for 
Hanford:  Uses  d;frf  Clennnp.  D«;ember 
1092.) 

B.  Pftition  for  E\^Iiision 

On  October  3(jl,  1992,  DOE  pelitione<l 
the  Agency  to  exclude  treated  wastes 
generated  from  its  proposed  200  Area 
Effiueiit  Treatment  Facility  (FITl.  I30E 
suh.<vequ!'ntly  prinided  additional 
informntion  to  complete  its  petition  and 
also  submitted  a)n  addendum  to  the 
petition.  The  ETF  is  designed  to  treat 
process  condensiate  (PC)  from  the  242- 
A  Evapoiator.  Tljie  untreated  PC  is  a 
low-level  radioadive  waste  as  defined 
in  DOE  Order  5fiJ20.2A  and  a  RCR\ 
listed  hazardous!  waste  (EPA  Hazardous 
Waste  Nos.  FOOl  through  F005  and  F039 
derived  from  FOOl  Ihrouj^h  F005)  as 
defined  in  40  CFR  S2fil.31(n).  DOE 
intends  to  discharge  the  treated 
effluents  from  thpETF to  a  Washington 
State  Department  of  E(  ology-approved 
land  disposal  site.  (See  DOE's  delisting 
petition  and  addendum,  which  are 
included  in  the  i  uhlic  doiiet  for  this 


notice,  for  details  regarding  wa.shjs 
beinjj  treated  and  treatment  process.) 

While  the  constituents  of  con(»m  in 
listed  wa.stes  FOOl.  through  F005  wastes 
in(.Iude  a  variety  of  solvents  (.see  Part 
201,  Appendix  VII).  the  constituents 
(based  on  PC  sampling  data  and  pro<xjss 
knowledge)  that  serve  as  the  basis  for 
characterizing  DOE's  petitioned  waste.s 
as  hazardous  were  limited  to  1,1,1 - 
trichioroethane  (FOOl),  methylene 
chloride  (F002),  acetone  and  methyl 
isobutyl  ketone  (F003),  cresylicat:id 
(F004).  and  methyl  ethyl  ketone  (FU05). 
DOE  petitioned  the  Agency  to  exclude 
its  EIT  generated  liquid  effluent 
because  it  does  not  believe  that  these 
wastes,  once  generated,  will  meet  the 
listing  criteria.  DOE  claims  that  its 
treatment  process  will  generate  non- 
hazardous  wastes  because  the 
constituents  of  concern  in  the  wastes  are 
no  longer  present  or  wili  be  present  in 
insignificant  concentrations.  DOE  also 
believes  that  the  wastes  will  not  ixmtain 
any  other  con.stituents  that  would 
render  it  hazardous.  Review  of  the 
petitioned  wastes,  except  for  the 
radioac-tive  component  which  are 
regulated  under  the  Atomic  Energy  Ac1 
(see  Part  II.  Section  B.  below  for  details), 
included  consideration  of  the  original 
listing  criteria,  as  well  as  the  additional 
factors  required  by  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984.  See  Section  222  of  HSWA,  42 
U.S.C.  0921(0.  and  §260.22(d)(2)-{4). 
Today's  proposal  to  grant  this  petition 
for  delisting  is  the  result  of  the  .Agency's 
evaluation  of  DOE's  petition. 

n.  Background 

A.  Aiittinritv 

On  January'  IB.  19H1.  as  p.irt  of  its 
final  and  interim  final  rt;giiIations 
implementmg  Section  3001  ofRCK-^. 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-spe<;incaii<l 
specific  sources.  This  list  has  been 
amended  several  times,  and  is 
published  in  §261.31  and  ?» 261.32. 
These  wastes  are  listed  as  Ii.i'ardous 
because  they  typically  am:  frequently 
exhibit  one  or  more  of  the 
e;hnracteristics  of  hazardous  wastes 
identified  in  subpart  C  of  j)art  261  (i.e.. 
ignitabilify.  corrosivily,  rea(.tivifv,  and 
toxicity)  or  meet  the  criteria  for  listL'-g 
conf.iined  in  §  261.11(a)(2)  or  (a)(3) 

Individual  waste  .streams  may  vary, 
however,  depending  on  raw  materials, 
indu.strial  pro{:es.ses.  and  olher  factors. 
Thus,  while  a  waste  that  i.^  dcsc.-ibed  in 
these  regulations  generally  is  haz;irdou.s. 
a  specific  wa.ste  from  an  individual 
facility  meeting  the  listing  de.scription 
may  not  be.  For  this  reason,  §260.20 
and  §  260.22  provide  r,n  cxi  lusion 


procitdiire.  allowing  persons  to 
demonstrate  that  a  specific  waste  lioin 
a  particular  generating  facility  should 
not  bf>  regulate*!  as  a  hazardous  wasU-. 

1  o  have  their  wastes  excluded, 
petitioners  must  show  that  waste.s 
generated  at  their  facilities  do  not  luwl 
any  of  the  criteria  for  which  the  w.>...ies 
wen?  li.sted.  See  §  260.22(a)  and  the 
background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
.Solid  Waste  Amendments  (HSWA)  ol 
19H4  require  ihe  Agency  to  consider  .o.y 
factors  (including  additional 
constituents)  olher  than  those  for  M.!,ii.h 
Ihe  waste  was  li.sted.  if  there  is  a 
reasonable  basis  to  believe  that  sui  !i 
additional  (actors  could  lause  the  u.<s!.> 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  thrtt 
the  waste  does  not  exhibit  any  of  ihe 
hazardous  waste  characteristics  (i.e.. 
ignitabilily.  reactivity,  corro.sivity.  umi 
toxicity),  aiid  must  pre.sent  sufiici«M.l 
information  for  the  Agency  to  detenuijie 
whether  the  wa.ste  contains  any  othti 
toxicants  at  hazardous  levels.  See 
§  2<.ij.22(a).  42  U.S.C.  6921(f),  and  :),e 
bai  kground  dm.uments  for  the  iistt-d 
wastes.  Although  wastes  which  arc 
•delisled"  (i.e..  extluded)  have  been 
evaluated  to  d.;ermiiie  whether  or  luA 
thin  exhibit  any  of  the  characteristicv,),' 
hazardous  waste,  generators  remain 
obligalf^d  urui.T  RCRA  to  d«'termiii.- 
vvhtfther  or  not  their  waste  remains  non 
hu/ardous  based  on  the  hazardous  w;i«,-t«- 
<.haracteri.sti(  s. 

In  addition,  residues  from  the 
treatment,  storajje.  or  dispo.sal  ol  ijsti-d 
haz.i,'d6us  w.nstes  and  mixtures 
containing  ii.-.ted  haairdous  waste>  .,xf 
also«:onsid.'red  hazardous  waslt-s  .S»i- 
•}§2fil.3(a)(2)(i\)  and  (c)(2J(i).  ref-Tn-d 
to  as  the  'nnxtwre'  and  'derived-fn,:;.  ' 
rules,  resppctivt-iy.  Such  wa.stes  .jr<- ;iKo 
eligil)!f  for  exclusion  and  remain 
hazardous  wastes  uniil  excluded,  f)  i 
De<t!niber6.  Itl'll,  i)ie  I'.S.  Court  t.J 
Appeals  tor  the  Distrit;t  of  CoiumI,,;, 
va(..)tei)  Ihe  'i.iivturc/derivcd  from" 
rules  and  remnuded  them  to  the  .^^1 ::!  v 
on  priMiedural  grounds  IShi-ll  Oil  C  v 
KPA.  ')n(l  F.2d  741  (D.C.  Cir.  IWlj,.  ():, 
Marc.h  3.  \UU2.  \V.\  reinstated  lie 
mixtiire  and  diri\ed-froln  rules  w.i  i,i.    . 
interim  basis,  and  solicited  conuij.-!;?v 
on  ot.'itr  \\:i\  s  io  reguliile  waste 
luixiii.-es  and  residues  (.see  .t7  F/.  n.^h). 
The  Agency  is  going  to  address  is.-u.s 
related  lo  w.jsle  niixf.irt-s  and  n's:!,:.  •. 
in  n  tulun-  ruleni.iking. 

B.  Rf'-iilntnn  Sl.Hiis  <.f  Shsud  Wtistt .«. 

The.  jietiliuiied  waslev  that  are  y\,\,u-.  \ 
to  today's  nolii  -•  are  "nii.xed  wask,-.-." 
Mi.xed  vv,is!es  .tre  defi.'ied  as  a  njixl'i;. 
of  haza.-diius  wastes  regulated  uml'  •        < 
Srhtiilc  Col  R(  HAand  ndioa-'ix. 
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wastes  regulated  under  the  Atomic 
Energy  Act  (AEA).  Because  section  1004 
of  RCRA  excludes  "source."  "special 
nuclear."  and  "byproduct  materials,"  as 
defined  under  the  AEA.  from  the 
definition  of  RCRA  "solid  waste,"  there 
has  been  some  confusion  in  the  past  as 
to  the  scope  of  EPA"s  authority  over 
mixed  waste  under  RCRA.  EPA  clarified 
this  question  in  a  Federal  Register 
notice  of  July  3.  1986  (51  PR  24504). 
EPA's  clarification  stated  that  the 
section  1004  exclusion  applies  only  to 
the  radioactive  portion  of  mixed  wa.ste. 
not  to  the  hazardous  constituents. 
Therefore,  a  mixture  of  "source," 
"special  nuclear."  or  "byproduct 
'  materials"  and  a  RCRA  hazardous  waste 
must  be  managed  as  a  hazardous  waste, 
subject  to  the  requirements  of  RCRA 
Subtitle  C  (that  is.  RCRA  standards  for 
the  management  of  hazardous  waste). 
EPA's  oversight  under  RCRA.  however, 
extends  only  to  the  hazardous  waste 
components  of  the  mixed  waste,  not  to 
the  source,  special  nuclear,  or 
byproduct  materials  themselves.  The 
exempted  radionuclides  are  instead 
addressed  under  the  AEA.  DOE 
subsequently  confirmed  and  clarified 
this  interpretation  in  the  Federal 
Register  on  May  1,  1987  (52  PR  15937). 

III.  Proposed  Exclusion 

A.  Background 

1.  Approach  Used  to  Evaluate  This 
Petition 

This  petition  requests  a  delisting  for 
listed  hazardous  wastes.  In  making  the 
initial  delisting  determination,  the 
Agency  evaluated  the  petitioned  wastes 
against  the  listing  criteria  and  factors 
cited  in  §  261.11(a)(2)  and  {a)(3).  Based 
on  this  review,  the  Agency  agreed  with 
the  petitioner  that  the  wastes  are  non- 
hazardous  with  respect  to  the  original 
listing  criteria.  (If  the  Agency  had  found 
that  the  wastes  remained  hazardous 
based  on  the  factors  for  which  the 
wa-stes  were  originally  listed.  EPA 
would  have  proposed  to  deny  the 
petition.)  EPA  then  evaluated  the  wastes 
with  respect  to  other  factors  or  criteria 
to  assess  whether  there  is  a  reasonable 
basis  to  believe  that  such  additional 
factors  could  cause  the  wastes  to  be 
hazardous.  The  Agency  considered 
whether  the  wastes  are  acutely  toxic, 
and  considered  the  toxicity  of  the 
constituents,  the  concentration  of  the 
constituents  in  the  wastes,  their 
tendency  to  migrate  and  to 
bioaccumulate,  their  persistence  in  the 
environment  once  released  from  the 
wastes,  plausible  and  specific  types  of 
management  of  the  petitioned  wastes, 
the  quantities  of  wastes  generated,  and 
variability  of  the  wastes. 


For  this  delisting  determination,  the 
Agency  used  such  information  to 
identify  plausible  exposure  routes  (i.e.. 
ground  water,  surface  water,  air)  for 
hazardous  constituents  present  in  the 
petitioned  wastes.  The  Agency 
determined  that  disposal  in  a  land- 
based  waste  management  unit  is  the 
most  reasonable,  worst-case  scenario  for 
DOE'S  wastes,  and  that  the  major 
exposure  route  of  concern  would  be 
ingestion  of  contaminated  ground  water. 
The  Agency  notes  that  future  land  use 
on  this  site  could  change  to  private  use 
and  thus  require  protection  of  ground 
water  resources  (see  the  public  docket 
for  the  final  report  on  The  Future  for 
Hanford:  Uses  and  Cleanup,  December 
1992).  Therefore,  the  Agency  is 
proposing  to  use  a  particular  fate  and 
transport  model  to  establish  maximum 
allowable  concentrations  of  hazardous 
constituents  for  DOE's  petitioned 
wastes.  Specifically,  the  Agency  used 
the  model  to  estimate  a  dilution  and 
attenuation  factor  (DAF)  associated  with 
the  disposal  of  DOE's  petitioned  wastes 
in  a  land-based  waste  management  unit, 
based  on  the  estimated  maximum 
annual  volume  of  the  wastes.  The 
Agency  used  this  DAF  to  back-calculate 
maximum  allowable  levels  from  the 
health-based  levels  for  the  constituents 
of  concern. 

EPA  believes  that  this  fate  and 
transport  model  represents  a  reasonable 
worst-case  scenario  for  disposal  of  the 
petitioned  wastes  in  a  land-based  waste 
management  unit,  and  that  a  reasonable 
worst-case  scenario  is  appropriate  when 
evaluating  whether  wastes  should  be 
relieved  of  the  protective  management 
constraints  of  RCRA  Subtitle  C.  The  use 
of  a  reasonable  worst  case  scenario 
results  ensures  that  the  wastes,  once 
removed  from  hazardous  waste 
regulation,  will  not  pose  a  threat  to 
human  health  or  the  environment. 

As  an  additional  measure  for 
evaluating  this  petition,  the  Agency 
believed  that  it  should  also  consider  the 
most  likely  disposal  scenario  for  the 
petitioned  wastes  because  these 
petitioned  wastes  are  mixed  wastes  with 
limited  disposal  options.  Therefore, 
EPA  also  evaluated  the  risks  associated 
with  the  on-site  disposal  option  selected 
by  DOE.  and  accepted  by  the  State  of 
Washington,  for  the  petitioned  wastes. 
The  preferred  scenario  is  to  pipe  the 
treated  waste  effluents  underground  and 
discharge  the  effluents  into  a  covered 
structure  with  an  open  bottom  to  the 
ground  (i.e..  a  crib  disposal  system). 
DOE  performed  a  ground  water 
modeling  study  to  assess  the  impacts  of 
this  disposal  option.  The  results  of 
DOE's  ground  water  modeling  study  are 


discussed  in  Part  III.  Section  C  (Agency 
Evaluation). 

The  Agency  also  considers  the 
applicability  of  ground-water 
monitoring  data  during  the  evaluation  ol 
delisting  petitions.  In  this  case,  the 
Agency  determined  that,  because  EXDE  is 
seeking  an  upfront  delisting  (i  e..  an 
exclusion  based  on  data  from  wastes 
generated  from  pilot-scale  treatment 
processes),  ground-water  monitoring 
data  collected  from  the  areas  where  the 
petitioner  plans  to  dispose  of  the  waste 
in  the  future  are  not  necessary.  Because 
the  petitioned  wastes  are  not  currently 
generated  or  disposed  of,  ground-water 
monitoring  data  would  not  characterize 
the  effects  of  the  petitioned  wastes  on 
the  underlying  aquifer  at  the  disposal 
sites  and,  thus,  would  serve  no  purpose. 
Therefore,  the  Agency  did  not  request 
ground-water  monitoring  data. 

DOE  petitioned  the  Agency  for  an 
upfront  exclusion  (for  wastes  that  have 
not  yet  been  generated)  based  on 
descriptions  of  pilot-plant  treatment 
processes  used  to  treat  samples 
comparable  in  composition  to  dilute 
aqueous  hazardous  waste  streams  at  the 
Hanford  facility,  information  about  the 
sources  of  the  dilute  aqueous  wastes 
that  will  be  treated  in  the  future, 
available  characterization  data  for  these 
wastes,  and  results  from  the  analysis  of 
treated  effiuent  generated  during  studies 
of  pilot-scale  treatment  processes. 

Similar  to  other  facilities  seeking 
upfront  exclusions,  this  upfront 
exclusion  (i.e.,  an  exclusion  based  on 
information  characterizing  the  process 
and  wastes)  would  be  contingent  upon 
DOE  conducting  analytical  testing  of 
representative  samples  of  the  petitioned 
wastes  once  the  treatment  unit  is  on-line 
at  the  Hanford  site.  Specifically,  DOE 
will  be  required  to  collect  representative 
samples  from  its  full-scale  200  Area 
Effluent  Treatment  Facility  (ETF),  once 
it  is  operational,  to  verify  that  the 
treatment  system  is  on-line  and 
operating  as  described  in  the  petition. 
The  verification  testing  requires  DOE  to 
demonstrate  that  the  ETF,  once 
constructed  and  on-line,  will  generate 
non-hazardous  wastes  (i.e.,  wastes  that 
meet  the  Agency's  verification  testing 
conditions). 

From  the  evaluation  of  DOE's 
delisting  petition,  a  list  of  constituents 
was  developed  for  the  verification 
testing  conditions.  Maximum  allowable 
total  constituent  concentrations  for 
these  constituents  were  derived  by  back 
calculating  from  the  delisting  health- 
based  levels  through  the  proposed  fate 
and  transport  model  for  a  land-based 
management  scenario.  These 
concentrations  (i.e.,  "delisting  levels"; 
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are  the  proposed  verification  testing 
conditions  of  the  exclusion. 

The  Agency  encourages  the  use  of 
upfront  delisting  petitions  because  they 
have  the  advantage  of  allowing  the 
applicant  to  know  what  treatment  levels 
for  constituents  will  be  sufficient  to 
render  specific  wastes  non-hazardous, 
before  investing  in  new  or  modified 
waste  treatment  systems.  Therefore, 
upfront  delistings  will  allow  new 
facilities  to  receive  exclusions  prior  to 
generating  wastes,  which,  without 
upfront  exclusions,  would 
unnecessarily  have  been  considered 
hazardous.  Upft^nt  delistings  for 
existing  facilities  can  be  processed 
concurrently  during  construction  or 
permitting  activities;  therefore,  new  or 
modified  treatment  systems  should  be 
capable  of  producing  wastes  that  are 
considered  non-hazardous  sooner  than 
otherwise  would  be  possible.  At  the 
same  time,  conditional  testing 
requirements  to  verify  that  the  delisting 
levels  are  achieved  by  the  fully 
operational  treatment  systems  will 
maintain  the  integrity  of  the  delisting 
program  and  will  ensure  that  only  non- 
hazardous  wastes  are  removed  from 
Subtitle  C  control. 

Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
until  all  public  comments  on  today's 
proposal  are  addressed. 

2.  Overview  of  Treatment  Process 

DOE;s  proposed  treatment  process  for 
242-A  Evaporator  PC  consists  of  ten 
primary  steps  which  are:  (1)  pH 
adjustment.  (2)  coarse  filtration.  (3) 
ultraviolet/oxidation  (UV/OX).  (4)  pH 
adjustment,  (5)  hydrogen  peroxide 
destruction,  (6)  fine  filtration,  (7) 
degasification,  (8)  reverse  osmosis  (RO). 
(9)  ion  exchange  (D(),  and  (10)  pH 
adjustment.  DOE  believes  that  efficient 
removals  can  be  achieved  through  the 
proposed  ETF  for  the  remediation  of 
242-A  Evaporator  PC,  and  other  liquid 
waste  streams. 

DOE  chose  to  perform  242-A 
Evaporator  PC  treatability  studies  using 
pilot-scale  treatment  equipment 
configured  similarly  to  the  ETF  design. 
The  pilot-scale  treatability  studies 
included  ultraviolet/oxidation  (UV/OX), 
reverse  osmosis  (RO),  and  ion  exchange 
(IX)  treatment  steps  in  addition  to 
several  intermediate  steps  such  as  pH 
adjustment,  hydrogen  peroxide 
destruction,  and  fine  filtration.  In 
addition,  since  the  242-A  Evaporator 
was  not  scheduled  to  be  on-line  until 
late  1993  or  later,  process  condensate 


was  not  available  for  treatability  studies 
in  the  pilot-scale  treatment  processes  in 
sufficient  time  to  meet  the  August  1993 
delisting  submittal  deadline.  Therefore, 
DOE  developed  four  surrogate  test 
solutions  (STSs)  to  characterize  242-A 
Evaporator  PC,  as  well  as  other  liquid 
wastes  generated  at  the  facility.  DOE 
developed  these  four  surrogate  test 
solutions  (i.e..  STS-1  through  STS-4)  to 
evaluate  the  treatment  capabilities  of  the 
ETF,  in  particular,  the  UV  oxidation  rate 
of  organic  compounds,  and  the  removal 
efficiency  of  inorganic  compounds 
using  reverse  osmosis  and  ion  exchange. 
The  STS  constituents  were  selected 
from  the  242-A  Evaporator  PC 
characterization  data  (obtained  from  34 
samples  taken  between  August  1985  and 
March  1989),  a  Hanford  site  chemical 
inventory,  and  additional  organic 
compounds  representing  a  variety  of 
chemicals  of  regulatory  concern.  DOE 
believes  that  the  200  gallons  of  each 
batch  of  STS  treated  using  the  three 
main  treatment  processes  [i.e.,  UV/OX. 
RO,  and  IX)  in  sequential  steps  provides 
pilot  study  capabilities  with  minimal 
infield  scale-up  issues.  DOE's  proposed 
full-scale  ETF  is  designed  to  allow 
treatment  of  a  wide  range  of 
constituents,  in  addition  to  those 
potentially  present  in  the  242-A 
Evaporator  PC. 

B.  Agency  Analysis 

DOE  provided  information 
quantifying  concentrations  of  hazardous 
constituents  in  34  samples  of  untreated 
process  condensate  effiuent  collected 
between  August  1985  and  March  1989. 
These  samples  were  analyzed  for  metals 
and  other  inorganic  constituents, 
organic  constituents,  and  radioactive 
constituents.  DOE  used  Methods  SW- 
846  6010  to  quantify  concentrations  of 
the  TC  metals  and  other  inorganic 
constituents.  DOE  used  Methods  8240 
and  8270  to  quantify  concentrations  of 
the  volatile  and  semi-volatile  organic 
constituents,  and  Method  9010  to 
quantify  the  total  constituent 
concentrations  of  cyanide  in  the  242-A 
Evaporator  PC.  Radioactive  constituents 
were  analyzed  using  Method  9310. 
Table  1  presents  90th  percentile  upper 
confidence  limit  (90%CI)  and  maximum 
concentrations  of  hazardous 
constituents  of  concern  detected  in  the 
34  samples  of  242-A  Evaporator  PC 
collected  between  August  1985  and 
March  1989. 

Table  1  includes  all  hazardous 
constituents  (listed  in  App.  VIII,  §261] 
found  in  the  condensate,  as  well  as 
other  detected  constituents  of  concern 
that  have  health-based  levels.  Other 
constituents  detected  without  health- 
based  levels  included  inorganic  .salts 


(e.g.,  sodium,  calcium)  and  organic 
compounds  (e.g.,  alcohols, 
hydrocarbons,  glycols)  of  relatively  low 
toxicity.  (See  the  public  docket  for  this 
notice  for  a  summary  of  constituents 
detected  and  health-based  levels.) 

Table  1  .—Hazardous  Constituents 
OF  Concern  Detected  in  Un- 
treated 242-A  Evaporator  PC 
(PPM) 


Parameter 


Barium 

Cadmium 

Ctiromium  

Fluoride  

Mercury  

Nickel  

Vanadium 

Zinc  

Acetone 

Benzaldehyde  ...'. 

Benzyl  alcotiol 

1-Butanol 

Chlorotorm  

Methyl  ethyl  ketone 

Methylene  chloride*  

Methyl  isobutyl  ketone  .. 
N-Nitrosodimethylamine 

Phenol 

Pyridine  

1,1,1-Trichloroethane"  .. 


Constituent  con- 
centrations 


90%  CI 


Maxi- 
mum 


0.0072 

0.008 

SD 

0.005 

0.066 

0.156 

0.971 

12.27 

0.0003 

0.0007 

0.015 

0.017 

0.0067 

0.007 

0.017 

0.044 

1.0 

5.1 

SD 

0.023 

0.014 

0.018 

11.0 

88.0 

0.014 

0.027 

0053 

0.12 

0.14 

0.18 

0.014 

0.068 

SD 

0.057 

SD 

0.033 

SD 

0.55 

SD 

0005 

SD  Denotes  a  singte  detect. 
*  Constituent  confirmed  to  be  in  blank  sam- 
ples only. 

For  the  KTF  treatahilitv  studies,  DOE 
used  SW-846  methods  8015  and  8240 
for  analysis  of  STS  protocol 
characterization  samples,  with  one 
exception.  The  semivolatile  organic 
compound  analysis  was  performed 
using  a  Contract  Laboratory  Program 
(CLP)  analysis  method,  a  method  similar 
to  SW-«4fi  Method  8270.  DOE  used 
SVV-846  Method  9010  to  quantify  the 
total  constituent  concentrations  of 
cyanide  in  samples  of  the  untreated  and 
treated  STSs. 

Tables  2  through  5  present 
concentrations  of  inorganic  and  organic 
compounds  in  samples  of  untreated  and 
treated  STS-1  through  STS-4  and 
perf.ent  removals.  Nearly  all  of  the  29 
inorganic  constituents  were  treated  to 
below  their  detection  levels  ba.sed  on 
the  inorganic  data  for  the  STSs  from  the 
IX  pro<.ess;  only  inorganic  constituents 
above  detection  limits  are  included  in 
the  tables.  Treated  values  for  organic 
constituents  are  based  on  the  organic 
data  for  the  STSs  from  the  UV/OX 
process  only.  To  fully  illustrate  the 
capabilities  of  the  UV/OX  system,  all 
meaningful  data  for  organic  constituents 
are  given  in  the  tables. 
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Table  2.— Total  Constituent  Concentrations  (ppm)  STS-1  .  Untreated  and  Treated 


Parameter 

Constituent  corwentrations 

Untreated 

Treated 

%  renxjval 

Aluminum  

5.63 
2.175.6 
0.22 

0.014 
0.02 
0.095 
1.11 
1.24 
14.0 
1.7 
120.0 
0.480 
1.9 
5.3 
5.8 
1.9 
1.0 
1.3 
2.7 
15.0 
0.78 

0.20 

0.079 

0.0075 

0.00024 

0.0002 

0.00033 

0.00022 

0.0048 

<0.01 
0.001 

<0.1 
0.002 
0.029 

<0.01 

<0.01 

<0.01 

<0.005 
0.0016 

<0.01 

<0.02 
0.023 

96 

100 
97 
98 
99 

100 
100 
100 
100 
100 
100 
100 

98 
100 
100 
>99 
100 

99 
100 
100 

97 

Ammonium  

Banum 

ChkxkJe „ 

RuorkJe  

Mercury  

Nitrate 

Selenium 

Acetone  

Benzene 

I-Butand  

Cartx)n  tetrachloride „ „ 

Chloroform 

Methyl  ethyl  ketone  

Methyl  isobutyl  ketone  

Naphthalene 

Toluene  

1.1,1-Trichloroethane 

Phenol  "...!"I"!""""""I!I" 

Tributyl  Phosphate  

Tridecane  

<  Constituent  tjelow  detectKxi  limit;  %  minimum  removal  calculated  by  assuming  constituent  is  at  the  detection  limit 

Table  3.— Total  Constituent  Concentrations  (ppm)  STS-2.  Untreated  and  Treated 


Parameter 


Ammonium  

Arsene  

Chlohde  

Cyarode  

Fluoride  

Mercury  

Nitrate 

Acetone  , 

Benzene  

1-Butanol  

Cartxjn  tetrachloride  .... 

Chloroform 

Methyl  ethyf  ketone 

Methyl  isobutyl  ketone 

Naphthalene 

Toluene  

1,1,1-Trichloroethane  .. 

Phenol  

Tributyl  Ptiosphate  

Tridecane  


Constituent  concentrations 


Untreated 


2.351.0 
2.66 
0.014 
0.002 
0.02 
0.095 
1.05 
3.9 
0.21 
36.0 
0.12 
026 
0.82 
0.47 
0.17 
0.16 
0.15 
021 
8.0 
0.53 


Treated 


1.94 

0.008 

0.00079 

0.000036 

0.0013 

0.00084 

0.00031 

0.034 

<0.005 

<0.1 
0.009 
0.025 

<0.01 

<0.01 
0.016 

<0.01 

<0.005 

<0.01 

<0.02 
0.072 


<  Constituent  below  detection  limit;  %  minimum  removal  cateulated  by  assuming  constituent  is  at  the  detection  limit. 

Table  4.— Total  Constituent  Concentrations  (ppm)  STS-3.  Untreated  and  Treated 


%  removal 


100 

100 

94 

94 

94 

99 

100 

99 

98 

100 

93 

90 

>99 

>98 

91 

>94 

>97 

>95 

100 

86 


Parameter 


Ammoniuhi  

Chloride 

Fluoride  

Nitrate 

Selenium  

Acetone  

Benzene  

1-Butanol 

Cartjon  tetrachloride ... 

Chloroform 

Methyl  ethyl  ketone  .... 
Methyl  isobutyl  ketone 


Constituent  Concentrations 


Untreated 

Treated 

%  renrxjval 

35.9 

0.15 

100 

0.00065 

0.000078 

88 

0.0052 

0.000069 

99 

0.048 

0.0004 

99 

0.94 

0.0057 

99 

1.8 

<0.01 

>99 

0.016 

0.013 

99 

7.1 

<0.1 

>99 

0.15 

0.019 

87 

0.29 

0.006 

98 

0.078 

<0.01 

>67 

0.39 

0.01 

97 
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Table  4.-Total  Constituent  Concentrations  (ppm)  STS-3.  Untreated  and  TREATEO-Continued 

Parameter 


Naphthalene 

Toluene  

1.1.1  -Trichloroethane 

Phenol  

TritMJtyl  Phosphate  .... 
Tridecane  


Cor^tituent  Concentrations 


Untreated 


0.13 

0.18 

0.24 

0.18 

4.9 

0.13 


Treated 


•cO.Ol 
<0.005 

0.005 
<0.01 
<0.02 

0.15 


'■'^^'-^  5.-T0TAL  CONSTITUENT  CONCENTRATIONS  (PPM)  STS-4,  Untreated  and  Treated 


%  removal 


>92 
>97 
98 
>94 
100 
NM 


Parameter 


Ammonium  .. 

Chloride  

Fluoride  

Mercury  

Nitrate 

Acrolein  

Aniline 

Bis  (2-chloroethyi)  ether 
Bis(2-ethylhexyl)phthalate  . 

1-Butanol  

1 ,  4-Dichlorot>en2ene 

gamma-BHC 

Hexachloroethane  

Nitrobenzene  

N-Nitroso-di-rvpropylamine 

Pentachlorophenol  

Tetrachloroethylene 

Tetrahydrofuran 

Tributyl  phosphate 

1.1,  2-Trichloroethane  

Tridecane  


Constituent  concentrations 


Untreated 


Treated 


2.047.0 

0.74 

0.017 

0.00042 

0.024 

0.0003 

0.075 

0.0012 

1.06 

0.00064 

2.4 

0.02 

2.7 

<0.02 

1.7 

<0.01 

0.059 

0.014 

8.9 

<0.1 

1.9 

<0.01 

1.4 

0.19 

0.93 

0.57 

3.3 

<0.01 

1.45 

<0.01 

1.5 

<0.02 

1.2 

0.24 

5.3 

<0.005 

4.8 

<0.02 

2.4 

1.0 

0.36 

0.14 

%  removal 


<Constituent  below  detection  limit;  %  Removal  calculated  by  assuming  constituent  is  at  the  detection  limit 


100 
98 
99 
98 

100 
99 

>99 

>99 
76 

>99 
99 
86 
39 

100 
99 
99 
80 

100 

100 
58 
61 


iic 


DOE  provided  information,  pursuant 
to  §  260.22,  indicating  that  the  ETF 
effluent  is  not  expected  to  demonstrate 
the  characteristics  of  ignitability. 
corrosivity.  or  reactivity.  According  to 
DOE,  the  242-A  Evaporator  PC  is  a 
dilute  aqueous  waste  with  low  levels  of 
volatile  organic  compounds  which, 
when  passed  through  the  ETF.  are 
expected  to  be  destroyed  or  present  at 
very  low  concentrations.  Therefore,  the 
ETF  effluents  are  not  likely  to  be 
ignitable  wastes.  The  wastes  are  not  . 
expected  to  be  corrosive  because 


measured  pH  for  the  242-A  Evaporator 
PC  ranged  from  9.72  to  10.83  standard 
units.  Also,  the  pH  of  the  ETF  effluents 
will  be  adjusted  to  be  between  6.5  and 
8.5  before  disposal.  To  be  designated 
corrosive,  pH  must  be  less  than  2,  or 
greater  than  or  equal  to  12.5  standard 
units.  The  wastes  are  not  expected  to  be 
reactive  because  the  242-A  evaporator 
PC  (a  dilute  aqueous  waste)  does  not 
readily  undergo  violent  chemical 
change,  react  violently  or  form 
potentially  explosive  mi.xtures  with 
water,  explode  when  subject  to  a  strong 


initiating  force,  explode  at  normal 
temperatures  and  pressures,  or  fit  the 
definition  of  a  class  A  or  Cla.ss  B 
explosive.  The  242-A  Evaporator  PC 
also  does  not  contain  sufficient 
quantities  of  sulfide  or  cyanide  to 
generate  toxic  fumes  when  mixed  with 
water  or  acid.  See  §261.21,  §261.22. 
and  §261.23  respectively. 

DOE  estimated  that  a  maximum  of  10 
million  gallons  of  liquid  effluents  will 
be  generated  annually  from  treating  the 
petitioned  wastes  in  the  ETF.  The 
Agency  may  review  a  petitioners 
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estimates  and,  on  occasion,  has 
requested  a  petitioner  to  re  evaluate  the 
estimated  waste  generation  rate.  EPA 
accepts  DOE's  certified  estimate  of  19 
million  gallons  per  year  (approximatelv 
95.000  cubic  yards)  of  ETF  effluents  to 
be  generated  at  its  Hanford  facility. 

EPA  does  not  generally  verify 
submitted  test  data  before  proposing 
delisting  decisions.  The  sworn  affidavit 
submitted  with  this  petition  binds  the 
petitioner  to  present  truthful  and 
accurate  results.  The  Agency,  however, 
has  maintained  a  spot-check  sampling 
and  analysis  program  to  verify  the 
representative  nature  of  the  data  for 
some  percentage  of  the  submitted 
petitions.  A  spot-check  visit  to  a 
selected  facility  may  be  initiated  before 
finalizing  a  delisting  petition  or  after 
granting  an  e.xclusion. 

C.  Agency  Evaluation 

Review  of  this  petition  included 
consideration  of  the  original  listing 
criteria  as  well  as  the  additionr.1  factors 
required  by  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  of  1984. 
See  Section  222  of  HSWA,  42  U.S.C. 
6921(f1.anH  260.22(d)(2)-(4). 

The  Agency  considers 
characterization  information  and  data 
for  the  untreated  liquid  waste  to  be 
sufficient  to  evaluate  the  potential 
con.stituents  of  concern  in  the  untreated 
wastes.  The  Agency  believes  that  DOE's 
inventory  of  chemicals  used  in 
production  plants  and  supporting 
operations  provides  an  understanding  of 
the  hazardous  constituents  that  are 
potentially  present  in  the  DSTs.  In 
addition,  the  Agency  believes  that  the 
analytical  data  characterizing  the 
untreated  242-A  Evaporator  PC 
represents  the  types  of  liquid  waste  that 
will  be  treated  in  the  ETF.  Furthermore, 
the  Agency  believes  that  DOE  has 
conducted  sufficient  studies  of  its  pilot- 
scale  treatment  processes  to 
demonstrate  that  the  system,  once  on- 
line, will  be  able  to  treat  dilute  aqueous 
wastes  containing  hazardous 
constituents  of  concern  to  levels  below 
the  level  of  concern  for  human  health 
and  the  environment. 

The  results  of  the  treatability  studies 
were  used  by  DOE  to  estimate  ma.ximum 
concentrations  of  hazardous 
constituents  in  the  untreated  wastes 
once  treated  by  the  ETF.  The  data  ft-om 
this  evaluation  clearly  demonstrated 
that  the  ETF  would  have  the  capability 
of  treating  hazardous  constituents  in  the 
PC  to  below  delisting  levels. 

DOE  estimated  the  maximum 
concentrations  of  hazardous 
constituents  that  can  be  treated  by  the 
ETF  based  on  one  pass  of  the  STSs 
iwaste  waters)  through  the  ETF.  (If 


necessarj',  the  ETF  design  provides  for 
recycle  of  the  treated  waters.)  The 
maximum  concentrations  of 
constituents  that  the  ETF  is  capable  of 
treating  are  also  low.  This  is  because 
many  inorganic  constituents  were 
treated  to  below  detection  limits  by  the 
RO  process  so  that  the  ability  of  the  IX 
to  remove  inorganic  constituents  was 
not  considered.  In  addition,  the  ability 
of  RO  and  IX  processes  to  further 
remove  organic  constituents  after  the 
UV/OX  process  was  not  considered. 

The  treatment  data  showed  ETF  to  be 
e.xtremely  effective  for  all  classes  of 
inorganic  species  (i.e.,  monovalent  and 
divalent  cations  and  anions). 
Furthermore,  the  levels  of  inorganic 
constituents  in  the  PC  are  expected  to  be 
relatively  low  in  any  case  because  it  is 
a  condensate  derived  from  an 
evaporation  process.  The  non-volatile 
inorganic  metals  are  not  expected  from 
such  a  waste  generating  process.  The 
existing  PC  data  confirms  that  only  trace 
levels  of  the  non-volatile  metals  are 
present,  while  salts  generated  from 
dis.solved  ammonia  are  present  at  levels 
above  500  ppm.  Because  removal 
efficiencies  for  ammonia  in  the 
treatment  studies  were  demonstrated  to 
be  99-100%,  this  indicates  that  ETF 
should  be  able  to  effectively  remove  any 
inorganic  constituents  of  concern  in  the 
PC. 

The  treatability  studies  also 
demonstrated  that  organic  constituents 
can  be  effectively  treated  by  the  UV/OX 
process.  In  the  UV/OX  process,  the 
oxidation  (destruction)  of  organic 
constituents  was  shown  to  follow  first 
order  kinetics.  This  means  that  the 
organic  constituent  concentration 
decreased  logarithmically  with  time. 
Under  the  conditions  used  for  the 
process  (large  excess  of  oxidant),  the 
rate  of  destruction  typically  will  not 
depend  on  the  concentration  of  the 
constituent. 

The  constituent  concentrations  in  the 
STSs  were  varied  to  span  the 
concentrations  of  constituents  observed 
in  the  PC  and  to  evaluate  the  treatment 
capabilities  of  the  ETF.  STS-1  and  STS- 
4  contained  relatively  high  levels  of 
organics  in  comparison  to  STS-2  and 
STS-3.  The  pilot-scale  UV/OX  unit  was 
able  to  decrease  the  concentrations  of 
most  organic  constituents  by  greater 
than  90  percent  (long  before  testing 
times  had  expired).  The  organic 
compounds  that  were  somewhat  more 
difficult  to  destroy  were  the  chlorinated 
compounds  (i.e.,  hexachloroethane  and 
1,1.2-trichloroethane)  contained  in 
STS-4  and  tridecane  contained  in  STS- 
3  and  STS-^. 

STS— 4  contained  high  concentrations 
of  inorganic  constituents  and  additional 


organic  constituents  (which  are  not 
expected  to  be  in  the  PC)  representing 
various  chemical  groups.  The  organic 
constituents  were  generally  the  easier  to 
oxidize  compounds  at  a  concentration 
of  greater  than  25  times  the  quantitation 
level  (exception  being  the  chlorinated 
compounds  listed  above  and  tridecane). 
The  purpose  of  the  organic  constituents 
contained  in  STS-4  was  to  demonstrate 
the  versatility  of  the  ETF  to  treat  a 
variety  of  constituents  representing 
various  chemical  groups. 

The  testing  of  STSs  performed  with 
the  UV/OX  process  was  primarily 
designed  to  determine  the  oxidation  rate 
for  a  wide  range  of  organic  groups.  The 
testing  was  not  intended  to  shovy  100 
percent  destruction  of  each  of  the 
organic  constituents  in  the  STSs.  The 
destruction  efficiency  is  a  function  of 
the  oxidation  rate  and  exposure  time  in 
the  UV/OX  unit.  The  exposure  lime  for 
each  of  the  STSs  was  based  on  the  tvpe 
of  organic  and  inorganic  constituents 
they  contained  and  their  respective 
concentrations.  The  exposure  time  in 
the  UV/OX  unit  for  STS-4  (5  minutes) 
was  kept  the  shortest  of  the  four  STSs 
because  the  test  solution  generally  did 
not  contain  the  difficult  to  oxidize 
organic  con.stituents.  This  exposure  time 
did  not  prove  to  be  sufficient  for  several 
organic  compounds  which  were 
difficult  to  oxidize  (i.e.,  the  chlorinated 
compounds  referred  to  above  and 
tridecane).  However,  STS-1.  which  also 
contained  relatively  high  levels  of 
inorganics  and  organics  (including 
difficult  to  oxidize  chlorinated 
compounds  similar  to  STS-4). 
demonstrated  more  complete  oxidation 
of  the  organic  constituents  based  on 
longer  exposure  time  in  the  UV/OX  unit 
(46  minutes). 

The  organic  constituent  levels  in  the 
STSs.  particularly  STS-1  and  STS-4, 
are  worst-case  levels.  In  addition,  most 
of  the  organic  constituents  in  STS-4 
have  never  been  detected  in  the  PC.  The 
Agency  believes  that  the  ETF  should  be 
able  to  effectively  remove  the  organic 
constituents  found  in  the  PC.  If 
necessary,  it  is  also  possible  to  increase 
the  amount  of  UV/OX  exposure  (and 
thus  treatment)  provided  for  organic 
compounds  in  the  ETF  by  either 
recycling  the  treated  PC  or  by  reducing 
the  fiow  rate  through  the  UV/OX  unit. 

As  discussed  previously  in  this 
notice,  the  Agency  is  proposing  to 
include  monitoring  and  testing 
requirements  in  DOE's  exclusion  in 
order  to  ensure  that  the  ETF  is  capable 
of  treating  dilute  aqueous  wastes  such 
that  concentrations  of  hazardous 
constituents  are  below  delisting  levels 
of  concern.  As  part  of  these  testing 
requirements.  EPA  established 
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maximum  allorwable  waste 
concentration^  for  hazardous  inorganic 
and  organic  comstitvients  of  concern.  To 
set  these  level.t.  the  Agency  identified  a 
fate  and  transport  model  that  would 
provide  some  estimate  of  the  dilution 
afforded  to  a  constituent  once  the 
petitioned  wastes  were  disposed  of, 
based  on  the  reasonable,  worst-case 
management  scenario  for  the  wastes. 
The  Agency  considered  the 
appropriateness  of  alternative  waste 
management  scenarios  for  DOE's  liquid 
wastes  and  decided  that  disposal  in  a 
land-based  waste  management  unit, 
such  as  a  surface  impoundment,  is  a 
reasonable,  worst-case  scenario.  Under  a 
surface  impoundment  disposal  scenario, 
the  major  exposure  route  of  concern  for 
hazardous  constituents  would  be 
ingestion  of  coBtaminated  ground  water. 

The  Agency,  therefore,  used  the 
modified  EPACML,  which  predicts  the 
potential  for  ground-water 
contamination  from  wastes  that  are 
disposed  of  in  a  surface  impoundment, 
to  establish  maximum  allowable  waste 
concentrations  for  DOE's  petitioned 
wastes.  See  56  fR  32993  (July  18.  1991). 
56  FR  67197  (December  30.  1991 )  (and 
the  RCR.^  publin:  docket  for  these 
notices)  for  a  detailed  description  of  the 
EPACML  model  and  the  modifications 
made  for  delisting.  This  model,  which 
includes  both  unsaturated  and  saturated 
zone  transport  modules,  estimates  the 
dilution  and  attenuation  factor  (DAF) 
resulting  from  subsurface  processes 
such  as  three-dimensional  dispersion 
and  dilution  from  ground-water 
recharge  for  a  specific  volume  of  waste. 
Using  this  modal,  the  Agency  obtained 
a  DAF  of  10  for  the  maximum  annual 
volume  of  petitioned  wastes  expected  to 
be  generated  (i.e.,  95.000  cubic  yards  or 
19  million  gallons).  The  Agency  used 
this  DAF  to  back-calculate  maximum 
allowaDie  levels  (from  the  health-based 
levels)  for  the  constituents  of  concern  in 
ground  water  at  a  compliance  point  (i.e.. 
a  receptor  well  serving  as  a  drinking- 
water  supply).  The  Agency  requests 
comments  on  the  use  of  the  modified 
EPACML  to  set  maximum  allowable 
waste  concentrations  (see  also  Section 
F— Verification  Testing  Conditions). 
Because  the  petitioned  wastes  are 
mixed  wastes,  the  disposal  options  for 
the  petitioned  wastes  are  realistically 
limited  to  disposal  on-site  in  a  State- 
approved  land  disposal  facility.  The 
preferred  disposal  system  is  an 
infiltration  crib,  which  is  described  as  a 
grid  of  diffuser  pipes  placed  in  a  trench 
and  covered  by  6  feet  of  sand.  DOE 
submitted  to  EPA  a  summaryof  a 
modeling  effort  which  predicts  tritium 
concentrations  in  ground  water  that 
would  result  from  the  operation  of  the 


infiltration  crib.  Based  on  the  modeling 
information  provided  by  DOE.  the  crib 
.system  would  en.sure  that  petitioned 
wastes  (i.e..  waste  waters)  containing 
tritium  are  isolated  for  many  years 
while  they  migrate  slowly  through  the 
subsurface  environment  from  the  crib  to 
the  Columbia  River.  By  the  time  the 
waste  waters  reach  the  river  (e.stimated 
to  take  more  than  120  years),  the  effect 
of  radioactive  decay  will  have  lowered 
concentrations  of  tritium  in  the  waste 
waters  to  acceptable  levels.  In  addition, 
the  crib  system  would  significantly 
reduce  volatilization  of  organics. 

Because  EPA  evaluated  the  hazardous 
con.stituents  in  the  petitioned  wastes. 
EPA  requested  DOE  to  provide 
additional  modeling  information 
c;onceming  transport  of  hazardous 
chemical  constituents  using  its  existing 
model  for  transport  of  tritium.  DOE 
submitted  a  ground  water  modeling 
study  that  was  based  on  several 
conservative  assumptions.  A  continuous 
wa.ste  wafer  discharge  of  150  gallons  per 
minute  (gpm)  was  a.ssumed  in  the 
modeling  (ETF  is  designed  to  handle  .i 
maximum  feed  rate  of  150  gpm  at  72 
percent  efficiency),  which  translates 
into  approximately  78  million  gallons 
per  year  (more  than  4  times  greater  than 
the  maximum  annual  volume  of 
petitioned  wastes  expected  to  be 
generated).  DOE's  study  also  assumed 
that  the  ETF  will  treat  hazardous  waste 
forever  (rather  than  the  e.stimatpd  period 
of  30  years  or  less  needed  to  treat  the 
petitioned  wastes),  chemical 
constituents  will  not  be  retarded  in  the 
unsaturated  or  the  saturated  zones,  and 
there  will  be  no  attenuation  processes 
(i.e..  volatilization,  biodegradation. 
hydrolysis,  or  adsorption).  Under  these 
worst-case  assumptions,  the  DOE  study 
predicted  minimum  dilution  factors  at 
the  Columbia  River  ranging  from  14 
(after  200  vears)  to  9  (after  .liiO  years). 

Although  the  modeling  assumptions 
were  different,  the  dilution  factors 
e.stimated  from  DOE's  study  (9  to  14)  are 
consistent  with  the  DAF  of  10 
calculated  using  the  modified  EPACML. 
Therefore,  based  on  the  results  of  both 
of  these  conservative  analyses,  EPA  is 
assuming  a  DAF  of  10  to  establish 
delisting  levels  for  the  effluent  wastes. 

During  the  evaluation  of  DOE's 
petition,  the  Agency  al.so  considered  the 
potential  impact  of  the  petitioned  waste 
via  non-ground-water  routes.  The 
Agency  evaluated  the  potential  hazards 
resulting  from  airborne  exposure  to 
volatile  constituents  present  in  DOE's 
treated  effluent  using  a  simple  air 
dispersion  model  for  releases  from  an 
underground  crib  disposal  system. 
Similar  to  its  use  of  the  EPACML.  the 
Agency  u.sed  this  model  to  back- 


calculate  maximum  allowable 
concentrations  of  volatile  constituents 
that  could  be  present  in  the  treated 
effiuent  without  pre.senting  a  potential 
hazard.  The  Agency  then  compared 
these  concentrations  with  those  set  in 
the  conditions  proposed  in  today's 
notice  (using  the  modified  EPACML)  to 
determine  whether  concentrations  of 
volatile  constituents  would  be  of 
concern  if  the  treated  effluent  met  the 
criteria  set  forth  in  the  propo.sed  testing 
»;onditions.  The  results  of  this 
conservative  evaluation  indicated  mat 
there  is  no  substantial  present  or 
potential  hazard  from  airborne  exposure 
to  constituents  from  DOE's  petitioned 
waste.  A  description  of  the  Agency's 
assessment  of  the  potential  impact  of 
DOE's  waste,  with  regard  to  expo.suro  to 
volatile  constituents,  is  presented  in  the 
docket  for  today's  proposed  rule. 

The  Agency  also  considered  the 
potential  impact  of  the  petitioned  wasli- 
via  a  surface  water  route.  (.'\  description 
of  the  Agency's  assessment  is  included 
in  the  RCRA  public  do(  ket  forJod.iy's 
notice.)  In  general,  the  Agency  believes 
that  <:onstituents  from  the  petitioned 
waste  will  not  directly  enter  a  surface 
water  body  without  first  traveling 
through  the  saturated  subsurface  wh(.TH 
dilution  of  hazardous  constituents.  smJi 
as  that  modeled  hv  the  modified 
KPACMI.  (or  DDEs  study),  may  o<..  ur. 
Further,  the  Agency  believes  that  any 
con.stituents  transported  here  would  he 
diluted  once  they  reached  the  Columbia 
River.  The  Agency,  therefore,  believes 
that  this  route  of  exposure  is  not  of 
concern. 

D.  Conclusion 

The  Agency  concludes  that  the 
descriptions  of  DOE's  200  Area 
Evaporator  Treatment  Facility  proc.es.s 
and  aiiaivtical  characterizations,  in 
conjunction  with  the  proposed  delisting 
testing  requirements,  provide  a 
reasonable  basis  to  grant  DOE's  petition 
for  an  upfront  conditional  exclusion. 
The  Agency  Ixilieves  that  the  samples 
collected  from  the  treatability  studies 
and  waste  variability  study  adequately 
represent  the  variations  in  raw  materials 
and  processing.  The  data  submittpd  in 
support  of  the  petition  show  that  lK)E's 
proposed  ETF  can  .substantially  rodun- 
the  toxicity  of  the  waste,  and  render 
effluent  generated  on  site  non- 
hazardous  by  reducing  the  levels  of 
inorganic  and  organic  constituents  of 
concern  in  the  waste  to  below  delisting 
levels.  In  addition,  under  the  testing 
provisions  of  the  conditional  exclusion,. 
DOE  will  be  required  to  retreat  efnuenS 
in  a  verifiuition  tank  exhibiting  total 
constituent  levels  above  a  specified 


6C62 


Federal  Register  /  Vol.  60.  No.  21  /  Wednesday.  February  1.  1995  /  Proposed  Rules 


ievttl  (i.e..  "delisting  level")  (see  Section 
F — Verification  Testing  Conditions). 

The  Agency  proposes  to  grant  a 
conditional  exclusion  to  DOE-RL. 
located  in  Richland.  Washington,  for  the 
liquid  wastes  described  in  its  petition  as 
EPA  Hazardous  Waste  Nos.  FOOl,  F002. 
F003.  F004,  F005.  and  F039  (derived 
from  FOOl  through  F005).  The  Agency's 
decision  to  exclude  this  waste  is  based 
on  process  descriptions, 
characterization  of  untreated  242-A 
Evaporator  PC.  and  results  from  the 
analysis  of  liquid  wastes  generated  by  a 
pilot-scale  ETF  using  surrogate  test 
solutions.  If  the  proposed  rule  becomes 
effective,  the  petitioned  liquid  wastes, 
provided  the  conditions  of  the  exclusion 
are  met,  will  no  longer  be  subject  to 
regulation  under  parts  262  through  268 
and  the  permitting  standards  of  part 
270. 

E.  Verification  Testing  Conditions 

The  testing  requirements  are  to  be 
conducted  in  two  phases,  initial  and 
subsequent  testing.  The  initial  testing 
requirements  apply  to  the  first  three 
verification  tanks  filled  with  treated 
effluent  generated  From  the  full-scale 
ETF  at  typical  operating  conditions. 
Following  completion  of  testing 
requirements  with  the  initial  three 
verification  tanks,  the  subsequent 
testing  requirements  would  apply  to 
every  tenth  verification  tank  filled  with 
treated  effluent. 

If  the  final  exclusion  is  granted  as 
proposed,  DOE  will  be  required  to:  (1) 
Submit  information  on  the  operating 
parameters  of  the  process  units 
comprising  the  ETF:  (2)  collect  and 
analyze  a  representative  sample  from 
each  of  the  first  three  verification  tanks 
filled  with  ETF  effluent  to  verify  that 
the  units  comprising  the  ETF  meet  the 
treatment  capabilities  of  the  pilot-scale 
units  described  in  the  petition;  and  (3) 
continue  to  collect  and  analyze 
representative  samples  from  every  tenth 
verification  tank  filled  with  ETF  effluent 
to  verify  that  the  ETF  effluent  continues 
to  meet  the  Agency's  verification  testing 
limitations  (i.e..  "delisting  levels"). 
These  proposed  conditions  are  specific 
to  the  upfront  exclusion  petitioned  for 
by  DOE.  The  Agency  may  choose  \a 
modify  these  proposed  conditions  based 
on  comments  that  may  be  received 
during  the  public  com-Tient  period  for 
this  proposed  rule.  The  proposed 
exclusion  for  DOE's  Effiuent  Treatment 
Fac;ility  in  Hanford,  Washington,  is 
conditional  upon  the  following 
requirements: 

(1)  Testing:  Sample  collection  and 
analyses  (including  qiality  control  (QC) 
prot:eflures)  must  be  performed 
according  to  SW-«46  (or  other  EPA- 


approved)  methodologies.  If  EPA  judges 
the  treatment  process  to  be  effective 
under  the  operating  conditions  used 
during  the  initial  verification  testing, 
DOE  may  replace  the  testing  required  in 
Condition  (1)(A)  with  the  testing 
required  in  Condition  (1)(B).  CXDE  must 
continue  to  test  as  specified  in 
Condition  (1)(A)  until  notified  by  EPA 
in  writing  that  testing  in  Condition 
(1){A)  may  be  replaced  by  Condition 
(1)(B). 

(A)  Initial  Verification  Testing:  During 
the  period  required  to  fill  the  first  three 
verification  tanks  (each  designed  to  hold 
approximately  650,000  gallons)  with 
effluents  generated  from  an  on-line,  full- 
scale  Effluent  Treatment  Facility  (ETF). 
DOE  must  monitor  the  range  of  typical 
operating  conditions  for  the  ETF.  DOE 
must  collect  a  representative  sample 
from  each  of  the  first  three  verification 
tanks  filled  with  ETF  effluents.  The 
samples  must  be  analyzed,  prior  to 
disposal  of  ETF  effluents,  for  all 
constituents  listed  in  Condition  (3). 
DOE  must  report  the  operational  and 
analytical  test  data,  including  quality 
control  information,  obtained  during 
this  initial  period  no  later  than  90  days 
after  the  first  verification  tank  is  filled 
with  ETF  effluents. 

The  Agency  believes  that  an  initial 
period  of  approximately  10  days  (based 
on  an  estimated  3-day  period  to  fill  each 
of  the  first  three  verification  tanks)  is 
appropriate  for  DOE  to  collect  sufficient 
data  to  verify  that  a  full-scale  treatment 
process  comprised  of  units  such  as 
those  described  in  the  petition  (e.g.. 
ultraviolet/oxidation,  reverse  osmosis, 
ion  exchange,  etc.)  is  operating 
correctly.  The  initial  verification  testing 
conditions,  if  promulgated  as  proposed, 
will  require  a  representative  sample 
from  each  of  the  first  three  verification 
tanks  filled  with  ETF  effluents 
generated  from  an  on-line,  full-scale 
ETF.  The  Agency  proposes  this  initial 
verification  testing  condition  to  ensure 
that  the  full-scale  ETF  is  closely 
monitored  during  the  start-up  period, 
and  to  enable  the  collection  of  complete 
information  characterizing  the  ETF 
effluents.  If  the  Agency  determines  that 
the  data  from  the  initial  verification 
period  demonstrates  that  the  treatment 
process  is  effective  and  that  hazardous 
constituents  of  concern  in  the  ETF 
effluents  are  consistently  below 
delisting  levels,  EPA  will  notify  DOE  in 
writing  that  the  testing  conditions  in 
(1)(A)  may  be  replaced  with  the  testing 
conditions  in  (1)(B). 

(B)  Subsequent  Verification  Testing: 
Following  notification  by  EPA,  DOE 
may  substitute  the  testing  conditions  in 
this  condition  for  (1)(A).  DOE  must 
continue  to  monitor  operating 


conditions,  and  collect  and  analyze 
representative  samples  from  every  tenth 
verification  tank  filled  with  ETF 
effluents.  These  representative  samples 
must  be  analyzed,  prior  to  disposal  of 
ETF  effluents,  for  all  constituents  li.sted 
in  Condition  (3).  If  all  constituent  levels 
in  a  .sample  do  not  meet  the  delisting 
levels  specified  in  Condition  (3),  DOE 
must  analyze  repre.sentative  samples 
from  the  following  two  verification 
tanks  generated  prior  to  dispo.sal.  DOE 
may  also  collect  and  analyze 
representative  samples  more  frequently. 

The  Agency  believes  that  the 
concentrations  of  the  constituents  of 
concern  in  the  ETF  effluents  may  vary 
somewhat  over  time.  As  a  result,  in 
order  to  ensure  that  DOE's  ETF  can 
effectively  handle  any  variation  in 
constituent  concentrations  in  the  PC 
derived  from  the  on-site  double  shell 
tanks,  the  Agency  is  proposing  a 
subsequent  testing  condition.  The 
proposed  subsequent  testing  would 
verify  that  the  ETF  is  operated  in  a 
manner  similar  to  its  operation  during 
the  initial  verification  testing  and  that 
the  ETF  effluents  do  not  exhibit 
unacceptable  levels  of  toxic 
constituents.  Therefore,  the  Agency  is 
proposing  to  require  DOE  to  analyze 
representative  samples  from  every  tenth 
verification  tank  filled  with  ETF 
effluents  as  described  in  Condition 
(1)(B).  The  Agency  believes  that 
collecting  representative  samples  from 
every  tenth  verification  tank  will  ensure 
that  the  ETF  is  able  to  handle  anv 
potential  variability  in  concentrations  of 
those  constituents  of  most  concern.  If 
DOE  makes  any  significant  changes  in 
operating  conditions  as  described  in 
Condition  (4),  then  DOE  must  re- 
institute  all  testing  in  Condition  (1)(A), 
pending  a  new  demonstration  under 
this  condition  for  reduced  testing. 

Future  delisting  propo.sals  and 
decisions  issued  by  the  Agency  mav 
include  different  testing  and  reporting 
requirements  based  on  an  evaluation  of 
the  manufacturing  and  treatment 
processes,  the  waste,  the  volume  of 
waste,  and  other  factors  normally 
considered  in  the  petition  review 
process. 

(2)  Waste  Holding  and  Handling:  DOE 
must  store  as  hazardous  all  ETF 
effluents  generated  during  verification 
testing  (as  specified  in  Conditions  (1)(A) 
and  (1)(B)),  that  is  until  valid  analyses 
demonstrates  that  Condition  (3)  is 
satisfied.  If  the  levels  of  hazardous 
constituents  in  the  .samples  of  ETF 
effluents  are  equal  to  or  below  all  of  the 
levels  set  forth  in  Condition  (3),  then  the 
ETF  effluents  are  not  hazardous  and 
may  be  managed  and  disposed  of  in 
accordance  with  all  applicable  solid 
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waste  regulations.  If  hazardous 
constituent  levels  in  any  representative 
sample  collected  from  a  verifiiation 
tank  exceed  any  of  the  delisting  levels 
set  in  Condition  (3).  the  ETF  effluents  in 
that  verification  tank  must  be  re-treated 
until  the  ETF  effluents  meet  these 
levels.  Following  re-treatment,  DOE 
must  repeat  analyses  in  Condition  (3) 
prior  to  disposal. 

The  purpose  of  this  condition  is  to 
ensure  that  ETF  effluents  which  contain 
hazardous  levels  of  inorganic  or  organic 
constituents  are  managed  and  disposed 
of  in  accordance  with  Subtitle  C  of 
RCRA.  Holding  the  ETF  effluents  until 
characterization  is  complete  will  protett 
against  improper  handling  of  hazardous 
materials.  The  representative  samples 
from  the  specified  verification  tanks 
must  be  analyaad  for  the  appropriate 
parameters,  and  mu.st  meet  the 
appropriate  delisting  levels,  in  order  for 
the  wastes  to  be  considered  non- 
hazardous.  ♦ 

(3)  Delisting  levels:  All  total 
constituent  concentrations  in  the  waste 
.samples  must  be  measured  using  the 
appropriate  methods  specified  in  "Test 
Methods  for  Evaluating  Solid  Wastes: 
Physical/Chemical  Methods,"  U.S.  EPA 
Publication  SW-846  (or  other  EPA- 
approved  methods).  All  total  con.stituent 
concentrations  must  be  equal  to  or  less 
than  the  following  levels  (ppm): 


Innn^anic  Constittients: 

Anunonium  ...j 

.Antimony  .. 

Arsenic 

Barium  

B<>n'liium  .. 

Cadmium  

Chromium 

C'yanide  

Fluoride  

Lead  

Mercury  

Nif;kc-I  '. 

.Selenium ]. 

.Silver 

Van;i(iium  ' 

Zinc  

Organic  Cnnstitue  i  s: 

Acetonr 

Benzene  

Benzyl  Hlcohol 
1-Bufyl  aitoh(il 
c:arlK)n  tefrachki^ 
(;hlorolH'nzene 

Chloroform  

Cre.sol  , 

1 .4-Dich  lorobeni  e  ne 
1.2-Dirhloroetha  lb 
1.1-DiLhloroelhy 
Di-n-<K.fyl  phfhal .. 
Hex.-n.hlon)Pthan  <  ... 
Melliyl  ethyl  kptcine 
Methyl  i.sobulyl  If^tone 
Naphthalene 

Tetrat  hl()n)ethyi»]r^e 
Tiiluene   .... 


de 


ane 

ilnte  . 


10.0 
0.06 
0.5 

20.0 
0.04 
O.O.i 
1.0 
2.0 

400 
0.15 
0.02 
10 
0.5 
2.0 
2.0 
1IK).0 

40.0 
0.05 
100.0 
400 
0.05 
1.0 
0  1 
20.0 
0.75 
0.05 
0.07 
7.0 
0.0« 
J(K)0 
.10.0 
10  0 
0.05 

too 


Tributyl  phosphate  q  2 

1.1.1-Trichloroethane ."  2.0 

1.1.2-Trichloroelhane 0  05 

Trichloroethylene q'qs 

Vinyl  Chloride "'/'  oqj 

The  Agency  selected  the  set  of 
ton.stituents  specified  in  Condition  (3) 
after  evaluating  information  provided  in 
DOEs  petition  describing  the  inventory 
of  chemicals  used  in  production  plants 
and  supporting  operations  feeding 
wastes  to  the  double-.shell  tank  system, 
reviewing  information  about  the" 
composition  of  the  wastes  in  the  double- 
shell  tanks,  and  identifying  available 
information  about  the  health-based 
effects  of  these  constituents.  The 
constituents  listed  in  Condition  (3) 
include  those  constituents  with 
available  health-based  levels  that  were: 
(1)  detected  in  samples  of  the  242-A 
Evaporator  effluent  (i.e..  the  untreated 
wa.ste).  and  (2)  identified  by  DOE  to  be 
on  the  inventory  of  chemicals  used  at 
the  Hanford  site.  The  Agency  is  also 
proposing  to  require  testing  for  other 
volatile  chlorinated  organic  constituents 
of  possible  concern,  i.e.,  those  listed 
under  the  toxicity  characteristic 
(§  261.24).  While  these  constituents 
were  not  found  in  the  evaporator 
condensate  samples,  chlorinated 
compounds  were  one  of  the  mo.st 
difficult  groups  of  chemicals  to  treat 
using  the  UV/OX  process.  Including 
these  chlorinated  constituents  (many  of 
which  are  common  solvents)  will  help 
pnsure  that  the  treated  effluent  is 
nonhazardous. 

As  a  further  check  on  the  operational 
efficiency  of  the  treatment  process,  the 
Agency  is  also  proposing  to  require 
testing  for  two  key  indicator  parameters 
with  no  verified  HBL.  i.e..  ammonia  and 
tnbulyl  phosphate.  The  Agency  believes 
th.1t  ammonia  is  a  good  indicator  of  the 
efficiency  of  the  RO  stage  of  the 
treatment  process.  be<;ause  ammonia 
was  found  at  relatively  high  levels  in 
most  evaporator  condensate  samples 
(90th  percentile  upper  confidence  limit 
I  oncentration  was  511  ppm).  Based  on 
the  maximum  level  of  ammonia  found 
in  the  waste  feed  (9350  ppm).  and 
assuming  the  RO  process  is  operating  at 
a  99.9%  removal  efficiency,  the  Agency 
is  proposing  that  the  treated  effl^^ent  be 
below  a  maximum  of  10  ppm. 

The  Agency  proposes  to  add  t.nbulyl 
phosphate  as  an  additional  indicator  "of 
the  UV/OX  treatment  efficiency, 
because  this  chemi(.al  was  found  in 
nearly  all  evaporator  condensate 
.samples  at  significant  levels  (90th 
percentile  upper  confidence  limit 
concentration  was  4.1  ppm  and  the 
maximum  concentration  was  21  ppm). 
Tribiitvl  phosphate  was  the  only  organic 
«  onipouiid  found  above  1  ppm.  exc:ept 


for  1-butyl  alcohol  and  acetone  (both  of 
which  are  already  on  the  testing  list). 
The  Agency  is  proposing  that  the 
concentration  of  tributyl  phosphate  in 
the  treated  effluents  be  below  0.2  ppm 
The  level  of  0.2  ppm  is  an  order  of 
magnitude  above  the  detection  limit  l.,r 
tributyl  phosphate,  and  would  allow  a 
sufficient  margin  for  any  variability  in 
the  waste  sampling  and  analysis.  Thf' 
Agency  has  often  used  an  order  of 
magnitude  (i.e..  a  factor  of  10)  in 
chemical  analyses  to  allow  for 
variations  in  analyses  and  matrices  (lor 
example,  see  55  FR  22541,  June  1    1990 
and  55  FB  30414,  July  25,  1990). 

The  propo.sed  list  of  analytes  in 
«:ondition  (3)  does  not  include  four 
constituents  given  in  Table  1  (i.e., 

benzaldehyde,  N-nilro.sodimelhy!aniinH. 
phenol,  and  pyridine),  because  these 
con.stituents  were  only  found  in  oni' 
sample,  and  may  be  analytical 
anomalies.  None  were  contained  on 
DOEs  inventory  of  chemicals  used  at 
the  Hanford  site,  and  these  constituents 
are  inembtfrs  of  chemical  classes  that  .-.re 
readily  destroyed  by  the  UV/OX 
process.  Therefore,  the  Agency  believes 
that  there  is  no  rea.son  to  require 
analysis  for  these  iJiemicals.  EiPA  also  is 
not  placing  methylene  chloride  on  the 
list  of  analytes  in  condition  (3),  bet:aus« 
this  chemical  was  only  detected  in 
blanks  obtained  during  characterization 
of  the  PC.  Therefore,  the  Agen«;y 
believes  that  this  consitutent  is  unlikely 
to  be  present  in  tiie  PC  .Metliylfue 
«;hloride  is  well  known  as  a  cnmnioii 
laboratory  contaminant,  and  if  it  wen- 
on  the  list,  the  oc.currence  of  "falM- 
posilives'"  (i.e.,  detections  due  u,  lah 
(ontamination)  mav  lead  to  unnijt:essary 
retrealment  of  ETF  effluents. 

The  Agency  established  the  delist. i.g 
le\els  by  back-c.iU  u.'atin.i'  the  .•!!;;>i,:n)n. 
allowable  levels  (MALs)  from  tl..:  HHLs 
(see  docket  for  today's  rule  for  c;oniplele 
list)  for  the  constituents  of  cone  ern 
using  the  modified  EPACMI,  dilution 
and  attenuation  fa;  tor  (D.\l  j  of  If)  i  e 
MAL=.HBL>DAF.  This  factor 
I  orresponds  to  a  maximu.m  aiuui.d 
waste  volume  of  19  million  galluns  (.-.j;. 
approximately  95,000  cubic  yar.ls)  fora 
surface  impoundment  scen.iri:). 

(4)  Changes  in  Operntini;  Coiu!:hr<:.: 
After  completing  the  inili.il  ve.-ifit.:;;,fj-; 
testii:g  in  Condition  (1)(A).  if  DOF 
significantly  changes  the  onerating 
conditions  eslahlishod  in  Conditio;.  (!|. 
DC3E  must  notify  the  A;'cn!  y  in  urili/'i-. 
After  written  approve)  "by  EPA,  IXJK 
must  re-institute  the  testing  required  i.u 
Condition  (lj{A).  DOE  must  report  th,- 
operations  a:id  test  data,  roquirec)  by 
Condition  ll)(A).  including  qunlity" 
I  (JMlrol  data,  obtained  durinte  thisp.  rf.,.: 
no  later  than  tiO  davs  niter  \\v  rhMWf- 
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take  place.  Following  written 
notification  by  EPA,  DOE  may  replace 
testing  Condition  (1)(A)  with  (1)(B). 
DOE  must  fulfill  all  other  requirements 
in  Condition  (1),  as  appropriate. 

To  ensure  consistent  and  efficient 
treatment,  the  Agency  is  requiring  DOE 
to  operate  the  ETF  in  accordance  with 
the  operating  conditions  established 
under  Condition  (1).  However,  the 
proposed  exclusion  allows  DOE  some 
flexibility  in  modifying  the  operating 
conditions  to  optimize  its  treatment 
process,  if  DOE  can  demonstrate  the 
effectiveness  of  the  modified  operating 
conditions  through  new  initial 
verification  testing  under  Condition 
(1)(A). 

(5)  Data  Submittals:  At  least  two 
weeks  prior  to  system  start-up,  DOE 
must  notifj',  in  writing,  the  Chief  of  the 
Waste  Identification  Branch  (see  address 
below)  when  the  Effluent  Treatment 
Process  will  be  on-line  and  waste 
treatment  will  begin.  The  data  obtained 
through  Condition  (1)(A)  must  be 
submitted  to  the  Branch  Chief,  Waste 
Identification  Branch,  OSW  (Mail  Code 
5304),  U.S.  EPA,  401  M  Street,  S.W.. 
Washington,  DC  20460  within  the  time 
period  specified.  Records  of  operating 
conditions  and  anal>'tical  data  from 
Condition  (1)  must  be  compiled, 
summarized,  and  maintained  on  site  for 
a  minimum  of  three  years.  These 
records  and  data  must  be  furnished 
upon  request  by  EPA  or  the  State  of 
Washington  and  made  available  for 
inspection.  Failure  to  submit  the 
required  data  within  the  specified  time 
period  or  to  maintain  the  required 
records  on  site  for  the  specified  time 
will  be  considered  by  EPA,  at  its 
discretion,  sufficient  basis  to  revoke  the 
exclu.sion  to  the  extent  directed  by  EPA. 
All  data  must  be  accompanied  by  a 
signed  copy  of  the  following 
certification  statement  to  attest  to  the 
truth  and  accuracy  of  the  data 
submitted: 

Under  civil  and  criminal  penalty  of 
law  for  the  making  or  submission  of 
false  or  fraudulent  statements  or 
representations  (pursuant  to  the 
applicable  provisions  of  the  Federal 
Code,  which  include,  but  may  not  be 
limited  to,  18  USC  1001  and  42  USC 
6928),  I  certify  that  the  information 
contained  in  or  accompanying  this 
document  is  true,  accurate,  and 
complete. 

As  to  the  (those)  identified  section(s) 
of  this  document  for  which  I  cannot 
personally  verify  its  (their)  truth  and 
accuracy  I  certify  as  the  official  having 
supervisor>'  responsibility  for  the 
persons  who,  acting  under  my  direct 
instructions,  made  the  verification  that 


this  information  is  true,  accurate,  and 
complete. 

In  the  event  that  any  of  this 
information  is  determined  by  EPA  in  its 
sole  discretion  to  be  false,  inaccurate,  or 
incomplete,  and  upon  conveyance  of 
this  fact  to  EXDE,  I  recognize  and  agree 
that  this  exclusion  of  waste  will  be  void 
as  if  it  never  had  effect  or  to  the  extent 
directed  by  EPA  and  that  the  DOE  will 
be  liable  for  any  actions  taken  in 
contravention  of  its  RCRA  and  CERCLA 
obligations  premised  upon  DOE's 
reliance  on  the  void  exclusion. 

If  made  final,  the  proposed  exclusion 
will  apply  only  to  the  wastes  and  waste 
volume  (a  maximum  of  19  million 
gallons  or  95,000  cubic  yards  generated 
annually)  covered  by  the  original 
demonstration.  IX)E  would  require  a 
new  exclusion  if  either  its  wastes  or 
treatment  processes  are  significantly 
altered  beyond  the  changes  in  operating 
conditions  described  in  Condition  (4), 
such  that  an  adverse  change  in  waste 
composition  (e.g.,  if  levels  of  hazardous 
constituents  increased  significantly)  or 
increase  in  waste  volume  occurred. 
Accordingly,  DOE  would  need  to  file  a 
new  petition  for  the  altered  waste.  DOE 
must  treat  waste  generated  in  excess  of 
95,000  cubic  yards  per  year  or  from 
changed  processes  as  hazardous  until  a 
new  exclusion  is  granted. 

Although  management  of  the  wastes 
covered  by  this  petition  would  be 
relieved  from  Subtitle  C  jurisdiction 
upon  final  promulgation  of  an 
exclusion,  the  generator  of  a  delisted 
waste  must  either  treat,  store,  or  dispose 
of  the  waste  in  an  on-site  facility,  or 
ensure  that  the  waste  is  delivered  to  an 
off-site  storage,  treatment,  or  disposal 
facility,  either  of  which  is  permitted, 
licensed,  or  registered  by  a  State  to 
manage  municipal  or  industrial  solid 
waste. 

IV.  Effective  Date 

This  rule,  if  finalized,  will  become 
effective  immevliately  upon  such 
finaiization.  The  Hazardous  and  Solid 
Waste  Amendments  of  1984  amended 
Section  3010  of  RCRA  to  allow  rules  to 
become  effective  in  less  than  six  months 
when  the  regulated  community  does  not 
need  the  six-month  period  to  come  into 
compliance.  That  is  the  case  hare, 
because  this  rule,  if  finalized,  would 
reduce  the  existing  requirements  for 
persons  generating  hazardous  wastes.  In 
light  of  the  unnecessary  hardship  and 
expense  that  would  be  imposed  on  this 
petitioner  by  an  effective  date  six 
months  after  publication  and  the  fact 
that  a  six-month  deadline  is  not 
necessary  to  achieve  the  piu"pose  of 
Section  3010,  EPA  believes  that  this 
exclusion  should  be  effective 


immediately  upon  final  publication. 
These  reasons  also  provide  a  basis  for 
making  this  rule  effective  immediately, 
upon  final  promulgation,  under  the 
Admini.strative  Procedure  Act,  5  U.S.C. 
553(d). 

V.  Regulatory  Impact 

Under  Executive  Order  12866,  EPA 
must  conduct  an  "asse.ssment  of  the 
potential  costs  and  benefits"  for  all 
"significant"  regulatory  actions.  This 
proposal  to  grant  an  exclusion  is  not 
significant,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  wastes  generated 
at  a  specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  this 
facility  to  treat  its  wastes  as  non- 
hazardous.  There  is  no  additional 
impact  due  to  today's  rule.  Therefore, 
this  proposal  would  not  be  a  significant 
regulation,  and  no  cost/benefit 
assessment  is  required.  The  Office  of 
Management  and  Budget  (OMB)  has  also 
exempted  this  rule  from  the  requirement 
for  OMB  review  under  Section  (6)  of 
Executive  Order  12866. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612.  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e..  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  No  regulatory  flexibility 
analysis  is  required,  however,  if  the 
head  of  the  Agency  certifies  that  the  rule 
will  not  have  any  impact  on  any  small 
entities. 

This  rule,  if  promulgated,  will  not 
have  any  adverse  economic  impact  on 
any  small  entities  since  its  effect  would 
be  to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly, 
I  hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

VII.  Paperwork  Reduction  Act 

Information  collection  and  record- 
keeping requirements  associated  with 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(P.L.  96-511.  44  USC  3501  et  seq.)  and 
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have  been  assigned  OMB  Control 
Number  2050-0053. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  Waste,  Recycling. 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  ems,  6912(h),  6921. 
6922.  and  6938. 


Facility 


Dated:  Januar>'  24,  1995. 
Elizabeth  A.  Cotsworth. 
Acting  Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble.  Part  261  is  proposed  to  be 
amended  as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  6905,  6912(a),  6921. 
6922.  and  6938. 

2.  In  table  2  of  appendix  IX,  part  261 
add  the  following  wastestream  in 
alphabetical  order  by  facility  to  read  as 
follows: 

Appendix  IX— Wa.stes  Excluded  Under 
§§260.20  and  260.22 


Table  2.— Wastes  Excluded  From  Specific  Sources 


Address 


Waste  description 


DOE-RL         Richland.  Wastiington 


Effluents  (EPA  Hazardous  Waste  Nos.  FOOl,  F002.  F003,  F004.  F005.  and  F039  derived  from 
FOCI  througti  F005)  generated  from  the  200  Area  Effluent  Treatment  Facility  (ETF)  located  at 
the  Hanford  site  (at  a  maximum  annual  generation  rate  of  19  million  gallons  per  year)  after 
[insert  effective  date  of  final  rule).  To  ensure  that  hazardous  constituents  are  not  present  m 
the  wastes  at  levels  of  regulatory  concern  while  the  treatment  facility  is  m  operation   DOE 
must  implement  a  testing  program.  This  testing  program  must  meet  the  following  conditions 
for  the  exclusion  to  be  valid: 
0)  Testing:  Sample  collection  and  analyses  (including  quality  control  (OC)  procedures)  must  be 
performed  according  to  SW-^6  (or  other  EPA-approved)  methodologies   If  EPA  judges  the 
treatment  process  to  be  effective  under  the  operating  conditions  used  during  the  initial  ver- 
ification testing.  DOE  may  replace  the  testing  required  in  Condition  (1)(A)  with  the  testing  re- 
quired tn  Condition  (1)(B).  DOE  must  continue  to  test  as  specified  in  Condition  (1)(A)  until  no- 
tified by  EPA  in  writing  that  testing  in  Condition  (1)  (A)  may  be  replaced  by  Condition  (i)(B) 
.A)  Initial  Verification  Testing:  During  the  period  required  to  fill  the  first  three  verification  tanks 
(each  designed  to  hold  approximately  650,000  gallons)  with  effluents  generated  from  an  on- 
line, full-scale  Effluent  Treatment  Facility  (ETF),  DOE  must  monitor  the  range  of  typwal  oper- 
ating conditions  for  the  ETF.  DOE  must  collect  a  representative  sample  from  each  of  the  first 
three  venfication  tanks  filled  with  ETF  effluents.  The  samples  must  be  analyzed  prior  to  dis- 
posal of  ETF  effluents,  for  all  constituents  listed  in  Condition  (3).  DOE  m;jst  report  the  oper- 
ational and  analytical  test  data,  including  quality  control  information,  obtained  during  this  initial 
penod  no  later  than  90  days  after  the  first  verification  tank  is  filled  with  ETF  effluents 
^B)  Subsequent  Venfication  Testing:  Foltowing  notification  by  EPA,  DOE  may  substitute  the  test- 
ing conditions  in  this  condition  for  (1)(A).  DOE  must  continue  to  monitor  operating  conditions 
and  collect  and  analyze  representative  samples  from  every  tenth  verification  tank  filled  with 
ETF  effluents.  These  representative  samples  must  be  analyzed,  prior  to  disposal  of  ETF 
effluents,  for  all  constituents  listed  in  Condition  (3).  If  all  constituent  levels  m  a  sample  do  not 
meet  the  delisting  levels  specified  m  Condition  (3),  DOE  must  analyze  representative  samples 
from  the  following  two  verification  tanks  generated  prior  to  disposal.  DOE  may  also  collect 
and  analyze  representative  samples  more  frequently. 
;2)  Waste  Holding  and  Handhng:  DOE  must  store  as  hazardous  all  ETF  effluents  generated 
dunng  verification  testing  (as  specified  in  Conditions  (1)(A)  and  (i)(B)),  that  is  until  valid  anal- 
yses demonstrates  that  Condition  (3)  is  satisfied.  If  the  levels  of  hazardous  constituents  m  the 
samples  of  ETF  effluents  are  equal  to  or  below  all  of  the  levels  set  forth  in  Condition  (3).  then 
the  ETF  effluents  are  not  hazardous  and  may  be  managed  and  disposed  of  m  accordance 
with  all  applicable  solkj  waste  regulations,  if  hazardous  constituent  levels  in  any  representa- 
tive sample  collected  from  a  verification  tank  exceed  any  of  the  delisting  levels  set  in  Condi- 
tion (3),  the  ETF  effluents  in  that  venfication  tank  must  be  re-treated  until  the  ETF  effluents 
meet  these  levels.  Following  re  treatment,  DOE  must  repeat  analyses  in  Condition  (3)  prior  to 
disposal. 

»3)  Delisting  Levels:  All  total  constituent  concentrations  in  the  waste  samples  must  be  measured 
using  the  appropnate  methods  specified  in  "Test  Methods  for  Evaluating  Solid  Wastes  Phys- 
ical/Chemical Methods,"  U.S.  EPA  Publication  SW-846  (or  other  EPA-approved  methods)  All 
total  constituent  concentrations  must  be  equal  to  or  less  than  the  following  levels  (ppm) 

Inorganic  Constituents: 

Ammonium:  10.0 

Antimony:  0.06 

Arsenic:  0.5 

Barium:  20.0 

Beryllium:  0.04 

Cadmium:  0.05 

Chromium:  1.0 

Cyanide:  2.0 

Fluoride:  40.0 

Lead:  0.15 

Mercury:  0.02 

Nickel:  1.0 
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Table  2.— Wastes  Excluded  From  Specific  Sources— Continued 


Facility 


Address 


Waste  description 


Selenjum:  0.5     - 
Silver:  2.0 
Vanadium:  2.0 
Zinc:  100.0 
Organic  Constituents: 
Acetone:  40.0 
Benzene:  0.05 
Benzyl  alcotiol:  10O.O 
1 -Butyl  alcohol:  40.0 
Cartxjn  tetractiionde:  0.05 
Chlofobenzene:  1.0 
ChJofoform:  0.1 
Cresoi:  20.0 

1 .4-Dichlorobenzene:  0.75 
1 .2-Dichloroethane:  0.05 
1,1-Dic^^lofoet^1ylene:  0.07- 
Di-n-octyl  phtlialate:  7.0 
HexacWoroettiane:  0  06 
Mett\yl  ethyl  ketone:  200.0 
Methyl  isobutyi  ketone:  30.0 
Naphthalene:  lO.O 
Tetrachloroethylene:  0.05 
Toluene:  10.0 
Tritxjtyl  phosphate:  0.2 
1.1.1-Tnchioroethane  2.0 
1,1.2-Trichloroettiane:  0.05 
TnchJoroettiylene:  0.05 
Vinyl  Chloride:  0.02 

(4)  Changes  in  Operating  Conditions:  Alter  completing  the  initial  verification  testing  in  Condition 
(1)(A),  if  DOE  significantfy  ctiar^ges  the  operating  conditions  established  in  Condition  (1). 
DOE  must  rwtify  the  Agency  in  wntmg.  After  written  approval  by  EPA,  DOE  must  re-institute 
the  testing  required  in  Condrtwn  (l)(A).  DOE  must  report  the  operations  and  test  data,  re- 
quired by  Condition  (1)(A),  mdudmg  quality  control  data,  obtained  during  this  period  no  later 
than  60  days  after  the  changes  take  pJace.  Following  written  notification  by  EPA,  DOE  may 
replace  testing  Condition  (1)(A)  with  <1)(B).  DOE  must  fulfill  all  other  requirements  in  Condi- 
tion (1).  as  appropriate. 

(5)  Data  Subnittats:  At  least  two  weeks  prior  to  system  start-up,  DOE  must  notify,  in  writing,  the 
Chief  of  ttie  Waste  Identification  Branch  (see  address  below)  when  the  Effluent  Treatment 
Process  will  be  orvJine  and  waste  treatment  will  t>egin.  The  data  obtained  through  Condition 
(1)(A)  must  be  submitted  to  the  Branch  Chief,  Waste  Identrfication  Branch.  OSW  (Mail  Code 
5304),  U.S.  EPA,  401  M  Street,  S.W.,  Washington,  DC  20460  within  the  time  penod  speci- 
fied. Records  of  operatng  conditions  arxl  anal>1ical  data  from  Condition  (1)  must  be  com- 
piled, summarized,  and  maintained  on  site  for  a  minimum  of  three  years.  These  records  and 
data  must  t)e  furnished  upon  request  t>y  EPA  or  ttie  State  of  Washington  and  made  available 
for  inspection.  Faiture  to  submit  ttie  required  data  within  the  specified  time  period  or  to  main- 
tain ttie  required  records  on  site  for  the  specified  time  will  be  considered  by  EPA,  at  its  dis- 
cretion, sufficient  basis  to  revoke  the  exckjsion  to  the  extent  directed  by  EPA.  All  data  must 
be  accompanied  by  a  signed  copy  of  ttie  following  certification  statement  to  attest  to  the  truth 
and  accuracy  of  the  data  submitted: 

Under  civil  and  criminai  penalty  of  law  for  ttie  making  or  submission  of  false  or  fraudulent  state- 
mants  or  representations  (pursuant  to  ttie  applicable  provisions  of  the  Federal  Code,  which 
include,  but  may  not  be  limited  to,  18  USC  1001  and  42  USC  6928),  I  certify  that  the  informa- 
tion contained  m  or  accompanying  this  document  is  true,  accurate,  and  complete. 

As  to  the  (those)  identified  section(s)  of  th«s  document  for  which  I  cannot  personally  verify  its 
(ttieir)  truth  and  accuracy,  I  certify  as  ttie  official  having  supervisory  responsibility  for  the  per- 
sons wtio.  acting  urKter  my  direct  instructions,  made  the  verification  that  this  information  is 
true,  accurate,  and  compiete. 

In  the  event  that  any  ol  this  mformation  is  determined  by  EPA  in  its  sole  discretion  to  tie  false, 
inaccurate,  or  incomplete,  and  upon  conveyarKe  of  this  fact  to  DOE,  I  recognize  and  agree 
that  this  exclusion  of  waste  witl  be  votd  as  if  it  never  had  effect  or  to  the  extent  directed  by 
EPA  and  that  the  DOE  will  be  habte  for  any  actions  taken  in  contravention  of  its  RCRA  and 
CERCLA  obligations  premised  upon  DOE'S  reliance  on  the  void  exclusion. 
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BILUNG  CODE  SSSO-SO-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  381 

[Docket  No.  R-1 53] 

RIN2133-AB17 

Cargo  Preference— U.S.-Flag  Vessels; 
Available  U.S.-Flag  Comtnercial 
Vessels 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Proposed  rule. 


SUMMARY:  This  amendment  to  the  cargo 
preference  regulations  of  the  Maritime 
Administration  (MARAD)  would 
provide  that  during  the  1995  shipping 
season  when  the  St.  Lawrence  Seaway 
is  in  use,  MARAD  will  consider  the 
legal  requirement  for  the  carriage  of 
bulk  agricultural  commodity  preference 
cargoes  on  privately-owned  "available" 
U.S.-flag  commercial  vessels  to  have 
been  satisfied  where  the  cargo  is 
initially  loaded  at  a  Great  Lakes  port  on 
one  or  more  U.S.-flag  or  foreign-flag 
vessels,  transferred  to  a  U.S.-flag 
commercial  vessel  at  a  Canadian 
transshipment  point  outside  the  St. 
Lawrence  Seaway,  and  carried  on  that 
U.S.-flag  vessel  to  a  foreign  destination. 
This  amendment  would  allow  Great 
Lakes  ports  to  compete  for  agricultural 
commodity  preference  cargoes  during 
an  entire  season  trial  period.  MARAD 
issued  a  prior  final  rule  on  August  8, 
1994,  that  adopted  this  policy  for  the 
1994  Great  Lakes  shipping  season  that 
had  been  in  progress  since  April  1994. 
This  did  not  allow  for  a  true  trial  period 
that  MARAD  could  evaluate  in 
determining  whetherto  make  this  a 
permanent  policy. 

DATES:  Comments  must  be  received  on 
or  before  March  3, 1995. 
ADDRESSES:  Send  original  and  two 
copies  of  comments  to  the  Secretary, 
Maritime  Administration.  Room  7210, 
Department  of  Transportation,  400  7th 
Street  S.W.,  Washington,  D.C.  20590.  To 
expedite  review  of  comments,  the 
Agency  requests,  but  does  not  require, 
submission  of  an  additional  ten  (10) 
copies.  All  comments  will  be  made 
available  for  inspection  during  normal 
business  hours  at  the  above  address. 
Commenters  wishing  MARAD  to 
acknowledge  receipt  of  comments 
should  enclose  a  self-addressed 
envelope  or  postcard. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
E.  Graykowski,  Deputy  Maritime 
Administrator  for  Inland  Waterways  and 
.    Great  Lakes,  Maritime  Administration, 
Washington,  DC  20590.  Telephone  (202) 
366-1718. 

SUPPLEMENTARY  INFORMATION:  United 
States  law  at  sections  901(b)  (the  "Cargo 
Preference  Act")  and  901b,  Merchant 
Marine  Act,  1936,  as  amended  (the 
"Act"),  46  App.  U.S.C,  1241(b)  and 
124 If,  requires  that  at  least  75  percent 
of  certain  agricultural  product  cargoes 
"impelled"  by  Federal  programs 
(preference  cargoes),  and  transported  by 
sea,  be  carried  on  privately-owned 
United  States-flag  commercial  vessels, 
to  the  extent  that  such  vessels  "are 
available  at  fair  and  reasonable  rates." 
The  Secretary  of  Transportation  wishes 
to  administer  that  program  so  that  all 
ports  and  port  ranges  may  participate. 

Prior  Rulemaking 

On  August  8, 1994,  MARAD 
published  a  final  rule  on  this  subject  in 
the  Federal  Register  (59  FR  40261).  That 
rule  stated  that  it  was  intended  to  allow 
U.S.  Great  Lakes  ports  to  participate 
with  ports  in  other  U.S.  port  ranges  in 
the  carriage  of  bulk  agricultural 
commodity  preference  cargoes. 
Dramatic  changes  in  shipping 
conditions  have  occurred  since  1960, 
including  the  disappearance  of  any  all- 
U.S.-flag  commercial  ocean-going 
service  to  foreign  countries  from  U.S. 
Great  Lakes  ports.  The  static 
configuration  of  the  St.  Lawrence 
Seaway  system  and  the  evolving  greater 
size  of  commercial  vessels  contributed 
to  the  disappearance  of  any  all-U.S.-flag 
service. 

No  preference  cargo  has  moved  on 
U.S.-flag  vessels  out  of  the  Great  Lakes 
since  1989,  with  the  exception  of  one 
trial  shipment  in  1993.  Under  the  Food 
Security  Act  of  1985,  Public  Law  99- 
198,  codified  at  46  App.  U.S.C. 
1241f(c)(2),  a  certain  minimum  amount 
of  Government-impelled  cargo  was 
required  to  be  allocated  to  Great  Lakes 
ports  during  calendar  years  1986, 1987 
1988,  and  1989.  That  "set-aside" 
expired  in  1989,  and  was  not  renewed 
by  the  Congress.  The  disappearance  of 
Government-impelled  cargo  flowing 
from  the  Great  Lakes  coincided  with  the 
expiration  of  the  Great  Lakes  "set 
aside." 

At  the  time  of  the  opening  of  the  1994 
Great  Lakes  shipping  season  on  April  5. 
1994,  the  Great  Lakes  did  not  have  any 
all-U.S.-fiag  ocean  freight  capability  for 
carriage  of  bulk  preference  cargo.  In 
contrast,  the  total  export  nationwide  by 
non-liner  vessels  of  USDA  and  USAID 
agricultural  assistance  program  cargoes 
subject  to  cargo  preference  in  the  1992- 


1993  cargo  preference  year  (the  latent 
program  year  for  which  figures  are 
available)  amounted  to  6,297,015  metric 
tons,  of  which  4,923,244,  or  78.2 
percent,  was  transported  on  U.S.-flag 
vessels.  (Source:  Maritime 
Administration  database.) 

MARAD  issued  the  previous  rule  to 
provide  Great  Lakes  ports  with  the 
opportunity  to  compete  for  agricuhural 
commodity  preference  cargoes  for  only 
the  1994  Great  Lakes  shipping  season 
cargoes,  and  to  assess  the  results. 

Extension  of  Trial  Period 

As  predicted  by  numerous 
commenters,  the  timing  of  the  final  rule. 
which  was  not  published  until  August 
18,  1994,  did  not  allow  for  a  true  trial 
period  since  it  actually  extended  for  less 
than  one-half  of  the  1994  Great  Lakes 
Shipping  season.  Because  of  the  long 
lead  time  required  for  arranging 
shipments  of  bulk  agriculture 
commodity  preference  cargoes,  there 
apparently  was  no  real  opportunity  for 
U.S.-flag  vessel  operators  to  make  the 
necessary  arrangements  and  bid  on 
preference  cargoes.  Accordingly, 
MARAD  proposes  to  extend  the  trial 
period  for  applying  its  modified  policy 
with  respect  to  shipment  of  preference 
cargoes  on  U.S.-fiag  vessels  through  the 
1995  Great  Lakes  shipping  season. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulator}' 
Planning  and  Review) 

This  rulemaking  has  been  reviewed 
under  Executive  Order  12866  and 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979).  It  is  not 
considered  to  be  an  economically 
significant  regulatory  action  under 
section  3(f)  of  E.O.  12866,  since  it  has 
been  determined  that  it  is  not  likely  to 
result  in  a  rule  that  may  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities.  However, 
since  this  rule  would  affect  other 
Federal  agencies,  is  of  great  interest  to 
the  maritime  industry,  and  has  been 
determined  to  be  a  significant  rule 
under  the  Department's  Regulatory 
Policies  and  Procedures,  it  is  considered 
to  be  a  significant  regulatory  action 
under  E.O.  12866. 

MARAD  projects  that  this  rule  would 
allow  the  movement  of  up  to  300.000 
metric  tons  of  agricultural  commodities 
fi-om  Great  Lakes  ports,  with  a  reduction 
in  the  shipping  cost  to  sponsormg 
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Federal  agencies  up  to  S3  per  metric  ton 

(saon.ooo). 

Si'u.e  the  substance  of  this  rule  is 
identical  to  that  contained  in  the  May 
11.  1994  MPRM.  which  solicited 
comments  that  MARAD  addressed  in  its 
final  rule  issued  on  August  8,  1994.  and 
since  no  commenler  opposed  a  one- 
season  trial  period  MARAD  is  allowing 
a  30-day  comment  period  for  this 
second  proposed  rule. 

If  this  rule  is  finalized,  MARAD  will 
evaluate  the  results  of  the  one-season 
trial  period  before  determining  whether 
to  issue  a  rule  to  make  this  arrangement 
permanent. 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

lederalism 

The  Maritime  Administration  has 
analyzed  this  rulemaking  in  accordance 
with  the  principles  and  criteria 
contained  in  Executive  Order  12612. 
and  it  has  been  determined  that  these 
regulations  do  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Rfgulatory  Flexibility  Act 

The  Maritime  Administration  certifies 
that  this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Assessment 

The  Maritime  Administration  has 
t;onsidered  the  environmental  impact  of 
this  rulemaking  and  has  concluded  that 
an  environmental  impact  statement  is 
not  required  under  the  National 
Environmental  Policy  Act  of  1969. 

Paperwork  Reduction  Act 

This  rulemaking  contains  no  reporting 
requirement  that  is  subject  to  OMB 
approval  under  5  CFR  Part  1320. 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501.  et  seq.) 

List  of  Subjects  in  46  CFR  Part  381 

Freight.  Maritime  carriers. 

Accordingly.  MARAD  hereby 
proposes  to  amend  46  CFR  pari  381  as 
follows: 

PART  381— [AMENDED] 

1  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authorit>:  46  App.  U.S.C.  1101.  1114(b). 
1 122((1)  and  1241:  49  CFR  1.66. 

2.  Section  381.9  would  be  revised  to 

read  as  follows: 

§381.9    Available  U.S.-flag  service  for 
1995. 

For  purposes  of  shipping  bulk 
agricultural  commodities  under 


programs  administered  by  sponsoring 
Federal  agencies  from  U.S.  Great  Lakes 
ports  during  the  1995  shipping  season, 
if  direct  U.S.-flag  ser\'ice,  at  fair  and 
reasonable  rates,  is  not  available  at  U.S. 
Great  Lakes  ports,  a  joint  service 
involving  a  foreign-flag  vessel(s) 
carrying  cargo  no  farther  than  a 
Canadian  port(s)  or  other  point(s)  on  the 
Gulf  of  St.  Lawrence,  w  ith 
transshipment  via  a  U.S.-flag  privately 
owned  commercial  vessel  to  the 
ultimate  foreign  destination,  will  be 
deemed  to  comply  with  the  requirement 
of  "available"  commercial  U.S.-flag 
service  under  the  Cargo  Preference  Act 
of  1954.  Shipper  agencies  considering 
bids  resulting  in  the  lowest  landed  cost 
of  transportation  based  on  U.S.-flag  rates 
and  service  shall  include  within  the 
comparison  of  U.S.-flag  rates  and 
service,  for  shipments  originating  in 
V.  S.  Great  Lakes  ports,  through  rates  (if 
offered)  to  a  Canadian  port  or  other 
point  on  the  Gulf  of  St.  Lawrence  and 
a  U.S.-flag  leg  for  the  remainder  of  the 
voyage.  The  "fair  and  reasonable"  rate 
for  this  mixed  service  will  be 
determined  by  considering  the  U.S.-flag 
component  under  the  existing 
regulations  at  46  CFR  Part  382  or  383, 
as  appropriate,  and  incorporating  the 
cost  for  the  foreign-flag  component  into 
the  U.S.-flag  "fair  and  reasonable"  rate 
in  the  same  way  as  the  cost  of  foreign- 
flag  ve.ssels  used  to  lighten  U.S.-flag 
vessels  in  the  recipient  country's 
territorial  waters.  Alternatively,  the 
supplier  of  the  commodity  may  offer  the 
Cargo  FOB  Canadian  tran.sshipment 
point,  and  MARAD  will  determine  fair 
and  reasonable  rates  accordingly. 

Ddted;  January  26. 1995. 
By  Order  of  the  Maritime  Admini.strator. 
)oel  Richard, 

S(n:retury'.  Maritime  Administration. 
|FR  Dot .  95-2410  Filed  1-31-95;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Nos.  94-149  and  91-140;  FCC 
94-323] 

Policies  and  Rules  Regarding  Minority 
and  Female  Ownership  of  Mass  Media 
Facilities 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Notice  of  Proposed  Rule 
Making  seeks  comment  on  a  number  of 
initiatives  aimed  at  increasing  minority 


and  female  ownership  of  mass  media 
facilities.  These  initiatives  include  an 
incubator  program  whereby  existing 
operators  assist  minority  and  female 
operators  in  purchasing  facilities,  an 
exception  to  the  Commission's 
attribution  rules  to  permit  an  individual 
to  hold  a  larger  interest  in  minority  or 
female-controlled  properties  than  is 
generally  permissible,  modifications  to 
the  Commissions  existing  tax  certificate 
policy,  and  other  mechanisms  designed 
to  facilitate  minority  and  female 
ownership.  The  actions  proposed  in  the 
Notice  of  Proposed  Rule  Making  are 
needed  to  provide  greater  opportunities 
for  minorities  and  women  to  become 
operators  of  mass  media  facilities  and. 
where  applicable,  to  expand  their 
present  holdings. 

DATES:  Comments  are  due  April  17, 
1995  and  reply  comments  are  due  May 
17.  1995. 

ADDRESSES:  Federal  Communication 
Commission,  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jane  Hinckley  Halprin  or  Diane  Conley, 
Mass  Media  Bureau,  Policy  and  Rules 
Division.  (202)  418-2130. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
Nos.  94-149  and  91-140,  adopted 
December  15,  1994.  and  released 
January  12.  1995. 

The  complete  text  of  the  Notice  of 
Proposed  Rule  Making  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW.. 
Washington.  DC.  and  al-so  may  be 
purcha.sed  from  the  Commi-ssion's 
duplicating  contractor.  International 
Transcription  Service.  2100  M  Street. 
NW.,  Washington,  DC  20036.  (202)  857- 
3800. 

Synopsis  of  Notice  of  Proposed  Rule 
Making 

1.  The  Commission  initiates  this 
proceeding  to  explore  ways  to  provide 
minorities  and  women  with  greater 
opportunities  to  enter  the  mass  media 
industry,  specifically  including  the 
broadcast,  cable,  wireless  cable  and  low 
power  television  services.  Its  purpose  in 
doing  so  is  to  further  the  core 
Commission  goal  of  maximizing  the 
diversity  of  points  of  view  available  to 
the  public  over  the  mass  media,  and  to 
provide  incentives  %r  increased 
economic  opportunity. 

2.  While  the  Commission's  existing 
minority  ownership  incentives 
(including  the  tax  certificate  and 
distress  sale  policies  and  the  minority 
ownership  rules)  have  facilitated  the 
acquisition  of  broadcast  and  cable 
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properties  bwiminorities.  the  overall 
reprosenlati(in  of  minorities  among 
l»raadcast  station  or  cable  owners 
remains  for  below  their  presence  in  the 
national  population  and  the  civilian 
labor  force.  Vt'omen  have  likewise 
traditionally  been  underrepresenled 
among  mass  ttiedia  owners. 

3.  The  Conjnussion  requests  that 
( oinmenters  U-ovide  current  data 
rt^f^arding  feniale  ownership  of  mass 
media  facililijw;.  The  Commission 
invites  commianters  to  discuss  whether 
i>  It  is  ultimaWy  established  that 
women  are  uijitlfrrepresented.  each  of 
the  initintivejipropo.spd  below  to 
promote  nnn4rity  ownership  should 
also  be  appiield  to  women.  The 
Cnmmi.ssion  notes  that,  in  the  past. 
teniale  ownenwere  eli};ible  for  a 
prt  furence  in  ;pmparative  broadcast 
hearings,  but  ijliat  policv  was 
invalidated  byj  the  U.S.Court  of  Appeals 
fcr  the  Di.stric^  of  Columbia  in 
lampn-cht  v.  j-TCC,  958  F.2d  382  (DC 
Cir.  1992).  Laibprecht  found  that  the 
Commission  h\ui  failed  to  show  a  nexus 
between  wonitin's  ownership  of 
hroadca.st  sfafiUs  and  diversity  of 
pri>gramming.  [the  Commission  a.sks 
commtuitLTs  tO]  specifically  address  the 
extent  (o  whic^  female  ownership 
contributes  to  ^iiversity  of  progranuning 
distributed  by  |he  mass  media  and  to 
|)rovidi!  evideiiie. 

4.  As  an  alteijnative  legal  justification 
lor  providing  ii^(  entives  for  greater 
ownership  of  njass  media  facilities  by 
both  miiinritiesiand  women,  apart  from 
diversity  of  prota-amming.  the 
Commission  solicits  comment  on 
whether  it  should  instead  rely  on  an 
economic  rationale.  This  concept  was 
espoused  by  Copgress  in  1993  when  it 
adopted  .Secliori  :<09(j)  of  the 
Communicationi.s  Act.  47  U.S.C.  §  309(i) 
in  which  Congress  specifically 
recognized  that  ft  is  consistent  with  the 
public  interest  tp  adopt  competitive 
bidding  procedures  that  promote 
economic  opportunity  for  a  wide  variety 
of  applicants,  int.iuding  minorities  and" 
women.  The  Conimission  seeks 
comment  on  economic  disadvantages 
faced  by  minorities  and  women. 

5.  The  Notice  proposes  specific 
mechanisms  inteinded  to  increase 
minority  and  female  ownership  of  mass 
media  facilities,  and  particularly  seeks 
to  increase  those jgroups'  access  to 
capital.  The  suggt^tions  presented  in 
the  Notice  are  not  intended  to  be 
«'xhaustive;  the  Commi.ssion  encourages 
commenters  to  propose  other  ways  to 
advance  minority  and  female  ownership 
ofma.ss  media  outlets. 
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Incubator  Programs 

6.  First,  the  Commission  discusses 
ways  to  refine  the  Commission's 
previous  proposal  to  create  an 
"incubator"  program  whereby  exi.stini' 
mass  media  entities  would  be 
encouraged,  through  ownership-based 
incentives,  to  assist  new  entrants  to  the 
communications  industry.  In  return  for 
providing  certain  types  of  assistance  to 
a  minority  or  female  entrepreneur 
seeking  to  acquire  a  mass  media  facility 
the  incubating  entity  would  be 
permitted  to  exceed  the  otherwise 
applicable  ownership  limits. 

7.  The  Commission  .seeks  comment  on 
the  .structure  of  an  acceptable  incubator 
progra.m.  The  Commission  propo.ses  that 
an  acceptable  incubator  program  must 
include,  at  a  minimum,  three  elements- 
(1)  substantial  financial  assistance  {e  o 
direct  equity  participation,  loan 
guarantees  or  long-term  low  interest 
loans  at,  for  example,  one-half  the 
market  rate):  (2)  operational  assistance 
(such  as  technical  advice  or  a.ssistance 
with  station  operations  and 
management):  and  (3)  training  p.-ograms 
for  new  broadcasters  and/or  station 
personnel. 

8.  The  Commission  also  asks 
commenters  to  discu.ss  at  what  point  the 
incubating  owner  should  be  permitted 
to  acquire  additional  facilities.  For 
example,  .should  the  Commission  adopt 
a  one-year  waiting  period  i.e..  an 
inc:ubator  program  must  have  been  in 
place  for  one  year  before  the  incubating 
entity  may  purcha.se  additional 
facilities?  In  the  alternative,  given  that 
the  purpose  of  an  incubator  program  is 
to  enable  the  incubated  entity  to 
purchase  a  facility,  the  incubating  entity 
could  be  permitted  to  acquire  an 
additional  facility  as  soon  as  the 
incubated  f.K.ility  is  purchased  and 
operational,  subject  to  a  one-year 
holding  requirement  on  the  part  of  the 
incubated  owner. 

9.  In  addition,  the  Commission  .seeks 
comment  on  how  many  mass  media 
properties  a  group  owner  partii;ipating 
Ml  such  a  program  should  be  permitted 
to  acquire  above  the  applicable 
ownership  limit.  Should  a  TV  licen.see 
for  example,  be  allowed  to  acquire  one 
additional  TV  station  for  every  two  TV- 
stations  it  incubatesrFurther.'fhe 
Commission  proposes  to  require  that  th« 
additional  facilities  acquired  by  the 
incubating  owner  are  of  comparable 
value  to  the  incubated  .station.  It  would 
not  permit,  for  e.xample.  an  owner 
incubating  an  FM  radio  station  to 
acquire  an  additional  VHP  TV  station  It 
also  proposes  that  the  facility  acquired 
by  tlie  incubating  entity  must  be  within 
five  markets  above  the  incubated 


faci  ity's  market  rank,  or  must  be  in  a 
market  ranked  below  the  incubated  I 

facility's  market.  A  parallel  formulation 
would  aI.so  be  needed  in  the  cable 
television  context  so  that  the  additional 
tacilities  or  "households"  passed  in 
excess  of  what  is  ordinarily  permitted      ' 
tiy  the  rules  has  comparable  size  or 
value  in  relationship  to  the  incubated 
tacility.  The  Commission  also  asks 
vvhether  broadcasters  participating  in 
the  incubator  program  should  be 
allowed  to  e.xceed  both  the  national  and 
local  multiple  ownership  limits. 
Attribution  Rules 

10.  Next,  the  Commission  .seeks 
comment  on  whether  and  how  to 
modify  its  ownership  attribution  rules 
to  increase  investment  in  minority  and 
temale-controlled  properties  and  "further 
to  benefit  minority  and  female  owners 
The  Commission's  broadcast  attribution 
rules,  set  forth  in  the  notes  to  47  CFR 
73.3555.  are  used  to  determine  whether 
particular  media  holdings  will  be 
considered  ownership  interests  for 
purpo.ses  of  applying  the  Commission's 
multiple  owTiership  rules.  Parallel 
provisions  appear  in  the  cable  television 
rules.  47  CFR  76.501.  In  general,  any 
interest  that  represents  five  pf-rcent  or 
more  of  the  outstanding  voting  sto<:k  of 
a  company  is  an  attributable  ownership 
interest  and  thus  is  counted  in 
determining  compliance  with  the 
multiple  ownership  limits. 

11.  The  Commission  suggests  that  one 
ot  tfie  options  made  available  to 
"designated  entities  "  bidding  for  PCS 
licenses  could  be  adapted  as  follows-  If 
a  minority  or  female  individual  or  entity 
orgroupofindividuals  or  entities  holds 
more  than  50  percent  of  the  voting  stock 
of  a  corporate  broadcast  licensee  or 
other  mass  media  entity,  with  ,.!  I^ast  15 
percent  of  the  company's  equiiv.  then 
no  other  interests  in  that  entity  will  be 
ajtributable.  The  Commission  asks 
whether  the  rule  should  apply  loyally  as 
vyell  as  nationally,  and.  if  so,  "whether 
the  rule  should  be  limited  to  large 
markets  with  a  specified  number  of 
outlets  and  independent  voices 

12.  The  afwjve  rule,  as  proposed, 
would  permit  an  investor  to  hold  49  9 
pen:ent  of  the  voting  stock  in  an 
unlimited  number  of  minority  or 
female-controlled  entities.  The 
Commission  .seeks  comment  on  whetnei 
to  adopt  a  numerical  limit  on  tiie 
number  of  interests  in  minority  or 
female-controlled  .stations  that"  would 
under  this  exception,  be  considered  not 
attributable  to  the  inve.stor. 

13.  Further,  this  proposed  rule  would 
require  that  the  minority  or  female 
owner  or  owners  actually  control  the 
lic«ns€^<.  The  Commission  questions 
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how  control  should  be  determined.  The 
Commission  proposes  to  require,  as  a 
safeguard  against  misuse,  that  each 
licensee  wishing  to  qualify  for  the 
benefits  of  the  rule  certify  on  its 
application  for  transfer,  assignment  or 
renewal  that  investors  taking  advantage 
of  this  exception  (i.e.,  non-minority  or 
male  investors  holding  shares  above  the 
applicable  attribution  benchmark  who 
seek  to  have  their  interests  deemed  non- 
attributable)  do  not  exercise  control  over 
the  day-to-day  operations  of  the 
broadcast  station. 

Tax  Certificates 

14.  The  Commission  next  explores 
ways  to  expand  its  existing  tax 
certificate  policy  to  encourage  entities  to 
sell  their  mass  media  holdings  to 
minorities  and  women,  and  to  make  it 
easier  for  minority  and  female  operators 
to  upgrade  their  facilities. 

15.  Exercising  the  authority  conferred 
upon  it  by  Section  1071  of  the  Internal 
Revenue  Code.  26  U.S.C.  1071.  the 
Commi.ssion  has,  since  1978,  issued' tax 
certificates  to  promote  minority 
ownership  of  broadcast  stations.  Under 
the  current  policy,  tax  certificates  are 
available  to  (1)  individuals  and  entities 
that  sell  a  broadcast  station  or  cable 
system  to  a  minority-controlled 
purchaser  and  (2)  equity  holders  in  a 
minority-controlled  broadcasting  or 
cable  entity  upon  the  sale  of  their 
equity,  provided  that  their  interest 
a.ssisted  in  financing  the  acquisition  of 
a  broadcast  or  cable  property  or  was 
purchased  within  the  first  year  after 
broadcast  license  issuance,  thus 
contributing  to  the  stabilization  of  the 
entity's  capital  base. 

16  A  tax  certificate  enables  the  seller 
to  defer  for  two  years  the  gain  realized 
by  (1)  treating  it  as  an  involuntary 
conversion,  under  26  U.S.C.  1033.  with 
the  recognition  of  gain  avoided  by  the 
acquisition  of  qualified  replacement 
property;  or  (2)  electing  to  reduce  the 
basis  of  certain  depreciable  property, 
under  26  U.S.C.  1071,  or  both. 

17.  Over  the  past  several  years,  a 
number  of  parties  have  suggested  that 
the  policy  could  be  of  even  greater 
benefit  to  minority  owners  if  the 
Commission  and  the  Internal  Revenue 
Ser\ice  set  up  a  working  group  to 
change  certain  IRS  rules  regarding  tax 
certificates.  They  proposed,  for 
example,  that  the  Commission  ask  the 
IRS  to  revise  its  1966  ruling  that 
requires  a  holder  of  a  tax  certificate  to 
reinvest  the  proceeds  of  a  sale  in  a 
corporation  that  directly  operates  a 
communications  business,  as  opposed 
to  a  holding  company.  They  also 
proposed  that  the  Commission  ask  the 
IRS  to  revisit  revenue  rulings  holding 


that  the  purchase  of  interests  in  a 
partnership  does  not  qualify  as 
replacement  property.  In  addition,  they 
urge  the  Commission  to  ask  the  IRS  to 
increase  the  deferred  period  from  two 
years  to  at  least  four  years.  Another 
suggestion  that  has  come  up  in  informal 
discussion  with  minority  mass  media 
operators  in  that  the  Commission  seek 
to  expand  the  definition  of  suitable 
reinvestment  property  for  a  mass  media 
seller  to  include  any  communications 
business.  The  Commission  seeks 
comment  on  these  proposals  and  invite 
commenters  to  suggest  other  ways  the 
tax  certificate  policy  could  be  used  to 
further  the  goals  set  out  in  the  Notice. 

18.  Further,  the  Commission  notes 
that  it  has  been  suggested  that  the  tax 
certificate  policy  be  extended  to 
investors  that  provide  start-up  capital 
for  minority-controlled  cable 
programmers,  and  seeks  comment  on 
this  proposal.  The  Commission  also  asks 
whether  it  should  grant  tax  certificates 
to  minority  MMDS  operators  or 
minority  video  programmers.  The 
Commission  also  raises  the  issue  of 
making  a  tax  certificate  available  to  a 
minority  operator  that  sells  its  facility  to 
a  non-minority  buyer  if  the  minority 
seller  uses  the  proceeds  to  invest  in  a 
controlling  interest  in  a  more  valuable 
mass  media  property.  In  addition, 
commenters  are  requested  to  discuss 
how  the  tax  certificate  policy  could  be 
modified  to  increase  female  ownership 
of  mass  media  facilities. 

Other  Mechanisms 

19.  The  Commission  discusses  other 
ideas  that  might  also  contribute  to 
greater  minority  and  female  ownership 
of  mass  media  facilities,  including  (1) 
proposing  legislation  regarding  an 
investment  tax  credit  for  investors  in 
minority-controlled  communications 
corporations;  (2)  streamlining  certain 
aspects  of  its  broadcast  application 
procedures  for  applicants  funded  by 
Specialized  Small  Business  Investment 
Companies  (SSBICs);  and  (3)  adopting  a 
local  radio  ownership  cap  that  would 
permit  a  minority-controlled  entity  to 
own  up  to  three  AM  stations  of  any  type 
and  up  to  three  Class  A  FM  stations  in 
markets  with  at  least  15  stations,  subject 
to  a  combined  audience  share  limitation 
of  30  percent.  The  Commission  seeks 
comment  on  these  proposals,  and 
specifically  asks  whether  it  should 
adopt  a  national  ownership  cap  for 
women  similar  to  its  national  TV  and 
radio  ownership  caps  for  minority,  or 
any  other  parallel  proposal. 

Data  Collection 

20.  Finally,  the  Commission  seeks 
comment  on  whether  to  revise  its 


Annual  Ownership  Report  form,  FCC 
Form  323,  to  include  a  section  requiring 
owners  to  identify  their  race  or  ethnicity 
and  their  gender.  The  Commission  also 
asks  commenters  to  submit  relevant  data 
regarding  any  apparent  impact  th-at 
increased  consolidation  of  facilities 
resulting  from  relaxation  of  the  multiple 
ownership  rules  has  had  on  minority 
and  female  owners,  including  the 
impact  of  local  marketing  agreements 
(LMAs)  between  stations. 

21.  £x  Parte  Rules — Non-Festricted 
Proceeding.  This  is  a  non-restricted 
notice  and  comment  rulemaking 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  that  they  are 
disclosed  as  provided  in  the 
Commission's  Rules.  See  47  CFR  1.1202 
1.1203,  1.1206. 

22.  Comment  Information.  Pursuant 
to  applicable  procedures  set  forth  in 
Sections  1.415  and  1.419  of  the 
Commission's  Rules,  interested  parties 
may  file  comments  on  or  before  April 
17,  1995,  and  reply  comments  on  or 
before  May  17,  1995.  All  relevant  and 
timely  comments  will  be  considered  by 
the  Commission  before  final  action  is 
taken  in  this  proceeding.  To  file 
formally  in  this  proceeding,  participants 
must  file  an  original  and  four  copies  of 
all  comments,  reply  comments  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the-FCC  Reference 
Center  (Room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street  NVV.,  Washington.  DC  20554. 

23.  Initial  Regulatory  Flexibility 
Analysis. 

I.  Reason  for  the  Action 

This  proceeding  was  initiated  to 
explore  ways  to  increase  minority  and 
female  ownership  of  broadcasting 
facilities. 

II.  Objective  of  This  Action 

The  actions  proposed  in  the  Notice 
are  intended  to  facilitate  minority  and 
female  entry  into  mass  media  services, 
and  are  particularly  aimed  at  increasing 
those  groups'  access  to  capital. 

III.  Legal  Basis 

Authority  for  the  actions  proposed  in 
this  Notice  may  be  found  in  sections  4 
and  303  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154,  303. 
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IV.  Reporting.  Recordkeeping  and 
Other  Compliance  Requirements 
InhjTpnt  in  the  Proposed  Rule 

Tlu'  Notice  fniek<i  comment  as  to 
whether  to  adld  to  the  Commission's 
annual  ownership  report  form  a  section 
in  which  own«rs  would  disclose  their 
j^cnder  and  their  race  or  ethnicity. 

V.  Federal  Rules  Which  Overlap, 
Uuplicatfi  or  Contlict  With  the  Proposed 
Rule 

NoiH'. 

VI.  Uescriptioln,  Potential  Impact  and 
Number  of  Small  Entities  Involved 

Approximatjflly  11.000  existing 
television  and  radio  broadca.sters. 
approximately  11.000  cable  television 
operators  and  mpproximately  150  .MMDS 


operators  of  all  sizes  may  be  affected  by 
the  proposals  contained  in  this  decision. 

VH.  Any  SignificanI  Alternatives 
Minimizing  the  Impact  on  Small 
Entities  and  Consistent  With  Ihe  Stated 
Objectives 

The  proposals  contained  in  this 
Notice  do  not  impose  additional 
burdens  on  small  entities. 

As  required  by  section  603  of  the 
Regulatory  Flexibility  Act.  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  Ihe  expected  impact  on  small  entities 
of  the  proposals  suggested  in  this 
document.  Written  public  comments  are 
njquested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
.same  filing  deadlines  as  comments  on 
the  rest  of  the  Notice,  but  thev  must 


have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
Regulatory  Flexibility  Analysis.  The 
Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rule  Making, 
including  the  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  tlie  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act  (Puh.  L.  No.  96-354,  94 
Stat.  1164.  5  U.S.C.  Section  601  et  sea. 
(1981)).  ^ 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Ft'drral  C>)mniunicutions  Qmimission. 

William  F.  Caton, 

AitingSticretan: 

jFK  Doc  95-2420  Filed  l-.ll-y.i:  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  docunnents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Lower  Little  Tallapoosa  River 
Watershed,  Carroll.  Haralson,  and 
Heard;  Counties,  Georgia 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  ((7  CFR  Part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
revised  Lower  Little  Tallapoosa  River 
Watershed  Plan  in  Carroll.  Haralson, 
and  Heard  Counties,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT:  Earl 
Cosby,  State  Conservationist.  Natural 
Resources  Conservation  Service,  Federal 
Building,  Box  13,  355  East  Hancock 
Avenue,  Athens,  Georgia  30601; 
telephone:  706-546-2116. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action,  developed  by 
the  Natural  Resources  Consenation 
Service,  indicates  that  the  project  will 
not  cause  significant  local,  regional,  or 
national  impacts  on  the  environment. 

As  a  result  of  these  findings,  Earl 
Cosby,  State  Conservationist,  has 
determined  that  the  preparation  and 
review  of  an  environmental  impact 
statement  are  not  needed  for  this 
Project. 

The  project  purpose  is  watershed 
protection  for  improvement  of  water 
quality  and  includes  reduction  of 
agricultural  animal  waste  related 
pollution.  The  planned  improvements 


include  cost  sharing  and  technical 
assistance  to: 

Develop  and  install  approximately  97 
animal  waste  management  systems 
covering  20,800  acres  of  pastureland 
and  adjoining  stream  baivks.  Systems 
will  include  all  or  parts  of  the  following: 
fencing,  cross  fencing  with  gates, 
alternative  livestock  water  supply  with 
piping  and  troughs,  stream  crossings, 
filter  strips,  and  heavy  use  protection 
areas,  solid  waste  stack  facilities  and 
dead  bird  composters  on  55  beef,  15 
poultry  and  27  beef-poultry  operations 
to  control  and  utilize  manure. 

Conservation  management  with 
nutrient  and  grazing  land  management 
practices  will  be  used  when  applying 
animal  waste. 

The  Notice  of  a  Finding  of  No 
SigniHcant  Impact  (FONSl)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Earl  Cosby. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Dated:  February  23, 1995. 
(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 
Earl  Cosby, 
State  Conservationist. 
IFR  Doc.  95-2378  Filed  1-31-95;  8;45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  941257-4357] 

RIN  0693-ZA03 

Fire  Research  Grants  Program- 
Availability  of  Funds 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice. 


SUMMARY:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  that  the 
Fire  Research  Program,  National 
Institute  of  Standards  and  Technology 
(NIST),  is  continuing  its  Fire  Research 
Grants  Program.  Previous  notices  of  this 
research  grant  program  were  published 
in  the  Federal  Register  on  February  20, 

1991  (46  FR  13250.  November  19,  1984 
(49  FR  45636),  May  6, 1986  (51  FR 
16730),  June  5,  1987  (52  FR  21342)  June 
6, 1988  (53  FR  20675),  May  31,  1989  (54 
FR  23243),  July  23, 1990  (FR  90-17041). 
May  7,  1991  (FR  91-10717),  April  22, 

1992  (FR  57-14695),  March  17.  1993 
(FR  DoC.  93-6157),  May  11, 1994  (FR 
DoC  94-11351),  and  FR  58-14379. 
DATES:  Applications  will  be  received 
through  September  30, 1995. 
ADDRESSES:  Applicants  must  submit  one 
signed  original  plus  two  (2)  copies  of 
the  proposal  along  with  Standard  Form 
424  (Rev.  4/92)  and  other  required 
forms,  as  referenced  under  the 
provisions  of  0MB  Circular  A-110  to: 
Building  and  Fire  Research  Laboratory. 
Attention:  Sonya  Cherry,  Building  226, 
Room  B206,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  Maryland  20899-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  concerning  the 
NIST  Fire  Research  Grants  Program 
should  be  directed  to  Sonya  Cherry  at 
(301)  975-6854.  Administrative 
questions  concerning  the  NIST  Fire 
Research  Grants  Program  may  be 
directed  to  the  Grants  Office  at  (301) 
975-6329.  Written  inquiries  should  be 
forwarded  to  the  following  address: 
Grants  Office,  Acquisition  and  * 
Assistance  Division,  Building  301 . 
Room  B129,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg.  MD  20899-0001. 

SUPPLEMENTARY  INFORMATION: 

Catalog  of  Federal  Domestic 
Assistance  Name  and  Number: 
Measurement  and  Engineering  Research 
and  Standards;  11.609. 

Authority:  As  authorized  by  Section  16  of 
the  Act  of  March  3. 1901,  as  amended  (15 
U.S.C.  278f).  the  NIST  Building  and  Fire 
Research  Laboratory  conducts  directly  and 
through  grants  and  cooperative  agreements,  a 
basic  and  applied  fire  research  grants 
program.  This  program  has  been  in  existence 
for  several  years  at  approximately  SI. 5 
million  per  fiscal  year.  No  increase  in  funds 
has  taken  place.  The  Fire  Research  Grants 
Program  is  limited  to  innovative  ideas  whirh 


are  generated  by  the  proposal  writer  on  what 
research  to  be  performed  and  how.  All 
proposals  submitted  must  be  in  accordance 
with  the  programs  and  objectives  listed 
belowr.  Grants  awarded  under  the  Fire 
Research  Grants  Program  will  generally 
provide  financial  assistance  to  a  recipient 
without  substantial  NIST  involvement  in  the 
projects.  Cooperative  Agreements  awarded 
for  Fire  Research  Grants  Program  projects 
will  generally  involve  a  close  working 
relationship  between  a  group  of  NIST  experts 
and  the  recipient. 
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Program  Description 

A.  Fire  Modeling  and  Applications: 
Performs  research,  develops,  and 
demonstrates  the  application  of 
analytical  models  for  the  quantitative 
prediction  of  the  consequences  of  fires 
and  the  means  to  assess  the  accuracy  of 
those  models.  This  includes:  Developing 
methods  to  assess  fire  hazard  and  risk; 
creating  advanced,  usable  models  for 
the  calculation  of  the  effluent  from* 
building  fires;  modeling  the  ignition  and 
burning  of  furniture,  contents,  and 
building  elements  such  as  walls; 
developing  methods  of  evaluating  and 
predicting  the  performance  of  building 
safety  design  features;  developing  a  «> 
protocol  for  determining  the  accuracy  of 
algorithms  and  comprehensive  models; 
and  development  data  bases  to  facilitate 
use  of  fire  models. 

b.  Large  Fire  Research:  Performs 
research  on  and  develops  techniques  to 
measure,  predict  the  behavior  of,  and 
mitigate  large  fire  events.  This  includes: 
Understanding  the  mechanisms  of  large 
fires  that  control  the  gas  phase 
combustion,  burning  rate,  thermal  and 
chemical  emissions,  transport  processes; 
developing  techniques  for  computer 
simulation;  developing  field 
measurement  techniques  to  assess  the 
near  and  far  field  impact  of  large  fires 
and  their  plumes;  performing  research 
on  the  use  of  combustion  for 
environmental  cleanup;  predicting  the 
performance  and  environmental  impact 
of  fire  protection  measures  and  fire 
fighting  systems  and  techniques; 
developing  and  operating  the  Fire 
Research  Grants  Program  large  scale 
experiment  facility. 

c.  Smoke  Dynamics  Research: 
Produces  scientifically  sound 
principles,  metrology,  data,  and 
predictive  methods  for  the  formation/ 
evolution  of  smoke  components  in 
names  for  use  in  understanding  and 
predicting  general  fire  phenomena.  This 
includes:  Research  on  the  effects  of 
within-flame  and  post-flame  fluid 
mechanics  on  the  formation  and 
emission  of  smoke,  including 
particulates,  aerosols,  and  combustion 
gases;  understanding  the  mechanistic 
pathway  for  soot  fi-om  chemical 


inception  to  post-flame  agglomerates; 
developing  calculation  methods  for  the 
prediction  of  the  yields  of  CO  (and 
eventually  other  toxicant)  as  a  fimction 
of  fuel  type,  availability  of  air,  and  fire 
scale. 

d.  Materials  Fire  Research:  Performs 
research  to  understand  fundamentally 
the  mechanisms  that  control  the 
ignition,  flame  spread,  and  burning  rate 
of  materials  and  the  chemical  and 
physical  characteristics  that  affect  these 
aspects  of  flammability;  develops 
methods  of  measuring  and  predicting 
the  response  of  a  material  to  a  fire.  This 
includes:  Characterizing  the  burning 
rates  of  charring  and  non-charring 
polymers  and  composites;  delineating 
and  modeling  the  enthalpy  and  mass 
transfer  mechanisms  of  materials 
combustion;  and  developing 
computational  molecular  dynamics  and 
other  mechanistic  approaches  to 
understand  the  relationships  between 
polymer  structure  and  flammability. 

e.  Fire  Sensing  and  Extinguishment: 
Develops  understanding,  metrology,  and 
predictive  methods  to  enable  high- 
performance  fire  sensing  and 
extinguishment  systems;  devises  new 
approaches  to  minimizing  the  impact  of 
unwanted  fires  and  the  suppression 
process.  This  includes:  Research  for  the 
identification  and  in-situ  measurements 
of  the  symptoms  of  pending  and  nascent 
fires  or  explosions,  and  the 
consequences  of  suppression;  devising 
or  adapting  monitors  for  these  variables 
and  creating  the  intelligence  for  timely 
interpretation  of  the  data;  determining 
mechanisms  for  deflagration  and 
detonation  suppression  by  advanced 
agents  and  principles  for  their  optimal 
use;  modeling  the  extinguishment 
process;  and  developing  performance 
measures  for  the  effectiveness  of 
suppression  system  design. 

Award  Period:  Proposals  will  be 
considered  for  research  projects  from 
one  to  three  years.  When  a  proposal  for 
a  multi-year  award  is  approved,  funding 
will  be  provided  for  only  the  first  year 
of  the  program.  There  is  no  definite 
commitment  to  hind  fiiture  years  of  the 
project.  The  work  performed  during  the 
year  being  funded  must  represent  solid 
accomplishments  if  prospective  funding 
is  not  made  available  to  the  applicant. 

Matching  Requirements:  The  Fire 
Research  Grants  Program  does  not 
involve  the  payment  of  any  matching 
funds  and  does  not  directly  affect  any 
state  or  local  government. 

Eligibility:  Academic  institutions, 
non-Federal  agencies,  and  independent 
and  industrial  laboratories  are  eligible  to 
apply. 

Proposal  Review  Process:  All 
proposals  are  assigned  to  the 


appropriate  group  leader  of  the  five 
programs  listed  above  for  review, 
including  external  peer  review,  and 
recommendations  on  funding.  Both 
technical  value  of  the  proposal  and  the 
relationship  of  the  work  proposed  to  the 
needs  of  the  specific  program  are  taken 
into  consideration  in  the  group  leader's 
recommendation  to  the  Deputy  Director. 
Applicants  should  allow  up  to  60  days 
processing  time.  Proposals  are  evaluated 
for  technical  merit  bv  at  least  three 
professionals  from  NIST,  the  Building 
and  Fire  Research  Laboratory,  or 
technical  experts  ft-om  other  interested 
government  agencies;  and  experts  ft-om 
the  fire  research  community  at  large 
Evaluation  Criteria: 

a.  Rationality:  0-20. 

b.  Qualification  of  Technical 
Personnel:  0-20. 

c.  Resources  Availability:  0-20. 

d.  Technical  Merit  of  Contribution-  0- 
40. 

Selection  Procedure:  The  results  of 
the  evaluations  are  transmitted  to  the 
group  leader  of  the  appropriate  research 
unit  in  the  Building  and  Fire  Research 
Laboratory  who  prepares  an  analysis  of 
comments  and  makes  a 
recommendation.  The  Building  and  Fire 
Research  Laboratory  will  also  consider 
compatibility  with  programmatic  goals 
and  financial  feasibility. 

Paperwork  Reduction  Act:  The 
Standard  Forms  424,  424A,  424B,  and 
LLL  mentioned  in  this  notice  are  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  and  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  Control  Numbers 
0348-0043. 0348-0044.  0348-0040.  and 
0348-0046. 

Application  Kit:  An  application  kit. 
contain-ing  all  required  application 
forms  and  certifications  is  available  by 
calling  Sonya  Cherry,  NIST  Fire 
Research  Grants  Program  (301)  975- 
6854.  An  application  kit  includes  the 
following: 

SF-424  (Rev  4/92)— Application  for 

Federal  Assistance 
SF-424A  (Rev  4/92)— Budget 

Information— Non-Construction 
Programs 

SF-424B  (Rev  4/92)— Assurances— Non- 
Construction  Programs 

CD-511  (7/91)-Certification  Regarding 
Debarment,  suspension,  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying 

CD-512  (7/91)— Certification  Regarding 
Debarment,  Suspension, 
Ineligibility  and  Voluntary 
Exclusions— Lower  Tier  Covered 
Transactions  and  Lobbying 

SF-LLL— Disclosure  of  Lob1)\ing 
Activities 
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SF-LLL-A — Disclosure  of  Lobbying 
**  Activities  Continuation  Sheet 

Additional  Requirements 

Past  Performance:  Unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
fonsidered  for  funding. 

Preaward  Activities:  Applicants  that 
incur  any  costs  prior  to  an  award  being 
made  do  so  solely  at  their  own  risk  of 
not  being  reimbursed  by  the 
Government.  Applicants  are  also  hereby 
notified  that  notwithstanding  any  verbal 
assurance  that  they  may  have  received, 
there  is  no  obligation  on  the  part  of  DoC 
to  cover  preaward  costs. 

Primary  Application  Certification:  All 
primary'  applicants  must  submit  a 
completed  Form  a>-511.  "Certification 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying,"  and  the  following 
explanations  are  hereby  provided: 

1.  Nonprocurement  Deoarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  Fart  26.  Section  105) 
are  subject  to  15  CFR  Fart  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
appUes; 

2.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  Part  26.  Section  605) 
are  subject  to  15  CFR  Part  26.  Subpart 
F,  "Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

3.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  Part  28.  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
5150,000.  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater,  and 

4.  Anti-Lobbying  Disclosure.  Any 
applicant  that  has  been  paid  or  will  pay 
for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities,"  as  required  vuider 
15  CFR  Part  28.  Appendix  B. 

5.  Lower  Tier  Certifications. 
Recipients  shall  require  applicants/ 
bidders  for  subgrants.  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  aivard 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certification  Regarding 
Debarment.  Suspension.  Ineligibility 


and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form.  SF-LLL. 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  NIST.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  NIST  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Name  Check  Reviews:  All  for-profit 
and  nonprofit  applicants  will  be  subject 
to  a  name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing,  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

False  Statements:  Applicants  are 
reminded  that  a  false  statement  on  an 
application  is  groimds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Delinquent  Federal  Debts:  No  awards 
of  Federal  funds  shall  be  made  to  an 
applicant  who  has  an  outstanding 
delinouent  Federal  debt  until  either: 

1.  Tne  delinquent  account  is  paid  in 
full; 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received  or; 

3.  Other  arrangements  satisfactory  to 
DoC  are  made. 

No  Obligation  For  Future  Funding:  If 
an  application  is  accepted  for  funding, 
DoC  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award, 
increased  fimding,  or  extending  the 
period  of  performance  is  at  the  total 
discretion  of  NIST. 

Federal  Policies  and  Procedures: 
Recipients  and  subrecipients  under  the 
Fire  Research  Grants  Program  are 
subject  to  all  Federal  laws  and  Federal 
and  Departmental  policies.  r'\c;ulations, 
and  procedures  applicable  io  Federal 
financial  assistance  awards.  The  Fire 
Research  Grants  Program  does  not 
directly  affect  any  stale  or  local 
government.  Applications  under  this 
program  are  not  subject  to  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs." 

Purchase  of  American-Made 
Equipment  and  Products — Applicants 
are  hereby  notified  that  they  are 
encouraged,  to  the  greatest  extent 
practicable,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 


set  forth  in  the  resolution  contained  in 
Public  Law  103-317,  Sections  607  (a) 
and  (b). 

Indirect  Costs:  The  total  dollar 
amount  of  the  indirect  costs  proposed  in 
an  application  under  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
Federal  agency  prior  to  the  proposed 
effective  date  of  the  award  or  100 
percent  of  the  total  proposed  direct 
costs  dollar  amount  in  the  application, 
whichever  is  less. 

Executive  Order  12866:  This  funding 
notice  has  been  determined  to  be  "not 
significant"  for  purposes  of  E.O.  12866. 

Dated:  January  26,  1995. 
Samuel  Kramer, 
Associate  Director. 
IFR  Doc.  95-2370  Filed  1-31-95;  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Levels  for  Certain 
Cotton,  Wool  and  Man-Made  Fit>er 
Textile  Products  Produced  or 
Manufactured  in  the  United  Mexican 
States 

January  27,  1995. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

levels  under  the  North  America  Free 

Trade  Agreement. 

EFFECTIVE  DATE:  February  3, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  levels,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6711.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  1 1651  of  Man  h 
3,  1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amj^nded  (7 
D.S.C.  1854) 

In  order  to  implement  Annex  300-B 
of  the  North  America  Free  Trade 
Agreement  (NAFTA),  restrictions  and 
consultation  levels  for  certain  cotton, 
wool  and  man-made  fiber  textile 
products  from  Mexico  are  being 
established  for  the  period  beginning  on 
January  1.  1995  and  extending  through 
Decembers!,  1995. 


These  restrictions  and  consultation 
levels  do  not  apply  to  NAFTA 
originating  goods,  as  defined  in  Annex 
300-B.  Chapter  4  and  Annex  401  of  the 
agreement.  In  addition,  restrictions  and 
consultation  levels  do  not  apply  to 
textile  and  apparel  goods  that  are 
assembled  in  Mexico  from  fabrics 
wholly  formed  and  cut  in  the  United 
States  and  exported  from  and  re- 
imported  into  the  United  States  under 
U.S.  tariff  item  9802.00.90.  Restrictions 
and  consultation  levels  will  also  not 
apply  to  textile  and  apparel  goods 
which  are  exported  from  the  United 
States  and  subsequently  re-imported 
after  repairs  or  alterations  and  entered 
under  Harmonized  Tariff  Schedule 
(HTS)  number  9802.00.40  or  9802.00  50 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  implement 
levels  for  the  1995  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  65531. 
published  on  December  20.  1994). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  a  are  not  designed  to  implement  all 
of  the  provisions  of  NAFTA,  but  are 
designed  to  assist  only  in  the 

implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes.        |  j 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements  1 1 

January  27,  1995.    |  ' 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington  DC 
20229. 

Dear  Commissioner:  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956 
as  amended  (7  U.S.C.  1854).  and  the 
provisions  of  Executive  Order  11651  of 
.March  3. 1972,  as  amended;  and  pursuant  to 
the  North  America  Free  Trade  Agreement 
(NAFTA)  between  the  Governments  of  the 
United  States,  the  United  Mexican  States  and 
Canada,  you  are  directed  to  prohibit,  effective 
on  February  3, 1995,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool 
and  man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Mexico  and  exported  durino 
the  twelve-month  period  beginning  on  " 

Januar>'  1, 1995  and  extending  through 
December  31. 1995,  in  excess  of  the  following 
levels:  ° 
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Category 


313 
314 
315 
317 


338.'339;63a'639 
340/640 

347/348/647/648 

410 

433  .'.'".' 

443 

611  ' 


Twelve-month  level 


633 
643 


16,854.000  square  me- 
ters. 

6,966,904  square  me- 
ters. 

6.966,904  square  me- 
ters. 

8,427,000  square  me- 
ters. 

650,000  dozen. 

128,822  dozen. 

650,000  dozen. 

397.160  square  meters. 

11,000  dozen. 

156,000  numbers. 

1,267,710  square  me- 
ters. 

10,000  dozen. 

155,556  numbers. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

New  York  Cotton  Exchange:  Proposed 
Anrjendments  Relating  to  Permissible 
Compression,  Bale  Weight,  and 
Numliers  of  Bales  In  a  Delivery  Unit  for 
the  Cotton  No.  2  Futures  Contract 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  proposed  contract  rule 
change. 


Imports  charged  to  these  categorv  levels  for 
the  period  January  1. 1994  through  December 
31,  1994  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  levels  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  levels  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  Annex  300-B  of  the  NAFTA 

The  foregoing  levels  do  not  apply  to 
NAFTA  originating  goods,  as  defined  in 
Annex  30O-B,  Chapter  4  and  Annex  401  of 
the  agreement.  In  addition,  restrictions  and 
consultation  levels  do  not  apply  to  textile 
and  apparel  goods  that  are  assembled  in 
Mexico  from  fabrics  wholly  formed  and  cut 
in  the  United  States  and  exported  from  and 
re-imported  info  the  United  States  under  U  S 
tariff  item  9802.00.90.  Restrictions  and 
consultation  levels  will  also  not  apply  to 
textile  and  apparel  goods  which  are  exported 
from  the  United  States  and  subsequently  re- 
imported  after  repairs  or  alterations  and 
entered  under  Harmonized  Tariff  Schedule 
(HTS)  number  9802.00.40  or  9802.00.50. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Text  He  Agreements. 
IFR  Doc.  95-2486  Filed  1-31-95:  8:45  am) 
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Category 


219 


Twelve-month  level 


9.438,000  square  me- 
ters. 


SUMMARY:  The  New  York  Cotton 
Exchange  ("NYCE")  has  submitted 
proposed  amendments  to  its  cotton  No. 
2  futures  contract  that  will:  (l)  Provide 
that  only  cotton  bales  that  have  been  gin 
universal  density  (GUD)  compressed 
may  be  delivered  on  the  futures 
contract;  (2)  narrow  the  weight  range  for 
deliverable  individual  bales  of  cotton  to 
400  to  650  pounds  from  the  existing 
range  of  325  to  675  pounds;  and  (3) 
specify  that  the  total  number  of  bales  in 
a  delivery  unit  may  not  be  fewer  than 
92  or  greater  than  108.  In  accordance 
with  Section  5a(a)(12)  of  the  Commodity 
Exchange  Act  and  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96.  the  Acting  Director 
of  the  Division  of  Economic  Analysis 
("Division")  of  the  Commodity  Futures 
Trading  Commission  ("Commission") 
has  determined,  on  behalf  of  the 
Commission,  that  pubfication  of  the 
proposed  amendments  is  in  the  public 
interest  and  will  assist  the  Commission 
m  considering  the  views  of  interested 
persons. 

DATES:  Comments  must  be  received  on 
or  before  March  3.  1995. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb.  Secretary,  Commodity       • 
Futures  Trading  Commission.  2033  K       ' 
Street  NW.  Washington,  D.C.  20.i81. 
Reference  should  be  made  to  the 
proposed  amendments  relating  to    . 
permissible  compression,  bale  weight, 
and  numbers  of  bales  in  a  delivery  unit 
for  the  cotton  No.  2  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  V.  Linse.  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission.  2033  K  Street  NW 
Washington,  D.C.  20581 ,  telephone 
(202) 254-7303. 

SUPPLEMENTARY  INFORMATION:  The 
existing  terms  of  Section  6.03  of  the 
NYCE  By-Laws  describe  the  tvpes  of 
compressed  bales  that  may  be 
deliverable  on  the  futures  contract. 
Section  6.03{o)  currentlv  specifies  that 
deliverable  cotton  bales'mav  be 
standard  compressed,  universal 
compressed,  or  GUD  compressed.  Bates 
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of  cotton  which  have  been  compressed 
to  high  density  are  not  deliverable  on 
the  contract.  The  existing  terms  of 
Sec;tion  5.06(c)  of  the  By-laws  specify 
that  deliverable  cotton  bales  must  weigh 
no  less  than  325  pounds  or  no  more 
than  675  pounds. 

Under  the  proposed  amendments, 
Section  6.03(o]  will  be  modified  to 
specify  that  GUD  compressed  bales  shall 
be  the  only  bales  permitted  for  deliver}', 
thereby  eliminating  the  delivery  of 
cotton  bales  that  have  been  standard 
compressed  or  universal  compressed. 
The  proposed  amendments  also  will 
revise  Section  5.06(c)  of  the  By-laws  to 
the  extent  that  the  deliverable  weight 
range  for  individual  bales  will  be 
reduced  to  400  to  650  pounds  from  the 
existing  range  of  325  to  675  pounds.  In 
addition,  the  proposed  amendments 
will  establish  a  new  requirement  that 
the  number  of  bales  in  a  delivery  unit 
be  no  less  than  92  or  more  than  108. ' 

The  Exchange  intends  to  implement 
the  proposed  amendments  for  all  newly 
certificated  cotton  on  and  after  Augu.st 
1,1995. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission.  2033  K 
Street  NW,  Washington,  D.C.  20581. 
Copies  of  the  amended  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  telephone  at  (202) 
254-6314. 

The  materials  submitted  by  the  NYCE 
in  support  of  the  proposed  amendments 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  C.F.R.  Part 
145  (1987)).  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI, 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  C.F.R.  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW, 


'  Further,  the  proposed  ainendments  will  delete 
an  existing  provision  of  the  Exchange's  rules  which 
requires  that  the  party  submitting  cotton  for 
inspection  and  certification  furnish  a  statement  that 
specifies  the  manner  in  which  the  cotton  has  been 
compressed.  The  propoMd  amendments  also  will 
delete  the  contract's  existing  specifications  that  the 
deliverer  must  pay  to  the  receiver  the  prevailing 
penalty  charges  assessed  by  the  delivery  warehouse 
for  any  cotton  which  such  warehouse  has  not 
compre.ssed  and  that  no  penalties  will  be  allowed 
unless  the  penalties  due  are  stamped  on  the 
warehouse  receipt  at  the  time  it  is  issued. 


Washington,  D.C.  20581  by  the  specified 
date. 

Issued  in  Washington,  D.(;  i)n  laniiarv  26. 
1995. 

Blake  Imel, 

Acting  Director,  Division  of  Economic 
Analysis. 

|FR  Doc.  95-2425  Filod  l-.n-95:  8:45  am) 

BILUNG  CODE  USI-Ot-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Senior  Executive  Service;  Performance 
Review  Board;  Membership 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice  of  names  of  members. 

SUMMARY:  This  notice  lists  the 
individuals  who  have  been  appointed  to 
the  Commission's  Senior  Executive 
Service  Performance  Review  Board. 
EFFECTIVE  DATE:  February  1,  1995. 
ADDRESSES:  Consumer  Product  Safety 
Commission,  Office  of  the  Set:retary, 
Washington,  DC  20207. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  F.  Rosenthal,  Office  of  the 
General  Counsel,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207-001,  telephone  (301)  504-980. 

Members  of  the  Performance  Review 
Board  are  listed  below: 

Mary  Sheila  Gall 

Bertratn  Robert  Qittino 

Ronald  L.  Medford 

Warren  J.  Prunella 

Thomas  W.  Murr.  [r. 

Alfred  L.  Roma 

Eric  A.  Rubel 

David  Schmeltzer  (altemati;) 

Dotiglas  L.  Noble  (alternate) 

Andrew  G.  lUsamer  (alternate) 

Robert  D.  Verhalen  (alternate) 

•Mtemate  members  may  be  designated 
by  the  Chairman  or  the  Chairman's 
designee  to  serve  in  the  place  of  regular 
members  who  are  unable  to  serve  for 
any  reason. 

Dated;  January  26.  1995. 
Sadye  E.  Dunn, 

Secretary,  Consumer  ProHuct  Safety 
Commission. 

|FR  Doc.  95-2490  Filed  1-31-95;  8;45  ami 

BILUNG  CODE  &3S5-01-F 


DEPARTMENT  OF  DEFENSE 

Department  Of  The  Army 

Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
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(P.L  92-463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee;  Army  Science  Board 
(ASB). 

Date  of  Meeting;  16  &  17  February  1995. 

Time  of  Meeting;  0800-1700, 16  Febnwry 
1 995 .  0800-1 200,  1 7  February  1 995. 

Place;  Pentagon — Washington,  IXl 

Agenda;  The  Army  Science  fioard's  Kick- 
Off  Meeting  for  the  ASB  1995  Summer  Study 
on  "The  Transition  of  Technology  from  the 
Technology  Base  to  the  Customer"  will  hold 
8  meeting  of  the  panel  members.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  Section  552b{c)  of  title  5, 
Ij.S.C.  specifically  subparagraph  (1)  thereof, 
and  Title  5,  IJ.S.C..  Appendix  2,  subsection 
10(d).  The  classified  and  unclassified  matt»Ts 
to  be  discussed  are  so  inextricably 
intertxvined  so  as  to  preclude  opening  any 
portion  of  the  meeting.  The  A.SB 
Administrative  Officer,  Sally  Warner,  may  !)♦» 
contacted  for  further  information  at  (703) 
695-0781. 

Sally  A,  Warner, 

Administrator  Officer,  Army  Science  Board. 
IFR  Doc.  95-2.377  Filed  1-31-95;  8.45  ami 

BILLING  CODE  3710-08-M 


DEPARTMENT  OF  ENERGY 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 


[Docket  No.  ER95-423-O00,  et  al.] 

El  Paso  Electric  Company,  et  al. 
Electric  Rate  and  Corporate  Regulation 
Filings 

lanuan,-  24.  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  El  Paso  Electric  Company 

(Docket  No.  ER95-423-0OOI 

Take  notice  that  on  January  13,  1995, 
El  Paso  Electric  Company  ("EPE"), 
tendered  for  filing  the  "Long  Term  Firm 
Transmission  Service  Agreement" 
between  EPE  and  Plains  Electric 
Generation  and  Transmission 
Cooperative,  Inc.  ("Plains"),  which 
agreement  provides  the  terms  and 
conditions  under  which  EPE  will 
provide  Plains  with  firm  transmission 
service.  EPE  also  requests  waiver  of  the 
120-day  filing  and  posting  requirement 
of  §  35.3(b)  of  the  Commission's 
regulations,  18  CFR  35.3(b)  (1994),  to 
permit  the  Agreement  to  become 
effective  on  the  earlier  of  the  in-service 
date  of  a  pha,se  shifting  transformer  EPE 
is  planning  to  install  at  its  Arroyo 
substation,  or  November  1,  1995. 

Copies  of  the  filing  were  served  upon 
applicable  state  public  service 
commissions. 


Comment  date:  February  7, 1095,  in 
accordance  witii  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Pacific  Gas  and  Electric  Company 

IDorkei  .No.  ER95^24-000| 

Take  notice  tl^at  on  Januarj- 13.  1995 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  the  Electric 
Clearinghouse.  Inc.— PGiE  Power 
Enabling  Agreement  between  Electric 
Clearinghouse,  Inc.  (ECI)  and  PG&E.  The 
Enabling  Agreement  documents  terms 
and  conditions  fbr  the  purchase,  sale  or 
exchange  of  ecoiomy  energy  and 
surplus  capacity  which  the  Parties  agree 
to  make  available  to  one  another  at 
defined  control  4rea  border 
interconnection  points. 

Copies  of  this  filing  have  been  served 
upon  ECI  and  the  California  Public 
Utilities  Commission. 

Comment  c/a/e.  February  7,  1995.  in 
accordance  with  |Standard' Paragraph  E 
at  the  end  of  thisiootice. 

3.  Wisconsin  Public  Service 
Corporation 

IDockel  .No.  ER95-425-OOOI 

Take  notice  that  on  January  13.  1995. 
Wisconsin  Public  Service  Corporation 
tendered  for  filing  an  executed  service 
agreement  with  Citizens  Lehman  Power 
Sales,  under  its  CS-1  Coordination 
Sales  Tariff. 

Comment  rfafe;  February  7,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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4.  lowa-lllinois  Gas  and  Electric 
Company 

I  Docket  No.  ER95-4J26-O00) 

Take  notice  that  on  January  13.  1995. 
Fovva-Illinois  Gas  and  Electric  (Iowa- 
Illinois),  206  East  Second  Street.  P.O. 
Box  4350,  Davenport,  Iowa  52808. 
tendered  for  filing  pursuant  to  §  35.12  of 
the  Regulations  under  the  Federal 
Power  Act  four  initial  rate  schedules 
each  consisting  of  a  Transmission 
Service  Agreement  dated  as  of 
December  16.  1994  between  lovva- 
Fllinois  and  each  of  the  folIowi«g  power 
marketers.  I  j 

AES  Power.  Inc.  (AES) 
Citizens  Lehman  Power  Sales  (Citizens) 
Heartland  Energy  Services,  Inc.  (Heartland) 
Rainbow  Energy  Marketing  Corporation 
(Rainbow)  ' 

Iowa-Illinois  states  that  the  terms  and 
conditions  of  each  of  these  Agreements 
are  identical  in  all  respects  to  its 
Transmission  Service  Agreement  with 
Enron  Power  Marketing,  Inc.  (Enron) 
submitted  for  filing  on  December  23. 
1994  in  Docket  No.  ER95-334-000. 
Iowa-Illinois  further  states  that  under 
each  of  these  Agreements  it  will  provide 


non-firm  transmission  service  to  the 
power  marketers  on  a  monthly,  weekly, 
daily  or  hourly  basis  to  transmit  power" 
and  associated  energy  ft-om  certain 
defined  points  to  other  defined  points 
on  Iowa-Illinois'  interconnected  electric 
system.  Service  will  be  provided  upon 
request  by  the  power  marketer  on  an  as 
available  basis  as  determined  by  Iowa- 
Illinois. 

Iowa-Illinois  requests  a  waiver  of  the 
Commission  s  60-day  notice 
requirement  in  order  to  permit  these 
Agreements  to  become  effective  on  or 
before  February  13.  1995. 

Copies  of  the  filing  were  served  upon 
the  Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission.  AES.  Citizens 
Heartland  and  Rainbow. 

Comment  date:  February  7.  1995,  in 
accordance  with  Standard' Paragraph  E 
at  the  end  of  this  notice. 

5.  Arizona  Public  Senice  Company 

(Docket  No.  ER95-427-0001 

Take  notice  that  on  January  13.  1995, 
Arizona  Public  Ser\'ice  Company  (APSJ. 
tendered  for  filing  proposed  Power 
Service  Agreement  (Service  Agreement) 
between  APS  and  Citizens  Utilities 
Company  (CiUzens).  The  Service 
Agreement,  includes  Service  Schedule 
A,  B  and  C  which  address  wholesale 
power,  supplemental  capacity  and 
energy,  and  supplemental  peaking 
energy  respectively. 

This  Service  Agreement  completely 
restructures  existing  arrangements  with 
Citizens  imder  other  existing 
agreements  and  it  is  intended  to 
supersede  and  cancel  the  e.xisting:  (a) 
Wholesale  Power  Agreement,  (b) 
Supplement  No.  1— Supplemental 
Peaking  Energy  Schedule  to  the 
Wholesale  Power  Agreement,  (c) 
Supplemeiital  Capacity  Sales 
Agreement,  and  (d)  Capacity  Sale 
Agreement. 

The  Parties  request  an  effective  date 
of  March  1,  1995  and  therefore  request 
a  waiver  of  the  Commission's  Notice 
Requirements  18  CFR  35.3  in 
accordance  with  §35.11. 

A  copy  of  this  filing  has  been  served 
on  Citizens  and  the  Arizona  Corporation 
Commission. 

Comment  date:  February  7.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tbis  notice. 


authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations.  TEMC  is  a 
subsidiary  of  Tennessee  Gas  Pipeline 
Company. 

Comment  date:  February  7. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Atlantic  City  Electric  Company 

I  Docket  No.  ER95-429-OO01 

Take  notice  that  on  January  13.  1995, 
Atlantic  City  Electric  Company  (ACE). ' 
tendered  for  filing  an  Agreement  for 
Short-Term  Energy  Transactions 
between  ACE  and  Electric 
Clearinghouse.  Inc.  ACE  requests  that 
the  Agreement  be  accepted  to  become 
effective  January-  16,  1995. 

Copies  of  the  filing  were  served  on  the 
New  Jersey  Board  of  Regulatory 
Commissioners. 

Comment  date:  February  7.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Phibro  Division  of  Salomon  Inc. 

(Docket  No.  ER95-»3D-Ot(0| 

Take  notice  that  on  January'  13.  1995. 
Phibro  Division  of  Salomon  inc. 
(Phibro).  tendered  for  filing  pursuant  to 
Rules  205  and  207  of  the  Commission's 
Rules  of  Practice  and  Procedure.  18  CFR 
385.205.  207.  its  Rate  Schedule  No.  1.  to 
be  effective  60  days  from  and  after 
Jajiuary  13,  1995, 'and  a  petition  for 
waivers  of  and  blanket  approvals  under 
various  regulations  of  the  Commission, 
and  clarification  of  jurisdiction  under 
§  201  of  the  Federal  Power  Act. 

Phibro  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer.  Phibro 's  marketing  activities 
will  include  purchasing  capacity, 
energy  and/or  transmission  servif:es 
from  electric  utilities,  qualifyino 
facilities  and  independent  puwe'r 
producers,  and  reselling  such  power  to 
other  purchasers.  Phibro  proposes  to 
charge  market-based  rates  mutually 
agreed  upon  by  the  parties. 

Comment  date:  February  7.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


6.  Tenneco  Energy  Marketing 

IDocket  No.  ER95-J28-O001 

Take  notice  that  on  Januarj'  13.  1995. 
Tenneco  Enei^  Marketing  Company 
(TEMC),  petitioned  the  Commission  for 
acceptance  of  TEMC's  Rate  Schedule 
FERC  No.  1;  the  granting  of  certain 
blanket  approvals,  including  the 


9.  Illinois  Power  Company 

[Docket  .No.  ER95-131-0001 

Take  notice  that  on  Januar\'  17.  1995. 
Illinois  Power  Company  (Illinois), 
tendered  for  filing  an  Interchange 
Agreement  between  Illinois  and  Citizens 
Lehman  Power  Sales  (CLPSales).  Illinois 
states  that  the  purpose  of  this  agreement 
is  to  provide  for  the  buying  and  selling 
of  capacity  and  energy  between  Illinois 
and  CLPSales. 

Comment  date:  Februar>'  7.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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10.  Bangor  Hydro-Electric  Company 

(Docket  No.  ER95-432-0001 

Take  notice  that  on  January  17, 1995, 
Bangor  Hydro-Electric  Company 
(Bangor),  tendered  for  filing  Rate 
Schedule  No.  FERC  No.  27  (Fifteenth 
Revision)  for  full  requirements  service 
to  Swans  Island  Electric  Cooperative, 
Inc. 

Comment  date:  February  7, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Florida  Power  &  Light  Company 

(Docket  No.  ER95-436-0001 

Take  notice  that  on  January  17,  1995, 
Florida  Power  &  Light  Company  (FPL), 
filed  the  Contract  for  Purchases  and 
Sales  of  Power  and  Energy  Between  FPL 
and  City  of  Lakeland.  FPL  requests  an 
effective  date  of  March  17,  1995. 

Comment  date:  February  7,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Municipal  Energy  Agency  of 
Nebraska  v.  Nebraska  Public  Power 
District  and  Tri-State  Generation 
Transmission  Association,  Inc. 

[Docket  No.  TX95-3-0001 

Take  notice  that  on  January  19,  1995, 
the  Municipal  Energy  Agency  of 
Nebraska,  (MEAN)  521  S.  14th  Street, 
P.O.  Box  95124,  Lincobi,  Nebraska 
88509,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
requesting  that  the  Commission  order 
Nebraska  Public  Power  District  and  Tri- 
State  Generation  &  Transmission 
Association,  Inc.  to  provide 
transmission  services  pursuant  to 
Section  211  of  the  Federal  Power  Act. 

MEAN  seeks  the  provision  by  NPPD 
and  Tri-State  of  joint  (1)  firm  network 
service;  (2)  supplemental  firm  service; 
and  (3)  supplemental  non-firm  service. 
The  services  are  to  begin  immediately 
upon  the  entrance  of  a  Commission 
order  directing  their  provision,  and  are 
to  be  available  on  a  long-term  basis 
(although  no  precise  termination  date 
was  specified).  MEAN  has  requested:  (1) 
joint  firm  network  service  sufficient  to 
meet  the  present  and  future  loads  of 
MEAN'S  Requirements  Participants  in 
NPPD's  control  area;  (2)  at  least  20  M\V 
of  joint  supplemental  firm  service  and 
the  opportunity  to  request  additional 
service;  and  (3)  joint  supplemental  non- 
firm  service  on  an  as-available  basis. 
Ancillary  services  were  also  requested. 

Comment  date:  February  22,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 


motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-2422  Filed  1-31-95;  8:45  ami 
BILUNQ  COOE  e717-«1-P 


[Docket  No.  ER94-1 488-000,  et  al.] 

Excel  Energy  Services,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

January  25,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Excel  Energy  Services 

[Docket  No.  ER94-1488-0001 

Excel  Energy  Services,  Inc.  of  37543 
E.  Greenwood,  Northville.  Michigan, 
48167  on  January  12,  1995,  filed  a 
notice  of  succession  in  which  it  states 
that  on  January  3,  1995  it  "adopts, 
ratifies  and  makes  its  own,  in  every 
respect  all  applicable  rate  schedules  ' 
and  supplements  thereto,  listed  below, 
heretofore  filed  with  the  Federal  Energy 
Regulatory  Commission  by  Continental 
Energy  Services,  Inc.,  effective  January 
13,  1995." 

2.  Midwest  Power  Systems  Inc. 

[Docket  No.  ER95-226-000] 

Take  notice  that  on  January  19,  1995, 
Midwest  Power  Systems  Inc.  (MPSI), 
tendered  for  filing  Amendment  No.  1  to 
ER95-226-000.  Amendment  No.  1 
includes  a  Facilities  Agreement  (1988 
Agreement)  dated  July  6,  1988,  between 
Iowa  Public  Service  company  (n/k/a 
MPSI)  and  the  City  of  Estherville,  Iowa. 
The  1988  Agreement  provides  for  the 
maintenance  and  ownership  of 
transmission  and  substation  facilities  for 
the  purpose  of  serving  Esther\'ille  with 
full  requirements  wholesale  service. 

The  1988  Agreement  is  being 
superseded  by  a  Facilities  Agreement 


'  Rate  Schedule  No.  1 


(1994  Agreement)  dated  September  1, 
1994. 

MPSI  requests  a  waiver  so  that  the 
Agreements  may  be  effective  June  1 , 
1988. 

MPSI  states  that  copies  of  this  filing 
were  served  on  Estherville,  Com  Belt 
Power  Cooperative  and  the  Iowa 
Utilities  Board. 

Comment  date:  February  8,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PacifiCorp 

[Docket  No.  ER95-3 15-000] 

Take  notice  that  on  January  19,  1995, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations,  an 
amendment  to  its  filing  in  this  docket. 

Copies  of  this  filing  were  supplied  to 
Bonneville,  the  Washington  Utilities 
and  Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  date:  February  8,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  England  Power  Company 

[Docket  No.  ER95-411-000] 

Take  notice  that  on  January  10,  1995, 
New  England  Power  Company,  tendered 
for  filing  a  revised  Service  Agreement 
between  New  England  Power  Company 
and  Commonwealth  Electric  Company 
for  transmission  service  under  NEP's 
FERC  Electric  Tariff,  Original  Volume 
No.  3. 

Comment  date:  February  8, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  El  Paso  Electric  Company 

[Docket  No.  ER95^22-000| 

Take  notice  that  on  January  12,  1995, 
El  Paso  Electric  Company  tendered  for 
filing  (a)  an  Interchange  agreement 
between  El  Paso  and  Utah  Associated 
Municipal  Power  Systems  and  (b)  a 
Certificate  of  Concurrence  by  Utah 
Associated  Municipal  Power  Systems. 
The  interchange  agreement  includes 
service  ^hedules  A  and  B  which 
provide  for  economy  energy  interchange 
and  emergency  assistance  transactions 
between  El  Paso  and  Utah  Associated. 

Comment  date:  February  8,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Curtis/Palmer  Hydroelectric 
Company,  L.P. 

[Docket  No.  ER95-433-0001 

Take  notice  that  on  January  17,  1995. 
Curtis/Palmer  Hydroelectric  Company, 
L.P.  (Curtis/Palmer),  tendered  for  filing 
pursuant  to  §  35.13  of  the  Regulations  d' 
the  Federal  Energy  Regulatory 


6079 


Commission.  18  CFR  35.13  (1994).  an 
amendment  to  Rate  Schedule  FERC  No 
1  pursuant  to  which  CurUs/Palmer  sells 
power  and  energy  to  Niagara  Mohawk 
Power  Corporation  (Niagara  Mohawk). 
The  amendment  has  been  mutually 
agreed  upon  by  Curtis/Palmer  and 
Niagara  Mohawk.  Curtis/Palmer 
requests  continuation  of  the  currently 
applicable  waivers  of  the  Commission's 
RegulaHons  with  respect  to  the  filing  of 
cost  support  information  and  of  all  or  a 
portion  of  the  Commission's  accounting, 
reporting,  securities,  property  transfer 
mteriocking  director  and  annual  charee 
regulations.  Curtis/Palmer  requests  that 
the  filing  be  allowed  to  become  effective 
January  6.  1995. 

Comment  date:  Febniarv  8,  1995.  in 
accordance  with  Standard  Paragraph  E 
nt  the  end  of  this  notice. 

7.  Tucson  Electric  Power  Company 

[Docket  No.  ER9!>--134-000j 

Take  notice  that  on  January  17,  1995. 
Tucson  Electric  Power  Company 
(Tucson),  tendered  for  filing  a  1996 
Firm  Capacity  and  Energy  Sale 
Agreement,  dated  December  20, 1994 
(the  Agreement)  between  Tucson  and 
Texas-New  Mexico  Power  Company 
(TNP).  The  Agreement  provides  for  the 
sale  by  Tucson  to  TNP  of  30  MW  of  firm 
capacity  and  energy  for  a  one-year  term 
begmning  January  1.  1996.  Tucson 
requests  an  effective  date  of  Januarv  1 
1996.  -     ' 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  bv  this 
proceeding. 

Comment  date:  February  8,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  PacifiCoq) 

[Docket  No.  ER95-439-OO0I 

Take  notice  that  on  January  17.  1995 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations 
Revision  No.  20  to  Exhibit  A  and  B 
Contract  No.  14-06-400-2437,  Contract 
for  Interconnection  and  Transmission 
Service,  between  PacifiCorp  and 
Western  Area  Power  Administration 
(Western),  PacifiCorp  Rate  Schedule 
FERC  No.  45. 

Exhibit  A  specifies  the  projected 
maximum  integrated  demand  in 
kilowatts  which  PacifiCorp  desires  to 
have  transmitted  to  its  respective  points 
of  delivery  by  Western.  Exhibit  B 
specifies  the  projected  maximum 
integrated  demand  in  kilowatts  which 
Western  desires  to  have  transmitted  to 
Its  respective  points  of  delivery  bv 
PacifiCorp. 

PacifiCorp  requests  an  effective  date 
of  January  1.  1995.  be  assigned  to 
Revi.sion  No.  20  to  Exhibit  A  and  B.  this 
date  being  consistent  with  the  effective 
date  of  the  revisions. 

Copies  of  this  filing  were  supplied  to 
Western  and  the  Wyoming  Public 
Service  Commission. 

Comment  date:  Februarv  8. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Wisconsin  Electric  Power  Company 


8.  Rochester  Gas  and  Electric 
Corporation  j . 

[Docket  No.  ER95-435-OOOI 

Take  notice  that  on  January  17,  1995 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  tendered  for  filing  a  Service 
Agreement  for  acceptance  by  the 
Federal  Energy  Regulatory  Commission 
(Commission)  between  RG&E  and 
Northeast  Utilities  Service  Company. 
The  terms  and  conditions  of  service 
under  this  Agreement  are  made 
pursuant  to  RG&E's  FERC  Electric  Rate 
Schedule,  Original  Volume  1  (Power 
Sales  Tariff)  accepted  by  the 
Commission  in  Docket  No.  ER94-1279. 
RG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  February  8,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


[Docket  No.  ER95-»40-000l 

Take  notice  that  on  January  17.  1995 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  between 
itself  and  Illinois  Power  Company  (IP). 
The  Electric  Service  Agreement 
provides  for  service  under  Wisconsin 
Electric's  Coordination  Sales  Tariff. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  fi-om  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  IP,  the  Public  Service 
Commission  of  Wisconsin,  and  the 
Michigan  Public  Service  Commission. 
Comment  date:  February  8.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Oklahoma  Gas  and  Electric 
Company 

(Docket  No.  ER95-441-0OO| 

Take  notice  that  on  January  17. 1995. 
Oklahoma  Gas  and  Electric  Company 
(OG&E).  tendered  for  filing  a  proposed 
Letter  of  Agreement  with  AES  Power. 
Inc.  (AESPI)  for  the  sale  of  capacity  and 
energy. 

Copies  of  this  filing  have  been  sent  to 
AESPI.  the  Oklahoma  Corporation 
Commission,  and  the  Arkansas  Public 
Service  Commission. 


Comment  date:  February  8. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Yale  University 

[Docket  No.  QF94-1 1 2-000] 

On  January  18. 1995.  Yale  University 
(Applicant),  tendered  for  filing  an 
amendment  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  amendment  provides  additional 
information  pertaining  primarily  to  the 
technical  data  and  the  ownership 
structure  of  the  cogeneration  facility. 

Comment  date.- February  17,  1995.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  CashdJ. 
Secretary. 
[FR  Doc.  95-2423  Filed  1-31-95;  8:45  am] 
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[Docket  No.  CP94-1 30-001.  et  at.] 

Northern  Natural  Gas  Company,  et  al 
Natural  Gas  Certificate  Filings 

January  25. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northers  Natural  Gas  Company 

[Docket  No.  CP94-130-00]  | 

Take  notice  that  on  January- 18.  1995. 
Northern  Natural  Gas  Company 
(Northern),  llii  South  103rd  Street. 
Omaha.  Nebraska  68124,  filed  in  Docket 
No.  CP94-130-001.  an  amendment  to  its 
application  filed  in  Docket  No.  CP94- 
130-000  on  December  13, 1993, 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  and  Part  157  of  the 
Commission's  Regulations  (18  CFR 
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157.7  and  157.18).  Northerns 
amendment  reflects  a  change  in  the 
parties  involved  in  the  purchase  and 
sale  of  Northern's  Montana  facilities  and 
requests  abandonment  of  services 
rendered  by  Northern  through  the 
Montana  facilities,  all  as  more  fully  set 
forth  in  the  amendment  which  is  on  Ble 
with  the  Commission  and  open  to 
public  inspection. 

Northern  originally  proposed  to 
abandon  its  Montana  facilities  by  sale  to 
NGC  Energy  Resources,  Limited 
Partnership  (NGC  Energy);  however,  the 
Asset  Purchase  Agreement  between 
Northern  and  NGC  Energy  has  been 
terminated.  On  December  16, 1994, 
Northern  states  that  it  entered  into  an 
Asset  Purchase  Agreement  with  UMC 
Petroleum  Corporation  (UMC)  providing 
for  the  sale  and  purchase  of  the 
Montana  facilities  by  UMC  or  its 
designee.  Northern  states  that  the 
amendment  includes  the  same  facilities 
as  the  original  application. 

Comment  date:  February  16, 1995,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

2.  Northwest  Pipeline  Corporation 

[Docket  No.  CP95-165-0001 

Take  notice  that  on  January  19. 1995, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP95-1 65-000  an  application  pursuant 
to  sections  7(c)  and  7(b)  of  the  Natural 
Gas  Act  for  authorization  to  construct 
and  operate  certain  replacement  natural 
gas  facilities  and  for  authorization  to 
abandon  and  remove  the  facilities  being 
replaced,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  construct  and 
operate  approximately  0.2  mile  of  new 
26-inch  replacement  pipeline,  partially 
outside  of  Northwest's  existing  right-of- 
way,  and  abandon  and  remove 
approximately  0.2  mile  of  existing  26- 
inch  deteriorated  pipeline  on 
Northwest's  Ignacio  to  Sumas  mainline 
in  the  Philadelphia  Creek  area  of  Rio 
Blanco  County,  Colorado. 

Northwest  states  that  the  installation 
of  replacement  pipeline  and  the  removal 
and  abandonment  of  the  existing  line  is 
necessary  to  insure  the  integrity  of  its 
mainline  transmission  system. 

Northwest  states  that  the  proposed 
pipeline  replacement  will  not  result  in 
an  increase  in  the  capacity  of  its 
mainline. 

Northwest  estimates  the  total  costs  to 
construct  the  proposed  pipeline  and 
remove  and  abandon  the  existing 


pipeline  segment  at  approximately 
$311,700. 

Comment  date:  February  25, 1995,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Sea  Robin  Pipeline  Company 

IDocket  No  CP95-1 68-000) 

Take  notice  that  on  January  20. 1995. 
Sea  Robin  Pipeline  Company  (Sea 
Robin),  P.O.  Box  2563,  Birmingham. 
Alabama  35202-2563,  filed  a  petition 
for  a  declaratory  order  in  Docket  No. 
CP95-168-000,  requesting  that  the 
Commission  declare  that  its  facilities  are 
gathering  facilities  not  subject  to  the 
Conunission  jiunsdiction  under  Section 
1(b)  of  the  Natural  Gas  Act.  all  as  more 
fully  set  forth  in  the  petition  which  is 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Sea  Robin  states  that  it  is  an  offshore 
pipeline  company  which  gathers  natural 
gas  and  condensate  from  numerous 
production  fields,  offshore  Louisiana, 
including  the  East  Cameron,  West 
Cameron,  Eugene  Island,  Ship  Shoal. 
South  Marsh  Island  and  Vermilon 
Areas.  Sea  Robin  states  that  its  system 
consists  of  a  438  mile  network  of 
pipelines  in  the  form  of  an  inverted  "Y" 
which  range  from  4  inches  to  36  inches 
in  diameter.  Sea  Robin  states  that  its 
system  extends  from  East  Cameron 
Block  335  and  Ship  Shoal  Block  222  at 
the  end  points  of  the  "Y"  and 
terminates  onshore  in  Vermilion  Parish. 
Louisiana,  near  Erath,  Louisiana,  where 
the  gas  is  processed  and  delivered  to 
four  interstate  and  one  intrastate 
transmission  companies. 

In  the  petition,  Sea  Robin  requests 
that  the  Commission  issue  a  declaratory 
order  ruling  that  its  facilities  are  exempt 
from  all  Commission  jurisdiction  under 
section  1(b)  of  the  Natural  Gas  Act  based 
on  the  primary  function  test  set  forth  in 
Farmland  Industries,  Inc.,  23  FERC 
1 61,063  (1983).  Sea  Robin  states  that 
the  characteristics  of  its  system  and  its 
business  purpose  in  gathering 
unprocessed  gas  supplies  offshore  meet 
the  requirements  of  the  primary 
function  test  enumerated  in  applicable 
Commission  precedent.  Upon  such 
ruling.  Sea  Robin  also  requests  that  the 
Commission  rescind  the  certificate  of 
public  convenience  and  necessity 
issued  to  Sea  Robin  in  Docket  No. 
CP69-48  and  all  other  certificate 
authorizations  and  rate  schedules 
associated  with  its  jurisdictional 
operations. 

Comment  date:  February  16, 1995,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 


4.  Columbia  Gas  Transmission 
Corporation 

[Docket  No.  CP95-1 70-0001 

Take  notice  that  on  January  20.  1995, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue. 
S.E..  Charleston.  West  Virginia  25314- 
1599.  filed  in  Docket  No.  CP95-1 70-000 
an  abbreviated  application  pursuant  to 
Sections  7(c)  and  7(b)  of  the  Natural  Gas 
Act  (NGA)  for  authorization  to  construct 
and  operate  certain  natural  gas  facilities 
and  for  permission  and  approval  to 
abandon  the  facilities  being  replaced,  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Columbia  requests  NGA  Section  7{c) 
authorization  for  the  construction  and 
operation  of  approximately  6.8  miles  of 
30-inch  pipeline  and  Section  7(b) 
authorization  for  the  replacement  of  two 
existing  segments  of  20-inch  looped 
pipelines,  designated  as  Lines  X52-M1 
and  X52-Ml-Loop,  each  of  which  is 
approximately  6.8  miles  in  length  and 
located  in  Kanawha  County.  West 
Virginia. 

Columbia  does  not  request 
authorization  for  any  new  or  additional 
service.  Columbia  states  that  the 
segments  of  pipeline  to  be  replaced  have 
become  physically  deteriorated  to  the 
extent  that  the  replacement  is  deemed 
advisable.  The  estimated  cost  of  the 
proposed  construction  is  $9,156,000. 

Comment  date:  February  16.  1995.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Columbia  Gas  Transmission 
Corporation 

IDocket  No.  CP95-171-000| 

Take  notice  that  on  January  20.  1995, 
Columbia  Gas  Transmission  Corporation 
(Columbia).  1700  MacCorkle  Avenue. 
S.E..  Charleston.  West  Virginia  25314. 
filed  in  Docket  No.  CP95-171-000  a 
request  pursuant  to  §§157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.211)  for 
authorization  to  construct  and  operate  a 
new  delivery  point  in  Mason  County. 
Kentucky  under  Columbia's  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  construct  and 
operate  a  new  delivery  point  in  Mason 
County.  Kentucky  for  firm 
transportation  service  to  Columbia  Gas 
of  Kentucky.  Inc.  Columbia  states  that 
there  will  be  no  impact  on  Columbia's 


existing  peak  day  obligations  to  its  other 
customers. 

Comment  date:  March  13.  1995  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  tnake  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission 
Washington.  D.C.  20426.  a  motion  to 
inter\'ene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
^fs  Act  (18  CFR  157.10).  All  protests 
tiled  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestanfs  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  mstant  notice  by  the  Commission, 
tile  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to    • 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor 
the  proposed  activity  shall  be  deemed' to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
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protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
u  i!  u  ^  ^  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell 
Secretary: 

IFR  Doc.  95-2424  Filed  1-31-95:  8:45  am) 
BILUNG  CO0€  671 7-01 -P 

[Docket  No.  CP95-1 62-000] 

Havre  Pipeline  Company,  LLC- 
Renotice  of  Petition  For  Declaratorv 
Order  ' 


the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  partv 
in  any  hearing  therein  must  file  a 
motion  to  inter\'ene  in  accordance  with 
the  Commission's  Rules. 
Lois  D.  Cashell. 
Secretary: 

(PR  Doc.  95-2393  Filed  1-31-95;  8:45  am| 
BILLING  CODE  6717-01-M 


Ianuar>-  26.  1993. 

Take  notice  that  on  January  25,  1995 
Havre  Pipeline  Company.  LLC  (Havre) 
410  17th  Street.  Suite  1400.  Denver 
Colorado  80802.  refiled  a  petition  for  a 
declaratory  order  exempting  facilities  to 
be  purchased  from  Northern  Natural  Gas 
Company  (Northern)  from  Commission 
regulation  under  the  Natural  Gas  Act 
and  for  a  determination  that  Havre  will 
be  an  intrastate  pipeline  within  the 
meamng  of  Section  2(16)  of  the  Natural 
Gas  Policy  Act.  to  reflect  corrections  in 
the  onginal  petition,  all  as  more  frilly 
set  forth  in  the  refiled  petition  which  is 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically.  Havre  states  that  it  had 
committed  to  make  a  filing  with  the 
Commission  no  later  than  January  18 
1995.  Havre  did  make  its  filing  on  this 
date.  However.  Havre  was  not  formally 
organized  until  January  17. 1995  and  ' 
according  to  Havre,  changes  in  its 
membership  structure  occurred 
immediately  following  the  January  18 
1995  filing.  In  addition.  Havre  has 
identified  "certain  inadvertent 
typographical  and  textual  errors"  in  the 
original  filing  due  to  the  time 
constraints  involved  in  finalizing  the 
purchase  arrangement,  organizing 
Havre,  and  "conducting  necessary  due 
dihgence  activities."  Havre  indicates 
that  all  of  the  e.xhibits  are  identical  to 
the  January  18.  1995  filing,  with  the 
exception  of  E.xhibit  C  (which  is  a  list 
of  the  Montana  producers  that  are 
members  of  Havre). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
refiled  petition  should  on  or  before 
February  16,  1995.  file  with  the  Federal 
Energy  Regulatory  Commission 
Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 


[Docket  No.  RP94-93-005] 

K  N  Interstate  Gas  Transmission  Co  • 
Compliance  Filing 

January  26.  1995. 

Take  notice  that  on  January  23.  1995 
K  N  Interstate  Gas  Transmission  Co 
(KNI).  tendered  for  filing  in  compliance 
with  the  Commission's  January  20 
1995.  Letter  Order  approving  the 
Stipulation  and  Agreement  (Settlement) 
in  the  referenced  proceeding.  KNI  states 
that  the  tariff  sheets  implement  the 
Settlement  rates  and  other  tariff  changes 
approved  by  the  January  20  Letter 
Order. 

KNI  states  that  copies  of  the  filing 
were  served  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington  D.C.  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  February  2 
1995.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  any  protestants 
parties  to  the  proceeding.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
m  the  Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary: 
IFR  Doc.  95-2395  Filed  1-31-95;  8:45  ami 

BILLING  CODE  671 7-01 -M 


Niagara  Mohawk  Power  Corp.;  Public 
Scoping  Meeting  and  Site  Visit 
[Project  No.  2474] 


Januar}  26.  1995. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has  received 
an  application  for  a  new  license 
(relicense)  for  the  existing  project 
operated  by  the  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  on  the 
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Oswego  River  in  northern  New  York,  in 
or  near  Oswego.  The  project  includes 
three  developments:  Fulton,  Minetto 
and  Varick. 

Upon  review  of  the  application, 
supplemental  filings  and  intervener 
submittals,  the  Commission  staff  has 
concluded  that,  given  the  location  and 
interaction  of  the  project,  staff  will 
prepare  an  Environmental  Assessment 
(EA)  that  describes  and  evaluates  the 
probable  impacts  of  the  applicant's 
proposals  and  alternatives  for  the 
project. 

One  element  of  the  EA  process  is 
scoping.  Scoping  activities  are  initiated 
early  to: 

•  identify  reasonable  alternative 
operational  procedures  and 
environmental  enhancement  measures 
that  should  be  evaluated  in  the  EA; 

•  identify  significant  environmental 
issues  related  to  the  operation  of  the 
existing  projects; 

•  determine  the  depth  of  analysis  for 
issues  that  will  be  discussed  in  the  EA; 
and 

•  identify  resource  issues  that  are  of 
lesser  importance  and,  consequertly,  do 
not  require  detailed  analysis  in  the  EA. 

Scoping  Meeting  and  Site  Visit 

Commission  staff  will  conduct  two 
public  meetings  for  the  Oswego  River 
Project.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  either  or  both  of  the  planned 
meetings  and  help  staff  identify  the 
scope  of  environmental  issues  that 
should  and  should  not  be  analyzed  in 
the  Oswego  River  EA. 

The  evening  scoping  meeting  for  the 
Oswego  River  Project,  primarily  for  the 
public,  will  be  conducted  at  7:00  PM  on 
Monday.  March  6, 1995,  at  103  Lanigan 
Hall  on  the  SUNY-Oswego  campus  in 
Oswego,  New  York.  A  second  meeting, 
primarily  for  agencies,  will  be  held  on 
March  7. 1995,  at  213  Hewitt  Union 
starting  at  9:00  AM. 

A  site  visit  to  the  facilities  of  each 
development  is  tentatively  scheduled 
for  March  7  in  the  afternoon.  The 
purpose  of  this  visit  is  for  interested 
persons  to  observe  existing  area 
resources  and  site  conditions,  learn  the 
locations  of  proposed  new  facilities,  and 
discuss  project  operational  procedures 
with  representative  of  Niagara  Mohawk 
and  the  Commission.  Details  concerning 
the  site  visit  will  be  available  at  the 
scoping  meetings. 

Procedures 

The  meeting,  which  will  be  recorded 
by  a  stenographer,  will  become  part  of 
the  formal  record  of  the  Commission's 
proceeding  on  the  Oswego  River  Project. 
Individuals  presenting  statements  at  the 


meeting  will  be  asked  to  sign  in  before 
the  meeting  starts  and  to  identify 
themselves  for  the  record. 

Concerned  parties  are  encouraged  to 
offer  us  verbal  guidance  during  the 
public  meeting.  Speaking  time  allowed 
for  individuals  will  be  determined 
before  the  meeting,  based  on  the  number 
of  persons  wishing  to  speak  and  the 
approximate  amount  of  time  available 
for  the  session,  but  all  speakers  will  be 
provided  at  least  five  minutes  to  present 
their  views. 

Scoping  Meeting  Objectives 

At  the  scoping  meeting,  the  staff  will: 

•  summarize  the  environmental 
issues  tentatively  identified  for  analy.sis 
in  the  EA; 

•  identify  resource  issues  that  are  of 
lesser  importance  and,  therefore,  do  not 
require  detailed  analysis; 

•  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  concerning 
significant  local  resources;  and 

•  encourage  statements  from  experts 
and  the  public  on  issues  that  should  be 
analyzed  in  the  EA. 

Information  Requested 

Federal  and  state  resource  agencies, 
local  government  officials,  interested 
groups,  area  residents,  and  concerned 
individuals  are  requested  to  provide  any 
information  they  believe  will  assist  the 
Commission  staff  to  analyze  the 
envirorunental  impacts  associated  with 
relicensing  the  project.  The  types  of 
information  sought  include  the 
following: 

•  Data,  reports,  and  resource  plans 
that  characterize  the  baseline  physical, 
biological,  or  social  environments  in  the 
vicinity  of  the  projects. 

•  Information  and  data  that  helps 
staff  identify  or  evaluate  significant 
environmental  issues. 

Scoping  information  and  associated 
comments  should  be  submitted  to  the 
Commission  no  later  than  April  6, 1995. 
Written  comments  should  be  provided 
at  the  scoping  meeting  or  mailed  to  the 
Conmiission,  as  follows:  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  .North  Capitol  Street.N.E., 
Washington,  DC  20426. 

All  filings  sent  to  the  Secretary  of  the 
Commission  should  contain  an  original 
and  8  copies.  Failure  to  file  an  original 
and  8  copies  may  result  in  appropriate 
staff  not  receiving  the  benefit  of  your 
comments  in  a  timely  manner.  See  18 
CFR  4.34(h). 

All  correspondence  should  clearly 
show  the  following  caption  on  the  tirst 
page: 

FERC  No.  2474:  Oswego  River 


Interveners  and  interceders  (as 
defined  in  18  CFR  385.2010)  who  file 
documents  with  the  Commission  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedure  requiring  them 
to  serve  a  copy  of  all  documents  filed 
with  the  Commission  on  each  person 
whose  name  is  listed  on  the  official 
service  list  for  this  proceeding.  See  18 
CFR  4.34(b). 

For  further  information,  please 
contact  lohn  McEachern  at  (202)  219- 
3056. 

Lois  D.  Cashell, 
Secrtftary. 
jFR  Do<:.  95-2394  Filed  1-31-95;  8:45  ami 
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[Docket  No.  CP95-13(M)00] 

Northern  Natural  Gas  Company;  Site 
Visit 

January  26,  1995. 

On  January  31  and  Fijbruary  1  and  2, 
1995,  the  OPR  staff,  accompanied  by 
representatives  of  Northern  Natural  Gas 
Company  (Northern),  will  inspect  the 
proposed  location  of  Northern's 
facilities  in  the  Eastleg  Expansion 
Project.  The  proposed  facilities  are  in 
Hardin,  Blackhawk,  Delaware,  and 
Dubuque  Counties,  Iowa;  Jo  Daviess 
County,  Illinois;  and  Green,  Walworth 
and  Rock  Counties,  Wisconsin. 

Parties  to  the  proceeding  may  attend. 
Those  planning  to  attend  must  provide 
their  own  transportation.  For  further 
information,  call  Jeff  Gerber,  (202)  208- 
1121. 

Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  95-2392  Filed  1-31-95:  8:45  ami 

BILUfM:  CODE  6717-01-M 


[Docket  No.  RP95-6-003] 

Northwest  Pipeline  Corporation; 
Proposed  Change  in  FERC  Gas  Tariff 

laniiary  26,  1995. 

Take  notice  that  on  January  23,  1995, 
Northwest  Pipeline  Corporation 
(Northwest),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  the  following  tariff  sheets 
with  a  proposed  effective  date  of 
November  6,  1994: 

Second  Substitute  Original  .Sheet  No.  232-A 
Second  Substitute  Original  Sheet  No.  232-B 

Northwest  states  that  the  pxirpose  of 
this  filing  is  to  comply  with  a 
Commission  order  issued  on  January  18. 
1995  in  Docket  No.  RP95-6-001.  This 
order  directs  Northwest  to  make  three 
revisions  to  Northwest's  December  5, 


On  October  B.  1994.  Northwest  mad«^ 
a  filing  with  the  Commission  that 
proposed  tariff  language  to  provide  for 
operational  fiow  orders  (OFOs)  on 
Northwest's  system.  On  November  4. 
1994,  the  Commission  accepted  and 
suspended  these  tariff  sheets,  subject  to 
refund  and  conditions,  to  be  effective 
November  6, 1994.  The  November  4. 
1994  order  directed  Northwest  to  make 
revisions  to  its  tariff  and  specified 
certain  other  issues  to  be  discussed 
further  at  a  technical  conference  with 
results  being  reported  to  the 
Commission  within  120  days  of  the 
issuance  of  the  November  4,  1994  Order 
The  technical  cohference  was  held  on 
January-  10.  1995  and  a  follow  up 
technical  conference  is  scheduled  for 
Februarys  16,  1^5. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  all 
intervenors  in  Docket  No.  RP95-6,  upon 
Northwest's  jurisdictional  customers 
and  upon  relevant  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission 
825  North  Capitol  Street,  N.E. 
Washington,  DC.  20426.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  February  2,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  sene  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  thd  public  Reference 
Room. 


Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  95-2397  Fli 
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party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  at  18  CFR 
385.214  before  participating. 

For  additional  information,  please 
contact  Warren  C.  Wood  at  (202)  208- 
2091  or  Marc  G.  Denkinger  at  (202)  208- 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  95-2396  Filed  1-31-95:  8:45  am) 
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[Docket  No.  RP94-301-000J 

Stingray  Pipeline  Company;  Informal 
Settlement  Conference 

lanuary  26.  1995 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  February  3,  1995 
at  10:00  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission 
.810  First  Street,  N.E.  Washington,  D.C. 
for  the  purpose  of  exploring  the  possible 
settlement  of  issues  in  this  proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  Wishing  to  become  a 


[Docket  No.  CP77-620-003] 

Tennessee  Gas  Pipeline  Company- 
Notice  of  Filing 

January  26.  1995. 

Take  notice  that  on  January  18,  1995 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Original  Volume 
No.  2.  First  Revised  Sheet  No.  1799,  to 
be  effective  November  14,  1994. 

Tennessee  states  that  the  purpose  of 
the  referenced  tariff  sheet  is  to  correct 
Tennessee's  tariff  filing  dated  November 
14,  1994  to  include  Tariff  Sheet  No. 
1 799  which  was  inadvertently  omitted 
Specifically,  the  tariff  sheet  to  reflect  the 
abandonment  of  Rate  Schedule  T-166 
should  be  First  Revised  Sheet  No.  1799. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  affected 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington  DC  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  February  2. 
1995.  Protests  will  be  considered  by'lhe 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  sen,e  to  make  any  protestants 
parties  to  the  proceeding.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-2391  Filed  1-31-95:  8:45  am) 
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summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  It  has  issued  an  order  granting 
Intaico  Aluminum  Corporation  blauket 
authorization  to  import  up  to  2  Bcf  of 
natural  gas  ft-om  Canada  for  a  period  of 
two  years  through  September  28,  1996. 
The  gas  will  be  consumed  at  the 
company's  aluminum  smelting  plant 
near  Ferndale,  Washington. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C  20585 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
except  Federal  holidays. 

I-ssued  in  Washington.  DC.  January  10 
1995. 

Clifford  P.  Toraaszewski, 

Director.  Office  ofS'atural  Gas.  Office  of  Fuels 

Programs.  Office  of  Fossil  Energy. 

IFR  Doc.  9.5-2480  Filed  1-31-95:  8:45  ami 
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[Fe  Docket  No.  95-03-NG] 

Koch  Gas  Services  Company;  Order 
Granting  Blanket  Authorization  To 
Import  and  Export  Natural  Gas  From 
and  to  Mexico 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 


Office  of  Fossil  Energy 
[FE  Docket  No.  95-02-NGJ 

Intaico  Aluminum  Corporation;  Order 
Granting  Blanket  Authorization  To 
Import  Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 


summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  Koch 
Cas  Ser\  ices  Company  authorization  to 
import  and  export  up  to  a  combined 
total  of  100  Bcf  of  natural  gas  from  and 
to  Mexico.  The  term  of  this 
authorization  is  for  a  period  of  two  years 
beginning  on  the  date  of  first  import  or 
export. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  docket  room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue.  S.W..  Washington.  D.C.  20.^)85 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington.  DC.  Jnnuan-  IK 
1995. 

Clifford  P.  Tomaszewski, 

Director.  Office  of  Satural  Gas.  Offict^  of  Fuels 

Programs.  Office  of  Fossil  Energy. 

IFR  DfK .  9>-2479  Filed  1-31-95:  8:45  ami 
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[FE  Docket  No.  94-101 -NG] 

Renaissance  Energy  (U.S.)  Inc.;  Order 
Granting  Blanket  Authorization  To 
Import  and  Export  Natural  Gas  From 
and  to  Canada 

agency:  Office  of  Fossil  EntTgy.  UOirl. 
ACTION:  Notice  of  order. 


SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Renais.sance  Energy  (U.S.)  Inc. 
authorization  to  import  from  and  to 
export  to  Canada  a  combined  total  t)f  up 
to  200  Bcf  of  natural  gas.  The  term  of  the 
authorization  is  for  a  period  of  two 
years,  beginning  on  the  dale  of  first 
import  or  export  after  January  31,  199.T. 

Renaissance's  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056, 


Forre.stal  Building,  1000  Independence 
Avenue.  S.W.,  Washington.  D.C.  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Wa^iliiuKtiin.  D.C!..  janiian'  18, 

Cliffurd  P.  Tumaszewski, 

DinH:tor.  Office  of  Natural  i,as  UffU.e  ofFufls 

Programs  Offict;  uf  Fossil  Energy. 

|FR  D(M  .  9S-2478  Filed  1-31-05:  8:45  am) 

BILLING  CODE  64SO-01-I> 

Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed  During  the  Week 
of  January  2  through  January  6, 1995 

During  the  Week  of  January  2  through 
January  6. 1995,  the  applications  for 


relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  D<?partment 
of  Energy. 

Under  DOE  procedur.i!  regulations,  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  apphcation  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  bv  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  IX:  20585. 

Dated:  January  25,  1995. 
George  B.  Brezndy. 
Dirvctor.  Office  of  Hearings  andAppt'ol^ 


REFUND  Applications  Received 

(Week  of  January  2.  1995  Through  January  6,  1995) 


Date  received 


1/3/95 
1/5/95 
1/5/95 


Name  of  refund  proceeding/'name  of  refund  applicant 


Nixon  Company  

KSI  Trucking  

Defiance  Larxlmark 


Case  No. 


RF352-7 
RA272-63 
RG272-1 1 


jKR  l)o«:.  05-2482  Filed  I-:n-05;  8:45  ami 
BILLING  COOe  6450-01 -P 


Notice  of  Cases  Filed  During  the  Week 
Of  August  5  Through  August  12, 1994 

Office  of  Hearings  and  Appeals 

During  the  Week  of  August  5  through 
August  12, 1994,  the  appeals  and 
applications  for  exception  or  other  relief 


listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations.  10 
C.F.R.  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  apphcation  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of. 
publication  of  this  Notice  or  the  dale  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  Washington.  DC  20585. 

Dated:  January  25. 1995. 
George  B.  Breznay, 

Din'ctor.  Office  nf  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  August  5  through  August  12.  1994) 


Date 


8/8/94 


8/a'94 


B/ei94 


8/8/94 


8/10/94 


Name  and  kx:ation  of  applicant 


Bender   Oil   Company,   La   Junta, 
CO. 

Carsonville-Port   Sanilac   Schools, 
Carsonville,  Ml. 


Davidson  Oil  &  Suppfy.  Inc.,  An- 
derson. MO. 

William  D.  Lawrence,  Altxjquerqiie, 

NM. 


Smith  Oil  Co..  Inc..  Ventura.  CA 


Case  No. 


LEE-0150 


RR272-151 


LEE-G149 


LFA-0409 


RR311-2 


Type  of  submission 


Exception  to  reporting  requirements.  If  granted:  Bender  Oil  Company 
would  not  be  required  to  file  Form  EIA-782B  "Resellers'/Retailers' 
Monthly  Petroleum  Product  Sales  Report." 

Request  for  modificatioa'rescission  in  the  crude  refund  proceedng.  If 
granted:  The  July  7.  1994  dismissal  letter  (RF272-80389)  issued  to 
Carsonvilte-Port  Sanilac  Schools  regarding  its  Application  for  Re- 
fund in  the  Cmde  Oil  Refund  proceeding  would  be  modified. 

Exception  to  reporting  requirements.  If  granted:  Davidson  Oil  &  Sup- 
ply. Inc.  would  not  be  required  to  file  Form  EIA-782B  "ResellersV 
Retailers'  Monthly  Petroleum  Product  Sales  Report". 

Appeal  of  an  information  request  denial.  If  granted:  The  July  i9,  1994 
Freedom  of  Information  Request  Denial  issued  by  trie  Altxx^uerque 
Operations  Office  woukJ  be  rescinded,  and  William  D.  Lawrence 
would  receive  information  regarding  an  Equal  Employment  Oppor- 
tunity (EEO)  complaint. 

Request  for  modification/rescission  in  the  EDG  refund  proceeding.  It 
granted:  The  April  10.  1994  Decision  and  Order  RF31 1-2  issued  to 
Smith  Oil  Co.  Inc.  regarding  the  firm's  Application  for  Refund  in  the 
EDG  refund  proceedir»g  would  t>e  modified. 


Date 


8/11/94  .. 


8/12/94 
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Name  and  location  of  applkant 


Tommy  Carr's  Tire  &  Automotive 
Service  Center,  Inc.,  ChaJfonL 
PA. 

David  W.  Loveless,  Idaho  Falls,  ID 


8/12/94 


Case  No. 


LEE-0151 


LFA-0410 


Larkin  Texaco.  Bradenfon.  FL 


Type  of  submission 


RR321-164 


Freedom  of  information  appeal.  If  granted:  The  July  5   1994  Freedom 

Jion  Testing,  and  EvaluatKjn  woukJ  be  rescinded  and  Davkl  \N 
Loveless  wouW  receive  access  to  documents  S^r^^toXs- 
tinghouse  Electric,  and  its  subsidiaries,  requests  tor  fuSi^  c^^ 
resporj^nce.  information,  monthly  repor?  t^ioS^eSe^noS' 
any  other  wnttendialogue  and  DepartrW  of  En^yTurS^SS 
Z^^nT"^f  robotics/remote  technotog?VSs^ 
me  WINCO  Renrote  Tank  Inspection  (RTI)  rot>or^nded  by  DeSn- 
n^r^l  of^Energy  Programs,  from  October  1,  1989  through  DeSKr 

"^?"^^\!3I  "^^i'lcat'on/^escission  in  the  Texaco  refund  oroceedina 
"granted:  The  August  3,  1994  Dismissal  (RfSi-S^^o 

tf^'"  ^^^  '^^'^'^  "^  App.cat«n  lor  Refund  KiW^TelSw  r^ 
fund  proceeding  would  be  modified.  "«.exacore- 


REFUND  APPLfCATIONS  RECEIVED 
[Week  of  8/5/94-8/12/94) 


Date  received 


8/5/94  thru  a'l  2/94 

a'9/94  

8/9/94  1 

8/11/94  1 


Name  of  refund  proceeding/name  of  refund  applicai 


nt 


Texaco  Refund  Applications  ..„.. 
Morns  E.  Diggercoal  &  Fuel  ..1" 
Pacific  Corp.  ElecUonc  Operations 
Salt  River  Project  i.. 


Case  No. 


RF321-21020  thru  RF321-21022 

RF30O-21795. 

RF272-240. 

RF353-1. 


Date  received 


8/9/94 


NOTICE  OF  OBJECTION  RECEIVED 
[Week  of  8/5/94-8/12/94) 


Name  of  applicant 


Tex  Par  Energy.  Ina 


Case  No. 


LEE-G1 19 


(FK  Doc;.  95-2483  Med  1-.11-95;  8:45  am) 

BILLING  COOE  6454M)li 


I 


Office  of  Hearings  and  Appeals      » 

Notice  of  Cases  Filed  During  the  Week 
of  December  26  Through  December  30, 

I  9  Vv 


During  the  week  of  December  26 
through  December  30. 1994.  the  appeals 


and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations.  10 
C.F.R.  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  wTitten  comments 
on  the  application  within  ten  days  of 
ser\'ice  of  notice,  as  prescribed  in  the 
procediu^l  regulations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Departmojit  of 
Energy,  Washington,  D.C.  20585. 

Jaiiuar>'25,  1995. 
George  B.  Breznay, 
Din-dor.  Office  of  Hearings  and  Appeals. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Dec.  26  through  Dec.  30.  1994] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Dec  29  1994  

Darcelle  Jae  Nichols  Thrall,  Benton  City. 
Washington. 

McKenna/Cuneo,  San  Diego.  California  .. 

VFA-0017 
VFA-0016 

Appeal  of  an  information  request  denial.  If  granted:  The  De- 

Do 

cemtjer  9,  1994  Freedom  of  Information  Request  Denial  is- 
sued by  the   Richland  Operations  Office  would   be   re- 
scinded, and  Darcelle  Jae  Nichols  Thrall  would  receive  ac- 
cess to  certain  Department  of  Energy  information  concern- 
ing dietary  studies  in  which  she  had  participated. 
Appeal  of  an  information  request  denial.  If  granted:  The  De- 
cember 7,  1994  Freedom  of  Information  Request  Denial  is- 
sued by  the  SSC  Project  Office  would  be  rescinded,  and 
McKenna/Cuneo  would  receive  access  to  eleven  docu- 
ments from  the  SSC  Project  Office. 

Refund  Applications  Received 

[Week  of  12/26/94  through  12/30/94] 


Date  received 


12/28/94  .. 
12/28/94  .. 
12/29/94  .. 
12/29/94  .. 


Name  of  refund  proceeding/name  of  refurid  applicant 


Darke  Landmark  Inc 

Roggen  Farmers  Elevator  Association 

Briggs  Transportation  Co 

Briggs  Transportation  Co 


Case  No. 


RG272-8 
RG272-9 
RF31 5-1 0286 
RF321-21054 


|FR  Dck:.  95-2484  Filed  l-.Tl-g.");  8.45  am] 
BILLING  CODE  6*S0-0\-P 


Notice  of  Cases  Filed  During  the  Week 
of  Novemt)er  21  through  November  25, 
1994 

Office  of  Hearings  and  Appeals 

During  the  Week  of  November  21 
through  November  25, 1994,  the  appeals 


and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  fded  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations,  10 
C.F.R.  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 

Dated;  January  25,  1995. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Nov.  21  through  Nov.  25.  1994] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  Sut)mission 

Nov.  21,  1994 

Kyle's  Friendly  Service.  Inc.,  Greenstwro, 

VEE-0003 

Exception  to  the  reporting  requirements.  If  granted:  Kyle's 

NC. 

Friendly  Servkse,  Inc.  would  not  be  required  to  file  Form 
EIA-782B.  the  "Resellers'/Retailers'  Monthly  Petroleum 
Products  Sales  Report. " 

Do 

Ray  Marchand  Oil  Co..  Lowell.  MA  

VEE-0002 

Exception  to  the  reporting  requirements.  If  granted:  Ray 
Marchand  Oil  Co.  would  not  be  required  to  file  Form  EIA- 
782B,  the  "Resellers'/Retailers*  Monthly  Petroleum  Prod- 
ucts Sales  Report." 

Nov.  22,  1994 

Albuquerque    Operations    Office,    Altxi- 

VSO-0012 

Request  for  hearing  under  10  CFR  Part  710.  If  granted:  An 

querque.  NM. 

individual  employed  at  the  Albuquerque  Operations  Office 
would  receive  a  hearing  under  10  C.F.R.  Part  710. 

REFUND  APPLICATIONS  RECEIVED 
[Week  of  Nov.  21  to  Nov.  25,  1994] 


Date 
received 

Name  of  refund  proceeding/name  of  refund  applicant 

Case  No. 

11/23/94 

11/22/94 

11/22/94  

M&MGasCo 

Maxwell's  Texaco  

Curran's  Texaco  

RF352-6 

RF321-21047 

RF321-21048 
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Notice  of  Issuance  of  Dedsions  and 
Orders  During  the  Office  of  Hearings 

and  Appeals  Week  of  OctoberlO 
Through  Octoberl  4 1994 

During  the  week  of  October  10 
through  October  14. 1994,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  applications  for 
relief  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  The  following  summary  also 
contams  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Implementation  of  Special  Refunds 

Mouirt  Airy  Refining  Co.,  10/14/94.  LEF- 
0121 


Atlantic  Richfitsld  Company/Mapco.  Inc 

Toppers  Oil  Corp  

Farmers  Co-Op  Associalionof  Saunders'  eiai'.' 

Frey  Concrete  Inc.  et  al  _ 

Giles  Industries,  Inc.  et  al ".".." 

Gulf  Oil  CorporBtion/Hayward  R^a^^'h/inc 

Columbia  Nitrogen  Corp.  TRU,  Inc .*..'.'.'.".'."." 

Howard  County,.Iowa  et  al 

M.A.  Mortenson  Company  et  al  .1...".. 

McCalman,  Inc.  et  al .." 

Pro  Services 

Warren  Distribution  .!......"." 

Mystic  Fuel,  Inc ...".!.."......" 

Gary  Refining  Co.,  Inc  ....."... 

Shell  Oil  Company/PSI/NOF  Shcli '."..' 

Shell  Oil  Company/Tniax  Corporation  ] 

Texaco  Inc./C.D.  Turner  Texaco  et  al  

Texaco  Inc./Dawson  Road  Texaco 

Rainey's  Texaco  

Texaco  Inc./Rodgers  T.  Storey 

Norbert  E.  Mitchell  Co  

Raymond  G.  Brockett ......."." 

R.G.  Brockett  "" 

Union  Pacific  Railroad  Co  ..!."......... 

Union  Pacific  Railroad  Co 

Union  Pacific  Railroad  Co  ....-'"""""". 

The  Atchison,  Topeka  &  Santa  Fe  Raiiway  Co 

Terminal  Railroad  Assoc 


The  Department  of  Energy  issued  a 
Decision  and  Order  setting  forth 
procedures  for  the  disbursement  of 
$2,226,782.70  received  as  a  result  of  a 
consent  order  between  die  DOE  and  Mt 
Airy  Refining  Company.  The  DOE 
determined  that  the  funds  should  be 
distributed  in  accordance  widi  the 
DOE'S  Modified  Statement  of 
ResUtutionary  Policy  in  crude  oil 
overcharge  cases. 

Refund  Application 

Texaco  Inc./New  Baltimore  Fuel  &■ 
Supply,  Inc..  Gain  Oil  Company 
Denver  Oil  Company.  Sherwood  Oil 
6-  Gas  Company.  10/12/94  RF321- 
13808.  RF321-13810.  BF321-14378 
RF32 1-1 9906 

The  DOE  issued  a  Decision  and  Order 
denying  four  Applications  for  Refiind 
tiled  in  the  Texaco  refund  proceeding. 


The  following  submissions  were  dismissed: 


Dismissals 


Name 


Archdiocese  of  Washington ... 

Blue  Valley  USD  #384 

Brunson  Texaco 

Budd  Company,  fnc.  .„.l"".ir." 

CarroU  Transport.  Inc. 

Cash  &  Sons  L-P  Gas  Co.,  Inc. 

Contract  Hauling.  Inc 

D.H.  Blattner  &  Sons,  Ina  ..IZ 

FrofTtief  Ftying  Sen^fce,  Inc 

Gasoline  Merchants  Texaco 

Genera)  Fett  tnd Z, 

Glenn's  Transmission,  Inc 

Hampton  Falls  School  District 

Hampton  School  District l 

Hanks  Servce  Station 


The  applicants  initially  submitted 
purchase  volume  claims  that  Oiey  stated 
were  based  on  sales  records.  However 
they  later  made  statements  indicating ' 
Uiat  the  gallonage  claims  were  based 
primarily  on  personal  recollection. 
Furthermore,  the  applicants  were 
unable  to  provide  documentation  to 
support  their  purchase  volume  claims 
Accordingly,  the  AppUcations  for 
Refund  were  denied. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


.     RR304-56 
.     RF326-329 
RF272-9O510 
RF272-92003 
RF272-84657 
RF30O-20196 
RF300-20197 
RF30O-2O42O 
RF272-85091 
RF272-93686 
RF272-^739 
RF272-93677 
RF272-93693 
RF272-93764 
RF272-94921 
RF3 15-7284 
RF315-«200 
RF321-2206 
RF32 1-20770 
RF321-21037 
RF321-20070 
RF321-20327 
RR321-160 
RR321-161 
RF272-93262 
RF272-93741 
RF272-93742 
RF272-93287 
RF272-93438 


10/14/94 


10/11/94 
10/11/94 
10/11/94 
10/13/94 


10/11/94 
10/14/94 
10/13/94 
10/14/94 


10/13/94 
10/13/94 
10/14/94 
10/14/94 

10/12/94 


10/1 2/54 


Case  No. 


RF272-97245 

RF272-97761 

RF321- 19768 

RF272-98760 

RF272-97088 

Lee-0166 

RF2 72-988 17 

RF272-98940 

RF2 72-98834 

RF321-18837 

RF272-98714 

RF321-16337 

RF272-97233 

RF272-97232 

RF321-19767 
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Name 

Hilltop  Texaco 

LP.  Gas  Co.,  Inc 

Low  Land  Construction  Co.,  Inc 

Martinez  Gas  Company ^ - 

Maylon  H.  Fowler,  Inc „ 

^k)rth  Hampton  School  District 

Seabfook  School  District 

Stanberry  Oil  Company  

Warrensville  Heights,  OH » 

Wetib'sOil  Corporation  

Winnacunnet  Coop.  School  District 


Case  No. 


RF321-19733 

Lee-0141 

RF272-98848 

RF340-139 

RF272-94855 

RF272-97234 

RF272-97235 

Lee-0157 

RF272-97648 

RF321-20447 

RF272-97236 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington.  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  January  25,  1995. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
|FR  Doc.  95-2481  Filed  1-31-95;  8:45  ami 
BtLUNG  CODE  M50-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5148-2] 

Intended  Transfer  of  Confidential 
Business  Information 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  intended  transfer  of 

confidential  business  information  to 

contractors. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  intends  to  transfer 
confidential  business  information  (CBI) 
collected  from  the  organic  chemicals, 
plastics  and  synthetic  fibers  (OCPSF) 
industries  to  Radian  Corporation 
(Radian)  and  to  Industrial  Economics 
Incorporated  (lEc).  Radian  and  lEc 
adhere  to  EPA-approved  security  plans 
which  describe  procedures  to  protect 
confidential  business  information  (CBI). 
Transfer  of  this  information  will  allow 
the  contractors  to  assist  EPA  in 
evaluating  the  need  for  establishing 
regulations  under  the  Resource 
Conservation  Recovery  Act  (RCRA)  for 
air  emissions,  leaks  and  sludges  from 
treatment  surface  impoundments 
accepting  wastes  generated  by  the 
OCPSF  industries  that  were,  at  point  of 
generation,  RCRA  hazardous  wastes,  but 
which  have  been  diluted  so  that  the 


RCRA  hazardous  characteristic  is 
removed  prior  to  placement  in  the 
wastewater  treatment  surface 
impoundment.  The  CBI  that  EPA 
intends  to  transfer  to  Radian  and  lEc 
was  collected  under  the  authority  of 
section  308  of  the  Clean  Water  Act 
(CWA).  Interested  persons  may  submit 
comments  on  this  intended  transfer  of 
CBI  to  the  address  noted  below. 

DATES:  Comments  on  the  transfer  of  data 
are  due  February  6, 1995. 

ADDRESSES:  Comments  may  be  sent  to 
Linda  Martin  (5305).  EPA.  401  M  Street 
SW.,  Washington.  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Martin  at  the  above  address,  or 
call  (202)  260-0062. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
previously  transferred  information  to 
various  contractors,  including  CBI. 
concerning  certain  industries  that  was 
collected  under  the  authority  of  section 
308  of  the  CWA.  EPA  determined  at  that 
time  that  the  transfer  was  necessary  to 
enable  the  contractors  to  perform  their 
work  in  assisting  EPA  in  developing 
effluent  guidelines  and  standards  for 
certain  industries.  Notice  to  this  effect 
was  provide  to  the  affected  industries. 

Today.  EPA  is  giving  notice  that  it  has 
entered  into  an  additional  contract  with 
lEc  (Cambridge,  Massachusetts), 
contract  number  68-W3-0028,  and  with 
Radian  (Hemdon,  Virginia),  contract 
number  68-W3-0001.  These  contracts 
arrange  contractor  support  to  assist  EPA 
in  evaluating  the  need  to  establish 
regulations  under  RCRA  (specifically, 
under  the  Land  Disposal  Restrictions 
(LDR)  program)  for  air  emissions,  leaks 
and  sludges  from  treatment  surface 
impoundments  accepting  wastes  that 
were,  at  point  of  generation,  RCRA 
hazardous  wastes,  but  which  have  been 
diluted  so  that  the  RCRA  hazardous 
characteristic  is  removed  prior  to 
placement  in  the  wastewater  treatment 
surface  impoundment.  The  information 
that  EPA  intends  to  transfer  to  Radian 
and  lEc  consists  primarily  of  data 
previously  collected  by  EPA  to  support 
the  development  of  effluent  limitations 


guidelines  and  standards  under  the 
CWA  for  OCPSF  industries. 

All  EPA  contractor  personnel  are 
bound  by  the  requirements  and 
sanctions  contained  in  their  contracts 
with  EPA  and  in  EPA's  confidentiality 
regulations  found  at  40  CFR  part  2, 
subpart  B.  Radian  and  lEc  adhere  to 
EPA-approved  security  plans  wl.ich 
describe  procedures  to  protect  CBI.  The 
security  plans  specify  that  contractor 
personnel  are  required  to  sign  non- 
disclosure agreements  and  are  briefed 
on  appropriate  security  procedures 
before  they  are  permitted  access  to  CBI. 
No  person  is  automatically  granted 
access  to  CBI;  a  need  to  know  must 
exist. 

Dated:  January  25, 1995. 
Michael  Shapiro, 
Director.  Office  of  Solid  Waste.  ■ 
|FR  Doc.  95-2434  Filed  1-31-95;  8:45  ami 
BILUNG  CODE  6560-60-P 


[FRL-5148-1] 

Wyoming;  Partial  Program  Adequacy 
Determination  of  the  State's  Municipal 
Solid  Waste  Permit  Program 

AGENCY:  Environmental  Protection 
Agency  (Region  VIII). 
ACTION:  Notice  of  tentative 
determination  on  partial  program 
application  of  Wyoming  for  partial 
program  adequacy  determination, 
public  comment  period,  and  public 
hearing. 

summary:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receiv^  hazardous  household  waste  or 
conditionally  exempt  small  quantity 
generator  waste  will  comply  with  the 
revised  Federal  MSWLF  Criteria  (40 
CFR  part  258).  Section  4005(c)(1)(C)  of 
RCRA  requires  the  Environmental 
Protection  Agency  (EPA)  to  determine 
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whether  Stales  have  adequate  "permit" 
programs  for  MSWLFs,  but  does  not 
mandate  issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  the  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  allow  both  States  and  Tribes  to 
apply  for  and  receive  approval  of  a 
partial  permit  program.  The  Agency 
intends  to  approve  adequate  State/ 
Tribal  MSWLF  permit  programs  as 
applications  are  submitted.  Thus,  these 
approvals  are  not  dependent  on  final 
promulgation  of  the  STIR.  Prior  to 
promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition.  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
interaction  between  the  State/Tribe  and 
the  ovmer/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  States/ 
Tribes  with  approved  permit  programs 
can  use  the  site-specific  flexibility 
provided  by  part  258  to  the  extent  the 
State/Tribal  permit  program  allows  such 
fiexibility.  EPA  notes  that  regardless  of 
the  approval  status  of  a  State/Tribe  and 
the  permit  status  of  any  facility,  the 
Federal  Criteria  will  apply  to  all 
permitted  and  unpermitted  MSWLFs. 
The  State  of  Wyoming  applied  for  a 
partial  determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  reviewed 
Wyoming's  MSWLF  application  and 
made  a  tentative  determination  for  those 
portions  of  the  State's  MSWLF  permit 
program  that  are  adequate  to  assure 
compliance  with  the  revised  MSWLF 
Criteria.  These  portions  are  described 
later  in  this  notice.  The  State  plans  a 
future  revision  for  the  remainder  of  its 
permit  program  to  assure  complete 
compliance  with  the  revised  Federal 
Criteria  and  gain  full  program  approval. 
Wyoming's  application  for  partial 
program  adequacy  is  available  for  public 
review  and  comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe's  MSWLF  program,  the  Region  has 
tentatively  scheduled  a  public  hearing 
on  this  determination.  If  a  sufficient 
number  of  people  express  interest  in 
participating  in  a  hearing  by  writing  the 
Region  or  calling  the  contact  given 
below  within  30  days  of  the  date  of 
publication  of  this  notice,  the  Region 
will  hold  a  hearing  on  the  date  given 
below  in  the  "DATES"  section.  The 
Region  will  notify  all  persons  who 
submit  comments  on  this  notice  if  it 
dec.des  to  hold  the  hearing.  In  addition. 


anyone  who  wishes  to  learn  whether  the 
hearing  will  be  held  may  call  the  person 
listed  m  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

DATES:  All  comments  on  Wyoming's 
application  for  a  determination  of 
adequacy  must  be  received  by  the  close 
of  business  on  March  13. 1995.  The 
public  hearing  is  tentatively  scheduled 
for  10:00  a.m.  to  12:00  p.m..  March  13. 
1995,  at  the  Wyoming  Department  of 
Environmental  Quality,  Herschler 
Building,  1st  Floor  Conference  room 
#1299.  122  West  25th  Street.  Cheyenne 
Wyoming  82002.  Should  a  pubfic 
nearing  be  held.  EPA  may  limit  oral 
testimony  to  five  minutes  per  speaker, 
depending  on  the  number  of 
commenters.  Commenters  presenting 
oral  testimony  must  also  submit  their 
comments  in  writing  by  close  of 
business  on  March  13, 1995.  The 
hearing  may  adjourn  earlier  than  12 
noon  if  all  of  the  speakers  deliver  their 
comments  before  that  hour.  Wyoming 
will  participate  in  the  public  hearing 
held  by  EPA  on  this  subject. 
ADDRESSES:  Copies  of  Wyoming's 
application  for  partial  adequacy 
determination  are  available  from  8  a.m. 
to  4:30  p.m.  during  normal  working 
days  at  the  following  addresses  for 
inspection  and  copying:  Wyoming 
Department  of  Environmental  Quality. 
Attn:  Carl  Anderson,  Herschler 
Building,  4th  floor,  122  West  25th 
Street.  Cheyenne,  Wyoming  82002;  and 
USEPA  Region  VIII.  Environmental 
Information  Service  Center.  999  18th 
Street,  suite  144.  Denver.  Colorado 
80202-2466,  phone  1-800-227-8917  or 
303-293-1603.  All  written  comments 
should  be  sent  to  Gerald  Allen  (8HWM- 
WM),  Waste  Management  Branch, 
USEPA  Region  VIII,  999  18th  Street, 
suite  500.  Denver,  Colorado  80202- 
2466. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Allen  (8HWM-WM),  Waste 
Management  Branch.  USEPA  Region 
VIII.  999  18th  Street,  suite  500.  Denver 
Colorado  80202-2466.  Phone  303/293- 
1496. 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

On  October  9. 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA.  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria. 
Subtitle  D  also  requires  that  EPA 
determine  the  adequacy  of  State 
municipal  solid  waste  landfill  permit 
programs  to  ensure  that  facilities 


comply  with  the  revised  Federal 
Criteria.  To  fulfill  this  requirement,  the 
Agency  has  drafted  and  is  in  the  process 
of  proposing  the  State/Tribal 
Implementation  Rule  (STIR).  The  rule 
will  specify  the  requirements  which 
State/Tribal  programs  must  satisfy-  to  be 
determined  adequate. 

EPA  intends  to  propose  in  the  STIR  to 
allow  partial  approvals  if:  (1)  The 
Regional  Administrator  determines  that 
the  State/Tribal  permit  program  largely 
meets  the  requirements  for  ensuring 
compliance  with  part  258;  (2)  changes  to 
a  limited  narrow  part(s)  of  the  Staff/ 
Tribal  permit  program  are  needed  to 
meet  these  requirements;  and  (3) 
provisions  not  included  in  the  partially 
approved  portions  of  the  State/Tribal 
permit  program  are  a  cleariy  identifiable 
and  separable  subset  of  part  258. 

EPA  intends  to  approve  portions  of 
State/Tribal  MSWLF  permit  programs 
prior  to  the  promulgation  of  the  STIR. 
EPA  interprets  the  requirements  for 
States  or  Tribes  to  develop  "adequate" 
programs  for  permits  or  other  forms  of 
prior  approval  to  impose  several 
minimum  requirements.  First,  each 
State/Tribe  must  have  enforceable 
standards  for  new  and  existing  MSWLFs 
that  are  technically  comparable  to  EPA's 
revised  MSWLF  criteria.  Ne.xt,  the  State/ 
Tribe  must  have  the  authority  to  isKue 
a  permit  or  other  notice  of  prior 
approval  to  all  new  and  existing 
MSWLFs  in  its  jurisdiction.  The  State/ 
Tribe  also  must  provide  for  public 
participation  in  permit  issuance  and 
enforcement  as  required  in  section 
7004(b)  of  RCRA.  Finally,  EPA  believes 
that  the  State/Tribe  must  show  that  it 
has  sufficient  compliance  monitoring 
and  enforcement  authorities  to  take 
specific  action  against  any  owner  or 
operator  that  fails  to  comply  with  an 
approved  MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an 
'"adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
State/Tribal  Implementation  Rule.  EPA 
expects  States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

B.  State  of  Wyoming 

On  November  6.  1992,  Wyoming 
submitted  an  application  for  partial 
program  adequacy  determination  for  the 
State's  MSWLF  permit  program.  On 
October  8.  1993.  EPA  pubUshed  a  final 
determination  of  partial  adequacy  for 
Wyoming's  program.  Further 
background  on  the  final  partial  program 
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determination  of  adequacy  appears  at  58 
PR  52491  (October  8.  1993). 

EPA  approved  the  following  portions 
of  the  State's  MSWLF  permit  program: 

1.  Location  restrictions  for  airports, 
flood  plains,  wetlands,  fault  areas, 
seismic  impact  zones,  and  unstable 
areas  (40  CFR  258.10  through  258.15). 

2.  Operating  criteria  for  the  exclusion 
of  hazardous  waste,  cover  materials, 
disease  vector  control,  explosive  gases, 
air  criteria,  access  requirements,  run-on/ 
run -off  control  systems,  surface  water 
reqiiirements.  liquids  restrictions,  and 
record  keeping  requirements  (40  CFR 
258.20  through  258.29). 

3.  Design  criteria  requirements  (40 
CFR  258.40). 

4.  Closure  and  post-closure 
requirements  (40  CFR  258.60  through 
2.58.61). 

EPA  did  not  approve  the  following 
portions  of  the  State's  MSWLF  permit 
program: 

1.  Wyoming  will  revise  its  regulations 
to  incorporate  the  Federal  groimd-water 
monitoring  and  corrective  action 
requirements  in  40  CFR  258.50,  258.51, 
and  258.53  through  258.58. 

2.  Wyoming  will  develop  new 
regulations  to  incorporate  the  fuiancial 
assurance  requirements  in  40  CFR 
258.70  through  258.72  and  258.74. 
Wyoming  will  revise  its  regulations  to 
incorporate  the  fmancial  assurance 
requirements  in  40  CFR  258.73. 

On  September  30,  1994.  the  State  of 
Wyoming  submitted  a  revised 
application  for  partial  program 
adequacy  determination.  EPA  reviewed 
Wyoming's  application  and  tentatively 
determined  that  the  following  portions 
of  the  State's  subtitle  D  program  will 
ensure  compliance  with  the  Federal 
Revised  Criteria. 

1.  Cround-water  monitoring  and 
corrective  action  requirements  (40  CFR 
258.50.  258.51.  and  258.53  through 
258.58). 

2.  Financial  assurance  requirements 
(40  CFR  258.70  through  258.74) 

The  October  9. 1991.  Final  Rules  for 
the  MSWLF  Criteria  included  an 
exemption  for  owners  and  operators  of 
certain  small  MSWLF  units  from  the 
design  (subpart  D)  and  ground-water 
monitoring  and  corrective  action 
(subpart  E)  requirements  of  the  Criteria. 
See  40  CFR  258. Kf).  To  qualify  for  the 
exemption,  the  small  landfill  bad  to 
accept  less  than  20  tons  per  day,  on  an 
average  annual  basis,  exhibit  no 
evidence  of  ground-water 
contamination,  and  serve  either: 

(i)  A  community  that  experiences  an 
annual  interruption  of  at  least  three 
consecutive  months  of  surface 


transportation  that  prevents  access  to  a 
regional  waste  management  facihty;  or 

(ii)  A  community  tnat  has  no 
practicable  waste  management 
alternative  and  the  landfill  unit  is 
located  in  an  area  that  annually  received 
less  than  or  equal  to  25  inches  of 
precipitation. 

In  January  1992,  the  Sierra  Club  and 
the  Natural  Resources  Defense  Council 
(NRDC)  filed  a  petition  with  the  U.S. 
Court  of  Appeals.  District  of  Columbia 
Circiut.  for  review  of  the  subtitle  D 
criteria.  The  Sierra  Club  and  NRDC  suit 
alleged,  among  other  things,  that  EPA 
acted  illegally  when  it  exempted  these 
small  landfills  from  the  ground-water 
monitoring  requirement.  On  May  7, 
1993.  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  issued  an  opinion  pertaining  to 
the  Sierra  Club  and  NRDC  challenge  to 
the  small  landfill  exemption.  Sierra 
Club  V.  United  States  Environmental 
Protection  Agency,  992  F.2d  337  (DC 
Cir.  1993). 

In  effect,  the  Court  noted  that  while 
EPA  could  consider  the  practicable 
capabilities  of  facilities  in  determining 
the  extent  or  kind  of  ground-water 
monitoring  that  a  landfill  owner/ 
operator  must  conduct.  EPA  could  not 
justify  the  complete  exemption  from 
ground-water  monitoring  requirements. 
Thus,  the  Court  vacated  the  small 
landfill  exemption  as  it  pertains  to 
ground-water  monitoring,  directing  the 
Agency  to  "...  revise  its  rule  to  require 
ground-water  monitoring  at  all 
landfills." 

EPA's  final  rule  of  October  1. 1993.  as 
required  by  the  Coiul.  removed  the 
October  9, 1991.  small  landfill 
exemption  whereby  owners  and 
operators  of  MSWTLF  units  that  meet  the 
qualifications  outlined  in  40  CFR 
258.1(0  are  no  longer  exempt  from 
ground-water  monitoring  requirements 
in  40  CFR  258.50  through  258.55.  The 
final  rule  does,  however,  provide  for  an 
extension  for  all  of  the  MSWLF  criteria 
requirements  for  a  period  up  to  two 
years  for  all  MSWLF  units  that  meet  the 
small  landfill  exemption  in  §  258.1(f)  for 
ground-water  monitoring  and  corrective 
action  as  follows:  October  9,  1995.  for 
new  units;  and  October  9,  1995  through 
October  9, 1996,  for  existing  units  and 
lateral  expansions. 

The  U.S.  Court  of  Appeals  in  its 
decision  did  not  preclude  the  possibility 
that  the  Agency  could  establish  separate 
ground- water  monitoring  standards  for 
the  small  dr\'/remote  landfills  that  take 
such  faq^ors  as  size,  location,  and 
climate  into  account. 

The  Agency  will  continue  to  maintain 
an  open  dialogue  with  all  interested 
parties  te  discu-ss  whether  alternative 


ground-water  monitoring  requirements 
should  be  estabUshed  and  will  continue 
to  accept  information  on  alternatives.  At 
this  time,  the  Agency  is  investigating 
this  issue  and  cannot  be  certain  that 
practicable  alternatives  for  detecting 
ground-water  contamination  will  exist 
for  MSWLF  units  that  would  qualify  for 
the  exemption  under  §  258.1(f).  The 
October  9. 1993  final  rule  does  not  link 
the  effective  date  of  ground-water 
monitoring  for  landfills  that  qualify  for 
the  small/arid  and  remote  exemption  to 
promulgation  of  alternative  ground- 
water monitoring  requirements. 

Under  Wyoming  rules,  the  State's  71 
active  MSUT-F's  .  by  definition,  consist 
of  Type  I  and  Type  II  landfills.  Type  II 
landfills,  which  make  up  the  vast 
majority  of  landfills  in  Wyoming,  fit  the 
same  definition  as  those  defined  as 
small/arid  and  remote  landfills  under 
§  258.1(f).  The  State's  Type  I  landfills 
are  those  that  are  not  Type  II  landfills. 
Type  II  landfills  currently  comply  with 
State  ground-water  monitoring  and 
corrective  action  rules. 

Since  the  State's  Type  II  landfills  are 
not  required  to  comply  with  ground- 
water monitoring  and  corrective  action 
criteria  as  defined  in  §  258.1(f)  until 
October  9.  1996,  the  State  is  not  seeking 
approval  for  this  portion  of  their 
program  at  this  time.  When  EPA 
promulgates  final  revisions  to  the 
MSWLF  §  258.1(f)  criteria  and  provides 
enough  latitude  for  states  to  tailor  these 
requirements  for  small,  arid  landfills, 
then  the  State  of  Wyoming  will  need  to 
update  their  rules.  It  is  the  State  of 
Wyoming's  position  that  when  EPA 
promulgates  final  rule  revisions  to  the 
MSWLF  criteria  in  §  258.1(f),  Wyoming 
will  revise  its  apphcation  for  full 
program  approval  to  bring  Type  II 
landfills  into  compliance  with  part  258 
criteria  for  ground-water  monitoring  and 
corrective  action. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  a  State/Tribe's 
MSWLF  program,  the  Region  has 
tentatively  scheduled  a  public  hearing 
on  this  determination.  If  a  sufficient 
number  of  people  express  interest  in 
participating  in  a  hearing  by  writing  the 
Region  or  calling  the  contact  within  30 
days  of  the  date  of  publication  of  this 
notice,  the  Region  will  hold  a  hearing 
on  March  13.  1995,  at  the  Wyoming 
Department  of  Environmental  Quality, 
Herschler  Ehiilding.  1st  Floor 
Conference  room  1299. 122  West  25th 
Street.  Cheyenne.  Wyoming  82002  at  10 
a.m. 

In  its  apphcation  for  adequacy 
determination.  Wyoming  has  not 
assertedjurisdiction  over  Indian 
Country,  as  dofincd  in  13  U.S.C.  1511. 
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Accordingly,  this  approval  does  not 
extend  to  lands  vdthin  Indian  Country 
in  Wyoming,  including  lands  within  the 
exterior  boundaries  of  the  Wind  River 
ReservaUon.  Until  EPA  approves  a  State 
or  Tribal  MSWLF  permitting  program  in 
Wyoming  for  any  part  of  Indian 
Country,  the  requirements  of  40  CFR 
part  258  will,  after  October  9. 1993, 
automatically  apply  to  that  area. 
Thereafter,  the  requirements  of  40  CFR 
part  258  will  apply  to  all  owners/ 
operators  of  MSWLFs  located  in  any 
part  of  Indian  Coimtry  that  is  not 
covered  by  an  approved  State  or  Tribal 
MSWLF  pennitting  program. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  and  during  any  pubHc  hearing 
held.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  determination  of 
inadequacy  for  Wyoming's  program. 
EPA  will  make  a  final  decision  on 
whether  or  not  to  approve  Wyoming's 
program  and  will  give  notice  of  it  in  the 
Federal  Register.  The  notice  will 
include  a  summary  of  the  reasons  for 
the  final  determination  and  a  response 
to  all  major  comments. 

Section  4005(a)  of  RCRA  provides  ihat 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  Criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  Criteria.  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9, 1991). 


Dated:  January  11, 1995. 
Jack  McGraw, 

Acting  Regional  Administrator. 
IFR  Doc.  95-2437  Filed  1-31-95:  8:45  am) 
BILUNG  CODE  SS60-60-F 


[OPP-240106;  FRL-4932-7] 

Statement  of  Policy  for  Special  Local 
Needs  Registrations;  Notice  of 
Availability  and  Request  for  Comments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  and 
request  for  comments. 


Compliance 
12286 


H' 


'ith  Executive  Order 


The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  6  of  Executive 
Order  12866.    | 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
tentative  approval  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  It 
does  not  impose  any  new  burdens  on 
small  entities.  This  proposed  notice, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002,  4005,  and  4010  of 
the  Solid  Waste  Disposal  Act  as  amended;  42 
U.S.C.  6912,  6945.  and  6949(a). 


SUMMARY:  EPA  is  soliciting  comments 
on  a  proposed  policy  which  streamlines 
the  special  local  needs  registration 
process  for  states  and  the  Agency.  That 
policy  is  described  in  a  draft  document 
entitled,  "Guidance  on  Section  24(c) 
Registrations."  Interested  parties  may 
request  this  document  as  described  in 
the  ADDRESSES  unit  of  this  notice. 
DATES:  Written  comments,  identified  by 
the  docket  number  [OPP-240106).  must 
be  received  on  or  before  April  3, 1995. 
ADDRESSES:  The  guidance  document  is 
available  by  mail:  Bill  Shifiet. 
Registration  Division  (7505C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  In  person:  Rm. 
241  Bay,  1921  Jefferson  Davis  Highway 
Arlington.  VA.  Telephone:  (703)  305- 
6250.  Submit  written  comments  by  mail 
to:  Public  Docket  and  Freedom  of 
Information  Section.  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460.  In  person  bring  comments  to: 
Rm.  1128,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Ariington,  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  Lhe  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1128  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Tompkins.  Registration 


Division  (7505C),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  Office  loca'uon 
and  telephone  number:  Rm.  239,  Crystal 
Mall  #2. 1921  Jefferson  Davis  Highway, 
Arlington.  VA,  (703)  305-6250. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
its  streamlining  and  risk  reduction 
efforts,  the  Agency  has  evaluated  the 
24(c)  registration  process  and  developed 
guidance  and  process  improvements 
which  will  enable  the  states  and  EPA  to 
process  24(c)  registrations  faster  with 
fewer  resources,  and  to  promote  the 
goals  of  risk  reduction  and  pollution 
prevention.  The  proposed  guidance 
document  clarifies  existing  regulations 
(40  CFR  part  162)  and  provides 
additional  detailed  guidance.  The 
guidance  document  is  intended  to 
empower  states  to  operate  more 
independe.ntly  to  reduce  EPA's  use  of 
resources  on  24(c)  registrations  and  to 
further  the  goals  of  the  agency  in  the 
areas  of  reduced  risk  and  pollution 
prevention.  This  Federal  Register  notice 
aimoimces  the  availability  of  the  draft 
Pesticide  Rijgulation  (PR)  Notice  and 
solicits  comment  on  the  proposed 
pohcy.  After  reviewing  public 
comments  received,  EPA  may  make 
changes  to  the  Poficy  and  revise  the 
draft  PR  Notice  prior  to  release. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  January  17.  1995. 
Stephen  L.  Johnson. 

Director,  Regii  tration  Division.  Office  of 
Pesticide  Programs. 

[PR  Doc.  95-2443  Filed  1-31-95;  8:45  am) 
BILLING  CODE  6540-6&-F 


(OPP-00379;  FRL-4931-3] 

Certain  Companies;  Applications  to 
Register  Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  March  3,  1995. 
ADDRESSES:  By  mail,  submit  written 
comments  identified  by  the  document 
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control  aumber  lOPP-303791  and  the 
registration/file  number,  to:  Public 
Re^MJose  and  Program  Resources 
Branch.  Field  Operations  Divisions 
{7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  SL.  SW..  Washington.  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency,  Rm. 
1132.  CM  #2,  1921  Jefferson  Davis  Hvk7., 
Arlington,  VA. 

Infonnation  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  biformation"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Janet  L.  Andersen.  Acting  Director, 
Biopesticides  and  Pollution  Prevention 
Division  (7501 VV),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St,  SW..  Washington. 
DC  20460.  Office  location  and  telephone 
number  Elm.  CS51B6,  Westfield 
Building  North  Tower,  2800  Crystal 
Drive,  Arlington.  VA  22202,  (703-308- 
8712). 

SUPPl£MENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
Not  Included  In  Any  Previously 
Registered  Products 

1.  File  Symbol:  62719-EAl. 
Applicant:  DowElanco,  9330  Zionville 
Road,  Indianapolis.  IN  46268.  Product 
name:  NAF-144.  Insecticide.  Active 
ingredients:  (Spinosad  (proposed 
common  name)  2-((6-deoxy-2.3,4-tri-0- 
methyl-alpha-L-mannopyranosyl)oxy]- 
13-((5-(dimethylamino)tetTahydro-6- 
methyl-2H-pyTan-2-ylloxyl-9-ethyl- 
2,3,3a,5a,5b,6,9,10,11.12.13,14,16a,16b- 
tetradecahydro-  14-methy  1-  iH-as- 
indaceno[3,2-dloxacyclododecin-7,15- 
dione.[2il  I2i?*,3a5 
*.5aiJ'.5bS*,9S*,13S*(2i?*,5S*,6fl*), 


14R*,16aSM6b/?*lI(9Cl)  and  2-((6- 

deoxy-2.3.4-tri-0-methyl-alpha-L- 

maimopyranosyl)oxy]-13-[l5- 

(dimethylanuno)tetrahydro-6-methyl- 

2H-pyran-2-ylloxy]-9-ethyl- 

2,3,3a.5a.5b.6.9,10,ll,12,13,14,16a.l6b- 

tctradecahy  dro-4 , 1 4-dimethy  1- 1  H-as- 

indaceno(3,2-dloxacyclododecin-7.15- 

dione,  [2S(2fl*,3aS*. 

5afl*.5b/?*.9/?M3fl'(2S*.5R*.6S*), 

14S*.16afl*.16bfl*]](9Cl)  at  2.6  percent. 

Proposed  classification/Use:  General. 

For  insect  management  in  apples,  leafy 

vegetables,  Geld  corn,  potatoes  and 

tomatoes. 

2.  File  Symbol:  64296-EU.  Applicant: 
EcoScience  Corporation,  377  Plantation 
St..  Worcester.  MA  01605.  Product 
name:  ESC  170  GH  Biological 
Insecticide.  Insecticide.  Active 
ingredient:  Beauveria  bassiana.  Strain 
ESC  170  at  50  percent.  Proposed 
classification/Use:  None.  For  the  control 
of  whiteflies,  aphids,  mites,  thrips, 
fungus  gnats,  and  mealybugs  in 
greenhouses  on  cut  flowers,  poinsettia, 
foliage  plants,  tomatoes,  eggplants, 
peppers,  lettuce,  and  other  flowers  and 
vegetables. 

3.  File  Symbol:  53219-RN.  Applicant: 
Mycogen  Corporation.  4930  Carroll 
Canyon  Road.  San  Diego,  CA  92121. 
Product  name:  Mattch  Bioinsecticide. 
Insecticide.  Active  ingredient:  A  blend 
of  CryLA(c)  and  CrylC  derived  delta 
endotoxins  of  Bacillus  thuringiensis 
encapsulated  in  killed  Pseudomonas 
fluorescens  at  12  percent.  Proposed 
classification/Use:  General.  For  control 
of  caterpillar  pests  on  vegetables,  field 
crops,  fruits,  nuts,  grapes,  tiu-f,  stored 
products  and  ornamental  and  nursery 
crops. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operation  Division  office 
at  the  address  provided  from  8  a.m.  to 
4  p.m.,  Monday  through  Friday,  except 
legal  hoUdays.  It  is  suggested  tbat 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805),  to  ensure  that 
the  file  is  available  on  the  date  of 
intended  visit 


Authority:  7  U.S.C  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated;  |anuary  17.  1995. 

Janet  L.  Andersen, 

Acting  Director.  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Progmms. 

|FR  Doc.  95-2089  Filed  1-31-95:  8:45  ami 
BILUNG  CODE  ' 
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[PF-618;  FRL-4930-3] 

Ciba-Geigy  Corp.;  Notice  of  Filings  of 
Transgenic  Plant  Pesticide  Petitions 

AGBtCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  from  Ciba- 
Geigy  Corp.  petitions  to  establish 
exemptions  from  the  requirement  of  a 
tolerance  for  a  transgenic  plant  pesticide 
and  a  transgenic  plant  pesticide  inert 
ingredient. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2.  1921 
Jefferson  Davis  Hwy..  Arlington.  VA. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  infisrmation  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  pubhcly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and  . 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
Virginia  address  given  above,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FUR1HER  INR9RMATtOH  CONTACT:  By 
mail:  Janet  L.  Andersen,  Acting  Director, 
Biopesticides  and  Pollution  Prevention 
Division  (7501 W).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  CS51B6.  Westfield 
Building,  North  Tower.  2800  Crystal 


Drive,  Arlington,  VA  22202.  703-308 

8712. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  EPA  has  received 
notices  of  filing  under  section  408  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C  346a)  for  the  following 
petitions  to  amend  40  CFR  part  180  to 
establish  various  exemptions  from  the 
requirement  of  a  tolerance.  The 
petitions  are  as  follows: 

Initial  Filings 

1.  PP  4E4410.  Ciba-Geigy  Corp.,  P.O. 
Box  12257,  Research  Triangle  Park.  NC 
27709-2257,  has  submitted  the  pesticide 
petition  fPP)  to  amend  40  CFR  part  180 
to  establish  an  exemption  from  the 
requirement  of  a  tolerance  for  the 
transgenic  plant  pesticide  inert 
ingredient  phosphinothricin 
acetyltransferase  (PAT)  as  produced  in 
corn  by  the  bar  gene  and  its  controlling 
sequences  as  found  on  plasmid  sector 
PCIB3064. 

2.  PP4F4395.  Ciba-Geigy  Corp..  P.O. 
Box  12257.  Research  Triangle  Park.  NC, 
27709-2257,  has  submitted  the  pesticide 
petition  (PP)  to  amend  40  CFR  part  180 
to  establish  an  exemption  from  the 
requirement  of  a  tolerance  for  the  plant 
pesticide  Bacillus  thuringiensis  delta- 
endotoxin  as  produced  in  com  by  a 
CryIA(b)  gene  and  its  controlling 
sequences  as  found  on  plasmid  vector 
PCIB4431. 

Authority:  21  U.S.C.  346a  and  348. 

Dated:  January  20, 1995. 

Flora  Chow, 

Acting  Director,  RegistraUon  Division,  Office 
of  Pesticide  Programs. 

[PR  Doc.  95-2337  Filed  1-31-95;  8:45  am) 

BILUNG  COOE  SSeO-SO^ 
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[OPP-60804;  FRI.-4929-7] 

Glufosinate-Ammonium;  Receipt  of  an 
Application  for  an  Experimental  Use 
Permit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  On  Novranber  29,  1994.  EPA 
received  from  AgrEvo  USA  Company, 
an  application  for  an  Experimental  Use 
Permit  (EUP)  for  the  use  of  Liberty 
Herbicide  which  is  a  formulation  of  the 
herbicide  glufosinate-ammonium.  in  the 
culture  of  com  and  soybean  plants  that 
have  been  genetically  modified  to  be 
tolerant  to  this  herbicide.  Due  to  recent 
interest  in  the  introduction  of  transgenic 
plants  into  commercial  agriculture,  the 
Agency  has  determined  that  this 
application  may  be  of  regional  and 


national  significance.  Therefore,  in 
accordance  with  40  CFR  172.11(a),  the 
Agency  is  soliciting  public  comments 
on  this  application. 
DATES:  Written  comments  must  be 
received  on  or  before  March  3, 1995. 
ADDRESSES:  Comments,  in  triplicate, 
should  bear  the  docket  control  number 
OPP-50804  and  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460.  In 
person  bring  comments  to:  Rm.  1128 
Crystal  Mall  #2. 1921  Jefferson  Davis' 
Highway.  Arlington,  VA  22202. 
Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Written  comments  will  be  available  for 
public  inspection  in  Rm.  1128  at  the 
address  given  above,  from  8  a.ra.  to  4:30 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller.  Product  Manager 
(PM)  23.  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  -Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  237,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Highway,  Arlington.  VA.  (703) 
305-7830. 

SUPPLEMENTARY  INFORMATION:  On 

November  29.  1994,  an  application  for 
an  EUP  was  received  from  AgrEvo  USA 
Company.  2711  Centerville  Road. 
Wilmington.  DE  19808  for  the  use  of 
Liberty  Herbicide  which  contains  the 
herbicide  glufosinate-ammonium.  a 
formulated  product  containing  the 
active  ingredient  glufosinate-ammonium 
and  which  was  previously  field  tested 
under  EPA  Experimental  Use  Permit 
Number  8340-EUP-lO.  in  the  culture  of 
transgenic  com  and  soybean  plants 
modified  to  be  tolerant  to  the  herbicide. 
The  transgenic  com  and  soybean  plants 
have  been  genetically  transformed  by 
inserting  a  gene  identified  as  the 
Bialophos  Resistance  Gene  (BAR) 
containing  the  information  to  produce 
the  enzyme,  Phosphinotricin  Acetyl 
Transferase  (PAT),  which  detoxifies  the 
herbicide  during  plant  metabolism. 


The  following  are  the  proposed 
objectives  for  the  testing  program- 

1.  Evaluate  the  efficacy  of  the  PAT 
enzyme  in  conferring  tolerance  to 
Liberty  Herbicide  in  transgenic  com  and 
soybean  plants.  Data  will  be  collected 
for  stand,  crop  injury,  flowering  dates. 
yield,  weight,  moisture  and  stalk 
strength. 

2.  Collect  seed  of  transgenic  lines  for 
use  in  seed  production. 

3.  Evaluate  the  non-selective  activity 
of  Liberty  Herbicide,  tank  mixes  with 
residual  herbicides  and  combinations  of 
use  of  Liberty  Herbicide  with 
cultivation  weed  management  methods. 

4.  Evaluate  the  acceptability  of  a  weed 
control  program  without  the  use  of 
traditional  soil  preemergence  residual 
herbicides. 

5.  Evaluate  the  Liberty  Herbicide 
formulation  for  use  in  spray  equipment 
and  to  determine  if  the  applicator 
understands  how  to  use  the  product. 

The  applicant  requested  the  use  of 
449.0  pounds  of  the  active  ingredient  on 
a  total  of  562  acres  of  com  and  soybeans 
for  the  time  period  from  approval  to 
October  1, 1995.  Testing  is  proposed  for 
the  states  of  Arkansas,  Florida,  Georgia. 
Hawaii,  Illinois,  Indiana,  Iowa,  KauMS. 
Kentucky.  Louisiana,  Maryland, 
Michigan,  Minnesota,  Missouri, 
Mississippi,  Nebraska.  New  Jersey,  New 
York,  North  Carohna,  North  Dakota, 
Ohio,  Pennsylvania,  Sbuth  Dakota, 
Tennessee,  Texas,  Virginia,  and 
Wisconsin.  No  peUUon  for  a  temporary 
tolerance  was  submitted  with  the 
application  because  the  treated  crop 
will  be  destroyed  or  used  for  research 
purposes  only. 

Upon  review  of  the  EUP  request,  any 
comments  received  in  response  to  this 
notice  and  any  other  relevant 
information,  EPA  will  decide  whether  to 
issue  or  deny  the  EUP.  If  issued.  EPA 
will  set  conditions  under  which  the 
experiments  are  to  be  conducted.  Any 
issuance  of  an  EUP  by  the  Agency  will 
be  announced  in  the  Federal  Register. 

EPA's  Office  of  Pesticide  Programs 
has  a  Public  Docket  Room  where  a  copy 
of  the  EUP  application  deleted  of  all 
"Confidential  Business  Information" 
will  be  available  for  public  inspection. 
The  Public  Docket  Room  is  located  at 
Rm.  1128,  Crystal  Mall  #2.  1921 
Jefferson  Davis  Highway,  Ariington.  VA: 
the  hours  of  operation  are  from  8  a.m. 
to  4:30  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 

Dated:  January  19. 1995. 
Stephen  L.  Johnson, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

[FR  Doc.  95-2444  Filed  1-31-95:  8:45  am) 
BILUNG  COOE  6660-40-F 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  95-102] 

Common  Carrier  Bureau  Invites  Public 
Comment  on  USTA  Ex  Parte 
Submission 

January  24. 1995. 
Comments:  January  31. 1995. 

On  January  18. 1995,  the  United 
States  Telephone  Association  (USTA). 
the  national  association  that  represents 
local  exchange  carriers  (LECs).  filed  in 
CC  Docket  No.  94-1  a  document  entitled 
"A  USTA  Proposal  for  the  LEG  Price 
Cap  Plan."  USTA's  submission  sets 
forth  various  substantive 
recommendations  for  modifying  the 
Commission's  current  rules  governing 
the  price  cap  regulation  of  LECs.  USTA 
states  that  this  proposal  modifies  the 
position  that  it  previously  has  taken  in 
this  proceeding. 

The  Commission  initiated  CC  Docket 
No.  94-1  to  review  the  performance  of 
LECs  under  price  cap  regulation  and  to 
consider  possible  changes  to  the  current 
plan.  Because  the  USTA  proposal  was 
not  included  in  its  comments  in  the 
regular  pleading  cycle  of  this 
proceeding,  other  parties  to  this 
proceeding  have  not  had  an  opportunity 
to  address  its  revised  recommendations. 
In  the  interest  of  compiling  as  a 
complete  a  record  as  possible  in  this 
docket,  the  Conunon  Carrier  Bureau 
hereby  invites  interested  parties  to 
review  and  comment  upon  the  USTA  ex 
parte  submission.  The  Bureau 
encourages  parties  to  submit  their 
comments  on  an  expedited  basis;  it 
would  be  most  helpful  if  parties  would 
submit  their  ex  parte  comments  by 
January  31. 1995. 

An  original  and  four  copies  of  all 
pleadings  must  be  filed  in  accordance 
with  §  1.51(c)  of  the  Commission's 
Rules,  47  CFR  1.51(c).  In  addition,  one 
copy  of  each  pleading  must  be  filed  the 
International  Transcription  Services 
(ITS),  the  Commission's  copy 
contractor,  at  its  offices  at  2100  M 
Street.  N.W..  Washington,  D.C.  20554. 

For  further  information,  contact  Dan 
Grosh  or  Anthony  Bush,  Tariff  Division, 
Common  Carrier  Bureau. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

IFR  Doc.  95-2421  Filed  1-31-95;  8:45  am] 
BILUNG  C00€  S712-01-M 


FEDERAL  EfMERGENCY 
MANAGEMENT  AGENCY 

Crisis  Counseling  Assistance  and 
Training 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  FEMA  gives  notice  that  the 
extension  period  for  the  California 
regular  crisis  counseling  program  for 
disaster  survivors  of  the  Northridge 
Earthquake  is  extended  from  90  to  180 
days.  The  severity  of  the  emotional 
trauma  resulting  from  the  earthquake  in 
California  warrants  an  extension  of  180 
days. 

EFFECTIVE  DATE:  February  18,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Paschke.  Human  Services 
Division.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-4026. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
is  charged  with  coordinating  Federal 
disaster  assistance  under  the  provisions 
of  the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (the  Act) 
when  the  President  has  declared  a  major 
disaster.  FEMA  provided  funding  for  a 
regular  crisis  counseling  program  to 
help  those  suffering  the  trauma  resulting 
from  the  Northridge  Earthquake. 

FEMA  received  a  request  from  the 
State  of  California  to  extend  the 
otherwise  applicable  time  limitations 
authorized  by  section  416  of  the  Act,  so 
that  the  State  can  provide  additional 
mental  health  services  that  are  critically 
needed  for  citizens  during  the  recovery 
operation.  The  extent  of  the  damages 
wrought  by  the  earthquake  were  of  such 
magnitude  that  the  residents  of 
California  suffered  significant  emotional 
trauma  that  warrants  continuation  of 
disaster  mental  health  counseling 
beyond  the  normal  crisis  counseling 
time  periods. 

The  Director,  Center  for  Mental 
Health  Services  (CMHS),  as  the  delegate 
to  FEMA  for  the  Secretary,  Department 
of  Health  and  Human  Services,  helps 
FEMA  implement  crisis  counseling 
training  and  assistance.  The  Director, 
CMHS.  recommended  that  FEMA 
extend  the  regular  crisis  counseling 
program,  and  dociunented  a  need  to 
continue  the  regular  crisis  counseling 
program  beyond  a  90-day  extension. 
Based  upon  the  CMHS 
recommendation.  FEMA  has  approved  a 
180-day  extension  to  the  time  period  for 
the  California  regular  crisis  counseUng 
program  from  February  18. 1995,  to 
August  17, 1995. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Dated:  January  24,  1995. 
Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 
Directorate. 
IFR  Doc.  95-2458  Filed  1-31-95;  8:45  am] 

BILUNG  CODE  e718-02-P 

The  National  Board  Fiscal  Year  1995 
Plan  for  Carrying  Out  the  Emergency 
Food  and  Shelter  Program  (EFSP) 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  notice  sets  out  the  plan 
by  which  the  Emergency  Food  and 
Shelter  Program  National  Board 
(National  Board)  is  conducting  a 
program  during  FY  1995  to  distribute 
$130,000,000  to  private  voluntary 
organizations  and  local  governments  for 
delivering  emergency  food  and  shelter 
to  needy  individuals.  The  distribution 
formula  for  selecting  organizations  and 
localities,  and  the  award  amount  for 
each,  follow  the  Plan  text. 
DATES:  The  award  to  the  National  Board 
was  made  October  24, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Fran 
McCarthy,  Preparedness,  Training  and 
Exercise  Directorate,  Federal  Emergency 
Management  Agency,  (202)  646-3652, 
or  Dennis  H.  Kwiatkowski,  Chair,  EFSP 
National  Board.  (202)  646-3487. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act,  42  U.S.C.  11301  et  seq., 
authorizes  use  of  funds  appropriated  by 
the  Congress  to  supplement  and  expand 
ongoing  efforts  to  provide  shelter,  food, 
and  supportive  services  to  homeless, 
needy  individuals.  As  in  past  phases, 
grant  awards  from  this  program  are 
provided  to  address  emergency  needs. 
This  program  is  not  intended  to  address 
or  correct  structural  poverty  or  long- 
standing problems.  Rather,  this 
appropriation  is  intended  for  the 
purchase  of  food  and  shelter  to 
supplement  and  expand  current 
available  resources  and  not  to  substitute 
or  reimburse  ongoing  programs  and 
services. 

The  National  Board  has  once  again 
adopted  the  following  operating 
principles: 

•  Speedy  administration  and  funding. 

•  Awards  to  areas  of  greatest  need. 

•  Local  decision-making. 

•  Public/private  sector  cooperation. 

•  Minimum,  but  accountable 
reporting. 

The  National  Board  expects  Local 
Boards.  Local  Recipient  Organizations 
(LROs).  and  State  Set-Aside  (SSA) 


Committees  to  abide  by  the  stated  rules 
of  this  Plan  and  to  focus  on  the 
following  concerns  and  principles 
mandated  by  the  NaUonal  Board: 

•  Serve  individuals  in  need  without 
discrimination  and  avoid  dupHcation  of 
benefits  by  supplementing  food  and 
shelter  services  individuals  might 
cuirently  be  receiving,  as  well  as  by 
aiding  those  who  are  receiving  no 
assistance. 

•  Refuse  to  authorize  the  spending  of 
funds  on  costs  that  differ  from  those 
allowed  by  the  National  Board,  unless  a 
written  request  is  made  in  advance  and 
approved  by  the  NaUonal  Board. 

•  Restrict  shelter  repairs  to  minimum 
work  required  to  bring  the  facility  into 
compliance  with  local  building  codes 
and  for  emergency  repairs  only  to  keep 
the  facility  open  during  the  program 
year  ($5,000  limit).  Avoid  decorative  or 
non-essential  repairs  and  purchases  as 
this  is  outside  the  intent  of  this 
program.  The  benefit  of  rehabilitaUon  to 
provide  service  should  be  carefully 
weighed  against  the  response  to  needs 
that  exist  at  the  time.  Emphasis  should 
be  placed  on  currently  existing  needs. 

The  NaUonal  Board  is  mandated,  as 
are  Local  Boards.  LROs.  SSA 
Committees,  and  FEMA,  to  carry  out  the 
intent  of  the  law.  We  must  all  ensure 
that  as  decisions  are  made,  we  not  only 
quesUon  if  a  specific  expenditure  falls 
within  the  guidelines  for  eligible  costs, 
but  also  if  making  this  expenditure 
would  fulfill  the  intent  of  the  program 
and  the  law. 

This  funding  should  be  used  to  target 
special  emergency  needs.  And  when  we 
discuss  emergency  needs  we  are 
referring  to  economic,  not  disaster- 
related,  emergencies.  The  funding 
should  supplement  feeding  and 
sheltering  efforts  in  ways  that  make  a 
difference.  What  that  means  is: 

•  EFSP  is  not  intended  to  make  up  for 
budget  shortfalls  or  to  be  considered  just 
a  line  in  an  annual  budget; 

•  it  is  not  intended  that  the  funds 
must  go  to  the  same  agencies  for  the 
exact  same  purposes  every  year,  and, 

•  the  funding  is  open  to  all 
organizaUons  helping  hungry  and 
homeless  people  and  it  is  not  intended 
that  the  funds  should  go  only  to  Local 
Board  member  agencies  or  local 
government  agencies. 

Having  stated  what  it  is  not,  what 
does  the  NaUonal  Boaitl  want  this 
program  to  be?  As  we  read  the  law 
EFSP  should: 

•  create  inclusive  local  coaliUons  that 
meet  regularly  to  determine  the  best  use 
of  funds  and  to  monitor  their  use  in 
their  respective  communities; 

•  ti^at  every  program  year  as  a  fr^sh 
opportunity  to  reassess  what  particular 
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community  needs  (e.g..  on-site  feeding 
or  utility  assistance,  mass  sheher  or 
homelessness  prevention,  etc.)  should 
be  addressed; 

•  encourage  agencies  to  work  together 
to  emphasize  their  respective  sU^ngths, 
work  out  common  problems,  and 
prevent  dupficaUon  of  effort;  and. 

•  examine  whether  the  program  is 
helping  to  meet  the  needs  of  special 
populations  such  as  minorities,  Native 
Americans,  veterans,  famifies  with 
children,  the  elderly,  and  the 
handicapped. 

It  is  our  intention  to  re-emphasize  that 
this  program  has  a  commitment  to 
emergency  services.  We  continue  to 
view  it  as  an  opportunity  for  building  a 
cohesive  emergency  stiiicture  which 
can,  for  example, 

•  coordinate  the  assistance  provided, 
across  agencies,  to  famihes  and 
individuals  applying  for  rental, 
mortgage,  or  utility  assistance; 

•  enhance  a  food  banking  network 
that  is  economical  in  its  cost  and  broad 
in  its  coverage; 

•  reinforce  creative  cooperation 
among  feeding  and  sheltering  sites  to 
ensure  help  for  street  populations  most 
in  need;  and, 

•  establish  or  maintain  a  system  that 
complements  rather  than  supplants 
existing  private  and  governmental 
efforts  to  provide  rent,  mortgage,  or 
utihty  assistance. 

The  National  Board  is  aware  that 
much  is  asked  of  our  voluntary  Local 
Boards  and  LROs,  and  very  little 
administi-ative  funding  is  provided.  But 
the  cooperative  model  Uiat  EFSP  has 
helped  to  create  can  be  a  useful  vehicle 
for  many  governmental  and  community 
based  programs.  As  a  group,  local 
providers  can  accomplish  much: 

•  initiating  a  dialogue  with  local 
offices  of  Federal  entities  such  as  the 
U.S.  DeparUnent  of  Agriculture  to  take 
full  advantage  of  excess  conunodities 
and  its  other  programs  or  with  the  U.S. 
Department  of  Labor's  Job  Training 
Partnership  Act  (JTPA); 

•  working  with  Federal  programs  that 
require  the  input  of  local  providers  such 
as  the  Department  of  Housing  and 
Urban  Development's  Community 
Development  Block  Grant  or  Emei^ncy 
Shelter  Grant  and  the  Department  of 
Health  and  Human  Services'  Health 
Care  for  the  Homeless; 

•  pooling  agency  efforts  to  gain 
Federal  (for  example,  HUD's 
Transitional  Housing  Program)  and 
private  foundation  grants; 

•  leveraging  EFSP  funds  within  the 
community  by  encouraging  matches  of 
local  EFSP  allocations  from  State  and 
local  governments  and  private 
resources;  and. 


•  exchanging  ideas  on  administrative 
and  accounting  meUiods  that  can 
improve  delivery  of  services  and  focus 
on  the  collaborative  rather  than  the 
competitive  aspects  of  agency  relations. 

Eleven  years  ago  this  program  began 
as  a  one-time  effort  to  help  address 
urgent  needs.  The  survival  of  this 
pubUc-private  partnership  is  not  only  a 
testament  to  needs,  but  also  to  the 
effectiveness  of  EFSP  as  an  example  of 
local  decisionmaking  and  community 
responsibihty  in  attempting  to  meet 
those  needs. 

EFSP  is  a  reminder  of  this  nation's 
willingness  to  confront  difficult 
problems  within  the  society  in  new 
ways.  But  most  importantly,  EFSP  has 
fed  and  sheltered  homeless  and  hungry 
people,  it  has  maintained  homes  and  the 
famihes  in  those  homes,  and  it  has 
created  useful  public-private 
partnerships  writhin  communities. 
Table  of  Contents 

1.0  Background  and  inU-oduction. 

1.1  Purpose. 

2.0  Concept  of  operations. 

2.1  Financial  terms  and  conditions. 

2.2  Organization,  roles  and  responsibilities. 

2.3  General  guidelines. 

2.4  Eligibility  of  costs. 

3.0    Independent  annual  audits 

requirements. 
4.0    Appeals  process  for  participation/ 

funding. 
5.0    Variances  and  Waivers. 
6.0    Reporting  requirements. 
7.0    Amendments  to  plan. 

Section  1.0    Background  and 
Introduction 


The  Emergency  Food  and  Shelter 
Program  was  established  on  March  24, 
1983,  with  die  signing  of  the  "Jobs 
Stimulus  Bill,"  Public  Uw  98-«.  That 
legi.s]ation  created  a  National  Board, 
chaired  by  FEMA,  which  consisted  of 
representatives  of  Uie  American  Red 
Cross;  Catholic  Charities,  USA;  the 
Sal.ation  Army;  Council  of  Jewish 
Federations,  Inc.;  United  Way  of 
America,  and  Uie  National  Council  of 
Churches  of  Christ  in  the  U.S.A. 

Since  that  first  piece  of  legislation  in 
19a.j.  tlirough  its  authorization  under 
the  Stewart  B.  McKinney  Homeless 
Assistance  Act  (Public  Law  100-77— 
signed  into  law  on  July  24, 1987, 
subsequently  reauthorized  under  Public 
Law  100-628,  signed  into  law  on 
November  7, 1988),  the  Emei^ency  Food 
and  Shelter  Program  has  disUibuted 
almost  $1.3  billion  to  over  10,800  social 
service  agencies  in  more  than  2,500 
communities  across  the  country. 
From  its  inception,  the  unique 
features  of  this  program  have  been  the 
partnerships  it  has  established.  At  the 
national  level,  the  Federal  government 
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and  board  member  organizations  have 
the  legal  responsibility  to  work  together 
to  set  allocations  criteria  and  establish 
program  gmdelines.  Such  coalitions,  as 
set  forth  in  the  law,  are  even  more  vital 
on  the  local  level.  In  each  commimity 
Local  Boards  make  the  most  significant 
decisions  on  their  own  make-up  and 
operation,  the  types  of  services  most  in 
need  of  supplemental  help,  what 
organizations  should  be  funded  and  for 
what  purpose  and  amount.  These 
portions  of  the  law  have  remained 
unchanged  and  are  the  core  of  this 
unique  pubhc-private  partnership. 

Section  1.1    Purpose 

This  pubhcation  is  developed  by  the 
National  Board  to  outline  the  roles, 
responsibilities,  and  implementation 
procedures  which  shall  be  followed  by 
the  Local  Boards,  LROs,  SSA 
Conmiittees,  National  Board,  and  FEMA 
in  the  distribution  and  use  of  these 
funds.  National  in  scope,  EFSP  will 
provide  food  and  shelter  assistance  to 
individuals  in  need  through  local 
private  voluntary  organizations  and 
local  governments  in  areas  designated 
by  the  National  Board  as  being  in 
highest  need. 

The  intent  of  EFSP  is  to  meet 
emergency  needs  by  supplementing  and 
expanding  food  and  shelter  assistance 
individuals  might  currently  be 
receiving,  as  well  as  to  help  those  who 
are  receiving  no  assistance.  Individuals 
who  received  assistance  under  previous 
programs  may  again  be  recipients, 
providing  they  meet  local  eligibility 
requirements. 

Section  2.0    Concept  of  Operations 

(a)  Secretariat  of  National  Board. 
United  Way  of  America  will  act  as  the 
National  Board's  Secretariat  and  fiscal 
agent  and  perform  the  necessary 
administrative  duties  that  the  Board 
must  accomplish. 

(b)  Funds  distribution.  Funds 
distributed  by  the  National  Board  will 
be  to  areas  of  greatest  need  (refer  to 
section  2.3(a)  and  Supplementary 
Information,  above,  for  jurisdiction 
distribution  formula  and  funding 
requirements). 

(c)  Distribution  to  LROs.  National 
Board  funds  will  be  distributed  to  LROs 
and  Fiscal  Agents  certified  eligible  by 
Local  Boards.  (Refer  to  section  2.2(e)  for 
selection  of  LROs  and  section  2.2(f)  for 
the  Fiscal  Agent/Fiscal  Conduit  Agency 
Relationship). 

(d)  Administrative  allowance 
limitation.  There  is  an  administrative 
allowance  limitation  of  two  percent 
(2%)  for  local  jurisdictions,  one-half  of 
one  percent  (0.5%)  for  SSA  Committees 
(when  in  operation),  and  one  percent 


(1%)  for  the  National  Board.  Local 
administrative  funds  are  intended  for 
use  by  LROs  and  not  for  reimbursement 
of  program  or  administrative  costs 
which  any  recipient's  parent 
organization  (its  State  or  regional 
offices)  might  incur  as  a  result  of  this 
additional  funding. 

(e)  Notification  of  award  eligibility. 
The  National  Board  will  notify 
qualifying  jurisdictions  of  award 
eligibiUty  within  60  days  following 
allocation  by  FEMA.  Unused  or 
recaptured  hinds  will  be  reallocated  by 
the  National  Board,  except  in  the  case 
of  SSA  counties  whose  funds  may  be 
reallocated  by  the  respective  SSA 
Committees. 

(f)  Funds  end-date.  All  funds  shall  be 
paid  out  by  LROs  and  spending  shall 
cease  by  their  jurisdiction's  selected  end 
date.  Local  Boards  have  until  one  month 
following  tlieir  end  date  to  submit  final 
reports  and  complete  documentation  of 
expenses  (for  specified  LROs  only)  to 
the  National  Board. 

Those  LROs  not  required  to  submit 
documentation  to  the  National  Board 
must  satisfy  the  Local  Board  that  all 
funds  have  been  expended  in 
accordance  with  National  Board 
guidelines.  Note:  Local  Boards  and 
LROs  are  reminded  that  although 
documentation  may  not  be  required  to 
be  submitted  with  their  final  report, 
they  are  subject  to  random  audits  which 
may  require  the  submission  of 
documentation  at  a  later  date. 

Section  2.1     Financial  Terms  and 
Conditions 

(a)  Definitions. 

"Local  Recipient  Organization"  refers 
to  the  local  private  or  public 
organizations  that  will  receive  any 
award  of  funds  fi-om  the  National  Board. 

"Award"  refers  to  the  award  of  funds 
made  by  the  National  Board  to  a  local 
private  or  public  organization  on  the 
recommendation  of  a  Local  Board. 

"End-of-program  date"  refers  to  the 
date,  as  agreed  upon  by  Local  and 
National  Board,  by  which  all  monies  in 
a  given  jurisdiction  must  be  spent  or 
returned. 

(b)  Amendments. 

An  award  may  be  amended  at  any 
time  by  a  written  modification. 
Amendments  that  reflect  the  rights  and 
obligations  of  either  party  shall  be 
executed  by  both  the  National  Board 
and  the  LRO.  Administrative 
amendments  such  as  changes  in 
accounting  data  may  be  issued 
unilaterally  by  the  National  Board. 

(c)  Local  Board  Authority  Related  to 
LROs. 

(1)  The  Local  Board  is  responsible  for 
monitoring  expenditures  of  LROs 


providing  food,  services,  or  both, 
authorizing  the  adjustment  of  funds 
between  food  and  shelter  programs,  and 
reallocating  fimds  from  one  LRO  to 
another. 

(2)  Local  Boards  may  not  alter  or 
change  National  Board  cost  eligibility  or 
approve  expenditures  outside  the 
National  Board's  criteria  without 
National  Board  permission.  (Refer  to 
Section  5.0  on  Variances  and  Waivers.) 

(3)  A  Local  Board  can  call  back  funds 
h'om  an  LRO  and  reallocate  to  another 
LRO  in  the  case  of  gross  negligence, 
inadequate  use  of  hinds,  failure  to  use 
funds  for  purposes  intended,  or  for  any 
other  violation  of  the  National  Board 
guidelines,  or  in  cases  of  critical  need  in 
the  commimity.  The  Local  Board  must 
advise,  in  writing,  all  LROs  of  any 
reduction  or  reallocation  of  their 
original  award. 

(4)  If  the  Local  Board  discovers 
ineligible  expenditures  by  an  LRO,  the 
Local  Board  must  send  to  the 
organization  a  written  request  for 
reimbursement  of  the  amount.  The 
National  Board  must  also  be  notified.  If 
the  LRO  is  unwilling  or  unable  to 
reimburse  the  National  Board  for  the 
ineligible  expenditures,  the  Local  Board 
must  refer  the  matter  to  the  National 
Board.  The  National  Board  may  ask  the 
Local  Board  to  take  further  action  to  see 
that  reimbursement  of  ineligible 
expenditures  is  made  to  the  National 
Board,  or  the  National  Board  may  refer 
the  matter  to  FEMA. 

If  the  Local  Board  suspects  that  fraud 
has  been  committed  by  an  LRO,  the 
Local  Board  must  contact  the  Office  of 
the  Inspector  General,  FEMA,  in  writing 
or  by  telephone  at  1-800-323-6603 
with  details  of  suspected  fraud  or 
misuse  of  Federal  funds. 

(5)  If  an  LRO  received  an  award  under 
previous  phases,  it  must  not  include 
those  funds  in  any  reporting  for  the 
present  awards.  Reports  should  be 
confined  to  the  amount  granted  by  the 
National  Board  under  the  new 
appropriations  legislation. 

(d)  Cash  Depositories. 

(1)  Any  money  advanced  to  the  LRO 
under  the  terms  of  this  award  must  be 
deposited  in  a  bank  with  Federal 
Deposit  Insurance  Corporation  (FDIC)  or 
Federal  Savings  &  Loan  Insurance 
Corporation  (FSLIC)  insurance  coverage 
(whose  responsibihty  has  been  taken 
over  by  FDIC),  and  the  balance 
exceeding  the  FDIC  or  FSLIC  coverage 
must  be  collaterally  secured.  Interest 
income  earned  on  these  monies  must  be 
put  back  into  program  costs. 

(2)  LROs  are  encouraged  to  use 
minority  banks  (a  bank  which  is  owned 
at  least  50  percent  by  minority  group 
members).  This  is  consistent  with  the 
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national  goal  of  expanding  the 
opportunities  for  minority  business 
enterprises.  A  list  of  minority-owned 
banks  can  be  obtained  from  the  Office 
of  Minority  Business  Enterprises. 
Department  of  Commerce.  Washington 
DC  20203. 

(e)  Retention  and  Custodial 
Requirements  for  Records. 

(1)  Financial  records,  supporting 
documentation,  statistical  records,  and 
all  other  records  pertinent  to  the  award 
shall  be  retained  for  a  period  of  three 
years,  v«th  the  following  exceptions: 
(i)  If  any  litigation,  claim  or  audit  is 
started  before  the  expiration  of  the 
three-year  period,  the  records  shall  be 
retained  until  all  litigation,  claims  or 
audit  findings  involving  the  records 
have  been  resolved. 

(ii)  Records  for  nonexpendable 
property,  if  any,  acquired  in  part  with 
Federal  funds  shall  be  retained  for  three 
years  after  submission  of  a  final  report. 
Nonexpendable  property  is  defined  as 
tangible  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  of  more  than  $300  per  unit. 

(2)  The  retention  period  starts  from 
the  date  of  the  submission  by  the  LRO 
of  the  final  expenditure  report. 
•    (3)  The  National  Board  may  request 
transfer  of  certain  records  to  its  custody 
from  the  LRO  when  it  determines  that 
the  records  possess  long-term  retention 
value.  The  LRO  shall  make  such 
transfers  as  requested. 

(4)  The  Director  of  FEMA,  the 
Comptroller  General  of  the  United 
States,  and  the  National  Board,  or  any 
of  their  duly  authorized  representatives, 
shall  have  access  to  any  pertinent  books, 
documents,  papers,  and  records  of  the 
recipient  organization,  and  its 
subgrantees  to  make  audits, 
examinations,  excerpts  and  transcripts, 
(f)  Financial  management  systems. 
(1)  The  LRO/fiscal  agent  or  fiscal 
conduit  shall  maintain  a  financial 
management  system  that  provides  for 
the  following: 

(i)  Accurate,  current  and  complete 
disclosures  of  the  financial  results  of 
this  program. 

(ii)  Records  that  identify  adequately 
the  source  and  appHcation  of  funds  for 
federally  supported  activities.  These 
records  shall  contain  information 
pertaining  to  Federal  awards, 
authorizations,  obligations,  unobligated 
balances,  assets,  outlays,  and  incomes. 

(iii)  Effective  control  over  and 
accountability  for  all  funds,  property, 
and  other  assets. 

(iv)  Procedures  for  determining 
eligibility  of  costs  in  accordance  with 
the  provisions  of  the  EFSP  manual. 

(v)  Accounting  records  that  are 
supported  by  source  documentation. 


The  LRO  must  maintain  and  retain  a 
register  of  cash  receipts  and 
disbursements  and  original  supporting 
documentation  such  as  purchase  orders, 
invoices,  canceled  checks,  and  whatever 
other  documentation  is  necessary  to 
support  its  costs  under  the  program, 
(vi)  A  systematic  method  to  ensure 
timely  and  appropriate  resolution  of 
audit  findings  and  recommendations, 
(vii)  In  cases  where  more  than  one 
civil  jurisdiction  (e.g.,  a  city  and  a 
balance  of  county,  or  several  counties) 
recommends  awards  to  the  same  LRO, 
the  organization  can  combine  these 
funds  in  a  single  account.  However, 
separate  program  records  for  each  civil 
jurisdiction  award  must  be  kept, 
(g)  Audit  requirements. 
(1)  If  receiving  $25,000  or  more  from 
EFSP,  the  LRO  will  be  eligible  to  receive 
funds  if  it  arranges  for  an  audit  of  funds 
to  coincide  vkrith  the  next  scheduled 
annual  audit  of  its  financial  affairs.  An 
original  and  two  copies  of  this  audit 
will  be  provided  to  the  National  Board 
on  request.  It  is  not  necessary  to  have 
a  separate,  independent  audit  for  this 
award  so  long  as  program  funds  are 
treated  as  a  separate  element  in  the 
agency's  regular  annual  audit.  If  the 
LRO  does  not  have  a  certified  annual 
audit,  its  audit  must  be  provided  by  a 
Local  Board-designated  fiscal  agent  for 
the  recipient  organization  willing  to 
account  for  the  fimds.  No  funds  will  be 
issued  to  an  LRO  receiving  $25,000  or 
more  from  EFSP  in  the  previous  phase 
that  has  not  completed  an  annual  audit. 

(2)  If  receiving  less  than  $25,000  from 
EFSP.  there  are  no  independent  audit 
requirements. 

(3)  All  National  Board-funded 
agencies  (both  governmental  and  not- 
for-profit)  that  receive  $100,000  or  more 
in  Federal  funds  must  comply  with  the 
OMB  Circular  A-133,  Audits  of 
Institutions  of  Higher  Education  and 
Other  Non-Profit  Institutions,  which 
requires  a  single  organization-wide 
audit.  This  $100,000  could  be 
exclusively  EFSP  funds  or  a 
combination  of  EFSP  fimds  and  other 
Federal  funds  which  an  agency  might  be 
receiving.  In  addition  to  compliance 
v«th  the  OMB  Circular  A-133,  the 
National  Board  requires  all  EFSP- 
funded  agencies  to  meet  the 
requirements  stated  in  this  plan 
regarding  program  compliance, 
reporting,  documentation  and 
submission  of  documentation. 

(h)  Payment. 

A  first  payment  shall  be  made  to  the 
LRO  by  the  Secretariat  upon 
recommendation  of  the  Local  Board  and 
approval  by  the  National  Board.  An 
interim  report  will  be  mailed  with  the 
second  and  third  check  requests  to  be 


completed  by  each  agencyi  signed  by 
the  Local  Board  chair,  and  Vailed  tojiie 
National  Board.  Second/thir(N. 
installments  will  be  held  until  t!be 
jurisdiction's  final  Local  Board  report- 
and  documentation  for  the  previous 
year  has  been  reviewed  and  found  to  be 
clear. 

(i)  Financial  reporting  requirements. 
LROs  shall  submit  a  financial  status 
report  to  the  Local  Board  which  will 
forward  it  to  the  National  Board  by  one 
month  after  the  jurisdiction's  program 
ending  date. 

The  National  Board  shall  provide  the 
LRO,  through  the  Local  Board,  with  the 
necessary  report  forms  well  in  advance 
of  report  deadlines, 
(j)  Closeout  procedures. 
(1)  The  following  definitions  shall 
apply  to  closeout  procedures: 

"Close-out"  is  the  process  by  which 
the  National  Board  determines  that  all 
applicable  administrative  actions  and 
allTequired  work  pertaining  to  the 
award  have  been  completed. 

"Disallowed  costs"  are  those  charges 
that  the  National  Board  determined  to 
be  unallowable  in  accordance  with  the 
legislation.  National  Board 
requirements,  applicable  Federal  cost 
principles,  or  other  conditions 
contained  in  the  award.  The  applicable 
cost  principles  for  Private  Voluntary 
Organizations  are  contained  in  OMB 
Circular  A-122,  "Cost  Principles 
Applicable  for  Non-Profit  Agencies," 
and  OMB  Circular  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Other  Agreements  with  Institutions 
of  Higher  Education,  Hospitals,  and 
Other  Non-Profit  Organizations."  The 
applicable  cost  principles  for  Public 
Organizations  are  contained  in  OMB 
Circular  A-e7,  "Cost  Principles  for  State 
Agencies  and  Units  of  Local 
Governments."  If  imsure  of  where  to 
find  these  circulares,  check  with  your 
local  Congressional  Representative, 
(k)  Lobbying. 

(1)  Pubhc  Law  101-121,  Section  319, 
states  that  an  LRO  shall  not  use 
Federally  appropriated  grant  funds  for 
lobbying  activities.  This  condition  bars 
the  use  of  Federal  money  for  political 
activities,  but  does  not  in  any  way 
restrict  lobbying  or  political  activities 
paid  for  with  non-Federal  funds.  This 
condition  prohibits  the  use  of  Federal 
grant  funds  for  the  following  activities: 

(i)  Federal,  State  or  local 
electioneering  and  support  of  ?uch 
entities  as  campaign  organizations  and 
political  action  committees; 

(ii)  Direct  lobbying  of  the  Congress 
and  State  legislatures  to  influence 
legislation; 

(iii)  Grassroots  lobbying  concerning 
either  Federal  or  State  legislation; 
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(iv)  Lobbying  of  the  Executive  branch 
in  connecticHi  with  decisions  to  sign  or 
veto  enrolled  legislation:  and, 

(v)  Efforts  to  utilize  State  or  local 
officials  to  lobby  the  Congressional  or 
State  Legislatures. 

(2}  Any  LRO  that  will  receive  more 
than  $100,000  in  EFSP  funds  is  required 
to  submit  the  following  prior  to  grant 
payment: 

(i)  a  certification  form  that  EFSP 
funds  will  not  be  used  for  lobbying 
activities;  and, 

(ii)  a  disclosure  of  lobbying  activities 
(if  applicable). 

Section  2.2    Organization,  Roles,  and 
Responsibilities 

(a)  Federal  Emergency  Management 
Agency  (FEMA). 

FEMA  will  perform  the  following 
EFSP  activities: 

(1)  Qsistitute  a  National  Board 
consisting  of  individuals  affiliated  with 
United  Way  of  America;  the  Salvation 
Army;  the  National  Coimcil  of  Churches 
of  Christ  in  the  USA;  Catholic  Charities, 
USA;  the  Council  of  Jewish  Federations. 
Inc.;  the  American  Red  Cross;  and 
FEMA. 

(2)  Chair  the  National  Board,  using 
parliamentary  procedures  and 
consensus  by  the  National  Board  as  the 
mode  of  operation. 

(3)  Provide  policy  guidance, 
management  oversight.  Federal 
coordination,  and  staff  assistance  to  the 
National  Board. 

(4)  Award  the  grant  to  the  National 
Board. 

(5)  Assist  the  Secretariat  in 
implementing  the  National  Board 
Program. 

(6)  Report  to  Congress  on  the  year's 
program  activities  through  the 
Interagency  Council  on  the  Homeless 
Annual  Report. 

(7)  Conduct  audits  of  the  program. 

(8)  Initiate  Federal  collection 
procedures  to  collect  funds  due  when 
the  efforts  of  the  National  Board  have 
not  been  successful. 

(b)  National  Board. 
The  National  Board  will: 

(1)  Select  jurisdictions  of  highest  need 
for  food  and  shelter  assistance  and 
determine  amount  to  be  distributed  to 
each. 

(2)  Notify  national  organizations 
interested  in  emergency  food  and 
shelter  to  publicize  the  availabihty  of 
funds. 

(3)  Develop  the  operational  manual 
for  distributing  funds  and  establish 
criteria  for  expenditure  of  funds. 

(4)  In  lurisdictions  that  received 
previous  awards,  notify  the  former  Local 
Board  chair  that  new  funds  are 
available.  In  areas  newly  selected  for 


funding,  notify  the  local  United  Way. 
American  Red  Cross,  Salvation  Army,  or 
local  government  official.  The  National 
Board  will  notify  qtialifying 
jurisdictions  of  award  eligibifity  within 
60  days  following  allocation  by  FEMA. 

(5)  Provide  copies  of  award 
notification  materials  to  National  Board 
member  affiliates  and  other  interested 
parties. 

(6)  Secure  board  plan,  certification 
forms  and  board  rosters  from  Local 
Boards  that  funds  will  be  used  in 
accordance  with  established  criteria. 

(7)  Distribute  funds  to  selected  LROs. 

(8)  Hear  appeals  and  grant  waivers. 

(9)  EstablisD  an  equitable  system  to 
accomphsh  the  reallocation  of 
unclaimed  or  unused  funds. 

(10)  Ensure  that  funds  are  properly 
accounted  for,  and  that  funds  due  are 
collected. 

(11)  Provide  consultation  and 
technical  assistance  to  local 
jurisdictions  as  necessary  to  monitor 
program  compUance. 

(12)  Submit  end-of-program  report  on 
jurisdictions'  use  of  funds  to  FEMA. 

(13)  Conduct  a  compliance  review  of 
food  and  shelter  expenditures  made 
under  this  program  for  specified  LROs. 
The  National  Board,  FEMA.  the 
independent  accounting  firm  selected 
by  the  National  Board,  or  the  Inspector 
General's  office  may  also  conduct  an 
audit  of  these  funds. 

(14)  Monitor  LRO  compliance  with 
0MB  Circular  A-1 33. 

(c)  State  Set-Aside  (SSA). 

(1)  The  SSA  process  has  been  adopted 
to  allow  greater  flexibifity  in  selection  of 
jurisdictions  and  is  intended  to  target 
pockets  of  homelessness  or  poverty  in 
non-qualifying  jurisdictions  (refer  to 
Supplementary  Information,  above,  on 
qualifying  criteria),  areas  experiencing 
drastic  economic  changes  such  as  plant 
closings,  areas  with  hi^  levels  of 
unemployment  or  poverty  which  do  not 
meet  the  minimimi  400  unemployed,  or 
jurisdictions  that  have  documented 
measures  of  need  which  are  not 
adequately  reflected  in  unemployment 
and  poverty  data. 

(2)  The  distribution  of  funds  to  SSA 
Committees  will  be  based  on  a  ratio 
calculated  as  follows:  the  State's  average 
number  of  unemployed  in  non-funded 
jurisdictions  divided  by  the  average 
number  of  unemployed  in  non-funded 
jurisdictions  nationwide  equals  the 
State's  percentage  of  the  total  amount 
available  for  SSA  awards. 

(3)  A  SSA  Committee  in  each  State 
will  recommend  high  need  jurisdictions 
and  award  amounts  to  the  National 
Board.  Priority  consideration  is  to  be 
given  to  jurisdictions  otherwise  not 
meeting  criteria  for  funding,  although 


funded  jurisdictions  are  not  exempt 
fiom  receiving  additional  fimding.  SSA 
Committees  should  also  consider  the 
special  circumstances  of  jurisdictions 
that  qualified  in  previous  funding 
phases  but  are  not  eligible  in  the  current 
phase.  The  State  Committees  may  wish 
to  provide  these  jurisdictions  with  an 
allocation  so  that  the  abrupt  change  in 
funding  status  is  not  disruptive  to  local 
providers.  SSA  Committees  are 
encouraged  to  consider  current  and 
significant  State  or  local  data  in  their 
deliberations.  Although  the  National 
Board  staff  provides  national  data  to  the 
SSA  Committees,  it  does  not  mandate 
any  particular  formula.  These 
committees  are  free  to  act 
independently  in  choosing  eligible 
jurisdictions. 

(4)  In  each  State,  the  State  United 
Way  (or  United  Way  in  the  capital  city) 
will  be  notified  of  the  award  amount 
available  to  the  SSA  Committee.  In  a 
State  where  there  are  affiliates  of  the 
voluntary  organizations  represented  on 
the  National  Board,  they  must  be  invited 
to  serve  on  the  State  Committee.  If  no 
single  State  affiliate  exists,  an 
appropriate  representative  should  be 
invited.  The  Governor  or  his/her 
representative  will  replace  the  FEMA 
member.  State  Committees  are 
encouraged  to  expand  participation  by 
inviting  or  notifying  other  private  non- 
profit organizations  on  the  State  level. 
The  National  Board  encourages  the 
inclusion  of  Native  American 
representation  on  the  State  Committee. 

(5)  Members  of  the  SSA  Committee 
shall  elect  a  person  to  chair  the 
committee. 

(6)  The  SSA  Committees  are 
responsible  for  the  following: 

(i)  recommending  high-need 
jurisdictions  and  award  amounts  within 
the  State.  When  selecting  jurisdictions 
with  demonstrated  need,  the  National 
Board  encourages  the  consideration  of 
counties  incorporating  or  adjoining 
Indian  reservations.  The  SSA 
Committee  has  25  working  days  to 
notify  the  National  Board  in  writing  of 
its  selections  and  the  appropriate 
contact  person  for  each  area.  Note:  The 
minimum  award  amount  for  a  single 
jurisdiction  is  $1,000  and  only  whole- 
dollar  amounts  can  be  allocated. 

(ii)  Notifying  the  National  Board  of 
selection  criteria  that  were  used  to 
determine  which  jurisdictions  within 
the  State  was  selected  to  receive  funds. 
The  National  Board  will  then  notify 
these  jurisdictions  directly. 

(iii)  recommending  that  other 
jurisdictions  receive  the  reallocated 
funds,  in  the  event  that  funds  are  not 
claimed  by  SSA  jurisdictions. 

(d)  Locai  Board. 
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(1)  Each  area  designated  by  the 
National  Board  to  receive  funds  shall 
constitute  a  Local  Board.  In  a  local 
community  where  there  are  affiliates  of 
me  United  Way  of  America;  The 
SalvaUon  Army;  the  National  Council  of 
Churches  of  Christ  in  the  U.S.A.; 
Catholic  Charities,  U.S.A;  Council  of 
Jewish  Federations;  and  the  American 
Red  Cross;  which  are  represented  on  the 
National  Board,  they  must  be  invited  to 
serve  on  the  Local  Board.  The  National 
Board  mandates  that  if  a  jurisdiction  is 
located  within  or  encompasses  a 
federally  recognized  Indian  reservation, 
a  Native  American  representative  must 
be  invited  to  serve  on  the  Local  Board. 
All  Local  Boards  are  required  to  include 
in  their  membership  a  homeless  or 
formerly  homeless  person.  Local  Boards 
should  seek  recommendations  from 
LROs  for  an  appropriate  representative. 
Local  Boards  that  are  unable  to  have 
homeless  or  formerly  homeless 
representation  must  still  consult  with 
homeless  or  formerly  homeless 
individuals,  or  former  or  current  clients 
of  food  or  housing  services  for  their 
input.  The  County  Executive/Mayor, 
appropriate  head  of  local  government  or 
his  or  her  designee  will  replace  the 
FEMA  member.  An  agency's  own 
governing  board  is  not  an  acceptable 
substitute  for  a  Local  Board.  Local 
Boards  are  encouraged  to  expand 
participation  end  membership  by 
inviting  or  notifying  minority 
populations,  other  private  non-profit 
organizations  and  government 
organizations;  the  jurisdiction  should  be 
geographically  represented  as  well. 

The  members  of  each  Local  Board  will 
elect  a  chair.  Local  Board  membership 
is  not  honorary;  there  are  specific  duties 
the  board  must  perform.  If  a  member 
cannot  regularly  attend  meetings,  the 
member  should  be  replaced  by  another 
representative  of  the  member's 
designated  agency.  If  a  member  must  be 
absent  ft-om  a  meeting,  the  member's 
organization  may  designate  an  alternate. 

(2)  If  a  locality  has  not  previously 
received  funding  and  is  now  designated 
as  being  in  high  need,  the  National 
Board  has  designated  the  local  United 
Way  to  constitute  and  convene  a  Local 
Board  as  described  above.  If  there  is  no 
local  United  Way,  or  it  does  not 
convene  the  board,  the  local  American 
Red  Cross,  the  local  Salvation  Army,  or 
a  local  government  official  will  be 
responsible  for  convening  the  initial 
meeting  of  the  Local  Board. 

If  a  locality  has  previously  received 
National  Board  funding,  the  former 
chairman  of  the  Local  Board  will  be 
contacted  regarding  any  new  funding 
the  locality  is  designated  to  receive. 


Each  award  phase  is  new;  therefore, 
the  Local  Board  is  a  new  entity  in  every 
phase.  The  convener  of  the  Local  Board 
must  ask  each  agency  to  designate  or 
redesignate  a  representative  every 
program  year. 

(3)  The  Local  Board  must  establish 
and  follow  regular  procedures.  The 
National  Board  encourages  Local  Boards 
to  hold  at  least  two  meetings:  a  meeting 
to  allocate  the  grant  and  a  second  to 
monitor  LRO  activities.  A  majority  of 
members  must  be  present  for  the 
meeting  to  be  official.  Attendance  and 
decision-making  minutes  must  be  kept. 
Meeting  minutes  must  be  approved  by 
the  Local  Board  at  the  next  meeting. 
They  must  also  be  available  to  the 
National  Board,  Federal  authorities,  and 
the  public  on  request. 

(4)  The  Local  Board  will  have  25 
working  days  after  the  notification  of 
the  award  selection  by  the  National 
Board  in  which  to  advertise  and 
promote  the  program  and  consider  all 
private  voluntary  and  public 
organizations  for  participation, 
including  those  on  Indian  reservations. 
Consideration  must  be  given  to  any 
agency  providing  or  capable  of 
providing  emergency  food  and  shelter 
services,  not  only  those  represented  on 
the  Local  Board  or  affiliates  of  State  or 
national  organizations.  Advertising 
must  take  place  prior  to  the  Local 
Board's  allocation  of  funds.  Failure  to 
advertise  properly  will  delay  processing 
of  the  jurisdiction's  board  plan. 

(5)  The  Local  Board  selects  and 
recommends  which  local  organizations 
should  receive  grants  and  the  amounts 
of  the  grants.  Since  member  agencies  of 
the  Local  Board  may  also  apply  for 
funding,  care  must  be  taken  that  every 
applicant  is  judged  by  common, 
consistent  criteria.  Local  Board 
members  should  strive  to  use  sound 
judgement  and  fairness  in  their 
approach.  The  Local  Board  should  be 
prepared  to  justify  an  allocation  of  one- 
third  (1/3)  or  more  of  its  total  award  to 
a  single  LRO.  NOTE:  The  minimum 
grant  per  LRO  is  $300  and  only  whole- 
dollar  amounts  may  be  allocated. 

(6)  Local  Boards  are  responsible  for 
monitoring  LROs  that  receive  over 
$100,000  in  Federal  funds  and  ensuring 
that  they  comply  with,  OMB  Circular 
A-133. 

(7)  Local  Boards  must  complete  and 
return  all  required  forms  to  the  National 
Board.  (Local  Board  Plan,  Local  Board 
Certification  Form,  and  Local  Board 
Roster). 

(8)  Local  Boards  shall  secure  and 
retain  signed  forms  from  each  LRO 
certifying  that  program  guidelines  have 
been  read  and  understood,  and  that  the 


LROs  will  comply  with  cost  eligibility 
and  reporting  reouirements. 

(9)  Local  Boards  must  establish  a 
system  to  ensure  that  no  duplication  of 
service  occurs  within  the  expenditure 
categories  of  rent,  mortgage  or  utihty 
assistance  (RMU). 

(10)  Local  Boards  must  notify  the 
National  Board  of  changes  in  the  Local 
Board  chair,  staff  contact,  or  LRO 
contacts,  including  complete  addresses 
and  phone  numbers. 

(11)  Local  Boards  that  determine  they 
can  better  utilize  their  resources  by 
merging  vwth  neighboring  boards  may 
do  so.  The  head  of  government  or  his  or 
her  designee  for  each  jurisdiction  must 
sit  on  the  merged  board,  along  with 
agency  representatives  from  each 
jurisdiction.  The  merged  Local  Board 
must  ensure  that  the  award  amount 
designated  for  each  civil  jurisdiction  is 
used  to  provide  assistance  to 
individuals  within  that  jurisdiction. 

(12)  Local  Boards  are  required  to  be 
familiar  with  current  guidelines  and  to 
provide  technical  assistance  to  service 
providers.  Advice  and  counsel  can  be 
provided  by  National  Board  staff. 

(13)  An  appeals  process  must  be 
established  to  address  participation  or 
funding  including,  where  deemed 
appropriate,  the  involvement  of 
individuals  not  a  part  of  the  dispute  in 
the  decision,  to  hear  and  resolve  appeals 
made  by  funded  or  non-funded 
organizations,  and  to  investigate 
complaints  made  by  individuals  or 
organizations.  Appeals  should  be 
handled  promptly.  Cases  that  cannot  be 
handled  locally  should  be  referred  in 
writing  to  the  National  Board  and 
include  details  on  action  that  has  been 
taken.  Cases  involving  fraud  or  other 
misuse  of  Federal  funds  should  be 
reported  to  the  Office  of  the  Inspector 
General,  FEM.'\.  in  writing  or  by 
telephone  at  1-600-323-8603. ' 

(14)  The  chair  of  the  Local  Board  or 
his  or  her  designated  staff  will  be  the 
central  coordination  point  of  contact 
between  the  National  Board  and  the 
LRO  selected  to  receive  assistance  from 
EFSP.  To  facilitate  program 
coordination,  the  chair  of  the  Local 
Board  will  contact  the  State  agencies 
through  which  surplus  food  and  other 
Federal  assistance  are  provided. 

(15)  If  requested  by  the  National 
Board,  the  Local  Board  should  nominate 
an  appropriate  feeding  organization  to 
receive  surplus  food  from  Department  of 
Defense  commissaries. 

(16)  Local  Boards  will  be  responsible 
for  monitoring  programs  carried  out  by 
the  LROs  they  have  selected  to  receive 
funds.  Local  Boards  should  work  with 
LROs  to  ensure  that  funds  are  bcin" 
used  to  meet  immediate  food  and 
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shelter  needs  on  an  ongoing  basis.  Local 
Boards  may  not  alter  or  change  National 
i^onrd  cost  eligibility  or  approve 
fxp«?ndilures  outside  the  National 
Hoarfl's  crifpria  without  National  Board 
permission. 

(17)  Thi;  Lo4  al  Board  should 
rnallncatc  funds  whenever  it  determines 
that  the  original  allocation  plan  does  not 
niflcct  the  actual  need  for  services  or  if 
an  LRO  is  unable  to  use  its  full  award 
effectively.  Funds  must  be  recovered 
and  may  be  reallocated  if  an  LRO  makes 
ineligible  expenditures  or  uses  fimds  for 
items  that  have  clearly  not  been 
approved  by  tlie  Lor^l  Board.  Funds 
held  in  estjow  for  LROs  which  have 
unresolved  compliance  problems  can  be 
reallocated  or  may  be  reclaimed  by  the 
National  Board. 

The  lx)cal  Board  may  approve 
reallocation  of  funds  between  LR(3s  that 
.•re  already  participating  in  the  program. 
However,  the  National  Board  must  be 
notified  in  writing.  The  Local  Board 
may  also  return  funds  to  the  National 
Hoard  for  reissuance  to  another  LRO  or 
request  reallocation  of  remaining  funds 
Ijcfore  they  are  released  by  the  National 
Board  (e.g.,  second/third  payments). 

If  the  Local  Board  wishes  to  reallocate 
funds  to  an  agency  that  was  not 
approved  on  the  original  board  plrui,  a 
written  request  for  approval  must  be 
made  to  the  National  Board.  An  LRO 
must  be  approved  by  the  National  Board 
prior  to  receipt  of  funds. 

H  a  Local  Board  is  unable  to  satisfy 
the  National  Board  that  it  can  utilize 
funds  in  accordance  with  this  plan,  the 
National  Board  may  reallocate  the  funds 
to  other  jurisdictions. 

(18)  Should  anyone  have  reason  to 
suspetrt  that  EFSP  funds  are  being  used 
for  purposes  contran,'  to  the  law  and 
guidelines  governing  the  program,  the 
National  Board  recommends  taking 
action  to  assist  in  bringing  such 
practices  to  a  halt. 

The  National  Board  requires  that  the 
Office  of  the  Inspector  General.  FEMA, 
be  contacted  immediately  when  fraud, 
theft,  or  other  criminal  activity  is 
suspected  in  connection  with  the  use  of 
EFSP  funds,  or  the  operation  of  a  facility 
receiving  EFSF  funds.  This  notification 
can  be  made  by  calling  the  Inspector 
CHineral's  Hotline  at  1-800-323-8603.  or 
in  writing  to:  Office  of  the  Inspector 
General.  FEMA.  500  G  Street  S\V.. 
Washington.  DC  20472.  The 
complainant  should  include  as  much 
information  as  possible  to  support  the 
allegation  and  preferably  furnish  his/her 
name  and  telephone  nimiber  so  that  the 
-  pecial  agents  assigned  to  that  office 
may  make  a  follow-up  contact.  The 
(onfidentiality  of  any  communication 


made  with  the  Office  of  Inspector 
Creneral  is  protected  by  Federal  law. 
A  complainant  desiring  to  remain 
totally  anonymous  should  make  a 
follow-up  phone  call  to  the  Office  of  the 
Inspector  General  within  30  days  from 
the  date  of  the  original  complaint  so  that 
any  follow-up  questions  may  be  asked. 
Follow-up  calls  should  be  made  to  1- 
202-646-3894  during  normal  business 
hours.  Eastern  Standard  Time  (charges 
may  be  reversed).  The  caller  should 
advise  that  he/she  is  making  a  follow- 
up  call  regarding  a  prior  anonymous 
complaint.  The  Office  of  the  Inspector 
CHineral,  FEMA.  will  appropriately 
notify  both  local  law  enforcement 
authorities  and  the  National  Board 
concerning  the  substance  of  the 
allegations  and  the  results  of  the 
investigation. 

(19)  Reports  to  the  National  Board  on 
LROs'  expenditures  shall  be  submitted 
as  of  the  date  each  LROs  second/third 
check  is  requested  and  a  final  report 
should  be  submitted  one  month  after  the 
jurisdiction's  end-of-program  date. 

(20)  After  the  close  of  the  program, 
the  accuracy  of  all  LROs'  reports  and 
documentation  shall  be  reviewed. 
Documentation  for  specified  LROs 
should  be  forwarded  to  the  National 
Board  as  requested.  In  the  event  of 
expenditures  violating  the  eligible  costs 
under  this  awcird,  the  Local  Board  must 
require  reimbursement  to  the  National 
Board. 

Local  Boards  are  required  to  remain  in 
operation  until  all  program  and 
compliance  requirements  of  the 
National  Board  have  been  satisfied.  All 
records  related  to  the  program  must  be 
retained  for  three  (3)  years  from  the  end- 
of-program  date. 

(21)  Each  jurisdiction  will  be  granted 
the  option  to  extend  its  spending  period 
by  30.  60.  or  90  days.  This  option  will 
be  offered  during  the  summer  of  each 
phase.  The  extension  applies  to  the 
entire  jurisdiction.  Should  the 
jurisdiction  receive  a  grant  in  the  next 
phase,  that  phase's  spending  period  will 
begin  the  day  after  the  chosen  end-date. 

ft')  l/}cal  Recipient  Organization. 

(1)  In  selecting  LROs  to  receive  funds, 
the  Local  Board  must  consider  the 
demonstrated  ability  of  an  organization 
to  provide  food  and  shelter  assistancre. 
LKOs  should  be  selected  to  receive 
funds  to  supplement  and  extend  eligible 
ongoing  services,  not  to  be  funded  in 
anticipation  of  a  needed  service  (i.e., 
fire,  flood,  or  tornado  victims);  neither 
should  agencies  be  selected  for  funding 
due  to  budget  shortfalls  nor  for  cuts  in 
other  funding  sources.  Local 
participation  in  the  program  is  not 
limited  to  organizations  that  are  part  of 
any  State  or  national  organization. 


Agencies  on  Indian  reservations  are 
eligible  to  receive  EFSP  funds  if  they 
meet  LRO  requirements  as  set  forth  in 
the  program  manual.  Organizations  tha^ 
received  awards  from  previous 
legislation  may  again  be  eligible 
provided  that  the  organization  still 
meets  eligibility  requirements. 

(2)  For  a  local  organization  to  be 
eligible  for  funding  it  must: 

(i)  be  nonprofit  or  an  agency  of 
government; 

(ii)  have  an  accounting  system  or  an 
approved  fiscal  agent; 

(iii)  have  a  Federal  employer 
identification  number  (FEIN),  or  be  in 
the  process  of  securing  FEIN  (Note: 
contact  local  IRS  office  for  more 
information  on  securing  FEIN  and  the 
necessary  form  |SS-4l; 

(iv)  conduct  an  independent  annual 
audit  if  receiving  $25,000  or  more  from 
EFSP 

(v)  practice  nondiscrimination.  Those 
agencies  with  a  religious  affiliation 
wishing  to  participate  in  the  program 
must  agree  not  to  refuse  services  to  an 
applicant  based  on  religion  or  require 
attendance  at  religious  services  as  a 
condition  of  assistance,  nor  will  such 
groups  engage  in  any  religious 
proselytizing  in  any  program  receiving 
EFSP  funds;  and, 

(vi)  for  private  voluntary 
organizations,  have  a  voluntary  board. 

Each  LRO  will  be  responsible  for 
certifying  in  writing  to  the  Local  Board 
that  it  has  read  and  agrees  to  abide  by 
the  cost  eligibility  and  reporting 
standards  of  this  publication  and  any 
other  requirements  made  by  the  Local 
Board. 

An  LRO  may  not  operate  as  a  vendor 
for  itself  or  other  LROs  except  for  the 
shared  maintenance  fee  for  food  banks. 

(3)  LROs  selected  for  funding  must: 

(i)  Maintain  records  according  to  the 
guidelines  set  forth  in  the  manual. 
Consult  the  Local  Board  chair/staff  on 
matters  requiring  interpretation  or 
clarification  prior  to  incurring  an 
expense  or  entering  into  a  contract.  It  is 
important  to  have  a  thorough 
understanding  of  these  guidelines  to 
avoid  ineligible  expenditures  and 
consequent  repayment  of  funds.  LROs' 
questions  can  be  answered  by  National 
Board  staff  at  (703)  706-9660. 

(ii)  Provide  services  within  the  intent 
of  the  program.  Funds  are  to  be  used  to 
supplement  and  extend  or  initiate  food 
and  shelter  services,  not  as  a  substitute 
for  other  program  funds.  LROs  should 
take  the  most  cost-effective  approach  in 
buying  or  leasing  eligible  items/services, 
and  should  limit  purchases  to  essential 
items  within  the  $300.00  limit  for 
equipment,  unless  prior  approval  has 
been  granted  by  the  National  Board. 
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(iii)  Deposit  funds  for  this  program  in 
a  federally  insured  bank  account.  Proper 
documentation  must  be  maintained  for 
all  expenditures  under  this  program 
according  to  the  guidelines.  Agencies 
should  ensure  that  selected  banks  will 
return  canceled  checks.  LROs' 
expenditures  and  documentation  will  be 
subject  to  review  for  program 
compliance  by  the  Local  Board, 
National  Board  or  Federal  authorities. 
Records  must  be  maintained  for  three 
years  and  any  interest  income  must  be 
put  back  into  program  expenditures. 

(iv)  LRO  Documentation  of  EFSP 
expenditures  requires  copies  of 
canceled  checks  (both  sides)  and 
itemized  vendor  invoices.  An  acceptable 
invoice  has  the  following 
characteristics: 

(A)  It  must  be  vendor  originated; 

(B)  It  must  have  name  of  vendor; 

(C)  It  must  have  name  of  purchaser; 

(D)  It  must  have  date  of  purchase; 

(E)  It  must  be  itemized;  and, 

(F)  It  must  have  total  cost  of  purchase. 
All  LROs  wrill  be  required  to 
periodically  submit  documentation  to 
the  National  Board  to  ensure  continued 
program  compliance.  Any  LRO 
receiving  over  $100,000  in  Federal 
funds  must  comply  with  OMB  Circular 
A-133. 

(v)  In  addition  to  the  aforementioned 
documentation,  reports  to  the  Local 
Board  must  be  submitted  by  their  due 
date.  Interim  report/second  and  third 
check  request  forms  will  be  enclosed  in 
the  LROs'  first  check  package.  When  the 
LRO  is  ready  to  request  its  second/third 
check  it  must  complete  and  sign  the 
interim  report  and  forward  it  to  the 
Local  Board  for  its  review  and  approval. 
The  reverse  side  (second/third  check 
request)  should  be  completed  by  the 
Local  Board  chair  and  mailed  to  the 
National  Board.  LROs  must  complete  all 
portions  of  the  final  report  form,  return 
two  copies  to  the  Local  Board,  including 
one  copy  of  documentation  if  requested, 
and  retain  a  copy  for  their  records. 

(vi)  The  LRO  must  work  with  the 
Local  Board  to  quickly  clear  up  any 
problems  related  to  compliance 
exception{s)  at  the  end  of  the  program. 

(vii)  The  LRO  shall  contact  the  Local 
Board  regarding  technical  assistance, 
interpretation  of  guidelines,  and 
resources  from  other  Federal  programs, 
such  as  U.S.  Department  of  Agriculture 
(USDA)  surplus  food. 


(f)  Fjscq;  Agent/Fiscal  Conduit 
Relationship. 

(1)  For  National  Board  purposes,  a 
fiscal  agent  is  an  agency  that  maintains 
all  EFSP  financial  records  for  another 
agency.  A  fiscal  conduit  is  an  EFSP- 
funded  agency  that  maintains  all  EFSP 
financial  records  on  behalf  of  one  or 
more  agencies  under  a  single  grant.  If 
any  one  agency  in  a  jurisdiction  is 
making  bulk  purchases  for  other 
agencies  not  funded  directly,  it  must 
serve  as  a  fiscal  conduit  and  follow  all 
rules,  thereof. 

(2)  The  fiscal  agent/fiscal  conduit  is 
the  organization  responsible  for  the 
receipt  of  funds,  disbursement  of  fimds 
to  vendors,  and  documentation  of  funds 
received.  The  fiscal  agent/fiscal  conduit 
must  meet  all  of  the  requirements  of  an 
LRO. 

(3)  Local  Boards  may  wish  to  use  a 
fiscal  agent/fiscal  conduit  when  they 
desire  to  fund  an  agency  not  having  an 
adequate  accounting  system  or  not 
conducting  an  annual  audit. 

(4)  Any  agency  benefitting  from  funds 
received  by  a  fiscal  agent/fiscal  conduit 
must  meet  all  of  the  criteria  to  be  an 
LRO  except  the  accounting  system  and 
annual  audit  requirements  and  sign  the 
Fiscal  Agent/Fiscal  Conduit 
Relationship  Certification  Form.  For 
tracking  purposes,  all  agencies  hmded 
through  fiscal  agents  or  fiscal  conduits 
must  secure  a  Federal  Employer's 
Identification  Number. 

(5)  Fiscal  agents/fiscal  conduits  may 
cut  checks  to  vendors  only.  They  may 
not  cut  checks  to  the  agencies  on  whoso 
behalf  they  are  acting  or  to  agencies/ 
sites  under  their  "umbrella."  The 
exception  to  this  is  when  an  agency  is 
using  the  per  diem  allowance. 

(6)  Fiscal  agents  will  be  required  to 
submit  individual  interim  and  final 
reports  for  each  agency.  Fiscal  conduits 
will  file  a  single  interim  report  on  their 
awards  along  with  a  breakdown  of 
agencies  and  spending  with  the  final 
report. 

(7)  Fiscal  agents  may  not  fund  an  LRO 
with  an  outstanding  compliance 
exception.  If  a  fiscal  agent  has  an 
unresolved  compUance  exception,  any 
other  funds  awarded  to  the  fiscal  agent 
will  be  held  in  escrow  until  all 
compliance  exceptions  are  resolved. 

Section  2.3    General  Guidelines 

(a)  Designation  of  Target  Areas. 


Local  jurisdictions  will  be  selected  to 
receive  funds  fr^m  the  National  Board 
based  on  average  unemployment 
statistics  from  the  U.S.  Department  of 
Labor  for  the  most  current  12-month 
period  (August  1.  1993-July  31.  1994) 
available.  Also  used  are  poverty 
statistics  from  the  1990  Census.  The 
Board  adopted  this  combined  approach 
in  order  to  target  fiinds  for  high-need 
areas  more  effectively.  Funds  designated 
for  a  particular  jurisdiction  must  be 
used  to  provide  services  within  that 
jurisdiction. 

The  National  Board  based  its 
determination  of  high-need  jurisdictions 
on  four  factors: 

1.  Most  current  twelve-month 
national  unemployment  rates; 

2.  Total  number  of  unemployed 
within  a  civil  jurisdiction; 

3.  Total  number  of  individuals  below 
the  poverty  level  within  a  civil 
jurisdiction;  and. 

4.  The  total  population  of  the  civil 
jurisdiction. 

In  addition  to  unemployment,  poverty 
was  used  to  quafify  a  jurisdiction  for 
receipt  of  an  award. 

Jurisdictions  were  selected  under 
Phase  XIII  (PL  103-327)  according  to  the 
following  criteria: 

•  Jurisdictions,  including  balance  of 
counties,  with  18.000+  unemployed  and 
a  5.5%  rate  of  unemployment. 

•  Jurisdictions,  including  balance  of 
counties,  with  400  to  17.999 
unemployed  and  a  7.8%  rate  of 
unemployment. 

•  Jurisdictions,  including  balance  of 
counties,  with  400  or  more  unemploved 
and  an  11.7%  rate  of  poverty. 

Jurisdictions  with  a  minimum  of  400 
unemployed  may  qualify  for  an  award 
based  upon  their  rate  of  unemployment 
or  their  rate  of  poverty.  Once  a 
jurisdiction's  eligibifity  is  established, 
the  National  Board  will  determine  its 
fund  distribution  based  on  a  ratio 
calculated  as  follows:  the  average 
number  of  unemployed  within  an 
eligible  area  divided  by  the  average 
number  of  unemployed  covered  by  the 
national  program  equals  the  areas 
portion  of  the  award  (less  National 
Board  administrative  costs,  and  less  that 
portion  of  program  funds  required  to 
fulfill  designated  awards). 


Area' s  avg.  no.  unemployed 


Avg.  no.  unemployed  in  all  eligible  areas 


Area' s  percent  of  the  award 

(less  National  Board' s 

administrative  costs  and 

designated  awards) 
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Puerto  Rico  and  U.S.  territories  will 
receive  a  designated  percentage  of  the 
total  award  based  on  the  decision  of  the 
National  Board. 

(b)  Grant  Award  Process. 

(1)  United  Way  of  America  has  been 
designated  as  the  fiscal  agent  for  the 
National  Board  and  as  such  will  process 
all  Local  Board  plans.  Payments  will  be 
made  to  organizations  recommended  by 
Local  Boards  for  funding.  Local  Boards 
have  the  right  to  reallocate  funds 
throughout  the  program  period,  as  they 
determine  necessary.  When  a  Local 
Board  reallocation  between  two  or  more 
LROs  occurs,  the  Local  Board  must 
promptly  notify  the  National  Board  in 
writing  so  that  the  National  Board's 
records  can  be  updated  accordingly. 

(2)  The  National  Board  offers  two 
methods  of  payment  to  LROs.  The  two 
methods  are  either  direct  deposit 
(electronic  funds  transfer)  or  checks. 
The  National  Board  encourages  LROs  to 
take  advantage  of  direct  deposit  where 
possible. 

(3)  To  ensure  greater  accountability 
and  reporting,  awards  totaling  less  than 
$100,000  are  paid  in  two  equal 
installments.  Awards  totaling  $100,000 
or  more  will  be  paid  in  three  equal 
installments. 

(4)  The  National  Board  will  distribute 
second/third  payments  once  the 
jurisdiction's  compliance  review  is 
completed  for  the  previous  program 
period.  Second/third  payments  will  be 
held  in  escrow  until  all  compliance 
exceptions  are  satisfied  by  the  LRO. 

All  payments  will  be  mailed  directly 
to  the  LRO.  Second  and  third  payments 
will  be  mailed  to  the  LRO  only  upon  the 
written  request  of  the  Local  Board  Chair 
which  encloses  the  LROs  interim  report. 
The  Local  Board  will  authorize  second/ 
third  payments  once  it  is  assured  that 
the  organization  is  implementing  the 
current  program  as  intended  and 
according  to  the  guidelines  in  the  Plan. 

(c)  Client  Eligibility. 

The  National  Board  does  not  set  client 
eligibility  criteria.  Local  Boards  may 
choose  to  set  such  criteria.  If  the  Local 
Board  does  not  set  eUgibility  criteria, 
the  LRO  may  use  its  existing  criteria  or 
set  criteria  for  assistance  under  this 
award.  However,  the  LROs  criteria  must 
provide  for  assistance  to  needy 
individuals  without  discrimination  (age, 
race,  sex.  religion,  national  origin,  or 
handicap).  Note:  Funds  allocated  to  a 
jurisdiction  are  intended  for  use  within 
that  jurisdiction.  Residents  of  or 
transients  in  a  specific  jurisdiction 
should  seek  service  within  that 
jurisdiction. 

Citizenship  is  not  an  eligibility 
requirement  to  receive  assistance  from 
EFSP.  The  National  Board  does  not 


mandate  nor  recommend  the  use  of  any 
particular  existing  criteria  (i.e.,  food 
stamp  guidelines,  welfare  guidelines,  or 
income  guidelines). 

Section  2.4    Eligibility  of  Costs 

The  intent  of  this  appropriation  is  for 
the  purchase  of  food  and  shelter  to 
supplement  and  extend  current 
available  resources  and  not  to  substitute 
or  reimburse  ongoing  programs  and 
services.  Questions  regarding 
interpretation  of  the  program's 
guidelines  should  be  cleared  by  the  LRO 
with  the  Local  Board  prior  to  action. 
Local  Boards  unsure  of  the  meaning  of 
these  guidelines  should  contact  the 
National  Board  at  (703)  706-9660  for 
clarification  prior  to  advising  the  LRO. 

If  an  expenditure  requested  by  an 
LRO  is  not  listed  below  as  eligible,  the 
Local  Board  has  the  option  of  requesting 
a  waiver  from  the  National  Board  for 
consideration. 

No  individual  or  family  may  be 
charged  a  fee  for  service  with  relation  to 
assistance  under  EFSP. 

(a)  Eligible  Program  Costs. 

Eligible  program  costs  include,  but  are 
not  limited  to: 

For  food  banks/pantries,  eligible  costs 
include: 

(1)  Groceries,  food  vouchers, 
vegetable  seeds,  gift  certificates  for  food. 
Documentation  required:  receipts/ 
invoices  for  food  purchased  and 
canceled  checks. 

(2)  An  allowance  for  maintenance  fees 
charged  by  food  banks  can  be  granted  by 
a  Local  Board  at  the  prevailing  rate. 
EFSP  funds  cannot  be  used  to  pay  such 
a  maintenance  fee  twice:  by  a  food  bank 
and  by  the  food  pantry/agency  it  is 
serving.  Documentation  required: 
receipts/invoices  for  food  purchased 
and  canceled  checks. 

(3)  Transportation  expenses  related  to 
the  delivery  of  food  purchases. 
Documentation  required:  (1)  Mileage 
log,  or  (2)  receipts/invoices  from 
contracted  services  or  public 
transportation,  receipts  for  actual  fuel 
costs,  and  canceled  checks. 

(4)  Purchase  of  small  equipment  not 
exceeding  $300  per  item  and  essential  to 
operation  of  food  bank  or  pantry  (e.g., 
shelving,  storage  containers). 
Documentation  required:  receipts/ 
invoices  for  equipment  purchased  and 
canceled  checks. 

(5)  Purchase  of  consumable  supplies 
essential  to  distribution  of  food  (e.g., 
bags,  boxes).  Documentation  required: 
receipts/invoices  for  supplies  purchased 
and  canceled  checks. 

For  mass  shelters  (five  or  moi  ■  bods) 
or  mass  feeding  sites,  eligible 
expenditures  include: 


(6)  Food  (hot  meals,  groceries,  food 
vouchers).  Limited  amounts  of  dessert 
items  (i.e.,  cookies,  ice  cream,  candy, 
etc.)  used  as  a  part  of  a  daily  diet  plan 
may  be  purchased.  Also  allowable  are 
vegetable  seeds  and  vegetable  plants 
cultivated  in  an  agency's  garden  on-site 
and  canning  supplies.  Documentation 
required:  receipts/invoices  for  food 
purchased  and  canceled  checks  or 
served  meals  per  diem  schedule). 

(7)  Local  transportation  expenses  for 
picking  up/delivery  of  food; 
transporting  clients  to  mass  shelter  or 
feeding  site.  Limited  to  actual  fuel  costs, 
a  mileage  log  at  the  current  Federal  rate 
(29  cents  per  mile),  contracted  services 
or  public  transportation.  Documentation 
required:  (1)  Mileage  log,  or  (2)  receipts/ 
invoices  from  contracted  services  or 
public  transportation,  receipts  for  actual 
fuel  costs,  and  canceled  checks. 

(8)  Purchase  of  consumable  supplies 
essential  to  mass  feeding  (i.e.,  plastic 
cups,  utensils,  detergent,  etc.)  or  mass 
shelters  of  five  or  more  beds  (i.e.,  soap, 
toothbrushes,  toothpaste,  cleaning 
supplies,  etc.)  Documentation  required: 
receipts/invoices  for  supplies  purchased 
and  canceled  checks. 

(9)  Purchase  of  small  equipment  not 
exceeding  $300  per  item  and  essential  to 
mass  feeding  (i.e.,  pots,  pans,  toasters, 
blenders,  etc.)  or  mass  shelters  (i.e., 
cots,  blankets,  linens,  etc.). 
Documentation  required:  receipts/ 
invoices  for  equipment  purchased  and 
canceled  checks. 

(10)  Leasing,  only  for  the  program 
period,  of  capital  equipment  associated 
with  mass  feeding  or  mass  shelter  (e.g., 
stoves,  freezers,  or  vans  with  costs  over 
$300  per  item)  only  if  approved  in 
advance  by  the  Local  Board. 
Documentation  required:  written  Local 
Board  approval,  copy  of  lease 
agreement,  and  canceled  checks. 

(11)  Limited  amounts  of  baSic  first-aid 
supplies  (e.g.,  aspirin,  band-aids,  cough 
syrup)  for  mass  shelter  providers  and 
mass  feeding  sites  only.  Documentation 
required:  receipts/invoices  for  first-aid 
supplies  and  canceled  checks. 

(12)  Emergency  repairs/building  code 
of  a  mass  feeding  facility  or  mass 
shelter,  provided:  (i)  The  facility  is 
owned  by  a  not-for-profit  organization 
(profit-making  facilities,  leased 
facilities,  government  facilities,  and 
individual  residences  are  not  eligible); 
and, 

(ii)  The  emergency  repair/building 
code  plan  and  the  contract  detailing 
work  to  be  done  and  material  and 
equipment  to  be  used  or  purchased  is 
approved  by  the  Local  Board  prior  to  ttio 
start  of  the  emergency  repair/building 
code  project;  and, 


(iii)  The  emergency  repair/building 
rode  is  limited  to: 

(A)  Bring  facility  into  compliance 
with  local  building  codes;  or. 

(B)  An  emergency  repair  that  is 
n^quired  to  keep  the  facility  open  for  the 
lurriMit  program  phase. 

(C:)  Maximum  expenditure:  $5,000.00 
(D)  No  award  funds  are  used  for 
lifjcorative  or  non-essential  purposes  nr 
routine  mainfehance/repairs. 

(F)  All  emergency  repair  work  is 
completed  and  paid  for  bv  the  end  of 
Ihp  jurisdiction's  award  phase. 
(EyponsHs  which  occur  after  that  date 
will  not  be  accepted  as  eliHible  costs.) 
Documentation  required:  letter  from 
Lo<  a!  Board  indicating  approval  and 
amount  approved,  copy  of  contract 
including  cost  or  invoices  for  supplies 
and  contract  labor,  document  citing 
building  rode  violation  requiring  the 
repair  (for  building  code  repairs)  and 
canceled  check$. 

( l.^j  Expenses  incurred  from 
iccessibility  improvements  for  the 
di.sabled  are  eligible  for  mass  feeding  or 
mass  shelter  facilities  up  to  a  limit  of 
55.000.  These  improvements  may 
in{  lude  those  required  by  the 
Americans  with  Disabilities  Act  of  1990. 
A  building  codei  citation  is  not 
necessary  for  accessibility 
improvements.  Note:  All  social  .service 
providers  are  mandated  to  comply  with 
I  be  Americans  with  Disabilities  Act  of 
1990.  Do<:umenlation  required:  copy  of 
contract  describing  work  to  be  done 
including  cost,  letter  from  Local  Board 
indicating  approval  and  amount 
fipproved,  and  canceled  checks. 

For  mass  shelter  providers,  there  an; 
Iwo  options  for  eUgible  costs.  One 
option  must  be  selected  at  the  beginning 
of  the  program  year  and  continued* 
throughout  the  entire  year.  Note  the 
(lo<;umentation  requirements  for  fach 
"ption. 

(14)  Reimbursement  of  actual  direct 
eligible  costs:  in  which  case  canceled 
I  hecks  and  vendor  invoices  for 
supplies/equipment  essential  to  the 
operation  of  the  mass  shelter  (e.g.,  cots, 
mattresses,  soap,  linens,  blankets, 
cleaning  supplies,  etc.)  must  be 
maintained.  Documentation  requirtnl; 
receipts/invoices  from  vendor  relating 
10  operation  of  facility  and  canceled 
(hecks. 

(15)  Per  diem  allowance  of  exactly  $5 
per  person  or  exactly  $10  per  person  per 
night  for  mass  shelter  (five  bt^ds  or 
more)  providers,  only  if: 

(i)  Approved  in  advance  by  the  Local 
Hoard  land. 

(li)  LROs  total  muss  shelter  avvanl  is 
e.xpended  in  this  manner. 

Note:  It  is  the  decision  of  the  Local  Board 
<»  .  hoose  between  tkc  SS/$10  rate.  This  rate 


may  vary  from  agency  to  agency.  The  S5/$10 
per  diem,  if  elected,  may  be  expended  by  the 
l.KO  for  any  related  cost;  it  is  not  limited  to 
otherwise  eligible  items.  The  per  diem 
allowance  does  not  include  the  additional 
costs  associated  with  food.  Documentation 
requirtid:  schedule  showing  daily  rate  of  S5 
or  SlO  and  number  of  persons  sheltered  by 
diite  with  totals.  Supporting  documentation 
must  be  retained  on-site.  e.g..  checks/ 
invoices  and  service  records. 


For  mass  feeding  programs,  there  are 
two  options  for  eligible  costs.  One 
option  must  be  selected  at  the  beginning 
of  the  program  year  and  continued 
throughout  the  entire  year.  Note  the 
documentation  requirements  for  each 
option. 

(16)  Reimbursement  of  actual  direct 
eligible  costs;  in  which  case  canceled 
checks  and  vendor  invoices  for 
supplies/equipment  essential  to  the 
operation  of  the  mass  feeding  programs 
(e.g..  food,  paper  products,  cleaning 
products,  pots  and  pans,  etc.)  must  be 
maintained.  Documentation  required: 
receipts/invoices  from  vendor  relating 
to  operation  of  facility  and  canceled 
checks. 

(1")  Per  meal  allowance  of  $1.50  per 
meal  served  only  if: 

(i)  Approved  in  advance  by  the  Locdl 
Board:  and. 

(ii)  LRO's  total  mass  feeding  award  is 
expended  in  this  manner. 

The  SI. 50  per  meal  allowance,  if 
elected,  may  be  expended  by  the  LRO 
for  any  related  cost:  it  is  not  limited  to 
otherwise  eligible  items.  The  per  meal 
allowance  does  not  include  the 
additional  costs  associated  with  shelter. 
D(K;umentation  required:  schedule 
showing  meal  rate  of  $1.50  and  number 
of  meals  served  by  date  with  totals. 
Supporting  documentation  must  be 
retained  on-site.  e.g..  checks/invoices 
and  .service  records. 

For  rent/mortgage  assistance,  eligible 
program  costs  include: 

(18)  Limited  emergency  rent  or 
mortgage  assistance  for  individuals  or 
families,  provided  that: 
rO  PavTnent  is  in  arrears;  and. 

(iil  All  other  resources  have  been 
exhausted;  and, 

(iii)  The  cUent  is  primary  resident  of 
the  home  in  which  rent/mortgage  is 
being  paid;  and, 

(iO  Payment  is  limited  to  one  month's 
cost  for  each  individual  or  family;  and. 

(v)  Payment  must  guarantee  ah 
additional  30  days  service.  Note:  Late 
fee.s.  but  not  deposits  or  legal  fees,  are 
eligible.  Documentation  required:  letters 
from  landlords  (must  include  amount  of 
one  month's  rent  and  statement  that  renl 
is  past  due),  mortgage  letters  and/or 
f:opy  of  loan  coupon  showing  mortgage 
amount  and  date  due  and  canceled 
checks. 


(19)  First  month's  rent  may  be  paid 
when  an  individual  or  family: 

(i)  Is  transient  and  plans  to  stay  in  the 
area  for  an  extended  period  of  time;  or, 

(ii)  Is  moving  fi-om  a  temporary 
shelter  to  a  more  permanent  living 
arrangement;  or, 

(iii)  Is  being  evicted  because  one 
month  payment  will  not  forestall 
eviction. 

The  first  month's  rent  cannot  be 
provided  in  addition  to  emergency  rent/ 
mortgage  payment  under  Item  18  above. 
It  can  be  provided  in  addition  to 
assistance  provided  for  off-site  and  mass 
shelter.  Documentation  required:  letters 
from  landlords  (must  include  amount  of 
first  month's  rent]  and  canceled  checks. 
For  utility  assistance,  eligible  program 
costs  include: 

(20)  Limited  utility  assistance 
(includes  gas.  coal,  electricity,  oil. 
water,  firewood)  for  individuals  or 
families,  provided  that: 
(i)  Payment  is  in  arrears;  and. 
(ii)  All  other  resources  have  been 
exhausted  (e.g..  State's  Low  Income 
Home  Energy  Assistance  Program);  and. 

(iii)  Payment  is  fimited  to  one 
month's  cost  for  each  utility  for  each 
individual  or  family;  and. 

(iv)  Month  paid  is  part  of  the 
arrearage  and  fixjm  current  phase  or  for 
continuous  service:  and. 

(v)  Each  utility  can  be  paid  only  once 
in  each  award  phase  for  any  individual 
or  family. 

(vi)  Payment  must  guarantee  an 
additional  30  days  service. 

Note:  Reconnect  and  late  fees,  but  not 
deposits  are  eligible,  but  again  only  a  one 
month  payment  for  each  utility  for  each 
individual  or  family  in  each  award  phase. 
Doc  imientation  required:  (1)  .N'onmetered 
utilities  (e.g.,  propane,  firewood],  receipts/ 
invoices  for  fuel  including  due  date  and 
canceled  checks;  (2)  metered  utilities  kg., 
electricity,  waterl,  copy  of  past  duo  utility 
hill  showing  one  months  charges  including 
due  date  and  canceled  checks.  Note;  utility 
distonnet  t  and  termination  notices  often  do 
not  show  amount  owed  by  month.  This 
information  must  be  written  onto  the  notice 
if  not  included. 

For  other  shelter  assistance,  eligible 
jjrogram  costs  include: 

(21)  Off-site  emergency  lodging  in  a 
hotel  or  motel,  or  other  off-site  shelter 
facility  provided: 

(i)  No  appropriate  on-site  shelter  is 
available;  and, 

(ii)  It  is  limited  to  30-davs'  assistance 
per  individual  or  family  during  the 
program  period.  Note:  Assistance  may 
be  extended  in  extreme  cases  with  prior 
Lo(  a  I  Board  written  approval.  A  copy  of 
this  approval  should  accompany  LROs 
documentation. 

Note:  An  LRO  may  not  operate  as  a  vendor 
lor  itself  or  other  LROs.  t-xi  epi  for  shared 
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maintenance  fee  for  food  banks. 
Documentation  required:  receipts/invoices 
from  off-site  shelter  (hotel/motel)  and 
canceled  checks. 

(b)  Ineligible  Program  Costs. 
Purposes  for  which  funds  CANNOT 
BE  USED  include,  but  are  not  limited  to: 

(1)  Cash  payments  of  any  kind 
including  checks  made  out  to  cash  or 
reimbursements  to  staff,  volunteers  or 
clients  for  program  purchases. 

(2)  Deposits  of  any  kind. 

(3)  Payment  of  more  than  one  month's 
rent. 

(4)  Payment  of  more  than  one  month's 
mortgage,  first  month's  mortgage,  or 
down  payment  on  mortgage. 

(5)  Transportation  of  people  to 
another  town  or  agency  not  related  to 
the  direct  provision  of  food  or  shelter  or 
to  relative's  home  (e.g.,  non-local 
transportation,  transportation  to  jobs, 
health  care,  etc.). 

(6)  Payment  of  more  than  one  month's 
portion  of  an  accumulated  utility  bill. 

(7)  Payments  made  directly  to  a  client. 

(8)  Rental  security;  deposits;  revolving 
loan  accounts. 

(9)  Real  property  (land  or  buildings) 
costing  more  than  $300. 

(10)  Property  taxes  of  any  kind. 

(11)  Equipment  costing  more  than 
$300  per  item  (e.g.,  vehicles,  freezers, 
washers). 

(12)  Emergency  repairsA)uilding  code 
or  rehabilitation  to  government-owned 
or  profit-making  facilities  or  leased 
facilities. 

(13)  Rehabilitation  for  expansion  of 
service. 

(14)  Repairs  of  any  kind  to  an 
individual's  house  or  apartment. 

(15)  Purchase  of  supplies  or 
equipment  for  an  individual's  home  or 
private  use. 

(16)  Lease-purchase  agreements. 

(17)  Administrative  cost 
reimbursement  to  State  or  regional 
offices  of  governmental  or  voluntary 
organizations. 

(18)  Lobbying  efforts. 

(19)  Expenditures  made  prior  to 
beginning  of  jurisdiction's  program. 

(20)  Expenditures  made  after  end  of 
jurisdiction's  program. 

(21)  Gas  or  repairs  for  client-owned 
transportation. 

(22)  Repairs  to  LRO-owned  vehicles. 

(23)  Prescription  medication  or 
medical  supplies. 

(24)  Clothing  (except  underwear/ 
diapers  for  clients  of  mass  shelters,  if 
necessary). 

(25)  Payments  for  expenses  not 
incurred  (i.e.,  where  no  goods  or 
ser\ices  have  been  provided  during  new 
program  period). 

(26)  Emergency  assistance  for  natural 
disaster  victims. 


(i)  Supplies  bought  for  and  in 
anticipation  of  a  natural  disaster. 

(27)  Telephone  costs,  except  as 
administrative  allowance  and  limited  to 
the  total  allowance  (2  percent). 

(28)  Salaries,  except  as  administrative 
allowance  and  limited  to  the  total 
allowance  (2  percent). 

(29)  Office  equipment,  except  as 
administrative  allowance  and  limited  to 
the  total  allowance  (2  percent). 

(30)  LRO  may  not  operate  as  a  vendor 
for  itself  or  other  LROs,  except  for 
•shared  maintenance  fee  for  food  banks. 

(31)  Direct  expenses  associated  with 
new  or  expanded  services  or  to  prevent 
closing. 

(32)  Increased  utility  costs  due  to 
expansion  of  service. 

(33)  Encumbrance  of  funds  for  shelter, 
emergency  repairs,  utilities,  that  is, 
payments  for  goods  or  services  that  are 
purchased  and  are  to  be  delivered  at  a 
later  date.  Also,  withholding  assistance 
in  anticipation  of  a  future  need  (e.g., 
holiday  events,  special  programs). 

(34)  Supplementing  foster  care  costs, 
where  an  LRO  has  already  received 
payment  for  basic  boarding  of  a  client. 
Comprehensive  foster  care  costs  beyond 
food  and  shelter  are  not  allowed. 

(35)  No  fee  for  service  may  be  charged 
to  individuals  or  families  in  order  to 
receive  service. 

(c)  Administrative  allowance. 

(1)  There  is  an  administrative 
allowance  limitation  of  two  percent 
(2%)  of  total  funds  received  by  the  Local 
Board,  excluding  any  interest  earned. 
This  allowance  is  a  part  of  the  total 
award,  not  in  addition  to  the  award.  The 
local  administrative  allowance  is 
intended  for  use  by  LROs  or  Local 
Boards  and  not  for  reimbursement  of  the 
program  or  administrative  costs  that  a 
recipient's  parent  organization  (its  State 
or  regional  offices)  might  incur  as  a 
result  of  this  additional  funding. 

(2)  The  Local  Board  may  elect  to  use, 
for  its  own  administrative  costs,  all  or 
any  portion  of  the  2  percent  allowance. 
The  decision  on  distribution  of  the 
allowance  among  LROs  rests  with  the 
Local  Board.  No  LRO  may  receive  an 
allowance  greater  than  2  percent  of  that 
LROs  award  amount  unless  the  LRO  is 
providing  the  administrative  support  for 
the  Local  Board  and  it  is  approved  by 
the  National  Board. 

(3)  The  SSA  Committee,  when  in 
operation,  may  utilize  a  maximum  of 
one-half  of  one  percent  (0.5%)  for  its 
administrative  costs  in  allocating  the 
SSA  grant.  As  with  Local  Board  awards, 
this  administrative  allowance  is  part  of 
the  total  award,  not  in  addition  to  the 
award. 

(4)  Any  of  the  administrative 
allowance  not  used  must  be  put  back 


into  program  funds  for  additional 
services.  Note:  The  administrative 
allowance  may  only  be  allocated  in 
whole-dollar  amounts. 

Section  3.0    Independent  Annual 
Audit  Requirements 

(a)  LROs  receiving  $25,000  or  less  in 
EFSP funding.  No  independent  annual 
audit  will  be  required  for  these  LROs. 

(b)  LROs  receiving  $25,000  or  more  in 
EFSP  funding.  An  independent  annual 
audit  in  accordance  with  Government 
Auditing  Standards  will  be  required  for 
these  LROs. 

The  National  Board  will  accept  an 
LROs  nationdi/regional  annual  audit  if 
the  following  conditions  are  met: 

(1)  The  LRO  is  truly  a  subsidiary  of 
the  national  organization  (i.e.,  shares  a 
single  Federal  tax  exemption). 

(2)  The  LRO  is  audited  by  the 
national/regional  office  internal  auditors 
or  other  person  designated  by  the 
national/regional  office  AND  the 
national/regional  office  is  audited  by  an 
independent  certified  public  accountant 
or  public  accounting  firm,  which 
includes  the  parent  organization's 
review  of  the  LRO  in  a  larger  audit 
review. 

(3)  A  copy  of  the  local  audit  review 
by  the  parent  organization  along  with  a 
copy  of  the  independent  audit  of  the 
national/regional  office  will  be  made 
available  to  the  National  Board  upon 
request. 

In  addition  to  the  above  requirements, 
any  LRO  receiving  $100,000  or  more  in 
combined  federal  funds  must  have  an 
audit  made  in  accordance  with  OMB 
Circulares  A-128  or  A-133,  as 
applicable. 

Au'dits  of  units  of  government  shall  bo 
made  annually  unless  State  or  local 
government  had,  by  January  1,  1987,  a 
constitutional  or  statutory  requirement 
for  less  frequent  audits.  For  those 
goverrunents'  biennial  audits,  covering 
both  years  are  permitted. 

Section  4.0    Appeals  Process  for 
Participation/Funding 

(a)  Fairness  and  openness.  An  appeals 
process  is  a  statement  to  eligible 
agencies  and  to  the  community  at  largo 
that  the  Local  Board  is  interested  in 
fairness  and  openness. 

A  good  appeals  process  begins  with 
prevention.  If  the  Local  Board  includes 
both  representatives  of  affiliates  of  the 
National  Board  and  representatives  of 
other  groups  involved  with  assisting 
hungry  and  homeless  people,  it  is  less 
likely  to  experience  an  appeal. 
Similarly,  if  the  Local  Board's  decision- 
making process  is  open,  thorough,  an«l 
even-handed,  appeals  are  less  likely. 


It  is  the  responsibility  of  the  Local 
Board  to  establish  a  wTitten  appeals 
process.  That  process  may  be  simple  or 
elaborate,  depending  on  the  needs  of  the 
community. 

(b)  Appeals  guidelines.  The  appeal 
process  should  meet  the  following 
guidelines: 

(1)  It  should  be  available  to  agencies 
and  to  the  public  upon  request; 

(2)  It  should  be  timely,  without  undue 
delay; 

(3)  It  should  include  the  basis  for 
appeal  (e.g..  Provision  of  information 
not  previously  available  to  the  group 
making  the  appeal  or  to  the  Local  Board; 
correction  of  erroneous  information; 
violation  of  Federal  or  National  Board 
guidelines;  or  allegation  of  bias,  fraud, 
or  misuse  of  Federal  funds  on  the  part 
of  the  Local  Board  may  be  cause  for 
appeal); 

(4)  The  decision  should  be 
communicated  to  the  organization 
making  the  appeal  in  a  timely  manner. 
In  the  case  of  an  appeal  on  the  basis  of 
fraud  or  other  abuse  of  Federal  funds, 
the  agency  making  the  appeal  must  be 
informed  of  the  right  of  referral  to  the 
National  Board; 

(c)  Primary  decision  maker.  Except  for 
cost  and  LRO  eligibility,  the  Local  Board 
is  the  primary  decision  maker.  Only 
when  there  is  significant  question  of 
misapplication  of  guidelines,  fraud,  or 
other  abuse  on  the  part  of  the  Local 
Board  will  the  National  Board  consider 
action. 

(d)  Common  appeals  practices.  The 
National  Board  does  not  mandate  any 
particular  appeals  process.  However, 
.some  Local  Boards  have  developed 
processes  which  work  well  for  them  and 
may  offer  some  help  to  other 
communities.  Common  practices 
include  the  following: 

(1)  Set  a  time  period  of  not  more  than 
.10  days  for  agencies  or  organizations  to 
appeal  a  funding  decision; 

(2)  Require  written  notice  of  appeal, 
signed  by  the  Chief  Volunteer  Officer  of 
the  organization  making  the  appeal; 

(3)  The  first  level  of  appeal  is  usually 
to  the  Local  Board,  or  to  an  executive 
committee  of  the  board; 

(e)  Appeals  boards:  delegations.  Some 
boards  appoint  one  or  more  members  to 
act  as  a  liaison  uith  the  organization 
making  the  appeal: 

(1 )  In  the  case  of  an  appeal  for  the 
purpose  of  providing  previously 
unavailable  information  or  correction  of 
erroneous  information,  the  process 
usually  ends  with  prompt  notification  of 
decision  (within  ten  working  days  of 
nppnal). 

(2)  In  the  case  of  appeals  for  the 
purpose  of  contesting  alleged  prejudice, 
violation  of  law  or  National  Board 


guidelines,  fraud,  or  misuse  of  Federal 
hinds,  some  boards  have  allowed 
appeals  to  a  group  other  than  the  board 
itself.  This  practice  is  not  mandated  but 
is  permitted  by  the  National  Board. 
Such  groups  vary.  They  may  simply  be 
composed  of  different  individuals 
representing  the  same  organizations  that 
make  up  the  Local  Board.  They  may  also 
include  an  entirely  different  group  of 
persons  who  have  knowledge  of  the 
program  and  are  deemed  by  the  board 
to  be  both  responsible  and  unbiased, 
and  to  hold  the  trust  of  the  community 
at  large. 

(3)  If  the  board  chooses  to  delegate 
authority  to  any  third  party  in  an 
appeals  process,  the  power  and  • 
authority  of  that  body  should  be  clear. 
Is  it  simply  advisory  to  the  Local  Board? 
Will  the  board  abide  by  the  decisions  of 
this  body  as  long  as  they  are  consistent 
with  the  law  and  the  National  Board 
guidelines? 

(4)  The  disposition  of  appeals  is  often 
communicated  by  telephone  to  the  chief 
professional  and  volunteer  officers  of 
the  organization  appealing  immediately 
after  a  decision  is  made.  In  such  cases, 
a  written  communication  is  sent  as  soon 
as  possible  confirming  the  action  taken. 
The  written  communication  is,  of 
course,  the  official  notification. 

(f)  National  Board  role.  It  is  important 
to  reaffirm  that  no  single  appeals 
process  is  mandated  or  advised  by  the 
National  Board. 

Section  S.O    Variances  and  Waivers 

(a)  Variances.  Local  Boards  may 
receive  requests  for  variances  in  the 
budgets  they  have  approved  for  LROs. 
Local  Boards  may  allow  such  changes 
provided  that  the  requested  items  are 
eligible  under  this  program.  If  there  is 
any  doubt  on  the  part  of  the  Local  Board 
as  to  eligibility,  it  should  contact  the 
National  Board  for  clarification. 

If  an  expenditure  requested  by  an 
LRO  falls  outside  the  program 
guidelines,  the  Local  Board,  if  in  accord, 
should  request  in  writing  a  waiver  from 
the  National  Board  in  advance  of  the 
expenditure. 

(b)  Waivers.  Waivers  requested 
because  of  a  compliance  exception  must 
be  submitted  to  the  Local  and  then 
National  Board  for  review.  National 
Board  staff  will  evaluate  waiver  requests 
and  use  discretion  to  approve  or  deny 
requests.  In  general,  the  National  Board 
considers  waiver  requests  that  are  not 
within  the  guidelines,  but  address  the 
program's  intent. 

The  waiver  request  from  the  Local 
Board  should  clearly  state  the  need  for 
this  exception,  approximate  costs, 
timelines  or  any  other  pertinent 


information  it  deems  necessary  for  the 
National  Board  to  make  their  decision. 

Section  6.0    Reporting  Requirements 

Local  Boards  must  monitor  LROs" 
expenditures  and  eligible  cost 
compliance  throughout  the  program 
period.  An  interim  report  of 
expenditures  is  due  to  the  National 
Board  with  each  LRO's  second/third 
check  request.  A  final  report 
(accompanied  by  financial 
documentation  for  specified  LROs)  is 
due  one  month  after  the  end  of  each 
jurisdiction's  program.  The  National 
Board  will  provide  forms  for  all 
required  reports.  The  National  Board 
advises  Local  Boards  to  request  at  least 
one  other  report  ft-om  their  LROs  at  a 
time  deemed  appropriate  by  each  Local 
Board. 

LROs  that  successfully  completed 
previous  program  compliance  reviews 
and  are  receiving  funds  under  this 
program  may  not  be  required  to  submit 
documentation  with  their  final  reports 
unless  specifically  asked  to  do  so  by  the 
National  Board;  however,  successful 
completion  does  not  mean  automatic 
exemption  ft-om  submission. 
Documentation  will  be  required  for 
LROs  not  funded  in  the  previous  phase 
of  the  program. 

Failure  of  an  LRO  to  comply  with  the 
National  Board's  reporting  requirements 
may  result  in  its  funds  being  held  in 
escrow.  Funds  will  be  held  until  all 
reporting  requirements  have  been 
satisfied.  If  an  LRO  does  not  comply  in 
a  timely  manner,  the  Local  Board  or 
National  Board  may  reclaim  and 
reallocate  the  funds  being  held  in 
escrow. 

The  National  Board  will  compile  the 
reports  it  receives  from  the  Local  Boards 
and  submit  a  detailed  accounting  of  use 
of  all  program  monies  in  the  form  of  a 
report  to  FEN*A. 

If  the  Local  Board  discovers  lack  of 
documentation,  ineligible  expenditures 
or  any  other  problem  in  an  LRO  report, 
it  should  contact  the  LRO  and  attempt 
to  correct  the  problem  before  submitting 
the  report  to  the  National  Board.  If  the 
National  Board  discovers  a  problem,  it 
will  inform  the  Local  Board  and  LRO 
and  advise  them  of  the  action  to  be 
taken.  It  is  the  responsibility  of  the 
Local  Board  to  continue  working  with 
LROs  which  have  compliance  problems 
until  they  have  been  cleared  by  the 
Secretariat. 

To  avoid  compliance-related 
problems,  the  Local  Board  should 
ensure  that  LROs  have  a  thorough 
understanding  of  the  types  of 
documentation  (e.g.,  canceled  checks    . 
(both  sides],  invoices,  contracts,  lease 
agreements,  utility  bills)  they  must 
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retain  to  meet  cost  eligibility  guidelines. 
Items  not  listed  as  eligible  or  ineligible 
should  not  be  assumed  to  be  eligible. 
Local  Boards  are  advised  to  contact 
National  Board  staff  for  clarification  on 
items  subject  to  interpretation. 

LROs  failing  to  clear  the  National 
Board  compliance  review  after  a 
reasonable  amount  of  time  will  be 
referred  to  FEMA  and  will  remain 
ineligible  to  receive  funds  until 
compliance  problems  are  resolved  with 
FEMA. 

Section  7.0    Amendments  to  Plan 

The  National  Board  reserves  the  right 
to  amend  this  Plan  at  any  time. 

Dated:  January  23, 1995. 
Kay  Goes. 

Associate  Director,  Preparedness.  Training 
and  Exercise  Directorate. 

The  fiillowing  is  a  list  of  Phase  XIII 
(fiscal  year  1995)  allocations.  These 
jurisdictions  were  notified  in  October, 
1994,  regarding  this  award.  Those 
jurisdictions  funded  are: 

Alabama: 

13-0030-00    Autauga 
County S16.495 

13-0032-00    Baldwin 
County  49,691 

13-0034-00    Barbour  Coun- 
ty    15,114 

13-0036-00    Bibb  County  ..  10.573 

13-0038-00    Blount  County  15,288 

13-0040-00     Bullock  Coun- 
ty    9.065 

13-0042-00    Butler  County  13,891 

13-0044-00    Calhoun 
County  65.869 

13-0046-00    Chambers 
County  24.385 

13-0048-00    Cherokee 
County 10,716 

13-0050-00    Chilton  Coun- 
ty    20,607 

13-0052-00    Choctaw 
County  14,034 

13-0054-00    Clarke  County  20,750 

13-0056-00    Clay  County  ..  7,732 

13-006O-00    Coffee  County  20,480 

13-0062-00    Colbert  Coun- 
ty    33,292 

13-0064-00    Conecuh 
County 9.494 

13-0068-00    Covington 
County  20,004 

13-0070-00    Crenshaw 
County  6,557 

13-0072-00    Cullman 
County 34.736 

13-0074-00    Dale  County  ..  28,370 

13-0076-00    Dallas  County  42.404 

13-0078-00    DeKalb  Coun- 
ty    32,561 

13-0080-00    Elmore  Coun- 
ty    23,147 

13-0082-00    Escambia 
County 22,528 

13-0064-00    Etowah  Coun- 
ty   54,851 


13-0086-00    Fayette  Coun- 

>y 

13-0088-00    Franklin 

County  

13-0090-00    Geneva  Coun- 

»y 

13-0092-00    Greene  Coun- 
ty   

13-0094-00    Hale  County. . 

13-0096-00     Henry  County 

13-0098-00    Houston 
County  

13-0102-00    lackson  Coun- 
ty   

13^104-00    Jefferson 
County  

13-0108^    Lamar  County 

13-0110-00    Lauderdale 
County 

1.3-0112-00    Lawrence 
County  

13-0114-00     Lee  County  .... 

13-0116-00    Limestone 
County  

13-0118^-00    Lowndes 
County  

13-0120-00    Macon  County 

13-0126-00  Marengo  Coun- 
ty  

13-0128-00    Marion  Coun- 
ty  

13-0130-00    Marshall 
County  

13-0132-00    Mobile  Coun- 
ty   

13^136-00    Monroe  Coun- 
ty  

13-0138-00    Montgomery 
County  

13-0142-00    Morgan  Coun- 
ty   

13-^144-00    Perry  County. 

13-0146-00     Pickens  Coun- 
ty  

13-O148-00     Pike  County  .. 

13-0150-00     Randolph 
County  

13-0152-00    Russell  Coun- 
ty  

13-0154-00    St.  Qair 
County  

13-0158-00    Sumter  Coun- 
ty  

13-0160-00    Talladega 
County 

13-0162-00    Tallapoosa 
County , 

13-O164-00    Tuscaloosa 
County 

13-0166-00    Walker  Coun- 
ty   

13^170-00    Washington 
County 

13-0172-00    WUcox  Coun- 
ty  

13-0174-00    Winston 
County 

1 3-01 76-00    State  Set- 
Aside  Comraitlee,  AL 


Alaska: 
13-0195-00    Fairbanks 
North  Star  Boro  


10.383 
19,591 

12,605 

8,414 

11,192 

9,113 

44,357 

39,372 

270,238 
9,144 

47,040 

22,893 
38.245 

27.275 

10,637 

12.796 

17,448 

20,131 

45.818 

238,614 

19.035 

90,603 

57,693 
12,256 

12.891 
14,590 

12,844 

24,750 

21,956 

11,827 

44.944 

21,829 

63,106 

44.294 

14,955 

9,827 

13,526 

88.505 


2.117,371 


55,153 


13-0202-00     Kenai  Penin- 
sula Borough  42.595 

13-0204-00    Ketchikan 
Gateway  Borough  10373 

13-0208-00    Kodiak  Island 
Borough  13,542 

13-0210-00    Matanuska- 
Susitna  Census   42,134 

13-0212-00    Nome  Census 
Area  6,620 

13-0218-00    Sitka  Borough  7.906 

13-0224-00     Valdez-Cor- 
dova Census  Area  8,478 

13-0232-00    State  Set- 
Aside  Committee,  AK  108,338 


295,330 


.^^izona: 

13-0242-00     Apache  Coun- 
ty    44,151 

13-0244-00    Cochise  Coun- 
ty    56.391 

13-0246-00    Coconino 
County  67,758 

13-0248-00    Gila  County  ...  21,432 

13-0250-00    Graham  Coun- 
ty   _.._ 13.574 

13-0254-00    La  Paz  County  10.440 

13-0256-00     Maricopa 
County  860.088 

13-0268-00    Mohave  Coun- 
ty   67.377 

13-0270-00    Navajo  Coun- 
ty         55,502 

13^)272-00    Pima  County  .  223,436 

13-0276-00    Pinal  County  .  43,071 

13-0278-00    Santa  Cruz 
County 35,832 

13-0280-00    Yavapai 
County  45.770 

13-0282-00     Yuma  County  218,118 

13-0284-00     State  Set- 
Aside  Committee,  AZ 2,931 


1,765,877 


Arkansas: 

13-0304-00    Arkansas 
County  10.145 

13-0306-00    Ashley  Coun- 
ty    11,161 

13-0308-00    Baxter  County  9,605 

13-0312-00    Boone  County  11.177 

13-0314-00    Bradley  Coun- 
ty    6.731 

13-0318-00    Carroll  Coun- 
ty    9,192 

13-0320-00    Chicot  County  9.097 

13-0322-00    Clark  County  7,557 

13-0324-00    Clay  County  ..  9.652 

13-0326-00    Cleburne 
County 9.160 

13-0330-00    Columbia 
County  13,939 

13-O332-00    Conway 
County  8,478 

13-0334-00    Craighead 
County 28.418 

13-0336-00    Crawford 
County 20,464 

13-0338-00    Crittenden 
County  22,623 

13-0340-00    Cross  County.  11,843 

13-O344-00    Desha  County  10,145 

13-0346-00    Drew  County  3,716 
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13-0348-00    Faulkner 
County  

13-0334-00    Garland  Coun- 
ty   

1 3-^)358-00    Greene  Coun- 


tv 


..f, 


13-0360-00    Hempstead 
County  

13-0362-00    Hot  Spring 

County  

13-0366-00    Independence 
County  

1.3-0370-00    Jackson  Coun- 
ty   

13-^372-00     Jefferson 

County 

1.3-0370-O0    Johnson 

County 

13-0380-00    Lawrence 

County  

13-0382-00     Lee  County  7 
1.3-0386-00     Little  River 

County  

1.3-O.388-00     Logan  County 
13-0390-00,  Lonoke  Coun- 
ty  

13^396-00  I  Miller  County 
H-0398-00    Mississippi 

County 

13-0408-00    Ouachita 

County 

13-0412-00    PhillipsCoun- 

ty 

13-^416-00    Poinsett 

County  

13-0420-00    Pope  County" 
13-0424-00    Pulaski  Coun- 
ty   , 

13^430-00  j  Randolph 

County  ! 

1.3-0432-00   'St.  Francis 

County t 

13-0440K)0    Sebastian 

County  „ 

11-0446-00  Sharp  County 
l'i-0450-00  Union  County 
H-O452-00    VanBuren     ' 

County  i_.. 

13-0454-00    IWa 

County  .. 
13-0456-00    White  County 
1 3-0462-00    State  Set- 
Aside  Committee,  AR 


k'ashington 


California: 
13-0464-00    Fresno  City/ 

County  

13-06.34-00    Alameda 

County 

13-0646-00    Oakland  city '. 
13-0652-00    Amador 

County 

13-0654-00    Butte  County  ! 
13-0656-00    Calaveras 

County _ 

13-065^-00    Colusa  (iunty 
13-0660-00    Contra  Costa 

County  

13-0668^0    Del  Norte 

County 

13-O67O-00    El  Dorado 

County 

13-0676-00    Glenn  County 
13-0678-00    Humboldt 
County 


28.259 

35,673 

15,479 

13.113 

11.843 

14.225 

13.336 

50,469 

7,208 

8,716 
7,192 

6,906 
7,859 

13.590 
20,337 

45,405 

24.131 

17.622 

13,272 
18,908 

133.547 

9,414 

21,972 

44,309 

6.588 

22.829 

7.874 

32,244 
29.370 

90,849 


991,642 


822,605 

415,375 
294,290 

17,924 
141.993 

27,735 
25,449 

466,114 

19.924 

87,476 
30,005 


13-0680-00     Imperial 
County 

13-0682-00     Inyo  County 

13-0684-00    Kern  County  . 

13-0688-00    Kings  County 

13-O69O-00     Lake  County  . 

13-0692-00    Lassen  County 

13-0695-O0     Los  Angeles 
City/Countv 

13-0760-00    Madera  Coun- 
ty  

13-0766-00    Mariposa 
County 

13-0768-00    Mendocino 

County 

13-0770-00    Merced  Coun- 
ty   

13^772-00    Modoc  Coun- 
ty   

13^774-00     Mono  County 
13-0776-00     Monterey      " 

County - 

13-078O-00     Napa  (Couiity 
13-0784-00     Nevada  Coun- 
ty   

13^786-00    Orange  Coun- 
ty  

13-0816-00    Placer  County 
13-0818-00     Plumas  Coun- 
ty  

13-0820-00     Riverside 

County  

13-0824-00    Sacramento 

County 

13-0828-00  San  Benito 

County 

13-0830-00    San 

Bernardino  County  

13-0840-00    San  Diego 

County 

13-0858-00    San  Francisco 

City/County 

13-0860-00    San  Joaquin 

County 

13-0864-O0     San  Luis 

Obispo  County  

13-O876-O0    Santa  Barbara 

County 

13-0880-00    Santa  Clara 

County 

13-0892-00    Santa  Cruz 

County 

13-0896-O0    Shasta  Couiity 
13-0900-00     Siskiyou 

County 

13-0902-00    Solano  Coun- 
ty  

13-0912-00    Stanislaus 

County  

13-0916-00     Sutter  County 
13-0918-00    Tehama  Coun- 
ty  

13-092O-00    Trinity  Coun- 
ty  

13-O922-00    Tulare  County 
13-0926-00    Tuolumne      " 

County 

13-O928-00    Ventura  Coun- 
ty  

13-O938-00     Yolo  County.. 
13-0940-00    Yuba  County  . 
1.3-0942-00    State  Set- 
Aside  Committee,  CA  .." 


1.3-0968-O0    Adams  Coun- 
ty   

13^)978-00     Alamosa 
County  : 

13-0990-00     Boulderciiun^ 

ty 

13-1010-00    Delta  County 
13-1012-00    Denver  City/ 

County 

13-1026-00    Fremont 

County  

13-1034-00    Gunnison 

County  

13-1056-00     La  Piata     ■ 
County  , 

13-1058-00    Larimer  Coiin- 
ly 

1.1-1068-00    Mesa  County. 

13-1074-00     Montezuma' 
County  

13-1076-00     Montrose 

County 

13-1078-00    Morgan  Coun- 
ty  

13-1080-00    Otero  County 

13-1092-00    Pueblo  Coun- 
ty   

13-1098-00    Rio  Grande 

County  

13-1116-00     Weld  County 
13-1122-00     State  Set- 
Aside  Committee.  CO 


240,042 
12,510 

627,460 
93,588 
45.675 
20,575 

6,744,444    i 

118,307 

11,478 

67,472 

216.181 

8,160 
10,113 

345,712 
68,742 

52.882 

1.346,079 
112,194 

22.909 

1.045,708 

665,482 
49,533 

988,524 
1.486,659 

456,430 

497,913 

127,308 

238,328 

902,921 

227,739 
139,215 

44,405 

220.912 

486,356 
92.715 

44,929 


12,796 
429,679     District  of  Columbia: 

1 3-1492-00     District  of  Co- 
37,197  lumbia  


Connecticut: 

1.3-1422-01     Fairfield  Cen- 
sus/Bridgeport  

1.3-1422-02     Fairfield  Cen- 
sus/Danbur>-  

13-1422-03     Fairfield  Cen- 
sus/Norwalk  

13-1422-04     Fairfield  Cen- 
sus/Stamford   

13-1438-00     Hartford  Cen- 
sus County  

13-1458-00'  New  Haven 
Census  County  

13-1472-00    New  London 
Census  County  

13-1478-00    State  Set- 
Aside  Committee.  CT  


Delaware: 

13-1480-00     Kent  County 
13-1482-00     Newcastle' 

County  

13-1488^     State  Set- 
Aside  Committee,  DE  


504.629 
98,954 
57,343 

348,219 


21,807,037 


89,730     Colorado: 


Florida: 

13-1556-00     Alachua 

County  

1 3-1 560K)0    Baker  County 
1.3-1562-00     Bav  County  '.. 
13-1564-00     Bradford 
County  


130.080 

7.827 

108,368 
10.478 

254,378 

17.022 

7,541 

17.908 

90.222 
53.184 

12.590 

13,145 

9.319 
9.303 

00.8H4 

6.858 
64.599 

389.995 


1.264,307 

l.">7.909 

48.077 

58.3H0 

78.984 

4.30,044 

393,863 

108,956 

173.709 
1.440.982 

65.202 

199.591 

32.525 


297.318 

415.962 

415.062 

61.217 

9.938 

90,429 

8,208 
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13-1566-00    Brevard  Coun- 
ty  

13-1570-00     Broward 
County  

13-1586-00    Citrus  County 

13-1590-00    Collier  County 

13-1592-00    Columbia 
County  

13-1594-00    Dade  County  . 

13-1598-O0    Miami  City  .... 

13-1604-00    De  Soto  Coun- 
ty   

13-1608-00     Duval  County 

13-1612-00    Escambia 
County  

13-1620-00    Gadsden 
County 

13-1626-00    Gulf  County  .. 

13-lfijH-oo    Hamilton 
Coiintv  

13-16,(0-00    Hardee  Coun- 
ty  

13-1632-00    Hendry  Coun- 
ty  

13-1636-00    Highlands 
County 

13-1638-O0    Hillsborough 
County 

13-1642-00    Holmes  Coun- 
ty  

13-1644-00     Indian  River 
County  

13-1646-00     Jackson  Coun- 
ty  

13-1654-O0     Lee  County  ... 

13-1656-00    Leon  County  . 

13-1660-00     Levy  County  .. 

13-1664-00     Madison 
County  

13-1666-00    Manatee 
County 

13-1668-00    Marion  Coun- 
ty  

13-1670-00     Martin  County 

1.3-1674-00    Nassau  Coun- 
ty  

13-1678-00    Okeechobee 
County 

13-1680-00    Orange  Coun- 
ty  

13-1684-O0    Osceola  Coun- 
ty  

13-1686-00    Palm  Beach 
County  

13-1694-00     Pinellas  Coun- 
ty  

13-1702-00     Polk  County  .. 

13-1706-00    Putnam  Coun- 
ty  

13-1710-O0    St  Lucie 
County 

13-1712-00    Santa  Rosa 
County  

13-1714-00    Sarasota 
County  

13-1718-00    Seminole 
County 

13-1720-00    Sumter  Coun- 
ty  > 

13-1722-00    Suwannee 
County  

13-1724-00    Taylor  County 

13-1728-00     Volusia  Coun- 
ty  

13-1732-00     Wakulla 
County  
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243.789 

734.923 

43.913 

102.018 

30,704 
957,105 
320,183 

12.875 
303,514 

102.082 

20.131 
6.366 

6,684 

23.322 

35,895 

41,992 

443.459 

7.732 

66.456 

23,433 

141,342 

78.792 

11,907 

6.874 

81,125 

109.353 
64.948 

23,147 

24,147 

394,784 
63,408 

602,281 

376.463 
274,429 

34,419 
149.884 

34.451 
101,653 
161.203 

13,796 

15,876 
15.781 

177.333 

6,541 


1.3-1734-00    Walton  Coun- 
ty  

13-1736-00    Washington 
County  

13-1738-00    Slate  Set- 
Aside  Committee,  FL  


Georgia: 

13-1741-00  Atlanta  ."k  Col- 
lege Park/Clayton.  Dekalb. 
Fulton  Counties  

13-1742-00    Macon/Bibb. 
Jones  Counties  

13-1772-00     Appling 
County 

13-1780^    Baldwin 
County  

13-1784-00  Barrow  Coun- 
ty  

13-1788-00     Ben  Hill 
County  

13-1790-00  Berrien  Coun- 
ty  

13-1798-00     Brantley 
County  

13-1802-00    Bryan  County 

13-1804-00  Bulloch  Coun- 
ty  

13-1806-00     Burke  County 

13-1808-00     Butts  County  . 

13-1816-O0  Carroll  Coun- 
ty  : 

13-1818-00  Catoosa  Coun- 
ty  

1.3-1822-00    Chatham 
County  

13-1828-00    Chattooga 
County 

13-1832-00    Clarke  County 


Cobb  County 
Coffee  County 
Colquitt 


13-1840-00 

13-1842-00 

13-1844-00 
County 

13-1848-00    Cook  County  . 

13-1854-00    Crisp  County  . 

13-1860-00     Detatur  Coun- 
ty  

13-1866-00     Dodge  County 

13-1870-00     Dougherty 
County  

13-1876-00     Early  County  . 

13-1880-00    Effingham 
County 

13-1882-00    Elbert  County 

13-1884-00    Emanuel 
County  

13-1886-00    Evans  County 

13-1888-00    Fannin  Coun- 
ty  

13-1892-00     Hovd  County  . 

L3-1 896-00    Franklin 
County 

13-1902-00    Gilmer  Coun- 
ty   

13-1906-00    Glynn  County 

13-1910-O0    Grady  County 

13-191 2-00    Greene  Coun- 
ty  

13-1922-00    Haralson 
County  

13-1924-00    Harris  County 

13-1926-00     Hart  County  '.. 

13-1932-00     Houston 
County 


13,002 

9.605 

284J34 


6,967,246 

786,964 

86,571 

12,955 

13.082 

17,463 

8.192 

7,382 

7,351 
7,287 

15,701 

15,384 

7,239 

33,085 

17,035 

109.035 

11.256 

31.799 

214,911 

15,288 

17,940 

7,239 

10,923 

17,590 
8,970 

71,013 
7.176 

11,605 
11,669 

13.193 
7.874 

8.414 

42,436 


8.509 

7.335 

27,703 

9,859 

7.795 

10.923 
6.350 
9,605 

37.705 


13-1936-00    Jackson  Coun- 
ty  

1.3-1940-00     Jeff  Davis 
County  

13-1942-00    Jefferson 
County  

1.3-1956^0    Laurens  Coun- 
ty   

13-1958-00     Lee  County  .... 

13-1960-00    Liberty  Coun- 
ty   

13-1966-00     Lowndes 
County  

13-1970-00    Mc  Duffie 
County  

13-1974-O0     Macon  County 

13-1976-00     Madison 
County  

13-1980^-00    Meriwether 
County  

13-1984-00    Mitchell 
Coimty  

13-1986-00    Monroe  Coun- 
ty   

1.3-1990-00     Morgan  Coun- 
ty  

13-1994-00     Muskogee 
County 

13-1998-00     Newton  Coun- 
ty   

1 3-2006-00     Peach  County 

1.3-2008-O0     Pickens  Coun- 
ty   

13-2010-00    Pierce  County 

13-2014-00     Polk  County  .. 

13-2026-00    Richmond 
County  

13-2032-00    Screven  Coun- 
ty  

13-2036-00     Spalding 
County  

13-2038-00     Stephens 
County  

13-2042-00     Sumter  Coun- 
ty  

13-2048-00    Tatnall  Coun- 
IV  

13-2052-00    Telfair  County 

13-2054-00    Terrell  County 

13-2056-00    Thomas  Coun- 
ty  

13-2058-00    Tift  County  .... 

13-2060-00    Toombs  Coun- 
ty  

13-2066-00    Troup  County 

13-2074-00     I'pson  County 

13-2076-00     Walker  Coun- 
ty  

13-2078-00    Walton  Coun- 
ty  

13-2080-00    Ware  County  . 

13-2084-00     Washington 
County  

13-2086-00    Wayne  Coun- 
ty   

13-2092-00     White  County 

13-2102-00    Worth  County 

13-2104-00     State  Set- 
.Aside  (;ommiltee.  GA  


Hawaii: 
13-2108-og    Hawaii  Coun- 
ty   

13-2112-00    Kauai  County 


14.352 

7,128 

9,843 

m,225 
8,144 

22.242 

33,657 

10,462 
11.954 

9,398 

12,161 

14,336 

7.523 

6,430 

87.20«i 

19.559 
12.145 

7,874 

8,176 

23,703 

103,574 

7,4.iO 

28.418 

12.5.'->8 

17.241 

8,938 
8.001 
7,462 

15.892 
19,511 

15.68.0 
30,942 
12.272 

28,434 

18,511 
15.892 

6,922 

17.416 

6,493 

10,780 

426.799 


13-2116-00     Stjate  Set- 
Aside  Commiitee,  HI  . 


2.943,497 


82.538 
49.088 


Bannock 


Bingham 


Miiho: 

1.3-2134-00 
County 

1.3-2140^0 
County 

13-2146-00    Banner  Coun- 
ty  •• 1 

13-2156-00    Cahyon  Coun- 
ty  1 

13-2160-00    Cabia  County 

13-2164-00    Clearwater 
(bounty ^ 

13-2168-O0    Elmore  Coim- 

•y (•• 

13-2178-00     IdajhoCountv 
13-2180-00    Jefferson 

County  , 

1 3-21 82-00    Jerfime  Coun- 

'y ■■■{ 

13-2184-00    Koitenai 
County ^ 

13-2186-00     Latah  County 

13-2196-00     MiUidoka 
County  

l.J-2198^0     Ne?  Perce 
County J 

13-2204'-00     PayWfe  Coun- 
ty   , 

13-2208-00    Shdshone 
County  J 

1i-2212-00    Twin  Fails 

County  ^ 

13-2218-00     Statf?Sel- 

Aside  Committcja,  ID  


Ada  1  IS  Coun- 


lilinois: 

13-2342-00 

ly 

13-2344-00    Ale>|^nder 

County  1. 

13-2346-00     BonJlCounty 
13-2348-00     Boom  County 
11-2356-00    Carroll  Coun- 
ty   

13-2358-O0    Cass  ( 
13-2360-00    Chan^aign 

County 

13-2364-O0    Chriili 

Cjjuntv 
1.3-2366^0    Clark  I 


i»  i.>ounry 
)ll  Coun- 

Countv  .. 


1.3-2368-00 
13-2372-00 
13-2374-00 
M-2378-00 
U-2398-00 

County  .... 
1 3-2402-00 

fy 

H-24 14-00 


Clay 


3unly 

(tounty  . 
Coleil  County 
Cook{  County 
Chicago  City  . 
Craw  Ford 

DeKalt)  Coun- 


Edgai 


Ilountv 


13-2420-O0    Fayel^^  Coun- 
ty   

13-2424-00    FranklUn 
County 

13-2426-00     Fultoii  County 

13-2428-00    Callain  Coun- 
ty  

13-24.30-00    Green  ajCoun- 

1.3-2432-00    Grundy  Coun- 
ty    


303.483 


13-2434-00    HamiUon 
171.857  County  

1.3-2436-00     Ffancock 

County  

13-2446^    Jacksoii'cian- 

»y 

13-2450-00    Jefferson 

County  

13-2456-00    Johnson 

County 

1.3-2458-O0     Kane  County 
13-2464-00    Kankakee 

County 

1.3-2468-00  Knox  County' 
13-2470-00  Lake  County  . 
I.^-2474-OO     La  Salle       ' 

County  

13-2476-00    Lawrence 

-County  

13-2484-00     McDonough' 
County 

1.3-2488-00    McLean  Coun- 
ty   

13-2490-00    Macon  County 

13-2494-O0    Macoupin 
(bounty 

13-2496^     Madison 
Cj)untv  

13-2498-00    Marion  oiun-" 

<y 

13-2.502-00     Mason  County 
13-2504-00    Massac  Coun- 
ty   

13-2512-00    Montgomery 

County  

1.3-2520-00     Peoria  County 
13-2524-^)0     Perry  County 
13-2528-00    Pike'County 
13-2536-00     Randolph 
County 

13-2538-00    Richland 

County 

1.3-254aK)0     Rock  Island 

County 

1.3-2542-00    St.  Clair 

County  

13-2.546^    Saline  County 
1.3-2548-00    Sangamon     ' 

County ; 

1.3-2560-00    Stephenson 

County  

13-2562-00    Tazeweii 

County  

1.3-2564-00    Union  Countv 
13-2566-00     Vermilion 

County 

1.3-2,568-00    Wabash  Coun- 
ty  

13-2570-00    Warren  Coun- 
tv   

13-2574-00    Wayne  Coun- 
ty   

i:j^2576-00  White  County 
13-2580-00  Will  County  . 
13-2586-00    Williamson 

County 

13-2588-00    Winnebago 

County  

13-2594-00    State  Set- 
Aside  Committee.  IL  


33.911 

19,781 

18,670 

47,(K)8 
11,827 

8.303 

7.874 
11.002 

7.970 

6.477 

48,374 
7,763 

13.558 

11.970 

11,304 

11,2,56 

23,258 

102,797 


403,103 


.30.180 

7.9.54 

8,494 

27.402 

10.002 

7,.573 

67.663 

18.035 

9^49 

9.970 

21.416 

1.121,785 

1 .663,5t)3 

13,352 

31.990 
10.938 

12,732 

33,022 
21,258 

7.382 

7,382 

24.973 


IndiujiH 

1.3-2630-00     Blackford 

County 

1.3-2638-00    Cass  County  .. 


6.954 
10.764 

2H.4H1 

25,068 

7,684 
173,761 

59.915 

2»,720 

239.010 

78.776 

10.256 

11.161 

49,088 
81.062 

28.180 

123,260 

31,323 
11.351 

7,922 

19.559 

88.095 

17,844 

9.652 

22.385 

9,684 

71,362 

129.07(1 

27.164 

77.744 

26.8^)4 

63.7H4 
15.685 

62.1 3H 

9,^,;i5 

U)  :i35 


lt-2642-OO    ClavCoLinty 
13-2646-00    Crawford 

County 

1 3-2648-O0    Daviess  Coun- 
ty   

13-2656-00    Delaware 

County  „ 

13-2662-00    Elkhart  Coun- 
ty  

13-2666-00    Fayette  Coun- 
ty  

13-2668-00    Floyd  County 
13-2678-00    Grant  CountC 
13-2680-00    Greene  Coun- 
ty   

13-2690-00     Henry  County 
13-2692-00    Howard  Coun- 
ty   

13-2704-00    Jennings 

County  

13-2708-00    Knox  County. 
13-2714-O0     Lake  County    - 
1.3-2716-00    Gary  City  ...  , 
13-2720-00     La  Porte 

County  

1  t-2  724-00     Madison 

(bounty  

13-2728^0    Marion  Coun- 
ty   

13-2738-00    Monroe  Coun- 
ty   

13-2752-00    Orange  Coun- 
ty   

13-^27.54-00    Owen  County 
13-2756-00     Parke  County 
13-2758-00    Perry  County 
13-2760-00     Pike" Countv   .. 
13-2770-00     Randolph 

(Tounty  

13-2776^-00    St.  Joseph 

County  

13-2780^0    Scott  County 
T.J-2786-00    Starke  Coun^' 
13-2790-00    Sullix-an 

County  

13-2794-00    Tippe<^anoe 

Ojunty 

13-2800-00     Vanderburgh 

Countv  

13-2804-00     Vermiiiion 

f^ounty  

13-2806HD0    Vigo  County 
13-2816-00    Washington' 

County  

13-2818-00     Wayne  Coun- 
ty   '. 

13-2826-00    State  Set-  

A.sidp  Committee.  IN  


11.732 

12.272 

201.289 

47.659 

157,520 

441.314 


5.712.372 


7.827 
24.655 


Iowa 

13-2H58-O0     Blackhawk 
County  

13-2866-00    Buchanan 

County  

13-2890-00    ClaMon  Coun- 
ty   ; 

13-2892-00    Clinton  Coun- 
tv   : 

13-2902-00    Delaware 
County 

13-2904-00     Des  Moines 
County 

1,3-2914-00     Fayette  Coun- 
ty  

13-2916-00     FloydCount\ 


10.764 
7.414 
10..367 
57,137 
62,900 

17.416 

24.576 
43,309 

20.369 
28,164 

3fi.«(.4 

8.541 

15.844 

143.660 

101.609 

46.357 

59,915 

326,121 

39,245 

12.621 
9.176 
7,859 

1 1 .970 
6.811 

17.559 

ft6  90»> 

9.113 

11,383 

11,002 

40,356 

73.521 

U).399 
.54  327 

11  812 

41.023 

477.547 


2.000.499 


54.(i«<l 

8.398. 

8.827 

20,162 

7.91K 

17,670 

7,732 

11.415 
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13-2946-00    Jackson  Coun- 
ty  

13-2950-00    Jefferson 
County  

13-2952-00    Johnson 
County 

13-2962-00    Lee  County  .... 

13-3006-00    Polk  County  .. 

13-3010-00    Pottawattamie 
County  

13-3020-00     Scott  County  . 

13-3028-00     Story  County  . 

13-3038-00     Wapello 
County  

13-3046-00    Webster 
County  

13-3050-00    Winneshiek 
County  

13-3052-00    Woodbury 
County 

13-3060-00     State  Set- 
Aside  Committee.  lA  


Kansas 

13-3061-00    Manhattan/ 
Pottawatamie,  Riley  Coun- 
ties   

13-3080-00    Allen  County 

13-3084-00    Atchison 
County  

13-3088-00    Barton  Coun. 

ty 

13-3090-00     Bourbon 
County  

13-3100-00    Cherokee 
County  

13-3116-00    Crawford 
County  

13-3124-00     Douglas  Coun- 
ty  

13-3132-00    Ellis  County  .. 

13-3138-00     Ford  County  .. 

13-3140-00    Franklin 
County  

13-3142-00    Geary  County 

13-3166-00    Jackson  Coun- 
ty  

13-3182-00    Labette  Coun- 
ty  

13-3194-00    Lyon  County  . 

13-3208-00     Montgomery 
County  

13-3216^^X)    Neosho  Coun- 
ty  

13-3238-00    Reno  County 

13-3252-00    Saline  County 

13-3256-00    Sedgwick 
County  

13-3260-00    Seward  Coun- 
ty  

13-3262-00    Shawnee 
County  

13-3296^    Wyandotte 
County  

13-3300^0    State  Set- 
Aside  Committee,  KS  


Kentucky 
13-3316-00 
13-3324-00 
13-3326-00 
13-3328-00 


Adair  County 
Barren  County 
Bath  County  '. 
Bell  Couniv   -. 


8,573 

7,430 

25,512 

17,892 

100.589 

29,100 
58.375 
19.940 

15,701 

14,272 

9.621 

26,163 

251,372 


720,771 


30,815 
7.001 

10,351 

13,209 

7.763 

12.558 

18.003 

41.960 
11,383 
10,208 

13,129 
18,813 

6,604 

13,796 
17,448 

19,035 

8,176 
26,005 
21.210 

228,802 

8,589 

71,536 

110,083 

218,206 


944,683 


9,573 
12.542 

7,176 
12,542 


13-3332-00     Bourbon 
County  

13-3334-00    Boyd  County  , 

13-3336-00    Boyle  County 

13-3342-O0    Breckinridge 
County  

13-3350-00    Calloway 
County 

13-3358-00    Carter  County 

13-3360-00    Casey  County 

13-3362-00    Christian 
County  

13-3364-00    Clark  County. 

13-3366-00    Clay  County  .. 

13-3374-00     Daviess  Coun- 
ty   

13-3382-O0     Estill  County  . 

13-3384-00    Fayette  Coun- 
ty  

13-3386-00    Fleming 
County  

13-3388-O0     Floyd  County 

13-3390-00     Franklin 
County  

13-3396-00    Garrard  Coun- 
ty  

13-3398-00    Grant  County 

13-3400-00    Graves  County 

13-3402-00    Grayson 
County  

13-3406-00    Greenup 
County  /. 

13-3410-00    Hardin  Coun- 
ty  

13-3412-00     Harlan  County 

13-3414-00     Harrison 
County 

13-3418-00    Henderson 
County  

13-3424-00     Hopkins 
County  

13-3428-00     Jefferson 
County 

13-3432-00     Jessamine 
County  

13-3434-00     Johnson 
County  

13-3436-00     Kenton  Coun- 
ty  

13-3440-00     Knott  County 


Knox  County  . 
Laurel  County 
Lawrence 


13-3442-00 

13-3446-00 

13-3448-00 
County  

13-3454-00    Letcher  Coun- 
ty  

13-3456-00     Lewis  County 

13-3458-00    Lincoln  Coun- 
ty  

13-3462-00    Logan  County 

13-3466-00    McCracken 
County  

13-3468-00     Mc  Creary 
County 

13-3472-00    Madison 
County 

13-3474-00    Magoffin 
County 

13-3476-00    Marion  Coun- 
ty  

13-3478-00    Marshall 
County  

13-3482-00     Mason  County 

13-3484-00    Meade  County 

13-3488-00    Mercer  Coun- 
ty  


6.874 
27,465 
10,669 

7,065 

12,367 

22,210 

8.525 

16.797 

12,605 

7,954 

36,832 
6.446 

69,711 

6,731 

16,082 

13,12<) 

6.366 

7.716 

20,591 

11,351 

19.114 

34,355 
14,304 

6,620 

17,305 

19,734 

258,998 

9,033 

9,700 

48,278 

7,081 

11,859 

19,130 

7,620 

12,669 
9.414 

9,510 
9,621 

23.179 
7,684 

21.099 
7,509 

13,002 

14,923 
7,398 
7,636 

8.176 


13-3494-00     Montgomery 
County 

13-3496^)0    Morgan  Coun- 
ty   

13-3498-O0     Muhlenberg 
County  

13-3500-00     Nelson  Coun- 
ty  

13-3504-00    Ohio  County  . 

13-3514-00    Perry  County. 

13-3516-00     Pike  County   .. 

13-3518-00     Powell  Coun- 
ty   

13-352O-O0    Pulaski  Coun- 
ty   

13-3524-00     Rockcastle 
County  

13-3526-00     Rowan  Coun- 
ty  

13-3528-00     Russell  Coun- 
ty  

13-3530-00     Scott  County  . 

13-3532-00     Shelby  Coun- 
ty  ■ 

1 3-3534-00    Simpson 
County  

13-3538-00    Taylor  County 

13-3548-00     Warren  Coun- 
ty   

13-3552-00     Wavne  Coun- 
ty  ■ : 

1.3-3556-00     Whitley  Coun- 
ty   .' 

13-3562-00    State  Set- 
Aside  Committee,  KY  


Louisiana: 

13-3564-00     Shreveport/ 
Bossier,  Caddo  Parishes  .. 

13-3574-00     Acadia  Parish 

13-3576-00     Allen  Parish  .. 

13-3578-00     Ascension 
Parish  

13-3580-00    Assumption 
Parish 

13-3582-00     Avoyelles  Par- 
ish   

13-3584-00     Beauregard 
Parish  

13-3586-00    Bienville  Par- 
ish   

13-3598-00    Calcasieu  Par- 
ish   

13-3602-00    Caldwell  Par- 
ish   

13-3606-00    Catahoula  Par- 
ish   

13-3608-00    Claiborne  Par- 
ish   

13-3610-00    Concordia 
Parish   

1 3-361 2-00    De  Soto  Par- 
ish   

13-3614-00     East  Baton 
Rouge  Parish  

1.3-3618-00     East  Carroll 
Parish  

13-3620-00    East  Feliciana 
Parish   

13-3622-(X)    Evangeline 
Parish   

13-3624-00    Franklin  Par- 
ish   

13-3626-00    Grant  Parish  .. 


13.367 

6.493 

15.733 

14,590 
10,811 
12,812 
34.308 

7.557 

23.925 

6.631. 

9,525 

9,970 
7,98(i 

H.0H1 

8,71(i 
13.32t) 

27.529 

7,.5-l  1 

14. ,368 

145.385 


1.402,923 


174,666 
29,370 
14,590 

42.421) 

15.320 

27,783 

18,622 

7,9()<i 

100,038 

6.7(.3 

9.113 

7,525 

17.352 

14,145 

195,.59() 

9.827 

10,145 

15,60(1 

17.4-'! 

ii.;'M. 


13-3628-00    Iberia  Parish 
13-3630-00    Iberville  Par- 
ish   

13-3632-00     Jaf  kson  Pai^isK 
13-3634-00     Jeffierson  Par- 
ish  

1.V3638-00     Jefferson 
Itevis  Parish  ., 

13-3640-00     Lafeyette  Par- 
ish   j ,.' 

1 .3-3644-00     Laifourt^he  Par- 
ish   j 

1.3-3646-00     La  Salle  Par- 
ish   I 

1 .3-3648-00    Liltoin  Parish 

1.3-31,50-00     Livingston 
Parish   

1 3-3652-00     Madison  Par- 
ish ,....? j 

13-3654-00     Mda-house 
Parish   i 

1.3-3656-O0     Naicbitoches 
P.irish  h 

13-3658-00     Net/ Orleans 
(;ity/Orleims  ..4 

1.3-3(i60-00    Ouichita  Par- 
ish   
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n-3664-OO    Plaquemines 
Ptirish   , 


13-3666-00    Poiple  Coupee 
Parish   ; 

13-3668-00     Rapides  Par- 
ish   ■ 

13-3674-00    Richland  P^- 

ish  4 

13-3676-00    Sab  Be  Parish 
13-3678-00    .SfE^mard 

Parish  4 

13-3680-00     StCharies 

Parish  

13-3684-00    St  Jiihes  Par- 
ish   , 

1.3-3686-00     St  John  Bap- 
tist Parish  ; 

13-3088-00     St  Lkndry  Par- 

13-3690-00    St  Martin  Par- 

-^-^ I 

13-3692-00     St  Mary  Par- 

i'^h  t' 

13-3694-00    Stxilnmanv 
Parish  . 


13-3696-00    Tandipahoa 
Parish  V 


13-3700-00    Terr^ltonne 

Parish   , 

13-3702-00     Union  Parish  . 
13-3704-00    Vermilion 

Parish   i 

1 3-3706-(M)     Vern.  )Jri  Parish 
13-3708-00     WasHkigton 

.Parish 

13-3710-00     Websiter  Par- 

ish 

1.3-3712-00    WestJBaton 

Rouge  Parish  j 

13-3714-00     Westparroll 

Parish   

13-3720-00    State  It-.^sido 

f^mmittee.  LA 


Maine: 

13-3726-00    Andrr 
a)ur.t¥ 


38  515 

24.401 
6  969 

225  849 

16.685 

73  680 

39,785 

8  890 
11.478 

.59.487 

9,970 

24  735 

20,0«>r 

246,329 

74,219 


13-3728-O0     Aroostook 
County  , 

13-373(M)0    Cumberland 
County  

1.3-3734-00    Franklin 

C^ounty 

l.V3736-(K)    Hancotic 

County  

1.3-3738-00    Kennebec 
County  

13-3740-00     Knox  County 

l.T-;j744-00    Oxford  Coun- 
ty   

13-3746-(K)    Penobscot 

(bounty 


7n.l39 

110,813 


II-'*748-(K)     Piscataquis 

fioiiiitv  


13-3752-O0    Somerset 

f^ouiitv  

13-3754-00     Waldo  County 
1.3-3756-<M)     Washington  ' 

(bounty  

1.3-3758-00     York  County  ' 
n-37f,0-oo    State  Set- 
Aside  Committee.  ME  


34.403 

68,107 
IS.  241 

38,912 

87.206 

12.463 

42.341 
24.687 

32  577 
88.127 

15.985 


12,463      Marvl,.(i(l: 

1.3-3774-00     Allegany 

17.241  County  ,"......' 

i3-377r>-oo    Anne  Arundel 

64.4.56  County  

13-3778-00    R.nltimore 

15,971  County  

9,573  13-,3782-0O    Caroline  

County  

1.3-3786-00    Cecil  County  ^ 
13-3790-00    Dorchester  ' 
County  

1.3-3794-00    Garrett  Coun- 
ty   

13-3812-00    Somerset 

County  

13-38161^)0    Washington 

County  

1.3-382(M)0     Worcester 

County  

13-3822-00  Baltimore  City 
13-3824-(M)     Slate  Set- 

Asid(!  Committee.  MD  


36.578 

25,846 

19,019 

29.497 

49,914 

25.893 

37.1.34 

75410 

69,155 

44.817 
11.446 

25.782 
25.941 

24,369 

32.641 

14,415 

16,054 

16.663 


7;<2.096 

53.105 
183,191 

377.114 

17,463 
52.533 

25.449 

25,433 

23.083 

79.808 

37.324 
524,204 

585.022 


4C0j$gm 


2,328,862 


hi>,076 


Massdi  husLlls: 

1.3-44  76-O0     tkirnsfable 

County  

1.3-4478-00    Berkshir* 

County  

13-4482-00    Bristol  County 
i:»-44B8-00     Dukes  County 
13-4490-O0     Essex  County' 
1.3-4500-00    Franklin 

(bounty  

13-4502-00    Hampden 

County  

13-4508-0O    Hampshire 

(bounty  

1.3-^510^)0    Middlesex 

County  

13-4.54O-00     Plymouth 

County 

13-455(M)0    Suffolk  Coun- 
ty  

13-4554-00     WoTf.estw 
Couniv  


1.983.729 

l.m.437 

81,475 

381,035 

0,621 

372.336 

34.149 
270,11  1 

62.900 
644.405 
246,663 
327,074 
352  046 


13-^558-00     State  Sit- 
.^side  Committee.  MA 


19.019     Mithigaii: 

13-456(M)0    Lansing/ 

Futon,  Ingham  Counties  ,.. 
13-^361-00    Holland/ 

Allegan,  Ottawa  Counties 
13.^6.32-00    Alcona  Coun- 

1.3^638-00    Alpena  Coun-' 

ty 

1.3-4640-00     Antrim  Coun- 
ty  

13-4642-00    Arenac  Coun- 
ty  

13-1648-00     Bay  County  ... 

13-4650-00     Benzie  County 

13-4652-00     Berrien  Coun- 
ty  

13-4654-00     Blanch  Coun- 
ty  

13-4656-00    Calhoun 
County  

13-4660-00    Cass  County 

13-J662-00    Charievoix' 
County 

13-46(i4'-00    Cheboygan 

County  ' 

13-4666-00    Chippewa 

County  

1 3-4668^    Clare  County'  . 

13-4672-00    Crawford 
County  

1.3-4674-00     Delta  Countv  . 

13-467»i-O0     Dickinson 
County  

13-4682-00    Emmet  Coun- 
ty   

13-^684-00    Genesee 

County 

13-4688-O0    Gladwin 
County  

13-4690-00    Ckjgebic  Coun- 
ty   

13-^694-00    Gratiot  Coun- 
ty   

13-»696-00    Hillsdale 

Countv 

13-4698^     Houghton 

County  

13-4700-00  HiiTon  County 
1.3-4708-00  Ionia  County'. 
13-4710-00  Iosco  County  , 
13-4712-00  Iron  County  .. 
13-1714-00  Isabella  Coun- 
ty   

13^716-00    Jackson  Coun- 
ty   ; „ 

13-4718-00     Kalamazoo 

County  

13^722-00    Kalkaska 

County 

13-4724  -00  Kent  County  !. 
13-4732-O0  Lake  a)unty  .. 
13-4734-00  Lapeer  County 
1.1-4744-00    Mackinac 

Coi:nty  

i:H746^    Macomb 

Countv  

1.3-4758^K>    Manistee 

Countv  

13-476O-00    .Marquette  

County 

T3-4  762-00    .Mason  County 


154,495 


3.072,837 

157.853 

115.893 

9.160 

28.592 

14.3«3 

11.431 
66,488 

la.v.n 

90,667 

20.559 

65.869 
21.750 

19.321 

37.245 

28;703 
17.384 

8,875 
29,021 

15.019 

26.862 

2,30.923 

14.4r,;{ 

11,145 

23.099 

21  82't 

20,353 
24,957 
34,641 
19,559 
9.-125 

23.290 

81.856 

»;:-!. ::48 

11.923 

224.722 

6.525 

48.326 

23,544 

398.'143 

18,432 

40.150 
22,512 
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Menominee 


Midland 


'«>    Missaukee 


Montcalm 


Muskegon 
Newaygo 


Oakland 


Oceana  Coun- 


Ogemaw 


13-4764      .     Mecosta 

Countv        

13-4766 

Count 
13-4768 

Count. 
13-^770 

Count\ 
13-4774<)() 

Count\      

13-4776  i'{)    Montmorency 

Count)       

13-4778  '!(. 

Count) 
13-1780-     ) 

County 
13^782-1:1 

Countv 
13-4796^<" 

ty 

13-4798-1    . 

Count\ 
13-4802 

•y 

13-4810     ' 
Counf\ 

13-4812-    ■ 
County 

13-4814-(<j 
County      ., 

13-4818-O0    St.  Clair 
County  

13-4822-00    Sanilac  Coun- 
ty  

13-4824-^  til    Schoolcraft 
County  

13-4828'-<)0    Tuscola  Coun- 
ty  

13^830-00    Van  Buren 
County  

13-4832-00     Washtenaw 
County  

13-4836-00    Wayne  Coun- 
ty  

13-4844-00     Detroit  City  ... 

13-4854-00     Wexford 
County  

13-4856-00    State  Set- 
Aside  Committee.  MI  


Osceola  Coun- 


Presque  Isle 
Roscommon 
Saginaw 


Minnesota: 

13-4857-00     St.  Cloud 
City/Benton,  Sherburne, 
Stearns  Counties  

13-4898-00    Aitkin  County 

13-4902-00    Becket  County 

13-4904-00     Beltrami 
County  

13-4910-00    Blue  Earth 
County  

13-4914-00    Carlton  Coun- 
ty  

13-4918-00    Cass  County  .. 

13-4924-00    Clay  County  .. 

13-4926-00    Clearwater 
County  

13^932-00    Crow  Wing 
County  

13-4938-00    Douglas  Coun- 
ty  

13-494CM)0    Faribault 
County 

13-4942-00    Fillmore 
County 


19,781 
14,510 
41.626 
7.620 
36,943 
8,795 
99.446 
31,688 

523,378 
25,449 
14.034 
14,876 
16.876 
12.986 

104.066 

95.477 

30.402 

8.224 

36,721 

45.532 

98,589 

334.488 
743.480 

21,178 

200.390 


4.827.887 


85,888 

8.986 

16.749 

18.289 

15.368 

17.765 
14.034 
18.543 

9.430 

25.592 

11,494 

6.858 

8,859 


13-4950-00     Hennepin 
County  354,332 

13-4964-O0     Hubbard 
County  9,398 

13-4968-00     Itasca  County  35,244 

13-4972-00    Kanabec 
County  9,827 

13^974-00     Kandiyohi 
County  14,050 

13-4978-00     Koochiching 
County  9,541 

13-4990-00    Lyon  County  .  8,208 

13-4996-O0    Marshall 
County  8.208 

13-4998-00    Martin  County  10,415 

13-5002-00     Mille  Lacs 
County  10,780 

13-5004-00    Morrison 
County  18.400 

13-5020-00    Otter  Tail 
County  23,877 

13-5022-00    Pennington 
County 7,478 

13-5024-00     Pine  County..  15.034 

13-5028-00     Polk  County  ..  16.177 

13-5032-00    Ramsey  Coun- 
ty    152,852 

13-5040-00     Renville 
County  8,763 

13-5048-00     St.  Louis 
County  101.050 

13-5066-00    Todd  Countv  11,986 

13-5082-00    Winona  Coun- 
ty    18,289 

13-5088-00    State  Set- 
Aside  Committee,  MN  352,466 


1,454,230 


Mississippi: 

13-5089-00     Hattiesburg/ 
Forrest,  Lamar  Counties  ...  39.023 

13-5090-00    Adams  Coun- 
ty    17.987 

13-5092-00    Alcom  County  19.194 

13-5096-00     Attala  County  11,748 

13-5100-00    Bolivar  Coun- 
ty    27,672 

13-5106-00    Chickasaw 
County  11,113 

13-5110-00    Claiborne 
County  7,716 

13-5112-00    Clarke  County  8,525 

13-5114-00    Clay  County..  14.923 

13-5116-00    Coahoma 
County  23,131 

13-5118-00    Copiah  Coun- 
ty    14,272 

13-5120-00    Covington 
County  6,938 

13-5128-00    George  Coun- 
ty    14,463 

13-5130-00    Greene  Coun- 
ty   7,493 

13-5132-00    Grenada 
County  12,558 

13-5134-00    Hancock 
County  14.145 

13-5136-00    Harrison 
County  62,741 

13-5138-00     Hinds  Countv  105,892 

13-5142-00    Holmes  Coun- 
ty    15,241 

13-5144-00    Humphreys 
County 16,463 

13-5148-00    Itawamba 
County  7,541 


13-51.50-00    Jackson  Coun- 
ty  

1 3-51 52-00     Jasper  County 

13-5154-00     Jefferson 
County 

13-5156-00    Jefferson 
Davis  County  

13-5158-00     Jones  County  . 

13-5162-00     Lafayette 
County  

13-5166-00    Lauderdale 
County 

13-5168-00    Lawrence 
County  

13-5170-00     Leake  County 

13-5172-00     Lee  County  .... 

13-5174-00     Leflore  Coun- 
ty  

13-5176-00    Lincoln  Coun- 
ty  

13-5178-00     Lowndes 
County  

13-5180-00     Madison 
County  

13-5182-00    Marion  Coun- 
ty   

13-5184-00     Marshall 
County  

1 3-51 86^0    Monroe  Coun- 
ty  

13-5190-00     Neshoba 
County 

13-5192-00     Newton  Coun- 
ty  

13-5196-00    Oktibbeha 
County  

13-5198-00     Panola  County 

13-5200-00     Pearl  River 
County 

13-5204-00     Pike  County  .. 

13-5206-00     Pontotoc 
County  

13-5208-00     Prentiss  Coun- 
ty  

13-521O-00    Quitman 
County  

13-5214-00     Scott  County 

13-5216-00     Sharkey 
County  

13-5218-00     Simpson 
County  

13-5222-00     Stone  County 

13-5224-00     Sunflower 
County  

13-5226-00    Tallahatchie 
County  

13-5228-00    Tate  County  .. 

13-5230-00    Tippah  Coun- 
ty  

13-5232-00    Tishomingo 
County  

13-5236-00     Union  County 

13-5238-00    Walthall 
County  

13-5240-00    Warren  Coun- 
ty  

13-5242-00     Washington 
County  

13-5244-00    Wayne  Coun- 
ty   

13-5250-00     Winston 
County. 

13-5254-00     Yazoo  County 

1,3-5256-00     State  Set- 
Aside  Committee.  MS  


58,852 
9.700 

6.731 

7,938 
24,719 

7,478 

30,974 

6.715 
10,129 
28,068 

27,449 

16,654 

25,449 

22.406 

14,717 

19.845 

18,305 

12,097 

9,24( 

13,034 
18,781 

17,273 
19,781 

8,303 

12,367 

7,859 
10,049 

9,303 

8,494 
6,715 

24,528 

12,256 
10,390 

8,716 

13,008 
10.653 

7,033 

28,291 

48,040 

11,526 

11,060 
15,470 

73. r.- ' 


Missouri: 
13-5257-00    Joplin/Jasper, 

Newton  Counties  

13-5258-00    Kansas  City/ 

Clay,  Jackson,  Platte 

Counties  

13-5272-00    Adair  County 
13-5274-00    Andrew 

County 

13-5278-00    Audrain 

County 

13-5280-00    Bany  County  . 
13-5284-00    Bates  County  . 
13-5286-00    Benton  Coun- 
ty  

13-5290-00    Boone  County 
13-5294-00    Buchanan 

County 

13-5298-00  Butler  Countv 
13-5304-00    Camden 

County 

13-5306-00    Cape 

Girardeau  County  

13-5326-00    Clinton  Coun- 
ty   

13-5330-00    Cooper  Coun- 
ty   _ 

13-5332-00    Crawford 

County 

1 3-5  3  36-00  Da  Has  Coun  ty 
13-5342-00  Dent  County.. 
13-5346-00    Dunklin 

County 

13-5354-00    Greene  Coun- 
ty  

13-5362-00    Henry  County 
13-5370-00    Howell  Coun- 
ty  

13-5372-00  Iron  County  ... 
13-5384-00    Johnson 

County \ 

13-5388-00    Laclede  Coun- 
ty  ; 

13-539O-00    Lafayette 

County  ,' 

13-5392-00     Lawrence 

County , 

13-5396-00    Lindoln  Coun- 
ty  I. 

13-5398-00  Linn  County  .. 
13-5404-00  Macon  County 
13-5406-00     Madison 

County 

13-5410-00    Marion  Coun- 
ty  

13-5414-00    Miliar  County 
13-5416-00    Mississippi 

County 

13-5424-00    Morgan  Coun- 
ty  * 

13-5426-00    NewjMadrid 

County 

13-5438-00    Pemiscot 

County , 

1.3-5442-00    Pettis  County 
13-5444-00    Phelps  County 
13-5446-00    Pike  County  '. 
13-5452-00     Polk  County  .. 
13-5454-00    Pulaski  Coun- 
ty  i 

13-5460-00     Randolph 

County 

13-5466-00     Ripley  County 


1,223.555 


60,868 


430,012 
8,049 

7,096 

8,922 

12,717 

7,843 

7,493 
32,704 

54.184 
20.654 

17,6.54 

25,179 

6,842 

6,477 

12.415 
0,525 
7,303 

17,590 

79,109 
10,446 

16,225 
6,763 

13,494 

14,717 

11,939 

14,018 

19,813 
9,748 
8.859 

6,795 

12,748 
14,082 

10.526 


13-5472-00    Ste.  Gene- 
vieve County 

13-5474-00    St.  Francois 

County 

13-5476-00    St.  Louis 

County 

13-5480-00    Saline  County 
13-5486-00    Scott  County 
13-5492-00    Stoddard 

County 

13-5494-00  Stone  County 
13-5498-00  Taney  County 
13-5500-00  Texas  County 
13-5502-00  Vernon  Coun- 
ty  

13-5506-00    Washington 

County 

13-5508-00    Wayne  Coun- 
ty  

13-551O-00    Webster 

County 

13-5514-00    Wright  Coun- 
ty  

13-5516-00     St.  Louis  City 
13-5518-00     State  Set- 
Aside  Committee,  MO 


Montana: 

13-5530-00     Big  Horn 

County 

13-5540-00    Cascade 

County  

13-5558-00    Flathead 

County 

13-5560-00    Gallatin  Coun- 
ty   

13-5564-00    Glacier  Coun- 
ty   

13-5570-00     Hill  Countv  ... 

13-5576-00     Lake  County  ,. 

13-5578-00     Lewis  and 
Clark  County  

13-5582-00    Lincoln  Coun- 
ty  

13-5592-00    Missoula 
County 

13-5596-00     Park  County  .. 

13-5610-00    Ravalli  Coun- 
ty   

13-5618-00    Sanders  Coun- 
ty  

13-5622-00     Silver  Bow 
County  

13-5640-00     Yellowstone 

County  

13-5644-00    State  Set- 
Aside  Committee.  MT  


8-414     Nebraska: 

13-5686-00     Buffalo  Coun- 
ty  

13-5722-00    Douglas  Coun- 
ty  

13-5782-O0  Lincoln  County 

13-5828-00    Scotts  Bluff 
County  

13-5858-00     State  Set- 
Aside  Committee.  NE  


9,922 

15.241 

20,639 

14,510 

8,128 

8,113 


16.066 

11.034 
6,652     Nevada: 


8,303 

31,958 

371,113 

9,557 

18,956 

17,702 
19,829 
31,069 
16,955 

6,398 
14,907 
10,954 

9,351 

11,542 
228,278 

255,100 


13-5866-00    Churchill 

County 

13-5868^    Clark  County 
13-5886-00     Lvon  County 
13-5904-00    Carson  City  .. 
13-590&-O0    State  Set- 
Aside  Committee,  NV  


New  Hampshire: 

13-5922-00    Coos  County 
13-5936-00    Rockingham 

County 

13-5940-00    Sullivan 

County 

13-5942-00    State  Set- 

Aside  Committee,  NH  


2,180,500 


9,478 

30,116 

37,753 

16,193 

9,875 

7.954 

12,209 

19,734 

18,511 

37,673 
6,827 

14,907 

6,795 

14,939 

45.564 

43.495 


New  Jersey: 

13-5948-00    Atlantic 
Countv 

13-5950-00    Bergen  Coun- 
tv   

13-5954-00    Camden 
County 

13-5960-00    Cape  May 
County  

13-5962-00    Cumberland 
County  

13-5966-00    Essex  County 

13-5974-00    Newark  City  .. 

13-5978-00    Hudson  Coun- 
ty  

13-5988-O0    Mercer  Coun- 
ty   

13-5994-00    Middlesex 
County 

13-6004-00    Monmouth 

County  

1 3-601 2-00    Ocean  Countv 

13-6018-00    Passaic  Coun- 
ty  

13-6034-00    Union  County 

13-6042-00     State  Set- 
Aside  Committee,  NJ 


New  Mexico; 

13-6044-00     Bernalillo 
County 

13-6050^    Chaves  Coun- 
tv   

13^052-00    Ciboia  Countv 


332.023 


10.303 

108.622 
9.494 

12.240 

127,783 


268,442 


13-6054-00 
13-6056-00 
13-6060-00 

County  .... 
13-6064-00 
13-6066-00 
13-6074-00 
13-6080-00 
13-6082-00 

Countv  .... 
13-6086-00 
13-6090-00 

County  ..... 
13-6094-00    Sandoval 

Countv 

13-609fr-00    San  Juan 

County 

13-6098-00    San  Miguel 

County 


Colfax  County 
Curry  County 
Dona  Ana 

Eddy  County  . 
Grant  County 
Lea  County  .... 
Luna  Countv  . 
McKinley 

Otero  County 
Rio  Arriba 


10.621 

»82,784 

14.828 

27,211 

116,880 


652,324 


23,036 

142,708 

16,733 

193.445 


375,922 


170,554 

428,726 

271,143 

92,429 

108.972 
246.647 
263.269 

421.185 

155,662 

365.953 

284.241 
216. .562 

345.759 
304.705 

441.730 

4. 117. .517 


220.406 

24.465 

14.177 

7,096 

17.559 

76..560 
29,650 
13.240 
23.090 
23.480 

20,243 
22,353 

25,862 

28,021 

60,000 

12,6.-17 
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13-6100-00    Santa  Fe 
County  38.785 

13-6106-00    Socorro  Coun- 
ty    7,811 

13-6108-00    Taos  County..  24,687 

13-C114-O0    Valenda 
County  19.670 

13-6116-00    State  Set- 
Aside  Committee,  NM  :;i.856 


749,762 


New  York: 

13-6120-00    Albany  Coun- 
ty    103,510 

13-^126-00    Allegany 
County  30,101 

13-6130-00    Broome  Coun- 
ty    111,559 

13-6136-00    Cattaraugus 
County  54,216 

1 3-6 1 3  8-00    Cayuga  Cou  n- 
ty 40,817 

13-6140-00    Chautauqua 
County  74,188 

13-6142-00    Chemung 
County  .'. 38,753 

13-6144-00    Chenango 
County  „ 34,085 

13-6146-00    Clinton  Coun- 
ty    50,104 

13-6150-00    Cortland 
County  „ 29,529 

13-6152-00     Delaware 
County  23,036 

13-6154-O0    Dutchess 
County  146,359 

13-6156-00     Erie  County  ...  470,797 

13-6168-00    Essex  County  30,545 

13-6170-00     Franklin 
County  31.577 

13-6172-00    Fulton  County  34,070 

13-6176-00    Greene  Coun- 
ty    29,275 

13^180-00    Herkimer 
County  36,911 

13-6182-00    Jefferson 
County  76,299 

13-6186-00     Lewis  County  20,734 

13-6192-00    Monroe  Coun- 
ty    286.241 

13-6200-00    Mon<gomery 
County 30.704 

13-6202-00    Nassau  Coun- 
ty    5814)39 

13-6212-00    Niagara  Coun- 
ty    129,039 

13-6216-00    Oneida  Coun- 
ty    106.241 

13-6220-00    Onondaga 
County  199,480 

13-6232-00    Oswego  Coun- 
ty    80,093 

13-6234-00    Otsego  County  30,005 

13-6240-00    Rensselaer 
County  70,409 

13-6254-00    St.  Lawrence 
County  74.124 

13-6258-00    Schenectady 
County  59,534 

13-6268-00    Steuben 
County  53,660 

13-6270-00    Suffolk  Coun- 
ty  „ 743.258 

13-6282-00    Sullivan 
County 42,150 


13-6286-00    Tompkins 
County  

13-6288-00     Ulster  County 

13-6290-00     Warren  Coun- 
ty  

13-6296-00    Westchester 
County  

13-6308-00     Wyoming 
County  

13-6310-00    Yates  County 

13-6312-00     State  Set- 
Aside  Committee,  NY  

13-6314-00     New  York 
City  


North  Carolina: 

13-6315-00    Kannapolis/ 
Cabarrus,  Rowan  Counties 

13-6316-00     High  Point 
City/Davidson,  Guilford 
Counties  

13-6317-00     Rocky  Mount/ 
Edgecombe,  Nash  Coun- 
ties   

13-6326-00     Anson  County 

13-6328-00     Ashe  County  . 

13-6330-00     Ayery  County 

13-6332-00     Beaufort 
County  

13-6334-00     Bertie  County 

13-6336-00     Bladen  Coun- 
ty  -■ 

13-6338-00     Brunswi<;k 
County  

13-6340M)0    Buncombe 
County 

13-6354-00    Caswell  Coun- 
ty  

13-6360-00    Cherokee 
County  

13-6368-00     Columbus 
County  

13-6370-00    Crayen  Coun- 
ty  

13-6372-00    Cumberland 
County  

13-6386-00     Duplin  Coun- 
ty   

13-6388-00     Durham 
County  

13-6394-00    Forsyth  Coun- 
ty  - 

13-6398-00    Franklin 
County  

13-6400-00    Gaston  Coun- 
ty  

13-6406-00    Graham  Coun- 
ty  

13-6408-00    Granville 
County 

1 3-641 8-O0    Halifax  Coun- 
ty  

13-6420-00    Harnett  Coun- 
ty  

13-6422-00    Haywood 
County 

13-6426-00    Hertford 
County 

13-6428-00    Hoke  County 

1 3-64  34-00    Jackson  Coun- 
ty  

13-6436-00    Johnston 
County  

13-6440-00    Lee  County  .... 


27,338 
95.001 

42,769 

368,986 

29,323 
12,018 

408,550 

4,955,112 
9,891,539 

61.932 

191,558 

61,487 

13,431 

9,224 

6,620 

18,416 
7.827 

16,733 

38.308 

57,058 

6,684 
10,224 
25,846 
28,259 
83.824 
17.543 
56.042 
91,318 
12,923 
67,853 

6,811 

14,479 

25,608 

20,131 

20,718 

10,653 
10,224 

11,907 

26.751 
16.225 


13-6442-00     Lenoir  County 

13-6448-0{J     Macon  County 

13-6452-00     Martin  County 

13-6458-00    Mitchell 
County  

1 3-6460>-00    Montgomery 
County  

13-6466-O0    New  Hanover 
County  

13-6468-(K)    Northampton 
County  

13-6470-(K)    Onslow  Coun- 
ty  

13-6472-00    Orange  Coun- 
ty  

13-6476-00    Pasquotank 
County  

13-6478-00    Pender  Coun- 
ty  

13-6482-00     Person  County 

13-6484-00     Pitt  County  .... 

13-6490-00     Richmond 
County  

13-6492-00     Robeson 
County  

13-6494-00    Rockingham 
County  

13-6498-00    Rutherford 
County  

13-6500K)0     Sampson 
County  

13-6502-(X)    Scotland 
County  

13-65 10>-00    Swain  County 

13-6512-00    Transylvania 
County  

13-6518-00     Vance  County 

13-6520-00    Wake  County 

13-6524-00    Warren  Coun- 
ty   

1.3^526-(X)    Washington 
County  

13-6528-00     Watauga 
County 

13-6530-00     Wayne  Coun- 
ty  

13-6532-00    Wilkes  Coun- 
ty  

13-6534-00     Wilson 
ty 

13-*536-00     Yadkin  Coun- 
ty  

13-6538-00    Yancey  Coun- 
ty  

13-6540-00    State  Set- 
Aside  Committee,  NC 


North  Dakota: 

13-6576-00    Cass  County  .. 

13-6596-00    Grand  Forks 
County  „ 

13-6620-00    Mercer  Coun- 
ty  

13-6622-00    Morton  Coun- 
ty  

13-6630-00    Pembina 
County  

13-6642-00    Rolette  Coun- 
ty  - 

13-6652-00     Stark  County 

13-6656-00    Stutsman 
County 

13-6662-00    Walsh  County 

13-6664-00    Ward  County 


27,608 

8,954 

12,288 

7,096 
10,764 
63.233 

8.0H1 

29,250 

19,622 

10,85^1 

13,463 
13,907 
43.119 

26.640 

56,«>45 

36,753 

20,877 

19,400 

17,956 
11,097 

7.473 

21,480 

133,786 

7.684 

6,430 

8,525 

34,959 

16,543 

43.008 

8,IMi5 

6.382 

338,901 


2.137,47'} 


25,<J41 
19.797 

6.858 
10.161 

6.588 

10.351 
9.383 

6.858 

7.335 

19.019 


13-6668-00  Williams 
County 

13-6670-00  State  Set- 
Aside  Committee.  ND 


6ii; 


Ohio: 

13-6672-00     Columbus/ 
Fairfield.  Franklin  Coun- 
ties   , 

13-6678-00    AdamsCoun- 

ty : 

13-6680-00    Allen  County 
13-6684-00    Ashtabula 

County  

13-6686-00    Athens  Couii-" 

'y [j 

13-6690-00    pelmont 

County I, 

13-6692-00     brown  County 
13-6694-00     Butler  County 
1.3-6698-00     Carroll  Coun- 
ty  

13-6702-00    Clark  County. 
13-6708-00    Clinton  Coun- 
ty  i 

13-6710-00    (tblumbiana 

County  J 

13-6712-00    Coshocton 

County .: 

13-6716-00    Cuyahoga 

County :. 

13-6734-O0     Erie  County  .. 
13-6740-00    Fayette  Coun- 
ty  

13-6748-00    Gallia  County 
13-6752-00    Greene  Coun- 
ty  

13-6754-00    Guernsey 

County  ' 

13-6756-00     Hamilton 

County ,. 

13-6762-00    Hardin  Coun- 
ty  

13-6764-00    Harrison 
County , 

13-6768-00    Highland 

County 

13-6770-00    Hocking 

County 

13-6772-00     Holmes  Coun- 
ty  

13-6774-00     Huron  County 
13-6776-00    Jackson  Coun- 
ty  

13^,778-00    Jefferson 

County 

13-6780-O0     Knox  County 
13-6784-00    Lawrence 

County  

1 3-6786-00    Licki  ng  Coun- 
ty   V 

13-6790-00    Lorain  County 
13-6796-00    Lucas  County 
13-6802-00     Mahoning 
County 

1.3-6806-00    Marion  Coun- 
ty   _. 

1.3-^810-00    Merigs  County 
13-6812-00    Mercer  Coun- 
ty   , 

13-^816-00    Monroe  Coun- 
ty   

13-6818-00    Motitgomery 
County 


8.589 
119,120 


250,000 


438,061 

25,052 
59,598 

60.185 

24,385 

38,388 

20,416 

154.964 

13.383 
59.249 

19,003 

63,472 

17,416 


13-6824-00    Morgan  Coun- 
ty   

13^828-00    Muskingum 
County  

13-6830-00    Noble  County" 

13-6832-00    Ottawa  Coun- 
ty  

13-6836-00     Perry  County 

13-6838-00     Pickaway     ' 
County 

13-6840^     Pike  County  " 

13-6842-00     Portage  Coun- 
ty  

13-6848-00     Richland 
County 

13-6852-00     Ross  County  !! 

13-6856-00     Scioto  County 

13-6862-00    Stark  County. 

13-6866-00     Summit  Coun- 
ty  

13-6870-00     Trumbull 
County 

13-6880-00     Vinton  Coun- 
ty  

13-6884-00     Washington 

County  

13-6886-00     Wayne  Coun" 

ty ; 

13^894-00    State  Set- 
Aside  Committee,  OH  


676,357 
40,658     Ol^'ahoma: 


13,447 
18,622 

49,517 

30,307 

374,701 

15,177 

8,922 

19,464 

18,845 

10,542 
43,754 

19,384 

42,420 
23,845 

31,275 

55,184 
134,659 
233,025 

154,091 

33,784 
14,749 

27,640 

9,795 

235,295 


13-6896-00    Oklahoma 
City/Canadian,  McLain, 

Oklahoma  Counties  

13-6902-00     Adair  County 
13-6910-00     Beckham       " 

County 

13-6914-00     Bryan  Coiintv" 
13-6916-00    Caddo  County 
13-6922-00    Carter  County 
13-6924-00    Cherokee       ' 

County  

13-6926-00    Choctaw 

County 

13-6930-00    Cleveland 

County 

13-6938-00    Comanche 

County 

13-6946-00  Creek  County 
13-6948-O0  Custer  County 
13-695O-00     Delaware        ' 

Geunty 

13-6956^    Garfield 

County 

13-6960-00    Garvin  County 
13-6962-00    Grady  County 
13-6972-00    Haskell  Coun- 
ty  

13-6974-00     Hughes  Coun- 
ty  

13-6976-00    Jackson  Coun- 
ty  

13-6982-00    Kay  County  ... 
13-6988-00-  Latimer  Coun- 
ty  

13-6990-00     Le  Flore 

County 

13-6992-00    Lincoln  Coun- 
ty  

13-6994-00     Logan  County 
13-7002-00    McCurtain    " 

County  

13-7004-00     Mcintosh 

County 


10,653 

57,264 
7,763 

28.513 
24.433 

20.527 
22.0.36 

70,870 

80,395 
38.372 
50,104 

197,781 

241,090 

135,929 

7.970 

35.133 

39.959 

529,657  . 


4.927.480 


317.516 
8.700 


13-7010-00    Mayes  County 
13-7012-00    Murray  Coun- 
ty   ; 

13-7014-00    Muskogee 
County  

13-7020^    Okfuskee 

County 

13-702^-00    Okmulgee 

County  

13-7030K)O    Osage  oiunty 

13-7034-00    Ottawa  Coun- 
ty   

13-7036-00     Pawnee  Coun- 
ty  

13-7038-O0     Payne  County 

13-7040-00     Pittsburg 
County 

13-7042-00    PontotcK 

County  

13-7044-00    Pottawatomie 
County  

13-7048-00    Pushmataha  '" 

County  

13-7052-00     Rogers  County 
13-7054-00    Seminole 

County  

13-7056^     Sequoyah 

County 

13-7058-00    Stephens 

County  

13-7064-00    Tulsa  ciuntv 
13-7068-00     Wagoner       ' 

County  

13-7076-00     Woodward 

County 

13-7078430     State  Set- 

Aside  Committee.  OK  


8,478 
11,970     Oregon: 
13,225         13-7080-00     Portland/ 

Clackamas,  Multnomah, 
Washington  Counties  .... 
13-7082-00    Salem/.Mar- 

ion.  Polk  Counties  

13-7088-O0    Baker  County 
13-7090-00    Benton  Coun- 
ty   

13-7096-00    Clatsop  Coun- 
ty   

1.3-7098-O0    Columbia  

County 

13-7100-00     Coos  County 
13-7102-00    Crook  County 
13-7104-00    Curry  County 
13-7106-00     Deschutes 
County  

13-710fr-00     Douglas  (iun- 

ly 

1.3-7112-00    Grant  County 
13-7114-00    Harney  Coun- 
ty   

13-7116-00    Hood  River 

County 

13-7118^    Jackson  Coun- 
ty   

13-7120-00     Jefferson 
County  

13-7122-00    Josephine 

County  

13-7124-00    Klamath 

County  

1.3-7128^X)     I^neciuntv.. 

1 3-7 1 32-00    Lincoln  Coun- 
ty  

13-7134-00     Linn  County  .. 


23,163 

17,654 

10,875 

56,550 

43,579 
35,657 
11.097 

11,685 

19,368 
12,955 
19,146 

11.875 

12,431 

8.335 
35,292 

10,351 

24,290 

13.082 
9.192 

20.623 

10,748 


18.559 
8,255 

41, .547 

6,493 

26,640 
17,289 

14.860 

11,891 
19,130 

32,926 

16,622 

25.830 

6.811 
38, .308 

16.336 

22.321 

22.353 
270,397 

22.718 

9.049 

61.868 


1 .488.040 


60H.361 

159,377 
10,383 

21,162 

21.480 

27.783 
43.119 
10.653 
11,510 

63,995 

71.140 
7,017 

6.636 
14.161 
98.398 

9.144 

44.7(«i 

43.817 
160.330 

23.687 
61.582 
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13-7136-00    Malheur 
Ojunty -„ _.  1«,924 

13-7154-O0    Tillamook 
County _.._ 9^9 

l^-7156-OO    Umatilla 
County _.  40,055 

13-7158-00    Union  County  14,304 

13-7162-00    Wa«CO  County  15.146 

13-7170-00    Yamhill 
County  .._ 29,767 

13-7172-00    State  Set- 
Aside  Committee,  OR 10,946 

1.657,442 

Pennsylvania: 

13-7174-00    Bethlehem/Le- 
high.  Northampton  Coun- 
ties    258,442 

13-71.i0-^)0    Allegheny 
County  599,026 

13-7184-00    Armstrong 
County  52,454 

13-7186-00    Beaver  County  93,429 

13-7188-00    Bedford  Coun- 
ty   _ 33,561 

13-7190-00     Berks  County  150,852 

13-7194-00     Blair  County  ..  69,187 

13-7198-00    Bradford 
County  28,97a 

13-7208-00    Cambria 
County  110,877 

13-7212-00    Carbon  Coun- 
ty    34.308 

13-7214-00    Centre  County  54,486 

13-7218-00    Clarion  Coun- 
ty    26.925 

13-722O-00    Clearfield 
County  54,756 

13-7222-00    Clinton  Coun- 
ty    26.925 

13-7226-00    Crawfoid 
County  48,850 

13-7230-00    Dauphin 
County  104,638 

13-7234^    Delaware 
County 238,153 

13-7242-00    Erie  County  ...  151,281 

13-7246-00    Fayette  Coun- 
ty   „...  85.666 

13-7252-00    Fulton  County  7,874 

13-7254-00    Greene  Coun- 
ty   _ 26,433 

13-7256-00    Huntingdon 
County  „ 34,054 

13-725fl-00    Indiana  Coun- 
ty    67,615 

13-7260-00    Jefferson 
County  24.798 

13-7262-00    Juniata  Coun- 
ty    i3.«>n 

13-7264-00    Lackawanna 
County 135.151 

13-7268-00    Lancaster 
County  163,680 

13-7272-00    l,awTence 
County 55,089 

13-7274-00    Lebanon 
County 50,850 

13-7282-00     Luzerne 
County  220,785 

13-7284-00    Lycoming 
County  ~ 69.298 

13-7286-00    McKean 
County 26,528 


13-7288-00    Mercer  Coun- 
ty  

13-7290-00    Mifflin  Coun- 
ty  

13-7294-00    Montgomery 
County 

13-7306-00    Northumber- 
land County  

13-7310-00    Philadelphia 
City/County 

13-7314-00    Potter  County 

13-7316-00    Schuylkill 
County  

13-7320-00    Somerset 
County 

13-7324-00    Susquehanna 
County 

13-7326^    Tioga  County 

13-7330-00    Venango 
Countv 

13-7334-O0    Washington 
County 

13-7336-00    Wayne  Coun- 
ty  

13-7338-00    Westmoreland 
County 

13-7340-00    Wyoming 
County 

13-7342-00    York  County  .. 

13-7344-00     State  Set- 
Aside  Committee,  PA  


Rhode  Island: 

13-7354-00     Providence 
Census  County 

13-7368-00    State  Set- 
Aside  Committee,  Rl  .... 


South  Carolina: 

13-7370-00    Abbeville 

County 

13-7372-00    Aiken  County 
13-7374-00    Allendale 

County 

13-7376^    Anderson 

County „ 

13-7378-00     Bamberg 

County  

13-7380-00    Barnwell 

County „ 

13-7382-00    Beaufort 

Countv  

13-7384-00    Berkeley 

County 

13-7388-00    Charleston 

County 

13-7394-00    Cherokee 

County 

13-7396-00    Chester  Coun- 
ty  

13-7398-00    Chesterfield 

County 

13-7400-00    Clarendon 

County 

13-7402-00    Colleton 

County ,.... 

13-7404-00    Darlington 

County 

13-7406-00    Dillon  County 
13-7410-00    Edgefield 

County 

13-7412-O0    Fairfield 

County 


67,409 

26,735 

294,401 

64.361 

869.249 
10.923 

92,508 

51,771 

24.782 
22,433 

34,720 
106.304 

27,687 

211.752 

20.527 
154,551 

467,892 


5.666,840 

372,.590 
213,1.54 
585,744 

18,781 
73,854 

8.843 

72,600 

14,796 

19327 

32.720 

61,678 

150393 

19,543 

27,957 

25,655 

26,052 

26,401 

57,534 
25,227 

9.049 

18,987 


13-7414-00    Florence 
County  _  80.205 

13-7416-00    Geoigetown 
County 42,738 

13-7418-00    Greenville 
County  140,025 

13-7422-00    Greenwood 
County 34346 

13-7424^-00    Hampton 
County 13,367 

13-7426-00    Horry  County  107,273 

13-7428-00    Jasper  County  7,303 

13-7430-00    Kershaw 
County 35,260 

13-7432-00    Lancaster 
County  39,864 

13-7434-00    Laurens  Coun- 
ty    30,069 

13-7436-00    Lee  County  ....  15,542 

13-7442-00    Marion  Coun- 
ty    34,339 

13-7444-00    Marlboro 
County 28,307 

13-7446-00    Newberry 
County 18,003 

13-7450-00    Orangeburg 
County  63,106 

13-7452-00    Pickens  Coun- 
ty   46,707 

13-7454-00    Richland 
County  128,229 

13-7458-00    Saluda  Coun- 
ty    8,668 

13-7460-00    Spartanburg 
County  96,144 

13-7462-00    Sumter  Coun- 
ty    59,169 

13-7464-00    Union  County  22,941 

13-7466-00    Williamsburg 
County 39,229 

13-7468-00    York  County  ..  73,346 

13-7470-00    State  Set- 
Aside  Committee.  SC  _  82,482 

1,936.759 

South  Dakota: 

13-7486-00     Brown  County  7,446 

13-7502-00    Codington 
County  6,985 

13-7580-00    Pennington 
County  23.163 

13-7614-00    State  Set- 
Aside  Committee,  SD  212,406 

250,000 

Tennessee: 

13-7616-00    Anderson 
County 25.370 

13-7618-00    Bedford  Coun- 
ty    15390 

13-7620-00    Benton  Coun- 
ty    9,208 

13-7624-00     Blount  County  40,483 

13-7626-00    Bradley  Coun- 
ty    34,006 

13-7628-00    Campbell 
County  ; —  20,702 

13-7632-00    Carroll  Coun- 
ty    13.367 

13-7634-00    Carter  County  25,068 

13-7640-00    Claiborne 
County  10,272 

13-7644-00    Cocke  County  25.258 

13-7646-00    Coffee  County  18,733. 


13-7648-00    Crockett 

County 

13-7650-O0    Cumberland 

County  , 

13-7652-00    Davidson 

County _ 

13-7658-00     DeKalb  Coun- 
ty  

13-7660-00     Dickson 

County 

13-7662-00    Dyer  County  " 
13-7664-00     Favette  Coun- 
ty  4;.-- 

13-7666-00     fentress 

County !„ „ 

13-7668-00     franklin  * 

County J. 

13-7670-00    Gibson  Coun- 
ty  .- 

13-7672-00    Giles  County  . 
13-7674-00    Grainger 

County , 

13-7676-00    Gneene  Coun- 
ty  i.. „ 

13-7678-00    Grundy  Coun- 
ty  ^ 

13-7680-00    Hamblen 

County  , 

13-7682-00    Hamilton 

County  , 

13-7688-00    Hardeman 

County  _ 

13-7690-00    HSffl-dincJun- 

ty - 

13-7692-00    Hawkins 
County 

13-7694-00    Haywood 
County ; 

13-7696-00    Henderson 
County 

13-7698^     Henry  County 

13-770O-OO     Hickman 
County  , 

13-7704-00    Humphreys 
County  _ 

13-7708-00    Jefferson 

County 

13-7710-00    Johnson 
County  , 

13-7712-00    Kqox  County  ' 

13-7718-00    Lauderdale 
County , 

13-7720-00    Lawrence 
County  

13-7724-00     Uacoln  Coun- 
ty  

13-7726-00     Loudon  Coun- 
ty  

13-7728-00    McMinn 
County , 

13-7730-00    Mc  Nairy 
County „ 

13-7732-00    Macon  County 

13-7734-00    Madison 

County 

13-7738-00    Marion  Coun- 

,  ty 

13-7740-00    Marshall 
County ^ „ 

13-7742-00    Maury  County 

13-7746-00    Monroe  Coun- 
ty  '. 

13-7748-00    Montgomery 
County  

13-7754-00    Moigan  Coun- 
ty   


7.827 

21,067 

161,981 

7,954 

12,209 
16,812 

10,542 

11,589 

14.606 

22,417 
10,764 

9,589 

38,467 

7.589 

30,275 

106.543 

16,225 

16.749 

19,543 

14.082 

12310 
14,304 

7.255 

11.113 

21.797 

7.938 
105.352 

17.971 

21.020 

15.146 

11.669 

22.274 

14,987 
9,510 

33.768 

12,050 

8,795 
26.814 

21,909 

38,324 

7,954 


13-7756-00  Obion  County 
13-7758-00    Overton 

County  

13-7764-00    Polk  County  ^! 
13-7766-O0    Putnam  Coun- 
ty  

13-^7768-00  Rhea  County  . 
13-777O-O0  Roane  County 
13-7774-00    Rutherford 

County 

13-7776-00    Scott  County  ' 
13-7780-00    Sexier  County 
13-7782-00    Shelby  Coun- 
ty   

13-7786-00    Smith  County 
13-7788-O0    Stewart  Coun- 
ty  

13-7790-00    Sullivan 

County 

13-7794-00    Tipton  County 
13-7798-00     Unicoi  Countv 
13-7804-00    Warren  Coun- 
ty  

13-7806-00    Washington 

County 

13-7808-00    Wayne  Coun- 
ty  

13-7810-O0     Weakley 

County 

1 3-781 2-00    White  County 
13-7818-00    State  Set. 
Aside  Conunittee.  TN 


Texas 

13-782O-00    Abilene/Jones, 

Taylor  Counties  

13-7822-00    Amarillo/Pot- 

ter,  Randall  Counties 

13-7824-00    Austin/Travis, 

Williamson  Counties  

13-7826-00     Dallas/Collin, 

Dallas,  Denton  Counties  ... 
13-7828-00     Houston/Fort 

Bend,  Harris  Counties  

13-7830-00     Longview/ 

Gregg.  Harrison  Counties  . 
13-7856-O0     Anderson 

County  

13-7858^    Andrews 

County  

13-786O-00    Angelina 

Countv 

13-7862-00    Aransas  Coun- 
ty  ;.... 

13-7868-00    Atascosa 

tx)unty 

13-7870-00    Austin  County 
13-7876-O0     Bastrop  Coim- 

ty 

13-7880-00     Bee  County  ... 


13-7882-00 
13-7386-00 
13-7896-00 
13-7902-00 
13-7912-00 
13-7916-00 
13-7918-00 

County  

13-7920-00 

County  

13-7924^ 

County 

13-7930-00 
13-7934-00 


Bell  County  ... 
Bexar  County 
Bowie  County 
Brazos  County 
Brown  County 
Burnet  County 
Caldwell 

Calhoun 

Cameron 

Camp  County 
Cass  Countv  .. 


15.050 

11,192 
6.398 

24,893 
15,114 
21.099 

44.389 
13.891 
42.627 

320,342 
7,144 

6,461 

56.931 
16,924 
12,923 

18.400 

38.546 

9,049 

10.065 
11,431 

102,060 


2,042.276 

61,392 

75,934 

299.053 

1.352,667 

2.005,020 

127.499 

19,877 

6.763 

41,658 

8,748 

13,336 

7.747 

12,367 
15.415 
79,236 
534.682 
62.328 
34,641 
19,353 
8.128 

•      8.748 

18359 

233,946 

7.255 

23,083 


13-7938-00    Chambers 
County  

13-7940^    Cherokee 
County  

13-7964-00  Comal  County  '. 

13-7970-00    Cooke  County 

13-8002-00     Dawson  Coun- 
ty   

13-8004-00    Deaf  Smith 
County .-. 

13-8016-00    DeWittciun- 

fy 

13^020-00    Dimmit  Coun- 
ty  

13-8024-00    Duval  County 
13-8026-00    Eastland 

County 

13-8028-00  Ector  County  ..'. 
13-8034-00     EJIis  County  .. 
13-8036-00    EI  Paso  Coun- 
ty   

13-8040-00     Erath  County 
13-8042-00     Falls  County  .. 
13-8044-00    Fannin  Coun- 
ty   

13-8060-00     Freestone 

County  

13-8062-00     Frio  County  ... 
13-8066-00    Galveston 

County 

13-8060K)0    Gray  County.. 
13-8084-00    Grayson 

County 

13-8090-00    Grimes  Coun- 
ty   

13^092-00    Guadalupe 

County 

13-8094-00     Hale  County    . 
1.1-8104-00    Hardin  Coun- 
ty   

13^122-00  Hays  County  " 
13-8126-00     Henderson 

County  __ 

13-8128^)0     HidaIgoCo"un- 

'y 

13-8132-00  Hill  County  ... 
13-8134-00    Hockley 

County  

1 3-fl  1 .16^  Hood  Cou  nry  " 
13-8138-00    Hopkins 

County  

13-8140-00  .Houston 

County  „ 

13-8142-00    Howard  Coun- 
ty   

13-8146-00     HuntCounf\- 
13-8148-00    Hutchinson" 

County  

1 3-6 1 58-00    Jasper  County 
13-8162-00    Jeffenjon 

County  

13-8170-00     Jim  Wells 

County  - 

13-«18(M)0    Kaufinan 

County 

13-8188-00     Kerr  County   .. 
13-8196-00     Kleberg  Coun- 
ty   

13^200-00    Lamar  County 
13-8202-00     Lamb  County 
1.3-6212-00     Leon  Countv 
1.V-a2 14-00     Liberty  Coun- 
ty  

13-8216-00     Limestoc 
O.iunty  


11. .367 

19.210 
23.814 
13360 

8.017 

12,145 

7373 

9,907 
9335 

7.112 
86.110 
45,8()5 

470,575 
9.8:i7 
6.477 

13.717 

«.76:i 
12,081 

169,792 
9.494 

49,!K.l 

6.:  7!* 

21.007 
15..527 

30.275 
22.274 

27.529 

12.9Hf. 

9.859 
T9.178 

18,543 

6,747 

11.700 
46.230 

13,780 
27,497 

185.6114 

23,512 

23.925 
114>53 

15.161 
29.084 

7JB84 

7.160 

Hi.610 
Ti.rtKI 
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13-8226-00 

County 

13-8234-00    Mc  Lennan 

County 

13-8242-00    Marion  Coun- 
ty  

13-8248-00    Matagorda 

County  

13-8250-00    Maverick 

County 

13-8252-00    Medina  Coun- 
ty  

13-825&-O0    Midland 

County 

13-8260-00    Milam  County 

13-8266-O0    Montague 

County  

13-8268-00    Montgomery 
County  

13-8270-00    Moore  County 

13-8272-00    Morris  County 

13-8276-00    Nacogdoches 
County 

13-8278-00    Navarro  Coun- 
ty   

13-^280-00    Newrton  Coun- 
ty   

13-^282-00    Nolan  County 

13-8284-00    Nueces  Coun- 
ty  

13-8292-00    Orange  Coun- 
ty  

13-8294-00     Palo  Pinto 
County 

13-8296^    Panola  County 

13-8302-00    Pecos  County 

13-8304-00     Polk  County  .. 

13-8310-00    Presidio 
County 

13-8322-00    Red  River 
County 

13-8324-00    Reeves  Coun- 
ty  

13-8330-00    Robertson 
County 

13-8336-00    Rusk  County  . 

13-8342-00    San  Jacinto 
County 

13-8344-00    San  Patricio 
County 

13-8350-00    Scurry  County 

13-8354-00    Shelby  Coun- 
ty  

13-8358-00    Smith  County 

13-8364-00    Starr  County  .. 

13-8376-00    Tarrant  Coun- 
ty  

13-8398-00    Terry  County. 

13-8402-00    Titus  County  . 

13-8404-00    Tom  Green  ' 
County 

13-8414-00    Tyler  County. 

13-8416-00    Upshur  Coun- 
ty  

13-8420-00    Uvalde  Coun- 
ty   

13^422-00    Val  Verde 
County 

13-8424-00    VanZandt 
County 

13-8426-00    Victoria  Coun- 
ty  

13-8430-00    Walker  Coun- 
ty  

13-8432-00    Waller  County 


92.889 

83.666 

6.858 

38.943 

56.200 

10.065 

56,010 
11.907 

8.128 

92.064 
6.541 
9.097 

21.496 

20,797 

11.050 
10.272 

209.370 

91.159 

17,892 

13,780 

7,938 

18,352 

18.321 

8.065 

14.304 

6.636 
26.751 

6.747 

43.309 
8.700 

12,447 
82.904 
59.772 

662.212 

7.144 

17.797 

44,262 
11.319 

13.018 

18.908 

30.037 

16,336 

41.420 

12.383 
7.859 


13-8436-00     Washington 

County  7.605 

13-8438^    Webb  County  97.112 
13-8442-00    Wharton 

County 21.702 

13-8446^    Wichita  Coun- 
ty    54.486 

13-8452-00    Willacy  Coun- 
ty    24.798 

13-8458-00    Wilson  Coun- 
ty    6.874 

13-8462-00    Wise  County  .  15.193 

13-8464-00    Wood  County  15,241 

13-8468-00    Young  County  11.669 

13-8470-00    Zapata  County  7.970 

1.3-8472-00    Zavala  County  16.035 

13-8474-00    State  Set- 
Aside  Committee,  TX  288.308 


Utah 

13-848O-O0    Cache  County 

13-8482-00    Carbon  Coun- 
ty   

13^488-00    Duchesne 
County 

13-8496-00    Iron  County  ... 

13-8510-00    Salt  Lake 
County r 

13-8518-00    Sanpete  Coun- 
ty   

13-8526-00    Uintah  Coun- 
ty  

13-8528-00    Utah  County  .. 

13-8536-00    Washington 
County 

13-8540-00    Weber  County 

13-8544-00    State  Set- 
Aside  Committee.  UT 


Vermont 

13-8552-00    Caledonia 
County 

13-8554-00    Chittenden 
County  

13-8566-00    Orleans  Coun- 
ty  

13-8568-00    Rutland  Coun- 
ty  

13-8576-00    State  Set- 
Aside  Committee.  VT 


9.817.161 

19.178 

9.129 

7.414 
6.684 

210.466 

6.747 

10.113 
68.631 

14.336 
62.408 

65.671 
480.777 


Virginia 
13-8584-00    Accomack 

County 

13-8594-00    Appomattox 

County 

13-8608^    Brunswick 

County  

13-8610-00    Buchanan 

County 

13-8616-00    Caroline 

County 

13-8618-00    Carroll  Coun- 
ty  

13-86?2-00    Charlotte 

County  

13-8634-00    Dickenson 

County 

13-8652-00    Giles  County 
13-8658-00    Grayson 

County 


15.384 
43.246 
16.019 
26.925 

148.426 
250,000 

20.480 

6.715 

9.097 

24,639 

11,224 

13.685 

6,747 

15,654 
8,811 


13-8664-00    Halifax  Coun- 
ty   

13-8674-00    Isle  of  Wight 
County  

13-8684^    Lancaster 
County 

13-8686-00     Lee  County  .... 

13-8690-00     Louisa  County 

13-8692-00    Lunenburg 
County 

13-8698-00    Mecklenburg 
County  

13-8702-00    Montgomery 
County 

13-8708^    Northampton 
County 

13-8710-00    Northumber- 
land County  

13-8712-00    Nottoway 
County 

13-8716-00    Page  County  .. 

13-8720-00     Pittsylvania 
County 

13-8724'-O0    Prince  Ed- 
ward County  

13-8730-00     Pulaski  Coun- 
ty   

13-8738-00    Rockbridge   . 
County  

13-8742-00    Russell  Coun- 
ty  

13-8744-00     Scott  County  . 

13-8748-00     Sm>'th  County 

13-8750-00    Southampton 
County  

13-8760-00    Tazewell 
County  

13-8764-00     Washington 
County  

13-8766-00    Westmoreland 
County 

13-8768-00  Wise  County  . 
Wythe  County 
Bristol  City  .... 
Charlottesville 


13-8770-00 
13-8778-00 
13-8782-00 

City  

13-8792-00 
13-8802-00 

burg  City 
13-8808-00 

City  

13-8810-00 
13-8814-00 

City  

13-8820-00 

City  

13-8822-00    Newport 

News  City 
13-8824-00 
13-8828-00 

City  

13-8832-00 

City  

13-8836-00    Richmond 

City  

13-8838-00    Roanoke  City. 
Staunton  City 
Suffolk  City'... 
Williamsburg 


Danville  City  . 
Fredericks- 

Harrisonburg 

Hopewell  City 
Lynchburg 

Martinsville 


Norfolk  City  .. 
Petersburg 

Portsmouth 


13-8844-00 

13-8846-00 

13-8852-00 
City-  

13-8855-00    State  Set- 
Aside  Committee.  VA 


17.479 

13.399 

10.621 
15.130 
13.082 

6.890 

15,542 

22.798 

6.398 

9.811 

7.160 
16,416 

29,974 
9,351 

18.940 

9,160 

24.481 
13.018 
27,830 

6,620 

39.166 

24,163 

10,526 

27,116 

16,670 

7,446 

13,288 
36,705 

8,621 

8,255 
13,653 

26,497 

12.351 

83.888 
98.906 

27,957 

64,202 

102,478 

44,516 

9,065 

28,402 

9,970 

840.939 
1,973,267 
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7,335     Washington 


13-8858-00  Adams  Coun- 
ty  -- 

13-8860-00     Asotin  County 

1.3-8862-00  Benton  Coun- 
ty  

13-8864-0O  Chelan  Coun- 
ty  ;. „ 

13-886&-00  Clallam  Coun- 
ty  - 

13-8868-00    a«rk  County 
13-8872-00    Cowlitz  Coun- 
ty  

13-8874-00  Douglas  Coun- 
ty  

13-8878-00    Frankha 

County 

13-8882-00  Grant  Counfy 
13-8884-00    Grays  Harboi- 

Counfv  „ 

13-8888^    J«fferson 

County  

13-8890-00     Kjng  County!" 
13-8896-00     Kitsap  County 
13-8898-O0    Kittitas  Coun- 
ty  

13-MOO-OO    Klickitat 

County  

13-89O2-0O  Lewis  County 
13-8906-O0  Ma5on  County 
13-89O8-0O    Okanogan 

County 

13-8910-00  Pacific  County 
13-8912-00    Pend  Oreille 

County 

13-8914^-00  Pierce  County 
13-8920-00  Skagit  County 
13-8922-00    Skamania     " 

County  „ 

13-8924-00    Snohomish 

County  

13-8928-00    Spokane 

Counfy 

13-8932-O0    S»evens  Coun- 
ty   _ „ 

13-^3934-00    Thurston 

County  „ 

13-8938^-00    Walla  Walla 

County  „ _ 

13-8940-00    Wbatcom 

County  » 

13-8942-00    Whitman 

County  

13-894+-00    Yakima  Coun" 


6119 


tv 


13-8948-00    SWe  Set- 
Aside  Commi  tiee.  WA 


West  Vlrvlnia 

13-8950-00    Htntington/ 
Cabell.  Wayna  Counties  ... 

13-8954-00     B^iixMir  Coun- 
ty  

13^956-00    Berkeley 
County  „ „ _.. 

13-8958-00     Boone  County 

13-896O-00     Braxton  Coun- 

'y-: + 

13-8962-00    Br^ke  Coun- 
ty  [. 

13-8968-00    Calkoun 
County _ 

13-8970M)O    Clay  County"! 

13-8974-00     Fayette  Coun- 
ty - - 

13-8978-00    Cra«f  County 


15,606 
7,033 

62,789 

46.786 

34.736 
11S,703 

54,295 

20,481) 

31.339 
4ft.l99 

54.994 

12.081 

826.114 

87.508 

32.704 

14.733 
40,023 
22.W3 

34.435 
T2.701 

6.684 

321.612 

67,6ft3 

6,747 

276,969 

159,790 

22,299 

90,953 

23,941 

81.967 

6.668 

20t.l78 

21.742 


2,860,626 


81,427 

13,558 

.ia.038 
22,353 

12,732 

15.908 

10,161 
M.859 

.38,594 
8.763 


13-8980-00    Greenbrier 

County 

13-8982-00    Hampshire 

County 

13-8984-00     Hancock 

Counfy  

13-8988-00    Harrison 

County 

13-8990-00    Jackson  Couni 

«y 

13-8994-00    Kanawha 

County  

13-8998-00     Lewis  County 
13-9000-00     Lincoln  Coun- 
fy   

13-9002-00     Logan  Counfy 
13-9004-00     McDowell 
County  „ : 

13-9006l<K)     Marion  Coun- 
ty   

13-9008-00    Marshall 
County  

13-9010-00     Mason  County 

13-9012-00     Mercer  OHin-' 

ly 

13-9014-00     Mineral  Coun- 
ty-  

13-9016-00    Mingo  County 

13-9018-00    Monongalia 
County  

13-9020^)0     Monroe  Coun- 
ty   

13-9024-00     Nicholas 
Counfy  

13-9026-00    Ohio  County 

13-9030-00     Pleasants 
Counfy  

13-9032-00    Pocahontas 
County  

13-9034-00     Pre.sfon  Coun! 

ty 

13-9036-00     Putnam  Coun- 
ty   

13-9038-00    Raleigh  Coun- 
ty  

13-904O-0O    Randolph 
County  _ 

13-^042-00    Ritchie  Coiiij- 

ty - „„ 

13-9044-00     Roane  County 

13-9046-00     Summers 
County 

13-9048-00    Taylor  County 

13-9050-00    Tucker  Coun- 
ty     _ 

13^9054-00    Upshur  Coun- 
ty   

13-9060-00     Webster 
Counfy  

13-9062-00    Wetzel  Coun- 
ty  „... 

13-9066-00     Wood  County 

13-9068-00    Wyoming 
County 

13-9070-00    State  Set- 
Aside  Committee.  W\' 


46754 

»,176 

19,496 

45,865 

20.686 

120,545 
13,955 

16,241 

35.514 

18,638 

.51  300 

28.735 
20.432 

36,197 

12,669 
22.877 

40.039 

7,874 

26.227 
33.673 

7,017 

9,113 

22,702 

27,433 

54,883 

23.417 

12.097 
14.114 

8.573 
12.256 

8,716 

17.5.59 

9.748 

14,526 
56.772 

20.258 

28.548 


13-9098-00     Ashland 
County  -..  _ 

13-9102-00     Bayfield 
County  

1.V9104-00    Brown  Counfy 

13-9110-O0    Burnett  Coun- 
ty   

13-9120-O0    Clark  Counfy! 

13-9124-00     Crawford 
County  

13-9126-00     Dane  County! 

13-9132-00     Door  County. 

13-0134-00    Douglas  Coun- 


ty 


13-9136-O0     Dunn  County 
13-9148-O0     Grant  County 
13-9158-00     Jnckson  Coun- 
ty   

1.3-9162-00     luneau  Coun- 
ty  

13-9164-00     Kenosha 

Counfy  

1.3-917O-00     Lacrosse 

County  „ 

13-917&-00     Langlade 

County  

13-9182-00     Marathon 

County 

13-9184-00     Marinette 

Counfy  

13-9190M)0     Mihvaukee 

Counfy 

13-919»-O0    Monroe  Coun- 
ty  _ 

13-9200-00    Oconto  Coun- 
ty   

13-^9214-00     Polk  County  .. 
1 3-92 1 6-00     Portage  Coun- 
ty  

13-9220-00     Racine  Counfy 
13-9224-O0     Richland 

County .-. 

13-9226^     Rode  Coimty  . 
13-9230-00     RuskCo»imy   . 
13-92.36-00     Sawyer  Coun- 
ty   

1.3-9242-00    Taylor  Couuly 
13-9246-00     Vernon  Coun- 
ty   

13^248-00     Vilas  County  . 
1.3-9252-00     Washburn 

Counfv  

13-9264^     Waushara 

County 

13-9266-00     Winnebago 

County  

1.V9272-O0     State  Set- 
Aside  Committee.  WI  


1,223.918 


Wisconsin: 

13-9072-00    Eau  Claire/ 
Chippewa.  Eau  Claire 
Counties  

13-9O96-00    Adams  Coun! 
tv 


Wyoming: 

1 3-9276-00     A fbanv  Coun- 

'y  •< ■■ 

13-9288-00    Fremont 
County  „ 

1.3-9300-00     Lincoln  Coun- 
'y     - : 

13-9302-00    Natrona  Coun- 
ty   

13-^320-00     LinfaCo..nty 

13-9326-00     State  Set- 
Aside  CommiitMf,  WY 


61.074 
6.3.50     Territorifs: 


10,415 

9.335 
79,062 

6,3.50 
19,638 

8.795 

«4,9a9 
20.273 

25,U&2 
14.B53 
22,496 

9,319 

12,«5<) 

.55,1.37 

:«l.245 

10,537 

57,312 

21.543 

374  .fW? 

1R,3«4 

16,0.35 
15,876 

31.132 
84.094 

6.652 
67.218 
11.288 

H,9a»> 

12  383 

n.8lJ 
9,113 

8,351 

11  44ft 

56.772 
3^3.511 


1.711.504 
M  Wl 
7.H74 


36.276 
14.939 

160.684 


2.TO.OOU 
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13-9328-00    American                                     1.  Boatmen  s  Bancshares,  Inc.,  St  1.  James  A.  Redding  and  Mary  G. 

iT_a?«win' "r lol'l^  ^°"^^'  Missouri;  to  acquire  100  percent  Clark,  bo\h  of  Windom.  Minnesota;  to 

13^9332^    No^ari'ana   ■  of  the  voting  shares  of  West  Side  each  to  acquire  50  percent  of  the  voting 

Islands                                       83,655  ^^"cshares.  Inc..  San  Angelo,  Texas.  shares  of  Windom  State  Investment 

13-9334-00    Puerto  Rico  ""        2.552!530  ^'^  thereby  indirectly  acquire  Westside  Company,  Windom.  Minnesota,  and 

13-9338-00    Trust  Terri-  Delaware  Financial  Corporation.  thereby  indirectly  acquire  Southwest 

tories 115.830  Wilmington.  Delaware,  and  Bank  of  The  State  Bank.  Windom.  Minnesota. 

13-9340-00    Vir^inlslands           180.180  West.  San  Antonio,  Texas.  D.  Federal  Reserve  Bank  of  Dallas 

(FR  Doc.  95-2459  Filed  1-31-95;  8:45  am]             Board  of  Governors  of  the  Federal  Reser\e  (Genie  D.  Short.  Vice  President)  2200 

BiLUNO  cooe  6718-w-p  System.  Januar>'  26. 1995.  North  Pearl  Street.  Dallas.  Texas  75201- 

^— <— — ^^^-^-^^^-— — ^^_^-___^^__.  Jennifer  I.  fohnson,  2272: 

Deputy  Secretary  of  the  Board.  ^  ■  ^"^'"^  Randall  Martin  Trust  No.  1 . 

FEDERAL  RESERVE  SYSTEM  (FR  Doc.  95-2416  Filed  1-31-95:  8:45  ami  JJ!"  ,^u°"  ^°'^'"-  ^^sfee.Tulsa, 

BILLING  COOE  62i<M)i-F  Oklahoma;  to  acquire  and  additional  7.8 

Bancol  Y  Cia.  en  C,  et  al.;  Formations  percent,  for  a  total  of  20.3  percent; 

of;  Acquisitions  by;  and  Mergers  of               Timothy  Christopher  Martin  Trust  No. 

Bank  Holding  Companies  Lawrence  Russell  Burleigh  et  al  •  ^  •  ^-  ^°"  Martin.  Trustee,  Tulsa. 

The  companies  Usted  in  this  notice  Change  in  Bank  Control  Notices;'  nill^^ft^^!!;^l*!!?9'n"^  additional  6.8 

have  applied  for  the  Board's  approval  Acquisitions  of  Shares  of  Banks  or  Kf,  '^r !;£'='  mIh     t    ^f  m^"  '  w 

under  ^tion  3  of  the  Bank  Holding  Bank  Holding  Companies  Sf.  mIh  n  t  '^f  ^"  J^^^  "1° ,  \  ^V- 

Comoanv  Act  fl2  U  S  C  18421  and  S  Martm.  Trustee,  Tulsa.  Oklahoma, 

99«:  A  A  Jft\,^  n^=,^-c  DJ„.,io.;irv  Mo           "^^^  notificants  listed  below  have  to  acquire  5.7  percent,  for  a  total  of  20.3 

iiolaing  company.  The  factors  that  are  r-ro  ooc  .<-ii .            •        u     i       u     i  •   j__  .i            •     r^  •»  x,  ••       i  r,     ,   . 

considered  in  aciing  on  the  applications  S  no  .    ^          TfT  f  5t       ?l  ^^"^  n    \T^  tf  T'Ik '"*  »''4-°"'^  ^'"^  '" 

are  set  forth  in  section  3(c)  of  Ae  Act  ^^^J^f^TP""-)'-  ^^'  ^f?°^  ?'*  ^  ^",'^r"T^^"'^^"'"'"; J'""' x 

(12  U  S  C  1842(c))  considered  m  actmg  on  the  notices  are  2.  Frank  Moore  Carter,  Miami,  Texas; 

Each  application  is  available  for  ff V?."^ '^?u^rP^  ^  °^ ^^^  ^"^  ^^^  1°  ^"""^"^T  %"  «,^^"'°"«1  ^0.54  percent, 

immediate  inspection  at  the  Federal  "l;,^-  1817())(7))-  for  a  total  of  22.27  percent  of  common 

Reserve  Bank  indicated  Once  the                           notices  are  available  for  stock  and  to  acquire  an  additional  33.33 

application  has  been  accepted  for  immediate  inspection  at  the  Federal  percent,  for  a  total  of  36.44  percent,  of 

processing,  it  will  also  be  available  for  Reserve  Bank  indicated.  Once  the  preferred  stock;  Phebe  Carter  Hethcock. 

inspection  at  the  offices  of  the  Board  of  "°**^^^  have  been  accepted  for  Sewanee  Tennessee:  to  acquire  20.54 

Governors.  Interested  persons  may  processing,  they  w-ill  also  be  available  percent,  for  a  total  of  20.54  percent,  of 

express  their  views  in  writing  to  the                  inspection  at  the  offices  of  the  Board  common  stock  and  to  acquire  33.33 

Reserve  Bank  or  to  the  offices  of  the  of  Governors.  Interested  persons  may  percent,  for  a  total  of  33.33  percent,  of 

Board  of  Governors.  Any  comment  on  ^''P^^^  ^^^'\  ^'T^  '"  VT^'^g  ♦«  *«  preferred  stock;  and  Patrick  Casey 

an  application  that  requests  a  hearing  ^^^'""^  ^^^^  indicated  for  that  notice  Carter.  Pampa,  Texas;  to  acquire  20.54 

must  include  a  statement  of  why  a  or  to  the  offices  of  the  Board  of  percent,  for  a  total  of  20.54  percent,  of 

written  presentation  would  not  suffice  Governors  Comments  must  be  received  common  stock,  and  to  acquire  33.33 

in  lieu  of  a  hearing,  identifying  "°'  '^*^'  ^^"  February  15. 1995.  percent,  for  a  total  of  33.33  percent,  of 

specifically  any  questions  of  fact  that             ^-  ^e^^e^al  Reserve  Bank  of  Atlanta  preferred  stock,  of  Miami  Bancshares. 

are  in  dispute  and  summarizing  the  [^^®  ^  ^^^^^y-  ^'^^^  Presidem)  104  Inc..  Miami.  Texas,  and  thereby 

evidence  that  would  be  presented  at  a  Manetta  Street,  N.W..  Atlanta.  Georgia  indirectly  acquire  First  State  Bank 

hearing.  30303:  Miami.  Texas. 

Unless  otherwise  noted,  comments              1.  Lawrence  Russell  Burleigh,  Kinder,  Board  of  Governors  of  the  Federal  Resen,e 

regarding  each  of  these  applications  Louisiana;  to  retain  15.4  percent  of  the  System.  January  26, 1995. 

must  be  received  not  later  than  February  noting  shares  of  First  National  Jennifer  J.  Johnson. 

24. 1995.  Bancshares  of  Eunice,  Inc    Eunice.  Deputy  Secretan' of  the  Board. 

A.  Federal  Reserve  Bank  of  Atlanta  Louisiana  and  thereby  indirectly  retain  [p^  ^  gg.^^.^  pij^^  ,_3,.^^.,  f,,,^  ^^j 
(Zane  R.  Kelley,  Vice  President)  104  shares  of  First  Bank  of  Eunice,  Eunice,  «,a:i>,_c 

Marietta  Street,  N.W..  Atlanta,  Georgia  Louisiana.  

30303:                                                                B.  Federal  Reserve  Bank  of  Chicago  ^^===:^==^==: 

1.  Bancol y  Cia.  en  C,  (formerly  (James  A.  Bluemle,  Vice  President)  230  ncoADTucMTrtc  ucai  -ru  Aim 
Bancol  S.A.)  Santafe  de  Bogota.  South  LaSalle  Street.  Chicago.  Illinois  umuam  ceo Jii?ce 
Colombia;  to  become  a  bank  holding  60690:  muman  btRVICES 

company  by  acquiring  99.2  percent  of            1-  Gerald  Francis  Fitzgerald.  Jr.,  Administration  for  Children  and 

the  voting  shares  of  Eagle  National  Bank  Inverness.  Ilhnois;  to  acquire  up  to  100  Families 

of  Miami,  N.A.,  Miami,  Florida.  percent  of  the  voting  shares  of 

2.  Independent  Bancorp,  Inc..  Oxford.  Waterford  Bancshares.  Inc.  Waterford.  [Program  Announcement  No.  ACYF-HS 
Alabama;  to  become  a  bank  holding  Wisconsin,  and  thereby  indirectly  93600-951] 

company  by  acquiring  100  percent  of  acquire  Waterford  Bank,  Waterford.  .  u-^-j  04-.-       ^  • 

the  voting  shares  of  The  Independent  Wisconsin.  J"®^^  f^*?  <>"  Science 

Bank  of  Oxford.  Oxford.  Alabama.                  C  Federal  Reserve  Bank  of  ?*?,Tr^  °'®*'  '     ^^"* 

B.  Federal  Reserve  Bank  of  St.  Louis  Minneapolis  (James  M.  Lyon.  Vice  AvaiiaDility 

(Randall  C.  Sumner,  Vice  President)  41 1  President)  250  Marquette  Avenue.  AGENCY:  Administration  on  Children. 

Locust  Street.  St.  Louis.  Missouri  63166:  Minneapolis,  Minnesota  55480:  Youth  and  Families  (ACYF). 
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Administration  for  Children  and 
Families  (ACF).  DHHS. 

ACTION:  Announcement  of  availability  of 
financial  assistance  to  a  two  year  or  four 
year  college  or  university  for  a  Head 
Start  on  Science  demonstration  project. 

SUMMARY:  The  Head  Start  Bureau  of  the 
Administration  on  Children,  Youth  and 
Families  announces  that  applications 
from  colleges  or  universities  will  be 
accepted  to  demonstrate  and  evaluate  a 
summer  institute  prototype  on  thair 
campus  during  the  summers  1996  and 
1997  on  the  topic  of  "A  Head  Start  on 
Science",  with  follow-up  assistance  to 
graduates  as  they  implement  their  new 
skills  at  their  local  Head  Start  programs. 
In  year  two  of  the  grant  period,  the 
successful  applicant  also  will  recruit. 
fund  and  mentor  another  teacher 
education  college  or  university  to 
implement  the  "A  Head  Start  on 
Science"  approach. 

DATES:  The  closing  date  for  submission 
of  applications  is  May  2,  1995. 
ADDRESSES:  Submit  applications  to: 
Applications  may  be  mailed  to  the 
Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade,  S.W., 
Aerospace  Building.  6th  Floor.  OFM/ 
DDG.  Washington.  D.C.  20447. 

Hand  delivered  applications  are 
accepted  during  the  normal  working 
hours  of  8:00  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  on  or  prior  to  the 
established  closing  date  at: 
Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  6th  Floor  OFM/DEXi.  901  D 
Street.  S.W.,  Washington  D.C.  20447. 
FOR  FURTHER  INFORMATION  CONTACT:  Any 
technical  assistance  calls  may  be 
forwarded  to  the  ACYF  Operations 
Center  Telephone  number:  1-800-351- 
2293.  I 

SUPPLEMENTARY  ^FORMATION: 
Part  I  General  Information 


A.  Program  Purpose 

Head  Start  is  a  national  program 
providing  comprehensive 
developmental  services  primarily  to 
low-income  preschool  children  and 
their  families.  To  help  enrolled  children 
achieve  their  full  potential.  Head  Start 
programs  provide  comprehensive 
health,  nutritional,  educational,  social, 
and  other  services.  Li  addition  Head 
Start  programs  are  required  to  provide 
for  the  direct  participation  of  the 
parents  of  enrolled  children  in  the 
development,  conduct,  and  direction  of 
local  programs.  Head  Start  currently 
serves  approximately  713.000  children 


through  a  network  of  appro.vimately 
1.395  grantees. 

While  Head  Start  is  targeted  primarily 
toward  children  whose  families  have 
incomes  at  or  below  the  poverty  line  or 
who  are  eligible  for  public  assistance, 
-    regulations  permit  up  to  10  percent  of 
the  Head  Start  children  in  local 
programs  to  be  from  families  which  do 
not  meet  these  low-income  criteria. 
Head  Start  regulations  also  require  that 
a  minimum  of  10  percent  of  enrol  bnent 
opportunities  in  each  program  be  made 
available  to  children  with  disabilities. 
Such  children  are  expected  to  be 
enrolled  in  the  full  range  of  Head  Start 
services  and  activities  in  a  mainstream 
setting  writh  their  non-disabled  peers, 
and  to  receive  needed  special  education 
and  related  services. 

B.  Background  on  Demonstration 
Project  "A  Head  Start  on  Science' 

The  report  fi-om  the  Advisory 
Committee  on  Head  Start  Quality  and 
Expansion  emphasizes  that  quality 
services  to  Head  Start  families  must  be 
given  priority  attenUon  by  all  Head  Start 
programs.  The  report  underscored  the 
need  for  staff  development  and  training 
and  supports  initiatives  designed  to 
increase  staff  xmderstanding  of  concepts 
and  principles  which  will  help  them 
become  more  effective  in  early 
childhood  settings. 

This  project  is  designed  to  link 
colleges  and  universities  to  Head  Start 
programs  for  the  purpose  of  teaching 
scifence  to  Head  Start  staff.  Highly 
intensive,  hands-on  instruction  will 
provide  teachers,  assistants,  and  home 
visitors  with  exposure  to  the  principles 
of  science  and  increase  their  insights 
and  skills  regarding  how  to  take  their 
college  campus  experience  and  create 
classroom  environments  which  invite 
child  exploration  and  discovery.  The 
staff  will  also  increase  their 
understanding  of  the  natural  learning  . 
environment  presented  by  the  out-of- 
doors,  and  the  child's  own  home.  We 
expect  that  "  A  Head  Start  on  Science" 
model  will  be  developed  and 
documented  in  suitable  printed  and 
visual  materials  to  be  used  to  transmit 
the  concept  and  approaches  to  other 
institutions  of  higher  learning  and  Head 
Start  communities.  Project  funds  may 
also  be  used  to  present  and  distribute 
information  at  appropriate  regional  and 
national  Head  Start  events,  and  to 
members  of  the  Head  Start  training  and 
technical  assistance  network.  Also,  it 
would  be  appropriate  for  the  grantee  to 
develop  strategies  and  products  which 
will  assist  other  local  Head  Start 
programs  to  negotiate  with  their  local 
college  or  university  for  similar  staff 
training. 


We  believe  that  as  a  result  of 
participating  in  "A  Head  Start  on 
Science"  demonstration  project.  Head 
Start  teachers,  teacher  assistants,  and 
home  visitors  wall  be  instrumental  in 
creating  a  lifelong  interest  in  science 
both  for  themselves  and  for  the  children 
and  families  with  whom  they  work.  We 
believe  that  staff  will  be  impacted  by  the 
knowledge  that  science  is  found  not 
only  in  a  laboratory  under  a  microscope, 
but  in  the  everyday  world  in  which  they 
live.  As  a  result  of  this  experience, 
teachers,  assistants  and  home  visitors' 
concepts  of  science  and  their  own 
scientific  abilities  will  increase  and  in 
turn  have  a  powerful  effect  on  their 
ability  to  engage  in  discovery  and 
establish  environments  in  which 
children  and  families  may  explore, 
discover  and  interpret  scientific 
activities. 

This  announcement  is  soliciting 
applications  from  two  or  four-year 
colleges  or  universities,  i.e.,  institutions 
of  higher  learning  that  grant  degrees. 
Awards,  on  a  competitive  basis,  will  be 
for  a  one-year  budget  period,  although 
projects  periods  may  be  for  two  years. 
Applications  for  continuation  grants 
funded  under  these  awards  beyond  the 
one-year  budget  period  but  within  the 
two  year  project  period  will  be 
entertained  in  subsequent  years  on  a 
non-competitive  basis,  subject  to 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  tJhat  continued  funding 
would  be  in  the  best  interest  of  the 
Government.  The  Department  of  Health 
and  Human  Services  will  award  one 
grant  under  this  announcement.  Up  to 
$550,000  will  be  available  for  a  24 
month  project  period. 

In  the  first  year  of  the  grant,  the 
grantee  institution  will  use  these  funrls 
to  create,  demonstrate  and  evaluate  a 
summer  institute  prototype  on  their 
campus  during  the  summer  of  1996  with 
follow-up  assistance  to  Head  Start  staff 
graduates  as  they  implement  their  new 
skills  at  their  local  programs.  Also  in 
year  one  the  grantee  will  recruit  another 
college  or  university  in  which  to 
replicate  the  model  in  year  two. 
-  In  the  second  year  of  this  grant,  the 
grantee  institution  will  improve  the 
prototype  program  based  on  year-one 
experiences,  and  will  offer  the  hands-on 
science  program  to  a  new  group  of  Head 
Start  staff  during  the  summer  1997.  Also 
during  the  second  year,  the  "A  Head 
Start  on  Science"  grantee  will  fund  for 
one  year,  and  mentor  another  college  or 
university  to:  (1)  Implement  the 
prototype  "A  Head  Start  on  Science" 
model  in  the  summer  of  1997  and;  (2) 
provide  follow-up  assistance  to  the 
Head  Start  staff  as  they  plan  to 
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implement  their  n&w  skills  in  their  local 
programs.  The  addition  of  a  second 
insiitution  will  provide  the  opportunity 
to  evaluate  the  effectiveness  and 
transferability  of  the  concept. 

Thrcughoirt  the  grantperiod.  a  third 
party  evaluator  must  be  secured  by  the 
grantee  institution  to  assess  the 
effectiveness  of  the  approach,  content 
and  transferability  of  the  "A  Head  Start 
on  Science"  project.  The  third  party 
evaluator  must  not  be  involved  in  the 
conduct  of  the  demonstration.  The 
evaluation  of  the  students  in  both 
institutes  in  the  summer  of  1997  will  be 
completed  by  the  end  of  the  project 
period.  It  should  focas  on  the  students' 
plans  for  the  implementation  of  the 
program  and  principles. 

Statutory  Authority 

The  Head  Start  Act.  as  amended.  42 
U.S.C.  9801  Pt  seq. 

D.  Project  Period  and  Funding 

A  total  of  approximately  $350,000  in 
ACF  funds  will  be  available  to  fund  the 
demonstration  project  for  a  24  month 
period.  Applicants  must  propose  how 
much  will  be  needed  for  each  12  month 
period  of  the  project. 

The  grantee  must  provide  at  least  20 
percent  of  the  total  cost  of  the  project. 
The  total  approved  cost  of  the  project  is 
the  sum  of  the  ACF  share  and  the  non- 
Federal  share.  The  non-Federal  share 
may  he  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  355^0.000  in  Federal  funds 
(based  on  an  award  of  appro.ximately 
$275,000  per  budget  period)  must 
provide  $137,500  in  cash  or  in-kind 
contributions  (20%  of  bital  project  costs 
of  $687,500). 

E.  Eligibie  Applicants 

Applicants  must  be  either  two  year  or 
four  year  institutions  of  higher  learning 
which  are  colleges  or  universities, 
private  or  public,  having  the  capability 
to  create,  demonstrate  and  evaluate  a 
summer  institute  prototype. 

Part  n  Special  Requirements 

A.  Colleges  and  universities  are 
eligible  to  apply  for  these  funds.  The 
college  or  university  must  also  be  able 
to  award  college  credit  to  Head  Start 
staff  that  successfully-complete  the 
summer  program. 

B.  The  project  should  be  directed 
toward  Head  Start  tsachers,  teachers' 
assistants  and/or  home  visitors. 

C.  Funds  may  be  used  for  university 
•Derating  expenses  and  related  costs. 

Related  costs  include  such  activities  as 


planning  and  development  costs, 
administration,  supplies,  insurance, 
university  staff  salaries,  training 
provided  at  Head  Start  events  and  the 
third  party  evaluation. 

D.  The  university  or  college  institute 
teaching  team  will  be  comprised  of 
individuals  with  knowledge  of  science, 
adult  learning,  and  early  childhood 
education. 

Part  III  SpecincHnponsibillties  of  the 
Applicant 

When  submitting  an  application 
under  this  announcement,  applicants 
should  include  a  maximum  of  50  typed, 
doubled-spaced  pages.  Applicants 
interested  in  submitting  an  application 
for  the  training  prototype  must: 

A.  Describe  the  design  of  the  project. 
Include  a  description  of  how  tlie 
summer  institutes  will  address  the 
unique  needs  of  teachers,  teaclier 
assistants  and 'or  home  visitons. 

B.  Provide  a  sample  curriculum  for 
the  summer  institute  participants  ba.sed 
on  content  and  approach  which  will 
help  increase  participants'  knowledge  of 
science,  increase  their  understanding 
and  skills  regarding  how  to  create 
classroom  environments,  and  capitalize 
on  the  out-of-doors  and  family  settings 
as  areas  of  scientific  exploration  and 
learning. 

C.  List  projected  field  experiences 
appropriate  to  the  location  oftlie  college 
and  Head  Start  programs.  These  may 
include  trips  to  the  ocean,  visiting  a 
quarry,  aquarium,  desert,  nature  trail,  or 
wild  life  reserve,  hiformation  submitted 
should  include  the  total  number  of 
hours  of  the  institute  program  including 
a  breakout  of  instruction  vs.Tield  trip 
experiences. 

D.  Describe  a  plan  for  how  many 
participants  will  be  included  in  each 
summer  program  and  how  these 
participants  will  be  recruited. 

E.  Describe  what  provisions  will  be 
made  for  residential,  intensive  summer 
institutes  for  Head  Start  teachers, 
teacher  assistants,  and/or  home  visitors. 

F.  Describe  provision  of  materials, 
lunch  and  snacks,  stipend  or 
reimbursement,  transportation  to  field 
activities,  and  entry  fees. 

G.  Describe  the  college  credit  to  be 
awarded  for  work  completed  during  the 
summer  institute  and  for  implementing 
new  knowledge  and  practice  back  at 
local  programs. 

H.  Describe  the  plan  for  the  extension 
of  the  summer  institute  into  Head  Start 
settings  and  the  prevision  of  on-site 
feedback  and  ongoing  support  for  adults 
applying  their  new  skills. 

I.  Explain  the  criteria  and  the 
approach  to  be  used  to  recruit,  fund. 


and  mentor  another  college  for  the 
second  year  of  the  project. 

J.  Develop  an  evaluation  of  th*;  project 
to  determine  the  effectiveness  of  the 
project.  Describe  the  research  questions 
to  be  addressed.  Describe  the  evaluation 
that  would  be  implemented,  including 
the  outcomes  that  would  be  measured, 
the  evaluation  design  to  be  employed, 
and  how  the  data  will  be  analyzed.  The 
evaluation  should  also  include  an 
analysis  of  the  second  summer 
institutes.  The  project  and  the 
evaluation  will  be  completed  by  the  end 
of  the  project  period. 

K.  Provide  a  description  of  the 
qualifications  of  each  key  staff  member 
including  the  third-party  evaluator  (the 
evaluator  cannot  be  a  member  of  the 
demonstration  project  staff).  Include 
copies  of  their  curriculum  vitae. 

L.  Describe  a  plan  to  establish  a  self 
sustaining  project,  since  this  will  be  a 
prototype  other  colleges  and 
universities  may  want  to  adapt.  It  is 
expected  that  the  applicant  may  pay  for 
more  activities  and  services  during  the 
first  year;  however,  attempts  should  lie 
made  to  run  u  more  self  supporting 
program  by  year  two.  Outside  resources 
or  Head  Start  grantees  that  sec  these 
services  as  a  priority  can  support  some 
of  the  cost  of  the  training. 

Part  rV  Evaluation  Criteria 

In  consideration  of  how  applicants 
will  meet  the-requirements  and 
responsibilities  addressed  under  Parts  II 
and  III  of  this  announ::ament,  competing 
applications  from  collages  and 
universities  will  be  reviewed  and 
evaluated  against  the  following  criteria. 

A.  ObfBctives  and  Need  for  Assistance 
(15  points). 

The  extent  to  which  the  applicant 
identifies  any  relevant  economic,  social, 
financial  institutional  or  other  problems 
requiring  a  solution:  demonstrates  the 
need  for  the  assistance:  and  states  the 
principal  and  subordinate  objectives  of 
the  project.  Supporting  documentation 
or  other  testimonies  from  concerned 
interests  other  than  the  applicant  on  the 
need  for  aasistance  may  be  used. 

Identify  the  precise  location  of  the 
project  and  the  area  to  be  served  by  the 
proposed  project.  Maps  and  other 
geographic  aids  may  be  attached. 

Information  ^iTovided  in  response  to 
the  following  items  under  "Specific 
Responsibiliti^  of  the  Applicant"  will 
be  used  to  review  and  evaluate 
applicants  on  this  criterion:  Letters 
A.C.D. 

B.  Results  or  Benefits  Expected  (15 
points). 

The  extent  to  which  the  applicant 
identifies  the  results  and  benefits  to  be 
derived  which  are  consistent  with  the 
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objectives  of  the  proposal  and  indicates 
the  anticipated  contributions  to  policy, 
practice,  theory  and/or  research. 

Information  provided  in  response  to 
the  following  items  under  "Specific 
Responsibilities  of  the  Apphcant '  will 
be  used  to  review  and  evaluate 
applicants  on  this  criterion:  Letters 
A.G.H.J 

C.  Approach  (40  points). 

The  extent  to  which  the  applicant 
outlines  an  acceptable  plan  of  action 
pertaining  to  the  scope  of  the  project; 
details  how  the  proposed  work  will  be 
accomplished  and  lists  each 
organization,  consultant,  and  other  key 
individuals  who  will  work  on  the 
project,  along  with  resumes  and  a  short 
description  of  their  responsibihties  or 
contribution  to  the  applicant's  work 
plan.  Describe  the  evaluation 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved. 

Information  provided  in  response  to 
the  following  items  under  "Specific 
Responsibilities  of  the  AppUcant  '  will 
be  used  to  review  and  evaluate 
applicants  on  this  criterion:  Letters 
A.B,C.E.F,G.H.I. 

D.  Staff  Background  and 
Organization's  Experience  (20  Points). 

Identifies  the  background  of  the 
project  director/principal  investigator 
and  key  project  staff  (including  name, 
address,  training,  most  relevant 
educational  background  and  other 
qualifying  experiences)  and  the 
experience  of  the  college  or  university 
to  demonstrate  the  applicant's  ability  to 
effectively  and  efficiently  administer 
this  project. 

Information  provided  in  response  to 
the  following  items  under  "Specific 
Responsibilities  of  the  Applicant"  will 
be  used  to  review  and  evaluate 
applicants  on  this  criterion:  Letter  K. 

E.  Budget  Appropriateness  and 
Reasonableness  (10  Points). 

The  extent  to  which  the  project's  costs 
are  reasonable  in  view  of  the  activities 
to  be  carried  out  and  the  anticipated 
outcomes.  The  extent  to  which 
assurances  are  provided  that  the 
applicant  can  and  will  contribute  the 
non-Federal  share  of  the  total  project. 

The  extent  to  which  the  amount 
budgeted  for  the  evaluation  is  sufficient 
to  conduct  the  evaluation. 

Information  provided  in  response  to 
the  following  items  under  "Application 
Requirements"  will  be  used  to  review 
and  evaluate  applicants  on  this 
criterion:  Letters  C.E.F.J.L. 


Part  V  Application  Process 

A .  A  vailability  of  Forms 

Eligible  applicants  interested  in 
applying  for  funds  must  submit  all  of 
the  required  forms  included  at  the  end 
of  this  Announcement. 

In  order  to  be  considered  for  a  grant 
under  this  Announcement,  an 
application  must  be  submitted  on  the 
Standard  Form  424  which  has  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  Control 
Number  0348-0043.  A  copy  has  been 
provided  (see  Appendix  B).  Each 
application  must  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  and  to  assume  responsibifity 
for  the  obligations  imposed  by  the  terms 
and  conditions  cf  the  grant  award. 
Applicants  requesting  financial 
assistance  for  a  nonconstruction  project 
must  file  the  standard  Form  424B. 
"Assurances:  Non-Construction 
Programs."  Applicants  must  sign  and 
return  the  Standard  Form  424B  with 
their  applications. 

Applications  must  provide  a 
certification  concerning  Lobbying.  Prior 
to  receiving  an  award  in  excess  of 
$100,000,  applicants  shall  furnish  an 
executed  copy  of  the  lobbying 
certification.  Applications  must  sign 
and  return  the  certification  with  the 
applications. 

Applications  must  make  the 
appropriate  certification  of  their 
compliance  with  the  Drug-Free 
Workplace  Act  of  1988.  By  signing  and 
submitting  the  applications,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
applications. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  award.  By  signing  and 
submitting  the  applications,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  wiUi  the 
apphcations. 

Copies  of  the  certifications  and 
assurance  are  located  at  the  end  of  this 
announcement. 

B.  Application  Submission 

One  signed  original  and  two  copies  of 
the  grant  appfication,  including  all 
attachments,  are  required.  The  program 
announcement  number  [ACYF-HS 
93600-951]  must  be  clearly  identified 
on  the  apphcation.  Each  application 
must  be  limited  to  no  more  than  50 
double-spaced  pages  of  program 
narrative  (not  including  the  forms 
which  make  up  the  SF-424  and 
resumes)  including  the  one-page  project 
simimary.  If  the  apphcation  is  more 
than  50  double-spaced  pages,  the  other 


pages  will  be  removed  from  the 
application  and  not  considered  by  the 
reviewers. 

The  application  must  be  paginated 
beginning  with  the  Form  424  and  also 
contain  a  table  of  contents  listing  each 
section  of  the  application  with  the 
respective  pages  identified.  Only  one 
application  per  applicant  will  be 
accepted. 

C.  Application  Consideration 

Applicants  will  be  scored  against  the 
evaluation  criteria  described  above.  The 
review  will  be  conducted  in 
Washington,  DC. 

The  results  of  the  competitive  review 
will  be  taken  into  consideration  by  the 
Associate  Commissioner.  Head  Start 
Bureau,  in  recommending  the  project  to 
be  funded.  The  Commissioner  of  ACYF 
will  make  the  final  selection  of  the 
applicants  to  be  fiinded.  An  application 
may  be  funded  in  whole  or  in  part, 
depending  on  the  relative  need  for 
services,  applicant  ranking,  geographic 
location  and  funds  available. 

The  Commissioner  may  also  elect  not 
to  provide  funding  to  applicants 
experiencing  problems  in  providing 
quality  services. 

Successful  applicants  will  be  notified 
through  the  issuance  of  a  Financial 
Assistance  Award  which  sets  forth  the 
amount  of  funds  granted,  the  terms  and 
conditions  of  the  grant,  the  effective 
date  of  the  grant,  the  budget  period  for 
which  support  is  given,  and  the  total 
project  period  for  which  support  is 
provided. 

D.  Checklist  for  a  Complete  Application 
The  checklist  below  is  for  your  use  to 

ensure  that  your  application  package 

has  been  properly  prepared. 

—One  original,  signed  and  dated 
application  plus  two  copies. 

—Application  length  does  not  exceed  50 
double-spaced  pages 

—A  complete  application  consists  of  the 
following  items  in  this  order: 

—Application  for  Federal  Assistance 
(SF  424.  REV.4-88);  Narrative; 

— Staff  Resumes; 

— A/:ompleted  SPOC  certification  with 
the  date  of  SPOC  contact  entered  in 
line  16.  page  1  of  the  (SF  424,  REV.4- 
88); 

—Budget  information-Non-Construction 

Programs  (SF  424A  REV.88); 
—Budget  justification  for  Section  B- 

Budget  Categories;  including 

subcontract/delegate  agency  budgets 
— Table  of  Contents; 
—Letter  from  the  Internal  Revenue 

Services  to  prove  non-profit  status 
—Project  Summary  (not  to  exceed  one 

page); 

—Organization/eligibility  information: 
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— Assurances  Non-Conslruction 

Programs; 
— Certification  Regarding  Lobbying 

E.  Deadlines 

Applications  shall  be  considered  as 
meeting  an  announced  deadline  if  they 
are  either: 

1.  Received  on  or  before  the  deadline 
date  at  a  place  specified  in  the  program 
announcement,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  by  the  granting  agency  in 
time  for  the  independent  review  under 
DHHS  GAM  Chapter  1-62.  (Applicants 
are  cautioned  to  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  to 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  Metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing.) 

Late  applications:  Applications  which 
do  not  meet  the  criteria  in  paragraph  E 
of  this  section  are  considered  late 
applications.  The  granting  agency  shall 
notify  each  late  applicant  that  its 
appUcation  will  not  be  considered  in 
the  current  competition.  ^- 

Extension  of  deadlines:  The  granting 
agency  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.,  or  when  there 
is  a  widespread  disruption  of  the  mails. 
However,  if  the  granting  agency  does 
not  extend  the  deadline  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicants. 

F  PaperH-ork  Reduction  Act  of  1980 

Under  the  Paperwork  Reduction  Act 
of  1980.  Public  Law  96-511.  the 
Department  is  required  to  submit  to 
OMB  for  review  and  approval  any 
reporting  and  record  keeping 
requirements  in  regulations,  including 
program  aimouncements.  This  program 
announcement  does  not  contain 
information  collection  requirements 
beyond  those  approved  for  ACF  grant 
applications  under  OMB  Control 
Number  0348-0043. 

G.  Executive  Order  12372— Notification 
Process 

This  program  is  covered  under     • 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs."  and  45  CFR  part  100. 
"Intergovernmental  Review  ol 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  Executive  Order  12372.  States 
may  design  their  own  processes  for 
reviewing  and  commenting  on  proposed 
Federal  assistance  under  covered 
programs. 

All  States  and  territories  except 
Alabama,  Alaska,  Connecticut, 


Colorado.  Hawaii.  Idaho.  Kansas, 
Louisiana.  Minnesota.  Montana, 
Nebraska.  Oklahoma.  Oregon. 
Pennsylvania.  South  Dakota.  Virginia. 
Washington.  American  Samoa,  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these 
nineteen  jurisdiction  areas  need  not  take 
action  regarding  Executive  Order  12372. 
Applications  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  exempt  from  the 
requirements  of  Executive  Order  12372. 
Otherwise,  applicants  should  contact 
their  SPOC  as  soon  as  possible  to  alert 
them  to  the  prospective  application  and 
to  receive  any  necessary  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOC  as  early  as  possible 
so  that  the  program  office  can  obtain 
and  review  SPOC  comments  as  part  of 
the  award  process.  It  is  imperative  that 
the  applicant  submit  all  required 
materials,  if  any.  to  the  SPOC  and 
indicate  the  date  of  this  submittal  (or 
date  of  contact  if  no  submittal  is 
required)  on  the  SF  424.  item  16a. 

Under  45  CFR  100.8(a)  (2).  a  SPOC 
has  60  days  from  the  application 
deadline  to  comment  on  proposed  new 
or  competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

Additionally.  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
they  intend  to  trigger  the  "accommodate 
or  explain"  rule. 

When  comments  are  submitted 
directly  to  ACF.  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families.  Division  of 
Discretionary  Grants.  370  L'Enfant 
Promenade.  S.W..  6th  floor.  Aerospace 
Building.  Washington,  D.C.  20447. 

A  list  of  SPOCs  for  each  State  and 
territory  is  included  at  Appendix  A  of 
this  announcement. 

H.  Effective  Date 

It  is  anticipated  that  successful 
applications  shall  be  funded  no  later 
than  September  30.1995. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.600.  Project  Head  Start.) 


Dated:  January.23.  1995. 

Olivia  A.  Golden. 

Commissinner.  Administration  on  Children. 
Youth  and  Fam Hies. 

Appendix  A — Executive  Order  12372 — 
State  Single  Points  of  Contact 

Arizona 

Mrs.  Janice  Dunn,  Attn:  Arizona  Slate 
Clearinghouse.  3800  N.  Central 
Avenue.  14th  Floor.  Phoenix,  Arizona 
85012.  Telephone  (602)  280-1315 

Arkansas 

Tracie  L.  Copeland.  Manager.  State 
Clearinghouse,  Office  of 
Intergovernmental  Ser\'ices. 
Department  of  Finance  and 
Administration,  P.O.  Box  3278.  Little 
Rock.  Arkansas  72203.  Telephone 
(501) 682-1074 

California 

Glerm  Stober,  Grants  Coordinator,  Office 
of  Planning  and  Research,  1400  Tenth 
Street,  Sacramento.  California  95814. 
Telephone  (916)  323-7480 

Delaware 

Ms.  Fancine  Booth.  State  Single  Point  of 
Contact.  Executive  Department. 
Thomas  Collins  Building.  Dover. 
Delaware  19903.  Telephone  (302) 
736-3326 

District  of  Columbia 

Rodney  T.  Hallman.  State  Single  Point 
of  Contact.  Office  of  Grants 
Management  and  Development.  717 
14th  Street  NW..  Suite  500, 
Washington.  DC  20005.  Telephone 
(202) 727-6551 

Florida 

Florida  State  Clearinghouse, 
Intergovernmental  Affairs  Policy  Unit, 
Executive  Office  of  the  Governor, 
Office  of  Planning  and  Budgeting,  The 
Capitol.  Tallahassee.  Florida  32399- 
0001,  Telephone  (904)  488-8441 

Georgia 

Mr.  Charles  H.  Badger.  Administrator, 
Georgia  State  Clearinghouse,  254 
Washington  Street  SW..  Atlanta. 
Georgia  30334.  Telephone  (404)  656- 
3855 

Illinois 

Steve  Klokkenga.  State  Single  Point  of 
Contact.  Office  of  the  Governor.  107 
Stratton  Building.  Springfield.  Illinois 
62706. Telephone  (217)  782-1671 

Indiana 

Jean  S.  Blackwell.  Budget  Director.  State 
Budget  Agency.  212  State  House, 
Indianapolis.  Indiana  46204, 
Telephone  (317)  232-5610 
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lona 

Mr.  Steven  R.  J^l^cCann.  Division  <»f 

Community  progress.  Iowa 

Department  (>f  Economic 

Development.  200  East  Grand 
-  Avenue.  DesjMoines.  Iowa  50.309. 

Tnlephtme  (.5jl 5)  281-3725 

Kentucky  I 

Jl  * 

Ronald  W.  c:oo|:,  Office  of  the;  Governor, 

Department  ojf  Local  Government. 
1024  Capitol  Center  Drive.  Frankfort. 
Kentu(.ky  40^01.  Tnlophone  (502) 
564-2382 

Maine 

Ms.  J()yn>  Be 
State  Hou.se 
Maine  04333. 
3261 


ns()n.  State  Planning  Office, 
ion  #38,  Augusta, 
elophono  (207)  2a«J- 


St&ti 


^,  Chief.  Maryland 
ouse,  Department  of 
301  West  Preston 
im<)re.  Marvland  21201- 
to  (301)  22.5-4490 


crtr 


Maryland 

Ms.  .Mary  Abrani 
State  Cleari 
State  Planninj 
Street.  Balti 
2365,  Teleph 

Massachusetts 

Karen  Arone.  State  Clearinghouse, 
Executive  Offihe  of  Communities  antl 
Development,  100  Cambridge  Street, 
Room  1803.  Biston.  Massachusetts 
02202,  Telephone  (617)  727-7001 

Michigan  I 

Richard  S.  Pastu  ^.  Director,  Michig.m 
Department  of  Commerce.  Lansing, 
Michigan  489ri9,  Telephone  (517) 
373-7356 

Mississippi 

Ms.  Cathy  Malletli;.  Clearinghouse 
Office.  Office  c(f  Federal  Grant 
Management  ahd  Reporting.  301  West 
Pearl  Street.  Jaakson.  Mississippi 
39203.  Tolephc  Be  (001)  900-2174 

Missouri 

Ms.  Lois  Pohl.  Federal  Assistance 
Clearinghouse.  jOffice  of 
Administration).  P.O.  Box  809,  Room 
430.  Truman  Building.  Jefferson  City, 
Missouri  65102j,  Telephone  (314)  75^1- 
4834 

Nevada 

Department  of  AdWiinistration,  .Stale 
Clearinghouse,  Capitol  Complex, 
Carson  City,  Nevada  89710. 
Telephone  (702)  687-4065.  Attention: 
Ron  Sparks.  Clefuinghouse 
(Coordinator 

iVr'n  Hampshire 

Mr  Jeffrey  H.  Tay  dr.  Director.  New 
Hampshire  Office  of  State  Planning. 
Attn:  Intergovernmental  Review. 
Procoss.'James  E.  Bieber.  2'/^  Beacon 


Street.  Concord,  New  Hampshire 
03301,  Telephone  (603)  271-2155 

New  fersi'v 

Gregory  W.  Adkins.  Acting  Directtir. 
Division  of  Community  Resourc(;s. 
N.J.  Department  of  Coinnuinity 
Affairs,  Trenton.  New  Jersey  0862,'j- 
0803,  Telephone  (609)  292-6613 

Plf.ase  direct  correspondence  and 
questions  to:  Andrew  J.  Jaskolka,  .Stal.' 
Review  Process,  Division  of 
Community  Resoun;es.  CN  814.  Room 
609,  Trenton,  New  Jersey  08625-0803. 
Telephone  (609) 292-9025 

New  Mexico 

CKiorge  Elliott.  Deputy  Direc  tor.  Stale 
Budget  Division,  Room  190.  Bataan 
Memorial  Building,  Santa  Fe,  New 
Mexico  87503,  Telephone  (.505)  827- 
3640.  FAX  (505)  827-3006 

New  York 

New  York  State  Clearinghouse.  Division 
of  the  Budget.  State  Capitol.  Albany. 
New  York  12224.  Telephone  (518)" 
474-1605 

North  Carolina 

Mrs.  Chr\'s  Baggett.  Director,  Office  of 
the  Secretary'  of  Admin..  N.C.  .State 
Clearinghouse.  116  W.  Jones  Street. 
Raleigh,  North  Carolina  27603-8003. 
telephone  (919) 733-7232 

North  Dakota 

N.D.  Single  Point  of  Contract.  Offic  e  of 
Intergovernmental  Assistance.  Office 
of  Management  and  Budget.  600  East 
Boulevard  Avenue.  Bismarck.  North 
Dakota  58505-0170.  Telephone  (701) 
224-2094 

Ohio 

Larry  Weaver,  State  Single  I'oint  of 
Contact,  State/Federal  Funds 
Coordinator,  State  Clearinghouse, 
Office  of  Budget  and  Management  30 
East  Broad  .Street.  34th  Floor. 
Columbus,  Ohio  43266-0411. 
Telephone  (614) 466-0698 

Rhode  Island 

Mr.  Daniel  W.  Varin.  Associate  Direi  tor 
Statewide  Planning  Program, 
Department  of  Admini.stration. 
Division  of  Planning.  265  Melrose 
Street.  Providence.  Rhode  Island 
02907.  Telephone  (401)  277-2656. 

Please  direct  correspondence  and 
questions  to:  Review  Coordinator. 
Office  of  Strategic  Planning 

South  Carolina 

Omeagia  Burgess,  Stale  Single  Point  of 
Contact.  Grant  Services,  Office  of  the 
(Governor,  1205  Pendleton  Street. 
Room  477,  C^ilumbia,  South  Carolina 
29201.  Telephone  (803)  734-0494 


Tennessee 

Mr.  Charles  Brown,  State  Single  Point  oi 
Contact,  State  Planning  Office,  500 
C:harlotte  Avenue.  309  John  .Sevier 
Building,  Nashville.  Tennessee  .T7219. 
Telephone  (615) 741-1676 

J'exas 

Mr.  Thomas  Adams.  Governors  Offic/- 
of  Budget  and  Planning.  P.O  Box 
12428.  Austin.  Tejtas  78711. 
Telephone  (512)  463-1778 

Utah 

Utah  State  Clearinghouse,  Office  of 
Planning  and  Budget.  ATFN:  C^ToUn 
Wright.  Room  116  State  Cipitol.  .Salt 
Lake  City.  Utah  841 14.  Telephone 
(801)538-1535 

Vermont 

Mr.  Bernard  D  Johnson.  AsMsta:it 
Director.  Office  of  Policy  Rescwn  h  A. 
Coordination.  Pavilion  Ofnc:e 
Building.  109  State  .Street,  Montpelier. 
Vermont  05602.  Telephone  (802)  828- 
3326 

West  Virfiinia 

Mr.  Fred  Cutlip.  Director.  Community 
Development  Divisioii.  West  Virginia 
Development  Office.  Building  C6, 
Room  553.  Charleston.  West  Virginia 
25305.  Telephone  (304)  348-4010 

U';sron.s;n 

Mr.  William  C.  C^rey.  Federal/Stale 
Relations.  Wisconsin  D«»partinent  of 
Administration.  101  South  Webster 
.Street.  P.O.  Box  7864.  Madi.son. 
Wisconsin  53707.  Telephone  (608) 
266-0267 

Wyoming 

Shen,  I  Jeffries.  Stale  Single  Point  ol 
Contact,  Herschler  Building.  4lh 
Floor.  East  Wing.  Cheyenne. 
Wyoming  82002.  Telephone  (3urj 
777-7574 

Guam 

Mr.  Michael  |.  Reidy.  Dmn  tor,  Bureau 
of  Budget  and  Management  Research. 
Office  of  the  Governor.  P.O  Box  2950. 
Agana,  Guam  96910.  T.-lephone  (671) 
472-2285 

Northern  Mariana  Islands 

•Stale  Single  Point  of  Ccmf.ii  I,  Plann-ni; 
and  Budget  Offic:e.  Oific  e  of  ihi; 
Governor,  Saipan.  CM.  N<»rth<'rn 
Mariana  Islands  96950 

Puerto  Riro 

Norma  Burgos.'Jose  H.  C^ro,  Chairman/ 
Director,  Puerto  Rico  Planning  Boanl. 
Minillastkjvemment  Ccinte.'.  P.O.  Box 
41119.  .San  Juan.  Puerto  Ri(  o  00940 
9985.  Telephone  (809)  727—1444 
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Virgin  Islands 

lose  L.  George.  Director,  Office  of 
Management  and  Budget,  #41 


N'orregade  Emancipation  Garden  correspondence  to:  Linda  Clarke, 

Station,  Second  Floor,  Saint  Thomas.  Telephone  (809)  774-07.50. 

Virgin  Islands  00802,  Please  direct 
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Instructions  for  the  SP  424 

This  is  a  standard  form  used  by 
applicants  as  a  required  facesheet  for 
preapplications  and  applications 
submitted  for  Federal  assistance.  It  will 
be  used  by  Federal  agencies  to  obtain 
applicant  certification  that  States  which 
have  established  a  review  and  comment 
procedure  in  response  to  Executive 
Order  12372  and  have  selected  the 
program  to  be  included  in  their  process, 
have  been  given  an  opportunity  to 
.  review  the  applicant's  submission. 

hem  and  Entry: 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  & 
applicant's  control  number  (if 
applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which 
will  undertake  the  assistance  activity, 
complete  address  of  the  applicant, 
and  name  and  telephone  number  of 
the  person  to  contact  on  matters 
related  to  this  application. 

6.  Enter  Employer  Identification 
Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the 
space  provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s) 
provided: 

— "New"  means  a  new  assistance 
award. 

— "Continuation"  means  an  extension 
for  an  additional  funding/budget 
period  for  a  project  with  a  projected 
completion  date. 

— "Revision"  means  any  change  in 
the  Federal  Government's  financial 
obligation  or  contingent  liability 
from  an  existing  obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the 
program  under  which  assistance  is 
requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an 
explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map 
showing  project  location.  For 
preapplications,  use  a  separate  sheet 
to  provide  a  summary  description  of 
this  project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by 
the  program  or  project. 

15.  Amount  requested  or  to  be 
contributed  during  the  first  funding/ 


budget  period  by  each  contributor. 
Value  of  in-kind  contributions  should 
be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in 
a  dollar  change  to  an  existing  award, 
indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic 
and  supplemental  amounts  are 
included,  show  breakdown  on  an 
attached  sheet.  For  multiple  program 
funding,  use  totals  and  show 
breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SFOC)  for 
Federal  E.xecutive  Order  12372  to 
determine  whether  the  application  is 
subject  to  the  State  intergovernmental 
review  process. 

17.  This  question  applies  to  the 
applicant  organization,  not  the  person 
who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  delinquent  audit 
disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A 
copy  of  the  governing  body's 
authorization  for  you  to  sign  this 
application  as  official  representative 
must  be  on  file  in  the  applicant's 
office.  (Certain  Federal  agencies  may 
require  that  this  authorization  bo 
submitted  as  part  of  the  application.) 
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Instructions  tor  the  SF-424A 

General  Instructions 

This  form  is  designed  so  that 
application  can  be  made  for  funds  from 
one  or  more  grant  programs.  In 
preparing  the  budget,  adhere  to  any 
existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be 
separately  shown  for  different  functions 
or  activities  within  the  program.  For 
some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown 
by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity. 
Sections  A,  B,  C.  and  D  should  include 
budget  estimates  for  the  whole  project 
except  when  applying  for  assistance 
which  requires  Federal  authorization  in 
annual  or  other  funding  period 
increments.  In  the  latter  case.  Sections 
A.  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should 
present  the  need  for  Federal  assistance 
in  the  subsequent  budget  periods.  All 
applications  should  contain  a 
breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 

Lines  1-4.  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal 
Domestic  Assistance  Catalog  number) 
and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under 
Column  (a)  the  catalog  program  title  and 
the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter 
the  name  of  each  activity  or  function  on 
each  line  in  Column  (a),  and  enter  the 
catalog  number  in  Column  (b).  For 
applications  pertaining  to  multiple 
programs  where  none  of  the  programs 
require  a  breakdown  by  function  or 
activity,  enter  the  catalog  program  title 
on  each  hne  in  Column  (a)  and  the 
respective  catalog  number  on  each  line 
in  Column  (b). 

For  applications  pertaining  to 
multiple  programs  where  one  or  more 
programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate 
sheet  for  each  pirogram  requiring  the 
breakdown.  Additional  sheets  should  be 
used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of 
data  required.  However,  when  more 
than  one  sheet  is  used,  the  first  page 
should  provide  the  summarv'  totals  by 
programs 


Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Columns 
(c)  and  (d)  blank.  For  each  line  entry  in 
Columns  (a)  and  (b);  enter  in  Columns 
(e),  (f),  and  (g)  the  appropriate  amounts 
of  funds  needed  to  support  the  project 
for  the  first  funding  period  (usually  a 
year). 

Lines  1-4,  Columns  (c)  through  (g) 
(continued) 

For  continuing  grant  program 
applications,  submit  these  forms  before 
the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in 
Columns  (c)  and  (d)  the  estimated 
amounts  of  funds  which  will  remain 
unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal 
grantor  agency  instructions  provide  for 
this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the 
amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in 
Column  (g)  should  be  the  sum  of 
amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes 
to  existing  grants,  do  not  use  Columns 
(c)  and  (d).  Enter  in  Column  (e)  the 
amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (f) 
the  amount  of  the  increase  or  decrease 
of  non-Federal  funds.  In  Column  (g) 
enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in 
Columns  (e)  and  (f).  The  amount(s)  in 
Column  (g)  should  not  equal  the  sum  of 
amounts  in  Columns  (e)  and  (f). 

Line  5— Show  the  totals  for  all  columns 
used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through 
(4).  enter  the  titles  of  the  same 
programs,  functions,  and  activities 
shown  on  Lines  1-4,  Column  (a). 
Section  A.  When  additional  sheets  are 
prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill 
in  the  total  requirements  for  funds  (both 
Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-i— Show  the  totals  of  Lines  6a 
to  6h  in  each  column. 

Line  6j— Show  the  amount  of  indirect 
cost. 

Line  6k— Enter  the  total  of  amounts 
on  Lines  6i  and  6j.  For  all  applications 
for  new  grants  and  continuation  grants 
the  total  amount  in  column  (5),  Line  6k. 
should  be  the  same  as  the  total  amount 
shown  in  Section  A,  Column  (g).  Line  5. 
For  supplemental  grants  and  changes  to 


grants,  the  total  amount  of  the  increase 
or  decrease  as  shown  in  Columns  (1)- 
(4),  Line  6k  should  be  the  same  as  the 
sum  of  the  amounts  in  Section  A, 
Columns  (e)  and  (0  on  Line  5. 

Line  7— Enter  the  estimated  amount 
of  income,  if  any,  expected  to  be 
generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total 
project  amount.  Show  under  the 
program  narrative  statement  the  nature 
and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency 
in  determining  the  total  amount  of  the  ' 
grant. 

Section  C.  Non-Federal-Resources 

Lines  8-11 — Enter  amounts  of  non- 
Federal  resources  that  will  be  used  on 
the  grant.  If  in-kind  contributions  are 
included,  provide  a  brief  explanation  on 
a  separate  sheet. 

Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b)— Enter  the  contribution  to 
be  made  by  the  applicant. 

Column  (c)— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if 
the  applicant  is  not  a  State  or  State 
agency.  Applicants  which  are  a  Slate  or 
State  agencies  should  leave  this  column 
blank. 

Column  (b) — Enter  the  amount  of  cash 
and  in-kind  contributions  to  be  made 
from  all  other  sources. 

Column  (e)— Enter  totals  of  Columns 
(b).  (c).  and  (d). 

Line  12— Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column 
(e)  should  be  equal  to  the  amount  on 
Line  5.  Column  (f).  Section  A. 

Section  D  Forecasted  Cash  Needs 

Line  13— Enter  the  amount  of  cash 
needed  by  quarter  from  the  grantor 
agency  during  the  first  year. 

Line  14 — Enter  the  amount  of  cash 
from  all  other  sources  needed  by  quarter 
during  the  first  year. 

Line  15 — Enter  the  totals  of  amounts 
on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  the  Project 

Lines  16-19— Enter  in  Column  (a),  the 
same  grant  program  titles  shown  m 
Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant 
applications,  enter  in  the  proper 
columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the 
program  or  project  over  the  succeeding 
funding  periods  (usually  in  years).  This 
section  need  not  be  completed  for 
revisions  (amendments,  changes,  or 
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supplements)  to  funds  for  the  current 
year  of  existing  grants. 

If  more  than  four  lines  are  needed  to 
list  the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of 
the  Columns  (bHe).  When  additional 
schedules  are  prepared  for  this  Section, 
annotate  acxxwdingly  and  show  the 
overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object- 
class  cost  categories  that  may  appear  to 
be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal 
grantor  agency. 

Line  22 — Enter  the  type  of  indirect 
rate  (provisional,  predetermined,  final 
or  fixed)  that  will  be  in  effect  during  the 
funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied, 
and  the  total  indirect  expense. 

Line  23 — Provide  any  other 
explanations  or  comments  deemed 
necessary. 

OMB  Approval  No.  0348-0040 

Assurances — Non-Constmction 
Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative 
of  the  applicant  I  certify  that  the 
applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  emd  financial  capability 
(including  funds  sufficient  to  pay  the 
non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management 
and  completion  of  the  project  described 
in  this  application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United 
States,  and  if  appropriate,  the  State, 
through  any  authorized  representative, 
access  to  and  the  right  to  examine  all 
records,  books,  papers,  or  documents, 
related  to  the  award;  and  will  establish 
a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency 
directives. 

3.  Will  establish  safeguards  to 
prohibit  employees  from  using  their 
positions  for  a  purpose  that  constitutes 
or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or 
personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after 


receipt  of  approval  of  the  awarding 
agency. 

5.  Will  comply  with  the 
Intergovernmental  Personnel  Act  of 
1970  (42  U.S.C.  §§4728-4763)  relating 
to  prescribed  standards  for  merit 
systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's 
Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900, 
Subpart  F). 

6.  Will  comply  with  all  Federal 
statutes  relating  to  nondiscrimination. 
These  include  but  are  not  limited  to:  (a) 
Title  VI  of  the  Ci\'il  Rights  Act  of  1964 
(P.L.  88-352)  which  prohibits 
discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of 
the  Education  Amendments  of  1972,  as 
amended  (20  U.S.C.  §§  1681-1683,  and 
1685-1686).  which  prohibits 
discrimination  on  the  basis  of  sex;  (c) 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the 
basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended 
(42  U.S.C.  §§6101-6107).  which 
prohibits  discrimination  on  the  basis  of 
age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination 
on  the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
RehabilitatitMi  Act  of  1970  (P.L.  91-616). 
as  amended,  relating  to 
nondiscrimination  on  the  basis  of 
alcohol  abuse  or  alcoholism;  (g)  §§  523 
and  527  of  the  Public  Health  Service  Act 
of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to 
confidentiality  of  alcohol  and  drug 
abuse  patient  records;  (h)  Title  Vm  of 
the  Civil  Rights  Act  of  1968  (42  U.S.C. 

§  3601  et  seq.).  as  amended,  relating  to 
nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the 
specific  statute(s)  under  which 
application  fcM'  Federal  assistance  is 
being  made:  and  (j)  the  requirements  of 
any  other  nondiscriminatioD  statute(s) 
which  may  apply  to  the  application. 

7.  Will  comply,  or  has  already 
complied,  with  the  requirements  of 
Titles  n  and  in  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  {P.L. 
91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced 
or  whose  property  is  acquired  as  a  result 
of  Federal  or  federally  assisted 
programs.  These  requirements  apply  to 
all  interests  in  real  property  acquired  for 
project  pnirposes  regardless  of  Federal 
participation  in  purchases. 


8.  Will  comply  with  the  provisions  of 
the  Hatch  Act  (5  U.S.C.  §§  1501-1508 
and  7324-7328)  which  fimit  the 
political  activities  of  employees  whose 
principal  employment  activities  are 
funded  in  whole  or  in  part  with  Federal 
funds. 

9.  Will  comply,  as  applicable,  with 
the  provisions  of  the  Davis-Bacon  Act 
(40  U.S.C.  §§  276a  to  276a-7),  the 
Copeland  Act  (40  U.S.C.  §  276c  and  lU 
U.S.C.  §§  874),  and  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  §§327-333),  regarding  labor 
standards  for  federally  assisted 
construction  subagreements. 

10.  Will  comply,  if  applicable,  with 
flood  insurance  purchase  requirements 
of  Section  102(a)  of  the  Flood  Disaster 
•Protection  Act  of  1973  (P.L.  93-234) 
which  requires  recipients  in  a  special 
fiood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000 
or  more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed 
pursuant  to  the  following:  (a)  institution 
of  environmental  quality  control 
measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L. 
91-190)  and  Executive  Order  (EO) 
11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c) 
protection  of  wetlands  pursuant  to  EO 
11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project 
consistency  with  the  approved  State 
management  program  developed  under 
the  Coastal  Zone  Management  Act  of 
1972  (16  U.S.C.  §§  1451  et  seq.);  (f) 
conformity  of  Federal  actions  to  State 
(Clear  Air)  Implementation  Plans  under 
Section  176(c)  of  the  Clear  Air  Act  of 
1955,  as  amended  (42  U.S.C.  §  7401  et 
seq.);  (g)  protection  of  underground 
sources  of  drinking  water  under  the  Safe 
Drinking  Water  Act  of  1974,  as 
amended,  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under 
the  Endangered  Species  Act  of  1973,  as 
amended,  (P.L.  93-205). 

12.  Will  comply  with  the  Wild  and 
Scenic  Rivers  Act  of  1968  (16  U.S.C. 
§§  1271  et  seq.)  related  to  protecting 
components  or  potential  components  of 
the  national  wild  and  sc^iic  rivers 
system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of 
the  National  Historic  Preservation  Act  of 
1966.  as  amended  (16  U.S.C.  470),  EO 
11593  (identification  and  protection  of 
historic  properties),  and  the 
Archaeological  and  Historic 
Preservation  Act  of  1974  (16  U.S.C. 
469a-let  seq.). 
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14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human 
subjects  involved  in  research, 
development,  and  related  activities 
supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89- 
544.  as  amended,  7  U.S.C.  2131  et  seq.) 
pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held 
for  research,  teaching,  or  other  activities 
supported  by  this  award  of  assistance. 


16.  Will  comply  with  the  Lead-Based 
Paint  Poisoning  Prevention  Act  (42 
U.S.C.  §§4801  et  seq.)  which  prohibits 
the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the 
required  financial  and  compliance 
audits  in  accordance  with  the  Single 
Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws. 


executive  orders,  regulations  and 
policies  governing  this  program. 


Signature  of  Authorized  Certifying  Official 


Title 


Applicant  Organization 
Date  Submitted 
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APPENDIX     C 


U.S.  Deoartment  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 

Grantees  Other  Than  Individuals 

By  signing  and/or  submitting  this  application  or  grant  agreement,  the  grantee  is  providing  the  certification 
set  out  below. 

This  certifjcatioD  is  required  by  regulations  impieaoaingthe  Drug-Free  WoricpUce  Act  of  1988, 45  CFR  Part  76,  Subpart 
F.  The  regulations,  published  in  the  May  25, 1990  Fe4ani  Btfister,  require  ceniTicatioD  by  grantees  that  they  will  maintain 
a  drug-free  worlcpiace.  The  certification  set  out  below  is  a  naterial  representation  of  faa  upon  which  reliance  will  be  placed 
when  the  Department  of  Health  and  Human  Scrvica  (HHS)  determines  to  award  the  gram.  If  it  is  later  determined  that 
ihe  grantee  luowingiy  rendered  a  false  ccrtificatioa.  or  otherwise  violates  the  requiremenu  of  the  Drug-Free  Worlcpiace 
Act.  HHS,  in  addition  to  any  other  remedies  availabk  to  the  Federal  Government,  may  taken  action  authorized  under  the 
Drug-Free  Workplace  Act.  False  certification  or  viohdoa  of  the  certification  shall  be  grounds  for  suspension  of  payments, 
suspension  or  termination  of  grants,  or  govemmeaiwide  suspension  or  debarment. 

Workplaces  under  grants,  for  grantees  other  than  individuals,  need  not  be  identified  on  the  certification.  If  known,  they 
may  be  identified  in  the  grant  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  tune  of  application,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
information  available  for  Federal  impeaion.  Failure  to  identify  all  known  workplaces  constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements. 

Workplace  identifications  must  include  the  aauai  address  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  grant  takes  place.  Categorical  descriptions  may  be  used  (e.g.,  all  vehicles  of  a  mass  transit  authority  or  State 
highway  department  while  in  operation.  State  employees  in  each  local  unemployment  office,  performers  in  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agcccv'  of 
the  change(s),  if  it  previously  identified  the  workplaces  ■  question  (see  above). 

DefinitioLS  of  terms  in  the  Nonprocurement  Suspcmioa  and  Debarment  common  rule  and  Drug-Free  Workplace 
common  ruh  apply  to  this  certification.  Gramees'  attemioa  is  called,  in  particular,  to  the  following  defuitions  from  these 
rules:      - 

'Controlled  substance'  means  a  controlled  substance  im  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  dcfmed  by  regulation  (21  CFR  1308.11  through  1308.15). 

'Conviction'  means  a  finding  of  guilt  (including  a  plea  of  nolo  contendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility  to  determiae  violations  of  the  Federal  or  State  criminal  drug  statutes; 

'Criminal  drug  statute*  means  a  Federal  or  non-Federal  criminal  statute  involving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any  controlled  substance; 

'Employee*  means  the  employee  of  a  grantee  directly  engaged  m  the  performance  of  work  under  a  grant,  including:  (i) 
All  "direct  charge*  employees;  (ii)  all  *indirea  charge"  employees  imless  their  impact  or  involvement  is  insignificant  to  ihc 
performance  of  the  grant:  and.  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  m  the  performance  of 
work  under  the  grant  and  who  are  on  the  grantee's  payrolL  This  definition  does  not  include  workers  not  on  the  payroll  of 
the  grantee  (e.g.,  volunteers,  even  if  used  to  meet  a  matchmg  requirement;  consultants  or  independent  contractors  not  on 
the  grantee's  payroll;  or  employees  of  subredpients  or  snbcontraaors  in  covered  workplaces). 

The  grantee  certifies  that  it  will  or  will  continue  to  provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful  nunufaaure,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grantee's  workplace  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareness  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  m  the  workplace;  (2)  The  gramees  policy  of  mamtaining  a  drug-free  workplace:  (3)  Any 
available  drug  counseling,  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penalties  that  may  be  imposed 
upon  empioyres  for  drug  abuse  violations  occurring  m  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  performance  of  the  grant  be  gjvcn  a  copy  of  the 
statement  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by  paragraph  (a)  that,  as.a  condition  of  employment  imder  the 
grant,  the  employee  wilL 

( 1)  Abide  by  the  terms  of  the  statement;  and,  (2)  Notify  the  employer  in  writing  of  his  or  her  OMviction  for  a  violation 
of  a  criminal  drug  statute  occurring  in  the  workplace  no  later  than  five  calendar  days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (d)(2)  from  an 
employee  or  otherwise  receiving  aaual  notice  of  such  coovioiop.  Employers  of  conviaed  employees  must  provide  notice, 
including  pos^^on  title,  to  every  grant  officer  or  other  designee  o<  whose  grant  activity  the  conviaed  employee  was  working, 
unless  the  Federal  agency  has  designated  a  central  point  fc  the  receipt  of  such  notices.  Notice  shall  bclude  the 
identification  numbcr(s)  of  each  affected  grant; 


Federal  Register  /  Vol.  60.  No.  21  /  Wednesday.  February  1.  1995  /  Notices 


6135 


(D  Taking  ooe  of  the  foUo^iBg  aaions.  within  30  calendar  days  of  receiving  notice  under  subparagraph  (d)(2).  with 
respca  to  any  employee  who  is  so  conviaed: 

(1)  Taking  appropriate  personnel  aaion  agains  such  an  employee,  up  to  and  including  termination,  consistent  with  the 
requucmcnts  of  the  Rehabilitaiion  Aa  of  1973,  as  amended;  or.  (2)  Reqmring  such  employee  to  participate  satisfaaorily 
m  a  drug  abuse  assistance  or  rehabilitation  program  approved  for  such  purposes  by  a  Federal.  State,  or  local  health,  law 
enforcement,  or  other  appropriaie  agency, 

(g)  Making  a  good  faith  effon  to  continue  to  maiatain  a  drug-free  workplace  through  implementation  of  paragraphs  (a) 
(b).  (c).  (d),  (c)  and  (T). 

The  grantee  may  Insert  In  the  space  provided  below  the  site(s)  for  the  performance  of  work  done  in 

connection  with  the  specific  grant  (use  attachments,  i?  needed): 

Place  of  Performance  (Street  address.  City,  Coaaty,  Sute,  ZIP  Code) 


Check //  vHere  are  workplaces  on  file  tliat  are  mm  identified  here. 


Secuons  76.63Cf c)  and  (d)(2)  and  76.635(a)(1)  and  (b)  provide  that  a  Federal  agencv  may  designate  a  central  receipt 
pomt  for  STATEV,1DE  AND  STATE  AGENCY-UIDE  ccrtificauons,  and  for  ooiifica'tion  of  crimmai  drug  conviaions. 
For  the  Deparunect  of  Health  and  Human  Services,  the  central  receipt  point  is:  Division  of  Grants  Manaaemeni  and 
0\ers:£ht.  OfGcc  of  Managcnrni  and  Acquisiiioc,  Depanmcm  of  Health  and  Human  Services.  Room"517-D,  200 
IndipcodcBct  Avenue,  S.W.,  Washington,  D.C.  20201. 


UCMO  Fenn#;     Rrrtard  Mat  1990 
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Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this 
proposal,  the  applicant,  defined  as  the 
primary  participant  in  accordance  with 
45  CFR  Part  76,  certifies  to  the  best  of 
its  knowledge  and  believe  that  it  and  its 
principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 
obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State,  or 
local]  transaction  or  contract  under  a 
pubUc  transaction;  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  are  not  presenting  indicted  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  State 
or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (l)(b) 
of  this  certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  appUcation/proposal  had 
one  or  more  pubUc  transactions 
(Federal,  State,  or  local)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  provide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction.  If  necessary,  the  prospective 
participant  shall  submit  an  explanation 
of  why  it  caimot  provide  the 
certification.  The  certification  or 
explanation  will  be  considered  in 
connection  with  the  Department  of 
Health  and  Himian  Services  (HHS) 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disquahfy  such  person  from 
participation  in  this  transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  clause  entitled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibifity,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transaction."  provided  below  without 
modification  in  all  lower  tier  covered 


transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

(To  Be  Supplied  to  Lower  Tier 
Participants) 

By  signing  and  submitting  this  lower 
tier  proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part 
76,  certifies  to  the  best  of  its  knowledge 
and  belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of 
the  above,  such  prospective  participant 
shall  attach  an  explanation  to  this 
proposal. 

Tne  prospective  lower  tier  participant 
further  agrees  by  submitting  this 
proposal  that  it  will  include  this  clause 
entitled  "certification  Regarding 
Debarment,  Suspension,  hieligibility, 
and  Volimtary  Exclusion — Lower  Tier 
Covered  Transactions,  "without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

Certification  Regarding  Lobbying 

Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  or  on 
behalf  of  the  undersigned,  or  to  any 
person  for  influencing  or  attempting  to 
fluence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  fimds  other  than  Federal 
appropriated  funds  have  been  paid  or 
will  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 


employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  this  Federal  contract,  grant,  loan  or 
cooperative  agreement,  the  undersigned 
shall  complete  and  submit  Standard 
Form-LLL,  "Disclosure  Form  to  Report 
Lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  eind  cooperative 
agreements)  and  that  all  subrecipienls 
shall  certify  and  disclose  accordingly. 

This  certification  is  a  material 
representation  of  act  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  5100,000  for  each  such 
failure. 

State  for  Loan  Guarantee  and  Loan 
Insurance 

The  undersigned  states,  to  the  best  of 
his  or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member 
of  Congress  in  connection  with  this 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form 
to  Report  Lobbying,"  in  accordance  with 
its  instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31.  U.S.  Code.  Any  person 
who  fails  to  file  the  require  statement 
shall  be  subject  to  a  civil  penalty  of  not 
less  than  $10,000  and  not  more  than 
$100,000  for  each  such  failure. 

Signature 

fitie 


Organization 


Date 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disdose  lobbying  activities  pursuant  to  31  U.SC.  1352 
(See  reverse  for  public  Burden  disclosure.) 


Approved  bv  OmI 
03«».004« 


1.     Type  of  Federal  Action: 

□   i.  contract 
b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 
I-    loan  insurance 


2.     SUtits  oi  Federal  Action: 

I   a.  t)id/offer  application 
^~^   b.  iniliai  award 
c  post-award 


4      Name  and  Address  of  Reporting  Entity: 

C     Prime 


O     Subawardee 

Tier  ,  if  known-. 


Congressional  District,  if  known: 


6.     Federal  Oepartmenl  Agency: 


3.     Report  Type: 

□  a.  initial  filing 
b.  material  change 
For  Material  Change  Only: 

yeaf  quarter 


date  of  last  report 


S.     If  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known 


7.     Federal  Program  Name  Description: 


C^DA  Number,  if  apphcaole 


8.     Federal  Action  Number,  if  known: 


9.     Award  Amount,  //  known: 
$ 


,  10.   a.  Name  and  Address  of  Lobbying  Entity 

I  III  indtvidial.  list  name,  tirst  name.  Mil: 


b.  Individuals  Performing  Services  tmcluding  address  if 
ditlerent  from  No.  10a) 
(last  name,  first  name.  Mil: 


11.  Amount  of  Payment  (check  all  that  apply): 

$  D  actual        □  planned 


Untch  Contmuaoen  Shtrlisl  Sf-LLL-A  it  ntcesitty< 


12.  Form  of  Payment  (check  all  that  apply): 
D    a.  cash 

n     b.  in-kind;  specify:   nature 

value 


13.  Type  of  Payment  (check  all  0\at  apply): 


O  a.  retainer 

G  b.  one-time  fee 

n  c.  commission 

n  d.  contingent  fee 

O  e.  deferred 

O  f.   other  specify: 


14.  Brief  Descfiplion  of  Services  PeHormed  or  to  be  PeHormed  and  Date<s>  of  Service,  including  oftficeHs).  employeets), 
or  Member<sl  contacted  for  Payment  Indicated  m  Mom  II: 


UtuOi  Contrntamm  Sl-rtfi)  Sf^U-A  rf  ixcwufv' 


15.  Contmuation  Sheetfs)  SF4J1-A  attached:         D  Yes 

Q  No 

SiRiuttire: 

^  ftn  upm  atadi  ntena  «■  ptarad  br  <•«•  iwf  tbo««  ■«■•■  M» 

PrimtHm,^^ 

nur 

IK.aaa  and  not  mo*  tfiM  IMOaoo  tar  Mcii  Bich  Mm 

Dale: 

Federal  Uc  Only: 

$Uiitf«4  rana  .  Ul 

(FR  Doc.  95-2381  Filed  1-31-95:  8:45  am] 
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Centers  for  Disease  Control  and 
Prevention 

Injury  Research  Grant  Review 
Comminee:  Conference  Call  Meeting 

III  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  conference  tall 
committee  meeting. 

Name:  Injury  Research  Grant  Review 
Committee  (IRGRC). 

Time  and  Date:  3  p.m.-5  p.m..  Februar\  17. 

iqas. 

Place:  .\ational  Onter  for  Injury 
Prevention  and  Cx)nlrol  (NCIPC).  CIX:,  Koger 
Center.  Davidson  Building,  2nd  Floor, 
Conferen(  e  Rooms  2060A  and  2060B,  2858 
VVoodi  o(  k  Boulevard,  Chainblee.  G«org^ 
30,341.  (Exit  Chamblee-Tutker  Road  off  I-aS.) 

Status:  Open  3  p.m.-3:15  p.m.,  February 
17,  1995.  Closed:  3:15  p.m.-5  p.m.,  February 
17,  1995. 

Purpose:  This  committee  is  charf^  with 
advising  the  Secretary  of  Health  and  Human 
Services,  the  .Assistant  Secretary  for  Health, 
and  the  Director  of  CDC,  regarding  the 
s<  ientifir  merit  and  technical  feasibility  of 
grant  appii<:ations  relating  to  the  mipport  of 
injury  control  research  and  demonstration 
projects  and  injury  prevention  rvsearch 
•  enters. 

Matters  To  Be  Discussed:  Agenda  items  for 
the  meeting  will  include  announcements, 
discussion  of  review  procedures,  future 
meeting  dates,  and  review  of  grant 
applications. 

Beginning  at  3:15  p.m.,  through  5  p.m.. 
February  17.  the  committee  will  meet  to 
conduct  a  review  of  grant  applications.  This 
portion  of  the  meeting  will  be  <.losed  to  the 
public  in  accordance  with  provisions  set 
forth  in  section  552b(c)  (4)  and  (6),  title  5 
U.S.C,  and  the  Determination  of  the  Acting 
Associate  Director  for  Policy  Coordination. 
CDC.  pursuant  to  Pub  L.  92-463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Richard  VV.  Sattin,  M.D.,  Executive  Secretary. 
IRGRC,  NCIPC,  CDC,  4770  Buford  Highv^ay,' 
NE.,  .Mailstop  K58.  Atlanta.  Georgia  30341- 
3724.  telephone  404/488-4.'i8n 

Dated:  January  26.  1995. 
William  H.  Gimson, 
Acting  As.-^ociate  Diffctorfor  Poli(  v 
Coordmutiun  Centers  for  Disease  Control  and 
Pn^vention  ICDC). 

IFR  Doc.  95-2401  Filed  1-31-95:  »  45  3m) 
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Health  Resources  and  Services 
Administration 

Final  Special  Consideration  for  Grants 
for  Residency  Training  and  Advanced 
Education  in  the  General  Practice  of 
Dentistry  for  Fiscal  Year  1995 

The  Health  Resources  and  Services 
Administration  (HR.SA)  announces  the 


final  special  consideration  for  fisiral  year 
(FY)  1995  Grants  for  Residency  Training 
and  Advanced  Education  in  the  General 
Practice  of  Dentistry  funded  under  the 
authority  of  section  749,  title  VII  of  the 
Public  Health  Ser\'ice  Act  (the  Act),  as 
amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Pub.  L.  102-408.  dated  October 
13,  1992. 

Purpose 

.Section  749  of  the  PHS  Act  authorizes 
the  Secretary  to  make  grants  to  any 
public  or  nonprofit  private  school  of 
dentistry  or  accredited  postgraduate 
dental  training  institution  (e.g.. 
hospitals  and  medical  centers)  to  plan, 
develop,  and  operate  an  approved 
residency  or  an  approved  advanced 
educational  program  in  the  general 
practice  of  dentistry;  to  provide 
financial  assistance  to  participants  in 
such  a  program  who  are  in  need  of 
financial  assistance  and  who  plan  to 
specialize  in  the  praclice  of  general 
dentistry;  and  to  fund  iruiovative. 
nontraditional  models  for  the  provision 
«)f  postdoctoral  General  Dentistry 
training. 

A  special  consideration  for  this 
program  was  proposed  for  public 
comment  in  the  Federal  Register  on 
November  1.  1994  at  59  PR  54614.  No 
comments  were  received  during  the  30- 
day  comment  period.  Therefore,  the 
proposed  special  consideration  will  be 
retained  as  follows: 

Final  Special  Consideration 

.Special  consideration  will  be  given  to 
approved  applications  based  on  the 
extent  to  which  they  address  innovative 
means  of  providing  advanced  general 
dentistrj'  education  that  can  help  meet 
the  current  and  future  demand  of  such 
training.  This  might  include  new 
sponsor/co-sponsor  arrangements: 
different  organizational  and 
administrative  structures;  expanded 
private/public  sector  affiliations  and 
setting  linkages;  and  creative 
applications  for  current  ins'.ructional 
telecommunications  and  computer 
technologies. 

If  additional  progranimatic 
information  is  needed,  please  coulatl: 

Dr.  Ro.seman,  E.  Duffy-,  Division  of 
Associated,  Dental,  and  Public  Health 
Professions.  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  5600  Fishers  Lane.  Room 
8C-09,  Rockville.  Maryland  20»57, 
Telephone:  (301)  443-6837. 

Grants  for  Residency  Training  and 
Advanced  Education  in  the  General  Practice 
of  Dentistry  is  listed  at  93.897  in  the  Catalog 
nf  Federal  Domestic  A.tsistanri'.  .Applications 
submitted  in  response  to  this  ar.noi;;irc'njfint 


are  not  subje*  t  to  the  provisions  of  Exe«  utivi' 
Order  12372.  Intergovernmental  Review  of 
Federal  Programs  (as  implemented  through 
45  CFR  part  100).  This  program  is  not  subject 
lo  the  Public  Health  .System  Reporting 
Requirements. 

Dated:  January  26,  1995. 
Ciro  V.  Sumaya, 
Administrator. 
IFR  Do( .  95-2430  Filed  1-31-95;  8:45  ami 
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Federal  Financial  Assistance  for 
Telemediclne  Demonstration  Project  in 
Rural  Western  Nebraska 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA),  Public  Health 
Service  (PHS).  Health  and  Human 
•Services  (HHS). 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Office  of  Rural  Health 
Pobcy,  HRSA,  announces  the 
availability  of  fluids  in  FY  1995  for  a 
grant  to  support  a  telemedicine 
demonstration  project  in  rural  western 
Nebraska.  The  purpose  of  the  grant  is  fo 
(1)  develop  a  base  of  information  that 
will  contribute  to  a  systematic 
evaluation  of  telemedicine  systems 
serving  rural  areas;  and  (2)  facilitate 
development  of  a  rural  health  care 
network  through  the  use  of 
telemedicine. 

Authority 

The  award  will  be  made  from  funds 
appropriated  under  Public  Law  103-333 
(HHS  Appropriation  Act  for  FY  1995). 
The  Senate  Committee  on 
Appropriations  Report  103-318 
included  a  set-aside  to  support  a 
multipurpose  telecommunication 
system  in  rural  western  Nebraska.  In 
introducing  the  set-aside  for  this  projtn.t 
the  Senate  Report  .slated: 
"Communication  systems  that  link 
physicians  offices  to  hospitals  are 
necessary  for  establishing  functioning 
networks  in  rural  areas."  The 
Department  agrees  that  the  objectives  of 
this  set-aside  are  consistent  with  the 
general  provisions  of  the  Office  of  Rural 
Health  Policy's  telemedicine  grant 
programs,  which  are  authorized  under 
Section  301  of  the  Public  Health  Sen  ire 
Act. 

Justification  for  Other  Than  Full  and 
Open  Competition 

In  the  Senate  Committee  on 
Appropriations  Report  103-318,  the 
.Senate  directed  this  demonstration  to  b<' 
awarded  only  fo  applicants  in  rural 
western  Nebraska.  The  Senate  Report 
does  not  specify  the  areas  to  be  inclu(?tvi 
in  the  definition  of  "rural  we.stern 


Nebraska."  In  the  ab.sencr  of  such  a 
definition,  tho  Department  considers  all 
applicants  in  <:ounties  that  are 
geographically  located  in  the  western 
third  of  the  state  to  be  eligible  for  this 
competition,   j 

National  HeaUh  Objectives  for  the  Year 
2000 

The  PHS  is  i:ommitted  to  achieving 
the  health  prohiotion  and  disease 
prevention  objectives  of  Healthy  People 
2000.  a  PHS-led  national  activity  for 
setting  priority  areas.  This  grant  is 
related  to  the  priority  areas  for  health 
promotion.  he$lth  protection,  and 
preventive  services.  Potential  applicants 
may  obtain  a  copy  of  Healthv  People 
2000  (Full  Report:  Stock  No," 01 7-001 - 
00474-C)  or  Healthy  People  2000 
(Summary  Report:  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing 
Office.  Washington.  DC  20402-932,") 
(Telephone  (202)  783-.12:i8). 

Funds  Available 

Depending  oh  the  availability  of 
funds,  which  are  subject  to  reductions 
in  the  appropriated  amounts,  an 
estimated  total  award  of  up  to  $500,000 
will  be  made  to  support  a  single  grant 
[)roject  for  a  one  year  period.  The  budget 
period  for  the  project  will  begin 
September  1.1 

Funding  Limiti 

The  award  isi limited  to  a  maximum 
total  amount  of  $500,000  (direct  and 
indirect  costs),  depending  on  the 
availability  of  funds,  which  are  subject 
to  reductions  ir^  the  appropriated 
amounts. 

Equipment  costs  up  to  40  percent  of 
the  total  grant  award  are  allowable. 
However,  the  costs  of  purchasing  and 
installing  transmission  equipment,  such 
as  laying  cable  or  telephone  lines, 
microwave  towers,  digital  switching 
equipment,  amplifiers,  etc..  are  not 
allowable.  Transmission  costs  are 
.illovvable.  Indimct  costs  are  allowable 
up  to  20  percent  of  the  total  grant 
award. 

Grant  funds  may  not  be  used  for 
constniction,  except  for  minor 
renovations  relaled  to  the  installation  of 
equipment.  Grant  funds  may  not  be 
used  to  acquire  or  build  real  property. 

Cost  Participation 

Cost  participation  ser\'es  as  an 
indicator  of  community  and 
institutional  support  for  the  project  and 
of  the  likelihood  that  the  project  will 
continue  after  Federal  grant  support  has 
ended.  The  successful  applicant  will  be 
required  to  share  in  the  costs  of  the 
project  by  providing  equipment. 


le  projei 


personnel,  building  space;,  indirect 
costs,  other  in-kind  contributions,  or 
cash. 

DATES:  Applications  for  the  grant  must 
be  received  bv  the  cIo.se  of  business  on 
May  2.  1995. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 
(1)  received  on  or  before  the  deadline 
date;  or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  Applicants  must 
obtain  a  legible  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  in  lieu  of  a  postmark.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 
Late  applications  will  [m  returned  to  the 
sender. 

ADDRESSES  AND  FURTHER  INFORMATION: 
Requests  for  grant  application  kits  and 
for  technical  or  programmatic 
information  on  this  announcement 
should  be  directed  to  Carole  Mintzer. 
Office  of  Rural  Health  Policv,  5600 
Fishers  Lane,  Room  9-05,  Rockville,  MD 
20857. 301-443-0835. 
cmintzerfehrsa.ssw.dhhs.gov.  Requests 
for  information  regarding  business  or 
fiscal  issues  and  completed  applications 
should  be  directed  to  Opal  McCarthy. 
Grants  Management  Office,  Bureau  of 
Primary  Health  Care,  West  Tower,  11th 
Floor.  4350  East  West  Highway. 
Rockville.  MD  20857,  301-594-4260 
The  standard  application  form  and 
general  instructions  for  completing 
applications  (Form  PHS-5161-1,  OMB 
0937-0189)  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB). 

SUPPLEMENTARY  INFORMATION: 
Program  Objectives 

The  purpose  of  the  grant  is  to 
demonstrate  and  collect  information  on 
the  feasibilitv,  costs,  appropriateness, 
and  acceptability  (to  practitioners  and 
patients)  of  telemedicine  for  improving 
access  to  health  services  for  rural 
rtvsidents  and  reducing  the  isolation  of 
rural  practitioners.  The  grant  will  be 
awarded  for  implementing  and 
operating  a  telemedicine  system  that 
links  a  muhi-specialty  entity  with  rural 
health  care  facilities  for  the  purposes  of 
delivering  health  care  services  to  the 
rural  sites  and  exchanging  information 
between  the  sites. 

A  central  goal  of  the  grant  is  to 
demonstrate  how  telemedicine  can  be 
used  as  an  effective  tool  in  the 
development  of  integrated  systems  of 
health  care.  Integrated  systems  of  care 
provide  comprehensive,  coordinated 
health  care  services  to  the  rural 
residents  served  by  die  system  through 
referrals,  consultations,  and  support 


systems  that  ensure  patient  access  to  a 
comprehensive  set  of  ser\ices  and 
reduce  practitioner  isolation.  In 
particular,  the  grant  is  to  promote 
systems  of  health  care  in  rural  areas  that 
link  rural  primary  care  practitioners 
with  specialty  and  referral  services. 

For  the  purposes  of  this  grant, 
telemedicine  is  defined  as  the  use  of 
telecommunications  for  medical 
diagnosis  and  patient  care.  A  clinical 
consultation  is  defined  as  a  person-to- 
person  interaction  relating  to  the 
clinical  condition  or  treatment  of  the 
patient.  The  consultation  could  be 
between  two  practitioners,  with  or 
without  the  patient  present,  or  between 
a  specialty  practitioner  and  a  patient. 
The  consultation  may  be  interactive  or 
asynchronous  (e.g.  store  and  forward 
technology). 

In  order  to  compete  for  this  grant, 
applicants  must  participate  in  a 
telemedicine  network  that  includes  at 
least  three  sites:  a  multispecialty  entity 
(tertiary  care  hospital,  multi-specialty 
clinic,  or  a  collection  of  facilities  that, 
combined,  could  provide  24-hour  a  day 
specialty  consultations),  a  small  rural 
hospital  (fewer  than  100  staffed  beds),  a 
rural  primary  care  clinic  or  practitioner 
office.  Networks  that  include  a  long-  ~ 
term  care  facility  are  especially 
encouraged.  The  network  may  include 
additional  rural  sites,  such  as  mental 
health  clinics,  school-based  clinics, 
emergency  service  providers,  home 
health  providers,  community  and 
migrant  health  centers,  rural  health 
clinics.  Federally  qualified  health 
centers,  health  professions  schools,  etc. 
The  telemedicine  network  must  be  used 
to  provide  clinical  consultations 
between  the  multispecialty  entity  (hub) 
and  the  riu-al  sites  (spokes).  Projects  tha* 
use  low  cost  technologies  are 
particularly  encouraged. 

For  purposes  of  this  grant,  a 
telemedicine  network  is  characterized 
by  a  full  partnership  among  all  the 
members  that  includes  the  following 
elements:  (1)  Resource  participation:  (2) 
a  specific  role  for  each  member;  (3)  a 
contractual  relationship  or  formal 
written  agreement;  (4)  a  long-term 
commitment  to  the  project  by  each 
member:  (5)  documentation  of  the 
network's  activities;  and  (6)  active 
participation  by  each  member  .so  that 
the  network  is  not  solely  dependent  on 
any  particular  member  organization. 

Applicants  must  monitor  their  own 
performance  and  be  willing  and  able  to 
participate  in  an  evaluation  of 
telemedicine  ser\ices.  This  may 
include,  but  is  not  limited  to.  collecting 
data,  completing  surveys,  and 
participating  in  on-site  observations  by 
independent  evaluators. 


6140 


Federal  Register  /  Vol.  60.  No.  21  /  Wednesday.  February  1.  1995  /  Notices 


The  project,  at  a  minimum,  must  be 
able  to  provide  teieconsultations  in  the 
following  specialty  services: 

Teleradiology.  cardiology. 
dRrmatology,  mental  health  and/or 
substance  abuse,  obstetrics  and 
gynecology,  orthopedics,  subspecialties 
of  pediatrics,  and  stabibzation  of  trauma 
patients.  Applicants  may  propose  to 
provide  teieconsultations  for  additional 
services,  such  as  physical  therapy, 
speech  therapy,  diabetic  counseling, 
dentistry,  or  otolaryngology. 

This  grant  is  intended  to  support 
telemedicine  for  medical  diagnosis  and 
treatment  of  patients,  including  patient 
tmnseling.  It  is  not  for  didactic 
distance  learning  programs,  such  as 
lectures  or  other  programs  designed 
solely  for  the  purposes  of  instructing 
health  care  personnel  or  patients. 

Applicants  must  develop  projects  that 
address  specific.  w.ell-documented 
needs  of  the  rural  communities.  In 
doing  so,  applicants  are  advised  to 
consider  both  the  health  care  needs  of 
the  rural  communities  served  by  the 
project,  and  the  extent  to  which  the 
project  can  build  upon  existing 
telecommunications  capacity  in  the 
communities  to  facilitate  efficient  use  of 
that  capacity  by  multiple  users.  Needs 
can  be  established  through  a  forma) 
needs  assessment  or  by  population 
specific  demographic  data. 

All  the  grant  funding  must  be  used  for 
services  provided  to  or  in  rural 
communities.  A  majority  of  grant  dollars 
must  actually  be  spent  for  equipment 
•  placed  in  rural  communities  and  for 
costs  incurred  in  rural  communities, 
including  salaries,  maintenance  of 
equipment,  and  transmission  costs. 

Eligible  Applicants 

The  demonstration  grant  award  will 
be  made  only  to  an  entity  located  in  the 
western  third  of  the  State  of  Nebraska. 
The  entity  can  be  either  (1)  a  health  care 
provider  that  is  a  member  of  a 
telemedicine  network  ser\'ing  riiral 
western  Nebraska,  or  (2)  a  consortium  of 
providers  that  are  members  of  a 
telemedicine  network  serving  rural 
western  Nebraska.  The  applicant  must 
be  a  legal  entity  capable  of  receiving 
Federal  grant  funds.  The  grant  recipient 
can  be  a  public  (non-Federal)  or  private 
nonprofit  or  for-profit  entity,  located  in 
either  a  rma)  or  urban  area.  Rural  spoke 
sites  may  be  public  or  private  entities, 
either  nonprofit  or  for-profit.  All  spoke 
facilities  sup|>orted  by  this  grant  must 
be  located  in  the  western  third  of 
Nebraska,  all  of  which  is  defined  by 
OMB  as  i  non-metropolitan  statistic  al 
urea. 
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Review  Consideration 

Grant  applications  will  be  evaluated 
on  the  basis  of  the  following  criteria: 

\\)  Extent  to  which  the  project  facilitates 
development  of  an  integrated  system  of  care 
for  the  rural  areas  served  by  the  project  by 
providing  referral  linkages,  facilitating 
consultations  among  health  care 
professionals,  and  reducing  the  isolation  of 
health  care  practitioners,  as  evidenced  by  the 
strength  of  the  contractual  arrangements 
among  the  members  of  the  telemedicine 
network. 

(2)  Demonstrated  ability  to  monitor  the 
performance  of  the  project,  collect  data,  and 
participate  in  an  evaluation  of  telemedicine. 

(3)  Demonstrated  capability.  experieni«, 
and  knowledge  by  the  applicant  and  other 
network  members  to  carry  out  the  project. 

(4)  Reasonableness  of  tJie  budget  proposed 
for  the  project. 

(5)  Level  of  local  commitment  and 
involvement  with  the  project,  as  evidenced 
by  the  extent  of  cost  participation  by  the 
applicant  and/or  other  organizations,  letters 
of  support,  and  the  feasibility  of  plans  to 
sustain  the  project  after  Federal  grant  support 
has  ended. 

(6)  Extent  to  which  the  applicant  has 
justified  and  documented  the  need(s)  for  the 
project,  developed  measurable  goals  and 
objectives  for  meeting  the  need(s).  and 
designed  a  project  that  could  be  replicated  in 
rural  areas  with  similar  needs  iuid 
characteristics. 

Other  Information 

Applicants  are  advised  that  the 
narrative  description  of  their  program 
and  the  budget  justification  may  not 
exceed  30  pages  in  length.  All 
applications  must  be  typewritten  and 
clearly  legible,  using  print  no  smaller 
than  12  characters  per  inch  and  having 
margins  no  less  than  one  inch  on  all 
sides.  Any  applications  that  are  judged 
nonresponsive  because  they  are 
inadequately  developed,  in  an  improper 
format,  exceed  the  specified  page 
length,  or  otherwise  are  unsuitable  for 
peer  review  and  funding  consideration, 
will  be  returned  without  further 
consideration.  All  responsive 
applications  will  undergo  objective  peer 
review. 

Public  Health  System  Impact  Statement 

This  grant  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Reporting  requirements  have  been 
approved  by  the  OMB — 0937-O19.'>. 
Under  these  requirements,  the 
community-based  nongovcmntenta) 
applicant  must  prepare  and  submit  a 
Public  Health  Svstem  Impact  Statement 
(PHSIS).  The  PHSIS  is  intended  lo 
provide  information  to  State  and  local 
health  officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 


Community-based  nongoverrunental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  Statt-  and  Local  health 
agencies  in  the  area|s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 

a.  A  copy  of  the  face  page  of  the 
application  (SF  424) 

b.  A  summary  of  the  project  PHSIS, 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to  be 
served. 

(2)  A  summar>'  of  the  services  to  he  provided. 

(3)  A  description  of  the  coordination  planned 
with  the  appropriate  State  of  local  health 
agencies. 

Executive  Order  1 2372 

This  grant  program  is  subject  to  the 
provisions  of  Ejiecutive  Order  12372 
concerning  intergovernmental  review  of 
Federal  programs  by  appropriate  health 
planning  agencies  as  implemented  by  4.5 
CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  frotn 
within  their  States  for  assistance  under 
certain  Federal  programs.  Applicants 
(other  than  Federally-recognized  bidian 
tribal  governments)  should  contact  their 
State  Single  Point  of  Contact  (SPOCs),  a 
list  of  which  will  be  included  in  the 
application  kit,  as  early  as  possible  to 
alert  them  to  the  prospective 
applications  and  rec-eive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  then  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  affected  State.  All 
SPOC  recommendations  should  be 
submitted  to  Opal  McCarthy,  Office  of 
Grants  Management.  Bureau  of  Primary 
Health  Care.  West  Tower,  11th  Floor.  ' 
4350  East  West  Highway,  Rockville. 
Mar>land  20857,  (301)  594-^260.  The 
due  date  for  State  process 
recommendations  is  60  days  after  the 
application  deadline  for  new  and 
competing  awards.  The  granting  agencv 
does  not  guarantee  to  "accommodate  or 
explain"  for  State  process 
recommendations  it  receives  after  that 
date.  (See  Part  148,  Intergovemmentid 
Review  of  PHS  Programs  under 
Executive  Order  12372  and  45  CFR  part 
100  for  a  description  of  the  review 
process  and  requirements. 

This  is  intended  to  lie  a  one-time  program 
Therefore,  a  Catalog  of  Federal  Domestic 
Assistance  number  has  not  been  requested. 

Dated:  January  26,  1995. 
Ciro  V.  Sumaya, 
AdmmistratoT. 
jFR  Doc.  95-24.12  Filed  1-.11-95;  8:45  ami 
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National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Meetings 

Pursuant  to  S(;r;tic)n  10(d)  of  the 
Federal  Advisor\|Comniittee  Act,  as 
amended  (5  IJ.S.C.  Appendix  2),  notice 
is  hcn-bv  eiven  ojf  the  National  Institute 
on  Drug  Abuse  (IVilDA)  advisurv 
(ommitfee  meetilij^.s. 

These  meetingt;  will  hv  open  to  the 
l)ublic  as  indicat  !d  below  with 
attendance  liniit«|d  to  space  available. 
Individuals  who  plan  to  attend  and 
need  .special  assi  itance,  such  as  sign 
language  interprttjatioii  or  other 
reasonable  accon  modations,  should 
notify  the  contaci  person  in  advance  of 
the  meeting. 

M.S.  Camilla  L.  (liollaiui,  NIDA 
Committee  Management  Officer, 
National  lnstitut(|3  of  Health,  Parklawn 
Biiikling,  Room  TjO-42.  5600  Fishers 
Lane,  Rockville,  ilD  20857,  (301)  443- 
2755,  will  provide  summaries  of  the 
meetings  and  rosters  of  committee 
members  upon  reiquest.  Substantive 
propram  informatiion  may  be  obtained 
from  the  contactslisted  below. 
Committee  Name}  National  Advisory 

Council  on  Drug  Abuse 
Meeting  Date:  Fel^ruary  7-8,  1995 
Place:  | 

February  7,  Nat|ional  Institutes  of 
Health,  Buildling  31,  Conference 
Room  10,  901)0  Rockville  Pike. 
Betliesda,  MD  20892 
February  8,  Parklawn  Building. 
Conference,  Room  G,  5600  Fishers 
Lane,  Rockville,  MD  20857 
Open:  February  7^  1995,  9  a.m.-5  p.m. 
Agenda:  Administrative,  legislative,  and 

program  development  reports 
Closed:  February  $,  1995,  9  a.m.  to 

adjournment 
Agenda:  Review  atid  evaluation  of  grant 

applications 
Contact:  Eleanor  G.  Friedenberg, 
Executive  Secretary,  Parklawn 
Building,  Room  10-42,  5600  Fishers 
Lane,  Rockville.  MD  20857, 
Telephone  (301) 443-2755 
Committee  Name:  Drug  Abuse 
Biomedical  Research  Review 
Committee 
Meeting  Date:  February  13,  1995 
Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  Bethesda,  MD 
20814 
Open:  February  13,  8:30  a.m.  to  9:30 

a.m. 
Agenda:  Presentation  by  the  Director, 

NIDA 
Contact:  Gamil  Dcbbas.  Ph.D.,  Scientific 
Review  Administrator,  Parklawn 
Building,  Room  10-42,  5600  Fishers 
Lane,  Rockville.  MD  20857. 
Telephone  (301) 443-2620 


Committee  Name:  Biochemistry 
Research  Subcommittee,  Drug  Abuse 
Biomedical  Research  Review 
Committee 
Meeting  Date:  February  13-15,  1995 
Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda.  MD 
20814 
Closed:  12  Noon 
Agenda:  Review  and  evaluation  of  grant 

applications 
Contact:  Rita  Liu.  Ph.D..  Scientific 
Review  Administrator.  Parklawn 
Building.  Room  10-42.  5600  Fishers 
Lane.  Rockville.  MD  20857, 
Telephone  (301) 443-2620 
Committee  Name:  Pharmacology  I 
Research  Subcommittee.  Drug  Abuse 
Biomedical  Research  Review 
Committee 
Meeting  Date;  February  13-15.  1995 
Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD 
20814 
Closed:  9:30  a.m. 
Agenda:  Review  and  evaluation  of  grant 

applications 
Contact:  Syed  Husain,  Ph.D.,  Scientific 
Review  Administrator,  Parklawn 
Building,  Room  10-42,  5600  Fishers 
Lane,  Rockville,  MD  20857, 
Telephone  (301) 443-2620 
Committee  name:  Pharmacology  II 
Research  Subcommittee,  Drug  Abuse 
Biomedical  Research  Review 
Committee 
Meeting  Date:  February  13-15,  1995 
Place:  Hyatt  Regency  Bethesda,  One 
Betliesda  Metro  Center,  Bethesda,  MD 
20814 
Closed:  9:30  a.m. 
Agenda:  Review  and  evaluation  of  grant 

applications 
Contact:  Gamii  Debbas,  Ph.D.,  Scientific 
Review  Adiiiinistrator,  Parklawn 
Building.  Kt.om  10-42,  5600  Fishers 
Lane,  Rockviile,  MD  20857,        __ 
Telephone  (301)  443-2620. 
Committee  name:  Drug  Abuse 
Epidemiology  and  Prevention 
Research  Review  Committee 
Meeting  Date:  February  14-15. 1995 
Place:  Ramada  Inn.  Rockville.  1775 

Rockville  Pike.  Rockville.  MD  20852 
Open:  February  14.  8:30  a.m.  to  9:30 

a.m. 
Agenda:  Presentation  by  the  Director. 

NIDA 
Closed:  9:30  a.m. 
Agenda:  Review  and  evaluation  of  grant 

applications 
Contact:  Raquel  Crider.  Ph.D..  Scientific 
Review  Administrator.  Parklawn 
Building.  Room  10-22.  5600  Fishers 
Lane.  Rockville,  MD  20857. 
Telephone  (301)  443-9042. 
These  meetings  will  be  closed  in 
accordance  with  provisions  set  forth  in 


sees.  552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C.  Applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material  and  jjersonal 
information  concerning  individuals 
associated  with  the  applications, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  the  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277.  Drug  .\buse 
Research  Scientist  Development  and 
Research  Scientist  Awards;  93.278,  Drug 
Abuse  National  Research  Service  Awards  for 
Research  Training;  93.279.  Drug  Abuse 
Research  Programs) 

Dated:' January  25,  1995. 
Susan  K.  Feldman, 
Committer  Management  Officer.  NIH. 
IFR  Doc.  9,^-2374  Filed  1-31-95;  8:45  ami 
BILLING  CODE  4140-01-M 


Social  Security  Administration 
Commission  on  Childhood  Disability 

AGENCY:  Social  Security  Administration. 
HHS. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  This  notice  announces  the 
initial  organizational  meeting  of  Uie 
Commission  on  Childhood  Disabihty 
(the  Commission). 

DATES:  Friday,  February  3, 1995.  1  p.m. 
to  4  p.m. 

ADDRESSES:  Sheraton  City  Center.  1143 
New  Hampshire  Ave.  NW..  Washington, 
DC.  Potomac  Room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Fultz.  Commission  Staff  Director, 
(202) 690-7409. 

SUPPLEMENTARY  INFORMATION: 
I.  Purpose 

Title  II.  Section  202  of  the  Social 
Security  Independence  and  Program 
Improvements  Act  of  1994  (PL.  103- 
296)  requires  the  Secretary  of  Health 
and  Human  Services  to  appoint  a 
Commission  on  the  Evaluation  of 
Disability  in  Children  for  the  purpose  of 
evaluating  the  effects  of  the  current 
definition  of  disability  under  title  XVI  of 
the  Social  Security  Act  (42  U.S.  Code 
1381  et  seq)  as  such  definition  applies 
to  eligibility  of  children  to  receive  SSI  • 

benefits,  the  appropriateness  of  such 
definition,  and  advantages  and 
disadvantages  of  any  alternative 
definitions.  The  study  will  also  consider 
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the  feasibility  and  appropriateness  of 
alternative  service  delivery  provisions 
to  assure  that  children  with  various 
disabilities  residing  in  different  types  of 
environments  obtain  the  assistance  they 
need. 

In  addition.  P.L.  103-296  requires  the 
Commission  to  address  the  following: 

•  Whether  the  need  by  families  for 
assistance  in  meeting  high  costs  of 
medical  care  for  children  with  serious 
physical  or  mental  impairments, 
whether  or  not  they  are  eligible  for 
disability  benefits  under  title  XVI  of  the 
Social  Security  Act,  might  approprialelv 
be  met  through  expansion  of  Federal 
health  assistance  programs; 

•  The  feasibility  of  providing  benefits 
to  children  through  noncash  means, 
including  but  not  limited  to  vouchers, 
debit  cards,  and  electronic  benefit 
transfer  systems; 

•  The  extent  to  which  the  Social 
Security  Administration  can  involve 
private  organizations  in  an  effort  to 
increase  the  provision  of  social  services 
education,  and  vocational  instruction 
with  the  aim  of  promoting 
independence  and  the  ability  to  engage 
in  substantial  gainful  activity; 

•  Alternative  ways  of  providing 
retroactive  supplemental  securitv 
income  benefits  to  disabled  children, 
including  the  desirability  and  feasibility 
of  conserving  some  portion  of  such 
benefits  to  promote  the  long-term  wi;!l- 
being  of  such  children; 

•  The  desirability  and  methods  of 
increasing  the  extent  to  which  benefits 
are  used  in  the  effort  to  assist  disabled 
children  in  achieving  independence  and 
engaging  in  substantial  gainful  activitv; 
and 

•  The  effects  of  the  supplemental 
security  income  program  on  disabled 
children  and  their  families. 

The  Secretary  has  asked  that  the 
Commission  conduct  its  analysis 
mindful  of  the  broader  context  of 
programs  affecting  children  w  ith 
disabilities  and  their  families. 

The  Commission  will  be  chaired  bv 
the  former  Representative  Jim  Slatterv. 
The  Commission  is  composed  of  14 
members  in  addition  to  the  chairman: 

Polly  Arango,  Adrianne  Asch,  Ph.D.. 
Dolores  Berkovsky.  Anne  Ford,  Wade  F. 
Horn.  Ph.D..  Jennifer  Howse,  Ph.D.. 
Sharman  Davis  Jamison,  Dan  John.son, 
Paul  Marchand,  James  M.  Perrin,  M.D., 
M.  Carmen  S.  Ramirez.  Carol  Rank,  Rud 
Tumbull  III,  and  Barbara  Wolfe.  Ph  D. 

II.  Agenda 

The  Commission  will  hear 
presentations  by  the  Social  Security 
Administration,  the  General  Accounting 
Office,  and  the  Office  of  the  HHS 
Inspector  deneral  describing  tne  results 


of  their  recent  analyses  of  the  SSI 
program  for  children  with  disabilities. 
The  Commission  will  also  consider  an 
agenda  for  future  action.  Agenda  items 
are  subject  to  change  as  priorities 
dictate. 

,    The  meeting  is  open  to  the  public  to 
the  extent  that  space  is  available.  Public 
officials,  representatives  of  professional 
and  advocacy  organizations,  concerned 
citizens,  and  Social  Security  and  SSI 
recipients  may  submit  written 
comments  on  the  issues  considered  by 
the  Commission.  The  Commission  will 
not  take  public  testimony  at  this 
meeting  but  will  provide  ample 
opportunity  for  interested  individuals 
and  organizations  to  address  it  orally  at 
future  meetings.  Interpreter  services  for 
persons  with  hearing  impaimients  will 
be  provided. 

A  transcript  of  the  meuling  will  be 
available  at  an  at-cost  basis.  Transcripts 
may  be  ordered  from  the  information 
contact  shown  above.  The  transcript  and 
all  written  submissions  will  become 
part  of  the  record  of  these  meetings. 

Uateii:  January  30.  1995. 

Kun  Sribnik, 

Social  Set  urity  Adinini.stmlion  Rfgtdntions 
Officer. 

IFR  Doc,  95-2556  Filed  l-.31-9."i;  rt;45  .i!i;j 

BILLING  CODE  4igO-29-P 


Privacy  Act  of  1974,  as  amended; 
Computer  Matching  Program  (SSA/ 
Railroad  Retirement  Board) 

agency:  Social  Si;curilv  .Xdminisfratinn, 
HHS. 

ACTION:  Notice  of  Computer  Matching 
Program. 


SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act.  as 
amended,  this  notice  announces  a 
computer  matching  program  that  S.S.A 
plans  to  conduct. 

DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Conunittee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Office  of 
Information  and  Regulatory  .Affairs, 
Office  of  Management  and  Budget.  The 
matching  program  will  be  effective  as 
indicated  below. 

ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  tclrfax 
to  (410)  966-5138.  or  writing  to  the 
Associate  Commissionf^r  for  Program 
and  Integrity  Reviews,  860  Altmeyer 
Building.  6401  Security  Boulevard. 
Bahimore,  MD  21235.  All  comments 
received  will  be  available  for  public 
inspection  at  this  address. 


FOR  FURTHER  INFORMATION  CONTACT:  Tho 
.Associate  Commissioner  for  Program 
and  Integrity  Reviews  as  .shown  abo\ c 

SUPPLEMENTARY  INFORMATION: 
A.  General 

The  Computer  Matching  and  Priv.u;v 
Protection  Act  of  1988  (Pub.  L.  100-503) 
amended  the  Privacy  Act  (5  U.S.C.  552a) 
by  adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508)  further  amended 
the  Privacy  Act  regarding  protections  for 
such  individuals.  The  Privacv  .Act,  as 
amended,  regulates  the  u.se  of  computer 
matching  by  Federal  agencies  when 
records  in  a  system  of  records  are 
matched  with  other  Federal,  State,  or 
local  govornnK'nl  records.  It  requires 
Federal  agencies  involved  in  computer 
matching  programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching 
programs; 

(2)  Obtain  the  Data  Integrity  Boards" 
approval  of  the  match  agreements. 

(3)  Furnish  dtMailed  reports  about 
matching  programs  to  Congress  and 
the  Office  of  Management  and  Budget 

(4)  Notify  applicants  and  IxMipficiiirics 
that  their  records  are  siibjtMt  to 
matching;  and 

(.5)  Verify  match  findings  before 
nuhu  ing,  suspending,  terminating,  or 
denying  an  individual's  benefits  or 
payn)(?nts. 

B.  SS.'\  Computer  Matches  Subject  to 
the  Privacy  Act 

W'h  hiivo  t.iken  M  lion  to  i-nsun;  ihiil  ii'l  ol 
S.S.A's  1  ompiiter  mati  hing  prngrnms  t  ompiv 
with  the  requirements  of  the  l'riv.)(.y  ,Ai  t.  .is 
ainf'ndeH. 

I)af«;d:  January  19.  1995. 
.Shirley  .S.  Chater, 

Cnminissinner  ofSnrinI  Siuiirilv 

Notice  of  Computer  Matching  Program, 
Railroad  Retirement  Board  (RRBjWith 
Social  Security  Administration  (SS.\) 

A.  Participating  agtfnrin-i. 

.S.SA  and  RRB. 

H.  Pitrposf}  of  tho  Matching  Program. 

To  identify  railroad  industry  workctrs 
with  li;ss  than  10  years  railroad  service 
or  with  10  or  more  years  of  railroad 
service  but  no  current  connec  tion  with 
the  railroad  industry  at  the  time  oi  thi- 
worker's  death,  or  their  survivors,  \\h.^ 
mav  be  entitled  to  benefits  pavabh?  I)\ 
.S.S.A. 
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C.  Authority  for  conducting  the 
matching  progriams. 

Section  18  of  the  Railroad  Retirement 
Act  (45  U.S.C.  231(q)). 

D.  Categories  of  records  and  individuals 
covered  by  the  matching  program. 

The  RRB  will  provide  SSA  with  the 
necessary  identification  and  earnings 
information  from  its  system  of  records 
entitled  Service  and  Compensation 
Record  (SCORF)!  and  from  the  Initial 
Claims  Replies  (ICREP)  files.  SSA  will 
then  match  the  RRB  data  with 
information  maintained  in  the  Master 
Beneficiar)'  Reqord.  HHS/SSA/OSR.  09- 
60-0090  and  the  Master  Earnings  File. 
HHS/SSA/OSRJ  09-60-0059  systems  of 
records. 

E.  Inclusive  dat  ?i>  of  the  match. 

The  matching  program  shall  become 
effective  40  days  after  a  copy  of  the 
agre»!ment,  as  ajjproved  by  the  Data 
Integrity  Boards  of  both  agencies,  is  sent 
to  Congress  andj  the  Office  of 
Management  anjd  Budget  (OMB)  (or  later 
if  OMB  objects  tO  some  or  all  of  the 
agreement),  or  30  days  after  publication 
of  this  notice  injfhc  Federal  Register. 
whichever  date|ib  later.  The  matching 
program  will  continue  for  18  months 
from  the  effective  date  and  may  be 
e.xtended  for  anjadditional  12  months 
thereafter,  if  certain  conditions  are  met. 

IFR  Dot .  95-2419iFilfd  1-31-95:  8:45aml 
BILLINQ  CODE  41S0-»M> 


Privacy  Act  of  1974,  As  Amended; 
Computer  Matching  Program  (SSA/ 
0PM) 

agency:  Social  Security  Administration, 
HH.S.  : 

ACTION:  Notice  of  Computer  Matching 
Program. 

SUMMARY:  In  acdordance  with  the 
provisions  of  the  Privacy  Act.  as 
amended,  this  notice  announces  a 
computer  matching  program  that  SSA 
plans  to  conduct. 

DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Clommittee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Office  of 
information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  The 
matching  program  will  be  effective  as 
indicated  below.  ' 

ADDRESSES:  Interested  parties  mav 
comment  on  this  notice  by  either  telefax 
to  (410)  966-5138.  or  writing  to  the 
Associate  Commissioner  for  Program 
^nd  Integrity  Reviews,  860  Altmeyer 


Building.  6401  Security  Boulevard. 
Baltimore.  MD  21235.  All  comments 
received  will  be  available  for  public 
inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Associate  Commissioner  for  Program 
and  Integrity  Reviews  as  shown  above. 

SUPPLEMENTARY  INFORMATION: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100-503) 
amended  the  Privacy  Act  (5  U.S.C.  552a) 
by  adding  certain  protections  for 
individuals  applxing  for  and  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508)  further  amended 
the  Privacy  Act  regarding  protections  for 
such  individuals.  The  Privacv  .Act,  as 
amended,  regulates  the  use  of  computer 
matching  by  Federal  agencies  when 
records  in  a  system  of  records  are 
matched  with  other  Federal,  State,  or 
local  government  records.  It  requires 
Federal  agencies  involved  in  computer 
matching  prog-i^ams  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching 
programs; 

(2)  Obtain  the  Data  Integrity  Boards" 
approval  of  the  match  agreements. 

(3)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
the  Office  of  Management  and  Budget; 

(4)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 
denying  an  individual  s  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  Act,  as  amended. 

Dated:  January  19, 199S. 
Shirley  S.  Chater, 

Commissioner  of  Social  Securitv 

Notice  of  Computer  Matching  Program. 
Social  Security  Administration  (SSA) 
with  the  Office  of  Personnel 
Management  (0PM) 

A.- Participating  agencies. 

SSA  and  OPM. 

B.  Purpose  of  the  matching  program. 

The  purpose  of  this  matching  program 
is  to  establish  the  conditions  under 
which  OPM  agrees  to  the  disclosure  of 
civil  service  and  payment  data  to  SS.A. 
SSA  will  use  the  match  results  to 
determine  certain  Social  Security 
benefit  redui.tio:is  required  bv  the 


Social  Security  Act  (the  Act)  for 
individuals  receiving  pension  or  other 
benefits,  including  civil  service  benefits, 
apart  from  OASDI  and  SSI  benefits 
provided  under  the  Act  in  programs 
administered  by  SSA. 

C.  Authority  for  conducting  the 
matching  program. 

Sections  202.  215(a)(7).  215(d)(3),  224 
and  1631(e)(1)(B)  of  the  Act. 

D.  Categories  of  records  and 
individuals  covered  bv  the  match. 

OPM  will  provide  SSA  with  a 
magnetic  tape  file  extracted  from  the 
annuity  and  survivor  masterfile.  The 
extracted  file  will  contain  information 
about  each  new  annuitant  and 
annuitants  whose  pension  amount  has 
changed.  Each  record  on  the  OPM  file 
will  be  matched  to  SSA's  Master 
Beneficiary  Record  (MBR),  or 
Supplemental  Security  Income  Record 
(SSR)  to  identifj'  individuals  potentially 
subject  to  benefit  reductions  under  the 
statutory  provisions  listed  above. 

E.  Inclusive  dates  of  the  match. 
The  matching  progran;  shall  become 

effective  40  days  aher  a  copv  of  the 
agreement,  as  approved  by  the  Data 
Integrity  Boards  (DIB)  of  both  agencies, 
is  sent  to  Congress  and  OMB  (or  later  if 
OMB  objects  to  some  or  all  of  the 
agreement),  or  30  days  after  publication 
of  this  notice  in  the  Federal  Register. 
whichever  is  later.  The  matching 
program  will  continue  for  18  months 
from  the  effective  date  and  mav  be 
extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 
OPM  will  provide  a  tape  on  a  monthly 
basis  to  SSA.  The  actual  match  will  take 
place  within  the  first  week  of  each 
month. 

11  R  Doc.  95-2418  Filed  1-31-95;  8:45aml 

BILLING  CODE  419a-29P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Policy  Development  and  Research 

[Docket  No.  N-95-3872J 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Administration.  HUD. 
action:  Notice. 


SUMMARY:  The  proposed  informatiua 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
expedited  review,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal 
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ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  working  days 
from  the  date  of  this  notice.  Commenis 
should  refer  to  the  proposal  by  name 
and  should  be  sent  to:  Joseph  F.  Lackey, 
Jr.,  OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th. Street.  .SW, 
Washington,  DC  20410,  telephone  no. 
(202)  708-0050.  This  is  not  a  toll  free 
number.  Copies  of  the  proposed  forms 
and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB,  for 
expedited  processing  and  information 
collection  package  for  pre-tesfing  of  a 
Survey  of  Homeless  Persons  Who  Use 
Services.  HUD  is  requesting  an  review 
of  this  information  collection  pretest 
before  or  by  February  10,  1995. 

The  pre-test  of  the  Survey  of 
Homeless  Who  Use  Services  will 
involve  pilot  testing  three  instruments: 
(1)  a  Government  Contacts  for  Provider 
Questionnaire;  (2)  a  Local  Facility 
Contacts  Questionnaire;  and  (3)  a 
Service  Users  (Respondent) 
Questionnaire.  The  pre-tests  will  take 
place  in  just  three  areas:  Atlanta,  GA; 
Pittsburgh,  PA,  (includes  Allegheny 
Fayette,  Washington,  and  Westmoreland 
Counties);  and  the  Armstrong  County 
Community  Action  Agency  Catchment 
area  (a  rural  Community  Action  Agency 
service  area  outside  Pittsburgh). 

In  each  of  the  three  areas,  the  Census 
Bureau  will  select  a  sample  of  three 
shelters,  soup  kitchens  and/or  homeless 
outreach  programs  to  test  the  Local 
Facility  Survey  and  at  each  facility  they 
will  conduct  five  Service  Users  Surveys, 
twice  during  a  month,  for  a  total  of  90 
homeless  respondent  interviews. 

The  Census  Bureau  sought  substantial 
expert  input  over  a  two  year  period  to 
develop  the  pre-test  instruments. 
Following  the  pre-test,  the  Census 


Bureau  will  make  necessary  revisions  to 
the  three  Surveys.  Before  the  conduct  of 
a  national  survey,  the  public  will  be 
given  an  opportunity  to  review  of  the 
proposed  final  survey  instruments. 

Tne  national  survey  is  planned  to  be 
conducted  starting  in  February  1996 
pending  finalization  of  the  Federal 
funding.  An  estimated  76  localities 
would  be  contacted  to  produce  nation.il 
figures  on  the  characteristics  of 
homeless  persons  and  facilities  assisting 
the  homeless. 

Use  will  also  be  made  of  the  pro-test 
results  to  produce  for  local  governments 
a  guide  on  conducting  local  homeless 
surveys  for  planning  local  continuums 
of  care  to  address  homeless  needs.  As 
part  of  the  pre-test,  the  Census  Bureau 
will  advise  HUD  on  the  development  of 
a  local  homeless  survey  guide,  tocal 
governments  will  shortly  have  an 
immediate  need  for  such  a  homeless 
survey  guide  under  HUD's  proposed 
consolidation  of  McKinney  homeless 
programs.  A  key  aspect  of  granting  local 
governments  more  flexibility  to  use 
Federal  homeless  resources  unticr 
McKinney  consolidation  is  a 
requirement  that  local  governments 
develop  continuum  of  care  plans  for 
meeting  the  diverse  needs  of  the 
homeless.  The  pre-test  will  pioduce  a 
proven:  (1)  methodology  t  j  ])ropare  a 
comprehensive  Ust  of  all  !  )cal  homeless 
shelter  and  service  providi-rs.  (2)  survey 
of  homeless  providers,  and  (3)  survey  of 
homeless  service  users  (no  such 
standard  instruments  now  exist).  A 
guide  on  conducting  local  homeless 
surveys  would  be  provided  as  a 
technical  assistance  docum(!nt. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below  to  OMB 
for  review,  as  required  bv  the  Paperwork 
Reduction  Act  (44  U.S.C".  Chapter  3.i): 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  u.se; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submission  will  be  required; 


(7)  An  estimate  of  the  lot.d  nuiiibt^r  of 
hours  needed  to  prepare  the  inforin.ftioii 
submission  in«:luding  numbers  of 
respondents,  frequenc:y  of  iespons«*  anit 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  <  ollection  re(iuiri>ini>nl; 
and 

(y)  The  names  and  telephone  numbers 
of  an  ageiK.y  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  .Sim  lion  ;r>l)7  ol  the  I'iipi.Twork 
KediK.tion  .■\(t.44  II..S.(;.  ,151)7:  .S.-i  lion  7  lij) 
of  ihe  L)<i(>urlnienl  ol  tlousiiig  iiiul  t'rb.i:i 
Doveiopmeiit  Ad.  42  t'.S  C.  :j.>:ri((J). 

Dalt'il:  I.imiiiry  LM.  1005, 
'Michael  A.  .Slegman, 
Assistant  Surrnlnn;  Offirt-  o(  I'oliiv 
Dt'Vf'Inpivi'nt  and  /fe.scurr/i. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  O.MB 

Proposal:  Pretest  «)f  Survey  of 
Homeless  Persons  Who  I'se  .S.'r\i(  es 
(HPWl  S). 

Ofl'iro-  I'olii  y  Dcvclnpinenl  mid 
Kfseari  li. 

Di'M  riplioii  of  the;  Xi't-il  far  tlw 
Inforniiition  ana  its  I'roposrd  i'so:  Thi.s 
is  a  pri'test  of  a  natioiiiil  snrvev  th.it 
would  jirovide  iip-to-il;i!v  !nfi)riiiatio:i 
about  the  i  haracteristics  of  toilav's 
homeless  population  who  use  servic  i;s 
and  data  on  how  this  population  has 
<  hangtnl  since  1987  in  urban  artias. 
Included  in  the  sur\ey  would  be  tlie 
first  national  examination  of  the 
characteristics  of  liomelessness  in  rur.il 
America,  fiiifilliiig  a  ("ongressional 
mandate  for  a  report  on  this  subject.  The 
data  will  assist  in  developing  jjublic 
policy  responses  and  leveraging 
appropriate  resoiirc(!s  to  break  the  (.vcle 
of  homelessness.  The  pretest  of  the 
HPWr.S  is  needed  to  ensure  that  the- 
methodology  and  field  materials  meet 
the  operational  requirements  of  the 
national  survey. 

f-'ona  Xuinlitr:  None. 

lirsponHenls:  Individuals.  Service 
Providers,  and  Local  Government 
Ijnployees. 

Frnqut'ticy  of  Submission:  One-Time. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


See  Attachment 


Total  Estimated  Burden  Hours:  184. 
Status:  New  Survey. 


Confac/.- James  Hobon.  HUD,  (202) 
708-0574,  Ext.  132;  Joseph  F.  Lackey. 


Jr.,  O.MB,  (202)  39,5-7316;  Marsha  A. 
.Martin.  HUD/ICH,  (202)  708-1480. 

ILite:  ],iiui.ir\'  23.  1  M.!. 
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Estimate  of  Respondent  Burden 

The  projected  number  of  government 
contacts,  service  providers  and 


respondents  to  be  contacted  and  the 
estimated  burden  for  the  survey  are 
indicated  below: 


':f 


Forms 


Government  Contracts  for  Providers  Questionnaire  HPWUS-IOOA 

"TlPWUS-1W)B(X)^hou'^s^^  ''^'  ^""^  completion  of  Local  Facility  ■■contacts  Questionnaire 

Respondent  Questionnaire  HPWUS-200 

Nonrespondents 

Total 


Estimated 
number  of 
contracts/ 
service  pro- 
viders/re- 
sporxJents 


35 
125 

72 

18 

250 


Time 
(minutes) 


5  minutes  .. 
60  minutes 


45  minutes  .. 
7  minutes  .... 
1 1 7  minutes 


Total  burden 
(hours) 


3  hours. 
125. 

54  hours. 
2  hours. 

184  hours. 


We  estimate  the  average  time  to 
complete  the  Government  Contacts  for 
Providers  Questionnaire  (refer  to 
Attachment  A)  to  be  5  minutes;  the 
review  of  the  Combined  FEMA  list  and 
completion  of  the  Local  Facility 
Contacts  Questionnaire  (refer  to 
Attachment  B)  to  be  60  minutes  and  the 
Service  Provider  Questionnaire  (refer  to 


Attachment  C)  to  be  30  minutes.  These 
estimates  are  based  on  in-house  testing 
of  the  questionnaires  by  the  Census 
Bureau. 

We  estimated  the  information  burden 
for  these  forms  to  be  184  hours.  This 
includes: 

•  3  hours  for  the  completion  of 
Government  Contacts  for  Providers 


Questioimaire;  123  hours  for  review  of 
the  combined  FEMA  list  and 
completion  of  the  Local  Facility 
Contacts  Questionnaire; 

•  56  hours  for  the  .Service  User 
Questionnaire. 

BILLING  CODE  421fr-62-M 
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Supporting 


A.     Justification 


Necessity  of  Information  Collection 

The  1995  pretest  ol  tbe  Survey  of  Homeless  Persons  Who  Use  Sennces  (HPWUS)  incJudes 
two  phases. 

Phase  1 :  Collect  basic  informatnn  on  providefs  tif  mail  wth  taiephone  to!iow-<jp.  Develop  a 
comprehensive  list  of  service  providers  in  the  survey  sample  areas.  Collect  basic 
information  on  providers  by  mial,  w8h  telephone  foflowup.  The  Census  Bureau  will 
select  a  sample  of  providers  for  inclusion  in  phase  2. 

Phase  2:  Select  sample  persons  and  conduct  personal  visit  interviews  at  selected  service 
provider  sites. 

This  request  is  for  the  fotlowirtg  questionnaires: 

HPWUS-1 OQA,  Govemmenr  Contacts  tor  Provider  Questionnaire 
hPWUS-lOQB(X).  Local  Facffity  Contacts  QuestionnaifB 
HPWUS-200(X}.  Sen/ice  Users  (Respondent)  Ojestionnaire 

Note:        In  the  pretest.  Phase  2  wBI  begin  before  the  end  of  Phase  l .  These 
phases  can  be  tested  independently  of  each  other. 

The  national  HPWUS  sun/ey  will  provide  detailed  characteristics  of  persons  using  services. 
It  will  also  provide  estimates  of  the  number  and  characteristics  of  senrlce  providers.  The 
pretest  is  being  sponsored  by  the  following  Federal  agencies: 

Department  of  Health  and  Human  Services  (HHS) 
Department  of  Housing  and  Urban  Development  (HUD) 
Department  of  Agriculture  (USD>^ 

Data  win  be  collected  under  HUD's  data  coRection  authority. 

As  part  of  the  1990  Census,  the  Census  Bureau  enumerated  persons  residing  in  homeless 
shelters  and  pre-identified  street  locations.  However,  this  UHoiauOn  Has  not  designed  to 
provide  the  full  range  of  infonrtation  needed  for  guicfing  policy  decisions  related  to 
homeiessness.  With  this  understanding,  in  September  o(1993  the  Bureau  of  the  Census 
convened  a  conference  of  researchers,  representatives  of  public  interest  groups,  and 
government  representatives  to  (fiscuss  ways  of  Improving  data  collection  on  the  homeless 
population.  The  consensus  among  this  group  was  that  the  decennial  census  is  not  the 
appropriate  vehicle  for  gathering  information  on  the  homeless  population.  They  suggested 
that  a  new  national  survey  using  updated  methodologies  to  obtain  an  accurate  and  useful 
picture  of  those  homeless  people  who  use  senrices  In  the  United  States  is  needed. 

The  information  this  new  sun/ey  would  provide  is  critical  for  developing  the  kinds  of  effective 
public  policy  responses  needed  to  break:  the  cyde  of  homeiessness.  both  through  targeted 


prograrns  and  the  leveraging  of  mainstream  resources.  This  survey  wouW  provide  uo-to-daie 
.nforrnation  about  the  characteristics  of  todays  homeless  population  wlx)  uS^wi^ias  a™i 
ZT ''"  "f,^«  ^'^'t^'P"'"^"  ^  ^'^^^  ^  1987Tn  urban  a^s.  l^^d^Tn  th^ 
aZI^uS^^  'V'  "'''^""  «"^'"^«°"  o»  «>e  Characteristics  of  homeiessness  in  mral 
Amenca.  fulfilling  a  Congresswnal  mandate  for  a  report  on  this  subject. 

The  national  HPWUS  survey  would: 

Provide  national  infomiation  on  the  types  of  services  available  to  homeless  persons  in 
both  urban  and  mral  communities.  k   ^  «  m 

2.      Provide  information  not  addressed  by  the  last  national  study  in  1987  such  as-  What  are 
he  tnggenng  events  that  precipitate  homeiessness?  Where  were  homeless  people 
living  before  they  became  homeless?  How  prevalent  is  AIDS  among  homelesT 
persons?  What  impact  does  mrai  homeiessness  have  on  urban  homeiessness''  What 
differences  are  there  among  homeless  persons  found  in  cities,  suburbs,  and  rural 

Tellus  what  characteristics  of  the  homeless  population  have  changed  since  the  1987 
siuoy. 

Collect  additional  infomiation  related  to  drug  use.  mental  illness.  AIDS,  tuberculosis 
and  previous  episodes  of  homeiessness. 

"n'"'*®/!!^^^®'  ?'®^'  ^'"'"etropolitan  and  rural  areas  in  order  to  more  accurately  and  ' 
fully  reflect  homeiessness  in  the  United  States.  TTie  survey  would  interview  a  sufficient 
number  of  people  using  services  in  76  geographic  areas  to  ensure  reliability  of  the 
national  estimates.  Twenty-four  of  these  geographic  areas  would  include  small  cities 
nonmetropolitan  and  ojral  areas. 

The  survey  would  be  conducted  in  two  phases.  The  first  stage  of  the  survey  would  be  conducted 
fnS  ^T  T""'"^  '"  '"^  't'"'^'"  communities.  Service  providers  interviewed^uW 

kT.hfnJ^nLtcc ^'°?''"^k'^'^'"''^  '"'3'^^ ^ '^  ^^'^ss  («0-  ^"^'«ss  Shelters,  soup 
kitchens,  homeless  outreach  programs)  as  well  as  other  community  service  providers  with 

programs  from  which  homeless  indlvkluals  are  eligble.  The  purpose  of  this  survey  of  sendee 
providers  would  be  to  assess  the  types  of  services  available  to  homeless  persons  in  these 
metropolitan,  suburban,  and  mral  areas.  **  k«  »uni,  m  mese 

laXl^'^nS^T  °^  ^  survey  wouW  interview  a  sample  of  persons  at  homeless  shelters,  soup 

Ip^,   •  T.°^^^'  '^'^'^  '°^'°"'  "'^''^  '^"^^^^  P~P'«  ^«  tound.  Interviewers  will  make 
repeat  visits  rf  necessary  in  order  to  obtain  a  representative  sample.  In  additton  to  provWirmll 

^1^        rif '  ?l  ^^  ^'^'°"  °*  ^^  ^"'"'"^^  P^^P^^"  ^^  "se  services,  this  pLe  ^  tiS 
survey  would  identify  homeless  subgroups  and  help  determine  their  use  of  various  tvoes  of 
assistance  programs.  It  wouW  also  collect  limited  comparative  data  on  housed  persoiW  with  very 
tow  incomes  who  also  rely  on  soup  kitchens  and  other  emergency  assistance.  ^ 

The  survey  will  produce  data  on  characteristics  at  the  national  level  only.  The  sample  design  is 
not  large  enough  to  produce  estimates  of  client  characteristics  at  the  regional  or  tocal  levels. 

inJf /•  ^I'!,^*^"  '"Strtute  completed  a  survey  of  homeless  persons.  Data  from  the  1987  Urban 
Institute  study  represent  the  only  national  level  data  specTe  to  homeless  persons.  Since  the  1987 
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Study,  no  significant  nationa!  studies  have  been  conducted  to  provide  national  intormation  about  tne 
characteristics  o*  homeless  persons  using  services  tor  homeless  people. 

HPWUS  data  wil  be  used  to  plan  nnun  services  funded  via  the  McKinney  Homeless  .^sistance 
Act  and  other  homeless  programs  tojprevent  homeiessness  as  well  as  amefiorate  H. 
Understanding  the  causes  of  homelessness  can  help  guide  the  development  of  preventive 
strategies.  Data  from  the  HPWUS  will  be  used  by  the  participating  agencies  to  prepare  reports  in 
accordance  with  the  requirements  of  the  McKinney  Homeless  Assistance  Act  and  other  homeless 
assistance  programs. 

The  following  targeted  programs  will  benefit  from  the  data  collected  in  the  HPWUS. 

EmerqencY/Temporary  Shelter  Assistance 

Emergerx:y  Food  and  Shelter  Program  (FEMA) 

--Assistance  directed  toward  temporary  shelter 
Emergency  Shefler  Grants  Program  (HUD) 
Shelter  for  the  Homeless  [Department  of  Defense  (DOD)] 
Homeless  Support  Iniliatrves  -  Surplus  Blankets  (DOD) 

Food  and  Nutrition  Assistance 

Commodities  for  Soup  Ki(chen»  (USDA) 
Emergency  Food  and  Shelter  Program  -  Food  Assistance  (FEMA) 
Commissary/Food  Bank  Initiatives  (DOD)  and  [Departnwnt  of  Transportation  (DOT)) 
Federal  Grain  Inspection  Service  -  Donation  of 
Surplus  Saniples  (USDA) 

General  Health  Assistance 

Health  Care  for  the  Homeless  Grant  Program  (HHS) 
Domiciliary  Care  for  Homeless  Veterans  Program  (VA) 

Assistance  to  HofDeless  Persons  with  Disabffities 

Projects  for  Assistance  in  Transition  from  Homelessness  (PATH)  (HHS) 

Access  to  Community  Care  and  Effective  Services  and  Supports  (ACCESS)  (HHS) 

Community  Support  Program  -  homeless-speciic  portion  (HHS) 

National  Institutes  of  Health  (NIH)  Research  on  Homeless  (HHS) 

Homeless  Chronically  Mentally  in  Veterans  Program  (VA) 

Safe  Havers  (HUD) 

National  Institute  on  Alcohol  Abuse  and  Aicohobsm  (NIAAA)  Research  Denrwnstration  on 

Homelessness  (HHS) 
Drug  Abuse  Prevention  for  Runaway  &  Homeless  Youth  (HHS) 

Education.  TrainincL  and  Emptoyment  Assistance 

Educ.  Homeless  Children  &  Youth  State  Grants  Prog.  (ED) 
Exemplary  Projects  Program  -  Homeless  Children  (ED) 
Adult  Eduction  tor  the  Homeless  (ED) 
Job  Training  lor  tfw  Homeless  Demonstration  Program  (OOL) 
Homeless  Veterans  Reintegration  Project  (DOL) 

Housing  Assistance 

Transitional  Housing  Demonstration  Program  (HHS) 
Supportive  Housing  Demonstration  (HUD) 
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Section  8  Assistance  tor  SROs  (HUD> 

Single  Family  Property  Disposffion  fhfliatives  (HUD) 

Transltranai  Living  Program  for  Homeless  Youth  (HHS) 

ShX^'fo^w"''  Administration  (FMHA)  Homes  for  the  Homeless  ruSDA) 

Shelter  for  Homeless  Vets  -  AcqiHied  Property  Sales  (VA) 

Base  Closure  Properties  (DOD,  HUD) 

Homeless  Prevention 

Emergency  Food  and  Shelter  Program  (FByiA) 

-  Prevention  Assistance 
Emergency  Community  Sendees  Homeless  Gram  Program  (HHS) 


General/Misc.  Aid  to  Homeless  Provjcter^ 


Emergency  Community  Sen^ices  Homeless  Grant  Program  (HHS) 

(GrAK^DltHSr '^'  "'^  ""^  "^™'^  '^^  !^^^ 
Runaway  and  Homeless  Youth  Program  (HHS) 

Programs  for  Homeless  Chiidren/Yo»ith/Famifies 

Family  Support  Centers  (HHS) 

Transitional  Housing  Demonstration  Program  (HHS) 

Supportive  Housing  Demonstration  (HUD) 

Educ:  for  Homeless  ChUdren  &  Youth  State  Grants  Program  (ED) 

Exemplary  Projects  Program  -  Homeless  Children  (ED) 

Runaway  and  Homeless  Youth  Program  (HHS) 

Transitional  Living  Program  for  Homeless  Youth  (HHS) 

Dmg  Abuse  Prevention  for  Runaway  A  Homeless  Youth  (HHS) 

Programs  for  Homeless  Veterans 

Domiciliary  Care  for  Homeless  Veterans  Program  (VA) 
Homeless  Chronically  MentaHy  IR  Veterans  Program  (VA) 
Shelter  for  Homeless  Vets  -  Acquired  Property  Sales  (VA) 
Homeless  Veterans  Reintegration  Project  (DOL) 


2      Needs  and  Uses 


firid  finite  ""!  \^'  "^^^^  •'  "^**^^  ^«  ^'^^^  «^  ^  methodology  and  the  office  and 
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Testing  the  process  of  entering  Into  a  Memorandum  of  Understanding  with  the 
service  providers  to  administer  payment  to  the  survey  respondents  and  to  secure 
}  space  at  the  facility  to  conduct  the  inten^ew. 

Administering  payment  to  survey  respondents  via  the  Memorandum  of 
t  Understanding. 

I       •       Developing  the  questionnaire  wording.  Field  Representative's  training  and  survey 
I  procedures  manuals. 

Sampling  of  persons  at  each  service  facility.  These  procedures  must  be 
understood  and  correctly  implemented  ty  Census  Bureau  field  representatives  to 
ensure  the  statistical  integrity  of  the  survey. 

Developing  methodology  for  correcting  the  duplication  of  survey  respondents  and 
for  developing  estimates  of  the  population. 

The  Census  Bureau  is  otitaining  a  copy  of  the  FEMA  Local  Recipients  file  for  the  pretest 
counties.  The  file  lists  Local  Recipient  Organizations  who  cun-entty  receive  funding  from 
FEMA.  The  Census  Bureau  plans  to  use  the  fOe  as  the  initial  starting  point  for  list 
development  for  the  sample  areas.  The  Census  Bureau  will  also  call  federal  and  state 
government  offices,  agencies,  organizations,  and  knowledgeable  local  persons  to  obtain  lists 
of  service  providers  in  the  area. 

The  Census  Bureau  plans  to  combine  the  FEMA  Local  Recipients  file  wvith  other  lists  (I.e.. 
Community  Action  Agencies  and  Community  Services  Programs)  and  generate  listings  of 
service  providers  for  each  county  in  the  sunrey  and  mail  the  listings  along  with  a  copy  of  the 
HPWUS  -  100B(X),  Local  Facility  Contacts  Questionnaire  (see  Attachment  B)  and  the 
HPWUS  -  LI  letter  (see  Attachment  L)  to  all  senrtce  providers  shown  on  the  FEMA  list  and 
all  knowledgeable  local  persons.  The  government  contacts  will  only  be  sent  the  listing  of 
service  providers  and  the  HPWUS  -  LI  letter.  The  knowledgeable  k>cal  persons  and  senoce 
providers  will  be  asked  to  review  the  listing  of  an  servce  provMers  in  their  area  for 
completeness,  and  to  add  any  missed  service  providers  to  the  list  (i.e.,  service  provkJers 
offering  sen/ices  not  funded  by  FEMA)  atong  with  completing  the  HPWUS  -  100B(X) 
Questionnaire.  The  government  contacts  wilt  only  be  asked  to  review  the  listing.  Census 
Bureau  personnel  also  will  contact  federal  and  state  government  offces,  agencies, 
organizations,  and  knowledgeable  k)cal  persons  to  administer  the  HPWUS  •  100A, 
Government  Contacts  for  ProvkJer  QuestlonnairB.  (See  Attachment  A.) 

NOTE:      Census  Bureau  personnel  have  already  completed  some  initial  contacts  with 

federal  and  state  govemment  offfces.  agencies,  organlzattons,  and  knowledgeable 
k)cal  persons  to  begin  the  list  devek)pment  process. 

Shelters  for  abused  women  and  mnaway  youths  win  not  be  on  the  listings  which 
will  be  reviewed  but  are  included  in  the  sample.  This  is  to  preserve  the 
confidential  kx;atk>ns  of  shelters  for  abused  women. 

The  HPWUS- 100B(X),  Local  Fadlity  Contatits  Questfonnaire  collects  the  foltowing  infonnation 
at)out  the  service  provkler: 

Name 
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Contact 

Address 

Telephone  Number 

Type  of  Facility 

Programs  Provided 

Services  Provided  for  Homeless/Others  at  Facility.  In  Communiry 

S«k  ^fnH^p       5u  *""'  ^"^  ^^"^^"  Participating  in  Programs  On  A  Daily 
Basis,  and  Percent  Homeless  »  »  a,y 

FaSf  c,^=T'',°c!  ^"^^  ^  ^"'^"  ^^  ^^<^*"*y  Serves  On  A  Daily  Basis 

Familial  Status  of  Persons  the  FadHy  Serves  On  A  Daily  Basis 

Public  or  private  affHiatbri 

Source  of  funding 

If  Shelter  Is  a  Special  Facility  for  Speciic  Groups 

Number  of  Facilities  Under  Contract  To.  or  Accepting  Vouchers 

Expected  Days  of  Operation  in  April 

Expected  Days  for  Specific  Programs  in  April 

H  P^Hiii! m!!'"  ^°^^  *"  ^"^^  ^"^  ^'^^^  ^°"^-^'  Agreement  of  Participation 
If  Facility  Maintains  a  Current  Roster  of  Clients 

The  Census  Bureau  will  use  this  infomiatkm  to  develop  a  profile  of  programs  and  services  in 
the  pretest  areas  and  to  select  the  sample  of  service  providers  for  the  Lrvey. 

InL^^nUn      "^  ?^"^^'^'  Questionnaire  may  also  provide  the  Census  Bureau  wKh 
additional  names  of  service  providers  and  tocal  persons  or  organizations  knowtedoeable 
about  homeless  services.  (Federal.  Slate,  and  S«i  Agencies  rr^T^r^t^Tame  of  a 
service  provKler  rf  the  provider  does  not  receive  any  federal,  state.  or^turTngT 

After  receipt  of  the  reviewed  combined  FEMA  list  and  the  completed  HPWUS-100B()O 
questionnaires.  Census  Bureau  personnel  will  remove  duplicate  entries  from  the  list  and 
prepare  a  master  list  of  service  provklers.  The  Census  Bureau  will  use  th^rnasteM^o 

v\%  the^'pXs^ OOsTi^r t^'^  ^°^r  ^""^^-  ^^"^^  ^-^^"  Personnef J 'J^n 
venry  the  HPWUS-IOOB(X)  infomnation  with  the  providers  in  sample. 

Each  agency  was  asked  to  identity  their  data  needs  and  to  rank  the  importance  of  those  data 
requirements.   From  this  ranking,  we  devetoped  a  draft  of  the  propo^^ndenl 
questionnaire  HPWUS-200(X).  Listed  betoi.  is  a  discussk)n  ofW^ey^i^on  the 
Resporjdent  Questionnaire  and  how  the  data  win  be  used  by  HUD.  HHS.  US^^  ottm 
Federal  agencies  and  the  other  Federal  agendes.  Section  number  cor^s^rtt^ 
section  numbers  on  the  questionnaire.  w.ica»«na  w  ine 

Respondent  Questionnaire  Cover  Page  -  Items  N  and  0  -  on  the  cover  page  asks  the 
respondent  s  name  and  age.  Collection  of  the  name  (along  wrth  the  other  variables 
TnTrlJ"" '"  S:«'°"/).^«  ^  "^  to  efiminate  duplicate  inten^ews.  B^^I^li  samptinq 
and  data  collectK)n  design  calls  for  multiple  viste  to  each  provuter  site,^Ste«^^^ 
homeless  Person  couW  be  tound  in  more  than  one  samphng  frame  (e  g.  Jn  S^ 
man        iT"^'  """"^'^^'"9  '^  ^^' '°  the  process  o.  est^mLg  iT^  „^ 


?cf  f  °"w^.^^',^°'  ^^^  respondent's  social  security  number.  Questran  64a  asks  for  the 
first  five  digits  of  the  respondent's  social  security  number  if  the  respondent  .-efuses  to  give 
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ttieir  entire  social  security  number.  These  questions,  along  with  the  name  and  the  other 
variables  descrtoed  above,  are  being  collected  for  purposes  of  undupilcating  respondents. 

Sectton  1 :  Current  Uvinq  Condition 

Questions  la-7 

These  questions  detennlne  whether  or  not  the  respondent  is  homeless,  and  are  considered 
essential  by  all  participating  agencies.  Wlh  minor  modifications,  they  are  the  same 
screening  questions  used  in  Rossi's  (1986)  Chicago  studies,  in  the  National  Institute  on  Drug 
Abuse  (NIOA.  1992)  Washington,  D.C.  Metropolitan  Area  Drug  Study  (DC'MADS),  and  in  the 
Urban  Institute's  national  study  (Burt  and  Cohen,  1988, 1989)  which  the  HPWUS 
methodology  is  designed  to  parallel  and  extend.  For  purposes  of  continuity  and  comparison, 
it  is  important  that  they  remain  essentially  the  same  as  they  were  in  earlier  studies. 

Section  2  -  Without  Permanent  Housing 

Section  3  -  Currently  With  Permanent  Housinq 
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Section  2,  Questions  8a-10b.  24-27 
Section  3,  Questions  33a-40 


The  answers  to  these  questions  are  necessary  to  make  estimates  of  the  size  of  the 
homeless  population.    Sampling  and  estimation  experts  from  the  Urban  Institute  and  the 
Census  Bureau  developed  the  questions.  Questions  8  and  9  parallel  similar  questions  asked 
in  the  1987  \Jiban  Institute  study. 

The  Census  Bureau  requires  Question  33b  to  detemiine  if  asking  respondents  to  report 
names  of  shelters  can  be  used  to  assess  the  completeness  of  the  survey's  list  of  shelters. 

Section  2,  Questtons  11-23,  28-32 
Section  3,  Questtons  41-55 

These  questions  are  needed  to  understand  the  circumstances  affecting  the  respondent  in  the 
period  immediately  before  becoming  homeless.  They  have  been  compiled  from  similar 
questions  asked  in  the  1987  Urt^an  Institute  study,  the  DC*MADS  study,  and  other  studies. 
These  previously  used  questtons  were  augmented  by  questions  or  item  content  which 
pretests  revealed  to  be  necessary  to  give  a  reasonable  understanding  of  the  respondent's 
experiences.  They  will  reveal  the  proximate  causes  of  each  indivkfual's  current  homeless 
episode  (or  their  last  homeless  episode  if  they  are  not  now  homeless  but  have  been 
homeless  in  the  past). 

HHS  consklers  these  questions  to  be  essential  and  the  VA  oonsklers  them  highly  desirable. 
Other  agencies  whose  misston  includes  efforts  to  prevent  homelessness  as  well  as 
ameliorate  it  may  also  consider  them  desirable.  An  understanding  of  proximate  causes  can 
help  guide  the  development  of  preventive  strategies. 

Sectton  2,  Questk)ns  11-15 
Section  3,  Questtons  41-44 


8 

These  questtons  are  either  Identical  to  or  minor  modifications  of  questions  asked  in  the  1987 
Urban  Institute  study.  We  modified  the  wording  of  some  questions  to  make  sure  that  the 
respondent  and  the  researcher  mean  the  same  thing  by  their  answers  (e.g..  on  Question  13 
some  women  living  with  their  children  win  say  they  live  alone,  because  they  do  not  live  with  a 
spouse  or  bovfriend.  We  want  to  be  sure  thai  "atone"  means  "atone.") 

Sectton  2.  Questtons  16a  and  b 
Section  3,  Questtons  45a  and  b 

These  questtons  are  modified  verstons  of  a  questton  asked  In  the  1987  Urban  Institute  study 
We  changed  the  format  from  obtaining  only  a  singto  response  to  probing  for  all  relevant 
responses  and  then  asking  the  respondent  to  Identify  the  primary  reason.  This  eliminates 
the  difficulty  in  interpreting  single  responses  such  as  Respondent  1  saying  "couldn't  pay  the 
rent."  Respondent  2  saying  "lost  my  job."  and  Respondent  3  saying  "Was  doing  dmgs "  when 
all  three  could  not  pay  the  rent  because  they  tost  their  jobs  because  they  were  doing  drugs. 

Sectton  2.  Questtons  17-19 
Section  3,  Questtons  46-47c 

These  questions  were  not  In  the  1987  Urban  Instlute  study. 

Subsequent  research  by  NIDA  (1992)  indicates  that  many  homeless  people  spend  a 
considerable  amount  of  time  In  instituttons  or  in  temporary  arrangernents  with  friends  or 
family  between  the  interview  date  and  the  time  when  they  last  had  a  pemianent  place  to  stay 
(Question  11).  In  other  words,  they  are  not  literaly  homeless  during  the  whole  period  since 
they  last  had  a  pennanent  place  to  stay.  The  answers  to  these  questions  will  let  us 
detemiine  how  much  of  the  time  they  were  literally  homeless. 

Sectton  2.  Question  20 

|i  ■  ' 

We  want  this  questton  included  to  learn  whether  respondents  have  any  experience  in  the 
housing  mart<et  on  their  own.  Never  having  been  a  primary  tenant  has  been  shown 
(Weitzman,  1989)  to  differentiate  homeless  from  never-homeless  families. 

Sectton  2,  Questtons  21-23 
Section  3,  Questtons  48-50 

HHS  requested  these  questtons.  Local  studies  (PiOavin.  Sosln.  and  Westerfelt,  1986-  Sosin 
Colson  and  Grossman.  1988)  have  shown  seriously  elevated  rates  of  chiWhood  experiences 
in  foster  care  among  the  adult  homeless.  The  answers  to  these  questtons  will  help  Identify 
the  prevalence  of  childhood  out-of-home  placement  and  runaway  behavior  among  the  adult 
homeless  populatton  for  the  first  time  on  a  nattonal  sample.  High  prevalence  could  indtoate 
a  preventive  role  In  programs  within  HHS  responstollity. 

Section  2,  Questtons  28-32 
Sectton  3,  Questtons  51-55 

These  questtons  are  of  interest  to  Department  of  Agriculture  -  Farmers  Home  Administratton 
(FmHA).  FEMA.and  HHS'  Health  Care  for  the  Homeless  program-the  federal  agencies 
supporting  emergency  services.  Answers  to  these  questtons  will  provide  some  explanatton 
of  the  movement  of  homeless  people  from  one  type  of  community  to  another,  such  as  the 
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push  of  no  services  or  m  jobs  in  the  oomnunity  left  behM  and  the  pud  ot  expected  services 
and  economic  opportunities  in  the  community  where  respondents  are  interviewed.  They  wiH 
also  help  identify  the  conditions  that  generate  homelessness.  which  may  not  tse  ttie  same 
conditions  as  those  in  the  community  where  homeiess  people  are  interviewed. 

Section  4:  Demographics 

Questions  5&-64a 

All  the  sponsoring  agencies  consider  basic  demographic  questions  which  describe  the 
population  to  be  essential.  In  addition,  Question  60  may  help  explain  a  ladt  of  participation 
in  the  labor  force  at  the  time  of  the  interview,  and  Questions  61a,  61b,  62a  »id  62b  provide 
data  about  possible  educational  diffio^ties  and  def'cits  in  addition  to  the  sarpte  fact  of  'last 
grade  completed.'  They  may  he^  define  possble  prevention  strategies. 

Questions  58,  64,  and  64a 

Question  58  asl^  for  the  respondent's  date  of  birth.  The  date  of  biith  serves  a  very 
important  purpose  of  eliminating  duplicate  interviews.  A  unique  identifier  is  created  using  the 
respondent's  date  of  birth,  gender,  and  one  or  two  other  variables.  The  data  set  is  then 
searched  for  duplicates.  Because  the  sampling  and  data  collection  design  calls  for  multiple 
visits  to  each  provider  site,  and  because  one  homeless  person  coutd  be  fourxl  in  more  than 
one  sampling  frame  (e.g.,  in  both  soup  klctwns  aixl  stieiters),  unduplicating  is  central  to  the 
process  of  estimating  the  size  c(  the  population. 

Question  64  asks  for  the  respondent's  soaai  security  number.  Question  64a  asks  for  the 
first  five  digits  of  the  respondent's  social  security  number  H  they  refuse  to  give  their  errtire 
social  security  number  in  response  to  question  64.  These  are  being  collected  as  one  of  the 
other  unduplicating  variables.  The  Bureau  of  the  Census,  HHS,  and  the  other  sponsoring 
agencies  will  hold  this  infomiation  in  the  strictest  of  confidence  and  will  ensure  it  is  available 
only  to  researchers  at  HHS,  the  other  sponsoring  agencies  and  Bureau  of  the  Census  staff. 
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Section  5:  Children  and  Education 
Questions  65-71  h 

^.^^1?  ^^^  consider  these  questions  to  be  essential.  Answers  to  this  set  of  questions  will 
.'^^rir^'fZ'V'  ^'^'^^j'^rl^ssness  has  split  families,  and  which  children  h^ve  ^en 
^.^fiiJT^s^"  Pf:;®"*^.^-  ^''  •"»°"'«tion  is  important  for  planning  reunification, 
housing,  and  other  needs  of  homeless  families.  k        ^ 

The  informatfon  Is  of  primary  interest  to  ED,  and  the  questtons  about  school  attendance  and 
bamers  are  directly  relevant  to  ED's  agency  mission  Cnder  the  McKinney  Act  a^ 
Congressional  directives  to  gather  this  infonnatlon  and  report  It  to  Congress. 

Questions  71b,  71  d 


We  added  th6  preschool  content  of  these  questions  for  children  ages  3-5  at  the  specific 
request  of  HHS.  ED  requested  the  other  content  of  these  questions. 

Questions  71  g,  71  h 


We  added  the  questions  about  day  care  at  the  specific  request  of  HHS. 
Question  72 1 1 

All  participating  agencies  consider  this  question,  on  the  composition  of  homeless  households 
10  oe  essential. 

Question  73 

HHS  speciffcally  requested  that  this  question  be  included  on  the  questionnaire.  A  pregnancy 

,n  ?r!['H       i'  ^  P'^^:;°"«'y  ^"s^  ^"«"  has  been  shown  to  make  her  more  vul^rabte 
to  literal  homelessness  (Weitzman,  1989). 

Section  6  -  Emolovment 
Questions  74-79 

HHS  considers  these  questions  to  be  essential,  and  the  VA  considers  them  desirable 
Where  the  Bureau  of  Labor  Statistics  (BLS)  routinely  asks  questions  with  appropriate  content 
in  Its  national  surveys,  vye  adopted  the  BLS  wording  for  this  survey  so  answers  for  the 
homeless  can  be  compared  with  nationally  representative  data. 
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Section  7  -  Sources  of  Inoome  and  Service  Use 

Questions  80-84 

HHS  considers  all  questions  in  this  section  to  be  essential  VA  also  considers  Questen  80 
essential.  These  questions  descriM  receipt  of  benefits,  other  income  sources,  and  total 
income  for  the  nionth  before  the  interview.  Tbey  also  desat>e  respondent  expehenoes  wAi 
a  variety  of  HHS,  USDA.  and  local  government  benefits,  including  any  change  of  benefits 
that  might  have  played  a  role  in  the  respondent  becoming  homeless. 

Section  8  -  Veteran  Status 

Questions  85-89 

The  VA  submitted  these  questions  and  considers  them  essential.  In  particular,  they  have  no 
other  national  source  of  data  on  war  zone  or  ooratiat  exposure  (Questions  67  and  88),  wtwh 
may  play  a  critical  role  in  the  need  for  services  as  an  antecedent  of  homelessness. 

Section  9  -  Food  Intake 

Questions  90-93 

These  questions  are  considered  essential  by  HHS. 

Questions  94a-95b 

The  Census  Bureau  needs  these  questions  to  calculate  estimates  of  the  number  of  homeless 
people. 

The  Census  Bureau  requires  Question  95b  to  determine  if  asicing  respondents  lO  report 
names  of  soup  kitchens  can  be  used  to  assess  the  completeness  of  the  survey's  fist  of  soup 
kitchens. 

Section  10  -  Current  Physical  Health 

Question  96 

HHS  and  VA  consider  this  item  essential. 

Questions  97-117 

HHS  considers  questions  97-107  to  be  essential.  For  many  questions,  the  set  of  Items  to  be 
asked  about  were  specified  by  agency  personnel  (e.g.,  specific  health  conditions  for  Question 
96,  specific  service  sites  for  Question  99;  all  of  Questions  101  and  103). 

The  VA  needs  information  about  the  use  of  VA  facilities.  The  VA  considers  the  VA-relevant 
information  in  Question  99  essential,  as  it  will  assist  them  in  detemiining  whether  veterans 
are  using  other  medical  faculties  to  the  exclusion  of,  or  in  addition  to.  VA  facilities. 
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Section  1 1  -  Victimization  and  Imprisonment 

Questions  I18a-120c 

HHS,  ED  and  VA  requested  that  these  questions  be  included  on  the  questionnaire    Several 
d.v.sK)ns  of  HHS  specrfically  requested  aD  of  the  components  of  QueXn  120  a^d  auesZn 
180  ouvenrle  detention).  A  great  deal  of  evidence  a^sts  that  paremal  nwl^  a^  fLu^« 
(asked  about  .n  Quest«ns  120a-c)  is  implicated  in  mnSay  behavbr^  ySS^^  ^  ^"'' 

or.rpmf ^""h-^h°''!'''°"'  '^^'^-  "  '^  ^'^ °*^»"^'y  ^  P'^^^^  ot  child^od  out-of-home 
placemem.  which  ,n  turn  e  associated  with  both  youth  and  adult  homelessness    (PHiavT 
Sosin  a.nd  Westerlelt.  1986;  Sosin.  Colson  and  Grossman.  1988).  The  answS  to  these 
quesfons  will  reveal  the  degree  to  which  the  present  homeless  population  has^hese 
expenences  .n  their  background  as  potential  contributing  factors  to  meir  homelessness. 

Section  12  -  Mental  Health 
Questions  121  a- 126b 

HHS  considers  these  questions  essential.  The  remaining  agencies  completlna  the  ratinas 
considered  them  highly  desirable.  Given  the  evidence  tor  serious  nSS  an^no 

'"f  ^'h'II^*'"'  °^ '''  ^'"'•'^  P°P"'^"-  »^^se  ^estbns  wili^mvide^ataT  ^ 
understand  how  mental  illness  relates  to  the  many  other  factors  included  in  the  interview 
protocol,  including  use  of  services  and  benefit  receipt.  inierview 

Questions  121a-124 

^T^flH.^^^''^^  ^'^  ^^®"  *'^'y  ^"'"^  ^  Psychiatric  section  of  the  A.ddlction  Severity 
index  (ASI).  an  iristmment  developed  by  NIAAA  to  assess  addictions  and  related  condrtto^ 
These  questions  fomi  a  scale;  answers  are  summed  to  fomi  a  score,  which  can  ^7 
compared  to  national  nomis  for  this  segment  of  the  ASI.  The  ability  to  compare  homeless 
people  s  responses  to  a  national  nomi  will  let  us  detemiine  where  homeless  people  frt  on  the 
continuum  of  mental  health  problems.  All  items  in  Questions  121a-124  must^  preserS  to 
constmct  the  scale  score.  K-cacm  w 

Questions  125-1 26b 

Questions  125-126b  are  also  taken  from  the  ASI.  with  minor  modifications  as  accepted  bv 
NM^hTs  Program  for  the  Homeless  Mentally  IB.  They  give  evidence  of  treat^^^^or 
lack  here  of),  and  wHI  supply  NIMH  with  an  estimate  Sf  unmet  sen^ice  nee^s  weShe 
usual  sources  of  care  sought  by  the  homeless  mentally  ID.  enasine 
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Section  13  -  Chemical  Dependency 

Questions  127a-151 

HHS  considers  these  questions  essential.  The  remaining  agencies  completing  the  ratings 
consider  them  highly  desirable.  Given  the  evidence  for  substance  abuse  among  sizable 
proportions  of  the  homeless  population,  these  questions  will  provide  data  to  understand  how 
alcoholism  and  drug  abuse  relate  to  the  many  other  factors  included  in  the  interview 
protocol-especially  antecedents  of  homelessness. 

Questions  127a-132, 142-144 

Questions  I27a-132  and  142-144  are  taken  directly  from  the  Addiction  Severity  Index  (ASI, 
McLellan  et  al.,  1991.  see  above).  These  questions  form  several  scales:  answers  are 
summed  to  form  scores,  which  can  be  connpared  to  national  norms  and  norms  for  treatment 
populations  for  this  segment  of  the  ASI.  The  ability  to  compare  homeless  people's 
responses  to  national  norms  and  norms  for  treatment  populations  will  let  us  determine  where 
homeless  people  fit  on  the  continuum  of  chemical  dependency  problems.  All  items  in 
Questions  I27a-132  and  142-144  must  be  present  to  constmct  the  scale  score,  and  NIAAA 
has  strongly  expressed  an  interest  in  seeing  the  scales  included  in  their  entirety  on  this 
interview  protocol. 

Questions  135-139. 147-150 

Questions  135-139  (for  alcohol  treatment)  and  147-150  (for  drug  treatment)  are  also  taken 
from  the  ASI,  with  minor  nxxjifications  as  accepted  by  NIAAA/NIDA.  They  give  evidence  of 
treatment  patterns  (or  lack  there  of),  and  win  supply  NIMH  with  an  estimate  of  unmet  service 
need,  as  well  as  the  usual  sources  of  care  sought  by  homeless  substance  abusers. 

Questions  133.  144 

The  items  in  these  questions  are  taken  from  ttie  Short  Michigan  AkX)holism  Screening  Test 
(Question  122-Selzer.  Vinokur,  and  van  Rooljen,  1975)  and  the  Drug  Abuse  Screening  Test 
(Question  132-Skinner,  1982).  Both  of  the  original  instruments  are  too  long  to  include  in  this 
study  in  their  entirety  (24  and  28  items,  respectively).  However,  the  inclusion  of  some 
measure  of  synrptomatology  related  to  substance  abuse  was  felt  to  be  important,  to  detect 
the  level  of  functional  impaimient  related  to  substance  abuse  among  those  who  never  sought 
treatment  as  well  as  among  those  who  have,  in  each  case  the  eight  items  selected  are 
those  with  the  highest  correlations  with  the  total  scale  score  for  the  original  scale  (ro.7  or 
higher).  Scores  based  on  these  selected  items  shoukl  function  in  virtually  the  same  way  as 
scores  we  woukl  obtain  If  we  used  aM  of  each  instrument. 
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Questions  134. 145 

Ul^f^lSlli^  m'  assess  the  respondenTs  age  when  heavy  alcohol  or  drug  use  began   We 
are  .nctud.ng  these  questions  to  assure  thai  we  wJB  know  the  duration  of  the  res3entr 
substance  abuse  problems.  Answers  to  these  questions  augment  the  WomiSK  tSl 
^et^nd^m..^'  recenttreatment.  and wil provide  a  more  Lmpl^S^ me 
respondents  Involvement  with  akx)hol  and  dnjgs.  ^       t^ 


Question  151 


This  question  is  asked  so  that  respondents  can  provide  their  general  .npressions  on  the 
availability  and  quality  of  servfces  in  their  community.  'Vfessions  on  ine 


3.      Efforts  to  Minimize  Burden 

Ilm^fJ!^rl!c  "f  r"^«"^s  f « *™^^«"als  at  servfce  sites  who  cannot  respond  with 

LaT^Jrf^l^r^S^J"'  ^"^^  "'*•  ^«  «^  «•»>  ^^^^  the  burden  ofthe  FEMA 
Local  Board  Contart  Persons,  government  contacts,  sen^e  providers  and  knowledgeable 

them  to  list  alt  service  providers  In  their  area 
4.-    Efforts  to  Identify  Duplication,  and  Use  of  Available  Infomiatlon 

HUD  consulted  with  other  government  agencies  and  outside  experts  and  detemiined  that  the 

infomia  ran  on  the  number  of  literally  homeless  persons  who  use  services    The  mo^  recent 
natranal  data  is  the  1987  Urban  Institute  Study.  1  ne  most  recent 

In  March  1987.  the  Urban  Institute  conducted  a  sunrey  of  homeless  persons  who  used 
services  m  cities  of  100,000  or  more.  The  HPWUS  Is  intended  to  parallel  and  extend  the 

rSi'^  ^"'"f  ^  '^  V*^  '"^*^^  •"  ^  '^'  ^^^  to  caiSureThlghor  p^^Son  of 
the  literally  homeless  population  who  use  services.  h"ka;.iioiioi 

To  oTo^fJj' LlC?'""^'  '**!l'°!:^  geographfcal  coverage.  Cities  with  populations  of 

qa7  ?ir^^^!^i^  ^'^'^  ^^^^  ^  "^^  ^  ^^  '"^^^  '"  »^  ^urvey  sample.  (The 
1987  Urban  Institute  survey  only  included  dtles  with  populations  over  100,000.) 


a. 


b. 


r^L^^t      '"^'"w®-  ^*^'^'°"^  *^  "^"^^    ^^  respondent  questionnaire 
wvers  more  topics  and  in  greater  depth  than  was  covered  in  the  1987  Urtjan  Institute 
Survey.  There  are  also  some  questions  similar  to  those  in  the  1987  survey  so  that  a 
companson  may  be  made  between  the  results  of  the  two  surveys.  (The  1987  Urban 
nstitute  sun/ey  only  asked  about  drug  treatment.  The  HPWUS  asks  about  drua 
rJTemTThe'JS^r"  ^^'  ^^^  ^  ^'^^9*^^  ol  drugs  used,  and  Infomiaiion  about 

The  interview  period  for  the  pretest  of  the  HPWUS  will  be  two  weeks  and  for  the 
nationai  survey  a  month.  The  Intenriew  period  for  the  Urban  Institute's  1987  sun/ey 
was  one  week. 
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While  the  results  from  the  Urban  Instihrte's  1987  survey  provide  characteristics  of  homeless 
persons  who  used  services,  I  does  not  include  the  HPWUS's  addittonal  emphasis  on 
geographical  and  topic  coverage  as  descAed  in  A.4.  TTws.  there  is  no  similar  infomiation 
available  that  could  be  used  or  modified  for  use  for  the  purposes  described. 

5.      Minimizing  Burden  on  Small  Businesses 

The  Census  Bureau  plans  on  using  the  combined  FEMA  Local  Recipients  ffle  to  generate 
county  listings  of  sennce  providefs  for  each  county  in  the  survey  and  maU  the  listings  along 
with  a  copy  of  the  HPWUS-IOOBPQ.  Local  Facility  Contacts  Questionnaire,  to  all  service 
providers  shown  on  the  FB^A  Rst  and  al  knowledgeable  local  persons.  Tbe  govemment 
contacts  will  only  be  sent  the  listing  of  service  providers.  The  knowledgeable  k)cal  persons 
and  service  provklers  wfll  be  asked  to  review  the  listing  for  completeness  of  all  sennce 
providers  in  their  area  and  to  add  any^  missed  sen^  provkJers  to  the  Bst.  atong  with 
completing  the  HPWUS  -  100B(X)  questk)nnaire.  The  govemment  contacts  will  only  be 
asked  to  review  the  listing.  The  Census  Bureau  bePeves  the  file  wiO  provkle  an  initial 
comprehensive  listing  of  senrice  providers  cunently  offering  sendees  to  the  homeless  thus 
reducing  the  burden  of  the  sendee  provklers,  govemment  contacts,  and  knowledgeable  local 
persons.  No  small  businesses  wfll  be  contacted. 

6  Consequences  of  Less  Frequent  CoHectkm 

Not  applk^able.  This  is  a  one-time  sun/ey.  The  pretest  is  scheduled  to  be  conducted  in  April 
1995  and  the  national  sun^ey  is  planned  for  Febnjary  1996. 

7  Consistency  with  5  CFR  1320.6 

The  Census  Bureau  will  collect  these  data  in  a  manner  consistent  with  the  guidelines  in  5 
CFR  1320.6. 

8.     Consultations  Outskle  the  Agency 

Consultations  have  been  made  with  the  foHowing  people: 

Dr.  Martha  Burt 

ITie  Urt)an  Institute 

2100  M  Street,  MW 

Washington,  DC  20037 

Tel:  (202)857-8551 

Ms.  Lorraine  Reilly 
The  Urban  Institute 
2100  M  Street.  NW 
Washington,  DC  20037 
Tel:  (202)857-8551 

Dr.  Michael  Dennis 
Research  Triangle  Institute 
Center  for  Social  Research  and 

Policy  Analysis 
P.O.  Box  12194  ' 

Research  Triangle  Parte,  NC  27709-2194 
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Tel:  (919)541-6429 

Dr.  Greg  Owen 

Wilder  Foundation 

Wilder  Research  Center 

1295  Bandana  Blvd..  North  -  Suite  210 

St.  Paul,  MN  55108-5197 

Tel:  (612)  647-4612 

Ms.  Joanne  Wiggins 

U.S.  Dept.  of  Education 

600  Independence  Avenue,  SW  -  Room  4143 

Washington,  DC  20202 

Tel:  (202)401-1958 

Mr.  Tom  Faggen 

U.S.  Dept.  of  Education 

400  Maryland  Avenue.  SW  -  Room  2043 

Washington,  DC  20202 

Tel:   (202)  4qi -1682 


t 


Mr.  John  Pentecost 
USDA  -  FmHA 
Room  5345  •  South 
MFHD  -  PD 

Washington,  DC  20250 
Tel:  (202)  720-8983 

Mr.  Tom  Sanders 
USDA  -  FmHA 
Room  5343  -  South 
MFHD  -  PD 

Washington,  DC  20250 
Tel:  (202)  720-1626 


Ms.  Amy  Donoghue 

USDA  -  FmHA  -  PAS 

3101  Parte  Center  Drive  -  Room  1130 

Alexandria,  VA  22302 

Tel:  (703)305-2920 

Ms.  Jean  Whaley 

Dept.  of  Housing  and  Urtjan  Devetopment 

451  Seventh  Street,  SW  -  Room  7267 

Washington,  DC  20410 

Tel:  (202)  708-1234 

Ms.  Jane  Karadbil 

Dept.  of  Housing  and  UrtDan  Development 
451  Seventh  Street.  SW  -  Room  8112 
Washington,  DC  20410 
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Tel:  (202)708-1537 

Mr.  Lafayette  Grisby 

Dept.  of  Labor 

Room  N-5637 

200  Constitution  Avenue,  NW 

Washington.  OC  20210 

Tel:  (202)535-0677 

Mr.  John  Heinberg 

Dept.  of  Labor 

Room  N-5637 

200  Ck>nstitution  Avenue,  NW 

Washington,  DC  20210 

Tel:  (202)535-0682 

Mr.  David  Lah 

Dept.  of  Labor 

Room  N-5637 

200  Constitution  Avenue.  N\N 

Washington,  DC  20210 

Tel:  (202)535-0682 

Mr.  Eric  Undblom  (IIIC) 
Office  of  Mental  Health 
Dept.  of  Veterans  Affairs 
801  Vermont  Avenue,  NW 
Washington.  DC  20420 
Tel:  (202)535-7311 

Dr.  Robert  Rosenheck,  MD 
VA  Medical  Center 
NEPEC  - 182 
950  Campbell  Avenue 
West  Haven,  CT  06516 
Tel;  (203)937-3850 

Me.  Cynthia  Taeuber 
Congressional  Affairs  Office 
Bureau  of  the  Census 
Washington,  DC  20233 
Tel:  (301)457-4358 

Ms.  Annetta  Clark 
Age  and  Sex  Statistics  Branch 
Population  Divisk>n 
Bureau  of  the  Census 
Washington,  DC  20233 
Tel:  (301)457-2378 

Ms.  Denise  Smith 
Age  and  Sex  Statistics  Branch 
Population  Division 
Bureau  of  the  Census 
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Washington,  DC  20233 
Tel:  (301)457-2378 

Dr.  Charles  H.  Alexander 
Demographic  Statistical  Methods  Divisron 
Bureau  of  the  Census 
Washington,  DC  20233 
Tel:  (301). 457-4290 


J: 


Mr.  David  Hubble 

Victimization  and  Expenditure  Branch 

Demographic  Statistical  Methods  Division 

Bureau  of  the  Census 

Washington,  DC  20233 

Tel:  (301)457-4239 

Ms.  Marjorie  Dauphin 

Victimization  and  Expenditure  Branch 

Demographic  Statistk^l  Methods  Division 

Bureau  of  the  Census 

Washington,  DC  20233 

Tel:  (301)457-4270 

Ms.  Miriam  Rosenthal 
Victimization  and  Expenditure  Branch 
Demographic  Statistical  Methods  Division 
Bureau  of  the  Census 
Washington,  DC  20233 
Tel:  (301)457-4270 

Mr.  John  Bushery 

Quality  Assurance  and  Evaluation  Branch 

Demographic  Statistical  Methods  Division 

Bureau  of  the  Census 

Washington,  DC  20233 

Tel:  (301)457-1915 

Ms.  Andrea  Meier 

Quality  Assurance  and  Evaluation  Branch 

Demographic  Statistical  Methods  Division 

Bureau  of  the  Census 

Washington,  DC  20233 

Tel:  (301)457-1983 

Mr.  Michael  McMan 
FiekJ  Division 
Bureau  of  the  Census 
Washington,  DC  20233 
Tel:  (301)457-4901 

Mr.  Chester  Bowie 
Demographic  Surveys  Division 
Bureau  of  the  Census 
Washington,  DC  20233 


^ 
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Tel:  (301)457-3773 

Mr.  Steven  Tourkin 

Methods,  Procedures  and  Quafity  Control  Branch 

Demographic  Surveys  Division 

Bureau  of  the  Census 

Washington,  DC  20233 

Tel:  (301)457-3791 

Ms.  Jacquie  Lawing 

Deputy  Assistant  Secretary  for  Economic  Development 

Department  of  Housing  and  Urban  Development 

451  Seventh  Street.  SW,  Suite  7204 

Washington,  DC  20410 

Tel:   (202)708-0270 

Mr.  Mark  Johnston 

Senior  Advisor  on  Homelessness 

Department  of  Housing  and  Urtsan  Development 

451  Seventh  Street.  SW,  Room  7274 

Washington,  DC  20410 

Tel:   (202)  708-5528 

Mr.  Mike  Roanhouse 

Office  of  Special  Needs  Assistance 

Department  of  Housing  and  Uiban  Devetopment 

451  Seventh  Street.  SW,  Room  7258 

Washington.  DC  20410 

Tel:  (202)708-1234 

Mr.  James  Hoben 

Office  of  Policy  Development  and  Research 

Department  of  Housing  and  Urtan  Deveiopmen* 

451  Seventh  Street.  SW 

Washington,  DC  20410 

Tel:   (202)706-0574 

Mr.  Gerald  Britten 

Deputy  Assistant  Secretary  for  Program  Systems 

Department  of  Health  and  Human  Services 

200  Independence  Avenue.  SW 

Room  447D 

Washington.  DC  20201 

Tel:  (202)  690-8774 

Ms.  Mary  Ellen  O'Connell 

Office  of  the  Assistant  Secretary  for  Planning  and  Evaluation 

200  Independence  Avenue,  SW 

Room  447D 

Washington,  DC  20201 

Tel:  (202)  260-0391 

Mr  Fred  Osher  (formerly  of) 
Office  of  Programs  for  the  Homeless 


Mentally  III 
National  Institute  of  Mental  Health 
Dept.  of  Health  and  Human  Sendees 
Parklawn  BIdg.,  Room  3C06 
5600  Rshers  Lane 
Rockville.  MD  20857 
rel:  (301)443-3706 

Mr.  Walter  Leginski 
Homeless  Programs  Branch 
Center  for  Mental  Health  Services 
Parklawn  BuikJing,  room  11c-05 
Rockville,  MD  20857 

Dr.  Robert  Huebner,  Ph.D. 
Health  Services  Research  Branch 
Nattonal  Institute  of  Alcohol  Abuse 

and  Ateoholism 
Dept.  of  Health  and  Human  Servtees 
Willow  Bu  idling,  Suite  505 
600  Executive  Boulevard 
Rockville.  MD  20892-7003 
Tel:  (301)  443-0786 

Mr.  Steve  Bartolomei-Hill 

Human  Service  Policy 

Office  of  the  Assistant  Secretary 

for  Planning  and  Evaluation 
Dept.  of  Health  and  Human  Services 
Hubert  H.  Humphrey  BIdg.,  Room  41 OE 
200  Independence  Avenue,  SW 
Washington.  DC  20201 
Tel:  (202)  690-7148 

Ms.  Rhoda  Davis 

Office  of  Supplemental  Security  Income 

Dept.  of  Health  and  Human  Services 

Altmeyer  Building 

6401  Security  Blvd. 

Baltimore.  MD  21235 

Tel;   (410)965-6210 

Ms.  Terry  Lewis 

Administration  on  Children,  Youth, 

and  Families 
Administration  for  Children  and  Families 
Dept.  of  Health  and  Human  Sendees 
Mary  E.  Switzer  BWg..  Room  2426 
330  C  Street.  SW 
Washington,  DC  20201 
Tel:  (202)205-8051 

Dr.  Joan  Turek  Brezina,  Ph.D. 
Program  Systems 
Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation 
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Dept.  of  Health  and  Human  Services 
Hubert  H.  Humphrey  BkJg.,  floom  444F 
200  Independence  Avenue.  SW 
Washington.  DC  20201 
Tel:  (202)  690-6141 

Mr.  Mike  Jewel  (fonnerty  of) 
Office  of  the  Assistant  Secretary 

for  Planning  and  Evaluation 
Dept.  of  Health  and  Human  Services 
Hubert  H.  Humphrey  BIdg  -  floom  447D 
200  Independence  Avenue,  SW 
Washington,  DC  20201 
Tel:  (202)690-7316 

Ms.  Peg  Washnitzer 
Office  of  Community  Services 
Administration  for  Children  and  Families 
Dept.  of  Health  and  Human  Services 
Aerospace  BkJg.,  7th  Roor 
370  L'Enfant  Promenade.  SW 
Washington,  DC  20447 
Tel:  (202)401-2333 

Mr.  Richard  Chambers 
Division  of  Intergovernmental  Affairs 
Health  Care  Rnancing  Administration 
Dept.  of  Health  and  Human  Services 
Hubert  H.  Humphrey  BkJg..  Room  41  OB 
200  Independence  Avenue,  SW 
Washington.  DC  20201 
Tel:  (202)  690-6257 

Ms.  Joan  Holloway 

Health  Resources  and  Sen^ices 

Administration 
Public  Health  Services  . 
Dept.  of  Health  and  Human  Services 
Parklawn  BIdg.,  Room  9-12 
5600  Fishers  Lane 
Rockville,  MD  20857 
Tel:  (301)443-8134 

Ms.  Marsha  A.  Martin 

Executive  Director 

Interagency  Council  on  the  Homeless 

457  Seventh  Street.  NW 

Washington,  DC 

Tel:   (202)708-1480 

Mr.  George  Ferguson 
Interagency  Council  on  the  Homeless 
457  Seventh  Street.  NW 
Washington,  DC 
Tel:  (202)708-1480 
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Ms.  Delia  Hughes 
National  Network  of  Runaway  and 
Youth  Services 
1319  F  Street,  N.W. 
Suite  401 

Washington,  D.C.  20004 
Tel:   (202)783-7949 

Ms.  Vera  Johnson 

SASHA  Bruce  Center  Runaway  Shelter 

1022  Maryland  Avenue,  N.E 

Washington,  D.C.  20002 

Tel:  (202)675-9340 

As  a  result  of  these  consultations,  all  Issues  were  resolved. 
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9.      Assurance  of  Confidentiality 


The  provisions  of  the  Privacy  Act  of  1974  (5  USC  552a)  assure  the  confidentiality  of  the  data 
from  this  survey. 

During  the  pretest  and  the  national  survey,  the  field  representatives  wOl  Inform  all  service 
providers  and  respondents  vertally  of  the  confidentiality  of  their  responses  and  the  voluntary 
nature  of  the  HPWUS  along  with  other  information  required  by  the  Privacy  Act  of  1974  at  the 
time  of  Initial  contact.  As  can  be  seen  on  the  HPWUS  questbnnaire  cover  sheets 
(Attachments  A  and  B  respectively),  a  statement  of  confidentjality  assurance  is  printed  at  the 
top  of  the  form.  Careful  prt)cedures  are  followed  by  the  Bureau  of  the  Census  to  assure 
pnvacy  dunng  the  Inten/lew.  and  to  protect  the  confidentlarrty  of  materials  generated  during 
the  course  of  the  inten^iew.  Every  Bureau  of  the  Census  employee  takes  an  oath  and  is 
subject  to  a  jail  sentence  and  a  fine  for  improperty  disclosing  any  Infomwtion  that  wouW 
kJentify  an  mdivkJual  or  househoW.  All  fieM  representatives  are  trained  to  interview 
respondents  in  private.  All  questionnaires  associated  with  the  HPWUS  pretest  and  nattonal 
survey  will  be  kept  under  secured  conditions  by  the  Bureau  of  the  Census. 

10.    Justification  for  Sensitive  Ouesttons 

The  HPWUS  100(A)  AND  100(B)  questtonnaires  do  not  include  any  questions  of  a  sensitive 
nature.  The  HPWUS  200(X)  questtonnaire  has  the  following  sensitive  questions: 

Section  9  -  Questran  94 

Question  94  asks  respondents  how  they  get  their  food  and  where  they  eat   The  fiekj 
representatives  will  read  the  response  categories  to  the  respondent.  One  of  the  possible 
answers  is  Irash  cans".  When  planning  sendees  to  feed  the  homeless  population  it  is  critical 
to  understand  where  they  get  their  food.  We  need  to  know  the  muter  of  persons  vtrho  eat 
from  trash  cans. 


Section  10  -  Questton  96 

Question  96  asks  respondents  about  their  medical  condition.  The  fieU  representatives  wUi 
read  the  response  categories  to  the  respondent  Possible  responses  include  lest  positive  for 
HIV,  'have  AIDS',  and  'use  drugs  intravenously'.  There  is  Increasing  concem  about  the 
number  of  homeless  persons  with  these  condftions.  Infonnation  about  these,  and  other 
conditions,  is  essential  when  planning  health  care  services  for  the  homeless. 
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These  questions  ask  about  parental  neglect  and  abuse.  A  great  deal  of  evidence  suggest 
that  parental  neglect  and  abuse  asked  about  In  questtons  I20a^  is  implicated  in  mnaway 
behavior  and  youth  homelessness.  The  answers  to  these  questions  win  reveal  the  degree  to 
which  the  present  homeless  population  has  these  experiences  In  their  background  as 
potential  contributing  factors  to  their  homelessness. 


11.    Cost 


The  total  estimated  cost  for  the  pretest  of  the  Sun^ey  of  Homeless  Persons  Who  Use 
Sen/ices  is  $350,000.  We  compiled  this  estimate  using  individual  estimates  devetoped  within 
each  Census  Bureau  divisk)n  involved  In  this  sun/ey.  Estimates  are  based  on  the  size  of  the 
sample  and  the  length  of  the  questtonnaires.  Administrative  overheads,  design,  printing  and 
mailing  costs,  and  the  payment  of  senrice  providefs  ($200  to  each  service  provider)  and 
respondents  ($10  to  each  respondent  for  a  completed  inten/iew)  is  included. 

The  only  cost  to  the  service  provklers  and  the  respondents  Is  the  time  It  takes  to  complete 
the  questionnaire. 
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12.    Estimate  of  Respondent  Burden 


il 


^t  ^!?..  """*®'  °^  government  contacts,  service  provWers  and  respondents  to  be 
contacted  and  the  estimated  burden  for  the  survey  are  indicated  betow: 


Forms 

Government 

Contacts 

for 

Providers 

Questionnaire 

HPWUS-100/, 

Review  of 

Combined  FEMa 

list  and 

completion  of 

Local 

Facility 

Contacts 

Questionnaire 

HPWUS-100B(X) 

hours 


Respondent 
Questionnaire 
HPWUS  -  200 
Nonrespondenitb 


Estimated 
Number  of 
Contacts/ 
Sen^ice  Providers/ 
Respondents 


Time 
(Minutes) 


Total 


Burden 
(Hours) 


35 


5  minutes 


Shouts 


125 


60  minutes 


125 


Total 


72 
18 

250 


45  minutes 
7  minutes 

117  minutes 


54  hours 
2  hours 

184  hours 


We  estimate  the  average  time  to  complete  the  Government  Contacts  for  Providers 
Questionnaire  (refer  to  Attachment  A)  to  be  5  minutes;  the  review  of  the  Combined  FEMA  list 
and  completion  of  the  Ijxal  Facility  Contacts  Questtonnaire  (refer  to  Attachment  B)  to  be  60 
minutes  and  the  Service  ProvkJer  Questtonnaire  (refer  to  Attachnwnl  C)  to  be  30  minutes 
These  estimates  are  based  on  in-house  testing  of  the  questionnaires  by  the  Census  Bureau 


We  estimate  the  Infonnatfon  burden  for  these  fonns  to  be  184  hours.  This  includes: 


3  hours  for  the  completton  of  Government  Contacts  For  Providers  Questtonnaire- 
1 25  hours  for  review  of  the  combined  FEMA  list  and  completton  of  the  Local 
Facinty  Contacts  Questionnaire; 
56  hours  for  the  Senrice  User  Questionnaire. 
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13.    Reason  for  Change  in  Burden 


Not  Applicabfe 
inventory. 


This  is  a  new  survey.  There  are.  therefore,  0  hours  in  the  cun-ent  QMB 


14.    Project  Schedule 

The  Census  Bureau  plans  on  mailing  the  listings  of  sendee  providers  (shelters,  soup 
kitchens,  and  homeless  outreach  programs)  from  the  combined  FEMA  Local  Recipient  file 
and  the  HPWUS  -  Li  letter  along  with  the  HPWUS  -  100B(X)  questionnaire  as  is  appropriate 
for  those  areas  in  sample  to  obtain  the  list  of  sendee  providers  and  food  pantries  in  the  rural ' 
areas.  Census  Bureau  personnel  also  will  contact  individuals  from  federal  and  state 
governments,  agencies,  organizations  and  knowledgeable  local  persons  and  administer  the 
HPWUS-100A  questionnaire  to  obtain  the  lists  of  sen/ice  provWers.  The  Census  Bureau  will 
conduct  a  short  5  minute  inten/iew  with  each  sennce  provider  to  obtain  preliminary 
Information  and  ask  all  service  providers  to  review  the  Bst  for  their  area  for  accuracy.  The 
Census  Bureau  will  conduct  these  operations  during  March  and  April  of  1995.  The  Census 
Bureau  will  also  conduct  inten^iews  with  the  service  providers  during  March  and  April  of 
1995.  The  Census  Bureau  will  conduct  the  intenflews  with  the  respondents  during  April 

B.     Collection  of  Information  Employing  Statistical  Methods 
1.      Universe  and  Respondent  Selection 

The  Census  Bureau  will  conduct  the  pretest  of  the  HPWUS  in  three  areas:  Pittsburgh  PA, 
(includes  Allegheny.  Fayette.  Washington,  and  Westmoreland  Counties);  Amistrong  County 
Community  Action  Agency  Catchment  area,  a  Community  Assistance  Program  (CAP)  outside 
the  Pittsburgh  area;  and  Atlanta.  GA.  The  Census  Bureau  will  select  a  sample  of  three 
shelters,  soup  kitchens  and/or  homeless  outreach  programs  per  area  and  conduct  five 
inten/iews  at  each  site,  twice  during  the  month,  for  a  total  of  90  interviews. 

The  survey  will  provide  detailed  characteristics  about  literally  homeless  persons  who  use 
services.  Most  research  to  date  has  been  conducted  In  urban  and  suburban  areas.  For 
such  areas,  there  is  a  growing  consensus  among  researchers  that  a  service-based  survey 
design  with  multiple  visits  win  give  a  good  representation  of  the  homeless  population  For 
other  areas,  such  as  nonmetropottan  counties  and  lural  parts  of  metropolitan  areas  the 
consensus  is  that  service  sites  are  sometimes  not  adequate  to  cover  the  homeless.  The 
Department  of  Agriculture  asked  us  to  expand  the  survey  so  that  Infomiation  about  mral 
homelessness  can  be  collected.  The  Census  Bureau  kJentified  ways  to  design  the  survey  to 
produce  reasonably  precise  estimates  of  nrnd  homelessness.  However.  K  shouM  be  noted 
that  the  procedures  for  measuring  njral  homelessness  wN  be  less  sophisticated  than  our 
procedures  in  urtwn  areas.  There  is  much  to  team  about  roral  areas  and  the  HPWUS  is  an 
excettent  opportunity  to  collect  lnfonnatk)n  about  lural  homelessness.  The  sampling  frame 
for  the  mral  population  of  the  sun^y  is  Communiy  Assistance  Program  (CAP)  "Catchment 
Areas".  CAP  catchment  areas  are  counties  grooped  together  to  rBceive  funding  and  provide 

i® 7"^?^°  '^®  "®®**^  ^**  ^  *®^^  ^  ^  ^^^  «0««y-  ^  preliminary  research  indicates 
that  CAP  agencies  are  a  good  source  for  lists  of  senrices  In  the  nonmetropoMtan  areas  they 
cover.  ' 
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2.     Procedures  for  Collecting  Infonnatlon 

Sampled  Service  Sites 

The  Census  Bureau  win  conduct  the  pretest  in  three  areas.  Wrthin  each  site  a 
comprehensive  list  of  service  providers  will  be  devetoped.  Service  providers 'will  be  randomly 
selected  for  inclusion  in  the  pretest,  and  randomly  assigned  two  days  for  interviewing    The 
sample  of  service  providers  will  be  stratified  by  type  of  service  provided  and  volume  of 
activity.  1 1 

To  reduce  the  total  duration  of  the  pretest,  the  pretest  sampte  wfll  be  selected  from  an  earfy 
version  of  the  list  of  provWers,  rather  than  waiting  for  the  final,  comprehensive  list.  This  will 
stilt  give  an  adequate  test  of  all  procedures. 

Sampled  Respondents 

Respondents  will  be  randomly  selected  for  indusbn  in  the  sun^ey  at  each  of  the  service  sites 
in  sarrple. 

Estimation 

No  estimation  will  result  from  the  pretest,  but  Infonnalion  will  be  collected  during  the  pretest 
to  evaluate  estinrurtlon  methods  for  the  national  sun^ey  In  1996. 


bas» 


Several  basic  types  of  estimates  are  needed  from  the  survey: 

a.  Weighted  estimates  of  the  average  number  of  persons  using  services  on  any  oiven  dav 
in  April;  ' 

b.  Weighted  estimates  of  the  total  number  of  persons  using  sendees  at  any  time  during 
April. 


Other  estimates  can  be  derived  from  these.  For  example,  the  weights  applied  to  obtain 
estimates  a.  or  b.  couW  be  used  for  estimates  only  of  those  sen^ice-using  persons  who  are 
homeless  according  to  different  definitfons  of  hometessness.  For  the  nattonal  survey  it  is 
likely  that  we  will  give  a  range  of  estimates,  corresponding  to  different  assumpttons  atlout 
coverage  and  multiplicity  biases. 

The  weights  for  a.  will  be  standard  survey  wights  based  on  the  selecUon  probability,  with 
adjustments  for  nonresponse.  There  will  need  to  be  a  "multiplicity  adjustment  to  reduce  the 
relative  weight  of  people  who  have  two  chances  of  selection  because  they  use  both  shelters 
and  soup  kitchens,  as  detennined  from  the  questionnaire.  The  pretest  results  vwfl  be  used  to 
determine  the  optimum  mix  of  shelters  and  soup  Wlchens  for  the  1996  national  survey 


For  b.  we  are  considering  three  estimation  methods.  One  purpose  of  the  pretest  is  to  get 
information  to  evaluate  these  methods. 


METHOD  1:     The  weight  will  be  prooortfonal  to  the  number  of  consecutive  days  prior  to  the 
interview  (up  to  28  davs)  that  the  person  dd  not  use  a  shelter  (for  the  shelter  sample)  or 
soup  kitchen  (for  the  soup  kitchen  samolei.  For  example,  a  person  who  says  this  is  their  first 
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night  in  any  shelter  In  the  last  28  days  will  be  givw  a  weight  28  times  the  typical  weight  of  a 

^Tn  "'o^rl^  t^,  '^''''  ^'  "^^  *^*°'"-  ^''^^^'y-  ^«  "««~d  assu^s  that  for  eve^ 
person  we  find  who  Is  just  entenng  homelessness.  there  are  27  others  whom  we  miss 
because  we  didm  happen  to  interview  them  on  their  first  day.)  There  Is  a  precise 
mathematical  justification  for  the  method  as  giving  an  unbiased  estimate  of  the  total  number 

IfoTir^  *T?  ^^^  ^"^  "^"^"^  "^"^  '^^t^ary.  making  some  assumptions 
that  overall  patterns  of  service  use  are  fairly  constat  throughout  the  morth. 

J^ifo'^nro"!!Ifr'^H °,^  °"'  P^"^  ""^^^  "^  ^"^^  ^^3«t»ck  Of  this  method  would  be 
If  the  pretest  finds  too  many  people  who  are  just  starting  to  use  services  after  a  long 
absence,  resulting  .n  too  many  large  weights.  LMted  research  from  1990  census  evaluation 
projects  suggests  that  this  should  not  be  a  problem.  However,  if  this  turns  out  to  be  a 
itXZ^"'"^' "'' '""  '''''^  2  or  use  Mettx)d  1  with  a  7^  -wlrxtow"  instead  of 

■^^^JP^:      The  weight  wfll  be  Inversely  ompnitional  to  tha  numher  of  davs  In  th»  ta<« 

krtchen  samp  e).  This  is  the  procedure  used  In  the  1987  Urban  Institute  study.  We  will  ask 
IvonT^™  ^fri^^'P^"*^  ^^^  ^'vey.  TNs  approach  has  two  disadh^ar^ges  f^ 
P^rh  np?.o?^f?H  '  ^  ^^^'^  ^°~'*''y'  ^^  "^^  ^  ^  mathematical  bias  unless 
^r/rirnnSs'^®  P^""  °^  '"'^^  "^  ««^  ""^  Second.  It  is  not  reasonable  to 
aska  person  for  hfe/her  average  shelter  use  for  an  entire  month,  so  the  method  cannofg^e 
direct  estimates  for  the  total  number  using  senricas  during  a  period  tonger  th^aTe^k!  ^ 

METHOD  3:      Capture-recapture.  We  do  not  Intend  to  use  this  method  during  the  pretest 
Smnf/    rj'"  "^w^^  P'^*^^"'  as  If  we  were  using  this  method.  oi^prLT 
s^p^  wn\  be  designed  to  limit  the  number  of  times  we  encounter  the  same  indrvldual   We 
are  not  using  capture-recapture  estimation,  we  woukl  have  to  select  the  sample 
independently  each  day.  so  that  there  would  be  a  chance  that  a  person  or  srnall  shelter 
might  come  into  sample  numerous  times. 

2!ftil!!?f  a'"^^®^™!^®  ^®'^"'  ^"™^  developed  the  survey  design.  As  part  of  Joint 
StatistK:al  Agreements  between  the  Urban  Institute  and  the  Census  a^au  thefoflov^S 
operanonal  papers  were  devetoped.  The  papers  are  induded  as  part  of  thfe  0MB  C^^ance 

Joint  Statistical  Agreement  91-30 

-  Developing  a  Provider  List  -  Noven*er  27. 1991 

-  Methodotogical  Issues  and  Optkjns  -  htoverrtw  27  1991 

-  Options  for  Evaluating  Coverage  In  Urban  Areas  -  December  10  1991 

-  Ranking  of  Data  Items  by  Federal  Agencies  -  December  10. 199*1 

Joint  Statistical  Agreement  92-01 

-  Draft  Questionnaire  and  Agenc)  Data  Needs  -  March  26  1992 

-  Devetoping  Provider  Lists  for  a  National  Homeless  Sun^ey  -  March  26  1992 

-  Proposed  Methodology  for  a  National  Homeless  Sun^y    March  26  1992 

-  Questions  for  UndupTicating  and  tor  Estimating  a  Month^x)ng  Point  'prevalence  and 

Annual  Prevalence  -  March  26, 1992 

-  Developing  Estimates  of  the  Number  of  Servic*  Pioviders  in  Different  Strata  - 
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Ap/il  10. 1992 

-  Options  for  Evaluating  Survey  Coverage  In  Ufb»  Areas,  and  Preliminary 

Information  on  Rural  Areas  •  April  10, 1992 

Joint  Statistical  Agreement  92-04  (See  Attachmert  L) 

-  Mechanics  of  Ust  Development  and  Addlionat  Held  and  Sunday  Procedures  - 

August  14.  1992 

-  Estimates  of  Service  Providers  and  Users  in  Non4/ISA  Areas,  and  Options  for 

Evaluating  Survey  Coverage  In  These  Areas  -  August  4. 1992 

3.      Methods  to  Maximize  Response 
a.     Survey  Frame 

New  research  indicates  the  greatest  inprDvement  In  coverage  of  the  homeless 
population  is  through  multiple  visits  to  sen^  sites  (e.g..  soup  kitchens  and  shelters) 
and  outreach  programs  during  a  four-week  period.     The  HPWUS  survey  design  uses  a 
service-based  methodotogy.     A  "senrtce  user  is  anyone  who  uses  generic  services  or 
shelters,  soup  kitchens,  or  other  services  for  the  homeless.  The  survey  frame  will 
include  shelters,  soup  kitchens,  and  outreach  programs.  A  "non-servwe  user  is 
anyorie  who  does  not  use  any  of  these  servicas. 

According  to  the  1987  Urban  Institute  study,  ttie  shetter  frame  covers  homeless  people 
who  use  shelters,  which  may  be  35  to  40  peicent  of  the  homeless  on  any  given  night 
and  about  50  percent  over  the  course  of  a  week.  If  conducted  on  a  one-night  basis  ' 
the  shelters'  sampOng  frame  taken  by  itself  wfl  miss  many  homeless  who  use  shelters 
infrequently,  homeless  service  users  who  do  not  use  shelters  but  do  use  soup  kitchens 
and  other  services,  and  homeless  people  who  do  not  use  any  sen^tees.  If  data 
collection  involves  repeated  samples  from  the  same  shelters  over  the  course  of  a  week 
or  a  month,  a  consklerably  higher  proportion  of  the  homeless  (pertiaps  as  high  as  70 
percent)  is  fikely  to  be  captured  through  a  methodotogy  based  on  shelters. 

The  soup  kitchen  sampling  frame,  taken  by  IseV  over  the  course  of  a  week,  win  capture 
a  proportton  of  very  poor  people  residing  in  conventional  dwelfings  who  may  turn  out  to 
be  at  imminent  risk  of  homelessness.  AocoRfng  to  the  1987  Urban  Institute  study  43 
percent  of  soup  kitchen  users  are  not  Utofaiy  homeless.  When  shelter  and  soup  ' 
kitchen  frames  are  combined  during  the  course  of  a  week,  the  shelter  and  soup  kitchen 
frames  will  probably  cover  about  70  percent  of  the  literally  homeless  and  a  smal  but 
unknown  proportton  of  the  service-using  at-risk  populalton.  When  data  collection  covers 
a  month  (as  planned  for  the  national  sunrey),  the  coverage  wiU  be  even  greater- 
perhaps  as  high  as  85-90  percent  of  the  JMly  homeless. 


In  many  cries,  the  array  of  sennces  lor  the  homeless  include  one  or  more  outreach 
programs.  These  programs  may  be  operated  by  a  shetter.  soup  kitchen,  dropnn  center 
health  care  center,  neighborhood  center,  or  oftersenncefadltty.  Their  target 
populatfon  is  homeless  people  who  do  not  raminely  use  shetters  or  soup  kitchens   The 
outreach  programs  typteafly  distrtoute  food,  and  sometimes  blankets  or  warm  ctothing 
Outreach  teams  typically  foltow  a  route  thai  covers  the  known  tocations  frequented  by 
homeless  street  people,  or  where  homeless  street  people  assemble  at  the  time  they 
know  the  "food  wagon"  will  come  by.  Inducing  outreach  programs*in  a  design  as  a 
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sampling  frame  allows  one  to  maintain  the  control  and  efficiency  associated  with 
sampling  sen/fce  programs  and  their  users.  whHe  still  rea^n^^^^^- 

st^jers,  soup  Mchens.  and  ouUeach  p«v»ns  a>e  Wento^mu^TJJ^s  o«r  S 

^SIT^  ain*nS,T'°,„T'  nr=ll^  "^  ""^  •«"™'»«  population  as 
^ssioie  aw  stiD  meet  the  cost  consderation  ot  the  sponsois.  FromDrevious 

ana  easier  tnan  implementing  a  street  enumeration  to  attempt  to  aet  the  la^  i  o 
there  is  no  guarantee  we  would  get  the  last  10  peroenL  coverage. 

Incentives  to  Participate  In  the  Survey 

XS.'SlTemZ.''^  ""Jr^  """  "^  «^'  •«"«  conducted 
service  priiiders  2to1re  ^  to  n^S2S.TS^ ""  Tf*  ""  •*"  •""*«"  P"  ""e 

thousand  eiB«hund^?Li^^SS^£S?S^"^PP,?^  Five 

consisted  of  econoinicalJ^K)SiS«iraSHk.J?l?.^^'*^'"'™' 

response  ,«es  and  other  outcor^s  for  the  «per»hentailmu^^"*S  group) 
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to  those  for  the  control  group  (the  $0  incentive  group).  The  most  notable  findings  from 
this  survey  on  the  effect  of  respondent  p^mems  are: 

Response  rates  Increased  by  offering  a  monetary  Incentive.  [More  people  were 
located  (10  percent)  and  completed  the  survey  (5  percent)  when  an  incentive  was 
offered.] 

Item  nonresponse  rates  decreased.  (Fewer  'Dom  Know"  responses.) 

The  cost  per  completed  interview  was  smaller  for  the  group  that  was  offered  an 
incentive. 

The  second  study,  by  the  Educational  Testing  Service  (1991).  examined  the  use  of 
monetary  incentives  in  the  pilot  test  of  the  National  Adult  Ueracy  Sun^ey.  The  sample 
population  of  2.000  included  a  nationally  representative  sample  of  adults  aged  16  and 
older  living  in  households.  The  sample  persons  completed  a  15  minute  background 
questionnaire  and  a  timed  45  minute  test  of  literacy  skills.  The  respondents  received  a 
monetary  incentive  of  $0.  $20.  or  $35  tor  participating  in  the  survey.  The  inpact  of  the 
monetary  incentives  were  determined  by  comparing  the  survey  response  rates  and 
other  outcomes  for  the  experimental  groups  (the  $20  and  $35  incentive  groups)  to 
those  for  the  control  group  (the  $0  incentive  group).  The  most  notable  findings  from 
this  survey  on  the  effect  of  respondent  payments  are: 

Response  rates  for  economically  disadvantaged,  minority,  and  high  school  c— vjut 
populations  are  significantly  improved  by  offering  monetary  incentives. 

The  use  of  monetary  incentives  reduced  item  nonresponse  and  data  collection 
costs. 

i 

Many  other  studies  have  been  done  and  articles  written  docunwnllno  the  effect  of 
monetary  incentives  on  response  rates. 

A  study  by  MiMer.  Kennedy,  and  Bryant  (1972)  of  the  1971  Health  and  Nutrition 
Examination  Survey  showed  that  offering  a  monetary  incentive  increased  the 
response  rate  from  70  percent  to  82  peicertf. 

A  study  by  Chromy  and  Horvitz  (1978)  suggests  that  response  rates  were  found  to 
be  unacceptaWy  tow  when  no  monetary  incentive  was  used.  However,  the 
part«ipation  rate  increased  from  70  to  85  percent  with  the  use  of  monetary 
incentives. 

A  study  by  Berk.  Mathiowetz.  Ward,  and  Whtte  (1988)  discusses  how  monetary 
incentives  improved  the  response  rales  of  adults. 

During  1991  and  1992.  the  University  of  Michigan  Survey  Research  Center,  examined 
the  effects  of  monetary  incentives  on  ttte  willingness  of  youth  to  partfcipate  In  the  Youth 
Risk  Behavtor  Sun^eillance  System  (YRBS)  interview  and  on  their  motivation  to  answer 
YRBS  questions  as  accurately  and  tmlMuDy  as  possWe.  The  study  involved  focus 
groups  with  about  6  to  8  teenagers  (ages  12-19)  in  each  group.  The  focus  groups 
Included  teenagers  from  a  range  of  ages.  radaJ,  and  ethnic  backgrounds  and  both 
sexes.  In  order  to  assess  the  impact  ct  monetary  incentives  on  respondent 
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participation  and  the  motivation  group,  intenriews  with  Ixrth  the  youth  and  their  parents 
occun-ed.  A  split  sample  experiment  was  conducted  during  the  pretest  interviews  in 
order  to  more  formally  assess  the  effect  o#  monetary  Incentives  on  respondent 
participation.  The  most  noHabte  findings  from  the  YRBS  on  the  effect  of  respondent 
payments  are: 

Youth  who  are  aware  that  they  wl  be  paid  for  completing  an  intenrfew  are  more 
likely  to  agree  to  participate  (the  cooperation  rate  increased  from  79  percent 

to  90  percent  because  of  the  respondent  being  paid  for  participating  in  the 
survey). 

NOTE:  The  youth  group  participants  staled  that  monetary  compensation  (the 
youth  received  $20  for  participating  in  the  study)  was  important  to  their  keeping 
their  appointments  to  participate  in  the  sludy. 

Youth  feel  that  monetary  compensation  increases  the  seriousness  wrth  which  they 
approach  the  task  of  answering  questions  and  increases  the  accuracy  and 
tnjthfulness  of  their  responses.  This  point  is  partkaiiariy  relevant,  given  the 
personal  nature  of  the  HPWUS  questionnaire  (i.e..  dnjg  and  akx>hol  use  and 
mental  health  status)  and  the  fact  that  the  HPWUS  questionnaire  will  be 
administered  at  the  sen^  provxler  facilities. 

The  first  two  studies  show  that  the  response  rates  for  economically  disadvantaged 
populations,  which  include  homeless  persons  who  use  servk^s,  are  significantly 
improved  by  offering  monetary  incentives.  WWIe  the  University  of  Mfehigan  survey  only 
dealt  with  the  effects  of  monetary  incentives  on  youth,  the  results  not  only  show  that 
youth  respondents  are  more  w«ng  to  cooperate  when  they  receive  payment  but  that 
the  parents  of  the  youth  also  feel  that  peymeit  is  beneficial  in  obtaining  the 
respondents  partkapatton.  The  resuAs  Aom  tfris  survey  are  noteworthy  since  the 
respondents  for  the  HPWUS  will  include  both  youth  and  adults. 

No  sun/eys  have  been  conducted  with  homeless  persons  to  actually  conpare  the 
response  rates  of  homeless  persons  who  receive  a  monetary  incentive  for  partfcipation 
to  those  homeless  persons  who  do  not  receive  a  monetary  Incentive  for  participatfon. 
However,  there  have  been  numerous  studtes  conducted  dealing  with  the  homeless 
populatk)n.  in  which  respondents  were  pakL 

in  a  paper  presented  at  the  Fannie  Mae  Annual  Housing  conference  in  Washington,  DC 
on  May  14. 1991.  Dr.  Mk:haei  Dennis  of  the  Research  Triangle  Institute,  presented  a 
chronotogfcal  summary  of  ten  reievani  studies  on  homelessness  completed  since  1983. 
(See  Attachment  H  for  a  list  of  these  studies.)  In  afl  ten  studies,  the  respondents 
received  payment  for  partk:ipating  in  the  stud^.  In  February  1991,  the  Research 
Triangle  Institute  conducted  the  WasMnglon.  DC  Metropolitan  Area  Dnjg  Study 
(DC'MADS)  and  pakl  partk:ipants  $10  atong  wlh  offering  them  coffee.  Jufces,  Pop 
Tarts,  and/or  toothbnjshes  for  taking  the  time  to  partk:ipate  in  the  survey.  The 
Research  Triangle  Institute  also  gave  a  $35  food  donatton  to  the  senrice  provkters  each 
morning  they  sampled  at  the  provUer^  facSy.  In  October  1991,  the  WikJer  Foundatfon 
completed  a  statewkte  enumeratton  of  homeless  persons  In  Minnesota.  Respondents 
received  a  $5  cash  payment  for  the  haV-hour  intenriew. 
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These  past  practtoes  of  payinf  respondents  has  direct  inpHcations  on  the  HPWUS 
survey  design  and  on  rssponse  rates  of  the  HPWUS.  The  aucoess  of  the  survey  is 
dependent  upon  the  cooperation  of  the  servtoe  provMers  and  respondents. 

(1)    Cooperatton  of  Servfce  Providers 

Most  servfce  providers  require  (or  prefer)  respondents  to  be  compensated  for  their 
participation  in  the  survey.  Paying  the  sen^  provUers  is  also  critical  to 
guarantee  their  cooperation.  The  cooperation  of  the  servfce  providers  is  essential 
for  the  foitowing  reasons: 

(a)  ProvkJers  determine  If  the  voluntary  survey  will  be  conducted  at  the  facility. 
They  also  detemilne  togistical  arrangements  for  oondocting  the  interview. 

(b)  ProvWers  must  agree  to  allow  respondents  to  remain  at  the  facility  (e.g.,  after 
eating)  to  be  htenriewed.  NormalJy.  persons  are  required  to  Immediately 
leave  the  site  once  services  are  provkled. 

(c)  ProvkJers  often  have  significant  Influence  with  homeless  persons  seeking 
their  servfces. 


(2)     Respondent  Cooperation 

The  survey  design  of  the  HPWUS  requires  sampling  persons  at  the  facility. 
Paying  respondents  is  criticai  to  ensure  that  designated  sample  persons  remain  at 
the  facility  to  be  Interviewed  once  they  have  used  the  senrtces  offered.  Without 
payment,  there  is  little  Incentive  for  respondents  to  remain  on  site  for  an  Intenriew 
that  may  take  45  minutes  and  asks  personal  questfonsi  such  as  dnjg  and  atoohol 
use.  mental  health  status,  living  conditions,  victimizattons,  and  imprisonment 

In  our  consuttattons  with  outside  experts  In  this  field.  aH  persons  Indicated  that 
paying  respondents  to  partfcipate  In  the  sun^ey  was  critfcal  to  achieving  acceptable 
response  rates.  All  experts  agree  that  we  shouW  expect  high  nonresponse  rates  If 
respondents  are  not  compensated  for  their  partfclpatton. 

To  ensure  the  cooperation  ot  the  service  provfcers  and  the  respondents,  we 
recommend  that  a  Memorandum  ol  Understanding  (see  Attachment  I)  be  entered 
into  by  the  U.S.  Bureau  of  the  Census  and  the  servfce  facility.  Under  this 
agreement,  the  Census  Bureau  will  compensate  the  service  provkters  for  their 
help.  For  example,  the  Census  Bureau  wH  ask  the  sendee  provider  to: 

Partfcipate  in  pre-oontact  meeting(s)  with  Census  Bureau  regtonal  office  staff 
to  make  toglstfcal  an-angements  to  conduct  the  survey. 

Make  space  available  at  the  facility  to  tnten^iew  sample  persons. 

Agree  to  altow  the  fiekJ  representatives  to  conduct  Interviews  on  scheduled 
days  and  at  scheduled  \imes  according  to  the  statistical  sampling  schc.ries 
designed  for  the  HPWUS. 

Administer  cash  payments  of  $10  to  sun^y  respondents.  Administering  cash 
payments  this  way  alleviates  safety  concems  about  placing  the  fiefc 
representatives  and  survey  respondents  at  risk  of  crime. 
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We  believe  that  the  studies  summarized  here  make  a  strong-case  for  the  use  of 
monetary  incentives  to  guarantee  the  cooperation  of  the  service  providers  and  tho 
responderrts. 

Testing  of  Procedures 

The  pretest  wilf  use  withfn-shelter^oop  kitchen  sampling  procedures  adapted  from 
procedures  used  successfully  in  surveys  the  Urban  Institute  and  the  Research  Triangl- 
Institute  conducted.  An  important  purpose  of  the  pretest  is  to  test  these  procedures  with  the 
Cerisus  Bureau  field  staff.  These  sampling  procedures  must  be  understood  and  correctly 
implemented  by  the  Census  Bureau  field  staff  to  ensure  the  statistical  integrity  of  the  survey 
Additional  areas  to  be  tested  are:  -^^uivey. 


a. 

b. 


c. 
d. 
e. 


Developing  a  comprehensive  listing  of  sen^ice  providers  in  the  pretest  area. 

Conducting  pre-contact  meeting(s)  with  senrice  facilities  to  ensure  their  voluntary 
participation  in  the  survey.  Also,  testing  the  process  of  entering  Into  a  Memorandum  of 
Understanding  with  the  senrice  provider  to  administer  payment  to  the  sun^ey 
respondents  and  to  secure  space  at  the  facility  to  conduct  the  interview. 

Administering  payment  to  survey  respondents  via  the  Memorandum  of  Understanding. 

Developing  Field  Representative  training  and  procedural  manuals. 

Developing  methodotogy  for  correcting  for  duplfcalion  of  sun/ey  respondents  and  for 
developing  estimates  of  the  population. 


Contacts  for  Statistical  Aspects  and  Data  Collection 

The  following  individuals  are  being  consulted  on  statistk:al  aspects  of  the  survey  design: 

Dr.  Martha  Burt 
The  Urban  Institute 
2100  M  Street.  NW 
Washington.  DC  20037 
Tel:  (202)857-8551 

Dr.  Michael  Dennis 
Research  Triangle  Institute 
Center  for  Social  Research  and 

Policy  Analysis 
PO  Box  12194 

Research  Triangle  Park,  NC  27709-2194    - 
Tel:   (919)  541-6429 


Dr.  Charies  H.  Alexander 
Demographic  Statistical  Methods  Division 
Bureau  of  the  Census 
Washington,  DC  20233 
(301)457-4290 

l^iZ^^t^""'^^  T.T^  thedata  for  this  survey.  Mr.  Steven  TourWn  is  responsible 
for  the  collection  of  ail  data  and  is  the  Census  Bureau  contact  person  for  the  surveV 
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Mr.  Steven  C.  Tourkin 
Demographic  Surveys  Diviston 
Bureau  of  the  Census 
Washington,  DC  20233 
(301)457-3791 
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List  of  Attachments 

HPWUSIOOA  Government  Contacts  tor 
Providers  Questionnaire 

HPWUS-100B{X)  Local  Facility  Contacts 

Questionnaire 

HPWUS-200(X)  Service  User  (Respondent)  Questionnaire 
Memorandum  of  Understanding 
Title  12  United  States  Code  Section  1701  z-1 

HPWUS-L1  Cover  Letter  and  HPWUS-LIA 


?n'.«,;^-^-  o   ^T^?'  'i^-  ^^'^'  ^'^-  ^  ^^^^'  ^  19M-  The  Effect  of  Prepaid  pnrt  P^mic^ 
Incenttves:  Results  of  a  Controlled  Experiment.  Journal  of  Official  Statistics ^  rromiseq 

Vol.  3  (4).  wmuoiioa. 


Wash^'n^'on^D^^^^^^^^  ^^e^"q  the  Homelesv  f»..  the  Prepared  M.a.  Pmvi.^n  WorV. 

Snl^p?;  ^\^!l^''.7''^'  ?•  ^®^®'  The  Use  of  Monetarv  lncen«ves  in  M^innal  Assessment  Hn..c.h.M 
Surveyi,  Journal  of  the  Amencan  Statistical  Association.  No.  363, 473^^78. 

Vnh.m!!''.?''7^f  "^  ^^.Tif®K..\^!^.  National  Adult  Uteracv  Survey:  Aridpnri..m  to  Clearance  Ppr^^gp 
Volume  II  -  Analyses  of  the  NALS  Field  Test.  PrincatonnsLr         — ^  ' 

prn^:'^-.!al*^^"'  ^  ^®^^-  The  1990  Annual  Report  of  the  tntpr:,r^encv  Council  on  the  Hom»iP.< 

p!nfrimon;.tc -h"^  ^f^''  ^P'  '^  ^"^^  °^  '^°"«tary  Payments  on  Survey  Responses: 
Expenmental  Evidence  from  a  Longitudinal  Study  of  Economically  Disadvantaged  Youths  • 
Proceedings  of  the  American  Statistical  Assor.iatinn   Section  on  Survey  Research  Methods.  1981 .  258- 

m^olfnp  v"^--  ^^'^^•}-'  O'BQfin.  C.P.  and  Woody.  aE  1991.  The  Addiction  Severity  Index" 
Ses  \nrv28/l'  ^  *^^  ^^^"^  '"'^'^^  ^"  ^^^  ^'^  ^  AJcoholismlnd  R  O.W. 

Hi'^'^M'l!!!"^'  ^-  ^  ^"^T'  ^•^-  "'^  ^"^ o' the  Bfect of  Renumeration  Upon  Response  in'  a 

oT^drstaS:  i^7r3T;75^"^^ "  ^^^'^  ^  ^  ^-^-^  ^-^'-^^-'  ^--'-^'^  ^^^" 
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HPWUS-1IW/V 


ATEAOffENT  A 


Survey  of  Homeless  Persons 

Who  Use  Services  (HPWUS) 

Agency  Questionnaire 


Regional  Office 
Name    __ 


Date  of  Contact 


Local  Government  Agency  Name 

(Aiso  tniflr  Oepariment  or  Division,  if  appbcaM ) 


2.  Telephone  Number 

(UtMd  nam*  of  oonua  parson,  if  «vaiiat>i«.) 


Good  morning  (afternoon).  My  name  is 


and  I  am  caliing 


7       lu    .,  ■    '"••*""*'^"/-  •«"/  Maii/cr  /o anu  I  am  calling 

from  the  United  States  Bureau  of  the  Census  in  (RO  city).  The  Census 
Bureau  is  prepanng  to  conduct  a  survey  o,  homeless  persons  who 
receive  services  from  local  service  providers.  In  order  to  conduct  this 
survey,  we  are  creating  a  comprehensive  list  of  all  people  or  organizations 
who  provide  services  to  homeless  persons  in  the  (city/county  name)  area 


3. 


Do  you  or  does  your  agency  maintain  a  list  of  people  or  organizations 
who  provide  services  to  the  homeless? 


Dves" 


Can  you  send  us  (either  by  mail  or  FAX)  a  copy  of  your  listing  of 
local  service  providers? 


Unable  to  send  list.  (Provide 
reason,  if  given.  arxJ  continue 
Interview  as  if  a  "No"  response.) 


b.   LJ  Sending  list.  (Provide  regional  office 
address  or  FAX  number.  Enter 
respondent's  name  and  title  in  items  5 
arxJ  6.  Thank  the  respondent  tor  his/her 
assistance  and  end  the  intennew.) 


/ 

U  No  -  Can  you  tell  me  the  names,  addresses,  arxJ  telephone  numbers  of  any 
local  service  providers? 


d-   [_J  No  -  (Enter  respondenrs  name 
and  title  in  items  5  and  6. 
Thank  the  respondent  for  his/her 
assistance  and  end  the  interview.) 


c-  Q  Yes  -  Enter  the  name,  address, 
arxj/or  telepfione  number  for  up 
to  five  service  providers  in  item  4. 
Enter  respondent's  name  and  title  in 
items  5  and  6.  Thank  the  respondent 
(or  his/her  assistance  and  end  the  intennew. 
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Foim  H~nwUS-ii^iB(x) 

1/13/95  ^ 


■      ATTACHMENT  B 

LOCAL  FACILITY  CONTACTS 

T^i  SURVEY  OF  SERVICES  FOR  HOMELESS  PERSONS 


I 

o 

I- 


Q)      OS  ^ 
CO       iK? 

2  ^ 
K  o 


M 

0} 

o 

Z 


we  are  a$K,ng  you  to  Identify  program,  aixj  tervces  that  serve  ^opls  who  are  hof^iess    

as  defined  by  3tewart  B  McKinney  Honwiev  AssisUnce  Act  of  1987   When  thnk.ng  about 
your  program,  and  services,  please  list  all  programs  or  services  for  the  horrwless  wlUther 
they  serve  inOviduals,  families,  vctirris  of  domyjstx:  violence,  runaway  youth  persons  w«h 
mental  illness,  or  other  homeless  groups  , 

The  McKinne^  An  defines  'homeless"  as 

(1)  An  indtjidual  who  lacks  a  fixed  regular,  and  adequate  night-tinv;  res«lence  and 

(2)  An  individual  who  has  a  primary  mght-firtie  residency  that  is 

(1)  A  supervised  pi.blicly  or  privately  operated  shelter  designed  to  provide  terT-,po'ary  liv.rq 
accowodations  (including  wleta'e  hotels,  congergate  shelter  and  transitional 
^         housingfor  the  mentally  ill): 

(11)  An  inBtitution  that  piovide  a  temporary  residence  for  individuals  intended  to 
be  institutionalised;  or 

t' 

(iii)  A  putlic  or  private  place  not  designed  tor.  or  ordinanJy  used  as.  a  regular  sleeping 
accommodations  for  human  tjeings 

(3)  This  tenm  does  not  include  any  individual  lmpflsor^ed  o'  otherwise  detained  under  a- 
Act  ol  Congress  or  a  state  law 

People  Who  are  at  imminent  rrsk  of  losing  fhe.r  housing  because  they  are  be-r»g  evicted  Vcm  private 
dwelling  units  pi  are  being  discharged  from  inslit  Jtions  and  have  nowhire  else  to  qo  a,p  usuallv 
considered  to  be  homeless  for  program  eligibility  purposes 

_ 

A        Dale  form' completed  (MonTh  andOay) 


B        Name  and 


C        Address 


Titif  Of  person  cor 


completing  form 


Phorie  Numbe' 


include  area  code) 


-.J    . 


We  are  asking  you  tf  Sfoliowrng  questions  on  progri.^  thit  yoJ  are  itfiliiTed^h"  "ol 
that  you  offer,  that  prbvide  assistance  to  homeless  persons 


Do  you  olter  piograms  to  serve  the 
homeless  at  THIS  ADDRESS? 

Ves  services  provided  at  this  address 

No.  services  tor  the  homeless  are  not  provided 
at  thts  address 

bo  you  piovkie  prograiiMt  lor  the  homeiesi 
at  other  locations? 


Are  you  affiliated  with  a  parent  organization 
that  provides  programs  (or  homeless 
people  at  other  locations? 


0  Ves  -  ANSWER  QUESTIONS  2  THROUGH  24 
0  No  -  ANSWER  QUESTIONS  2  AND  3  ON(LV 


D  Ves  -  LIST  NAMES.  ADDRESSES 

CONTACT  PERSONS  AND  PHONE 
NUMBERS  ON  PAGES  37  and  38 

DNo 

f  Yes"^LtSf  nTmES.  AbblfeSSCS 

CONTACT  PERSONS  AND  PHONE 
NUMBERS  ON  PAGES  37  and  38 

DNo 


I 


Paget 


\*  1   KJ\J 
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Cgmp!;tipf  t?^;  Qfcslicnn&jrs 

This  ques'Jcnnaire  is  organized  by  type  of  program  to  make  it  easier  for  you  to 
complete.    Sj^ccifically,  questions  4-19  each  contain  several  questioris  about 
participation  in  and  services  offered  under  16  program  t>'pcs.   These  questions  are 
repeated  for  each  program  type. 

You  only  need  to  provide  information  about  the  PROGRAMS  you  opera'e  at  this 
address,  and  the  se.'^ices  the-;e  pro£T?:ns  offer. 

For  example,  if  you  operate  2  separate  programs,  that  each  receive  scparat;  funding 
e.g.,  a  drop-in  center  and  transitional  housing,  you  would  complete  the  stctions  for  a 
drop-in  center  and  for  transitior^  housing,  but  not  the  sections  for  the  other  14 
program  types. 

But,  if  ycu  operate  one  program  that  offers  various  types  of  services  (e.g.  a 
transitional  housi.ng  program  that  offers  outreach  services  and  mental  health  services 
as  part  of  the  program),  you  would  complete  the  section  on  transitional  housing  only, 
E.nd  provide  information  about  your  outreach  and  mental  health  services  in 
question  7k-o. 

All  Respondents  should  completg  Qu{ 


i 
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TtPC  of  ProgTam/Servicex  ^\  This  Adrirff;]} 
The  prodiW  that  you  may  offer  at  this  address  are  listed  below.  For  each  mark  'Yes' 


OUTREACH  PROGRAM  -  going  out  mto  the  streets  to  take  homeless  people  food 
blankets,  or  other  necessiues;  to  offer  medical/mental  health  care  and/or  chemical 
dependency  screenings/referrals;  or  to  offer  other  assistance  on  a  regular  basis'>  (Mobile 
outreach  programs  only  -  NOT  in-house  programs)  -Regular"  is  defined  as  at  least  on  e 

SoTl^tS^e,^'    ^^  °'  ''^'"-   '*°^"'  ^"^  "'"^^  "'  '""'^'^"^  "-^^  **  sect^n  on 


IF  YES. 

ANSWER 

QUESTIONS 

ON 


DROP-IN  CENTER  -  that  provide  daytime  serv  ices  primarUy  for  the  homeless  (OTHER 
1  HAN)  facilities  servmg  meals  that  should  be  Included  under  SOUP  KITCHENS. 


EMERGENCY  SHELTER  PROGRAM  -  operate  on  a  first<ome-first  served  basis  where 
people  must  leave  in  the  morning  and  have  no  guaranteed  bed  for  the  next  nicht  OR 
where  people  know  that  they  have  a  bed  for  ,  specified  period  of  time  (even  U^^they  leave 
tlJ^T!  7"^  ««^ay)  Shdters  include  facUities  which  provide  temporary  shelter  during 
extremely  cold  weather  (such  as  churches)  and  may  provide  emergency  shelter  for 
runaway  or  neglected  children  and  youth,  or  for  battered  or  abused  women. 


n  Yes  -  p.2-3 
(INo 


U  Yes  -  p.4-5 
ONo 


n  Yes  -  p.6-7 
DNo 


d.     TRANSmONAL  HOUSING  PROGRAM  -  (maximum  stay  up  to  two  years)  which  offer 
augmented  services  to  promote  self-sufficiency  and  to  gain  permanent  housing. 


PERMANEm-  HOUSING  FOR  HOMELESS  PEOPLE  -  with  support  services.  His 
may  mdude  Section  8  vouchers.  PHA  units.  SROs,  and  other  long-term  housing 
assistance.  In  this  section  ONLY  include  permanent  housing  designed  to  serve  persons 
who  are  homeless  AT  THE  TIME  OF  ENTRY  INTO  the  pLan^m  housing 


D  Yes  -  p.8-9 


(]  Yes-p.lO-ll 
DNo 


VOUCHER  ARRANGEMENT  -  hotels,  motels,  or  other  facUities  (other  than  shelters) 


VOUCHER  ARRANGEMENT  -  office  which  distributes  vouchers  for  shelter  to  homeless 

people 


H  ,  K       ^"^'^  °J.  ^^^^  DISTRIBUTION  -  Soup  kitchens,  food  lines,  and  programs 
distributing  prepared  breakfasts,  lunches,  or  dimiers  for  homeless  or  needy  people 
These  programs  may  be  organized  as  food  service  lines,  bag  or  box  lunches^bles  where 
people  are  seated  then  served  by  program  personnel,  etc.  These  programs  may  or  may 
not  have  a  place  to  sit  and  eat  the  meal.  ' 


i       MOBILE  FOOD  PROGRAM  -  for  homeless,  which  visits  designated  street  locations 
offering  homeless  people  food. 


j.      FOOD  PANTRY  PROGRAM  -  distributes  uncooked  food  in  boxes.or  bags. 


k       HEALTH  CARE  PROGRAM  -  provides  health  care  services  to  homeless  people  TTiis 
inJudes  medical,  dental,  and  other  health  care  problems. 


D  Yes-p.12-13 
GNo 


[)  Yes -p.  14-15 
HNo 


n  Yes -p.  16-17 
DNo 


U  Yes-p.18-19 
DNo 


D  Yes-p.20-21 
DNo 


MENTAL  HEALTH  PROGRAM  -  for  homeless  persons,  not  marked  already. 


m.     ALCOHOL  or  OTHER  DRUG  PROGRAM  -  for  homeless  persons,  not  marked  already. 


n.      HIV/AIDS  PROGRAM  -  for  homeless  persons,  not  marked  already. 


MIGRANT  HOUSING  -  in  the  off  season  for  homeless  persons. 


p      OTHER  FACILmES  -  which  provide  services  for  the  homeless,  such  as  clothing 
distribution  centers,  education  and/or  employment  skills  training. 


D  Yes  -  p.22-23 
DNo 


D  Yes  -  p,24-25 
DNo 


D  Yes  -  p.26-27 
DNo 


D  Yes  -  p.28-29 
DNo 


D  Yes-p.30-31 
DNo 


D  Yes  -  p  32-33 
DNo 
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OUTREACH  PROGRAM 


4  a  On  an  average  day  in  Apfil.  how  many  ADULTS,  aged  18  yews  or  older, 
use  the  services  ol  this  program  from  this  location? 


4  b  Of  these  ADULTS,  approximately  what  percent  are  regulars  or  repeaters 
using  the  services  o(  this  program  at  least  t/S  of  Ifie  days  in  a  month?        I 

4  c    Of  these  ADULTS,  approximately  what  percent  are  homeless? 


4  d  On  an  average  day  in  April,  how  many  CHILDREN,  up  to  17  years  old. 
use  the  services  of  this  program  at  this  location? 

4  e  Of  these  CHILDREN,  approximately  what  percent  are  homeless? 


4  f    Among  alt  persotis  using  %a  services  o7  ttiis  program,  please  enter  itm 
approximate  percentage  of 


-  Unaccompanied  adult  men  IB  years  or  older  .  .  . 

-  Unaccompanied  adult  women  IS  years  or  older  . 

-  People  In  single -parent  tamlllae  with  children  .  , 

-  People  In  two -parent  families  with  children  . 

-  Adult  couples  without  children 

-  Unaccompanied  male  youth  under  18  years 

-  Unaccompanied  female  youth  under  18  years 


4  g  Is  this  program  a 

-  Private,  non-profit,  religious  affiliated  program 

-  Private,  non-profit,  non -sectarian  program 

-  Public  agartcy 

-  Private,  for  profit 

4  h  Approximatafy  wttat  percent  of  your  fundirtg  for  this  program 
do  you  get  from 

-  Private  funding:  donations,  foundation  grants.  United  Way, 
Individuals  contributions 


_  Percent  Regulars 
Percent  Homeless 


Children 

Percent  Homeless 


The  percents  belo*)  should 
add  up  to  WO  p»rc»nl 


Percent 
■  Percent 
Percent 
Percent 
Percent 
Percent 
Percent 


J)  Private  non-profit,  religious 

(J  Private,  non -profit,  non -sectarian 

11  Public 

II  Private  for  profit 


Government  funding  -  federal,  state  or  local. 
Other  -  SPECIFY  SOURCE 


4  i     Is  this  program  primarily  for 


(1)  Victims  of  domestic  violence,  battered  woman? 

(2)  Runaway  or  homeless  youth? 

(3)  People  with  mental  health  problems? 

(4)  People  with  drug  or  alcohol  problems? 

(5)  People  with  HIV/AIDS? 

(6)  Veterans? 

(7)  Other  -  SPECIFY 


Percent 


Percent 


Percent 


j.    For  each  item  marEed  "YESr " 
please  rank  below  (1.2,3  etc) 
where  '1'  is  the  primary 
description  of  your  program. 
'2'  is  the  second  most 
descriptive,  etc. 


)  Yes RANK 

fNo 

[Yes HANK 

I  No 

I  Yes RANK 

II  No 

1  Yes RANK 

I  No 

]  Yes RANK: 

JNo 

I  Yes RANK 

jNo 

I  Yes RANK 

INo 
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Please  answer  these  quest,or,s  concerning  the  se-v.ces  tha,  may  be  provided  under  the  OUTREACH  program 


SERVICE 

la  CSUTREACTT 

lb"  CASE  MANAGEMElfif 


Oueston  4  -  - 


k.  Do  your  clients 
need  the  services 
below,  as  part  of 
this  program? 

IF  YES.  A\SWER 
Items  I.  m,  n  and  o 


I.  Is  this  service     |m.  Is  this  service 
provided  at  this'      available  to  your 
homeless  clients 
«t  artother  location 


.  Is  it  available  to" 
them  when  needed, 
at  the  ottter  location 
AND  is  H  adequate 
lor  their  needs? 


LIFE  SKILLS 


(1)  Mortey  manaoement 

(2)  Transportation  usage 


(3)  Household  management 

!       (4)  Other jifesklMs 

d  EDUCATION 


(1)  Genera]  Equivalency  Diplorna 


(2)  English  as  a  Second  Lar>guaqe 

(3)  Early  childhood  education  (Head  Start) 


_j4)  Basic  Literacy 


(5)  After  school  tutoring 


I (6)  Access  and  transgortabon 

e_EMPLOYMENTA'OCATIONAL 


(1)  Pre-vocatiqnajjaainin^ 


tgjJVansitionaJ  emplgyrneril/paid  internship 


(3)  Traning  for  sgeaficjobs 
(4j  Vocationni  rehabilitation 


iSj^Vocatio nal  counseling 


H[6)  Job  placement 
[7)  Sheltered  work 


(7)  Sheltered  workshop 
f.  SUBSTANCE  ABUSE  -  - 


(1J  Detoxification 

_   (2)  Alcoholics  or  Narcotics  Anonymous 
(3)  Indlviduai/group  substarKe  cdiuse 
counselling 
i -ly'l'^AUHEALTH  J- -_-^ 

.__(U  Crisis  intervention 

_(2J  Medication  monitoring 


(3)  Psychosocial  rehabilitation 

(4)  lr>dividuai/group  psychological 
counoling 


ill  Psychiatiic  treatnient 
_  JSJ'eerjr^ujB/self  fiejp 

jv  P_HYSICAL  HEALTH 

I!lPnmar^care_ 


j4}  Parents  Anonymous 
'SPECIAL  SERVICES  FOR  HOJi^rETESS 

VETERANS  AND  THEIR  FAMII  IF.S 
OTHER  SERVICES 


4o.  Do  you  operate  another  program 
at  this  location? 


{2^  Physical  rehabilitative  care/physical  therapy 

^l?LP'e/^??aljLare^ ~  

_ {4)  Medtcal  screening 

'     HIV/AIDS  SERVICES 

Tf.*MiiZANDCH]LDRE£sJ|^iCES":^^ 

(1)  Day/Evening^eue 
.  _i2J^lfnmuniMtion^andscr^»ni^ 


_(1jJjousingTocation  assistenc^ 

(2)  Housing  counseling  and  short-term 
rental  assistance   _ 

(3)  Folio*up  support  services 
(4)^  EnrollrtiefMin  entitlement  program 

_  (SLI-Sa^Lf^ssistonce^ 

(6)  Any  other  -  SPECIFY 


Pages 
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DROP-IN  CENTER 


S  a  On  an  avarsga  day  In  XpFiT.  how  inany  XDULtSTaaaaia  yaara  or  otdm; 
use  the  sarvices  ol  lhi>  profliam  at  this  location? 

5  b   0«  these  ADULTS,  approximately  what  patcent  are  regulars  or  repeatar 
ovng  the  services  of  this  program  at  least  t/3  ol  the  days  In  a  month?    | 

j  5  c   Ol  these  ADULTS,  approiimately  what  percent  ate  homeless?  i 


Adults 


.  Percent  Regulars 
Percent  Homeless 


I  b  u   On  «n  evaiage  day  in  April,  how  many  CHILDREN,  up  to  17  yaafs  dd, 
I  use  the  service*  ol  this  program  at  this  location? 


Children 


j  5  e   Ol  these  CHILDREN,  approximately  what  percent  are  homeless?  1 Percent  Home'ess  j 

TT   Ani'ohg  ili'periont  uiing  tKe  sarviea*  of  this  program,  plaaia  •StirffiaT^^^-cenfi  te/o*»S33o"'^"H 


ibhg  all  parsonTusIng  the  sarviea*  ei  lh)i 
approximate  percentage  ol 

-  Unaccompanied  adull  man  f  8  years  or  older  .  . 

-  Unaccompanied  adult  women  18  years  or  older 

-  People  in  smgle- parent  families  with  children  . 

-  People  In  two -parent  families  with  children  .  ,  . 

-  Adult  couples  without  children 

Unaccompanied  mala  youth  under  1 8  years     .  . 
Unaccompanied  female  youth  under  18  years  .  . 

5g   Is  this  program   a 


I  -  Private,  non-profit,  religious  afTiliated  program 

-  Private,  non-  piofit.  non- sectarian  program 

I  -  Public  agency 
I  Private,  lor  prnlit 

j  5  h  Approximately  wliat  perceni  oTyVuf  hjnSrng^lw  Ihisprogiain 

j  do  you  get  from  -  — 

I              Private  tunding:  donations,  loundation  grants.  United  Way. 
I  individuals  contributions 


f  p0i  cents  b»IOM  tfiaula 
I  add  up  to  lOOpmrctrft 


_  Percent 
Percent 

_  Pe'cenl 
Pe'cent 
Percent 
Pe'cent 
Percent 


_.l- 


yfiAWKoiyoNLTONEm'x  ' 

I 

I II  Private,  non-profit  religioor. 

i  IJ  Privme.  non-profit,  nor.     seclar.an 

1 II  Public 

1 11  Private  for  profit 


Government  hjnding       lederal.  stala  or  local. 
Other        SPECIFy  SOURCE 


_  Perceni 
Percent 
Percent 


Is  this  pingiam  primarily  for   - 

(i)  Victims  ol  domestic  v.olnnce.  battered  women'' 

(2)  Runaway  or  homeless  youth? 

(3)  People  with  mental  health  problems? 

(4)  People  with  drug  or  alcohol  problems? 
<5)  People  with  HIV/AIDS^ 

(6)  Veterans? 

(7)  Other  -  SPECIFY 


TJ.    f^or  each  item  marked   VES'. 

I       please  rank  below  (1.2.3  etc) 
where    T  is  the  primary 
description  ol  your  program. 
'2'  IS  the  second  most 

I       descriptive,  ate. 


Ill  Yes 
I II  No 

II  Yes 
111  No 

I II  Yes 
ill  No 
i 

.11  Yes 
I II  No 


RANK 


-RANK 


-RANK 


RANK 


;||Yes R.ANK  j 

ill  No  'i 


lIlY.s 
II  No 


-RANK: j 


I]  Yes RANK 

II  No 


P^ge  4 


Please  answer  these 


SERVICE 

aToUTREACH  ~ 

FCASE  MANAGEMENT 


cJJFESKILLS  -  - 
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Question  5  - 


k.  Do  your  clients 
need  the  service* 
below,  as  part  of 
this  program? 

IF  YES,  ANSWER 
Items  I,  m,  n  and  o 


.  Is  this  service 
provided  at  this 
address? 


m.  Is  this  service 
available  to  your 
homeless  clients 
at  anoHter  location' 


■  Is  it  available  to 
them  when  needed, 
at  the  other  location, 
AND  is  H  adequate 
lor  their  r>eeds? 


(12jMone^maivgeiTient_ 
[gj^Transgortation  usage 


(3)  Household  management 


_  MO_*!^ef_!ife^is 
T EDUCATION  -  -  r" 


-  W-&eneraij(iukalencjf  Diploma 


(g]  Enghsh^as  a  Second  Language 

(3)  Eafly  childhood  education  (Head  Start) 


.  (4)  Basic  Literacy 


(81  After  school  tutoring 
'     j6^cee*»arid  transportatloii 


JLJMPLgYMENT/VOCATIONAL ' 

I LD  P;e:iyocatiqnal_ga nlng 

j (i)  Jransitjona^emeloyment/paid  tnternshio 

j [31  Training^f^specrtic  jobs 

[ ty  ji^cgtionaljehabilitatlon  ~ 

' @  yocalfflrial_coLinsefin"g 


I i6j  Job£lacemem 

XZLShelte'jed_wojvshog_ 


T~lyBSTANCEA^BU||3^ 

[IlilJ  Detoxification    

—  I?!  Alcohdics  or  ^Jarcotics  Anonymous 
(3)  Individual/group  substance  abuse 

ll~MENTALHEALTHtT^- 

(1)  Crisis  intervention 


(2J  Medication  mqnrtoring 


(5)  PsychosociaWghabilitatjnn 


(4)  Individual/group  psychologk:a) 
coundling 


®^ychiwr^jfe«itment_ 

(6)  Peer_gioup;sei(  help 

h  £HYSiCAL  HEALTH -~-^ 
ill  ?I}.1\^y  ewe 


J2J  Physical  ^ehabiitative  care/physical  therapTT    MY^ 

-&  P'ena'al  care^'^ ^^~ i" H  vS 

14)  Nodical  screening  f—  K  9— 

HIV,  Albs  SERViclr^ f    '11^ 


iJAMlLY  ANDjCHILaWEN  S  SERVICES 
(1)  Day^vening^JJ^ 


_  tgUmmuniration  and  screening 

(3)  Pgroniingjraining 

_  _J^  Paf&nts  Anonymous 

k  SPECIAL  SERVICES  FOR  HOMELESS 

___VETERANS_AND  THEIR  FAMILIES 

I^OTHERSERViCES"*" 


-  ID-  Housing  location  assistartce 

rO\   LJ..... _"  "— ^.:  *^ : — 


(2)  Housing  counseling  and  short 
rental  assistance 


(3)  FoBowup  support  services 
jjj^Enronment  jnjerTWIement  program 


\-  .  15)_Legal2assistanci 

(6)  Any  other  -  Sf%CIFY 


1 5o  Do  you  operate  ar^Qther  program 
at  this  location^ 


LOOK  AT  CHART  ON  PAGE  if  AND  GO  TO  THE  PAGES 
FOR  THE  NEXT  PROGRAM  'J  mt:  pages 

I)  No  -  SKIP  TO  QUESTION  20  ON  PAGE  34 


Pages 
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|6a 
Sb 

l6c 

|6'd 

I 

I 

I, 

08 


EMERGENCY  SHELTER 


On  aft  average  day  in  Apiil.  how  many  AbUltS.  agad  18  year*  6i  olrterr 
use  tha  aervtcas  ol  this  ptogiam  Ifom  location7 

Of  these  ADULTS,  approxiinately  what  percent  we  regulars  or  repentera- 
using  the  services  ol  this  program  at  least  1/3  of  the  days  in  a  month? 

Ol  these  ADULTS,  approximately  what  percent  are  homeless? 


Adults 


Percent  Regulars 

Percent  Home'ess 


On  an  average  day  in  April,  how  many  CHlLURJEN.  up  to  I7~yeara  <jM, 
use  the  services  ol  Ihi*  piogran)  at  this  location? 

Ol  these  CHILDREN,  approximately  what  percent  are  homeless? 

Amqn^  all  persons  King  the  iervicM  ol  ihirprdgramTpieasa^intaf  Iha" 
approximate  percentage  ol 


_  Children 
Percerit  Homeless 


-  Unaccompanied  adult  men  t8  years  or  older  .  . 

-  Unaccompanied  aduH  women  19  years  or  older  , 

-  People  In  single -parent  lamilies  with  children  .  . 

-  People  In  two -parent  famlllaa  «rlt^  ehi'dran  .  .  .  , 

-  Adult  couples  without  children 

-  Unaccompanied  mala  youth  under  IS  yaara  .  .  .  , 

-  Unaccompanied  female  youth  uttdar  18  yaiJs  .  . 
Is  this  program 

-  Private.  non-proHt.  religious  affiliated  program 

-  Private,  non  -profit,  non  -sectarian  program 

-  Public  agency 

-  Private,  for  profit 


j  Th«  pafcenis  htrlow  should 
\  add  up  to  too  percent 


_  Percent 
.  Percent 
_  Percent 
_  Percent 
_  Percent 
_  Percent 
Percent 


„-.-( 


6h 


Approximately  what  percent  of  your  turidinglof  Sis  progrBrrT 
do  you  get  from 

'  Private  funding:  donatiana.  fourutatlon  grants.  Ur^ad  Way. 
Individuals  contributiorts ,' . 

-  Government  funding  -  federal,  state  or  local.  , 

-  Olhar  -  SPECIFY  SOURCE 


I  6 1    Is  this  program  primarily  for 

i 

! 

I 

(1)  Victims  of  domestic  violanca.  battered  women? 

I 

j         (2)  Runaway  or  homeless  youth? 

(3)  People  with  mental  health  problems? 

(4)  People  with  drug  or  alcohol  problerrts? 

I 
I 
i         (5)  People  with  HIV/AIDS' 

I 
I 

(6)  Veterans? 

(7)  Other       SPECIFY 


MAFIKpl^OMV^^g'SoT 


^^..^^ 


I)  Private,  non  -  prof:l.  teligious 

(1  Private,  non-profit  non    sectarian 

(I  Public 

II  Private  for  profit 


Percent 


Percent 


Percent 


JI  For  each  ilern  triarked  'YES', 
please  rank  below  (1,2,3  etc) 
where  '1'  is  the  primary 
description  of  your  program. 
'2'  is  the  second  most 
descriptive,  etc. 


I  Yes 
I  No 

!  Yes 
I  No 

I  Yas 
I  No 

I  Yes  ■ 

I  No 


RANK- 


-  RANK- 


RANK 


RANtC 


Yes RANK; 

No 


I  Yes 

I  No 

I  Yes 
I  No 


Page  6 


RANK 


-RANK 


Please  answer  t 


SERVICE 


I  s.  OUTREACH 


b  CAGE  MANAGE  VEi-fT 


I 


[cn.irE  SKILLS  -  - 


i_('liOt>ier_i''«J_)< 
d  EDuCAiiCN  - 


(2/  English  as  >  3 »>: unaTij^g ^w  - »" 


L_J^i?2£ 


(I)  Money  m^  \ 


(3)  HousurvQldj  T  «i|i«>^»2^'t 


jy^  denert-  g<^y  !j«..e^c  ^  5" 


(4)Ca^  c  Ut»>afj7 


(5)  Alter  schoqi 


(6Wkccessjind 
^  (1 


(2)  liansiiopjil 

(3)  Training  for 


(4)  Vocational  re  hebiiiiiitjon 


(5J  Vocational  ci  lynseling 


■.5se  questions  concerning  the  services  that  may  be  provided  under  the  EMERGENCY  SHELTER  prograrr^s. 


Question  6  -  ■ 


k.  Do  your  clients 
need  the  services 
balow,  as  part  of 
this  program? 

IF  YES.  ANSWER 
Items  I,  m,  n  and  o 


'I.  is  this  servic* 
'■      provided  at  thlsj 
address? 


m.  is  this  service 
avxilable  to  your 
homeless  clients 
at  artother  location' 


.  is  it  available  to 
them  when  needed, 
at  the  other  location 
AND  is  it  adequate 
lor  their  needs? 


^J  Job  placemtnt 

(7)  Shelterod  workshop 

j_SUBSTANCE  ABUSE  -- 
(y  Oetoxiflcation 


_^^lcoholics  or  Narcotics  Anonymous 


(3)  Individual/group  substance  abuse 

cqunse'iing 

g  MENTTALHEALTiH  -- 


(1)  Crisis  intervention 


(2)  Madication  mbnitoflnjt 


I3I^».i:'^^°*°ci°l  f9hat3llitatlon 

(4)  Individual/group  psychologicnJ 
councillng 

(5)  Psyc hiatnc  treatment 

(6)^er  group/sell  help 

h^YSJCAUHEAL|Jl^ 

(1)  Primary  care  . 


(2i£hys^£ehab»itativecare,'physical  therapy 

1      f3)  Prenatal  c^  ^^ 


(4)  Medical  sueefin^ 
i,  HIV/AIDS  SERVI^IS 

J_FAMILY  ANDCHIJDRENS  SERVICES 
_(1)  Oay/Evenmg  care 
{2)  Immunizaton  and  screening 

(3)  Parenting  trainirig 

(4)  Pa£ente  Anonymous 

k  SPECIAL  SE'RVICeS  FOR  HOMELESS 

_^_yETERANS  AND  THEIR  FAMILIES 
ii°ffl.ggSERVICE$ 

(1)  Ho'jsingjocatbnassjstance 

(2)  Housing  counseling  and  short -term 
rental  assistance 


(3)  FoUowup  support  services 
_  (?1  ^!lL°lJgTent  in  Entitlement  progra.m 
_  S  Legal  assislante 

(6)  Any  other  -SPECIFY 


6o.  Do  you  operatie  another  program 
at  this  location? 


n  IMo  -   SKIP  TO  QUESTION  20  ON  PAGE  34 

1 , 
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TRANSITIONAL  HOUSING  PROGRAM 


Tr  Oft  an  avwag*  day  in  April,  how  many  I 

usa  Itta  (afvicas  ol  thia  program  at  Ma  tocationT 

7  b  Of  Ihaaa  ADULTS,  appcoaimaMy  what  parcarM  ara  raguiara  o(  rapaatara- 
iiaing  tt>a  aarvtcaa  o<  IMa  program  at  laaat  1/9  of  ttta  daya  In  a  month? 

7  e  Of  thasa  ADULTS,  approxhnataly  what  parcant  ara  homalaas? 


7  d  On  an  avaraga  day  In  April,  how  many  CHILDREN,  up  to  17  yaata  old. 
uaa  tha  aarvicaa  of  Ihia  program  at  Ma  locationT 

7  a  Of  Ihaaa  CHILDREN,  approidmalaly  wliat  parcant  afa  hamalaaa7 


7  ?   Among  all  parsons  using  t^  aarvicMoi  thia  program,  plaaaa  aniar  tlto 
approximata  parcantaga  of 


_  Parcant  Ragulars 
Parcant  Homatsss 


ChMfan 
Parcant  Homalass 


-  Unaccompaniad  adult  man  18  yaara  of  oldaf  .  .  . 

-  Unaccompaniad  adult  wontan  1 8  yaats  or  oldar  . 

-  Paopla  in  singla-parant  temilias  with  chfldran  .  . 

-  Paopla  In  two-parant  famlllaa  with  childran  ... 

-  Adult  couplas  without  childran 

-  Unaccompaniad  mala  youth  urtdar  18  yaara  .  .  . 

-  Unaccompaniad  famaio  youth  urtdar  18  yaars  .  . 
Tg"!*  tRja  program  a 


-  I>rivate.  non-profit,  raligious  affiiiatad  program 

-  Private,  non-profH.  non-sactaiian  program 

-  Public  agancy 

-  Privata.  for  profit 


fhm  Pacini!  balow  shouS 
add  up  lo  100  parcanf 


Parcant 
Parcant 
Parcant 

_  Par  cent 
Parcarrt 
Parcant 

_  Parcant 


I)  Privole.  non-profit  religious 

j]  Privata.  rKjn- profit,  rvin-sactarian 

11  Public 

11  Privata  tor  profit 


7  It' Approximataly  what  parcant  of  your  funding  lor  Ihia  program  ' 
do  you  gat  from 

-  Privata  turtdlng:  donatlorta,  fouftdatlon  granta.  Unllad  Way, 

irtdtvlduala  conttlbutlona 


-:  Qovarrtmant  hirtdlftg  -  ladaral,  stala  or  local. 
-  Othar  -  SPECIFY  SOURCE 


Parcant 
Parcant 
Parcant 


7 1    Is  this  program  primarily  for 

(1)  Victims  of  domastic  violanca,  battarad  woman? 

(2)  Rurtaway  or  homalaas  youth? 

(3)  Paopla  with  mantal  haalth  problams? 

(4)  Paopla  with  drug  or  alcohol  problams? 

(5)  Paopla  with  HIV/AIDS? 

(6)  Vatarans? 

(7)  Othar  -  SPECinr 


J.  For  aach  Ham  marlied  '?tS', 
plaata  rank  balow  (1,2,3  ate) 
witata  '1'  is  tha  printary 
dascription  of  your  program, 
'2'  ia  the  sacottd  moat 
dascriptiva,  ate. 


-RANK 


(|Yat 

I)  No 

IJVas RANK 

II  No 


llYas- 
IJNo 

lIYas- 
II  No 

llVas- 
11  No 

iJYas- 
II  No 

llVas- 
UNO 


-RANK 


-HANK 


-RANK: 


-RANK: 


-RANK: 
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Please  answer  these  questions  concerning  the  services  that  may  be  provided  under  the  TRANSITIONAL  HOUSING  program 


SERVICE 


i «.  OUTREACH 


|b  CASE  MANAGEMENT 


Question  7  — 


k.  Do  your  clients 


provided  at  this  I 


need  the  services .  ^.^...wou 
below,  as  part  of  I  address? 
this  program? 

IF  YES,  ANSWER 
Items  I.  m,  n  and  o  i 


I  •»  this  service     Im.  Is  this  service 


In.  Is  it  available  to 

j       them  when  rteeded.  ' 

i      at  the  other  location 


available  to  your 

homeless  clients 

at  anottter  location^      ANO  is  it  adequate 
for  their  needs? 
IF  YES.  ANSWER  n 


|C  LIFE  SKILLS  I"  - - 

!       (M  Money  rT<»iaggment 

I       (2)  Tftiftspotalipn  usage 


(3)  Household  mgnapoment 

(4)  OtKw  Irfe  »l<iirs  ' 
d 


EDUCATION  - -- 
_(1)^eriaitUiJuiya)enc^^ipJo'na_ 

(2)  English  aB  a  SecondLanguB^s 

(3)  jafi^^hjipKood  jducauon  ('-'e^d  S?a-t) 


(4)  Basic  Ijtjfticy 

(5)  After  school  tutoring 

(6)  Access  eht'  trani  ' 


.?jJ?-?PLOW^ffTVOCAT!ONAL^-- 

_<1)  Pre-voctiional  training 

(2)  Transitiorl^l  etinglovmentpsudjntefnshig^ 
(3J  Training  ijar  5(jecif;c  phs^ 


_J4^yocalionil^ehabi'('.jtion 


(5)  Vocational  coupse'irtg 

(6)  Job  placatiant 
')  Sha.lafaj  worttahop 
&STaN(,TA8U3E  -  - 


f.  su 


(1j  D<»toK»ca!fan 


^)  Alcphoiict  Of  NaiTLOtics  Anon^moas 

(3/  lndiviciua(/group  substance  abus«~ 

counseiiifig 

9  MENTAL  HEALTHH^^ 
(1)  C fisis  intarvention 


(2)  Medication  monitoring 


^_gj  Psychosocial  rehabjijta^r^n 

(4)  IndividusI  gioup  psycnoiogical 
counaling 


(5)  Psychiatrja  treatment 


(6)  Pee'  groxp.'selt  hglp 

h  PHYSICAL  HEALTH  - 


(1)  Primary  care 


2^  Pnysicai  rjjiabijltatve  cata  physical  Iherepy 

[      (3)  Prenatal  pare 

[      (4)  Medical  screening 
,i    HIV;aiCS  SEflViCES 


FAMILY  AND  CHILDREN'S  SERVICES 
(1)  Day'Evenlng  care 


(2)  ImmunizatiPn  and  scraani 


(3J  Para.-iting  training 
'4)  Par  ants  Af>onyrnous 


k  SPECIAL  SERVICES  FOR  HOMELESS 

VETERANS  AND  THEIR  FAMILIES 
I  OTHER  SER'.iCES 


(1)  Housing  location  assistance 


(2)  Housing  counseling  anc  short -teem 
rental  assistance 


(3)  Folio 


(3)  FoUowup  Eupporl  services 

[4}  Enrollmerit  in  entitlement  progrtun 


(5)  Legal  assistance 
(6)  Any  other  -  SPECIFY 


7o.  Do  you  operate  another  program 
at  this  location? 
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PERMANENT  HOUSING 


~9a  On  an  iivvrag*  day  in  XprM,  how  many  AOULtS,  agad  18  yaara  or  iiMar, 
usa  tha  sarvices  oi  Ms  ptogcam  al  Ma  locaMon? 

8  b  Of  thcaa  ADULTS,  appfoxknalaly  wtiat  parcant  ara  raguiars  or  rapaatars- 
using  tha  sarvica*  o1  this  program  at  laaat  1/9  of  ttta  daya  In  a  montti? 

8  c  Of  Itiasa  ADULTS,  approirimaialy  what  parcant  aia  homaleasT 


8  d  On  an  avaraga  day  In  April,  how  many  CHILDREN,  up  to  17  yaata  old, 
usa  tha  sarvicas  of  this  program  at  this  location? 

8  a  Of  thasa  CHILDREN,  approxlmalaly  whal  parcant  ara  homolaasT 


8  f    Among  ali  parsons  using  tha  sarvicas  of  tttia  program!  piaaaa  antar  tha 
approxlmats  parcantaga  of 

-  Unaccompar4ad  aduti  man  18  yaars  or  oMar 

-  Unaccompaniad  adult  woman  18  yaars  or  oldar 

-  Paopla  in  singia- parant  families  with  childron 

-  Paopla  in  two-parent  families  with  chHdran 

-  Adult  couplas  without  children 

-  Unaccompaniad  male  youth  under  18  yaars 

-  Unaccompanied  female  youth  urtdar  18  years 

i  g  Is  this  program  a 


.Adutti 

_  Psrcsrt  Regulars  - 
Parcant  Homeiess 


Chldren 

Parcant  Homelass 


TTiepercsnts  baiom  should 
add  up  to  100  parcant 


~  Privata,  non-profit,  raHgloua  afnilatad  program 

-  Private,  rton-profN,  non-sectarian  program 

-  Public  agarwy 

-  Private,  for  profit 


1  h  Approximately  what  percent  of  your  funding  ior  Biis  program 
do  you  get  from 

-  Private  fuTMling:  donations,  foundation  grants.  United  Way, 
trtdividuals  contributions 


Parcetit 
Percent 
Parcant 
Percent 
Percent 


1)  Privals.  nor>-pfott.  religious 

ij  Privals.  rxin-proM.  rK>n- sectarian 

(]  Public 

iJ  Private  tor  profit 


Percent 


Govemmant  funding  -  federal,  state  or  local. 
Other  -  SPECinr  SOURCE 


8  i    Is  this  program  primarily  for 

(1)  Victiins  of  domestic  violence,  battered  women? 

(2)  Runaway  or  homeless  youth? 

(3)  People  with  mental  health  problems? 

(4)  People  with  drug  or  alcohol  problams? 

(5)  People  with  HIV/AIDS? 

(6)  Veterans? 

(7)  Other  -  SPECIFY 


Parcant 


Percent 


i.  For  each  Hern  iiiarEea  'VES^  ' 
please  rank  ImIow  (1,2.9  etc) 
sriiara  '1 '  is  tha  primary 
description  of  your  program, 
'2'  is  ttia  second  most 
descriptive,  etc. 


-RANK: 


-RANK 


-RANK: 


-RANK: 


llVes- 
(INo 

llVes- 
(INo 

llYss- 
II  No 

llYes- 
II  No 

II  Yes - 
UNO 

lives 
11  No 


llYss RANK: 

II  No 


-RANK: 


-RANK: 
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Please  answer  ttiese 


SERVICE 


I  a  OU  ri^EACH 


'.  questions  concerning  the  services  that  may  be  provided  under  the  PERMANENT  HOUSING  program 


Quesbon  8 


b  CASEMANAaSJlENT 


Ic  LIFE  SKILLS  -  -  . 


_(12  j^ney  management 


(2)^Transporiation  usage 


..ffl  Household  management 

(4)  Other  life  skills 

I  EDUCATION 


(1)  General  Equivalency  Diploma 

( 2)  English  as  a  Second  Language 


(3)  Early  childhood  educatton  (Head  Start) 


(5)  After  school  tutoring 


(6)  Access  and  transportation 
'  EMPLOYMENT/VOCATIONAL  - 
(1)  Pre- 


-  vocational  training 


(2)  Tfansitonal  employment/paid  Internship 

(3)  Training  for  specific  jobs 


(4)  Vocational  rehabilitation 


(5)  Vocational  counselirtg 


(6)  Jobjiacement 


(7)  Sheltered  woft<shop 


f  SUBSTANCE  ABUSE  -- 


(1)  Detoxification 


(2)  Alcoholics  or  Narcotics  Anonymous 


(3)  Individual/group  substance  abuse 
counselling 


I  g  MENTAL  HEALTH -- ■ 
I       (1)  Crisis  intervention 


(2)  Medication  monitoring 


(3)  Psychosocial  rehabilitation 


(4)  Individual/group  psychological 
counaling 


[5)  Psychiatric  tiaatment 

(6)  Peer  group/sell  help 


h.  PHYSICAL  HEALTH 


1)  Primeiry  care 

(2)  Physical  rehabilitative  cafe/physical  therapy 


(3)  Prenatal  care 


(4)  Medical  screening 


i    HIV/AIDS  SERVICES 


.  FAMILY  AND  CHILDREN'S  SERVICES 

(1)  Day/Evening  care 


(2)  Immunizaton  and  screening 

(3)  Parenting  training 

(4)  Parents  Anonymous         

k  SPECIAL  SERVICES  FOR  HOMELESS 

VETERANS  AND  THEIR  FAMILIES 


I.  OTHER  SERVICES 


(1)  Housing  location  assistanee 


(2)  Housing  counseling  and  short-term 
rental  assistance 


(3)  FoHowup  support  services 

(4)  Enrollment  in  entitlemerrt  program 

(5)  Legal  assistafx:e 

(6)  Any  other  -  SPECIFY 


8o  Do  you  operate  BrK}ther  program 
at  this  locatonT 


k.  Do  your  clients      ttl.  Is  this  service 
need  the  services  i      provided  at  this 
below,  as  part  of  |      address? 
this  program? 


IF  YES.  ANSWER 
Items  I.  m,  n  and  o 


(I  Yes 


I)  No 


11  Yes 


11  No 


II  Yes 


11  Yes 


II  No 


11  No 


UYes 


UYes 


l]No. 


UYes 


[|No 


UYes 


II  No 


II  No 


Yes 


II  No 


Yes 


Yes 


■•* 1) 

g 1 


No 


No 


No 


w- 


II  Yes 


[lYes 


UNO 


lYas 


II  No 


Yes 


II  No 


MYes 


UYes 


UYes 


UYes 


UYes 
UYes 


UYes 


UYes 


UYes 


UYes 


Yes 


11  No 


UYes 
UYes 


llYes. 
lYas 


UNO      I    UYes 


UNO 
UNO 


UYas 


JLY? 


llYes. 


I1Y«_ 


UNO 


UNO 


JLY?«_ 


lives 


UYes 


(I  No 


UYes 


UYes 


UYes 


UNO 


UYes 


UNO 


UYes 


UYes 


UYes 


UNo      T   UYes 


UNO 


UYes 


UYes 


UYes 


UNO      »    UYes 


UNO     {    MYes 


UYes 


I  No 


UYes 


UYes 


UNO 


UNO 


U  Yes  II  No 


UYes 


UNO 


UYes 


UYes 


UNO 


UYes 


UNO 


UNO 


UYes 


UYes 


UNO 


UNO 


UYes 


UYes 


UYes 
UYes 


UYes 


UYes 


UYes 


UYes 


JLYe 


UNO 


JLYe 


UYe 


UNO 


UNO 


UYes 
JlYes_ 


UYes 


UNO 
UNO 


UYes 


UYes 


JIV? 


UYe 


I  Yes 


UNO 


UNO 


UYes 
UYes 


UYes 


UYes 


UNO 


UNO 


UNO 


UNO 


UNO 


No 


No 


UNo 


TJT 


No 


UNo 


UNO 


UNO 


UNO 


UNO 


UNO 


UNe 


m.  Is  this  service 
available  to  your 
homeless  clients 
al  ar>other  location 

IF  YES.  ANSWER  n 


UYes 


^K  »  Dont  Know 
UDK 


UYes 


ilYes 


UYes 


UYes 


UNO 


UNO 


JINo. 


JiNo. 
UNo 


11  Yes     n  No 


UYes 


UYes 


UYes 


i 


llNo. 


Yes 


JYas 


ilY^s 


ilYw 


iLYw 


No 


No 


No 


US- 


No 


JLNo. 


JLNo. 


U  Yes     U  No 


11  Yes  ]  ii  No 


iiYes 


I1.Y« 


ilYe 


UNO 


UNo 


iiYw 


UYes 


JlNo_JLY« 


No 
UNO 


UNo 


UYes. 


UYes 


UNO 


UYes 


UNO 


UNO 


UNO 


UNO 


UNo 


UNO 


UNO 


UYes 


UYes 


UYes 


UYes 


UYes 


ILYes 


UYes 


UYes 


UNo 


UNO 


UNO 


UNO 


UNO 


UNO 


UNO 


UNO 
UNO 


UNO 


iLY~ 


UYes 


UYes 


UYes 


UYes 


UYes 


UYes 


UYes 
UYes 


UYes 


UNO    II  UYes 


UNO 


UNO 


UNo 


UNO 


JLNo 


UNo 


UNo 


il_No 
UNo 


UNO 


JLNo. 


UNO 


UNO 


UNO 


JLNo 


UNO 


UNO 


JLNo. 


JLNo. 
UNO 


UNo 


UNO 


JlNo. 


UNO 


UNO 
UNO 


UNO 


UNO 


UDK 


JLDK- 


UDK 


UDK 


UDK 


UDK 
JLDK. 


UDK 


DK 
TSW 


n.  Is  it  available  to 
them  when  needed, 
at  the  other  location 
AND  is  it  adequate 
for  their  needs? 


UYes 


UYes 


UNo 


UNo 


UYes 


UYes 


UYes 
UYes 


UYes 


UYes 


UYes 


JLDK. 


UDK 


UDK 


JLDK. 


JLDK. 
JLDK, 


JLDK. 


UDK 


JLDK. 


JLDK. 


JLDK. 


JLDK. 


JLDK. 


JLDK. 


UDK 


Hi 


JLNo. 


UNO 
UNO 


UNo 


UNO 


UNo 


UNO 


UYes 


UYes 


UYes 


UYes 
UYes 


No 


Tsr 


UNO 


UNO 


UNO 


UNO 


UYes 


UYes 
UYes 


UYes 


UYes 


UYes 


UYes 


UYes 


UYes 


UYes 


UDK         UYes 


UDK         iJY^ 


UDK 


UDK 


JLDK. 


UDK 


UDK 


UDK 


UDK 


UDK 


UDK 


JLDK. 


UDK 


UDK 


UYes 


UYes    ._ 


J]Yes_ 
UYes 


UYes 


UYes 


UYes 


UYes 


UYes 


UYes 


UYes 


UYes 


UDK 
UDK 


UDK 


UDK 


UYes 
UYes 


UYes 


UYes 


(I  Yes  -  LOOK  AT  CHART  ON  PAGE  iX  AND  GO  TO  THE  PAGES 
FOR  THE  NEXT  PROGRAM 

II  No  -  SKIP  TO  QUESTION  20  ON  PAGE  34 
Page  1 1 


UNO 


UNO 
J_No 


No 


JLNo. 


UNO 


UNO 


UNO 


JLNo. 


UNO 
UNO 


UNO 


UNO 


JLNo. 


UNo 
JLNo. 


UNo 


UNO 


UNO 


UNO 


UNO 


UNO 


UNo 


JLNo. 


II  No 


UNo 
JLNo_ 


UNo 


UNO 
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VOUCHER  ARRANGEMENT  -  HOTELS,  MOTELS,  ETC. 


9  a  On  an  average  ?ay  in  Aptil.  Ko«r  many  ADULTS,  agad  16  yaara  or  oI3ef , 
use  the  services  ol  this  pfogram  at  this  locationT 

9  b  Ol  these  ADULTS,  approximately  what  percent  a/a  regulars  or  rapeatara- 
using  the  services  ol  this  program  at  laaat  1/3  o4  the  days  In  a  month? 

9  c  Of  these  ADULTS,  approximately  what  percartl  are  homalessT 


9  d  On  an  average  day  in  April,  hour  many  CHILDREN,  up  to  17  yaMS  okf, 
use  the  services  of  this  program  al  this  location? 

9  e  Of  these  CHILDREN,  approximately  ahat  percent  ara  homafeas? 


91    Among  ail  persons  usir>g  the  services  of  this  pcogram,  pi^ 
approximate  percentage  of 


enter  9>« 


-  Unaccompanied  adult  n>en  18  years  or  older  .  .  . 

-  Unaccompanied  aduH  women  18  years  or  oldef  . 
People  in  single-  parent  femiliea  with  children  .  . 

-  People  in  two -parent  lamlllea  with  chfldran  ... 

-  Adult  couples  without  children 

-  Unaccompanied  mala  youth  urtdar  18  yaara  .  .  . 

-  Unaccompanied  female  youth  under  18  yaara  .  . 
9  g  Which  orte  of  the  following  ia  this  program 


-  Private,  non-profit,  rallgloua  affiliated  program 

-  Private,  non-profit,  non-sectarian  program 

-  Public  agency 

-  Private,  lor  profit 


9  H  Approximately  what  percent  of  yo«M  fundng  for  Ihia  pr ogtam 
do  you  get  from 

-  Private  funding:  donations,  foundation  grants,  UnMad  Way, 

individuals  contributions     


.Adults 

_  Percent  Begulara 
Percent  Homeless 


^Children 
Percerrt  Homeless 


Thepercents  balOM  should 
add  up  to  100  p^icanl 


Percent 
Percent 
Percent 
_  Percent 
_  Percent 
Percerrt 
Percent 


n  Private.  non-piofH.  religious 

(1  Private,  non-profit,  non -  sectarian 

11  Public 

I)  Private  for  profit 


-  Government  funding  -  federal,  state  or  local. 

-  Other  -  SPECIFY  SOURCE 


9  i    Is  this  program  primarily  for 

(1)  Victims  of  domestic  violence,  battered  women? 

(2)  Runaway  or  homalass  youth? 

(3)  People  with  mental  he<dth  problems? 

(4)  People  with  drug  or  alcohol  problems? 

(5)  People  with  HIV/AIDS? 

(6)  Veterans? 

(7)  Other  -  SPECIFY 


Percent 
Percent 
Percent 


].   For  each  item  markeJ'VR', 
please  rar>k  below  (1,2.3  etc) 
where  T  is  the  primary 
description  of  your  program, 
'2'  is  the  second  most 
descriptive,  etc. 


II  Yes - 
(I  No 

II  Yes - 
II  No 

II  Yes - 
UNO 

II  Yes - 
II  No 

II  Yes - 
11  No 

II  Yes 
II  No 

lives 
(J  No 


9  k  On3er  THIS  program,  does  your  facility  diatiibuta  contracts/vouchers 
(orshaltar? 


-RANK_ 
-RANK_ 

-RANK_ 

-RANK_ 

-RANK: 

-RANK. 

-RANK 


9  I    How  many  shelters,  hotels/motels,  boarding  or 
lodging  houses  or  other  facilities  accept  your 
vouchers/are  under  contract  to  you? 


11  Yea  -  AKfeWCm 
II  No  -  SKIP  to  m 


Number  of  places 
accepting  vouchers 

.  Number  of  places  under 
contract 


Page  12 


Notices 


15)  Psychiatric  trei^ment 

L_J6J^eer^roug/s3f  he[p 

!  hfHYSiC  ALj^^Lfl"" 

L    (^)  P'imary  care 

r    i31.?hyi'^^  [g'^^'fafja^'ve  care.'physicttl  therapy 

(4)  Medical  scrgenjirtg 
HIV/AIDS  SERViC 


'li-E^MLV.A^I.D-C^jM&tNS  SERVI 
_l}}Oa^B  yeningci* 


(2)  Immunization  yd  screening 

(3)  Parenting  train 

(4)  Parents  AnpnyiirKius 
It-  SPECIAL  SERViCiS  FOR  IHOMalESS" 

_yBTERANS^ANP  THEIR  FAMILIES 

!  I.  OTHER  SERVICES  ^  ^^ 

[_  {1j  Housing  location  assistance 

I      (2)  Housing  couns)3ing  and  short-term 

rental  as'istgijrre 

(3)  Followup  supptfi  services 
_  i^j  Enrollment  in  e  itrftement  program 

(5)  Legal  assistanc  a 


(6)  Any  other 


|9q.  Do  you  operate  another  program 
at  this  locaticn? 


Page  1 3 
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VOUCHER  ARRANGEMENT  -  DISTRIBUTES  VOUCHERS 


10  a  Ijnan  avaiaii*  day  icT April.'  how  mwty  ADULTS,  agad  it  yaara  or  oQwT 
us«  lh«  sarvicas  o<  IN*  program  at  thia  location? 

10  b  Of  theaa  ADULTS,  appronmataly  what  parcwit  ara  ragulara  or  rapaatafa- 
using  tha  tarvicaa  o4  this  program  at  laMt  1/9  of  tha  days  in  a  month? 

.0  c  01  thesa  ADULTS,  appronmalaly  wtial  parcant  ara  homatass? 


to  d  On  an  avwaga  day  in  April,  how  mai>y  CHILDREN,  up  to  17  yaara  old, 
usa  tt«a  aarvices  of  thit  program  at  ttua  location? 

to  a  Of  theaa  CHILDREN,  approxlmataly  wfiat  pwconi  aro  homalaaa? 

10T~Am6hg  all  parsons  usmg  fta  iirvtcas  ofttiis  progranTlpIaisaantar  i 
approiimata  parcantaga  of 


-  Unaccompaniad  adult  man  18  yaars  or  oldar  .  .  . 

-  Unaccompaniad  adUt  woman  IS  yaara  or  oldar  . 

-  Paopla  In  singia-  parant  (amIUaa  with  cMMran  .  . 

-  Paopla  In  two-parant  (amillaa  with  ehlldran 

-  Adult  couplas  without  ehlldran 

-  Unaccompaniad  mala  youth  undar  IS  yaars  .  .  .  , 

-  Urtaccompanied  fariMle  youth  urviar  1 B  yaars  . 
Iffg"  Which  OTMo)  1^  Mowing  S  tRspf  ogrST^^^ 

-  Privata.  non-profit,  raligious  affilialad  program 

-  Private,  non-profit,  iKin- sectarian  program 

-  Public  agency 

-  Private,  tor  profit 

tSK^prdximatoly  whai  paccaM^  ybui  iunding^lRis  pfogtanT' 
do  you  got  from 

-  Private  funding:  donationa,  loundatian  grants,  Unhad  Way, 
ir>dividuals  contributiorts 


-  Govarnmant  furtding  -  federal,  state  or  local. 

-  Other  -  SPECIFY  SOURCE 

10  i    Is  this  program  primarHy  for 


(1)  Victims  of  domestic  violance.  ballared  women? 

(2)  Runaway  or  homeless  youth? 

(3)  People  with  mental  health  problems? 

(4)  People  with  drug  or  alcoftol  problems? 

(5)  People  with  HIV/AIDS? 

(6)  Veterans? 

(7)  Other  -  SPECIFY 


1«nr  Under  THIS  programTiiMa  ymwIaciOty  tlbtributa  contrads/woiiaM^ 
for  shelter? 


10  I    How  many  thettert.  hotals/molals.  boarding  or 
lodging  houses  or  other  facilities  accept  your 
vouchers/are  urular  contract  to  you? 


.Adute 

Percent  Regutart 
I  SfcerH  Homeless 


.Chil(*en 
Percent  Homeless 


Jheperotnti  Bihw  should 
mddup  (0  I00p»rc9nl 


_  Percent 

_  Percent 

_Pereent 

Percent 

Percent 
Percent 
Percent 


Private,  non-profit,  religious 
11  Private,  non-profit,  non -  sectarian 
11  Public 
ii  Private  lot  profit 


Percent 


.Percent 
Percent 


For  aacli  Ram  marked  ^ES'," 
please  rank  below  (1 .2.3  etc) 
where  '1  °  is  the  primary 
description  of  your  program, 
'2'  is  tha  sacoTKl  most 
deecriptive,  etc. 


lYes RANK; 

I  No 

jVes RANK: 

I  No 

JYes RANK: 

jNo 

lYes RANK 

I  No 


JYes RANK: 


I  Yes 
I  No 

|Yes 
[JNo 


-RANK: 


-RANK: 


TVSr-ANSWCHT" 
INo-SKIPtom 


.  Number  of  places 
accepting  vouchers 


_  Number  ot  places  urtder 
contact 
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G201 


Please  answer  these  questions  concerning  the  services  that  may  be  provided  under  the  VOUCHPR  ARBAiMrc».CMT 
program  -  office  «i#Mch  distributes  vouchers  u"uoi  uie  vuuUMtH  ARRANGEMENT 


SERVICE 


[a  OUTREACH 


Question  10  --Tm 


.  Do  your  clients 
need  the  services 
below,  as  part  of 
this  program? 


IF  YES.  ANSWER 
I  Items  n.  o.  p  and  q 


.  Is  this  service    |i 
provided  aHhisj 
address?  i 


Is  this  service  [ 

available  to  your  | 
homeless  clients  | 
at  artother  locationi 


Is  it  available  to  1 
them  when  needed.  \ 
at  the  other  locatJonj 
AND  is  it  adequate  | 
for  their  needs? 


I'd."  CASE  MANAG^IUIENT 


c  LIFE  SKILLS  -;-■ 


(1)  Money  management 
(2)  Transportation  u; age 


(3)  Household  T'anBgement 


^^tt>e'  life  sMis 
d  EDUCATION -H- - 


_^  Gene^al^guvalericy^igloma 

(2)  English  as  fi  Second  La-nguaqe 

_(3J^Ea^^y_chjid3ood_educ«|on^^       Sti^ 


-ffl  Bcisic  Literacy 


(5J  After  scHod  tutoring 


(?i  ^?^y  a^d  transppitation 


EMPLdYMENJT/VGCATIONAL 
(1)  Pre-vocatoral  training 


^2)  Trarsitional  ampioymerTt/jnajd^  internship 
(3J  Trainir'n  torjp«»crticjobs 


(4)  Vocational  '«habilltallon 


-(5)  Vocational  eounisiing 


_{7J_Sheltered^Oft<shog 


jl_SUBSTANCE  ABUSE 
I [ij  DgtoKiticatidfi 


j       (2)  Wcoholic^s  orj^ly^otcs_Anon^mol^ 

(3)  Individual.'group  subslarKe  abuse 

.a  MENTAL^HEALIH^  -^■- 

(1)  Crisis  intervention 

[2)  Medication  monilofing 

_  i?!  Psychqsoc^Uehabiiitation^ 

(4)  Individusd/group  psychological 
counciling 

(5)  Psychiatric  trealment 

h>HYSICAL  HEALTH  - --  - 

(I)  Pl'li w^car* 
-.  (?)  PI'ys'cal  rehSimatve  care/phys[cai  ttwrapy 
J3J  Pfena1al^arb|^  "  " 

_  ^)  Medical  scr^Mning 
HIV/AIDS  SERV|4eS 


i  ^^''LY  AND^(>|lLpREN;S  SERVICES^ 

—  111  ^?>''E>?^"9_?i'L?: 

(2)  |frirrunizateop  and  screening   ~ 

(3)  Parenting  training 

_^4)  parents  Anonymous 
k.  SPECIAL  SERVfCES  FOR  HOMELESS" 

VETERANSANO  THEIR  FAMILIES 

^  OTHER  SERVICES    "    '  "" 

(1)  Housing  location  assistance 

(2)  Housing  counseling  and  short- 
rental  jissistance 


term 


(3)  Followup  support  services  ~ 

(4)  Enrollment  in  entitlement  program 
(5j  Legal  assistance 

(6)  Any  other  -  SPECIFY 


IJYes 
UYes 


II  ye»  II  No      |["UV^rX"_tLNg 


_ILY«« 


J]  No 


II  y«»  M  No 


I  0  y»»"  i  II  No 

[1  Yes    j     II  No 


^^NoJlQ  Yes  :  [JNo 
Jl  No    T  Ii  Yes  T  |]  No  ^    [I  b  K 
[]  Yes  i   II  No  r  [|DK 
'iJYesjjiNo''    iJDK 


II  DKX^iJYes";^" 

iJ^es;:;' 

IJYes 


UNO 
UNO 
UNO 
UNO 


ilYes 
II  Yes 

UyS" 


_lLYes_ 
(lYes 


_      ijNo 

]f  n6~ 

UNo^^ 

JINo  J 
II  No  " 


iJYes 


iLNo 
(I  No 


II  Yes 
UYes. 
UYes 


-4^ 


I)  No 
^JlNo_ 
■  UNO 


U  Yes  I  II  No 


■J]  Yes 
II  Yes 


UNO 
(|No 


UYes     ;     UNO 


I 


II  Yes  ji  No 
UYes  '  JlNo 
JIYesilINo; 
II  Yes     II  No 


JL 


lOq.  Do  you  operate  another  program 
at  this  localtion? 


11  Yes  -  LOOK  AT  CHART  ON  PAGE  1^  AND  GO  TO  THE  PAGES 
FOR  THE  NEXT  PROGRAM 

II  No  -   SKIP  TO  QUESTION  20  ON  PAGE  34 


Page  15 
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SOUP  KITCHEN  or  MEAL  DISTRIBUTION 


TTa  On  an  avafsga^  in  XprTfiaw  mwiy  ADULTS,  aaadlt  yvvs  or  oUii 

us*  thm  sarvicw  of  ttiis  program  kom  loeatkinT 

1 1  b  Of  ttwM  ADULTS.  approximaMy  wtiat  parcartt  ara  ragiiws  or  repMlars- 
using  «tM  sOTvicaa  ol  this  program  al  laaat  1  /S  at  Itw  days  In  a  month? 

1 1  c  Of  thasa  ADULTS,  approxlmatsly  what  parcani  w*  hnmslmT 


1 1  t    Among  iT pwsons  using  liw  ;ar>nc«a  o<  iU;  priigrai^T.  plaaa*  mW  lU '  '"     TTtapa^canaSSg^  5^^ 


approximala  parcantaga  ot  - 

-  Unaccomparttad  aduH  man  It  yaws  or  otdar  .  .  . 

-  UrMKCompanlad  aduK  woman  IS  yaar*  or  oldar  . 

-  Paopto  In  stngla-parani  Ismlllaa  «m«  cMtdran  .  . 

-  Paopia  In  two-pwont  tamillaa  wWi  cNMran 

-  AduH  eouploa  wttlwut  cNldran 

-  Unaccompaniad  mat*  youth  undar  18  yaars 

-  Uf>accompaniad  tamal*  youth  undar  IB  yaars  .  . 


1 1  d  On  an  avarag*  day  in  AprM.  how  many  CHILDREN,  up  to  17  yaars  old. 
us*  Iha  swvicas  ol  this  program  at  Ktis  localion7 

1 1  •  Of  Ihasa  CHILDREN,  approidmalaly  what  parcant  ara  homalaas? 


-  Primt*.  non-prom,  roliglous  affiliatad  program 

-  Privata,  non-profit,  non-sacUuian  proiyam 

-  Public  agancy 

-  Private,  for  profit 


I)  Privata.  noo- profit,  religious 

I)  Private,  non  -  profit,  non  -  sectarian 

U  Public 

II  Privata  tor  profit 


Tt  h  Approximately  whai  parcani  o*  yot>  VjndirigCr  this  progra 
do  you  gal  from 

-  Priwat*  fuitdlng:  donations,  foundation  grants.  United  Way. 
Individuals  conttibutiorw 


-  Gow*rnm*nt  Kirvfii^  -  f*d*ral,  stat*  or  local. 

-  Other  -  SPECIFY  SOURCE 


1  i    Is  this  program  primarily  for 

(1)  Victims  of  domestic  violence,  battered  women? 

(2)  Runaway  or  homatoss  youth? 

(3)  PeopI*  with  menlai  health  problems? 

(4)  l>eople  with  drug  or  alcohol  problems? 

(5)  People  with  HIV/AIOS? 

(6)  Veterans? 

(7)  Other  -  SPECIPT 


Percer*  Regulars 
Percert  Homeless 


.  Children 
Percer*  Homeless 


adtf  up  to  tOOpmaml 

PerceK 

P*rc*f« 

Percer* 

Percer* 

-'     Percer* 

Percent 

Percer* 


Percent 
Percent 
Percent 


TfS  each  iteni  marCia  'YES'." 
please  rank  l>elow  (1 .2,3  etc) 
where  '  1 '  is  the  primary 
description  of  your  program, 
°2'  is  the  second  most 
doscripUv*.  ate. 


jYes- 
I  No 

JY*S- 
jNo 

lYes- 
|No 

|Ves 
I  No 

)Yes- 
INo 

|Yes- 
I  No 

IVes- 
JNo 


-RANK 

-RANK_ 

-RANK_ 

-RANK_ 

-RANK_ 

-RANK_ 

-RANK; 
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El  DliyRreurSpro'gr:^'""'  """"'"^  ''«  ^^'^'"^  *^'  ^^^  ^«  P^-.ded  under  the  SOUP  KITCHEN  or 


SERVICE 


a  OUTREACH 


b  CASE  MANAGEMENT 


Question  It  — 


Ic.  Do  your  clients 
need  the  services 
below,  OS  part  of 
this  program? 

IF  Y£S.  ANSWER 
Items  I,  m,  n  and  o 


1 1.  Is  this  service 
provided  at  this 
address? 


c  LIFE  SKILLS \ 

(^)  Money  managernent 

(2)  Transgoftation  usage 
_^  H^o useho Id  m anagement 
(4)  Other  life  sl<iii9 


I.  Is  this  service 
available  to  your 
homeless  clients 
at  another  locatJonI 


.  Is  it  available  to 
them  when  needed, 
at  the  other  location, 
AND  is  It  adequate 
lor  their  needs? 


d  EDUCATION  ---       

_(lj^er.era[Equivalency  Diploma 
(2j  jnghsh  as  a  Second  Language 
[^  Earl/ childhood  education  (Head  Start) 

J4]Jias]c^tetacy^ 

(6)  After  tehoStUorinp 


f.  SUBSTANCE  ABUSE 


(6)  Aoowi  and  transportatlen 
EMPLOYMENT.VOCATIONAL 


(1)  Pre-vocaconal  training 


(2)  Transitional  employment/paid  internship 


(3)  Training  for  specific  jobs 


(4)  Voca'-'ona]  rehabilitation 


[5)  Vocational  counseling 

(6)  Job  placement 


(7)  Sheltered  workshop 


1)  Detoxificataon 


(2)  Alcoholics  or  Narcotcs  Anonymous 


(3)  Individual/group  substance  abuse 
counselling^ 


9  MENTAL  HEALTH 
(1)  Crisis  inleryention 


(2)  Medication  monitoring 


(3)  Psychosocial  rehabilitation 


(5)  Psychiatric  treatment 


(6)  Peer  group/self  help 


h.  PHYSICAL  HEALTH 


(1)  Primary  care 


(3)  Prenatal  care 

(4)  Mediceii  screening 


HIV/AIDS  SERVICES 


(1)  Day/Evening  care 


(3)  Parenting  training 


J4]^PamitsJ^nonyrrious_ 


I  OTHER  SERVICES 


(1)  Housing  location  assistance 


(6)  Any  other  -  SPECIFY 


(4)  Individual/group  psychological 
councilinq 


(2)  Physical  rehabilitabve  care/physica/  theraov 


FAMILY  AND  CHILDREN'S  SERVICES  - - 


(2)  Immunization  and  screening 


k  SPECIAL  SERVICES  FOR  HOMELESS 
VETERANS  AND  THEIR  FAMILIES 


(2)  Housing  counseling  and  short- 
rental  assistiVKs 


(3)  Folowup  support  services 

(4)  Enrollment  in  entitlement  program 

(5)  Legal  assisttmce 


lie.  Do  you  operate  another  program 
at  this  locatiorilt 


II  Yes  -  LOOK  AT  CHART  ON  PAGE  tA  AND  GO  TO  THE  PAGES 
FOR  THE  NEXT  PROGRAM 

II  No  -  SKIP  TO  QUESTION  20  ON  PAGE  34 
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fim  On  on  avcfag*  day  m  Apf  J,  how  many  AOULTST^ia  WyHfiT^ 
us«  th«  corvicss  ol  Ihia  program  Irom  location? 

12  b  Of  thesa  ADULTS,  approximately  what  pwcant  «a  regulars  or  rcpeatars- 
U5ir>g  the  twvices  of  this  program  at  least  1/3  of  the  days  in  a  month? 

12  c  Of  these  ADULTS,  approximately  what  parcani  m»  homeless? 


.  P«fcer«  Regulars 
Percent  Homeless 


12  d  On  an  average  day  in  April,  how  many  CHILDREN,  up  to  17  yews  old 
use  the  services  of  this  program  at  this  location? 

12  e  Of  these  CHILDREN,  apprcnimalely  what  parcani  are  homaiasa? 


CMdren 

Pefcent  Homeless 


12  r  Among  all  parsons  us^ng  the  services  ol  this  r'"n'»nrpTaisa  iiilir  tii" 
approximate  percentage  of 


-  Urtaccompanied  adtit  man  1 8  years  or  oMar 

-  Unaccompanied  adult  women  18  yews  or  older  . 

-  People  In  single- parent  families  with  children  .  , 

-  People  in  two -parent  hmilies  with  children  ... 

-  Adult  couples  without  children 

-  Urtoccompanied  male  youth  under  tS  years  .  .  .  . 

-  Unw:companled  tamala  youth  under  IB  year*  .  . 
12  g  Is  this  piogram  a 


^  h  Approximately  what  percent  of  yoijr  {undir^  Br  tiin  ptogfm" 
do  you  get  from 

-  Private  funding:  donatiom.  foundation  grants.  United  Way. 
individuals  contributions 


-  Prlwata,  non-profit,  reHglota  afflllatad  program 

-  Private,  non-profit,  non-sectarian  progranv 

-  Public  agency 

-  Private,  for  profit 


-  Government  funding  -  federal,  state  or  local. 

-  Other  -  SPECIFY  SOURCE 

12  1    Is  this  program  primarily  for 


(1)  Victims  of  domestic  violence,  battered  women? 

(2)  Runaway  or  homeless  youth? 

(3)  People  with  menUI  health  problems? 

(4)  People  with  drug  or  alcohol  problems? 

(5)  People  with  HIV/AIDS? 

(6)  Veterans? 

(7)  Other  -  SPECIFY 


Thi  partMnO;  btihw  should' 
add  up  to  100  percent 


_  Percent 

_  Percent 

.  Percent 

Percent 

.  Percent 

Percent 

Percent 


II  Private,  non-profil.  religious 

n  Private,  non-profil  non-sectatian 

11  Public 

11  Private  (or  profit 


_  Percent 
Percent 
Percent 


j-   For  each  item  rnariied  y^ST 
please  rank  below  (1.2.3  etc) 
where  '1'  is  the  primary 
description  of  your  program, 
°2'  is  tha  second  most 
descriptive,  etc. 


II  V«s  ■ 
[|No 

II  Yes - 
II  No 

II  Yes - 
II  No 


IJYes RANK; 

II  No 


-RANK; 
-RANK; 
-RANK 


11  Yes - 
II  No 

II  Yes  - 
II  No 

II  Yes - 
II  No 


-RANK; 


-RANK; 


-RANK; 
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questions  concerning  the  services  that  may  be  provided  under  the  MOBILE  FOOD  program 


Question  12 


k.  Oo  your  clients 
need  the  services 
below.  OS  part  of 
this  program? 


Is  this  service      im.  Is  this  service  |] 

provided  at  this!      available  lo  your 
address?  j      homeless  clients 

at  another  location'i 


.  Is  it  available  to 
them  when  needed.  { 
at  the  other  locationj 
AND  is  it  adequate    I 
(or  their  needs? 


i4JJ'arents  Anonyi 

ESPECIAL  SERVIC" 
_  VETERANS  AN! 
DTHERSEPyiCES 
(1)  Housing  locati 


(2)  Housing  counstling  and  short 
renla]  Msistantt 

(3)  Followup  suppQ't  services 
^l  Emollmenl  in  ertljtlemem  program 


(5)  Legal  assistancte 

(6)  Any  other  -  S^lciFY 


12o.  Do  you  operate  another  program 
at  this  location? 


UYes 


11  Yes 


II  No  I  [jYes 
II  No  :  II  Yes 
II  No      ;i     II  Yes 


I!  No 


I]  No 
JINo 
UNO 


1)  Yes     II  No  '   11  DK 

lives   J]No__  iJDK 

1^11  Yes  '  II  No  ,    II  DK" 


II  Yes 
UYes      :_ 


II  Yes    I     II  No     i!  II  Yes     |1  No  i    ||  DK  1^(1  Yes 


II  No 

II  No 

U_No^ 

II  No 


1 


II  Yes 


LOOK  AT  CHART  ON  PAGE  I'j?  AND  GO  TO  THE  PAGES 
FOR  THE  NEXT  PROGRAM 


II  No  -   SKIP  TO  QUESTION  20  ON  PAGE  34 
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FOOD  PANTRY  PROGRAM 


1 3  •  On  an  avarag*  day  in  April,  how  many  ADULTS,  agad  18  yaws  or  oWat . 
usa  tha  swicas  o4  this  program  from  location? 

13  b  Of  Ihata  ADULTS,  approximataly  what  parcant  ara  ragulort  or  rapaatar*- 
using  tha  servtcas  of  this  program  at  toast  1/3  of  tha  days  In  a  morHh? 

13  c  Of  thasa  ADULTS,  approilmataly  what  parcant  ara  homalass? 

TJd 


On  an  avaraga  day  in  April,  how  many  CHILDREN,  up  lo  17  yaars  old, 
asa  the  sarvicas  of  this  program  at  this  location? 


13  a  Of  thasa  CHILDREN,  approximately  what  percent  are  homeless? 


all  persons  using  tha  services  of  this  program,  piaasa  anisr  the 
appronmata  percentage  of 


7I< 


-  Unaccompanied  adult  men  18  years  or  tMm  .  .  . 
~  Unaccompanied  aduil  woman  1  ■  years  or  older  . 

-  People  In  single- parent  famlHaa  with  cNldran  .  . 

-  People  In  two -parent  Ismlllea  wHh  cNldren  ... 

-  Adult  couplaa  wlttwut  chlldran 

-  Unaccompanied  male  youth  under  18  yaara  .  .  . 

-  Unaccompanied  female  youth  urnler  18  years  .  . 
w^tSis  program  a 

-  Private,  non-prorit.  religious  affiliated  program 

-  Private,  non-profh.  non-sectarian  program 

-  Public  agency 

-  Private,  for  profit 


TSTT 


Approximately  what  percent  of  yotr  funding  for  this  program 
do  you  get  from 

-  Private  funding:  dorwtions.  fourxlation  grants,  United  Way, 

ir«iividuals  contributions 

-  Goverrunent  funding  -  federal,  state  or  local 

-  Other  -  SPECIFY  SOURCE 


13 1    Is  ll«s  program  primarily  for 

(1)  Victims  of  domestic  violence,  twttered  women? 

(2)  Runaway  or  Iwmeless  youth? 

(3)  People  with  mental  health  problems'* 

(4)  People  with  drug  or  aicolwl  prol>lams? 

(5)  People  with  HIV/AIDS? 

(6)  Veterans? 

(7)  Other  -  SPECIFY 


Adults 

Percent  Regulars 
Percent  Homeless 


Children 

Pefcer*  Homeless 


The  percents  behiH  shouB~ 
add i^  to  lOOpercent 


Percanl 
Percent 
Percer« 
Percent 
Percent 
Percent 
Percent 


WBOX 

II  Private,  non-profit,  religious 

II  Private  rx>n-prolit.  non-seclarian 

II  Public 

(I  Private  lor  profit 


Percent 
Percen! 
Percent 


y  For  each  item  irtarlcad^ES*, 
please  rank  below  (1 ,2,3  etc) 
where  '1'  is  the  primary 
description  of  your  program, 
'2'  is  the  second  most 
descriptive,  etc 


(I  Yes RANK 

II  No 


lives RANK 

II  No 


(|Ves- 

II  No 

11  Yes  - 
I II  No 

I II  Ves  ■ 
(I  No 

j  II  Yes 
I II  No 

(I  Yes 
II  No 
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SERVICE 


questions  concerning  the  sen.'ices  that  may  be  provided  under  the  FOOD  PANTRY  program 


Do  your  clients      ' 
need  the  services^ 
below,  as  part  of 
this  program? 


is  this  service 
provided  at  this 
address? 


Is  this  service 
available  to  your 
homeless  clients 
at  another  locationi 


Is  it  available  to 
them  when  needed, 
at  the  other  location^ 
AND  is  it  adequate 
lor  their  needs'*  \ 


(3)  FoIIowup  support  services 

(4)  Enrollment  in  entilement  program 


(5)  Legal  ecsisteu^ca 

(6)  Any  other  -  SPECIFY 


1 3o.  Do  you  operate  another  program 
at  this  locatior  1 


BZ'^? 


i)  Yes  -  LOOK  AT  CHART  ON  PAGE  t  A.  AND  GO  TO  THE  PAGES 
FOR  THE  NE)CT  PROGRAM 

I)  No  -   SKIP  TO  QUESTION  20  ON  PAGE  34 


Page  21 


6208 


Federal  Register  /  Vol.  60.  No.  21  /  Wednesday.  February  1.  1995  /  Notices 


HEALTH  CARE 


U  a  ^On  an  avafi^  Siy  in Xp>a; how  many^AOUITS.  aga^  IS  yaars  of  oMit: 
use  Iha  servicas  of  this  pcogram  kom  ■ocation'' 

14  b  Of  thesa  ADULTS,  approximalely  nrhat  parcant  afa  raguiars  or  rapaatars- 
using  Iha  swvicaa  of  this  program  at  laast  1/3  of  th»  day*  in  a  month? 

14  c  Of  thasa  ADULTS,  approiimataly  what  parcant  ara  homelass? 

__ 


On  an  avaraga  day  in  April,  how  many  CHILDREN,  up  to  17  yaars  oM. 
use  the  services  of  this  program  at  this  locabon? 

Of  these  CHILDREN,  approximalaly  what  percent  are  homalass? 


Adults 

Peicert  Reguta's 
Pefcent  Hotneiass 


Children 

Percent  Homeless 


14  g 


Among  all  persons  using  tha  services  of  this  program,  plaasa  enter  the 
approximate  percerrtage  of 

-  Unaccompanied  adult  man  IB  yaars  or  older 

-  Unaccompanied  adult  woman  18  yaws  or  older 

-  People  In  single- parent  families  with  children 

-  People  in  two -parent  lamiliea  with  cNMran 

-  Adult  couples  without  children 

-  Unaccompanied  male  youth  under  tS  years 

-  Unaccompanied  female  youth  under  10  years 
Is  this  program  a 

-  PriiMte.  non-profit,  religious  affiliated  program 

-  Private,  non-profit,  rton-sactarian  program 

-  Public  agency 

-  Private,  tor  proTit 


th«  p^cents  &e^i«  should 


14  h  Approximately  what  percent  of  you  fundirtg  tor  tttis  program 
do  you  gat  from 

-  Private  furtding:  donatiom,  foundation  grants.  United  Way. 
irKjividuals  contributions 


Government  furxling  -  federal,  stale  or  local, 
other  -  SPEClf^  SOURCE 


14  i    la  this  program  primarily  tor 

(1)  Victims  of  domestic  violerKre.  battered  women? 

(2)  Ruryiway  or  homeless  youth? 

(3)  People  with  mental  health  problems? 

(4)  People  with  drug  or  alcohol  proWaiha? 

(5)  People  with  HIV/AIDS? 

(6)  Veterans? 

(7)  Other  -  SPECIFY 


1  mUKTXi  ONLY  ONB  BOX 


j  I)  Privc'e.  non-profit  fe!;gtous 

.  II  Priwate  non-profit,  non- sectarian 

1 11  Public 

j  i)  Private  lor  pro'it 


I 


Percent 
Percer< 
Percent 


]t    For  each  item  marker]  "YES'.™ 
please  rank  i>elow  (1 .2.3  ale)  - 

I       where  T  is  the  primary 

des<:ription  of  your  program, 

I      '2'  is  the  second  rrtost 
descriptive,  etc 


II  ^es- 
II  No 

lives 
II  No 

lives- 
II  No 

II  Yes  • 
I II  No 


-RANK_ 
-RANK 
-RANK_ 
-RANK 


II  Yes RANK 

II  No 


II  Yes - 
II  No 

II  Yes 
II  No 


RANK 

RANK 
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Please  answer  these  questions  concerning  the  services  that  may  be  provided  under  the  HEALTH  CARE  programs 

I.  la  this  aarvlc*  ~|in?(a  thla  aarvlc* 
provided  at  thlaj      available  to  your 


n.  la  It  awellabla  to 
tham  when  rtaedad. 
at  tha  other  location, 
ANO  is  it  adequate 
lor  their  needs? 


jJAMjLY  AND  CHILPRENS  SERVICES 

11)  Day;Ever>ir<g  care 

i^  JmrnuniMtiqn_and^screeninj 

(3)^  Parerting  training__ 

_  (4)  parente^ Anonymous^ 

\  SPECIAL  SERVICES  FORHOMELESS 
VETERANS  AND  THEIR  FAMIUES 


I.  OTHER  SERVIC ES^ 

(1)  Housing  location  assistarKe 


(2)  Housing  counseling  ar>d  short-larm 
rental  assistance 


(3)  Followup  support  service* 
^Enrollment  in  entitlement  progrwn 

(5)  Legal  assistance^  __ 

(6)  Any  other  -  SpfCIFV 


14o.  Do  you  operate  another  program 
at  this  location? 


II  Yes  -  LOOK  AT  CHART  ON  PAGE  llT  AND  GO  TO  THE  PAGES 
FOR  THE  NEXT  PROGRAM 

II  No  -  SKIP  TO  QUESTION  20  ON  PAGE  34 
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MENTAL  HEALTH  PROGRAM 

1%  n  On  an  avwaga  cBy  in  April,  hiw  many  AOUlf  ST.  l^ad  It  y«w«  or  olcja. 
me  the  sarvicas  ol  this  program  kom  locatton? 

IS  t>  Of  thcM  ADULTS,  approiimataly  what  parcsnt  <wa  ragulws  or  repaarws 
u'sing  ttw  sarvicas  of  tNs  program  at  least  1/3  of  Itta  day*  in  a  montti? 

(^  -   Of  these  ADULTS.  appfO;itfnately  wtiat  percent  we  homelesa? 

ISd  Un  an  average  day  in  April,  how  many  CHILDREif  up  lol7  yawaojd.' 
use  the  services  of  this  program  at  this  k>cation7 

IS  e  Of  thesu  CHILDREN,  approiimately  what  percent  are  homeleasT 

<  *!  (    Among  all  persons  using  the  sinncas  of  ^s  pr^ramT 
approximate  percentage  of 

-  Unaccompanied  adutt  men  !■  years  or  older 

-  Unaccompanied  adull  woman  18  years  or  oidar  . 
People  in  singfe-  parerrt  temifies  with  chtkban 
People  in  two-parent  taaiMea  with  cMldran  .  . 
AduH  couples  without  cliUdran 

'  Unaccompanied  male  youth  ur>der  tS  years 
Unaccompanied  female  youth  ur>der  IB  years 
tSg  G  iFirs  program  a  - "^     '*^  "* 

-  PriMta.  non-profit  raNgtous  atfUlatad  program 

-  Private.  non-fHoM.  non-sectarian  program 

-  Public  agency 

-  PriwBle.  for  profH 

Tf^'XpprbximaieTy  w)wl  percent  oT  ym«  tmJing^lDr  liSTprogram 
do  you  get  from 

-  Private  fundlrfg:  donations,  foundation  grants.  United  Way. 
individuals  contributions 


0  PtivBte.  non-proSt.  religious 

I)  Private,  non-profit,  non-  MctBr.an 

IIPuMc 

iJPrlvBlatarprom 


Government  lurKllng  -  federal,  state  or  local. 
Other  -  SPECinr  SOURCE 


15  I    Is  tilts  program  primarily  lor 

(t)  Victims  of  domestic  violence,  baltared  woman? 
(?)  runaway  or  homeless  youth"* 

(3)  People  with  mental  health  probtemsf 

(4)  I'eople  with  drug  or  alcohol  problems? 

(5)  People  with  HIV/AIDS? 

(6)  Veterans? 

(7)  Oth«       SPECIFY 


AduRs 

Percar*  Regulais 
Percent  Homeless 

,CNIdien 
Percent  Homeless 


77ie  paroarits  &*£m'  should 
add  up  to  lOOpmcmnl 


Percent 
_  Percent 
Pwcart 
Pwcani 
Par  cent 
Per  cert 
Percent 


Percent 
.Pereani 

Psrcent 


J.  For  Mch  Hem  marked  "YES', 
please  rank  below  (1.2. 3  etc) 
where  °l'  is  the  primary 
description  oi  your  program. 
'2'  is  the  second  most 
descriptive,  etc. 


I  Yes RANK: 

JNo 

I  Yes RANK 

|No 

]Yes RANK: 

)No 

)Ye» RANK; 

I  No 

|Yes RANK 

|No 

|Yes RANK 

INo 


I  Yes 

INo 


RANK 
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Please  answer  these  questions  concerning  the  services  that  rriay  be  provided  under  the  MENTAL  HEALTH  programs 


SERVICE 


a.  OUTREACH 


Question  15  — 


k.  Do  your  clients 
fwad  tha  sarvicas 
balow,  as  part  of 
this  program? 


Is  this  sarvica 
providad  at  this 
address? 


b  CASE  rulANAGEMENT 


m.  Is  this  sarvica 
available  to  your 
homeless  clients 
at  another  location' 


n.  Is  K  available  to 
them  when  r<eedad.  { 
at  tha  other  localionJ 
AND  is  it  adequate    I 
for  their  rweds? 


e  EMPLOYMENT/VOCATIONAL 


(2)  Tfnnsitiona]  employment/paid  internship 


(4)  Vocational  rehabilitation 


(5)  Vocational  counsating 


(6)  Job  placement 


(7)  Sheltered  workshop 


1.  SUBSTANCE  ABUSE  - 


(1)  Detoxification 


(2)  Alcoholics  or  Narcotics  Anonymous 


(3)  Individual/group  substance  abuse 
counselling 


9  MENTAL  HEALTHj^ 


(1)  Grists  intervention 


(2)  Medication  monilDring 


(3)  Psychosocial  rehabilitation 


(4)  Individual/group  psychological 
coundling 


(5)  Psy c hiatric  treatment 


(6)  Peer  group/self  help 

!h  PHYSICAL  HEALTH 

(1)  Primary  care 


(2)  Physical  rehabilitative  care/physical  therapy 


:      (3)  Prenatal  cai-e~ 
I      (4)  Medical  screening 
ii    HIV/AJDS  SERVICES 

j.  FAMILY  AND  CHiLDR|KSjERyiCgg^^ 


_  [jJjay/Evening  care 


(2)  Immunization  af>d  screening 


(3)  Parenting  trainmg 


J4j^Pa{entsAnonymoiiS 

SPECIAL  SERVICES  FOR  HOMELESS 
VETLRANS  AND  THEIR  FAMILIES 


I.  OTHER  SERVICES 


(I)  Housing  location  assistance 


(2)  Housing  counselirtg  and  short 
rental  assistance 

(3)  FoHowup  support  services 

(j)  Enrollrnentjn^tittement  program 

_  (JJ  J-e3al_^sisteiric^' 

(6)  Any  other  -  S^IFY 


t5o.  Do  you  operate  another  program 
at  this  location? 


1 1)  Yes  -  LOOK  AT  CHART  ON  PAGE  <X  AND  GO  TO  THE  PAGES 
FOR  THE  NEXT  PROGRAM 

1 11  No  -   SKIP  TO  QUESTION  20  ON  PAGE  34 
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ALCOHOL  or  OTHER  DRUG  PROGRAM 

lis  a   On  an  avwage  ^y  in  Apeil.  how  many  ADULTS^^gaairywa  of  old«.  ^  ~ 
us*  tha  ssrvicaa  ot  this  program  Irom  locationT 

)6  b  CM  thosa  ADULTS,  approximataly  what  parcar>t  wa  raguiws  or  rapaatars- 
using  tlie  sarvicas  of  this  program  at  laast  1/3  of  tha  days  in  a  month? 

16  r  Of  these  ADULTS,  approximately  what  percent  wa  homalasa? 

16  d  On  an  average  day  In  AprH,  how  many  CHlLDreNTup  tolTyaSfToldi 

use  the  services  ot  this  program  at  this  location? 

16  e  Of  these  CHILDREN,  approxhnatety  what  percent  are  homeless? 

i B  f    Among  all  per soris  usir>g  this  services  ol  ihia  pfogra'mrplaasa  entir  flie  ^~  '" 
approximate  percentage  of 

-  Uruiccompanied  adutt  men  18  years  or  oldst 

Unaccompanied  adult  women  18  years  or  older 

People  in  single  -  parent  families  wHh  cNldren 

People  In  two  -  parent  families  wHh  children  ....-, 

-  Adult  cc;  -pies  wittwut  children 

-  Unaccompanied  male  youth  under  IS  yoara 

-  Unaccon.panled  faina!e  youth  under  IS  yovs 

18  3  Is  this  program  a 

-  Private,  non-profit.  reHgioua  afDIIatad  program 

-  Private,  non-profH.  non-Mctvion  program 

-  Public  agency 

-  Private,  for  proOt 

\6  W  ApproxmiaAly  ^Fperceni  of  your  HitdS^lii  ^Spi^im 
do  you  get  from 

Private  funding:  donations,  foundation  grartis,  UrtHad  Way. 
irtdividuals  contrilHitions  .  ' 

Government  funding  -  federal,  stale  or  Uacat 

-  OHiar  -  SPECIFY  SOURCE 

16  I     Is  tliis  program  primarily  lor 


(1)  Victims  of  domaetic  violence,  battered  wiMnen? 

(2)  Runaway  or  homeless  youth? 

(3)  People  with  mental  health  proMema? 

(4)  People  with  drug  or  alcohol  problems? 

(5)  People  with  HIV/AIOS'> 

(6)  Veterans'> 

(7)  Other       SPECIFY 


AduKs 

_  Parcant  Regulo.-s 
Percent  Hometoss 


Children 
Percent  Homeless 


le  perc0nls  below  shouff 
add  up  to  lOOparcent 


_  Percent 
Percent 
Percent 
_  Percent 
_  Percent 
Percent 
Per  cert 


uAnk(Xi  oHL'9-mgwn 

[)  Private,  non-profit,  religious 

IJ  Private,  non-profit  non- sectarian 

i)  Public 

11  Privata  tor  profit 


Percent 
Percent 
Parcert 


r  ^or  eacK^ilem  morltecl  "YES', 
please  rank  t>elow  (1.2,3  olc) 
where  '1*  is  the  primary 
description  of  your  program. 
'2°  is  ttie  secortd  most 
descriptive,  etc. 


OlIAr^tiMn    «e  fT.       ^  " ' — W-— — " 


SERVICE 


a  outreach" 
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Question  16  -  -'k 


(11  Money  'nanaganTenl_ 

(2)  Transportatiort  usage 


b  CASEMANAGEV 
cTlFE  SKILLS » 


Do  your  clients       ijl.  Is  this  servica      |r 
need  the  services  ||      provided  at  this 
below,  as  part  of   ' 
this  program? 


Is  this  service 
available  to  your 
homeless  clients 
at  another  location 


In 


Is  it  available  to  ~ 

them  when  needed. 

at  the  other  location^ 

AND  is  it  adequate    ' 

for  their  needs?  j 


.{3j_Houseliold  management 


j;£i.OtherJ|te_skill» 


^gpuCAfiON  -  -  t  

— iU  jjgg?"'!  Equivklency  Diglorna 
_J2j_Engljsh  as  a  Second  Language 
f'i\  Pnri.,  ..uii-ii J  _  .,         : — *  ..  r — 


(3)  Early  childhood  educaUon  (Head  Rii,n) 


(4)  Basic  Ute^c 


r 


.__(5j  After  school  tutoi 


r_  (6)  Ace es s  andjrarisgortation 
I e.  EMPLDYMjrff/yoCATpNAT^ 
l!i£re^wDcabonalJfainirig^ 


^ 


jg}  Transitjonal  employment'p«iH  intarr.,hin 


(3)  training  lor  specific  jobs 


W  Vocational  fehabllitation 
(5)  Voeatienal  counaelinq 
(8)  Job  placement 


(7)  Sheltered  wofkgho 


1.  SUBSTANCE  ABUS 
(1)  Detoxification 


i2)  Alcohoiics  or  NBfcotics  Anonymol^ 


(3)  Individual/group  substance  abuse 

counselling 

aJ^jNTAL  HEALTH  ~ 
_(1J  Crisis  inlefvenaoti 


(22  Medication  monitoring 

(3J  Psychosocial  rBhabiiitation 


(4)  Individual/group  psychological 

^   councillnq 

_  iS)  Ps^hiatric^trealment 
I      (6)  Peer gjoug/selThtlp" 

[hJWSJCAL  HEALTI^  -J^Z 

ii11Plirnar^care__^ 


[ 


(3)  Prenatal  care 

(4)  Medical  screenirtg 
HIV.AIDS  SERVICEI^ 


_PAjyi2LYANDCHILD^jrSSERVICES^^^^ 
(I)  Day  Evenini 


I  care 


J2j^  Immunization  and  screening 
i3j_Parenting  training 


.'4j  Pa/ents^Ano nympus 

k  SPECIAL  SERVICES  ^GR  HOMELESS 
VETERANS  ANDTHEIR  FAMILIES 


I  OTHER'SERViC ES " 

(1)  Housing  location! assistant 

/o^  ljm..-: ;      n'* : — ■ — 


(2)  Housing 
rental  as 
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(3)  FoBowup         ^^^ 

(£2  EnroJ^menhnjirTtjlterTient^rogram 
_(5]^Leaedassistevice '  . 
(6)  Any  other  -  SPECIFY 


16o.  Do  you  operate 

at  this  location? 


^1 

iteji 


jZ^Phj^sical^ehabiiSatvecafe/physical  theraov 

(31  Prenatal  7^7^        " ' ■ ='-'- 


Jocation!  assistance 
counseljrig  and  short-term 
ssistance 
)  supairt  iervices"  ~ 


Inother  program 


LOOK  AT  CHART  ON  PAGE  1 
FOR  THE  NEXT  PROGRAM 


0  No  -  SKIP  TO  QUESTION  20  ON  PAGE  34 
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HIV/AIDS  PROGRAM 


T7  a  On  an  avwag*  day  m  April,  how  many  ADULTS.' agad  IB  yaws  or  oldw. 
usa  tha  sarvicas  of  this  program  IToin  locatton? 

17  b  Of  thasa  ADULTS,  approximataly  what  parcant  ara  ragulart  or  rapaatars- 
using  Iha  sarv«caa  o«  this  program  at  laaat  1/3  of  tha  days  In  a  month? 

17  c  Of  th»a  ADULTS,  approximataly  what  pwcant  ara  homaiass? 


17  h  Approximately  what  paroant  ol  your  funding  tor  this  program 
do  yoo  gat  from 

-  I>rivata  fur>ding:  donations.  foundaUon  grants.  United  Way. 
individuals  conttibutions 


17  d  On  an  average  day  in  April,  how  many  CHILDREN,  up  to  17  years  old. 
use  the  services  of  this  program  at  this  location? 

17  a  Of  ttiese  CHILDREN,  approximately  wtiat  parcant  ara  homeleas? 


17  f    Among  all  persons  using  tita  sarvica*  ot  this  program,  plaasa  antar  the 
approximate  percentage  of 


-  Uruccompanied  adult  men  IB  years  or  older  .  .  . 

-  Unaccompanied  adult  woman  18  year*  or  older  . 

-  People  In  single- parent  famlHae  with  ehildren  .  , 

-  People  In  two -parent  fkmlllea  with  children  ... 

-  Adult  couples  without  ehildren 

-  Unaccompanied  male  youth  under  18  year*  ... 

-  Uruiccompanied  female  youth  under  IB  years  . 


1 7  g  Is  this  program  a 

-  Private,  non-profit,  religious  affiliatad  program 

-  Private,  non-profit,  non-sectarian  program 

-  Public  agency 

-  Private,  for  profit 


Government  funding  -  federal,  atato  or  local. 
Other  -  SPECIFY  SOURCE 


17  I    Is  this  program  primarily  for 

(1)  Victims  of  dontastic  violence,  bettered  women? 

(2)  Runaway  or  homeless  youth? 

(3)  People  with  mental  health  problems? 

(4)  People  with  drug  or  alcohol  problems? 

(5)  People  with  HIV/AIOS? 

(6)  Veterans? 

(7)  Other  -  SPECIfT 


.Adults 

Percent  Regulars 
PsrcertI  Homeless 


Children 
Perceol  Homeless 


Th0  p«rcenlsi»low  should 
add  up  to  tOOperctnt 


Percer* 
Per  cent 
Percent 
.  Perear* 
.Percent 
Percent 
Percent 


MARK  (X)  (y^LY  ONB  BOX 

U  Prrvate.  non-profit,  religious 

(j  Private,  non-profit,  non-sectahan 

II  Public 

(I  Private  for  profit 


Per  cert 
Percent 

Percer< 


For  each  item  marked  "YES', 
plaasa  ranfc  below  (1 .2.3  etc) 
where  T  is  the  primary 
description  of  your  program. 
'2'  is  tha  second  most 
descriptive,  etc. 


II  yes RANIt 

II  No 

IIYes RANK 

IJNo 

11  Yes RANK 

II  No 

IJYes RANK. 

II  No 

IJVes RANK 

II  No 

II  Yes -RANK 

(I  No 

IIYes -RANK 

(|No 
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Please  answer  the; 


SERVICE 


[a  OUTREACH 


b  CASEMANAGEMEij' 


c.  LIFE  SKILLS  --- 


(1)  Money  mana^  n  sni 

!2j  Trarvsportatioru.  s  jge^ 

j       (3,1  Household  man  i 

Id  EDUCATION" 


ILLGener^_Eciuival(  itcy  Diploma 

i^jngl^sh  as  a  Second  Language 
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questions  concerning  the  serv,ces  that  may  be  provided  under  the  HIV/AIDS  programs 
Question  17 


k.  Do  you,  clionb    -JT.  Is  this  service      I  m.  I.  thiTSSF^,— 
need  the  service,  j      provided  at  this!      available  to  your 


below,  as  part  ot  i 
this  program?         i 

IF  YES.  ANSWER 
Items  I.  m,  n  and  o 


homeless  clients      I 
at  another  locationi 


n   Is  it  available  to  I 

them  when  needed, 
at  the  other  locationi 
AND  is  H  adequate 
tor  their  r>eeds7 


J^l.^'jLg.^jg^jgg.d'ticeaton  (Head  Start) 
_(4j  Basic  Litsfacy  


(?)  Af-sr  seho  lutorirfl 

_(6]^Acc»ss  and  transportatlorT 


_EMPLOYVIE\T/VOCAT!ONAL 


(1)  Pre-vocatlona)  paining 


[2)  Transit]orial_gm£JoyiTienVpaid  internship 

[3)  Training  for  sgecWcjobs 


(4)  Vocational  rehabilitation 


[5)  Vocational  counseling 

(6)  Job  placement 


_[7)  Sheltered 'workshop 


1  SUBSTANCE  ABUSE  - -TT 
|1)  Detoxific atio n 


J12A'5°'^2ii£l_°r5¥EP^ilAnon^moiis 


(3)  Individual/group  Substance  abuse 

counselling 

5_MENtAL  HEALTH 


-  (llC^silinterventio^  ■ 
(2)  Medication  monitfing 


(3)  Psychosocial  rehabilitation 


(4)  Individual/group  psychological 
counciling 


_  J51  Psxchiatrjcjreatrnent 
162^er_£r£uj3_  se[f  heig 


(3)  Prenataj^care 

(4)  Medical  screeningT 


HIV/AIDS  SERVICES 

jJ^AMILYJfjD  CHILDRENS  SERVICES 

_  (1)  Day/Evening  c eae 

__t?2  i£g.t!Mg!ggt;on  and  screening 

(3)  jarentng  training 

(4)  Parents  Anonymous 

k  SPECIAL  SERVICES  FOR  HOMELESS" 
VETERANS  AND  THEIR  FAMIUES 


I  OTHER  SERVICES 


(1)  Housing  location  assistance 

(2)  Housing  counseling ar>d  short-term 
rental  assistance 


(3)  FoUowup  support  services 

{4J  jnrollment  in  entitlement  program 

(5)  Legal  assistance 

(6)  Any  other 


17o.  Do  you  operate  another  program 
at  this  location?  i  ' 


.^H^SLCAJ^HEALTH.- 

(1)  Primary  care  

(2)  Physical  rehabilitative  care/physical  therapy 


SPECIFY 


11  Yo.  -  LOOK  AT  CHART  ON  PAGE  1  j?  AND  GO  TO  THE  PAGES 
FOR  THE  NEXT  PROGRAM 

I)  No  -  SKIP  TO  QUESTION  20  ON  PAGE  34 
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MIGRANT  HOUSING 


laa 

18b 

19c 
18  d 

TIT 


■JS. 


TTT 


On  an  avaraga  day  m  Apf  3.  how  many  ADULTS,  agad  1 8  yaars  or  oMar. 
usa  tha  sorvicam  of  this  pf  ogram  from  locaUon? 

Of  thesa  ADULTS,  approximataly  «rf>al  pafcani  ara  raguiart  or  rapeatars 
usir>g  (he  cervicaa  of  this  program  at  loast  1/3  of  tha  days  in  a  month? 

Of  Itiasa  ADULTS,  approximataly  what  parcani  ara  hamalass'> 

On  on  avarago  day  in  April,  how  many  CHILDREN,  up  to  17  yaars  old! 
usa  tha  servicas  of  this  program  at  this  locationT 

Of  thasa  CHILDREN,  approximataly  what  parcani  ara  homalaasT 

"Among  all  par  ions  using  tha  sarvlcaa  of  tfir«°^ogramrpl»a»a  am 
approximata  percantaga  of 

-  Unaccompaniad  aduft  man  18  yaars  or  oldar     

-  Urwccompanlad  adult  woman  tS  yaars  or  oldar 

-  Paopla  in  single-  parant  families  with  cfWIdrsn 

-  People  in  two-parent  iamiliaa  with  children 

-  Adult  couples  without  children 

-  Unaccompaniad  mala  youth  under  18  years  

-  Unaccompanied  female  youth  under  18  years     

H  this  program  a 

-  Private,  non-profit,  rallglou*  afnilatad  program 

-  Private,  non-profit.  rKin-aeelMlan  program 

-  Public  aB«r>cy 

-  Priwite,  for  proflt 

Approximately  w^t  percent  ol  your  binding  for  this  program   ^^ 
do  you  get  from 

-  Private  funding:  donations,  fourvlation  grartts.  United  Way. 

individuals  contributions 


Adults 

Percent  Regulars 
Percent  Homeless 


Children 

Par  cent  Homeless 


Government  futKlIng  -  federal,  state  or  local. 
Other  -  SPECIFY  SOURCE 


1 8  I    Is  this  program  primarily  (or 

(1)  Victims  of  domestic  violence.  iMttared  woman? 

(2)  Runaway  or  homeless  youth? 

(3)  People  with  mental  health  problems? 

(4)  People  with  drug  or  alcohol  problems? 

(5)  People  with  HIV/AIDS? 

(6)  Veterans? 

(7)  Other  -  SPECIFY 


77>a  par cenfs  i^low  should 
add  up  to  lOOpmcrnl 


Poree'it 
Percent 
Percent 
Percent 
Percent 
Percent 
Percent 


II  Privata,  non-profit  religious 

II  PrIvBia  non-proftt.  non-sadarlan 

11  Public 

II  Prtvata  for  proflt 


P«rcer< 
Percent 
Percer* 


j.  For  each  hem  matkad  VEST 
please  rank  t>ek>w  (1 .2,3  etc) 
witere  't'  is  the  primary 
descripbon  of  your  program. 
'2'  is  the  secorvl  most 
descriptive,  etc 


|Ves 

JNo 

lYos 
jMo 

|Vos 
I  No 

I  Yes 
No 


I  Yes RANK 

INo 


-RANK 
-RANK 
-RANK 
-RANK 


I  Yes 
I  No 

I  Yes 
INo 


-RANK 


-RANK 
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n-e-^se  answer  me<.«  questions  concerning  the  services  that  may  be  provided  under  the  MIGRANT  HOUSING 


SERVICE 

a  OUTREACH 

b'  CASE  MANAGEM^ 


Question  18  — 


.  Oo  your  ciients 
neod  tha  servicas 
balow.  as  part  of 
this  program? 


.  Is  this  sarvica 
providod  at  this 
addrass? 


Is  this  sarvica 
availabia  to  your 
homalass  cliants 
at  artottMf  location' 


■  Is  H  avaiJabia  to 
tham  whan  needad, 
at  the  other  location, 
AND  is  it  adequata 
*or  thair  noads? 


c  LIFE  SKILLS  -- 


(1)  Money  management 


(2)  Trgr^sporttttion  yisage 


(3)  Household  menagemant 

_  i^Ipther  We  sl<Uls_^ 

d  EDUCATION 

11)  G.eneral^quiva)ency  Diploma 

(2)  English  as  a  Second  Language 

(3)  Earljr^ childhood  education  (Haad  Start) 

(4)  Basic  Literacy 


(5)  After  school  tutoring 


^6)  Access  and  transportation 


:JMPLpYMENT,VbCATIONAl 

ij  J  Pre  -  vocationa]  Iraning 

i?Lt!?55*?Q?!  employment/paid  intarttthip 

lljrrrairMngJor  specjticjobs 

(4)  Vocational  rehabilitation 

(5)  Vocational  counseling 

(6)  Job  placement 

(7)  Shaltarad  workshop 


f  SUBSTANCE  ABUSE  -  - 

£1J  Detoxification 

[?I  j^[g°'j°''cs  or  Narcotics  Anonymotp 
(3)  Individual/group  substance  abuse  ~ 
_     counselling 


^ MENTAL  HEALTH  -- 


I     JD  Crisis  inlerventiorT 

L-    (2)  Medication  jnonltor^g_ 
»     ^  Psychosocial  rehablitation 
I       (4)  individual/group  psychological 
coundling 


.  ®  Psychiairic  treatment 
[6)  Peer  groug/seif  help 
PHYSICAL  HEALTH 
(1)  Primary^are 


(2)  Physical  rehabiljtative  care/physical  Ihcrapy 


^)  Medical  screening 
,1    HIVyAJDS  SERVICES 

[r^^MUrYANDCHlLDBENj^ 

1  _ilLDay/ Evening  cara 

(2)  Immunization  ar>d  screening 


(3)  Parentingjiraining 
14J  Parents  Anionymous 

(SPECIAL  SERVICES  FOR  HOMELESS 
_    VETERANS  AND  THEIR  FAMIUES 
OTHER  SERVICES        ' 
il)  .M?"?!Q9  L°?ation«sistanca 
(2)  Housing  counseJrig  aryj  shorf 

rental  assistarKe 

(3J  FoOowup  support  services 

(4)  Enrollment jn  entillarnentf  rogram 
_  (5J^  Legal  assistance  ^_  ^ 

(6)  Any  other  -  SPECIFY 


18o.  Do  you  operate  another  program 
at  this  location? 


(1  No  -  SKIP  TO  QUESTION  20  ON  PAGE  34 
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OTHER  FACILITIES 

■  9  a   On  an  aveiag*  day  in  Aprt.'Koai  many  KOULTS.'^ad  M  yaaraor  oUar^' 
us«  lh«  tKvices  o<  ttm  program  kom  loeabonT 

19  b  01  thata  ADULTS.  a^ptonmatalV  w***  pacMnI  ara  ragulark  or  f  apealaf  ■  - 
using  Iha  servicas  of  Ihn  piagravi  at  laast  1/3  ol  tha  days  in  a  month? 

19  c  CM  thaw  ADULTS,  appcoximataty  what  parcant  ara  homatassT 


19  d  On  an  avafaga  day  In  Aprtl.  how  many  CHILDREN'  <«p  to  17  yaara  old. 
usa  tha  tarvlcas  ol  Ms  fMogtam  at  IM«  titr—nnT 

19  •  04  Ihesa  CHILOnEN.  approiimalaly  arftat  parcani  ara  liamslaaaT 

t9f    Among  all  petaons  usmg  ^  sanricaa^ rtifc  prbgramT^aaa  aoWliia^ 
approximata  paroanlaga  ol 

-  Unaccompnmad  adtJI  man  IB  yaara  or  oMar  .... 
Unaccomp<mied  «dull  woman  IC  yaars  or  uldar  . 

Paopis  in  single    parent  famlMaa  xtth  cha*an 

Peopla  in  two    parani  tamBlas  artth  chHdram 

-  Adult  couples  wittiuul  UilUiaii       

-  Unaccomparuad  aaata  youlh  Mndar  !•  yawa 

-  Unaceempanlad  iMnata  youth  tmdw  II  yaars 

11  0  la  this  program  a — - 


P»fcei«  Regular* 
Parcani  Homalaaa 


ytim  purctntsiaSow  shotJf 
add  up  ID  lOOparemnt 


Parcem 
Rercer* 
Parcart 


Parcait 


-  Privala,  non-prottL  raflgloua  aiaiatad  program 

-  Private,  non-proW.  iton-aadBrian  prograai 

-  Public  agency 

-  Private,  for  profit 

i  9  h  Ap'pr  oximateTy  wRal  paicahi  9  your  CniSng  CTBis  fi^aM^ 
do  you  get  from 

-  Private  hindang:  donations.  loundiClan  grants.  UaMadWar. 

individuals  contributions  


Governmer>l  lunding  -  tedard.  state  or  ioo^ 
Other       SPEClPy  SOURCE 


I U  f^tvata.non-pforit.  religious 
11  F^i\«rte.  non-profit.  non-sac*»ian 
11  Pubic 
(1  f^lvBte  far  pro* 


Btreert 

Parcar^ 


19  i    Is  this  program  primarily  lor 

(1)  Victims  of  doaieslic  vtoianca.  baHared 
(?)  Runaway  or  homeless  youth7 

(3)  People  with  martial  health  problamsT 

(4)  People  with  drug  or  alcohol  problarrtsT 

(5)  People  with  HIV/AIOS? 

(6)  Veterans') 

(7)  Other  -  SPECIFY 


Pareart 


i.  Fw  Mch  iem  mariacl  VES'.' 
please  rank  balow  (1 .2.3  ale) 
where  '1 '  is  the  primary 
description  of  your  program. 
"Z'  is  the  second  nnost 
daacripliva.  ale. 


UV»»  - 
(JNo 

JlVas- 
UNo 

llVas- 
(|No 

nves- 

II  No 

nves- 
II  No 

llVes- 
flNo- 

(lYas- 
11  No 


-RANK: 

-RANK._ 

-RAMK;_ 

-RANK._ 

-RANK: 

-RATiK^ 

-RANK; 


J 
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Please  answer  th(  j^i 


SERVICE 


fa.  OUTREACH 


;e  questions  concerning  the  services  that  may  be  provided  under  the  OTHER  PROGRAMS 


Question  19 


.  Do  your  ciianis 
need  tha  services  j 
below,  as  part  of 
this  program? 


Is  Ihi*  sarvica    7m.  Is  this  servjca  i 

provided  at  thisj  available  to  your 
homeless  clients 
at  another  location^ 


address? 


Is  it  available  to 
them  when  needed, 
at  the  other  location^ 
AND  is  it  adequate 
<or  thair  needs? 


b  CASE  MANAGEMENT 


c  LIFE  SKILLS 


(1)  Money  management 


(2)  Transportation  usage 


(3)  Household  management 


(4)  Othei  Irle  skrits 


d.  EDUCATION  -  -  - 


_tlLGerie'al  Equivalency  Diploma 


iSjngiish  as  a  Second  Language 


MJJL'y_g.'?!!j!^°qd  education  (Head  Start) 


(5)  Alter  school  tutoring 


(6)  Accessjind  frans^ortation 

e  "EMPLOYMENtA/bCAjlONAL 

Pre- vocational  training 

(2)  Transitional  employment/paid  Internship 


(3)  Tralninp  for  spaclflo  jobs 
4j  Voeational  rehablllntlon" 


W  Vocational  couns 


(6)  Job  placement 

(7)  Sheltered  worliih'op' 


f  SUBSTANCE  ABuJf 


(1)  Detoxification 


{^)  Alcoholics  or  Nafcotics  Anonymous 


(3)  IndividuiU/group  substance  abuse 

counselling ■ 

,9  .¥JNTAL  HEALTTTpT-  - 

tli  Crisis  intervenJon^ 
(2)  Medication  moritoring^ 
-  _  (31  Psychosocjal  rffiabilitalion 

(4)  Individual, group  psychological 
coundl.ng 


1?)  Psychiati;l£b;e4tment 
(6)  Peer  group/seffHeIg 


K  PHYSICAL  HEALtB"  -  - 
(1)  Primary  care 


[__  (SJJ'renatalcaf  e^_ 
(4)  Medical  screeri 
HIV/Albs  SERVICE 


J  f'AMI.L.Y  AND _CHiL3^EN;S  SERVICES"^^^^^ 

(1)  D^Evening  cse 

12J  [rnrnunization  a{id  screening 

^3) parenting  trainijij 

^4]  Pjirents  Anonyrfbus"" 
>  SPECIAL  SERVICE  FOR  HOMELESS 

' VETERANS  AND  THEIR  FAMILIES 

'  PXHERSERV|CES^    _  "" 

;  -  il)  tlp'JSirigJccatioh  assistance 
I      (2)  Housing  counseling  and  short-term 

__    rental  assistance 

(3)  Followup  suppc^rl  services  ~ 

i      (^  Enrollment  in  er  Werperit  program 
I      (5J  Lega[assistanc  > 
I       (6J  Any  other  -  SfSciFY 


19o.  Do  you  operatB  another  program 
I  at  this  locatiofi? 


(2)  Physical  reh^ijttatlve  care'physical  therapy 


•  11  Yes  -  LOOK  AT  CHART  ON  PAGE  1^  AND  GO  TO  THE  PAGES 
FOR  THE  NEXT  PROGRAM 

.'!)  No  -    SKIP  TO  QUESTION  20  ON  PAGE  34 
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20  Will  this  facility  (these  facilities) 
be  open  in  April? 


21  Will  (this  facility/these  facilities) 

be  open  on  a  DAILY  basis  (every  day) 
to  provide  services  in  April  1995? 


22.  What  days  of  the  week  will  your 
(facility/facilities)  provide  services 
in  April? 

Mark  (X)  on  the  calendar  at  right  all 
the  days  that  service  will  be  provided. 


(]  Yes  -  ANSWER  21 
[)  No  -  Skip  to  24 


[J  Yes  -  SKIP  to  23 
(1  No  -  ANSWER  22 
(J  Uncertain 


APRIL                                                1 

Son 

Mtffl 

Tm 

w*d 

Thu 

Fri 

Sat 

1 

2 

3 

i 

5 

6 

7 

8 

9 

10 

11 

12 

13 

U 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30    1 

I)  Uncertain 
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23  Now  we  *rant  to  determine  when  each 
PROGRAM  is  offered.   On  the  chart 
at  right,  mark  (X)  when  each  program 
is  provided  for  your  clients.  We  need  to 
know  the  day  and  time  when  each 
program  is  offered.   Census  workers 
will  visit  selected  sites  in  April  to  interview 
a  sample  of  your  clients.   We  need  this 
information  to  plan  those  visits. 

a.  butreaiji  programs 


1.  1995  /  Notices 


b.  Drop-  1 1  centers 


c.  Emergi  ificy  shelters ' 


d.  Transitional  housing 


e.  Permaitftnt  housing  for  the  homeless 


Men 
(1) 


f.  Voucher  contract  arrangement  -  times 
the  office  is  open 


g.  Soup  kHchen  -  breakfast 


h.  Soup  kjtehen  -  lunch 


i.  Soup  kil  Chen  -  dinner 


j.  Mobile  fpod  programs^ 

k.  Food  pantry 

i.  Health  care  provideri 


Tue 
(2) 


Mark  (X)  all  that  appty 


Wed 
(3) 


m.  Mental  health  agencies 


n.  Alcohoifdrug  prograrns 
o.  MlV/Alcis  programs 
p.  Migrant  housing 
q.  Other  prograrns^ -Specify 


Thu 

(4) 


Fri 


(5) 


Sat 


(6) 


Sun 
(7) 


Open 

daily 
in  April 
(8) 


__.L 


Time 
(9) 

am  am 

_P  fTi  to p  m. 


am 
_p  m.  to 


am 
_pm. 


am 
p.m.  to 


am 
_pm 


am 
_p.m.  to 


a  m 
_p.m  to 


am 

_p  m  to 

am 
_p.m.  to 


a.m 
_pm 

am 
_pm. 

am 

_pm. 

am 
_pm. 


a  m 
jD.m.  to 


am 
p.m. 


a.m 
_pjn.  to 


am 
_pm. 


am 
_p  m  to 


a.m 
p.m  to 


am 
_p.m. 


am 
_p.m. 


.J_. 


am 
_p  m  to 


am 
_p  m  to 


am 
_pm 

am 
p.m 


am 
_p.m.  to 


am 
m. 


a.m 
Jj.m  to 


am 
jp.m.  to 


a.m 
_p.m  to 


am 

pm 

--- 

-._ 

am 

p.m 

—  - 

- 

am 

prrv 
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24    Does  this  facility  operate  under  any  other 
names,  or  is  it  called  by  any  other  names? 


i  (J  Yes  -      What  names? 


25.   In  April  1995,  census  workers  wiij  come  to 

a  sample  of  facilities  to  interview  people  using 
your  programs.    If  your  facility  Is  selected  as 
one  of  the  places,  what  are  the  steps  that  we 
need  to  follow  for  obtaining  a  formal 
agreement  of  participation? 

a.  Do  we  need  a  Board's  approval? 


[J  No 


b.  Can  you  (the  contact  person  and/or 
director)  give  permission? 


c.  Who  do  we  contact? 


[lYes 
(INo 

[]  Yes 
[JNo 


SKIPto25d 


d.  Please  provide  any  additional 
information  that  may  help  us  with 
making  arrangements,  such  as  an 
approximate  time  frame  needed  to 
gain  an  agreement,  etc. 


26a  Does  your  facility  (facilities)  maintain  a 
current  roster  of  clients  who  use  your 
services? 

26b  Would  this  Roster  be  available  to  our 
interviewers  for  sample  selection? 


11  Yes  -  ANSWER  26b 
[)  No  -  ADD  ANY  COMMENTS 
I  TO  PAGE  39 

ill  Yes 
1 11  No 


Please  add  any  additional  comments  that  you  have  on  page  39. 
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Please  enjar  all  irifoFmation  below  for  PARENT  ORGANIZATJOhTaKd  i,^ih^  i^atro"S¥  thTit 
you  are  affiliated  with  that  provide  programs  for  th«  homeless.  locations  that 


A-  .PARENT  pRGANIZATjdNJnforrr^ 
Name        \\  'Address 


Contact  Person 


Telephone  Number  (include  area  code) 


-B  OTHER  FACIIJTIES  :^Jnformatiqn  for  each  one 
(^>  Name  lAddr^s  


Contact  PeBon 
TST^amT 


Contact  Person 
(3)KJame^ 


Contact  Pei^n 
(4)  Narhe 


Telephone  Number  (include  area  code) 


Telephone  Number  (include  area  code) 


Contact  Person 
(5)  Name 


Address 


Telephone  Number  (include  area  code) 


Address 


Contact  Person 
(6)  Name    " 

Contact  Perton 


Telephone  Number  (jpckjde  area  code) 


Address 


Telephone  Number  (include  area  code) 


Address 


Telephone  Number  (include  area  code) 
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Please  enter  all  information  t>eiow  for  any  additional  locations  that  you  are  affiliated 
with  that  provide  programs  for  the  homeless. 

B.     ADDITIONAL  FACIUTIES  -  information  for  each  one 

^^ 

(7)      Name 

Address 

:.— .-^^ 

Contact  Person 

Telephone  Number  (include  area  coda) 

■ 

(8)     %me 

ABdress 

Contact  Person 

Telephone  Number  (IrKluda  area  code) 

■ 

T§j^  Klame 

Address 

Contact  Person 

Telephone  Number  (Include  area  code) 

llO)    Name 

Address 

Contact  Person 

Telephone  Number  (include  area  code) 

(11)  "Name 

Contact  Person 

Address                                                     

Telephone  Number  (include  area  codej^ 

--,.^-^"- 

(12)    Name 

Address 

1  elephone  Number  (include  area  code) 

Contact  Person 
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Comments 
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Attachment  C 


OMB  No  XXXX-XXXX:  Approvl  Expiftt  XX/XX,'XX 


FORM  MPWUS-200(X) 

U  S.  Dtpartmcnt  of  Commtic* 

Buraau  of  th«  C*nsut 

Aclir     at  collact  on  agtnt  for  tha 

U.  S.  0«pa-tm«nt  of  Housing  and  Urban  OavatoprPtnt 

SERVICE  USERS 

TH=  SURVEY  OF  HOMELESS 
PERSONS  WHO  USE  SERVICES        


Public  reporting  burdan  for  this  collaction  of  information  is  astimatad  to  avaraga  45 
mmutas  par  rasponsa.  Sand  commantt  regarding  this  burdan  astimata  or  any  other         I 
aspect  of  this  collaction  of  mfof  mation,  including  tuggastiont  for  reducing  this  | 

burden,  to  the  Reports  Management  Offices.  Of^ce  of  Information  Policies  and  Systems,  { 
U  S.  Daparti-ient  of  Ho  sing  and  Urban  Development,  Washington.  0.  C.  20410-3600     ' 
and  to  the  Office  of  Management  and  Budge!.  Paperwork  Reduction  Project  (xxxx-ixxx).  | 
Washington.  D.  C.  20503.  Do  not  send  this  completed  form  to  either  of  these  addresses, 
A  RO  coda  I B.  State  ;C.  County  ! 


D.  PSU 


E.  Facility  code 


|F  Questionnaire  ID 


NOTICE  -  Your  report  to  the  Census  Bureau  IS  confidential 
by  law  (Title  5.  USC  552a).  All  identifiable  information  will 
be  used  only  by  persons  engaged  in  and  for  ttie  purposes 
of  the  survey,  and  may  not  be  disclosed  or  released  to 
others  for  any  purpose 


G.  Name  of  facility 


H.  Mailing  address  - 
City 


Numb»r  and  stret  or  Post  Offca  Bo* 


State 


Zip  Coda 


Field  Representative  name 


INTERVIEW 


ID  coda 


J.  Status  -  Mark  (X)  ona 

01  [  1  Interviewed  02  [  1  Refused 


K.  Dale 
Month 


Day 


L.  Time 
Start 


I  M.  Total  time 


INTRODUCTION 


a.m.  Finish 
p.m 


a.m. 
p.m' 


minutes 


Hello.  I  am  (Field  Representative's  name)  from  tha  United  States  Bureau  of  tha  Census.  Hare  is  my  idantificaiion  card. 

We  are  conducting  a  survey  for  tha  United  States  Department  of  Housing  and  Urban  Oavatopment  to  obtain  information 

on  persons  who  use  services  such  as  shelters  and  soup  kitchens.  Tha  survey  will  take  about  45  minutes  of  your  time. 

The  information  you  give  me  is  used  for  staustieai  purposes  only.  Nor.a  of  the  information  you  give  which  could  identify  you 

or  this  place  will  be  released  tu  the  public.  Participating  in  this  survey  is  voluntary.  Ycu  do  not  have  to,  if  you  do  not  want  to.  in  other  words 

We  will,  of  course,  pay  you  for  your  time  if  you  complete  the  questionnaire.  If  you  have  no  other  questions    ve  will  begin. 

N.  What  IS  your  name?  [Last 


O.  What  IS  your  age? 


First 


Years 


Notes 
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j  SECTION  1 .  CURRENT  UViNG  CONDITION  ' 

I  This  section  ajl<s^ou_about  your  current  living  situation. 


la.  As  of  today,  do  you  have  some  place 
in  fT0WN'C!T7  NAWq  that  you 
consider  to  be  a  permanent  place 
where  you  live"> 


1  b.  Where  in  the  county  is  that? 


\2. 


Do  you  pay  to  stay  in  the  place 
where  you  live  (even  if  someone 
else  owns  the  place)"' 


3a 


Is  the  place  you  live  a  house,  apartment, 
a  room,  a  shelter,  or  some  other  kind  of  place? 


3D.  What  IS  the  address  of  that  place? 


4.  Is  the  p:ace  v/rt^re  you  live  your 

own  place  of  someone  else's  place? 


5.  Wnose  place  i3  it? 


6.  How  c/,',an  do 
Wou!d  you 


Siy 


ycu 


1 Yes  -GO  to  lb. 

2 No  -  GO  to  Section  2 

3 Ljnt  know 

i Refused 


^  —  ^®S'  pay  ^or  my  room,  pay  rent,  mortgage,  or  already  own  it 

2 No 

3 Don't  Know 

4       Refused 


t A  house 

2 An  apartment 

3 A  room  (other  than  hoteQ 


* Hotel  (place  with  separate  rooms 

that  you  pay  for  yourself)      • 
5 Dcmiitory  Hotel  (place  without  separate  rooms 

that  you  pay  for  yourself) 
6 A  migrant  worker's  camp 

' A  shelter  (includes  uansitional  shelters) 

8 A  welfare  or  voucher  hotel 

9 A  car  or  ether  vehicle 

10 An  abandoned  buiWing 

'  1 A  spot  m  a  place  of 

business  (e.g.  subway,  movie. 

bar.  all-night  restaurant. 

bus  station,  etc.) 
12 Anv  place  outside  (streets. 

parks,  culverts,  campgrounds,  etc.) 
13 Some  other  place 

(SPECIFY.     )_ 

t4 Dor'tknov/ 

15        Refused 


GO  to  3b. 


GO  lo  6. 


-GOlo 
Section  2 


I  use  that  place  for  sleeping? 
.?  (READCATEGOR'ES) 


1 Own  place    -  GO  to  Secton  3 

2 Someone  else's  place 

3 Don't  know 

4 Refusdd 


1 Parent's 

2 Other  relatives 

3 Fnend's 

4 Someone  else's  place  (SPECIFY: 

5 Don't  know 

6       Refused" 


7.  Do  y  „_  have  an  arrangement  with 

your  (parents/relatiVes/friends/someone  else) 
to  sleep  in  their  place  on  a  regular  basis  - 
that  is,  for  5  Of  more  days  a  week? 


1 Every  day 

2 Almost  every  day 

3 OrK»  or  twice  a  week 

4 Less  than  once  a  week 

Don't  know 

6       Refused 


■  GO  lo  section  2 


1 Yes  -  GO  to  section  3 

2 No 

3 Don't  know 

4       Refused 


-  GO  to  section  2 
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SECTION  2:  WITHOUT  PERMANENT  HOUSING 

8a.  Where  did  you  sleep  or  rest  during 

the  last  24  hours?  (READ     • 
RESPONSE  CATEGORIES  AND 
MARK  (X)  ALL  THAT  APPLY ) 

1 

1        Shelter. 

/ 

_..,.. 

(Name)                         (Address) 

2 Someone's  room,  apartment  or  house 

3 Hotel/motel  (voucher) 

4       A  migrant  workers  camp 

5 In  an  institution  (jail,  hospital,  detox) 

6       Place  of  business  (bus,  bus  station,  all-night  movie,  airport. 
subway,  bar,  laundromat,  restaurant  tarm  building,  etc ) 

7 A  car  (including  other  abandoned  vehicles) 

8 An  abandoned  building 

9  Anywhere  outside  (street  park,  cardboard  box, 
campground,  etc.) 

10  Someplace  else 

/ 

(Name)                         (Address) 

1 1  Don't  know 

12  Refused 

8b.  Where  in  the  county  is  that? 

Offi...^ 

9a.  Over  the  last  seven  days,  that  is. 
since  last  (DAY  OF  INTERVIEW),  on 
which  nights  did  you  sleep  or 
rest  in  the  following  places? 
(READ  CATEGORIES.) 

1  In  my  own  house,  apartment  or  room 
(indudes  foster  and  group  homes) 

2  In  someone  else's  hiome  or  apartment 

3  In  a  shelter  or  vouchered  hotel/motel 

4  In  a  migrant  workers  camp 

5  In  an  institution  (jail,  hospital) 

6  In  a  place  of  business,  (bus,  bus 
station,  all-night  movie,  airport, 

subway,  bar.  laundromat  restaurant 
farm  building,  etc.) 

7  In  a  car,  van,  truck,  or  other 
vehicie  (including  abandoned 
vehides) 

8  In  ari  empty  or  abandoned  building 

9  Anywhere  outside  (on  the  streets,  in  a  park, 
under  a  culvert  in  a  cardboard  box,  on  a 
berwh.  campground,  etc.) 

10  Elsewhere  (SPECIFY:                     ) 

Su 

M 

T 

W 

Th!  F  |Sa| 

i 

— 

9b.  (Ask  if  shelter  marked  in  Q.8a  or  Q.9a) 
Can  you  tell  me  the  names  of  the 
shelters  you  have  used  in  the  last  7  days? 

Check  item  1 :  Is  there  at  least  one  "X'  in 
each  day  column  in  Q  9a? 

Vfes 

Ato  (Go  back  and  correct  answers  until  each  day  column  has 

at  least  one 'X:) 

Check  item  2:  Is  0.8a  marked  'I'or  0.9a 
marked  "3"? 

Yes  (GO  too.  10b) 
No 

10a.  Have  you  ever  slept  in  a  shelter 
or  in  a  room  paid  for  by  a  voucher? 



Yes 

1 

No 

Don't  know 

Refused 

GO  to  Q.1 1 
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P 


10b.  When  was  the  last  time  you 
slept  at  a  shelter,  or  in  a  room 
paid  for  by  a  voucher? 


1 1 .  Other  than  shelters,  when  was 
the  last  time  you  had  a  house, 
apartment,  room  or  other  regular 
place  to  stay?  (Regular  is  5 
or  more  days.)  


1 Last  night  

2 —  #  of  days  agofif  within  the  past  week,  enter  the  number  of  days) 

3 —  #  of  weeks  ago(if  within  the  past  month,  enter  the  number  of  weeks) 

4 —  #  of  months  aQo(if  within  the  past  year,  enter  we  number  of  months) 
5 1 3  or  nrore  months  ago 

6 Never 

7 Don't  know 

8 Refused 


12.  Was  it  a...?  (READ  CHOICES 
AND  MARK  (X)  ONE  ANSWER.) 


13.  Did  anyone  else  live  with  you. 
including  children,  or  other 
adults,  or  did  you  live  there 
aH  by  yourself? 


1 —  #  of  days  ago(rf  within  the  past  week,  enter  the  number  of  days) 

2 —  #  of  weeks  ago(lf  within  the  past  month,  enter  the  number  of  weeks) 

3 —  #  of  months  ago{if  within  the  past  year,  enter  the  number  of  months) 
4 /__  #  of  years  and  months 

yrs/mos 

5__  Don't  know 
6 Refused 


1 House 

2 Apartment 

3 Room 

4 Some  other  kind  of  place 

(SPECIFY: 

5 Don't  know 

6 Refused 


14.  If  you  lived  with  other  people, 
who  did  you  share  that  place 
with?  (READ  CATEGORIES  AND 
MARK  (X)  ALL  THAT  APPLY.) 


1 Lived  by  myself  (no  spouse,  no 

children,  no  one  else) > 

2 Lived  with  ottier  people 

3 Don't  know 

4 Refused 


(SKIP  TO  Q.I 5) 


15.  Who  did  that  place  belong  to? 
That  is,  who  paid  the  rent  or 
mortgage  or  owned  it?  (READ 
CATEGORIES  AND  MARK  (X) 
ALL  THAT  APPLY.) 


1 Spouse 

2 Children 

3 Parents  (mother  and/or  father, 

mother  and/or  father  in-laws) 
4 Foster  family 

5 Sisters  and/or  brothers,  in-laws 

6 Your  adult  chlldre- 

7 Grandparents 

8 Other  relath^es 

9 Partner/boyfriend^girlfriend 

10 Friends 

11 Other  residents 

12 Other  persons 

(SPECIFY: 

13 Don't  know 

14      Refused 


1 Self 

2 Spouse 

3 Parents  (nrtother  and^or  father, 

mother  and/or  father  in-laws) 

4 Foster  family 

5 Sisters  and/or  brothers.  In-laws 

6 Your  adult  chMren 

7 Grandparents 

8 Other  relatives 

9 Partner/boyfriend/gtrlfriend 

10 Friends 

11 —  Non-profjtfgovemment  program  or  institution 

1 2 Other  persons 

(SPECIFY:  ^___ ) 

13 Don't  know 

14 Refused 
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16b.  What  is  the  main  reason 
that  you  left? 
(WARK  (X)  ONE  REASON) 

16a.  Did  you  leave  that  place 
because...?  (READ  CHOICES 
AND  MARK  (X)  ALL  THAT 
APPLY.) 

1  Couldn't  pay  the  rent 

2  Someone  wha  paid  the  rent/mortgage 
stopped  paying  it 

3  Lost  your  job 

4  Lost  welfare  or  other  cash 
assistance  benefit 

5  Was  drinking 

6  Was  doing  drugs 

7  Went  into  hospital  or  treatment 

program 
8      ARC/AIDS/HIV-related 

9  Was  pregnantTjust  had  baby 

1 0  Became  sick  or  disabled  (other  than 
ARC/AIDS) 

1 1  Went  into  ndHary 

1 2  Went  to  jaii  or  prison 

13  Left  town 

1 4  Didn't  get  along  with  people  there 

1 5  People  you  were  staying  with 
asked  you  to  leave 

1 6  Pushed  out,  kicked  out 

" 

1 7      Landlord  made  /ou  leave 

18  Building  condemned, 
destroyed  or  uiban  renewal 

19  Fire 

20      You.  or  children,  abused. 

beaten,  violence  in  household 

21  Released,  dismissed,  discharged 

22  Other 

rSPECIFY:                                      ) 

23  Don't  know 

24  Refused 

17.  (Ask  only  if  Yes  marked 
in  Q.  10a) 

1  All  of  the  time 

2  Most  of  the  time 

3  About  three-quarters  of  the  time 

(SHOW  FLASHCARD) 
Between  the  time  you  left 
that  place  and  now,  how  much 
time  have  you  spent  in  shelters? 

4  About  half  of  the  time 

5  About  one-quarter  of  the  time 

6  Almost  none  of  the  time 

7  None  of  the  time 

8  Don't  know 

9      Refused 
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18a.  Since  you  left  your  last 

permanent  place,  have  you  spent 
time  In...? 


(READ  CHOICES  AND  MARK  (X)  ALL 
THAT  APPLY.) 


1  Temporary  place  of  your  own  (paid  for 
by  you) 

2  Homes  of  relatives 

3  Homes  of  friends 

4  Foster  home 

5  Mental  Hospital 

6  Other  Hospital 

7  Nursing  home,  board  &  care  home, 
group  home  1 1 

8  Migrant  workers  camp 

9  Military         , , 
10  Jail  or  prison 

1 1'  Halfway  hou?e.  3/4  way  house,  other 

transitional  1 1 
.?  Other  (SPECIFY: ) 

13  Don't  Know    j 

14  Refused        ' 


Yes    No 


18b.  If  all  no  in  Q.i8a.  skip  to  Q.20. 

If  yes  in  I8a,  ask-  How  much  time 
(fid  you  spend  in...? 


1t0  7    1t0  4 

days     weeks 


lto6  7 to  12 
months  months 


13  to  24    2  or 
months   more  years 


Check  Item  3:  IF  ALL  RESPONSES  IN  18a  MARKED  NO,  SKIP  TO  Q.20. 


19.  (SHOW  FLASHCARD) 
When  you  were  without  a  permanent 
home  the  last  time,  how  much  time 
did  you  spend  in  these  places? 
(DO  NOT  INCLUDE  TIME  SPENT  AT 
SHELTERS) 


20.  Have  you  EVER  had  a  place  of  your 
own  where  you  paid  the  rent  or 
your  name  was  on  the  lease,  or  you 
owned  it? 


21 .  Did  you  ever  live  in  any  of  the 
following  places  for  children  or 
teenagers?  (READ  CHOICES  AND 
MARK  (X)  ALL  THAT  APPLY) 


1 All  of  the  time 

2 Most  of  the  time 

3 —  At)out  three-quarters  of  the  time 

4 About  half  rf  the  time 

5 —  About  one-quainer  of  the  time 

6 Almost  none  of  the  time 

7 None  of  the  time 

8 Don't  know 

9 Refused 

1 Yes.  by  myself 

2 Yes,  with  ipouse 

3 Yes,  with  other 

(SPECIFY:         

4 No 

5 Refused 


-J 


a.  A  foster  home 


b.  Agrouphmne 


0.  Any  other  kind  of 
institution 


1 Yes 

2 No 


1 Yes 

2 No 


1 Yes 

2 No 


3 DK 

4 RF 


3 DK 

4 RF 


3 DK 

4 RF 
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22.  (From  the  time  you  were  born 

1       No.  never  ran  away  or  was 

until  your  18th  birthday),  did 

pushed  out >                 (SKIP  TO  Q.24) 

you  ever  run  away  from  home,  or 
were  you  forced  to  leave  your 

2      Yes.  ran  away 

honic  (pushed  out),  for  24  hours 

3      Yes,  pushed  out  or  forced  to 

(ASK  Q.  23) 

or  more? 

leavv.  by ).  arents,  relatives. 

(Includes  a  foster  or  group  home 
or  other  institution) 

guardian  or  foster  parent 

4      Refused >               (SKIP  TO  Q.24) 

23.  Altogether,  how  much  time  did 

1       Less  than  one  week 

you  spend  away  from  home 

2      1-4  weeks 

before  you  were  18  years  old? 

3  1-6  months 

4  7-12  months 

5      1 3-24  months  (1  -2  years) 

- 

6      More  than  2  years 

7       Don't  know 

8      Refused 

24.  (INCLUDING  THIS  TIME),  how 

1       Times  before  this  time 

many  ti""''-.  ir  your  life  have 

you  been(homeless/without 

fSKIP  TO  0.28) 

permanent  housing)?  That  is, 

not  living  in  your  own  house, 

apartment,  or  room  op  a 

regular  basis? 

25.  How  long  were  you  (homeless/ 

1       #  of  days  ago(if  wuhin  the  past  week,  enter  the  number  of  days) 

without  permanent  housing) 

2       #  of  weeks  ago(if  within  the  past  month,  enter  the  number  of  weeks) 

during  the  period  (of 

3      #  of  months  ago(if  within  the  past  year,  enter  the  number  of  months) 

homelessness)  just  before 

4     /       #  of  years  ago  and  months 

this  one? 

yrs/mos 

5        Don't  know 

6       Refused 

26.  How  long  ago  did  your  LAST 
period  (of  hcmefessness/without 

1  #  of  days  ago(if  within  the  past  week,  enter  the  number  of  days) 

2  #  of  weeks  ago(if  within  the  past  month,  enter  the  number  of  weeks) 

permanent  housing)  end?  (Refers 

3      #  of  months  ago(if  within  the  past  year,  enter  the  number  of  months) 

to  the  time  before  this  one)? 

4      /       #  of  years  ago  and  months 
yrs/mos 

5        Don't  know 

6       Refused 

27.  How  old  were  you  when  you 

FIRST  found  yourself  without 
permanent  housing  or  a  regular 
place  to  stay? 

1           Age 

28.  Where  were  you  living  when 

you  became  (homeless/without  - 

1                                               / 

permanent  housing)  THIS  time? 

Town/City                                   State 
2       Don't  know 

3      Refused 

Check  Ilea  4.   IS  (CHy/Strnte)  SAME 
LOCA TION  AS  INTERVIEW  CITY? 

Yet  (SKIP  TO  Q.56) 
No 

/ 
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29.  Why  did  you  leave  (city  in  0.28)? 
(MARK  (X)  ALL  THAT  APPLY.) 


30.  Why  did  you  come  here  (to 
interview  city)?  (MARK  (X)  ALL 
THAT  APPLY.) 


21 .  How  long  have  you  baen  in 
(interview  city)? 


32.  Since  you  became  homeless/left 
your  last  permanent  place),  how 
many  towns/cities  have  you  stayed 
2  or  more  days  in? 


1 No  jobs  available 

2 No  help  available  from  family 

3 —  Used  available  services  until  exceeded  time  limit 

4 —  Entered  institution  in  another  city  (e.g..  jail,  mental  hospital) 
5 N.  services  in  that  place 

6 —  Made  to  leave  (given  bus  fare  to  leave  town,  driven  to  county 
line,  etc.) 

7 Close  of  Agricultural  Season 

8 Other  (SPECIFY:_ ) 

9 Refused 


1 To  look  for  work,  heard  jobs  were  here 

2 Cheap  housing 

3 Had  friends  and/or  relatives  here 

4 Availability  of  shelters'missions 

5 Good  services/programs 

6 Climate 

7 Following  crops 

8 —  On  the  way  to  where  I  am  goin^.  just  passing  through 

9 No  particu'ar  reason 

10 Other  (SPECIFY:_ ) 

11       Refused 


1 Less  than  3  months 

2 4  to  6  months 

3 7  to  12  months 

4 1  year 

5 2  to  5  years 

6 6  to  10  years 

7 More  than  1 0  years  but  less  than  all  may  life 

8 All  my  life 


1_ 

.  1  place 

2_ 

.  2  places 

3_ 

.  3  places 

4 

.  4  places 

5_ 

.5  to  10  places 

6 

.11  or  more  places 

(SKIP  TO  0.56) 
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SECTION  3:  CURRENTLY  WTTH  PERMANENT  HOUSING 

Days  Per  Week 

33a.  Over  the  last  seven  days,  that 
is,  since  last  (DAY  OF 
INTERVI'EW)  -in  how  many  nights 
did  you  sleep  or  rest  in  the 
following  places?  (READ  RESPONSE 
CATEGORIES) 

1 1n  nfiy  own  house,  apartment,  or  room 
(includes  foster  and  group  homes) 

2  In  someone  else's  home  or  apartment 

3  In  a  shelter  or  voiichered  hotel/motel 

4  In  a  migrant  workers  camp 

5  In  an  institution  (jail,  hospital) 

6  In  a  place  of  business  (bus.  bus 
station,  all-night  novie.  airport, 
subway,  bar,  laundromat,  restaurant, 
farm  builtfng,  etc.) 

7  In  a  car.  van,  truck,  or  other 
vehicle  fmciuding  abandoned 
vehicles) 

8  In  an  empty  or  abandoned  building 

9  Anywhere  outside  (on  the  streets,  in 

a  park,  under  a  culvert,  in  a  cardboard 
box.  on  a  bench,  campground,  etc.) 
lOEIsewnererSPECIFY.                       \ 

Total 

•* 

7 

33b.  (Ask  if  shelter  marked  in  Q.33a) 
Can  you  tell  me  the  names  of  the 
shelters  you  have  used  in  the 
last  7  days? 

SHELTERS 

- 

Check  Item  5:  DO  ANSWERS  IN  Q.33 
TOTAL  77 

Yes  (Caatittue  wiOi  Q.34) 

No  (Go  beck  and  correct  answers  until  respaases 
total  7.;  Coatiaue  wiA  Q.34) 

34.  Have  you  ever  been  (homeless/ 
without  permanent  housing),  that 
is,  not  living  in  your  own  house, 
apartment,  or  room  on  a  regular 
basis? 

1       Yes                                                                                            '' 
2 No >               (SKIP  TO  Q.56) 

3  Don't  know 

4  Refused 

35.  How  many  times  in  your  life  have 
you  been  (homeless/without 
permanent  housing)? 

1         Number  of  times 

36.  How  old  were  you  the  first  time 
you  were  (homeless/without 
permanent  housing)? 

1            Ag» 

37.  How  long  were  you  (homeless/ 
without  permanent  housing)?  If 
more  than  once,  use  the  most 
recent  one. 

1       «  of  days  ago(if  within  the  past  week,  enter  the  number  of  days) 
2 #  of  weeks  aoo(if  1  -4  weeks  ago,  enter  number  of  weeks) 

3  #  of  months  ago(l  -1 2  months  ago,  enter  number  of  months) 

4  /      #  of  years  and  months 
yrs/mos 

5_    Don't  know 
6 Refused 

38.  How  long  ago  did  your  last  time  (of 
homelessness/without  permanent 
housing)  end? 

1 #  of  days  agoCif  within  the  past  week,  enter  the  number  of  days) 

2 #  of  weeks  ago(if  1  -4  weeks  ago,  enter  number  of  weeks) 

3 #  of  morahs  ago(1  -1 2  months  ago,  enter  number  of  months) 

• 

4 /      #  of  years  and  months 

yrs/mos 

5  Don't  know 

6  Refused 
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39.  Have  you  ever  slept  at  a  shelter, 
or  in  a  roorn  paid  for  by  a 
voucher?    j 


40.  When  was  the  last  time  you  slept 
at  a  shelter,  or  in  a  room  paid 
for  by  a  voucher? 


41    Please  thiok  about  the  LAST  time 
you  did  not  have  a  home  or 
regular  place  to  stay.  What  type 
of  place  were  you  living  in  just 
before  you  were  (homeless/without 
permanent  housing)  the  LAST  time? 
Was  it  a  ...?  (READ  CATEGORIES.) 


42.  Did  anyone  else  live  with  you. 
including  children,  or  o»her 
adults,  or  did  yju  live  there 
by  yourself? 


43.  If  you  lived  with  other  people, 
did  you  share  that  place  with...? 
(READ  CATEGORIES  AND  MARK  (X) 
ALL  THAT  APPLY.) 


3-1 


44.  Who  did  that  place  belong  to? 
That  is,  who  paid  the  rent  or 
mortgage  or  owned  it?  (MARK  (X) 
ALL  THAT  APPLY.) 


L_ 


1 Yes 

2 No- 


(SKIPT0Q.41) 


1 Last  night 

2 —  #  of  days  ago(if  within  the  past  week,  enter  the  number  of  days) 

3 —  #  of  weeks  ago(if  i  -4  weeks  ago.  enter  number  of  weeks) 

4 —  #  of  months  ago(l  -1 2  months  ago.  enter  nunriber  of  months) 
5 1 3  or  more  months  ago 

6 Never 

7 Don't  know 

8 Refused 


1 House 

2 Apartment 

3 1  Room 

4 Some  other  kind  of  place  (SPECIFY: 

5 Don't  know 

6 Refused 


1 Lived  by  myself  (no  spouse,  no 

children,  no  one  else) — > 

2 Lived  with  other  people 

3 Don't  know 

4 Refused 


(SKIP  TO  Q.  44) 


1 Spouse 

2 Children 

3 Parents  (mother  and/or  father. 

mother  and/or  father  m-laws) 

4 Foster  family 

5 Sisters  and/or  brothers,  in-laws 

6 Your  adult  children 

7 Grandparents 

8 Other  relatives 

9 Partner/lwyfriend/girlfriend 

1 0 Friends 

1 1 Other  residents 

12 Other  persons  (SPECIFY: 

13 Don't  know 

14 Refused 


1 Self 

2 Spouse 

3 Parents  (mother  and/or  father. 

mother  and/or  father  in-laws) 

4 Foster  family 

5 Sisters  and/or  brothers,  in-laws 

6 Your  adult  children 

7 Grandparents 

8 Other  relatives 

9 Partner/boyfriend/girlfriend 

10 Friends 

1  ^ —  Non-profit/government  program  or  institution 

12 Other  persons  (SPECIFY: ) 

13 Don't  know 

14 Refused       

3^ 
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45a.  Did  you  leave  that  place  because...? 
(READ  ALL  CATEGORIES  AND  MARK  (X) 
ALL  THAT  APPLY.) 


46.  (Ask  only  it  Q.39  marked  yes) 

(SHOW  FLASHCARD) 
During  the  time  that  you 
(were  homeless/did  not  have  a 
permanent  place  to  stay),  how  much 
time  did  you  spend  in  shelters? 


1 Couldn't  pay  the  rent 

2 Someone  who  paid  the  rent  or 

m.-Htgage  stopped  paying  tt 

3 Lost  your  job 

4 Lost  job  -  seasonal  farm  work  ended 

5 Losi  welfare  or  other  cash 

assistance  benefit 

6 Was  drinking 

7 Was  doing  drugs 

8 Went  into  hospital  or  treatment 

program 

9 ARC/AIDS/HIV-related 

10 Was  pregnant/just  had  baby 

11 Became  sick  or  disabled  (other 

than  ARC/AIDS  related) 

1 2 Went  into  military 

13 Went  to  jail  or  prison 

14 Left  town 

15 Didn't  get  along  with  people 

there 

16 People  you  were  staying  with 

asked  you  to  leave 

17 Pushed  out,  kicked  out 

1 8 Landlord  made  you  leave 

19 Building  condemned,  destroyed 

or  urban  renewal 

20 Pre 

21 You.  or  children,  abused. 

beaten,  violence  in  household 

22 Released,  dismissed,  discharged 

23 Other 

(SPECIFY: ) 

24 Don't  know 

25 Refused 


45b.  What  IS  the  mam  reason 
that  you  leftV  (MARK  (X) 
ONE  REASON) 


1 All  of  the  time 

2 Most  of  the  time 

3 About  three-quarters  of  the  time 

4 About  half  of  the  time 

5 About  one-quarter  of  the  time 

6 Almost  none  of  the  time 

7 None  of  the  time 

8 Don't  know 

9 Refused 
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47a.  Since  you  left  your  last 

permanent  place,  did 

you  spend  time  in...? 

READ  CHIOICES  AND  MARK  (X) 
ALL  THAT  AP^LY.) 


1  Temporary  place  of  your  own  (paid  for 
by  you) 

2  Homes  of  relatives 

3  Homes  of  friends 

4  Foster  horne 

5  Mental  Hospital 

6  Other  Hospital 

7  Nursing  home,  board  &  care  home, 
group  Fioma 

6  Military 

9  Jail  or  prison 

10  Halfway  house,  3/4  way  house,  other 
transitional 

11  Other  (SPECIFY. ___) 

12  Don't  Know 

13  Refused 


Check  Item  6:  ARE  RESPONSES  IN  Q.47m 
ALL  'NO'? 


47c.  (SHOW  FLASHCARD) 

When  you  were  without  a  home  the 
LAST  time,  how  much  time  did  you 
spend  in  these  places?  (DO  NOT 
INCLUDE  TIME  SPENT  AT  SHELTERS.) 


48.  Did  you  ever  live  in  any  of  the 

following  places  for  children  or 
teenagers?  (READ  CHOICES  AND 
MARK  (X)  ALL  THAT  APPLY.) 


49.  (From  the  time  you  were  born  until 
your  18th  birthday),  did  you  ever 
run  away  from  home,  or  were  you 
forced  to  leave  your  home  (pushed 
out),  for  24  hours  or  more 
(Includes  a  foster  or  group 
home  or  other  institution)? 


Yes    No 


47b.  if  all  no  in  47a,  skip  to  Q.48. 

If  yes  in  47a,  ask  -  How  much  time 
did  you  spend  in...? 


1  to  7   1  to  4 
days     weeks 


lto6   7  to  12 
months  months 


13  to  24      2  or 
months   more  years 


Yes  (SUP  TO  Q.4i) 

M> 


1 All  of  the  time 

2 Most  of  the  time 

3 —  About  tt»ee-quarters  of  the  time 

4 About  t«f  of  the  time 

5 —  About  one-quarter  of  the  time 

6 A>most  none  of  the  time 

7 None  of  the  time 

8 Don't  know 

9 Refused 


a.  A  foster  home 


b.  Agrouphorr>e 


c.  Any  other  kirvJ  of 
institution 


1 Yes 

2 No 


1 Yes 

2 No 


1 Yes 

2 No 


3 DK 

4 RF 


DK 
RF 


3 DK 

4 RF 


1 No.  never  ran  away  or  was 

pushed  out >  (SKIPTOQ.51) 

2 Yes,  ran  away 

3 —  Yes,  pushed  out  or  forced  to 

leave  by  parents,  relatives, 

guardian  or  foster  parents 
4 Refused > 


(SKIPTOQ.51) 


(ASK  Q  50) 


3-4 


6238 


Federal  Register  /  Vol.  60.  No.  21  /  Wednesday.  February  1.  1995  /  Notices 


50.  Altogether,  how  much  time  did  you 
spend  away  from  home  before  you 
turned  18? 


51 .  When  you  were  (homeless/  without 
permanent  housing)  the  last  time, 
where  were  you  living? 


1 Less  ttan  one  week 

2 1-4  weeks 

3 1-6  (nonttis 

4 7-l2inortths 

5 1 3-24  months  (1  -2  years) 

6 More  than  2  years 

7 Refused 


Check  Item  7:  IS  (City/State)  SAME  AS 
INTERVIEW  CITY? 


52.  Why  did  you  leave  (city  in  Q.51)? 
(MARK  (X)  ALL  THAT  APPLY.) 


2. 
3_ 


TowfWCity 
.  Don't  know 
.  Refused 


State 


Yes  (SKIP  TO  Q.54) 
No 


53.  Why  did  you  come  here  to 
(interview  city)?  (MARK  (X)  ALL 
THAT  APPLY.) 


54.  How  long  have  you  been  in 
(interview  city)? 


55.  When  you  were  (homeless/without 
permanent  housing),  in  how  many  towns/ 
cities  did  you  stay  2  or  more  days  in? 


1 No  jobs  available 

2 No  help  available  from  family 

3 Used  available  services  until  exceeded  time  limit 

4 Entered  institution  in  another  city  (e.g.,  jail,  mental  hospital) 

5 No  Services  in  that  place 

6 Made  to  leave  (given  bus  fare  to  leave  town,  driven  to  county 

line,  etc.) 

7 Close  of  agricultural  season 

8 Other  (SPECIFY? ) 

9 Refused 


1 To  look  for  work,  heard  jobs  were  here 

2 Cheap  housing 

3 Had  friends  and/or  relatives  here 

4 Availabdit,  of  shelters/missions 

5 Good  services/programs 

6 Climate 

7 Following  crops 

8 On  the  way  to  where  I  am  going,  just  passing  through 

9 No  partkxjiar  reason 

1 0 Other  (SPECIFY? ) 

11 Refused 


1 Less  than  3  months 

2 4  to  6  months 

3 7  to  12  months 

4 1  year 

5 2  to  5  years 

6 6  to  10  years 

7 More  than  10  years  but  less  than  all  my  life 

8 All  my  fife 


1 1  place 

2 2  places 

3 3  places 

4 4  places 

5 5  to  10  places 

6 1 1  or  more  places 
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SECTION  4:  DEMOGRAPHICS 

The  next  questions  ask  for  some  basic  background  information  about  you. 


56.  Gender: 
(FILL  BY  OBSERVATION) 


57.  (SHOW  FLASHCARD) 
What  is  your  race? 


57a.  (SHOW  FLASHCARD) 
Are  you  of  Spanish/Hispanic 
origin?  For  example:  Mexican, 
Mexican/American.  Cuban.  Puerto 
Rican. 


57b.  Which  Spanish/Hispanic  group 
are  you? 


58.  What  is  your  date  of  birth? 


59.  How  much  school  have  you 
completed?  (READ  CATEGORIES  IF 
PERSON  IS  UNSURE.  MARK  (X)  FOR 
THE  HIGHEST  LEVEL  COMPLETED  OR 
DEGREE  RECEIVED    IF  CURRENTLY 
ENROLLED.  MARK  THE  LEVEL  OF 
PREVIOUS  GRADE  ATTENDED  OR 
HIGHEST  DEGREE  RECEIVED.) 


60.  Are  you  working  on  any  diploma, 
degree,  courses,  or  training 
program  now?  (MARK  (X)  ALL 
THAT  APPLY.) 


1 Male 

2 Female 


1 Black 

2 White 

3 American  Indian/Native  American 

4 Asian/Pacific  Islander 

5 Other  (SPECIFY: 

6 Don't  Know 

7 Refuseo 


1 Yes 

2 —  No  (not  Spanish/Hispanic) >  (SWP  to  0.58) 


1 Mexican.  Mex^^an/ American,  Chicano 

2 Puerto  Rican 

3 Cuban 

4 Other  Spanish/Hispanic 


1 


MM      DD      YY 


1 No  school  completed 

2 Nursery  school 

3 Kindergarten 

4 1st.  2nd,  3rd.  4th  grade 

5 5th,  6th.  7th,  or  8lh  grade 

6 9th  grade 

7 10th  grade 

8 11th  grace 

9 12th  grade,  NO  DIPLOMA 

10 HIGH  SCHOOL  GRADUATE  -  high  school  DIPLOMA  or  the 

equivalent  (e.g.  GED) 

1 1 Some  college  but  no  degree 

12 —  Associate  degree  in  college  -  Occupational  program 

13 Associate  degree  in  college-  Academic  program 

14 Bachelors  degree  (e.g.  BA.AB.BS) 

15 Masters  degree  (eg  MA,  MEng,  MEd.  MSE.  MBA) 

16 Professional  school  degree  (e.g.  MD.  DDS,  DVM.  LLB.  JD) 

17 Doctorate  degree  (eg.  PhD,EdD) 


1 Yes.  onG.E.D. 

2 Yes,  or  high  school  diploma 

3 Yes,  on  college  courses  or  degree 

4 Yes,  on  vocational  or  other  training  program 

or  apprenticeship 

5 Yes.  other  (SPECIFY: 

6 No 

7 Don't  know 

8 Refused 
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61a.  Did  you  ever  repeat  one  or  more 
grades  in  school? 

1  No 

2  Repeateo  one  grade 

3  Repeated  more  than  one  grade 

4  Dont  know 

5  Refused 

61b.  Wore  you  ever  enroiied  in  special 
education? 

1_Ye» 
2      No 

Cheek  Item  8:  IS  Q.59  MARKED  t 
THROUGH  9? 

Yts 

No(5KIPTOQ.63) 

62a.  Did  you  drop  out  of  school  for  a 
period  of  time? 

1  No.  never  dropped  out 

2  Dropped  out  of  junior  high/middie  school  (5-8) 

3  Dropped  out  of  senior  high  school  (9-12) 

4  Don't  know 

5  Reftned 

62b.  Were  you  ever  suspended? 

1  Yes 

2  No 

62c.  Were  you  ever  expelled? 

1  Yes 

2  No 

63.  What  is  your  present  marital 
status?  Are  you  ...  (READ 
CATEGORIES  AND  MARK  (X)  ONLY 
ONE.) 

1  Now  married,  except  separated  (includes  common  law) 

2  Divorced 

3 Separated 

4 Widowed 

5  Never  married 

6  Don't  know 

7  Refused 

64.  What  is  your  Social  Security 
number? 

64a.  (If  social  security  number 
refused,  ask...)  What  are  the 
first  5  digits  of  your  Social 
Security  number? 
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SECTIONS  -  CHILDREN  AND  EDUCATION 


The  next  questions  ask  you 
about  any  children  you  may  have. 
65.    Do  you  have  any  children? 


66.    How  many  children  do  you 
have  who  are  — 
a.  Under  18? 


b.  18  and  over? 


Complete  questions  67a.  through 
71  h.  for  ONE  child  at  a  time. 
67a.    What  is  the  name  and  age 
of  each  child  under  18? 
(Enter  number  of  months  if 
under  one  year  of  age) 


Yes 

.No 

.  Don't  know 
Refused 


GO  to  72 


ChikJ(ren)  -  GO  to  67a. 

1 None  -  GO  to  72 


ChiW(ren)  -  GO  to  72' 


CHILD  1 


b.  What  is  (child's  name)'s  sex? 


68.    Does  (child's  name)  live 
with  yoU? 


69.    W  3re  does  (child's  name) 
live  now? 


Year(s)  OR 

Monlh(s) 

Don't  know 

Refused 


Male 
Femaie 


CHILD  2 


Nanc 


.  Year(s)  OR 
.  Month(s) 
.  Don't  know 
Refused 


.Mate 
Female 


Yes 
No 


Yes 
No 


70.    How  long  has  it  been  since 
(child's  name)  h§s  lived  with  you? 


1 Child  lives  with 

his/her  other  parent 

2 ChikJ  lives  with  my 

parent(s)  or  in-laws 

3 Child  lives  with 

other  relatives 

4 ChikJ  is  in  foster 

care,  group  home,  jail 
or  other  institution 

5 Other  -  Specify 

6 Don't  know  where 

child  lives 
7 Refused 


CHECK  ITEM  A  -  If  Q  68  is 
marked  ■^ES'and  child's  age  is- 


71 .    Does  (child's  name)  attend 
school? 


1 0  to  6  months 

2 7  to  12  months 

3 1  to  2  years 

4 3  to  4  years 

5 More  than  4  years 

6 ChiW  never  lived 

with  me  -  GO  to  72 
7       Refused 


6  years  or  older  - 

Ask  71a 
3,  4,  or  5  years  oW- 

Skip  71b 
Less  tfian  3  years  - 

Skpto71g 


1 Child  lives  witl. 

his/her  other  parent 
2 Child  lives  with  my 

parent(s)  or  in-laws 
3 Child  lives  with 

other  relatives 
4 Child  is  in  foster 

care,  group  home,  jail 

or  other  institution 
5 Other  -  Specify 

6 Don't  know  where 

child  lives 
7       Refused 


1 0  to  6  months 

2 7  to  12  months 

3 1  to  2  years 

4 3  to  4  years 

5 More  than  4  years 

6 Child  never  lived 

with  me  -  GO  to  72 
Refused 


1 Yes,  regularly  attends 

school-  skip  to  7 1e. 

2 Attends  school  but 

not  regularly,  misses  a  lot 

3 No,  not  attending 

school 

4       Refused 


6  years  or  older  - 

Ask  71a 
.3,  4,  or  5  years  old - 

Skip  71b 
.  Less  than  3  years  - 

Skip  to  71  g 


CHILD  3 


NUBC 


Year(s)  OR 

Month(s) 

Don't  know 

Refused 


.Male 
Female 


Yes 

No 


1 Child  lives  with 

his/her  other  parent 

2 Child  lives  with  my 

parent(s)  or  in-laws 

3 Child  lives  with 

other  relatives 

4 Child  is  in  foster 

care,  group  home,  jail 
or  other  institution 

5 Other  -  Specify 

6 Don't  know  where 

child  lives 
7       Refused 


1 Yes.  regularly  attends 

school  -  skip  to  7 1e. 

2 Attends  school  but 

not  regularly,  misses  a  lot 

3 No.  not  attending 

school 

4       Refused 


1 0  to  6  months 

2 7  to  12  months 

3 1  to  2  years 

4 3  to  4  years 

5 More  than  4  years 

6 Child  never  lived 

with  me  -  GO  to  72 
7       Refused 


6  years  or  older  - 

Ask  71a 
3, 4,  or  5  years  old- 

Sk^71b 
Less  than  3  years  - 

Skip  to  71  g 


1 Yes,  regularly  attends 

school  -  skip  to  7 1e. 

2 Attends  school  but 

not  regularly,  misses  a  lot 

3 No,  not  attending 

scIkx)! 

4       Refused 
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CHILD  4 

CHILD  5 

CHILD  6 

CHILD  7 

N*a« 

Naac 

Naae 

Mm 

Yeaf(s)  OR 

Month  (s) 

1 Don't  know 

2        Refused 

Year(s)  OR 
Month(s) 
1         Don't  know 
2 Refused 

Year(s)  OR 
Month(s)  . 
1        Don't  know 
2 Refused 

Year{s)  OR 
Month(s) 

1  Don't  know 

2  __  Refused 

1 Male 

2 Female 

1 Male 

2        FemaJe 

1 Male 

2 Female 

1  Male 

2  Female 

1  Yes 

2  No 

1  Yes 

2  No 

1  Yes 

2  No 

1  Yes 

2  No 

1 Child  lives  with 

his/her  other  parent 

2 Child  lives  with  my 

parent(s)  or  in-laws 

3        Child  lives  with 
other  relatives 

4 Child  is  in  foster 

care,  group  home,  jail 
or  other  institution 

5 Other  -  Specify 

1 CNJd  lives  with 

his/her  other  parent 

2        Chad  lives  with  my 
parent(s)  or  in-laws 

3 Chid  lives  with 

other  relatives 

4 Child  is  in  foster 

care,  group  home.  jaH 
or  other  institution 

5        Other  -  Specify 

1  Child  lives  with 
his/her  other  parent 

2  Child  lives  with  my 
parent(s)  or  in-laws 

3 Child  lives  with 

ether  relatives 

4  Child  is  in  foster 
care,  group  home,  jail 
or  other  institution 

5  Other  -  Specify 

1 Child  lives  w«th 

his/her  other  parent 

2 Child  lives  with  my 

parent(s)  or  in-laws 

3 Child  lives  with 

other  relatives 

4 Child  is  in  foster 

care,  group  home,  jail 
or  other  institution 

5       Other  -  Specify 

6 Don't  know  where 

child  lives 
7 Refused 

6 Don't  know  where 

child  lives 
7  __  Refused 

6 Don't  know  where 

child  lives 
7        Refused 

6 Don't  know  where 

child  lives 
7        Refused 

1         0  to  6  months 

2 7  to  1 2  months 

3 1  to  2  years 

4 3  to  4  years 

5 More  than  4  years 

6  Child  never  lived 
with  me  -  GO  to  72 

7  Refused 

1        0  to  6  months 

2 7  to  1 2  months 

3        1  to  2  years 
4 3  to  4  years 

5  More  than  4  years 

6  Child  never  lived 
with  me  -  GO  to  72 

7 Refused 

1  0  to  6  months 

2  7  to  1 2  months 

3  1  to  2  years 

4  3  to  4  years 

5  More  than  4  years 

6  Child  never  lived 
with  me  -  GO  to  72 

7  Refused 

1  0  to  6  months 

2  7  to  12  months     • 

3  1  to  2  years 

4  3  to  4  years 

5  More  than  4  years 
6 Child  never  lived 

with  me  -  GO  to  72 
7  __  Refused 

6  years  or  older  - 

Ask  71a 

3,  4,  or  5  years  old- 

Skjp  71b 

Less  than  3  years  - 

Skip  to  71  g 

6  years  or  older  - 

Ask  71a 

3.4.  or  5  years  old - 

Skip  71b 

Less  than  3  years  - 

SUp  to  71  g 

6  years  or  older  - 

Ask  71a 

3,  4.  or  5  years  old- 

Skip  71b 

Less  than  3  years  - 

Skip  to  71  g 

6  years  or  older  - 

Ask  71  a 

3,  4,  or  5  years  old- 

Skip  71b 

Less  than  3  years  - 

Skip  to  71  g 

1 Yes,  regularly  attends 

school  -  skip  to  71  a 

2  Attends  school  but 
not  regularly,  misses  a  lot 

3  No.  not  attending 
school 

4  Refused 

1 Yes,  regularly  attends 

school  -  skip  to  71  e. 

2 Attends  school  but 

not  regularly,  misses  a  lot 

3 No.  not  attending 

school 

4        Refused 

1  Yes,  regularly  attends 
school  -  skip  to  71  e. 

2  Attends  school  but 
not  regularly,  misses  a  lot 

3  No,  not  attending 
school 

4  Refused 

1  Yes,  regularly  attends 
school  -  skip  to  71  e. 

2  Attends  school  but 
not  regularly,  misses  a  lot 

3 No.  not  attending 

school 
4        Refused 
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Please  list  the  children's  names 
in  the  same  order  as  on  pages 
5-1  and  5-2. 


71b.    Does  (child's  name) 

attend  kindergarten.  Head 
Start,  or  other  pre- school 
prograrn? 


CHILD  1 


CHILD  2 


NlO* 


If  not  attending  regularly, 
how  long  has  it  been 
since  (child's  name) 
regularly  attended  school? 


1 Yes.  regularly  attends 

a Kindergarten      "^(>) 

b Head  Start  V. 

c Other  pre- school  r* 

(nursery  school.  I /^ 

pre-kindergarten)     J) 

2 Enrolled,  but  does 

not  attend  regularly 

3 Not  enrolled 

4        Refused 


d. 


Why  doesn't  (child's  name) 

attend  school  or  pre -school 

regularly? 

Mark  (Xf  all  that  apply. 


1 Less  than  1  month 

2 1  to  3  months 

3 4  to  6  months 

4 7  months  or  mcwe 

5 Don't  know 

6 Never  attended 

7        Refused 


1 Yes.  regularly  attends 

a Kindergarten    Or- 

b Head  Start  (^ 

c Other  pre -school 

(nursery  school, 
pre-kindergarten) 

2 Enrolled,  but  does 

not  attend  regularly 

3 Not  enrolled 

4        Refused 


CHILD  3 


Nib 


1 Less  than  1  month 

2 1  to  3  months 

3 4  to  6  months 

4 7  months  or  more 

5 Don't  know 

6 Never  attended 

7       Refused 


Yes,  regularly  attends 

a Kindergarten     ")  /  ^ 

b Head  Start         ^ 

c Other  pre -school'  ' 


(nursery  school 
pre-kindergarten)  - 

Enrolled,  but  does 

not  attend  regularly 

Not  enrolled 

Refused 


h 


e.    Has  (child's  name)  ever 
been  assigned  to  a 
special  education  class? 


f.    Has  (child^s  name)  repeated 
any  grade? 


1 Problems  with  trans- 
portation, no  transportation 

2 Can't  register. 

no  documents 

3 Don't  stay  in  one  place 

long  enough 

4 Lack  of  clothing,  shoes, 

can't  keep  clean 

5 Child  doesn't  like  schoo 

6 Has  to  babysit  younger 

brothers/sisters 

7. Has  been  sick,  doesn't 

feel  well 

8 Too  tired,  can't  get 

him/her  up  in  the  morning 

9 Other  -  Specify 


10 
11  ' 


Don't  know 
Refused 


Yes 
'No 

Don't  know 
Refused 


1 Problems  with  trans- 
portation, no  transportatkjn 

2 Can't  register, 

no  documents 

3 Don't  stay  in  one  place 

I    long  encxjgh 

4 Lack  of  clothing,  shoes, 

can't  keep  clean 

5 Child  doesn't  like  school 

6 Has  to  t)abysit  younger 

brothers/sisters 

7 Has  been  sick,  doesn't 

feel  well 

8 Too  tired,  can't  get 

him/her  up  in  the  morning 

9 Other  -  Specify 


1 Less  than  1  month 

2 1  to  3  months 

3 4  to  6  months 

4  ___  7  months  or  more 

5 Don't  know 

6 Never  attended 

7        Refused 


10 

11 


Don't  know 
Refused 


Yes 
'No 

Don't  know 
Refused 


1 


g.    Other  than  school  or 
pre-school,  does 
(child's  name)  receive 
day  care? 


h. 


Where  does  (child's  name) 
go  for  day  care? 


Yes 

No 

Don't  know 

Refused 


1 Problems  with  trans- 
portation, no  transportation 

2 Can't  register. 

no  documents 

3 Don't  stay  In  one  place 

long  enough 

4 Lack  of  clothing,  shoes, 

can't  keep  clean  I 

5 Child  doesn't  like  school 

5 Has  to  babysit  younger 

brothers/sisters 

7 Has  been  sick,  doesn't 

feel  well 

8 Too  tired,  can't  get 

him/her  up  in  the  morning 

9 Other  -  Specify 


10 
11  ' 


Don't  know 
Refused 


2 

3^ 

4 


Yes 

"No 

Don't  know 
Refused 


Yes 
No 


Go 


.  Don't  know  f     ■+T, 
Refused     J     72.' 


1 At  the  shelter 

2 At  a  day  care  center 

3 To  friends/relatives 

4 Don't  know 

5       Refused 


Yes 
^No 
.  Don't  know 

Refused 


.Yes 

.No  "7  6o 

Don't  know  \    k 
Refused      J    70- 


1 At  the  shelter 

2 At  a  day  care  center 

3 To  frier)ds/relatives 

4 Don't  know 

5       Refused 


Yes 

No 

Don't  know 

Refused 


1 Yes 

2_No  -,  Go 

3 Don't  know  C  +. 

4 Refused     J  73- 


1 At  the  shelter 

2 At  a  day  care  center 

3 To  friends/relatives 

4 Dtxi't  know 

5        Refused 
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CHILD  4 

CHILD  5 

CHILD  6 

CHILD  7 

Nine 

Naiw 

N«nK 

NUBC 

1        Yes,  requlariv  attends 

1        Yes.  requlariv  attends 

1 Yes.  regularly  attends 

1        ves.  requlariv  attends 

a        Kinderqarten      ~^  ^ . 

a       Kindergarten       "Y- 

a       Kinderqarten       -\^ 
b       Head  Start            P° 

a        Kindergarten       ~\ 
b        Head  Start            P^ 

b       Head  Start             ^ 

b       Head  Start            [V 

c        Other  ore- school/ 

c        Other  pre -school^ 

c       Other  ore-school /"f* 

c       Other  ore-  school/  '^ 

(nursery  school,             /'C 

(nursery  school.            Tic        (nursery  school,           (7/cl       (nursery  school,           |7ie 

pre- kindergarten)     J 

pre  -  kindergarten)      J 

pre -kindergarten)      J 

pre- kindergarten)      J 

2        Enrolled,  but  does 

2 Enrolled,  but  does 

2       Enrolled,  but  does 

2  _    Enrolled,  but  does 

not  attend  regularly 

not  attend  regularly 

not  attend  regularly 

not  attend  regularly 

3        Not  enrolled 

3        Not  enrolled 

3        Not  enrolled 

3  __  Not  enrolled 

4  __  Refused 

4       Refused 

4 Refused 

4       Refused 

1        Less  than  1  nnonth 

1        Less  than  1  month 

1        Less  ttian  1  month 

1        Less  than  1  month 

2        1  to  3  months 

2        1  to  3  months 

2        1  to  3  months 

2        1  to  3  months 

3        4  to  6  months 

3       4  to  6  months 

3       4  to  6  months 

3       4  to  6  months 

4        7  months  or  more 

4        7  months  or  more 

4        7  months  or  more 

4       7  months  or  more 

5        Don't  know 

5        Doni  know 

5       Don't  know 

5        Don't  know 

6       Never  attended 

6        Never  attended 

6       Never  attended 

6        Never  attended 

7 ^  Refused 

7       Refused 

7  __  Refused 

7       Refused 

1        Problems  with  trans- 

1        Problems  with  trans- 

1        Problems  with  trans- 

1       Problems  with  trans- 

portation, no  transportation 

portation,  no  trauisportation 

portation,  no  transportation 

portation,  no  transportation 

2  Can't  register. 

2 Can't  register, 

2       Can't  reqister. 

2       Can't  reqister. 

no  documents 

no  documents 

no  documents 

no  documents 

3 Don't  stay  in  one  place 

3        Don't  stay  in  one  place 

3     ..  Don't  stay  in  one  place 

3       Don't  stay  in  one  place 

long  enough 

long  enough 

long  enough 

long  enough 

4        Lack  of  clothing,  shoes. 

4        Lack  of  clothing,  shoes, 

4    _  Lack  of  clothing,  shoes. 

4       Lack  of  clothing,  shoes. 

can't  keep  clean 

can't  keep  clean 

can't  keep  clean 

can't  keep  clean 

5        Child  doesn't  like  schoo 

5        Child  doesn't  like  schco 

5       Child  doesn't  like  schoo 

5       Child  doesn't  like  schoo 

6 Has  to  babysit  younger 

6 Has  to  babysit  younger 

6       Has  to  babysit  younger 

6 Has  to  babysit  younger 

brothers/sisters 

brothers/sisters 

brothers/sisters 

brothers/sisters 

7        Has  been  sick,  doesn't 

7        Has  been  sick,  doesn't 

7       Has  been  sick,  doesn't 

7        Has  been  sick,  doesn't 

feel  well 

feel  well 

feel  well 

feel  well 

8        Too  tired,  can't  qet 

8        Too  tired,  can't  get 

8 Too  tired,  can't  get 

8       Too  tired,  can't  qet 

him/her  up  in  the  morning 

him/her  up  in  the  morning 

him/her  up  in  the  morning 

him/her  up  in  the  morning 

9       Other  -  Specify 

9       Other- Speci^• 

9       Other  -  Specify 

9        Other  -  Specify 

10        Don't  know 

10        Don't  know 

1 0        Don't  know 

10        Don't  know 

11        Refused 

11        Refused 

11        Refused 

11        Refused 

1        Yes 

1        Yes 

1        Yes 

1        Yes 

2        No 

2        No 

2        No 

2        No 

3        Don't  know 

3        Don't  know 

3       Don't  know 

3        Don't  know 

4       Refused 

4       Refused 

4 Refused 

4       Refused 

1        Yes 

1        Yes 

1        Yes 

1        Yes 

2        No 

2        No 

2       No 

2       No 

3        Don't  know 

3       Don't  know 

3       Don't  know 

3       Don't  know 

4  __  Refused 

4       Refused 

4       Refused 

4  __  Refused 

1        Yes 

1        Yes 

1        Yes 

1        Yes 

2 No             n     CfO 

2 No            "^   QO 

2_No            -)  Co 

2       No              -)    Go 

3       Don't  know  >      ■+« 

3       Don't  know  >    -to 

3       Don't  know  V    -^ 

3       Don't  know  V    .*« 

4       Refused    J       73- 

4       Refused    J    7% 

4 Refused    J    72^ 

4 Refused      J    72^ 

1        At  the  shelter 

1        At  the  shelter 

1        At  the  shelter 

1        At  the  shelter 

2       At  a  day  care  center 

2       At  a  day  care  center 

2       At  a  day  care  center 

2       At  a  day  care  center 

3       To  friends/relatives 

3 To  friends/relatives 

3 To  friends/relatives 

3       To  friends/relatives 

4        Don't  know 

4        Don't  know 

4       Don't  know 

4       Don't  know 

5       Refused 

5 ^  Refused 

5 Refused 

5       Refused 
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72.ASKONLYFHOMBISS. 

Ar«  any  aduHilMawtoM  «rhh  yov.  or  an  yoa 
kyyoan«lf7 


7  3  .ASK  OF  FEMALES  ONLY. 
Ar«  you  pragnant  now? 


iDRbfayhefiAiimMif 

aOSpouw 

3  a  Other  relative -Spacf^V  ^ 


4aNonfnnily>5ptofy  ^ 


iODon'tknow 
•ORtiusad 


lOYet 
zDNo 

aDDonlknow 
4aRaftjtad 


Notes 


5-; 
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SECTION  6:  EMPLOYMENT 

The  next  few  questions  ask  about  woffc. 


74.  Did  you  do  any  PAID  work  at  all 
during  the  last  30  days  (ANY 
THING  THAT  BRINGS  IN  MONEY)? 


75.  Is  this  work...? 

(READ  CATEGORIES  AND  MARK  (X) 
ONLY  ONE  RESPONSE.) 


76.  During  the  last  30  days,  how  many 
hours  did  you  usually  work  per 
week  in  paid  employment  in  all 
full-  or  part-time  jobs,  including 
daytatXK? 


77a.  When  did  you  last  work  for  pay 
at  a  regular  job  or  business. 
either  full-  or  part-time? 


77b.  Why  did  you  leave  that  job? 


77c.  Do  you  want  a  regular  job  now, 
either  full-  or  part-time? 


1 Yes      

2 No 

3 Don't  Know 

4 Refused 


KSKIPTOv-  77a) 


1 A  job  you  have  had  for  three  months  or  more 

with  the  same  employer? 
2 A  job  you  have  had  for  less  than  3  months, 

but  you  exp  )ct  to  continue  for  3  or  more 

months 
3 A  temporary  job  (one  you  expect  to  last 

less  than  3  months) 
4 A  day  job,  pick-up  (one  that  lasts  only  a 

few  hours,  or  one  or  two  days) 


5 Peddling  (selling  books,  clothes,  other 

items  on  tf.e  street)  or  collecting  cans 
and  bottles  to  exchange  for  money 

6 Othflf  (SPECIFY:  ) 

7 Don't  Know 

8      Refused 


(SKIP  TO  Q.77a) 


1 Usual  number  of  hours  per  week 

2 Don't  Know 

3      Refused 


(SKIP  TO  Q.78) 


1 Within  past  week 

2 Within  past  6  months 

3 Within  past  7  months  to  a  year  ago 

4 1  to  2  years  ago 

5 2  to  3  years  ago 

6 3  to  4  years  ago 

7 4  to  5  years  ago        


(GO  TO  Q.77b) 


8 5  or  more  years  ago 

9      Never  worked 


(SKIP  TO  Q.77C) 


1 Personal,  family  (Ind.  pregnancy)  or  school 

2 Health 

3 Retirement  or  old  age 

4 Seasonal  job  completed 

5 Slack  work  or  business  conditions,  laid  off 

6 Temporary  -  nonseasonal  job  completed 

7 Unsatisfactory  work  arrangements  (hours,  pay.  etc.) 

8 Other  (SPECIFY: ) 


1 Yes 

2 Mayt>e  -  it  depends 

3 No 

4 Don't  Know 
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78a.  Are  you  looking  for  work  rww? 

I 


78b.  What  are  the  reasons  you  are 
not  looking  for  work?  (MARK 
(X)  ALL  THAT  APPLY.) 


79.  If  Never  marked  in  Q.77a,  skip  to 
Q.80. 


Since  you  were  18  years  old, 

how  much  of  your  life  have  you 

had  a  job  or  done  some  work  for  pay? 


(SKIPTOa79) 


1 —  Believes  no  work  available  in  line  of  work  or  area 
2 CouMn't  find  any  work 

3 —  Ucks  necessary  schooling,  training,  skills  or  experience 

4 —  III  health,  physical  disability 
5 Can't  arrange  child  care 

6 Family  responsibilities 

7 In  sc^ool  or  other  training 

8 Other  (SPECIFY:_ ) 

9 Don't  Know 


1 All  or  almost  all  of  the  time 

2 About  3/4  of  the  time 

3 About  half  of  the  time 

4 About  1/4  of  the  time 

5 Almost  none  of  the  time 
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SECTION  7:  SOURCES  OF  INCOME  AND  SER  VICE  USE 

The  next  few  questions  ask  about  your  inconfie,  and  about  your  use  of 
certain  government  programs  and  services. 


80.  Have  you  received  any  money  from 
any  of  :n^se  sources  in  tfie  last 
month?  (READ  CATEGORIES  AND  MARK 
(X)  ALL  THAT  APPLY.) 
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183a    I  m  going  to|rfead  you  a  list 
of  government  benefit  programs 
Have  you  ever  applied  for    ? 


81.  Over  the  last  30  days,  what  was 
your  total  income  from  ALL 
sources? 

(MARK  CATEGORY  ONLY  IF  RESPONDENT 
CANNOT  REPORT  TOTAL  INCOME.) 


1 Staady  Employment 

2 Day  Labor 

3 Aid  to  Families  with  Dependent  Chldren  (AFDC) 

4 General  Assistance  (CA,  PA,  HR,  GR) 

5 SodaJ  Security  (old  age,  survivors,  and  retirement) 

6 Soctai  Security  Disability  Insurance  (SSOI) 

7 dipplemental  Security  Income  (SSQ 

8 Veteran's  Disability  Payments 

9 Veteran's  Pension  (not  disabiUty  related) 

1 0 Ottier  pensions 

11 ftwafe  Disability  Insurance 

1 2 Uwewptoyment  Compensation 

13 $pouae 

14 Parents 

1 5 Other  Relatives 

1 6 Friends  Ondudes  boyfriends  or  girifriends) 

17 Sale  of  personal  belongings 

1 8 Asking  for  money  on  the  streets 

1 9 Bkna  or  plasma  center 

20 llegal  activities 

21 Other  (SPECIFY: 


Aid  to  Families  witli 
Dependent  Chlldr 


Food  stamps 


82a.  Do  you  receive  food  stamps  now? 


1 (.ess  than  $100 

2 $10010  299 

3 $300  to  499 

4 $500  to  699 

5 $70010  799 

6 $1,000  to  1,199 

7 $1,20010  1,499 

a $1,500  to  1.999 

9 $2,000  to  2.499 

10 $2,500  to  2.999 

11 $3,000  or  more 

12 Don't  know 

13 Recused 


Qenarai  assistanca 


Supplemental  Secu  r  ty  Income 


Social  Security  Olseibility  Income 


Yes 

No 

Oon't  know 


83b.  Hail  "NO- in 
Q.83a.  skip  to 
Q.84. 

lfYES'lnQ.83a 
•sk  -  Did  you      I 
ever  receive 
benefits? 


Yes 

>o 
Oon't  know 


630.    I'Q.34  marked 
"NO",  skip  to  0  64. 

If  "YES- in  Q. 83b 
ask  -  Were  you 
getting  money 
from  (program) 
when  you  had  to 
leave  the  last 
permanent  place 
you  stayed? 


Yes 

No 

Don't  know 


Yes 

No 

Don't  know 


1 Yes 

2 No 

3 Don't  know 


.Yes 

No 

Oon't  know 


63d   If  "YES"  in 
Q83c.  ask  - 
Were  you  cut  off 
from  (program) 
within  the  year 
before  you  had 
to  leave  the  last 
permanent  place 
you  stayed? 


Q83d  .  ask  - 
Why  were  you 
cut  off  from 
(program)'> 


1 Yes 

2 No 

3        Oon't  know 


l3' 


Yes 

No 

Don't  know 


1 Yes 

2 No 

3 Don't  know 

4 Reused 


Cbt!Bk  Item  IS:  ARE  ITEMS  3  THRU  9  MARKED  IN  Q.80, 
OR  Q. 82m  marked  'YES'? 


8^).  If  yes  in  Q.82a,  ask  -  How  much 
do  you  get  each  month  in  food  stamps? 


1 YCB 

2 No  (SKIP  TO  Q.SU) 


FR  INSTRUCTION  -  Mark  Q. 83a  and  b  'Yes '  for  each  camspoading  benefit  prognm. 


.Yes 

No 

Don't  know 


1 Yes 

2 No 

3 Don't  know 


Yes 

.No 

Don't  know 


Ye» 
No 

Don't  know 


1 Ye« 

2 No 

3        Don't  know 


Yes 
No 
Don't  know 


Don't  know 


Don't  know 


1 Yes 

2 No 

3 Don't  know 


84a.  Now  I  am  going  to  ask  you 
about  another  list  of  services. 
Which  of  the  following  services 
have  you  used  in  the  last  month? 
(READ  CATEGOniES  AND 
MARK  (X)  ALL  THAT  APPLY.) 
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Yes 

No 

Don't  know 


1 Yes 

2 No 

3        Don't  know 


1 Yee 

2 No 

3        Don't  know 


Yes 

No 

3        Don't  know 


Don't  know 


3 Don't  know 


_No 
3        Don't  know 


Don't  know 


84b    When  was  the  last  time 
you  used  one  of  these  services? 


1 Ff  ••  or  almost  free  clothing 

2 Drop -in  centers 

3  —  Free  public  transportation  (e.g.  bus,  subway,  or  cob  tokens) 

4 Day  care 

5  _  Counseling  (for  employment,  parenting,  se«-e$leem,  -  not  mental  health) 
—  °""f*<='^  program  for  homeless  people  (people  come  to  you  to  hand  out  food 
blankets,  see  if  you're  okay,  offer  help) 

^ Ff»«  school  breakfasts  and/or  lunches 

8  —  WIG  (Women,  Infants,  and  Children  nutrition  program) 

9 Other  ($PECIFY:__ / 

10        Refused  ~~  ' 


84c.  Which  service  v  4s  it? 


1 Today  '  ' 

2  —  '  "'  «^"ys  ago  (if  within  the  past  week,  enter  the  number  of  days) 

3  —  '  o'  w*****  ago  (if  within  the  past  month,  enter  the  number  of  weeks) 
*  —  '  °*  rnonths  ago  (if  within  the  past  year,  enter  the  number  of  months) 
5 13  or  more  months  ago 

6 Never 

7 Don't  know 

8  Refused 


1 Free  or  almost  free  clothing  ' 

2 Drop  -  in  centers 

3  —  Free  public  transportation  (e.g.  bus.  subway,  or  cab  tokens) 
4 Day  care 

5  —  Counseling  (for  employment,  parenting,  self-esteem.  -  not  mental  health) 

6  —  Outreach  program  for  homeless  people  (people  come  to  you  to  hand  out  food 

blankets,  see  if  you're  okay,  offer  help) 

7 Free  school  breakfasts  and/or  lunches 

8 WIG  (Women.  Infants,  and  Children  nutrition  program) 

9 other  (SPECIFY:^ v 

10        Refused  ~" 


Check  Item  16:  ARE  fi'ESPONDENTS  18  YEARS 
OR  YOUNGER? 


Y»s  (SKIP  to  Q.90) 
No 
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SECTIONS:   VETERAN  STATUS 

The  next  questions  ask  about  experiences  in  ttie  annad  services. 

85.  Excluding  any  time  you  may  have 
served  for  training  or  other 
purposes  in  the  Reserves  or  National 
Guard,  have  you  ever  served  on 
active  duty  in  the  United  States 
Armed  Forces? 

1 Yes.  active  duty 

2      No 

3 Don't  Know 

4      Refused 

(SKIP  TOO.  90) 

86.  In  total,  how  many  years  of 
active  military  duty  service 
have  you  had? 

1           Years 

87.  Were  you  ever  stationed  in  a  war 
zone? 

1 Yes 

2      No 

88.  During  your  military  service,  were 
you  ever  in  or  exposed  to  combat? 

1  Yes 

2  No 

3  Don't  know 

4  Refused 

89.  Have  you  ever  used  a  medical 
facility  that  was  operated  by  the 
VA  for  overnight  hospital  care, 
outpatient  visits,  or  for  nursing 
home,  convalescent  home,  or 
admissions  for  long-term  care? 

1  Yes 

2  No 

3  Don't  know 

4  Refused 
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SECTION  9:  FOOD  INTAKE  ~  

These  questions  ask  about  the  food  you  eat  and  where  you  oet  vour  ff>od 


90.  Which  of  the  following  best 
describes  your  situation  in  terms 
of  food  you  eat...? 

READ  CATEGORIES  AND  MARK  (X) 
ONE  ANSWER.) 


91 .  How  many  times  do  !'ou  usually  eat 
in  a  day? 


92.  In  the  last  seven  days,  since  last 
(DAY  OP  <NTFRVIEW),  did  you  go  a 
whole  day  without  anything  at  all 
to  eat? 


93.  How  many  days  last  week  did  you  go 
without  anything  to  eat  for  the 
whole  day?       , , 


94a.  Have  you  ever  eaten  in  a  soup 
kitchen  or  gotten  food  from  a 
pantry? 


94b.  When  was  the  last  time  you  ate 
at  a  soup  kitchen  or  got  food 
from  a  food  pantry^ 


"• —  G«<  enough  of  the  kinds  of  foods  you  want  to  eat 
2 —  Get  enough,  but  not  always  what  you  want  to  eat 

3 Sometimes  not  enough  to  eat 

4 Often  rwt  enough  to  eat 

5 Don't  know 

6 Refused 


1 Less  than  once  per  day 

2 Once  per  day 

3 Twice  per  day 

4 Three  times  per  day 

5 Four  times  per  day 

6 Five  t?nes  per  day 

7 —  More  than  five  times  per  day 

8 Don't  know 

9 Refused 


1 Yes      

2 No 

3 Don't  Know 

4 Refused 


(SKIP  TO  Q  94) 


1 Number  of  days 

2 Don't  Know 

3 Refused 


1 Yes      

2 No 

3 Don't  know 

4 Refused 


(SKIP  TO  0.96) 


1 Today  " ■ 

2 —  #  of  days  ago(within  the  past  week,  enter  the  number  of  days) 

3 —  #  of  weeks  ago(if  within  the  past  month,  enter  the  number  of  weeks) 

4 —  #  of  months  ago(if  within  the  past  year,  enter  the  number  of  months) 
5 More  than  a  year  ago 

6. Never 

7 Don't  know 

8 Refused 
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95a.  Over  the  last  seven  days,  that  is, 
since  last  (DAY  OF  INTERVIEW),  on 
which  days  did  you  get  food  fronn 
the  following  places? 
(READ  CATEGORIES.) 


1  In  my  own  house,  apartment  or  room 
(includes  foster  and  group  homes) 

2  Soup  kitchens  (including  free  bag  lunches 
and  dinner) 

3  Shelter  where  you  live  (shelter  provides) 

4  Shelter  where  you  live  (you  cook) 

5  Food  pantry 

6  Foe  J  wagon  (free  food) 

7  Street  vendor  (you  pay) 

8  Friend's  or  relative's  place 

9  Grocery  store 

1 0  Restaurant  where  you  pay 

1 1  Restaurant  (back  door,  handouts) 

1 2  Handouts  from  people  passing  by 

1 3  Trash  cans 

14  Other  (SPECIFY: ) 

15  Refused 


Su 


M 


W 


Th 


Sa 


HhC'JIUNlO:  CURRENT  PHYSICAL  HEALTH 

TTie^TejOquestions  ask  about  your  heattt)  and  medicat  care. 


96.  Do  you  have  any  of  the  following 
medical  conditions...? 
(READ  CATEGORIES  AND  MARK  (X) 
ALL  THAI  APPLY.) 


(Because  people  may  get  food  from  several  different  sources  during  any  single  day,  these  numbers  do  not  fiave  to 

add  up  to  7  and  probably  will  not.) 


95b.  (Ask  if  soup  kitchen  marked  in  Q.94a 
or  Q.95a)  Can  you  tell  me  the  names  of  the 
soup  kitchens  you  have  used  in  the  last 
7  days? 


97  When  was  the  last  time  you  were 
examined  or  treated  by  a 
.  physician/doctor  for  physical 
health  problems,  including 
routine  checkups? 


98.  Who  paid  for  your  visit? 
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1 Sugar  in  your  blood  (diabetes) 

2 Anemia  (poor  blood) 

3 High  blood  pressure 

* Heart  disease/stroke 

5 Problems  with  your  liver 

6 —  Arthritis,  rheumatism,  joint  problems 

7 —  Chest  infection,  cold,  cough,  bronchitis 
8 Pneumonia 

9 Tul)ercL  osis 

^0 —  Skin  disease,  skin  infection,  skin  sores, 
skin  ulcers 

■•I —  LJce,  scabies,  other  similar  infestations 
12 Cancer 

13 —  Problem  walking,  lost  limb,  other  handicap 
14 — Gonorrhea,  syphilis,  herpes,  chlamydia, 
other  STDs  (NOT  AIDS) 

15 Test  positive  for  HIV 

16 Have  AIDS 

■•7 —  Use  drugs  intravenously  (shoot  up) 

1 8 Other  (SPECIFY: ) 

19 None 

20 Don't  Know 

21 Refused 


1 Within  the  past  1?  months 

2 1-2  years  ago 

3 More  than  2  years  ago 

4 Never 


5 Don't  Know 

6 Refused 


(SKIP  TO  Q.I 02) 


1 I  paid  myself 

2 —  Health  Care  for  the  Homeless  clinic 

3 Migrant  health  care  facility 

4 Other  free  clinic 

5 Veteran's  Administration  (VA) 

6 Medicaid/Welfare/Public  Insurance 

7 Private  insurance 

8 No  one  paid  bill 

9 Other  (SPECIFY: 

10 Don't  Know 

11 Refused 
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99.  In  \t\e  last  year,  have  you  gotten 

medical  care  from  any  of  the 
following  places?  (READ  CATEGORIES 

Yes 

No 

Dont 

Refused 

AND  MARK  (X)  ALL  THAT  APPLY.) 

Know 

-* 

Outpatient  Care 

1 

2 

3 

4 

a.  A  hospital  clinic 

b.  A  hospital  emergency  room 

1 

2 

3 

4 

C.  A  VA  clinic 

1 

2 

3 

4 

d.  A  community  health  clinic 

1 

2 

3 

4 

e.  A  migrant  health  care  facility 

1 

2 

3 

4 

f.  A  clinic  or  doctor  in  a 

1 

2_ 

3 

4 

shelter  or  soup  kitchen 

(Health  Care  for  the  Homeless) 

g.  A  doctor  or  nurse  visiting 

1 

2 

3 

4 

you  on  the  street 

h.  A  private  doctor's  office 

1 

2 

3 

4 

(not  in  a  hospital  or  clinic) 

1 

2 

3 

4 

Inpatient  Care 

i.  A  VA  hospital  as  an  inpatient 

j.  Any  other  hospital  as  an 

1 

2 

3 

4 

inpatient 

1C0.  All  together,  how  many  times  have 

1       Never 

you  received  medical  treatment  in 

2      Once 

the  past  year,  from  all  sources 

3      2-3  times 

combined? 

4  4-10  times 

5  1 1  or  more  times 

6      Don't  know 

7      Refused 

Check  Item  1 7:  ARE  ALL  RESPONSES  IN  Q.99  M. 

ARKED 

Yes  (REASK  Q.  100  TO  RESOLVE  DISCREPANCIES) 

NO  AND  Q.  too  MARKED  2  -  5? 

No 

101.  Are  you  able  to  take  any  medicines 

1       Yes.  always  take  as  directed 

that  have  been  prescribed  for  you 

2      Sometimes  run  out  and  do  not  refill  prescription 

as  your  doctor  directed? 

when  1  should 

(READ  CATEGORIES  AND  MARK  (X) 

3      Sometimes  lose  medicine 

ALL  THAT  APPLY.) 

4  Sometimes  forget  to  take  medicine 

5  Other  deviation  (SPECIFY:                                            \ 

6      Not  supposed  to  be  taking  any  medicines,  so 

question  irrelevant 

7 Don't  know 

8      Refused 

102.  Have  you  needed  to  see  a  doctor 

1 Yes 

in  the  last  year  but  not  been 

2      No 

able  to? 

3      Don't  Know 

4      Refused 

103.  What  do  you  do  when  you  are  sick 

1       Nothinq 

and  cannot  see  a  doctor? 

2 Buy  aspirin  or  other  remedies  at  a  drugstore 

(MARK  (X)  ALL  THAT  APPLY.) 

3  Borrow  medicine  from  a  friend 

4  Get  medicine  at  a  shelter 

5       Other  (SPECIFY:                                                        \ 

6       Don't  know 

7      Refused 
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104.  When  was  the  last  lime  you  were 
treated  by  a  dentist  for  p.-oblems 
with  your  teeth  or  gums? 


105.  Who  paid  for  your  visit? 


106.  Have  you  needed  to  see  a  dentist 
in  the  last  year  but  not  been 
able  to  ? 


107.  Are  you  currently  on  medical 
assistance?  (e.g.  Medicaid,  MediCal. 
Medically  Needy,  public 
assistance  medical  care) 


108.  (Ask  only  if  children  with 
respondent)  When  was  the  last  time 
your  child(ren)  was/were  examined 
or  treated  by  a  physician/doctor 
for  physical  health  problems, 
including  routine  checkups? 


109.  Who  paid  for  their  visit? 
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1 —  Within  the  past  12  months 

2 Number  of  years  ago 

3 Never 


4 Don't  Know 

5 Refused 


(SKIP  TO  0.1 06) 


1 I  paid  myself 

2 Health  Care  for  the  Homeless  clinic 

3 Migrant  health  care  facility 

4 Other  free  clinic 

5 Ve.eran's  Administration  (VA) 

6 MedicaidAVelfare/Public  Insurance 

7 Private  insurance 

8 No  one  paid  bill 

9 Other  (SPECIFY: 

10 Don't  Know 

11 Refused 


1 Yes 

2 No 

3 Dcn't  Know 

4 Refused 


1 Yes 

2 Not  yet,  but  applied 

3 No 

4 Don't  Know 

5 Refused 


1 Within  the  past  12  months 

2 1-2  years  ago 

3 More  than  2  years  ago 

4 Never 

5 Don't  Know 

6 Refused 


(Slj:iPT0Q.112) 


1 I  paid  myself 

2 Health  Care  for  the  Homeless  clinic 

3 Migrant  health  care  facility 

4 Other  free  clinic 

5 Veteran's  Administration  (VA) 

6 Medicaid/Welfare/Public  Insurance 

7 Private  insurance 

8 No  one  Daid  bill 

9 Other  (SPECIFY: 

10 Don't  Know 

11 Refused 
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1 10.  In  the  last  year^  has/have  your  child(ren) 
received  medical  care  from  any  of 
the  following  places...? 

(READ  CHOICES  AND  MARK  (X)  ALL 
THAT  APPLY.) 

Yes 

No 

Don't 
Know 

Refused 

Outpatient  Care 

1 
1 

1 

1 
1 

1 
1 

1 

2 
2 
2 
2 
2 

2 
2 

2 

3 
3 
3 
3 
3 

3 
3 

3 

4 
4 

4 
4 
4 

4 
4 

4 

a.  A  hospital  clinic 

b.  A  hospital  emergency  room 

c.  A  community  hpalth  clinic 

d.  A  migrant  health  care  facility 

e.  A  clinic  or  doctor  in  a 
shelter  or  soup  kitchen 
(Health  Care  for  the  Homeless) 

f.  A  doctor  or  nurse  visiting 
you  on  the  street 

g.  A  private  doctor's  office 
(not  in  a  hospital  or  clinic) 

Inpatient  Care 

h.  Any  hospital  as  an  inpatient 

111 .  Are  they  able  to  take  any  medicines 
that  have  been  prescribed  for  them 
as  their  doctor  directed?  (READ 
CATEGORIES  AND  MARK  (X)  'ALL  THAT 
APPLY.) 

1  Yes.  always  take  as  directed 

2  Sometimes  run  out  and  do  not  refill  prescription 
when  1  should 

3  Sometimes  lose  medicine 

4  Sometimes  forget  to  take  medicine 

5  Other  deviation  (SPECIFY:                                          ) 

6  Not  supposed  to  be  taking  any  medicines,  so 
question  irrelevant 

7  Don't  know 

8  Refused 

■ 

112.  Have  they  needed  to  see  a  doctor 
in  the  lasi  year  but  not  been 
able  to? 

1  Yes 

2  No 

3  Don't  Know 

4  Refused 

113.  What  do  you  do  when  they  are  sick 
and  cannot  see  a  doctor?  (MARK 
(X)  ALL  THAT  APPLY.) 

1  Nothing 

2  Buy  aspirin  or  other  remedies  at  a  drugstore 

3  Bonow  medicine  from  a  friend 

4  Get  mediane  at  a  shelter 

5  Take  them  to  a  doctor  or  clinic 

6  Other  (SPECIFY.                                                        ) 

7  Don't  know 

8  Refused 

114.  When  was  the  last  time  your  chlld(ren) 
was/were  treated  by  a  dentist  for  problems 
with  their  teeth  or  gums? 

1  Within 

2  Numbc 

3  Never 

4 Don't  \ 

5      Rehjsc 

the  past  12 
ir  of  years  a( 

months 
30 

<now 
Id 

(SKIP  TO  0.1 16) 
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115.  Who  paid  for  their  visit? 


116.  Have  they  needed  to  see  a  dentist 
in  the  last  year  but  not  been 
able  to  ? 


117.  Are  they  currently  on  medical 
assistance?  (e.g.  Medicaid,  MediCal. 
Medically  Needy,  public 
assistance  medical  care) 
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1 I  paid  myself 

2 —  Health  Care  for  the  Homeless  clinic 

3 —  Migrant  health  care  facility 
4 Other  free  clinic 

5 —  Veteran's  Administration  (VA) 

6 —  Medicaid/Welfare/Public  Insurance 
7 Private  insurance 

8 No  one  paid  bill 

9 Other  (SPECIFY: 

10 Don't  Know 

11 Refused 


1 Yes 

2 No 

3 Don't  Know 

4 Refused 


1 Yes 

2 Not  yet.  but  applied 

3 No 

4 Don't  Know 

5 Refused 
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SECTION  11:   VICTIMIZATION  AND  IMPRISONMENT 

The  next  questions  ask  about  things  ttiat  have  happened  to  you. 

118.  Have  you  ever  in  your  lifetime: 

Yes 

No 

Don't 
Know 

Refused 

a.  Spent  more  than  five  days  in  a 
city  or  county  jail 

b.  Served  time  in  state  or  federal 
prison 

c.  Spent  time  in  juvenile  detention 
before  you  were  1 8 

1 
1 

1 

2 
2 
2 

3 
3 
3 

4 
4 

4 

Check  Item  18:  SKIP  TO  Q.  120  IF  RESPONDEST  HAS  NEVER  BEEN  HOMELESS.                                                                      \ 

119.  While  you  were  (homeless/without 
permanent  housing)  did  anyone  ever 
ever  do  any  of  the  following  to  you: 

Yes 

No 

Don't 
Know 

Refused 

a.  Steal  money  or  things  directly 
from  you.  while  you  were  there 

b.  Steal  money  or  things  from  your 
bags,  locker,  etc.  (while  you 
were  gone) 

c.  Physically  assault  you,  beat 
you  up 

d.  Sexually  assault  you.  rape  you 

1 
1 

1 

1 

2 

2 

2 

2 

3 
3 

3 
3 

4 

4 

4 
4 

1 20.  From  the  time  you  v/ere  a  baby  until 
you  were  16,  did  anyone  you  live  with 
(parent,  step-parent,  brother  or 
sister,  step-brother  or  -sister, 
parent's  boy  or  girlfriend,  etc.), 
ever...? 

Yes 

No 

Don't 
Know 

Refused 

a.  Leave  you  without  adequate  food 
or  shelter 

b.  Physically  abuse  you.  to  cause 
physical  injury 

c.  Force  you  or  pressure  you  to  do 
sexual  acts  that  you  did  not 
want  to  do 

1 
1 
1 

2 

2 
2 

3 
3 
3 

4 
4 

4 
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SECTION  12:  MENTAL  HEALTH 


121a.  Have  you  ever  had  a  significant 
period  (that  was  not  a  direct 
result  of  drug/alcohol  use),  in 
your  life  in  which  you  have...? 
(READ  CATEGORIES  AND  MARK  (X) 
ALL  THAT  APPLY.) 


1  Experienced  serious  depression 

2  Experienced  serious  anxiety  or  anxiety  or 
tension 

3  Experienced  hallucinations 

4  Experienced  trouble  understanding, 
concentrating  or  remembering 

5  Experienced  trouble  controlling  violent 
behavior 

6  Experienced  serious  thoughts  of  suicide 

7  Attempted  suicide 

8  Taken  prescribed  medication  for  any 
psychological/emotional  problem 


Yes 


122.  In  the  past  30  days,  on  how 
many  days  have  you  had  these 
psychological  or  emotional 
problems?    i  i 


121b.  If  All  NO  In  Q.I 21  a,  skip  to  Q.I 27. 

If  yes  in  I2la,  ask  -  How  recently 
did  you  experience  (read  items...)? 


No 


(USE  CODES  BELOW  TO  ANSWER  121b.) 


-  Within  the  past  30  days 
2"  1-6  months  ago 

3-  7-12  months  ago 

4-  13-24  months  ago 
5-25-48  months  ago  (3-4  years) 
6  -  4  or  more  years 

7-  Don't  know 
99  -  Refused 


1 Number  of  days 


2 None 

3 Don't  know 

4 Refused 


(SKIP  TO  Q.I 25) 


123.  (SHOW  FLASHCARD)  During  the  past 
30  days,  how  much  have  you  been 
troubled  or  bothered  by  these 
psychological  or  emotional 
problems?  (MARK  (X)  ONLY  ONE) 


124.  (SHOW  FLASHCARD)  How  important  to 
you  now  is  treatment  or  counseling 
for  these  psychological  problems? 


1 Notatai: 

2 Slightly  (a  little) 

3 Moderately 

4 Considerably 

5 Extreriiely 

6 Don't  know 

7 Refused 


I25a.  Have  you  ever  received  outpatient 
treatment  or  counseling  for 
emotional  or  mental  problems 
(from  a  clinic,  or  a  private 
doctor)? 


125b.   (DO  NOT  ASK  IF  Q.34  MARKED  NO) 
Was  that  before  or  after  you  were 
(homeless/without  permanent  housing) 
for  the  first  time? 


1 Not  at  all 

2 Slightly  (a  little) 

3 Moderately 

4 Considerably 

5 Extremely 

6 Don't  know 

7 Refused 


1 Yes 

2 No 

3_  Don't  Know 
4 Refused 


(SKIP  TO  Q.I 26) 


1 Before 

2 After 

3 Don't  know 

4 Refused 
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125c.  When  was  the  last  time  you 
received  OUTPATIENT  treatment  or 
counseling  for  emotional  or 
mental  problems? 

1  0-4  weeks  ago 

2  1-6  months  ago 

3  7-12  months  ago 

4  1 3-24  months  aao  f  1  -2  years) 

5  More  than  2  years  ago 

6  Don't  know 

7  Refused 

126a.  Have  you  ever  been  HOSPITALIZED 
for  emotional  or  mental  problems? 

1       Yes 

2  No 

3  Don't  know 

4  Refused 

(SKIP  TOO.  127) 

126b.  (DO  NOT  ASK  IF  Q.34  MARKED  NO.) 
Was  that  before  or  after  you  were 
(homeless/without  permanent  housing) 
for  the  first  time? 

1  Before 

2  After 

3  Don't  know 

4  Refused 

126c.  When  was  the  last  time  you  were 
hospitalized  for  emotional  or 
mental  problems? 

1  0-4  weeks  ago 

2  1-6  months  ago 

3  7-12  months  ago 

4  1 3-24  months  ago  (1  -2  years) 

5  More  than  2  years  ago 

6  Don't  know 

7  Refused 
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SECTION  13:  CHEMICAL  DEPENDENCY 
These  questions  ask  about  alcohol  and  drug  use. 


127a.  During  your  lifetime,  have  there  been 
times  when  you  have  used...? 

-  Alcohol  3  cr  more  times  a  week 

-  Alcohol  to  get  drunk  3  or  more 
times  a  week 


Yes 


127b.  IF  ALL  NO  IN  Q.127a,  SKIP  TO  Q.140. 

If  yes  into.  127a.  ask  -  When  was  the 
most  recent  time  you  used...? 


No 


■  Alcohol  3  or  more  times  a  week 
Alcohol  to  get  drunk  3  or  more 
times  a  week 


Code 


Check  Item  19: 
:n  Q.I  27b? 


IS  ALCOHOL  MARKED  Code  1 


128.  In  the  past  30  days,  on  how  many 
days  did  you  use  alcohol? 


(USE  CODES  BELOW  TO  ANSWER  Q.127b  ) 

1  =  Within  the  past  30  days 

2  =  1-6  months  ago 

3  =  7-12  months  ago 

4  =  13-24  months  ago 

5  =  25-48  months  ago  (3-4  years) 

6  =  4  or  more  years 

7  =  Don't  know 
99  =  Refused 


Yes 

No  (Skip  to  Q.I 33) 


129.  In  the  past  30  days,  on  how  many 
days  did  you  experience  alcohol 
problems,  including  cravings  for 
alcohol,  adverse  effects  from 
alcohol,  withdrawal  symptoms  from 
alcohol,  or  the  desire  but 
inability  to  stop  drinking 
alcohol  (do  not  include  inability 
to  find  alcohol)? 


Number  of  days 


130.  During  the  past  30  days,  ho.w 
much  money  did  you  spend  on 
alcohol? 


1 31 .  (SHOW  FLASHCARD)  In  the  past  30 
days,  how  troubled  or  bothered 
were  you  by  alcohol  problems? 


Number  of  days 


132.  (SHOW  FLASHCARD)  How  important  to 
you  is  treatment  for  alcohol 
problems  that  you  are  not  now 
getting?  (iiped  for  alcohol-related 
treatment,  itiot  general  therapy.) 


1 Not  at  all 

2 Slightly  (a  little) 

3 Moderately 

4 Considerably 

5 Extremely 

6 Don't  know 

7 Refused 


1 Not  at  all 

2 Slightly  (a  little) 

3 Moderately 

4 Considerably 

5 Extremely 

6 Don't  know 

7 Refused 
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133.  Because  of  drinking  have  you 

1 

ever...? 

(READ  CATEGORIES  AND  MARK  (X) 

Yes 

No 

Don  t 

Refused 

ALL  THAT  APPLY.) 

Know 

1 

a.  Lost  consciousness,  passed  out? 

1 

2 

3 

4 

t.  Had  blackouts  where  you  don't 

1                    7. 

3 

4 

remember  things? 

c.  Experienced  tremors  or  shaking? 

1 

2 

3 

4 

d.  Experienced  seizures,  convulsions? 

1 

2 

3 

4 

e.  Attended  a  meeting  of  Alcoholics 

1 

2 

3 

4 

Anonymous? 

t.  Not  been  able  to  stop  drinking 

1 

2 

3 

4 

when  you  wanted  to? 

g.  Has  drinking  ever  created  problems 

1 

2 

3 

4 

between  you  and  your  wife. 

husband,  parent,  or  other  near 

relative? 

h.  Been  arrested,  even  for  a  few 

1 

2 

3 

4 

hours,  because  of  behavior  due 

to  drinking  (e.g..  drunk 

driving,  getting  in  fights, 

being  "drunk  and  disorderly')? 

134.  How  old  were  you  when  you  first 

1       Age 

started  drinkinc,  heavily? 

2  Never  drank  heavily 

3  Don't  knew 

4       Refused 

135.  In  your  lifetime,  how  many  times 

1       Never >            (SKIP  TO  Q  1 40) 

have  you  been  treated  for 

2       Number  of  times 

alcohol  abuse? 

3  Too  many  to  remember 

4  Don't  know 

5       Refused 

I36a.  Have  you  ever  received  INPATIENT 
treatment,  (including  detox)  for 

1  Yes 

2  No 

problems  with  alcohol? 

3       Don't  know 

>          (SKIP  TOO  138) 

4       Refuse 

d                  1 

! 

136b.  If  yes  in  Q  136a,  Was  it  a...? 

1       Hospital  based  detox 

(READ  CATEGORIES  AND  MARK  (X) 

2       Other  inpatient  detox 

ALL  THAT  APPLY  ) 

3       Hospital  based  inpatient  other  than  detox 

4       Jail  or  prison  program 

5       Therapeutic  community 

S Halfway  House 

7      Juvenile  Treatment  Program 

8      Other  short-term  residential 

* 

9      Other  long-term  residential 

10       Other  (SPECIFY:                          ) 

1 1       Does  not  recall  r/pe  of  treatment 

12       Don't  know 

1 

1 3      Refused 

1 37  How  long  ago  was  the  last  of 

1       Within  the  past  month 

these  inpatient  treatments 

2      At  least  1  month  but  less  than  6  months  ago 

(including  detox)  for  alcohol 

3      At  least  6  months  but  less  than  1 2  months  ago 

problems? 

4 At  least  1  year  bui  icaa  than  2  years  ago 

5      At  least  2  years  ago                                                                     ' 

6       Don't  know 

• 

7      Refused 
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138a.  Haye  you  ever  received 
OUTPKtieNT  treatment  for 
problems  with  alcohol? 


138b.  if  yis  in  0.1 38a.  Was  It  a~ 
(Read  ALL  categories  and 
mark  rX)  all  that  apply.) 


139.  How  Idng  ago  was  the  last  of 
these  outpatient  treatments 
(including  detox)  for  alcohol 
problems? 


1 Yes        __ 

2 No 

3 Don't  know 

4 Refused 


~>      (SKIP  TOO  140) 


1 —  Outpatient  detoxification 

2 —  Outpatient  alcohol  free 

3 —  Employee  assistance  program 

4_  individual  counselor,  psychologist,  or  psychiatrist 
5 —  Alcoholic  Anonymous 

6 Other  self-help  group 

7 Other  (SPECIFY s 

8 —  Does  not  recall  type  of  treatment 

9 Don't  know 

10 Refused 


I Within  the  past  month 

2 —  At  least  1  month  but  less  than  6  months  ago 

3 —  At  least  6  months  but  less  than  12  months  ago 

4 —  At  least  1  year  but  less  than  2  years  ago 
5 At  least  2  years  ago 

6 Don't  know 

7 Refused 
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140a.  During  your  lifetime,  have 
there  been  times  when  you  used 
(name  drug)  regular'y? 
(Regular  use  is  a  frequency 
of  3  or  more  times  per  week.) 

140b.  If  all  NO  in  Q.I 40a, 
End  Interview  and 
thank  respondent               ( 

If  YES  in  Q.  1 40a  ask.  When  was 

l40c.  If  NO  drugs  marked 
code  1  in  Q.I 40b. 
fkiptoQ.144. 

(For  each  drug  with  code  1 . 
inQ.140b.  ask),  In 
the  past  30  days, 
on  how  many  days  did 
you  use...? 

1 

the  most  recent  time  you 
used  (name  drug)  regularly? 

Use  codes  below  to  answer  Q.i40b. 

1  =  Within  the  past  30  days 

2  =  1-6  months  ago 

3  =  7-12  months  ago 

4  =  13-24  months  ago 

5  =  25-48  months  ago  (3-4  years) 

6  =  4  or  more  years 

7  =  Don't  know 
99  =  Refused 

I 

-  Marijuana  (pot/grass/ 

reeferrTHC) 

-  Inhalants  (glue,  amyl  nitrite, 
poppers  aerosol  sprays) 

-  Crack 

-  Cocaine  (other  than  crack) 

-  Heroin 

-  Methadone 

-  Stimulants  (amphetamines. 
Preludin,  methamphetammes. 
uppers,  speed) 

-  Other  opiates/analgesics 
(Darvcn.  Demerol,  Talwm, 
Talacen) 

-  Barbiturates  (downers) 

-  Other  sedatives  (steeping 
pills,  Seconal) 

-  Hypnotics/tranquilizers 
(Librium,  Valium, 
benzodiazepine) 

-  Hallucinogens  (LSD,  PCP. 
peyote,  mescaliane,  ecstasy) 

-  Any  drug,  not  including  alcohol 
as  a  drug 

Yes  !no       Code 

1 

Number  of  days                 i 

_ 

1 

1 

1 

' 

! 

—1 

i 

1 
1 

1 

1 

i 

1 

1 
1 

1 

i 
1 

( 

! 

i 
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141 .  In  the  past  30  days,  on  how  many 
days  did  you  experience  drug 
problems,  including  cravings  for 
drugs,  adverse  effects  from 
drugs,  withdrawal  symptoms  from 
drugs,  or  the  desire  but 
inability  to  stop  taking  drugs 
(do  not  include  inability  to  find 
drugs)? 


1 .Not  at  all 

2 Slightly  (a  little) 

3 Moderately 

4 Considerably 

5 Extremely 

6 Don't  know 

7 Refused 


142.  (SHOW  FLASHCARD)  In  the  past  30 
days,  how  troubled  or  bothered 
were  you  by  drug  problems? 


1 Not  at  all 

2 Slightly  (a  little) 

3 Moderately 

4 Considerably 

5 Extremely 

6 Don't  know 

7 Refused 


143.  (SHOW  FLASHCARD)  How  important  to 
you  is  treatment  for  drug  problems 
that  you  are  not  now  getting? 
(need  for  drug-related  treatment, 
not  general  therapy.) 


144.  In  your  lifetime. 

a.  Have  you  abused  more  than  one  drug  at 
a  time?    j  | 

b.  Have  you  had  "blackouts'  or 
'flashbacks"  as  a  result  of  drug 
use? 

c.  Do  your  friends  or  relatives  know 
or  suspect  you  abuse  drugs? 

d.  Have  you  ever  lost  friends  because 
of  your  use  of  drugs? 

e  Have  you  ever  neglected  your 
family  or  missed  work  because  of 
your  use  of  drugs? 

f.  Have  you  engaged  in  illegal 

activities  in  order  to  obtain 
drugs? 

g.  Have  you  ever  experienced 
withdrawal  symptoms  as  a  result 
of  heavy  drug  intake? 

h.  Have  you  had  medical  problems  as  a 
result  of  your  drug  use  (eg  , 
memory  loss,  hepatitis, 
convulsions,  bleeding,  etc  )? 


1 Not  at  all 

2 Slightly  (a  little) 

3 Moderately 

4 Considerably 

5 Extremely 

6 Don't  know 

7 Refused 


Yes 


No 


Don't 
Know 


2_ 
2_ 
2 


Refused 
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145.  How  Old  were  you  when  you  first 
started  doing  drugs  heavily? 

1  Age 

2  Never  used  drugs  heavily 

3  Don't  know 

4  Refused 

146.  In  your  litetime,  how  many  limes 
have  you  been  treated  for  drug 
abuse?  (if  treated  for  both 
alcohol  and  drug  problems  during 
the  same  treatment,  count  it 
twice,  in  both  places  ) 

1 Never >     (END  INTERVIEW  AND  THANK  RESPONDEN . ) 

2       Number  of  times                                                                              ] 
3 Too  many  to  remember 

4  Don't  know                                                                                      | 

5  Refused 

147a.  Have  you  ever  received  INPATIENT 
treatment,  (including  detox)  for 
problems  with  drugs? 

1       Yes 

2      No 

3 Don't  know 

4      Refused 

(SKIP  TOO.  I -9a.) 

147b.  If  yes  in  Q.l47a,  Was  it  a    ? 

(READ  CATEGORIES  AND  MARK  (X) 
ALL  THAT  APPLY.) 

1       Hospital  based  C-'ox 
2 Other  inpatient  detox 

3  Hospital  based  inpatient  other  than  detox 

4  Jail  or  prison  program 

5  Therapeutic  community 

6  Halfway  House 

7  Juvenile  Treatment  Program 

8  Other  short-term  residential 
9 Other  long-term  residential 

10  Other  fSPECiFY:                         ) 

1 1  Does  not  recall  type  of  treatment 
12 Don't  know 

13       Refused 

148.  How  long  ago  was  the  last  of 
these  inpatient  treatments 
(including  detox)  for  drug 
problems? 

1  Within  the  past  month 

2  At  least  1  mcnth  but  less  than  6  months  ago 

3  At  least  6  months  but  less  than  1 2  months  ago 

4  At  least  1  year  but  less  than  2  years  ago 
5 At  least  2  years  ago 

6  Don't  k.now 

7  ._  Refused 

' ■ — ■■— -   ■ — • — —■-■■'             ■     '                     —    -  1  ■  — ■     ,-. — . 
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149a.  Have  ^Du  ever  received 
OUTPATIENT  treatment  for 
problems  with  drugs? 
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1 Yes 

2 No 

3 Don'l  kr>ow 

4 Refused 


149b.  If  yes  in  Q.i49a,  Was  it  a...? 

(READ  CATEGORIES  AND  MARK  (X) 
ALL  THAT  APPLY.) 


Skip   to  Q.    15Ja, 


150.  How  tong  ago  was  the  last  of 
these  outpatient  treatments 
pnciuding  detox)  for  drug 
problems'' 


^-  .  Outpatient  detoxiftcation    ^ 

2 —  Methadone  detoxifjcation 

3 —  Methadone  maimenance 

* —  Otf'er  outpatient  detoxificatioo 

5 —  Outpatient  drug  free  prograni 

6 —  Employee  assistance  program 

7 —  IfKfviooaJ  counselor,  psychologist,  or  psychiatrist 

8 —  Narcotics  Anonymous 
9 Otrwr  setf-heip  (^oup 

10 Other  (SPECIFY: ) 

11 — Does  not  recaO  type  of  treatment 

12 Don't  know 

13 Refused 


1 —  Within  the  past  month 

2 —  Al  least  1  month  but  less  than  6  montfis  ago 

3 —  At  least  6  months  but  less  than  12  months  ago 
4 — « least  1  year  but  less  than  2  years  ago 

5 —  At  least  2  years  ago 

6 Dont  know 

7 Refused 


151a. 


151b. 


Can  you  tell  us  any  general  thoughts  or  conments  on  the 
availabilxty  and  quality  of  services  in  your  area? 


Are  there  programs  of  services  that  you  think  need  to 
be  changed? 


no 
yes. 


Generally  speaking,  what  changes  do  you 
think  ^Lre  needed? 


END  OF  INTERVIEW 


13-7 
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SECTION  14:  INTERVTBWhR  OBSERVATIONS 


'j  I .  Please  assess  the  overall  abi'ity 
of  the  respondent  to  answer  these 
questions. 


15  2.  Did  respondent  appear  to  be  (MARK 
(X)  ALL  THAT  APPLY.) 


3  j.  Where  was  interview  conducted? 


'  34 .  Interviewer  comments. 


1 53 .  por  incompletes  or  refusals. 
indicate  why  the  respondent 
stopped  the  interview  or  refused 
to  participate. 


1 56 .  If  age  not  reported  on  cover  page, 
estimate  respondent's  approximate 
age? 


1 Drunk 

2 "jnder  the  influence  of  drugs 

3 Ptiysicaily  ill 

4  _^  Confusec 

5 Incoherent 

6 Dirty  and  unwashed 

7 Shabbily  dressed 

6._.   Carrying  packages  wiih  personal 
belongings 

9 Lucid  and  alert 

10 Other  (SPECIFY: ) 


1 Shelter 

2 Meal  provider  (no  shelter),  Soup  Kitchen 

3 Sidewalk,  street,  or  alley 

4 Park 

5 In  public  access  building  (e.g. 

bus  or  train  station,  lobby  of 

apartment,  bar,  theatre,  etc.) 

6 Parking  lot 

7 Other  (SPECIFY. ) 


H 


1 Under  1 8  years 

2 18  to  30  years 

3 31  to  50  years 

4 51  to  65  years 

5 65  years  and  over 

6 Don't  know 

14-1 
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DRAFT 


Attachment 


AGREEMENT  BETWEEN 


AND  THE 


(Provider  Facility  Name) 
UNITED  STATES  BUREAU  OF  THE  CENSUS 
TEST  SURVEY  OF  HOMELESS  PERSONS  WHO  USE  SERVICES 

Background 

The  United  States  Bureau  of  the  Census  (Census  Bureau)  plans  to  conduct  a  survey  of  homeless 
persons  whd  use  the  services  of  the  ( 


(Provider  Facility  Name) 


J,  hereinafter 


called  the  Provider  during  AprU  1-15,  1995.  and  will  interview  users  at  the  Provider's  location(s). 
The  Provider  will  ftimish  the  Census  Bureau  with  interviewing  space  and  assist  in  the  distribution  of 


payments  to  interviewees. 


The  Provide' 


Terms 
and  the  CENSUS  BUREAU  AGREE  that: 


TTie  Provider  will  meet  with  Census  Bureau  Regional  staff  at  least  (7)  days  prior  to  initiation  of 
the  survey  to  discuss  and  agree  upon  arrangements  for  conduction  interviews.  TTie  arrangements 
will  mclude  Items  such  as.  the  number  of  days  that  the  Census  Bureau  survey  staff  wUI  v^it  the 
Provider's  facilities,  and  the  schedule  of  interview  times. 

The  Provider  wUl  have  its  facility(ies)  open  and  available  to  the  Census  Bureau  survey  staff 
during  the  scheduled  interview  times  and  have  a  Provider  staff  member  present  during  those 
times.     I 

The  Provider  will  ftimish  the  specifiad  accommodations  for  conducting  interviews    Tliese 
mclude  a  separate  room,  (6)  chairs.  (3)  tables,  and  sufficient  lighting  suitable  for  reading    Tliese 
accommodations  may  be  revised  if  other  suitable  arrangements  can  be  provided 


IntervieNkes  will  receive  a  one-time  $10.00  payment.  The  Provider  agrees  to  pay  the 
mterviewees  upon  completion  of  the  interviews,  and  upon  presectaUon  of  payment  slips  as 
providet^  to  the  interviewee  by  the  interviewer.  The  Provider  ftirther  agrees  to  collea  and  return 
£.1  payment  slips  to  the  designated  Census  Regional  office. 
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5.  If  the  Provider  operates  any  outreach  progTam(s)  and  the  Census  Bureau  decides  to  conduct 
interviews  at  those  locations,  the  Provider  will  furnish  at  least  one  staff  member  to  accompany 
the  Census  Bureau  survey  staff,  and  pay  each  interviewee  at,  or  near,  the  completion  of  the 
interview. 

6.  Any  Provider  staff  members  assisting  with  this  survey,  or  otherwise  involved  with  this  project, 
shall  be  sworn  to  maintain  census  confidentiality. 

7.  After  completion  of  all  interviews  at  the  Provider's  facillty(ies)  and  outreach  locations  operated 
by  die  Provider,  and  after  all  payment  slips  are  returned  and/or  accounted  for,  the  Census 
Bureau  shall  pay  the  fixed  price  of  $100.00  for  the  use  of  their  facility(ies),  plus  $10.00  for  each 
returned  payment  slip. 


(PROVIDER  NAME) 


UNITED  STATES  CENSUS  BUREAU 


by:. 


(Signature,  Mgr.,  or 
Person  in  Charge) 


by: 


(Signature,  RO  Supv.) 


(Print  Name) 


(Print  Name) 


TiUe) 


Date: 


Date: 
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ATTAOKENT  J 


Title  12 


§  1701Z-1.  Research  and  denionbiralioiii; 
authorization  ofappropriatjijns: 
continuing  a>ailabilit}  of  funds 

The  Secrctaf)-  of  Housing  and  Urbun 
Devclopmcntj  is  authorized  and  directed  to 
undertake  buth  prourams  of  research,  stuJij.v 
testing,  and  demonstration  relating  to  the  mib.sion 
and  programs  of  the  Department  as  he 
determines  to  be  necessary  and  appropri.itc. 
There  arc  authorized  to  be  appropriated  to  carrv 
out  this  title  [12  U.S.C.  l7Ulz-l  cl  seq.J 
$17,000,000  for  fiscal  year  19S8,  and  SlS.(KX),lJ(h) 
for  fiscal  year  ]9Sy.  All  funds  so  approprijkJ 
shall  remain  available  until  expended  unless 
specifically  linailed. 

§  17012-2.  Advanced  technologies, 
methods,  and  materials  for  housing 
construction,  rehabilitation,  and 
maintenance 


(a)  General  acceptance;  costs, 
reduction;  health  and  safety 
restrictions  on  expanded  housing 
production 

The  Secretary  shall  require,  lo  the  greatest  extent 
feasible,  the  employment  of  new  and  improved 
technologies,  methods,  and  materials  in  housing 
construction,  rehabilitation,  and  maintenance 
under  programs  administered  by  him  wih  a  \iew 
to  reducing  costs,  and  shall  encourage  and 
promote  the  acceptance  and  application  of  such 
advanced  technology,  methods,  and  materials  by 
all  segments  of  the  housing  industry,  communities, 
industries  engaged  in  urj)an  development 
activities,  and  the  general  public.  To  the  extent 
feasible,  in  connection  with  the  construction, 
major  rehabilitation,  or  maintenance  of  anv 
housing  assisted  under  section  1701/-1  of  this  title, 
the  Secretary  shall  assure  that  there  is  no  restraint 
by  contract,  building  code,  zoning  ordinance,  or 
practice  against  the  employment  of  new  or 
improved  technologies,  techniques,  material,  and 


mclliod>  or  of  pr^Msscmhled  products  which  ma\ 
reduce  the  cost  or  improve  the  quality  of  such 
consiruciioii,  rehabilitation,  and  maintenance,  and 
therefore  siimulalc  expanded  production  of 
housing,  except  where  such  restraint  is  necessary 
lo  insure  safe  and  healthful  working  and  living 
conijjjpns. 

(b)   Experimental  construction  under 
approved  housing  plans  on  Federal 
or  other  lands  with  view  toward 
ultimate  mass  housing  production; 
use  of  section  I701z-1  funds  and 
authority  ' 

To  encourage  large-scale  experimentation  in  the 
sijc  of  new  technologies,  methods,  and  materials, 
with  a  view  toward  the  ultimate  mass  production 
of  housing  and  related  facilities,  the  Secretary 
shall  wherever  feasible  conduct  programs  under 
section  1701z-l  of  this  title  in  which  qualified 
organizations,  public  or  private,  will  submit  plans 
for  development  and  produaion  of  housing  and 
related  facilities  using  such  new  advances  on  ' 
Federal  land  which  has  been  made  available  or 
acquired  by  the  Secretary  for  the  purpose  of  this 
sub.seciion  or  on  other  lands  where  (1)  local 
building  regulations  permit  such  experimental 
construction,  or  (2)  necessary  variances  from 
building  regulations  can  be  granted.  The 
Secretary  may  utilize  the  funds  and  authority 
available  to  him  under  the  provisions  of  section 
noiz-l  of  this  title  to  assist  in  the  implementation 
of  plans  which  he  approves. 

(c)   Acquisition,  use,  and  disposal  of 
property;  transfer  of  excess  property 

Notwithstanding  any  other  provision  of  law,  the 
Secretary  is  authorized,  in  connection  with 
projects  under  this  title  (12  U^.C  1701z-l  et 
seq.J,  to  acquire,  use  and  dispose  of  any  land  and 
other  property  required  for  the  project  as  he 
deems  necessary.    Nolwith.standing  the  provisions 
of  the  Federal  Property  and  Administrative 
Services  Act  of  1949  (40  U.S.C.  471  et  scq.j.  anv 
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IjiiJ  \^liitli  ii  c.itc.ss  pri»|KTly  wilhiu  llw  UK-jniiiu 
»)f  NuJi  All  und  vOiuIi  i>  dclcrmintil  bv  llii 
^c(.Ti.'iar\  lo  Ik  suii.ihL  in  furtherance  ortlit 
purposes  III  sui)>cctii)n  (h)  ol  this  section  ni.iy  he 
transferred  lo  the  Sctrelary  upon  his  request. 

(d)  Technical  assistance;  reports; 
general  dissemination  and  furni  ui 
reports,  data,  and  inrormation 

In  order  to  efTectivcly  carry  out  his  activities 
under  section  I701z-1  of  this  title,  the  Secretary  is 
authorized  to  provide  .such  advice  and  technical 
assistance  as  may  be  required  and  to  pay  for  the 
cost  of  writing  and  publishing  reports  on  activities 
and  undertakings  financed  under  section  17012-1 
of  this  title,  as  well  as  reports  on  similar  activities 
and  undertakings,  not  so  financed,  which  are  of 
significant  value  in  furthering  the  purposes  of  that 
section.    He  may  disseminate  (without  regard  lo 
the  provisions  of  section  3204  of  title  39  or  section 
4154  of  such  title  with  respect  to  any  period 
before  th^  effective  date  of  such  seciioa  3204  as 
provided  in  section  15(a)  of  the  Postal 
Reorganization  Act)  any  reports,  data,  or 
information  acquired  or  held  under  this  title  (12 
U.S.C.  1701^-1  el  scq.],  including  related  data  and 
information  otherwise  available  to  the  Secretary 
through  the  operation  of  the  programs  and 
activities  of  the  Department  of  Hou.sing  and 
tlrban  Development,  in  such  form  as  he 
determine^  to  be  most  useful  to  departments, 
establishments,  anTl  agencies  of  Federal,  Slate, 
and  local  governments,  to  industry,  and  to  the 
general  public. 

(e)    Contracts  or  grants;  authority; 
advance  and  progress  payments; 
work  limitation 

The  Secretary  is  authorized  lo  carry  out  ihe 
functions  authorized  in  section  I701z-]  of  this  tide 
cither  directly  or,  without  regard  lo  section  5  of 
title  41,  by  contract  or  by  grant.  Advance  and 
progress  payment  may  be  made  under  such 
contracts  or  grants  without  regard  lo  the 
provisions  of  subsections  (a)  and  (b)  of  section 
3324  of  title  31  and  such  contracts  or  grani.<;  may 
be  made  for  work  to  continue  for  not  more  ihan 
four  years  from, the  date  thereof 


(1)     llili/aliun  of  racilities  of  other 
ajicncies;  working  agreements, 
cooperative  agreements,  contract 
authority,  receipt  or  Tunds,  and 
exercise  of  section  170Ic(c)  powers 

In  tarrying  out  activities  under  section  1701/-1  of 
this  title,  the  Secretary  shall  utilize  to  the  fullest 
extent  feasible  the  available  facilities  of  other 
Federal  departments  and  ag|;ncies,  and  shall 
consult  with,  and  make  recommendations  lo.  such 
departments  and  agencies.  The  Secretary  may 
eiuer  iiiU)  workinir  agreemertif'with  such 
departments  and  agencies  and  contract  or  make 
grants  on  their  behalf  or  have  such  departments 
and  .igencics  contract  or  make  grants  on  his 
hehall  and  such  ucpartments  and  agencies  are 
hereby  authorized  to  execute  such  contracts  and 
grants.  The  Secretary  is  authorized  to  make  cr 
accept  reimbursement  for  the  cost  of  such 
activities.   The  Secretary  is  further  authorized  to 
undertake  activities  under  this  title  [12  U.S.C. 
17012-1  el  seq]  under  cooperative  agreements 
with  industry  and  labor,  agencies  of  State  or  local 
governments,  education  institutions,  and  other 
organizations.   He  may  enter  into  contracts  with 
and  receive  funds  from  such  agencies,  institutions, 
and  organizations,  and  may  exercise  any  of  the 
other  powers  vested  in  him  by  section  I701c(c)  of 
this  title. 

(g)    Information  and  data;  restriction  on 
use  or  identification 

The  Secretary  is  authorized  lo  request  and 
receive  such  information  or  data  as  he  deems 
appropriate  from  private  individuals  and 
organizations,  and  from  public  agencies.  Any 
such  information  or  data  shall  be  used  only  for 
the  purposes  for  which  il  is  supplied,  and  no 
puhlieaiion  shall  be  made  by  the  Secretary 
whereby  ihe  information  or  data  furnished  by  any 
particular  person  or  establishment  can  be 
identified,  except  with  the  consent  of  such  person 
or  establishment.  : 
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ATTACHMENT  L 


Form  HPWUS-Ll 


January  11,  1995, 


I^hnm^i  ^      ^  .   °"  *'  "°"''''"  ''  P'^"^"S  ^  "^^°"^  ^"^^y  of  ^e  characteristics 

of  homdess  persons  who  use  services.  The  last  year  a  national  survey  was  undertaken  was 
1987.  This  national  survey  w.ll  provide  the  Interagaency  CouncU  and  its  member  agencies 
wiOi  new  information  about  characteristics  of  today's  homeless  population  who  use  ^rvices 
and  how  this  populauon  has  changed.   The  Bureau  of  the  Census  will  conduct  the  survey. 

Specifically,  the  survey  will: 

1 .  Provide  national  information  on  the  types  of  services  available  to  homeless  persons  in 
both  urban  and  rural  communities. 

2.  Provide  information  information  not  addressed  by  the  last  survey  in  1987  such  as.  but  not 
mvM  mc  ^^^T"^  ^Tr?  ^^'  precipitate  homelessness;  pre-homeless  living  arrangements; 
Hiy/AIDS  prevalence;  differences  between  n-ral.  urban  and  suburban  homelessness;  as  weU 
as  demographic  data. 

The  survey  will  be  conducted  in  two  phases.   Phase  one  is  the  development  of  a 
comprehensive  list  of  services.   The  second  phase  will  interview  a  sample  of  persons  at  those 
programs  specifically  targeted  at  addressing  homelessness  (e.g  shelters,  drop-in  centers,  soup 
kitchens)  as  well  as  other  mainstream  programs  which  serve  at  risk  and  vulnerable 
populations  (e.g.  -nental  health  and  substance  abuse  programs.) 

In  order  to  develop  a  comprehensive  list  of  programs  and  services  for  homeless  persons,  we 
need  your  help.   Please  take  a  few  moments  to 


(1)  review  the  enclosed  list  of  service  providers  for  your  county,  and 

« 

(2)  answer  the  questionnaire  about  programs  and  services  that  you  offer. 

Please  refer  to  the  enclosure  for  a  detailed  description  of  types  of  service  providers  to 
include  (e.g.  emergency  shelters,  hotels  and  motels  that  house  homeless  families,  transitional 
housing,  soup  kitchens,  outreach  programs  and  other  programs  which  provide  services  to 
homeless  people.) 

Your  cooperation  is  very  important  in  making  this  survey  a  success. 
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Completing  the  Questionnaire 

The  questionnaire  is  organized  by  types  of  programs  to  make  it  easier  and  faster  fbr  you  to 
complete.  19  programs  are  listed.  You  only  need  to  provide  information  on  the  programs 
(and  services  available  at  the  program'^  that  vou  offer.  For  example,  if  you  run  an 
emergency  shelter  and  an  outreach  program  you  •  /ill  only  provide  information  for  those  two 
programs.  The  other  sections  of  the  questionnaire  would  not  be  completed.  If  you  operate 
an  emergency  shejter  and  also  provide  outreach  (but  not  as  a  discrete  program),  you  would 
complete  th£  emergency  shelter  section  only. 

Reviewing  the  Attached  List  of  Service  Providers 

Also  attached  is  a  preliminary  list  of  service  providers  and  homeless  organizations  which 
provide  assistance  to  homeless  persons.   As  you  review  the  list,  if  there  are  names  and 
addresses  for  providers  of  services  that  are  not  listed,  please  add  them  to  the  attached  list. 
Our  list  may  not  include  homeless  mental  health  and  health  care  programs,  runaway  and 
homeless  youth  shelters,  domestic  violence  shelters,  transitional  liousing  and/or  programs 
issuing  vouchers  for  homeless  persons.   If  you  know  the  names  of  providers  of  these 
services,  please  add  their  names  and  addresses  also.   It  is  very  important  to  include  all 
available  homeless  assistance  programs  and  services  in  your  county.   Identification  of  all 
service  providers  in  your  county  is  very  important  to  the  success  of  this  effort.   We  have 
provided  a  summary  of  the  steps  to  follow  in  reviewing  the  list  of  service  providers. 


Thank  you  for  your  time  and  effort  in  helping  with  the  survey.   If  you  have  any  questions 
concerning  any  information  sent  to  you,  please  contact at 


Sincerely, 
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SURVEY  AUTHORITY  AHD  COMFIDENTIALITT 

Title  12,  United  States  Code,  Section  1701Z-1,  authorizes  the 
Department  of  Housing  and  Urban  Development  (HUD)  to  collect  data 
for  the  pretest.   Title  15  enables  the  Bureau  of  the  Census  to 
act  as  the  collecting  agent  for  HUD.   Both  the  Bureau  of  the 
Census  and  HUD  will  treat  the  information  collected  as 
confidential.   Your  participation  in  this  pretest  is  voluntary 
and  there  are  no  penalties  for  refusing  to  provide  the 
information.   Your  cooperation  is  extremely  important  to  the 
success  of  this  pretest. 


LENGTH  OF  TIME  TO  PARTICIPATE  AMD  WHO  TO  CONTACT  WITH  CQMMRWTQ 
We  estimate  that  it  will  take  55  to  65  minutes  to  participate  in 
this  pretest,  with  60  minutes  being  the  average  time.   If  you 
have  any  comments  regarding  these  estimates  or  any  other  aspect 
of  this  pretest,  send  them  to  James  Hoben,  U.S.  Department  of 
Housing  and  Urban  Development,  451  Seventh  Street,  SW, 

Washington,  DC  20410;  and  to  the  Office  of  Management  and 

Budget,  Paperwork  Reduction  Prbject  (xxxx-xxxx) 

Washington,  DC  20503. 
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ENCLOSURE 


DESCRZPTZ02I  OF  THE  TYPES  OF  SERVICE  PROVIDERS 


We  are  trying  to  develop  a  coir.prehensive  list  of  service 
facilities  in  your  jurisdiction.  We  need  your  assistance. 
Please  provide  a  list  of  sezrvice  facilities  within  your 
jurisdiction.   Listed  below  are  detailed  descriptions  of  the 
types  of  service  providers  to  include  in  your  listing. 

A.  Regularly  Scheduled  Outreach  Programs  for  the  homeless 
which,  on  a  regular  schedule,  visit  designated  street 
locations  offering  homeless  people  food,  blankets  or  other 
necessities. 

B.  Drop-ia  Centers  that  provide  daytime  services  pririarily  for 
the  homeless  (other  than  facilities  serving  meals  that  have 
already  been  included  under  section  D),  etc. 

C.  Emergency  Shelters  which  operate  on  a  first  come  first 
served  basis  where  people  must  leave  in  the  morning  and  have 
no  guaranteed  bed  for  the  next  night  or  where  people  knew 
that  they  have  a  bed  for  a  specified  period  of  time  (even  if 
they  leave  the  building  every  day).   Shelters  include 
facilities  which  provide  ten^orary  shelter  during  extremely 
cold  weather  (such  as  churches)  and  xoay  provide  emergency 
shelter  for  runaway  or  neglected  children  and  youth,  or  for 
battered  or  abused  women. 

D.  Transitional  Housing  (maximum  stay  up  to  two  years)  which 
offer  augmented  services  to  promote  self-sufficiency  and  to 
gain  permanent  housing. 

B.   Permanunt  Housing  for  homeless  people  with  support  services 
may  include  Section  8  vouchers,  PHA  units,  SROs,  and  other 
long-term  housing  assistance. 

F.   Voucher  Arrangements  for  hotels,  motels,  or  other  facilities 
(other  than  shelters)  for  which  vouchers  are  given  out  of 
which  operate  under  contract  to  provide  shelter  to  homeless 
people. 

O.   Soup  Kitchen  or  Meal  Distribution  include  soup  kitchens  food 
lines,  and  programs  distributing  prepared  breakfasts, 
lunches  or  dinners  for  homeless  or  needy  people.  These 
progrcuns  may  be  organized  as  food  service  lines,  bag  or  box 
lunches,  tables  where  people  are  seated  and  then  served  by 
progreun  personnel,  etc.   These  programs  may  or  may  not  have 
a  place  to  all  and  eat  the  meal. 

H.   Food  Pantry  distributes  uncooked  food  in  boxes  or  bags. 


Z. 


J. 


K. 
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Hoa|^th  Care  Providers  provide  health  care  services  to 
he^urpr^bSm::  '^''^  '"^'^"^^  "^^^^^^'  ^-^-^'  -^  other 

m^nUonerprevI^uKr   '''  ^°-^— «  P—  -t 
mentioLrp?ev!ous^?  '"^'^^^  '^^  ^^^'^^^^  P—  -t 


M. 


HIV/aids  Programs  for  homeless  persons  not  mentioned 
previously. 

MigiJant  Housing  for  homeless  persons  in  the  off  season. 

?t^^h''-r^ot^iK^*°  which  provide  services  for  the  homeless, 
such  «s  clothing  distribution  centers,  education  and/or 
emploiTaent  skills  training.  «ua/or 
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STEPS  FOR  REVIEWING  THE  LIST  OF  SERVICE  PROVIDERS 
JUn>  KHOHLEDGEABLE  PERSONS  AND  ORGANIZATIONS  IN  TOUR  COUNTY 

To  help  with  the  survey,  we  are  requesting  you: 

1.  Look  over  the  list  of  service  providers  and  knowledgeedale 
persons  or  organizations. 

2.  Add  any  service  providers,  local  knowledgeable  persons  or 
organizations  not  included  on  the  list  to  the  HPWUS-LIA  form 
included  with  this  package. 

3.  Mark  the  box  for  "No  new  names  to  add.**,  if  you  have  no 
additional  persons  to  add  to  the  list. 

4.  Write  any  corrected  name  and/or  address  information  to  the 
right  of  the  old  information  on  the  list,  if  you  know  anyone 
on  the  list  who  has  changed  naunes  and/or  addresses. 

5.  Return  the  list  of  local  service  providers,  HPWUS-LIA  form, 
and  your  completed  questionnaire  on  programs  and  services  to 
our  regional  Bureau  of  the  Census  office  in  the  self- 
addressed  enveloped  included  in  this  package. 


I;    '^^deral  Register  /  V.,|.  f,(,.  n.,  21   /  VV.dnosd.y.  Fehrunrv  1.  19,,5  /  Notices 
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Filfi  l-;tl   '»r>;  8  45.iin| 
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DEPARTMENT  OF  INTERIOR 
Office  of  the  Secretary 

[WO-330-05-1020-00] 

Grazing  Administration — Exclusive  of 
Alaska;  Grazing  Fee  for  the  1995 
Grazing  Year 

AGENCY:  Office  of  the  Secretary.  Interior. 
ACTION:  Notice  of  establishment  of 
grazing  fee  for  the  1995  grazing  year. 

SUMMARY:  The  Secretary  of  the  Interior 
hereby  announces  that  the  fee  for 
Hvestocic  grazing  for  the  1995  grazing 
year  is  $1.61  per  animal  unit  month  on 
pubhc  lands  administered  by  the 
Bureau  of  Land  Management. 
EFFECTIVE  DATE:  March  1.  1995.  through 
February  29.  1996. 
ADDRESSES:  Any  inquiries  should  be 
sent  to;  IJi rector  (330).  Bureau  of  Land 
Management,  Main  Interior  BIdg.,  rm. 
5650.  1849  C  Street  NW..  Washington, 
DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  D.  Waite,  202-^52-7752. 

SUPPLEMENTARY  INFORMATION:  Crazing 
fees  for  the  u.se  of  public  rangelands  are 
t:stabli.shed  and  collected  under  the 
authority  of  Section  3  of  the  Taylor 
Crazing  Act  of  1934.  as  amended  (43 
U.S.C.  315.  ef  seq.).  The  grazing  fees  are 
computed  by  the  formula  established  in 
43  CFR  4130.7-1. 

DatPil:  January  26.  1995 
Sylvia  V.  Baca, 

Acting  Assistant  Secmtary.  Lcindnnd 

Minerals  Management. 

jFR  D.)c.  95-2487  Filed  l-.'Jl-rtS:  8:45  ;iin| 

BILUNG  CODE  431fr-e4-M 


Bureau  of  Land  Management 
(OR-092-05-1 430-01:  GP5-066;  OR  48830) 

Realty  Action:  Modified  Competitive 
Sale  of  Public  Lands;  Oregon 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  realty  action;  modified 

(;ompetitive  sale  of  public  lands  in  Lane 

County.  Oregon. 

SUMMARY:  The  following  land  has  been 
found  suitable  for  sale  by  modified 
(competitive  sale  procedure.s  under 
Sections  203  and  209  of  the  Federal 
Land  Policy  and  Management  A(.I  of 
1976  (90  Stat.  2750.  43  U.S.C.  1713  and 
1719),  at  not  less  than  the  appraised  fair 
market  value  (FMV)  of  519,000.00.  The 
land  will  not  be  offered  for  sale  for  at 
least  fiO  days  after  publi(  ution  of  this 
notice: 
VVi;liji:)otfp  Meridian.  On-gon 


T.18S..  R.  1  W. 
.Section  26:  Lots  7,  8.  9,  and  10 
(Attaining  2.89  acres 

The  above  described  land  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  sale  under  the  above 
<;ited  statute,  for  270  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  or  until  title  transfer  is 
c;ompleted  or  the  segregation  is 
terminated  by  publication  in  the 
Federal  Reeister,  whichever  occurs  first. 

This  land  is  difficult  and  uneconomic 
to  manage  as  part  of  the  public  lands 
and  is  not  suitable  for  management  bv 
other  Federal  agencies.  No  signifi(;ant 
resource  values  will  be  affected  by  this 
disposal.  The  sale  is  consistent  with 
BLM's  planning  for  the  land  involved 
and  the  public  interest  will  he  served  by 
the  sale. 

Purchasers  mu.st  be  U.S.  citizens,  IH 
years  of  age  or  older/&  state  or  state 
instrumentality  authorized  to  hold 
property,  or  a  corporation  authorized  to 
own  real  estate  in  the  state  in  which  the 
land  is  located. 

The  land  will  be  offered  for  sale  at 
public  auction  using  modified  bidding 
procedures  authorized  under  43  CFR 
2711.3-2.  Bidding  for  this  parcel  is  open 
to  all  qualified  bidders;  however,  the 
following  adjacent  land  owners 
(designated  bidders)  will  be  given  the 
opportunity  to  meet  the  highest  bid 
received  at  the  salel  Nanc  y  L.  Beplat, 
William  F.  Cooper.  Gerald  and  Shirley 
Dilley.  Thomas  J.  Donnelly,  Katherine 
and  Rodger  Fair,  Angela  Gomes,  Gavin 
MtK^omas.  Weyerhaeuser  Companv, 
Nadine  Wilkins. 

The  land  will  be  offered  for  sale  at 
public  auction  beginning  at  10  a.m.,  PST 
on  .'\pril  21,  1995,  at  2890  Chad  Drive, 
Kugene,  Oregon  97401-933fi.  .Sale  will 
be  by  sealed  bid  only.  All  sealed  bids 
must  be  received  bv  the  BLM"s  Eugene 
District  Office  at  2890  Chad  Drive, 
Eugene.  Oregon  97401-93,36,  prior  to  10 
a.m.  on  the  date  of  the  sale.  April  21, 
1995.  Bid  envelopes  mu.st  be  marked  on 
the  lower  left  front  corner,  "Sale  OR 
48830".  Bids  must  be  for  not  less  than 
the  appraised  FMV  specified  in  this 
notice.  Each  sealed  bid  shall  be 
accompanied  by  a  certified  (.he(;k,  postal 
money  order,  bank  draft,  or  cashiers 
chei;k  made  payable  to  the  Department 
of  Interior.  BLM  for  not  less  than  10 
percent  of  the  amount  bid. 

Under  modified  competitive  sale 
procedures  the  written  sealed  bids  will 
be  opened  and  an  apparent  high  bid  will 
be  det;lared  at  the  sale.  The  apparent 
high  bidder  and  the  designated  bidders 
will  be  notified.  The  designated  bidders 
will  be  given  30  days  from  the  date  of 
the  sale  to  exercis*'  the  pref(!ren(  e 


consideration  given  to  meet  the  high 
bid.  Should  the  designated  bidders  fail 
to  submit  a  written  bid  that  matches  the 
apparent  high  bid  within  the  sp(><;ifipd 
time  period,  the  apparent  high  bidder 
shall  be  declared  high  bidder.  In  i;aso  of 
a  tie  of  bids  submitted  by  the  designated 
bidders,  the  infere.sted  bidders  would  bo 
given  an  opportunity  to  submit  a  written 
agreement  as  to  the  division  of  the 
lands,  or  an  additional  sealed  bid. 
meeting  the  above  stated  requiremonis, 
within  30  days  of  notifit.ation  of 
eligibility.  .M  that  time  the  high  bidder 
would  be  awarded  the  property.  The 
total  ptirchase  price  for  the  land  shall  be 
paid  withii>  180  days  of  the  date  of  this 
.sale. 

The  terms  and  (;unditions  ap|)licable 
to  the  sale  are  as  follows: 

1.  A  right-of-way  for  dit(  hes  and 
t:anais  will  be  re.served  to  the  United 
.States  under  the  authority  of  the  Act  of 
August  ,30.  1890  (2fi  Stat.  291;  43  U.S.C 
945). 

2.  The  mineral  interest  being  offereti 
for  conveyance  have  no  known  minend 
value.  A  bid  submitted  will  constitute 
an  appli<:ation  for  (conveyance  of  the 
mineral  estate  in  accordance  with 
.Section  209  of  the  Federal  Land  Poli(  v 
and  Management  Act.  .Ml  qualified 
bidders  must  include  with  their  hid 
deposit  a  non  refundable  $50.00  filing 
fee  for  the  conveyance  of  the  mineral 
estate. 

3.  The  patent  will  be  issued  subic(  1  to 
ail  valid  (existing  rights  and  reservations 
of  record. 

DATES:  For  a  period  of  45  day»>  trom 
February  1.  1995.  interested  parties  i!i;u 
submi'i  comments  to  the  Distri(  t 
Manager,  Bureau  of  Land  Management. 
2890  Chad  Drive.  Eugene.  Oregon 
07401-9336.  Objections  would  be 
reviewed  by  the  State  Din'ctor  who  ni.u 
sustain,  vacate,  or  modify  this  realty 
action.  In  absence  of  any  objections,  this 
realty  action  will  become  the  final 
detenninalion  of  the  Di^partmcnt  of  thf 
Interior. 

ADDRESSES:  IMailed  information 
conceniiiig  the  sale,  including  the 
reservations,  procedures  for  and 
conditions  of  sale,  and  planning  and 
environmental  documents,  is  available 
at  the  Eugene  District  Office,  Bureau  of 
Land  Management,  2890  Chad  Drive. 
Eugene.  Oregon  97401-9336. 
FOR  FURTHER  INFORMATION  COfiTACT: 
Steve  M.uisen,  Realty  Specialist.  EugiMie 
Dislri(  t  Office,  at  (503)  083-6948. 

I3;iti'  of  Issue:  fanuary  2-1,  1995. 
Polly  Klliott, 

luiiii'w  Dist.  Mtina^iiT,  Adin};. 
IFR  Doc.  9.5-2461  Fiieil  l-;il-9.'i;  8.45  ami 

BILUNC  COOE  4310-33-P 


[A2-942-05-1 420-00] 

Arizona  State  Office,  P.O.  Box  16563. 
Phoenix,  Arizona  85011,  Arizona; 
Notice  of  Filing  of  Plats  of  Survey 

January  24.  1995.  | 

1.  The  plats  ol  purvey  of  the  following 
described  lands  |\i'ere  officially  filed  in 
the  Arizona  Statd  Office.  Phoenix, 
Arizona,  on  the  dates  indicated: 

A  plat,  in  5  shaets.  representing  the 
dependent  resurfvey  of  the  south 
boundary,  porti()ns  of  the  east  boundary, 
subdivisiona!  liri^s  and  subdivision  of 
sections  26  and  17,  and  certain  record 
meanders  in  sec  Jons  26  and  27;  and  the 
survey  of  a  portipn  of  the  east  boundary, 
the  north  boundary,  and  portioiis  of  the 
subdivisional  lir  «s  and  subdivision  of 
section  27,  and  i  metes-and-bounds 
survey  in  sect! or  26,  Township  27 
North.  Range  26  gast,  Gila  and  Salt 
River  Meridian.  "  rizona.  was  accepted 
October  4.  1994.  <  nd  was  oinciallv  filed 
October  14.199'). 

A  plat  represeii  ing  the  survey  of  the 
east  boundary  arj  the  subdivisional 
lines  of  Township  28  North,  Range  26 
East.  Gila  and  Salj  River  Meridian. 
Arizona,  was  accepted  October  4.  1994. 
and  was  official] ,[ filed  October  14. 
1994. 

A  plat,  in  2  sh«  its,  representing  the 
survey  of  the  eas  and  north  boundaries 
and  the  suhdivis  c^nal  lines  of  Township 
31  .\'oi1h.  Range  JJB  East,  Gila  and  Salt 
River  Meridian,  /^izona,  was  accepted 
October  24,  1994  [ind  was  officially 
filed  November  2, j  1994. 

.\  plat,  in  3  shifts,  representing  the 
survey  of  the  east  ^oundary,  sectional 
guide  meridians,  duxiliary  bases  and 
remaining  subdi\  feicnal  lines  of 
Township  32  Nortih,  Range  26  East,  Gila 
and  Snlt  River  Moj'idian.  Arizona,  was 
accepted  November  28,  1994,  and  was 
oHiciaily  filed  Dedember  7,  1994. 

These  plats  we  -e  prepared  at  the 
request  of  theBui^au  of  Indian  Affairs. 
Navajo  Area  Offic  ^. 

A  plat  representing  the  dependent 
resurvey  of  a  portibn  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  22  and  a  metes-and-hounds 
survey,  in  Towns  liip  4  North.  Range  19 
West,  Gila  and  Salt  River  Meridian, 
Arizona,  was  acc«  |)ted  November  30, 
1994.  and  was  off  dally  filed  December 
~   1994.  I 

This  plat  was  p  -Spared  at  thereque.st 
of  the  Bureau  of  Land  Management, 
Yuma  Resource  .^a  Manager. 

A  plat  representing  the  dependent 
resurvey  of  portions  of  the  north  and 
west  boundaries,  and  a  portion  of  the 
subdivisional  lines;  and  the  subdivision 
of  section  6,  and  a  meles-and-bounds 
sur\ey  in  section  fi.  Township  24  South, 


Range  14  East,  Gila  and  Salt  River 
Meridian.  Arizona,  was  accepted 
October  17,  1994,  and  was  officially 
filed  October  20,  1994. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management. 
Phoenix  District  Office. 

A  plat  representing  a  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  a  metes-and- 
bounds  survey  in  Township  6  South, 
Range  17  East,  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted 
December  22,  1994,  and  was  officially 
filed  December  22,  1994. 

This  plat  was  prepared  at  the  request 
of  the  Bureau  of  Land  Management, 
Arizona  State  Office. 

2.  These  plats  will  immediately 
become  the  basic  records  for  describing 
the  land  for  all  authorized  purposes. 
These  plats  have  been  placed  in  the 
open  files  and  are  available  to  the  public 
for  information  only. 

3.  All  inquiries  relating  to  these  lands 
should  be  sent  to  the  Arizona  State 
Office,  Bureau  of  Land  Management. 
P.O.  Box  16563,  Phoenix,  Arizona 
85011. 

Dennis  k.  MiJCay, 

Acting  Chief  Cadastral,  Sun-eyor  of  Arizona. 
jFK  Dor.  95-2379  Filed  1-31-95;  8:45  ami 
BILLING  COOE  431&-01-M 


Fish  an(j  Wildlife  Service 

Migratory  Bird  Hunting  and 
Conservation  Stamp  (Ducit  Stamp) 
Contest 

AGENCY:  Fish  and  Wildlife  Service. 

Inte.rior. 

ACTION:  Notice. 

SUMMARY:  The  Service  announces  t!ie 

dates  and  locations  of  the  1995  Federal 

Duck  Stamp  Contest,  and  the  public  is 

invited  to  attend. 

DATES:  1.  This  action  is  effective  Julv  1. 

1995,  the  beginning  of  the  H;95-lS9fi 

contest. 

2.  The  public  may  view  the  1995 
Federal  Durk  .Stamp  Contest  entries  on 
Monday,  November  6.  1995,  from  10:00 
a.m.  to  2:00  p.m.,  in  the  Department  of 
the  Interior  Auditorium. 

3.  This  year's  judging  will  be  held 
from  November  7-8,  1995,  beginning  at 
10:,')0  a.m.  on  Tuesday,  November  7, 
and  continuing  at  9:00  a.m.  on 
Wednesday,  November  8. 

4.  Persons  wishing  to  enter  this  year's 
contest  may  submit  entries  anytime  after 
Saturday.  July  1,  but  all  must  be 
postmarked  no  later  than  midnight 
Friday,  September  15. 

ADDRESSES:  Requests  for  complete 
copies  of  the  regulations,  reproduction 


rights  and  the  display  and  pariicipation 
agreements  should  be  addressed  to: 
Federal  Duck  Stamp  Contest,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  1849  C  Street  NW.,  Suite  2058, 
Washington,  DC  20240. 
LOCATION  OF  CONTEST:  Department  of  the 
Interior  Building  Auditorium  (C  Street 
Entrance),  1849  C  Street  N"W., 
Washington,  DC.  ' 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Lita  F.  Poole,  Federal  Duck  Stamp 
Program,  U.S.  Fi.sh  and  Wildlife  Service. 
Washington,  DC  20240.  Telephone: 
(202) 208-1354. 

SUPPLEMENTARY  INFORMATION:  The 
following /of.T eligible  species  for  the 
1995-1996  duck  stamp  contest  are  listed 
below: 

(1)  Barrow's  Goldeneye 

(2)  Black  Scoter 

(3)  Mottled  Duck 

(4)  Surf  Scoter 

The  primary  author  of  this  docun'.eni 
is  Lita  P.  Poole.  U.S.  Fish  and  Wiidlile 
Service. 

DatPii:  I.iiiuary  2y.  1995 
John  G.  Rogers, 

Acting  Director 

IFR  Dec.  95-2-369  Fi;i;j  1- il- y".  8  4'.  a-rl 

BILLING  COOE  4Jia-$5-M 


Minerals  Management  Service 

Request  for  Comments  Concerning  the 
Effects  of  Removing  Oil  and  Gas 
Platforms  and  Structures  in  the  Outer 
Continental  shelf  (OCS) 

AGENCY:  Minerals  Management  Service 
(MMS).  Interior. 
ACTION:  Notice. 


SUMMARY:  The  MMS  is  a.ssessing  oil  and 
gjs  platform  and  structure  removal 
techniques.  The  as.>essment  will  focus 
on  safety  and  environmental  issues. 
This  document  requests  comments 
regarding  the  effects  of  using  various 
removal  techniques. 
DATES:  The  MMS  must  receive 
comments  to  this  notice  on  or  bt^fore 
March  3,  1995. 

ADDRESSES:  Mail  or  hand-carry 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
MS-4700;  381  Elden  Street;  Herndon, 
Virginia  22070-4817;  Attention:  Acting 
Chief,  Technology  Assessment  and 
Research  Branch. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  E.  Smith,  Acting  Chief. 
Technology  Assessment  and  Research 
Branch,  telephone  (703)  787-1559. 
SUPPLEMENTARY  INFORMATION:  At  the 
request  of  MMS,  the  Marine  Board  of 
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the  National  Research  Council  (NRC)  is 
assessing  techniques  for  removing  fixed 
offshore  structures.  The  assessment  will 
determine  the  occupational  hazards  and 
environmental  effects  of  removal 
processes,  determine  techniques  to 
mitigate  unde.sirable  effects,  and 
appraise  current  regulations  governing 
the  removal  of  platforms  and  structures 
located  in  the»OC6.  The  study  will 
evaluate  both  explosive  and 
nonexplosive  removal  techniques.  The 
MMS  is  seeking  comments  concerning 
methods  for  removing  offshore 
structures,  their  hazards  and  effects,  and 
mitigating  strategies.  1  he  MMS  offers 
the  following  information  and  questions 
to  assist  you  in  your  response  to  this 
notice. 

Requirements  for  Removal 

1.  Current  regulations  require  that 
lessees  remove  all  structures  to  a  depth 
of  15  feet  below  the  mud  line.  The  MMS 
is  inviting  the  public,  including  other 
users  of  oceaA  space  (boaters,  fishers, 
conservationists,  etc.)  to  comment  on 
the  need  for  this  requirement  and  to 
bring  to  the  attention  of  the  NRC 
committee  any  information  that  MMS 
should  consider  in  assessing  and 
updating  this  requirement. 

Status  of  Technology 

2.  What  are  the  alternatives  to  the 
removal  of  offshore  structures? 

3.  What  new  approaches  or 
improvements  to  existing  techniques  for 
removing  offshore  structures  are  in 
development? 

4.  What  are  the  requirements  and/or 
limitations  of  the  existing  or  new 
techniques  relative  to  different  water 
depths  or  soil  types? 

Economic  Costs 

5.  What  are  the  comparative  costs  of 
explosive  versus  nonexplosive 
techniques  for  removi  ng  offshore 
structures? 

6.  Are  new  technologies  in 
development  likely  to  alter  the 
comparative  economics  of  alternative 
approaches? 

Hazards 

7.  What  are  the  environmental 
hazards  of  explosive  and  nonexplosive 
removal  techniques? 

8.  What  are  the  occupational  hazards 
of  explosive  and  nonexplosive  removal 
techniques? 

Impacts 

9.  What  are  the  direct  and  indirect 
impacts  on  living  marine  resources 
(fish,  marine  mammals,  sea  turtles,  etc.) 
from  explosive  removal  of  offshore 
structures  (for  example: 


direct =raortality,  injury, 
indirect=damage  to  habitats,  damage  to 
overall  health  and  survivability,  etc.)? 

10.  What  are  the  direct  and  indirect 
impacts  of  living  marine  resources  from 
nonexplosive  removal  of  offshore 
structures? 

11.  How  do  alternative  removal 
techniques  affect  other  users  of  the 
marine  environment  (fishers, 
recreational  boaters,  ship  operators, 
others)? 

Regulations 

12.  Do  other  users  of  the  marine 
environment  have  needs  that  MMS 
should  take  into  account  in  regulations 
for  full  or  partial  platform  removal  and 
for  site  clearance? 

13.  Are  existing  MMS  regulations  and 
operating  rules  governing  the  removal  of 
offshore  structures  adequate?  . 

Dated:  January  25. 1995. 
Thomas  M.  Gemhofer, 

Associate  Director  for  Offshore  Minerals 

Management. 

[FR  Doc.  95-2376  Filed  1-31-95;  8;45  am) 

BILLMO  COOC  4310-MR-M 

National  Park  Service 
TES  9S-1 

Environmental  Statements  Availability; 
Mississippi  National  River  and 
Recreation  Area 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability  of  Final 
Comprehensive  Management  Plan/Final 
Environmental  Impact  Statement  for  the 
Mississippi  National  River  and 
Recreation  Area. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (P.L.  91-190,  as  amended), 
the  National  Park  Service,  Department 
of  the  Interior,  has  prepared  a  Final 
Comprehensive  Management  Plan/Final 
Environmental  Impact  Statement 
(FCMP/FEIS)  that  describes  and 
analyzes  a  proposed  action  and  three 
alternatives  for  the  future  management 
and  use  of  the  Mississippi  National 
River  and  Recreation  Area.  Minnesota. 

The  Draft  Comprehensive 
Management  Plan/Draft  Environmental 
Impact  Statement  was  released  for 
public  review  on  July  5, 1993  (58  FR 
32546),  and  the  public  comment  period 
closed  October  11, 1993.  During  this 
period,  four  public  hearings  were  held; 
written  comments  also  were  received. 
The  FCMP/FEIS  contains  responses  to 
the  comments  received  and 
modifications  to  the  text  as  needed  in 
response  to  the  comments. 


The  proposed  action  and  alternatives 
all  have  been  designed  to  preserve, 
protect,  and  enhance  the  significant 
values  of  the  waters  and  land  of  the 
Mississippi  River  corridor  within  the 
Saint  Paul-Minneapolis  metropolitan 
area.  They  differ  primarily  in  approach 
to  overall  management  emphasis  and 
level  of  federal  involvement. 

The  proposed  action  provides  a 
framework  to  balance  and  coordinate 
natural,  cultural,  and  economic  resource 
protection,  visitor  use,  and  sustainable 
development  activities.  It  minimizes 
adverse  effects  on  the  river  corridor  and 
conflicts  between  users  while  providing 
for  a  broad  spectrum  of  land  and  water 
uses  and  managed  growth.  Corridor 
management  policies  would  be  applied 
in  a  practical  manner,  with  individual 
communities  retaining  flexibility  to 
respond  to  unusual  situations  in  special 
ways,  providing  that  the  resources 
identified  in  Public  Law  100-696,  the 
unit's  enabling  legislation,  are 
protected.  The  proposed  action 
emphasizes  the  importance  of  biological 
diversity  in  the  corridor.  It  also 
recognizes  the  importance  of  economic 
activities  and  provides  for  the 
commercial  use  of  the  corridor 
consistent  with  P.L.  100-696. 
Commercial  navigation  activities  would 
be  continued.  A  wide  range  of  visitor 
use  activities  would  be  encouraged.  The 
National  Park  Service  would  have  a  lead 
role  in  coordinating  interpretation  for 
the  corridor. 

Alternative  A  (no  action)  would 
continue  existing  resource  protection 
activities,  land  and  water  management, 
and  visitor  use  programs.  No  overall 
comprehensive  plan  would  be  adopted. 
Local  communities  would  continue  to 
manage  the  river  with  minimal 
coordination  and  cooperation.  Political 
boundaries  would  continue  to  delineate 
different  management  regulations,  and 
the  72-mile  segment  of  the  Mississippi 
River  would  be  managed  according  to 
different  plans. 

Alternative  B  would  place  a  greater  ' 
emphasis  on  resource  protection,  more 
restrictive  land  management,  and 
passive  recreation  activities.  Efforts  for 
resource  protection  would  be 
coordinated  between  the  National  Park 
Service  and  existing  state,  federal,  and 
local  programs,  with  the  National  Park 
Service  taking  the  lead  on  protection  of 
natural  and  cultural  resources. 

Alternative  C  would  place  greater 
emphasis  on  the  use  and  development 
potential  of  the  corridor;  increased 
tourism  and  new  commercial  and 
industrial  development  would  be 
encouraged  to  a  greater  degree.  There 
would  be  less  land  management  activity 
in  alternative  C,  and  visitor  activities 
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would.enipbasize  more  active 
recreation.  Nationally  significant 
resources  would  be  protected  under 
existing  laws.  ^B^ulalions.  and  policies, 
and  they  would  be  marketed  more 
intensively  to  stimulate  visitation. 

Major  impact  topics  a.s.se.ssed  for  the 
proposed  action  and  alternatives 
in(,!i;de  cultural  resources,  economic 
environment,  commerc  ial  navigation, 
water  resources,  air  quality,  soil  and 
vegetation, threatened  and  endangered 
species,  and  recreational  use. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent.  .Mississippi  National 
R'ver  and  Recreation  Area,  175  East 
Fifth  Street,  Suite  418.  Saint  Paul, 
.Minnesota  55101;  (612)  290-4160 

SUPPLEMENTARY  INFORMATION:  Copies  of 
thf  FCMP/FEIS  will  be  available  at  the 
Mississippi  National  River  and 
Recreation  Area  headquarters  at  the 
above  address.  In  addition,  public 
reading  copies  of  the  FCMP/FEIS  will  be 
available  for  inspection  at  libraries 
located  in  the  Twin  Cities  metropolitan 
area;  the  Department  of  the  Interior 
Library:  the  National  Park  Ser\  ice 
Public  Affairs  Qfnce.  1849  C  Street  NW., 
Washington,  DC  20240;  and  at  the 
Midwest  Regional  Office,  National  Park 
Service.  17(19  Jai;kson  Street,  Omaha,  NE 
68102.  In  addition,  all  Federal 
Repository  librajries  will  receive  copies. 
The  30-day  no  action  period  will  end 
on  February  20.  1995.  A  record  of 
decision  will  follow  the  30-day  no 
action  period.    , 

Diitfii:  jHiuiary  |j.  1995. 

WiUie  R.  Taylor, 

Dirfitcr.  Office  of]ErnironiiipnliiI  Poliiv  anH 
('.nmplinnce. 

|!"I<D(...  M5-2375niled  1-.M-9.S;  «:45  ami 
BILUNQ  CODE  4J10-7)>P 


Acadia  National  Pa.-->c  Bar  Harbor, 
Maine;  A^^adia  National  Park  Advisory 
Cof^T  ,ssion;  Meeting 


ih\ 


IMI 


Notice  is  hereby  given  in  accordance 
\v  jb  the  Federal  Advi.sorv  Committee 
•Act  (Public  Law  92-463.  86  Stat.  770.  5 
U.S.C.  Ap.  1.  Sec.  10).  that  the  Acadia 
N'ational  Park  Advisory  Commission 
will  hold  a  meeting  on  Monday. 
February  27.  1995. 

The  Commission  was  established 
pursuant  to  Public  Law  99-420.  Sec. 
in.T.  The  purposeof  the  commission  is 
to  consult  with  the  Secretary  of  the 
Interior,  or  bis  designee,  on  matters 
reiuting  to  the  management  and 
development  of  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  intere.sts  in  lands  (including 
conservation  easements  on  islands)  and 


termination  of  rights  of  use  and 
occupancy. 

The  meeting  will  convene  park 
headquarters.  Acadia  National  Park.  Rt. 
233.  Bar  Harbor,  Maine,  at  1:00  p.m.  to 
consider  the  following  agenda: 

1.  Review  and  approval  of  minutes  ft-om 
the  meeting  held  December  12.  1994. 

2.  Report  of  the  Conser\'ation  Easement 
Subcomnriittee. 

3.  Report  of  the  Acquisition 
Subcommittee. 

4.  Superintendent's  report. 

5.  Public  comments. 

6.  Proposed  agenda  and  date  of  next 
Commission  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  Superintendent 
at  least  seven  days  prior  to  the  meeting. 

Further  inforrriation  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent,  Acadia  National  Park, 
P.O.  Box  177,  Bar  Harbor.  Maine  04609, 
tel:  (207)  288-3338. 

Dated:  January  24, 1995 
Chrysandra  L.  Waller. 

Deputy  Regional  Director. 

IFR  Doc.  95-2372  Filed  1-31-95:  8:45  ami 

BILLING  CODE  4310-70-P 


Niobrara  Scenic  River  Advisory 
Commission  Meeting 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Niobrara  Scenic  River  Advisory 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisorv 
Committee  Act  (Pub.  L.  92-463). 
MEETING  DATE  AND  TIME:  Thursday. 
March  2,  1995;  1:00  p.m. 
ADDRESSES:  Cherry  County  Court  House. 
Valentine.  Nebraska. 

Agenda  topics  include:  Follow  up 
discussion  of  commission  from  the  land 
protection  workshop  held  in  Decem.ber; 
update  by  the  National  Park  Service  on 
the  General  Management  Plan:  Advisory 
Commission  review  of  the  summary  of 
comments  from  the  June.  1994 
newsletter;  Advisory  Commission 
review  of  the  Research  Summar>'  of  the 
"Characferi.stics,  use  patterns,  and 
perception  of  floaters  on  the  Niobrara 
National  Scenic  River:  Selected  findings 
of  a  1993  study";  progress  of  zoning  in 
the  four  counties:  reports  from  counties; 
proposed  agenda,  date,  time,  and 
location  of  the  next  Commission 
meeting,  and  the  opportunity  for  public 
comment. 


The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentation  to  the  Commission 
or  file  written  statements.  Requests  for 
time  for  making  presentations  may  be 
made  to  the  Superintendent  prior  to  the 
meeting  or  to  the  Chair  at  the  beginning 
of  the  meeting.  In  order  to  accomplish 
the  agenda  for  the  meeting,  the  Chair 
may  want  to  limit  or  schedule  public 
presentations. 

The  meeting  will  be  recorded  for 
documentation  and  a  summary  in  the 
form  of  minutes  will  be  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  made  ava'lable  to  the  public 
after  approval  by  tne  Commission 
members.  Copies  cf  the  minutes  may  be 
requested  by  contacting  the 
Superintendent.  An  audio  tape  of  the 
meeting  will  be  available  at  the 
headquarters  office  ef  the  Niobrara/ 
Missouri  National  Scenic  Riverways  in 
O'Neill,  NE. 

SUPPLEMENTAL  INFORMATION:  The 
Commission  was  established  pursuant 
to  Public  Law  102-50.  section  5.  The 
purpose  of  the  Commission  is  to  consult 
with  the  Secretary  of  the  Interior,  or  his 
designee,  on  matters  pertaining  to  the 
development  of  a  management  plan,  and 
on  the  management  and  operation  of  the 
40  mile  and  30  mile  segments  of  the 
Niobrara  River  designated  by  section  2 
of  Public  Law  102-50  which  lie  outside 
the  boundary  of  the  Fort  Niobrara 
National  Wildlife  Refuge  and  that 
segment  of  the  Niobrara  River  from  its 
confluence  with  Chimney  Creek  to  its 
confluence  with  Rock  Creek. 
FOR  FURTHER  INFORMATION  CONTACT: 
Warren  Hill,  Superintendent,  Niobrara/ 
Missouri  National  Scenic  Riverways. 
P.O.  Box  591,  O'Neill,  Nebraska  68763- 
0591,  (402)  336-3970.  or  the  Chairman, 
Robert  Hilske,  526  E.  1st.  Street, 
Valentine.  NE  69201.  (402)  336-3119. 

Dated:  Januan,' 18.  1995 
William  W.  Schenk. 
Regional  Director. 
(FR  Doc.  95-2373  Filed  1-31-95;  8:45  ami 

BILUNC  CODE  431l)-70-P 


Bureau  of  Reclamation 

Quarterly  Status  Report  of  Water 
Service  and  Repayment;  Contract 
Negotiations 

AGENCY:  Bureau  of  Reclamation. 
Interior. 

AGENCY:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
proposed  contractual  actions  pending 
through  December  31. 1995,  and 
contract  actions  that  have  been 
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completed  or  discontinued  since  the  last 
publication  of  this  notice  on  October  19, 
1994.  From  the  date  of  this  publication, 
future  quarterly  notices  during  this 
calendar  year  will  be  limited  to 
modified,  new,  completed  or 
discontinued  contract  actions.  This 
annual  notice  should  be  used  as  a  point 
of  reference  to  identify  changes  in  future 
notices.  This  notice  is  one  of  a  variety 
of  means  used  to  inform  the  public 
about  proposed  contractual  actions  for 
capital  recovery  and  management  of 
project  resources  and  facilities. 
Additional  Bureau  of  Reclamation 
(Reclamation)  announcements  of 
individual  contract  actions  may  be 
published  in  the  Federal  Register  and  in 
newspapers  of  general  circulation  in  the 
areas  determined  by  Reclamation  to  be 
affected  by  the  proposed  action. 
Announcements  mayj)e  in  the  form  of 
new  releases,  legal  notices,  official 
letters,  memorandums,  or  other  forms  of 
written  material.  Meetings,  workshops, 
and/or  hearings  may  also  be  used,  as 
appropriate,  to  provide  local  publicity. 
The  public  participation  procedures  do 
not  apply  to  proposed  contracts  for  sale 
of  surplus  or  interim  irrigation  water  for 
a  term  of  1  year  or  less.  Either  of  the 
contracting  parties  may  invite  the  public 
to  observe  contract  proceedings.  All 
public  participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Policy  Act. 
ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alonzo  Knapp,  Manager,  Reclamation 
Law,  Contracts,  and  Repayment  Office, 
Bureau  of  Reclamation.  P.O.  Box  25007. 
Denver.  Colorado  80225-0007; 
telephone  303-236-1061  extension  224. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273)  and 
43  CFR  426.20  of  the  rules  and 
regulation  published  in  52  FR  11954. 
Apr.  13.  1987.  Reclamation  will  pifblish 
notice  of  proposed  or  amendatory 
contract  actions  for  any  contract  for  the 
delivery  of  project  water  for  authorized 
uses  in  newspapers  of  general 
circulation  in  the  affected  area  at  least 
60  days  prior  to  contract  execution. 
Pursuant  to  the  "Final  Revised  Public 
Participation  Procedures"  for  water 
resource-related  contract  negotiations, 
published  in  47  FR  7763,  Feb.  22. 1982, 
a  tabulation  is  provided  of  all  proposed 


contractual  actions  in  each  of  the  five 
Reclamation  regions.  Each  proposed 
action  is,  or  is  expected  to  be,  in  some 
stage  of  the  contract  negotiation  process 
in  1995.  When  contract  negotiations  are 
completed,  and  prior  to  execution,  each 
proposed  contract  form  must  be 
approved  by  the  Secretary  of  the 
Interior,  or  pursuant  to  delegated  or 
redelegated  authority,  the  Commissioner 
of  Reclamation  or  one  of  the  regional 
directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved. 

Public  participation  in  and  receipt  of 
comments  on  contract  proposals  will  be 
facilitated  by  adherence  to  the  following 
procedures: 

1.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
Reclamation. 

3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 
available  to  the  general  public  pursuant 
to  the  terms  and  procedures  of  the 
Freedom  of  Information  Act  (80  Stat. 
383),  as  amended. 

4.  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate  regional 
officials  at  the  locations  and  within  the 
time  limits  set  forth  in  the  advance 
public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  regional  director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 
appropriate  regional  director  >hall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessary. 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
limited  to:  (i)the  significance  of  the 
modification,  and  (ii)  the  degree  of 
public  interest  which  has  been  ^ 

expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 
regional  director  shall  furnish  revised 
contracts  to  all  parties  who  requested 


the  contract  in  response  to  the  initial 
public  notice. 

Acronym  Definitions  Used  Herein 

(BCP)    Boulder  Canyon  Project 
(CAP)    Central  Arizona  Project 
(CUP)    Central  Utah  Project 
(CVP)    Central  Valley  Project 
(CRSP)    Colorado  River  Storage  Project 
(D&MC)    Drainage  and  Minor 

Construction 
(FR)    Federal  Register 
(IDD)    Irrigation  and  Drainage' District 
(ID)    Irrigation  District 
(M&I)    Municipal  and  Industrial 
(O&M)    Operation  and  Maintenance 
(P-SMBP)    Pick-Sloan  Missouri  Basin 

Program 
(R&B)    Rehabilitation  and  Betterment 
(SRPA)    Small  Reclamation  Projects 

Act 
(WCUA)    Water  Conservation  and 

Utilization  Act 
(WD)    Water  District 

Pacific  Northwest  Region:  Bureau  of 
Reclamation.  1150  North  Curtis  Road, 
Boise.  Idaho  83706-1234.  telephone 
208-378-5346. 

1.  Irrigation,  M&I.  and  Miscellaneous 
Water  Users;  Columbia  Basin,  Crooked 
River.  Deschutes,  Minidoka,  Rathdrum 
Prairie,  Rogue  River  Basin,  and  Umatilla 
Projects;  Idaho,  Oregon,  and 
Washington:  Temporary  or  interim 
repayment  and  water  service  contracts 
for  irrigation  or  M&I  use  to  provide  up 
to  10,000  acre-feet  of  water  annually  for 
terms  up  to  5  years;  long-term  contracts 
for  similar  service  for  up  to  1,000  acre- 
feet  of  water  annually. 

2.  Rogue  River  Basin  Water  Users, 
Rogue  River  Project,  Oregon:  Water 
service  contracts. 

3.  Willamette  Basin  Water  Users, 
Willamette  Basin  Project,  Oregon:  Water 
service  contract;  $8  per  acre-foot  per 
annum. 

4.  American  Falls  Reservoir  District 
Number  2,  Burgess  Canal  Company, 
Clark  and  Edwards  Canal  and  Irrigation 
Company,  Craig-Mattson  Canal 
Company,  Danskin  Ditch  Company, 
Enterprise  Canal  Company,  Ltd., 
Farmers  Friend  Irrigation  Company, 
Ltd.,  Lenroot  Canal  Company,  Liberty 
Park  Canal  Company,  Long  Island 
Irrigation  Company,  Parks  and 
Lewi.sville  Irrigation  Company,  Ltd., 
Parsons  Ditch  Company,  Peoples  Canal 
and  Irrigation  Company,  Poplar  ID, 
Rigby  Canal  and  Irrigating  Company, 
Rudy  Irrigation  Canal  Company.  Ltd., 
Wearvrick  Ditch  Company,  all  in  the 
Minidoka  Project,  Idaho;  Juniper  Flat  ID, 
Wapinitia  Project,  Oregon;  Roza  ID, 
Yakima  Project,  Washington; 
Amendatory  repayment  and  water 
ser\'ice  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L.  97-293). 
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5.  Willow  drfeek  Water  Users,  Willow 
Creek  Project,  Oregon:  Repayment  or 
water  service  ijntracts  for  a'total  of  up 
to  3.500  acre-l  ^et  of  storage  space  in 
Willow  Creek  Reservoir. 
•  6.  Bridgepo  1 1D.  Chief  Joseph  Dam 
Project,  Wash  ngton:  Warren  Act 
contract  for  thje  use  of  an  irrigation 
outlet  in  Chie  Joseph  Dam. 

7.  Hermisto  i  ID,  Umatilla  Project, 
Oregon:  Repayment  contract  for 
reimbursable  co.st  of  dam  safety  repairs 
to  Cold  Springs  Dam. 

8.  Ocho<;o  IDland  Various  Individual 
Spaceholders,  Crooked  River  Project, 
Oregon:  Repaj  Bient  contract  for 
reimbursable  (fest  of  dam  safety  repairs 
to  Arthur  R.  Bowman  and  Ochoco 
Hams. 

9.  The  Dallek  ID.  The  Dalles  Project. 
Oregon:  SRPAJIoan  repayment  contract; 
proposed  loan  obligation  of 
approximately  $2,000,000. 

10.  Sidney  Irrigation  Cooperative. 
Willamette  Basin  Project,  Oregon: 
Irrigation  water  service  contract  for 
approximately  2.300  acre-feet. 

11.  Douglas  County.  Milltown  Hill 
Project.  Oregon:  SRPA  loan  repayment 
contract;  proposed  loan  obligation  of 
approximately  $24.5  million  and  grant 
of  approximately  $5.8  million. 

12.  Palmer  Greek  Water  District 
Improvement  Company.  Willamette 
Basin  Project,  Oregon:  Irrigation  water 
service  contract  for  approximately 
13.000  acre-feat. 

13.  U.S.  Fish  end  Wildlife  Service. 
Boise  Project.  Idaho:  Irrigation  water 
service  contract  for  the  use  of 
approximately  200  acre-feet  of  storage 
space  annually  jn  Anderson  Ranch 
Reservoir.  Water  to  be  used  on  crops  for 
wildlife  mitigation  purposes. 

14.  City  of  Mladra,  De.schutt^s  Projet:t. 
Oregon:  Renewal  or  replacement  of 
municipal  water  .service  contract  for 
approximately  125  acre-feet  annually 
from  the  project  water  supplv. 

15.  Willamette  Basin  water  users, 
Willamette  Basin  Project.  Oregon:  Two 
water  service  contracts  for  the  exchange 
of  up.  to  225  acfe-feet  of  water  for 
diversion  above  project  reservoirs. 

16.  Lewiston  Orchards  ID,  Lewiston 
Orchards  Project.  Idaho:  Repayment 
contract  for  reinibursable  cost  of  dam 
safety  repairs  to  Reservoir  "A." 

17.  North  Unit  ID,  Deschutes  Project, 
Oregon:  Repayi^tent  contract  for  - 
reimbursable  cost  of  dam  safely  repairs 
to  Wickiup  Dam. 

18.  Umatilla  Project  Irrigation 
Districts.  Oregon:  Temporary'  contracts 
with  Hermiston,  Stanfield.  VVestland. 
and  West  Extension  Irrigation  Districts 
to  provide  water  service  for  1995  to 
lands  lying  out.side  of  their  boundaries. 


with  possible  renewal  for  a  additional 
year  of^waler  service. 

Mid-Pacific  Region:  Bureau  of 
Reclamation,  2800  Cottage  Way, 
Sacramento.  California  95825-1898. 
telephone  916-979-2401. 

1.  Tuolumne  Utility  District  (formeriy 
Tuolumne  Regional  WD).  CVP, 
California:  Water  service  contract  for  up 
to  9,000  acre-feet  from  New  Melones 
Reservoir. 

2.  Irrigation  water  districts,  individual 
irrigators,  M&I  and  miscellaneous  water 
users,  California,  Oregon,  and  Nevada: 
Temporary  (interim)  water  service 
contracts  for  available  project  water  for 
irrigation.  M&J,  or  fish  and  wildlife 
purposes  pm-  iding  up  to  10,000  acre- 
feet  of  watei  annually  for  tenns  up  to  5 
years;  temporary  Warren  Act  contracts 
for  use  of  project  facilities  for  terms  up 
to  1  year;  long-term  contracts  for  similar 
service  for  up  to  1.000  acre-feet 
annually. 

Note.  Copies  of  the  standard  forms  of 
temporary  water  service  contracts  for  the 
various  typos  of  service  arc  available  upon 
written  request  from  the  Regional  Director  at 
the  address  shown  above. 

3.  Contractors  from  the  American 
River  Division,  Buchanan  Division. 
Cross  Valley  Canal,  Delta  Division, 
Friant  Division.  Hidden  Division, 
Sacramento  River  Division,  Shasta 
Division,  and  Trinity  River  Division, 
CVP,  California:  Renewal  of  existing 
long-term  water  service  contracts  with 
contractors  whose  contracts  expire  in 
December  1994  and  1995;  water 
quantities  in  existing  contracts  range 
from  400  to  175.440  acre- feet.  These 
contract  actions  will  be  accomplished 
through  interim  renewal  contracts 
pursuant  to  Public  Law  102-575. 

4.  Redwood  Valley  County  WD, 
SRPA.  California:  Distric;t  is  considering 
restructuring  the  repayment  schedule 
pursuant  to  Puf)lic  Law  100-516  or 
initiating  new  legislation  to  prepay  the 
loan  at  a  discounted  rate.  Prepayment 
option  under  Public  Law  102-575  has 
expired. 

5.  Truckee  Carson  ID,  Newlands 
Project,  Nevada:  New  repayment 
contract  for  the  unpaid  construction 
cost  repayment  obligation  from  the 
original  contract,  which  was  terminated 
on  August  17,  19«3,  by  the  U.S.  District 
Court  in  Nevada. 

6.  San  Luis  WD,  CVP.  California: 
Amendatory  water  service  contract  to 
provide  that  the  District  pay  the  full 
O&M  rate  for  all  deliveries  resulting 
from  the  Azhderian  Pumping  Plant 
enlargement  and  the  cost  of  service  ra»c 
for  such  deliveries  beginning  :ii  1996 
and  each  year  thereafter. 

7.  City  of  Redding.  C\T,  California: 
Amendment  to  Contract  No.  14-t)6- 


200-5272A  to  add  a  point  of  diversion 
at  the  turnout.  Spring  Creek  Power 
Conduit,  to  facilitate  proposed  water 
treatment  plant  for  Buckeye  service 
area.  This  amendment  will  also  conform 
the  contract  to  current  Reclamation 
policies,  including  the  water  ratesetting 
policy,  and  Pub.  L.  102-575. 
ACTION:  Amendatory  Contract  No.  14- 
06-200-5272A  e.xecuted  November  22, 
1994. 

8.  Sacramento  River  wafer  rights 
settlement  contractors,  CVP,  California: 
Contract  amendment  for  assignment 
under  voluntary  land  ownership 
transfers  to  provide  for  the  currant  CVP 
water  rates  and  update  standard 
contract  articles. 

9.  Naval  Air  Station  and  Tru:  iee 
Carson  ID.  Newlands  Project,  Nevada: 
Amend  water  service  Agreement  No. 
14-06-400-1024  for  the  use  of  project 
water  on  Naval  Air  Station  land. 

10.  El  Dorado  County  Water  Agency. 
San  Juan  Suburban  WD,  and 
Sacramento  County  Water  Agency,  CVP, 
California:  M&I  water  service  contract  to 
supplement  existing  water  supply: 
15.000  acre-feet  for  El  Dorado  County 
Wafer  Agency,  13.000  acre-feet  for  San 
Juan  Suburban  WD,  and  22.000  acre-feet 
for  Sacramento  County  Water  Agency, 
authorized  by  Pub.  L.  101-514. 

11.  Sacramento  Area  Flood  Control 
Agency.  CVP.  California:  Agreement  for 
the  Folsom  Dam  and  Reservoir 
reoperation. 

12.  Central  Coast  Wafer  Authority, 
Cachuma  Project.  California:  Long-ierm 
Warren  Act  contract  for  u.se  of  Cachum? 
Project  facilities  when  excess  capacity 
exi.sfs.  Approximately  13.750  acre-feet 
of  water  per  year  from  the  California 
State  Water  Project  will  be  made 
available  under  a  Warren  Act  contract  to 
users  along  the  .South  Coast  of 
California.  ^ 

13.  California  Department  of  Fish  and 
Game,  CVP.  California:  Renewal  of 
existing  long-term  agreement  for 
furnishing  water  for  tish  hatt:hery 
purposes. 

14.  Widren  WD.  CVP,  California: 
Amend  water  service  Contract  No.  14- 
0R-2ri()-H()18  to  include  M&I  use, 
conform  to  Pub.  L.  102-575.  and  assign 
water  sujiply  to  Citv  of  Tracy. 

15.  Del  Puerto  WD.  CVP,  California: 
.Assignment  of  12  Deita-Mendota  Canal 
water  service  contracts  to  Del  Puerto 
WD  for  administrative  and  operational 
purpose.s.  Change  in  water  district 
name. 

16.  U.S.  Fish  and  Wildlife  Ser\'ice, 
Ciilifornia  Department  of  Fish  and 
Game.  Grassland  WD;  CVP;  California: 
Water  service  contrads  to  provide  water 
supplies  for  refuges  within  the  CVP 
pursuant  to  Federal  Rei:lamation  I^aws. 
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exchange  agreements  and  wheeling 
contracts  to  deliver  some  of  the 
increased  rehjge  water  supplies; 
quantity  to  be  contracted  for  is 
approximately  4.50.000  acre-feet. 

17.  Monterey  County  Water  Resoun.es 
Agency,  Castroville  Irrigation  Water 
Supply  Project,  SRPA.  California:  Loan 
repayment  contract  in  the  amount  of 
$.12,600,000  to  construct  an  irrigation 
distribution  system  to  reduce  seawater 
intrusion  in  the  ground-water  aquifers. 

18.  Monterey  Regional  Water 
Pollution  Control  Agency,  Water 
Reclamation  Facility  for  Crop  Irrigation 
Project,  SRPA,  California:  Loan 
repayment  contract  in  the  amount  of 
$20,544,400  to  reduce  seawater 
intrusion  in  the  ground-water  aquifers. 

19.  Santa  Barbara  County  Water 
Agency,  Cachuma  Project,  California: 
Renewal  of  existing  long-term  water 
service  contract  which  expires  May  14, 
1995;  water  quantify  in  existing  contract 
32,000  acre-feet. 

20.  United  Water  Conservation 
District,  SRPA,  California:  District  can 
prepay  the  loan  at  a  discounted  rate 
pursuant  to  Public  Law  102-575. 
ACTION:  District  did  not  pursue 
prepayment  option  provided  in  Pub.  L. 
102-575.  Prepayment  option  has 
expired. 

21.  San  Juan  Suburban  WD  and  the 
Placer  County  Water  Agency,  CVP. 
California:  Renewal  of  existing  long- 
term  wheeling  contract  allowing  the 
Agency  to  use  CVP  facilities  to  deliver 
its  water  to  the  District  for  use  on 
District  land  within  Placer  County. 

22.  Mountain  Gate  CSD,  CVP, 
California:  Amendment  of  existing  long- 
term  water  service  contract  to  include 
right  to  renew.  This  amendment  will 
also  conform  the  contract  to  current 
Reclamation  law,  including  Public  Law 
102-575. 

23.  Glide  WD.  CVP,  California: 
Assignment  of  Tehama  WD's  water 
ser\'ice  contract  to  Glide  WEK 
ACTION:  Request  withdrawn.  Tehama 
WD  dissolved. 

24.  Glide  WD  and  Orland-Artois  WD. 
CVP,  California:  Assignment  of  Elder 
Creek  WD  water-service  contract  to 
Glide  WD  and  Orland-Artois  WD. 

25.  Pershing  County  WD,  Nevada: 
Repayment  contract  for  Safety  of  Dams 
work  on  Rye  Patch  Dam. 

Lower  Colorado  Region:  Bureau  of 
Reclamation,  P.O.  Box  61470  (Nevada 
Highway  and  Park  Street),  Boulder  City, 
Nevada  89006-1470,  telephone  702- 
293-8536. 

1.  Agricultural  and  M&I  water  users, 
CAP,  Arizona:  Water  service 
subcontracts  for  percentages  of  available 
supply  reallocated  in  1992  for  irrigation 


entities  and  up  to  640.000  acre-feet  per 
year  allo<'.ated  in  1983  for  M&I  use. 

2.  Milton  and  Jean  Phillips,  Kenneth 
or  Ann  Easterday,  Robert  E.  Harp, 
Cameron  Brothers  Construction  Co., 
Ogram  Farms,  Bruce  Church,  Inc., 
Stephen  Sturges,  Sunkist  Growers,  Inc., 
Clayton  Farms.  BCP,  Arizona:  Water 
service  contracts,  as  recommended  by 
Arizona  Department  of  Water  Resources, 
with  agricultuVal  entities  located  near 
the  Colorado  River  for  up  to  an 
additional  15.557  acre-feet  per  year 
total. 

3.  Arizona  State  Land  Department. 
State  of  Arizona,  BCP,  Arizona:  Contract 
for  6,607  acre-feet  per  year  of  Colorado 
River  water  for  agricultural  use  and 
related  purposes  on  State-owned  land. 
This  contract  action  reflects  an  increase 
in  a  prior  contract  recommendation  in 
the  amount  of  6,292  acre-feet  per  year. 

4.  Armon  Curtis,  Arlin  Dulin,  Jacy 
Rayner,  Glen  Curtis,  Jamar  Produce 
Corporation,  and  Ansel  T.  Hall,  BCP, 
Arizona:  Water  sen'ice  contracts: 
purpose  is  to  amend  their  contracts  to 
exempt  them  from  the  Reclamation 
Reform  Act  of  1982  (Pub.  L.  97-293). 

5.  Indian  and  non-Indian  agricultural 
and  M&I  water  users,  CAP,  Arizona: 
New  and  amendatory  contracts  for 
repayment  of  Federal  expenditures  for 
construction  of  distribution  systems. 

6.  Cibola  Valley  IDD,  BCP.  Arizona: 
Cibola  Valley  IDD  is  looking  at  the 
possibility  of  transferring,  leasing, 
selling,  or  banking  its  entitlement  of 
22,560  acre-feet,  for  use  in  Arizona, 
California,  and  Nevada. 

7.  Ft.  Yuma  Indian  Reser\ation 
(Quechan  Indian  Reservation)  and  Bard 
ID,  Yuma  Project,  Arizona  and 
California:  Surplus  Water  Contract  to 
receive  Colorado  River  water  in  the 
states  of  Arizona  and  California. 

8.  Imperial  ID,  Lower  Colorado  Water 
Supply  Project,  California:  Contract 
providing  for  administration,  operation, 
maintenance,  and  replacement  of  the 
project  well  field. 

9.  Lower  Colorado  Water  Supply 
Project,  California:  Water  service  and 
repayment  contracts  with 
nonagricultural  users  in  California 
adjacent  to  the  Colorado  River  for  an 
aggregate  consumptive  use  of  up  to 
10,000  acre-feet  of  Colorado  River  water 
per  year  in  exchange  for  an  equivalent 
amount  of  water  to  be  pumped  into  the 
Ail-American  Canal  from  a  well  field  to 
be  constructed  adjacent  to  the  canal. 

10.  County  of  San  Bernardino,  San 
Sevaine  Creek  Water  Project,  SRPA, 
California:  Contract  for  repayment  of  a 
$17.9  million  loan  and  grant  of  $34 
million. 


11.  Tohono  O'odham  Nation.  SRPA. 
Arizona:  Repayment  contract  for  a  $47.3 
million  loan  for  the  Schuk  Toak  District. 

12.  Consolidated  Water  Co.,  Lake 
Havasu  City,  Havasu  Water  Co., 
Quartzsife,  McAllister  Subdivision,  City 
of  Parker,  Marble  Canyon,  and  Arizona 
State  Land  Department,  BCP,  Arizona: 
Contracts  for  additional  M&I  allocations 
of  Colorado  River  water  to  entities 
located  along  the  Colorado  River  in 
Arizona  for  up  to  8.126  acre-feet  per 
year  as  recommended  by  the  Arizona 
Department  of  Water  Resources. 

13.  National  Park  Service  for  Lake 
Mead  National  Recreation  Area, 
Supreme  Court  Decree  in  Arizona  v. 
California,  and  BCP  in  Arizona  and 
Nevada:  Memorandum  of 
Understanding  for  delivery  of  Colorado 
River  water  for  th*e  National  Park 
Service's  Federal  Establishment  present 
perfected  right  of  500  acre-feet  of 
diversions  annually,  and  the  National 
Park  Service's  Federal  Establishment 
perfected  right  pursuant  to  Executive 
Order  No.  5125  (April  25,  1930). 

14.  Imperial  ID/Coachella  Valley  WD 
and/or  The  Metropolitan  WD  of 
Southern  California.  BCP.  California: 
Contract  !to  fund  the  Department  of  the 
Interior's  expenses  to  conserve  All- 
American  Canal  seepage  water  in 
accordance  with  Title  II  of  the  San  Luis 
Rey  Indian  Water  Rights  Settlement  Act, 
dated  November  17,  1988. 

15.  Coachella  Valley  WD  and/or  The 
Metropolitan  WD  of  Southern 
California,  BCP,  California:  Contract  to 
fund  the  Department  of  the  Interior's 
expenses  to  conserve  seepage  water 
from  the  Coachella  Branch  of  the  All- 
American  Canal  in  accordance  with 
Title  II  of  the  San  Luis  Rey  Indian  Water 
Rights  Settlement  Act,  dated  November 
17. 1988. 

16.  Elsinore  Valley  Municipal  WD. 
Temescal  Valley  Project.  SRPA. 
California:  Repayment  contract  for  a 
$22.3  million  loan. 

17.  Mohave  Valley  ID.  BCP,  Arizona; 
Amendment  of  current  contract  for 
additional  Colorado  River  water,  change 
in  service  areas,  diversion  points,  and 
RRA  exemption. 

18.  Miscellaneous  present  perfected 
rights  (PPR)  entitlement  holders,  BCP, 
Arizona  and  California:  New  contracts 
for  entitlements  to  Colorado  River  water 
as  decreed  by  the  U.S.  Supreme  Court 
in  Arizona  v.  California,  as 
supplemented  or  amended,  and  as 
required  by  section  5  of  the  BCP. 
Miscellaneous  present  perfected  rights 
holders  are  listed  in  the  Arizona  v. 
California  Supplemental  Decree, 
January  9,  1979. 

19.  Federal  Establishment  present 
perfected  rights  entitlement  holders: 


Individual  controcts  for  admini.stration 
of  Colorado  River  water  entitlements  of 
the  Colorado  River,  Fort  .Mojave, 
Quet:han,  Chemeliuevi.  and  Cocopah 
Indian  Tribes. 

20.  United  States  facilities.  BCP: 
Reservation  of  Colorado  River  water  for 
use  at  Federal  facilities  administered  by 
Bureau  of  Reclamation  in  Arizona, 
California,  and  Nevada. 

21.  City  of  Yuma,  BCP,  Arizona: 
Amendment  to  Contract  No.  14-06-W- 
106,  for  additional  points  of  diversion. 

22.  Imperial  ID  and  The  Metropolitan 
WD  of  Southern  California.  BCP. 
California:  Temporary  contract  to  store 
approximately  200.000  acre-feet  of 
water  that  is  expected  to  be  saved  over 
a  2-year  period  under  a  test  water 
savings  program  that  involves  land 
fallowing  and  a  modifled  irrigation  plan 
for  alfalfa. 

23.  Crystal  Beach  Water  Conservation 
District.  BCP.  Arizona:  Contract  for 
delivery  of  132  acre-feet  per  year  of 
Colorado  River  water  for  domestic  use. 
as  recommended  by  the  Arizona 
Department  of  Water  Resources. 

24.  Robert  B.  Griffith  Water  Project, 
BCP,  Nevada:  Revision  of  water  delivery 
contract  to  amend  points  of  diversion. 

25.  United  States  Navy.  BCP. 
California;  Contract  for  22  acre-feet  of 
surplus  Colorado  River  water  through 
the  Coachella  Canal. 

26.  Santa  Ana  Watershed  Project 
Authority  ..SRPA,  California:  Chino 
Basin  Desalination  Program. 
€!nvironmental  cleanup  to  remove  salt 
from  ground  water.  $32  million  loan. 

27.  Gila  River  Indian  Community/Gila 
River  Farms.  CAP.  Arizona:  Repayment/ 
deferment/O&M  contract  for 
distribution  system  not  to  exceed  $4 
million.  E.xecution  of  this  contrac;t 
facilitates  construction  under  Public 
Law  93-638  funding  and  work 
performance  contract. 

28.  Gila  River  Farms.  SRPA,  Arizona: 
Amendatory  contract  to  reschedule 
payments  due  in  1991, 1992.  and 
subsequent  years  in  line  with  payment 
capacity. 

29.  Bureau  of  Lend  Management.  BCP. 
Arizona:  Contract  for  1.176  acre  feet  per 
year,  for  agricultural  use.  of  Arizona's 
Colorado  River  Water  that  is  not  used  by 
higher  priority  Arizona  entitlement 
holders. 

30.  Curtis  Family  Trust  et  al.,  BCP, 
Arizona:  Contradl  for  2.100  acre-  feet  per 
year  of  Colorado  River  water  for 
agricultural  water. 

31.  Beattie  Farms  SW.  BCP,  Arizona: 
Contract  for  1.890  acre-feet  per  year  of 
unused  Arizona  entitlement  for 
agricultural  use. 

32.  Section  10  Backwater.  BCP. 
.A^rizona:  Contract  for  250  acre-feet  per 


year  of  unused  Arizona  entitlement  for 
environmental  use  until  a  permanent 
water  .supply  lan  be  obtained. 

33.  Central  Arizona  Water 
Conservation  District  (CAWCD).  CAP. 
Arizona:  Amend  or  supplement  the 
master  repayment  contract  between  the 
United  States  and  CAWCD  to  reflect  a 
pending  settlement  of  certain  CAP 
financial  and  ancillary  issues. 

34.  Mohave  County.  BCP,  Arizona: 
Assignment,  transfer.  Or  reallocation  of 
18.500  acre-feet  of  water  from  the  City 
of  Kingman  to  a  new  water  authority 
being  formed  to  serve  Mohave  County 
The  new  authority  expect  to  make 
portions  of  its  entitlement  available  to 
Bullhead  City,  Lake  Havasu  City. 
Mohave  Water  Conservation  District  and 
environmental  purposes  yet  to  be 
determined. 

35.  Yuma  Mesa  Irrigation  and 
Drainage  District,  Gila  Project,  Arizona; 
Amendment  to  provide  for  increase  in 
domestic  water  allocation  (from  10,000 
to  20,000  acre-feet)  within  its  overall 
use  in  the  district. 

36.  Yuma  County  Water  Users 
Association  (YCVVUA)  and  City  of 
Yuma,  Yuma  Project.  Arizona: 
Supplementary  Agreement  and  Delivery 
Agent  contract  to  convert  an 
undetermined  amount  of  YCWUA's 
Present  Perfected  Rights  irrigation  water 
to  municipal  and  industrial  water  for 
distribution  by  the  city  of  Yuma. 

37.  U.S.  Fish  and  Wildlife  Service. 
Lower  Colorado  River  Refuge  Complex. 
BCP.  Yuma.  Arizona:  Proposed 
agreement  to  pool  existing  Arizona 
refuge  water  rights,  resolve  water  rights 
coordination  issues,  and  to  provide  for 
nonconsumptive  use  flow  through 
water. 

38.  Colorado  River  Commission  of 
Nevada,  Robert  E.  Griffith  Project. 
Nevada:  Amendatory  or  supplemental 
contract  action  to  provide  for  the 
expansion  and  upgrading  of  diversion 
and  conveyance  facilities  at  non-Federal 
expense. 

39.  Southern  Nevada  Water  Authority. 
BCP.  Nevada:  Contract  to  use  Federal 
facilities  and  land  to  divert  water  from 
Lake  Mead  at  non-Federal  expense. 

40.  Central  Arizona  Water 
Conservation  District  and  the 
Metropolitan  Water  District  of  Southern 
California.  CAP/BCP.  Arizona/ 
California:  Amendatory  Agreement  for  a 
demonstration  project  on  underground 
storage  of  Colorado  River  Water  in 
Arizona  to  increase  the  project  from  up 
to  100.000  acre-feet  to  300.000  acre-feet. 

The  following  contract  actions  have 
been  completed  in  the  Lower  Colorado 
Region  since  this  notice  was  last 
published  on  October  19, 1994: 


1(12)  Bullhead  City:  Contract  for 
additional  M&I  alloc:aiions  of  Colorado 
River  water  to  entities  located  along  the 
Colorado  River  in  Arizona.  Contract  for 
Bullhead  City  was  executed  on 
November  9.  1994. 

2.  (25)  Southern  Nevada  Water 
Authority.  BCP.  Nevada:  Assignment  or 
transfer  of  14,550  acre-feet  of  Basic 
Management,  Incorporated's  water 
entitlement  to  the  Southern  Nevada 
Water  Authority  as  a  result  of  Basic 
Management,  Inc.'s  water  conservation 
efforts.  This  a.ssignment  and  related 
confrac-t  actions  were  completed  on 
November  17,  1994. 

Upper  Colorado  Region:  Bureau  of 
Reclamation,  125  South  State  Street. 
Room  6107.  Salt  Lake  Citv.  Utah  84138- 
1 102.  telephone  801-524^419. 

1.  Individual  irrigators,  M&I.  and 
miscellaneous  water  users,  Utah. 
Wyoming.  Colorado,  and  New  Mexico: 
Temporary  (interim)  water  service 
contracts  for  surplus  project  water  for 
irrigation  or  M&I  use  to  provide  up  to 
10.000  acre-feet  of  water  annually  for 
terms  up  to  10  years;  long-term 
contracts  for  similar  service  for  up  to 
1.000  acre-feet  of  water  annually. 

(a)  The  Benevolent  and  Protective 
Order  of  the  Elks.  Lodge  No.  1 747. 
Fannington,  New  Mexico:  Navajo 
Reservoir  water  service  contract;  20 
acre-feet  per  year  for  municipal  use. 

2.  Southern  Ute  Indian  Tribe.  Animas- 
La  Plata  Project.  Colorado;  Repayment 
contract  for  26,500  acre-feet  per  year  for 
M&I  use  and  2,600  acre- feet  per  year  for 
irrigation  use  in  Phase  One  and  700 
acre-feet  in  Phase  Two;  contract  terms  to 
be  consistent  with  binding  cost  sharing 
agreement  and  water  rights  .settlement 
agreement. 

3.  Ute  Mountain  Ute  Tribe.  Animas-La 
Plata  Project,  Colorado  and  New 
Mexico:  Repayment  contract  6,000  acre- 
feet  per  year  for  M&I  use  in  Colorado; 
26.400  acre- feet  per  year  for  irrigation 
use  in  Colorado:  900  acre-feet  per  year   . 
for  irrigation  use  in  New  Mexico; 
contract  terms  to  be  consistent  with 
binding  cost  sharing  agreement  and 
water  rights  settlement  agreement. 

4.  Navajo  Indian  Tribe,  Animas-La 
Plata  Project,  New  Mexico:  Repayment 
contract  for  7.600  acre-feet  per  year  for 
M&I  use. 

5.  La  Plata  Conservancy  District. 
Animas-La  Plata  Project.  New  Mexico: 
Repayment  contract  for  9,900  acre-feet 
per  year  for  irrigation  use. 

6.  Vermejo  Conservancy  District, 
Vermejo  Project,  New  Mexico:  Amend 
contract  pursuant  to  Pub.  L.  96-550  to 
relieve  the  district  of  the  requirement  to 
make  annual  payments  until  the 
Secretary  of  the  Interior  determines  that 
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further  payments  are  feasible;  the 
current  obligation  exceeds  $2  million. 

7.  San  Juan  Pueblo.  San  )uan-Chama 
Project.  New  Mexico:  Repayment 
contract  for  up  to  2,000  acre-feet  of 
project  water  for  irrigation  purposes. 

8.  City  of  El  Paso.  Rio  Grande  Project. 
Texas  and  New  Mexico:  Amendment  to 
the  1941  and  1962  contracts  to  expand 
acreage  owned  by  the  City  to  3,000 
acres:  extend  terms  of  water  rights 
assignments:  and  allow  assignments 
outside  City  limits  under  authority  of 
the  Public  Service  Board. 

9.  The  National  Park  Service,  Bureau 
of  Land  Management,  Colorado  Water 
Conservation  Board,  Wayne  N.  Aspinall 
Unit,  CRSP,  Colorado:  Contract  for 
between  180,000  to  740.000  acre-feet  of 
project  water  to  provide  specific  river 
flow  patterns  in  the  Gunnison  River 
through  the  Black  Canyon  of  the 
Gunnison  National  Monument. 

10.  Upper  Gunnison  River  Water 
Conservancy  District.  Wayne  N. 
Aspinall  Unit.  CRSP.  Colorado:  Water 
service  contract  for  500  acre-feet  for  1 
year  for  municipal  and  domestic  use. 

11.  Upper  Gunnison  River  Water 
Conservancy  District,  Wayne  N. 
AspinalfUnit.  CRSP,  Colorado: 
Substitute  supply  plan  for  the 
administration  of  the  Gunnison  River. 

12.  Collbran  Conservancy  District, 
Collbran  Project.  Colorado:  Amendatory 
contract  defming  priority  of  use  of 
project  water. 

13.  U.S.  Fish  and  Wildlife  Service. 
North  Fork  Water  Conservancy  District, 
Paonia  Project,  Colorado:  Contract  for 
releases  to  support  endangered  Hsh  in 
the  Gunnison  and  Colorado  Rivers; 
water  available  for  releases  will  come 
from  reserve  capacity  held  by 
Reclamation  as  a  sediment  pool, 
estimated  to  be  1,800  acre- feet  annually; 
contract  will  define  the  terms  and 
conditions  associated  with  delivery  of 
this  water. 

14.  Rio  Grande  Water  Conservation 
District,  Closed  Basin  Division,  San  Luis 
Valley  Project,  Colorado:  Water  service 
contract  for  furnishing  priority  4  water 
to  third  parties;  contract  will  allow 
District  to  market  priority  water,  when 
available,  for  agricultural,  municipal 
and/or  industrial  use. 

15.  Uncompahgre  Valley  Water  Users 
Association,  Upper  Gunnison  River 
Water  Conservancy  District,  Colorado 
River  Water  Conservation  District, 
Uncompahgre  Project,  Colorado:  Water 
management  agreement  for  water  stored 
at  Taylor  Park  Reservoir  and  the  Wayne 
N.  Aspinall  Storage  Units  to  improve 
water  management. 

16.  Florida  Water  Conservancy 
District,  Florida  Project.  Colorado: 
Water  service  contract  to  market  for 


municipal  and  industrial  use  114  acre- 
feet  of  water  rights  held  by  the  United 
States. 

Great  Plains  Region:  Bureau  of 
Reclamation,  P.O.  Box  36900.  Federal 
Building.  316  North  26th  Street. 
Billings.  Montana  59107-6900. 
telephone  406-657-6413. 

1.  Individual  irrigators.  M&I.  and 
miscellaneous  water  users:  Montana, 
Wyoming,  North  Dakota.  South  Dakota, 
Colorado.  Kansas.  Nebraska.  Oklahoma, 
and  Texas:  Temporary  (interim)  water 
service  contracts  for  the  conveyance, 
storage,  and  exchange  of  surplus  project 
water  and  nonproject  water  for 
irrigation  or  M&I  use  to  provide  up  to 
10,000  acre-feet  of  water  annually  for 
terms  up  to  5-years;  long-term  contracts 
for  similar  service  for  up  to  1.000  acre- 
feet  of  water  annually. 

2.  Green  Mountain  Reservoir, 
Colorado-Big  Thompson  Project, 
Colorado;  Water  service  contracts  for 
irrigation,  municipal,  and  industrial; 
contract  negotiations  for  sale  of  water 
from  the  marketable  yield  to  water  users 
within  the  Colorado  River  Basin  of 
Western  Colorado. 

3.  Ruedi  Reservoir.  Fryingpan- 
Arkansas  Project.  Colorado;  Repayment 
contracts;  second  round  contract 
negotiations  for  municipal,  domestic, 
and  industrial  water  from  the  regulatory 
capacity  of  Ruedi  Reservoir. 

4.  Cedar  Bluff  Irrigation  District  No.  6, 
Cedar  Bluff  Unit,  P-SMBP,  Kansas:  In 
accordance  with  Section  901  of  Public 
Law  102-575, 106  Stat.  4600,  terminate 
the  Cedar  Bluff  Irrigation  District's 
repayment  contract  and  transfer  use  of 
the  District's  portion  of  the  reservoir 
storage  capacity  to  the  State  of  Kansas 
for  fish,  wildlife,  recreation,  and  other 
purposes. 

5.  Garrison  Diversion  Unit.  P-SMBP, 
North  Dakota:  Renegotiation  of  the 
master  repayment  contract  with 
Garrison  Diversion  Conservancy  District 
to  conform  with  the  Garrison  Diversion 
Unit  Reformulation  Act  of  1986; 
negotiation  of  repayment  contracts  with 
irrigators  and  M&I  users. 

6.  Com  Creek  Irrigation  District. 
Glendo  Unit.  P-SMBP.  Wyoming: 
Repayment  contract  for  10.350  acre-feet 
of  supplemental  irrigation  water  from 
Glendo  Reservoir  pending  completion  of 
NEPA  review. 

7.  Foss  Reservoir  Master  Conservancy 
District.  Washita  Basin  Project. 
Oklahoma;  Amendatory  repayment 
contract  for  remedial  work. 

8.  Arbuckle  Master  Conservancy 
District.  Arbuckle  Project.  Oklahoma: 
Contract  for  the  repayment  of  costs  of 
the  construction  of  the  Sulphur. 
Oklahoma,  pipeline  and  pumping  plant 
(if  constructed). 


9.  Chinook  Water  Users  Association, 
Milk  River  Project.  Montana:  SRPA 
contract  for  loan  of  up  to  $6,000,000  for 
improvements  to  the  Association's 
water  conveyance  system. 

10.  Midvale  Irrigation  District, 
Riverton  Unit.  P-SMBP.  Wyoming: 
Long-term  contract  for  water  service 
from  Boysen  Reservoir. 

11.  Tom  Green  County  Water  Control 
and  Improvement  District  No.  1,  San 
Angelo  Project.  Texas:  Pursuant  to 
Section  501  of  Pub.  L.  101-434, 
negotiate  amendatory  contract  to 
increase  irrigable  acreage  within  the 
project. 

12.  Canadian  River  Municipal  Water 
Authority.  Canadian  River  Projeci. 
Texas:  Issue  of  credit  for  transferred 
lands  under  review. 

13.  Lakeview  Irrigation  District, 
Shoshone  Project,  Wyoming:  New  long- 
term  water  service  contract  for  up  to 
3,200  acre-feet  of  firm  water  supply 
annually  and  up  to  11,800  acre-feet  of 
interim  water  from  Buffalo  Bill 
Reservoir. 

14.  Hidalgo  County  Irrigation  Distrid 
No.  6,  Texas:  SRPA  contract  for  a  20- 
year  loan  for  up  to  $5,712,900  to 
rehabilitate  the  District's  irrigation 
facilities  pending  appropriation  of 
funds. 

15.  City  of  Rapid  City  and  Rapid 
Valley  Water  Conservancy  District, 
Rapid  Valley  Unit.  P-SMBP.  South 
Dakota:  Contract  renewal  for  up  to 
55.000  acre-feet  of  storage  capacity  in 
Pactola  Reservoir. 

16.  Thirty  Mile  Canal  Company. 
Nebraska:  SRPA  contract  for  a  loan  of 
$2,264,000  to  reline  the  main  canal, 
replace  open  laterals  with  buried  pipe, 
and  replace  bridges  pending 
appropriation  of  funds. 

17.  Belle  Fourche  Irrigation  District, 
Belle  Fourche  Unit.  P-SMBP.  South 
Dakota:  Amendment  to  Contract  No.  5- 
07-60-WR170.  The  amendment  will 
initiate  repayment  period  June  30, 1996. 
The  amendment  will  also  provide  an 
additional  $10.5  million  for  additional 
rehabilitation  and  betterment  work. 

18.  North  Platte  Project  and  Glendo 
Unit.  P-SMBP.  Wyoming  and  Nebraska 
contractors:  Repayment  contracts  under 
the  Safety  of  Dams  Program  for  the 
modifications  of  Pathfinder.  Guernsey, 
and  Glendo  Dams. 

19.  State  of  Colorado.  Armel  Unit,  P- 
SMBP.  Colorado:  Repayment  contract 
under  the  Safety  of  Dams  Program  for 
the  modification  of  Bonny  Dam. 

20.  Bostwick  Irrigation  District  in 
Nebraska  and  Kansas-Bostwick 
Irrigation  District.  Ainswortb  Irrigation 
District.  Farwell  Irrigation  and  Sargent 
Irrigation  District.  Frenchman- 
Cambridge  Irrigation  District. 


Frenchman  Valley  Irrigation  District, 
Almena  Irrigation  District,  Webster 
Irrignfion  District,  and  Kirwin  Irrigation 
District.  P-SMBP.  Kansas  and  Nebraska: 
Renewal  of  existing  water  ser\'ice  and 
repayment  contracts  for  irrigation  water 
supplies,  pending  completion  of  NEPA 
review. 

21.  Mountain  Park  Master 
Con.servancy  District,  Mountain  Park 
Project,  Oklahonin:  Pending  revision  of 
Section  3102  of  Pub.  L.  102-575,  (106 
Stat.  4600)  amend  the  District's  contract 
to  either  reflect  a  discounted 
prepayment  of  the  City  of  Frederick's 
obligation  for  the  reimbursable  costs  of 
its  M&I  water  supply  or  to  reschedule  its 
payments  ba.sed  |un  ability  to  pav. 

22.  Northern  Cheyenne  Indian 
Reser\ation,  Montana:  In  accordance 
with  Section  9  of  the  Northern 
Cheyenne  Reseryed  Water  Rights 
Settlement  Act  ojf  1992,  the  United 
States  and  the  Northern  Cheyenne 
Indian  Tribe  are  [proposing  to  contract 
for  30.000  acre-feet  per  year  of  stored 
water  from  Bighorn  Reservoir, 
Yellowtail  Unit,  Lower  Bighorn 
Division.  P-SMBP,  in  Montana.  The 
Tribe  will  pay  the  Onited  States  both 
capital  and  O&M  costs  associated  with 
each  acre-foot  of i water  the  Tribe  sells 
from  this  storage!  for  M&I  purposes. 

21.  Canadian  River  Municipal  Water 
Authority.  Canadian  River  Project, 
Texas:  Contract  Ipr  the  United  States  to 
pay  up  to  33  percent  of  the  costs  of  the 
salinity  control  project.  These  co.sts  are 
to  be  used  for  the  design  and 
construction  martogement  of  the  project 
facilities. 

24.  Mid-Dakoti  Rural  Water  System. 
Inc.,  South  Dakota:  Pursuant  to  the 
Re<:lflmation  Projects  Authorization  and 
Adjustment  Act  of  1992,  The  Secretarv- 
of  the  Interior  is  authorized  to  make 
grants  and  loans  to  Mid-Dakota  Rural 
Water  System,  Injcj.,  a  nonprofit 
corporation  for  tlie  planning  and 
construction  of  airural  wafer  supply 
system. 

25.  Angostura  Irrigation  District. 
Angostura  Unit,  P-SMBP;  The  District's 
current  contract  lor  water  services 
expires  on  January  1.  1995.  The  current 
contract  also  provides  for  the  District  to 
operate  and  maintain  the  dam  and 
reservoir.  The  pr^iposed  contract  would 
provide  a  continued  water  supply  for 
the  District  and  the  District's  continued 
operation  and  maintenance  of  the 
facility. 

26.  VVest  River  Conservancy  Sub- 
District.  Shadehill  Unit.  P-SMBP,  South 
Dakota:  Water  service  contract  expires 
June  10,  1995.  The  proposed  contract 
would  provide'  irrigation  water  to  the 
District  pursuant  to  terms  acceptable  to 
both  the  United  States  and  the  District. 


Dated;  Januan' 24,  1995. 
Wayne  O.  Deason. 

Assistant  Director.  Program  Analysis. 
[FR  Doc.  95-2402  Filed  1-31-95;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[Invesllgation  No.  731-TA-700  (Final)] 

Disposable  Lighters  from  the  People's 
Republic  of  Cnina 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  and  scheduling  of  a 
final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
700  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
rnaterial  injur)',  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  the  People's  Republic  of 
China  (China)  of  disposable  pocket 
lighters,  provided  for  in  subheadings 
9613.10.00  and  9613.20.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201).  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  December  13,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tedford  Briggs  (202-205-3181).  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8.1). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 


determination  by  the  Department  of 
Commerce  that  imports  of  disposable 
pocket  lighters  from  China  are  being 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV)  within  the  meaning  of 
section  733  of  the  Act  (19  U.S.C.  1673b). 
The  investigation  was  requested  in  a 
petition  filed  on  May  9,  1994,  by  the  BIG 
Corporation,  Milford,  CT. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  not  later  than  twenty-one  (21) 
days  after  publication  of  thi^notice  in 
the  Federal  Register.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (.\P0) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  March  1, 1995,  and 
a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.21  of 
the  Commission's  rules. 

Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  March  14, 
1995,  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  March  3, 1995. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
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to  be  held  at  9:30  a.m.  on  March  8,  199.5. 
at  the  U.S.  International  Trade 
Commi.ssion  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2).  201.13(0.  and 
207.23(b)  of  the  Commission's  rules. 
Parties  are  strongly  encouraged  to 
submit  as  early  in  the  investigation  as 
possible  any  requests  to  present  a 
portion  of  their  hearing  testimony  in 
camera. 

Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  March  8, 1995.  Parties  may  also 
rde  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  March  22, 
1995;  witness  testimony  must  be  filed 
no  later  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
WTitten  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  March  22, 
1995.  Parties  may  also  file  a 
supplemental  brief  on  or  before  May  5, 
1995,  relating  to  the  Department  of 
Commerce's  final  LTFV  determination 
on  China.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificnte  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  ser\'ice. 

Authority:  This  investigation  is  being 
conducted  under  authoritv  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  pubHshed 
pursuant  to  section  207.20  of  the 
Commission's  rules. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 

Secretary: 

Issued:  January  25, 1995. 
IFR  Doc.  95-2438  Filed  1-31-95;  8:45  am] 
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[Investigation  No.  731-TA-706  (Final)] 

Canned  Pineapple  Fruit  Fronf>  Thailand 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  and  scheduling  of  a 

final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
706  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  §  1673d(b)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  ihe  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Thailand  of  canned 
pineapple  fruit,'  provided  for  in 
subheading  2008.20.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201).  and  part  207.  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  January  9.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Hudgens  (202-205-3189),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,l). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  canned 
pineapple  fruit  from  Thailand  are  being 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  733 
of  the  Act  (19  U.S.C.  §  1673b).  The 


'  For  purposes  of  this  investigation,  canned 
pineapple  fruit  is  deHned  as  pineapple  prepared 
into  various  product  forms,  including  rings,  pieces, 
chunks,  tidbits,  and  crushed  pineapple,  that  is 
packed  and  cooked  in  metal  cans  with  either 
pineapple  juice  or  sugar  (hea\-y)  svTup  added. 


investigation  was  requested  in  a  petition 
filed  on  June  8,  1994.  by  Maui 
Pineapple  Company,  Ltd..  Kahului,  HI, 
and  the  International  Longshoremen's 
and  Warehousemen's  Union. 
Participation  in  the  Investigation  and 
Public  Service  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§201.11  of  the  Commission's  rules,  not 
later  than  twenty-one  (21)  days  after 
publrcation  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
Limited  Disclosure  of  Business 

Proprietary  Information  (BPI)  Under 

an  Administrative  Protective  Order 

(.\P0)  and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  May  18, 1995,  and 
a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.21  of  the 
Commission's  rules. 
Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  June  1,  1995. 
at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  May  19,  1995. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  23,  1995, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  WTitten  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2).  201.13(f),  and  207.23(b) 
of  the  Commission's  rules.  Parties  are 


strongly  encouraged  to  submit  as  eariy 
in  the  investigation  as  possible  any 
requests  to  present  a  portion  of  their 
hearing  testimony  in  camera. 
Written  Submissions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  May  25,  1995.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  June  9,  1995; 
witness  testimony  must  be  filed  no  later 
than  three  (3)  days  before  the  hearing. 
In  addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  informntion  pertinent  to 
the  subject  of  the  invesugation  on  or 
before  June  9,  1995.  All  written 
submissions  must  conform  with  the 
provisions  of  §  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6,  207.3,  and 
207.7  of  the  Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  4  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  section  2d?.20  of  the  * 
Commission's  rules. 

By  order  of  the  Cornmission. 

Issued:  January  23. 1995. 
Donna  R.  Koehnke, 
Secretary. 

(PR  Doc.  95-2439  File^^  1-31-95;  8:45  am) 
BILUNG  CODE  702O-C2-P 


with  the  subject  investigation. ' 
Accordingly,  pursuant  to  19  U.S.C. 
§  1673d(c)(2)  and  §  207.40(a)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  §  207.40(a)),  the 
antidumping  investigation  concerning 
stainless  steel  bar^  from  Italy 
(investigation  No.  731-TA-680  (Final)) 
is  terminated.' 

EFFECTIVE  DATE:  January  23,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
McClure  (202-205-3191).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8.1). 

Authority:  This  investigation  is  being 
terminated  under  authority  of  the  Tariff  .^ct 
of  1930.  title  VII.  This  notice  is  published 

pursuant  to  §201.10  of  the  Commissions 
rules  (19  CFR  201.10). 

ls:^ued:  January  23,  1995. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretory. 

IFR  Doc.  95-2440  Filed  1-31-95;  8:45  ami 
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(Investigation  No.  731-TA-680  (Final)) 
Stainless  Steel  Bar  From  Italy 

agency:  Internationel  Trade 
Commission. 

ACTION:  Terminatiori  of  investigation. 


SUMMARY:  On  December  28. 1994,  the 
U.S.  Department  of  Commerce 
published  notice  in  the  Federal  Register 
of  a  negative  final  determination  of  sales 
at  less  than  fair  value  in  connection 


'  55  FR  66921. 

'  The  imported  stainless  steel  bar  covered  by 
these  investigations  comprises  articles  of  stainless 
steel  in  straight  lengths  that  have  been  either  hot- 
roHed.  forged,  turned,  cold-drawn,  cold-rolled,  or 
otherwise  cold-finished,  or  ground,  having  a 
uniform  solid  cross  seaion  along  their  whole  lengih 
in  the  shape  of  circles,  segments  of  circles,  ovals." 
rectangles  (including  squares),  triangles,  hexagons, 
octagons,  or  other  convex  polygons.  Except  as 
specified  abova.  the  terra  does  not  include  stainless 
steel  semifinished  products,  cut-to-lengih  flat-rolled 
products  (i.e..  cul-to-!ength  rolled  products  which 
if  less  than  4.75  mm  in  thickness  "have  a  width 
measuring  at  least  10  times  the  thickness,  or  if  4.75 
mm  or  more  in  thickness  having  a  width  which 
exceeds  150  mm  and  measures  at  least  twice  the 
thickness),  wire  (i.e.  cold-formed  products  in  coils. 
of  any  uniform  solid  cross  section  along  their  whole 
length,  which  do  not  conform  to  the  defi.iition  of  * 
flat-rolled  products),  and  angles,  shapes,  or 
sections.  Stainless  steel  bar  ircludes  cold-finished 
stainless  steel  bars  that  are  turned  or  ground  in 
straight  lengths,  whether  produced  from  hot-rolled 
bar  or  from  straightened  and  cut  rod  or  wire,  and 
reinforcing  bars  thai  have  indentations,  ribs, 
grooves,  or  other  deformations  produced  during  the 
rolling  process.  Stainless  steel  bar  is  provided  for 
in  subheadings  7222.10.00.  7222.20.00.  and 
7222.30.00  of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

'  The  Commission  instituted  this  investigation  on 
August  29,  1994  (59  FR  46448.  Sept.  8,  1994). 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-101  (SuthNo.  11X)] 

Duluth,  Missatie  and  Iron  Range 
Railway  Company— Abandonment 
Exemption— St  Louis  County,  MN 

Duluth,  Missabe  and  Iron  Range 
Railway  Company  (DM&IR)  has  filed  a 
verified  notice  under  49  CFR  Part  1152 
Subpart  F— Exempt  Abandonments  to 
'  abandon  the  1.22-mile  Superior  Branch 
of  the  Missabe  Division  between 
milepost  H15.58,  at  or  near  Ruby 
Junction,  and  the  end  of  the  line  at 
milepost  H16.61,  at  or  near  Hibbing, 
MN,  in  St.  Louis  County,  MN. 

DM&IR  has  certified  that:  (1)  Tvo  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
complainant's  favor  within  the  last  2 
years;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  and  1152.50(d)(1)  (notice  to 
government  agencies),  and  49  CFR 

1105.12  (newspaper  publication)  have 
been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen,  360  I.C.C.  91 
(197S).  To  address  whether  employees 
are  adequately  protected,  a  petition  for 
partial  revocation  under  49  U.S  C 
10505(d)  must  be  filed. 

This  exemption  will  be  effective 
March  3,  1995,  unless  stayed  or  a 
statement  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  is  filed. 
Petitions  to  stay  that  do  not  involve 
environmental  issues.'  statements  of 
intent  to  file  an  OFA  under  49  CFR 
1152.27(c)(2),-'  and  trail  use/rail  banking 
requests  under  49  CFR  1 152.29  '  must 


'  The  Commission  will  grant  a  stay  if  an 
informed  deci.-.ion  on  environmental  issues 
(w  he'her  raised  by  a  pany  or  by  the  Com.mission 
in  its  mdependeni  investigation)  cannot  be  made 
bpfore  the  exemption's  effective  daie.  St*; 
Exemption  of  Out-of-Ser\ ice  Rail  Lines.  5  i.C.C.2d 
377  (1989).  Any  request  for  a  stay  should  i)e  filed     - 
as  soon  as  possibSe  so  thai  Ihe  Commission  mav 
take  a.-jprnpriate  action  before  the  exemption's 
effective  dale. 

'  See  E.xenipt  ofBuil  Abandonment— Offers  of 
Finan.  Assist .  4  I.C.C.2d  164  (1987). 

'  The  Commission  will  accept  late  filed  trail  use 
requests  so  long  as  ihe  abandonment  has  not  been 

ConliPued 
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br  filed  by  February  13,  1995.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  February  21,  1995.  An 
original  and  10  copies  of  any  such  filing 
mu.st  be  sent  to  the  Office  of  the 
Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commi.ssion. 
Washington,  DC  20423.  In  addition,  one 
copy  must  be  served  on  Robert  J.  Koch. 
P.O!  Box  68,  135  Jamison  Lane. 
Monroeville,  FA  15146. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  oh  initio. 

DM&IR  has  fded  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Commission's  Section  of  Environmental 
Analysis  (SEA)  will  issue  an 
environmental  assessment  (EA)  by 
February  6,  1935.  A  copy  of  the  EA  may 
be  obtained  by  writing  to  SEA  (Room 
3219,  Interstate  Commerce  Commission. 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preser\ation. 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided;  lanuary  23, 1995. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary: 
IFRDoc.  95-2451  Filed  1-31-9.S;  8:45  am) 

BILLING  CODE  7(J15-01-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
Policv.  28  C.F.R.  §50.7,  38  Fed.  Reg. 
19029.  and  42  U.S.C.  §  7413(g)  notice  is 
hereby  given  that  on  January  10,  1995, 
a  proposed  Consent  Decree  in  United 
Statos  V.  Boidpn.  Inc..  Civil  Action  No. 
95-10054REK.  was  lodged  with  the 
LTnited  States  district  Court  for  the 
District  of  Massachusetts  resolving  the 
matters  alleged  in  the  United  States' 
complaint  file  on  that  date.  The 
proposed  Consent  Decree  represents  a 
settlement  of  the  United  States'  claims 
against  Borden  under  the  Clean  Air  Act 
and  the  Massachusetts  SIP  for  emis.sions 
of  violative  organic  compounds 
("VOCs  ")  in  excess  of  the  omission  limit 


consummated  and  the  abandoning  railroad  i.s 
vkilling  to  negotiate  an  agreement. 


provided  in  310  CMR  §  7.18(16),  from 
the  vinyl  coating  lines  at  Borden's 
Vernon  Plastics  Division  (the  "Vernon 
facility")  located  on  Shelley  Road  in 
Haverhill,  Mas.sachuseffs. 

Under  the  proposed  Consent  Decree 
the  Defendant  shall  pay  to  the  United 
States  a  civil  penalty  in  the  amount  of 
eighty-two  thousand,  two  hundred  and 
seventy  eight  dollars  (S82.278),  plus 
interest,  within  fifteen  (15)  days  of  entry 
of  the  Consent  Decree.  The  proposed 
Consent  Decree  also  requires  that 
Borden  shall  (1)  comply  with  the  VOC 
emissions  limitations  for  vinyl  surface 
coating  contained  in  the  Massachusetts 
federally  approved  SIP,  310  CMR 
§  7.18(16),  including  any  amendments 
thereto;  (2)  provide  written  certification 
to  EPA  throughout  the  period  the 
Consent  Decree  remains  in  effect  that 
documents  the  emissions  capture, 
enclosure,  and/or  incinerator  devices 
are  performing  adequately:  and  (3) 
submit  protocols  for  emissions  and 
performance  testing  and  perform  any 
emissions  and  performance  testing 
within  thirty  days  of  receipt  of 
notification  from  EPA  of  a  te.sting 
requirement. 

The  Department  of  Justice  will 
receive,  for  thirty  (30)  days  from  the 
date  of  publication  of  this  notice, 
written  comments  relating  to  the 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  Washington,  D.C.  20530  and 
should  refer  to  United  States  v.  Borden. 
Inc..  D.O.J.  Ref.  No.  90-5-2-1-1525. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Mas.sachusetts.  1107  J.W.  McCormack 
Po.st  Office  and  Courtl.ouse,  Boston, 
Massachusetts  02109;  at  the  Region  I 
Office  of  the  Environmental  Protection 
Agency.  JFK  Federal  Building.  Boston, 
Massachu.setts,  02203;  and  at  the 
Consent  Decree  Library  1120  G  Street 
N\V.,  4th  Floor,  Wa-^hington,  D.C, 
20005,  (202)-624-0892.  A  copy  of  the 
proposed  Consent  Decree  mny  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1 120  G  Street 
NW.,  4th  Floor,  Washington.  D.C. 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  S3. 72 
(25  cents  per  page  reproduction  charge) 
payable  to  Consent  Dec:ree  Libran'. 
Bruce  S.  Gelber. 

Acting  Chief.  Environmental  Enforcnmeni 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  95-2462  Filed  1-31-95;  8;45  am) 

BILLING  CODE  441i>-01-M 


Notice  of  Lodging  of  Consent  Decree 
Under  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  on 
January  17,  1995.  a  proposed  Consent 
Decree  in  United  States  v.  Container 
Corporation  ofAnwrica.  Civil  Action 
No.  C-3-91-469  (S.D.  Ohio)  was  lodged 
with  the  United  States  District  Court  for 
the  Southern  District  of  Ohio.  The 
proposed  Consent  Decree  concerns  the 
hazardous  waste  site  known  as  the 
Miami  County  Incinerator  and  Landfill 
Site  near  Troy,  Miami  County,  Ohio. 
Under  the  proposed  decree,  CCA  will 
pay  $3.1  million  to  the  Hazardous 
Substances  Superfund  to  resolve  claims 
for  past  response  costs  and  future 
oversight  costs  under  Section  107  of 
CERCLA,  42  U.S.C.  9607.  The  Decree 
reserves  the  right  of  the  United  States  to 
assert  claims  against  CCA  for  all  other 
matters,  including  liability  for  ftiture 
response  costs  other  than  oversight  costs 
and  liability  to  perform  response  actions 
at  the  Site  pursuant  to  Section  106  of 
CERCLA. 

The  Department  of  Ju.stice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Environmental  Enforcement 
Section,  Department  of  Justice.  P.O.  Bax 
7611,  Ben  Franklin  Station,  Washington, 
D.C.  20530,  and  should  refer  to  United 
States  V.  Container  Corporation  of 
America.  Civil  Action  No.  C-3-9i-469 
(S.D.  Ohio)  and  D.J.  reference  No.  90- 
11-3-759.  The  proposed  Consent 
Decree  may  be  examined  at  the  office  of 
the  United  States  Attorney,  Southern 
District  of  Ohio,  602  Federal  Building 
200  West  Second  Street,  Dayton.  Ohio 
45402;  at  the  Region  5  Office  of  the 
Environmental  Protection  Agency.  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604;  and  at  the  Consent 
Decree  Library-,  1120  G  Street,  N.W.,  4t!i 
Floor,  Washington,  D.C.  20005.  Copies 
of  the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C 
20005.  In  requesting  copies,  please 
enclose  a  check  in  the  amount  of  S3. 75 
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(25  cents  per  page  reproduction  cost) 

payable  to  the  Consent  Decree  Library. 

Joel  Gross,  1 1 

Acting  Chief,  Environmental  Enforcement 

Seaion.  Environrtient  and  Natural  Resources 

Division. 

[FR  Doc.  95-2463  Filed  1-31-95;  8:45  am) 

BILUNG  COOE  4410-11-M 
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Notice  of  Lodging  of  Consent  Decree 
for  Claims  Under  the  Federal 
Insecticide,  Fungicide,  and 
Rodenticide  Act 

Notice  is  hereby  given  that  on  January 
20. 1995,  a  proposed  Consent  Decree 
between  the  United  States,  Michael  J 
Levine  and  MIBAR,  Inc.  in  United 
States  v.  Levine,  et  al..  Civil  Action  Nos 
89-M-42  and  96-M-1074.  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Colorado.  The  Complaint 
m  this  case  was  brought  for  violations 
of  a  prior  administrative  settlement 
between  the  United  States,  Michael  J 
Levine  and  MIBAR.  Inc.  which  resolved 
claims  for  multiple  violations  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (Act),  7  U.S.C.  136,  et 
seq.  The  United  States'  Complaint  in 
this  action  sought  recovery  of  the  full 
amount  of  the  civil  penalty  which  was 
agreed  to  by  settling  defendants  in  the 
administrative  settlement  between 
Michael  J.  Levine,  MIBAR,  Inc.  and  the 
Environmental  Protection  Agency. 

The  proposed  decree  provides  that 
defendants  will  pay  $10,000  in 
satisfaction  of  the  violations  addressed 
in  the  prior  administrative  settlement. 
The  decree  also  enjoins  the  settling 
defendants  either  individually,  or  as  a 
business  enterprise  or  participant 
therein,  from  any  conduct  or  business 
regulated  under  the  Act.  the  Toxic 
Substances  Control  Act,  15  U.S.C.  2601 
et  seq..  the  Federal  Water  Pollution  and 
Control  Act.  33  U.S.C  seq..  the  Federal 
Water  Pollution  and  Control  Act.  33 
U.S.C.  1251,  et  seq..  the  Public  Health 
Service  Act.  42  U.S.C.  SOOf  ef  seq..  the 
Solid  Waste  Disposal  Act.  42  U.S.C 
6901  et  seq..  the  Clean  Air  Act, 
42.U.S.C.  7401  ef  seq.  and  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C.  9601  et  seq. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  dajs 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  P.O.  Box  7611.  Washington. 
DC  20044,  and  should  refer  to  United 
States  v.  Levine,  et  al.,  DJ#  1-13-34B. 


The  proposed  Consent  Decree  may  be 
examined  at  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice  Field  Office,  Suite  945.  999 
18th  Street— North  Tower;  and  al  the 
Region  Vin  Office  of  the  Environmental 
Protection  Agency.  999  18th  Street, 
Suite  500,  Denver,  Colorado  80202.  A 
copy  of  the  proposed  Consent  Decree 
may  also  be  examined  at  or  obtained  by 
mail  from  the  Consent  Decree  Library 
1120  G  Street.  NW.,  4th  Floor, 
Washington.  DC  20005.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$2.75  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Bruce  S.  Gelber, 

Acting  Chief  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  95-2464  Filed  1-31-95;  8:45  amj 


grant  to  the  Consortium  to  assist  in  this 
effort.  The  Consortium  has  entered  into 
a  collaboration  agreement  among  the 
parties  effective  October  13. 1994. 
Actual  collaboration  will  not  begin  until 
the  final  award  of  the  MARTTECH  grant 
to  the  Consortium  by  ARPA. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division 
[FR  Doc.  95-2465  Filed  1-31-95:  8:45  am) 

BILLING  CODE  441(M)1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Automotive  Emissions 
Cooperative  Research  Venture 


Bn.UNG  COOE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— A  WSC  Consortium 


Notice  is  hereby  given  that,  on 
December  20,  1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
American  Waterways  Shipyard 
Conference  Consortium  ("AWSC 
Consortium")  filed  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Bender  Shipbuilding  and  Repair 
Company,  Lie,  Mobile,  AL;  Trinity 
Marine  Group,  Gulfport,  MS; 
McDermott  Shipbuilding.  Inc..  New 
Orleans,  LA;  Steiner  Shipyard,  Inc.. 
Bayou  La  Batre,  AL;  Bird-Johnson 
Company.  Inc.,  Walpole.  MA;  and 
Wartsila  Diesel.  Inc..  Annapolis.  MD. 
The  objectives  of  the  AWSC  Consortium 
are  to  engage  in  a  collaborative  research 
effort  of  limited  duration  to  gain  further 
knowledge  and  understanding  of  the 
technologies,  market  strategies,  and 
financing  options  for  the  construction  of 
small  ships  for  the  export  commerce. 
The  Advanced  Research  Projects 
Agency  ("ARPA")  of  the  Department  of 
Defense  has  awarded  a  MARTFECH 


Notice  is  hereby  given  that,  on 
December  22. 1994.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993 
15  U.S.C  4301  et  seq.  ("the  Act"), 
-    Automotive  Emissions  Cooperative 
Research  Venture  (known  as  the  Auto/ 
Oil  Air  Quality  Improvement  Research 
Program)  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  that  the 
agreement  establishing  the  venture  was 
amended,  effective  as  of  December  9. 
1994.  to  extend  its  term  for  an 
additional  two  years,  to  December  31, 
1996,  in  order  to  permit  the  completion 
of  ongoing  work  which  had  been  the 
subject  of  prior  notifications  under  the 
Act.  The  notifications  were  filed  for  the 
purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  Auto/Oil  Air  Quality 
Improvement  Research  Program. 

On  October  18.  1989,  Auto/Oil  Air 
Quality  Improvement  Research  Program 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  November  29,  1989 
(54  FR  49122). 

The  last  notification  was  filed  with 
the  Department  on  July  6.  1992.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  August  20,  1992,  (57  FR  37840). 
Constance  K.  Robinson, 
Director  ofOpemtions  AnUtrust  Division. 
IFR  Doc.  95-2466  Filed  1-31-95;  8:45  am) 

BILUNG  COOE  441(M)1-M 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Collaboration  Agreement 
Between  Bruker  Analytical  Systems 
Inc.;  Collaborative  Research,  Inc. 
(Division  of  Genome  Therapeutics 
Corp.);  and  Northeastern  University 

Notice  is  hereby  given  that,  on 
December  21,  1994,  pursuant  to  Section 
fUa)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
Hruker  Anal>1ical  Systems,  Inc.  has 
filed  wTitten  notifications  of  the 
formation  of  a  collaboration  on  behalf  of 
Bruker  Analytical  Systems  Inc.; 
Collaborative  Research,  Inc.  (Division  of 
Cienome  Therapeutics  Corp.);  and 
Northeastern  University  simultaneously 
with  the  Attorney  General  and  the  ' 

Federal  Trade  Commission  disclosing 
(1)  the  identities  of  the  parties  and  (2) 
the  nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  Bruker  Analytical 
Systems  Inc.,  Billerica,  MA; 
Collaborative  Research,  Inc.  (Division  of 
Genome  Therapeutics  Corp.),  VVaUbam, 
MA;  and  Northeastern  University, 
Boston,  MA. 

The  general  area  of  planned  activity  is 
to  develop  and  demonstrate  Diagnostic 
Laser  Desorption  Mass  Spectrometry 
Detection  of  Multiplex  Electrophore 
Tagged  DNA. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
|FR  Doc.  95-2467  Filed  1-31-95;  8:45  am) 

BILLINQ  CODE  M10-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — the  Frame  Relay  Forum 

Notice  is  hereby  g'ven  that,  on 
September  21, 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  The 
Frame  Relay  Forum  ("FRF")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery'  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  identities  of  the  additional  members 
of  FRF  are:  General  Datacom,  Inc., 
Middlehury,  CT;  EMI  Communications, 


East  Syracuse,  NY;  Indiana  University, 
Bloomington,  IN;  Scitec 
Communications  Systems  Ltd.,  Lane 
Cove,  NSW,  Australia:  and  UUNET 
Technologies,  Inc.,  Falls  Church,  VA. 
The  following  companies  have  changed 
their  names:  Advanced  Computer 
Communications  is  now  ACC;  and 
Advanced  Compression  Technology  is 
now  ACT  Networks,  Inc.  The  following 
companies  are  no  longer  members  of 
FRF:  Primary  Access;  Norwegian 
Telecom:  Telecom  Finland;  "Telefonica 
de  Espana;  and  Ungermann-Bass. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  FRF.  Membership  remains 
open,  and  PKF  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership. 

On  April  10, 1992,  FRF  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  July  2.  1992  (57  FR  29537). 

The  last  notification  was  filed  with 
the  Department  on  June  23,  1994.  This 
notice  has  not  yet  been  published  in  the 
Federal  Register. 
Con.<ilance  K.  Robinson, 
Director  of  Opemtions  Antitrust  Division. 
IFR  Dor.  95-24r.8  Filfid  l-;)l-95;  8:45  am) 
BILLINO  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — National  Industrial 
Information  Infrastructure  Protocol 
Consortium 

Notice  is  hereby  given  that,  on 
September  16,  1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
National  Industrial  Information 
Infrastructure  Protocol  Consortium 
("NIIIP")  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are;  STEP  Tools,  Inc.,  Troy,  NY; 
Enterprise  Integration  Technologies, 
Palo  Alto,  CA:  UES.  Inc.,  Dublin,  OH; 
University  of  Florida,  Gainesville,  FL; 
Texas  Instruments  Incorporated,  Dallas, 
TX;  Rensselaer  Polytechnic  Institute, 
Troy,  NY;  Digital  Equipment  Corp., 
Nashua,  NH;  Lockheed  Aeronautical 


Systems  Company,  Marietta,  GA;  MESC 
Electronic  Systems,  Inc.,  Fort  Wayne, 
IN;  International  TechneGroup  Inc., 
Milford,  OH;  Taligent,  Cupertino.  CA; 
CAD  Framework  Initiative,  Austin,  TX; 
General  Dynamics,  Electric  Boat 
Division,  Groton,  CT;  and  IBM 
Corporation,  Stamford,  CT. 

NIIIP's  area  of  planned  activity  is 
development  of  open  industrv-  software 
protocols  that  will  integrate  computing 
environments  across  the  U.S. 
manufacturing  base. 
Coastance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  95-2469  Filed  1-31-95:  8:45  am) 

BILLING  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993  Automatic  Transmission 
Efficiency  Evaluation  Program 

Notice  is  hereby  given  that,  on 
November  4, 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Southwest  Research  Institute  ("SwRI") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties     * 
are:  Chrysler  Corporation,  Auburn  Hills, 
MI;  Ford  Motor  Company,  Livonia,  MI; 
and  General  Motors,  GM  Powertrain 
Division,  Detroit,  MI.  Activities  planned 
are  to  conduct  efficiency  testing  of  four 
(4)  unique  automatic  transmissions  and 
transaxles  and  to  determine  the  torque 
losses  associated  with  transmission 
pumps,  torque  converters  and 
gearboxes.  For  comparative  purposes, 
mathematical  models  of  the 
transmission  components  are  created. 

Membership  in  the  program  remains 
open,  and  SwRI  intends  to  file 
additional  written  notifications 
disclosing  all  changes  in  the 
membership  or  planned  activities. 
Constance  K.  Robinson, 
Director  of  Opemtions.  Antitrust  Division. 
[FR  Doc.  95-2471  Filed  1-31-95;  8:45  am) 

BILUNG  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993  Gas-Fueled  Railway 
Research  Program  Demonstration 
Project 


erdh 


Notice  is  hereby  given  that,  on 
September  19, 1994.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Southwest  Research  Institute  ("SwRJ") 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership  status.  There  has  been  an 
extension  of  the  period  of  performance 
of  its  cooperative  research  project 
entitled  "Gas-Fueled  Railway  Research 
Demonstration  Project".  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically. 
SwRI  advised  that  the  participants 
agreed  to  extend  the  period  of 
performance  and  to  revise  the  project 
completion  date  to  December  31,  1994. 
No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  SwRI  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  December  30,  1993,  SwRI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  24,  1994,  59  FR  3566. 
The  last  notification  was  filed  with  the 
Department  on  March  22. 1994.  A  notice 
was  published  in  the  Federal  Register 
pursuant  to  Secticm  6(b)  of  the  Act  on 
April  20.  1994.  59  FR  18831. 
Constance  K.  Robinson, 
Director  of  Opemtions.  Antitrust  Division. 
[FR  Doc.  95-2472  Filed  1-31-95;  8:45  am] 

BILLING  CODE  441(M>1-li 


(33)  line,  "interaction"  .should  read 

"interactions." 

Constance  K.  Robinson. 

Director  of  Opemtions.  Antitrust  Division. 

IFR  Doc.  95-2473  Filed  1-31-95:  8:45  am] 

BILUNG  CODE  441(M)1-M 


National  Cooperative  Research 
Notification  Southwest  Research 
Institute;  Correction 

In  notice  document  94-27418 
appearing  on  page  55489  in  the  issue  of 
Monday.  November  7,  1994.  in  the  third 
column,  in  the  first  paragraph,  in  the 
thirty-second  (32)  line,  "engine"  should 
read  "engines",  and  in  the  thirty-third 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Interconnection 
Technology  Research  Institute  ("ITRI") 


Notice  is  hereby  given  that,  on 
December  19, 1994.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Interconnection  Technology  Research 
Institute  ("ITRI"),  for  itself  and  on 
behalf  of  its  members,  has  filed  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Fe.Heral  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  mvoking  that  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act.  the  identities  of 
the  parties  are  Advanced  Controls,  Inc 
Irvine.  CA;  Advanced  Flex. 
Mennetonka,  MN;  Allied  Signal,  Kansas 
City,  MO;  Alpha  Metals,  Inc.,  Jersey 
City,  NJ;  Altron  Incorporated, 
Wilmington,  MA;  AT&T,  Richmond, 
VA;  Celestica,  Inc.  (IBM  Canada),  North 
York,  ONT;  Century  Laminators.  Inc., 
Anaheim,  CA;  Circuit  Center  Inc., 
Dayton,  OH;  Cuplex,  Inc.,  Garland,  TX; 
Diceon  Electronics,  Inc..  Irvine.  CA- 
DYNACO.  Tempe,  AZ;  E.I.  duPont  de 
Nemours.  Research  Triangle  Park,  NC; 
Electronic  Industries  Holding,  Inc., 
Vadnais  Heights,  MN;  Enthone-OMI, 
Inc.,  New  Haven,  CT;  Excel  Ion 
Automation,  Torrance.  CA;  Gould 
Electronics,  Inc.,  Eastlake,  OH;  H.R. 
Industries,  Inc.,  Richardson,  TX;  H- 
Technologies  Group,  Inc..  Cleveland 
OH;  HADCO  Corp.,  Salem,  NH; 
Hallmark  Circuits,  Inc.,  San  Diego,  CA; 
I-CON  Industries,  Inc.,  Euless,  TX;  IBM- 
Austin,  Austin,  TX;  IBM-Endicott 
Endicott,  NY;  ITRI.  Austin,  TX;  IPC. 
Lincolnwood.  IL;  Les  Hymes  Associates. 
Menomonee  Falls,  WI;  Litton  Systems, 
Inc.,  Springfield,  MO;  MacDermid,  Inc., 
Waterbury,  CT;  McCurdy  Circuits,  Inc.. 
Orange,  CA;  Merix,  Forest  Grove,  OR; 
Methode  Electronics.  Willingboro,  NJ; 
Morton  Electronic  Materials,  Tustin,  ' 
CA;  Nelco  International  Corp.,  Tempe 
AZ;  NEMPC/EMPF.  Indianapolis,  IN;  ' 
Orbotech.  Inc.,  Santa  Ana.  CA;  Precision 
Diversified  Industries.  Plymouth.  MN; 
Printed  Circuit  Corporation.  Wobum. 


MA;  SAS  Circuits,  Littleton,  CO; 
Sheldahl,  Inc.,  Northfield.  MN;  Shipley 
Company,  Marlborough,  MA;  Tes-sera. 
San  lose.  CA;  Triangle  Circuits,  Inc., 
Oakmont,  PA;  Universitv  of  South 
Florida,  Tampa,  FL;  Velie  Circuits.  Inc.. 
Costa  Mesa.  CA;  West  Coast  Circuits, 
Inc.,  Watsonville,  CA;  Xetel 
Corporation,  Austin,  TX.  The  proje<n's 
general  areas  of  planned  activities 
include,  but  are  not  limited  to,  joint 
research  projects  by  ITRI  and  its 
members  to  advance  inter-connection 
technology  for  electronic  circuits,  whith 
projects  involve  the  education  and 
training  of,  and  exchange  of  information 
between,  members  of  the  electronic 
interconnection  industry,  government 
and  academia  to  enable  and  facilitate 
innovative  solutions  to  future 
requirements  through  the  improvement 
of  existing  technology  and  development 
of  advanced  technologv  projects  that 
also  are  environmentally  responsible. 
Constance  K.  Robinson, 
Director  of  Opemtions,  Antitrust  Division. 
[FR  Doc.  95-2489  Filed  1-31-95:  8:45  am) 

BILUNG  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Petroleum  Environmental 
Research  Forum  Project  No.  93-02 


Notice  is  hereby  given  that,  on 
November  8,  1994.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Resear<;h  and  Production  Act  of  1993 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
participants  in  the  Petroleum 
Environmental  Research  Forum  Project 
No.  93-02  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  change  in 
membership.  The  notifications  were 
filed  for  the  purpo.se  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  dama-es 
under  specified  circumstances. 
Specifically.  Chevron  Research  and 
Technology,  Richmond.  C^  and  Phillips 
Petroleum  Company,  Bnrtlesville,  OK, 
have  become  participa.nts  in  the  project. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  projo<.t. 
Membership  in  this  group  research 
project  remains  open,  and  the 
participants  in  the  Environmental 
Research  Forum  Project  No.  93-02 
intend  to  file  additional  written 
notification  disclosing  all  changes  in 
membership.  Information  about 
participating  in  Project  No.  93-02  may 
be  obtained  by  contacting:  Mr.  James  H. 
Higinbotham.  Exxon  Research  and 
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Engineering  Company,  P.O.  Box  101, 
Florham  Park,  NJ  07932. 

On  August  17. 1993,  participants  in 
the  Petroleum  Environmental  Forum 
Project  No.  93-02  filed  their  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  23. 1993.  58  FR 
49530.  Additionally,  a  correction  notice 
was  published  in  the  Federal  Register 
on  January  14.  1994.  59  FR  2439. 
Coastance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  95-2488  Filed  1-31-95:  8:45  ami 

BILUNG  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

All  Items  Consumer  Price  Index  for  alt 
Urt>an  Consumers  United  States  City 
Average 

Pursuant  to  Section  604(c)  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act.  which  was  added  to  the 
Motor  Vehicle  Theft  Law  Enforcement 
Act  of  1984,  and  the  delegation  of  the 
Secretary  of  Transportation's 
responsibilities  under  that  Act  to  the 
Administrator  of  the  Federal  Highway 
Administration  (49  C.F.R.,  Section 
501.2(f)).  the  Secretary  of  Labor  has 
certified  to  the  Administrator  and 
published  this  notice  in  the  Federal 
Register  that  the  United  States  City 
Average  All  Items  Consumer  Price  Index 
for  All  Urban  Consumers  (1967=100) 
increased  42.7  percent  from  its  1984 
base  period  annual  average  of  311.1  to 
its  1994  annual  average  of  444.0. 

Signed  at  Washington.  D.C..  on  the  25th 
day  of  January  1995. 
Robert  B.  Reich, 
Secretary  of  Labor. 
(FR  Doc.  95-2453  Filed  1-31-95;  8:45  am) 

BILUNO  CODE  4S10-34-M 


NATIONAL  SCIENCE  FOUNDATION 

Conservation  Act  of  1978;  Notice  of 
Permit  Modification 

AGENCY:  National  Science  Foundation. 
SUMMARY:  The  Foundation  modified  a 
permit  to  conduct  activities  regulated 
under  the  Antarctic  Conservation  Act  of 
1978  (Public  Law  95-541;  Code  of 
Federal  Regulations  Title  45,  Part  670). 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Karasik,  Permit  Office,  Office  of 
Polar  Programs,  Rm.  755,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 


DESCRIPTION  OF  PERMIT  AND.MODIFICATION: 
On  September  7,  1994,  the  National 
Science  Foundation  issued  a  permit  to 
Dr.  Wayne  Z.  Trivelpiece  after  posting  a 
notice  in  the  August  8, 1994  Federal 
Register.  Public  comments  were  not 
received.  A  request  to  modify  the  permit 
was  posed  in  the  Federal  Register  on 
December  21, 1994.  No  public 
comments  were  received.  The 
modification,  issued  by  the  Foundation 
on  January  23, 1995,  allows  for  the 
collection  of  1  ml  blood  samples  from 
20  Adelie  penguins  breeding  at 
Copacabana  Station  on  King  George 
Island  and  from  20  Adelie  penguins 
breeding  at  Palmer  Station  on  Anvers 
Island.  All  birds  will  be  released  after 
capture  and  collection  of  the  blood 
samples. 

LOCATION:  SSSI#8— Western  Shore 
Admiralty  Bay.  King  George  Island  and 
Palmer  Station  vicinity,  Anvers  Island. 

DATES:  Januarv  23.  1995— April  15, 

1995. 

Guy  G.  Guthridge, 

Permit  Office. 

IFR  Doc.  95-2474  Filed  1-31-95:  8:45  ami 

BILLING  CODE  75S5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  January  5, 
1995.  through  January  20, 1995.  The  last 
biweekly  notice  was  published  on 
Januar>'  18,  1995  (60  FR  3669). 


NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENTS  TO 
FACIUTY  OPERATING  UCENSES. 
PROPOSED  NO  SIGNIFICANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  A  HEARING 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  \n  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  .submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  should  cite 
tlie  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North. 
11545  Rockville  Pike.  Rockville. 
Maryland  from  7:30  a.m.  to  4:15  p.m. 


Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street  NW 
Washington.  DC.  The  filing  of  request's 
for  a  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  March  X  1995,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
lor  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
IS  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  shoulH 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
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petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  ps^ablish 
those  facts  or  expert  opinion.  Petitioner 
niust  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnes.ses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
It  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  i-ssuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention- 


Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Buildine 
2120  L  Street,  NW.,  Washington  DC  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-«700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  tPmject 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  .sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petilions. 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714{a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  thi.s 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
faciiitv  involved. 


Boston  Edison  Company,  Docket  .\o. 
50-293,  Pilgrim  Nuclear  Power  Station. 
Plyrtiouth  County.  Massachusetts 

Date  of  amendment  request: 
November  22,  1994. 

Description  of  amendment  request: 
The  proposed  amendment  would 
increase  the  current  Emergency  Die.sel 
Generator  (EDG)  allowed  out-of-service 
time  in  Specification  3.5.F  from  72 
hours  to  7  days,  deletes  the  daily  testing 
of  the  operable  diesel  generator  "in 
Specification  4.5.F.1,  when  if  is 
determined  that  the  other  diesel 
generator  is  inoperable,  and  revises 
specification  3.9.B.1  and  2  for  EDG 
operability. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  pre.sented 
below: 
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(1)  Tho  proposed  amendnn-nt  dors  (lol 
involve  a  significant  increase  in  the 
probability  of  consequences  of  an  accident 
previously  evaluated. 

Operation  of  FNPS  IPilgrim  Nuclear  Power 
Station]  in  accordance  with  the  prnposed 
license  amendment  will  not  involve  a 
signiRcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Implementation  of  the  proposed  change  is 
expected  to  result  in  an  increase  in  the 
probability  of  core  damage,  from  5.85E-5/ 
year  (this  is  the  PNPS  IPE  (individual  plant 
examination]  core  damage  frequency)  to 
5.88E-5/year.  This  increase  is  less  than  one 
percent  and  is  considered  to  be  insignificant 
relative  to  the  underlying  uncertainties 
involved  with  probabilistic  risk  assessments 

Deleting  the  testing  requirement  for  an 
EDG  when  the  other  EDG  is  in  repair  does 
not  increase  the  probability  or  consequences 
of  an  accident  previously  evaluated  tx^cause 
the  reliability  program  and  Technical 
Specification  required  surveillances  continue 
to  provide  the  added  assurance  .sought  by  the 
testing.  The  elimination  of  this  testing  might 
improve  the  overall  reliability  of  the  EDGs. 

(2)  The  projwsed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Operation  of  PNPS  in  accordance  with  the 
proposed  licen.se  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  No  change  is  being  made  in  the 
manner  in  which  the  EDG's  provide  plant 
protection.  No  new  modes  of  plant  operation 
are  involved.  Extending  the  EDG  OOS  lout  of 
service)  and.  deleting  the  testing  requirement 
for  one  EDG  when  the  other  EDCJ  is  in  r(;pair 
does  not  necessitate  physical  alteration  of  the 
plant  or  changes  in  plant  operational  limits. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Operation  of  PNPS  in  accordance  with  thi^ 
proposed  license  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  |***|.  incorporation  of  the  proposed 
change  involves  an  insignificant  reduction  in 
the  margin  of  safety. 

As  previously  stated,  implementation  of 
tlio  proposed  changes  is  exp? ctod  to  result  in 
an  insignificant  increase  in:  (1)  power 
unavailability  to  the  emergency  buses  (given 
that  a  loss  of  offsite  power  has  occurred},  and 
(U)  core  damage  frequency.  EDG  reliability 
improvement  is  expected  due  to  increased 
quality  and  thoroughness  of  EDti 
maintenance.  Implementation  of  the 
proposed  changes  does  not  increase  the 
consequences  of  a  previously  analyzed 
accident  nor  significantly  reduce  a  margin  of 
safety.  Functioning  of  the  EDGs  and  the 
manner  in  which  limiting  condition  of 
operability  are  established  are  unaffected. 

The  NRC  staff  has  reviewed  the 
licen.see"s  analysis  and.  ba.sed  on  this 
review,  it  appears  that  the  thi^e 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 


Local  Public  Document  Fnam 
locntion:  Plymouth  Public  Library.  11 
North  Street.  Plymouth.  Mas.sachusetts 
02360. 

Attorney  for  licensee:  VV.S.  Stowe, 
Esquire.  Boston  Edison  Company.  800 
Boylston  Street.  .36th  Floor.  Bo.ston. 
Massachusetts  02199. 

;V/?C  Project  Director  Walter  R. 
Butler. 

Carolina  Powcr.&  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant.  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  amendment  request: 
December  27. 1994. 

Description  of  amendment  request: 
The  requested  Technical  Specifications 
(TS)  change  relocates  the  turbine  rotor 
inspection  requirement.  TS  4.1-3.  Item 
13,  to  the  Updated  Final  Safety  Analysis 
Report  (UFS.AR).  Section  10.2.  This  ts 
requires  a  luibine  inspection,  includinj^ 
visual,  magnaflux.  and  dye  petrant 
inspections  on  a  frequency  "of  every  five 
years  with  a  maximum  time  between 
tests  of  six  years. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  requested  change  docs  not  involve- 
a  significant  increase  in  tho  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  requested  change  relocates 
the  turbine  inspection  requirement  from  the 
TS  to  the  I'FSAR.  Turbine  inspections  will 
continue  to  bo  controlled  and  perfonned 
such  that  the  low  turbine  missile  generation 
probability  will  be  maintained.  The 
consequences  of  missile  generation  are 
unchanged  since  this  change  does  not 
involve  the  addition  or  modification  of  plant 
equipment,  nor  does  it  alter  the  design  or 
operation  of  plant  systems.  Therefore,  then; 
would  lie  no  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  requested  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
'evaluated.  The  requested  change  relocates 
the  turbine  inspection  requirement  from  the 
TS  to  the  UFSAK.  Turbine  inspections  will 
continue  to  be  controlled  and  performed 
siK.h  that  the  low  turbine  missile  generation 
probability  will  be  maintained.  This  change 
does  not  involve  the  addition  or  modification 
of  plant  equipment,  nor  does  it  alter  the 
design  or  ofwration  of  plant  systems. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

.3.  The  requested  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  The  requested  change  relocates  the 
turbine  inspection  requirenjont  from  the  TS 


to  the  l-'FSAR.  Turbine  insptK.lions  will 
continue  to  be  controlled  and  performed 
such  that  the  low  turbine  missile  generation 
probability  will  be  maintained.  Therefore,  tho 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library. 
147  We.st  College  Avenue.  Hartsville. 
South  Carolina  29550. 

Attorney  for  licensee:  R.  E.  Jones. 
Ceneral  Counsel.  Carolina  Power  & 
Light  Company.  Post  Office  Box  1551. 
Raleigh.  North  Carolina  27602. 

NEC  Project  Director:  XVilliain  M. 
Balenian. 

Carolina  Power  &  Light  Company,  et 
al..  Docket  No.  50-400.  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties.  North  Carolina 

Date  of  amendment  n:quest: 
December  19.  1994. 

Description  of  amendment  request: 
The  proposed  one-time  schedular 
extension  would  allow  the  third  test  of 
the  first  10-year  service  period  to  be 
performed  during  refueling  outage  no.  7. 
at  approximately  a  54  month  interval 
instead  of  the  current  maximum 
Technical  Specification  interval  of  50 
months,  and  f;oincident  with  the  10-year 
service  period  to  be  performed  during 
refiieling  outage  no.  7  .ind  the  10-year 
inser\'ice  inspection. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  r,n.91la),  the 
licensee  has  provided  its  analysis  of  t!nr 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1  The  proposed  anieiuliiinnt  does  not 
involve  a  significant  increase  iii  tho 
probability  or  consiiquenc  es  of  an  au  ident 
(ireviously  evaluated. 

This  (pxtensionl  requrst  !:pplies  to  the 
Il.KI'  linte^rated  leak  rate  tostingl  and  docs 
not  affect  the  Icm:;;!  leak  rate  tesling  ot 
roiitainnient  pcn'-'trations  and  isoi.ition 
valves  wliert!  the  majority  ol  the  In.ikago 
occurs.  The  allowaljle  containment  li;akag<: 
used  in  the  accident  analysis  for  otfsile 
doses,  Lj.  is  0.1  [weight  percriit  pt;r  dayl  and 
for  conservatism  the  le.ik.age  is  limitoj  tu  75 
percent  I,.,  at  startup  to  account  for  th«! 
possible  degradation  of  containment  leakage 
fiarriers  between  two  ILRT  tests.  Baied  on  the 
"as  left"  leakage  data  for  the  pa.st  two  ILRTs. 
the  additional  time  period  added  to  the 
testing  interval  would  not  adversely  impact 
the  containment  leakage  barriers  to  the  extent 
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that  degradation  jwould  cause  leakage  to 
exceed  that  assumed  in  the  accident  analysis 

2.  The  proposed  amendment  does  not 
create  the  possibUity  of  a  new  or  different 
kind  of  accident  ifrom  any  accident 
previously  evaluated. 

The  change  to  jhe  Surveillance 
Requirement  is  alOne  time  (extension]  to 
extend  the  surveillance  interval  from  the 
maximum  of  50  ijionths  to  approximately  54 
months  for  performance  of  the  third  ILRT  in 
the  first  service  pioriod.  There  are  no  design 
changes  being  made  that  would  create  a  new 
type  of  accident  or  malhinction  and  the 
method  and  manner  of  plant  operation 
remain  unchanged.  Extension  of  the 
surveillance  interval  for  performing  the  ILRT 
does  not  adversely  impact  the  surveillances 
ability  to  •-hovv  that  containment  integrity  is 
maintain.!'!.  : 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  s.ifety.  I 

There  are  no  chUnges  being  made  to  the 
safety  limits  or  safety  system  settings  that 
would  adversely  mpact  plant  safetv.  The 
change  is  a  one  tifne  (extension)  to  extend  the 
time  interval  for  performing  an  ILRT 
approximately  four  months  beyond  the 
current  maximum  intei-val.  In  addition  to  the 
indication  of  continued  containment 
integrity  provided  by  the  Local  Leak  Rate 
Testing  program,   be  surveillance  test  data 
from  the  first  and  [second  ILRTs  illustrates 
tiiat  there  is  sufficient  leakage  margin  to 
ri)mdin  well  belovr  the  allowable  leakage  rate 
of  La.  The  as-left  l>ekage  rate  for  the  last  ILRT 
was  0.0614  (weigl  t  percent  per  dayl.  which 
is  well  below  the  ^i075  [weight  percent  per 
day]  allowed  by  the  T.S..  and  therefore 
provides  margin  f^t  degradation  that  is 
greater  than  the  mtitiimum  provided  by  the 
Technical  Specific  ations.  Therefore,  this 
f  hange  docs  not  significantly  reduce  the 
margin  of  safetv  fur  Technical  .Specification 
.!6,1.2.  ! 

The  NRC  stafPhas  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92((:)  are 
satisfied.  Therefdre,  the  NRC  staff 
proposes  to  determine  that  the 
.•amendment  request  involves  no 
significant  hazands  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue.  Raleigh, 
North  Carolina  27605. 

Attorney  for  licensee:  R.  E.  Jones, 
Ceneral  Counsel,  Carolina  Power  & 
Light  Company,  Pest  Office  Box  1551. 
Raleigh,  North  Carolina  27602. 

iVflC  Project  Director:  William  H. 
Bateman. 

Consumers  Power  Company.  Docket 
No.  50-255.  Palisades  Plant.  Van  Buren 
County,  Michigan 

Date  of  amendment  request: 
December  29,  1994. 

Description  of  amendment  request: 
The  proposed  anwndment  would  affect 
the  method  of  controlling  the  pH  of  the 
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post-LOCA  containment  sump  solution 
by  allowing  the  replacement  of  the 
existing  operator  actuated  Iodine 
Removal  System  with  a  passive  system 
of  baskets  of  Trisodium  Phosphate  (TSP) 
in  the  lower  regions  of  the  containment. 
The  current  Iodine  Removal  Svstem 
provides  sodium  hydroxide  (NaOH)  for 
injection  into  the  containment  spray  to 
maintain  pH  of  the  sump  solution. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  following  evaluation  supports  the 
finding  that  operation  of  the  facility  in 
accordance  with  the  proposed  change 
from  NaOH  to  TSP  requirements  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  substitution  of  TSP  baskets  for  the 
NaOH  addition  equipment  would  not  cause 
any  changes  to  the  capability,  settings,  or 
operation  of  the  plant  systems  (other  than  the 
Iodine  Removal  .System  itself)  and  would  not. 
therefore,  have  any  effect  on  the  probability 
of  occurrence  of  an  accident. 

The  substitution  of  TSP  baskets  for  the 
NaOH  addition  equipment  has  the  eff.-ct  of 
providing  more  immediate  control  of  post- 
LOCA  sump  pH,  thereby  increasing  the 
assurance  that  iodine  will  remain  in  solution 
throughout  a  postulated  event.  The 
consequences  of  accidents  evaluated  in  the 
FSAR  (Final  Safety  Analysis  Report]  will  not 
be  increa.sed  by  this  increased  assuraiK:c. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  anv 
previously  evaluated. 

The  TSP  baskets  arc  passive  componi^nts 
which  have  no  interaction  with  plant 
equipment  unless  flooding  occurs  in  the 
containment.  They  are  designed  and  lo<  ated 
such  that  they  will  not  interact  with  any 
plant  safety  equipment  during  a  seismic 
event.  The  NaOH  equipment,  whi.  h  will  be 
replaced  by  the  TSP  baskets,  has  no  function 
or  effect  on  other  equipment  except  during 
accident  conditions.  Therefore,  the 
substitution  of  TSP  baskets  for  NaOH 
addition  equipment  cannot  (.reate  tho 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 
3.  Involve  a  significant  rfdtirtion  in  a 
margin  of  safetv 

Tho  substitution  of  TSP  baskets  for  the 
NaOH  addition  equipment  would  a.ssuTe  that 
the  sump  pH  at  the  initiation  of  RAS 
[recirculation  actuation  signal]  is  l)ctween  7.0 
and  8.0  as  assumed  in  the  MH.A  [maximum 
hypothetical  accident]  analysis.  Therefore, 
this  change  would  nrjt  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Van  Wylon  Library,  Hope 
College.  Holland.  Michigan"49423. 

Attorney  for  licensee:  Judd  L.  Bacon. 
Esquire.  Consumers  Power  Company, 
212  West  Michigan  Avenue,  Jackson, 
Michigan  49201. 

NRC  Project  Director:  John  N. 
Hannon. 

Duke  Power  Company.  Docket  Nos.  50- 
369  and  50-370.  McGuire  Nuclear 
Station,  Units  1  and  2.  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request: 
December  7, 1994. 

Description  of  amendment  request: 
The  amendments  revise  the  Technical 
Specification  action  statement  to  allow 
the  Control  Room  Airlntake  to  remain 
open  when  radiation  monitors  (EMF- 
43A  and  EMF-43B)  are  inoperable. 
Immediate  action  to  return  the  monitors 
to  ser\i(;e  would  be  required. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  ihn 
issue  of  no  significant  hazard."? 
consideration,  which  is  presented 
below: 


1.  The  propos.:d  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  con.sequonces  of  any  at.c  ident 
previously  evaliiatcd  in  the  FSARlFinal 
Siifoty  Analysis  Report]. 

Tho  aniirndmenl  change  will  ensure  i  nrroi  t 
Control  Room  Ventilation  system  alignment 
in  order  to  mitigate  the  consequence  of  a 
Di'sign  Basis  L(X:A  as  described  in  FSAR 
.Se(,tion  15.6.5.3.  Environmental 
Consequences  of  a  Lo.ss  of-Coolant  .Ai  ( iii.-nls 
Control  Room  Operator  Dose. 

Tho  amendment  change  will  permit  the 
intake  to  remain  open  and  will  spocifv  that 
ai  tion  to  ntpair  tiie  affected  monitor  shall  br 
taken  immediately.  The  change  itself  is  not 
considered  to  be  an  initiator  of  anv 
previously  evaluated  accident.  Maintaining 
the  VC  intake  open  with  an  inoperable 
monitor  will  not  result  in  any  a(  cidents  th.ii 
have  not  Ijcen  previously  evaluated.  The 
implomrntatiim  of  immediate  actions  to 
repair  the  inoperable  monitor  does  not  in 
itself  represent  any  accidents  that  have  not 
licen  pn-viously  evaluated.  Thert;fore,  the 
propo.scd  Technical  Specification  change 
does  not  increase  the  occurrence  probabilitv 
of  previously  evaluated  accidents. 

The  change  to  permit  maintenance  of  open 
intakes  will  not  increase  the  consequences  of 
any  previously  evaluated  accidents.  The 
proposed  amendment  change  is  consistent 
with  the  original  .Safely  Analysis  concerning 
the  Dos-e  to  the  Operators. 

The  analysis  determined  that  the  Doses  to 
the  Operators  were  within  acceptable  ranges 
given  the  assumptions  that  the  intakes  would 
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remain  open  and  the  contaminated  air  was 
prtJcessed  through  a  Safety  Related  filter  train 
prior  to  introduction  into  the  Control  Room. 
The  proposed  change  remains  consistent 
with  this,  analysis  and  does  not  change  the 
assumptions  or  methodology  utilized  to 
assess  the  Doses  to  the  Operators  for  a 
hypothesized  DBA;  therefore,  the  proposed 
amendment  change  will  not  increase  the 
consequences  of  any  previously  evaluated 
accident. 

2.  The  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  not  previously  evaluated. 

The  proposed  change  will  not  modify, 
delete,  or  add  any  systems  or  components; 
therefore,  no  new  failure  modes  or  accidents 
scenarios  will  be  created. 

No  test  or  experiments  will  be  revised; 
therefore,  no  new  initiating  events  or 
unanalyzed  condition  will  be  created. 
Administrative  changes  to  surveillance 
procedures  will  be  minor  and  will  not  create 
a  safety  concern. 

3.  No  significant  reduction  in  a  margin  of 
safety  will  occur. 

The  proposed  amendment  change 
requiring  immediate  action  to  initiate  repairs 
to  an  inoperable  monitor  does  not  impact 
existing  Safety  Margins.  Since  requirements 
for  immediate  corrective  action  does  not 
currently  exist  within  the  Specification,  the 
changes  will  enhance  the  availability  of  the 
subject  monitors. 

The  proposed  amendment  does  not 
change/impact  any  assumption  or  methods 
utilized  to  assess  the  doses  to  the  operators 
for  a  hypothetical  worst  case  DBA. 
Accordingly,  the  proposed  amondmont  docs 
not  reduce  any  safety  margins. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiHcant  hazards  consideration. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina.  Charlotte  (UNCC 
Station).  North  Carolina  28223. 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company.  422  South 
Church  Street,  Charlotte.  North  Carolina 
28242. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3.  SL  Charles  Parish.  Louisiana 

Date  of  amendment  request: 
December  9,  1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  (TSs)  by 
revising  the  allowable  of}ening 
tolerances  on  the  Pressurizer  Code 
Safety  Valves  and  the  Main  Steam  Line 
Code  Safety  Valves  from  plus  or  minus 
1%  to  plus  or  minus  3%.  This  request 


is  submitted  as  a  result  of  an  effort  to 
improve  valve  performance  and  to 
ensure  that  the  TS  limits  are  consistent 
with  expected  valve  performance 
capabilities. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
any  change  to  the  physical  characteristics  of 
the  PSVs  {pressurizer  safety  valves]  and 
MSSVs  Imain  s'.am  safety  valves]  and  will 
have  no  impdJ.t  on  the  PSVs  and  MSSVs  as- 
left  setting.  This  change  only  atlows  for  a 
larger  (plus  or  minus  3%  versus  plus  or 
minus  1%)  as- found  setpoint  tolerance. 
Therefore,  this  change  has  no  impact  on  the 
probability  of  occurrence  of  any  accident 
previously  evaluated.  The  impact  of  this 
change  on  the  FSAR  [final  safety  analyses 
report]  analyses  has  been  evaluated  and  the 
results  of  the  impacted  events  have  t)een 
found  to  be  within  the  acceptable  limits. 

Therefore,  revising  the  PSV  and  MSSV  as- 
found  opening  setpoint  tolorance  from  plus 
or  minus  1%  to  plus  or  minus  3%  f|oes  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  The  proposed  changes  to  the  PSVs  and 
MSSVs  as-found  opening  setpoint  tolerance 
do.  not  modify  equipment  or  change  the 
manner  in  which  the  plant  will  be  ojKsrated. 
The  safety  valves  will  continue  to  function 
per  their  design.  .Since  no  hardware 
modifications  or  changes  in  ojieration 
procedures  will  be  made,  the  proposed 
changes  will  not  create  the  possibility  of  u 
new  or  different  kind  of  accident  from,  any 
accident  previously  evaluated. 

3.  The  impact  of  the  proposed  changes  on 
the  Waterford  3  FSAR  analyses  have  been 
evaluated.  The  evaluation  demonstrates  that 
the  results  of  the  impacted  events  ^cmain(^d 
within  the  acceptable  limits.  The  system 
capabilities  to  mitigate  and/or  prevent 
accidents  will  be  the  same  as  they  were  prior 
to  these  changes.  Therefore,  the  proposed 
changes  do  not  involve  a  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
propo.ses  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library.  Louisiana  Collection,  Lakefront. 
New  Orleans,  Louisiana  70122. 

Attorney  for  licensee:  N.S.  Reynolds. 
Esq.,  Winston  &  Strawn  1400  L  Street 
N  W.,  Washington.  D.C.  20005-3502. 

NRC  Project  Director:  William  D. 
Beckner. 


Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station. 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request: 
December  9.  1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  (TSs)  by 
revising  a  plant  protection  system  (PPS) 
trip  setpoint  and  several  allowable 
values  such  that  they  will  be  consistent 
with  the  current  setpoint/uncertainty 
methodology  being  implemented  at 
Waterford  3. 

Basis  for  proposed  no  significant 
hazards  consideration  deternun:tinn: 
As  required  by  10  CFR  50  91(a).  llie 
licensee  has  provided  its  analysts  of  the 
i.ssue  of  no  significant  hazards 
consideration,  which  is  presented 
below 

Implementing  the  proposed  change  will 
not  affect  any  design  Iwsis  accident.  The 
revised  Trip  Setpmint  and  Allowable  Values 
are  based  upon  the  .same  Analytical  Limits 
that  form  the  twsis  for  the  current  Trip 
Setpoints  and  Allowable  Values.  The  design 
basis  for  each  Trip  Setjioint  was  verified  to 
Ik!  consistent  with  the  appropriate  accident 
analyses  as  part  of  the  process  of  revising  the 
PI\S  setpoint  analysis.  The  proposed  change 
would  implement  a  new  Trip  Setpoint  for  ih'- 
Reactor  CkK)lant  [RC]  Systirm  Lf)w  Flow 
Reactor  trip  and  new  Allowable  Valu'^s  for 
RC:  Low  Flow.  HI  Log  Powi-r,  HI  Steam 
(Generator  Water  Level.  HI  Containment 
Pressure.  Low  Pressiiriz^T  Pressur*-.  Low 
Steam  (ienerator  Pressure.  I.fiw  Steam 
Clenenitor  Water  Level,  anil  Low  RWSP 
Irefui'ling  water  sloriige  pfw>l|  Lfvel.  iias»'d  on 
the  results  of  calculation  EC-ly2-01P  The 
revised  Low  RC  Flow  Trip  .Svtpoint  is  based 
on  the  same  analytical  limit  a<  the  current 
setpoint.  The  revised  calculation  u.scs  the 
same  design  inputs  with  a  similarly  based 
methodology  to  calculate  a  smaller  Uvup 
uncertainty.  This  results  in  a  revised  KC  Low 
Flow  Trip  Setpoint  that  retains  the  original 
analysis  limit.  Therefore,  the  proposed 
change  will  not  involve  a  significant  iiicreas<; 
in  the  probability  or  consequenrt-s  of  any 
previously  analyzed  accident. 

Plant  operation  and  the  manner  in  which 
the  plant  is  operated  will  ntit  be  altered  as 
a  result  of  implementing  the  proposed 
change  since  no  new  system  or  design  change 
is  being  implemented.  The  proposed  -Setpoint 
and  Allowable  Value  changes  do  not  rjeate 
any  new  system  interactions  or  interfaces.  All 
information  used  to  calculate  the  new  Triji 
Setpoint  is  consistent  with  that  of  the 
existing  accident  analyses,  and  no  new 
system  interfaces/interactions  arecreate«l. 
Therefore,  the  proposed  change  will  not 
create  the  ptossibility  of  a  new  or  different    . 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  setpoint  change  revised  the 
point  at  which  the  RCS  Low  Flow  reactor  trip 
initiates  a  reador  trip.  The  Trip  Setpoint  is 
based  on  the  same  Analytical  Limit  used  to 
determine  the  current  setpoint.  In  addition, 
the  same  basic  setpoint  determination 


methodology  is  employed.  That  is.  the  Trip 
Setpoint  is  the  Analytical  Limit  plus  or 
minus  the  Total  Loop  Uncertainty  |TLU).  The 
Allowable  Value  is  the  Trip  Setpoint  plus  or 
minus  the  Periodic  Test  Error  jPTEl.  The 
change  in  the  setpoint  and  allowable  values 
are  Isic)  due  to  a  change  in  calculated  TLU 
and  PTE.  The  proposed  Trip  Setpoint  and 
Allowable  Values  are  based  on  the  same 
Analytical  Limits  for  the  affected  parameters 
and  are  determined  using  approved 
methodology.  Therefore,  the  proposed 
change  will  not  involve  a  significant 
reduction  in  maigin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library.  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington.  D.C.  20005-3502. 

NRC  Project  Director  William  D. 
Beckner. 


Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton. 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtie  Electric  Generating  PlanL 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  amendment  request: 
December  27, 1994. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  period  for  conducting  leak 
testing  of  containment  purge  valves  to 
every  refueling  outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  to  the  Technical 
Specifications  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  because 
the  Itest]  results  have  demonstrated  that  the 
resilient  seat  material  does  not  degrade  and 
cause  containment  isolation  valves  to  leak. 
Therefore  the  valves  will  perform  as  assumed 
in  the  accident  analyses. 

2.  The  proposod  change  to  the  Technical 
Specifications  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  because  it 
does  not  require  the  valves  to  function  in  any 
manner  other  than  that  which  is  currently 
required. 

3.  The  proposed  addition  to  the  Technical 
Specifications  does  not  involve  a  significant 
reduction  in  a  margin  of  safety  because  it 


only  affects  the  frequency  of  the  test  and  does 
not  change  the  leakage  acceptance  criteria. 
Since  sufficient  data  has  been  collected  to 
demonstrate  that  the  resilient  seals  do  not 
degrade,  testing  at  the  same  frequency  as 
other  containment  isolation  valves  will  not 
reduce  the  margin  of  safety  provided  by  the 
Technical  Specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library, 
412  Fourth  Street,  Waynesboro.  Georgia 
30830. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman  Sanders, 
NationsBank  Plaza,  Suite  5200,  600 
Peachtree  Street,  NE.,  Atlanta,  Georgia 
30308. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton. 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtie  Electric  Generating  Plant, 
Units  1  and  2.  Burke  County,  Georgia 

Date  of  amendment  request: 
December  29, 1994. 

Description  of  amendment  request: 
This  request  withdraws  a  similar 
request  dated  January  22, 1993,  as 
supplemented  August  8,  1993.  and 
submits  a  new  one  in  its  place.  The 
proposed  amendments  would  revise  the 
Technical  Specifications  (TS)  to  add  the 
automatic  load  sequencer  specification 
to  TS  Section  3/4.3,  Instrumentation, 
and  associated  Bases,  and  TS  Section  3/ 
4.8,  Electrical  Power  Systems. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  to  the  Technical 
Specifications  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  because 
the  action  to  be  taken  when  an  automatic 
load  sequencer  is  inoperable  is  consistent 
with  that  of  a  more  stringent  condition 
already  specified,  namely,  the  loss  of  an 
entire  train  of  emergency  power  during 
Modes  1-4,  and  for  Modes  5  and  6  adding 
specific  actions  which  previously  had  never 
been  addressed  in  TS. 

2.  The  proposed  change  to  the  Technical 
Specifications  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  because  it 


does  not  involve  any  change  to  the  design, 
operation,  or  performance  of  the  automatic 
load  sequencer.  It  only  serves  to  dearly 
identify  the  appropriate  conservative 
response  to  an  inoperable  automatic  load 
sequencer  applicable  to  the  plant  mode  of 
operation. 

3.  The  proposed  change  to  the  Technical 
Specifications  does  not  involve  a  significant 
reduction  in  a  margin  of  safety  because  the 
proposed  actions  to  take  when  an  automatic 
load  sequencer  is  inoperable  lare]  the  same 
as  the  action  already  required  by  the 
Technical  Specifications  when  no  power  is 
available  to  the  entire  emergency  bus  during 
Modes  1—4  and  by  adding  requirements 
during  Modes  5  and  6.  which  had  previously 
never  been  addressed. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Librarj-, 
412  Fourth  Street,  Waynesboro,  Georgia 
30830. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman  Sanders, 
NationsBank  Plaza,  Suite  5200,  600 
Peachtree  Street,  NE.,  Atlanta.  Georgia 
30308. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-^24  and  50- 
425,  Vogtie  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  amendment  request:  January 
3,  1995. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
with  editorial  changes  to  the  Action 
Statements  of  TS  Sections  3.8.1.1  and 
3.8.1.2  in  order  to  reflect  the  availability 
of  a  third  offsite  ac  electrical  source. 
Surveillance  Requirement  4.8.1.1.1  is 
being  clarified  to  distinguish  that  the 
offsite  ac  circuits  which  are  connected 
to  the  onsite  Class  IE  distribution 
svsfem  are  required  to  be  verified 
dFER.\BLE.  The  amendments  also 
modify  the  Technical  Specifications 
with  the  addition  of  a  footnote  toTS 
Section  3.8.3.1.  to  allow  the  connection 
of  the  third  offsite  ac  source  to  the 
onsite  busses. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  pre.sented 
below: 


^ 
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Based  on  the  considerations  regarding 
the  addition  of  a  footnote  for  proper  bus 
alignment  during  operating  condition.s, 
the  licensee  submitted  the  following 
analysis  in  accordance  with  10  CFR 
50.92. 

1.  The  proposed  change  to  the  Technical 
Specifications  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  because 
the  probability  of  an  LOSP  or  an  SBO  is  not 
increased  by  the  allowance  of  having  both 
redundant  emergency  busses  of  4160  volt 
switchgear  connected  to  one  ofTsite  source 
(RAT).  The  probability  of  having  an  LOSP  is 
not  increased  since  the  TS  currently  allow  for 
a  72  hour  LCO  for  one  offsite  power  source 
and  the  time  the  two  redundant  4160  volt 
safety  busses  will  be  temporarily  aligned  to 
one  RAT  is  well  within  this  time  frame. 
During  this  time  the  busses  are 
interconnected,  each  bus  is  provided 
adequate  protection  and  separation  by  having 
separate  and  redundant  Class  lE  circuit 
breakers,  one  per  bus.  The  probability  of  an 
SBO  is  not  increased  since  neither  bus'  EDG 
will  be  affected  during  this  operation,  and 
since  this  is  a  proceduralized  manual 
alignment,  the  interconnection  to  one  RAT 
will  not  be  initiated  if  either  EDG  were 
inoperable.  Also,  the  addition  of  the  new 
"swing"  offsite  power  source  (SAT), 
increases  availability  and  flexibility  of  the 
VEGP  response  to  either  an  LOSP  or  SBO. 

2.  The  proposed  change  to  the  Technical 
Specifications  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  because 
the  only  postulated  adverse  consequences  of 
tying  t)oth  redundant  4160  volt  safety  busses 
together  to  one  RAT  is  an  LOSP.  An  LOSP 

is  a  design  basis  event  which  has  already 
been  analyzed  for  VEGP.  In  response  to  an 
LOSP.  both  EDGs  remain  capable  of  carrying 
the  required  loads  to  mitigate  the 
consequences  of  any  postulated  design  basis 
accident  during  or  coincident  with  an  LOSP. 

3.  The  proposed  addition  to  the  Technical 
Specifications  does  not  involve  a  significant 
reduction  in  a  margin  of  safety  because  the 
only  accident  mitigating  equipment  and/or 
power  sources  which  will  be  unavailable 
during  the  transfer  of  offsite  power  sources 
is  the  offsite  power  source  being  removed 
from  service,  allowed  by  existing  TS  LCO 
3.8.1.1(a).  The  13.8  kV  loads  associated  with 
the  RAT  being  removed  from  service  and  all 
of  the  4160  volt  non-Class  lE  loads  fed  from 
either  RAT  will  be  unavailable  during  this 
temporary  alignment.  All  of  these  loads  are 
nonsafety  related  and  therefore  are  enveloped 
by  the  existing  LOSP  analysis. 

Based  on  the  considerations  regarding 
clarification  of  SAT  Use  and  Expanded 
Bases,  the  licensee  submitted  the 
following  analysis  in  accordance  with 
10  CFR  50.92. 

1.  The  proposed  change  to  the  TS  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  only 
clarifications  to  existing  TS  action  statements 
and  an  additional  expanded  bases  are  being 
made.  No  changes  to  the  existing  TS 


requirements  for  A.C.  sources  are  being 
made.  The  safety  function  of  the  offsite 
power  source  is  unchanged  by  the  addition 
of  the  SAT  and  the  probability  of  an  LOSP 
or  SBO  is  not  inci«ased.  In  actuality,  the 
addition  of  the  SAT  increases  the  availability 
and  flexibility  of  VEGP  responses  to  either  an 
LOSP  or  SBO. 

2.  The  proposed  change  to  the  TS  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  because  the  loss  of  the 
SAT  while  being  utilized  to  meet  TS  offsite 
power  source  requirements  is  enveloped  by 
existing  LOSP  analysis. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety 
because  although  the  SAT  has  no  13.8  kV 
secondary  winding,  nor  the  same  capacity  as 
a  RAT  for  accepting  4.16  kV  non  Class  lE 
loads,  these  loads  are  nonsafety  related  and 
therefore  enveloped  by  existing  analysis.  If  a 
unit  trip  were  to  occur  while  one  4.16  kV 
safety  bus  is  being  powered  from  the  SAT. 
the  effect  is  a  loss  of  the  13.8  kV  and  non 
Class  IE  4.16  kV  loads  associated  with  the 
out  of  service  RAT.  This  scenario  is 
enveloped  by  existing  LOSP  analysis. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library. 
412  Fourth  Street,  Waynesboro,  Georgia 
30830. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman  Sanders. 
NationsBank  Plaza.  Suite  5200.  600 
Peachtree  Street,  NE.,  Atlanta,  Georgia 
30308 

NRC  Project  Director  Herbert  N. 
Berkow. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Donald 
C  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  amendment  requests:  August 
12.  1992  and  supplemented  April  12. 
1993. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
change  the  minimum  channels  operable 
for  the  pressurizer  safety  valve  po.sition 
indicator  acoustic  monitor  to  two  out  of 
three  total  from  one  per  valve.  The 
amendments  also  delete  footnotes 
which  are  no  longer  applicable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


We  (the  licensee]  have  evaluated  the 
proposed  T/Ss  exemption  and  have 
determined  that  it  should  not  require  a 
significant  hazards  consideration  based  on 
the  criteria  established  in  10CFR50.92(c). 
Operation  of  the  Cook  Nuclear  Plant  in 
accordance  with  the  proposed  amendment 
will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Although  the  proposed  exemption  results 
in  the  operator  having  one  less  source  of 
information  on  plant  status,  it  does  not  create 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  acoustic  monitors  do  not 
perform  a  function  vital  to  safe  shutdown  or 
to  the  isolation  of  the  reactor,  or  the  rractor 
coolant  system  pressure  boundar\-,  nor  is 
there  a  mechanism  involving  an  operable  or 
inoperable  pressurizer  safety  valve  acoustic 
monitor  which  would  initiate  an  accident. 
These  monitors  were  added  to  meet  the 
requirements  of  NUREC-0578  and  NUREG- 
0737.  During  normal  operations,  other 
instrumentation  exists  that  provides  the 
operator  with  indication  of  safety  valve 
actuation.  The  acoustic  monitors  are  not 
necessary  to  and  are  not  used  in  the 
emergency  operating  procedures.  In  addition, 
the  acoustic  monitors  being  inoperable  will 
not  result  in  an  uncontrolled  release  of 
radiation  to  the  environment  and  will  not 
initiate  an  accident.  Finally,  although  the 
operator  may  have  one  less  channel  operable, 
the  operator  receives  no  less  information 
than  if  all  three  channels  are  operable 
because  one  valve  opening  causes  all 
operable  channels  to  actuate.  Therefore,  we 
conclude  that  the  proposed  T/Ss  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

As  previously  stated,  the  purpose  of  the 
acoustic  monitor  is  to  provide  the  operator 
with  information  regarding  safety  valve 
position  that  may  assist  in  the  mitigation  of 
the  consequences  of  an  accident. 
.Specifically,  it  provides  information  that  a 
safety  valve  has  lifted.  However,  the  operator 
has  other  mechanisms  for  obtaining 
equivalent  information.  In  addition,  the 
signals  generated  by  an  acoustic  monitor  do 
not  initiate  any  other  equipment  actuation, 
nor  will  the  inoperability  of  an  acoustic 
monitor  initiate  any  accident.  Consequently, 
the  proposed  T/Ss  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety 

The  proposed  T/Ss  changes  result  in  the 
operator  potentially  having  one  less  source  of 
information  on  plant  status.  However,  we 
believe  the  margin  of  safety  is  not  reduced  for 
several  reasons.  First,  the  operator  is 
provided  with  other  viable  flow  detection 
devices  to  determine  pressurizer  safety  valve 
position,  i.e..  the  temperature  sensor  on  the 
discharge  line  associated  with  the  inoperable 
acoustic  monitor,  and  pressurizer  relief  tank 
level(NLA-351).  temperature (NTA-351) 


and  pressure  (NPA-351)  indications.  Also, 
the  acoustic  monitors  are  not  used  by  the 
operators  in  an  emergency  situation,  as  the 
operator  relies  on  other  indications  of  loss  of 
reactor  coolant  inventory  per  the  emergency 
operating  procedures.  In  addition,  previous 
experience  with  the  pressurizer  safety  valve 
position  indicator  acoustic  monitoring 
system  has  shown  that,  when  any  one  of  the 
pressurizer  safety  valves  opens,  alt  three 
safety  valve  position  indicator  acoustic 
monitors  are  actuated.  Because  of  this,  the 
operator  receives  no  less  information 
regardless  if  only  two  or  three  channels  are 
operable. 

Based  on  the  above,  we  believe  that  having 
an  acoustic  monitor  inoperable  does  not 
warrant  reactor  and  plant  shutdown.  As  the 
T/Ss  are  currently  stated,  should  one 
pressurizer  saSety  valve  position  indicator 
acoustic  monitor  become  inoperable,  it  must 
be  restored  to  operable  status  within  thirty 
days  or  the  unit  must  be  in  hot  shutdown 
within  the  subsequent  twelve  hours.  Thermal 
cycling  from  unwarranted  plant  shutdowns 
increases  the  likelihood  of  reactor  vessel 
embrittlement  and  unnecessarily  challenges 
the  safety  systems.  Because  a  signal  from  the 
pressurizer  safety  valve  position  indicator 
acoustic;  monitors  is  not  necessary  nor  used 
to  ensure  the  safe  shutdown  of  the  unit  even 
if  a  pressurizer  safety  valve  is  opened  or 
stuck  open  during  an  emergency  situation, 
we  believe  that  a  plant  shutdown  due  to  an 
inoperable  acoustic  monitor  would  be 
unwarranted. 

We  believe  that  the  unit  can  be  operated 
safely  and  that  we  would  still  meet  the  intent 
of  NUREG-0538  and  NUREG-0737  with  only 
two  out  of  three  pressurizer  safety  valve 
position  indicaftor  acoustic  monitors 
operable. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St. 
Joseph,  Michigan  49085. 

y4ttorney/oriicensee;  Gerald  Chamoff. 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NVV, 
Washington,  DC  20037. 

NRC  Project  Director:  John  N. 
Hannon. 

Maine  Yankee  Atomic  Power  Company, 
Docket  Na  50-309,  Maine  Yankee 
Atomic  Povrer  Station,  Lincoln  County, 
Maine 

Date  of  amendment  request: 
November  18, 1994. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  title  of  certain  Plant 
Operation  Review  Committee  (PORC) 
members  to  reflect  recent  Maine  Yankee 
organizational  changes:  update  training 


requirements  to  comply  with  10  CFR 
50.120,  Training  and  qualification  of 
nuclear  power  plant  personnel;  and 
reporting  firequency  requirements  for  the 
Radioactive  Effluent  Release  and 
Estimated  Dose  and  Meteorological 
Summary  Reports. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  A 
summary  of  the  licensee's  analysis  is 
presented  below: 

1.  The  proposed  amendment  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  changes  proposed  by  this 
amendment  request  are  administrative 
in  nature.  Because  the  proposed  changes 
do  not  involve  any  physical  alterations 
to  plant  equipment,  operating  setpoints, 
parameters  or  conditions,  the  plant's 
response  to  previously  evaluated 
accidents  is  not  affected. 

The  licensee  therefore  concludes  that 
implementation  of  the  proposed  change 
will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  amendment  would 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  administrative  nature  of  the 
proposed  changes  does  not  affect  the 
design,  operation,  maintenance  or 
testing  of  the  plant.  Thus,  no  new 
modes  of  failure  are  created. 

The  licensee  therefore  concludes  that 
implementation  of  the  proposed  change 
will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  amendment  would 
not  involve  a  significant  reduction  in  a 
marein  of  safety. 

The  proposed  change  reflects  an 
organizational  change  that  does  not 
modify  the  qualification  requirements  or 
competence  of  the  members  of  the 
PORC.  Thus,  the  capability  of  PORC  to 
meet  its  responsibilities  in  accordance 
with  the  plant  Technical  Specifications 
is  unchanged. 

Deleting  the  current  training 
requirement  for  Shift  Technical 
Advisors  eliminates  duplicative  training 
requirements  and  represents 
conformance  to  10  CFR  50.120,  Training 
and  qualification  of  nuclear  power  plant 
personnel. 

Elevating  the  responsibility  for 
training  the  plant  staff  from  the 
Manager,  Operations  Department,  to  the 


Vice  President  of  Operations,  does  not 
represent  a  reduction  in  a  margin  of 
safety. 

The  proposed  change  to  the 
Radioactive  Effluent  Release  and 
Estimated  Dose  and  Meteorological 
Summary  Reports  is  related  to  the 
submittal  schedule  for  statistical  data 
and  is  administrative  in  nature.  The 
change  in  submittal  frequency  provides 
consistency  between  the  various 
required  reports  and  also  is 
administrative  in  nature. 

The  licensee  therefore  concludes  that 
implementation  of  the  proposed  change 
would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset.  Maine 
04578. 

Attorney  for  licensee:  Mary  Ann 
Lynch,  Esquire,  Maine  Yankee  Atomic 
Power  Company,  329  Bath  Road. 
Brunswick,  Maine  04011. 

NEC  Project  Director.  Walter  R 
Butler. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-336,  Millstone 
Nuclear  Power  SUtion,  Unit  No.  2.  New 
London  County,  Connecticut 

Date  of  amendment  request: 
December  16,  1994. 

Description  of  amendment  request: 
The  proposed  change  to  the  Technical 
Specifications  would  require  the  wind 
direction  and  wind  speed  sensors  at  the 
142  foot  elevation  to  identify  the  data  to 
determine  action  required  to  preclude 
flood  damage  to  the  Service  Water 
Pumps.  Also,  the  proposed  change 
would  correct  a  typographical  error  in 
the  location  of  the  sensors  at  the  374 
foot  elevation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

•  *  •  The  proposed  changes  do  not 
involve  a  significant  hazards  consideration 
because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analvzed. 

NNECO  (Northeast  Nuclear  Energy 
Company)  is  proposing  to  revise  IjCOs 
[Limiting  Conditions  for  Operationl 
3.7.5.1.b.3  and  3.7  5.1.b.4  and  Table  3.3-8  of 
the  Millstone  Unit  No.  2  Technica) 
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Specifications  by  changing  the  elevation  that 
the  average  wind  S()eed  and  average  wind 
direction  are  measured  and  by  correcting  a 
typographical  error,  respectively.  The 
proposed  changes  have  no  effect  on  any  of 
the  accidents  analyzed  in  Chapter  14  of  the 
Millstone  Unit  No.  2  FSAR  IFinal  Safety 
Analysis  Report).  Site  flooding  is  considered 
in  Section  2.5.4.2.1  of  the  FSAR.  Utilizing  the 
wind  speed  indicator  at  the  142-foot 
elevation,  in  lieu  of  the  indicator  on  the  374- 
foot  elevation  will  not  significantly  change 
the  ability  of  personnel  to  predict  the 
potential  for  a  major  storm  with  flooding. 

The  proposed  changes  do  not  alter  the 
intent  of  the  surveillances,  do  not  involve 
any  physical  changes  to  the  plant,  do  not 
alter  the  way  any  structure,  system,  or 
component  functions,  and  do  not  modify  the 
manner  in  which  the  plant  is  operated. 

Based  on  the  above,  the  proposed  changes 
do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

NNECO  is  proposing  to  revise  LCOs 
3.7.5.1.b.3  and  3.7.5.1.b.4  and  Table  3.3-8  of 
the  Millstone  Unit  No.  2  Technical 
Specifications  by  changing  the  elevation  that 
the  average  wind  spteed  and  average  wind 
direction  are  measured  and  by  correcting  a 
typographical  error,  respectively.  The 
proposed  changes  do  not  alter  the  intent  of 
the  surveillances,  do  not  involve  any 
physical  changes  to  the  plant,  do  not  alter  the 
way  any  structure,  system,  or  component 
functions,  and  do  not  modify  the  manner  in 
which  the  plant  is  operated. 

While  the  proposed  changes  to  LCOs 
3.7.5.1.b.3  and  3.7.5.1.b.4  do  change  the 
measurement  location  stipulated  by  the 
technical  specifications,  this  change  is 
insignificant  Utilizing  the  wind  speed 
indicator  at  the  142-foot  elevation,  in  lieu  of 
the  indicator  on  the  374-foot  elevation  will 
not  significantly  change  the  ability  of 
personnel  to  predict  the  potential  for  a  major 
storm  with  flooding. 

Based  on  the  above,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

NNECO  is  proposing  to  revise  LCOs 
3.7.5.1.b.3  and  3.7.5.1.b.4  and  Table  3.3-8  of 
the  Millstone  Unit  No.  2  Technical 
Specifications  by  changing  the  elevation  that 
the  average  wind  speed  and  average  wind 
direction  are  measured  and  by  correcting  a 
typographical  error,  respectively.  The 
proposed  changes  will  have  no  impact  on  the 
physical  protective  boundaries  (fuel  matrix/ 
cladding,  reactor  coolant  system  pressure 
boundary,  and  containment).  The  proposed 
changes  do  not  alter  the  intent  of  the 
sur\f  illances.  do  not  involve  any  physical 
changes  to  the  plant,  do  not  alter  the  way  any 
structure,  system,  or  component  functions, 
and  do  not  modify  the  manner  in  which  the 
plant  i.s  operated. 

While  the  proposed  changi«  to  LCOs 
3.7,5.1.b.3  and  3.7.5.1.b.4  do  change  the 
manner  in  which  potential  flooding  is 


predicted,  this  change  is  insignificant. 
Utilizing  the  wind  speed  and  direction 
indicators  at  the  142-foot  elevation,  in  lieu  of 
the  indicators  at  the  374-foot  elevation  will 
not  significantly  change  the  ability  of 
personnel  to  predict  the  potential  for  a  major 
storm  with  flooding. 

Based  on  the  above,  the  proposed  changes 
do  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  public  document  room  location: 
Learning  Resource  Center.  Three  Rivers 
Community-Technical  College.  Thames 
Valley  Campus,  574  New  London 
Turnpike,  Norwich.  CT  06360. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco.  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company. 
Post  Office  Box  270.  Hartford.  CT 
06141-0270. 

NRC  Project  Director:  Phillip  F. 
McKee. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-336,  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request: 
December  21, 1994. 

Description  of  amendment  request: 
Proposed  revision  to  License  Condition 
and  Technical  Specifications  to  relocate 
the  Fire  Protection  Requirements  from 
the  Technical  Specifications  to  another 
controlled  document,  the  technical 
requirements  manual  (TRM). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

•  •  •  The  proposed  changes  do  not 
involve  a  significant  hazards  consideration 
because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  relocates  the 
provisions  of  the  Fire  Protection  Program  that 
are  contained  in  the  Technical  Specifications 
and  places  them  in  the  TRM.  No  current 
requirements  are  being  added  or  deleted 
aside  from  removal  of  the  special  reports 
section.  Review  of  the  Fire  Protection 
Program  and  its  revisions  will  be  the 
responsibility  of  the  PORC  [Plant  Operations 
Review  Committee)  and  SORC  (Station 
Operations  Review  Conunittee).  just  as  it  has 
always  been  the  responsibility  of  these 
groups  to  review  changes  to  the  fire 
protection  Limiting  Condition  for  Operation 


and  Surveillance  Requirements  when  they 
were  part  of  the  Technical  Specifications.  In 
addition,  no  design  basis  accidents  are 
affected  by  this  change,  nor  are  safety 
systems  adversely  affected  by  the  changes. 
Therefore,  there  is  no  impact  on  the 
probability  of  occurrence  or  the 
consequences  of  any  design  basis  accidents. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  relocate  the 
provisions  of  the  Fire  Protection  Program  that 
are  contained  in  the  Technical  Specifications 
and  places  them  in  the  TRM.  No  current 
requirements  are  being  added  or  deleted 
aside  from  removal  of  the  special  report 
section.  There  are  no  new  failure  modes 
associated  with  the  proposed  changes.  Since 
the  plant  will  continue  to  operate  as 
designed,  the  proposed  changes  will  not 
modify  the  plant  response  to  the  point  where 
it  can  be  considered  a  new  accident. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

No  change  is  being  proposed  for  the  Fire 
Protection  Program  requirements  themselves. 
The  relevant  Technical  Specifications  are 
being  relocated,  and  the  requirements 
contained  therein  are  being  incorporate|^into 
the  TRM.  Plant  procedures  will  continue  to 
provide  the  sf)ecific  instructions  necessary' 
for  the  implementation  of  the  requirements, 
just  as  when  the  requirements  resided  in  the 
Technical  Specifications.  Fire  Protection 
Program  changes  will  be  governed  by  the 
provisions  of  10  CFR  50.59  and  the  current 
fire  protection  license  condition.  As  such,  the 
changes  do  not  directly  affect  any  protective 
boundaries  nor  does  it  impact  the  safety 
limits  for  the  boundary.  Thus,  there  are  no 
adverse  impacts  on  the  protective 
boundaries,  safety  limits,  or  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resource  Center. 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike.  Norwich,  CT 
06360. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
Post  Office  Box  270.  Hartford,  CT 
06141-0270. 

NRC  Project  Director:  Phillip  F- 
McKee. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Dateof  amendment  request: 
December  2. 1994. 

Description  of  amendment  request: 
The  proposed  amendment  modifies  the 


surveillance  requirements  for  the  power 
range  neutron  flux  instrumentation  to 
permit  entefing  reactor  operating  modes 
1  and  2  to  perform  necessary  test  for 
power  range  detectors. 

Basis  for  proposed  no  significant 
hazards  coniiideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licen.see  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideratioa  (SHC).  which  is  presented 
below:  j 

*   *   *  The  |)roposed  changes  do  not 
involve  an  SHC  because  the  changes  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  analyzed. 

NNECC5  is  proposing  to  modifv  Table  4.3- 
1  by  adding  Njote  5  to  Functional  Units  2b. 
3,  and  4.  Thisinote  provides  an  exception 
from  the  provisions  of  Technical 
Specification  4.0.4.  Entry  into  Mode  2  or 
Mode  1 .  Hs  .ipiM-opriate.  would  allow  for 
appropridle  test  conditions  to  complete  the 
channel  calibration  of  power  range  neutron 
detectors  (i.e..  Functional  Units  2b,  3,  and  4 
of  Tabic  4.3-1).  This  will  improve  plant 
safety  by  performing  tests  at  proper 
conditions.  The  acceptance  criteria,  such  as 
response  times,  test  frequency,  or  test 
methods,  are  not  revised.  Therefore,  the 
power  range  neutron  detectors  will  perform 
their  intended  function  when  called  upon. 
Additionally,  the  proposed  changes  are 
consistent  with  the  new.  improved  STS  for 
the  Westinghouse  plants  (NUREG-1431). 

Based  on  the  above,  the  proposed  changes 
to  Functional  Units  2b,  3,  and  4  of  Table  4.3- 
1  of  the  Millstone  Unit  No.  3  Technical 
Specifications  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  changes  to  Functional  Units 
2b,  3.  and  4  of  Table  4.3-1  do  not  make  any 
physical  or  operational  changes  to  existing 
plant  structures,  systems,  or  components. 
The  proposed  changes  do  not  introduce  any 
new  failure  mode.  They  simply  allow  tests  to 
be  performed  aJ  appropriate  conditions  (e.g.. 
Mode  2  or  Mode  1  rather  than  Mode  4  or 
Mode  3). 

Additionally,  the  proposed  changes  do  not 
modify  the  acceptance  criteria  for  the  tests. 
The  purpose  of  the  tests  is  to  ensure  that  the 
power  range  neutron  detectors  can  perform 
their  intended  function. 

Thus,  the  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

3.  Involve  a  sdgnificant  reduction  in  the 
margin  of  safety. 

The  proposed  changes  to  Functional  Units 
2b,  3,  and  4  of  Table  4.3-1  do  not  have  any 
adverse  impact  on  the  design  basis  accident 
analyses.  The  applicable  acceptance  criteria 
for  the  power  range  neutron  detectors  will 
not  be  modified  by  the  proposed  changes. 
The  proposed  changes  will  permit  the  tests 
to  be  conducted  under  the  proper  conditions, 
so  that  the  .ibili^y  of  the  power  range  neutron 


detectors  to  perform  their  intended  safety 
function  can  be  confirmed. 

Based  on  the  above,  there  is  no  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  com  deration. 

Local  Public  Document  Room 
location:  Learning  Resource  Center. 
Three  Rivers  Community-Technical 
College.  Thames  Valley  Campus.  574 
New  London  Turnpike.  Norwich,  CT 
06360. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco.  Senior  Nuclear  Counsel. 
Northeast  Utilities  Service  Company, 
Post  Office  Box  270.  Hartford,  CT 
06141-0270. 

NRC  Project  Director:  Phillip  F. 
McKee. 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306^  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  amendment  requests:  August 
30.  1994. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
for  Prairie  Island  Nuclear  Generating 
Plant  as  recommended  by  Generic  Letter 
(GL)  93-05.  "Line-Item  Technical 
Specification  Improvements  to  Reduce 
Surveillance  Requirements  for  Testing 
During  Power  Operation."  The  proposed 
amendments  would  also  revise  testing 
and  calibration  requirements  associated 
with  the  containment  hydrogen 
recombiners.  The  proposed  TS  changes 
are  as  follows: 

(1)  TS  Table  4.1-lC.  "Miscellaneous 
Instmmentation  Surveillance 
Requirements."  Delete  Item  14, 
"Accumulator  Level  and  Pressure"  and 
corresponding  frequency  interval 
designations. 

(2)  TS  Table  4.1-2A,  "Minimum 
Frequencies  For  Equipment  Tests."  Item 
2.  Revise  the  frequency  for  partial 
movement  of  all  control  rod  assemblies 
from  every  2  weeks  to  once  per  quarter. 

(3)  TS  4.3,  "Primar)'  Coolant  System 
Pressure  Isolation  Values."  Under 
Specification  heading,  extend  the 
amount  of  time  the  plant  can  be  shut 
down  before  pressure  isolation  valve 
testing  will  be  required  from  72  hours 
to  7  days. 

(4)TSSR4.4.I.4.4.I.a.4.4.I.b. 
4.4.Lb.l,  4.4.1.b.2.  and  4.4.I.b.3. 
"Electrical  Hydrogen  Recombiners." 
Revise  the  cojitainment  hydrogen 


recombiner  testing  surveillance 
ft^quency  from  every  6  months  to  every 
refueling  interval.  Delete  the  specific 
requirement  to  perform  CHANNEL 
CALIBRATION  of  recombiner 
instruments  and  control  circuits.  Delete 
the  requirement  to  sequentially  perform 
the  resistance  to  ground  test  following 
the  functional  test. 

(5)  TS  SR  4.5.A.2.b.  "Containment 
Spray  System."  Revise  the  containment 
spray  system  nozzle  testing  surveillance 
frequency  from  once  every  5  years  to 
once  every  10  years.   ' 

(6)  TS  SR  4.8.A.I.  4.8.A.2.  and 
Footnote,  "Auxiliary  Feedwater 
System."  Revise  the  testing  frequency 
for  the  auxiliary  feedwater  pumps  from 
intervals  of  1  month  to  semi-quarterly 
on  a  staggered  test  basis. 

(7)  BASES  4.8.  "Steam  And  Power 
Conversion  Systems."  Revise  the  Bases 
to  include  testing  fi^uency  for  the 
auxiliary  feedwater  pumps  from 
intervals  of  1  month  to  semi-quarterly 
on  a  staggered  test  basis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment[sl  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Except  for  hydrogen  recombiner  changes  to 
conform  to  Standard  Technical 
Specifications,  the  requested  changes  were 
extensively  reviewed  bv  the  NRC  during  the 
preparation  of  NUREG^1366  and  Generic 
Letter  93-05.  For  the  sake  of  clarity  each 
proposed  change  is  discussed  separately  in 
the  order  appearing  in  the  Prairie  Island 
Technical  Specifications. 

A.  This  Technical  Specification 
amendment  removes  the  accumulator  water 
level  and  pressure  channel  surveillance  from 
the  Technical  Specifications  and  places  them 
into  a  licensee  controlled  test  procedure. 
These  changes  are  consistent  with  industry, 
recognition  that  accumulator  instrumentation 
operability  is  not  directly  related  to  the 
capability  of  the  accumulators  to  perform 
their  safety  function. 

Relocating  the  instrumentation 
surveillance  requirements  is  an 
administrative  change  which  will  not  affect 
equipment  testing,  availability,  or  operation. 
Therefore,  it  will  not  have  an  effect  on  the 
probability  or  consequences  of  an  accident. 

B.  This  Technical  Specification 
amendment  changes  control  rod  movement 
from  ever>'  two  weeks  to  once  even,'  quarter 
Control  rod  movement  testing  is  performed  to 
determine  if  the  control  rods  are  immovable. 
Control  rods  may  be  electrically  stuck  due  to 
a  problem  in  the  control  rod  drive  circuitry 
or  mechanically  stuck.  Electrical  problems 
with  the  control  rod  drive  s\stem.  in-general 
ilo  not  prevent  insertion  of  a  conUt)l  rod  into 
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the  core  when  the  reactor  trip  breakers  are 
opened. 

NUREG-1366  detennined  that  control  lod 
movement  testing  Is  not  effective  in 
determining  immovable  control  rods.  Most  of 
the  mechanically  immovable  control  rods  are 
discovered  during  plant  startup  during  initial 
pulling  of  the  rods  or  during  rod  drop  testing. 
Extending  the  surveillance  interval  will  not 
affect  this  failure  discovery  method. 

The  accident  analyses  assume  that  the 
single  highest  worth  rod  is  struck  while  fully 
wi^drawn  and  will  not  insert.  One 
immovable  control  rod  will  still  bound  this 
accident  analysis.  For  these  reasons,  the 
extension  of  the  surveillance  frequency  from 
once  every  two  weeks  to  once  every  quarter 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  a  previously 
evaluated  accident. 

C  This  Technical  Specification 
amendment  will  require  Reactor  Coolant 
Systems  Pressure  Isolation  Valves  (PIV)  to  be 
surveillance  tested  after  6ev«n  days  at  cold 
shutdown  instead  of  after  three  days  at  cold 
shutdown. 

The  PIVs  are  important  in  preventing  over 
pressurization  and  rupture  of  the  Emergency 
Core  Cooling  System  low  pressure  piping 
which  could  result  in  a  LOCA  Iloss-of- 
coolant  accident]  that  bypasses  containment. 
Allowable  leakage  from  any  PIV  is 
sufficiently  low  to  ensure  early  detection  of 
possible  in-series  check  valve  failure.  This 
change  will  not  change  the  refueling  outage 
surveillance,  nor  will  it  change  the  requii^ 
testing  to  be  p>erformed  after  maintenance, 
repair,  or  r^lacement.  The  proposed  level  of 
surveillance  is  appropriate  for  these  valves. 

These  valves  have  had  very  good  operating 
performance  and  should  continue  to  have  the 
same  performance  record  with  continuation 
of  the  same  maintenance  and  testing 
program.  Furthermore,  these  vahres  are 
backed  by  motor  or  air-operated  valves  which 
have  performed  reliably. 

For  these  reasons,  the  extension  of  the 
amount  of  time  from  three  days  to  seven  days 
before  pressure  isolation  valve  testing  is 
required  will  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  a  previously  evaluated  accident. 
D.  This  Technical  Specification 
amendment  will  revise  the  containment 
hydrogen  recombiper  testing  surveillance 
from  every  six  months  to  every  refueling 
interval. 

The  two  independent  containment 
hydrogen  recombiners  provide  i)ost-accident 
hydrogen  control  of  the  containment 
atmosphere.  The  recombiners  are  designed  to 
be  passive  until  an  accident  occurs. 

Industry  experience  and  in  particular, 
Prairie  Island  experience  has  demonstrated 
that  this  equipment  is  highly  reliable.  Since 
the  recombiners  are  not  required  until  after 
an  accident,  there  would  likely  be  time  to 
effect  accessible  repairs  if  the  equipment 
were  not  operable. 

Relocation  of  the  recombiner  calibration  is 
an  administrative  change  which  will  not 
affect  recombiner  operability.  Deletion  of 
specific  testing  sequence  will  not  affect  the 
performance  of  recombiner  testing. 

Equipment  redundancy,  reliability  and 
time  for  repairs  ensures  post-accident 


control.  For  these  reasons,  these  changes  will 
not  result  in  a  significant  increase  in  the 
probability  or  consequences  of  a  previously 
evaluated  accident 

E.  This  Technical  Specification 
amendment  wrill  revise  the  containment 
spray  system  nozzle  testing  surveillance  from 
once  every  five  years  to  once  every  ten  years. 

Two  independent  containment  spray 
systems  provide  post-accident  cooling  of  the 
containment  atmosphere  and  provide  a 
mechanism  for  removing  iodine  from  the 
containment  atmosphere.  This  surveillance 
test  verifies  by  air  flow  test  that  the  spray 
nozzles  are  unobstructed.  The  extension  of 
the  surveillance  frequency  does  not  affect 
administrative  controls  that  preclude  entry  of 
foreign  material  into  the  nozzles. 

At  Prairie  Island  the  piping  headers  and 
nozzles  are  fabricated  from  austenitic 
stainless  steel.  There  have  been  no  reported 
in-service  problems  noted  with  spray  nozzle 
testing  from  plants  with  stainless  steel 
headers  and  nozzles  and  there  is  no 
indication  that  the  lines  would  corrode  and 
become  obstnicted. 

For  these  reasons,  this  change  will  not 
result  in  a  significant  increase  in  the 
probability  or  consequences  of  a  previously 
evaluated  accident. 

F.  This  Technical  Specification 
amendment  will  revise  the  frequency  for 
testing  the  Auxiliary  Feedwater  Pumps 
(AFWP)  from  monthly  to  semi-quaiterly  on  a 
STAGGERED  TEST  BASIS. 

Two  100%  redundant,  diverse  pumps 
provide  an  emergency  source  of  feedwater  to 
the  steam  generators.  The  Prairie  Island 
AFWPs  have  performed  reliably.  However, 
frequent  testing  of  the  pumi>s  and  associated 
equipment  wears  out  the  equipment  resulting 
in  equipment  unavailability.  AFWP 
availability  will  be  increased  by  semi- 
quarterly  surveillance  testing  on  a 
STAGGERED  TEST  BASIS. 

For  these  reasons,  this  change  will  not 
result  in  a  significant  increase  in  the 
probability  or  consequences  of  previously 
evaluated  accident 

Therefore,  the  probability  or  consequences 
of  an  accident  previously  evaluated  are  not 
affected  by  any  of  the  proposed  amendments. 

2.  The  proposed  amendmentlsj  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  frtun  any  accident 
previously  analyzed. 

The  extension  of  fiacility  surveillance 
intervals  as  discussed  previously  will  not 
result  in  changes  in  plant  configuration  or 
operation.  The  changes  in  recombiner 
calibration  and  testing  will  not  result  in 
changes  in  plant  configuration  or  operation. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  would  not  be  created. 

3.  The  proposed  amendmentlsl  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  amendments  proposed  in  this  License 
Amendment  Request  do  not  reduce  the 
ability  of  any  system  or  component  to 
perform  its  safety  related  function.  The  basis 
of  NUREG-1366.  Generic  Letter  93-05.  and 
the  analysis  perfionned  in  support  of  this 
License  Amendment  Request  is  that  the 
reduction  in  surveillance  testing  can  improve 


safety  by  reducing  challenges  to  plant 
systems,  personnel  exposure,  and  equipment 
wear  or  degradation.  The  propiosed  changes 
to  surveillance  frequencies  do  not  change  the 
method  of  performing  any  surveillance.  The 
operation  of  systems  and  equipment  remains 
unchanged.  Therefore,  a  significant  reduction 
in  the  margin  of  safety  would  not  be 
involved. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department. 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Attorney  for  licensee:  Jay  Silberg,  Esq.. 
Shaw.  Pittman.  Potts,  and  Trowbridge. 
2300  N  Street.  NW.  Washington,  DC 
20037. 

NRC  Project  Director:  John  N. 
Hannon. 

Northern  States  Fo%ver  Contpany, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  amendment  requests: 
December  5. 1994. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  Technical  Specification  3.8  to 
allow  containment  airlock  doors  to 
remain  open  during  core  alterations 
provided  certain  conditions  are  met. 
This  request  is  similar  to  the 
amendment  for  Calvert  Cliffs  Nuclear 
Power  Plant  which  the  NRC  approved 
on  August  30. 1994.  In  addition,  these 
amendments  would  allow  containment 
penetrations  to  remain  open  during  core 
alterations  provided  certain  conditions 
are  met. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  containment  refueling 
integrity  amendments  do  not  affect  the 
probability  of  a  fuel  handling  accident  they 
only  deal  with  the  containment  systems. 

The  containment  is  provided  for  the 
purpose  of  mitigating  the  consequences  of 
postulated  accidents.  For  the  fuel  handling 
accident  in  containment,  the  licensing  basts 
analyses,  including  the  NRC  safety 
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evaluation  report  transmitted  February  2, 
1982,  assumeil  that  containment  was 
completely  abrogated  and  all  radioactive 
materials  released  from  the  containment 
refueling  pool  are  assumed  to  be  released  to 
the  outside  atmosphere.  The  requested 
amendments  to  Technical  Specification 
3.8.A.l.a  modify  the  use  of  containment  to 
mitigate  the  consequences  of  a  fuel  handling 
accident  in  containment,  however,  since 
instantaneous  offsite  release  of  all  fuel 
handling  accident  materials  released  to 
containment  has  already  been  considered, 
the  probability  and  consequences  of  a  loss  of 
containment  accident  are  not  increased. 

Therefore,  the  probability  or  consequences 
of  an  accident  previously  evaluated  are  not 
affected  by  any  of  the  proposed  amendments. 

2.  The  propcBed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  requested  amendments  to  Technical 
Specification  3.8.A.l.a  modify  the  use  of 
containment  to  mitigate  the  consequences  of 
a  fuel  handling  accident  in  contaimnent 
There  are  no  new  failure  modes  or 
mechanisms  associated  with  the  proposed 
changes,  nor  do  the  proposed  changes 
involve  any  modification  of  plant  equipment 
or  changes  in  plant  operational  limits. 
Previous  analyses,  including  the  NRC  fuel 
handling  accident  safety  evaluation  for 
Prairie  Island,  have  already  assumed  the 
containment  is  abrogated.  The  proposed 
license  amendments  may  affect  the  release 
path  for  fission  products  released  during  a 
fuel  handling  accident  in  containment,  but 
no  new  or  different  kind  of  accident  will 
result 

Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  would  not  be  created. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety 

The  margin  of  safety  as  defined  by  the 
licensing  bases  fuel  handling  accident 
analyses  is  not  reduced.  The  previous 
analyses  are  very  conservative,  assuming  all 
radioactive  material  released  from 
(containment]  by  the  fiiel  handling  accident 
is  immediately  released  to  the  outside 
atmosphere,  and  bound  any  changes 
introduced  by  these  requested  amendments. 

Technical  Specification  3.8.A.l.a  exists  to 
minimize  the  consequences  of  a  fuel 
handling  accictent  in  containment.  However, 
with  the  current  Technical  Specification 
3.8.A.l.a,  there  will  still  be  releases  due  to 
the  necessity  to  open  the  containment 
airlocks  to  evacuate  personnel.  With 
implementation  of  this  amendment,  the 
ability  of  the  closed  airlocks  to  contain  the 
accident  releases  may  improve. 

Some  radioactive  material  could  be 
released  through  containm.ent  penetrations 
that  are  open  at  the  time  of  the  accident. 
Since  it  is  not  likely  that  containment  will  be 
pressurized  by  a  fuel  handling  accident,  the 
releases  are  expected  to  be  minimal.  This 
amendment  will  maintain  containment  post- 
fuel  handling  accident  offisite  releases  well 
within  the  limits  of  lOCFRlOO  and  the 
current  license  basis  releases. 

Therefore,  a  significant  reduction  in  the 
margin  of  safety  would  not  be  involved. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department. 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman.  Potts,  and  Trowbridge, 
2300  N  Street,  NW,  Washington,  DC 
20037. 

NRC  Project  Director:  John  N. 
Hannon. 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  amendment  requests:  January 
9, 1995. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  Prairie  Island  Nuclear  Generating 
Plant  Technical  Specification  (TS)  4.12, 
"Steam  Generator  Tube  Surveillance," 
to  incorporate  revised  acceptance 
criteria  for  steam  generator  tubes  with 
degradation  in  the  tubesheet  roll 
expansion  region.  These  criteria  for 
steam  generator  tube  acceptance  were 
developed  by  Westinghouse  Electric 
Corporation  and  are  knowm  as  F*  ("F- 
Star")  and  L*  ("L-Star").  These  criteria 
would  be  utilized  to  avoid  imnecessary 
plugging  and  sleeving  of  steam 
generator  tubes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendmentlsj  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  supporting  technical  and  safety 
evaluations  of  the  subject  criterion 
demonstrate  that  the  presence  of  the 
tubesheet  will  enhance  the  tube  integrity  in 
the  region  of  the  hardroU  by  precluding  tube 
deformation  beyond  its  initial  expanded 
outside  diameter.  The  resistance  to  both  tube 
rupture  and  tube  collapse  is  strengthened  by 
the  presence  of  the  tubesheet  in  that  region. 
The  results  of  hardroUing  of  the  tube  into  the 
tubesheet  is  an  interference  fit  between  the 
tube  and  the  tubesheet.  Tube  rupture  cannot 
occur  because  the  contact  between  the  tube 
and  tubesheet  does  not  permit  sufficient 
movement  of  tube  material.  The  radial 
preload  developed  by  the  rolling  process  will 


secure  a  postulated  separated  tube  end 
within  the  tubesheet  during  all  plant 
conditions.  In  a  similar  manner,  the 
tubesheet  does  not  permit  sufficient 
movement  of  tube  material  to  permit 
buckling  collapse  of  the  tube  during 
postulated  LOCA  loadings. 

The  F*  length  of  roll  expansion  is 
sufficient  to  preclude  tube  pullout  from  tube 
degradation  located  below  the  F*  distance, 
regardless  of  the  extent  of  the  tube 
degradation.  The  existing  Technical 
Specification  leakage  rate  requirements  and 
accident  analysis  assumptions  remain 
unchanged  in  the  unlikely  event  that 
significant  leakage  from  this  region  does 
occur.  As  noted  above,  tube  rupture  and 
pullout  is  not  expected  for  tubes  using  the  F* 
criterion.  Any  leakage  out  of  the  tube  from 
within  the  tubesheet  at  any  elevation  in  the 
tubesheet  is  fully  bounded  by  the  existing 
steam  generator  tube  rupture  analysis 
included  in  the  Prairie  Island  Plant  USAR 
(Updated  Safety  Analysis  Report).  For  plants 
with  partial  depth  roll  expansion  like  Prairie 
Island,  a  postulated  tube  separation  within 
the  tube  near  the  top  of  the  roll  expansion 
(with  subsequent  limited  tube  axial 
displacement)  would  not  be  expected  to 
result  in  coolant  release  rates  equal  to  those 
assumed  in  the  USAR  for  a  steam  generator 
tube  rupture  event  due  to  the  limited  gap 
between  the  tube  and  tubesheet.  The 
proposed  plugging  criterion  does  not 
adversely  impact  any  other  previously 
evaluated  design  basis  accident. 

Leakage  testing  of  roll  expanded  tub6s 
indicates  that  for  roll  lengths  approximately 
equal  to  the  F*  distance,  any  postulated 
faulted  condition  primary  to  secondar>' 
leakage  from  F*  tubes  would  be  insignificant 

2.  The  proposed  amendmentlsl  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

Implementation  of  the  proposed  F* 
criterion  does  not  introduce  any  significant 
changes  to  the  plant  design  basis.  Use  of  the 
criterion  does  not  provide  a  mechanism  to 
initiate  an  accident  outside  of  the  region  of 
the  expanded  portion  of  the  tube.  Any 
hypothetical  accident  as  a  result  of  any  tube 
degradation  in  the  expanded  portion  of  the 
tube  would  be  bounded  by  the  existing  tube 
rupture  accident  analysis.  Tube  bundle 
structural  integrity  will  be  maintained.  Tube 
bundle  leaktighmess  will  be  maintained  such 
that  any  postulated  accident  leakage  from  F* 
tubes  will  be  negligible  with  regards  to  offsite 
doses. 

3.  The  proposed  amendmentlsl  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  use  of  the  F*  criterion  has  been 
demonstrated  to  maintain  the  integrity  of  the 
tube  bundle  commensurate  with  the 
requirements  of  Reg  Guide  1.121  ["Bases  for 
Plugging  Degraded  PWR  Steam  Generator 
Tubes")  (intended  for  indications  in  the  free 
span  of  tubes)  and  the  primary  to  secondary 
pressure  boundary  under  normal  and 
postulated  accident  conditions.  Acceptable 
tube  degradation  for  the  F*  criterion  is  any 
degradation  indication  in  the  tubesheet 
region,  more  than  the  F*  distance  below  the 
bottom  of  the  transition  between  the  roll 
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expansion  and  the  unexpanded  tube.  The 
safety  factors  used  in  the  verification  of  the 
strength  of  the  degraded  tube  are  consistent 
with  the  safety  factors  in  the  ASME  Boiler 
and  Pressure  Vessel  Code  used  in  steam 
generator  design.  The  F*  distance  has  been 
verified  by  testing  to  be  greater  than  the 
length  of  roll  expansion  required  to  preclude 
both  tube  pullout  and  significant  leakage 
during  normal  and  postulated  accident 
conditions.  Resistance  to  tube  pullout  is 
based  upon  the  primary  to  secondary 
pressure  differential  as  it  acts  on  the  surface 
area  of  the  tube,  which  includes  the  tube  wall 
cross-section,  in  addition  to  the  inner 
diameter  based  area  of  the  tube.  The  leak 
testing  acceptance  criteria  are  based  on  the 
primary  to  secondary  leakage  limit  in  the 
Technical  Specifications  and  the  leakage 
assumptions  used  in  the  USAR  accident 
analysis. 

Implementation  of  the  tubesheet  plugging 
criterion  will  decrease  the  number  of  tubes 
which  must  be  taken  out  of  service  with  tube 
plugs  or  repaired  with  sleeves.  Both  plugs 
and  sleeves  reduce  the  RCS  (reactor  coolant 
system)  flow  mar^n;  thus,  implementation  of 
the  F*  criterion  will  maintain  the  margin  of 
flow  that  would  otherwise  be  reduced  in  the 
event  of  increased  plugging  or  sleeving. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  change  does  not  result  in  a 
significant  reduction  in  margin  with  respect 
to  plant  safety  as  defined  in  the  USAR  or  the 
Technical  Specification  Bases. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library. 
Technology  and  Science  Department. 
.  300  Nicollet  Mall,  Minneapolis. 
Minnesota  55401. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw.  Pittman.  Potts,  and  Trowbridge, 
2300  N  Street.  NW.  Washington.  DC 
20037. 

NRC  Project  Director:  John  N. 
Hannon. 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  amendment  requests:  January 
13. 1995. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  Prairie  Island  Nuclear  Generating 
Plant  Technical  Specification  4.4.D.1  to 
change  the  interval  for  the  performance 
of  the  Residual  Heat  Removal  (RHR) 
System  leakage  test  from  once  every  12 
months  to  perform  the  test  during  each 
refueling  shutdown. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendmetntls]  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  the  RHR  s>'stera 
leakage  test  interval  only  involve  the  leak- 
tightness  of  the  RHR  system  for  postaccident 
operation.  As  such,  the  proposed  changes 
will  have  no  impact  on  the  probability  of  an 
accident  previously  evaluated. 

The  extension  of  the  RHR  system  leakage 
test  interval  could  increase  the  possibility  of 
undetected  RHR  system  leakage  outside  the 
containment  during  post  accident  conditions. 
However,  the  possible  consequences  of 
leakage  from  me  RHR  system  outside 
containment  are  minor  relative  to  those  of  the 
design  basis  accident.  Therefore,  because 
leakage  from  the  RHR  system  has  a  minor 
effect  on  offsite  dose,  and  since  previous 
testing  on  a  12  month  interval  has  not  found 
significant  RHR  system  leakage,  the 
extension  of  the  test  interval  to  refueling  is 
not  expected  to  significantly  impact  the 
offsite  dose  consequences  of  an  accident.  In 
,  addition,  it  is  prohrable  that  RHR  system 
leakage  would  be  identified  during  the 
normal  quarterly  functional  testing  and 
inspection  of  the  RHR  system. 

Therefore,  for  the  reasons  discussed  above, 
the  proposed  changes  will  not  significantly 
affect  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  amendmenlls]  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

There  are  no  new  failure  modes  or 
mechanisms  associated  with  the  proposed 
changes.  The  proposed  changes  do  not 
involve  any  modification  of  the  plant 
equipment  or  any  changes  in  op)erational 
limits.  The  proposed  changes  only  modify 
the  interval  for  the  performance  of  the  RHR 
system  leakage  test  The  performance  of  the 
RHK  system  leakage  test  on  a  refueling  basis 
instead  of  every  12  months  cannot  create  a 
new  or  different  kind  of  accident. 

Therefore,  for  the  reasons  discussed  above, 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated,  and 
the  accident  analyses  presented  in  the 
Updated  Safety  Analysis  Report  [USAR]  will 
remain  bounding. 

3.  The  proposed  amendmentis]  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  performance  of  the  RHR  system 
leakage  test  at  power  is  more  complex  than 
performing  the  test  during  refueling 
shutdown,  it  is  preferable,  from  an  RHR 
system  reliability  and  plant  safety 
standpoint,  to  perform  the  test  during 
refiieling  shutdown  when  the  RHR  system  is 
already  operating  and  when  no  changes  to 
the  RHR  system  configuration  are  required. 
Any  possible  increase  in  the  risk  to  the 


public  health  and  safety  incurred  by 
extending  the  RHR  leak  test  interval  from  12 
months  to  refueling  shutdown  will  be  off-set 
by  the  reduction  in  risk  obtained  by  not 
performing  the  RHR  system  leakage  test 
during  power  operation. 

The  extension  of  the  test  interval  would 
mean  that  possible  RHR  leakage  could  exist 
undetected  for  a  longer  period  than  allowed 
by  the  current  Technical  Specifications. 
However,  the  possible  consequences  of 
leakage  from  the  RHR  system  outside 
containment  are  minor  relative  to  those  of  the 
design  basis  accident.  In  addition,  it  is 
probable  that  RHR  s^-stem  leakage  would  be 
identified  during  the  normal  quarterly 
functional  testing  and  inspection  of  the  RHR 
system. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  change  does  not  result  in  a 
significant  reduction  in  margin  with  respect 
to  plant  safety  as  defined  in  the  USAR  or  the 
Technical  Specification  Bases. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  MiimeapoUs  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Attorney  for  licensee:  Jay  Silberg.  Esq.. 
Shaw.  Pittman,  Potts,  and  Trowbridge. 
2300  N  Street.  NW.  Washington.  DC 
20037. 

.    NRC  Project  Director:  John  N. 
Hannon. 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request: 
December  23. 1994. 

Description  of  amendment  request: 
The  proposed  amendment  to  the 
Technical  Specifications  revises  the 
siuveillance  requirement  to  perform  a 
visual  inspection  of  containment  areas 
affected  by  containment  entry  when 
containment  integrity  is  established.  It 
is  consistent  with  Item  7.5  of  Generic 
Letter  93-05.  "Line-Item  Technical 
Specifications  Improvements  to  Reduce 
Surveillance  Requirements  for  Testing 
During  Power  Operation." 

00515  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 
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The  proposed  change  does  not  alter  the 
assumptions,  design  parameters  or  results  of 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  accidents  analyzed.  The  proposed 
change  does  not  involve  a  hardware  change, 
a  change  to  the  operation  of  any  systems  or 
components,  or  a  change  to  any  existing 
structures.  The  proposed  change  leads  to  a 
reduction  in  radiation  exposure  to  plant 
personnel  and  the  elimination  of  an 
unnecessary  burden  on  plant  staff.  The 
revised  visual  inspection  practice  will  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  Does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  bom  any 
previously  evaluated. 

The  proposed  change  does  not  modify 
equipment,  affect  system  design  bases  or 
operability.  This  change  does  not  alter 
parameters  utilized  in  the  analyzed  accident 
scenarios.  The  proposed  change  in 
surveillance  frequency  is  consistent  with  the 
guidance  provided  in  GL  93-05.  The 
performance  of  a  visual  inspection  of 
containment  areas  afiiected  by  multiple 
containment  entries  on  a  daily  bases  (basis! 
and  at  the  completion  of  the  final  entry  when 
containment  integrity  is  established  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  those  previously 
evaluated. 

3.  Does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

The  proposed  change  only  involves  a 
decrease  in  surveillance  frequency  when 
multiple  entries  are  made  in  a  single  day  and 
does  not  alter  the  performance  of  the 
surveillance  itself  System  equipment  and 
operation  remains  unchanged.  Operability 
and  reliability  is  still  maintained  by  the 
required  inspection.  The  adaptation  of  the 
proposed  surveillance  frequency  does  not 
involve  a  significant  reduction  in  the  margins 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway.  Salem,  New  Jersey 
08079. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn.  Esquire,  Winston  and 
Strawm.  1400  L  Street,  NW.  Washington. 
DC  20005-3502. 

NRC  Project  Director:  John  F.  Stolz. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant.  Units  1  and  2,  Hamilton 
County,  Tennessee. 

Date  of  amendment  request: 
December  16, 1994  (TS  94-06). 

Description  of  amendment  request: 
The  proposed  change  woidd  revise  the 
auxiliar>  feedwater  system  technical 
specifications  and  associated  Bases  by 


incorporating  the  Westinghouse 
Standard  Technical  Specification  limits 
and  format,  extending  the  limiting 
condition  for  operation  to  Mode  4. 
relaxing  the  achievement  of  hot 
shutdown  from  6  hours  to  12  hours, 
relaxing  the  verification  of  valve 
position  surveillance  frequency  from  7 
days  to  31  days,  and  verifying  the 
position  of  automatic  valves  every  31 
days  in  lieu  of  valve  manipulation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50  92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  TS  change  replaces  SQN's 
auxiliary  fieedwater  (AFVVJ  system 
specification  and  the  associated  bases  section 
with  improved  requirements  that  are 
modeled  after  the  Westinghouse  Standard 
(NUREG-1431)  Technical  Specification 
(STS).  The  proposed  change  is  consistent 
with  the  STS  for  ensuring  that  three  trains  of 
AF\V  remain  operable  in  Modes  1,2,  and  3. 
In  addition,  the  proposed  change  provides  a 
TS  improvement  by  extending  the  limiting 
condition  for  operation  (LCO)  applicability  to 
Mode  4.  This  LCO  requirement  for  Mode  4 
ensures  that  at  least  one  motor-driven  AFW 
pump  remains  operable  when  steam 
generators  are  being  used  for  decay  heat 
removal.  The  proposed  72  hour  allowed 
outage  time  (for  one  inoperable  train  of  AFW) 
is  consistent  with  the  STS  and  remains 
unchanged  horn  SQN's  current  allowed 
outage  time.  One  proposed  change  to  relax 
shutdown  requirements  from  6  hours  to  12 
hours  for  achieving  hot  shutdown  is 
considered  to  be  acceptable.  This  relaxation 
is  based  on  shutdown  times  contained  in  the 
STS  and  the  operating  experience  to  reach 
thus  condition  from  frill  power  in  an  orderly 
manner  without  challenging  plant  systems. 
The  proposed  surveillance  requirements 
(SRs)  provide  test  frequencies  that  are 
consistent  with  the  STS  and  are  based  on 
operating  experience  and  the  design 
reliability  of  the  equipment.  The  proposed 
relaxation  in  surveillance  frequency  from  7 
days  to  31  days  for  verifying  valve  position 
in  the  AFW  flow  path  is  considered 
acceptable  based  on  existing  procedural 
controls  for  valve  configuratioa  The 
proposed  change  to  include  a  STS  SR  for 
verifying  automatic  valves  in  the  flow  path 
are  in  their  correct  position  every  31  days  (in 
lieu  of  valve  manipulation)  is  considered 
acceptable  based  on  existing  surveillance  thah 
verify  proper  actuation  of  SQN's  automatic 
AFW  valves. 


The  proposed  changes  provide  TS 
improvements  for  SQN's  AFW  system  that 
ensure  the  system  operates  within  the 
bounds  of  SQN's  AFW  accident  analysis  as 
contained  in  the  Final  Safety  Analysis  Report 
(FSAR).  This  change  does  not  involve  a 
physical  modification  to  SQN's  AFW  system. 
Accordingly,  the  proposed  changes  do  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibilify  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  TS  change  incorporates 
requirements  that  bound  the  limiting  design- 
basis  accidents  (DBAs)  evaluated  in  SQN's 
FSAR.  The  TS  bases  have  been  revised  to 
reflect  the  limiting  DBAs  and  provide 
clarification  with  regard  to  the  assumptions 
used  in  SQN's  AFW  accident  analysis.  No 
new  event  initiator  has  been  created,  not  (sic) 
has  any  hardware  been  changed.  This  change 
does  not  involve  a  physical  change  to  SQN's 
AFW  system  or  any  other  system.  Therefore, 
the  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind.of 
accident  from  any  previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

TVA's  proposed  change  replaces  SQN's 
AFW  system  TS  requirements  with  TS 
requirements  adopted  from  the  Westinghouse 
STS.  Because  the  overall  similarity  in  the 
requirements  between  SQN's  current  AFW 
specification  and  the  STS  version,  the  TS 
requirements  remain  essentially  unchanged. 
The  proposed  72-hour  allowed  outage  time 
(for  one  inoperable  train  of  AFW)  is 
consistent  with  the  STS  and  remains 
unchanged  from  SQN's  current  allowed 
outage  time.  One  proposed  change  to  relax 
shutdown  requirements  from  6  hours  to  12 
hours  for  achieving  hot  shutdown  is 
considered  to  t»e  acceptable.  This  relaxation 
is  based  on  shutdown  times  contained  in  the 
STS  and  the  operating  experience  to  reach 
this  condition  horn  full  power  in  an  orderly 
manner  without  challenging  plant  systems. 
The  proposed  SRs  provide  test  frequencies 
that  are  consistent  with  the  STS  and  are 
based  on  operating  experience  and  the  design 
reliability  of  the  equipment.  The  proposed 
relaxation  in  surveillance  frequency  from  7 
days  to  31  days  for  verifying  valve  position 
in  the  AFW  flow  path  is  amsidered 
acceptable  based  on  existing  procedural  - 
controls  for  valve  configuration.  The 
proposed  relaxation  in  surveillance 
frequency  fi^m  7  days  to  31  days  for 
verifying  valve  position  in  the  AFW  flow 
path  is  considered  acceptable  based  on 
existing  procedural  controls  for  valve 
configuration.  The  proposed  change  to 
include  a  STS  SR  for  verifying  automatic 
valves  in  the  flow  path  are  in  their  correct 
position  every  31  days  (in  lieu  of  valve 
manipulation}  is  considered  acceptable  based 
on  other  existing  surveillances  that  verify 
proper  actuation  of  SQN's  automatic  AFW 
valves. 

The  proposed  changes  provide  TS 
improvements  for  SQN's  AFW  System  that 
ensure  the  system  operates  within  the 
bounds  of  SQN's  AFW  accident  analysis  as 
contained  in  the  FSAR.  This  change  does  not 
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involve  a  physical  rnqdification  to  SQN  AFW 
system.  Accordingly,  the  margin  of  safety  has 
not  been  reduced. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street.  Chattanooga. 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  ET  llH, 
Knoxville.  Tennessee  37902. 

NRC  Project  Director  Frederick  J. 
Hebdon. 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  amendment  request: 
December  16,  1994. 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  revise  Technical  Specification 
6.3,  "Unit  Staff  Qualifications." 
Currently,  the  Technical  Specifications 
require  that  the  Operations  Manager 
obtain  a  senior  reactor  operator  (SRO) 
license  by  August  1995.  A  change  is 
proposed  to  relieve  the  requirement  for 
the  Operations  Manager  to  hold  a  Perry 
Nuclear  Power  Plant  (PNPP)  SRO 
license  if  an  Operations  section  middle 
manager  holds  a  PNPP  SRO  license. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  change  docs  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  affects  an 
administrative  control,  which  was  based  on 
the  guidance  of  ANSI  N18.1-t971,  "Selection 
and  Training  of  Nuclear  Power  Plant 
Personnel."  ANSI  N18.1-1971  recommended 
that  the  Operations  Manager  hold  a  senior 
reactor  operator  (SRO)  license.  The  current 
guidance  in  Section  4.2.2  of  ANSI/ANS-.3.1- 
1993.  "American  National  Standard  for 
Selection,  Qualification,  and  Testing  of 
Personnel  for  Nuclear  Power  Plants" 
recommends,  as  one  alternative,  that  the 
Operations  Manager  have  plant  operational 
knowledge  consistent  with  the  requirements 
of  the  Operations  Manager's  position, 
providing  an  Operations  middle  manager 


holds  an  SRO  license.  This  individual 
(currently  designated  as  the  Operations 
Superintendent)  would  be  required  to  meet 
the  criteria  for.  and  would  have 
responsibilities  as  recommended  in.  .ANSI/ 
ANS-3. 1-1993  for  the  Operations  Middle 
Manager  position.  The  proposed  change  is 
consistent  with  the  recommendations  of 
ANSI/ANS-3.1-1993. 

The  proposed  change  does  not  alter  the 
design  of  any  system,  structure  or 
component,  nor  does  it  change  the  way  plant 
systems  are  operated.  It  does  not  reduce  the 
knowledge,  qaalifications.  or  skills  of 
licensed  operators,  and  does  not  affect  the 
way  the  Operations  Section  is  managed  by 
the  Operations  Manager.  The  Operations 
Manager  will  continue  to  maintain  the 
effective  performance  of  section  personnel 
and  ensure  the  plant  is  operated  N«fely  and 
in  accordance  with  the  requirements  of  the 
operating  license.  Additionally,  the  control 
room  operators  will  continue  to  be 
supervised  by  the  licensed  senior  operators 
such  as  the  Unit  Supervisors  and  the  Shift 
Supervisors.  For  those  areas  of  knowledge 
that  require  an  SRO  license,  the  Operations 
Superintendent  will  provide  the  appropriate 
technical  guidance  to  the  control  room  staff. 

In  summary,  the  proposed  change  does  not 
affect  the  ability  of  the  Operations  Manager 
to  provide  the  plant  oversight  required  of  the 
position.  Thus,  it  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  to  Technical 
Specification  6.3.1  does  not  affect  the  design 
or  function  of  any  plant  system,  structure,  or 
component,  nor  does  it  change  the  way  plant 
systems  are  operated.  It  does  not  affect  the 
performance  of  NRC  licensed  operators. 
Operation  of  the  plant  in  conformance  with 
the  Technical  Specifications  and  other 
license  requirements  will  continue  to  be 
supervised  by  personnel  who  hold  an  NRC 
SRO  license.  The  proposed  change  to 
Technical  Specifications  6.3.1  ensures  4hat 
either  the  Operations  Manager  or  Operations 
Superintendent  will  be  a  knowledgeable  and 
qualified  individual  by  requiring  one  of  the 
individuals  to  hold  an  SRO  license  for  PNPP 
Based  on  the  above,  the  proposed  change 
does  riot  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not  result  in 
a  significant  reduction  in  the  margin  of 
safety. 

The  proposed  change  involves  an 
administrative  control  which  is  not  related  to 
the  margin  of  safety  as  defined  in  the 
Technical  Specifications.  The  proposed 
change  provides  an  alternative  which  ensures 
that  the  level  of  knowledge  and  experience 
required  of  an  individual  who  fills  the 
Operations  Manager  position  is  acceptable. 
The  proposed  change  does  not  affect  the 
conservative  manner  in  which  the  plant  is 
operated.  The  control  room  operators  will 
continue  to  be  supiervised  by  personnel  who 
hold  an  SRO  license.  Thus,  the  proposed 


change  docs  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street.  Perry.  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg.  Esq 
Shaw,  Pittman,  Potts  &  Trowbridge. 
2300  N  Street.  N\V..  Washington.  DC 
20037. 

NRC  Project  Director:  Leif  J. 
Norrholm. 

The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company. 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  Counlv, 
Ohio 

Date  of  amendment  request: 
December  21.  1994. 

Description  of  amendment  request 
The  proposed  license  amendment 
would  revise  Technical  Specification  3/ 
4.3.7.7.  "Traversing  In-Core  Probe 
System.  "  and  its  Bases  to  allow  th*e  use 
of  substitute  data  generated  from  the 
process  computer,  normalized  with 
available  operating  measurements,  to 
replace  data  from  inoperable  local 
power  range  monitor  (LPRM)  strings  for 
up  to  10  LPRM  strings. 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below 

1  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  TIP  [traversing  in-core  probel  system 
is  not  used  to  prevent  or  mitigate  the 
consequences  of  any  previously  analyzed 
accident  or  transient.  No  assumptions  are 
made  in  any  accident  analysis  relative  to  the 
operation  of  the  TIP  system.  No  other  safety 
related  system  is  affected  by  this  change. 

The  use  of  substitute  values  from 
calculations  performed  by  the  on-line 
computer  core  monitoring  system  does  not 
affect  the  consequences  of  plant  transients 
previously  evaluated  in  the  US.AR  (Updated 
Safety  Analysis  Report!  because  the  total  con- 
TIP  reading  (nodal  power)  uncertainty 
remains  less  than  8.7%.  Thus,  the  MCPR 
(minimum  critical  power  ratio]  safety  limit  is 
not  affected. 

2.  The  proposed  change  does  not  create  Ih' 
possibility  of  a  new  or  different  kind  of 
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accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  the 
installation  of  any  new  equipment  or  the 
modification  of  any  equipment  designed  to 
prevent  or  mitigate  the  consequences  of 
accidents  or  transients.  Therefore,  the  change 
has  no  effect  on  any  accident  initiator,  and 
no  new  or  different  type  of  accidents  are 
postulated  to  occur. 

3.  The  proposed  change  does  not  result  in 
a  significant  reduction  in  the  margin  of 
safety. 

The  total  core  TIP  reading  uncertainties 
will  remain  wrilhin  the  assumptions  of  the 
licensing  basis;  thus,  the  margin  of  safety  to 
the  MCPR  safety  limits  is  not  reduced.  The 
ability  of  the  computer  to  accurately 
represent  nodal  powers  in  the  reactor  core  is 
not  compromised.  The  ability  of  the 
computer  to  accurately  predict  the  LHGR 
(linear  heat  geaieration  rate).  APLHGR 
(average  planar  linear  heat  generation  rate!. 
MCPR.  and  its  ability  to  provide  for  LPRM 
calibration,  are  not  compromised.  Therefore, 
the  margin  of  safety  is  not  significantly 
reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

LocaJ  Public  Document  Room 
location:  Perry  Public  Library,  3753 
Main  Street.  Perry,  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg,  Esq.. 
Shaw.  Pittman,  Potts  &  Trowbridge. 
2300  N  Street.  N\V..  Washington.  DC 
20037. 

NRC  Project  Director:  Leif  J. 
Norrholm.     1 1 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2. 
Somervell  County.  Texas 

Date  of  amendment  request: 
December  6. 1994. 

Brief  description  of  amendments:  The 
proposed  amendment  would  revise 
Technical  Specifications  to  allow 
appropriate  remedial  action  for  high 
particulate  levels  in  the  diesel  generator 
fuel  oil  inventory  and  other  out-of-limit 
properties  in  new  diesel  generator  fuel 
oil  that  has  been  added  to  the  existing 
diesel  generator  fuel  oil  storage 
inventory. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 


The  proposed  changes  allow  7  days  to 
correct  particulate  contamination  in  the 
stored  fuel  oil  for  the  diesel  generators  and 
30  days  to  confirm  or  restore  the  adequacy 
of  the  stored  fuel  oil  if  certain  properties  of 
new  file!  that  has  been  added  to  the  fuel  oil 
storage  inventory  have  been  discovered  to 
exceed  the  specified  values.  These  changes 
do  not  affect  plant  operations  and  the  only 
equipment  affected  are  the  diesel  generators. 
The  ability  of  the  diesel  generators  to  provide 
electrical  power  wlien  needed  is  directly 
dependent  upon,  in  part,  having  fuel  oil  of 
adequate  quality.  The  only  accident  which  is 
potentially  initiated  by  a  diesel  generator 
failure  is  the  station  blackout  event.  The 
mitigation  of  many  accidents  is  dependent 
upon  the  availability  of  at  least  one  train  of 
electrical  power  from  an  emergency  diesel 
generator  (EDO).  With  the  proposed  changes, 
the  fuel  oil  should  continue  to  have  sufficient 
quality  to  assure  the  operability  of  the  diesel 
generators  until  the  particulate  and  other 
properties  are  returned  to  within  limits.  This 
is  due  in  part  to  the  existing  fuel  oil  quality 
requirements  that  are  more  stringent  than  the 
vendor  requires  for  the  EDG  to  operate  and 
the  system  of  filters  installed  to  insure  good 
quality  fuel  actually  reaches  the  EDG.  Even 
though  the  margin  provided  in  the  quality  of 
the  fuel  oil  may  be  affected  (see  the  response 
to  question  3  below),  adequate  fuel  oil 
quality  is  being  maintained  to  assure  the 
operability  of  the  diesel  generators  and 
therefore,  these  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frtMU  any  accident  previously 
evaluated. 

There  are  no  hardware  changes  and  no 
changes  in  system  operations  involved. 
These  changes  only  affect  the  quality  of  the 
stored  fuel  oil  for  the  diesel  generators.  The 
availability  of  a  diesel  generator  has  been 
addressed  by  the  CJ'SES  (Comanche  Peak 
Steam  Electric  Station)  design  and  in 
particular  by  the  analysis  of  the  station 
blackout  event.  These  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  of  interest  for  these 
changes  is  the  quality  of  the  stored  fuel  oil 
for  the  diesel  generators  as  compared  to 
minimum  quality  which  will  support  the 
diesel  generators  ability  to  supply  electrical 
power  when  needed.  Particulate 
contamination  increases  slowly  over  a  period 
of  time  due  to  the  chemical  breakdown  of  the 
fuel  oil  (or  its  additives  or  the  surfaces  on  the 
tanks  themselves)  or  due  to  the  introduction 
of  foreign  material  during  refueling  activities. 
When  considered  with  the  fc^t  that  the 
existing  limitation  of  10  mgA>  was  developed 
for  engines  which  require  much  cleaner  fuel 
oil  (aircraft  engines)  and  thet  the  CPSES 
diesel  engines  have  in  line  duplex  fuel  oil 
filters  which  can  be  switched  while  the 
engine  is  operating,  the  7  days  which  are 
being  provided  to  restore  the  particulate 
levels  do  not  involve  a  significant  reduction 


in  the  margin  of  safety.  The  levels  of 
particulate  are  expected  to  not  exceed  the 
specified  value  by  a  significant  amount  and 
the  specified  value  is  already  quite 
conservative.  Seven  days  is  a  reasonable  time 
period  in  which  to  restore  the  parameter  but 
is  short  enough  to  ensure  that  the 
contamination  values  do  not  exceed  the 
vendors  recommended  fuel  oil  tolerances 
required  for  the  EDGs  to  run.  In  a  similar 
manner,  the  properties  of  the  new  fuel  oil 
that  has  been  added  to  the  fuel  oil  storage 
inventory  are  not  expected  to  deviate 
significantly  from  the  allowed  values.  The 
testing  for  gravity,  viscosity,  flash  point, 
clarity,  water  and  sediment  prior  to  adding 
the  new  fuel  oil  provides  adequate  assurance 
that  the  stored  fuel  oil  will  be  of  sufficient 
quality  to  support  diesel  generator  operation. 
The  quality  of  the  stored  fuel  oil  is  further 
protected  from  problems  being  introduced  by 
new  fuel  oil  that  has  been  added  to  the  fuel 
oil  storage  inventory  by  the  fact  that  the  new 
fuel  oil  is  generally  diluted  by  a  factor  of  four 
or  more  when  it  is  added  to  the  storage  tanks 
by  the  fuel  oil  that  is  already  in  the  t  nks. 
Allowing  30  days  to  confirm  or  rest</ie  the 
properties  of  the  stored  fuel  oil  when  a 
sample  of  new  fuel  that  has  been  added  to 
the  fuel  oil  storage  inventory  has  properties 
which  exceed  their  specified  values  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library.  Government 
Publications/Maps,  702  College.  P.O. 
Box  19497.  Arlington.  Texas  76019. 

Attorney  for  licensee:  George  L.  Edgar. 
Esq..  Newman  and  Holtzinger.  1615  L 
Street.  N.W..  Suite  1000.  Washington. 
DC.  20036. 

NRC  Project  Director:  William  D. 
Beckner. 

TU  Electric  Company.  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request: 
December  7,  1994. 

Brief  description  of  amendments:  The 
proposed  amendment  to  the  technical 
specifications  (TSs)  would:  (1)  revise 
the  Comanche  Peak  Steam  Electric 
Station  (CPSES).  Technical 
Specification  Limiting  Condition  for 
Operation  (LCO)  for  the  main  steara 
isolation  valves  (MSIVs)  to  increase  the 
allowed  outage  time  (AOT)  in  Mode  1: 
(2)  relocate  the  MSIVs  full  closure  time 
requirement  to  a  program 
administratively  controlled  by  the  TS; 
and  (3)  revise  the  associated  Bases  to 
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adopt  the  expanded  Bases  format  adding 
information  specific  to  CPSES. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  changes  are  to  (1)  revise  the 
CPSES  Technical  Specification  Limiting 
Condition  for  Operation  (LCO)  for  the  MSIVs 
to  increase  the  Allowed  Outage  Time  (AOT) 
from  4  hours  to  8  hours  in  Mode  1;  (2) 
modify  the  Mode  2  and  3  Action  Statement 
to  better  reflect  the  safety  significance  of 
these  valves  by  requiring  that  the  valves  he 
closed  within  8  hours  and  verified  at  least 
every  7  days;  (3)  relocate  the  MSIVs  full 
closure  time  requirement  to  a  program 
adminisfrntively  controlled  by  the  TS;  and  (4) 
revise  the  associated  Bases  to  adopt  the 
expanded  Bases  format  adding  information 
specific  to  CPSES. 

The  revision  of  the  CPSES  Technical 
Specification  Limiting  Condition  For 
Operation  (LCO)  for  the  MSIVs  to  increase 
the  Allowed  Outage  Time  (AOT)  from  4 
hours  to  8  hours  in  Mode  1  only  affects  the 
time  that  a  condition  can  exist  and  as  such 
does  not  affect  any  of  the  conditions  that 
could  initiate  an  accident:  therefore  the 
probability  of  an  accident  is  not  affected. 
Likewise,  no  new  conditions  are  created  that 
would  affect  the  analyses  of  any  accident: 
therefore  the  consequences  of  the  accidents 
postulated  for  CPSES  are  not  affected. 

Modif\'ing  the  Mode  2  and  3  Action 
Statement  to  Ixjtter  reflect  the  safety 
significance  of  these  valves  by  requiring  that 
the  valves  be  closed  within  8  hours  and 
verified  at  least  every  7  days  provides  clarity 
and  adds  a  new  verification  requirement. 
Again  no  new  plant  conditions  are 
established,  time  limits  and  verification 
requirements  are  merely  being  established; 
therefore,  no  accident  initiators  are  affected 
and  there  is  no  impact  on  the  probability  of 
any  accident.  Likewise  no  conditions  are 
being  altered  which  affect  the  analyses  of  any 
accidents  which  are  postulated  at  CPSES  and 
thus  the  consequences  of  those  accidents  arc 
unaffected. 

Relocating  the  MSIVs  full  closure  time 
requirement  to  a  program  administratively 
controlled  by  the  TS  is  an  administrative 
change  only.  It  has  no  impact  on  actual  plant 
operation  and  thus  there  is  no  impact  on  the 
probability  of  any  accident  or  on  the 
consequences  of  any  accident. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated?  None  of  the  changes  in  this 
request  affect  plant  design  or  create  new 
operating  configurations.  The  only  things 
affected  are  the  times  that  certain  conditions 
lire  allowed,  how  soon  actions  need  bo 
performed,  how  often  to  verify  conditions 
and  the  administrative  location  of  certain 
lequirements.  These  items  do  not  create  the 


possibility  of  a  new  type  or  different  kind  of 
accident. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  Technical  Specifications  LCOs  ensure 
that  the  assumptions  of  the  safety  analyses 
are  preserved.  There  are  no  substantive 
changes  to  the  LCO:  therefore,  the  safety 
analyses  are  unaffected  and  there  is  no  affect 
on  the  margin  of  safety. 

Revising  the  CPSES  Technical 
Specification  Limiting  Condition  For 
Operation  (LCO)  for  the  MSIVs  to  increase 
the  Allowed  Outage  Time  (.^OT)  from  4 
hours  to  8  hours  in  Mode  1  allows  the  unit 
to  operate  with  an  inoperable  MSIV  for  a 
longer  period  of  time.  Although  the 
unavailability  of  equipment  required  to 
mitigate  or  assess  the  consequence  of  an 
accident  is  increased,  a  more  reasonable 
completion  time  is  provided  to  diagnose  the 
problem,  mobilize  the  correciive  acticm. 
obtain  administrative  cleRrances.  (omplete 
the  maintenance,  restore  thi;  valvo  to  an 
operable  condition,  and  perform  •m'sI- 
maintenance  verification,  wln'ir  .•  ipropriate. 
The  additional  time  would  reduce  the 
probability  of  unnecessary  plant  transients 
and  plant  shutdowns,  thus  improving  plant 
safety  and  increasing  plant  availability,  while 
a  qualitative  assessment  has  concluded  that 
the.  impact  on  Core  Damage  Frequency  is 
negligible.  TU  Electric  has  concluded  based 
on  the  discussion  above  that  there  is  no 
significant  impact  on  the  overall  margin  of 
safety  due  to  this  change. 

Modifving  the  Mode  2  and  3  Action 
.Statement  to  better  reflect  the  safety 
significance  of  these  valves  by  requiring  that 
the  valves  be  closed  within  8  hours  and 
verified  at  least  every  7  days  is  primarily  a 
clarification  and  a  new  verification 
requirement.  Specifying  that  an  inoperable 
valve  be  closed  within  8  hours  makes  the 
requirement  specific  where  no  time  limit  was 
provided  before.  The  8  hours  specified  is  the 
same  as  is  allowed  in  Mode  1  which  was 
qualitatively  assessed  as  noted  above  and 
thus  is  a  logical  limitation.  The  new 
requirement  to  verifv'  the  valves  closed  on  a 
periodic  basis  will  increase  assurance  that 
the  valves  remain  closed  and  will  thus 
enhance  the  margin  of  safety.  Overall.  TU 
Electric  concludes  that  these  Mode  2  and  3 
changes  do  not  significantly  affetit  the  margin 
of  safety. 

Relocating  the  MSIVs  full  closure  time 
requirement  to  a  program  administratively 
controlled  by  the  TS  is  an  administrative 
change  only.  There  is  no  impact  on  the 
margin  of  safety. . 

Revising  the  associated  Bases  to  adopt  the 
expanded  Bases  format  adding  information 
specific  to  CPSES  enhances  the  useability  of 
the  Technical  Specification.  Overall,  this  is 
considered  an  improvement  which  will 
benefit  both  the  operators  and  support 
personnel.  There  is  no  significant  impact  on 
the  margin  of  safety  and  if  there  is  an  impact, 
it  improves  the  margin  by  providing  easy 
access  to  support  information. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Librarv,  Government 
Publications/Maps,  702  College,  P.O. 
Box  19497,  Arlington,  Texas  76019. 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Newman  and  Holtzinger,  1615  L 
Street,  N.W.,  Suite  1000,  Washington, 
D.C.  2003B. 

NRC  Project  Director:  William  D. 
Beckner. 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request: 
December  19,  1994. 

Brief  description  of  amendments:  The 
propo.sed  changes  to  the  Technical 
Specification  Action  Statements  of 
Tables  3.3-1  and  3.3-2  would  allow 
testing  of  the  reactor  protective  system 
(RPS)  and  the  engineered  safety  features 
actuation  system  (ESFAS)  with  the 
channel  under  test  in  bypass. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  whic;h  is  presented 
below: 

(1)  Do  the  propf)sed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  proposed  changes  will  revise  those 
Action  .Statements  which  limit  the  use  of 
bypass  while  testing  for  Reactor  Protection 
System  (RPS)  and  Engineered  Safety  Feature 
Actuation  System  (ESFAS)  functions.  The 
Actions  Statements  concern  testing  with  a 
channel  inoperable  and  will  be  revised  to 
allow  testing  with  either  the  inoperable 
channel  or  the  channel  being  tested  (but  not 
both)  placed  in  bypass. 

Testing  in  a  bypass  condition  when  all 
channels  are  operable  will  not  introduce  new 
operating  configurations.  The  number  |ofl 
available  channels  with  one  channel  in 
bypass  for  testing  will  remain  the  same  as  the 
minimum  number  of  channels  and  is  the 
same  as  the  number  of  channels  available 
when  testing  in  trip.  The  number  of  chanm-ls 
to  trip  will  be  unchanged  when  testing  in 
bypass  while  the  number  of  channels  to  trip 
is  reduced  to  one  when  testing  in  trip. 
Although  there  may  be  a  sight  [slight] 
increase  in  possibility  thai  the  failure  of  a 
channel  could  prevent  the  actuation  of  a 
function  (because  testing  in  bypass  could 
result  in  two-out-of-two  logic  while  testing  in 
trip  would  have  resulted  in  one-out-of-two 
logic),  testing  in  bypass  will  reduce  the 
vulnerability  to  inadvertent  actuation  of  a 
function  while  maintaining  the  normal 
channels  to  trip  and  the  minimum  channels 


operable  requirements  per  the  current 
technical  specifications.  Overall  TU  Electric 
concludes  (and  WCAP-10271  with  its 
associate  SER  from  the  NRC  supports)  that 
testing  in  bypass  when  all  channel  |sj  are 
operable  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

Testing  in  bypass  with  one  channel 
inoperable  will  not  introduce  new 
configurations.  The  current  Actions 
Statements  for  ESFAS  already  allow  testing 
in  bypass  if  one  channel  is  inoperable.  Under 
the  current  Technical  Specifications  for  an 
RPS  function,  an  inoperable  channel  is 
placed  in  bypass  (via  leads  and  jumpers) 
while  surveillance  testing  another  channel 
(the  channel  under  test  is  placed  in  trip). 
Under  the  proposed  changes,  either  the 
inoperable  channel  or  the  channel  being 
tested  may  be  bypassed. 

In  either  case,  the  result  is  one  channel  in 
bypass  and  the  other  in  trip,  which  leaves 
one-out-of-two  operable  channels  to  initiate 
the  protective  function  (if  the  initial  logic 
was  two-out-of-four)  or  one-out-of-one 
operable  channels  to  initiate  the  protective 
function  (if  the  initial  logic  was  two-out-of- 
three).  Thus,  testing  in  bypass  with  one 
channel  inoperable  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  technical  specification 
changes  will  also  allow  certain  ESFAS 
functions  to  be  tested  with  an  inoperable 
channel  in  bypass  and  the  channel  being 
tested  in  trip.  The  current  technical 
specifications  require  that  the  inoperable 
channel  be  in  trip  and  that  the  channel  being 
tested  be  in  bypass.  Per  the  same  logic 
provided  above  on  testing  in  bypass  with  an 
inoperable  channel,  this  change  has  no 
impact  on  the  capability  of  the  system  to 
respond  to  plant  conditions  and  does 
increase  the  potential  for  inadvertent 
actuation  of  a  function. 

In  summary,  the  proposed  changes  to  the 
technical  specifications  and  testing  in  bypass 
do  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 

No  new  operating  configurations  and  no 
new  failure  modes  are  being  introduced  by 
testing  in  bypass  or  by  the  proposed 
technical  specification  changes:  therefore,  no 
new  or  different  type  of  accident  from  any 
accident  previously  evaluated  is  being 
created. 

(3)  Do  the  proposed  changes  involve  a 
significant  reduction  in  the  margin  of  safety? 

Testing  in  bypass  does  not  affect  accident 
configurations,  sequences,  or  response 
scenarios  as  modeled  in  the  safety  analyses. 
Testing  or  maintenance  in  a  bypass 
configuration  does  not  cause  any  design  or 
analysis  acceptance  criteria  to  be  excwded, 
nor  does  it  affect  the  integrity  of  the  fission 
product  barriers.  The  severity  of  any  accident 
previously  evaluated  is  not  increased.  Bypass 
testing  docs  not  affect  the  functional  integrity 
of  the  Reactor  Protection  System  (RPS)  or  the 


Engineered  Safety  Features  Actuation  System 
(ESFAS).  Bypass  testing  and  the  proposed 
technical  specification  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  stafT  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  slafT 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Locay  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps.  702  College,  P.O. 
Box  19497.  Arlington,  Texas  76019. 

Attorney  for  licensee:  George  L.  Edgar, 
Esq..  Newman  and  Holtzinger,  1615  L 
Street,  N.W.,  Suite  1000,  Washington, 
D.C.  20036. 

NRC  Project  Director  William  D. 
Beckner. 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request: 
December  30. 1994 

Brief  description  of  amendments:  The 
proposed  amendments  would  revise  the 
technical  specification  for  fuel  storage  to 
authorize  use  of  the  high  density  fuel 
storage  racks,  to  increase  the  spent  fuel 
storage  capacity,  and  to  adopt  the 
wording,  content,  and  format  of  the 
Improved  Standard  Technical 
Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated? 

This  propxjsed  license  amendment 
includes  changes  which  clarify  the  Technical 
Specifications,  identify  existing  licensing 
basis  criteria,  revise  the  wording  and  format 
to  be  consistent  with  the  Improved  Standard 
Technical  Specifications  (NUREG-1431),  and 
provide  the  criteria  for  acceptable  fuel 
storage  in  high  density  racks.  The 
clarification  and  the  revised  wording  and 
format  are  purely  administrative  changes  and 
have  no  impact  on  the  probability  or 
consequences  of  an  accident.  The  criteria  for 
acceptable  fuel  storage  in  the  high  density 
racks  are  discussed  below. 

The  high  density  racks  differ  from  the  low 
density  racks  in  that  the  center  to  center 
storage  cell  spacing  is  decreased  from  a 
nominal  16  inches  to  a  nominal  9  inches  and 
the  high  density  racks  are  free  standing 
whereas  the  low  density  racks  are  bolted  to 


the  pool.  The  allowed  storage  pattern  in  the 
high  density  racks  results  in  a  nominal  12.7 
inch  center  to  center  spacing  (measur«d 
diagonally)  with  a  two  out  of  four  storage 
pattern  (high  density  (2/4)).  Administrative 
controls  are  used  to  maintain  the  specified 
storage  patterns  and  to  assure  storage  of  a 
fuel  assembly  in  a  proper  location  based  on 
initial  U-235  enrichment  and  burnup.  The 
increased  storage  capacity  results  in  added 
weight  in  the  pools  and  additional  heat 
loads. 

The  only  potential  impact  on  the 
probability  of  an  accident  concerns  the 
potential  insertion  of  a  fuef  assembly  in  an 
incorrect  location  in  the  high  density  racks. 
TU  Electric  has  used  administrative  controls 
to  move  fuel  assemblies  from  location  to 
location  since  the  initial  receipt  of  fuel  on 
site.  Through  receipt  of  fuel  for  two  initial 
core  loads  and  four  refueling  outages  (each  of 
which  includes  a  complete  core  offload),  TU 
Electric  has  not  inserted  a  fuel  assembly  into 
an  improper  location.  This  record 
demonstrates  the  adequacy  of  the 
administrative  controls  in  place  and  confirms 
that  the  use  of  such  administrative  controls 
will  not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  consequences  of  all  of  these  changes 
have  been  assessed  and  the  current 
acceptance  criteria  in  the  licensing  basis  of 
CPSES  will  continue  to  be  met.  The  nuclear 
criticality,  thermal-hydraulic,  mechanical, 
material  and  structural  designs  will 
accommodate  these  changes.  Potentially 
affected  analyses,  including  a  dropped  spent 
fuel  assembly,  a  loss  of  spent  fuel  pcK)l 
cooling,  a  seismic  event,  and  a  fuel  assembly 
placed  in  a  location  other  than  a  prescribed 
location,  continue  to  satisfy  the  CPSES 
licensing  basis  acceptance  criteria.  The 
analysis  methods  used  by  TU  Electric  are 
consistent  with  methods  used  by  TU  Electric 
in  the  past  or  methods  used  elsewhere  in  the 
industry  and  accepted  by  the  NRC. 
Based  on  the  acceptability  of  the 
methodology  used  and  compliance  with  the 
current  CPSES  licensing  basis,  TU  Electric 
concludes  that  the  use  of  the  high  density 
racks  and  the  increase  in  storage  cap>acity  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  administrative  changes  to  the 
Technical  Specifications  have  no  impact  on 
plant  hardware  or  operations  and  therefore 
cannot  create  a  new  or  different  kind  of  an 
accident. 

The  spacing  changes  between  fuel 
assemblies,  the  administrative  controls,  the 
storage  limitations,  and  the  increased  storage 
capacity  do  not  generate  new  failure  mcxies 
that  could  create  a  new  or  different  kind  of 
an  accident.  The  change  from  bolted  low 
density  racks  to  free  standing  high  density 
racks  will  not  create  the  possibility  of  a  new 
or  different  kind  of  an  accident.  Free 
standing  racks  have  been  commonly  used  at 
nuclear  power  plants  to  provide  for  high 
density  storage  of  spent  fuel,  and  their  use 
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docs  not  entail  any  unproven  or  unusual 
design  or  technology-  In  this  regard,  a 
nunib<!r  of  plants  have  previously  c:hang(^ 
from  bolted  or  restrained  racks  to  free 
standing  racks,  including  Millstone  1 
(amendment  dated  November  27. 1989)  and 
San  Onofre  2  and  3  (amendment  dated  May 
1, 1990),  and  such  changes  have  not  been 
classified  as  involving  a  significant  hazards 
consideration.  Furthermore.  CPSES  is  not 
located  in  an  area  subject  to  severe  seismic 
events.  A  seismic  event  at  CPSES  would 
result  in  little  movement  of  the  free  standing 
racks  and  would  not  cause  the  high  density 
racks  to  collide  with  each  other  or  the  spent 
fuel  pool  walls.  Therefore,  use  of  the  free 
standing  high  density  racks  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
an  accident. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

The  proposed  administrative  changes  to 
the  Technical  Specifications  have  no  impact 
on  any  acrnptance  criteria,  plant  operations 
or  the  attiLii  failure  of  any  systems, 
components  or  structure;  therefore  these 
administrative  changes  have  no  impact  on 
the  margin  of  safety. 

The  NRC  guidance  (Nuclear  Regulatory 
Commission.  Letter  to  all  Power  Reactor 
Licensees,  from  B.  K.  Grimes,  April  14,  1978, 
"OT  Position  for  Review  and  Acceptance  of 
Spent  Fuel  Storage  and  Handling 
Applications,"  as  amended  by  the  NRC  Letter 
dated  January  18, 1979]  has  established  that 
an  evaluation  of  margin  of  safety  should 
address  the  following  areas: 

(1)  Nuclear  criticality  considerations. 

(2)  Thermal-Hydraulic  considerations. 

(3)  Mechanical,  material  and  structural 
consideration. 

The  established  acceptance  criterion  for 
criticality  is  that  the  neutron  multiplication 
factor  in  the  spent  fuel  pool  storage  racks 
shall  be  less  than  or  equal  to  0.9S,  including 
uncertainties,  under  all  conditions.  The  kciT 
for  the  high  density  racks  for  CPSES  is 
always  less  than  0.95,  including  uncertainties 
at  a  95/95  probability  confidence  level. 
Because  the  existing  acceptance  criterion  is 
shown  to  be  satisfied,  the  high  density  racks 
do  not  involve  a  significant  reduction  in  the 
margin  of  safety  with  respect  to  criticality 
considerations. 

The  thermal-hydraulic  evaluation 
demonstrates  that  the  temperature  margin  of 
safety  will  be  maintained.  Re-evaluation  of 
the  Sfient  fuel  pool  cooling  system  for  the 
increased  heal  loads  shows,  with  minor 
modifications,  that  the  spent  fuel  cooling 
system  will  maintain  the  abnormal  maximum 
temperature  of  the  spent  fuel  pool  water 
within  the  limits  of  the  existing  licensing 
basis  (i.e.,  below  212  *F).  Additionally,  it 
shows  that,  with  minor  modifications,  the 
normal  maximum  temperature  will  be  within 
the  existing  design  basis  tempieratures  for  the 
high  density  racks.  liner,  structure,  and 
cooling  system  and  will  not  have  any 
significant  impact  on  the  spent  fuel  pool 
demineralizcrs.  Thus,  the  existing  licen.sing 
basis  remains  valid,  and  there  is  no 
significant  reduction  in  the  margin  of  safety 
for  the  thermal-hydraulic  design  or  spent  fuel 
cooling. 

The  main  safety  function  of  the  spent  fuel 
pool  and  the  high  density  racks  is  to 


maintain  the  spent  fuel  assemblies  in  a  safe 
configuration  through  normal  and  abnormal 
operating  conditions.  The  design  basis  floor 
responses  of  the  Fuel  Building  were 
confirmed  to  be  adequate  and  conservative 
and  the  floor  loading  will  not  exceed  the 
capacity  of  the  Fuel  Building.  The  high 
densitv  rack  materials  used  are  compatible 
with  the  spent  fuel  pool  and  the  spent  fuel 
assemblies.  The -structural  considerations  of 
the  high  density  racks  maintain  margin  of 
safely  against  tilling  and  deflection  or 
movement,  such  that  the  high  density  racks 
do  not  impact  each  other  or  the  pool  walls, 
damage  spent  fuel  assemblies,  or  cause 
criticality  cxincems.  Thus,  the  margin  of 
safety  with  respect  to  mechanical,  material 
and  structural  considerations  are  nut 
significantly  reduced  by  the  use  of  the  high 
density  racks. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92((:)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College,  P.O. 
Box  19497.  Arlington,  Texas  76019. 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Newman  and  Holtzinger,  1615  L 
Street,  N.W.,  Suite  1000.  Washington, 
DC  20036. 

NRC  Project  Director:  William  D. 
Beckner. 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1. 
Callaway  County,  Missouri 

Date  of  amendment  request: 
December  9. 1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  4.3.2.2, 
4.7.1.2.1,  and  the  Bases  for  Specification 
3/4.7.1.2.  The  changes  would  decrease 
the  frequency  of  testing  auxiliary 
feedwater  pumps,  provide  consistent 
testing  requirements  for  the  steam 
turbine-driven  auxiliary  feedwater 
pump,  and  clarify  performance 
parameters  in  the  Bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  revision  docs  not  involve  a 
significant  hazards  consideration  because 
operation  of  Callaway  Plant  with  this  change 
would  rH)t: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


The  Callaway  Final  Safety  Analysis  Report 
has  been  reviewed  and  been  found  to  be 
unaffected  by  these  proposed  changes.  The 
changes  proposed  by  this  Technical 
Sfiecification  amendment  do  not  affect  the 
performance  parameters  of  the  Auxiliary 
Feedwater  System  (AFWS).  The  changes 
proposed  involve  a  decrease  in  the  frequency 
of  pump  testing  from  once  per  31  days  to 
once  per  92  days  as  recommended  by  NRC 
Generic  Letter  93-05  and  reflected  in 
NUREG-1431  (T/S  4.7.1.2.1.a).  This  change 
will  decrease  the  out-of-service  time  of  the 
AFWS  due  to  testing.  This  change  will  also 
decrease  the  number  of  component 
manipulations  performed  on  the  system  and 
will  therefore  decrease  the  probability  of  a 
restoration  error  rendering  the  system 
incapable  of  performing  its  intended 
function. 

The  pumps  will  be  required  to  meet  the 
same  acceptance  criteria  and  will  continue  to 
be  monitored  as  required  by  ASME  Section 
XI.  As  staled  earlier,  the  overall  effect  is  a 
slight  decrease  in  the  CDF  for  Callaway. 
These  proposed  changes  will  also  eliminate 
an  inconsistency  among  Spiecifications 
4.7.1.2.1.b.2  and  4.3.2.2  and  Specification 
4. 7. 1.2.1. a. 2  regarding  an  exception  to 
Specification  4.0.4  for  entry  into  Mode  3  for 
the  TDAFP.  The  methodology  and 
acceptance  criteria  of  surveillance  testing 
will  not  be  changed.  The  ability  of  the  AFWS 
to  perform  its  intended  function  during 
accident  conditions  will  continue  to  be 
demonstrated  via  surveillance  testing.  The 
proposed  changes  to  the  Technical 
Specifications  do  not  affect  any  accident 
initiators  for  any  accident  evaluated  in  the 
Final  Safety  Analysis  Report  (FSAR).  The 
Bases  changes  are  corrections  to  errors  which 
have  no  effect  on  any  accident  initiators  nor 
'equipment  failure  modes. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  Technical  Specification 
changes  do  not  modify  any  equipment  nor 
create  any  potential  accident  initiators.  The 
proposed  change  herein  of  piotential  interest 
is  the  exception  to  Specification  4.0.4  for 
entry  into  Mode  3  for  TDAFP  response  time 
testing  and  auto-start  testing.  This  allowance 
is  already  recognized  via  Specification 
4.7.1.2.1.3.2  and  NlJREG-1431.  Standard 
Technical  Specifications- Wcstinghouse 
Plants. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safely. 

The  Bases  for  Specification  3/4.7.1.2  are  to 
be  clarified  to  correctly  stale  the  design  flow 
and  pressure  parameters  for  the  AFWS.  No 
plant  design  changes  are  involved  in  any  of 
the  proposed  changes  and  the  method  and 
manner  of  plant  operation  remain  the  same. 
The  specific  surveillance  lest  methodology 
and  acceptance  criteria  remain  unchanged. 

As  discussed  above,  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  or  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  previously  evaluated.  These  changes  do 
not  result  in  a  significant  reduction  in  a 
margin  of  safety  Therefore,  it  has  been 
determined  that  the  proposed  changes  do  not 
involve  a  significant  hazards  consideration. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton. 
Missouri  65251. 

Attorney  for  licensee:  Gerald  Charnoff. 
Esq..  Shaw.  Pittman.  Potts  & 
Trowbridge.  2300  N  Street.  N.W.. 
Washington.  DC  20037. 

NRC  Project  Director:  Leif  J._ 
Norrholm.  ' 

Union  Electric  Company,  Docket  No. 
50-483.  Callaway  Plantl  Unit  1, 
Callaway  County,  Missouri 

Date  of  amendment  request: 
December  9.  1994.  as  supplemented  on 
December  22,  1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS) 
Surveillance  Requirement  4.8.1.1.2f.7  to 
remove  the  requirement  to  perform  the 
hot  restart  test  within  5  minutes  of 
completing  the  24-hour  endurance  test 
and  place  that  requirement  in  a  separate 
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Basis  for  pivposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  revision  does  not  involve;  a 
significant  hazards  consideration  because 
operation  of  Callaway  Plant  With  this  change 
would  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  Constxjuences  of  an  accident 
previously  evaluated. 

The  proposed  revision  to  the  T/S  will  not 
adversely  impact  plant  safety  since  the 
requirement  to  perform  the  hot  restart  U^st 
will  still  be  implemented  via  a  .separate 
surveillance  requirement  thai  demonslrdtes 
the  hot  restart  fiiinctional  capability  of  the 
diesel  generators. 

(2)  Create  the  fwssibility  of  a  new  or 
different  kind  of  accident  from  unv 
previously  evatuatcd. 

There  are  no  design  changes  being  made 
that  would  create  a  new  type  of  accident  or 
malfunction  and  the  method  and  manner  of 
plant  operation,  remain  unchanged.  The 
performance  capability  of  the  emergency 
diesel  generators  will  not  be  affected.  The 
verification  of  the  hot  restart  capability  of  the 
diesel  generators  will  still  be  performed,  only 
the  liming  of  the  performance  will  be 
changed  to  give  plant  operators  added 
flexibility  and  prevent  critical  path 
complications  during  outages. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 


There  are  no  changes  being  made  to  the 
safety  limits  or  safety  system  settings  that 
would  adversely  impact  plant  safety.  The 
die.sci  generators  will  still  perform  their 
intended  safety  function  following  a  loss  at 
offsite  power,  to  achieve  and  maintain  the 
plant  in  a  safe  shutdown  condition. 

Based  on  the  above  discussions,  it  has  been 
determined  that  the  requested  Technical 
Specification  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  or  create  the 
possibility  of  a  new  or  different  kind  of 
accident  or  condition  over  previous 
evaluations:  or  involve  a  significant 
reduction  in  a  margin  of  safety.  Therefore, 
the  requested  license  amendment  does  not 
involve  a  significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251. 

Attorney  for  licensee:  Gerald  Charnoff. 
E.sq.,  Shaw,  Pittman.  Potts  & 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director:  Leif  J. 
Norrholm. 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power 
Station,  Vernon,  Vermont 

Date  of  amendment  request: 
December  14.  1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
in.strument  identification  for  low  reactor 
pressure  instrument  trip  cards  in 
emergency  core  cooling  system  (ECCS) 
actuation  to  reflect  a  design  change  to  be 
installed  during  the  1995  refueling 
outage. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  to  the 
identification  numbers  for  certain  reactor 
pres.sure  instrumentation  as  included  in  the 
Technical  Specifications  for  ECCS  Actuation 
Instrumentation  is  only  necessary  because 
the  specific  identification  numbers  (Tag  Nos.) 
have  been  listed  in  the  (***].  This  is 
considered  an  administrative  type  change. 
Acceptable  measurement  of  Low  Reactor 
Pressure  is  still  a.ssured.  All  automatic 
control  or  trip  functions  will  continue  to  be 
provided. 

The  proposed  change  does  not  result  in 
any  function  or  selpoint  change.  The 


hardware  changes  which  have  resulted  in  a 
need  to  change  the  Technical  Specifications 
have  removed  instrumentation  no  longer 
required  to  be  installed  in  the  circuitry  for 
measuring  ECCS  Ixiw  Reactor  Pressure.  The 
existing  logic  for  Low  Reactor  Pressure  will 
remain  the  same.  The  only  change  applicable 
to  implementation  of  the  design  modification 
is  the  use  of  different  trip  cards  to  provide 
the  trip  function  for  ECCS  Low  Reactor 
Pressure. 

The  requested  change  to  ECCS  Actuation 
Instrumentation  Tables  docs  not  impact  any 
FSAR  (Final  Safety  Analysis  Report]  safety" 
analysis  involving  the  ECCS  or  Protection 
Systems.  These  measurement  functions  are 
not  contributors  to  the  initiation  of  accidents. 

The  change  in  instrument  Tag  Nos.  on 
Tables  3.2.1  and  4.2.1  will  have  no  affect  on 
any  safety  limit  setting  or  plant  system 
operation  and.  therefore,  does  not  modify  or 
add  any  initiating  parameters  that  would 
significantly  increase  the  probability  or 
consequences  of  any  previously  analyzed 
accident. 

The  administrative  change  to  correct  a 
typographical  error  on  Table  4.2.1  will  have 
no  affect  on  plant  hardware,  plant  design, 
safety  limit  setting  or  plant  system  operation 
and,  therefore,  does  not  modify  or  add  any 
initiating  parameters  that  would  significanflv 
increase  the  probability  or  consequences  of 
any  previously  analyzed  accident. 

Therefore,  it  is  concluded  that  there  is  not 
a  significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated. 

2.  The  proposal  to  change  instrument  Tag 
Nos.  does  not  result  in  any  function  changes 
or  changes  to  Technical  Specification 
requirements  pertaining  to  these  functions. 

The  proposed  change  does  not  involve  any 
change  in  Technical  Specification  trip 
setpoints,  plant  operation,  redundancy, 
protective  function  or  design  basis  of  the 
plant.  There  is  no  impact  on  any  existing 
safety  analysis  or  safety  design  limits.  Low 
Reactor  Pressure  instrumentation  functions 
do  not  initiate  nuclear  system  parameter 
variations  which  are  considered  potential 
initiating  causes  of  threats  to  the  fuel  and  the 
nuclear  system  process  barrier  or  that  would 
create  any  new  or  different  kind  of  accident. 

As  discussed  above,  the  proposed 
administrative  change  only  correcis  a 
typographical  error  concerning  equipment 
identification  numbers.  This  change  does  not 
affect  any  equipment  and  it  does  not  involve 
any  potential  initiating  events  that  would 
create  any  new  or  different  kind  of  accident. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposal  to  change  the 
identification  numbers  for  certain  reactor 
pressure  instrumentation  as  included  in  the 
Technical  Specifications  for  ECCS  Actuation 
Instrumentation  does  not  affect  any  existing 
safety  margins.  The  change  by  itself  is 
administrative.  The  hardware  changes  which 
have  resulted  in  a  need  to  change  the 
Technical  Specifications  have  been  reviewed 
per  10  CFR  50.59(a)(2)  and  determined  to  not 
constitute  an  unreviewed  safety  question. 
The  change  in  Tag  Nos.  or  the  change  in 
the  instrumentation  used  to  measure  low 
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reactor  pressure  does  not  preclude  (he  ability 
of  the  Core  Spray  (CS)  or  Low  Pressure 
Coolant  Injection  (LPCI)  Systems  to  perform 
their  safety  function  to  mitigate  the 
consequences  of  accidents  or  of  any  other 
safety  system  to  accomplish  its  safety 
functions.  Proper  post-accident  EQ!5 
functioning  will  still  be  provided  by  safety 
class  instruments  used  to  measure  reactor 
pressure. 

The  change  to  instrument  Tag  Nos.  as 
listed  in  the  Technical  Specifications  has  no 
affect  on  the  bases  of  Protective 
Instrumentation  which  is  to  operate  to 
initiate  required  system  pnMective  actions. 
The  changes  to  be  implemented  which  have 
resulted  in  a  need  to  change  the  Technical 
Specifications  will  actually  improve  the 
accursM  V  of  reactor  pressure  measuring  loops. 

The  NRC  staff  has  reviewed  the  licensee's 
analysis  and.  based  on  this  review,  it  appears 
that  the  three  standards  of  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Brook.s  Memorial  Library.  224 
Main  Street,  Brattleboro,  Vennont 
05301. 

Attorney  for  licensee:  ]ohn  A.  Ritsher, 
Esquire,  Ropes  and  Gray,  One 
International  Place.  Boston. 
Massachusetts  02110-2624. 

NRC  Project  Director  Waiter  R. 
Butler. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Power  Plant.  Unit  Nos. 
1  and  2,  Town  of  Two  Creeks, 
Manitowoc  County,  Wisconsin 

Date  of  amendment  reqtnst: 
December  22. 1994. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Point  Beach  Nuclear  Plant 
Technical  Specification  (TS)  Section 
15.3.3,  "Emergency  Core  Cooling 
System,  Auxiliary  Cooling  Systems,  Air 
Recirculation  Fan  Coolers,  and 
Containment  Spray,'"  TS  Section  15.3.4, 
"Steam  and  Power  Conversion  System," 
TS  Section  15.3.5,  "Instrumentation 
System,"  TS  Section  15.3.7,  "Auxiliary 
Electrical  Systems,"  TS  Section  15.3.14, 
"Fire  Proteciion  System."  and  TS 
Section  15.4.1.  "Operation  Safety 
Review."  The  modifications  would 
delete  obsolete  TSs,  would  provide 
spring  1995  outage-specific  TSs  as  part 
of  the  ongoing  diesel  upgrade  project, 
would  update  several  TSs  to  be 
consistent  with  the  upgrade  project 
design  changes,  and  would  change  one 
monthly  testing  requirement.  In 
addition,  the  bases  for  Section  TS  15.3.7 
would  be  modified  to  be  consistent  with 
the  proposed  TS  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  requii^  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

In  accordance  with  the  requirements  of  10 
CFR  50.gi(a>.  Wisconsin  Electric  Power 
Company  (Licensee)  has  evaluated  the 
proposed  changes  against  the  standards  of  10 
CFR  50.92  and  has  determined  that  the 
operation  of  Point  Beach  Nuclear  Plant.  Units 
1  and  2,  in  accordance  with  the  proposed 
amendments  |sic|  does  not  present  a 
significant  hazards  consideration.  The 
analysis  of  the  requirements  of  10  CFR  50.92 
and  the  basis  fur  this  conclusion  are  as 
follows: 

1.  Operation  of  the  facility  under  the 
proposed  Te<:hnical  SpecifiCHtioiis  will  not 
create  a  significant  increase  in  the  probability 
or  consequences  of  an  accident  previou.sly 
evaluated. 

The  probabilities  of  accidents  previously 
evaluated  are  based  on  the  probability  of 
initiating  events  for  these  accidents. 
Initiating  events  for  accidents  previously 
evaluated  for  Point  Beach  include:  control 
rod  withdrawal  and  drop,  CVCS  malfunction 
(Boron  Dilution),  startup  of  an  inactive 
reactor  coolant  loop,  reduction  in  feedwaler 
enthalpy,  excessive  load  increase,  losses  of 
reactor  coolant  flow,  loss  of  external 
electrical  load,  loss  of  normal  feedwater,  loss 
of  all  AC  power  to  the  auxiliaries,  turbine 
overspeed.  fuel  handling  accidents, 
accidental  releases  of  waste  liquid  or  gas, 
steam  generator  tube  rupture,  steam  pipe 
rupture,  control  rod  ejection,  and  primary 
coolant  system  ruptures. 

This  license  amendment  request  proposes 
to  remove  the  specifications  associated  with 
the  4160  volt  safeguards  bus  tie.  add  and 
modify  specifications  associated  with  the 
degraded  and  loss  of  voltage  protection 
functions,  and  remove  specifications  and 
surveillance  exceptions  that  are  obsolete.  The 
modifications  being  performed  and  the 
changes  proposed  by  this  license  amendment 
request  have  been  reviewed  and  we  conclude 
that  the.se  changes  do  not  increase  the 
probability  of  any  initiating  event  for 
accidents  previously  analyzed  for  Point 
Beach  Nuclear  Plant. 

The  consequences  of  the  accidents 
previously  evaluated  in  the  PBNP  FSAR  are 
determined  by  the  results  of  analyses  that  are 
based  on  initial  conditions  of  the  plant,  the 
type  of  accident,  transient  response  of  the 
plant,  and  the  operation  and  failure  of 
equipment  and  systems.  The  changes 
proposed  in  this  license  amendment  request 
provide  appropriate  limiting  conditions  for 
operation,  action  statements,  allowable 
outage  times,  surveillances  and  bases  for  the 
Point  Beach  Nuclear  Plant  Technical 
Specifications. 

The  fKtjposed  specification  that  allows  a 
Train  A  service  water  pump  powered  fn>m 
the  alternate  shutdown  system  to  be 
considered  operable  under  the  provisions  of 
Technical  Specification  15.3.0.C  is 
appropriate  to  maintain  operability  of  the 
service  water  system  for  the  continued  safe 
operation  of  Unit  2  under  the  applicable 
standby  emergency  power  limitiitg  condition 
for  operation. 


The  modifications  that  are  twing  performed 
have  been  designed  and  will  be  installed  in 
accordance  with  the  applicable  design  and 
installation  requirements  for  Point  Beach 
Nuclear  Plant. 

Therefore,  this  proposed  license 
amendment  does  not  affect  the  consequences 
of  any  accident  previously  evaluated  in  the 
Point  Beach  Nuclear  Plant  FSAR  because  the 
factors  that  are  used  to  determine  the 
consequent:es  of  accidents  are  not  being 
changed. 

2.  Operation  of  this  facility  under  the 
proposed  Technical  Specifications  change 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

New  or  different  kinds  of  accidents  ain 
only  be  created  by  new  or  different  accident 
initiators  or  sequences.  New  and  different 
types  of  accidents  (different  from  those  that 
were  originally  analyzed  for  Point  Beach) 
have  been  evaluated  and  incorporated  into 
the  licensing  basis  for  Point  Beach  Nuclear 
Plant.  Examples  of  different  accidents  that 
have  been  incorporated  into  the  Point  Beach 
Licensing  basis  include  anticipated  transients 
without  scram  and  station  blackout. 

The  modifications  being  performed  and  the 
changes  proposed  by  this  license  amendment 
request  have  hec.n  reviewed  and  we  conclude 
that  these  changes  do  not  create  any  new  or 
different  accident  initiators  or  sequences. 
Therefore,  these  modifications  and  proposed 
Technical  Specification  changes  do  not 
create  the  possibility  of  an  accident  of  a 
different  type  than  any  previously  evaluated 
in  the  Point  Beach  FSAR. 

3.  Operation  of  this  facility  under  the 
proposed  Technical  Specifications  change 
will  not  create  a  significant  reduction  in  a 
margin  of  safety. 

The  margins  of  safety  for  Point  Beach  are 
based  on  the  design  and  operation  of  the 
reactor  and  containment  and  the  .safety 
systems  that  provide  their  protection.  The 
modifications  that  are  being  performed  have 
been  designed  and  will  be  installed  in 
accordance  with  the  applicable  design  and 
installation  requirements  for  Point  Beach 
Nuclear  Plant. 

The  modification  to  change  the  loss  of 
voltage  protection  function  from  1-out-of-2 
logic  on  each  bus  to  2-out-()f-3  logic  on  each 
bus  is  an  improvement  over  the  original 
design,  because  with  the  new  design  an 
inadvertent  trip  of  a  single  channel  will  not 
cause  the  protection  actions.  Also,  when  any 
single  channel  is  taken  out-of-service  for 
testing,  maintenance,  or  calibration  it  can  ht' 
placed  in  the  trip  condition  to  allow 
actuation  of  the  protection  function  by  the  . 
trip  of  either  of  the  remaining  operable 
channels. 

The  Technical  Specification  change  to 
allow  an  operating  pump  powered  from 
alternate  shutdown  to  be  considered  operable 
is  justified  because  the  pump  is  able  to 
perform  its  safety  function  powered  from  the 
alternate  shutdown  power  source.  The 
alternate  shutdown  system  is  powered  via 
offsite  power  or  from  the  onsite  gas  turbine 
generator  and  is  being  considered  a  normal 
power  supply  for  the  service  water  pump. 

The  alternate  shutdown  system  was 
installed  to  provide  an  alternate  means  of 
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providing  pov^pr  to  .service  water  pumps, 
comjTOnont  cdQling  water  pumps,  and 
residual  heat  removal  pumps  for  certain  10 
CFK  50  Appendix  R  fire  s<;enan<>s  in  which 
the  normal  potwer  supplies  for  this 
equipment  l)e;i>me  inoperable.  As  such,  the 
alternule  sliutibwn  .sy.stem  is  a  qualified 
.'ill(Tnatc  .sotin  ;<;  of  p<iwi;r  for  the  service 
vvati^r  pump.     I 

Therefore,  t  lie  margins  of  sufoly  for  I'oint 
fV'acli  an;  not  li<MHR  reduced  because  the 
design  and  op  itation  of  the  reactor  and 
containment  srr  not  being  changed  and  the 
safety  systems  that  provide  their  protection 
that  are  being  Jianged  are  being  modified  in 
iic«:ordance  with  the  applicable  design  and 
installation  re  jiiirements  lor  the  Point  Beach 
Nuclear  Plant.  I 

The  NKC  .<Jtoff  has  reviewed  the 
li(;t;n.si!u's  anajlysis  and.  based  on  this 
review,  it  ap  }jears  that  the  three 
standard.s  of  10  CFR  r)0.92(c)  are 
.siitisfied.  Therefore,  the  NKC  stafT 
proposes  to  fflHerniine  that  the 
amendinent  |-$quesl  involves  no 
sigiiilicant  hoKards  con.sideratioii. 

iMcnl  Public  Document  Boom 
location:  Jo.siiph  P.  Mann  Library,  1510 
Sixteenth  Sti^et,  Two  Rivers.  Wisconsin 
54241.  I 

Attorney  fot  licensee:  C^rald  Chamoff. 
i'isq..  Shnw.  Pittnian,  Potts,  and 
Trowbridge.  2300  N  Street.  NW., 
Washington. IDC:  20037. 

NBC  Projett  Director:  Leif  J. 
Norrholm.     ! 

Previously  Published  Notices  of 
Consideration  of  I.ssuance  of 
Amendments  lo  Facility  Operating 
Licenses,  Proposed  no  Significant 
Hazards  Cx)nsidcration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  asiseparate  individual 
notices.  The  hotice  content  was  the 
same  as  nbovu.  Thoy  were  published  as 
individual  notices  either  because  time 
did  not  aUoU  the  Commission  to  wait 
lor  this  biweekly  notice  or  bciause  the 
action  involvusd  exigent  cin;umstances. 
They  arc  repeated  here  becau.se  the 
biweekly  notice  li.sts  ail  amendments 
issued  or  projjo.sed  lo  be  issued 
involving  nojsignincant  hazard.s 
consideration. 

For  details.  Roe  tlie  individual  notice 
in  tlie  Federal  Register  on  the  day  and 
page  cited.  Tbis  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Arizona  Public  Service  Company,  ct  al.. 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Unit  Nos.  1.  2.  and 
3,  Maricopa  County,  Arizona 

Date  of  application  for  amendments. 
October  31,  1{)94,  supplemented  by 
letter  dated  Ducemlier  28,  1994. 

Brief  description  of  amendment 
rifquests:'The  proposed  amendments 


would  change  the  refueling  machine 
overload  cutoff  limit  from  less  than  or 
equal  to  1556  pounds  to  less  than  or 
equal  lo  1600  pounds.  The  change  is  a 
consequence  of  the  fuel  assembly 
weight  increase  which  resulted  from 
design  and  fabrication  improvements. 

Date  of  individual  notice  in  Federal 
Register:  January  6.  1995  (60  FR  2160). 

Expiration  date  of  individual  notice: 
February  6.  1995. 

Local  Public  Document  Boom 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road.  Phoenix,  Arizona 
B5004. 

Entergy  Operations,  Inc..  Docket  No. 
50-313,  Arkansas  Nuclear  One,  Unit 
No.  1,  Pope  County,  Arkansas 

Dote  of  amendment  request:  August 
30.  1<)94. 

Description  of  amendment  request: 
The  proposed  amendment  revises 
technical  specifications  to  address  the 
installation  of  two  battery  chargers  on 
each  vital  125  vdc  power  train  in  lieu 
of  tlie  "swing"  battery  charger  that  is 
currenfly  used. 

Dale  of  individual  notice  in  the 
Federal  Register:  January  17. 1995  (60 
FR  3439). 

Expiration  date  of  individual  notice: 
February  16.  1995. 

Local  Public  Document  Boom 
/oco^on; Tomlinson  Library.  Arkansas 
Tech  University.  Russellville.  Arkan.sas 
728011. 

Penn.sylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request:  October 
21.  1994. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  add  the  Special  Test  Exception  3/ 
4.10.6,  "Inservice  Leak  and  Hydrostatic 
Te.sting,"  that  allows  the  performance  of 
pressure  testing  at  reartor  coolant 
temperature  up  to  212  "F  while 
remaining  in  OPERATIONAL 
CONDITION  4.  This  special  test 
exception  would  also  require  that 
certain  OPERATIONAL  CONDITION  3 
Specifications  for  Secondary 
Containment  Isolation,  Secondary 
Containment  Integrity  and  Standby  Gas 
Treatment  System  operability  be  met. 
This  change  would  also  revise  the 
Index.  Table  1.2.  "OPERATIONAL 
CONDITIONS."  and  the  Bases  to 
incorporate  the  reference  to  the 
proposed  special  test  exception. 

Date  of  publication  of  individual 
notice  in  Federal  Register  December  22. 
1994  (59  FR  66057). 


Expiration  date  of  individual  notice 
January  23.  1995. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department.  71  South 
Franklin  Street.  Wilkes-Barre. 
Pennsylvania  16701. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
Decembers.  1994. 

Brief  description  of  amendment:  The 
proposed  amendment  would  rrvi.se 
Section  4.4  of  the  Indian  Point  T 
Technical  Specifications.  Specilically. 
TS  4.4.E.1  would  be  revised  to  allow  a 
one-time  extension  to  the  30-month 
interval  requirement  for  leak  rate  tasting 
of  Residual  Heat  Removal  (RHR) 
containment  isolation  valves  AC-732. 
AC-741.  AC-MO V-743.  AC-MO V-744. 
and  AC-MOV-1870.  This  one-time 
extension  for  leak  rate  testing  of  the 
RHR  valves  would  be  deferred  until 
prior  to  return  to  power  following  the 
current  outage,  which  is  defined  as  prior 
to  Tav,:  exceeding  350  "F. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  December  13 
1994  (59  FR  64224). 

Expiration  dote  of  individual  notice: 
January  12,  1995. 

Local  Public  Document  Boom 
location:  White  Plains  Public  Library. 
100  Martine  Avenue,  White  Plains.  New 
York  10610. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County.  Tennessee 

Date  of  application  for  amendments: 
December  16.  1994. 

Brief  description  of  amendments:  This 
amendment  would  revise  Technical 
Specifications  regarding  diesel  generator 
surveillance  requirements. 

Date  of  publication  nf  individual 
notice  in  the  Federal  Register: 
Det:ember  22.  1994  (59  FR  67350). 

Expiration  date  of  individual  notice 
January  23.  1995. 

Local  Public  Document  Boom 
location: Chattanooga-Hamilton  County 
Library.  1101  Broad  Street,  Chattanooga. 
Tennes.see  37402. 

Tennessee  Valle)-  Authority,  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments. 
January  3.  1995. 

Brief  description  of  amendments:  The 
amendments  add  a  permissive  statement 
to  Surveillance  Requirement  4.9.7  1  that 
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will  allow  the  auxiliary  building  bridge 
crane  interlocks  and  physical  stops  to  be 
defeated  during  implementation  of  the 
spent  fuel  pool  storage  capacity  increase 
modification. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register:  January 
9. 1995  (60  FR  2404). 

Expiration  date  of  individual  notice: 
January  24,  1995. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennesee  37402. 

Notice  of  Insurance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  SigniHcant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  IX:,  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 


Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
ClifTs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
September  23, 1994. 

Brief  description  of  amendments:  The 
amendments  revise  the  Unit  2 
Shutdown  AC  Power  Sources  TSs  to 
permit  a  one-time  increase  the  allowed 
outage  time  (AOT)  from  7  to  14  days  for 
the  dedicated  Class  IE  emergency  power 
system  and  the  Unit  1  control  room 
emergency  ventilation  system  TSs  to 
permit  a  one-time  increase  the  AOT 
from  7  to  30  days.  These  one-time 
extensions  are  necessary  to  support 
modifications  scheduled  to  be 
implemented  during  the  upcoming  1995 
Unit  2  refueling  outage. 

Date  of  issuance:  January  11, 1995. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  during  the 
1995  Unit  2  refueling  outage. 

Amendment  Nos.:  Unit  1-202  and 
Unit  2-180. 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  SpeciHcations. 

Date  of  initial  notice  in  Federal 
Register:  October  26.  1994  (59  FR 
53835). 

The  Commission's  related  evaluation 
of  these  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  11, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Carolina  Power  &  Light  Company,  et 
al.,  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
May  15, 1993,  as  supplemented 
February  17, 1994,  February  25,  1994, 
and  November  23, 1994. 

Brief  description  of  amendment:  The 
amendment  deletes  Section  2.C.(8)  of 
the  Facility  Operating  License  NPF-63, 
and  deletes  Attachment  1  to  the  License, 
in  response  to  your  request  dated  May 
15,  1993,  as  supplemented  February  17, 
1994,  February  25, 1994,  and  November 
23, 1994 

Dote  o/jssua/ice:  January  12, 1995. 

Effective  date:  January  12, 1995. 

Amendment  No.  53. 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  9, 1993  (58  FR  32378). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 


Safety  Evaluation  dated  January  12 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County 
Illinois 

Date  of  application  for  amendments: 
June  3, 1994. 

Brief  description  of  amendments:  The 
amendments  revise  Byron  and 
Braidwood  technical  specifications 
(TSs)  to  reflect  a  primary-to-secondary 
leakage  rate  of  150  gallons  per  day 
through  any  one  steam  generator  and  to 
reflect  an  inservice  inspection  of  a 
minimum  of  20  percent  of  a  random 
sample  of  the  sleeves  at  the  end-of- 
cycle.  The  amendment  also  adds  a 
condition  to  the  licenses  to  conduct 
additional  corrosion  testing  to  establish 
the  design  life  for  the  sleeved  tubes  in 
the  presence  of  a  crevice.  The  revised 
TSs  are  more  conservative  than  the 
previous  TSs  and  were  requested  in 
order  to  increase  the  confidence  in  the 
ability  of  sleeves  to  maintain  primary- 
to-secondary  integrity. 

Date  of  issuance:  January  6, 1995.    - 

Effective  date:  January  6, 1995. 

Amendment  Nos.:  67,  67,  57,  and  57 

Facility  Operating  License  Nos.  NPF- 
37,  NPF-66.  NPF-72  and  NPF-77:  The 
amendments  revised  the  operating 
licenses  and  TSs. 

Date  of  initial  notice  in  Federal 
Register:  October  12, 1994  (59  FR 
51613).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  6, 1995. 

No  significant  hazards  consideration 
comments  received:  No. 

'Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library,  109  N.  Franklin,  P.O.  Box  434, 
Byron,  Illinois  61010;  for  Braidwood, 
the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street. 
Wilmington.  Illinois  60481. 


Commonwealth  Edison  Company. 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2. 
Ogle  County.  Illinois  Docket  Nos.  STN 
50-456  and  STN  50-457.  Braidwood 
Station.  Unit  Nos.  1  and  2.  Will  County. 
Illinois 

Date  of  application  for  anwndments: 
November  7, 1994.  as  supplemented 
December  Ifi,  1994. 

Brief  description  of  anwndments:  The 
amendments  approve  the  use  and 
storage  of  fuel  with  an  enrichment  not 
lo  exceed  a  nominal  5.0  weight  percent 
U-235  in  the  spent  fuel  racks. 

Date  of  issuance:  ]anuary  20,  1995. 

Effective;  date:  January  20.  1995. 

Amendment  Nos.:  68.  68,  58.  and  58. 
,  Facility  Operating  License  Nos.  NPF- 
37.  NPF-66.  NPF-72  and  NPF-77:  The 
amendments  revi.sed  the  Technical 
Specification$. 

Date  of  initial  notice  in  Federal 
Register:  December  7.  1994  (59  FR 
f)3 1 1 5).  The  December  16.  1994. 
submittal  provided  additional  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazartis 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  an 
Kiivironmental  Assessment  dated 
January  13, 1995,  and  in  a  Safety 
Kvaluation  dated  January  20,  1995. 

No  significant  hazards  consideration 
ccmiments  rec^ved:  No. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library.  109  N.' Franklin,  P.O.  Box  4.14. 
Byron.  Illinois  RIOIO:  for  Braidwood. 
the  Wilmington  Township  Public 
Library.  201  S.  Kankakee  Street. 
Wilmington.  Illinois  60481. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370.  McGuire  Nuclear 
Station,  Units  1  and  2.  Mecklenburg 
County.  North  Carolina 

Date  of  application  for  amendments: 
January  10.  1904.  as  supplemented 
September  15,  1994.  January  5  and  10, 
1995. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  (TS)  Table  2.2-1  and  TS 
4  2.5  to  allow  a  change  in  the  method 
for  measuring  reactor  coolant  system 
(RCS)  flow  rate  from  the  calorimetric 
heat  balance  method  to  a  method  based 
on  a  calibration  of  the  RCS  cold  leg 
elbow  differential  pressure  taps. 

Date  of  issuance:  ]anuar\  12,  1995. 

Effective  date:  To  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  153  and  135. 

Facility  Operating  License  Nos.  NPF- 
H  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register:  February  16, 1994  (59  FR 
7688).  The  September  15,  1994.  January 
5  and  10.  1995.  letters  provided 
clarifying  information  that  did  not 
change  the  .scope  of  the  January  10. 
1994.  application,  the  Federal  Register 
Notice  or  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluatioii  dated  January  12. 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina.  Charlotte  (UNCC 
Station).  North  Carolina  28223 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389.  St. 
Lucie  Plant.  Unit  Nos.  1  and  2.  St.  Lucie 
County.  Florida 

Date  of  application  for  amendmenUi: 
November  2.  1994. 

Brief  description  of  amendments: 
These  amendments  clarify  the  actions 
required  in  the  event  of  inoperable 
equipment  associated  with  containment 
depressurization  and  cooling  systems, 
and  provide  consistency  tetween  Unit  1 
and  Unit  2  requirements. 

Date  of  Issuance:  ]aniiar\  18.  1995. 

Effective  Date:  ]anuary  18,  1995. 

Amendment  Nos.:  131  and  70. 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  7. 1994  (59  FR 
63122). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  18, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library.  3209  Virginia  Avenue.  Fort 
Pierce.  Florida  34954-9003. 

Florida  Power  and  Light  Company. 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant  Units  3  and  4.  Dade  County. 
Florida 

Date  of  application  for  amendments: 
April  19.  1994. 

Brief  description  of  amendments: 
These  amendments  consist  of  changes  to 
the  Tec:hnical  Specifications  relating  to 
surveillance  requirements  for  inservice 
inspection  and  testing  programs. 

Date  of  issuance:  January  11. 1995. 

Effective  date:  January  11. 1995. 

Amendment  Nos.  171  and  165. 


Facility  Operating  Licenses  Nos.  DPR- 
31  and  DPR-4J:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  25.  1994  (59  FR  27054). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  11 
1995. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Florida  International 
University.  University  Park.  Miami. 
Florida  33199. 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia.  City  of  Dallon, 
Georgia.  Docket  No.  50-424.  Vogtle 
Electric  Generating  Plant,  Unit  1.  Burke 
County.  Georgia 

Date  of  application  for  amendment: 
August  16.  1994. 

Brief  description  of  amendment:  The 
amendment  eliminated  License 
Condition  2.C.(6)  and  the  associated 
Attachment  1  of  the  license.  License 
Condition  2.C.(6)  referenced  Attachment 
1  which  listed  special  diesel  generator 
maintenance  and  sur\eillance 
requirements. 

Date  of  issuance:  Januar>-  20.  1995. 

Effective  date:  To  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.:  81. 

Facility  Operating  License  Nos.  NPF- 
68:  Amendment  revised  the  Facility 
Operating  License. 

Date  of  initial  notice  in  Federal 
Register:  September  6. 1994  (."^o  FR 
46071). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  20. 
1995., 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro,  Georgia 
30830. 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments. 
March  31.  1994. 

Brief  description  of  amendments:  The 
changes  revised  TS  Table  3.7-1  by 
lowering  the  maximum  allowable  power 
range  neutron  flux  high  setpoint  when 
one  or  more  main  steam  safety  valves 
(MSSVs)  are  inoperable.  The  changes 
also  revised  the  Bases  for  TS  3/4.7.1.1 
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to  include  the  Westinghouse  algorithm 
for  determining  the  new  setpoint  values. 

Date  of  issuance:  Januan*'  20. 1995. 

Effective  date:  To  be  implemented 
within  30  days  from  date  of  i.ssuance. 

Amendment  Nos.:  82  and  60. 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revi.sed 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  20, 1994  (59  PR  37071) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  20, 
1995. 

No  signiflcant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro,  Georgia 
30830. 

Georgia  Power  Company,  Oglethorpe 
Power  Coqioration,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtie  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia' 

Date  of  application  for  amendments: 
May  20,  1994. 

Brief  description  of  amendments:  The 
amendments  relocate  the  heat  flux  hot 
channel  factor,  Fo(Z),  penalty  of  2 
percent  in  specification  4. 2. 2. 2. f  to  the 
cycle-specific  Core  Operating  Limits 
Report  (COLR)  to  allow  for  burnup- 
dependent  values  of  the  penalty  in 
excess  of  2  percent.  This  amendment 
also  revises  the  reference  in 
specification  6.8.1.6  to  the 
VVestinghouse  FqCZ)  surveillance 
methodology  in  order  to  reflect  Revision 
1  of  VVCAP-10216-P,  "Relaxation  of 
Constant  Axial  Offset  Control — Fq 
Surveillance  Technical  Specification," 
approved  bv  the  NRC  on  November  26, 
1993. 

Date  of  issuance:  January  11, 1995. 

Effective  date:  To  be  implemented 
within  30  days  from  the  date  of 
isjjuance. 

Amendment  Nos.:  79  and  58. 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-8J:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  20, 1994  (59  FR  37072). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  January  11,  1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro,  Georgia 
30830. 


Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtie  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
August  16, 1994. 

Brief  description  of  amendments:  The 
amendments  change  Technical 
Specification  3/4.7.1.1  and  its  Bases 
regarding  the  setpoint  tolerance  for  the 
main  steam  safety  valves. 

Dofeo//sswonce:  January  12,  1995. 

Effective  date:  To  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  80  and  59. 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  14,  1994  (59  FR 
47168). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  12, 
1995! 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro,  Georgia 
30830. 

lES  Utilities  Inc.,  Docket  No.  50-331, 
Duane  Arnold  Energy  Center,  Linn 
County,  Iowa 

Date  of  application  for  amendment: 
July  29.  1994. 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise  the 
Technical  Specifications  by  deleting 
reference  to  written  relief  from  ASME 
Code  requirements.  The  revised 
Technical  Specifications  refer  to  the 
applicable  provision  of  NRC  regulations 
concerning  the  ASME  Code. 

Date  of  issuance:  January  6,  1995. 

Effective  date:  January  6,  1995,  to  be 
implemented  within  120  days. 

Amendment  No.:  206. 

Facility  Operating  License  No.  DPB- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  31.  1994  (59  FR 
45026). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  6,  1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library', 
500  First  Street,  SE.,  Cedar  Rapids,  Iowa 
52401. 


Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment: 
March  15, 1994,  as  supplemented 
Ot:tober  20,  1994. 

Brief  description  of  amendment:  This 
amendment  allows  the  use  of  integral 
fuel  burnable  absorbers  as  a  method  of 
controlling  core  excess  reactivity  and 
maintaining  core  power  distribution 
within  acceptable  peaking  limitations. 

Date  o/ issuance;  January  17,  1995 

Effective  date:  January  17,  1995. 

Amendment  No.:  145. 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technif:al 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  28,  1994  (59  FR  22010). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  17, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  VVisca.sset,  Maine 
04578. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50^10,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
October  5,  1994. 

Brief  description  of  amendment:  The 
amendment  revises  the  applicability 
requirements  of  Technical  Specification 
(TS)  3.7.3  to  require  operability  of  the 
Control  Room  Outdoor  Air  Special 
Filter  Train  System  in  Operational 
Conditions  1,  2,  3  and  **  rather  than  in 
all  Operational  Conditions  and  **.  The 
applicabilitv  requirements  for  Action 
Statement  b.  of  TS  3.7.3  and  for  the 
Radiation  Monitoring  Instrumentation 
required  operable  by  TS  Tables  3.3.7.1- 
1  and  4.3.7.1-1  are  being  changed  in  a 
similar  manner.  The  amendment  also 
adds  a  notation  to  Action  Statement  b  1 
of  TS  3.7.3  staling  that  the  provisions  of 
TS  3.0.4  are  not  applicable  for  entry  into 
Operational  Condition  **  when  one 
filter  train  is  inoperable  provided  an 
operable  filter  train  is  in  operation  in 
the  emergency  pressurization  mode  of 
operation. 

Dafeo/j.ssuonce;  January  18.  1995 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  fiO. 

Facility  Operating  License  Np.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register:  November  9,  1994  (59  FR 
55874). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  18, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Librar>-.  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Northeast  Nuclear  Energy  Company, 
Docket  No.  30-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
October  4, 1994. 

Brief  description  of  amendment:  The 
amendment  relocates  the  primary 
containment  isolation  valve  list  from 
Technical  Specification  (TS)  Section 
3.7.D  to  the  Millstone  Unit  1  Technical 
Requirements  Manual.  This  change  is  in 
accordance  with  the  guidance  of 
Generic  Letter  91-08.  The  amendment 
also  makes  administrative  and  editorial 
changes  to  TS  Sections  3.7.D  and  4.7. D 
and  makes  changes  to  the  associated 
bases. 

Date  of  issuance:  January  10,  1995. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  78. 

Facility  Operating  License  No.  DPR- 
21  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fe^^eral 
Register:  November  23.  1994  (59  FR 
00383) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  10. 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resource  Center. 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London, Turnpike,  Norwich.  CT 
06360. 


Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
October  14.  1994. 

Brief  description  of  amendment:  The 
amendment  clarifies  the  low  pressure 
coolant  injection  requirements  as 
required  by  Technical  Specification 
4,5.A.2. 

Date  ofissqonce:  Ianuar\  9, 1995. 


Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  77. 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  7,  1994  (59  FR 
63125). 

.  The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  9. 1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus.  574 
New  London  Turnpike,  Norwich,  CT 
06360. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
September  9.  1994.  with  clarifying 
information  provided  by  letter  dated 
October  5.  1994. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  modify  surveillance 
requirements  by  increasing  the 
acceptance  criterion  for  the  closure  of 
the  main  steam  isolation  valves  from  5 
seconds  to  10  seconds. 

Date  of  issuance:  January  10, 1995. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  101. 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  19,  1994  (59  FR 
47960).  The  October  5.  1994,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  Janaury  10, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Rivers  Community-Technical 
College.  Thames  Valley  Campus.  574 
New  London  Turnpike,  Norwich,  CT 
06360. 


IMI 


Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  application  for  amendments: 
October  17,  1994.  as  supplemented 
October  27, 1994. 

Brief  description  of  amendments:  The 
amendments  revise  the  Prairie  Island 
Nuclear  Generating  Plant  Technical 
Specifications  to  change  the  submittal 
frequency  of  the  Radioactive  Effluent 
Release  Report  from  semiannual  to 
annual  in  accordance  with  10  CFR  Part 
50.36a. 

Dote  o/yssuonce;  January  11.  1995. 

Effective  date:  January  11.  1995.  with 
full  implementation  within  30  days. 

Amendment  Nos.:  114  and  107. 

Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60.  Amendments  revised 
the  Technical  Specifications. 

Doff?  of  initial  notice  in  Federal 
Register:  December  7.  1994  (59  FR 
63125)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  11.  1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room  ' 

location:  Minneapolis  Public  Library.  ^ 
Technology  and  Science  Department.  | 
300  Nicollet  Mall.  Minneapolis,  ? 

Minnesota  55401.  [ 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania  • 

Date  of  application  for  amendments: 
July  27.  1994. 

Brief  description  of  amendments: 
These  amendments  revise  the  Technical 
Specifications  (TS)  definition  of  "Core 
Alteration"  to  conform  to  the  definition 
approved  by  the  staff  for  the  current 
boiling  water  reactor  (BWR)  improved 
TS  in  NUREG-1433,  "Standard 
Technical  Specifications,  General 
Electric  Plants,  BWR/4." 

Date  of  issuance:  January'  3. 1995.  - 

Effective  date:  January-  3,  1995. 

Amendment  Nos.:  138  and  108. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  14.  1994  (59  FR 
47177). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  3,  1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
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Reference  Department.  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County. 
Pennsylvania 

D(itn  of  application  for  amendments: 
August  22, 1994. 

Brief  description  of  amendments: 
These  amendments  change  Technical 
Specifications  3/4.1.3  to:  (1)  Extend  the 
scram  discharge  volume  (SDV)  vent  or 
drain  valve  restoration  time  from  the 
current  time  period  of  24  hours  to  7 
days:  (2)  permit  the  SDV  vent  and  drain 
valves  operability  check  to  be  performed 
at  shutdown  conditions  instead  of  at- 
least-once-per-18-months:  and  (3)  delete 
the  SDV  float  switch  response 
surveillance  requirement. 

Date  of  issuance:  January  9, 1995. 

Effective  date:  January  9,  1995. 

Amendment  Nos.:  139  and  109. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  28.  1994  {59  FR 
49433). 

The  Comrtiission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  9, 1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  OsierhouX  Free  Library, 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre. 
Feiuisylvania  18701. 

Pennsylvania  Power  and  Light 
Company,  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2.  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments: 
September  26,  1994. 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  for  each  of  the  units  to 
remove  the  requirement  for  the  average 
power  range  monitors  (APRMs)  to  be 
operable  while  the  plant  is  in 
Operational  Condition  5,  refueling 
status.  However,  the  amendment  does 
not  change  the  requirement  for  the 
APRMs  to  be  operable  when  the  reactor 
mode  switch  is  in  Startup  during  a 
shutdown  margin  demonstration. 

Date  of  issuance:  January  9,  1995. 

Effective  date:  January  9,  1995. 

Amendment  Nos.  140  and  110. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22  The  amendments 
revised  the  Technical  Specifirjitions. 


Date  of  initial  notice  in  Federal 
Register:  November  9, 1994  (59  FR 
55880). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  9,  1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Philadelphia  Electric  Company.  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
August  25,  1993,  as  supplemented  by 
letter  dated  August  4,  1994. 

Brief  description  of  amendments: 
These  amendments  modify  Technical 
Specification  (TS)  Section  3.3.7.8.2  and 
associated  Bases  3/4.3.7.8  regarding  the 
Main  Control  Room  (MCR)  toxic  gas 
detection  system.  The  TS  change 
reflects  the  implementation  of  a 
modification  designed  to  eliminate 
spurious  high  toxic  gas  concentration 
alarms  received  by  the  MCR. 

Date  of  issuance:  January  19,  1995. 

Effective  date:  January  19, 1995. 

Amendment  Nos.  84  and  45. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  29,  1993  (58  FR 
50971). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January-  19, 
1995. 

No  significant  hazards  consideration 
comnients  received:  No. 

Local  Public  Document  Room 
location :PonsXown  Public  Library,  500 
High  Street.  Pottstown,  Penn.sylvania 
19464. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
July  20. 1994,  as  supplemented 
September  23,  1994. 

Brief  description  of  amendments:  The 
amendments  would  raise  the  Steam 
Leakage  Detection  system  set-points  that 
isolate  the  High  Pressure  Coolant 
Injection  System  (HPCI)  and  Reactor 
Core  Isolation  Cooling  (RCIC)  system 
equipment  on  high  equipment  room 
temperature  and  high  delta  temperature. 
The  amendments  are  supported  !>y  a 
Limerick  Generating  Station 
modification  to  increase  the 


environmental  qualifications  limits  of 
the  HPCI  and  RCIC  systems  to  allow  the 
systems  to  remain  operable  when 
equipment  room  cooling  is  unavailable. 

Date  of  issuance:  January  20,  1995. 

Effective  date:  January  20, 1995. 

Amendment  Nos.  85  and  46. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  14,  1994  (59  FR 
47178). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  20, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street.  Pottstown,  Pennsylvania 
19464. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
April  18,1994.  as  supplemented  October 
25,  1994. 

Brief  description  of  amendment:  The 
amendment  revises  TS  Section  3.14 
(Fire  Protection  and  Detection 
Systems — Limiting  Conditions  for 
Operation),  TS  Section  4.12  (Fire 
Protection  and  Detection  Systems — 
Surveillances)  and  TS  Section  6.0 
(Administrative  ControLs)  to  relocate  the 
fire  protection  requirements  from  the 
TSs  to  the  IP3  Operational 
Specifications  Manual.  In  addition,  the 
amendment  revised  the  IP3  Facility 
Operating  License  to  include  the  NRC's 
.standard  fire  protection  license 
condition.  These  changes  were  made  in 
accordance  with  the  guidance  provided 
in  Generic  Letter  (GL)  86-10, 
"Implementation  of  Fire  Prote<;tion 
Requirements,"  and  GL  88-12, 
"Removal  of  Fire  Protection 
Requirements  from  Technical 
Specifications." 

Date  of  issuance:  January  13. 1995. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No..  157 

Facility  Operating  License  No.  DPR- 
W-?;  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  25.  1994  (59  FR  27065). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
S./ety  Evaluation  dated  January  13, 
19!  15. 

No  significant  hazards  (;onsideration 
«:omnients  received:  No. 


Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Plains,  New 
York  10610. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
December  8. 1994. 

Brief  description  of  amendment:  The 
amendment  revises  TS  section  4.4.E.1  to 
allow  a  one-time  extension  to  the  30- 
month  interval  requirement  for  leak  rate 
testing  of  Residual  Heat  Removal 
containment  isolation  valves  AC-732. 
AC-741,  AC-MOV-743.  AC-MO V-744 
and  AC-MOV-1870. 

Dafeo/ issuance;  January  13, 1995. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  158. 

Facility  Operating  License  No.  DPR- 
64:  Amendmfent  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  13.  1994  (59  FR 
64223). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  13. 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue.  White  Plains,  New 
.  York  10610. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
June  29. 1994,  as  supplemented 
December  2, 1994. 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  (TS)  Section  6.5.  "Review 
and  Audit,"  and  TS  Section  6.8. 
"Procedures."  to  establish  a  new  review 
and  approval  process  for  nuclear  safety- 
related  procedures  and  to  modify 
membership  requirements  for  the  Plant 
Operating  Review  Committee.  The 
amendment  also  revised  TS  Section  6.5 
to  delete  review  and  audit 
re.sponsibilities  for  the  Emergency  and 
Security  Plans  consistent  with  Generic 
Letter  93-07,  "Modification  of  the 
Technical  Specification  Administrative 
Control  Requirements  for  Emergency 
and  Security  Plans." 

Date  of  issuance:  January  17. 1995. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  90 
days. 


Amendment  No.:  159. 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

[>ate  of  initial  notice  in  Federal 
Register  July  20. 1994  (59  FR  37081). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  17. 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue.  White  Plains.  New 
York  10610. 

Power  Authority  of  the  State  of  New 
York.  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amerTdment: 
June  17. 1994,  as  supplemented 
December  2, 1994. 

Brief  description  of  amendment:  The 
amendment  revises  Section  6.5. 
"Review  and  Audit,"  and  Section  6.8. 
"Procedures,"  of  the  Technical 
Specifications  (TSs)  to  establish  a  new 
review  and  approval  process  for  nuclear 
safety-related  procedures.  The 
amendment  also  revises  Section  6.5  to 
modify  membership  requirements  for 
the  Plant  Operating  Review  Committee 
and  to  delete  review  and  audit 
responsibilities  for  the  Emergency  and 
Security  Plans  from  the  TSs  consistent 
with  Generic  Letter  93-07, 
"Modification  of  the  Technical 
Specification  Administrative  Control 
Requirements  for  Emergency  and 
Security  Plans." 

Date  o//ssuonce;  January  18, 1995. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  90 
days. 

Amendment  No.:  222. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  20,  1994  (59  FR  37082). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  Januarj'  18, 
1995. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 


The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  application  for  amendment: 
September  19. 1994. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  for  the  snubber  visual 
inspection  schedule. 

Date  of  issuance:  January  20. 1995. 

Effective  date:  January  20, 1995  and  to 
be  implemented  within  90  days. 

Amendment  No.  68. 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  26, 1994  (59  FR 
53843). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  Januarv'  20, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Perry  Public  Librar>',  3753 
Main  Street,  Perry,  Ohio  44081. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  Ottawa  County. 
Ohio 

Date  of  application  for  amendment: 
May  1. 1992  as  clarified  by  facsimile 
transmission  dated  January  10, 1995. 

Brief  description  of  amendment:  The 
amendment  revises  the  LIMITING 
CONDITIONS  FOR  OPERATION  and 
SURVEILLANCE  REQUIREMENTS  for 
the  containment  air  locks,  changes  the 
exception  for  containment  penetration 
status  verification  to  include  the 
annulus,  clarifies  containment  air  lock 
testing  intervals,  and  clarifies  the 
definition  and  bases  for  containment 
integrity. 

Date  of  issuance:  January  17,  1995. 

Effective  date:  Date  of  issuance  and  to 
be  implemented  within  90  days. 

Amendment  No.  194. 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  2, 1992  (57  FR 
40221). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  17, 
1995. 
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No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department.  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County, 
Washington 

Date  of  application  for  amendment: 
August  8. 1994. 

Brief  description  of  amendment:  The 
amendment  modifies  the  Technical 
Specifications  (TS)  to  delete  the 
requirement  to  obtain  prior  written 
relief  from  the  Commission  for  inservice 
inspection  (ISI)  and  inservice  testing 
(1ST)  of  components  conducts  pursuant 
to  10  CFR  50.55a.  The  amendment  also 
adds  a  definition  for  the  word 
"biennial." 

Date  o/ /ssuance;  January  5,  1995. 

Effective  date.-January  5, 1995. 

Amendment  No.:  133. 

Facility  Operating  License  No.  NPF- 
21:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  November  14, 1994  (59  FR 
56558). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  5, 1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland.  Washington 
99352. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant.  Unit  Nos.  1  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
November  23. 1993,  as  supplemented 
January  10, 12,  and  13, 1995. 

Brief  description  of  amendments: 
These  amendments  revise  the  operating 
conditions  and  limiting  conditions  for 
operation  for  containment  systems,  and 
revise  corresponding  definitions  and 
tests.  In  addition,  the  related  bases  are 
updated  to  ensure  consistency  and 
clarity. 

Date  of  issuance:  ]axiuaty  18,  1995. 

Effective  date:  January  18, 1995,  to  be 
implemented  within  45  days. 

Amendment  Nos.:  160  and  164. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  January  19,  1994  (59  FR  2875). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 


Safety  Evaluation  dated  January  18, 
1995. 

The  January  10, 12,  and  13, 1995 
submittals  provided  supplemental 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  ]oseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  October 
27, 1993. 

Brief  description  of  amendment:  The 
amendment  changes  Note  5  of  Technical 
Specification  Table  4.3-1  to  reflect  the 
use  of  integral  bias  curves,  rather  than 
detector  plateau  curves,  to  calibrate  the 
source  range  instrumentation. 

Date  of  issuance:  January  9, 1995. 

Effective  date:  January  9, 1995,  to  be 
implemented  within  30  days. 

Amendment  No.:  83. 

Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  24, 1993  (58  FR 
62159).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  9, 1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library.  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  October 
21, 1994,  as  supplemented  by  letters 
dated  October  27, 1994  and  December  2. 
1994. 

Brief  description  of  amendment:  This 
amendment  revises  Technical 
Specification  (TS)  Surveillance 
Requirements  4.7.1.2.1.C.2,  operability 
testing  of  the  auxiliary  feedwater  (AFW) 
pump  auto  start  feature,  and  4.3.2.2, 
engineered  safety  features  (ESF)  time 
response  testing  of  the  AFW  pumps  to 
exempt  the  testing  of  the  turbine-driven 
AFW  pump  from  the  provisions  of  TS 
4.0.4  for  entry  into  Mode  3.  In  addition. 
TS  Surveillance  Requirement  4.7.1.2.1.C 
is  revised  to  delete  the  requirement  that 


the  18  month  AFW  surveillance  be 
performed  during  shutdown. 

Date  of  issuance:  January  20, 1995. 

Effective  date:  January  20, 1995,  to  be 
implemented  within  30  days. 

Amendment  No.:  84. 

Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  23, 1994  (59  FR 
60389)  The  December  2, 1994. 
supplemental  letter  provided  clarifying 
information  and  did  not  change  the 
initial  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  20, 
1995. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  January  1995. 

For  the  Nuclear  Regulatory  Commission. 
Jack  W.  Roe, 

Director,  Division  of  Reactor  Projects — lll/P/, 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  95-2350  Filed  1-31-95;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35278;  File  No.  SR-CBOE- 
95-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  the  Listing  of  Long- 
Term  Index  Options  Series  ("LEAPS") 
With  a  Duration  of  Up  to  Sixty  Months 
Until  Expiration 

)anuary  25. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("ACT").i  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  January 
19, 1995,  the  Chicago  Board  Options 
Exchange  ("CBOE"  or  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  anB  III  below,  which  Items 
have  l)een  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Sdf-Regul«tory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  hereby  proposes  to  amend 
Exchange  Rule  24.9  to  pennit  the  listing 
of  long-term  index  option  series 
("LEAPS")  with  a  duration  of  up  to 
sixty  months  (five  years).  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  CBOE,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  inchided  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
placed  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries  set  forth 
in  Sections  (A).  (B),  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organizations's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
index  LEAPS  with  a  diuatioii  of  up  to 
sixty  months  (five  years).^  Presently,  the 
Exchange  has  authority  pursuant  to 
CBOE  Rule  24.9(b)  to  Ust  index  LEAPS 
that  expire  from  twelve  to  thirty-six 
months  from  the  time  they  are  listed. 
The  Exchange  represents  that  there  has 
been  increasing  member  firm  and 
customer  interest  in  longer  term 
instruments.  The  Exchange,  therefore,  is 
proposing  to  amend  Exchange  Rule  24.9 
to  permit  the  listing  of  index  options 
with  up  to  sixth  months  until 
expiration.  In  addition,  the  Exchange 
proposes  to  amend  Rule  24.9  to  allow 
for  up  to  ten  additional  expiration 
months  for  index  LEAPS,  as  opposed  to 
the  six  additional  months  currently 
allowed. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act.  in  general,  and 


IS  U.S.C  S  7Ss(b)(l)  (1988). 
•  17CFR  240.19b-t  (1991). 


^  The  Exchange  withdrew  iu  proposed  n^le 
change  to  list  equity  LEAPS  with  a  duration  of  up 
to  five  years.  See  Securities  Exchange  Act  Release 
No.  35032  (r4ovemb«r  30.  1994).  59  FR  63149 
(December  7, 1994)  (notice  of  File  No.  SR-CBOE- 
94-42)  and  letter  froin  Nancy  L  Nielsen,  Assistant 
Corporate  Secretary.  CBOE,  to  Sharon  Lawson, 
Assistant  Director,  Office  of  Market  Supervision 
Division  of  Market  Regulation.  Commission.  Dated 
January  18. 1995. 


furthers  the  ob)ectives  of  Section  6(b)(5) 
of  the  Act,*  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  maiicet  system,  and  to 
protect  investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition.  ^ 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  pro(>osed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  fw 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accwdance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington,  DC  Copies  of  such  filing 
v«ll  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refar  to 
File  No.  SR-CBC»-«5-02  and  should  be 
submitted  by  Felwuary  22, 1995. 

For  th«  Commission,  by  the  Division  of 
Mariiet  Regulatkn,  pursuant  to  delegated 
autliority.* 

Margarat  H.  McFarland. 

Deputy  Secretary, 

[FR  Doc.  95-2384  Filed  1-31-95;  8:45  am] 
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[Release  No.  34-3S280;  me  No.  Sn-CBOE- 
94-43] 

Setf-Rogulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  to  Propoeed  Rule 
Change  by  the  Chlngo  Board  Options 
Exchange.  Inc.  Relating  to  the  Usting 
of  Regular  and  Long-Term  Index 
Options  on  the  SAP  SmallCap  600 
Index 

January  25, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
November  8, 1994,  the  Chicago  Board 
Options  Exchange,  tec.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  D,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change  on  January  9,  1995.*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  its  rules 
to  provide  for  the  fisting  and  trading  on 
the  Exchange  of  cash-settled,  European- 
style  index  options  on  the  Standard  & 
Poor's  SmallCap  600  Index  ("SAP 
SmallCap  600"  or  "Index"),  a  broad- 
based  index  designed  to  measure  the 
performance  of  small  capitalization 
stocks. 


'15U.S.C578f(b)(5)(1988). 


» 17  CFR  200.30-3{a)(l2)  (1994) 

'15  U.S.C  S  788(b)(1). 

^  Amendment  No.  1  proridea  the  foUowing 
information  regarding  the  Index:  (l)  Industry  groups 
represented:  (2)  price  and  volume  information  on 
the  component  stocks:  and  (3)  component  stock 
selection  criteria.  See  letter  from  EiiMn  Smith. 
Director.  Product  Derelopmeni.  CBOE.  to  Sieve 
Youhn,  Division  of  Market  Regulation,  Commisaioa. 
dated  January  5. 1995  ("Amendment  No.  1"). 
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II.  Self-Regulatory  Organization's 
Statement  of  the  Puqiose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commis.sion,  the 
.self-regulatory  organization  included 
statement-s  concerning  the  purpose  of 
aiui  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Se<:tions  (A).  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
<:liange  is  to  permit  the  Exchange  to  list 
and  trade  cash-settled,  European-style 
stock  index  options  on  the  S&P 
SmallCap  600.  The  S&P  SmallCap  600  is 
a  capitalization-weighted  index  of  600 
domestic  stocks  chosen  for  market  size, 
liquidity,  and  industry  group 
representation. 

(1 1  Index  Design 

the  S&P  SmallCap. 600  Index  has  been 
designed  to  measure  the  performance  of 
small  capitalization  stocks.  The  Index  is 
a  capitalization-weighted  index  of  U.S. 
stocks  with  each  stock  affecting  the 
Index  in  proportion  to  its  market 
(xipitalization. 

As  of  October  19.  1994.  the  600 
component  stocks  ranged  in 
capitalization  from  $933  million  to  $46 
million,  and  the  market  capitalization  of 
tlu!  Index  totalled  $181  billion.  The 
largest  stock  accounted  for  0.51%  of  the 
total  weighting  of  the  Index,  while  the 
smallest  accounted  for  0.03%.  The 
median  capitalization  of  the  firms  in  the 
index  was  $267  million.  A  breakdown 
of  the  stocks  by  trading  markets  shows 
that  Nasdaq  represents  53%  of  the  Index 
(318  issues),  the  New  York  Stock 
Exchange  represents  43%  (257  issues), 
and  the  American  Stock  Exchange 
represents  4%  (25  issues).  The  Nasdaq 
stocks  in  the  Index  are  authorized  as 
Nasdaq  National  Market  securities,  the 
top  tier  of  Nasdaq  stocks. 

A  total  of  98  industry  groups  are 
represented  in  the  Index.  The  top  five 
groups  and  their  weights  are:  (1) 
Computer  Software  and  Ser\ices — 
9.01%:  (2)  Insurance— 5.13%;  (3) 
Savings  and  Loans — 4.88%;  (4)  Health 
Care  Sen-ices — 4.31%;  and  (5)  Bank.s — 
Regional — 4.26%.  During  the  period 
.April  through  September  1994,  the 


average  monthly  volume  for  the  600 
stocks  ranged  from  93,000  to  25.3 
million  shares.  The  average  monthly 
volume  was  1.9  million  shares.  The  top 
100  stocks  account  for  33.42%  of  the 
index,  while  the  bottom  100  stocks 
account  for  5.69%  of  the  Index.  The 
prices  for  each  of  the  components 
ranged  from  $1,375  to  $64.5.  The 
average  price  was  $19.37.  The  shares 
outstanding  for  each  of  the  stocks 
ranged  from  4.0  million  to  189.0  million 
with  an  average  of  17.8  million. ' 

S&P  relies  on  several  criteria  to  select 
Index  component  stocks.  Among  other 
things,  stocks  must  trade  on  the  New 
York  Stock  Exchange,  American  Stock 
Exchange,  or  be  Nasdaq  National  Market 
.securities;  stocks  must  trade  above  $1.00 
at  the  time  of  selection;  companies  with 
50%  or  more  of  their  shares  outstanding 
held  by  another  corporation  are  not 
included;  companies  with  60%  or  more 
of  their  shares  held  by  insiders  are  not 
included:  stocks  must  have  at  least  a  six 
month  trading  history;  stocks  that  do 
not  trade  on  any  three  days  during  a  12- 
month  period  are  not  included;  and 
share  turnover  (annual  trading  volume 
as  a  percent  of  shares  outstanding)  has 
to  exceed  20%  on  an  annualized  basis. 
Index  component  stocks  are  then  cho.sen 
from  the  field  of  stocks  that  meets  these 
criteria  so  that  they  balance  the 
economic  sector  weightings,  described 
above.'' 

(2)  Calcidation 

The  methodology  used  to  calculate 
the  value  of  the  Index  is  similar  to  that, 
used  to  calculate  the  value  of  the  S&P 
300  Index.  The  value  of  the  Index  is 
determined  by  adding  the  price  of  each 
stock  times  the  numlier  of  shares 
outstanding.  This  sum  is  then  divided 
by  an  index  divi.sor  ("Index  Divisor") 
which  gives  the  Index  a  value  of  100  on 
its  base  datn  of  December  31, 1993.  The 
Index  Divisor  is  adjusted  for  pertinent 
changes  as  described  below  in  the 
section  titled  "Maintenance."  The  Index 
has  a  closing  value  of  96.82  on 
September  30,  1994. 

(3)  Maintenance 

The  S&P  SmallCap  600  will  be 
maintained  by  S&P.  To  maintain 
continuity  of  the  Index,  the  Index 
Divisor  will  be  adjusted  to  reflect 
certain  events  relating  to  the  component 
stocks.  These  events  include,  but  are  not 
limited  to.  adjustments  for  company 
additions  and  deletions,  share  changes, 
stock  splits,  stock  dividends,  and  stock 
price  adjustments  due  to  company 
rtj.structu rings  or  spinoffs.  Some 


corporate  actions,  such  as  stock  splits 
and  stock  dividends,  require  simple 
changes  in  the  common  shares 
outstanding  and  the  stock  prices  of  the 
companies  in  the  Index.  Other  corporate 
actions,  such  as  share  issuances,  change 
the  market  value  of  the  Index  and 
require  an  Index  Divisor  adjustment  as 
well. 

(4)  Index  Option  Trading 

In  addition  to  regular  Index  options, 
the  Exchange  may  provide  for  the  listing 
of  long-term  (up  to  three  years 
expiration)  index  options  series 
("LEAPS")  and  reduced-value  LEAPS 
on  the  Index.  For  reduced-value  LEAPS, 
the  underlying  value  would  be 
computed  at  one-tenth  of  the  Index 
level.  The  current  and  closing  index 
value  of  any  such  reduced-value  LEAP 
wiil,  aftepsuch  initial  computation,  be 
rounded  to  the  nearest  one-hundredth. 

The  Exchange  seeks  to  have  the 
discretion  to  list  series  in  ZV^  point 
inter\'als  when  the  Index  level  falls 
below  200.  The  minimum  tick  size  for 
series  trading  below  $3  will  be  '/,«  and 
for  series  trading  above  $3  the  minimum 
tick  will  be  Mith.  The  trading  hours  for 
options  on  the  Index  will  be  from  8:3U 
a.m.  to  3:15  p.m.  Chicago  time. 

(5)  Exercise  and  Settlement 

The  proposed  options  on  the  Index 
will  expire  on  the  Saturday  following 
the  third  Friday  of  the  e.xpiration 
month.  Trading  in  the  expiring  contract 
month  will  normally  cease  at  3:15  p.m. 
(Chicago  time)  on  the  immediately 
preceding  Thursday.^  The  Index 
multiplier  will  be  100.  The  e.xercise 
settlement  value  of  the  Index  at  option 
expiration  will  be  calculated  by  S&P 
based  on  the  opening  prices  of  the 
component  .securities  on  the  business 
day  prior  to  expiration  ("A.M. 
Settlement").  If  a  stock  fails  to  open  for 
trading,  the  last  available  price  on  the 
stock  will  be  used  in  the  calculation  of 
the  index,  as  is  done  for  currently  li.sted 
indexes. 

(0)  Surveillance 

The  Exchange  will  use  the  same 
surveillance  procedures  currently  used 
for  each  of  the  Exchange's  other  index 
options  to  monitor  trading  in  Index 
options  and  Index  LEAPS  on  the  S&P 
SmallCap  600.  For  sur\eillance 
purposes,  the  Exchange  will  have 
complete  access  to  information 


'.See  AnicndiRfm  No.  1.  xupm  note  2. 


'•  When  the  last  trading  day  is  movod  beciuse  of 
Exchange  holidays  (such  as  when  CBOE  is  closed 
on  the  Friday  before  expiration),  the  last  trading  duv 
for  expiring  options  will  be  Wednesday  and  the 
exercise  settlement  value  of  Index  options  at 
expiration  will  be  determined  at  the  opening  of 
ri-gular  Thursday  trading. 


regarding  trading  activity  in  the 
underlying  .securities. 

(7)  Position  Limits 

The  Exchange  proposes  to  establish 
position  limits  for  options  on  the  S&P 
SmallCap  600  at  100,000  contracts  on 
either  side  of  the  market,  and  no  more 
than  60,000  of  such  contracts  may  be  in 
the  series  in  the  nearest  expiration 
month.  The  Exchange  represents  that 
these  limits  are  roughly  equivalent,  in 
dollar  terms,  to  the  limits  applicable  to 
comparable  small-capitalization 
indexes,  including  the  Wilshire  Small 
Cap  Index  and  the  Rus.sell  2000  Index. 

(8)  Exchange  Rules  Applicable 

As  modified  herein,  the  Rules  in 
Chapter  XXIV  will  be  applicable  to  S&P 
SmallCap  600  options. 

CBOE  represents  that  it  has  the 
necessary  systems  capacity  to  support 
new  series  that  would  result  from  the 
introduction  of  S&P  SmallCap  600 
options.  CBOE  has  also  been  informed 
that  the  Options  Price  Reporting 
Authority  ("OPRA")  believes  that  it  has 
the  capacity  to  support  such  new 
.series.^ 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
fi(b)  of  the  Act  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5)  in 
particular  in  that  it  will  permit  trading 
in  options  based  on  the  S&P  SmallCap 
600  pursuant  to  rules  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  promote  just  and 
equitable  principals  of  trade,  and 
thereby  will  provide  investors  with  the 
ability  to  invest  in  options  based  on  an 
additional  index. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  .solicited  nor 
receivtjfl. 

III.  Date  of  EffectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commi.ssion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  .such 


Federal  RegisterM^I.  60.  No.  Zl  /Wednesday.  February  1.  ms  /  N.,i.., 


6327 


longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(u)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 

will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
P^'"so"s  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretar)',  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
tho,se  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-CBOE-94-43  and 
should  be  submitted  bv  Februarv  2' 
1995.  ■  ^    "' 

For  the  Commission,  bv  the  Division  of 
Market  Regulation,  pursuant  to  (leleM(pj 
authority.' 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  9,5-2387  Filed  1-31-95;  8:45  am| 

BILLING  CODE  8010-01-M 


[Release  No.  34-35275;  File  No.  SR-NASD- 
94-68) 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting 
Temporary  Approval  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  2  of 
Proposed  Rule  Change  to  Extend  the 
Interim  SOES  Rules 


("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC  or  "Commission") 
a  proposed  rule  change  pursuant  to 
Set:tion  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder.2  The  NASD  proposes 
to  extend  through  March  27,  1995 
certain  of  the  prior  changes  to  its  Small 
Order  Execution  System  ("SOES")  that 
are  scheduled  to  expire  today.  The 
currently  effective  prohibition  on  short 
selling  in  SOES  would  not  be  extended. 

Specifically,  the  NASD  proposes  to 
extend  changes  that:  (1)  Reduced  the 
maximum  size  order  eligible  for 
execution  through  SOES  from  1,000 
shares  to  500  shares;  (2)  reduced  the 
minimum  exposure  limit  for 
"unpreferenced"  SOES  orders  from  five 
times  the  maximum  order  size  to  two 
times  the  maximum  order  size,  and 
eliminated  the  exposure  limits  for 
"preferenced  orders";  and  (3) 
implemented  an  automated  function  for 
updating  market  maker  quotations  when 
the  market  maker's  exposure  limit  has 
been  exhau.sfed  (collectively  referred  to 
hereinafter  as  the  "Amended  Interim 
SOES  Rules  "). 

In  1993,  the  Commission  approved 
these  changes  to  the  SOES  rules  (as  well 
as  a  short  selling  prohibition)  on  a  one- 
year  pilot  basis.3  Approval  on  a  pilot 
basis  was  intended  to  permit  the 
Commission  to  reconsider  the  effe<:ts  of 
the  rules  in  light  of  experience  with  the 
rules'  operation  in  the  marketplace.-* 
The  NASD  now  seeks  extension  of 
certain  of  these  rules. 

The  NASD  originally  sought 
extension  of  the  Amended  Interim  SOES 
Rules  through  May  1.  1995.  Notice  of 
that  proposed  rule  change  appeared  in 
the  Federal  Register  on  December  16. 
1994. "i  The  Commission  received 
comments  from  58  commenters,  with  12 
supporting  the  proposal  and  46 
opposing  it.  On  January  23,  1995.  the 
NASD  amended  its  proposal  to  request 
extension  of  the  Amended  Interim  SOES 
Rules  until  Man;h  27,  1995,  rather  than 


■See  letter  from  Josnpb  P.  Corrigan,  Executive 
U.rector.  OPRA.  to  Eileen  Smith.  Director.  Product 
Development.  CBOE.  datfHl  October  20  1994 


Januan,'  25,  1995. 

I.  Introduction  / 

On  December  1.  1994,  the  National 
Association  of  Securities  Dealers.  Inc. 


17  OR  200.3l)-:iU)(12)  (19»)1. 


'15l)..S.C§78.s(b)(l)(1988). 
-  17  U-R  240.19b-4  (19<M). 

'  Sfcu.-ilips  Exchange  Act  Relea.s.-  .W  33377  (De, 
23.  1993).  58  FR  69419  (Dec.  30.  1993)  Upprov.ne    ' 
•the  Interim  SOES  Rules  on  a  onevear  piloi  basis 
effertue  January  7.  1994).  See  also  Securities 
Exchange  Act  Release  No  33424  ()an  5   1994) 
(order  denying  slay  and  granting  interim  slay 
ihrough  lanuary  2.5.  1994)  and  Securities  Exrhanee 
Act  Relea.se  No.  33635  (Feb.  17.  1904)  (order 
denymg  .'enewcd  application  for  >!hv). 

"Securities  Exchange  Act  Release  No  33377  "\k 
21. -1993).  58  m  69419  (Dec  30,  1993). 

^  Tbe/JA.SD  amended  the  proposed  rule  chonce 
twice  since  it  was  originally  filed  with  the 
Ojmmission  on  December  1.  1994.  The  fTr.M 
amendment  was  im  luded  in  the  Q.mm.wions 

Z'^L"^,?"*'"'  ^""''es  Exchange  Act  Relea.se  .\„, 
350,  /  (l)e<    9    1994).  59  FR  65105  (Dp.  .  lb  1994) 
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until  May  1. 1995.^  For  the  reasons 
discussed  below,  this  order  approves 
the  proposed  rule  change  until  March 
27.  1995. 

II.  Description  of  the  Proposed  Rule 
Change 

As  noted  above,  the  NASD  has 
proposed  to  extend  three  of  the  four 
Interim  SOES  Rules  that  became 
effective  January  25, 1994.  The  proposnl 
does  not  include  extending  the  short 
sale  prohibition  beyond  January  25, 
1995;  thus,  effective  January  26, 1995. 
short  sales  in  compliance  with  the 
NASD's  short  sale  rule  applicable  to  tho 
Nasdaq  market  as  a  whole  will  Ih! 
permitted  in  SOES.^  The  following 
restrictions  will  be  effective  until  March 
27.  1995: 

(1)  SOES  Maximum  Order  Size:  The 
maximum  size  order  eligible  for  SOES 
execution  will  be  500  shares  for  the 
highest  tier  of  Nasdaq  National  Market 
securities." 

(2)  SOES  Minimum  Exposure  Limit: 
The  market  maker's  SOES  minimum 
exposure  limit  will  be  two  times  the 
maximum  order  size.  The  rule  change 
continues  the  application  of  the 
minimum  exposure  limit  to 
unpreferenced  orders  only,  so  thai 
preferenced  orders  will  not  count 
toward  depletion  of  the  minimum 
exposure  limit. 

(3)  Automated  Quotation  Updates: 
The  NASD  proposes  to  continue 
providing  an  automated  quotation 
update  function  for  marker  makers 
using  SOES,  at  their  election,  on  an 
issue-by-issue  basis.  If  the  automated 
update  function  is  not  used,  when  a 
market  maker  depletes  its  exposure 
limit  in  SOES.  the  market  maker's 
quotation  is  closed  to  SOES  executions 
until  the  market  maker  updates  its  quote 
and  reestablishes  its  exposure  limit.  If 
used,  the  function  updates  a  market 
maker's  quotation  in  any  Nasdaq 
security  when  its  exposure  limit  has 
been  exhausted,  and  reestablishes  the 
original  quotation  size  and  exposure 
limit,  thereby  preventing  closed 
quotations.  Market  makers  electing  to 
use  the  feature  can  set  the  fractional 
interval  of  the  quotation  update  for  each 
security  and  set  their  exposure  limit  at 


"■  Letter  from  T.  Grant  Gallery.  Vice  Presidcm  & 
(*neral  Counsel.  NASD,  to  Mark  Barracca,  Branch 
Chief.  SEC  ()an.  23. 1995). 

'  NASD  Manual.  Rules  of  Fair  Practice.  Sec.  48. 
CCH12200H. 

"Market  makers  must  continue  to  display  a  sizt; 
of  1.000  shares  in  their  quotations  for  these 
securities,  and  to  be  firm  for  a  minimum  of  1.000 
.shares  at  their  published  quotation,  for  any 
negotiated  transaction  through  SelectNet  or  over  the 
telephone.  See  NASD  Manual,  Schedules  to  the  Bv- 
Uws.  Schedule  D.  Part  VI.  Sec.  2(a)— (b),  CCh 
1 1819. 


the  maximum  order  size  for  that 
security  that  is,  500  shares  for  the 
highest  tier  of  Nasdaq  National  Market 
securities. 

In  light  of  the  NASD's 
implementation  of  short  sale 
prohibitions  on  September  6.  1994.-*  the 
NASD  will  terminate  the  prohibition 
against  short  selling  through  SOES. 
Thus,  beginning  January  26, 1995,  short 
sales  in  compliance  with  the  NASD's 
short  sale  rule  will  be  permitted  through 
SOES. 

III.  Comments 

Commenters  supporting  and  opposing 
the  proposal  stated  reasons  similar  to 
those  put  forth  in  response  to  the 
NASD's  original  proposal  to  adopt  the 
Interim  SOES  Rules.*°  Commenters 
supporting  the  proposal  argue  that  the 
Amended  Interim  SOES  Rules  will  limit 
the  exposure  of  market  makers  to 
multiple  executions,  which  should 
produce  narrower  spreads  and  more 
liquid  markets.  Those  opposing 
extension  of  the  rules  argue  that  market 
makers  have  ample  opportunity  to 
update  their  quotes  in  order  to  avoid 
multiple  SOES  executions.  They 
contend  that  two  studies  submitted  by 
proponents  of  the  rules  fail  to  show  any 
increase  in  market  quality  as  a  result  of 
the  rules.  They  also  argue  that  the  SOES 
immediate  automatic  execution  feature 
provides  them  the  only  meaningful 
access  to  the  Nasdaq  market  because, 
they  allege,  market  makers  do  not  honor 
their  quoted  prices  on  the  telephone  or 
through  SelectNet.  These  commenters 
assert  that  they  cannot  obtain  quote- 
based  trade  executions  except  through 
SOES  and  that  the  Interim  SOES  Rules 
have  thereby  restricted  their  access  to 
Na.sdaq  and  the  ability  of  certain 
customers  to  receive  executions  at 
quoted  prices.  These  commenters  argue 
that  the  Interim  SOES  Rules  thus 
produce  unfair  discrimination  and  an 
inappropriate  burden  on  competition. 

IV.  Discussion 

The  Coniniission  must  approve  a 
proposed  NASD  rule  change  if  it  finds 
that  the  proposal  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  that  govern 
the  NASD."  In  evaluating  a  given 


"Securities  Exchange  Act  Release  No.  34277 
(June  29.  1994).  59  H<  34885  (July  7,  1994) 
(approval  of  the  NASD's  short  sale  rule,  effective 
September  6. 1994). 

'"These  comments  addressed  the  proposal  to 
extend  the  Interim  SOES  Rules  through  May  1. 
1995,  as  originally  filed.  As  amended,  those  rules 
would  now  expire  March  27, 1995.  See  supra  note 
5. 

"  15  1I.S.C.  §78s(b).  The  Commissions  statutory 
role  is  limited  to  t:v,ilualing  the  rules  as  propoM'd 


proposal,  the  Commission  examines  the 
record  before  it  and  relevant  factors  and 
information.'^  After  balancing  the 
advantages  and  disadvantages  of 
extension,  the  Commission  believes  that 
limited  extension  of  the  Amended 
Interim  SOES  Rules  through  March  27, 
1995  meets  the  above  standards  and  is 
ne<:essary  and  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors.  As  discussed  in  more  detail 
below,  the  Commission  does  not  believe 
that,  on  the  basis  of  the  information 
before  it.  an  extension  of  the  Amended 
Interim  SOES  Rules  beyond  60  days  is 
justified  under  the  applicable  statutory 
standard.  Nevertheless,  because  much 
information  has  been  made  available 
only  recently,  the  Commission  has 
determined  that  it  is  appropriate  to     • 
provide  this  brief  phase-out  period 
(until  March  27, 1995),  which  will 
enable  the  market  to  make  an  orderly 
transition." 

Because  the  Interim  SOES  Rules  were 
approved  only  for  a  pilot  period,  the 
Commission  noted  in  its  approval  order 
that  it  expected  to  revi.sit  the  issues 
presented  by  the  NASD's  proposal."  In 


against  the  .statutory  standards.  See  S.Rep.  No.  "5. 
94th  Cong..  Isl.  Sess.,  at  13  (1975). 

''In  the  1975  Amendments.  CJangress  directed 
the  (Ujmmission  to  use  its  authority  under  the  Act. 
including  its  authority  to  approve  SRO  rule 
changes,  to  foster  the  establishment  of  a  national 
nvirkut  system  and  promote  the  goals  of 
economically  efficient  securities  transactions,  fair 
competition,  and  best  execution.  Congress  granted 
the  Commission  "broad,  discretionary  powers"  and 
"maximum  flexibility"  to  develop  a  national  marki't 
system  and  to  carry  out  these  objectives. 
Kiirthemiore,  Congress  gave  the  Commission  "the 
power  to  classify  markets,  firms,  and  securities  in 
any  manner  it  deems  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection  of  investors 
and  to  facilitate  the  development  of  stibsysicnis 
within  the  national  market  system."  S.  Rep.  No.  75. 
94th  Cong..  1st  Sess..  at  7  (1975). 

"The  Commission  does  not  believe  that  further 
extension  of  these  restrictions  without  changes  to 
benefit  public  investors  would  be  appropriate. 

"llolh  pro|)onents  of  and  opponents  tn  the  1994 
Interim  SOES  Rules  argued  that  imposing  the  rules 
would  affect  the  Nasdaq  market.  Opponents  argued 
that  the  rules  would  heighten  volalililv  and  widen 
spreads.  E.g..  Letters  to  Jonathan  G.  K,il7.  .St-crelary. 
SEC.  from  Michael  Frev.  President.  A.|.  MIi.IihcIs  & 
Co.,  at  7  (May  11,  1993);  IDouglas  P.  Ralston, 
President.  Shearman,  Ralston  Inc..  at  1  and  6  (Mav 
10.  1993):  and  Harvev  L.  Pitt,  counsel  for  Uina 
Securities.  Inc..  at  15  (June  11.  1993).  The  NASD 
and  its  supporters,  on  the  other  hand,  argued  that 
pJacing  certain  restrictions  on  the  use  of  SOES,  for 
example,  lowering  the  maximum  order  size,  would 
act  to  decrease  volatility  and  narrow  s[)nMds. 
Securities  Exchange  Act  Relea.se  No.  32143  (.Apr. 
14.  1993).  58  FR  21484  (Apr.  21.  1993)  (notice  of 
the  NASD's  proposed  Interim  SOES  Rules.  File  No. 
SK-NASn-93-16).  The  Commission's  December 
1993  SOES  order  describes  in  some  detail  the  order 
size  rtMluction.  the  minimum  order  exiKi.sure  limit 
reductions,  and  the  automated  quotation  update 
feature  that  the  NASD  proposes  to  extend.  See 
Securities  Exchange  Act  Release  No.  33377  (Dec. 
23.  1993).  58  FR  69419  (Dec.  30.  1993).  That  order 
also  (llw.ps.scs  the  NASD's  ralion.ile  for  those 
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approving  thf>j  Interim  SOES  Rules,  the 
Commission  noted  its  concern  over  the 
lack  ol  reliabl(>  statistical  analvsis.  The 
Commission  ajpproved  the  rules, 
however,  amottg  other  reasons,  htcausi' 
ol  the  rules'  limited  duration  and 
because  of  Ihej agency's  commitnifiit  to 
monitor  the  riltes"  effects. '"^  The 
Commission  sfated  that  extension  of  Iht" 
Interim  SOES  Rules  or  other  similar 
modifications Kipon  expiration  otlhe 
Interim  SOES  Rules  would  "rctiuire  an 
indepentkwit  (i^nsideration  luulcr 
Section  19  of  the  Act.""* 

In  connecfiojn  with  its  extension 
request,  Ihi'  NASD  submitted  an 
econometric  stiudy  conducted  by  the 
NASD's  Econojmic  Research 
Department'^  ^nd  conmiissioniHl  a 
consulting  e(:(3jiomi,st  to  |)rovi<l(>  an 
assessmt;nt  of  ihe  effect  of  the  Interim 
SOES  Rules. '»;in  summary,  the  NASDs 
Economic  Research  Department  found 
that  since  implonientation  ol  llic  Inttirim 
SOES  Rules:  (aj  Spreads  in  Nasdaq 
securities  have' declined;  and  (b) 
volatility  of  Nabdaq  securities  app«'ars  to 
be  unchanged,  except  lor  brief,  market- 
wide  period  ofyolafilitv  in  Mart.h  and 
April  1994.  The  commi's.sioned  study 
reported  that  v\;hile  percentage  quoted 
spreads  increasiod  a  statistically 
insignificant  amount,  percentage  quoted 
spreads,  adjusted  for  other  determining 
factors,  declined  by  a  statistically 
significant,  but  economically 
insignificant,  amount.  From  this  data, 
the  author  concluded  that  the  hiterim 


SOES  Rules  did 
quality 


r 


ot  harm  market 


changes  to  the  SOE."  rules  and  the  Comiiil.s.sidn's 
rationale  for  approv  rtg  thorn  for  a  one  ye.ir  period. 

'■'.Securities  Exchange  Act  Release  No.  33377 
(Dec.  23.  1!)<)3).  5H  HR  69419  (Dec.  30.  1993). 

"•Securities  ExrhjBge  Act  Release  No.  33377 
(I).-c.  23,  1993).  58  FiR  69419  (Dec.  30.  1993) 
(lootnotc  omitted),  'ithe  Commissions  order  further 
.staled  that  'itlhe  N.^ISD  should  consider  whether 
additional  criteria  forevaluating  the  effectiveness  of 
the  modifications  art  appropriate,  and  shouM 
include  in  its  a.s.se.ssihent  of  the" modifi.:.-il ions  all 
factors  that  it  deems  itlevant  in  evaluating  the 
effects  of  the  modifi(JHtions  land)  .  .  .  |i|f  an 
assessment  i>  not  feajslble.  the  NASD  should 
provide  a  reasoned  ekplanalion  supporting  that 
determination."  Id. 

"Securities  Exchajnge  Act  Release  No.  3.5080 
(Dec.  9.  1994),  59  FR  85109  (Dec.  16.  1994).  The 
NA.SD's  Economic  R«<learch  Department  examined 
Nasdaq  bid-ask  spreads  in  specific  stock.s  and  price 
volatility  on  two  samlple  davs  each  month  from 
November  1993  (threfe  months  prior  to  theeffi-rtive 
<lale  of  the  rules)  through  August  1994. 

'"Letter  from  JohnF.  Ol.son.  Counsel  for  the 
NA.SD.  Gibson.  Dunnj*  Crulcher,  to  Jon.,than  Katz 
.Secretary.  .SEC  (Dec.  io.  1994)  (submitting  in 
connection  with  File  No.  SR-NASD-94-<i8  analysis 
•milled  the  Association  Between  the  Interim  .SOES 
Rules  and  Nasdaq  Market  Quality  prejwred  by  Dean 
Furbush,  Ph.D..  Economists  Incorporated  (Dec-.  30. 
1994)).  This  analysis  Compared  .sample  davs  in  the 
three  months  prior  to  (|nd  three  months  after  the 
pffeclivc  date  of  the  It  Uerim  .SOES  Rules. 


An  evaluation  of  the  empirical  data 
submitted  by  the  NASD  does  not 
persuasively  demonstrate  that  the 
quality  of  the  market  improved 
subsi-quent  to  the  adoption  of  the 
Inl.Tim  Rules.  The  evidence  in  both 
studies  shows  that  spreads  det. lined,  but 
the  results  were  onlv  marginally 
significant,  and  the  size  of  the  reiliii;iion 
is  loo  small  to  he  important. 
Neverthele.ss.  the  Commission  believes 
that  these  studies  demonstrate  thai  the 
Interim  Rules  have  operated  for  one  year 
with  no  apparent  signifit.ant  negative 
implications  for  overall  market  quality. 
The  absence  of  negative  implit  atioiis 
for  market  quality  must  be  considered  in 
conjunction  with  other  effects  of  the 
Interim  SOES  Rules  on  tiie  investing 
public.  Commenters  opposed  to  the 
Interim  SOES  Rules  argue  that  the 
restrictions  impose  a  burfien  on  the 
ability  of  some  customt>rs  to  obtain 
execution  of  transactions  in  size  in  the 
Nasdaq  market.  They  contend  that,  to 
the  extent  that  the  Interim  Rules  n^stricf 
their  access  to  SOES,  their  abilitv  to 
obtain  executions  is  limited  b«n  ause 
they  cannot  effectivelv  trade  over  the 
lelejihoneand  through  .SelectNet.  In 
support  of  these  arguments,  they  refer  to 
a  large  number  of  complaints  alleging 
that  market  makers  have  refiised  to  fill 
trades  now  ineligible  for  SOES 
execution  at  their  quoted  prict.'s.  In 
addition,  they  have  provided  anecdotal 
information  that  certain  SOES  order 
entry  firms  have  suffered  serious  drops 
in  daily  trading  volume  since  approval 
of  the  Interim  Rules.  The  Commission 
takes  such  allegations  seriously,  and  is 
reviewing  them  as  part  of  its  obligation 
to  oversee  the  securities  markets. 

As  indicated  above,  the  Commission 
has  determined  to  approve  the 
Amended  Interim  Rules  through  March 
27,  1995.  In  light  of  the  balance  of 
factors  described  above,  the 
Commission  does  not  believe  that 
further  extension  of  this  proposal  would 
be  appropriate."*  The  short  extension 
the  Commission  has  determined  to 
approve  will  permit  the  mr.rket  to  make 
an  orderly  transition  to  operation  in  a 
changed  environment.  The  Commission 
believes  that  such  a  measure  is 
appropriate  in  the  public  interest. 
Moreover,  the  Commission  notes  that 
the  Amended  Interim  Rules,  unlike  the 
rules  currently  in  effect,  will  permit  the 
entry  of  short  sale  orders.  The 
Commission  believes  this  will 
ameliorate  during  the  phase-out  period 
the  burdens  associated  with  the  Interim 
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SOES  Rules  by  expanding  the  tvpes  of 
orders  that  are  eligible  for  automatic 
execution. 

The  Commission  notes  that 
subsequent  to  approval  of  the  Interim 
SOES  Rules  in  iJeceinber  1993.  the 
NASI)  subniitted  a  proposal  to  replace 
SOES  with  the  Nasdaq  Primary  Retail 
Order  View  and  Execution  System 
(  "N^PROVE  "J.  Ascurrentiv  proposed 
N.PROVE  would  differ  from  SOES  in' 
two  general  ways: 

•  N»PROVE  would  provide  a  facility  fur 
automated  routing  and  exp<:ution  of  smjill 
orders,  allowing  market  makers  a  15  set  ond 
opportimity  to  dor  line  an  order  (if  consistent 
with  the  Firm  Quote  Rule,  permitting  a  brief 
|)eriod  for  quote  updates).  SOE.S  generally 
prr.vid(!s  immediate  exofution  of  orders 
against  an  assigned  market  maker  at  the  »>i>st 
hill  or  offer  and  thereafter  notifies  the 

aff<(  ted  market  maker:  and 

•  N«PR()VE  would  provide  an  op|)ortunitv 
for  public  limit  orders  to  interact  with  other 
limit  orders  and  incoming  mark.-t  orders,  and 
for  execution  of  market  ordtTS  at  pric  es 
superior  to  the  best  mark.-t  maker  qiiot.-s. 
SOES  provides  limited  opportunitv  for  sm  h 
iiitenirtion. 

In  light  of  comments  received  as 
ret.ently  as  January  9.  1995  cont  ernine 
N.PROVE,  as  well  as  other 
developments  in  the  Nasdaq  market,-" 
the  Clommission  believes  that  the 
NASD's  N.PROVJ  proposal  warrants 
further  assessment.  ,^mong  other 
matters,  commenters  have  raised  • 
concerns  about  the  NASDs  ability  to 
monitor  suffif:iently  market  maker 
c:ompliance  with  the  Firm  Quote  Rul.- 
and  the  potential  for  significant  order 
queues  to  develop.  Before  further 
Ciomiiiission  action  on  N»PROVK,  Die 
Commission  believ  es  that  the  NASD 
should  address  such  issues,  including 
the  potential  for  queuing  during  periotjs 
of  market  stress,  whether  there  are 
restrictions  on  access  to  the  system 
inconsistent  with  the  purposes  of  the 
Act,  and  whether  there  are  adequate 
mechanisms  to  ensure  effective 
oversight  of  market  makers'  (ompliance 
with  the  Firm  Quote  Rule. 


"'Of  course,  a  different  proix.sal  thai  modified 
the  A.niended  Interim  Rules  to  provide  additional 
public  benefits  would  require  .tn  independent 
Commission  determination. 


■"'.Vs  has  been  widely  di.sclo.sed.  the  Cummisfiic) 
is  conducting  an  inquiry  into  certain  pradiies  in 
the  N.isdaq  market  and  the  Antitrust  DivMcin  of  the 
Department  of  Justice  rerentlv  has  made  publif  oi; 
inquiry  into  whether  NaMiaq  market  makers  are. 
violating  federal  antitrust  laws.  Although  no;  li.-d 
directly  to  the  Commission's  consideraCcir:  nf  ir..> 
instant  proposal,  the  Commission  expei  is  that  th.-sc 
inquiries  may  provide  valuable  information  th.it 
will  affect  future  reform  efforts  and  uliimatelv 
improve  the  quality  of  the  Nasdaq  market.  In 
addition,  the  NASD  has  formed  a  committee  hH.at.MJ 
by  former  f.S.  Senator  Warren  Rudman  to  revjc  w 
the  effectiveness  of  the  operation  and  surveilirti-.i  <• 
of  Nasdacj  and  the  governance  of  the  N.\.SD  and 
Nasdaq. 
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V.  Solicitation  ofComments 

Interested  persons  are  invited  to 
suhmit  written  data,  views,  and 
armiments  concerning  Amendment  No. 
2.  Persons  making  written  submissions 
should  rde  six  copies  thereof  with  the 
.Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NVV.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subs«H|uent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  S552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public,  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  SR-NASD-94-fiH  and  should  be 
submitted  by  February  22,  1995. 

Vi.  Conclusion 

The  Commission,  in  the  exercise  of 
the  authority  delegated  to  it  by 
Congress,  and  in  light  of  its  experience 
regulating  securities  markets  and  market 
participants,  has  determined  that  a 
temporary  extension  of  the  Amendetl 
Interim  SOES  Rules  will  provide  an 
orderly  phase-out  period  and  is 
consistent  with  maintaining  investor 
protection  and  fair  and  orderly  markets, 
and  that  these  goals,  on  balance, 
outweigh  any  temporary  anti- 
competitive effects  on  order  entry  firms 
and  their  customers. 

For  the  reasons  discussed  in  this 
order,  pursuant  to  Section  19(b)(2)  of 
the  Act.-'  the  Commission  finds  good 
cause  for  approving  the  propo.sed  rule 
change,  as  amended,  prior  to  the  30th 
day  after  publication  of  Amendment  No. 
2  in  the  Federal  Register.  The  proposed 
amendment  shortens  the  date  that  the 
Amended  Interim  SOES  Rules  would 
expire  from  May  1,  1995  to  March  27, 
1995.  and  will  facilitate  maintenance  of 
fair  and  orderly  markets.  Prior  to 
Amendment  No.  2.  the  proposed  rule 
change  was  published  in  the  Federal 
Register  for  the  full  statutory  period. 

Accordingly,  the  Commission  finds 
that  the  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD  and, 
in  particular.  Sections  15A(b)(f)), 
15A(b)(9),  and  15A(b)(ll).  In  addition, 
the  Commission  finds  that  the  rule 


change  is  consi.stent  with  the 
Congressional  objectives  for  the  equity 
markets,  set  out  in  Section  11  A.  of 
achieving  more  efficient  and  effective 
market  operations,  fair  competition 
among  brokers  and  dealers,  and  the 
(K:onomically  efficient  execution  of 
investor  orders  in  the  best  market. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
instant  rule  change  SR-NASD-94-6R 
be.  and  hereby  is.  approved,  effective 
fanuary  26,  1995.  extending  the  Interim 
SOES  Rules,  exclusive  of  the  short  sale 
prohibition,  through  Man:h  27.  1995. 

By  the  Commission. 
fonathan  G.  Katz, 
Secretary. 
jFK  Doc.  95-2388  Filed  1-31-95;  8:45  anil 

BILLING  CODE  8010-OI-M 


(Release  No.  34-35274;  File  No.  SR-NYSE- 
94-34] 

Se!f-Regu!atory  Organizations;  New 
York  Stock  Exchange,  Notice  of  Fihng 
of  Extension  of  Comment  Period 
Relating  to  Amendment  of  Exchange 
Rule  92— Limitations  on  Memt>ers' 
Trading  Because  of  Customers'  Orders 

Idnuar>'  25.  1995 

On  September  27. 1994.  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-NYSE-94-34).  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ('Act").  15  U.S.C. 
§78s(b)(l),  and  filed  Amendment  No.  1 
thereto  on  December  20.  1994.  The 
NYSE  filed  the  proposal  to  amend  NYSE 
Rule  92.  Notice  of  the  proposed  rule 
change  was  provided  by  the  issuance  of 
a  Commission  release.  Securities 
Exchange  Act  Release  No.  35139 
(December  22. 1994),  60  FR  156  (January 
3,  1995). 

The  Commission  received  requests  for 
extension  ol  the  period  for  public 
comment  on  the  proposed  rule  change 
from  several  self-regulatory 
organizations  ("SROs").  Pursuant  to 
Section  19(b)(2)  of  the  Act,  the  NYSE 
consented  to  an  additional  twenty-one 
day  public  comment  period.'  Because 
other  SROs  have  expressed  their 
intention  to  submit  comments,  a  longer 
comment  period  is  appropriate  to 
ensure  complete  analysis  of  the 
proposal. 

The  Commission  hereby  extends  the 
period  for  public  comment  on  the 


proposed  ride  change  until  February  22, 
1995. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
nmendmenLs.  all  written  staten'ients 
with  respect  to  the  proposed  rule 
changf!  that  are  filed  with  the 
Conunission.  and  all  written 
comnumications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  i)erson.  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
(irovisions  of  5  U.S.C.  ?*  552,  will  be 
available  for  inspection  and  copying  at 
the  C:onunission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
filiuiJ  will  also  l)e  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
34  and  should  be  submitted  by  February 
22,  1995. 

For  tiu!  Commission,  by  tht;  Division  of 
Market  Regulatiin.  pursuant  to  diiirgatfHl 
authority.  17  CFR  200  30-  t(iilfl^) 
Margaret  H.  McFarland. 
Deputy  Sftrntary. 
IFRDoc    95-2382  Filed  l-,tl -95;  8:4S  ariij 
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[Release  No.  34-35277;  File  No.  SR-PSE- 
94-24) 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  1  to  the  Proposed 
Rule  Change  by  the  Pacific  Stock 
Exchange,  Inc.,  Relating  to  Financial 
Arrangements  of  Options  Market 
Makers 

lanuary  25. 1995. 

On  September  9.  1994.  the  Pacific 
Stock  Exchange.  Inc.  ("PSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ('Act") '  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 
regarding  financial  arrangements  of 
market  makers  and  the  trading 
restrictions  that  are  impo.sed  on  market 
makers  who  have  financial 


-•1SI'..S.C.  §78.sa»lf21. 


'  Letter  from  Uonald  Siemer.  NY.SE.  to  KalhHrino 
Simnuiris.  SKC.  datt'il  Idiiuary  24. 1995 


'  15  U.S.C.  §78s(b)(l)(198R) 
-17C:FR24p.l9l)-4(Ul<12). 


arrangements  with  other  members  or 
member  organizations.  Notice  of  the 
proposal  appeared  in  the  Federal 
Register  on  December  23,  1994.3  No 
comment  letters  were  received  on  the 
proposed  rule  change.  The  Exchange 
filed  Amendment  No.  1  to  the  propcsal 
on  Januar\^  25, 1995.-'  This  order 
approves  the  Exchange's  proposal,  as 
amended. 

The  Exchange  is  proposing  several 
amendments  to  Exchange  Rule  6.40 
(Financial  Arrangements  of  Market 
Makers).  First,  the  Exchange  is 
proposing  to  change  its  definition  of 
"financial  arrangement."  Specifically, 
in.stead  of  relying  on  the  Exchange's' 
definition  of  financial  arrangement 
under  Rule  4.18,5  a  financial 
arrangement  for  purposes  of  Rule  6.40 
would  exist  if  one  member  directly 
finances  the  other  member  s  dealings 
upon  the  Exchange  and  has  a  beneficial 
interest  in  the  other  member's  trading 
account  such  that  the  first  member  is 
entitled  to  at  least  ten  percent  of  the 
second  member's  trading  profits.  In  the 
alternative,  a  financial  arrangement  will 
be  deemed  to  exist  under  Rule  6.40(a) 
where  two  members  trade  for  the  same 
joint  account. 

Second,  the  Exchange  proposes  to 
modify  Rule  6.40(b)  to  provide  that  fxvo 
floor  officials,  on  the  basis  of 
demon.strated  need,  may  grant  a  written 
exemption"  to  the  trading  restrictions 
imposed  by  the  rule.' 

Finally,  the  Exchange  proposes  to  add 
several  commentaries  to  Rule  6.40. 
Proposed  Commentary  .03  merely 
provides  that  for  purposes  of  Rule 
6.40(a),  the  term  "member"  includes 
members  and  member  organizations. 

Proposed  Commentary  .04  states  the 
purpose  of  Rule  6.40  and  further 
provides  that  any  market  makers  who 

'  .Sff  ,S«(:iirities  Exchange  Act  Relea.s.,.  No  :i,>;i07 
(l)et.>mb«T  16.  1994)i  59  I-R  6e3y5  (Dejifinber  2.3. 
1994). 

■■  In  Ami-niimonl  Nb.  ] .  the  Ex(.h,inge  dolptod 
[)ropo.sed  Commentary  .07  from  P.SE  Riili.  6.40. 
r>"garding  inadvertent  violations  of  Rule  fi.40.  S.t 
I.etlor  from  Michael  Pierson.  Senior  Altnrnev 
Market  Regulation.  PfiE.  to  Brad  Rilier.  Senior 
Counsel.  Office  of  Ma*et  Supervision.  Uivi.sion  of 
Market  Regulation.  Cbmmi.ssion.  dated  (anuarv  25 
1995  (•■Amendment  No.  1"). 

'•  Rule  4.18  requires  di.<iclosure  to  the  Exchange  of 
airtdin  financial  arraifgement.>!  of  member.s.  For 
these  purposes,  a  finamcial  arrangemcnl  is  defined 
as:  (1)  The  direct  financing  of  a  member's  dealings 
upon  the  Exchange:  of  (2)  any  direct  equity 
investment  or  profit  sharing  arrangement:  or  (.1)  any 
consider.itmn  over  thf  amount  of  S5.000  that 
constitutes  a  gift.  loan|.  salary,  or  bonus.  See  PSE 
Rule  4.18(a). 

-This  amendment  ttifrelv  changes  the  word 
"dispensation"  to  "exfrnpiion." 

"The  Exchange  also; proposes  non-substantive 
.^imendments  to  Rule  e|.40(b)  bv  deleting  subsections 
(b)(2)  and  (b)(3)  and  aijding  to  subsection  (b)(1)  the 
restriction  on  biddingj  offering,  and/or  trading  in 
the  .same  option  .series] iji  the  same  time. 


are  not  te<:hnically  covered  by  the  terms 
of  Rule  6.40.  but  who  unfairly  dominate 
the  market  in  any  class  of  options,  will 
be  considered  to  be  in  violation  of  their 
obligation  to  contribute  to  the 
maintenance  of  fair  and  orderly  markets 
and  to  act  in  accordance  with  just  and 
equitable  principles  of  trade. 

Proposed  Commentary  .05  codifies 
the  Exchange's  existing  policy  that  two 
or  more  Lead  Market  Makers  "("LMMs") 
•    who  are  trading  on  behalf  of  the  same 
member  organization  mav  not  bid,  offer, 
and/or  trade  in  the  same  option  series 
at  the  same  time.  Commentary  .05 
further  provides  that  two  or  rnore  LMMs 
who  do  not  have  financial  arrangements 
with  each  other  are  permitted  to  bid. 
offer  and/or  trade  in  the  same  option 
series  at  the  same  time.« 

Proposed  Commentary  .06  provides 
that  exemptions  to  the  trading 
re.strictions  in  Rule  6.40(b)  may 
ordinarily  be  granted  by  two  Hoor 
officials  for  the  purpose  of  providing 
liquidity  in  a  trading  crowd  or  where 
the  individual  situation  otherwise 
warrant  such  action.  Commentary  .06 
further  provides  that  an  exemption 
granted  pursuant  to  Rule  6.40(b) 
generally  will  not  extend  bevond  the 
trading  day  on  which  it  is  issued. 
Moreover,  Commentary  .06  provides 
that  the  Exchange's  Options  Floor 
Trading  Committee  ("Committee")  will 
review,  on  a  regular  basis,  the 
exemptions  granted  pursuant  to  Rule 
6.40(b).3 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5). '» 
Specifically,  the  Commi.ssion  finds,  as  it 
did  in  originally  approving  Rule  6.40.' ' 
that  full  disclosure  of  financial 
arrangements  among  PSE  market 
makers,  members,  and  member 
organizations  helps  the  Exchange  to 
better  identify  and  deter  potential 
trading  abuses  among  affiliated  PSE 
members  and  member  organizations.  In 
addition,  with  such  disclosure,  the 
Exchange's  ability  to  monitor  the 
financial  condition  of  its  members  and 
member  organizations  is  enhanced.  The 
Commission  believes  that  the  proposed 
amendments  to  Rule  6.40  do  not  detract 


".See  generally  PSE  Rule  h.H2  (l...i,d  Market  Maker 
System  Pilot  Program). 

"This  requirement  is  presently  set  forth  in  Rule 
t>.40(c).  To  avoid  repetition,  the  Exchange  also 
proposes  to  delete  Rule  6.40(c)  and  renuml)er  rule 
6.40(d). 

'"15U..S.C.  §78f(b)(5)(198«). 
"  See  Securities  Exchange  Ac:  Release  No.  :»2775 
(August  29.  1993).  58  KR  45368  (August  27.  1993). 


from  these  benefits  in  any  material 
manner  and  thus,  are  consistent  with 
the  Act. 

The  Commission  believes  that  it  is 
appropriate  for  the  Exchange  to  amend 
the  definition  of  "financial 
arrangement"  to  focus  more  on  the 
nature  of  the  financial  interest  that  a 
member  may  have  in  a  market  maker's 
trading  account.  The  Commission 
believes  that  the  amended  definition 
will  help  the  Exchange  to  achieve  a 
balance  whereby  it  can  still  restrict  the 
types  of  activity  for  which  the  rule  was 
intended  without  unnecessarily 
removing  liquidity  from  its  trading 
crowds.  Commentary  .04  furthers  this 
by  clarifying  the  purpose  of  the  rule  and 
providing  that  unfair  domination  by 
market  makers  subject  to  financial  " 
arrangements  that  technically  are  not 
covered  by  the  amended  definition  will 
be  considered  a  violation  of  just  and 
equitable  principles  of  trade. '2  The 
Commission  believes  that  Commentary 
.06  is  also  consistent  with  this  goal  by 
providing  that  exemptions  to  the  trading 
restrictions  in  Rule  6.40(b)  may 
ordinarily  be  granted  for  purposes  of 
providing  liquidity  in  a  trading  crowd. 
On  balance,  the  Commission  believes 
that  the  trading  restrictions  in  Rule  6.4i) 
should  continue  to  help  to  preclude 
collusive  trading  activity  and  increase 
public  confidence  in  the  markets  while 
the  proposed  amendments  to  Rule  6.40 
will  allow  PSE  market  makers  to 
continue  to  respond  to  trading 
conditions  in  all  options  classes  on  the 
Exchange  Hoor  without  adversely 
affecting  the  liquidity  of  the  Exchanges 
options  markets. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  As  discus.sed 
above,  the  Commission  believes  that 
Proposed  Commentary  .07  was  merely  a 
re.statement  of  the  general  proposition 
that  in  considering  appropriate 
sanctions  for  violation  of  Exchange 
rules,  the  Exchange  (and  appropriate 
committees)  may  consider  mitigating 
factors,  such  as  whether  a  violation  was 
inadvertent.  As  a  result,  the 
Commission  believes  that  deleting  lhi> 
language  from  Rule  6.40  does  not  raise 
any  new  regulatory  concerns. 
Accordingly,  the  Commission  believes 
that  it  is  consistent  with  Section  6(b)(5) 
ol  the  Act  to  approve  Amendment  No. 


'-The  Ciommi.ssion  also  notes  thai  as  w  jih  o!r,.r 
PSE  rules,  in  considering  appropriate  sane  ti(m<.  '.,r 
violations  of  Rule  ii.40.  the  Exchange  r.aii  r.,n-i(!"r 
mitigating  frtclors.  such  as  whether  a  viol.itlor;  w.ts 
iiLidvLTtunl.  Si!e  Amendment  \o.  1.  s/,;,r.)  nnv  4 
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1  to  the  proposed  rule  change  on  an 
accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  flle 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
4,S0  Fifth  Street.  N.W..  Washington.  D.C. 
20349.  Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
mle  changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
ofTice  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-94-24 
and  should  be  submitted  by  February 
22.  1995. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-PSE-94-24). 
as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  dolrgated 
authority.'* 

Margaret  H.  McFarland. 
Deputy  Secretary. 
jFR  Doc.  95-2385  Filed  1-31-95;  8:45  am) 

B1LUNG  CODE  8010-01-M 

(Release  No.  34-35279;  File  No.  SR-Phix- 
94-75] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange.  Inc., 
Amending  the  Phlx's  Schedule  of  Fees 
and  Charges  Respecting  Fees  and 
Charges  for  the  Transaction  of 
Business  on  Its  Option  Floor, 
Specifically  ttie  Options  Transaction 
Value  Charge 

|;muary  25.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(•'Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  January  4.  1995. 
the  Philadelphia  Stock  Exchange.  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 


change  as  described  in  Items  1.  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx.  pursuant  to  Rule  19b-4  of 
the  Act.  proposes  to  amend  the  Phlx's 
Schedule  of  Fees  and  Charges  respe<;ting 
options  transaction  charges  for  the 
transaction  of  business  on  its  options 
floor.  Specifically,  the  rule  change 
would  provide  a  discount  on  certain 
options  transactions  charges  regarding 
all  Phlx  equity  and  index  options 
involving  block  transactions  of  500-999 
and  1000  or  more  contracts.' 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  ofthe.se 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Section  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statement,s. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The.purpose  of  the  proposed  rule 
change  is  to  amend  the  Phlx  Schedule 
of  Fees  and  Charges  for  the  transaction 
of  business  on  its  options  floor.  Effective 
at  the  opening  of  business  on  Tuesday. 
January  3. 1995.  the  Phlx  adopted  an 
amended  options  transaction  value 
charge  schedule  to  accord  member  firms 
transacting  business  for  customers 
accounts,  regarding  all  equity  and  index 
options,  to  receive  a  discount  from  the 
option  transaction  charges  of  15%  and 
25%  respectively  for  block  tran.sactions 
for  customers  executions  of  500-999 


"15lI.S.C§78s(bU2)(10B8). 
"  17CFK  20«.30-3(aMli!)  (1994). 


'  The  proposal  originally  stated  that  the  options 
transaction  value  charge  applied  to  "Equity.  Sectors 
and  Value  Line  Index  opiion.s."  The  Exchange  filed 
/Xmendmenl  No.  1  to  the  proposal  on  Ianuar>-  12. 
1995  indicating  that  the  options  transaction  value 
charge  applies  to  all  equity  and  index  opiions  for 
block  transactions  of  500-999  and  1000  or  more 
contracts.  See  Letter  from  Murray  L  Ross. 
.Secretary.  Phlx.  to  |ohn  Ayanian.  Staff  .Mlurney. 
Office  of  Market  Super\ision  ("OMS").  Division  of 
Market  Regulation  CDivision").  Commission,  dated 
lanuary  12. 1995.  and  telephone  conversation 
between  Michele  VVeisbaum.  Associate  General 
(>)unsel.  Phlx.  and  John  Ayanian.  Staff  Attorney. 
OMS.  Division.  Commi.-«ion.  on  lanuary  17,  199S. 
("Amendmeni  No.  1"). 


contracts  and  1000  or  more  on  a  per 
trade  basis,  upon  submission  of  a  Phlx 
Customer  Option  Block  Trade  Discount 
Request  Form  with  supporting 
documentation  within  thirty  days  of  the 
monthly  billing  date.  It  should  be  noted 
that  due  to  the  limitations  respecting  the 
recording  of  transactions  on  the  Phlx 
options  trading  floor,  options  customer 
block  transactions  will  continue  to  be 
invoiced  at  the  non-di.scounted 
customer  execution  rates.  The  purpose 
of  these  amended  changes  respecting  all 
equity  and  index  option  transactions  is 
to  promote  and  encourage  additional 
customer  market  participation  in  these 
products  at  the  Phlx. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  Section  6(b)(4), 
in  particular,  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members. 

(Bl  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(CI  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  .solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due.  fee  or 
other  charge  imposed  by  the  Exi:hange. 
it  has  become  effective  pursuant  lo 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filling  for  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Copimission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  toahe 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commissions  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-94-75 
and  should  be  submitted  by  February 
22,  1995.  ^ 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  lo  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  95-2386  Filed  1-31-95;  8:45  am) 

BILLING  CODE  8010-01-M 


[Release  No.  34-35283;  File  No.  SR-Phlx- 

94-58] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Granting  Approval  to  Proposed 
Rule  Change  Relating  to  Rule  229 
Governing  Execution  of  PACE  Orders 

January  26,  1995. 

On  December  1, 1994.  the 
Philadelphia  Stock  Exchange.  Inc. 
("Phlx"  or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
t:hange  to  provide  Phlx  specialists  with 
the  opportunity  to  effect  price 
improvement  for  market  orders  in 
securities  sent  through  the  Philadelphia 
Stock  Exchange  Automated 
Communication  and  Execution  System 
("PACE").  On  December  12,  1994,  the 
Exchange  filed  with  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change.^  j 

The  propo.sed  rule  change,  together 
with  Amendment  No.  1.  was  published 
for  comment  in  Securities  Exchange  Act 
Release  No.  35089  (December  12.  1994), 


'  17  CKR  20O.3O-3(a)Sl.2]  (1994). 

'lSII.S.C78.s(b)(li(!l988). 

-17(;KR240.19b-4(i994). 

'.See  Idler  from  Wilifam  W.  Uthimolo.  Vice 
I'residenl  and  Oneral  Goun!!cl.  Phlx.  to  Clpji 
Barrenlinc.  Senior  Counsel.  SEC.  dated  Oecemlier 
12.  1994.  Amendment  No.  1  made  certain  ctarifving 
(  hiinges  10  ihe  proposed  rule  change. 


59  FR  65423  (December  19, 1994).  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change. 

The  Phlx  proposes  to  amend  the 
Supplementary  Material  section  to  its 
Rule  229  to  provide  Phbc  specialists  the 
opportunity  to  effect  price  improvement 
for  market  orders  in  securities  sent 
through  PACE  when  the  spread  between 
the  PACE  Quote,  which  reflects  the 
consolidated  national  best  bid  and  offer, 
exceeds  Vh  point  in  any  PACE  eligible 
security."  The  proposed  rule  change 
provides  for  an  automatic  stop  of  such 
orders  and  a  15  second  execution  delay, 
allowing  a  Phlx  specialist  to  manually 
provide  for  price  improvement  during 
the  15  second  delay.*  Specifically,  the 
proposal  provides  that  all  round-lot 
market  orders  of  up  to  500  shares  and 
all  combined  round-lot  and  odd-lot 
market  orders  of  up  to  599  shares  will 
be  stopped  at  the  PACE  Quote  at  the 
time  of  entry  into  PACE  (stopped  at  the 
best  bid  for  sell  orders;  at  the  best  ask 
for  buy  orders)  and  will  be  subject  to  a 
delay  of  up  to  15  seconds  before  being 
executed  in  order  to  provide  an 
opportunity  for  price  improvement.*  If  a 
particular  market  order  is  not  executed 
within  15  seconds,  the  order  will  be 
automatically  executed  at  the  stop  price. 
PACE  market  orders  will  receive 
automatic  and  immediate  execution 
when  the  PACE  Quote  at  the  time  of 
order  entry  refiects  a  spread  between  the 
best  bid  and  offer  of  %  point. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  including  the  requirements  of 
Section  6(b)  of  the  Act.^  In  particular, 
the  Commission  believes  the  proposal  is 

'Only  agency  orders  may  be  executed  through 
PACE.  Supplementary  Material  .02  to  Phlx  Rule 

^  .According  to  the  Phlx.  the  proposed  rule  change 
do«!s  not  apply  to  limit  orders,  including  marketable 
limit  orders,  because  such  orders  are  executed 
manually  and.  therefore,  already  have  an 
opporluBily  for  price  improvement.  Telephone 
conversation  between  William  W.  Uchimolo.  Vice 
President  and  General  Counsel.  Phlx.  and  (ilen 
Harrpniine.  Senior  Counsel.  SEC.  on  December  <J 
1994. 

"  PACE  does  not  require  automatic  exert»lion  of 
round-lot  ma/kel  orders  greater  than  500  shares  or 
combmed  round-lot  and  odd-lot  market  orders 
grealer  than  599  shares.  Supplementary  Material  05 
and  .06  to  Phlx  Rule  229.  To  the  extent  a  specialist 
agrees  to  automatic  execution  of  larger  market 
orders,  such  orders  would  also  be  subject  to  a  delay 
of  up  to  15  seconds  before  being  executed  in  order 
lo  provide  an  opportunity  for  price  improvement. 
Telephone  conversation  between  William  W. 
I'chimoio.  Vice  President  and  General  Counsel. 
Phlx.  and  Glen  Barrentine.  Senior  Counsel.  SEC  on 
lanuary  26.  1995. 

■15  U.S.C.  78f(b)(  19881. 


consistent  with  the  Section  6(bM5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public. 

The  Commission  believes  that  this 
rule  will  protect  investors  and  the 
public  interest  by  providing  small 
orders  routed  through  PACE  with  the 
possibility  for  price  improvement 
through  order  exposure  without 
imposing  a  significant  burden  on  the 
economically  efficient  execution  of 
these  transactions.  As  a  result,  adoption 
of  this  proposal  should  benefit  investors 
while  also  helping  the  Phlx  to  retain 
equity  order  flow  and  thereby  remain 
competitive  with  the  other  regional 
exchanges,  each  of  which  has 
previously  adopted  order  exposure 
features  into  its  small  order  routing  and 
execution  systems.  Prior  to  this  rule 
change,  the  Phlx  was  the  only  securities 
exchange  whose  small  order  execution 
system  for  equities  did  not  offer  an 
opportunity  for  price  improvement.  In 
its  Market  2000  report,  the  SEC's 
Division  of  Market  Regulations 
recommended  that  the  Phlx  include 
such  a  feature  in  its  small  order 
execution  system.*  The  Phlx's  proposed 
rule  change  is  responsive  to  that 
recommendation. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-Phlx-94-58) 
be.  and  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc:.  95-2426  Filed  1-31-95:  8:45  am| 

BILUNG  CODE  8010-OI-M 


[Release  No.  34-35264;  File  No.  SR-SCCP- 
94-9] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  Relating  to  the  Automated 
Customer  Account  Transfer  Service 
and  the  ACAT-Fund/SERV  Interface 

lanu.iry  23.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


"  Division  of  Market  Regulation.  Securil.os  an.i 
Exchange  Commission.  Market  2000:  An 
Examination  of  Current  Equity  Market 
Developments  ()an.  1994).  Study  V  at  4  n. 

■•15U..S.C.  78s(b)(2)fl988). 

•"17CKR  200.30-3(a|{12)(1994|. 
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("A(;l"),'  notice  is  hereby  given  that  on 
Ilt;(:ember  8.  1994,  the  Stock  Clearing 
Corporation  of  Philadelphia  (•SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I.  II,  and  III  below,  which  Items 
hnve  been  prepared  primarily  by  SCCP. 
On  I>ecember  27, 1994.  and  on  January 
4.  1995,  SCCP  amended  the  filing.^  The 
Conmiission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

SCCP  proposes  to  amend  its 
pro<:edures  to  comply  with  New  York 
Slock  Exchange  ("NYSE")  rule  412, 
which  sets  forth  the  time  for  transferring 
customer  accounts, '  and  with  National 
.Securities  (llearing  Corporation 
CNSCC")  Rule  50.  Section  9.-»  which 
governs  NSCC's  Automated  Customer 
Ac«:ounl  Transfer  ("ACAT ')  Ser\  ice.'- 
SCCP  also  proposes  to  begin  using  the 
.'\C.\T-Fund/SERV  link^oti  March  3. 
1995.  in  compliance  with  the  NYSE 
refiiiirenieut  that  all  mutual  fund 
account  transfers  l>c  accomplished  by 
use  of  an  automated  system  where  the 
NV.SF  member  organizations  are 
participants  in  a  registered  clearing 
.igj-ncy  which  has  such  a  facility. 

li.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Slatutor>-  Basis  for.  the  Pniposed  Rule 
Change 

In  its  filing  with  the  Conuni.ssion. 
.SCCP  included  statements  concerning 


'  !.■■.  l.-.S.C.  78i(t-)(ll!19ttb). 

-  l.cKers  from  |.  Keith  Kesse!.  Coiiipliancf  Oflicer. 
Ml'.P.  ro  Margaret  Rohb.  .Staff  Altornoy.  Division  i.f 
M.irk»-t  Regulation  ("Division").  Commission 
(DH;irnitH!r  ii.  1994,  .ind  December  27.  1994) 

'Kor  <i  complete  drscription  of  tho  rct.ent 
.irr.i'iitluipnls  to  NYSfc  Rule  412.  rrfor  to  Seciirili(!& 
l:x(h.in!;e  Act  Release  No  .14CI,1  (.Seplembcr  2. 
1994).  Vl  KR  467872  (File  No.  SR-NY.SE- 94-211 
(oniw  .ipprnving  amendmenls  to  NYSE  Rule  412) 

"Fur  a  complete  <lf.scription  nf  the  recent 
ii:iieii(l.-ie:its  to  NSCXl's  Rule  50.  -Section  9.  refer  to 
Seruri'irs  txchaiijip  A(  t  Rile^ise  No.  34879  (October 
21.  I1HW).  .'•.9  FR  44229^Fi!.■  No  .SR-NS(;C-94-n| 
(ot.'ier  a[ipr<>vinp  rnodification.s  to  NSCC's  .\CAT 
.Sers  M  a  to  accelerate  the  lirne  in  »hii  h  lUStomM 
a(;coi:ntN  are  transferred;. 

"Ftir.t  complete  ile.srripliors  ol  S.SCC's  .AC.AT 
system,  refer  to  -Si.ciirilies  Kxr  h.iiiKe  .\cl  Release  No. 
/2481  (.V-ptcmbcr  .to.  I'tH.ll,  r.O  FK  41274  (Kile  No 
.SR-N.S(:C-«!>-7|  (order  .ipprovin(;  proposed  rule 
chiififie  eslat)lishin(j  ACA  I"  .V-rvii  e}. 

'•.S(.C1'  is  not  a  nienit>ir  of  NSr  ("s  Fiind.M;KV. 
however,  membership  in  Fund  SERV  is  nnl 
nei.e.ssary  :o  iis<r  the  ACAT  Fund  StRV  link. 
IVIephone  coiiversitliun  lietween  K.iren  1.. 
.S.i(ie.-.stein.  A.-.»otialion  (iener.il  (.our.si'l  and  Vire 
l'rpsident'Uirp<:tor  of  I  e^ai.  N.SCC.  and  Peter  R. 
f.e.Mghtv.  .Senior  Counsel.  Division,  ( jimniissii.n 
un4l  Margaret  |.  Robb.  Sl.iff  Attori-.ev.  Division. 
Cf>:r!mis-i(«i!  (lanua-v  f>.  I'Mt.*;) 


Xhv  purpo.se  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  SCCP  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(Ai  Self-Hcgiihtory  Organization's 
Statemtmt  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

NSCC's  ACAT  Service  is  an  input, 
comparison,  and  settlement  service  for 
customer  account  transfers  from  one  . 
brokerage  firm  to  another.  SCCP's 
proposal  is  consistent  with  NSCC's 
recent  amendments  to  NSCC  Rule  50. 
Section  9  which  shortened  the  period  in 
which  a  participant  that  is  to  receive  a 
transferred  account  has  to  review  the 
transfer  instnictioiis  and  reply  thereto. 
The  completed  transfer  cycle  will  be 
reduced  to  allow  a  three  day  validation 
period  and  a  four  day  delivery  period 
for  all  accounts  including  cash  margin, 
retirement,  and  qualified  accounts.  The 
entire  account  transfer  cycle  is  thus 
reciH:ed  from  ten  business  days  to  seven 
business  days  for  transferring  cash  or 
margin  accounts  and  from  fifteen 
business  days  to  seven  business  days  for 
transferring  qualified  or  retirement 
accounts.  The  portion  of  SCCP's  filing 
containing  these  procedures  is 
consistent  with  the  NYSE  and  NSCC 
propo.sals:  therefore.  SCCP's  pro<;eduros 
also  take  effjict  on  December  2. 1994 

SCCP's  [troposed  rule  change  also 
proposes  to  modify  its  ACAT-SERV 
interface'  with  NSCC  to  comply  with 
the  NY.SE  requirement  that  generally  all 
mutual  fund  account  transfers  must  be 
ac(:()i)i[)lis(ii'(l  hy  using  the  autotiialed 
by  using  the  automated  systems  of  a 
registered  clearing  agency  where  both 
tlie  r(!ceiving  broker-dealer  and  the 
d»rlivering  broker-dealer  are  participants 
ill  a  registered  clearing  agency  which 
has  such  a  facility.  In  accordance  with 
NYSE  Rule  412.  this  change  will  In? 
effective  March  :t.  199.5." 

SCCP  believes  the  proposed  rule 
change  is  ( onsistent  with  Section  17A  of 
tlu!  Act  is  that  it  promotes  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions.  SCCP's  believes 
that  its  proposed  rule  change  .setting 


•  Fur  ,1  detailed  description  of  .N.SCC'.s  .ACA  I '■ 
Fiind/.Sl-.RV  interface,  refer  to  Se<:iiritics  Exchange 
Art  Release  No.  274.S4  |Novcml>er  20.  1989).  54  FR 
4mH.2  (File  No.  SR-N.SCC-89-121  (order  approvin-; 
niodifii  ation  of  N.SCC's  AC.Vf  Service  rules  to 
(ifovide  for  the  automaleil  transfer  of  eligible  b<<ok 
.share  mutual  fund  .-is.setsl. 
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forth  the  shortened  time  period  for 
transferring  accounts  is  appropriate 
because  it  properly  reflects  the  changes 
set  forth  by  the  NYSE  and  NSCC  in  their 
efforts  to  enhance  automation  of  the 
transfer  process.  In  addition,  the  rule 
change  is  consistent  with  the 
Clommission's  effort  to  reduce  the 
settlement  cycle  as  required  by  Rule 
15c6-l  which  mandates  a  three 
business  day  settlement  cycle  for  most 
broker-dealer  transactions  effective  June 
7. 1995.« 

(HI  Self-Regulatory-  Organization's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose;  a  burden  on 
competition. 

(Cj  Self-Regulatory  Organizuliun's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

.SCPP  has  not  .solicited  or  received 
<;onime[its  on  the  proposed  nile  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
(kimmission  Action. 

The  foregoing  rule  change  has  be<:ome 
effective  pursuant  to  .Section 
19(b)(3)(A)(iii)  "'  of  the  Act  and 
pursuant  to  Rule  19li-4(e)(4)  " 
promulgated  thereunder  l>ecause  the 
proposal  effects  a  change  in  an  e.xisting 
serv  ice  of  SCCP  that  does  not  adversely 
affect  the  safeguarding  of  securities  or 
funds  in  the  custody  or  control  of  SCCP 
and  does  not  significantly  affect  the 
respective  rights  of  obligations  of  SCCP 
or  persons  using  the  service.  At  any 
time  within  sixty  days  of  the  filing  of 
su«.h  rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  th.it  such 
action  is  neces.sary  or  appropri.itu  in  the 
jniblic  intere.st.  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Se<;retary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NVV.. 
Washington.  DC  20549.  Copies  of  the 


"For  a  complete  description  of  Rule  ir>c6-l.  reler 
to  .St>turities  Exchange  Act  Release  No.s.  3302.1 
(Octolier  C.  1993).  58  f  R  52891  (File  Nn.-S7-5-93) 
(order  adopting Commis.sion  Rule  15r6-l)  and 
34952  (November  9,  1994).  59  FR  59137  |File  No. 
S7-.5-93!  (rliange  of  effective  date  of  Rule  15c&-i;. 

'"  15  U.S.C  7Bs(b)(3)(A)(iii)  (1988). 

"17  CFR  240.19f>-4(e)(4)  (1994). 
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submission,  all  subsequent 
amendments,  all  vtnitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commis.sion  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  he 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Se<;tion.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copi^  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP.  All  submissions  .should 
refer  to  File  No.  SR-SCCP-94-9  and 
should  be  submitted  hv  Febniarv  22 
1995.  ■       ' 

For  thn  Commission  l)y  the  Divisir)n  of 
Markfit  Kegulatiorij  pursu.nnf  to  d.'im'afpd 
authority." 

Margaret  H.  MrFarland. 

Of piily  Secretary: 

IFK  DiM..  95-2427  File,}  1-;{l-9.5;  8:45  am] 

BILUNG  COOC  SOtO-Ot-M 


6335 


[Investment  Co 
812-93393 


•»npw>: 


y  Act  Rel.  No.  20862; 


Amtjassador  Funds,  et  al.;  Notice  of 
Application 


I.iniiary  2.5.  l')'>5. 

AGENCY:  Securities  and  E\(  hange 

(;omnii.ssion  ("SEC''). 

ACTION:  Notice  ofiApplication  for 

Exemption  underjthe  Investment 

Company  Act  of  ^940  ("Act"). 


APPLICANTS:  Amba.ssador  Funds 
("AinlKissador");  St.  Clair  Funds.  Inc. 
("St.  Clair  "):  The  Munder  Funds.  Inc. 
I'Munder");  Peoples  SAP  MidCap  Index 
fund.  Inc.  ("Peoples");  SEI  Index  Funds 
("SEl."  and,  collectively  with 
Aml);issa(lor.  St.  Clair.  Munder,  and 
Peoples,  the  "Funds"):  Woodbridge 
Ciapital  ManngeniHnt.  Inc; 
("Woo.ihridgt'"):  WAM  Holdings.  Inc 
I'WAM  ■):  ■  Old  MCM.  Inc.  ("MCM."' 
and.  (.ollectivelv  With  Woodbridge  and 
WAM.  Ihe  "Advisi!t-s"):'and  Munder 
(.apifal  Mnnagemeiit  (the  "New- 
Adviser"). 

RELEVANT  ACT  SECTIONS:  Exemption 
rcqtiesled  under  stiotion  fife)  from  the 
provisions  of  sedi^n  15(;)). 
SUMMARY  OF  APPLICATION:  Appli,  aiils 


■^I'tk  .1  londitioiial 
I  hem  Intm  Ihe  pro\ 


'    ir(  FK2tK)  IO-3(ai 

'  Trior  III  De(ei:iher  3(1. 
.t-  ■VVoii.l  .A.vs.-i  Man.-igei^ 
■  I'lir.r  !o  |.ini.,trv  4.  V 
MunilerCipilrtl  .Manay 


;rder  e,\«>mpting 
isions  of  set.linn 


15(a).  The  Advisers  have  formed  a 
partnership,  the  New  Adviser,  to 
succeed  to  and  continue  the  advisory 
business  of  each  Advi.ser.  The  order' 
would  permit  the  implementation, 
without  shareholder  approval,  of  a  new 
investment  advisory  agreement  for  each 
Fund  for  a  period  of  up  to  120  days  (the 
"Interim  Period")  after  the  termination 
of  the  existing  investment  advisory 
agreement  of  each  Fund  as  a  result  of 
the  transfer  of  the  investment  advisory 
businesses  of  the  current  advisers  of  the 
Funds  (the  "Advisers")  to  a  partnership 
(the  "New  Adviser")  formed  by  the 
Advisers.  The  order  also  would  permit 
the  New  Adviser  to  receive  fees  earned 
under  the  new  investment  advisory 
agreements  during  the  Interim  Period 
following  approval  of  the  agreements  by 
the  shareholders  of  the  Funds.^ 
FILING  DATES:  The  application  was  filed 
on  November  22,  1994.  and  amended  on 
January  17  and  24.  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  he 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  hy  the  SEC  by  S:.^  p.m.  on 
February  21.  1995.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  .state  the  nature 
of  the  writer's  interest,  the  rea.son  for  the 
reque.st.  and  the  i.ssues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicants:  Ambassador  and  St.  Clair 
One  Exchange  Place.  Boston. 
Mas.sachusetts  02109;  Peoples.  144 
Glenn  Curtiss  Boulevard,  Uniondale 
New  York  1 1556;  SEI,  680  East 
Swedesford  Road,  Wayne,  Pennsvlvania 
19087;  Woodbridge  and  WAM.  1()0 
Renaissance  Center.  Detroit,  .Michigan 
4824.3;  Munder.  MCM.  and  the  .New 
Adviser.  480  Pierce  Street,  Birmingham 
Mi(  hignn  48009. 

FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S.  Thornton.  Senior  Aftoniev 
at  (202)  942-058.1,  or  C.  David 
Messin.in.  Branch  Chief,  at  (202)  942- 
0564  (Divi.sion  of  Investment 


!2Ml't94L 

1994.  WAM  wa-)M-,.m:i 
lU.  Inc ." 

'ft.  MCM  vv.is  l^nown  .is 
iietit.  Iri(  .•• 


'  In  the  r  .ise  of  fVrrjdes  and  .Stil.  the  new 
!nve.Mment  advi.sorv  aKreenient  will  be  with  a 
!•' wl>or;'ani?ed.  vvholiy-owned  subsidiary  of  the 
.!>^.-|nersh:p.  For  purpos.  s  of  this  notice,  the  term 

New  Adviser"  refers  to  Uiih  Ihe  partnership 
fl.rred  to  above  an.i  this  whollv-owned  subsidiary 


Management.  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 
APPLICANTS'  REPRESENTATIONS: 

1.  Each  Fund  is  registered  under  the 
Act  as  an  open-end  management 
investment  company.  Each  Fund  offers 
one  or  more  investment  portfolios  to  the 
public. 

2.  Each  Adviser  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act  ").  Woodbridge  and  WA.M 
are  subsidiaries  of  Comerita  Investment 
Services,  Inc.  ("CIS  ").  QS  is,  in  turn,  a 
sub.sidiary  of  Comerica  Bank,  which  is 
a  wholly-owned  subsidiary  of  Comerica 
Incorporated  ("Comerica").  a  publicly 
held  bank  holding  company. 
Woodbridge  serves  as  sole  investment 
adviser  to  each  investment  portfolio  of 
Ambassador.  St.  Clair,  and  SEI.  Until 
December  31,  1994,  WAM  served  as 
Peoples'  .sole  investment  adviser.  MCM, 
a  Delaware  corporation  in  which  Mr. 
Lee  P.  Munder  owns  a  controlling  stock 
interest,  currently  serves  as  sole 
investment  adviser  to  each  investment 
portfolio  of  Munder. 

3.  In  August,  1994,  representatives  of 
CIS  and  MCM  began  discussions 
regarding  the  possible  creation  of  a  new 
general  partnership,  the  New  Adviser,  to 
succeed  to  the  investment  advisory 
businesses  of  the  Advi.sers.  On 
November  2,  1994.  Comerica  and  the 
Advisers  entered  into  a  definitive  joint 
venture  agreement,  which  provided  for 
the  contribution  of  the  investment 
advisory'  business  of  each  Adviser  to  the 
New  Adviser,  which  was  created  on 
December  31,  1994.  The  partners  of  the 
New  Adviser  are  the  Advi.sers  (which 
will  continue  to  be  controlled  hy 
Comerica  and  Mr.  Munder.  respectively) 
and  Employee  Group.  L.L.C.,  a  newly- " 
organized  company  through  which 
employees  of  the  New  Adviser  may 
acquire  partnership  interests. 

4.  Consummation  of  the  joint  venture 
agreement  (Ihe  'Closing")  was  subject  to 
a  number  of  contingencies,  including 
con.sent  by  the  Office  of  the  Comptroller 
of  the  Currency  (the  "OCC  ")  to  the 
participation  of  Woodbrirlge  and  WAM 
in  the  tran.saction.  The  boards  of 
directors  or  boards  of  trustees,  as 
applicable,  (the  ••Ck)verning  Boards)  of 
the  Funds  believed  that  it  was  in  the 
intere.sts  of  the  Funds  and  their 
shareholders  not  to  c;ommence  Ihe 
solicitation  of  proxies  to  approve  the 
new  investment  advisory  agreement 
until  it  was  reasonably  certain  that  the 
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(.KT  tor.seiit  would  be  (»l)laiiu;d  in 
<)iilfr  to  avoid  pos.sihlK  sliareholder 
I  oi.lu.sioii  in  the  event  such  consent  was 
not  in  fact  obtained.  The  (K'.C.  consent 
was  rt'ceived  on  U«-cemb»T  IT).  l?t<14. 

'i.  OiK.e  the  joint  venture  agreement 
was  announced  on  November  2.  1*194. 
the  (ioverning  Boards  of  the  Fuiuls  were 
promptly  notified  and  nietitin^s 
s(.hi(hd(d.  Hetwef-n  Novtimber  •).  l'K(4 
and  Deceniher  2'i.  1994.  me^-tinj^s  of  the 
(Joverning  Boards  ot  the  F'unds  were 
held  lo  consider  and  vote  on  the 
|)roposed  new  investment  advisorv 
a^rcenHUit  and.  in  the  casi^  of 
Amlwssiidor,  St.  ('lair,  and  Munder.  to 
nominate  additional  board  membiTS  to 
ensure  compliance  witli  si-clion  l.'itf)  of 
the  Act  and  avoid  a  subse(|iienf  meeting 
III  siiareholders  to  elect  board 
nieml)ers.-»  At  these  meetings,  the 
Governing  Board  of  each  Kund. 
including  a  majority  of  those  board 
members  who  are  not  interested  persons 
of  the  Funds  or  the  Advisers  (the 
"Independent  Board  Members"), 
approved  a  new  investment  advisorv 
aj;reen:ent.  They  also  reconnnended  that 
the  shareholders  of  the  Fund  approve 
the  new  agreement,  ini.luding  the 
payment  of  advisory  fees  earned  bv  the 
New  .\dvi.ser  during  the  Intt^im  Period, 
which  would  be  maintained  in  an 
interest-bearing  escrow  ar;counl  during 
tht!  Interim  Period.  In  conniitition  with 
their  evaluation  of  the  new  advisorv 
agreements,  a  primarv'  consideration  of 
the  (".overning  Boards  was  the  Advi.sers; 
rr(in'SHntation  that:  (a)  Thtire  would  be 
no  diminution  under  the  new 
agn-ements  in  the  scope  and  cpialitv  of 
advisory  and  otiier  stirvic  os  currrntlv 
provided  by  the  Advisers;  (b)  the  new 
af.nemtints  would  have  the  same  terms 
a:ui  (.onditions  as  the  existing 
agreements  for  the  respective  Funds: 
and  (i )  the  Funds  would  rei  eivc  during 
the  hilcrim  Periods  Ihe  s;;:!)*-  invt-slmenl 
advisory  services,  proviili-d  in  flie  s.i]i:e 
uKinnir  by  e.sscniially  the  sinir 
personnel,  as  they  had  rtMcivrd  prior  ti> 
lh(!  (Hosing. 

f).  The  first  part  of  the  Closing 
o».(  urreil  on  December  .tl,  1994.  On  that 
liate.  tli(<  non-mutual  hnui  .k  t  ounts  of 
tile  .\dvisers  and  W.XM's  inv»'stment 
advisory  agreement  with  Peoples  wire 
traiisferreci  lo  the  New  .\d\  isrr.  A 
se(.oiid  part  of  the  Closing.  wlii<  h 
involved  the  transftTof  the  lluaMt.ing 


•  Si'i  tiiiR  15(f)  prrif.ilN  ,.n  ir!\t".:i:n-;i!  ,im  I^.T  to    - 
i4(  .-ivc  ".iiiv  diiioiinl  or  licni-fi!"  U:  i.ni. rcc  liu:\  vvilh 
;!  i'.is>i>;iimf'r.i  iif  its  j::vcslmf:ii  .nivisnrv  (tiiir;irl 
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activities  conducted  by  Pierce  &  Brown, 
was  held  on  January  i;i.  199,").  The 
nunaining  part  of  the  Closing,  which 
will  involve  the  transfer  of  tlie 
investment  advisory  arrangements  of 
U'oodbridg*;  and  MCM  with  the  other 
Funds  lo  Ihe  New  Adviser,  will  occur 
no  later  than  January  31.  199.5. 

7.  Because  of  issues  arising  under  the 
(Jlass-Sleagall  Act  and  federal  banking 
n-guiations,  MCM  has  transferred  to  an 
uiiadiliated  third  party  the  mutual  fund 
.sales  load  financing  activities  that  had 
bt!<Mi  conducted  by  Pierce  &  Brown,  a 
limited  partnership  in  which  M(;M  is 
general  partner.  This  divestiture 
occurred  on  January  n,  199.'). 

Applicants'  l4>gal  Analysis 

1.  Section  l.'j(a)  of  the  Act  provides, 
in  pertinent  part,  that  it  shall  be 
unlawful  for  any  person  to  serve  or  act 
as  investment  adviser  of  a  registered 
investment  company,  except  |)U!-suant 
to  a  written  contract  which  has  been 
apjiroved  by  the  vote  of  a  majority  of  the 
outstanding  voting  se<;urilies  of  suf:h 
regi.slered  company.  Section  15(a) 
hirther  requires  that  such  written 
contract  provide  for  automatic 
terminalion-tn^the  event  of  its 
assignment.  Se<:tion  2(a)(4)  defines 
"assignment"  to  ini:lude  any  direct  or 
indirt;«:t  transfer  of  a  contract  by  the 
assignor  or  of  a  controlling  block  of  the 
assignor's  oul.slanding  voting  s('curilies 
by  a  security  holder  of  the  assignor. 

2.  Upon  completion  of  the  (Closing, 
the  New  Adviser  will  acquire  the 
inv(?slinent  advisorv'  Inisinesses  of  the 
resp(rctive  Advisers.  This  acquisition 
will  result  in  an  "assignment"  of  the 
existing  advisory  agreements  w  ithin  the 
meaning  of  section  2(a)(4)  of  the  AiA. 
Consisteiil  with  section  15(a).  therefore, 
the  existing  advisory  agreemnnls 
between  flie  .Ndvisors  and  the  Funds 
wU!  terminate  (uirsuant  to  their  terms 
iipfin  coinpU.fion  of  the  Closing. 

'!   !{  lie  15,1-4  pro\  ides,  among  other 
things,  Ifial  if  an  investmeiil  aii\  isers 
investment  advisory  confrac  I  witli  an 
iiutsinieet  company  is  terminated  bv 
assignnuMil,  the  adviser  may  continue  to 
act  as  such  for  121)  days  at  tlie  previous 
(.(iiupens.iticin  rate  if  a  ntnv  ciinlract  is 
approved  by  the  iKvird  of  ilireitors  ol 
the  investment  (.oinpany  and  iftlu^ 
iiui:stnient  ailviser  or  a  controlling 
person  thereof  does  not  directlv  or 
indirectly  recttive  nioiiev  or  other 
btMietit  in  connec:lion  with  Ihe 
assignment.  Biicmise  of  jjossible  lienetits 
lo  tile  .\dvisersand  their  (oiitrollmg 
siiareliolders  as  a  result  of  the  joint 
venture  agreement,  rule  15a -4  is  not 
available  to  a[ipli(  ants, 

4.  Applic  ants  In-lieve  ttiat  the  12()-da\ 
perir.d  they  request  will  tai  ililate  the 


orderly  and  reasonable  consideration  of 
tlie  advisory  agreements  by  the 
shareholders  of  each  Fund  in  a  manner 
that  is  consistent  with  the  provisions  of 
section  15  of  tlie  Ac;t  as  well  as  the 
«:orporate  governance  objectives  of  the 
Act. 

5.  Section  6(c)  of  the  Act  provides  that 
tlu!  SFC  may  exempt  any  person, 
security,  or  tran.saction  from  any 
provision  of  the  Act.  if  and  to  the  extent 
that  sucli  exemption  is  necessarv  or 
appropriate  in  the  public  interest  and 
«:onsistent  vvilh  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  believe  that  the 
requested  relief  meets  this  standard. 

(>.  .'Vpplit.ants  submit  that  a  Closing  on 
December  .Tl.  1994  was  important  for 
tax.  accounting,  and  regulatory 
reporting  purposes,  in  that  certain  of  the 
Advisers  (Woodbridge  and  WAM) 
currc^ntly  have,  and  tlie  New  Advisisr 
will  have,  tax  and  accounting  years  that 
close  on  fieceniber  31.  Applicants 
represent  that  il  would  have  lieeii 
impossible  to  obtain  the  required 
shareholder  approvals  of  the  new 
investment  advisory  agreements  within 
the  fifty-nine  day  period  between  the 
execution  of  th«!  joint  venture  agreement 
on  November  2,  1994  and  the  first  part 
of  the  Closing  on  Decembtir  31.  1994. 
First,  it  was  necessary  to  submit  the 
transaction  to  the  Governing  Boards  of 
four  separate  and  independent  Fund 
groups  and  to  obtain  the  required  board 
approvals  to  proceed.  Second,  in  the 
uise  of  three  of  the  P'unds,  consideration 
of  new  board  nominees  was  necessary. 
Third,  the  j)reparation,  regulatory 
( learance,  printing  and  mailing  of  proxv 
materials  re(|uires,  at  a  minimum,  three 
to  four  weeks.  Further,  any  shareholdttr 
solicitation  would  have  oc(.urred  liuririi' 
the  December  holiday  sea.son.  which 
would  have  involved  delays  in  mailing 
time  and  shareholder  response. 

7.  Applicants  assert  that  onlv  a  small 
Iradion  (less  than  17  |iercent)  of  the 
total  a.s,s(:is  m;inag(H]  by  the  Advisers  are 
mutual  hind  assets.  Becausr-  llie  process 
tor  obtaining  consents  with  le.spei  t  to 
the  non-mutual  fund  assets  is  much 
sinipliir  than  the  procc^ss  of  obtaining 
nMiiiired  board  and  shan^hohh^r 
iipp!(  vals  with  respect  to  the  mutual 
liiiid  ..s-iets,  the  Advisers"  iion-iiiutual 
liiiid  ,i(;(()uri!s  were  ready  for  tr.insler  lu 
the  New  .Atlv  iser  on  December  11.  l'i')4. 
a'ld  the  fielders  of  those  accounts 
e-peited  ttiat  the  transfer  wotdd  in  fact 
11    .:r  (.'11  th.it  date.  Aci ordiiiglv. 
aj  j'lit  anls  state  tli.it.  if  the  non-iiiutiial 
fill. (I  act  ounts  tiad  not  been  transfi'm-d 
ii:i  <'C  promptly  after  that  date,  the 
le|',itimate  expec  tations  of  these 
ac( oiintholdeis  regarding  tlie  orderlv 
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transfer  of  the  r  accounts  to  the  New 
Adviser  and  the  prompt  delivery  of  the 
benefits  that  the  joint  venture  agreement 
IS  expected  to  produce  would  not  have 
been  met. 

8.  Applicants  believed  that  a  speedy 
Closing  would  serve  to  minimize 
employee  anxiety,  assist  in  the  retention 
of  portfolio  personnel,  and  assist  in  the 
delivery  of  improved  portfolio  service 
through  the  integration  of  credit 
research,  back  office,  and  other 
operations. 

9.  Applicants  also  state  that  an 
arrangement  whereby  all  non-mutual 
fund  accounts  were  transferred  on 
December  31.  1994,  but  all  mutual  fund 
accounts  were  not  transferred  until  the 
shareholder  votes  occurred,  would  have 
required  the  Advisers  to  implement  a 
form  of  "dual  ertiployee"  arrangement. 
Such  an  arrangement  would  have 
':reated  needless  organizational 

:oniplexity  and  would  have  rai.sed  the 
JO.ssibility  of  shareholder  confusion  as 
o  the  provision  of  inve.stment  advisory 
;ervices  during  the  Interim  Periods. 

\pplicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1 .  The  new  advisory  agreements  to  the 
implemented  during  ihe  Interim  Periods 
will  have  the  same  terms  and  conditions 
as  each  respective  current  agreement, 
except  in  each  case  for  the  names  or 
identities  of  the  parties,  the 
commencement  and  termination  dates. 
the  inclusion  of  escrow  arrangements, 
the  incorporation  of  certain  previously 
adopted  amendments  (if  any)  into  the" 
body  of  the  agreements,  and  certain 
additional  language  to  .satisfy  regulatory 
requirements  of  the  Advi.sers  Act. 

2.  Fees  earned  by  the  New  Adviser 
during  the  Interim  Period  in  accordance 
with  the  terms  of  such  new  advi.sory 
agreements  will  be  maintained  in  an 
interest-bearing  escrow  account,  and 
amounts  in  the  account  will  be  paid  to: 
(a)  the  New  Adviser  only  upon  approval 
by  the  shareholders  of  such  Fund,  or  (b) 
in  the  absence  of  such  approval,  to  such 
Fund.  , 

3.  Each  Fund  \^«ill  hold  a  meeting  of 
shareholders  to  vote  on  approval  of  its 
new  investment  advisory  agreement  on 
or  before  the  120th  day  following  the 
termination  of  its  existing  investment 
advisory  agreement  as  a  result  of  the 
transfer  ofthe  investment  advisory 
businesses  of  the  Advisers  to  the  New 
Adviser  (which  transfer  will  be 
completed  on  or  before  Janaurv  31 
1995). 

4.  The  Advisers  and  the  New  Adv  iser 
will  pay  the  costs  of  preparing  and  filing 
the  application  and  the  costs  of  holding 
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all  meetings  of  each  Fund's 
shareholders  necessitated  by  the 
con.summation  ofthe  joint  venture 
agreement,  including  the  cost  of  proxv 
solicitations. 

5.  The  New  AdvLser  will  take  all 
appropriate  steps  so  that  the  scope  and 
quality  of  advisory  and  other  services 
provided  to  each  Fund  during  the 
respective  Interim  Periods  will  be  at 
least  equivalent,  in  the  judgment  ofthe 
Governing  Board  of  each  Fund, 
including  a  majority  ofthe  independent 
board  members,  to  the  scope  and  quality 
ol  services  previously  provided.  In  the 
event  of  any  material  change  in 
personnel  providing  services  pursuant 
to  the  advisory  agreement,  the  New 
Adviser  will  appri.se  and  consult  with 
the  Governing  Board  ofthe  affected 
Fund  in  order  to  assure  that  they, 
including  a  majority  ofthe  independent 
board  members,  are  satisfied  that  the 
services  provided  will  not  f)e 
diminished  in  scope  or  quality. 

r<ir  th.;  SEC,  by  the  Division  of  hnestment 
.Management,  under  deinRatrd  .iiitherily. 
Margarel  H.  McFarland. 
Otrpiity  Sfi  Tf^tarv. 

IIK  D<k;.  9,5-2:)H:)  Fil.-d  ^-.U-'iTy.  8:45  .iml 
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[Rel.  No.  IC-20863;  File  No.  812-9326] 

Financial  Horizons  Variable  Separate 
Account— 2,  et  seq. 

lanuiiry  2B,  1995. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"  or  the 

"SEC"). 

ACTION:  Notice  of  application  for 
exeiiiption  under  the  Inve.stment 
Company  Act  of  1940  (the  "1940  Act"). 


APPLICANTS:  Financial  Horizons  Variable 
Separate  Account-2  ("Separate 
Account"),  Financial  Horizons  Life 
Insurance  Company  (the  "Company"), 
and  Nationwide  Financial  Services 
("NFS"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
e.xemptions  from  Sections  20(a)(2)(C) 
and  27(c)(2). 

SUMMARY  OF  APPLICATION:  Applicants 
seek  on  order  to  permit  the  deduction 
from  the  assets  ofthe  Separate  Account 
of  a  mortality  and  expense  risk  (barge 
under  certain  variable  annuity  cor.tracfs. 
FILING  DATE:  The  application  was  filed 
on  November  14,  1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unle.ss  the  Commission  orders  a 
hearing.  Interested  persons  ma\  reque.st 
a  hearing  by  writing  to  the  SFC^s 


Secretary  and  serving  Applicants  with  a 
copy  ofthe  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m  on 
February  21,  1995,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  reque.sts  should  state  the  nature 
ofthe  writer's  interest,  the  reason  for  the 
request,  and  the  issues  confe.sted. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Sec:retary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  N.W.,  Washington,  DC.  20.549; 
Applicants  c/o  Steven  Savini,  Esq., 
Druen  Rath  &  Dietrich,  One  Nationwide 
Plaza.  Columbus,  Ohio  4321fi. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Mari,  Senior  Special  Counsel 
at  (202)  942-0567,  or  Wendy  F. 
Friedlander,  Deputy  Chief,  at  (202)  942- 
0670.  Office  of  Insurance  Products. 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  Following 
IS  a  summary  ofthe  application.  The 
complete  application  is  available  for  a 
fee  from  the  SECs  Public  Reference 
Branch. 


Applicants'  Representations 

1.  Ttie  Company  is  a  stock  life 
insurance  company  incorporated  under 
the  laws  of  Ohio. 

2.  The  Separate  Account,  registered  as 
a  unit  investment  trust  under  the  1940 
Act,  is  a  separate  account  ofthe 
Company  that  was  established  to  fiind 
certain  variable  annuity  contracts  issued 
by  the  Company  (the  "Contracts"). 
Purcha.se  payments  under  the  Conlra( Is 
will  be  allocated  to  the  Separate 
Account  and  invested  at  net  asset  value 
in  shares  of  one  or  more  mutual  hinds 
that  are  registered  under  the  1940  Act. 
as  designated  by  the  Contract  owner  at 
the  time  ofthe  purchase.  The  Separate 
Account  maintains  a  separate  sub- 
account corresponding  to  each  available 
mutual  fund. 

3.  The  Contracts  are  sold  to 
individuals  either  as  Non-Qualified 
Contracts  or  as  Individual  Retirement 
Annuities  that  may  qualify  for  spe<  ial 
federal  tax  treatment.  They  also  mav  be 
sold  as  Qualified  Contracts  to  Qualified 
Plans  on  behalf  of  Qualified  Plan 
Participants,  which  may  qualify  for 
special  federal  tax  treatment. 

4.  NFS,  registered  as  a  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934.  is  the  general  distributor  for  the 
Contracts. 

5.  An  Administration  Charge  equal  oi. 
an  annual  basis  to  .20%  ofthedailv  net 
asset  value  ofthe  Variable  Account  is 
deducted  during  both  the  'pay-in" 
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accumulation  phase  and  the  "pay-out" 
annuity  phase.  The  Company  relies 
upon  Rule  26a-l  to  assess  the 
Administration  Charge,  and  will 
monitor  the  proceeds  of  the 
Administration  Charge  to  ensure  that 
they  do  not  exceed  expenses  without 
profit. 

r>.  7  here  are  no  sales  charges  under 
the  Contracts. 

7.  The  Company  will  assess  a 
mortality  and  expense  risk  charge  at  an 
annual  rate  of  1.25%  of  the  daily  net 
value  of  the  Separate  Account.  Of  this 
amount.  .80%  represents  mortality  risk.s 
and  .45%  represents  expense  risks. 

The  mortality  risks  the  Company 
aitsumes  ari.se  from  (1)  the  guarantee  to 
make  monthly  payments  for  the  lifetime 
of  the  annuitant  regardless  of  how  long 
the  annuitant  may  live;  and  (2)  the 
guaranteed  minimum  death  benefit  ri.sk 
a.ssumed  by  the  Company  in  connection 
with  its  promise  to  return,  upon  the 
death  of  the  annuitant,  the  greatest  of 
the  Contract  value  as  of  the  most  retrent 
five-year  anniversary  of  the  Contract, 
total  purchase  payments,  or  the  Contract 
value  at  the  time  of  death.  The  expen.se 
risk  the  Company  assumes  is  the 
guarantee  that  the  Administration 
Charge  will  never  be  increa.sed 
regardless  of  the  actual  expense 
incurred  by  the  Company. 

Applicants'  Legal  Analysis 

1.  Sections  26(a)(2l(C)  and  27((  )(2)  of 
the  1940  Act  require  that  all  payments 
received  under  a  periodic  payment  plan 
certificate  be  held  by  a  qualified  tru.stee 
or  a  custodian  under  a  trust  indenture, 
and  prohibit  any  payment  to  the 
depositor  of  or  a  principal  underwriter 
for  a  registered  unit  investment  trust 
except  a  fee.  not  exceeding  such 
reasonable  amounts  as  the  Commission 
may  prescribe,  for  performing 
bookkeeping  and  other  administrative 
services. 

2.  Applicants  request  an  order  under 
Section  6(c)  exempting  them  from 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  to  the  extent  necessary  to  issue 
Contracts  subject  to  the  proposed 
mortality  and  expense  risk  charge. 

3.  The  Company  represents  that  the 
level  of  the  mortality  and  expen.se  risk 
charge  is  within  the  range  of  industry 
practice  for  comparable  annuity 
products  and  is  reasonable  in  relation  to 
the  risks  assumed  under  the  Contracts. 
The  Company  ba.ses  this  representation 
on  its  analysis  of  publicly  available 
information  regarding  other  insurance 
companies  of  similar  size  and  risk 
ratings  offering  similar  products. 
Applicants  represent  that  the  Company 
will  maintain  a  memorandum,  available 
to  the  Commission,  setting  forth  in 


detail  the  products  analyzed  in  the 
course  of.  and  the  methodology  and 
results  of.  its  comparative  survey.  The 
Company  also  maintains,  and  will  make 
available  to  the  Commission  upon 
request,  a  supporting  actuarial 
memorandum  demonstrating  the 
rea.sonableness  of  the  mortality  and 
expen.se  risk  charge. 

4.  If  the  mortality  and  expense  risk 
charge  is  insufficient  to  cover  the  actual 
cost  of  the  mortality  and  expense  risk, 
the  loss  will  be  borne  by  the  Company. 
If  the  mortality  and  expen.se  risk  charge 
prov€;s  more  than  sufficient,  the  excess 
will  be  a  profit  to  the  Company,  and 
will  become  a  part  of  the  Company's 
general  account  surplus. 

5.  The  Company  advances  sales 
commissions  from  its  surplus  and 
intends  to  recover  sales  expenses 
through  the  long-term  profitability,  if 
any.  derived  from  the  mortality  and 
expen.se  risk  charge.  If  long-term 
profitability  does  not  materialize,  the 
Company  will  bear  the  shortfall  in  its 
general  account.  The  Company 
repre.sents  that  there  exists  a  reasonable 
likelihood  that  this  distribution 
financing  arrangement  will  benefit  the 
separate  Account  and  the  Contnict 
owners.  Applicants  also  represent  that 
the  basis  of  this  conclusion  is  set  forth 
in  a  memorandum  maintained  on  file  by 
the  Company  which  will  be  made 
available  to  the  Commission  upon  its 
request. 

6.  The  Applicants  represent  that 
investments  of  the  Separate  Account 
will  be  made  only  in  investment 
companies  that,  if  they  adopt  any 
distribution  financing  plan  under  Rult; 
12b-l  under  the  1940  Act.  will  have 
boards  of  trustees  or  directors,  the 
majority  of  which  will  not  be  interested 
persons  as  defined  in  the  1940  Act. 
Applicants  further  represent  that  such 
boards  of  directors  or  trustees  must 
formulate  atirl  approve  any  such 
di.stribution  plan. 

Conclusion 

Applicants  assert  that  based  on  the 
rea.sons  and  the  facts  set  forth  above, 
their  requested  exemptions  from 
Sections  26(c)(2)(C)  and  27(c)(2)  of  the 
1940  Act  to  deduct  the  mortality  and 
expen.se  risk  charge  from  the  assets  of 
the  Separate  Account  under  the 
Contracts  are  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 


For  the  (;ommission.  by  the  Division  of 
Investment  Managomenf.  pursuant  to 
delegated  authority. 
Margaret  M.  McFarland. 
Dfpitty  Scrretary. 
IFK  D(k:.  95-2428  Filcnt  l-:il-95;  8:4.'>  ami 
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[Rel.  No.  IC-20864;  812-9168] 

Heritage  Cash  Trust,  et  al.;  Notice  of 
Application 

hinuary  26.  1995. 

AGENCY:  Se<:urities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

e.xemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANTS:  Heritage  Cash  Tru.st 
("HCT").  Heritage  Capital  Appreciation 
Trust  ("HCAT").  Heritage  Income- 
Growth  Tru.st  ("HIGT"),  Heritage 
Income  Trust  ("HIT").  Heritage  Series 
Trust  ("HST").  Heritage  As.set 
Management,  Inc.  (the  "Adviser"),  and 
Raymond  Janies  &  As.sociates.  Inc.  (the 
"Distributor"),  and  any  other  open-end 
management  investment  companies 
created  iji  the  future,  for  which  the 
Advi.ser,  or  any  person  directly  or 
indirectly  controlling,  controlled  by.  or 
under  common  control  with  the 
.\dvi.sRr.  serves  as  inve.stment  adviser, 
and/or  for  which  the  Distributor,  or  any 
person  controlled  by  or  under  cunup.on 
control  with  the  Distributor,  serves  as 
principal  underariter  (collectively,  the 
"Funds '). 

RELEVANT  ACT  SECTIONS:  Ord»!r  rwj nested 
pursuant  to  section  6(c)  granting  an 
exemption  from  sections  2(a)(32). 
2(a)(:t5).  18(f)(1).  18(g).  18(1).  22(c).  aiul 
22(d)  of  the  Act.  and  rule  22C-1 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  certain  open-end 
management  investment  companies  to 
issue  and  sell  multiple  classes  of  shares 
repre.senting  interests  in  the  s.ime 
portfolios  of  securities,  assess  n 
contingent  deferred  sales  charge 
("CDSC ')  on  certain  redemptions,  defer, 
and  waive  the  CDSC  in  (.ertain 
instances. 

FILING  DATES:  The  application  was  filed 
on  August  1^.  1994  and  amended  on 
November  29.  1994.  December  19,  1994 
and  January  25,  1995. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 


received  by  the  SEC  by  5:30  p.m.  on 
February  21. 1995.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  the 
date  of  a  hearing  may  request 
notification  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  880  Carillon  Parkway.  St. 
Petersburg.  Florida  33176. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marianne  H.  Khawley.  Staff  Attorney  at 
(202)  942-0562,  or  C.  David  Messman 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SECs  Public 
Reference  Branch. 


Applicants'  Representations 

1.  HCT,  HCAT.  HIGT.  HIT,  and  HST 
are  Massachusetts  business  trusts 
registered  under  the  Act  as  open-end 
diversified  management  investment 
companies.  HCAT  and  HIGT  each  have 
a  single  investment  portfolio.  HCT 
currently  offers  shares  in  two 
investment  portfolios:  the  Money 
Market  Fund  and  the  MunicipalMonev 
Market  Fund.  HIT  currently  offers 
shares  of  three  investment  portfolios: 
the  Diversified  Portfolio,  the 
Institutional  Government  Portfolio,  and 
the  Limited  Maturity  Government 
Portfolio.  HST  currently  offers  shares  in 
three  investment  portfolios:  Small  Cap 
Stock  Fund,  Value  Equity  Fund,  and 
Eagle  International  Equity  Portfolio. 

2.  The  Adivser,  a  wholly-owned 
subsidiary  of  Raymond  James  Financial, 
Inc.  ("RJF"),  serves  as  investment 
adviser  for  each  Fund,  except  HST-Eagle 
International  Equity  Portfolio.  Eagle 
Asset  Management,  Inc.,  also  a  wholly- 
owned  subsidiary  of  RJF,  .ser\'es  as 
investment  adviser  for  HST-Eagle 
International  Equity  Portfolio  and  as 
subadviser  for  HCAT,  HIGT,  HIT- 
Diversified  Portfolio,  and  HST-Value 
Equity  Fund.  Two  separate  divisions  of 
the  Distributor,  the  Research  Division 
and  Awad  &  Associates,  serve  as 
subadvisers  to  HST-Small  Cap  Stock 
Fund.  Martin  Currie  Inc.  serves  as 
subadviser  to  HST-Eagle  International 
Equity  Portfolio.  The  Adviser  serves  as 
fund  accountant  and  transfer  agent  for 
each  Fund.  State  Street  Bank  and  Trust 


Company  ser\es  as  custodian  for  the 
Funds.  The  Distributor  serves  as  the 
principal  underwriter. 

3.  Each  Fund  pays  advisor>'  and 
administration  fees  to  the  Adviser  at 
annualized  rates  ranging  from  .50%  to 
1.00%  of  average  daily  net  assets.  Each 
Fund  also  pays  transfer  agency  fees  and 
fund  accounting  fees.  The  fees  of  the 
subadvisers  are  paid  by  the  Adviser. 
Shares  of  the  Funds  are  available  for 
.sale  to  the  public  through  the 
Distributor  or  participating  dealers  and 
participating  banks  that  have  entered 
into  agreements  with  the  Distributor  to 
sell  shares.  Shares  also  may  be  acquired 
through  the  Adviser  in  its  capacity  as 
transfer  agent.  Shares  of  each  Fund 
except  HCT,  HIT-Institutional 
Government  Portfolio.  HIT-Limited 
Maturity  Government  Portfolio,  and 
HST-Eagle  International  Equity 
Portfolio,  are  presently  offered  with  a 
front-end  sales  charge  ranging  from 
2.00%  to  4.75%.  HCT.  HIT-Instifutional 
Government  Portfolio,  and  HST-Eagle 
International  Equity  Portfolio  do  not 
charge  a  front-end  or  deferred  sales 
charge.  HIT-Limited  Maturity 
Government  Portfolio  currently  waives 
its  front-end  sales  charge.  The" 
Distributor  retains  the  sales  charges 
imposed  on  sales  of  shares  and  re- 
allows  all  or  a  portion  of  such  charges 
to  certain  dealers  and  banks  that  effect 
such  sales.  Based  on  distributor  plans 
adopted  pursuant  to  rule  12b-l  under 
the  Act  (the  "12b-l  plan(s)",  the  Funds 
pay  the  Distributor  fees  at  annualized 
rates  ranging  from  .15%  to  1.00%  of 
average  daily  net  assets. 

4.  The  net  asset  value  of  each  fund 
share,  other  than  the  shares  of  HCT,  is 
computed  by  dividing  the  value  of  the 
Fund's  assets,  less  its  liabilities,  by  the 
number  of  the  Fund's  shares 
outstanding.  The  net  asset  v.ilm-  of  each 
share  of  HCF-Money  Market  Fund  and 
HCT-Municipal  Money  Market  Fund  is 
calculated  in  accordance  with  the 
amortized  cost  method  which  is 
designed  to  enable  these  Funds  to 
maintain  a  constant  Si. 00  per  share  net 
asset  value. 

5.  Applicants  request  an  order 
pursuant  to  section  6(c)  exempting  the 
Funds  and  each  of  their  investment 
portfolios  from  the  provisions  of 
sections  2(a)(32),  2(a)(35).  18(f)(1),  18(g) 
18(i),  22(c).  and  22(d)  of  the  Act.  and 
rule  22C-1  thereunder,  to  the  extent 
necessary  to:  (a)  Create,  issue,  and  sell 
multiple  classes  of  securities  for  the 
purpose  of  establishing  a  multiple  class 
system  ("multi-class  system"):  and  (b) 
permit  the  imposition'of  a  CDSC  on  the 
redemption  of  certain  shares  purchased 
at  net  asset  value  and  to  waive  or  reduce 


the  CDSC  with  respect  to  certain 
redemptions. 

6.  The  Funds  currently  propose  to 
offer  three  classes  of  shares.  Class  A 
shares  will  be  subject  to  a  front-end 
.sales  charge,  if  any,  and  a  rule  12b-l  fee 
at  a  rate  of  approximately  .25%  per 
annum  of  the  average  daily  net  asset 
value  of  such  shares.  Class  A  shares  of 

a  Fund,  such  as  Class  A  shares  of  HCT- 
Money  Market  Fund.  HCT-Municipal 
Money  Market  Fund,  and  HIT- 
Institutional  Government  Portfolio,  may 
be  offered  without  a  front-end  sales 
charge.  In  addition,  the  Adviser  may 
choose  to  waive  the  front-end  sales' 
charge  for  Cla.ss  A  shares  of  a  Fund, 
such  as  the  waiver  in  effect  for  the  HIT- 
Limited  Maturity  Government  Portfolio. 

7.  Class  C  shares  will  be  subject  to  a 
CDSC.  if  any,  ranging  from  .75%  to 
l.m%  of  the  aggregate  purchase 
payments  made  by  an  investor  for  such 
shares  of  a  Fund,  and  a  rule  12b-l  fen; 
ranging  from,  depending  on  the  Funrl. 
approximately  .60%  to  1.00%  per 
annum  of  the  average  daily  net  asset 
value  of  the  shares.  The  12b-l  fee  of  the 
Class  C  shares  will  consist  of  a 
combination  of  up  to  a  .75% 
distribution  fee  and  up  to  a  .25%  s»*rvii.e 
fee. 

8.  Class  D  shares  will  not  be  subje«;t 
to  a  sales  charge,  will  have  a  low  12l)- 

1  fee.  if  any.  and  will  be  offered  only  to 
institutional  investors.  Existing  shares 
of  the  Funds  generally  will  be  classified 
as  Class  A  shares.  If  such  shares  are  held 
by  investors  eligible  to  purchase  Cla.ss  D 
shares,  however,  the  shares  may  be 
«;lassified  as  Class  D  shares. 

9.  Although  there  is  no  current 
intention  to  do  so,  applicants  may  in  the 
future  establish  such  other  clas.ses  of 
shares  as  applicants  deem  in  the  be.st 
interest  of  each  Fund  and  its 
shareholders.  All  classes  of  shares 
issued  by  the  funds  in  connection  with 
any  order  granted  in  response  to  this 
application  will  be  issued  on  a  basis 
identical  in  all  material  respects  to  the 
classes  described  and  will  comply  with 
all  conditions  set  forth  below.  These 
classes  might  be  offered:  (a)  in 
connection  with  a  12b-l  plan  or  plans; 
(h)  in  connection  with  a  non-rule  12b- 

1  shareholder  ser\ices  plan  or  plans  (the 
"shareholder  services  plan(s)");  (c)  in 
connection  with  the  allocation  of  <,ertain 
expenses  that  are  directly  attributable 
only  to  certain  cla.sses  ("cla.ss 
expenses"):  (d)  without  any  12b-l  plan 
or  shareholder  services  plan:  (e)  subject 
to  the  imposition  of  varying  front-end 
.sales  charges;  and/or  (f)  subject  to  the 
imposition  of  varying  CDSCs. 

10.  With  re.spect  to  each  new  class, 
each  Fund  may  «mter  into  one  or  more 
12l)-l  plan  agreements  and/or 
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shareholder  services  plan  agreements 
with  the  Distributor  and/or  other 
groups,  organizations,  or  institutions 
concerning  the  provision  of  certain 
services  to  shareholders  of  a  particular 
class.  The  provision  of  distribution 
services  and  shareholder  ser\'icing 
under  the  plans  will  complement  (and 
not  duplicate)  the  services  to  be 
provided  to  each  Fund  by  its  manager, 
investment  adviser(s).  and/or 
di.stributor.  and  by  the  parties  that 
provide  custody,  transfer  agency,  and 
administrative  services  to  each  Fund.  In 
ail  cases,  the  Funds  shall  comply  with 
article  III.  section  26  of  the  National 
Association  of  Securities  Dealers' 
("NASD")  Rules  of  Fair  Practice  as  it 
relates  to  the  maximum  amount  of  asset- 
based  sales  charges  that  may  be  imposed 
hy  an  investment  company. 

11.  The  expenses  of  the  Funds  that 
cannot  be  attributed  directly  to  any  one 
Fund  ("trust  expenses")  generally  will 
be  allocated  to  each  Fund  based  on  the 
relative  net  assets  of  those  Funds.'  Trust 
expenses  could  include,  for  example, 
trustees'  fees  and  expenses,  unallocated 
audit  and  legal  fees,  certain  insurance 
premiums,  expenses  relating  to 
shareholder  reports  and  meetings,  and 
printing  expenses  not  attributable  to  a 
.single  Fund  or  class. 

12.  Certain  expenses  may  be 
attributable  to  a  particular  Fund,  but  not 
a  particular  class  ("Fund  expenses"). 
All  such  Fund  expenses  incurred  by  a 
Fund  will  be  allocated  to  each  class  of 
its  shares  based  upon  the  relative  net 
as.sets  of  the  class,  at  the  beginning  of 
the  day,  as  determined  daily.  Fund 
expenses  could  include,  for  example, 
advisory  fees,  accounting  fees, 
custodian  fees,  and  fees  related  to  the 
preparation  of  separate  documents  of  a 
particular  Fund,  such  as  an  annual 
report  for  such  Fund. 

13.  Class  expenses  will  be  charged 
directly  to  the  net  assets  of  the 
particular  class  and  thus  will  be  borne 
on  a  pro  rata  basis  by  the  outstanding 
shares  of  such  class.  All  allocations  of 
class  expenses  will  be  limited  to  the 
extent  necessary  to  preserve  a  Fund's 
qualification  as  a  regulated  investment 
company  pursuant  to  the  Internal 
Revenue  Code  of  1986.  as  amended. 

14.  Shares  of  one  or  more  classes 
("Purchase  Class  shares")  may 
automatically  convert  to  another  class 
("Target  Class  shares")  after  a 
prescribed  period  of  time.  Target  Cla.ss 
shares  thereafter  would  be  subject  to 
lower  I2l>-1  plan  payments,  if  any.  than 


'  From  lime  to  limo,  a  Fund  mjy  allocate 
eni>enses  among  its  series  using  an  alternative 
method  including  allocation  based  on  the  number 
of  shareholders  ofeach  scries  or  the  number  of 
series  in  such  Fund,  as  may  br  ap[)roprtate. 


Purchase  Class  shares.  Purchase  Class 
shares  are  currently  expected  to  convert 
to  Target  Class  shares  following  the 
expiration  of  approximately  six  years 
from  the  purchase  date.  Target  Class 
shares  in  all  cases  will  be  subject  to 
lower  aggregate  12b-l  plan  payments,  if 
any.  and  ongoing  class  expenses,  than 
Purchase  Class  shares.  The  conversion 
will  be  on  the  basis  of  the  relative  net 
asset  values  of  the  two  classes,  without 
the  imposition  of  any  sales  or  other 
charge  except  that  any  asset-based  sales 
or  other  charge  applicable  to  the  Target 
Class  shares  would  thereafter  be  applied 
to  such  converted  shares.  Purchase 
Class  shares  in  a  shareholder's  Fund 
account  that  were  purchased  through 
the  reinvestment  of  dividends  and  other 
distributions  paid  in  respect  ofPurcha.se 
Cla.ss  shares  will  be  considered  to  be 
held  in  a  separate  sub-account.  Each 
time  any  Purchase  Class  shares  in  a 
shareholder's  Fund  account  convert  to 
Target  Class  shares,  a  pro  rata  share  of 
the  Purchase  Class  shares  then  in  the 
sub-account  also  will  convert  to  Target 
Class  shares.  The  conversion  would  be 
subject  to  the  availability  of  any  opinion 
by  counsel  or  an  Internal  Revenue 
Service  private  letter  ruling  to  the  effect 
that  the  conversion  does  not  constitute 
a  taxable  event  under  federal  income  tax 
law. 

15.  Applicants  request  relief  to  permit 
each  Fund  to  waive,  defer,  or  reduce  the 
CDSC  in  certain  circumstances.  Any 
waiver,  deferral,  or  reduction  will 
comply  with  the  conditions  in 
paragraphs  (a)  through  (d)  of  rule  22d- 

1  under  the  Act. 

16.  The  CDSC  will  not  be  imposed  on 
redemptions  of  shares  which  were 
purchased  more  than  six  years  prior  to 
the  redemptions  (the  "CDSC  period")  or 
on  those  shares  derived  from  the 
reinvestment  of  dividends  and/or 
di.stributions.  No  CDSC  will  be  imposed 
on  an  amount  which  represents  an 
increase  in  the  value  of  a  shareholder's 
account  resulting  from  capital 
appreciation  above  the  amount  paid  for 
shares  purchased  in  the  CDSC  period. 
The  amount  of  the  CDSC  will  be 
calculated  as  the  le.sser  of  the  amount 
that  represents  a  specified  percentage  of 
the  net  asset  value  of  the  shares  at  the 
time  of  purcha.se,  or  the  amount  that 
represents  such  percentage  of  the  net 
a.sset  value  of  the  shares  at  the  time  of 
redemption. 

17.  In  determining  the  applicability  of 
any  CDSC.  it  will  be  assumed  that  a 
redemption  is  made  first  of  shares 
representing  reinvestment  of  the 
dividends  and  capital  gain  distributions, 
second  of  shares  held  by  the 
shareholder  for  a  period  equal  to  or 
greater  than  the  CDSC  period,  and 


finally  of  other  shares  held  by  the 
shareholder  for  the  longest  period  of 
time.  This  will  result  in  a  charge,  if  any. 
imposed  at  the  lowest  possible  rate. 

18.  No  CDSC  will  be  imposed  on  any 
shares  issued  by  the  Funds  prior  to  the 
date  of  any  order  granting  the  exemptive 
relief  requested. 

19.  Applicants  also  request  the  ability 
to  provide  a  pro  rata  credit  for  any 
CDSC  paid  in  connection  with  a 
redemption  of  shares  followed  by  a 
reinvestment  effected  within  a  specified 
period  not  exceeding  365  days  of 
redemption.  Such  credit  will  be  paid  by 
the  Distributor  rather  than  the  Fund. 

20.  The  shares  in  different  classes 
within  a  Fund  will  also  have  different 
exchange  privileges.  Shares  may  be 
exchanged  at  net  a!>set  value  for  shares 
of  the  corresponding  class  of  other 
Funds.  Applicants  anticipate  that  shares 
ofeach  class  of  a  Fund  will  be 
exchangeable  for  the  corresponding 
class  of  one  or  more  other  Funds.  The 
Adviser  retains  the  right  to  di.sallow 
exchanges  of  existing  and  future  classes 
into  HCT.  All  exchange  privileges  will 
comply  with  rule  lla-3  under  the  Act. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order 
pursuant  to  section  6(c)  providing  an 
exemptiun  fi^m  the  Act  to  the  extent 
that  the  proposed  creation,  issuance, 
and  sale  of  new  classes  of  shares 
representing  interests  in  the  existing 
and  future  Funds,  including  the 
allocation  of  voting  rights  thereto  and 
the  payment  of  dividends  thereon, 
might  be  deemed:  (a)  to  result  in  a 
"senior  security"  within  the  meaning  of 
section  18(g)  of  the  Act  and  to  be 
prohibited  by  section  18(f)(1)  of  the  Act; 
and  (b)  to  violate  the  requirement  of 
section  18(i)  of  the  Act  that  every  share' 
of  stock  issued  by  a  registered 
management  investment  company  shall 
have  equal  voting  rights  with  every 
other  outstanding  voting  stock. 

2.  Applicants  believe  the  proposed 
allocation  of  expenses  and  voting  rights 
in  the  manner  described  is  equitable 
and  would  not  discriminate  again<>t  any 
group  of  shareholders.  Although 
investors  purchasing  shares  offered  in 
connection  with  a  12b-l  plan  and/or 
bearing  particular  class  expenses  would 
bear  the  costs  associated  with  the 
related  services,  they  also  would  enjoy 
the  benefits  of  those  services  and  the 
exclusive  shareholder  voting  rights  with 
respect  to  matters  affecting  the 
applicable  12b-l  plan.  Conversely, 
investors  purchasing  shares  that  are  not 
covered  by  a  plan  or  not  bearing  class 
expenses  would  not  be  burdened  with 
such  expenses  or  enjoy  such  voting 
rights. 
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3.  Applica  lis  assert  that  because  the 
rights  and  privileges  of  shares  would  be 
substantially  identical,  the  pos.sihilify 
that  their  interests  would  ever  conflict 
is  remote.  Tim  interests  ofeach  class  of 
shareholders  would  hu  protected 
adequately  because  the  12l)-l  pjaiis  and 
the  |)nyment.s  thereunder  will  confortn 
to  the  requirejmentsof  rule  12l>-l. 
including  the  requirement  that  the  12l>- 
1  plans  he  approved  bv  the  boards  of 
trustees  (the  ''tru-steiis"  )  of  the 
respective  Funds,  including  the 
independent  trustees. 

4.  Applicants  believe  lliat  tlie 
creation,  i.ssujnce.  and  sale  ol  new 
classes  of  shares  by  the  Funds  may 
assist  the  Funjds  in  meeting  the 
competitive  d^uands  ol  today's 
financial  .services  industry.  'I  he 
propo.sed  arrangement  would  permit  the 

Funds  to  both  facilitate  the  distribution 
of  their  .securities  and  provide  investors 
with  a  broade^  choice  as  to  the  n:ethnd 
of  purchasing  ishares  without  assuming 
excessive  accounting  and  bookkeeping 
costs  or  unne(ws.sary  investment  risks. 
Under  the  proptwed  arrangement , 
inve.stors  will  be  able  to  choose  the 
method  of  pur(:hasing  shares  that  is 
i!!osl  beneficial  given  the  amount  of 
their  purcha.se  and  the  length  of  time 
the  investor  expects  to  bold  bis  shares. 
The  proposed  arrangement  does  not 
involve  borrowed  nionev  and  does  not 
affect  the  Funds'  exi.sting  as.sets  or 
reserves.  The  proposed  arrangement 
will  not  increase  the  speculative 
character  of  thft  new  classes  uf  shar^ts  in 
a  Fund  becau.se  nil  shares  will 
participate  in  all  of  the  Fund's 
appreciation,  iipcome.  and  exfjenses. 

5.  ApplicantiaKso  are  requesting  an 
exemption  from  the  provisions  of 
sections  2(a)(32).  2(a)(3.'^).  22(c).  and 
22(d)  of  the  Acf.'^and  rule  22(  -l 
thereunder,  to  the  extent  necessary  to 
allow  the  Funds  the  ability  to  a.ssess  a 
CDSC  on  certain  cias.ses  of  shares  and 
any  future  classes  of  shares  which  may 
impo.se  a  CDSC,  and  to  waive  or  reduce 
the  CDSC  with  respect  to  certain  types 
ot  redemption.s.  Applicants  believt!  that 
the  imposition  of  a  CD.SC  on  certain 
cias.ses  of  shares  is  fair  and  in  the  best 
interests  of  their  shareholders.  The 
proposed  .sales  .struclurt!  permits  Fund 
shareholders  to  have  the  advantage  of 
greater  investment  dollars  working  for 
them  from  the  time  of  their  piirf:h;ise  of 
CDSC  cla.ss  shares  than  if  a  sales  (barge 
were  impo.sed  at  the  time  of  purchase. 

Applicants'  Conditions 

Applicants  agree  that  anv  order 
granting  the  requested  relief  shall  l«- 
subject  to  the  following  conditions; 

1   Each  class  of  shares  of  a  Fund  will 
represent  interesJs  in  the  same  portfolio 
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of  investments,  and  Im;  identical  in  all 
res|M!cls.  except  as  set  forth  below.  The 
only  differences  between  the  classes  of 
shares  of  a  Fund  will  relate  .solely  to  one 
or  more  of  the  following:  (a)  Expenses 
assessed  to  a  class  pursuant  to  a  12b- 
1  plan  or  shareholder  services  plaii.  if 
any.  with  respect  to  such  class:  (b)  the 
impact  of  class  expenses,  which  are 
Ihnifed  to  any  oral!  of  the  following:  (i) 
frnnsfer  agent  fees  identified  as  being 
attributable  to  a  specific  class  of  shares, 
(ii)  .stationary,  printing,  postage,  and 
delivery  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses, 
statements  of  additional  information, 
and  proxy  statements  to  current 
shareholders  of  a  specific  chsss.  (iii) 
Fliiie  Sky  n;gistration  fees  incurred  by  a 
c:lass  of  shares,  (iv)  SEC  registration  ft^es 
i.tciirnid  by  a  cla.ss  of  shares,  (v) 
expenses  of  administrative  personnel 
and  services  as  required  to  support  the 
shareholders  of  a  specific  class,  (vi) 
trustees'  fees  or  expenses  incurred  as  a 
result  of  issues  relating  to  one  class  of 
shares,  (vii)  aa;ounting  expenses 
relating  solely  to  one  class  of  shares, 
(viii)  auditors'  fees,  litigation  expen.ses. 
leg.il  fees,  and  expenses  relating  to  ;i 
class  of  shares,  and  (ix)  expenses 
inciirnd  in  connection  with 
shareholders'  meetings  as  a  result  of 
issues  relating  to  one  class  of  shares;  (t ) 
tin;  fact  that  the  classes  will  vote 
separately  with  resoect  to  matters 
relating  to  a  Fund's  l2b-l  pinn 
appiicnble  to  each  class,  if  ,-iny.  except 
as  provided  in  f.ondifioti  ifi;  (d)  the 
diffenrnt  exchange  privileges  of  the 
classes  of  shares,  if  any;  (e)  certain 
<  lasses  may  ha.ve  a  conversion  featun;. 
and  (0  the  designation  ofeach  class  of 
shares  of  a  Fund.  Any  additional 
im:renietnn!  .-vjieiise'.  not  spei  ifically 
identified  vvl.?.  h  are  siibstiquenlly 
ideiitified  and  determined  to  be 
properly  aikwialed  to  one  «;Inss  of  shares 
shall  not  be  .so  applied  unless  and  until 
approved  by  the  SEC. 

2.  The  trustees,  including  a  majority 
ol  the  independent  trustees,  will  have 
approved  the  multi-class  svstem.  with 
respe<:t  to  a  particular  Fund  prior  to  the 
imp!. ■mentation  of  the  system  by  that 
Fund.  The  minutes  of  the  meetings  of 
the  trustees  regarding  the  deliberations 
ot  the  trustees  with  respect  to  tht; 
approvals  necessary  to  implement  the 
multi-class  system  will  rellecf  in  detail 
the  reasons  for  the  trustees' 
determination  that  the  proposed  niidti- 
<;lass  system  is  in  the  best  interests  of 
each  Fund  and  its  shareholders. 

3.  The  initial  determination  of  the 
class  evpen.ses  that  will  In-  allocated  to 
a  particular  class  and  anv  subsequent 
changes  thertMo  will  be  reviewed  and 


approved  by  a  vote  of  the  trustees, 
including  a  majority  of  the  indep.-ndenl 
trustees  Any  person  authorized  to 
dirc'ct  the  allocation  and  disposition  of 
monies  paid  or  payable  by  a  Fund  to 
meet  cla.ss  expenses  shailprovide  to  the 
trustees,  and  the  trustees  shall  rev  iew.  at 
Ifa.st  quarterly,  a  written  report  of  the 
.imoiints  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

4.  If  any  class  will  be  subject  to  a 
shareholder  services  plan,  the  plan  will 
be  adopted  and  operated  in  accordance- 
with  \\n-  prfM;edures  set  forth  in  ri.-le 
12l>-l(b)lhrough(nasifthe 
expenditures  made  thereunder  wen- 
siihj»;c;t  to  rule  12l)-l.  exc:ept  that 
shareholders  need  not  enjoy  th.;  voiiiig 
rights  s|)(!(.ified  in  rule  12b-l. 

^'.  On  an  ongoing  |,asis.  each  luiid'^ 
board  of  trustees,  pursuant  to  llieir 
liduc;i.iry  responsibilitic's  under  the  Ac  t 
and  otherwise,  will  moiiitur  tli.i'  l;;iid. 
for  tli(!  e:<istem:e  of  any  maleri.il 
(.ontlii  ts  among  the  interests  of  Ihr 
c  iisses  of  its  shares.  The  trustees. 
inc;ludinga  majority  of  the;  iiuh:peii<!.-!ii 
trustees,  sh.ill  take  suc;h  aclioii  as  is 
reas(.!i;ib|y  necessary  to  fiimiiiate  any 
such  coiitlicts  that  may  dc-velop.  Tbt- 
Advisitrand  the;  Distributor  will  I,,, 
responsible  for  r.-porting  anv  [.oterrtial 
or  existing  c;onni(:ls  to  the  trustees.  It  a 
contlif.t  .irises,  thi;  Adviser  and  ihtr 
Distribiitor.  at  fheirown  expense  will 
lake  such  actions  as  arc:  nec:essary  In 
renusdy  snch  contlict  including 
est.iblishing  a  n«:w  registered 
m.inagemeiit  investment  i  omp.my.  if 
iifcessary. 

•i.  Ihe  trustees  will  rec;eiv(;  qsi.in.rly 
and  .mnual  .statements  cciiiccrnin^; 
d:.strib;;tion  and  sliarc^bnlder  servii  it:}; 
expciicfitnres  in  crunftliance  v\  idi 
par.igraphfb)(3.i(ii)ofrule  12I.-1.  ,.i| 
may  be  ainetided  from  lime  to  :  ,  ..    In 
the  stjifemcMits.  otdv  ex|)e!idii;!!,-s 
properly  attribi, table  to  the  s.ij.-  or 
serv  icing  of  a  particular  class  of  .li.nes 
will  be  used  to  justify  any  fees  ch.irged 
to  that  (.lass.  Expenditures  not  .-i;!aTml  to 
the  .sale  or  .servicing  of  a  partit  idar  c  lass 
of  shares  ivii!  riot  be  presented  to  the 
Irtislees  to  justify  <iny  (e»;s  t;h.irgeil  in 
that  c;lass  The  slat»?m«nts.  iiu  li"din^  th..- 
allocations  upon  which  th.y  are  ba.Mul. 
vvii!  be;  suhjcrct  to  Ihe  review  atid 
approv.il  of  rh,;  indepc-iident  irnsSMs  in 
t!;e  exercise- of  Iheir  fiduci.irv  duties. 

7.  Dii'idends  and  other  dist.-diulions 
{•lid  by  a  Fund  with  respect  to  i^ch 
cl.iss  of  its  shares,  to  the  eMeiit  aii\ 
divid.-nds  or  other  di.stribiilions  are     - 
paid.  wVA  be  dei:Iared  and  paid  on  tli.; 
same  d.iy  and  at  the  same  timc!.  and  u  ill 
\m-  determined  in  the  same  nianncjr  and 
will  bf  in  the  Siiiiie  amount,  except  th.al 
tlu-  atnoiinf  of  llit-  dividends  and  oti.cr 
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distributions  declared  and  paid  by  a 
particular  class  may  be  different  from 
that  of  another  class  because  plan 
payments  made  by  a  class  pursuant  to 
a  12b-l  plan  or  shareholder  services 
plan  and  other  class  expenses  will  be 
borne  exclusively  by  that  class. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  other  distributions  of  the 
classes  and  the  proper  allocation  of 
expenses  among  the  classes  have  been 
reviewed  by  an  Expert  (the  "Expert"), 
who  has  rendered  a  report  to  the 
trustees  of  the  Funds,  which  has  lieen 
provided  to  the  staff  of  the  SEC,  stating 
that  such  methodology  and  pro<  edures 
are  adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Elxpert,  will 
monitor  the  manner  in  which  the 
calculations  and  allot^itions  are  being 
made,  and  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  fded 
as  part  of  the  periodic  reports  fded  with 
the  SEC  pursuant  to  sections  3()(n)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  the  Funds  which 
the  Funds  agree  to  make,  will  be 
available  for  inspection  by  the  SEC  staff 
upon  the  written  request  to  a  P"und  for 
such  work  papers  by  a  senior  member 
of  the  SEC's  Division  of  Investment 
Management  or  of  a  Regional  Office  of 
the  SEC,  limited  to  the  Director,  an 
A.ssociate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "Special 
Purpose"  report  on  "policies  and 
procedures  placed  in  operation"  in 
a<;cordani:e  with  Statements  on 
Auditing  .Standards  ("SAS ')  No.  70. 
"Reports  on  the  Processing  of 
Transactions  by  Service  Organizations," 
of  the  American  Institute  of  Certified 
Public  Accountants  ("AICPA").  Ongoing 
reports  will  be  reports  on  "policies  and 
procedures  placed  in  operation  and  tests 
of  operating  effectiveness"  prepared  in 
accordance  with  SAS  No.  70  of  the 
AICPA,  as  it  may  be  amended  from  time 
to  time,  or  in  similar  auditing  standards 
as  may  be  adopted  by  the  AICPA  from 
time  to  time. 

9.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  Tind  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  other  distributions  of  the 
classes  of  shares  and  the  proper 


allocation  of  income  and  expenses 
among  the  classes  of  shares  and  this 
representation  has  been  concurred  with 
by  the  Expert  in  the  initial  report 
referred  to  in  condition  8  above  and  has 
been  concurred  with  by  the  Expert,  or 
appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
8  above.  Applicants  will  take  immediate 
corrective  measures  if  the  Expert,  or 
appropriate  substitute  Expert,  does  not 
so  concur  in  the  ongoing  reports. 

10.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  respon.sibilities  of  the 
trustees  with  respect  to  the  multi-class 
system  will  he  .set  forth  in  the  guidelines 
that  will  be  furnished  to  the  trustees. 

11.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
di.stribution  arrangement,  services,  fees, 
sales  loads,  CDSCs,  and  exchange 
privileges  applicable  to  each  class  of 
shares  in  every  prospectus,  regardless  of 
whether  all  classes  of  shares  are  offered 
through  each  prospectus.  Each  Fund 
will  disclose  the  respective  expenses 
and  performance  data  applicable  to  all 
classes  of  shares  in  every  shareholder 
report.  The  shareholder  reports  will 
contain,  in  the  statement  of  assets  and 
liabilities  and  statements  of  operations, 
information  related  to  the  Fund  as  a 
whole  generally  and  not  on  a  per  class 
basis.  Each  Fund's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  with  respe<:t  to  all  classes  of  shares 
of  such  Fund.  To  the  extent  any 
advertisefnent  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  disclose  the  expense  or 
performance  data  applicable  to  all 
classes  of  shares.  The  information 
provided  by  applicants  for  publication 
in  any  newspaper  or  similar  listing  of  a 
Fund's  net  asset  a  value  or  public 
offering  price  will  present  each  class  of 
shares  separately. 

12.  The  prospectus  of  each  Finid  will 
include  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  shares  of  a  Fund 
may  receive  different  levels  of 
compensation  with  respect  to  one 
particular  class  of  shares  over  another  in 
a  Fund. 

1,3.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  this  application  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
a  Fund  may  make  pursuant  to  its  12b- 
1  plan  or  shareholder  services  plan  in 
reliance  on  the  exemptive  order. 

14.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
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another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge  (as 
the  term  is  defined  in  Article  III.  Section 
26  of  the  NASA's  Rules  of  Fair  Practice), 
if  any,  that  in  the  aggregate  is  lower  than 
the  asset-based  sales  charge  and  service 
fee  to  which  they  were  subje<;t  prior  to 
the  conversion. 

\5.  If  a  Fund  implements  any 
amendment  to  a  12b-l  plan  (or,  if 
presented  to  sharesholders.  adopts  or 
implements  any  amendment  to  a 
shareholder  services  plan)  that  would 
increase  materially  the  amount  th^t  may 
be  borne  by  the  Target  Class  shares 
under  the  plan,  then  existing  Purchase 
Class  shares  will  .stop  converting  into 
the  Target  Class  shares  unless  the 
holders  of  a  majority  of  Purchase  Class 
shares,  voting  separately  as  a  class, 
approve  the  amendment.  The  trustees 
shall  take  such  action  as  is  necessary'  to 
ensure  that  existing  Purchase  class 
shares  are  exchanged  or  converted  jnto 
a  new  class  of  shares  ("New  Target  Class 
shares"),  identical  in  all  material 
respects  to  Target  Class  shares  as  they 
existed  prior  to  implementation  of  the 
amendment,  no  later  than  the  date  such 
shares  previously  were  scheduled  to 
convert  into  Target  Class  shares.  If 
deemed  advisable  by  the  trustees  to 
implement  the  foregoing,  such  action 
may  include  the  exchange  of  all  existing 
Purt:hase  Class  shares  for  a  new  class  of 
shares  ("New  Purchase  Class  shares"), 
identical  to  existing  Purchase  Class 
shares  in  all  material  respects  except 
that  the  New  Purchase  Class  shares  will 
c;onvert  into  New  Target  Class  shares. 
The  New  Target  Class  shares  and  New 
Purchase  Class  shares  may  be  formed 
without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  a 
manner  that  the  trustees  reasonably 
believe  will  not  be  subject  to  federal 
taxation.  In  accordance  with  condition 
5,  any  additional  cost  associated  with 
the  creation,  exchange,  or  conversion  of 
the  New  Target  Class  shares  or  New 
Purchase  Class  shares  will  be  borne 
solely  by  the  Adviser  and/or  the 
Distributor.  Purchase  Class  shares  sold 
after  the  implementation  of  this 
proposed  arrangement  may  convert  into 
Target  Class  shares  subject  to  the  higher 
maximum  payment,  provided  that  the 
material  features  of  the  target  Class  plan 
and  the  relationship  of  sUch  plan  to  the 
Purchase  class  shares  are  disclosed  in 
an  effective  registration  statement. 

16.  The  Distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 


sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  of 
the  Funds  to  agree  to  conform  to  such 
standards. 

17.  Applicants  will  coni|)ly  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16619  (Nov.  2.  1988).  as 
such  rule  is  currently  proposed,  or  if  it 
is  reproposed  or  adopted,  as  it  may  be 
reproposed.  adopted,  or  amended. 

For  the  SEC.  by  the  Division  of  Investmcnl 
Msnaoemont.'  undtir  dtjIt^gHtful  authority. 
Margerel  H.  McFarland. 
Deputy  Sectv^ary. 
IFK  Doc.  95-2429  t-'ilod  1-;M-95;  R:4Sam| 

ULLING  CODE  aplO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

Rural  America  Fund,  Inc.;  Notice  of 
Surrender  of  License 

[License  No.  03/03-0194] 

Notice  is  hereby  given  that  Rural 
America  Fund.  Inc.  (RAF).  Woodland 
Park.  2201  Gooperativo  Wav.  Herndon. 
Virginia  22071  has  surrendered  its 
License  to  operate  as  a  .small  business 
investment  company  under  the  Small 
Bdsiness  Investment  Act  of  19."i8.  RAK 
was  licensed  by  the  Small  Business 
Administration  on  April  ,10.  1991. 

Under  authority  vested  by  the  Act  and 
pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  January 
9.  199,5.  and  accordingly,  all  rights, 
privileges,  and  franchises,  derived 
therefrom,  have  been  terminated. 

(CaUlogof  Fcderii!  D()mi;sti(  Assist.ini 
F'roRram  No  SB.Oll.  .Smiill  Business 
Invpstmenf  Coimpanies) 

DatRd:  Januar>-  25.  1995 
Robert  D.  Sillitian. 

Assnciatt'  Adii/linistrator  for  Invusltiwnt. 
IFK  Doc.  95-2*08  Filed  l-.tl-45:  8;45  am) 

BILLING  CODE  BOSS-OI-M 


Gateway  Partners,  L.P.;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

[License  No.  07/77-0097] 

On  November  18,  1994.  a  notice  was 
published  in  the  Federal  Register  (59 
FR  59814)  stilting  that  an  application 
had  been  filed  by  Gateway  Venture. 
L.P..  8000  Maryland  Avenue.  Suite 
1190.  St.  Louis.  Missouri  6,1105.  with 
the  Small  Business  Administration 
(SBA)  pursuant  to  §  107.102  of  the 
Regulations  governing  snuiil  business 
investment  companies  (13  CFR  107.102 
(1994))  for  a  license  to  operate  as  a  small 
business  investment  company. 


Interested  parties  were  given  until 
close  of  business  December  3,  1994  to 
submit  their  comments  to  SBA.  No 
comme'nts  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301  (c)  of  the  Small  Business 
Investment  Act  of  19.58.  as  amended, 
after  having  considered  the  application 
and  nil  other  pertinent  information, 
including  a  request  for  a  name  change 
which  was  granted,  SBA  issued  Licen.se 
No.  07/77-0097  on  January  23.  199.5.  to 
Gateway  Partners,  L.P.  to  operate  as  a 
snudi  business  investment  company. 

The  Licensee  has  initial  private 
capital  of  $7.5  million,  and  Mr.  John  S. 
M(:C:artby  will  manage  the  fund.  Mr. 
McCarthy  and  two  other  individual 
General. Partners  will  own 
approximately  16%  of  the  partnership 
interests  of  the  I.jcen.see;  the  Danforth 
Foundation,  a  limited  partner  investor, 
will  own  approximately  13.5%  of  the 
lii.on.see.  The  balance  of  the  partnership 
will  bt!  owned  by  .13  individuals,  trusts, 
pensions  and  corporations,  none  of 
whom  will  own  nmretlian  10"/n. 

(Catalog  of  Fuderal  IDomn.stic  Assistanu; 
I'roRram  N(..  59.01 1.  .Small  Busjincss 
imi'stmcnt  (Companies) 

Dated-  Jamiary  25,  1995. 
Robert  D.  Stiilman. 

/I'.sotwte  Administrator  for  Invuatnusnt. 
IFK  D.H.  95-2409  Filed  1-.11-95:  8:45  am | 
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DEPARTMENT  OF  STATE 

[Public  Notice  2156] 

United  States  International 
Telecommunications  Advisory 
Committee  Radiocommunication 
Sector  Study  Group  4;  Meeting 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advi.sory 
Committee  (ITAC). 
Radiocommimication  Sector  Study 
Group  4.  vviii  .neel  on  February  28. 
1995.  from  1:30  to  5:00  PM.  in  Room 
1207  at  the  U.S.  Department  of  State. 
2201  C  Street.  N.W.  Washington.  D.C. 
20520. 

Study  Group  4  deals  with  matters 
relating  to  the  fixed  satellite  .service. 
The  purpose  of  the  meeting  is  (1)  review- 
Working  Party  and  Task  Group  work.  (2) 
organize  preparations  for  the 
international  meeting  of  Study  Group  4 
in  May  1995.  (3)  report  on  activities 
related  to  international  satellite 
(oordination  related  to  Re.solution  Com 
4/10  from  Kyoto  and  (4)  any  other 
matters  within  the  competence  of  this 
Study  Group. 


..  Members  of  the  General  Public  may 
attend  the  meetings  and  join  in  the 
discussion,  subjw  t  to  the  instruct  ions  of 
theCihairman.  Dr.  Robert  Ihsdinger. 
(908)  234-7550.  Those  persons  who 
wisli  to  attend  please  c<ill  (202)  647- 
0201— (Fax  202)  647-7407)  ami  ieave 
name.  so<:ial  security  number  an(UI.»te 
of  birth  not  later  than  5  davs  Iwldre  Hie 
meeting.  Enter  trom  the  "C"  Street  Main 
Lobby.  A  picture  ID  will  Ix*  re<iuin!d  for 
admittance. 

I).itt.-(1:  lanuary  20.  1995. 
Warren  G.  Richards. 

Chiiinih.ii.  U.S.  n  AC  form:— 

Ihidiot  ntnmiininilioti  Snctor 

U  K  Dn.  .  <).S-2475  Fiii:d  1     11-95.  8:4.".  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
[Docket  No.  49973] 

Order  on  Discussion  Authority 
Regarding  a  Smoking  Ban  on 
Transatlantic  Flights 

|.ini:,i:v  -'4.  1995. 

SUMMARY:  We  an-  publishing  the  entire 
order  ds  an  appendi.x  to  this  doc.unumt. 
EFFECTIVE  DATE:  Jnniuirv  :!0.  l<in.5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  llloi.h.  U.S.  Uepartmeut  ol 
Trans|)ortatiou.  Office  of  the  Assistant 
General  Counsel  for  International  Law. 
Room  10105.  400  Seventh  Street.  S.W.. 
Washington,  D.C;.  20590.  (202)  36(i- 
918:i. 

Patrick  V.  .Murphy, 

Acting  AssistunI  St^rnliir^-  for  A  viution  and 
hUrniittiiinnl  Affairs. 

Order 

On  December  15.  1994.  a  joint 
application  was  filed  by  Amerii;an 
Airlines,  British  Airways,  Continental 
Airlines.  KLM  Royal  Dutch  Airlines. 
Northwest  Airlines.  Trans  World 
Airlines.  United  Air  Lines,  and  1  '.SAir 
(joint  Applicants)  reque.sting  ajj-roval 
of,  and  antitrust  iiumunitv  Ktr, 
discussions  to  be  held  for  the  purpose 
of  reaching  a  voluntary  agreement  to 
ban  ail  smoking  on  commercial 
tran.satlantic  flights.  They  propose  to 
aiuiounce  a  date  and  pla«.e  for  such 
discussions  and  to  invite  representatives 
of  all  interested  U.S.  and  foreign  air 
carriers  and  international  airport  and 
t:ivic  groups  to  participate. 

In  support  of  their  appliuttion.  the 
Joint  Applicants  slate  that  such  a  grant 
is  consistent  with  the  public  inlere.st 
because  eliminating  the  exposure  of 
passengers  and  crew  to  passive  smoke 
would  serve  the  public  health.  They  cite 
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several  U.S.  and  other  governnu!»tal 
initiatives  under  way  to  ban  smoking  on 
international  flights  and  assert  that  the 
voluntary  action  they  advocate  will 
produce  faster  results  and  avoid  the 
possibility  of  different  or  conllitting 
rules  for  different  countries. 

The  Joint  Applicants  also  state  that 
the  antitrust  inununity  they  sw?k  is 
consistent  with  Department  preiedent. 
They  state  that,  under  either  of  the  two 
tests  the  Department  has  employed  for 
granting  antitrust  immunity,  their 
Application  merits  approval. 

Answers  U^  respons*;  to  the  Joint 
Application  were  fded  by  the  National 
Smokers  Alliance,  the  Coalition  on 
Smoking  or  Health,  and  (Congressman 
Richard  J.  Durbin.'  The  National 
Smokers  Alliance,  a  nonprofit 
nuimbership  organization  seeking 
accommodation  for  smokers,  opposes 
the  grant  of  antitrust  inmuinity  on  the 
grounds  that  the  purpose  of  tht; 
discussions  is  to  eliminate  competition 
in  the  provision  of  air  services  and  to 
r«dui;e  consumer  options.  It  states  that 
individual  carriers  should  make 
def;isions  banning  smoking  in  a 
competitive  environment,  suhject  to  the 
e<.onomics  of  the  marketplace,  and  cites 
the  voluntary  ban  by  one  U.S.  carrier. 
Delta,  as  evidence  that  such  an 
approach  can  achieve  antismoking 
goals. 

The  Coalition  on  .Smoking  or  Health, 
representing  the  Ameri(.an  ( jincer 
S«)«:iety,  the  American  Heart  As,sot;iation 
and  the  American  Lung  Association, 
supports  grant  of  the  dis<  iission 
imnuuiity.  The  Coalition  believes  that  a 
voluntary  agreement  among  carriers  in 
the  important  transatlantic  market 
would  probably  lead  to  similar 
agreements  on  other  international 
routes,  greatly  inc:reasing  the  prospects 
of  worldwide  compliance  with  the 
resolution  of  the  International  Civil 
Aviation  Organization  (IC;A0)  calling  for 
smokefree  international  flights  by  July  1. 
199f).  Congressman  Durbin  also  urges 
prompt  api>roval  of  the  re<|uested 
discussion  authority,  observing  that  the 
efforts  ot  the  U.S.  and  other  countries  to 
achieve  implementation  of  the  ICAO 
resolution  through  intergovernmental 
agreement  is  a  slow  process,  and  states 
that  a  vohuitary  agreenu^nt  among 
carriers  would  provide  an  important 
puhjic  health  benefit  that  is  clearly  in 
the  public,  interest. 

The  Joint  Applicants  filed  a  request 
for  leave  to  file  a  reply  to  the  answers 
of  the  National  Smokers  Alliance  and 
the  Coalition  on  Smoking  or  Health, 


'  (:i)n>;n'N-inirtn's  Diirbin'.s  comments  wen'  filr<i  by 
1,'nilfil  Airlini's.  ivhic  h  iwivfsi.s  lh.it  ihi-v  tH» 
aij^cpleij,  We  will  grant  thiit  nNiin'sl. 


which  we  will  grant.  The  Joint 
Applicants  contend  that  the  Coalitions 
i:omments  highlight  the  important 
public  benefit  and  .strong  U.S.  pplicy  of 
at  hieving  a  smoke-fret;  environment  on 
international  flights  that  underlie  the 
dis<:ussion  immunity  reijuest,  while  the 
position  of  the  Alliant:e  that  the 
proposed  dis<;ussions  would  be 
anticompetitive  underscores  the 
reluctance  of  the  carriers  to  prot:eed 
without  that  immunity. 

An  required  by  statute,  we  have  given 
the  Attorney  General  and  the  Set;retary 
of  .State  a  i;opy  of  the  a|)plic:atioti  and 
the  opportunity  to  submit  written 
comments  on  the  applit:ation.  Neither 
the  Attorney  General  nor  the  Secretarj 
of  State  has  submitted  any  comments. 

Decision 

The  Dep.^rlmiMit  has  decided  to  grant 
the  reqiicu'it  ilisiiissioii  immunity, 
subjet;t  to  si'\  t'ral  t:oiuiitions 
traditionally  im|)osed  to  prote<:t  the 
public  interest  when  potentially 
anticompetitive  distaission  atithority  is 
granted.  The  United  States  has  a  firmly- 
established  polic:\  that  smoking  should 
be  banned  on  international  flights, 
b«H:ause  eliminating  sinoking  on 
international  airline  flights  will  provide 
important  public  health  benefits.  We  are 
granting  the  application,  tecause  the 
dis<;ussions  proposed  by  the  carrier 
applicants  should  hasten  the 
ai;hievement  of  that  goal  in  transatlantit; 
markets. 

We  assume  for  the  purpo.ses  of  our 
de«:ision  here  that  both  the  purpo.se  and 
effect  of  the  proposed  discussions 
would  be  to  substantially  redutie 
t;ompetition  among  i:arriers  in  the 
provision  of  air  transportation.  In  such 
instances,  we  may  authorize  intert:arrier 
discussions  and  grant  them  antitrust 
immunity  where  we  find  that  the 
discussions  are  ne<:essary  to  meet  a 
serious  transportation  need  or  tt)  ■ 
achieve  important  public  benefits  and 
that  such  benefits  or  need  i;annt)t  be 
.set;iired  by  reasonably  available 
alternatives  that  are  materially  less 
anlii:ompetitive.  40  U.S.C.  4i:«)H. 
41.309. 

The  purpose  of  the  discussions  in  this 
t:ase  is  to  seiuire  the  important  publit: 
benefit  of  smoke-free  air  travel  in  a 
faster  and  more  orderly  fashion  than  the 
present  prot;ess  of  government 
rt^giilation  and  intergovernmental 
negotiation.  The  dist:ussions  are  also 
t:onsistent  with  a  strong  and  cleaily 
articidated  U.S.  policy. 

The  publit;  health  and  safet\  benefits 
of  eliminating  smoking  and  passive 
smoke  contamination  of  ainiraft  wert^ 
add/essed  in  regulatory  prot.eedings 
prompted  by  the  enactment  of  set:tion 


33.SofPi.Mii;Uiw  101- II.-;  iu.. I 
n^sulting  in  liie  adoplit)n  of  the  smokiiij; 
ban  on  most  domestit;  flight  segments 
set  forth  in  Part  2.52  of  the  Departmeni'. 
regulations,  14  CFR  Fart  2.S2.  In  the  i  asi- 
of  intiirnational  tlights.  the  U.S.  has 
sponsored,  and  in  1992  ICAO  adopted, 
a  rt!,solutit)n  urging  member  slates  to  l)an 
smoking  t)n  all  international  flights  by 
July  1.  199ri.  In  November,  1994.  the 
U.S.,  Clanada  and  Australia  announced 
the  signing  of  an  agrtH;ment  to  ban 
smoking  on  flights  by  their  carriers 
operating  nt)nstop  between  their 
territories. 

Despite  sut:h  initiatives,  however,  the 
protiiss  of  nt!gotiating  and 
implementing  smoking  bans  with 
dozens  of  goveriunents  is  a  slow  and 
uncertain  |)rocess  due  to  the 
complexities  of  dealing  with  so  many 
different  t;ountries.  P'urthermon'.  failure 
to  at:hieve  agreiiment  with  all  of  the 
countries  of  a  given  region  would  cn?ate 
confiision  for  passengers  aiul  present 
siguifit  ant  t:rew  and  airt:raft 
cot)rdination  prtjblems  ft)r  air!ini!S.  ;\ 
voluntary  agreement  among  carriers  in 
the  important  transatlantic  market  will 
clearly  help  avoid  sut:h  problems  whilt) 
making  it  more  likely  that  the  goals  t)l 
the  U.S.  and  most  of  the  world's  nations 
under  the  K'AO  resolution  can  be 
atihieved. 

We  also  find  that  there  are  no 
reasonabl\  availablt?  alternatives  to  the 
requested  discussions  having  a 
materially  less  antit;ompetitive  effect. 
Direct  ^'jveriunental  action  woidd  not 
be  a  market  solution  and  would  present 
the  difficuhies  noted  above.  And,  while 
the  Natitmal  SmoV"r^  Alliance  points  to 
an  independent  at;tit)n  by  one  U.S. 
carrier  to  han  smoking  on  at  least  sonu; 
of  its  international  flights,  we  find  no 
basis  to  Inilieve  that  a  pure  reli.Tnce  on 
individual  carrier  marketing  dei  isions 
will  either  avoid  Ihi;  difficulties  fat;id 
by  diret;t  government  action  or 
signifif:antly  contribute  to  the 
realization  of  U.S.  policies  and 
objetitives. 

The  applit;ants  assert  that  each  of 
them  would  be  reluctant  to  ban  smoking 
on  its  own  transatlantic  flights  bpt;ause 
doing  so  t:t)uld  i:ost  it  a  sigiiifitai't 
nimiber  of  passengers.  As  a  result, 
notwilh.standing  Delta's  own  decision  to 
bar  smoking  on  its  flights,  tht;  applicant 
t;arrit!rs  might  well  delay  prohibiting 
smoking  until  snu)king  was  prohibited 
by  government  action.  This  causes  us  to 
find  that  indepentlent  carrier  at  titm  is 
not  a  nasiinably  available  alternative 
which  v\ould  achieve  the  same  result  as 
the  proposed  di.scnissions,  the  early 
elimination  of  smoking  from  most 
transatlantic  service.  The  United  States 
wishes  to  liar  smoking  on  international 


flights  as  soon  as  possible.  In  our 
judgment,  the  discussions  proposed  by 
the  applicants  may  achieve  the  United 
States'  goal— the  elimination  of 
smoking— much  sooner  than 
independent  action  by  individual 
airlines. 

We  also  find  that  the  requested 
approval  and  grant  of  antitrust 
immunity  to  discuss  a  voluntary 
agreement  to  ban  smoking  on 
international  commercial  flights  in 
transatlantic  service  is  appropriately 
limited  in  nature  and  well-calculated  to 
achieve  a  result  consistent  with  our 
objective  of  eliminating  smoking  on  all 
international  flights.  As  noted,  the  Joint 
Applicants  propose  to  annount:e  a  date 
and  place  for  such  discussions,  and  to 
invite  representatives  of  all  interested 
domestic  and  foreign  air  carriers,  as  well 
as  representatives  of  international 
airports  and  interested  civic  groups.  We 
will  also  require  that  representatives  of 
airline  employee  unions  or  associations 
and  private  consumer  groups  (including 
the  commenters  in  this  prtx:eeding)  be 
invited  to  attend,  although  the  latter 
may  be  limited  to  observer  status. 

We  have  determined  to  grant  the 
request  for  discussion  authority  and 
antitrust  immunity  in  this  order,  rather 
than  through  a  show-cause  proceeding. 
The  discussions  sought  by  the 
applicants  seek  to  carry  out  an 
established  public  policy  goal  of  the 
United  States,  the  prohibition  of 
smoking  on  international  flights. 
Implementing  that  goal  as  soon  as 
possible  will  provide  important  public 
health  benefits.  We  are  willing  to  grant 
antitrust  immunity  in  this  instance 
because,  unlike  most  situations  where  it 
has  been  sought,  the  purpo.sejif  the 
discussions  at  Lssue  here  is  fully 
consistent  with  the  public  interest.  To 
the  extent  that  consumer  service  options 
would  be  curtailed  by  an  agreement, 
such  a  result  is  inherent  iij  the  public 
policy  decision  to  eliminate  smoking 
aboard  aircraft.  Furthermore,  any 
agreement  reached  by  the  carriers  may 
not  be  implemented  without  our 
approval,  and  interested  persons  will 
have  an  opportunity  to  comment  on  any 
application  for  such  approval. 

In  addition,  to  minimize  any  adverse 
.impact  on  the  public  interest,  we  will 
condition  our  approval  and  grant  of 
antitrust  immunity  upon  the  following 
express  conditions:  (1)  The  discussion 
authority  is  limited  to  120  days  from  the 
date  of  pubUcation  of  this  order;  (2) 
advance  notice  of  any  meeting  shall  be 
given  to  all  identifiable  entities  and 
groups  noted  above,  as  well  as  to  the 
Department  of  Transportation,  the 
Department  of  Justice,  and  the  Federal 
Trade  Commission;  (3)  representatives 
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of  the  Department  of  Transportation,  the 
Department  of  Justice  and  the  Federal 
Trade  Commission  shall  be  permitted  to 
attend  the  meetings  authorized  by  this 
order;  (4)  the  Joint  Applicants  or  a 
representative  shall  file  within  14  days 
with  the  Department  a  report  of  each 
meeting  held  including  inter  alia  the 
date,  place,  attendance,  a  copy  of  any 
information  submitted  to  the  meeting  by 
any  participant,  and  a  summary  of  the 
discussions  and  any  proposed 
agreements:  (5)  any  agreement  reached 
must  be  submitted  to  the  Department  for 
approval  and  must  be  approved  before 
its  implementation:  (6)  the  attendees  at 
such  meetings  must  not  discuss  rates, 
fares  or  capacity:  and  (7)  the  discussions 
will  be  held  in  the  metropolitan 
Washington,  D.C.  area. 
Accordingly, 

1.  The  IDepartment  approves  the 

.  request  for  discussion  authority  filed  by 
the  Joint  Applicants  in  this  docket, 
subject  to  the  re.strictions  listed  below, 
under  section  41308  of  title  49  of  the 
United  States  Code,  for  120  days  from 
the  date  of  publication  of  this  order,  for 
discussions  directed  toward  eliminating 
smoking  on  all  international  flights  in 
transatlantic  service; 

2.  The  Department  ext;mpts  persons 
participating  in  the  discussions 
approved  by  this  order  from  the 
operation  of  the  antitrust  laws  under 
section  41309  of  Title  49  of  the  United 
Stales  Code; 

3.  The  Department's  approval  is 
subject  to  the  following  conditions: 

(a)  Advance  notice  of  any  meeting 
shall  be  given  to  all  identifiably 
interested  air  carriers,  foreign  air 
carriers,  international  airports,  airline 
employee  unions  or  associations,  civic 
groups  and  consumer  groups,  as  well  as 
to  the  Department  of  Transportation,  the 
Department  of  Justice,  and  the  Federal 
Trade  Conunission; 

(b)  Representatives  of  the  entities  and 
groups  listed  in  subparagraph  (a)  above 
shall  be  permitted  to  attend  all  meetings 
authorized  by  this  order; 

(c)  The  Joint  Applicants  or  a 
representative  shall  file  within  14  davs 
with  the  Department  a  report  of  each 
meeting  held  including  inter  alia  the 
date,  place,  attendance,  a  copy  of  any 
information  submitted  to  the  meeting  f)y 
any  participant,  and  a  summary  of  the 
discu.ssions  and  any  proposed 
agreements: 

(d)  Any  agreement  reached  must  be 
submitted  to  the  Department  for 
approval  and  must  be  approved  before 
its  implementation; 

(e)  Attendees  at  such  meetings  must 
not  discu-ss  rates,  fares  or  capacity: 

(0  The  Department  shall  retain' 
jurisdiction  over  the  discussions  to  takt; 


such  further  action  at  any  time,  without 
a  hearing,  as  it  may  deem  appropriate; 
and 

(g)  Any  meetings  authorized  bv  this 
order  shall  be  held  in  the  metropolitan 
Washington.  D.C.  area. 

4.  Petitions  for  reconsideration  may 
l>e  filed  pursuant  to  our  rules  in 
response  to  this  order; 

.■).  We  will  serve  a  copy  of  this  order 
on  all  parties  served  by  the  Joint 
Applicants  in  this  docket,  as  indicattjd 
by  the  service  list  attached  to  their 
Application,  on  all  parties  filing 
Answers  to  the  Application,  and 
Congressman  Richard  J.  Durbin;  and 

6.  We  will  publish  a  copv  of  this  order 
in  the  Federal  Register. 
By: 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 

International  Affairs. 
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Coast  Guard 


[CGD  91-202] 
RIN2115-AE10 


Escort  Vessels  for  Certain  Oil  Tankers 
AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  availabilitv. 


SUMMARY:  A  two-part  Study  assessing 
the  capability  of  e.scort  tugs  to  control 
disabled  tankers  in  Prince  William 
Sound.  Alaska,  was  commissioned  by 
the  Disabled  Tanker  Towing  Studv 
Group.  The  study  specifically  revieweti 
the  present  equipment,  personnel,  and 
prot.edures  alioard  the  tankers  and 
escort  vessels  operating  in  Prince 
William  .Sound,  as  well  as  the  assist 
capabilities  of  the  ve.ssels  presently  in 
service  for  escorting  these  tankers.' Both 
parts  of  the  study  have  now  been 
completed,  and  the  U.S.  Coa.st  Guard 
has  been  granted  permission  to  make  it 
available  to  the  public  through  the 
National  Technical  Information  Service 
(NTIS). 

ADDRESSES:  The  study  is  published  as 
two  separate  parts,  which  mav  be 
ordered  from  the  National  Technit.al 
Information  Service.  Springfield,  VA 
22161  (phone  orders  (703)  487-46.50; 
MasterC:ard,  Visa,  and  American 
Fx press  are  accepted). 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Jordan.  Project  Manager,  OP.\ 
90  Staff,  at  U.S.  Coast  Guard 
Headquarters.  2100  Second  Street.  SW., 
Washington,  DC:  20593-0001.  or  by 
phone  at  (202) 267-6751. 
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SUPPLEMENTARY  INFORMAT»ON: 
Background 

In  the  aftermath  of  tht;  HXXON 
VALUEZ  groiiiulin^^,  llie  state  of  Alaska 
Kstahlislied  a  cunlinKfncy  plan  that 
incliide.s  provisions  ivqiiirin^  laden 
tankers  to  be  esrorled  th^on^h  Prin«:e 
William  Sound.  The  cscnrt  vessels  ar»; 
expetted  to  provide  inimetiiale 
assistance  to  a  tanker  in  the  event  it 
suffers  a  propulsion  or  st(>t!rin^  failure. 
The  escujrt  vessels  also  have  son)e  spill 
response  »;apabilities.  At  pniMMil,  there 
are  11  tugs  and  escort  xesstils  in  this 
service,  operating  out  of  Port  Valdez  and 
escorting  tankers  to  Hin(  hinhniok 
Fntrance. 

The  Disabled  Tanker  lowing  Study 
Group  (DTTSG)  was  formed  to  review 
the  present  escort  vesstil  practices  in 
Prince  William  Sound.  The  DTTSG  is 
formed  of  representatives  from  the 
Regional  Citizen's  Advisory  Coum;il 
(KC;AC)  for  Prince  William  Sound,  the 
Prince  William  Sound  Tanker 
Association,  the  Alyeska  Pipeline 
Service  Company,  the  Alaska 
Department  of  Environmental 
Conservation,  and  the  U.S.  Coast  Guard. 

The  DTTSG  <:ommissioned  The 
(Jlosten  Associates,  Inc..  to  prepare  a 
two-part  study.  The  first  part  conducted 
an  expert  review  and  evaluation  of  the 
emergency  towing  equipment  aboard 
the  tankers  and  est;ort  ves.sels  operating 
in  Prince  William  Sound.  The  se<:ond 
part  determined,  by  means  of  actual 
tanker/tug  trials  and  computer 
simulation  analyses,  the  capabilities  of 
the  escort  vessels  to  actually  control 
disabled  tankers  within  the  navigational 
lin)its  of  Prince  William  Siound.  under 
various  weather  and  operating 
conditions. 

Part  1  of  the  study  was  previously 
announced  in  a  notice  of  availabilitv 
published  by  the  Coast  Gurrd  (.59  FR 
141 1;  fanuary  10,  1994).  This  present 
notice  annoujices  the  nvailabilitx  of  Part 
2  of  the  studv. 

Ordering  Information 

A  synopsis  of  each  purt  of  the  study 
is  gi\  en  here  in  order  to  provide  the 
public  with  an  overview  of  the  study 
and  its  findings.  Persons  interested  in 
obtaining  full  copies  of  the  study  may 
order  it  from  the  National  Technical 
Inlormation  Service.  The  NTIS 
publication  number  for  Part  1  of  the 
study  is  PB94-12()n(>l  (pri(  e  S27.()t)  for 
paper  copy,  or  S12..S0  for  microfiche 
copy).  The  publication  number  for  Part 
2  is  PB9.i-147ril7  (price  .Sll9.()t)  for 
paper  copy,  or  $.52.00  for  microfiche 
«:opy).  A  separate  shipping  and  handling 
«;harge  of  SH.OO  per  order  also  applies, 
l!  generally  takes  3  to  H  weeks  to  fill  an 


order,  unless  a  «;ustomer  opts  to  pay  for 
24-hour  turnaround. 

Sununary  of  Part  1 

Part  1  of  the  DTTS,  entitled 
■'Fvahiation  of  Exi.sting  Equipment. 
Personnel  and  Pro<:edures,"  is 
summarized  as  follows: 

The  DTTS  is  an  objective  evaluation 
by  an  experienced  salvage  towing 
master  of  the  existing  tugs,  emergency 
towing  equipment,  towing  praiiices, 
and  discussion  of  alternate  tug  types. 

The  Part  1  investigation  was 
performed  by  sub<:ontractor  Smit  Tak 
BV,  based  in  Rotterdam.  C^iptain  Jan  ter 
Haar.  a  senior  Smit  Tak  salvage  master, 
cronducted  interviews  and  observed 
normal  operations  and  emergencv'  drills 
in  the  Valdez  area. 

All  tankers  calling  at  Valdez  are 
required  to  carry  specific-  emergency 
towing  gtiar  for  rapid  deployment  and 
connection  to  a  rescue  tug.  This  "Prince 
William  Sound  Emergency  Towing 
Package"  is  stowed  and  deployed 
differently  on  various  vessels.  Captain 
ter  Haar  recommends  that  all  vessels 
adopt  systems  that  can  be  readied  for 
deployment  in  15  minutes  or  less  by  a 
i;rew  of  two  without  using  winch  power. 

Captain  ter  Haar  demonstrated,  in 
drills,  several  effective  alternative 
methods  of  making  towing  connections 
with  the  tugs'  own  gear,  without 
deploying  the  ship's  Prince  William 
.Sound  Towing  Pac;kage.  Drills  were  also 
used  to  assess  crew  skills  in  towing 
large  tankers  in  adverse  weather  with 
multiple  tugs.  He  c;oncludes  that 
additional  drills  and  training,  both  in 
the  makeup  and  towing  operations, 
wocdd  be  benefic;ial. 

Captain  ter  Haar  conc;ludes  that  the 
vessels  presently  under  c:ontrac1  are 
suitable  for  resc:ue  towing  in  Prince 
William  Sound  under  a  hill  range  of 
weather  conditions.  In  the  open  waters 
of  the  Gulf  of  Alaska,  at  and  beyond 
Hinc.hinbrook  Entrance,  he  c;onc:ludes 
that  a  larger  salvage  tug  would  improve 
the  c;apability  to  prevent  a  major 
casualty. 

Summary  of  Part  2 

Part  2  of  the  DTTS.  is  entitletf 
"Ciomputer  Simulations  of  F..sc:ort  and 
RescHie  Towing  Scenarios.  "  Part  2 
evaluates,  using  compirter  simidations, 
the  c:ai)ability  ofexisting  esc:ort  vessels 
in  Princ:e  William  Sound.  .Maska,  and 
examines  alternatives,  if  any,  that  c:ould 
enhanc:e  esc:ort  and  resc:iie  towing 
capabilities  in  a  worst  c  ase  failure 
scenario.  The  .study  was  subsequcnitiv 
expanded  to  inc:ludea  parametric  study 
to  invc?stigate  the  cons<Hiuenc;es  of 
variants  from  the  worst  case.  The 
parametric;  variables  included  wind 


spcjed,  tanktir  speed,  failun>  rudder 
angle,  failure  recognition  time  and  tug 
notification  time. 

rug  esc:ort  of  laden  tankers  has  l)een 
a  feature  of  tanker  operations  in  Valdez 
Narrows  sinc:e  the  optjning  of  Aly»;ska 
Valdez  Marine  renninal  in  1977. 
Shortly  after  the  grounding  of  the 
EXXON  VALDEZ  in  19H9.  esi;orting  was 
extended  all  the  way  through  Prin«;e 
William  Sound  to  Seal  Kocks  in  the  Gulf 
of  Alaska. 

Tankers  c:alling  in  Princ:e  William 
Sound  range  in  size  from  fiO,000  to 
2f).'j,000  DWT.  Three  rc;presentalive 
sizes,  90,000  DWT,  170,000  DWT  and 
2f>5,(H)0  DWT,  were  chosen  for 
c:omputer  simulation. 

In  developing  the  parameters  of  the 
study,  it  was  dec:ided  that  worst-ca.se 
screnarios  would  lie  investigatc^d  Iwc  ause 
it  the  escort  system  was  effective  in 
worst  cases  it  would  l)e  effec;tive  in  all 
situations.  The  worst-case  sc;enario  was 
a  c:ombination  of:  a  hard-over  rudder 
failure,  lo.ss  of  power,  extreme  weather 
c:onditions,  a  failure  re<:ognition  delay 
and  a  conservative  defmition  of  areas 
(red  zones)  where  a  r»!sponse  cdfort 
woidd  be  considered  ineffective. 

The  study  investigated  (via  c;omputer 
simtdations)  five  geographic:  locations  in 
Princ:e  William  Sound  (PWS):  Valdez 
Narrows:  Valdez  Arm;  c:entral  Prince 
William  Somul;  Hinc:hinbrook  Enlranc;e: 
and  the  Gulf  of  Alaska  near  Seal  RcK:ks. 
The  c;limatology  used  for  this  studv  was 
the  worst-case  wind  and  sea  state 
resulting  from  a  25  year  return  period 
stonn  or  the  defined  closure  condition 
in  eac:h  of  the  study's  geographic:  areas. 

The  study  defined  the  worst-c;ase 
tanker  failure  sc;enario  to  be: 
— A  .35-degree  loc;ke<l  rudder  failure. 
— A  time  delay  for  failure  rec;ognition. 
— Simultancious  shutdown  or  loss  of  the 

propulsion  system  upon  rudder 

failure  rec:ognition. 

The  parametric;  study  investigated  less 
extreme  variations  to  the  failure 
scenario  (rudder  failures  at  10  and  20 
degrees,  shorter  time  delays  for  failure 
rec;ognition  and  tug  notitlc:ation.  and 
reversing  of  the  tanker  engine). 

Kac;h  c;lass  of  tugs  c;urrently  on  charter 
was  modelled  for  use  in  thc^  c:omputer 
simulations,  as  well  as  four  other  tug 
designs  as  possible  alternatives.  These 
alfernati\c»  vessels  were: 
— 4000  Blip  vertic;al  axis  propeller 

frac;tor  tug. 
— 7600  BHP  vertic;al  axis  propeller 

trac  tor  tug.  « 

—71 10  BHP  aziinulhing  propeller  (Z- 

drive)  |)usher  tug  (sometimes  cuilied  ,i 

reverse  trac;tor). 
—  KiH-ton  bollard  pull  dcH*p  sea  salvage 

lug. 
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The  abilitv  of  the  various  tvpes  and 
sizes  of  tugs  to  perform  escort  and 
emergency  tqw  ing  was  determined 
based  on  existing  performancjo  data, 
computer  sinniilations  and  available 
open.tingcx|>fcrienc;e. 

A  matrix  ol'simulation  cases  was 
developed,  nipr(>senting  a  full  range  of 
combination^  of  tug  tvpes,  deployments 
and  a,ssoc:iatejd  time  delnvs,  geographic 
loc:atinns  andj  tanker  sizc/s  and  speeds, 
In  addition  ttj  the  matrix  of  worst-case 
scenarios,  ov^r  1,000  additicmal  c:ases, 
involving  partimefric;  n!duc:lions  in  the 
sev(!rity  of  tht-  defined  variables,  were 
pcirformed. 

The  study's  residts  of  the  wurst-c;a.se 
.'uid  paranujtr  ct  studios  are  summarized 
!)eJo\v. 

—For  the  woiW-case  scenario,  the  larger 
tractor  lug  (|ivith  additional  a.ssist  from 
an  unleth<4*d  ERV  tug),  or  the  large.st 
c:onvention4l  tug  tethered  as  a  rudder 
tug  (with  additional  assist  from 
another  conlventional  tug  and  an  ERV 
tug  both  tetiiered  alongside;),  is 
capable  of  cbntrolling  all  three 
modeled  tankers  in  the  Valdez 
Narrows  if  the  tanker  spcred  at  failure 
is  less  than  j)r  c^qual  4  knot.s. 
—All  of  the  ci^prent  e.scort  tugs  have; 
adequate  pojiver  to  tow  a  disabli;d 
tanker  in  the  worst-case  climatology 
C.I  Valdez  Aitni.  However,  the 
simulations  hhow  the  need  for 
increasing  the  sea  room  between  the 
outbound  track  and  Buoy  9  near  Pt. 
Freemantle. 
-Both  the  SEA  VOYAGER  and  the  ERV 
cla.ss  tugs  ar0  capable  of  towing  any 
of  the  three  sizes  of  tankers  to 
windward  in  the  modeled  worst-c;ase 
.  (45-knot  wind)  conditions  for  c:entral 
Prince  William  Sound,  However, 
there  is  inadequate  sea  room  from  the- 
TSS  lane  to  Nnked  Island  for  the  tug 
to  rig  its  towiirie  and  begin  towing.  In 
lesser  wind  s^ecid  conditions, 
however,  there  would  be  adequate  sea 
room  for  thes|u  tugs  to  biigin  towing 
l>c;fore  any  ofltbe  three  sizes  of  tankers 
reached  Nakdd  Island.  A  SEA  SWIIT 
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of  the  three  sizes  of  tankers  to 
windward. 
—There  is  insufficient  soa  room  to 
accommcjciate  arrival  time  delays  of 
existing  tugs  on  standby  at  the  Pilot 
Station.  Naked  Island  or  Port  Etches 
based  on  the;  worst-case  parameters 
set  for  this  study.  This  result  supports 
the  rurrc!nt  e.scort  pcjlicv  in  Prince 
William  Sound. 
—The  simulaticms  for  Hinchinbrook 
Entranc:e  in  the  worst-c;ase 
climatology  show  the;  need  fcir 
inc;reasing  the  sea  room  between  the; 
outbound  track  and  Montague  Island. 
For  all  cases  with  a  right  rudder 
failure  oc;curring  in  the  c;enter  of  the 
southbound  .separation  lane,  the 
tanker  will  enter  the  red  zone  around 
Sc;hooner  Roc;k  before  an  esc:orting  tug 
c;an  provide  effective  assistanc;e, 
—  However,  the  paramc-lric  study  for 
Hinc:hinbrook  Entrnnc;e  identifies 
some  suc:cfessfid  combinations  under 
n;duf:cd  wind  c;onditions  that  result 
in  towing  c:ontrol  before  the  disabled 
vessel  enters  the  red  zone. 
—None  of  the  tugs  investigated  in  this 
.study  can  tow  the  modeled  170  000 
and  2e)5.000  DWT  vessels  to 
windward  in  the  worst-case 
climatology  identified  fortheGidfof 
Alaska.  However,  both  the  simulated 
SEA  VOYAGER  class  tug  and  the 
salvage  tug  at  least  have;  the;  capability 
to  c:ontrol  its  downwind  drift 
direc;tion. 
—The  simulations  indic;ate  that  the 
salvage  tug  c;an  tow  the  disabled 
90.000  DWT  vessel  to  windward  in 
the  Gulf  of  Alaska  given  the  assumed 
worst-case  conditions. 
—The  parametric  studv  of  reduc;ed  wind 
c;onditions  for  the  Gulf  of  Alaska 
show  that  all  three  sizc;s  of  tankers 
c;an  be  towed  to  windward  by  the  SEA 
VOYAGER  class  lug  in  ,10  knots  of 
wind  or  less  or  by  the;  salvage  tug  in 
50knotsof  wiiidOr  less, 
b.ltcd:  I.KUi.iry  24,  'i'MT). 
foseph  J.  Angelo. 

Auinn Chk-f.  Office ofSUirin,- Safety.  Snnnty 
"iKlf-.niironnwntal  Protection. 
UK  Dot ,  '),^.-:'4'i:i  Filed  i-:!i  c^t,.  jj  .,r,  ,,,„| 
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Research  and  Special  Programs 
Administration 

[Notice  No  95-1) 

Supplemental  Emergency 
Preparedness  Grant  Program; 
Correction 

AGENCY:  Re.searc:h  and  Special  I'rogr.inis 
.Adniinistration  (RSPA).  DOT. 

ACTION:  Correction. 

SUMMARY:  In  notice  document  9.')-l72n 
bt'ginning  on  page  4f).-.7  in  the  i.ssueof 
I  uesday.  January  24,  1995.  make  the 
lollowing  c;orrections: 

On  page  4fi57  in  the  second  colunin. 
the  date  comments  must  be  submitted 
on  or  before  was  shown  as  February  fi, 
1995.  This  should  be  c:hanged  to  read 
March  l.  1995. 

On  page  4057  in  the  third  c  oiur.iii  lii.- 
ielc;phone  for  hirther  information  was 
listed  as  (202)  .lOr.-f.fiOl,  This  should  b- 
c:hanged  to  read  (202)  .-if.B-OOOl. 

On  page  4658  in  the  second  column 
undi;r  Grant  and  .Selection  Criteria  t.he 
lifth  paragraph.  (4).  reads.  "A  statement 
cjf  work  for  the  upcoming  budget  period 
that  describes  and  .sets  priorities  for  tlie 
activities  and  ta.sks  to  be  conduc  led.  th.- 
costs  associated  with  each  activilv.  the 
number  and  types  of  deliverables  and 
products  to  be  completed,  and  a 
M:hedule  fcjr  irnplementaticm.'  It  should 
read.  "A  statement  of  work  for  Ihegnnt 
|>rograin's  first  budget  period 
(September  15.  1995  to  September  15, 
1996)  that  describes  and  sets  prioriti-s 
for  the  activities  and  tasks  to  be 
c;onduc:ted,  the  costs  associated  with 
eac:h  ac:livity,  the  number  and  tviK-s  of 
delivc^rabies  and  produc:ts  to  hi 
cjompleted,  and  a  .sc:hedule  for 
implementation." 

Kssied  ill  U'Hshiugioii.  [XJon  j.iiiii.ip,  -- 
1<«15.  ■  ' 

Alan  I.  Roberts, 

.  Vs>o<  y«/f,-  Admiiii'strator  Inr lUunnitm- 

Matfi  iuh  Safctv. 

ilK  [)(..    t4.-,_:.4, ,  tihfj  l-:u-M5:  HAT,  mv.\ 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L.  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:30  a.m..  Tuesday. 
I'ubniary  7.  19f>5. 

PLACE:  20.13  K  St..  N.VV..  Wa.siiinglon, 
I ).(.'..  Htli  Floori Hearing  Kooij!. 

STATUS:  C:loseci.! 

MATTERS  TO  BE  CONSIDERED: 

l.'iirorceiiionf  C^lijcctivo.s. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
/'•an  A.  VVubl).  202-2ri4-(i.'tl4. 
leau  A.  Webb, 

S'Tn.'fi/ry  o///ie  (^mmission. 

II'K  Do(..  ^).<->-2fi,snil.;(l  l-,iO-.)r..  :t:57  pni| 
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COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  1 1 :()()  a.m..  Tue.sday. 
I't^hniary  7.  lW1f>. 

PLACE:  2():{3  K  $t..  N.VV..  VVashi.igfoii. 
D.C.  8lh  F'loor  flcaring  Room. 

STATUS:  C!os(id.| ! 

MATTERS  TO  BE  CONSIDERED: 

Kiirorccmciit  Matt(!rs. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  VVehd,  2(12-254-0314. 
Jean  A.  Webb, 

.S'c(  rctary  aftlif  Ci  iliiniissian. 

UK  I)(.r.  ()5-.-2058  [tiled  1-;U)-4|-.;  i:',/  piu 
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NATIONAL  CREDIT  UNION  ADMINISTRATION 

Notice  olchange  in  Time  and  Subject  of 

Meeti^^ 

Tlie  previously  announced  closed 
meeting  fFederal  Register.  Vol.  W).  No 
ir.,  page  4660,  Tue.sday.  January  24. 
1995)  .scheduled  for  10:30  a.m.."  Friday 
January  27,  1995  was  changed  to  1:57 
p.m.,  Friday,  January  27,  1995. 

The  National  Credit  Union 
Administration  Board  also  determined 
that  its  business  required  the  addition  of 
the  following  item,  which  was  closed  to 
public  ob.servation,  to  the  previously 
announced  closed  meeting  scheduled 
for  Friday,  January  27,  1995. 

4.  Administrativo  Arlioii  uiuii;r  Soctioii 
;)0(i  of  thf  FodtTiil  Credit  liiiion  Act.  Closed 
liiirsiianl  to  exemption  (8). 

The  Board  voted  unanimously  that 
Agency  business  required  that  this  item 
be  considered  with  le.ss  tiian  the  usual 
seven  days  notice,  that  it  be  closed  to 
the  public,  and  that  no  earlier 
announcement  of  this  change  was 
possible. 

The  previously  announced  items 

were: 

1.  Approval  of  Minutes  of  IVevious 
Clo.sed  Meeting. 

2.  Administrative  Action  under 
Section  205  of  the  Federal  Credit  Lnion 
Act.  C:iosed  pursuant  to  exemption  (8). 

3.  Administrative  Action  under  the 
Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (H).  (<))(.'\)(ii) 
md  {9)(n). 

FOR  MORE  INFORMATION  CONTACT: 


Becky  Baker,  Secretary  of  the  Board 

Telephone  (703)  518-6304. 

Becky  Baker, 

Sfcrftiiry  oftlw  Hoard. 

IFK  Doc.  95-2611  Filed  1-30-9.S;  t  1.^,  pm| 

BILUNG  CODE  7S35-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

"FEDERAL  REGISTER":  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  |fiO  FR  5761, 
January  30,  1995. 

STATUS:  Closed  meeting. 
PLACE:  450  Fifth  Street,  N.VV., 
Washington,  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  Januarv 
30.  1995. 

CHANGE  IN  THE  MEETING:  Tinu;  Clhange. 

The  time  for  the  closed  meeting 
scheduled  for  Thursday,  Februarv  2, 
1995,  at  10:00  a.m.,  has  been  changed  to 
Tuesday.  January  31.  1995.  at  9:30  a.m. 

Commissioner  Wallman.  as  duty 
officer,  determined  that  Conunission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  fim»;s. changes  in  Conmiission 
priorities  require  alternations  in  \hv 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  January  .30.  1<)<».5. 
Jonathan  G.  KaJz. 
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7  CFR  Part  1485 

Agreements  for  the  Development  of 
Foreign  Markets  for  Agricultural 
Commodities;  Final  Rule 

Market  Promotion  Program  FY  1S95; 
Notice 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1485 

Agreements  for  ttM  Development  of 
Foreign  Markets  for  Agricultural 
Commodities 

agency:  Commodity  Credit  Corporation 

(CCC). 

ACTION:  Final  rule. 

summary:  This  final  rule  adopts  the 
substantive  provisions  of  the  Interim 
Rules  published  August  16,  1991,  (56 
FR  40747)  and  November  17,  1993.  (58 
FR  60550)  regarding  implementation  of 
the  Market  Promotion  Program  with 
changes  to  reflect  public  comments  and 
recent  legislative  changes  to  the 
authorizing  statute.  The  interim  rule 
was  also  edited  to  present  a  more  logical 
and  understandable  regulation. 
EFFECTIVE  DATE:  February  1,  1995. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Sharon  L.  McCliue,  Director,  Marketing 
Operations  Staff,  Foreign  Agricultural 
Service,  United  States  Department  of 
Agricuhure,  14th  and  Independence 
Avenue.  SW.,  Washington,  DC.  20250- 
1042.  Telephone:  (202)  720-5521.  The 
Final  Regulatory  Impact  Analysis 
concerning  this  rule  is  available  on 
request  fi-om  the  Director,  Marketing 
Operations  Staff,  Foreign  Agricultural 
Service,  United  States  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC,  20250- 
1000.  Telephone:  (202)  720-5521.  The 
United  States  Department  of  Agriculture 
(USDA)  prohibits  discrimination  in  its 
programs  on  the  basis  of  race,  color, 
national  origin,  sex,  religion,  age, 
disability,  political  beliefs  and  marital 
or  familial  status.  Persons  with 
disabilities  who  require  alternative 
means  for  communication  of  program 
information  (braille,  large  print, 
audiotape,  etc.)  should  contact  the 
USDA  Office  of  Communications  at 
(202)  720-5881  (voice)  or  (202)  720- 
7808  (TDD). 

SUPPLEMENTARY  INFORMATION:  This  rule 
■  is  issued  in  conformance  with  Executive 
Order  12866.  Based  on  information 
compiled  by  USDA  it  has  been 
determined  that  this  rule  is 
"economically  significant"  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  final  rule  amends  the  existing 
information  collection  as  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  imder  OMB  control  numbers 
0563-0001,  0563-0003, and  0563-0029. 


Due  to  the  time  constraints  of 
implementing  the  rule  immediately,  the 
agency  has  requested  emergency 
clearance  of  this  addendum  from  OMB. 
Comments  on  the  information  collection 
may  be  sent  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  room  10202, 
NEOB,  Washington,  DC  20503. 
Attention:  Desk  Officer  for  USDA. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  the  final  rule  since  CCC  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (Jime24,  1983). 

This  rule  has  been  reviewed  under  the 
Executive  Order  12778,  Civil  Justice 
Reform.  The  rule  would  have 
preemptive  effect  with  respect  to  any 
state  or  local  laws,  regulations,  or 
poUcies  which  conflict  with  such 
provisions  or  which  otherwise  impede 
their  full  implementation.  The  rule 
would  not  have  retroactive  effect.  The 
rule  requires  that  certain  administrative 
remedies  be  exhausted  before  suit  may 
be  filed. 

The  Department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations. 

Background 

Section  203  of  the  Agricultural  Trade 
Act  of  1978,  as  amended,  directs  the 
CCC  to  carry  out  a  program  to  encourage 
the  development,  maintenance  and 
expansion  of  commercial  export  markets 
for  agricultural  commodities  through 
cost-share  assistance  to  eligible  trade 
organizations.  Such  assistance  may  be 
provided  in  the  form  of  CCC  funds  or 
CCC  owned  commodities. 

Since  the  inception  of  the  MPP.  CCC 
has  monitored  the  program  closely, 
strengthened  program  controls  and 
implemented  changes  to  improve  the 
effectiveness  of  the  program.  In 
administering  the  program,  CCC  is 


committed  to  ensuring  efficient  and 
effective  use  of  pubUc  funds.  In  this 
regard,  CCC  considers  an  applicant's 
need  for  Federal  financisd  assistance,  an 
applicant's  use  of  rigorous  performance 
measurements  in  its  plans,  and 
increasing  contribution  levels  from 
participants  as  important  factors  in  the 
overall  management  of  the  MPP. 

Summary  and  Analysis  of  General 
Comments 

On  August  16,  1991  (56  FR  40747), 
and  November  17, 1993  (58  FR  60550), 
interim  rules  were  published  governing 
the  operations  of  the  Market  Promotion 
Program  authorized  by  Section  203  of 
the  Agricultural  Trade  Act  of  1978.  as 
amended  by  Section  1531  of  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (Pub.  L.  101-624)  and  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Pub.  L.  103-66). 

Following  is  a  summary  of  the 
comments  which  specifically  address 
the  provisions  of  the  interim  rules  and 
CCC's  responses  to  these  comments.  The 
discussion  addresses  each  interim  rule 
separately  and,  therefore,  may  not 
follow  the  sequence  of  the  interim  rules. 
General  comments  relating  to  the  value 
and  success  of  the  program,  editorial 
suggestions,  and  non-substantive 
comments  have  been  omitted. 

CCC  received  46  letters  containing 
nearly  200  comments  from  nonprofit 
U.S.  trade  associations,  U.S.  companies, 
state  organizations,  regional  trade 
associations,  cooperatives  and 
consulting  firms  in  response  to  the 
interim  rule  published  on  August  16, 
1991  (56  FR  40747). 

Definitions 

CCC  received  42  conunents  on  this 
section. 

Comment:  Revise  the  definition  of 
"foreign  third  party"  to  include 
individuals. 

Response:  CCC  agrees  with  the 
commenter  and  has  expanded  the 
definition  to  encompass  "foreign 
entity",  thereby  including  individuals. 

Comment:  Include  a  definition  for 
"foreign  third  party  contribution". 

Response:  CCC  defined 
"contribution"  in  §  1485. ll(i)  to  refer  to 
costs  incurred  in  support  of  an 
approved  activity.  The  rule  contains 
detailed  provisions  as  to  the 
expenditures  that  may  be  counted  as 
contributions. 

Comment:  Define  the  term 
"allowances"  as  used  in  §  1485.20(b). 

Response:  The  term  "allowances-" 
refers  to  the  cost  of  housing  and 
educational  tuition  and  cost  of  living 
adjustments.  Further  clarification  is 
provided  in  §  1485.16(c). 
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Comment:  Clarify  the  term  "fiscal 
year". 

Response:  CCC  deleted  all  references 
to  the  term  "fiscal  year"  in  the  final  rule 
since  it  had  no  significant  bearing  on 
the  administrative  operations  of  the 
program. 

Comment:  Revise  the  definition  of 
"trade  servicing"  to  include  processors. 

Response:  CCC  did  not  intend  to 
exclude  activities  directed  at  processors. 
Therefore,  CCC  deleted  the  definition  of 
"trade  servicing"  in  favor  of  its  ordinary 
and  customary  meaning. 
^    Comment:  CCC's  definitions  for 
"brand  product  or  brand  commodity" 
and  "brand  promotion"  restrict  or 
prevent  the  use  of  brand  names  in 
worthwhile  promotional  activities. 
Furthermore,  the  definitions  do  not 
account  for  the  way  in  which  high  value 
products  are  marketed.  These 
definitions  should  be  amended  so  that 
if  all  brands  within  an  industry  sector 
are  included  on  an  advertising  copy, 
then  it  would  be  considered  a  generic 
promotion. 

Response:  CCC  recognizes  the  merit  of 
this  suggestion  and  amended  the 
definition  of  "brand  promotion"  in 
§  1485.11(g). 

Comment:  Print  or  media  advertising 
containing  the  name  of  a  retail  outlet 
should  be  considered  a  generic 
promotion  rather  than  a  brand 
promotion  since  a  retailer's  name  is  not 
a  private  label. 

Response:  CCC  adopted  the  concept 
that  print  or  media  advertising 
containing  the  name  of  a  retail  outlet  is 
a  generic  promotion  rather  than  a  brand 
promotion. 

Comment:  Include  "private  label 
products"  in  the  definition  of  "brand 
promotion." 

Response:  The  revised  definition  of 
brand  promotion  would  encompass 
promotion  of  private  label  products. 

Comment:  Qarify  the  difference 
between  the  terms  "U.S.  commercial 
entity"  and  "U.S.  enUty". 

Response:  CCC  deleted  all  references 
to  the  term  "U.S.  entity"  in  the  final 
rule.  The  term  "U.S.  commercial  entity" 
is  defined  at  §  1485.11(ff). 

Comment:  Clarify  the  term  "incurred 
expense".  A  strict  interpretation  of  this 
term  could  pose  serious  problems  for 
non-refundable  deposits.  For  example, 
an  MPP  participant  makes  a  non- 
refundable deposit  in  October  for  an 
advertisement  which  will  air  in  January 
Is  the  expense  "incurred"  on  the  date 
the  space  is  reserved  and  a  deposit  is 
made  (October)  or  on  the  date  the 
advertisement  actually  airs  (Januarv)? 

Response:  CCC  defines  "incurred"  as 
the  date  a  participant  or  third  party 
transfers  funds  to  pay  for  an 


expenditure.  In  this  example,  the 

expense  is  incurred  when  the  deposit  is 

made. 
Comment:  Define  the  terms  "market" 

and  "functions". 
Response:  The  term  "market"  is 

defined  as  "a  country"  in  the  final  rule. 

CCC  also  deleted  all  references  to  the 

term  "functions". 
Comment:  Define  the  term  "sales 

expenses". 
Response:  CCC  did  not  define  the 

term  "sales  expenses"  since  it  has  an 

ordinary  and  customary  meaning.  The 

term  "sales  expenditures"  appears  in 

§  1485.13(c)(3)(x)  and  §  1485.16(d)(6). 
Comment:  Define  the  term 

"permanent  display".  On  what  basis  is 

something  determined  to  be 

"permanent" — time  used,  material  used, 

level  of  use? 
Response:  The  term  "permanent"  as 

used  in  §  1485.16(d)(7)  means  enduring 

or  lasting  beyond  one  activity  plan  year. 
Comment:  Expand  the  definition  of 

"agricuhural  commodity  or  commodity" 

to  include  high  value  items  such  as 
beverages,  pet  foods,  vitamin  and 
mineral  supplements,  flowers, 
ornamental  plants,  seeds,  and  mineral 
water. 

Response:  CCC  revised  the  definition 
of  "agricultural  commodity"  at 
§  1485.11(d)  to  match  the  statutory 
definition  applicable  to  the  MPP.  This 
definition  includes  "products"  thereby 
covering  many  of  the  items  fisted  by  the 
commenter.  Mineral  water,  however, 
does  not  fall  within  this  statutory 
definition. 

CCC  added  definitions  for  "eligible 
commodity",  "exported  commodity" 
and  "promoted  commodity"  in 
§1485.11(o),  §1485.11(p)and 
§  1485.11(x),  respectively,  because  a 
description  of  each  of  these  is  required 
for  each  apphcation.  This  information  is 
necessary  for  determining  appropriate 
reimbur-sement  rates  and  for  evaluating 
MPP  and  EIP/MPP  proposals. 

Slotting  Fees  and  Display  Space  Rental 
Fees 

CCC  received  14  comments  on  this 
issue. 

Comment:  The  interim  rule  should 
clearly  distinguish  between  slotting  fees 
and  display  space  rental  fees  since  they 
are  not  one  and  the  same.  Slotting  fees— 
the  cost  of  getting  a  new  product  into 
the  warehouse  or  obtaining  shelf  space 
in  the  store — should  not  be 
reimbursable  under  the  MPP.  Display 
space  fees,  on  the  other  hand,  are 
promotional  expenses  associated  with 
using  store.space  for  end-aisle  displays, 
case  stack  displays,  demonstrations, 
etc.,  and  should  be  eUgible  for 
reimbursement.  Temporary  off-shelf 


display  space  is  one  of  the  most 
effective  promotional  tools  available 
because  it  stimulates  impulse  purchases 
and  provides  high  in-store  visibility. 

Response:  CCC  agrees  v«th  the 
commenters  that  display  space  fees  are 
appropriate  promotional  expenditures. 
Therefore,  CCC  amended  the  final  rule 
to  allow  participants  to  seek 
reimbursement  for  display  space  fees. 
Slotting  fees,  however,  are  not  eligible 
for  reimbursement. 

Contributions 

CCC  received  ten  comments  on  this 
issue. 

Comment:  What  is  meant  by  the 
phrase  "to  be  eligible  as  a  participant's 
contribution,  an  expense  must  be 
directly  incurred  by  the  MPP 
participant.  .  ."?  For  example,  can 
contributions  made  by  regional  or 
product  associations  which  are 
members  of  an  MPP  participant  count  as 
a  participant  contribution? 

Comment:  Expenses  incurred  and 
time  spent  by  employees  of  state 
departments  of  agriculture  involved  in 
the  design  and  execution  of  the  MPP 
should  be  considered  eligible 
participant  contributions. 

Response:  An  MPP  participant  may 
count,  as  part  of  its  participant 
contribution,  time  and  expenses 
incurred  by  member  organizations 
provided  the  costs  incurred  are  for  the 
overall  administration  or  management 
of  the  participant's  entire  MPP. 

Comment:  CCC  should  not  require 
MPP  participants  to  enter  into  WTitten 
agreements  with  foreign  third  parties  in 
order  to  count  the  expenses  incurred  as 
contributions.  When  pressed  on  the 
issue  of  entering  into  WTitten 
agreements,  foreign  third  parties  often 
withdraw  their  support  and 
participation  in  promotional  activities. 
Response:  A  participant  is  no  longer 
required  to  enter  into  a  written 
agreement  with  a  third  party  if  the 
expenses  incurred  by  the  third  partv  are 
claimed  solely  as  contributions. 
However,  to  the  extent  that  the  U.S. 
industry  or  a  foreign  third  party 
participates  in  an  activity,  the  expenses' 
incurred  by  the  contributing  party  must 
be  documented  and  available  for  audit. 
The  final  rule  is  adopted  in  this  regard. 

Comment:  Expenses  incurred  by 
target  audiences  should  be  considered 
eligible  contributions.  Their  willingness 
to  bear  costs  such  as  travel  expenses  and 
registration  fees  indicates  a  strong 
support  for  a  participant's  program. 

Response:  CCC  agrees  with  the 
commenter  and  considers  costs  incurred 
by  a  target  audience,  other  than  any 
portion  of  salary  or  compensation,  as 
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eligible  contributions.  This  change  is 
reHected  in  §  1485.13(c)(3)(ii). 

Comment:  Sections  1485.16(a)(7)  and 
(8)  of  the  interim  rule  should  be  revised 
to  permit  expenditures  that  are  incurred 
prior  to  CCC's  approval  of  the  activity 
plan  to  be  eligible  contributions. 

Response:  The  MPP  is  a  cost-share 
program  designed  to  develop,  maintain 
and  expand  commercial  export  markets 
for  U.S.  agricultural  commodities. 
Allowing  unauthorized  expenditures  to 
be  claimed  as  contributions  would 
eliminate  this  basic  principle  of  the 
MPP. 

Comment:  Why  does  CCC  consider  all 
expenditures  on  brand  promotions  to  be 
ineligible  contributions?  In  some  cases 
the  contributions  made  by  brand 
participants  are  considerably  higher 
than  the  minimum  50  percent  and  such 
contributions  are  essential  for  achieving 
overall  goals  in  the  target  markets. 

Response:  It  is  not  necessary  to 
consider  contributions  in  connection 
with  brand  promotion  activities  since 
CCC  reimburses  these  activities  on  a  set 
cost-share  basis.  However,  expenditures 
incurred  by  an  MPP  partici{)ant  in 
administering  its  brand  program  are 
eligible  contributions.  This  point  is 
clarified  in  §  1485.13(c)(3)(i). 

Brand  Promotion  Program  Operations 

CCC  received  22  comments  on  this 
issue. 

Comment:  CCC  should  not  require  an 
applicant  to  provide  plans  and  budgets 
for  its  brand  program  as  part  of  the 
application.  This  requirement  is  both 
excessive  and  redundant  since  the  same 
information  is  provided  in  the  activity 
plan. 

Response:  CCC  allocates  MPP 
resources  on  the  basis  of  several  specific 
criteria,  one  of  which  is  the  adequacy  of 
the  applicant's  proposed  strategic  plan. 
In  order  to  make  this  determination, 
CCC  evaluates  the  applicant's  proposed 
program  in  its  entirety  which  includes 
plans  for  both  generic  and  brand 
promotion  activities  and  corresponding 
budgets.  CCC  also  establishes  budget 
ceilings  (maximum  funding  levels)  by 
country  and  program  type — generic 
^versus  brand— based  on  the  strategic 
plan.  Accordingly,  this  aspect  of  the 
interim  rule  is  adopted. 

Comment:  CCC  snould  not  require  an 
MPP  participant  to  reannounce  the 
availability  of  unexpended  brand 
promotion  funds  nor  should 
redistribution  of  such  funds  require 
prior  CCC  approval.  These  requirements 
are  inefficient,  time-consuming  and 
counterproductive  since  in  many  cases 
brand  participants  are  funded  at  lower 
than  justified  levels  due  to  budgetary 
constraints. 


Response:  CCC  agrees  with  much  of 
this  conunent.  An  MPP  participant  is  no 
longer  required  to  reannounce  the 
availability  of  unexpended  brand 
promotion  funds.  However, 
redistribution  of  brand  promotion  funds 
must  be  made  in  accordance  with  the 
MPP  participant's  approved  budget 
ceilings  and  activity  plans.  If,  for 
example,  a  redistribution  of  breuid 
promotion  funds  will  increase  a  country 
budget  ceiling  or  add  a  new  brand 
participant  to  the  activity  plan,  then  the 
MPP  participant  must  submit  an  activity 
plan  amendment  request  (APAR)  to  CCC 
for  approval  prior  to  redistribution.  CCC 
omitted  the  substance  of  §  1485.14(e)(5) 
from  the  final  rule. 

Comment:  CCC  should  allow  advance 
payments  under  EIP/MPP  agreements 
and  MPP  brand  promotion  programs. 
Advertising  agencies  and  suppliers 
working  on  brand  promotions  should 
not  have  to  wait  longer  for  payment 
than  similar  organizations  working  on 
generic  promotions.  Furthermore, 
advance  billing  and  payment  is  standard 
practice  in  the  broadcast  and  print 
media  business.  Advances  allow 
participants  to  negotiate  lower  rates  and 
ensure  better  positioning  and  placement 
of  advertising  in  the  media. 

Response:  CCC  expects  brand 
participants  to  have  sufficient  working 
capital  to  cover  the  total  cost  of 
promotional  activities  since  they  are 
expected  to  directly  profit  from  such 
activities. 

Comment:  EIP/MPP  participants  and 
brand  participants  should  only  be 
required  to  maintain  receipts  for 
expenditures  on  brand  promotions 
which  exceed  $25.00,  as  is  the  case  with 
generic  promotions. 

Response:  CCC  adopted  the 
suggestion  to  only  require  receipts  for 
program  related  expenditures,  other 
than  STRE.  which  exceed  S25.00.  This 
change  is  reflected  in  §  1485.20(a)(3)(i) 
and  (ii). 

Comment:  New  brand  participants 
should  not  be  Hmited  to  a  maximum 
reimbursement  rate  of  50  percent  when 
former  participants  in  the  Targeted 
Export  Assistance  program  are  eligible 
to  receive  reimbursement  rates  that 
exceed  50  percent.  This  rule  precludes 
funds  from  being  distributed  equitably 
throughout  the  agricultural  sector.  It 
also  violates  the  Robinson-Patman  and 
Cla\1on  Antitrust  acts  because  it 
restrains  trade  by  providing  an 
advantage  to  one  company  over  another. 

Response:  This  provision  is 
specifically  mandated  by  Congress  in 
section  203(g)(2)  and  (3)' of  the 
Agricultural  Trade  Act  of  1978,  as 
amended  by  section  1531  of  the  Food, 
Agriculture,  Conservation,  and  Trade 


(FACT)  Act  of  1990.  New  participants 
are  only  eligible  for  a  higher 
reimbursement  rate  if,  as  described  in 
§  1485.16(g)(1)  and  (2).  there  has  been 
an  affirmative  action  by  the  U.S.  Trade 
Representative  under  section  301  of  the 
Trade  Act  of  1974  with  respect  to  the 
unfair  trade  practice  cited  and  U.S. 
market  share  of  the  agricultural 
commodity  concerned  has  decreased.  In 
such  case,  CCC  shall  determine  the 
appropriate  rate  of  reimbursement. 

Comment:  Are  fees  charged  by  a 
contracted  firm  eligible  expenditures 
under  the  MPP  brand  promotion 
program?  For  example,  "a  contracted 
firm,  either  domestic  or  international,  is 
hired  by  a  MPP  brand  participant.  The 
contracted  firm  is  hired  to  make  and 
manage  all  arrangements  for  the 
company's  participation  in  a  trade 
show — order  the  booth  space,  rent  the 
tables  and  A-V  equipment,  hire  the 
booth  attendants  — r*   *   *  The 
contracted  firm  charges  a  fee  for  their 
[sic]  services  to  coordinate  the  details 
for  the  company's  participation  in  the 
trade  show." 

Response:  CCC  will  reimburse  an 
MPP  participant  or  EIP/MPP  participant 
for  fees  charged  by  a  contractor  to 
implement  a  brand  promotion  activity. 
This  point  is  clarified  in  §  1485.16(b)(9). 

Comment:  Why  are  MPP  participants 
required  to  announce  the  availability  of 
the  MPP  to  U.S.  commercial  entities 
when  the  participant  chooses  to  conduct 
brand  promotions  solely  with  foreign 
firms?  CCC  .should  establish  different 
procedures  for  administering  brand 
programs  with  U.S.  and  foreign 
commercial  entities. 

Response:  It  appears  that 
§  1485.14(e)(3)  of  the  interim  rule  has 
been  misinterpreted  by  the  commenter 
An  MPP  participant  may  request 
approval  to  conduct  brand  promotion 
activities  with  either  U.S.  commercial 
entities  or  foreign  firms  or  both.  If  an 
MPP  participant  requests  approval  to 
conduct  brand  promotion  activities 
exclusively  with  foreign  firms,  then  thf 
MPP  participajit  is  not  required  to 
announce  the  program  to  U.S. 
commercial  entities.  CCC  is  unable  to 
respond  to  the  second  comment 
concerning  different  procedures  for 
administering  brand  programs  with  U.S. 
commercial  entities  and  foreign  firms 
since  the  commenter  failed  to  indicate 
why  or  how  this  should  be  done. 

U.S.  Origin  Identification 

CCC  received  two  similar  comments 
on  this  issue. 

Comment:  CCC  should  waive  the 
requirement  that  "all  product  labels, 
promotional  material  and  advertising 
identify  the  origin  of  the  agricultural 
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commodity  or  products*   *   * "  in  those 
instances  where  U.S.  identification 
would  adversely  affect  the  marketability 
or  acceptability  of  a  promotional 
campaign. 

Response:  The  goal  of  the  MPP  is  to 
increase  U.S.  agricultural  exports  and 
establish  a  reputation  for  the  U.S.  as  a 
supplier  of  quality  products.  The  origin 
identification  helps  to  distinguish  U.S. 
products  from  other  competing  foreign 
products.  CCC  recognizes  the 
commenters'  concern  that  in  some 
countries  the  "U.S.A"  origin 
identification  may  hinder  a  participant's 
promotional  efTorts.  Therefore,  a 
participant  may  request  an  exemption  to 
the  "U.S.A"  labelling  requirement.  The 
Deputy  Administrator  will  determine, 
on  a  case  by  case  basis,  whether 
sufficient  justification  exists  to  grant 
such  an  exemption.  CCC  also  recognizes 
that  one  could  interpret  the  phrase  in 
the  interim  rule,  "the  origin  of  the 
.'igricultural  *   *   •  products",  as  the 
place  where  a  product  is  processed, 
packaged  or  manufactured.  This, 
however,  does  not  emphasize  the  source 
of  the  commodities  and.  therefore, 
necessarily  further  the  market 
development  goals  of  the  MPP.  CCC 
clarified  this  issue  in  §  1485.23(e)(G)  and 
(0  of  the  final  rule  by:  1)  Listing  those 
spncific  terms  which  are  acceptable  for 
U.S.  origin  identification;  2)  allowing 
other  U.S.  regional  designations  if 
approved  in  advance  by  CCC;  and  3) 
adopting  a  size  standard  for  such  origin 
i(lj;ntification. 

Consumer-orierifad  Shows  and 
Advertising        \ 

C;CC  received  jlO  similar  comments  on 
this  issue. 

Comment:  CCC  should  reimburse 
j)arti(:i pants  for  promotional  costs 
as.sociated  with  consumer  shows. 
Consumer  shows  are  an  extremely  cost- 
nffectivo  means  for  reaching  a  target 
audience  and  offer  the  best  opportunity 
to  reach  the  greatest  number  of  people 
in  a  short  amount  of  time  with  a  low  per 
I)erson  cost.  Consumer  shows  are  also 
particularly  important  for  introducing 
new  products  into  a  market  because 
they  help  build  brand  awareness. 
Limiting  reimbursement  to  trade-only 
shows  fails  to  recognize  the  power  of 
the  consumer  in  the  buying  decision  of 
retailers  and  importers. 

Response:  CCC  agrees  that  consumer- 
oriented  shows  and  consumer 
advertising  can  be  effective  market 
development  acUvities  bv  stimulating 
demand  for  U.S.  agricultural 
commodities.  CCC  amended 
§  1485.16(b)(6)  to  include  "consumer 
exhibits  and  shows". 


Compensation/Allowances  for  U.S. 
Citizens  and  U.S.  Contractors 

CCC  received  six  comments  on  this 
issue. 

Comment:  Increase  the  limit  on 
payment  of  salary  and  allowances  for 
U.S.  citizens  stationed  overseas. 
Response:  CCC  recognizes  that 
compensation  levels  may  need  to  be 
adjusted  periodically  to  attract  and 
retain  qualified  individuals  to  manage 
overseas  offices.  Therefore,  CCC  will 
reimburse,  in  whole  or  in  part,  the  cost 
of  compensation  and  allowances  for 
each  U.S.  citizen  stationed  overseas  not 
to  exceed  125  percent  of  the  level  of  a 
GS-15  Step  10  salary  for  U.S. 
Government  employees.  This  change  is 
reflected  in  §1485. 16(c)(1)  of  the  final 
rule. 

Comment:  Give  MPP  participants  the 
flexibility  to  establish  a  "pool  of  funds" 
to  pay  U.S.  citizen  salaries  and 
allowances.  The  maximum  amount 
authorized  for  this  "pool"  would  be 
based  on  the  actual  number  of  U.S. 
citizens  stationed  overseas  multiplied 
by  the  GS-15  Step  10  salary.  MPP 
participants  should  also  have  the 
flexibility  to  pay  only  salarj'  or 
allowances  or  a  combination  of  the  two. 

Response:  CCC  disagrees  with  this 
suggestion.  Congress  has  given  CCC 
discretion  to  operate  and  manage  the 
MPP.  In  doing  so,  CCC  must  balance 
benefits  to  program  participants  against 
limited  financial  resources.  CCC  has 
established  maximum  compensation 
levels  for  which  it  will  reimburse  to 
ensure  the  efficient  use  of  public  funds 
and  to  preserve  consistency  across  all 
commodity  programs.  An  MPP 
participant  may  use  its  own  funds  to 
pay  compensation  and  allowance 
expenses  which  exceed  tlie  prescribed 
maximum  level  and  count  the  difference 
as  a  contribution,  provided  that  such 
compensation  adjustments  are  included 
in  the  MPP  participant's  approved 
activity  plan. 

Compensation  Levels  for  Foreign 
\'ationals 


CCC  received  five  similar  comments 
on  this  issue. 

Comment:  The  limitation  on  salary 
levels  for  foreign  national  employees  is 
too  restrictive,  particularly  in  those 
countries  where  there  is  a  shortage  of 
qualified  personnel.  In  those  cases 
where  the  Foreign  Service  National 
(FSN)  compensation  schedule  is  too 
low,  MPP  participants  should  be 
allowed  to  establish  salary  ranges  or 
alternative  compensation  systems  for 
foreign  nationals  based  on  in-country 
sur\'eys. 

Response:  Congress  has  given  CCC 
discretion  to  operate  and  manage  the 


MPP.  In  doing  so,  CCC  must  balance 
benefits  to  program  participants  against 
limited  financial  resources.  CCC  has 
established  a  maximum  level  for 
compensation  of  a  non-US.  employee  or 
non-U.S.  contractor  for  which  it  will 
reimburse  to  ensure  the  efficient  use  of 
public  funds  and  to  preserve 
consistency  across  all  commodity 
programs.  An  MPP  participant  m'ay  use 
its  own  funds  to  pay  compensation  that 
exceeds  the  prescribed  maximum  level 
and  count  tlie  difference  as  a 
contribution,  provided  that  such  salary- 
adjustment  is  included  in  the  MPP 
participant's  approved  activity  plan. 

Comment:  Tne  rule  does  not  provide 
guidance  for  those  instances  where 
fherf!  is  no  FSN  salarj-  plan  in  the  local 
embassy. 

Response:  In  countries  where  an  FSN 
salary  plan  does  not  exist,  CCC  will  not 
reimburse  any  portion  of  compensation 
that  exceeds  locally  prevailing  levels. 
The  MPP  participant  is  responsible  for 
documenting  such  compensation  levels 
by  a  salary  survey  or  other  means.  A 
justification  for  the  compensation  levels 
must  be  presented  in  the  MPP 
participant's  activity  plan.  This  point  is 
clarified  in  §  1485.16(c)(3)(ii). 

Comment:  Once  established,  salary 
levels  of  supergrades  should  not  be  ' 
reduced  unless  the  top  grade  of  the  local 
FS.\  salary  plan  is  reduced. 

Response:  An  MPP  participant  is  only 
required  to  reduce  the  compensation 
levels  for  supergrades  when  the  FSN 
salary  plan  is  reduced.  However,  an 
MPP  participant  may  reduce  the 
compensation  levels  for  supergrades  at 
other  times  if  deemed  appropriate  by 
the  MPP  participant. 

Fues  Paid  to  Consultants  and 
Contractors 

CCC  received  three  similar  commoiits 
on  this  issue. 

Comment:  Define  the  terms 
"consultant"  and  "contractor". 

Comment:  The  limitation  on  fens  paid 
to  consultants  is  too  restrictive.  The 
final  rule  should  permit  participants  to 
pay  prevailing  local  rates. 

Response:  CCC  recognizes  that  the 
terms  "consultant"  and  "contractor"  an; 
not  clearly  defined  and  in  some 
instances  may  not  be  discernibly 
different.  Therefore,  to  eliminate  this 
ambiguity,  CCC  has  deleted  all 
references  to  the  term  "consultant"  anri 
replaced  it  with  the  term  "ccmtractor" 
CCC  has  established  a  maximum  level 
for  contractor  fees  for  which  it  will 
reimburse  to  ensure  the  efficient  use  of 
public  funds  and  to  preserve 
consistency  across  all  commodity 
programs.  CCC  will  not  reimburse  anv 
portion  of  a  daily  contractor  fee  that 
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exceeds  the  daily  gross  salary  of  a  GS- 
15  Step  10  for  U.S.  GovemmeDt 
employees  in  effect  on  the  date  the  fee 
is  earned.  A  participant  may  use  its  own 
funds  to  pay  contractor  fees  which 
exceed  the  prescribed  maximum  level 
and  count  the  difference  as  a 
contribution,  provided  that  the  fee 
adjustment  is  included  in  the 
participant's  approved  activity  plan. 

Contracting  Standards 

CCC  received  two  similar  comments 
on  this  issue. 

Comment:  The  final  rule  should 
contain  additional  guidance  in  the  area 
of  contracting.  Specifically,  CCC  should 
provide  language  relating  to  contracting 
standards. 

Response:  CCC  requires  all 
participating  organizations  to  have  the 
resources  and  ability  to  effectively 
manage  the  program.  CCC  also  expects 
participants  to  have  either  a  solid 
understanding  of  contracting  principles 
and  practices  or  the  resources  to  obtain 
this  expertise.  In  general,  participants 
must  ensure  that  all  fees  for  goods  and 
services  reimbursed  in  any  p>aTt  by  CCC 
are  adequately  documented  by  a 
purchase  order,  invoice  or  contract. 
Participants  must  also  maintain  records 
with  regard  to  the  competitive  bidding 
process  used  to  acquire  the  goods  or 
services.  To  assist  participants.  CCC  has 
included  contracting  procedures  in 
§  1485.23(c). 

Payment  of  Foreign  National  Salaries  in 
Local  Currencies 

CCC  received  six  similar  comments 
on  this  section. 

Comment:  Why  are  MPP  participants 
required  to  pay  salaries  of  foreign 
nationals  in  the  local  currency  and 
salaries  of  U.S.  citizens  stationed 
overseas  in  U.S.  dollars?  MPP 
participants  should  be  permitted  to  pay 
FSN  salaries  in  any  currency  so  long  as 
it  does  not  violate  local  laws.  This 
would  alleviate  problems  arising  from 
foreign  nationals  employed  in  countries 
other  than  their  countr\-  of  origin. 

Response:  CCC  agrees  with  the 
commenters  and  amended  §  1485.19(c) 
to  allow  participants  to  pay  salaries  and 
fees  in  any  currency  if  approved  by  the 
Attache/Counselor.  However, 
participants  are  cautioned  to  consult 
local  laws  and  ordinances  governing 
this  issue. 

I  'se  of  Part-time  Contractors  for  Sen'ices 

CCC  received  one  comment  on  this 
issue. 

Comment:  Can  fees  paid  to  translators 
or  demonstrators  for  promotional 
activities  be  reimbursed  by  CCC? 


Response:  CCC  will  reimburse  a 
participant  for  the  cost  of  part-time 
contractors  such  as  translators  and 
demonstrators  if  such  costs  are  included 
in  a  participant's  approved  activity 
plan. 

Overseas  Administrative  Expenses 

CCC  received  three  comments  on  this 
issue. 

Comment:  Participants  should  not  be 
solely  liable  for  all  forward  financial 
obligations,  i.e..  severance  payments, 
rental  agreements  and  contracts,  as 
stipulated  in  §  1485.19(c)(2)  and 
§  1485.21(d)(6)  of  the  interim  rule. 

Response:  CCC  disagrees  with  this 
comment.  The  availability  of  new  MPP 
resources  may  be  limited  annually  by 
Congress.  Therefore^  CCC  is  unable  to 
prepare  for  forward  year  obligations 
beyond  the  period  of  availability  of 
funds  specified  in  a  participant's 
program  agreement.  CCC  funding  of 
forward  year  obligations  would  unduly 
hinder  promotional  efforts  by  tying  up 
MPP  resources  that  may  otherwise  be 
used  for  actual  activities.  Accordingly, 
the  substance  of  the  interim  rule  is 
adopted. 

Comment:  Are  EIP/MPP  participants 
prohibited  from  sharing  administrative 
expenses,  i.e.,  salaries,  utilities  and 
travel,  with  foreign  third  parties  to 
conduct  joint  promotional  activities? 

Response:  An  EIP/MPP  participant 
may  share  administrative  expenses  with 
a  foreign  third  party  to  conduct  a  joint 
promotion.  However,  such  expenses 
will  not  be  reimbursed  by  CCC  under  an 
EIP/MPP  agreement. 

Application  Process  and  Strategic  Plan 

CCC  received  four  comments  on  this 
issue. 

Comment:  The  initial  EIP/MPP 
participant  should  not  be  required  to 
include  a  strategic  plan  in  its 
application  for  program  funding,  but 
rather  the  strategic  plan  should  be 
included  in  the  activity  plan.  The  initial 
application  for  program  funding  should 
be  a  "generic"  application  which 
describes  the  worldwide  marketing 
situation  for  the  U.S.  industry  as  a 
whole. 

Response:  CCC  disagrees  with  this 
comment.  The  strategic  plan  describes 
the  overall  situation  for  the  agricultural 
commodity  and  the  applicant's  plans, 
projections,  targeted  markets  and  budget 
for  the  activity  plan  year.  The  strategic 
plan  is  essential  for  determining 
appropriate  funding  levels  and  program 
activities.  Accordingly,  the  substance  of 
the  interim  rule  is  adopted. 

Comment:  The  final  rule  should 
contain  provisions  which  protect 
proprietary  and  confidential 


information  of  individual  companies 
from  public  disclosure. 

Response:  CCC's  policy  is  to  treat  all 
program  documents  with  the  utmost 
respect  for  any  proprietary  information. 
CCC  does  not  release  information  which 
could  cause  substantial  competitive 
harm  to  the  submitter  of  the 
information.  If  the  information 
submitted  is  not  readily  identifiable  as 
privileged  or  business  confidential,  CCC 
will  obtain  and  consider  the  views  of 
the  submitter  of  the  information.  If  CCC 
disagrees  with  the  arguments  presented 
by  the  submitter,  CCC  will  give  the 
submitter  sufficient  time  to  pursue  legal 
action  to  prevent  the  release  of  the 
information. 

Activity  Plans 

CCC  received  10  comments  on  this 
section. 

Comment:  Activity  plans  should  not 
be  required  for  each  year  within  a 
multiyear  program,  particularly  when 
there  are  no  changes  to  the  original 
proposal.  The  time  it  takes  to  submit 
annual  activity  plans  and  receive 
approval  from  CCC  causes  undue  delays 
in  the  construction  of  demonstration 
structures  and  risks  continued  third 
party  participation. 

Response:  CCC  agrees  that  timing  for 
large-scale,  multiyear  projects  is 
extremely  important.  However,  CCC 
requires  separate  activity  plans  for  each 
year  covered  by  a  multiyear  agreement 
to  ensure  proper  management  of  limited 
CCC  resources.  The  annual  activity 
plans  also  assist  CCC  in  determining 
whether  program  design  requires 
modification  to  improve  cost 
effectiveness  or  impact.  The  final  rule  is 
adopted  as  written. 

Comment:  The  final  rule  should 
contain  a  provision  which 
accommodates  immediate  or 
unanticipated  changes  to  activity  plans. 
This  could  be  accomplished  by:  (1) 
allowing  retroactive  approval  of  APARs, 

(2)  establishing  a  same-day  or 
immediate  approval  process  for  APARs, 

(3)  allowing  a  10  percent  budget  overrun 
for  each  activity,  (4)  allowing  a  10 
percent  budget  shift  at  the  end  of  the 
plan  year,  or  (5)  allowing  a  participant 
to  verbally  notify  the  Division  Director 
prior  to  implementation  of  the  activity 

Response:  Past  experience  has  proven 
that  retroactive  approval  authority 
creates  unnecessarv'  administrative 
burdens  and  that  "after-the-fact"  change 
becomes  the  norm  rather  than  the 
exception.  Adjustments  to  activity  plans 
can  be  made  with  CCC  approval  in  an 
expeditious  manner  using  existing 
policies  and  procedures.  Accordingly, 
the  final  rule  is  adopted  in  this  regard. 


Comment:  Activity  plan  years  should 
correspond  to  the  U.S.  Government's 
fiscal  year. 

Response:  CCC  would  prefer  to  have 
a  single  activity  plan  year  for  all 
participants.  However,  CCC  recognizes 
that  Actors  such  as  varying  crop  seasons 
and  the  Federal  budget  process  make 
this  illogical. 

Comment:  Will  CCC  consider 
approval  of  individual  activities  prior  to 
the  approval  of  an  entire  activity  plan? 

Response:  Program  planning  is  a 
primary  tool  used  to  guide  the 
implementation  and  successful 
completion  of  market  development 
activities.  CCC  will  not  grant  approval 
for  activities  prior  to  the  announcement 
of  program  allocations  nor  prior  to  the 
start  of  a  participant's  activity  plan. 
However,  CCC  may  grant  approval  for 
individual  activities  on  a  case-by-case 
basis  before  approving  a  participant's 
entire  activity  plan. 

Comment:  CCC  should  provide  more 
detailed  informaUon  about  deadlines  for 
submission  of  activity  plans. 

Response:  The  rule  does  not  contain 
a  deadline  for  the  submission  of  activity 
plans;  however,  MPP  participants 
should  submit  activity  plans  at  least  45 
business  days  prior  to  the  start  of  the 
proposed  activities  in  order  to  ensure 
adequate  time  for  review  and  approval 
by  CCC. 

Comment:  CCC  should  be  required  to 
approve  or  disapprove  APARs  within 
two  weeks  of  receipt. 

Response:  CCC's  policy  is  to  review 
activity  plans  and  APARs  in  an 
expeditious  manner.  A  specific  time 
period  is  not  practical.  However, 
participants  should  allow  adequate  time 
for  review  and  approval  of  APARs. 

Allocation  of  CCC  Resources 

CCC  received  one  comment  on  this 


issue. 

Comment:  CCC  should  not  consider. 
as  one  criterion  for  allocating  resourc^, 
the  appUcant's  ability  to  monitor  and 
evaluate  the  activities  proposed  in  the 
strategic  plan  since  this  information  was 
not  specifically  solicited  as  part  of  the 
application. 

Response:  The  rule  explicitly  states 
that  CCC  takes  into  account  the 
appUcanfs  provisions  for  monitoring 
and  evaluating  activities  proposed  in 
the  strategic  plan  when  reviewing 
applications  for  program  funding. 
Evaluation  is  an  integral  part  of  the  MPP 
and  serves  as  a  basis  for  continuing, 
altering  or  eliminating  activities 
proposed  in  the  strategic  plan.  The 
application  approval  criteria  and 
allocation  factors  arc  provided  in 
§  1485.14(b)  and  (c)  of  the  final  rule. 


Product  Samples.  Product  Development, 
Packaging  and  Labeling 

CCC  received  nine  comments  on  these 
issues. 

Comment:  Packaging  and  design 
expenses  should  be  eligible  for 
reimbursement  by  CCC. 

Comment:  CCC  should  amend 
§  1485.1 7(d)(14)  of  the  interim  rule  to 
read  "Labeling,  packaging  and 
associated  design  expenses,  except 
when  the  MPP  participant's  logo  or 
generic  symbol  is  made  part  of  the 
packaging  for  the  branded  promotion 
activity,  hi  that  case,  a  pro-rated 
expense  based  on  the  size  of  the  logo  or 
symbol  in  relation  to  the  entire  package 
surface  area  will  be  reimbursed." 

Response:  Congress  has  given  CCC 
discretion  to  operate  and  manage  the 
MPP.  In  doing  so.  CCC  must  balance 
benefits  to  program  participants  against 
limited  financial  resources.  CCC  will 
not  provide  reimbursement  for 
packaging,  labeling  and  other  design 
expenditures  because  these  costs  are 
associated  with  the  production  of  the 
final  product  rather  than  the  promoUon. 
CCC  also  considers  origin  identification 
stickers  to  be  a  type  of  label  and. 
therefore,  not  reimbursable  by  CCC 
This  change  is  reflected  in 
§  1485.16(d)(3).  The  suggestion  thai  CCC 
calculate  a  pro-rata  reimbursement  is 
not  practical  to  administer. 

Comment:  The  Deputy  Administrator 
should  have  the  authority  to  approve 
the  use  of  MPP  funds  for  the  purchase 
of  commodity  samples,  particularly  in 
those  instances  where  the  participant 
does  not  own  the  commodity  or 
product. 

Response:  Congress  has  given  CCC 
discretion  to  operate  and  manage  the 
MPP.  In  doing  so,  CCC  must  balance 
benefits  to  program  participants  against 
limited  financial  resources.  CCC  will 
not  provide  reimbursement  for  product 
samples  because  products  samples  are 
of  minimal  cost  to  the  industry  involved 
and  could  easily  be  contributed  towards 
the  program. 

Comment:  Does  the  exclusion  of 
product  development  expenses  from 
reimbursement  by  CCC  pertain  only  to 
new  products?  In  other  words,  can' 
participants  be  reimbursed  bv  CCC  for 
expenses  related  to  the  modification  of 
an  existing  product? 

Response:  CCC  will  not  reimburse 
participants  for  the  cost  of  product 
development,  product  mwlification  or 
product  research.  This  prohibition 
applies  to  all  products  for  the  reasons 
identified  in  preinous  responses? 

Comment:  Product  development  and 
design  expenses  should  be  eligible  for 
reimbursement  by  CCC  because  such 


expenses  are  included  in  the  example  in 
the  MPP  handbook. 

Response:  The  particular  example 
cited  by  the  commenter  refers  to  a 
consuhant's  work  in  introducing  a  new 
product  to  the  market  (a  promotional 
activity),  not  in  the  actual  development 
or  design  of  the  product.  The  substance 
of  the  interim  rule  is  adopted. 

Financial  Policies  and  Procedures. 
Reimbursement  Claims  and  Advances 

CCC  received  24  comments  on  these 
issues. 

Comment:  Why  are  reimbursement 
claims  limited  to  no  less  than  $10,000? 
Response:  CCC  requires  participants 
to  consolidate  their  reimbursement 
claims  to  ensure  a  more  effective  use  of 
resources  and  (o  accelerate  the 
reimbursement  process.  Accordingly, 
the  final  rule  is  adopted  in  this  regard. 

Comment:  Why  does  CCC  charge 
reimbursement  claims  against  the  oldest 
unexpended  program  agreement 
balance? 

Response:  This  is  simply  a  procedure 
used  by  CCC  to  ensure  efficient  use  and 
accurate  accounting  of  MPP  funds. 
Since  §  1485.17(h)  of  the  interim  rule 
had  no  significant  bearing  on  a 
participant.  CCC  omitted  this  subsection 
from  the  final  rule. 

Comment:  Why  do  the  regulations 
make  reference  to  reimbursement  with 
CCC  commodity  certificates? 

Response:  Although  a'l  MPP  claims 
are  currently  reimbursed  by  CCC  in 
cash,  circumstances  could  change  where 
it  might  become  necessary  to  return  to 
the  use  of  certificates. 

Comment:  CCC  should  revise 
§  1485.17(k)(2)  of  the  interim  rule  so 
that  participants  are  not  precluded  from 
claiming  previously  billed  amounts 
which  had  been  erroneouslv  disallowed 
by  CCC. 

Response:  CCC  agrees  with  the 
commenter  and  amended  the  final  rule 
in  §  1485.17(a)(8)  to  include  any  amount 
previously  claimed  that  has  not  been 
reimbursed. 

Comment:  CCC  should  extend  the 
deadline  for  submitting  reimbursement 
claims  to  CCC. 

Response:  The  180-day  period  is 
reasonable  based  upon  the  standard 
business  practice  for  submitting  reports 
and  expense  claims.  For  administrative 
ease,  CCC  replaced  the  phrase  "180 
calendar  days"  with  "6  months".  This 
change  is  reflected  in  §  1485.17(d). 

Comment:  Participants  operating 
brand  programs  should  he  allowed  to 
receive  advances. 

Comment:  Brand  participants  should 
be  allowed  to  receive  advances  for 
electronic  media  advertising  since  this 
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type  of  advertising  is  normally 
contractod  one  year  in  advance. 

Response:  CCC  expects  participating 
firms  to  have  sufficient  working  capital 
to  cover  the  total  cost  of  promotional 
activities  since  they  are  expected  to 
directly  profit  from  the  activities. 
Furthermore,  CCC  has  determined  that 
reimbursement,  rather  than  advance 
payment,  ensures  the  most  efficient  use 
of  MPP  funds.  The  substance  of  the 
interim  rule  is  adopted. 

Comment:  CCC  snould  amend 
^  1485.18(b)(1)  of  the  interim  rule  which 
limits  advances  to  no  more  than  40 
percent  of  a  participant's  annual  generic 
budget  approved  by  CCC.  For  example, 
CCC  could:  (1)  provide  a  "working 
advance"  of  up  to  15  percent  of  a 
participant's  annual  budget  with 
additional  special  advances  for  large 
expenditures,  (2)  calculate  the  40 
percent  advance  on  the  basis  of  the  total 
approved  budget  and  eliminate  the  90- 
day  expenditure  rule.  (3)  increase  the 
percentage,  or  (4)  replace  the  40  percent 
advance  limit  with  the  special  advance 
payment  request  system  used  in  the 
Cooperator  program. 

Response:  Since  CCC  is  given  limited 
resources  by  Congress  to  administer  the 
MPP,  CCC  must  balance  benefits  to 
program  participants  with  efforts  to 
reduce  operating  costs  of  the  program. 
The  limitation  on  authorized  advance 
pa\Tnents  reduces  the  amount  of  money 
CCC  borrows  from  the  U.S.  Treasury. 
CCC's  policy  is  to  reimburse 
participants  for  expenditures  incurred 
rather  than  finance  initial  costs. 
Accordingly,  the  final  rule  is  adopted  in 
this  regard. 

Comment:  Extend  the  time  period  that 
MPP  participants  have  to  fully  expend 
their  advances  from  90  to  180  days. 

Response:  The  90-day  period  is 
sufficient  time  to  expend  any  advance. 
The  final  rule  is  adopted  in  this  regard. 

Comment:  Does  §  1485.17(1)(3)  of  the 
interim  rule  which  provides  that 
"activity  expenses  incurred  up  to  30 
days  beyond  the  end  of  an  activity  plan 
year  may  be  charged  back  to  the  budget 
for  that  activity  plan  year"  apply  to  MPP 
participants? 

Response:  This  provision  applies  to 
MPP  and  EIP/MPP  participants.  CCC 
has  provided  additional  clarification  in 
§  1485.16(h)  of  the  final  rule. 

Trax^l  Expenses 

CCC  received  18  comments  on  this 
issue. 

Comment:  CCC  should  amend  the 
regulations  to  permit  reimbursement  for 
"business  class"  travel. 

Response:  CCC  recognizes  that 
participants  may  be  able  to  obtain  a 
particular  class  of  air  travel  at  a  lower 


rate  than  full  fare  economy.  Since  CCC's 
policy  is  to  ensure  the  efficient  use  of 
public  funds,  CCC  will  not  preclude 
business  class  travel,  but  will  not 
reimburse  any  portion  of  air  travel  in 
excess  of  the  full  fare  economy  rate. 
This  change  is  reflected  in 
§  1485.16(c)(8)  of  die  final  rule. 

Comment:  Travel  expenditures  should 
be  reimbursable  under  an  EIP/MPP 
agreement. 

Response:  Congress  has  given  CCC 
discretion  to  operate  and  manage  the 
MPP.  In  doing  so.  CCC  must  balance 
benefits  to  program  participants  against 
limited  financial  resources.  Private 
entities  engn^rd  in  brand  promotion 
activities  should  bear  their  own  travel 
expenses.  The  substance  of  the  interim 
rule  is  adopted. 

Comment:  Participants  should  be 
permitted  to  develop  their  own  in-housc 
travel  guidelines. 

Response:  Congress  has  given  CCC 
discretion  to  operate  and  manage  the 
MPP.  CCC  has  established  limits  on  the 
amount  and  type  of  travel  expenditures 
that  will  be  reimbursed  by  CCC  to 
ensure  the  efficient  use  of  public  funds 
and  to  preserve  consistency  across  all 
commodity  programs.  Accordingly,  the 
final  rule  is  adopted  in  this  regard. 

Comment:  Are  participants  allowed  to 
calculate  per  diem  at  a  rate  lower  than 
that  permitted  under  the  U.S.  Federal 
Travel  Regulations  (USFTR)? 

Response:  CCC  established  a 
maximum  reimbursement  rate  for  per 
diem  which  is  no  more  than  the  rate 
specified  under  the  USFTR. 
Consequently,  a  lower  rate  of 
reimbursement  is  permissible. 

Comment:  Eliminate  §  1485.22(b)  of 
the  interim  rule  which  requires 
participants  to  notify  the  Attache/ 
Counselor  in  writing  in  advance  of 
proposed  travel  to  that  country.  This 
provision  is  more  restrictive  than  the 
former  Targeted  Export  Assistance 
program  guidelines  and  is  inconsistent 
with  the  Paperwork  Reduction  Act. 

Response:  The  Attache/Counselor 
must  be  notified  prior  to  any  travel  in 
order  to  effectively  supervise  and 
support  program  activities  in  his  or  her 
country  of  responsibility.  Accordingly, 
the  final  rule  is  adopted  in  this  regards 

Comment:  Participants  should  be 
permitted  to  choose  one  of  two 
reimbursement  options  for  travel 
expenses — either  per  diem  or  living 
expenses. 

Response:  Congress  has  given  CCC 
discretion  to  operate  and  manage  the 
MPP.  CCC  has  adopted  the  USFTR  to 
ensure  uniformity  in  administering  the 
program  and  accounting  for  travel 
expenditures.  Accordingly,  the  final 
rule  is  adopted  in  this  regard. 


Comment:  Participants  should  be 
permitted  to  use  MPP  funds  to  lease 
vehicles  when  it  can  be  shown  that  the 
lease  cost  would  be  lower  than  the  cost 
associated  with  the  use  of  a  privately 
owned  vehicle. 

Response:  CCC's  policy  is  to  ensure 
the  most  efficient  use  of  limited 
resources.  It  would  be  virtually 
impossible  for  a  participant  to  provide 
an  accurate  number  of  miles  to  be 
travelled  for  project  business  during  the 
term  of  a  leasing  agreement. 
Consequently,  CCC  would  not  be  able  to 
compare  the  cost  of  leasing  a  vehicle  for 
an  extended  time  period  to  the  cost  of 
using  a  privately  owned  vehicle. 
Accordingly,  the  substance  of  the 
interim  rule  is  adopted. 

Comment:  CCC  snould  amend 
§  1485  22(d)  of  the  interim  rule  which 
states  that  reimbursement  for  the  use  of 
privately  owned  automobiles  will  be 
calculated  on  the  basis  of  the  local  U.S. 
Embassy's  fixed  rate  per  mile. 
Participants  should  be  reimbursed  by 
CCC  for  costs  based  on  prevailing  local 
practices  rather  than  the  Embassy  rate, 
particularly  in  those  instances  where 
the  U.S.  Embassy  does  not  have  a  fixed 
rate  per  mile  or  where  U.S.  Embassy 
personnel  can  buy  gas  from  a  Post 
Exchange. 

Response:  Congress  has  given  CCC 
di.scretion  to  operate  and  manage  the 
MPP.  CCC's  policy  is  to  ensure  the 
efficient  use  of  limited  resources  and  to 
preserve  consistency  across  all 
commodity  programs.  In  support  of  this 
policy.  CCC  has  established  a  maximum 
reimbursement  rate  for  the  authorized 
use  of  a  privately  owned  automobile 
equal  to  the  U.S.  Embassy's  fixed  rate 
per  mile.  This  uniform  policy  also 
simplifies  administration  and  program 
compliance  requirements.  A  participant 
may  expend  an  amount  in  excess  of  the 
amount  reimbursed  by  CCC  and  count 
the  difference  as  a  contribution, 
provided  that  the  adjustment  is 
included  in  the  participant's  approved 
activity  plan.  Accordingly,  the  final  rule 
is  adopted  in  this  regard. 

Promotional  Items  and  Token  Gifts 

CCC  received  nine  similar  comments 
on  this  issue. 

Comment:  CCC  should  either 
reimburse  participants  for  the  total  cost 
of  giveaways,  awards  and  prizes  or 
establish  a  maximum  allowable  amount 
for  these  items. 

Response:  CCC  agrees  that 
inexpensive  promotional  items  such  as 
giveaways,  awards  and  prizes  can  be 
useful  market  development  tools.  CCC 
will  reimburse  the  cost  of  giveaways, 
awards,  prizes,  gifts  and  other  similar 
promotional  materials  up  to  $1.00  per 
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promoUonal  item  This  change  is 
refiected  in  §  1485.16(b)(10)  and  (d)(ll) 
of  the  final  rule. 

Comment:  The  term  "token  gift"  is 
not  defined  and.  therefore,  should  be 
deleted  from  the  rule. 

Comment:  CCC  should  define  "token 
gift"  as  "any  promotional  item  costing 
under  $5.00". 

Response:  CCC  deleted  the  word 
"token"  from  die  final  rule.  The  term 
"gift"  has  ordinary  and  customary 
meaning  and  docs  not  require  ftirther 
definition.  CCC  will  reimburse  a 
participant  for  the  cost  of  gifts  subject  to 
the  limitation  Oiat  CCC  will  not 
reimburse  more  than  $1.00  per  item. 

Activities  in  the  United  States 

CCC  received  one  comment  on  this 
issue. 

Comment:  All  MPP  participants 
should  b'.!  permitted  to  claim 
reimbursement  for  market  development 
activities  conducted  in  the  United 
States.  Foreign  market  development 
programs  have  typically  allowed  travel 
expenditures  in  the  United  States  for 
foreign  trade  teams  when  part  of  an 
international  trip  and  participation  fees 
for  foreign  participants  in  grain  grading 
seminars  in  the  United  States. 

Response:  CCC  agrees  that  certain 
activities  conducted  in  the  United  States 
may  be  valuable  and  appropriate  for 
specific  foreign  market  development 
programs.  Consequently,  CCC  will 
reimburse  an  MPP  participant  for  the 
cost  of  trade  showrs,  seminars  and 
educational  training  conducted  in  the 
United  States.  This  change  is  reflected 
in  §  1485.16(c)(25). 

Participation  Fees]  | 

CCC  received  one  comment  on  this 
issue. 

Comment:  Clarify  §  1485.17(d)(7)  of 
the  interim  nde  which  states  that 
participation  fees  for  United  States 
Government-sponsored  activities  will 
not  be  reimbursed  by  CCC. 

Response:  CCC  will  not  reimburse  the 
cost  of  fees  for  participating  in  United 
States  Government  sponsored  activities, 
other  than  trade  fairs  and  exhibits, 
because  in  these  instances  the  United 
States  Government  finances  most  of  the 
activity  expenses.  Although 
participation  fees  for  United  States 
government-sponsored  activities,  other 
than  trade  fairs  and  exhibits,  are  not 
reimbursable  by  CCC.  they  may  be 
counted  as  a  contribution. 
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availabihty  of  the  agricultural 
commodity,  product,  or  brand  product 
over  the  duration  of  the  proposed 
agreement?  Some  agricultural  products 
are  always  in  sufficient  supply. 

Response:  The  primary  objective  of 
the  MPP  is  to  increase  U.S.  agricultural 
exports  by  stimulating  demand  in 
foreign  markets.  The  development  and 
maintenance  of  new  export  markets  for 
U.S.  agricultural  commodities  are 
dependent,  in  part,  upon  knowledge  of 
the  U.S.  supply  situation.  Accordingly, 
the  final  rule  is  adopted  in  this  regard. 

Reimbursement  for  Demonstration  or 
Training  Activities 

CCC  received  four  comments  on  this 
section. 

Comment:  What  is  meant  by  the 
phrase  "training  activities"  in 
§  1485.17(c)  of  die  interim  rule?  Does 
this  refer  to  die  construction  of  training 
facilities  or  technical  training  activities 
in  general? 

Response:  CCC  recognizes  that  the 
term  "training  activities"  is  ambiguous. 
To  clarify  this  issue,  CCC  replaced  the 
phrase  "demonstration  and  Uraining 
activities"  with  "demonstration 
projects"  in  die  final  rule. 
"Demonstration  projects"  is  defined  in 
§  1485.1  l(j)  and  does  not  include 
technical  training  activities. 

Comment:  CCC  should  not  impose  a 
limit  of  no  more  than  one  demonstration 
or  training  activity  under  each  MPP 
agreement  for  each  market. 

Comment:  Does  the  limitation  on 
demonstration  and  training  activities 
apply  to  the  annual  activity  plan  or  any 
successive  year  in  the  market? 

Response:  CCC  recognizes  that  more 
than  one  demonstration  project  may  be 
appropriate  to  overcome  different 
constraints  widiin  a  particular  market. 
Therefore,  CCC  will  consider  proposals 
for  demonstration  projects  provided 
that:  (1)  no  more  than  one  such 
demonstration  project  per  constraint  is 
undertaken  in  a  market;  (2)  the 
constraint  to  be  addressed  in  die  market 
is  a  lack  of  technical  knowledge  or 
expertise;  (3)  the  demonstration  project 
is  a  pracUcal  and  cost  effective  method 
of  overcoming  the  constraint;  and  (4)  a 
foreign  Uiird  party  participates  in  the 
demonstration  project  through  a  written 
agreement. 


Export  Availability  \ 

CCC  received  one  comment  on  this 
issue. 

Comment:  Why  are  MPP  applicants 
required  to  describe  the  export 


Significant  Program  Provisions 

CCC  received  one  conunent  oa  this 
section. 

Comment:  How  will  CCC  apply  the  50 
percent  reimbursement  rule  when  a 
brand  product  is  not  entirely  100 
percent  U.S.  origin? 

Response:  EaSi  MPP  or  EIP/MPP 
applicant  must  declare,  in  its 


appUcation,  the  percentage  of  U.S. 
origin  of  the  promoted  agricultural 
commodity  by  weight,  exclusive  of 
added  water.  For  any  promoted  brand 
product,  the  reimbursement  rate 
generally  equals  die  lesser  of  die 
percentage  of  U.S.  origin  in  die  brand 
product  or  50  percent.  Each  participant 
must  be  able  to  prove  the  percentage  of 
U.S.  origin  it  declares.  Failure  to 
document  diis  percentage  will  result  in 
repayment  to  CCC. 

Business  Confidential itv 

CCC  received  seven  similar  comments 
on  this  issue. 

Comment:  The  final  regulation  should 
contain  language  which  protects  die 
contents  of  a  participant's  application 
and  activity  plans. 

Response:  CCC's  policy  is  to  treat  all 
program  documents  with  the  utmost 
respect  for  proprietary  information.  CCC 
does  not  release  information  which 
could  cause  substantial  competitive 
harm  to  the  submitter  of  the 
information.  If  the  information 
submitted  is  not  readily  identifiable  as 
privileged  or  business  confidential,  CCC 
will  obtain  and  consider  the  views  of 
die  submitter  of  the  information.  If  CCC 
disagrees  widi  the  arguments  presented 
by  the  submitter,  CCC  will  give  the 
submitter  sufficient  time  to  pursue  legal 
action  to  prevent  the  release  of  the 
information.  The  release  of  information 
is  governed  by  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552. 
and  7  CFR  Part  1 ,  Subpart  A— Officiai 
Records,  specifically  7  CFR  l.ll. 
Handling  Information  from  a  Private 
Business.  CCC  added  §  1485.23(a)  to  the 
final  rule  relating  to  this  issue. 

Appeals 

CCC  received  one  comment  on  this 
issue. 

Comment:  Amend  §  1485.27(b)  of  the 
interim  rule  to  include  procedures  for 
appealing  compliance  findings. 

Response:  CCC  has  included  specific 
provisions  and  procedures  in  the  final 
rule  for  the  resolution  of  disputes  that 
involve  the  remittance  of  resources  to 
CCC.  The  appeal  procedure  is  designed 
to  ensure  prompt  and  reasonable 
evaluation  and  resolution  of  program 
disputes.  Most  compliance  findings  are 
minor  infractions  of  program  rules 
which,  when  brought  to  die  attention  of 
participants,  are  routinely  resolved. 
Participants  will  be  notified  prompdy 
when  program  discrepancies  are  found 
and  given  an  opportunity  to  remit 
resources  to  CCC  or.  where  Uiere  is  a 
disagreement,  present  additional 
information  in  support  of  the 
participant's  position.  See  §  1485.20(d) 
of  the  final  ride. 
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Export  Incentive  Program 

CCC  received  three  comments  on  this 
section. 

Comment:  CCC  should  not 
differentiate  MPP  participants  from  EIP/ 
MPP  participants  because  generic 
promotions  simply  create  demand  for 
foreign  products. 

Response:  Congress  has  directed  CCC 
to  make  certain  distinctions  between 
brand  and  generic  promotions  in 
recognition  of  the  benefit  that  private 
companies  receive  from  brand 
promotion.  For  example,  the  FACT  Act 
of  1990  provides  that  assistance  for 
brand  activities  shall  not  exceed  50 
percent  of  the  cost  of  implementing  the 
plans.  CCC  also  makes  minor 
distinctions  betvireen  brand  and  generic 
promotions  to  ensure  the  efficient  use  of 
limited  resources. 

CCC  received  38  letters  containing 
nearly  200  comments  from  nonprofit 
trade  associations,  U.S.  companies,  state 
organizations,  state  regional  trade 
groups,  cooperatives,  professional 
associations  and  consulting  firms  in 
response  to  the  interim  rule  published 
on  November  17,  1993.  (58  FR  60550). 

Independent  Audits 

CCC  received  14  comments  on  this 
issue. 

Comment:  CCC  should  not  have  the 
authority  to  require  independent  audits 
of  program  activities. 

Comment:  If  the  provision  for 
independent  audits  is  necessary,  then 
CCC  should  develop  specific  criteria  to 
avoid  arbitrary  implementation  and  to 
keep  costs  reasonable  for  MPP 
participants. 

Comment:  The  Compliance  Review 
Staff  and  the  General  Accounting  Office 
are  in  the  best  position  to  conduct 
audits  of  the  MPP  because  of  their 
familiarity  with  federal  regulations. 

Comment:  The  current  system  used 
for  compliance  reviews  is  thorough, 
rigorous,  professional  and  nonpartial, 
and  fulfills  the  audit  needs  of  the 
program. 

Comment:  This  provision  should  be 
clarified  so  as  not  to  preclude  the  use  of 
CCC  resources  for  other  types  of 
program  evaluations. 

Comment:  CCC  should  only  require 
independent  audits  in  extreme  cases  of 
mismanagement  or  fraud. 

Comment:  CCC's  sole  discretion  to 
require  independent  audits  poses  a 
jeopardy. 

Comment:  In  the  absence  of 
confirmed  non-compliance  with 
program  regulations,  CCC  should  pay 
for  any  independent  audits  it  requires. 

Comment:  CCC  should  amend  the 
final  rule  to  allow  a  participant  to 


document  its  compliance  with  program 
requirements. 

Comment:  Independent  audits  could 
be  beneficial  in  those  instances  where 
compliance  reviews  reveal  the  need  for 
such  audits. 

Comment:  Each  participant  in  the 
program  should  be  required  to  have  an 
annual  independent  audit  of  its  own 
accounting  system. 

flesponse;  CCC's  authority  to  require 
independent  audits  was  legislated  by 
Congress  in  section  1302(b)(2)(E)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993.  CCC  will  only  use  this  authority 
when  it  determines  that  further  review 
is  necessary  in  order  to  ensiue 
compliance  with  program  requirements. 
This  provision  is  contained  in 
§  1485.20(c)(5). 

Definitions 

CCC  received  63  comments  on  this 
section. 

Comment:  CCC  should  clearly  define 
the  term  "U.S.  entities"  and  limit 
participation  in  the  MPP  to  U.S.  entities. 

Response:  CCC  limits  direct 
participation  in  the  MPP  to  U.S. 
agricultural  trade  organizations, 
nonprofit  state  regional  trade  groups, 
agricultural  cooperatives  and  State 
agencies.  Participation  by  foreign 
entities  only  occurs  through  third  party 
arrangements.  The  term  "U.S. 
commercial  entity"  is  defined  at 
§1485.11(ff)  of  the  final  rule. 

Comment:  The  definition  of  "market" 
as  "a  single  country"  is  too  narrow  and 
rigid.  The  definition  should  be  modified 
to  take  into  account  the  different  types 
of  market  segments  within  a  country 
such  as  discrete  geographic  regions, 
audiences  and  distribution  outlets. 

Comment:  Defining  "market"  as 
anything  other  than  "a  single  country" 
would  create  more  uncertainty. 

Comment:  If  participants  defined 
markets  in  terms  of  geographic  regions, 
it  would  likely  be  perceived  by  the 
public  as  an  attempt  to  circumvent  the 
graduation  requuoment. 

Response:  CCC  recognizes  that  many 
market  segments  can  exist  within  a 
single  country.  Depending  on  the 
particular  agricultural  commodity 
promoted,  a  market  could  be  defined  by 
a  geographic  region,  target  audience  or 
demographic  group.  Because  numerous 
market  segments  could  exist  within  a 
coimtry,  CCC  decided  to  define 
"market"  as  "a  single  country".  This 
eliminates  the  need  for  interpretation 
and  reduces  the  administrative  burden 
on  both  the  participant  and  CCC. 
Accordingly,  the  final  rule  is  adopted  in 
this  regard. 

Comment:  The  term  "U.S.  firm" 
should  be  defined  as  "any  firm  thaf  is 


incorporated  in  the  U.S.  and  has  a 
physical  entity  located  within  the  U.S." 

Response:  CCC  did  not  define  the 
term  "U.S.  firm"  in  the  final  rule 
because  a  definition  is  not  necessary  in 
the  context  of  the  final  regulation. 

Comment:  CCC  should  define  the 
terms  "supplement"  and  "supplant". 

Response:  "Supplement"  and 
"supplant"  are  statutory  terms  for 
which  Congress  did  not  assign  any 
special  meaning.  CCC  has  determined 
that  these  terms  have  ordinary  and 
customary  meanings  and,  therefore,  do 
not  require  further  definitions  in  the 
final  rule. 

Unfair  Trade  Practices 

CCC  received  comments  regarding  the 
requirement  that  assistance  under  the 
MPP  only  address  unfair  trade  practices. 
Recent  legislation  implementing  the 
Uruguay  Round  negotiations  of  the 
General  Agreement  on  Tariffs  and  Trade 
deleted  this  requirement.  Accordingly, 
CCC  has  revised  the  final  rule  to  delete 
this  requirement  from  the  regulation. 
However,  an  unfair  trade  practice  is  still 
relevant  in  determining  reimbursement 
rates  for  brand  promotions.  Sec 
§  1485.16(g). 

Graduation 

CCC  received  31  comments  on  this 
issue. 

Comment:  CCC  should  retain  the 
provision  which  limits  promotional 
assistance  for  brand  products  to  no  more 
than  five  years  in  a  single  market. 

Comment:  Does  the  five-year  limit  on 
promotional  assistance  apply  to 
individual  products  or  product  lines? 

Comment:  CCC  should  retain  the 
provision  which  allows  for  continued 
promotional  assistance  beyond  the  five- 
year  limit  based  on  the  continued 
existence  of  an  unfair  trade  practice  or 
identification  of  a  new  unfair  trade 
practice. 

Comment:  The  final  rule  should 
contain  a  provision  which  allows  for 
exceptions  to  the  five-year  limit  in 
unusual  or  unexpected  circumstances. 
For  example,  in  the  event  of  market 
disniptions  or  new  trade  barriers  which 
restrict  market  access,  the  affected  years 
should  not  count  toward  the  five-year 
limit. 

Comment:  CCC  should  consider 
providing  assistance  for  more  than  five 
years  in  a  market  when  there  is  "the 
obvious  threat  of  unfair  foreign  trade 
practices"  or  when  industries  have 
successfully  expanded  exports  to  that 
market. 

Comment:  "When  significant  changes 
in  restrictive  laws  or  in  distribution 
channels  effectively  create  a  new 
market,  these  countries  should  be 


considered  for  funding  beyond  five 
years." 

Comment:  The  five-year  limitation  on 
promotional  assistance  for  a  specific 
brand  product  in  a  single  market  does 
not  take  into  account  the  dynamic 
nature  of  the  international  marketplace 
and  diminishes  the  flexibility  and 
impact  of  the  program.  The  hmitation 
on  promotional  assistance  should  be 
based  on  factors  such  as  return  on 
investment,  product  life  cycle  and 
market  share. 

Comment:  CCC  should  continue  to 
provide  assistance  to  all  commercial 
entities  in  a  market  until  the  unfair 
trade  practice  i$  eliminated. 

Comment:  "The  interim  regulations 
unnecessarily  l^mit  the  Secretary's 
authority  to  waive  the  five-year  limit." 

Response:  CQC  recognizes  that 
circum«;tances  other  tlian  the  continued 
existent  p  of  an  unfair  trade  practice  or 
identifiidtion  of  a  new  unfair  trade 
practice  may  warrant  consideration  for 
iissistance  to  promote  a  specific  brand 
jiroduct  in  a  single  market  for  more  than 
five  years.  Therefore,  CCC  eliminated 
this  requirement  fi-om  the  final  rule. 
CCC  may  provide  assistance  to  promote 
a  specific  product  in  a  single  market  for 
more  than  five  years  when  CCC 
determines  that  further  assistance  is 
necessary  to  meet  the  objectives  of  the 
program.  CCC  will  apply  the  five-year 
limitation  to  single  brand  products  in  a 
market,  not  to  product  lines.  However, 
the  Deputy  Administrator  shall 
determine,  at  the  Deputy 
Administrator's  discretion,  whether  two 
or  more  brand  products  in  any  given 
country  are  substantially  the  same 
product.  These  changes  are  reflected  in 
§  1485.14(d)  (2)  and  (3). 

Comment:  Generic  programs  should 
not  be  subject  to  the  five-year  limit  on 
promotional  assistance. 

Response:  Section  1302(b)(2)(B)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  and.  therefore,  this  final  rule, 
establish  a  five-year  limit  on 
promotional  assistance  for  brand 
products,  not  generic  products  or 
programs.  , , 

Contributions      I ' 

CCC  received  four  comments  on  this 
issue.  i 

Comment:  Althldugh  it  is  extremely 
important  for  MPP  participants  to 
commit  their  owti  resources  to  the 
program,  a  strict  10  percent  minimum 
contribution  for  nonbrand  promotion 
may  be  a  burden  to  some  participants. 
The  regulations  should  contain  a 
provision  which  allows  CCC  to  grant 
exceptions  to  the  10  percent 
contribution  leveL 


Response:  This  contribution 
requirement  is  statutorily  mandated  by 
section  1302(b)(2)(C)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993.  CCC 
cannot  change  the  language  of  this 
statute  through  regulations. 
Accordingly,  the  final  rule  is  adopted  in 
this  regard. 

Comment:  State  groups  should  be 
allowed  to  count  "in-kind  expenses", 
i.e.,  staff  time  of  member  State 
Departments  of  Agriculture,  toward 
their  MPP  participant  contribution. 

Response:  Any  MPP  participant  may 
count,  as  part  of  its  contribution,  time 
and  expenses  incurred  by  member 
organizations  provided  such 
contributions  are  for  the  overall 
administration  or  management  of  the 
participant's  entire  MPP. 

Comment:  Clarify  the  sentence  "CCC 
may  increase  the  required  contribution 
level  in  any  subsequent  year  that  an 
eligible  trade  organization  receives 
assistance  for  nonbrand  promotion.". 
What  criteria  or  standards  will  be  used 
for  increasing  a  participant's 
contribution  level? 

flesponse;  This  provision  is  statutorily 
mandated  by  section  1302(b)(2)(C)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993.  Therefore,  in  deciding  whether  to 
increase  the  required  contribution,  CCC 
will  consider  the  participant's  ability  to 
increase  its  contribution  above  the 
minimum  level.  This  is  explicitly  stated 
in  the  rule  and  requires  no  further 
clarification. 

Comment:  Is  the  10  percent  minimum 
contribution  level  calculated  on  an 
individual  activity  basis  or  on  an 
aggregate  basis? 

Response:  An  MPP  participant  is 
required  to  contribute  an  amount  which 
is  not  less  than  10  percent  of  total  CCC 
resources  expended  for  nonbrand 
promotions  during  the  approved  activity 
plan  year. 

Comment:  Does  the  minimum  10 
percent  contribution  requirement  apply 
to  multiyear  proposals? 

Response:  Yes.  This  requirement 
applies  to  single  and  multiyear  funded 
proposals. 

Size  Standards  and  Size  Determinations 


CCC  received  13  comments  on  this 
issue. 

Comment:  CCC  should  retain  the 
definitions  and  criteria  established  by 
the  Small  Business  Administration 
(SBA)  for  size  determinations. 

Comment:  Does  the  term  "small-sized 
entity"  apply  to  both  U.S.  and  foreign 
entities? 

Comment:  "Small"  should  be  defined 
as  any  non-muUinational  corporation. 


Comment:  Personnel  and  sales  are  not 
accurate  measurements  of  a  company's 
size. 

Comment:  What  are  the  criteria  for 
determining  the  number  of  employees  of 
an  entity? 

Comment:  CCC  should  not  use  SBA's 
criteria  and  size  standards  because  the 
issue  of  affiliation  is  complex,  difficuh 
to  understand,  and  time-consuming. 
"Small-sized  entity"  should  be  defined 
as  "a  business  which  has  less  than  500 
full-time  employees,  excluding 
employees  of  subsidiaries  and 
affiliates". 

Comment:  CCC  should  not  consider  a 
business'  affiliation  when  determining 
company  size.  Combining  affiliated 
corporate  entities  would  frustrate  the 
intent  of  the  legislation. 

Comment:  The  regulations  should 
provide  flexibility  "to  accommodate 
industries  that  are  'small'  in  terms  of 
revenues  and  total  employees  [as 
compared  with]  their  direct  industry 
competitors." 

Comment:  AppUcation  of  the  SBA 
criteria  would  "require  an  inordinate 
amount  of  investigation  which  when 
completed,  [would]  still  be  largely 
inaccurate  in  many  cases."  Therefore. 
CCC  should  establish  standard 
definitions  for  "large"  and  "small"' 
entities. 

Response:  The  term  "small-sized 
entity"  applies  only  to  U.S.  entities.  Use 
of  SBA  size  standards  is  an  efficient  and 
effective  method  to  resolve  business  size 
issues  since  it  relies  upon  a  set  of 
existing  standards  promulgated  by  the 
agency  with  expertise  in  this  area. 

Comment:  CCC  should  not  use  the 
size  standards  and  criteria  established 
by  the  SBA  to  define  "small-sized 
entity"  because  they  do  not  account  for 
the  unique  characteristics  of  farmer 
cooperatives. 

Comment:  Member-growers  of 
cooperatives  should  not  be  consideretl 
affiliates  for  purposes  of  size 
determination  unless  a  member-grower 
owns  a  majority  share  of  the  cooperative 
or  has  a  majority  voting  right  in  the 
cooperative. 

Comment:  Member-growers  of 
cooperatives  should  not  be  included  in 
the  employee  count  for  purposes  of  size 
determination. 

Response:  The  SBA  is  solely 
responsible  for  establishing  size 
standards  and  determining  which 
concerns  qualify  as  "small".  However. 
SBA  size  standards  may  not  always  be 
appropriate  for  prograins.  If  a  Federal 
agency  decides  that  the  SBA  size 
standard  is  not  appropriate  for  the 
program  involved,  the  agency  may 
request  SBA  approval  to  establish  a 
more  appropriate  size  standard.  CCC 
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submitted  a  proposal  to  the  SBA 
requesting  that  all  agricultural 
cooperatives  be  considered  "small-sized 
entities"  for  purposes  of  the  MPP. 
However,  tlie  SBA  did  not  accept  this 
proposal.  Consequently,  existing  SBA 
rules  govern  whether  a  particular 
cooperative  will  be  considered  a  small- 
sized  entity.  In  this  regard,  SBA 
considers  a  cooperative  as  a  single 
entity. 

Priority  Assistance 

CCC  received  22  comments  on  this 
issue. 

Comment:  How  will  CCC  establish 
"priorities"  among  small-sized  entities? 

Comment:  When  establishing 
priorities,  CCC  should  not  penalize 
industries  or  sectors  that  either  have  no 
small  entities  or  that  have  only  generic 
programs. 

Comment:  The  allocation  of  MPP 
funds  solely  on  the  basis  of  size  is  not 
consistent  with  normal  business 
practice  and  discriminates  against  larger 
entities.  Resources  should  be  allocated 
to  companies  based  on  several  criteria 
including  performance,  viability  of 
marketing  plans  and  proposals,  the 
ability  of  applicants  to  execute  plans, 
and  past  performance  in  MPP  activities. 

Comment:  CCC  should  give  priority  to 
small-sized  entities  based  on  factors 
such  as  the  entity's  level  of  production, 
its  level  of  export  resources,  its 
compliance  record,  and  the  expected 
impact  of  its  strategic  and  activity  plan. 

Comment:  Small-sized  entities  sriould 
be  given  priority  through  the 
reimbursement  process. 

Comment:  CCC  should  allocate  funds 
to  deserving  small-sized  entities  first, 
with  any  remaining  funds  going  to 
"large"  entities. 

Comment:  "Priority"  should  not  mean 
a  fixed  percentage  or  amount  given  to 
small-sized  entities,  but  rather  a  goal 
within  the  industry. 

Comment:  CCC  should  not  interpret 
"priority"  in  a  way  that  would  set  aside 
a  portion  of  funds  for  small-sized 
entities  because  there  may  not  be  a 
sufficient  number  of  these  companies  to 
use  the  funds. 

Comment:  CCC  should  set  "a 
maximum  brand  allocation"  per 
company,  irrespective  of  company  size. 
Evaluations  of  brand  proposals  should 
be  based  on  the  merits  of  the  proposal, 
not  on  the  size  of  the  company  seeking 
funds.  Furthermore,  funds  should  not  be 
used  for  large  advertising  campaigns 
due  to  the  limited  amount  of  resources 
available. 

Response:  Priority  for  small-sized 
entities  conducting  brand  promotions  is 
statutorily  mandated  by  section 
1302(bK2)(A)  of  the  Omnibus  Budget 


Reconciliation  Act  of  1993.  Congress 
does  not  define  "priority"  in  the  law 
and.  therefore,  leaves  this  interpretation 
to  the  discretion  of  CCC.  The  legislation 
also  does  not  specifically  prohibit 
participation  by  medium-  and  large- 
sized  companies,  nor  does  it  preclude 
the  use  of  criteria,  other  than  size,  for 
allocating  resources  to  private  entities. 
CCC  gives  priority  to  small-sized 
entities  by  setting  aside  funds  for  such 
entities  in  the  allocation  process.  An 
MPP  participant  who  adininisters  a 
brand  program  may  also  establish 
criteria  for  recommending  priority 
funding  to  small-sized  entities. 

Comment:  The  regulations  should 
clearly  state  that  "foreign  entities  with 
no  U.S.  place  of  business  are  net  eligible 
for  priority  funding." 

Response:  This  is  the  way  in  which 
CCC  has  interpreted  the  rule.  This 
operating  prai  tice  is  expressly  set  forth 
in  the  final  rule. 

Comment:  Participants  should  not  be 
held  to  the  "anticipated  percentage  of 
CCC  resources  to  be  made  available  to 
small-sized  entities  for  brand 
promotion"  cited  in  their  MPP 
applications. 

Response:  The  percentage  estimated 
by  an  organization  in  its  MPP 
application  is  an  important  factor 
because,  without  this  information,  CCC 
would  not  be  able  to  comply  with  the 
requirements  of  the  legislation. 

Additionality 

CCC  received  26  comments  on  this 
issue. 

Comment:  CCC  should  retain  the 
provision  requiring  MPP  participants  to 
certifj'  that  MPP  funds  will  supplement 
but  not  supplant  any  private  or  third 
party  funds  or  other  contributions. 
However,  because  of  market  dynamics 
and  the  need  to  adjust  marketing 
activities,  participants  should  not  be 
held  to  a  rigid  standard  based  on  prior- 
year  expenditiues. 

Comment:  The  rule  does  not 
enumerate  specific  criteria  or 
documentation  requirements  that  would 
substantiate  a  participant's  certification 
of  additionality.  How  will  CCC  audit 
this  provision? 

Comment:  In  order  to  determine 
whether  CCC  resources  received 
actually  supplement  or  supplant  private 
or  third  party  funds  or  other 
contributions  to  program  activities, 
specific  objective  criteria  must  be 
established  and  the  applicable 
professional  standards  must  be 
specified.  "Under  professignal 
standards  independent  accountants  may 
not  certify  the  accuracy  of 
management's  representation." 


Comment:  Current  and  continuing 
participants  in  the  MPP  should  be 
required  to  provide  evidence  of 
increased  competitiveness  of  U.S. 
exporters. 

Comment:  The  regulations  should 
allow  brand  participants  to  demonstrate 
success  by  showing  increases  in  sales 
after  participating  in  the  program  over  a 
finite  period. 

Comment:  Brand  participants  should 
be  required  to  demonstrate  an  increase 
in  the  ratio  between  their  total 
expenditures  and  government  funding 
in  each  successive  year  of  the  program's 
life.  The  ratio  should  be  applied  on  a 
market  and  individual  product  line 
basis. 

Comment;  The  additionality 
requirement ".  .  .  could  hinder  [smaller 
companies  in)  their  effectiveness  as  they 
rely  on  the  program  for  cost  sharing  (50/ 
50)  to  further  their  own  marketing 
budgets." 

Comment:  The  additionality 
requirement,  although  good  in  its'  intent, 
poses  major  challenges  and  difficulties 
in  the  area  of  compliance. 

flesponse.- The  additionality  provision 
is  statutorily  mandated  by  section 
1302(b)(2)(D)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  CCC  cannot 
eliminate  this  requirement  from  the 
rule.  In  determining  whether  federal 
funds  received  supplement  or  supplant 
private  or  third  party  funds  or 
contributions,  CCC  will  consider  the 
participant's  overall  marketing  budget 
from  year  to  year,  variations  in 
promotional  strategies  within  a  country 
and  new  markets.  It  will  be  each 
participant's  responsibility  to  maintain 
appropriate  records  or  documentation 
which  substantiate  its  certification  that 
any  CCC  resources  received 
supplement,  but  do  not  supplant,  any 
private  or  third  party  funds  or  other 
contributions  to  program  activities. 

Comment:  When  will  the 
additionality  provision  be  audited. 

Response:  T^e  audit  will  occur  during 
the  normal  compliance  review  process. 

Applicability  Date 

This  rule  is  effective  February  1,  1995, 
but  it  applies  no  sooner  than  the 
beginning  of  each  participant's  1995 
program  and  corresponding  activity 
plan  year.  Therefore,  present 
participants  will  not  be  required  to 
revise  previously  approved  activity 
plans  in  order  to  comply  with  the  new 
rules  and  should  have  sufficient  time  to 
take  the  new  rules  into  consideration  in 
the  planning  of  future  activities. 

List  of  Subjects  in  7  CFR  Part  1485 

Agricultural  commodities.  Exports. 
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Accordingly,  Part  1485  of  Title  7  of 
the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 

PART  1485— COOPERATIVE 
AGREEMENTS  FOR  THE 
DEVELOPMENT  OF  FOREIGN 
MARKETS  FOR  AGRICULTURAL 
COMMODITIES!  I 

Subpart  A— [Reserved] 

Subpart  B— Market  Promotion  Program 

Sec. 
1485.10 
1485.11 
1485  12 
1485. l:f 

plan. 
14H5.14 


(d)  CCC's  policy  is  to  ensure  that 
benefits  generated  by  MPP  and  EIP/MPP 
agreements  are  broadly  available 
throughout  the  relevant  agricultural 
sector  and  no  one  entity  gains  an  undue 
advantage.  The  MPP  and  EIP/MFP  are 
administered  by  personnel  of  the 
Foreign  Agricultural  Ser\ice. 


General  purpose  and  scope. 
DefinitiDns. 

Participation  eligibility. 
Application  pro<:ess  and  strategic 


1485.15 
1485.17 
1485.1H 
1485.19 
14H5  20 


Application  approval  and 
formation  of  agreements. 
1485.15    Activity  plan. 

Reimbursement  rules. 
Reimbursement  procedure"!. 
Advances. 

Employment  practices. 
Financial  management,  reports. 
evaluations  and  appeals. 

1485.21  Failure  to  make  required 
contribution. 

1485.22  .Submissjions. 

1485.2.1    Miscellaneous  provisions 

1485.24  Applicability  dale.  , 

1485.25  Paperwork  reduction  requirement. 
Authority:  7  U.S.C.  5623,  5ft62-5fifi4  and 

s<T.  1102.  Pub.  L.  i0.1-fifi,  107  Stat.  330. 

Subpart  A— [Reserved] 

Subpart  B— Market  Promotion  Program 
§  1 485. 1 0    General  purpose  and  scope. 

(a)  This  Subpart  sets  forth  the  policies 
underlying  the  Commodity  Credit 
(^)rporati(iii's  (CCC)  operation  of  the 
Market  Promotion  Program  (MPP).  and 

.1  subcomponent  of  that  program,  the 
livport  Incentive  Program/Market 
Promotion  Progrum  (EIP/MFP).  It  also 
. -^tablishos  the  gejieral  terms  and 
I  onditions  applicable  to  MPP  and  EIP/ 
MPP  agreements. 

(b)  Under  the  MPP,  CCC  enters  into 
."Kreements  with  nonprofit  trade 
organizations  to  share  the  co.sts  of 

<  ertain  overseas  marketing  and 
lironiotion  activities  that  are  intended  to 
lieveiop.  maintain  or  expand 
( ommercial  export  markets  for  U.S. 
iigricultural  commodities  and  products. 
MPP  participants  may  receive  assistance 
for  either  generic  or  brand  promotion 
activities.  EIP/MPP  participants  are  U.S. 
commercial  entities  that  receive 
assistance  for  brand  promotion 
activities. 

(c)  The  MPP  and  EIP/MPP  generally 
operate  on  a  reimbursement  basis,  and 
CCC  may.  at  its  option,  provide  such 
reimbursement  either  in  cash  or  in  CCC 
(ommodity  certificates. 


§1485.11    Definitions. 

For  purposes  of  this  Subpart  the 
following  definitions  apply: 

(a)  Activity— a  specific  market 
development  effort  undertaken  by  a 
participant. 

(bMcr/v/typ/an-^  document  which 
details  a  participant's  proposed 
activities  and  budget.  ("Activity  Plan"  is 
used  in  lieu  of  the  term  "Marketing 
Plan"  to  avoid  administrative  confusion 
with  plans  submitted  under  the 
Cooperator  Foreign  Market 
Development  Program.) 

(c)  Administrator— the  Administrator 
FAS.  USDA.  or  designee! 

(d)  Agricultural  commodity— an 
agricultural  commodity,  food,  feed, 
fiber,  wood,  livestock  or  insect,  and  any 
product  thereof;  and  fish  harvested  from 
a  U.S.  aquaculture  farm,  or  harvested  by 
a  vessel  as  defined  in  title  46,  United 
States  Code,  in  waters  that  are  not 
waters  (including  the  territorial  .sea)  of 
a  foreign  country. 

(e)  >lP/4/?— activity  plan  amendment 
request. 

(f)  Attache/Counselor— the  FAS 
employee  representing  USDA  interests 
in  the  foreign  country  in  which 
promotional  activities  are  conducted. 

(g)  Brand  promotion— an  activity  that 
involves  the  exclusive  or  predominant 
use  of  a  single  company  name  or  logo(s) 
or  brand  nanie(s)  of  a  single  company. 

(h)  CCC— the  Commodity  Crecfif 
Corporation. 

(i)  Contribution— the  cost-share 
incurred  in  support  of  an  approved 
activity. 

(j)  Demonstration  projects — activities 
involving  the  erection  or  construction  of 
a  structure  or  facility  or  the  installation 
of  equipment. 

(k)  Deputy  Administrator— the  Deputy 
Administrator.  Commodity  and 
Marketing  Programs.  FAS."  USDA,  or 
designee. 

(1)  Division  Director— the  director  of  a 
commodity  division.  Commodity  and 
Marketing  Programs.  FAS.  USDA. 

(m)  EIP/MPP— the  Export  Incentive 
Program/Market  Promotion  Program 

(n)  EIP/MPP  participant— a  U.S. 
commercial  entity  which  has  entered 
into  an  EIP/MPP  agreement  with  CCC. 

(o)  Eligible  commodity— the 
agricultural  commodity  that  is 
represented  by  an  applicant. 

(p)  Exported  commodity— an 
agricultural  commodity  that  is  sold  to 


buyers  in,  or  is  donated  to,  a  foreign 
country. 

(q)  F/1S— Foreign  Agricultural 
Service,  USDA. 

(r)  Foreign  third  party— a  foreign 
entity  that  assists,  in  accordance  with  an 
approved  activity  plan,  in  promoting  the 
expoil  of  a  U.S.  agricultural  commodity. 

(s)  Generic  promotion— a  promotion' 
that  is  not  a  brand  promotion. 

(t)  Market— a  country  in  which  an 
activity  is  conducted. 

(u)  MPP— the  Market  Promotion 
Program. 

(v)  MPP  participant— ^  entity  which 
has  entered  into  an  MPP  agreement  with 
CCC. 

(w)  Participant— a  entity  which  has 
entered  into  an  agreement  with  CCC. 

(x)  Promoted  commodity — an 
agricultural  commodity  whose  sale  is 
the  intended  result  of  a  promotion 
activity. 

(y)  Sales  team— a  group  of  individuals 
engaged  in  an  approved  activity 
intended  to  result  in  specific  sales. 

(z)  Small-sized  entity— a  U.S. 
commercial  entity  which  meets  the 
small  business  size  standards  published 
at  13  CFR  part  121.  Small  Business  .Size 
Regulations. 

(aa)  SRTG — an  association  of  State 
Departments  of  Agriculture  referred  to 
as  State  Regional  Trade  Group(s). 

0>b)  Sri?£— sales  and  trade  relations 
expenditures. 

(cc)  Supergrade—a  salary  level 
designation  that  is  applicable  to  certain 
non-U. S.  employees  who  direct 
participants'  overseas  offices. 

(dd)  Trade  team — a  group  of 
individuals  engaged  in  an  approved 
activity  intended  to  promote  the 
interests  of  an  entire  agricultural  sw  lor 
rather  than  to  result  in  specific  sales  by 
any  of  its  members 

(ee)  Unfair  trade  practice—^n  act. 
policy,  or  practice  of  a  foreign 
government  that: 

(1)  violates,  is  inconsistent  with,  or 
otherwise  denies  benefits  to  the  United 
States  under,  any  trade  agreement  to 
which  the  United  States  is  a  party;  or 

(2)  is  unjustifiable,  unreasonable,  or 
discriminatory  and  burdens  or  restricts 
United  States  commerce. 

(ff)  U.S.  commercial  entitv— an 
agricultural  cooperative  or  for-profit 
firm  located  and  doing  business  in  the 
United  States,  and  engaged  in  the  export 
or  sale  of  an  agricultural  commodity. 

(88)  ^S.  industry  contribution— the 
cost  incurred  by  the  U.S  industry  in 
support  of  an  approved  activity. 

(hh)  USDA— the  United  States 
Department  of  AgricuUure. 


§1485.12    Participation  Eligibility. 

(a)  To  participate  in  the  MPP,  an 
entitv: 
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(1)  Shall  be: 

(i)  A  nonprofit  U.S  agricultural  trade 
oreanization; 

(ii)  A  nonprofit  state  regional  trade 
group; 

(iii)  A  U.S.  agricultural  cooperative:  or 

(iv)  A  State  agency:  and 

(2)  Shall  contribute: 

(i)  In  the  case  of  generic  promotion,  at 
least  10  percent  of  the  value  of  resources 
provided  by  CCC  for  such  generic 
promotion:  or 

(ii)  In  the  case  of  brand  promotion,  at 
least  50  percent  of  the  total  cost  of  such 
brand  promotions. 

(b)  To  participate  in  the  EIP/MPP.  an 
entity: 

(1)  Shall  be  a  U.S.  commercial  entity 
that  either  owns  the  brand(s)  of  the 
agricultural  commodity(s)  to  be 
promoted  or  has  the  exclusive  rights  to 
use  such  brand(s);  and 

(2)  Shall  contribute  at  least  50  percent 
of  the  total  cost  of  the  brand  promotion. 

(c)  CCC  may  require  a  contribution 
level  greater  than  that  specified  in 
paragraphs  (a)  and  (b)  of  this  section.  In 
requiring  a  higher  contribution  level, 
CCC  will  take  into  account  such  factors 
as  past  participant  contributions, 
previous  MPP  funding  levels,  the  length 
of  time  an  entity  participates  in  the 
program  and  the  entity's  ability  to 
increase  its  contribution. 

(d)  CCC  may  require  an  EIP/MFP 
applicant  to  participate  through  an  MPP 
participant. 

(e)  CCC  will  enter  into  MPP  or  EIP/ 
MPP  agreements  only  where  the  eligible 
agricultural  commodity  is  comprised  of 
at  least  50  percent  U.S.  origin  content  by 
weight,  exclusive  of  added  water. 

(0  CCC  will  not  enter  into  an  MPP  or 
EIP/MPP  agreement  for  the  promotion  of 
tobacco  or  tobacco  products. 

§  1485.13    Application  process  and 
strategic  plan. 

(a)  General  application  reouirements. 

CCC  will  periodically  publish  a 
Notice  in  the  Federal  Register  that  it  is 
accepting  applications  for  participation 
in  MPP  and  EIP/MPP.  AppHcations 
shall  be  submitted  in  accordance  with 
the  terms  and  requirements  specified  in 
the  Notice.  An  application  shall  contain 
basic  information  about  the  applicant 
and  the  proposed  program,  a  program 
justification  and  a  strategic  plan. 

(Ij  Basic  applicant  and  program 
information. 

(i)  All  MPP  and  EIP/MPP  applications 
shall  contain: 

(A)  The  name  and  address  of  the 
applicant; 

(B)  The  name  of  the  Chief  Executive 
Officer; 

(C)  The  name  and  telephone  number 
of  the  applicant's  primary  contact 
person; 


(D)  The  name(s)  of  the  person{s) 
responsible  for  managing  the  program; 

(E)  Type  of  organization — see 
§  1485.12(a)(1); 

(F)  Tax  exempt  identification  number, 
if  applicable; 

(G)  Activity  plan  year  (mm/dd/yy- 
mm/dd/yy); 

(H)  Dollar  amount  of  CCC  resources 
reguested  for  generic  activities; 

(I)  Dollar  amount  of  CCC  resources 
requested  for  brand  activities; 

(1)  Percentage  of  CCC  resources 
requested  for  brand  activities  that  will 
be  made  available  to  small-sized 
entities; 

(K)  Total  dollar  amount  of  CCC 
resources  requested; 

(L)  Percentage  of  CCC  resources 
requested  for  general  administrative 
costs  and  overhead:  and 

(M)  Estimated  cumulative  carryover — 
i.e..  the  estimated  amount  of 
unexpended  funds  allocated  to  the 
applicant  in  any  prior  year; 

(ii)  Applications  submitted  by 
nonproht  entities  shall  also  contain: 

(A)  A  description  of  the  organization; 

(B)  A  description  of  the  organization's 
membership  and  membership  criteria; 

(C)  A  list  of  affiliated  organizations: 

(D)  A  description  of  management  and 
administrative  capability; 

(E)  A  description  of  prior  export 
promotion  experience; 

(F)  Value,  in  dollars,  that  the 
applicant  will  contribute: 

(G)  Applicant's  contribution  stated  as 
a  percent  of  l(i)(K)  above; 

(H)  Value,  in  dollar,  of  contributions 
from  other  sources; 

(2)  Program  justification. 

(i)  All  MPP  and  EIP/MPP  appUcations 
shall  contain: 

(A)  A  description  of  the  eligible 
agricultural  commodity(s),  its 
harmonized  system  code,  the 
commodity  aggregate  code  and  the 
percentage  of  U.S.  origin  content  by 
weight,  exclusive  of  added  water; 

(B)  A  description  of  the  exported 
agricultural  commodity(s).  its 
harmonized  system  code,  the 
commodity  aggregate  code  and  the 
percentage  of  U.S.  origin  content  by 
weight,  exclusive  of  added  water; 

(C)  A  description  of  the  promoted 
agricultural  conunodity(s),  its 
harmonized  system  code,  the 
commodity  aggregate  code  and  tlie 
percentage  of  U.S.  origin  content  by 
weight,  exclusive  of  added  water; 

(D)  A  description  of  the  anticipated 
supply  and  demand  situation  for  the 
exported  agricultural  commodity(s); 

(E)  The  volume  and  value  of  the 
exported  agricultural  commodity(s)  for 
the  most  recent  3-year  period; 

(F)  If  the  proposal  is  for  two  or  more 
years,  an  explanation  why  the  proposal 


should  be  funded  on  a  multiyear  basis; 
and 

(G)  A  certification  and,  if  requested  by 
the  Deputy  Administrator,  a  written 
explanation  supporting  the  certification, 
that  any  funds  received  will 
supplement,  but  not  supplant,  any 
private  or  third  party  hinds  or  other 
contributions  to  program  activities.  The 
justification  shall  indicate  why  the 
participant  is  unlikely  to  carry  out  the 
activities  without  Federal  financial 
assistance.  In  determining  whether 
federal  funds  received  supplemented  or 
supplanted  private  or  third  party  funds 
or  contributions.  CCC  will  consider  the 
participant's  overall  marketing  liudget 
from  year  to  year,  variations  in 
promotional  strategies  within  a  country 
cmd  new  markets. 

(ii)  Applications  submitted  by  a 
small-sized  entity  seeking  funds  under 
an  EIP/MPP  agreement  shall  contain  a 
certification  that  it  is  a  small  business 
within  the  standards  established  by  13 
CFR  part  121.  For  purposes  of 
determining  size,  a  cooperative  will  be 
considered  a  single  entity. 

(iii)  Applicants  seeking  funds  for 
brand  promotion  shall  contain  the 
information  required  by  §  1485.16(g)(1) 
and  (2)  in  order  to  justify  a  rate  of 
reimbursement  higher  than  specified 
therein. 

(3)  Strategic  plan. 

(i)  All  MPP  and  EIP/MPP  applications 
shall  contain: 

(A)  A  summary  of  proposed  budgets 
by  country  and  commodity  aggregate 
code; 

(B)  A  description  of  the  world  market 
situation  for  the  exported  agricultural 
commodity; 

(C)  A  description  of  competition  from 
other  exporters,  including  U.S.  firms, 
where  applicable; 

(D)  A  statement  of  goals  and  the 
applicant's  plans  for  monitoring  and 
evaluating  performance  towards 
achieving  these  goals. 

(E)  For  each  country,  if  applicable, 
five  years  of: 

(1)  historical  U.S.  export  data: 

(2)  U.S.  market  share:  and 

(3)  MPP  funds  received: 

(F)  For  each  country,  three  years  of 
projected  U.S.  export  data  and  U.S. 
market  share: 

(G)  Country  strategy,  including 
constraint(s)  impeding  U.S.  exports, 
strategy  to  overcome  constraints, 
previous  activities  in  the  country,  the 
projected  impact  of  the  proposed 
program  on  U.S.  exports; 

(H)  A  justification  for  any  new 
overseas  office; 

(I)  A  description  of  any  demonstration 
projects,  if  applicable  (see 
§  1485.13(d)(1)  through  (4)); 


(I)  Data  summarizing  historical  and 
projected  exports,  market  share  and 
MPP  budgets  for  the  world;  and 

(K)  A  description  of  overall  program 
goals  for  the  ensuing  3-5  years;  (ii)  MPP 
applications  for  brand  promotion 
assistance  shall  also  contain: 

(A)  A  description  of  how  the  brand 
promotion  program  will  be  publicized 
to  U.S.  and  foreign  commercial  entities: 

(B)  The  criteria  that  will  be  used  to 
allocate  funds  to  U.S.  and  foreign 
commercial  entities;  and 

(C)  A  justification  for  conducting  a 
brand  promotion  program  with  foreign 
commercial  entities,  if  applicable. 

(b)  CCC  may  request  any  additional 
information  which  it  deems  necessary  to 
evaluate  an  MPP  or  EIP/MPP 
application.  In  particular.  CCC  may 
require  additional  performance 
measurement,  as  required  by  the 
Government  Performance  and  Results 
Act  of  1993. 

(c)  Eligible  contributions. 

(1)  In  calculating  the  amount  of 
contributions  that  it  will  make,  and  the 
contributions  it  will  receive  from  a  U.S. 
industry,  a  foreign  third  party  or  a  State 
agency,  the  MPP  applicant  may  include 
the  costs  (or  such  prorated  costs)  listed 
under  paragraph  (c)(2)  of  this  section  if: 

(i)  Such  costs  will  be  incurred  as  part 
of  an  approved  activity,  and 

(ii)  The  contributor  has  not  been  or 
will  not  be  reimbursed  by  any  other 
source  for  such  costs. 

(2)  Subject  to  paragraph  (c)(1)  of  this 
section,  eligible  contributions  arc: 

(i)  Cash; 

(ii)  Compensation  paid  to  personnel; 

(iii)  The  cost  of  acquiring  materials, 
supplies  or  services; 

(iv)  The  cost  of  office  space; 

(v)  A  reasonable  and  justifiable 
proportion  of  general  administrative 
costs  and  overhead; 

(vi)  Payments  for  indemnity  and 
fidelity  bond  expenses; 

(vii)  The  cost  of  business  cards: 

(viii)  The  cost  of  seasonal  greeting 
cards; 

(ix)  Fees  for  office  parking; 

(x)  The  cost  of  subscriptions  to 
publications: 

(xi)  The  cost  of  activities  conducted 
overseas; 

(xii)  Credit  card  fees; 

(xiii)  The  cost  of  any  independent 
evaluation  or  audit  that  is  not  required 
by  CCC  to  ensure  compliance  with 
program  requirements; 

(xiv)  The  cost  of  giveaways,  awards, 
prizes  and  gif^s; 

(xv)  The  cost  of  product  samples; 
(xvi)  Fees  for  participating  in  V.S. 
government  activities; 

(xvii)  The  cost  of  air  and  local  travel 
in  the  United  States; 


(xviii)  Payment  of  employee's  or 
contractor's  share  of  personal  taxes;  and 

(xix)  The  cost  associated  with  trade 
shows,  seminars,  entertainment  and 
STRE  conducted  in  the  United  States. 

(3)  The  following  are  not  eligible 
contributions: 

(i)  Any  expenditure  on  brand 
promotion,  except  for  expenditures 
incurred  by  the  MPP  participant  in 
administering  its  brand  promotion 
program; 

(ii)  Any  portion  of  salary  or 
compensation  of  an  individual  who  is 
the  target  of  an  approved  promotional 
activity; 

(iii)  Any  expenditure,  including  that 
portion  of  salary  and  time  spent  in 
promoting  membership  in  the 
participant  organization  or  in  promoting 
the  MPP  among  its  members  (sometimes 
referred  to  in  the  industry  as 
"backsell"); 

(iv)  Any  land  costs  other  than 
allowable  costs  for  office  space; 
(v)  Depreciation; 
(vi)  The  cost  of  refreshments  and 
related  equipment  provided  to  office 
staff; 

(vii)  The  cost  of  insuring  articles 
owned  by  private  individuals; 

(viii)  The  cost  of  any  arrangement 
which  has  the  effect  of  reducing  the 
selling  price  of  an  agricultural 
commodity: 

(ix)  The  cost  of  product  development, 
product  modifications,  or  product 
research; 

(x)  Slotting  fees  or  similar  sales 
expenditures; 

(xi)  Membership  fees  in  clubs  and 
social  organizations;  and 

(xii)  Any  expenditure  for  an  activity 
prior  to  CCC's  approval  of  that  activity 
or  amendment. 

(4)  The  Deputy  Administrator  shall 
determine,  at  the  Deputy 
Administrator's  discretion,  whether  any 
cost  not  expressly  Usted  in  this  section 
may  be  included  by  the  participant  as 
an  eligible  contribution. 

(d)  Special  rules  governing 
demonstration  projects  funded  with 
CCC  resources.  CCC  will  consider 
proposals  for  demonstration  projects 
provided: 

(1)  No  more  than  one  such 
demonstration  project  per  constraint  is 
undertaken  within  a  market; 

(2)  The  constraint  to  be  addressed  in 
the  market  is  a  lack  of  technical 
knowledge  or  expertise; 

(3)  The  demonstration  project  is  a 
practical  and  cost  effective  method  of 
overcoming  the  constraint; 

(4)  A  third  party  participates  in  such 
project  through  a  written  agreement 
which  provides  that  title  to  the 
structure,  facility  or  equipment  may 


transfer  to  the  third  party  and  that  the 
MPP  participant  may  use  the  structure, 
facility  or  equipment  for  a  period 
specified  in  the  agreement  for  the 
purpose  of  removing  the  constraint. 


§  1 485. 1 4    A  ppllcatlon  approval  and 
formation  of  agreements. 

(a)  General.  CCC  will,  consistent  with 
available  resources,  approve  those   - 
applications  which  it  considers  to 
present  the  best  opportunity  for 
developing  or  expanding  export  markets 
for  U.S.  agricultural  commodities.  The 
selection  process,  by  its  nature,  involves 
the  exercise  of  judgment.  CCC's  choice 
of  participants  and  proposed  promotion 
projects  requires  that  it  consider  and 
weigh  a  number  of  factors  that  cannot  be 
mathematically  measured— i.e..  market 
opportunity,  market  strategy  and 
management  capability. 

(b)  Approval  criteria. 

In  assessing  the  applications  it 
receives  and  determining  which  it  will 
approve,  CCC  considers  the  following 
criteria: 

(1)  The  effectiveness  of  program 
management: 

(2)  Soundness  of  accounting 
procedures; 

(3)  The  nature  of  the  applicant 
organization,  with  greater  weight  given 
to  those  organizations  with  the  broadest 
base  of  producer  representation; 

(4)  Prior  export  promotion  or  direct 
export  experience; 

(5)  Previous  MPP  funding; 

(6)  Adequacy  of  the  applicant's 
strategic  plan  in  the  following 
categories: 

(i)  Description  of  market  conditions: 

(ii)  Description  of.  and  pJan  for 
addressing,  market  constraints; 

(iii)  Reasonable  hkelihood  of  plan 
success: 

(iv)  Export  volume  and  value  and 
market  share  goals  in  each  countr\'; 

(v)  Description  of  evaluation  plan  and 
suitability  of  the  plan  for  performance 
measurement;  and 

(vi)  Past  program  results  and 
evaluations,  if  applicable. 

(c)  Allocation  factors. 

After  determining  which  applications 
to  approve.  CCC  determines  how  it  will 
allocate  resources  among  participants 
based  on  the  following  factors,  in 
addition  to  those  in  paragraph  (b)  of  this 
section: 

(1)  Size  of  the  budget  request  in 
relation  to  projected  value  of  exports; 

(2)  Where  applicable,  size  of  the 
budget  request  in  relation  to  actual 
value  of  exports  in  prior  years; 

(3)  Where  applicable,  participants 
past  projections  of  exports  compared 
with  actual  exports; 

(4)  Level  ofparticipant's  contribution: 
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(5)  Market  share  goals  in  target 
countr^(ies); 

(6)  Tne  degree  to  which  the  product 
to  be  exported  consists  of  U.S.  grown 
agricultural  commodities; 

(7)  The  degree  of  value-added 
processing  in  the  U.S.;  and 

(8)  General  administrative  and 
overhead  costs  compared  to  direct 
promotional  costs. 

(9)  In  the  case  of  a  brand  promotion 
program,  the  percentage  of  the  budget 
that  will  be  made  available  to  small- 
sized  entities  as  a  means  of  providing 
priority  assistance  to  such  entities. 

(d)  Approval  decision. 

(1)  CCC  will  approve  those 
applications  which  it  determines  best 
satisfy  the  criteria  and  factors  specified 
above.  In  addition,  CCC  will  only 
approve  applications  for  EIP/MPP  when 
there  is  sufficient  U.S.  industry  need  for 
a  brand  promotion  and  there  is  no 
eligible  MPP  participant  interested  in  or 
capable  of  undertaking  the  brand 
promotion. 

(2)  CCC  will  not  provide  assistance  to 
promote  a  specific  brand  product  in  a 
single  country  for  more  than  five  years. 
This  five  year  period  shall  not  begin 
prior  to  the  1994  program  or  the 
participant's  first  activity  plan  year, 
whichever  is  later.  In  limited 
circumstances,  the  five  year  limitation 
may  be  waived  if  the  Deputy 
Administrator  determines  that  further 
assistance  is  necessary  in  order  to  meet 
the  objectives  of  the  program. 

(3)  The  Deputy  Administrator  shall 
determine,  at  the  Deputy 
Administrator's  discretion,  whether  two 
or  more  brand  products  in  any  given 
country  are  substantially  the  same 
product. 

(e)  Formation  of  agreements. 
CCC  will  notify  each  applicant  in 

writing  of  the  final  disposition  of  its 
application.  CCC  will  send  a  program 
agreement,  allocation  approval  letter 
and  a  signature  card  to  each  approved 
applicant.  The  allocation  approval  letter 
will  specify  any  special  terms  and 
conditions  applicable  to  a  participant's 
program,  including  the  required  level  of 
participant  contribution.  An  applicant 
that  decides  to  accept  the  terms  and 
conditions  contained  in  the  program 
agreement  and  allocation  approval  letter 
should  so  indicate  by  having  its  Chief 
Executive  Officer  sign  the  program 
agreement  and  by  submitting  the  signed 
agreement  to  the  Director,  Marketing 
Operations  Staff,  FAS,  USDA.  Final 
agreement  shall  occur  when  the 
Administrator  signs  the  agreement  on 
behalf  of  CCC.  The  application,  the 
program  agreement,  the  allocation 
approval  letter  and  these  regitlations 
shall  establish  the  terms  and  conditions 


of  an  MPP  or  EIP/MPP  agreement 
between  CCC  and  the  approved 
applicant. 

(f)  Signature  cards. 

The  participant  shall  designate  at 
least  two  individuals  in  its  organization 
to  sign  program  agreements, 
reimbursement  claims  and  advance 
requests.  The  participant  shall  submit 
the  signature  card  signed  by  those 
designated  individuals  and  by  the 
participant's  Chief  Executive  Officer  to 
the  Director,  Marketing  Operations  Staff, 
FAS,  USDA,  and  shall  immediately 
notify  the  Director  of  any  changes  in 
signatories  and  shall  submit  a  revised 
signature  card  accordingly. 

§1485.15    Activity  plan. 

(a)  General. 

A  participant  shall  develop  a  specific 
activity  plan(s)  based  on  its  strategic 
plan  and  the  allocation  approval  letter 
and  shall  submit  an  activity  plan  for 
each  year  in  which  it  engages  in 
program  activities.  An  activity  plan 
handbook,  available  from  the  Division 
Director,  provides  suggested  formats 
and  codes  for  activity  plans  and 
amendments. 

(b)  An  activity  plan  shall  contain: 

(1)  A  written  presentation  of  all 
proposed  activities  including: 

(i)  A  short  description  of  the  relevant 
constraint; 

(ii)  A  description  of  any  changes  in 
strategy  from  the  strategic  plan; 

(iiil  A  budget  for  each  proposed 
activity,  identifying  the  source  of  funds; 

(iv)  Specific  goals  and  benchmarks  to 
be  used  to  measure  the  effectiveness  of 
each  activity.  This  will  assist  CCC  in 
carrying  out  its  responsibilities  under 
the  Government  Performance  and 
Results  Act  of  1993  that  requires 
performance  measurement  of  Federal 
programs,  including  the  MPP. 
Evaluation  of  MPP's  effectiveness  will 
depend  on  a  clear  statement  by 
participants  of  goals,  method  of 
achievement,  and  results  of  activities  at 
regular  intervals.  The  overall  goal  of  the 
MPP  and  of  individual  participants' 
activities  is  to  achieve  additional 
exports  of  U.S.  agricultural  products, 
that  is,  sales  that  would  not  have 
occurred  in  the  absence  of  MPP  funding. 

(2)  A  staffing  plan  for  any  overseas 
office,  including  a  listing  of  job  titles, 
position  descriptions,  salary  ranges  and 
any  request  for  approval  of  supergrade 
salaries;  and 

(3)  An  itemized  administrative  budget 
for  any  overseas  office. 

(c)  Activity  plans  for  small-sized 
entities  operating  through  an  SRTG 
shall  contain  a  certification  that  it  is  a 
small-sized  entity  within  the  standards 
established  by  13  CFR  Part  121. 


(d)  Requests  for  approval  of 
"supergrades". 

(1)  Ordinarily,  CCC  will  not  reimburse 
any  portion  of  a  non-U.S.  citizen 
employees  compensation  that  exceeds 
the  highest  salary  level  in  the  Foreign 
Service  National  (FSN)  salary  plan 
applicable  to  the  country  in  which  the 
employee  works.  However,  a  participant 
may  seek  a  higher  level  of 
reimbursement  for  a  non-U.S.  citizen 
who  will  be  employed  as  a  country 
director  or  regional  director  by 
requesting  that  CCC  approve  that 
employee  as  a  "supergrade". 

(2)  To  request  approval  of  a 
"supergrade",  the  participant  shall 
include  in  its  activity  plan  a  detailed 
description  of  both  the  duties  and 
responsibihties  of  the  position,  and  of 
the  qualifications  and  backgroimd  of  the 
employee  concerned.  The  participant 
shall  also  justify  why  the  highest  FSN 
salary  level  is  insufficient. 

(3)  Where  a  non-U.S.  citizen  will  be 
employed  as  a  country  director,  the 
MPP  participant  may  request  approval 
for  a  "Supergrade  I"  salary  level, 
equivalent  to  a  grade  increase  over  the 
existing  top  grade  of  the  FSN  salary 
plan.  The  "supergrade"  and  its  step 
increases  are  calculated  as  the 
percentage  difference  between  the 
second  highest  and  the  highest  grade  in 
the  FSN  salar>'  plan  with  that 
percentage  applied  to  each  of  the  steps 
in  the  top  grade.  Where  the  non-U.S. 
citizen  will  be  employed  as  a  regional 
director,  with  responsibility  for 
activities  and/or  offices  in  more  than 
one  country,  the  MPP  participant  may 
request  approval  for  a  "Supergrade  II" 
salary  level  which  is  calculated  relative 
to  a  "Supergrade  I"  in  the  same  way  the 
latter  is  calculated  relative  to  the  highest 
grade  in  the  FSN  salarj'  plan. 

(e)  Submission  of  the  activity  plan. 
A  participant  shall  submit  three 

copies  of  an  activity  plan  to  the  Division 
Director  and  a  copy  of  the  relevant 
country  section(s)  to  the  Attache/ 
Counselor(s)  concerned. 

(f)  Activity  plan  approval. 

CCC  shall  indicate  in  an  activity  plan 
approval  letter  which  activities  and 
budgets  are  approved  or  disapproved, 
and  shall  indicate  any  special  terms  and 
conditions  that  apply  to  the  participant 
including  any  requirements  with  respect 
to  contributions  and  program 
evaluations.  A  participant  may 
undertake  promotional  activities 
directly  or  through  a  foreign  third  party; 
however,  the  participant  shall  be 
responsible  and  accountable  to  CCC  for 
all  such  promotional  activities  and 
related  expenditures. 

(g)  Activity  plan  changes. 
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(1)  A  participant  may  request  changes 
to  an  activity  plan  by  submitting  one 
copy  of  an  APAR  to  each  of  the  Division 
Director  and  the  Attache/Counselor(s) 
concerned. 

(2)  An  APAR  for  a  new  activity  shall 
contain  the  information  required  in 
paragraph  (b)  of  this  section.  All  other 
APAR's  shall  contain  the  activity 
descripUon,  the  proposed  budget  and  a 
justification  for,  transfer  of  funds,  if 
applicable.         l 


§1485.16    Reimburseflient  rules. 

(a)  A  participant  may  seek 
reimbursement  for  an  expenditure  if: 

(1)  An  expenditiue  has  been  made  in 
furtherance  of  an  approved  activity; 

(2)  The  participant  has  transferred 
funds  to  pay  for  the  expenditure;  and 

(3)  The  participant  has  not  been  or 
will  not  be  reimbursed  for  such 
expenditure  by  any  other  source. 

(b)  Subject  to  paragraph  (a)  of  this 
section,  CCC  will  reimburse,  in  whole  or 
in  part,  the  cost  of: 

(1)  Production  and  placement  of 
advertising  in  print  or  electronic  media 
or  on  billboards  or  posters; 

(2)  Production  and  distribution  of 
banners,  recipe  cards,  table  tents,  shelf 
talkers  and  other  similar  point  of  sale 
materials; 

(3)  Direct  mail  advertising; 

(4)  In-store  and  food  service 
promotions,  product  demonstrations  to 
the  trade  and  to  consumers,  and 
distribution  of  promotional  samples; 

(5)  Temporary  displays  and  rental  of 
space  for  temporary  displays; 

(6)  Fees  for  participation  in  retail, 
trade,  and  consumer  exhibits  and  shows 
and  booth  construction  and 
transportation  of  related  materials  to 
such  shows; 

(7)  Trade  seminars  including  sjjace, 
equipment  rental  and  duplication  of 
seminar  materials; 

(8)  Publications; 

(9)  Part-time  contractors  such  as 
demonstrators,  interpreters,  translators 
and  receptionists  to  help  with  the 
implementation  of  promotional 
activities  such  as  trade  shows,  in-store 
promotions,  food  service  promotions, 
and  trade  seminars;  and 

(10)  Giveaways,  awards,  prizes,  gifts 
and  other  similar  promotional  materials 
subject  to  the  limitation  that  CCC  will 
not  reimburse  more  than  $1.00  per  item; 

(c)  Subject  to  paragraph  (a)  ofthis 
section,  but  for  generic  promotion 
activities  only.  CCC  wiU  also  reimburse, 
in  whole  or  in  part,  the  cost  of: 

(1)  Compensation  and  allowances  for 
housing,  educational  tuition,  and  cost  of 
living  adjustments  paid  to  a  U.S.  citizen 
employee  or  a  U.S.  citizen  contractor 
stationed  overseas  subject  to  the 


limitation  that  CCC  shall  not  reimburse 
that  portion  of: 

(i)  The  total  of  compensation  and 
allowances  that  exceed  125  percent  of 
the  level  of  a  GS-15  Step  10  salary  for 
U.S.  Government  employees,  and 

(ii)  Allowances  that  exceed  the  rate 
authorized  for  U.S.  Embassy  personnel; 

(2)  Approved  "supergrade"  salaries 
for  non-U.S.  citizens  and  non-U.S. 
contractors; 

(3)  Compensation  of  a  non-U.S. 
citizen  staff  employee  or  non-U.S. 
conU-actor  subject  to  the  following 
limitations: 

(i)  Where  there  is  a  local  U.S. 
Embassy  Foreign  Service  National  (FSN) 
salary  plan,  CCC  shall  not  reimburse 
any  portion  of  such  compensation  that 
exceeds  the  compensation  prescribed 
for  the  most  comparable  position  in  the 
FSN  salary  plan,  or 

(ii)  Where  an  FSN  salary-  plan  does 
not  exist,  CCC  will  not  reimbiuse  any 
portion  of  such  compensation  that 
exceeds  locally  prevailing  levels  which 
the  MPP  participant  shall  document  by 
a  salary  survey  or  other  means. 

(4)  A  retroactive  salary  adjustment 
that  conforms  to  a  change  in  FSN  salary 
plans,  effective  as  of  the  date  of  such 
change; 

(5)  Accrued  annual  leave  at  such  time 
when  employment  is  terminated  or 
when  required  by  local  law; 

(6)  Overtime  paid  to  clerical  staff; 

(7)  Daily  contractor  fees  subject  to  the 
limitaUon  that  CCC  will  not  reimburse 
any  portion  of  such  fee  that  exceeds  the 
daily  gross  salary  of  a  GS-15.  Step  10 
for  U.S.  Government  employees  in  effect 
on  the  date  the  fee  is  earned; 

(8)  Air  travel  plus  passports,  visas  and 
inoculations  subject  to  the  limitation 
that  CCC  will  not  reimburse  any  portion 
of  air  travel  in  excess  of  the  full  fare 
economy  rate  or  when  the  participant 
fails  to  notify  the  Attache/Counselor  in 
the  destination  country  in  advance  of 
the  travel  unless  the  Deputy 
Administrator  determines  it  was 
impractical  to  provide  such  notification; 

(9)  Per  diem  subject  to  the  limitation 
that  CCC  will  not  reimburse  per  diem  in 
excess  of  the  rates  allowed  under  the 
U.S.  Federal  Travel  Regulations  (41  CFR 
parts  301  through  304); 

(10)  Automobile  mileage  at  the  local 
U.S.  Embassy  rate  or  rental  cars  while 
in  travel  status; 

(11)  Other  allowable  expenditures 
while  in  travel  status  as  authorized  by 
the  U.S.  Federal  Travel  RegulaUons  (41 
CFR  parts  301  through  304); 

(12)  An  overseas  office,  including 
rent,  utilities,  communications 
originating  overseas,  office  supplies, 
accident  Liability  insurance  premiums 
and  legal  and  accounting  services; 


(13)  The  purchase,  lease,  or  repair  of, 
or  insurance  premiums  for,  capital 
goods  that  have  an  expected  useful  life 
of  at  least  one  year  such  as  furniture, 
equipment,  machinery,  removable 
fixtures,  draperies,  blinds,  floor 
coverings,  computer  hardware  and 
software; 

(14)  Premiums  for  health  or  accident 
insurance  or  other  benefits  for  foreign 
naUonal  employees  that  the  employer  is 
required  by  law  to  pay; 

(15)  Accident  liability  insurance 
premiums  for  facihties  used  jointly  with 
third  party  participants  for  MPP 
activities  or  for  travel  of  non-MPP 
participant  personnel; 

(16)  Market  research; 

(17)  Evaluations,  if  not  required  by 
CCC  to  ensure  compliance  with  program 
requirements; 

(18)  Legal  fees  to  obtaittadvice  on  the 
host  country's  labor  laws; 

(19)  Employment  agency  fees; 

(20)  STRE  including  breakfast,  lunch, 
dinner,  receptions  and  refreshments  at 
approved  activities;  miscellaneous 
courtesies  such  as  checkroom  fees,  taxi 
fares  and  tips;  and  decorations  for  a 
special  promottonal  occasion; 

(21)  Educational  travel  of  dependent 
children,  visitation  travel,  rest  and 
recuperation  travel,  home  leave  travel, 
emergency  visitation  travel  for  U.S. 
overseas  employees  allowed  under  the 
Foreign  Affairs  Manual,  Foreign  Affairs 
Manual,  OIS/RA/PSG,  Room  B-264 
Main  State,  Washington,  D.C.  20520. 
Telephone:  202-736-4881,  FAX:  202- 
736-7214. 

(22)  Evacuation  payments  (safe 
haven),  shipment  and  storage  of 
household  goods  and  motor  vehicles; 

(23)  Domestic  administrative  support 
expenses  for  the  National  Association  of 
State  Departments  of  Agriculture  and 
the  SRTGs; 

(24)  Generic  commodity  promotions 
(see  §  1485.13(e)); 

(25)  Expenditures  associated  with 
trade  shows,  seminars,  and  educational 
training  conducted  in  the  United  States; 
and 

(26)  Demonstration  projects, 
(d)  CCC  will  not  reimburse  any  cost 

of: 

(1)  Forward  year  financial  obhgations, 
such  as  severance  pay,  attributable  to 
employment  of  foreign  nationals; 

(2)  Expenses,  fines,  settlements  or 
claims  resulting  from  suits,  challenges 
or  disputes  emanating  from  employment 
terms,  conditions,  contract  provisions 
and  related  formalities; 

(3)  The  design  and  production  of 
packaging,  labeling  or  origin 
identification  stickers; 

(4)  Product  development,  product 
modification  or  product  research; 
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(5)  Product  samples: 

(6)  Slotting  fees  or  similar  sales 
expenditures; 

(7)  The  purchase,  construction  or 
lease  of  space  for  permanent  displays, 
i.e.,  displays  lasting  beyond  one  activity 
plan  year; 

(8)  Rental,  lease  or  purchase  of 
warehouse  space; 

(9)  Coupon  redemption  or  price 
discounts; 

(10)  Refundable  deposits  or  advances; 

(11)  Giveaways,  awards,  prizes,  gifts 
and  other  similar  promotional  materials 
in  excess  of  $1.00  per  item; 

(12)  Alcohohc  beverages  that  are  not 
an  integral  part  of  an  approved 
promotional  activity; 

(13)  The  purchase,  lease  (except  for 
use  in  authorized  travel  status)  or  repair 
of  motor  vehicles; 

(14)  Travel  of  applicants  for 
employment  interviews; 

{i5)  Unused  non-refundable  airline 
tickets  or  associated  penalty  fees  except 
where  travel  is  restricted  by  U.S. 
government  action  or  adnsory; 

(16)  Independent  evaluation  or  audit, 
including  activities  of  the  subcontractor 
if  CCC  determines  that  sudi  a  review  is 
needed  in  order  to  ensure  program 
compliance; 

(17)  Any  arrangement  which  has  the 
effect  of  reducing  the  selling  price  of  an 
agricultural  commodity; 

(18)  Goods  and  services  and  salaries 
of  personnel  provided  by  U.S.  industry 
or  loreign  third  party; 

(19)  Membership  fees  in  clubs  and 
social  organizations; 

(20)  Indemnity  and  fidelity  bonds; 

(21)  Fees  for  participating  in  U.S. 
Government  sponsored  activities,  other 
than  trade  fairs  and  exhibits; 

(22)  Business  cards; 

(23)  Seasonal  greeting  cards; 

(24)  Office  parking  fees; 

(25)  Subscriptions  to  publications; 

(26)  Home  office  domestic 
administrative  expenses,  including 
communication  costs; 

(27)  Travel  in  the  United  States  unless 
in  transit  to  or  from  a  foreign  country  in 
which  travel  is  not  restricted; 

(28)  Payment  of  U.S.  and  foreign 
employees  or  contractors  share  of 
personal  taxes,  except  as  legally 
required  in  a  foreign  country,  and; 

(29)  Any  expenditure  incurred  for  an 
activity  prior  to  CCC's  approval  of  that 
activity  or  amendment. 

(e)  The  Eteputy  Administrator  may 
determine,  at  the  Deputy 
Administrator's  discretion,  whether  any 
cost  not  expressly  listed  in  this  section 
will  be  reimbursed. 

(f)  For  a  generic  promotion  activity 
inx-blving  the  use  of  company  names, 
logos  or  brand  names,  the  MPP 


participant  must  ensure  that  all 
companies  seeking  to  promote  U.S. 
agricultural  commodities  have  an  equal 
opportunity  to  participate  in  the 
activity. 

(g)  For  a  brand  promotion  activity, 
CCC  will  reimburse  at  a  rate  equal  to  the 
percentage  of  U.S.  origin  content  of  the 
promoted  agricultural  commodity  or  at 
a  rate  of  50  percent,  whichever  is  the 
lesser,  except  that  CCC  may  reimburse 
for  a  higher  rate  if: 

(1)  There  has  been  an  affirmative 
action  by  the  U.S.  Trade  Representative 
unde^ Section  301  of  the  Trade  Act  of 
1974  with  respect  to  the  unfair  trade 
practice  cited  and  there  has  been  no 
final  resolution  of  the  case;  and 

(2)  The  participant  shows,  in 
comparison  to  the  year  such  Section  301 
case  was  initiated,  that  U.S.  market 
share  of  the  agricultural  commodity 
concerned  has  decreased;  and 

(3)  In  such  case,  CCC  shall  determine 
the  appropriate  rate  of  reimbursement. 

(h)  CCC  will  reimburse  for 
expenditures,  other  than  administrative 
expenditures,  made  after  the  conclusion 
of  participant's  activity  plan  year 
provided: 

(1)  The  activity  was  approved  prior  to 
the  end  of  the  activity  plan  year; 

(2)  Funds  were  transferred  to  pay  for 
a  portion  of  the  expenditure(s)  prior  to 
the  end  of  the  activity  plan  year;  and 

(3)  Expenditures  were  incurred  not 
more  than  30  calendar  days  beyond  the 
end  of  an  activity  plan  year. 

§1485.17    Reimbursement  procedures. 

(a)  A  format  for  reimbursement  claims 
is  available  from  the  Division  Director. 
Claims  for  reimbursement  shall  contain 
the  following  information: 

(1)  Activity  type — brand  or  generic; 

(2)  Activity  number; 

(3)  Commodity  aggregate  code; 

(4)  Country  code; 

(5)  Cost  category; 

(6)  Amount  to  be  reimbursed; 

(7)  If  applicable,  any  reduction  in  the 
amount  of  reimbursement  claimed  to 
offset  CCC  demand  for  refund  of 
amounts  previously  reimbursed,  and 
reference  to  the  relevant  Compliance 
Report;  and 

(8)  If  applicable,  any  amount 
previously  claimed  that  has  not  been 
reimbursed. 

(b)  All  claims  for  reimbursement  shall 
be  submitted  by  the  participant's  U.S. 
office  to  the  Director,  Marketing 
Operations  Staff,  FAS,  USDA. 

(c)  In  general,  CCC  will  not  reimburse 
a  claim  for  less  than  $10,000  except  that 
CCC  will  reimburse  a  final  claim  for  a 
participant's  activity  plan  year  for  a 
lesser  amount. 


(d)  CCC  will  not  reimburse  claims 
submitted  later  than  6  months  after  the 
end  of  a  participant's  activity  plan  year. 

(e)  If  CCC  reimburses  a  claim  with 
commodity  certificates,  CCC  will  issue 
commodity  certificates  with  a  face  value 
equivalent  to  the  amount  of  the  claim 
which  shall  be  in  full  accord  and 
satisfaction  of  such  claim. 

(f)  If  CCC  overpays  a  reimbursement 
claim,  the  participant  shall  repay  CCC 
within  30  days  the  amount  of  the 
overpayment  either  by  submitting  a 
check  payable  to  CCC  or  by  offsetting  its 
next  reimbursement  claim. 

(g)  If  a  participant  receives  a 
reimbursement  or  offsets  an  advanced 
payment  which  is  later  disallowed,  the 
participant  shall  v^ithin  30  days  of  such 
disallowance  repay  CCC  the  amount 
owed  either  by  submitting  a  checl; 
payable  to  CCC  or  by  offsetting  its  next 
reimbursement  claim. 

(h)  The  participant  shall  repoit  any 
actions  having  a  bearing  on  the 
propriety  of  any  claims  for 
reimbursement  to  the  Attache/ 
Counselor  and  its  U.S.  office  shall  report 
such  actions  in  writing  to  the  Division 
Director(s). 

§1485.18    Advances. 

(a)  Policy. 

In  general,  CCC  operates  MPP  and 
EIP/MPP  on  a  reimbursable  basis.  CCC 
will  not  advance  funds  to  an  EIP/MPP 
participant  or  to  an  MPP  participant  for 
brand  promotion  activities. 

(b)  Exception. 

Upon  request,  CCC  may  advance 
payments  to  an  MPP  participant  for 
generic  promotion  activities.  Prior  to 
making  an  advance,  CCC  may  require 
the  participant  to  submit  security  in  a 
form  and  amount  acceptable  to  CCC  to 
protect  CCC's  Hnancial  interests.  Total 
payments  advanced  shall  not  exceed  40 
percent  of  a  participant's  approved 
annual  generic  activity  budget. 
However.  CCC  will  not  make  any 
advance  to  an  MPP  participant  where  an 
advance  is  outstanding  from  a  prior 
activity  plan  year. 

(c)  Refunds  due  CCC. 

A  participant  shall  expend  the 
advance  on  approved  generic  promotion 
activities  within  90  calendar  days  after 
the  date  of  disbursement  by  CCC.  A 
participant  shall  return  any  unexpended 
portion  of  the  advance,  plus  a  prorated 
share  of  all  proceeds  generated  (i.e., 
premiums  generated  from  certificate 
sales  and  interest  earned),  either  by 
submitting  a  check  payable  to  CCC  or  by 
offsetting  its  next  reimbursement  claim. 
All  checks  shall  be  mailed  to  the 
Director,  Marketing  Operations  Staff, 
FAS,  USDA. 
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§  1 485. 1 9    Employment  practices. 

(a)  An  MPP  participant  shall  enter 
into  vmtten  contracts  with  all 
employees  and  shall  ensure  that  all 
terms,  conditions,  and  related 
formalities  of  such  contracts  conform  to 
governing  local  law. 

(b)  An  MPP  participant  shall,  in  its 
overseas  office,  conform  its  office  hours, 
work  week  and  holidays  to  local  law 
and  to  the  custom  generally  observed  by 
U.S.  commercial  entities  in  the  local 
business  community. 

(c)  An  MPP  participant  may  pay 
salaries  or  fees  in  any  currency  (U.S.  or 
foreign)  if  approved  by  the  Attache/ 
Counselor.  However,  participants  are 
cautioned  to  consult  local  laws 
regarding  currency  restrictions. 

1485.20    Financial  management,  reports 
evaluations  and  appeals. 

(a)  Fin.incial  Management. 

(1 )  A  n  MPP  participant  shall 
implement  and  maintain  a  financial 
management  system  that  conforms  to 
generally  accepted  principles  and 
standards  of  accounting. 

(2)  An  MPP  participant  shall  insUtute 
internal  controls  and  provide  written 
guidance  to  commercial  entities 
participating  in  its  activities  to  ensure 
their  compliance  with  these  provisions. 
Each  participant  shall  maintain  all 
original  records  and  documents  relating 
to  program  activities  for  five  calendar 
years  follov«ng  the  end  of  the 
applicable  acUvity  plan  year  and  shall 
make  such  records  and  documents 
available  upon  request  to  authorized 
officials  of  the  U.S.  Government.  An 
MPP  participant  shall  also  maintain  all 
documents  related  to  emplovment  such 
as  employment  appfications",  contracts, 
position  descriptions,  leave  records  and 
salary  changes,  and  all  records 
pertaining  to  contractors. 

(3)  A  participant  shall  maintain  its 
records  of  expenditures  and 
contributions  in  a  manner  that  allows  it 
to  provide  information  by  activity  plan, 
country,  activity  number  and  cost 
category.  Such  records  shall  include: 

(i)  Receipts  for  all  STRE  (actual 
vendor  invoices  or  restaurant  checks, 
rather  than  credit  card  receipts); 

(ii)  Original  receipts  for  any  other 
program  related  expenditure  in  excess 
of  $25.00; 

(iii)  The  exchange  rate  used  to 
calculate  the  dollar  equivalent  of 
expenditures  incurred  in  a  foreign 
currency  and  the  basis  for  such 
calculation; 
(iv)  Copies  of  reimbursement  claims; 
(v)  An  itemized  list  of  claims  charged 
to  each  of  the  participant's  CCC 
resoiu-ces  accounts; 

(vi)  Documentation  with 
accompanying  English  translation 


supporting  each  reimbursement  claim, 
including  original  evidence  to  support 
the  financial  transactions  such  as 
canceled  checks,  receipted  paid  bills, 
contracts  or  purchase  orders,  per  diem 
calculations  and  travel  vouchers.  (Credit 
memos  are  not  acceptable  types  of 
documentation  for  participant 
reimbursement  claims);  and 

(vii)  Documentation  supporting 
contributions  must  include:  the  dates, 
purpose  and  location  of  the  activity  for 
which  the  cash  or  in-kind  items  were 
claimed  as  a  contribution;  who 
conducted  the  activity;  the  participating 
groups  or  individuals';  and,  the  method 
of  computing  the  claimed  contributions. 
MPP  participants  must  retain  and  make 
available  for  audit  documentation 
related  to  claimed  contributions. 

(4)  Upon  request,  a  participant  shall 
provide  to  CCC  originals  of  documents 


supporting  reimbursement  claims. 

(b)  Reports. 

(1)  End-of-Year  Contribution  Report. 

Not  later  than  6  months  after  the  end 
of  its  activity  plan  year,  a  participant 
shall  submit  two  copies  of  a  report 
which  identifies,  by  activity  and  cost 
category  and  in  U.S.  dollar  equivalent, 
contributions  made  by  the  participant, 
the  U.S.  industry  and  foreign  third 
parties  during  that  activity  plan  year.  A 
suggested  format  of  a  contribution 
report  is  available  from  the  Division 
Director. 

(2)  Trip  Reports. 
Not  later  than  45  davs  after 

completion  of  travel  (other  than  local 
-travel),  an  MPP  participant  shall  submit 
a  trip  report.  The  report  must  include 
the  name(s)  of  the  traveler(s),  purpose  of 
travel,  itinerary,  names  and  affiliations 
of  contacts,  and  a  brief  summary  of 
findings,  conclusions,  recommendations 
or  specific  accomplishments. 

(3)  Research  Reports. 
Not  later  than  6  months  after  the  end 

of  its  activity  plan  year,  an  MPP 
participant  shall  submit  a  report  on  any 
research  conducted  in  accordance  with 
the  activity  plan. 

(4)  A  participant  shall  submit  the 
reports  required  by  this  subsection  to 
the  appropriate  Division  Director.  Trip 
reports  and  research  reports  shall  also 
be  submitted  to  the  Attache/Counselor 
concerned.  All  reports  shall  be  in 
English  and  include  the  participant's 
agreement  number,  the  countries 
covered,  date  of  the  report  and  the 
period  covered  in  the  report. 

(5)  CCC  may  require  the  submission  of 
additional  reports. 

(6)  A  participant  shall  provide  to  the 
FAS  Compliance  Review  Staff  upon 
request  any  audit  reports  by 
independent  public  accoimtants. 

(c)  Evaluation.^ 


(1)  Policy. 

(i)  The  Government  Performance  and 
Results  Act  (GPRA)  of  1993  (5  U.S.C 
306; 31  U.S.C. 1105,  1115-1119.  3515. 
9703-9704)  requires  performance 
measurement  of  Federal  programs, 
including  MPP.  Evaluation  of  MPP's 
effectiveness  will  depend  on  a  clear 
statement  by  participants  of  goals  to  be 
met  within  a  specified  time,  schedule  of 
measurable  milestones  for  gauging 
success,  plan  for  achievement,  and 
results  of  activities  at  regular  inter\'als. 
The  overall  goal  of  the  MPP  and  of 
individual  participants'  activities  is  to 
achieve  additional  exports  of  U.S. 
agricultural  products,  that  is,  sales  that 
would  not  have  occurred  in  the  absence 
of  MPP  ftinding.  A  participant  that  can 
demonstrate  additional  sales  compared 
to  a  representative  base  period,  taking 
into  account  extenuating  factors  beyond 
the  participant's  control,  will  have  "met 
the  overall  objective  of  the  GPRA  and 
the  need  for  evaluation. 

(ii)  Evaluation  is  an  integral  element 
of  program  planning  and 
implementation,  providing  the  basis  for 
the  strategic  plan  and  activity  plan.  The 
evaluation  results  guide  the 
development  and  scope  of  a 
participant's  program,  contributing  to 
program  accountability  and  providing 
evidence  of  program  effectiveness. 

(iii)  An  MPP  participant  shall  conduct 
periodic  evaluations  of  its  program  and 
activities  and  may  contract  with  an 
independent  evaluator  to  satisfy  this 
requirement.  CCC  reserves  the  right  to 
have  direct  input  and  control  over 
design,  scope  and  methodology  of  any 
such  evaluation,  including  direct 
contact  with  and  provision  of  guidance 
to  the  independent  evaluator. 
(2)  Types  of  evaluation, 
(i)  An  activity  evaluation  is  a  review 
of  an  activity  to  determine  whether  such 
activity  achieved  the  goals  specified  in 
the  activity  plan.  Unless  specifically 
exempted  in  the  activity  plan,  all 
activity  evaluations  shall  be  completed 
within  90  days  following  the  end  of  the 
MPP  participant's  activity  plan  year. 

(ii)  A  brand  promotion  evaluation  is 
a  review  of  the  U.S.  and  foreign 
commercial  entities'  export  sales  to 
determine  whether  the  activity  achieved 
the  goals  specified  in  the  activity  plan. 
These  evaluations  shall  be  completed 
within  90  days  follovdng  the  end  of  the 
participant's  activity  plan  year. 

(iii)  A  program  evauiatio'n  is  a  review 
of  the  MPP  participant's  entire  program 
or  any  appropriate  portion  of  the 
program  to  determine  the  effectiveness 
of  the  participant's  strategy  in  meeting 
specified  goals.  An  MPP  participant 
shall  complete  at  least  one  program 
evaluation  each  year.  Actual  scope  and 
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timing  of  the  program  evaluation  shall 
be  determined  by  the  MPP  participant 
and  the  Division  Director  and  speciGed 
in  the  MPP  participant's  activity  plan 
approval  letter. 

(3)  Contents  of  program  evaluation. 
A  program  evaluation  shall  contain: 
(i)  The  name  of  the  party  conducting 

the  evaluation: 

(ii)  The  activities  covered  by  the 
evaluation  (including  the  activity 
numbers): 

(iii)  A  concise  statement  of  the 
constraint(s)  and  the  goals  specified  in 
the  activity  plan: 

(iv)  A  description  of  the  evaluation 
methodology: 

(v)  A  description  of  additional  export 
sales  achieved,  including  the  ratio  of 
additional  export  sales  in  relation  to 
MPP  funding  received; 

(vi)  A  summary  of  the  findings, 
including  an  analysis  of  the  strengths 
and  weaknesses  of  the  programfs):  and 

(vii)  Recommendations  for  future 
programs. 

(4)  .An  MPP  participant  shall  submit 
via  a  cover  letter  to  the  Division 
Director,  an  executive  summar>  which 
provides  assessment  of  the  program 
evaluation's  findings  and 
recommendations  and  proposed 
changes  in  program  strategy  or  design  as 
a  result  of  the  evaluation. 

(5J  If  as  a  result  of  an  evaluation  or 
audit  of  activities  of  a  participant  under 
the  program.  CCC  determines  that 
further  review  is  needed  in  order  to 
ensure  compliance  with  the 
requirements  of  the  program.  CCC  may 
require  the  participant  to  contract  for  an 
independent  audit  of  the  program 
activities. 

(d)  Appeals. 

(1)  The  Director.  Compliance  Review 
Staff  (Director.  CRS)  will  notify  a 
participant  through  a  compliance  report 
when  it  appears  that  CCC  may  be 
entitled  to  recover  funds  from  that 
participant.  The  compliance  report  will 
state  the  basis  for  this  action. 

(2)  A  participajit  may.  within  60  days 
of  thadate  of  the  compliance  report, 
submit  a  response  to  the  Director.  CRS. 
The  Director.  CRS,  at  the  Director's 
discretion,  may  extend  the  period  for 
response  up  to  an  additional  30  days.  If 
the  participant  does  not  respond  to  the 
compliance  report  within  the  required 
time  period  or.  if  after  review  of  the 
participant's  response,  the  Director. 
CRS.  determines  that  CCC  may  be 
entitled  to  recover  funds  from  the 
participant,  the  Director.  CRS.  will  refer 
the  compliance  report  to  the  Deputy 
Administrator. 

(3)  If  after  review  of  the  compliance 
report  and  response,  the  Deputy 
Admiiiistrator  determines  that  the 


participant  owes  any  money  to  CCC  he 
will  so  inform  the  participant  and 
provide  the  basis  for  the  decision.  The 
Deputy  Administrator  may  initiate 
action  to  collect  such  amount  pursuant 
to  7  C.F.R  Part  1403.  Debt  Settlement 
Pohcies  and  Procedures.  [Determinations 
of  the  Deputy  Administrator  will  be  in 
writing  and  in  sufficient  detail  to  inform 
the  participant  of  the  basis  for  the 
determination.  The  participant  may 
request  reconsideration  within  30  days 
of  the  date  of  the  Deputy 
Administrator's  initial  determination. 

(4)  The  Participant  may  appeal 
determinations  of  the  Deputy 
Administrator  to  the  Adininistrator.  An 
appeal  must  be  in  writing  and  be 
submitted  to  the  office  of  the  Deputy 
Administrator  within  30  days  following 
the  date  of  the  initial  determination  by 
the  Deputy  .Administrator  or  the 
determination  on  reconsideration.  The 
participant  may  request  a  hearing. 

(5)  If  the  participant  submits  its 
appeal  and  requests  a  hearing,  the 
Administrator,  or  the  Administrator's 
designee,  will  set  a  date  and  time, 
generally  within  60  days.  The  hearing 
will  be  an  informal  proceeding.  A 
transcript  will  not  ordinarily  be 
prepared  unless  the  participant  bears 
the  cost  of  a  transcript;  however,  the 
Administrator  may  have  a  transcript 
prepared  at  CCC's  expense. 

(6)  The  Administrator  will  base  the 
determination  on  appeal  upon 
information  contained  in  the 
administrative  record  and  will  endeavor 
to  make  a  determination  within  60  days 
after  submission  of  the  appeal,  hearing 
or  receipt  of  any  transcript,  whichever 
is  later.  The  determination  of  the 
Administrator  will  be  the  final 
determination  of  CCC.  The  participant 
must  exhaust  all  administrative 
remedies  contained  in  this  subsection 
before  pursuing  judicial  review  of  a 
determination  by  the  Administrator. 

§1485.21    Failure  to  make  required 
contribution. 

.\n  MPP  participant's  contribution 
requirement  will  be  specified  in  the 
MPP  allocation  letter  and  the  activity 
plan  approval  letter.  If  an  MPP 
participant  fails  to  contribute  the 
amount  specified  in  its  allocation 
approval  letter,  the  MPP  participant 
shall  pay  to  CCC  in  U.S.  dollars  the 
difference  between  the  amount  it  has 
contributed  and  the  amount  specified  in 
the  allocation  approval  letter.  An  MPP 
participant  shall  remit  such  payment 
within  90  days  after  the  end  of  its 
activity  plan  year. 


§1485.22    Submissions. 

The  participant  may  make  any 
submissions  required  by  this  regulation 
either  by  hand  delivery  to  the  Director. 
Marketing  Operations  Staff.  FAS.  USDA 
or  by  commercial  service  delivery  or 
U.S.  mail.  If  delivery  occurs  by 
commercial  "next-day"  mail  service  or 
U.S.  regular  mail,  first  class  prepaid,  the 
material  shall  be  deemed  submitted  as 
of  the  date  of  the  commercial  service  or 
U.S.  registered  mail  receipt.  For  all 
other  permissible  methods  of  delivery, 
the  material  shall  be  deemed  submitted 
as  of  the  date  received  by  the  Director, 
Marketing  Operations  Staff,  FAS,  USD.A. 

§1485.23    Miscellaneous  provisions. 

(a)  Disclosure  of  Program  Information. 

(1)  Documents  submitted  to  CCC  by 
participants  are  subject  to  the  provisions 
of  the  Freedom  of  Information  Act 
(FOIA),  5  U.S.C.  552.  7  CFR  Part  1 . 
Subpart  A — Official  Records,  and 
specifically  7  C.F.R.  1.11.  Handling 
Information  from  a  Private  Business. 

(2)  If  requested  by  a  person  locatetl  in 
the  United  States,  a  participant  shall 
provide  a  copy  of  any  document  in  its 
possession  or  control  containing  market 
information  developed  and  produced 
under  the  terms  of  its  agreement.  The 
participant  may  charge  a  fee  not  to 
exceed  the  costs  incurred  in  assembling, 
duplicating  and  distributing  the 
materials. 

(3)  The  results  of  any  research 
conducted  by  a  participant  under  an 
agreement,  shall  be  the  property  of  tht; 
V.St.  Government. 

(b)  Ethical  Conduct. 

(1)  A  participant  shall  conduct  its 
l)usiness  in  accordance  with  the  laws 
and  regulations  of  the  country  in  which 
an  activity  is  carried  out. 

(2)  Neither  an  MPP  participant  nor  its 
affiliates  shall  make  export  sales  of 
agricultural  commodities  and  products 
covered  under  the  terms  of  the 
agreement.  Neither  an  MPP  participant 
nor  its  affiliates  shall  charge  a  fee  for 
facilitating  an  export  sale.  A  participant 
may.  however,  collect  check-off  funds 
and  membership  fees  that  are  required 
for  membership  in  the  participating 
organization.  For  the  purposes  of  this 
paragraph,  "affiliate"  means  any 
partnership,  association,  company, 
corporatio'n.  trust,  or  any  other  such 
party  in  which  tlie  participant  has  an 
investment  other  than  in  a  mutual  fund. 

(3)  An  MPP  participant  shall  not  limit 
participation  to  members  of  its 
organization.  The  MPP  participant  shall 
publicize  its  program  and  make 
participation  possible  for  commercial 
entities  throughout  the  participant's 
industry  or,  in  the  case  of  SRTGs, 
throughout  the  corresponding  region. 
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(4)  A  participant  shall  select  U.S. 
agricultural  industry  representatives  to 
participate  in  activities  such  as  trade 
teams,  sales  teams,  and  trade  fairs  based 
on  criteria  that  ensure  participation  on 
an  equitable  basis  by  a  broad  cross 
section  of  the  U.S.  industry.  If 
requested,  a  participant  shall  submit 
such  selection  criteria  to  CCC  fo. 
approval. 

(5)  All  participants  should  endeavor 
to  ensure  fair  and  accurate  fact-based 
advertising.  Deceptive  or  misleading 
promotions  may  result  in  cancellation 
or  termination  of  an  agreement. 

(6)  The  participant  must  report  any 
actions  or  circumstances  that  have  a 
bearing  on  the  propriety  of  the  program 
to  the  Attache/Counselor  and  its  U.S. 
office  shall  report  such  actions  in 
writing  to  the  Division  Director. 

(c)  Contracting  Procedures. 

(1)  Neither  the  Commodity  Credit 
Corporation  (CCC)  nor  any  other  agency 
of  the  United  States  Government  or  any 
official  or  employee  of  the  CCC  or  the 
United  States  Government  has  any 
obligation  or  responsibility  with  respect 
to  participant  contracts  with  third 
parties. 

(2)  A  participant  shall: 
(i)  Ensure  that  all  expenditures  for 

goods  and  services  reimbursed,  in 
excess  of  $25.00,  by  CCC  are 
documented  by  a  purchase  order, 
invoice,  or  contract  and  that  such 
documentation  demonstrates 
competition  in  acquiring  the  goods  or 
services; 

(ii)  Ensure  that  no  employee  or  officer 
participates  in  the  selection  or  award  of 
a  contract  in  which  such  employee  or 
official,  or  the  employee's  or  officer's 
family  or  partners  has  a  financial 
interest; 

(iii)  Conduct  ail  contracting  in  an 
openly  competitive  manner.  Individuals 
who  develop  or  draft  specifications, 
requirements,  statements  of  work, 
invitations  for  bids  and  requests  for 
proposals  for  procurement  of  any  goods 
or  services  shall  be  excluded  from 
coinpetition  for  such  procurement; 

(iv)  Base  solicitations  for  professional 
and  technical  services  on  a  clear  and 
accurate  description  of  the  requirements 
for  the  services  to  be  procured; 

(v)  Perform  a  price  or  cost  analysis  for 
each  contract; 

(vi)  Maintain  the  following 
procurement  records: 

(A)  A  written  justification  for  each 
contractor  selection  or  procurement 
award; 

(B)  Documentation  to  demonstrate: 
(1)  If  the  procurement  is  for  less  than 

$2,500,  that  the  participant  has  solicited 
two  or  more  quotations  via  telephone  or 
advertised  to  obtain  competitive  bids; 


(2)  If  the  procurement  is  for  more  than 
$2,500  but  less  than  $25,000,  that  the 
participant  has  actively  solicited 
competitive  bids  through  normal 
commercial  channels  and  has  received 
at  least  three iids  or  advertised  to  obtain 
competitive  bids; 

[3]  If  the  procurement  is  for  more  than 
$25,000,  that  the  participant  has 
advertised  to  obtain  competitive  bids. 
Procurement  for  goods  and  services 
shall  not  be  split  in  an  effort  to  avoid 
specified  advertising  requirements. 

(d)  Disposable  Capital  Goods. 

(1)  Capital  goods  purchased  by  die 
MPP  participant  and  reimbursed  by  CCC 
that  are  unusable,  unserviceable,  or  no 
longer  needed  for  project  purposes  shall 
be  disposed  of  in  one  of  the  following 
ways: 

(i)  The  participant  may  exchange  or 
sell  the  goods  provided  that  it  applies 
any  exchange  allowance,  insurance 
proceeds  or  sales  proceeds  toward  the 
purchase  of  other  property  needed  in 
the  project; 

(ii)  The  participant  may,  wiUi  CCC 
approval,  transfer  the  goods  to  other 
MPP  participants  and  activities,  or  to  a 
foreign  third  party;  or 

(iii)  The  participant  may,  upon 
Attache'/Counselor  approval,  donate  the 
goods  to  a  local  charity,  or  convey  the 
goods  to  the  Attache/Counselor,  along 
with  an  itemized  inventory  list  and  any 
documents  of  title. 

(2)  A  participant  shall  maintain  an 
inventory  of  all  capital  goods  with  a 
value  of  $100  acquired  in  fiirtherance  of 
program  activities.  The  inventory  shall 
list  and  number  each  item  and  include 
the  date  of  purchase  or  acquisition,  cost 
of  purchase,  replacement  value,  serial 
number,  make,  model,  and  electrical 
requirements. 

(3)  The  participant  shall  insure  all 
capital  goods  acquired  in  furtherance  of 
program  activities  and  safeguard  such 
goods  against  theft,  damage  and 
unauthorized  use.  The  participant  shall 
promptly  report  any  loss,  theft,  or 
damage  of  property  to  the  insurance 
company. 

(e)  Contracts  between  MPP 
participants  and  brand  participants. 

Where  CCC  approves  an  application 
for  brand  promotion,  the  MPP 
participant  shall  enter  into  an  agreement 
with  each  approved  brand  participant 
which  shall: 

(1)  Specify  a  time  period  for  such 
brand  promotion,  and  require  that  all 
brand  promotion  expenditures  be  made 
within  the  MPP  participant's  approved 
activity  plan  period; 

(2  Make  no  allowance  for  extension  or 
renewal; 


(3)  Limit  reimbursable  expenditures 
to  those  made  in  countries  and  for 
activities  approved  in  the  activity  plan; 

(4)  Specify  the  percentage  of 
promotion  expenditures  that  will  be 
reimbursed,  reimbursement  procedures 
and  documentation  requirements; 

(5)  Include  a  written  certification  that 
the  brand  participant  either  owns  the 
brand  of  the  product  it  will  promote  or 
has  exclusive  rights  to  promote  the 
brand  in  each  of  the  countries  in  which 
promotion  activities  will  occur; 

(6)  Require  that  all  product  labels, 
promotional  material  and  advertising 
will  identify  the  origin  of  the 
agricultural  commodity  as  "Product  of 
the  U.S.".  "Product  of  the  U.S.A.". 
"Grown  in  die  U.S.".  "Grown  in  the 
U.S.A.",  "Made  in  America"  or  other 
U.S.  regional  designation  if  approved  in 
advance  by  CCC;  diat  such  origin 
identification  will  be  conspicuously 
displayed,  in  a  manner  that  is  easily 
observed;  and  that  such  origin 
identification  will  conform,  to  the 
extent  possible,  to  the  U.S.  standard  of 
1/6"  (.42  centimeters)  in  height  based  on 
the  lower  case  letter  "o".  A  participant 
may  request  an  exemption  from  this 
requirement.  All  such  requests  shall  be 
in  writing  and  include  justification 
satisfactory  to  the  Deputy  Administrator 
that  tliis  labelling  requirement  would 
hinder  a  participant's  promotional 
efforts.  The  Deputy  Administrator  will 
determine,  on  a  case  by  case  basis, 
whether  sufficient  justification  exists  to 
grant  an  exemption  from  the  labelling 
requirement; 

[7]  Specify  documentation 
requirement's  for  a  U.S.  brand  applicant 
seeking  priority  consideration  for 
assistance  based  on  eligibility  as  a 
small-sized  entity; 

(8)  Require  that  the  U.S.  brand 
participant  submit  to  the  NiPP 
participant  a  statement  certifying  that 
any  Federal  funds  received  vvill 
supplement,  but  not  supplant,  any 
private  or  third  party  funds  or  other 
contributions  to  program  activities;  and 

(9)  The  participant  shall  require  the 
brand  participant  to  maintain  all 
original  records  and  documents  relating 
to  program  activities  for  five  calend.ir 
years  following  the  end  of  the 
applicable  activity  plan  year  and  shall 
make  such  records  and  documents 
available  upon  request  to  authorized 
officials  of  the  U.S.  Government. 

(f)  EIP/MPP  participants  shall  ensure 
that  all  product  labels,  promotional 
material  and  advertising  will  identify 
the  origin  of  the  agricultural  commodity 
as  'Product  of  the  U.S.",  "Product  of  the 
U.S.A.",  "Grown  in  the  U.S.".  "Grown 
in  the  U.S.A.".  "Made  in  America"  or 
other  U.S.  regional  designation  if 
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approved  in  advance  by  CCC:  &uch 
origin  identification  is  conspicuously 
displayed  in  a  manner  that  is  easily 
observed,  and  that,  to  the  fullest  extent 
possible,  the  origin  identincation 
conforms  to  the  U.S.  standard  of  1/6" 
(.42  centimeters)  in  height  based  on  the 
lower  case  letter  "o*.  An  EIP/MPP 
participant  may  request  an  exemption 
from  this  requirement.  All  such  requests 
shall  be  in  writing  and  include 
justification  satisfactory  to  the  Deputy 
Administrator  that  this  labelling 
requirement  would  hinder  a 
participant's  promotional  efforts.  The 
Deputy  Administrator  will  determine, 
on  a  case  by  ca.se  basis,  whether 
sufficient  justification  exists  to  grant  an 
exemption  from  the  labelling 
roquirem«;nt; 

(g)  Travel  shall  conform  to  U.S. 
Federal  Travel  Regulations  (41  CFR 
parts  301  through  304)  and  air  travel 


shall  conform  to  the  requirements  of  the 
•Fly  America  Act  (49  U.S.C.  1517)." 
The  MPP  participant  shall  notify  the 
Attache/Counselor  in  the  destination 
countries  in  writing  in  advance  of  any 
proposed  travel. 

(h)  Proceeds. 

Any  income  or  refimds  generated 
from  an  activity,  i.e.,  participation  fees, 
proceeds  of  sales,  refunds  of  value 
added  taxes  (VAT),  the  expenditures  for 
which  have  betin  wholly  or  partially 
reimbursed,  shall  be  repaid  by 
submitting  a  check  payable  to  CCC  or 
offsetting  tlif  jiarticipant's  next 
reimbursenirnl  ( laim.  Hon-cver.  where 
CCC  rnimbur.ses  a  participant  with  CCC 
commodity  certificates,  such  participant 
may  retain  any  inconu?  gen<'r;it(?d  by  the 
sale  of  such  certificates. 


§1485.24    Applicability  date. 

This  Subpart  applies  to  activities  that 
are  approved  in  accordance  with  the 
participant's  1995  program  and 
corresponding  activity  plan  year. 

§1485.25    Paperwork  reduction 
requirements. 

The  paperwork  and  record  keeping 
requirements  imposed  bv  this  final  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980.  OMB  has  assigned  control 
number  05510027  for  this  informalion 
collection. 

Signed  at  Washington.  U.C.  on  [aiuiary-  27. 
1095. 

Christopher  iL  Goldlhwaii. 

Crtwrnl  Sales  Manof>er  and  Vica  I'msidf^nl. 

Comiiu  idity  Credit  Corporation. 

|FK  Dot:.  O.S-2477  Filed  l-;t»-q5;  10:09  ami 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Market  Promot  on  Program,  Fiscal 
Year  1995       I 

AGENCY:  Comrtodifv  Credit  Corporation 
USDA 

ACTION:  Notice 


SUMMARY:  This  notice  announces  the 
Market  Promotion  Program  for  Fiscal 
Year  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Agriculture.  Foreign 
Agricultural  Seavice,  Marketing 
Operations  Staff,  Room  4932-S.  14th 
and  Independence  Avenue.  Washington 
D.C.  20250-1042.  Telephone:  (202)  720-' 
5521. 

SUPPLEMENTARY  INFORMATION:  Section 
203  of  the  Agricultural  Trade  Act  of 
1978.  as  amended,  directs  the 
Commodity  Credit  Corporation  (CCC)  to 
"carry  out  a  program  to  encourage  the 
development,  maintenance  and 
expansion  of  commercial  export  markets 
for  agricultural  commodities  through 
cost-share  assistance  to  eligible  trade 
organizations  that  implement  a  foreign 
market  development  program.  " 
Assistance  under  this  program  may  be 
provided  in  the  form  of  funds  of.  or 
commodities  owned  by.  the  CCC,  as 
determined  appropriate  by  the 
Secretary. 


The  MPP  will  be  implemented  in 
accordance  with  the  regulations  set 
forth  in  7  C.F.R.  part  1485.  January  31. 
1995.  The  Administrator  of  the  Foreign 
Agricultural  Service  (FAS),  who  is  Vice 
President  of  CCC.  is  authorized  to  enter 
into  agreements  with  nonprofit 
agricultural  trade  organizations, 
nonprofit  state  regional  trade  groups, 
agricultural  cooperatives,  state  agencies 
and  U.S.  commercial  entities  to  share 
the  costs  of  approved  overseas 
marketing  and  promotion  activities  that 
are  intended  to  develop,  maintain  or 
expand  commerf;ial  export  markets  for 
U.S.  agriciil'ural  commodities  and 
products.  Ci  > "  will  enter  into 
agreements  only  where  the  eligible 
agricultural  commodity  is  comprised  of 
at  least  50  percent  U.S.  origin  by  weight 
e.xclusive  of  added  water  CCC  may 
provide  assistance  for  brand  promotion 
activities. 

Eligible  entities  desiring  to  participate 
in  the  MPP  must  submit  an  application 
(an  original  and  two  copies)  containing 
information  required  by  the  MPP 
regulations. 

All  applications  (an  original  and  two 
copies)  must  be  either  hand  delivered  or 
sent  by  postal  delivery  and  must  be 
received  by  5:00  p.m.  eastern  time, 
March  2,  1995,  at  the  following  address: 

Hand  Delivery:  U.S.  Department  of 
Agriculture.  Foreign  Agricultural 
Service.  Marketing  Operations  Staff. 


Room  4932-S.  14th  and  Independence 
Avenue.  S.W.,  Washington,  D.C.  20250- 
1042. 

Postal  Delivery:  U.S.  Department  of 
Agriculture,  Marketing  Operations  Staff 
Ag  Box  1042,  Washington,  DC.  20250- 
1042. 

A  final  rule  was  published  on  January 
31,  1995.  which  adopts  the  substantive 
provisions  of  the  Interim  Rules 
published  August  16.  1991.  (56  FR 
40747)  and  November  17.  1993.  (58  FR 
60550)  with  changes  to  refiect  pui)lic 
comments  and  recent  legislative 
changes  to  the  authorizing  statute.  All 
entities  should  carefully  review  the  final 
regulations  prior  to  submitting  -.n 
application. 

For  more  detailed  information 
rftgarding  the  application  proc«;ss  or 
other  terms  and  requirements  of  the 
MPP.  contact  the  Marketing  Operations 
Staff.  FAS.  USDA  at  the  address  above 
or  telephone  (202)  720-5521.  Conunents 
regarding  the  conduct  of  the  MPP  may 
be  directed  to  either  address  as 
applicable. 

Signed  at  VVashingtos:.  n.C:  ti*is  L'7(ti  day 
of  Ianuar>-.  HIO.S. 

Christopher  E.  Goldthwait. 

Acting  AdtiimL-itrator.  F(m-ifin  .l^nr  iilUirnt 
Servi^ir.  and  Artitif^  Vice  I'rcsidml. 
Cjymmrnlity  Cn.-dil  Q  nporutton. 
IFK  IkM-.  »15-24-»i  Kilwi  I-:h>-i»-,.  lo  m  a:,-.] 
BtLVMG  CODE  3410-1(M> 
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Part  III 


Department  of  the 
Treasury 


S  ^==g  Office  of  Foreign  Assets  Control 


31  CFR  Part  575 

Iraqi  Sanctions  Regulations;  Specially 

Designated  Nationals  List;  Final  Rule 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

31  CFR  Part  575 

Iraqi  Sanctions  Regulations;  Specially 
Designated  Nationals  List 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Final  rule:  amendments  to  the 
list  of  specially  designated  nationals. 

SUMMARY:  The  Office  of  Foreign  Assets 
Control  is  amending  the  Iraqi  Sanctions 
Regulations  to  add  4  banks  and  30 
individuals  to  appendix  A,  Individuals 
and  Organizations  Determined  To  Be 
Specially  Designated  Nationals  of  the 
■  Government  of  Iraq,  and  to  supplement 
information  provided  for  6  previously 
listed  Specially  Designated  Nationals  by 
includini;  additional  addresses  and 
aliases.  Finally,  the  amendment  adds  to 
the  appendices  14  entities  and  11 
individuals  identified  as  SDNs  of  Iraq  in 
the  comprehensive  SDN  list  published 
in  the  Federal  Register  on  November  17, 
1994.  and  adds  revised  information 
pubUshed  in  the  comprehensive  SDN 
list  for  1  previously  Usted  vessel. 
EFFECTIVE  DATE:  February  1,  1995. 
ADDRESS:  Copies  of  the  list  of  persons 
whose  property  is  blocked  pursuant  to 
the  Iraqi  Sanctions  Regulations  are 
available  upon  request  at  the  following 
location:  Office  of  Foreign  Assets 
Control.  U.S.  Department  of  the 
Treasury',  Annex.  1500  Pennsylvania 
Avenue.  N.VV..  Washington,  D.C.  20220. 
The  full  list  of  persons  blocked  pursuant 
to  economic  sanctions  programs 
administered  by  the  Office  of  Foreign 
As.sets  Control  is  available  electronically 
on  The  Federal  Bulletin  Board  (see 
Supplementary  Information). 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Robert  McBrien.  Chief.  International 
i'rograms  Division,  Office  of  Foreign 
Assets  Control,  tel.:  202/622-2420. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  Bv  modem  dial  202/ 
512-1387  or  call  202/512-1530  for  disks 
or  paper  copies.  This  file  is  available  in 
Postscript.  WordPerfect  5.1  and  ASCII. 

Background 

The  Office  of  Foreign  Assets  Control 
(TAC")  is  amending  the  Iraqi  Sanctions 
Regulations.  31  CFR  part  575  (the 
■Regulations"),  to  add  new  entries  to 
iippendices  A  and  B.  Appendix  A. 
Individuals  and  Organizations 


Determined  to  Be  Specially  Designated 
Nationals  of  the  Government  of  Iraq,  is 
a  list  of  individuals  and  organizations 
determined  by  the  Director  of  FAC  to  be 
within  the  definition  of  the  term 
"Government  of  Iraq."  as  set  forth  in 
§  575.306  of  the  Regulations,  because 
they  are  owned  or  controlled  by  or  act 
or  purport  to  act  directly  or  indirectly 
on  behalf  of  the  Government  of  Iraq. 
Appendix  B,  Merchant  Vessels 
Registered,  Owned,  or  Controlled  by  the 
Government  of  Iraq  or  by  Persons  Acting 
Directly  or  Indirectly  on  Behalf  of  the 
Government  of  Iraq,  is  a  list  of  vessels 
determined  by  the  Director  of  FAC  to  be 
property  of  the  Governinent  of  Iraq. 

Appendix  A  to  part  575  is  amended 
to  provide  public  notice  of  the 
designation  of  4  banks  and  30 
individuals  as  Specially  Designated 
Nationals.  In  addition,  supplementary 
information  is  being  provided  for  6 
previously  listed  Specially  Designated 
Nationals  by  including  additional 
addresses  and  aliases.  The  amendment 
adds  to  appendix  A  14  entities  and  11 
individuals  identified  as  SDNs  of  Iraq  in 
the  comprehensive  SDN  list  published 
in  the  Federal  Register  on  November  17, 
1994,  59  FR  59460.  Finally,  the 
amendment  adds  to  appendix  B  revised 
information  published  in  the 
comprehensive  SDN  list  for  1  previously 
listed  vessel. 

All  prohibitions  in  the  Regulations 
pertaining  to  the  Government  of  Iraq 
apply  to  the  entities  and  individuals 
identified  in  appendices  A  and  B.  All 
transactions  with  such  entities  or 
persons,  or  transactions  in  property  in 
which  they  have  an  interest,  are 
prohibited  unless  otherwise  exempted 
or  licensed  in  or  pursuant  to  the 
Regulations. 

Determinations  that  persons  fall 
within  the  definition  of  the  term 
"Government  of  Iraq"  and  are  thus 
Specially  Designated  Nationals  of  Iraq 
are  effective  upon  the  date  of 
determination  by  the  Director  of  FAC, 
acting  under  the  authority  delegated  by 
the  Secretary  of  the  Treasury.  Public 
notice  is  effective  upon  the  date  of 
publication  or  upon  actual  notice, 
whichever  is  sooner. 

The  list  of  Specially  Designated 
Nationals  in  appendices  A  and  B  is  a 
partial  one,  since  FAC  may  not  be  aware 
of  all  agencies  and  officers  of  the 
Government  of  Iraq,  or  of  all  persons 
that  might  be  owned  or  controlled  by,  or 
acting  on  behalf  of  the  Government  of 
Iraq  within  the  meaning  of  §  575.306. 
Therefore,  one  may  not  rely  on  the  fact 
that  a  person  or  entity  is  not  listed  in 
appendix  A  or  B  as  a  Specially 
Designated  National  as  evidence  that 
such  person  or  entity  is  not  owned  or 


controlled  by.  or  acting  or  purporting  to 
act  directly  or  indirectly  on  behalf  of, 
the  Government  of  Iraq.  The  Treasury 
Department  regards  it  as  incumbent 
upon  all  persons  governed  by  the 
Regulations  to  take  reasonable  steps  to 
ascertain  for  themselves  whether 
persons  with  whom  they  deal  are  owned 
or  controlled  by,  or  acting  or  purporting 
to  act  on  behalf  of.  the  Government  of 
Iraq,  or  on  behalf  of  other  countries 
subject  to  blocking  or  transactional 
restrictions  administered  by  FAC. 

Section  206  of  the  International 
Emergency  Economic  Powers  Act,  50 
U.S.C.  1705,  provides  for  civil  penalties 
not  to  exceed  $10,000  for  each  violation 
of  the  Regulations.  Criminal  violations 
of  the  Regulations  are  punishable  by 
fines  of  up  to  $250,000  or  imprisonment 
for  up  to  10  years  per  count,  or  both,  for 
individuals  and  criminal  fines  of  up  to 
$500,000  per  count  for  organizations. 
See  50  U.S.C.  1705;  18  U.S.C.  3571.  In 
addition,  section  586E  of  the  Iraq 
Sanctions  Act  of  1990,  Public  Law  101- 
513,  provides  for  civil  penalties  not  to 
exceed  $250,000  and  criminal  fines  of 
up  to  $1,000,000  or  imprisonment  for 
up  to  1'2  years,  or  both. 

Because  the  Regulations  involve  a 
foreign  affairs  function.  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  of  proposed  rulemaking  is 
required  for  this  rule,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  does 
not  apply. 

List  of  Subjects  in  31  CFR  Part  575 

Administrative  practice  and 
procedure,  Banks,  Banking.  Blocking  of 
assets.  Exports,  Foreign  trade,  Imports. 
Iraq,  Loans,  Penalties,  Reporting  and 
recordkeeping  requirements.  Securities. 
Specially  designated  nationals.  Travel 
restrictions. 

PART  575— IRAQI  SANCTIONS 
REGULATIONS 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  575  is  amended 
as  set  forth  below: 

1.  The  authority  citation  for  part  575 
is  revised  to  read  as  follows: 

Authority:  .SO  U.S.C.  1701-1706:  .SO  U.S.C. 
1601-16.51:  22  U.S.C.  287c;  Public  Law  101- 
51.3.  104  Stat.  2047-55:  3  U.S.C.  301;  E.O. 
12722,  55  FR  31803.  3  CFR.  1990  Comp.. 
p.294:  E.O.  12724,  55  FR  33089,  3  CFR.  1902 
Comp.,  p.  317. 

2.  Appendix  A  to  part  575  is  amended 
by  adding  the  following  at  the  end  of  the 
introductory  note,  which  immediatelv 
follows  the  appendix  title: 
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APPENDIX  A  TO  PART  575— 
INDIVIDUALS  AND  ORGANIZATIONS 
DETERMINED  TO  BE  SPECIALLY 
DESIGNATED  NATIONALS  OF  THE 
GOVERNMENT  OF  IRAQ 

•    •    •  Note:  The  abbreviation  "DOB" 
means  "date  of  birth,"  "a.k.a."  means 
"also  known  as,"  "d.b.a."  means  "doing 
business  as,"  and  "f.k.a."  moans 
■formerly  known  as." 


3.  AppendixiA  to  part  575  is  amended 
by  adding  the  following  entries  in 
alphabetical  order,  to  read  as  follows: 

APPENDIX  A  TO  PART  575— 
INDIVIDUALS  AND  ORGANIZATIONS 
DETERMINED  TO  BE  SPECIALLY 
DESIGNATED  NATIONALS  OF  THE 
GOVERNMENT  OF  IRAQ 


Companies 

•  *        * 

Afiricuitural  Cooj  >,  (rative  Bank.  Ra.shid  Street. 
Baghdad.  Iraq 

•  •         * 

Amd  Co.  Limited  ^gency.  Ai-Tahrir  Car 
Parking  Building,  Tahrir  Sq..  Floor  3. 
Office  33,  P.O.  Box  8044.  Baghdad.  Iratj 

•  *  *        I  *  • 

Biihil  International.  Aeroport  DOrly.  y439() 

Orly  Aerogare.  France 
«  *         *        '  •         * 

Hurooii  Shipping  Company  Limited,  Haven 

Court,  5  Library:  Ramp.  Gibraltar 

•  *         *        :»         • 

Durand  Properties  Limited,  Haven  C:oUrt.  5  • 
Library  Ramp,  Gibraltar 

I'.irtrade  Holding  $.A..  Switzt-rland 

II  &  H  .Metaiform  GMBH.  Postfaih  UbO, 
Strontianitstrns-*!  5.  4406  nrensteiiifurt. 
(Germany  i 

•  *         *        U         « 

Helford  Directors  iimited,  Havi-n  Qjurt.  5 
Library  Ramp.  Gibraltar 

•  *         «        U         * 

Industrial  Bank  of  Iraq,  (a.k.a.  Industrial 
Bank),  P.O.  Box  6B25,  Al-Jamhourya 
Street,  Baghdad.  Iraq 

.Mo.sul.  Iraq 

Kirkiik,  Iraq 

Hilla.  Iraq 

Kerbala.  Iraq 

Basrah,  Iraq 

Arbil.  Iraq 

.N'ajaf.  Iraq 

Sulayinania.  Iraq 

•         *         * 

Iraq- Jordan  Land  itansport  Compi.ny  (a.k.a 
IJLTC  or  Iraqi-  Jordanian  Land  Transport 
Company  or  Iraqi-Jordanian  Overland 
Transport  Company).  P.O.  Box  5134.  4tli 
Circle.  Jabal.  Amijian,  Jordan 


laraco  S.A.  (a.k.a.  Soktar.  f  k.a.  Tradaco  S.A.), 
45  Rue  de  Frontenex.  CH-1207  Geneva. 
Switzerland 

*  •         •         *         » 
Midco  Finance  S.A.  (a.k.a.  Midco  Financial 

S.A).  57  Rue  du  Rhone,  CH-1204  Geneva. 
Switzerland 

*  •         »         *         • 

Montana  Management  Inc.  (d.b.a.  Midco 
Financial  S.A..  a.k.a.  Midco  Finance  S.A.), 
c/o  Morgan  &  Morgan.  Edificio  Torre  Swiss 
Bank,  Piso  16,  Calle  53  Este,  Barbella. 
Panama  City.  Republic  of  Panama 

57  Rue  du  Rhone,  CH-1204  Geneva. 
Switzerland 

*  •         *         »         « 

Orient  Shipping  Limited,  Lot  18,  Bav  Street, 
Kingstown,  St.  Vincent  and  the  Grenadines 

Rasheed  Bank,  (a.k.a.  Al-Rashid  Bank  or  Al- 

Rasheed  Bank).  P.O.  Box  7177.  Haifa 

Street.  Baghdad,  Iraq 
Al-Rusafi  Branch.  No.  505:  Al-Masarif 

Street,  Baghdad,  Iraq 
Credit  Commercial  Branch,  No.  506:  Khalid 

bin  Alwaleed  Street,  Baghdad,  Iraq 
Basrah  Branch,  Al  Thawrah  Street  Br  No  88 

P.O.  Box  116.  Basrah,  Iraq 
Mosul  Branch.  No.  3.  P.O.  Box  183.  Mosul. 

Iraq 

*  •  *  *  « 

Real  Estate  Bank.  Hassan  Bin  Thabil  Street, 
Baghdad,  Iraq 

*  *         *         ♦         « 
Tariq  Abu  Shanab  Metals  Establishment 

(a.k.a.  Tariq  Abu  Shanab  Est.  or  Tariq  Abu 
Shanab  Est.  for  Trade  and  Commerce). 
.Musherfeh.  P.O.  Box  766,  Zarka,  Jordan 

*  •         *         «         « 

Tigris  Trading,  Inc.,  2  Stratford  Place  London 

WIN  9AE,  England 
5903  Harper  Road,  Solon.  Ohio  44139.  U.S.A. 
6(«)  Grant  Street.  42nd  Floor,  Pittsburgh. 

I'enn.sylvania  15219.  U.S.A. 


Individuals 

*  «        *        *        « 

Abd  Al-Ghafur.  Humam  Abd  al-Khaliq. 
(a.k.a.  Humam  Abdel  Khaleq  Abdel 
C;hafur).  Minister  of  Higher  Education  and 
Scientific  Research,  DOB  1945,  Iraq 
***** 
.M-Ahmad.  Mahmud  Dhiyab.  (a.k.a. 
Mahmoud  Diab  Al-Ahmad),  .Minister  of 
Housing  and  ReconsUuction.  Iraq 

*  *         •         •         « 

Al-Atrush.  Abd  Al-VVahhab  Umar  Mirza. 
(a.k.a.  Abdel  Wahab  Al-Atrushi).  a 
minister  of  Stat-,  DOB  1936.  Iraq 

***** 

Al-Bazzaz,  Hikmat  Abdallah.  (a.k.a.  Hikmat 
Abdullah  Al-Bazaz)!  Minister  of 
Education.  Iraq 

***** 

Al-Dulaimi.  Khalaf  M.  M..  Baghdad.  Iraq 


Al-llammadi.  Hamid  Yusif.  (a.k.a.  Hamed 
Yu.ssef  Hamadi).  Minister  of  Culture  and 
Information,  Iraq 


Al-Hasiian.  Anas  Malik  Dohan.  (a.k.a.  Malik. 

Anas  or  Dohan.  Anas  Malik  or  Dohan. 

Anas  or  Al-Hassan.  Anas),  Baghdad,  Iraq 
Jordan 

***** 

Al-Huvvaysh,  Isam  Rashid,  Governor  of  the 

Central  Bank.  Iraq 
***** 

Al-Jabburi.  Sadi  Tuma  Abbas.  Adviser  to  the 
President  for  Military  Affairs,  DOB  1939, 
Iraq 

•  *  •  •  * 

Al-Khafaji,  Sabah.  254  Rue  Adolphe  Paieaud 

92160  Antony,  France 
***** 
Al-.Maliki,  Shabib  Lazim.  (a.k.a.  Shebib 

Lazem  Al-Maleki),  Minister  of  Justice 

DOB  1936.  Iraq 
***** 
Al-Qasir.  Nazar  Jumah  Ali.  (a.k.a.  Nizar 

Jomaa  .Mi  Al-Qassir).  Minister  of 

Irrigation.  Iraq 
***** 

Al-Rida,  Karim  Hasan,  (a.k.a.  Karim  Hassan 
Ridd).  Minister  of  Agriculture,  DOB  1944. 
Iraq 

***** 

Al-Ruba.  Dr,  Khadim,  Managing  Director  of 
Real  Estate  Bank.  Iraq 

*  »  •  •  * 

Al-Sahhaf.  Muhammad  Said  Kazim.  (a.k.a. 
•Mohammed  Said  Al-SahaO.  Minister  of 
Foreign  Affairs.  DOB  1940,  Iraq 

***** 

.M-Sulih,  Muhammad  Mahdi.  (a.k.a. 

Mohammed  .Mahdi  Saleh).  Minister  of 

Trade.  DOB  1947,  Iraq 
***** 

Al-Zibari,  Arshad  Muhammad  Ahmad 
Muhammad,  a  minister  of  state.  DOB  1942, 
Iraq 

•  •  •  •  * 

Al-Zubaydi.  Muham.mad  Hamsa,  (a.k.a.  ] 

Mohammed  Hamza  Al-Zubaidi),  Deputy  ' 

Prime  Minister.  DOB  1938,  Iraq  '  I 

***** 

Alkhayoun,  Dhiah  H..  Chairman  and  General 
.Manager  of  Rasheed  Bank,  Iraq 

***** 

Allawi,  Salam.  (a.k.a.  Abdel-Salam  Abdel-  ' 
Rahman  Alawi).  General  Manager  of  i 

Industrial  Bank  of  Iraq,  Iraq 

***** 

Atia.  Hachiin  K.,  Hav  Al-Adil,  .Mahala-G45. 

Zukak-8.  No.  -  39,  Baghdad.  Iraq 
Lane  15.  Area  902.  Hai  al-\Vahda,  Baghdad. 

Iraq 
2  Stratford  Place.  London  WlN  9.\E,  England 
***** 

Aziz,  Tariq  Mikhail,  Deputy  Prime  Minister, 
DOB  1936,  Iraq 


Buhler.  Bruno,  57  Rue  du  Rhone.  CH-1204 
Geneva.  Switzerland 

***** 

D»)  Boccard.  Phillipe.  (a.k.a.  Philippe  D.; 
Boc;card).  44  Avenue  Krieg.  Geneva. 
Switzerland 

«  *  *  ♦  * 

I'draj.  Sainal  Mujid.  Minister  of  Planning.  Iraq 
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Habib.  Mohammed  Turki,  Baghdad,  Iraq 

•  •         •         •         • 

Husayn.  Saddam,  (a.k.a.  Saddam  Hussein  or 
Saddam  Hussain),  President  and  Prime 
Minister.  DOB  28  April  1937,  Iraq 

•  •  •  •  • 

Karaghully.  Labeed  A.,  General  Manager  of 
Real  Estate  Bank.  Iraq 

•  •         •         •         • 

Khalil.  Dr.  Ahmad  Murtada  Ahmad,  (a.k.a. 
Ahmad  Murtadha  Ahmad  Khalil),  .Minister 
of  Transport  and  Communications,  Iraq 

•  •  •  •  « 

Malik,  Assim  Mohammed  Rafiq  Abdul  (a.k.a. 
Abdulmalik.  Abdul  Hameed  or  Rafik, 
Assem).  14  Almotaz  Sad  Al  Deen  Street,  Al 
Nozha,  Cairo,  Egypt 

•  *         *         •         • 

Maruf,  Taha  Muhyi  Al-Din,  Vice  President, 
DOB  1924,  Iraq 

•  •  •  •  • 

Mubarak.  Umid  Midhat.  (a.k.a.  Umid  Medhat 
Mubarak).  Minister  of  Health,  DOB  ca. 
1940,  Iraq 

•  •  *  •  * 

Naman,  Saalim  (a.k.a.  Naman.  Sam).  5903 
Harper  Road.  Solon,  Ohio  44139,  U.S.A. 

600  Grant  Street,  42nd  Floor.  Pittsburgh, 
Pennsylvania  15219,  U.S.A. 

P.O.  Box  39,  Fletthamstead  Highway, 
Coventry,  England 

Baghdad,  Iraq 

•  •         *         •         • 

Nessi,  Ferruccio,  Piazza  Grande  26,  6600 
Locarno,  Switzerland 

•  •         *         *         • 

Ramadan,  Taha  Yasin.  (a.k.a.  Taha  Yassin 
Ramadan).  Vice  President  and  Deputy 
Prime  Minister,  DOB  1936,  Iraq 


Rzooki,  Hanna,  Chairman  of  Real  Estate 
Bank,  Iraq 


of  Industry  and  Minerals  and  Adviser  to 
the  President.  DOB  1955,  Baghdad.  Iraq 


Vessel  name 


Ship  type 


60a.  Baroon  MV  (a.k.a. 
Albahr  Alarabi,  l.k.a. 
Bahar  Al  Arabi  or 
Seabank) 


fsh/cgo 


Salih,  Abd  Al-Munim  Ahmad,  (a.k.a.  Abdel 
Moneim  Ahmad  Saleh),  Minister  of  Awqaf 
and  Religious  Affairs,  DOB  1943,  Iraq 

*  •         *         •         * 

Samarrai,  Ahmad  Husayn  Khudayir,  (a.k.a. 
Ahmad  Hussein  Al-Khodair).  Minister  of 
Finance,  DOB  1941,  Iraq 

Shanab,  Tariq  Abu,  Musherfeh,  P.O.  Box  766, 
Zarka,  Jordan 

*  *         *         »         • 

Shanshal,  Abd  Al-Jabbar  Khalil.  Minister  of 
State  for  Military  Affairs.  DOB  1920,  Iraq 

*  •         •         •         • 

Zainal,  Akram,  Chairman  and  General 
Manager  of  Agricultural  Cooperative  Bank, 
Iraq 


4.  Appendix  A  to  part  575  is  amended 
by  removing  the  listings  under 
"Individuals"  for  Al-Habobi,  Dr.  Safa 
Haji  J.;  Al-Majid,  Ali  Hassam;  Al-Majid. 
Hussein  Kamel  Hassan;  Al-Takriti. 
Barzan  Ibrahim  Hassan;  Al-Takriti, 
Watban;  Jasim.  Latif  Nusayyif.  and 
adding  the  following  entries  in 
alphabetical  order,  to  read  as  follows: 


Al-Majid.  General  Ali  Hasan,  (a.k.a.  General 
Ali  Hassan  Al-Majid),  Minister  of  Defense, 
DOB  1941,  Baghdad,  Iraq 

*         •         •         *         • 

Al-Majid,  Husayn  Kamil  Hasan,  (a.k.a. 
Hussein  Kamel  Hassan  Al-Majid),  Minister 


Al-Tikriti,  Barzan  Ibrahim  Hasan,  Adviser  to 
the  President,  DOB  17  February  1951. 
Geneva,  Switzerland 

Iraq 

*         *         •         *         • 

Al-Tikriti.  Watban  Ibrahim  Al-Hasan.  (a.k.a. 
Watban  Ibrahim  Al-Hassan),  Minister  of 
the  Interior,  DOB  1952,  Baghdad,  Iraq 

***** 

Habubi,  Dr.  Safa  Hadi  Jawad.  (a.k.a.  Dr.  Safa 
Hadi  Jawad  Al-Habubi  or  Dr.  Safa  Hadi 
Jawad  or  Dr.  Safa  Jawad  Habubi  or  Dr.  Safs 
Al-Habobi),  Minister  of  Oil,  DOB  1  July 
1946,  Flat  4D.  Thorney  Court,  Palace  Gate, 
Kensington,  England,  United  Kingdom 

Iraq 

***** 

Jasim.  Latif  Nusayyif,  (a.k.a.  Latif  Nassif 
Jassem).  Minister  of  Labor  and  Social 
Affairs,  DOB  1941,  Baghdad.  Iraq 


5.  Appendix  B  to  part  575  is  amended 
by  removing  the  listing  for  "129. 
Seabank"  and  adding  the  following 
entry  in  numerical  order  to  read  as 
follows: 

APPENDIX  B  TO  PART  575— 
MERCHANT  VESSELS  REGISTERED, 
OWNED,  OR  CONTROLLED  BY  THE 
GOVERNMENT  OF  IRAQ  OR  BY 
PERSONS  ACTING  DIRECTLY  OR 
INDIRECTLY  ON  BEHALF  OF  THE 
GOVERNMENT  OF  IRAQ 


DWT 


Call  sign 


Owner 


6,953 


V3ML6 


Disputed  ownership:  Baroon  Shipping  Co.  Ltd., 
Haven  Port,  Gibraltar,  T.L.  Dallas  &  Co..  Ltd.. 
Bradford,  England,  Iraqi  State  Enterprise  for 
Water  Transport,  Baghdad,  Iraq,  (flag:  Belize). 


Dated:  January  25, 1995. 
R.  Richard  Newcomb, 
Director.  Office  of  Foreign  Assets  Control. 

Approved:  January  25,  1995. 
John  Berry, 

Deputy  Assistant  Secretary  (Enforcement). 
jFR  Doc.  95-2612  Filed  1-.30-95:  3:34  pml 
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Executive  Order  12948  of  January  30.  1995 
Amendment  to  Executive  Order  No.  12898 
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order  and  inserting  the  phrase  "By  March  24.  1995."  in  lieu  thereof  and 
by  deleting  in  the  second  sentence  of  section  l-103(e),  the  phrase  •'During 
•p  T  A  P^"°'i  j!-""^  the  date  of  this  order."  and  inserUng  the  phrase 
From  the  date  of  this  order  through  .March   24.   1995."   in   lieu  thereof 
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FAX-ON-DEMAND 

You  rnay  access  our  Fax-fJn-Dcnuind  service.  Vou  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephon*  charges  the  user  mav  incur.  The  list  of 
documents  on  puftlic  inspection  and  the  daily  Federal  Register's 
table  of  contents  ajre  available  using  this  service.  The  dn(  ument 
numbers  are  70504Piiblic  Inspection  list  and  7051 -Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis 
NOTE:  YOU  WILL  O.NLY  GFT  A  LISTING  OF  DCX;i:MENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  (nay  be  vii.-wed  and  copied  in  our  office  located 
at  800  North  Capitfil  Street.  N.W..  Suite  700.  The  Fax-Oii-Demand 
telephone  number|i^:  301-713-6905 


FEDERAL  REGISTER  PAGES  AND  DATES,  FEBRUARY 


5997-6382. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— FEBRUARY  1995 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 


agency  documents.  In  computing  these 
dates,  the  day  after  publication  is 
counted  as  the  first  day. 


When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 

A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  of  FR 

pl'blication 

15  DAYS  AFTER 

PUBLICATION 

30  DAYS  AFTER 
PUBLICATION 

45  DAYS  AFTER 
PUBLICATION 

60  DAYS  AFTER 
PUBLICA'-ION 

90  DA  ^S  AFTER 
PUBLICATION 

February  1 

February  16 

March  3 

March  20 

April  3 

May  2 

February  2 

February  17 

March  6 

March  20 

April  3 

May  3 

February  3 

February  21 

March  6 

March  20 

April  4 

May  4 

February  6 

February  21 

Marth  8 
March  9 

March  23 
March  24 

April  7 
April  10 
April  10 

May  8 

February  7 

February  22 

May  8 

February  8 

February  23 

March  10 

March  27 

May  9 

February  9 

February  24 
February  27 

March  13 
March  13 

March  27 

April  10 

May  10 

February  10 

March  27 

April  1 1 

May  11 

February  13 

February  28 
March  1 

March  15 
March  16 
March  17 

March  30 

April  14 

May  15 

February  14 

March  31 

April  17 

May  15 

February  15 

March  2 

April  3 

April  17 

May  16 

February  16 

March  3 

March  20 

April  3 

April  17 

May  17 

February  17 

March  6 

March  20 

April  3 

April  18 

May  18 

February  21 

March  8 

March  23 

April  7 

April  24 

May  22 

February  22 

March  9 

March  24 

April  10 

April  24 

May  23 

February  23 

March  10 

March  27 

April  10 

April  24 

May  24 

February  24 

March  13 

March  27 

April  10 

April  25 
April  28 

May  25 

February  27 

March  14 

March  29 

April  13 

May  30 

February  28 

March  15 

March  30 

April  14 

May  1 

May  30 

Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so.  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  conrected 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
dally  Fgleral  Register,  is  issued  monthly  in 
cumulat^e  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year 


Af.ndinglad  rs  mcU'ded  in  each  publication  *h<cf)  '<s(s 
>-e<Jeial  f^ister  page  numtxvs  »i,(ft  the  date  ol  a.ti:-  d».,>r 
in  the  fea&al  Register 


Order  Procsssir>g  C«<te 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order. 
It's  easy! 

n    YESj  enter  the  following  indicated  subscriptions  for  one  year:  ^** '"  ''**"'  **"'''"  (202r512-2233 

LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25% 


/o. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


For  privacy,  check  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 
Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 
-1  VISA  □  MasterCard 


-D 


(expiration) 


(Street  ^ddress) 


(City.  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature) 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


1(V9« 


m 


rni 


The 

Federal  Register: 

What  It  b 

And 

How  To  Use  It 


Annoimdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  die  User  of  die  Federal  Register— 
Code  of  Federal  Regulatioiis  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  FederaJ  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publicatioiu  Order  Form 


Order  procosing  code: 

*6173 


I I  Y£S,  please  send  me  the  following: 


I  your « 
ItaEasyl 
lb  bx  your  orders  (202)-512-2250 


copies  of  TlM 


What  K  to  and  How  lb  Um  It,  at  Sroo  pw  oopyi  Stock  Ma  oes-000-00044-4 


The  total  cost  of  my  order  is  $ btemational  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Mrthod  of  n^mcnt: 

I I  Check  I^ble  to  the  Supenntendent  of  Documents 

LJ  GPO  Deposit  Account         L 
LJ  VISA  or  MasteiCaid  Account 


(ronyny  or  Peocaal  Name) 


(Pieaae  type  or  prim) 


(Addhiooal  addreai/atieiition  line) 


l-D 


(Street  address) 


(City.  Stale,  ZIP  Code) 


(Dmrtune  piioae  including  area  code) 


III                       MINI! 

1     1     1     1  (Credil  card  eaipialiia  *te)              Tkmmkymfor 

your  order! 

(Authorizing  Signature) 


(Rn.  1-93) 


(PudiaM  Older  Na) 


YBS   NO 

available  to  odMriMiicn?  O   Q 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.a  Box  371954,  Pittsburgh,  PA  15250-7954 


Order  Now! 

The  United  States 
Government  Manual 

1994/95 

I 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


rTHiB  UNITED  STATES 
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Odef  Processing  Code: 

*6395 


Superintendent  of  D(Kuments  Pubiications  Order  Form 


Charge  your  order 
It's  easy! 


msL 


I — I    JL  llrfi^j  please  send  me 

S/N  061 -000-00058-4  at  $30.00  ($37.50  foreign)  each. 

ccist  of 


To  fax  your  orders  (202)  512-2250 
copies  of  the  The  United  States  Government  Manual,  1994/95 


Flic  total  cost  of  my  order  is  $ 


(Company  or  personal  name ) 


(Additional  address/attention  line) 


(Street  address) 


(C"ity.  State.  Zip  code) 

(Daytime  phone  including  area  code) 


( Purchase  order  no. ) 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  choose  methfid  of  payment: 

□  Check  payable  to  the  Superintendent  of  Documents 


(Please  type  or  print) 


□  GPO  Deposit  Account 

G  VISA  G  MasterCard  Account 


m 

„.    ,.        ,           .      .                I  hank  you  Jar 

(f  r^dii  Ciird  expiration  diile) 

your  order: 

(Rev  9/94) 


( Authorizing  signature ) 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954.  PitLsbureh.  PA  15250-7954 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


WrekN  CompQacioQ  at 

Presidential 
Documents 


m 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferer)ces,  and  other 
Presidential  materials  released  by  ttie 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  Natk)nal  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 
H^easy! 


Oder  Processing  Code: 

*5420 


I 1   YES,  please  enter . 


can  keep  up  to  date  on  Presidential  activities. 

□  $132.00  First  Class  Mail 

The  total  cost  of  my  order  is  S . 


To  fax  your  orders  (202)  512-2233 
one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I 

□  $75.00  Regular  Mail 


.  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name ) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State.  Zip  code) 


(Daytinie  phone  including  area  code) 


(Purchase  order  no.) 


For  privacy,  check  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

□  VISA  □  MasterCard 


in 

(expiration) 

-D 


ID 


(Aulhori/ing  signature)  'O 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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SUBSCRIPTIONS  ANfD  COPIES 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  SUt.  500,  as  amended;  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Docimients.  U.S.  Government  Printing  Office,  Wasnington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  acency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  tne  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Feder^  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  day  the  Federal  Register  is  published.  The  database 
includes  both  text  and  graphics  from  volume  59,  Number  1 
(January  2,  1994)  forward.  It  is  available  on  a  Wide  Area 
Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  The  annual  subscription  fee  for  a  single 
workstation  is  $375.  Six-month  subscriptions  are  available  for  S200 
and  one  month  of  access  can  be  purchased  for  $35.  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe, 
Internet  users  should  telnet  to  swais.access.gpo.gov  and  login  as 
newuser  (all  lower  case):  no  password  is  required.  Dial-in  users 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  login  as  swais  (all  lower  case);  no  password  is 
required;  at  the  second  login  prompt,  login  as  newuser  (all  lower 
case);  no  password  is  requirea.  Follow  the  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Register  Online 
via  GPO  Access.  For  assistance,  contact  the  GPO  Access  User 
Support  Team  by  sending  Internet  e-mail  to 
herp@eids05.eids.gpo.gov,  or  a  fax  to  (202)  512-1262,  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday 
through  Friday,  except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $494,  or  $544  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or  S8.00 
for  each  group  of  pages  as  actually  bound;  or  $1.50  for  each  issue 
in  microfiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  60  FR  12345. 


202-512-1800 
512-1806 


PUBLIC 
Subscriptions: 
Paper  or  fiche 

Assistance  with  public  subscriptions 
Online: 
Telnet  swais.access.gpo.gov,  login  as  newuser  <enter>,  no 
password  <enter>;  or  use  a  modem  to  call  (202)  512-1661, 
login  as  swais,  no  password  <enter>,  at  the  second  login  as 
newuser  <enter>,  no  password  <enter>. 
Assistance  with  online  subscriptions  202-512-1S30 

Single  copies^ck  copies: 
Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 


FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 

For  other  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 


523-5243 
523-5243 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  GfTice  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIEFINGS) 
February  15  at  9:00  am  and  1:30  pm 
Office  of  the  Federal  Register  Conference 
Room,  800  North  Capitol  Street  NW.. 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 
RESERVATIONS:    202-523-4538 


WHEN: 
WHERE 


DALLAS,  TX 

WHEN: 

March  30  at  9:00  am 

WHERE: 

Conference  Room  7A23 

Earle  Cabell  Federal  Building 

and  Courthouse 

1100  Commerce  Street 

Dallas.  TX  75242 

RESERVATIONS: 

1-800-366-2998 

Printed  on  recycled  paper  containing  100%  post  consumer  waste 


Contents 


III 


u, 


Administration  on  Aging 

See  Aging  Administration 

Agency  for  Health  Care  Policy  and  Research 

NOTICES 

Meetings;  advisory  committees: 
February  and  March.  6535-6536 

Agency  for  International  Development 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  6552-6553 

Aging  Administration 

NOTICES 

White  House  Conference  on  Aging;  final  agenda.  6598-6600 

Agricultural  Marketing  Service 

RULES 

Millc  marketing  orders: 
New  England  et  al..  6606-6613 
Tennessee  Valley.  6396-6397 
Peanuts,  domestically  produced.  6394-6395 
Poultry  and  rabbit  products;  inspection  and  grading: 

Voluntary  poultry  grade  standards,  6638-6643 
Spearmint  oil  produced  in  Far  West,  6392-6394 
PROPOSED  RULES 
Referendum: 
Tobacco  auction  market  consolidation— 
Clarkton  et  al..  NC.  6452 
Fairmont  et  al..  NC,  6453 
Kingstree  et  al..  SC.  6453-6454 
Tifton  et  al.,  NC,  6452-6453 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Ser\'ice 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  6500 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  PULES 

Exportation  and  importation  of  animals  and  animal 
products: 

Rinderpest  and  foot-and-mouth  disease;  disease  status 
change — 
Switzerland,  6454-6456 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Pacific  Telesis  Electronic  Publishing  Services.  Inc.,  6553 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Developmental  disabilities — 
Projects  of  national  significance,  6533-6535 
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Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Congressional  Budget  Office 

NOTICES 

Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman-Hollings): 
Sequestration  preview  report  for  1996  FY  transmittal  to 
Congress  and  OMB,  6646 

Corporation  for  National  and  Community  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Learn  and  Serve  America:  Higher  Education  proerams 
6525-6526 

Customs  Service 

PROPOSED  RULES 
Country  of  origin  marking: 
Frozen  produce  packages,  6464-6466 

Defense  Department 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Subcontractor  payments,  6602-6604 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities  under  OMB 
review.  6526-6527 
Meetings: 

Scientific  Advisory  Board.  6527 

Employment  and  Training  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Partnership  Act- 
Title  IV  training  and  employment  program  for  people 
with  disabilities,  6555-6564 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Calilornia.  6401-6403 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  ar.d 
promulgation;  various  States: 
California.  6467-6470 

Executive  Office  of  the  President 

NOTICES 
Meetings: 
Personal  Motor  Vehicle  Greenhouse  Gas  Reductions 
Advisory  Committee,  6531 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Jetstream  Aircraft  Ltd..  6397-6398 


IV 


Federal  Register  /  Vol.  60.  No.  22  /  Thursday.  February  2.  1995  /  Contents 


Federal  Register  /  Vol.  60.  No.  22  /  Thursday.  February  2.  1995  /  Contents 


Airworthiness  standards: 
Transport  category  airplanes- 
Cabin  interior  materials;  improved  flainmabitity 
standards.  6616-6629 
Standard  instrument  approach  procedures.  6398-6399 
PROPOSED  RULES 

Airworthiness  directives: 

Twin  Commander  Aircraft  Corp.,  6459-6461 
Airworthiness  standards: 

Special  conditions — 
Saab  model  2000  airplane,  6456-6459 

Transport  categor>'  airplanes — 

Fuel  system  vent  fire  protection,  6632-6635 
Class  E  airspace,  6461-6462 
VOR  Federal  airuays,  6462-6463 
NOTICES 
Meetings: 

Aviation  Rulemaking  Advisor)*  Committee,  6585-6586 
Passenger  facility  charges;  applications,  etc.: 

McCarran  International  Airport,  NV,  6586-6587 

Robert  Mueller  Airport,  TX.  6587 

Federal  Communications  Commission 

PROPOSED  RULES 

ITU  World  Radiocommunication  Conference,  1993; 

termination.  6482-6483 
Television  and  radio  broadcast  services: 

Multiple  ownership;  review,  6483-6490 
Television  broadcasting: 

Ownership  rules.  6490-6409 

Federal  Election  Commission  ' 

NOTICES 

Meetings;  Sunshine  Act,  6594 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Arkansas  et  al..  6404-6407 

Qilifomia  et  al..  6403-6404.  6407-6411 
PROPOSED  RULES 
Flood  elevation  determinations: 

Arizona  et  al..  6470-6482 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Public  Utilities  Board  of  McPherson  et  al..  6527-6528 
Environmental  statements;  availability,  etc.: 

Niagara  Mohawk  Power  Corp.,  6529-6530 
Applications,  benrings.  detenninutionft,  etc.: 

EcoElectrira,  L.P.,  6528-6529 

Koch  Gateway  Pipeline  Co.,  6329 

McDaniel,  Burton,  M.D.,  et  al.,  6529 

Northern  Natural  Gas  Co..  6530-6531 

Federal  Highway  Administration 

NOTICES 

Truck  size  and  weight  study.  6587-6589 

Federal  Maritime  Commission 

PROPOSED  RULES 

Maritime  carriers  in  foreign  commerce: 

Agreements  among  ocean  common  carriers;  information 
form  and  post -effective  reporting  requirements,  6482 
NOTICES 

Agreements  filed,  etc.,  6531 
Freight  forwarder  licenses: 

isaca  Cargo  International.  Inc.,  et  al..  6531-6532 


Synergy  Logistics  Services  et  al..  6532 
Federal  Reserve  System 

NOTICES 

Applications.  Iworing'i,  determinations,  etc.: 
Higgins,  John  P.M..  6532 

Federal  Trade  Commission 

PROPOSED  RULES 

Rules  and  guides;  solicitation  of  comments,  6463-6464 

NOTICES 

Prohibited  trade  practices: 

Creative  Aerosol  Corp..  6532 

RN  Nutrition  et  al..  t>5U 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Rulemaking  petition;  Alaska  public  lands.  Federal 

subsistence  management  program,  6466-6467 
NOTICES 
Endangered  and  threatened  species  permit  ap|)li(:ations, 

6550-6551 
Meetings: 
Klamath  River  Basin  Fisheries  Task  Fttrce,  6551 

Food  and  Drug  Administration 

NOTICES 
Meetings: 
Advi.sory  committees,  panels,  etc..  6336-6537 

Forest  Service 

PROPOSED  RULES 

Rulemaking  petition;  Alaska  public  lands.  Federal 
subsistence  management  program,  6466-6467 
NOTICES 

Environmpi'.tal  statements;  availability,  etc.: 
Lassen  National  Forest,  CA,  6502-6503 
Snoqualmie  Pass  Adaptive  ManagemeiU  Plan  et  al..  6501- 
6502 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Subcontractor  payments.  6602-6604 
NOTICES 
Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities  under  OMB 
review.  6526-6527 

Government  Ethics  Office 

RULES 

Conflict  of  interests,  6390-6391 

Health  and  Human  Services  Department 

See  Agent  y  for  Health  Care  Policy  and  Research 

See  Aging  Administration 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  .Administration 

See  National  Institutes  of  Health 

Health  Care  Financing  Administration 

NOTICES 
Medicare: 
Lung  and  heart-lung  transplantations;  criteria  for 
coverage,  6537-6547 


Health  Resources  and  Services  Administration 

NOTICES 

Advisory  committees:  annual  reports:  availability,  6548 

Housing  and  Urtan  Development  Department 

RULES 

Public  and  Indian  housing: 
Omaha,  NE;  homeownership  demonstration  program 
Correction,  6399-6400 
NOTICES 

Public  and  Indian  housing: 
Drug  elimination  program,  6548-6549 

Interior  Department 

See  Fish  and  Wildlife  Sen-ice 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 
NOTICES 

Kerr  Hydroelectric  Project,  MT;  operating  license: 

environmental  protection  conditions,  6549-6550 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 
Antidumping: 
Oil  country  tubular  goods  from— 
Argentina.  8.503-6506 
Austria,  6512-6515 
Italy,  6515-^516 
Japan,  6506-^)507 
Korea,  6507^310 
Mexico,  651D-6512 
Spain,  6516-6519 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  from — 
Japan,  6519-6523 
Antidumping  and  countervailing  duties: 
Administrative  review  requests.  6524 
Meetings: 
President's  Export  Council,  6523 

Justice  Department 

See  Antitrust  Division 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Challenge  grants  program;  guidelines,  6553-6535 

Labor  Department 

See  EmpiovTnent  and  Training  Admini.stration 
NOTICES  1 1 

Meetings:  j  | 

Trade  Negotiations  and  Trade  Policy  Labor  Advisorv 
Committee,  6555 
North  American  Agreement  oh  Labor  Cooperation; 
submission  acceptance  for  review: 
International  Labor  Rights  Education  and  Research  Fund 
et  al.;  partial  withdrawal.  6553 

Land  Management  Bureau 

NOTICES 

Realty  actions;  safes,  leases,  etc.: 
Nevada,  6551 


National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Subcontractor  payments,  6602-6604 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  6526-6527 
Meetings: 

Space  Science  Advisor)-  Committee,  6565 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Imitec,  Inc.,  6565 
Rochester  Gas  &  Electric  Corp.,  6565 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Passenger  car  brake  systems- 
Hydraulic  brake  systems,  6411-6446 

National  Institutes  of  Health 

NOTICES 

Meetings: 

Research  Grants  Division  special  emphasis  panels  6547- 
6548  '^ 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Limited  access  management  of  Federal  fisheries  in  and 
off  of  Alaska,  6448-6451 

Northeast  multispecies,  6446-6448 
NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
State  programs — 
Evaluation  findings  availability,  6524-6525 

National  Park  Service 

NOTICES 

-Native  American  human  remains  and  associated  funerary 
objects: 
Museum  of  New  Mexico,  NM:  prayer  stick,  6552 

National  Science  Foundation 

NOTICES 

Meetii:ys: 

Advanced  Scientific  Computing  Special  Emphasis  Panel 

6366 
Biological  Sciences  Special  Emphasis  Panel,  6566 
Electrical  and  Communications  Svstems  Special 

Emphasis  Panel,  6566 
Human  Resource  Development  Special  Emphasis  Panel 

6566 
•Mathematical  Sciences  Special  Emphasis  Panel,  6366 
Sy.stemic  Reform  Special  Emphasis  Panel.  6567  ' 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Nahunta  Swamp  Watershed.  NC.  6500-6501 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities  under  O.MB 

review,  6567 
Environmental  statements;  availability,  etc.: 
Carolina  Power  &  Light  Co.,  6567-6568 
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E.ntergy  Operations.  Inc.,  6568-6569 
Operating  licenses,  amendments;  no  significant  hazards 

considerations:  biweekly  notices;  correction,  6569 
Petitions;  Director's  decisions: 

US  Ecology.  Inc.,  6570-6574 
Applications,  hearings,  determinations,  etc.: 

Connecticut  Yankee  Atomic  Power  Co..  6574-6575 

Personnel  Management  Office 

RULES 

Employment: 

Executive  positions.  6383-6390 
Staffing  provisions  supporting  sunset;  Federal  Personnel 
Manual 

Correction,  6595 
PROPOSED  RULES 

Performance  management  and  incentive  awards: 
deregulation 
Correction,  6595 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc 
Narrows  Project.  UT.  6551-6552 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  change,s: 
Chicago  Board  Options  Exchange,  Inc.,  6575-6579 
Chicago  Board  Options  Exchange,  Inc.;  (ujrrection,  6595 
Government  Securities  Clearing  Corp..  6579-6582,  6584- 

6585 
National  As,sociation  of  Securities  Dealers,  Inc..  6582- 

6583 
Options  Clearing  Corp..  6583-6584 

Small  Business  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.. 
RFE  Investment  Partners  V,  I..P.,  6585 

Special  Counsel  Office 

NOTICES 

Organization,  functions,  and  authority  delegations: 
California  Field  Office;  relocation  Oakland  and  rena/iiing 
as  Sen  Francisco  Bay  Area  Field  Office,  6585 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Indiana,  6400-6401  • 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Fede.'al  Highway  Administration 


See  National  Highway  Traffic  Safety  Administration 

Treasury  Department 

See  Customs  Service 
NOTICES 

Agency  information  collection  activities  under  0MB 
review,  6589-6591 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 

Imperial  Tombs  of  China,  6591 
Grants  and  cooper&cive  agreements;  availability,  etc.. 
North  African,  Middle  Eastern,  and  South  Asian  foreign 
language  training,  area  studies  and  research.  6591- 
6593 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Health  and  Human  Services.  Administration 
on  Aging,  6598-6600 

Part  III 

Department  of  Defense,  General  Services  Administration, 
and  National  Aeronautics  and  Space  Administration, 
6602-6604 

Part  IV 

Department  of  Agriculture.  Agricultural  Marketing  Son'i(.e, 
6606-6613 

PartV 

Department  of  Transportation,  Federal  Aviation 
Administration,  6616-6629 

Part  VI 

Department  of  Transportation.  Federal  Aviation 
Administration.  6632-lj635 

Part  VII 

Department  of  Agriculture,  Agricultural  Marketing  .Service, 
6638-6643 

Part  VIII 

Congressional  Budget  Office,  6646 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Rc'-ider 
Aids  section  at  the  end  of  this  i.ssue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  lor  Public  Luvv 
rminbers.  Federal  Register  finding  aids,  and  a  list  oi 
documents  on  public,  inspection  is  aviiilable  on  202-27.')- 
1^38  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  214,  317,  319,  359,  and  534 
RiN3206-AG14 

Executive  Positions  and  Employment 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  governing  employment 
procedures  for  Senior  Executive  Service, 
senior-level,  and  scientific  and 
professional  positions  as  part  of  the 
implementation  of  Federal  Personnel 
Manual  (FPM)  sunset.  The  regulations 
incorporate  certain  requirements  that 
existed  only  in  the  provisionally 
retained  FPM,  which  was  sunset  on 
December  31,  1994. 
EFFECTIVE  DATE:  February  2,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neal  Harwood  at  202-606-2826. 
SUPPLEMENTARY  INFORMATION:  On 
October  18,  1994.  OPM  issued  proposed 
regulations  (59  FR  52459)  affecting 
Senior  Executive  Service  (SES),  senior- 
level  (SL).  and  scientific  and 
professional  (ST)  positions  and 
emplovmenL  The  proposed  regulations 
continued  (in  some  cases  in  modified 
form)  certain  requirements  and 
authorities  that  would  go  out  of 
existence  when  the  provisionally 
retained  FPM  was  sunset  on  December 
31, 1994,  because  they  were  not 
specified  in  other  regulations  or  statute. 
The  pioposed  regulations  also  clarified 
certain  existing  regulatory  provisions 
and  deleted  out-of-date  provisions. 

The  comment  period,  which  was  60 
days  from  the  date  of  publication,  ended 
on  December  19,  1994.  Written 
comments  were  received  from  seven 
agencies  and  the  Senior  Executives 
Association  (SEA  . 


Before  reviewing  the  comments  on 
specific  provisions,  we  want  to  note  that 
three  agencies  and  SEA  included 
comments  supporting  the  regulations  in 
general.  One  agency  wanted  to 
substantially  reduce  what  was  included 
in  the  regulations.  SEA,  on  the  other 
hand,  in  its  comments  on  specific 
provisions  recommended  in  a  number  of 
places  that  the  regulations  be  made 
more  restrictive. 

As  we  stated  in  the  proposed 
regulations,  we  have  tried  to  take  into 
account  the  recommendations  in  the 
Report  of  the  National  Performance 
Review  to  allow  agencies  more 
flexibility  in  managing  their  personnel 
system,  while  maintaining  a  "corporate 
approach  to  managing  executive 
resources."  Under  such  an  approach, 
there  are  some  basic  features  of 
executive  personnel  systems  that  need 
to  be  administered  uniformly  on  a 
Governmentwide  basis. 

We  have  tried  to  hold  these 
requirements  to  a  minimum;  but  as  we 
said  in  the  proposed  regulations  "a 
basic  regulatory  framework  (including 
certain  procedural  requirements)  is 
necessary  to  assure  an  executive 
personnel  system  that  meets  statutory 
requirements  and  carries  out  merit 
system  principles." 

We  recognize  that  different  parties 
will  have  different  views  as  to  what  are 
the  basic  requirements  that  need  to  be 
maintained.  We  believe  the  regulations 
provide  an  appropriate  balance  between 
agency  flexibility  and  Governmentwide 
requirements.  (As  we  pointed  out  in  the 
proposed  regulations,  no  requirements 
are  imposed  on  agencies  under  the 
regulations  that  did  not  exist  in  the 
former  FPM;  and  a  number  have  been 
deleted  or  modified.)  We  will  continue, 
however,  to  see  how  these  requirements 
work  in  practice  and  will  in.ike 
necessary  modifications  in  the  future  if 
there  are  problems  that  arise. 

Part  317— Employment  in  the  Senior 
Executive  Service 

(1)  Section  317.501,  Recruitment  and 
Selection  for  Initial  SES  Career 
Appointment 

Paragraph  (b)(2)  requires  that 
vacancies  must  be  included  in  an  OPM 
listing  of  SES  vacancies  for  at  least  14 
calendar  days.  One  agency 
recommended  that  agencies  be  allowed 
to  use  a  shorter  period  if  they  had  a 
legitimate  reason,  and  another  agency 
recommended  not  having  any  minimum 


period.  We  believe  the  14-day  notice 
period  is  needed  to  assure  full  and  open 
competition  and  does  not  place  an 
undue  delay  on  any  agency  in  filling  its 
positions. 

Subsequent  to  publication  of  the 
regulations  a  question  arose  whether  the 
reannouncement  of  an  SES  vacancy 
after  the  original  announcement  has 
closed  must  also  be  included  in  OPM's 
listing  for  at  least  an  additional  14  days. 
The  regulations  apply  to  all 
announcements,  including 
reannouncements. 

(2)  Section  317.502.  Qualifications 
Review  Board  (QRB)  Certification 

Paragraph  (b)  is  revised  to  eliminate 
time  limits  on  the  submission  of  QRH 
cases.  Currently,  cases  must  he-received 
by  OPM  within  9  months  from  the 
closing  date  of  the  vacancy 
announcement.  The  proposed 
regulations  would  have  extended  the 
deadline  to  12  months.  Elimination  of 
the  deadline  for  the  submission  of  QRB 
cases  responds  to  agency  requests  for 
more  flexibility  to  make  decisions  on 
executive  selections.  Although  OPM 
will  not  prescribe  a  deadline,  we  expect 
that  most  QRB  cases  will  be  submitted 
within  9  months  of  the  closing  date  of 
the  vacancy  announcement.  Agencies 
may,  of  course,  establish  internal 
deadlines  to  facilitate  timely  processinc 
QRB  cases. 

Paragraph  (d)  clarifies  OPM's 
authority  regarding  the  disposition  of 
QRB  cases  when  an  agency  head  has 
changed  or  will  be  changing,  or  when 
there  is  a  Presidential  transition.  One 
agency  felt  that  a  moratorium  on  QRB 
actions  should  not  apply  to  it  because 
of  its  national  security  functions  and 
because  the  Deputy  by  law  exercises  the 
full  powers  of  the  agency  head  in  the 
absence  of  the  Secretarv.  The  regulatory 
provision  give  OPM  authority  to  hold  or 
return  QRB  cases,  but  does  not  require 
such  action.  Particular  situations  can  be 
addressed  with  the  agency  involved 
depending  on  the  circumstances. 

Paragraph  (e)  states  that  OPM  will  not 
submit  to  a  QRB  the  conversion  of  a 
noncareer  SES  employee  to  a  career  SFS 
appointment  in  the  employee  s  own 
position  or  a  successor  to  that  position. 
One  agency  wanted  to  broaden  the 
restriction  to  cover  substantially  similar 
positions.  Another  agency 
recommended  eliminating  the  provision 
on  the  basis  that  it  is  a  disenft-anchising 
of  the  right  to  apply  and  be  selected  for 
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a  position.  The  restriction  js  in  the 
regulation  because  in  this  situation 
there  is  no  genuine  vacancy  for  which 
to  compete  since  the  position  is 
currently  occupied.  Therefore,  we  do 
not  believe  it  appropriate  to  extend  the 
restriction  to  other  positions  that  are 
vacant,  even  though  they  may  be 
.similar,  or  to  eliminate  the  restriction. 

(3)  Section  317.601.  Limited 
Appointments 

The  section  provides  a  pool  of  limited 
appointment  authorities  equal  to  2 
percent  of  an  agency's  SES  position 
allocation  (with  a  minimum  of  one 
authority  for  each  agency)  that  agencies 
(an  use  without  getting  prior  OPM 
approval  as  long  as  the  appointee  is 
currently  a  career  or  career-type 
appointee  outside  the  SES. 

Two  agencies  wanted  to  use  the  pool 
to  make  appointments  from  outside  the 
Government.  We  have  restricted  the 
pool  to  career  and  career-type 
appointees  to  assure  that  it  is  used 
appropriately  and  not  for  noncareer  or 
political-type  appointments.  As  we 
noted  in  the  proposed  regulations, 
where  appropriate  OPM  could  still  give 
an  agency  a  separate  quota  for  use  in 
making  limited  appointments  on  its 
own  under  specified  circumstances,  e.g., 
to  make  appointments  to  scientific 
positions  whore  there  was  a  critical  or 
emergency  need. 

(4)  Section  317.901,  Reassignments 
Paragraph  (d)  states  the  autnority  of 

agencies  to  run  15-ddy  (nongeographic) 
and  60-day  (geographic)  advance  notices 
on  reassignments  of  career  SES 
appointees  concurrently  with  the  120- 
day  moratorium  on  involuntary 
reassignments  following  the 
appointment  of  a  new  agency  head  or 
noncareer  supervisor  (5  U.S.C.  3395(e)). 

SEA  stated  that  under  5  U.S.C. 
3395(e)  advance  notices  should  not  be 
issued  until  after  the  120  days  have 
expired.  SEA  argued  that  the  intent  of 
the  law  is  to  assure  that  the  noncareer 
supervisor  has  at  least  120  days  to 
observe  the  performance  of  the  career 
appointee  before  making  a  reassignment 
decision.  We  noted  in  the  proposed 
regulations  that  if  the  notice  could  not 
be  issued  until  after  the  moratorium,  the 
moratorium  in  effect  would  be  extended 
by  the  length  of  the  notice  period.  SEA 
stated  that  the  agency  could  detail  the 
employee  immediately  after  the 
moratorium  expired  until  the  notice 
period  was  over.  That  still  extends  by 
up  to  60  days,  however,  the  time  before 
an  official  reassignment  could  be  made. 

Allowing  the  advance  notice  to  nm 
during  the  moratorium  is  not  new.  The 
authority  had  been  explicitly  stated  in 
the  former  PPM  since  1989.  We  see  no 
conflict  with  the  statutory  provision  on 


moratoriums,  which  governs  when  the 
reassignment  can  be  effecied.  We  want 
to  note  that  agencies  are  still  free  to  wait 
until  after  the  moratorium  to  issue  the 
advance  notice,  or  to  cancel  a  proposed 
reassignment  before  it  is  effected  if  the 
notice  is  issued  during  the  moratorium. 

(5)  Section  317.903.  Details 

Paragraph  (b)  modifies  time  limits  on 
details  that  previously  existed  in  the 
FPM  in  order  to  reduce  paperwork, 
provide  greater  flexibility  for  the  SES  as 
a  separate  service,  and  protect  the  rights 
of  employees. 

One  agency  recommended 
eliminating  all  regulations  on  the 
duration  of  details.  SEA,  on  the  other 
hand,  recommended  retaining  the 
current  provisions. 

SEA  argued  as  follows.  Allowing 
details  of  SES  members  to  unclassified 
duties  for  up  to  240  days  (in  lieu  of  the 
current  120  days)  would  permit  political 
appointees  to  place  career  SES 
appointees  "on  the  shelf  for  the 
prolonged  periods.  Allowing  non-SES 
employees  to  be  detailed  to  the  SES 
noncompetitively  for  up  to  240  days  (in 
lieu  of  the  current  120  days)  violates  the 
concept  of  equal  pay  for  equal  work. 
Requiring  OPM  approval  of  the  details 
of  non-SES  employees  to  the  SES  only 
if  the  detail  exceeds  240  days  (in  lieu  of 
the  current  120  days)  and  only  if  the 
person  on  detail  supervises  other  SES 
employees  (in  lieu  of  also  including 
nonsupervisory  details)  will  encourage 
agencies  to  use  details,  which  involve 
no  adjustment  in  pay,  rather  than 
limited  SES  appointments  for  temporary 
assignments. 

We  understand  SEA's  concerns. 
Details,  however,  are  a  legitimate 
method  of  temporarily  staffing  a 
position.  Providing  additional  flexibility 
in  personnel  operations,  one  of  the 
stated  goals  of  the  National  Performance 
Review,  does  not  automatically  mean 
that  agencies  will  abuse  their  increased 
authority.  We  believe  these  provisions 
still  adequately  protect  employee  rights. 
As  we  noted  in  the  proposed 
regulatiors.  we  believe  changes  we  have 
made  in  the  regulations  on  limited  SES 
appointments  will  in  fact  lead  to  greater 
use  of  those  appointments  in  lieu  of 
details. 

Part  319 — Employment  in  Senior-Level 
and  Scientific  and  Professional 
Positions 

(1)  Subpart  D.  Recruitment  and 
Examination 

The  subpart  delegates  authority  to 
agencies  to  recruit  and  examine 
applicants  and  establish  civil  service 
registers  for  SL  positions  in  the 
competitive  service  in  accordance  with 
criteria  prescribed  in  the  reguhitinns. 


The  criteria  implement  provisions  in 
statute  (5  U.S.C.  chapter  33,  subchapter 
I)  and  elsewhere  in  the  regulations  for 
examination,  certification,  and  selection 
of  individuals  who  do  not  have  status  in 
the  competitive  service. 

One  agency  said  that  all  the 
procedures  should  be  issued  as 
guidance  rather  than  incorporated  in  the 
regulations.  Under  5  U.S.C.  1104, 
however,  OPM  is  required  to  establish 
standards  which  shall  apply  to  the 
activities  of  any  agency  under  delegated 
authority. 

Two  agencies  specifically 
recommended  that  the  requirement  to 
use  a  numerical  rating  scale  of  100 
points  with  70  as  passing  in  establishing 
a  civil  service  register  for  competitive 
appointment  be  deleted.  They  said 
agencies  should  have  the  freedom  to  use 
any  examining  method  they  deem 
appropriate,  provided  all  legal 
requirements  are  met. 

The  procedures  in  the  regulations  for 
staffing  senior-level  positions  are  ba.sed 
on  existing  statutory  and  regulatory 
provisions  that  govern  the  selection  of 
non-status  persons  for  competitive 
service  positions.  OPM  is  considering  ;i 
number  of  proposed  statutory  and 
regulatory  changes  in  the  competitive 
examining  system  to  make  it  less 
pre.scriptive  in  light  of  the  National 
Performance  Review  recommendations 
on  Federal  staffing.  One  of  the  proposed 
changes  would  authorize  agencies  to 
examine  for  jobs  using  either  the 
existing  system  of  ranking  candidates 
based  on  numerical  ratings  or  a  new 
method  of  placing  candidates  in  quality 
groups  based  on  qualifications  (veterans 
would  receive  preference  within  quality 
groups).  Under  current  law,  numerical 
rating  and  ranking  is  required  for 
competitive  examining. 

In  order  to  simplify  the  n^gulations, 
however,  we  have  deleted  from  subpart 
D  the  specific  provisions  in  the 
proposed  regulations  covering 
establishment  of  a  roster  of  eligibles, 
selection,  and  applicant  rights.  The.';e 
provisions  are  covered  elsewhere  in  5 
CFR  where  competitive  examining  for 
the  civil  service  in  general  is  discu.ssed 
(e.g.,  section  337.101  on  using  a 
numerical  rating  scale  of  100,  section 
332.404  on  selecting  from  the  highest 
three  eligible  on  a  certificate  and  section 
300.104  on  handling  applicant 
complaints.) 

Part  359— Removal  From  the  SES; 
Guaranteed  Placement  in  Other 
Personnel  Systems 

(1)  Subpart  F.  Reduction  in  Force 
Sections  359.603(a)(1)  and  (d)(2)  are 
revised  to  permit  the  agency  head  to 
delegate  to  an  official  at  the  A.ssi.stant 
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Secretary  level  or  above  in  departments, 
or  an  equivalent  official  above  the 
director  of  personnel  in  other  agencies, 
the  authority  to  certify  to  OPM  that  the 
agency  does  not  have  a  vacant  SES 
position  for  a  RIF'd  employee  or  that  a 
RIF'd  employee  referred  by  OPM  is  not 
qualified  for  the  referred  position. 
Current  regulations  do  not  permit  any 
delegation. 

SEA  commented  that  since  the  law 
states  that  the  "agency  head"  shall  make 
these  determinations,  there  is  no 
authority  under  the  law  for  any 
delegation.  There  is  general  authority  in 
title  5  of  the  U.S.  Code,  however,  for 
agency  heads  to  delegate  personnel 
authorities.  Under  5  U.S.C.  302(b),  "the 
head  of  an  agency  may  delegate  to 
subordinate  officials  the  authority 
vested  in  him— (1)  by  law  to  take  final 
action  on  matters  pertaining  to  the 
employment,  direction,  and  general 
administration  of  personnel  under  his 
agency  ••*.••  Delegation  would  be 
prohibited  only  if  a  law  governing  a 
particular  authority  specifically  stated 
that  the  authority  could  not  be 
delegated,  or  if  OPM  in  exercising  its 
regulatory  authority  under  a  law  stated 
there  could  be  no  delegation. 

SEA  also  wanted  to  have  the  agency 
head  make  the  determinations  because 
it  believed  that  an  official  at  the 
Assistant  Secretary  level  would  be 
subject  to  peer  pressures  that  could 
preclude  a  correct  determination. 
Individuals  at  the  Assistant  Secretary 
level  make  many  decisions  that  affect 
managers  throughout  the  agency  (such 
as  those  affecting  budget  and 
personnel),  and  we  believe  these 
officials  will  be  able  to  act  in  an 
impartial  manner  and  protect  employee 
rights,  absent  any  facts  to  the  contrary. 

Waiver  of  Delay  in  Effective  Date 

I  find  that  good  cause  exists  for 
making  this  rule  effective  on  February  2, 
1995.  The  delay  in  the  effective  date  of 
this  rule  is  being  waived  since  the 
requirements  established  in  the  rule  are 
not  new.  They  previously  were 
contained  in  the  provisionally  retained 
Federal  Personnel  Manual,  which 
sunset  on  December  31. 1994.  The 
regulations  need  to  be  made  effective 
immediately  to  avoid  any  significant 
break  in  the  application  of  the  affected 
requirements. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  will  only  affect  Federal 
Government  employees  who  are  in 
executive  positions. 


List  of  Subjects 

5  CFR  Parts  214.  317.  319,  and  359 

Government  employees. 
5  CFR  Fart  534 

Government  employees,  hospitals, 
students,  wages. 

U.S.  Office  of  Personnel  Management. 
James  B.  King, 

Director. 

Accordingly,  OPM  is  amending  5  CFR 
parts  214.  317.  319.  359.  and  534  as 
follows: 

PART  214— SENIOR  EXECUTIVE 
SERVICE 

1.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  3132. 

2.  In  subpart  B.  §  214.203  and 
§214.204  are  added  to  read  as  follows: 

Subpart  B — General  Provisions 

§214.203    Reporting  requirements. 

Agencies  shall  report  such 
information  as  may  be  requested  by 
OPM  relating  to  positions  and 
employees  in  the  Senior  Executive 
Ser\'ice. 

§214.204    Interchange  agreements. 

(a)  In  accordance  with  5  CFR  6.7. 
OPM  and  any  agency  with  an  executive 
personnel  system  essentially  equivalent 
to  the  Senior  Executive  Service  (SES) 
may,  pursuant  to  legislative  and 
regulatory  authorities,  enter  into  an 
agreement  providing  for  the  movement 
of  persons  between  the  SES  and  the 
other  system.  The  agreement  shall 
define  the  status  and  tenure  that  the 
persons  affected  shall  acquire  upon  the 
movement. 

(b)  Persons  eligible  for  movement 
must  be  serving  in  permanent, 
continuing  positions  with  career  or 
career-type  appointments.  They  must 
meet  the  qualifications  requirements  of 
any  position  to  which  moved. 

(c)  An  interchange  agreement  may  be 
discontinued  by  either  party  under  such 
conditions  as  provided  in  the 
agreement. 

PART  317— EMPLOYMENT  IN  THE 
SENIOR  EXECUTIVE  SERVICE 


3.  The  authority  citation  for  part  317 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  3392,  3393.  3393a. 
3395,  3397.  3593.  and  3595. 

4.  In  subpart  C.  §  317.301  is  amended 
by  redesignating  paragraph  (a)(4)  as 
paragraph  (a)(5)  and  by  adding  a  new 
paragraph  (a)(4)  to  read  as  follows: 


Subpart  C— Conversion  to  the  Senior 
Executive  Service 

§317.301    Conversion  coverage. 

(a)*   •   • 

(4)  The  implementation  of  the  SES  in 
a  formerly  excluded  agency  when  OPM 
determines  that  the  agency  is  an 
"Executive  agency"  under  5  U.S.C 
3132(a)(1). 

•  •        •        •        , 

5.  In  subpart  D,  the  current  paragraph 
in  §  317.401  is  designated  as  paragraph 
(a),  and  paragraph  (b)  is  added  to  read 
as  follows: 

Subpart  D— Qualifications  Standards 

§317.401    General. 

*  •        »        •        • 

(b)  A  written  qualification  standard 
must  be  established  for  a  position  before 
any  appointment  is  made  to  the 
position.  If  a  position  is  being  filled 
competitively,  the  standard  must  be 
established  before  the  position  is 
announced. 

6.  In  subpart  E.  §  317.501  is  amended 
by  revising  the  last  sentence  of 
paragraph  (a),  revising  paragraph  (b)(2). 
and  by  adding  paragraph  (f)  to  read  as 
follows: 

Subpart  E— Career  Appointments 

§  317.501    Recruitment  and  selection  for 
initial  SES  career  appointment 

(a)  *   *   *  The  ERB  shall,  in 
accordance  with  the  requirements  of 
this  section,  conduct  the  merit  .staffing 
process  for  initial  SES  career 
appointment. 

(b)*   *   • 

(2)  Announcements  of  SES  vacancies 
to  be  filled  by  initial  career  appointment 
mu,st  be  included  in  the  OPM  SES 
vacancy  announcement  system  for  at 
least  14  calendar  days,  including  the 
date  of  publication. 
•        •        »        •        • 

(0  OPM  review.  OPM  may  review 
proposed  career  appointments  to  ensure 
that  they  comply  with  all  merit  staffing 
requirements  and  are  fi^e  of  any 
impropriety.  An  agency  shall  take  such 
action  as  OPM  may  require  to  correct  an 
action  contrary-  to  any  law.  rule,  or 
regulation. 

7.  Section  317.502  is  amended  by 
removing  the  last  sentence  of  paragraph 
(b),  revising  paragraph  (d),  redesignating 
paragraph  (e)  as  paragraph  (0,  and  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  317.502    Qualifications  Review  Board 

certification. 

*        *        •        •        • 

(d)  OPM  may  determine  the 
disposition  of  agency  QRB  requests 
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where  the  QRB  has  not  yet  acted  if  the 
agency  head  leaves  office  or  announces 
an  intention  to  leave  office,  if  the 
President  has  nominated  a  new  agency 
head,  or  if  there  is  a  Presidential 
transition. 

(e)  OPM  will  not  submit  to  a  QRB  any 
action  to  convert  a  noncareer  SES 
employee  to  a  career  SES  appointment 
in  the  employee's  current  position  or  a 
successor  to  that  position. 
***** 

8.  Section  317.503  is  amended  by 
removing  the  last  sentence  in  paragraph 
(b).  redesignating  paragraphs  (c)  and  (d) 
as  paragraphs  (d)  and  (e)  respectively, 
and  adding  a  new  |}aragraph  (c)  and 
pciragraph  (f)  to  read  as  follows: 

$317,503    Probationary  period. 

***** 

(c)  The  following  conditions  apply  to 
crediting  service  towards  completion  of 
the  probationary  period. 

(Ij  Time  on  leave  with  pay  while  in 
an  SES  position  is  credited.  Earned 
leave  for  which  the  employee  is 
compensated  by  lump-sum  payment 
upon  separation  is  not  credited. 

(2)  Time  in  a  nonpay  status  while  in 
an  SES  position  is  credited  up  to  a  total 
of  30  calendar  days  (or  22  workdays). 
After  30  calendar  days,  the  probationary 
period  is  extended  by  adding  to  it  time 
equal  to  that  served  in  a  nonpay  status. 

(3)  Time  absent  on  military  duty  or 
due  to  compensable  injury  is  credited 
upon  restoration  to  the  SES  when  no 
other  break  in  SES  service  has  occurred. 

(4)  Time  following  transfer  to  an  SES 
po.sition  in  another  agency  is  credited, 
i.e..  the  individual  does  not  have  to  start 
a  new  probationary  period. 
***** 

(f)  An  individual  who  separated  from 
the  SES  during  the  probationary  period 
and  who  has  been  out  of  the  SES  more 
than  30  calendar  days  must  serve  a  new 
1-year  probationary  period  upon 
reappointment  and  may  not  credit 
previous  time  in  a  probationary  period. 
In  the  following  situations,  however, 
there  is  an  exception  and  the  individual 
is  only  required  to  complete  the 
remainder  of  the  previously  served 
probationary  period. 

(1)  The  individual  left  the  SES 
without  a  break  in  service  for  a 
Presidential  appointment  and  is 
exercising  reinstatement  rights  under  5 
U.S.C.  3593(b). 

(2)  The  individual  left  the  SES 
without  a  break  in  service  for  other 
civilian  employment  that  provides  a 
statutory  or  regulatory  reemployment 
right  to  the  SES  when  no  other  break  in 
.service  occurred. 

(3)  The  break  in  SES  service  was  the 
re.sult  of  military  duty  or  compensable 


injury,  and  the  time  credited  under 
paragraph  (c)(3)  of  this  section  was  not 
sufficient  to  complete  the  probationary 
period. 

9.  In  subpart  F,  the  heading  for  the 
subpart  is  revised  to  read  as  follows: 

Subpart  F— Noncareer  and  Limited 
Appointments 

10.  Section  317.601  is  revised  to  read 
as  follows: 

§317.601    Authorization. 

(a)  An  agency  may  make  a  noncareer 
or  limited  appointment  only  to  a  general 
position. 

(b)  Each  use  of  a  noncareer 
appointment  authority  must  be 
approved  individually  by  the  Office  of 
Personnel  Management,  and  the 
authority  reverts  to  the  Office  upon 
departure  of  the  incumbent,  unless 
otherwise  provided  by  the  Office. 

(c)  Use  of  a  limited  appointment 
authority  is  subject  to  the  conditions  in 
this  paragraph. 

(1)  Agencies  are  provided  a  pool  of 
limited  appointment  authorities  equal  to 
2  percent  of  their  Senior  Executive 
Service  (SES)  position  allocation,  or  one 
authority,  whichever  is  greater.  An 
agency  may  use  the  pool  to  make  a 
Umited  appointment  only  of  an 
individual  who  has  a  career  or  career- 
conditional  appointment  (or  an 
appointment  of  equivalent  tenure)  in  a 
permanent  civil  service  position  outside 
the  SES.  If  necessary,  the  Office  of 
Personnel  Management  may  suspend 
use  of  the  pool  authority. 

(2)  Each  us^of  a  limited  appointment 
authority  other  than  under  paragraph 
(c)(1)  of  this  section  must  be  approved 
individually  by  the  Office,  and  the 
authority  reverts  to  the  Office  upon 
departure  of  the  incumbent,  unless 
otherwise  provided  by  the  Office. 

11.  Section  317.602  is  amended  by 
revising  the  heading  and  removing  the 
first  sentence  in  paragraph  (a)  to  read  as 
follows: 

§  317.602    CondlUons  of  a  limited 
appointment 

•        *        *        •        • 

12.  Section  317.603  is  amended  by 
revising  the  heading  and  the  first 
sentence  to  read  as  follows: 

§317.603    Selection. 

An  agency  may  make  a  noncareer  or 
limited  appointment  without  the  use  of 
merit  staffing  procedures.   •   *   • 

13.  Section  317.604  is  amended  by 
revising  the  heading,  redesignating 
paragraphs  (a)  and  (b)  as  paragiaphs 
(b)(1)  and  (b)(2)  respectively, 
designating  the  introductory  text  of  the 
section  as  the  introductory  text  of 


paragraph  (b),  and  by  adding  a  new 
paragraph  (a)  to  read  as  follows: 

§317.604    Reassignment 

(a)  An  agency  may  reassign  a 
noncareer  appointee  only  with  the  prior 
approval  of  the  Office  unless  otherwise 
provided  by  the  Office. 

*     .  *        *        *        * 

14.  Section  317.605  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  317.605    Tenure  of  appointees. 

(a)  A  noncareer  or  Hmited  appointee 
does  not  acquire  status  within  the 
Senior  Executive  Service  on  the  basis  of 
the  appointment. 

(b)  An  agency  may  terminate  a 
noncareer  or  limited  appointment  at  any 
time,  unless  a  limited  appointee  is 
covered  under  5  CFR  752.601(c)(2).  The 
agency  must  give  die  noncareer  or 
limited  appointee  a  written  notice  at 
least  1  day  prior  to  the  effective  date  of 
the  removal. 


15.  In  subpart  G,  §  317.703  is 
amended  by  designating  the  text  of 
paragraph  (a)  as  paragraph  (a)(1)  and 
adding  a  new  paragraph  (a)(2)  to  read  as 
follows: 

Subpart  G — SES  Career  Appointment 
by  Reinstatement 

§  31 7.703    Guaranteed  reinstatement 
Presidontial  appointees. 

(a)  *   *   * 

(2)  If  an  individual  is  serving  under  a 
Presidential  appointment  with 
reinstatement  entitlement  and  receives 
another  Presidential  appointment 
without  a  break  in  service  between  the 
two  appointments,  the  individual 
continues  to  be  entitled  to  be  reinstated 
to  the  SES  following  termination  of  the 
second  appointment.  If  there  is  nn 
interim  period  between  the  tun 
Presidential  appointments,  the 
individual  must  be  reinstated  as  an  SES 
career  appointee  before  the  effective 
date  of  the  second  appointment  to 
preserve  rein.statement  entitlement 
following  termination  of  the  second 
appointment. 
***** 

16.  In  subpart  H.  «i  317.801  is 
amended  by  revising  the  heading  for 
paragraph  (b),  designating  the  text  of 
paragraph  (b)  as  paragraph  (b)(1),  adding 
paragraphs  (b)(2)  and  (b)(3),  and  by 
removing  paragraph  (d)  to  read  as 
follows: 

Subpart  H — Retention  of  SES 
Provisions 

§  317.801    Retention  of  SES  Provisions 


[h)  Election.  *  *  • 
(2)  The  appointing  agency  is 
responsible  for  advising  the  appointee 
of  the  election  opportimity.  The  election 
decision  must  be  in  writing. 

(.3)  If  an  appointee  elects  to  retain  SES 
basic  pay,  the  appointee  is  entitled  to 
receive  locality-based  comparability 
payments  under  5  CFR,  part  531. 
subpart  F.  if  such  pay  is  applicable  to 
SES  employees  in  the  locality  pay  area, 
and  any  applicable  special  pay 
adjustment  for  a  law  enforcement  officer 
under  5  CFR  part  531,  subpart  C,  even 
though  the  appointee  may  be  in  an 
Executive  Schedule  position  otherwise 
excluded  from  such  payments. 

17.  In  subpart  I,  §  317.901  is  amended 
by  adding  paragraph  (d)  to  read  as 
follows: 

Subpart »— Reassignments.  Transfers, 
and  Details 

§  31 7.901    Reassignments. 
•        •        *        *        • 

(d)  A  15  or  60-day  advance  notice 
described  in  paragraph  (b)  of  this 
section  may  be  issued  during  the  120- 
day  moratorium  on  the  involuntary 
reassignment  of  a  career  appointee 
described  in  paragraph  (c)  of  this 
section,  but  an  involuntary 
reassignment  may  not  be  effected  until 
the  moratorium  has  ended. 

18.  Section  317.903  is  amended  by. 
revising  paragraph  (b)(2)  and  by  adding 
paragraphs  (b)(3)  and  (b)(4)  to  read  a.s 
follows: 


§317.903    Details. 

♦         •         » 

(b)  •  •   • 

(2)  An  agency  may  not  detail  an  SES 
employee  to  unclassified  duties  for 
more  than  240  days. 

(3)  An  agency  must  use  competitive 
procedures  when  detailing  a  non-SES 
employee  to  an  SES  position  for  more 
than  240  days  unless  the  employee  is 
eligible  for  a  noncompetitive  career  SES 
appointment. 

(4)  An  agency  must  obtain  OPM 
approval  for  a  detail  of  more  than  240 
days  ifthe  detail  is  of: 

(i)  a  non-SES  employee  to  an  SES 
position  that  super\'ises  other  SES 
positions:  or       I 

(ii)  An  SES  employee  to  a  position  at 
the  GS-15  or  equivalent  level  or  below. 

PART  319— EMPLOYMENT  IN  SENIOR- 
LEVEL  AND  SCIENTIFIC  AND 
PROFESSIONAL  POSITIONS 

19.  Part  319  is  revised  to  read  as 
follows: 


Subpart  A— General 
Sec. 

319.101  Ck)verago. 

319.102  Senior-level  positions. 
.119.103    Scientific  and  professional 

positions. 

319.104  Applicable  instructions. 

319.105  Reporting  requirements. 

Subpart  B— Position  Allocations  and 
Establishment 

319.201  Coverage. 

319.202  Allocation  of  positions. 

319.203  Establishment  of  positions. 

Subpart  C— Oualifications  Requirements 

319  301    Qualifications  standards. 
319.302    Individual  qualifications. 

Subpart  D— Recruitment  and  Examination 

319.401  Senior-level  positions. 

319.402  Scientific  and  professional 
positions. 

Authority:  5  U.S.C.  1104,  3104.  3324.  3325, 
5108,  and  5376. 

Subpart  A— General 

§319.101    Coverage. 

(a)  This  part  covers  senior-level  (SL) 
and  scientific  and  professional  (ST) 
positions  that  are  classified  above  GS- 
15  and  are  paid  under  5  U.S.C.  5376. 
See  5  CFR  part  534,  subpart  E.  for  pay 
provisions. 

(b)  Positions  that  meet  the  criteria  for 
placement  in  the  Senior  Executive 
Ser\'ice  (SES)  under  5  U.S.C.  3132(a) 
may  not  be  placed  in  the  SL  or  ST 
.system  and  are  not  covered  by  this  part. 

§319.102    Senior-level  positions. 

(a)  SL  positions  are  positions 
classified  above  GS-15  pursuant  to  5 
U.S.C.  5108  that  are  not  covered  by 
other  pay  systems  (e.g.  the  SES  and  ST 
.system.s). 

(b)  Positions  in  agencies  that  are 
excluded  from  5  U.S.C.  chapter  51 
(Classification)  under  section  5102(a).  or 
positions  that  meet  one  of  the 
exclusions  in  section  5102(c),  are 
excluded  from  the  SL  system. 

(c)  SL  positions  in  the  executive 
branch  are  in  the  competitive  service 
unless  the  position  is  excepted  by 
statute.  Executive  order,  or  the  Office  of 
Personnel  Management  (OPM). 

§319.103    Scientific  and  professional 
positions. 

(a)  ST  positions  are  established  under 
•S  U.S.C.  3104  to  carry  out  research  and 
development  fiinctions  that  require  the 
services  of  specially  qualified 
person  ne  I. 

(b)  Research  and  development 
functions  are  defined  in  The  Guide  to 
Personnel  Data  Standards  under  the 
d.ita  element  "Functional 
Clas.sification."  The  guide  is  available 
for  in.spection  at  the  Office  of  Personnel 


Management  library.  1900  E  Street. 
NW.,  Washington  DC  20415. 

(c)  An  ST  position  must  be  engaged  in 
research  and  development  in  the 
physical,  biological,  medical,  or 
engineering  sciences,  or  a  closely 
related  field. 

(d)  ST  positions  are  in  the  competitive 
service. 

§319.104    Applicable  instructions. 

Provisions  in  statute.  Executive  order, 
or  regulations  that  relate  in  general  to 
competitive  and  excepted  service 
positions  and  employment  apply  to 
positions  and  employment  under  the  SL 
and  ST  systems  unless  there  is  a  specific 
provision  to  the  contrary. 

§319.105    Reporting  requiren)ents. 

Agencies  shall  report  such 
information  as  may  be  requested  by 
OPM  relating  to  SL  and  ST  positions 
and  employees. 

Subpart  B— Position  Allocations  and 
Establishment 

§319.201    Covafage. 

This  section  applies  to  SL  positions  in 
an  executive  agency  per  5  U.S.C.  5108 
and  ST  positions  in  any  acency  per  5 
U.S.C.  3104.  '*^ 

§319.202    Allocation  of  positions. 

SL  and  ST  positions  may  bo 
established  only  under  a  position 
allocation  approved  by  OPM. 

§  319.203    Establishment  of  positions. 

(a)  Prior  approval  of  OPM  is  not 
required  to  establish  individual  SLand 
ST  positions  within  an  allocation,  but 
the  positions  must  be  established  in 
accordance  with  the  standards  and 
procedures  in  paragraph  (b)  of  this 
section.  OPM  reser\es  the  right  lo 
require  the  prior  approval  of  individual 
positions  ifthe  agency  is  not  in 
compliance  with  these  standards  and 
procedures. 

(b)  Before  an  SL  or  ST  position  may 
!)(•  established,  an  agency  must: 

(1)  Prepare  a  description  of  the  duties, 
responsibilities,  and  supervisory 
relationships  of  the  position:  and 

(2)  Determine,  consistent  with 
published  position  classiRcation 
standards  and  guides  and  accepted 
(.lassification  principles,  that  the 
position  is  properly  classified  above 
GS-15.  In  addition,  for  an  ST  position 
an  agency  must  determine  that  the 
position  meets  the  functional  research 
and  development  criteria  described  in 
§319.103. 
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Subpart  C— Oualifications 
Requirements 

1319.301    QtMlifications  standards. 

(a)  General.  Agency  heads  are 
responsible  for  establishing 
qualifications  standards  in  accordance 
with  the  criteria  in  this  section. 

(1)  The  standard  must  be  in  writing 
and  identify  the  breadth  and  depth  of 
the  knowledges,  skills,  and  abilities,  or 
other  qualifications,  required  for 
successful  performance  in  the  position. 

(2)  Each  criterion  in  the  standard 
must  be  job  related. 

(3)  The  standard  may  not  include  any 
criterion  prohibited  by  law  or 
regulation. 

(b)  Standards  for  senior-level 
positions.  (1)  The  standard  must  be 
specific  enough  to  enable  applicants  to 
be  rated  and  ranked  according  to  their 
degree  of  qualifications  when  the 

Eosition  is  being  Tilled  on  a  competitive 
asis. 

(2)  The  standard  may  not  include  a 
minimum  length  of  experience  or 
minimum  education  requirement 
beyond  that  authorized  for  similar 
positions  in  the  General  Schedule. 

(c)  Standards  for  scientific  and 
professional  positions.  (1)  Unless  the 
agency  obtains  the  approval  of  OPM,  the 
standard  must  provide  that  the 
candidate  have  at  least  3  years  of 
specialized  experience  in,  or  closely 
related  to,  the  field  in  which  the 
candidate  will  work.  At  least  1  year  of 
this  experience  must  have  been  in 
planning  and  executing  difficult 
programs  of  national  significance  or 
planning  and  executing  specialized 
programs  that  show  outstanding 
attainments  in  the  field  of  research  or 
consultation. 

(2)  Agencies  may  require  that  at  least 
1  year  of  the  specialized  experience 
must  be  at  least  equivalent  to  experience 
atGS-15. 

(3)  Agencies  may  require  applicants  to 
furnish  positive  evidence  that  they  have 
performed  highly  creative  or 
outstanding  research  where  similar 
abilities  are  required  in  the  ST  position. 

§  31 9.302    Individual  qualifications. 

Agency  heads  are  delegated  authority 
to  approve  the  qualifications  of 
individuals  appointed  to  SL  and  ST 
positions.  The  agency  head  must 
determine  that  the  individual  meets  the 
qualifications  standards  for  the  position 
to  which  appointed. 

Subpart  D — Recruitment  and 
Examination 

S  319.401    Senior-level  positions. 

(a)  General.  SL  positions  may  be  in 
either  the  competitive  or  excepted 


service.  This  section  only  applies  to 
appointments  in  the  competitive  service 
from  a  civil  service  register. 
Reassignments,  promotions,  transfers, 
and  reinstatements  to  SL  positions  in 
the  competitive  service  shall  be  made  in 
accordance  with  applicable  statutory 
and  regulatory  provisions.  Employment 
of  SL  employees  in  the  excepted  service 
is  covered  by  5  CFR,  part  302. 

(1)  Agency  heads  are  delegated 
authority  to  recruit  and  examine 
applicants  for  SL  positions  in  the 
competitive  service,  establish 
competitor  inventories,  and  issue 
certificates  of  eligibility  in  conformance 
with  the  requirements  of  this  section, 
other  applicable  regulations,  and 
statute. 

(2)  Agencies  shall  take  such  action  as 
OPM  may  require  to  correct  an  action 
taken  under  delegated  authority. 

(3)  Delegated  authority  may  be 
terminated  or  suspended  at  any  time  by 
OPM  for  reasons  such  as,  but  not 
limited  to: 

(i)  Evidence  of  unequal  treatment  of 
candidates;  or 

(ii)  Identifiable  merit  system  abuses. 

(b)  Recruitment.  (1)  A  recruiting  plan, 
with  appropriate  emphasis  on 
affirmative  recruitment,  must  be 
developed  and  followed. 

(2)  Vacancy  announcements  must 
remain  open  for  a  minimum  of  14 
calendar  days.  The  closing  date  may  not 
be  a  nonworkday. 

(3)  State  Job  Service  offices  must  be 
notified  of  the  vacancy  in  accordance 
with  5  CFR  330.102.  Publication  in 
OPM's  listing  of  Senior  Executive 
Service  and  other  executive  vacancies, 
which  is  provided  the  offices,  will 
satisfy  this  requirement. 

(c)  Evaluation  and  selection. 
Examination  and  selection  procedures, 
and  rights  of  applicants,  are  subject  to 
the  same  provisions  in  statute  and 
regulation  that  govern  civil  service 
examinations  and  appointments  in 
general. 

(d)  Records.  (1)  Agencies  must 
maintain  records  sufficient  to  allow 
reconstruction  of  the  merit  staffing 
process. 

(2)  Records  must  be  kept  for  2  years 
after  an  appointment,  or,  if  no 
appointment  is  made,  for  2  years  after 
the  closing  date  of  the  vacancy 
announcement. 

§  319.402    Scientific  and  professional 
positions. 

(a)  ST  positions  are  filled  williout 
competitive  examination  under  5  U.S.C. 
3325. 

(b)  ST  positions  are  not  subject  to  the 
citizenship  requirements  in  5  CTR  part 
338,  subpart  A.  Agencies,  however. 


must  observe  any  restrictions  on  the 
employment  of  noncitizens  in 
applicable  appropriations  acts. 

(c)  ST  employees  acquire  competitive 
status  immediately  upon  appointment. 
They  are  not  required  to  serve  a 
probationary  or  trial  period. 

PART  359— REMOVAL  FROM  THE 
SENIOR  EXECUTIVE  SERVICE; 
GUARANTEED  PLACEMENT  IN  OTHER 
PERSONNEL  SYSTEMS 

20.  The  authority  citation  for  part  359 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302  and  3596.  unless 
otherwise  noted. 

21.  In  subpart  F,  §  359.601  is  amended 
by  adding  paragraph  (b)(3)  to  read  as 
follows: 

Subpart  F— Removal  of  Career 
Appointees  as  a  Result  of  Reduction  in 
Force 

§  359.601    General. 

*  Ik  *  *  * 

(b)*  *  * 

(3)  Agency  in  this  subpart  means  an 
executive  department  or  an  independent 
establishment. 

***** 

22.  Section  359.602  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)(2)  and  by  adding  a  new 
paragraph  (a)(4)  to  read  as  follows: 

§  359.602    Agency  reductions  in  force. 

(a)*  •   * 

(2)  *  *  *  When  performance  ratings 
are  used,  they  shall  be  the  final  ratings 
under  5  CFR  part  430,  subpart  C. 

***** 

(4)  Competitive  procedures  are  not 
required  if  an  agency  is  being  abolished, 
without  a  transfer  of  functions,  and  all 
SES  appointees  will  be  separated  at  the 
same  time  or  within  3  months  of 
abolishment. 

23.  Section  359.603  is  amended  by 
revising  the  last  sentence  in  paragraph 
(a)(1),  adding  a  new  paragraph  (a)(4), 
revising  the  last  sentence  in  paragraph 
(d)(2),  adding  paragraph  (d)(3),  and  by 
revising  paragraph  (f)  to  read  as  follows: 

§  359.603    OPM  priority  placement 

(a)  *   *   * 

(1)*  *  *  This  certification  may  not 
be  delegated  below  the  Assistant 
Secretary  level  in  a  department,  or  an 
equivalent  level  above  the  director  of 
personnel  in  other  agencies. 
*        •        •        •        • 

,   (4)  An  individual  remains  a  career 
SES  appointee  in  his  or  her  agency 
during  the  OPM  placement  period. 


(d) 


(2)  *  '  •  The  response  may  not  be 
delegated  below  the  Assistant  Secretary 
level  in  a  department,  or  an  equivalent 
level  above  the  director  of  personnel  in 
other  agencies. 

(3)  If  an  agency  cancels  a  position 
while  a  referral  to  the  position  is 
pending,  the  appointee  will  be  entitled 
to  priority  consideration  for  the  position 
if  it  or  a  successor  position  is 
ree-stablished  in  the  SES  within  1  year 
of  the  cancellation  date  and  the 
appointee  has  not  been  placed  in 
another  SES  position. 
*        *        *        •        * 

(0  Declination  by  employee.  If  a  canser 
appointee  declines  a  rea.sonab!e  offer  of 
placement.  OPMs  placement  efforts 
will  cease.  The  appointee  may  be 
removed  from  the  SES  at  tlie  expiration 
of  the  agency  notice  period. 

24.  Section  S.in.eos  is  revi.sed  to  read 


as  follows: 

§  359.605    Notice  tequirements. 

(a)  Each  career  appointee  subject  to 
removal  under  §  359.604(b)  is  entitled  to 
a  specific,  written  notice  at  least  45 
calendar  days  before  the  effective  date 
of  the  removal.  The  notice  shall  state,  as 
a  minimum — 

(1)  The  action  to  be  taken  and  its 
prospective  effective  date; 

(2)  The  nature  of  the  competition, 
including  the  appointee's  competitive 
area,  if  less  than  the  agency,  and 
standing  on  the  retention  register: 

(3)  The  place  where  the  appointee 
may  inspect  the  regulations  and  records 
pertinent  to  the  action; 

(4)  Placement  rights  within  the  agency 
and  through  OPM,  including  how  the 
employee  can  apply  for  OPM  placement 
assistance;  and 

(5)  The  appointee's  appeal  rights, 
including  the  time  limit  for  appeal  and 
the  location  of  the  Merit  Sy.stems 
Protection  Board  office  to  which  an 
appeal  should  be  sent. 

(b)  A  career  appointee  who  has 
received  a  notice  under  paragraph  (a)  of 
this  section  is  entitled  to  a  second 
notice  in  writing  at  lea.st  1  day  before 
removal  from  the  SES.  The  notice  shall 
state,  as  a  minimum — 

(1)  The  basis  for  the  removal,  i.e..  5 
U.S.C.  3595(b)(5)  if  the  basis  is 
expiration  of  the  45-dav  OPM  placement 
period,  or  5  U  S.C.  3595(b)(4)  if  the  basis 
is  declination  of  a  reasonable  offer  of 
placement,  in  which  case  identify  the 
position  offered  and  the  date  on  which 

it  was  declined; 

(2)  The  effective  date  of  the  removal; 

(3)  Placement  rights  outside  the  SES 
and,  when  applicable,  the  appointee's 
eligibility  for  discontinued  service 
retirement  in  lieu  of  placement;  and 


(4)  Reminder  of  the  appointee's 
appeal  rights. 

25.  In  subpart  G.  §  359.705  is 
amended  by  redesignating  paragraph  (b) 
as  paragraph  (d),  by  adding  a  new 
paragraph  (b),  and  by  adding  paragraphs 
(c).  and  (e)  to  read  as  follows: 

Subpart  G— Guaranteed  Placement 

§359.705    Pay. 
***** 

(h)  An  employee  who  is  placed  under 
this  subpart  in  a  position  outside  the 
SES  in  another  agency  is  entitled  to 
receive  basic  pay  under  the  provisions 
of  this  section. 

(c)  An  employee  who  is  placed  under 
this  subpart  in  a  General  Schedule 
po.sition  is  not  subject  to  the  limitation 
on  General  Schedule  basic  pay  in  5 
U.S.C.  5303(0  of  level  V  of  the 
E.xecutive  Schedule.  The  employee  is 
subject,  however,  to  the  limitation  on 
General  Schedule  basic  pay  plus 
locality-based  comparability  payments 
in  5  U.S.C.  5304(g)(1)  of  level  IV  of  the 
Executive  Schedule. 
•         •         •         «         * 

do  Pay  received  under  this  section 
shall  terminate  if: 

(1)  The  employee  has  a  break  in 
serv  ice  of  1  workday  or  more;  or 

(2)  The  employee  is  demoted  based  on 
conduct  or  unacceptable  performance  or 
at  the  employee's  request. 

26.  The  authority  citation  for  subpart 
H  of  part  359  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  3133  and  313H. 

27.  Section  359.803  is  a.-nended  by 
revising  the  first  sentence  to  re.id  as 

follou's: 

Subpart  H — Furloughs  in  the  Senior 
Executive  Service 

§  359.803    Competition. 

Any  furlough  for  more  than  30 
calendar  d;  •  s.  or  for  more  than  22 
workdays  if  tlie  furlough  does  not  cover 
con.secutive  calendar  days,  shall  be 
made  under  competitive  procedures 
established  by  the  agency.  •  •  * 

PART  534-PAY  UNDER  OTHER 
SYSTEMS 

28.  The  authority  citation  for  part  534 
is  revised  to  read  as  foilo'vs: 

Authority:  3  U.S.C.  1104.  5307.  5351,  5352. 
5353.  5376,  5383.  5384.  5385,  5541 ,  and 
5530a.    ■ 


Subpart  D— Pay  and  Performance 
Awards  Under  the  Senior  Executive 
Service 

§  534.401    Definitions  and  setting 
individual  basic  pay. 
*         •         *         *         * 

(c)  •   •   • 

(3)  An  appointing  authority  may 
lower  the  pay  for  a  senior  executive 
only  one  rate  at  the  time  of  an 
adju.stment.  Restrictions  on  reducing 
pay  of  career  .senior  executives  are  in 
paragraph  (f)  of  this  .section. 
***** 

(0  Restrictions  on  reducing  pay  nf 
career  senior  executives. 

( 1 )  The  ES  rate  of  a  career  senior 
executive  may  be  reduced  involuntarily 
in  the  appointee's  agency  or  upon  a 
transfer  of  function  to  another  agency 
only: 

(i)  For  performance  reasons,  i.e..  the 
executive  has  received  a  less  than  fully 
successful  performance  rating  under  s' 
CFR  part  430,  subpart  C.  or  has  been 
conditionally  recertified  or  not 
recertified  under  5  CFR  317.504;  or 

(ii)  As  a  disciplinary  action  resulting 
from  conduct  related  activity,  e.g., 
misconduct,  neglect  of  duty,  or 
malfeasance. 

(2)  If  the  pay  reduction  is  for 
performance  reasons,  the  agency  shall 
provide  the  executive  at  least  15  days' 
advance  written  notice. 

(3)  If  the  pay  reduction  is  for 
disciplinary'  rea.sons.  the  agency  shall: 

(i)  Provide  the  executive  at  least  30 
days'  advance  written  notice; 

(ii)  Provide  a  reasonable  time,  but  not 
less  than  7  days,  for  the  executive  to 
answer  orally  and  in  writing  and  to 
furni.sh  affidavits  and  other 
documentary  evidence  in  support  of  the 
answer; 

(iii)  Allow  the  executive  to  be 
represented  by  an  attorney  or  other 
representative;  and 

(iv)  Provide  the  executive  a  uTitten 
decision  and  specific  rea.sons  therefor  at 
the  earliest  practicable  date. 

30.  Section  534.403  is  amended  by 
revising  paragraph  (a)(1),  redcsig.nating 
paragraph  (a)(2)  as  paragraph  (a)(3), 
adding  new  paragraphs  (a)(2)  and  (a)(4), 
adding  a  sentence  at  the  end  of 
pa.ragraph  (c),  and  by  adding  a  sentence 
at  the  end  of  paragraph  (fl  to  read  as 
follows: 


29.  Section  534.401  is  amended  by 
revising  paragraph  (c)(3)  and  paragraph 
(0  to  read  as  follows: 


§  534.403    Performance  awards. 

(a)  *   *   • 

(1)  To  be  eligible  for  an  aw.nrd,  the 
individual  must  have  been  an  SES 
career  appointee  as  of  the  end  of  the 
performance  appraisal  period;  and  the 
individual's  most  recent  performance 
rating  of  record  under  part  430.  subpart 
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C,  of  this  chapter  for  the  appraisal 
period  must  have  been  "Fully 
Successhil"  or  higher. 

(2)  Individuals  eligible  for  a 
performance  award  include: 

(i)  A  former  SES  career  appointee  who 
elected  to  retain  award  eligibility  under 
5  CFR  part  317,  subpart  H.  If  the  salary 
of  the  individual  is  above  the  ES-6  pay 
rate,  the  ES-6  rate  is  used  for  crediting 
the  agency  award  pool  under  paragraph 

(b)  of  this  section  and  the  amount  the 
individual  may  receive  under  paragraph 

(c)  of  this  section. 

(ii)  A  reemployed  annuitant  with  an 
SES  career  appointment. 

(iii)  An  SES  career  appointee  who  is 
on  detail.  If  the  detail  is  to  another 
agency,  eligibility  is  in  the  individual's 
ofHcial  employing  agency,  i.e.,  the 
agency  from  which  detailed.  If  the 
appointee  is  on  a  reimbursable  detail, 
the  agency  to  which  the  appointee  is 
detailed  may  reimburse  the  employing 
agency  for  some  or  all  of  any  award,  as 
agreed  upon  by  the  two  agencies;  but 
the  reimbursement  does  not  affect  the 
award  pool  for  either  agency  as 
calculated  under  paragraph  (b)  or  this 
section. 
***** 

(4)  The  agency  head  must  consider 
the  recommendations  of  the 
Performance  Review  Board  (PRB),  but 
the  agency  head  has  the  final  authority 
as  to  who  is  to  receive  a  performance 
award  and  the  amount  of  the  award. 
***** 

(c)  *  *  *  The  rate  of  basic  pay  does 
not  include  locality-based  comparability 
payments  under  5  U.S.C.  5304  and  5 
CFR  part  531,  subpart  F,  or  special  law 
enforcement  adjustments  under  section 
404  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  and  5  CFR 
part  531,  subpart  C. 
***** 

(f)  *  *  *  The  full  performance  award, 
however,  is  charged  against  the  agency 
bonus  pool  under  paragraph  (b)  of  this 
section  for  the  fiscal  year  in  which  the 
initial  payment  was  made. 

31.  Section  534.405  is  added  to 
subpart  D  to  read  as  follows: 

§  534.405    Restrictions  on  premium  pay 
and  compensatory  time. 

(a)  Under  5  U.S.C.  5541(2)(xvi)  and  5 
CFR  550.101(b)(18),  members  of  the 
Senior  Executive  Service  (SES)  are 
excluded  from  premium  pay,  including 
overtime  pay. 

(b)  Since  SES  members  are  not 
eligible  for  overtime  pay,  they  also  are 
not  eligible  for  compensatory  time  in 
lieu  of  overtime  pay  for  work  performed 
as  an  SES  member.  SES  members  are 
eligible,  however,  for  compensatory 


time  off  for  religious  purposes  under  5 
U.S.C.  5550a  and  5  CFR  part  550. 
subject  J. 
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OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2635 

RINS  3209-AA04,  3209-AA15 

Further  Grace  Period  Extension  for 
Certain  Existing  Agency  Standards  of 
Conduct 

AGENCY:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Final  rule:  technical 

amendment. 

summary:  The  Office  of  Government 
Ethics  is  granting  a  further 
grandfathering  grace  period  extension 
for  up  to  eleven  months  for  certain 
existing  executive  agency  standards  of 
conduct,  dealing  with  financial  interest 
prohibitions  and  prior  approval  for 
outside  employment  and  activities, 
which  have  been  temporarily  preserved. 
This  further  action  (one  previous 
extension  was  granted  last  year)  is 
necessary  because  many  agencies  have 
not  been  able  to  issue,  with  OGE 
concurrence  and  co-signature,  interim 
or  final  supplemental  regulations  during 
the  first  two  years'  grace  period.  This 
further  extension  will  help  ensure  that 
agencies  which  have  submitted  draft 
supplemental  to  OGE  will  have 
adequate  time  to  issue,  if  they  so  desire, 
successor  regulatory  provisions  to 
replace  grandfathered  financial  interest 
prohibitions  and  prior  approval 
requirements. 

EFFECTIVE  DATE:  February  3, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gressman,  Office  of 
Government  Ethics,  telephone:  202- 
523-5757.  FAX:  202-523-6325. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  is  granting  under 
the  executive  branch  standards  of 
ethical  conduct  a  further  extension  of 
time  for  up  to  eleven  months,  until 
January  3, 1996,  for  certain  agencies' 
existing  conduct  standards  dealing  with 
prohibited  financial  interests  and  prior 
approval  for  outside  employment  and 
activities.  When  OGE  published  its 
ethical  conduct  standards  for  executive 
branch  employees  in  the  Federal 
Register  on  August  7, 1992  (as  now 
codified  at  5  CFR  part  2635),  it  provided 
that  most  existing  individual  agency 
standards  of  conduct  would  be 
superseded  once  the  executive  branch- 
wide  standards  took  effect  on  February 


3,  1993.  However,  OGE  also  provided, 
by  means  of  notes  following  5  CFR 
2635.403(a)  and  2635.803,  that  any 
existing  agency  standards  dealing  with 
the  two  types  of  restrictions  noted  above 
would  be  preserved  for  one  more  year 
until  February  3, 1994,  or  until  the 
agency  concerned  issued  (with  OGE 
concurrence  and  co-signature)  a 
supplemental  regulation,  whichever 
occurred  first.  See  57  FR  35006-35067, 
as  corrected  at  57  FR  48557  and  52583. 
Last  year,  OGE  extended  that  original 
grace  period  for  an  additional  year,  until 
February  3,  1995  (or  until  agency 
issuance  of  a  supplemental  regulation), 
for  those  executive  branch  departments 
and  agencies  that  had  not  yet  had  a 
chance  to  issue  final  or  interim  final 
successor  rules.  See  59  FR  4779-4780 
(February  2, 1994)  and,  in  particular, 
appendix  A  which  was  added  to  part 
2635  at  that  time. 

Through  OGE's  liaison  efforts,  the 
Office  of  the  Federal  Register  (OFR)  has 
assigned  new  chapters,  including  parts, 
at  the  end  of  title  5  of  the  Code  of 
Federal  Regulations  to  accommodate 
agencies'  future  supplemental  standards 
regulations  (on  these  two  and  other 
appropriate  subject  areas),  as  well  as 
any  supplemental  agency  regulations 
under  OGE's  executive  branch-wide 
financial  disclosure  provisions  at  5  CFR 
part  2634.  Some  60  agencies  have  had 
such  chapters  reserved,  including  those 
which  have  by  now  already  issued,  with 
OGE  concurrence  and  co-signature, 
interim  final  or  final  supplemental 
ethics  regulations.  However,  many 
agencies  have  still  not  yet  had  the  time 
to  issue  their  planned  supplemental 
standards  regulations  in  interim  or  final 
form. 

The  Office  of  Government  Ethics  has 
therefore  determined  to  permit  a  further 
preservation  of  existing  agency 
regulator^'  standards  of  conduct  setting 
forth  financial  interest  prohibitions  and 
outside  employment  and  activities  prior 
approval  requirements  for  up  to  eleven 
more  months,  until  January  3,  1996  (or 
until  issuance  by  each  agency  of  its 
supplemental  regulation,  whichever 
comes  first),  for  those  agencies  which 
submitted  draft  supplemental  standards 
regulations  to  OGE  on  or  before  January 
25, 1995.  This  is  the  last  grace  period 
extension  that  OGE  intends  to  grant. 
The  agencies  subject  to  this  further 
grandfathering  grace  period  extension, 
as  provided  in  the  notes  (which  are 
hereby  being  further  amended) 
following  5  CFR  2635.403(a)  and 
2635.803,  are  enumerated  at  new 
appendix  B  which  OGE  is  adding  to  part 
2635.  The  agencies  are  listed  in  the 
order  of  the  assignment  of  their  chapter 
numbers  at  the  end  of  5  CFR.  Agencies 


not  listed  either  have  not  expressed  an 
interest  in  issuing  supplemental  agency 
ethics  regulations,  have  indicated  to 
OGE  that  they  are  no  longer  interested 
in  a  ftjrther  grace  period  extension,  did 
not  file  draft  supplemental  standards 
regulations  with  OGE  by  January  25, 
1995,  or  have  already  issued  final  or 
interim  final  supplemental  standards 

The  Office  of  Government  Ethics 
notes  that  it  is  not  by  this  rulemaking 
setting  a  deadline  for  agencies  to  submit 
supplemental  ethics  regulations. 
Agencies  can,  with  OGE  concurrence 
and  co-signature,  issue  supplementals  at 
any  time.  Further,  they  can,  at  any  time 
have  new  title  5  CFR  chapters  reserved 
through  OGE  and  OFR  for  such  purpose 
if  they  have  not  already  done  so. 

Moreover,  if  an  agency's  prohibited 
financial  interest  (and/or  prior  approval) 
restrictions  are  based  on  a  separate 
statute,  they  are  not  superseded  by  the 
5  CFR  part  2635  executive  branch-wide 
standards.  If  any  related  regulatory 
provisions  were  located  in  its  old 
agency  standards  of  conduct,  the  agency 
concerned  could,  after  consultation  with 
OGE,  retain  them  in  their  existing  place 
in  the  agency's  own  CFR  title  and 
chapter  or  move  the  provisions  to 
another  appropriate  part  of  its 
regulations.  See  5  CFR  2635.105(c)(3). 
Only  prior  standards  of  conduct 
provisions  that  are  purely  regulatory  in 
nature  are  subject  to  supersession  from 
the  executive  branch-wide  regulation  at 
5  CFR  part  2635,  with  entitlement  to  the 
successive  grace  periods  for  the  two 
enumerated  types  of  provisions  as 
provided  in  the  hirther  amended  notes 
at  §§  2635.403(a)  and  2635.803  as  well 
as  appendixes  A  and  B. 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553(b)  and  (d).  as 
Director  of  the  Office  of  Government 
Ethics,  I  find  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking  and  30-day  delay  in 
effectiveness  as  to  this  grace  period 
extension.  The  notice  and  delayed 
effective  date  are  being  waived  because 
this  rulemaking  concerns  a  matter  of 
agency  organization,  practice  and 
procedure.  Furthermore,  it  is  in  the 
public  interest  that  those  agencies 
concerned  have  adequate  time  to 
promulgate  successor  provisions  to  their 
existing  standards  of  conduct 
regulations  in  these  two  areas  without  a 
lapse  in  necessary  regulatory 
restrictions. 
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Executive  Order  12866 

In  promulgating  this  grace  period 
extension  technical  amendment,  the 
Office  of  Government  Ethics  has 
adhered  to  the  regulatory  philosophy 


and  the  applicable  principles  of 
regulation  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  This  amendment 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Executive  order,  as  it  is  not  deemed 
"significant"  thereunder. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  rulemaking  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  rulemaking  does  not 
contain  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

List  of  Subjects  in  5  CFR  Part  2635 

Conflict  of  interests.  Government 
employees. 

Approved:  Januarj-  27, 1995. 
Stephen  D.  Polts, 

Director.  Office  of  Government  Ethics. 

Accordingly,  pursuant  to  its  authority 
under  title  IV  of  the  Ethics  in 
Government  Act  and  Executive  Orders 
12674  and  12731,  the  Office  of 
Government  Ethics  is  amending  5  CFR 
part  2635  as  follows: 

PART  2635— [AMENDED] 

1.  The  authority  citation  for  part  2635 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7351.  7353;  5  U.S.C. 
App.  (Ethics  in  Government  Act  of  1978)- 
E.O.  12674.  54  FR  15159.  3  CFR.  1989  Comp.. 
p.  215.  as  modified  by  E.O.  12731.  55  FR 
42547.  3  g^R.  1990  Comp.,  p.  306. 

2.  The  notes  following  both 
§§  2635.403(a)  and  2635.803  are 
amended  by  adding  a  new  sentence  at 
the  end  of  each  to  read  as  follows: 

Note:  •   •   *  Provided  further,  that  for  those 
agencies  listed  in  appendix  B  to  this  part,  the 
grace  period  for  any  such  existing  provisions 
shall  tje  further  extended  for  an  additional 
eleven  months  until  January  3. 1996  (for  a 
total  of  two  years  and  eleven  months  after  the 
effective  date  of  this  part)  or  until  issuance 
by  each  individual  agency  concerned  of  a 
supplemental  regulation,  whichever  occurs 
first. 


Appendix  B  to  Part  2635-Agencles 
Entitled  to  a  Further  (Second)  Grace 
Period  Extension  Pursuant  to  Notes 
Following  §§  2635.403(a)  and  2635.803 

1.  Department  of  the  Treasury 

2.  Federal  Deposit  Insurance  Corporation 

3.  Department  of  Energy 

4.  Federal  Energy  Regulatory  Commission 

5.  Department  of  the  Interior 

6.  Department  of  Commerce 

7.  Department  of  Justice 

8.  Federal  Communications  Commission 

9.  Farm  Credit  Administration 

10.  Securities  and  Exchange  Commission 

11.  Office  of  Personnel  Management 

12.  Thrift  Depositor  Protection  Oversight 

Board 

13.  United  States  Information  Agency 

14.  Occupational  Safety  and  Health  Review 
Commission 

1 5.  Department  of  State 

16.  Department  of  Labor 

17.  National  Science  Foundation 

18.  Small  Business  Administration 

19.  Department  of  Health  and  Human 
Services 

20.  Federal  I-abor  Relations  Authority 

21.  Department  of  Transportation 

22.  Pension  Benefit  Guaranty  Corporation 

23.  Export-Import  Bank  of  the  United  States 

24.  Department  of  Education 

25.  Environmental  Protection  Agency 

26.  National  Transportation  Safety  Board 

27.  General  Services  Administration 

28.  Board  of  Governors  of  the  Federal  Reserve 
System 

29.  United  States  Postal  Service 

30.  National  Labor  Relations  Board 

31.  Equal  Employment  Opportunity 
Commission 

32.  Resolution  Trust  Corporation 

33.  Department  of  Housing  and  Urban 
Development 

34.  National  Archives  and  Records 
Administration 

35.  Peace  Corps 

36.  Tennessee  Valley  Authority 

37.  Consumer  Product  Safety'Commission 

38.  Executive  Office  of  the  President 

39.  Department  of  Agriculture 

40.  Federal  Mine  Safety  and  Health  Review 
Commission 

41.  Office  of  Management  and  Budget 

42.  Agency  for  International  Development 
JFR  Doc.  95-2597  Filed  2-1-95:  8;45  am) 
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3.  A  new  appendix  B  is  added  at  the 
end  of  part  2635  to  read  as  follows: 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart985 
[FV94-985-4FIR1 

Spearmint  Oil  Produced  in  the  Far 
West;  Revision  of  the  Salable 
Quantities  and  Allotment  Percentages 
for  "Class  1"  (Scotch)  and  "Class  3" 
(Native)  Spearmint  Oil  for  the  1994-95 
Marketing  Year 

AGENCY:  Agricultural  Marketing  Ser\'ice. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  two  interim  final  rules 
increasing  the  quantities  of  "Class  1" 
(Scotch)  and  "Class  3  '  (Native) 
spearmint  oil  produced  in  the  Far  West 
that  handlers  may  purchase  from,  or 
handle  for,  producers  during  the  1994- 
95  marketing  year.  This  rule  was 
recommended  by  the  Spearmint  Oil 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
for  spearmint  oil  produced  in  ^e  Far 
West.  The  Committee  recommended 
this  rule  to  avoid  extreme  fluctuations 
in  supplies  and  prices  and  thus  help  to 
maintain  stability  in  the  Far  West 
spearmint  oil  market. 
EFFECTIVE  DATE:  March  6.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1220 
S.W.  Third  Avenue,  Room  369, 
Portland.  Oregon  97204-2807; 
telephone:  (503)  326-2724;  or  Caroline 
C.  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  Room 
2525,  South  Building.  P.O.  Box  96456, 
Washington,  D.C.  20090-6456; 
telephone:  (202)  720-8139. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  985  [7  CFR  part  985).  regulating  the 
handling  of  spearmint  oil  produced  in 
the  Far  West  (Washington,  Idaho, 
Oregon,  and  designated  parts  of 
California.  Nevada,  Montana,  and  Utah). 
This  marketing  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  [7  USC  601- 
674],  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 


This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect,  salable 
quantities  and  allotment  percentages 
may  be  established  for  classes  of 
spearmint  oil  produced  in  the  Far  West. 
This  final  rule  finalizes  increases  in  the 
quantities  of  "Class  1"  and  "Class  3" 
spearmint  oil  produced  in  the  Far  West 
that  may  be  purchased  from  or  handled 
for  producers  by  handlers  during  the 
1994-95  marketing  year,  which  ends  on 
May  31 ,  1995.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  th^ entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be^nduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  8  spearmint  oil  handlers 
subject  to  regulation  imder  the 
marketing  order  and  approximately  260 
producers  of  spearmint  oil  in  the 
regulated  production  area.  Of  the  260 
producers,  approximately  IGO  producers 
hold  "Class  1"  (Scotch)  spearmint  oil 
allotment  base,  and  approximately  145 
producers  hold  "Class  3"  (Native) 
spearmint  oil  allotment  base.  Small 


agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601]  as 
those  having  annual  receipts  of  less  than 
$5,000,000.  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 
A  minority  of  handlers  and  producers  of 
Far  West  spearmint  oil  may  be  classified 
as  small  entities. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
farming  operations  generally  involve 
more  than  one  commodity  and  whose 
income  from  fanning  operations  is  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  The  U.S. 
production  of  spearmint  oil  is 
concentrated  in  the  Far  West,  primarily 
Washington,  Idaho,  and  Oregon  (part  of 
the  area  covered  by  the  marketing 
order).  Spearmint  oil  is  also  produced  in 
the  Midwest.  The  production  area 
covered  by  the  marketing  order 
normally  accounts  for  75  percent  of  the 
annual  U.S.  production  of  spearmint  oil. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  that 
handlers  may  purchase  from,  or  handle 
for,  producers  during  a  marketing  year. 
The  salable  quantity  calculated  by  the 
Committee  is  based  on  the  estimated 
trade  demand.  The  total  salable  quantity 
is  divided  by  the  total  industry 
allotment  base  to  determine  an 
allotment  percentage.  Each  producer  is 
allotted  a  share  of  die  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

This  final  rule  finalizes  two  interim 
final  rules  that  increased  the  quantities 
of  the  Scotch  and  Native  classes  of 
spearmint  oil  that  handlers  may 
purchase  from,  or  handle  for,  producers 
during  the  1994-95  marketing  year, 
which  ends  on  May  31, 1995. 

The  initial  salable  quantities  and 
allotment  percentages  for  the  Scotch 
and  Native  classes  of  spearmint  oil  for 
the  1994-95  marketing  year  were 
recommended  by  the  Committee  at  its 
October  6, 1993,  meeting.  The 
Committee  recommended  salable 
quantities  of  723,326  pounds  and 
897,388  pounds,  and  allotment 
percentages  of  41  percent  and  46 
percent,  respectively,  for  the  Scotch  and 
Native  classes  of  spearmint  oil.  A 
proposed  rule  to  implement  the 
Committee's  October  6, 1993, 
recommendation  was  published  in  the 
December  21, 1993,  issue  of  the  Federal 
Register  (58  FR  67378).  Comments  on 
the  proposed  rule  were  soUcited  from 
interested  persons  until  January  20, 
1994.  No  comments  were  received. 
Accordingly,  based  upon  analysis  of 
available  information,  a  final  rule 


establishing  the  Committee's 
recommendation  as  the  salable 
quantities  and  allotment  percentages  for 
the  Scotch  and  Native  classes  of 
spearmint  oil  for  the  1994-95  marketing 
year  was  published  in  the  March  16. 
1994,  issue  of  the  Federal  Register  |59 
FR  12151]. 

At  its  June  14. 1994.  teleconference 
meeting,  the  Committee  unanimously 
recommended  that  the  salable  quantity 
and  allotment  percentage  for  Native 
spearmint  oil  for  the  1994-95  marketing 
year  be  increased.  The  Committee 
recommended  that  the  Native  spearmint 
oil  salable  quantity  be  increased  from 
897.388  pounds  to  1.092,577  pounds, 
and  Uiat  the  allotment  percentage,  based 
on  a  revised  total  allotment  base  of 
1,951,032  pounds,  be  increased  from  46 
to  56  percent  resulting  in  a  195.189 
pound  increase  in  the  salable  quantity. 

An  interim  final  rule  incorporating 
the  Committee's  June  14. 1994. 
recommendation  was  published  in  the 
August  26. 1994,  Federal  Register  [59 
FR  44028].  Comments  on  the  interim 
nile  were  solicited  from  interested 


persons  until  September  26. 1994.  No 
comments  were  received. 

Pursuant  to  authority  contained  in 
§§  985.50.  985.51.  and  985.52  of  the 
marketing  order,  at  its  October  5. 1994. 
meeting,  the  Committee  recommended 
by  a  unanimous  vote  to  increase  the 
salable  quantity  and  allotment 
percentage  for  Scotch  spearmint  oil.  The 
Committee  also  recommended  by  a  10  to 
1  vote  to  again  increase  the  salable 
quantity  and  allotment  percentage  for 
Native  spearmint  oil.  The  person  voting 
in  opposition  favored  a  smaller  increase 
in  the  salable  quantity  and  allotment 
percentage  for  Native  spearmint  oil. 

Specifically,  the  Committee 
recommended  that  the  salable  quantities 
and  allotment  percentages  for  Scotch 
and  Native  classes  of  spearmint  oil  for 
the  1994-95  marketing  year  be 
increased  from  723.326  pounds  to 
811.516  pounds,  and  from  1,092,577 
pounds  to  1.287.680  pounds, 
respectively.  Based  on  a  revised  total 
allotment  base  of  1,763,795  pounds,  the 
allotment  percentage  for  Scotch 
spearmint  oil  was  increased  from  41 
peri:ent  to  46  percent,  resulting  in  an 

Native  Spearmint  Oil  Recommendations 


88,190  pound  increase  in  the  salable 
quantity.  Further,  based  on  the  same 
revised  total  allotment  base  published 
in  the  August  26.  1994.  Federal  Register 
159  FR  44028)  the  allotment  percentage 
fy  Native  spearmint  oil  was  increased 
from  56  percent  to  66  percent,  resulting 
in  a  195.103  pound  increase  in  the 
salable  quantity. 

An  interim  final  rule  incorporating 
the  Committee's  October  5. 1994. 
recommendation  was  published  in  the 
October  31. 1994.  Federal  Register  (59 
FR  54376].  Comments  on  the  interim 
final  rule  were  solicited  from  interested 
persons  until  November  30. 1994.  No 
comments  were  received. 

Scotch  Spearmint  Oil 
Recommendations 


(1)  Salat)le 
Quantity  

(2)  Total  Allot- 
ment Base  . 

(3)  Allotment 
Percentage 


Oct  6.  1993 


723,326 

1.764,209 

41 


Oct.  5.  1994 


811.516 

1.763.795 

46 


(l)Salat)teQuantrty  

(2)  Total  Allotment  Base 

(3)  Allotment  Percentage 


Oct.  6.  1993 


897.388 

1.950.843 

46 


June  14. 
1994 


1.092.577 

1 .951 .032 

56 


Oct.  5.  1994 


1287.680 

1.951.032 

66 


In  making  this  recommendation,  the 
Committee  considered  all  available 
information  on  supply  and  demand.  As 
of  October  5. 1994.  the  Committee 
reported  that  of  the  respective  1994-95 
Scotch  and  Native  spearmint  oil  salable 
quantities  of  723.326  pounds  and 
1.092.577  pounds,  approximately 
116,000  pounds  and  87.000  pounds, 
respectively,  remained  available  for 
handling.  Handlers  indicated,  however, 
that  demand  may  approximate  200.000 
pounds  of  Scotch  spearmint  oil.  and 
300.000  pounds  of  Native  spearmint  oil 
for  the  remainder  of  this  marketing  year. 
This  level  of  demand  was  not 
anticipated  by  the  Committee  when  it 
made  its  initial  recommendation  for  the 
establishment  of  the  Scotch  and  Native 
spearmint  oil  salable  quantities  and 
allotment  percentages  for  the  1994-95 
marketing  year,  nor  was  it  foreseen 
when  the  Committee  made  its  June  14. 
1994.  recommendation  for  an  increase 
in  the  Native  spearmint  oil  salable 
quantity  and  allotment  percentage. 

The  recommended  salable  quantity  of 
811.516  pounds  of  Scotch  spearmint  oil 
(an  increase  of  88.190  pounds). 


combined  with  the  actual  June  1, 1994. 
carry-in  of  145.809  pounds,  resulted  in 
a  revised  1994-95  available  supply  of 
957.325  pounds.  Similarly,  the 
recommended  salable  quantity  of 
1,287,680  pounds  of  Native  spearmint 
oil  (an  increase  of  195,103  pounds), 
combined  with  the  revised  June  1,  1994. 
carry-in  of  19,139  pounds,  resulted  in  a 
revised  1994-95  available  supply  of 
1.306,819  pounds.  The  revised  available 
supplies  of  the  Scotch  and  Native 
classes  of  spearmint  oil,  respedively. 
are  approximately  67,000  pounds  and 
22.7,000  pounds  higher  than  the 
respective  annual  average  of  sales  for 
the  past  five  years.  The  Committee 
anticipates  that  foreseeable  demand  for 
both  classes  of  oil  will  be  adequately 
met  with  the  recommended  increase. 

The  Department,  based  on  its  analysis 
of  available  information,  has  determined 
that  allotment  percentages  of  46  percent 
and  66  percent,  respectively,  should  be 
established  for  the  Scotch  and  Native 
classes  of  spearmint  oil  for  the  1994-95 
marketing  year.  These  percentages  will 
provide  an  increased  salable  quantity  of 
811.516  pounds  of  Scotch  spearmint  oil 


and  an  increased  salable  quantity  of 
1.287,680  pounds  of  Native  spearmint 

oil. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  eniities. 

After  consideration  of  all  rcUvnnt 
matter  presented,  including  that 
contained  in  the  prior  proposed,  final, 
and  interim  final  rules  in  connection 
with  the  establishment  of  the  salable 
quantities  and  allotment  percentages  for 
the  Scotch  and  Native  classes  of 
spearmint  oil  for  the  1994-95  marketing 
year,  the  Committee's  recommendation 
and  other  available  information,  it  is 
found  that  finalizing  the  changes  to 
section  985.213  that  increased  the 
salable  quantities  and  allotment 
percentages  for  the  Scotch  and  Native 
classes  of  spearmint  oil.  as  hereinafter 
set  forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements.  Oils  and  fats. 
Reporting  and  recordkeeping 
requirements.  Spearmint  oil. 
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For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  985  is  amended  as 
follows: 

PART  985-SPEARMINT  OIL 
PRODUCED  IN  THE  FAR  WEST 

Accordingly,  the  interim  Hnal  rule 
amending  7  CFR  part  985  which  was 
published  at  59  PR  44028  on  August  26, 
1994,  and  amended  by  an  interim  final 
rule  published  at  59  FR  54376  on 
October  31, 1994,  is  adopted  as  a  final 
rule  without  change. 

Dated:  January  27. 1995. 
Sharon  Bomer  Lauritsen, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
(FR  Doc.  95-2582  Filed  2-1-95;  8:45  am) 

BH.UNO  COM  3410-02-P 


7  CFR  Part  997 

[Docket  No.  FV94-097-1FIR] 

Assessment  Obligations  for  Non> 
signatory  Handlers;  Peanut  Handlers 
Not  Subject  to  Peanut  Marketing 
Agreement  No.  146 

AGENCY:  Agricultural  Marketing  Service, 
USD  A. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  with  modifications,  the 
provisions  of  an  interim  final  rule 
implementing  administrative 
assessments  on  handlers  who  are  not 
signatory  (non-signatory  handlers)  to 
Peanut  Marketing  Agreement  No.  146 
(Agreement).  The  interim  final  rule 
provided  notice  that  the  Department 
would  begin  assessing  non-signatory 
handlers  during  the  1994-95  crop  year. 
However,  because  of  an  unforeseen 
delay  in  installing  an  assessment 
collection  database,  the  Department  will 
not  begin  assessing  non-signatory 
handlers  until  the  1995-96  crop  year. 
The  postponement  will  allow  the 
installation  to  be  completed  and  ail 
affected  handlers  to  be  notified  prior  to 
the  beginning  of  the  1995-96  crop  year 
will  be  established  by  the  Department  in 
the  spring  of  1995. 
EFFECTIVE  DATE:  March  6,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Lower  or  Mark  Slupek, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  Room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2020,  FAX  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  pursuant  to  the 
requirements  of  the  Agricultural 


Marketing  Agreement  Act  of  1937  (Act), 
as  amended  [7  U.S.C.  601-674],  and  as 
further  amended  December  12, 1989, 
Public  Law  101-220,  section  4  (1),  (2), 
103  Stat.  1878,  and  August  10, 1993, 
Public  Law  103-66,  section  8b(b)(l),  107 
Stat.  312. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  The  Department  will  establish  a 
1995-96  crop  year  assessment  rate 
applicable  to  non-signatory  handlers 
effective  July  1,  1995-June  30,  1996. 
Segregation  1  farmers  stock  peanuts 
received  or  acquired  by  non-signatory 
handlers  during  that  crop  year  will  be 
subject  to  the  assessment.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  final  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  are  approximately  45  handlers 
of  peanuts  who  have  not  signed  the 
Agreement  and,  thus,  will  be  subject  to 
the  regulations  specified  herein.  The 
Small  Business  Administration  defines 
small  agricultural  service  firms  |13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $5,000,000  and  small 
agricultural  producers  as  those  whose 
annual  receipts  are  less  than  $500,000. 
A  majority  of  non-signatory  handlers 
and  peanut  producers  may  be  classified 
as  small  entities. 

Since  aflatoxin  was  found  in  peanuts 
in  the  mid-1960's,  the  domestic  peanut 
industry  has  sought  to  minimize 
aflatoxin  contamination  in  peanuts  and 
peanut  products.  The  Agreement  was 
established  in  1965  and  plays  a  very 
important  role  in  the  industry's  quality 
control  efforts.  The  Peanut 
Administrative  Committee  (Committee) 
was  established  by  the  Agreement  and 
works  with  the  Department  in 
administering  the  marketing  agreement 
program.  Approximately  95  percent  of 
the  area  peanut  crop  is  marketed  by 
handlers  who  are  signatory  to  the 
Agreement.  Requirements  established 
pursuant  to  the  Agreement  provide  that 
farmers  stock  peanuts  with  visible 


Aspergillus  flavus  mold  (the  principal 
source  of  aflatoxin)  must  be  diverted  to 
non-edible  uses.  Each  lot  of  shelled 
peanuts  and  certain  cleaned  inshell 
{Manuts  destined  for  edible  channels 
must  be  officially  sampled  and 
chemically  tested  for  aflatoxin  by  the 
Department  or  in  laboratories  approved 
by  the  Committee. 

Public  Law  101-220,  enacted 
December  12, 1989,  amended  section 
608b  of  the  Act  to  require  that  all 
peanuts  handled  by  persons  who  have 
not  entered  into  the  Agreement  (non- 
signers)  be  subject  to  quality  and 
inspection  requirements  to  the  same 
extent  and  manner  as  are  required  under 
the  Agreement.  Approximately  5 
percent  of  the  U.S.  peanut  crop  is 
marketed  by  non-signer  handlers. 

Under  the  non-signer  provisions,  no 
peanuts  may  be  sold  or  otherwise 
disposed  of  for  human  consumption  if 
the  peanuts  fail  to  meet  the  quality 
requirements  of  the  Agreement. 
Regulations  to  implement  Pub.  L.  101- 
220  were  made  effective  on  December  4, 
1990  |55  FR  49980],  and  amended 
several  times  thereafter,  and  are 
published  in  7  CFR  part  997.  All  such 
amendments  were  made  to  ensure  that 
the  non-signer  handling  requirements 
remain  consistent  with  modifications  to 
the  handling  requirements  applied  to 
signatory  handlers  under  the 
Agreement.  The  most  recent  amendment 
was  published  on  August  30, 1994  [59 
FR  44610]. 

Public  Law  103-66  [107  Stat.  312). 
enacted  August  10,  1993.  provides  for 
mandatory  assessment  of  farmer's  stock 
peanuts  acquired  by  non-signatory 
peanut  handlers.  Under  this  law, 
paragraph  (b)  of  section  1001,  of  the 
Agricuhural  Reconciliation  Act  of  1993, 
specifies  that:  (1)  Any  assessment 
(except  indemnification  assessments) 
imposed  under  the  Agreement  on 
signatory  handlers  also  shall  apply  to 
non-signatory  handlers,  and  (2)  such 
assessment  shall  be  paid  to  the 
Secretary. 

This  rule  will  add  new  permanent 
§  997.51  Assessments  to  part  997 — 
Provisions  Regulating  the  Quality  of 
Domestically  Produced  Peanuts 
Handled  by  Persons  Not  Subject  to  the 
Peanut  Marketing  Agreement.  Notice  of 
the  actual  assessment  rate  established 
for  each  crop  year  will  be  issued  as  a 
new  section  as  an  Implementing 
Regulation  beginning  with  §997.100 
Assessment  rate,  and  be  sequentially 
numbered  each  succeeding  year. 
Because  of  the  Department's  decision  to 
postpone  the  imposition  of  assessments 
on  non-signatory  handlers  until  the 
1995-96  crop  year,  an  assessment  rate 
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will  not  be  established  until  the  spring 
of  1995.  ^ 

The  Committee  meets  in  February  or 
March  each  year  and  recommends  to  the 
Secretary  a  per  ton,  administrative 
assessment  of  Segregation  1.  farmers 
stock  peanuts  received  or  acquired  by 
signatory  handlers  for  the  upcoming 
crop  year.  The  crop  year  covers  the  12- 
month  period  from  July  1  to  June  30. 
Therefore,  pursuant  to  Public  Law 
103-6R  and  subsequent  to  the  receipt  of 
such  a  recommendation  in  1995,  the 
Department  will  initiate  rulemaking 
procedures  to  assess  non-signatory 
handlers.  The  as.sessment  will  be  ba.sed 
on;  (1)  Tonnage  reported  on  incoming 
inspection  certificates  of  each  handler's 
Segregation  1  farmers  stock  peanuts 
received  or  acquired  for  the  handler's 
account  and  (2)  tonnage  reported  on 
FV-117  "Weekly  Report  of  Uninspected 
Fanners  Stock  Seed  Peanuts  Received 
ior  Custom  Seed  Shelling."  If  an 
administrative  assessment  rate  of  $.60 
per  ton  were  established,  a  handler  who 
received  or  acquired  50,000  tons  of 
Segregation  1  farmers  stock  peanuts  and 
50,000  tons  of  uninspected  farmers 
stock  peanuts  for  seed  wouJd  pay  an 
assessment  of  $60. 

The  assessment  will  be  applied  to 
peanuts  intended  for  human 
consumption  and  peanuts  intended  for 
non-human  consumption  outlets  such 
as  seed,  oilstock  and  animal  feed.  The 
assessment  will  be  applied  to  peanuts 
received  or  acquired  for  a  handler's 
account,  including  the  handler's  own 
production.  Assessment  will  not  be 
applied  on  Segregation  1  peanut  lots 
received  or  acquired  by  a  handler  from 
other  handlers  or  from  the  Commodity 
Credit  Corporation  (CCC)  program 
received  for  non-edible  use,  or  lots 
rBt;eived  on  behalf  of  an  area  association 
pursuant  to  warehou.sing  services 
(§997.20(a)l. 

The  assessment  will  be  applied,  pro 
rata,  on  non-signatory  handlers  who 
perform  handling  functions  defined  in 
Si  997.14.  Handling  is  defined  as 
engaging  in  the  receiving  or  acquiring, 
cleaning  and  shelling,  cleaning  inshell. 
or  crushing  of  peanuts  and  in  flie 
shipment  (except  as  a  common  or 
contract  carrier  of  peanuts  owned  by 
another)  or  sale  of  cleaned  inshell  or 
shelled  peanuts  or  other  activity  causing 
peanuts  to  enter  the  current  of 
commerce.  Handling  does  not  ini;!.ido 
the  sale  or  delivery  of  peanuts  by  a 
producer  to  a  handler  or  to  an 
intermediary  person  engaged  in 
delivering  peanuts  to  handlers  and  the 
sale  or  delivery  of  peanuts  by  such 
intermediary  to  a  handler. 

Section  997.15  defines  a  non- 
signatory  handler  as  any  person  who 


handles  peanuts,  in  a  capacity  other 
than  that  of  a  custom  cleaner  or  dryer, 
and  assembler,  a  warehouse  person  or 
other  intermediary  between  the 
producer  and  the  non-signatory  handler. 
Speculators,  brokers,  or  other  entities 
who  take  possession  of  Segregation  1 
farmers  stock  peanuts,  submit  such 
peanuts  for  incoming  inspection,  and 
subsequently  enter  such  peanuts  into 
the  channels  of  commerce  will  pay 
assessments  on  such  peanuts.  Entities 
who  receive  or  acquire  farmers  stock 
peanuts  for  the  purpose  of  custom  seed 
shelling  will  be  assessed  on  the  basis  of 
Fonn  FV-117  "Weekly  Report  of 
Uninspected  Farmers  Stock  Seed 
Peanuts  Received  for  Custom  Seed 
Shelling."  Form  FV-117  is  currently 
required  from  such  entities.  Producer/ 
handlers  who  store  peanuts  of  their  own 
production  (farm-stored  peanuts)  will, 
at  some  point  prior  to  further  handling, 
obtain  incoming  inspection  on  such 
peanuts  and.  at  that  time,  pay  the  pro- 
rata administrative  assessment  on  such 
peanuts. 

Only  one  administrative  assessment 
will  be  applied  to  any  lot  of  fa.rmers 
sto<:k  peanuts.  Non-signatory  and 
signatory  handlers  will  not  pay  an 
administrative  assessment  on  a  lot 
which  they  purchase  from  speculators, 
brokers  or  other  such  entities  who  have 
already  paid  an  administrative 
assessment  on  the  lot. 

A  crop  year's  original  assessment 
could  be  increased  by  the  Secretary 
based  on  a  similar  increase  applied  by 
the  Secretary  on  signatory  handlers.  ' 
Such  an  increase  will  be  applied  on  all 
peanuts  first  handled  by  non-signatory 
handlers  during  the  crop  year  in  which 
the  increased  assessment  occurred. 

Peanuts  will  be  assessed  based  on  the 
rate  applicable  to  the  crop  year  in  which 
the  lot  is  presented  for  incoming 
inspection. 

Also  pursuant  to  Pub.  L  103-66,  this 
mle  will  establish  that  non-signatory 
handlers  pay  their  administrative 
assessment  to  the  Secretary.  The 
Secretar)'  wi!l  bill  non-signator>' 
handlers  on  a  periodic  basis  determined 
by  the  Secretary.  The  non-signatory 
handler  will  be  responsible  for  remitting 
payment  by  the  date  specified.  Payment 
in  the  form  of  a  personal  check, 
cashier's  check  or  money  order  will  be 
remitted  to  the  Department.  Audits  of 
each  handler's  account  may  be 
conducted  by  the  Department  to 
reconcile  incoming,  farmers  stock 
volume  received  or  acquired  and 
assessments  paid. 

Violation  of  the  non-signer 
regulations  may  result  in  a  penalty  in 
the  form  of  an  assessment  by  the 
Secretary  equal  to  140  percent  of  the 


support  price  for  quota  peanuts.  The 
support  price  for  quota  peanuts  is 
determined  under  7  U.S.C.  1445c-3  for 
the  crop  year  during  which  the  violation 
occurs. 

The  interim  final  rule  on  these  issues 
was  published  in  the  Federal  Register 
on  August  3,  1994  [59  FR  39419].  That 
rule  invited  interested  persons  to  submit 
written  comments  through  September  2. 
1994.  One  comment  supporting  the 
collection  of  assessments  from  non- 
signer  peanut  handlers  was  received. 

The  establishment  of  an 
administrative  assessment  rate  may 
impose  some  additional  costs  on  non- 
signatory  handlers.  However,  the  costs 
will  be  in  the  form  of  uniform 
assessments  on  all  handlers  who  are  not 
signator>'  to  the  Agreement. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1988  |44  U.S.C 
Chapter  35].  the  information  collection 
requirements  that  are  contained  in  this 
rule  have  been  previously  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  and  have  been  a.ssigned  OMB 
No.  0581-0163. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  nile  will  not  have  a  .significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  7  CFR  Part  997 

Food  grades  and  standards.  Ptiinuts. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  final  nile 
amending  7  CFR  part  997  which  was. 
published  at  59  FR  39419  on  August  3, 
1994.  is  adopted  as  a  final  rule  with  the 
following  change: 

PART  997— PROVISIONS 
REGULATING  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS  HANDLED  BY  PERSONS 
NOT  SUBJECT  TO  THE  PEANUT 
MARKETING  AGREEMENT 

1.  The  authority  citation  for  7  CFR 
part  997  continues  to  read  as  follows; 

Authority:  7  li.S.C.  601-674. 
§997.100    [Removed] 

2.  In  part  997,  §  997.100  and  the 
center  heading  preceding  it  are 
removed. 

Dated;  Janudr>'  27.  1995. 
Sharon  Bomer  Lauritsen. 
Deputy  Director.  Fruit  and  Vegtftable  Division. 
IFR  Doc.  95-2581  Filed  2-1-95;  8:45  ami 
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7  CFR  Part  1011 
[DA-e5-021 

Milk  in  ttie  Tennessee  Valley  Marketing 
Area;  Temporary  Revision  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Revision  of  rule. 

SUMMARY:  This  document  reduces  the 
supply  plant  shipping  requirement  of 
the  Tennessee  Valley  Federal  milk  order 
(Order  11)  for  the  months  of  March 
through  July  1995.  The  proposed  action 
was  requested  by  Armour  Food 
Ingredients  Company  (Armour),  which 
operates  a  proprietary  supply  plant 
pooled  under  Order  11.  Armour 
contends  the  action  is  necessary  to 
prevent  the  uneconomical  movement  of 
milk  and  to  ensure  that  producer  milk 
associated  with  the  market  in  the  fall 
will  continue  to  be  pooled  in  the  spring 
and  summer  months. 
EFFECTIVE  DATE:  March  1. 1995.  through 
July  31. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli.  Marketing  Specialist, 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch.  Room  2971.  South 
Building.  P.O.  Box  96456,  Washington. 
DC  20090-6456.  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certiRed  that  this  rule  will  not  have  a 
sigryficant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  lessens  the  regulatory  impact 
of  the  order  on  certain  milk  handlers 
and  tends  to  ensure  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

The  Department  is  issuing  this  final 
rule  in  cciformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 


file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  the  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition. 
pro\'ided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  temporary  revision  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  the  provisions  of  §101 1.7(b)  of  the 
Tennessee  Valley  order. 

Notice  of  proposed  rulemaking  was 
issued  on  November  1. 1994.  and 
published  in  the  Federal  Register  on 
November  7. 1994  (59  FR  55377). 
concerning  a  proposed  relaxation  of  the 
supply  plant  shipping  requirement.  The 
public  was  afforded  the  opportunity  to 
comment  on  the  proposed  notice  by 
submitting  written  data,  views  and 
arguments  by  December  7. 1994.  One 
comment  letter  was  received. 

Statement  of  Consideration 

The  temporary  revision  reduces  the 
supply  plant  shipping  requirement  from 
40  to  30  percent  for  the  period  of  March 
through  July  1995.  The  Tennessee 
Valley  order  requires  that  a  supply  plant 
ship  a  minimum  of  60  percent  of  the 
total  quantity  of  milk  physically 
received  at  tha  supply  plant  during  the 
months  of  August  through  November. 
January,  and  February,  and  40  percent 
in  each  of  the  other  months.  The  order 
also  provides  authority  for  the  Director 
of  the  Dairy  Division  to  increase  or 
decrease  this  supply  plant  shipping 
requirement  by  up  to  10  percentage 
points  if  such  a  revision  is  necessary  to 
obtain  needed  shipments  of  milk  or  to 
prevent  uneconomic  shipments. 

Armour  Food  Ingredients  states  that  it 
would  have  to  make  uneconomical 
shipments  of  milk  from  its  Springfield. 
Kentucky,  supply  plant  to  meet  the  40 
percent  shipping  standard  required  for 
pool  status  under  Order  11  during  the 
months  of  March  through  July. 
Additionally,  it  states  that  the  40 
percent  requirement  could  jeopardize 
the  continued  association  of  producers 
who  have  supphed  the  Order  11  market 
in  the  fall. 

At  a  hearing  held  in  Charlotte.  North 
Carolina,  on  January  4, 1995,  Armour 


proposed  an  amendment  to  the 
Tennessee  Valley  order  that  would 
provide  automatic  pooling  status  for  a 
supply  plant  during  the  months  of 
March  through  July  if  the  plant  met  the 
order's  shipping  requirements  during 
the  preceding  months  of  August  through 
February.  There  was  no  opposition  to 
this  proposal  at  the  hearing. 

Purity  Dairies,  Inc.,  a  Nashville, 
Tennessee,  handler  that  is  regulated 
under  the  Georgia  order  (Order  7),  filed 
a  comment  opposing  the  proposed 
revision.  Purity  states  that  it  cannot 
procure  milk  from  its  traditional  supply 
area  in  central  Kentucky  in  competition 
with  Armour  and  other  Order  11 
handlers  because  its  blend  price  in 
Nashville  is  no  longer  competitive  with 
the  Order  11  blend  price.  It  states  that 
Armour  is  attracting  more  milk  than  is 
needed  and  that  "this  practice  of 
hoarding  milk  supplies  should  not  be 
tolerated." 

There  was  no  testimony  on  the  record 
of  the  recently-concluded  hearing  to 
suggest  that  Armour  is  hoarding  milk 
supplies.  None  of  the  plants  which 
receive  milk  from  Armour  indicated  that 
Armour  was  not  shipping  enough  milk. 
In  fact,  the  record  showed  that  Armour 
consistently  exceeded  the  order's  60- 
percent  shipping  requirement  and  that 
during  certain  short  production  months 
Armour  shipped  in  excess  of  90  percent 
of  its  milk  to  distributing  plants. 

While  it  is  true  that  Purity's  blend 
price  under  Order  7-and  former '  Order 
98  (Nashville,  Tennessee)  was 
frequently  close  to  or  below  the  Order 
11  blend  price  during  the  period  from 
December  1993  through  April  1994.  data 
introduced  into  the  record  of  the 
Charlotte  hearing  indicate  that  since 
July  1994  the  Nashville-Springfield 
price  relationship  has  returned  to  a 
more  normal  pattern,  as  shown  in  Table 
1. 

Table  i  .—Comparison  of  Blend 
Prices:  January  1992-November 
1994,  Nashville,  TN  (Order  98/ 
7)— Springfield,  KY  (Order  11) 


Average 

Average 
btend 

t)lend 

price  at 

price  at 

Nash- 

Spring- 
field. 

Dif- 

ville. TN. 

ference 

under 

KY. 

order 

under 

98/7' 

order  11 

1/92-1/93 

13.85 

13.58 

26 

12/93-/94 

1422 

14.33 

-.11 

5/94-1/94 

14.01 

13.72 

28 

'  The  Nashville.  Tennessee,  order  was  ter- 
minated effective  July  31.  1993. 

If  Purity  has  difficulty  in  attracting  a 
milk  supply,  it  should  direct  its  concern 


to  the  open  record  for  the  proposed 
Southeast  marketing  area,  which 
encompasses  the  Nashville  area.  Purity's 
opposition  to  Armour's  request  for  a 
modest  reduction  in  shipping 
requirements  is  insufficient  basis  for 
denying  the  request,  particularly  in  light 
of  the  absence  of  any  opposition  to 
Armour's  proposal  at  the  Charlotte 
hearing  for  NO  shipping  requirements 
during  the  months  of  March  through 
July. 

After  consideration  of  all  relevant 
material,  including  the  proposal  set 
forth  in  the  aforesaid  notice,  and  other 
available  information,  it  is  hereby  found 
and  determined  that  the  supply  plant 
shipping  percentage  set  forth  in 
§  1011.7(b)  should  be  reduced  from  40 
to  30  percent  for  the  months  of  March 
through  July  1995.1  j 

List  of  Subjects  in  7  CFR  Part  1011 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provision  in 
Title  7.  Part  1011.  is  amended  as 
follows: 


PART  1011— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
part  1011  continues  to  read  as  follows: 

Autliority:  Sees.  1-9.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

§1011.7    [Amended] 

2.  In  §  1011.7(b).  the  phrase  "40 
percent"  is  revised  to  read  "30  percent" 
for  the  period  of  March  1.  1995.  through 
July  31,  1995. 

Dated:  January  27, 1995. 
Richard  M.  McKee.      j 

Director,  Dairy  Division. 

[FR  Doc.  95-2587  Filed  2-1-95;  8:45  am] 
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14  CFR  Part  39 


I 


[Docket  No.  94-CE-1»-AD;  Amendment  39- 
9137;  AD  95-02-19] 

Airworthiness  Directives;  Jetstream 
Aircraft  Limited  (formerly  British 
Aerospace,  Regional  Airiines  Limited) 
HP137  MIcI,  Jetstream  Series  200,  and 
Jetstream  Models  3101  and  3201 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Jetstream  Aircraft  Limited 
(JAL)  HP137  Mkl,  Jetstream  series  200. 
and  Jetstream  Models  3101  and  3201 
airplanes.  This  action  requires 
repetitively  inspecting  the  left  and  right 
pilot  windscreens  for  poly  vinyl 
butyrate  (PVB)  interiayer  cracks,  and 
replacing  any  windscreen  that  has  a 
crack  exceeding  certain  limits.  Several 
reports  of  PVB  interiayer  cracking  of 
pilot  windscreens  on  the  aff^ted 
airplanes  prompted  this  action.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  such  windscreen 
cracking,  which,  if  not  detected  and 
corrected,  could  result  in 
decompression  injuries. 
DATES:  Effective  March  10. 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  10. 
1995. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Jetstream  Aircraft  Limited.  Manager 
Product  Support.  Prestwick  Airport, 
Ayrshire.  KA9  2RW  Scotland;  telephone 
(44-292)  79888;  facsimile  (44-292) 
79703;  or  Jetstream  Aircraft  Inc.. 
Librarian.  P.O.  Box  16029.  Dulles 
International  Airport.  Washington,  DC. 
20041-6029;  telephone  (703)  406-1161; 
facsimile  (703)  406-1469.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NVV.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raymond  A.  Stoer.  Program  Officer, 
Brussels  Aircraft  Certification  Office. 
FAA,  Europe.  Africa,  and  Middle  East 
Office,  c/o  American  Embassy.  B-1000 
Brussels.  Belgium;  telephone  (322) 
513.3830;  facsimile  (322)  230.6899;  or 
Mr.  John  P.  Dow,  Sr..  Project  Officer. 
Small  Airplane  Directorate,  Airplane 
Certification  Service.  FAA.  1201 
Walnut,  suite  900,  Kansas  City.  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
certain  JAL  HP137  Mkl.  Jetstream  series 
200.  and  Jetstream  Models  3101  and 
3201  airplanes  was  published  in  the 
Federal  Register  on  October  14. 1994 
(59  FR  52102).  The  action  proposed  to 
require  repetitively  inspecting  the  left 
and  right  pilot  windscreens  for  PVB 


interiayer  cracks,  and  replacing  any 
windscreen  that  has  a  crack  exceeding 
certain  limits.  The  proposed  action 
would  be  accomplished  in  accordance 
with  Jetstream  Service  Bulletin  56-JA 
920843,  Revision  1.  dated  December  16. 
1993. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 
comment  was  received  in  favor  of  the 
proposed  rule  and  no  comments  were 
received  on  the  FAA's  determination  of 
the  cost  to  the  public. 

After  careful  review  of  all  available 
information,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  minor  corrections  will  not 
change  the  meaning  of  the  AD  nor  add 
any  additional  burden  upon  the  public 
than  was  already  proposed. 

The  FAA  estimates  that  160  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
1  workhour  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $55  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $8,800.  This  figure  does 
not  take  into  account  any  possible 
window  replacements  or  repetitive 
inspections.  The  FAA  has  no  way  of 
determining  how  many  windscreens 
may  have  PVB  interiayer  cracks  that 
exceed  the  limitations  and  would 
require  replacement,  or  the  number  of 
repetitive  inspections  each  owner/ 
operator  may  incur. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
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Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PAFrr  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

95-02-19  Jetstream  Aircraft  Limited: 

Amendment  39-9137;  Docket  No.  94- 
CE-13-AD. 

Applicability:  HP137  Mkl,  Jetstream  Series 
200,  and  Jetstream  Models  3101  and  3201 
airplanes  (all  serial  numbers),  certificated  in 
any  category. 

Compliance:  Required  within  the  next  300 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished, 
and  thereafter  as  indicated. 

To  prevent  pilot  windscreen  poly  vinyl 
butyrate  (PVB)  interlayer  cracking,  which,  if 
not  detected  and  corrected,  could  result  in 
decompression  injuries,  accomplish  the 
following: 

(a)  Visually  inspect  the  left  and  right 
windscreens  for  PVB  interlayer  cracks  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Jetstream  Service 
Bulletin  (SB)  56-JA  92043,  Revision  No.  1,  , 
dated  December  16, 1993. 

(1)  If  any  crack  is  found  that  is  within  the 
limits  specified  in  Pilkington  Aerospace  SB 
No.  037-56-1001,  Issue  Date:  October  21, 
1992,  Revision  1:  March  31, 1993,  reinspect 
within  the  next  300  hours  TIS,  and  replace 
or  reinspect  the  windscreen  thereafter  as 
applicable. 

(2)  If  any  crack  is  found  that  exceeds  the 
limits  specified  in  Pilkington  Aerospace  SB 
No.  037-56-1001,  Issue  Date:  October  21. 
1992,  Revision  1:  March  31, 1993,  prior  to 
further  flight,  replace  the  windscreen  with  a 
new  windscreen  and  reinspect  within  the 
next  2,400  hours  TIS,  and  replace  or 
reinspect  the  windscreen  thereafter  as 
applicable. 

(3)  If  no  cracks  are  found,  reinspect  the 
windscreen  within  the  next  2,400  hours  TIS, 
and  replace  or  reinspect  the  windscreen 
thereafter  as  applicable. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
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and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Brussels  Aircraft  Certification 
Office  (ACO),  Europe,  Africa,  Middle  East 
office,  FAA,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Brussels  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  firom  the  Brussels  ACO. 

(d)  The  inspections  required  by  this  AD 
shall  he  done  in  accordance  with  Jetstream 
Service  Bulletin  56-JA  920843,  Revision  No. 
1,  dated  December  16, 1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  die  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Jetstream  Aircraft  Limited,  Manager  Product 
Support,  Prestwick  Airport,  Ayrshire,  KA9 
2RW  Scotland;  or  Jetstream  Aircraft  Inc., 
Librarian,  P.O.  Box  16029,  Dulles 
International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri,  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(e)  This  amendment  (39-9137)  becomes 
effective  on  March  10, 1995.  - 

Issued  in  Kansas  City,  Missouri,  on  January 
26, 1995. 

Michael  K.  Dahl. 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  95-2404  Filed  2-1-95;  8:45  am] 

BILLING  CODE  4910-13-U 


14  CFR  Part  97 

[Docket  No.  28013;  Amdt.  No.  1642] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
bistrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 


designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

.1.  FAA  Public  Inquiry  Center  (APA- 
280).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  {AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  arid  8260-5.  Materials  incorporated 
by  reference  are  available  for 


examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 


The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SLAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  pubfished 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
pro\ided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  Jess  than  30  days. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
PR  11034;  February  26, 1979);  and  (3) 


does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  December  30 
1994. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Services 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows:     ' 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348. 1354(a), 
1421  and  1510: 49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33. 
and  97.35    [Amended] 

By  amending:  §97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR'D.ME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME- 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS 
ILS/DME,  ISMLS.  MLS,  MLS/DME   ' 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 
'  •  •  Effective  March  30,  1995 
Fairbanks,  AK,  Fairbanks  Intl.  VOR  OR 

TACAN  RWY  19R.  Orig 
Westerly,  RI.  Westeriv  State.  GPS  RWY  7 

Orig 

*  •  •  Effectiw  March  2,  1995 
Eagle  Grove,  lA,  Eagle  Grove  Municipal,  NDB 

OR  GPS  RWY  31,  Amdt  1,  Cancelled 
Ruston,  LA,  Ruston  Muni.  VOR/DME-A 

Amdt  11 
Ruston.  LA,  Ruston  Muni.  NDB  RWY  34 

Amdt  2 
Chesapeake,  VA,  Chesapeake  Muni,  NDB 

RWY  5,  Orig 

*  •  •  Effective  February  2.  1995 

Cold  Bay,  AK,  Cold  Bay,  ILS  RW\'  14.  Amdt 

15 
Kodiak.  AK.  Kodiak.  VOR  OR  TACAN  OR 

GPS-1.RWY25,  Amdt5 


Kodiak,  AK,  Kodiak,  NDB-1,  RWY  25,  Amdt 

West  Memphis,  AR.  West  Memphis  Muni 

ILS  RWY  17,  Amdt  2  ^ 

Howell,  MI,  Livingston  County,  VOR  OR  GPS 

RWY  31,  Amdt  10 
Howell,  MI.  Livingston  Counfj-,  NTtB  OR  GPS 

RWY  13.  Amdt  1 
Monticello,  MO.  Lewis  County  Recional 

VOR/DME-A,  Orig 
Monroe,  NC,  Monroe,  LOC  RWY  5.  Amdt  2 

Cancelled 
Monroe,  NC,  Monroe,  ILS  RWY  5,  Orig 

Effective  fanuary  5,  1995 
Fort  Leavenworth,  KS,  Sherman  AAF.  R.\AV 
RWY  15,  Amdt  1,  Cancelled 

•  •  *  Effective  Upon  PublicaUon 

Victoria,  TX,  Victoria  Regional.  VOR  OR  GPS 

RWY  12L,  Amdt  14 
Victoria,  TX,  Victoria  Regional,  NDB  RWY 

12L,Amdt4 
Chesapeake.  VA.  Chesapeake  Muni.  LOC 

RWY  5.  Amdt  1 

(FR  Doc  95-2564  Filed  2-1-95;  8:45  am| 

BIULING  CODE  4t10-13-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tt>e  Secretary 

24  CFR  Part  907 

[Docket  No.  R-95-1704;  FR-3573-C-03] 

RIN  2S77-AB38 

Homeownership  Demonstration 
Program  in  Omaha,  Nebraska; 
Technical  Correction 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule;  technical  correction. 


SUMMARY:  On  January  20. 1995,  HUD 
published  a  final  rule  implementing  a 
demonstration  program  that  permits  the 
homeownership  sale  of  single  family 
homes  administered  by  the  Housing 
Authority  of  the  City  of  Omaha, 
Nebraska  (60  FR  4344).  This  document 
corrects  §  907.8(d)  of  that  final  rule,  to 
include  certain  amendatory  language 
that  was  inadvertently  omitted. 
EFFECTIVE  DATE:  The  effective  date  of 
this  correction  is  February  2, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Van  Buskirk,  Homeownership  Division. 
Office  of  PubUc  and  Indian  Housing. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Room  4112,  Washington,  DC  20410. 
Telephone  number,  voice  (202)  708- 
4233,  TDD  (202)  708-0850.  (These  are 
not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  On 
January  20,  1995  (60  FR  4344),  HUD 
published  a  final  rule  implementing 
section  132  of  the  Housing  and 
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Community  Development  Act  of  1992 
(Pub.  L.  102-550.  approved  Oct.  28. 
1992).  Section  132  establishes  a 
demonstration  program  to  facilitate  self- 
sufficiency  and  to  permit  the 
homeownership  sale  of  single  family 
homes  administered  by  the  Housing 
Authority  of  the  City  of  Omaha  in  the 
State  of  Nebraska.  The  purpose  of  the 
demonstration  is  to  exhibit  the 
effectiveness  of  promoting 
homeownership  and  providing  support 
services. 

This  document  corrects  §  907.8(d)  of 
that  final  rule,  to  include  certain 
amendatory  language  that  was  described 
in  the  preamble  to  the  final  rule,  but 
inadvertently  omitted  from  the  rule  text. 
On  page  4345  of  the  final  rule  (60  FR 
4345).  in  paragraph  II. 2..  in  the  second 
column,  the  preamble  states: 
"Additionally,  in  response  to  the 
Housing  Authority's  comment  above, 
the  final  rule  includes  as  eligible 
homebuyers  both  current  residents  and 
applicants  for  public  housing.  Since 
HUD  has  changed  the  rule  in  this 
manner,  the  Housing  Authority  must 
comply  with  §§  907.7(b),  907.8(d).  and 
907.20(n)."  However,  while  the 
preamble  indicated  that  §  907.8(d) 
would  be  amended  to  recognize  that 
applicants  for  public  housing  could  also 
be  eligible  homebuyers.  this  amendment 
was  inadvertently  omitted  from  the  rule 
text. 

Accordingly.  PR  Doc.  95-1414.  a  final 
rule  published  in  the  Federal  Register 
on  January  20.  1995  (60  FR  4344)  is 
corrected  to  read  as  follows: 

1.  Section  907.8  is  corrected  by 
revising  the  second  sentence  in 
paragraph  (d)  to  read  as  follows: 

§  907.8    Purchaser  eligibility  and  selection. 

***** 

(d)  Procedures/Affirmative  Fair 
Housing  Marketing  Strategy.  •   •   •  The 
Housing  Authority  must  have  an 
affirmative  fair  housing  marketing 
strategy  that  applies  to  all  transactions 
undertaken  through  this  program  and 
that  stresses  equal  access  to  the  program 
for  both  current  residents  and 
applicants  for  public  housing.  *   »  • 
*        *        •        •        • 

Dated;  January  27,  1995. 
Vlichaei  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 

and  Indian  Housing. 

jFR  Doc.  95-2560  Filed  2-1-95;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 


PN-118,  Amendment  Number  94-4] 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Final  rule:  approval  of 
amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Indiana  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Indiana  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  consists  of  miscellaneous 
revisions  to  Indiana's  Surface  Coal 
Mining  and  Reclamation  Rules.  The 
amendment  is  intended  to  revise  the 
Indiana  program  to  eliminate 
typographical,  clerical,  and  spelling 
errors  and  to  amend  those  instances 
where  the  word  "commission"  should 
be  changed  to  "director"  in  accordance 
with  Indiana  Senate  Enrolled  Act  (SEA) 
362. 

EFFECTIVE  DATE:  February  2.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Roger  VV.  Calhoun.  Director. 
Indianapolis  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  Minton-Capehart  Federal 
Building.  575  North  Pennsylvania 
Street.  Room  301.  Indianapolis.  IN 
46204.  Telephone  (317)  226-6166. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program. 

II.  Submission  of  the  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Indiana  Program 

On  July  29.  1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26,  1982  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.10.  914.15,  and 
914.16. 


II.  Submission  of  the  Amendment 

By  letter  dated  September  26,  1994 
(Administrative  Record  No.  IND-1400), 
Indiana  submitted  program  amendment 
No.  94-4  concerning  miscellaneous 
revisions  to  the  Indiana  rules  to 
eliminate  typographical,  clerical,  and 
spelling  errors  and  to  amend  those 
instances  where  the  word 
"commission"  should  be  changed  to 
"director"  in  accordance  with  Indiana 
SEA  362.  OSM  approved  SEA  362  as  a 
program  amendment  on  August  2.  1991 
(56  FR  37016). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  October  20, 
1994.  Federal  Register  (59  FR  52941). 
and.  in  the  same  notice,  opened  the 
public  comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed  on 
November  21.  1994. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCR.\ 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Directors 
findings  concerning  the  proposed 
amendment  to  the  Indiana  program. 

In  amendment  No.  94-4.  Indiana 
corrected  numerous  typographical, 
clerical,  or  spelling  errors  and  made 
numerous  changes  from  the  word 
"commission"  to  "director."  The 
Director  finds  that  the  numerous 
typographical,  clerical,  and  spelling 
changes  are  nonsubstantive  changes  or 
changes  which  improve  the  clarity  or 
accuracy  of  the  Indiana  rules. 

The  Director  finds  that  the  changes 
from  ""commission"  to  '"director"  more 
accurately  reflect  the  responsibilities 
within  the  Indiana  program  as  provided 
by  SEA  362  which  was  approved  by 
OSM  on  August  2,  1991  (56  FR  37016). 
and  that  the  changes  do  not  render  the 
Indiana  program  less  effective  than 
Federal  regulations. 

IV.  Summary  and  Disposition  of 
Comments 

Federal  Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h)(ll)(i).  comments 
were  solicited  from  various  interested 
Federal  agencies.  No  comments  were 
received. 

Public  Comments 

A  public  comment  period  and 
opportunity  to  request  a  public  hearing 
was  announced  in  the  October  20,  1994, 
Federal  Register  (59  FR  52941).  The 
comment  period  closed  on  November 
21. 1994.  No  one  commented  and  no  .« 
one  requested  an  opportunity  to  testify 
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at  the  scheduled  public  hearing  so  no 
hearing  was  held. 

Environmental  Protection  Agency  (EPA) 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 
State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  unde'r  the  authority  of  the 
Clean  Water  Act  (33  U.S.C.  125i  et  seq.) 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.)  The  Director  has  determined  that 
this  amendmeot  contains  no  provisions 
in  these  categories  and  that  EPA's 
concurrence  is  not  required. 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (Administrative 
Record  No.  IND-1403).  EPA  responded 
on  October  18.  1994  (Administrative 
Record  No.  IND-1409).  and  stated  that 
the  amendment  is  acceptable. 

V.  Director's  Decision 

Based  on  the  findings  above,  the 
Director  is  approving  Indiana's  program 
amendment  No.  94-4,  concerning 
miscellaneous  revisions  to  the  Indiana 
rules  as  submitted  by  Indiana  on 
September  26,  1994. 

The  Federal  regulations  at  30  CFR 
Part  914  codifying  decisions  concerning 
the  Indiana  program  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encourage 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11.  732.15  and  732.17(h)(10). 


decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731,  and  732  have 
been  met. 

Ndtional  Environmental  Policv  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S  C 
4332(2)(C)). 

PaperH'ork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S  C 
3507  et  seq.]. 


PART  91 4— INDIANA 

1.  The  authority  citation  for  part  914 
continues  to  read  as  follows: 

Authority:  30  I'.S.C.  1 201  pf  seq. 

2.  In  section  914.15,  paragraph  (eee)  is 
added  to  read  as  follows: 

§  914.15    Approval  ol  regulatory  program 

amendments. 

*         •         •         •         « 

(eee)  Amendment  #94-4  to  the 
Indiana  program  concerning 
miscellaneous  revisions  to  the  Indiana 
rules  as  submitted  to  OSM  on 
September  26,  1994,  is  approved 
effective  February  2,  1995. 

IFK  Doc.  95-2547  Filed  2-1-95;  8:45  amj 

BILLIfMS  CODE  4310-05-M 


Regulatory  Flexibility  'Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities   •» 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  914 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  95-8-6858b;  FRL-5148-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
implementation  Plan  Revision;  Interim 
Final  Determination  That  State  Has 
Corrected  Deficiencies 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Interim  final  rule. 


Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  January  27,  1995. 
Tim  L.  Dieringer, 

ActJng  Assistant  Director,  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 


SUMMARY:  Elsewhere  in  today's  Federal 
Register.  EPA  has  published'a  notice 
proposing  to  fully  approve  revisions  to 
the  California  State  Implementation 
Plan.  The  revisions  concern  Rule  8-43 
from  the  Bay  Area  Air  Quality 
Management  District  (BAAQMD).  Rule 
212  from  the  Placer  County  Air 
Pollution  Control  District  (PCAPCD), 
Rules  67.16  and  67.18  from  the  San 
Diego  County  Air  Pollution  Control 
District  (SDCAPCD),  and  Rule  4607 
from  the  San  Joaquin  Valley  Unified  Air 
Pollution  Control  District  (SJVUAPCD). 
The  notice  of  proposed  rulemaking 
published  elsewhere  in  today's  Federal 
Register  provides  the  public'with  an 
opportunity  to  comment  on  EPA's 
action.  If  a  person  submits  adverse 
comments  on  EPA's  proposed  action 
within  30  days  of  publication  of  the 
pro.posed  action.  EPA  will  consider 
these  comments  and  respond  before 
taking  final  action  on  the  State's 
submittal.  Based  on  the  proposed  full 
approval.  EPA  is  making  an  interim 
final  determination  by  this  action  that 
the  State  has  corrected  the  deficiencies 
for  which  sanctions  clocks  began  on 
August  11,  1993,  and  September  29. 
1993.  This  action  will  defer  the 
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application  of  the  offset  and  highway 
sanctions.  Although  this  action  is 
effective  upon  publication,  EPA  will 
take  comment  on  it.  as  well  as  on  EPA's 
proposed  rulemaking  approving  these 
rules.  EPA's  final  rulemaking  notice  will 
take  into  consideration  any  comments 
received. 

DATES:  The  effective  date  is  February  2, 
1995. 

Comments  must  be  received  by  March 
6.  1995. 

ADDRESSES:  Comments  should  be  sent 
to:  Rulemaking  Section  (A-5-3),  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street.  San  Francisco,  CA 
94105. 

The  state  submittal  and  EPA's 
analysis  for  that  submittal,  which  are 
the  basis  for  this  action,  are  available  for 
public  review  at  the  above  address  and 
at  the  following  locations: 

California  Air  Resources  Board,  Stationary 
Source  Division.  Rule  Evaluation  Section, 
2020  '"L"  SU-eet,  Sacramento.  CA  92123- 
1095. 

Bay  Area  Air  Quality  Management  District. 
939  Ellis  Street.  San  Francisco.  CA  94109 

Placer  County  Air  Pollution  Control 
District,  11464  B.  Avenue,  Auburn,  CA 
95603. 

San  Diego  County  Air  Pollution  Control 
District.  9150  Chesapeake  Drive,  San  Diego, 
CA  92123-1096. 

San  Joaquin  Valley  Unified  Air  Pollution 
Control  District,  1999  Tuolumne  Street.  Suite 
200.  Fresno.  CA  93721. 

FOR  FURTHER  INFORMATION  CONTACT:  Erik 
H.  Beck.  Rulemaking  Section  [A-5-3J, 
Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  IX,  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901.  Internet 
Email:  beck.erik@epamail.epa.gov. 
Telephone:  (415)  744-1190. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  State  of  California  submitted  the 
following  rules  on  the  following  dates: 
BAAQMD  Rule  8-^3  ("Surface  Coating 
of  Marine  Vessels"),  September  28, 
1994;  PCAPCD  Rule  212  ("Storage  of 
Organic  Liquids"),  December  19,  1994; 
SDCAPCD  Rule  67.16  ('Graphic  Arts 
Operations"),  October  19. 1994: 
SDCAPCD  Rule  67.18  ("Marine  Coating 
Operations"),  December  22, 1994;  and 
SJVUAPCD  Rule  4607  ("Graphic  Arts"), 
July  13,  1994.  EPA  published  a  limited 
disapproval  in  the  Federal  Register  on 
July  12.  1993  (BAAQMD,  SDCAPCD) 
and  August  30,  1993  (SJVUAPCD, 
PCAPCD).  These  notices'  Federal 
Register  citations  are  58  FR  37421  and 
58  FR  45440  respectively.  EPA's  limited 
disapproval  action  started  an  18-month 
clock  for  the  application  of  one  sanction 


(followed  by  a  siecond  sanction  6 
months  later)  under  section  179  of  the 
Clean  Air  Act  (Act)  and  a  24-month 
clock  for  promulgation  of  a  Federal 
Implementation  Plan  (FIP)  under 
section  110(c)  of  the  Act.  The  State 
subsequently  submitted  revised  rules  on 
the  dates  listed  at  the  top  of  this 
paragraph.  In  the  Proposed  Rules 
section  of  today's  Federal  Register,  EPA 
is  proposing  full  approval  of  the  State  of 
California's  submittal  of  BAAQMD  Rule 
8—43  ("Surface  Coating  of  Marine 
Vessels").  PCAPCD  Rule  212  ("Storage 
of  Organic  Liquids").  SDCAPCD  Rule 
67.16  ("Graphic  Arts  Operations"), 
SDCAPCD  Rule  67.18  ("Marine  Coating 
Operations"),  and  SJVUAPCD  Rule  4607 
("Graphic  Arts"). 

Based  on  the  proposed  approval  set 
forth  in  today's  Federal  Register,  EPA 
believes  that  it  is  more  likely  than  not 
that  the  State  has  corrected  the  original 
disapproval  deficiency.  Therefore,  EPA 
is  taking  this  interim  Hnal  rulemaking 
action,  effective  on  publication,  finding 
that  the  State  has  corrected  the 
deficiency.  However,  EPA  is  also 
providing  the  public  with  an 
opportunity  to  comment  on  this  interim 
final  action.  If,  based  upon  any 
comments  on  this  action  and  any 
comments  on  EPA's  proposed  full 
approval  of  the  State's  submittal,  EPA 
determines  that  the  State's  submittal  is 
not-fully  approvable  and  this  interim 
final  action  was  inappropriate,  EPA  will 
either  propose  or  take  final  action 
disapproving  the  submittal  of  one  or  all 
of  the  State  rules.  As  appropriate,  EPA 
will  also  issue  an  interim  final 
determination  or  a  final  determination 
that  the  deficiency  has  not  been 
corrected.  Until  EPA  takes  such  an 
action,  the  application  of  sanctions  will 
continue  to  be  deferred. 

This  action  does  not  stop  the 
sanctions  clock  that  started  for  these 
areas  on  August  11.  1993  and  September 
29,  1993.  However,  this  action  will  defer 
the  application  of  the  offsets  and 
highway  sanctions.  See  59  FR  39832 
(Aug.  4.  1994).  If  EPA  later  finalizes  hill 
approval  of  the  State's  submittal,  such 
action  will  permanently  stop  the 
sanctions  clock  and  any  deferred 
sanctions.  If  EPA  must  withdraw  the 
proposed  approval  action  based  on 
adverse  comments  and  EPA 
subsequently  determines  in  a  proposed 
or  final  rule  that  the  State,  in  fact,  did 
not  correct  the  disapproval  deficiency, 
the  sanctions  consequences  described  in 
the  sanctions  rule  will  apply.  See  59  FR 
39832,  to  be  codified  at  40  CFR  §  52.31. 

IL  EPA  Action 

EPA  is  taking  interim  final  action 
finding  that  the  State  has  corrected  the 


disapproval  deficiencies  that  started  the 
sanctions  clocks.  Based  on  this  action, 
application  of  the  offset  and  highway 
sanctions  will  be  deferred  until  final 
action  to  fully  approve  the  State's 
submittal  becomes  effective  or  until 
EPA  takes  action  proposing  or  finally 
disapproving  in  whole  or  part  the  State 
submittal.  If  EPA's  proposed  action  fully 
approving  the  State  submittal  becomes 
finalized  and  effective  at  a  later  time,  at 
that  time  any  sanctions  clocks  will  be 
permanently  stopped  and  any  applied, 
stayed  or  deferred  sanctions  will  be 
permanently  lifted. 

Because  EPA  has  preliminarily 
-determined  that  the  State  has  an 
approvable  plan,  relief  from  sanctions 
should  be  provided  as  quickly  as 
possible.  Therefore,  EPA  is  invoking  the 
good  cause  exception  under  the 
Administrative  Procedure  AcL(APA)  in 
not  providing  an  opportunity  for 
comment  before  this  action  takes  effect.' 
5  U.S.C.  553{b)(B).  EPA  believes  that 
notice-and-comment  rulemaking  before 
the  effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  the  State's 
submittal  and,  through  its  proposed 
action,  is  indicating  that  it  is  more  likely 
than  not  that  the  State  has  corrected  the 
deficiency  that  started  the  sanctions 
clock.  Therefore,  it  is  not  in  the  public 
interest  to  initially  impose  sanctions  or 
to  keep  applied  sanctions  in  place  when 
the  State  has  most  likely  done  all  that 
it  can  to  correct  the  deficiency  that 
triggered  the  sanctions  clock.  Moreover, 
it  would  be  impracticable  to  go  through 
notice-and  comment  rulemaking  on  a 
finding  that  the  State  has  corrected  the 
deficiency  prior  to  the  rulemaking 
approving  the  State's  submittal. 
Therefore,  EPA  believes  that  it  is 
necessary  to  use  the  interim  final 
rulemaking  process  to  temporarily  stay 
or  defer  sanctions  while  EPA  completes 
its  rulemaking  process  on  the 
approvability  of  the  State's  submittal. 
Moreover,  with  respect  to  the  effective 
date  of  this  action,  EPA  is  invoking  the 
good  cause  exception  to  the  30-day 
notice  requirement  of  the  APA  because 
the  purpose  of  this  notice  is  to  relieve 
a  restriction.  See  5  U.S.C.  553(d)(1). 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  action  from 
review  under  Executive  Order  12866. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 


'  .\i  previously  noted,  however,  by  this  action 
EP.A  is  providing  the  public  with  a  chance  to 
comment  on  EPA's  determination  after  the  effective 
date  and  EPA  will  consider  any  commeDts  received 
in  determining  whether  to  reverse  such  action. 


and  604.  Alternatively,  EPA  may  certify 
(hat  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

This  action  temporarily  relieves 
sources  of  an  additional  burden 
potentially  placed  on  them  by  the 
sanctions  provisions  of  the  Act. 
Therefore.  I  certify  that  it  does  not  have 
an  impact  on  any  small  entities. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  regulations. 
Reporting  and  recordkeeping,  Ozone, 
and  Volatile  organic  compounds. 

Authority.  42  U.S.C.  7401-7671q. 

Dated:  January  26.  1995. 
Felicia  Marcus, 
Regional  Administrator. 
IFR  Doc.  95-2500  Filed  2-1-95:  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


44  CFR  Part  65 
[Docket  No.  FEMA-712S] 

Changes  in  Flood  Elevation 
Determinations    | 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modined  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revi.se  the 
Flood  Insurance  Rate  Map(s)  in  effect 
prior  to  this  determination  for  each 
listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 


request  through  the  community  that  the 
Associate  Director.  Mitigation 
Directorate,  reconsider  the  changes.  The 
modified  elevations  may  be  changed 
during  the  90-day  period. 
ADDRESSES:  The  modified  base  (100- 
year)  flood  elevations  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E..  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street.  SW, 
Washington.  DC  20472.  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  (100-year) 
flood  elevation  determinations  are 
available  for  in.spection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968, 42  U.S.C. 
4001  et  seq..  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  alt  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  efl'ect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that'are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
exi.sting  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  rt?gional  entities. 


The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  as.sessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  (100-year)  flood 
elevations  are  required  bv  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibilifv  analysis 
has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(0  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  5i735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Exe<;utive 
Order  12778. 

List  of  Subjects  in  44  CVR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  Part  65  is 
amended  fo  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  P.irt  f.5 
continues  to  read  as  follows: 

Authority:  42  H.S  C.  4(M)1  et  seq  ; 
Roorj-iiniziition  Plan  No.  3  of  1978.  3  l.FK. 
1978  (xjmp..  p.  329:  E.O.  12127  44  FK  19367 
3CFK.  l'J79Q)inp..  p.  376. 

§  65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 
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Statb  and  county 

Location 

Dates  and  nanne  of  news- 
paper where  notice  was 
putilished 

Chief  executive  officer  of  comnrxjmty 

Effective  date  of 
modification 

Community- 
No. 

California:  Or- 

City of  Brea  

Decemtser  1.  1994;  Decenn- 

The  Honorable  Glenn  Parker.  Mayor. 

November  8,  1 994 

060214 

ange. 

berS,  1994;  Brea 
Progress. 

City  of  Brea,  No.  1  Civic  Center  Cir- 
cle. Brea,  California  92621. 

California:  River- 

City of  Corona  .. 

December  1.  1994;  Decenrr 

The  Honorable  Bill  Miller  Mayor.  City 

November  9,  1994 

060250 

side. 

ber  8.  1994;  Press  Enter- 
prise. 

of  Corona.  815  West  Sixth  Street. 
Corona,  California  91720. 

California;  River- 

City of  Norco  .... 

December  1 ,  1 994;  Decem- 

The  Honorable   Bill   Vaughn   Mayor, 

Novemljer  9,  1 994 

060256 

side. 

ber  8.  1994;  Press  Ei^ter- 
prise. 

City  of  Norco.  P.O.  Box  428,  Norco, 
California  91760. 

California:  Los 

Unincorporated 

December  23.  1994;  De- 

The Honorable  Yvonne  Burke,  Chair- 

November 18. 

065043 

Angeles. 

Areas 

cember  30,  1994;  Daily 
Commerce. 

person,  Los  Angeles  County,  Board 
of  Supervisors.  500  West  Temple 
Street.    Room   822.    Los   Angeles. 
California  90012. 

1994. 

Colorado:  Doug- 

Town of  Castle 

December  14.  1994;  De- 

The  Honorat>le  Mark  Williams,  Mayor, 

November  2 1 , 

080050 

las. 

Roctc 

cemt>er  21.  1994;  Doug- 
las County  News  Press. 

Town  of  Castle   Rock,   680   North 
Wilcox  Street  Casde  Rock.   Colo- 
rado 80104. 

1994. 

Colorado:  Weld  .. 

City  of  Greeley  . 

December  21.  1994;  De- 

Ttie Honorable  Willie  Morion.  Mayor. 

November  23, 

080184 

cember  28,  1994;  Gree- 

City of  Greeley.  City  Hall.  1000  10th 

1994. 

ley  Daily  Tnbune. 

Street.  Greeley,  Colorado  80631. 

Colorado:  Doug- 

Town of  Lark- 

December 21.  1994;  De- 

The      Honorable     Florence      Burch. 

November  18. 

080309 

las. 

spur. 

cemtier28.  1994;  Doug- 
las County  News  Press. 

Mayor.  Town  of  Larkspur.  P.O.  Box 
310,  Larkspur,  Colo.'ado  801 18. 

1994. 

Colorado:  Doug- 

Unincorporated 

December  21.  1994;  De- 

Ms. M.  Michael  Cooke,  Chairperson. 

November  18. 

080049 

las. 

Areas. 

cember  28,  1994;  Doug- 
las County  News  Press. 

Douglas  County.  Board  of  Commis- 
sioners,   101    Third    Street.    Castle 
Rock.  Colorado  80104. 

1994. 

Colorado:  Weld  .. 

Unincorporated 

Decemt)er  21.  1994;  De- 

The Honorable  W.  H.  Webster.  Chair- 

Novemt)er 23. 

080266 

Areas. 

cember  28.  1994;  Gree- 
ley Daily  Tribune, 

person,    Wekj    County,    Board    of 
Commissioners,     P.O.     Box     758. 
Greeley,  Colorado  80632. 

1994. 

Kansas:  Johnson 

City  of  Overland 

December  21.  1994;  De- 

The Honorat)le  Ed  Eilert.  Mayor.  City 

Decembers.  1994 

200174 

ParK. 

cember  28.  1994;  John- 
son County  Sun. 

of  Overland  Park.  City  Hall.  8500 
Santa    Fe    Drive,    Overland    Park. 
Kansas  66212. 

New  Mexico: 

City  of  Albu- 

December 23.  1994;  De- 

The Honorable  Martin  Chavez.  Mayor, 

November  15, 

350002 

Bernalillo. 

querque. 

cember  30.  1994;  Albu- 
querque Tritiune. 

City  of  Albuquerque.  P.O.  Box  1293. 
Alljuquerque,  New  Mexico  87103. 

1994. 

Texas:  Tarrant 

City  of  Arlington 

December  15,  1S94;  De- 

The     Honorable      Richard     Greene. 

November  30. 

485454 

County. 

cember  22.  1994;  Fort 
Worth  Star  Telegram. 

Mayor,  City  of  Arlington.  P.O.  Box 
231.  Arlington,  Texas  76004-0231. 

1994. 

Tenas:  Dal!as 

City  of  Grand 

December  15,  1994;  De- 

The    Honorable     Charles     England, 

November  30. 

485472 

Praine. 

cember  22.  1994;  Grand 
Prairie  Daily  News. 

Mayor.  City  of  Grand  Prairie.  317 
College  Street.  Grand  Prairie.  Texas 
75053. 
The   Honorable   Jon   Lindsay,   Harns 

1994. 

Texas:  Hants  

Unincorporated 

December  9.  1 994;  Decem- 

Novemt>er 30. 

480287 

Areas. 

ber  16.  1994;  The  Hous- 

County Judge,  1001  Preston,  Suite 

1994. 

ton  Post 

91 1.  Houston.  Texas  77002. 
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(C;.itali)g  of  Foderal  DomcsJtit:  Assistance  No 
B.I. 100.    Flood  Insurance.") 

Datuil:  lauuary  26.  19ft.i. 
Richard  T.  Moore, 
A.'isociute  Director  for  \Uti};otion. 
IFR  Dt>c.  95-2592  Filed  2-1-95;  8:45  am] 

8ILUNQ  COCE  8713-03-P 


44  CFR  Part  65 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (^'E^wlA). 

ACTION:  Final  rule. 


SUMMARY:  .Modined  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below.  The.se 
modified  elevations  will  be  used  to 
calculate  tlood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dales  for 
these  modified  bose  (100-year)  flood 
elevations  are  indicated  on  the 
followi.ng  table  and  revi.se  the  Flood 
Insurance  Rate  Map(s)  in  effect  for  each 
listed  community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  conimunify  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  r-.-.spective  addresses 
are  listed  in  the  foIiDwing  table. 


FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Chief.  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SVV, 
Washington,  DC  20472,  (202)  646-273F.. 

SUPPLEMENTARY  INFORMATION:  The 
P'ederal  Emergency  Management  Agency 
m.^k.es  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  base  (100-year)  fiood 
elevations  for  each  community  listed. 
These  modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Associate  Director  has  resolved  any 
appeals  resulting  from  this  notification. 


The  modified  base  (tOO-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  notice.  However,  this 
rule  includes  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  (100-year) 
flood  elevations  determinations  are 
available  for  inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  In.surance  Proeram 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 


stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  buiU  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  (100-year)  fiood 
elevations  are  in  accordance  with  44 
CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  fi-om  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  (100-year)  fiood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  fiexibilitv  analvsis 
has  been  prepared. 

Regulatory  Classification 

This  propo.sed  rule  is  not  a  significant 
regulaforv-  action  under  the  criteria  of 


Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  nile  involves  no  policies  that 
have  federaUsm  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  Part  65  is 
amended  to  read  as  follows: 


PART  65— [AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978.  3  CTK. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19:jfi- 
3CFR.  1979Comp.,p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Location 


Arkansas:  Benton  (FEMA 
Docket  No.  7113). 


Colorado:  El  Paso  Ff  MA 
Docket  No.  7113). 


Colorado:  El  Paso  (Fj^MA 
Docket  No.  7113). 


Colorado;  El  Paso  FEMA 
Docket  No.  7117). 


Colorado:  Douglas 
(FEMA  Docket  No. 
7117). 


Colorado:  E!  Paso  (FtMA 
Docket  No.  7113).  ! 


City  of 
Bentonville. 


City  of  Colo- 
rado Springs. 


City  of  Colo- 
rado Springs. 


City  of  Colo- 
rado Springs. 


UnirKor- 
porated 
Areas. 


Unincor- 
porated 
Areas. 


Dates  and  name  of 

newspaper  where  notice 

was  published 


August  5,  1994;  August 
12.  1994;  Benton 
County  Daily  Record. 

August  4,  1994;  August 
11.  1994;  Gazette 
Telegraph. 

August  11,  19S4;August 
18.  1994;  Gazette 
Telegraph. 

September  8,  IPg^i, 
September  15,  1994, 
Gazette  Telegraph. 

SeptemtDer  14.  1994; 
Septembier  21,  1S94 
Daily  News-press. 


August  4,  1994;  August 
11,  1994;  Gazette 
Telegraph. 


Chief  executive  officer  of  commu- 
nity 


The  Honorable  John  W.  Fryer. 
Mayor,  City  of  Bentonville.  117 
West  Central,  Bentonville.  Ar- 
kansas 72712. 

The  Honorable  Robert  Isaac 
Mayor,  Ciry  of  Colorado  Springs 
P.O.Box  1575.  Colorado 
Springs,  Cpkjrado  80901-1575. 

The  Honorable  Rot»ert  Isaac. 
Mayor,  City  of  Colorado  Springs. 
P.O.  Box  1575.  Colorado 
Springs,  Colorado  80901-1575. 

The  Honorable  Robert  Isaac, 
Mayor,  City  of  Colroado  Springs! 
P.O.  Box  1575,  Colorado 
Springs,  Colorado  80901. 

Ms.  M.  Michael  Cooke  Chair- 
person, Douglas  County  Board 
of  Commissioners,  101  Third 
Street  Castle  Rock.  Colorado 
80104. 

The  Honorable  Jeri  Howells. 
Chairperson.  El  Paso  County, 
Board  of  Commissioners,  27 
East  Vermijc,  Colorado  Springs. 
Colorado. 


Effective  date  of 
modification 


July  15.  1994 


July  1.  1994 


Community 
No. 


July  22  1994 


August  24.  1 994 


August  29,  1994 


July  1,  1994 


050012 


080060 


080060 


080050 


0S0049 


080059 
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State  and  county 

LocatKKi 

Dates  and  name  of 

newspaper  where  notice 

was  published 

Chief  executive  officer  of  commu- 
nity 

Effective  date  of 
modification 

Community 
No. 

Colorado:  El  Paso  (FEMA 

Unincor- 

September 8.  1994; 

The  Honoratjie  Jeri  Howells  Chair- 

August 24,  1994  .... 

080059 

Docket  No  7117). 

porated 

September  15.  1994; 

person,  El  Paso  County,  Board 

Areas. 

Gazette  Te!egraph. 

of     Commissioners,     27     East 
Verrr.ijo,  Colorado  Springs,  Col- 
orado 80903. 

Colorado;  Douglas 

Town  o( 

September  14.  1994; 

The      Honorat)le      Greg     Lopez, 

August  29,  1994  ... 

080310 

(FEMA  Docket  No 

Parker 

September  21.  1994, 

Mayor,  Town  of  Parker.  20120 

7117). 

Daily  News-Press. 

East  Main  Street  Parker.  Colo- 
rado 80134. 

Hawaii:  Maui  (FEMA 

Unicorporated 

September  13.  1994; 

The    Honorable    Linda    Crocket 

August  22.  1994  .... 

150003 

Docket  No.  7117). 

Areas 

Septen^fcer  20.  1994. 
Maui  News. 

Lingle.  Mayor.  County  of  Maui. 
200  South  High  Street,  Wailuku, 
Maui.  Hawaii  96793. 

Idaho;  Ada  (FEMA  Dock- 

Unicorporated 

August  23.  1994;  August 

The    Honorable    Vem    Bisterfeldt. 

August  9.  1994 

150001 

et  No.  7113). 

Areas 

30.  1994.  Thahlano 
Statesman. 

Chairman.  Ada  County  Board  of 
Commissioners,       650       Mam 
Street,  Boise.  Idaho  83702. 

. 

Idaho;  Ada  (FEMA  Dock- 

City o»  Boise 

August  23.  1994;  August 

The      Honorable      Brent     Coles, 

August  9.  1994   

160002 

et  No.  7113). 

30.  1994,  The  States- 
man. 

Mayor,  City  of  Boise.  P.O.  Box 
500  Boee.  Idaho  83701-0500. 

Idaho;  Ada  (FEMA  Dock- 

City of  Merid- 

August 11,  1994;  August 

The  Honorable  Grant  P.  Kingsford. 

July  20,  1994  

160160 

et  No.  7113). 

ian 

18.  1994;  Valley  News. 

Mayor,  City  of  Meridian.  33  East 
Idaho  Avenue,  Meridian.  Idaho 
83642. 

Kansas;  Sedgwick  (FEMA 

Unincor- 

August 2.  1994.  August 

Ms.     Betsy    Gwin.     Chairperson. 

July  1,  1994  

200321 

Docket  No.  7113). 

porated 
Area 

9.  1994,  Wichita  Eagle. 

.     Sedgwick     County.     Board     of 
Commissioners'    320525    North 
Main  street  Suite  320,  Wchita. 
Kansas  67203. 

Nevada:  Washoe  (FEMA 

City  ot  Reno    . 

September  S.  1994; 

The    Honorable    Peter    Sferrazza. 

August  16,  1994  ... 

320020 

Docket  No.  7117). 

September  13,  1994, 
Reno  Gazette  Journal. 

Mayor.  City  of  Reno,  P.O.  Box 
1900.  Reno,  Nevada  89505. 

Nevada;  Washoe  (FEMA 

Unicorporated 

Septembers,  1994; 

The    Honorat)le    Diane    Cornwall, 

August  16,  1994  .... 

320019 

Docket  No  7117) 

Areas 

September  13.  1994 
Reno  Gazette  Journal. 

Chairman,      Washoe      County. 
Board  of  Commissioners,  P.O. 
Box     11130.     Reno.     Nevada 
89520. 

Oklahoma:  Muskogee 

City  of 

September  9.  1994; 

The     Honorable     Kathy     Hewitt. 

August  15.  1994  .  . 

400125 

(FEMA  Docket  No. 

Muskogee 

September  16.  1994; 

Mayor,  City  of  Muskogee.  P.O. 

7117). 

Muskogse  Daily  Phoe- 
nix. 

Box  1927,  Muskogee.  Oklahoma 
74402. 

Oklahoma;  Muskogee 

Unincor- 

September 9.  1994, 

The     Honorat)le     Gene     Bullard. 

August  15,  1994  ... 

40049! 

(FEMA  Docket  No. 

porated 

September  16.  1994. 

Chairman.     Muskogee     County 

7117) 

Areas. 

Muskogee  Daily  Phoe- 
nix. 

Board  of  Commissioners.   P.O. 
Box  2307.  Muskogee,  Oklahoma 
74401. 

Texas:  Tarrant  (FEMA 

City  of 

September  8.  1994, 

The     Honorable    Cheryl     Feigel, 

August  18,  1994   ... 

480590 

Docket  No.  7117). 

Colle^-ville. 

September  15,  1994. 
Colleyville  News  and 
Times. 

Mayor,  City  of  Colleyville,  P.O. 
Box     185.     Colleyville.     Texas 
76034. 

Texas;  El  Paso  (FEMA 

City  of  El  Paso 

August  5,  1994.  August 

The     Honorable     Larry     FrarKis, 

June'23.  1994  

482014 

Docket  No.  7113). 

12.  1994;  Gazette 
Telegraph. 

Mayor,   City   of   El   Paso,   Two 
Civic    Center    Plaza,    El    Paso, 
Texas  79901-1 196. 

Texas;  Dallas  (FEMA 

City  of  Farm- 
ers Branch. 

August  4,  1994;  August 
11,  1994.  Metrocrest 

The  Honorable  Dave  Blair,  Mayor, 
City  of  Farmers  Branch  13000 

July  1,  1994    

480171 

Docket  No.  7113). 

News 

William  Dodson  Parkway  Farm- 
ers Branch,  Texas  75234. 

Texas;  Harris  (FEMA 

Unincor- 

August 24,  1 994;  August 

The  Honorable  Jon  Undsay,  Hams 

August  5.  1994  

480287 

Docket  No.  7113). 

porated 

31,  1994;  Houston 

County     Judge,     Ninth     Floor 

Areas. 

Chronicle. 

Courtroom,  1001   Preston  Suite 
911,  Houston,  Texas  77002. 

Texas:  Hams  (FEMA 

Unicorporated 

September  i.  1994. 

The  Honorable  Jon  Lindsay,  Harris 

August  15.  1994  .... 

480287 

Docket  No.  7117). 

Areas. 

Septembers.  1994; 
Houston  Chronicle. 

County     Judge,     Ninth     Floor 
Courtroom,  1001  Preston,  Suite 
911,  Houston,  Texas  77002. 

Texas:  Montgomery 

Unincor 

August  12,  1994;  August 

The  Honorable  Alan  Sadler,  Mont- 

August 5.  1994 

480483 

(FEMA  Docket  No. 

porated 

19,  1994;  Houston 

gomery     County     Judge,     301 

7113). 

Areas 

1 

Chronicle. 

North    Thompson,    Suite    210. 
Conroe,  Texas  77301 . 
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State  and  county 


Texas:  Collin  (FEMA 
Docket  No.  7117). 

Texas;  Bell  (FEMA  Dock- 
et No.  7113). 


Location 


City  of  Piano  .. 
City  of  Temple 


Dates  and  name  of 

newspaper  where  notice 

was  published 


September  7,  1994; 

September  14.  1994; 

Dallas  Morning  News. 
August  5  1994;  August 

12,  1994;  Ten^jle 

Daily  Telegram. 


aibor 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  January  26.  1995. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
|FR  Doc.  95-2593  Filed  2-1-95;  8:45  am) 

ULUNG  CODE  671S-03-P 


44  CFR  Part  67 


Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 


SUMMARY:  Base  (100-year)  flood 
elevations  and  modified  base  (100-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  each  community  is  required  either 
to  adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  FIRM 
is  available  for  inspection  as  indicated 
on  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SVV, 
Washington.  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  final  determinations  listed  below 
of  base  flood  elevations  and  modified 
base  flood  elevations  for  each 
commimity  hsted.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  published  in 


Chief  executive  officer  of  commu- 
nity 


The  Honorable  James  N.  Muns. 
Mayor,  City  of  Piano.  P.O.  Box 
860358,  Piano.  Texas  75086. 

The  Honorable  J.W.  Perry,  Mayor, 
City  of  Temple,  P.O.  Box  I20oi 
Temple,  Texas  76503-1200. 


Effective  date  of 
modification 


August  5.  1994 
June  15,  1994  . 


Community 
No. 


480856 
480034 


newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104 
and  44  CFR  Part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility'analvsis 
has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  .significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  ExecuUve  Order  12866  of 
September  30, 1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that' 
have  federalism  implications  under 


Executive  Order  12612.  FederaUsm. 
dated  October  26.  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  flooding  and  kx:ation 

tDepth  in 
feet  atxjve 

ground. 

'Elevation 

in  feet 

(NGVD) 

CAUFORNIA 

San  Bernardino  County  (Unin- 
corporated   Areas)    (FEMA 
Docket  No.  7108) 

Mojave  River: 

Just  upstream  of  the  Manne 
Corps  Supply  Center  Umit  ... 

Just  downstream  of  Atchison, 
Topeka.  and  Santa  Fe  Rail- 
road   

•2.031 

At  the  Union  Pacifk;  Railroad 
Crossing  

Just  upstream  of  Lenwood 
Road 

•2,158 
'2  180 

Lenwood  Creek: 
At  the  Atchison,  Topeka,  and 
Santa  Fe  Railroad 

•2  2''4 

At  Main  Street 

•2  244 

App,'oximately  5,800  feet  up- 
stream of  Main  Street  

•2  290 

Horse  Canyon  Creek: 
Just  downstream  of  Antelope 
Highway  | 

«1 
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Source  of  flooding  and  location 


Approximately  1 ,400  feet  north 
of  ttie  intersection  of  Phelan 
Road    and    Sheep    Creek 

Road 

Sheep  Creek: 

Just  downstream  of  Antelope 
Highway  

Approximately  2,000  feet  east 
of  the  intersection  of  Smoke 
Tree  Road  and  Silver  Rock 
Road 

Just  upstream  of  the  California 
Aqueduct  at  a  point  approxi- 
mately 6,000  feet  east  of 
Oasis  Road  

Maps  are  available  for  inspec- 
tion at  385  North  Arrowhead 
Avenue,  San  Bernardino 
County.  California. 

COLORADO 


Boulder  (City),  Boulder  County 

(FEMA  Docket  No.  7108) 
Twomile  Canyon  Creek: 

220   feet  upstream  of  Edge- 
wood  Drive  

80  feet  downstream  of  Kalmia 
Avenue  

At  intersection  of  13th  Street 
and  Hawthorn  Avenue  

520  feet  upstream  of  Lakebnar 

Dnve 

Wonderland  Creek: 

200  feet  downstream  of  26th 
Street 

150    feet    upstream    of    26th 
Street 

680    feet    upstream    of    26th 
Street 

Maps  are  available  for  inspec- 
tkm  at  the  Utilities  Administra- 
tive Office,  1739  Broadway. 
Suite  306,  Boukler,  Cotorado 


IOWA 


Dubuque  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7114) 

North  Fork  Maquoketa  River: 

Approximately  1 .8  miles  down- 
stream of  U.S.  Highway  151 

Approximately  1  mile  upstream 
of  Tributary  J  

Approximately  1 .5  miles  down- 
stream of  Tritxjtary  A  

At  ttie  confluence  of  Tributary 
8  

Approximately  2.5  miles  up- 
stream   of    State    Highway 

136  

North    Fork    Maquoketa    River 

Tributary: 

Approximately  500  feet  up- 
stream of  the  confluence 
with  htottTi  Fort(  Maquoketa 
River 


#Oepth  in 

feet  atMve 

ground. 

'Elevation 

in  feet 

(NGVD) 


»1 


»3 


»2 


#1 


•5,321 
•5.510 
•5.427 
•5,635 

•5.370 
•5.380 
•5,389 


•810 
•833 
•926 
•948 

•1,011 


Source  of  flooding  and  location 


Approximately  1 .2  miles  above 
the  confluence  with  North 
Fork  Maquoketa  River,  at  an 
unnamed  road  

Approximately  1.8  miles  up- 
stream of  the  confluence 
with  North  Fork  Maquoketa 
River  

Maps  are  available  for  inspec- 
tion at  DutHjque  County  Court- 
house, 720  Central  Avenue, 
Dubuque,  Iowa. 


•936 


Dyersvllle  (City).  Delaware 
and  Dubuque  Counties 
(FEMA  Docket  No.  7114) 

North  Fork  Maquoketa  River: 

Approximately  1 .400  feet 
downstream  of  U.S.  High- 
way 20 

At  the  confluerwe  of  Bear 
Creek '..... 

Just  upstream  of  First  Avenue 
East 

At  the  confluence  of  Hewitt 
Creek 

Approximately  2,900  feet  up- 
stream of  the  confluence  of 

Hewitt  Creek  

North    Fork    Maquoketa     River 

TritMtary: 

At  the  confluence  with  North 
Fork  Maquoketa  River  

Approximately  300  feet  down- 
stream of  State  Highway 
136  

Approximately  1,000  feet  up- 
stream of  U.S.  Highway  20  .. 

Approximately  4,900  feet  up- 
stream of  U.S.  Highway  20  .. 
Mason     City     (City),     Cerro 

Gordo  County  (FEMA  Dock- 
et No.  7118) 

W//tow  Creek: 

Approximately  1 ,200  feet 
ckjwnstream  of  Chicago  Mil- 
waukee St.  Paul  &  Pacific 
Railroad 

Approximately  200  feet  up- 
stream of  East  State  Street  . 

Just  upstream  of  Second 
Street,  SW 

Approximately  350  feet  up- 
stream of  North  Pierce  Ave- 
nue   

Just  upstream  of  Eisenhower 
Avenue  

At  the  west  corporate  limits, 
approximately  1 ,220  feet  up- 
stream of  U.S.  Highway  18  .. 
Cheslea  Creek: 

At  the  confluence  with  Willow 
Creek  

Just          downstream  of 

Willowtxook  Drive  

Approximately  350  feet  up- 
stream of  15th  Street.  SW  ... 


»Depth  in 

feet  above 

ground. 

•Elevation 

in  feet 

(NGVD) 


•966 


•979 


•935 
•937 
•939 
•945 

•947 

•936 

•940 
•950 
•973 


•1,085 
•1,094 
•1.110 

•1.116 
•1.137 

•1,158 

•1,116 
•1,121 
•1.135 


Source  of  floodir^  ^nd  tocation 


Approximately  280  feet  down- 
stream of  26th  Street,  SW  . 
At  the  south  corporate  limits  ... 
Maps  are  available  for  inspec- 
tion at  the  Planning  Depart- 
ment, City  of  Mason  City.  City 
Hall.  10  First  Street,  NW,  Sec- 
ond Floor,  Mason  City.  Iowa. 


LOUISIANA 


Farmerville  (Town),  Union 
Parish  (FEMA  Docket  No. 
7108) 

Bayou  D'Artx>nne  Lake  Tributary 
1: 

At  the  downstream  limit  of  de- 
tailed study 

Approximately       2,700       feet 
downstream    of    Sterlington 

Highway 

Approximately       1 ,200       feet 

downstream  of  Finley  Road  . 

Just     downstream     of    Water 

Chapel  Road  

Bayou  D'Arbonne  Lake  Tributary 

2: 
Approximately  700  feet  down- 
stream of  Barron  Road 
Approximately    BOO    feet    up- 
stream of  Barron  Road 

Maps  are  available  for  inspec- 
tion at  Town  Hall.  Town  of 
Farmerville.  407  South  Mam 
Street.  Farmerville.  Louisiana. 


Leesville  (City),  Vernon  Parish 
(FEMA  Docket  No.  7114) 

Bayou  Castor: 

Approximately  900  feet  south 
and  1.000  feet  east  of  the 
intersection  of  Smart  and. 

El  Pam  Streets,  at  the  South- 
ern Corporate  Limits  

Approximately  250  feet  down- 
stream of  Highway  46B  

At  the  confluence  of  Stream 
No.  1    

Approximately  800  feet  up- 
stream of  the  confluence  of 
Stream  No.  1 .  at  the  Eastern 

Corporate  Limits 

Stream  No.  1: 

At  the  confluence  with  Bayou 
Castor 

Just  upstream  of  Bellview  Bou- 
levard   

Approximately  1.300  feet  up- 
stream of  Bellview  Boule- 
vard   

Stream  No.  2: 

At  the  confluence  with  Stream 
No.  1   

Just  upstream  of  North  First 
Street 

Approximately  1.200  feet  up- 
stream of  North  First  Street  . 
Stream  No.  3: 
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#Depth  in 

feet  atxjve 

ground. 

•Elevation 

in  feet 

(NGVD) 


•1,146 
•1,148 


•87 

•97 
•122 
•1.42 

•88 
•100 


•225 
•230 
•231 

•232 

•231 
•236 

•238 

•231 
•238 
•245 


Source  of  flooding  and  location 


-  Approximately  1 ,300  feet  up- 
stream of  Highway  1212  

Approximately  3,500  feet  up- 
stream of  Highway  1212.  at 
the  confluence  of  an 
unnamed  tributary  

Approximately  4,700  feet  up- 
stream of  Highway  1212, 
just  upstream  of  an 
unnamed  city  street  

Approximately  7,800  feet  up- 
stream of  Highway  1212. 
and  approximately  50  feet 
downstream  of  West  Texas 
Street 

Maps  are  available  for  inspec- 
tion at  City  Hall,  City  of 
Leesville,  101  West  Lee 
Street,  Leesville,  Louisiana. 


Shreveport  (City),  Cadd  and 
Bossier  Parishes  (FEMA 
Docket  No.  7095) 

Cross  Bayou: 
At  confluence  with  Red  River  .. 

At  Old  Blanchard  Road  

Twelve  Mile  Bayou: 
At     confluence     with     Cross 

Bayou  

At  Grimmet  Drive  

Cross  Bayou  Lateral: 
At     confluence     with     Cross 

Bayou  

At  Abbie  Street  „ 

At  confluence  with  Sycamore 

Lateral  

Approximately    80    feet     up- 
stream of  Weinstock  Street  . 
McCain  Creek: 
At  confluence  with  Twelve  Mile 

Bayou  

Approximately   1,300  feet  up- 
stream  of   confluence   with 

Twelve  Mile  Bayou 

Approximately       5,000      feet 
downstream    of    Pine    Hill 

Road 

At  Pine  Hill  Road 

Cooper  Road  Ditch: 
At    confluence    with    McCain 

Creek 

At  confluence  with  Green  Oaks 

Lateral  

At    confluence    with    Audrey 

Lane  Lateral  

Green  Oaks  Lateral: 
At    confluence    with    Cooper 

Road  Ditch  

At  Pearl  Street 

Audrey  Lane  Lateral: 
Just   upstream  of  confluence 

with  Cooper  Road  Ditch 

Approximately   1,400  feet  up- 
stream of  Fifth  Street 

Sycamore  Lateral: 
At     confluence     with     Cross 
Bayou  Lateral 


«Depth  in 

feet  at)ove 

ground. 

•Elevation 

in  feet 

(NGVD) 


Source  of  floodng  and  location 


•224 


•231 


•237 


•253 


•167 
•167 


•167 
•167 


•167 
•176 

•182 

•196 


•167 


•167 


•173 
•178 


•167 


•174 


•187 


•174 
•189 


•187 


•200 


•182 


Just    upstream   of   Weinstock 

Street 

Country  Club  Lateral: 
At  confluence  with  Cross  Lake 

At  Jewella  Street  

At  San  Jacinto  Street 
Approximately    750    feet    up- 
stream of  Catherine  Street 
Ford  Park  Lateral: 
At  confluence  with  Cross  Lake 
Approximately  300  feet  down- 
stream of  Sandra  Drive 

Approximately    400    feet    up- 
stream   of    intersection     of 
Gorton  and  Yartx>ugh  Roads 
Galaxy  Lateral: 
At  confluence  with  Cross  Lake 
Just    upstream    of    Jefferson- 
Paige  Road 

Boggy  Bayou: 
Approximately  4,500  feet  up- 
stream of  Southern   Pacifk; 

Railroad 

Approximately  9,000  feet  ufh 
stream  of  Souttiern   Pacific 

Railroad 

Approximately  13,500  feet  ufh 
stream  of  Southern   Pacific 

Railroad 

Green  Terrace  Lateral: 
At     confluence     with     Boggy 

Bayou  

Just  upstream  of  Green  Ter- 
race Road  

At  Cedar  Creek  Drive  

Gilmer  Bayou: 
At     confluence     with     Boggy 

Bayou  

At  Texas  and  Pacific  Railroad  '. 

At  Bumcomb  Road  

Industrial  Park  Lateral: 
At    confluence     with     Gilnf>er 

Bayou  

At  confluence  with  Lincoln  Me^ 

morial  Lateral  

Just  upstream  of  Bert  Kouns 

Industrial  Loop  

Savannah  Lateral: 
At    confluence    with    Summer 

Grove  Ditch  

At  Savannah  Drive  Ditch  

Approximately    150    feet    up- 
stream of  Mansfield  Road  .... 
Bayou  Pierre: 
Approximately      15,000      feet 
downstream     of     Floumoy 

Lucas  Road  

At  Flournoy  Lucas  Road 

At  Gregg  Street  

At  Dalzell  Street 

St  Vincent  Academy  Ditch: 
At    confluence    with    Ockley 

Ditch  

Approximately  400  feet  uf>^ 
stream  of  St.  Vincent  Con- 
vent   : 

Sand  Beach  Bayou- 
At    confluence     with     Bayou 

Pierre 

At  confluence  with  OW  River  ... 


•Depth  in 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


Source  of  flooding  and  kxation 


•186 

•177 
•189 
•198 

•212 

•177 

•186 


•196 


•177 


•197 


"168 


•170 


•172 


•168 

•188 
'224 


•169 
•186 
•212 


Just   upstream   of   East   70th 

Street 

South  Broadmoor  Lateral: 
At     confluence      with      Sand 

Beach  Bayou  

At  State  Highway  1  ."^"...".. 

At  Pomeroy  Street  

0«  River: 
At     confluence      with      Sand 

Beach  Bayou  

At  Bert  Kouns  Industrial  Loop  . 
Approximately  3,500  feet   up- 
stream of  70th  Street  

Pierremont  Ditch: 
At     confluence     with     Bayou 

Pierre 

At  Gilbert  Drive 

Just    upotream    of    Creswell 

Street 

Ockley  Ditch: 
At  confluence  with  Gilbert  Lat- 
eral   

At  Southern  Avenue  

At  Woodrow  Street  

Just  upstream  of  Southem  Pa- 

dfic  Railroad  

Gilbert  Ditch: 
At    confluence    with    Ockley 

Ditch  

Approximately  1,200  feet  up- 
stream of  Ratcliffe  Street  

Betty  Virginia  Ditch: 
At    confluence    with    Ockley 

Ditch  ,..' 

Just  upstream  of  Baltimore  Av- 
enue   

Approximately  500  feet  up- 
stream of  confluence  with 
Avery  Ditch 


•171 


•186 
•213 


•183 
•192 

'214 


•152 
•157 
•167 
•173 


•179 


•187 


•153 
•160 


with  Betty  Vir- 

feet  up- 
with 


Avery  Ditch: 
At  confluerice 
ginia  Lateral 
Approximately   1 ,000 
stream   of   confluence 

Betty  Virginia  Lateral 

Lincoln  Memorial  Lateral: 
At   confluerKe   with    Industrial 

Paf1<  Lateral 

Just    upstream    of    FkXimoy 

Lucas  Road 

At  West  70th  Street .......". 

Shirley  Francis  Lateral: 
At  confluence  with   Industrial 

Park  Lateral 

Just   upstream   of   Woolworth 

Road 

Southwood  High  Lateral: 
At     confluence     with     Gilmer 

Bayou  

Approximately  3.200  feet  up- 
stream  of   confluence   with 

Gilmer  Bayou  

Approximately  6,800  feet  up- 
stream  of   confluence   with 

Gilmer  Bayou  

Rose  Park  Lateral: 
At    confluence    with    Country 
Club  Lateral I 


•Depth  in 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


•162 


•159 
•159 
•159 


•150 
•162 

"164 


•165 
•165 

•170 


•168 
•179 
•192 

•209 


•168 
•171 

•172 
'180 

•199 

•197 

•209 

•186 

•214 
•232 

•208 
•212 

•178 

•187 

•196 

•180 
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»Oep(h  in 

feet  above 

Source  of  flooding  and  location 

ground. 
*  Elevation 

in  feet 

(I^VD) 

Just     upstream     of     Sumner 

Street 

•191 

Just   upstream   of   ClairtxKne 

Street 

•206 

Bickham  Bayou: 

At  confluence  with  Cross  Lake 

•177 

Just    upstream    of   Jefferson- 

Patge  Road  

•168 

Just  upstream  of  Pines  Road  .. 

•211 

Brush  Bayou: 

Approximately       2.800       feet 

downstream     of     Flournoy 

Lucas  Road 

•163 

At  confluence  witfi   Lynbrook 

Lateral  

•178 

Just  upstream  of  70th  Street  ... 

•193 

Just  upstream  of  Missoun  Pa- 

cific Railroad  

•215 

Ranchmoof  Lateral: 

At     confluence     with     Brush 

Bayou   

•167 

At  Linwood  Avenue  

•168 

Approximately    500    feet    up- 

stream of  Frontage  Road 

•181 

Brookwood  Ditch: 

At     confluence     with     Brush 

Bayou  

•172 

Just  upstream  of  Acacia  Street 

•183 

Just   upstream   of   Hawthorne 

Street 

•193 

Lynbrook  Latent: 

At     confluence     with     Brush 

Bayou  

•178 

Just  upstream  of  Lynwood  Av- 

enue   

•184 

Just  downstream  of  SL  Vincent 

Avenue  

•189 

81st  Street  Drainage  Ditch: 

At     confluence     with     Brush 

Bayou 

•182 

Just  upstream  of  St.  Vincent 

Avenue  

•200 

Approximately    200    feet    up- 

stream of  the  intersection  of 

75th    Street    and    Southern 

Avenue  

•208 

75^7  Street  Drainage  Ditch: 

At     confluence     with     Brush 

Bayou  

•182 

At  Wallace  Avenue  

•190 

Approximately    700    feet    up- 

stream of  68fh  Street 

•207 

Airport  Ditch: 

At     confluence     with     Brush 

Bayou  

•183 

Just  upstream  of  West  70th 

Street 

•206 

Just  upstream  of  Meriwether 

Road 

•228 

Jenkins  Acres  Lateral: 

At     confluence     with     Airport 

Ditch  

•190 

Just  upstream  of  Missouri  Pa- 

cific Railroad  

•197 

Approximately  2.300  feet  up- 

stream  of   Missouri    Pacific 

Railroad 

•203 

Hollywood  Ditch: 

#Depthin 

feet  above 

Source  of  fkxxling  and  kx^tion 

ground. 
•Elevation 

in  feet 

(NGVD) 

At    confluence    with     Airport 

Ditch  

•194 

At  MayfiekJ  Street 

•209 

Approximately  2,400  feet  up- 

stream of  Hollywood  Avenue 

•217 

Murry  Lateral: 

At  confluence  with  Hollywood 

Ditch  

•212 

Just  upstream  of  Baxter  Street 

•221 

Just    upstream    of    Interstate 

Highway  20  

•240 

Cargill  Lateral: 

At     confluence     with     Airport 

Ditch  

•194 

Just     upstream    of    Wisteria 

Street 

•213 

Just  upstream  of  Lotus  Lane  ... 

•224 

Courtesy  Lane  Lateral: 

At     confluence     with     Brush 

Bayou  

•186 

At  Courtesy  Lane 

•202 

Approximately    700    feet    up- 

stream of  Hollywood  Street  . 

•210 

Werner  Park  Lateral: 

At     confluence     with     Brush 

Bayou  

•198 

At  Hollywood  Avenue  

•207 

At  Wesfover  Street  

•212 

Summer  Grove  Ditch: 

At  Williamson  Way  

•170 

Just  downstream  of  Southern 

Pacific  Railroad  

•183 

Just    upstream    of    Irxjustnal 

Loop  

•210 

Lambert  Park  Lateral: 

At    confluence    with    Summer 

Grove  Ditch  

•172 

Just  upstream  of  Baird  Road  .. 

•189 

Approximately    350    feet    up- 

stream of  Urtan  Dale  Road  . 

•200 

Maps  are  available  for  inspec- 

tion at  Jhe  City  of  Shreveport, 

Project  Engineer's  Office.  1234 

Texas     Avenue,     Shreveport, 

Louisiana. 

OKLAHOMA 

McClain     County     (Unincor- 

porated      Areas)       (FEMA 

Docket  No.  7114) 

Canadian  River: 

At  the  downstream  Limit  of  De- 

tailed Study  located  approxi- 

mately   7.000    feet    down- 

stream of  the  confluence  of 

Walnut  Creek  

•1.020 

Just  upstream  of  U.S.  Highway 

77  

*1  035 

Approximately       1 .800      feet 

downstream  of  Atchison.  To- 

peka,  and  Santa  Fe  Railroad 

•1.059 

Just  downstream  of  Interstate 

Highway  35  

•1,107 

Source  of  flooding  and  kx:atk)n 


Approximately  8.000  feet 
northeast  of  Ninth  Avenue 
intersection  with  unnamed 
road  


Canadian  River  Overflow: 

Just  upstream  of  Atchison,  To- 
peka,  arxj  Santa  Fe  Relief 
Bridge  

Just  upstream  of  Atchison.  To- 
peka.  and  Santa  Fe  Rail- 
road, on  the  soutb  side  of 

bridge  

Walnut  Creek: 

Just  downstream  of  Atchison. 
Topeka.  and  Santa  Fe  Rail- 
road   

At  the  downstream  corporate 
limits  of  the  City  of  Purcell  ... 

At  the  upstream  corporate  lim- 
its of  the  City  of  Purcell  

At  the  upstream  Limit  of  De- 
tailed Study  located  approxi- 
mately 6,100  feet  upstream 
of  Interstate  Highway  35  

Maps  are  available  for  inspec- 
tion at  McClain  County  Clerk's 
Office.  Court  House.  Second 
and  Washington  Streets,  Pur- 
cell. Oklahoma. 


Newcastle  (City),  McClain 
County  (FEMA  Docket  No. 
7114) 

Canadian  River: 

Just  upstream  of  Uii^^istate 
Highway  35  

Approximately  300  feet  up- 
stream of  confluence  with 
Tributary  B  of  Canadian 
River  

Approximately  200  feet  down- 
stream of  East  Kelly  Road 
ExterxJed  

At  confluence  of  Tributary  D  of 
Canadian  River  

At  the  McClain  County-Grady 
County  Boundary  

Maps  are  available  for  inspec- 
tion at  the  Department  of 
Planning,  City  of  Newcastle, 
City  Hall,  5  North  Main  Street, 
Newcasfle,  Oklahoma. 


Pawnee  (City),  Pawnee  County 
(FEMA  Docket  No.  7114) 

Black  Bear  Creek: 

Harrison  Street  

At  St.  Louis  &  San  Francisco 

Railroad 

At  Kansas  Street  

Maps  are  available  for  inspec- 
tion at  City  Hall.  City  of 
Pawnee.  510  Illinois  Street. 
Pawnee.  Oklahoma. 


« Depth  in 
feet  atx>ve 

grourxl. 

'Elevation 

in  feet 

(NGVD) 


•2 

(Shallow 

Flooding 

Depth) 


•1.057 

•1.062 

•1.028 
•1.035 
•1,049 

•1.051 


•1,107 

•1,126 

•1,137 
•1.169 
•1,180 


•832 

•832 
•835 
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Source  of  flooding  arxJ  kx:atk>n 


Purcell  (aty).  McClain  County 
(FEMA  Docket  No.  7108) 

Canadian  River 
Approximately       1,500      feet 
downstream  of   U.S.    High- 
way 77 _ 

Approximately  12.600  feet  iifh 
stream  of  U.S.  Highway  77  .. 
Just  downstream  of  Atchison, 
Topeka,  and  Santa  Fe  Rail- 
road   

Canadian  River  (Shaltow  Flood- 
ing): 

Approximately  200  feet  north 
of  the  intersection  of  Atch- 
ison, Topeka,  and  Santa  Fe 
Railroad  and  Ninth  Avenue 

extended  

Canadian  River  Overflow: 

Just  upstream  of  Atchison,  To- 
peka, and  Santa  Fe  Railroad 

Relief  Bndge  

Walnut  Creek: 

Approximately  3,400  feet 
downstream  of  U.S.  High- 
way 77 

Just  downstream  of  U.S.  High- 
way 77 _ 

Approximately  400  feet  up- 
stream of  Interstate  Highway 
35 

Approximately  300  feet  dovtm- 
stream  of  Sunset  Drive  ex- 
tended   

Approximately  4.850  feet  up- 
stream of  Interstate  Highway 
35 

Maps  are  available  for  Inspec- 
tion at  City  Hall,  City  of  Pur- 
cell. 230  West  Main  Street. 
Purcell,  Oklahoma. 


TEXAS 


Cherokee  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7114) 

Keys  Creek: 

At  Pine  Crest  Lake  

At  County  Road  1401  

Approximately  2,750  feet 
dovmstream  of  U.S.  High- 
way 79 

Approximately  800  feet  up- 
stream of  U.S.  Highway  79  .. 

At  Myrtle  Drive 

Approximately  1,400  feet  up- 
stream of  Myrtle  Drive  

Maps  are  available  for  inspec- 
tion at  County  Extension  Of- 
fk;e,  201  Sixth  Street.  Room 
104,  Rusk,  Texas. 


Cibolo  (City),  Bexar  and  Gua- 
dalupe Counties  (FEMA 
Docket  No.  7114) 

Cibolo  Creek: 


« Depth  in 

feet  above 

ground. 

•Elevatkx) 

in  feet 

(l«3VD) 


Source  of  fkxxjing  and  tocatk>n 


8,000      feet 
of     Schaefer 


•1.033 
•1.044 


Approximately 
downstream 
Road 

Just  downstream  of  Schaefer 

Road 

At  confluence  with  Dietz  Creek 
Maps  are  available  for  inspec- 
tion at  City  Hall,  City  of  Ciboto. 
109  South  Main,  Cibolo, 
Texas. 


•1,061 


•1,057 

•1.034 
•1,038 

•1,048 

•1.049 

•1.050 


Mineral  Wells  (City),  Palo 
Pinto  County  (FEMA  Docket 
No.  7114) 

Pollard  Creek: 
Approximately       3.000      feet 

downstream    of    Southwest 

22nd  Street  

Southwest  1st  Street  

Just  upstream  of  Pollard  Creek 

Dam  No.  1-A  

Pollard  Creek  Tributary  No.  1: 
Confluence  with  Pollard  Creek 

At  corporate  limits 

PoUard  Creek  Tributary  No.  2: 

At  Park  Road  

At  Northwest  2nd  Street 

Just  upstream  of  Pollard  Creek 

Dam  No.  2 

Maps  are  available  for  inspec- 
tion at  City  Hall.  City  o(  Min- 
eral Wells.  21 1  SW  First  Ave- 
nue, Mineral  Wells,  Texas. 


UTAH 


Joseph  (Town),  Sevier  County 

(FEMA  Docket  No.  7114) 
Indian  Creek: 
At    the    intersection    of    3rd 

Street  and  A  Street 

At    the     intersection    of    3rd 

Street  and  C  Street 

At  the  intersection  of  5th  Street 
and  D  Street 


•342 
•346 


•357 


•371 


Maps  are  available  for  inspec- 
tion at  Town  HaH,  Town  of  Jo- 
seph. 95  North  State  Street. 
Joseph,  Utah. 


WASHINGTON 


378     Co*''^      County      (Unincor- 
porated      Areas)       (FEMA 
•382        (docket  No.  7108) 

Toutie  River: 

Approximately  16,600  feet  up- 
stream of  the  confluerKe 
with  the  Cowlitz  River  

Approximately  25,000  feet  up- 
stream of  tne  confluence 
with  the  Cowlitz  River  

Just  upstream  of  Tower  Road  . 


•Depth  in 

feel  above 

grourxl. 

'tievatkxi 

in  feet 

(NGVD) 


Source  of  flooding  ami  tocatkjn 


•664 

•672 
•686 


Approximately  34,800  feet  up- 
stream   of    the    confluence 

with  the  Cowlitz  River  

Maps  are  available  for  Inspec- 
tion at  Cowlitz  County,  Depart- 
ment of  BuikJing  and  Planning, 
207  Fourth  Avenue  North, 
Kelso,  Washington. 


tOeplhin 

feet  atx>ve 

grourxj. 

'tlevatkyi 

in  feet 

(NGVD) 


•146 


(Catalog  of  Federal  Domestic  Assistant*  No. 
83.100,  ■■Floo<l  Insurance.") 

Dated:  January  26,  1995. 
Richard  T.  Moore. 
Associate  Dirnctorfor  Mitigation. 
(FR  Doc.  95-2590  Filed  2-1-95:  8  45  Hni| 

BILUNC  CODE  6718-03-P 


•835  rr^ 

•ago 
'"^     DEPARTMENT  OF  TRANSPORTATION 

*^^^    National  Highway  Traffic  Safety 
'o^r.    Administration 

o42 

•863    49  CFR  Part  571 

Pocket  No.  85-06;  Notice  8] 
RIN  2127-AA13 

Federal  Motor  Vehicle  Safety 
Standards;  Hydraulic  Brake  Systems; 
Passenger  Car  Brake  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Final  rule. 


•872 
•879 

•910 


t1 


«2 


«3 


•88 


•116 
•137 


SUMMARY:  This  rule  establishes  a  new 
Federal  motor  vehicle  safety  standard, 
FMVSS  No.  135.  Pas.senger  Car  Brake 
Systems,  and  replaces  Standard  FMVSS 
No.  105,  Hydraulic  Brake  Systems,  as  it 
applies  to  passenger  cars.  NHTSA  s 
decision  to  establish  the  new  standard 
results  from  the  agency's  efforts  to 
harmonize  its  standards  with 
international  standards.  The  agency  has 
determined  that  this  new  standard  will 
achieve  the  goal  of  international 
harmonization  while  remaining 
consistent  with  the  statutor>'  mandate'  to 
ensure  motor  vehicle  safety. 
DATES:  Effortive  Date:  The  amendments 
made  by  this  rule  are  effective  March  />. 
1995.  As  of  this  date,  manufacturers 
have  the  option  of  complying  with 
either  FMVSS  No.  105  or  with  FMVSS 
No.  135.  Compliance  with  FMVSS  No. 
135  becomes  mandatory  on  September 
1.2000. 

Petitions  for  Reconsideration:  Any 
petition  for  reconsideration  of  this  rule 
must  be  received  bv  NHTSA  no  later 
than  Mart.h  6.  1995. 
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ADDRESSES:  Petitions  for  reconsideration 
should  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  S\V.. 
Washington.  DC  20590. 

FOR  FURTHER  INFORMATTON  CONTACT:  Ms. 
Terri  Droneburg,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  SW.,  Washington.  DC 
20590 (202)  366-6617. 

SUPPLEMENTARY  INFORMATION: 

TABI^  OF  CONTENTS 

I.  Background 

A.  Federal  Motor  Vehicle  Safety  Standards 

B.  European  Braking  Requirements 

r_  Harmonizing  US  and  European  Braking 

Requirements 
D.  Antilock  Brake  Systems 

II.  Summary  of  comments  on  the  1 991 

SNPRM  (Notice  5) 

III.  NHTSA  Decision 

A.  Overview 

B.  Application 
C  Definitions 

D.  Equipment  Requirements 

1.  Lining  Wear  Indicator 

2.  ABS  Disabling  Control  Switch 

3.  Vehicle  and  Reservoir  Labeling 

4.  Brake  System  Warning  Indicator 

E.  General  Test  Conditions 

1.  Ambient  Temperature 

2.  Road  Test  Surface 

3.  Instrumentation 

F.  Road  Test  Procedures  and  Performance 
Requirements 

1.  Permissible  Wheel  Lockup 

2.  Road  Test  Sequence 

3.  Pre-Bumish 

4.  Burnish 

5.  Adhesion  t'filization 

a.  General 

b.  Whetil  l^>ck  Sequena;  Test 

c.  Torque  Wheel  T«st 

6.  Cold  effectiveness 

7.  High  ."ipeed  effectiveness 

B.  System  failure 

d.  Stops  with  Engine  Oft 

b.  Antilock  Functional  Failure 

c.  VhriabJe  Proportioning  Functional 
Failure 

d.  Hydraulic  ('ircuit  Failure 

e.  Power  Assist  I'nit  Inoperative 
9  Parking  brake  requirements 

a.  Dynamic 

b  Static 

10.  Fade  and  Recovery 

a.  Heating  Snubs 

b.  Hijt  PprfDrmant.e 

c.  Rcr.overy  Performpnce 

G.  Miscellaneous  Issues 

IV.  Regulatory  analysis 

A.  E.vcutive  Order  12866  and  DOT 

Regulatory  Policies  and  Procedures 
p..  Regulatory  Flexibility  Act 

C.  Executive  Order  12612  (Federalism) 

D.  E.xecutive  Order  12778  (Civil  Justice 
Reform) 

IL  National  Environmental  Policy  Act 


I.  Background 

A.  Federal  Motor  Vehicle  Safety 
Standards 

The  National  Traffic  and  Motor 
Vehicle  Safety  Act  ("the  Safety  Act"), 
recently  revised  and  codified  "without 
substantive  change"  at  49  U.S.C. 
Chapter  301,  authorizes  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  to  issue  Federal  motor  vehicle 
safety  standards  (FMVSS)  to  ensure 
motor  vehicle  safety.  The  Safety  Act 
requires  that  each  FMVSS  be  objective 
and  practicable  so  that  a  manufacturer 
can  certify  that  each  of  its  vehicles 
meets  all  applicable  standards.  Each 
FMVSS  specifies  the  performance 
requirements  and  any  necessary  test 
conditions  and  procedures  that  NHTSA 
uses  in  its  periodic  tests  of  motor 
vehicles  and  motor  vehicle  equipment. 
Each  tested  vehicle  must  meet  the 
objective  requirements  contained  within 
the  applicable  FMVSS.  Under  this  self- 
certification  system,  the  government 
does  not  subjectively  approve  or 
disapprove  a  type  of  vehicle  or  a  type 
of  braking  system. 

B.  European  Braking  Requirements 

Unlike  the  seif-certification  system 
used  in  the  United  States,  the  European 
community  has  established  a  "type 
approval"  system  in  which  the 
government  approves  each  type  of 
motor  vehicle  or  item  of  motor  vehicle 
equipment,  based  on  whether  it  can 
meet  the  safety  requirements.  For 
example,  the  current  United  Nations 
Economic  Commission  for  Europe  (ECL) 
braking  regulation,  Regtilation  13  (Rl3) 
and  its  proposed  harmonized  regulation, 
R13H.  use  a  calculation  method  to 
determine  the  adhesion  utilization  of  a 
vehicle  as  designed.  Manufacturers 
submit  their  calculations  (or  the  input 
parameters  necessary  to  make  the 
calculations)  to  governmental 
authorities  along  with  a  prototype 
vehicle,  and  the  governments  then 
approve  or  disapprove  the  vehicle  type 
based  on  a  review  of  those  calculations 
and  testing  of  actual  vehicles. 

6".  Harmonizing  US  and  European 
Braking  Rogulntions 

In  order  to  eliminate  any  unne«;es.sary 
non-tariff  barriers  to  trade  in  accordance 
with  the  funeral  Agreement  on  Tariffs 
and  Trade  (GATT),  the  United  States 
has  participated  in  discussions  held 
within  the  Meeting  of  Experts  on  Brakes 
and  Running  Gear  (GRRF)  of  the  ECE. 
As  a  result  of  these  disci;.^s  ons,  NHTSA 
has  issued  a  series  of  ruleniaking  notices 
proposing  to  establish  a  new  FMVSS. 
FMVSS  No.  135,  Passenger  Car  Brake 
Systems.  Likewise,  the  GRRF  has  al.so 


developed  a  proposed  new  Regulation 
13-H,  which  would  be  compatible  with 
FMVSS  No.  135.  Throughout  the 
rulemaking.  NHTSA  has  emphasized 
that  any  requirements  it  adopts  must  be 
consistent  with  the  need  for  safety  and 
the  Safety  Act.  The  agency  emphasizes 
that  safety  cannot  be  sacrificed  in  its 
efforts  to  harmonize  the  FMVSS  with 
the  ECE  regulations. 

On  May  10. 1985,  NHTSA  published 
in  the  Federal  Register  (50  FR  19744)  a 
notice  of  proposed  rulemaking  (NPRM; 
Docket  85-06,  Notice  1)  to  establish 
FMVSS  No.  135,  which  would  replace 
FMVSS  No.  105  as  it  applies  to 
passenger  cars.  On  January  14,  1987, 
NHTSA  published  in  the  Federal 
Register  (52  FR  1474)  a  supplemental 
notice  of  proposed  rulemaking  (SNPRM: 
Docket  85-06,  Notice  4),  to  improve  and 
refine  the  proposed  Standard.  On  July  3, 
1991,  NHTSA  published  in  the  Federal 
Register  (56  FR  30528)  a  second  SNPRM 
(Docket  85-06,  Notice  5)  as  a  result  of 
comments  on  the  SNPRM  and  vehicle 
testing  by  NHTSA. 

In  these  previous  notices,  JMHTS A  set 
out  its  overall  approach  to  developing 
the  proposed  harmonized  standard.  The 
agency  stated  that  the  new  standard 
would  differ  from  the  existing  one 
primarily  in  containing  a  revised  test 
procedure  based  on  harmonized 
international  procedures  developed 
during  discussions  held  between 
NHTSA  and  GRRF.  NHTSA  stated  its 
l)€lief  that  the  new  FMVSS  would 
ensure  the  same  level  of  safety  for  the 
aspects  of  performance  covered  by 
FMVSS  No.  105,  while  improving  safety 
by  addressing  some  additional  safety 
issues.  The  agency  proposed 
establishing  new  adhesion  utilization 
rHqiiircments  that  it  believes  would 
ensure  stability  during  braking  under  all 
friction  conditions. 

In  this  final  rule,  after  considering  the 
public  comments  on  all  of  the  notices. 
NHTSA  has  made  several  minor 
revisions  to  the  requirements  proposed 
in  the  July  1991  SNPRM.  This  document 
explains  the  changes  incorporated  in  the 
final  rule  and  the  reasons  for  the 
agency's  decision. 

D.  Antilock  Brake  Systems 

One  i.ssue  thai  NHTSA  considered 
during  the  process  of  developing  a 
harmoniz»;d  standard  was  what 
requirements  are  appropriate  for 
vehicles  equipped  with  antilock  brake 
systems.  While  NHTSA  was  evaluating 
comments  to  the  July  1991  SNPRM. 
Congress  enacted  the  Highwav  Safety 
Act  of  1991.  which  directs  NHTSA  to 
publish  an  advance  notice  of  proposed 
rulemaking  (ANPRM)  to  consider  the 
need  for  additional  brake  performance 
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standards  for  passenger  cars,  including 
ABS  standards.  (59  FR  281.  January  4. 
1994.)  Vehicles  included  in  this 
evaluation  effort  are  passenger  cars, 
light  trucks,  and  multi-purpose  vehicles 
(MPVs). 

Given  that  NHTSA  is  reviewing  the 
need  for  antilock  systems  separately,  the 
agency  has  decided  not  to  include  ' 
requirements  addressing  ABS 
performance  in  this  final  rule  to 
establish  FMVSS  No.  135.  The 
previously  proposed  section  on  ABS 
will  be  reserved  until  all  the  issues  in 
the  research  program  have  been 
evaluated.  At  that  time,  the  agency  will 
consider  how  best  to  proceed  with 
requirements  applicable  to  ABS  on  light 
vehicles  and  may  initiate  a  separate 
rulemaking  for  that  purpose. 

II.  Summary  of  Comments  on  the  July 
1991  SNPRM  (Notice  5) 

Over  30  commenfers  responded  to  the 
July  1991  SNPRM.  Commenlers 
included  vehicle  manufacturers,  brake 
manufacturers,  international 
organizations,  safety  advocacy  groups, 
and  individuals.  The  commenters 
addressed  a  wide  range  of  topif:s. 
including  adhesion  utilization,  the 
various  effectiveness  requirements, 
equipment  requirements  such  as  the 
failure  warning  indicators,  and  test 
conditions  such  as  the  road  test  surface, 
lockup  conditions,  burnish  procedures, 
and  the  instrumentation. 

Advocates  for  Highway  and  Auto 
Safety  (Advocates)  and  the  Center  for 
Auto  Safety  (CAS)  generally  opposed 
the  supplemental  proposal,  believing 
that  the  proposed  FMVSS  No.  135  was 
less  stringent  than  FMVSS  No.  105  and 
the  previous  harmonization  propo.sals. 
Advocates  and  CAS  opposed  several 
specific  proposals  in  the  1991  SNPRM, 
including  the  increase  in  certain 
stopping  distances,  eliminating 
automatic  brake  warning  indicators, 
specifying  certain  aspects  of  the  new- 
adhesion  utilization  test,  eliminating  the 
pre-bumish  test,  dhanging  the  burnish 
testing  procedure  and  the  fade  and 
recovery  sequence,  allowing  momentary' 
wheel  lot;kup,  and  introducing  peak 
friction  coefficient  (PFC)  values  as  a 
substitute  for  skid  numbers  in  defining 
the  adequacy  of  testing  surfaces. 

In  contrast,  the  former  Motor  Vehicle 
Manufacturers  Association  (MVMA),' 
General  Motors  (GM).  Ford,  Chnslur. 


and  manufacturers  from  Europe  and 
Japan  have  strongly  supported 
harmonized  safety  standards  in  general 
and  a  harmonized  passenger  car  brake 
-standard  in  particular.  For  instance,  G.M 
stated  that  the  payoff  for  successfully 
harmonizing  brake  regulations  is 
significant.  When  the  U.S.  and 
European  regulations  are  commonized, 
it  is  most  probable  that  this  uniform  set 
of  requirements  will  be  recognized  and 
accepted  throughout  all  vehicle 
importing  and  exporting  countrie.s.  This 
will  enable  manufaciurers  to  build 
vehicles  with  standardized  brake 
systems  acceptable  throughout  the 
world,  thereby  providing  significant 
cost  savings  to  vehicle  buyers.  It 
continued  that  hannonizatioii  of  brake 
regulations  will  also  represent  an 
important  milestone  in  the  ongoing 
efforts  to  commonize  motor  vehicle 
safety  regulations,  and  thereby 
dismantle  one  of  the  most  significant 
non-tariff  barriers  to  international  motor 
vehicle  trade. 

Notwithstanding  their  general  support 
for  harmonization,  vehicle 
manufacturers  expres.sed  concern  about 
what  they  perceive  as  the  increased 
stringency  of  portions  of  FMVSS  No. 
1.35  in  relation  to  FMVSS  No.  105. 


'   The  MVMA  becamejthe  American  Aiilomi,l):lo 
Manufacturers  Association  in  early  19fl3.  This 
notice  will  refer  to  ihe  g-oup  by  its  former  name. 
MVMA.  The  membership  of  the  new  group  is 
slightly  different  than  thai  of  the  MVMA.  and  to 
refer  to  the  group  by  its  new  name  would  lead  to 
imprecision  in  indicati^^g  which  manufacturers 
were  represented  by  its  comments. 


III.  NHTSA  Decision 

A.  Oven-iew 

After  reviewing  the  comments, 
NHTSA  has  decided  to  establish  FMVSS 
No.  135,  with  respect  to  hydraulic  brake 
.systems  on  passenger  cars.  The  new 
standard  includes  equipment 
requirements,  dynamic  road  test 
requirements,  system  failure 
requirements,  and  parking  brake 
requirements,  as  well  as  test  conditions 
and  procedures  related  to  these 
requirements.  With  respect  to  the 
equipment  requirements,  FMVSS  No. 
135  includes  provisions  addressing  the 
brake  lining  wear  indicator,  an  ABS 
disabling  switch,  resenoir  labeling,  and 
a  brake  system  warning  injdicator.  With 
respect  to  the  test  conditions.  FMVSS 
No.  135  includes  provisions  addressing 
the  ambient  temperature,  the  road  test 
surface,  instrumentation,  and  the  initial 
brake  temperature.  With  respect  to  the 
dynamic  road  tests,  FMVSS  No.  135 
includes  provisions  addre.ssing 
permissible  wheel  lockup,  the  te.st 
sequence,  burnish,  the  wheel  lock 
sequence  test,  the  torque  wheel  test,  the 
cold  effectiveness  test,  the  high  speed 
effectiveness  test,  the  hot  performance 
test,  and  the  fade  and  recovery  test. 
FMVSS  No.  135  also  includes 
requirements  for  a  static  parking  brake 
test  and  several  types  of  system  failure 
tests,  including  stops  with  the  engine 


off,  ABS  functional  failure,  proportional 
valve  functional  failure,  hydraulic      * 
circuit  failure,  and  power  assist  failure 
The  following  discu.ssion  follows  the 
order  set  forth  in  the  regulator)-  text  for 
FMVSS  No.  135  to  facilitate  the  readers 
understanding  of  the  issues. 

B.  Application 

In  each  previous  proposal.  NHTSA 
proposed  that  FMVSS  No.  135  would 
apply  to  passenger  cars.  Kelsey-Haves 
asked  whether  this  definition  included 
all  purpose  vehicles,  mini-vans,  and 
light  trucks. 

NHTSA  notes  that  49  CFR  571.3 
defines  passenger  car.  multipurpose 
passenger  vehicle,  and  truck.  All 
purpose  vehicles  and  mini-vans 
ordinarily  come  within  the  definition  of 
multipurpo.se  passenger  vehicle.  At  this 
time.  FMVSS  No.  135  will  apply  only  to 
passenger  (ars  and  not  to  multipurpose 
passenger  vehicles  or  trucks,  although 
application  to  other  types  of  vehicles 
may  be  considered  at  a  later  date. 

C.  Definitions 

In  the  1991  SNPRM  (Notice  5). 
NHTSA  proposed  definitions  for  certain 
terms,  including  directly  controlled 
wheel  and  antilock  brake  system. 

Bendix  and  Mercedes  Be'nz  requested 
a  clarification  of  the  definition  of  an 
ABS  "directly  controlled  wheel." 
Bendix  recommended  that  the 
definition  include  a  select  average  or 
drive  shaft  sen.sor  control  of  an  axle, 
which  it  believed  would  provide 
sufficient  accuracy  to  control  individual 
wheel  slip,  thereby  avoiding  adhesion 
utilization  testing.  GM  commented  that 
the  definition  in  the  1991  SNPRM 
would  prohibit  a  type  of  ABS  control 
known  as  "select  low"  that  uses  a 
single,  centrally  located  sensor  on  the 
rear  axle  to  partially  control  the  systems 
operation. 

Given  that  NHTSA  is  considering 
whether  to  equip  vehicles  with  ABS  in 
a  separate  rulemaking,  the  agency  has 
de<;ided  that  it  is  not  necessar>-  at  this 
time  to  define  "directly  controlled 
wheel."  .Accordingly,  this  term  is  not 
included  in  the  definition  section  of  the 
regulatory  text.  The  agency  may  revisit 
this  issue  if  the  agency  decide.s  to 
propose  requirements  for  antilock 
brakes  on  passenger  cars.  The  agencv 
has  included  a  new  definition  for 
"antilock  brake  system." 

The  GRRF  and'Fial  requested  that  the 
definition  of  initial  brake  temperature 
be  based  on  the  temperature  of  the 
hottest  .ser\ice  brake  rather  than  the 
average  of  both  brakes  on  an  axle, 
claiming  that  there  should  be  little 
difference  in  the  "cold"  temperature 
across  eai:h  axle. 
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After  reviewing  the  comments. 
N'HTSA  has  determined  that  there  is  no 
reason  to  modify  the  proposed  initial 
brake  temperatures.  Commenters 
provided  no  convincing  data  or 
arguments  to  support  their  requested 
changes  to  initial  brake  temperatures 
that  have  been  proposed  in  the  NPRM 
and  the  two  SNPRMs. 

D.  Equipment  Requirenwnts 

1.  Lining  Wear  Indicator 

In  the  1991  SNPRM  (Notice  5). 
NHTSA  proposed  that  the  harmonized 
standard  include  requirements  to  warn 
the  driver  about  excessive  brake  wear. 
Specifically,  this  warning  could  be  done 
either  by  a  device  that  warns  a  driver 
that  lining  replacement  is  necessary  or 
by  a  device  that  provides  a  visual  means 
of  checking  brake  lining  wear  from 
outside  the  vehicle.  The  agency  believed 
that  this  proposal  would  reduce  the 
likelihood  that  cars  would  be  driven 
with  excessively  worn  brake  linings. 

Advocates  recommended  that  all  cars 
have  an  in-cab  visual  or  audible  alarm, 
stating  that  an  outside  visual  clieck 
would  be  ineffective,  therefore  resulting 
in  many  owners  being  unaware  of  brake 
lining  deterioration.  Advocates  further 
stated  that  the  increasing  intervals 
between  maintenance  checks  required 
of  newer  cars  means  that  repair 
personnel  would  not  have  an 
opportunity  to  discover  brake  lining 
wear  before  it  reaches  dangerous  levels. 
Honda  commented  that,  for  drum 
brakes,  inspection  holes  on  drums  may 
be  insufficient  to  spot  the  areas  of  worst 
brake  wear,  and  recommended  allowing 
removal  of  the  brake  drum. 

After  reviewing  the  comments, 
NHTSA  continues  to  believe  that  the 
proposed  requirements  for  warning 
drivers  about  excessive  brake  wear  are 
appropriate.  Section  S5.1.2  of  FMVSS 
No.  135  requires  a  manufacturer  to  warn 
of  worn  brake  linings  in  one  of  two 
ways:  (1)  An  acoustic  or  optical  device 
warning  the  driver  at  his  or  her  driving 
position,  or  (2)  a  visual  means  of 
checking  brake  lining  wear  from  the 
outside  or  underside  of  the  vehicle, 
using  tools  or  equipment  normally 
supplied  with  the  vehicle.  The  agency 
notes  that  FMVSS  No.  105  does  not 
require  an  in-cab  warning  indicator. 
Based  on  this  fact,  the  agency  disagrees 
with  Advocates  about  the  need  to 
mandate  an  in-cab  visual  or  audible 
alarm. 

NHTSA  has  decided  not  to  adopt 
Honda's  request  to  allow  the  removal  of 
the  drum  brake  to  identify  the  wear 
status.  The  agency  believes  that  it  has 
provided  appropriate  ways  to  determine 
excessive  brake  wear.  The  agency  is 


concerned  that  adopting  Honda's 
request  might  be  detrimental  to  .safety. 
WV,  Fiat,  Mercedes  Benz.  GRRF.  and 
Toyota  requested  that  the  agency  permit 
the  use  of  the  International  Organization 
for  Standardization  (ISO)  brake  symbol. 
a  circle  with  two  arcs  outside  the  circle 
on  opposite  sides,  for  the  brake  wear 
indicator  in  lieu  of  the  proposed  words. 
The  commenters  stated  that  symbols  aw 
more  appropriate  for  a  harmonized 
standard. 

NHTSA  has  decided  to  permit  use  of 
the  ISO  symbol  as  a  supplement  to  the 
■  words    brake  wear."  Nevertheless,  the 
agency  believes  that  it  would  be 
inappropriate  to  allow  only  the  ISO 
symbol  as  jm  alternative  to  the  rf;quired 
words.  The  <igency  believes  that  the 
symbols  meaning  would  be  unclear  or 
ambiguous  to  a  driver,  since  in  this 
countrj'  they  are  not  generally 
understood  to  represent  the  coiu:ept  of 
brake  wear. 

2.  ABS  Disabling  Control  Switch 

In  the  1991  SNPRM  (Notice  5), 
NHTSA  proposed  (S5.3.2)  to  prohibit, 
for  vehicles  equipped  with  ABS,  a 
manual  control  that  would  fully  or 
partially  disable  the  ABS.  Previous 
notices  did  not  address  an  automatic 
disabling  switch.  The  subject  was 
discussed  within  GRRF.  however,  and  it 
was  decided  that  Rl.'lH  would  not  allow 
a  disabling  switch. 

JAMA,  and  Toyota  requested  a  i.hange 
in  the  regulator>'  te.xt  to  permit  ABS 
disabling  switches  for  off-road  vehicles. 
The  commenters  stated  this  is  necessar>- 
because  .^BS  tends  to  lengthen  stopping 
distances  in  rough,  gravelly,  or  muddy 
terrain.  MVMA.  Chrysler  and  Ford 
opposed  permitting  a  manual  ABS 
disabling  switch,  but  wanted  the  agency 
to  allow  an  intelligent  or  automatic 
switch  (/.«;..  one  not  controlled  by  the 
vehicle  occupants)  to  accommodate  oft- 
road  conditions. 

NHTSA  has  decided  not  to  permit 
either  a  manual  or  an  automatic  ABS 
disabling  switch.  The  agency  notes  thjt 
no  conimenter  requested  any  kind  of 
.^BS-disabling  switc:h  for  passenger  cars, 
which  are  the  subjed  of  this 
rulemaking.  Moreover.  Mercedes. 
MVMA.  Ford,  and  Chrysler  stated  that 
passenger  c:ars  should  not  have  an  ABS 
disabling  switch.  While  those 
commenters  favoring  an  ABS  disabling 
switch  focused  on  its  use  for  off-road 
vehicles,  FMVSS  No.  135  applies  only 
to  passenger  cars  as  defined  in 
§  571.3(b).  These  definitions  preclude 
including  MPV's  as  passenger  cars.  The 
agency  therefore  believes  that  there  is 
no  reason  to  permit  an  ABS-disabling 
switch  under  the  new  standard. 


3.  Vehicle  and  Reservoir  Labeling 
In  the  1991  SNPRM  (Notice  5), 
NHTSA  proposed  requirements  for  the 
reservoir  label  in  S5.4.3  and  the  warning 
indicators  in  S5.5.5.  The  agency 
tentatively  concluded  that  it  would  be 
inappropriate  to  allow  u.se  of  ISO 
symbols  with  respect  to  these  devices, 
except  that  such  symbols  could  be  u.sed 
in  addition  to  the  required  labeling  to 
enhance  clarity.  The  agency  noted  that 
this  was  consistent  with  FMVSS  No. 
101.  Controls  and  Displays  and  past 
agency  decisions  made  in  response  to 
petitions  for  inconsequential 
noncompliance  based  on  the  use  of  ISO 
symbols  in  place  of  words  or  svmbols 
required  by  FMVSS  No.  101. -  Tiie 
agency  has  denied  these  petitions  in 
cases  where  it  believed  that  the 
symbol's  meaning  would  not  be  readily 
apparent  to  drivers. 

V'W.  Fiat.  Mercedes  Benz.  and  Toyota 
commented  that  the  agency  should 
permit  use  of  the  ISO  brake  symbol  in 
FMVSS  No.  135  in  lieu  of  the  words 
"brake."  "park,"  or  "parking  brake," 
and  in  lieu  of  the  words  "ABS"  or  "anti- 
lock"  for  ABS  failure.  GRRF  slated  that 
symbols  are  more  appropriate  for 
international  use  than  words  in  any 
single  language. 

Notice  5  and  this  final  rule  (Section 
S5.5.5(a))  allow  the  use  of  ISO  symbols 
in  addition  to  the  required  labeling  for 
the  purpose  of  clarity.  However,  the 
agency  has  decided  not  to  allow  the  ISO 
symbol  alone  to  be  used  as  a  substitute 
for  the  required  words.  NHTSA  believes 
that  the  ISO  symbol  can  he  ambiguous 
to  some  drivers  since  the  ISO  symbol,  is 
not  universally  understood  to  represent 
brakes.  The  agency  notes  that  the 
commenters  did  not  provide  anv  data 
showing  that  the  ISO  brake  failure 
warning  indicator  is  clearly  understood 
by  drivers  in  countries  in  which  it  is 
currently  in  use.  Moreover,  the  meaning 
of  the  symbol  is  not  readily  apparent 
from  its  appearance,  in  contrast  to  some 
symbols,  such  as  the  one  for  horns, 
whose  meaning  is  understandable  on  its 
face. 

Fiat  and  the  GRRF  requested  that 
S5.4.3  be  amended  to  allow  the  ISO 
brake  fluid  symbol  to  be  used  on  the 
brake  reservoir  instead  of  DOT  fluid 
designations. 

NHTSA  has  dec.ided  not  to  allow  the 
ISO  symbol  instead  of  the  DOT  brake 
fluid  designations  (e.g..  DOT  3.  DOT  4. 
and  DOT  5).  The  purpose  of  this 
requirement  is  to  inform  drivers  about 
what  kind  of  brake  fluid  to  add  to  their 
vehicles  and  to  avoid  use  of  an 
improper  fluid.  The  agency  notes  that 


'NHTSA  notes  thai  FMVSS  No.  101  allows  ttie 
us«>  of  some  ISO  symtmi.v.  but  not  the  ones  at  issup 


the  ISO  has  no  rating  equivalent  to  DOT 
5  fluid  and  does  not  differentiate 
between  DOT  3  and  DOT  4  fluids.  Even 
though  the  agency  has  decided  not  to 
allow  use  of  the  ISO  symbol,  a 
manufacturer  may  use  the  ISO  symbol 
as  a  supplement  to  the  required  textual 
words.  I 

4.  Brake  System  Warning  Indicators 
^  In  the  SNPRMs  (Notices  4  and  5). 
NHTSA  proposed  to  require  (S5.5.2) 
brake  syste.m  rdalfunction  indicators  to 
be  activated  by  either  an  automatic 
brake  indicatot  check  ftinction  or  a 
manual  check  Function.  While  FMVSS 
No.  105  currently  requires  brake 
indicator  lamps  to  be  activated 
automatically  when  the  vehicle  is 
started,  in  Europe  the  check  function 
often  requires  manual  action,  such  as 
pressing  a  button  or  applying  the 
parking  brake. 

Advocates  and  CAS  opposed  the  use 
of  a  manual  check  function  to  check 
brake  system  iiltegrity  in  lieu  of  an 
automatic  check  function.  Advocates 
argued  that  the  existing  requirement  for 
all  operating  systems  to  be 
automatically  monitored  for  the  driver 
when  turning  the  ignition  key  has  been 
■'one  of  the  great  advances  in  American 
automobile  regulation"  and  disagrees 
that  the  need  far  safety  will  be  met  by 
this  approach. 

After  reviewing  the  available 
information,  NHTSA  has  decided  to 
permit  the  manjual  check  function  in  the 
final  rule,  as  analternative  to  the 
automatic  check  ^anction.  The  agency 
believes  that  requiring  an  automatic 
check  function  |$  not  necessarj-  to 
ensure  safety.  J^oreover.  the  agency  has 
granted  several  petitions  for 
inconsequential  noncoinpliance  from 
manufacturers  that  did  not  provide  an 
automatic  check  function.  These 
decisions  to  graht  the  petitions  are 
consistent  with  jthe  agency's  current 
belief  that  allovving  use  of  a  manual 
brake  warning  ihdicator.  which  is 
consistent  with  International 
harmonization,  will  not  have  any 
corresponding  detriment  to  safety. 

BMW  recommended  that  NHTSA 
modify  S5.5.3  wihich  specifies  the 
duration  during  which  an  indicator  is 
activated.  BMW  claimed  that  some  ABS 
warning  indicators  can  only  be  detected 
after  a  certain  minimum  wheel  speed  is 
achieved.  Accordingly,  it  requested  that 
the  antilock  failure  indicator  only  be 
required  to  activate  when  a  road  speed 
of  10  km/h  is  achieved. 

While  NHTSA  agrees  with  BMW  that 
the  wheel  must  be  rotating  to  properly 
check  a  wheel  sensor,  the  agency 
believes  that  it  is  important  for  the 
check  function  to  be  able  to  be 


performed  while  the  vehicle  is 
stationary.  Given  the  current  state  of 
technology,  NHTSA  believes  that  the 
ABS  malfunction  warning  system  can  be 
designed  to  remember  if  there  had  been 
an  ABS  sen.sor  failure  the  last  time  the 
vehicle's  speed  was  over  the  threshold, 
even  after  the  ignition  has  been  turned 
off.  Accordingly.  BMW's  request  is 
denied. 

VW  recommended  decreasing  the 
minim.um  lettering  height  for  the  brake 
vyarning  indicator  letters  to  2  mm  (5/64- 
inch),  claiming  that  the  proposed  3.2 
mm  (1/8-inch)  height  is  larger  than 
necessary. 

NHTSA  has  decided  to  retain  the 
minimum  letter  height,  based  on  its 
concern  that  some  drivers,  especially 
elderly  drivers,  would  not  be  able  to 
distinguish  letters  under  3.2  mm.  The 
agency  further  notes  that  the  1/8" 
dimension  is  the  same  as  the  dimension 
currently  specified  in  FMVSS  No  105. 

Kelsey-Hayes  commented  that,  if  a 
separate  indicator  is  used  for  ABS 
failure,  rear-only  ABS  equipped 
vehicles  should  use  a  failure  indicator 
specifying  "Rear  Anti-lock." 

NHTSA  believes  that  it  would  be 
inappropriate  to  require  the  words 
"Rear  Anti-Lock"  to  distinguish  a  rear 
wheel  ABS  from  a  four  wheel  ABS.  The 
indicator's  purpose  is  to  inform  the 
operator  that  there  is  a  malfunrtion  with 
the  vehicles  ABS.  The  driver  should  be 
aware,  through  the  owner's  manual  and/ 
or  information  provided  at  the  time  of 
the  vehicle's  purchase,  whether  it  is 
equipped  with  a  four-wheel  or  rear-only 
ABS.  However,  even  though  the  agency 
will  not  require  this  information,  adding 
the  word  "rear"  to  the  ABS  failure 
warning  is  not  prohibited  under  the 
standard. 

Kelsey-Hayes  stated  that  both  red 
service  brake  failure  warning  indicators 
"Brake"  and  yellow  "ABS"  malfunction 
indicators  should  be  activated 
simultaneously  in  the  case  of  a  service 
brake  failure  in  cars  equipped  with 
separate  lights. 

NHTSA  disagrees  with  Kelsey-Hayes' 
recommendation  for  simultaneous 
activation  of  both  lights  in  case  of  a 
service  brake  failure,  unle.ss  the  service 
brake  failure  is  one  that  also  disables  or 
impairs  the  operation  of  the  ABS.  The 
two  lights  signal  different  types  of 
failures,  with  different  consequences. 
There  can  be  failures  that  affect  both 
systems,  in  which  case  both  indicators 
would  activate.  However,  automatically 
activating  the  ABS  indicator  in  case  of 
any  service  brake  failure  would  be 
misleading,  and  therefore  inappropriate. 


E.  Genera]  Test  Conditions 
1.  Ambient  Temperature 

In  S6.1.1  of  the  1991  SNPRM.  NHTSA 
proposed  that  for  all  tests  specified  in 
S7,  the  ambient  temperature  be  between 
0°C  (32°F)  and  40''C  (104^). 

Bendix  commented  that  NHTSA 
should  permit  the  low  adhesion  tests  to 
be  conducted  at  temperatures  less  than 
32^  because  the  ambient  temperature 
provision  requires  testers  either  to  wet 
the  test  surface  or  artificially  make  ice. 

NHTSA  notes  that  the  issue  of  low 
temperature  testing  is  moot  since 
Bendix's  comment  was  made  with 
respect  to  the  ABS  performance  test  in 
proposed  S7.3,  which  the  agem  v  has 
de{;ided  not  to  adopt  in  todaysiinal 
rule.  Even  if  this  test  had  been  adopted. 
NHTSA  notes  that  it  would  be 
unnecessary  to  use  ice  to  represent  a 
low  PP'C.  The  agency  further  notes  that 
no  other  commehter  suggested  the  need 
to  use  ice  for  any  test. 

2.  Road  Test  Surface 

In  the  1991  SNPRM.  NHTSA 
proposed  that  the  primar\-  stopping 
distance  tests  be  performed  on  a  test 
surface  with  a  PFC  of  0.9.  This  road  test 
surface  specification  differed  from 
FMVSS  No.  105.  the  NPRM.  and  the 
1987  SNPRM.  all  of  which  specified  a 
skid  number  of  81  to  define  the  road  test 
surface.  In  response  to  comments  to 
Notice  4.  NHTSA  decided  to  propose  a 
PFC  for  the  test  surface.  The  agency 
noted  that  PFC  is  a  more  relevant 
surface  adhesion  measurement  for  the 
non-locked  wheel  tests  required  by 
FMVSS  No.  135.  since  the  maximum 
derifcleration  attained  in  a  non-locked 
wheel  stop  is  directly  related  to  PFC, 
but  not  skid  number. 

Fiat.  Toyota,  and  GKRF  stated  that 
ECE  Rl3  specifies  that  the  test  surface 
should  be  "a  road  surface  affording  good 
adhesion."  VW  requested  that  the" 
standard  provide  the  option  of 
specifying  either  a  skid  number  or  a 
PFC. 

NHTS,\.  after  reviewing  its  test  data 
and  other  available  information. 
<:ontinues  to  believe  that  a  PFC  of  0.9  is 
an  appropriate,  objective  value  for  the 
test  surface.  ECE  Rl3's  spe<:ification  that 
the  road  surface  should  afford  "good 
adhesion"  is  unreasonably  subjective 
and  therefore  inappropriate  for  an 
FMVSS.  Such  an  imprecise  test 
condition  would  lead  to  unreasonable 
variability,  thereby  causing  test  results 
that  varied  based  on  the  road  surface 
and  not  the  vehicle's  actual  braking 
ability.  Similarly,  it  would  be 
inappropriate  to  allow  the  optional  use 
of  skid  numbers,  which  would  result  in 
unnecessary  variability,  since  the  same 
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vehicle  might  have  different  test  results 
based  on  which  method  was  used  to 
define  the  test  surface.  As  explained  in 
the  1991  SNPRM  (Notice  5).  PFC  is 
more  relevant  than  skid  number  for  the 
non-locked  wheel  tests,  since  the 
maximum  deceleration  that  can  be 
attained  in  a  non-locked  wheel  stop  is 
directly  related  to  RFC.  which 
represents  the  maximum  friction 
available. 

GM  and  MVMA  requested  that  the 
agency  adopt  a  dry  road  PFC  of  1.0, 
since  compared  with  a  PFC  of  0.9,  they 
believe  1.0  more  closely  parallels  a  skid 
number  of  81  specified  in  FMVSS  No. 
105.  Ford  requested  that  the  test  surface 
be  specified  at  0.95  PFC.  GM  stated  that 
not  rnising  the  PFC  to  1.0  would  require 
manufacturers  to  compensate  for  the 
loss  of  adhesion  by  equipping  vehicles 
with  higher  rolling  resistance  tires, 
which  would  adversely  affect  the  fuel 
e<:onomy  of  GM's  car  fleet  by  1.2  mpg. 
GM  further  commented  that  compared 
with  FMVSS  No.  105.  a  cold 
effectiveness  stopping  distance  of  70  m 
on  a  PFC  of  0.9  would  significantly 
increase  the  requirement's  stringency- 
Based  on  industry-government 
cooperative  testing  to  evaluate  the  effect 
of  fluctuations  of  PFC  on  vehicle 
stopping  performance,  NHTSA  has 
determined  that  a  PFC  of  0.9  reasonably 
represents  stopping  on  a  dry  surface  and 
will  not  be  a  significant  source  of 
variability  in  the  stopping^  distance 
tests.  While  this  testing  focused  on 
heavy  vehicle  stopping  performance,  the 
agency  believes  that  the  test  findings  are 
applicable  to  passenger  cars  subject  to 
FMVSS  No.  135,  since  the  tests 
addressed  the  road  surface  coefficients 
of  friction.  Testing  indicates  that  the 
expected  minor  variability  of  a  high 
coefficient  of  friction  surface  appears  to 
have  a  negligible  impact  on  vehicle 
stopping  distance  performance. 
Variation  of  the  average  stopping 
distances  for  the  six  different  surfaces 
was  small,  with  the  deviation  from  the 
average  being  only  5  feet.  Accordingly, 
the  agency  believes  that  any  variability 
in  the  stopping  performance  on  a  high 
coefficient  of  friction  surface  is  more 
likely  due  to  variation  in  the  vehicle's 
performance  rather  than  test  surface 
variability. 

NHTSA  has  decided  that  a  test  road 
surface  specification  of  PFC  1,0  would 
result  in  practicability  problems  for  the 
agency.  It  would  have  to  conduct 
compliance  testing  on  a  surface  with  a 
PFC  higher  than  1.0.  Such  a  surface  is 
difficult  to  find.  The  agency  also  notes 


>"MVMA/NHTSA/S.'lE  Round  Robin  Brake 
Test."  Transportation  Research  Center  of  Ohio. 
Report  No.  091194.  August  26.  1991. 


that  GM  conducted  an  extensive  survey 
of  actual  road  surfaces,  which  indicated 
that  a  PFC  of  0.9  is  fairly  typical. 

As  explained  in  detail  in  NHTSA's 
decision  to  require  heavy  vehicles  to  be 
equipped  with  antilock  brake  systems, 
using  PFC  values  to  express  test  surfaces 
is  appropriate  even  though  these  values 
may  indicate  some  fluctuation.  Given 
this  fluctuation,  the  agency  has 
considered  whether  the  fluctuation 
.significantly  affects  the  requirement's 
objectivity.  In  an  earlier  rulemaking 
about  FMVSS  No.  208.  Occupant  Crash 
Protection,  the  agency  explained  that 
since  some  variability  in  any  test 
procedure  is  inherent,  the  agency  need 
only  be  concerned  about  preventing 
"unreasonable"  or  "excessive  " 
variability  to  avoid  causing 
manufacturers  to  "overdesign  "  vehicles 
to  exceed  the  minimum  levels  of 
protection  specified  by  the  Federal 
safety  standards.  (49  FR  20465.  Mav  14. 
1984;  49  FR  28962.  July  17,  1984.)  With 
respect  to  the  tests  in  FMVSS  No.  135, 
variability  of  the  PFC  value  of  the  test 
.surface  will  have  a  negligible  impact  on 
a  vehicle's  ability  to  comply  with  the 
requirements. 

Ford  stated  that  it  would  be 
impossible  to  build  a  track  to  exactly  a 
PFC  of  0.9,  given  PFC  variability,  test 
tire  variability,  and  changing  track 
surfaces  due  to  aging  and  weathering. 

In  evaluating  the  requirement's 
practicability.  NHTSA  has  considered 
possible  difficulties  with  respect  to 
building  and  maintaining  test  surfaces 
with  a  PFC  of  0.9  for  the  high  coefficient 
stopping  tests.  (Those  interested  in 
building  and  maintaining  a  test  surface 
should  refer  to  NHTSA's  "Manual  for 
the  Construction  and  Maintenance  of 
Skid  Surfaces."  (DOT  HS  800  814.) 
Variations  in  PFC  for  high  coefficient  of 
friction  surfaces  do  not  affect  slopping 
distance  test  results  appreciably.  After 
reviewing  the  comments  and  available 
information,  NHTSA  has  concluded  that 
specified  test  surfaces  can  be  achieved 
and  maintained.  As  explained  above, 
recent  "Round  Robin"  testing  related  to 
research  about  heavy  vehicle  braking  by 
the  agency  and  others  on  several  test 
tracks  indicates  that  the  test  surface 
specification  does  not  raise 
practicability  or  objectivity  concerns. 

MVMA.  GM,  and  Ford  recommended 
use  of  a  correction  factor  for  stopping 
distance  to  account  for  testing  on 
surfaces  with  PFCs  that  differed  from 
those  prescribed  in  the  standard.  They 
stated  that  a  manufacturer  is  fortunate  if 
the  tests  they  conduct  are  actually 
carried  out  on  surfaces  with  the  precise 
PFC  as  specified  in  the  harmonized 
standard. 


NHTSA  believes  that  it  would  be 
inappropriate  to  specify  a  stopping 
distance  correction  factor,  as  requested 
by  the  comments.  The  agency  notes  that 
the  same  variables  that  will  apply  to 
manufacturer  testing  in  accordance  with 
FMVSS  No.  135  also  applied  to  their 
testing  under  FMVSS  No.  105,  and  no 
correction  factor  was  established  or 
needed  at  the  time.  NHTSA  further 
notes  that  a  manufadurer  may  test  its 
vehicles  on  whatever  surface  it  likes, 
and  may  make  any  corrections  it 
chooses.  The  FMVSS  specifies 
requirements  with  which  manufacturers 
must  certify  that  their  vehicles  comply 
on  a  given  surface  under  specified  test 
conditions.  Moreover,  the  agency  will 
follow  the  procedures  specified  in  the 
FMVSS  for  purposes  of  compliance 
testing.  If  a  manufacturer  is  confident 
that  its  testing  on  a  different  surface  will 
yield  results  comparable  to  agency  test 
results  under  FMVSS  No.  135  (by' 
applying  a  correction  factor),  it  need  not 
exactly  follow  every  agency 
specification. 

Advocates  opposed  the  proposal  to 
replace  skid  numbers  with  PFC.  It 
claimed  that  PFC  numbers  cannot  be 
correlated  to  skid  numbers  becau.se  they 
do  not  describe  the  same  event. 
Advocates  further  commented  that  mo,st 
state  highway  authorities  use  skid 
numbers  to  evaluate  a  roadway's  skid 
resistance,  and  that  NHTSA  would 
make  it  impossible  for  data  comparison 
by  encouraging  different  authorities  to 
use  different  measurement  standards.  In 
contrast.  Fiat,  Ford,  ITT-Teves.  GRRF. 
OICA,  Mercedes,  and  MVMA  stated  that 
using  PFC  rather  than  skid  numbers  will 
lead  to  more  repeatable  road  surface 
adhesion  measurements  and  that  PFC 
directly  correlates  to  vehicle  stopping 
distance. 

PFC  and  skid  number  can  both  be 
measured  simultaneously  during 
traction  tests.  However,  the  two  road 
surface  specifications  are  used  for 
different  purposes.  Highway  officials 
use  skid  numbers  to  determine  when  to 
resurface  a  road,  not  to  determine  test 
vehicle  performance  in  stopping  tests. 
The  agency  notes  that  because  FMVSS 
No.  135  evaluates  a  vehicles  capability 
during  braking  to  use  the  available 
friction  capability  at  the  interface 
between  the  tire  and  road,  PFC  is  the 
more  appropriate  measure  for  that 
purpose,  h  is  not  necessary  to  establish 
a  correlation  between  the  two  numbers, 
for  any  given  surface. 

While  ITT-Teves.  MVT^IA.  and  Ford 
agreed  with  the  proposed  use  of  the 
ASTM  test  tire  and  test  procedure,  the 
GRRF.  VW.  Mercedes  Benz.  Fiat,  and 
OICA.  stated  that  the  ASTM  test 
methods  for  determining  PFC  are  not 
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familiar  in  Europe.  They  requested 
NHTS,^  to  consider  other  methods  of 
determining  adhesion  or  PFC.  but 
suggested  no  specific  test  method  or 
procedure. 

NHTSA  is  awnre  that  the  ASTM 
trailer  and  test  method  are  not  widely 
used  outside  of  the  United  States. 
However,  any  method  of  determining 
PFC  specified  in  the  standard  must  be 
objective  and  repeatable.  Those 
commenters  thai  requested 
consideration  ofothpr  methods  did  not 
provide  any  evidence  that  there  are 
other  .standardized  methods  in  existence 
that  are  as  objective,  repeatable.  and 
universally  acceipled  as  the  ASTM 
method  that  has  been  specified. 

NHTSA  also  notes  that  the  concerns 
expres.sed  by  several  European  entities 
about  compliance  need  not  adversely 
affect  them,  sin<M  the  agency  does  not 
insist  that  any  manufacturer  use  a 
specific  test  method  or  procedure. 
Rather,  the  individual  manufacturer 
must  determine  whether  to  test  exactly 
lo  the  specifications  of  FMVSS  No.  135 
or  to  use  its  own  methods  of 
determining  that  Its  braking  sy.stems 
will  meet  the  requirements  of  the 
standard.  NHTSA.  as  stated  earlier,  will 
use  the  procedures  established  in 
FMVSS  No.  135  in  its  own  testing.  The 
agency  has  decided  to  specify  the  ASTM 
te.st  procedure  for  all  of  its  compliance 
test.s.  The  agency  emphasizes  that 
GRRF's  suggested  wording  (i.e..  "a 
surface  affording^good  adhesion") 
would  be  inappropriate  for  a  Federal 
safety  standard  sjoce  it  is  not  objective. 
The  two  specifications  are  not  in 
conflict  with  each  other,  however 
Becau.se  NHTSA ii  goal  is  to  define 
"good  adhesion"  objectively,  the  agt^ncy 
has  decided  to  spocify  a  surf.nce 
nteasured  with  a  >fand:iid  test  nn-rhod 
to  a  specific  adhesion  level 

Honda  recomnu  nded  that  the  ttist 
condition  state  "i'FC  shall  be  situated 
between  the  slip  ritio  of  10  io  30 
percent  and  the  1:  ii.tion  coefficient  of 
the  road  surface.'   [f  stated  that  this  slip 
r.itio  was  appropti  j!e  because  mo.st 
roads  are  within  t!  is  ran{;e.  It  stated  that 
slip  ratios  can  vaiy  even  if  PFC  value 
remains  conslnct. 

NHTS.A  believes  that  slip  raUus  tire 
not  appropriate  fc  i  defining  a  p.ivsment 
surface  to  be  used   or  stopping  distance 
tests,  because  the  i  linimum  stopping 
distance  is  obtain  -d  at  the  maximum 
traction  value,  wli  ich  is  defined  dirct.tly 
by  the  PFC.  The  a  ;^nc;y  believes  that  it 
is  most  important  !)o  provide  a  surface 
with  the  available  faction  defined  so 
that  ail  vehicles  h  lie  an  equal  chance 
for  achieving  the  Shortest  stop, 
regardless  of  the  optimum  vehicle  slip 
ratio  for  each  vehi  :^e.  For  a  given  PFC. 


the  vehicle  slip  ratio  at  which  maximum 
fraction  is  achieved  varies  depending  on 
the  vehicle  characteristics.  Accordingly, 
slip  ratio  cannot  be  used  to  define  a  test 
surface,  because  it  is  vehicle- 
dependent. 

3.  Instrumentation 

In  the  1991  SNPRM  (Notice  5). 
NHTSA  specified  in  S6.4,  the 
instrumentation  to  measure  brake 
temperature,  brake  line  pressure,  and 
brake  torque. 

The  GRRF.  Ford.  Fiat,  and  VW 
recommended  that  NHTSA  allow 
alternative  methods  to  measure  brake 
temperature.  Ford  stated  that  plug  type 
thermocouples  develop  problems  as 
brake  pad  wear  occurs  and  that  use  of 
rubbing-type  thermocouples  would 
reduce  cost  and  time. 

NHTSA  notes  that  a  standard  must 
include  a  specific  method  to  ensure 
objectivity,  so  that  the  requirements  are 
the  .same  for  all  vehicles.  In  addition,  a 
specific  method  ensures  uniformity  and 
thus  facilitates  compliance  testing.  The 
specification  of  plug-type 
thermocouples  is  the  same  as  specified 
in  Society  of  Automotive  Engineers' 
(SAE)  Recommended  Practices  and  is 
identical  to  that  specified  in  FMVSS  No 
105.  FMVSS  No.  121,  and  FMVSS  No. 
122.  The  agency  is  not  aware  of  any 
problems  resulting  from  use  of  this 
procedure.  NHTSA  fiirther  notes  that 
vyhile  the  agency  will  use  plug  type 
thermocouples  specified  in  S6.4.1  for  its 
own  testing,  a  manufactuier  may  use 
whatever  type  of  brake  temperature 
measuring  device  it  prefers  for  its  own 
testing.  Nevertheless.  NHTSA  does  not 
reconunend  using  rubbing-type 
thermocouples  in  FMVSS  No.  135. 
based  on  agency  tesiinu  that  indicates 
that  tho  two  types  of  thermocouples  give 
different  readings  for  brake  temperature. 

Uendix  recommended  that  NHTSA 
specify  whether  brake  linings  can  he 
heated  up  to  an  initial  bn^ke 
temperature  (IBT)  before  the  static 
parking  brake  test  and  that  a  procedure 
be  speciiled.  The  procedure  would  he 
important  .^or  vehicles  with  parking 
systems  not  utilizing  the  service  friction 
elements. 

NHTSA  notes  that  IBT  as  defined  in 
S4.  and  S6..'j.6.  describes  the  procedure 
for  establishing  IBT, -and  57.12.2(3)  ssts 
t;ie  maximum  IBT  (no  n;inlmuin)  for  the 
parking  brake  test  regardless  of  the  type 
of  friction  elements.  The  non-service 
brake  friction  materials  should  not  \>e 
heated  because  under  normal  driving 
circumstances  they  are  never  ussd 
(he.ited  up)  until  the  parking  brake  is 
applied  a.<ter  the  vehicle  steps.  This  is 
not  necessarily  the  case  with  service 
brake  friction  materials.  Therefore,  it 


would  be  unrealistic  to  describe  a 
heating  procedure. 

However,  the  agency  has  decided  to 
revise  section  S7.l2.2(a)  as  follows  to 
clarify  the  requirements  on  IBT  for  both 
service  and  non-service  parking  brake 
friction  materials.  Specifically,  the 
revised  language  makes  clear  that  IBT 
applies  to  both  service  and  parking 
b.'ake  friction  materials. 

"7.12.2(a)     IBT. 

(1)  Parking  brake  systems  utilizing 
service  brake  friction  materials  shall  be 
tested  with  the  IBT  <  lOO'C  (212^)  and 
shall  haveno  additional  burnishing  or 
artificial  heating  prior  to  the  start  of  the 
parking  brake  test. 

(2)  Parking  brake  systems  utilizing 
nnn-.ser\'ice  brake  friction  materials 
shall  be  tested  with  the  friction 
materials  at  ambient  temperature  at  the 
.start  of  the  test.  The  friction  materials 
shall  have  no  additional  bumisiiing  or 
artificial  heating  prior  to  or  during  the 
parking  brake  test." 

F.  Road  Test  Proceduivs  and 
Performance  Requirements 

1.  Permissible  Wheel  Lockup 

In  the  1991  SNPRM  (Notice  5). 
NHTSA  proposed  to  allow  wheel  lo<:kup 
of  0.1  seconds  or  less  of  any  wheel 
during  several  road  tests.  This  differed 
from  earlier  proposals  that  prohibited 
any  type  of  lockup.  The  agency 
concluded  that,  due  to  pavement 
irregularities,  it  would  be  extremely 
difficult  for  a  test  driver  to  achieve 
maximum  def:eleraticn  without  causing 
momentary  lockup  of  one  or  more 
wheels.  The  agency  believed  that  the 
brief  lockup  time  permitted  would  not 
result  in  vehicle  instability,  especially 
considering  that,  even  .^BS  controlled 
brakes  occasionally  undergo  nom.inal. 
self-correcting  lockup  conditions  for 
very  short  periods  of  time. 

Advocates  and  CAS  opposed 
permitting  any  lockup,  stating  that  it 
may  result  in  vehicle  instability. 
Advocates  believed  that  allowing 
momentary  lockup  would  result  in  the 
sale  of  more  rear-biased  vcliicies  that  are 
susceptible  to  skidding.  Bendix 
recoir.mended  a  revised  wheol  lof  k 
criteria  to  increase  the  pern)it;ed  lockup 
time,  stating  that  it  uciild  tyke  loMger    - 
than  0. 1  seconds  for  a  driver  to  detect 
and  react  to  wheel  lock  up.  It  believed 
that  'his  would  lead  to  !e?s  aggressive 
driver  pe.-lorma-'.ce  in  lestijig  to  FM^v'SS 
No.  135  specifications,  as  drivers  tried 
to  avoid  any  type  of  locktip. 

NHTSA  has  decided  to  permit  a 
minimal  amount  of  wheel  lock  up  to 
facilitate  vehicle  testing.  The  agency 
believes  that  it  will  not  be  detrimental 
to  safety  as  alleged  by  Advocates. 


6418 


Federal  Register  /  Vol.  60.  No.  22  /  Thursday.  February  2.  1995  /  Rules  and  Regulations 


Allowing  momentary  wheo!  lo<:kup 
during  compliance  testing  will  not  affe<;t 
a  vehicle's  real  world  ability  to  lock  or 
not  lo<:k  its  wheels.  Rather,  this 
provision  merely  acknowledges  that 
momentary  lockup  may  inadvertently 
otxur  during  compliance  testing  due  to 
road  surface  irregularities,  as  test  drivers 
attempt  to  achieve  the  shortest  stops 
pos.sible.  Therefore,  this  provision 
en.sures  that  entire  test  runs  are  not 
invalidated  due  to  such  an  oixasional 
occurrence. 

NHTSA  also  notes  that  while 
Advocates  claimed  that  the  proposal  to 
permit  momentary  lockup  during  stops 
represents  "a  significant  modification  of 
the  current  FMVSS  No.  105  test 
pro<;edun5'*  whose  real-world  safety 
implications  are  unknown,  FMVSS  No. 
105  in  fact  generally  permits  lockup  of 
one  wheel  during  stopping  distance 
tests.  The  provision  being  adopted  today 
thus  repre.sents  a  more  stringent  test 
condition,  not  a  less  stringent  one. 

In  response  to  Bendix's  comment,  the 
momentary  lockup  is  not  a  situation  that 
a  driver  is  supposed  to  detect  and 
respond  to;  it  is  simply  an  allowance  for 
a  minor,  inadvertent  occurrence  during 
testing.  Therefore.  Bendix's  request  to 
permit  a  longer  lockup  period  is  not 
ne<;es.sary  or  appropriate. 

Honda  and  Ford  recommended  that 
S7.2.1(f)  be  changed  to  define  wheel 
lock  as  an  angular  velocity  of  zero, 
rather  than  the  current  definition  of  10 
percent  of  vehicle  speed.  They  rea.soned 
that  it  would  be  difficult  to  read  the 
definite  value  with  a  10  percent  margin, 
because  speed  re<:orded  on  the  data 
sheet  changes  gradually  and  the  data 
also  includes  vehicles  vibration. 

The  wording  proposed  for  S7.2.1(f) 
was  not  intended  to  redefine  wheel 
lockup  as  10  percent  of  vehicle  speed 
(90  pen:ent  wheel  slip).  Rather,  it  was 
intended  to  provide  a  practical  criterion 
for  making  a  determination  that  wheel 
lockup  (100  pen:ent  wheel  slip)  exists, 
given  the  limitations  of  current 
instrumentation  and  recording  devices. 
The  proposal  was  based  on  the  agency's 
experience  at  the  Vehicle  Research  & 
Te.st  Center  (VRTC).  Much  of  the  vehicle 
testing  that  NHTSA  has  relied  on  to 
formulate  FMVSS  No.  135  was 
conducted  at  VRTC.  This  testing 
indicated  that,  with  the  instrumentation 
used  by  VRTC.  it  would  be  difficult  to 
accurately  measure  zero  angular 
velocity,  due  to  spurious  "signal  noise". 
Thus,  it  would  be  extremely  difficult  to 
ascertain  when  a  wheel  reached  an 
angular  velocity  of  zero. 

The  comments  expressed  by  Ford  and 
Honda  indicate  that  they  have 
experienced  similar  problems  with 
"signal  noise"  due  to  vibration  and 


"drift'  of  the  signal  when  reading  the 
vehicle  speed  trace,  which  make  it  more 
difficult  to  relate  the  wheel  rotational 
speed  measurement  to  that  variable  than 
to  read  its  absolute  value.  The  difference 
between  the  agency's  experience  and 
that  of  Ford  and  Honda  is  probably  due 
to  differences  in  the  instrumentation 
packages  used. 

After  further  reviewing  this  issue. 
NHTSA  has  decided  to  remove  the 
proposed  S7.2.1(0  entirely,  because  it 
was  probably  biased  toward  a  particular 
type  of  instrumentation,  and  the  agency 
does  not  want  to  impose  unneces.sary 
restrictions  on  what  instrumentation  is 
used  to  test  for  compliance  with  the 
standard.  In  order  to  clarify  the  meaning 
of  wheel  lockup,  a  definition  stating  that 
wheel  lockup  means  100  percent  wheel 
slip  has  been  added  to  S4.  This 
definition  is  the  same  as  has  recently 
been  added  to  both  FMVSS  No.  105, 
Hydraulic  Brake  Systems,  and  FMVSS 
No.  121,  Air  Brake  Systems. 

As  a  practical  matter,  NHTSA  notes 
that  there  is  essentially  no  difference 
l>etween  the  method  proposed  in  Notice 
5  and  that  recommended  by  F'ord  and 
Honda.  Once  a  wheel  reaches  90  percent 
slip,  complete  lockup  will  be  essentially 
instantaneous.  As  clarified  in  this  final 
rule,  there  is  no  question  of  what  is 
meant  by  wheel  lockup.  How  that  is 
measured  is  left  to  individual  testing 
organizations,  as  is  true  for  other  aspects 
of  standard. 

2.  Road  Test  Sequence 

In  the  1991  SNPRM  (Notice  5), 
NHTSA  proposed  the  following  road 
test  .sequence:  Burnish  and  wheel  lock 
sequence  at  gross  vehicle  weight  rating 
(GVVVR);  wheel  lock  sequence,  ABS 
performance,  and  the  torque  wheel  test 
at  lightly  loaded  vehicle  weight  (LLVW); 
the  torque  wheel,  cold  effectiveness, 
high  speed  effectiveness,  stops  with 
engine  off  at  GVWR;  cold  effectiveness, 
high  speed  effectiveness,  failed  ABS. 
failed  proportional  valve,  and  hydraulic 
circuit  failure  at  LLVW;  and  hydraulic 
circuit  failure,  failed  ABS,  failed 
proportional  valve,  power  brake  unit 
failure,  the  static  and  dynamic  parking 
brake  tests,  heating  .snubs,  hot 
performance,  brake  cooling,  recovery 
performance,  and  final  inspection  at 
GVVVR. 

JAMA  and  GRRF  supported  the 
proposed  road  test  sequence,  even 
though  R13H  does  not  specify  a  test 
sequence.  GM  recommended  modifying 
the  test  sequence  by  eliminating  two  of 
the  four  ballast  changes  [i.e..  reduce  the 
times  needed  to  switch  between  lightly 
loaded  and  fully  loaded).  It  al.so 
recommended  not  including  the  full 
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ABS  test  and  the  dynamic  parking  brake 
test. 

As  explained  below,  NHTSA  has 
decided  not  to  include  the  full  ABS  test 
and  the  dynamic  parking  brake  test. 
Nevertheless,  the  agency  believes  that  i* 
would  be  inappropriate  to  change  the 
test  sequence  for  the  sake  of  reducing 
the  test  preparation  effort.  The  agency 
emphasizes  that  the  tes;  sequence  being 
adopted  spe<:ifies  that  the  GVVV  and 
LLVW  wheel  lo<;k  sequence  tests  be 
conducted  first,  since  their  results 
determine  whether  the  torque  wheel  test 
needs  to  be  conducted.  The  agency 
further  notes  that  the  test  sequence 
being  adopted  permits  removal  of  the 
torque  wheels  as  soon  as  that  test  is 
completed.  This  is  important  since  the 
torque  wheels  might  gel  wet  or 
otherwise  adversely  affected  if  they 
were  not  removed.  Based  on  these 
considerations,  the  agency  has 
determined  that  it  would  be 
inappropriate  to  switch  the  test 
sequence,  which  would  re.sult  in  fewer 
ballast  «:hanges. 

3.  Pre-Burnish 

FMVSS  No.  105  specifies  a  pre- 
burnish  requirement  to  evaluate  brakes 
in  the  brand  new  condition.  In  the 
initial  NFRM  (Notice  1),  NHTSA 
proposed  a  similar  requirement  for  the    • 
harmonized  .standard.  However,  in  the 
1987  SNFRM  (Notice  4),  the  agency 
explained  that  it  no  longer  believed  a 
pre-burnish  test  was  nece.ssary  for 
safety,  given  the  relatively  short  period 
of  time  that  the  vehicle's  brakes  remain 
in  the  pre-burnished  condition. 

In  comments  to  both  SNPRMs, 
Advocates  and  CAS  strongly  opposed 
deleting  this  test.  They  stated  that  it 
takes  hundreds  of  miles  of  use  before 
brakes  are  properly  burnished, 
especially  for  vehicles  used  in  rural 
areas,  in  which  long  distances  may  be 
traveled  with  few  brake  applications. 
Advocates  stated  that  certain  brakes, 
most  particularly  di.sc-type  brakes,  arc 
highly  resistant  to  burnishing.  That 
organization  argued  that  the  agency 
acknowledged  this  high  mileage  need 
for  proper  burnishing  in  the  1985 
NPRM,  but  attempted  to  rationalize  this 
concession  in  the  first  SNPRM.  It  also 
argued  that  stopping  distance 
performance  may  be  considerably 
greater  before  burnish  than  afterwards. 

Advocates  stated  that  deleting  a  pre- 
burnish  test  would  allow  manufacturers 
to  produce  and  sell  (ars  who.se  pre- 
burnish,  on-the-road  braking  capability 
is  unknown.  It  stated  that  it  does  not 
believe  this  is  in  the  best  interests  of 
traffic  safety,  and  that  it  does  not  believe 
the  agency  can  allow  cars  to  be  sold  and 
used  that  have  no  regulatory  control 


over  their  stopping  distances  before 
burnishing  takes  place. 

NHTSA  is  not  persuaded  by  the 
comments  from  CAS  and  Advocates 
regarding  the  need  for  a  pre-burnish 
test,  and  has  decided  to  not  include  this 
test  in  the  final  rule.  The  arguments  by 
CAS  and  Advocates  are  essentially  the 
same  as  those  niade  in  response  to  the 
1987  SNPRM  (Notice  4).  These 
comments  were  already  addressed  in 
the  preamble  to  the  1991  SNPRM 
(Notices,  56  FR  30533). 

Advocates  has  made  an  unsupported 
statement  that  disc  brakes  are  highly 
resistant  to  burnishing.  No  test  data  or 
other  evidence  was  supplied  to  support 
this  allegation.  Regardless,  the  pertinent 
question  is  not  how  long  or  how  many 
miles  it  takes  to  burnish  brakes  in  use. 
butvvhether  theite  is  a  big  enough 
ditference  in  peiformance  before  and 
after  the  200-stop  burnish  specified  in 
the  standard  to  pre.sent  a  safety  problem. 
If  some  types  of  brakes  do  take  a  long 
time  to  become  fully  burnished,  then 
they  would  not  \}9  fully  burnished  after 
the  20()-stop  burnish  sequence  specified 
in  the  standard,  so  they  would  have  to 
meet  the  cold  effectiveness  stopping 
requirements  in  i  partially-burnished 
state.  If  that  were  the  case,  their 
eventual,  fully-btirnished  performance 
would  be  even  better  than  that  required 
by  the  standard. 

Advocates  alsQ  argued  that  stopping 
distances  before  burnish  may  be 
considerably  longer  than  after  burnish. 
This  statement  was  also  unsupported  by 
any  test  data.  Agency  testing  conducted 
during  the  development  of  this  standard 
(Harmonization  of  Braking 
Regulations— Report  No.  1.  Evaluation 
of  First  Proposed  Test  Procedure  for 
Passenger  Cars,  Volume  1,  May,  1983 
DOT  HS  806-452)  showed  that  in  some 
cases  stopping  distances  were  somewhat 
shorter  after  burnjsh.  and  iti  other  cases 
•stopping  di.stancep  were  shorter  in  the 
unburnished  state.  However,  the  overall 
conclusion  was  that  the  burnish  had  a 
small  effect  on  stopping  distances.  Al.so. 
this  research  was  done  using  the 
burnish  procedure  specified  in  FMVSS 
No.  105,  which  is  more  severe  than  that 
specified  in  FMV^S  No.  135,  and  would 
therefore  have  a  greater  effect  on  braking 
performance. 

4  Burnish 

Burnish  procediihes  .serve  as  a 
conditioning  to  permit  the  braking 
systen>  to  achieve  Its  full  capability  In 
the  1987  SNPRM  (Notice  4).  NHTSA 
propo.sed  specifying  200  burnish  stops. 
The  agency  .stated  that  the  burnish 
procedures  would  stabilize  brake 
performance  and  reduce  vehicle  and  test 
variability  In  the  1991  SNPRM  (Notice 


5),  the  agency  proposed  almost  the  same 
requirements  as  the  earlier  SNPRM.  The 
only  substantive  change  from  the  earlier 
notice  entailed  specifying  that  the  pedal 
force  would  be  adjusted  as  necessary  to 
maintain  the  specified  Constant 
deceleration  rate. 

Kelsey-Hayes  and  Honda 
recommended  that  the  burnish 
procedures  be  made  consistent  with  the 
ones  in  FMVSS  No.  105,  with  respect  to 
the  number  of  burnishes,  the  test  speed, 
and  the  deceleration  rate.  Specifically, 
both  commenters  recommended  that  the 
test  speed  be  65  km/h  (40.4  mph)  and 
the  deceleration  rate  to  be  3.5  m/s  (11.5 
fps).  While  these  conditions  enabled 
Kelsey-Hayes  to  conduct  the  FMVSS 
No.  105  burnish  on  a  secluded  public 
road,  the  proposed  burnish 
requirements  for  FMVSS  No.  135  would 
have  to  be  conducted  at  a  commercial 
test  facility,  whifh  may  not  be  readily 
available.  Honda  stated  that  the  cost  of 
the  proposed  FMVSS  No.  135  burnish 
test  was  more  than  the  cost  of  the 
FMVSS  No.  105  burnish,  even  though 
the  brake  temperatures  at  the  end  oPthe 
respective  burnish  procedures  are  the 
same.  JAMA  and  Toyota  recommended 
that  the  test  speed  be  reduced  from  80 
km/h  tO'/O  km/h  because  the  brake 
temperature  would  increase  too  much 
under  the  oroposed  burnish  speed. 
NHTSA  has  decided  to  adopt  the 
burnish  procedure  as  proposed  in  the 
1987  and  1991  SNPRM.S.  As  explained 
in  those  notices,  the  agency  purposely 
changed  the  burnish  procedure  from  the 
one  in  FMVSS  No.  105  to  provide  a 
more  realistic  burnish.  NHTSA  believes 
that  the  new  burnish  procedure  will 
more  closely  match  real  world 
situations,  including  the  actual  type  of 
burnish  most  drivers  will  achieve  in  the 
course  of  normal  driving.  The  burnish 
procedure  in  the  harmonized  standard 
will  better  reflect  the  real  world 
capabilities  of  the  brakes  in  a  passenger 
car.  The  new  burnish  procedure  itself 
will  not  affect  the  time  or  mileage 
needed  to  burnish  brakes  for  the  average 
driver.  NHTSA  believes  that  the  burnish 
procedures  adopted  by  today's  final  rule 
represent  an  efficient  burnish  procedure 
that  is  consistent  with  Rl3  and  the  ECE 
harmonized  version  of  R13H. 

NHTS.^  is  not  able  to  determine  the 
meaning  of  JAMAs  comment  that  the 
temperature  "would  increase  too  much" 
under  the  specified  burnish  procedure. 
As  previously  stated,  the  agency 
believes  that  the  specified  burnish  is 
more  representative  of  actual  driving 
experience.  Therefore,  any  temperature 
increa.se  during  burnish  would  also  be 
experienced  on  the  road. 

Advocates  and  CAS  stated  that  the 
burnish  procedure  proposed  for  FMVSS 


No.  135  would  not  ensure  that  cars  are 
tested  with  properly  burnished  brakes 
They  stated  that  decreasing  the 
deceleration  rate,  lowering  the  initial 
brake  temperature,  and  introducing  a 
variable  pedal  force  would  extend  the 
time  and  mileage  needed  to  complete  a 
full  burnish.  Advocates  further  believed 
the  proposed  burnish  procedure  would 
not  evaluate  how  well  the  brake  system 
reacts  to  higher  temperatures,  along 
with  the  resulting  potential  for  fade 
during  the  initial  burnishing. 

NHTSA  believes  that  Advocates  and 
CAS  misunderstand  a  fundamental 
principle  of  brake  burnish  procedures:  a 
less  severe  burnish  results  in  a  more 
severe  test.  The  burnish  procedure  has 
no  bearing  whatsoever  on  how  long  it 
will  take  a  vehicle  to  achieve  full 
performance  in  actual  use  More 
specifically,  the  agency  notes  that  the 
changes  proposed  in  the  1987  SNPRM 
(.Notice  4)  about  the  burnish  procedure 
{e.g..  lower  initial  brake  temperature, 
lower  deceleration  rate)  would  be  more 
similar  to  typical  driving  than  those  in 
FMVSS  No.  105.  Moreover.  NHTSA 
believes  that  most  vehicles  will  not  be 
driven  for  long  pecitods  of  time  in  a 
significantly  less  burnished  condition 
than  that  obtained  from  the  burnish 
procedures  being  adopted. 

Advocates  also  said  that  it  does  not 
agree  with  NHTSA 'S  claim  that  drivers 
rarely  exceed  a  deceleration  rate  of  3.0 
m/s(2)  except  in  emergencies. 
Advocates  claimed  that  typical  stop- 
and-go  braking  deceleration  rates, 
especially  in  congested  urban 
expressway  traffic  with  high  speed 
differentials,  can  exceed  this  rate. 
NHTSA  acknowledges  that  deceleration 
rates  can  exceed  3.0  m/s(2),  but  burnish 
is  meant  to  simulate  typical  use,  not 
these  unusual  circumstances. 

MVMA,  Ford.  Chrysler,  and  GM 
requested  a  modification  of  initial  brake 
temperature  from  <  100  °C  (212  °F)  to 
"ambient  temperature  plus  100  °C." 
They  believed  that  this  would  normalize 
the  actual  amount  of  brake  burnish 
achieved  and  thus  could  reduce  the 
amount  of  time  required  to  run  the 
burnish. 

NHTSA  notes  that  the  burnish  IBT  is 
.set  at  an  upper  limit  to  avoid 
overheating.  Since  the  friction 
coefficient  of  the  brake  linings  varies 
with  the  IBT,  allowing  a  "range  of  IBT 
upper  limits"  is  not  an  objective  test 
condition. 

NHTSA  continues  to  believe  that  the 
burnish  procedures  being  adopted  in 
this  final  rule  represents  an  efficient, 
representative  burnish  procedure  that  is 
consistent  with  the  GRRF  proposal. 

Honda  requested  the  agency  clarify 
that  the  road  surface  condition  specified 
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in  S6.2  not  apply  to  S7.1.3(j)  [i.e..  that 
the  road  surface  with  a  PFC  of  0.9  not 
apply  to  burnish  procedures). 

NHTSA  agrees  with  Honda  that  this 
provision  needs  to  be  clarified  since 
burnish  is  merely  a  conditioning 
procedure  for  brakes  and  does  not 
actually  test  for  a  specified  stopping 
distance  on  a  road  of  a  particular 
adhesion  quality.  The  PFC  of  the  road 
surface  has  no  effect  on  the  burnish. 
Accordingly,  S7.1.3  is  modified  to 
include  a  sentence  stating  that  "The 
road  test  surface  conditions  specified  in 
S6.2  do  not  apply  to  the  burnish 
procedure." 

5.  Adhesion  Utilization 

a.  General.  In  the  NPRM  (Notice  1) 
and  both  SNPRMs  (Notices  4  and  5), 
NHTSA  proposed  adhesion  utihzation 
requirements  to  ensure  that  a  vehicle's 
brake  system  is  able  to  utilize  the 
available  adhesion  at  the  tire-road 
interface  to  ensure  stable  stops  within  a 
specified  distance.  Adhesion  utilization 
is  addressed  to  some  extent  by  FMVSS 
No.  105's  (and  the  proposed  standard's) 
service  brake  effectiveness 
requirements,  since  stops  must  be  made 
within  specified  distances  without 
leaving  a  lane  of  specified  width.  Under 
both  standards,  however,  all  of  those 
stops  are  made  on  a  high  friction 
surface.  The  existing  standard  does  not 
include  any  requirements  concerning 
stops  made  on  lower  friction  surfaces, 
such  as  wet  roads.  Therefore,  unlike 
most  of  the  proposed  requirements  for 
FMVSS  No.  135.  the  adhesion 
utilization  requirements  do  not  have 
anv  corresponding  requirement  in 
FMVSS  No.  105. 

NHTSA  notes  that  the  proposed 
adhesion  utilization  requirements 
evolved  considerably  over  the  course  of 
the  NPRM  and  two  SNPRM's.  Persons 
interested  in  the  reasons  for  that 
evolution,  leading  up  to  the  proposal  set 
forth  in  the  1991  SNPRM,  are  referred 
to  those  three  notices. 

In  the  1991  SNPRM,  NHTSA 
proposed  a  two-step  procedure  for 
assessing  adhesion  utilization  based  on 
a  determination  of  the  vehicle's  brake 
balance:  a  wheel  lock  sequence  test  and 
then,  for  those  vehicles  that  did  not  pa.ss 
the  wheel  lock  sequence  test,  a  torque 
wheel  test.  The  purpose  of  the  wheel 
lock  sequence  test  is  to  identify  those 
vehicles  that  are  heavily  front  biased, 
since  such  vehicles  would  be 
considered  to  have  inherently  good 
stability  characteristics.  The  purpose  of 
the  torque  wheel  test  is  to  evaluate  more 
precisely  those  vehicles  that  fail  the 
wheel  lock  sequence  test,  since  torque 
wheels  directly  measure  braking  forces. 
The  agency  beUeved  that  this  approach. 


which  is  based  on  a  suggestion  from  the 
Organization  Internationale  des 
Constructeurs  d'Automobiles  (OICA), 
would  accommodate  vehicles  that  are 
heavily  front  biased  in  their  brake 
balance  and  those  that  are  closer  to 
neutral  balance.  The  agency  believed 
that  this  proposal  would  ensure  an 
appropriate  level  of  safety  as  well  as 
facilitate  harmonization  since  GRRF. 
agreed  to  adopt  this  approach  as  part  of 
its  harmonized  adhesion  utilization 
procedures. 

C\S  opposed  the  adhesion  utilization 
tests  proposed  in  the  1991  SNPRM.  It 
requested  that  the  agency  specify  other 
methods  of  adhesion  utilization  to 
produce  objective  results  for  all 
passenger  cars.  CAS  was  concerned  that 
vehicles  that  marginally  pass  the  wheel 
lock  sequence  test  would  undergo  no 
further  testing  of  front-to-rear  brake 
balance.  Instead  of  the  pvposed 
adhesion  utilization  tests,  CAS 
suggested  the  use  of  Hunter 
Manufacturing's  low-speed  plate  brake 
tester. 

NHTSA  believes  that  the  adhesion 
utilization  tests  being  adopted  in  today's 
final  rule  provide  the  most  practicable 
and  appropriate  methods  to  evaluate  a 
vehicle's  adhesion  utilization.  The 
wheel  lock  sequence  test  screens  out 
vehicles  wnth  front  bias,  which  have 
inherently  superior  stability.*  CAS 
appears  to  misunderstand  the  agency's 
regulatory  framework,  since  a  vehicle 
either  (>asses  or  fails  a  requirement  in  a 
FMVSS;  there  is  no  provision  for  a 
marginal  pass.  For  instance,  a  vehicle 
that  "marginally  passes"  FMVSS  No. 
105  still  complies  with  the  standard. 
Therefore,  the  agency  believes  CAS's 
argument  is  not  relevant  to  the 
regulatory  framework  set  forth  by  statute 
and  incorporated  in  the  Federal  motor 
vehicle  safety  standards.  The  agency 
further  notes  that  the  Hunter  test 
apparatus  is  a  simplified  version  of  the 
road  transducer  pad  that  the  NHTSA  in 
light  of  comments  by  the  industry 
considered  prior  to  selecting  torque 
wheels  as  the  most  acceptable  method 
of  measuring  adhesion  utilization. 
Therefore,  the  agency  believes  that  it 
would  be  inappropriate  to  require  this 
method  of  evaluating  compliance. 

Advocates  stated  that  the  real-world 
effects  of  the  adhesion  utilization  test 
are  uncertain  and  that  NHTSA  has  not 
demonstrated  a  connection  between 
real-world  situations  and  the  wheel  lock 
sequence  results.  Advocates  further 
commented  that  there  is  more  to  braking 
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••  A  heavily  front  biased  vehicle  will  skid  but 
remain  stable  heading  forward,  since  the  front 
wheels  will  lock  first.  In  contriisl.  a  rear  biased 
vehicle  will  spin  out,  since  the  rear  wheels  will 
lock  Tirst  and  those  wheels  would  tend  to  lead. 


Stability  than  front-axle  bias  and  that 
plow-out  skids  will  result  in  lane 
departures  and  stopping  distances  that 
are  too  long  for  safety  purposes,  even  for 
vehicles  with  front  axle  bias  and  ABS. 
Advocates  further  stated  that 

Real-world  crash  rosulls  for  cars  tested  iindi-r 
the  two-part  Adhesion  Utilization  protocol 
may  not  be  favorable  for  significant  numbers 
of  production  cars.  The  truncation  of  the 
testing  protocol  that  has  accompanied  the 
proposed  two-stage  system  of  the  current 
SNPRM  comprising  the  Wheel-lock  Sequence 
and  Torque  Wheel  (especially  due  to 
adoption  of  the  90%  efficiency  rationale) 
creates  a  "window"  of  allowable  production 
variability  that  can  permit  a  significant,  but 
unquantifiable.  percentage  of  assembly-line 
vehicles  to  be  rear-brake  biased.  IFnder 
certain  operating  conditions,  especially  those 
uncontrolled  by  the  reduced  perfomiance 
specifications  of  the  current  proposed  rule, 
such  as  the  elimination  of  a  low-coefficient 
surface  test,  many  cars  may  exfxjrience 
serious  instability  under  severe  braking.  The 
plain  fact  is  that  even  if  both  parts  of  the  two- 
stage  test  as  proposed  are  used  for  a  given  car 
model,  this  still  will  not  ensure  that  all  cars 
will  have  appropriate  front-brake  bias  and 
does  not  foreswear  the  potential  for  an 
unknown  number  of  production  units  to  be 
susceptible  of  serious  spin-out  crashes  in 
panic  braking  situations.  Despite  advocating 
the  two-stage  test  in  this  SNPRM,  the  agency 
itself  obviously  still  harbors  doubts  over  its 
adequacy  to  detect  cars  with  rear-brake  bias. 

Advocates  has  expressed  two 
concerns.  Their  first  concern  is  that,  by 
having  a  simple  wheel  lock  sequence 
test,  manufacturers  would  produce  cars 
that  have  too  much  front  axle  bias  in 
their  brake  systems,  because  such  a 
vehicle  would  always  pass  the  wheel 
lock  sequence  test.  "The  extreme 
example  of  this  would  be  a  car  with  no 
brakes  at  all  on  the  rear  wheels.  Such  a 
vehicle  would  always  be  dynamically 
stable,  but  if  braked  to  the  point  of 
wheel  lockup  would  provide  no  ability 
to  steer.  This  dbncem  by  Advocates 
ignores  the  adhesion  utilization 
requirement  is  only  one  of  many 
requirements  in  the  standard,  and 
therefore  is  not  the  sole  factor  in 
determining  brake  system  design.  If  a 
manufacturer  were  to  produce  a  car 
with  too  much  front  bias,  it  would 
compromise  the  vehicle's  ability  to 
satisfy  other  requirements  of  the 
standard,  such  as  service  brake  .stopping 
distances,  partial  failure,  failed  power 
assi.st.  and  parking  brake  requirements. 

Advocates'  second  concern  is  that, 
becausaof  the  10%  allowance  for  test 
variability,  a  vehicle  could  pass  the 
torque  wheel  test  and  still  be  rear- 
biased,  and  therefore  "susceptible  of 
serious  spin-out  crashes."  While  it  is 
theoretically  possible  for  a  vehicle  to  be 
slightly  rear-biased  and  still  pass  the 
torque  wheel  test.  NHTSA  believes  this 


possibility  is  cj  Iremely  remote.  If  a 
manufacturer  wire  to  design  a  vehicle  to 
exhibit  slight  rtjir  bias,  production  and 
test  variability  tvould  create  too  great  a 
risk  that  the  vehicle  would  not  cfimply 
with  either  the  Uheel  lock  sequence  test 
or  the  torque  wheel  test.  Rather,  the 
10%  allowance  is  meant  to  allow  cars  to 
be  designed  witih  brake  balance  that  is 
still  front-biase<a,  but  closer  to  ideal  than 
could  be  achie\'iE!d  if  the  manufacturer 
had  to  worry  about  a  failure  of  the 
torque  wheel  te$t  due  to  test  variability. 
Also,  for  a  vebi^fle  to  e.\hibit  a  tendency 
to  spin  out.  it  njjst  experience  a 
cop.clition  wher^  the  rear  wheels  are 
locked  and  the  front  wheels  are  not. 
Any  vehicle  falling  in  the  10% 

window"  would  be  so  close  to  ideally 
b.ilanced  that  this  point  of  wheel  lockup 
would  be  essent^elly  simultaneous  for 
both  axles,  and  4  condition  of  rear  axle 
lo^up  without  front  axle  lockup  would 
It'  almost  impcsjsable  to  maintain. 

b.  Wheel  Luck\Stquence  Test.  NHTSA 
e\p!.3iued  its  tei^tative  determination  in 
the  SNPRM  (Notice  5)  that  the  wheel 
lock  sequence  tef;t  would  identify  those 
vehicles  that  are  heavily  front  biased. 
Such  vehic.Jes  hqvegood  stability 
characteristics  bkause  their  front  brakes 
cluays  lojk  first  during  braking, 
regardless  of  test  Surface.  Accordingly,  a 
heavily  front  bia  .ed  vehicle  would  not 
need  to  be  subject  to  the  to.-que  wheel 
test,  since  it  would  be  considered  to 
have  inherently  i©od  stability 
characteristics,  ifoder  the  proposal,  a 
vehicle  would  need  to  meet  the  wheel 
ic(  k  sequence  te^t  requirements  on  all 
test  surfaces  that  jwould  result  in  a 
braking  ratio  of  bWween  0.15  and  0.80, 
inclusive,  at  eat  hj  o.^'two  vehicle  loading 
conditions:  GVUR  and  LLV\V.'>  The      ' 
wheel  lock  sequehce  test  would  requirv 
a  brake  applicatioia  at  a  linear, 
increasing  rate  suuh  that  lockup  of  the 
first  axle  is  achieved  be!v.«jen  0.5  and 
If  second. 
GRRF  rgreed  tol  the  proposed  wheel 


Inr!-  .3t,quence  test  and  planned  to  add 
it  to  Rl3  and  R13H.  Ford  and  Chrysler 
siattd  that  there  viere  insufficient  data 
to  establish  vvhether  the  wheel  lock 
sequence  test  could  be  consistently 
repeated.  Ford  believed  that  there  is 
potential  for  discrepancies  between 
manufacturer  testing  and  NHTSA 
testing. 

NHTSA  believes  that  Ford  and 
Chrysler  are  incorrect  in  their 
a3.sessment  of  the  wheel  lock  sequence 
test.  The  agency  notes  that  the  available 
test  data  indicate  that  the  wheel  lock 
.sequence  test  is  objective  and  can  be 


consistently  repeated.^  As  explained 
above,  the  wheel  lock  sequence  test  is 
the  first  part  of  the  adhesion  utilization 
test  procedure,  and  evaluates  whether 
there  is  sufficient  front  axle  bias  to 
ensure  stability  in  a  lock  up  situation. 
If  a  car  has  insufficient  front  axle  bias 
to  consistently  meet  the  wheel  lock 
sequence  test,  it  does  not  aufomaticallv 
fail  to  comply  with  FMVSS  No.  135. 
Rather,  it  would  be  tested  under  the 
torque  wheel  method,  if  the  vehicle 
pas.ses  the  torque  wheel  test,  the  wheel 
lock  sequence  test  results  are  irrelevant 
NHTSA  expects  that  90  to  95  percent 
of  cars  will  pass  the  wheel  lock  ■ 
sequence  test,  meaning  only  5  to  10 
percent  of  the  cars  will  have  to  be  tested 
with  the  torque  wheel  method.  This  will 
reduce  potential  testing  expenses  by  a 
greater  amount  than  the  agency  could 
have  foreseen  at  the  time  it  published 
the  1991  SNPRM.7 

Ford  requested  that  the  agency  specify 
a  braking  ratio  of  0.15  to  0.70  instead  of 
the  proposed  ratio  of  0.15  to  0.80.  It 
believed  that  this  change  would  help 
avoid  degradation  and  flat  spotting  of 
tires,  since  under  its  recommended 
ratios  only  wet  surfaces  would  be 
required. 

NHTSA  has  determined  that  it  would 
be  inappropriate  to  lower  the  upper 
limit  in  the  braking  ratios.  If  Ford's 
recommendation  were  adopted,  there 
would  be  no  assurance  of  stability  on 
typical  dry  .road  surfaces.  Therefore,  the 
agency  has  decided  to  require  the  wheel 
lock  sequence  test  be  performed  at  anv 
ratio  between  0.15  to  0.80. 

More  generally.  NHTSA  has 
considered  whether  the  range  of 
possible  test  surfaces  for  the  wheel  lock 
sequence  test  raises  practicability 
concerns.  The  agency  notes  thai  a 
manufacturer  will  not  need  to  test  a 
vehicle  on  every  possible  surface  but 
could  instead  make  predictions  based 
on  testing  at  several  points  and  brake 
design  characteristics.  Moreover, 
instead  of  using  the  wheel  lock 
sequence  test  to  screen  out  vehicles,  a 
manufacturer  could  conduct  only  the 
torque  wheel  tests,  which  do  not' 
involve  a  wide  range  of  test  surfaces,  if 


This  IS  defined  in  Sdction  S4  as  the  unloaded 
lehicle  weight  plus  the  weight  of  a  mass  of  180  kg. 
including  driver  and  in»trumenlation. 


•   Harmonizalion  of  B.-aking  Regulations.  Keporl 
Number  7,  Testing  to  Evaluate  Wheel  Lock 
Scfliience  and  Torque  Transducer  Proccdurp<i  " 
DOTHS  807611.  Febniary  1990 

'When  the  1991  SNPRM  was  published,  the 
percentage  of  cars  that  mav  have  been  required  to 
tie  torque  wheel  tested  was  already  small,  given  th..! 
the  agency  expected  that  95  percent  of  all  cars 
would  pass  the  wheel  lock  sequence  test.  Thus, 
only  five  percent  of  all  cars  were  expected  to  be 
torque  wheel  tested.  As  a  result  of  the  increased  use 
of  antdock  brake  systems  that  do  not  need  to  be 
torque  wheel  tested,  the  agency  anticipates  that  in 
model  year  1999.  the  number  of  cars  that  might 
need  torque  wheel  testing  will  be  less  than  one 
percent. 


a  manufacturer  doubted  that  its  vehicle 
could  pass  the  wheel  lock  sequence  test 
on  ail  applicable  test  surfaces.  Given  the 
availability  of  the  torque  wheel  test, 
NHTSA  believes  that  there  are  no 
practicability  concerns  presented  by  the 
wide  range  of  test  surfaces  in  the  wheel 
lock  sequence  test. 

Bendix  requested  that  NHTSA  clarif>- 
whether  the  definition  of  wheel  lock  iii 
57.2.1(0  is  applicable  to  all  testing 
situations  or  just  those  in  S7.2.  After 
reviewing  this  comment,  NHTSA  has 
modified  the  description  of  wheel  lock 
in  S7.2.1(f)  in  f  larify  that  it  only  applies 
for  purposes  «>.  the  adhesion  utilization 
test. 

MVMA  and  Ford  noted  that  the 
proposed  wheel  lo.k  •  -ouence  test 
permits  wheel  lockups  of  "less  than  0.1 
second;  '  however,  the  lialance  of  the 
SNPRM  permits  lockup  "for  not  longer 
than  0.1  second."  The  agency  has 
decided  to  standardize  this  factor  so  .nil 
references  to  wheel  lockup  will  read  -" 
<  0,1  second." 

MVMA.  Chrysler.  Ford.  Toyota,  and 
the  Japanese  Automobile  Manufacturers 
Association  (JAMA)  commented  that  it 
would  be  difficult  to  comply  with  the 
proposed  test  condition  for  lockup  to  he 
achieved  between  0.5  and  1.0  seconds 
after  initial  brrke  application.  Several 
commenters  suggested  an  upper  limit  of 
1.5  seconds,  which  they  believed  would 
still  preclude  spike  stops.  Ford 
suggested  that  the  requirement  specify 
no  maximum  time,  provided  the 
vehicle's  speed  was  greater  than  15 
kilometers  per  second  (km/s)  at  the  time 
lock  up  occurred. 

After  reviewing  the  available 
information  including  agency  testin«, 
NHTSA  has  determined  that  it  is 
appropriate  to  rai.se  the  ceiling  to  1.5 
seconds.  The  agency  has  decided  not  to 
remove  the  ceiling  altogether,  given  the 
need  to  have  a  specification  that  is 
independent  of  the  actual  pedal  force 
rate  since  the  pedal  force  rate  required 
to  achieve  lock  up  withm  a  specified 
time  will  vary  among  vehicles. 

Suzuki,  Toyota,  and  J.^MA 
recommended  that  S7.2. 3(c)(3)  be 
amended  to  allow  braking  force  to  be 
terminated  0.1  seconds  after  the  first 
axle  locks  or  when  the  front  axle  lo<:ks. 
Suzuki  stated  that  there  is  no  need  to 
require  continued  braking  beyond  the 
first  axle  lock,  since  the  test  is  designed 
to  determine  which  axle  locks  first. 
Toyota  and  JAMA  stated  that  if  the  rear 
axle  locks  first,  then  the  pedal  must  be 
immediately  released  to  prevent 
acciufciits. 

After  reviewing  the  comments. 
NHTSA  has  decided  to  modify 
S7.2.3(c)(3)  to  state  the  following:  "The 
pedal  is  released  when  the  second  axle 
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locks,  or  when  the  pedal  force  reaches 
1000  N  (225  lbs),  or  0.1  seconds  after 
first  axle  lockup,  whichever  occurs 
first."  This  modification  of  the  language 
should  avoid  the  problems  cited  by  the 
commenters. 

BMW  requested  that  the  wheel  lock 
sequence  test  be  run  at  speeds  of  50  km/ 
h,  claiming  that  the  conditions  proposed 
in  the  1991  SNPRM  demand  a  higher 
initial  speed  and  brake  pedal 
application  rate  than  the  OICA  proposal. 
NHTSA  believes  that  the  proposed  test 
speed  of  65  km  is  appropriate  for  safety 
and  consistent  with  ECE  R13H.  BMW 
neither  raised  a  safety  concern  nor 
provided  any  documentation  to  support 
its  request  to  lower  the  test  speed. 
Accordingly,  the  test  speed  for  the 
wheel  lock  sequence  test  is  adopted  as 
proposed. 

Ford,  Chrysler,  and  MVMA  requested 
deleting  the  speed  channel  filtering  test 
condition  or  clarifying  it  so  that  it 
applies  only  to  analog  instrumentation 
methods.  They  stated  that  a  low  pass 
filter,  having  a  low  cut-off  frequency  is 
applicable  to  analog  data  recording  but 
not  digital  data  recording. 

NHTSA  has  decided  to  clarify 
S7.2.3(g)  and  (h)  so  that  it  refers  only  to 
analog  instrumentation.  These  sections 
address  the  automatic  recording  of  data 
and  speed  channel  filtration  and  are 
unnecessary  for  digital  data  recording. 

In  the  1991  SNPRM  (Notice  5), 
NHTSA  proposed  a  modified  wheel  lock 
sequence  test  for  a  vehicle  equipped 
with  an  antilock  brake  system  on  one  or 
both  axles.  Under  this  proposal,  an  ABS 
equipped  vehicle  would  have  to  be 
capable  of  stopping  on  a  surface  with  a 
transition  from  a  high  PFC  to  a  low  PFC 
without  wheel  lockup  exceeding  0.1 
seconds,  after  decelerating  in  a  hard 
braking  from  100  km/g  to  a  stop.  The 
agency  believed  that  this  would  test  the 
ABS's  ability  to  compensate  for  changes 
in  surface  quality  and  conditions 
encountered  in  everyday  driving.  The 
agency  requested  comment  about  the 
need  to  adopt  other  aspects  of  Annex  13 
addressing  braking  efficiency  and  split 
coefficient  of  friction  surfaces,  as  more 
advanced  ABS  are  sold  in  the  United 
States. 

MVMA  and  Ford  requested  that 
vehicles  with  axles  not  directly 
controlled  by  ABS  be  allowed  to  be 
certified  as  complying  with  the  wheel 
lock  sequence  test.  They  incorrectly 
stated  that  while  the  1991  SNPRM  only 
applied  the  wheel  lock  sequence  test  to 
non-ABS  vehicles,  a  vehicle  with  rear 
wheel  only  ABS  should  also  be 
permitted  to  demonstrate  brake  balance 
by  the  wheel  lock  sequence  test.  They 
stated  that  the  use  of  the  wheel  lock 
sequence  test  is  unrelated  to  whether 


the  vehicle  is  equipped  with  ABS  and 
should  be  allowed  for  either  design  as 
an  alternative  to  the  torque  wheel  test. 

After  reviewing  the  comments, 
NHTSA  has  decided  that  only  vehicles 
without  any  ABS  should  be  required  to 
run  the  wheel  lock  sequence  test.  The 
agency  notes  that  differentiating 
between  all-wheel  and  rear-wheel  ABS 
as  it  relates  to  brake  balance  is  not 
appropriate  since  in  either  case  rear 
wheel  lockup  will  not  occur  if  the  ABS 
is  operational. 

c.  Torque  Wheel  Test.  Under  the  1991 
SNPRM  (Notice  5).  a  vehicle  that  failed 
any  single  test  run  of  the  wheel  lock 
sequence  test  would  be  subjected  to  the 
torque  wheel  ^  test  to  directly  measure 
braking  forces  under  a  wide  range  of 
deceleration  conditions  and  provide 
data  needed  to  generate  detailed 
adhesion  utilization  calculations.  Under 
the  proposal,  to  pass  the  torque  wheel 
test,  a  vehicle  would  need  to 
demonstrate  that  the  plots  of  its 
adhesion  utilization  performance  fell 
within  a  specified  range.  Section  S7.4.3 
sets  forth  the  test  conditions  for  the 
torque  wheel  procedure,  including 
initial  brake  temperature,  test  speed, 
pedal  force,  cooling,  number  of  test 
runs,  test  surface,  and  the  data  to  be 
recorded. 

NHTSA  tentatively  concluded  that  the 
torque  wheel  test  represented  an 
objective  and  repeatable  method  for 
gathering  data  for  the  construction  of 
adhesion  utilization  curves.  The  agency 
noted  that  the  torque  wheel  procedure 
requires  more  expensive  test  equipment 
and  more  time  to  administer  than  the 
wheel  lock  sequence  test. 

After  reviewing  the  available 
information,  NHTSA  has  decided  to 
modify  the  section  on  torque  wheel 
testing  in  S7.4  to  exclude  fi-om  testing 
any  car  equipped  with  ABS.  The  agency 
has  determined  that  adhesion  utilization 
testing  is  only  relevant  for  brake  balance 
in  the  event  of  lock  up,  which  will 
either  not  occur,  or  occur  for  negligible 
amounts  of  time,  on  wheels  controlled 
by  ABS.  Assuming  the  ABS  is  operating, 
this  is  true  for  vehicles  in  which  all 
wheels  are  directly  controlled  by  ABS, 
or  on  rear  wheel-only  ABS  vehicles.  In 
rear  wheel-only  ABS  vehicles,  the  front 
wheels  would  always  lock  before  the 
rear  wheels,  which  would  not  lock  at 
all,  or  lock  for  negligible  amounts  of 
time.  Accordingly,  the  number  of  cars 
that  will  have  to  undergo  adhesion 
utilization  testing  will  drop  to  a  s.Tiall 
percentage  of  the  overall  fleet  as  ABS 


becomes  more  prevalent  over  the  next 
few  years.^ 

GM.  Ford.  MVMA,  and  Chrysler 
requested  that  S7.4.3  be  changed  to 
require  stops  from  50  km/h  at  both 
GVWR  and  LLVW,  in  addition  to  the 
proposal  for  stops  from  100  km/h.  They 
stated  that  the  additional  test  runs 
would  increase  the  database's  statistical 
accuracy  and  provide  stopping  data  at 
the  speed  at  which  the  wheel  lock 
sequence  test  is  conducted.  They  state 
that  specifying  an  additional  test  speed 
will  reduce  the  standard  error  in  the 
estimate  by  30  percent.  In  additibn,  GM 
stated  that  by  specifying  two  test 
speeds,  a  manufacturer  would  no  longer 
be  able  to  design  speed  sensitive  brake 
systems  specificaily  designed  to  handle 
stops  from  100  km/h.  Similarly,  Ford 
commented  that  alternating  between  the 
test  speeds  would  avoid  speed 
conditioning  of  the  brakes. 

After  reviewing  the  comments  and 
other  available  information,  NHTSA  has 
decided  to  modify  S7.4.3  to  require  five 
stops  from  100  km/h,  and  five  stops 
from  50  km/h,  at  each  of  the  test 
weights,  LLVW  and  GVW.  for  a  total  of 
20  stops.  The  agency  agrees  with  the 
commenters  that  stops  ft^m  both  speeds 
will  prevent  speed  conditioning  and 
ensure  that  manufacturers  design  brakes 
that  will  be  effective  over  a  wide  range 
of  initial  speeds.  NHTSA  has  decided  to 
increase  the  maximum  pedal  force  rate 
to  200  N/second  (45.0  Ibs./sec.)  for  the 
stops  from  50  km/h  in  order  to  achieve 
sufficient  deceleration  levels. 

Ford  stated  that  the  paired  torque  and 
force  values  generated  for  S7.4.4  may 
not  be  uniformly  distributed  when 
plotted  against  each  other,  a  situation 
that  may  affect  the  overall  outcome. 
Ford  stated  that  data  point  distribution 
will  not  be  uniform  if  the  pedal  force 
and  the  vehicle  deceleration  are  not 
changing  linearly.  It  recommended 
using  a  linear  regression  analysis  after 
dividing  the  input  force  into  several 
increments  and  averaging  all  data  points 
within  the  respective  increments  to 
yield  a  single  average  value  for  that 
increment. 

NHTSA  has  determined  that  the 
modification  recommended  by  Ford  is 
not  necessary.  The  agency  believes  that 
there  will  be  no  "constant  pedal  force" 
increments  at  all,  if  the  rates  of  pedal 
force  application  are  held  within  the 
Hmits  prescribed  in  S7.4.3(c).  The 
agency  notes  that  in  evaluating  this 
phenomenon  in  the  context  of  worst 
case  scenarios.  VRTC  determined  that 


"Torque  wheels  are  strain  gauge  umsiruniented 
devices  that  fit  between  the  brake  rotor  or  (irum  and 
the  wheel  assembly,  and  which  directly  measure 
the  reaction  torque  that  is  developed  by  the  friction 
between  the  tire  and  road  surface  during  braking. 


"The  agency  estimates  that  by  model  year  1999, 
when  FMVSS  No.  135  will  come  into  full  force, 
approximately  85-90  percent  of  passenger  cars  will 
be  ABS-equipped. 
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there  was  no  sij;nificant  change  in  the 
rfi.su  Its.'" 

Ford  and  MVJMA  commented  that  the 
test  condition  inS7.4.3(i).  which 
specifies  20  to  25  snubs  from  50  kin/h 
at  each  of  the  two  loading  conditions,  is 
excessive.  They  state  that  one  or  two 
stops  from  each  loading  t:ondifion 
would  be  sufficient  for  determining 
variable  proportioning  valve  (VPV) 
performance.  Alternatively.  Ford  and 
.MVMA  stated  that  the  digital  data 
oblnined  for  eaqh  of  the  torque  wheel 
lest  slops  would  provide  another  source 
of  data  for  determining  variable 
proportioning  v&lve  perfonnance.  They 
requested  that  if  the  agency  decides  to 
require  20  to  25  snubs,  then  the  snubs 
be  performed  at  the  end  of  the  te.st 
sequence  to  avoid  any  non-repeatable 
conditioning  of  the  brake  lining. 

NHTSA  has  determined  that  20  to  25 
.snubs  to  determine  the  variable 
proportioning  valve  performance  may 
be  unnecessary,  but  that  the  suggested  1 
to  2  stops  would  be  inadequate  to  cover 
the  entire  range  of  brake  pressures.  The 
ageni:y  has  decided  to  modify  S7.4.3{i) 
to  specify  15  sniibs.  The  agency  believes 
that  this  test  procedure  will  be  sufficient 
to  appropriately  evaluate  variable 
proportioning  valve  performance 
without  introducing  unnecessary 
conditioning  of  brake  linings.  The 
agency  notes  that  these  extra  snubs  are 
only  needed  whtn  ihe  vehicle  is 
equipped  with  a  variable  proportioning 
valve.  With  fixed  proportioning,  the  test 
is  a  .static  test,  which  will  have  no  effei;! 
on  conditioning  pi  the  brake  linings. 

Ford  stated  that  the  linear  regression 
•  lata  should  onfy  include  torque  data 
collected  when  the  vehicle  deceleration 
is  within  the  range  of  0.15g  to  f).8()g 
rather  than  when  torque  output  values' 
are  >  34  N/minula. 

NHTS.\  agrees  with  Fords  comnietit 
and  has  modified  S7.4.4(b)  to  reflect  this 
(  hange.  The  agency  believes  that  it 
would  be  inappropriate  to  u.se  data 
Compiled  outside  the  required 
performance  ranie  of  the  torqwe  u!iet;l 
test,  since  such  (fata  may  not  be  relevant 
k)  the  actual  performance  requirements. 
GRRF.  GM,  Fo»d.  the  MVMA.  Suzuki. 
I. ^MA.  Toyota,  Honda,  and  OICA 
commented  that  the  upper  limit  line  in 
Figure  2  in  S7.4.4(h)  (represented  in 
S7.4.5.1  by  the  equction  z  =  0.1  +  0.7 
(k  -0.2))  is  unnecessary  and  should  be 
eliminated.  Ford  and  GM  stated  that  the 
line  is  unnecessaty  because,  even 
though  the  wheel  lock  sequence  test  has 
no  check  for  excessive  front  bias,  the 


"•"Harmonization  of  Braking  Rpgiilations.  Report 
.Number  7.  Testing  to  Bvaluate  Wheel  I.ock 
Sequence  and  Torque  Transducer  Proce<iures." 
DOT  H.S  807611.  February  1990. 


cold  effectiveness  test  does.  Suzuki. 
JAMA.  Toyota,  and  OICA  stated  that  the 
adhesion  utilization  requirement  in 
S7.4.5.2  for  a  rear  axle  is  more  stringent 
than  the  requirement  than  S7.4.5.1 . 
making  S7.4. 5.1  redundant. 

NHTSA  agrees  with  the  commenters 
that  a  vehicle  that  is  so  front-bia.sed  that 
it  would  not  satisfy  the  efficiency 
requirement  proposed  in  Notice  5  ' 
would  in  all  probability  not  be  able  to 
meet  the  cold  effectiveness  and/or  other 
stopping  performance  requirements  in 
the  standard.  Therefore,  the  efficiency 
requirement  proposed  in  S7.4.5.1  of  ' 
Notice  5  is  essentially  redundant. 
Accordingly,  the  agency  has  decided  not 
to  include  the  upper  line  in  Figure  2.  In 
addition  to  deleting  the  area  of  Figure  2 
defined  by  the  eouation  z  =  0.1  +  0.7 
(k-0.2).  NHTSA  is  modifying  S7.4.5  by 
deleting  the  text  of  S7.4.5  and  S7.4.5.1.' 
and  renumbering  S7. 4.5. 2  as  S7. 4. 5. 

Chrysler  recommended  using  deep 
dish  wheels  and  changing  tires  on  the 
torque  wheels,  claiming  diat  u.se  of 
torque  wheels  will  deform  normal  road 
wheels  by  pushing  them  further  out 
than  their  normal  position.  Ford  and 
MVM.A  requested  that  the  agent  y 
modify  the  requirement  to  permit  use  of 
a  separate  set  of  tires  in  the  torque 
wheel  test,  ba.sed  on  its  concern  that 
lockup  situations  in  other  tests  under 
FMVSS  No.  135  could  flatten  or  wear 
spots  on  tires. 

NHTSA  has  decided  to  permit 
manufacturers  to  use  a  separate  set  of 
tires  for  the  torque  wheel  test,  even 
though  the  agency  believes  that  it  is 
unlikely  that  the  tires  will  be  worn 
down  prior  to  the  adhesion  utilization 
test  which  comes  at  the  beginning  of 
FMV.SS  No.  133's  test  sequence,  the 
agency  notes  that  new  tires  will  not  alter 
the  adhesion  utilization  curve  for  the 
vehicle.  The  agency  agrees  with 
Chrysler  that  manufacturers  using  deep 
dish  rims  can  avoid  tire  demounting 
and  thus  simplify  testing,  if  they  can  ii.=;e 
such  rims  with  tires  already  mounted. 
Based  on  the.se  considerations,  the 
agt^ncy  has  modified  S7.4.2(dJ  to  permit 
optional  use  of  a  separate  set  of  tires  for 
the  toroue  wheel  test. 

Suzuki  commented  that  for  purposes 
of  the  torque  wheel  test,  the  definition 
of  LLVW  should  be  changed  to 
unloaded  weight  plus  200  kg.  rather 
than  the  present  180  kg.  It  stated  that 
180  kg  may  be  insufficient  to  cover  the 
total  weight  of  the  driver  and  required 
in.strumentation. 

NHTSA  believes  that  most 
in.stnimentafion  packages  fall  within  the 
180  kg  specified  in  the  Standard. 
Moreover,  the  agency  is  not  aware  of 
any  instrumentation  packages  that 
exceed  the  weight  allowed  for  LLVW 


testmg.  Based  on  these  considerations, 
the  agency  has  decided  not  to  chanoe 
S7.4.2.  '^ 

Hunter,  a  manufacturer  of  a  brake 
balance  tester,  stated  that  its  device  c;an 
provide  results  similar  to  a  road 
transducer  pud.  It  further  stated  that  its 
device  car.  be  used  without  Ihe  need  tn 
modify  the  vehicle. 

NHTS.'\  is  aware  of  Hunters  brake 
haiance  tester,  which  is  a  simplified 
version  of  the  road  transducer  pad. 
While  the  Hunter  device  can  provide  a 
rough  measure  of  adhesion  utilization. 
NHTSA  believes  that  the  methods  of 
measuring  adhesion  utilization  adopted 
by  the  agency  are  superior  to  the  I  lunler 
device,  since  the  torque  wheels  ^^  aluate 
adhe,;ion  utilization  more  preci^c-lv.  The 
agency  notes  that  the  automotive 
industry  and  foreign  governments 
interested  in  harmonization  have  .stated 
that  the  proposed  methods  of  measuring 
AU  are  appropriate. 

In  the  1991  SNPRM.  the  agency  slated 
that  assuming  one  torque  wheel 
equipment  package  will  service  the 
needs  for  five  years  of  typical  yearly 
production  runs  of  30.000  to  l()0,t)6o 
vehit.les.  the  torque  wheel  would  result 
in  a  uiiit  cost  increase  of  Sn.l5  to  SO. 50 
per  vehicle. 

KeLsey-Hayes  stated  that  .NHTSA 
underestimated  the  expense  of  tonjue 
wheel  equipment.  It  stated  that  the 
agency's  discussion  of  the  economic 
burden  associated  with  the  cost  of  one 
set  of  torque  wheels  over  a  test  run  is 
misleading  and  incomplete,  since 
rujmerous  sets  of  torque  wht-el 
in.strumentation  will  be  required. 

NHTS.\  believes  that  its  estimates  in 
tlie  1991  SNPRM  were  reasonably 
accurate,  with  the  following  miiuir 
modifications.  The  agency  expet.ts  th;il 
the  co.st  for  a  set  of  four  torque  wheels 
(including  adapters  to  aciiommodatt!    " 
varying  wheel  mounting  bolt  patterns} 
to  he  approxim.itely  $40,000  and 
S  13.000  for  the  on-board  digital  data 
acquisition  sy.stem  that  will  record  tin- 
testing  results.  The  equipment  should 
last  five  production  years,  which 
correlates  to  an  annual  expense  ol 
Si  1. out)  per  year.  This  figure  is  further 
reduced  when  amortized  on  a  per 
vehicle  basis.  The  agency  estimates  that 
direct  labor  costs  for  each  test  to  be 
approximately  $50  (including  costs  tor 
instrumentation  tet.hnicians.  and 
drivers).  The  agency  estimates  that  the 
marginal  cost  increase  per  car  attributed 
to  the  torque  wheel  test  will  he  between 
SO. in  and  S0.16,  depending  on  the  size 
of  the  vehicle's  production  run  and  the 
number  of  vehicles  in  the  run  that  the 
manufacturer  wants  to  test,  since  the 
manufacturer  need  not  test  ever>* 
vehicle  in  a  vehicle  run.  The  agency         j 
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further  notes  that  less  than  1.0  percent 
of  vehicles  will  actually  have  to  undergo 
the  test  by  model  year  1999,  given  that 
most  vehicles  will  be  equipped  with 
antilock  systems  and  even  most  of  those 
non-ABS  equipped  vehicles  will  pass 
the  wheel  lock  sequence  test.  Based  on 
the  above  considerations,  NHTSA  has 
concluded  that  the  expense  and  time 
required  to  administer  the  torque  wheel 
test  will  not  pose  an  unreasonable 
burden  on  manufacturers. 

The  agency  notes  that  torque  wheels 
have  been  in  use  at  least  for  the  last  50 
years  for  evaluating  vehicle 
characteristics  other  than  adhesion 
utilization.  Most  of  the  major  vehicle 
manufacturers  already  have  torque 
wheels  and  use  them  extensively. 
Therefore,  the  cost  of  torque  wheels  for 
FMVSS  No.  135  needs  to  be  amortized 
over  more  than  just  its  use  in  evaluating 
adhesion  utilization. 

No  costs  associated  with  the  test 
surface  are  expected  for  torque  wheel 
testing  because  a  high  coefficient  of 
friction  test  surface  is  already  required 
for  testing  under  the  existing  standard. 
No  costs  are  expected  for  the  wheel  lock 
sequence  test  because,  if  enough 
surfaces  are  not  already  available  to 
potential  users,  they  could  use  the 
torque  wheel  test,  given  that  it  would  be 
cheaper  to  use  than  constructing  and 
maintaining  new  test  surfaces.  In  other 
words,  costs  associated  with  the  wheel 
lock  sequence  test  might  be  so  high  that 
manufacturers  would  go  direcily  to  the 
torque  wheel  test  to  incur  lesser  costs. 

6.  Cold  Effectiveness 

The  cold  effectiveness  test  evaluates 
the  ability  of  a  vehicle's  brake  system  to 
bring  a  vehicle  to  a  quick  and  controlled 
.stop  in  an  emergency  situation.  In  the 
1991  SNPRM,  NHTSA  proposed  the 
same  cold  effectiveness  test  as  proposed 
in  the  1987  SNPRM,  with  some  minor 
modifications.  Specifically,  the  agency 
proposed  that  vehicles  would  have  to 
stop  within  70  m  in  both  the  fully 
loaded  and  lightly  loaded  conditions. 
Based  on  testing  and  information 
supplied  by  the  commenters,  the  agency 
believed  that  this  stopping  distance 
requirement  for  a  cold  effectivene.ss  test 
is  equivalent  in  stringency  to  the  current 
requirement  in  FMVSS  No.  105.  The 
agency  continues  to  believe  that  the 
requirf.ments  for  the  cold  effectiveness 
test  are  of  equivalent  stringency,  as 
explained  below. 

Like  the  other  effectiveness  tests,  tlie 
proposed  stopping  distance 
requirements  for  the  cold  effectiveness 
test  was  expressed  in  the  form  of  an 
equation.  Specifically,  this  equation 
provides  that  stopping  distance  must  be 
less  than  or  equal  to  O.IOV  +  O.OOfiOV, 


where  V  refers  to  velocity  in  km/h.  The 
first  part  of  the  equation,  the  O.IOV 
term,  accounts  for  brake  system  reaction 
time  of  0.36  second.  The  second  part  of 
the  equation,  0.0060V,  represents  an 
assumed  mean  fully  developed 
deceleration  rate.  The  specified 
performance  criterion  is  not  the 
deceleration  rate  or  the  system  reaction 
time,  but  the  stopping  distance. 

Commenters  disagreed  about  the 
stringency  of  the  proposed  stopping 
distance  tests.  While  GRRF  agreed  to  the 
proposed  70  m  requirement  in  the 
interest  of  harmonization,  CM,  Ford, 
MVMA,  Advocates,  and  the  CAS 
disagreed  with  the  proposed  stopping 
distances.  CM  stated  that  the  reduction 
in  maximum  allowable  pedal  force 
increased  stringency  by  27  percent.  It 
further  stated  that  of  nine  cars  it  tested, 
three  failed  to  meet  the  proposed  70  m 
and  an  additional  four  failed  to  meet  the 
70  m  within  10  percent  compliance 
margin.  Based  on  this  information,  CM 
argued  that  a  significant  number  ofits 
vehicles  would  fail  the  proposed  cold 
effectiveness  test,  even  though  they 
would  comply  with  FMVSS  No.  105. 
Ford  and  MVMA  stated  that  the 
stopping  distance  was  appropriate  if  the 
FFC  were  raised  to  1.0. 

In  contrast.  Advocates  and  CAS 
commented  that  the  proposed  stopping 
distances  were  not  sufficiently  .stringent. 
Advocates  stated  that  the  stopping 
distance  should  be  reduced  from  70  m 
in  order  to  force  more  original 
equipment  manufacturers  to  include 
ABS  and  brake  power  assist  units  as 
standard  equipment.  CAS  objected  to 
increasing  the  reaction  time  component 
in  the  stopping  distance  formula. 

After  reviewing  the  available 
information,  NHTSA  has  determined 
that  requiring  a  passenger  car  to  come 
to  a  complete  stop  within  70  m  (230 
feet)  from  100  km/h  (62.1  mph)  provides 
an  appropriate  level  of  braking 
performance.  The  agency  has  decided  to 
require  the  cold  effectiveness  test  to  be 
conducted  at  both  LLVW  and  GVWR.     • 
with  the  pedal  force  being  between  65 
and  500  N  (14.6  to  112.4  lbs). 

As  it  has  emphasized  in  earlier 
notices,  NHTSA  notes  that  it  is 
inappropriate  to  look  only  at  the  raw 
numbers  in  FMVSS  No.  105  and  FMVSS 
No.  135  and  state  that  one  standard  is 
more  or  less  stringent  than  the  other. 
Agency  tests  conducted  on  identical 
vehicles  to  the  performance 
recjuirements  in  FMVSS  No.  105  and 
FMVSS  No.  135  indicate  that  the 
average  margin  of  compliance  for  (he 
cold  effectiveness  tests  at  GVWR  in  the 
two  standards  were  almost  identical 
(11.5  percent  for  FMVSS  No.  135,  and 
11.9  percent  for  FMVSS  No.  105). 


Therefore,  NHTSA  does  not  agree  with 
GM's  assertions  that  FMVSS  No.  135  is 
more  stringent  than  FMVSS  No.  105. 

NHTSA  notes  that  the  stopping 
distances  specified  in  FMVSS  No.  135 
are  slightly  longer  than  the  distances 
specified  in  FMVSS  No.  105. 
Nevertheless,  the  agency  is  confident 
that  the  two  FMVSSs  provide  a 
comparable  level  of  safety,  for  the 
following  reasons.  First,  the  new 
burnish  procedure  in  FMVSS  No.  135. 
which  is  closer  to  real  world  practice,  is 
not  as  severe  as  that  in  FMVSS  No.  105. 
As  a  result,  the  longer  stopping 
distances  in  the  new  standard  are 
mostly  attributable  to  the  less  severe, 
but  more  realistic,  burnish  procedures, 
not  to  an  inherent  weakening  of  brake 
efficiency  requirements.  Second,  the 
maximum  allowable  pedal  force  has 
been  reduced  from  150  lbs  in  FMVSS 
No.  105  to  112.4  lbs  in  FMVSS  No.  135. 
Along  with  lengthening  the  stopping 
distances  slightly,  the  lower  pedal  force 
will  more  closely  reflect  the  pedal  fon.es 
likely  to  be  applied  by  real  world 
drivers,  as  opposed  to  those  on  a  test 
track. 

NHTSA  notes  that  CAS  incorrectly 
assumes  that  increasing  the  brake 
reaction  time  component  in  the 
stopping  distance  equation,  by  itself, 
decreases  the  test's  stringency.  Brake 
reaction  time  is  merely  part  of  a  formula 
by  which  stopping  distances  are  gauged, 
but  it  is  the  stopping  distance,  and  not 
the  formula,  which  determines  the 
stringency  of  the  rule.  To  illustrate,  in 
the  1991  SNPRM,  the  agency  increa.sed 
the  reaction  time  component  of  the  cold 
effectiveness  test  equation  from  0.07V  to 
O.IOV.  However,  the  stopping  distance 
remained  at  70  m.  To  compensate  for 
this  change  in  the  system  reaction  time. 
the  deceleration  term  was  modified 
slightly.  Accordingly,  a  vehicle  must 
still  stop  in  70  m,  so  there  is  no  actual 
increase  or  decrease  in  sfringenry  from 
the  first  SNPRM. 

NHTSA  believes  that  Advo<:ates' 
concern  about  the  installation  of  power 
assist  units  is  moot.  According  to 
Wards  Automotive  Reports  (December 
30,  1993  and  April  18,  1994  Reports),  all 
current  U.S.  cars  and  import  cars  are 
equipped  with  power  brakes.  Moreover, 
antilock  brake  systems  are  quickly 
becoming  a  feature  available  on  many 
cars.  As  stated  above,  by  MY  1999  the 
agency  expects  85  to  90  percunf  of  all 
new  cars  to  be  ABS-equipped.  The 
market  is  responding  directly  to 
consumer  preference,  and  therefore 
Advocates'  goal  of  having  more  vehicles 
equipped  with  ABS  is  being  achieved 
without  a  more  stringent  stopping 
di.stance  requirement. 
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NHTSA  disagrees  with  GMs 
comment  that  the  cold  effectiveness 
stopping  distance  requirements  are  27 
percent  more  stringent  due  to  lower 
allowable  pedal  force,  because  cold 
effectiveness  stops  are  usually  not  pedal 
force  limited.  In  other  words,  despite 
the  maximum  allowable  pedal  force  of 
1.50  lbs  in  FMVSS  No.  105.  vehicles 
rarely  needed  to  be  braked  with  such  a 
pedal  force  to  pass  the  stopping  distance 
requirement.  In  fact,  pedal  forces  rarely 
exceeded  the  112,4  lbs  (500  N) 
permitted  in  FMVSS  No.  135.  Therefore, 
the  agency  does  not  believe  that  the 
lower  maximum  pedal  force  allowed  in 
the  new  standard  will  resuh  in 
increasing  the  stringency  of  the  cold 
effectiveness  requirements  in 
comparison  with  FMVSS  No.  105. 

Toyota  commented  that  the  minimum 
initial  brake  temperature  should  be 
raised  ft-om  50  »C  to  65  "C.  but  did  not 
give  any  reasons  for  the  request. 

Based  on  testing  conducted  at  VRTC. 
NHTSA  believes  mat  the  present 
minimum  initial  brake  temperature, 
which  was  proposed  in  the  NPRM  and 
the  two  SNFRMs.  represents  an 
appropriate  temperature  at  which  to 
begin  the  cold  effectiveness  test  runs, 
and  has  no  information  indicating  it 
should  be  changed.  Therefore,  the 
agency  is  retaining  the  initial  brake 
temperature  requirement  as  proposed. 

7.  High  Speed  Effectiveness 

In  the  1991  SNPRM  (Notice  5). 
NHTSA  proposed  a  high  speed 
effeciiveness  test  because  cars  are 
sometimes  driven  at  higher  speeds  than 
provided  for  in  the  cold  effectivene.ss 
test  that  is  conducted  at  100  km/h  (62.1 
mph).  The  agency  proposed  that  under 
the  high  speed  effectiveness  test  for 
vehicles  capable  of  a  maximum  speed 
over  125  km/h,  a  viahicle  would  be 
tested  at  a  speed  representing  80  percent 
nf  its  maximum  speed,  with  a  maximum 
limit  of  160  km/h  (|99.4  mph).  The  upper 
speed  limit  was  specified  due  to  facility 
limitations  and  .saffHy  concerns  during 
testing.  The  agency  propo.sed  that  the 
high  speed  test  woUld  only  be 
conducted  for  vehicles  with  a  maxinuim 
speed  greater  than  125  km/h.  The 
agency  proposed  a  new  equation  to 
reflect  the  change  ih  system  reaction 
lime  from  0.07V  to  O.IOV.  The  agency 
statud  that  while  tho  S.NTRM  proposal  is 
niore  stringent  ihar  jthe  latest  GRRF 
propose  1.  the  agenc)|'s  test  (\?Aa 
indicated  that  all  test  cars  would  be  able 
to  meet  the  propose^  requirement. 

The  GKRF  genere  lly  accepted  the  high 
speed  effectiveness!  formula,  and  the 
maximum  test  speejd  limit. 
Nevertheless,  it  requested  that  NHTSA 
delete  the  lower  speed  limit  proposed  in 


the  1991  SNPRM.  since  Rl3  does  not 
specify  a  lower  limit.  GRRF  further 
stated  that  the  cold  effectiveness  test 
and  high  speed  effectiveness  te.sts  are 
qualitatively  different  because  the 
former  is  run  with  the  engine  in  neutral, 
while  the  latter  is  nm  with  the  engine 
in  gear. 

NHTSA  is  pleased  that  the  GRRF  has 
agreed  to  incorporate  the  proposed  high 
speed  test  in  R13H.  Nevertheless,  the 
agency  believes  that  it  is  necessary  to 
include  the  lower  limit  test  speed. 
Accordingly,  NHTSA  has  decided  not  to 
conduct  the  high  speed  test  for  vehicles 
with  a  maximum  speed  under  125  km/ 
h.  since  it  would  be  illogical  and  would 
provide  no  safety  benefits  to  conduct  a 
high  speed  test  at  a  lower  speed  than  the 
speed  required  by  the  cold  effectiveness 
test.  The  agency  notes  that  80  percent  of 
the  lowest  maximum  speed  for  the  high 
speed  effectiveness  test  is  100  km/h. 
The  agency  does  not  believe  that 
running  a  high  speed  test  at  a  speed 
lower  than  100  km/h.  the  cold 
effectiveness  test  speed,  is  worthwhile, 
regardless  of  engine  drive  position. 

Ford  commented  that  the  test  should 
be  run  only  at  GVWR.  but  gave  no 
reason  for  deleting  the  LLVW  run. 

NHTSA  has  decided  that  it  is 
consistent  with  the  interests  of  motor 
vehicle  safety  to  test  at  both  GVWR  and 
LLVW  since  vehicles  are  used  at  both 
weights.  Similariy.  it  is  in  the  interest  of 
international  hannonization  to  test  at 
both  load  conditions,  since  Rl3  does  so 
Accordingly,  in  FMVSS  No.  135's  high 
speed  effectiveness  test,  a  vehicle  will 
be  tested  at  both  LLVW  and  GVWR.  The 
test  will  be  conducted  at  a  pedal  force 
between  R5  and  500  N  (14.6  to  11''  4 
lbs). 

JAMA  and  Toyota  recommended 
specifying  only  four  runs  at  high  speeds 
instead  of  the  six  proposed  in  the  1991 
SNPRM. 

NHTSA  previously  addressed  this 
issue  in  the  1967  SNPRM  in  which  the 
agency  proposed  increasing  the  number 
of  test  runs  from  four  to  six.  In  that 
notice.  NHTSA  explained  that  such  a 
change  would  minimize  driver  effects 
and  decrease  test  variability,  because 
the  prescribed  performance  would  hnvc 
to  be  achieved  en  only  one  stop  in  the 
six  runs.  Even  though  reducing  the 
number  of  runs  to  four  might  nominally 
decrease  the  expense  of  the  test,  .such  a 
change  could  ir.crease  the  test's 
stringency. 

8.  Sy.stem  Failure 

In  previous  notices,  NHTSA  proposed 
stopping  distance  requirements  for 
situations  involving  the  engine  being 
off,  antilock  functional  failure,  variable 
proportioning  valve  failure,  hydraulic 


circuit  failure,  and  the  power  assist  unit 
being  inoperative.  Aside  from  the 
engine  off  requirement.  FMVSS  No.  105 
includes  similar  requirements  which  are 
crucial  if  part  of  the  service  brake 
system  or  engine  should  fail  or  bet:ome 
inoperative.  These  requirements  ensure 
that  the  vehicle's  brake  system  will  still 
be  able  to  bring  the  vehicle  to  a 
controlled  stop  within  a  rea.sonable 
distance. 

a.  Stops  with  engine  off.— In  the 
NPRM  and  two  SNPRMs.  NHTSA 
proposed  requirements  to  address  stops 
with  the  engine  off.  The  agency 
explained  that  the  proposed 
requirement  was  reasonable  since 
engine  stalHng  is  a  relatively  common 
occurrence,  even  though  FMVSS  No. 
105  does  not  include  a  comparable 
requirement.  The  proposal  to  require 
vehicles  to  stop  within  73  m  after 
engine  failure  was  slightly  less  stringent 
than  the  1987  SNPRM's  proposed 
requirement  for  stops  within  70  m.  The 
agency  stated  that  the  proposal  was 
consistent  with  the  latest  proposal  by 
GRRF  and  thus  will  promote 
harmonization. 

Advocates  and  CAS  were  concerned 
that  the  longer  permissible  stopping 
distance  of  73  m  in  the  engine  failure 
condition  would  increase  crashes.  The 
GRRF  recommended  that  the  vehicle  be 
able  to  stop  after  engine  failure  within 
70  m  rather  than  the  proposed  73  m. 
The  GRRF  stated  that  the  requirrmenfs  • 
of  R13  and  R13H  should  be  easily  met. 
provided  that  there  is  an  adequate 
reservoir  in  the  braking  system  and  a 
non-return  valve  is  fitted'to  the  brakes. 
This  equipment  should  ensure  that  the 
brakes  can  operate  even  without  the 
engine  running. 

NHl  SA  has  decided  to  adopt  the 
engine  failure  test  with  a  stopping 
distance  of  70  ni.  Throughout  the 
rulemaking,  the  agency  has  attempt«il  to 
make  the  engine  failure  stopping 
distance  consistent  with  GRRF  and 
consistent  with  the  stopping  di.stanu; 
requirement  in  the  cold  effeciiveness 
test.  In  the  lOQl  SNTRiM.  the  agency 
stated  thai  its  proposal  was  consi.stent 
with  the  GRRF.  Tiiis  was  true  when  t!ie 
stopping  distance  was  73  ni  for  bnth  tJie 
cold  eife.jtiveness  and  engine  off  tests. 
Since  the  cold  eff^jctiveness  stopping 
distance  is  now  70  m.  the  sf^ency  is 
adopting  a  stopping  distance  of  70  m  fo. 
the  engine  off  test.  The  engine  off  test 
will  be  performed  at  GVWR.  with  six 
stops  from  100  km/h.  using  a  pedal 
fo.'"ce  bt;tween  65  N  and  500  N. 

h.  Antilock  functional  failure.— \n  tl.e 
two  SNPRMs.  NHTSA  proposed 
separating  the  antilock  and  variable 
proportioning  valve  failure 
requirements  into  different  .sections  to 
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reflixt  the  differing  failure  modes.  In  the 
1991  SNPRM,  the  agency  proposed 
slightly  different  stopping  distances  to 
reflect  the  increase  in  system  reaction 
time  and  higher  decelerations  on  the 
cold  effectiveness  test,  while 
maintaining  the  same  percentages  as  in 
the  1987  SNPRM. 

For  Antilock  functional  failure, 
NHTSA  proposed  a  stopping  distance  of 
85  m  from  a  test  speed  of  100  km/h.  The 
proposed  requirement  would  apply  only 
to  functional  failures  of  the  ABS  system 
and  not  to  structural  failures  that  are 
covered  by  the  hydraulic  circuit  failure 
requirements.  The  proposed  stopping 
distance  maintains  the  philosophy  that 
antilock  functional  failure  performance 
should  be  80  percent  of  the  cold 
effectiveness  performance  requirement, 
and  is  consistent  with  the  requirements 
adopted  for  Regulation  R13H. 

Without  explaining  what  it  pert.eived 
to  be  inconsistent,  Fiat  requested  that 
the  agency  make  the  antilock  failure 
requirements  in  FMVSS  No.  135 
consistent  with  R13H.  Advocates  and 
CAS  requested  that  NHTSA  adopt  a 
stopping  distance  of  80  meters  as 
proposed  in  the  NPRM.  They 
commented  that  the  SNFRM's  proposed 
stopping  distance  of  85  meters,  while 
lower  than  the  distance  proposed  in  the 
1987  SNPRM.  still  exceeded  the  NPRM 
by  5  meters. 

NHTSA  has  decided  to  adopt  the  85 
meter  stopping  distance  requirement  for 
antilock  functional  failure,  as  proposed. 
The  agency  believes  Fiat's  comment 
mnst  have  been  based  on  a  mistaken 
impression  that  the  requirement  in 
Regulation  13H  was  some  other  value. 
In  fact,  the  two  requirements  are 
harmonized. 

The  observations  of  CAS  and 
Advo<:ates  that  the  performance 
requirement  has  changed  by  5  meters 
since  the  NPRM  (Notice  1)  is  correct. 
Due  to  various  changes  in  the  equations, 
which  have  been  explained  in  the  two 
SNPRMs,  the  proposed  requirement 
went  from  80  meters  to  86  meters,  and 
then  back  to  85  meters.  Nevertheless, 
the  80  percent  of  cold  effectiveness 
performance  concept  has  been 
maintained  throughout  this  rulemaking. 
The  value  being  adopted  is  in  agreement 
with  that  philosophy,  is  harmonized 
with  the  proposed  Regulation  13H,  and 
is  considerably  more  stringent  than  the 
corresponding  requirement  in  FMVSS 
No.  105.  CAS  and  Advocates  have 
provided  no  justification  for  returning  to 
an  80  meter  value. 

Ford,  ITT-TEVES.  CM,  BMW, 
Chrysler,  the  GRRF,  and  MVMA 
requested  that  the  agency  clarify  the 
definition  of  an  ABS  "functional  faflure 
simulation"  to  indicate  that  only  the 


ABS  system  is  covered  by  this 
requirement.  CM  and  Chrysler  stated 
that  the  ABS  failure  test  should  not  be 
misunderstood  to  include  failures 
affecting  other  aspects  of  the  service 
brake  system.  They  explained  that 
although  ABS  have  previously  been 
added  on  to  the  service  brake  system, 
increasingly  ABS  is  completely 
integrated  into  the  service  brake  system. 

Based  on  the  comments.  NHTSA 
believes  that  it  is  necessary  to  clarify  the 
meaning  of  the  phrase  "any  single 
functional  failure  in  any  such  system." 
Since  this  requirement  applies  to 
antilock  systems,  only  a  failure  in  an 
antilock  system  is  covered  by  this 
requirement.  Nevertheless,  if  a 
functional  failure  of  the  ABS  also  affects 
or  degrades  the  service  brake  system,  no 
artificial  means  are  entailed  to  keep  the 
service  brake  system  intact  when  that 
failure  is  introduced.  In  such  n 
situation,  the  vehicle  with  the  failed 
ABS  and  failed  service  brake  system 
resulting  from  the  single  failure,  will 
then  be  subjeci  to  both  the  ABS  failure 
and  partial  system  failure  tests.  As  the 
commenters  state,  manufacturers  are 
increasingly  building  integrated  brake 
systems  rather  than  installing  add-on 
antilo<:k  systems.  The  agency  believes 
that  this  requirement  is  appropriate 
since  it  will  prohibit  any  single  ABS 
failure  from  degrading  the  service  brake 
systems  beyond  the  performance 
requirements  of  the  ABS  failure  test.  To 
ensure  clarity.  NHTSA  has  decided  to 
add  the  following  provision  to 
S7.8. 2(g)(1):  "Disconneci  the  functional 
power  source,  or  any  other  electrical 
connector  that  would  create  a  functional 
failure." 

Ford  recommended  deleting  the  ABS 
functional  failure  test  at  LLVW,  .stating 
it  was  the  same  as  the  LLVW  cold 
effectiveness  test,  if  the  ABS  functional 
failure  is  limited  to  a  non-actuation 
failure  mode.  In  the  cold  effectiveness 
test,  ABS  is  active  and  therefore  may 
actuate  during  the  test.  For  the  ABS 
functional  failure  test,  the  ABS  is  not 
working.  If  the  ABS  is  of  an  add-on  type 
design  rather  than  an  integrated  system, 
and  if  the  cold  effectiveness  test  is 
conducted  at  a  brake  force  level  that 
does  not  result  in  activation  of  the  ABS, 
then  it  is  true  that  the  tests  would  be 
redundant.  However,  in  many  cases  one 
or  both  of  those  conditions  are  not  met. 
■SO  the  tests  would  be  different. 
Therefore,  it  would  be  inappropriate  to 
delete  the  test  as  requested  by  Ford. 

Bendix  stated  that  with  respect  to 
S7.8.2(gj;2)  ",  the  electrical  function 


' '  This  section  requires  a  delcrmination  of 
whether  an  ABS  electrical  runctional  failure 
activates  the  brake  system  warning  indicator. 


failure  induced  should  be  one  that 
makes  the  system  inoperative  in  order  to 
activate  the  warning  indicator.  Kelsey- 
Hayes  requested  that  the  agency  clarify 
the  meaning  in  S7.8. 2(g)(2)  about  the 
continuing  operation  of  the  .system. 

An  electrical  functional  failure  that 
makes  the  ABS  inoperative  is  required 
by  S5.5.1(b)  to  activate  the  warning 
indicator.  S7.8.2(g)(2)  is  the  test  to 
determine  compliance  with  S5.5.1(b).  In 
response  to  KeLsey-Hayes.  the  agency 
notes  that  an  unplugged  ABS  module 
should  activate  the  antilock  system 
warning  indicator.  The  agency  has 
de»:ided  to  clarify  paragraph  S7.8.3  by 
adding  the  words  "service  brake"  before 
the  word  "system." 

c.  Variable  brake  proportioning 
functional  failure.— In  the  1991  SNPRM 
(Notice  5)  NHTSA  proposed  a  stopping 
distance  of  110  meters  from  a  test  speed 
of  100  km/h  to  evaluate  variable 
proportioning  valve  failure.  This  was 
slightly  shorter  than  the  distance  of  112 
meters  proposed  in  the  1987  SNPRM.  In 
both  notices,  the  proposal  was  based  on 
the  mean  fully  developed  deceleration 
rate  of  60  percent  of  that  required  for  the 
cold  effectiveness  test.  In  the  1991 
SNPRM.  the  agency  revised  the  propos<-il 
to  better  define  how  a  variable 
proportioning  valve  failure  is  simulated 
and  to  clarify  that  a  warning  to  the 
driver  of  valve  failure  is  only  required 
where  there  is  an  elcictrical  functional 
failure  in  the  variable  proportioning 
valve. 

Fiat  commented  that  the  variable 
proportioning  valve  functional  failure 
test  is  not  necessary  given  that  neither 
EEC  directive  75-524  nor  Rl3  and  R13H 
test  for  this  type  of  failure,  despite  years 
of  experience. 

NHTSA  believes  that  the  lack  of 
documented  variable  proportioning 
valve  passenger  car  failures  in  the  U.S. 
is  not  a  sufficient  reason  against 
specifying  this  requirement.  The  agency 
notes  that  there  have  been  considerable 
problems  with  variable  proportioning 
valves  on  trucks,  the  vehicle  type  most 
typically  equipped  with  variable 
proportioning  valves,  both  in  the  U.S. 
and  in  Europe.  Fiat  produced  no  data  to 
support  its  assertion  that  the  test  is 
unnecessary  for  passenger  cars.  NHTSA 
notes  that  a  corresponding  requirement 
is  included  in  the  proposed  Regulation 
13H. 

ITT-TEVES  recommended  a  stopping 
distance  of  168  m  for  the  variable 
proportioning  valve  failure  test.  It 
reasoned  that  vehicles  would  not  be 
able  to  meet  the  110  m  stopping 
distance  because  of  wheel  lock  caused 
by  a  dynamic  load  transfer  from  the  rear 
to  the  front  of  the  vehicle  during 
braking. 


NHTSA  disagrees  with  ITT-TEVES 
recommendation  to  dramatically 
increase  the  stopping  distance 
requirement  for  the  variable 
proportioning  valve  test.  The  agency 
believes  that  it  would  be  inconsistent 
with  motor  vehicle  safety  to  allow  a 
vehicle  that  is  so  greatly  influenced  by 
an  operational  variable  proportioning 
valve  that  when  the  valve  fails  the 
brakes  lock  up  and  the  vehicle  needs 
168  meters  to  stop.  The  agency  further 
notes  that  the  problem  discussed  by  the 
commenter.  which  might  affect  trucks  in 
rare  cases,  is  even  less  likely  to  affect 
passenger  cars. 

The  GRRF  stated  that  the  60%  cold 
effectiveness  requirement  is  more 
stringent  than  the  European 
specification  in  Regulation  13. 
Nevertheless,  the  GRRF  stated  that  it 
could  accept  the  proposed  performance 
requirement  for  variable  proportioning 
valve  functional  failure  for  purposes  of 
Regulation  13H.  provided  that  its 
concerns  set  forth  below  with  respect  to 
S7.9.2(g)(l)  are  met. 

Chrysler.  Ford.  MVMA,  and  the  GRRF 
commented  that  when  a  variable 
proportioning  valve  is  disconnected  or 
fails  for  any  reason,  it  reverts  to  a 
default  position,  functioning  at  the 
lowest  pressure  possible  in  its 
proportioning  range.  Therefore,  they 
state  that  S7.9.2(gKl)  should  be  changed 
to  reflect  this  default  condition.  They 
believe  that  to  require  the  proportioning 
valve  to  be  operated  in  any  specified 
position  in  its  operating  range  would 
require  equipment  that  is  not  found  on 
current  vehicles. 

NHTSA  agrees  with  the  commenters 
that  S7.9.2(g)(l)  should  be  revised  to 
allow  the  variable  proportioning  valve 
to  return  to  its  normal,  default,  position, 
when  disconnected,  since  this  will  more 
accurately  test  the  vehicle's  real  world 
braking  ability.  Accordingly,  the  agency 
has  decided  not  to  require  the  variable 
proportioning  valve  to  be  held  in  any 
position  in  its  operating  range,  thus 
allowing  it  to  revert  to  its  uncontrolled 
condition. 

NHTSA  notes  that  the  stopping 
distances  for  variable  proportioning 
valve  functional  failure  are  shorter  than 
those  of  FMVSS  No.  105  (while  the 
stopping  distances  for  structural  failure 
are  longer).  The  agency  has  determined 
that  the  stopping  distances  which  are 
more  stringent  for  functional  failures  are 
appropriate,  since  functional  failures  are 
more  likely  to  occur; 

d.  Hydraulic  circuit  failure.  In  the 
1991  SNPRM  (Notice  5),  NHTSA 
proposed  a  stopping  distance  of  168  m 
(551  feet)  from  a  test  speed  of  100  km/ 
h.  This  proposal  is  identical  to  that 
included  in  the  proposed  Regulation 


13H.  It  maintains  the  same  deceleration 
term  as  in  the  1987  SNPRM  (Notice  4), 
but  reflects  the  proposed  reaction  time 
changes  in  the  equation  for  the  cold 
effectiveness  performance  requirement. 
Advocates  stated  that  increasing  the 
stopping  distance  in  the  hydraulic 
circuit  failure  test  by  42  feet  from  the 
NPRM  (Notice  1)  decreased  the 
Standard's  stringency  compared  to  the 
initial  proposal.  It  further  stated  that  the 
1991  SNPRM  (Notice  5)  also  was  less 
stringent  than  the  1987  SNPRM  (Notice 
4).  There  were  no  other  comments 
regarding  the  stringency  of  this 
requirement. 

Based  on  testing  and  other  available 
information,  NHTSA  has  decided  to 
adopt  the  proposed  stopping  distance  of 
168  meters  (551  feet)  from  a  test  speed 
of  100  km/h  for  both  the  hydraulic 
circuit  failure  tests.  The  agency  has 
decided  to  adopt  the  stopping  distance 
formula  (0.10V+0.0158V2).  as  proposed 
in  the  1991  SNPRM.  As  explained  in 
previous  notices,  it  is  not  possible  to 
compare  the  stringency  of  FMVSS  No 
105  and  FMVSS  No.  135  directly  when 
discussing  hydraulic  circuit  failure 
requirements.  This  is  primarily  because 
there  is  a  significant  difference  in 
allowable  pedal  force  during  the  test. 
FMVSS  No.  105  limits  pedal  force  to 
150  lbs,  whereas  the  maximum  pedal 
force  in  FMVSS  No.  135  is  500  N  (112.4 
lbs).  Although  as  a  general  matter,  the 
stopping  distance  of  a  vehicle  improves 
as  greater  pedal  force  is  applied,  it  is  not 
possible  to  quantify  a  precise 
relationship  between  stopping  distance 
and  pedal  force.  The  relationship 
between  these  factors  is  non-linear;  it 
varies  among  vehicle  models,  and 
depends  upon  various  parts  of  the 
vehicle,  including  tires  and  brake 
system  components.  It  is  broadly  true, 
however,  that  as  pedal  force  increases, 
stopping  distance  decreases. 

In  response  to  Advocates'  comment 
regarding  the  changes  between  the  1985 
NPRM  (Notice  1)  and  the  1991  SNPRM 
(Notice  5).  the  rationale  for  those 
changes  was  set  forth  in  the  two 
SNPRMs. 

Bendix  requested  that  S7.10,3{f)  be 
clarified  so  that  the  induced  failure  for 
testing  would  be  limited  to  the  normal 
braking  circuits,  but  not  as  part  of  the 
ABS  that  is  not  part  of  the  normal 
braking  circuit. 

NHTSA  notes  that  it  is  not  clear 
exactly  what  Bendix  means  by  "normal 
braking  circuits."  Section  S7. 10.3(f) 
states  that  the  failure  is  to  be  induced 
in  the  service  brake  system.  The  failure 
could  be  anywhere  in  that  system, 
including  any  part  of  an  ABS  that  is 
common  to  the  service  brake  system. 
Any  part  of  the  ABS  that  is  not  common 


to  the  service  brake  system  would  be 
subject  to  testing  to  the  failed  ABS 
requirements,  not  the  hydraulic  circuit 
failure  requirements.  The  agency 
believes  the  test  condition  is  clear  as 
stated,  and  further  clarification  is 
unnecessary.  Therefore,  S7. 10.3(f)  is 
adopted  as  proposed. 

e.  Power  assist  unit  inoperative.  In  the 
1991  SNPRM,  NHTSA  proposed  a 
stopping  distance  of  168  m  (551  feet) 
from  a  test  speed  of  100  km/h.  This 
proposal  is  identical  to  that  included  in 
the  proposed  Regulation  13H.  h 
maintains  the  same  deceleration  term  as 
in  the  1987  SNPRM.  but  reflects  the 
proposed  reaction  time  changes  in  the 
equation  for  the  cold  effectiveness 
performance  requirement. 

Advocates  opposed  the  proposed 
stopping  distance  of  168  m  for  stops 
with  an  inoperative  power  assist,  stating 
that  it  compared  unfavorably  with  the 
165  m  proposed  in  the  1987  SNPRM 
and  the  155  m  proposed  in  the  NPRM. 
In  contrast.  Ford  and  CM  stated  that  the 
agency  had  proposed  a  significant 
increase  in  stringency  from  FMVSS  No. 
105.  These  commenters  recommended  a 
stopping  distance  of  177  meters  (580  ft), 
stating  that  such  a  distance  would  l)e 
equivalent  to  Rl3,  and  would  still  be 
more  stringent  than  the  456  foot 
stopping  distance  in  FMVSS  No.  105 
because  of  the  decreased  maximum 
pedal  force. 

After  reviewing  the  comments, 
NHTSA  has  decided  to  adopt  the 
proposed  stopping  distance  of  168 
meters  (551  feet)  from  a  test  speed  of 
100  km/h  for  stops  when  the  power 
assist  is  inoperative.  The  agency  has 
decided  to  adopt  the  stopping  distance 
formula,  (0.10V+0.0158V^),  as  proposed 
in  the  1991  SNPRM. 

As  explained  in  the  section  on 
hydraulic  circuit  failure,  it  is  not 
possible  to  compare  the  stringency  of 
FMVSS  No.  105  and  FMVSS  No.  135 
directly  when  discussing  power  assist 
failure  requirements,  primarily  because 
there  is  a  significant  difference  in 
allowable  pedal  force  during  the  test. 
None  of  the  commenters  who  asked  for 
a  more  or  less  stringent  stopping 
distance  value  provided  justification  for 
their  requests. 

9.  Parking  Brake  Requirements 

a.  Dynamic  test.  In  the  NPRM  and 
1987  SNPRM,  NHTSA  proposed  a 
dynamic  parking  brake  test  that  if 
believed  was  consistent  with  the  GRRF 
decisions.  The  dynamic  test  was 
intended  to  ensure  that  the  driver  could 
use  the  parking  brake  to  stop  a  moving 
vehicle  during  emergency  situations.  In 
the  1991  SNPRM.  NHTSA  proposed 
requiring  that  vehicles  utilizing  the 
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service  brake's  friction  hnings  for  the 
parking  brake  be  tested  at  a  speed  of  80 
km/h  and  that  vehicles  utilizing 
separate  friction  linings  for  the  parking 
brake  be  tested  at  60  km/h.  The  agency 
decided  that  it  was  not  necessary  to 
include  a  stopping  distance 
requirement,  as  was  proposed  in  the 
1987  SNFRM. 

Volkswagen,  Mercedes  Benz,  GM, 
Suzuki,  MVMA,  Chrysler,  Ford,  and 
OICA  objected  to  the  proposed  dynamic 
parking  brake  test.  These  commenters 
stated  that  the  agency  had  not  identified 
any  safety  need  for  a  dynamic  parking 
brake  test  and  that  FMVSS  No.  105  has 
no  such  test.  These  commenters  stated 
that  such  a  test  is  neither  needed  nor 
appropriate  since  the  primary  purpose 
of  the  parking  brake  is  to  statically  hold 
a  vehicle  on  a  gradient  and  not  to 
provide  deceleration  capabilities  for  a 
moving  vehicle.  They  state  that  it  is 
potentially  dangerous  for  drivers  to 
apply  parking  brakes  in  a  dynamic 
situation  because  it  is  difficult  to 
modulate  the  application  force. 
Moreover,  such  applications  could  lead 
to  uncontrollable  rear  wheel  lock  up 
and  loss  of  vehicle  control. 

Volkswagen,  Mercedes  Benz,  GM," 
Suzuki,  MVMA,  Chrysler,  Ford,  and 
OICA  Stated  that  the  dynamic  parking 
test  was  adopted  in  ECE  Rl3  prior  to  the 
almost  universal  use  of  dual  split 
service  brake  systems.  Such  brake 
systems  provide  extra  braking  reserves 
in  the  event  of  a  partial  failure  because 
an  independent  part  of  the  split  system 
remains  intact  and  unafi^ected  by  the 
failure  in  the  other  part  of  the  system. 
According  to  the  commenters,  ECE  is  no 
longer  working  on  revising  its  dynamic 
test,  and  is  even  discussing  eliminating 
it. 

Mercedes  commented  that  a  dynamic 
test  penalizes  parking  brake  designs  that 
are  highly  self  energizing  [i.e.,  that 
require  a  relatively  low  control  force  but 
are  highly  effective  in  static  situations) 
because  their  static-efficient  design 
makes  them  more  susceptible  to  fading. 
It  stated  that  deleting  the  dynamic  test 
would  improve  the  design  of  parking 
brakes  by  permitting  the  optimization  of 
their  static  holding  performance. 

In  contrast.  Advocates  and  CAS 
supported  including  a  dynamic  parking 
brake  test,  although  they  opposed  the 
agency  s  decision  not  to  propose 
stopping  distance  requirements  in  the 
1991  SNPRM.  Advocates  stated  that  the 
important  function  of  a  dynamic 
standard  for  parking  brake  performance 
is  the  ability  to  control  manufacture  of 
parking  brake  systems  either  with  or 
without  separate  friction  that  will 
reasonably  stop  a  car  from  controlling 
test  speeds  when  there  is  a  complete 


failure  of  service  brakes.  That 
organization  stated  that  without  a 
specific  stopping  distance  requirement, 
the  agency  was  essentially  conceding  its 
attempt  to  strengthen  .105  in  order  to 
ensure  adequate  dynamic  performance 


(112  pounds)  for  foot-operated  parking 
brakes  and  320N  (72  pounds)  for  hand 
operated  parking  brakes. 

In  the  1991  SNPRM  (Notice  5). 
NHTSA  proposed  that  the  parking  brake 
be  able  to  hold  the  vehicle  when  it  is 


of  the  parking  brakes  when  all  service  lr"parked  on  a  20  percent  gradient  and  a 


brakes  fail 

CAS  commented  that  NHTSA's  defect 
files  contradict  GM's  comment  that 
current  brake  system  designs  "obviate 
the  safety  need"  for  emergency  brakes 
and  performance  standards.  It  believed 
that  in  many  instances  drivers  have  had 
to  use  the  emergency  brake  as  a  last 
resort  to  stop  the  car. 

After  reviewing  the  available 
information,  NHTSA  has  determined 
that  a  dynamic  parking  brake  test  would 
provide  no  significant  safety  benefits. 
This  decision  is  based  on  the  fact  that 
FMVSS  No.  105  does  not  include  a 
dynamic  parking  brake  test  and  on  the 
current  state  of  braking  technology.  As 
the  manufacturers  correctly  stated,  the 
ECE  requirement  pre-dated  the 
widespread  use  of  split  service  brake 
systems,  which  are  now  .standard  on  all 
I)assenger  cars.  Therefore,  the 
justification  for  using  the  parking  brake 
in  an  emergency  situation  is  no  longer 
relevant.  The  agency  further  notes  that 
the  partial  failure  requirements  are 
sufficient  in  dynamic  emergency 
situations.  ' 

Advocates  and  CAS  argued  that  these 
requirements  are  needed  to  address  the 
situation  of  "complete  failure"  of  a 
service  brake  system.  The  agency  has  no 
evidence  that  complete  brake  failure 
(simultaneous  failure  of  both  circuits  of 
a  split  brake  system)  occurs  with  any 
significant  frequency.  Moreover, 
because  the  parking  brake  is  for  static 
situations  such  as  parking  and  not 
dynamic  ones,  the  parking  brake  is  not 
designed  to  act  in  dynamic  emergencies. 
Therefore,  the  agency  is  concerned  that 
applying  the  parking  brake  in 
emergency  situations  may  cause  wheel 
lockup  and  instability.  The  agency 
further  notes  that  the  initial  impetus  to 
harmonize  with  the  ECE  with  respect  to 
a  dynamic  parking  brake  requirements 
will  likely  become  moot,  given  that  the 
ECE  is  currently  discussing  deletion  of 
this  requirement  from  R13  and  RlSH. 

b.  Static  test.  FMVSS  No.  105  requires 
that  a  passenger  car's  parking  brake  be 
able  to  hold  the  vehicle  when  it  is 
parked  on  a  30  percent  grade  and  a  force 
is  applied  to  the  parking  brake  control 
not  exceeding  125  pounds  for  foot 
operated  parking  brake  systems  and  90 
pounds  for  hand  operated  parking  brake 
systems.  In  the  NPRM,  the  agency 
proposed  requiring  the  brake  to  hold  the 
vehicle  when  parked  on  a  20  percent 
grade  and  a  force  not  exceeding  SOON 


force  is  applied  to  the  parking  brake 
control  not  exceeding  SOON  (112 
pounds)  for  foot  operated  brakes  and 
400N  (90  pounds)  for  hand  operated 
brakes.  The  static  parking  brake  test  is 
a  pass/fail  type  of  test,  i.e.,  the  parking 
brake  either  holds  the  vehicle  or  it  does 
not.  Accordingly,  the  test's  stringency  is 
determined  by  the  gradient  and  the 
allowable  control  force.  The  two  test 
conditions  are  interrelated  since  the 
higher  the  force  that  is  applied  to  the 
control,  the  steeper  the  gradient  on 
which  the  vehicle  can  be  held  in  place. 
In  proposing  in  the  SNPRMs  to  have  the 
hand  control  force  limit  at  400  N,  the 
agency  stated  that  the  static  parking 
brake  test  would  be  somewhat  less 
stringent  for  manual  transmission 
vehicles,  but  would  be  equivalent  for 
automatic  transmission  vehicles,  which 
make  up  the  majority  of  cars  sold  in  the 
U.S.  today. 

Advocates  objected  to  the 
reinstatement  in  the  1987  SNPRM 
(Notice  4)  of  the  400  N  (90  lbs.) 
allowable  control  force  for  hand  brakes, 
stating  that  the  320  N  (72  lbs.)  level 
proposed  in  the  NPRM  clearly 
recognized  the  increasing  prevalence  of 
hand-operated  parking  brakes  in  the 
American  car  fleet  and  the  simultaneous 
surge  in  numbers  and  percentage 
representation  of  elderly  car  operators 
who  often  cannot  apply  high  levels  of 
force  to  hand-operated  parking  brakes. 

Advocates  also  argued  that  other 
aspects  of  the  existing  parking  brake 
requirements  of  FMVSS  No.  105  have 
been  weakened.  That  organization  noted 
that  the  gradient  for  the  parking  brake 
test  is  30  percent  in  FMVSS  No.  105,  as 
opposed  to  20  percent  in  the  proposed 
FMVSS  No.  135.  Advocates  stated  that 
in  order  to  offset  this  less  stringent  test 
parameter,  the  agency  proposed  lower 
allowable  control  forces  in  the  NPRM, 
500  N  for  foot-operated  systems  and  320 
N  for  hand-operated  systems,  but  later 
conceded  the  proposed  improvement  for 
hand-operated  systems. 

Advocates  stated  that  in  the  1987 
SNPRM,  NHTSA  reasoned  that  it  was 
appropriate  to  specify  a  less  severe 
gradient  and  a  stronger  engagement 
force  for  hand-operated  parking  brakes, 
because  the  "requirements  are 
somewhat  less  stringent  than  those  of 
FMVSS  No.  105,  but  (the  agency!  also 
believes  that  the  FMVSS  No.  105  level 
of  stringency  for  those  particular 
requirements  is  unsupported  as 


resulting  in  any  measurable  safety 
benefits  over  the  proposal." 

Advocates  angued  that  the  agency's 
argument  represents  an  unsupported 
rationalization  of  an  European  standard 
with  much  les.sof  a  discernible  safety 
benefit.  That  commenter  stated  that  on 
any  reasonable  intuitive  basis,  it  is  clear 
that  FMVSS  No,  105  was  aimed  at  a 
higher  level  of  safety  and  that  the 
agency's  original  NPRM  would  have 
strengthened  FMVSS  No.  105  and 
established  improved  safety  for  the 
American  motorist.  That  organization 
argued  that  NHTSA  has  made  no  effori 
at  any  time  ove|-the  life  of  FMVSS  No. 
105  to  collect  rdal-vvorid  data  on  the 
safety  benefits  of  its  parking  brake 
performance  requirements. 

In  contra.st.  KBl.sey-Hayes  commented 
that  manufactueers  will  have  to  make 
design  changes  isince  the  500  N  (112  lbs) 
mn.ximum  foot  Operated  pedal  force  is  a 
significant  diffehence  from  the  556N 
(123  Ib.s)  permitted  in  FMVSS  No.  105. 
Fiat  stated  that  <he  agenc  y  should 
f  onsider  a  gradti  of  IH  ptjrcent.  which 
would  be  consistent  with  R13H. 

The  commentk  of  Advocates  and 
Kel.sey-Hayes  relate  to  proposals  made 
in  the  original  NPRM  (Notice  1)  and  the 
1987  SNPRM  (Notice  4).  Those 
arguments  wereialready  addressed  by 
the  agency  in  the  second  SNPRM 
(Notice  5).  and  qo  new  arguments  have 
been  presented  Ijiy  the  commenters.  The 
requirements  adopted  in  this  final  rule 
are  unchanged  from  the  two  SNPRMs. 
Fiat  is  mistaken  in  its  assertion  that 
the  grade  should  be  18%,  to  be 
consistent  with  RlSH.  Although  the 
gradient  specified  in  R13  has  been 
changed  to  18%,  a  corresponding 
change  has  not  baen  made  in  the  latest 
proposal  for  RlsH,  the  ECEs  most 
recent  statement  .about  brake 
harmonization.  Therefore,  the  gradient 
and  parking  brake  application  force 
levels  adopted  in  this  final  rule  are 
consistent  with  R13H. 

Ford  commented  that  the  agency 
should  substitute  the  phrase  "with  the 
average  pedal  force  determined  from  the 
shortest  GVWR  cold  effectiveness  stop" 
for  the  phrase  "the  service  brake  applied 
sufficiently  to  jugt  keep  the  vehicle  from 
rolling"  Ford  believes  the  actual  force 
applied  will  vary  greatly  from  driver  to 
driver,  and  the  language  as  it  presently 
stands  is  not  an  objective  measure  of  the 
amount  of  force. 

NHTSA  believes  such  a  modification 
is  not  necessary.  The  agency  notes  that 
the  requirement  is  derived  from  the 
language  in  FMVSS  No.  105.  which  has 
not  presented  any  problem.  The 
minimum  force  necessary  to  keep  the 
vehicle  from  rolling  is  a  function  of  the 
vehicle,  tires,  and  roadway.  The  driver 


just  keeps  increasing  the  force  until  that 
point  is  reached,  and  it  will  not  vary 
from  driver  to  driver. 

Bendix  requested  that  NHTSA  specify 
whether  the  brake  linings  can  be  heated 
up  to  an  initial  brake  temperature  before 
the  static  parking  brake  test;  and  if  so. 
to  specify  a  procedure.  Bendix  stated 
that  the  procedure  would  be  especially 
important  for  vehicles  with  parking 
systems  that  do  not  utilize  the  service 
friction  elements. 

NHTSA  has  decided  to  clarify  the 
initial  brake  temperature  requirements 
in  S7. 12.2(a).  because  the  proposal  did 
not  distinguish  the  maximum  initial 
brake  temperature  for  the  parking  brake 
test  by  the  type  of  friction  element  and 
did  not  state  how  the  initial  brake 
temperature  should  be  achieved  for  the 
parking  brakes.  In  the  final  rule,  the 
agency  has  decided  to  specify  that  the 
parking  brakes  with  service  brake 
friction  materials  are  to  be  tested  with 
the  initial  brake  temperature  less  than  or 
equal  to  100°C  (212°F),  while  parking 
brakes  with  non-service  brake  friction 
materials  are  to  be  te.sted  at  ambient 
temperature  at  the  .start  of  the  test. 

10.  Fade  and  Recovery 

In  the  1985  NPRM  (Notice  1).  NHTSA 
proposed  a  fade  and  recovery  test  to 
ensure  adequate  braking  capability 
during  and  after  exposure  to  the  high 
brake  temperatures  caused  by  prolonged 
or  severe  use.  Such  temperatures  are 
typically  experienced  in  long,  downhill 
driving.  Specifically,  the  agency 
developed  a  heating  sequence  for  this 
proposal  based  on  SAE  Recommended 
Practice  J1247  (Apr  80).  "Simulated 
Mountain  Bi-ake  Performance  Test 
Procedure."  Among  its  provisions  was 
reducing  the  interval  between  snubs 
from  45  seconds  to  30  seconds. '-  The 
agency  stated  that  the  proposed 
sequence  was  similar  to  those  in  FMVSS 
No.  105,  but  produced  a  temperature 
cycle  that  more  closely  approximates  an 
actual  mountain  descent  than  either 
FMVSS  No.  105  or  the  ECE  draft  test 
procedure.  Accordingly,  the  agency 
decided  not  to  propose  the  ECE's  draft 
proposed  heating  sequence. 

In  the  1991  SNPRM,  NHTSA  specified 
a  heating  sequence  in  S7.14,  a  hot 
performance  test  in  S7.15,  a  cooling 
sequence  in  S7.16,  and  a  recovery 
requirement  in  S7.17.  The  agency 
proposed  that  the  required  stopping 
distance  during  the  hot  performance  test 
be  the  shorter  of  89  meters  from  a  test 
speed  of  100  km/h  or  60  percent  of  the 
deceleration  achieved  on  the  shortest 
fully  loaded  cold  effectiveness  stopping 


••  In  the  1987  SNPRM.  NHTS.\  proposed  an 
inter\al  of  40  seconds. 


distance.  In  addition,  the  agencv  revised 
certain  test  conditions  and  procedures 
in  the  NPRM  and  1987  SNPRM  to  refiect 
changes  in  performance  agreed  to  by  the 
ECE  and  EEC.  For  instance,  the  agency 
proposed  that  the  pedal  force  be 
adjusted  as  necessary  during  each  snub 
to  maintain  the  specified  constant 
deceleration  rate,  rather  than  applying  a 
specific  pedal  force.  The  1991  SNPRM 
also  proposed  that  the  inten'al  between 
the  start  of  the  snubs  would  be  45 
seconds.  The  proposed  modifications  to 
the  fade  and  recovery  test  were 
consistent  with  modifications  made  to 
other  road  tests  being  introduced  in 
FMVSS  No.  135.  These  include 
permitting  momentary  wheel  lockup 
and  a  longer  reaction  time  in  calculating 
the  maximum  stopping  distance. 

a.  Heating  snubs.  In  response  to  the 
propo,sal  in  S7.14  about  heating  snubs 
JAMA.  .MVMA,  Chrysler,  Ford.  GM.  and 
the  GRRF  stated  that  the  45  second 
inter\al  between  snubs  is  appropriate. 
Chrysler  submitted  test  data  showing 
that  brake  temperatures  and  brake  lining 
temperatures  at  30  second  intervals 
were  significantly  higher  than  under  test 
conditions  in  FMVSS  No.  105. 
addressing  fade. 

In  contrast,  CAS  and  Advocates 
favored  a  30  second  interval,  as 
propo.sed  in  the  NPRM.  The  advocacy 
groups  claimed  that  by  allowing  cooler 
brakes  the  stopping  distance 
requirements  will  be. less  stringent. 
Advocates  stated  that  increasing  the 
time  interval  between  heating  snubs 
from  30  seconds  in  the  NPRM  to  40 
seconds  in  the  1987  SNPRM.  to  43 
seconds  in  the  1991  SNPRM 
contradicted  NHTSA 's  earlier  proposals 
and  would  not  result  in  brake 
temperatures  comparable  to  those 
obtained  in  FMVSS  No.  105. 

Based  on  its  testing  and  other 
available  information.  NHTSA  has 
determined  that  the  45  second  interval 
is  appropriate.  As  a  result  of  this  time 
interval  and  other  changes,  the 
requirement  will  be  closer  in  stringency 
to  ECE  R13  and  FMVSS  No.  103. 
NHTSA  believes  that  FMVSS  No.  135's 
heating  snub  procedure  is  roughly 
equivalent  to  the  requirements  in 
FMVSS  No.  105.  The  agency  notes  that 
in  the  1987  SNPRM.  the  agency 
lengthened  the  time  inter\-al  between 
snubs  to  40  seconds,  but  shortened  the 
stopping  distance  en  the  hot  stop  test  to 
compensate. 

h.  Hot  performance.  In  response  to  the 
proposal  in  S7.15  about  hot 
performance,  commenters  addressed 
such  Lssues  as  the  stopping  distance 
requirement,  the  pedal  force,  and  the 
number  of  stops.  In  Notice  5:  the  agency 
increased  the  .stopping  distance  in  the 
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hot  stop  test  slightly  to  maintain  the 
same  relationship  to  the  cold 
effectiveness  stop. 

JAMA  and  Toyota  recommended  that 
the  stopping  distance  for  the  hot 
performance  test  be  lengthened  to  90 
meters.  Similarly,  Ford  requested  that 
the  stopping  distance  be  lengthened  to 
93  meters.  In  contrast.  Advocates 
objected  to  the  proposed  increase  in 
stopping  distance  from  80  meters  in  the 
NPRM,  to  86  meters  in  the  1987 
SNPRM.  to  89  meters  in  the  1991 
SNPRM.  It  stated  that  the  increased 
stopping  distances  will  result  in  the  hot 
performance  test  being  less  likely  to 
evaluate  fade  since  brakes  will  remain 
cooler. 

After  reviewing  the  available 
information,  NHTSA  has  decided  to 
specify  a  stopping  distance  for  the  hot 
performance  test  of  89  meters,  as 
proposed  in  the  1991  SNPRM.  The 
agency  believes  that  this  stopping 
distance  requirement  will  ensure 
adequate  braking  capability  during  and 
after  exposure  to  high  brake 
temperatures  caused  by  prolonged  or 
severe  use.  The  first  hot  stop  is  done 
with  a  pedal  force  not  greater  than  the 
average  pedal  force  recorded  during  the 
shortest  GVWR  cold  effectiveness  test. 
The  stopping  distance  for  the  first  hot 
stop  must  be  less  than  or  equal  to  the 
distance  corresponding  to  60  percent  of 
the  deceleration  actually  achieved  on 
the  shortest  GVWR  cold  effectiveness 
stop.  The  second  hot  stop  is  done  with 
a  pedal  force  not  greater  than  SOON,  and 
the  stopping  distance  on  at  least  one  of 
the  two  stops  must  also  be  less  than  or 
equal  to  89  m  or  0.10V+0.0079V2.  The 
agency  notes  that  the  results  of  the 
second  stop  may  only  be  used  to  satish/ 
the  89  m  stopping  distance  requirement, 
and  not  the  60  percent  requirement. 

In  response  to  Advocates,  JAMA. 
Toyota,  and  Ford.  NHTSA  notes  that 
throughout  this  rulemaking,  the  hot 
performance  stopping  distance  has 
always  been  determined  by  a  formula 
based  on  a  constant  percentage  of  the 
deceleration  rate  for  the  cold 
effectiveness  stop,  and  as  the  latter  was 
changed,  so  was  the  former. 
Accordingly,  the  stopping  distance 
proposed  in  the  1991  SNPRM  served  to 
retain  the  same  relationship  to  the  cold 
effectiveness  test.  None  of  the 
commenters  presented  compelling 
reasons  why  that  philosophy  should  be 
abandoned. 

Ford,  CM  and  MVMA  expressed 
concern  about  the  proposed  pedal  force 
test  conditions  for  the  hot  performance 
stops.  CM  stated  that  the  proposed 
pedal  force  levels  may  make  it  difficult 
to  comply  with  the  stopping  distance 
requirement.  GM  requested  that  the 


agency  adopt  a  pedal  force  linn'tation  of 
500  N  (112  lbs.)  for  both  hot  stops.  Ford 
recommended  using  a  constant  pedal 
force  corresponding  to  approximately  90 
percent  in  the  cold  effectiveness 
deceleration. 

NHTSA  has  decided  not  to  modify  the 
test  conditions  with  respect  to  pedal 
force  for  these  tests.  The  purpose  of  the 
hot  performance  test  is  to  determine 
how  much  the  stopping  performance  of 
the  vehicle  will  be  degraded  as  the 
result  of  the  brakes  being  heated,  as 
might  happen  during  a  mountain 
descent  or  severe  stop-and-go  driving. 
The  hot  performance  is  measured 
against  two  separate  criteria.  First,  the 
vehicle  must  attain  a  specific  minimum 
level  of  absolute  performance.  Second, 
it  must  attain  a  specified  percentage  of 
the  performance  actually  achieved  in 
the  "cold"  condition,  as  measured  by 
the  cold  effectiveness  test,  even  if  that 
performance  was  significantly  higher 
than  required.  In  order  to  determine 
compliance  with  the  latter  requirement, 
the  performance  in  the  hot  performance 
test  is  compared  to  the  performance  of 
the  brakes  in  the  cold  effectiveness  test. 
In  order  for  that  comparison  to  be 
meaningful,  the  test  conditions  for  the 
two  tests  should  be  as  close  to  identical 
as  possible. 

For  the  cold  effectiveness  test,  the  test 
conditions  are  that  the  pedal  force  must 
not  exceed  SOON  (112  pounds),  and  the 
wheels  must  not  lock  for  more  than  0.1 
second.  There  are  two  different  methods 
of  conducing  this  test.  European  testers 
usually  use  a  constant  pedal  force 
throughout  any  given  test  run.  This 
constant  pedal  force  is  increased  in 
subsequent  runs,  until  the  point  of 
wheel  lockup  is  reached,  or  the  constant 
force  reaches  the  SOON  limit,  whichever 
occurs  first.  In  the  U.S.,  testers  generally 
apply  an  initial  "spike"  of  pedal  force, 
up  to  the  point  where  the  SOON  limit  is 
reached  or  a  "chirp"  is  heard,  indicating 
the  start  of  wheel  lockup,  and  then  the 
driver  "backs  off'  on  pedal  force  to  the 
point  where  the  wheels  do  not  stay 
locked.  The  "U.S."  method  generally 
produces  a  slightly  shorter  stopping 
distance,  but  either  method  is  allowed 
as  long  as  neither  limitation  (SOON  or 
wheel  lockup)  is  violated. 

For  the  hot  performance  te.st,  the  ideal 
situation  would  be  to  exactly  duplicate 
the  input  (pedal  force  vs.  time  curve) 
from  the  cold  effectiveness  test,  so  the 
outputs  (stopping  distances)  from  the 
two  tests  can  be  compared.  If  the 
constant  pedal  forcp  method  has  been 
used  for  the  cold  efffictiveness  test,  that 
is  relatively  easy  to  do.  If  the  "U.S." 
method  has  been  us'.^d,  however,  the 
input  is  impossible  to  duplicate  exactly. 
In  order  to  accommodate  both  methods 


of  testing,  FMVSS  No.  135  specifies  that 
the  pedal  force  for  the  first  hot  stop  is 
to  be  not  greater  than  the  average  ptxlal 
force  recorded  on  the  best  cold 
effectiveness  test  run.  The  agencv  is 
aware  that  this  lest  condition  does  not 
ensure  that  the  input  from  the  cold 
effectiveness  test  will  be  duplicated 
e.xactly.  However,  it  is  an  objective  test 
<:ondition.  and  government  and  industry 
experts  who  have  discussed  this  sub|e(.t 
in  numerous  GRRF  ad  hoc  meetings 
have  not  been  able  to  come  up  with  a 
better  approach.  Accordingly,  unless 
and  until  the  European  and  United 
States  industry  can  agree  on  a 
replacement  procedure.  NHTSA 
believes  it  would  be  inappropriate  to 
modify  the  requirements. 

Ford  commented  that  the  mean  pedal 
force  requirement  left  a  loophole  that 
would  allow  ABS  equipped  vehicles  to 
apply  the  full  500  N  pedal  force  in  the 
cold  effectiveness  test  and  again  in  the 
first  hot  stop.  It  believed  that  this  would 
mask  the  hot  versus  cold  performan«.e. 

NHTSA  notes  that  although  the 
situation  described  by  Ford  is 
theoretically  possible,  it  is  highly 
unlikely  that  a  manufacturer  would  use 
this  "loophole"  to  build  a  vehicle  with 
poor  hot  performance  characteristics. 
The  agency  notes  that  such  a  brake 
system  design  would  create  too  great  a 
likelihood  that  the  ABS  would  allow 
lockup  of  greater  than  0.1  seconds  or 
that  the  vehicle  would  have  problems 
passing  the  high  speed  effectiveness  or 
failed- ABS  tests. 

Ford  and  Chrysler  recommended  that 
only  one  of  the  two  stops  be  required  to 
meet  the  performance  requirements. 
Chrysler  stated  that  the  second  stop  is 
only  run  because  of  test  driver 
uncertainty  during  the  first  stop.  It  cited 
problems  caused  by  the  need  for  the  test 
driver  to  obtain  the  maximum 
performance  from  the  brake  system  that, 
at  the  end  of  the  heating  snubs,  has 
unknown  performance  requirements. 
Chrysler  believed  that  if  the  first  stop  is 
invalidated  because  of  wheel  lock  or 
driver  hesitation,  the  driver  should  be 
permitted  to  use  this  knowledge  in  the 
second  stop. 

Chrysler's  assertion  that  the  second 
stop  is  only  run  because  of  test  driver 
uncertainty  during  the  first  stop  is 
untrue.  The  reason  a  second  stop  is 
needed  is  that  there  are  two  separate 
requirements  to  be  satisfied:  a 
comparison  with  cold  effectiveness 
performance  and  a  minimum  level  of 
absolute  performance.  The  first  stop 
provides  the  comparison  with  cold 
performance,  because  the  pedal  force  is 
limited  to  the  average  pedal  force 
applied  on  the  best  cold  effectiveness 
stop.  In  most  cases,  stopping 
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perfonnanc  e  is  degraded  as  a  result  of 
.heating  rather  than  improved,  so 
Chrysler's  concern  over  inadvertent 
wheel  loc:kup  shouldn't  be  a  problem  on 
this  stop. 

The  required  level  of  absolute 
performance  may  or  may  not  be  met  on 
this  first  stop.  Jfit  is  not,  the  second 
stop  allows  a  pedal  force  up  to  SOON. 
The  reasoning  for  allowing  a  greater 
pedal  force  is  {hat,  in  an  actual  driving 
situation,  a  driver  will  apply  inrrea.sed 
force  to  the  brake  pedal  to  compensate 
somewhat  for  degraded  brake 
performance. 

Multiple  attempts  are  not  allowtnl  on 
the  hot  stop  beiause  it  is  important  to 
measure  hot  performance  while  tlie 
brakes  are  still  hot  If  multiple  runs 
were  allowed,  the  performance 
measured  on  subsequent  runs  would  not 
neces.sarily  be  a  true  measure  of  hot 
brake  performance.  While  this  fact 
makes  the  test  somewhat  more  difficuH 
to  run,  the  agency  fq^nd  in  its  testing 
that  it  did  not  present  problems  for 
»?xperi«Mi(;od  test  drivers. 

r.  Hucnveiy  purfomiance.  The  GRRI' 
and  Fiat  believed  that  to  harmonize 
with  R13H,  the  provision  about  pedal 
force  needed  to  be  modified  to  state  that 
"a  pedji  fon^e  not  greater  than  the 
average  pedal  force  rec;orded  during  the 
shortest  (;VWR  oold  effe(;tivcness 
stops."  The  GRRF  further  stated  that  the 
fade  and  recovery  and  hot  perfoniianc;e 
tests  should  be  compared  with  the  cold 
effe«:tiveness  test  and  that  the 
con)parison  would  only  be  valid  if  the 
input  (/.».'.,  pedal  forc^)  is  the  same  in 
each  tost  and  the  output  (deceleration  or 
stopping  distance)  is  measured  as  in 
Rl3andRl3H. 

The  wording  im  S7.14.3(c)  regarding 
I  he  hot  slop  is  already  as  request«'d  bv 
GRRF  and  Fiat,  ^nd  NHTSA  has  de«  i.led 
to  maki;  ■)  i  orresponding  changj'  in 
S7.1H..S(i  )  to  accommodate  GRKFs 
rerjue.sl.  The  ngeiw;y  believes  that  this 
niodifit:ntion  will  help  harmonizi;  the 
standards  without  any  corresponding 
detriim-iit  to  safely. 

Advi.iules  reropuuendfid  reluriiingto 
an  oviT-rei.overy|dec:eleratioii  based  on 
120  p«>r(.ent  of  tl*)  shortest  (A'WR  (  old 
•'ffectiviMiessstop. 

As  explained  ih  the  19H7  SM'KM 
when  the  doceleiition  rate  was 
increased  to  150  bercent.  the  test  is  still 
more  stringent  thkm  FMVSS  No.  10.5, 
even  at  the  higher  level.  The 
performance  requirement  h.is  remained 
uiich.ingiul  since  1987.  and  Advocates 
hos  presented  noireason  why  it  should 
hf  changed  now.  Accordingly,  the 
agency  has  adopted  the  rc'quirenjent  as 
proposed  in  the  two  SNPRMs. 

Bendix  and  Foitd  requested  theageni:y 
to  dofine  "a\erag^  pedal  force"  mort» 


fidly.  Bendix  also  asked  the  agency  to 
define  the  phrase  "not  greater  than"  for 
purposes  of  the  hot  performance  test. 

NHTSA  believes  the  terras  "average" 
and  "not  greater  than"  are  used  the 
same  way  they  would  be  defined  in  any 
dictionary,  and  therefore  no  definition 
is  needed  in  the  standard.  Neverthele.ss, 
to  avoid  any  misunderstanding,  the 
terms  are  explained  as  follows:  The  term 
"average  pedal  force"  is  defined  as  the 
average  value  taken  from  the  initiation 
of  the  pedal  force  until  completion  of 
the  cold  efTectiveness  stop.  It  is 
calculated  fro.m  the  pedal  forf:e/time 
curve  of  the  shortest  GVWR  cold 
effectiveness  stop,  and  includes  any 
overshoot  or  spike  that  may  be  present 
at  the  beginning  of  the  test.  The  phrase 
'not  greater  than"  means  that  the 
maximum  pedal  force  which  can  be 
applied  during  the  first  hot  .stop  cannot 
exceed  the  average  pedal  force. 

GM,  MVTvdA,  J.\MA,  Toyota  and  Ford 
believe  that  the  response  terra  (O.IOV)  of 
the  recovery  stop  equation  (S7.17.4)  has 
been  omitted  (i.e.,  •'•••<  S-O.IOV 
S  *   *   •   "instead  of"   *   *   •  <S 
5  *   "   *   ",  thereby  rcsultifi^  in  an 
"apples-to-oranges  •  r^nnparison  of  the 
rei;overy  slopping  distam.ti  without 
adjusting  for  response  time  to  the  cold 
effectiveness  stopping  distance  whiiJi  is 
adjusted  for  rcspon.se  time.  They  believe 
the  intent  is  to  regulate  recoverv  as  a 
function  of  cold  effe(  tiveness 
performance  after  both  are  i:orre(.fed  to 
eliminate  the  response  time  distance. 
They  believe  that  the  e^juation  should 
read  as  follows:  0.038BV-,/l  5()d   <  .S- 
0.10V<0.0.38BV-'/0.70d. 

NHTSA  agrees  that  thu  O.IOV  term 
should  be  in  the  stopping  di.sfance  for 
recovery  performance  and  has  therefore 
made  the  following  <.orri'(  linn  to  the 
equation  in  S7.17.4: 


insufficient  justiBcation  for  inclusion  of 
these  requiremeats. 

Advocates  also  made  general 
comments  opposing  this  rulemaking  as 
a  whole.  They  stated  that  the  resulting 
standard  is  decidedly  inferior  in 
multiple  aspeas  to  the  existing  FMVSS 
No.  105.  Advocates  expressed  the  fear 
that  the  new  standard  would  allow  thn 
importation  of  cars  without  power 
assi.st,  antilock  brakes,  automatic  brake 
monitoring,  and  other  desirable  features 
of  superior  brake  performance,  that  meet 
only  the  minimum  requirements  of 
FMVSS  No.  135.  It  stated  that  these 
would  likely  \ye  the  smallest,  cheapest 
lars  on  the  market,  which  would  also 
have  the  poorest  overall 
crash  worthiness. 

The  agency  notes  that  none  of  the 
odvajiced  safety  features  mentioned  by 
Advo<ates  are  presently  required  by 
FMVSS  No.  105.  Advocates'  a.ssertion 
that  FMVSS  No..  135  is  inferior  to 
FMVSS  No.  105  is  contradided  by 
previously  cited  agency  and  industry 
test  data  which  show  the  new  stand.ird 
to  be  at  least,  if  not  more  difficult  to 
meet,  overall,  than  the  existing  FMVSS 
No.  105.  Accordingly,  the  agenc>  is  not 
i:onvinc(!d  by  Advocates'  arguments  in 
opposition  of  the  n.nv  standard,  and  has 
decided  to  issue  this  final  rule. 

IV.  Regulator^'  Analysis 

A.  t:\t:(iitivi'  Older  12mh  (H*-}i,nlnl,,r\ 
Planning  and  Hi'vifwl  and  DO! 
Hrgulatnry  Policies  and  Pron-duns 


"■'""'''■.  s<uov.!Ml^l!^ 


i..*;()d 


0.70d 


(•.  Misi  ( llancniis  Cnnnttinis 


.Advocates  argued  for  iiu:lusion  of 
water  recove.-y,  spike  stop  and  final 
efft!f  livitness  requirements  that  appear 
in  FMVSS  No.  105.  but  are  not  included 
in  FMVSS  No.  135.  Advocal.-s  bt-lieves 
that  the  absence  of  these  requirements 
will  result  in  a  degradation  of  safety. 

NH  ISA  has  already  .iddressi>d  the 
need,  or  lark  of  it,  for  these 
requirements  in  previous  notices,  and 
need  not  be  repealed  here.  Advocates 
presented  nothing  to  justify  their 
arguments  but  unsupported  c  onje<  ture. 
The  agency  has  con.sidered  Advo«;ates' 
c;onnnents,  and  has  decided  that  there  is 


This  rulemaking  do<;um(nt  was  imt 
reviewed  under  Executive  Order  l2H(,i,. 
NHTSA  has  coTisidered  the  economu: 
implications  of  this  regulation  and 
determined  thai  it  is  not  signlf;i:ni:l 
witliin  liiH  meaning  of  the  IX)]' 
Regulatory  Policies  and  Procedure.  A 
Final  Regulatory  Evaluation  (I  Ri:)  d.is  - 
been  prepared  setting  forth  the  aji.-iK  y's 
detailed  an.ilvsis  of  the  e(  ononiii.  efli'«  Is 
of  this  rule.  ,ind  has  been  jilaicd  in  th<' 
public  docket. 

Hasfd  on  ilsanaKsis.  NHTS.A  h.is 
determined  thai  FMVSS  No.  135  iMisn... 
an  eepiivalent  level  of  safetv  for  thoM- 
aspe<  Is  of  f)erforniance  covered  li\ 
FMV.SS  No.  10,'-,  and  will  also  .•iddrr.>s 
additional  areas  of  brake  performant  e 
whiih  offer  safety  benefits.  Ii  \\\\\  i.ff.T 
dec;reased  <:osfs  fur  the  prodni  lion  c.t 
passt'tigcr  cars,  by  reducing  non-t.inf) 
barriers  to  trade.  Furthtir.  the  ngene  y 
believes  that  the  full  test  pro(c'dnn>  in 
the  new  staiulard  will  require 
approximately  the  same  amouiil  f.f  tniu- 
and  money  to  complete  as  the  exist  ii it; 
pmc :i»dun'  under F'MVSS  No.  105. 
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B.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Only  relatively  simple  changes  will 
generally  be  needed  for  all  passenger 
cars  to  meet  this  standard.  These 
changes  will  not  significantly  affect  the 
purchase  price  of  a  vehicle.  No  changes 
will  be  needed  for  many  cars.  While 
some  change  in  compliance  costs  may 
occur,  the  change  will  not  be  of  a 
magnitude  which  will  significantly 
affect  the  purchase  price  of  a  vehicle. 
For  these  reasons,  neither  manufacturers 
of  passenger  cars,  nor  small  businesses, 
small  organizations,  and  small 
governmental  units  which  purchase 
motor  vehicles,  will  be  significantly 
affected  by  the  proposed  standard. 
Accordingly,  no  regulatory  flexibility 
analysis  has  been  prepared. 

C.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 


12612,  and  it  has  been  determined  that 
the  final  rule  did  not  have  sufficient 
Federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 
No  State  laws  are  affected. 

D.  Executive  Order  12778  (Civil  Justice 
Reform) 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

E.  National  Environmental  Policy  Act 

The  agency  has  considered  the 
environmental  implications  of  this  rule 


in  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
determined  that  this  rule  will  not 
significantly  affect  the  human 
environment.  No  changes  in  existing 
production  or  disposal  proce,sses  result 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

PART  571— [AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  being  amended  as 
follows: 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.  3011 1 .  3011 5, 
30117  and  30166:  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.1(ft  is  amended  by 
revising  table  2  as  follows: 

§571.101    Standard  No.  101:  Controls  and 
displays. 

***** 
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3.  Section  571.105  is  amended  by 
revising  S3  to  read  as  follows: 

§  571.105    Standard  No.  105:  Hydraulic 
tKake  systems. 

•         •••** 

S3.  Application.  This  standard 
applies  to  multipurpose  passenger 
vehicles,  trucks,  and  buses  with 
hydraulic  brake  systems,  and  to 
passenger  cars  manufactured  before 
September  1.  2000.  with  hydraulic  brake 
systems.  At  the  option  of  the 
manufacturer,  passenger  cars 
manufactured  before  September  1.  2000 
may  comply  w  ith  the  requirements  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  135.  Passenger  Car  Brake  Systems. 
instead  of  the  requirements  of  this 
standard. 

4.  A  new  §571.135  is  added  to  read 
as  follows: 

§571.135    Standard  No.  135:  Passenger  car 
braKe  systems. 

Si.  Scope.  This  standard  specifies 
requirements  for  ser\'ice  brake  and 
associated  parking  brake  systems. 

52.  Purpose.  The  purpose  of  this 
standard  is  to  ensure  safe  braking 
performance  under  normal  and 
emergency  driving  conditions. 

53.  Application.  This  standard 
applies  to  passenger  cars  manufactured 
on  or  after  September  1.  2000.  In 
addition,  passenger  cars  manufactured 
before  September  1.  2000,  may.  at  the 
option  of  the  manufacturer,  meet  the 
requirements  of  this  standard  instead  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  105.  Hydraulic  Brake  Systems. 

54.  Definitions. 

Adhesion  utilization  cunvs  means 
curves  showing,  for  specified  load 
conditions,  the  adhesion  utilized  by 
each  axle  of  a  vehicle  plotted  against  the 
braking  ratio  of  the  vehicle. 

Antuock  brake  system  or  ABS  means 
a  portion  of  a  service  brake  system  that 
automatically  controls  the  degree  of 
rotational  wheel  slip  during  braking  by: 

(1)  Sensing  the  rate  of  angular  rotation 
of  the  wheels; 

(2)  Transmitting  signals  regarding  the 
rate  of  wheel  angular  rotation  to  one  or 
more  controlling  devices  which 
interpret  those  signals  and  generate 
responsive  controlling  output  signals; 
and 

(3)  Transmitting  those  controlling 
signals  to  one  or  more  modulator 
devices  which  adjust  brake  actuating 
forces  in  response  to  those  signals. 

Backup  system  means  a  portion  of  a 
service  brake  system,  such  as  a  pump, 
that  automatically  supplies  energy  in 
the  event  of  a  primary  brake  power 
source  failure. 

Braice /actor  means  the  slope  of  the 
linear  least  squares  regression  equation 


best  representing  the  measured  torque 
output  of  a  brake  as  a  function  of  the 
measured  applied  line  pressure  during  a 
given  brake  application  for  which  no 
wheel  lockup  occurs. 

Brake  hold-off  pressure  means  the 
maximum  applied  line  pressure  for 
which  no  brake  torque  is  developed,  as 
predicted  by  the  pressure  axis  intercept 
of  the  linear  least  squares  regression 
equation  best  representing  the  measured 
torque  output  of  a  brake  as  a  function 
of  the  measured  applied  line  pressure 
during  a  given  brake  application. 

Brake  power  assist  unit  means  a 
device  installed  in  a  hydraulic  brake 
system  that  reduces  the  amount  of 
muscular  force  that  a  driver  must  apply 
to  actuate  the  system,  and  that,  if 
inoperative,  does  not  prevent  the  driver 
from  braking  the  vehicle  by  a  continued 
application  of  muscular  force  on  the 
service  brake  control. 

Brake  power  unit  means  a  device 
installed  in  a  brake  system  that  provides 
the  energy  required  to  actuate  the 
brakes,  either  directly^or  indirectly 
through  an  auxiliary  device,  with  driver 
action  consisting  only  of  modulating  the 
energy  application  level. 

Braking  ratio  means  the  deceleration 
of  the  vehicle  divided  by  the 
gravitational  acceleration  constant. 

Functional  failure  means  a  failure  of 
a  component  (either  electrical  or 
mechanical  in  nature)  which  renders  the 
system  totally  or  partially  inoperative 
yet  the  structural  integrity  of  the  system 
is  maintained. 

Hydraulic  brake  system  means  a 
system  that  uses  hydraulic  fluid  as  a 
medium  for  transmitting  force  from  a 
service  brake  control  to  the  service 
brake  and  that  may  incorporate  a  brake 
power  assist  unit,  or  a  brake  power  unit. 

Initial  brake  temperature  or  IBT 
means  the  average  temperature  of  the 
service  brakes  on  the  hottest  axle  of  the 
vehicle  0.32  km  (0.2  miles)  before  any 
brake  application. 

Lightly  loaded  vehicle  weight  or  LLVIV 
means  unloaded  vehicle  weight  plus  the 
weight  of  a  mass  of  180  kg  (396  pounds), 
including  driver  and  instrumentation. 

Maximum  speed  of  a  vehicle  or  Vmax 
means  the  highest  speed  attainable  by 
accelerating  at  a  maximum  rate  from  a 
standing  start  for  a  distance  of  3.2  km 
(2  miles)  on  a  level  surface,  with  the 
vehicle  at  its  lightly  loaded  weight. 

Objective  brake  factor  means  the 
arithmetic  average  ol  all  the  brake 
factors  measured  over  the  twenty  brake 
applications  deflned  in  S7.4,  for  all 
wheel  positions  having  a  given  brake 
configuration. 

Peak  friction  coefficient  or  PFC  means 
the  ratio  of  the  maximum  value  of 
braking  test  wheel  longitudinal  force  to 


the  simultaneous  vertical  force 
occurring  prior  to  wheel  lockup,  as  the 
braking  torque  is  progressively 
increased. 

Pressure  component  means  a  brake 
system  component  that  contains  the 
brake  system  fluid  and  controls  or 
sen.ses  the  fluid  pressure. 

Snub  means  the  braking  deceleration 
of  a  vehicle  from  a  higher  reference 
speed  to  a  lower  reference  speed  that  is 
greater  than  zero. 

Split  serxice  brake  system  means  a 
brake  system  consisting  of  two  or  more 
subsystems  actuated  by  a  single  control 
designed  so  that  a  leakage-type  failure  of 
a  pressure  component  in  a  single 
subsy.stem  (except  structural  failure  of  a 
housing  that  is  common  to  two  or  more 
sub.<;ystems)  does  not  impair  the 
operation  of  any  other  siib.system. 

Stopping  distance  means  the  distance 
traveled  by  a  vehicle  from  the  point  of 
application  of  force  to  the  brake  control 
to  the  point  at  which  the  vehicle  reaches 
a  full  stop. 

Variable  broke  proportioning  system 
means  a  system  that  has  one  or  more 
proportioning  devices  which 
automatically  change  the  brake  pressure 
ratio  between  any  two  or  more  wheels 
to  compensate  for  changes  in  wheel 
loading  duo  to  static  load  changes  and/ 
or  dynamic  weight  transfer,  or  due  to 
deceleration. 

Wheel  lockup  means  100  percent 
wheel  slip. 

S5.  Equipment  requirements. 

55.1.  Sen-ice  brake  system.  Eaciv 
vehicle  shall  be  equipped  with  a  service 
brake  system  acting  on  all  wheels. 

55.1.1.  Wear  adjustment.  Wear  of  the 
service  brakes  shall  be  compensated  for 
by  means  of  a  system  of  automatic 
adjustment. 

55.1.2.  H'eor  .s/afus.  The  wear 
condition  of  all  serxice  brakes  shall  be 
indicated  by  either: 

(a)  Acoustic  or  optical  devices 
warning  the  driver  at  his  or  her  driving 
position  when  lining  replacement  is 
necessary,  or 

(b)  A  means  of  visually  checking  the 
degree  of  brake  lining  wear,  from  the 
outside  or  underside  of  the  vehicle, 
utilizing  only  the  tools  or  equipment 
normally  supplied  with  the  vehicle.  The 
removal  of  wheels  is  permitted  for  this 
purpose. 

55.2.  Parking  brake  system.  Each 
vehicle  shall  be  equipped  with  a 
parking  brake  system  of  a  friction  type 
with  solely  mechanical  means  to  retain 
engagement. 

55.3.  Controls. 

S5.3.1.  The  ser\'ice  brakes  shall  be 
activated  by  means  of  a  foot  control.  The 
control  of  the  parking  brake  shall  be 
independent  of  the  service  brake 


control,  and  rnny  be  either  a  hand  or 
foot  control. 

S5.3.2.  For  vehicles  equipped  with 
ABS,  a  control  to  manuallv  disable  the 
ABS,  either  fullv  or  partiallv.  is 
prohibited. 

S5.4.  Reserx'nirs. 

55.4.1.  Master  cylinder  reserxoirs.  A 
master  cylinder  shall  have  a  reservoir 
compartmentifor  each  service  brake 
subsy.stem  serviced  by  the  master 
cylinder.  Los$  of  fluid  from  one 
compartment  shall  not  result  in  a 
complete  loss  of  brake  fluid  from 
another  complartment. 

55.4.2.  Bes^rx'oir  capacity.  Reservoirs 
whether  for  npster  cylinders  or  other 
type  .systems.  j«?hnil  have  a  total 
minimum  rnp)acity  equivalent  (o  the 
fluid  displacehient  resulting  when  all 
the  wheel  cylinders  or  caliper  pi.stons 
.servit:ed  by  Iht)  reservoirs  mo\  e  from  a 
new  lining.  fuQIy  retracted  position  (as 
adjusted  initidllv  to  the  manufacturers 
recommended!  setting)  to  a  fullv  worn, 
fully  applied  [jiosilion,  as  determined  in 
accordance  wiiih  S7.l7((:)  of  this 
standard.  Reservoirs  shall  have 
completely  separate  compartments  for 
each  .subsystfem  except  that  in  reservoir 
systems  utilizing  a  portion  of  the 
reservoir  for  a  icommon  supply  to  two  or 
more  subsystems,  individual  partial 
compartmentsjshall  each  have  a 
minimum  volume  of  fluid  equal  to  at 
least  the  volunie  displaced  by  the 
master  cylinder  pi.ston  .serxicing  the 
subsystem,  duiinga  full  stroke  of  the 
piston.  Each  bnake  power  unit  reservoir 
servicing  only  the  brake  system  shall 
have  a  minimum  capacity  equivalent  lo 
the  fluid  displacement  required  to 
charge  the  .sy.stem  piston(s)  or 
accumulator(s)  to  normal  operating 
pressure  plus  the  displacement  resulting 
when  all  the  wheel  cylinders  or  caliper 
pistons  serviced  by  the  reservoir  or 
accumulator(s)  move  from  a  new  lining, 
fully  retracted  position  (as  adjusted 
initially  to  the  manufacturer's 
recommended  setting)  to  a  fullv  worn, 
fully  applied  position. 

S5.4.3.  Reservoir  labding.  Each 
vehicle  shall  have  a  brake  fluid  warning 
statement  that  reads  as  follows,  in 
letters  at  lea.st  3.2  mm  (Vh  inch)  high- 
••WARNING:  Clean  filler  cap  before 

removing.  Use  only fiuid  from 

a  sealed  container."  (Inserting  the 
recommended  type  of  brake  fluid  as 
specified  in  49  CFR  571.116.  re;.. "DOT 
3.")  The  lettering  shall  be: 

(a)  Permanently  affixed,  engra\  ed  or 
embossed; 

(b)  Located  so  as  to  be  visible  by 
direct  view,  either  on  or  within  100  mm 
(3.94  inches)  of  the  brake  fluid  reservoir 
filler  plug  or  cap;  and 


22  /  Thursday.  February  2.  1995  /  Rules  and  Regulations 


6435 


(c)  Of  a  color  that  contrasts  with  its 
background,  if  it  is  not  engraved  or 
embo.ssed. 

S5.4.4.  Fluid  level  indication.  Brake 
fluid  reservoirs  shall  be  so  constructed 
that  the  level  of  fluid  can  be  i:hecked 
without  need  for  the  reservoir  to  he 
opened.  This  requirement  is  deemed  to 
have  been  met  if  the  vehicle  is  equipped 
with  a  transparent  brake  fluid  reservoir 
or  a  brake  fluid  level  indicator  meeting 
the  requirements  of  S5. 5. 1(a)(1). 

S5.5.  Broke  system  warning  indicator. 
Each  vehi<:le  shall  have  one  or  more 
visual  brake  sy.stem  warning  indi<  ators. 
mounted  in  front  of  and  in  clear  view 
of  the  driver,  which  meet  the 
requirements  of  S5.5.1  through  .S5.5.5. 
In  addition,  a  vehicle  manufactured 
without  a  split  service  brake  system 
shall  be  equipped  with  an  audible 
warning  signal  that  activates  under  the 
conditions  specified  in  S5.5.1(a). 

S5.5.1.  Activation.  An  indicator  shall 


he  activated  when  the  ignition  (start) 
swit<;h  is  in  the  'on'^  Crun")  position 
and  whenever  any  of  conditions  (a),  (b), 
U]  or  (d)  occur: 

(a)  A  gross  lo.ss  of  fluid  or  fluid 
pressure  (such  as  caused  hv  rupture  ol 
a  brake  line  but  not  by  a  structural 
failure  of  a  housing  that  is  common  to 
two  or  more  subsystems)  as  indicated  by 
one  of  the  following  conditions  (chosen 
at  the  option  of  the  manufacturer): 

(1)  A  drop  in  the  level  of  the  brake 
fluid  in  any  master  cylinder  reservoir 
compartment  to  less  than  the 
reconimended  safe  level  specified  by  the 
manufacturer  or  to  one-fourth  of  the 
fluid  capacity  of  that  reservoir 
compartment,  whichever  is  greater. 

(2)  For  vehicles  equipped  with  a  spin 
.service  brake  system,  a  differential 
pressure  of  1.5  MPa  (218  psi)  between 
the  intact  and  failed  brake  subsystems 
measured  at  a  ma.ster  cylinder  outlet  or 
a  slave  c:ylinder  outlet. 

(3)  A  drop  in  the  supply  pressure  in 
a  brake  power  unit  to  one-half  of  the 
normal  sy.stem  pressure. 

(b)  Any  electrical  functional  failure  in 
an  antilock  or  variable  brake 
proportioning  system. 

(c)  Application  of  the  parking  briike. 

(d)  Brake  lining  wear-out,  if  the 
manufacturer  has  elected  to  use  an 
electrical  device  to  provide  an  optic  al 
warning  to  meet  the  requirements  of 
S5.1.2(a). 

S5.5.2.  Function  check. 

(a)  All  indicators  shall  be  ac  livalcd  as 
a  check  function  by  either: 

(1)  Automatic  activation  when  the 
ignition  (start)  switch  is  turned  to  the 
■'on"  (  "run")  position  when  the  engine 
is  not  running,  or  when  the  ignition 
(■'start")  switch  is  in  a  position  between 
"on"  ( "run"')  and  "start"  i:i,  t  is 


designated  by  the  manufacturer  as  a 
check  position,  or 

(2)  A  single  manual  action  by  the 
driver,  such  as  momentarx  activation  u\ 
a  test  button  or  switch  mounted  on  the 
instrument  panel  in  front  of  and  in  clK,r 
view  of  the  driver,  or,  in  the  <  ase  of  an 
indicator  for  application  of  the  parkm.y 
brake,  by  applying  the  parking  brake  " 
when  the  ignition  is  in  the  "on    ("run") 
position. 

(b)  In  the  case  of  a  vehicle  that  h.is  ;in 
interlock  device  that  prevents  the 
engine  from  being  started  under  on.-  i.r 
more  conditions,  check  functions 
meeting  the  requirements  of  S5.5._'(i!) 
need  not  be  operational  under  anv 
condition  in  which  the  engine  <  amioi  !.,■ 
started. 

(c)  The  manufacturer  shall  explr.m  tin- 
brake  check  function  test  procedure  in 
the  owner's  manual. 

55.5.3.  Duration.  Each  indicator 
activated  due  to  a  condition  spei  idic  ui 
S5.5.1  shall  remain  activated  as  limj:  r:s 
the  <  ondition  exists,  whenever  the 
ignition  ("start")  switch  is  in  the  "on 
(■•run  ")  position,  whether  or  not  thi- 
engine  is  running. 

55.5.4.  Function.  When  a  visual 
warning  indicator  is  activated,  it  m,u  l„. 
continuous  or  flashing,  except  th.it  the 
visual  warning  indicator  on  a  vehic  h- 
not  equipped  with  a  split  servit  e  t,u-ik>- 
system  .shall  be  tlashing.  The  audible 
warning  required  for  a  vehicle 
mantifa(  tured  without  a  split  servii  e 
brake  system  may  be  continuous  «.r 
intermittent. 

55.5.5.  Labeling. 

(a)  Each  visuaTindicator  shall  display 
a  word  or  words  in  accordant  e  with  the 
requirements  of  Standard  No  lOi  (4M 
C:FR  571.101)  and  this  section,  which 
shall  be  legible  to  the  driver  under  all 
daytime  and  nighttime  conditions  v\  h.n 
activated.  Unless  otherwise  specifi.-<f. 
the  words  shall  have  letters  not  less 
than  3.2  mm  ('/«  inch)  high  and  the 
letters  and  background  shall  be  ol 
contrasting  colors,  one  of  which  is  red 
Words  or  .symbols  in  addition  lo  those 
required  by  Standard  No.  101  and  this 
section  may  l)e  provided  for  purposes  <.t 
clarity. 

(b)  Vehicles  manufactured  with  a  split 
service  brake  system  may  use  a  i  ommon 
brake  warning  indicator  to  iiulit  ate  two 
or  more  of  the  functions  described  in 
S5.5.1(a)  through  S5.5.1(d).  If  a  common 
indicator  is  used,  it  shall  displav  the 
word  "Brake.  ■ 

(c)  .^  vtrhicle  manufactured  wiihoiil ,. 
split  service  brake  system  shall  u-c  a 
separate  indicator  to  indicate  the  f,iilir.- 
condition  in  S5.5.1(a).  This  induaior 
shall  disijiay  the  words  "STOP— BK.\K1. 
FAII.URi;  "  in  block  capital  letters  not 
le.ss  than  6,4  mm  ('/.,  in(  h)  in  liei}:hi. 
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(d)  ir  separate  indicators  are  used  for 
one  or  more  than  one  of  the  functions 
described  in  S5.5.1(a)  to  S5.5.1(d).  the 
indicators  shall  display  the  following 
wording: 

(ll  If  a  separate  indicator  is  provided 
for  the  low  brake  fluid  condition  in 
S5.5.1(a)(ll.  the  words  "Brake  Fluid" 
shall  be  used  except  for  vehicles  using 
tiydraulic  system  mineral  oil. 

(2)  If  a  separate  indicator  is  provided 
lor  the  gross  loss  of  pressure  condition 
in  S5. 5. 1(a)(2),  the  words  "Brake 
Pressure"  shall  be  used. 

(3)  If  a  separate  indicator  is  provided 
lor  the  condition  specified  in  S5.5.1(b). 
the  letters  and  background  shall  be  of 
contrasting  colors,  one  of  which  is 
yellow.  The  indicator  shall  be  labeled 
with  the  words  "Antilock"  or  "Anti- 
lock"  or  "ABS";  or  "Brake 
Proportioning."  in  accordance  with 
Table  2  of  Standard  No.  101. 

(4)  If  a  separate  indicator  is  provided 
lor  application  of  the  parking  brake  as 
specified  for  S5.5.1(c),  the  single  word 
"Park"  or  the  words  "Parl^ing  Brake" 
may  be  used. 

[5]  If  a  separate  indicator  is  provided 
to  indicate  brake  lining  wear-out  as 
specified  in  S5.5.1(d),  the  words  "Brake 
U'ear"  shall  be  used. 

(6)  If  a  separate  indicator  is  provided 
tor  any  other  function,  the  display  shall 
include  the  word  "Brake"  and 
•ippropriate  additional  labeling. 

So.f).  Brake  system  integritv.  Eaih 
vehicle  shall  meet  the  complete 
performance  requirements  of  this 
standard  without: 

(a)  Detachment  or  fracture  of  any 
component  of  the  braking  system,  such 
as  brake  springs  and  brake  shoes  or  dis«: 
pad  facings  other  than  minor  cracks  that 
do  not  impair  attachment  of  the  friction 
facings.  All  mechanical  components  of 
the  braking  system  shall  be  intact  and 
functional.  Friction  facing  tea  rout 
(complete  detachment  of  lining)  shall 
not  exceed  10  percent  of  the  lining  on 
any  single  frictional  element. 

(b)  Any  visible  brake  fluid  or 
lubricant  on  the  friction  surface  of  the 
brake,  or  leakage  at  the  master  cylinder 
or  brake  power  unit  reservoir  cx)ver. 
seal,  and  filler  openings. 

S6.  General  test  conditions.  Each 
vehicle  must  meet  the  performance 
requirements  specified  in  S7  under  the 
following  test  conditions  and  in 
ac:cordance  with  the  test  procedures  and 
test  sequence  specified.  Where  a  range 
of  conditions  is  specified,  the  vehicle 
must  meet  the  requirements  at  all  points 
within  the  range. 

SB.l.  Ambient  conditions. 

SB. 1.1.  Ambient  temperature.  The 
ambient  temp>erature  is  any  temperature 
liftween  O  "C  (32  °F)  and  40  °C  (104  °F). 


SB. 1.2.  Wind  speed  The  wind  speed 
is  not  greater  than  5  ra/s  (11.2  mph). 

SB. 2.  Road  test  surface. 

SB. 2.1.  Pavement  friction.  Unless 
otherw  ise  specified,  the  road  test 
surface  produces  a  peak  friction 
coefficient  (PFC)  of  0.9  when  measured 
using  an  American  Society  for  Testing 
and  Materials  (ASTM)  EliSB  standard 
reference  test  tire,  in  accordance  with 
ASTM  Method  E  1337-90,  at  a  speed  of 
64.4  km/h  (40  mph).  without  water 
delivery. 

SB. 2.2.  Gradient.  Except  for  the 
parking  brake  gradient  holding  test,  the 
test  surface  has  no  more  than  a  1% 
gradient  in  the  direction  of  testing  and 
no  more  than  a  2%  gradient 
perpendicular  to  the  direction  of  testing 

SB. 2. 3.  Lane  width.  Road  tests  are 
conducted  on  a  test  lane  3.S  m  (11. .5  ft) 
wide 

SB. 3.  Vehicle  conditions. 

SB.3.1.  Vehicle  weight. 

SB.3.1.1.  For  the  tests  at  GVWR.  the 
vehic;le  is  loaded  to  its  GVWR  such  that 
the  weight  on  each  axle  as  measured  at 
the  tire-ground  interface  is  in  proportion 
to  its  GAWR.  with  the  fuel  tank  filled  to 
100%  of  capacity.  However,  if  the 
weight  on  any  axle  of  a  vehicle  at  LLVW 
exceeds  the  axle's  proportional  share  of 
the  GVWR,  the  load  required  to  reach 
GVWR  is  placed  so  that  the  weight  on 
that  axle  remains  the  same  as  at  LLVW 

SB.3.1. 2.  For  the  test  at  LLVW.  the 
vehicle  is  loaded  to  its  LLVW  such  that 
the  added  weight  is  di.stributed  in  the 
front  passenger  seat  area. 

SB. 3. 2.  Fuel  tank  loading.  The  fuel 
tank  is  filled  to  100%  of  capacity  at  the 
beginning  of  testing  and  may  not  be  less 
than  75%  of  capacity  during  any  part  of 
the  testing. 

SB. 3. 3.  Lining  preparation.  At  the 
beginning  of  preparation  for  the  road 
tests,  the  brakes  of  the  vehicle  are  in  the 
same  condition  as  when  the  vehicle  was 
manufactured.  No  burnishing  or  other 
special  preparation  is  allowed,  unless 
all  vehicles  sold  to  the  public  are 
similarly  prepared  as  a  part  of  the 
manufacturing  process. 

SB. 3. 4.  Adjustments  and  repairs. 
These  requirements  must  be  met 
without  replacing  any  brake  system 
parts  or  making  any  adjustments  to  the 
brake  system  except  as  specified  in  this 
standard.  Where  brake  adjustments  art; 
specified  (S7.1.3).  adjust  the  brakes, 
including  the  parking  brakes,  in 
accordance  with  the  manufacturer's 
recommendation.  No  brake  adjustments 
are  allowed  during  or  between 
subsequent  tests  in  the  test  sequence. 

SB .  3 .  .=i .  /i  utomatic  bra  kc  adju  sters . 
Automatic  adjusters  are  operational 
throughout  the  entire  test  setjuence. 


They  may  be  adjusted  either  manually 
or  by  other  means,  as  recommended  tiv 
the  manufacturer,  only  prior  to  the 
beginning  of  the  road  test  sequence. 

S6.3.6.  Antilock  brake  system  (ABSI. 
If  a  car  is  equipped  with  an  ABS.  the 
ABS  is  fully  operational  for  all  tests, 
except  vvhere  specified  in  the  following 
sections. 

SB. 3. 7.  Variable  brake  proportioning 
vahv.  If  a  car  is  equipped  with  a 
variable  brake  proportioning  system,  the 
proportioning  valve  is  fully  operational 
for  all  tests  except  the  test  for  failed 
variable  brake  proportioning  system. 

SB. 3.8.  Tire  inflation  pressure.  Tires 
are  infiated  to  the  pressure 
recommended  by  the  vehicle 
manufacturer  lor  the  GVWR  of  the 
vehicle. 

SB. 3. 9.  Engine.  Engine  idle  speed  and 
ignition  timing  are  set  according  to  the 
manufacturer's  recommendations.  If  thf 
vehi<;le  is  equipped  with  an  adjustabW- 
engine  speed  'r^overnor.  it  is  adjusted 
according  to  the  maniifacliirers 
reconmiendations. 

SB. 3. 10.  Vehicle  openings.  All  vehi(.lf' 
openings  (doors,  windows,  hood,  trunk, 
convertible  top,  cargo  doors,  et(..)  are 
c:losed  exc^ept  as  required  for 
instrumentation  purposes. 

SB. 4.  Instnunentation. 

SB. 4.1.  Brake  temperature 
measurement.  The  brake  temperjture  is 
measured  by  plug-type  thermocouples 
installed  in  the  approximate  center  of 
the  facing  length  and  width  of  the  most 
heavily  loaded  shoe  or  disc  pad.  one  per 
brake,  as  shown  in  Figure  1.  A  second 
thermocouple  maybe  installed  at  the 
beginning  of  the  test  sequence  if  the 
lining  wear  is  expected  to  reach  a  point 
causing  the  first  thermocouple  to 
contact  the  metal  rubbing  surface  of  a 
drum  or  rotor.  For  center-grooved  shoes 
or  pads,  thermocouples  are  installed 
within  3  mm  (.12  in)  to  B  mm  (.24  in) 
of  the  groove  and  as  close  to  the  center 
as  possible. 

SB. 4. 2.  Brake  line  pressure 
measurement  for  the  torque  wheel  test 
The  vehicle  shall  be  fitted  with  pressure 
transducers  in  each  hydraulic  cin;uit. 
On  hydraulically  proportioned  circuiits. 
the  pressure  transducer  shall  be 
downstream  of  the  operative 
proportioning  valve. 

SB. 4. 3.  Brake  torque  mensurenwnl  for 
the  torque  wheel  test.  The  vehicle  shall 
be  fitted  with  torque  wheels  at  each 
wheel  position,  including  slip  ring 
assemblies  and  wheel  speed  indicators 
to  permit  wheel  leek  to  f>e  detecrted. 
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S6.5.  Procedural  conditions. 

56.5.1.  Brake  control.  All  service 
brake  system  performance  requirements, 
including  the  partial  system 
requirements  of  S7.7,  S7.10  and  S7.ll, 
must  be  met  solely  by  use  of  the  service 
brake  control. 

56.5.2.  Test  speeds.  If  a  vehicle  is 
incapable  of  attaining  the  specified 
normal  test  speed,  it  is  tested  at  a  speed 
that  is  a  multiple  of  5  km/h  (3.1  mph) 
that  is  4  to  8  km/h  (2.5  to  5.0  mph)  less 
than  its  maximum  speed  and  its 
performance  must  \x  within  a  stopping 
distance  given  by  the  formula  provided 
for  the  specific  requirement. 

56.5.3.  Stopping  distance. 

56.5.3.1.  Tne  braking  performance  of 
a  vehicle  is  determined  by  measuring 
the  stopping  distance  from  a  given 
initial  speed. 

56.5.3.2.  Unless  otherwise  specified, 
the  vehicle  is  stopped  in  the  shortest 
distance  achievable  (best  effort)  on  all 
stops.  Where  more  than  one  stop  is 
required  for  a  given  set  of  test 
conditions,  a  vehicle  is  deemed  to 
comply  with  the  corresponding 
stopping  distance  requirements  if  at 
least  one  of  the  stops  is  made  within  the 
prescribed  distance. 

56. 5. 3. 3.  In  the  stopping  distance 
formulas  given  for  each  applicable  test 
(such  as  S=0.10V+0.0060V2),  S  is  the 
maximum  stopping  distance  in  meters, 
and  V  is  the  test  speed  in  km/h. 

56.5.4.  Vehicle  position  and  attitude. 
S6.5.4.3.  The  vehicle  is  aligned  in  the 

center  of  the  lane  at  the  start  of  each 
brake  application.  Steering  corrections 
are  permitted  during  each  stop. 

S6.5.4.2.  Stops  are  made  without  any 
part  of  the  vehicle  leaving  the  lane  and 
without  rotation  of  the  vehicle  about  its 
vertical  axis  of  more  than  ±15°  from  the 
center  line  of  the  test  lane  at  any  time 
during  any  stop. 

56.5.5.  Transmission  selector  control. 

56.5.5.1.  For  tests  in  neutral,  a  stop  or 
snub  is  made  in  accordance  with  the 
following  procedures: 

(a)  Exceed  the  test  speed  bv  6  to  12 
km/h(3.7  to7.5  mph); 

(b)  Close  the  throttle  and  coast  in  gear 
to  approximately  3  km/h  (1.9  mph) 
above  the  test  speed; 

(c)  Shift  to  neutral:  and 

(d)  When  the  test  speed  is  reached, 
apply  the  brakes. 

56.5.5.2.  For  tests  in  gear,  a  stop  or 
snub  is  made  in  accordance  with  the 
following  procedures: 

(a)  With  the  transmission  selector  in 
the  control  position  recommended  by 
the  manufacturer  for  driving  on  a  level 
surface  at  the  applicable  test  speed, 
exceed  the  test  speed  by  6  to  12  km/h 
(3.7  to  7.5  mph); 

(b)  Close  the  throttle  and  coast  in  gear; 
and 


(c)  When  the  test  speed  is  reached 
apply  the  brakes. 

(d)  To  avoid  engine  stall,  a  manual 
transmission  may  be  shifted  to  neutral 

'  (or  the  clutch  disengaged)  when  the 
vehicle  speed  is  below  30  km/h  (18. f> 
mph). 

S6.5.6.  Initial  brake  temperature 
(IBTI.  If  the  lower  limit  of  the  specifietl 
IBT  for  the  first  stop  in  a  test  sequence 
(other  than  a  pai<king  brake  grade 
holding  test)  has  not  been  reached,  the 
brakes  are  heat«d  to  the  IBT  by  making 
one  or  more  brake  applications  from  a 
speed  of  50  km/h  (31.1  raph),  at  a 
deceleration  rate  not  greater  than  3  ml 
s2  (9.8  fps-). 

S7.  Road  test  procedures  and 
performance  requirements.  Each  vehicle 
shall  meet  all  the  applicable 
requirements  of  this  section,  when 
tested  according  to  the  conditions  and 
procedures  set  forth  below  and  in  S6.  in 
the  sequence  specified  in  Table  1. 

Tablc  1  .—Road  Test  Schedule 


Testing  order 

Section 
No. 

Vehicle  loaded  to  GVWR: 

1     Burnish  

S7.1 

2    Wheel  look  sequence  

S7.2 

Vehicle  loaded  to  LLVW: 

3    Wheel  lock  sequence  

S7.2 

4    ABS  performance  

S7  3 

5    Torque  wheel  

S7  4 

Vehicle  laded  to  GVWR: 

6    Torque  wheel  

S7  4 

7    Cold  effectiveness  

S7  5 

8    High  speed  effectiveness 

S7.6 

9    Stops  with  engine  off  

S7.7 

Vehicle  loaded  to  LLVW: 

10    Cold  effectiveness  

S7.b 

1 1     High  speed  eOedliveness 

87.6 

12    Failed  antilock 

S7  8 

1 3    Failed          proportioning 

valve 

S7.9 

14     Hydraulic  circuit  failure  .. 

S7.10 

Vehicle  loaded  to  GVWR: 

15    Hydraulic  circuit  failure  .. 

S7.10 

16    Failed  antilock 

S7  8 

1 7    Failed          proportioning 

valve 

S7.9 

18    Power  brake  unit  failure  . 

S7.11 

19    Parking  brake— static 

S7.12 

20    Parking  txake— dynamic 

S7.13 

21     Heating  snubs 

S7  14 

22    Hot  performance  

S7  15 

23    Brake  cooling  

S7.16 

24     Recovery  performarx^e  .. 

S7.17 

25    Final  inspection 

S7.18 

S7.1.  Burnish. 

S7.1.1.  General  information.  Any 
pretest  instrumentation  checks  are 
conducted  as  part  of  the  burnish 
procedure,  including  any  necessary 
rechecks  after  instrumentation  repair, 
replacement  or  adjustment. 
Instrumentation  check  test  conditions 
must  be  in  accordance  with  the  burnish 


test  procedure  specified  in  S7.1.2  and 
87.1.3. 

57.1.2.  Vehicle  conditions. 

(a)  Vehicle  load:  GVWR  only. 

(b)  Transmis.sion  position:  In  gear. 

57.1.3.  Test  conditions  and 
procedures.  The  road  test  surface 
conditions  specified  in  S6.2  do  not 
apply  to  the  burnish  procedure. 

(a)lBT:'lOO''C(212°F). 

(b)  Test  speed:  80  km/h  (49.7  mph). 

(c)  Pedal  forc:e:  Adjust  as  necessarv  to 
maintain  specified  constant  deceleration 
rate. 

(d)  Deceleration  rate:  Maintain  a 
constant  deceleration  rate  of  3.0  m/s- 
(9.8  fp.s-). 

(e)  Wheel  lockup:  No  lockup  of  anv 
wheel  allowed  for  longer  than  0.1 
seconds  at  speeds  greater  than  l.S  km/ 
h  (9.3  mph). 

(tl  Number  of  runs:  200  stops. 

(g)  Interval  between  runs:  The  interval 
from  the  start  of  one  service  brake 
application  to  the  start  of  the  next  is 
either  the  time  necessary  to  reduce  the 
IBT  to  100  °C  (212  °F)  or  les.s.  or  the 
distance  of  2  km  (1.24  miles),  whichever 
occurs  first. 

(h)  Accelerate  to  80  km/h  (49.7  mph) 
after  each  stop  and  maintain  that  speed 
until  making  the  next  stop. 

(i)  After  burnishing,  adjust  the  brakes 
as  specified  in  S6.3.4. 

S7.2     Wheel  lockup  sequence. 

S7.2.1     General  information. 

(a)  The  purpose  of  this  test  is  to 
ensure  that  lockup  of  both  front  wheels 
occurs  either  simuhaneously  with,  or  at 
a  lower  deceleration  rate  than,  the 
lockup  of  both  rear  wheels,  when  te.sted 
on  road  surfaces  affording  adhesion 
such  that  wheel  lockup  of  the  first  axle 
oc<;urs  at  a  braking  ratio  of  between  0.1. "> 
and  0.80,  inclusive. 

(b)  This  test  is  for  vehicles  without 
antilock  brake  systems. 

(c)  This  wheel  lock  sequence  test  is  to 
be  used  as  a  screening  test  to  evaluate 

a  vehicle's  axle  lockup  sequence  and  to 
determine  whether  the  torque  wheel  test 
in  S7.4  must  be  conducted. 

(d)  For  this  test,  a  simultaneous 
lockup  of  the  front  and  rear  wheels 
refers  to  the  conditions  when  the  time 
interval  between  the  first  occurrence  of 
lockup  of  the  last  (second)  wheel  on  the 
rear  axle  and  the  first  occurrence  of 
lockup  of  the  last  (second)  wheel  on  the 
front  axle  is  <  0.1  second  for  vehicle 
speeds  >  15  km/h  (9.3  mph). 

(e)  A  front  or  rear  axle  lockup  is 
defined  as  the  point  in  time  when  the 
last  (second)  wheel  on  an  axle  locks  up. 

(f)  Vehicles  that  lock  their  front  axle 
simultaneously  or  at  lower  deceleration 
rates  than  their  rear  axle  need  not  be 
tested  to  the  toroue  wheel  procedure. 

(g)  Vehicles  which  lock  their  rear  axle 
at  deceleration  rates  lower  than  the  front 
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axle  shall  also  l»e  tested  in  accordance 
with  th«'  torque  uliec!  pror;edun«  in 
S7.4. 

(h)  Any  determination  of 
noncomplianc:*  for  failing  adhesion 
utiliziition  requirements  shall  be  based 
on  torque  whe»|l  lest  results. 

57.2.2  Vehicle  conditions. 

(a)  Vehicle  load:  GVWR  and  LLVW. 

(b)  Transmission  position:  In  neutral. 

57.2.3  Test  f'onditions  and 
|)roceduros. 

(a)  IBT:  >  50  ♦(:.  (122  "Fl.  <  100  "C 
(212  "F). 

(b)  Test  speed:  b5  kni/h  (40.4  mph)  for 
a  braking  ratio  i  0.50;  100  km/h  (62.1 
mph)  for  a  brakjng  ratio  >  0.50. 

(i;)  Pedal  fon:i;: 

(1)  Pedal  forcb  is  applied  and 
•  ontrolled  by  the  vehicle  driver  or  by  a 
mechanical  brake  pedal  actuator. 

(2)  Pedal  forcj*  is  increased  at  a  linear 
rate  suc:h  that  the  first  axle  lockup 
oci:urs  no  less  than  one-half  (0.5)  sei;ond 
and  no  more  than  one  and  one-half  (1.5) 
seconds  after  the  initial  application  of 
the  pedal. 

(3)  The  pedal  is  released  when  the 
swflnd  axle  Io<;ks,  or  when  the  pedal 
fort.t!  re.iches  1000  N  (225  lbs),  or  0.1 
seconds  after  firpt  axle  lockup, 
whichever  occurs  first. 

(d)  Wheel  lo€;kup:  Only  wheel 
lockups  above  a  vehicle  speed  of  15  km/ 
h  (9.3  mph)  art;  considered  in 
determining  theirosuits  of  this  test. 

(e)  Test  surfaces:  This  test  is 
•  onducted.  for  each  loading  condition, 
on  two  different  test  surfaces  that  will 
rosuil  in  a  braking  ratio  of  between  0.13 
and  0.80,  inclusive.  NHTSA  reserves  the 
right  to  choose  the  test  surfaces  to  be 
used  based  on  arjhesion  utilization 
curves  or  any  oilier  method  of 
determining  "warst  «.ase"  conditions. 

(0  The  data  recjording  equipment  shall 
have.-!  minimum! sampling  rate  of  40  Hz. 

(g)  I'li-i  to  be  r('corded.  The  following 
informnlion  nui.s|  be  automatically 
recorded  in  pli.is  •  continuously 
throughout  each  est  run  such  that 
values  of  the  variWjIes  can  be  cross 
referenced  in  roa  time. 

(1)  Vehicle  speed. 

(2)  Brake  pedal[ fori  e. 

(3)  Angular  veljjiity  at  each  wheel. 

(4)  Actual  instaplfaneous  vehicle 
deceleration  or  11^}  deceleration 
calculated  by  difflTentiatioo  of  thi- 
vehicle  speed.      I 

(h)  Speed  channel  filtration.  For 
analog  instrumcniation,  the  speed 
i:hannel  shall  be  fihered  bv  using  a  low- 
pass  filter  having  n  cut-off  frequency  of 
less  than  one  fourth  the  sampling  rate. 

(i)  Test  pnx.ediire.  For  each  test 
surface,  three  runi  meeting  the  pedal 
fon;e  application  ind  time  for  wheel 
'cK-kup  requirements  shall  he  made.  Up 
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to  a  total  of  six  runs  will  be  allowed  to 
obtain  three  valid  nms.  Only  the  first 
three  valid  runs  obtained  shall  be  used 
for  data  analysis  purposes. 
S7.2.4.  Performance  requirements. 

(a)  In  order  to  pass  this  test  a  vehicle 
shall  bo  capable  of  meeting  the  test 
requirements  on  all  test  surfaces  that 
will  result  in  a  braking  raUo  of  between 
0.15  and  0.80,  inclusive. 

(b)  If  all  three  valid  runs  on  each 
surface  result  in  the  front  axle  locking 
before  or  simultaneously  with  the  rear 
axle,  or  the  front  axle  locks  up  with  only 
one  or  no  wheels  lo<:king  on  the  rear 
axle,  the  torque  wheel  procedure  need 
not  be  run,  and  the  vehicle  is 
considered  to  meet  the  adhesion 
utilization  requirements  of  this 
Standard.  This  performance 
requirement  shall  be  met  for  all  vehicle 
braking  ratios  between  0.15  and  0.80. 

(c)  If  any  one  of  the  three  valid  nms 
on  any  surface  results  in  the  rear  axle 
locking  l)efore  the  front  axle  or  the  rear 
axle  locks  up  with  only  one  or  no 
wheels  locking  on  the  "front  axle  the 
torque  wheel  procedure  shall  be 
performed.  This  performance 
requirement  shall  be  met  for  all  vehicle 
braking  ratios  between  0.15  and  0.80. 

(d)  If  any  one  of  the  three  valid  runs 
on  any  surface  results  in  neither  axle 
locking  [i.e.,  oidy  one  or  no  wheels 
locked  on  each  axle)  before  a  pedal  fori  e 
of  1000  N  (225  lbs)  is  reached,  the 
vehicle  shall  be  tested  to  the  torque 
wheel  procedure. 

(e)  If  the  conditions  listed  in 
paragraph  (c)  or  (d)  of  this  .section  occur, 
vehicle  compliance  shall  be  determined 
from  the  results  of  a  torque  wheel  test 
performed  in  accordance  with  S7.4. 

57.3.  ABS  performance.  lHeser\'ed.l 

57.4.  Adhesion  utilization  (Torque 
Wheel  Mfthodl. 

57.4.1.  General  information  This  test 
is  for  vehicles  without  any  ABS.  The 
purpose  of  the  test  is  to  determine  the 
adhesion  utilization  of  a  vehicle. 

57.4.2.  Vehicle  conditions. 
(a)  Vehicle  load:  GVWR  and  LLVW. 
(h)  Transmission  position:  In  neutral, 
(c)  Tiros:  For  this  test,  a  separate  set 

of  tires,  identical  to  those  used  for  all 
other  tests  under  Section  7.0.  may  be 
used. 

57.4.3.  Test  conditions  and 
procedures. 

(a)  IBT:  >  50'C  {122''F),  <  100  'C 
(212T). 

(b)  Test  speeds:  100  km/h  (62.1  mph) 
and  .50  km/h  (31.1  mph). 

(c)  Pedal  force:  Pedal  fon:e  is 
increased  at  a  linear  rate  between  100 
and  150  N/.sec  (22.5  and  33.7  lbs/sec)  for 
the  100  km/h  test  speed,  or  between  100 
and  200  N/sec  (22.5  and  45.0  lbs/sec)  for 
the  50  km/h  test  speed,  until  the  first 


axle  loiAs  or  until  a  pedal  force  of  i  kN 
(225  lbs)  is  reached,  whichever  o<r,urs 
first. 

(d)  Cooling:  Between  brake 
applications,  the  vehicle  is  driven  at 
speeds  up  to  100  km/h  (62.1  mph)  until 
the  IBT  specified  in  S7.4.3(a)  is  reached. 

(e)  Number  of  runs:  With  the  vehicle 
at  GVWR.  nm  five  stops  from  a  spred 
of  100  km/h  (62.1  mph)  and  five  stops 
from  a  speed  of  50  km/h  (31.1  mph), 
while  alternating  between  the  two  test 
speeds  after  each  stop.  With  the  vehicle 
at  LLVW,  repeat  the  five  stops  at  each 
test  speed  while  alternating  between  the 
two  test  speeds. 

(f)  Test  surface:  PFC  of  at  least  0.9. 

(g)  Dnta  to  be  recorded.  The  following 
information  must  be  automatically 
recorded  in  phase  continuously 
throughout  each  test  run  such  that 
values  of  the  variables  can  l)c  cnm 
referenced  in  real  time: 

(1)  Vehicle  speed. 

(2)  Brake  pedal  force. 

(3)  Angular  velocity  at  each  wh.iel. 

(4)  Brake  torque  at  each  wheel. 
•     (5)  Hydraulic  brake  line  pressun;  in 

each  brake  circuit.  Hydraulically 
proportioned  <:ircuits  shall  be  fiit.^d 
with  tran.sducers  on  at  least  one  front 
wheel  and  one  rear  wheel  downstream 
of  the  operative  proportioning  or 
pressure  limiting  valve(s). 

16)  Vehicle  deceleration. 

(h)  Sample  rate:  All  data  acquisition 
and  re<:ording  equipment  shall  supi)brt 
a  minimum  sample  rate  of  40  Hz  on  all 
channels. 

(i)  Determination  of  front  versus  re;!r 
brake  pressure.  Determine  the  front 
versus  rear  brake  pressure  relationship 
over  the  entire  range  of  line  pressures. 
Unless  the  VKhi<.le  has  a  variable  brake 
propo.rtioning  .sy.stem,  tins 
deterniination  is  made  by  .static  lest,  if 
the  vehicle  has  a  variable  brake 
proportioning  system,  dynamic  tests  an- 
run  with  the  vehicle  both  empty  and 
loaded.  15  snubs  from  50  km/h"(31.l 
mph)  are  made  for  each  of  the  two  !oa<J 
conditions,  using  the  same  initial 
conditions  specified  in  this  section. 
S7.4.4;  Dnta  reduction. 
(a)  I  he  data  from  each  brake 
application  under  S7.4.3  is  filtered 
using  a  five- point,  on-center  moving 
average  for  each  data  channel. 

(hj  For  each  brake  application  under 
S7.4.3  determine  the  slope  (brake  factor) 
and  pressure  axis  intercept  (brake  hold- 
off  pressure)  of  the  linear  l«;asl  squares 
equation  be.st  describing  the  measured 
torque  output  at  each  braked  wheel  as 
a  function  of  measured  line  pressure 
applied  at  the  same  wheel.  Only  torque 
outpul.values  obtained  from  data 
collected  when  the  vehicle  dewderalion 
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is  within  the  range  of  0.15g  at  0.80g  are 
used  in  the  regression  analysis. 

(c)  Average  the  results  of  paragraph 
(h)  of  this  section  to  calculate  the 
average  brake  factor  and  brake  hold-off 
pressure  for  all  brake  applications  for 
the  front  axle. 

(d)  Average  the  results  of  paragraph 
(b)  of  this  section  to  calculate  the 
average  brake  factor  and  brake  hold-off 
pressure  for  all  brake  applications  for 
the  rear  axle. 

(e)  Using  the  relationship  between 
front  and  rear  brake  line  pressure 
determined  in  S7.4.3(i)  and  the  tire 
rolling  radius,  calculate  the  braking 
force  at  each  axle  as  a  function  of  front 
brake  line  pressure. 

(f)  Calculate  the  braking  ratio  of  the 
vehicle  as  a  function  of  the  front  brake 
line  pressure  using  the  following 
equation: 


z  = 


T.-KT, 


where  z  =  braking  ratio  at  a  given  front 

line  pressure; 
T|.  T2  =  Braking  forces  at  the  front  and 

rear  axles,  respectively, 

corresponding  to  the  same  front 

brake  line  pressure,  and 
P  -  total  vehicle  weight. 

(g)  Calculate  the  adhesion  utilized  at 
each  axle  as  a  function  of  braking  ratio 
using  the  following  equations: 


Tj  =  braking  force  at  axle  i  (from  (e)) 

P,  =  static  weight  on  axle  i 

i  =  1  for  the  front  axle,  or  2  for  the  rear 
axle 

z  =  braking  ratio  (from  (0) 

h  =  height  of  center  of  gravity  of  the 
vehicle 

P  =  total  vehicle  weight 

E  =  wheelbase 


f|=- 


P,  -I-  zhP  /  E 


h  = 


Pj-zhP/E 


where  fj  =  adhesion  utilized  by  axle  i 


r«..„.  R.^„  /  v„,.  ^,  ^,,^,,^^^  ,^^^  ^  ^^^  ^  ^^^  ^^  ^^^^      ^^^ 


(h)  plot  f,  and  f2  obtained  in  (g)  as  a 
function  of  z,  for  both  GVVVR  and  LLVVV 
load  conditions.  These  are  the  adhesion 
utilization  curves  for  the  vehicles, 
which  are  compared  to  the  performance 
requirements  in  S7.4.5.  shown 
graphically  in  Figure  2. 
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Figure  2-Adhesion  Utilization  Requirements 
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S7.4.5.  Performance  requirements.  For 
all  braking  ratios  between  0.15  and  0.60, 
each  adhesion  utilization  curve  for  a 
rear  axle  shall  be  situated  below  a  line 
defined  by  z  =  0.9k  where  z  is  the 
braking  ratio  and  k  is  the  PFC. 

57.5.  Cold  effectiveness. 

57.5.1.  Vehicle  conditions. 

(a)  Vehicle  load:  GVWR  and  LLVVV. 

(b)  Transmission  position:  In  neutral. 

57.5.2.  Test  conditions  and 
procedures. 

(a)  IBT:  >  SOX  (122^).  <  100°C 
(212°F). 

(b)  Test  speed:  100  km/h  (62.1  mph). 

(c)  Pedal  force:  >  65N  (14.6  lbs).  <  500 
N  (112.4  lbs). 

(d)  Wheel  lockup:  No  lockup  of  any 
wheel  for  longer  than  0.1  seconds 
allowed  at  speeds  greater  than  15  km/ 
h{9.3  mph). 

(e)  Number  of  runs:  6  stops. 

(f)  Test  surface:  PFC  of  0.9. 

(g)  For  each  stop,  bring  the  vehicle  to 
test  speed  and  then  stop  the  vehicle  in 
the  shortest  pos.sible  distance  under  the 
specified  conditions. 

57.5.3.  Performance  requirements. 

(a)  Stopping  distance  for  100  km/h 
test  speed:  <  70  m  (230  ft). 

(b)  Stopping  distance  for  reduced  test 
speed:  S  <  O.IOV  +  0.0060V-. 

57.6.  High  speed  effectiveness.  This 
test  is  not  run  if  vehicle  maximum 
speed  is  less  than  or  equal  to  125  km/ 
h  (77.7  mph). 

57.6.1.  Vehicle  conditions. 

(a)  Vehicle  load:  GVWR  and  LLVW. 

(b)  Transmission  position:  In  gear. 

57.6.2.  Test  conditions  and 
procedures. 

(a)  IBT:  >  50°C  (122°F),  <  100°C 
(212^). 

(b)  Test  speed:  80%  of  vehicle 
maximum  speed  if  125  km/h  (77.7  mph) 
<  vehicle  maximum  speed  <  200  km/h 
(124.3  mph).  or  160  km/h  (99.4  mph)  if 
vehicle  maximum  speed  >  200  km/h 
(124.3  mph). 

(c)  Pedal  force:  >  65  N  (14.6  lbs),  < 
500  N  (112.4  lbs). 

(d)  Wheel  lockup:  No  lockup  of  any 
wheel  for  longer  than  0.1  seconds 
allowed  at  speeds  greater  than  15  km/ 
h  (9.3  mph). 

(e)  Number  of  runs:  6  stops. 

(f)  Test  surface:  PFC  of  0.9. 

57.6.3.  Performance  requirements. 
Stopping  distance:  S  <  O.IOV  + 

0.0067V-:. 

57.7.  Stops  with  Engine  Off 

57.7.1.  General  information.  This  test 
is  for  vehicles  equipped  with  one  or 
more  brake  power  units  or  brake  power 
assist  units. 

57.7.2.  Vehicle  conditions. 

(a)  Vehicle  load:  GVWR  only. 

(b)  Transmission  position:  In  neutral. 

(c)  Vehicle  engine:  Off  (not  running). 


(d)  Ignition  key  position:  May  be 
returned  to  "on"  position  after  turning 
engine  off,  or  a  device  may  be  used  to 
"kill"  the  engine  while  leaving  the 
ignition  key  in  the  "on"  position. 

57.7.3.  Test  conditions  and 
procedures. 

(a)  IBT:  >  SO-C  (122°F).  <  lOO-C 
(212^). 

(b)  Test  speed:  100  km/h  (62.1  mph). 

(c)  Pedal  force:  >  65  N  (14.6  lbs),  <  500 
N  (122.4  lbs). 

(d)  Wheel  lockup:  No  lockup  of  any 
wheel  allowed  for  longer  than  0.1 
seconds  at  speeds  greater  than  15  km/ 
h  (9.3  mph). 

(e)  Number  of  runs:  6  stops. 

(f)  Test  surface:  PFC  of  0.9. 

(g)  All  .system  reservoirs  (brake  power 
and/or  assist  units)  are  fully  charged 
and  the  vehicle's  engine  is  off  (not 
running)  at  the  beginning  of  each  stop. 

57.7.4.  Performance  requirements. 

(a)  Stopping  distance  for  100  km/h 
test  speed:  <70m  (230  ft.) 

(b)  Stopping  distance  for  reduced  test 
speed:  S  <  O.IOV  +  O.OOeOV^. 

S7.8.  Antilock  functional  failure. 

57.8.1.  Vehicle  conditions. 

(a)  Vehicle  loading:  LLVW  and 
GVWR. 

(b)  Transmission  position:  In  neutral. 

57.8.2.  Test  conditions  and 
procedures. 

(a)  IBT:  >  SO'C  (122°F),  <  lOO'C 
(212°F). 

(b)  Test  speed:  100  km/h  (62.1  mph). 

(c)  Pedal  force:  >  65  N  (14.6  lbs).  <  500 
N  (112.4  lbs). 

(d)  Wheel  lockup:  No  lockup  of  any 
wheel  for  more  than  0.1  seconds 
allowed  at  speeds  greater  than  15  km/ 
h  (9.3  mph). 

(e)  Number  of  runs:  6  stops. 

(f)  Test  surface:  PFC  of  0.9. 

(g)  Functional  failure  simulation: 

(1)  Disconnect  the  functional  power 
source,  or  any  other  electrical  connector 
that  creates  a  functional  failure. 

(2)  Determine  whether  the  brake 
system  indicator  is  activated  when  any 
electrical  functional  failure  of  the 
antilock  system  is  created. 

(3)  Restore  the  system  to  normal  at  the 
completion  of  this  test. 

(h)  If  more  than  one  antilock  brake 
subsystem  is  provided,  repeat  test  for 
each  subsystem. 

57.8.3.  Performance  requirements. 
For  service  brakes  on  a  vehicle 

equipped  with  one  or  more  antilock 
systems,  in  the  fevent  of  any  single 
functional  failure  in  any  such  system, 
the  service  brake  system  shall  continue 
to  operate  and  shall  stop  the  vehicle  as 
specified  in  S7.8.3(a)  or  S7.8.3(b). 

(a)  Stopping  distance  for  100  km/h 
test  speed:  <  85  m  (279  ft). 

(b)  Stopping  distance  for  reduced  test 
speed:  S  <  O.IOV  +  0.0075 V^. 


57.9.  Variable  brake  proportioning 
system  functional  failure. 

57.9.1.  Vehicle  conditions. 

(a)  Vehicle  load:  LLVW  and  GVWR. 

(b)  Transmission  position:  In  neutral. 

57.9.2.  Test  conditions  and 
procedures. 

(a)  IBT:  >  SO'C  (122*'F),  <  100''C 
(212''F). 

(b)  Test  speed:  100  km/h  (62.1  mph). 

(c)  Pedal  force:  >  65  N  (14.6  lbs),  <500 
N  (112.4  lbs). 

(d)  Wheel  lockup:  No  lockup  of  any 
wheel  for  longer  than  0.1  seconds 
allowed  at  speeds  greater  than  15  km/ 
h  (9.3  mph). 

(e)  Number  of  runs:  6  stops. 

(f)  Test  surface:  PFC  of  0.9. 

(gT  Functional  failure  simulation: 

(1)  Disconnect  the  functional  power 
source  or  mechanical  linkage  to  render 
the  variable  brake  proportioning  system 
inoperative. 

(2)  If  the  system  utilizes  electrical 
components,  determine  whether  the 
brake  system  indicator  is  activated 
when  any  electrical  functional  failure  of 
the  variable  proportioning  system  is 
created. 

(3)  Restore  the  system  to  normal  at  the 
completion  of  this  test. 

(h)  If  more  than  one  variable  brake 
proportioning  subsystem  is  provided, 
repeat  the  test  for  each  subsystem. 

57.9.3.  Performance  requirements. 
The  service  brakes  on  a  vehicle 
equipped  with  one  or  more  variable 
brake  proportioning  systems,  in  the 
event  of  any  single  function  failure  in 
any  such  system,  shall  continue  to 
operate  and  shall  stop  the  vehicle  as 
specified  in  S7.9.3(a)  and  S7.9.3(b). 

(a)  Stopping  distance  for  100  km/h 
test  speed:  <  110  m  (361  ft). 

(b)  Stopping  distance  for  reduced  test 
speed:  S  <0.10V  +  O.OIOOV^. 

57.10.  Hydraulic  circuit  failure. 

57.10.1.  General  information.  This 
test  is  for  vehicles  manufactured  with 
our  without  a  split  service  brake  system. 

57.10.2.  Vehicle  conditions. 

(a)  Vehicle  load:  LLVW  and  GVWR. 

(b)  Transmission  position:  In  neutral. 

57.10.3.  Test  conditions  and 
procedures. 

(a)  IBT:  >  50  "C  (122  °F).  <  100  "C 
(212°F). 

(b)  Test  speed:  100  km/h  (62.1  mph). 

(c)  Pedal  force:  >  65  N  (14.6  lbs).  <  500 
N  (122.4  lbs). 

(d)  Wheel  lockup:  No  lockup  of  any 
wheel  for  longer  than  0.1  seconds 
allowed  at  speeds  greater  than  15  km/ 
h  (9.3  mph). 

(e)  Test  surface:  PFC  of  0.9. 

(f)  Alter  the  service  brake  system  to 
produce  any  one  rupture  or  leakage  type 
of  failure  other  than  structural  failure  of 
a  housing  that  is  common  to  two  or 
more  subsystems. 


(g)  Determine  the  control  force 
pressure  level  or  fluid  level  (as 
appropriate  for  the  indicator  being 
te.sfed)  nece.siarv  to  activate  the  brake 
warning  indicator. 

(h)  Number  of  runs:  After  the  brake 
warning  indicator  has  been  activated, 
make  the  following  stops  depending  on 
the  type  of  brake  system: 

(1)4  stops  for  a  split  service  brake 
system.  ; 

(2)  10  constjcutive  stops  for  a  non- 
split  service  hmke  system. 

(i)  Each  .stof)  is  made  bv  a  continuous 
application  ofithe  service  brake  control 
())  Restore  the  service  brake  system  to 
normal  at  the  jximpletion  of  this  test 
(k)  Repeat  tlie  entire  sequence  for 
each  of  the  otlffr  subsystenis. 

S7.1().4.  Performancf  rfquirt-numts 
For  \  ehicle<4  manufactured  with  a 
split  .service  bi-ake  system,  in  the  oveni 
of  any  rupture- or  leakage  fvpe  of  failure 
in  a  single  subsystem,  other  than  a 
structural  faih|reofa  housing  that  is 
<  oinmon  to  twh  or  more  subsystems, 
■ind  after  activjilion  of  the  brake  system 
indicator  as  spjucilied  in  S5.5.1.  the 
remaining  portions  of  the  service  brake 
system  shall  continue  lo  operate  and 
shall  stop  the  Vehicle  as  specified  in 
S7. 10.4(a)  or  Sf.H).4(b).  For  vehicles  not 
m  a  in  I  fact  u  red  ivith  a  split  .service  brake 
system,  in  the  event  of  anv  one  rupture 
or  leakage  typw  of  failure  In  anv 
component  of  tjhe  service  brake  system 
and  after  activ.-jtion  of  the  brake  system 
indicator  as  spkified  in  So. 5.1.  the 
vehicle  shall  bf  operation  of  the  service 
l)rake  control  sjop  10  times 
e:onsecutivelv  cjs  spei.ified  in  S7.l()  4(a) 
orS7.10.4(b).    I 

(a)  Stopping  jlastance  from  KM)  km/h 
test  speed:  <  IGftm  (551  ft). 

(b)  Stopping  distance  for  reduced  test 
speed:  S<  O.IOV +().()ir,H\-\ 

S7.1 1 .  Foil  t:r  hrake  unit  or  hrnki' 
power  assist  unit  innpernthf  IS\:->trm 
dt'plftfd). 

S7.11.1.  fPem/jfj/  information.  This 

ttsetjuipped  with  one  or 
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test  is  for  veliic 


more  brake  power  units  or  brake  power 
assist  units. 

57.1 1.2.  Vehicle  conditions. 
(ii)  Vehicle  load:  GVWR  only. 

(b)  Transmi.ssion  position:  lii  neutral. 

57.11.3.  Test  conditions  and 
procedures. 

(a)  IBT:  >  .50''C  (122^).  <  lOO^C 
(212''F). 

(b)  Test  speed:  100  km/h  (fi2.1  mph) 
{«:)  Pedal  fon.e:  >  65  N  (14.6  lbs)  <  ^,()() 

N  (112.4  lbs). 

(d)  Wheel  lockup:  No  lockup  of  anv 
wheel  lor  longer  than  0. 1  seconds 
allowed  at  speeds  greater  than  l.'i  km/ 
li  0.3  mph). 

(e)  Number  of  rims;  6  stops. 
(0  Test  surface:  PFC  of  0.9. 

(g)  Di.sconnect  the  primary  source  of 
|)ower  for  one  brake  power  assist  unit  or 
brake  power  unit,  or  one  of  the  brake 
power  unit  or  brake  power  assist  unit 
subsystems  if  two  or  more  subs\  stems 
are  proviifed. 

(h)  If  the  brake  power  unit  or  power 
assist  unit  operates  in  conjunction  with 
a  backup  system  and  the  backup  system 
of  a  primary  power  service  failure!  the 
backup  system  is  operative  durinji  this 
test.  ^ 

(i)  K.xhnust  any  residual  brake  power 
re.serve  capability  of  the  dis(  onner.led 
sxstem. 

(j)  Make  each  of  the  6  stops  by  a 
continuous  appli«;ation  of  the  service 
br.ike  control. 

(k)  Restore  the  system  to  normal  at 
completion  of  this  test. 

(I)  For  vehicles  equippjuf  with  more 
than  one  brake  power  unit  or  brake 
power  assist  unit,  conduct  tests  foreac  h 
in  turn. 

S7. 11.4.  Pfrfnrninnri'  rrquin-nwiUs. 

I'he  service  brakes  on  a  vehicle 
e(|uipped  with  one  or  more  brake  power 
assist  units  or  brake  power  units,  with 
one  such  unit  inoperative  and  depleted 
of  all  re.serve  capability,  shall  stop  the 
vehicli'  as  specified  in  S7.]  1  4(,i)  or 
S7. 11.4(b). 


(a)  Stopping  distance  from  100  km/h 
test  speed:  <  168  m  (551  ft). 

(b)  Stopping  distance  for  redu«  ed  test 
speed:  S<  O.IOV +  0.015HV-. 

S7.12.  Parking  brake— Stat ir  trsi 
S7.12.1.  Vehicle  conditions. 

(a)  Vehicle  load:  GVWR  only. 

(b)  Transmi.ssion  position:  In  neutral. 
(<:)  Parking  brake  burnish: 

(1)  For  vehicles  with  parking  brake 
s.ystems  not  utilizing  the  .service  fri(  tioi, 
elements,  the  friction  elements  of  sue  h 

a  system  are  burnished  prior  to  the 
parking  brake  test  according  to  the 
published  reconnnendations  fiirnished 
to  the  purchaser  by  the  manufac  turer. 

(2)  If  no  recommendations  are 
lurnished.  the  vehicles  parking  brak.- 
system  is  tested  in  an  unburnished 
condition. 

.S7.12.2.  Test  <  nnditions  and 
prori'dures. 
(a)  IBT: 

(1)  Parking  brake  systems  utilizin^.^ 
service  brake  friction  materials  shalfbe 
tested  with  the  IBT<  lOOX  (212"F)  and 
shall  have  no  additional  burnishmg  or 
artificial  heating  prior  to  the  start  of  the 
parking  brake  test. 

(2)  Parking  brake  systems  iitilizinji 
non-service  brake  friction  materials 
shall  be  tested  with  the  fri«  tion 
materials  at  ambient  temperature  at  the 
start  of  the  test.  The  friction  materials 
shall  liave  no  additional  burnishing  or 
artificial  healing  prior  to  or  during  the 
parking  brake  test. 

lb)  Parking  brake  control  for<  e:  Hand 
•  onlrol  <  400  N  (89.9  lbs):  foot  contr.d 
<  500  N(l  12.4  Ib.s). 

(<:)  Hand  force  measurement  lot  ations: 
I'hy  force  required  for  actuation  of  a 
hand-o|)erated  brake  s\  stem  is  measure.l 
at  the  center  of  the  hand  grip  ari-a  or  at 
a  distance  of  40  mm  (1.57  in)  from  the 
end  of  the  actuation  lever  as  illustrated 
in  I'lijure  ,{. 
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Figure  3-Location  for  Measuring  Brake  Application  Force 

(Hand  Brake) 
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(d)  Parking  brake  applications:  . 
apoly  and  2  reapply  if  necessary, 

(e)  Test  surface  gradient:  20%  grade. 

(f)  Drive  the  vehicle  onto  the  grade 
with  the  longitudinal  axis  of  the  vehicle 
in  the  direction  of  the  slope  of  the  grade 

(g)  Stop  the  vehicle  and  hold  it 
stationary  by  applying  the  ser\ice  brake 
control  and  place  the  transmission  in 
neutral. 

(h)  With  the  service  brake  applied 
sufficiently  to  just  keep  the  vehicle  from 
rolling,  apply  the  parking  brake  as 
specified  in  S7.12.2(i)  or  S7.12.2{j). 

(i)  The  parking  brake  system  is 
actuated  by  a  single  application  not 
exceeding  the  limits  specified  in 
S7.12.2(b). 

(j)  In  the  case  of  a  parking  brake 
system  that  does  not  allow  application 
of  the  specified  force  in  a  single 
application,  a  series  of  applications  may 
be  made  to  achieve  the  specified  force, 
(k)  Following  the  application  of  the 
parking  brakes,  release  all  force  on  the 
service  brake  control  and,  if  the  vehicle 
remains  stationary,  start  the 
measurement  of  time. 

(1)  If  the  vehicle  does  not  remain 
stationary,  reapplication  of  a  force  to  the 
parking  brake  control  at  the  level 
specified  in  S7.12.2(b)  as  appropriate  for 
the  vehicle  being  tested  (without  release 
of  the  ratcheting  or  other  holding 
mechanism  of  the  parking  brake)  is  u.sed 
up  to  two  times  to  attain  a  stationary 
position. 

(m)  Verify  the  operation  of  the 
parking  brake  application  indicator. 

(n)  Following  observation  of  the 
vehicle  in  a  stationary  condition  for  the 
specified  time  in  one  direction,  repeat 
the  same  test  procedure  with  the  vehicle 
orientation  in  the  opposite  direction  on 
the  same  grade. 

S7.12.3.  Performance  requirement. 
The  parking  brake  system  shall  hold  the 
vehicle  stationary  for  5  minutes  in  both 
a  forward  and  reverse  dire<;tion  on  the 
grade. 

S7.-i:i.  Heating  Snubs. 

57.13.1.  General  information.  The 
purpose  of  the  snubs  is  to  heat  up  the 
brakes  in  preparation  for  the  hot 
performance  test  which  follows 
immediately. 

57.13.2.  Vehicle  conditions. 

(a)  Vehicle  load:  GVWR  only. 

(b)  Transmission  position:  In  gear. 

57.13.3.  Test  conditions  and 
procedures.         i 

(a)  IBT:  | 

(1)  Establish  an  IBT  before  the  first 
brake  application  (snub)  of  >  S-S^C 
(13rF).  >65°C(149''F). 

(2)  IBT  before  subsequent  snubs  are 
those  occurring  at  the  di.stance  inter\als 

(b)  Number  of  snubs:  15. 

(c)  Test  speeds:  The  initial  speed  for 
each  snub  is  120  km/h  (74.6  mph)  or 
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80%  of  Vmax.  whichever  is  slower. 
Each  snub  is  terminated  at  one-half  the 
initial  speed. 

(d)  Deceleration  rate: 

(1)  Maintain  a  constant  deceleration 
rate  of  3.0  m/s^  (9.6  fps^). 

(2)  Attain  the  specified  deceleration 
within  one  second  and  maintain  it  for 
the  remainder  of  the  snub. 

(e)  Pedal  force:  Adjust  as  necessary  to 
maintain  the  specified  constant 
deceleration  rate. 

(f)  Time  interval:  Maintain  an  interval 
of  4.5  seconds  between  the  start  of  brake 
applications  (snubs). 

(g)  Accelerate  as  rapidly  as  possible  to 
the  initial  test  speed  immediately  after 
each  snub. 

(h)  Immediately  after  the  15th  snub 
accelerate  to  100  km/h  (62.1  mph)  and 
commence  the  hot  performance  test. 

S7.14.  Hot  performance. 

57.14.1.  Genera]  information.  The  hot 
performance  test  is  conducted 
immediately  after  completion  of  the 
15th  heating  snub. 

57.14.2.  Vehicle  conditions. 

(a)  Vehicle  load:  GVWR  only. 

(b)  Transmission  position:  In  neutral. 

57.14.3.  Test  conditions  and 
procedures. 

(a)  IBT:  Temperature  achieved  at 
completion  of  heating  snubs. 

(b)  Test  speed:  100  km/h  (62.1  mph) 

(c)  Pedal  force:  (1)  The  first  stop  is 
done  with  a  pedal  force  not  greater  than 
the  average  pedal  force  recorded  during 
the  shortest  GVWR  cold  effectiveness 
stop. 

(2)  The  second  stop  is  done  with  a 
pedal  force  not  greater  than  500  N 
(112.4  lbs). 

(d)  Wheel  lockup:  No  lockup  of  any 
wheel  for  longer  than  0.1  seconds 
allowed  at  speeds  greater  than  15  km/ 
h  (9.3  mph). 

(e)  Number  of  runs:  2  stops. 

(f)  Immediately  after  the  15th  heating 
snub,  accelerate  to  100  km/h  (62.1  mph) 
and  commence  the  first  stop  of  the  hot 
performance  test. 

(g)  If  the  vehicle  is  incapable  of 
attaining  100  km/h,  it  is  tested  at  the 
same  speed  used  for  the  GVWR  cold 
effectiveness  test. 

(h)  Immediately  after  completion  of 
the  first  hot  performance  stop, 
accelerate  as  rapidly  as  possible  to  the 
specified  test  speed'and  conduct  the 
second  hot  performance  stop. 

(i)  Immediately  after  completion  of 
second  hot  performance  stop,  drive  1  5 
km  (0.98  mi)  at  50  km/h  (31.1  mph) 
before  the  first  cooling  stop. 

S7.14.4.  Performance  requirements. 

(a)  For  the  first  hot  stop,  the  stopping 
distance  must  be  less  than  or  equal  to 
a  calculated  distance  which  is  based  on 
60  percent  of  the  deceleration  actually 


achieved  on  the  shortest  GVWR  cold 
effectiveness  stop.  The  following 
equations  shall  be  used  in  calculating 
the  performance  requirement: 


d    = 


0.0386V^ 


S^-O.IOV 


S  =  0.10V  + 


0.0386  V- 


0.60(dJ 

where  d,  =  the  average  deceleration 
actually  achieved  during  the 
shortest  cold  effectiveness  stop  at 
GVWR  (m/s^), 
S,  =  actual  stopping  distance  measured 
on  the  shortest  cold  effectiveness 
stop  at  GVWR  (m),  and 
V  =  cold  effectiveness  test  speed  (km/h). 

(b)  In  addition  to  the  requirement  in 
S7.14.4(a),  the  stopping  distance  for  al 
least  one  of  the  two  hot  stops  must  be 
S  <  89  m  (292  ft)  from  a  test  speed  of 
100  km/h  (62.1  mph)  or,  for  reduced  test 
speed,  S  <  O.IOV  +  0.0079V'\  The  results 
of  the  .second  stop  may  not  be  used  to 
meet  the  requirements  of  S7. 14.4(a). 
S7.15.  Brake  cooling  stops. 

57.15.1.  General  information.  The 
cooling  stops  are  conducted 
immediately  after  completion  of  the  hot 
performance  test. 

57.15.2.  Vehicle  conditions. 

(a)  Vehicle  load:  GVWR  only. 

(b)  Transmission  position:  In  gear. 

57.15.3.  Test  conditions  and 
procedures. 

(a)  IBT:  Temperature  achieved  at 
completion  of  hot  performance. 

(b)  Test  speed:  50  km/h  (31.1  mph). 

(c)  Pedal  force:  Adjust  as  necessary  to 
maintain  specified  constant  deceleration 
rate. 

(d)  Deceleration  rate:  Maintain  a 
constant  deceleration  rate  of  3  0  m/s^ 
(9.9fps2). 

(e)  Wheel  lockup:  No  lockup  oi  anv 
wheel  for  longer  than  0.1  seconds 
allowed  at  speeds  greater  than  15 
km/h  (9.3  mph). 

(0  Number  of  runs:  4  stops. 

(g)  Immediately  after  the  hot 
performance  stops  drive  1.5  km  (0.93 
mi)  at  50  km/h  (31.1  mph)  before  the 
first  cooling  stop. 

(h)  For  the  first  through  the  third 
cooling  stops: 

(1)  After  each  stop,  immediately 
accelerate  at  the  maximum  rate  to  50 
km/h  (31.1  mph). 

(2)  Maintain  that  speed  until 
beginning  the  next  stop  at  a  distance  of 
1.5  km  (0.93  mi)  from  the  beginning  of 
the  previous  stop. 

(i)  For  the  fourth  cooling  stop: 

(1)  Immediately  after  the  fourth  stop. 

accelerate  at  the  maximum  rate  to  100 

km/h  (62.1  mph). 
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(2)  Maintain  that  speed  until 
beginning  the  recovery  performance 
stops  at  a  distance  of  1.5  km  (0.93  mi) 
after  the  beginning  of  the  fourth  cooling 
stop. 

S7.16.  Recovery  performance. 

57.16.1.  Generai  information.  The 
recovery  performance  test  is  conducted 
immediately  after  completion  of  the 
brake  cooling  stops. 

57.16.2.  Vehide  conditions. 

(a)  Vehicle  load:  GVWR  only. 

(b)  Transmission  position:  In  neutral. 

57.16.3.  Test  conditions  and 
procedures. 

(a)  IBT:  Temperature  achieved  at 
completion  of  coohng  stops. 

(b)  Test  speed:  100  km/h  (62.1  mph) 

(c)  Pedal  force:  The  pedal  force  shall 
not  be  greater  than  the  average  pedal 
force  recorded  during  the  shortest 
GVWR  cold  effectiveness  stop. 

(d)  Wheel  lockup:  No  lockup  of  any 
wheel  for  longer  than  0.1  seconds 
allowed  at  speeds  greater  than  15  km/ 
h  (9.3  mph). 

(e)  Number  of  runs:  2  stops. 

(f)  Immediately  after  the  fourth 
cooling  stop,  accelerate  at  the  maximum 
rate  to  100  km/h  (62.1  mph). 

(g)  Maintain  that  speed  until 
beginning  the  first  recovery  performance 
stop  at  a  distance  of  1.5  km  (0.93  mi) 
after  the  beginning  of  the  fourth  cooling 
stop. 

(h)  If  the  vehicle  is  incapable  of 
attaining  100  km/h,  it  is  tested  at  the 
same  speed  used  for  the  GVWR  cold 
effectiveness  test. 

(i)  Immediately  after  completion  of 
the  first  recovery  performance  stop 
accelerate  as  rapidly  as  possible  to  the 
specified  test  speed  and  conduct  the 
second  recovery  performance  stop. 

57.16.4.  Performance  requirements. 
The  stopping  distance.  S.  for  at  least 

one  of  the  two  stops  must  be  within  the 
following  limits: 

0.0386  V-  0.0386V- 

•<S-0.10V< 


I.50d, 


0.70d 


where  d^  and  V  are  defined  in 
S7.T4.4(a). 
S7.17.  Final  Inspection.  Inspect: 

(a)  The  service  brake  system  for 
detachment  or  fracture  of  any 
components,  such  as  brake  springs  and 
brake  shoes  or  disc  pad  facings. 

(b)  The  friction  surface  of  the  brake, 
the  master  cylinder  or  brake  power  unit 
reservoir  cover,  and  seal  and  filler 
openings,  for  leakage  of  brake  fluid  or 
lubricant. 

(c)  The  master  cylinder  or  brake 
power  unit  reservoir  for  compliance 
with  the  volume  and  labeling 
requirements  of  S5.4.2  and  S5.4.3.  In 


determining  the  fully  applied  worn 
condition,  assume  that  the  lining  is 
worn  to  (1)  rivet  or  bolt  heads  on  riveted 
or  bolted  linings  or  (2)  within  0.8  mm 
(1/32  inch)  of  shoe  or  pad  mounting 
surface  on  bonded  linings  or  (3)  the 
limit  recommended  by  the 
manufacturer,  whichever  is  larger 
relative  to  the  total  possible  shoe  or  pad 
movement.  Drums  or  rotors  are  assumed 
to  be  at  nominal  design  drum  diameter 
or  rotor  thickness.  Linings  are  assumed 
adjusted  for  normal  operating  clearance 
in  the  released  position. 

(d)  The  brake  system  indicators,  for 
compliance  with  operation  in  various 
key  positions,  lens  color,  labeling,  and 
location,  in  accordance  with  S5.5. 

Issued:  Janiiar>'  2.1. 1995. 
Ricardo  Martinez, 

Administrator.    ■ 

IFR  Doc.  95-2324  Filed  2-1-95:  6:45  am] 

BILLING  CODE  491«-59-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 

[Docket  No.  950124025-5025-01;  I.D. 
122094A] 

RIN  0648-A033 

Northeast  Muttispecies  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule:  technical 
amendment. 

SUMMARY:  NMFS  issues  this  final  rule  to 
make  corrections  and  clarifications  to 
the  regulations  implementing 
Amendment  5  to  the  Northeast 
Multispecies  Fishery  Management  Plan 
(FMP)  and  subsequent  framework 
actions. 

EFFECTIVE  DATE:  February  1,  1995. 
except  for  §  651.9(e)(36),  amendments  to 
§  651.20(b){2)(ii).  and  §  651.20(c)(2)(ii). 
and  §  651.20(c)(4)  introductory  text, 
which  will  be  effective  on  June  11, 
1995. 

FOR  FURTHER  JNFOfiMATJON  CONTACT: 
Bridgette  S.  Davidson,  NMFS.  Fishery 
Management  Specialist.  508-281-9347. 
SUPPLEMENTARY  INFORMATION:  The  New 
England  Fishery  Management  Council 
(Council)  s«^mitted  Amendment  5  to 
the  FMP  to  NMFS  on  September  27, 

1993.  Amendment  5,  with  some 
exceptions,  was  approved  on  January  3, 

1994.  The  final  rule  for  Amendment  5 


was  published  on  March  1. 1994  (59  FR 
9872).  This  final  rule  makes  several 
corrections  and  clarifications  to  the 
regulations  and  to  subsequent 
amendments  to  the  regulations — 59  FR 
9872,  March  1,  1994;  59  FR  26972,  May 
25,  1994;  59  FR  36725.  July  19, 1994;  59 
FR  42176.  August  17,  1994. 

The  definition  of  "sink  gillnet" 
(§  651.2)  was  modified  in  Framework 
Adjustment  4  to  the  FMP  and  is  further 
clarified  here.  The  definition  is  re\-ised 
to  clarify  that  a  sink  gillnet  is  a  bottom- 
tending  gillnet. 

Section  651.4(0(2)(iv)  is  modified  to 
reflect  the  Council's  intent.  Although 
the  preamble  to  the  final  regulations  for 
Amendment  5  stated  that  vessel  owners 
would  be  allowed  to  change  their  1994 
permit  categon,-  within  30  days  of 
receiving  their  permit,  there  was  no 
specific  language  in  the  regulations 
prohibiting  a  change  in  categor\'  after 
that  time  during  the  initial  fishing  year. 
The  Council  did  not  intend  for  vessels 
to  switch  between  days-at-sea  (DAS) 
programs,  except  during  the  renewal 
process  to  receive  a  1995  limited  access 
multispecies  permit.  The  regulations  are 
modified  accordingly. 

Section  651.5  requires  any  operator  of 
a  vessel  in  possession  of  multispecies 
harvested  from  the  exclusive  economic 
zone  to  have  an  operator's  permit. 
Recreational  vessels  that  are  exempt 
from  a  multispecies  permit  are  also 
exempt  from  the  operator's  permit 
requirements.  This  exemption  was 
inadvertently  omitted  from  the  final  rule 
implementing  Amendment  5.  This  final 
rule  clarifies  that  only  vessels  that  are 
required  to  have  a  multispecies  permit 
are  required  to  have  an  operator  with  an 
operator's  permit. 

The  regulations  implementing  mesh 
obstruction  and  tie-up  inadvertentlv  had 
no  correlated  prohibitions.  Section 
651.9(b)(ll)  and  (e)(36)  are  added  by 
this  final  rule  to  address  this  omission; 
however,  the  prohibition  at 
§651.9(e)(36)  will  be  effective  beginning 
June  11, 1995,  due  to  the  emergency 
action  pubUshed  in  the  Federal  Register 
on  (59  FR  63926,  December  12.  1994), 
which  temporarily  added  prohibitions 
to  that  section.  The  emergency  action  is 
effective  through  March  12,  but  the 
Council  is  expected  to  vote  to  extend 
the  emergency  for  an  additional  90  days, 
i.e.,  through  June  11, 1995.  If  the 
emergency  action  is  not  e.xtended, 
NMFS  will  publish  a  notice  to  modify 
the  effective  date  of  this  rule. 

In  order  to  reflect  more  accurately  the 
prohibition  at  §  651.9(b)(1),  the  word 
"accruing"  is  replaced  with  "using" 
when  discussing  a  vessel  using  all  of  its 
annual  DAS  allocation. 
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Section  651.20(b)(2)(ii)  and  (c)(2)(ii) 
noth  make  refeiwnce  to  paragraphs  (f) 
and  (g).  The.se  referehces  are  corrected 
to  read  paragraphs  (e)  and  (f), 
respectively,  which  are  the  midwater 
trawl  gear  and  the  purse  seine  gear 
exceptions. 

The  net  stowage  requirements  at 
*?  651. 20(c)(4)  are  directed  at  fishing  in 
•southern  New  England  or  the  mid- 
Atlantic,  but  the  stowage  requirements 
also  apply  to  sink  gillnet  vessels 
transitting  areas  closed  to  sink  gillnets 
and  to  vessels  participating  in  the 
Cultivator  Shoals  Whiting  Fishery  when 
transitting  the  Gulf  of  Maine/Georges 
Bank  regulated  mesh  area.  References  to 
specific  geographic  areas  are  removed 
from  net  .stowage  requirements. 
Corrections  to  §651.20  will  be  effective 
beginning  June  ll,  1995,  because  the 
emergency  action  published  on 
December  12,  1994,  has  temporarily 
suspended  portions  of  this  section. 

Section  651.22(c)(l)(i)(B)  is  corrected 
by  removing  the  reference  to  the  500-lb 
(226.8-kg)  possession  limit,  which  was 
changed  with  Framework  Adjustment  3 
to  the  FMP  (59  FR  36725,  July  19.  1994). 

A  technical  amendment  to 
«j  65 1.22(d)(l)(i)(C)  clarifies  that  in  order 
to  be  eligible  for  the  small-boat 
exemption  (for  vessels  45  ft  (13.7  m)  or 
less),  a  vessel  owner  must  provide 
documentation  that  accurately  states  the 
vessel's  length  overall.  This  is  intended 
to  remove  the  confusion  as  to  when  U.S. 
Coast  Guard  documentation  will  be 
accepted  as  verification  of  a  vessel's 
length. 

In  §65 1.23(c).  the  reference  to 
paragraph  (c)  is  corrected  to  read 
paragraph  (d). 
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Classification 

Because  this  ni  e  only  corrects 
omissions  and  other  errors  or  makes 
clarifications  of  intent  to  an  existing  .set 
of  regulations  for  which  full  prior  notice 
and  opportunity  for  comment  have  been 
given,  under  5  U.S.C.  553(b)(B).  it  is 
unnecessary  to  provide  prior  notice  and 
opportunity  for  comment. 

"This  rule  imposes  no  new 
requirements  on  anyone  subject  to  these 
regulations,  and  many  provisions 
remove  or  relieve  restrictions. 
Accordingly,  under  5  U.S.C.  553(d).  the 
rule  is  effective  immediately  except  for 
sections  651.9(e)(36),  651.20(b)(2)(ii;. 
651.20(c)(2)(ii),  and  651.20(c)(4) 
introductory  text,  which  will  be 
effective  beginning  June  11. 199."). 

This  rule  is  exempt  from  review 
under  E.O.  12866. 

List  of  Sub)ects  in  50  CFR  Part  651 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirement;;. 


Dated:  Junuary  26.  199.=). 
Gary  Matlock. 

Pmomm  Manuoement  Officer,  \ational 
Murine  Fisheries  Ser\ice. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  651  is  amended 
as  follows: 

PART  651— NORTHEAST 
MULTISPECIES  FISHERY 

1.  The  authority  citation  for  part  6.=51 
continues  to  read  as  follows: 

Authority:  16l'.S.C.  1801  et  set/. 

2.  Section  651.2,  the  definition  for 
"sink  gillnet"  is  revised  to  read  as 
follows: 

§651.2    Definitions. 

*         *         *         •         « 

Sink  gillnet  means  a  bottom-tending 
gillnet,  which  is  any  gillnet.  anchored  or 
otherwise,  that  is  designed  to  be,  is 
capable  of  being,  or  is  fished  on  or  near 
the  bottom  in  the  lower  third  of  the 
water  column. 
«         •        »         *         » 

3.  Section  651.4(f)(2](iv).  is  revised  to 
read  as  follows: 

§  651 .4    Vessel  permits. 


(0*  *  * 

(2)  *  •  * 

(iv)  In  1994.  vessel  owners  may 
change  their  ves.sers  DAS  category 
within  30daysof  receipt  of  their  1994 
nniliispecies  permit.  After  30  days,  the 
ve.ssel  must  fish  only  in  the  DAS 

•  program  a.ssigned  for  the  remainder  of 
the  fishing  year.  In  1995.  if  the  vessel 
owner  is  applying  to  fish  under  a 
different  D.\S  program  than  was 
assigned  for  1994.  the  application  must 
include  such  election  and  the  vessel 
must  fish  only  in  that  category  for  the 
entire  fishing  year. 

*  *        •        •         • 

4.  Section  651.5(a)  is  revised  to  read 
as  follows: 

§651.5    Operator  permits. 

(a)  General.  Any  operator  of  a  ve.ssel 
that  has  been  issued  a  valid  Federal 
multispecies  permit  under  this  part,  or 
any  operator  of  a  ves.sel  fishing  for 
multispecies  finfish  in  the  FEZ  or  in 
possession  of  multispecies  finfish  in  or 
harvested  from  the  EEZ.  must  carry  on 
board  a  valid  operator's  permit  issued 
under  this  part.  This  requirement  does 
not  apply  to  recreational  vessels  and 
vessels  that  fish  exclusively  in  .state 
waters  for  multispecies. 
*        *        •         ♦        ♦ 

5.  In  §651.9.  paragraph  (b)(1)  is 
revised,  and  paragraph  (b)(ll)  is  added 
to  read  as  follows: 


§651.9    Prohibitions. 

•  *        *         •         , 

(h)  *  *  * 

(I)  Possess  at  any  time  during  a  trip, 
or  land  per  trip,  more  than  the 
possession  limit  of  regulated  species  as 
.•specified  in  §651. 27(a),  after  using  the 
vessel's  annual  DAS  allocation  or  when 
not  participating  under  the  DAS 
program  pursuant  to  §651.22. 

•  *        *         •        . 

(II)  Fail  to  comply  with  the  layover 
dav  requirement  as  described  in 
§651.22(c)(l)(ii)(A). 

•  •         •         •         » 

6.  Effective  June  11, 1995,  in  §651.9. 
paragraph  (e)(36)  is  added  to  read  as 
follows: 

§651.9    Prohibitions. 

•  *         •         •         « 

(e)  •  *  * 

(36)  Obstruct  or  constrict  a  net  as 

described  in  §651. 20(h)(1)  and  (2). 

•  •        •         «        « 

7.  Effective  June  11,  1995,  §651.20  is 
amended  by  removing  the  words 
■paragraphs  (f)  and  (g)"  from  the  first 
sentences  of  paragraphs  (b)(2J(ii)  and 
(c)(2)(ii)  and  adding  in  their  places  the 
words  "paragraphs  (e)  and  (0".  and  by 
revising  paragraph  (c)(4)  introductorv 
text  to  read  as  follows: 

§  651 .20    Regulated  mesh  areas  and 
restrictions  on  gear  and  methods  of  fishing. 

•  •         «         •         » 

(cJ  •  *  * 

(4)  \et  stowage  requirements.  A  net 
that  is  stowed  and  is  not  available  for 
immediate  use  conforms  to  one  of  Ihf 
following  specifications: 

•  *        •         •        • 

8.  In  §651.22.  paragraphs  (c)(l)(i)(B) 
and  (d)(l)(i)(C)  are  revised  to  read  as 
follows: 

§  651 .22    Effort-control  program  for  limited 
access  vessels. 

•  •         •         •         « 

(c)  *  •  • 
(1) 

(i)*  *  * 

(B)  During  each  period  of  time 
declared,  the  applicable  vessel  may  not 
possess  more  than  the  po.ssession  limit 
of  regulated  species  as  specified  in 

§  651.27(a). 

•  *         •  • 

(dj-  •  • 
(D*  *  • 
(i)*** 

(C)  The  measurement  of  length  overall 
must  be  verified  using  documentation 
that  accurately  states  length  overall  as 
described  in  paragraph  (c)(l)(i)(.\)  of 
this  section.  Acceptable  documentation 
includes  U.S.  Coast  Guard 
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documentation  on  vessels  built  after 
1984,  written  verification  from  a 
qualified  marine  surveyor  or  the 
builder,  or  the  vessel's  construction 
plans.  A  copy  of  the  length  overall 
verification  must  accompany  an 
application  for  a  Federal  multi.species 
permit  issued  under  §  651.4. 

•  •        •        »        • 

9.  Section  e.^l. 23(c)  is  revi.sed  to  read 
as  follows: 

§  651.23    Minimum  fish  size. 

•  *         »         «         * 

(c)  The  minimum  size  applies  to 
whole  fish  or  to  any  part  of  a  fish  while 
possessed  oji  hoard  a  ves.sel,  except  as 
provided  in  paragraph  (d)  of  this 
section,  and  to  whole  fish  only,  after 
landing.  Fish  or  parts  offish  must  have 
skin  on  while  possessed  on  board  a 
vessel  and  at  the  time  of  landing  in 
order  to  meet  minimum  size 
requirements.  "Skin  on"  means  the 
entire  portion  of  the  skin  normally 
attached  to  the  portion  of  the  fish  or  fish 
parts  possessed. 

•  «        •        •        » 

IFR  Doc.  95-2536  Filed  2-01-95:  8:45  ami 

WLUNG  COO€  3S10-22-F 


50  CFR  Part  676 

[Doc(<et  No.  950123023-5023-01;  I.D. 
010995E] 

RIN  0648-AH38 

Limited  Access  Management  of 
Federal  Fisheries  In  and  Off  of  Alaska; 
Determinations  and  Appeals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Interim  final  rule:  request  for 

comments. 


SUMMARY:  This  interim  final  rule 
amends  the  regulations  implementing 
the  determinations  and  appeals 
procedures  for  limited  access 
management  of  Federal  fisheries  in  and 
off  of  Alaska  and  amends  regulations 
implementing  the  individual  fishing 
quota  (IFQ)  limited  acce.ss  program  with 
respect  to  establishment  of  quota  share 
(QS)  pools  for  each  IFQ  regulatory  area. 
The  changes  made  to  the  determinations 
and  appeals  procedures  reduce  the 
current  two-stage  appeals  procedure  to 
a  single-step  process,  and  reduce  the 
length  of  time  periods  for  certain 
appeals-related  actions.  The  changes 
made  to  the  establishment  of  QS  pools 
allow  for  the  addition  of  catch  history 
that  is  in  dispute  and  being  appealed. 
1 1  hese  changes  are  necessary  to  avoid 


excessive  delays  in  deciding  appeals 
and  to  allow  the  timely  issuance  of  IFQ 
resulting  from  disputed  catch  history 
that  was  successfully  appealed.  The 
intended  effect  of  this  action  is  to 
shorten  the  appeals  process  while 
providing  reasonable  time  for  applicants 
to  file,  and  to  provide  IFQ  resulting 
from  disputed  catch  history  to  persons 
who  may  have  an  appeal  successfully 
resolved  after  the  IFQ  calculation  date. 

DATES:  Interim  rule  effective  January  30, 
1995.  Comments  must  be  received  at  the 
following  address  no  later  than  Marf;h  6. 
1995. 

ADDRESSES:  Comments  on  the  interim 
final  rule  may  be  sent  to  Ronald  J.  Berg, 
Chief,  Fisheries  Management  Division, 
Alaska  Region,  NMFS,  709  West  9th 
Street.  Juneau,  AK  99801.  or  P.O.  Box 
21668.  Juneau.  AK  99802-1668.  Attn: 
Lori  J.  Gravel.  Copies  of  the  regulatory 
impact  review  prepared  for  this  action 
may  be  obtained  also  from  this  address. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore.  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  IFQ  program  is  a  regulatory 
regime  developed  by  the  North  Pacific 
Fishery  Management  Council  to 
promote  the  conservation  and 
management  of  Pacific  halibut 
[Hippoglossus  stenolepis)  and  sablefish 
(Anoplopoma  fimbria)  fixed  gear 
fisheries  in  the  Gulf  of  Alaska  and  the 
Bering  Sea  and  Aleutian  Islands  Area 
under  Federal  jurisdiction.  Further 
information  about  the  IFQ  program  is 
contained  in  the  preamble  to  the  final 
implementing  regulations  published 
November  9,  1993  (58  FR  59375).  The 
commercial  harvesting  of  halibut  and 
sablefish  under  the  IFQ  program  is 
scheduled  to  begin  in  the  spring  of 
1995.  The  IFQ  program  is  implemented 
by  regulations  at  50  CFR  part  676. 

The  IFQ  implementing  regulations 
provide  for  the  assignment  of  QS  to 
qualified  persons.  The  amount  of  QS 
assigned  directly  reflects  a  qualified 
person's  verified  catch  history  during 
specified  years.  The  allocation  of  IFQ 
repre-sents  a  privilege  to  harvest  a 
specified  amount  of  halibut  or  sablefish 
during  one  fishing  year.  The  amount  of 
IFQ  allocated  to  any  person  by  area  is 
calculated  annually  on  January  31 
generally  as  the  product  of  the  total 
allowable  catch  available  for  har\est  by 
fixed  gear  and  the  persons 's  QS  divided 
by  the  QS  pool  for  the  area  (50  CFR 
676.20(0).  The  QS  pool  for  an  area  is  the 
sum  of  all  QS  in  that  area  for  a  .species 
(50  CFR  676.20(b)). 


Changes  to  the  Determinations  and 
Appeals  Procedures 

Final  rules  implementing  the  appeals 
procedure  for  limited  access  fisheries 
management  of  Federal  fisheries  in  and 
off  of  Alaska  became  effective  July  1. 
1994  (59  FR  28281,  June  1. 1994).  A 
detailed  explanation  of  the  procedure 
for  appealing  initial  administrative 
determinations  appears  in  the  preamble 
of  the  notice  of  proposed  rulemaking 
published  February  9,  1994  (59  FR 
5979).  Three  changes  to  the  final  rules 
have  been  identified  by  NMFS  as 
necessary  to  improve  the  efficiency  of 
the  appeals  process.  These  changes: 

1.  Eliminate  applicants'  right  to 
appeal  an  appellate  officer's  decision  to 
the  NMFS  Director.  Alaska  Region 
(Regional  Director),  but  retain  the 
Regional  Director's  discretionary 
authority  to  renew,  modify,  reverse  or 
remand  any  such  decision; 

2.  Reduce  the  time  period  for  filing  an 
appeal  of  an  initial  administrative 
determination  from  90  Federal  business 
days  to  60  calendar  days  after  the  date 
the  determination  was  made;  and 

3.  Reduce  the  time  period  before  an 
appellate  officer's  decision  becomes 
effective  from  45  Federal  business  days 
to  30  calendar  days  after  the  date  the 
decision  is  issued,  unless,  prior  to  that 
time,  the  Regional  Director  alters  or 
modifies  the  decision,  issues  an  order 
staying  the  effectiveness  of  the  decision 
pending  review,  or  accelerates  the 
effectiveness  date. 

Subject  to  later  revision  based  on 
public  comments  received,  these  actions 
are  necessary  to  avoid  excessively 
delayed  appeals  decisions.  It  is  now 
apparent  that  the  timely  resolution  of 
appeals  to  the  Regional  Director  will  not 
be  possible.  The  changes  discussed 
above  will  facilitate  a  more  timely 
appeals  process.  The  original  time 
periods  were  excessively  long  in  view  of 
the  number  of  appeals  that  are  now 
expected,  and  resolving  these  appeals 
more  expeditiously  will  benefit  the 
fi.shermen  involved.  The  majority  of  the 
initial  administrative  decisions  to  deny 
QS  are  due  to  be  issued  before  January 
31,  1995,  the  date  of  the  required 
calculation  of  IFQ  for  the  1995  fishing 
season. 

The  first  change  is  the  elimination  of 
the  right  to  appeal  an  appellate  officer's 
decision  to  the  Regional  Director.  The 
Regional  Director's  discretionary 
authority  to  review  and  modify,  reverse, 
or  remand  any  appellate  officer's 
decision  is  retained.  This  effectively 
changes  the  original  two-stage  appeals 
procedure  into  a  single-step  process. 
The  original  procedure  provided  an 
applicant  a  first-stage  opportunity  to 
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appeal  an  initiial  administrative 
{lelermination  to  an  appellate  offici-r. 
and  a  second-stage  opportunity  to 
appeal  the  appellate  officer's  decision  to 
the  Regional  Director.  This  regulatory 
niiiendment  eliminates  the  second  stage 
appeal;  however,  the  Regional  Director 
will  routinely  review  appellate  officers' 
decisions,  and  may  reverse,  modify,  or 
remand  these  decisions  for  further 
tionsideration.  If  the  appellate  officer's 
decision  is  modified  or  reversed,  the 
Regional  Director  will  issue  a  written 
decision  explaining  the  reasons  for  this 
action.  The  appellate  officer's  decision, 
unle.ss  acted  oil  by  the  Rej^ional 
Director,  will  be  the  final  agency  action 
for  purjioses  of  judicial  review  30  days 
after  issuance. ' 

The  second  (Change  is  a  substantial 
reduction  ol  the  time  period  within 
uliich  ;in  appellant  may  file  an  appeal. 
The  piir|)ose  o^this  change  is  to 
expedite  the  aj^peals  process,  as 
explained  abo\je.  The  time  period 
within  which  tja  appellant  mav  file  a 
written  appeal  bf  an  initial 
adniinistrative determination  is  changed 
from  no  Federal  business  days  to  60 
calendar  days  dfter  the  date  the 
delerniinatioii  js  made.  This  change 
etiectively  reduces  the  appeal  filing 
opportunity  from  about  4  months  to 
about  2  months.  Saturdays.  Sundays, 
and  Federal  holidays  would  be  counted 
as  part  of  the  60-day  time  period  unless 
the  last  day  of  Hhe  60-day  period  falls  on 
a  Saturday.  Sunday,  or  Federal  holiday. 
In  this  event,  the  period  is  extended  to 
the  close  of  business  on  the  next 
business  day. 

The  original  appeals  filing  period  of 
90  days,  not  including  weekends  and 
holidays,  was  intended  to  provide  an 
appellant  with  a  liberal  period  within 
which  to  prepare  an  appeal.  NOAA  has 
determined  that  this  period  is 
unneces.sarily  long  and  would 
exacerbate  expected  delay  in  the 
resolution  of  appeals.  Resolution  of 
disputes  involving  more  than  one 
applicant  but  possibly  the  same  vessel 
or  catch  data  could  be  facilitated  by 
resolving  related  appeals  at  the  same 
time.  Without  this  change,  one  person 
couldillea  prompt  appeal  while 
another  could  delay  filing  for  up  to  4 
months,  thereby  preventing  the  prompt 
issuance  of  disputed  IFQ.  A  60-day 
period,  including  weekends  and 
holidays  except  on  the  last  day  of  the 
period,  would  provide  appellants  with 
adequate  time  to  prepare  and  file 
appeals,  and  would  benefit  all  affected 
parties  by  accelerating  the  appeals 
process. 

The  third  change  is  a  shortening  of 
the  period  of  delayed  effectiveness  of  an 
appellate  officer's  decision  fi-om  45 


Federal  business  days  to  30  calendar 
days.  The  purpose  of  this  change  also  is 
to  speed  achievement  of  final  agency 
action  on  appeals.  A  30-calendar-day 
period  is  adequate  for  the  Regional 
Director  to  review  an  appellate  officers 
decision  and  take  any  action  deemed 
necessary,  such  as  a  stay.  Unless  acted 
on  by  the  Regional  Director,  an 
appellate  officer's  decision  will  be  the 
final  agency  action  subject  to  judicial 
review  at  the  end  of  the  30-calendar- 
day  delayed  effectiveness  period. 

Changes  to  the  Establishment  of  Quota 
Share  Pools 

Regulations  pertaining  to  the 
calculation  of  QS  and  the  QS  pool  for 
an  area  and  regulations  for  appealing 
initial  administrative  determinations 
made  regarding  those  calculations  are 
found  at  50  CFR  676.20  and  676.25. 
respectively.  This  action  changes 
§  676.20(d)(3)  to  establish  a  reserve 
within  the  QS  pool  of  each  IFQ 
regulatory  area:  otherwise,  contested 
c:atch  hisiory  would  not  have  been 
included  in  the  QS  pool.  Any  person 
who  does  not  have  QS  included  in  the 
QS  pool  on  January  31  of  any  year  will 
not  be  allocated  IFQ  for  that  year  and 
will  not  be  able  to  participate  in  the  IFQ 
fisheries  in  that  year. 

A  problem  of  particular  concern  in 
the  initial  year  of  the  IFQ  program  is 
that  numerous  appeals  involve  multiple 
parties.  There  may  be  disputes,  for 
example,  over  who  owned  or  leased  a 
vessel  that  made  qualified  landings  but 
not  over  the  amount  of  those  landings. 
Resolution  of  such  appeals  during  the 
1995  IFQ  fishing  season  for  halibut  and 
sablefish  would  not  allow  the  prevailing 
party  to  receive  IFQ  and  use  it  during 
the  season. 

To  correct  this  problem  a  QS  pool 
reserve  is  established  for  catch  history 
that  would  otherwise  be  withheld  from 
the  QS  pool  due  to  the  pendency,  at  the 
time  IFQ  is  determined,  of  an  appeal 
involving  contested  catch  history,  vessel 
ownership  or  vessel  lease  data  by  two  or 
more  QS  applicants.  NMFS  will  set 
aside  QS  in  the  reserve  pool  for  eventual 
award  to  specific  appellants,  and  will 
include  this  QS  in  the  total  QS  pool  for 
purposes  of  determining  the  amount  of 
IFQ  to  be  assigned  to  each  holder  of  QS. 

This  action  addresses  the  problem 
that  appeals,  which  involve  multi-party 
contests  over  verified  fish  landings 
during  the  base  period,  could  unjustly 
result  in  failure  to  allocate  IFQ  for  the 
1995  fishing  season  to  applicants  having 
made  timely  and  sufficient  application 
for  participation  in  the  IFQ  Program. 
This  procedure  (i.e..  placing  contested 
QS  in  a  reserve)  is  for  use  only  in 
situations  in  which  the  eligibility  for 


qualifying  pounds  has  been  established 
but  the  appropriate  partv  to  he  issued 
the  QS.  and  the  resulting  IFQ.  is 
pending  decision. 

Appeals  may  involve  disputes 
between  the  appellant  and  NMFS  over 
the  amount  of  catch  history  that  should 
be  counted  for  purposes  of  calculating 
QS  or  may  involve  disputes  between 
two  or  more  persons  over  who  should 
be  assigned  QS  that  results  from  catch 
history,  vessel  ownership,  or  lease 
history.  Although  any  appeal  would 
prevent  NMFS  from  issuing  contested 
QS.  the  agency  could  calculate  the 
approximate  amount  of  QS  that  would 
be  added  to  the  QS  pool  before  an 
appeal  involving  two  or  more  persons  is 
resolved  if  the  amount  of  catch  history 
is  not  the  issue  being  appealed  but 
rather  the  issue  is  who  should  receive 
the  QS  that  results  from  the  catch 
history.  In  such  cases,  the  undisputed 
catch  histor>'  could  be  placed  in  a 
reserve  as  part  of  the  QS  pool  for  IFQ 
calculation  purposes  but  no  QS  or  IFQ 
would  be  assigned  until  after  the  agency 
determines  the  appropriate  person  or 
entity  to  receive  the  QS.The  purpose  of 
such  a  reserve  is  to  provide  for  an 
immediate  assignment  of  QS  and  IFQ 
upon  final  agency  action  on  such  multi- 
party appeals.  This  would  allow  the 
person  receiving  such  IFQ  to  begin 
using  it  to  har\-est  halibut  or  sablefish 
during  the  remainder  of  the  IFQ  fishing 
season  following  the  decision. 
Alternatively.  IFQ  stemming  from  such 
disputed  QS  would  not  be  issued  until 
the  year  following  final  agency  action. 

Waiver  of  Notice  and  Comment  and 
Delayed  Effectiveness  Period 

This  action  must  be  made  effective 
immediately  for  its  benefits  to  be 
realized  by  the  public.  Pursuant  to  5 
U.S.C.  553(b)(B).  a  rule  may  be  issued 
without  prior  notice  and  opportunity  for 
public  comment  if  providing  such 
would  be  impracticable,  unnecessary,  or 
contrarv  to  the  public  interest.  Pursuant 
to  5  U.S.C.  553(d)(3),  a  rule  may  be 
made  effective  prior  to  .30  days  after  its 
issuance  for  good  cause  found  and 
published  with  the  rule. 

As  explained  earlier,  both  the  two- 
tiered  appeals  process  and  the 
excessively  long  period  in  which  an 
appeal  may  be  filed  under  the  current 
system  cause  unnecessary  delays.  These 
delays  are  harmful  to  the  public, 
because  they  delay  the  opportunity  for 
a  successful  Appellant  to  use  any  fushing 
privileges  resulting  fi-om  an  appeal. 
Delaying  promulgation  of  this  rule  to 
allow  for  prior  notice  and  opportunity 
for  public  comment  and  delaying  its 
effective  date  for  30  days  would  be 
contrary  to  the  public  interest  in  that  the 
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delays  sought  to  be  reduced  or 
eliminated  by  this  action  would 
continue  to  occur  for  initial 
administrative  determinations  of  QS 
and  initial  determinations  by  appellant 
officers  issued  during  nolice-and- 
comment  rulemaking,  including  any 
period  of  delayed  effective  date. 

If  this  rule  is  immediately  issued  and 
made  effective  upon  filing  with  the 
Office  of  the  Federal  Register,  only  those 
relatively  few  applicants  for  whom  an 
initial  administrative  determination  of 
QS  has  been  made  would  be  entitled  to 
the  previous  4-month  time  frame  in 
which  to  file  an  appeal  and  only  those 
very  few  appellants  for  whom  an 
appellate  officer  has  already  issued  a 
decision  would  be  entitled  to  an  appeal 
to  the  Regional  Director.  For  all  others 
the  harmful  delay  to  the  public  which 
this  rule  seeks  to  eliminate  would  be 
eliminated.  Accordingly,  for  the  reason 
set  forth  above,  the  Assistant 
Administrator  finds  good  cause  to 
dispense  with  prior  notice  and 
opportunity  for  public  comment  and  to 
make  the  rule  immediately  effective 
upon  filing  with  the  Office  of  Federal 
Register. 

Similarly,  the  establishment  of  QS 
pool  reserves  must  be  effective 
immediately.  By  regulation,  the 
calculation  to  determine  how  much  IFQ 
will  be  issued  for  the  199.5  fishing 
season  occurs  on  January  ,31,  199,5.  If  QS 
is  not  in  the  pool  as  of  this 
determination  date,  the  resulting  IFQ 
will  not  be  issued.  Providing  QS  pool 
reserves  for  contested  QS  will  benefit 
successful  appellants  by  allowing  them 
to  obtain  IFQ  that  is  calculated  but  not 
issued  pending  resolution  of  an  appeal. 
Without  this  action,  a  successful 
appellant  will  have  to  wait  until  the 
following  season  to  receive  IFQ  if  the 
QS  involved  in  the  appeal  is  added  to 
the  QS  ^jool  after  the  determination 
date.  As  such,  this  rule  must  be  effective 
on  or  before  January  31,  1995.  for 
successful  appellants  to  fish  during  the 
1995  season.  Given  the  current  time- 
frame, any  delay  in  the  effectivene.ss  of 
this  rule  will  nullify  the  benefit. 
Nullifying  this  benefit  will  be  contrary 
to  the  public  interest  and  thereby 
constitutes  good  cause  for  dispensing 
with  prior  notice  and  opportunity  for 
public  comment  and  for  making  the  rule 
immediately  effective. 

Classification 

A  regulatory  impact  review/final 
regulatory  flexibility  analysis  (RIR/ 
FRFA)  was  prepared  for  the  IFQ  limited 
access  program  of  which  the  original 
appeals  and  determinations  are  a  part. 
The  RIR/FRFA  is  contained  in  the  Final 
Environmental  Impact  Statement  for 


Amendment  15  to  the  Fishery 
Management  Flan  (FMP)  for  the 
Groundfish  Fisheries  of  the  Bering  Sea 
and  Aleutian  Islands  Area,  and  for 
Amendment  20  to  the  FMP  for 
Groundfish  of  the  Gulf  of  Alaska.  This 
document  is  available  (see  ADDRESSES). 

This  final  rule  makes  minor  revisions 
to  the  regulations  affecting  the  filing  of 
an  appeal  of  an  initial  administrative 
determination.  No  new  information  is 
t;ollected,  but  the  period  of  time  within 
which  affected  persons  would  have  to 
submit  information  is  decreased.  The 
estimated  response  time  for  filing  a 
written  appeal  under  the  IFQ  program  is 
4  hours.  This  collection  of  information 
has  been  approved  by  the  Office  of 
Management  and  Budget.  OMB  control 
number  0648-0272  (regarding  IFQs  for 
Pacific  halibut  and  sablefish). 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

List  of  Subjects  in  50  CFR  Fart  676 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Diited;  January  30.  1995. 
Nancy  Foster. 

Deputy  Assistant  Administrator  for  F/.shene.v. 
\'(itional  Marine  Fisheries  Senice. 
For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  676  is  amended 
to  read  as  follows: 

PART  67&-LIMITED  ACCESS 
MANAGEMENT  OF  FEDERAL 
FISHERIES  IN  AND  OFF  OF  ALASKA 

1.  The  authority  citation  for  part  676 
continues  to  read  as  follows: 

Authority:  16  D.S.C.  773  et  seq.  an<i  1801 
H  seq. 

2.  In  §  676.20.  paragraph  (d)(3)  is 
revised  and  paragraph  (e)  is  removed 
and  reserved  as  follows: 

§  676.20    Individual  allocations. 

*         *         *         *         « 

(d)  •  *  * 

(3)  Catch  history,  vessel  ownership,  or 
lease  data  that  cannot  be  verified  bv  the 
Regional  Director,  following  the 
procedure  described  in  paragraph  (d)(1) 
of  this  section,  will  not  qualify  forQS. 
An  initial  determination  denying  QS  on 
the  grounds  that  claimed  catch  history, 
vessel  ownership  or  lease  data  were  not 
verified  may  be  appealed  following  the 
procedure  described  in  §676.25  of  this 
part.  Quota  share  reflecting  catch 
history,  vessel  ownership,  or  lease  data 
that  are  contested  between  two  or  more 
applicants,  at  least  one  of  which  is 
likely  to  qualify  for  QS  when  the 
dispute  is  resolved,  will  be  assigned  to 
a  re.serve  that  will  be  considered  part  of 


the  QS  pool  for  the  appropriate  IFQ 
regulatory  area.  Any  QS  and  IFQ  that 
results  from  agency  action  resolving  the 
dispute  will  be  assigned  to  the 
prevailing  applicant(s)  pursuant  to 
paragraphs  (b),  (c)  and  (f)  of  this  section. 
If  the  assigned  IFQ  for  the  1995  fishing 
season  becomes  moot  by  the  passage  of 
time  needed  to  resolve  the  dispute,  the 
assignment  of  QS  and  IFQ  for 
sub.sequent  fishing  seasons  will  be 
unaffected. 

(e)  (Reserved) 
«         *        *         •         « 

3.  In  §676.25,  paragraphs  (a),  (b), 
(d)(1),  (d)(2),  (g)  introductory  text,  (g)(1). 
(g)(2),  (k),(m)(4),(n)(8).and"(o)  are 
revised  to  read  as  follows: 

§  676.25    Determinations  and  appeals. 

(a)  General.  This  section  describes  the 
procedure  for  appealing  initial 
administrative  determinations  made 
under  this  part. 

(b)  Who  may  appeal.  Any  person 
whose  interest  is  directly  and  adversely 
affected  by  an  initial  administrative 
determination  may  file  a  written  appeal. 
For  purposes  of  this  section,  such 
persons  will  be  referred  to  as 
"applicant"  or  "appellant". 

•  *         *        •        « 

(d)  Time  periods  for  appeals  and  date 
"f  filing-  (1)  If  an  applicant  appeals  an 
initial  administrative  determination,  the 
appeal  must  be  filed  not  later  than  60 
days  after  the  date  the  determination  is 
issued. 

(2)  The  time  period  within  which  an 
appeal  may  be  filed  begins  to  run  on  the 
date  the  initial  administrative 
determination  is  issued.  If  the  last  day 
of  the  time  period  is  a  Saturday, 
Sunday,  or  Federal  holiday,  the  time 
period  will  be  extended  to  the  clo.se  of 
business  on  the  next  business  dav. 

•  *        *        •.       • 

(g)  Decision  Whether  to  Order  a 
Hearing.  The  appellate  officer  will 
review  the  applicant's  appeal  and 
request  for  hearing,  and  has  discretion 
to  proceed  as  follows: 

(1)  Deny  the  appeal; 

(2)  Issue  a  decision  on  the  merits  of 
the  appeal  if  the  record  contains 
.sufficient  information  on  which  to  reach 
final  judgment;  or 

•  *        *         «         • 

(k)  Appellate  Officers  Decisions.  The 
appellate  officer  will  close  the  record 
and  issue  a  decision  after  determining 
that  there  is  sufficient  information  to 
render  a  decision  on  the  record  of  the 
proceedings  and  that  all  procedural 
requirements  have  been  met.  The 
decision  must  be  based  solely  on  the 
record  of  the  proceedings.  Except  as 
provided  in  paragraph  (o)  of  this 
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section,  an  appellate  officer's  decision 
takes  effect  30  days  after  it  is  issued  and 
upon  taking  eflfect  is  the  final  agency 
action  for  purposes  of  judicial  review. 

*         *        *         •        • 

(m)  *  *  • 

(4)  The  appellate  officer  will  close  the 
record  and  issue  a  decision  after 
determining  that  the  information  on  the 
record  is  sufficient  to  render  a  decision 

(n)  *  •  • 

(8)  The  appellate  officer  will  close  the 
record  and  issue  a  decision  after 
determining  that  the  information  on  the 
record  is  sufficient  to  render  a  decision. 


(0)  Review  by  the  Regional  Director. 
An  appellate  officer's  decision  is  subject 
to  review  by  the  Regional  Director,  as 
provided  in  this  paragraph. 

(1)  The  Regional  Director  mav  affirm, 
reverse,  modify,  or  remand  theappellate 
officer's  decision  before  the  30-day 
effective  date  of  the  decision  provided 
in  paragraph  (k)  of  this  section.  The 
Regional  Director  may  take  anv  of  these 
actions  on  or  after  the  30-day  effective 
date  by  issuing  a  stay  of  the  decision 
before  the  30-day  effective  date.  An 
action  taken  under  paragraph  (o)(l)  of 
this  .section  takes  effect  immediately. 


(2)  The  Regional  Director  must 
provide  a  written  explanation  why  an 
appellate  officer's  decision  has  btnin 
reversed,  modified,  or  remanded. 

(3)  The  Regional  Director  must 
promptly  notify  the  appellant(s)  of  any 
action  taken  under  paragraph  (o)  of  this 
section. 

(4)  The  Regional  Director's  decision  to 
aflirni,  reverse,  or  modify  an  appellate 
officers  decision  is  a  final  agency  action 
for  purposes  of  judicial  review. 

IFR  Doc.  y.i-2b06  Filed  l-.-JO-O.";:  2:47  pm| 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opporturuty  to  participate  in  the 
rule  making  prtor  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marlieting  Service 
7  CFR  Part  29 
[TB-94-36] 

Tot>acco  Inspection — Growers 
Referendum 

AGENCY:  Agriiultural  Marketing  Service, 
USDA. 

ACTION:  Notice  of  referenduin. 

SUMMARY:  This  notice  announces  that  a 
referendum  will  be  conducted  by  mail 
during  the  period  of  February-  6-10, 
199.'),  for  producers  of  flue-cured 
tobacco  who  sell  their  tobacco  at 
auction  in  Clarkton  and  Chadboum, 
North  Carolina,  to  determine  producer 
approval  of  the  designation  of  the 
Clarkton  and  Chadboum  tobacco 
markets  as  one  consolidated  auction 
market. 

DATES:  The  referendum  will  be  held 
February  6-10, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  L.  Crabtree,  Deputy  Director, 
Tobacco  Division,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture.  P.O.  Box 
96456.  Washington,  DC  20090-6456; 
telephone  number  (202)  205-0235. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  a  mail  referendum  on 
the  designation  of  a  consolidated 
auction  inarket  at  Clarkton  and 
Chadboum,  North  Carolina.  Clarkton 
and  Chadboum,  North  Carolina,  were 
designated  on  June  26,  1942,  (7  CFR 
29.8001)  as  flue-cured  tobacco  auction 
markets  under  the  Tobacco  Inspection 
Act  (7  U.S.C.  511  etseq.).  Under  this 
Act  both  have  been  receiving  mandatory 
grading  services  from  USDA. 

On  September  2, 1994,  an  application 
was  made  to  the  Secretary  of 
Agriculture  to  consolidate  the 
designated  markets  of  Clarkton  and 
Chadboum,  North  Carolina.  The 
application,  filed  by  warehouse 
operators  in  those  markets,  was  made 
pursuant  to  the  regulations  promulgated 


under  the  Tobacct>  Inspection  Act  (7 
CFR  part  29.1-29.3).  On  November  10, 
1994,  a  public  hearing  was  held  in  Fair 
Bluff,  North  Carolina,  pursuant  to  the 
regulations.  A  Review  Committee, 
established  pursuant  to  §  29.3(h)  of  the 
regulations  (7  CFR  29.3  (h)).  has 
reviewed  and  considered  the 
application,  the  testimony  presented  at 
tbe  hearing,  the  exhibits  received  in 
evidence,  and  other  available 
information.  The  Committee 
recommended  to  the  Secretary  that  the 
application  be  granted  and  the  Secretary 
approved  the  application  on  January  20, 
1995. 

Before  a  new  market  can  be  ofTicially 
designated,  a  referendum  must  be  held 
to  determine  that  a  two-thirds  majority 
of  producers  favor  the  designation.  It  is 
hereby  determined  that  the  referendum 
will  be  held  by  mail  during  the  period 
of  Febmary  6-10, 1995.  The  purpose  of 
the  referendum  is  to  determine  whether 
fanners  who  sold  their  tobacco  on  the 
designated  markets  at  Clarkton  and 
Chadboum  are  in  favor  of.  or  opposed 
to,  the  designation  of  the  consolidated 
market  for  the  1995  and  succeeding  crop 
years.  Accordingly,  if  a  two-thirds 
majority  of  those  tobacco  producers 
voting  in  the  referendum  favor  this 
consolidation,  a  new  market  will  be 
designated  as  and  will  be  called 
Clarkton-Chadbourn. 

To  be  eligible  to  vote  in  the 
referendum  a  tobacco  producer  must 
have  sold  flue-cured  tobacco  on  either 
the  Clarkton  and  Chadboum,  North 
Carolina,  auction  markets  during  the 
1994  marketing  season.  Any  farmer  who 
believes  he  or  she  is  eligible  to  vote  in 
the  referendum  but  has  not  received  a 
mail  ballot  by  February  6,  1995.  should 
immediately  contact  Lany  L.  Crabtree  at 
(202) 205-0235. 

The  referendum  will  be  held  in 
accordance  with  the  provisions  for 
referenda  of  the  Tobacco  Inspet:tion  Act. 
as  amended  (7  U.S.C.  511d)  and  the 
regulations  for  such  referendum  set 
forth  in  7  CFR  29.74. 

Dated:  )anuar>'  27,  1995. 
Lon  Hatamiya, 
Administrator. 
IFR  Doc.  95-2585  Filed  2-1-95;  8:45  ami 
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7  CFR  Part  29 
[TB-«4-35] 

Tobacco  Inspection — Growers 
Referendum 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  referendum. 

SUMMARY:  This  notice  announces  that  a 
referendum  will  be  conduced  by  mail 
during  the  period  of  February  6^10, 
1995,  for  producers  of  flue-cured 
tobacco  who  sell  their  tobacco  at 
auction  in  Tifton  and  Fitzgerald-0«:illa, 
Georgia,  to  determine  producer  approval 
of  the  designation  of  the  Tifton  and 
Fitzgerald-Ocilla  tobacco  markets  as  one 
consolidated  auction  market. 
DATES:  The  referendum  will  be  held 
February  6-10,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  L.  Crabtree,  Deputy  Director, 
Tobacco  Division,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone  number  (202)  205-0235. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  a  mail  referendum  on 
the  designation  of  a  consolidated 
auction  market  at  Tifton  and  Fitzgerald- 
Ocilla,  Georgia.  Tifton  and  Fitzgerald- 
Ocilla,  Georgia,  were  designated  on  June 
26, 1942,  and  May  29,  1991. 
respectively,  (7  CFR  29.8001)  as  flue- 
cured  tobacco  auction  markets  under 
the  Tobacco  Inspection  Act  (7  U.S.C. 
511  et  seq.).  Under  this  Act  both  have 
been  receiving  mandator>-  grading 
services  from  USDA. 

On  August  30.  1994,  an  application 
was  made  to  the  Secretary  of 
Agriculture  to  consolidate  the 
designated  markets  of  Tifton  and 
Fitzgerald-Ocilla.  Georgia.  The 
application,  filed  by  warehouse 
operators  in  those  markets,  was  made 
pursuant  to  the  regulations  promulgated 
under  the  Tobacco  Inspection  Act  (7 
CFR  part  29.1-29.3).  On  November  7. 
1994,  a  public  hearing  was  held  in 
Ocilla.  Georgia,  pursuant  to  the 
regulations.  A  Review  Committee, 
established  pursuant  to  §  29.3(h)  of  the 
regulations  (7  CFR  29.3  (h)).  has 
reviewed  and  considered  the 
application,  the  testimony  presented  at 
the  hearing,  the  exhibits  received  in 
evidence,  and  other  available 
information.  The  Committee 


recommended  to  the  Secretary  that  the 
application  be  granted  and  the  Secretary 
approved  the  application  on  January  20, 
1995. 

Before  a  new  market  can  be  officially 
designated,  a  referendum  must  be  held 
to  determine  that  a  two-thirds  majority 
of  producers  favor  the  designation.  It  is 
hereby  determined  that  the  referendum 
will  be  held  by  mail  during  the  period 
of  Febmary  6-10. 1995.  The  purpose  of 
the  referendum  is  to  determine  whether 
farmers  who  sold  their  tobacco  on  the 
designated  markets  at  Tifton  and 
Fitzgerald-Ocilla  are  in  favor  of.  or 
opposed  to,  the  designation  of  the 
consolidated  market  for  the  1995  and 
succeeding  crop  years.  Accordingly,  if  a 
two-thirds  majority  of  those  tobacco 
producers  voting  in  the  referendum 
favor  this  consolidation,  a  new  market 
will  be  designated  as  and  will  be  called 
Tifton-Fitzgerald-Ocilla. 

To  be  eligible  to  vote  in  the 
referendum  a  tobacco  producer  must 
have  sold  flue-cured  tobacco  on  either 
the  Tifton  or  Fitzgerald-Ocilla,  Georgia, 
auction  markets  during  the  1994 
marketing  season.  Any  farmer  who 
believes  he  or  she  is  eligible  to  vote  in 
the  referendum  but  has  not  received  a 
mail  ballot  by  Febmary  6, 1995.  should 
immediately  contact  Larry  L.  Crabttpe  at 
(202)  205-0235. 

The  referendum  will  be  held  in 
accordance  with  the  provisions  for 
referenda  of  the  Tobacco  Inspection  Act. 
as  amended  (7  U.S.C.  511d)  and  the 
regulations  for  such  referendum  set 
forth  in  7  CFR  29.74. 

Dated:  January  27. 1995. 
Lon  Hatamiya, 
Administrator. 
[PR  Doc.  95-2584  Filed  2-1-95;  8:45  am) 
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7  CFR  Part  29 


[TB-94-32] 


Tobacco  Inspection — Growers 
Referendum 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Notice  of  referendum. 


SUMMARY:  This  notice  amiounces  that  a 
referendum  will  be  conducted  by  mail 
during  the  period  of  Febmary  6-10. 
1995.  for  producers  of  flue-cured 
tobacco  who  sell  their  tobacco  at 
auction  in  Fairmont  and  Fair  Bluff, 
North  Carolina,  to  determine  producer 
approval  of  the  designation  of  the 
Fairmont  and  Fair  Bluff  tobacco  markets 
as  one  consolidated  auction  market. 


DATES:  The  referendum  will  be  held 
Febmary  6-10. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  L.  Crabtree.  Deputy  Director, 
Tobacco  Division,  Agricultural 
Marketing  Service.  United  States 
Department  of  Agriculture,  P.O.  Box 
96456*  Washington,  DC  20090-6456; 
telephone  number  (202)  205-0235. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  a  mail  referendum  on 
the  designation  of  a  consolidated 
auction  market  at  Fairmont  and  Fair 
Bluff,  North  Carolina.  Fairmont  and  Fair 
Bluff,  North  Carolina,  were  designated 
on  June  26. 1942,  (7  CFR  29.8001)  as 
flue-cured  tobacco  auction  markets 
under  the  Tobacco  Inspection  Act  (7 
U.S.C.  511  ef  seq.).  Under  this  Act  both 
have  been  receiving  mandatory  grading 
services  from  USDA. 

On  July  14, 1994,  an  application  was 
made  to  the  Secretary  of  Agriculture  to 
consolidate  the  designated  markets  of 
Fairmont  and  Fair  Bluff,  North  Carolina. 
The  application,  filed  by  warehouse 
operators  in  those  markets,  was  made 
pursuant  to  the  regulations  promulgated 
under  the  Tobacco  Inspection  Act  (7 
CFR  part  29.1-29.3).  On  November  10, 
1994,  a  public  hearing  was  held  in  Fair 
Bluff,  North  Carolina,  pursuant  to  the 
regulations.  A  Review  Committee, 
established  pursuant  to  §  29.3(h)  of  the 
regulations  (7  CFR  29.3  (h)).  has 
reviewed  and  considered  the 
application,  the  testimony  presented  at 
the  hearing,  the  exhibits  received  in 
evidence,  and  other  available 
information.  The  Committee 
recommended  to  the  Secretary  that  the 
application  be  granted  and  the  Secretary 
approved  the  application  on  January  20, 
1995. 

Before  a  new  market  can  be  officially 
designated,  a  referendum  must  be  held 
to  determine  that  a  two-thirds  majority 
of  producers  favor  the  designation.  It  is 
hereby  determined  that  the  referendum 
will  be  held  by  mail  during  the  period 
of  Febmary  6-10, 1995.  The  purpose  of 
the  referendum  is  to  determine  whether 
farmers  who  sold  their  tobacco  on  the 
designated  markets  at  Fairmont  and  Fair 
Bluff  are  in  favor  of,  or  opposed  to.  the 
designation  of  the  consolidated  market 
for  the  1995  and  succeeding  crop  years. 
Accordingly,  if  a  two- thirds  majority  of 
those  tobacco  producers  voting  in  the 
referendum  favor  this  consolidation,  a 
new  market  will  be  designated  as  and 
will  be  called  Fairmont-Fair  Bluff. 

To  be  eligible  to  vote  in  the 
referendum  a  tobacco  producer  must 
have  sold  flue-cured  tobacco  on  either 
the  Fairmont  or  Fair  Bluff,  North 
Carolina,  auction  markets  during  the 
1994  marketing  season.  Any  fanner  who 


believes  he  or  she  is  eligible  to  vote  in 
the  referendum  but  has  not  received  a 
mall  ballot  by  Febmary  6, 1995.  should 
immediately  contact  Larry  L.  Crabtree  at 
(202) 205-6235. 

The  referendum  will  beheld  in 
accordance  with  the  provisions  for 
referenda  of  the  Tobacco  Inspection  Act. 
as  amended  (7  U.S.C.  511d)  and  the 
regulations  for  such  referendum  set 
forth  in  7  CFR  29.74. 

Dated:  January  27, 1995. 
Lon  Hatamiya, 

Administrator. 

(PR  Doc.  95-2586  Filed  2-1-95:  8:45  am) 

BILUNG  CODE  3410-02-P 


7  CFR  Part  29 
[TB-©4-37] 

Tobacco  Inspection — Growers 
Referendum 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  of  referendum. 


SUMMARY:  This  notice  announces  that  a 
referendum  will  be  conducted  by  mail 
during  the  period  of  Febmary  6-10, 
1995,  for  producers  of  flue-cured 
tobacco  who  sell  their  tobacco  at 
auction  in  Kingstree  and  Hemingway, 
South  Carolina,  to  determine  producer 
approval  of  the  designation  of  the 
Kingstree  and  Hemingway  tobacco 
markets  as  one  consolidated  auction 
market. 

DATES:  The  referendum  will  be  held 
Febmary  6-10, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  L.  Crabtree.  Deputy  Director. 
Tobacco  Division,  Agricultural 
Marketing  Service.  United  States 
Department  of  Agriculture,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone  number  (202)  205-0235. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  a  mail  referendum  on 
the  designation  of  a  consolidated 
auction  market  at  Kingstree  and 
Hemingway.  South  Carolina.  Kingstree 
and  Hemingway.  South  Carolina,  were 
designated  on  June  26. 1942.  and  June 
16,  1950,  respectively,  (7  CFR  29.8001) 
as  flue-cured  tobacco  auction  markets 
under  the  Tobacco  Inspection  Act  (7 
U.S.C.  511  et  seq.).  Under  this  Act  both 
have  been  receiving  mandatory  grading 
services  bom  USDA. 

On  September  6, 1994,  an  application 
was  made  to  the  Secretary  of 
Agriculture  to  consoUdate  the 
designated  markets  of  Kingstree  and 
Hemingway,  South  Carolina.  The 
application,  filed  by  warehouse 
operators  in  those  markets,  was  made 
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pursuant  to  the  regulations  promulgated 
under  the  Tobacco  Inspection  Act  (7 
CFR  part  29.1-29,3).  On  November  9, 
1994,  a  public  hearing  was  held  in 
Kingstree,  South  Carolina,  pursuant  to 
the  regulations.  A  Review  Committee, 
established  pursuant  to  §  29.3(h)  of  the 
regulations  (7  CFR  29.3  (h)).  has 
reviewed  and  considered  the 
application,  the  testimony  presented  at 
the  hearing,  the  exhibits  received  in 
evidence,  and  other  available 
information.  The  Committee 
recommended  to  the  Secretary  that  the 
appUcation  be  granted  and  the  Secretary 
approved  the  application  on  January  20, 
1995. 

Before  a  new  market  can  be  officially 
designated,  a  referendum  must  be  held 
to  determine  that  a  two-thirds  majority 
of  producers  favor  the  designation.  It  is 
hereby  determined  that  the  referendum 
will  be  held  by  mail  during  the  period 
of  February  6-10. 1995.  The  purpose  of 
the  referendum  is  to  determine  whether 
farmers  who  sold  their  tobacco  on  the 
designated  markets  at  Kingstree  and 
Hemingway  are  in  favor  of,  or  opposed 
to,  the  designation  of  the  consolidated 
market  for  the  1995  and  succeeding  crop 
years.  Accordingly,  if  a  two-thirds 
majority  of  those  tobacco  producers 
voting  in  the  referendum  favor  this 
consolidation,  a  new  market  will  be 
designated  as  and  will  be  called 
Kingstree-Hemingway. 

To  be  eligible  to  vote  in  the 
referendum  a  tobacco  producer  must 
have  sold  flue-cured  tobacco  on  either 
the  Kingstree  and  Hemingway.  South 
Carolina,  auction  markets  during  the 
1994  marketing  season.  Any  farmer  who 
believes  he  or  she  is  ehgible  to  vote  in 
the  referendum  but  has  not  received  a 
mail  ballot  by  February  6. 1995,  should 
immediatelv  contact  I^rry  L.  Crabtree  at 
(202) 205-0235. 

The  referendum  will  be  held  in 
accordance  with  the  provisions  for 
referenda  of  the  Tobacco  Inspection  Act, 
as  amended  (7  U.S.C.  Slid)  and  the 
regulations  for  such  referendum  set 
forth  in  7  CFR  29.74. 

Dated:  January  27. 1995. 
Lon  Halamiya, 
Administrator. 

[FR  Doc.  95-2580  Filed  2-1-95;  8:45  ami 
•ILUNC  CODE  34lO-()2-P 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  94-107-1] 

Switzerland;  Change  in  Disease  Status 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  declare 
Switzerland  free  of  rinderpest,  foot-and- 
mouth  disease,  and  Exotic  Newcastle 
disease  (VVND).  As  part  of  this 
proposed  action,  we  would  add 
Switzerland  to  the  lists  of  countries  that, 
although  declared  free  of  rinderpest, 
foot-and-mouth  disease,  and  WND,  are 
subject  to  restrictions  on  meat  and  other 
animal  products  offered  for  importation 
into  the  United  States.  Declaring 
Switzerland  free  of  rinderpest,  foot-and- 
mouth  disease,  and  VVND  appears  to  be 
appropriate  because  the  last  outbreftk  of 
rinderpest  in  Switzerland  occurred  in 
1871,  there  have  been  no  outbreaks  of 
foot-and-mouth  disease  in  Switzerland 
since  1980,  and  there  have  been  no 
outbreaks  of  WND  in  commercial 
production  since  1989.  This  proposed 
rule  would  remove  the  prohibition  on 
the  importation  into  the  United  States, 
from  Switzerland,  of  ruminants  and 
fresh,  chilled,  and  frx>zen  meat  of 
ruminants,  although  those  importations 
would  be  subject  to  certain  restrictions. 
This  proposed  rule  would  also  relieve 
certain  prohibitions  and  restrictions  on 
the  importation,  from  Switzerland,  of 
milk  and  milk  products  of  ruminants 
and  of  certain  poultry  and  poultry 
products. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  April 
3,1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  P.O.  Drawer  810, 
Riverdale,  MD  20738.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
107-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Lidependence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facihtate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Kathleen  Akin,  Senior  Staff 
Veterinarian,  Import-Export  Products 
Staff,  National  Center  for  Import-Export. 
Veterinary  Services,  APHIS.  USDA.  P.O. 


Drawer  810,  Riverdale,  MD  20738.  The 
telephone  number  for  the  agency 
contact  will  change  when  agency  offices 
in  Hyattsville,  MD,  move  to  Riverdale, 
MD,  during  January.  Telephone:  (301) 
436-7830  (Hyattsville);  (301)  734-7830 
(Riverdale). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
various  animal  diseases,  including 
rinderpest,  foot-and-mouth  disease 
(FMD),  and  Exotic  Newcastle  disease 
(WND).  FMD  and  rinderpest  are 
dangerous  and  destructive 
communicable  diseases  of  ruminants 
and  swine.  WND  is  a  contagious, 
infectious,  and  communicable  disease  of 
poultry. 

Section  94.1(a)(1)  of  the  regulations 
provides  that  rinderpest  or  FMD  exists 
in  all  countries  of  the  world  except 
those  listed  in  §94. 1(a)(2).  which  have 
been  declared  to  be  free  of  both 
diseases.  Section  94.6(a)(1)  of  the 
regulations  provides  that  WND  exists 
In  all  countries  of  the  world  except 
those  listed  in  §  94.6(a)(2),  which  have 
been  declared  to  be  free  of  WND.  We 
will  consider  declaring  a  country  to  be 
free  of  rinderpest,  FMD,  and  WND  if 
there  have  been  no  reported  cases  of  the 
diseases  in  that  counUy  for  at  least  the 
previous  1-year  period  and  no 
vaccinations  for  rinderpest.  FMD.  or 
WND  have  been  administered  to  swine, 
ruminants,  or  poultry  in  that  country  for 
at  least  the  previous  1-year  period. 

The  last  outbreak  of  rinderpest  in 
Switzerland  occurred  in  1871.  There 
have  been  no  outbreaks  of  FMD  in 
Switzerland  since  1980,  and  there  have 
been  no  vaccinations  for  FMD  in 
Switzerland  since  January  1991.  There 
have  been  no  outbreaks  of  WND  in 
commercial  production  since  1989. 
There  was  an  isolated  case  this  year 
which  occurred  in  a  backyard  flock  and 
is  unrelated  to  the  commercial  poultry 
industry.  Backyard  flocks  are  owned  by 
families  for  their  personal  consumption 
and  are  separate  from  commercial 
production.  This  case  included  a  flock 
of  6  birds  located  in  a  remote  valley  in 
the  Swiss  Alps.  Based  on  these 
considerations,  the  government  of 
Switzerland  has  requested  that  the 
United  States  Department  of  Agriculture 
(USDA)  declare  Switzerland  fne  of 
FMD,  rinderpest,  and  WND. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  reviewed 


the  dociunentation  submitted  by  the 
government  of  Switzerland  in  support  of 
its  request,  and  a  team  of  APHIS 
officials  travelled  to  Switzerland  in 
1994  to  conduct  an  oii-site  evaluation  of 
the  country's  animal  health  program 
with  regard  to  the  rinderpest.  FMD,  and 
VVND  situation  in  Switzerland.  The 
evaluation  consisted  of  a  review  of 
Switzerland's  veterinary  services, 
laboratory  and  diagnostic  procedures, 
vaccination  practices,  and 
administration  of  laws  and  regulations 
intended  to  prevent  the  introduction  of 
rinderpest,  FMD,  and  WND  into 
Switzerland  through  the  importation  of 
animals,  meat,  or  animal  products.  The 
APHIS  officials  conducting  the  on-site 
evaluation  conchided  that  Switzerland 
is  ft^e  of  rinderpest,  FMD,  and  WND. 
(Details  concerning  the  on-site 
evaluation  are  available,  upon  written 
request,  from  the  person  hsted  under 
FOR  FURTHER  INFORMATION  CONTACT.) 

Therefore,  based  on  the  information 
discussed  above,  we  are  proposing  to 
amend  §  94.1(a)(2)  by  adding 
Switzeriand  to  the  list  of  countries 
declared  to  be  ft^e  of  both  rinderpest 
and  FMD.  We  are  also  proposing  to 
amend  §  94.6(a)(2)  by  adding 
Switzerland  to  the  list  of  countries 
declared  to  be  hm  of  WND.  These 
proposed  actions  would  remove  the 
prohibition  on  the  importation,  from 
Switzerland,  of  ruminants  and  fresh, 
chilled,  and  frozen  meat  of  ruminants, 
and  would  relieve  restrictions  on  the 
importation,  from  Switzerland,  of  milk 
and  milk  products  of  ruminants  and  of 
poultry  and  poultry  products.  However, 
because  Switzerland  has  not  been 
declared  fi-ee  of  hog  cholera,  the 
importation  into  the  United  States,  from 
Switzerland,  of  pork  and  pork  products 
would  continue  to  be  restricted  under 
§  94.9  of  the  regulations,  and  the 
importation  of  swine  from  Switzerland 
would  continue  to  be  prohibited  under 
§  94.10.  Because  Switzerland  has  not 
been  declared  free  of  bovine  spongiform 
encephalopathy  (BSE),  the  importation 
into  the  United  States,  from 
Switzerland,  of  ruminant  meat  and 
edible  products  frtMn  ruminants  would 
continue  to  be  restricted  under  §  94.18 
of  the  regulations.  Also,  for  the  reasons 
discussed  below,  we  would  make  the 
importation  of  the  meat  and  other 
animal  products  of  ruminants  or  swine 
from  Switzerland  subject  to  the 
restrictions  contained  in  §94.11. 

We  are  proposing  to  amend  §  94.11(a) 
by  adding  Switzeriand  to  the  list  of 
countries  that  have  been  declared  bee  of 
rinderpest  and  FMD  but  bom  which  the 
importation  of  meat  and  other  animal 
products  is  restricted.  The  countries 
listed  in  §  94.11(a)  are  subject  to  these 
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restrictions  because  they:  (1) 
Supplement  their  national  meat  supply 
by  importing  fresh,  chilled,  or  bozen 
meat  of  ruminants  or  swine  fitjm 
countries  that  are  designated  in  §  94.1(a) 
as  infected  with  rinderpest  or  FMD;  (2) 
have  a  common  land  border  with  a 
country  designated  as  infected  with 
rinderpest  or  FMD;  or  (3)  import 
ruminants  or  swine  bom  countries 
designated  as  infected  with  rinderpest 
or  FMD  under  conditions  less  restrictive 
than  would  be  acceptable  for 
importation  into  the  United  States. 

Switzerland  supplements  its  national 
meat  supply  by  the  importation  of  fr^sh, 
chilled,  and  frozen  meat  of  ruminants 
and  swine  from  countries  designated  in 
§  94.1(a)(1)  as  countries  in  which 
rinderpest  or  FMD  exists.  In  addition, 
Switzerland  has  common  land  borders 
with  Austria,  France,  Germany,  and 
Italy.  Italy  is  designated  in  §  94.1(a)(1) 
as  a  country  in  which  rinderpest  or 
FMD  exists.  As  a  result,  even  though 
Switzerland  appears  to  qualify  for 
designation  as  a  country  free  of 
rinderpest  and  FMD,  there  is  the 
potential  that  meat  or  other  animal 
products  produced  in  Switzerland  may 
be  commingled  with  the  fresh,  chilled, 
or  frozen  meat  of  animals  from  a 
country  in  which  rinderpest  or  FMD 
exists.  This  potential  for  commingling 
constitutes  an  undue  risk  of  introducing 
rinderpest  or  FMD  into  the  United 
States. 

Therefore,  we  are  proposing  that  meat 
and  other  animal  products  of  ruminants 
or  swine,  as  well  as  the  ship  stores, 
airplane  meals,  or  baggage  containing 
such  meat  or  other  animal  products, 
offered  for  importation  into  the  United 
States  from  Switzerland  be  subject  to 
the  resUictions  specified  in  §94.11  of 
the  regulations  and  to  the  applicable 
requirements  contained  in  the 
regulations  of  the  USDA's  Food  Safety 
and  Inspection  Service  at  9  CFR  chapter 
III.  Section  94.11  generally  requires  that 
the  meat  and  other  animal  products  of 
ruminants  or  swine  be:  (1)  Prepared  in 
an  inspected  establishment  that  is 
eligible  to  have  its  products  imported 
into  the  United  States  under  the  Federal 
Meat  Inspection  Act;  and  (2) 
accompanied  by  an  additional 
certification  bom  a  full-time  salaried 
veterinary  official  of  the  national 
government  of  the  exporting  country, 
stating  that  the  meat  or  other  animal 
product  has  not  been  commingled  with 
or  exposed  to  meat  or  other  animal 
products  originating  in.  imported  from, 
or  transported  through  a  country 
infected  with  rinderpest  or  FMD. 


Executive  Order  12866  and  Reeulatorv 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

This  proposed  rule,  if  adopted,  would 
amend  the  regulations  in  part  94  by 
adding  Switzerland  to  the  list  of 
countries  declared  to  be  free  of 
rinderpest  and  FMD  and  to  the  list  of 
countries  declared  free  of  WND.  This 
action  would  remove  the  prohibition  on 
the  importation  into  the  United  States, 
from  Switzerland,  of  ruminants  and 
poultry  and  besh,  chilled,  and  frozen 
meat  of  ruminants  and  poultry,  although 
those  importations  would  be  subject  to 
certain  restrictions.  This  proposed 
revision  would  also  relieve  restrictions 
on  the  importation,  from  Switzerland,  of 
milk  and  milk  products  of  ruminants. 
This  action  would  not  relieve  certain 
restrictions  on  the  importation  of  live 
swine  and  fresh,  chilled,  and  frozen 
meat  of  swine  bom  Switzeriand  because 
Switzeriand  is  still  considered  to  be 
affected  with  hog  cholera.  Similarly, 
this  action  would  not  relieve  certain 
restrictions  on  the  importation  from 
Switzerland,  of  ruminant  meat  and 
edible  products  from  ruminants  because 
BSE  exists  in  Switzerland. 

Based  on  available  information,  the 
Department  does  not  anticipate  a  major 
increase  in  exports  of  ruminants  and 
fresh,  chilled,  or  frozen  meat  of 
ruminants  or  poultry  bom  Switzeriand 
into  the  United  States  as  a  resuU  of  this 
proposed  rule. 

The  primary  effects  due  to  the 
proposed  change  in  the  regulations 
would  be  limited  to  bovine  meat  and 
prepared  products,  since  swine  and 
swine  products  are  excluded  because  of 
restrictions  due  to  hog  cholera,  live 
cattle  and  breeding  material  are 
excluded  due  to  BSE,  and  there  is  no 
sheep,  lamb,  or  goat  production  in 
Switzerland  (USDA.  National 
Agricultural  Statistics  Service  (NASS). 
"Agricuhural  Statistics."  1993). 
Commencement  of  such  production  is 
not  expected  due  to  the  proposed 
regulation  change.  The  impact  of 
increased  beef  imports  resulting  from 
the  proposed  regulation  changes  would 
likely  be  minimal  because  the  cattle 
industry  in  Switzerland  is  relatively 
small  and  high  cost  compared  to  the 
United  States  domestic  market  Cattle 
inventories  in  Switzerland  were 
estimated  to  be  about  1.78  milUon  head 
in  1993.  while  U.S.  inventories  were 
over  101  million  head  in  1993  (USDA, 
Foreign  Agricultural  Service, 
Switzerland's  Annual  Livestock  Report. 
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August  8. 1994  and  USDA.  NASS, 
"Agricultural  Statistics,"  1993). 

Due  to  current  APHIS  restrictions,  the 
United  States  does  not  import  any 
uncooked  meat  or  meat  products  from 
Switzerland.  Total  meat  production  in 
the  United  States  in  1992  was  just  under 
18.587  million  metric  tons,  while  Swiss 
meat  production  in  1992  reached 
approximately  429,000  metric  tons, 
about  2.3  percent  of  the  United  States 
total  (USDA,  National  Agricultural 
Statistics  Service,  "Agricultural 
Statistics,"  1993).  Therefore,  even  if 
Switzerland  exported  a  significant 
portion  of  its  meat  production 
exclusively  to  the  United  States,  which 
is  unlikely,  the  effect  of  those  exports  on 
United  States  domestic  prices  or 
supplies  would  be  negligible. 

As  with  the  ruminants  and  meat 
products  discussed  above,  the 
Department  does  not  anticipate  a  major 
increase  in  exports  of  milk  and  milk 
products  from  Switzerland  into  the 
United  States  as  a  result  of  this 
proposed  rule.  The  importation  into  the 
United  States  of  all  dairy  products, 
except  for  casein  and  other  caseinates, 
is  restricted  by  quotas.  Although  the 
importation  of  casein  into  the  United 
States  is  not  regulated  by  quotas,  world 
prices  of  casein  are  competitively  set. 
The  United  States  does  not  produce 
casein,  but  does  import  more  than  half 
of  the  casein  produced  in  the  world. 
The  regulations  currently  allow  casein 
and  other  caseinates  to  be  imported  into 
the  United  States  from  countries  where 
rinderpest  or  FMD  exists  if  the  importer 
has  applied  for  and  obtained  written 
permission  from  the  Administrator.  The 
United  States  did  not  import  any  casein 
from  Switzerland  in  1993  (USDA, 
Economic  Research  Service  (ERS), 
"Foreign  Agricultural  Trade  of  the 
United  States:  Calendar  Year  1993 
Supplement,"  1993).  Declaring 
Switzerland  free  of  rinderpest  and  FMD, 
thus  removing  the  requirement  for 
written  permission  from  the 
Administrator,  is  not  expected  to  have 
any  effect  on  the  amount  of  casein 
imported  into  the  United  States  from 
Switzerland  because  the  current 
restrictions  do  not  substantially  impede 
imports. 

Imports  of  poultry  and  poultry 
products  into  the  United  States  from 
Switzerland  in  1992  and  1993  fell  into 
two  categories:  live  poultry  and  feathers 
and  down.  Total  live  poultry  imports 
into  the  United  States  were  valued  at 
$14.4  milHon  and  $14.5  million  in  1992 
and  1993,  respectively.  United  States 
live  poultry  imports  from  Switzerland 
were  valued  at  $67  thousand  and  $74 
thousand  in  1992  and  1993, 
respectively,  about  0.5  percent  of  the 


total  imports.  Total  United  States 
imports  of  feathers  and  down  were 
valued  at  $84  milUon  and  $60.1  million 
in  1992  and  1993,  respectively.  United 
States  imports  of  feathers  and  down 
from  Switzerland  were  valued  at  $1.2 
million  and  $0.41  milUon  in  1992  and 
1993.  respectively,  less  than  1.5  percent 
of  the  total  imports  (USDA,  ERS, 
"Foreign  Agricultural  Trade  of  the 
United  States:  Calendar  Year  1993 
Supplement,"  1993).  Also,  Switzerland 
is  dependent  on  imports  for  over  50 
percent  of  domestic  poultry 
consumption.  Consequently,  proposed 
changes  in  current  regulations 
concerning  VVND  are  not  expected  to 
result  in  increased  exports  to  the  United 
States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  would  be 
amended  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAGUE),  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER. 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  150ee,  161. 162, 
and  450: 19  U.S.C.  1306;  21  U.S.C.  Ill,  114a. 
134a,  134b,  134c,  134f,  136,  and  136a:  31 
use  9701;  42  U.S.C  4331,  4332:  7  CFR 
2.17.  2.51,  and  371.2(d). 


S94.1    [Amended] 

2.  In  §94.1,  paragraph  (a)(2)  would  be 
amended  by  adding  "Switzerland," 
immediately  after  "Sweden.". 

§94.6    [Amended] 

4.  In  §  94.6,  paragraph  (a)(2)  would  be 
amended  by  removing  "and  Sweden." 
and  adding  "Sweden,  and  Switzerland." 
in  its  place. 

§94.11    [Amended] 

5.  In  §94.11,  paragraph  (a),  the  first 
sentence  would  be  amended  by 
removing  "and  Sweden,"  and  adding 
"Sweden,  and  Switzerland,"  in  its 
place. 

Done  in  Washington,  DC.  this  27th  day  of 
January  1995. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  95-2588  Filed  2-1-95;  8:45  am) 

BM.UNG  COOE  M10-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  25 

[Docket  No.  NM-105,  Notice  No.  SC-85-1- 
NM] 

Special  Conditions:  Saab  Aircraft  AB 
Model  Saab  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Saab  Aircraft  AB 
Model  Saab  2000  airplane.  This  airplane 
will  have  novel  and  unusual  design 
features,  relating  to  its  electronic  flight 
control  system,  when  compared  to  the 
state  of  technology  envisioned  in  the 
airworthiness  standards  of  part  25  of  the 
Federal  Aviation  Regulations  (FAR). 
This  notice  contains  the  additional 
safety  standards  which  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  provided  by  the  airwoithiness 
standards  of  part  25 

DATES:  Comments  must  be  received  on 
or  before  March  6, 1995. 
ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate  (ANM-100),  Attn:  Docket 
No.  NM-105, 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056;  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
address.  Comments  must  be  marked 
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Docket  No.  NM-105.  Comments  may  be 
inspected  in  the  Rule  Docket  weekdays. 
e.xcept  Federal  holidays,  between  7:30 
and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  I.  Quam,  FAA,  Standardization 
Branch,  ANM-113.  Transport  Standards 
Staff.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service,  1601  Lind 
Avenue  SW.,  Renton.  Washington 
98055-4056;  telephone  (206)  227-2145. 
facsimile  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date  of 
comments  will  be  considered  by  the 
Administrator  before  further  rulemaking 
action  on  this  proposal  is  taken.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received.  All  comments  received  will  be 
available  in  the  Rules  Docket,  both 
before  and  after  the  closing  date  for 
comments,  for  examination  by 
interested  parties.  A  report  summarizing 
such  substantive  public  contact  with 
FAA  personnel  concerning  this 
rulemaking  will  be  filed  in  the  docket. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  No.  NM-105."  The  postcard  will 
be  date  stamped  and  return  to  the 
commenter. 


Background 

Special  conditions  are  prescribed 
under  the  provisions  of  §  21.16  of  the 
FAR  when  the  applicable  regulations  for 
type  certification  do  not  contain 
adequate  or  appropriate  standards 
because  of  novel  or  unusual  design 
features.  The  new  Saab  2000 
incorporates  a  number  of  such  design 
features. 

The  Saab  2000.  certified  on  April  29. 
1994,  is  a  twin-engined,  low-wing, 
pressurized  turboprop  aircraft  that  is 
configured  for  approximately  50 
passengers.  The  airplane  has  two 
Allison  Engine  Company  AE  2100A 
engines  rated  at  3850  shp.  The  propeller 
is  a  6  bladed  Dowty  Rotol  swept  shaped 
propeller.  A  single  lever  controls  each 
Drop/engine  combination.  An  Auxiliary 


Power  Unit  (APU)  will  be  installed  in 

the  tail.  The  airplane  has  provisions  for 

two  pilots,  an  observer,  two  flight 

attendants,  overhead  bins,  a  toliet,  and 

provisions  for  the  installation  of  a 

galley.  There  is  a  forward  and  aft 

stowage  compartment  and  an  aft  cargo 

compartment.  The  airplane  has  a 

maximum  operating  altitude  of  31.000 
feet. 

The  Saab  2000  has  a  fully 
hydraulically  powered  electronically 
controlled  rudder  and  will  have  fully 
hydraulically  powered  electronically 
controlled  elevators  as  a  follow-on 
design  modification.  The  Powered 
Elevator  Control  System  (PECS) 
provides  control  and  p>ower  actuation  of 
the  left  and  right  elevator  surfaces.  The 
PECS  also  provides  aircraft  stability 
augmentation  and  trim  functions. 

The  proposed  elevator  system  is  in 
many  respects  similar  to  the  rudder 
design  and  is  comprised  of  a  mix  of 
analog  and  digital  circuitry  and  has  no 
mechanical  backup.  Control  columns 
are  connected  to  Linear  Variable 
Differential  Transducers  (LVDT),  stick 
damper(s).  auto  pilot  servo,  Hnear 
springs  with  break-outs  and  are 
interconnected  with  an  electronic 
disconnect  unit. 

The  position  transducers  (LVT)T). 
connected  to  the  control  columns, 
provide  signals  to  two  Powered  Elevator 
Control  Units  (PECU).  Each  PECU 
controls  two  Elevator  Servo  Actuators 
(ESA)  through  two  separate  Servo 
Actuator  Channels  (SAC).  Each  SAC  is 
subdivided  into  a  primer)-  control  lane 
and  a  monitor  lane.  Two  of  the  four 
ESAs.  controlled  by  one  PECU. 
positions  one  elevator  side. 

The  ESAs  have  two  modes  of 
operation,  active  and  damped.  The 
active  mode  will  result  when  mode 
control  current  from  the  PECU  and 
hydraulic  pressure  are  available.  One 
active  servo  actuator  is  sufficient  to 
operate  the  elevator  surface. 

Elevator  Servo  Actuators  value  and 
actuator  ram  position  feedback  are 
provided  by  position  transducers 
(LVDT).  The  PECUs  are  connected  to 
one  Flight  Control  Computer  via  the 
trim  relay  and  two  Digital  Air  Data 
Computers.  The  flight  control  computer 
also  provides  a  signal  to  the  auto  pilot 
servo. 

Stick  to  elevator  gearing  is  a  function 
of  Indicated  Airspeed  (L\S).  Trim  and 
stability  augmentation  are  based  on  IAS. 
vertical  acceleration  and  flap  position. 
Stick,  trim  and  elevator  position  and 
status  information  are  fed  to  the  Engine 
Indicating  and  Crew  Alerting  System 
(EICAS). 

Each  PECU  has  built  in  Automatic 
Preflight  Built  in  Test  (PBIT)  and 


Continuous  Built  In  Test  (CBIT) 
circuitry  and  utilizing  cross  channel 
monitoring. 

The  elevator's  actuators  are  supplied 
by  three  hydraulic  circuits  that  are 
physically  separated,  isolated,  fused  and 
located  to  minimize  common  cause 
failures.  The  Number  1  hydraulic  circuit 
is  powered  by  the  left  engine  and  a 
backup  DC  pump  and  accumulators. 
The  Number  2  hydraulic  circuit  is 
powered  by  the  right  engine  and  a 
backup  AC  pump  and  accumulators. 
The  Number  3  hydraulic  circuit  is 
powered  by  an  AC  driven  pump. 

The  Number  1  hydraulic  circuit 
powers  the  left  hand  (LH)  and  right 
hand  (RH)  outboard  servo  actuators.  The 
Number  2  hydraulic  circuit  powers  the 
RH  inboard  servo  actuator.  The  Number 
3  hydraulic  circuit  powers  the  LH 
inboard  servo  actuator. 

Hydraulic  warnings  and  cautions  in 
the  event  of  hydraulic  supply  failure  are 
provided  by  the  EICAS. 

The  elevator  system  is  electrically 
supported  by  two  system  sides,  a  LH 
and  a  RH  side.  The  electrical  system  is 
normally  powered  by  two  AC 
generators,  each  driven  by  a  propeller 
gear  box.  An  APU  equipped  with  a 
standby  generator  is  installed.  When 
only  one  of  the  three  generators  is 
working,  it  supplies  power  to  both  LH 
and  RH  sides. 

Each  LH  and  RH  AC  system  side  is 
connected  via  a  Transformer  Rectifier 
Unit  (TRU)  to  a  LH  and  RH  DC  system 
made  up  of  a  network  of  DC  buses.  A 
third  center  TRU  is  connected  to  a 
center  circuit.  The  LH,  RH  and  center 
buses  can  be  supplied  from  batteries  or 
ft-om  the  TRUs.  The  center  TRU  will 
replace  a  failed  RH  or  LH  TRU.  When 
only  one  TRU  unit  is  working,  the  LH 
and  RH  buses  are  tied  together  with 
power  being  received  from  the 
remaining  TRU. 

Two  DC  feeders  in  addition  to  two  AC 
feeders  provide  power  aft  of  the  debris 
zone.  The  LH  side  is  routed  through  the 
ceiling  and  the  RH  side  is  routed 
through  the  floor. 

T)rpe  Certification  Basis 

The  applicable  requirements  for  U.S. 
type  certification  must  be  established  in 
accordance  with  §§  21  16.  21.17,  21.19, 
21.29.  and  21.101  of  the  FAR. 
Accordingly,  based  on  the  application 
date  of  June  9.  1989,  and  Saab  Aircraft 
AB  volunteering  for  certain  later 
regulations,  the  TC  basis  for  the  Saab 
2000  airplane  is  as  follows: 

Fart  25  as  amended  by  Amendments  25- 
1  through  25-71. 
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Part  25,  the  following  sections  as  amended 
by  Amendment  25-72: 
§  25.361     Engine  torque. 
§  25.365    Pressurized  compartment  loads. 
$  25.571     Damage  tolerance  and  fatigue 

evaluation  of  structure. 
§  25.772    Pilot  compartment  doors. 
§25.773    Pilot  compartment  view 
§  25.783(g)     Doors. 
§  25.905(d)     Propellers. 
§  25.933    Reversing  systems. 

Part  25.  Amdt.  25-73  through  25-76. 

Part  34,  as  amended  on  the  date  of  issuance 
of  the  type  certificate. 

Part  36,  as  amended  on  the  date  of  issuance 
of  the  type  certificate. 

Special  Conditions  No.  25-ANM-66,  dated 
1/12/93,  for  Lightning  and  HIRF  Protection. 

Special  Conditions  No.  25-ANM-82,  dated 
3/11/94,  for  Interaction  of  Systems  and 
Structure. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§11.28  and  11.29(b).  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Discussion 

Special  Conditions  No.  25-ANM-82 
were  written  for  the  rudder  and  in 
anticipation  of  the  installation  of  the 
powered  elevator.  However,  as  the  Saab 
2000  could  be  flown  without  rudder 
control  during  certain  failure 
conditions,  and  the  elevator  system  was 
not  installed  for  initial  certification. 
Special  Conditions  No.  25-ANM-82 
were  limited  to  requirements  common 
to  both  the  rudder  and  follow-on- 
elevator.  The  Saab  2000,  however, 
requires  control  and  power  to  the 
elevator  all  the  time  for  safe  flight  and 
landing.  Therefore,  special  conditions  in 
addition  to  No.  25-ANM-82  are 
proposed  for  the  powered  elevator.  The 
proposed  type  design  of  the  Saab  2000 
contains  novel  or  unusual  design 
features  not  envisioned  by  the 
applicable  part  25  airworthiness 
standards  and  therefore  special 
conditions  are  considered  necessary  in 
the  following  areas: 

Systems 

1.  Operation  Without  Normal 
Electrical  Power.  In  the  Saab  2000,  a 
source  of  electrical  power  is  required  by 
the  elevator  electronic  flight  control 
system.  Service  experience  with 
traditional  airplane  designs  has  shown 
that  the  loss  of  electrical  power 
generated  by  the  airplane's  engines  is 
not  extremely  improbable.  The  electrical 
power  system  of  the  Saab  2000  mu.st 
therefore  be  designed  with  standby  or 
emergency  electrical  sources  of 
sufficient  reliability  and  capacity  to 
power  essential  loads  in  the  event  of  the 
loss  of  normally  generated  electrical 


power.  The  need  for  electrical  power  for 
electronic  flight  controls  was  not 
envisioned  by  part  25  since  in 
traditional  designs,  cables  and 
hydraulics  are  utilized  for  the  flight 
control  system.  Therefore,  Special 
Condition  No.  1  is  proposed. 

2.  Command  Signal  Integrity. 
Command  and  control  of  the  control 
surfaces  will  be  achieved  by  fly-by-wire 
systems  that  will  utilize  electronic  (AC. 
E)C,  or  digital)  interfaces.  These 
interfaces  involve  not  only  the 
commands  to  the  control  surfaces,  but 
all  the  control  feedback  and  sensor 
input  signals  as  well.  These  signal 
paths,  as  well  as  the  electronic 
equipment  that  manages  them,  can  be 
susceptible  to  damage  that  may  cause 
unacceptable  or  unwanted  control 
responses.  The  damage  may  originate 
from  electrical  equipment  failures, 
mechanical  equipment  failures  or 
external  damage.  Therefore,  special 
designs  are  needed  to  maintain  the 
integrity  of  the  fly-by-wire  interfaces  to 
an  immunity  level  equivalent  to  that  of 
traditional  hydro-mechanical  designs. 
Similar  to  the  conventional  steel  cable 
controls,  positioning  of  the  electrical 
control  equipment  and  routing  of  wire 
bundles  must  provide  separation  and 
redundancy  to  ensure  maximum 
protection  from  damage  due  to  a 
common  cause.  Therefore,  Special 
Condition  No.  2  is  proposed. 

3.  Design  Maneuver  Requirements.  In 
a  conventional  airplane,  pilot  inputs 
directly  affect  control  surface  movement 
(both  rate  and  displacement)  for  a  given 
flight  condition.  In  the  Saab  2000,  the 
pilot  provides  only  one  of  several  inputs 
to  the  control  surfaces,  and  it  is  possible 
that  the  pilot  control  displacements 
specified  in  §§  25.331(c)(1).  349(a).  and 
351  of  the  FAR  may  not  result  in  the 
maximum  displacement  and  rates  of 
displacement  of  the  elevator.  The  intent 
of  these  noted  rules  may  not  be  satisfied 
if  literally  applied.  Therefore,  Special 
Condition  No.  3  is  proposed. 

Special  conditions  may  be  issued  and 
amended  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §21. 17(a)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  §  11.49  after  public 
notice  as  required  by  §§  11.28  and 
11.29(b),  effective  October  14,  1980,  and 
will  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.17(a)(2). 

Conclusion:  This  action  affects  only 
certain  unusual  or  novel  design  features 


on  one  model  series  of  airplanes.  It  is 
not  a  rule  of  general  applicability  and 
affects  only  the  manufacturer  who 
applied  to  the  FAA  for  approval  of  these 
features  on  the  airplanes. 

List  of  Subjects  in  14  CFR  Fart  25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
proposed  special  conditions  is  as 
follows:  Authority:  49  U.S.C.  1344. 
1348(c),  1352.  1354(a).  1355,  1421 
through  1431,  1502.  1651(b)(2):  42 
use.  1857f-10,  4321  et  seq.;  E.O. 
11514;  and  49  U.S.C.  lOG(g). 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the  Saab 
Aircraft  AB  Saab  2000  series  airplanes. 

1.  Operations  without  Normal 
Electrical  Power.  In  lieu  of  compliance 
with  §  25.1351(d).  it  must  be 
demonstrated  by  test,  or  combination  of 
test  and  analysis,  that  the  airplane  can 
continue  safe  flight  and  landing  with 
inoperative  normal  engine  generated 
electrical  power  (electrical  power 
sources  excluding  the  battery  and  any 
other  standby  electrical  sources).  The 
airplane  operation  should  be  considered 
at  the  critical  phase  of  flight  and  include 
the  ability  to  restart  the  engines  and 
maintain  flight  for  the  maximum 
diversion  time  capability  being  certified. 

Discussion:  The  Electronic  Flight  Control 
System  installations  establish  the  criticality 
of  the  electrical  power  generation  and 
distribution  systerns,  since  the  loss  of  all 
electrical  power  may  be  catastrophic  to  the 
aircraft. 

The  Saab  2000  fly-by-wire  control  system 
requires  a  continuous  source  of  electrical 
power  in  order  to  maintain  the  flight  control 
system.  The  current  §25. 1351ldl.   'Operation 
Without  Normal  Electrical  Power, "  requires 
safe  operation  in  visual  flight  rules  (VFR) 
conditions  for  at  least  five  minutes  with 
inoperative  normal  power  This  rule  was 
structured  around  a  traditional  design 
utilizing  mechanical  control  cables  for  flight 
control  while  the  crew  took  time  to  sort  out 
the  electrical  failure  and  was  able  to  re- 
establish some  of  the  electrical  power 
generation  capability. 

In  order  to  maintain  the  same  level  of 
safety  associated  with  traditional  designs,  thf 
Saab  2000  design  must  not  be  time  limited 
in  its  operation  without  the  normal  source  of 
engine  generated  electrical  power  It  should 
be  noted  that  service  experience  has  shown 
that  the  loss  of  all  electrical  power  which  is 
generated  by  the  airplane's  engines  is  not 
extremely  improbable.  Thus,  it  must  be 
demonstrated  that  the  airplane  can  continue 
safe  flight  and  landing  with  the  use  of  its 
emergency  electrical  power  systems 
(batteries,  auxiliary  power  unit.  etc.).  This 
emergency  electrical  power  system  must  be 


able  to  power  loads  that  are  essential  for 
continued  safe  flight  and  landing.  Also,  the 
availability  of  emergency  electrical  power 
sources,  including  any  credit  taken  for  APU 
start  reliability,  must  be  validated  in  a 
manner  acceptable  to  the  FAA. 

The  emergency  ^ectrical  power  system 
must  be  designed  to  supply: 
—Electrical  power  required  for  immediate 

safety,  which  must  continue  to  operate 

without  the  need  for  crew  action  following 

the  loss  of  the  normal  electrical  power 

system: 
—Electrical  power  required  for  continued 

safe-flight  and  landing; 
—Electrical  power  required  to  restart  the 

engines. 

For  compliance  purposes: 

1.  A  test  demonstration  of  the  loss  of 

normal  engine  generated  power  is  to  be 

established  such  that: 

a.  The  failure  condition  should  be  assumed 
to  occur  during  night  instrument 
meteorological  conditions  (IMC)  at  the  most 
critical  phase  of  flight  relative  to  the 
electrical  power  system  design  and 
distribution  of  equipment  loads  on  the 
system. 

b.  After  the  unrestorable  loss  of  the  source 
of  normal  electrical  power,  the  airplane 
engines  must  be  capable  of  being  restarted 
and  operations  continued  in  IMC  until  visual 
meteorological  conditions  (VMC)  can  be 
reached.  (A  reasonable  assumption  can  be 
made  that  turbine  engine  driven  transport 
category  airplanes  will  not  have  to  remain  in 
IMC  for  more  than  30  minutes  after 
experiencing  the  loss  of  normal  electrical 
power). 

c.  After  30  minutes  of  operation  in  IMC,  the 
airplane  should  be  demonstrated  to  be 
capable  of  continuous  safe  flight  and  landing 
in  VMC  conditions.  The  length  of  time  in 
VMC  conditions  must  be  computed  based  on 
the  maximum  flight  duration  capability  for 
which  the  airplane  is  being  certified. 
Consideration  for  speed  reductions  resulting 
from  the  associated  failure  must  be  made. 

2.  Since  the  availability  of  the  emergency 
electrical  power  system  operation  is 
necessary  for  safe-flight,  this  system  must  be 
available  before  each  flight. 

3.  The  emergency  electrical  power  system 
must  be  shown  to  be  satisfactorily 
operational  in  all  flight  regimes. 

2.  Command  Signal  Integrity.  In  addition  to 
compliance  with  §  25.671  of  the  FAR,  it  must 
be  shown  that  for  the  elevator  Electronic 
Flight  Control  System  (EFCS): 

(a)  Signals  cannot  be  altered 
unintentionally,  or  that  the  altered  signal 
characteristics  are  such  that  the  control 
authority  characteristics  will  not  be  degraded 
to  a  level  that  will  prevent  continued  safe- 
flight  and  landing:  and 

(b)  Routing  of  wire  EFCS  wires  and  wire 
bundles  must  provide  separation  and 
redundancy  to  ensure  maximum  protection 
from  damage  due  to  common  cause. 

Discussion:  The  Saab  2000  will  be  using 
fly-by-wire  (FBW)  as  a  means  to  command 
and  control  the  elevator  surface  actuators.  In 
the  FBW  design  beir^g  presented,  command 
and  control  of  the  control  surfaces  will  be 
achieved  by  electronic  (AC.  DC.  or  digital) 
interfaces.  These  interfaces  involve  not  only 


the  direct  commands  to  the  elevator  control 
surfaces,  but  feedback  and  sensor  signals  as 
well. 

Malfunctions  could  cause  system 
instabilities,  loss  of  function  or  freeze-up  of 
the  control  actuator  It  is  imperative  that 
after  failure  at  least  one  path  of  the 
command  signal,  that  is  capabl'  of  providing, 
safe  flight  and  landing,  remains  continuous 
and  unaltered. 

The  current  regulations,  which  primarilv 
address  hydro-mechanical  flight  control 
systems,  §§25.671  and  25.672,  make  no 
specific  or  implied  reference  that  command 
and  control  signals  remain  unaltered  from 
external  interferences.  Present  designs 
feature  steel  cables  and  pushrods  as  a  means 
to  control  hydraulic  surface  actuators.  These 
designs  are  easily  identifiable  relative  to  the 
understanding  that  they  are  necessary  for 
safe  flight  and  landing  and  thus  should  be 
protected  and  continually  inspected. 
However,  the  FBW  designs  are  not  easily 
discernible  from  non-essential  electronics 
where  placement  of  equipment  and  wire  runs 
is  not  critical.  Therefore,  FBW  requires 
additional  attention  when  locating  the 
equipment  and  wire  runs. 
It  should  be  noted  that: 
—The  proposed  wording  "signals  cannot  be 
altered  unintentionally"  is  used  in  the 
Special  Condition  to  emphasize  the  need 
for  design  measures  to  protect  the  FBW 
control  system  from  the  effects  of  the 
fluctuations  in  electrical  power,  accidental 
damage,  environmental  factors  such  as 
temperature,  local  fires,  exposure  to 
reactive  fluids,  etc.  and  any  disruptions 
that  may  affect  the  command  signals  as 
they  are  being  transmitted  from  their 
source  of  origin  to  the  Power  Control 
Actuators. 

3.  Design  Maneuver  Requirements,  (a)  In 
lieu  of  compliance  with  §  25.331(c)(1)  of  the 
FAR,  the  airplane  is  assumed  to  be  flying  in 
steady  level  flight  (point  Al  within  the 
maneuvering  envelope  of  §  25.333(b)  and. 
except  as  limited  by  pilot  effort  in 
accordance  with  §  25.397(b),  the  cockpit 
pitching  control  device  is  suddenly  moved  to 
obtain  extreme  positive  pitching  acceleration 
(nose  up).  In  defining  the  tail  load  condition, 
the  response  of  the  airplane  must  be  taken 
into  account.  Airplane  loads  which  occur 
subsequent  to  the  point  at  which  the  normal 
acceleration  at  the  center  of  gravity  exceeds 
the  maximum  positive  limit  maneuvering 
factor,  n,  need  not  be  considered. 

(b)  In  addition  to  the  requirements  of 
§  25.331(c),  it  must  be  established  that  pitch 
maneuver  loads  induced  by  the  system  itself 
(e.g.  abrupt  changes  in  orders  made  possible 
by  electrical  rather  than  mechanical 
combination  of  different  inputs)  are 
acceptably  accounted  for. 

Issued  in  Reoton.  Washington,  on  January 
24, 1995. 

Ronald  T.  Wojnar. 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  ANM-100. 
[FR  Doc.  95-2565  Filed  2-1-95;  8:45  am] 
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14  CFR  Part  39 

(Docket  No.  94-CE-29-AD] 

Airworthiness  Directives;  Twin 
Commander  Aircraft  Corporation 
Models  690C  and  695  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  ** 


SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Twin 
Commander  Aircraft  Corporation  (Twin 
Commander)  Models  690C  and  695 
airplanes.  The  proposed  action  would 
require  initially  inspecting  the  wing 
structure  for  cracks,  modifying  any 
cracked  wing  structure,  and.  if  not 
cracked,  either  repetitively  inspecting  or 
modifying  the  wing  structure.  Results  of 
full-scale  fatigue  testing  that  indicated 
areas  in  the  wing  that  are  subject  to 
fatigue  cracks  prompted  the  proposed 
action.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
wing  damage  caused  by  fatigue 
cracking,  which,  if  not  detected  and 
corrected,  could  progress  to  the  point  of 
structural  failure. 

DATES:  Comments  must  be  received  on 
or  before  April  9,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  94-CE-29- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  fi-om  the 
Twin  Commander  Aircraft  Corporation, 
19010  59th  Drive,  NE.  Arlington. 
Washington  98223.  This  information 
also  may  be  examined  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Pasion.  Aerospace  Engineer,  FAA, 
Northwest  Mountain  Region,  1601  Lind 
Avenue  S.W.,  Renton,  Washington 
98055-^056;  telephone  (206)  227-2594 
facsimile  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
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communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  tor  examination  by 
interested  persons.  A  report  that 
summarizes  each  FA.A-pubIic  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CE^29-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  94-CE-29-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

Recently,  the  FAA  b«;ome  aware  of 
an  unsafe  condition  that  could  exist  on 
Twin  Commander  Models  690C  and  695 
airplanes.  Full-.scale  fatigue  testing  of 
the  wing  and  the  wing  carry-through 
and  pressure  vessel  strudures  has 
revealed  that  these  areas  are  susceptible 
to  fatigue  cracking. 

Twin  Commander  has  issued  Service 
Bulletin  (SB)  No.  213,  dated  July  29, 
1994,  which  specifies  procedures  for 
inspecting  and  modifying  the  wing 
.structure. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  test  results  dest;rib€d 
above,  including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  wing  damage  caused  by  fatigue 
cracking,  which,  if  not  detected  and 
corrected,  could  progress  to  the  point  of 
structural  failure. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Twin  Commander 
Models  690C  and  695  airplanes,  the 
proposed  AD  would  require  initially 
inspecting  the  wing  stru<;ture  for  cracks, 
modiTying  any  cracked  wing  structure. 


and.  if  not  cracked,  either  repetitively 
inspecting  or  modifying  the  wing 
structure.  The  proposed  actions  would 
be  accomplished  in  accordance  with 
Twin  Commander  SB  No.  213,  dated 
July  29, 1994. 

The  FAA  is  establishing  the 
compliance  time  of  the  proposed  initial 
and  first  repetitive  inspection  to 
coincide  with  the  6,000-hour  Major 
Inspection  Guide  I  and  7,500-hour 
Major  Inspection  Guide  11  in.spections. 
respectively. 

The  FAA  estimates  that  86  airplanes 
in  the  U.S.  registry  would  be  affet:ted  by 
the  proposed  AD,  that  it  would  take 
approximately  66  workhours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $320,560. 
This  figure  does  not  take  info  account 
the  cost  of  repetitive  inspections  or  the 
co.st  of  any  modifications  that  may  be 
needed  based  on  the  inspection  results. 
The  FAA  has  no  way  of  determining 
how  many  wing  structures  may  be 
LTacked  and  need  modification,  or  how 
many  repetitive  inspections  each 
owner/operator  may  incur  over  the  life 
of  the  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effe«:ts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
c-ertify  that  this  action  (1)  is  not  a 
■significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Pro;  ^dures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AiRW0RTHINESS 
CMRECTiVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  tl.S.C.  106(g);  and  14  CFR 
11.89. 

439.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows; 
Twin  ConuBUider  Aircrafl  Corporation: 

Docket  No.  94-CE-29-AD. 
Applicability:  The  following  aiipiaiit; 
models  and  serial  numbers,  certificated  in 
any  category: 
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Model 

SeriaiNo. 

690C 

lieOOthnvifjh  11735 
95000  ttvough  95084 

695  ...„ „. 

Compliance:  Required  upon  the 
accumulation  of  6.000  hours  time-in-servi(.i> 
(TIS)  or  within  the  next  50  hours  TIS  after 
the  effective  date  of  this  AD.  whichever 
occurs  later,  unless  already  accomplisheti, 
and  thereafter  as  indicated  in  the  body  of  this 
AD. 

To  prevent  wing  damage  caused  liy  fatigiu- 
cracking,  which,  if  not  detected  and 
corrected,  could  progress  to  the  point  of 
structural  failure,  accomplish  the  following: 

(a)  For  all  affected  serial  number  Model 
695  airplanes,  and  any  Model  690C  airplam; 
incorporating  a  serial  number  in  the  1 1600 
through  11730  range,  inspect  the  wing 
structure  for  cracks  in  accordance  with  the 
PART  1  A(XOMPLISHMENT 
INSTRUCTIONS  (INSPECTIONS)  Sflttion  of 
Twin  Commander  Service  Bulletin  (SB)  No. 
213.  dated  luly  29. 1994. 

(b)  For  any  Model  690C  airplane 
incorporating  a  serial  number  in  the  117:n 
through  11735  range,  inspect  the  wing 
structure  for  cracks  in  accordance  with  H«'rn 
10  of  the  PART  I  ACCOMPUSHMENT 
INSTRUCTIONS  (INSPECTIONS)  section  of 
Twin  C>)mmander  SB  No.  213,  dated  July  29 
1994. 

(c)  If.  during  the  inspections  required  in 
paragraphs  (a)  and  (b)  of  this  AD.  cracks  ar« 
found  in  the  areas  referenced  in  Figures  1 
through  5  and  the  instructions  of  the  service 
information  referenced  above,  prior  to  further 
flight,  replace  the  damaged  structure  and 
modify  the  wing  structure  in  acxordancc  with 
the  P.ART  II  ACCOMPLISHMENT 
INSTRUCTIONS  (MODIFICATIONS)  sectio.i 
of  Twin  Commander  SB  .No.  213.  dated  |uly 
29, 1994. 

(d)  If  no  cracks  are  found,  acccmplish  one 
of  the  following: 

(1)  For  all  airplanes,  upon  the 
aa.-umulation  of  7.500  hours  TIS  or  within 


1.000  hours  TIS  after  the  initial  inspection, 
whichever  occurs  later,  reinspect  the 
structure  in  accordance  with  either  paragraph 
(a)  or  (b)  of  this  AD,  as  applicable,  and 
reinspect  thereafter  at  intervals  not  to  exceed 
1.000  hours  TIS.  and,  if  applicable,  replace 
any  damaged  part  or  modify  the  wing 
structure  as  specified  in  paragraph  (c)  of  this 
AD:  or 

(2)  For  Model  695  airplanes  and  any  Model 
690C  airplane  incorporating  a  serial  number 
in  the  11600  through  11730  range,  prior  to 
further  flight,  modify  the  wing  structure  in 
accordance  with  the  PART  II 
ACCOMPLISHMENT  INSTRUCTIONS 
(MODIFICATIONS)  section  of  Twin 
Commander  SB  No.  213,  dated  July  29, 1994. 

(e)  For  Model  695  airplanes  and  any  Model 
690C  airplane  incorporating  a  serial  number 
in  the  11600  through  11730  range,  the 
modification  referenced  in  paragraphs  (c)  and 
(d)(2)  of  this  AD  may  be  accomplished  any 
time  after  the  initial  inspection  as 
terminating  action  for  the  repetitive 
inspection  requirement  of  this  AD,  except  for 
the  inspection  of  the  doublers  at  the  wing 
attach  fittings  located  in  the  Fuselage  Station 
144  fi^me  (Item  10  of  PART  I 
ACCOMPLISHMENT  INSTRUCTIONS 
(INSPECTIONS)  section  of  the  Twin 
Commander  SB  No.  213.  dated  July  29. 1994. 
All  affected  model  and  serial  number 
airplanes  must  inspect  in  this  area  at  every 
1 .000  hours  TIS.   \  \ 

Note  1:  For  those  airplanes  that  have  not 
accumulated  6,000  hours  TIS.  the  initial  and 
first  repetitive  inspection  required  by  this  AD 
were  established  to  coincide  with  the  6.000- 
hour  Major  Inspection  Guide  I  and  7.500- 
hour  Major  Inspection  Guide  II  inspections, 
respectively,  so  that  the  operator  may 
schedule  the  required  action  in  accordance 
with  these  major  inspections. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  (ACO),  FAA,  Northwest 
Mountain  Region,  1601  Lind  Avenue  S.W.. 
Renton,  Washington  98055-4056.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fit)m  the  Seattle  ACO. 

(h)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Twin 
Commander  Aircraft  Corporation,  19010  59th 
Drive,  NE.,  Arlington,  Washington  98223;  or 
may  examine  this  document  at  the  FAA, 
Central  Region,  Office  of  the  Assistant  Chief 
Counsel,  Room  1558, 601  E.  12th  Street, 
Kansas  City,  Missouri  64106. 


Issued  in  Kansas  City,  Missouri,  on  January 
26,  1995. 

Michael  K.  Dahl, 

Acting  Manager,  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

(FR  Doc.  95-2406  Filed  2-1-95;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  95-ASO-3] 

Proposed  Establishment  of  Class  E 
Airspace;  Blakely,  GA 

agency:  Federal  AviaUon 

Administration  (FAA),  DOT. 

ACTION;  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  E  Airspace  at  Blakely. 
GA.  A  GPS  RWY  23  Standard 
Instrument  Approach  Procedure  (SLAP) 
has  been  developed  for  Early  County 
Airport.  Controlled  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  is  needed  to  accommodate  this 
SLAP  and  for  instrument  flight  rules 
(IFR)  operations  at  the  airport.  If 
approved,  the  operating  status  of  the 
airport  will  change  from  VFR  to  include 
IFR  operations  concurrent  with 
publication  of  the  SLAP. 
DATES:  Comments  must  be  received  on 
or  before  March  13, 1995. 
EFFECTIVE  DATE:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
95-ASO-3,  Manager,  System 
Management  Branch,  ASO-530,  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  550, 
1701  Columbia  Avenue,  College  Park. 
Georgia  30337,  telephone  (404)  305- 
5586. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Powderly.  System 
Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636. 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5570. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic. 


environmental,  and  energy-related 
aspects  of  the  proposal.' 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Airspace  Docket  No.  95-ASO-3."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  550, 1701  Columbia 
Avenue,  College  Park,  Georgia  30337. 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM'S 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager. 
System  Management  Branch,  ASO-530, 
Air  Traffic  Division,  P.O.  Box  20636, 
Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  AGL  at  Blakely, 
GA.  to  accommodate  a  GPS  RWY  23 
SLAP  and  for  IFR  operations  at  the  Early 
County  Airport.  If  approved,  the 
operating  status  of  the  airport  would 
change  from  VFR  to  include  IFR 
operations  concurrent  with  publication 
of  the  SLAP.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9B  dated  July  18,  1994  and 
effective  September  16, 1994;  which  is 
incorporated  by  reference  in  CFR  71.1. 
The  Class  E  airspace  designation  listed 
in  this  document  would  be  published 
subsequently  in  the  Order. 
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The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 
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Airspace.  Incorporation  by  reference. 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a) 
1510:  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(o):  14  CFR 
11.69. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Admini.ttrafion  Order  7400. 9B.  Airspace 
Desigitations  and  Reporting  Points, 
dated  July  18,  1994  and  effective 
September  16,  1994.  is  amended  as 
follows: 

Para.  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  ahnve  the 
surface  of  the  earth. 

•  *         «         ♦         » 

ASO  GA  E5  Blakely,  GA  [New] 

Early  County  .Airport.  GA 
(l^t.  31°23'46"  N.  long.  84''53'33"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.5-mile 

radius  of  Early  County  Airport. 

•  •         •         •         » 

Issued  in  C«)llege  Park,  fleorgin.  nn  January 
20.1995. 

Michael  J.  Powderly, 

Acting  Manager.  Air  Traffic  Division  Southern 
ftegion. 

(FR  Dor..  95-2567  Piled  2-1-95;  8:45  amj 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-ASW-14] 

Proposed  Alteration  of  VOR  Federal 
Airways;  LA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  ruienialcing. 


SUMMARY:  This  proposed  rule  would 
realign  nine  Federal  airways  located  in 
Louisiana.  The  New  Orleans  Very  High 
Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC)  will 
be  decommissioned  because  the 
platform  on  which  it  is  located  is 
deteriorating.  As  a  result,  the  Reserve, 
LA,  Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME)  ajid 
the  Harvey.  LA,  VORTAC  will  be 
upgraded  to  high  class  navigational  aids 
and  the  airways  would  be  realigned  to 
use  the  Reserve.  LA.  VOR/DME  or  the 
Harvey,  LA.  VORTAC.  This  action 
would  enhance  air  traffic  procedures 
and  accommodate  concerns  of  airspai^e 
users. 

DATES:  Comments  must  be  received  on 
or  before  March  22,  1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to: 

Manager,  Air  Traffic  Division,  ASVV- 
500 

Docket  No.  94-ASVV-14, 

Federal  Aviation  Administration, 

4400  Blue  Mound  Road, 

Fort  Worth.  TX  76193-0500. 

The  official  docket  may  be  examined 
in  the  Rules  Docket.  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW..  Washington.  DC. 
weekdays,  except  Federal  holidavs. 
between  8:30  a.m.  and  5:00  p.m.' 

An  informal  do(  ket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Nelson,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9295. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 


supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Commpnfs 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
ASW-14."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  th« 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  re<;eived.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docki>t. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW..  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Person.s 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  tci 
realign  nine  Federal  airways  located  in 
Louisiana.  The  New  Orleans.  LA, 
VORTAC  will  be  decommissioned 
because  the  platform  on  which  it  is 
located  is  deteriorating.  As  a  re.suJt,  the 
Reserve.  LA.  VOR/DME  and  the  Harvey 
LA,  VORTAC  will  be  upgraded  to  high 
class  navigational  aids  and  the  airways 
would  be  realigned  to  use  the  Reserxe, 
LA.  VOR/DME  or  the  Harvey,  IJ\, 
VORTAC.  This  action  would  enhance 
air  traffic  procedures  and  accommodate 
concerns  of  airspace  users.  Domestic 


VOR  Federal  airways  are  pubhshed  in 
paragraph  6010(a)  of  FAA  Order 
7400.9B  dated  July  18, 1994,  and 
effective  September  16, 1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  airways  fisted  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore  -  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  11' .^^-6;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  v«ll  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— lAMENDEDJ 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aulhorify:  49  U.S.C.  app.  1348(a),  1354(a), 
1510:  E.O.  10854.  24  FR  0565.  3  CFR,  1959- 
1963  CAimp..  p  389;  49  11  .S.C.  lOfife):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  inco.'porBtion  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective  ' 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6010(ti}-pomes1ic  VOR  Federal 
Airways 


From  McAlien,  TX,  via  INT  McAIIen  038"  • 
and  Corpus  Christi,  TX.  178"  radials;  10 
miles  8  miles  wide,  37  miles  7  miles  wide 
(3  miles  E  and  4  miles  W  of  centerline), 
Corpus  Christi;  INT  Corpus  Christi  054*'  and 
Palacios,  TX,  228°  radials;  Palacios;  Hobby 
TX;  Beaumont,  TX;  Uke  Charles,  LA; 
Lafayette.  LA;  Reserve,  LA;  FNT  Reserve 
083n-(08rM)  and  Gulfport,  MS.  247"  radials- 
Gulfport;  Semmes,  AL;  INT  Semmes  048°  and 
Monroevilie,  AL,  231°  radials;  Monroeville; 
Montgomery,  AL;  Tuskegee.  AL;  Columbus 
GA;  INT  Columbus  068°  and  Athens,  GA. 
195°  radials;  Athens;  Electric  City.  SC; 
Sugarloaf  Mountain,  NC;  Barretts  Mountain 
NC:  South  Boston,  VA;  Richmond.  VA-  INt' 
Richmond  039°  and  Brooke.  VA,  132°  radials 
INT  Patuxent,  MD,  228°  and  Nottingham, 
MD.  174°  radials;  to  Nottingham  The 
airspace  on  the  main  ainvav  above  14,000 
feet  MSL  from  McAllen  to  49  miles  northeast 
and  the  airspace  within  Mexico  is  excluded. 
The  airspace  within  R-4007A  and  R-4007B  is 
excluded. 


109°  and  Reserve,  LA,  323°T(321'M)  radials- 
to  Reserve;  excluding  the  portion  within  R-  ' 
3801 B  and  R-3801C. 

*  •  *  •  • 

Issued  in  Washington,  DC.  on  January  26 
1995  '       ' 

Nancy  B.  Kalinowski, 

Acting-Manager.  Airspace-Bules  and 
Aeronautical  Information  Division. 
IFR  Doc.  95-2568  Filed  2-1-95;  8:4.5am| 
BILLING  coot  4tlO-l3-F 


V-9  (Revised! 

From  Leeville,  LA:  McComb,  MS:  Jackson, 
MS;  Sidon.  MS;  Gilniore,  AR;  Maiden.  MO- 
Farmington.  MO;  St  Louis.  MO;  Capital  IL- 
Pontiac,  IL;  INT  Pontiac  343°  and  Rockford, 
IL.  169°  radials;  Rockford;  Janesville,  WI; 
Madison,  WI;  Oshkosh,  WI;  Green  Bay,  WI; 
iron  Mountain,  MI;  to  Houghton,  Ml. ' 


V-20  (Revised! 


V-114  [Revised! 

From  Amarillo,  TX,  via  Childress  TX 
Wichita  Falls,  TX;  INT  Wichita  Falls  117° 
and  Blue  Ridge,  TX,  285°  radials;  Blue  Ridge 
Quitman,  TX;  Gregg  County,  TX;  Alexandria.' 
LA;  INT  Baton  Rouge,  LA,  307°  and 
Lafayette,  LA,  042°  radials;  7  miles  wide  (3 
miles  north  and  4  miles  south  of  centerlineV 
Baton  Rouge;  INT  Baton  Rouge  115°T(109''M) 
and  Reserve.  LA.  323°T(321°M)  radials; 
Reserve;  INT  Reserve  083°T(081°M)  and 
Gulfport,  MS,  247°  radials:  Gulfport;  INT 
Gulfport  344°  and  Eaton,  MS,  171°  radials:  to 
Eaton,  excluding  the  portion  within  R-3801B 
and  K-3801C. 

•  •  •         »         « 
V-240  [Revised! 

From  Harvey,  LA,  via  Harvev  065°T(063°M) 
and  Semmes,  AL,  224°  radials;  to  Semmes. 

*  *  •  •  » 

V-455  (Revised! 

From  Reserve.  LA.  via  l'i«s»vune,  MS;  Eaton 
MS;  to  Meridian,  M.S. 

*  •  .  «  , 

V-543  (RevLsed! 

From  Leeville,  LA,  vial.MT  Leeville 
356°T(354°M)  and  Eaton,  MS,  221°  radials 
Eaton;  INT  Eaton  010°  and  Meridian.  MS. 
221°  radials;  Meridian. 

•  •  »         •         « 

V-552  I  Revised! 

From  Beaumont.  TX,  via  INT  Beaumont  056° 
and  Uke  Charles,  LA.  272°  radials;  Lake 
Charles;  INT  Lake  Charles  064°  and  Lafayette. 
LA,  231°  radials;  Lafayette:  Tibby,  LA; 
Harvey.  LA:  Picayune,  MS;  Semmes,  AL;  INT 
Semmes  063°  and  Monroevilie,  AL,  216° 
radials;  to  Monroevilie. 

•  *  •  •  ♦ 

V-553  (Revised! 

From  Picayune,  MS.  via  McComb,  MS:  INT 
McComb019°andJackson.  MS.  169°  radials; 
Jackson;  INT  Jackson  010°  and  Sidon.  MS. 
159°  radials;  to  Sidon. 

•  *  •         •         , 

V-566  [Revised! 

From  Gregg  County,  TX,  via  Shrcveport,  LA; 
INT  Shreveport  176°  and  Alexandria,  LA, 
302°  radials;  Alexandria;  INT  Alexandria 


FEDERAL  TRADE  COMMISSION 
16  CFR  Chapter  I 

Notice  of  Intent  to  Request  Put>Jic 
Comments  on  Rules  and  Guides 

agency:  Federal  Trade  Commission. 
ACTJON:  Notice  of  intent  to  reque.st 
public  comment.s. 


SUMMARY:  As  part  of  its  systematic 
review  of  all  current  Commission 
regulations  and  guides,  the  Federal 
Trade  Commission  ("Commission") 
gives  notice  that  it  intends  to  request 
public  comments  on  the  rules  and 
guides  listed  below  during  1995,  The 
Commission  will  request  comments  on. 
among  other  things,  the  economic 
impact  of,  and  the  continuing  need  for, 
the  rules  or  guides,  possible  conflict 
between  the  rules  or  guides  and  state, 
local  or  other  federal  laws,  and  the 
effect  on  the  rules  or  guides  of  any 
technological,  et:onomic,  or  other 
industry  changes.  No  Commission 
determination  on  the  need  for  or  the 
substance  of  a  rule,  regulation,  guide  or 
interpretation  or  any  other  procedural 
option  should  be  inferred  from  the 
intent  to  publish  requests  for  comment.s. 
In  certain  instances  the  reviews  also 
will  address  other  specific  matters  or 
issues,  such  as  reviews  mandated  by  the 
Regulator>-  Flexibility  Act,  5  U.S.C.  BOl 
et  seq.,  and  issues  concerning 
disclosures  of  measurements  in  metric: 
terms.  Omnibus  Trade  and 
Competiiiveness  Act,  15  U.S.C.  205, 
Executive  Order  12770  ("Metric  Usage 
in  Federal  Government  Program")  .S6 
FR  3.5801  (July  25.  1991). 
FOR  FURTHER  INFCRMATtON  CONTACT: 
Further  details  may  be  obtained  from 
the  Commissions  contact  person  listed 
for  each  particular  regulation. 
SUPPLEMENTARY  JNFORMATJON:  The 
Commi.ssion  is  pubhshing  a  list  of  rules 
and  guides  that  it  intends  to  initiate 
reviews  of  and  solicit  public  comments 
on  during  1995.  The  Commission 
intends  to  publish  notices  requesting 
comments  about  the  following  items  in 
1995: 
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Agency  Contact  for  the  following 
items:  Susan  Arthur,  Federal  Trade 
Commission,  Dallas  Regional  Office,  100 
N.  Central  Expressway,  Suite  500, 
Dallas.  TX  75201,  214/767-5517. 

(1)  Guides  for  the  Luggage  and 
Related  Products  Industry  (16  CFR  Part 
24). 

(2)  Guides  for  Shoe  Content  Labeling 
and  Advertising  (16  CFR  Part  231). 

(3)  Guides  for  the  Ladies'  Handbag 
Industry  (16  CFR  Part  247). 

Agency  Contacts  for  the  following 
item:  Douglas  Goglia,  Donald  G. 
D'Amato,  and  Eugene  Lipkowitz,  New 
York  Regional  Office,  Federal  Trade 
Commission,  150  William  Street,  Suite 
1300,  New  York,  New  York  10038,  212/ 
264-1229,  212264-1223,  and  212/264- 
1230,  respectively. 

(4)  Guides  for  tne  Beauty  and  Barber 
Equipment  and  Supplies  Industry  (16 
CFR  Part  248). 

Agency  Contact  for  the  following 
item:  Michelle  Rusk,  Federal  Trade 
Commission,  Bureau  of  Consumer 
Protection,  Division  of  Advertising 
Practices,  Room  S4002,  Sixth  and 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20580,  202/326-3148. 

(5)  Guides  for  the  Use  of 
Environmental  Marketing  Claims  (16 
CFR  Part  260)  (Green  Guides). 

Agency  Contact  for  the  following 
item:  Russell  Deitch,  Federal  Trade 
Commission;  Los  Angeles  Regional 
Office.  Suite  13209, 11000  Wilshire 
Blvd.,  Los  Angeles,  CA  90024,  310/235- 
7890. 

(6)  Trade  Regulation  Rule  Concerning 
Misbranding  and  Deception  as  to 
Leather  Content  of  Waist  Belts  (16  CFR 
Part  405)  (Leather  Belt  Rule). 

Agency  Contact  for  the  following 
items:  Kent  C.  Howerton,  Federal  Trade 
Commission,  Biueau  of  Consumer 
Protection,  Division  of  Enforcement, 
Room  S4631,  Sixth  and  Pennsylvania 
Ave.,  NW,  Washington.  DC  20580.  202/ 
326-3013. 

(7)  Trade  Regulation  Rule  Concerning 
the  Incandescent  Lamp  Industry  (Light 
Bulb  Rule)  (16  CFR  Part  409). 

(8)  Trade  Regulation  Rule  Concerning 
the  Labeling  and  Advertising  of  Home 
Insulation  ("R-value  Rule")  (16  CFR  Part 
460). 

Agency  Contact  for  the  following 
item:  Steven  Toporoff,  Federal  Trade 
Commission,  Biu-eau  of  Consumer 
Protection,  Division  of  Marketing 
Practices,  Room  H238,  Sixth  and 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20580,  202/326-3135. 

(9)  Trade  Regulation  Rule  Regarding 
Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising 
and  Business  Opportunity  Ventures 
("Franchise  Rule")  (16  CFR  Part  436). 


Authority:  15  U.S.C  41-58. 
By  direction  of  the  Cominission. 
Donald  S.  Qark, 

Secretary. 

|FR  Doc.  95-2620  Filed  2-1-95;  8:45  am] 

BiLUNG  CODE  6750-01 -M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  134 
RIN  1515-AB61 

Advance  Notice  of  Proposed  Customs 
Regulations  Amendments  Concerning 
the  Country  ot  Origin  Marking 
Requirements  for  Frozen  Produce 
Packages 

AGENCY:  Customs  Service,  Department 
of  Treasury. 

action:  Advance  notice  of  proposed 
rulemaking;  solicitation  of  comments. 

SUMMARY:  This  document  provides 
advance  notice  of  a  proposal  to  amend 
the  Customs  Regulations  to:  Prescribe 
rules  regarding  a  conspicuous  place  for 
the  marking  of  country  of  origin  on 
packages  of  frozen  produce;  and 
establish  rules  concerning  the 
appropriate  type  size  and  style  to  be 
employed  in  marking  frozen  produce 
packages.  The  purpose  of  this  document 
is  to  help  determine  whether  a 
rulemaking  is  needed  to  ensure  a 
uniform  standard  for  conspicuous  and 
legible  country  of  origin  marking  for 
packages  of  frozen  produce,  and,  if 
needed,  the  contents  of  that  rulemaking. 
DATES:  Comments  must  be  received  on 
or  before  March  20, 1995. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Ser\'ice,  Franklin  Court,  1301 
Constitution  Ave.,  N.W.,  Washington, 
D.C.  20229.  Comments  submitted  may 
be  inspected  at  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  Franklin  Court,  1099 
14th  Street,  N.W.,  Suite  4000, 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wende  Schuster,  Special  Classification 
and  Marking  Branch,  Office  of 
Regulations  and  Rulings  (202-482- 
6980). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  304  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1304),  provides 
that,  unless  excepted,  every  article  of 
foreign  origin  (or  its  container)  imported 


into  the  U.S.  shall  be  marked  in  a 
conspicuous  place  as  legibly,  indelibly, 
and  permanently  as  the  natiu<e  of  the 
article  (or  its  container)  will  permit,  in 
such  a  manner  as  to  indicate  to  the 
ultimate  purchaser  in  the  U.S.  the 
English  name  of  the  country  of  origin  of 
the  article.  Failure  to  mark  an  article  in 
accordance  with  the  requirements  of  19 
U.S.C.  1304  shall  resuU  in  the  levy  of  a 
duty  often  percent  ad  valorem.  Part 
134,  Customs  Regulations  (19  CFR  Part 
134),  implements  the  country  of  origin 
marking  requirements  and  exceptions  of 
19  U.S.C.  1304. 

Customs  Ruling  and  Court  Action 

On  May  9, 1988,  Norcal  Crcsetti 
Foods.  Inc.  and  other  California  packers 
of  domestically-grown  produce 
requested  a  ruling  from  Customs 
concerning  what  constituted 
conspicuous  country  of  origin  marking 
for  packages  of  frozen  produce,  i.e., 
whether  the  marking  should  be  located 
on  the  front  or  some  other  panel  of  the 
package  and  in  what  type  size  and  style 
it  should  appear.  Specifically,  Customs 
was  asked  to  determine  whether 
packaged  frozen  produce  was 
considered  conspicuously  marked  if  the 
marking  did  not  appear  on  the  front 
panel  of  the  package  in  prominent 
lettering.  Sample  packages  which  were 
not  marked  on  their  front  panels  were 
submitted  with  the  ruling  request.  On 
November  21,  1988,  Customs  issued  a 
ruling  (Headquarters  Ruling  Letter 
(HRL)  731830),  stating  that  the  country 
of  origin  markings  on  all  of  the  samples 
submitted  were  in  compliance  with  the 
country  of  origin  marking  requirements, 
as  the  packages  were  marked  by  names 
and  words  which  appeared  on  the  back 
panel  of  the  packaging  in  close 
proximity  to  nutritional  and  other 
information. 

The  packers  appealed  Customs 
determination  in  HRL  731830  to  the 
Court  of  International  Trade  (CIT). 
Norcal/Crosetti  Foods,  Inc.  v.  U.S. 
Customs  Sen'ice,  15  CIT  60.  758  F.Supp. 
729  (1991)  (Norcal  I).  In  Norcal  1,  the 
court  ruled  that  frozen  produce  is  not 
marked  in  a  conspicuous  place  unless  it 
is  marked  on  the  front  panel  of  the 
package.  The  court  remanded  the  matter 
to  Customs  with  directions  to  issue  a 
new  ruling.  Pursuant  to  the  court's  order 
in  Norcal  I,  Customs  issued  Treasury 
Decision  (T.D.)  91-48  (56  FR  24115. 
May  28. 1991),  which  required  the 
country  of  origin  marking  for  frozen 
produce  to  be  placed  on  the  front  panel 
of  the  package. 

Arguing  that  the  CIT  did  not  have 
jurisdiction  to  decide  the  case,  the 
government  appealed  the  CIT's  decision 
to  the  Court  of  Appeals  for  the  Federal 
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Cirt:uit.  Norcal/Crosetti  Foods,  Inc.  v 
U.S..  963  F.2d  356  (Fed.Cir.  1992) 
[Norcal  11).  In  Norcal  II,  the  court  ruled 
on  procedural  grounds  to  reverse  the 
judgment  of  the  CIT  and  remand  the 
case  with  instructions  to  dismiss  the 
complaint  for  lack  of  jurisdiction.  The 
appellate  couiit  reasoned  that  since  the 
packers'  had  nipt  exhai..sted  their 
administrative  remedies,  their  claims 
were  not  properly  before  the  CIT.  The 
court  further  indicated  that  a  proper 
course  would  have  been  for  the  packers 
to  initiate  a  proceeding  before  Customs 
under  section  piR  of  the  Tariff  Act  of 
193'J,  as  amen<tlBd  (19  U.S.C.  1516). 

Tbp  5W  Petitivti  and  Aqencv  Action 

(1993)  I  ■ 

A  516  petitipn  (the  Norcal  petition) 
was  iniiiated  bk«  letters  dated  January  13 
and  January  29.;  1993,  and  filed  with 
Custom.^  undejl9  U.S.C.  1516  and  Part 
175.  Ciiitums  Rfgulafions  (19  CFR  Part 
175).  The  petitioners  were!  Norcal 
Crosetti  Foods,  inc.  and  Patterson 
Frozen  Foods,  Inc..  California  packers  of 
produce  grown  domestically.  The 
International  Brotherhood  of  Teamsters, 
on  behalf  of  its  Local  912.  submitted  a 
letter  dated  February  24,  1993, 
supporting  the  Norcal  and  Patterson 
petition.  The  Norcal  petition  asked 
Customs  to  reconsider  its  position  in 
HRL  731830.  and  to  adopt  the  findings 
of  the  CIT  in  Norca//. 

The  petitionere  contended  that 
imported  frozen  produce  is  not  marked 
in  a  conspicuous  place  in  accordance 
with  the  requirements  of  19  U.S.C.  1304. 
The  petitioners  argued  that  under  a 
correct  apphcation  of  19  U.S.C.  1304, 
the  indication  of  country  of  origin  must 
appear  on  the  front  panel  of  a  package 
to  be  considered  as  marked  in  a 
conspicuous  place.  These  domestic 
producers  argued  further  that  Cu.stoms 
standards  for  the  size  and  prominence 
of  such  country  of  origin  markings  were 
not  in  conformity  with  19  U.S.C.  1304. 

Customs  published  a  notice  in  the 
Federal  Register  on  September  9, 1993 
(58  FR  47413),  advising  the  public  of  the 
petitioners'  contentions  and  soliciting 
public  comments  on  the  issues  raised  in 
the  petition.  Also  in  this  notice, 
Customs  effectively  suspended  the 
effective  date  of  T.D.  91-48  by 
reinstating  HRL  731830.  Seventy-one 
comments  were  submitted  in  response 
to  the  petitions. 

In  T.D.  94-5  (58  FR  68743,  December 
29,  1993),  Customs  issued  a  final 
interpretive  ruling  based  on  the 
comments  which  were  received  in 
response  to  the  September  9  Federal 
Register  notice.  TJ3.  94-5  stated  that 
back  panel  marking  was  insufficient  and 
front  panel  country  of  origin  maridng 


was  prescribed  in  a  specified  type  size 
and  style  designed  to  match  the  net 
weight  or  net  quantity  of  contents 
marking  of  the  product  under  the  Food 
Labeling  Regulations  (21  CFR  101.105). 
In  T.D.  94-5,  Customs  modified  T.D. 
91-48  by  requiring  that  conspicuous 
marking  within  the  meaning  of  T.D.  91- 
48.  shall  be  limited  to  marking  which 
complies  with  the  additional 
specifications  for  type  size  and  style  set 
forth  in  T.D.  94-5.  The  effective  date 
initially  established  for  the  decision  in 
T.D.  94-5  was  May  8.  1994.  in  order  to 
allow  importers  lime  to  modify  their 
packaging.  On  March  29,  1994, 
however.  Customs  issued  two  Federal 
Register  documents:  One  (59  FR  144.'58) 
suspending  the  compliance  date  of  May 
8,  1994,  for  parties  adversely  affected  by 
the  country  of  origin  marking 
requirements  specified  in  T.D.  94-5. 
and  the  other  (59  FR  14579)  giving 
notice  of  its  intention  to  adopt  a  new 
compliance  date  of  January  1,  1995,  and 
soliciting  comments  on  both  the 
proposed  compliance  date  and  on  the 
specifications  regarding  type  size  and 
style. 

In  response  to  T.D.  94-5.  however,  an 
action  was  filed  with  the  Court  of 
International  Trade  on  behalf  of 
American  Frozen  Food  Institute.  Inc. 
and  National  Food  Processors 
Association,  which  challenged  Customs 
decision.  In  American  Frozen  Food 
Institute,  Inc.,  et  al.  v.  The  United 
States,  Slip  Op.  94-97  (June  9.  1994), 
the  CIT  ruled  that  because  Customs  had 
chosen  to  promulgate  front  panel 
marking  in  combination  with  other 
requirements  needing  APA 
(Administrative  Procedure  Act,  5  U.S.C. 
553|  rulemaking  procedures,  the 
entirety  of  T.D.  94-5  could  not  stand. 
The  court  stated  that  it  expected 
Customs  to  formulate  a  rational  rule 
based  on  comments  received  in 
connection  with  this  matter  before 
pubhshing  any  proposed  rule. 

The  court  further  concluded  that, 
because  the  full  rulemaking  process  had 
not  yet  been  followed,  it  would  not  rule 
on  whether  T.D.  94-5  was  acceptable 
substantively.  Since  the  court  declared 
T.D.  94-5,  in  its  entirety,  null  and  void, 
there  is  no  decision  on  the  January  1993 
petition  filed  by  Norcal  CrosetU  Foods, 
Inc.  and  Patterson  Frozen  Foods,  Inc. 
The  decision  on  the  516  petition  will  be 
held  in  abeyance.  Publication  of  this 
document  is  without  prejudice  to  an 
ultimate  decision  on  the  516  petition. 


Issues  for  Consideration  in  Determining 
Whether  Customs  Should  Issue  a  Notice 
of  Proposed  Rulemaking  With  Regard 
to  Specific  Country  of  Origin  Marking 
of  Frozen  Produce 

The  Customs  Service  is  considering 
issuing  a  notice  of  proposed  rulemaking 
to  amend  the  Customs  Regulations  to 
prescribe  niles  regarding  a  conspicuous 
location  for  the  country  of  origin 
marking  on  packagos  of  frozen  produce 
and  to  require  that  such  marking  met;! 
certain  type  size  and  style 
specifications.  Although  releva.af 
comments  were  received  in  response  to 
the  Federal  Register  notices  pertaining 
to  T.D  94-5,  there  are  .several  other 
issues  on  which  we  would  like  to 
receive  additional  public  comments 
before  deciding  whether  to  propose 
rulemaking  on  this  matter.  In  addition 
to  general  comments,  interested  partie.s 
are  invited  to  comment  on  the  following 
specific  issues: 

(1 )  Is  there  a  need  for  Customs  to 
initiate  a  proposed  rulemaking 
regarding  country  of  origin  marking  of 
frozen  produce? 

(2)  Whether  there  are  current  abuses 
in  the  country  of  origin  marking  of 
imported  packages  of  frozen  produce.  If 
so.  whether  such  abuses  require  that 
Customs  prescribe  country  of  origin 
marking  requirements  by  rules 
applicable  to  all  packages  of  frozen 
produce,  or  whether  the  abuses  should 
be  handled  on  a  case-by-case  basis. 

(3)  For  purposes  of  the  marking 
statute  and  regulations,  are  there  sound 
reasons  of  public  policy  for  treating 
frozen  produce  differently  from  produce 
packaged  in  other  ways  (e.g..  canned 
goods)? 

(4)  Whether  the  front  panel  of  frozen 
produce  is  the  only  "conspicuous 
place"  on  the  package  for  country  of 
origin  marking. 

(5)  Whether  a  specified  location  on 
another  panel  (e.g.,  the  back  panel) 
where  the  country  of  origin  marking  is 
demarcated  by.  for  example,  a  box,  a 
header,  bold  print,  margins,  a 
contrasting  background,  or  other  graphic 
devices,  would  constitute  a 
"conspicuous  place"  for  purposes  of  the 
marking  statute. 

(6)  Whether  Customs  should 
prescribe,  by  regulation,  certain  type 
size  and  style  specifications  for  the 
country  of  origin  marking  of  frozen 
produce.  If  so,  whether  the  regulations 
should  specify  one  type  size  for  all 
packages  of  frozen  produce,  or  different 
type  sizes  depending  upon  the  size  of 
the  package.  If  one  type  size  is 
prescribed  for  all  packages  of  frozen 
produce,  what  type  size  should  be 
recommended  and  why? 
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(7)  Whether  for  purposes  of  country  of 
origin  marking,  the  term  "produce" 
should  be  defined  to  include  both  fruits 
and  vegetables. 

(8)  Where  frozen  produce  packaging 
contains  produce  sourced  from  multiple 
countries,  should  this  have  any  bearing 
on  the  placement  of  the  country  of 
origin  marking? 

(9)  Whether  the  particular  conditions 
of  the  frozen  food  section  in  a  store 
impact  on  the  likelihood  that  a 
consumer  will  notice  label  information 
regarding  country  of  origin  without  this 
information  being  given  special 
prominence.  If  so,  whether  there  is  any 
empirical  evidence  of  such  consumer 
behavior. 

(10)  Whether  consumer  behaviors  and 
attitudes  toward  country  of  origin 
marking  of  frozen  produce  can  be 
documented  with  studies  or  surveys.  If 
so,  how  much  time  would  be  needed  for 
a  study  or  survey  to  be  conducted  and 
for  the  data  to  be  analyzed? 

(11)  If  Customs  goes  forward  with  a 
notice  of  proposed  rulemaking,  what 
should  be  a  sufficient  period  of  time  for 
public  comment? 

(12)  If  Customs  issues  a  notice  of 
proposed  rulemaking,  should  a  public 
hearing  be  held  in  connection  with  such 
proposed  rulemaking? 

(13)  If  Customs  proposes  and  adopts 
new  country  of  origin  marking 
regulations,  what  would  be  an 
appropriate  time  frame  between  the 
publication  of  the  final  rule  and  the 
effective  date  of  such  regulations? 

(14)  What  other  issues  should  be 
addressed  in  the  proposed  rulemaking 
in  order  to  afford  a  full  opportunity  for 
public  comment? 

Comments 

In  order  to  assist  Customs  in 
determining  whether  to  proceed  with  a 
notice  of  proposed  rulemaking  to 
prescribe  rules  regarding  the  country  of 
origin  marking  for  packages  of  frozen 
produce,  and  the  appropriate  type  size 
and  style  specifications  for  such 
marking,  this  notice  invites  written 
comments  on  the  issues  raised  in  this 
document  as  well  as  any  other  issues  in 
connection  with  this  matter. 
Consideration  will  be  given  to  any 
comments  that  are  timely  submitted  to 
Customs.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  section 
1.4,  Treasury  Department  Regulations 
(31  CFR  1.4).  and  section  103.11(b), 
Customs  Regulations  (19  CFR 
103.11(b)).  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch.  Office  of 
Regulations  and  Rulings,  U.S.  Customs 


Service,  1099  14th  Street,  N.W..  Suite 

4000.  Washington,  D.C. 

William  F.  Riley, 

Acting  Commissioner  of  Customs. 

Approved:  January  27. 1995. 
Ronald  K.  Noble. 
Under  Secretary  of  the  Treasury. 
[FR  Doc.  95-2546  Filed  2-1-95;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  100 

Petition  for  Rulemaking  to  the 
Secretaries  of  the  Interior  and 
Agriculture  Relating  to  the  Federal 
Subsistence  Management  Program  for 
Public  Lands  In  Alaska;  Notice  of 
Availability  and  Request  for  Comments 

AGENCY:  Forest  Service,  USDA;  Fish  and 
Wildlife  Service,  Interior. 
ACTION:  Petition  for  rulemaking. 

summary:  The  Secretary  of  the  Interior 
and  the  Secretary  of  Agriculture 
(Secretaries)  have  received  a  petition 
submitted  by  the  Northwest  Arctic 
Regional  Council  and  other  Alaska 
Native  groups  requesting  the  Secretaries 
initiate  rulemaking  to  (1)  establish  that 
they  have  authority  to  regulate  hunting 
and  fishing  on  non-public  lands  to 
protect  the  subsistence  priority  afforded 
on  public  lands  by  Title  VIII  of  the 
Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA),  and  (2) 
determine  that  lands  selected  by.  but 
not  yet  conveyed  to.  Native 
Corporations  and  the  State  of  Alaska  be 
treated  as  public  lands  subject  to  the 
ANILCA  subsistence  priority.  Copies  of 
this  petition  are  available  for  review 
from  the  address  listed  below.  To  aid 
the  Secretaries  in  reaching  a  decision  on 
this  petition,  the  Federal  Subsistence 
Board  is  soliciting  public  comments  on 
the  issues  presented. 
DATES:  Comments  must  be  submitted  on 
or  before  April  3,  1995. 
ADDRESSES:  Comments  should  be 
submitted  to  and  copies  of  the  petition 
may  be  obtained  by  contacting  Richard 
S.  Pospahala,  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Road, 
Anchorage,  Alaska,  99503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  petition  may  be  obtained 
by  contacting  Richard  S.  Pospahala, 


telephone  (907)  786-3447.  For  questions 
specific  to  National  Forest  System 
lands,  contact  Norman  R.  Howse. 
telephone  (907)  586-8890. 

SUPPLEMENTARY  INFORMATION: 

BocJcground 

Title  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act  (16 
U.S.C.  3111-3126)  requires  the 
Secretaries  to  implement  a  joint 
program  to  grant  a  preference  to 
subsistence  uses  of  fish  and  wildlife 
resources  on  public  lands,  unless  the 
State  of  Alaska  enacts  and  implements 
laws  of  general  applicability  that  are 
consistent  with,  and  provide  for.  the 
subsfstence  definition,  preference,  and 
participation  specified  in  Sections  803. 
804,  and  805  of  ANILCA.  The  State 
implemented  a  program  that  the 
Department  of  the  Interior  found  to  be 
consistent  with  ANILCA.  However,  in 
December  1989,  the  Alaska  Supreme 
Court  ruled  in  McDowell  v.  State  of 
Alaska.  785  P.2d  1  (Alaska  1989),  that 
the  rural  preference  in  the  State 
subsistence  statute  violated  the  Alaska 
Constitution.  The  ruling  in  McDowell 
required  the  State  to  delete  the  rural 
preference  from  its  subsistence  statute, 
which  put  the  State  out  of  compliance 
with  ANILCA.  The  Court  stayed  the 
effect  of  the  decision  until  July  1.  1990. 

The  Department  of  the  Interior  and 
the  Department  of  Agriculture  assumed 
responsibility  for  implementation  of  the 
subsistence  preference  in  Title  VIII  of 
ANILCA  on  pubUc  lands  on  July  1, 
1990,  pursuant  to  the  Temporary 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  that  were 
published  in  the  Federal  Register  on 
June  29,  1990  (55  FR  27114-27170).  The 
Departments  published  Permanent 
Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  on  May  29, 
1992  (57  FR  22940-22964). 

The  subsistence  preference 
established  in  Section  804  of  ANILCA 
accords  priority  to  the  taking  of  fish  and 
wildlife  for  nonwasteful  subsistence 
uses  on  "public  lands"  over  the  taking 
of  fish  and  wildlife  on  public  lands  for 
other  purposes.  "Public  lands"  are 
defined  in  Section  102  of  ANILCA  to 
mean  lands,  waters,  and  interests 
therein  that  are  situated  in  Alaska  and 
to  which  the  United  States  holds  title, 
except  for: 

(Ij  Land  selections  of  the  State  of 
Alaska  that  have  been  tentatively 
approved  or  validly  selected  under  the 
Alaska  Statehood  Act  and  lands  that 
have  been  confirmed  to.  validly  selected 
by.  or  granted  to  the  Territory  of  Alaska 
or  the  State  under  any  other  provision 
of  Federal  Law; 
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(2)  Land  selections  of  a  Native 
Corporation  made  under  the  Alaska 
Native  Claims  Settlement  Act  that  have 
not  been  conveyed  to  a  Native 
Corporation,  unless  any  such  selection 
is  determined  to  be  invalid  or  is 
relinquished;  and 

(3)  Lands  referred  to  in  Section  19(b) 
of  the  Alaska  Native  Claims  Settlement 
Act. 

In  promulgating  the  Federal 
subsistence  regulations,  the  Secretaries 
took  the  position  that  (1)  most  navigable 
waters,  and  (2)  lands  selected  by,  but 
not  conveyed  to,  the  State  and  Native 
Corporations,  are  not  subject  to  the 
Section  804  subsistence  preference.  This 
position  was  based  upon  a  finding  that 
these  waters  and  lands  are  not  covered 
by  the  definition  of  "public  lands."  See. 
for  example.  55  FR  27115  (June  29 
1990). 

The  petition  submitted  to  the 
Secretaries  by  the  Northwest  Arctic 
Regional  Council  (NARC),  Stevens 
Village  Council,  Kawerik.  Inc.,  Copper 
River  Native  Association.  Alaska 
Federation  of  Natives.  Alaska  Inter- 
tribal Council.  RurAL  CAP.  and  the 
Dinyee  Corporation  seeks  rulemaking  to 
reverse  and/or  clarify  this  position.  The 
petition  requests  that: 

(1)  An  interpretive  rule  be 
promulgated  that  states  that  the  Federal 
government  has  the  authority  to  regulate 
hunting  and  fishing  on  non-public 
lands;  and 

(2)  An  interpretive  rule  be 
promulgated  that  places  selected  but  not 
conveyed  lands  within  the  pur\'iew  of 
the  subsistence  priority. 

The  petitioners  rely  for  their  first 
assertion  upon  law  established  in  the 
contiguous  48  states  that  establishes 
Federal  authority  to  regulate  activities 
on  non-Federal  lands  to  protect 
activities  on  Federal  lands.  The 
petitioners  cite  case  law  that  finds  two 
sources  for  this  authority:  The  Property 
Clause  of  the  Constitution  and  Federal 
law  preemption  of  state  law.  Petitioners 
find  support  for  their  second  point  in 
the  legislative  history  of  and 
management  provisions  in  ANILCA.  and 
place  particular  reliance  on  section 
906(o)(2)  of  ANILCA.  The  petitioners 
also  examine  the  definitions  of  "public 
lands"  and  "federaf  lands"  in  light  of 
the  land  management  provisions. 

The  Federal  Subsistence  Board 
requests  public  review  and  comment  in 
order  to  enable  the  Secretaries  better  to 
assess  the  impacts  and  concerns  of  the 
petition  and  to  assist  them  in  reaching 
a  decision  on  its  disposition. 

Drafting  Information 

This  notice  was  drafted  under  the 
guidance  of  Richard  S.  Pospahala,  U.S. 


Fish  and  Wildlife  Service,  Alaska 
Regional  Office.  Office  of  Subsistence 
Management,  Anchorage,  Alaska.  The 
primary  author  was  William  Knauer  of 
the  same  office. 

Dated;  January  20, 1995. 
David  B.  Allen, 

Acting  Chair.  Federal  Subsistence  Board. 
IFR  Doc.  95-2518  Filed  2-1-95;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(CA  95-8-6858a:  FRL-5148-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Bay 
Area  Air  Quality  Management  District, 
Placer  County  Air  Pollution  Control 
District.  San  Diego  County  Air 
Pollution  Control  District,  and  San 
Joaquin  Valley  Unified  Air  Pollution 
Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  ^ 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  volatile  organic 
compound  (VOC)  emissions  from 
marine  vessel  coating;  graphic  arts 
operations;  paper,  fabric  and  film 
coating;  and  storage  of  organic  liquids. 

The  intended  effect  of  proposing 
approval  of  these  rules  is  to  regulate 
emissions  of  VOCs  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  arnended  in  1990  (CAA  or  the  Act). 
EPA's  final  action  on  this  notice  of 
proposed  rulemaking  (NPRM)  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  EPA  has  evaluated  each 
of  these  rules  and  is  proposing  to 
approve  them  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  March  6, 1995. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Rulemaking  Section 
1A-5-3J,  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Havrthome  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 


Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations: 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section.  2020  "L"  Street, 
Sacramento,  CA  92123-1095. 

Bay  Area  Air  Quality  Management 
District,  939  Ellis  Street,  San  Francisco 
CA  94109. 

Placer  County  Air  Pollution  Control 
District.  11464  B.  Avenue.  Auburn,  CA 
95603. 

San  Diego  County  Air  Pollution 
Control  District,  9150  Chesapeake  Drive 
San  Diego,  CA  92123-1096. 

San  Joaquin  Valley  Unified  Air 
Pollution  Control  District,  1999 
Tuolumne  Street,  Suite  200,  Fresno,  CA 
93721. 

FOR  FURTHER  INFORMATION  CONTACT:  Erik 
H.  Beck,  Rulemaking  Section  |A-5-3|. 
Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  LX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901.  Internet 
Email:  beck.erik@epamail.epa.gov. 
Telephone:  (415)  744-1190. 

SUPPLEMENTARY  INFORMATION: 


Applicability 

The  rules  being  proposed  for  approval 
into  the  California  SIP  include:  Bay 
Area  Air  Quality  Management  District 
(BAAQMD)  Rule  8-43.  "Surface  Coating 
of  Marine  Vessels";  Placer  County  Air 
Pollution  Control  District  (PCAPCD) 
Rule  212,  "Storage  of  Organic  Liquids"; 
San  Diego  County  Air  Pollution  Control 
District  (SDCAPCD)  Rule  67.16, 
"Graphic  Arts  Operations";  SDCAPCD 
Rule  67.18,  "Marine  Coating 
Operations";  and  San  Joaquin  Valley 
Unified  Air  Pollution  Control  District 
(SJVUAPCD)  Rule  460.7,  "Graphic  Arts'. 
These  rules  were  submitted  by  the 
California  Air  Resource  Board  to  EPA  on 
September  28,  1994,  December  19,  1994. 
October  19,  1994.  December  22,  1994. 
and  July  13.  1994  respectively. 

Background 

On  March  3,  1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  act),  that  included  the  San 
Francisco  Bay  Area.  Sacramento  Metro 
Area.  San  Diego  Area,  and  the  San 
Joaquin  Valley  Air  Basin.  The  San 
Joaquin  Valley  Air  Basin  is  comprised  of 
the  following  eight  air  pollution  control 
districts  (APCD):  Fresno  County  APCD, 
Kern  County  APCD,'  Kings  County 


'  At  that  time.  Kern  Couniv  included  portion.s  ol 
two  air  ba.sins:  the  San  Joaquin  Valley  Air  Basin  and 

Continue'* 
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APCD.  Madera  County  APCD.  Merced 
County  APCD,  San  Joaquin  County 
APCD,  Stanislaus  County  APCD.  and 
Tulare  County  APCD.  43  FR  8964.  40 
CFR  81.305.  Because  some  of  these  areas 
were  unable  to  meet  the  statutory 
attainment  date  of  December  31,  1982, 
California  requested  under  section 
172(aK2),  and  EPA  approved,  an 
extension  of  the  attainment  date  to 
December  31, 1987.^  40  CFR  52.222.  On 
May  26, 1988.  EPA  notified  the 
Governor  of  California,  pursuant  to 
section  110(a)(2)(H)  of  the  pre-amended 
Act,  that  the  above  districts'  portions  of 
the  California  SIP  were  inadequate  to 
attain  and  maintain  the  ozone  standard 
and  requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call).  On  November  15,  1990,  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub.  L.  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
In  amended  section  182(a)(2)(A)  of  the 
CAA,  Congress  statutorily  adopted  the 
requirement  that  nonattainment  areas 
fix  their  deficient  reasonably  available 
control  technology  (RACT)  rules  for 
ozone  and  established  a  deadline  of  May 
15. 1991  for  states  to  submit  corrections 
of  those  deficiencies. 

On  March  20, 1991,  the  San  Joaquin 
Valley  Unified  Air  Pollution  Control 
District  (SJVUAPCD)  was  formed.  The 
SJVUAPCD  has  authority  over  the  San 
Joaquin  Valley  Air  Basin  which 
includes  the  following  counties,  except 
for  the  Southeast  Desert  Air  Basin 
portion  of  Kern  County:  Fresno  County 
APCD.  Kern  County  APCD,^  Kings 
County  APCD,  Madera  County  APCD. 
Merced  County  APCD,  San  Joaquin 
County  APCD.  Stanislaus  County  APCD. 
and  Tulare  County  APCD.  Thus,  Kern 
County  Air  Pollution  Control  District 
(KCAPCD)  still  exists,  but  only  has 
authority  over  the  Southeast  Desert  Air 
Basin  portion  of  Kem  County. 

Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 


the  Southeasl  Desen  Air  Basin.  The  San  Joaquin 
Valley  Air  Basin  portion  of  Kern  County  was 
designated  as  nonattainment.  and  the  Southeasl 
Desert  Air  Basin  portion  of  Kern  County  was 
designated  as  unclassified.  See  40  CFR  ai.30S 
(1991). 

-This  extension  was  not  requested  for  the 
following  counties:  Kem.  Kings,  Madera,  Merced 
and  Tulare.  Thus,  the  anainment  date  for  these 
counties  rennained  Decembar  31. 1982. 

'  At  that  time.  Kem  County  included  portions  of 
two  air  basins:  the  San  Joaquin  Valley  Air  Basin  and 
the  Southeast  Desert  Air  Basin.  The  San  Joaquin 
Valley  Air  Basin  portion  of  Kern  County  was 
designated  as  nonattainment.  and  the  Southeast 
Desert  Air  Basin  portion  of  Kern  County  was 
doignated  as  unclassified.  See  40  C^■R  81.305 
I    «1). 


to  adopt  and  correct  RACT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amendment 
guidance.*  EPA's  SIP-Call  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  BAAQMD  is  moderate,  PCAPCD 
is  serious.  SDCAPCD  is  severe,  and  the 
APCDs  found  in  the  San  Joaquin  Valley 
Air  Basin  (now  collectively  knowrn  as 
the  SJVUAPCD)  are  serious ';  therefore, 
these  areas  were  subject  to  the  RACT 
fix-up  requirement  and  the  May  15, 
1991  deadline.  KCAPCD  was  subject  to 
EPA's  SIP-Call,  but  was  not  subject  to 
the  RACT  fix-up  requirement  and  the 
May  15. 1991  deadline.*- 

Because  EPA  had  previously  given 
earlier  submittals  of  these  rules  limited 
approval/limited  disapproval.  18  month 
sanction  clocks  were  started.  These 
sanction  clocks  began  on  August  11, 

1993,  and  September  29.  1993.  For  n-.ure 
information  on  these  sanction  clocks, 
please  refer  to  the  Interim  final  rule 
being  published  elsewhere  in  today's 
Federal  Register. 

The  State  of  California  submitted 
many  revised  RACT  rules  for 
incorporation  into  its  SIP  on  July  13. 
1994.. September  28.  1994,  October  19. 

1994.  December  19. 1994.  and  December 
22. 1994.  including  the  rules  being  acted 
on  in  this  document.  This  document 
addresses  EPA's  proposed  action  for 
BAAQMD  Rule  8-43,  "Surface  Coating 
of  Marine  Vessels;"  PCAPCD  Rule  212. 
"Storage  of  Organic  Liquids;"  SDCAPCD 
Rule  67.16,  "Graphic  Arts  Operations"; 
SDCAPCD  Rule  67.18.  "Marine  Coating 
Operations";  and  SJVUAPCD  Rule  4607, 
"Graphic  Arts".  BAAQMD  adopted  Rule 


*  Among  other  things,  the  pre-amendnvent 
guidance  consists  of  those  portions  of  the  proposed 
post-1987  ozone  and  carbon  monoxide  policy  that 
concern  RACT.  52  FR  45044  (November  24. 1987); 
"Issues  Relating  to  VOC  Regulation  Culpoints. 
Deficiencies,  and  Deviations,  Clarification  to 
Appendix  D  of  November  24.  1987  Federal  Register 
Notice"  (Blue  Book)  (notice  of  availability  was 
published  in  the  Federal  Register  on  May  25.  19881: 
and  the  existing  control  technique  guidelines 
(CTGs). 

'  The  San  Francisco  Bay  Area.  Sacramento  Metro 
Area.  San  Diego  Area,  and  the  San  Joaquin  Valley 
Air  Basin  retained  their  designations  of 
nonattainment  and  were  classified  by  operation  of 
law  pursuant  to  sections  107(dl  and  181(a)  upon  the 
date  of  enactment  of  the  CAA.  See  55  FR  56694 
(Novembers,  1991). 

-  KCiPCD  was  not  subject  to  the  RACT  fix-up 
requirement  and  the  May  15. 1991  deadline  because 
the  Southeast  Desert  Air  Basin  portion  of  Kern 
County  was  not  a  pre-enactment  nonattainment 
area,  and  thus,  was  not  automatically  designated 
nonattainment  on  the  date  of  enactment  of  the 
Clean  Air  Act  Amendments  of  1990.  (See  §  107(d) 
and  §  182(a)(2)(A)  of  the  Clean  Air. \ct 
Amendments  of  1990.)  However,  the  KCAPCD  is 
still  subject  to  the  requirements  of  EPA's  SIP-Call 
because  the  SIP-Call  included  all  of  Kem  Counlv. 
The  substantive  requirements  of  the  SIP-Call  are  the 
same  as  those  of  the  staftitory  RACT  fix-up 
requirement. 


8-43  on  June  1. 1994.  PCAPCD  adopted 
Rule  212  on  November  3, 1994. 
SDCAPCD  adopted  Rule  67.16  on 
September  20, 1994,  and  Rule  67.18  on 
December  13.  1994.  SJVUAPCD  adopted 
Rule  4607  on  May  19. 1994.  These 
submitted  rules  were  found  to  be 
complete  on  July  22. 1994  (SJVUAPCD 
Rule  4607);  November  22.  1994 
(BAAQMD  Rule  8-i3);  December  1. 
1994  (SDCAPCD  Rule  67.16);  December 
23, 1994  (PCAPCD  Rule  212);  and 
January  3. 1995  (SDCAPCD  Rule  67.18). 
These  findings  of  completeness  are 
pursuant  to  EPA's  completeness  criteria 
that  are  set  forth  in  40  CFR  part  51 
appendix  V.''  These  revised  SIP 
submittals  are  being  proposed  for 
approval  into  the  SIP. 

These  rules  control  VOC  emissions 
from  graphic  arts  operations,  the  coating 
of  paper,  fabric  and  film  products,  the 
coating  of  marine  vessels,  and  the 
storage  of  organic  liquids.  VOCs 
contribute  to  the  proiduction  of  ground- 
level  ozone  and  smog.  The  rules  were 
adopted  as  part  of  each  district's  efforts 
to  achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  in  response  to  EPA's  SIP-Call  and 
the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  proposed  action  for 
these  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule.  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  Part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 
guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stationar>' 
sources  of  VOC  emissions.  This 
requirement  was  carried  forth  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Act  and  specify  the 
presumptive  norms  for  what  is  RACT 
for  specific  source  categories.  Under  the 
CAA.  Congress  ratified  EPA's  use  of 


'  EPA  adopted  the  completeness  criteria  on 
February  16. 1990  (55  FR  5830)  and.  pursuant  to 
section  1 10(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26.  1991  (56  FR  422161. 


these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
"fix-up"  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTGs  applicable  to 
these  rules  are  entitled: 

•  Control  of  Volatile  Organic  Emissions 
from  Petroleum  Liquid  Storage  in  External 
Floating  Roof  Tanks  (EPA-450/2-78-047)- 

•  Control  of  Volatile  Organic  Emissions 
from  Existing  Stationary  Sources— Volume  II 
Surface  Coating  of  Cons.  Coils.  Paper. 
Fabrics,  Automobiles,  and  Light-Duty  Trucks 
(EPA-450/2-77-008): 

•  Control  of  Volatile  Organic  Emissions 
from  Existing  Stationary  Sources— Volume 
VIU:  Graphic  Arts—Rotograwre  and 
Flexography.  (EPA-450/2-78-033); 

Further  interpretations  of  EPA  policy 
are  found  in  the  Blue  Book,  referred  to 
in  footnote  1,  and  in  EPA's  Alternative 
Control  Technique  (ACT)  documents  for 
offset  lithography  and  marine  coating. 
These  documents  are  entitled 
Alternative  Control  Techniques 
Document:  Offset  Lithographic  Printing 
(EPA  453/R-94-054)  and  Alternative 
Control  Techniques  Document:  Surface 
Coating  Operations  at  Shipbuilding  and 
Ship  Repair  Facilities  (EPA  453/R-94- 
932).  In  general,  these  guidance 
documents  have  been  set  forth  to  ensure 
that  VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP.  Also,  the 
ACTs  referenced  provide  technical 
guidance  on  the  control  of  VOCs  from 
their  respective  industries,  similar  to  the 
guidance  provided  by  the  CTGs 

BAAQMD  Rule  8-43,  "Surface 
Coating  of  Marine  Vessels"  include.-:  the 
following  significant  changes  from  the 
current  SIP: 

•  Deleted  "Alternate  Emission  Control 
Plan '; 

•  Deleted  "Small  Business  Provision": 

•  Added  specific  add-on  control 
equipment  efficieiKy  standards; 

•  Revised  references  to  test  procedures: 

•  Simplified  .specialtv  coating  limits  fable: 

•  Modified  architectural  coatings 
exemption; 

•  Added  a  definition  of  "Key  Operating 
System  Parameter"; 

•  Revised  coating  records  section; 

•  Created  recordkeeping  requirements  for 
add-on  controls; 

•  Modified  the  test  method  section.  These 
modifications  include: 

•  Removed  '•Executive  Officer's 
Discretion"; 

•  Added  references  to  EPA  test  methods; 

•  Added  a  test  method  for  acid  content. 
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V  of  the  CAA  retain  their  records  for  at  least 
5  years,  and  that  other  sources  retain  their 
records  for  at  least  2  years; 

•  Revised  the  test  method  section  by 
adding  standard  American  Society  for" 
Testing  and  Materials  (ASTM)  and  California 
Air  Resources  Board  test  methods. 

SDCAPCD  Rule  67.16.  "Graphic  Arts 
Operations"  includes  the  following 
significant  changes  from  the  current  SIP: 

•  Eliminated  unapprovable  test  methods; 

•  Revised  exemption  language  to  clarify 
and  to  exempt  some  sources  from  some 
recordkeeping  requirements; 

•  Revised  compounds  considered  to  be 
exempt  from  control  by  virtue  of  their  lack 
of  photochemical  reactivity  in  forming  ozone 
These  revisions  match  EPA  requirements 
promulgated  at  40  CFR  51.100; 

•  Revised  the  definition  of  Stationary 
Source  to  reference  SDCAPCD  Rule  20  1  • 

•  Removed  1991  ftiture  effective  dates  for 
regulations  regarding  cleanup,  since  they  are 
now  in  effect; 

•  Modified  control  device  requirements  to 
permit  increased  flexibility  with  the  same 
overall  capture  and  control  efficiency: 

•  Deleted  recordkeeping  requirements 
regarding  ozone  depleters; 

•  Revised  recordkeeping  requirements  for 
noncompliant  coatings  and  for  add-on 
control  equipment; 

•  Modified  test  methods  to  reflect  EPA 
policy  and  rectify  previous  rule  deficiencies. 
Thefse  modifications  include: 

•  Removed  reference  to  Bay  Area  Air 
Quality  Management  District  Test  Method  30 
for  evaluating  the  VOC  content  of  non-heatset 
inks. 

•  Removed  reference  to  ASTM  standard 
practice  D-3960-87  for  calculating  VOC 
content  of  coatings  and  inks. 

SDCAPCD  Rule  67.18,  "Marine 
Coating  Operations"  includes  the 
following  significant  changes  from  the 
current  SIP: 


VOC  content  limits,  and  volatilitv 
constraints; 

•  Added  VOC  content  and  volatility 
restrictions  on  surface  preparation; 

•  Clarified  language  relating  to  the  add-on 
control  device  requirements; 

•  Clarified  existing  recordkeeping 
requirements  and  added  additional 
recordkeeping  requirements: 

•  Made  numerous  changes  to  the  test 
method  section. 


PCAPCD  Rule  212,  "Storage  of 
Organic  Liquids"  includes  the  following 
significant  changes  from  the  current  SIP: 

•  Added  an  applicability  section, 

•  Added  a  definition  of  "vapor  pressure"; 

•  Revised  the  definition  of  volatile  organic 
compounds  consistent  with  40  CFR  51  100 
(except  that  Rule  212  also  regulates  ethane); 

•  Revised  recordkeeping  section  to  require 
Miurces  subject  to  the  requirements  of  Title 


•  Extended  applicability  to  fiesh  wafer 
vessels; 

•  Exempted  small  coating  users: 

•  Extended  the  limited  antifoulani 
exemption; 

•  Established  exemptions  for  materials 
regulated  by  Rules  66,  67.6,  and  67.12; 

•  Established  exemption  for  individuals 
performing  coating  on  private  vessels  at  their 
residence; 

•  Added  definitions  for  a  number  of 
coatings,  exempt  compounds,  and  VOC 
content; 

•  Revised  definitions  of  coating  operation, 
high  gloss  coating,  pleasure  craft  topcoat, 
pretreatment  wash  primer,  repair  and 
maintenance  coating  operation,  touch-up 
operation,  and  volatile  organic  compound: 

•  Deleted  definition  of  marine  coating; 

•  Changed  several  coating  limits; 

•  Added  a  reference  to  alternate  emission 
control  plan  (approved  SDCAPCD  Rule  67.1) 
to  allow  flexible  compliance  with  the  coatine 
limits;  ^ 

•  Increased  stringency  of  the  equipment 
cleanup  section.  The  language  was  revised  to 
establish  detailed  equipment  requirements. 


SJVUAPCD  Rule  4607,  "Graphic  Arts- 
includes  the  following  significant 
changes  from  the  current  SIP; 

•  Revised  the  applicability  of  the  rule  tu 
include  paper,  fabric,  and  film  coating; 

•  Removed  ability  of  sources  to  complv  bv 
reducing  VOC  usage  from  an  arbitran,- 
baseline,  effective  Nov.  19, 1995; 

•  Added  recordkeeping  requirement  for 
add-on  VOC  control  equipment; 

•  Added  language  establishing  test 
requirements  for  capture  efficiency: 

•  Modified  equipment  clean-up 
requirements; 

•  Revised  and  added  many  definitions; 

•  Revised  the  rule  to  remove  deficionciVs 
previously  identified  by  EPA.  These 
revisions  include: 

•  Modified  the  recordkeeping  sc<;tion  to 
include  requirements  for  fountain  solution.s 
and  adhesives; 

•  Modified  the  test  method  section  to 
require  testing  for  adhesives  and  fountain 
solutions; 

•  Removed  reference  to  Bay  Area  Air 
Quality  Management  District  Test  Method  30 
for  non-heatset  inks; 

•  Removed  reference  to  California  Air 
Resources  Board  Test  Method  100  to 
determine  VOC  control  efficiency; 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA.  EPA 
regulations,  and  EPA  policy.  Therefore 
BAAQMD  Rule  8-43.  'Surface  Coating 
of  Marine  Vessels",  PCAPCD  Rule  212 
"Storage  of  Organic  Liquids".  SDCAPCD 
Rules  67.16  and  67.18  ("Graphic  Arts 
Operations"  and  "Marine  Coating 
Operations"),  and  SJVUAPCD  Rule 
4607.  "Graphic  Arts",  are  being 
proposed  for  approval  under  section 
110(k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  Part 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  Section  600  et  seq.,  EPA  must     ' 
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prepare  a  regulator>-  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  signiHcant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SfP  approvals  under  sections  110  and 
3C,  1  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP -approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
oi  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U  S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2).  The  OMB  has  exempted  this 
action  from  review  under  Executive 
Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compound. 

Authorit)-:  42  U.S,C  7401-7671q. 

Date  signed:  Januarv-  2b.  1995. 
Felicia  Marcus. 
Regional  Administrator. 
jFR  Doc.  95-2501  Filed  2-1-95:  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-7126] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 


SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100-year)  flood 
elevations  and  proposed  base  (100-year) 
flood  elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  and  modified 
base  (100-year)  flood  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Chief.  Hazard 
Identification  Branch.  Mitigation 
Directorate.  500  C  Street.  SW. 
Washington.  DC  20472.  (202)  646-2756. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of  base 
flood  elevations  and  modified  base 
fiood  elevations  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973.  42  U.S.C.  4104.  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 


made  final,  and  for  the  contents  in  these 
buildings. 

National  Enviroiunental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10.  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973.  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(0  of  Executive  Order  12866  of 
September  30. 1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federalism,  dated  October  26. 
1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subiects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Repnarting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67-{AMENDEDl 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 
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State 


Arizona 


City /town/count^' 


Coconino  County 
(Unincorporated 
Areas) 


Source  of  flooding 


Fanning  Dnve  Wasti 


Location 


*  Deptti  in  feet  above 

ground.  "Elevation  in  feet 

(NGVD) 


Existing 


•6,803 
•6.824 


•6,824 


Approximately  90  feet  downstream  of 
Atctuson,  Topeka.  anti  Santa  Fe  Rail- 
road. 

Approximately   3,600   feet    upstream   of 
Atctiison,  Topeka,  and  Santa  Fe  Rail- 
road. 
M^^are  avaitebte  .or  ,nspect.on  a.  Cocon.no  Coun^  Common^  Devefopment,  Planning  and  Zoning.  219  East  Cherry  Street.  Flagstaff.  An 

Se^^comments  to  The  Honorabte  Tony  GabaWon.  Chairperson,  County  Board  of  Supervisors,  219  East  Cherry  Street.  Flagstaff,  Arizona 


N/todified 
•6,806 


Arizona 


Flagstaff  (City) 
Coconino  County. 


Fanning  Drive  Wash 


Penstock  Avenue  Wash 


Just  upstream  of  Interstate  Highway  40 
(west  Side). 

Approximately  100  feet  downstream  of  In- 
dustrial Drive. 

Approximately  300  feet  downstream  of 
U.S.  Highway  89. 

At  Fanning  Drive  

Approximately  2,000  feet  downstream  of 
Atchison,  Topeka.  and  Santa  Fe  Rail- 
road spur. 

At  Railhead  Avenue  

Approximately  340  feet  upstream  of  Com- 
merce Avenue. 
^4aps  are  available  for  mspectran  at  City  Hall.  City  of  Flagstaff.  Crty  Oerks  Office,  Flagstaff  Anzaia 
Send  comments  to  The  Honorable  Chr«  Bavasi,  Mayor,  City  of  Flagstaff.  21 1  West  Aspen  Avenue,  Flagstaff,  Arizona  86001 


•6.784 

•6.784 

•6.802 

•6.800 

•6.824 

•6,824 

•6,834 
•6.767 

•6,834 
•6,767 

•6,793 
•6,829 

•6,785 
•6.810 

Arizona 


Maricopa  and  In- 
corporated Areas. 


Rainbow  Wash 


RaintxjA'  Wash  Tributary 
Luke  Wash 


At  confluence  with  Gila  River 


Minor  Tributary  to  Luke 
Wash. 


East  Mam  Tributary  to 
Luke  Wash. 


East  Subtributary  to  Luke 
Wash 


Sarxl  Tank  Wash 
Bender  Wash  


Unnamed  Wash  f4o.  1 
(Tritxitary  to  Bender 
Wash). 


Approximately    12,000  feet   upstream  of 

confluence  with  Gila  River. 
Approximately  20,000  feet  upstream  of 

confluence  with  Gila  River. 

Just  upstream  of  State  Route  85 

Approximately   19,400  feet   upstream  of 

State  Route  85 
At  confluence  with  Raintx)w  Wash 
Approximately    8.000    feet    upstream    of 

confluence  with  Rainbow  Wash. 
At  confluence  with  Gila  River 

At  Narramore  Road 

Just  downstream  of  Southern  Pacific  Rail- 
road. 
Approximately    2,050   feet    upstream    ol 

confluence  with  Luke  Wash. 
Approximately    6,700    feet    upstream    of 

confluence  with  Luke  Wash. 
At  Telegraph  Pass  Road  

Just  downstream  ot  Southern  Pacific  RatF 

road. 
At  Telegraph  Pass  Road  

Approximately    3,500    feet    upstream    ol 
Telegraph  Pass  Road. 

At  North  Indian  Road 

At  South  Indian  Road  

At  Interstate  8  

At  confluence  with  Sand  Tank  Wash  

At  South  Main  Street  

At  Interstate  8  

At  confluence  with  Bender  Wash 


At  Interstate  8 

Approximately    2,600   feet    upstream    of 
Interstate  8. 


None 

None 

Nor>e 

None 
None 

None 
None 

None 
None 
Nor>e 

Noce 

None 

None 

None 

None 

None 

Ncne 
None 
None 
None 
None 
None 
None 


None 
None 


•717 

•790 

•837 

•907 
•991 

•892 
•924 

•784 
•829 
•857 

•826 

•658 

•823 

•854 

•823 

•837 

■662 
•717 
•768 
•720 
•749 
•779 
•746 


•834 
•852 


b472 
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«  Depth  in 

leet  above 

ground.  'Elevation  in  feet. 

State 

Crty/towrv/county 

Source  of  flooding 

Location 

(NGVD) 

Existing 

Modified 

Unnamed  Wash  No.  2 

At  confluence  with  Unnamed  Wash  No.  1 

None 

•746 

(Tritjutary  to  Bender 

Wash). 

At  Business  Route  8  

None 
None 

•801 

Approximately   5,600   feet   upstream   of 

•839 

Business  Route  8. 

Scott  Avenue  Wash 

At  Watermelon  Road  

None 
None 
None 

*677 

At  Southern  Pacific  Railroad 

•739 

At  Interstate  8  

•755 

Star  Wash  

Approximately   8,700   feet   upstream   of 
confluence  with  Jackrabbit  Wash. 

None 

•1,410 

Approximately    5,100   feet   upstream   of 

None 

•1,485 

confluence  with  Tank  Wash. 

At  confluence  with  Tributary  D  

None 

•1.549 
•1.606 

■ 

Approximately    1,400   feet   upstream   of 

None 

Haul  Road. 

Tributary  A  

Approximately   5,800   feet   upstream   of 
confluence  with  Star  Wash. 

None 

•1,534 

At  confluence  with  Tributary  B 

None 

•1,551 
•1,551 
•1,593 

Tributary  B  

At  confluence  with  Tritxrtary  A 

Approximately  200  feet  upstream  of  Haul 

None 

Road. 

Tributary  C  

At  confluence  with  Star  Wash 

None 
None 

•1,579 
•1,610 

Approximately   4,100   feet    upstream   of 

confluence  with  Star  Wash. 

Tributary  D 

At  confluence  with  Star  Wash 

None 
None 

•1.539 
•1.600 

Approximately    4,500   feet    upstream    of 

confluence  with  Trilxjtary  E. 

Tanl<  Wash 

Approximately   3,300   feet    upstream   of 
confluence  with  Star  Wash. 

None 

•1.470 

Approximately  20,000  feet  upstream  of 

None 

•1.560 

confluence  with  Star  Wash. 

Approximately    4,900   feet   upstream   of 

None 

•1,650 

confluence    with    South    Branch    Tank 

Wash. 

South  Branch  Tank  Wash 

Approximately    1,000   feet   upstream   of 
confluence  with  Tank  Wash. 

None 

•1,626 

Approximately   4,600   feet   upstream   of 

None 

•1,649 

confluence  with  Tank  Wash. 

Powerline  Wash 

Approximately    4,800    feet    upstream    of 
confluence  with  Star  Wash. 

None 

•1.443 

Approximately  27,700  feet  upstream  of 

None 

•1.570 

confluence  with  Star  Wash. 

Approximately  55,000  feet  upstream  of 

None 

•1,741 

confluence  with  Star  Wash. 

Daggs  Wash  

Approximately  900  feet  upstream  of  con- 
fluence with  Hassayampa  River. 

None 

•1,255 

Just  upstream  of  Central  Arizona  Project 

None 

•1,382 

Canal. 

Approximately  35,700  feet  upstream  of 

None 

•1.482 

confluence  with  Hassayampa  River. 

Approximately  50,000  feet  upstream  of 

None 

•1,564 

confluence  with  Hassayampa  River. 

Just  upstream  of  Peakview  Road 

None 

•1,672 

West  Breakout  Wash 

At  downstream  confluence  with   Daggs 
Wash. 

None 

•1,610 

At  upstream  confluence  with  Daggs  Wash 

None 

•1,655 

East  Split  Flow 

At  downstream  confluence  with   Daggs 
Wash. 

None 

•1,610 

At  upstream  confluence  with  Daggs  Wash 

None 

•1,628 

Apache  Wash  

Approximately  12,700  feet  downstream  of 
confluence  with  Paradise  Wash. 

None 

•1,660 

At  confluence  with  Paradise  Wash 

None 

•1,736 

At  New  River  Road  

None 

•1,886 
•2,022 

Approximately   2,500   feet    upstream   of 

None 

confluence   with  Apache   Wash   West 

Fork. 

Apache  Wash  Split  Flow  .. 

At  downstream  confluence  with  Apache 
Wash. 

None 

•1.786 
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State 


II 


City/town/county 


Source  of  flooding 


West  Fork  Apache  Wash 


Paradise  Wash 


Desert  Hills  Wash 


Desert  Hills  Wash  Tribu- 
tary. 


East  Fork  Desert  Lake 
Wash. 


Desert  Lake  Wash  .... 
Mesqmte  Tank  Wasfi 


Beardsley  .Canal  Wash 


Choila  Wash 


North  ForV  Choila  Wash 

Waterfall  Wash  

White  Tank  fto.  3  Wash 


Locatkih 


confluence    with    Apache 


COf>- 


West  Fork  Paradise  Wash 


Ranieri  lank  Wash 


At    upstream 

Wash. 
At  confluence  with  Apache  Wash  . 
Approximately    3,000    feet    above 

fluence  with  Apache  Wash. 

At  confluence  with  Apache  Wash 

At  confluence  with  Ranieri  Tank  Wash 

Approximately   7.100   feet   upstream   of 

New  River  Road. 
At  confluence  witli  Paradise  Wash 
Approximately   5.100   feet   upstream   of 

Carefree  Highway. 
At  confluence  with  Paradise  Wash 
Approximately    3.850    feet    upstream    of 

unnamed  road. 
At  confluence  with  Apache  Wash  .... 

At  Carefree  Higfiway 

Approximately  50  feet  upstrearri  of  20th 

Stree!. 
At  confluence  with  Desert  Hills  Wash  

Approximately  50  feet  upstream  of  La- 

Salle  Road. 
At  confluence  with  Desert  Lake  Wash 


of 


of 


Bedrock  Wash 


North  Fork  Bedrock  Wash 


Jackrabbit  Trail  Wash 


Tuthill  Dike  Wash 


Approximately    1.100   feet    upstream   of 

10th  Street 
At  confluence  with  Desert  Hills  Wash 
Approximately    1.200   feet   upstream 

Gavin  Road. 
Approximately  900  feet  downstream  u, 
Cave  Buttes  Reereational  Area  bound- 
ary limits. 
Approximately    7,700   feet   upstream   of 
Cave  Buttes  Recreational  Area  bound- 
ary limits. 
Approximately  4,900  feet  downstream  of 
Northern  Avenue. 

At  Olive  Avenue  

Approximately  2,600  feet  upstream  of  Pe- 
oria Avenue  Extended. 
At  confluence  with  Beardsley  Canal  Wash 

At  Olive  Avenue  

Approximately   17,600  feet  upstream  of 
Olive  Avenue. 

At  confluence  with  Choila  Wash 

Approximately   2.770   feet   upstream   of 
confluence  with  Choila  Wash. 

At  confluence  with  Beardsley  Canal 

Approximately   18,800  feet  upstream  of 

confluence  with  Beardsley  Canal. 
Approximately  9.400  feet  downstream  of 

Northern  Avenue  Extended. 
Approximately    7.300   feet   upstream   of 

Northern  Avenue  Extended. 
Approximately  4,700  feet  downstream  of 
confluence   with   North   Fork   Bedrock 
Wash. 

Approximately   6,900   feet    upstream   of 

confluence  with  North  Fork  Bedrock 

Wash. 
At  confluence  with  Bedrock  Wash  .. 
Approximately   9,200  feet   upstream   of 

confluence  with  Bedrock  Wash. 
Approximately  3,650  feet  downstream  of 

Interstate  10  eastbound  off  ramp. 

At  Indian  School  Road 

At  Medlock  Drive ["""] 

Approximately  4,800  feet  downstream  of 
I     Interstate  10. 


«  Depth  in  feet  above 

ground.  •Elevation  in  feet 

(NGVD) 


Existing 


None 

None 
None 

None 
None 
None 

None 
None 

None 
None 

None 
None 
None 

None 

None 

None 

None 

None 
None 

None 
None 

None 

None 
None 

None 
None 
None 

None 
None 


None 
None 

None 

None 

None 

None 


None 
None 

None 

None 
None 
None 


Modified 

•1.811 

•1.992 
•2.044 

•1.736 
•1.832 

"2.015 

•1.794 
•1,851 

•1,832 

•1.892 

•1.740 
•1.780 

•1.898 

■1.885 

•1.902 

•1,781 

•1.797 

•1.775 
•1,796 

•1,657 


•1.722 

•1.200 

•1.275 
•1.322 

•1.249 
•1.299 
•1,843 

•1,675 
•1.950 

•1.278 
•1.646 

•1,198 

•1,444 

•1,199 

•1.466 


•1,239 
•1.442 

•1,041 

•1.156 
•1.186 

•1,144 
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State 


City/town/county 


Source  of  fkxxjing 


Bulldozer  Wash 

Caterpillar  Wash 

Tractor  Wash  

Caterpillar  Dike  Wash 

White  Granite  Wash  

North  Fork  White  Granite 
Wash. 

191st  Avenue  Wash  

Perryville  Road  Wash 

Bullard  Wash  

Lower  El  Mirage  Wash  

Lower  El  Mirage  Wash 
Tributary. 

LitchfiekJ  Wash  

Interstate  10 


Location 


At  Indian  School  Road  Extended  

Approximately  2,700   feet   upstream   of 

Camelback  Road  Extended. 

At  confluence  with  Tuthill  Dike  Wash 

Approximately  13,800  feet  upstream  of 

confluence  with  TuthHI  Dike  Wash. 

At  confluence  with  Tuthill  Dike  Wash 

Approximately   11,750  feet  upstream  of 

confluence  with  Tuthill  Dike  Wash. 

At  confluence  with  Tuthill  Dike  Wash 

Approximately   3,400  feet   upstream   of 

Camelt>ack  Road  Extended. 

At  confluence  with  Tuthill  Dike  Wash  

Approximately   2,700   feet   upstream   of 

Caterpillar  Proving  Grounds  Road. 
Approximately  2,000  feet  downstream  of 

Caterpillar  Proving  Grounds  Road. 
Approximately   5,600   feet   upstream   of 

Caterpillar  Proving  Grounds  Road. 
At  confluence  with  White  Granite  Wash  ... 

Approximately   3,500   feet   upstream   of 

confluence  with  White  Granite  Wash. 
Approximately  600  feet  downstream  of 

McDowell  Road. 

At  Indian  School  Road 

Approximately   4,700   feet   upstream   of 

Camelt)ack  Road. 
Approximately  2,500  feet  downstream  of 

the  intersection  of  Camelback   Road 

and  Perryville  Road. 
Approximately    900    feet    upstream    of 

Northern  Avenue. 
Approximately  900  feet  downstream  of 

Lower  Buckeye  Road. 

At  McDowell  Road  

Approximately  23,900  feet  upstream  of 

McDowell  Road. 

At  confluence  with  Agua  Fria  River 

Approximately    1,550   feet   upstream   of 

Dysart  Road. 
At  confluence  with  Lower  El  Mirage  Wash 

At  Greenway  Road  

At  the  intersection  of  Greenway   Road 

and  Litchfiekf  Road. 
Approximately  5,700  feet  downstream  of 

Litchfield  Road. 

At  LitchfieW  Road 

At  confluence  with  Jackrabbit  Trail  Wash 
Just  downstream  of  Tuthill  Dike  


#  Depth  in  feet  atxjve 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


None 
None 

None 
None 

None 
None 

None 
None 

None 
None 

None 

None 

None 

None 

None 

None 
None 

None 


Modified 


•1.214 
*1,286 

•1,095 
•1,678 

•1,191 
•1,402 

•1.213 
•1,452 

•1.285 
•1,296 

•1,348 

•1.512 

•  1 ,399 

•1,510 

•1,067 

•1,135 
•1,166 

•1,121 


None 

•1,229 

None 

*944 

None 
None 

•994 
•1,063 

None 
None 

•1,096 
•1,147 

None 

•1,119 

None 
None 

•1.166 
•1,182 

None 

•  1 ,064 

None 
None 
None 

•1,077 
•1.071 
•1.089 
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State 


City/town/counfy 


Source  of  flooding 


Location 


#  Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 


Existing 


Modified 


'"'^^^['rrS^b^Z^l^eZ'''^'  '"  '"^^'°"  ''  ''''  ^^^  ^-^  street.  Send  comments  to  The  Honorabte  Raymond  W. 
'"Z^'Zct^""'"'"'  "^^  "'"  '''"'""  '°^  '"'^'°"  ^'  ^°°  "^"^  ^P^^^  ^'^  '=°-'^"»^  »°  Th«  Honorable  Joe  Scheft.no  at  100 
'"wls?rSt"on  S^e^r^'  "^  "'"  """"'  '"  '"'^""  ''  ^°°  ^^'^  ^"'''  ^^^  "'^'^"'^  '^  ^he  Honorable  Skip  Rimsza  at  200  Was. 
^"rxItT6r2S,  CaJe'c^RTad"''''''  *"  '"^^"°"  ''  '''''  ""'^^  ^^^^  ^^^  "^^  ^^"^  --^-'^  to  The  Honora«e  Laura 
'^^^^r^'afSTl'^onTp^T'''  '"  '"^'°"  ''  '°°  ''''  Commonwealth  Avenue.  Send  comments  to  The  Honorable  Jay 
'"Soslrth'pl'iJ^et'^  "'"  ''""'"  *°^  '"'^'°"  ''  '''''  ^^-^^  "^'"^  ^''''  ^'^  ^°— '^  '°  The  Honorable  Magg,e  Reese  a, 
'"A^Ha'^S.^'l  S.""^  ^"  '''""''"  '°'  '"'^'°"  ^'  '''  "^^'^  "™  2'^^^'  S«"^  ^°"^'"«"'=  '°  The  Honorable  Duke  Fox,  P.O.  Box 
'"ISs'^^^a^TRclS''  "'"  ''""'''  '°'  '"'^'"°"  "'  ^°''  ^^'^^  ^"^'^  "°^^  S«"^  ^°--«"^^  ^°  The  Honorable  W.lbum  Brown  at 
'"£uS  S  ^S^ekt'SnSrA'enue. '"  '"^^"°"  ''  '^°  ^^^^  ^^"^^'«  ^-"-'  '''  "°-  ^^^^  — "^s  to  The  Honorabte  Ela.ne 
'".!Stf  S^'fiSSmold  "^'  "'"  ''""'"  '°'  '"'^*'°"  ''  ''^  ^^'^^  '-'"^'''^"^  "°^^  ^"^  "^^--^"'^  '°  The  Honorable  Car.  Gow  at  629 
'"^nJezTt  S)fo"^^AvS  dL^  vT^.''^  '"  '"'^'°"  ''  '°^  ^°^'  ^^^"'^^  ^«'  ^^^^  ^^^  — "^^  to  The  Honorable  Anna  Her- 
'"^t^S  22?fSrrSl-nThLTRo"d."''''  '"  '"^^^^'°"  ''  '''  ^^^'  '"^'^"  ^^^-'  "^^   ^^'^  — "^^  «°  The  Honorable  Perry 
%'?y;SntSrJ!!esrjSerL"st:ee?  '"  '"^'^'°"  ''  '''  ^'''  '''''''''  ^''''  ''''  '^   ^'^  — "t^  '°  The  Honorable  Betsey 
'"it  MoTe^sI  Lfr!c'ot%n^^^^     ™''  '''  ''"""'  '°'  '"'^^^*°"  "'  ^'''  ^^'  '-'"'=°'"  °"^«  ^end  comments  to  The  Honorable  Joan  Home 
'"SifrS  al  ^wit';St^"gtoTSeV"  '"'""°"  ''  '°°  '^'''  ''^^''"^'°"  ''"^'-  '''  "°°^  ^^^  — "»^  ^o  The  Honorable  Thelda 
'""'^D^^^lrtT^^Z^Sc'i^^^^  ^'  ''''  ^^'^^  ^'-  ^-^-  ^-'--'^  send  comments  to  The  Honorable  He*ert 

\?a?ura?'SSwTsfBeTRS:t^^^^^^^^  ''  '''''  ^^^'  ^^"  "°^^-  ^^"^'"^  ^^°°  ^end  comments  to  The  HonoraWe  Roy 

'"sfree^t!"^  °*  ^""'^'  "^^  ^'^  ^'^"^'"^  '°'  '"'^''°"  ^'  ^'  ^^^'  ^'^  Street.  Send  comments  to  The  Honorable  Ne.l  Giul.ano  a.  31  East  5th 


California 


Cathedral  (City) 

Riverside  County. 


Whitewater  River 


Whitewater  River  Left 
Overtank  Flooding. 


Approximately  1,850  feet  downstream  of 

Cathedral  Canyon  Dnve. 
Approximately  1,700  feet  upstream  of  Ca- 
thedral Canyon  Drive. 
Approximately  2,000  feet  downstream  of 

34th  Avenue  (Dinah  Shore  Drive). 
Approximately   2,000   feet   upstream   of 

34th  Avenue  (Dinah  Shore  Drive). 

At  Ramon  Road  

Approximately   4,000   feet   upstream   of 

RarDon  Road. 
Approximately  4,200  feet  downstream  of 

Vista  Chino  Road. 
Approximately  1,750  feet  downstream  of 

Vista  Chino  Road. 
Approximately    1,500   feet   upstream   of 

Vista  Chino  Road. 
Approximately   4,250   feet   upstream   of 

Vista  Chino  Road. 
Approximately  10,400  feet  downstream  of 

34th  Avenue  (Dinah  Shore  Drive). 
Approximately  8,600  feet  downstream  of 

34th  Avenue  (Dinah  Shore  Drive). 
Approximately  5,700  feet  downstream  of 

34th  Avenue  (Dinah  Shore  Drive). 
Approximately  1,600  feet  downstream  of 
34th  Avenue  (Dinah  Shore  Drive). 


•299 

•299 

•315 

•321 

321 

•323 

•342 

•340 

•366 
•389 

•362 

•388 

•414 

'414 

•434 

•432 

None 

•455 

None 

'476 

None 

•278 

None 

•285 

None 

•301 

None 

•318 
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•     State 

City /town/county 

Source  of  flooding 

Location 

»  Depth  in  feet  above 

ground.  'Elevation  in  feet. 

(NGVD) 

Existing 

Modified 

& 

Approximately  400  feet  upstream  of  34th 

Avenue  (Dinah  Shore  Drive). 
Approximately     100    feet    upstream    of 

Ramon  Road. 
Approximately  100  feet  upstream  of  30th 

Avenue. 
Approximately   100  feet  downstream  of 

Vista  Chino  Road. 
Approximately    1,800   feet   upstream   of 

Vista  Chino  Road. 

None 
None 
None 
None 
None 

•330 
•360 
•395 
•436 
•451 

fWlaps  are  available  for  inspection  at  the  Building  and  Planning  Department.  City  of  Cathedral  City.  35325  Date  Palm  Dnve.  #136  Cathedral 
City.  California. 

Send  comments  to  The  Honorable  Carol  Englehard,  Mayor.  City  of  Cathedral  City.  P.O.  Box  5001 .  Cathedral  City.  California  92235-0349. 


California 


Corona  (City)  Riv- 
erside County. 


Arlington  Channel 


South  Norco  Channel  Trib- 
utary A. 

Temescal  Wash 


Approximately  600  feet  dow^nstream  of 
Riverside  Freeway. 

Approximately  200  feet  upstream  of  Riv- 
erside Freeway. 

Approxtnnately  200  feet  downstream  of 
Parkridge  Avenue. 

Approximately  3.800  feet  upstream  of 
Parkridge  Avenue. 

Approximately  900  feet  upstream  of  Atch- 
ison. Topeka.  and  Santa  Fe  Railroad. 

Approximately  3.150  feet  upstream  of 
fHamner  Avenue. 

Approximately  4,900  feet  upstream  of 
Hamner  AverHje. 

Approximately  900  feet  downstream  of 
ijncoin  Avenue. 

Approximately  400  feet  upstream  of  Lin- 
coln Avenue. 

AtCota  Street  

Approximately  600  feet  upstream  of  River 
Road. 

Approximately  150  feet  upstream  of  Joy 
Street. 

Approximately  100  feet  downstream  of 
Atchison.  Topeka.  and  Santa  Fe  Rail- 
road. 

Approximately  1.600  feet  upstream  of 
Magnolia  Avenue. 

Approximately  2,800  feet  upstream  of 
Magnolia  Avenue. 

Approximately  4.600  feet  upstream  of 
Magnolia  Avenue. 

Approximately  6.600  feet  upstream  of 
Magnolia  Avenue. 

Maps  are  available  for  inspection  at  the  Public  Works  Department.  City  of  Corona,  815  West  6th  Street.  Corona.  California. 
Send  comments  to  The  Honorable  Bill  Miller.  Mayor.  City  of  Corona,  P.O.  Box  940,  Corona,  California  91718. 


•610 

•604 

•617 

•612 

•628 

•625 

•648 

•647 

•665 

•664 

•617 

•617 

•628 

•629 

•563 

•563 

•568 

•572 

•572 

•572 

•580 

•580 

•591 

•591 

•611 

•605 

•656 

•653 

•663 

•660 

None 

•667 

None 

•684 

California 


El  Dorado  County 
(Unincorporated 
Areas). 


New  York  Creek 


Approximately   500  feet  downstream  of 
Green  Valley  Road. 

Approximately     100    feet    upstream    of 

Green  Valley  Road. 
Approximately  650  feet  upstream  of  Tim- 

tserline  Ridge  Drive. 
Approximately   3,000   feet    upstream   of 

Timberline  Ridge  Drive. 
Approximately  2,000  feet  downstream  of 

St.  Andrews  Drive. 
Approximately  100  feet  upstream  of  St. 

Andrews  Drive. 
Approximately  1.150  feet  downstream  of 

Harvard  Way. 
Approximately  150  feet  upstream  of  Har- 
vard Way. 


None 

•583 

None 

■594 

None 

•600 

None 

•651 

None 

•707 

None 

•730 

None 

•747 

None 

•770 
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State 


\ 


City  town  county 


Source  of  flooding 


Governor  Drive  Tributary 


Location 


Approximately   550  feet   downstream  of  None 

Tam  O'Shanter  Dnve. 
Approximately  80  feet  downstream  of  El  None 

Dorado  Hills  Boulevard. 
Approximately  400  feet  upstream  of  El  None 

Dorado  Hills  Boulevard. 
Approximately     50     feet     upstream     of  None 

Mernum  Lane 
Maps  are  ava.  able  lo,  inspection  at  the  Depattment  ol  T,anspo„at,on.  E.  Dorado  Coon,,,  2850  Faiilane  Coutl  Place™ile  Cal,f„„a 

%rT  '°    "  "'""'"'  *"  ""•°"  '"'■•-'"■  "  ''-*  ■=-""  ^°-  »•  ^"'~.  330  Pai,  Z  p;a?errca,,,.nia 


«  Depth  in  feet  above 

ground.  •Elevation  in  feel 

(NGVD) 


Existing 


Modified 


•720 
•735 
•745 

•761 


California 


Lake  Elsinore  (City) 
Riverside  County. 


Temescal  Wash 


Approximately   800  feet   downstream   of  None 

Temescal  Canyon  Road 

At  Lake  Street  ^one 

Approximately   2.400   feet   upstream   of  None 

Lake  Street. 
Approximately    5.700    feet    upstream    of  None 

Lake  Street 
Approximately    8,600    teet    upstream    of  None 

Lake  Street. 

Approximately  3.600  feet  downstream  of  None 

Nichols  Road. 
Approximately    i50   (eel   downstream  of  •I  258 

Atchison,  Topeka,  and  Santa  Fe  Rail- 
road. 
Approximately  400  feet  upstream  of  Atch-  -i  258 

.,  ^  'Son.  Topeka,  and  Santa  Fe  Railroad 

Maps  are  available  for  inspection  at  City  Hall,  Cty  of  Lake  Elsinore.  130  South  Ma,n  Street.  Lake  Elsmore  Calnorn.a 
Send  comments  to  The  Honorable  Gary  Wash^burgMayor.  City  of  Lake  Elsinore.  130  South  Mam  Street.  Lake  Elsinore.  California  92530 


•1.214 

•1.222 
•1.230 

•1.2^3 

•1.250 

•1.253 

•V257 

•1.258 


California 


Murrieta  (City)  Riv- 
erside County 


Murrieta  Creek 


At  Cherry  Street 


None 
None 
None 
1,053 


Approximately    5.000   teet    upstream    of 

Cherry  Street. 
Approximately  4.400  feet  downstream  of 

Washington  Avenue. 
Approximately  1,300  teet  downstream  of 

Washington  Avenue. 

At  Washington  Avenue  '■\  ggg 

Approximately    1.300    feet    upstream    of  •l!o65 

Washington  Avenue. 
Approximately    50    feet    downstream    of  M  i05 

Tenaja  Road. 
Approximately  1,050  feel  downstream  of  'i  ns 

Magnolia  Street. 
Approximately   450   feet   downstream   of  '1117 

Magnolia  Street. 
Approximately  900  feet  upstream  of  Mag-  None 

nolia  Street. 
Approximately    4,800    (eet    upstream    of  None 

Magnolia  Street. 
Approximately    7.500    (eet    upstream    of  None 

Magnolia  Street. 

Maps  are  available  for  inspection  a.  the  Public  Works  Department.  Cty  of  Murneta.  26442  Beckman  Court.  Murneta  California 
Send  comments  to  The  Honorable  Jan  van  Haaster,  Mayor,  City  of  Murneta,  26442  Beckman  Court,  Murneta,  California  92562. 


•1.028 

•1.038 

•1.042 

•1.057 

•1.061 
•1.065 

•1  105 

"1.114 

"1.118 

"1.125 

"1,150 

•1.170 


California 


Palm  Desert  (City) 
Riverside  County. 


At  Monterey  Avenue 


None 


Whitewater  River-Left 
Overbank  Flooding. 

Maps  are  available  for  inspection  a.  the  Public  Works  Department,  City  of  Palm  Desert,  735i0  Fred  Wanng  Drive,  PaHn  Desert  Cal..o.n.a 

Send  comments  to  The  Honorable  S  Roy  Wilson.  Mayor,  City  of  Palm  Desert.  73510  Fred  Waring  Drive.  Palm  Desert.  California  92260 


•198 


California 


Palm  Springs  (City) 
Riverside  County. 


Palm  Canyon  Wash 


Approximately   460  feet  downstream   of 

Bogert  Drive. 
Approximately    1.240    feet    upstream    of 

Bogert  Trail. 


•537 
•546 


"537 
"^4S 
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State 


City/town/county 


Source  of  flooding 


Tahqmtz  Creek 


Whitewater  River 


Location 


Approximately  2.100  feet  downstream  of 

Farrell  Drive. 
Approximately  1,100  feet  downstream  of 

Farrell  Drive. 
Approximately    1,800    feet    upstream,    of 

Farrell  Drive. 
Approximately   700   feet  oownstream   of 

Sunrise  Way. 
Approximately    2,300    feet    upstream    of 

Sunrise  Way. 
Approximately  1.650  feet  downstream  of 

Palm  Canyon  Drive. 

At  Palm  Canyon  Drive  

Approximately  2,900  feet  downstream  of 

34tfi  Avenue  (Dinafi  Stiore  Drive). 
Approximately  1,950  feet  downstream  of 

34tfi  Avenue  (Dinafi  Shore  Dnve). 

At  34th  Avenue  (Dinah  Shore  Drive)  

Approximately    2,060    feet    upstream    of 

34th  Avenue  (Dinah  Shore  Drive). 

At  Ramon  Road  

Approximately  1,900  feet  downstream  of 

Vista  Chino  Road. 
Approximately    2,000    feet    upstream    of 

Vista  Chino  Road. 
Approximately  1.050  feet  downstream  of 

Bogie  Road. 
Approximately   500   feet   downstream   of 

Bogie  Road. 

Maps  are  available  for  inspection  at  the  Engineering  Department.  City  of  Palm  Springs.  3200  East  Tahquitz  Canyon  Way  Palm  SonnQs  Cali 
forma.  ^'     a  ■ 

Send  comments  to  The  Honorable  Lloyd  Maryanov.  Mayor.  City  of  Palm  Springs.  P.O.  Box  2743,  Palm  Spnngs.  California  92263-2743 


»  Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


•378 

•382 

•397 

•400 

•413 

•420 

•447 
•316 

•322 

•335 
•343 

•362 
•432 

•461 

•473 

•477 


Modified 


•378 

•382 

•395 

•398 

•408 

•418 

•443 
•321 

•323 

•333 
•341 

•362 

•432 

•459 
•472 
•477 


California 


Rancho  Mirage 
(City)  Riverside 
County. 


Whitewater  River  Left 
Overtjank  Ftooding 


At  Monterey  Avenue 


Approximately    2,300    feel    upstream    of 

Monterey  Avenue. 
Approximately  2,500  feet  downstream  of 

Country  Club  Drive. 
Approximately    2,150    feet    upstrean     of 

Country  Club  Dnve. 
Approximately    2,100    feet    upstream    of 

Wonder    Palms    Drive    (Frank    Sinatra 

Lane). 
Approximately    6.000    feet    upstream    of 

Wonder  Palms  Drive. 
Approximately    10.200  feet  upslream  of 

Wonder  Palms  Drive 


None 

None 
None 
None 
None 

None 
None 


•198 

•210 
•220 
•240 
•260 

•077 
•296 


Maps  are  available  for  inspection  at  the  Eng.neenng  Department.  City  of  Rancho  Mirage.  69825  Highway  ill.  Rancho  Mirage,  California. 
Send  Comments  to  The  Honorable  Sybil  Jaffy,  Mayor.  City  of  Rancho  Mirage.  69825  Highway  ill.  Rancno  Mirage,  California  92270. 


California 


Riverside  County 
(UnirKorporated 
Areas). 


Murrieta  Creek 


Approximately  4,600  feet  downstream  of 
Clinton  Keith  Road. 

Approximately    100   feet   downstream  of 

Clinton  Keith  Road. 
Approximately  1.900  feet  downstream  of 

McVicar  Street. 
Approximately    500     feet    upstream    of 

McVicar  Street. 
Approximately  1,500  feet  downstream  of 

Murrieta  Road. 
Approximately    1,400   feet   upstream   of 

Murrieta  Road. 
Approximately   900   feet   downstream  of 

Bradley  Road. 


None 


•1.165 


None 

•1.190 

None 

•  1 .204 

None 

•1.217 

•1.412 

•1.406 

•1.413 

•1.409 

•1.415 

•1.412 
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Sun  City  Channel  A-A 


San  Jacinto  R:ver 


upstream   of 


of 


San  Jacinto  River-Second- 
ary Channel 


Temescal  Wash 


of 


of 


of 


of 


of 


Approximately    2,700 

Bradley  Road. 
Approximately    3,050    feet    upstream 

Bradley  Road. 
Approximately  1,950  feet  downstream  of 

Ridgemoor  Road. 
Approximately  1,000  feet  downstream  of 

Sun  City  Boulevard. 
Approximately  600  feet  downstream 

Cherry  Hills  Boulevard 
Approximately   100  feet  downstream 

Ramona  Expressway 
Approximately    100   feet   downstream 

Davis  Street. 
Approximately    8.000    feet    upstream 

Davis  Street. 
Approximately  800   feet  downstream 

Bridge  Street 
At  Bridge  Street  

Approximately  4.800  feet  downstream  of 

Davis  Street 
Approximately    5.100    feet    upstream    of 

Davis  Street. 
Approximately   700   feet  downstream  of 
Atchison.  Topeka,  and  Santa  Fe  Rail- 
road Bndge. 
Just  upstream  of  Atchison.  Topeka.  and 

Santa  Fe  Railroad  Bndge. 
Approximately  2,400  feet  upstream  of  the 
Atchison,  Topeka,  and  Santa  Fe  Rail- 
road Bridge. 
Approximately    6.300    feet    upstream    of 
Atchison.  Topeka.  and  Santa  Fe  Rail- 
road Bridge 
Approximately  4.600  feet  downstream  of 

Cajaico  Road 
Just  upstream  of  CajaIco  Road 
Approximately  2.200  feet  downstream  of 

the  abandoned  railroad 
Approximately  3.100  feet  upstream  of  the 

abandoned  railroad. 
Approximately  3.250  feet  downstream  of 

the  road  to  El  Sobrante  Landfill. 
Approximately  300  feet  upstream  of  the 

road  to  El  Sobrante  Landfill. 
Approximately    100   feet   downstream  of 

Park  Canyon  Dnve. 
Approximately    3.650    feet    upstream    of 

Park  Canyon  Dnve 
Approximately    5,300    feet    upstream    of 

Park  Canyon  Drive. 
Approximately  3,400  feet  downstream  of 

Lee  Lake  Spillway. 
Approximately    100   feet  downstream  of 
Lee  Lake  Spillway 

Just  upstream  of  Lee  Lake  Spillv/ay 

Approximately  4.900  feet  upstream  of  Lee 

Lake  Sptllway. 
Approximately  2.000  feet  downstream  of 

Temescal  Canyon  Road. 
Approximately  50  feet  upstream  of  Co- 
rona Freeway. 
Approximately  1.100  feet  upstream  of  Pa- 
cific Clay  Larson  Lane 


«  Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


•1.418 

None 

'1.413 

•1.413 

•1.413 

None 

None 

None 

None 

None 
None 

None 

None 

None 
None 

None 

None 


Modified 
•1.417 
•1.417 
•1.409 
'1.410 
•1.413 
•1.428 
•1.429 
•1,430 
•1.430 

•1.432 
•1.429 

'1 .430 

•684 

•692 
•698 

•733 

•762 


Ncr,e 

•802 

None 

•830 

None 

•870 

None 

'900 

None 

•930 

None 

•944 

None 

•969 

Mone 

•983 

None 

•1.066 

None 

•1.121 

None 

•1.154 

None 

•1.155 

None 

•1.170 

None 

•1.181 

None 

•1.214 
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State 


City/tow  n/county 


Source  o(  flooding 


Location 


#  Depth  in  feet  above 

ground.  'Elevation  m  feet 

(NGVD) 


Existing 


Modified 


Maps  are  available  for  inspection  at  Riverside  County  Flood  Control  and  Water  Conservation  District,  1995  Market  Street,  Riverside,  Califor- 
nia. 

Send  comments  to  The  Honorable  Kay  Cemceros,  Chairperson,  Riverside  County  Board  of  Supervisors,  P.O.  Box  1359  Riverside  California 
92502 


California 

Sonoma  County 

Russian  River  

Approximately    9,500    feet    upstream    of 
State  Highway  128. 

"1R1 

•181 

{Unincorporated 

Areas). 

Approximately   12,700  feet  upstream  of 

None 

•18^ 

State  Highway  128. 

Approximately    17,000  feet   upstream  of 

None 

•188 

State  Highway  128. 

Approximately  6,800  feet  downstream  of 

None 

•199 

Geyserville  Road. 

Approximately  5,400  feet  downstream  of 

•202 

•202 

Geyserville  Road. 

Maps  are  available  for  inspection  at  Sonoma  County  Permits  and  Resource  Management.  575  Administration  Way,  Room  114A.  Santa  Rosa 
California. 

Send  comments  to  The  Honorable  Michael  Cale.  Chairman,  Sonoma  County  Board  ot  Supervisors,  575  Administration  Way   Room  lO'iA 
Santa  Rosa,  California  95403. 


California 


Temecula  (City) 
Riverside  County. 


Murrieta  Creek 


Approximately  1,800  feet  downstream  of 
WirKhester  Road. 

Approximately  1,100  feet  downstream  of 
Winchester  Road. 

Approximately  400  feet  upstream  of  Win- 
chester Road. 

Approximately  1,700  feet  upstream  of 
WirKhester  Road. 

Approximately  3,700  feet  upstream  of 
Winchester  Road. 

Maps  are  available  for  inspection  at  the  Office  of  the  City  Engineer,  43174  Business  Park  Drive,  Temecula.  California. 

Send  comments  to  The  Honorable  Ron  Roberts,  Mayor,  City  of  Temecula,  43174  Business  Park  Drive.  Temecula,  California  92590-3606 


•1.017 

•1.017 

None 

•1.019 

None 

•1,022 

None 

•1.02 J 

None 

•1.027 

Hawaii 


Honolulu  (City  and 
County). 


Kapakahi  Stream. . 


Makaha  Stream 


Wailani  Canal 


Approximately  3.860  feet  downstream  of 

Farrington  Highway. 
Approximately   320  feet  downstream  of 

Farrington  Highway. 
Approximately    900    feet     upstream    of 

Farrington  Highway. 

Just  upstream  of  Farrington  Highway 

Approximately    3,700    feet    upstream    of 

Farnngton  Highway. 
Approximately    600    feet     upstream    of 

Huipu  Drive. 
Approximately    90    feet    downstream    of 

Waipio  Access  Road. 
Approximately    900    feet    upstream    of 

Waipio  Access  Road. 
Approximately   3,100   feet    i4pstream   of 

Waipio  Access  Road. 


None 

None 

None 

None 
None 

None 

None 

None 

None 


•10 

•15 

•13 
•83 

•237 

•2 

"3 

•5 


Maps  are  available  for  inspection  at  the  Department  of  Land  Utilization,  Information  Center,  Honolulu  Municipal  Buildmq   First  Floor   650 
South  King  Street,  Honolulu,  Hawaii. 

Send  comments  to  The  Honorable  Frank  F  Fasi,  Mayor,  City  and  County  of  Honolulu,  City  Hall,  Hawaii  96813. 


Hawaii 


Kauai  County  (Un- 
incorporated 
Areas). 


Pacific  Ocean 


In    the    vicinity    of    the    intersection    ot 
Kaumualii  Highway  and  Akekeke  Road. 

In    the    vicinity    of    the    intersection    of 

Kaumualii  Highway  and  Aukuu  Road. 

In  the  vicinity  of  Kikiaola  Harbor 

In  the  vicinity  of  the  intersection  of  Pokole 

Road  and  Laau  Road. 
In    the    vicinity    of    the    intersection    of 

Kaalani  Road  and  Kuiloko  Road  and 

the  Port  Allen  Airport. 


•8-10 

•9 
•10 

•10-11 


•lO-u 


•8-12 

•10-11 
•9-13- 

•5-14 
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State 


City/town/county 


Source  of  flooding 


At  Hanapepe  Bay,  in  the  vicinity  of  the 

mouth  of  the  Hanapepe  River. 
At  Kukuiuta  Bay,  in  the  vicinity  of  the 

intersection  of  Lawai  Road  and  Alama 

Road. 
At  Nahumaalo  Point,  near  the  mouth  of 

Waikomo  Stream. 
In  the  vicinity  of  the  intersection  of  Hoorie 

Road  with  Nalo  Road  and  Maa  Road 

At  Keoniloa  Bay  

Maps  are  avaiable  for  inspection  at  Kauai  County  Department  of  Public  Works,  3021  Umi  Street  Lihue  Hawaii 
Send  comments  to  The  Honorable  JoAnn  Vukimura.  Mayor.  Kaua,  County.  4963  Rice  Street.  Lihue.  Hawai,  96766 


Location 


»  Depth  in  feet  above 

ground.  •Elevation  in  feet 

(NGVD) 


Existing 


•10 
•10-13 

•14 

•14-18 

•6 


Modified 


•9-13 

•13-16 

•16-17 

•16-19 

•10 


Kansas 


Dodge  City  (City) 
Ford  County 


Arkansas  River 


Chilton  Creek 


Approximately  7,000  feet  downstream  of 
South  Second  Avenue. 

Approximately  4,000  feet  downstream  of 
South  Second  Avenue. 

Approximately  600  feet  downstream  of 
South  Second  Avenue. 

Approximately  150  feet  downstream  of 
the  Atchison.  Topeka.  and  Santa  Fe 
Railroad. 

Approximately  100  feet  downstream  of 
14th  Avenue. 

Approximately  100  feet  downstream  of 
Wyatt  Earp  Boulevard. 

Approximately    175  feet   downstream  of 
,  West  Ash  Street. 

Approximately  175  feet  downstream  of 
Comanche  Street. 

Approximately  1 ,200  feet  upstream  of  Co- 
manche Street. 

Approximately  2,450  feet  upstream  of  Co- 
manche Street. 
Maps  are  availible  for  inspection  at  the  City  Engineers  Office.  City  of  Dodge  City.  705  First  Avenue  Dodge  City  Kansas 
Send  comments  to  The  Honorable  Bob  Carlson,  Mayor.  C.ty  of  Dodge  City.  P.O.  Box  880,  Dodge  Cty,  Kansas  67801 


•2.473 

•2,474 

•      ^2.475 

•2.478 

•2,479 

•2.482 

•2,483 

•2.486 

•2.485 

•2.488 

n;a 

•2,489 

n;a 

•2.514 

n;a 

•2.536 

N/A 

•2,550 

N'A 

•2.562 

Kansas 


Ford  County  (Unin- 
corporated 
Areas). 


Arkansas  River 


Approximately   700   feet   downstream  of 

South  East  Bypass  Bridge 
Approximately  900  feet  upstream  of  I4th 

Avenue. 
Approximately    6,550    feet    upstream    of 

14th  Avenue. 
Approximately    7.860    feet    upstream    of 
14th  Avenue. 
Maps  are  avail^le  for  inspection  at  the  Ford  County  Engineers  Office,  100  Gunsmoke.  Dodge  City  Kansas 
Send  comments  to  The  HonorabJe  Don  Wiles.  Chairman.  Ford  County  Board  of  Commissioners.  100  Gunsmoke.  Dodge  City.  Kansas  67801. 


Approximately  160  feet  downstream  of  an 
unimproved  road 


•2.456 

•2,456 

•2,466 

•2.467 

•2.490 

•2,490 

•2,494 

•2.495 

■2.497 

•2,497 

North  Dakota j  Minot  (City)  Ward 

County. 


Souns  River 


37th  Avenue  Southeast 


Approximately    1.600    feet    upstream    ot 

27th  Street  Southeast 
Aproximately  800  feet  upstream  of  8th 

Avenue  Southeast 
Approximately   500   feet  downstream  of 

1st  Avenue  Northeast. 
Approximately  1.100  feet  upstream  of  4th 

Avenue  Northwest. 
Approximately  1.100  feet  downstream  of 

3rd  Avenue  Northwest 
Approximately   800  feet  downstream  of 

River  Road. 
Approximately  800  feet  upstream  of  River 

Road. 


•1,546 

•1.544 

•1.551 

•1.540 

•1.551 

•1.54/ 

•1,553 

•1.549 

•1.557 

•1,551 

•1.557 

•1.552 

•1.559 

•1.554 

•1.559 

•1.555 
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State 


City /town/county 


Source  of  fkxxJing 


•1.563 


Approximately    3.000    teet    upstream    of 
US  Higtiway  83  Bypass. 

At  confluence  with  Gassman  Coulee  

Approximately  3.100  feet  downstream  of 

58tti  Street  Northwest. 
Approximately    6,300    feet    upstream    of 
58th  Street  Northwest. 

Maps  are  availat)le  for  inspection  at  City  Hall,  City  of  Minot,  Engineering  Department,  515  Second  Avenue,  SW,  Minot,  North  Dakota 
Send  comments  to  The  Honorat>)e  Orlin  Backes,  Mayor,  City  of  Minot,  2425  Brookside  Drive.  Minot.  North  Dakota  58701 


Location 


»  Depth  in  feet  atxjve 

grourvj.  'Elevation  in  feet 

(NGVD) 


Existing 


•1,567 
•1,568 

•1,570 


Modified 


•1,559 

•1.563 
•1.565 

•1.567 


North  Dakota 


Velva  (City) 
McHenry  County. 


Souns  River 


Approximately   100  feet  downstream  of 

Mam  Street. 
Approximately   2,200   feet    upstream   of 

Main  Street 
Approximately    2,600    feet    upstream    of 
Main  Street. 

Maps  are  available  for  inspection  at  City  Hall.  City  of  Velva,  101  First  Street  West,  Velva,  North  Dakota. 
Send  comments  to  The  Honorable  Ken  Fox,  Mayor.  City  of  Velva,  P.O.  Box  219.  Velva,  North  Dakota  58790 


•1,511 
•1,513 
•1.513 


•1.508 
•1.509 
•1.509 


(Catiilog  of  Fedi.Tiil  Domestic  Assistanc  i;  No. 
83.100,  "Flood  Insurance.') 

Dated:  January  26.  1995. 
Richard  T.  Moore, 
Associate  Director  for  Mitigation. 
|FR  Doc.  9.5-2591  Filed  2-1-95;  H:45  ani| 
BILUNG  CODE  671S-03-P 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  572 

[Docket  No.  94-31] 

Information  Form  and  Post-Effective 
Reporting  Requirements  for 
Agreements  Among  Ocean  Common 
Carriers  Subject  to  the  Shipping  Act  of 
1984 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Proposed  rule. 

SUMMARY:  The  proposed  rule  in  thi.s 
proceeding  published  December  5,  1994 
(59  FR  62372),  would  revise  the 
Commissions  regulations  governing 
information  submission  requirements 
for  agreements  among  oc  ean  common 
carriers  subject  to  the  Shipping  Act  of 
1984.  This  extends  the  deadline  for 
filing  comments  to  February  17,  199.5. 
DATES:  Comments  due  February  17, 
199,5. 

ADDRESSES:  Send  t:omments  (original 
and  15  copies)  to:  Joseph  C.  Polking. 
Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  St.  N\V., 
Washington.  EX:  20573,  (202)  523-5725. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Bourgoin,  General  Counsel, 
Federal  Maritime  Commission.  800 


North  Capitol  St.  N\V.,  Washington, 
DC  20573,  (202)  52.3-5740 
Austin  L.  Schmitt,  Director,  Bureau  of 
Trade  Monitoring  and  Analysis. 
Federal  Maritime  Commission,  800 
North  Capitol  St.  NW.,  Washington. 
DC  20573, (202)  523-57H7 

By  the  ('ommi.>;sion. 
losephC.  Polking. 
Secretary. 

fFK  Do<;.  9.5-2509  Filed  2-1-95;  8:45  am) 
BILLING  CODE  6730-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

[ET  Docket  No.  93-198;  FCC  94-^345] 

Preparation  for  International 
Telecommunication  Union  World  Radio 
Conferences 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Order;  termination  of 

proceeding. 

SUMMARY:  This  Order  terminates  ET 
Docket  No.  93-198.  which  the 
Commission  initiated  to  seek  public 
«;omment  to  help  establish  U.S. 
proposals  and  positions  for  the  1993 
World  Radiocommunicction  Conference 
(WRC-93).  WRC-93  concluded  in 
November,  1993.  Accordingly,  this 
proceeding  is  no  longer  necessary. 
Public  input  for  future  WRCs  will  be 
obtained  in  IC  Docket  No.  94-31. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  St.  NW., 
Washington,  DC  20554. 


FOR  FURTHER  INFORMATION  CONTACT: 
Maura  McGowan,  Office  of  Engineering 
and  Technology.  (202)  739-0722. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  De«;ember  23.  1994. 

Released:  ]amiaTy  18.  1995. 

By  the  Chief,  Office  of  Engineering 
and  Technology:  1.  By  this  at:tion.  the 
Commission  terminates  its  proceeding 
initiated  to  seek  public  comment 
regarding  U.S.  proposals  and  positions 
for  the  1993  International 
Telecommunications  Union  (ITU) 
World  Radio  Conference  (WRC-93) 

2.  The  1992  ITU  Additional 
Plenipotentiary  Conference  (.APP) 
adopted  a  major  restructuring  of  the 
ITU.  Part  of  the  restructuring  was  a 
recommendation  that  World 
Radiocommunicalion  Conferences 
(WRCs)  normally  convene  every  two 
years,  and  that  a  four  year  conference 
planning  cycle  be  initialed.  Thus,  each 
WRC  would  consider  current 
substantive  issues,  develop  a 
recommended  agenda  for  the  next  WRC 
in  two  years,  and  reconmiend  a 
preliminary  agenda  for  the  following 
WRC  in  four  years.  The  first  of  these 
regularly  scheduled  conferences,  WRC- 
93,  convened  in  Geneva  on  November 
15,  1993. 

3.  In  preparation  for  WRC-93,  on  June 
24,  1993.  we  initiated  the  instant 
proceeding  to  seek  public  comment 
regarding  U.S.  proposals  and  positions 
in  Notice  of  Inquiry,  ET  Docket  No.  93- 
198,  58  Fed.  Reg.  .36630  (7/8/93).  On 
September  17,  1993,  the  Commission 
and  the  National  Telecommunication 
and  Information  Administration  jointly 


forwarded  their  recommended 
proposals  for  the  conference  to  the 
Department  of  State.  No  other  action  has 
been  taken  in  this  proceeding. 

'^^  ^^^^^-93  adopted  recommendations 
to  the  ITU's  Administrative  Council  for 
a  substantive  agenda  for  VVRC-95,  and 
a  preliminary  agenda  for  VVRC-97 
Because  VVRC-93  has  concluded,  and  no 
further  purpose  would  be  .served  by 
keeping  this  docket  open,  we  are  hereby 
termmating  this  proceeding.  Public 
comment  concerning  future  World 
Radicommunictjon  Conferences  will  be 
sought  in  IC  Docket  No.  94-31. 

5.  Accordingly,  It  Is  Ordered  That, 
pursuant  to  the  authority  of  sections  4(i) 
and  303(r)  of  the  Communications  Act 
of  1934.  as  amended,  47  U.S.C.  154(i) 
and  303(r).  this  proceeding  is 
terminated. 

Federiil  Ojmmunitations  Commission. 
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LaVera  F.  Marshall 

Acting  Secretary. 
I'r'R  Doc.  95-2507 
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BILLING  CODE  6712-Ot-M 


led  2-1-95;  8:45  am) 


47  CFR  Part  73 

[MM  Docket  Nos.  94-150,  92-51.  and  87- 
154;  FCC  94-324] 

Broadcast  Services;  Television  and 
Radio  Broadcasting    . 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of;  proposed  rulemaking. 


SUMMARY:  The  Commission,  through 
Notice  of  Proposed  Rule  Making 
(NPRM)  initiates  a  thorough  review  of 
its  broadcast  media  attribution  rules 
contained  in  Notes  to  47  CFR  73.3555. 
This  Notice  of  Proposed  Rule  Making 
requests  comment  on  the  many  is.sues 
pertinent  to  our  analysis  of  whether  the 
current  attribution  rules  continue  to  be 
effective  in  servir^  their  goals  or 
whether  changes  (o  the  rules  are 
required.  This  proceeding  is  appropriate 
to  ensure  that  the  broadcast  attribution 
rules  conform  with  other  related 
Commission  rules  and  to  ensure  that 
these  rules  effectively  implement  the 
Commission's  broadcast  multiple 
ownership  rules  hy  identifying  those 
intere.sts  that  have  the  potential  to 
influence  the  licen.see  in  core  operating 
areas,  such  as  programming.  Comments 
are  sought  with  respect  to  the  current 
corporate  stockholding  attribution 
benchmarks,  the  single  majority 
shareholder  e.xemption,  the 
nonattribution  of  nonvoting  .stock,  and 
the  treatment  of  limited  partnership 
interests.  Additionally,  comment  is 
sought  on  how  to  treat  Limited  Liability 


Companies  and  Registered  Limited 
Liability  Partnerships  for  attribution 
purposes.  The  attribution  rules  are  a 
critical  enforcement  mechanism  for  the 
Commission  as  it  applies  its  multiple 
ownership  rules.  Comments  are  also 
sought  on  the  remaining  aspects  of  the 
Commission's  cross-interest  policy  and 
on  what  multiple  "cross-interests"  or 
otherwise  nonattributable  interests, 
when  viewed  in  combination,  raise 
diversity  and  competition  concerns 
warranting  regulatory  oversight. 
DATES:  Comments  are  due  by  April  17, 
1995,  and  reply  comments  are  due  by 
May  17.  1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mania  K.  Baghdadi.  Mass  Media  Bureau. 
Policy  and  Rules  Division  (202)  418- 
2130,  or  Robert  Kieschnick,  Mass  Media 
Bureau,  Policy  and  Rules  Division  (202) 
418-2170. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
-    Proposed  Rule  Making  in  MM  Docket 
Nos.  94-150,  92-51,  and  87-154,  FCC 
94-324.  adopted  December  15.  1994. 
and  relea.sed  January  12.  1995.  The 
complete  text  of  this  NPRM  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street,  N.W.,  Washington.  D.C.  and  also 
may  be  purcha.sed  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street,  N.W. 
Suite  140.  Washington,  DC  20037. 

Synopsis  of  Notice  of  Proposed  Rule 
Making 

1.  This  A'Pfl.V/ initiates  a  thorough 
review  of  the  Commission's  broadca.st 
media  attribution  rules  (found  in  47 
CFR  73.3555),  which  "define  what 
constitutes  a  'cognizable  interest'  for  the 
purpo.se  of  applying  the  multiple 
ownership  rules  to  specific  situations."  ' 

The  multiple  ownership  rules  limit 
the  number  of  broadcast  stations  that  a 
single  person  or  entity,  directly  or 
indirectly,  is  permitted  to  own,  operate, 
or  control,  so  as  to  foster  programming 
diversity  by  encouraging  diversity  of 
ownership,  and  to  assure  competition  in 
the  provision  of  broadcast  .services. 

2.  The  broadcast  industry  and  other 
Commission  rules  have  changed  since 

'  Hcport  and  Order  in  .M.M  Hot  ket  No  81-J6  4<( 
FR  19482.  Mdv  8.  1984  {Attribution  Order).  On 
rtxon..  .Mrmorandiiw  Opinion  and  Order  in  MM 
Dotkpl  No.  83-»e.  .SO  FR  2743B.  jiilv  3.  1965 
(.Mtribution  ficconfideration).  on  further  rccon.. 
Mtinorandiim  Opinion  and  Order  in  M.\l  PocLi-l 
.Vo  8:i-ir:  52  FH  01630.  faniian-  tr,.  l<m7 
i.Mtribution  Further  llcconsidenilion]. 


these  rules  were  last  revised.  For 
example,  the  multiple  ownership  rules 
themselves  have  been  relaxed,  and 
concurrently  with  this  decision,  the 
Commission  has  adopted  a  Further 
Notice  of  Proposed  Rule  Making 
(Further  Notice  of  Proposed  Rule 
Making  in  MM  Docket  No.  91-221,  FCC 
94-322.  adopted  December  15.  1994), 
w'hich  seeks  comments  as  to  whether  we 
should  relax  national  and  local  multiple 
ownership  limits  for  television  stations, 
including  the  one-to-a-market  rule. 
Also,  in  an  additional  separate 
proceeding  published  elsewhere  in  this 
edition  of  the  Federal  Register,  the 
Commission  is  considering  a  variety  of 
measures,  including  relaxing  our 
attribution  rules,  to  aid  the  entry  of 
minorities  and.  if  deemed  necessary, 
women  into  broadcasting.  The 
Commi.ssion  wishes  to  ensure  that  the 
attribution  rules  remain  effective  in 
light  of  the  previous  and  proposed 
relaxation  of  the  multiple  ownership 
rules. 

3.  Additionally,  the  Commission  is 
concerned  that  certain  nonattributable 
investments,  while  completely 
permissible,  may  permit  a  degree  of 
influence  that  warrants  their  attribution 
for  multiple  ownership  purposes. 
Moreover,  the  Commission  is  also 
concerned  that  otherwi.se  permissible 
cooperative  arrangements  between 
broadcasters  are  being  used  in 
combination  by  those  broadcasters  to 
obtain,  indirectly,  controlling  interests 
in  multiple  stations  that  they  would  be 
prohibited  from  holding  directly  under 
the  multiple  ownership  rules.  Further, 
this  proceeding  will  consider  how  to 
treat,  for  attribution  purposes,  new 
business  forms,  such  as  Limited 
Liability  Companies  (LLCs).  Finally,  this 
review  will  ensure  that  any  differences 
between  the  broadcast  attribution  rules 
and  recently  adopted  or  revised 
attribution  rules  for  other  regulated 
services  are  ju.stified  by  other  factors, 
such  as  differences  between  the  media 
or  our  policies  regulating  them. 

4.  While  the  Commission's  focus  is  on 
tbe  i.ssues  of  influence  or  control,  at  the 
same  time,  the  attribution  rules  must  l)e 
tailored  to  permit  arrangements  in 
w^hich  a  particular  ownership  or 
positional  interest  involves  minimal  risk 
of  influence,  in  order  to  avoid  unduly 
restricting  the  means  by  which 
investment  capital  may  be  made 
available  to  the  broadca.st  industry.  The 
Commission  intends  to  ensure  that  any 
revisions  to  the  attribution  rules  meet 
the.se  stated  goals,  are  clear  to  broadcast 
regulatees,  provide  reasonable  certainty 
and  predictability  to  allow  transactions 
to  be  planned,  ensure  case  of 
processing,  and  provide  for  the 
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reporting  of  all  the  information 
necessary  to  make  the  Commission's 
public  interest  finding  with  respe(.1  to 
broadcast  applications. 

5.  This  NPRM  al.so  consolidates  and 
comprehensively  reexamines  other 
pending  proceedings  that  directly  or 
indire<;tly  implicate  the  attributimi 
rules.  Spe<;irically,  in  19fl2,  in  a  Notice 
of  Proposed  Rule  Making  and  Notice  of 
Inquiry  in  MM  Docket  No.  92-51.  57  FR 
14684.  April  22,  1992.  ('Capital 
Formation  Notice"),  comments  were 
sought  regarding  v.  hether  the 
Commi.ssion  should  relax  several  of  its 
attribution  rules  in  a  number  of  specific 
contexts  in  order  to  stimulate 
investment  in  the  broiidcast  industry 
and  to  benefit  new  entrants,  who  have 
historically  experienced  significant 
difficulties  in  securing  adequate  startup 
funding.  The  Notice  inquired  as  to 
whether  the  Commission  should  relax 
its  attribution  benchmarks  for  active  and 
pa.ssive  stockholders,  and  modify  its 
insulation  criteria  as  to  widely-held 
limited  piartnersbips,  including  business 
development  companies  organized  as 
such.  The  Commission  will  incorporate 
the  record  from  MM  Do<;ket  No.  92-51 
into  the  record  of  this  proceeding  to  the 
extent  that  it  is  relevant  to  our 
consideration  of  the  foregoing  issues.-* 

6.  The  Commission  will  also  i:onsider 
in  this  proceeding  the  comments 

.  received  in  response  to  the  Further 
Notice  of  Inquiry /Notice  of  Proposed 
Rule  Making  in  MM  Docket  No.  87-154. 
54  FR  10026,  March  9, 1989  ("Cross- 
Interest  Notice"),  in  which  comment 
was  sought  on  whether  Commission 
should  maintain  its  cross-interest  policy 
in  three  areas — key  employees,  non- 
attributable  equity  interests,  and  joint 
ventures.  In  the  Cross-Interest  Notice, 
we  also  invited  comment  as  to  whether 
to  amend  the  attribution  rules  to 
incorporate  the  key  employee  portion  of 
the  cross- interest  policy.  The 
Commission  will  incorporate  the  record 
from  M.M  Docket  No.  87-154  into  the 
record  of  this  proceeding. 

7.  The  Commission  notes  that  this 
proceeding  is  complementary  with,  and 
will  affect  our  actions  in,  two 
rulemaking  proceedings  which  appear 
elsewhere  in  this  edition  of  the  Federal 
Register.  The  first  is  a  Further  Notice  of 
Proposed  Rule  Making  in  MM  Docket 
No.  91-221,  which  concerns  the 
multiple  ownership  rules  for  television 
stations.  The  second  is  a  Nodce  of 
Proposed  Rule  Making  in  MM  Docket 


*The  Capital  Formation  Notice  also  asked 
whether  th«Coinrai.ssion  could,  under  the 
Commuaications  Act,  and  should,  for  policy 
reasons,  permit  the  holding  of  security  and 
reversionary  interests  in  licenMS.  That  iMit*  wilt  be 
resolved  in  a  aaptfat*  proceeding. 


Nos.  94-149  and  91-140,  which  seeks 
comment  on  a  number  of  proposed  rule 
changes  and  initiatives  to  provide 
minorities  and  women  with  greater 
opportunities  to  enter  the  ma.ss  media 
industry.  Because  the  content  of  the 
attribution  rules  is  critical  to  is.sues 
raised  in  both  proceedings,  lh« 
Commission  will  review  the  comments 
received  in  those  proceedings  in 
conjunction  with  the  comments 
received  in  the  instant  proceeding  to 
assure  a  coordinated  approof.h  to  the 
three  proceedings. 

8.  In  this  undertaking,  we  are  guided 
by  basic  economic  concepts  as  to  the 
essential  nature  of  firms,  their  control, 
and  their  conduct.  Comment  is  invited 
on  our  analysis  and  parties  are 
encouraged  to  support  their  views  with 
relevant  empirical  analysis  and  business 
and  economic  theories.  Commenters  are 
al.so  invited  to  propose  alternative 
analytical  frameworks  for  e.stablishing 
the  specific  interests  that  should  be 
deemed  cognizable  under  our  various 
multiple  ownership  rules.  The 
Commission's  analysis  will  focus 
essentially  upon  the  effect  that  financial 
claims  on,  and  associated  voting  or 
t;ontractual  rights  in.  broadcasting 
c.ompanies  have  on  their  conduct.  The 
ei;onomic  conduct  of  concern  to  us 
relates  to  a  broadcasting  company's 
programming  choices,  including 
affiliation  choices,  and  competitive 
practices,  including  advertising  pricing. 
To  address  these  issues  with  a  desirable 
degree  of  confidence,  the  Commi.ssion 
will  need  as  much  information  as  is 
available  to  establish  the  connections 
and  thresholds  of  concern  between 
financial  claims  on  a  firm  and  its 
conduct. 

9.  Accordingly,  with  respect  to  each 
specific  ownership  or  relational  interest 
discussed  herein,  the  Commission  .seeks 
comment  on  whether  the  level  or  degree 
of  ownership  interest  in,  or  relationship 
to.  a  licen.see  would  be  likely  to  impart 
the  ability  to  influence  or  control  the 
operations  of  the  licensee,  including 
core  functions  such  as  programming, 
such  that  the  multiple  ownership  rules 
should  be  implicated.  The  Commission 
intends  to  base  its  judgment  with 
respect  to  each  specific  attribution  Umit 
or  criterion  considered  in  this  NPRM  on 
as  much  empirical  data  as  can  be 
obtained,  as  well  as  economic  and 
business  theories  on  levels  of  influence 
in  business  organizations,  as  discussed 
above,  and  comments  are  specifically 
invited  that  contain  such  data  and  are 
grounded  in  rigorous  economic  theories 
and  analyses.  In  setting  a  specific 
attribution  limit  or  determining  whether 
a  particular  interest  sliould  be 
cognizable  or  not,  the  Commission  asks 
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commenters  to  address  the  degree  to 
which  we  .should  attempt  to 
accommodate  the  competing  concerns 
that  have  motivated  us  in  the  past,  such 
as  not  inhibiting  legitimate  business 
opportunities  and  encouraging  the  flow 
of  capital  investment  into  the  broadtast 
industry.  An  important  consideration  is 
the  extent  to  which  the  Commi.ssion  can 
and  should  accommodate  these  interests 
directly.  In  ever>'  case,  if  the  new  rule 
orexemptitm  proposed  repn;sentsa 
departure  from  the  commission's 
c;urrent  rules  and  standards, 
commenters  should  demonstrate  the 
justification  for  such  a  departure. 
Additionally,  in  light  of  our  desire  to 
promote  ownership  opportunities  for 
minorities  and  women  in  the 
broadcasting  industry',  the  Commission 
invites  comment  on  whether  there  ar(> 
other  attribution  rules,  besides  those 
disirussed  in  MM  Docket  Nos.  94-149 
and  91-140,  that  should  be  adjusted  U> 
promote  access  to  capital  for  niinoritic»s 
and  women. 

10.  The  Commission  seeks  empirital 
data  and  analysis  that  would  iiiditunte 
the  ownership  level  that  would  likely 
impart  to  its  holder  some  ability  to 
influence  the  operation  of  a  broadcast 
station  in  a  manner  that  is  intended  to 
be  limited  by  our  multiple  ownership 
rules.  Also,  the  Commission  seeks  data  . 
and/or  analysis,  based  on  sound 
economic  principles,  to  demonstrate 
that  changing  the  attribution  rules 
would  have  a  significant  effect  on 
capital  investment  and  new  entry.  Th»> 
Commission  also  seeks  detailed 
economic  data  regarding  how  the  capital 
needs  and  outlays  of  broadcasters  have 
changed  since  the  current  attribution 
rules  were  set,  as  well  as  since  the 
earlier  set  of  comments  were  submitted 
in  respon.se  to  the  Capital  Formation 
Notice,  and  any  impediments  to 
adequate  financing  imposed  by  the 
i:urrent  rules. 

11.  The  Commission  is  concerned  that 
any  action  taken  in  this  proceeding  not 
inhibit  capital  investment  nor  disrupt 
existing  financial  arrangements,  and  we 
seek  comment  as  to  both  of  these  areas 
with  respect  to  our  proposals  herein. 
The  Commission  also  seeks  comment  on 
whether,  and,  if  so,  to  what  extent,  we 
should  grandfather  existing  situations  if 
any  modifications  we  make  to  the 
attribution  rules,  for  example,  restricting 
the  availability  of  the  single  majority 
shareholder  exemption  or  attributing 
nonvoting  stock,  would  result  in  a  new 
attribution  of  ownership  to  an  entity  for 
a  previously  held  interest,  and  that  new 
attribution  would  result  in  a  violation  of 
the  multiple  ownership  rules. 
Alternatively,  should  the  Commission 
permit  a  transition  period,  during  whim 


licensees  could  come  into  compliance 
with  the  multiple  ownership  rules,  as 
affected  by  any  changes  we  make  in  the 
attribution  rules? 

12.  The  Commission  recognizes  that 
any  specific  benchmark  or  limit  that  is 
adopted  will  not  include  every 
influential  interest  that  might  be  limited 
by  the  multiple  ownership  rules.  A 
particular  holding  or  interest  not 
considered  cognizable  under  our  rules 
may,  in  the  context  of  the  structure  of 
a  particular  business,  including  the 
relative  distribution  of  ownership 
interests  in  that  company,  permit  a 
degree  of  infiuence  or  control  that 
should  be  regulated  under  the  multiple 
ownership  rules.  On  the  other  hand,  a 
rule  of  general  applicability  drawn  .so 
strictly  as  to  include  everypossible 
influential  interest  would  ensnare 
innumerable  interests  that  have  no 
ability  to  impari  influence  or  control      • 
over  a  licensee's  core  decision-making 
processes  to  their  holders.  Weighing 
these  considerations,  the  Commission 
preliminarily  concludes  that  our  goals 
of  predictability  and  certainty  can  best 
be  achieved  if  we  continue  to  use 
benchmarks  and  specific  attribution 
limits  rather  than  proceeding  on  an  ad 
hoc  basis.  Of  course,  the  Commission 
retains  the  discretion  to  treat  specific 
factual  situations  on  a  case-by-ca.se 
basis.  Commenters  may,  of  course,- 
address  these  basic  propositions. 

Stockholding  Benchmarks 

13.  In  devising  our  attribution  rules, 
the  Commission  proceeds  on  the  basis 
of  certain  assumptions.  As  noted  above, 
the  attribution  rules  focus  on  the  issues 
of  influence  on  and  control  of  a  firm. 
Thus,  this  NPfliVf  first  concentrates  on 
equity  holders  and  addresses  whether  or 
not  particular  equity  holdings  have  the 
potential  to  control  or  influence  the  firm 
and  its  activities 


A   Voting  Stock 

14.  The  CommitiBion  now  attributes 
ownership  to  holders  of  5  percent  or 
more  of  the  voting  shares  of 
corporations.  The  Commission  does  not 
attribute  the  shares  of  nonvoting 
shareholders,  regardless  of  the 
percentage  of  the  equity  of  the 
corporation  contributed  by  tho.se 
shareholders  or  the  percentage  of  the 
nonvoting  shares  that  they  hold.  The 
current  benchmarks  were  adopted  in 
1984.  We  selected  the  5  percent 
benchmark  because,  according  to  our 
examination,  a  5  percent  shareholder  in 
a  widely-held  corporation  would 
typically  be  one  of  the  two  or  three 
large.st  corporate  shareholders  and  thus 
could  potentially  influence  a  licensee's 
management  and  operation.s.  Further. 


this  benchmark  corresponds  with 
Security  and  Exchange  Commission 
regulations  that  require  the  reporting  of 
ownership  interests  of  5  percent  or 
greater.3  We  also  concluded  that 
adoption  of  a  benchmark  higher  than  5 
percent  may  result  in  many  substantial 
and  influential  interests  being 
overlooked  and  that  the  need  to  adopt 
a  higher  threshold  was  unclear  since 
every  demonstrable  benefit  to  be 
derived  from  relaxing  the  attribution 
rules  would  be  achievable  in  large 
measure  from  adopting  a  5  percent 
benchmark. 

15.  In  the  Capital  Formation  Notice. 
the  Commission  proposed  to  increase 
the  general  attribution  benchmark  for 
voting  stock  from  5  percent  to  10 
percent  in  order  to  stimulate  capital 
investment.  The  Commission  asked 
commenters  how  we  might  preserve 
investment  flexibility  while  adequately 
accounting  for  all  influential  interests' 
that  merit  scrutiny  under  our  rules.  The 
record  thus  far  does  not  contain 
information  sufficient  to  justify  raising 
the  benchmark  to  10  percent. 
Commenters  addressing  this  issue 
unanimously  supported  raising  the 
benchmark  due  to  changes  in  the 
economic  and  competitive  environment 
of  the  media  marketplace  since  the  mid 
1980s,  but  they  did  not  provide  enough 
information  on  the  changes  in  the 
economic  climate  and  competitive 
marketplace  to  justify  raising  the 
benchmark  or  explain  and  verify  the 
link  between  raising  the  attribution 
benchmark  and  precipitating  additional 
capital  investment. 

Ifi.  While  commenters  argued  that  a 
less  than  ten  percent  stockholding  is 
not,  in  itself,  sufficient  to  presume  that 
the  holder  could  exeri  control  or 
influence  over  the  corporation,  they  do 
not  explain  the  basis  for  that  claim  or 
provide  any  specific  information  that 
would  allow  us  to  devise  a  methodology 
to  assume  that  si3ch  a  stockholder 
would  remain  inactive  in  the  affairs  of 
the  company  in  most  or  all  cases. 
Moreover,  comment  is  requested  on 
whether  such  factors  as  the  size, 
composition  of  management,  and 
minority  shareholder  rights  of 
individual  corporations  might  not  be 
increasingly  relevant  where  larger 
nonattributable  stockholdings  are 
permitted.  Therefore,  commenters  are 
asked  to  provide  detailed  illustrations  of 
the  role  of  minority  shareholders  in  the 
management  of  a  corporation.  In 
addition,  the  Commission  seeks  more 
detailed  information  about  the  impact  of 
minority  shareholder  rights  on  corporate 


'Swiiirilies  and  Exchange  .\rt  .Section  13((ll.  15 
i:.S.C.  78m(d). 


management  generally,  pariiculariy  in 
those  instances  where  individual 
minority  shareholders  might  act  in 
concert  with  others  to  affect  the 
decision  making  of  the  corporate 
licensee  or  permittee. 

17.  With  respect  to  the  issue  of 
facilitating  increased  capital  investment, 
the  Commission  seeks  answers  to  the 
following  questions.  Is  there  support  for 
the  assumption  that  an  increa.sed 
attribution  benchmark  will  result  in 
greater  capital  investment?  If  so,  how 
would  any  increased  availability  of  or 
reduced  cost  of  capital  resulting  from  an 
increased  attribution  benchmark  be 
likely  to  be  allocated  between  smaller, 
less  established  broadcasters  atid  larger, 
more  established  ones?  Should  u  e  be 
concerned  that  proportionately 
increasing  the  capital  available  to  larger 
entities  or  reducing  its  cost  to  them 
might  actually  strengthen  those 
licensees  that  already  dominate  the 
broadcast  industry,  thereby  threatening 
competition  and  diversity?  Analyses  of 
these  effects  at  several  different  " 
hypothetical  attribution  benchmarks  are 
requested. 

18.  Commission  Attribution  Rules  in 
Other  Services.  The  Commission  seeks 
comment  on  the  relevance  of  attribution 
rules  applied  in  other  FCC  services.  A 
critical  matter  on  which  we  seek 
comment  is  whether  and  how  a  change 
in  the  Commission's  broadca.st 
attribution  benchmark  would  affect  the 
many  services  that  rely  on  it.  The 
Commission  invites  comment  on  the 
relevance  of  the  attribution  criteria  for 
other  .services  detailed  in  paragraphs 
26-36  in  the  full  text  of  this  NPR.M.  as 
well  as  on  others  not  discus.sed  therein, 
to  our  t:onsideration  of  the  broadcast 
attribution  rules.  Does  broadcasting 
have  unique  factors  that  make 
comparison  with  other  Commission 
services  inapposite,  or,  to  the  contrary, 
should  we  consider  our  action  in  other 
services  as  precedential?  Is  broadca.sting 
sufficiently  different  from  these  other 
services  in  nature,  function  of  the 
service  or  otherwise  so  as  to  justify  anv 
differences?  Or.  are  the  purposes  of  the 
broadcasting  attribution  and  multiple 
ownership  rules  sufficiently  distinct  so 
as  to  justify  any  differences  between 
those  rules  and  those  of  the  other 
Commission  services? 

19.  Other  Agency  Benchmarks.  In 
addition  to  taking  note  of  the  attribution 
rules  used  in  other  Commission 
services,  the  Commission  also  seeks 
comment  as  to  regulatory  benchmarks 
used  by  other  federal  agencies, 
including  those  discu.ssed  in  the  full 
text  of  this  NPRM  and  other  standards 
that  commenters  may  bring  to  our 
attention.  The  strength  of  the  analogy  to 


6486 


Federal  Register  /  Vol.  60,  No.  22  /  Thursday,  February  2,  1995  /  Proposed  Rules 


l^ederal  Register  /  Vol.  60,  No.  22  /  Thursday.  February  2,  1995  /  Pronn.PH  Rules 


6487 


other  benchmarks  will,  of  course, 
depend  on  whether  the  purpose  of  the 
particular  benchmark,  in  question 
parallels  the  Commission's  objective  in 
identifying  ownership  interests  that 
confer  on  their  holders  the  abiUty  to 
influence  the  day-to-day  operations  of  a 
licensed,  and  conimenters  should 
address,  in  detail,  why  a  particular 
agency's  benchmark  may  or  may  not  he 
applicable,  by  analogy,  to  our  analysis. 
The  Commission  is  particularly 
interested  in  whether  the  purpose.s 
underlying  other  regulatory  ben»;hmarks 
are  comparable  to  our  competition  and 
diversity  concerns,  and  why  thai  agen<;y 
believe<i  the  percentage  it  selected 
reflecl.s  a  sutistantial  enough  interest  to 
constitute  the  level  of  influence  or 
control  that  implicates  its  underlying 
ownership  limitation,  and,  in  partic:ular. 
whether  is  analytical  methodology 
would  be  applicable  to  our  rules. 

20.  The  Commission  seeks  comment 
on  how  to  devise  rules  that  are 
consistent  with  the  administrative 
concerns  expres.sed  in  our  so«:tion 
devoted  to  our  underlying  principles, 
and  that  would  accommodate  the 
principles  as  discus.sed  in  the  full  text 
of  his  NPRM.  Should  there  be  an 
exemption,  similar  to  the  single  majority 
stocJcholder  exemption,  for  stockholders 
in  firms  where  management  hold.s  some 
threshold  level  of  stock,  on  the  ground 
that  the  inherent  control  afforded 
managfjrs  would  preclude  significant 
influence  by  other  stockholders?  (jn 
the  C<mimission's  stockholding 
beiichmarks  rely  on.  or  take  cognizance 
of,  the  size  of  a  .stockholding  relative  to 
others  in  the  finn? 

B.  Voting  Stork:  Passive  Invt^stor^ 

21.  In  the  Attribution  Ordt^r,  the 
Commission  adopted  a  10  percent 
attribution  bent:hmark  for  certain 
institutional  investors  (hank  trust 
departments,  insurance  companies,  and 
mutual  funds)  that  we  deemed  to  be 
"passive"  in  nature  in  order  to  "increase 
the  investment  flexibility  of  these 
entities  and,  in  so  doing,  expand  the 
availability  of  capital  to  (he  broadcast 
and  cable  industries  wilhuut  significant 
risk  of  attribution  errors."  The  Capital 
Formation  Notice  propo.sed  increasing 
the  passive  investor  benchmark  from  10 
percent  to  20  percent.  The  commt^nters 
who  addres.sed  this  issue  unanimously 
supported  increasing  the  voting  stock 
attribution  level  for  passive  investors, 
but  provided  no  basis  on  which  to 
conclude  such  a  change  is  appropriate. 
Commenters  are  invited  to  delineate 
what  specific  assurances  we  would  have 
that  passive  investors  that  hold  large 
sto«;k  interests  cannot  or  would  not 
exert  influence  or  control  over  broadcast 


lii:ensees  and  that  raising  the 
benchmark  would  therefore  not  exclude 
from  attribution  holders  of  interests  that 
have  a  significant  and  realistic  potential 
to  influence  station  operations.  Are 
there  common  factors,  intrinsic  to  all 
pa.ssive  investors,  or  in.stitutional  or 
other  safeguards  that  could  provide 
such  assurance?  Moreover,  the 
comments  do  not,  in  the  Commission's 
view,  dispose  of  the  C^ommission's 
concern  regarding  the  impact  on 
corporate  decision-making  that  could 
result,  even  unintentionally,  by  the 
trading  and  voting  of  large  blocks  of 
stock  of  assertedly  passive  investors. 
Commenters  are  asked  to  aHdiess  the 
foundations  of  the  Commission's 
concern  about  the  possible  effect  of 
large  stock  trades  and  whether  there 
have,  in  fact,  been  any  stock 
transactions  of  this  nature.  If  so,  how 
substantial  have  such  sto<:k  transactions 
been,  and  do  the  costs  of  the  exclusion 
of  suf:h  interests  from  attribution 
outweigh  any  potential  benefits  that 
might  be  reaHzed  from  an  increased 
•nttribution  benchmark? 

22.  The  Commission  seeks  additional 
analysis  on  the  degree  of  in<;re3sed 
investment  that  would  likely  stem  from 
any  adjustment  of  our  rules  and  on  the 
need  for  such  increa.sed  investment. 
Additionally,  the  commenting  parties 
did  nut  adequately  address  the 
Commission's  concerns  that  any 
increase  in  these  attribution  levels  not 
implicate  our  concerns  about  the 
potential  for  influence.  Finally,  if  the 
benchmark  for  all  investors  is  rai.sed  to 
10  percent,  does  that  reduce  any  need 
there  might  be  to  facilitate  broadcast 
investment  by  increasing  the  passive 
investor  benchmark? 

23.  .Several  commenters  raised  a 
closely  related  i.ssue  not  di.sc:ussed  in 
our  Capital  Formation  Notice.  They 
refjuested  that  the  Commission  further 
expand  the  passive  investor  class  lo 
inc  hide  otiier  institutional  investors, 
su<:h  as  pension  funds,  investment  and 
commercial  banks,  and  certain 
investment  advisors.  The  Commission 
does  not  intend  to  revisit  its  decision  of 
19H4  in  order  to  broaden  the  category  of 
passive  investors  to  include  such 
entities.  However,  conmienters  are 
invited  to  argue  why  this  tentative 
conclusion  is  incorrect.  Similarly,  the 
Commission  is  not  prepared  to  expand 
the  category  of  passive  investors  lo 
include  Small  Busine.ss  In-.estment 
Companies  ("SBlCs")  on  i  Specialized 
Small  Business  Inve.stm.ent  Companies 
("SSBICs"),  formerly  known  as  Minority 
Enterprise  Small  Business  Investment 
Companies  ("MESBICs"),  :is  propo.sed 
in  the  Capital  Formation  .\otice.  The 
Commission  has  niceh'od  no  evidence 


in  the  comments  made  thus  far  to  alter 
our  first  conclusion  that  these  entities 
do  not  meet  our  definition  of  "passive." 
In  the  above  cited  NPRM  in  MM  Docket 
Nos.  94-149  and  92-140,  adopted 
simuhaneously  with  this  NPRM,  the 
Commission  is,  however,  considering 
other  rule  changes  to  facilitate  capital 
investment  and  entry  by  minorities  an<l 
women  without  broadening  our 
definition  of  "passive"  investors. 

C.  Minority  Stockholdings  in 
Corporations  With  a  Single  Minority 
Shareholder 

24.  Minority  voting  stock  interests 
held  in  a  corporate  licensee  are  not 
attributable  if  there  is  a  single  majority 
shareholder  of  more  than  50  percent  of 
the  c:orporate  licensee's  outstanding 
voting  sto<;k.  The  Commission  invites 
comment  as  to  whether  we  should 
restrict  the  availability  of  this 
exemption.  The  Commission  is 
concerned  that  this  exemption  not  be 
used  to  evade  the  multiple  ownership 
limits  and  that  our  previous  conclusion 
that  a  minority  stockholder  could  not 
exert  signifii  ant  influence  on  a  li{:en.see 
where  there  is  a  single  majority 
.stockholder  may  not  be  a  valid 
conclusion  in  all  circumstances.  For 
example,  if  the  minority  voting 
stockholder  has  contributed  a 
significant  proportion  of  the  equity, 
holds  49  percent  of  the  voting  stock,  and 
combines  that  holding  with  a  large 
proportion  of  the  nonvoting  shares  or 
debt  financing,  would  that  minority 
shareholder  have  the  potential  to 
influence  the  licensee  such  that  the 
multiple  ownership  rules  would  be 
implicated?  The  Commission  invites 
«.omment  on  how  we  should  approach 
our  concerns  in  this  area.  Should  the 
availability  of  the  exemption  be 
restricted?  If  so,  should  the  Commission 
do  so  on  a  cnse-by-case  basis  or  restrict 

it  in  spei:ified  i;in;umstances? 

/).  Non-Voting  Stock 

25.  Under  the  Commission's 
attribution  rules,  all  non-voting  sfoi;k 
interests  (including  most  preferred  .stock 
clas.ses)  are  generally  nonattributable. 
The  Commission  solicits  comment  on 
whether  to  amend  the  attribution  rules 
to  (  onsider  nonvoting  shares  as 
attributable,  at  le.i.st  in  certain 
c:ircum.stances.  The  Commi.s,sion  is 
concerned,  for  example,  that  a 
nonvoting  shareholder  who  has 
contributed  a  large  part  or  all  of  the 
equity  of  a  c;orporate  Ucensee  may  carry 
appreciable  influence  that  is  not  now 
attributed.  If  the  Commission  dei;rdes  to 
attribute  nonvoting  shares,  should  we 
do  so  only  where  substantial  equity 
holdings  are  held  in  combination  with 


other  rights,  such  as  some  voting  shares 
or  contractual  relationships?  If  the 
Commission  decides  to  attribute 
nonvoting  shares  without  reference  to 
the  existence  of  other  contractual 
relationships,  should  we  adopt  a 
separate  benchmark  at  the  same  level  as 
we  apply  either  to  voting  shares  or  to 
•pa.ssive"  investors?  The  Commission 
tentatively  believes  that  we  should,  if 
we  decide  to  attribute  nonvoting  shares, 
adopt  a  benchmark  at  least  as  high  as 
that  applied  to  "passive  investors"  since 
there  is  a  common  assumption  of  less 
potential  for  influence  or  control  in  both 
instances. 

Partnership  Interests 

26.  The  Commission  generally 
attributes  all  partnership  interests, 
except  for  sufficiently  insulated  limited 
partnership  interests,  regardless  of  the 
degree  of  equity  holding.  There  is  no 
apparent  controversy  regarding  the  rule 
(o  attribute  all  general  partnership 
interests,  and  the  Commission  does  not 
intend  to  revisit  this  rule.  The 
Commission  currently  exempts  from 
attribution  those  limited  partners  that 
are  sufficiently  insulated  from  'material 
involvement."  directly  or  indirectly,  in 
the  management  or  operation  of  the 
partnership's  media  related  activities, 
upon  a  certification  by  the  licensee  that 
the  limited  partners  comply  with 
specified  insulation  criteria.  Limited 
partnership  interests  that  are  not 
insulated  are  attributable,  regardless  of 
the  amount  of  equity  held.  The 
Commi.ssion  seeks  comment  on  the 
effectiveness  of  the  current  insulation 
criteria  for  Hmited  partnership  interests. 
Are  additional  insulation  criteria 
necessary  to  assure  that  the  goals  of  the 
attribution  rules  are  achieved?  Or,  to  the 
contrary,  should  the  insulation  criteria 
he  relaxed  to  any  degree,  at  least  in 
certain  circumstances,  to  attract 
increased  capital  investment  or 
encourage  new  entry,  and  can  this  be 
done  without  implicating  the  purposes     - 
of  the  multiple  ownership  rules  to 
encourage  diversity  and  competition? 

27.  Business  Development  Companies 
and  Other  Widely-Held  Umited 
Partnerships.  The  Capital  Formation 
Notice  proposed  to  relax  insulation 
criteria  with  respect  to  business 
development  companies  organized  as 
limited  partnerships  so  as  to  eliminate, 
as  much  as  passible,  the  current  conflict 
with  state  and  federal  securities  laws. 
Alternatively,  the  Capital  Formation 
Notice  asled  whether  the  Commission 
should  combine  an  equity  ownership 
standard  specific  to  these  partnerships 
with  a  more  limited  relaxation  of 
specific  insulation  requirements.  The 
Capital  Formation  Notice  also  solicited 


comments  on  whether  the  Commission 
should  modify  the  insulation  criteria 
applicable  to  all  "widely-held"  limited 
partnerships  to  recognize  insulation 
where  limited  partners  hold  an 
insignificant  percentage  of  the  total 
interests  in  the  partnership.  The 
Commission  asked  whether  a  5  percent 
or  other  ownership  benchmark  would 
be  appropriate  in  certain  circumstances. 
28.  The  Commission  seeks  additional 
comments  in  this  area.  In  particular,  we 
would  like  updated  information  and 
additional  empirical  information  on  the 
growth  and  prevalence  of  business 
development  companies  and  widely- 
held  limited  partnerships  as  investment 
vehicles  generally,  as  well  as  applied  to 
the  broadcast  industry  in  particular, 
including  the  percentage  of  equity 
typically  represented  by  their 
investment.  In  this  regard,  it  will  he 
helpful  for  commenters  to  discuss  with 
specificity  the  operation  of  business 
development  corporations  and  widely- 
held  limited  partnerships  and  whether 
the  existing  insulation  criteria  have' 
hindered  capital  flow  from  these  entkies 
to  licensees. 

29.  The  Commission  asks  parties  to 
address  the  standards  that  could  be  used 
to  define  widely-held  limited 
partnerships  eligible  for  application  of 
any  revised  insulation  criteria. 
Comment  is  particularly  sought  on 
whether  there  is  anything  inherent  in 
the  nature  of  state  or  federal  regulation 
of  business  development  companies  that 
would  insure  that  they  remain  widely 
held  and  whether  such  a  guarantee,  if  it 
exists,  is  an  adequate  substitute  for  any 
of  our  current  insulation  criteria.  Parties 
may  also  wish  to  offer  additional 
suggestions  for  defining  widely-held 
limited  partnerships  that  reflect  our 
concerns  that  .such  entities  be  used 
exclusively  for  investment  purposes. 

30.  Additional  information  is  sought, 
supported  by  empirical  data,  on 
whether  the  Commission  should  revise 
•  our  decision,  on  reconsideration  of  the 
Attribution  Order,  not  to  adopt  an 
equity  benchmark  for  noninsulated 
limited  partnerships.  In  that  decision, 
the  Commission  decided  to  apply 
insulation  criteria  to  limited 
partnerships,  instead  of  applying  an 
equity  benchmark.  The  Commission  is 
not  inclined  to  change  this  approach 
based  on  the  record  compiled  thus  far. 
If  parties  disagree  with  this  conclusion, 
they  must  provide  us  with  more  data 
and  analysis  to  demonstrate  that  our 
earlier  decision  is  no  longer  valid  or 
effective. 

31.  In  this  respect,  the  Commission 
seeks  information  on  the  financial  and 
legal  structures  of  limited  partnerships 
to  enable  us  lo  determine  whether  there 


is  a  uniform  equity  level  below  which 
the  Commission  need  not  be  as 
concerned  or  need  not  be  concerned  at 
all  with  the  application  of  the  insulation 
cntena.  Should  equity  share  be  defined 
by  the  amount  of  cash  contribution,  the 
share  of  proceeds,  or  rights  on 
dissolution?  How  would  the 
Commission  evaluate  contributions  in 
the  form  of  .services?  If  the  power  of  a 
limited  partner  is  not  related  to  bis 
proportional  partnership  share  (which  is 
the  premise  of  the  current  rules),  is 
there  a  partnership  size  that  would 
obviate  the  power  of  any  one  partner, 
such  that  ownership  should  not  be 
attributed  to  any  partner,  regardless  of 
his  share?  The  Commission  also  asks 
whether  other  state  and  federal 
regulations  might  provide  guidance  in 
this  area,  and/or  the  extent  that  such 
regulations  might  provide  sufficient 
protection  so  as  to  make  additional 
Commi.ssion  regulations.  In  this  regard, 
the  Commission  requests  estimates, 
supported  by  economic  or  other  studies 
that  provide  their  basis,  of  how  much 
additional  capital  might  be  made  more 
readily  or  cheaply  available  to  the 
broadca.st  industry  by  adoption  of  any  of 
these  approaches,  as  well  as  how  such 
capital  is  likely  to  be  distributed. 

Limited  Liability  Companies  and  Other 
New  Business  Forms 

32.  The  Commission  also  seeks 
comment  as  to  how  we  should  treat,  for 
attribution  purposes,  the  equity  interest 
of  a  member  in  a  limited  liability 
company  or  LLC.  a  relatively  new  form 
of  business  association  permitted  and 
regulated  by  statute  in  at  least  45  states 
The  Commission  has  recently  received 
TV  and  radio  assignment  applications 
where  parties  have  argued  that  we 
should  exempt  certain  owners  of  an  LLC: 
from  attribution,  either  because  they 
should  be  treated  as  nonvoting 
shareholders  or  because  they  should  be 
treated  as  fully-insulated  limited 
partners.  So  that  processing  of  pending 
applications  is  not  indefinitely  delayed, 
the  Commi.ssion  plans  to  process  them 
on  a  case-by-case  basis  until  this  rule 
making  is  completed,  using  the  tentative 
proposal  delineated  above  as  our 
interim  policy,  including  the  special 
exception  for  minorities  discussed 
therein. 

33.  Comment  is  solicited  as  to  how 
the  Commission  should  treat  LLCs. 
Registered  Limited  Liability 
Partnerships  ("RLLPs").  and  other  new 
business  forms  as  well  as  any  other  new 
business  forms,  that  may  arise  in  the 
future  for  attribution  purpo.ses.  Any 
approach  the  Commi.ssion  takes  with 
respect  to  LLCs  and  similar  hybrid 
entities  must  ensure  that  exemption 
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from  attribution  is  granted  only  where 
there  are  sufficient  assurances  that  the 
exempted  owner  is  adequately  insulated 
from  control  of  the  entity.  In  addressing 
the  attribution  of  LLCs,  the  Commission 
hop)es  to  delineate  the  principles  to  be 
applied  and  express  them  in  general 
terms  that  can  be  applied  to  new 
business  forms  that  appear  in  the  future. 
The  Commission  invites  comment  as  to 
the  form  and  content  of  any  general 
principles  that  may  be  distilled  from  our 
analysis  of  attribution  of  LLCs.  The 
Commission  also  invites  comment  as  to 
the  advantages  of  LLCs,  in  general,  and 
also,  in  particular,  the  impact  on 
minority  and  female  ownership 
opportunities. 

34.  The  Commission  tentatively 
proposes  to  treat  LLCs  and  RLLPs  as  we 
now  treat  limited  partnerships. 
Membership  in  an  LLC  or  RLLP  would 
be  treated  as  a  cognizable  interest  for 
multiple  ownership  purposes  unless  the 
applicant  certifies  that  the  member  is 
not  materially  involved,  directly  or 
indirectly,  in  the  management  or 
operation  of  the  media-related  activities 
of  the  LLC  or  RLLP.  The  Commission 
proposes  that  such  certification  be  based 
on  the  criteria  specified  in  our 
Attribution  Reconsideration  and 
Attribution  Further  Reconsideration. 
Comment  is  invited  on  whether  the 
insulating  criteria  developed  with 
respect  to  limited  partnerships  are 
sufficient  to  insulate  members  of  LLCs 
and  RLLPs  or  whether  other  criteria 
would  be  more  effective.  The 
Commission  notes,  however,  that 
applying  limited  partnership  attribution 
criteria  to  LLCs  would  result  in 
attributing  all  investors  that  may 
provide  programming  or  other  services 
to  the  LLC.  In  this  regard,  the 
Commission's  recent  experience 
suggests  that  such  arrangements  have 
been  central  to  proposals  that  might 
significantly  advance  minority 
ownership  of  broadcast  facilities. 
Accordingly,  the  Commission  .seeks 
comment  on  whether  to  provide  an 
exception  to  our  tentative  proposal,  on 

a  case-by-case  basis,  where  doing  so 
would  advance  our  policy  of  enhancing 
opportunities  for  broadcast  station 
ownership  by  minorities. 

35.  The  Commission  is  not  inclined  to 
treat  LLCs  as  we  currently  treat 
corporations,  exempting  from 
attribution  the  interests  of  ■nonvoting" 
shareholders  without  regard  to  the 
presence  or  absence  of  insulating 
provisions  in  an  operating  agreement.  If, 
however,  commenters  raise  significant 
policy  reasons  why  the  Commission 
should  alter  this  interim  view,  we  will 
consider  those  reasons.  The 
Commission  also  invites  comment  as  to 


what  approaches  should  be  taken  to 
LLCs  and  RLLPs  should  we  neither 
adopt  the  equity  benchmark  for 
partnerships  nor  retain  the  existing 
attribution  standards.  The  Commission 
also  requests  comment  on  whether  there 
are  differences  between  LLCs  and/or 
RLLPs  and  limited  partnerships  such 
that  we  should  not  treat  the  former 
entities  as  we  treat  limited  partnerships. 

36.  The  Commission  invites  comment 
on  whether,  if  the  certification  approach 
with  respect  to  LLCs  is  adopted,  we 
should  also  require  parties  to  file  copies 
of  the  organizational  filings  and/or 
operating  agreements  with  the 
Commission  when  an  application  is 
filed.  If  so,  what,  if  any,  confidentiality 
concerns  exist,  and  how  should  they  be 
addressed?  If  the  Commission  adopts,  as 
our  attribution  standard,  an  ownership 
benchmark  applicable  to  limited 
partnerships,  comment  is  invited  on 
whether  it  would  be  appropriate  to 
apply  that  benchmark  to  LLCs  and 
RLLPs  as  well. 

37.  If  the  Commission  relaxes  . 
insulation  standards  for  widelv-held 
limited  partnerships,  should  we  apply 
these  changes  to  LLCs  and  RLLPs?  The 
Commission  invites  comment  as  to 
whether  to  take  a  uniform  approach  to 
widely-held  LLCs,  RLLPs,  and 
"business  development  companies."  Do 
these  entities  have  similarities  in 
organization  and/or  function  that  would 
mandate  such  similar  treatment  or  are 
there  significant  distinctions? 
Alternatively,  do  the  policy  goals 
discussed  in  the  Capital  Formation 
Notice  apply  with  respect  to  LLCs  and 
RLLPs  so  as  to  justify  such  a  similar 
approach?  If  a  uniform  approach  is 
warranted,  what  should  that  approach 
be? 

38.  Should  the  Commission  treat  ail 
LLCs  the  same  or  differentiate  those 
with  centralized  management  from 
those  with  decentralized  management? 
In  LLCs  where  all  management 
authority  has  been  vested  in 
nonmembers  who  are  selected  by  the 
members,  should  the  managers  be 
treated,  for  attribution  purposes,  as 
equivalent  to  officers  and/or  directors  of 
a  corporation?  Should  the  Commission 
adopt  an  approach  of  exempting  from 
attribution  members  with  limited  equity 
interests,  regardless  of  lack  of 
compliance  with  insulating  criteria?  For 
attribution  purposes,  should  the 
percentage  of  "ownership"  be 
determined  by  voting  rights  among  the 
members,  the  share  divisions  designated 
by  the  parties,  the  extent  of  capital 
contribution,  or  by  some  other  measure? 
Under  the  commission's  current 
attribution  rules,  we  do  not  distinguish 
among  partners  based  on  the  amount  of 


equity  they  contribute  or  their  share 
division.  If  the  determination  is  made 
based  on  capital  contribution,  what 
should  be  done  about  members  whose 
contribution  is  in  services?  How  should 
the  Commission  treat  LLCs  in  multi- 
tiered  vertical  organizational  chains? 
Should  multipliers  be  applied,  and.  if 
so,  under  what  circum.stances? 

The  Cross-Interest  Policy  and  Multiple 
Business  Interrelationships 

39.  The  Commission  also  incorporates 
in  this  proceeding  the  pending  issues 
raised  in  the  Cross-Interest  Notice  with 
respect  to  the  remaining  aspects  of  the 
Commission's  cross- interest  policy.  The 
Commission  also  seeks  comment 
regarding  the  appropriate  treatment  of 
nonequity  financial  interests  and 
multiple  business  interrelationships 
between  licensees,  in  light  of  the 
fundamental  economic  principle  that 
the  conduct  and  control  of  business 
organizations  may  at  times  be 
influenced  by  nonequity  interests. 

A.  The  Cross-Interest  FoHcy 

40.  Background.  In  1989,  the 
Commission  issued  a  Policy  Statement 
(54  FR  09999,  March  9,  1989)  limiting 
the  scope  of  the  cross-interest  policy  so 
that  it  would  no  longer  apply  to 
consulting  positions,  time  brokerage 
arrangements  and  advertising  agencv 
representative  relationships.  At  the 
same  time,  however,  the  Cross-Intere.-it 
Notice  was  issued  to  seek  further 
comment  concerning  key  employees, 
nonattributable  equity  interests,  and 
joint  ventures.  The  Commission 
solicited  comment  on  whether  retention 
of  the  remaining  cross-interest  policies 
was  necessary  to  prevent 
anticompetitive  practices,  whether 
alternative  deterrent  mechanisms  exist 
to  assure  competition  and  diversity,  and 
whether  continued  regulation  of 
relationships  not  specifically  addres.sed 
by  the  Commission's  attribution  rules  is 
necessary.  The  Commission  also 
questioned  whether  regulatory  oversight 
of  one  or  more  of  these  interests  should 
be  limited  to  geographic  markets  with 
relatively  few  media  outlets.  Only  five 
comments  and  reply  comments  were 
filed  in  response  to  the  Cross  Interest 
Notice,  and  almost  all  urged  the 
Commission  to  eliminate  these 
restrictions. 

41.  Discussion.  The  commenters 
supporting  the  elimination  of  the 
remaining  aspects  of  the  cross-interest 
policy  put  forth  four  general  arguments: 
(1)  The  cross-interests  that  implicate 
diversity  and  competition  concerns  are 
now  covered  by  our  multiple  ownership 
rules;  (2)  The  video  entertainment 
marketplace  has  become  increasingly 
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competitive,  thus  diminishing  the  need 
for  regulatory  oversight  of  cross- 
interests;  (3)  alternative  remedies,  such 
as  the  antitrust  laws  and  internal 
confiict  of  interest  policies,  will  serve  to 
deter  abuses  stemming  from  cross- 
interests;  and  (4)  The  cro.ss- interest 
policy  imposes  significant  bbrdens  in 
terms  of  administrative  costs  and 
uncertainty,  chilling  investment  in  the 
broadcast  industry.  The  Commission 
believes  each  of  these  arguments  has 
merit,  and  continues  to  question  the 
continuing  need  for  our  cross-interest 
policy  in  its  present  form.  The 
Commission  also  strives  to  clarify 
aspects  of  the  policy  that  may  warrant 
continued  enforcement. 

42.  For  a  number  of  reasons,  however, 
the  Commission  believes  it  necessary  to 
develop  a  more  complete  and  updated 
record  in  our  review  of  the  cross-interest 
policy  as  applied  to  key  employees, 
joint  ventures,  and  nonattributable 
equity  interests.  It  is  necessary  as  a 
general  matter  to  update  the  record  to 
ensure  that  changes  in  interrelated 
policies  are  coordinated.  Further, 
comment  is  also  requested  regarding 
whether  multiple  cross  interests  and 
business  relationships  between  stations, 
when  viewed  in  combination,  raise 
diversity  and  competition  concerns,  an 
issue  that  the  commenters  did  not 
address. 

43.  On  a  more  specific  level,  the 
Commission  also  seeks  comment 
regarding  a  number  of  issues  either  not 
addressed  in  the  comments  or  raised  by 
the  comments  themselves.  First,  a 
number  of  parties  argued  that  the 
Commission's  ownership  and 
attribution  rules  have  supplanted  the 
remaining  aspects  of  the  cross-interest 
policy  that  implicate  diversity  and 
competition  concerns.  It  is  true  that  the 
Commission's  attribution  rules  have 
evolved  to  the  point  where  they  now 
apply  to  a  number  of  interests  formerly 
covered  only  by  the  cross-interest 
policy.  The  Commission  seeks 
comment,  however,  on  whether  this 
argument  is  undermined  by  the 
proposed  changes  to  our  attribution 
rules.  There  remains  the  question  of 
whether  particular  situations  warrant 
case-by-case  review  to  determine 
whether  a  cross-interest  poses  diversity 
and  competition  concerns.  The 
Commission  requests  commenters  to  be 
specific  in  defining  the  particular 
situations  and  harms  they  may  believe 
require  continued  application  of  the 
cross-interest  policy. 

44.  The  Commission  also  seeks 
further  comment  on  the  argument  that 
the  increased  competition  facing 
broadcasters  eliminates  the  need  for  the 
cross-interest  policy.  We  seek  comment 


on  whether  there  are  smaller  markets 
with  an  insufficient  number  of  media 
outlets  to  assume  that  competition  will 
deter  the  abuses  our  cross-interest 
policy  seeks  to  prevent.  If  parties 
believe  this  to  be  the  case,  they  should 
define  the  size  and  nature  of  the  markets 
that  raise  such  concerns. 

43.  Commenters  favoring  the 
elimination  of  the  remaining  aspects  of 
the  cross-interest  policy  point  to  the 
burdens  and  uncertainty  it  creates. 
Parties  should  submit,  if  possible, 
evidence  to  support  the  assertion  that 
the  cross-interest  policy  has  impeded 
the  ability  of  broadcasters  to  raise 
capital.  Comment  is  also  sought 
regarding  the  extent,  if  any,  of  a  shortage 
of  key  employees,  especially  in  smaller 
markets,  that  may  be  exacerbated  by  the 
Commission's  cross-interest  policy. 

46.  In  addition,  commenters  raised 
several  questions  regarding  the 
alternative  remedies  that  other  parties 
maintain  lessen  the  need  for  the 

remaining  aspects  of  our  cross-interest  ' 
policy.  How  common,  and  how 
effective,  are  the  internal  conflict  of 
interest  policies  cited  by  parties  as 
providing  a  means  to  deter  abuses 
stemming  from  key  employee  cross- 
interests?  While  the  antitrust  laws  deter 
anticompetitive  conduct,  do  they 
address  the  diversity  concerns  behind 
the  cross-interest  policy?  The 
Commission  seeks  comment  as  to  these 
questions  and  more  generally  as  to  the 
effectiveness  of  these  alternative 
remedies. 


47.  Finally,  no  comment  was  received 
on  ways  to  clarify  and  possibly  narrow 
the  cross-interest  policy  in  the  event  the 
Commission  determines  that  continued 
enforcement  is  appropriate.  The 
Commission  now  seeks  specific 
suggestions  as  to  how  the  cross-interest 
policy  might  be  clarified.  The 
Commission  also  seeks  comment  on  the 
following  means  of  narrowing  the 
policy:  (1)  Should  we  limit  the 
application  of  the  cross-interest  policy 
to  smaller  markets  where  competition 
and  diversity  are  of  particular  concern, 
and.  if  so.  how  should  we  define  the.se 
markets?  (2)  Should  we  enforce  the 
cross-interest  policy  only  where  the 
cross-interest,  if  attributable  under  our 
attributable  rules,  would  violate  the 
ownership  rules?  (3)  With  respect  to 
nonattributable  equity  interests,  should 
we  limit  review  only  to  those  interests 
reaching  a  certain  level  of  ownership,  or 
when  those  interests  exceed  or  reach  a 
certain  percentage  of  the  licensee's 
voting  equity? 


B.  Non-Equity  Financial  Relationships 
and  Multiple  Business  Interrelationships 

48.  In  our  review  of  the  cross-interest 
policy,  the  Commission  has  focused  on 
each  cross-interest  individually.  But 
broadcasters  in  particular  markets  may 
also  at  times  enter  into  a  number  of 
different  business  relationships  between 
themselves.  While  the  Commission 
recognizes  the  important  role 
cooperative  arrangements  can  play,  we 
seek  comment  as  to  whether  multiple 
"cross-interests"  or  otherwise 
nonattributable  interests,  when  viewed 
in  combination,  raise  diversity  and 
competition  concerns  warranting 
regulatory  oversight.  The  nature  of 
broadcaster  interrelationships  can  vary 
widely,  and  can  include  nonattributable 
interests,  contractual  relationships, 
family  relationships  in  conjunction  with 
other  interests,  and  joint  arrangements 
among  stations,  including  time 
brokerage  agreements  (also  referred  to  as 
local  marketing  agreements  or  LMAs) 
and  joint  sales  arrangements.  Many  of 
these  business  interrelationships  serve 
legitimate  purposes  and.  indeed,  have 
been  encouraged  by  the  Commission. 
The  Commission  seeks  comment  as  to 
whether  ostensibly  separately  owned 
stations  could  so  merge  their  operations, 
through  a  variety  of  joint  enterprises  or 
cooperative  agreements,  perhaps  in 
conjunction  with  other  nonattributable 
interests,  and  thereby  create  such  close 
business  interrelationships  as  to 
implicate  our  diversity  and  competition 
concerns. 

49.  In  1984.  the  Commission  decided 
to  exclude  debt  from  attribution  on  the 
supposition  that  attributing  debt  would 
severely  restrict  capital  sources  for 
broadcasters,  and  because  debt 
financing  was  the  least  likely  of  all 
financing  sources  to  involve'an  interest 
that  implicates  the  multiple  ownership 
rules.  The  Commission  believes,  at  this 
point,  that  we  should  continue  to 
exclude  such  relationships,  standing 
alone,  from  attribution  under  the 
multiple  ownership  ioiles  because  any 
other  approach  would  severely  impair 
the  ability  of  the  broadcasting'industr> 
to  obtain  necessary  capital.  The 
Commission  would  neither  wish  to 
inhibit  such  a  key  means  of  obtaining 
capital  nor  to  disrupt  existing 
expectations  and  relationships  to  such  a 
degree.  If  any  commenters  disagree  with 
this  conclusion,  the  Commission  invites 
them  to  demonstrate  that  the  benefits  of 
extending  our  attribution  rules  to  debt 
and  other  similar  contractual 
relationships  outweigh  the  significant 
drawbacks.  At  the  same  time,  there  may 
be  circumstances  where  debtholding. 
accompanied  by  a  number  of  other  close 
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business  interconnections,  should  be 
considered  to  be  attributable.  Comment 
is  requested  regarding  the  potential  for 
debt  or  other  nonattributable  interest,  in 
conjunction  with  a  series  of  cooperative 
or  contractual  arrangements,  to  provide 
their  holders  the  ability  to  influence  the 
day-to-day  operations  of  a  licensee,  thus 
implicating  our  competition  and 
diversity  concerns. 

50.  Any  regulation  of  such 
interrelationships  among  broadcasters, 
given  their  varying  forms,  would  require 
case-by-case  review  in  the  context  of 
applications  for  new  stations  of  transfer 
or  assignment  applications.  The 
Commission  seeks  comment  as  to 
whether  the  burdens  and  uncertainty 
created  by  such  review  would  be 
outweighed  by  the  perceived  benefits  of 
addressing  the  concerns  in  this  area, 
and  whether  these  concerns  are  best 
addressed  in  the  context  of  our  real- 
party-in-interest  rules  and  de  facto 
transfer  of  control  challenges.  The 
Commission  also  seeks  comment  as  to 
whether  any  review  of  such  close 
business  interrelationships  should  be 
limited  to  those  markets  where  the  lack 
of  competition  and  diversity  is  a 
particular  concern,  and  how  such 
markets  should  be  deHned.  In  addition, 
should  the  Commission  focus  on 
combinations  of  business 
interrelationships  among  stations  in  the 
same  market  only,  or  do  inter-market 
relationships  among  stations  also 
warrant  review?  The  Commission 
wishes  to  emphasize  that  in  considering 
these  issues  we  are  sensitive  to  the  need 
not  to  inhibit  capital  flow  into  the 
broadcast  industry  or  unduly  disrupt 
existing  financial  arrangements. 

Administrative  Matters 

51.  Pursuant  to  applicable  procedures 
set  forth  in  §§1.415  and  1.419  of  the 
Commission  s  Rules.  47  CFR  1.415  and 
1.419.  interested  parties  may  file 
comments  on  or  before  April  17,  1995. 
and  reply  comments  on  or  before  May 
17. 1995.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  you  must  file  an 
original  plus  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  personal 
copy  of  your  comments,  you  must  file 
an  original  plus  nine  copies.  You  should 
send  comments  and  reply  comments  to 
Office  of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  D.C.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 


Center  (Room  239),  1919  M  Street,  N.W., 
Washington  D.C.  20554. 

52.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission  Rules.  St^ 
generally  47  CFR  1.1202,  1.1203,  and 
1.1206(a). 

Initial  Regulatory  Flexibility  Analysis 

53.  Reason  for  the  Action:  This 
proceeding  was  initiated  to  obtain 
comment  on  whether  the  Commission's 
broadcast  attribution  rules  continue  to 
be  effective  in  serving  their  intended 
goals,  and  on  whether  they  should  be 
revised  in  certain  areas  to  more 
effectively  achieve  those  goals. 

54.  Objective  of  this  Action:  The 
actions  proposed  in  the  iVo//reare 
intended  to  assure  that  the 
Commission's  broadcast  attribution 
rules  effectively  implement  the 
Commission's  broadcast  multiple 
ownership  rules  by  identifying  those 
interest  that  have  the  potential  to 
influence  the  licensee  in  core  operating 
areas,  such  as  programming. 

55.  Legal  Basis:  Authority  for  the 
actions  proposed  in  this  Notice  May  be 
found  in  Sections  4.303.  and  310  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  154,303,310. 

56.  Reporting,  Recordkeeping  and 
Other  Compliance  Requirements 
Inherent  in  the  Proposed  Rule:  If  the 
attribution  rules  are  changed,  the 
Commission  would  have  to  change  the   ' 
reporting  requirements  in  the 
Commission's  annual  ownership  report 
form,  accordingly,  as  the  attribution 
rules  determine  which  broadcast 
interests  must  be  reported  to  the 
Commission  and  are  counted  for 
multiple  ownership  purposes. 

57.  Federal  Rujes  Which  Cherlap, 
Duplicate  or  Conflict  with  the  Proposed 
Rule:  None. 

58.  Description,  Potential  Impact  and 
Number  of  Small  Entities  Involved: 
Approximately  11,000  existing 
television  and  radio  broadcasters  of  all 
sizes  may  be  affected  by  the  proposals 
contained  in  this  decision.  After 
evaluating  the  comments  in  this 
proceeding,  the  Commission  will  further 
examine  the  impact  of  any  rule  changes 
on  small  entities  and  set  forth  our 
findings  in  the  Final  Regulatory 
Flexibility  Analysis. 

59.  Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
and  Consistent  with  the  Stated 
Objectives:  The  Notice  solicits 
comments  on  a  variety  of  alternatives. 

60.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  the 


Conunission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  suggested  in  this 
document.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  the  Notice,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
Regulatory  Flexibility  Analysis.  The 
Secretary  shall  send  a  copy  of  the  Notice 
of  Proposed  Rule  Making,  including  the 
IRFA  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
3.54,  94  Stat.  1164,  5  U.S.C.  601  et.  seq 
(1981)). 
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ACTION:  Further  notice  of  propo.sed 
rulemaking. 

SUMMARY:  The  Commission  proposes  a 
new  analytical  framework  in  which  to 
evaluate  its  television  ownership  rules. 
This  framework  provides  a  more 
stmctured  approach  to  a  comprehensive 
economic  and  diversity  analysis  of  the 
rules.  This  Further  Notice  of  Proposed 
Rule  Making  [FNPRM]  is  issued  in  order 
to  allow  compilation  of  a 
<:omprehensive  record,  using  this  new 
framework,  which  would  enable  the 
Commission  to  make  a  fully  informed 
decision  in  this  important  area. 
DATES:  Comments  are  due  by  Apr.il  17. 
1995,  and  reply  comments  are  due  by 
May  17,  1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Holberg,  Mass  Media  Bureau. 
Policy  and  Rules  Division,  (202)  418- 
2130  or  Robert  Kieschnick,  Mass  Media 
Bureau,  Policy  and  Rules  Division,  (202) 
418-2170. 


SUPPLEMENTAflY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making  in  MM 
Docket  Nos.  87-8  and  91-221,  FCC  94- 
322,  adopted  December  15, 1994,  and 
released  January  17, 1995.  The  complete 
text  of  this  FNPRM  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  N.W. 
Washington,  D.C.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-3800.  2100  M  Street. 
N.W..  Suite  140.  Washington.  DC  20037. 

Synopsis  of  Further  Notice  of  Proposed 
Rule  Making       j  i 

1.  This  FNPRM  proposes  a  new 
analytical  framework  within  which  to 
evaluate  our  owmership  rules  applied  to 
television  stations.  This  new  framework 
provides  a  more  structured  approach  to 
economic  and  diversity  analyses  of  the 
rules.  While  the  Commission  found  the 
comments  received  in  response  to  the 
Notice  of  Inquiry  (56  FR  40847,  August 
16.  1991)  and  Notice  of  Proposed  Rule 
Making  [NPRM]  (57  FR  28163.  June  24, 
1992)  in  this  proceeding  useful,  we 
believe  that  the  issuance  of  this  FNPRM 
is  necessary  to  permit  compilation  of  a 
record  based  upon  this  new  framework 
which  will  enable  us  to  make  a  fully 
informed  decision  in  this  important 
area.  Additionally,  the  Commission 
solicits  further  comments  in  MM  Docket 
No.  87-8.  Television  Satellite  Stations, 
on  the  treatment  of  satellite  television 
stations  under  our  ownership  rules. 

2.  This  review  of  the  television 
ownership  rules  originated  as  a  result  of 
a  1991  report  developed  by  the 
Commission's  Office  of  Plans  and 
Policy,  which  found  that  the  market  for 
video  programming  had  undergone 
tremendous  changes  over  the  previous 
fifteen  years,  and  that  new  competition 
to  "traditional"  broadcast  services  had 
affected  the  ability  of  broadcast  services 
to  contribute  to  a  diverse  and 
competitive  video  programming 
marketplace.  The  Notice  of  Inquiry 
initiating  this  proceeding  thus  solicited 
comment  on  whether  the  Commission's 
existing  ownership  rules  and  related 
policies  should  be  revised  to  enable 
television  licensees  to  be  more 
responsive  in  meeting  this  competition. 
The  subsequent  Notice  of  Proposed  Rule 
Making  was  issued  to  consider  changes 
to  several  long-standing  structural  rules 
governing  the  television  industry, 
including  the  rules  limiting  the 
ownership  interests  that  a  person  or 
entity  may  have  in  television  stations  on 
both  the  national  and  local  level.  The 
Commission  also  solicited  comment  on 


certain  rules  governing  the  relationship 
between  a  network  and  its  affiliates. 

3.  This  FNPRM  considers  the  effects 
of  several  major  developments  since  the 
1992  NPRM  that  have  altered  the 
telecommunications  landscape  and 
accentuated  the  need  to  further  explore 
the  desirability  of  modifying  the  TV 
ovraership  rules.  In  particular,  the 
Commission  has  re-regulated  cable 
television  pursuant  to  Congressional 
mandate,  leading  to  rate  reductions  and 
raising  the  prospect  of  increased  cable 
penetration.  DBS  and  wireless  cable 
(MMDS)  are  becoming  increasingly 
important  players  in  the  video 
marketplace,  and  some  telephone 
companies  may  soon  begin  to  provide 
video  dialtone  service.  These 
developments  increase  the  number  of 
competitors  broadcast  TV  stations  face 
and  thus  may  justify  loosening  the 
restrictions  on  broadcast  television 
station  ownership.  Thus  the 
Commission  wishes  to  analyze  the 
extent  to  which  our  TV  ownership  rules 
should  explicitly  account  for  these 
competing  media.  Finally,  in  1992,  the 
Commission  adopted  a  regulatory 
scheme,  recently  reaffirmed  and 
clarified,  governing  LMA  rules  for  radio 
and  wishes  to  consider  whether  similar 
rules  should  be  adopted  for  TV. 

I.  Competitive  Analysis  of  Television 
Broadcasting 

Framework  for  Competitive  Analysis 

4.  The  purpose  of  competitive 
analysis  is  to  describe  the  markets  at 
issue  in  light  of  established  economic 
theory  and  legal  precedent  to  determine 
how  the  current  market  structure  and 
regulatory  schemes  affect  competition 
and  consumer  welfare.  The 
Commission's  competitive  analysis  of 
the  rules  at  issue  in  this  proceeding 
focuses  upon  whether  and  to  what 
extent  market  power  exists  and  is  being 
exercised,  and  what  effect  these  rules 
have  on  the  existence  and  exercise  of 
this  market  power.  This  analysis 
requires  two  steps:  (1)  Definition  of  the 
relevant  product  markets,  and  (2) 
examination  of  these  markets'  structure 
for  evidence  of  the  existence  and 
exercise  of  market  power.  A  standard 
method  to  define  the  product  market 
within  which  a  particular  firm  operates 
is  to  ask  the  question:  If  this  firm  raised 
the  price  of  its  produce,  to  what  degree 
would  consumers  continue  to  purchase 
that  product  or  turn  to  the  products  of 
other  firms,  and  what  are  these  other 
products  and  other  firms?  After  this  set 
of  relevant  products  is  determined,  the 
geographic  extent  of  the  market  is 
outlined.  In  general,  the  geographic 
market  refers  to  the  area  where  buyers 


of  the  particular  product  can  practicably 
turn  for  alternative  sources  of  supply,  or 
the  area  in  which  sellers  sell  this 
product.  A  useful  technique  in 
determining  the  geographic  extent  of  the 
market  is  to  examine  the  geographic 
region  where  buyers  would  buy  and 
where  sellers  would  sell  in  response  to 
a  "small  but  significant  and 
nontransitory"  price  increase  by  any 
firm  in  that  market.  No  single 
geographic  market  definition  is  likely  to 
be  decisive  for  all  purposes  in 
examining  a  particular  industry. 

5.  Once  reasonably  interchangeable 
substitutes  are  identified  and  the 
geographic  extent  of  the  market  is 
delineated,  the  participants  in  the 
relevant  product  market  can  be 
identified.  This  identification  allows 
market  shares  to  be  calculated  to 
characterize  the  market's  structure  and 
itsconcentration.  Such  calculations  are 
useful  as  one  component  of  a 
competitive  analysis  of  potential  market 
power.  As  with  many  other  human 
activities,  a  firm's  possession  and  use  of 
market  power  is  a  matter  of  degree.  The 
potential  for  the  exercise  of  market 
power  is  limited  by  the  degree  to  which 
its  consumers  can  turn  to  substitutes, 
the  competition  offered  by  its  existing 
competitors,  the  potential  competition 
offered  by  new  entrants,  and  the  degree 
to  which  its  suppliers  can  sell  their 
product  to  other  firms.  If  the  relevant 
product  markets  are  properly  defined, 
the  ability  of  consumers  to  turn  to 
substitute  products  offered  by  other 
firms  will  already  be  reflected  in  their 
definition.  Market  share  and 
concentration  can  only  be  reasonable 
proxies  to  estimate  market  power  if  the 
market  is  properly  defined. 

6.  Market  power  cannot  be  adequately 
assessed  by  mere  reference  to  market 
shares,  however,  because  other  factors, 
such  as  barriers  to  entry,  can  influence 
the  degree  to  which  market  share 
conveys  market  power.  As  a  result,  in 
addition  to  market  concentration,  the 
conditions  of  entry  in  each  market  mu.st 
be  examined  to  determine  whether  the 
exercise  of  market  power  is  possible. 

Television  Broadcasting's  Relevant 
Markets 

7.  With  the  above  principles  in  mind, 
the  Commission  turns  to  an 
identification  of  the  product  markets 
influenced  by  the  rules  under 
consideration.  We  find  that  TV 
broadcasters  operate  in  three  economic 
markets  relevant  to  the  rules  under 
consideration:  (1)  The  market  for 
delivered  video  programming;  (2)  the 
advertising  market,  and  (3)  the  video 
program  production  market.  For  each  of 
these  markets,  we  need  to  identify  what 
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products  are  relevant  .substitutes  for  one 
another,  who  are  .suppliers  of  these 
prtiducts,  what  is  the  geographic  st;ope 
of  the  relevant  market,  and  how  to 
measure  market  share  for  the  different 
suppliers.  It  is  these  que.stions  to  which 
we  now  turn  for  each  of  television 
t)road(astings  relevant  markets. 

TltP  Delivered  Video  Proi'rnmmrnt> 
Market 

R.  Delinentinn  of  Helexanl  Substitute 
Products  and  Suppliers.  To  identify  the 
relevant  substitutes  to  lielivered  video 
programming,  it  must  be  recognized  that 
Americans  can  spend  their  leisure  time 
doing  other  activities.  The  stability  of 
Americans'  use  of  television  as  a  leisure 
activity  suggests  that  video 
programming  seen  on  television  may  l)e 
a  suffic  iently  different  economit: 
product  from  other  entertainment  so 
that  it  should  be  treated  as  a  separate 
product  market.  However,  parties  are 
reque.sted  to  comment  on  this  view  and 
supply  data  and/or  analysis  which 
demonstrates  the  economic  relevance  of 
their  proposed  substitutes  for  delivered 
video  programming. 

9.  Turning  to  an  idenlifiiation  of 
ec;onomically  relevant  suppliers,  the 
(Commission  is  confronted  by  a  more 
difficult  demarcation  of  this  market. 
Public  broadcast  station  operators 
<;!early  compete  with  commercial 
broadcast  television  operators  for  viewer 
attention.  Cable  system  operators  also 
compete  with  broadcast  television 
stations  and  have  grown  in  importance 
as  a  group  of  suppliers  of  delivered 
video  programming.  The  number  of 
cable  video  networks  and  the  channel 
capacity  of  cable  systems  continue  to 
grow  dramatically.  However,  the 
Com.mission  notes  that  more  than  half  of 
all  viewing  hours  in  cable  households 
during  the  1992-93  season  were  of 
retransmitted  broadcast  signals.  In 
addition,  more  than  one-third  of  all 
households  that  could  subscribe  to  cable 
elect  not  to  do  so.  Because  some 
consumers  choose  not  to  pun;hase  cable 
service,  the  degree  to  which  cable  TV 
channels  are  substitutes  for  broadcast 
television  channels  is  an  issue  on  which 
the  Commission  requests  specific 
comment. 

10.  In  addition  to  cable,  there  are  noiv 
several  emerging  for-subscription 
multichannel  providers  of  video 
programming,  such  as  home  satellite 
dish  service,  wireless  cable  service,  and 
diret;t  broadcast  satellite  service,  which 
may  compete  with  broadcasters  in  the 
same  manner  as  cable.  While  all  the 
above  listed  alternative  suppliers 
currently  provide  some  amount  of 
delivered  video  programming,  we  will 
tentatively  conclude,  for  purposes  of 


this  FNPRM;  commercial  broadcast 
television  operators,  public  broadcast 
television  station  operators,  and  (able 
.system  operators  to  be  e<:onomically 
relevant  alternative  suppliers  of 
delivered  video  programming.  While  Ifie 
Commission  wishes  to  tentatively 
include  some  of  the  othtir  suppliers 
[e.g..  MMDS,  DBS,  VDT,  etc.)  in  our 
demarcation  at  this  time,  we  concede 
that  it  may  not  be  appropriate  to  include 
them  because  their  current  market 
penetration  is  so  low  that  they  are  not 
relevant  substitutes  to  a  majority  of 
Americans.  However,  this  situation  may 
r.'ipidly  change  and  we  solicit  comment 
on  these  tentative  conclusions.  Finally, 
while  VCRs  are  present  in  a  large 
number  of  television  households,  lliey 
do  not  provide  a  complete  schedule  of 
video  programming  and  .so  are  treated  as 
sufficiently  different  as  to  suggest  that 
perhaps  they  should  not  be  I  .u  hided  at 
tliis  time.  However,  commmilers  are 
asked  to  provide  information  on  the 
degree  of  economic  substitutabilitv  of 
all  internatives  considered  above  to  a 
broadcast  TV  station's  video 
programming.  In  submitting  conunents. 
i:onnnenters  should  provide  evidem;e 
on  the  extent  to  which  these  are 
economically  relevant  substitutes  as 
demonstrated  by  their  cro.ss-pri«;e 
ela.sticifies  of  demand  and  supply. 

11.  Delineation  of  the  Market's 
Geographic  Scope.  Beta  use  commercial 
broadcast  television  stations  have  a 
limited  signal  range,  it  appears  that, 
from  these  operators'  perspe<.tive,  the 
"area  of  effective  competition"  is 
geographically  limited.  This  suggests 
that  commercial  broadcast  television 
operators  compete  in  a  "local"  market 
for  delivered  programming.  However, 
the  alternative  suppliers  that  might  be 
ini:luded  in  the  product  market  have 
different  service  areas.  Therefore,  we 
recognize  that  as  competition  and 
technology  change  the  geographic  reach 
of  the  relevant  competitors,  our  notions 
of  the  geographic  scope  of  the  market  for 
delivered  video  programming  may 
change. 

12.  Earlier  comments  suggested 
several  alternatives  for  defining  the 
boundaries  of  the  "local"  market  for 
delivered  video  programming.  While  in 
the  past,  the  Commission  has  used  the 
Grade  B  contour  to  define  a  local 
market,  comments  previously  submitted 
in  this  proceeding  tended  to  suggest  the 
use  of  either  a  smaller  geographic  area 
definition  (the  Grade  A  contour)  or  a 
larger  geographic  area  definition  (the 
DMA).  The  Commission  proposes  to 
continue  to  rely  on  a  contour  overlap 
standard  but  will  consider  the  DMA 
definition  of  "local'*  for  determination 
of  the  relevant  geographic  dimensions  of 


the  market  for  delivered  programming. 
^<owever,  further  comment  is  sought  on 
the  use  of  the  DMA  definition  of  the 
geographic  .scope  of  these  markets.  An; 
DMAs  equally  applicable  for  alternativf 
distributors  su«:h  as  table?  Are  Ihey  too 
l.irge? 

13.  Delineation  of  Market  Power 
Measurement.  To  determine  whether 
market  power  exists,  the  Commission 
must  also  detennine  how  to  measure 
market  concentration  within  the  lot  al 
delivered  viileo  programming  market. 
There  are  four  different  measurement 
scales  that  were  frequently  mentioned 
in  earlier  comments.  They  are:  (1)  Th»; 
number  of  separately  owned  stations  or 
oullels,  [2]  the  audience  share  of  the 
suparately  owned  stations  or  systems, 
(3)  the  number  of  available  <:hannols,, 
and  (4)  the  audience  share  of  the 
separalely  available  channels.  The 
Connnission  tentatively  proposws  to  use 
the  number  of  separately  owned  .stations 
or  outlets  .serving  a  market  as  our  unit 
of  measure.  However,  we  recognize  its 
potential  limitations  and  would  like 
additional  f:omment  on  which  of  these 
four  measurement  stales  the 
Connnission  should  use.  Sptjcifitally,  if 
the  Commission  were  to  u.se  the 
audience  share  of  the  separately 
available  outlets  or  channels,  how 
should  we  address  the  variability  this 
introduces  into  our  television  station 
ownership  rules  because  of  changes  in 
the  number  of  outlets  or  channels 
offered  and  the  popularity  of  those 
outlets'  or  channels'  programming  over 
time?  Further,  if  the  Commission  were 
to  t;ount  the  number  of  available 
channeLs,  how  should  mandated-access 
i:hannels  on  cable  systems  Ikj  included? 
Finally,  comment  is  invited  on  \ho 
conditions  of  entry  and  other  stmilural 
features  of  this  market  which  influence 
the  exercise  of  market  power. 

Advertising  Markets 

National  Advertising  Market 

14.  Delineation  of  Relevant  Substitute 
Products  and  Suppliers.  Examination  of 
available  data  (See  appendix  D  in  the 
full  text  of  the  decision)  suggests  that 
video  advertising  is  the  mass  media  of 
f;hoice  for  advertisers  wishing  to  reach 
national  audiences.  Unfortunately,  the 
Commission  has  no  clear  evidence  on 
the  degree  to  which  all  the  other 
alternatives  reflected  in  Appendix  D  are 
economically  relevant  substitutes  for 
video  advertising.  Consequently  the 
Commission  will  tentatively  consider 
video  adverti.sing  an  economically 
distinct  segment  of  the  national 
advertising  market.  However,  we  solicJt 
any  evidence  that  commenters  can 
provide  which  demonstrates  that  some 
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of  the  other  alternatives  provided  in 
Appendix  D  are  economically  relevant 
substitutes  for  video  advertising  of  the 
national  advertising  market. 

15.  The  Commission  believes  that  the 
primary  suppliers  of  video  advertising 
in  the  national  market  consist  of  the 
broadcast  networks,  program 
.syndicators,  cable  networks,  and 
perhaps  cable  multiple  system  operators 
(MSOs).  The  Commission  tentatively 
excludes  individual  broadcast  television 
-Stations'  and  cable  system  operators' 
sale  of  advertising  to  media  buyers  (i.e.. 
spot  sales)  from  this  market  because 
spot  sales  of  advertising  to  national 
advertisers  are  frequently  made  to  allow 
the  national  advertisers  to  reach  a  more 
targeted  geographic  focus  and  not  to 
reach  a  national  audience.  Further,  at 
this  time,  we  do  not  include  wireless 
cable  operators,  DBS  operators,  or  VDT 
operators  because  they  do  not  presently 
provide  appreciable  amounts  of  national 
advertising.  However,  the  Commission 
solicits  evidence  Which  would 
demonstrate  that  we  have  either 
included  too  many  or  too  few 
alternative  suppliers  of  national  video 
advertising. 

16.  Delineation  of  the  Market's 
Geographic  Scope.  As  stated  earlier,  we 
view  the  national  advertising  market  as 
distinct  from  the  local  advertising 
market.  By  its  very  characterization,  we 
view  this  as  advertising  directed  to  a 
national  audience,  and  hence  national 
in  its  geographic  scope. 

17.  Delineation\of  Market  Power 
Measurement.  To  measure  market  share 
for  the  purpose  of  discerning  the 
fioncentration  of  this  market,  the 
Commission  proposes  to  use  advertising 
revenue.s.  Because  of  data  availability 
concerns,  we  will  pro.xy  this  by 
adverti.ser  expenditures  by  media,  from 
such  sources  as  McCann-Erickson 
Incorporated.  Hovyever.  we  invite 
suggestions  of  altejrnative  measures 
which  might  be  better  indicators  of 
market  share  in  the  national  video 
advertising  markej.  on  the  availability  of 
data  necessary  to  i|Se  the  measure,  and 
on  the  conditions  of  entry  and  other 
structural  features  of  this  market  which 
influence  the  exercise  of  market  power. 

The  Video  Program  Production  Market 

18.  Broadcast  TV  stations  are  al.so 
involved  in  the  video  program 
production  market  through  their 
transmission  of  video  programming 
produced  by  others.  The  competitive 
concern  about  multiple  ovvnership  of 
television  stations  in  this  market  is  one 
of  either  monopsony  or  oligopsony 
power— i.e.,  the  ability  of  one  or  several 
firms  to  artificially  restrict  the 


consumption  of  programming  or  price 
paid  for  programming. 

19.  Delineation  of  Relevant  Substitute 
Products  and  Suppliers.  The  products 
involved  in  the  video  program 
production  market,  from,  movies  to  first- 
run  syndicated  television  series,  are 
readily  distinguishable  from  other  types 
of  programming,  like  radio 
programming,  and  are  therefore  relevant 
substitutes.  There  are  a  number  of 
sellers  and/or  suppliers  in  this  market, 
including  program  production 
companies,  broadcast  television 
networks,  movie  studios,  and 
synditators. 

20.  Broadcast  television  stations  are 
major  buyers  of  video  programs  and 
typically  acquire  the  video  programs 
they  deliver  to  consumers  in  one  of 
three  ways.  First,  a  broadcaster  can 
affiliate  with  a  broadcast  network  and 
obtain  an  entire  package  or  schedule  of 
programming  directly  from  its  network 
(the  network  "feed").  For  clearing  its 
airtime  for  network  programming,  an 
affiliate  is  compen.sated  according  to  the 
time  of  the  day  it  clears  time  for 
network  programming  and  the  size  of  its 
potential  audience.  Second,  television 
broadcasters  can  also  obtain 
programming  from  suppliers  called 
"syndicators"— national  or  regional 
entities  that  sell  programming  to 
television  stations  on  a  market-by- 
market  basis.  Finally,  television  stations 
can  produce  their  own  programming. 
Network  affiliates  and  independent 
stations  both  generally  air  such  locally- 
originated  programming  as  local  news 
and  sporting  events. 

21.  Over  the  last  1.5  years,  the  list  of 
additional  buyers  of  video  programs  for 
delivery  to  consumers  has  grown.  This 
increa.se  in  potential  purchasers  would 
seem  to  imply  that  there  is  competition 
among  buyers  of  video  programming 
and.  thus,  concerns  that  television 
broadcasting  companies  e.xercise 
oligopsony  power  in  the  purchase  of 
video  programs  have  lessened  to  .some 
extent.  However,  the  Commission 
invites  comment  on  this  implication. 

22.  Delineation  of  the  Market's 
Geographic  Scope  1  he  video 
programming  production  maiket  is 
clearly  national  and  perhaps 
international  in  scope,  because 
television  broadcasters  obtain  a  large 
portion  of  their  programs  from  national 
providers.  The  fact  that  television 
broadcasters  produce  some 
programming  locally  does  not  detract 
from  the  national  scope  of  this  market, 
because  the  television  broadcasters 
could  reasonably  turn  to  national 
sources  of  supply  for  programming. 

23.  Delineation  of  Market  Power 
Measurement.  The  Commission 


proposes  to  use  expenditures  on  video 
programming  as  the  proper  means  of 
determining  market  shares  for  the 
purposes  of  examining  the  buying 
power  of  the  relevant  purchasers  of 
video  programming.  Commenters  are 
requested  to  discuss  whether  this  a 
proper  measure  for  assessing  the 
potential  for  oligopsony  power  in  this 
market  and  on  the  conditions  of  entry 
and  other  structural  features  of  this 
market  which  influence  the  exercise  of 
market  power. 

Tentative  Economic  Conclusions 
24.  Above,  the  Commission  has 
reached  a  series  of  tentative  conclusions 
about  the  three  markets  that  bro.idtast 
television  stations  are  involved  in  that 
are  important  to  consider  in  the  context 
of  this  FNPRM.  The  Commission  will 
assume  these  delineations  of  relevant 
substitutes  and  suppliers,  geographic 
scope,  and  measures  of  market  power 
for  the  market  for  delivered 
programming,  the  market  for 
advertising,  and  the  video  program 
production  market  in  subsequent 
analyses  of  the  effect  of  broadcast 
ownership  rules  under  consideration. 
To  aid  the  reader,  the  Commission  set 
out  the  alternatives  in  Appendix  E  of 
the  full  text  of  the  decision,  and  those 
starred  alternatives  that  will  be 
tentatively  used  as  working  assumptions 
about  the  relevant  markets  in  further 
discussion.  Clearly  these  delineations 
should  be  the  focus  of  comments  on  our 
competitive  analysis  of  television 
broadcasting,  and  so  are  subject  to 
change  based  upon  comments  and 
evidence  received  in  response  to  the 
FNPRM. 

25.  In  analyzing  the  economic  effects 
of  the  rules  under  consideration,  the 
Commission  assumes  the  above  product 
market  descriptions,  and  considers:  (1) 
Whether  the  existing  evidence  points 
currently  to  exercise  of  market  power 
(focusing  upon  prices  in  the  different 
markets);  and  (2)  whether  relaxing  the 
current  rules  will  substantially  increase 
the  concentration  of  these  markets  to 
levels  which  raise  concerns  about  the 
potential  for  the  exercise  of  market 
power? 

II.  Diversity  Analysis  of  Television 
Broadcasting 

26.  The  Commission  has  historically 
examined  the  effectiveness  of  its 
broadcast  regulations  in  achieving 
diversity  goals  by  primarily  assessing 
diversity  within  the  broadcasting 
industry,  on  national  and  local  levels. 
However,  due  to  the  increasing 
availability  of  a  variety  of  video 
programming  sources,  the  Commission 
believes  that  a  new  framework  for 
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asses,sing  diversity,  which  takes  into 
account  the  developments  in  the 
communications  marketplace  and 
which  captures  the  rigor  of  our 
et:onomic  analysis  may  be  appropriate. 
27.  In  the  fufi  text  of  this  FNFRM.  the 
Commission  lays  out  its  traditional 
diversity  goals  and  approaches  for 
achieving  them,  raises  questions 
concerning  new  approaches  for  defining 
diversity,  and  .seeks  comment  on  how  to 
apply  a  framework  for  assessing  the 
efficacy  of  broadcast  regulations  in 
achieving  these  goals.  More  specifically. 
Section  IV  A  de.scribes  the  three  types 
of  diversity  that  the  Conunission'r.  rules 
have  at'empted  to  foster — viewpoint, 
outlet  and  source  diversity,  and  the  two 
basic  techniques  the  Commission  has 
used  to  achieve  these  diversity  goals — 
diret:t  means  (such  as  nonenfertainmeni 
programming  guidelines)  and  indirect 
means  (like  our  structurally-based 
ownership  rules).  Section  IV  B.  then 
considers  new  approaches  to  ensure 
diversity,  and  Set.tions  IV  C  and  D  set 
forth  possible  methods  for  defining 
what  markets  should  be  evaluated  to 
determine  whether  the  Commi.ssion's 
diversity  goals  are  being  served  by  the 
particular  broadcast  regulation  in 
question.  Section  IV  C  proposes  a 
broadening  of  the  "product"  market  that 
the  Commission  has  traditionally 
examined  for  diversity  purposes,  to  go 
beyond  just  broadca.st-delivered  video 
programming  received  in  the  home,  and 
Section  IV  D  di.scusses  the  geographic 
markets  the  Commission  would 
examine  in  determining  whether  its 
diversity  goals  are  being  furthered  by 
the  broadca.st  regulation  in  qiiestion. 

28.  Once  the  Commission  has 
determined  the  appropriate  produt.l  and 
geographic  markets  that  are  relevant  for 
asses.sing  whether  the  diversity  goals  of 
a  rule  are  being  met.  we  will  examine 
each  rule  at  issue  by  (a)  identif>ing 
which  diversity  goal  or  goals  fhw  n:!e 
seeks  to  foster  (f?.g..  viewpoint,  outlet 
and/or  source),  (b)  determining  whether 
the  ni!e  in  fact  fosters  such  goals  in  the 
relevant  markets,  and  (c)  deciding 
whether,  in  those  markets,  there  is  a 
need  for  continued  regulation  to 
maintain  or  increa.se  existing  levels  of 
diversity. 

III.  National  Ownership  Rule 

29.  Currently,  a  <:ompany  is  limited  to 
owning  12  broadcast  TV  stations 
nationally  in  different  \cn\a\  markets  and 
to  a  maximum  aggregate  25%  national 
audience  reach.  The  reach  limit 
presently  prevents  a  group  owner  from 
owning  television  .stations  in  each  of  the 
12  largest  markets.  The  national 
networks  and  some  other  group  owners 
have  concentrated  their  station 


purchases  on  stations  lo<:ated  in  markets 
with  the  largest  audiences.  As  a  result 
of  this  strategy,  some  group  ovyners  have 
reached  the  25%  audience  reach  limit 
before  they  have  acquired  12  stations. 
Thus,  it  appears  that  for  many  of  the 
existing  national  TV  group  owners,  the 
25%  national  audience  rea<:h  limit  is  the 
more  binding  regulatory  constraint  on 
group  acquisition  of  additional  stations 
nationally.  In  order  to  examine  whether 
the  national  ownership  limits  should  be 
relaxed,  the  full  text  of  this  FNPRM 
presents  first  a  competitive  analysis  and 
then  a  diversity  analysis. 

Effects  on  Competition 

30.  In  conducting  the  coiii pet i live 
analysis,  the  Commission  .seeks  to 
examine  the  effects  of  relaxing  these 
rules  on  the  potential  competitiveness 
of  the  markets  for  delivered  video 
programming,  advertising,  and  video 
program  production.  The  primary  fo«;us 
in  each  of  these  discussions  is  on  the 
effect  of  changing  the  rules  on  the 
concentration  of  the  market.  As  a 
consequence  of  these  analyses,  the 
FNPRM  .solicits  comments  on  a  niitnl)er 
of  Lssues  such  as:  (1)  The  effect  of 
relaxation  of  the  national  ownership 
limits  on  competition  in  the  lo«:aI 
market  for  delivered  video 
programming;  (2)  the  effect  of  relaxation 
of  the  national  ownership  limits  on 
competition  in  lcx:al  advertising 
markets;  (3)  evidence  concerning 
economies  in  the  distribution  of  video 
programming  which  may  accrue  to 
group  owners  of  television  stations, 
partii;ularly  if  the  commenters 
distinguishes  between  the  effects  of 
owning  a  group  of  stations  and  the 
effects  of  affiliating  with  a  network;  and 
(4)  the  effec.t  relaxation  of  national 
group  ownership  limits  migiil  have  on 
the  prices  of  broadca.st  television 
stations,  with  its  attendant  effect  on  the 
ability  of  minorities  to  acquire  bro.idcasl 
television  stations. 

Effects  on  Diversity 

31.  In  conducting  the  diversity 
analysis,  the  Commission  seeks  to 
examine  the  effects  of  relaxing  these 
rules  on  the  diversity  of  viewpoints 
available  to  the  public,  paying  particular 
attention  to  the  diversity  of  voices.  The 
FNPRM  notes  that  one  of  the  premises 
of  the  national  television  ownership 
limitations  has  been  that  pl.-ii:ing 
limitations  on  the  number  of  stations  a 
parly  can  have  a  cognizable  interest  in 
promotes  diversity  outlets  and 
viewpoints,  and  limits  the  degree  of 
i;onlrol  over  viewpoints  expressed 
nationally  that  any  entity  could  liave 
thus  furthering  First  Amendment  goals. 
However,  while  the  national  ownership 


rules  may  foster  these  goals,  and 
especially  outlet  diversity,  the  rules  may 
not  be  essential  to  achieving  such 
diversity.  It  appears  that  such  factors  as 
intjeased  video  media  competition, 
network  affiliation  and  diversity  on  the 
local  level  all  favor  alteration  of  the 
national  ownership  limitations.  While 
the  Commission's  analysis  suggests  that, 
from  a  diversity  .standpoint,  changes  in 
the  current  national  ownership 
limitations  may  be  warranted, 
commenters  .should  nevertheless 
address  what  effect,  if  any,  group 
ownership  and  consolidation  of 
ownership  nationally  would  have  on 
viewpoint  diversity  in  news  and  public 
affairs  programming,  especially  lo<.ally. 
Additionally,  for  national  new<J, 
network  affiliated  stations  primarily  use 
their  network  affiliation  to  provide 
national  news  programming,  and 
broadcast  networks  must  compete  with 
each  other  and  with  table  news 
networks  in  providing  national  news. 
Consequently,  we  ask  whether  changing 
national  group  ownership  rules  would 
have  any  impact  on  the  delivery  of 
national  news  and.  if  so,  what  that 
impact  would  be.  Finally,  given  that  the 
pursuit  of  lurga  audiences  may  drive  all 
licensees — whether  group  owners  or 
not — towards  the  exclusion  of 
controversial,  non-mainstream  subjects 
from  their  programming,  does 
ownership  diversity,  indeed," have  :• 
major  effer.t  on  viewpoint  diversity  with 
respef:t  to  television? 

Tentative  Proposals 

32.  The  Commission  tentatively 
c;oncludesthat  liberalization  of  the 
national  ownership  limits  would  nut 
have  an  adverse  impact  upon 
i;ompetitivenes.s  of  the  markets  for 
delivered  video  programming.  ti)e 
market  for  advertising,  or  the  video 
program  production  market.  Nor  do  we 
believe  that  raising  the  national 
ownership  limits  would  have  serious 
adverse  effects  on  diversity.  1  hernfore. 
the  Commission  proposes  raising 
national  ownership  limits  and  seeks 
comment  about  the  manner  in  which 
these  limits  should  be  expre.ssed  {e.g  , 
number  of  stations  or  outlets,  number  ol 
stations  or  outlets  with  a  reach  cap, 
reach  cap  without  any  limit  on  the 
number  of  st.itions  or  outlets,  or 
audience  .share  tap)  and  the  extent  to 
which  they  should  be  raised.  The 
Commission  believes  that  changes  in  the 
national  multiple  ownership  rules 
should  be  incremental  in  order  to  avoid 
signifiiant  dislocation  in  the  television 
industry. 

33.  The  NPRM  in  this  pro«;eeding 
proposed  several  adjustments  to  the 
multiple  ownership  rules,  which 
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commenters  should  consider  in  the 
context  of  this  decision.  The  NPRM 
proposed  amending  the  national 
numerical  limit  to  permit  common 
ownership  of  18.  20  or  24  television 
•stations  and  altering  the  national  reach 
restriction  to  permit  a  group  owner  to 
reach  30  or  35  percent.  Alternatively, 
the  NPRM  sought  comment  on  whether 
to  modify  only  the  numerical  limit, 
retaining  the  25  percent  reach  limit. 
Commenters  were  mixed  in  their 
responses  to  each  of  these  proposals  and 
provided  little  structured  analysis  by 
which  we  could  compare  contraisting 
positions.  Consequently,  comments  are 
requested  on  these  proposals  which  are 
structured  in  a  manner  consistent  with 
the  analytical  framework  proposed 
herein. 

34.  Comment  is  also  invited  on  the 
following  new  proposal.  The 
Commission  could  eliminate  the 
numerical  station  limit  entirely,  and 
allow  the  reach  limit  to  increase  by 
some  fixed  percentage,  such  as  5% 
every  3  years,  until  the  reach  limit  rises 
to  50%.  the  final  limit.  During  this 
period,  the  Commission  would  monitor 
the  relevant  markets  and  determine 
whether  or  not  problems  have  arisen 
which  call  for  a  halt  in  the  relaxation  of 
the  national  ownership  limit.  The 
Commission  believes  that  formulating 
national  limits  only  in  terms  of  reach, 
rather  than  in  conjunction  with  a 
number  of  stations  limit,  may  be 
preferred  because  it  captures  the 
relevant  dimension  of  interest  (i.e..  the 
total  audience  potentially  available)  and 
it  allows  companies  flexibility  to  own 
either  a  few  stations  serving  large 
population  markets  or  a  larger  number 
of  stations  serving  small  population 
markets.  In  addition  to  these 
advantages,  it  may  be  desirable  to  allow 
the  reach  limit  to  rise  gradually  rather 
than  immediately  to  50%.  in  order  to 
monitor  industry  changes.  Parties  are 
encouraged  to  comment  on  all  the  above 
proposals  and  any  others  they  wish  to 
suggest. 

35.  In  applying  the  above  to  full 
power  stations,  we  note  that  UHF 
stations  are  now  attributed  with  only  50 
percent  of  their  theoretical  reach  within 
the  ADI.  The  Commi.ssion  incorporated 
this  adjustment  in  the  1984  rules  to 
account  for  the  physical  limitations  of 
the  UHF  signal.  Tlie  Commission  seeks 
comment  on  whether  this  adjustment 
should  be  retained!.  Similariy  the 
Con^mission  similarly  seeks  comment 
on  whether  and,  if  so,  to  what  extent, 
there  remains  a  disparity  between  \'HF 
and  UHF  signal  propagation  and  how 
this  should  affect  the  UHF  discount,  if 
at  all.  In  this  regard,  tromment  is  also 
invited  on  whether,  should  the  UHF 


discount  be  modified,  existing  group 
owners  should  have  the  reach  discount 
for  any  currently  owned  UHF  stations 
"grandfathered."  or  whether  this  should 
be  done  only  where  divestiture  would 
otherwise  result  from  a  new  UHF  reach 
rule  that  no  longer  reduced  the 
theoretical  reach  by  50%. 

36.  Next,  the  Commission  notes  that 
a  television  station  that  qualifies  as  a 
satellite  is  exempt  from  the  national 
ownership  restrictions.  Because  the 
Commission,  in  this  proceeding  is  now 
considering  modifying  all  aspects  of  the 
national  and  local  ownership  rules  in 
this  proceeding,  we  believe  it  is 
appropriate  to  incorporate  MM  Docket 
87-8  (Second  Further  Notice  of 
Proposed  Rule  Making  at  56  FR  42306. 
August  27,  1991;  Report  and  Order  at  56 
FR  31876,  July  12,  1991)  the  out.standing 
proceeding  on  satellite  television 
stations  and  resolve  such  ownership 
matters  in  this  proceeding.  In  light  of 
the  proposed  treatment  of  local 
marketing  agreements  in  this  FNPRM. 
we  invite  comment  on  whether  satellite 
television  stations  should  continue  to  be 
exempted  from  the  national  multiple 
ownership  rules. 

VI.  Local  Ownership  Rule 

37.  The  local  ownership  rule  prohibits 
common  ownership  of  two  television 
stations  whose  grade  B  contours 
overlap,  and  is  intended  to  preclude 
ownership  of  more  than  one  television 
.station  in  a  local  community  in  order  to 
promote  competition  and  diversity.  As 
discussed  eariier  herein,  television 
stations  compete  for  viewership  and  sell 
advertising  in  local  markets.  Thus,  it  is 
important  that  the  Commission "s  rules 
ensure  workable  competition  in  local 
markets.  Accordingly,  changes  to  the 
local  ownership  rule  give  rise  to  more 
.serious  concerns  than  changes  to  the 
national  ownership  rule.  The 
Commission  intends  to  carefully 
evaluate  the  economic  factors  that  affe<:t 
the  local  marketplace,  including 
changes  that  occurred  after  the  NPRiM 
was  adopted  in  1992.  We  will  also  look 
at  how  the  proposal  to  modify  the 
contour  overlap  rule  from  Grade  B  to 
Grade  A  is  affected  by  other  proposals 
in  this  FNPRM  and  how  it  and  these 
other  proposals  influence  the  effects  of 
allowing  common  ownership  of 
broadcast  television  stations  with 
contour  overlap  in  a  local  market. 

Effects  on  Competition 

38.  Because  commercial  broadcast 
television  station  operators  effectively 
compete  with  each  other,  with  public 
broadcast  television  stations,  with  cable 
system  operators,  and  others  serving 
their  "local"'  market,  some  existing  large 


markets  for  delivered  video 
programming  appear  to  be 
unconcentrated  when  we  use  either  the 
number  of  independent  operators 
measure  or  the  number  of  channels  of 
programming  measure  for  market  share 
calculations. 

39.  Allowing  one  entity  to  own  more 
than  one  broadcast  TV  station  within  a 
"local"  market  may  permit  the  company 
to  realize  economies  of  scale,  reducing 
the  costs  of  operating  the  two  stations. 
The  Commission  seeks  hard  evidence 
from  commenters  of  the  existence  and 
magnitude  of  such  economies, 
particularly  information  regarding  the 
experience  of  those  group  owners  who 
have  consolidated  pursuant  to  the 
Commissions  relaxed  local  radio 
ownership  rule  and  the  one-to-a-market 
waiver  standard.  Comment  is  also 
invited  on  whether  experiences  with 
respect  to  the  radio  market  can  be  used 
to  predict  the  benefits  of  relaxing 
ownership  rules  in  local  television 
markets. 

40.  Allowing  a  company  to  own  more 
than  one  broadcast  TV  station  in  a  local 
market  might  give  the  company  the 
economic  power  to  raise  video 
advertising  rates  within  the  local  .service 
area.  if.  by  virtue  of  the  combination, 
the  local  market  became  sufficiently 
concentrated.  Evidence  on  whether 
significant  market  power  in  the  local 
advertising  market  already  exists  is 
mixed.  Further,  at  this  time,  it  is  not 
clear  whether  cable  system  operators 
offer  effective  competition  to  broadca.st 
station  operators  in  providing  local 
advertising.  It  is  al.so  not  clear  how 
substitutable  radio  and  newspaper  lo«al 
advertising  is  for  broadcast  television 
local  advertising.  Interested  parties  are 
asked  to  provide  whatever  data  and 
analysis  they  can  on  the  substitulability 
of  these  media  in  the  local  advertising 
market  at  present  and  in  the  future. 
Assuming  that  they  are  not  effective 
substitutes,  comment  is  also  requested 
on  how  many  independent  providers  ot 
local  video  advertising  are  necessary  to 
ensure  effective  competition  in  this 
market.  Statistical  evidence  supporting 
comments  will  espec  iailv  be  welcome. 

41.  Television  stations  pun.ha.se  or 
barter  for  video  programming  in  a 
national  market  in  the  sense  that 
produc;ers  of  video  programming 
typically  create  product  which  is 
marketed  to  be  broadcast  in  more  than 
one  local  market.  However,  the  program 
market  could  be  affected  if  Commission 
relaxation  of  the  local  ownership  rules 
permitted  one  or  a  lew  broadcast  station 
owners  to  exercise  significant  market 
power  in  the  purchase  of  video 
progranuning.  The  result  might  he  that 
suppliers  of  video  programming  would 
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he  forced  to  sell  their  product  at  below 
competitive  market  prices  in  order  to 
pain  access  to  the  local  market 
controlled  by  one  or  a  few  local  group 
owners.  However,  the  ever  increasing 
number  of  alternative  providers  of 
delivered  video  programming  in  just 
about  every  major  market  may  mitigate 
the  potential  distortion  of  video 
programming  prices  through  an  entity's 
control  of  broadcast  access  to  television 
sets  in  a  local  market  by  providing 
program  producers  with  additional 
outlets  for  their  product.  The 
Commission  solicits  comment  on  this 
point  and  evidence  on  the  potential 
market  power  in  the  purchase  of  video 
programming  in  different  markets  if  we 
were  to  relax  the  local  ownership  rule. 

42.  As  with  relaxing  the  national 
ownership  hmits,  relaxing  local 
ownership  limits  could  increase  the 
price  of  broadcast  television  stations. 
The  potential  for  increased  prices  of 
broadcast  TV  stations  is  troubling  in 
light  of  the  limited  financial  abiHty  of 
minorities  and  women  to  purchase  TV 
stations.  The  Commission  addressed 
issues  relating  to  the  difficulties  of 
minorities  and  women  in  obtaining 
access  to  capital  in  a  Notice  of  Proposed 
Rule  Making  in  MM  Docket  94-150 
(FCC  94-324,  adopted  December  15, 
1994,  and  released  January  12, 1995). 
We  ask  for  comment  and  analysis  of 
these  issues. 

43.  The  Commission  is  also  concerned 
about  the  possibility  that  changes  in  the 
local  ownership  limits  may  adversely 
affect  the  pool  of  independent  television 
stations  available  for  acquisition  by  and/ 
or  affiliation  with  nascent  broadcast 
networks.  Consequently,  we  solicit 
comment  on  the  effects  of  allowing 
station  ownership  consolidation  at  the 
local  level  on  the  future  development  of 
these  nascent  broadc:ast  networks.  A 
separate  but  related  concern,  is  with 
allowing  the  owner  of  a  station  affiliated 
with  or  owned  by  an  established 
broadcast  network  to  own  another 
broadcast  television  station  serving  the 
.same  market.  This  possibility  may 
confer  on  such  an  owner  more  market 
power  than  would  arise  from  an 
independent  station  operator  acquiring 

a  second  station  in  the  market. 
Comment  is  sought  on  the  importance  of 
this  concern. 

Effects  on  Diversity 

44.  The  Commission's  concern  with 
diversity  is  most  acute  with  respect  to 
lo<:al  ownership  issues.  The 
Commission  has  consistently  believed 
that  a  reduction  in  local  outlet  diversity 
would  translate  into  a  reduction  of 
viewpoint  diversity.  While  the  existing 
duopoly  rule  may  foster  diversity  by 


assuring  that  only  one  television  outlet 
in  a  given  market  can  be  owned  by  a 
single  entity  or  individual  (assuring  that 
each  local  television  outlet  is  owned  by 
a  different  person  or  entity),  we  believe 
it  is  appropriate  to  solicit  comments  on 
whether  the  rule  remains  essential  in  its 
current  form  to  ensure  diversity. 

45.  In  recent  years  the  totality  of 
information  outlets  on  the  local  level 
has  increased.  In  a  recent  radio 
ownership  proceeding  (Report  and 
Order  in  MM  Docket  No.  91-140,  57  PR 
18089.  April  29. 1992).  the  Commission 
found  that  the  abundance  of  radio  and 
other  media  outlets  now  available 
"make  clear  that  the  local  marketplace 
is  far  more  competitive  and  diverse — 
indeed,  has  been  virtually 
transformed — since  the  local  owTiership 
rules  were  first  promulgated."  On  this 
basis,  the  Commission  liberalized  the 
duopoly  rule  with  respect  to  radio. 

46.  With  respect  to  television,  because 
of  the  fewer  number  of  broadcast 
television  stations  than  broadcast  radio 
stations,  we  must  be  cautious  in  our 
analysis  of  outlet  diversity,  and  the 
impact  of  mergers  among  TV  stations  on 
the  local  level  on  such  diversity. 
Further,  it  should  be  recognized  that  the 
apparent  level  of  television  outlet 
diversity  may  not  reflect  what  is  in  fact 
available  to,  or  obtainable  by,  many 
consumers.  For  example,  cable  and 
other  subscription  services  are 
perceived  to  provide  an  alternative 
video  outlets.  How,  if  at  all,  should  the 
portion  of  viewers  that  chooses  not  to 
subscribe  affect  our  analysis  of  available 
programming  outlet.s?  Is  an  outlet  of 
opinion  less  available  simply  because  it 
is  not  popular  or  is  more  costly?  Further 
comment  is  requested  on  the  degree  to 
which  such  fee-based  sources  and 
outlets  for  video  programming  provide 
true  alternatives  to  over-the-air 
television  for  purposes  of  ensuring 
viewpoint  diversity. 

Tentative  Proposals 

47.  The  Commission  sets  out  one 
specific  proposal  and  requests  comment 
on  other  possible  rule  changes.  The 
current  rule  prohibits  common 
ownership  of  broadcast  television 
stations  with  overlapping  Grade  B 
contours.  The  Commission  believes  that 
the  record  already  established  in  this 
proceeding  is  sufficient  to  justify 
proposing  to  relax  the  rule  by 
decreasing  its  prohibited  contour 
overlap  from  Grade  B  to  Grade  A. 
Comment  is  sought  on  this  proposal  as 
well  as  on  other  possible  ways  in  which 
the  rule  could  be  modified. 

48.  The  NPRM.  asked  whether  the 
Commission  should  niodify  the  contour 
overlap  rule,  balancing  the  greater 


flexibility  afforded  broadcasters  against 
the  potential  harm  to  our  underlying 
competition  and  diversity  concerns. 
Comment  was  invited  on  whether  the 
predicted  Grade  B  contour  should 
continue  to  determine  prohibited 
overlap,  or  whether  it  should  be 
changed  to  the  Grade  A  contour.  The 
vast  majority  of  commenters  agreed  that 
a  Grade  A  contour  standard  provides  a 
substantially  more  realistic  and  accurate 
measure  of  a  station's  core  market  than 
the  existing  Grade  B  contour  rule.  The 
commenters  also  stated  that  the  switch 
from  a  Grade  B  standard  to  a  Grade  A 
standard  will  increase  broadcasters' 
long-term  viability  by  enabling  them  to 
reap  the  benefits  provided  by 
"economies  of  scale" — without  any 
commensurate  loss  in  program 
diversity.  The  Commission  thus 
proposes  to  modify  this  rule  so  that  joint 
ownership  will  be  precluded  only 
where  there  is  overlap  of  the  Grade  A 
contours.  The  Commission  seeks  further 
comment  on  this  proposal  in  light  of  our 
competitive  and  diversity  analyses  of 
the  television  broadcasting  industry. 
Comment  is  also  requested  on  what  the 
impact  would  be  of  moving  from  a 
Grade  B  to  a  Grade  A  contour  rule  on 
particular  markets.  Further,  how  many 
cases  would  occur  in  which  relaxing  the 
rule  to  a  Grade  A  contour  would  allow 
an  entity  to  own  two  stations  within  a 
single  designated  market  area  or  within 
a  single  metropolitan  statistical  area? 

49.  As  a  separate  matter  from 
whichever  contour  test  the  Commission 
ultimately  decides  to  use,  the  issue 
arises  as  to  whether,  in  at  least  some 
situations,  a  company  should  be 
allowed  to  acquire  stations  with 
overlapping  contours.  The  Commission 
requests  comment  on  whether  to  permit 
common  ownership  in  local  markets, 
such  as  UHF/UHF  combinations  or 
UHF/VHF  combinations,  or  muiniain 
the  current  prohibition  against  contour 
overlap  and  allow  waivers  either  under 
a  presumptive  guideline  or  a  ca.se-by- 
case  basis. 

50.  The  NPRM  asked  whether  or  not 
an  entity  should  be  permitted  to  own 
two  UHF  stations  with  overlapping 
contours.  Comment  was  also  sought  on 
whether  the  Commission  should  permit 
a  UHF  station  to  merge  with  a  VHF 
station  as  a  more  effective  way  of 
preser\'ing  or  improving  the  service  of 
UHF  stations,  and  on  whether  it  would 
be  appropriate  to  consider  such 
consolidations  only  where  a  minimum 
number  of  separately  owned  television 
stations  would  remain  after  the 
propo.sed  combination.  Commenters 
were  very  divided  as  to  whether  the 
economic  benefits  to  licensees 
outweighed  the  potential  harm  to 
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competition  and  diversity.  Commenters 
are  invited  to  submit  further  analyses  of 
these  proposals  with  reference  to  a 
Grade  A  contour  definition  of  the 
relevant  local  geographic  market  for 
purposes  of  establishing  local  television 
ownership  hmits.  However,  commenters 
arguing  that  the  economic  benefits 
outweigh  the  potential  harm  to 
competition  and  diversity  need  to 
provide  more  specific  evidence  of  the 
projected  economic  benefits  as  weighed 
against  the  potential  harm  to 
competition  and  diversity. 

51.  If  the  Commission  were  to 
maintain  the  existing  prohibition 
against  common  ownership  of  broadcast 
television  stations  with  contour  overlap 
but  allow  waivers,  it  must  also  be 
determined  whether  to  follow  a  case-by- 
case  approach.  Parties  may  wish  to 
address  the  factors  the  Commission 
currently  considers  in  one-to-a-market 
waivers,  which  include  the  financial 
condition  of  the  station  to  be  purchased, 
the  competitive  and  diversity 
characteristics  of  the  market,  and 
potential  public  interest  benefits. 

52.  Whether  the  Commission  relaxes 
the  rule  or  adopts  a  waiver  standard,  it 
is  necessary  to  consider  the  number  of 
independent  suppliers  serving  the 
market.  In  a  number  of  our  past 
ownership  proceedings,  the 
Commission  described  and  generally 
took  into  account  the  growth  of  new 
media  that  provide  competitive  and 
diversity  enhancing  ahernatives  to  over- 
the-air  television  (or  radio).  However, 
with  the  exception  of  the  one-to-a- 
market  rule,  the  Commission  fashioned 
the  actual  rule  that  counted  only 
television  stations  or  only  radio  stations 
in  the  local  or  in  the  national  market. 
Given  the  conclusions  discussed  above 
regarding  who  are  the  relevant 
alternative  suppliers  and  the  kind  of 
analysis  we  were  Concerned  with  [e.g.. 
competitive  analysis  versus  diversity 
analysis),  comment  is  invited  on  the 
issue  of  which  market  or  analysis 
should  control  the  determination  of  who 
are  the  independent  suppliers  that  the 
Commission  counts  for  purposes  of 
setting  local  ownership  limits. 

53.  In  determining  the  number  of 
independent  suppliers  for  either 
competitive  or  diversity  analysis  of  a 
relaxation  to  the  contour  overiap  rule, 
the  Commission  must  define  the  region 
in  which  the  count  is  performed.  One 
proposal  is  to  treat  the  overlap  area  as 
the  relevant  region.  Another  proposal 
would  be  to  treat  the  relevant  region  as 
the  DMA  within  which  the  two 
broadcast  television  stations  operate. 
This  second  proposal  might  allow  joint 
owiership  of  two  broadcast  television 
stations  with  contour  overlap  when 


such  joint  ownership  does  not  reduce 
the  number  of  independent  suppliers  in 
their  DMA  below  some  critical  level. 
The  Commission  solicits  comment  on 
both  these  proposals. 

54.  Finally,  should  the  Commission 
decide  to  designate  a  minimum  number 
of  independent  suppliers  that  should 
remain  in  a  local  market,  the  question 
must  be  addressed  of  whether  we 
should  choose  a  number  which  allows 
everyone  in  the  market  currently  to 
acquire  another  station  or  whether  to 
allow  firms  to  be  acquired  on  a  first- 
come  first-served  basis  until  some 
minimum  number  of  independent 
broadcast  television  stations  remain. 
The  Commission  seeks  guidance  on 
which  threshold  number,  if  any,  of 
remaining  independent  suppliers  would 
satisfy  both  competition  and  diversity 
concerns.  Further,  comment  is  solicited 
on  whether  simply  counting  outlets  is 
preferable  to  examining  audience  share 
for  addressing  the  impact  of  an  outlet  on 
our  competitive  and  diversity  concerns. 
Finally,  guidance  is  sought  on  which  of 
the  above  approaches  is  the  preferred 
approach  with  respect  to  these 
concerns. 

II.  The  Radio-Television  Cross- 
Ownership  Rule 

55.  The  radio-television  cross- 
ownership  rule,  or  the  one-to-a-market 
rule,  basically  provides  that  a  company 
cannot  own  both  a  radio  station  and  a 
television  station  located  in  a  given 
"local"  market.  This  rule  was  adopted 
to  limit  any  potential  market  power  in 
the  media  market,  and  to  ensure  a 
sufficient  diversity  of  broadcast  outlets, 
and  was  amended  in  1989  to  permit,  on 
a  waiver  basis,  radio-television  mergers 
as  long  as  the  combination  occurred  in 
one  of  the  top  25  television  markets  and 
30  separately  owned  broadcast  licensees 
remained  after  the  combination,  or  if  the 
waiver  request  involved  a  "failed" 
station,  or  if  the  waiver  request 
satisfactorily  addressed  five  criteria 
relating  to  public  interest  concerns. 
Whether  this  limit  is  still  needed  to 
promote  these  ends  will  be  considered 
in  the  following  discussion. 

Effects  on  Competition 

56.  As  indicated  above,  the 
Commission  tentatively  concludes  that 
delivered  video  programming  and 
delivered  audio  programming  were 
sufficiently  distinct  products  so  as  to 
represent  different  product  markets  for 
competitive  analysis  purposes. 
Commenters  are  asked  to  provide 
information  on  the  nature  and  extent  of 
harm,  if  any,  from  rela.xing  this  rule  on 
these  markets. 


57.  The  main  potential  economic  cost 
of  permitting  the  owmer  of  a  broadcast 
TV  station  to  own  a  broadcast  radio 
station  in  a  local  market,  or  vice  versa, 
appears  to  be  that  it  might  give  the 
company  the  market  power  to  raise  locial 
radio  and/or  television  advertising  rates. 
People  may  listen  to  radio  and  watch 
television  at  different  times  while 
advertisers  might  view  either  means  as 
an  acceptable  substitute  for  getting  their 
message  to  the  same  people.  On  the 
other  hand,  some  advertising  messages 
may  be  more  effective  on  television  and 
others  more  effective  on  radio.  However, 
as  our  eariier  discussion  indicated,  we 
do  not  have  sufficient  evidence  on  this 
issue  to  address  the  effects  of  relaxing 
the  one-to-a-market  rule  on  the  local 
advertising  market.  Assuming  for  the 
purposes  of  soliciting  comments,  that 
they  are  economically  relevant 
substitutes,  then  the  issue  arises  as  to 
how  many  independent  suppliers  of 
local  advertising  are  necessary  to  ensure 
that  these  markets  are  workably 
competitive.  The  Commission  invites 
comment  and  evidence  on  both  these 
issues. 

58.  Earlier  in  the  FNPRM.  the 
Commis.sion  tentatively  concluded  that 
video  programs  are  sufficiently  distinct 
products  that  the  market  for  video 
program  production  should  be 
considered  a  separate  product  market. 
By  this  logic,  the  markets  for  video 
program  production  and  audio  progra.ni 
production  are  arguably  distinct 
markets.  Thus,  market  power  in  the 
video  program  production  market 
should  not  translate  into  market  power 
in  the  audio  program  production 
market,  unless  the  company  already  has 
such  market  power.  However,  these 
program  production  markets  are 
national  markets  and  presumably  the 
national  ownership  limits  for  either 
broadca.sfing  station  type  should 
prevent  a  company  from  acquiring  such 
market  power.  Thus  the  Commission 
sees  no  reason  why  relaxing  the  one-to- 
a-market  rule  should  harm  competition 
in  either  of  these  supply  markets,  but 
seeks  comment  on  this  tentative 
conclusion. 

59.  The  benefits  of  permitting  the 
owner  of  a  broadcast  TV  station  to  own 
a  broadcast  radio  station  in  the  same 
local  market,  or  vice  versa  were 
discussed  in  the  Memorandum  Opinion 
and  Order  in  MM  Docket  No.  87-7  (54 
FR  32639,  August  9,  1989).  The 
company  can  reduce  its  video  and  audio 
programming  costs  through  a  reduction 
in  personnel  and  overhead  expenses 
and  could  use  one  advertising  sales 
force  instead  of  two  for  the  two  .stations. 
This  reduction  in  expense  could  make 
the  joint  enterprise  more  econoniicallv 
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viable  than  the  separate  operations  were 
before  the  combination  took  place.  It 
would  be  important  for  commenters  to 
provide  factual  eviden::e  on  the  size  of 
such  efficiency  gains  so  the  Commission 
could  weigh  them  agfiinst  any  potential 
costs  of  relaxing  the  one-to-a-market 
rule. 


Effects  on  Diversity 

60.  The  radio-television  ("one  to  a 
market'*)  rule  is  intended  to  foster  outlet 
and  viewpoint  diversity  on  the  local 
level.  The  rule  appears  to  be  achieving 
the  diversity  goals  for  which  it  was 
adopted,  but  may  not  be  necessary  in  its 
current  form  to  ensure  competitive  and 
diverse  radio  and  television  markets. 
Nevertheless,  as  noted  above,  diversity 
has  the  most  impact  in  the  local  context 
and  we  must  be  cautious  in  taking  any 
action  that  could  serve  to  reduce  that 
diversity,  particularly  in  smaller 
markets. 

Tentative  Proposals 

61.  The  NPRM  in  this  proceeding 
sought  comment  on  a  variety  of 
proposed  relaxations  to  the  one-to-a- 
market  rule,  including:  (1)  Elimination 
of  the  rule — using  local  limits  of  each 
service  to  prevent  undue  concentration; 
(2)  allowing  common  ownership  of  one 
AM.  one  FM  and  one  TV  station  per 
market:  (3)  allowing  TV-AM 
combinations  only;  and.  (4)  codifying 
current  waiver  criteria  and  applying 
them  to  all  markets,  and  not  just  the  top 
25  markets,  where  30  independently 
owned  voices  remain.  Commenters  were 
generally  in  favor  of  elimination  or 
relaxation  of  the  current  rule,  arguing 
that  the  economies  from  joint  operations 
would  allow  more  stations  to  remain  on 
the  air  and  would  also  permit  licensees 
to  provide  better  ser\'ice  to  the  public. 

62.  The  Commission  tentatively 
concludes  that  there  are  two  alternative 
approaches  towards  modifying  the  one- 
to-a-market  rule.  On  the  one  hand,  the 
Commission  could  find  that  radio 
stations  and  television  stations  do  not 
compete  in  the  same  local  advertising, 
program  delivery,  or  diversity  markets 
and  propose  to  eliminate  this  rule 
entirely  and  rely  on  local  ownership 
rules  to  ensure  competition  and 
diversity  at  the  local  level.  On  the  other 
hand,  the  Commission  could  conclude 
that  radio  and  television  do  compete  in 
some  or  all  of  these  local  markets,  in 
which  case  we  propose  to  allow  radio- 
television  combinations  in  those 
markets  that  have  a  sufficient  number  of 
remaining  alternative  suppliers/outlets 
as  to  ensure  sufficient  diversity  and 
workable  competition.  In  this  regard, 
the  Commission  seeks  comment  on 
whether  "30  separately  owned,  operated 


and  controlled  broadcast  licensees" 
continues  to  represent  the  appropriate 
minimum  requirement,  or  whether 
diversity  and  competition  concerns  can 
be  satisfied  if  a  lesser  number  of 
licensees  remain,  such  as  20.  Further, 
comment  is  invited  on  whether  this 
count  should  be  for  independent 
supplier/outlets  within  a  DMA  or  some 
other  geographic  market  delineation. 
Finally,  the  Commission  notes  that  if 
the  latter  proposal,  to  modify  rather 
than  eliminate  the  rule  were  to  be 
adopted,  we  also  propose  to  continue 
accepting  waivers  for  "failed"  broadcast 
stations  as  currently  provided  for  in 
note  7  of  §  73.3555  of  the  Commission's 
Rules,  and  to  continue  evaluating  other 
waiver  requests  on  the  basis  of  the  five 
considerations  set  forth  in  the  Second 
Report  and  Order  (54  FR  08744,  March 
2. 1989)  and  the  Memorandum  and 
Order  (as  cited  above)  in  MM  Docket 
No.  87-7. 

VIII.  Local  Marketing  Agreements 

Description 

63.  A  Local  Marketing  Agreement 
(LMA)  is  a  type  of  joint  venture  that 
generally  involves  the  sale  by  a  licensee 
of  discrete  blocks  of  time  to  a  broker 
who  tlien  supplies  the  programming  to 
fill  that  time  and  sells  the  commercial 
spot  announcements  to  support  it.  Such 
agreements  enable  separately  owned 
stations  to  function  cooperatively  via 
joint  advertising,  shared  technical 
facilities,  and  joint  programming 
arrangements.  In  MM  Docket  91-140, 
the  Commis.sion  adopted  guidelines 
primarily  applicable  to  the  AM  and  FM 
ser\'ices  for  LMAs.  We  also  decided  that 
TV  station  LMAs  should  be  kept  at  the 
station  and  be  made  available  for 
inspection  upon  request  by  the 
Commission. 

64.  The  NPRM  sought  comment  on 
the  prevalence  of  TV  LMAs,  whether 
they  presented  the  same  types  of 
competitive  and  diversity  concerns  that 
the  Commission  found  in  the  radio 
context,  and  whether  they  should  be 
subject  to  some  limitations.  Few 
commenters  addressed  LMAs,  and  those 
who  did  comment  on  this  issue 
basically  expressed  two  divergent 
general  views:  (1)  That  TV  LMAs  should 
remain  unregulated  absent  evidence  of 
abuse,  irrespective  of  whether  new  TV 
multiple  ownership  rules  are  adopted; 
or  (2)  that  if  the  Commission  did  adopt 
rules  governing  TV  LMAs,  such  rules 
should  be  no  more  restrictive  than  those 
governing  radio  LMAs.  The  Commission 
seeks  further  comment  and  specific 
information  on  this  matter  to  enable  us 
to  choice  between  those  views  and 


adopt  appropriate  guidelines  for  TV 
LMAs. 

65.  Specifically,  the  Commission 
solicits  specific  quantitative  data  about 
TV  LMAs,  indicating  the  number  of 
such  agreements  currently  in  existence. 
If  such  comment  is  not  received,  it  mav 
be  necessary  for  the  Commission  to 
conduct  a  survey  to  obtain  this 
quantitative  data.  Also  do  TV  LMAs 
serve  the  .same  purposes  as  radio  LMAs 
or  are  there  significant  differences 
between  them?  Whait  benefits  accrue  to 
the  parties  involved  in  TV  LMAs?  What 
benefits  aixrue  to  the  public  from  TV 
LMAs? 

Analysis  and  Tentative  Proposals 

66.  The  Commission  believes  that,  to 
ensure  that  TV  stations  using  LMAs 
comply  with  the  TV  multiple  ownership 
rules,  regardless  of  whether  such  rules 
are  modified,  some  guidelines  may  be 
necessary.  We  tentatively  propose  to 
treat  LMAs  involving  television  stations 
in  the  same  basic  manner  as  radio 
station  LMAs.  That  is.  time  brokerage  of 
another  television  station  in  the  same 
market  for  more  than  fifteen  percent  of 
the  brokered  station's  weekly  broadc:ast 
hours  would  result  in  counting  the 
brokered  station  toward  the  brokering 
licensee's  national  and  local  ownership 
limit.s.  If  the  local  TV  multiple 
ownership  rules  are  not  relaxed,  such  an 
attribution  provision  would  preclude 
TV  LMAs  in  any  market  where  the  tinii* 
broker  owns  or  has  an  attributable 
interest  in  another  TV  station. 
Additionally.  TV  LMAs  would  be 
required  to  be  filed  with  the 
Commission  in  addition  to  the  existing 
requirement  that  they  be  kept  at  the 
stations  involved  in  an  LMA. 
Furthermore,  the  TV  LMA  guidelines 
would  allow  for  "grandfathering"  TV 
LMAs  entered  into  prior  to  the  adoption 
date  of  the  FNPRM,  subject  to 
renewability  and  transferability 
guidelines  similar  to  those  governing 
radio  LM,^s. 

67.  To  test  the  appropriateness  of 
these  proposals,  the  Commission  seeks 
comment  on  the  following  issues.  Are 
there  any  compelling  reasons  why  the 
Commission  should  not  apply  the 
existing  radio  LMA  guidelines, 
including  the  filing  requirements,  the 
limitation  on  program  duplication,  and 
the  ownership  attribution  provisions,  to 
TV  LMAs?  If  the  radio  ownership 
attribution  rule  applies  to  TV  LMAs, 
should  the  Commission  u.se  the  fifteen 
percent  benchmark  that  it  used  in  the 
radio  context,  or  is  some  other 
percentage  more  appropriate?  What 
effects,  if  any,  should  LMAs  have  on  tiic 
renewal  expectancy  of  TV  stations? 
What  eifecls.  if  any.  would  these 
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proposed  attribution  guidelines  have  on 
the  ownership  of  TV  stations  by 
minorities  and  women,  and  how  should 
the  Commission  deal  with  such  effects? 

68.  To  avoid  any  unnecessary 
di.sruption  to  existing  contractual 
relationships,  the  Commission  also 
seeks  comment  on  guidelines 
concerning  the  termination, 
transferability  and  renewal  of  TV  LMAs. 
Should  the  contract  rights  associated 
with  existing  TV  LMAs  be  transferable 
when  the  brokering  station  is  sold?  If  so, 
what  restrictions,  if  any.  should  apply? 
Should  TV  LMAs  entered  into  before 
the  adoption  date  of  this  Further  Notice 
be  subject  to  the  same  "grandfathering" 
and  renewability  guidelines  that  govern 
radio  LMAs  as  set  forth  in  the  Second 
Radio  Reconsideration,  supra. 
irrespective  of  whether  the  local  TV 
multiple  ownership  rules  are  modified? 
Specifically,  should  existing  LMAs  be 
"grandfathered"  for  the  remainder  of  the 
initial  term  of  the  LMA  and  then  be 
subject  to  the  governing  local  TV 
multiple  ownership  rules? 

Administrative  Matters 

69.  Pursuant  to  applicable  procedures 
set  forth  in  Section  1.415  and  1.419  of 
the  Commission's  Rules,  47  CFR  1.415 
and  1.419,  interested  parties  may  file 
comments  on  or  before  April  1 7,  1995. 
and  reply  comments  oh  or  before  May 


17,  1995.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
plus  five  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  your  comments,  you 
must  file  an  original  plus  nine  copies. 
You  should  send  comments  and  reply 
comments  to  Office  of  the  Secretary, 
Federal  Communications  Commission 
Washington,  D.C.  20554.  Comments  arid 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  N.W., 
Washington,  D.C.  20554. 

70.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  £.\ 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission  Rules.  See 
generally  47  CFR.  1.1202.  1.1203,  and 
1.1206(a). 

Initial  Begulatory  Flexibility  Act 
Statement 

71.  The  Initial  Regulatory  Flexibility 
Act  Statement  found  in  paragraphs  18 
through  25  (57  FR  at  28166-67)  in  the 
summary  of  the  Notice  of  Proposed  Rule 
Making  in  this  proceeding  remains 
unchanged. 

72.  As  required  by  Section  603  of  the 
Regulatory  Flexihilftv  Act,  the 


Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  proposals  suggested  in  this 
document.  The  IRFA  is  set  forth  in  the 
Notice  of  Proposed  Rule  Making  in  this 
proceeding  as  set  forth  above.  Written 
public  comments  are  requested  on  the 
IRFA.  These  comments  must  be  filed  in 
accordance  with  the  same  filing 
deadlines  as  comments  on  the  rest  of 
this  Further  Notice,  but  they  must  have 
a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
Initial  Regulatory  Flexibility  Analysis. 
The  Secretary  shall  send  a  copy  of  this 
Further  Notice  of  Proposed  Rule 
Making,  including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Public  Law  96-354.  94 
Stat.  1164,  5  U.S.C.  Section  601  et  si-n 
(1981). 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
F(;d(!ra]  Communications  Ojmmission. 
LaVera  F.  Marshall, 
Acting  Secretary. 
IFK  Doc.  9.5-2.')02  Filed  2-1-95;  84.5  iimj 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  of  Office  of 
Management  and  Budget 

laruiary  27. 1995. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.Q 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension  or 
reinstatements.  Each  entry  contains  the 
foUoM-ing  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  Who  will  be  required  or 
asked  to  report;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Clearance  Officer,  USDA.  OIRM. 
Room  404-W  Admin.  Bldg.. 
Washington.  D.C.  20250;  (202)  690- 
2118. 

Revision 

•  Federal  Crop  Insurance  Corporation 
Crop  Insurance  Acreage  Report  and  Unit 

Division  Option  Form  FCI-19  and 

FCI-553 
Individuals  or  households;  Farms; 

1.750.000  responses;  872,500  hours 
Bonnie  L.  Hart.  (202)  254-8393 

•  Federal  Crop  Insurance  Corporation 
Crop  Insurance  Application  and 

Continuous  Contract  FCI-12 
Individuals  or  households;  Farms: 

1.750.000  responses;  147.000  hours 
Bonnie  L.  Hart,  (202)  254-8393 

•  Federal  Crop  Insurance  Corporation 
Production  and  Yield  Report  FCI-19-A 


Individuals  or  households.  Farms; 

1 ,750.000  responses;  437,500  hours 
Bonnie  L  Hart.  (202)  254-S393 

•  Agricuitural  Marketing  Service 

7  CF8  Part  70.  Regulations  for  iroltintary 
Grading  of  Poultry  Products  and 
Rabbit  Products  and  U.S.  Classes. 
Standards,  and  Grades 

PY-32  and  PY-33 

State  or  k>cal  governments;  Busioesses 
or  other  for-ptrofit;  small  businesses  or 
organizations;  31.959  responses:  3,027 
hours 

Martin  Szdieresh.  )r..  (202)  72&-3S06 

•  Forest  Service 

Stale  and  Private  Forestry  Assistance; 
Stewardship  Incentive  Program — 36 
CFR  Part  230 

USDA  Forms  SIP-245.  -36.  -502.  -211. 
-211-1 

Individuals  or  Inmseliolds;  farms; 
businesses  or  other  for-profit;  Federal 
agencies  or  emplo5rEes;  non-profit 
institutions;  small  businesses  or 
organizations;  30.000  responses; 
62.100  hours 

New  CoIIectieii-Einetgency 

•  Agricultural  Marketing  Service 
Ocean  Freight  Rate  Study 
Individuals  or  households;  business  or 

other  for-profit;  farms;  Federal 
Government;  150  responses;  450 
hours 

Kate  E.  Healey  (202).  690-2325 

Larry  K.  Roberson. 

Deputy  Departmental  Clearance  Officer 

|FR  Doc  95-2589  Filed  2-1-95:  8:45  ami 
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Natural  Resources  Conservation 
Service:  Nahunta  Swamp  Watershed; 
Green  and  Wayne  Counties,  NC 

agency:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  of 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conser\'ation  Service 
Guidelines  (7  CFR  part  650);  the 
Division  of  Soil  and  Water 
Conservation.  North  Carolina 
Department  of  Environment,  Health, 
and  Natural  Resources  and  the  Natural 
Resources  Conservation  Service,  United 


States  Department  of  Agriculture,  give 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Nahunta  Swamp  Watershed.  Greene  and 
Wayne  Counties,  North  Carolina. 
FOR  FIMTHER  INFORMATION  CONTACT: 
Dewey  C.  Botts,  Director.  Division  of 
Soil  and  Water  Conservation,  North 
Carolina  Oepart^ment  of  Environment, 
Health,  and  Natural  Resources,  P.O.  Bok 
276U7,  Raleigh,  North  Carolina  27611, 
Telephone  (919)  733-2302  or  Richard  A. ., 
Gallo.  State  Conservationist.  Natural 
Resources  Conservation  Service.  4405 
Bland  Road,  Suite  205,  Raleigh.  North 
Carolina  27609.  Telephone  (919)  790- 
28S8. 

SUPPLEMENTARY  INFORMATION:  The 
Environmental  Assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
adverse  local,  regional,  or  national 
impacts  on  the  environment.  As  a  result 
of  these  findings.  Richard  A.  Gallo.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection.  The  planned 
works  of  improvement  include 
accelerated  technical  and  financial 
assistance  to  apply  land  treatment 
measures  on  7.000  acres  of  cropland  and 
install  15  animal  waste  management 
systems.  Additional  non-federal  funding 
has  been  seciu-ed  for  restoration  of  500 
acres  of  wetlands  (bottomland 
hardwoods)  in  the  flood  plain  of 
Nahunta  Swamp. 

The  Notice  of  A  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  request  at  the  above  address. 
Basic  data  developed  during  the 
environmental  assessment  are  on  file 
and  may  be  reviewed  by  contacting 
Dewey  C.  Botts. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register 

Dated:  January  24, 1995. 
Richard  A.  Gallo, 

State  Conservationist. 

{"This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No 


10.904— Watershed  Protection  and  Flood 
Prevention— and  is  subject  to  the  provisions 
of  Executive  Order;  12372  which  requires 
intergovernmental  bonsultaiion  with  state 
and  local  officials. fj 
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Forest  Service 

Snoqualmie  Pass  Adaptive 
Management  Area  Plan,  Wenatchee 
National  Forest,  Kittitas  County 
Washington  and  ML  Baker-Snoqualmie 
National  Forest,  King  County, 
Washington 


agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
fnvironmental  impact  statement. 


SUMMARY:  The  USDA-Forest  Ser\ice. 
will  prepare  an  environmental  impact 
statement  (EIS)  to  develop  and  evaluate 
a  range  of  alternatives  for  management 
of  the  212.700  acres  in  the  Snoqualmie 
I'ass  Adaptive  Management  Area 
(AMA).  as  directed  by  the  April  13, 
1994  Record  of  Decision  (ROD)  for 
Amendments  to  Forest  Service  and 
Bureau  of  Land  Management  Planning 
Documents  Within  the  Range  of  the 
Northern  Spotted  Owl.  This  area  is 
located  within  both  the  Cle  Elum  Ranger 
District  of  the  Weiietchee  National 
Forest  in  Kittitas  County,  and  the  North 
Bend  Ranger  District  of  the  Mount 
Baker-Snoqualmia  National  Forest  in 
King  County. 

The  alternatives  ivill  be  consistent 
with  the  emphasis  direction  as 
described  in  the  ROD,  which  is  the 
"Development  and  implementation, 
with  the  participation  of  the  U.S.  Fish 
and  Wildlife  Service,  of  a  scientificallv 
crediblp  mmprehensive  plan  for 
providir.j^  !ate-suctessional  forest  on  the 
"checkerboard"  lahds".  This  forest 
Service  proposal  i$  scheduled  for 
completion  no  later  than  December 
1995.  I 

DATES:  Comments  concerning  the  sc  ope 
and  impiementatidn  of  this  proposal 
must  be  received  by  Februarv'  20.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  and  comments  about  this  EIS 
should  be,directed  to  Floyd  J.  Rogalski. 
Project  Planner,  Cle  Elum"  Ranger 
District,  803  West  Wond  Street,  Cle 
Elum.  Washington '98922:  Phone  509- 
674-4411.  ext.  315. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  is  initiating  this  action  in 
response  to  the  Snoqualmie  Pass  AMA 
f?mphasis  direction,  on  page  D-16  of  the 
ROD  for  Amendments  to  Forest  Spr\  ice 
and  Bureau  of  Land  Management 


Plaiming  Documents  Within  the  Range 
of  the  Northern  Spotted  Owl. 

The  Snoqualmie  Pass  AMA  is  a 
212.700  acre  portion  of  tl)e  North 
Cascades  east  of  North  Bend  and  west 
Cle  Elum,  along  Interstate  90.  Most  of 
the  AMA  is  within  the  Wenatchee 
.National  Forest.  The  western  portion  is 
within  the  Mt.  Baker-Snoqualmie 
National  Forest.  The  vegetation  in  the 
area  varies  fi-om  cool,  moist  forest  on  the 
westside  of  the  crest  to  drier,  more  fire 
prone  forest  on  the  eastside.  The  most 
defining  characteristic  of  this  AMA  is  its 
checkerboard  ownership. 
Approximately  every  other  square  mile 
is  privately  owned,  even  though  it  is 
within  the  National  Forest  boundary'. 
Issues  that  have  been  identified  to 
date  include:  (1)  Provision  of  late- 
successional  forest  and  connectivity  in 
an  area  where  much  of  the  land  belongs 
to  private  companies;  (2)  the  fact  that 
the  1-90  highway  corridor  acts  as  a 
barrier  to  the  movement  of  plants  and 
animals;  (3)  the  need  to  create  an 
environment  where  communities  and 
agencies  can  work  together  to  develop 
an  innovative  management  approach. 
The  proposed  action  is  to  adopt  the 
Standards  and  Guidelines  for  the  Late- 
Successional  Reserves  and  Riparian 
Reserves  from  the  ROD  for  Amendments 
to  Forest  Service  and  Bureau  of  Land 
Management  Planning  Documents 
Within  the  Range  of  the  Northern 
Spotted  Owl. 

The  plan  will  focus  on  Late- 
successional  characteristics  and  riparian 
guidelines,  deferring  to  the  Mt.  Baker- 
Snoqualmie  and  Wenatchee  Land  and 
Resource  Management  Plans  on  other 
issues  such  as  recreation  and  wilderness 
management.  The  decision  to  be  made 
is  what  standards  and  guidelines,  if  any. 
to  adopt  for  the  management  of  late- 
successional  and  riparian  h  i'-:;at  in  the 
Snoqualmie  Pass  Adaptive  Management 
Area. 

Alternatives  to  the  proposed  action 
that  we  have  identified  at  this  time 
include:  (1)  No  Action:  and  (2) 
Developing  another  scientifically 
credible  plan(s)  that  meets  the  emphasis 
of  the  Snoqualmie  Pass  Adaptive 
Management  Area.  Other  alternatives 
will  be  developed  in  response  to  issues 
identified  during  the  scoping  process  for 
the  EIS.  All  alternatives  will  need  to 
respond  to  specific  conditions  in  the 
Snoqualmie  Pass  area. 

Public  participation  will  be  especiallv 
important  at  several  points  during  the 
analysis.  The  Forest  Ser\ice  will  be 
seeking  information,  comments,  and 
assistance  from  Federal.  State,  and  local 
agencies,  and  other  individuals  or 
organizations  who  may  be  intern.sted  in 


or  affected  by  the  proposed  action.  The 
scoping  process  includes: 

1.  Identifying  potential  issues; 

2.  Identify-ing  issues  to  be  analvzed  in  • 
depth; 

3.  Eliminating  insignificant  issues  or 
those  v/hich  have  been  covered  by  i 
relevant  previous  environmental 
process; 

4.  Exploring  and  idenfifyi>ig  additional 
alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  connected 
actions);  and 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 
Public  meetings  will  be  held  in  both 

eastern  and  western  Washington.  Notice 
of  meeting  dates  and  locations  will  be 
published  in  the  newspapers  of  record 
for  the  Wenatchee  and  Mt.  Baker- 
Snoqualmie  National  Forests.  These 
include  the  Seattle  Post-intelligencer. 
Wenatchee  World,  and  Yakima  Herald 
Republic.  The  February  15th  meeting 
will  be  a  Scientist's  Forum  and  will 
focus  on  scientific  aspects  of  the  AMA. 
The  scoping  meetings  are  planned  to  be 
held  as  follows. 

January  31,  1995—7  to  9  p.m..  North 
Bend  Ranger  Station.  42404  SE  North 
Bend  Way,  North  Bend.  WA,  Phone: 
202-888-1421 
February  9,  1995—7  to  9  p.m.,  Cle  Elum 
Ranger  Station.  803  West  Second  St.. 
Cle  Elum,  WA.  Phone:  509-674— 4411 
February  8.  1995—7  to  9  p.m..  White 
River  Ranger  Station,  857  Roosevelt 
Ave.  East,  Enumclaw.  WA.  Phone: 
206-825-^585 
Februarv'  15.  1995—10  a.m.  to  3  p.m.. 
North  Bend  Ranger  Station.  42404  SE 
North  Bend  Way,  North  Bend.  WA. 
Phone:  206-888-1421. 
The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  October  1995  .M  th;it 
time,  copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and 
comment.  The  comment  period  on  the 
draft  EIS  will  be  45  days  from  the  date 
of  the  EPA  Notice  of  .Availability  as 
published  in  the  Federal  Register.  It  is 
very  important  that  those  interested  in 
the  management  of  the  Wenatchee  and 
the  Mt.  Baker-Snoqualmie  National 
Forests  participate  at  that  time. 
To  assist  the  Forest  Service  in 
identifying  the  considering  issues  and 
cnncems  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specified  as  possible.  It  is  also  helpful 
if  commentv  refer  to  specific  pages  or 
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chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  (Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points). 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  drai^  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  VanJcee  Nuclear  Power  Corp.  v. 
MRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Model,  803 
f.  2d  1016. 1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  comment  period  so  that 
substantive  comments  and  objections 
eire  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS.  To  assist  the  Forest 
Service  in  identifying  and  considering 
issues  and  concerns  on  the  proposed 
action,  comments  on  the  draft  EIS 
should  be  specified  as  possible. 

The  final  EIS  is  scheduled  to  be 
completed  in  December  1995.  In  the 
final  EIS.  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  this  proposal.  Sonny 
O'Neal.  Forest  Supervisor.  Wenatchee 
National  Forest  and  Dennis  Bschor. 
Forest  Supervisor,  Mt.  Baker- 
Snoqualmie  National  Forest  are  the 
responsible  officials.  As  responsible 
officials  they  will  document  the 
-decision  and  reasons  for  the  decision  in 
the  Record  of  I3ecision.  That  decision 
will  be  subject  to  Forest  Service  appeal 
regulations  (36  CFR  Part  217^. 
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Dated;  January  25.  199.S. 

Sonny  O'Neal, 

Forest  Saperrisor,  Wenatchee  National 
Forest. 

rJated:  January  26. 1995. 

Dennis  E.  Bschor. 

Forest  Supervisor,  Mt.  Baker-Snoqualmie 
National  Forest. 

IFR  Doc.  95-2537  Filed  2-1-95;  8:45  amj 
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Opportunity  To  Comment  on  the 
Preparation  of  a  Draft  Environmental 
Impact  Statement  To  Salvage  Fire- 
Kttled  Timber  on  ttie  Almanor  Ranger 
District,  Lassen  National  Forest 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  for  the 
Barkiey  Fire  Salvage. 

SUMMAflY:  The  Department  of 
Agriculture.  Forest  Service  will  prepare 
an  environmental  impact  statement  for 
a  proposal  to  salvage  approximately  2.6 
million  board  feet  (MMBF)  of  fire  killed 
timber  on  250  acres  within  the  44.000 
acres  burned  by  the  Barkiey  Fire  during 
September  1994  on  the  Lassen  National 
Forest.  Almanor  Ranger  District. 
Tehama  County.  California.  The 
proposed  project  area  is  bordered  by 
private  timber  land  on  the  north.  Deer 
Creek  Canyon  on  the  east,  and  the  Ishi 
Wilderness  to  the  west.  The  legal 
description  is  Sections  5,  6.  9.  and  19 
of  T.26N..  R.3E.  M.D.M  The  decision  to 
be  made  is  whether  to  salvage  fire-killed 
timber  from  the  Barkiey  Fire  as 
proposed,  and  what  mitigation  measures 
will  be  in  effect. 

DATES:  Written  comments  concerning 
the  scope  of  the  analysis  and  significant 
issues  should  be  received  by  March  6, 
1995. 

ADDRESSES:  Send  comments  about  the 
proposed  action  and  scope  of  the 
analysis  to:  Michael  R.  Williams, 
District  Ranger.  Almanor  Ranger 
District.  P.O.  Box  767.  Chester. 
California  96020. 

FOR  FURTHER  (NFORMATKM  CONTACT: 
Phil  Tuma,  District  Forest  Land 
Manager.  Almanor  Ranger  District,  P.O. 
Box  767.  Chester.  California  96020. 
(916) 258-2141. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  fire  salvage  areas  are  within 
the  former  Polk  Springs  Roadless  Area, 
which  was  released  to  non-wilderness 
management  by  the  California 
Wilderness  Act  of  1984.  The  Lassen 
National  Forest  Lard  and  Resource 
Management  Plan  (LRMP)  was 
completed  in  1993.  The  management 
direction  in  the  LRMP  for  the  proposed 


salv^e  area  has  management 
prestniptions  of  timber  and  semi- 
primitive  non-motorized. 

The  proposal  is  whether  or  not  to 
implement  restoration  projects  on  250  acres 
within  the  Lower  Deer  Creek  Management 
Area,  including  salvage  timber  harvest,  fuels 
treatments  aad  reforestation  activities  to 
restore  the  area  to  its  natural  vegetation  type, 
and  reduce  fuel  loading  and  the  associated 
risk  for  future  catastrophic  intensity  fires. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the  scoping 
process  (40  CFR  1501.7).  The  Forest  Sen-ice 
will  be  seekixig  information,  comments  and 
assistance  from  Federal.  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
affected  by  the  proposed  action.  This  input 
will  be  used  in  the  preparation  of  the  draft 
environmental  impact  statement  (DEIS) 

The  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  envirorunenlal 
analysis. 

3.  Exploring  additional  alternatives. 

4.  Identifying  potential  envirorunentai 
effects  of  the  proposed  action  and 
alternatives. 

5.  Determining  potential  cooperating 
agencies  and  task  assignments. 

A  public  field  trip  to  the  proposed 
project  area  will  be  announced  to  the 
public  to  discuss  issues,  alternatives, 
and  mitigations. 

The  following  preliminary  issues  and 
alternatives  have  the  been  developed. 

Issues 

(1)  Timber  harvesting  and  road 
construction  create  soil  disturbance 
which  may  result  in  stream 
sedimentation.  Sedimentation  may 
affect  water  quality,  anadromous 
fisheries  habitat,  and  other  aquatic 
resources.  These  activities  may 
contribute  to  existing  cumulative 
watershed  effects,  occurring  from 
preceding  fire  impacts  and  recent 
salvage  logging  on  private  land. 

(2)  Salvage  logging  and  associated 
road  construction  activities  could  affect 
the  roadless  characteristics  of  the  area. 

(3)  Untreated  excess  fules  could 
increase  the  risk  of  another  catastrophic 
fire  that  would  damage  or  destroy 
resource  values  on  pi^lic  and  private 
land. 

(4)  Vegetative  biodiversity,  viability, 
and  recovery  rates  may  be  affected  by 
the  proposed  projects. 

Alternatives 

(1)  No  Action.  No  timber  salvage  or 
restoration  activities  are  proposed. 

f  2)  This  ahemative  proposes  to 
salvage  approximately  2.6  MNfflF  of  fire 


killed  sawtimber  and  1500  tons  of  fire 
killed  biomass  on  approximately  250 
acres  using  tractor  and  mechanical 
thinning  logging  systems.  A  total  of  2.4 
milses  of  road  construction  would  be 
required. 

(3)  This  alternative  proposes  to 
salvage  2.6  MMBF  of  fire  killed  timber 
and  1500  tons  of  biomass  on 
approximately  250  acres  using 
helicopter  logging  systems.  The 
purchaser  would  be  required  to  remove 
all  the  4  inch  dbh  and  larger  fire  killed 
trees  in  excess  of  wildlife  requirements. 
No  new  roads  would  be  constructed. 

(4)  This  alternative  projxjses  to 
salvage  2.6  MMBF  of  fire  killed  timber 
on  approximately  250  acres  using 
helicopter  logging  systems.  The 
purchaser  would  remove  all  10  inch  dbh 
and  larger  fire  killed  trees  in  excess  of 
wildlife  requirements.  A  service 
contract  would  t^iin  the  sub- 
merchantable  trees  and  treat  excess 
slash.  No  new  roads  would  be 
constructed. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register.  The  draft 
environmental  impact  statement  is 
expected  to  be  available  by  March  of 
1995. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewer's  notice  of  several  court  rulings 
related  to  public  participation  in  the 
enviroiunental  review  process.  First, 
reviewer's  of  the  draft  environmental 
impact  statement  must  structure  their 
participation  in  the  enviroiunental 
veview  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
veviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v 
NRDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  City  of  Angoon  v. 
Mode],  (9th  Circuit.  1986  and  Wisconsin 
Heritages.  Inc.  v.  Harris.  495  F.  Supp. 
1334.  1338  (E.D.  Wis.  1980).  Because  of 
these  rulings,  it  is  very  important  that 
those  interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningful  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issue  and 
concerns  on  the  proposed  action, 
romments  on  the  drart  enviroiunental 


impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Coimcil  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  The 
National  Environmental  Policy  Act  at 
CFR  1503.3  in  addressing  these  points. 
The  responsible  official  for  the  Forest 
Service  is  Michael  R.  Williams.  Dirtrict 
Ranger,  Almanor  Ranger  District,  Lassen 
National  Forest,  P.O.  Box  767,  Chester. 
Cahfomia  96020. 

Dated:  December  22, 1994. 
Elizatwth  Norton, 

Acting  Forest  Supervisor.  Lassen  National 
Forest. 
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DEPARTMEffT  OF  COMMERCE 
International  Trade  Administration 

(A-357-810] 

Preliminary  Detennination  of  Sales  at 
Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Oil  Country  Tubular  Goods  From 
Argentina 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  Februan,-  2,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Beck  or  Stuart  Schaag.  Office  of 
Antidumping  Investigations.  Import 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  D.C.  20230; 
telephone  (202) 482-3464  or  (202) 482- 
0192,  respectively. 

Preliminary  Determination 

We  preliminarily  determine  tha!  oil 
country  tubular  goods  (OCTG)  fi-om 
Argentina  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733(b)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act).  The  estimated  margins  are  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  July  20.  1994  (59  FR 
37962.  July  26.  1994).  the  following 
events  have  occurred. 


On  August  15.  1994.  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary 
determination. 

On  August  26.  1994.  the  Department 
determined  that  Siderca  S.A.I.C. 
(Siderca).  an  Argentine  exporter  of  the 
subject  merchandise,  should  be  the  sole 
recipient  of  the  antidumping 
questionnaire.  This  company  accounted 
for  at  least  60  percent  of  exports  of 
OCTG  fi-om  Argentina  during  the  period 
of  investigation  (POI). 

On  August  26.  1994.  the  Department 
sent  an  antidumping  duty  questionnaire 
to  Siderca.  The  Department  received 
initial  questionnaire  responses  in 
September.  October  and  November 
1994.  The  Department  received 
deficiency  questionnaire  responses  in 
December  1994.  and  January  1995. 

On  November  1.  1994.  the  Department 
determined  tharSiderca's  home  market 
was  not  viable  within  the  meaning  of 
section  773(a)(1)(B)  of  the  Act  and  19 
CFR  353.48.  and  that  the  People's 
.    Republic  of  China  (PRC)  was  the 
appropriate  third-country  market  for 
this  investigation  (see  the  November  1. 
1994,  memorandum  fi-om  David  L. 
Binder  to  Richard  W.  Moreland).  This 
decision  was  consistent  with  our 
decision  not  to  expand  the  period  of 
investigation  to  include  home  market 
sales  made  pursuant  to  long-term 
contracts  (see  the  November  3.  1994, 
memorandum  from  Richard  W. 
Moreland  to  Barbara  R.  Stafford). 

On  November  10,  1994,  Koppel  Steel 
Corporation.  U.S.  Steel  Group  (a  unit  of 
USX  Corporation)  and  USS/Kobe  Steel 
Company,  (the  petitioners),  timely 
requested  that  the  Department  postpone 
the  preliminary  determination  in 
accordance  with  section  733(c)(1)  of  the 
Act  (19  U.S.C.  1673b(c)(l)).  and  19  CFR 
353.15(c).  We  did  so  on  November  15, 
1994  (59  FR  60130,  November  22.  1994). 
On  December  12,  1994,  the  petitioners 
submitted  an  allegation  of  sales  at  prices 
below  the  cost  of  production  (COP) 
based  on  Siderca 's  sales  to  the  PRC.  The 
Department  initiated  a  COP 
investigation  on  Januarv'  13,  1995  (see 
the  January  13.  1995.  memorandum 
from  Garv  Taverman  to  Barbara  R 
Stafford). 

On  December  16.  1994.  Siderca  timelv 
requested  that  the  final  determination 
be  postponed  in  accordance  with  19 
CFR  353.20(b)  in  the  event  of  an 
affirmative  preliminarj-  determination. 

Scope  of  Investigation 

For  purposes  of  this  investigation. 
OCTG  are  hollow  steel  products  of 
circular  cross-section,  including  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
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carbon  and  alloy],  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  This  investigation  does  not 
cover  casing,  tubing,  or  drill  pipe 
containing  10.5  percent  or  more  of 
chromium.  The  OCTG  subject  to  this 
investigation  is  currently  classified  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
numbers:  7304.20.10.00.  7304.20.10.10, 
7304.20.10.20,  7304.20.10.30, 
7304.20.10.40,  7304.20.10.50, 
7304.20.10.60,  7304.20.10.80. 
7304.20.20.00,  7304.20.20.10. 
7304.20.20.20,  7304.20.20.30, 
7304.20.20.40,  7304.20.20.50, 
7304.20.20.60,  7304.20.20.80, 
7304.20.30.00,  7304.20.30.10, 
7304.20.30.20.  7304.20.30.30, 
7304.20.30.40.  7304.20.30.50. 
7304.20.30.60.  7304.20.30.80. 
7304.20.40.00.  7304.20.40.10, 
7304.20.40.20,  7304.20.40.30, 
7304.20.40.40,  7304.20.40.50, 
7304.20.40.60.  7304.20.40.80, 
7304.20.50.10,  7304.20.50.15. 
7304.20.50.30.  7304.20.50.45, 
7304.20.50.50.  7304.20.50.60, 
7304.20.50.75,  7304.20.60.10. 
7304.20.60.15.  7304.20.60.30. 
7304.20.60.45,  7304.20.60.50, 
7304.20.60.60,  7304.20.60.75, 
7304.20.70.00.  7304.20.80.00. 
7304.20.80.30.  7304.20.80.45. 
7,304.20.80.60.  7305.20.20.00, 
7305.20.40.00,  7305.20.60.00. 
7305.20.80.00,  7306.20.10  30, 
7306.20.10.90,  7306.20.20.00, 
7306.20.30.00,  7306.20.40.00. 
7306.20.60.10.  7306.20.60.50, 
7306.20.80.10.  and  7306.20.80.50. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  vmtten  description  of  the 
scope  of  this  investigation  is  dispositive. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Statute  and  to  the 
Ek^partment's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31.  1994. 

Period  of  Investigation 

The  POI  is  Januar\- 1,  1994.  through 
June  30.  1994. 

Such  or  Similar  Comparisons 

We  have  determined  for  purposes  of 
the  preliminary  determination  that  the 
OCTG  covered  by  this  investigation 
comprises  a  single  category  of  "such  or 
similar"  merchandise  within  the 
meaning  of  section  771(16)  of  the  Act. 
Where  there  were  no  sales  of  identical 


merchandise  in  the  third  country  to 
compare  to  U.S.  sales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of  the  characteristics  listed  in  Appendix 
V  of  the  Department's  antidumping 
questionnaire. 

The  Appendix  V  criteria  were 
intended  to  avoid  matching  casing  and 
tubing  products.  However,  in  using  the 
product  matches  supplied  by  Siderca,  a 
casing  product  was  matched  to  a  tubing 
product  in  two  instances.  Therefore,  we 
modified  the  Appendix  V  criteria  to 
match,  whenever  possible,  U.S.  sales  of 
tubing  with  PRC  sales  of  tubing  and  U.S. 
sales  of  casing  with  PRC  sales  of  casing, 
by  making  that  the  primary  matching 
criterion. 

Thus,  we  made  similar  merchandise 
comparisons  on  the  basis  of:  (1) 
Whether  OCTG  is  casing  or  tubing;  (2) 
whether  OCTG  is  seamless  or  welded; 
(3)  the  grade  of  OCTG  finish;  (4)  end 
finish;  (5)  outside  diameter;  (6)  OCTG 
length;  (7)  full-body  normalization;  and 
8)  wall  thickness  (see  the  January  24. 
1995.  memorandum  from  John  Beck  to 
David  L.  Binder  for  a  detailed 
discussion). 

In  certain  other  instances,  Siderca  did 
not  follow  correctly  the  Department's 
matching  hierarchy  instructions.  We 
have  corrected  the  product  concordance 
for  these  problems  (see  the  January  24. 
1995.  memorandum  from  John  Beck  to 
David  L.  Binder  for  a  detailed 
discussion). 

We  made  adjustments,  where 
appropriate,  for  differences  in  the 
physical  characteristics  of  the 
merchandise,  in  accordance  with 
section  773(a)(4)(C)  of  the  Act. 

Fair  Value  Comparisons 

To  determine  whether  Siderca 's  sales 
of  OCTG  from  Argentina  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(FMV).  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Price 

We  based  USP  on  exporter's  sales 
price  (ESP),  in  accordance  with  section 
772(c)  of  the  Act.  because  the  subject 
merchandise  was  sold  to  the  first 
unrelated  purchaser  after  importation 
into  the  United  States. 

For  OCTG  that  was  further 
manufactured  in  the  United  States,  we 
deducted  all  value  added  in  the  United 
States,  pursuant  to  section  772(e)(3)  of 
the  Act.  The  value  added  consists  of  the 
costs  of  the  materials,  fabrication,  and 
general  expenses  associated  with  the 
portion  of  the  merchandise  further 
manufactured  in  the  United  States,  as 


well  as  a  proportional  amount  of  profit 
attributable  to  the  value  added.  We 
accepted  Siderca 's  cost  data  without 
making  any  adjustments  for  purposes  of 
the  preliminary  determination.  We 
calculated  profit  by  deducting  from  the 
sales  price  of  the  finished  product  all 
production  and  selling  costs  incurred  by 
the  company.  We  then  allocated  the 
total  profit  proportionately  to  all 
components  of  cost.  We  deducted  only 
the  profit  attributable  to  the  value 
added.  In  determining  the  costs 
incurred  to  produce  the  finished 
merchandise,  we  included:  (1) 
Materials;  (02)  fabrication;  and  (3) 
general  expenses  including  selling 
(SG&A),  and  interest  expenses. 

We  calculated  ESP  based  on  packed, 
delivered  and  ex-U.S.  warehouse  prices 
to  unrelated  customers  in  the  United 
States.  We  made  deductions  from  gross 
unit  price,  where  appropriate,  for 
foreign  loading  charges,  foreign  inland 
freight,  ocean  freight,  marine  insurance. 
U.S.  duty.  U.S.  inland  fi-eight.  U.S. 
handling.  U.S.  brokerage,  credit  expense 
and  U.S.  and  Argentine  indirect  selling 
expenses,  including  technical  services, 
inventory  canying  costs,  and  other  U.S. 
and  Argentine  indirect  selling  expenses. 
Finally,  we  added  duty  drawback  and 
duties  uncollected  by  reason  of 
exportation. 

For  certain  sales.  Siderca  had  not  yet 
shipped  or  received  payment  for  the 
sale.  In  order  to  calculate  credit 
expenses,  we  assigned  the  average 
number  of  credit  days  when  shipment 
and  payment  dates  were  missing,  and 
used  the  date  of  the  preliminar>' 
determination.  January  26.  1995.  as  the 
assumed  payinent  date  when  only 
payment  dates  were  missing  (see  the 
January  26.  1995,  concurrence 
memorandum). 

Foreign  Market  Value 

We  compared  the  volume  of  home 
market  sales  of  subject  merchandise  to 
the  volume  of  third-country  sales  to 
determine  whether  there  was  a 
sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  FMV.  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  Pursuant 
to  19  CFR  353.48,  we  found  that  the 
home  market  was  not  viable  because  it 
represented  less  than  five  percent  of  the 
amount  sold  to  third  countries.  We 
therefore  based  FMV  on  third-country 
sales. 

We  determined,  pursuant  to  19  CFR 
353.49(b).  that  the  PRC  is  the  most 
appropriate  third-country  market 
because:  (1)  The  volume  of  Siderca 's 
PRC  sales  during  the  POI  was  the  largest 
of  any  third  country;  (2)  the 
merchandise  exported  to  the  PRC  is 
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most  similar  or  identical  to  the 
merchandise  exported  to  the  United 
States;  and  (3)  Siderca 's  sales  to  the  PRC 
were  to  an  OCTG  market  whose 
organization  and  development  were 
similar  to  that  of  the  U.S.  market  based 
on  our  analysis  of  the  sales  and 
distribution  process  for  those  sales. 
However,  petitioner  has  questioned  the 
legitimacy  of  certain  sales  made  by 
Siderca  to  the  Chinese  market.  The 
Department  intends  to  scrutinize  these 
sales  at  verification. 


Cost  of  Production  Analysis 

Based  on  the  petitioners'  allegation 
that  Siderca  is  selling  OCTG  in  the  PRC 
at  prices  below  its  COP,  the  Department 
initiated  a  COP  investigation  for  the 
PRC  sales  of  Siderca.  Although  this  COP 
investigation  was  not  initiated  until 
January  13.  1995,  Siderca  submitted  its 
cost  information  before  this  date.  The 
Department  was.  therefore,  able  to  use 
this  information  for  purposes  of  the 
preliminary  detCTtnination. 

In  order  to  determine  whether  the 
third-country  prices  were  above  the 
COP,  we  calculated  the  COP  based  on 
the  sum  of  Siderca 's  reported  cost  of 
materials,  fabrication,  general  expenses, 
and  packing.  We  accepted  Siderca 's  cost 
data  without  making  any  adjustments 
for  purposes  of  the  preliminary 
determination.      I 

Results  of  COP  Analysis 

Under  our  standard  practice,  where 
we  find  that  less  than  10  percent  of  a 
company's  sales  are  at  prices  below  the 
COP,  we  disregard  any  below-cost  sales 
because  that  company's  below-cost  sales 
were  not  made  in  substantial  quantities. 
Where  we  find  bertween  10  and  90 
percent  of  the  company's  sales  were  at 
prices  below  the  COP,  and  the  below- 
cost  sales  were  made  over  an  extended 
period  of  time,  we  disregard  only  the 
below-cost  sales.  Where  we  find' that 
more  than  90  percent  of  the  company's 
sales  were  at  prices  below  the  COP,  and 
the  sales  were  made  over  an  extended 
period  of  time,  we  disregard  all  sales  for 
that  product  and  calculate  FMV  based 
on  constructed  value  (CV). 

In  accordance  with  section  773(b)(1) 
of  the  Act.  in  order  to  determine 
whether  below-cost  sales  were  made 
over  an  extended  period  of  time,  we 
compare  the  number  of  months  in 
which  below-cost  sales  occurred  for 
each  product  to  the  number  of  months 
in  the  POI  in  which  that  product  was 
sold.  If  a  product  was  sold  in  three  or 
more  months  of  the  POI.  we  do  not 
exclude  below-cost  sales  unless  there 
were  below-cost  sales  in  at  least  three 
months  during  the  POI.  When  we  find 
that  sales  of  a  product  only  occurred  in 


one  or  two  months,  the  number  of 
months  in  which  the  sales  occurred 
constituted  the  extended  period  of  time; 
i.e..  where  sales  of  a  product  were  made 
in  only  two  months,  the  extended 
period  of  time  was  two  months,  where 
sales  of  a  product  were  made  in  only 
one  month,  the  extended  period  of  time 
was  one  month  (see  the  Preliminary 
Results  and  Partial  Termination  of 
Antidumping  Duty  Administrative 
Review:  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan  (58 
FR  69336,  69338,  December  10,  1993). 
Based  on  this  preliminar>'  analysis, 
none  of  Siderca 's  PRC  sales  were  found 
to  be  below  cost.  Accordingly,  we 
calculated  FMV  based  on  packed,  FOB 
and  C&F  prices  to  unrelated  customers 
in  the  PRC.  In  light  of  the  Court  of 
Appeals  for  the  Federal  Circuit's  (CAFC) 
decision  in  Ad  Hoc  Committee  of  AZ- 
NM-TX-FL  Producers  of  Gray  Portland 
Cement  v.  United  States,  Slip.  Op.  93- 
1239  (Fed.  Cir.,  January  4. 1994).  the 
Department  no  longer  can  deduct  third 
country  market  movement  charges  from 
FMV  pursuant  to  its  inherent  power  to 
fill  in  gaps  in  the  antidumping  statute. 
Instead,  we  will  adjust  for  those 
expenses  under  the  circumstance-of  sale 
provision  of  19  CFR  353.56(a).  as 
appropriate.  Accordingly,  in  the  present 
case,  we  deducted  from  FMV  the 
following  direct  selling  expenses 
pursuant  to  19  CFR  353.56(a):  foreign 
loading  charges,  foreign  inland  fi-eight 
and  ocean  freight. 

We  also  made  deductions  ft-om  gross 
unit  price,  where  appropriate,  for  credit 
expense,  commissions  and  warranties. 
We  deducted  indirect  selling  expenses, 
including,  where  appropriate,  technical 
services,  inventory  carrying  costs  and 
other  indirect  selling  expenses,  up  to 
the  amount  of  indirect  selling  expenses 
incurred  on  U.S.  sales,  in  accordance 
with  19  CFR  353.56(b)(2).  We  deducted 
third-country  packing  costs  and  added 
U.S.  packing  costs.  Finally,  we  added 
duty  drawback  and  duties  uncollected 
by  reason  of  exportation. 

For  certain  sales,  Siderca  had  not  yet 
shipped  or  received  payment  for  the 
sale.  In  order  to  calculate  credit 
expenses,  we  applied  the  same 
methodology  described  above  for  USP. 

Currency  Conversion 

Because  certified  exchange  rates  for 
Argentina  were  unavailable  fi-om  the 
Federal  Reserve,  we  made  currency 
conversions  for  expenses  denominated 
in  Argentine  pesos  based  on  the  official 
monthly  exchange  rates  in  effect  on  the 
dates  of  the  U.S.  sales  as  published  by 
the  International  Monetary  Fund. 


Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  will  verify  the  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
(19  U.S.C.  1673b(d)(l))  of  the  Act.  we 
are  directing  tlie  Customs  Service  to 
suspend  hquidation  of  all  entries  of 
OCTG  fi-om  Argentina,  as  defined  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

The  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  preliminary  dumping 
margin,  as  shown  below.  The 
suspension  of  hquidation  will  remain  in 
effect  until  further  notice. 


Producer/manufacturer/exporter 


Siderca  S.A.I.C 
All  ottiers 


Margin 
percent- 
age 


0.61 
0.61 


Postponement  of  Final  Determination 

On  December  16,  1994,  in  accordance 
with  19  CFR  353.20(b).  Siderca 
requested  that,  in  the  event  of  an 
affirmative  determination,  the 
Department  postpone  the  final 
detennination.  We  find  no  compelling 
reason  to  deny  the  request.  Accordingly, 
we  are  postponing  the  date  of  the  final" 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  this 
notice. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
prehminary  determination. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 


Public  Comment 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  may  be  submitted  by 
any  interested  party  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  April  21.  1995,  and  rebuttal 
briefs  no  later  than  April  28.  1995.  We 
request  that  parties  in  this  case  provide 
an  executive  summary  of  no  more  than 
two  pages  in  conjunction  with  case 
briefs  on  the  major  issues  to  be 
addressed.  Further,  briefs  should 
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contain  a  table  of  authorities.  Citations 
to  Commerce  determinations  and  court 
decisions  should  include  the  page 
number  where  cited  information 
appears.  In  preparing  the  briefs,  please 
begin  each  issue  on  a  separate  page.  In 
accordance  with  19  CFR  353.38(b).  we 
will  hold  a  public  hearing,  if  requested, 
to  give  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs.  Tentatively,  the 
hearing  will  be  held  on  May  2.  1995,  at 
10:00  a.m.  at  the  U.S.  Department  of 
Commerce,  Room  1414. 14th  Street  and 
Constitution  Avenue,  N.VV., 
Washington,  D.C.  20230.  Parties  should 
confirm  the  time,  date,  and  place  of  the 
hearing  48  hours  before  the  scheduled 
time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce.  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Requests  should 
contain:  (1)  The  party's  name,  address, 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  list  of  the  issues 
to  be  discussed.  In  accordance  with  19 
CFR  353.38(b).  oral  presentations  will 
be  limited  to  the  issues  raised  in  the 
briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f))  and  19  CFR 
353.15(a)(4). 

Dated:  January  26,  1995. 
Susan  G.  Esserman. 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  95-2610  Filed  2-1-95;  8:45  am] 
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[A-588-835] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Oil  Country  Tubular  Goods  From 
Japan 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  Februa.r>'  2.  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Beck  or  Stuart  Schaag,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-3464  or  (202)  482- 
0192,  respectively. 


Preliminary  Determination 

We  prehminarily  determine  that  oil 
country  tubular,  goods  (OCTG)  from 
Japan  are  being,  or  are  likely  to  be.  sold 
in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733(b)  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act)  (19  U.S.C.  1673b). 

Caac  History 

Since  the  initiation  of  this 
investigation  on  July  20.  1994  (59  FR 
37962.  July  26.  1994).  the  following 
events  have  occurred. 

On  August  15,  1994.  the  U.S. 
International  Trade  Commission  (FTC) 
issued  an  affirmative  preliminary 
determination. 

In  August  1994.  the  Department 
requested  information  regarding 
manufacturers  or  exporters  of  the 
subject  merchandise  from  the  Japanese 
Ministry  of  International  Trade  and 
Industry  (MITI).  MITI  informed  the 
Department  that  Nippon  Steel 
Corporation  (Nippon)  and  Sumitomo 
Metal  Industries.  Ltd.  (Sumitomo)  were 
the  main  exporters  of  the  subject 
merchandise,  accounting  for  over  60 
percent  of  Japanese  exports  to  the 
United  States.  On  August  30. 1994,  the 
Department  selected  Nippon  and 
Sumitomo  as  the  mandatory 
respondents  in  this  investigation.  These 
two  companies  account  for  at  least  60 
percent  of  exports  of  OCTG  from  Japan 
during  the  period  of  investigation. 

On  August  31.  1994.  the  hnport 
Administration's  attache  in  Tokyo 
informed  us  that  Nippon  and  Sumitomo 
requested  a  questionnaire  presentation. 
This  questionnaire  presentation  took 
place  in  September  1994,  at  the  MITI 
office  in  Tokyo. 

On  September  21,  1994,  Nippon  and 
Sumitomo  informed  the  Department 
that,  due  to  the  complex  and 
burdensome  requirements  of  the 
Department's  questionnaire,  they  were 
withdrawing  from  the  investigation. 

On  November  10,  1994.  Koppel  Steel 
Corporation  and  U.S.  Steel  Group  (a 
unit  of  USX  Corporation)  (the 
petitioners),  timely  requested  that  the 
Department  postpone  the  preliminary 
determination,  in  accordance  with 
section  733(c)(1)  of  the  Act  U9  U.S.C. 
1673b(c)(l)).  and  19  CFR  353.15(c).  We 
did  so  on  November  15. 1994  (59  FR 
60130.  November  22. 1994). 

On  January  11,  1995,  in  accordance 
with  19  CFR  353.20(b).  Sumitomo 
requested  that,  due  to  the  complex  legal 
and  factual  issues  in  this  investigation, 
the  Department  postpone  the  final 
determination.  Nippon  made  a  similar 
request  on  January  13,  1995. 


Scope  of  Investigation 

For  purposes  of  this  investigation, 
OCTG  are  hollow  steel  products  of 
circular  cross-section,  including  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  This  scope  does  not  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  percent  or  more  of  chromium.  The 
OCTG  subject  to  this  investigation  are 
currently  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  under  item  numbers: 

7304.20.10.00.  7304.20.10.10. 
7304.20.10.20.  7304.20.10.30. 
7304.20.10.40.  7304.20.10.50. 
7304.20.10.60,  7304.20.10.80. 
7304.20.20.00.  7304.20.20.10. 
7304.20.20.20.  7304.20.20.30. 
7304.20.20.40.  7304.20.20.50. 
7304.20.20.60,  7304.20.20.80. 
7304.20.30.00.  7304.20.30.10, 
7304.20.30.20,  7304.20.30.30. 
7304.20.30.40,  7304.20.30.50, 
7304.20.30.60.  7304.20.30.80. 
7304.20.40.00.  7304.20.40.10. 
7304.20.40.20.  7304.20.40.30. 
7304.20.40.40,  7304.20.40.50. 
7304.20.40.60.  7304.20.40.80. 
7304.20.50.10.  7304.20.50.15. 
7304.20.50.30.  7304.20.50.45. 
7304.20.50.50.  7304.20.50.60. 
7304.20.50.75.  7304.20.60.10, 
7304.20.60.15,  7304.20.60.30. 
7304.20.60.45.  7304.20.60.50, 
7304.20.60.60.  7304.20.60.75. 
7304.20.70.00.  7304.20.80.00. 
7304.20.80.30.  7304.20.80.45. 
7304.20.80.60.  7305.20.20.00. 
7305.20.40.00.  7305.20.60.00. 
7305.20.80.00.  7306.20.10.30. 
7306.20.10.90,  7306.20.20.00. 
7306.20.30.00.  7306.20.40.00. 
7306.20.60.10.  7306.20.60.50. 
7306.20.80.10.  and  7306.20.80.50 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1.  1994.  to  June  30.  1994. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Statute  and  to  the 
Department  s  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 


Best  Information  Available 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Act  (19  U.S.C. 
1677e(c)),  that  the  use  of  best 
information  available  (BIA)  is 
appropriate  for  sales  of  the  subject 
merchandise  in  this  investigation.  In 
deciding  whether  to  use  BIA.  section 
776(c)  provides  that  the  Department 
shall  use  BIA  when  a  respondent  refuses 
to  produce  information  requested  in  a 
timely  manner  and  in  the  form  required. 
In  this  case,  exporters  of  OCTG  from 
Japan  declined  to  respond  to  our 
requests  for  information. 

In  determining  what  to  use  as  BIA.  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperate  in  an 
investigation,  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  who  do  not  cooperate  in  an 
investigation.  Given  that  neither  Nippon 
nor  Sumitomo  responded  to  the 
.department's  questionnaire,  we  find 
ihat  they  have  not  cooperated  in  this 
investigation.  In  accordance  with  our 
BIA  methodology  for  luicooperative 
respondents,  we  have  assigned  these 
non-responsive  companies  the  highest 
margin  alleged  in  the  petition  (see. 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany:  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  (54  FR  18992. 
19033,  May  3.  1989)). 

The  Department's  two-tier 
methodology  for  assigning  BIA  based  on 
the  degree  of  the  respondents' 
cooperation  has  been  upheld  by  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
(see  AHied-Signal  Aerospace  Co.  v.  the 
United  States.  SUp  Op.  93-1049  (Fed 
Cir.  June  22.  1993);  see  also  Krupp  Stahl 
AG.  et.  al.  v.  the  United  States,  Slip  Op. 
93-64  (CIT  May  26.  1993)). 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act  (19  U.S.C.  1673b(d)(l)).  we 
are  directing  the  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
OCTG  from  Japan,  as  defined  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  preliminary  dumping  margin, 
as  shown  below.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Weighted-Average 


Nippon  Steel  Corporation  

Sumitomo  Metal  Industries.  Ltd 
All  Others 


Manufac- 
turer/Pro- 
ducer/Ex- 
porter  Mar- 
gin Percent 


44.20 
44.20 
44.20 


Postponement  of  Final  Determination 
As  stated  above,  both  Sumitomo  and 
Nippon  requested  that  the  Department 
postpone  the  final  determination.  We 
find  no  compelling  reason  to  deny  these 
requests.  Accordingly,  we  are 
postponing  the  date  of  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act  (19  U.S.C.  1673b(n),  we  have 
notified  the  ITC  of  our  preliminary 
determination. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injur\''to, 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  da\  s  after  our  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  by  no  later  than  April 
21,  1995,  and  rebuttal  briefs  by  no  later 
that  April  28.  1995.  We  request  that 
parties  in  this  case  pro\ide  an  executive 
summary  of  no  more  than  two  pages  in 
conjunction  with  case  briefs  on  the 
major  issues  to  be  addressed.  Further, 
briefs  should  contain  a  table  of 
authorities.  Citations  to  Commerce 
determinations  and  court  decisions 
should  include  the  page  number  where 
cited  information  appears.  In  preparing 
the  briefs,  please  begin  each  issue  on  a 
separate  page,  hi  accordance  with  19 
CFR  353.38(b),  we  will  hold  a  public 
hearing,  if  requested,  to  give  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  May  3, 1995,  at  10:00  a.m.  at  the 
U.S.  Department  of  Commerce.  Room 
1414,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C.  20230. 
Parties  should  confirm  by  telephone,  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 


Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  and  (3)  a  list  of  the 
issues  to  be  discussed.  In  accordance 
with  19  CFR  353.38(b).  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  notice  is  pubUshed  pursuant  to 
section  733(f)  of  the  Act  (19  U.S.C 
1673b(n)  and  19  CFR  353.15(a)(4). 

Dated:  Januan,- 25.  1995. 
Paul  L.  loffe. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  9.5-2613  Filed  2-1-95;  8:45  amj 
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[A-680-825] 

Preliminary  Detenmlnation  of  Sales  at 
Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Oil  Country  Tubular  Goods  From 
Korea 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  2.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Beck  or  Jennifer  StagUer.  Office  of 
Antidumping  Investigations,  Import 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230; 
telephone  (202)  482-3464  or  (202)  482- 
1673,  respectively. 

Preliminary  Determination 

We  prehminarily  determine  that  oil 
country  tubular  goods  (OCTG)  from 
Korea  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733(b)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  margins  are  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  July  20.  1994  (59  FR 
37962.  July  26,  1994),  the  following 
events  have  occurred. 

On  August  15,  1994,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary 
determination. 

On  August  26,  1994,  the  Department 
determined  that  Hyundai  Steel  Pipe 
Company,  Ltd.  (HSP)  and  Union  Steel 
Manufacturing  Company.  Ltd.  (Union). 
Korean  exporters  of  the  subject 
merchandise,  were  the  appropriate 
recipients  of  the  antidumping  duty 
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questionnaire.  These  two  companies 
accounted  for  at  least  60  percent  of 
exports  of  OCTG  from  Korea  during  the 
period  of  investigation. 

On  August  26. 1994.  the  Department 
sent  antidumping  duty  questionnaires  to 
HSP  and  Union  pursuant  19  CFR 
353.42(b)(1).  On  September  9. 1994. 
Union  informed  the  I>epartment  that  it 
would  not  be  responding  to  the 
Department's  questionnaire  due  to 
resource  constraints. 

The  Department  received  HSP's 
questionnaire  responses  in  September 
and  October  1994  smd  in  January  1995. 
The  Department  received  deficiency 
questionnaire  responses  in  October  and 
November  1994. 

On  September  29,  1994,  the 
Department  determined  that  HSP's 
home  market  was  not  viable  within  the 
meaning  of  773(a)(l)B  of  the  Act  and  19 
CFR  353.48  and  that  Canada  was  the 
appropriate  third-country  market  for 
this  investigation. 

On  October  17,  1994.  and  November 
3.  1994.  the  petitioners  alleged  that  HSP 
was  selling  OCTG  to  Canada  at  less  than 
its  cost  of  production  (COP).  On 
November  28. 1994,  the  Department 
initiated  a  COP  investigation  against 
HSP  (see  the  November  28.  1994. 
memorandum  from  Richard  W. 
Moreland  to  Barbara  R.  Stafford). 

On  November  10. 1994,  Maverick 
Tube  Corp.,  Bellville  Tube  Corp.,  and 
IPSCO  Steel  Pipe  Inc.  (the  petitioners), 
made  a  timely  request  that  the 
Department  postpone  the  preliminary 
determination  in  accordance  with 
section  733(c)(1)  of  the  Act  (19  U.S.C. 
1673b(c)(l)),  and  19  CFR  353.15(c).  We 
did  so  on  November  15, 1994  (59  FR 
60130.  November  22. 1994). 

On  January  12. 1995.  HSP  requested 
that  the  final  determination  be 
postponed  in  accordance  with  19  CFR 
353.20(b)  in  the  event  of  an  affirmative 
preliminary  determination. 

Scope  of  Investigation 

For  purposes  of  this  investigation. 
OCTG  are  hollow  steel  products  of 
circular  cross-section,  including  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  Hmited  service  OCTG 
products).  This  investigation  does  not 
cover  casing,  tubing,  or  drill  pipe 
containing  10.5  percent  or  more  of 
chromium.  The  OCTG  subject  to  this 
investigation  is  currently  classified  in 
the  Harmonized  Tariff  Schedule  of  the 


United  States  (HTSUS)  under  item 
numbers: 

7304.20.10.00,  7304.20.10.10, 
7304.20.10.20,  7304.20.10.30. 
7304.20.10.40.  7304.20.10.50. 
7304.20.10.60.  7304.20.10.80, 
7304.20.20.00,  7304.20.20.10. 
7304.20.20.20.  7304.20.20.30. 
7304.20.20.40,  7304.20.20.50. 
7304.20.20.60.  7304.20.20.80. 
7304.20.30.00.  7304.20.30.10. 
7304.20.30.20.  7304.20.30.30, 
7304.20.30.40.  7304.20.30.50. 
7304.20.30.60.  7304.20.30.80. 
7304.20.40.00.  7304.20.40.10. 
7304.20.40.20,  7304.20.40.30. 
7304.20.40.40.  7304.20.40.50, 
7304.20.40.60.  7304.20.40.80. 
7304.20.50.10,  7304.20.50.15. 
7304.20.50.30.  7304.20.50.45. 
7304.20.50.50.  7304.20.50.60. 
7304.20.50.75.  7304.20.60.10. 
7304.20.60.15.  7304.20.60.30. 
7304.20.60.45.  7304.20.60.50, 
7304.20.60.60,  7304.20.60.75. 
7304.20.70.00.  7304.20.80.00, 
7304.20.80.30.  7304.20.80.45, 
7304.20.80.60.  7305.20.20.00. 
7305.20.40.00,  7305.20.60.00. 
7305.20.80.00.  7306.20.10.30, 
7306.20.10.90,  7306.20.20.00, 
7306.20.30.00,  7306.20.40.00, 
7306.20.60.10,  7306.20.60.50. 
7306.20.80.10.  and  7306.20.80.50. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1. 1994.  through  June  30, 1994. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31,  1994. 

Best  Information  Available 

We  have  determined,  in  accordance 
with  secUoa  776(c)  of  the  Act  (19  U.S.C. 
1677e(c)).  that  the  use  of  best 
information  available  (BIA)  is 
appropriate  for  sales  of  the  subject 
merchandise  by  Union.  In  deciding 
whether  to  use  BIA,  section  353.37(b) 
provides  that  the  Department  may  take 
into  account  whether  a  party  refused  or 
was  unable  to  produce  information  in  a 
timely  manner.  In  this  case,  Union 
refused  to  provide  the  information 
requested. 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperate  in  an 


investigation,  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  who  do  not  cooperate  in  an 
investigation. 

In  this  case,  because  Union  failed  to 
respond  to  the  Department  s 
questionnaire,  we  find  that  it  has  not 
cooperated  in  this  investigation. 
Accordingly,  under  our  BIA 
methodology,  uncooperative 
respondents  are  assigned  the  higher  of 
the  highest  margin  alleged  in  the 
petition  or  the  highest  rate  calculated 
for  another  respondent.  In  this  instance, 
we  are  assigning  the  highest  margin 
among  the  margins  alleged  in  the 
petition  (see.  Antifiriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  the  Federal 
Republic  of  Germany:  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value  (54  FR  18992, 19033,  May  3, 
1989)).  The  Department's  two-tier 
methodology  for  assigning  BIA  based  on 
the  degree  of  the  respondents' 
cooperation  has  been  upheld  by  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
(see  Allied-Signal  Aerospace  Co.  v.  the 
United  States.  Slip  Op.  93-1049  (Fed 
Cir.  June  22. 1993);  see  also  Krupp  Stahl 
AG.  et  al  v.  the  United  States.  Slip  Op. 
93-84  (Crr  May  26.  1993)). 

Such  or  Sinnilar  Comparisons 

We  have  determined  for  purposes  of 
the  preliminary  determination  that  the 
OCTG  covered  by  this  investigation 
comprises  a  single  category  of  "such  or 
similar"  merchandise  within  the 
meaning  of  section  771(16)  of  the  Act. 
All  comparisons  of  U.S.  to  third-country 
sales  involved  identical  merchandise. 

Fair  Value  Comparisons 

To  determine  whether  HSP's  sales  of 
OCTG  firom  Korea  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV).  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

We  based  USP  on  exporter's  sales 
price  (ESP),  in  accordance  with  section 
772(c)  of  the  Act.  because  the  subject 
merchandise  was  sold  to  the  first 
unrelated  purchaser  after  importation 
into  the  United  States. 

We  calculated  ESP  based  on  packed. 
ex-U.S.  warehouse  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions  from  gross  unit  price, 
where  appropriate,  for  foreign  brokerage 
charges,  foreign  inland  freight,  ocean 
fi-eight.  marine  insurance.  U.S.  duty. 
U.S.  inland  freight.  U.S.  brokerage, 
wharfage  fees,  credit  expense,  and  U.S. 


and  foreign  indirect  selling  expenses, 
including  inventory  carrying  costs  and 
other  U.S.  and  foreign  indirect  selling 
expenses.  We  added  duty  drawback  in 


accordance  with 
the  Act. 


section  772(d)(1)(B)  of 


Foreign  Market  1  'alue 

We  compared  the  volume  of  home 
market  sales  of  subject  merchandise  to 
the  volume  of  third-country  sales  to 
determine  whether  there  was  a 
sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  FMV,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  Pursuant 
to  19  CFR  353.48,  we  found  that  the 
home  market  was  not  viable  because  it 
represented  less  than  five  percent  of  the 
amount  sold  to  third  countries.  We, 
therefore,  based  FMV  on  third-coimtry 
sales.  We  selected  Canada  as  the  third- 
country  market  because  Canada  was  the 
only  third  country  to  which  HSP  sold 
the  subject  merchandise  and  the  sales  to 
this  market  were  greater  than  five 
percent  of  the  sales  made  to  the  United 
States. 

Cost  of  Production  Analysis 

As  stated  above,  based  on  the 
petitioners'  allegation  that  HSP  was 
selling  OCTG  in  Canada  at  prices  below 
its  COP,  the  Department  initiated  a  COP 
investigation. 

In  order  to  determine  whether  the 
third-country  prices  were  above  HSP's 
COP,  we  calculated  the  COP  based  on 
the  sum  of  HSP's  cost  of  materials, 
fabrication,  general  expenses,  and 
packing,  in  accordance  with  section 
353.51(c).  We  accepted  HSP's  cost  data 
for  purposes  of  the  preliminary 
determination. 

Results  of  COP  Analysis 

Under  our  standard  practice,  where 
we  find  tbjl  less  than  10  percent  of  a 
company's  sales  Ate  at  prices  below  the 
COP.  we  disregard  any  below-cost  sales 
because  that  company's  below-cost  sales 
were  not  made  in  substantial  quantities. 
Where  we  find  between  10  and  90 
percent  of  the  company's  sales  of  a 
given  product  were  at  prices  below  the 
COP,  and  the  below  cost  sales  were 
made  over  an  extended  period  of  time, 
we  disregard  only  the  below-cost  sales. 
Where  we  find  that  more  than  90 
percent  of  the  company's  sales  were  at 
prices  below  the  COP.  and  the  sales 
were  made  over  an  extended  period  of 
time,  we  disregard  all  sales  for  that 
product  and  calculate  FMV  based  on 
constructed  value  (CV). 

In  accordance  with  section  773(b)(1) 
of  the  Act,  in  order  to  determine 
whether  below-cost  sales  were  made 
over  an  extended  period  of  time,  we 


compare  the  number  of  months  in 
which  below-cost  sales  occurred  for 
each  product  to  the  number  of  months 
in  the  POI  in  which  that  product  was 
sold.  If  a  product  was  sold  in  three  or 
more  months  of  the  POI.  we  do  not 
exclude  below-cost  sales  unless  there 
were  below-cost  sales  in  at  least  three 
months  during  the  POI.  When  we  find 
that  sales  of  a  product  only  occurred  in 
one  or  two  months,  the  number  of 
months  in  which  the  sales  occurred 
constituted  the  e.xtended  period  of  time; 
i.e.,  where  sales  of  a  product  were  made 
in  only  two  months,  the  extended 
period  of  time  was  two  months,  where 
sales  of  a  product  were  made  in  only 
one  month,  the  extended  period  of  time 
was  one  month  (see  the  Preliminary 
Resuhs  and  Partial  Termination  of 
Antidumping  Duty  Administrative 
Review:  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan  (58 
FR  69336,  69338,  December  10,  1993). 
Based  on  this  preliminary  analysis, 
none  of  HSP's  Canadian  sales  were 
found  to  be  below  cost.  Accordingly,  we 
calculated  FMV  based  on  C&F  prices  to 
unrelated  customers  in  Canada.  We 
made  deductions  from  gross  unit  price 
for  foreign  brokerage  charges,  foreign 
inland  freight,  ocean  freight,  other 
expenses  and  credit  expense.  In    • 
addition,  we  deducted  indirect  selling 
expenses,  including,  where  appropriate, 
inventory  carrying  costs  and  other 
indirect  selling  expenses,  up  to  the 
•  amount  of  indirect  selling  expenses 
incurred  on  U.S.  sales,  in  accordance  19 
CFR  353.56(b)(2).  We  deducted  third- 
country  packing  costs  and  added  U.S. 
packing  costs.  Finally,  we  added  duty 
drawback. 

Currency  Conversion 

• 
Pursuant  to  19  CFR  353.^0,  «■»•  made 
currency  conversions  based  on  the 
official  exchange  rates  in  effect  on  the 
dates  of  the  U.S.  sales  as  certified  by  the 
Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
(19  U.S.C.  1673b(d){l)).  of  the  Act.  we 
are  directing  the  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
OCTG  from  Korea,  as  defined  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 


The  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  preliminary  dumping 
margin,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Producer/Manufacturer/Exporter 


Hyundai  Steel  Pipe  Company.  Ltd.  .. 
Union  Steel  Manufacturing  Company 
All  Others 


Margin 
per- 
cent- 
age 


00.00 
12.17 
12.17 


Postponement  of  Final  Determination 

On  January  12.  1995.  in  accordance 
with  19  CFR  353.20(b).  HSP  requested 
that,  in  the  event  of  an  affirmative 
determination,  the  Department  postpone 
the  final  determination.  We  find  no 
compelling  reason  to  deny  the  request. 
Accordingly,  we  are  postponing  the  date 
of  the  final  determination  until  not  lator 
than  135  days  after  the  date  of 
publication  of  this  notice. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
preliminary  determination. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to. 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preUminary 
determination  or  45  days  after  our  final 
determination. 

Publid  Comment 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  may  be  submitted  by 
any  interested  party  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  April  21. 1995.  and  rebuttal 
briefs  no  later  than  April  23,  1995.  We 
request  that  parties  in  this  case  provide 
an  executive  summary  of  no  more  than 
two  pages  in  conjunction  with  case 
briefs  on  the  major  issues  to  be 
addressed.  Further,  briefs  should 
contain  a  table  of  authorities.  Citations 
to  Commerce  determinations  and  court 
decisions  should  include  the  page 
number  where  cited  information 
appears.  In  preparing  the  briefs,  please 
begin  each  issue  on  a  separate  page.  In 
accordance  with  19  CFR  353.38(b),  we 
will  hold  a  public  hearing,  if  requested, 
to  give  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs.  Tentatively,  the 
hearing  will  be  held  on  May  3, 1995.  at 
10:00  a.m.  al  the  U.S.  E)epa"rtment  of 
Commerce.  Room  1851,  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington.  DC.  20230.  Parties  should 
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confirm  the  time,  date,  and  place  of  the 
hearing  48  hours  before  the  scheduled 
time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Requests  should 
contain:  (1)  The  party's  name,  address, 
telephone  number;  (2)  the  niunber  of 
participants;  and  (3)  a  list  of  the  issues 
to  be  discussed.  In  accordance  with  19 
CFR  353.38(b).  oral  presentations  will 
be  limited  to  the  issues  raised  in  the 
briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f))  and  19  CFR 
353.15(a)(4). 

Dated:  January  26.  1995. 

Susan  G.  Essennan, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  95-2614  Filed  2-1-95;  8  45  am] 
BILLMG  COOE  3S10-DS-«> 


[A-201-ai7] 

Preliminary  Determination  of  Sales  at 
Not  Less  Ttian  Fair  Value:  Oil  Country 
Tubular  Goods  From  Mexico 

AGENCY:  Import  Administration, 
Intematiorwil  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  February  2, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Stagner  or  John  Beck,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington.  D.C.  20230; 
telephone  (202)  482-1673  and  (202) 
482-3464.  respectively. 

Preliminary  Determination 

The  Department  preliminarily 
determines  that  oil  country  tubular 
goods  (OCTG)  from  Mexico  are  not 
being  sold  in  the  United  States  at  less 
than  fair  value,  as  provided  in  section 
733(b)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  We  have  calculated 
a  preliminary  margin  of  zero  percent  for . 
Mexican  OCTG  sold  in  the  United  States 
during  the  period  of  investigation. 

Case  History 

Since  the  initiation  of  this 
investigation  on  July  20. 1994,  (59  FR 
37962,  July  26.  1994).  the  following 
events  have  occurred. 

On  August  15. 1994,  the  U.S. 
International  Trade  Commission  (ITC) 


issued  an  affirmative  preliminary 
determination. 

On  August  26. 1994.  based  on 
statements  from  the  petitioner  and 
information  from  Metal  Bulletin  Books, 
Ltd.,  Iron  and  Steel  Works  of  the  World 
(10th  ed.  1991),  the  Department  issued 
a  full  antidumping  questionnaire  to 
Tubos  de  Acero  de  Mexico,  S.A. 
(TAMSA).  Additionally,  the  Department 
issued  antidumping  surveys  to  three 
other  potential  respondents:  Tubacero 
S.A.  de  C.V.  and  Hylsa,  S.A.  de  C.V.  on 
August  26, 1994;  and,  Villacero  Tuberia 
Nacional,  S.A.  de  C.V.  on  September  1, 
1994. 

On  September  27, 1994,  the 
Department  determined  that  TAMSA 
would  be  the  sole  mandatory 
respondent  (see  the  September  27, 1994. 
memorandum  from  David  L.  Binder  to 
Richard  W.  Moreland).  TAMSA 
accounts  for  at  least  60  percent  of 
exports  of  OCTG  from  Mexico  during 
the  period  of  investigation 

The  Department  received  initial 
questionnaire  responses  in  September, 
October,  and  November  1994,  and 
deficiency  responses  in  November  and 
December  1994. 

On  November  3.  1994,  the  Department 
determined  that  TAMSA's  home  market 
was  not  viable  within  the  meaning  of 
section  773(a)(1)(B)  of  the  Act  and  19 
CFR  353.48  and  that  Saudi  Arabia  was 
the  appropriate  third  country  market  for 
this  investigation  (see  the  November  3. 
1994,  memorandum  from  David  L. 
Binder  to  Richard  W.  Moreland).  This 
decision  was  predicated  on  the  decision 
not  to  expand  the  period  of 
investigation  to  include  home  market 
sales  made  pursuant  to  long-term 
contracts  (see  the  November  3, 1994, 
memorandum  from  Richard  W. 
Moreland  to  Barbara  R.  Stafford). 

On  November  10, 1994,  North  Star 
Steel  Ohio  (the  petitioner)  timely 
requested  that  the  Department  postpone 
the  preliminary  determination  in 
accordance  with  section  733(c)(1)  of  the 
Act  (19  U.S.C.  1673b(c)(l))  and  19  CFR 
353.15(c).  We  did  so  on  November  15. 
1994,  (59  FR  60130,  November  22, 
1994). 

On  November  29, 1994,  the  petitioner 
submitted  an  allegation  of  sales  at  prices 
below  the  cost  of  production  (COP) 
based  on  TAMSA's  sales  to  Saudi 
Arabia.  The  Department  initiated  a  COP 
investigation  on  December  22, 1994  (see 
the  December  22. 1994,  memorandum 
from  Gary  Taverman  to  Barbara  R. 
Stafford).  On  December  28, 1994,  the 
Department  sent  a  section  D 
questionnaire  to  the  respondent. 
However,  due  to  time  constraints,  we 
have  not  been  able  to  use  the  section  D 


questioimaire  response  in  our 
preliminary  determination. 

On  December  16, 1994,  in  accordance 
with  19  CFR  353.20(b).  TAMSA 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
by  the  Department,  the  Department 
postpone  the  final  determination. 
However,  because  this  preliminary 
determination  is  negative,  the  criteria 
for  a  postponement  of  the  final 
determination  under  19  CFR 
353.20(b)(1)  have  not  been  met. 
Accordingly,  the  final  determination  has 
not  been  postponed. 

Scope  of  Investigation 

For  purposes  of  this  investigation. 
OCTG  are  hollow  steel  products  of 
circular  cross-section,  including  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  This  investigation  does  not 
cover  casing,  tubing,  or  drill  pipe 
containing  10.5  percent  or  more  of 
chromium.  The  OCTG  subject  to  this 
investigation  are  cuirrently  classified  in 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
numbers: 


7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7304 
7305 
7305 
7306 
7306. 
7306, 
7306. 


20.1000, 
20.10.20, 
20.10.40. 
20.10.60, 
20.20.00, 
20.20.20. 
20.20.40. 
20.20.60. 
20.30.00, 
20.30.20, 
20.30.40, 
20.30.60. 
20.40.00, 
20.40.20. 
20.40.40. 
20.40.60, 
20.50.10. 
20.50.30. 
20.50.50. 
20.50.75. 
20.60.15. 
20.60.45. 
20.60.60, 
20.70.00. 
20.80.30. 
20.80.60, 
20.40.00. 
20.80.00, 
20.10.90, 
20.30.00. 
20.60.10. 
20.80.10, 


7304.20.10.10, 
7304.20.10.30. 
7304.20.10.50. 
7304.20.10.80. 
7304.20.20.10, 
7304.20  20.30. 
7304.20.20.50. 
7304.20.20.80. 
7304.20.30.10. 
7304.20.30.30. 
7304.20.30.50. 
7304.20.30.80. 
7304.20.40.10. 
7304.20.40.30. 
7304.20.40.50. 
7304.20.40.80. 
7304.20.50.15. 
7304.20.50.45. 
7304.20.50.60. 
7304.20.60.10. 
7304.20.60.30. 
7304.20.60.50. 
7304.20.60.75. 
7304.20.80.00. 
7304.20.80.45. 
7305.20.20.00. 
7305.20.60.00. 
7306.20.10.30. 
7306.20.20.00, 
7306.20.40.00. 
7306.20.60.50. 
and  7306.20.80.50. 


Federal  Register  /  Vol.  60.  No.  22  /  Thursday,  February  2.  1995  /  Notices 


6511 


Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  these  investigations  is 
dispositive,   i , 

Period  of  InvHtigaticn 

The  period  of  investigation  (POI)  is 
January  1. 1994.  through  June  30. 1994. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31.  1994. 

Such  or  Similar  Comparisons 

We  have  determined  for  purposes  of 
the  preliminary  determination  that 
OCTG  covered  by  this  investigation 
comprises  a  single  category  of  "such  or 
similar"  merchandise  within  the 
meaning  of  section  771(16)  of  the  Act. 
Where  there  were  no  sales  of  identical 
merchandise  in  the  third  country  to 
compare  to  U.S.  sales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of:  (1)  Seamless  or  welded;  (2)  grade;  (3) 
end  finish;  (4)  outside  diameter;  (5) 
length;  (6)  noitnalization;  and  (7)  wall 
thickness,  as  listed  in  Appendix  V  of  the 
Departments  antidumping 
questionnaire.  We  made  adjustments, 
where  appropriate,  for  differences  in  the 
physical  characteristics  of  the 
merchandise,  in  accordance  with 
section  773(a)(4)(C)  of  the  Act. 

Fair  Value  Comparisons 

To  determine  whether  TAMSA's  sales 
of  OCTG  from  Mexico  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Price 

We  based  USP  for  some  U.S.  sales  on 
purchase  price,  in  accordance  with 
section  772(b)  of  the  Act,  because  the 
subject  merchandise  was  sold  to 
unrelated  purchasers  in  the  United 
States  prior  to  importation  and  there 
was  no  other  indication  that  exporter's 
sales  price  (ESP)  methodology  should  be 
used.  However,  where  certain  sales  to 
the  first  unrelated  purchaser  took  place 
after  importation  into  the  United  States, 
we  based  USP  on  ESP,  in  accordance 
with  section  772(c)  of  the  Act. 

We  have  preliminarily  determined 
that  the  sales  of  further  manufactured 
merchandise  classified  by  respondent  as 
purchase  price  sales  were,  instead,  ESP 
sales  because:  (1)  The  further 
manufacturing  of  the  OCTG  was 


performed  by  a  related  U.S.  entity;  and 
(2)  the  merchandise  was  stored  in 
TAMSA's  related  U.S.  enUty's  stockyard 
prior  to  further  manufacturing.  It  is  the 
Department's  practice  to  treat  sales 
made  prior  to  importation  that  undergo 
further  manufacturing  in  the  United 
States  as  ESP  sales  when  the  sales  are 
handled  by  a  related  U.S.  entity  (see 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  New  Minivans  &t)m 
Japan  (57  FR  21937.  May  26,  1992)). 

For  OCTG  that  was  further 
manufactured  in  the  United  States,  we 
deducted  all  value  added  in  the  United 
States,  pursuant  to  section  772(e)(3)  of 
the  Act.  The  value  added  consists  of  the 
costs  of  the  materials,  fabrication,  and 
general  expenses  associated  with  the 
portion  of  the  merchandise  further 
manufactured  in  the  United  States,  as 
well  as  a  proportional  amount  of  profit 
attributable  to  the  value  added.  We 
accepted  TAMSA's  cost  data  without 
making  any  adjustments  for  purposes  of 
the  preliminary  determination.  We 
calculated  profit  by  deducting  from  the 
sales  price  of  the  finished  product  all 
production  and  selling  costs  incurred  by 
the  company.  We  then  allocated  the 
total  profit  proportionately  to  all 
components  of  costs.  We  deducted  only 
the  profit  attributable  to  the  value 
added.  In  determining  the  costs 
incurred  to  produce  the  finished 
merchandise,  we  included:  (1) 
Materials;  (2)  fabrication;  and  (3)  general 
expenses  including  selling  (SG&A),  and 
interest  expense,  in  accordance  with  19 
CFR  353.41(e)(3). 

We  calculated  purchase  price  and  ESP 
based  on  FOB  prices.  For  purchase  price 
and  ESP  sales,  we  made  deductions 
from  gross  unit  price,  where  appropriate 
for  foreign  brokerage,  foreign  inland 
freight,  marine  insurance,  ocean  freight. 
U.S.  duty.  I '  S.  inland  freight.  U.S. 
brokerage,  and  load-in/load-out 
expenses,  in  accordance  with  section 
772(d)  of  the  Act. 

For  ESP  sales  only,  we  deducted 
credit  expenses,  quality  inspection 
costs,  indirect  selling  expenses, 
inventory  carrying  costs,  and  product 
liability  premiums,  in  accordance  with 
section  772(e)  of  the  Act. 

We  made  no  adjustments  for  packing 
because  the  respondent  reported  that 
the  OCTG  was  not  packed  before 
shipment. 

For  certain  sales,  TAMSA  had  not  yet 
shipped  or  received  payment  for  the 
sale.  In  order  to  calculate  credit 
expenses,  we  assigned  the  average 
number  of  credit  days  when  shipment 
and  payment  dates  were  missing,  and 
used  the  date  of  the  preliminary 
determination,  January  26, 1995,  as  the 
assumed  payment  date  when  only 


payment  dates  were  missing  (see  the 
January  26,  1995.  concurrence 
memorandum). 

Foreign  Market  Value 

We  compared  the  volume  of  home 
market  sales  of  subject  merchandise  to 
the  volume  of  third  country  sales  to 
determine  whether  there  was  a 
sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculaUng  FMV  in  accordance  with  19 
CFR  353.48(a).  Pursuant  to  19  CFR 
353.48,  we  found  that  the  home  market 
was  not  viable  because  it  represented 
less  than  five  percent  of  the  amount  sold 
to  third  countries.  We  therefore  based 
FMV  on  third  country  sales. 

We  determined,  pursuant  to  19  CFR 
353.49(b),  that  Saudi  Arabia  is  the  most 
appropriate  third  country  market 
because:  (1)  The  volume  of  TAMSA's 
Saudi  Arabian  sales  during  the  POI  was 
the  largest  of  any  third  country;  (2)  the 
merchandise  exported  to  Saudi  Arabia 
is  most  similar  or  identical  to  the 
merchandise  exported  to  the  United 
States;  and  (3)  the  Saudi  Arabian 
market,  in  terms  of  organization  and 
development,  is  similar  io  that  of  the 
U.S.  market.  However,  the  petitioner  has 
questioned  the  legitimacy  of  certain 
sales  made  by  TAMSA  to  the  Saudi 
Arabian  market.  The  Department 
intends  to  scrutinize  these  sales  at 
verification. 

We  calculated  FMV  based  on  C&F 
prices  to  unrelated  customers  in-Saudi 
Arabia.  In  fight  of  the  Court  of  Appeals 
for  the  Federal  Circuits  (C.'VFC) 
decision  in  Ad  Hoc  Committee  of  AZ- 
NM-TX-FL  Producers  of  Gray  Portland 
Cement  v.  United  States.  Slip.  Op.  93- 
1239  (Fed.  Cir.  January  4.  1994).  the 
Department  no  longer  can  deduct  third 
country  market  movement  charges  from 
FMV  pursuant  to  its  inherent  p«-\ver  to 
fill  in  gaps  in  the  antidumping  statute. 
Instead,  we  will  adjust  for  those 
expenses  under  the  circumstance-of-sale 
provision  of  19  CFR  353.56(a).  as 
appropriate.  Accordingly,  in  the  present 
case,  we  deducted  from  FMV  the 
following  direct  selling  expenses 
pursuant  to  19  CFR  353.56(a):  Post-sale 
foreign  brokerage,  foreign  inland  freight, 
and  ocean  freight  expenses. 

For  purchase  price  comparisons, 
pursuant  to  section  773(a)(4)(B)  of  the 
Act  and  19  CFR  353.56(a)(2),  we  made 
circumstance-of-sale  adjustments  for 
direct  selling  expenses,  which  included 
credit  and  commissions,  in  accordance 
with  19  CFR  353.56(a)(2).  We  deducted 
commissions  incurred  on  third  country 
sales  and  added  U.S.  indirect  selling 
expenses,  capped  by  the  amount  of  third 
country  commissions.  Total  U.S. 
indirect  selling  expenses  included  U.S. 
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inventory  carrying  costs,  indirect  selling 
expenses  incurred  in  Mexico  on  U.S. 
sales  and  expenses  incurred  in  the 
United  States,  quality  inspection  costs, 
and  product  liability  premiums. 

For  ESP  comparisons,  we  made 
further  deductions  for  credit  expense 
and  commissions.  We  deducted  third 
country  indirect  selling  expenses, 
capped  by  the  amount  of  U.S.  indirect 
selling  expenses,  in  accordance  with  19 
CFR  353.56(b). 

We  made  no  adjustments  for  packing 
because  the  respondent  reported  that 
the  OCTG  was  not  packed  before 
shipment. 

For  certain  sales,  TAMSA  had  not  yet 
shipped  or  received  payment  for  the 
sale.  In  order  to  calculate  credit 
expenses,  we  applied  the  same 
methodology  described  above  for  USP. 

Currency  Conversion 

Because  certified  exchange  rates  for 
Mexico  were  unavailable  from  the 
Federal  Reserve,  we  made  currency 
conversions  for  expenses  denominated 
in  Mexican  pesos  based  on  the  official 
monthly  exchange  rates  in  effect  on  the 
dates  of  the  U.S.  sales  as  published  by 
the  International  Monetary  Fund. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Preliminary  Margin  Calculation 

Based  on  the  calculation  methodology 
outhned  above,  we  preliminarily 
calculated  the  following  margins: 


Manufacturer/producer/exporter 

Margin 
Percentage 

Tubos  de  Acero  de  Mexico, 
S.A  

00  00 

All  others 

00  00 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
preliminary  determination. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to. 
a  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  may  be  submitted  by 
any  interested  party  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  March  6,  1995,  and  rebuttal 
briefs  no  later  than  March  13,  1995.  We 


request  that  parties  in  this  case  provide 
an  executive  summar\'  of  no  more  than  . 
two  pages  in  conjunction  with  case 
briefs  on  the  major  issues  to  be 
addressed.  Further,  briefs  should 
contain  a  table  of  authorities.  Citations 
to  Commerce  determinations  and  court 
decisions  should  include  the  page 
number  where  cited  information 
appears.  In  preparing  the  briefs,  please 
begin  each  issue  on  a  separate  page.  In 
accordance  with  19  CFR  353.38(b),  we 
will  hold  a  public  hearing,  if  requested, 
to  give  interested  parties  an  opportunitv 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs.  Tentatively,  the 
hearing  will  be  held  on  March  20. 1995, 
at  10:00  a.m.  at  the  U.S.  Department  of 
Commerce,  Room  1851,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Parties  should 
confirm  the  time,  date,  and  place  of  the 
hearing  48  hours  before  the  scheduled 
time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary'  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Requests  should 
contain:  (1)  The  party's  name,  address, 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  list  of  the  issues 
to  be  discussed.  In  accordance  with  19 
CFR  353.38(b),  oral  presentations  vnll 
be  limited  to  the  issues  raised  in  the 
briefs.  This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(fl)  and  19  CFR 
353.15(a)(4). 

Dated:  January  26,  1995. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  95-2615  Filed  2-1-95;  8:45  am) 
BILLING  CODE  3510-OS-P 


[A-433-805] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Oil  Country  Tubular  Goods  From 
Austria 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  2,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Crow  or  Lisa  Girardi,  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Co  isiitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-0116  or  (202)  482- 
4105,  respectively. 


Preliminary  Determination 

We  preliminarily  determine  that  oil 
country  tubular  goods  (OCTG)  from 
Austria  are  being  sold  in  the  United 
States  at  less  than  fair  value,  as 
provided  in  section  733(b)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act).  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  Julv  27,  1994  (59  FR 
37962,  July  20,  1994),  the  following 
events  have  occurred. 

On  August  15.  1994,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injurv' 
determination  in  this  proceeding  (see 
ITC  Investigation  No.  701-TA-363). 

On  August  26,  1994,  the  Department 
of  Commerce  (the  Department)  selected 
Voest-Alpine  Stahlrohr  Kindberg  GmbH 
(Kindberg)  as  the  sole  mandatory' 
respondent  in  the  investigation,  within 
the  meaning  of  19  CFR  353.42(b)(1), 
since  this  respondent  accounts  for  at 
least  60  percent  of  exports  of  OCTG 
from  Austria  during  the  period  of 
investigation  (see  the  August  26,  1994. 
memorandum  from  David  L.  Binder  to 
Richard  W.  Moreland,  for  more  detailed 
information).  Also  that  day,  the 
Department  issued  an  antidumping 
questionnaire  to  Kindberg. 

On  October  5,  1994,  the  Department 
determined  that  Kindberg's  home 
market  was  not  viable  and  determined 
that  Russia  was  the  appropriate  third 
country  market  for  this  investigation 
(see  the  October  5,  1994,  memorandum 
from  David  L.  Binder  to  Richard  W. 
Moreland).  In  their  June  30,  1994, 
petition,  the  petitioners 'alleged  that 
Kindberg's  sales  to  Russia  are  at  prices 
below  the  cost  of  production  (COP).  In 
our  notice  of  initiation  the  Department 
stated  that,  based  on  the  allegation  in 
the  petition,  if  there  were  not  a  viable 
home  market  for  Kindberg,  the 
Department  would  commence  an 
investigation  of  sales  below  the  cost  of 
production  with  respect  to  third  country 
sales.  In  the  above-referenced  October  5. 
1994,  decision  memorandum,  the 
Department  determined  that  since 
Russian  sales  were  the  proper  basis  for 
FMV,  the  Department  would  investigate 
whether  such  sales  were  made  below 
COP. 

The  Department  received  initial 
questionnaire  responses  in  September 
and  October  1994  and  deficiency 
responses  in  November  and  December 
1994.  The  Department  issued  additional 
deficiency  letters  on  January  9  and 
January-  23,  1995.  The  responses  to  these 
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letters  are  due  on  January  27.  1995.  after 
the  preliminary  determination. 

On  November  10, 1994,  Koppel  Steel 
Corporation,  U.$.  Steel  Group  (a  unit  of 
USX  Corporation)  and  USS/Kobe  Steel 
Company,  (the  petitioners),  timely 
requested  that  the  Department  postpone 
the  preliminary  determination  in 
accordance  with  sin^tion  733(c)(1)  of  the 
Act  (19  U.S.C.  1673b(c)  (1)).  and  19  CFR 
353.15(c).  We  did  so  on  November  15. 
1994  (59  FR  60130.  November  22. 1994). 

On  January  25,  1995.  Kindberg 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination, 
the  Department  postpone  the  final 
detennination  in  accordance  with  19 
CFR  353.20(b)(1). 

Scope  of  Investigation 

For  purposes  of  this  investigation. 
OCTG  are  hollow  steel  products  of 
circular  cross-section,  including  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron      • 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  This  scope  does  not  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  percent  or  more  of  chromium.  The 
OCTG  subject  to  this  investigation  are 
currently  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  under  item  numbers: 
7304.20.10.00,  7304.20.10.10. 

7304.20.10.20.  7304.20.10.30, 

7304.20.10.40.  7304.28.10.50, 

7304.20.10.60.  7304.20.10.80. 

7304.20.20.00.  7304.20.20.10, 

7304.20.20.20,  7304.20.20.30. 

7304.20.20.40,  7304.20.20.50, 

7304.20.20.60.  7304.20.20.80. 

7304.20.30.00.  7304.20.30.10. 

7304.20.30.20,  7304.20.30.30. 

7304.20.30.40.  7304.20.30.50. 

7304.20.30.60.  7304.20.30.80. 

7304.20.40.00.  7304.20.40.10. 

7304.20.40.20.  7304.20.40.30. 

7304.20.40.40.  7304.20.40.50. 

7304.20.40.60.  7304.20.40.80. 

7304.20.50.10.  7304.20.50.15. 

7304.20.50.30.  7304.20.50.45. 

7304.20.50.50.  7304.20.50.60. 

7304.20.50.75.  730420.60. 10. 

7304.20.60.15.  7304.20.60.30. 

7304.20.60.45.  7304.20.60.50. 

7304.20.60.60.  7304.20.60.75. 

7304.20.70.00,  7304.20.80.00. 

7304.20.80.30.  7304.20  80.45. 

7304.20.80.60,  7305.20.20.00. 

7305.20.40.00,  7305.20.60.00. 

7305.20.80.00,  7306.20.10.30. 

7306.20.10.90.  7306.20.20.00. 

7306.20.30.00.  7306.20.40.00. 


7306.20.60.10.  7306.20.60.50. 
7306.20.80.10.  and  7306.20.80.50. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1. 1994.  through  June  30. 1994. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31,  1994. 

Such  or  Similar  Comparisons 

We  have  determined  for  purposes  of 
the  preliminary  determination  that  the 
OCTG  covered  by  this  investigation 
comprises  a  single  category  of  "such  or 
similar"  merchandise  within  the 
meaning  of  section  771(16)  of  the  Act. 

The  respondent  reported  sales  of  both 
identical  and  similar  merchandise  in 
Russia  during  the  POI.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  third  coimtry  to  compare  to  U.S. 
sales,  we  made  similar  merchandise 
comparisons  on  the  basis  of  the 
characteristics  listed  in  Appendix  V  of 
the  Department's  antidumping 
questionnaire.  However,  we  modified 
the  matching  hierarchy  in  Appendix  V 
so  that,  whenever  possible.  U.S.  sales  of 
OCTG  tubing  would  be  matched  to 
Russian  sales  of  OCTG  tubing  and  U.S. 
sales  of  OCTG  casing  would  be  matched 
to  Russian  sales  of  OCTG  casing,  by 
making  that  the  primary  matching 
criterion.  We  also  took  into  accoimt 
Kindberg's  sales  of  proprietary  finishing 
grades,  by  including  minimum/ 
maximum  yield  strengths  and  tensile 
strengths  as  a  criterion  in  the  matching 
hierarchy.  Thus  we  made  similar 
merchandise  comparisons  on  the  basis 
of:  (1)  Whether  OCTG  is  casing  or 
tubing,  (2)  whether  OCTG  is  seamless  or 
welded;  (3)  the  grade  of  OCTG  finish:  (4) 
the  minimum/maximum  yield  strength 
and  tensile  strength,  (5)  end  finish:  (6) 
outside  diameter,  (7)  OCTG  length,  (8) 
full-body  normalization;  and  (9)  wall 
thickness  (see  the  January  20,  1995. 
memorandum  from  WiUiam  Crow  to 
David  Binder  for  detailed  discussion  of 
the  product  analysis).  Kindberg  had 
incorrectly  reported  multiple  costs 
instead  of  one  POI  cost  for  unique 
products.  After  weight-averaging  the 
multiple  costs  reported  for  unique 
products  to  derive  single  POI  costs 
specific  to  each  product  model,  we 
made  adjustments,  where  appropriate, 
for  differences  in  the  phy'sical 


characteristics  of  the  merchandise,  in 
accordance  with  773(a)(4)(C)  of  the  Act. 

Fair  Value  Comparisons 

To  determine  whether  Kindberg's 
sales  of  OCTG  from  Austria  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV).  as  specified  in  tlie  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  an  unrelated  purchaser 
before  importation  into  the  United 
States  and  because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated.  We  calculated  USP  on  the 
basis  of  packed  GIF  Houston,  duty  paid 
prices  to  unrelated  customers.  In 
accordance  with  section  772(d)(2)(A)  of 
the  Act,  we  made  deductions  from  U.S. 
price,  where  appropriate,  for  foreign 
brokerage  charges,  foreign  inland 
freight,  ocean  freight,  foreign  inland  and 
marine  insurance,  and  U.S.  duty. 

Foreign  Market  Value 

We  compared  the  volume  of  home 
market  sales  of  subject  merchandise  to 
the  volume  of  third  country  sales  to 
determine  whether  there  was  a 
sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  FMV,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  Pursuant 
to  19  CFR  353.48,  we  found  that  the 
home  market  was  not  viable  because  it 
represented  less  than  five  percent  oflhe 
amount  sold  to  third  countries.  We 
therefore  based  FMV  on  third  country 
sales. 

We  determined,  pursuant  to  19  CFR 
353.49(b).  that  Russia  is  the  most 
appropriate  third  country  market 
because;  (1)  The  merchandise  exported 
to  Russia  is  most  similar  or  identical  to 
the  merchandise  exported  to  the  United 
States;  (2)  the  volume  of  Kindl-erg's 
Russian  sales  during  the  POI  was  the 
largest  of  any  third  country;  and  (3) 
Kindberg's  sales  to  Russia  were  to  an 
OCTG  market  whose  organization  and 
developement  were  similar  to  that  of  the 
U.S.  market,  based  on  our  analysis  of 
the  sales  and  distribution  process  for 
those  sales. 

Cost  of  Production  Analysis 

As  stated  above,  based  on  the 
petitioners"  allegation  that  Kindberg  was 
selling  OCTG  in  Russia  at  prices  below 
its  COP.  the  Department  initiated  a  COP 
investigation  for  the  Russian  sales  of 
Kindberg.  In  order  to  determine  whether 
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the  third  country  prices  were  above 
Kindberg's  COP,  we  calculated  the  COP 
based  on  the  sum  of  Kindberg's  cost  of 
materials,  fabrication,  general  expenses, 
and  packing.  Given  the  effect  which 
they  would  have  on  Kindberg's  reported 
COP,  we  did  not  adjust  the  reported 
standard  costs  for  reported  variances 
because  Kindberg  failed  to  explain  and 
document  these  variances.  In  addition, 
information  on  the  record  contradicted 
the  reported  variances.  A  detailed  and 
proprietar\'  analysis  of  the  nature  of 
Kindberg's  reporting  discrepancies  is 
contained  in  the  Department  s  Januar>' 
25,  1995,  preliminary  concurrence 
memorandum. 

Results  of  COP  Analysis 

Under  our  standard  practice,  where 
we  find  that  less  than  10  percent  of  a 
company's  sales  of  a  given  product  were 
at  prices  below  the  COP,  we  do  not 
disregard  any  below-cost  sales  because 
we  determine  that  the  company's  below- 
cost  sales  were  not  made  in  substantial 
quantities.  Where  we  find  between  10 
and  90  percent  of  the  company's  sales 
of  a  given  product  were  at  prices  below 
the  COP,  and  the  below  cost  sales  were 
made  over  an  extended  period  of  time, 
we  disregard  only  the  below-cost  sales. 
Where  we  find  that  more  than  90 
percent  of  the  company's  sales  of  a 
given  product  were  at  prices  below  the 
COP,  and  the  sales  were  made  over  an 
extended  period  of  time,  we  disregard 
all  sales  for  that  product  and  calculate 
FMV  based  on  constructed  value  (CV). 

In  accordance  with  sectioij  773(b)(1) 
of  the  Act.  in  order  to  determine 
whether  below-cost  sales  had  been 
made  over  an  extended  period  of  time, 
we  compare  the  number  of  months  in 
which  below-cost  sales  occurred  for 
each  product  to  the  number  of  months 
in  the  POI  in  which  that  product  was 
sold.  If  a  product  was  sold  in  three  or 
more  months  of  the  POI,  we  do  not 
exclude  below-cost  sales  unless  there 
were  below-cost  sales  in  at  least  three 
months  during  the  POI.  When  we  find 
that  sales  of  a  product  only  occurred  in 
one  or  two  months,  the  number  of 
months  in  which  the  sales  occurred 
constituted  the  extended  period  of  time; 
i.e.,  where  sales  of  a  product  were  made 
in  only  two  months,  the  e.xtended 
period  of  time  was  two  months,  where 
sales  of  a  product  were  made  in  only 
one  month,  the  extended  period  of  time 
was  one  month  (see  the  Preliminary 
Results  and  Partial  Termination  of 
Antidumping  Duty  Administrative 
Re\iew:  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan  (58 
FR  69336.  69338.  December  10,  1993). 
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Based  on  this  preliminary  analysis, 
for  U.S.  sales  of  certain  products,  there 
were  adequate  Russian  sales  made 
above  the  cost  of  production  to  serve  as 
FMV.  For  U.S.  sales  of  other  products, 
there  were  not.  In  such  cases,  we 
matched  U.S.  sales  to  CV. 

Constructed  \  'alue  Comparisons 

We  calculated  CV  based  on  the  sum 
of  Kindberg's  cost  of  materials, 
fabrication,  general  expenses,  profit  and 
U.S.  packing:  we  did  not  use  the 
reported  variances  from  standard  costs 
reported  because  Kindberg  failed  to 
fully  explain  and  document  these 
variances.  For  general  expenses,  which 
includes  selling  and  financial  expenses 
(SG&A),  we  used  the  greater  of  the 
reported  general  expenses  or  the 
statutory  minimum  often  percent  of  the 
cost  of  materials  and  fabrication.  For 
profit,  we  used  the  greater  of  the 
weighted-average  third  countrj-  profit 
during  the  POI  or  the  statutory 
minimum  of  eight  percent  of  the  cost  of 
materials,  fabrication  and  general 
expenses,  in  accordance  with  section 
773(e)(B)oftheAct. 

Third-Country  Sales  Comparisons 

Where  appropriate,  we  calculated 
FMV  based  on  delivered  prices  to 
unrelated  customers  in  Russia  and  to 
unrelated  international  trading 
companies  whose  customers  in  Russia 
were  known  to  Kindberg  at  the  time  of 
Kindberg's  sale  to  the  trading  company. 

In  light  of  the  Court  of  Appeals  ioi  the 
Federal  Circuit's  (CAFC)  decision  in  Ad 
Hoc  Committee  of  AZ-NM-TX-FL 
Producers  of  Gray  Portland  Cement  v. 
United  States.  13  F.3d  398  (Fed.  Cir. 
1994),  the  Department  no  longer  can 
deduct  third  countrj-  market  movement 
charges  from  FMV  pursuant  to  its 
inherent  power  to  fill  in  gaps  in  the 
antidumping  statute.  Instead,  we  will 
adjust  for  those  expenses  under  the 
circumstance-of-sale  provision  of  19 
CFR  353.56(a),  as  appropriate. 
Accordingly,  in  the  present  case,  we 
deducted  post-sale  third-country  market 
inland  freight,  inland  insurance  and 
foreign  inland  insurance  from  FMV  as 
direct  selling  expenses  under  the 
circumstance-of-sale  provision  of  19 
CFR  353.56(a). 

We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs  in 
accordance  with  section  773(a)(1)  of  the 
Act.  We  also  made  circumstance-of-sale 
adjustments  for  direct  selling  expenses, 
which  included  credit,  warranties, 
guarantees  and  commissions,  in 
accordance  with  19  CFR  353.56(a)(2). 
We  deducted  conunissions  incurred  on 
third-country  sales  and  added  total  U.S. 
indirect  selUng  expenses,  capped  by  the 


amount  of  home  market  commissions: 
those  total  U.S.  indirect  selling  expenses 
included  U.S.  inventor>'  carrying  costs, 
indirect  selling  expenses  incurred  in 
Austria  on  U.S.  sales  and  indirect 
selling  expenses  incurred  in  the  United 
States. 

Currency  Conversion 

Pursuant  to  19  CFR  353.60,  we  made 
currency  conversions  based  on  the 
official  exchange  rates  in  effect  on  the 
dates  of  the  U.S.  sales  as  certified  by  the 
Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d}(l) 
of  the  Act  (19  U.S.C.  1673(d)(1)),  we  are 
directing  the  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
OCTG  from  Austria,  as  defined  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

The  Customs  Service  snail  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  preliminary  dumping 
margin,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Producer/manufacturer/exporter 

Margin 
percentage 

Voest-Alpine  Stahlrohr 

Kindberg,GmbH  

All  others 

36.73 
36  73 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
preliminary  determination. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injur\-  to, 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Postponement  of  Final  Determination 

January  25.  1995.  in  accordance  with 
19  CFR  353.20(b).  Kindberg  timely 
requested  that,  in  the  event  of  an 
affirmative  determination,  the 
Department  postpone  the  final 
determination.  We  find  no  compelling 
reason  to  deny  the  request.  Accordingly, 
we  are  postponing  the  date  of  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  this 
notice. 


Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  may  be  submitted  by 
any  interested  party  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  March  8. 1995.  and  rebuttal 
briefs  no  later  than  March  15. 1995.  We 
request  that  parties  in  this  case  provide 
an  executive  summary  of  no  more  than 
two  pages  in  conjunction  with  case 
briefs  on  the  major  issues  to  be 
addressed.  Further,  briefs  should 
contain  a  table  of  authorities.  Citations 
to  Commerce  determinations  and  court 
decisions  should  include  the  page 
number  where  cited  information 
appears.  In  preparing  the  briefs,  please 
begin  each  issue  on  a  separate  page.  In 
accordance  with  19  CFR  353.38(b).  we 
will  hold  a  puWic  hearing,  if  requested, 
to  give  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefis.  Tentatively,  the 
hearing  will  be  held  on  March  22, 1995, 
at  1  p.m.  at  the  U.S.  Department  of 
Commerce,  Room  1414,  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington,  D.C.  20230.  Parties  should 
confirm  the  time,  date,  and  place  of  the 
hearing  48  hours  before  the  scheduled 
time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  wrritten  request 
to  the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce,  Room  B-099.  within  ten 
days  of  the  pubfication  of  this  notice  in 
the  Federal  Register.  Requests  should 
contain:  (1)  The  party's  name,  address, 
telephone  number:  (2)  the  number  of 
participants:  and  (3)  a  fist  of  the  issues 
to  be  discussed  In  accordance  with  19 
CFR  353.38(b).  oral  presentations  will 
be  limited  to  the  issues  raised  in  the 
briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f))  and  19  CFR 
353.15(a)(4). 

Dated:  January  26, 1995. 
Susan  G.  Esserman. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  95-2616  Filed  2-1-95;  8:45  ami 
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Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Oil 
Country  Tubular  Goods  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  2. 1995. 


FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Crow  or  Lisa  Girardi.  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230; 
telephone  (202)  482-0116  or  (202)  482- 
4105,  respectively. 

Preliminary  Determination 

We  preliminarily  determine  that  oil 
country  tubular  goods  (OCTG)  ft'om  Italy 
are  being,  or  are  Ukely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733(b)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act)  (19 
U.S.C.  1673b). 

Case  History 

Since  the  initiation  of  this 
investigation  on  July  20,  1994  (59  FR 
37962,  July  26,  1994).  the  following 
events  have  occurred. 

On  August  15, 1994.  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary 
determination. 

In  July  1994.  the  Department 
requested  information  regarding 
manufactiu^rs  or  exporters  of  the 
subject  merchandise  fi-om  the  U.S. 
Embassy  in  Rome.  The  Embassy 
informed  the  Department  that  Dalmine 
S.p.A.  (Dalmine)  and  Acciaierie 
Tubificio  Arvedi  S.p.A.  (Arvedi)  were 
the  main  exporters  of  the  subject 
merchandise. 

On  August  26,  1994.  based  on 
statements  from  the  petitioners  and 
information  from  Metal  Bulletin  Books. 
Ltd..  Iron  and  Steel  Works  of  the  World 
(10th  ed.  1991).  the  Department  issued 
a  full  antidumping  questionnaire  to 
Dalmine.  and  antidumping  surveys  to 
five  other  potential  respondents:  Alessio 
Tubi  S.p.A..  Tubimar  Ancona  S.p.A., 
Seta  Tubi  Sri.  Arvedi,  and  General  Sider 
Europa  S.p.A.  (General  Sider).  On 
September  8.  1994.  we  received  a 
response  from  Tubimar  Ancona  S.p.A. 
stating  that  it  did  not  export  the  subject 
merchandise  diuing  the  POI.  On 
September  13.1994,  we  recei ved  a 
similar  response  from  Alessio  Tubi 
S.p.A.  and  a  response  from  Seta  Tubi  Sri 
that  it  is  no  longer  in  existence.  On 
September  22,  1994,  we  received 
volume  and  value  information  from 
Arvedi.  We  did  not  receive  any  response 
from  General  Sider,  although  we 
confirmed  with  the  express  delivery 
service  that  General  Sider  had  received 
our  survey  on  August  30.  1994  (see.  the 
September  30,  1994.  memorandum  from 
Krjsten  Jenci  to  the  file).  To  ensure  that 
it  understood  our  request  for 
information,  we  sent  General  Sider 
another  survey,  containing  additional 


explanation,  on  October  7,  1994.  We 
confirmed  with  the  express  delivery 
service  that  General  Sider  received  the 
survey  on  October  11. 1994  (see,  the 
October  20,  1994,  memorandum  from 
Richard  W.  Moreland  to  Barbara  R 
Stafford). 

On  October  7. 1994.  Arvedi  notified 
the  Department  that  it  would  not 
participate  in  the  investigation.  On 
October  20. 1994.  after  the  Department 
had  still  not  received  a  response  from 
General  Sider,  we  selected  Dalmine. 
Arvedi.  and  General  Sider  as  mandator> 
respondents  in  this  investigation.  Based 
on  information  on  the  record,  the 
Department  believes  that  these  three 
companies  account  for  at  least  60 
percent  of  exports  of  OCTG  from  Italy 
during  the  period  of  investigation  (see. 
the  October  3.  1994,  memorandum  from 
David  L.  Binder  to  Richard  W.  Moreland 
and  the  October  20, 1994,  memorandum 
from  Richard  W.  Moreland  to  Barbara  R. 
Stafford). 

On  September  26,  1994,  Dalmine 
submitted  its  response  to  section  A  of 
our  August  26, 1994,  questionnaire.  In 
this  response,  Dalmine  claimed  that  its 
home  market  was  not  viable,  and  that  it 
should  report  third  coimtry  sales  data  as 
a  basis  for  foreign  market  value  (FMV). 
In  October  1994.  Dalmine  and  the 
petitioners  submitted  comments  on  the 
home  market  viability  issue. 

On  November  4. 1994.  the  Department 
determined  that  the  home  market  was 
viable,  and  instructed  Dalmine  to  report 
home  market  sales  (see  November  4, 
1994  memorandum  from  Richard  W. 
Moreland  to  Barbara  R.  Stafford).  As  a 
result  of  this  decision,  on  November  30, 
1994,  Dalmine  informed  the  Department 
that  it  would  no  longer  participate  in 
this  investigation. 

On  November  10,  1994,  North  Star 
Steel  Ohio  (a  division  of  North  Star 
Steel  Company)  (the  petitioners),  timely 
requested  that  the  Department  postpone 
the  preliminary  determination  in 
accordance  with  section  733(c)(1)  of  the 
Act  (19  U.S.C.  1673b(c)(l)),  and  19  CFR 
353.15(c).  We  did  so  on  November  15. 
1994  (59  FR  60130,  November  30.  1994). 

Scope  of  Investigation 

For  purposes  of  this  investigation. 
OCTG  are  hollow  steel  products  of 
circular  cross-section,  including  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleum  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  unfinished  (including  green 
tubes  and  limited  service  OCTG 
products).  This  scope  does'not  cover 
casing,  tubing,  or  drill  pipe  containing 
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10.5  percent  or  more  of  chromium.  The 
(XTTG  subject  to  this  investigation  are 
currently  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
[HTSUS]  under  item  numbers: 

7304.20.10.00.  7304.20.10.10. 
7304.20.10.20.  7304.20.10.30. 
7304.20.10.40,  7304.20.10.50, 
7304.20.10.60,  7304.20.10  80, 
7304.20.20.00,  7304.20.20.10, 
7304.20.20.20,  7304.20.20.30, 
7304.20.20.40,  7304.20.20.50, 
7304.20.20.60,  7304.20.20.80, 
7304.20.30.00,  7304.20.30.10, 
7304.20.30.20,  7304.20.30.30, 
7304.20.30.40,  7304.20.30.50. 
7304.20.30.60,  7304.20.30.80. 
7304.20.40.00,  7304.20.40.10. 
7304.20.40.20,  7304.20.40.30, 
7304.20.40.40,  7304.20.40.50, 
7304.20.40.60,  7304.20.40.80, 
7304.20.50.10,  7304.20.50.15, 
7304.20.50.30.  7304.20.50.45, 
7304.20.50.50,  7304.20.50.60, 
7304.20.50.75,  7304.20.60.10, 
7304.20.60.15.  7304.20.60.30, 
7304.20.60.45,  7304.20.60.50, 
7304.20.60.60,  7304.20.60.75, 
7304.20.70.00,  7304.20.80.00, 
7304.20.80.30,  7304.20.80.45, 
7304.20.80.60.  7305.20.20.00. 
7305.20.40.00.  7305.20.60.00, 
7305.20.80.00,  7306.20.10.30, 
7306.20.10.90,  7306.20.20.00. 
7306.20.30.00,  7306.20.40.00, 
7306.20.60.10,  7306.20.60.50. 
7306.20.80.10,  and  7306.20.80.50. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1, 1994,  to  June  30,  1994. 

Applicable  Statute  and  Regulations 

Unless  othenA'ise  indicated,  all 
citations  to  the  Statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Best  Information  Available 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Act  (19  U.S.C. 
1677e{c)),  that  the  use  of  best 
information  available  (BIA)  is 
appropriate  for  sales  of  the  subject 
merchandise  in  this  investigation.  In 
deciding  whether  to  use  BIA,  section 
776(c)  provides  that  the  Department 
shall  use  BIA  when  a  respondent  refuses 
to  produce  information  requested  in  a 
timely  manner  and  in  the  form  required. 
In  this  case,  Dalmine  and  Arvedi  chose 
not  to  participate  in  this  investigation, 
and  General  Sider  did  not  respond  to 
our  requests  for  information. 


In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperate  in  an 
investigation,  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  who  do  not  cooperate  in  an 
investigation.  If  the  Department  deems  a 
respondent  to  be  non-cooperative,  that 
respondent's  preliminary  margin  for  the 
relevant  class  or  kind  of  merchandise  is 
the  higher  of  either  (1)  The  highest 
margin  in  the  petition,  or  (2)  the  highest 
calculated  margin  of  any  respondent 
(see.  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany:  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  (54  FR  18992, 
19033,  May  3, 1989)).  The  Department's 
two-tier  methodology  for  assigning  BIA 
based  on  the  degree  of  respondents' 
cooperation  has  been  upheld  by  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit. 
(See  Allied-Signal  Aerospace  Co.  v.  the 
United  States,  Slip  Op.  93-1049  (Fed 
Cir.  June  22, 1993);  see  also  Krupp  Stahl 
AG.  et  al  v.  the  United  States,  Slip  Op. 
93-84  (Crr  May  26, 1993).) 

In  the  present  case,  the  mandatory 
respondents  have  refused  to  cooperate 
with  the  Department's  investigation. 
Therefore,  in  accordance  with  our 
standard  practice,  the  Department  has 
assigned  the  highest  margin  in  the 
petition  to  all  respondents. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
(19  U.S.C.  1673b(d)(l))  of  the  Act,  we 
are  directing  the  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
OCTG  from  Italy,  as  defined  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  preliminary  dumping  margin, 
as  shown  below.  The  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Manufacturer/producer/exporter 

Weighted- 
average 
margin 
percent 

Dalmine  S.p.A 

Acciaierie  Tubtficto  Arvedi 

S.p.A 

General  Sider  Europa  S.p.A 

All  others 

49.78 

49.78 
49.78 
49  78 

ITC  Notification 

In  accordance  with  section  733(f)  (19 
U.S.C.  1673b(f))  of  the  Act,  we  have 


notified  the  ITC  of  our  preliminary 
determination. 

Public  Comment  ■ 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  by  no  later  than  March 
1, 1995,  and  rebuttal  briefs  by  no  later 
than  March  8, 1995.  In  accordance  with 
19  CFR  353.38(b),  we  will  hold  a  pubhc 
hearing,  if  requested,  to  give  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  Tentatively,  the  hearing  will  be 
held  on  March  10,  1995,  at  10:00  a.m. 
at  the  U.S.  Department  of  Commerce, 
Room  3708,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Parties  should 
confirm  by  telephone,  the  time,  date, 
and  place  of  the  hearing  48  hours  before 
the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Conunerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Requests  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  and  (3)  a  list  of  the 
issues  to  be  discussed.  In  accordance 
with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  notice  is  published  pursuant  to 
section  733(0  of  the  Act  (19  U.S  C. 
1673b(f))  and  19  CFR  353.15(a)(4). 

Dated:  Januarj-  26,  1995. 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administmtion. 

|FR  Doc.  95-2617  Filed  2-1-95;  8:45  am] 

BILLING  CODE  3510-OS-P 


[A-469-806] 

Preliminary  Determination  of  Sales  at 
Not  Less  Than  Fair  Value: 
Antidumping  Duty  Investigation  of  Oil 
Country  Tubular  Goods  From  Spain 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  Februan,'  2,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Crow  or  Lisa  Girardi,  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-0116,  or  (202)  482- 
4105. 


Preliminary  Determination: 

The  Department  preliminarily 
determines  that  oil  country  tubular 
goods  (OCTG)  from  Spain  are  not  being 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733(b)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  We  have  calculated  a  prehminary 
margin  of  zero  percent  for  Spanish 
OCTG  sold  in  the  United  States  during 
the  period  of  investigation. 

Case  History 

Since  the  initiation  of  this 
investigation  on  July  27, 1994,  (59  FR 
37962,  July  20, 1994),  the  following 
events  have  occurred. 

On  August  15,  1994,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  in  this  proceeding  (see 
ITC  Investigation  No.  731-TA-717). 

On  August  26, 1994,  the  Department 
of  Commerce  (the  Department)  issued 
an  antidumping  questionnaire  to  Tubos 
Reunidos  S.A.  (TR),  and  an 
antidumping  survey  to  Tubacex  S.A.  On 
September  9, 1994,  we  received  a  letter 
from  Tubacex  S,A.  stating  that  it  did  not 
sell  the  subject  merchandise  to  the 
United  States  during  the  period  of 
investigation.  On  September  27,  1994. 
the  Department  selected  TR  as  the  sole 
mandatory  respondent  in  the 
investigation.  TR  accounts  for  at  least  60 
percent  of  exports  of  OCTG  from  Spain 
during  the  period  of  investigation.  TR 
submitted  responses  to  our 
questionnaire  in  September  and  October 
1994,  and  responses  to  our  deficiency 
questionnaires  in  November  and 
December  1994. 

On  November  10, 1994,  Koppel  Steel 
Corporation,  U.S.  Steel  Group  (a  unit  of 
USX  Corporation)  and  USS/Kobe  Steel 
Company,  (the  petitioners)  timely 
requested  that  the  Department  postpone 
the  preliminary  determination  in 
accordance  with  section  733(c)(1)  of  the 
Act  (19  CFR  353.15(c)(1994)).  We  did  so 
on  November  15, 1994  (59  FR  60130, 
November  22, 1994). 

On  November  2, 1994.  the  petitioners 
alleged  that  TR  was  selling  the  subject 
merchandise  in  third  country  markets  at 
below  its  cost  of  production.  On  January 
5, 1995,  the  Department  determined  that 
TR's  home  market  was  not  viable  within 
the  meaning  of  section  773(a)(1)(b)  of 
the  Act  and  19  CFR  353.48.  On  January 
5, 1995,  the  Department  selected  India 
as  the  third  coimtry  market  for  this 
investigation  (see  January  5, 1995, 
memorandum  from  David  L.  Binder  to 
Gary  Taverman).  After  analyzing  the 
petitioners'  allegation,  we  found 
reasonable  grounds  to  believe  or  suspect 
that  sales  in  India  were  being  made  at 
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less  than  the  cost  of  production. 
Consequently,  on  January  9,  1995,  the 
Department  initiated  an  investigation  of 
sales  below  cost  for  TR's  sales  to  India, 
in  accordance  with  section  773(b)  of  'Jie 
Act  and  19  CFR  353.51.  On  Januan  11, 
1995,  we  issued  Section  D  of  the 
antidumping  questionnaire  concerning 
cost  of  production  to  TR. 

On  January  26, 1995,  in  accordance 
with  19  CFR  353.20(b),  respondent 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
by  the  Department,  the  Department 
postpone  the  final  determination. 
However,  because  this  preliminary 
determination  is  negative,  the  criteria 
for  a  postponement  of  the  final 
determination  under  19  CFR 
353.20(b)(1)  have  not  been  met. 
Accordingly,  the  final  determination  has 
not  been  postponed. 

Scope  of  Investigation 

For  purposes  of  this  investigation. 
OCTG  are  hollow  steel  products  of 
circular  cross-section,  including  oil  well 
casing,  tubing,  and  drill  pipe,  of  iron 
(other  than  cast  iron)  or  steel  (both 
carbon  and  alloy),  whether  seamless  or 
welded,  whether  or  not  conforming  to 
American  Petroleiun  Institute  (API)  or 
non-API  specifications,  whether 
finished  or  imfinished  (including  green 
tubes  and  Umited  service  OCTG 
products).  This  scope  does  not  cover 
casing,  tubing,  or  drill  pipe  containing 
10.5  percent  or  more  of  chromium.  The 
OCTG  subject  to  this  investigation  are 
currently  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  under  item  numbers: 

7304.20.10.00,  7304.20.10.10, 
7304.20.10.20.  7304.20.10.30. 
7304.20.10.40.  7304.20.10.50, 
7304.20.10.60,  7304.20.10.80, 
7304.20.20.00.  7304.20.20.10, 
7304.20.20.20,  7304.20.20.30, 
7304.20.20.40,  7304.20.20.50, 
7304.20.20.60,  7304.20.20.80, 
7304.20.30.00,  7304.20.30.10. 

7304.20.30.20,  7304.20.30.30, 

7304.20.30.40,  7304.20.30.50, 

7304.20.30.60,  7304.20.30.80. 

7304.20.40.00,  7304.20.40.10, 

7304.20.40.20,  7304.20.40.30, 

7304.20.40.40,  7304.20.40.50. 

7304.20.40.60.  7304.20.40.80, 

7304.20.50.10,  7304.20.50.15. 

7304.20.50.30,  7304.20.50.45, 

7304.20.50.50,  7304.20.50.60, 

7304.20.50.75,  7304.20.60.10, 

7304.20.60.15,  7304.20.60.30, 

7304.20.60.45.  7304.20.60.50, 

7304.20.60.60,  7304.20.60.75, 

7304.20.70.00.  7304.20.80.00, 

7304.20.80.30.  7304.20.80.45, 

7304.20.80.60,  7305.20.20.00, 

7305.20.40.00,  7305.20.60.00, 


7305.20.80.00,  7306.20.10.30 
7306.20.10.90,  7306.20. 20.0o! 
7306.20.30.00,  7306.20.40.00, 
7306.20.60.10,  7306.20.60.5o' 
7306.20.80.10,  and  7306.20.80.50. 

Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 
Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1, 1994,  through  June  30,  1994. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994. 

Such  or  Similar  Comparisons 

We  have  determined  for  purposes  of 
the  preliminary-  determination  that  the 
OCTG  covered  by  this  investigation 
comprises  a  single  category  of  'such  or 
similar"  merchandise  within  the 
meaning  of  section  771(b)  of  the  Act. 

The  respondent  reported  sales  of  both 
identical  merchandise  and  similar 
merchandise  in  India  during  the  POI. 
Where  there  were  sales  of  similar 
merchandise  in  the  third  country  market 
to  compare  to  U.S.  sales,  we  made 
comparisons  on  the  basis  of  the 
characteristics  listed  in  Appendix  V  of 
the  Department's  questionnaire. 
However,  we  modified  the  matching 
hierarchy  in  Appendix  V  so  that  sales  of 
Indian  casing  would  first  be  matched  to 
sales  of  U.S.  casing.  Thus  we  made 
similar  merchandise  comparisons  on  the 
basis  of:  (1)  Whether  OCTG  is  casing  or 
tubing;  (2)  whether  OCTG  is  seamless  or 
welded;  (3)  the  grade  of  OCTG;  (4)  end- 
finish  (5)  outside  diameter.  (6)  OCTG 
length  (7)  full-body  normalization  and 
(8)  wall  thickness.  TR  had  incorrectly 
reported  multiple  costs  instead  of  one 
POI  cost  for  unique  products.  After 
weight-averaging  the  multiple  costs 
reported  for  unique  products  to  derive 
single  POI  costs  specific  to  each  product 
model,  the  Department  used  TR's 
reported  costs  to  adjust  for  physical 
differences  in  merchandise. 


Fair  Value  Comparisons 

To  determine  whether  sales  of  OCTG 
from  Spain  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV).  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice.  When  comparing  the  U.S. 
sales  to  sales  of  similar  merchandise  in 
the  third  country'  market,  we  made 
adjustments  for  differences  in  physical 
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characteristics,  pursuant  to  19  CFR 
353.57. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  an  unrelated  purchaser 
before  importation  into  the  United 
States  and  because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

We  calculated  USP  on  the  basis  of 
packed,  GIF  duty  paid  prices  to 
uairelated  customers.  In  accordance  with 
section  772(d)(2)(A)  of  the  Act,  we  made 
deductions  from  U.S.  price,  where 
appropriate,  for  foreign  brokerage, 
foreign  inland  freight,  ocean  freight, 
marine  insurance,  U.S.  duty,  and  U.S. 
brokerage  and  handling. 

In  oraer  to  calculate  imputed  credit 
on  U.S.  sales  where  the  date  of  payment 
was  not  reported,  we  used  the  date  of 
this  preliminary  determination  as  the 
date  of  payment.  Where  the  respondent 
did  not  properly  account  for  the 
quantities  shipped  on  different  invoices 
for  a  purchase  order,  we  recalculated 
credit  by  weight-averaging  the  credit 
expenses  for  each  invoice  by  the 
respective  quantities  shipped  for  each 
invoice  to  determine  one  weighted- 
average  credit  expense  for  the  purchase 
order. 

Foreign  Market  Value 

Because  there  were  no  sales  of  the 
subject  merchandise  in  the  home  market 
during  the  POI,  we  found  that  the  home 
market  was  not  viable,  in  accordance 
with  19  CFR  353.48(a).  India  was 
selected  as  the  most  appropriate  third 
country  on  which  to  base  FMV  because: 
(1)  The  merchandise  exported  to  India 
is  most  similar  or  identical  to  the 
merchandise  exported  to  the  United 
States;  (2)  the  volume  of  sales  during  the 
POI  was  the  second  largest  of  any  third 
country;  and  (3)  TR's  sales  to  India  were 
to  an  OCTG  market  whose  organization 
and  development  were  similar  to  that  of 
the  U.S.  market,  based  on  our  analysis 
of  the  sales  and  distribution  process  for 
those  sales,  (see  January  5,  1995, 
memorandum  from  David  L.  Binder  to 
Gary  Taverman). 

We  excluded  from  our  analysis  those 
sales  in  the  third  country  market 
database  with  negative  quantities  or 
negative  sales  prices. 

We  calculated  FMV  based  on  C&F  and 
GIF  prices  to  processor-distributors  and 
trading  companies  in  India. 

In  light  ofthe  Gourt  of  Appeals  for  the 
Federal  Circuit's  (GAFG)  decision  in  Ad 
Hoc  Gommittee  of  AZ-NM-TX-FL 
Producers  of  Gray  Portland  Gement  v. 
United  States,  13  F.3d  398  (Fed.  Gir. 


1994),  the  Department  can  no  longer 
deduct  third  country  market  movement 
charges  from  FMV  pursuant  to  its 
inherent  power  to  fill  gaps  in  the 
antidumping  statute.  Instead,  we  will 
adjust  for  those  expenses  under  the 
circumstance-of-sale  provision  of  19 
GFR  353.56(a),  as  appropriate. 
Accordingly,  in  the  present  case,  we 
deducted  from  FMV  the  following  direct 
selling  expenses  pursuant  to  19  CFR 
353.56(a):  post-sale  third-country  inland 
freight  and  insurance,  ocean  freight,  and 
marine  insurance  expenses. 

We  deducted  third-country  packing 
costs  and  added  U.S.  packing  costs  in 
accordance  with  section  773(a)(1)  ofthe 
Act.  We  also  made  circumstance-of-sale 
adjustments  for  a  third-country  direct 
selling  expense,  imputed  credit,  in 
accordance  with  19  GFR  353.56(a)(2).  In 
order  to  calculate  imputed  credit  on 
sales  to  India  where  the  date  of  payment 
was  not  reported,  we  used  the  date  of 
this  preliminary  determination  as  the 
date  of  payment.  Where  the  respondent 
did  not  properly  account  for  the 
quantities  shipped  on  different  invoices 
for  a  purchase  order,  we  recalculated 
credit  by  weight-averaging  the  credit 
expenses  for  each  invoice  by  the 
respective  quantities  shipped  for  each 
invoice  to  determine  one  weighted- 
average  credit  expense  for  the  purchase 
order. 

Cost  of  Production  (COP) 

As  stated  above,  the  petitioners  made 
a  sales-below-cost  allegation  on 
November  2, 1994.  The  Department 
initiated  a  sales-below-cost  investigation 
on  January  9.  1995,  and  issued  its 
section  D  questionnaire  on  January  11, 
1995.  The  section  D  response  is  due  on 
February  1, 1995,  and  thus  a  GOP 
analysis  cannot  be  undertaken  for 
purposes  ofthe  preliminary 
determination.  We  will  undertake  such 
an  analysis  for  purposes  of  the  final 
determination. 

Currency  Conversion 

We  have  made  currency  conversions 
based  on  the  official  exchange  rates, 
certified  by  the  Federal  Reserve  Bank  of 
New  York,  in  effect  on  the  dates  of  the 
U.S.  sales. 

Veri/icaf/o/i 

As  provided  in  section  776(b)  ofthe 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Preliminary  Margin  Calculation 

Based  on  the  calculation  methodology 
outlined  above,  we  preliminarily 
calculated  the  following  margins: 


Producer/manufacturer/exporter 

Margin 
percentage 

Tutxjs  Reuntdos  S.A 

All  others 

00  00 
00  00 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
preliminary  determination. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  with  19  GFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  may  be  submitted  by 
any  interested  party  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  March  7,  1995,  and  rebuttal 
briefs  no  later  than  March  14, 1995.  We 
request  that  parties  in  this  case  provide 
an  executive  summary  of  no  more  than 
two  pages  in  conjunction  with  cagp 
briefs  on  the  major  issues  to  be 
addressed.  Further,  briefs  should 
contain  a  table  of  authorities.  Citations 
to  Commerce  determinations  and  court 
decisions  should  include  the  page 
number  where  cited  information 
appears.  In  preparing  the  briefs,  please 
begin  each  issue  on  a  separate  page.  In 
accordance  with  19  CFR  353.38(b),  we 
will  hold  a  public  hearing,  if  requested, 
to  give  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs.  Tentatively,  the 
hearing  will  be  held  on  March  21,  1995, 
at  1  p.m.  at  the  U.S.  Department  of 
Commerce,  Room  1414, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.G.  20230.  Parties  should 
confirm  the  time,  date,  and  place  ofthe 
hearing  48  hours  before  the  scheduled 
time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten 
days  ofthe  publication  of  this  notice  in 
the  Federal  Register.  Requests  should 
contain:  (1)  The  party's  name,  address, 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  list  ofthe  issues 
to  be  discussed.  In  accordance  with  19 
CFR  353.38(b),  oral  presentations  will 
be  limited  to  the  issues  raised  in  the 
briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  ofthe  Act  (19 
U.S.G.  1673b(n)  and  19  GFR 
353.15(a)(4). 
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Dated:  January  26. 1995. 
Susan  G.  Esserman, 

Assistant  Secretory  for  Import 

Administration. 

[FR  Doc.  95-2618  Filed  2-1-95:  8:45  ami 
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[A-68&-604]     II 

Final  Affirmative  Determination  in 
Scope  Inquiry  on  Antidumping  Duty 
Order  on  Tapered  Roller  Bearings  and 
Parts  Thereof  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  determination  of 
scope  inquiry. 

SUMMARY:  We  determine  that  tower 
forgings.  hot  forgings.  and  cold  forgings 
are  within  the  scope  ofthe  antidiunping 
duty  order  on  tapered  roller  bearings 
and  parts  thereof,  finished  or 
unfinished,  from  Japan. 
EFFECTIVE  DATE:  February  2.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Shields  at  (202)  482-1690  or 
John  Kugelmau  at  (202)  482-5253. 
Office  of  Antidumping  Compliance, 
Import  Adniinistraticn.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  N.W.. 
Washington.  D,C.  20230. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  17. 1993.  Koyo  Seiko 
Company  Ltd.  and  Koyo  Corporation  of 
U.S.A.  (Koyo)  requested  that  the 
Department  of  Commerce  (the 
Department)  issue  a  ruling  that  rough 
forgings.  including  tower  forgings.  hot 
forgings.  and  cold  forgings,  be  found 
outside  the  scope  of  the  antidumping 
duty  order  on  tapered  roller  bearings 
and  parts  thereof  from  Japan  (52  FR 
37352,  Octobers,  1987).  The  forcings  at 
issue  are  formed  frt>m  bearing  grade 
steel  bar.  which  is  sheared,  pierced  and, 
through  either  a  hot  or  a  cold  process, 
extruded  into  the  approximate  shape  of 
a  TRB  cup  or  cone.  or.  in  the  case  of 
tower  forgings,  both  a  cup  and  a  cone 
or  an  inner  and  an  outer  raceway.  The 
forgings  are  not  machined  in  any  way 
prior  to  exportation.  The  Department 
iniUated  its  scope  inquiry  on  September 
28, 1993,  and  granted  interested  parties 
an  opportimity  to  comment  on  whether 
these  forgings  fiall  within  the  scope  of 
the  order.  We  received  comments  ftx>m 
the  petitioner,  the  Timken  Company, 
and  rebuttal  comments  fitwa  Koyo. 
Due  to  the  significant  difficulty 
presented  by  this  scope  inquiry,  we 


pubhshed  a  preliminary  determination 
(59  FR  9471.  February  28.  1994)  in 
accordance  with  the  Department's 
regulations  (19  CFR  353.29(d)(3)  (1993)) 
We  preliminarily  determined  that 
Koyos  forgings  constitute  unfinished 
parts  that  are  within  the  scope  of  the 
order.  We  received  comments  and 
rebuttal  comments  on  the  preliminary 
determination  from  Timken  and  from 
Koyo.  and  we  held  a  public  hearing  on 
March  24, 1994.  In  order  to  ensure  a 
more  thorough  understanding  ofthe 
materials  and  processes  used  in  the 
production  of  TRBs,  the  Department 
accepted  invitations  to  tour  the  U.S. 
manufacturing  faciiiUes  of  American 
Koyo  Bearing  Manufacturing  Company 
(AKBMC)  and  the  Timken  Company 
(Timken).  We  toured  AKBMC's  plant  in 
Orangeburg.  South  Carolina,  on  April 
21.  1994.  and  two  Timken  plants  in 
Canton,  Ohio,  on  April  22,  1994. 

In  accordance  wifli  19  CFR 
353.29(i)(l).  in  analyzing  the  scope 
request  in  this  proceeding,  the 
Department  considered  the  descriptions 
of  the  merchandise  contained  in  the 
petiUon.  the  initial  less-than-fair-value 
(LTFV)  investigation,  and  the 
determinations  ofthe  Department  and 
the  International  Trade  Commission 
(ITC).  The  regulations  provide  that  if  the 
Department  determines  that  these 
descriptions  are  not  dispositive,  it  will 
further  consider  the  factors  provided  for 
under  19  CFR  353.29(i)(2).  known 
commonly  as  Diversified  Products 
criteria  (see  Diversified  Products  Corp 
v.  United  States.  572  F.  Supp.  883  (GIT 
1983)). 

Timken  contends  that  the  petition  and 
the  record  ofthe  investigation 
unambiguously  include  Koyo's  forgings 
in  the  definition  of  unfinished  parts, 
and  that  the  Department's  analvsis  of 
the  Diversified  Products  criteria  in  the 
preliminary  determination  was  therefore 
unnecessary.  However.  Timken  claims 
that  an  analysis  of  these  criteria  further 
supports  its  position  that  Koyo's 
forgings  are  within  the  scope  of  the 
ordw. 

Koyo  claims  that  the  Department's 
prehminar)'  affirmative  determination 
contradicts  previous  scope 
determinations  as  well  as  the 
Department's  acceptance  in  prior 
administrative  reviews  of  Koyo's 
statements  that  the  forgings  in  question 
are  outside  the  scope  of  the  order.  Koyo 
has  stated  during  administrative  reviews 
that  it  imports  forgings  but  has  not 
reported  them,  since  it  considers  them 
outside  the  scope  of  the  order.  The 
Department  never  challenged  these 
statements. 

In  this  final  determination  we  find 
that  the  forgings  at  issue  are  "unfinished 


parts."  and  are  thus  within  the  scope  of 
the  order.  Because  the  descripUons  in 
the  petition,  the  LTFV  investigation, 
and  the  determinations  of  the 
Department  and  the  ITC  are  not 
dispositive,  analysis  ofthe  Diversified 
Products  criteria  is  necessary.  In 
determining  if  forgings  are  within  the 
order,  the  Department  considered  the 
factors  set  forth  at  19  CFR  353.29(i)(2): 
(1)  the  physical  characteristics  of  the 
product;  (2)  the  expectations  ofthe 
ultimate  purchasers:  (3)  the  ultimate  use 
ofthe  product;  and  (4)  the  channels  of 
trade.  These  criteria  indicate  that  the 
forgings  in  question  are  within  the 
scope  of  the  order  because  of  their  size 
and  advanced  shape,  because  they  travel 
through  the  same  channels  of  trade  as 
other  unfinished  parts,  and  because  it  is 
highly  unlikely  that  they  will  be  used  in 
anything  other  than  a  TRB.  We  have 
addressed  comments  from  the  parties  on 
each  of  these  issues  in  our  analysis 
below. 

Analysis 

1.  The  Language  ofthe  Petition 

The  original  petition  describes  the 
subject  merchandise  as  follows: 

Tlie  merchandise  covered  by  this  petition 
IS  all  tapered  roller  bearings,  tapered  rollers 
and  other  parts  thereof  (both  finished  and 
unfinished)  including,  but  not  limited  to. 
Single-row,  multiple-row  (e.g..  two-,  four-), 
and  thrust  bearings  and  self-contained 
bearing  packages  (generally  pre-set.  pre- 
sealed.  and  pre-greased).  but  only  to  the 
extent  that  such  merchandise  is  not  presently 
covered  by  an  outstanding  antidumpmg  duty 
order  or  finding  in  the  United  States.  Timken 
notes  that  the  language  ofthe  petition  is 
inclusory  rather  than  exclusionar>'. 
requesting  protection  for  a// unfinished  parts 
not  covered  by  an  existing  order. 

Timken  argues  that  the  behavior  of  the 
parties  during  the  LTFV  invest -.tion 
reflects  a  belief  that  forgings  were 
included  in  the  petition.  Referring  to  a 
statement  by  one  ofthe  respondents  that 
the  inclusion  of  "forgings  and  other 
unfinished  components"  would  cause  it 
competiUve  harm,  Timken  claims  that 
this  argimient  would  be  made  only  if  the 
parties  believed  that  forgings  were 
included  in  the  petition.  While  Koyo 
agrees  that  the  petition  is  clearly 
intended  to  include  all  unfinished  parts, 
it  notes  that  the  petition  makes  no 
attempt  to  define  an  unfinished  part. 

The  Department's  Position 

While  the  petition  clearly  asks  for 
coverage  of  all  unfinished  parts,  it  is 
unclear  what  articles  should  be 
considered  unfinished  parts.  Although 
Timken  may  have  intended  the  term 
unfinished  parts  to  include  the  kind  of 
imports  Koyo  describes  as  rough 
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forgings,  the  language  in  the  petition  is 
not  sufficiently  clear  on  this  point  to  be 
used  as  a  basis  for  making  a  scope 
determination  in  this  case. 

2.  Language  of  the  Order  and 
Determinations  of  the  Department 

Under  this  heading  we  have  examined 
argimients  relating  to  the  conduct  of  the 
Department's  LTFV  investigation  and 
the  scope  language  of  the  Department's 
determinations  and  order.  Although  not 
determinative  of  scope,  we  have  also 
addressed  here  arguments  regarding 
subsequent  administrative  reviews  of 
the  order,  which  Koyo  urges  should 
inform  our  interpretation  of  the  record 
of  the  LTFV  investigation. 

With  respect  to  the  LTFV 
investigation,  Timken  argues  that 
Koyos  actions  during  the  investigation 
indicate  that  forgings  were  considered 
to  be  within  the  scope  of  the 
investigation  because  it  reported 
forgings.  Specifically,  Koyo  reported 
iruier  rings  for  two  part  numbers  that 
were  cold-forged.  Koyo  did  not  argue 
during  the  Department's  investigation 
that  forgings  should  not  be  considered 
unfinished  parts,  but  argued  more 
generally  that  unHnished  parts  should 
be  outside  the  scope  of  the  order.  At  the 
Department's  investigation  hearing,  in 
referring  to  raw  material  which  it 
considered  out  of  scope.  Koyo  referred 
onjy  to  steel  coil. 

Koyo  contends  that  its  inclusion  of 
the  two  cold-formed  models  in  its 
response  to  the  questionnaire  in  the 
LTFV  investigation  was  due  to  its 
attempts  to  be  over-inclusive  in 
submitting  any  information  the 
Department  might  need,  and  that  this 
position  is  supported  by  the  fact  that 
once  the  scope  of  the  order  was  defined, 
Koyo  consistently  treated  forgings  as 
outsidR  the  scope.  Although  not  clear 
from  the  record  of  the  investigation, 
Koyo  also  noted  at  the  public  hearing  on 
this  scope  proceeding  that  these  two 
cold-formed  models  had  been 
machined,  and  that  its  inclusion  of 
these  models  in  its  questionnaire 
response  was  therefore  not  relevant  to 
the  question  of  whether  forgings  which 
had  not  been  machined  were  within  the 
scope  of  the  investigation. 

Tne  products  covered  by  the 
preliminary  and  final  LTFV 
determinations  and  the  order  as  it  was 
published  in  1987  are 

tapered  roller  bearings  and  parts  thereof, 
currently  classified  under  Tariff  Schedules  of 
the  United  States  (TSUS)  item  numbers 
680.30  and  680.39;  flange,  take-up  cartridge, 
and  hanger  units  incorporating  tapered  roller 
bearings,  currently  classified  under  TSUS 
item  number  661.10;  and  tapered  roller 
housings  (except  pillow  blocks) 


incorporating  tapered  rollers,  with  or  without 
spindles,  whether  or  not  for  automotive  use, 
and  currently  classified  under  TSUS  item 
number  692.32  or  elsewhere  in  the  TSUS. 
Products  subject  to  the  outstanding 
antidumping  duty  order  covering  certain 
tapered  roller  bearings  from  Japan  (T.D.  76- 
227.  41  FR  34974)  were  not  included  within 
the  scope  of  this  investigation."  (see 
Antidumping  Duty  Order:  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished  and 
Unfinished,  from  Japan.  52  FR  37352, 
October  6,  1987). 

Koyo  argues  that,  because  there  is  no 
disclaimer  indicating  otherwise,  this 
language  includes  as  parts  of  TRBs  only 
articles  classified  under  the  list  of 
specific  tariff  provisions.  At  the  time  of 
the  investigation  and  the  order,  Koyo 
classified  its  forgings  under  a  tariff 
number  not  listed  in  the  order.  Koyo 
disagrees  with  the  Department's 
statement  in  the  preliminary  scope 
determination  that  the  classification 
categories  from  the  Tariff  Schedules  of 
the  United  States  (TSUS)  listed  in  the 
determinations  and  the  order  are 
provided  for  reference  only,  and  are  not 
definitional.'  Koyo  points  out  that  the 
Department's  determinations  contain  no 
disclaimers  that  would  indicate  that 
parts  imported  under  other  tariff 
classification  numbers  might  also  be 
included;  the  only  such  disclaimer  in 
the  description  of  the  scope  appears 
with  respect  to  tapered  roller  housings. 
Koyo  argues  that  if  the  Department  had 
meant  to  include  items  imported  under 
classifications  other  than  those  listed,  it 
would  have  stated  so.  In  Koyo's  view, 
however,  because  the  Department  relied 
specifically  on  TSUS  numbers  to  define 
the  merchandise,  Koyo  claims  that  the 
classification  numbers  listed  in  the 
scope  description  with  respect  to  TRB 
parts  are  dispositive  and  exhaustive. 

Timken  counters  that  the  language  of 
the  scope  sections  in  the  determinations 
and  in  the  order  should  be  analyzed  in 
conjunction  with  the  language  of  the 
petition,  which  states  that  the  list  of 
items  named  in  the  petition  is  not 
intended  to  be  exhaustive.  Timken  also 
argues  that  the  fact  that  Koyo  classified 
the  items  in  question  under  a  provision 
for  forgings  and  not  under  any  provision 
mentioned  in  the  order  is  irrelevant, 
since  the  classification  was  selected  by 
Koyo  rather  than  by  Customs.  Timken 
points  out  that,  despite  respondents' 
vigorous  argimients  during  the 
investigation  for  the  exclusion  of 
unfinished  parts,  including  forgings, 
fi-om  the  like-product  definition,  the  ITC 


'  The  Department  notes  that  the  TSUS.  which  was 
converted  to  the  Harmonized  Tariff  Schedule  in 
1989.  was  in  effect  at  the  time  the  Department 
i.ssued  the  order. 


and  the  Department  made  no  move  to 
exclude  these  items  from  the  scope. 

Koyo  also  argues  that,  if  the 
Department  had  believed  that  these 
forgings  were  within  the  scope  of  the 
order,  it  would  have  requested  Koyo  to 
report  the  forgings  in  subsequent 
administrative  reviews.  However.  Koyo 
maintains,  although  Koyo  consistently 
stated  in  the  course  of  five 
administrative  reviews  that  it  did  not 
report  its  imported  forgings  because  it 
considered  them  to  be  outside  the 
scope,  neither  the  Department  nor 
Timken  ever  questioned  this  practice  or 
asked  for  further  clarification  prior  to 
the  1990-92  reviews.  Koyo  suggests  that 
the  fact  that  Timken  never  asked  for 
information  on  Koyo's  forgings  casts 
considerable  doubt  on  Timken's  claim 
that  forgings  have  been  within  the  scope 
since  the  time  the  order  was  issued. 
Koyo  contends  that  it  is  impossible  that 
the  Department  could  have  been  unclear 
as  to  "what  form  the  imports  took",  as 
the  Department  performed  a  further- 
processing  verification  of  Koyo  in  1990. 

Timken  counters  that  a  verification 
only  involves  information  reported  by 
the  respondent;  because  Koyo  submitted 
no  sales  information  regarding  forgings, 
Koyo  cannot  rely  on  this  verification  to 
support  a  conclusion  that  the 
Department  was  aware  of  the  nature  of 
the  imported  forgings  and  yet  did  not 
seek  to  include  them  within  the 
merchandise  examined  in  the 
administrative  reviews.  Furthermore, 
Timken  argues  that,  because  the  scope 
was  determined  at  the  time  of  the  LTFV 
investigation,  Koyo's  decision  not  to 
report  forgings  in  subsequent  reviews 
cannot  change  the  scope  of  the  order. 

The  Department's  Position 

A  respondent's  decision  during  the 
proceeding  to  report  or  not  to  report 
particular  items  does  not  define  whether 
or  not  those  items  are  within  the  scope. 
Koyo's  reporting  of  two  "cold-formed 
models  does  not  imply  its  acceptance 
that  forgings  are  within  the  scope; 
rather,  it  may  have  been  an  attempt  to 
comply  with  the  investigation  by 
providing  as  much  information  as 
possible  on  U.S.  fiuther  manufacturing. 
By  the  same  token,  Koyo's  subsequent 
decision  not  to  report  its  forgings  does 
not  establish  that  those  forgings  were 
not  within  the  scope.  We  note  that 
another  respondent,  NTN,  does  not 
share  Koyo's  view  that  forgings  are 
excluded  from  the  order  and  has 
reported  its  imports  of  forgings  in  its 
questionnaire  responses. 

Moreover,  the  "forgings"  to  which 
Koyo  refers  in  subsequent 
administrative  reviews  and  in  the 
current  scope  inquiry  were  not  clearly 
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defined.  As  indicated  above,  the  only 
forgings  Koyo  ever  reported  were  the 
machined  forgings  it  reported  during  the 
LTFV  investigation.  Until  the  matter 
was  brought  to  die  Department's 
attention  in  the  context  of  the  current 
scope  clarification  request,  we  did  not 
directly  address  the  specific  issue  of 
whether  the  imports  subject  to  this 
scope  proceeding  were  sufficiently 
advanced  to  constitute  unfinished  parts 
for  purposes  of  tins  antidumping  duty 
order. 

With  respect  to  the  language  of  the 
order,  the  TSUS  numbers  Bsted  in  the 
scope  of  the  order  are  n<^  controlUng. 
Only  the  Department  has  the  authority 
to  define  the  scope  of  the  order, 
importers  and  Customs  officials  who 
determine  how  to  classify  imports  do 
not  determine  the  scope.  This  is  in 
accordance  with  standard  Department 
practice  that  Tariff  Schedule  numbers 
appearing  in  the  scope  of  an  order  are 
only  for  convenience  and  Customs 
purposes,  and  are  not  dispositive. 
Furthermore.  Timken  is  correct  in 
pointing  out  that  the  TSUS  number 
Koyo  u^  to  classify  its  forgings  at  the 
time  of  the  order  is  irrelevant,  since  the 
forgings  may  not  have  been  properly 
classified  even  at  that  time. 

In  conclusion,  neither  the  language  of 
the  investigation  nor  the  language  of  the 
order  provides  guidance  as  to  whether 
forgings  are  included  within  the  scope 

3.  The  ITC's  Determination 


Timken  argues  that  the  ITC  indicated 
it  considered  foiTgings  to  be  included 
because  it  found  a  single  like  product 
consisting  of  TRBs  and  all  parts,  both 
finished  and  unfinished,  dmpite  the 
extensive  arguments  of  respondents  to 
find  unfinished  parts  a  distinct  Uke 
product:  "we  decline  to  adopt  the 
respondents'  proposed  Uke  product 
definitions."  (Tapered  Roller  Bearings 
and  Parts  Thereof  and  Certain  Housings 
hicorporating  Tapered  Rollers,  from 
Japan.  Inv.  No.  731-TA-343  (Final). 
USnrC  Pub  2020.  Septwnber  1987,  p.6). 
In  its  report,  the  ITC  rejected  Koyo's 
request  to  consider  the  following  groups 
as  discrete  like  products: 

1.  "Precursor  materials"  (i.e.. 
unfinished  forged  rings)  and  "finished 
bulk  parts"  (i.e.,  rollers  and  cages)  of 
tapered  roller  bearings; 

2.  Unfinished  tapered  roller  bearing 
components  (i.e.,  unfinished  outer  rings 
and  inner  rings); 

3.  Finished  tapered  roller  bearings. 
(Id.,  p.  5)  Furthermore.  Timken  aigues, 
the  ITC  defined  TRB  parts  in  its 
questionnaire  as  those  "that  ha\'e  been 
shaped  sufficiently  so  they  may  only  be 
used  in  the  manufacture  of  tapered 


roller  bearings",  which.  Timken 
submits,  applies  to  Koyo's  forgings. 

Koyo  argues  that  the  ITC's  fiiding  of 
one  like  product  does  not  imply  that  the 
FTC  considered  precursor  materials  (a 
term  which  Koyo  submits  describes, 
among  other  thinjgs.  rings  cut  from  tube 
steel)  to  be  unfinished  parts.  Koyo  also 
points  out  that,  in  its  ruling,  the  ITC 
defined  unfinished  parts  as  having  been 
green-machined.  Although  Timken 
argues  that  this  description  concerns  a 
tube-based  production  process  and  not 
forgings.  Koyo  claims  that  this 
description  of  the  production  process 
supports  the  conclusion  that  the  like 
product  determination  does  not  equate 
forgings  with  unfinished  parts. 
Furthermore.  Koyo  disputes  the 
Department's  contention  that  the  ITC's 
description  of  the  production  process 
(in  which  green-machining  marks  the 
first  stage  of  producing  a  TRB)  appUes 
only  to  tube  steel,  stating  that  both 
forgings  and  TRB  rings  manufactured 
from  tubes  must  undergo  the  same 
green-machining  process.  Finally.  Koyo 
notes  that  the  U.S.  Court  of  hitemaUonal 
Trade  (CIT)  has  held  that  the  FTC's  like- 
product  determination  has  only 
minimal  relevance  in  a  scope  review 
{American  NTN  Bearing  Manufacturing 
Corporation  v.  United  States.  14  CTT 
320.  325  (1990)  (NTN)). 


The  Department's  Position 

The  Commission  did  not  explicitly 
address  Koyo's  and  other  respondents' 
arguments  that  forgings  and  other 
precursor  materials  should  be  defined  as 
a  distinct  like  product.  However,  the 
ITC's  finding  of  a  single  like  product 
does  not  specifically  exclude  forgings 
from  the  range  of  products  under 
consideration  by  the  Department  and  by 
the  ITC  in  its  injury  determination. 

The  staff  report  contained  in  the  ITC's 
final  determination  is  also  ambiguous 
with  respect  to  the  point  at  which  input 
materials  become  unfinished  parts. 
Although  this  report  describes  green- 
machining  as  the  first  stage  in  the  TRB 
production  process,  this  discussion 
seems  to  deal  with  the  process  of 
producing  TRBs  from  tubes  (the 
predominant  process  used  by  Timken). 
rather  than  the  forging  process 
employed  by  Koyo.  This  is  evidenced  by 
the  footnote  on  page  A-8  of  the  ITCs 
determination,  which  points  out  that  a 
"hot  roll  ring  forming"  forging  process 
may  be  used  as  an  alternative  to  green- 
machining. 

The  Department  disagrees  *\'ith  Koyo 
that  the  ITC's  discussion  of  the  TRB 
production  process  amounts  to  a  bright 
line  definition  of  green-machining  as 
the  point  of  demarcation  between  inputs 
and  unfinished  parts  regardless  of  the 


production  process  involved.  Indeed.- 
much  of  the  formation  process 
attributed  solely  to  green  machining  in 
the  bbricati(Hi  of  TRBs  from  tube, 
including  imparting  the  characteristic 
taper,  is  achieved  through  the  forging 
process  when  TRBs  are  manufactured 
using  the  fbr^gs  at  issue  here. 

The  definition  of  unfinished  parts  in 
the  ITC's  questionnaire  clearly  applies 
to  the  forgings  at  issue  here,  which  are 
formed  close  enough  in  shape  to  the 
finished  parts  to  be  considered 
dedicated  to  use. 

In  summary,  although  the  ITC's 
determination  does  not  offer  a  clear 
indication  tliat  forgings  are  within  the 
scope  of  the  order,  the  Commission's 
injury  determination  did  not 
specifically  exclude  forgings.  and 
therefore  does  not  foreclose  the 
possibility  that  forgings  may  be  within 
the  scope  of  the  order. 

4.  Previous  Scope  Determinations 

In  examining  the  definition  of 
unfinished  TRB  parts,  we  also 
considered  previous  TRB  scope 
determinations.  Koyo  argues  that  the 
Department's  1989  ruling  that  green- 
machined  rings  that  have  not  been  heat 
treated  are  writhin  the  scope  of  the  order 
implies  that  anything  that  has  not  been 
green-machined  is  outside  the  scope  of 
the  order.  Koyo  claims  that  this  applies 
to  forgings  as  well  as  to  rings 
manufactured  from  tube  steel.  Koyo 
points  out  that  the  1989  "green  rings" 
scope  ruling  made  no  distinction 
between  different  production  processes, 
although  the  Department  was  aware, 
according  to  Koyo,  of  the  forging 
production  process.  Koyo  cites  several 
examples  of  references  to  foldings  on 
the  record  of  the  1989  scope 
determination.  Koyo  also  points  out  that 
Timken  uses  the  forging  process  itself, 
and  therefore  was  very  much  aware  of 
what  forgings  are.  as  well  as  the  fact  that 
Koyo  imported  forgings.  Koyo  suggests 
that  if  it  beUeved  the  determination 
apphed  to  forgings.  Timken  would  have 
argued  at  the  time  of  the  1989  ruling 
that  more  information  on  Koyos 
forgings  was  necessarj'.  Koyo  argues  that 
the  Department  may  not  now  reverse  its 
position  that  ^een-machining 
represents  the  first  stage  in  the  TRB     ■ 
production  process,  bwause  to  do  so 
would  be  to  expand  the  scope  of  the 
order  ex  post  facto. 

Koyo  further  asserts  that  the 
Department's  1981  scope  ruling  in  the 
context  of  the  1976  finding  on  tapered 
roller  bearings,  four  inches  and  under  in 
outer  diameter,  clearly  defined 
unfinished  parts  of  TRBs  as  those  that 
have  been  rough-machined.  Koyo  argues 
that  the  Department  must  adhere  to  this 
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precedent.  Moreover,  Koyo  argues,  in  its 
petition  in  the  over  four-inch  case, 
which  Timken  submitted  after  the  1981 
scope  ruling,  Timken  did  not  disagree 
with  the  Department's  1981  definition 
of  unfinished  parts. 

Timken  counters  that  the  issue  of 
articles  that  had  not  yet  been  green- 
machined  was  not  in  question  during 
the  green-ring  scope  proceeding,  and 
that  the  Department  made  no  decision 
concerning  non-machined  parts  in  that 
determination. 

The  Department's  Position 

The  green-ring  scope  determination 
dealt  only  with  articles  that  had  already 
been  green-machined,  and  thus  was 
silent  with  respect  to  whether  articles 
that  had  not  been  machined  were  within 
the  scope  of  the  order.  Therefore,  this 
prior  determination  cannot  serve  as  an 
indication  of  the  Department's  position 
with  respect  to  forgings.  We  note  further 
that  for  Koyo  products,  the  forging 
production  process  does  give  some  of 
the  shape  that  green-machining  might 
otherwise  give. 

As  for  the  1981  ruling  in  the  imder- 
four-inch  case,  that  ruling  is  irrelevant 
to  this  proceeding  since  it  involved  a 
separate  class  or  kind  of  merchandise. 
See  NTN.  14  CIT  at  328.  However,  we 
note  that  even  though  the  Department 
did  refer,  in  the  context  of  that  case,  to 
unfinished  TRB  components  as  having 
been  rough-machined,  that  statement 
does  not  preclude  other  items,  such  as 
forgings,  from  also  being  included 
within  the  definition  of  unfinished  TRB 
parts. 

Diversified  Products 

After  examining  the  language  of  the 
petition,  the  Department's 
determinations,  the  ITC's  determination, 
and  the  order,  the  Department 
determines  that  the  language  in  these 
documents  is  not  dispositive.  Because 
there  is  no  definitive  language  in  any  of 
these  documents  that  would  allow  us  to 
determine  conclusively  whether  these 
forgings  are  imfinished  parts  within  the 
scope  of  the  order,  we  have  determined 
that  an  analysis  of  the  Diversified 
Products  criteria  is  necessary. 

With  respect  to  the  Diversified 
analysis,  the  Department  has 
determined  that  it  is  useful  to  compare 
the  items  in  question  both  to  articles 
which  are  clearly  imderstood  to  be 
within  the  scope  as  well  as  to  articles 
which  are  admittedly  outside  the  scope. 
Examining  related  articles,  both  in- 
scope  and  outside  the  scope,  provides 
perspective  on  the  products  under 
consideration. 


Physical  Characteristics 

Timken  argues  that  these  forgings 
have  undergone  significant  processing 
and  are  advanced  beyond  the  stage  of 
raw  materials.  Timken  states  further  that 
forgings  are  distinct  from  rings  cut  from 
tube  steel,  as  forgings  are  "near  net 
shape"  and  have  already  acquired  the 
characteristic  taper  and  the  approximate 
dimensions  of  the  finished  product. 
According  to  Timken,  these  forgings 
have  physical  characteristics  similar  to 
those  of  unfinished  parts.  Furthermore, 
Timken  contends  that  Koyo's 
comparison  of  forgings  to  rings  cut  from 
tube  is  inappropriate,  since  the  tube 
from  which  TRBs  are  made  is  generally 
green-machined  before  the  ring  is 
sheared  off. 

Koyo  argues  that  green-machining  is 
an  extensive  process  that  cannot  be 
considered  a  finishing  step  performed 
on  an  unfinished  part,  and  that  these 
forgings,  which  have  not  been  green- 
machined,  therefore  do  not  constitute 
unfinished  parts.  The  green-machining 
process  is  so  extensive,  Koyo  argues, 
that  the  forging  must  be  considered 
physically  distinct  from  the  green- 
machined  rings  found  to  be  within  the 
scope  in  the  Department's  1989  scope 
determination.  Koyo  argues  further  that 
tower  forgings  are  even  more  distinct 
from  green  rings  since  each  tower 
forging  yields  two  separate  parts. 

Koyo  points  out  that  the  forgings  at 
issue  undergo  the  same  number  of 
green-machining  steps  as  rings  cut  from 
tube  steel,  and  that  the  major  difference 
is  the  amount  of  waste.  Koyo  asserts  that 
in  considering  the  extent  of  physical 
similarity  between  forgings  and  the 
green-machined  rings  that  are  clearly 
within  the  scope  of  the  order,  the 
significant  measure  is  weight  loss, 
rather  than  the  dimensional  tolerances 
discussed  by  Timken,  which  Koyo  also 
contends  are  inaccurate.  Koyo  suggests 
that  Timken  is  contradicting  its 
previous  statements  that  green- 
machining  represents  the  first  stage  in 
the  manufacturing  process  and  that  a 
component  is  dedicated  to  use  after 
green-machining.  Furthermore,  Koyo 
rebuts  Timken  *s  contention  that  Koyo 
cold-forms  its  hot  forgings  in  order  to 
bring  them  closer  to  tJhe  final  form.  Koyo 
states  that  it  never  cold-forms  rings  that 
have  previously  been  hot-formed.  Koyo 
also  notes  that  the  "upset  forging 
process",  which  Timken  submits  is  a 
substitute  for  green-machining,  is  no 
longer  used  by  Koyo.  According  to 
Koyo,  all  of  its  forgings  must  be  green- 
machined  to  some  extent. 


The  Department's  Position 

We  agree  with  Timken  that  forgings 
have  undergone  significant  processing 
and  are  advanced  beyond  the  stage  of 
raw  materials.  Although  all  parties  agree 
that  these  forgings  still  must  be  green- 
machined,  the  amount  of  green- 
machining  required  to  produce  a 
finished  TRB  varies  according  to  the 
input.  Cold  forgings,  for  example,  may 
not  need  to  have  all  their  surfaces 
worked  and  require  very  httle  green- 
machining. 

The  Department  disagrees  with 
Koyo's  contention  that  green-machining 
is  the  process  that  defines  the  boundary 
between  an  input  and  an  unfinished 
part.  In  this  case,  the  physical 
characteristics  of  the  forgings  at  issue, 
taken  as  a  whole,  are  much  more 
compelling.  These  forgings  are  already 
very  close  in  shape  and  size  to  the  in- 
scope  green-machined  rings,  and 
already  have  much  of  the  shape  that 
green-machining  imparts  to  tubing. 
Although  it  is  true  that  tower  forgings 
must  be  cut  into  two  parts,  the 
approximate  dimensions  of  the  two 
rings  which  the  tower  will  become  are 
already  defined  rn  the  forging.  Thus, 
these  forgings  have  the  physical 
characteristics  of  unfinished  parts. 

Channels  of  Trade 

Koyo  claims  that  forgings  move 
through  a  separate  charmel  of  trade 
because  they  are  sourced  from  forgers 
rather  than  from  bearings 
manufacturers.  Koyo  submits  that 
forgings  move  through  the  same 
channels  of  trade  as  other  raw  materials 
and  precursor  materials  that  are 
admittedly  outside  the  scope. 

Timken  argues  that  independent 
forgers  are  merely  subcontractors,  and 
further  adds  that  Koyo  performs  its  own 
forging.  Timken  notes  that  although 
forgers  may  sell  to  manufacturers  of 
either  TRBs  or  antifriction  bearings 
(AFBs).  the  forgings  at  issue  already 
have  the  profile  of  either  a  TRB  or  an 
AFB  since  the  tooling  and  machinery 
are  different  depending  upon  the 
intended  end  use. 

The  Department's  Position 

Most  of  Koyo's  forgings  are  purchased 
from  steel  forgers  or  produced  by  Koyo 
itself.  They  travel  through  the  same 
channel  of  trade  as  unfinished  parts  of 
TRBs  in  that  they  are  destined  for 
bearings  manufacturers.  In  this  respect, 
a  significant  portion  of  forgings  move 
through  the  same  chaimel  of  trade  as  the 
green  rings  referred  to  in  the  1989 
decision.  Therefore,  this  criterion 
indicates  that  forgings  are  writhin  the 
scope  of  the  order. 


Expectations  of  the  Ultimate  Purchaser 
Both  parties  agree  that  the  expectation 
of  the  ultimate  purchaser  of  the  forgings 
at  issue  is  to  produce  a  TRB  or  an  AFB. 
Timken  submits  that  since  the  goal  of 
the  forging  process  is  to  come  as  close 
as  possible  to  the  shape  of  the  finished 
part  and  thus  to  reduce  the  amount  of 
scrap  metal,  the  expectation  of  the 
purchaser  is  the  same  as  that  of  any 
other  unfinished  TRB  part,  which  is  to 
produce  a  finished  bearing. 

Koyo  argues  that  this  criterion  is.  at 
best,  uiUielpfuI,  since  the  expectation  of 
purchasers  of  articles  that  are 
admittedly  outside  the  scope  is  also  to 
incorporate  them  into  TRBs. 

The  Department's  Position 

All  parties  agree  that  the  expectation 
of  purchasers  of  the  forgings  in  question 
is  to  incorporate  them  into  TRBs.  or.  in 
some  cases,  AFBs.  Although  other 
products,  such  as  raw  materials,  may  be 
imported  with  the  same  expectation, 
this  does  not  negate  the  argument  that 
importers  of  foi]gings  expect  to  use  them 
in  a  limited  range  of  model  numbers. 
Forgings  are  imported  into  the  United 
States  tagged  with  the  specific  model 
number  or  numbers  of  TRB  parts  to  be 
manufactured  from  the  forging. 
Therefore,  this  criterion  also  indicates 
that  forgings  are  within  the  scope. 

Ultimate  Use 


Koyo  argues  that  since  some  forgings, 
especially  tower  forgings,  are  sometimes 
used  for  items  outside  the  scope  of  the 
order,  this  criterion  indicates  that 
forgings  are  outside  the  scope.  Koyo 
argues  that  forgings  are  not  dedicated  to 
use  in  the  same  manner  as  green  rings, 
which  are  agreed  to  be  within  the  scope. 
Koyo  argues  that  the  Department  may 
not  base  a  finding  that  merchandise  is 
within  the  scope  on  the  ultimate-use 
criterion  when  there  is  evidence  that  the 
product  is  not  dedicated  for  use  solely 
in  merchandise  within  the  scope  of  the 
order. 

Timken  argues  tliat  there  are  no 
significant  alternate  uses  for  these 
forgings  other  than  the  manufacture  of 
TRBs.  Although  it  is  possible  to  make 
both  an  AFB  and  a  TRB  from  a  single 
tower  forging,  the  use  of  these  tapered 
forgings  to  produce  AFBs  or  other  non- 
scope  merchandise  is  unusual  and  not 
cost-effective.  Timken  suggests  that 
Koyo  knows  how  the  forgings  will 
ultimately  be  used  at  the  time  they  are 
produced,  and  that  Koyo  could  easily 
identify  which  forgings  are  destined  for 
TRBs  and  which  are  for  AFBs. 

Koyo  submits  that,  regardless  of 
whether  the  use  of  these  forgings  for 
anything  other  tfaan  TRBs  is  cost- 


effective,  a  forging  is  not  dedicated  to 
use  until  it  is  green-machined.  This  is 
particularly  true  of  a  tower  forging, 
which  must  be  separated  into  two  rings. 
The  Department's  Position 

The  forgings  in  question  will  almost 
certainly  be  made  into  finished  cups 
and  cones  for  TRBs.  Although  other 
uses  such  as  incorporation  into  AFBs 
are  possible,  they  are  merely 
alternatives  to  the  main  use.  We  agree 
with  Timken  that  multiple-use  forgings 
are  not  cost-effective  on  a  commercial 
scale.  We  also  note  that  other  examiners 
of  the  product,  such  as  Customs 
inspectors,  recognize  that  the  essential 
dedication  of  these  forgings  to  use  in  the 
production  of  a  TRB  defines  them  as 
TRB  parts.  For  example,  in  a  1990  ruling 
on  similar  forgings  manufactured  by 
another  company,  the  U.S.  Customs 
Service  stated: 

After  importation,  the  articles  will  be 
processed  into  inner  and  outer  rings  for 
t)earings  by  cutting  and  forming  operations 
.  .  .  there  is  no  evidence  or  claim  that  the 
forgings  have  any  other  use  .  .  .The 
forgings,  which  must  be  cut  and  machined 
after  importation,  are  blanks  which  are 
unfinished  inner  and  outer  rings  and 
classified  as  parts  of  ball  or  roller  bearings  in 
subheading  8482.99.10  or  8482.99.30, 
HTSUSA.  depending  on  whether  they  are 
blanks  for  ball  bearings  or  for  taper«d  roller 
bearings.  (Customs  Classification  Letter  of 
April  26. 1990,  to  Robert  E.  Burke.  Esq.,  of 
Barnes,  Richardson  &  Colburn  (HQ  085579).) 

Although  classifications  decisions  by 
Customs  are  not  determinative  of  the 
scope  of  an  antidumping  duty  order, 
they  can  be  indicative;  this  ruling 
provides  perspective  on  the  ultimate- 
use  criterion,  and.  therefore,  merits 
consideration.  The  ultimate-use 
criterion  dictates  that  forgings  fall 
within  the  scope. 

Effective  Date 

Koyo  argues  that  if  the  Department 
concludes  in  its  final  detennination  that 
forgings  are  within  the  scope,  the 
detennination  must  be  effective 
prospectively,  as  of  the  date  of 
publication  in  the  Federal  Register. 
Timken  did  not:  comment  on  this  issue. 

Department's  Position 

A  scope  determination  is,  by  law,  a 
clarification  of  what  the  scope  of  the 
order  was  at  the  time  the  order  was 
issued.  Therefore,  the  Department  will 
incorporate  this  decision  into  all 
pending  reviews  of  this  order  as  well  as 
all  future  reviews. 


ultimate  purchaser,  and  the  channels  of 
trade,  the  Department  determines  that 
Koyo's  rough  forgings,  defined  above 
and  including  hot  forgings,  cold 
forgings,  and  tower  forgings,  are  within 
the  scope  of  the  order. 

Dated:  January  26,  1995. 
Susan  G.  Esserman, 

Assistant  Secretary- for  Import 

Administration. 

IFR  Doc.  95-2609  Filed  2-1-95;  8:45  ami 
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President's  Export  Council:  Meeting  of 
ttie  President's  Export  Council 

AGENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  a  closed  meeting. 


summary:  The  President's  Export 
Council  (Council)  is  holding  its 
inaugural  meeting.  The  meeting  must  be 
closed  to  the  public  to  discuss  classified 
material.  The  Council  will  discuss 
issues  relating  to  relations  with  our 
trading  partners,  export  controls  and 
other  sensitive  matters  properly 
classified  under  Executive  Order  12356. 
The  President's  Export  Council  was 
established  on  December  20,  1973.  and 
reconstituted  May  4,  1979  to  advise  the 
President  on  matters  relating  to  U.S. 
export  trade.  It  was  most  recently 
renewed  on  September  30.  1993,  by 
Executive  Order  12689. 

A  Notice  of  Determination  to  close 
meetings  or  portions  of  meetings  of  the 
Council  to  the  public  on  the  basis  of  5 
U.S.C.  5522b(c)(l)  has  been  approved  in 
accordance  with  the  Federal  Advisory 
Committee  Act.  A  copy  of  the  notice  is 
available  for  pubUc  inspection  and 
copying  in  the  Central  Reference  and 
Records  hispection  Facility,  room  6204, 
U.S.  Department  of  Commerce,  202- 
482-4115. 

DATES:  February  13,  1995,  from  9:00 
a.m. -12:30  p.m. 

ADDRESSES:  Indian  Treatv  Room,  Old 
Executive  Office  Building.  Washington, 
uc. 


Conclusion 

Based  primarily  on  the  physical 
characteristics  of  the  forgings.  their 
ultimate  use.  the  expectations  of  the 


FOR  FURTHER  INFORMATION  CONTACT: 
Jane  Siegel.  President's  Export  Council, 
room  2015B.  Washington,  DC  20230. 

Dated:  Januarv-  26.  1995. 
Jane  Siegel, 

Staff  Director  and  Executive  Secretan: 

President's  Export  Council 

[PR  Doc.  95-2508  Filed  2-1-95:  8:45  am] 
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Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  opportunity  to  request 
Administrative  Review  of  Antidumping 
or  Countervailing  Duty  Order,  Finding, 
or  Suspended  Investigation. 


BACKGROUND:  Each  year  during  the 
anniversary  month  of  the  publication  of 
an  antidumping  or  counter\'ailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  Section  353.22  or 
355.22  of  the  Department  of  Commerce 
(the  Department)  Regulations  (19  CFR 
353.22/355.22  (1993)),  that  the 
Department  conduct  an  administrative 


review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

OPPORTUNITY  TO  REQUEST  A  REVIEW:  Not 
later  than  February  28.  1995.  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  February  for  the 
following  periods: 


Antidumping  Duty  Proceedings: 

Austria:  Railway  Track  Maintenance  Equipment,  (A-433-063)  

Canada:  Racing  Plates,  (A-122-050) '. '...!"!!"!!!!! 

Germany:  Sodium  Thiosulfate,  (A-428-807)  !""!!"!!"!!"" 

India:  Forged  Stainless  Steel  Flanges,  (A-533-809)  "7"C"..""1"Z.".".'.I!!1"! 

Japan:  Benzyl  Parat)en.  (A-588-816)  L!I!!!!1"!"."!!."!!!^"!."!!  "" 

Japan:  Carbon  Steel  Butt-Weld  Pipe  Fittings,  {A-588-602)  !»!^!"'"!!"""!I!!"Z"""!"!!!!!!"!""!!"! 

Japan:  Melamine,  (A-588-056)  "!!"'!""""!"""""""."."" 

Japan:  Mechanical  Transfer  Presses,  (A-58ft-810)  !."!!!"1'"I!!!!!!"'"!!!!I 

Taiwan;  Fofged  Stainless  Steel  Flanges,  (A-583-821)  !!.!!!"!!!!!!!!!!!!!!!!.!!!!"!! 

The  People's  Reput)lic  of  China:  Axes/Adzes.  (A-570-803)  i!!."!"!!!'!"!'!."!!!!!.."!!""!!. 

The  People's  Republic  of  China:  Bars/Wedges,  (A-570-803) ..""1".".'"."!."!!."!!."."!!1".". ' 

The  People's  Republic  of  China:  Hammers/Sledges,  (A-570-803) !!!!!!!.""""!!"!!!!!!!!" 

The  People's  Reput)lic  of  China:  Picks/Mattocks,  (A-570-803)  !"!"Z!!""!"!""!I"!'^"1!!.7  ' 

The  People's  Rejxjblk:  of  China:  Natural  Bristle  Paint  Brushes,  (A-570-501) ."!"!."!!!!!."!!!!!""!!!"!!!. 

The  People's  Republic  of  China:  Sodium  Thiosulfate.  (A-570-805)  !.."!"!"!!!"!""!"""!"!!" 

The  Republic  of  Korea:  Certain  Small  Business  Telephone  Systems  and  Subassemblies  Thereof,  (A-580^3) 

The  Republic  of  Kof  ear  Stainless  Steel  Butt-Wekj  Pipe  Fittings.  (A-580-81 3) 

United  Kingdom:  Sodium  Thk^sulfate.  (A-412-805) 

Suspension  Agreements: 

Venezuela:  Gray  Portland  Cement  and  Clinker,  (A-307-803) 

Countervaiting  Duty  Proceedings: 

Peru:  Cotton  Sheeting  and  Sateen,  (C-333-001)  

Peru:  Cotton  Yam,  (C-333-002)  „ !.!""!!!!!!!!!!"""'""!!!!!! 

Thailand:  Malleable  Iron  Pipe  Fittings,  (C-54&-803) '....'""!!".!"""""."!!"!"!!!."!" 


Period 


02/01/94-01/31/95 
02/01/94-01/31/95 
02/01/94-01/31/95 
02/09/94-01/31/95 
02/01/94-01/31/95 
02/01/94-01/31/95 
02/01/94-01/31/95 
02/01/94-01/31/95 
02/09/94-01/31/95 
02/01/94-01/31/95 
02/01/94-01/31/95 
02/01/94-01/31/96 
02/01/94-01/31/95 
02/01/94-01/31/95 
02/0 1/94-01, '3 1/95 
02/01/94-01/31/95 
02/01/94-01/31/95 
02/01/94-01/31/95 

02/01/94-01/31/95 

01/01/94-12/31/94 
01/01/94-12/31/94 
01/01/94-12/31/94 


In  accordance  with  sections  353.22(a) 
and  355.22(a)  of  the  regulations,  an 
interested  party  as  defined  by  section 
353. 2(k)  may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  For  antidumping  reviews,  the 
interested  party  must  specify  for  which 
individual  producers  or  resellers 
covered  by  an  antidumping  finding  or 
order  it  is  requesting  a  review,  and  the 
requesting  party  must  state  why  it 
desires  the  Secretary  to  review  those 
particular  producers  or  resellers.  If  the 
interested  party  intends  for  the 
Secretary  to  review  sales  of  merchandise 
by  a  reseller  (or  a  producer  if  that 
producer  also  resells  merchandise  from 
other  suppliers)  which  were  produced 
in  more  than  one  country  of  origin,  and 
each  country  of  origin  is  subject  to  a 
separate  order,  then  the  interested  party 
must  state  specifically  which  reseller(s) 
and  which  countries  of  origin  for  each 
reseller  the  request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration.  International 
Trade  Administration,  room  B-099,  U.S. 
Department  of  Commerce,  Washington. 


ex:  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping 
Compliance.  Attention:  John  Kugelman. 
in  room  3065  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
section  353.31(g)  or  355.31(g)  of  the 
regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  'Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review,"  for  requests 
received  by  February  28,  1995.  If  the 
Department  does  not  receive,  by 
February  28,  1995,  a  request  for  review 
of  entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimafr  d 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 


collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  pubhshed  as  a  service  to  the 
international  trading  community. 

Dated:  January  27,  1995. 

Roland  L.  MacDonald. 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(PR  Doc.  95-2619  Filed  2-1-95;  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserves 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service.  National  ceanic  and 
Atmospheric  Administration  (NOAA). 
DOC. 

ACTION:  Notice  of  availability  of 
evaluation  findings. 


SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  final  evaluation 
findings  for  American  Samoa. 
Louisiana.  Maryland,  Michigan.  Puerto 
Rico,  and  SofOi  Carolina  Coastal 
Management  Programs,  and  Great  Bay 
(New  Hampshire),  Chesapeake  Bay 
(Virginia)  National  Estuarine  Research 
Reserves  (NERRs).  Section  312  and  315 
of  the  Coastal  Zone  Management  Act  of 
1972  (CZMA),  as  amended,  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management  and  the  operation  and 
management  of  NERRs. 

The  states  of  Maryland,  Michigan. 
South  Carolina,  and  the  Territories  of 
the  American  Samoa  and  Puerto  Rico 
were  found  to  be  implementing  and 
enforcing  their  Federally  approved 
coastal  management  program, 
addressing  the  national  coastal 
management  objectives  identified  in 
CZMA  section  303(2)(A)-(K).  and 
adhering  to  the  programmatic  terms  of 
their  financial  assistance  awards.  The 
state  of  Louisiana  was  found  not  to  be 
fully  adhering  to  its  approved  coastal 
management  program.  Implementation 
of  several  recommendations  Usted  in  the 
findings  will  bring  Louisiana's  program 
back  into  satisfactory  adherence.  Great 
Bay  and  Chesapeake  Bay.  VA  NERRs 
were  found  to  be  satisfactorily  adhering 
to  programmatic  requirement  of  the 
NERR  system. 

Copies  of  these  final  evaluation 
findings  may  be  obtained  upon  request 
from:  Vickie  Allin,  Chief.  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management. 
NOS/NOAA.  1305  East-West  Highway, 
11th  Floor.  Silver  Spring,  Maryland 
20910  (301) 713-3087. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Man^ement  Program 
Administration) 

Dated:  January  26,  1995. 
W.  Stanley  Wilsoa. 

Assistant  Administrator  for  Ocean  Scniccs 
and  Coastal  Zone  Management. 
jFR  Doc.  95-2514  Filed  2-1-95;  8:45  ani| 
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Evaluation  of  State  Coastal 
Management  Programs 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management.  National  Ocean 
Service.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
DOC. 

ACTION:  Notice  of  intent  to  evaluate. 


SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  Delaware  and 


Massachusetts  Coastal  Management 
Programs. 

These  evaluations  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA). 
as  amended.  The  CZMA  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management.  Evaluation  of  Coastal 
Management  Programs  requires  findings 
concerning  the  extent  to  which  a  state 
has  met  the  national  coastal 
management  objectives,  adhered  to  its 
Coastal  Program  Management  Plan 
approved  by  the  Secretary  of  Commerce, 
and  adhered  to  the  terms  of  financial 
assistance  awards  funded  under  the 
CZMA.  The  evaluations  will  include  a 
site  visit,  consideration  of  public 
comments,  and  consultations  with 
interested  Federal.  State,  and  local 
agencies  and  members  of  the  public. 
Public  meetings  are  held  as  part  of  the 
site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site  visits. 

The  Delaware  Coastal  Management 
Program  evaluation  site  visit  will  be 
from  March  6  to  March  10.  1995.  A 
public  meeting  will  be  held  on  Tuesday, 
March  7. 1995  at  7:00  p.m.  in  the 
Department  of  Natural  Resources  and 
Environmental  Control  Auditorium,  89 
Kings  Highway.  Dover.  Delaware. 

The  Massachusetts  Coastal 
Management  Program  evaluation  site 
visit  will  be  from  March  20  to  March  24, 
1995.  Public  meetings  will  be  held  on    , 
Tuesday.  March  21.  1995  at  7:00  p.m.  at 
the  Saw7er  Free  Library.  2  Dale  Avenue, 
Gloucester,  Massachusetts  and  on 
Thursday,  March  23,  195  at  7:30  p.m.  at 
the  Massachusetts  Maritime  Academy, 
Storer  Building,  room  21,  Buzzards  Bay, 
Massachusetts. 

The  States  will  issue  notice  of  the 
public  meeting(s)  in  a  local 
newspaper(s)  at  least  45  days  prior  to 
the  public  meeting(s).  and  will  issue 
other  timely  notices  as  appropriate. 
Copies  of  the  State's  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  site 
visit.  Please  direct  written  comments  to 
Vickie  A.  Allin.  Chief.  Policy 
Coordination  Division.  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway. 
Silver  Spring,  Maryland,  20910.  When 
the  evaluation  is  completed,  OCRM  will 
place  a  notice  in  the  Federal  Register 


announcing  the  availability  of  the  Final 
Evaluation  Findings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division.  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA.  1305  East-West  Highway. 
Silver  Spring.  Maryland,  20910,  (301) 
713-3090,  ext.  126. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

Dated-  January  26, 1995. 
W.  Stanley  Wilson, 

Assistant  Administrator  for  Ocean  Sen  ices 
and  Coastal  Zone 

|FR  Doc.  95-2515  Filed  2-1-95;  8:45  am) 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Learn  and  Serve  America:  Higher  Ed, 
Availability  of  Funds 

AGENCY:  Corporation  for  National  and 
Community  Service. 

ACTION:  Notice  of  availability  of  funds. 


SUMMARY:  The  Corporation  for  National 
Service  announces  the  availability  of 
$3.5  miUion  to  support  new  grants  for 
Learn  and  Serve  Ainerica:  Higher 
Education  programs.  Individual 
institutions  of  higher  education, 
consortia  of  institutions  of  higher 
education,  and  nonprofit  organizations  ' 
or  public  agencies,  including  states, 
working  in  partnership  with  one  or 
more  institutions  of  higher  education 
arc  eligible  to  apply.  These  application - 
guidelines  are  for  new  appjicants  only. 
Current  Learn  and  Serve:  Higher 
Education  grantees  should  contact  their 
program  officers  for  information  about 
the  renewal  process.  The  Corporation 
will  also  offer  a  series  of  conference 
calls  to  assit  programs  in  preparing  their 
applications. 

DATES:  All  applications  must  be 
received  by  3:30  p.m..  Davlight  Savings 
Time.  April  12.  1995.  to  be  eligible. 
ADDRESSES:  Applications  should  be 
submitted  to  The  Corporation  for 
National  Service.  Learn  and  Serve 
America;  Higher  Education.  9th  Floor. 
Box  HE,  1201  New  York  Ave.  NW.. 
Washington.  DC  20525.  Facsimiles  will 
not  be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  about  the 
application  process,  you  may  call  or 
write  the  Corporation  for  National 
Ser\'ice.  Learn  and  Ser\e  America: 
Higher  Education.  1201  New  York  Ave. 
NW..  Washington,  DC  20525.  Phone: 
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(202)  606-5000  ext.  474;  TTD:  (202) 
565-2799. 

SUPPLEMENTARY  INFORMATION:  Learn  and 
Serve  America:  Higher  Education 
supports  efforts  to  make  service  an 
integral  part  of  the  education  and  life 
experiences  of  students  in  the  nation's 
colleges  and  universities.  Through  this 
grant  program,  the  Corporation  supports 
a  diversity  of  service-learning  initiatives 
that  involve  a  wide  array  of  students, 
communities,  and  institutions  of  higher 
■education.  The  Corporation  expects 
every  applicant  to  articulate  program 
objectives  in  each  of  the  following  three 
impact  areas: 

1.  Community  Impact — Engaging 
students  in  meeting  the  educational, 
public  safety,  human,  and 
environmental  needs  of  conununities. 

2.  Participant  Impact — Enhancing 
students'  academic  learning,  their  sense 
of  social  responsibility,  and  their  civic 
skills  through  service-learning. 

3.  Institutional  Impact — Increasing  the 
number,  quality,  and  sustainability  of 
opportunities  for  students  to  serve  by 
strengthening  infrastructure  and 
building  capacity  within  and  across  the 
nation's  institutions  of  higher 
education.  Approximately  $3.5  milUon 
to  support  new  grants  may  be  awarded 
to  individual  institutions  of  higher 
education  (as  defined  in  the  Higher 
Education  Act  of  1965),  consortia  of 
institutions  of  higher  education,  and 
nonproHt  organizations  or  public 
agencies,  including  states,  working  in 
partnership  with  one  or  more 
institutions  of  higher  education  are 
efigible  to  apply. 

Application  Assistance 

The  Corporation  will  provide 
application  assistance  via  a  series  of 
conference  calls  during  February  and 
March.  Dvuing  these  calls.  Corporation 
staff  will  answer  questions  related  to  the 
application  guidelines.  These  calls  will 
not  serve  as  an  opportunity  for 
prospective  applicants  to  obtain 
individual  feedback  on  proposal  ideas. 
If  you  would  like  to  participate  in  a 
conference  call,  please  call  (202)  606- 
5000  ext.  117.  The  Corporation  staff  v«ll 
assume  that  conference  call  participants 
have  read  the  appUcation  guidelines 
thoroughly. 

Authority:  42  U.S.C.  12501  et  seq. 

Dated:  January  27, 1995. 

Terry  Russell. 

General  Counsel,  Corporation  for  National 
Service. 

IFR  Doc.  95-2544  Filed  2-1-95;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

0MB  Clearance  Request  for 
SulKontractor  Payments 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  to  new  request  for  OMB 
clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501).  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  a  new  information 
collection  requirement  concerning 
Subcontractor  Payments. 

DATES:  Comments  may  be  submitted  on 
or  before  April  3, 1995. 
ADDRESSES:  Send  comments  to  Mr.  Peter 
Weiss.  FAR  Desk  Officer,  OMB,  room 
10236.  NEOB,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fay  son.  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

This  is  a  request  for  review  and 
approval  of  a  new  information 
collection  requirement.  Part  28  of  the 
Federal  Acquisition  Regulation  (FAR) 
contains  guidance  related  to  obtaining 
financial  protection  against  damages 
under  Government  contracts  (e.g.,  use  of 
bonds,  bid  guarantees,  insurance,  etc.). 
FAR  Part  32  provides  guidance  related 
to  contract  financing  and  payment.  FAR 
Part  52  contains  the  texts  of  solicitation 
provisions  and  contract  clauses.  The 
proposed  rule  amends  FAR  28  and  32  to 
implement  a  new  statutory  requirement 
for  information  to  be  provided  by  the 
Federal  Government  and  Federal 
contractors  relating  to  payment  bonds 
furnished  under  construction  contracts 
which  are  subject  to  the  Miller  Act  (40 
U.S.C.  270a-270d).  This  new  collection 
requirement  is  mandated  by  Section  806 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Years  1992  and  1993 
(Public  Law  102-190).  as  amended  bv 
Sections  2091  and  8105  of  the  Federul 
Acquisition  Streamlining  Act  of  1994 
(Public  Law  103-355).  Sections  2091 
and  8105  require  the  Federal 
Acquisition  Regulations  Council 


publish,  for  Federal-wide  applicability, 
regulations  that  were  previously 
required  to  be  published  by  the 
Secretary  of  Defense  for  ap^icability  to 
the  Department  of  Defense.  The 
following  reflects  the  transfer,  with 
minor  changes,  of  the  existing 
Department  of  Defense's 
implementation  of  these  statutory 
requirements  to  the  Federal  Acquisition 
Regulation.  A  new  clause  at  52.228-00, 
Subcontractor  Requests  for  Bonds, 
implements  Sections  806(a)  (2)  and  (3) 
of  Public  Law  102-190,  which  specify 
that,  upon  the  request  of  a  prospective 
subcontractor  or  supplier  offering  to 
furnish  labor  or  material  for  the 
performance  of  a  construction  contract 
for  which  a  payment  bond  has  been 
furnished  to  the  United  States  pursuant 
to  the  Miller  Act,  the  contractor  shall 
promptly  provide  a  copy  of  such 
payment  bond  to  the  requestor. 

In  conjunction  with  performance 
bonds,  payment  bonds  are  used  in 
Government  construction  contracts  to 
secure  fulfillment  of  the  contractor's 
obligations  under  the  contract  and  to 
assure  that  the  contractor  meikes  all 
payments,  as  required  by  law.  to 
persons  furnishing  labor  or  material  in 
performance  of  the  contract.  The 
proposed  rule  will  provide  prospective 
subcontractors  and  suppliers  a  copy  of 
the  payment  bond  furnished  by  the 
contractor  to  the  Governor  for  the 
performance  of  a  Federal  construction 
contract  subject  to  the  Miller  Act.  It  is 
expected  that  prospective 
subcontractors  and  suppliers  will  use 
this  information  to  determine  whether 
to  contract  with  that  particular  prime 
contractor.  This  information  has  been 
and  will  continue  to  be  available  from 
the  Government.  The  requirement  for 
contractors  to  provide  a  copy  of  the 
payment  bond  upon  request  to  any 
prospective  subcontractor  or  supplier 
under  the  Federal  construction  contract 
is  contained  in  Sections  806(a)(2)  and 
(3)  of  Public  Law  102-190.  as  amended 
by  Sections  2091  and  8105  of  Public 
Law  103-355. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  0.50  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration,  FAR 
Secretariat,  18th  &  F  Streets,  NW.,  room 


4037,  Washington.  EX:  20405.  and  to  the 
FAR  Desk  Officer.  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington 
DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
5,000;  responses  per  respondent,  10; 
total  annual  responses,  50,000; 
preparation  hours  per  response,  0.50; 
and  total  response  burden  hours 
25,000. 

OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  fi-ora  the 
General  Services  Administration.  FAR 
Secretariat  (VRS),  room  4037, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  clearance 
request  regarding  Subcontractor 
Payments,  FAR  case  94-762,  in  all 
correspondence.  I 

Dated:  January  27, 1995. 
Beverly  Fayson, 
FAR  Secretariat. 
IFR  Doc.  95-2542  Failed  2-1-95:  8:45  am) 


BILLING  CODE  6820-34-« 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Intelligence  Agency,  Scientific 
Advisory  Board  Panel  Closed  Meeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 
ACTION:  Notice. 


SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Scientific  Advisory  Board  has  been 
scheduled  as  folloiivs: 

Dates:  February  21-22,  1995  (830-400). 

Addresses:  The  Detfense  Intelligence 
Agency.  Boiling  AFB.  Washington,  D.C 
20340-5100. 

For  further  informbtion  contact:  Dr.  VV.S. 
Williamson.  Executive  Secretary.  Dl.\ 
Scientific  Advisory  Board,  Washington  DC 
20340-1328  (202)  373-4930. 

Supplementary  information:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  infonnatiot  as  defined  in  Section 
552b(c)(I).  Title  5  of  the  U.S.  Code  and 
therefore  vkrill  be  closed  to  the  public.  The 
Board  will  receive  briefings  on  and  discuss 
several  current  critical  intelligence  issues 
and  advise  the  Director.  DIA,  on  related 
scientific  and  technical  matters. 

Dated:  January  27,  1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  95-2506  Filed  2-1-95;  8:45  am) 
BILLING  CODE  S00(M)4-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL95-21-000,  et  al.] 

City  of  McPherson,  Board  of  Public 
Utilities,  et  a!.;  Electric  Rate  and 
Corporate  Regulation  Filings 

January  26, 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  City  of  McPherson,  Board  of  Public 
Utilities 

[Docket  No.  EL95-21-O00J 

Take  notice  that  on  January  20,  1995. 
the  City  of  McPherson,  Board  of  Public 
Utilities  tendered  for  filing  a  letter 
requesting  waiver  from  the  Federal 
Energy  Regulatory  Commission  to  file 
Form  715. 

Comment  date:  February'  23, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  NofAm  Energy  Services 

[Docket  No.  ER94-1 24 7-003] 

Take  notice  that  on  January  10,  1995, 
NorAm  Energy  Services  tendered  for 
filing  its  quarterly  informational  filing 
in  the  above-referenced  docket. 

Comment  date:  February  14.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  R.J.  Dahnke  &  Associates 

(Docket  No.  ER94-1 3 52-002) 

Take  notice  that  on  January  17.  1995. 
R.J.  Dahnke  &  Associates  (Daiinke).  filed 
certain  information  as  required  by  the 
Commission's  August  10,  1994  letter 
order  in  Docket  No.  ER94-1352-000. 
Copies  of  Dahnke 's  informational  filing 
are  on  file  with  the  Commission  and  are 
available  for  inspection. 

4.  Kaztex  Energy  Services,  Inc. 

[Docket  No.  ER95-295-000| 

Take  notice  that  on  January  17,  1995, 
Kaztex  Energy  Ser\ices.  Inc.  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  February'  9,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  CINergy  Operation  Companies 

(Docket  No.  ER95-J06-000J 

Take  notice  that  on  December  23, 
1994,  CINergy  Operating  Companies 
tendered  for  filing  a  response  to  the 
Federal  Energy  Regulatory 
Commission's  orders  in  Cincinnati  Gas 
and  Electric  Co.  and  PSI  Enei^y.  Inc.  69 
FERC  1  61,005  (1994),  and  Cincinnati 
Gas  and  Electric  Co.  and  PSI  Energy, 


Inc..  65  FERC  %  61,088  (1994),  regarding 
the  emission  allowance  provisions  of 
the  March  4,  1994  CINergy  Operating 
Agreement.  The  provisions  of  the 
Operating  Agreement  related  to  the 
inclusion  of  emission  allowances  in 
wholesale  rates  will  not  be  implemented 
at  this  time. 

Comment  date:  February  9,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Central  Vermont  Public  Service 
Corporation 

[Docket  No.  ER95-437-000) 

Take  notice  that  on  January  17,  1995. 
Central  Vermont  Public  Service 
Corporation  (CVPS).  tendered  for  filing 
a  notice  of  termination  of  service  under 
FPC  Electric  Tariff.  First  Revised 
Volume  No.  1.  to  New  Hampshire 
Electric  Cooperative.  Inc.  (NHEC), 
effective  at  the  end  of  the  day  on  March 
17,  1995.  Such  termination  is  the  resuh 
of  notification  by  NHEC  to  CVPS  of  the 
termination  of  service  as  of  March  18 
1995. 

Comment  date:  February  9.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PacifiCorp 

(Docket  No.  ER95-4 38-000] 

Take  notice  that  PacifiCorp  on 
January  17.  1995.  tendered  for  filing  the 
annual  facilities  charge  calculation 
under.  PacifiCorp  Rate  Schedule  FERC 
No.  298. 

PacifiCorp  requests  a  waiver  of  prior 
notice  and  that  an  effective  date  of 
December  31.  1994  be  assigned  to  the 
annual  facilities  charge  calculation. 

Copies  of  this  filing  were  supplied  to 
Southern  California  Edison  Company. 
Pacific  Gas  &  Electric  Company,  the ' 
Washington  Utilities  and  Transportation 
Commission,  the  Public  Utility 
Commission  of  Oregon  and  the  Public 
Utilities  Commission  of  the  State  of 
California. 

Comment  date:  February  9,  1995.  in 
accordance  with  Standard' Paragraph  E 
at  the  end  of  this  notice. 

8.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  .\o.  ER95-J43-O00] 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG),  on 
January  1 7.  1995,  tendered  for  filing  as    - 
an  initial  rate  schedule,  an  agreement 
with  Citizens  Power  and  Light 
Corporation  (Citizens).  The  agreement 
provides  a  mechanism  pursuant  to 
which  the  parties  can  enter  into 
separately  scheduled  transactions  under 
which  NYSEG  will  sell  to  Citizens  and 
Citizens  will  purchase  from  NYSEG 
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cither  capacity  and  associated  energy 
only  as  the  parties  may  mutually  agree. 

NYSEG  requests  that  the  agreement 
become  effective  on  January  18,  1995.  so 
that  the  parties  may.  if  mutually 
agreeable,  enter  into  separately 
scheduled  transactions  under  the 
agreement.  NYSEG  has  requested  waiver 
of  the  notice  requirements  for  good 
cause  shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
('ommission  and  Citizens. 

Comment  date:  February  9.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Timothy  L.  Guzzle 

I  Docket  No.  ID-2509-OOll 

Take  notice  that  on  December  30. 
1994.  Timothy  L.  Guzzle  (Applicant), 
tendered  for  filing  a  supplement  in  the 
above-referenced  docket  to  hold  the 
following  positions: 
Chairman  of  the  Board  &  CEC) — Tampa 

Electric  Company. 
Director — NationsBank  Corporation. 

Comment  date:  February  9.  1995,  in 
jiccordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Air  Products  and  Chemicals,  Inc. 

lUotket  No.  QF84-166-0011 

On  January  18,  1995.  Air  Products 
and  Chemicals.  Inc.  (applicant),  of  P.O. 
Box  538,  Allentown,  Pennsylvania, 
submitted  for  filing  an  application  for 
recertification  of  a  facility  pursuant  to 
«j  292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the 
topping-cycle  cogeneration  facility  is 
located  in  New  Orleans,  Louisiana.  The 
Commission  previously  certified  the 
facility  as  a  qualifying  cogeneration 
facility.  Air  Products  and  Ch'^micals, 
Inc..  27  FERC  1  62,125  (1984).  The 
instant  application  for  recertification  is 
due  to  the  addition  of  new  equipment, 
reconfiguration  of  exiting  equipment 
and  an  increase  in  the  maximum  net 
capacity  to  27.5  M\V. 

Comment  date;  Thirty  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

11.  Air  Products  and  Chemicals.  Inc. 

I  Docket  No.  QF84-166-00:il 

On  January  18. 1995,  Air  Products 
and  Chemicals.  Inc.  (Applicant),  of  P.O. 
Box  538,  Allentown,  Pennsylvania, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility 


pursuant  to  §  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  Applicant,  the  small 
power  production  facility  is  located  in 
New  Orleans,  Louisiana  and  will  consist 
of  three  heat  recovery  boilers  and  two 
steam  turbines  driving  a  single 
generator.  The  maxim'un  net  electric 
power  production  capacity  will  be 
approximately  6.5  MW.  The  primary 
energy  source  will  be  waste  in  the  form 
of  waste  heat. 

Comment  date:  Thirty  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

12.  Aubumdale  Power  Partners, 
Limited  Partnership 

[Docket  Nos.  QF93-29-003  and  EL95-20- 
000] 

Take  notice  that  on  January  20. 1995, 
Aubumdale  Power  Partners,  L.F. 
(Aubumdale),  tendered  for  filing  a 
request  for  limited  waiver  of  the 
Commission's  Regulations  under  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  (PURPA).  Aubumdale  requests  the 
Commission  to  temporarily  waive  the 
operating  standard  for  qualifying 
cogeneration  facilities  as  set  forth  in 
Section  292.205  of  the  Commission's 
Regulations,  implementing  Section  201 
of  PURPA,  as  amended,  18  CFR  292.205, 
with  respect  to  its  158.8  MW 
cogeneration  facility  located  in  Polk 
County,  near  Aubumdale.  Florida. 
Specifically.  Aburndale  requests  waiver 
of  the  operating  standard  for  the 
calendar  year  1994. 

Comment  date:  Thirty  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington.  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  Ije 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  pubfic 

inspection. 

Linwood  A.  Watson.  |r.. 

Acting  Secretary. 

|FR  Dot:.  95-2520  Filed  2-1-95;  B:45  ami 

BILLING  CODE  6717-41-P 

(Docket  No.  CP9&-35-000] 

EcoElectrica,  L.P.;  Notice  of 
Application 

January  27, 1995. 

Take  notice  that  on  October  25.  1994. 
EcoElectrica,  L.P.  (EcoElectrica),  a 
Bermuda  Limited  Partnership, 
Scotiabank  Plaza,  Suite  902,  273  Punce 
de  Leon  Avenue,  Hato  Rey,  Puerto  Rico 
00918,  filed  in  Docket  No.  CP95-35- 
000,  an  application  pursuant  to  Section 
3  of  the  Natural  Gas  Act  for  approval  of 
a  point  of  import  for  liquefied  natural 
gas  (LNG),  all  as  more  fully  set  forth  in 
the  application  and  subsequent 
supplemental  filings  which  are  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Specifically,  EcoElectrica  intends  to 
construct  and  operate  LNG  facilities  on 
a  36-acre  site  in  Guayanilla  Bay  near 
Ponce,  Puerto  Rico.  EcoElectrica  states 
that  the  "jurisdictional"  faciUties 
consist  of  a  marine  unloading  facility, 
two  LNG  storage  tanks  with  individual 
capacities  of  up  to  one  million  barrels, 
and  a  vaporization  system.  In  addition, 
EcoElectrica  proposes  to  construct  a 
"non-jurisdictional"  cogeneration 
facility  that  will  use  the  imported  LNG 
for  power  generation.  The  electricity 
generated  by  EcoElectrica's  cogeneration 
facility  will  be  purchased  by  the  Puerto 
Rico  Electric  Power  Authority  (PREPA), 
the  government-created  public  utility 
which  supplies  nearly  all  of  the  electric 
power  consimied  in  Puerto  Rico.  PREPA 
has  identified  a  need  for  additional 
electric  generating  capacity  by  the  year 
2000  to  meet  future  demand  growth, 
enhance  system  reliability  and  to 
diversify  the  fuel  sources  that  generate 
electricity.  A  supply  contract  for  the 
LNG  has  not  been  finalized; 
EcoElectrica  states  that  it  will  follow 
after  the  finalization  of  the  power 
purchase  agreement  being  negotiated 
with  PREPA. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  17.  1995.  file  vdth  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 


will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  fiirther  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  othervme  advised,  it  will  be 
unnecessary  for  EcoElectrica  to  appear 
or  be  represented  at  the  hearing. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
[FR  Doc.  95-2522  Filed  2-1-95:  8:45  am] 

BILUNQ  CODE  6717-01-M 


[Docket  No.  CP95-16e-000] 

Koch  Gateway  Pipeline  Company; 
Request  Under  Blanket  Authorization 


January  27,  1995. 

Take  notice  that  on  January  19,  1995. 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway).  P.O.  Box  1478.  Houston. 
Texas  77251-1478,  filed  in  Docket  No. 
CP95-1 66-000  a  request  pursuant  to 
§§  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  reactivate 
and  operate  an  existing  one-inch 
delivery  tap  in  Mobile  County, 
Alabama,  under  Koch  Gateway's  blanket 
certificate  issued  in  Docket  No.  CP82- 
430-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Koch  Gateway  proposes  to  reactivate 
an  existing  one-inch  tap  on  its 
transmission  line  at  Index  311  (Section 
30.  T-2-S.  R-i-W,  Mobile  County. 
Alabama)  to  provide  a  new  delivery 
point  to  serve  South  Alabama  Utility 


District  (South  Alabama),  which  in  tum 
will  serve  West  Wilmer  in  Mobile 
County,  Alabama.  Koch  Gateway  states 
it  had  previously  requested  authority  to 
install  a  new  tap  near  this  location  and 
was  granted  authority  in  Docket  No. 
CP94-788.  However  the  shipper.  South 
Alabama,  has  requested  that  the 
proposal  be  changed  to  the  reactivating 
of  an  existing  tap  for  service  to  its 
customer.  South  Alabama,  according  to 
Koch  Gateway,  will  constmct  and  own 
the  meter  and  regulatory  station  and 
appurtenant  piping  necessary  to  connect 
its  facilities  to  Koch  Gateway's  Index 
311.  South  Alabama's  average  daily 
volume,  according  to  Koch  Gateway,  is 
to  be  100  MMBtu  per  day  with  peak  day 
not  to  exceed  150  MMBtu.  The 
reacUvation  of  the  delivery  tap  will  be 
entirely  within  Koch  Gateway's  existing 
pipeline  right-of-way. 

Koch  Gateway  states  that  it  currently 
provides  No  Notice  Service  (NNS)  to 
South  Alabama  pursuant  to  the  blanket 
transportation  certificate  and  NNS 
agreement  filed  with  the  Commission  in 
Docket  No.  ST94-1532.  The  current 
NNS  contract  reflects  total  maximum 
daily  quantity  for  South  Alabama  as 
being  2,935  MMBtu  for  winter.  1,174  for 
summer  and  1,761  MMBtu  for  shoulder 
months. 

Koch  Gateway  states  that  the 
proposed  facilities  installation  and 
modification  won't  impact  its 
curtailment  plan  since  the  requested 
service  remains  within  current 
entitlements,  there  is  sufficient  capacity 
to  render  service  without  detriment  or 
disadvantage  to  existing  customers  and 
its  tariff  doesn't  prohibit  the  proposed 
addition  of  a  delivery  tap. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawTi 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  95-2523  Filed  2-1-95;  8:45  amj 
BILLING  CODE  (Tir-OI-M 


[Docket  No.  CP95-177-000J 

Burton  McDaniel,  M.D.  v.  East 
Tennessee  Natural  Gas  Company- 
Complaint 

January  26,  1995. 

Take  notice  that  on  January  18,  1995, 
Burton  McDaniel,  M.D.  (McDaniel), 
11685  Alpharetta  Highway,  Roswell 
Georgia  30076,  filed  with  the 
Commission  in  Docket  No.  CP95-177- 
000  a  complaint,  pursuant  to  Rule  206 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  against  East  Tennessee 
Natural  Gas  Company  (East  Tennessee) 
alleging  that  East  Tennessee  is 
misapplying  its  authority  under  the  Part 
157,  subpart  F  Blanket  Certificate  of 
Public  Convenience  and  Necessity 
issued  in  Docket  No.  CP82-4 12-000. 
Specifically,  McDaniel  alleges  that  the 
East  Tennessee's  currently  proposed 
project,  involving  the  construction  and 
operation  of  facilities  to  interconnect 
with  facilities  proposed  by  Southem 
Natural  Gas  Company  in  Docket  No 
CP94-682-000,  can  be  completed  in  a 
less  intrusive  manner  and  that  its 
current  plans  violate  the  intentions  of 
the  certificate  issued  in  Docket  No 
CP82-4 12-000. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to 
McDaniels  complaint  should  file  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
N.E.,  Washington,  D.C.  20426.  a  motion 
to  intervene  or  protest  in  accordance 
with  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  or 
385.214).  All  such  motions,  together 
with  the  answer  of  respondent  to  the 
complaint,  should  be  filed  on  or  before 
February  6,  1995.  Any  person  desiring 
to  become  a  party  must  file  a  motion  to 
intervene.  A  copy  of  the  complaint  is  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  95-2524  Filed  2-1-95;  8:45  ami 
BILUNG  CODE  6717-01-M 


[Project  No.  2320-005-NY  Project  No.  2330- 

Niagara  Mohawk  Power  Corp.;  Notice 
of  Public  Scoping  Meetings 

January  27.  1995. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has  received 
applications  for  new  license  (relicense) 
from  the  Niagara  Mohawk  Power 
Corporation  (NIMO)  for  the  following 
two  existing  hydropower  projects 
owTied  and  operated  by  NIMO  on  the 
Raquette  River  in  St.  Lawrence  County. 
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New  York:  The  Middle  Raquette  River 
I'rojoct.  FERC  No.  2320.  consisting  of 
the  Highley,  Colton,  Hannawa.  and 
Sugar  Island  developments:  and  the 
Lower  Raquette  River  Project.  FERC  No. 
2330.  consisting  of  the  Norwood,  East 
Norfolk.  Norfolk,  and  Raymondville 
developments. 

The  Commission  staff  will  prepare 
and  issue  a  draft  multiple-project 
environmental  impact  statement  (EIS) 
for  review  by  all  interested  parties.  All 
comments  filed  on  the  draft  EIS  will  be 
analyzed  by  the  FERC  staff  and 
considered  in  a  final  EIS. 

One  element  of  the  EIS  process  is 
st:oping.  This  activity  is  initiated  early 
to: 

•  Identify  reasonable  alternative 
operational  procedures  and 
environmental  enhancement  measures 
that  should  be  evaluated  in  the  EIS: 

•  Delineate  significant  environmental 
issues  related  to  the  operation  of  the 
existing  projects; 

•  Determine  the  depth  of  analysis  for 
i.ssues  that  will  be  discussed  in  the  EIS; 
iind 

•  Identify  resource  issues  that  are  of 
lesser  importance  and,  consequently,  do 
not  require  detailed  analysis  in  the  EIS. 

Scoping  Meetings 

The  FERC  staff  will  conduct  two 
scoping  meetings:  The  evening  meeting 
is  designed  to  obtain  input  from  the 
general  public,  while  the  morning 
metiting  will  focus  on  resource  agency 
concerns.  All  interested  individuals, 
organizations,  agencies,  and  Indians 
Tribes  are  invited  to  attend  either  or 
both  meetings  in  order  to  assist  staff  in 
identifying  the  environmental  issues 
that  should  be  analyzed  in  the  multiple- 
project  EIS. 

To  help  focus  discussions,  a 
preUmiq^y  EIS  scoping  document 
outlining  subject  areas  to  be  addressed 
at  the  meetings  will  be  distributed  by 
mail  to  all  person  and  entities  on  the 
FFRC  mailing  lists  for  the  Middle  and 
Lower  Raquette  River  Projects.  Copies  of 
the  preliminary  scoping  document  also 
will  be  made  available  at  the  scoping 
meetings 

The  evening  meeting  for  the  general 
public  will  be  held  from  7  p.m.  until  11 
p.m.  on  Tuesday,  March  21,  1995.  in 
Room  177  of  the  New  York  State  Center 
for  Advanced  Materials  Processing  in 
Potsdam,  New  York.  This  facility  is 
located  on  Clarkson  University's  Hill 
Campus,  adjacent  to  the  Cheel  Campus 
Center.  Attendees  should  use  the  Maple 
Street  entrance  to  the  University  and 
Parking  Area  9. 

The  agency-oriented  meeting  will  be 
held  at  the  same  location  on 


Wednesday.  March  22. 1995,  from  9 
a.m.  until  12  p.m. 

Scoping  Meeting  Procedures 

Both  meetings,  which  will  be 
recorded  by  a  stenographer,  will  become 
part  of  the  fonnal  record  of  the 
Commission's  proceeding  on  the  Middle 
and  Lower  Raquette  River  Projects. 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  sign  in  before 
the  meetings  start  and  to  identify 
themselves  for  the  record. 

Concerned  parties  are  encouraged  to 
speak  during  the  public  meetings. 
Speaking  time  allowed  for  individuals 
at  the  evening  public  meeting  will  be 
determined  before  that  meeting,  based 
on  the  number  of  person  wishing  to 
speak  and  the  approximate  amount  of 
time  available  for  the  session.  All 
speakers  will  be  provided  at  least  five 
minutes  to  present  their  views. 

Scoping  Meeting  Objectives 

At  the  scoping  meetings,  the  staff  will: 

•  Summarize  the  environmental 
issues  tentatively  identified  for  analysis 
in  the  multiple-project  EIS; 

•  Identify  resource  issues  that  are  of 
lesser  importance  and.  therefore,  do  not 
require  detailed  analysis: 

•  Solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  concerning 
significant  local  resources;  and 

•  Encourage  statements  from  experts 
and  the  public  on  issues  that  should  be 
analyzed  in  the  EIS. 

Information  Requested 

Federal  and  state  resource  agencies, 
local  government  officials,  interested 
groups,  area  residents,  and  concerned 
individuals  are  requested  to  provide  any 
information  they  believe  will  assist  the 
Commission  staff  to  evaluate  the 
environmental  impacts  associated  with 
relicensing  the  two  projects.  The  types 
of  information  sought  include,d  the 
following: 

•  Data,  reports,  and  resource  plans 
that  characterize  the  physical,  biological 
or  social  envirorunents  in  the  vicinity  of 
the  projects;  and 

•  Information  and  data  that  helps 
staff  identify  or  evaluate  significant 
environmental  issues. 

Scoping  information  and  associated 
comments  should  be  submitted  to  the 
Commission  no  later  than  April  21, 
1995.  Written  comments  should  be 
provided  at  the  scoping  meetings  or 
mailed  to  the  Commission,  as  follows: 
Lois  Cashell,  Secretary.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  St.,  N.E.,  Washington,  DC:  20426. 

All  filings  sent  to  the  Secretary  of  the 
Commission  should  contain  an  original 


and  8  copies.  Failure  to  file  an  original 
and  8  copies  may  result  in  appropriate 
staff  not  receiving  the  benefit  of  your 
comments  in  a  timely  manner.  See  18 
CFR  4.34(h). 

All  correspondence  should  show  the 
following  caption  on  the  first  page: 

FERC  No.  2320-005— NY.  Middle  Raquette 

River  Projett 
FLRC  No.  2330-007— NY,  Lower  Raquette 

River  Project 

Interveners  and  interceders  (as 
defined  in  18  CFR  385.2010)  who  file 
documents  with  the  Commission  are 
reminded  of  the  Commission's  Rules  of 
Practice  and  Procedure  requiring  them 
to  serve  a  copy  of  all  documents  filed 
with  the  Commission  on  each  person 
whose  name  is  listed  on  the  official 
service  list  for  this  proceeding.  Sec  18 
CFR  4.34(b). 

For  further  information,  please  contact  [im 
Haimes  in  Washington,  IX:  at  (202)  219- 
2780. 

Linwood  A.  Watson,  Ir., 
Acting  Secretary: 

[FR  Doc.  95-2.'>21  Filed  2-1-95:  8:45  am] 
BltLING  COOE  e717-01-M 

[Docket  No.  RP95-72-001] 

Norttiern  Natural  Gas  Company; 
Compliance  Filing 

January  27.  1995. 

On  December  30,  1994,  the' 
Commission  issued  an  order  accepting 
and  suspending  tariff  sheets  subject  to 
refund  and  conditions  and  establishing 
a  technical  conference  in  the  above 
referenced  docket.  Ordering  Paragraph 
(B)  of  that  order  required  Northern 
Natural  Gas  Company  (Northern)  to  file 
workpapers  and  other  data  in  support  of 
the  proposed  increase. 

Take  notice  that  on  January  17,  1995. 
Northern  in  response  to  the 
Commission's  order  filed  workpapers 
and  schedules  further  detailing  support 
for  the  revised  Reconciliation 
Adjustment  (RA).  Northern  states  that  it 
is  filing  Revised  Schedule  Nos.  1,  2  and 
4  and  4a  to  the  December  1 ,  1994  filing 
which  include  additional  footnotes 
which  more  specifically  detail  the 
adjustments  made  by  Northern. 

Northern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of 
Northern's  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator\'  Commission. 
825  North  Capitol  Street,  N.E.; 
Washington,  D.C.  20426.  in  accordance 
with  rule  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 


filed  on  or  before  February  3.  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  puiblic  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  95-2525i  Filed  2-1-95:  8:45  am| 
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EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Open  Meetings  of  Policy  Dialog 
Advisory  Committee  To  Assist  in  the 
Development  of  Measures  to 
Significantly  Reduce  Greenhouse  Gas 
Emissions  From  Personal  Motor 
Vehicles 

agency:  Executive  Office  of  the 
President. 

ACTION:  Meetings  of  Policy  Dialog 
Advisory  Commattee. 


SUMMARY:  The  Executive  Office  of  the 
President  has  established  a  Policy 
Dialog  Advisory  Committee  to  assist  in 
the  development  of  measiu-es  to 
significantly  reduce  greenhouse  gas 
emissions  from  personal  motor  vehicles. 
The  sixth  meeting  of  this  committee  will 
be  held  on  Februarj-  15  and  16.  1995. 
The  committee's  meetings  are  open  to 
the  public  without  need  for  advance' 
registration. 

DATES:  The  committee  will  meet  on 
February  15,  1995  ft-om  9:00  a.m.  to  5:00 
p.m.,  and  on  February  16,  1995  from 
9:00  a.m.  to  5:00  p.m. 
ADDRESSES:  Both  sessions  of  the  meeting 
will  be  held  at  the  Offices  of  the  South 
Coast  Air  Quality  Management  District. 
21865  East  Copley  Drive,  Diamon  Bar. 
Cahfomia  91765-4182.  (The  nearest 
airport  to  Diamond  Bar  is  Ontario 
Airport.) 

FOR  FURTHER  INFORMATION  CONTACT: 
For  information  pertaining  to  the 
substantive  issues  to  be  dealt  with  by 
the  advisory  committee,  contract:  Ellen 
Seidman,  Special  Assistant  to  the 
President  for  Economic  Pohcy, 
Washington,  D.C.  20500,  phone  (202 
456-2802,  fax  (202)  456-2223;  Henrv- 
Kelly,  Assistant  Director  for 
Technology,  Office  of  Science  and 
Technology  Policy,  phone  (202)  456- 
6034,  fax  (202)  456-6023;  Wesley 
Warren,  Associate  Director,  Office  on 
Environmental  Policy,  phone  (202)  456- 
6224,  fax  (202)  456-2710;  or  Michael 
Toman,  Senior  Economist.  Council  of 
Economic  Advisers,  phone  (202)  395- 


5012,  fax  (202)  395-6853.  For 
information  pertaining  to  administrative 
matters  contact:  Deborah  Dalton, 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington.  DC."  20460, 
phone  (202) 260-5495. 

Information  about  the  Committee  is 
also  available  on  the  Technology 
Transfer  Network  of  the  Office  of  Air 
Quality  Planning  &  Standards  of  the 
Environmental  Protection  Agency, 
which  can  be  accessed  electronically  by 
calling  (919)  541-5742.  Help  in 
accessing  the  system  can  be  obtained  by 
calling  (919)  541-5384  between  1:00 
and  5:00  Eastern  Standard  Time. 
Neither  of  these  numbers  is  a  toll-free 
number.  The  Committee  recently  has 
established  a  toll-free  information, 
which  provides  recorded  information 
about  the  Committee,  including  meeting 
dates  and  locations.  The  toll-free 
number  is  1-800-884-9190.  (In  the 
local  Washington.  DC  area,  call  (202) 
366-2373.) 

AGENDA  FOR  THE  MEETING:  At  the 
meeting,  the  Committee  will: 

•  Discuss  assumptions  in  baseline 
scenarios  with  a  goal  of  finalizing 
agreements; 

•  Review  a  draft  of  the  interim  report; 

•  Hold  meetings  of  ad  hoc  policy 
groups  on  vehicle  miles  travelled  and 
alternative  fuels;  and 

•  Begin  analyzing  mechanisms  in  the 
fuel  economy  poUcy  options. 

Dated:  January  31.  1995. 
W.  Bowman  CuHer. 

Deputy  Assistant  to  the  President  for 
Economic  Policy 
John  H.  Gibbons. 

Director.  Office  of  Science  and  Technology 
Policy 

Kathleen  A.  McGinty, 

Chair.  Council  on  Environmental  Quality 
IFR  Doc.  95-2704  Filed  1-31-95: 11:45  am) 
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FEDERAL  MARITIME  COMMISSION    ' 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 


requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  conisult  this  section  before 
communicating  with  the  Commission 
r«fearding  a  pending  agreement. 

Agreement  No.:  202-010424-025. 

Title:  United  States  Atlantic  and  Culf 
Hispaniola  Steamship  Freight 
Association.  ^. 

Parties: 

Crowley  American  Transport.  Inc. 

Kirk  Line,  Ltd. 

Puerto  Rico  Maritime  Shipping 

Authority 
Sea-Land  Service,  Inc. 
Seaboard  Marine,  Ltd. 
Tropical  Shipping  and  Construction 

Co..  Ltd. 

Syiyopsis:  The  proposed  amendment 
deletes  Haiti  from  the  geographical 
scope  of  the  Agreement.  It  also  deletes 
Seaboard  s  limited  participation  in  the 
trade  between  the  U.S.  and  the 
Dominican  Republic. 

Agreement  No.:  217-011488. 

Title:  CSAV/Lauritzen  Reefers  Space 
Charter  Agreement. 

Parties: 

Compania  Sud  Americana  de  Vapores 
S.A. 

Lauritzen  Reefers  A/S 

Synopsis:  The  proposed  Agreement 
permits  the  parties  to  charter  space  from 
each  other  in  the  trade  between  ports  in 
Chile  and  United  States  Atlantic  and 
Pacific  Coast  ports. 

Dated:  January'  27.  1995. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

IFR  Doc.  95-2534  Filed  2-1-95;  8:45  am) 
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Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984 (46  U.S.C.  app. 1718) and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders.  46  CFR  Part  510. 
License  Number:  3785 
Name:  Isaca  Cargo  International.  Inc. 
Address:  3250  N.W  77th  Ct..  Ste.  200- 

A.  Miami,  FL  33122 
Date  Revoked:  December  16,  1994 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 

License  Number:  3579 
Name:  M.J.  Shea  &  Co.,  Inc. 
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Acklress:  3310  Green  Park  Cirde. 

Charlotte.  NC  28217 
Date  Revoked:  December  28. 1994 
Reason:  Surrendered  license 

voluntarily. 
License  Number:  1644  « 

Name:  Intrepid  Shippizig  Corporation 
Address:  80  Sheridan  Blvd.,  Inwood, 

NY  11696 
Date  Revoked:  January  4.  1995 
Reason:  Surrendered  license 

voluntarily. 
License  Number  1850 
Name:  McCann  Shipping  Co.. 
Address:  2608  Ptarmigan  Dr..  Walnal 

Creek.  CA  94595 
Date  Revoked:  JanuMy  5, 1995 
Reason:  Surrendered  license 

voluntarily. 
License  Number:  495 
NaiMT  Gerard  William  Harder  dba  G.W. 

Harder  Company 
Address:  7  Oey  Street.  New  York.  NY 

10007 
Date  Revoked:  January  8.  1995 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 
License  Number:  2910 
Name:  I.M.L.  International  Freight 

Forwarding,  Co. 
Address:  3595  N.W.  154th  Terr..  Miami. 

FL  33054 
Date  Revoked:  Januaf>'  1 1.  1995 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 
License  Number:  2437 
Name:  Harris  Brown.  Inc. 
Address:  968  Postal  Rd..  Ste.  315. 

Allentown.  PA  18103 
Date  Revoked:  )anuary  14. 199S 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 
Bryant  L.  VanBrakle. 

Director,  Bureau  of  Tariffs.  Certification  and 
Licensing. 

IFR  Doc.  95-2510  Filed  2-1-95:  8:45  amj 
8U.UNQ  CODE  CTWMI-M 


Ocean  Freight  FonMarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
fonvarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contract  the  Office  of  Freight 
Forwarders.  Federal  Maritime 
Commission,  DXl.  20573. 
Synergy  Logistics  Services.  3912 

Brayton  Ave  Long  Beach,  CA  90807. 

Thomas  David  Daniels.  Sole 

Proprietor 


Ford  Freight  Forwarders.  Inc.,  12861 
S.W.  147th  Terrace  Rd.,  Miami.  FL 
33186.  Officer:  Santiago  Lostorto. 
President 

Freight  Service  Network  Inc..  914  Sivert 
Drive.  Wood  Dale.  IL  60191.  Officers: 
Sadru  RasooL  President.  Grace  Kung. 
Treasurer 

Dated:  laatwry  27,  1995. 

By  the  Federal  Marittme  Comtnission. 
f  oseph  C.  Pfllkiii;;. 
Secretary. 
jFR  Doc.  95-2511  Filed  2-1-95;  8:45  ami 

BILLING  CODE  tTaO-OI-M 


FEDERAL  RESERVE  SYSTEM 

John  PM.  Higgins,  et  al.;  Change  in 
Bank  Control  Notice 

Acquisition  of  Shares  of  Banlcs  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(i))  and  § 
225.41  of  the  Board  s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  xx  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  February  16, 
1995. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston.  Massachusetts 
02106: 

1.  John  P.M.  Higgins,  Portland.  Maine: 
to  acquire  19.5  percent,  for  a  total  of 
19.5  percent;  Nicholas  H.S.  Higgins. 
Portland.  Maine;  to  acquire  23.7 
percent  for  a  total  of  23.7  perctmt:  and 
Robert  C.S.  Monks.  Cape  Elizabeth. 
Maine;  to  acquire  17.4  percent,  for  a 
total  of  17.4  percent,  of  the  Class  E 
voting  shares  of  Atlantic  Bancorp,  South 
Portland,  Maine,  and  thereby  indiroctly 
acquire  Atlantic  Bank.  N.A..  South 
Portland.  Maine. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  27. 1995. 

fennifer  ].  lohnson, 

Dep  u  ty  Secretary  of  the  Boa  rd. 

IFR  Doc.  95-2543  Filed  2-1-95:  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

[DktC-^354q 

Creatiye  Aerosol  Corp.;  Prohibited 
Trade  Practices,  and  Affinnative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
New  Jersey  manufacturer  of  children's 
bath  soap  from  representing  that  certain 
products  or  packaging  will  not  harm  the 
environment  or  atmosphere,  or  that  any 
product  or  package  offers  any 
environmental  benefit,  unless  it  possess 
competent  and  reliable  evidence  that 
substantiates  the  representation.  The 
consent  order  also  prohibits  the 
respondent  from  misrepresenting  the 
extent  to  which  any  product  or 
packaging  is  capable  of  being  recycled, 
or  the  availability  of  recycling  collection 
programs. 

DATES:  Complaint  and  Order  issued 

January  13.  1995.' 

FOR  FliATHER  INFORMATION  CONTACT: 

Michael  Dershowitz/FTC/S-4002. 

Washington.  D.C.  20580.  (202)  32&- 

3158. 

SUPPI.EMENTARV  INFORMATION:  On 
Monday.  October  31. 1994.  there  was 
published  in  the  Federal  Register.  59  FK 
54456.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Creative 
Aerosol  Corp..  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  obiections  regarding  the  proposed 
form  of  the  order. 

No  comments  havirtg  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  tlie  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Sec.  6.  38  Stat.  721;  IS  U.S.C.  46.  Interprets 
or  applies  sec.  5.  38  Stat  719.  as  lunendedb 
15  U.S.C.  45. 
Donald  S.  Clark. 
Secwtaiy. 
[PR  Doc.  95-2621  Filed  2-1-45;  8:45  am) 
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'  Copies  of  the  Complaint  and  the  DecUioD  aiul 
Order  an  available  from  the  Commission's  Public 
Reference  Br*nch.  H-13a  6th  StrMt  ft  Pwtasj^aiM 
Avenue.  iN.\f  _  «lfRsbing(«n.  aC  20S«0. 


[Dkt  C-3549] 

RN  Nutrition,  et  al.;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  [Trade  Commission. 
ACTION:  Consent  Order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
California  marketers  of  the  calcium 
supplement  product,  BoneRestore,  from 
making  unsubstantiated  claims  that  any 
food,  drug,  or  food  or  dietary 
supplement  products  will  treat  or  cure 
any  disease  or  condition;  prohibits  the 
respondents  from  using  the  name 
BoneRestore  in  a  misleading  way;  and 
restricts  the  use  of  testimonial 
endorsements  that  do  not  represent 
typical  results. 

DATES:  Complaint  and  Order  issued 
January-  13.  1995. • 

FOR  FURTHER  INFORMATION  CONTACT: 

Phoebe  Morse.  Boston  Regional  Office. 
,  Federal  Trade  CoBimission,  101 
Merrimac  St.,  Suite  810,  Boston.  MA 
02114-4719,  (617)  424-5960. 

SUPPLEMENTARY  INFORMATION:  On 
Monday.  Sept.  12, 1994.  there  was 
published  in  the  Federal  Register.  59  FR 
46853.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  RN 
Nutrition,  et  al..  for  the  purpose  of 
.soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
(jr  objections  regarding  the  proposed 
form  of  the  order. 

A  comment  was  filed  and  considered 
by  the  Commissiofi.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

Sec.  6.  38  Stat.  72l[  15  U.S.C.  46.  Interprets 
or  applies  sec.  5.  38  Stat.  719.  as  amended: 
l.-iUSC.  45,52. 
Donald  S.  Clark. 
Secretary. . 

IFR  Doc.  95-2622  Fil^d  2-1-95;  8:45  am| 
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'  Copies  of  the  Compl; 
Order  are  available  from 
Reference  Branch.  H-1 
Avenue.  .N.W.,  Wash 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 

Families 

Developmental  Disabilities:  List  of 
Recipients,  Project  Descriptions,  and 
Funding  Levels  for  Grants  and 
Contracts  Awarded  Under  Fiscal  Year 
1994  Projects  of  National  Significance 

AGENCY:  Administration  on 
Developmental  Disabilities  (ADD). 
Administration  for  Children  and 
FamiUes  (ACF).  HHS. 
ACTION:  Notice. 


iht  and  the  Uet  ision  and 
the  Commission's  Public 
'.6th  Street  &  Pennsylvania 
ingtbn,  U.C.  20580. 


FOR  FURTHER  INFORMATION  CONTACT: 
Adele  Gorelick,  Program  Development 
Division,  Administration  on 
Developmental  Disabilities.  202/690- 
5982. 

Description  of  Projects  of  National 
Significance 

Under  Part  E  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act.  as  amended  by  Public  Law  103-230 
in  1994.  grants  and  contracts  are 
awarded  for  Projects  of  National 
Significance  that  support  the 
development  of  national  and  State 
policy  to  enhance  the  independence, 
productivity,  and  integration  and 
inclusion  of  individuals  with 
developmental  disabilities  through: 

•  Data  collection  and  analysis; 

•  Technical  assistance  to  enhance  the 
quality  of  State  developmental 
disabilities  councils,  protection  and 
advocacy  systems,  and  universilv 
affiliated  programs;  and 

•  Other  projects  of  sufficient  size  and 
scope  that  hold  promise  to  expand  or 
improve  opportunities  for  people  with 
developmental  disabilities,  including: 
—Technical  assistance  for  the 

development  of  information  and 

referral  systems; 
—Educating  policy  makers; 
—Federal  interagency  initiatives; 
— The  enhancement  of  participation  of 

racial  and  ethnic  groups  in  public  and 

private  sector  initiatives  in 

developmental  disabilities: 
— Transition  of  youth  with 

developmental  disabilities  from 

school  to  adult  life:  and 
—Special  pilots  and  evaluation  .studies 

to  explore  the  e.xpansion  of  programs 

under  part  B  (State  developmental 

disabiUties  councils)  to  individuals 

with  severe  disabilities  other  than 

developmental  disabilities. 

In  accordance  with  Section  162(f)  of 
the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act,  as 
amended  by  Public  Law  103-230  in 


1994,  the  Administration  on 
Developmental  Disabilities,  which 
administers  the  Projects  of  National 
Significance  program,  provides  the 
following  list  of  recipients  of  grants  and 
contracts  in  each  of  the  areas  authorized 
in  subsections  (a)  and  (b): 

Grants 

•  University  of  New  Hampshire. 
Institute  on  DisabiUty,  Durham.  NH— 
"National  Home  of  Your  Own  Technical 
Assistance  Center,"  a  Five- Year 
Technical  Assistance  Center  to  fac  ilitate 
broad-based  systems  change  at  Slate  anil 
national  levels,  create  partnerships 
between  agencies  concerned  with 
housing,  and  increase  person-ou-ned/ 
controlled  housing  for  persons  with 
disabilities  [a  co-operative  agreement  |— 
5500,000. 

•  United  Cerebral  Palsy.  Inc.. 
Community  Services  Division. 
VVashinj-ton.  DC— "Project  PAS-Pon  for 
Change,"  a  Project  of  .National 
Significance  supporting  and  training 
coalition  members  to  analyze  Per.son.tl 
Assistance  Services  (PAS)'availabiliiv 
and  financing  in  each  state  and  to 
propose  systemic  change— 599,897. 

•  Connecticut  Union  of  Disability 
Action  Croups.  Inc..  Wethersfield.  CT— 
"Personal  Assistance  Services  Through 
Leadership  and  Self  Advocacy,"  a 
Project  of  National  Significance 
providing  leadership  training  so  that 
people  with  developmental  disabilitit-s 
can  have  freedom  and  control  of  their 
own  lives  in  their  homes  and 
communities — 5100,000. 

•  Coalition  for  Independence.  K.^IlShs 
City.  .MO— "Each  One,  Teach  One 
Providing  P.^S  through  Teaching 
Persons  wilh  Disabilities  Self-A(lv<^(;.(  v 
and  Leadership  Skills."  a  Projec  t  of 
National  Significance  setting  up  a  scil- 
advocacy  m.odel  where  consumers  will 
be  trained  to  manage,  pay.  monitor,  and. 
if  necessary,  fire  their  own  providers.  ;)> 
well  as  train  other  P.AS  consumers  i;i 
self-advocacv  and  leadership  skills— 
5100.000. 

•  Children's  Hospital  CA-U.M\ 
Department  of  Pediatrics.  Los  Angelis. 
CA— "CAS  PAS  Project:  Advancing 
Personal  Assistance  Services  throiijjh 
Consumer  Leadership  &  Advocac  \ ."  a 
Project  of  National  Significance 
implementing  a  5-year  P.AS  plan  for 
California,  developing  a  statewide  cross- 
disability  database,  and  conducting  P.AS 
training  conferences  to  teach  consumers 
skills  in  community  leadership, 
outreach,  and  education— SlOO.OOO. 

•  New  York  State  Developmental 
Disabilities  Planning  Council,  .Mbanv. 
NY— "Personal  .Assistance  Ser\i(es 
through  Leadership  and  Self 
Advocacy."  a  Project  of  National 
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Significance  encouraging' iiidi\idua Is 
with  disBblbties  and  iaraily  members  1o 
serve  as  ieaders  aod  advocates  and 
training  them  on  a  State  and  regioaal 
basis  in  tlie  skills  and  techniques  for 
systems  impact — SlOO.OUO. 

•  University  of  Minnesota. 
Minneapolis,  MN — 'The  National 
Residential  Information  Systems: 
Ongoing  Data  Ck>l lection  and 
Information  Dissemination  on 
Residential  Services  for  Persons  with 
Developmental  Disatnlities."  a  ProjetX  of 
National  Significance  that  continues  to 
nuuntain  annual  statistics  on  State  and 
nonstate  residential  services,  conduct 
state  pohcy  and  program  surveys  on  key 
topics  in  residential  and  other 
community  services,  and  conduct 
secondary  analyses  of  other  important 
national  data  bases  and  research 
projects,  thereby  providing  a  centraHzed 
source  of  information  for  integrating 
persons  with  DD  into  community 
settings — $200,000. 

•  University  of  Illinois  at  Chicago. 
UAP.  Chicago,  IL— "5th  National  Study 
of  Public  MRA)D  Spending,"  a  Project 
of  National  Significance  that  extends  all 
revenue,  expenditure,  and  program  data 
elements  to  complete  a  19-year  record  of 
evolving  MR/DD  services  through 
development  of  compjrehensive  resource 
allocation  profiles  for  each  State  and  the 
U.S.— $200,000. 

•  Qiildren's  Ho^iitai,  Boston,  MA — 
"Ongoing  National  Data  Collection  on 
Day  and  Employment  Ser\ices  for 
People  with  Developmental 
Disabilities,"  a  Project  of  National 
Significance  collecting  and  analyzing 
national  data  documenting  service 
utilization  and  trends  for  individuals 
with  mental  retardation  and  other 
developmental  disabilities — $200,000. 

•  Maryland  Developmental 
Dis^ihties  Coiuicil.  Baltimore,  MD — 
"Expanding  the  Targeted  Constituency 
of  the  MD  DDC;  A  Feasibility  Study,"  a 
Project  of  National  Significance 
examining  the  fiscal,  programmatic,  and 
other  implications  of  expanding  the 
Maryland  DDC  to  include  other 
individuals  who  might  benefit  from  the 
Councils'  programs — $150,000. 

•  Texas  Rehabilitation  Commissiun, 
Austin,  TX — "Expajiding  the  Scope  of 
Developmental  Disabilities  Councils: 
Implications  fear  Texas."  a  Project  of 
National  Significance  studying  the 
feasibihty  and  implications  of 
expanding  the  scope  of  DDCs  system 
change,  capacity  building,  advocacy, 
and  other  activities  mandated  under 
ADD  law— $134,452. 

•  University  of  Puerto  Rico  Medical 
Sciences^  Graduate  School.  San  }uan. 
Puerto  Rico — "Self-Adv-ocacy  and 
Empowenaeat  oX  Individuals  in  Puerto 


Rico  Cuhure."  a  Project  of  National 
Significimce  expanding  the  services  oi 
the  Puerto  Rico  University  Affiliated 
Program  (UAP)  to  develop  strategies  to 
enhance  the  leadership  effectiveness 
and  advocacy  skills  of  young  adults 
with  developmental  disabilities  and 
their  families,  thereby  enabling  young 
adults  to  impact  the  service  delivery 
system  serving  as  advocates  on  critical 
issues — $100,000. 

•  People  First  of  Tenaessee,  Inc., 
Nashville.  TN— "The  Uft  Every  Voice 
Leadership  Project,"  a  Project  of 
National  Significance  providing 
consumers  with  the  tools  to 
meaningfully  affect  policy  within 
institutions/ service  providers,  and  la«vs. 
utilizing  training,  materials,  and 
supports  to  develop  a  model  for  how 
others  with  disabilities  can  impact 
service  delivery,  effect  the  policymakixkg 
process  through  advocacy,  and  bring 
ideas  to  the  community  through  events 
and  media — $74,688. 

•  University  of  WiscoQsin-Madison. 
Madison.  WI — "Family  and  Youth 
Leadership  Development  to  Promote 
Full  Inclusion,"  a  Project  of  National 
Significance  building  on  the  knowledge 
and  capabilities  of  parents  of  youth  from 
African  American  and  Hispanic/Latino 
backgrounds  and  developing  models  for 
parent  and  youth  leadership 
development— $100,000. 

•  University  of  Georgia.  University 
Affiliated  Program.  Athens.  GA — 
"Georgia  Leadership  Training  for  Youth 
of  Color  with  Disabilities  Project,"  a 
Project  of  National  Significance 
including  10  individuals  with 
disabilities  and  10  without  disabilities 
participating  in  training  designed  to 
help  individuals  understand  each 
other's  problems  and  develop  their 
mutual  interest  in  building  better 
communities — $100,000. 

•  Temple  University,  Philadelphia. 
PA — Project  convening  a  national 
working  meeting  to  arrive  at  a 
consensus  about  steps  needed  to  ensure 
that  people  with  developmental 
disabilities  are  afforded  their  due 
process  rights  as  a  victim  of  crime  or  as 
an  alleged  offender  and  producing  a 
report  of  findings,  action  steps,  and 
recommendations — $50,000. 

•  Rose  Kennedy  Center.  Albert 
Einstein  College  of  Medicine,  Bronx. 
NY — "Systems  Change  to  Promote 
Collaborative  Home-Based  Services  for 
Infants  and  Toddlers  with  or  at  Risk  of 
Developmental  Disabilities."  a  Projects 
of  National  Significance  supplement  to 
the  University  Affiliated  Program  tore 
grant  initiating  two  interagency  efforts 
to  promote  home-based  service 
development:  (1)  building  and 
expanding  coilaborative  efforts  with  the 


Visiting  Nurse  Service  (VNS)  and  (2) 
using  the  knowledge  and  experience 
gained  from  the  VNS  collaboration  to 
enable  the  UAP  to  collaborate  with  at 
least  one  local  Head  Start  agency  to  plan 
an  outreach  program  to  initiate  home- 
based  services — $50,000. 

•  University  of  Missouri.  Kansas  Qty, 
MO — "Leadership  and  Choices," 
promotii^  leadership,  oh(»ces. 
advocacy  skills,  and  involveraent  of 
consumers  and  Eamily  members  with 
the  American  Association  of  University 
Affiliated  Programs,  the  University 
Affiliated  Programs  network,  and  in 
their  communities;  and  providing  a 
mechanism  for  developing  long-term 
plans  and  a  structure  for  carrying  out 
consiuner  council  goals — $3,488. 

•  University  of  Colorado,  University 
Affiliated  Program,  Denver.  CO — Project 
convening  a  conference  on  the  state  of 
knowledge  regarding  the  use  of 
facilitated  communication  and 
providing  a  forum  for  researchers  to 
present  their  investigations — $15,000. 

Contracts 

•  AlphaTech  Corporation,  Arlington. 
VA — a  Management  Information 
Systems  (MIS)  project  to  support  the 
uniform  automated  collection,  analysis, 
and  reporting  of  grantee  information  on 
ADDS  DD  State  Councils.  P&As,  UAPs. 
and  PNS  programs  and  plans  and  to 
facilitate  decision  making  at  the  grantee, 
regional,  and  central  office  levels — 
$108,145. 

•  DAE  Corporation,  Chew  Chase. 
MD— PNS  Annual  Panel  Review— 
$149,307. 

•  National  Association  of  Projection 
and  Advocacy  Systems.  Inc..    " 
Washington.  DC— Technical 
Assistance — $120,000. 

•  American  Association  of  University 
Affiliated  Programs,  Silver  Spring. 

MD — Technical  Assistance — $166,117. 

•  KRA  Corporation,  Silver  Spring. 
MD — Support  for  Topical  Meetings — 
$173,563. 

•  Advanced  Resource  Technologies, 
Inc.,  Alexandria,  VA— Part  A,  Study  of 
Developmental  Disabilities  Councils 
Expansion — $142,535. 

•  National  Association  of 
Developmental  Disabilities  Councils 
(NADDC),  Washington,  DC— Technical 
Assistance  to  DDCs— $120,000. 

•  KRA  Corporation,  Silver  Spring. 
MD— Study  of  ADD  Grants  Formula— 
$28,208. 

Interagency  Agreements 

•  President's  Committee  on  Mental 
Retardation,  Department  of  Health  and 
Human  Servioes — $35,000. 

•  Administration  on  Native 
Americans,  Department  of  Heahh  and 


Human  Services— a  project  with  the 
Navaho  Consortium  to  develop  a  Native 
American  Protection  &  Advocacy 
System — $30,000. 

•  Administration  on 'Native 
Americans,  Administration  on  Children, 
Youth  and  Families,  the  Indian  Health 
Service,  and  the  Public  Health  Ser\ice— 
a  study  of  Fetal  Alcohol  Syndrome— 
$50,000. 

•  Assistant  Secretary  for  Planning 
and  Evaluation,  Department  of  Health 
and  Human  Services — a  study  of 
Disabilities  with  the  National  Center  for 
Health  Statistics — $50,000. 

Other  Funding 

•  National  Center  on  Child  Abuse  and 
Neglect  (NCCAN)— Conference— $6,000. 

•  Americorps  National  Service 
Program,  providing  educational 
opportunities  for  Americans  with  and 
without  disabilities  to  increase  the 
independence,  productivity,  and 
community  integration  of  people  with 
disabiUties,  including  personal 
assistance  services  and  help  for 
communities  to  realize  the  goals  of 
accessibility,  employment,  and 
inclusion  of  the  Americans  with 
Disabihties  Act — $166,743. 

•  Projects  of  National  Significance 
Recission  for  funding  for  national 
disasters — $60,858. 
Total  FY  94  PNS  Appropriation: 

$3,784,000 
Total  Awount  Funded:  $3,784,000 

Dated;  January  17.  1994. 
Reginald  Wells, 

Deputy  Commissioner.  Administration  on 
Developmental  Disabilities. 
IFR  Doc.  95-2531  Filed  2-1-95:  8:45  am) 
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Agency  for  Health  Care  Policy  and 
Research 

Notice  of  Meetings 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  Appendix  2)  announcement  is 
made  of  the  following  advisory 
committees  scheduled  to  meet  during 
the  months  of  Febioiary  and  March 
1995:  I 

Name:  Health  Services  Developmental 
Grants  Review  Subcommittee. 

Dofe  and  Time:  February  1-2, 1995.  8:00 
a.m. 

Place:  Holiday  Inn  Crowne  Plaza,  1750 
Rockville  Pike,  Halpiae  Room,  Rockville, 
Mar>land  20852.  Open  February  1,  800  a.m. 
to  9:00  a.m.  Closed  for  remainder  of  meeting. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  grant  applications 
proposing  experimental,  analytical  and 
theoretical  research  on  costs,  "quality,  access, 
effectiveness,  and  efficiency  of  the  delivery 


of  health  services  for  the  research  grant 
program  administered  by  the  Agency  for 
Health  Care  Policy  and  Research  (AHCPR). 

Agenda:  The  open  session  of  the  meeting 
on  February  1  from  8:00  a.m.  to  9:00  a.m.  will 
be  devoted  to  a  business  meeting  covering 
administrative  matters  and  reports.  During 
the  closed  sessions,  the  Subcommittee  will 
be  reviewing  developmental  research  and 
demonsUation  grant  applications  relating  to 
the  delivery,  organization,  and  financing  of 
health  services.  In  accordance  with  the 
Federal  Advisory  Committee  Act.  section 
10(d)  of  5  U.S.C,  Appendix  2  and  5  U.S.C, 
552b(c)(6),  the  Administrator.  AHCPR.  has 
made  a  formal  determination  that  these  latter 
sessions  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandaton,' 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  contact 
Elizabeth  A.  Breckinridge,  M.S..  Scientific 
Review  Administrator.  Scientific  Review 
Branch.  Agency  for  Health  Care  Policv  and 
Research,  Suite  602,  Executive  Office  Center. 
2101  East  Jefferson  SUeet.  Rockville, 
Maryland  20852.  Telephone  (301)  594-1452. 

Name:  Health  Care  Technology  Study 
Section. 

Date  and  Time:  February-  8-9.  1995.  8:00 
a.m. 

Place:  Holiday  Inn  Crowne  Plaza.  1750 
Rockville  Pike.  Halpine  Room.  Rockville. 
Maryland  20852.  Open  February  8.  8:00  am. 
to  9:00  a.m.  Closed  for  remainder  of  meeting. 

Purpose:  The  Study  Section  is  charged 
with  conducting  the  initial  review  of  health 
services  research  grant  applications 
concerned  with  medical  decisionmaking, 
computers  in  health  care  delivery,  and  the 
utilization  and  effects  of  health  care 
technologies  and  procedures. 

Agenda:  The  open  session  on  Februan,  8 
from  8:00  a.m.  to  9:00  am.  will  be  devoted 
to  a  business  meeting  covering  adminisUative 
matters  and  reports.  The  closed  sessions  of 
the  meeting  will  be  devoted  to  a  review  of 
health  services  research  grant  applications 
relating  to  the  delivery,  organization,  and 
financing  of  health  services  In  accordance 
with  the  Federal  Advisory  Committee  Act 
section  10(d)  of  5  US  C.  Appendix  2  and  5 
U  S.C.  552b(c)(6).  the  Administrator. 
AHCPR.  has  made  a  formal  determination 
that  these  latter  sessions  will  be  closed 
because  the  discussions  are  likely  to  reveal 
personal  information  concerning"  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  contact  Karen 
Rudzinski,  Ph.D.,  Scientific  Review 
Administrator,  Scientific  Review  Branch, 
Agency  for  Health  Care  Policy  and  Research, 
Suite  602,  Executive  Office  Center,  2101  East 
Jefferson  Street,  Rockville.  Mar\'land  20852, 
Telephone  (301)  594-1437. 

Name:  Health  Ser\ices  Research  Review 
Subcommittee. 

Date  and  Time:  February  15-17, 1995,  i:00 
p.m. 


Place:  Embassy  Suites  Hotel.  43fX)  Military 
Road,  N.W..  Tenley  Town  I.  Washington. 
DC  20015.  Open  February-  15.  1:00  p.m.  to 
1:45  p.m.  Closed  for  remainder  of  meeting. 

Purpose:  The  Subcommittee  is  chaffed 

with  the  initial  review  of  grant  applicaijons 

proposing  analytical  and  theoretical  rssearc  h 

on  costs,  quality,  access,  and  efficient  y  of  the 

delivery-  of  health  services  for  the  researt  h 

grant  program  administered  by  the  Agent  y 

for  Health  Care  Policv  and  Research 
(AHCPR). 

Agenda:The  open  session  of  the  meeting 
on  February  15  from  100  p.m.  to  145  p  m. 
will  be  devoted  to  a  business  meeting 
covering  administrative  matters  and  reports. 
During  the  closed  sessions,  the 
Subcommittee  will  be  reviewing  anaK tit  al 
and  theoretical  research  grant  appliraiions 
relating  to  the  delivery,  organization,  and 
financing  of  health  services.  In  accordance 
with  the  Federal  Advisory  Committee  A(\ 
section  10(d)  of  5  U.SC,  Appendix  2  and  5 
U.S.C.  552b(c)(6).  the  Administrator. 
AHCPR.  has  made  a  formal  determinatiim 
that  these  latter  sessions  will  be  closed 
because  the  discussions  are  likely  to  re\  eal 
personal  information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  contact  Patrir la 
G.  Thompson,  Ph.D..  Scientific  Revie-.v 
Administrator.  Scientific  Review  Brnnch. 
Agency  for  Health  Care  Policv  and  Researt  h. 
Suite  602,  Executive  Office  Center.  2101  East 
Jefferson  Street.  Rockville.  Maryland  :'()852. 
Telephone  (301)  594-1451. 

Name:  Health  Services  Research 
Dissemination  Study  Section. 
Date  and  Time:  March  2-3.  1995.  8.00  a.m. 
Place:  Holiday  Inn  Crowne  Plaza,  Rotkville 
Pike.  Conference  Room  (TBA).  Rockville. 
Maryland  20852.  Open  March  2.  8  00  am  to 
8:30  a.m.  Closed  for  remainder  of  meeting. 

Purpose:  The  Study  Section  is  cha.-^ed 
with  the  review  of  and  making 
recommendations  on  grant  applications  for 
Federal  support  of  conferences,  workshops, 
meetings,  or  projects  related  to  dissemination 
and  utilization  of  research  findings,  and 
AHCPR  liaison  with  health  care  policy 
makers,  providers,  and  consumers. 

Agenda:  The  open  session  of  the  nieeiing 
on  March  2  from  8:00  am.  to  8:30  a.m.  will 
be  devoted  to  general  business  matters. 
During  the  closed  portions  of  the  meeting, 
the  Study  Section  will  be  reviewing  grant 
applications  relating  to  the  dissemination  of 
research  on  the  organization,  costs,  and 
efficiency  of  health  care.  In  accordance  with 
the  Federal  Advisory  Committee  Art.  section 
10(d)  of  5  U.S.C  .  Appendix  2  and  5  U.S.C. 
552b(c)(6).  the  Administrator.  AHCPR.  has 
made  a  formal  determination  that  these  latter 
sessions  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  grant  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  contact  Linda 
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Rlatikciibaker.  Scientific  Review 
Administrator.  Scientific  Review  Branch. 
Agency  for  Health  Care  Policy  and  Research. 
Suite  602.  2101  East  Jefferson  Street. 
Rockville.  Maryland  20852.  Telephone  (301) 
S94-1438. 

Agenda  items  for  all  meetings  are  subject 
to  change  as  priorities  dictate. 

Hated:  January  30.  1995. 
Clinon  R.  Gaus. 
Administrator. 
ire  Doc.  95-2690  Filed  1-31-95;  10:57  anij 

BILLING  CODE  4160-40-P 


Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  Meeting 
AGENCY:  Food  and  Drug  Administration. 

mis. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  bv  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary'  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Food  Advisory  Committee 

Date,  time,  and  place.  February  22. 
1995.  9:30  a.m..  Food  and  Drug  " 
Administration.  Center  for  Food  Safety 
and  Applied  Nutrition.  Federal  Bldg.  8. 
rm.  6823.  200  C  St.  S\V..  Washington, 
DC. 

Type  of  meeting  and  contact  person. 
A  meeting  of  a  task  group  on  Vibrio 
vulnificus  of  the  Food  Advisory 
Committee  with  invited  guests  from  the 
National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods  will 


be  held  by  a  telephone  conference  call. 
A  speaker  telephone  will  be  provided  in 
the  conference  room  to  allow  public 
participation  in  the  meeting.  Open  task 
group  discussion,  9:30  a.m.  to  12  m.; 
open  public  hearing.  12  m.  to  1  p.m., 
unless  public  participation  does  not  last 
that  long;  Lynn  A.  Larsen,  Center  for 
Food  Safety  and  Applied  Nutrition 
(HFS-5).  Food  and  Drug 
Administration.  200  C  St.  S\V.. 
Washington.  DC  20204.  202-205-^727. 
or  FDA  Advisory'  Committee 
Information  Hotline.  1-800-741-8138 
(301^43-0572  in  the  Washington,  DC 
area).  Food  Advisory  Committee,  code 
10564. 

General  function  of  the  committee. 
The  committee  provides  advice  on 
emerging  food  safety,  food  science,  and 
nutrition  issues  that  FDA  considers  of 
primary  importance  in  the  next  decade. 

Open  committee  discussion.  The  task 
group  will  discuss  the  objective,  the 
target  audience,  the  implementation 
strategy  and  measurement  of 
effectiveness  for  a  Vibrio  vulnificus 
consumer  education  initiative  being 
planned  by  FDA.  The  initiative  is 
e.xpected  to  be  funded  by  money  from 
the  National  Marine  Fisheries  Service 
via  an  interagency  agreement  with  FDA. 

Agenda — Open  public  bearing. 
Interested  persons  may  present  data, 
information  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
task  group.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  17,  1995, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments.  Written  statements  may  be 
submitted  to  the  task  group  or 
committee  at  any  time  through  the 
contact  person. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  pubhc  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized. 


however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participsmts. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  pubhshed 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  a\  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane.  Rockville.  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Farklawn  Dr.. 
Rockville.  MD  20857.  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 


Committee  Act  (5  U.S.C.  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  January  2j7, 1995 
David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 

jFR  Doc.  95-2504  filed  2-1-95;  8:45  am) 

BILUNQ  CODE  416<M)1'F 


Healtti  Care  Financing  Administration 

[BPD-812-NC] 

RIN  0938-AG83 


Medicare  Program;  Criteria  for 
Medicare  Coverage  of  Lung 
Transplants 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  with  comment  period. 


SUMMARY:  This  notice  announces  a 
Medicare  national  coverage  decision  for 
lung  and  heart-lung  transplantations. 
Lung  transplantation  refers  to  the 
transplantation  of  one  or  both  lungs 
from  a  single  cadaver  donor.  Heart-lung 
transplantation  refers  to  the 
transplantation  of  one  or  both  lungs  and 
the  heart  from  a  single  cadaver  donor. 

We  have  determined  that,  under 
certain  circumstances,  lung  transplants 
and  heart-lung  transplants  are  a 
medically  reasonable  and  necessary 
service  when  "furnished  to  patients  with 
progressive  end-stage  pulmonary  or 
cardiopulmonary  disease  and  when 
furnished  by  Medicare  participating 
faciUties  that  meet  specific  criteria, 
including  patient  selection  criteria. 
DATES:  This  notice  is  effective  February 
2.  1995.  For  information  on  how  this 
notice  effects  Medicare  payment  for 
lung  and  heart-lung  transplants,  see 
sections  E  and  F  of  this  notice. 
ADDRESSES:  Applications.  A  facility 
seeking  Medicare  coverage  and  payment 
for  lung  transplantation  should  mail  10 
copies  of  the  application  to  the  address 
below  in  a  manner  which  provides  the 
facility  with  documentation  that  it  was 
received  by  us:  Director.  Office  of 
Hospital  Policy.  Room  189  East  High 
Rise.  6325  Security  Boulevard, 
Baltimore.  Maryland  21207. 

Comments.  Comments  will  be 
considered  if  we  received  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  April  3.  1995. 
Mail  written  comments  (1  original 
and  3  copies)  to  the  follovking  address: 
Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attention:  BPD-812-NC,  P.O. 
Box  26676,  Baltimore,  MD  21207. 

If  you  prefer,  you  may  dehver  your 
written  comments  1  original  and  3 


copies)  to  one  of  the  following 
addresses: 

Room  309-G.  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue. 

SW.,  Washington,  DC  20201,  or 
Room  132,  East  High  Rise  Building, 

6325  Security  Building.  Baltimore 

MD  21207. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-812-NC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue. 
SW.,  Washington.  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

If  you  wish  to  submit  comments  on 
the  information  collection  requirements 
contained  in  this  rule,  you  may  submit 
comments  to:  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  Room  3001. 
New  Executive  Office  Building. 
Washington,  DC  20503,  Attn:  Allison 
Herron  Eydt,  HCFA  Desk  Officer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claude  Mone,  (410)  966-5666. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Administration  of  the  Medicare 
program  is  governed  by  the  Medicare 
law,  title  XVIII  of  the  Social  Security 
Act  (the  Act).  The  Medicare  law 
provides  coverage  for  broad  categories 
of  benefits,  including  inpatient  and 
outpatient  hospital  care,  skilled  nursing 
facility  (SNF)  care,  home  health  care, 
and  physicians'  services.  It  places 
general  and  categorical  limitations  on 
the  coverage  of  the  services  furnished  by 
certain  health  care  practitioners,  such  as 
dentist,  chiropractors  and  podiatrists, 
and  it  specifically  excludes  some 
categories  of  services  from  coverage, 
such  as  cosmetic  surgery,  personal 
comfort  items,  custodial  care,  routine 
physical  checkups,  and  procedures  that 
are  not  reasonable  and  necessary  for 
diagnosis  or  treatment  of  an  illness  or 
injury. 

The  Act  also  provides  direction  as  to 
the  manner  in  which  payment  is  made 
for  Medicare  services,  the  rules 
governing  eligibility  for  services,  and 
the  health,  safety,  and  quality  standards 
to  be  met  in  institutions  furnishing 
services  to  Medicare  beneficiaries.  The 
Medicare  law  does  not,  however, 
provide  an  all-inclusive  list  of  specific 
items,  services,  treatments,  procedures, 
or  technologies  covered  by  Medicare. 


Thus,  except  for  the  examples  of 
durable  medical  equipment  in  section 
1861(n)  of  the  Act,  and  some  of  the 
medical  and  other  health  services  listed 
in  section  1861(s)  and  1862(a)  of  the 
Act,  the  Act  does  not  specify  medical 
devices,  surgical  procedures,  or 
diagnostic  or  therapeutic  services  that 
should  be  covered  or  excluded  from 
coverage. 

The  intention  of  the  Congress,  at  the 
time  the  Medicare  Act  was  enacted  in 
1965.  was  that  Medicare  would  provide 
health  insurance  to  protect  the  elderly 
or  disabled  from  the  substantial  costs'of 
acute  health  care  services,  principally 
hospital  care.  The  program  was 
designed  generally  to  cover  services 
ordinarily  furnished  by  hospitals.  SNFs, 
and  physicians  licensed  to  practice 
medicine.  The  Congress  understood  that 
questions  as  to  coverage  of  specific 
ser\'ices  would  invariably  arise  and 
would  require  specific  coverage 
decisions  by  those  administering  the 
program.  It  vested  in  the  Secretary  the 
authority  to  make  those  decisions. 
Section  1862(a)(1)(A)  of  the  Act 
prohibits  payment  for  any  expenses 
incurred  for  items  or  services  "which 
are  not  reasonable  or  necessary  for  the 
diagnosis  or  treatment  of  illness  or 
injury  or  to  improve  the  functioning  of 
a  malformed  body  member."  We  have 
interpreted  this  statutory  provision  to 
exclude  from  Medicare  coverage  those 
medical  and  health  care  services  that 
have  not  been  demonstrated  by 
acceptable  cfinical  evidence  to  be  safe 
and  effective.  Effectiveness  in  this 
context  is  defined  as  the  probability  of 
benefit  to  individuals  from  a  medical 
item,  service,  or  procedure  for  a  given 
medical  problem  under  average 
conditions  of  use.  that  is,  day-to-day 
medical  practice. 

To  date,  the  Medicare  program  has 
not  issued  a  national  coverage  poljcy  on 
lung  or  heart-lung  transplantation.  In 
the  absence  of  national  coverage  policv. 
the  contractors  that  process  Medicare  ' 
claims  are  authorized  to  develop 
Medicare  coverage  policy  for  their 
service  area  using  medical  literature,  the 
advice  of  medical  consultants  and  local 
medical  societies,  and  their  private  line 
business  practices. 

Several  contractors  have  determined 
lung  transplantation  to  be  a  Medicare 
covered  service  prior  to  this  notice,  and 
a  small  number  of  contractors  have 
covered  heart-lung  transplant.  However, 
most  of  these  contractors  do  not  have  a 
clearly  defined  coverage  policy  that 
would  allow  a  beneficiary  to  know  in 
advance  if  the  procedure  would  be 
covered.  Rather,  they  review  each  case 
individually  after  it  has  occurred  and 
determine  coverage  without  published 
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criteria.  Other  Medicare  contractors  do 
not  cover  the  procedure  at  all.  Thus, 
there  is  inconsistency  within  the  nation. 

On  January  30.  1989.  we  published  a 
proposed  rule  in  the  Federal  Register,  at 
."54  FR  4302,  which  describes  our 
process  for  formulating  new  national 
coverage  decisions  and  reevaluating 
existing  decisions.  As  discussed  in  that 
notice,  we  sometimes  rely  on  the  Office 
of  Health  Technology  Assessment 
(OHTA)  in  the  Agency  for  Health  Care 
Policy  and  Research  (AHCPR)  of  the 
Public  Health  Service  (PHS)  for  medical 
consultation  and  advice.  We  also  rely  on 
other  PHS  components,  such  as  the 
National  Institutes  of  Health. 

The  AHCPR  evaluates  the  risks, 
benefits,  and  clinical  effectiveness  of 
new.  existing,  or  unestabfished  medical 
technologies.  The  assessment  process 
includes  a  comprehensive  review  of  the 
nu'djcal  literature  and  emphasis  broad 
participation  from  within  and  outside 
the  Federal  government.  The  OHTA 
conducted  an  assessment  of  lung 
transplantation  in  1991  and  concluded 
that  experience  has  shown  that  lung 
transplants  can  provide  adequate 
pulmonary  function  for  extended 
periods  in  some  patients  with  otherwise 
"•  fatal  lung  disease.  In  addition,  the 
National  Heart.  Lung,  and  Blood 
Institute  (NHLBI)  in  the  National 
Institutes  of  Health.  Public  Health 
Service,  reported  to  us  in  1993  that  lung 
transplantation  in  carefully  selected 
patirnts  and  by  experienced  teams 
yields  significant  increases  in  survival 
with  reasonable  quality  of  life. 

We  believe  it  is  appropriate  in  the 
face  of  tliese  findings  to  issue  a  national 
policy  rather  than  to  maintain  the 
current  system  of  inconsistency  among 
the  contractors.  In  addition,  we  believe 
it  is  more  beneficial  to  develop  a 
national  policy  where  facilities  and 
beneficiaries  will  know  in  advance  the 
criteria  ahd  facilities  covered  rather 
than  to  maintain  the  system  in  many 
areas  of  making  coverage  decisions  on  a 
case  by  case  basis  without  clearlv 
dffinfcd  criteria. 

II.  Provisions 

We  have  carefully  reviewed  the 
reports  and  recommendations  of  the 
Offk:'.;  of  Health  Technology  Assessment 
and  the  National  Heart.  Lung,  and  Blood 
Institute.  Based  on  these  reports,  the 
opinions  of  our  medical  advisors, 
consultations  with  PHS,  and  review  of 
the  medical  literature,  consultation  with 
medical  advisors  and  reconsultation 
with  NHLBI  since  the  OHTA 
assessment,  we  are  establishing  national 
coverage  of  lung  transplant  under  the 
M«>!liraro  program,  under  the  authority 
of  section  1862(a)(1)(A)  of  the  Act. 


Sections  1869(b)(3)(B)  and  1871(a)(2) 
of  the  Act  specifically  exempt  national 
coverage  decisions  from  the  notice-and- 
comment  rulemaking  process  ordinarily 
required  by  section  553  of  the 
Administrative  Procedure  Act.  Despite 
this  authority,  we  have  indicated  that 
we  would  use  the  prior  comment 
process  in  discontinuing  coverage  of 
procedures.  However,  we  do  not  befieve 
that  the  establishment  of  this  policy  is 
a  discontinuation  of  coverage.  Rather, 
we  view  this  policy  as  establishment  of 
national  coverage  policy  where  no  such 
poUcy  previously  existed. 
Consequently,  we  are  proceeding  with  a 
final  notice  in  this  regard.  Nonetheless. 
we  wish  to  receive  comments  on  these 
criteria  within  60  days  of  the 
publication  of  this  notice. 

Medicare  will  cover  lung  transplants 
for  beneficiaries  with  progressive  end- 
stage  pulmonary  disease  and  when 
performed  by  facilities  that  (1)  make  an 
application  to  HCFA  for  approval  as  a 
lung  transplant  facility  under  the 
criteria  estabfished  by  this  notice;  (2) 
supply  documentation  showing  their 
satisfaction  of  compliance  with  the 
criteria  discussed  later  in  this  notice; 
and  (3)  are  approved  by  HCFA  under 
these  criteria.  Medicare  will  also  cover 
lung  transplantation  for  end-stage 
cardiopulmonary-  disease  when  it  is 
expected  that  transplant  of  the  lung  will 
result  in  improved  cardiac  function. 

In  addition.  Medicare  will  also  cover 
heart-lung  transplants  for  beneficiaries 
with  progressive  end-stage 
cardiopulmonary  disease  when  they  are 
provided  in  a  facility  that  has  been 
approved  by  Medicare  for  both  heart 
and  lung  transplantation.  The  NHLBI's 
studies  of  this  procedure  have 
persuaded  us  that,  though  provided 
infrequently,  this  procedure  is 
sometimes  the  appropriate  intervention 
for  specific  patients.  We  believe  the 
procedure  may  be  safely  and  effectively 
done  in  a  facility  that  is  Medicare 
approved  for  both  heart  and  lung 
transplantation.  We  are  not  establishing 
specific  patient  selection  criteria  for  the 
procedure;  however,  we  expect  that 
facilities  that  perform  heart-lung 
transplants  will  develop  and  use 
appropriate  criteria. 

Organs  transplanted  as  a  heart-lung 
procedure  should  be  included  in  the 
volume  and  survival  statistics  for  each 
organ.  Thus,  facilities  may  meet  the 
volume  and  survival  criteria  delineated 
in  this  notice  through  both  lung  and 
heart-lung  transplant  procedures. 

A.  Specific  Clinical  Conditions  Required 
for  Lung  Transplantation  Coverage 

Medicare  will  cover  lung  transplants 
only  for  those  beneficiaries  who  are 
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diagnosed  as  having  progressive  end- 
state  pulmonary  disease  (or.  in  some 
instances,  end-stage  cardiopulmonary 
disease)  and  when  the  procedure  is 
performed  in  a  participating  facility  that 
meets  specific  criteria. 

Note:  See  effective  date  section  for  further 
explanation. 

We  are  requiring  that  facilities  meet 
specific  criteria  in  areas  such  as  patient 
selection,  patient  management, 
commitment,  plans,  experience  and 
survival  rates,  maintenance  of  data, 
organ  procurement,  laboratory  services, 
and  billing.  Facilities  must  have  patient 
selection  criteria  for  determining 
suitable  candidates  for  lung  transplants. 

B.  Facility  Requirements 

Under  current  Medicare  policies,  a 
procedure  can  be  considered  medically 
reasonable  and  necessary  only  if  its 
safety  and  efficacy  have  been 
demonstrated  adequately  by  scientific 
evidence,  such  as  controlled  clinical 
studies,  and  it  has  been  generally 
accepted  by  the  medical  community. 
Normally,  surgical  procedures  and 
medical  regimens,  although  requiring 
competent,  skilled  personnel,  are  of  a 
nature  that  they  can  be  performed 
successfully  on  most  patients  who 
require  them  in  most  facifities  that  meet 
the  Medicare  conditions  of  participation 
for  hospitals  in  42  CFR  part  482.  In  the 
case  of  lung  transplantation,  however, 
we  believe  many  other  factors  are 
related  to  the  safety  and  efficacy  of  the 
procedure.  Thus,  coverage  of  lung 
transplants  requires  detailed  criteria  to 
identify  the  context  in  which  lung 
transplantations  can  be  considered 
medically  reasonable  and  necessary. 

We  are  covering  only  those  lung 
transplantations  performed  in  facilities 
that  demonstrate  good  patient  outcomes 
(for  example,  initially  a  1-year  survival 
rate  of  69  percent  for  patients  receiving 
a  lung  transplant)  and  compliance  with 
the  facility  criteria.  While  we  believe 
that  survival  rates  are  important 
measures  of  successful  outcomes,  we  do 
not  believe  that  they  can  serve  as  the 
only  criteria  a  center  has  to  meet  in 
order  to  be  approved  for  Medicare 
payment  for  lung  transplants.  Once  a 
facility  applies  for  approval  under  these 
criteria  and  is  approved  as  a  lung 
transplant  facility  for  Medicare 
purposes,  it  is  obliged  to  report 
immediately  to  HCFA  any  events  or 
changes  that  would  affect  its  approved 
status.  Specifically,  a  facility  is  required 
to  report,  within  a  reasonable  period  of 
time,  any  significant  decrease  in  its 
experience  level  or  survival  rates,  the 
departure  of  key  members  of  the 
transplant  team  or  any  other  major 


changes  that  could  affect  the 
performance  of  lung  transplants  at  the 
facility.  Changes  from  the  terms  of 
approval  may  lead  to  prospective 
withdrawal  of  approval  for  Medicare 
coverage  of  lung  transplants  performed 
■^t  the  facility. 

A  discussion  of  the  criteria  that  we 
are  requiring  facilities  to  meet  in  order 
to  receive  Medi(;are  payment  for  lung 
transplantation  follows.  A  very  similar 
approach  is  being  used  in  determining 
eligibility  of  heart  and  liver  transplant 
facilities  and  has  proved  verv 
successful. 

1.  Patient  Selection  Criteria 

The  NHLBI  of'the  National  Institutes 
of  Health.  Public  Health  Service,  has 
reported  to  us  that  lung  transplantation 
in  carefully  selected  patients  and  by 
experienced  teams  yields  significant 
increis-.  in  survival  with  reasonable 
quality  of  life.  Therefore,  we  believe  that 
careful  patient  selection  for  lung 
transplants,  as  suggested  by  NHLBI,  is 
essential  to  achieve  optimal  results.  We 
require  that  facilities  have  written 
patient  selection  criteria  that  they 
follow  in  determining  suitable 
candidates  for  lung  transplants,  .such  as 
the  following: 

a.  A  patient  is  selected  based  upon 
both  a  critical  medical  need  for 
transplantation  and  a  strong  likelihood 
of  successful  clinical  outcome. 

b.  A  patient  who  is  selected  for  a  lung 
transplant  has  irreversible,  progressively 
disabling,  end-stage  pulmonary  disease 
(or,  in  some  instances,  end-stage 
cardiopulmonary  disease). 

c.  The  facility  has  tried  or  considered 
all  other  medically  appropriate  medical 
and  surgical  therapies  that  might  be 
expected  to  yield  both  short-  and  long- 
term  survival  comparable  to  that  of 
transplantation. 

d.  Plans  for  long-term  adherence  to  a 
disciplined  medical  regimen  are  feasible 
and  realistic  for  the  individual  patient. 

Many  factors  must  be  recognized  as 
exerting  an  adverse  influence  upon  the 
patient's  outcome  after  transplantation. 
The  following  adverse  factors  are  among 
those  that  should  be  considered  in 
selecting  patients  for  transplantation: 

•  Primary'  or  metastatic  malignancies 
of  the  lung. 

•  Current  significant  acute  illness  that 
is  likely  to  contribute  to  a  poor  outcome 
if  the  patient  leceives  a  lung  transplant 
or  current  use  of  mechanical  ventilation 
for  more  than  a  very  brief  period. 

•  Significant  or  advanced  heart,  liver, 
kidney,  gastrointestinal  or  other 
systemic  or  multi-system  disease  that  is 
likely  to  contribute  to  a  poor  outcome 
after  lung  transplantation. 


•  Significant  extra-pulmonary 
infection. 

•  Chronic  pulmonary  infection  in 
candidates  for  single  lung 
transplantation. 

•  Continued  cigarette  smoking  or 
failure  to  have  abstained  for  long 
enough  to  indicate  low  likelihood  of 
recidivism. 

•  Systemic  hypertension  that  requires 
more  than  two  drugs  for  adequate 
control. 

•  Cachexia,  even  in  the  absence  of 
major  end-organ  failure. 

•  Obesity. 
Previous  thoracic  or  cardiac  surgery 


or  other  bases  for  pleural  adhesions. 

•  Age  beyond  that  at  which  there  has 
been  substantial  favorable  experience. 

•  Chronic  corticoid  therapy  that 
cannot  be  tapered  to  a  low  dose  (10  mg 
prednisone  per  day)  or  discontinued 
prior  to  transplantation. 

•  A  history  of  behavior  pattern  or 
psychiatric  illness  considered  likely  to 
interfere  significantly  with  a  disciplined 
medical  regimen. 

E.xcept  for  the  matter  of  primarv  or 
metastatic  malignancies  of  the  lung,  all 
these  factors  were  explicitly  enumerated 
in  the  National  Heart,  Lung,  and  Blood 
Institute  memorandum  upon  which  we 
primarily  relied  in  developing  this 
notice.  Primary  or  metastatic 
malignancies  of  the  lung  are  implicit  in 
the  National  Heart,  Lung,  and  Blood 
Institute's  listing  of  systemic  and  muhi- 
system  diseases  as  an  adverse  factor.  We 
are  explicitly  listing  primary  or 
metastatic  malignancy  of  the  lung  to 
emphasize  it  should  be  an  adverse  factor 
in  patient  selection.  We  note  that  we 
have  received  a  report  which  surveyed 
major  iung  transplant  facilities 
regarding,  among  other  things, 
appropriate  patient  selection  criteria  for 
lung  transplants.  The  results  of  the 
survey  indicate  Medicare  coverage 
criteria  for  lung  transplantation  should 
include  patient  selection  criteria  that 
exclude  malignancies.  The  American 
College  of  Cardiology  believes  that 
malignancy  (other  than  basal  cell 
carcinoma)  is  an  absolute 
contraindication  for  heart-lung 
transplant.  (See  Health  Technology 
Assessment  "Institutional  and  Patient 
Criteria  for  Heart/Lung 
Transplantation,"  Agency  for  Health 
Care  Policy  and  Research).  In  addition, 
a  New  England  Journal  of  Medicine 
article  by  Steven  E.  Weinberger,  M.D. 
(Volume  328.  Number  20.  May  20,  1993) 
indicated  that  lung  transplant  patients 
"*   *   *  should  not  have  an  underlying 
cancer  or  other  systemic  ilbiess,  "  and 
that  same  view  was  reflected  in  a  survey 
of  lung  transplant  programs. 


These  criteria  take  into  consideration 
advances  in  the  transplantation  field 
and  reflect  discussions  with  experts  in 
pulmonary  medicine,  infectious 
diseases,  transplantation,  surgery-, 
biostatistics,  and  other  experts.  We 
realize  that  the  indicators  to  measure 
the  safety  and  efficacy  of  lung 
transplantations  willcontinue  to  evolve. 
Thus,  we  may  need  to  update  the 
criteria  periodically  to  recognize  further 
developments  in  lung  transplantation 
technology.  We  intend  to  re-evaluate  the 
criteria  through  survey  and  data 
gathering  within  the  next  3  years 

2.  Patient  Management 

A  facility  must  have  adequate  patient 
management  plans  and  protocols  that 
include  the  following: 

•  Therapeutic  and  evaluative 
procedures  for  the  acute  and  long-term 
management  of  a  patient,  including 
commonly  encountered  complications. 
The  facility  must  state  the  basis  for 
confidence  in  these  plans. 

•  Patient  management  and  evaluation 
during  the  waiting  and  immediate  post- 
discharge,  as  well  as  in-hospital.  pha.ses 
of  the  program. 

•  Long-term  management  and 
evaluation,  including  education  of  the 
patient,  liaison  with  the  patient's 
attending  physician,  and  the 
maintenance  of  active  patient  records 
for  a  period  of  at  least  5  years. 

3.  Commitment 

A  facility  must  make  a  sufficient 
commitment  of  resources  and  planning 
to  the  lung  transplant  program  to  carry 
through  its  application.  Indications  of 
this  commitment  should  include  a 
commitment  by  the  facility  to  the  lung 
transplant  program  at  all  levels  and 
which  is  broadly  evident  throughout  the 
facility.  (A  lung  transplantation  program 
requires  a  major  commitment  of 
resources,  which  may  intermittently 
include  many  other  departments  as  well 
as  the  principal  sponsoring 
departments.) 

The  facility  must  have  expertise  in 
medical,  surgical,  and  other  relevant 
areas,  particularly  thoracic  surgery-, 
vascular  surgery,  anesthesiology, ' 
immunology,  infectious  diseases, 
pulmonary-  diseases,  pathology, 
radiology,  nursing,  blood  banking,  and 
social  services.  The  facility  must 
identify  individuals  in  these  areas  m 
order  to  achieve  an  identifiable  and 
stable  transplant  team.  Responsible 
medical/surgical  members  of  the  team 
must  be  board  certified  or  eligible  to 
take  the  boards  in  their  respective 
disciplines  or  have,  in  the  opinion  of 
the  non-Federal  experts  discussed  in 
section  II.D.  of  this  notice,  demonstrated 
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competence  irrespective  of  board  status. 
We  believe  board  eligibility  is  required 
to  assure  high  quality  care. 

The  facility's  commitment  should  also 
he  evident  by  the  following: 

•  The  component  teams  must  be 
integrated  into  a  comprehensive  team 
with  clearly  defmed  leadership  and 
corresponding  responsibility. 

•  The  anesthesia  service  must 
identify  a  team  for  transplantation  that 
must  be  available  at  all  times. 

•  The  infectious  disease  service  must 
have  both  the  professional  skills  and 
laboratory  resources  needed  to  discover, 
identify,  and  manage  the  complications 
from  a  whole  range  of  organisms,  may 
of  which  are  uncommonly  encountered. 

•  The  nursing  service  must  identify  a 
team  or  teams  trained  not  only  in 
hemodynamic  support  of  the  patient, 
but  also  in  the  special  problems  of 
managing  immunosuppressed  patients. 

•  Pathology  resources  must  be 
available  for  studying  and  reporting 
promptly  the  pathological  responses  to 
transplantation. 

•  Adequate  social  service  resources 
must  be  available. 

•  Mechanisms  must  be  in  place  for 
managing  the  lung  transplant  program 
that  assure  that  patient  selection  criteria 
are  consistent  with  those  set  forth  in  the  . 
facility's  written  patient  selection 
criteria  and  that  the  facility  is 
responsible  for  the  ethical  and  medical 
c;onsiderations  involved  in  the  patient 
selection  process  and  application  of 
patient  selection  criteria. 

•  Adequate  plans  exist  for  organ 
procurement  meeting  legal  and  ethical 
criteria,  as  well  as  yielding  viable 
transplantable  organs  in  reasonable 
numbers. 


4.  Facility  Plans 

The  facility  must  have  overall  facility 
plans,  commitments,  and  resources  for  a 
program  that  will  ensure  a  reasonable 
c;oncentration  of  experience; 
specifically,  10  or  more  lung 
transplantation  cases  per  year  in 
patients  who  have  end-state  puimonarj' 
or  cardiopulmonary  disease.  The  facility 
must  show  that  this  level  of  activity  is 
feasible  and  likely  to  continue  on  the 
basis  of  plans,  commitments,  and 
resources. 

5  Experience  and  Survival  Rates 

The  facility  must  demonstrate 
experience  and  success  with  a  clinical 
organ  transplantation  program  involving 
immunosuppressive  technique.  The 
facility  must  have  an  estabhshed  lung 
transplantation  program  with 
ilonimented  evidence  of  10  or  more 


patients,  who  have  end-stage  pulmonary 
or  cardiopuhnonary  disease,  in  each  of 
the  two  preceding  12-month  periods. 
The  facihty  can  use  single  lung,  double 
lung  and  heart-lung  transplant  patients 
in  meeting  this  criterion.  The  Medicare 
cardiac  and  liver  transplant  criteria 
require  a  minimum  volume  of  12 
transplants  annually.  However,  based 
on  the  recommendation  of  the  National 
Heart,  Lung,  and  Blood  Institute,  we 
have  established  10  cases  per  year  as  the 
basic  standard  for  a  lung  transplant 
program. 

We  are  establishing  a  minimum 
volume  criterion  because  we  believe  a 
significant  number  of  transplants  is 
generally  needed  to  maintain  the  entire 
transplant  team  commitment  and  skills 
to  assure  that  procedures  are  of 
appropriate  quality  and  safety.  Our  own 
research  in  heart  transplantation  has 
documented  improved  survival 
associated  with  Medicare  approved 
facilities  over  those  that  do  not  meet  the 
Medicare  criteria,  which  includes 
minimum  volume  thresholds.  In 
addition.  Jeffrey  .Hosenpud,  M.D.  et  al.. 
reported  in  the  Journal  of  the  American 
Medical  Association  (volume  271,  No. 
23,  June  15.  1994,  page  1844)  on  the 
effect  of  transplant  center  volume  on 
cardiac  transplant  outcome.  These 
researchers  found  increased  risk  of 
mortality  in  centers  performing  fewer 
than  9  cardiac  transplants  per  year. 
Further,  research  conducted  by  Erick  B. 
Edward,  et  al  and  presented  in  the 
Fifteenth  world  Congress  of  the 
Transplantation  Society  demonstrated 
that,  after  correcting  for  patient  mix 
covariates.  patients  mortahty  following 
liver  transplantation  in  the  United 
States  is  a  function  of  center  transplant 
volume.  Such  articles  confirm  our  view 
that  volume  generally  is  a  strong  factor 
in  predicting  survival.  Although  we  are 
not  aware  of  published  studies  such  as 
those  with  heart  and  liver  transplants, 
empirically  demonstrating  that  volume 
is  associated  with  successful  outcome 
and  team  proficiency  in  lung 
transplantion,  we  believe  it  is 
reasonable  to  assume  a  similar 
relationship  would  exist  for  lung 
transplants. 

We  have  established  the  niinimum 
volume  of  10  transplants  per  year  for 
lungs  based  on  the  fact  that  there  are 
fewer  lungs  than  hearts  and  livers 
available  for  transplanation.  The  NHLBi 
recommended  10  transplants  as  an 
appropriate  number. 

We  nave  contacted  a  large  sample  of 
active  limg  transplant  programs  to 
gather  data  regarding  the  volume  of 
transplants  performed  over  the  past 
three  years.  In  arraying  the  results  of 
these  data,  we  found  that  the  vast 


majority  of  centers  that  are  designated 
as  lung  transplant  centers  perform  a 
very  small  number  of  procedures.  In 
fact,  a  significant  number  of  these 
centers  performed  less  than  two 
transplants  annually.  Over  80  percent  of 
the  total  transplants  in  the  data  were 
performed  in  those  centers  that 
exceeded  the  volume  thereshold 
recommended  by  NHLBI.  Thus, 
although  a  relatively  small  number  of 
the  total  facilities  designated  to  perform 
lung  transplants  by  the  organ 
Procurement  and  Transplanation 
Network  are  expected  to  qualify  initially 
(approximately  15  of  77).  we  expect  the 
facilities  that  are  approved  initially  to 
perform  over  80  percent  of  the  lung 
transplants.  Thus,  we  do  not  anticipate 
adverse  impact  on  beneficiary  access  as 
a  result  of  this  criterion. 

Based  on  the  results  of  this  analysis. 
we  believe  that  10  is  a  reasonable 
threshold  for  volume  criteria.  However, 
we  welcome  comments  during  the 
comment  period  as  to  the 
appropriateness  of  the  number.  Further, 
as  we  discuss  later,  exceptions  to  the 
facility  criteria,  including  the  number  of 
persons  who  received  transplants,  may 
be  warranted  if  there  is  justification. 
However,  as  a  general  matter,  we  believe 
less  than  10  transplants  a  year  is  not 
sufficient  to  maintain  the  standard  of 
performance  needed  for  approval. 

Survival  rates  may  be  influenced  by 
many  factors  including  random  chance 
and  patient  selection.  However,  most 
authorities  agree  that  a  patient  who  is 
not  free  of  adverse  prognostic  factors 
warrants  lung  transplantation  only  if  he 
or  she  has  a  reasonable  prognosis  and 
the  donor  lung  cannot  be  used  in  a 
patient  who  is  a  good  candidate  with  at 
least  a  moderately  urgent  need  and  who 
is  in  reasonable  geographic  proximity. 
Based  on  data  from  the  NHLBI  report  for 
the  996  patients  receiving  lung 
transplants  in  the  United  States  prior  to 
January  1, 1993.  Kaplan-Meier  actuarial 
survivals  at  1,  2.  and  3  years  are  72 
percent.  66  percent,  and  63  percent, 
respectively.  For  patients  receiving  a 
single  lung  transplant  (669  patients), 
and  sequential  bilateral  transplantation 
of  two  lungs  (161  patients),  survival 
data  are  similar— 73  percent,  and  75 
percent,  respectively,  at  1  year,  and  67 
percent  and  71  percent  at  2  years.  With 
the  two  lungs  transplanted  while  joined 
("^en  bloc"),  results  seem  less  favorable, 
with  63  percent  and  57  percent  1  and  Z- 
year  survivals.  When  all  lung  and  heart- 
lung  data  are  aggregated,  the  U.S. 
experience  for  1,287  patients  (1987 
through  1992)  is  69  percent.  62  percent 
and  59  percent  actuarial  survival  at  1.  2. 
and  3  years,  respectively. 


Since  we  will  be  covering  single, 
double  and  heart-lung  transplants  and 
collecting  data  for  all  these  types  of 
transplants  in  evaluating  volume  and 
survival  statistics  for  applicant 
hospitals,  we  beheve  that  we  should  use 
the  NHLBI  reported  aggregate  survival. 
That  sur\ival  is  69  percent  at  1  year  and 
62  percent  at  2  years.  These  numbers 
reflect  the  same  types  of  organ 
transplants  (single  lung,  double  lung 
and  heart-lung)  as  are  used  by  facilities 
in  meeting  volume  criteria. 

At  the  time  of  the  application,  the 
facility  must  demonstrate  actuarial  1- 
year  sur\'i\'3l  rates  of  69  percent  for 
patier-s  who  have  end-stage  pulmonary 
or  cardiopulmonary  disease  and  who 
have  had  lung  or  heart-lung  transplants 
at  that  facility  using  the  Kaplan-Meier 
technique  described  below  and  a  2-year 
survival  rate  of  62  percent.  All  patients 
transplanted  after  1989  should  be 
included  in  the  calculation.  We  have 
chosen  1990  as  the  beginning  date  for 
the  facility's  suirvlval  rate  experience 
because  the  procedure  was  infrequently 
performed  before  that  date.  We 
specifically  invite  comment  on  these 
percentages. 

In  reporting  their  actuarial  survival 
rates,  facilities  must  use  the  Kaplan- 
Meier  technique  and  must  report  both  1- 
year  and  2-year  survival  rates  for  all 
transplant  cases  olccurring  on  or  after 
January  1,  1990.  Generally,  we  would 
expect  applicants  to  have  at  least  3  years 
of  lung  transplant  experience  to  be  iised 
in  the  data  array  dnd  sur\ival 
calculations.  The  following  definitions 
and  rules  also  must  be  used: 

a.  The  date  of  tmnsplantation  (or.  if 
more  than  one  transplantation  is 
performed,  the  date  of  the  first 
transplantation)  must  be  the  starting 
date  for  calculation  of  the  survival  rate. 

b.  For  those  dead,  the  date  of  death  if 
used,  if  known.  If  ihe  date  of  death  is 
unknown,  it  must  be  assumed  as  1  day 
after  the  date  of  the  last  ascertained 
survival. 

c.  For  those  who  have  been 
ascertained  as  sun'iving  within  60  days 
before  the  fiducial  date  (the  point  in 
time  when  the  facility's  sur\ival  rates 
are  calculated  and  its  experience  is 
reported),  survival  is  considered  to  be 
the  date  of  the  last  ascertained  survival, 
except  for  patients  described  in 
paragraph  (e)  below. 

Note:  The  fiducial  date  cannot  be  in 
the  future;  it  must  be  within  90  davs 
before  the  date  we  receive  the 
application.  | 

d.  Any  patient  who  is  not  known  to 
be  dead  but  whose  survival  cannot  be 
ascertained  to  a  date  that  is  within  60 
days  before  the  fiducial  date,  must  be 


considered  as  "lost  to  foUowup"  for  the 
purposes  of  this  analysis. 

e.  Any  patient  who  receives  a  lung 
transplant  between  61  and  120  days 
before  the  fiducial  date  must  be 
considered  as  "list  to  followup"  if  he  or 
she  is  not  known  to  be  dead  and  his  or 
her  survival  has  not  been  ascertained  for 
at  least  60  days  before  the  fiducial  date. 
Any  patient  transplanted  within  60  days 
before  the  fiducial  date  must  be 
considered  as  "lost  to  followup  "  if  he  or 
she  is  not  known  to  be  dead  and  his  or 
her  survival  has  not  been  ascertained  on 
the  fiducial  date. 

i.  A  facihty  must  submit  its  survival 
analyses  using  the  assumption  that  each 
patient  in  the  "lost  to  followup" 
category  died  1  day  after  the  last  date  of 
ascertained  survival.  However,  a  facility 
may  submit  additional  analyses  that 
reflect  each  patient  in  the  "lost  to 
followup  "  category  as  alive  at  the  date 
of  the  last  ascertained  survival. 

g.  Survival  is  calculated  based  on 
patient  survival,  not  graft  survival. 
Consequently,  facilities  should  not 
consider  retransplantation  as 
termination. 

h.  In  addition  to  reporting  actuarial 
survival  rates,  the  facility  must  submit 
the  following  actual  information  on 
every  Medicare  and  non-Medicare 
patient  who  received  a  lung  transplant 
between  January  1,  1990  and  the  date  of 
the  application: 

•  Patient  transplant  number. 

•  Age. 

•  Sex. 

•  Clinical  indication  for  transplant 
(diagnosis). 

•  Date  of  transplant. 

•  Date  of  most  recent  ascertained 
survival. 

•  Date  of  death. 

•  Category  of  patient  (living,  dead  or 
"lost  to  followup"). 

•  Sur\'ival  after  lung  transplant  in 
days. 

•  Type  of  lung  transplant  (for 
example,  single,  bilateral,  double  lung 
or  heart-lung). 

•  Date  of  retransplant. 

•  Number  of  retransplants. 
Unique  patient  identifiers  am  not 

needed  for  data  prior  to  the  application. 
The  facility  may  submit  additional 
information  on  any  of  the  cases  that  it 
would  like  considered  in  the  review. 
Although  we  are  not  requiring  that 
these  data  be  submitted  in  a  particular 
format,  our  review  will  be  facilitated  if 
the  data  are  submitted  as  follows: 

•  Data  are  tabulated  in  twelve 
columns,  with  data  for  each  patient 
appearing  as  one  line  and  listed  in  the 
sequence  of  date  of  transplant. 

•  The  fiducial  date  should  appear  on 
each  page. 


•  The  transplant  numbers  listed  may 
be  existing  lung  transplant  numbers 
used  by  the  applicant  facility.  If  so.  the 
basis  for  any  missing  numbers  should  be 
explained. 

•  The  tabulation  should  include  no 
more  than  these  required  data.  If  more 
data  are  provided,  they  should  be 
provided  through  additional  tables  or 
supplemental  explanation. 

In  addition  to  the  data  above  on  the 
individual  patient,  the  facility  must 
submit  its  retransplantation  rate  per 
year  for  the  last  2  years  for  lung 
transplants. 

6.  Maintenance  of  Data 

The  facility  must  agree  to  maintain 
and.  when  requested,  periodically 
submit  data  to  HCFA.  in  standard 
format,  about  patients  selected 
(including  patient  identifiers),  protocols 
used,  and  short-  and  long-term  outcome 
on  all  patients  who  undergo  lung 
transplantation,  not  only  those  for 
whom  payment  under  Medicare  is 
sought.  Such  data  are  necessary  to 
provide  a  data  base  for  an  ongoing 
assessment  of  lung  transplantation  and 
to  ensure  that  approved  facilities 
maintain  appropriate  patient  selection 
criteria,  adequate  experience  levels  and 
satisfactory  patient  outcomes.  In 
addition,  facilities  must  agree  to  notify 
HCFA  immediately  of  any  change 
related  to  the  facility's  transplant 
program  (including  turnover  of  kev  staff 
members)  that  could  affect  the  health  or 
safety  of  patients  selected  for  covered 
Medicare  lung  transplants  or  that  would 
otherwise  alter  specific  elements  in 
their  application.  For  example,  a  farilily 
must  report  any  significant  decrease  in 
its  experience  level  or  survival  rates.  thi» 
departure  of  key  members  of  the 
transplant  team,  the  transplantation  of 
patients  who  do  not  meet  the  facilit\  s 
patient  selection  criteria,  or  any  other 
major  changes  that  could  affect  the 
performance  of  lung  transplants  at  the 
facility.  Changes  from  the  terms  of 
approval  may  lead  to  withdrawal  of 
approval  for  Medicare  coverage  of  lun^; 
transplants  performed  at  the  facility. 

Facilities  not  approved  for  .Medic.ire 
covered  lung  transplants  are  not 
required  to  maintain  data  in  standard 
fonnat.  However,  if  and  when  these 
facilities  apply  for  Medicare  approval, 
they  will  be  required  to  submit  such 
data  for  all  patients  receiving  a  hinfj 
transplant. 

7.  Organ  Procurement 

The  facility  must  be  a  member  of  thi- 
Organ  Procurement  and  Transplantation 
Network  as  a  lung  transplant  center  and 
abide  by  the  Network's  approved  rules. 
The  Organ  Procurement  and 


6542 


Federal  Register  /  Vol.  60.  No.  22  /  Thursday.  February  2.  1995  /  Notices 


Transplantation  Network  is  currently 
administered  under  an  HHS  contract  by 
the  United  Network  for  Organ  Sharing. 
The  facility  must  participate  in  an  organ 
procurement  program  to  obtain  donor 
organs. 

If  a  lung  transplantation  center  is  not 
a  Medicare  approved  organ  procurement 
organization,  it  must  have  a  written 
arrangement  with  such  an  approved 
organization  to  share  organs.  The 
authority  for  this  requirement  is  section 
1 138(a)(1)  of  the  Act.  The  lung 
transplantation  center  must  notify 
HCFA  in  writing  within  30  days  of 
terminating  such  arrangements. 

An  "organ  procurement  organization" 
is  defined  as  an  organization  that  meets 
the  criteria  in  section  371(b)  of  the 
Public  Health  Service  Act.  42  U.S.C. 
273(b).  and  has  been  designated  by 
HCFA  as  an  organ  procurement 
organization  under  section  1138(b)  of 
the  Act.  Such  an  agency  performs  or 
coordinates  all  of  the  following  services: 

•  Retrieval  of  donated  lungs. 

•  Preservation  of  donated  lungs. 

•  Transportation  of  donated  lungs. 

•  Maintenance  of  a  system  to  locate 
prospective  recipients  for  retrieved 
organs. 

8.  Laboratory  Services 

The  facility  must  make  available, 
directly  or  under  arrangements, 
laboratory  services  (including  blood 
hanking)  to  meet  the  needs  of  patients. 
Laboratory  services  are  performed  in  a 
laboratory  facility  certified  for  those 
services  under  the  Clinician 
Laboratories  Improvement  Amendments 
of  1988. 

9  Billing 

The  facility  must  agree  to  submit 
claims  to  Medicare  only  for  lung 
transplants  performed  on  individuals 
who  have  been  diagnosed  as  having 
end-stage  pulmonary  or 
cardiopulmonary'  diseasn. 

10.  Pediatric  Hospitals 

The  Congress  addressed  the  issue  of 
Medicare  coverage  of  pediatric  heart 
transplants.  It  enacted  section  4009(b)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1987  (Pub.  L.  100-203)  which 
essentially  deemed  pediatric  facilities  to 
be  certified  as  heart  transplant  facilities 
if  they  met  certain  specified  conditions. 
We  have  adopted  these  same  conditions 
that  were  specified  for  pediatric  heart 
centers  for  use  in  pediatric  liver 
transplantation,  and  we  believe  it  is 
appropriate  to  do  so  likewise  for 
pediatric  lung  transplantation. 

There  fore,  lung  transplantation  will 
be  covered  for  Medicare  beneficiaries 
when  performed  in  a  pediatric  hospital 


that  performs  pediatric  lung  transplants 
if  the  hospital  submits  an  application 
that  HCFA  approves  as  documenting  the 
following: 

The  hospital's  pediatric  lung 
transplant  program  is  operated  jointly 
by  the  hospital  and  another  facility  that 
has  been  found  by  HCFA  to  meet  the 
institutional  coverage  criteria  in  this 
notice;  the  unified  program  shares  the 
same  transplant  surgeons  and  quality 
assurance  program  (including  oversight 
committee,  patient  protocol,  and  patient 
selection  criteria);  and  the  hospital  is 
able  to  provide  the  specialized  facilities, 
services,  and  personnel  that  are  required 
by  pediatric  lung  transplant  patients. 

C.  Application  Procedure 

We  will  accept  and  begin  to  review 
applications  after  the  publication  date  of 
this  notice.  The  application  procedure  is 
as  follows. 

An  original  and  10  copies  of  the 
application  must  be  submitted  to  HCFA 
on  8V2  by  11  inch  pai>er,  signed  by  a 
person  authorized  to  do  so.  The  facility 
must  he  a  participating  hospital  under 
Medicare  and  must  specify  its  provider 
number,  the  name  and  title  of  its  chief 
executive  officer,  and  the  name  and 
telephone  number  of  an  individual  we 
could  contact  should  we  have  questions 
regarding  the  application. 

Information  and  data  must  be  clearly 
stated,  well  organized,  and 
appropriately  indexed  to  aid  in  review 
against  the  criteria  specified  in  this 
notice.  Each  page  must  be  numbered.  To 
the  extent  possible,  the  application 
should  be  organized  into  nine  sections 
corresponding  to  each  of  the  nine  major 
criteria  and  addressing,  in  order,  each  of 
the  sub-criteria  identified. 

The  application  should  be  mailed  to 
the  address  below  in  a  manner  which 
provides  the  facility  with 
documentation  that  it  was  received  by 
us:  Director.  Office  of  Hospital  Policy. 
Room  189  East  High  Rise.  6325  Security 
Boulevard.  Baltimore.  Maryland  21207. 

D.  Process  for  Review  and  Approval  of 
Facilities 

We  are  requiring  that  facilities  that 
wish  to  obtain  lung  transplantation 
coverage  for  their  Medicare  patients 
under  this  notice  submit  an  application 
and  supply  documentation  showing 
their  compliance  with  the  criteria  at  the 
time  of  application,  and.  in  some 
instances,  their  ongoing  compliance 
with  the  criteria.  We  will  approve 
facilities  based  on  a  review  of  the 
materials  submitted  regarding  their 
experience  and  expertise,  as  well  as 
their  conunitment  to  the  lung  transplant 
program.  We  intend  to  conduct  the 
review  using  the  aid  and  advice  of  non- 


Federal  expert  consultants  in  relevant 
fields.  Geoerally.  the  consultants  will 
have  the  responsibility  of  reviewing 
applications  at  the  request  of  HCFA. 
making  recommendations  to  HCFA  on  a 
timely  basis  concerning  qualified 
facilities,  and  supporting  each 
recommendation  with  written 
documentation.  Consensus  of  the 
consultants  is  not  required.  The 
individual  consultants  report  to  us  on 
their  findings  with  respect  to  individual 
applications.  Based  on  these  findings 
and  our  evaluations  and  review.  HCFA 
makes  decisions  as  to  the  approval  or 
disapproval  of  such  applications. 

Based  on  our  expenence  in  using  a 
similar  approach  to  review  applications 
from  hospitals  seeking  approval  as 
Medicare  heart  or  liver  transplant 
programs,  we  believe  this  method  is  the 
most  effective  way  to  determine 
promptly  and  efficiently  whether 
applicants  meet  the  lung  transplant 
facility  criteria.  It  permits  relatively 
rapid  implementation  of  the  criteria  and 
should  help  assure  applicants  that  their 
qualifications  have  been  thoroughly  and 
objectively  reviewed  by  experts  in  the 
field  of  lung  transplantation.  While  the 
amount  of  time  needed  to  process 
applications  will  vary  depending  on  the 
quality  of  the  application  and  the 
volume  of  applications  on  hand,  we 
believe  those  applications  that  fully 
address  and  demonstrate  meeting  all  of 
the  criteria  may  be  completed  within 
60-90  days. 

In  approving  facilities,  we  compare 
the  facility's  submission  against  the 
criteria  specified  in  this  notice.  In 
addition  to  reviewing  applications,  the 
individual  expert  consultants  may 
propose  specific  changes  to  the  coverage 
criteria.  Changes  in  coverage  criteria 
will  not  be  implemented,  however, 
without  appropriate  notice  and 
opportiuiity  for  public  comment. 

Finally,  in  certain  limited  cases, 
exceptions  to  the  strict  criteria  may  be 
warranted  if  there  is  justification  and  if 
the  facility  ensures  our  objectives  of 
safety  and  efficacy.  We  would  consider 
an  exception  or  waiver  of  a  particular 
criterion  if  all  other  criteria  are  met  and 
the  facility  is  able  to  provide  reasonable 
justification  for  not  meeting  the 
criterion.  For  example,  we  have  granted 
exceptions  under  the  heart  transplant 
program  to  facilities  that  fail  to  meet  the 
volume  or  survival  criteria  in  one  year 
by  a  small  number  due  to  extraordinary 
circumstances.  We  would  also  consider 
exceptions  for  a  facility  that  has  only 
minimally  missed  the  volume  criteria 
but  has  displayed  exemplary  survival 
performance.  Another  example  of  a 
potential  exception  situation  may 
involve  patient  selection  criteria  that  do 
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not  comply  with  those  in  this  notice  due 
to  participation  in  ongoing  research 
work. 

Under  no  circumstances  will 
exceptions  be  made  for  facilities  whose 
transplant  programs  have  been  in 
existence  for  less  than  2  years,  and 
applications  from  consortia  will  not  \te 
approved.  We  do  not  believe  programs 
that  have  been  in  existence  for  less  than 
2  years  have  data  to  demonstrate,  in  a 
statistically  meaningful  way,  the  quality 
of  their  program.  Further,  it  is  difficuU 
to  demonstrate  continued  commitment 
to  the  program  without  ongoing 
experience. 

We  do  not  believe  waivers  to  allow 
consortia  are  appropriate  because  we 
have  no  assurance  that  the  individual 
facilities  that  make  up  the  consortia 
independently  meet  the  conditions  of 
this  notice.  We  believe  these  conditions 
must  be  met  individually  by  a  facility  in 
order  to  demonstrate  substantial 
experience  witji  the  procedure. 
Ahhough  we  will  not  approve  consortia 
as  lung  transplant  centers,  individual 
members  of  a  consortium  may  submit 
individual  apphcations  at  any  lime, 
and,  if  they  meet  the  criteria,  they  will 
be  approved.  In  these  cases, 
disapprovals  would  be  made  by  HCFA 
and  do  not  require  prior  reviews  by  the 
expert  consultants.  Additionally, 
exceptions  will  not  be  granted  on  the 
basis  of  geographic  considerations. 

E.  Effective  Dates 

1.  Summary  of  Effective  Dates 

•  A  facility  that  submits  a  completed 
application  to  HCFA  by  May  3,  1995 
and  meets  all  the  requirements  of  this 
notice  will  be  approved  for  lung 
transplants  perfonned  beginning 
February  2, 1995  or  the  date  on  which 
they  meet  the  oonditions.  whichever  is 
later.  | 

•  A  facility  that  submits  a  completed 
application  to  HCFA  after  May  3,  1995 
and  meets  all  the  requirements  of  this 
notice  will  be  approved  for  lung 
transplants  performed  beginning  on  the 
date  of  the  Administrator's  approval 
letter. 

•  A  facihty  that  does  not  submit 
application  or  has  not  met  the 
requirements  of  this  notice  by  )uly  31. 
1995  is  not  eligible  for  Medicare 
payment  for  lung  transplants  effective 
July  31. 1995  except  as  provided  below. 

•  A  facility  that  has  received 
Medicare  payment  for  lung  transplants 
performed  hksed  on  individual 
determinations  made  by  the  Medicare 
carrier  before  July  31.  1995  may 
continue  to  receive  payment  for  lung 
transplants  performed  for  patients  who 


are  on  a  waiting  list  with  that  facility  as 
of  February  2. 1995. 

2.  Discussion  of  Effective  Dates 

h  is  not  our  intent  to  disrupt  the 
availabiUty  of  covered  lung  transplants 
for  Medicare  beneficiaries. 
Consequently,  the  180-day  hmit  on 
Medicare  coverage  in  facilities  not 
meeting  the  approved  criteria  in  this 
notice  does  not  apply  to  those 
beneficiaries  already  on  the  waiting  lists 
of  facilities  that  are  currently  being  paid 
under  the  Medicare  contractors'  local 
Medicare  coverage  policy.  The 
contractor  will  process  the  claims  for  all 
beneficiaries  nn  the  lung  or  heart-lung 
transplant  waiting  list  as  of  February  2. 
1995  using  its  current  coverage  policy 
regardless  of  whether  the  facility  meets 
the  criteria  contained  in  this  notice. 
This  policy  will  continue  until  all 
Medicare  beneficiaries  on  the  waiting 
list  as  of  February  2.  1995.  have  been 
transplanted. 

A  beneficiar>'  who  is  not  currently  on 
the  lung  or  heart-lung  transplant  waiting 
list  will  be  limited  to  procedures 
performed  in  those  facilities  that  meet 
the  provisions  of  this  notice,  unless  the 
beneficiary  receives  a  transplant  before 
)uly  31.  1995  publication  that  would 
have  been  paid  under  the  Medicare 
contractors"  local  Medicare  coverage 
policy  that  was  in  effect  as  of  the 
effective  date  of  this  notice.  We 
recognize  that  those  beneficiaries  not 
presently  on  the  waiting  lists  will  not 
know  with  assurance  which  facilities 
will  ultimately  be  approved  for  coverage 
before  )uly  31.  1995.  However,  we  wish 
to  point  out  that  if  the  facility  where  a 
beneficiary  is  wait-listed  is  not 
approved  for  Medicare  coverage  as  the 
patient  nears  the  time  of  transplant,  the 
beneficiary  may  transfer  to  an  approved 
center  without  lose  of  waiting  time. 
That  is.  the  patient  will  be  transferred 
to  the  new  center  with  the  date  he  or  she 
was  originally  wait-Usted  at  the  old 
facility  as  the  start  date. 

We  recognize  that  180  days  is  more 
than  we  generally  permit  for  advance 
notice  of  implementation  of  new  policy. 
However,  based  on  previous  experience 
in  the  heart  and  liver  transplant  center 
approval  process,  we  anticipate  that 
some  facilities  that  meet  the  criteria  will 
delay  application  until  the  last  month  of 
the  initial  90  day  period.  Because  it 
generally  takes  us  approximately  2 
months  to  process  a  complete 
application  we  believe  it  is  a  reasonable 
expectation  that  facilities  will  have  been 
notified  of  the  decision  on  their 
application  by  that  time.  By  delaying 
implementation  for  180  days,  we  will 
assimie  that  there  are  not  lapses  in 
Medicare  coverage  due  to  processing 


time.  At  the  end  of  the  180  day  period. 
Medicare  coverage  for  transplants  other 
than  for  beneficiaries  on  the  waiting  list 
as  of  February  2.  1995  will  be  limited 
to  approved  facilities. 

For  facilities  that  apply  within  90 
days  of  publication  of  this  notice,  and 
are  approved  based  on  that  application, 
payment  may  be  made  for  transplants  as 
eariy  as  the  date  of  publication  of  this 
notice,  or  the  date  on  which  they  met 
the  conditions,  whichever  is  later. 

For  facilities  that  apply  more  than  90 
days  from  the  date  of  this  notice, 
coverage  (for  beneficiaries  other  than 
those  on  the  facility's  waiting  list  as  of 
the  date  of  this  notice  in  those  .Siates 
where  the  contractors  cover  iunp 
transplantation)  is  effective  the  date  of 
the  Administrator's  approval  letter. 
Some  contractors  are  currently  covering 
lung  transplants  in  facilities  that  may 
not  meet  the  criteria  in  this  notice. 
Coverage  under  the  contractors'  criteria 
will  be  maintained  until  July  31.  1995. 
After  this  date,  (except  for  the 
beneficiaries  identified  above)  only 
those  facilities  approved  for  national 
coverage  may  receive  Medicare  payment 
for  lung  transplants. 

F.  Payment 

For  facilities  that  are  approved  to 
perform  lung  transplants.  Medicare 
covers  under  Part  A  (Hospital 
Insurance)  all  medically  reasonable  and 
necessary  inpatient  services.  For 
discharges  occurring  before  October  1. 
1994.  lung  transplants  were  assigned  to 
DRG  75.  Major  Chest  Procedures.  As  of 
that  date,  we  established  a  new  DRG 
495.  Lung  Transplant,  for  lung 
transplant  cases. 

W'e  have  assigned  a  relative  vveight  of 
12.8346  to  DRC  495.  "niis  weight  is 
based  on  Medicare  bill  data  from  the 
federal  fiscal  ye.ar  (FY)  1993  Medicare 
Provider  Analysis  and  Review 
(MedPAR)  file  updated  through 
December  1993.  The  MedPAR  file 
contains  100  percent  of  the  hospital 
discharge  bills  for  Medicare 
beneficiaries  received  by  HCF,\. 

We  used  the  same  methodology-  to 
calculate  the  weight  for  DRG  495  as  we 
do  every  year  in  recaUbrating  the 
weights  for  all  DRGs,  The  final  rule 
implementing  the  FY  1995  changes  to 
the  hospital  inpatient  prospective 
payment  system,  whidi  was  published 
in  the  Federal  Register  on  September  1. 
1994  (59  FR  45348),  contains  a  complete 
description  of  the  methodology  used  to 
calculate  weights. 

The  Medicare  DRG  grouping  program 
used  under  the  prospective  payment 
system  already  groups  heart-lung 
transplant  procedures  to  DRG  103.  The 
weight  for  DRG  103  is  higher  than  that 
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assigned  to  DRG  495.  the  new  lung 
transplantation  DRG.  We  intend  to 
continue  to  pay  for  heart-lung 
transplants  under  DRG  103.  The 
mechanisms  by  uhich  DRG  weights  are 
updated  allows  us  to  continue  to 
examine  the  costs  associated  with  heart 
and  heart-luiig  transplants  to  assure  that 
payments  reflect  service  intensity. 

Organ  acquisition  costs  will  be  paid 
separately  on  a  cost  basis,  in  the  same 
manner  as  kidney  acquisition  costs  are 
handled  in  the  End-.Stage  Renal  Disease 
program  under  Medicare.  Physician 
services,  as  well  as  other  non-hospital 
ser\'ices  related  to  the  transplant,  and 
pre-  and  post-transplant  care,  may  be 
covered  under  Medicare  Part  B  and  paid 
under  the  physician  fee  schedule  or  on 
a  reasonable  cost  basis  or  other  bases. 

In  accordance  with  section  1861(s)  of 
the  Act,  outpatient  drugs  used  in 
immunosuppressive  therapy,  including 
drugs  that  a  patient  can  self-administer, 
such  as  cyclosporine,  are  covered  under 
Medicare  for  a  period  of  up  to  1  year 
beginning  with  the  beneficiary's  date  of 
discharge  from  the  inpatient  hospital 
stay  during  which  a  covered  organ 
transplant  was  performed.  Beginning  in 
1995.  Medicare  coverage  will  be  ■ 
extended  to  18  months  after  the  date  of 
discharge  for  the  covered  transplant 
procedure.  During  1996,  Medicare 
coverage  will  be  extended  to  24  months. 
and  during  1997  to  30  months.  For  all 
years  thereafter.  Medicare  coverage  will 
be  extended  to  36  mont>is  after  the  date 
of  discharge  for  the  covered  transplant 
procedure. 

If  a  Medicare  beneficiary  receives  a 
covered  lung  transplant  from  an 
approved  facility,  reasonable  and 
necessary  services  for  follow  up  care 
and  for  complications  are  covered,  as 
determined  by  our  contractors.  In  fact, 
as  discussed  below,  such  follow-up  or 
remedial  services  may  be  covered  even 
if  they  are  furnished  by  a  hospital  that 
is  eligible  for  Medicare  payment  but  was 
not  specifically  approved  by  Medicare 
for  lung  transplantation  at  the  time  the 
lung  transplant  was  performed. 

With  the  exception  of  those 
individuals  on  the  waiting  list  of  a 
facility  currently  approved  for  coverage 
by  the  fiscal  intermediary  on  the  date  of 
this  notice,  noted  earlier.  Medicare  will 
not  cover  lung  transplants  or 
retransplarts  in  facilities  that  have  not 
been  approved  as  Medicare  lung 
transplant  facilities  under  the  criteria  of 
this  notice  as  of  July  31,  1995.  If  a 
Medicare  beneficiary  received  a  lung 
transplant  from  a  facility  that  is  not 
approved  by  Medicare  for  lung 
transplantation  at  the  time  the  lung 
transplant  was  performed,  we  will  not 
cover  any  hospital  inpatient  services 


associated  with  the  transplantation 
procedure.  Nor  will  we  cover  physician 
services  associated  with  the 
transplantation  procedure  in  such  cases. 
Thus,  payment  will  not  be  made  for  the 
performance  of  the  transplant  or  for  any 
other  services  associated  with  the 
transplantation  procedure  if  performed 
in  a  nonapproved  facility. 

However,  after  a  beneficiary  has  been 
discharged  from  a  hospital  (whether  or 
not  it  has  been  approved  by  Medicare  as 
a  lung  transplant  center)  in  which  he  or 
she  received  the  noncovered  lung 
transplant,  subsequent  medical  and 
hospital  services  required  as  a  result  of 
the  transplant  are  covered  in  a  facility 
otherwise  eligible  for  in  a  facility 
otherwise  eligible  for  Medicare  payment 
if  they  are  reasonable  and  necessary  in 
all  other  respects.  Thus,  coverage  is 
provided  for  subsequent  inpatient  stays 
or  outpatient  treatment  ordinarily 
covered  by  Medicare  even  if  the  need 
for  treatment  arose  because  of  a 
previous  noncovered  lung  transplant 
procedure.  These  services  also  are 
covered  for  Medicare  beneficiaries  who 
were  not  beneficiaries  at  the  time  they 
received  a  lung  transplant,  regardless  of 
whether  or  not  the  transplant  was 
performed  at  an  approved  facility. 

We  will  pay  those  hospitals  currently 
receiving  coverage  by  local  contractors 
for  transplants  furnished  on  or  before 
|uly  31,  1995.  For  transplants  furnished 
after  that  date,  except  for  those 
beneficiaries  on  their  waiting  fist  on  the 
date  of  this  notice,  we  will  pay  only 
approved  facilities.  For  facilities 
approved  for  coverage,  we  will  pay  for 
any  covered  transplants  furnished  on  or 
after  the  date  of  publication  of  this 
notice  (if  the  facility  applied  during  the 
initial  90  day  period)  or  the  date  the 
facility  is  approved,  whichever  is  later. 

III.  Waiver  of  Proposed  Notice 

We  ordinarily  publish  a  proposed 
notice  in  the  Federal  Register  and  invite 
prior  public  comment  before  issuing  a 
final  notice.  However,  the  Medicare  law, 
at  sections  1871(a)(2)  and  1869(b)(3)(B), 
provide  for  exception  of  prior  public 
notice  in  the  establishment  of  national 
coverage  policy.  Specifically,  section 
1871(a)(2)  ofthe  Act  states  that  "No 
rule,  requirement,  or  other  statement  of 
policy  (other  than  a  national  coverage 
determination)  that  establishes  *   *   * 
shall  take  effect  unless  it  is  promulgated 
by  the  Secretary  under  regulation 
*   *   •'•  Section  1869(b)(3)(B)  ofthe  Av-t 
further  specifies  that  a  national  coverage 
determination  under  section  1862(a)(1) 
shall  not  be  set  aside  on  the  grounds 
that  publication  in  the  Federal  Register 
or  an  opportunity  for  public  comment 
was  not  satisfied. 


Despite  this  clear  statutory  authority 
to  issue  national  coverage  policy 
without  prior  public  comment,  we  have 
historically  offered  an  opportunity  for 
prior  public  comment  in  establishing 
our  national  coverage  policy  for  heart 
and  liver  transplantation.  However,  in 
the  case  of  these  organ  transplants,  we 
had  previously  established  a  uniform 
non-coverage  policy.  In  the  case  of  lung 
transplants,  there  is  not  pre-existing 
national  coverage  policy  and  differing 
policies  havelaeen  established  by  our 
local  intermediaries.  Consequently,  we 
believe  it  is  impracticable,  unnecessary 
and  contrary  to  public  interest  to  delay 
the  implementation  of  this  pohcy  while 
awaiting  public  comment. 

In  this  final  notice  with  comment 
period,  we  are  extending  Medicare 
coverage  to  lung  transplantation  in 
facilities  that  meet  specified  criteria. 
Patients  currently  on  the  waiting  list  in 
facilities  that  are  being  paid  under  the 
Medicare  contractor's  local  policy  will 
continue  to  retain  coverage  regardless  of 
whether  the  facility  is  approved  under 
the  criteria  contained  in  this  notice. 

Patients  not  currently  on  a  waiting  list 
for  a  lung  transplant  may  be  listed  at  the 
facility  of  their  choice  pending  approval 
ofthe  facility  by  the  Administrator.  If 
the  facility  is  not  approved  when  the 
patient  is  getting  close  to  the  top  df  the 
hsf ,  the  patient  my  be  transferred  to  an 
approved  center  without  loss  of  wailing 
time.  That  is,  it  is  the  poficy  ofthe 
United  Network  for  Organ  Sharing 
(UNOS)  to  manually  adjust  the  waiting 
time  for  patients  who  transfer  facilities 
so  that  patients  are  credited  wait  time 
from  when  they  were  first  listed.  UNOS 
has  adopted  this  policy  to  encourage 
patients  to  be  transplanted  at  centers 
that  are  most  proficient  in 
transplantation.  Consequently,  no 
Medicare  beneficiaries  would  be 
adversely  impacted  by  this  rule. 

On  the  other  hand,  delay  of  this  final 
notice  until  we  could  publish  a 
proposed  notice  would  result  in  the 
unavailability  of  coverage  of  lung 
transplantion  to  some  facilities  that 
would  meet  the  quality  standards,  due 
to  the  fact  that  the  contractor  in  their 
area  has  not  determined  the  procedure 
to  be  covered  under  Medicare.  In  an 
informal  survey  ofthe  Medicare 
contractors,  we  believe  at  least  16 
contractors  are  not  currently  covering 
lung  transplantation  and  even  do  not 
cover  heart-lung  transplantation. 
Further,  immunosuppressive  drug 
therapy  is  covered  only  if  the  transplant 
is  covered.  Thus,  beneficiaries  currently 
being  denied  coverage  under  local 
contractor  policies  are  excluded  from 
coverage  of  needed  drug  therapy. 
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More  importantly,  we  are  concerned 
that  Medicare  beneficiaries  may  be 
receiving  transplants  in  facilities  that  do 
not  offer  the  assurance  of  high  quaUty 
services  that  are  commensurate  with  the 
criteria  contained  in  this  notice.  That  is. 
given  the  reliance  on  outcome  and 
patient  care  practices  inherent  in  this 
coverage  policy,  we  are  convinced  that 
facilities  meeting  the  criteria  set  forth  in 
this  notice  clearly  provide  significantly 
superior  services  from  a  quality 
perspective  as  demonstrated  by  the 
facility's  patient  care  polices  and 
survival  data.  We  are  concerned  that 
beneficiaries  electing  to  have  lung 
transplants  performed  in  facilities  that 
do  not  meet  this  criteria  may  not  be 
aware  of  the  increased  risk  of  poor 
outcome  that  is  associated  with  this 
decision. 

Further,  we  arc  concerned  that  due  to 
individual  contractor  local  decisions. 
Medicare  program  expenditures  may  be 
spent  in  facilities  that  are  not  yet 
proficient  in  the  procedure  so  as  to 
produce  high  quality  outcomes.  Thus, 
continued  coverage  of  lung  transplants 
in  these  high  risk  situations  may  result 
in  increased  expenditures  for 
complications  that  may  arise  from  the 
transplant  procedure  that  may  have 
been  avoided  had  the  procedure  been 
performed  in  a  facility  that  metUs  these 
criteria. 

Thus,  it  would  be  impracticable, 
unnecessarj'.  and  contrary  to  the  public 
interest  to  delay  this  extension  of 
coverage  until  we  could  publish  a 
proposed  notice  and  solicit  comments 
That  is.  since  no  beneficiaries  are 
disadvantaged  by  this  notice  due  to  the 
construction  of  the  effective  date  in  a 
fashion  that  recognizes  the  coverage  for 
patients  already  on  the  waiting  list  of 
facilities  so  covered,  it  is  impracticable 
and  contrary  to  j^ubUc  interest  to  delay 
implementation  of  these  standards  that 
promote  highest  quality  services  to 
Medicare  beneficiaries  and  the 
extension  of  coverage  to  qualified 
facilities  located  in  areas  where  the 
Medicare  contractor  lotal  poUcy 
€!xcludes  or  restricts  coverage.  We. 
therefore."  find  good  cause  to  waive  prior 
proposed  notice. 

IV.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  FR  documents  published  for 
comment,  we  are  not  able  to 
acknowledge  or  respond  to  thom 
individually.  We  will  consider  all 
comments  we  reoaive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and.  if  we  proceed  with 
a  subsequent  document,  we  will 


rt;spond  to  the  comments  in  that 
document. 

V.  Paperwork  Burden 

This  notice  contains  information 
collection  requirements  that  are  subject 
to  the  Office  of  Management  and  Budget 
approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq).  When  OMB  approves  these 
provisions,  we  will  publish  a  notice  to 
that  effect.  The  information  collection 
concerns  the  requirement  that  a  facility 
that  wishes  to  obuin  Medicare  coverage 
for  lung  transplantation  submit  an 
application  for  approval  and.  once 
approved,  report  events  or  changes  that 
would  affect  its  approved  status.  We 
also  require  that  the  facility  periodically 
submit  data  documenting  such  things  as 
patients  selected  for  transplants, 
protocols  used,  short-  and  long-term 
outcomes  on  patients  who  undergo  lung 
transplantation.  Public  reporting  burden 
for  this  collection  of  information  is 
expected  to  be  100  hours. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  and 
recordkeeping  requirements  should 
direct  them  to  the  OMB  official  whose 
name  appears  in  the  ADDRESSES  section 
of  this  notice. 

VI.  Regulatory  Impact  Analysis 

A.  Introduction 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  use.  601  through  612)  unless 
the  Secretary  certifies  that  a  final  notice 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA.  all 
facilities  that  consider  thera.selves 
capable  of  performing  lung  transplants 
are  considered  to  be  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

In  addition,  section  1102(b)  ofthe  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
notice  that  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  must  also  conform  to  the 
provisions  of  section  604  of  the  RFA. 
For  purposes  of  section  1102(h)  ofthe 
Act.  we  define  a  small  rural  hospital  as 
a  hospital  which  is  located  outside  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

This  notice  will  affec-t  all  facilititjs 
that  are.  or  are  planning  on.  performing 
lung  transplants  and  may  have  an  effef;t 
on  the  ability  of  those  facilities  to 
compete.  We  believe  this  notice  will  not 
have  a  significant  impact  on  a 


substantial  number  of  small  rural 
hospitals  since  it  is  unhkely  that  small 
rural  hospitals  will  be  performing  lung 
transplants-  However,  if  there  are  any. 
they  will  not  be  affected  by  this  notice 
differently  than  any  other  hospital.  We 
have  prepared  the  following  analysis 
which,  in  combination  with  the  other 
sections  of  this  notice,  is  intended  to 
conform  to  the  objectives  ef  the  RFA 
and  section  1102(b)  ofthe  Act. 

B.  Entities  Affected 

This  notice  provides  for  Medicare 
coverage  of  lung  transplants  furnished 
to  patients  with  certain  conditions  in 
facilities  approved  by  HCA\  as  meeting 
the  minimum  criteria  specified  in  the 
notice.  Lung  transplantation,  as  many 
developing  procedures,  grew  rapidly— 
from  11  in  1987  to  535  in  1992. 
However,  donor  availability  is  a 
significant  limitation,  and  the  ra»e  of 
growth  is  slowing— in  1993  on'.v  (o4 
persons,  from  a  waiting  list  of  1.300. 
received  lung  transplants.  Although  we 
do  not  have  complete  data,  based  on 
informal  interviews  with  staff  from  a 
large  sample  of  active  lung  transplant 
programs,  we  believe  only  a  small 
number  of  Medicare  beneficiaries 
(approximately  100)  presently  are  lung 
transplant  candidates  because  of  their 
age  and  the  presence  of  other 
comphcating  conditions.  Our  billing 
data  indicate  that,  in  1993.  Medicare 
contractors  approved  payments 
associated  with  90  transplants. 

Typically,  a  small  number  of  facilities 
are  involved  in  initially  developing 
procedures  such  as  lung  transplantation. 
Asof  Januar>-  1994,  the  niimb«;rof 
medical  institutions  in  the  I'nited  .State> 
with  lung  transplant  programs  had 
grown  to  76  (according  to  information 
from  the  United  Network  for  Organ 
Sharing).  However,  data  indicate  that 
there  still  is  a  conccntratiofi  of 
experience  among  a  much  smaller 
numlKir  of  facilities.  We  believe  that  the 
dejnand  for  lung  transplants  will  grf»w 
as  more  physicians  and  patients 
recognize  lung  transplantation  as  a 
treatment  resulting  in  increased  life 
expectancy  and  in  improved  quality  of 
life,  and  that  the  dematui  will  be  met  by 
facihties  offering  the  procedure. 

The  number  of  lung  transplants 
perfonned  is  dependent  upon  many 
factors,  includjnt!  the  supply  of  suitable 
donor  organs  {<jnly  5  to  10  percent  of 
available  donors  have  lungs  considered 
acceptable  for  transpl.-mtation).  the 
existence  of  qualified  facilities  and 
personnel,  and  the  availabilitv  of 
funding  for  the  procedure. 

Payment  for  lung  transplants  is 
available  from  «)me  third  party 
insurers,  .some  State  Moditkiid  programs. 
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private  funds,  and  public  fund-raising 
efforts.  In  the  absence  of  a  national 
Medicare  coverage  policy,  each  of  the 
Medicare  contractors  uses  its  customary 
review  and  approval  procedures  to 
determine  whether  bills  or  claims 
associated  with  lung  transplants  should 
be  paid. 

Payment  data  indicate  that  Medicare 
beneficiaries  make  up  only  a  small 
portion  of  lung  transplant  recipients. 
The  proportion  of  transplants  covered 
by  Medicare  is  assumed  to  grow  slightly 
over  time — from  13  percent  in  1993  to 
20  percent  in  1995,  and  up  to  24  percent 
in  1999 — as  improved  techniques  allow 
transplantation  of  older  and  disabled 
patients. 

The  United  Network  for  Organ 
Sharing  currently  lists  77  facilities  as 
lung  transplant  centers.  Seven  of  these 
facilities  are  children's  hospitals  and 
not  subi^^t  to  the  criteria  in  sections 
II. B. 1-9  oi  this  notice.  Of  the  remaining 
70  facilitif^s,  40  do  not  maintain  an 
active  ongoing  lung  transplant  program. 
Although  these  facilities  operate  active 
transplant  programs  for  other  organs, 
they  do  lung  transplantation 
sporadically,  sometimes  going  an  entire 
year  without  a  single  lung  transplant. 
These  centers  currently  have  less  than 
10  people  on  their  waiting  list,  and 
based  on  an  informal  survey  of  a  sample 
of  these  centers,  we  estimate  that  it  is 
rare  for  a  Medicare  beneficiary  to  be 
listed  at  one  of  these  centers. 
Consequently,  we  do  not  believe  that 
these  centers  are  significantly  impacted 
by  this  notice. 

Based  on  our  experience  with 
application  of  a  similar  approval 
process  to  liver  transplant  faciUties  and 
review  of  available  data  on  volume,  we 
estimate  that  apphcation  of  the  criteria 
in  this  notice  will  result  in  the  approval 
of  10  to  15  of  the  remaining  30  facilities 
within  the  first  year,  with  the  total 
rising  to  approximately  20  within  the 
next  year.  Thus,  we  expect  to  approve 
at  least  two-thirds  of  the  active  lung 
transplant  programs  within  the  first  2 
years.  Many  of  the  remaining  third  are 
expected  to  qualify  by  the  third  year, 
and  we  estimate  the  addition  to  the  list 
of  approved  facilities  of  at  least  one 
faciUty  per  year  for  several  more  years. 
Ultimately,  we  expect  all  30  of  the 
active  programs  will  be  approved  for 
Medicare  coverage. 

Many  facilities  that  have  performed 
few  lung  transplants  will  not  meet  the 
levels  of  experience  and  success 


required  under  the  facility  criteria. 
However,  some  might  be  found  to  have 
acceptable  clinical  programs  with  an 
adequate  prospect  for  successful 
outcomes.  We  would  encourage  these 
facilities  to  apply  when  they  have 
achieved  that  success.  We  recognize  that 
the  criteria  for  experience,  survival 
rates,  and  facility  commitment  are 
demanding.  However,  our  goal  in 
requiring  facilities  to  meet  certain 
criteria  is  not  to  restrict  competition  but 
to  maintain  the  quality  of  services 
required  by  this  complex  procedure. 

Facilities  that  apply  (or  reapply)  will 
continue  to  be  approved  as  they  come 
to  meet  the  facility  criteria.  There  will 
be  neither  a  cutoff  date  for  receipt  of 
applications  nor  a  limit  on  the  number 
of  approved  facilities.  For  the  purpose 
of  estimating  the  costs  of  covering  lung 
transplants,  we  expect,  by  fiscal  year 
1998,  that  many,  if  not  most,  of  the 
hospitals  actively  performing  lung 
transplants  could  meet  the  criteria  if 
they  desire  Medicare  approval.  We  do 
not  have  any  advance  information  on 
which  facilities  will  apply  or  meet  the 
criteria. 

Medicare  approval  status  could 
eventually  provide  those  hospitals  that 
meet  the  criteria  for  performing  limg 
transplants  with  what  are  perceived  to 
be  advantages  over  non-approved 
facilities.  Ip  addition  to  the  guaranteed 
Medicare  payment  for  approved 
procedures,  these  hospitals  might 
expect  to  see  their  prestige  and  standing 
as  health  care  providers  increase  as  a 
result  of  their  approval  as  a  Medicare 
lung  transplant  center.  This,  in  turn, 
could  enable  them  to  increase  their 
overall  market  share  of  lung  transplants 
and  other  complicated  procedures  at  the 
expense  of  hospitals  that  also  perform 
lung  transplants  but  do  not  meet  our 
criteria.  Therefore,  those  facilities  that 
do  not  meet  the  criteria  may  view  our 
notice  as  having  a  significant  adverse 
effect  on  competition. 

Some  facilities  may  choose  to  not 
apply  for  approval  as  a  transplant 
facility  and  to  discontinue  their 
transplant  programs.  So  as  to  not  curtail 
availability  of  coverage  to  individuals 
currently  on  a  waiting  list  at  a  facility 
now  recognized  by  a  fiscal  intermediary 
under  procedures  in  effect  prior  to  the 
date  of  this  notice,  we  are  making  a 
special  exception.  Lung  transplants 
furnished  by  a  facility  to  a  Medicare 
patient  on  iis  waiting  list  on  the  date  of 
this  notice,  will  continue  to  be  paid  bv 


Medicare  using  the  contractor's  current 
coverage  criteria,  even  if  the  procedure 
occurs  more  than  180  days  after  the 
publication  of  the  notice  and  the  facility 
is  not  approved  under  the  criteria  of  this 
notice  on  the  date  the  transplant  occurs 
Thus,  we  do  not  believe  that  the  criteria 
would  in  any  way  reduce  the  number  or 
availability  of  transplants  to  patients 
that  are  currently  on  a  waiting  list  for 
a  lung  transplant. 

We  expect  that  Medicare  coverage  of 
lung  transplantation  could  prompt 
additional  third  party  payers,  including 
some  State  Medicaid  plans,  to  consider 
covering  this  procedure  and  to  create 
incentives  for  some  facilities  to  establish 
lung  transplant  programs.  However, 
third  party  payers  that  either  already 
cover  or  intend  to  cover  lung  transplants 
are  not  required  to  adopt  our  coverage 
standards. 

C.  Projected  Expenditures  Under 
Medicare 

It  is  difficult  to  make  a  precise 
estimate  of  future  Medicare  costs, 
largely  due  to  the  difficulty  of 
predicting  the  availability  of  donor 
organs  over  the  next  few  years.  All 
dollar  estimates  depend  on  assumptions 
Euid  estimates  related  to  the  number  of 
covered  transplants.  In  1993,  Medicare 
beneficiaries  received  122  of  the  654 
lung  transplants  performed.  In  the 
absence  of  a  national  Medicare  coverage 
pohcy.  Medicare  contractors  approved 
payments  associated  with  90  of  the  122 
transplants. 

Our  projected  estimates  are  based  on 
some  facilities  meeting  our 
requirements  effective  on  the  date  of 
this  notice.  In  developing  these 
estimates,  we  made  assumptions  about 
the  total  number  of  lung  transplants 
performed  nationwide  and  the  future 
rate  of  increase  of  the  number  of 
transplants  performed  at  approved 
facilities.  We  assumed  this  would  go  up 
with  the  number  of  facilities,  but  the 
rate  of  increase  would  level  off  due  to 
competition  for  suitable  recipients  and 
donor  organs.  The  estimates  include  not 
only  the  cost  of  transplantation  in  an 
approved  facility,  but  associated 
immunosuppressive  drugs,  and  follow- 
up  care  resulting  from  the  extension  of 
this  coverage. 

Due  to  the  sensitivity  of  these 
assumptions  and  the  uncertainty  of 
actual  outcomes,  we  view  our  projection 
of  expenditure  increases  as  an  opinion, 
rather  than  an  estimate. 
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1995 
1996 
1997 
1998 
1999 


Fiscal  year 


Projected 
total  num- 
ber of  LTs 


817 

878 

939 

1003 

1068 


Numt)er 
paid  by 
Medicare 
under  cur- 
rent policy 


162(20%) 
183  (21%) 
205  (22%) 
229  (23%) 
254  (24%) 


Medicare 
costs  under 
current  pol- 
icy 

(millions) 


S18 
22 
26 
31 
36 


Number  of 
additional 
LTs  as  a  re- 
sult of  ex- 
panded cov- 
erage 


7 
8 
9 
9 

10 


Additional 
Medicare 

costs 
(millions) 


Si 
2 
3 
3 

4 


P.  Projected  Sdvings  Under  Medicaid 

Medicaid  coverage  of  transplants  is  a 
decision  of  the  individual  State.  As  of 
1990.  lung  transplants  were  covered  by 
15  States.  We  cannot  predict  whether 
Medicare  coverage  will  increase  the 
number  of  State  Medicaid  programs  that 
will  cover  lung  transplants  or  whether 
the  Medicare  coverage  criteria  will 
cause  more  restrictive  policies  than 
would  otherwise  occur.  Medicare 
coverage  of  lung  transplants  will  reduce 
States'  payments  for  transplantation  in 
Medicare  beneficiaries  who  also  qualify 
under  Medicaid.  To  the  extent  that 
Medicare  payment  supplants  Medicaid 
funding,  the  Federal  budget  receives  an 
offset  for  the  Federal  share  of  Medicaid 
expenditures.  Under  current  policy,  we 
estimate  the  annual  offset  to  be  $5 
million. 

E.  Alternative^  Considered 

We  considered  allowing  all  Medicare 
participating  hospitals  to  establish 
transplant  programs  without  additional 
facility  criteria.  Our  major  reason  for 
rejecting  this  alternative  was  that  it 
would  permit  uncontrolled  proliferation 
of  transplant  facilities,  raising  questions 
about  the  quality  of  services,  given  the 
limited  availability  of  donor  organs  and 
experienced  teams.  Further,  because  the 
procedure  would  be  spread  among  a 
larger  number  of  facilities,  it  is  likely 
the  average  experience  level  would  be 
lower  and  would  probably  result  in 
lower  success  and  survival  rates  among 
recipients.  Our  responsibilities  for  the 
well-being  of  Medicare  beneficiaries  and 
for  the  prudent  expenditure  of  Medicare 
trust  funds  dictate  that  we  pursue  a 
cautious  policy  with  respect  to  a 
procedure  as  complex  as  lung 
transplantation! 

F.  Conclusion    ' 

We  believe  thjat  the  criteria  we  have 
developed  are  the  most  effective  means 
available  to  ensure  that  the  lung 
transplants  that  are  made  available  to 
Medicare  beneficiaries  are  provided  in  a 
safe  and  effective  manner  so  that  they 
can  be  considered  to  be  reasonable  and 
necessary  within  the  meaning  of  the     ■ 
law.  We  believe  that  the  conditions  set 


forth  in  this  notice  would  maintain  the 
quality  of  scr\'ices  required  by  this 
complex  procedure,  provide  Medicare 
coverage  of  the  procedure  only  at 
facilities  and  under  conditions  that  have 
been  shown  to  be  safe  and  effective,  and 
allow  entry  of  new  qualified  providers. 
Although  the  criteria  are  somewhat 
restrictive,  we  believe  this  approach  is 
justified,  particularly  in  view  of  the 
typical  relationship  between  experience 
and  quality  of  service. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

Authority:  Section  1862(a)(1)(A)  of  the 
Social  Security  Act  (42  U.S.C.  1395y(a)). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773  Medicare— Hospital 
insurance  Program:  and  No.  13.774. 
Medicare — Supplementary'  Medical 
ln.suranre  Program) 

Diited:  September  26,  1994. 
Bruce  C.  Vladeck, 

Administrator,  Hfahh  Care  Financing 
Administration. 

Dated:  December  7.  1994. 
Donna  E.  Shalala, 
Secretary. 
IFR  Doc.  9.5-2559  Filed  2-1-95:  8:45  am] 
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National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d]  of  the 
Federal  Advisorv'  Committee  Act,  as 
amended  (5  U.S.'C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual  grant 

applications 
Name  of  SEP:  Chemistry  and  Related 

Sciences 
Date:  February  9. 1995 
Time:  1:00  p.m. 
Place:  NTH,  Westwood  Building.  Room  426A. 

Telephone  Conference 
Contact  Person:  Dr.  Martin  Padarathsingh.' 

Scientific  Review  Admin..  5333  Westbard 

Ave.,  Room  42f.A,  Bethesda,  MD  20892 

(301)  594-7]a2 


Name  of  SEP:  Behavioral  and  Neiir()S(  it-m  us 

Dale:  February  22.  1995 

Time:  2:00  p.m. 

Place:  NIH,  Westwood  Building.  Room  .)()j. 

Telephone  Conference 
Contact  Person:  Dr  Peggy  McCardle. 

Scientific  Review  Adniinistrator.  5.t.33 

Westbard  Ave..  Room  305.  Bethesda.  Ml) 

20892,(301)594-7293 

Name  of  SEP:  .Multidisciplinar\  SriiHtis 

Date:  February  26-28.  1995 

Time:  7:00  p.m. 

Place:  LaCuardia  Mariott  Airport  UoUf{  .New 

York  City.  NY 
Contact  Person:  Dr.  Nabeeh  Moui-ad. 

Scientific  Review  .Administrator,  5333 

Westbard  Ave..  Room  2A04.  Bethesda  Ml) 

20892.(301)  594-7213 

Name  of  SEP:  Multidisciplinary  Sciem  es 

Date:  March  2-3.  1995 

Time:  8:30  a.m. 

Place:  Embassy  Suites.  Washington.  DC. 

Contact  Person:  Dr.  Donald  .Schneider. 
Scientific  Review  Administralor.  5333 
Westbard  Ave..  Room  2A05.  Bethesda.  MD 
20892,  (301)  594-7053 

Name  of  SEP:  Behavioral  and  .Neurcsciences 
Date:  Marr:h  7-8.  1995 
Time:  8:30  a.m. 

Place:  Hyatt  Regency.  Bethesda.  MD 
Contact  Person:  Dr.  Peggy  McCardle. 
Scientific  Review  .Administrator,  5333 
Westbard  Ave..  Room  305,  Bethesda.  MD 
20892,  (301)  594-7293 
Name  of  SEP:  Clinical  Sciences 
Date:  March  8,  1995 
Time:  8:30  a.m. 

Place:  Bethesda  Marriott  Hotel,  Bethesda.  Ml) 
Contact  Person:  Dr  Harold  Davidson, 
Scientific  Review  Administrator  5333 
Westbard  Ave..  Room  354A,  Bethesda  MD 
20892.(301)594-7313 
Name  cf  SEP:  Clinical  Sciences 
Date:  March  21.  1995 
Tim.e:  3:00  p.m. 
Place:  NIH.  Westwood  Building.  Room  35.-.B. 

Telephone  Conference 
Contact  Person:  Dr  Jerrold  Fried.  Scientific 
Review  Administrator.  5333  We.stbard 
Ave..  Roo.-n  355B,  Bethesda,  MD  20892 
(301)594-7261 
Purpose/Agenda.  To  review  Small  Business 
Innovation  Research  Program  grant 
applications 
Name  of  SEP:  Biological  and  Physiologii  al 

Sciences 
Date:  February  17.  1995 
Time:  2:30  p.m. 

Place:  Crowne  Plaza.  Ror.kville.  MD 
Contact  Person:  Dr  Abubakar  Shaikh. 
Scientific  Review  Administrator.  5333 
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Westbard  Ave.,  Room  218A,  Bethesda.  MD 
20892,  (301)  594-7368 

Name  of  SEP:  Multidisciplinary  Sciences 

Date:  March  1-3, 1995 

Time:  8:00  a.m. 

Place:  Holiday  Inn.  Bethesda,  MD 

Contact  Person:  Dr.  Dharam  Dhindsa, 
Scientific  Review  Administrator,  5333 
Westbard  Ave..  Room  2A15A.  Bethesda. 
MD  20892.  (301)  594-7683 

.  Name  of  SEP:  Multidisciplinary  Sciences 

Date:  March  5-6,  1995 

Time:  5:00  p.m. 

Place:  Embassy  Suites.  Washington.  DC 

Contact  Person:  Dr.  Richard  Panniers, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  2A17,  Bethesda,  MD 
20892,  (301)  594-7348 

Name  of  SEP:  Multidisciplinary  Sciences 

Date:  March  6-7, 1995 

Time:  8:30  a.m. 

Place:  Chevy  Chase  Holiday  Inn,  Chex'y 

Chase.  MD 
Contact  Person:  Dr.  Donald  Schneider, 

Scientific  Review  Administrator,  5333 

Westbard  Ave.,  Room  2A05,  Bethesda,  MD 

20892.  (301)  594-7053 

Name  of  SEP:  Multidisciplinary  Sciences 

Date:  March  6-8.  1995 

Time:  7:00  a.m. 

Place:  Bethesda  Marriott  Hotel,  Bethesda,  MD 

Contact  Person:  Dr.  Nabeeh  Mourad, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  2A04,  Bethesda,  MD 
20892,  (301)  594-7213 

Name  of  SEP:  Multidisciplinary  Sciences 

Date:  March  7-9, 1995 

Time:  7:00  p.m. 

Place:  Embassy  Suites,  Washington.  DC 

Contact  Person:  Dr.  Richard  Panniers, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  2A17,  Bethesda,  MD 
20892,  (301)  594-7348 

Name  of  SEP:  Multidisciplinary  Sciences 

Date:  March  7-9,  1995 

Time:  8:30  a.m. 

Place:  Chevy  Chase  Holiday  Inn,  Chevy 

Chase,  MD 
Contact  Person:  Dr.  Donald  Schneider, 

Scientific  Review  Administrator,  5333 

Westbard  Ave.,  Room  2A05.  Bethesda.  MD 

20892,  (301)  594-7053 

Name  of  SEP:  Multidisciplinary  Sciences 

Date:  March  12-14, 1995 

Time:  7:00  p.m. 

Place:  Chew  Chase  Holiday  Inn,  Chevy 

Chase,  MD 
Contact  Person:  Dr.  Nadarajen  Vydeligum, 

Scientific  Review  Admin.,  5333  Westbard 

Ave.,  Room  2A07B,  Bethesda,  MD  20892. 

(301)  594-7350 

Name  of  SEP:  Multidisciplinary  Sciences 

Date:  March  13. 1995 

Time:  8:00  a.m. 

Place:  McLean  Hilton,  McLean,  VA 

Contact  Person:  Dr.  Eileen  Bradley,  Scientific 
Review  Administrator,  5333  Westbard 
Ave.,  Room  2A10,  Bethesda,  MD  20892. 
(301)  594-7188 

Name  of  SEP:  Multidisciplinary  Sciences 
Date:  March  16-17,  1995 
Time:  8:00  a.m. 

Place:  Crowne  Plaza,  Rockville,  MD 
Contact  Person:  Dr.  Bill  Bunnag,  Scientific 
Review  Administrator,  5333  Westbard 


Ave.,  Room  2A07A.  Bethesda,  MD  20892, 
(.301)  594-7360 

Name  of  SEP:  Multidi.sciplinarv  Sciences 

Date:  March  16-18,  1995 

Time:  8:00  a.m. 

Place:  Georgetown  Holiday  Inn.  Washington, 

DC 
Contact  Person:  Dr.  Marjam  Behar,  Scientific 

Review  Administrator.  5333  Westbard 

Ave..  Room  2A11A.  Bethesda,  .MD  20892. 

(301)  594-7376 

Name  of  SEP:  Multidisciplinary  Sciences 

Date:  March  26-28,  1995 

Time:  7:00  p.m. 

Place:  Crowne  Plaza,  Rockville,  MD 

Contact  Person:  Dr.  Nadarajen  Vydelingum, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  2A07B.  Bethesda,  MD  20892, 
(301) 594-7350 

Name  of  SEP:  Multidisciplinary  Sciences 

Date:  March  30-31,  1995 

Time:  8:00  a.m. 

Place:  Crowne  Plaza.  Rockville.  MD 

Contact  Person:  Dr.  Bill  Bunnag.  Scientific 
Review  Administrator.  5333  VVestbard 
Ave.,  Room  2A07A,  Bethesda,  MD  20892, 
(301)  594-7360. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878. 
93.892.  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  January  27.  1995. 
Susan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
|FR  Doc.  95-2535  Filed  2-1-95;  8:45  am) 
BILUNG  CODE  414»-01-M 


Health  Resources  and  Services 
Administration 

Notice  of  Filing  of  Annual  Report  of 
Federal  Advisory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Public  Law  92-463.  the 
Annual  Report  for  the  following  Health 
Resources  and  Service  Administration's 
Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Congress: 

National  Advisory  Committee  on 
Rural  Health  Copies  are  available  to  the 
public  for  inspection  at  the  Library  of 
Congress  Newspaper  and  Ciurent 
Periodical  Reading  Room,  Room  1026, 
Thomas  Jefferson  Building,  Second 
Street  and  Independence  Avenue,  S.E., 


Washington,  D.  C.  Copies  may  be 
obtained  from:  Dena  S.  Puskin.  Sc.D., 
Executive  Secretary.  National  Advisory 
Committee  on  Rural  Health,  Room  9-05. 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  Telephone 
(301)443-0836. 

Dated:  January  27. 1995. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 
HRSA. 

jFR  Doc.  95-2505  Filed  2-1-95;  8:45  am) 

BILLING  COOE  4160-1S-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-95-3839;  FR~3822-N-02] 

NOFA  for  the  Public  and  Indian 
Housing  Drug  Elimination  Program 
(PHDEP);  Correction 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  funding  availability 
(NOFA)  for  fiscal  year  1995;  correction. 

SUMMARY:  On  January  5.  1995  (59  FR 
1846).  HUD  published  a  NOFA  that 
announced  FY  1995  funding  of 
$250,391,741  under  the  Public  and 
Indian  Housing  Drug  Elimination 
Program  (PHDEP)  for  use  in  eliminating 
drug-related  crime.  The  purpose  of  this 
notice  is  to  make  corrections  to  the 
section  specifying  eligible  applicants  for 
one  of  the  activities  under  the  NOFA 
and  to  the  number  of  points  in  one  of 
the  selection  criteria. 
DATES:  The  original  application 
deadline  date  is  not  changed. 
Applications  must  be  received  at  the 
local  HUD  Field  Office  on  or  before 
Friday,  April  14, 1995,  at  3:00  p.m., 
local  time.  This  application  deadline  is 
firm  as  to  date  and  hour.  In  the  interest 
of  fairness  to  all  competing  applicants, 
the  Department  will  treat  as  ineligible 
for  consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  accoimt 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by  any 
imanticipated  or  delivery-related 
problems.  A  Facsimile  (FAX)  is  not 
acceptable. 

FOR  FURTHER  INFORMATION  ON  THE  PUBUC 
AND  INDIAN  HOUSING  DRUG  ELIMINATION 
PROGRAM,  PUBLIC  HOUSING,  CONTACT:  The 
local  HUD  Field  Office,  Director,  Public 
Housing  Division  (Appendix  "A"  of  this 
NOFA),  or  Malcolm  E.  Main,  Crime 
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Prevention  and  Security  Division 
(CPSD),  Office  of  Community  Relations 
and  Involvem^t  (OCRI).  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development.  Room  4116, 
451  Seventh  Street.  SVV..  Washington. 
DC  20410.  telephone  (202)  708-1197.  A 
telecommunications  device  for  hearing 
or  speech  impaired  persons  (TDD)  is 
available  at  (202)  708-0850.  (These  are 
not  toll-free  telephone  numbers.) 
FOR  FURTHER  INFORMATION  ON  THE  PUBLIC 
AND  INDIAN  HOUSING  DRUG  ELIMINATION 
PROGRAM  FOR  NATIVE  AMERICAN 
PROGRAMS  CONTACT:  The  local  HLID 
Field  Office  Administrator.  Office  of 
Native  American  Programs  (Appendix 
"A"  of  this  NOFA).  or  Tracy  Outlaw. 
Office  of  Native  American  Programs, 
Public  and  Indian  Housing.  Department 
of  Housing  and  Urban  Development, 
Room  B133,  451  Seventh  Street,  SVV., 
Washington,  DC  20410.  telephone  (202) 
708-0088.  A  telecommunications  device 
for  hearing  or  speech  impaired  persons 
(TDD)  is  available  at  (202)  708-0850. 
(These  are  not  toll-free  telephone 
numbers.) 

FOR  FURTHER  INFORMATION  REGARDING 
ASSISTED  (NON-PUBLIC  AND  INDIAN) 
HOUSING  DRUG  ELIMINATION  PROGRAM 
CONTACT:  Lessley  Wiles.  Office  of 
Multifamily  Housing  Management, 
Department  of  Housing  and  Urban 
Development,  Room  6176.  451  Seventh 
Street  SW..  Washington,  DC  20410. 
Telephone  (202)  708-2654.  TDD 
number  (202)  708-4594.  (These  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Funding  Availability  (NOFA) 
announcing  HUD's  Fiscal  Year  (FY) 
1995  funding  of  8250,391. 741  under  the 
Public  and  Indian  Housing  Drug 
Elimination  Program  fPHDEF)  was 
published  on  January  5.  1995  (59  FR 
1846).  This  notice  makes  several 
corrections  to  the  FY  1995  PHDEP 
NOFA. 

The  first  sentence  of  Paragraph 
I(c)(l)(i)  of  the  NOFA  reads: 
"Contracting  for  pecurity  guard 
personnel  services  in  public  and  Indian 
housing  developments  proposed  for 
funding  is  permitted  under  this 
program."  The  phrase  "or  emplovment 
oF'  should  have  followed  the  word 
"Contracting"  in  that  sentence.  This 
notice  inserts  the  missing  phrase. 

Paragraph  I.(c)(l)(ii}  of  the  NOFA, 
Employment  of  Housing  Authority 
Police,  which  lists  housing  authorities 
eligible  to  apply  because  thcv  have  their 
own  housing  authority  (HA)  police 
department,  did  not  include  the  HA  for 
Buffalo,  NY.  In  addition,  the  listing  for 
the  New  York  City  Department  of 
Housing  Preservation  and  Development, 


NYC.  NY.  should  have  read;  New  York 
City  Public  Housing  Authority.  NYC. 
NY.  This  notice  corrects  the  January  5 
1995  PHDEP  NOFA  by  republishing  the 
entire  list  of  eligible  applicants  under 
paragraph  I.(c)(l)(ii)  to  add  the  one 
omitted  HA  to  the  list,  and  to  amend  the 
listing  for  the  New  York  Citv  Public 
Housing  Authority. 

The  second  sentence  of  Paragraph 
I(c)(5)(i)  of  the  NOFA  reads:  "Members 
must  be  volunteers  and  must  be  tenants 
of  the  public  and  Indian  housing 
development  diat  the  tenant  (resident) 
patrol  represents."  This  notice  deletes 
the  phrase  "that  the  tenant  (resident) 
patrol  represents"  and  replaces  it  with 
the  phrase  "housing  authority." 

Accordingly.  FR  Doc.  95-260.  the  FY 
1995  NOFA  for  the  Public  and  Indian 
Housing  Drug  Elimination  Program 
(PHDEP).  published  in  the  Federal 
Register  on  January  5.  1995  (60  FR 
1846)  is  corrected  as  follows; 

1.  On  page  1848,  in  column  3, 
paragraph  I.(c)(l)(i).  on  page  1849.  in 
columns  1  and  2,  paragraph  I.(c)(l)(ii) 
(1)  through  (11).  and  on  page  1851.  in 
column  3.  the  second  sentence  in 
paragraph  I.(c)(5)(i)  are  corrected  to  read 
as  follows: 

I.  Purpose  and  Substantive  Description 

•         •         •         »         « 

(c)*    •    * 

(D*   •   • 

(i)  Contracted  Security  Guard 
Personnel.  Contracting  for/or 
employment  of  security  guard  personnel 
services  in  public  and  Indian  housing 
developments  proposed  for  funding  is 
permitted  under  this  program. 
Contracting  for  security  guard  personnel 
services  is  defined  as  a  competitive 
process  in  which  individual  companies 
and/or  individuals  participate. 

(ii)  Employment  of  Housing  Authoritv 
Police.  Employment  of  additional 
housing  authority  police  officers  is 
permitted  only  by  housing  authorities 
that  already  have  their  own  housing 
authority  police  departments,  which  are 
theipilowing  housing  authorities; 

(1)  Baltimore  HA  and  Community 
Development,  Baltimore,  MD 

(2)  Boston  HA.  Boston,  MA 

(3)  Buffalo  HA.  Buffalo.  NY. 

(4)  Chicago  HA.  Chicago,  IL. 

(5)  Cuvahoga  Metropolitan  HA 
Cleveland.  OH. 

(6)  HA  of  the  Citv  of  Los  Angeles.  LA. 
CA. 

(7)  HA  of  the  Citv  of  Waterburv. 
Waterbur\'.  CT. 

(8)  HA  of  the  Citv  of  Oakland. 
Oakland.  CA. 

(9)  HA  of  the  Citv  of  Pittsburgh, 
Pittsburgh,  PA. 

(10)  New  York  Citv  Public  HA.  NYC. 
NY. 


(11)  Philadelphia  HA,  Philadelphia, 
PA.  ^ 

(12)  Virgin  Islands  HA,  Virgin  Islands. 

•  *         •         •         • 

(5)  Voluntary  Tenant  Patrols. 

(i)  The  provision  of  training, 
communications  equipment,  and  other 
related  equipment  (including  uniforms), 
for  use  by  voluntary  tenant  patrols 
acting  in  cooperation  with  officials  of 
local  law  enforcement  agencies  is 
permitted  under  this  program.  Members 
(residents)  must  be  volunteers  and  must 
be  tenants  of  the  public  and  Indian 
housing  development(s)/housing 
authority.  *   •   • 

•  •         »         •         » 

Dated:  Janua.'y  25.  1995. 
)oscph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing 

If'R  1)<K..  95-25fil  Filed  2-1-95;  8:-J5  iiir:| 
BILLING  COOE  4210~33-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Section  4(e)  Conditions  for  the  Kerr 
Hydroelectric  Project,  Montana 

AGENCY:  Department  of  the  Interior. 

ACTION:  Extension  of  public  comment 
period. 


SUMMARY:  On  November  22.  1.994  (59  IK 

(lOlnti).  the  Department  of  the  Interior 
published  a  notice  of  availahilitv  and  a 
request  for  comment  regarding  its 
propo.sed  Section  4(e)  conditions  fi.r  the 
Kerr  Hydroelectric  Project  license.  The 
public  comment  period  was 
subsoqucntlv  extended  on  December  1'* 
1994  (.->9  FR  65379).  In  an  effort  to  allow 
more  time  for  public  partic  ipation  the 
Department  is  extending  the  comment 
period  through  March  7,  1995.  Pur<iiaiit 
to  the  Federal  Power  Act,  16  U'.S.C. 
797(e).  the  propo.sed  Section  4(e) 
i.onditions  provide  for  the  adequate 
protection  and  utilization  of  the 
Flathead  Indian  Reser\ation  and  the 
Flatl'.oad  Waterfowl  Production  .Area 
admiiu'stered  by  the  Fish  and  Wildlife 
Service. 

DATES:  The  Department  will  consider  all 
comments  on  the  proposed  Section  4(e) 
conditions  received  on  or  before  March 
7. 1995  in  the  fornnilation  of  the 
Secretar\'s  final  Section  4(e)  tonilitions 
for  the  Kerr  Hydroelectric  Project. 
ADDRESSES:  Comments  should  be  sent  to 
Anne  Crichton.  Department  of  the 
Interior.  Office  of  the  Solicitor.  l«4'i  C 
Street  NW..  Mail  Stop  61.50. 
Washington.  IX:  20240. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Janice  Schneidor.  Department  of  the 
Inferior.  Office  of  the  Solicitor.  1849  C 
Street  N\V.,  Mail  Stop  6456. 
Washington,  DC  20240.  202-208-6967. 
SUPPLEMENTARY  INFORMATION:  The 
November  22.  1994  (59  FR  60158)  notice 
of  availability  and  request  for  comment 
provided  a  30  day  period  during  which 
the  Department  would  receive 
comments  regarding  its  proposed 
Section  4(e)  conditions  for  the  Kerr 
Hydroelectric  Project.  Piu^uant  to  the 
Federal  Power  Act,  16  U.S.C.  797(e),  the 
proposed  Section  4(e)  conditions 
provide  for  the  adequate  protection  and 
utilization  of  the  Flathead  Indian 
Reser\'ation  and  the  Flathead  Waterfowl 
Production  Area  administered  by  the 
Fish  and  Wildlife  Service.  The  proposed 
conditions  for  the  Flathead  Indian 
Reservation  provide  for  the  imposition 
of  a  base  load  operational  scenario  at  the 
Kerr  Project.  This  operational  scenario 
precludes  the  use  of  Kerr  Dam  as  a  load 
regulating  or  peak  power  generation 
facility,  and  requires  minimum  flows, 
certain  restrictions  on  flow  fluctuations 
(ramping  rates),  and  a  two  year  ramping 
rate  study.  In  addition,  the  proposed 
conditions  provide  for  non-operational 
measures  designed  to  protect  and 
provide  for  adequate  utilization  of  the 
Flathead  Indian  Reservation  in 
conjunction  with  operational  measures. 
The  non-operational  measures  include 
the  development  of  a  Fish  and  Wildlife 
Implementation  Strategy,  development 
of  an  operational  rule  curve,  habitat 
acquisition,'  habitat  development, 
fishery  supplementation  and 
rcintroduction,  development  of 
recreational  resources,  and  the 
identification  and  projection  of  cultural 
resources  on  the  Flathead  Indian 
Reservation.  The  proposed  conditions 
for  the  Flathead  Waterfowl  Production 
Area  provide  for  the  imposition  of 
erosion  control  on  the  north  shore  of 
Flathead  Lake  and  the  upper  Flathead 
River,  island  restoration,  and  habitat 
acquisition  and  development.  The  costs 
of  all  measures  will  be  borne  bv  the 
project  licensees. 

On  December  19.  1994.  the 
Department  extended  the  public 
comment  period  and  announced  the 
availability  of  two  technical  documents 
that  support  the  proposed  Section  4(e) 
conditions,  the  "Kerr  Hydro-electric 
Project  Report"  by  Stetson  Engineers, 
Inc.,  and  "An  Evaluation  of  the  Wildlife 
Components  of  the  Kerr  Dam  Project 
Mitigation  and  ManagtMnent  Plan  and 
Recommended  Section  4(e)  Articles"  by 


'  The  habitat  acquisition  component  of  the 
proposed  Section  4(e)  conditions  has  recently  been 
amended. 


BioSystems  Analysis,  Inc.  Due  to 
unforeseen  delays  in  the  public  release 
of  the  report  entitled  "An  Evaluation  of 
the  Wildlife  Components  of  the  Ken- 
Dam  Project  Mitigation  and 
Management  Plan  and  Recommended 
Section  4(e)  Articles,"  the  Department  is 
extending  the  public  comment  period 
until  March  7,  1995.  The  comment 
period,  which  began  on  November  22, 
1994,  therefore,  consists  of  a  total  of  105 
days.  All  comments  are  due  to  the 
Department  on  or  before  March  7, 1994. 
The  proposed  conditions  and  the  above 
referenced  reports  are  available  for 
review  and  copying  at  the  Department 
of  the  Interior,  1849  C  Street  NW., 
Washington,  DC  in  room  6443.  Copies  of 
the  proposed  Section  4(e)  conditions 
and  the  above  referenced  reports  will  be 
made  available  to  all  interested  parties 
upon  request. 

Dated:  January  30.  1995. 

Willie  R.  Taylor, 

Director.  Office  of  Environmental  Policy  and 
Compliance. 

|FR  Doc.  95-2598  Filed  2-1-95;  8;45  am) 

BILUNO  CODE  4310-02-M 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  ef 
seq.y. 

PRT-798085 

Applicant:Los  Angeles  Zoo,  Los  Angeles, 
CA. 

The  applicant  requests  a  permit  to 
import  a  female  captive-bred  Andean 
condor  (Vu/furegryphus)  from  the 
Buenos  Aires  Zoo,  Buenos  Aires, 
Argentina,  for  the  purpose  of 
enhancement  of  propagation  and 
survival  of  the  species  through  capli\^- 
breeding. 

PRT-798.343 

Applicant:Top  Cats,  Ltd.,  New  Hill,  NC 

The  applicant  requests  a  permit  to 
import  one  male  captive-bred  bengal 
tiger  (Panthera  tigris]  and  a  one  female 
captive-bred  leopard  [Panthera  pardus) 
from  Nikki  Riddell,  London.  England, 
for  the  purpose  of  enhancement  of 
survival  of  the  species  through 
conservation  education. 
FRT-783660 
Applicant:  Keith  A.  Evans.  Las  Vegas.  NV. 

The  applicant  request  a  permit  to 
export  and  reimport  a  pair  of  captive- 


bred  leopards  [Panthera  pardus],  a  pair 
of  captive-born  snow  leopards  [Panthera 
uncia]  and  one  male  and  two  female 
captive-born  tigers  [Panthera  tigris)  to 
and  from  Europe,  for  the  purpose  of 
enhancement  of  survival  of  the  species 
through  conservation  education. 
PRT-798280 

Applicant:  Cluck  Equine  Res.  Ctr..  University 
of  Kentucky.  Lexington.  KY. 

The  applicant  requests  a  permit  to 
import  from  Canada  and  Australia 
biological  samples  of  blood  and  DNA 
from  captive  held  zoo  animals  of  the 
following  species:  Przewalski's  horse 
[Equus  przewalskii),  Grevy's  zebra  (£. 
grevyj),  Asian  wild  ass  [E.  hemionus), 
Hartmann's  mountain  zebra  [E.  zebra 
hartemannae),  cape  mountain  zebra  [E. 
zebra  zebra),  African  wild  ass  [E. 
africanus),  black  rhinoceros  [Diceros 
bicornis),  Sumatran  rhinoceros 
[Dicerorhinus  sumatrensis),  and  nothern 
white  rhinoceros  [Ceratotherium  simum 
cottoni),  taken  in  the  course  of  normal 
husbandry  procedures  for  the  purpose 
of  scientific  research  on  equine 
evolution. 
PRT-798281 

i4pp//con<;  Gluck  Equine  Res.  Ctr.,  University 
of  Kentucky,  Lexington,  KY. 

The  applicant  requests  a  permit  to 
export  to  Australia  samples  of  purified 
DNA  of  endangered  and  threatened 
equines  and  rhinoceros  listed  in  PRT- 
798281  (above)  for  the  purpose  of 
scientific  research  on  equine  evolution. 
PRT-798275 

Applicant:  Ringling  Bros,  and  Barnum  & 
Bailey  Circus,  Vienna.  VA. 

The  applicant  requests  a  permit  to 
export  and  re-import  2  captive-born  and 
7  captive-held  Asian  elephants  [Elaphus 
maximus)  to/from  the  Palacio  de  los 
Deportes  in  Mexico  City,  Mexico,  for  the 
purpose  of  enhancement  of  survival  of 
the  species  through  conservation 
education. 

Written  data  or  comments  should  be' 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c),  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  anv 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
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Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104)- 
FAX:  (703/358-2281). 

Dated:  January  27, 1995. 
Caroline  AndcfMn. 

Acting  Chief  Branch  of  Permits.  Office- of 
Management  Authority. 
IFK  Doc.  95-2532  Filed  2-1-95:  8:45  am) 
BtLUNO  COOE  43te-6»-P 


Klamath  River  Basin  Fisheries  Task 
Force;  Meeting 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  this  notice 
announces  a  meeting  of  the  Klamath 
River  Basin  Fisheries  Task  Force, 
established  under  the  authority  of  the 
Klamath  River  Basin  Fisherj'  Resources 
Restoration  Act.  The  meeting  is  open  to 
the  public. 

DATES:  The  Klamath  River  Basin 
Fisheries  Task  Force  will  meet  from  8 
a.m.  to  5:30  p.m.  on  Thursday,  February 
16,  1995,  and  Irom  8  a.m.  to  12:30  p.m. 
on  Friday,  February  17,  1995. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Eagle  House  Hotel.  2nd  and  C 
Streets,  Eureka,  California  95501. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Ronald  A.  Iverson.  Project  Leader. 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1006  (1215  South  Main.  .Suite  212). 
Yreka,  California  96097-1006, 
telephone  (916)  842-5763. 
SUPPLEMENTARY  INFORMATION:  The 
principal  agenda  items  at  this  moeling 
will  be:  Review?  a  final  DRAFT  of  a 
restoration  plart  amendment  which  will 
expand  the  Klamath  Restoration 
program  into  the  upper  Klamath  Basin 
and  initiate  another  round  of  public 
review,  or,  if  a  final  DRAFT  is  not 
prepared,  decide  upon  options  to  plan 
long-range  fishery  restoration  in  the 
upper  Klamath  Basin;  decide  how  the 
Task  Force  can  best  make  water 
allocation  recommendations  to  the 
Bureau  of  Reclamation  for  the  Klamath 
Project  consistent  with  Klamath 
Restoration  Act  Goals;  decide  how  carry 
over  funds  can  be  used  for  instream 
flow  studies  below  Iron  Gate  Dam  this 
year;  consider  a  feasibility  study  to 
improve  water  quality,  quantity,  and 
timing  of  flows  for  fish  habitat  below 
Klamath  River  reservoirs  to  improve 
downstream  fish  habitat;  recommend  an 
approach  to  the  1995  mid  term 
evaluation  of  the  Klamath  Restoration 
Prc^ram;  consider  an  award  to  recognize 
agriculture/private  lands  cooperative 
efforts  in  the  restoration  of  Klamath 


anadromous  fish  runs;  review 
recommendations  regarding  minimizing 
the  impacts  of  Iron  Gate  hatchery  fish 
on  natural  stocks;  review  Technical 
Team  progress  towards  recommended 
measures  which  may  prevent  fisting  of 
Klamath  River  Spring  Chinook  under 
the  Endangered  Species  Act. 

For  background  information  on  the 
Task  Force,  please  refer  to  the  notice  of 
their  initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8,  1987  (52  FR 
25039). 

Dated:  {anuary  26. 1995. 

Thomas  Dwyer. 

Acting  Regional  Director.  U.S.  Fish  and 
Wildlife  Senice. 

iFR  Dot.  95-2538  Filed  2-1-95:  8:45  am] 
BILUNG  COOE  4310-65-M 


Bureau  of  Land  Management 

tNV-«30-143(M)1;  N-68941J 

Notice  of  Realty  Action:  Commercial 
Lease 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Lease  of  public  lands  for 
commercial  purposes. 

SUMMARY:  The  following  described 
public  land  in  near  Jean.  Clark  County. 
Nevada  has  been  e.xamined  and  found 
suitable  for  lease  under  section  302  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1732).  The  land  is  proposed  to  be  used 
as  a  shooting  sports,  educational,  and 
safety  training  complex. 

Mount  Diablo  Meridian.  Nevada 

Complex 

T.  24  .S  .  R.  60  K.. 

Sec.  2.5:SVzNWV«.  S«/z. 

S..-C.  26:  EV2SE'/«. 
V.  24  y..  R.  61  E., 

Sec.  30:  EV2NE'/«.  SE'/..  S"..Nfc->/4SEV« 
SVzSW'/,. 

Sec.  36:  NVz. 

Containing  1 140  acres,  mure  or  less. 
Buffer  Zone 

T  24S.,R.  GOE.. 

Sec.  23:  SE'ASEV. 

Sec.  24:  SVzSVz. 

Sec.  25:  NVzNW'/,,  NEV«. 

Sec.  26:  E'/tNEV4. 
T.  24  S.,  R.  61  E.. 

Sec.  19:  SV2SV2. 

Sec.  20:  SWV4SW'/4. 

Sec.  29:  WViWVz. 

Sec.  30:  NWV4.  WV^NE'A.  NW\.SWV4 
.\'V.:NEV4SWV«. 

Sec.  31:  N'/i. 

Sec.  32:  W'/iNVV'A. 

Containing  1580  acres,  more  or  less. 

The  lease  is  consistent  with  current 
Bureau  planning  for  this  area  and  would 
be  in  the  public  interest.  The  lease. 


when  issued,  will  be  subject  to  the 
provisions  of  applicable  regulations  of 
the  Secretary  of  the  Interior.  Detailed 
information  concerning  this  action  is 
available  for  review  at  the  office  of  tht; 
Bureau  of  Land  Management,  Las  Vegas 
District,  4765  W.  Vegas  Drive,  Las 
Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  de.scribed 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  leasing  under  the 
mineral  leasing  laws  and  disposals 
under  the  mineral  disposal  laws  Ftrr  a 
period  of  45  days  fi-om  tJie  dat"  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager,  Las 
Vegas  District,  P.  O.  Box  26569.  I.as 
Vegas.  Nevada  89126.  Any  adverse 
comments  will  be  reviewed  by  the  Stat.; 
Director. 

In  the  absence  of  any  adverse; 
comments,  the  classification  of  the  l;itul 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  Tlir? 
lands  will  not  be  offered  for  lease  uotil 
after  the  classification  becomes 
effective. 

Dated:  January  25,  1995. 
Bruce  Daw!>on, 

Acting  District  Manager,  Lo.v  Vega.i.  NV 
IFR  Doc.  ()'>-2517  Filed  2-1-95;  8:4';  .inij 
BILUNG  COOE  4310-MC-P 


Bureau  of  Reclamation 

(FES  95-2] 

Narrows  Project,  Utah;  Availability  for 
Final  Environmental  Impact  Statement 

AGENCY:  Bureau  of  Reclamation. 
Interior. 

ACTION:  .Notice  of  availability  for  final 
environmental  impact  statement  for  the 
Narrows  Prcject,  Sanpete  Countv.  Utah- 
INT-FEIS-95-2. 

SUMMARY:  Pursuant  to  the  Nati(»nal 
Environmental  PoUcy  Act  of  1969,  as 
amended,  the  Department  of  the 
Interior.  Bureau  of  Reclamation 
(Reclamation),  is  submitting  a  final 
environmental  impact  statement  (FEiS) 
on  the  proposed  Narrows  Project.  The 
FEIS  describes  and  presents  the 
environmental  effects  of  three 
ahornatives.  including  no  action,  for.t 
multiple  purpose  water  development 
project  that  would  provide  water  for 
irrigation  and  municipal  use  in  north 
Sanpete  County.  Utah. 
ADDRESSES:  Single  copies  of  the  FEIS 
may  be  requested  from  Reclamation's 
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Upper  Colorado  Regional  Office  at  the 
following  address:  Regional  Director, 
Bureau  of  Reclamation,  Attention:  Lee 
Swenson,  UC-750,  125  South  State 
Street.  Room  6107,  Salt  Lake  City,  UT 
84138-1102:  telephone:  (801)  524-5580. 

Copies  of  the  FEIS  are  available  for 
in.spection  at  the  address  above  and  also 
•It  the  following  locations: 

•  Office  of  the  Commissioner.  Bureau  of 
Reclamation,  Environmental  and 
Planning  Branch,  18th  and  C  Streets 
NVV..  Room  7455.  Washington.  DC 
20240.  Telephone:  (202)  343-4062 

•  Reclamation  Service  Center.  Bureau  of 
Reclamation,  Library,  Room  167, 
Building  67,  Denver  Federal  Center. 
Denver,  CO  80225,  Telephone:  (303) 
236-6963. 

Libraries 

Copies  will  also  be  available  for 
inspection  at  libraries  in  the  project 
vicinity. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lee  Swenson  (Regional  Environmental 
Officer),  Upper  Colorado  Region,  (801) 
524-5580. 

SUPPLEMENTARY  INFORMATION:  Sanpete 
Water  Conservancy  District  is  proposing 
to  build  a  multiple  purpo.se  water 
development  project  that  would  provide 
water  for  irrigation  and  municipal  use. 
Water  from  the  project  would  come 
from  a  transmountain  diversion  from 
upper  Gooseberry  Creek  and  its 
tributaries  which  are  located  in  the 
Prince  River  drainage.  Irrigation  water 
shortages  would  be  reduced  from  their 
present  level  of  30  percent  to  about  19 
percent. 

Three  alternatives,  including  No 
Action,  were  considered  in  the  ilraft 
statement.  The  two  action  alternatives 
were:  (1)  The  proponent "s 
Recommended  Plan;  and  (2)  Smaller 
Reservoir  Plan.  The  Recommended  Plan 
will  provide  to  north  Sanpete  County  an 
average  annual  supply  of  4.920  acre-feet 
of  supplemental  irrigation  water  for 
15,420  acres  of  presently  irrigated 
farmland  and  480  acre-feet  of  water  for 
municipal  use.  The  service  area 
encompasses  about  49,000  acres.  The 
project  plan  will  include  construction  of 
Narrows  Dam  and  Reservoir  on 
Gooseberry  Creek,  pipelines  to  deliver 
the  water  to  existing  water  distribution 
systems,  rehabilitation  of  the  existing 
Narrows  Tunnel,  and  relocation  of  2.9 
miles  of  State  Road  (SR)  264.  The 
project  will  also  provide  recreation 
opportunities  and  fish  and  wildlife 
improvements.  In  addition  to  the  two 
action  plans  and  the  No  Action  Plan,  the 
FEIS  also  evaluates  in  less  detail  the 
impacts  of  several  non-viable 
alternatives. 


The  principal  environmental 
consequences  that  would  result  from  the 
two  action  plans  include:  Increased  crop 
production,  economic  stability  and 
growth,  expanded  fish  and  wildlife 
resources  and  recreational 
opportunities. 

Dated;  )anuar>'  24.  199.5. 
Rick  L.  Gold, 

Deputy  Regional  Director. 

|FR  Doc.  95-2.516  Filed  2-1-95:  8:4.5  ami 
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National  Park  Service 

Notice  of  Intent  To  Repatriate  a 
Cultural  Item  in  the  Possession  of  the 
Museum  of  New  Mexico,  Santa  Fe,  New 
Mexico 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  under 
provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
of  the  intent  to  repatriate  cuhural  items 
in  the  possession  of  the  Museum  of 
Indian  Arts  and  Culture/Laboratory  of 
Anthropology,  a  unit  of  the  Museum  of 
New  Mexico,  Santa  Fe,  New  Mexico, 
that  meets  the  definition  of  "sacred 
object"  under  Section  2  of  the  Act. 

The  item  is  a  prayer  stick  used  as  a 
part  of  the  Navajo  Enemyway  ceremony. 
The  object  consists  of  nine  parts:  two 
eagle  feathers,  a  cedar  branch,  a  piece  of 
red  cloth,  a  can  of  animal  fat,  deer 
hooves,  and  three  leather  pouches.  The 
object  was  a  gift  to  the  Museum  of  new 
Mexico  by  its  first  director.  Dr.  Edgar 
Lee  Hewett.  These  objects  were  part  of 
a  medicine  bag  containing 
approximately  sixty-nine  pieces, 
purchased  by  Hewett  at  a  trading  post 
east  of  the  Chuska  Mountains  on  the 
Navajo  Reservation  prior  to  1935. 

The  Navajo  Nation  after  consultation 
with  traditional  religious  leaders, 
requested  that  the  prayer  stick  and  the 
associated  items  be  repatriated.  The 
Museum's  records  indicate  the  objects 
under  consideration  for  repatriation  are 
Navajo  in  origin  and  were,  most  likely 
used  by  Navajo  Medicine  Men  during 
the  first  two  decades  of  the  20th 
century. 

Based  on  the  above  mentioned 
information,  officials  of  the  Museum  of 
Indian  Arts  and  Culture,  a  unit  of  the 
Museum  of  New  Mexico  have 
determined,  pursuant  to  25  U.S.C.  3001 
(3)(C),  that  these  items  are  specific 
ceremonial  objects  needed  by  traditional 
Navajo  religious  leaders  for  the  practice 
of  their  religion  by  its  present  day 
adherents.  Officials  of  the  Museum  of 
Indian  Arts  and  Culture,  a  unit  of  the 


Museum  of  New  Mexico  have  further 
determined,  pursuant  to  25  U.S.C.  3001 
(2),  that  there  is  a  relationship  of  .shared 
group  identity  which  can  be  reasonably 
traced  between  these  items  and  the 
Navajo  Nation. 

The  catalog  numbered  objects.  23075/ 
12a-g  and  23072/1 2a-b.  are  officially 
part  of  the  collection  now  identified  as 
the  School  of  American  Research 
Collection  in  the  Museum  of  New 
Mexico,  a  loan  agreement  resulting  fi-om 
fifty  years  of  the  two  institutions 
operating  as  one  entity  under  a  single 
Director.  The  School,  now  separate  from 
the  Museum  of  New  Mexico,  through 
written  coriespondence  dated  January  6 
1995  has  agreed  to  repatriate  the  prayer 
stick  and  associated  items. 

Authorities  of  the  United  States  Fish 
and  Wildlife  Service  have  been 
contacted  regarding  applicability  of 
Federal  endangered  species  statutes  to 
this  transfer  and  have  concurred  in  the 
conclusion  that  the  object  is  not  covered 
due  to  its  age. 

This  notice  has  been  sent  to  officials 
of  the  Navajo  Nation.  Representatives  of 
any  other  Indian  tribe  which  believes 
it.self  to  be  culturally  affiliated  with 
these  cultural  items  should  contact  Dr. 
Bruce  Bernstein,  Chief  Curator,  Museum 
of  Indian  Arts  and  Culture,  Museum  of 
New  Mexico,  P.O.  Box  2087,  Santa  Fe. 
NM  87504,  telephone:  (505)  827-6344. 
before  March  6,  1995.  Repatriation  of 
these  sacred  objects  to  the  Navajo 
Nation  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  January  26,  1995. 
Francis  P.  McManainon. 
Dvpartmental  Consulting  Archeologist, 
Chief.  Archeological  Assistance  Division 
|FR  Doc.  9.5-25,39  Filed  2-1-95;  8:45  ami 

BILLING  CODE  4310-70-f 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

SES  Performance  Review  Board 

AGENCY:  Agency  for  International 

Development. 

ACTION:  Correction  to  notice  of 

membership  of  1995  Senior  Executive 

Service  (SES)  Performance  Review 

Board. 

SUMMARY:  In  the  announcement  notice 
of  the  SES  Performance  Review  Board 
membership  for  1995,  the  alternate 
members  were  inadvertently  omitted. 
This  notice  corrects  the  original 
announcement,  identified  as  FR 
Document  95-1382  (filed  1-19-95) 
under  Section  4190  of  the  Federal 
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Register  published  January  20,  1995.  to 
add  the  alternate  members  as  follows: 
Scott  Smith.  Alternate  SFS  Member 
Kathryn  Cunningham.  Alternate  SES 

Member 
Amy  Billingsley,  Alternate  Public 

Member 

FOR  FURTHER  INFORMATION  CONTACT: 
R.  Darlene  DeWitt.  (202)  663-1423. 

Dated:  January  26, 1995. 
Shirley  D.  Renrick. 

Executl^  Secretary.  Performance  Review 
Board. 

(FR  Doc.  95-2503  Filed  2-1-95:  8:45  am) 

BILUNQ  COOE  «11»-01-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperath^e  Research  and  Production 
Act  of  1993— Pacific  Telesis  Electronic 
Publishing  Services.  Inc. 

Notice  is  hereby  given  that,  on 
September  23, 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993 
15  U.S.C.  4301  et  seq.  ("the  Act"). 
Pacific  Telesis  Electronic  Publishing 
Service*,  hic.  ("PTEPS ")  has  filed 
written  notifications  on  behalf  of 
PTEPS:  Ameritech  Pubfishing,  Inc..  dba 
Ameritech  advertising  services  { "Aas"); 
Intelligent  Media  Ventures  ("IMVI"): 
and  NYNEX  Information  Resources 
Company  ("NIRC")  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  (1)  tiie 
identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
Section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  PTEPS.  San  Ramon.  CA: 
Aas.  Troy,  MI;  IMVI,  Atlanta,  GA;  and 
NIRC.  Middleton,  MA. 

The  objectives  of  the  consortium  ai^ 
to  expand  interactive  electronic 
shopping  services  by  eliminating 
duplicative  effort  and  expense  in  the 
development,  maintenance  and  use  of 
interactive  electronic  shopping  servicts 
and  by  making  it  easier  for  advertisers 
and  consumers  to  utiUze  these  services. 
To  meet  these  objectives,  the  parties 
will:  (1)  Identify  and  develop  new 
technologies  for  interactive  electronic 
shopping  services;  (2)  conduct  market, 
industry  and  technology  research 
concerning  interactive  electronic 
shopping  services;  (3)  identify 
opportunities  to  standardize  systems 


architectures,  appUcaUon  interfaces, 
database  structures  and  software 
applications:  (4)  develop,  exchange, 
license,  and  maintain  common  system 
architectures,  application  interfaces, 
database  structures  and  software 
applications;  (5)  oversee  acceptance 
testing  of  member-developed  software; 
(6)  develop  and  market  test  product 
prototypes;  (7)  provide  advice  to 
members  on  the  use  of  systems  and 
tools,  systems  implementation  and 
troubleshooUng;  and  (8)  perform  hirther 
acts  allowed  by  the  Act  that  would 
advance  the  consortium's  objectives. 
Membership  in  this  consortium  is  open 
to  qualified  entities  and  the  consortium 
will  file  additional  written  notifications 
as  changes  in  membership  occur. 
Constance  K.  Eobiiuon, 
Director  of  Operations.  Antitrust  Division 
[FR  Doc.  95-2470  Filed  2-1-95:  8:45  ami 

BILUNG  COOE  441IM)1-M 


Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

(CJP  (OJJDP)  No.  1040J 
RIN  1121-ZA05 

Challenge  Grants  Program  Guideline 

AGENCY:  Office  of  Justice  Programs. 
Office  of  Juvenile  Justice  and 
Dehnquency  Prevention. 
ACTION:  Notice  of  proposed  guideline. 


SUMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP)  is 
requesting  public  comment  on  the 
proposed  apphcation  guideline  for  Part 
E  Challenge  Grants  Program.  This 
program  is  of  interest  to  all  Juvenile 
Justice  and  Delinquency  Prevention  Act 
of  1974,  as  amended.  State  formula 
grantees. 

DATES:  Comments  on  the  proposed 
guideline  must  be  received  by  OJJDP  not 
later  than  March  6,  1995. 

ADDRESSES:  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  Room  742, 
633  Indiana  Avenue,  N.W.,  Washington 
DC  20531.  ■ 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Steiner.  State  Relations  and 
Assistance  Division.  Office  of  Juvenile 
Justice  and  Delinquency  Prevention,  at 
the  above  address.  Telephone  (202) 
307-5924. 

SUPPLEMENTARY  INFORMATION: 
Bacltground 

Section  285  under  Title  II.  Part  E  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974.  as  amended  (42 
U.S.C.  5601.  etseq.).  stales  that  the 
"AdniinLstrator  may  make  a  grant  to  a 


State  that  receives  an  allocation  under 
section  222.  in  the  amount  of  10  percent 
of  the  amount  of  the  allocation,  for  each 
challenge  acUvity  ui  which  the  State 
participates  for  the  purpose  of  hmdinc 
the  activity." 

Part  E— State  Challenge  Activities  is  a 
1992  amendment  to  the  JJDP  Act.  In  FY 
1995.  Part  E  received  its  first 
appropriation.  The  purpose  of  Part  E  is 
to  provide  incentives  for  States 
participaUng  in  the  Formula  Grants 
Program  to  develop,  adopt,  and  improve 
pohcies  and  programs  in  one  or  more  of 
ten  specified  Challenge  Activities.  As 
used  in  this  Guideline.  "State"  is 
defined  in  Section  103(7)  of  the  Juvenile 
Justice  and  DeUnquency  Prevention  Act 
of  1974,  as  amended  (42  U.S.C.  5601  et 
seq.)  (JJDP  Act).  "Formula  Grant"  refers 
to  a  grant  to  a  State  under  Title  n.  Part 
B  of  the  JJDP  Act. 

The  ten  Challenge  Activities  are 
defined  in  Part  E  as  follows: 

(A)  Developing  and  adopting  policies 
and  programs  to  provide  basic  health, 
mental  health,  and  appropriate 
education  services,  including  special 
education,  for  youth  in  the  juvenile 
justice  system  as  specified  in  standards 
developed  by  the  National  Advisory 
Committee  for  Juvenile  Justice  and 
Dehnquency  Prevention  prior  to 
October  12. 1984. 

(B)  Developing  and  adopting  pohcies 
and  programs  to  provide  access  to 
counsel  for  all  juveniles  in  the  justice 
system  to  ensure  that  juveniles  consult 
with  counsel  before  waiving  the  right  to 
counsel. 

(C)  Increasing  community-based 
alternatives  to  incarceration  by 
estabhshing  programs  (such  as 
expanded  use  of  probation,  mediation, 
restitution,  community  serv  ice. 
treatment,  home  detention,  intensive 
supervision,  and  electronic  monitoring) 
ahd  developing  and  adopting  a  set  of 
objective  criteria  for  the  appropriate 
placement  of  juveniles  in  detention  and 
secure  confinement. 

(D)  Developing  and  adopting  policies 
and  programs  to  provide  secure  settings 
for  the  placement  of  violent  juvenile 
offenders  by  closing  down  traditional 
training  schools  and  replacing  them 
with  secure  settings  with  capacities  of 
no  more  than  50  violent  juvenile 
offenders  with  ratios  of  staff  to  youth 
great  enough  to  ensure  adequate 
suoervision  and  treatment. 

(E)  Developing  and  adopting  poUcics 
to  prohibit  gender  bias  in  placement  and 
treatment  and  establishing  programs  to 
ensure  that  female  youth  have  access  to 
the  full  range  of  health  and  mental 
health  services,  treatment  for  physical 
or  sexual  assault  and  abuse,  self  defense 
instruction,  education  in  parenlinj-. 
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education  in  general,  and  other  training 
and  vocational  services. 

(F)  Establishing  and  operating,  either 
directly  or  by  contract  or  arrangement 
with  a  pubhc  agency  or  other 
appropriate  private  nonprofit 
organization  (other  than  an  agency  or 
organization  that  is  responsible  for 
licensing  or  certifying  out-of-home  care 
services  for  youth),  a  State  ombudsman 
office  for  children,  youth,  and  families 
to  investigate  and  resolve  complaints 
relating  to  action,  inaction,  or  decisions 
of  providers  of  out-of-home  care  to 
children  and  youth  (including  secure 
detention  and  correctional  facilities, 
residential  care  facilities,  public 
agencies,  and  social  service  agencies] 
that  may  adversely  affect  the  health, 
safety,  welfare,  or  rights  of  resident 
children  and  youth. 

(G)  Developing  and  adopting  policies 
and  proe'-ams  designed  to  remove, 
where  appropriate,  status  offenders  from 
the  jurisdiction  of  the  juvenile  court  to 
prevent  the  placement  in  secure 
detention  facilities  or  secure 
correctional  facilities  of  juveniles  who 
are  nonoffenders  or  who  are  charged 
with  or  who  have  committed  offenses 
that  would  not  be  criminal  if  committed 
by  an  adult. 

(H)  Developing  and  adopting  policies 
and  programs  designed  to  serve  as 
alternatives  to  suspension  and 
expulsion  fi'om  school. 

(I)  Increasing  aftercare  services  for 
juveniles  involved  in  the  justice  system 
by  establishing  programs  and 
developing  and  adopting  policies  to 
provide  comprehensive  health,  mental 
health,  education,  and  vocational 
services  and  services  that  preserve  and 
strengthen  the  families  of  such 
juveniles. 

(J)  Developing  and  adopting  policies 
to  establish — 

(i)  A  State  administrative  structure  to 
coordinate  program  and  fiscal  policies 
for  children  who  have  emotional  and 
behavioral  problems  and  their  families 
among  the  major  child  serving  systems, 
including  schools,  social  services, 
health  services,  mental  health  ser\'ices, 
and  the  juvenile  justice  system;  and 

(ii)  A  statewide  case  review  system. 
The  term  "case  review  system"  means  a 
procedure  for  ensuring  that — 

(a)  Each  youth  has  a  case  plan,  based 
on  the  use  of  objective  criteria  for 
determining  a  youth's  danger  to  the 
community  or  himself  or  herself,  that  is 
designed  to  achieve  appropriate 
placement  in  the  least  restrictive  and 
most  family-like  setting  available  in 
close  proximity  to  the  parents'  home, 
consistent  with  the  best  interests  and 
special  needs  of  the  youth; 


(b)  The  status  of  each  youth  is 
reviewed  periodically  but  not  less 
frequently  than  once  every  3  months,  by 
a  court  or  by  administrative  review,  in 
order  to  determine  the  continuing 
necessity  for  and  appropriateness  of  the 
placement; 

(c)  With  respect  to  each  youth, 
procedural  safeguards  will  be  applied  to 
ensure  that  a  dispositional  hearing  is 
held  to  consider  the  future  status  of 
each  youth  under  State  supervision,  in 

a  juvenile  or  family  court  or  another 
court  (including  a  tribal  court)  of 
competent  jurisdiction,  or  by  an 
administrative  body  appointed  or 
approved  by  the  court,  not  later  than  12 
months  after  the  original  placement  of 
the  youth  and  periodically  thereafter 
during  the  continuation  of  out-of-horae 
placement;  and 

(d)  A  youth's  health,  mental  health, 
and  education  record  is  reviewed  and 
updated  periodically. 

Eligible  Applicants 

The  only  eligible  applicants  for  Part  E 
Challenge  Grants  in  a  given  fiscal  year 
are  the  State  Agencies,  designated  by 
the  Chief  Executive  of  the  State 
pursuant  to  Section  223(a)(1)  of  the  JJDP 
Act,  which  receive  OJJDP  Formula  Grant 
awards  under  Section  223  of  the  JJDP 
Act  for  the  same  fiscal  year. 

Funding  Levels 

The  amounts  of  Part  E  funds  available 
for  the  States  are  determined  by  the 
ratio  of  Part  E  funds  to  Formula  Grant 
funds  available  to  the  States  in  a  given 
fiscal  year.  The  same  ratio  is  applied  to 
each  State's  Formula  Grant  allocation  to 
determine  each  eligible  State's  Part  E 
allocation. 

All  States  will  be  notified  of  Part  E 
State  allocations  annually. 

Part  E  funds  not  awarded  by  the  end 
of  the  fiscal  year  due  to  the  absence  of 
an  acceptable  application  will  either  be: 
(1)  Made  available  to  States  in  the 
subsequent  fiscal  year  along  with  the 
Part  E  funds  appropriated  for  that  year, 
or  (2)  in  the  case  of  a  State  not 
participating  in  the  Formula  Grants 
Program,  the  State's  Part  E  funds  will  be 
reserved  for  one  year  if  the  State 
submits  (a)  a  written  statement  of  intent 
to  resume  participation  and  (b) 
describes  activities  that  are  designed  to 
enable  the  State  to  participate  in  the 
following  fiscal  year. 

State  Applications  and  Awards 

Each  State  may  apply  for  a  Part  E 
grant  in  an  amount  equal  to  the  sum  of 
not  more  than  10%  of  such  State's 
Formula  Grant  allocation  received,  for 
each  challenge  activity  in  which  the 
State  chooses  to  participate,  not  to 


exceed  the  total  amount  of  the  State's 
Part  E  allocation. 

For  example,  a  State  may  have  a 
Formula  Grant  of  $600,000  and  have  a 
Part  E  allocation  of  $100,000.  The  State 
could  apply  for  up  to  $60,000  (10%  of 
the  Formula  Grant)  for  each  Challenge 
Activity.  However,  since  a  total  of 
$100,000  Part  E  funds  would  be 
available  to  the  State,  the  State  could 
apply  for  $60,000  for  a  first  Challenge 
Activity,  and  $40,000  for  a  second 
Activity.  Alternatively,  the  State  could 
apply  for  more  Challenge  Activities  by 
applying  for  any  amounts  of  not  more 
than  $60,000  for  each  Activity  that  total 
not  more  than  $100,000. 

The  award  of  Part  E  funds  is 
contingent  upon  OJJDP's  approval  of  an 
application  meeting  the  requirements 
fisted  below. 

Application  Components 

Applications  for  Part  E  Challenge 
Activity  Grants  must  contain  the 
following  items  for  each  proposed 
Challenge  Activity. 

1.  Challenge  Activity 

Identification  of  the  Challenge 
Activity  to  be  implemented. 

2.  Statement  of  Need 

A  concise  explanation  of  the  need  for 
Federal  funding  to  implement  the 
Challenge  Activity. 

3.  Project  Summary 

A  brief  summary  or  abstract 
describing  the  activities,  goods  and 
services  to  be  funded  with  Part  E  funds, 
as  well  as  collateral  activities  to  be 
funded  from  other  sources. 

4.  Goals,  Objectives  and  Outcomes 

A  listing  of  the  goals  and  objectives 
for  the  project,  and  anticipated 
outcomes  and  products. 

5.  Strategy 

A  concise  description  of  the  steps  to 
be  taken  in  implementing  the  Challenge 
Activity,  including  a  timeline  for 
implementation.  This  description  must 
link  the  proposed  strategy  with  the 
Challenge  Activity  as  cited  in  the  JJDP 
Act. 

6.  State  Advisor}'^  Group  Involvement 
and  Approval 

A  description  of  the  State  Advisorv 
Group's  (SAG)  involvement  in  the 
Challenge  Activity,  and  evidence  of 
approval  of  the  application  by  the  SAG. 

7.  Budget 

A  budget  and  budget  narrative 
explaining  and  justifying  the  costs  of  the 
proposed  project. 
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Grant  Period 

Part  E  grants  will  be  awarded  for  an 
eighteen  month  project  period. 

Use  of  Funds 

1.  The  recipient  State  Agency  shall 
use  Part  E  funds  to  implement  the 
proposed  Challenge  Activities.  The 
State  Agency  may  contract  or  enter  into 
interagency  agreements  with  public  or 
private  organizations,  institutions,  or 
individuals  to  implement  Challenge 
Activities.  Part  E  funds  cannot  be 
subgranted. 

2.  Part  E  funds  may  be  used  only  in 
accordance  with  the  provisions  of  Part 
I  of  the  JJDP  Act  and  the  effective 
edition  of  the  Office  of  Justice  Programs 
Guideline  M.7100. 

Application  Due  Date 

Applications  for  FY  1995  Challenge 
Grants  may  be  submitted  after 
publication  of  the  final  guideline  and 
must  be  received  by  June  30,  1995.  For 
subsequent  years,  applications  must  be 
received  by  March  31.  in  conjunction 
with  the  Formula  Grant  Multi-year  Plan 
or  Annual  Plan  Update.  Section  223(a) 
of  the  JJDP  Act  requires  that  the 
Formula  Grant  Plan  be  "amended 
annually  to  include  new  programs  and 
challenge  activities  subsequent  to  State 
participation  in  part  E.  " 

Technical  Assistance 

Technical  Assistance  to  support  the 
States'  efforts  in  implementing  the 
Challenge  Activities  Program  is 
available  from  OJJDP  through  the  same 
process  used  for  requesting  technical 
assistance  for  the  Formula  Grants 
program. 

Other  Requirements — General 

The  relevant  administrative 
requirements  for  categorical  grants 
contained  in  the  effective  edition  of  the 
Office  of  Justice  Programs  Guideline 
M.7100  apply  to  Part  E  Challenge  Grant. 
However,  Progress  Reports  for  Challenge 
Grants  are  required  semi-annually,  not 
quarterly  as  indicated  in  M.7100. 

Other  Requirements — Statutory 

Section  223(a)(3){D)(ii)  of  the  JJDP  Act 
requires  that  the  State  Advisory  Group's 
annual  recommendations  to  the  Chief 
Executive  Officer  and  the  legislature  of 
the  State  include  "progress  relating  to 
challenge  activities  carried  out  pursuant 
to  part  E." 


Applications  for  Challenge  Grants 
must  contain  an  assurance  that  the  State 
will  comply  with  this  provision. 
Shay  Bilchik, 
Administmtor. 
Olga  R.  Trujillo. 

General  Counsel.  Office  of  Justice  Programs. 
[FR  Doc.  9,5-2579  Filed  2-1-95;  8:45  am) 

BILLING  CODE  4410-18-P 


DEPARTMENT  OF  LABOR 

Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Meeting  Notice 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Dale,  time  and  place:  February  15, 1995, 
10:00  am-12;00  noon.  Room  C5310,  Seminar 
1-B,  U.S.  Department  of  Labor.  200 
ConstKution  Ave..  NW.  Washington.  D  C 
20210. 

Purpo.se;  The  meeting  will  include  .a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy.  Potential 
U.S.  negotiating  objectives  and  bargaining 
positions  in  current  and  anticipated  trade 
negotiations  will  be  discussed.  Pursuant  to 
section  9(B)  of  the  Government  in  the 
Sunshine  Act.  5  U.S.C.  552b(c)(9)(B).  it  has 
been  determined  that  the  meeting  will  be 
concerned  with  matters  the  disclosure  of 
which  would  seriously  compromise  and 
significantly  frustrate  the  Government's 
negotiating  objectives  or  bargaining 
positions.  Accordingly,  the  meeting  will  be 
closed  to  the  public. 

For  further  information,  contact:  Fernand 
Lavallee.  Director  Trade  Advisory  Group. 
Phone:(202)219-4752. 

Signed  at  Washington.  D.C.  this  27th  day 
of  January  1995. 

Andrew  Saniet, 

Acting  Deputy  Under  Secretary- International 
Affairs. 

IFR  Doc.  95-2563  Filed  2-1-95;  8:45  am] 

BILUNG  CODE  4510-2»-M 


Office  of  the  Secretary 

Bureau  of  International  Labor  Affairs; 
U.S.  National  Administrative  Office; 
North  American  Agreement  on  Labor 
Cooperation;  Notice  of  Address  for 
Hearing  on  Submission  #340003  and 
Notice  of  Cancellation  of  Hearing  on 
Submission  #940004 

AGENCY:  Office  of  the  Secretary-.  Labor. 
ACTION:  NoUce. 


public,  on  Submissions  #940003  and 
#940004.  The  notice  stated  that  the 
hearings  would  be  held  in  San  Antonio, 
Texas,  on  February  13,  1995,  continuing 
if  necessary  on  February  14,  at  a 
location  to  be  announced. 

Submission  #940004  has  since  been 
withdrawTi.  The  purpose  of  this  notice 
is  to  provide  the  address  for  the  hearing 
on  Submission  #940003  and  to 
announce  that,  due  to  the  withdrawal  of 
the  submission,  the  hearing  on 
Submission  #940004  is  canceled. 
DATES:  The  hearing  on  Submission 
#940003  will  be  held  on  February  13. 
1995,  commencing  at  9:00  a.m. 

ADDRESSES:  The  hearing  will  be  held  at 
the  San  Antonio  City  Council  Chambers, 
Municipal  Plaza  Building,  103  Main 
Plaza.  San  Antonio,  Texas  78205. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irasema  T.  Garza,  Secretary,  U.S. 
National  Administrative  Office, 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  C-4327. 
Washington.  DC  20210.  Telephone: 
(202)  501-6653  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  Please 
refer  to  the  notice  published  in  the 
Federal  Register  on  Januarv  12.  1995 
(60  FR  2988)  for  supplementary 
information. 

Signed  at  Washington.  DC.  on  January  27. 
1995. 

Irasema  T.  Garza. 

Secretary  U.S.  National  Administrative 

Office. 

IFR  Doc.  95-2562  Filed  2-1-95:  8:45  am| 
BILLING  CODE  451»-2»-M 


Employment  and  Training 
Administration 

Job  Training  Partnership  Act,  Title  IV, 
Part  D,  Section  451 

AGENCY:  Employment  and  Training    . 

Administration,  Labor. 

ACTION:  Notice  of  availability  of  funds 

and  solicitation  for  grant  application 

(SGA). 


SUMMARY:  On  January  12, 1995,  the 
Department  provided  notice  in  the 
Federal  Register  of  hearings,  open  to  the 


SUMMARY:  The  U.S.  Department  of  Labor 
(DOL),  Employment  and  Training 
Administration  (ETA),  under  Title  IV, 
Part  D,  section  451  of  the  Job  Training 
Partnership  Act  (JTPA)  is  soliciting 
proposals  to  conduct  a  national  level 
multi-state  program  to  train  and  employ 
people  with  disabilities.  The 
Department  anticipates  that  $4.1  million 
will  be  available  for  Program  Year  1995 
and  intends  to  award  between  &-10 
grants.  These  grants  wiH  be  awarded  on 
a  competitive  basis.  The  purpose  of  this 
program  is  to  increase  the  number  and 
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quality  of  job  opportunities  for  people 
with  disabilities  and  assist  in 
eliminating  barriers  by  providing 
specialized  training  and  outreach 
services,  job  development,  and 
unsubsidized  employment.  This  notice 
describes  the  process  that  eligible 
entities  must  use  to  apply  for 
demonstration  funds,  the  subject  area 
for  which  application  will  be  accepted 
for  funding,  how  grantees  are  selected, 
and  the  responsibilities  of  grantees.  All 
information  required  to  submit  a 
proposal  is  contained  in  this 
announcement.  Comphance  with  DOL's 
assurances  and  certifications,  which  are 
described  at  29  CFR  Parts  33,  34.  93,  95. 
96,  98,  and  in  the  Employment  and 
Training  Assurances  Certifications  and 
Special  Conditions,  will  be  required 
prior  to  the  award.  This  package  of 
assurances  and  certifications  is  available 
upon  request  at  the  address  listed 
below. 

DATES:  Applications  for  grant  awards 
will  be  accepted  commencing  February 
2, 1995.  The  closing  date  for  receipt  of 
proposals  will  be  March  20,  1995  at  2:00 
p.m.  Easter  time  at  the  address  below. 
It  is  anticipated  that^  awards  will  be 
made  be  July  1,  1995. 
ELIGIBLE  APPUCANTS:  Awards  under  this 
solicitation  will  be  made  to  nonprofit 
organizations  that  administer  training 
and  employment  programs  on  a  national 
(multi-state)  level.  Therefore,  only 
applications  from  those  organizations 
meeting  the  above  requirements  will  be 
accepted.  Individuals  are  not  eligible  to 
apply. 

SUBMISSION  OF  PROPOSAL:  An  original 
and  three  (3)  copies  of  the  proposal 
shall  be  submitted.  The  proposal  shall 
consist  of  two  (2)  separate  and  distinct 
parts. 

Section  I — Technical  Proposal  shall 
contain  a  detailed  proposal  that 
demonstrates  the  offeror's  capabilities  in 
accordance  with  the  Statement  of  Work 
in  Part  11.  No  costs  data  or  reference  to 
costs  shall  be  included  in  the  Technical 
Proposal. 

Section  II — Cost  Proposal  shall 
contain  the  Standard  Form(s)  424, 
"Application  for  Federal  Assistance", 
and  SGA  "Budget"  (Appendix  A).  In 
addition,  the  budget  shall  include  on  a 
separate  page(s)  a  detailed  cost  analysis 
of  each  line  item  in  the  budget. 
LATE  PROPOSALS:  Any  proposal  not 
reaching  the  designated  address,  by  the 
specified  time  and  date  of  delivery  will 
not  be  considered,  unless  mailed  and 
post  marked  five  (5)  days  prior  to  the 
closing  date.  The  term  "postmark" 
means  a  printed,  stamped  or  otherwise 
placed  impression  (exclusive  of  postage 
meter  machine  impression)  that  is 


readily  identifiable  without  further 
action  as  having  been  supplied  or 
affixed  on  the  date  of  mailing  by 
employees  of  the  U.S.  Postal  Service. 
HAND  DELIVERED  PROPOSALS:  The 
proposal  should  be  mailed  five  (5)  days 
prior  to  the  closing  date.  However,  hand 
delivered  proposals  must  be  received  by 
2:00  P.M.,  Eastern  Time.  March  20, 1995 
at  the  address  noted  in  this  solicitation. 
Telegraphed  and/or  facsimile  proposals 
will  not  be  honored.  Failure  to  the 
adhere  to  above  instruction  will  be  a 
basis  for  a  determination  of  non- 
responsiveness. 

PERIOD  OF  PERFORMANCE:  The  period  of 
performance  will  be  12  months  from  the 
date  of  grant  execution. 
OPTION  TO  EXTEND:  Based  on  the 
availability  of  funds,  effective  program 
operation  and  the  needs  of  the 
Department,  grant{s)  may  be  extended 
for  up  to  three  additional  years. 
DEFINITIONS:  The  term  "individual  with 
a  disability"  means  any  individual  who 
has  a  physical  or  mental  disability 
which  for  such  individual  constitutes  or 
results  in  a  substantial  handicap  to 
employment  [JTPA,  section  4(10)(A)]. 
The  term  "placement"  shall  mean 
entered  into  unsubsidized  employment. 
ADJUSTMENT  OF  FUNDING  REQUEST:  The 
Department  of  Labor  reserves  the  right 
to  award  a  project  at  level  which  is 
different  than  the  proposal. 
ADDRESSES:  Application  shall  be  mailed 
to:  U'S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Acquisition 
and  Assistance,  Attention:  Mr.  David 
Houston,  Reference:  SGA/DAA  94-22, 
2000  Constitution  Avenue,  N\V,  Room 
S-4203,  Washington,  DC  20210. 
.  FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Houston,  Division  of  Acquisition 
and  Assistance,  Telephone:  (202)  219- 
8702  (This  is  not  a  toll-free  number). 

Part  I.  Background 

Over  the  past  15  years,  ETA  has 
awarded  grants  to  organizations  that 
provided  employment  and  training  and 
related  services  to  people  with 
disabilities.  Currently  nine  programs  are 
funded  to  serve  people  with  disabilities. 
Authorization  for  these  programs  comes 
fi-om  JTPA  Title  IV,  section  451(c)(3)  in 
language  that  established  "programs 
which  require  technical  expertise  at  the 
national  level  and  which  ser\'e 
specialized  needs  of  particular  client 
groups,*   *   '"People  with  a  disabibty 
are  identified  as  one  such  group. 

In  accordance  with  the  designation  of 
people  with  disabilities  as  one  of  the 
client  groups  requiring  special 
assistance,  ETA  has  supported  the  nine 


ongoing  programs  because  they  provide 
customized  training  and  outreach 
services,  job  development,  and  job 
placement  assistance  through  national 
organizations  having  special  expertise 
in  addressing  the  problems  of  those  who 
are  disabled.  The  ongoing  national 
program  are  linked  to  local 
rehabilitation  agencies  and  employer 
organizations.  In  addition,  these 
programs  relate  to  each  of  the  major 
disabled  conditions  which  constitute 
barriers  to  labor  market  participation 
such  as  blindness,  hearing,  physical 
impairments.  The  nine  ongoing 
programs  are: 

A.  Goodwill  Industries  of  America — 
This  project  provides  multi- 
occupational  in-house  training  and  jobs, 
to  physically  and  emotionally  disabled, 
mentally  retarded,  deaf,  blind  people,  as 
well  as  other  people  with  disabiUties. 

B.  America  Rehabilitation 
Association — This  project  provides  on- 
the-job  training  and  job  placement  in 
rehabilitation  facilities  to  people  with 
disabilities. 

C.  Epilepsy  Foundation  of  America — 
This  project  provides  a  national 
outreach  screening  and  pre-employment 
evaluation,  support  service,  job-seeking 
skills  training,  job  search  assistance  and 
job  placement  tailored  to  the  special 
needs  of  the  underemployed. 

D.  Electronic  Industries  Foundation — 
This  project  provides  a  national 
outreach,  pre-employment  counseling 
and  job  placement  program  and  fosters 
new  employment  opportunities  for 
people  with  disabiUties,  providing  a 
centralized  job  referral  service  with  the 
electronic  and  other  industries  and 
rehabilitation  agencies. 

E.  Mainstream,  Inc. — This  project 
conducts  promotional  activities  to 
encourage  employers  to  hire  people 
with  disabilities  and  to  provide 
information  on  workplace 
accommodations.  It  recruits  and  places 
people  with  disabilities  through  a 
variety  of  services  and  a  computerized 
job  bank  system. 

F.  Association  for  Retarded  Citizen 
(The  ARC) — This  project  provides  on- 
the-job  training  in  a  variety  of 
occupations  for  people  with  mental 
retardation  through  subgrants  with 
public  and  private  employers. 

G.  National  Federation  of  the  Blind — 
This  project  provides  an  applicant 
registry,  job  announcements, 
counseling,  job  referrals  and  employer 
education  seminars,  and  operates  a  job 
bank  to  promote  the  interests  of  the 
blind  and  place  them  in  employment 
opportunities. 

H.  International  Association  of 
Machinists — This  project  provides 
training,  supportive  service  and  job 
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development  fdr  unemployed  or 
underemployed  persons  with 
disabilities.  It  provides  follow-up 
services  to  assure  pla»  enient  succes.s 
and  career  advancement  for  those 
individuals. 

I.  Marriott  Foundation  for  People  with 
DisabilHies — This  project  is  a 
transitional  school-to-work  program  for 
youth  with  disabilities.  It  provides  job 
training  and  placement  that  enhances 
their  current  and  future  and  future 
emplovTiient  prospects  as  they  prepare 
to  leave  high  school. 

Part  II— Statement  of  Work 

The  offeror  must  demonstrate  a 
thorough  undenstanding  of  the  purpose 
and  objective  of  people  with  disabilities 
training  and  employment  needs. 
Therefore.  DOL/ETA,  through  this  SGA 
intends  to  provide  grants  to 
organizations  that  train  the  disabled  and 
place  them  in  unsubsidized 
employment. 

A.  The  proposal  must  include  a 
Statement  of  Work  that  demonstrates 
the  offeror's  complete  understanding  of 
methods  used  to  place  people  with 
disabilities  into  unsubsidized 
employment,  the  Statement  of  Work 
shall  include,  but  not  be  limited  to: 

1.  The  number  of  eligible  individuals 
the  offeror  will  tirain  and  place  into 
unsubsidized  employment, 

2.  The  location  of  the  training  and/or 
project  sites  (by  state,  county  and  city) 
and  the  estimated  numlx^r  of 
individuals  to  be  trained  and  placed  in 
unsubsidized  employment, 

.1  Type  of  recruitment  methods  to  be 
used,  including  fjrganizations  that  will 
assist  in  the  recruitment  effort, 

4.  Evaluation  (ests  or  screening  tests 
or  screening  techniques  and  methods 
that  will  be  used;  to  determine 
employment, 

5.  Type  of  recmitniont  methods  to  be 
used,  including  organizations  that  will 
assist  in  the  recniitment  effort, 

6.  Evaluation  tests  or  screening  tests 
or  screening  techniques  and  methods 
that  will  be  used  to  determine 
participants  needs,  aptitude  or 
occupational  strength, 

7.  A  plan  for  gauging  customer  (both 
employer  and  participant)  satisfaction 
with  services  provided,  and 

8.  Any  supportive  services  that  will 
be  provided  to  participants,  which  will 
enhance  their  ability  to  obtain 
employment,  e.g.  counseling, 
employability  planning,  etc. 

B.  Where  training  (on-the-job  training) 
is  proposed,  the  offeror  shall  describe: 

1.  Type  of  occupational  training  to  be 
provided,  and 

a.  Training  outlines 

b.  Timeframes  established  (not  to 
exceed  six  months) 


c.  Measurements  of  the  participant  s 
progress 

d.  Methods  to  be  used  to  determine 
job  readiness 

C.  For  Placement  Services,  the  offeror 
shall  describe: 

1 .  Methods  and  strategies  to  be  used 
for  developing  job  opportunities  for 
particijpating, 

2.  offeror's  special  capabilities  for 
establishing  effective  relationship  with 
private-for-profit  as  well  as  non-profit 
employers  what  will  result  in  the 
unsubsidized  employment  of  people 
with  disabilities, 

3.  Follow-up  service  planned,  to 
include  frequenr  y  and  type  of  services 

.  provided,  and 

4.  Activities  related  to  the  American 
with  Disabilities  Act. 

D.  Project  Performance  Indicators 
(Measurable  Deliverables). 

1.  Placements.  Indicate  the  number  of 
trainees  who  will  be  trained  and 
indicate  those  placed  in  unsubsidized 
employment  upon  completion  of  the 
services  provided  (which  cannot  be  less 
than  120). 

2.  Average  Hourly  Wage.  Indicate  the 
expected  hourly  wage  that  will  be 
received  by  trainees  upon  completion  of 
the  program. 

3.  Projected  Performance  Indicators 
shall  be  provided  on  a  quarteriv  basis 
and  for  each  project  site. 

Part  HI— Rating  Criteria  for  Award 

Offerors  are  advised  that  the  selection 
of  prospective  granfee(s)  for  award  is  to 
be  matie  after  careful  evaluation  of 
proposals  by  a  panel  of  specialists.  Each 
panelist  will  evaluate  the  proposals  for 
acceptability  with  emphasis  on  the 
various  factors  enumerated  below.  The 
evaluation  criteria  are  as  follows: 

A.  Program  Design  (30  points). 

Proposals  will  be  evaluated  on  the 
ba.ses  in  which  they  reflect  sound 
program  designs  and  methods.  Areas 
that  will  be  examined  include  the 
following: 

(1)  The  offeror's  understanding  of  the 
basic  aims  and  objectives  of  training  and 
employment  programs  for  people  with 
disabilities  including  methods  for 
gauging  customer  (employer  and 
participant)  satisfaction  with  the 
services  provided, 

(2)  The  appropriateness  of  the 
offeror's  approaches  and  methods  for 
recruiting,  screening,  training,  placing 
into  unsubsidized  emplovTnent  and 
providing  follow-up  ser\'ices  to  people 
with  disabilities. 

(3)  The  total  number  of  states  and 
localities  in  which  projects  are  to  be 
operated  and  the  total  number  of 
individuals  to  be  trained  and  of  this 
number  indicate  those  placed  into 
unsubsidized  employment. 


(4)  The  offeror's  description  of  its 
current  multistage  training  and 
employment  delivery  svstem  for  people 
with  disabilities,  and 

(5)  The  offeror's  description  of  its 
current  linkages  with  local 
rehabilitation  agencies  and  other  human 
resources  programs  including  JTPA 
Title  II-A.  state  employment  services 
and  state  vocational  education  agencies. 

B.  Administrative  Capahilitv  (30 
points). 

Proposals  will  be  evaluated  based  on 
the: 

(1)  Offeror's  capability  for  managing 
the  business  aspects  of  a  national  multi- 
state  project  for  people  with  dis<(!;ilities, 

(2)  Timeliness  of  the  offeror's 
proposed  schedule  for  putting  tin- 
program  into  full  operation,  and 

(3)  Offeror's  institutional  capabilities 
for  working  cooperatively  and 
successfully  with  private  employers, 
rehabilitation  agencies  and  other 
organizations  in  maximizing  the 
services  to  people  with  disabilities  and 
improving  their  job  prospects. 

C.  Stuff  Capability  [15  p(}ints). 
Proposals  will  be  evaluated  based 

upon: 

(1 )  The  duties  outline  fnr  kcv 
executive,  managerial,  and  tet  hnical 
positions  appear  appropriate  lo  the 
work  to  be  conducted  under  the  awanl. 
and 

(2)  The  qualifications  of  the  persons 
designat(;d  for  key  executive, 
managerial,  and  technical  posiliims 
including  their  experiences  in 
administering  a  recent  training  and 
enipliiyment  program  for  p<!ople  with 
disabiliti(?s. 

D.  Pri-vious  E.\peri('ni  e  [2'}  points). 
The  proposals  will  be  evaluated  on 

the  degree  to  which  the  offeror 
demonstrates  that  it  has  successfully 
carried  out  national  level  inulti-stati; 
training  and  employment  programs  for 
the  disabled.  .Applicants  are  advised 
that  discussions  may  be  necessiirv  to 
clarify  any  inconsistences  in  their 
apph(  ations.  The  final  decision  on  the 
award  will  be  based  on  what  i->  most 
advantageous  to  the  Federal 
Government  as  determined  hv  th(!  I:T;\ 
Grant  Officer.  • 

Part  IV— Reporting  Recruitment 

A.  Quarterly  Fimuuial  W^parts  SI" 
2fi9. 

B.  Quartvrly  Progrcsiy  lU'ports. 
Offerors  shall  submit  to  the  proje(  t 
officer  an  original  and  one  copv  of  a 
quarterly  progress  report  (not  tii  ex(  eed 
three  |)ages)  of  work  accomplishments 
during  each  quarter  of  the  grant  period 
This  report  shall  be  in  both  narrative 
and  statistical  for  and  received  nut  la'cr 
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than  30  calendar  days  following  the  end 
of  each  quarter. 

Signed  at  Washington.  D.C.  this  26th  day 
of  January,  1995. 
Paul  Mayrand, 

Director  of  Special  Targeted  Programs. 
James  C  Deluca, 

Grant  Officer,  Office  of  Grants  and 
Contracting  Management,  Division  of 
Acquisition  and  Assistance. 

Attachments 

(1)  AppHcation  for  Federal  Assistance 

(Standard  Form  424) 

(2)  Part  II— Budget  Information 

(3)  Financial  Status  Report  Form  (Standard 

Form  269) 

BILLING  CODE  45ia-30-M 
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FEDERAL  ASSISTANCE 
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INSTRUCTIONS  FOR  THE  SF  424 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assisUnce.  It  will  be  used  by  Federal  agencies  to  obuin  applicant  certification  that  States  which  have 
esUblished  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Entry: 


Item:  Entrv; 

1.     Self-explanatory. 

2  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable) 

3.     State  use  only  (if  applicable) 

4  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number  If  for  a  new  project,  leave  blank 

5  Legal  name  of  applicani,  name  of  primary 
organitational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application 

6  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7  Elnter  tht-  app:opriate  letter  in  the  space 
provided 

8.  Check  appropriate  box  and  enter  appropriate 
letterfs)  in  the  spare  5'  provided 

—  "'■>'?:•*'  rntai-  a  new  assistar.ce  award 

—  "Continuation"  means  an  extension  for  an 
additional  funding'budget  period  for  a  project 
with  a  projected  completion  date 

—  "Revision"  means  any  change  in  the  Federal 
CJovernment's  financial  obligation  or 
contingent  liability  from  ar.  existing 
obligation. 

9     Name  of  Federal  agencv  from  which  assistance  is 
being  requested  with  this  application 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested 

11  Enter  a  brief  descriptive  titfe  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (eg,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project 


Item: 
12. 


List  only  the  largest  political  entities  affected 
(e.g  ,  State,  counties,  cities). 


13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  1 5 

16.  Applicants  should  contact  the  Sute  Single  Point 
of  Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review- 
process. 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (CerUin  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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P^BT   IT    -  r^nnnfpr^jNFOFMATION 
SECTIdN  A   -  Budget  Summary  by  Categories 


(A) 


1 .      Personnel 


3 .      Tiravel 


2.      Ftinge  Benefits    (Rate        %/ 


(3) 


4 .     Equipment 


5.  Supplies 


6.      Contractual 


(C) 


7.      Ot^er 


8.      Tdtal,    Direct  Cost 
(Lines   1    through   7) 


9.      Indirect  cost    (Rate 


%; 


10,    Training  Cost/Stipends 


11.    TOTAL  Funds  Requested 
(Lines  8   through  10) 


SECTIOlTB   -  Cost  Sharing/  Hatch  Summary   (if  appropriate) 

(A)  (B) 

1.   Cash  Contribution 


% 


2.   In-Kind  Contribution 


3.    TOTAL  Cost  Sharing  /  Match 
(Rate         t; 


NOTE: 


(C) 


^rfo^^/,^°  '■^T^'''*  ^"'^'^^  requested  for  the  initial   period  of 
^hJ^a^s   to  Con^ln   f  ,"°"'^^'  ''   "'°^^^^'  «tc.;;  Column  Bto   record 
it^^lL  ^  ^  f-"-®-  ""^T-^^^^s  for  additional   funds  or  line 

xtem  changes;  and  Column  C  to  record  the   totals    (A  plus   B) . 


riNSTRUCriONS   ON    BACK   OF   FORM} 
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TTiSTRVCTIOSS  FOR  PART   II   -   BUDGET   INFORMATION 


SECTION  A  -  Budget  Summary  by  Categories 

1.  Personnel :      Show  salaries   to  be  paid  for  project  personnel. 

2.  Fringe  Benefits:      Indicate  the  rate  and  amount  of  fringe  benefits. 

3.  Travel :      Indicate  the  amount  requested  for  staff  travel.      Include 
funds  to  cover  at  least  one  trip  to  Washington,   DC  for  project 
director  or  designee. 

4.  Equipment:      Indicate  the  cost  of  non-expendable  personal   property 
that  has  a  useful   life  of  more   than  one  year  with  a  per  unit   cost  of 
$5,000   or  more. 

5.  Supplies:      Include  the  cost  of  consumable  supplies  emd  materials   to  be 
used  during  the  project  period. 

6.  Contractual :      Show  the  amount   to  be   used  for    (1)    procurement   contracts 
(except   those  which  belong  on  other  lines  such  as  supplies  and 
equipment) ;   and    (2)    sub-contracts /grants . 

7.  Other:      Indicate  all   direct   costs  not   clearly  covered  by  lines  1 
through   6  above,    including  consultants . 

8.  Total,    Direct  Costs:      Add  lines   1    through    7. 

9.  Indirect  Costs:      Indicate   the  rate  and  amount  of  indirect   costs. 
Please   include  a   copy  of  your  negotiated  Indirect  Cost  Agreement. 

10.  Training  /Stipend  Cost:      (If  allowable) 

11.  Total   Federal   funds  Requested:      Show   total   of  lines  8   through   10. 


SECTION  B   -  Cost  Sharing /Hatching  Suuszary 

Indicate   the  actual  rate  and  amount  of  cost  sharing /matching  when 
there  is  a  cost  sharing /matching  requirement.     Also  include  percentage 
of  total   project   cost  and  indicate  source  of  cost  sharing /matching 
funds,    i.e.    other  Federal   source  or  other  Non-Federal  source. 


NOTE: 


PLEASE    INCLUDE  A  DETAILED  COST  ANALYSIS  OF  EACH   LINE  ITEM. 
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FINANCIAL  STATUS  REPORT 
(Long  Form) 
Please  lypc  or  print  legibly.  The  following  general  instructions  explain  how  lo  u^e  the  frrm  itself.  You  may  need 
additional  informalion  lo  complete  certain  items  correctly,  or  lo  decide  whether  ■  spcciOc  item  is  applicable  lo  this 
•ward  Usually,  such  information  will  be  found  in  the  Federal  agency's  grant  regulations  or  in  the  terms  and 
conditions  of  the  award  (c  g  ,  how  to  calculate  the  Federal  share,  the  permissible  uses  of  program  income,  the 
valueof  in-kind  contributions,  etc.).  You  may  also  contact  the  Federal  agency  directly. 


Item 


Entry 


Item 


Entry 


1,  2  and  3.    Selfexplanalory. 

4.  Enter  the  employer  identification  number 
assigned  by  the  U  S  Internal  Revenue  Service 

5.  Space  reserved  for  an  account  number  or  other 
idenlifying  number  assigned  by  the  recipient 

6  Check  yts  only  if  ihis  is  the  last  report  for  ihc 
period  shown  in  item  8 

7  Self-explanatory 

8  Unless  you  have  rec«  Ivcd  olher  instructions  from 
tAe  awarding  a^cnry.  enler  the  beginning  and 
cndingdatesof  the  current  funding  period.  If  this 
is  a  multi-year  program,  the  Federal  agency 
might  require  cumulative  reporting  through 
c»nsecu(ive  funding  periods.  In  that  case,  enler 
the  beginning  and  ending  dales  of  ihe  grant 
period,  and  in  the  rest  of  these  instructions, 
substitute  the  term  "grant  period"  for  "funding 
period" 

9.     Selfexpianatory 

10.  The  purpose  of  columns,  I,  II  and  III  is  to  show 
ihe  effect  of  this  reporting  period's  transactions 
on  cun-.ulalive  financial  status  The  iimounts 
entered  in  column  I  will  normally  be  the  same 
as  those  in  colux.n  III  of  the  prc%  ious  report  in 
the  same  funding  period  If  this  is  Ihie  first  or 
only  report  of  the  funding  period,  leave  columns 
I  and  II  blank  If  you  need  to  adjusl  amounts 
entered  on  previous  reports,  footnote  the 
coljmn  I  eritry  on  th;s  report  and  attach  an 
explanation 

10a.  Enter  total  gross  program  outlays  Include 
disbursements  of  cash  realized  as  pro{;ram 
income  if  that  income  will  also  be  shown  on 
lines  10c  or  lOg  Do  not  include  program  inrome 
that  will  be  shown  on  lines  lOr  or  lOs 

For  reports  prepared  on  a  cash  basis,  outlays  are 
the  sum  of  actual  cas.S  disbursements  for  direct 
costs  for  goods  and  sr.rrices,  the  amou.-it  of 
indirect  expense  charged,  the  value  of  in  kind 
ccntributions  applied,  and  the  amount  of  cash 
advances  payments  made  to  subrecipicnts  For 
reports  prepared  on  an  accrual  basis,  ou'.lays 
are  the  sum  of  actual  cash  disburscmcnls  for 
direct  charges  for  goods  and  services,  the 
amount  of  indirect  expense  .ncurred,  the  value 
of  in  kind  cor.'.ribulions  applied,  and  Ihr  net 
inert  rtse  or  decrease  in  the  amounts  owed  by  the 
recif  .i--.t  for  goods  and  other  properly  received, 
for  services  performed  by  employees,  contrac- 
tors, subgrarlccs  and  other  payees,  and  other 
arrcur.t:>  becoming  owed  under  programs  for 
which  no  current  services  or  performances  are 
required,  such  as  annuities,  insurance  cl;iims. 
and  other  benefil  payments 


10b.  Enler  any  receipts  related  to  outlays  reported 
on  the  form  that  are  being  treated  as  a 
reduction  of  expenditure  rather  than  income, 
and  were  not  already  netted  out  of  the  amount 
shown  as  outlays  on  line  10a. 

10c  Enler  the  amount  of  program  income  that  was 
used  in  accordance  wilh  the  deduction 
alternative 

Note  Program  income  used  in  accordance  with  other 
alternatives  is  entered  on  lines  q,  r.  and  s 
Recipients  reporting  on  a  cash  basis  should 
enter  the  amount  of  cash  income  received,  on  an 
accrual  basis,  enler  the  program  income  earned. 
Program  income  may  or  may  not  have  been 
included  in  an  application  budget  and/or  a 
budget  on  the  award  document  if  actual  ir>come 
is  from  a  differcnl  source  or  is  significantly 
different  in  amount,  atUic'n  an  explanation  or 
use  the  remarks  sccliop 

lOd,  e,  f,  g,  h,  iandj   Selfexplanalory 

10k  Enter  the  total  amount  of  unliquidated 
obligalio.ns,  including  unliquidated  obligations 
lo  subgranlces  and  contractors. 

Unliquidated  obligations  on  a  cash  basis  arc 
obligations  incurred,  but  not  yel  paid  On  an 
accrual  basis,  ihey  arc  obligations  incurred,  but 
for  which  an  outlay  has  not  yel  been  recorded 

Do  not  include  any  amounts  on  line  10k  that 
have  been  included  on  lines  10a  and  lOj. 

On  Ihc  final  report,  line  lOk  must  be  icro 

101      Selfexpianatory 

lOm    On  the  final  report,  line  10m  must  also  be  zero 

lOn,    o,  p,  q,  r.  s  and  t   Selfexpianatory 

lla      Selfexplanalory 

1  lb  Enler  Ihe  indirect  cost  rale  in  effect  during  the 
reporting  period 

1  Ic  Enter  the  amount  of  the  base  against  which  the 
rate  was  applied 

I  Id  Enter  Ihc  total  amount  of  indirect  costs  charged 
during  the  report  period 

1  le      Enler  the  Federal  share  of  the  amounl  in  lid 

Note  If  more  than  one  rale  was  in  effect  during  the 
period  shown  in  item  8,  attach  a  schedule 
showing  the  bases  against  which  the  dirTerenl 
rales  were  applied,  the  respective  rales,  the 
calendnr  periods  Ihcy  were  in  effect,  aiiiounls  of 
indirect  expense  charged  lo  the  project,  and  the 
Federal  share  of  indirect  expense  charged  to  the 
project  lodale 


sr  iti   ino>  4  S4i  B*^t 


|FR  Doc.  95-2454  Filed  2-1-95;  8:45  ami 
BtLUNQ  CODE  4S10-30-C- 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  95-015] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC), 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
.mnounces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space  Science 
Advisory  Committee. 
DATES:  Wednesday.  March  8,  1995.  8:45 
a.m.  to  5:30  p.m.;  Thursday,  March  9, 
1995,  8:30  a.m.  to  5:30  p.m.;  and  Friday. 
March  10,  1995,  8:30  a.m.  to  3  p.m. 
ADDRESSES:  NASA  Headquarters. 
Conference  Room  MIC  6-A&B-VVest 
300  E  Street.  SW.,  Washington.  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Lawrence  J.  Caroff.  Code  SZ. 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546 
202/358-0370. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  lo  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 
—Overview  of  Office  of  Space  Science 

Status 
—Review  of  FY96  Budget 
— Divisional  Reports 
—Subcommittee  Reports 
— Discussion  and  Writing  Groups 
—Briefing  on  the  Education  Programs 
—Briefing  on  OSS  Technology  Needs 
—Discussion  of  Explorer  Program 
-    It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  30, 1995. 
Timothy  M.  Sullivan, 
Advisory  Committee  Management  Officer. 
[FR  Doc.  95-2594  Filed  2-1-95;  8:45  ami 
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[Notice  95-013] 

Intent  to  Grant  an  Exclusive  Patent 
License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  intent  to  grant  a  patent 

license. 


SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Imitec.  Inc.,  of 


Schenectady.  New  York  12301.  a 
partially  exclusive  license  to  practice 
the  invention  protected  by  the  U.S. 
Patent  Application  Number  08/299.172 
entitled  'COPOLVIMIDES  PREP.ARED 
FROM  ODPA.  BTDA  AND  3.4'-ODA." 
which  was  filed  on  August  31,  1994,  by 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration. 

NASA  hereby  gives  notice  of  intent  to 
grant  Imitec,  Inc..  of  Schenectady.  New 
York  12301.  a  partially  exclusive  ficense 
lo  practice  the  invention  protected  by 
the  U.S.  Patent  Application  Number  08/ 

299.384  entitled  "SOLVENT 
RESISTANT  COPOLYIMIDE,"  which 
was  filed  on  September  1, 1994.  by  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 

NASA  hereby  gives  notice  of  intent  to 
grant  Imitec,  Inc.,  of  Schenectady,  New 
York  12301,  a  partially  exclusive  license 
to  practice  the  invention  protected  by 
the  U.S.  Patent  Application  Number  08/ 

299.385  entitled  'DIRECT  PROCESS 
FOR  PREPARING  SEMI-CRYSTALLINE 
POLYIMIDES,"  which  was  filed  on 
September  1, 1994,  by  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 

.  Aeronautics  and  Space  Administration. 
The  partially  exclusive  license  will 
contain  appropriate  terms  and 
conditions  to  be  negotiated  in 
accordance  with  NASA  Patent  Licensing 
Regulations  (14  CFR  1245).  NASA  will 
negotiate  the  final  terms  and  conditions 
and  grant  the  license  unless,  within  60 
days  of  the  date  of  this  notice,  the 
Director  of  Patent  Licensing  receives 
written  objections  to  the  grant,  together 
with  supporting  documentation.  The 
Director  of  Licensing  will  review  all 
written  responses  to  the  notice  and  then 
recommend  to  the  Associate  General 
Counsel  (Intellectual  Property)  whether 
to  grant  the  license. 

DATES:  Comments  to  the  notice  must  be 
received  by  April  3,  1995. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Code  GP, 
Washington.  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Harry  Lupuloff,  NA.SA,  Director  of 
Patent  Licensing,  (202)  358-2041. 

Dated:  January  26,  1995. 
Edward  A.  Frankle. 

General  Counsel. 

jFR  Doc.  95-2595  Filed  2-1-^5:  8:45  ami 
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[95-014] 

Intent  To  Grant  a  Partially  Exclusive 
Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Intent  to  Grant  a 
Patent  License. 


SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Rochester  Gas  and 
Electric  Corporation  of  Rochester.  New 
York.  14649-0001.  a  partially  exclusive 
license  to  practice  the  inventions 
protected  by  the  following  U.S.  Patents: 
4,829.035  entitled  "REACTIVATION  OF 
A  TIN  OXIDE-CONTAINING 
CATALYST."  which  was  granted  May  9 
1989:  4.855,274  entitled  "PROCESS 
FOR  MAKING  A  NOBLE  METAL  ON 
TIN  OXIDE  CATALYST."  which  was 
granted  August  8.  1989;  4,912.082 
entitled  "CATALYST  FOR  CARBON 
MONOXIDE  OXIDATION."  which  was 
granted  March  27,  1990;  and  4.991.181 
entitled  "CATALYST  FOR  CARBON 
MONOXIDE  OXIDATION,"  which  was 
granted  February  5,  1991.  by  the  l.'nited 
States  of  .America  as  represented  bv  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 

The  partially  exclusive  license  will 
contain  appropriate  terms  and 
conditions  to  be  negotiated  in 
accordance  with  "Licensing  of 
Government  Owned  Inventions."  (37 
CFR  404.1  et  seq.).  NASA  will  negotiate 
the  final  terms  and  conditions  and  grant 
the  license  unless,  within  bO  davs  of  the 
date  of  this  notice,  the  Director  of  Patent 
Licensing  receives  written  objections  to 
the  grant,  together  with  supporting 
documentation.  The  Director  of 
Licensing  will  review  all  written 
responses  to  this  notice  and  then 
recommend  to  the  Associate  General 
Counsel  (Intellectual  Property)  whether 
to  grant  the  Ucense. 

DATES:  Comments  to  the  notice  inust  be 
received  by  April  3,  1995. 

ADDRESSES:  National  Aeronautic  s  and 
Space  Administration.  Code  GP. 
Washinmon,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  .Mr. 
Harry  Lupuloff.  NASA,  Director  of 
Patent  Licensing,  at  (202)  35&-2Q41. 

Dated:  January  26.  1995. 
Edward  A.  FrankJe, 
General  Counsel. 
IFR  DcH    9.5-2596  Filed  2-1-95:  845  .m\ 
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NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Advanced 
Scientific  Computing;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 

meeting; 

Name:  Special  Emphasis  Panel  in 
.\dvanced  Scientific  Computing. 

Date  and  Time:  Februan-  22.  1995:  B.M 
<i  III.  to  Stt>p.in. 

Pfoce.  Room  1150.  4201  Wilson  Blvd  . 
A.-Hngton.  VA. 

Type  of  Meeting:  dosed. 

Contact  Person-  Dr.  Richard  S.  Hirsh. 
Oeputy  Di\-isioa  Director.  Advanced 
Scientific  Computing.  Room  1122.  National 
Science  Foundation.  4201  Wilson  Blvd., 
Arlington.  VA  22230.  Telephone:  (703)  30ft- 
1970 

Purpose  c^  Meeting:  To  provide  advice  and 
recommendatioos  concerning  prop>osals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Faculty 
Early  Career  Development  (CAREER) 
Program  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confldental  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  30. 1995. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
|FR  Doc.  95-2599  Filed  2-1-95;  8:45  ami 
BILLING  CODE  75S6-0t-M 


Special  Emptiasis  Panel  in  Biological 
Sciences;  Meeting 

In  accordance  with  the  Federal 
.Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended],  the  National  Science 
Foundation  announces  the  following 
meeting; 

S'ame:  Special  Emphasis  Pane!  in 
Biologic:al  Sciences  (1754). 

Date  and  Time:  February  24.  1*K)5  from 
8  30am-6:00  pm. 

Place:  Room  360.  National  Stienie 
Foundation. 4201  Wilson  Boulevard. 
.Arlington.  VA. 

Type  of  Meeting:  Closed. 

Contact  Person: Dt.  Gerald  Seller.  Program 
Director.  Division  of  Biological 
Instrumentation  and  Resources  (BIR).  Room 
015.  National  Science  Foundation,  4201 
Wilson  Blvd.,  .Arlington,  22230,  Tel:  (703) 
'Kt6-1469. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF. 

i4gCTid<i:To  review  and  ex-aluate  prof>osals 
submitted  in  response  to  the  Macromolecular 
Structure  Database  proposal  solicitation. 


Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  niatters  are  within 
exemptions  (4)  and  (6)  of  5  U^.C  S52h(c). 
the  Government  in  the  Sunshine  Act. 

Dated:  January  30. 1995. 
M.  Rebecca  Winlder. 
Committee  Management  Officer. 
IFR  Doc.  95-2600  Filed  2-1-95:  8:45  ami 
BILLING  CODE  755S-01-M 


Special  Emphasis  Panel  in  Electrical 
and  Conmiunications  Systems; 
Meeting  in  accordance  With  the 
Federal  Advisory  Committee  Act  Pub. 
L.  92-463,  as  Amended),  the  National 
Science  Foundation  Announces  the 
Following  Meeting 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Svsteras 
(1196). 

Date  and  Time:  February  16-17, 1995. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Room  1005,  and  Room 
f)80,  Arlington,  Virginia. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Chen-Ching  Liu. 
Program  Director,  Power  Systems,  Division  of 
Electrical  and  Communications  Systems 
Room  675,  National  Science  Foundation, 
4201  Wilson  Blvd.,  Arlington,  VA  22230  703/ 
306-1339. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Sensors  & 
Sensor  Systems  for  Power  Systems  and  Other 
Dispersed  Civil  Infrastructure  Systems 
Concept  Papers  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
Sunshine  Act. 

Dated:  January  30, 1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  95-2601  Filed  2-1-95;  8:45  ami 

BILLING  CODE  7S5S-01-M 


Special  Emphasis  Panel  in  Human 
Resource  Development;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Pane)  in  Human  Resource 

Development  (#1199). 


Date  and  Time:  Fefaruaiy  21-22. 1995— 

8:30  am-5:00  pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd..  Room  360,  Arlington,  VA 
22230 

Type  ofMt^tir.g:  Closed. 

Contact  Person:  Wilijam  McHenr>-. 
National  Science  Foundation,  4201  Wilsou 
Boulevard,  Arlington.  VA  22230.  Telephone; 
(703)  306-1632. 

Purpose  of  Meeting:  To  pimride  ad\-ice  and 
recommendations  coocemiog  proposals 
submitted  to  NSF  lor  financial  support. 

Agenda:  To  re%-iew  and  evaluate  Alliances 
for  Miuority  Participation  proposals  as  part 
of  the  selectioii  prot.ess  for  awards. 

Rf-ason  for  Closing:  The  proposals  bt.ing 
reviewed  incU.de  infonxiatioa  of  a 
proprietary  or  confidential  nature,  including 
technical  infomiation;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use.  552b(c)  (4)  and  (6)  of  the  Govemmenl 
in  the  Sunshine  .Act. 

DHted:  lanuary  30. 1995 
M.  Rebecca  Winkler. 
Comm  ;tte*  Management  Officer. 
(FR  Doc.  95-2602  Filed  2-1-^5:  8:45  ami 
BILLING  CODE  7555-01-M 


Special  Emphasis  Panel  in 
Mathematics  Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended],  the  National  Scienop 
Foundation  announces  the  following 

meeting. 

Name:  Special  Emphasis  Panel  in 
Mathematical  Sciences  (1204). 

Date  and  Time:  February  21-23. 19S5;  Bu*0 
A.M.  til  5:00  P.M. 

Place:  National  Science  Foundation.  4201 
Wilson  Boule\:ard,  Room  310.  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed 

Contact  Person:  Dr.  AK-in  Thaler.  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  2223C;  telephone:  (703)  306- 
1880, 

Purpose  of  Meeting:  To  provide  adiice  tad 
recommendations  concerning  proposals 
submitted  to  National  Science  Foundation  for 
financial  supf)ort. 

Agenda:  To  review  and  evaluate  proposals 
concerning  the  Faculty  Early  Career 
Development  (CAREER)  Program,  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietar>'  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associaled  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6J  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  30,  r99S. 
M.  Rebecca  Wiidder, 
Committee  Management  Officer. 
[FR  Doc  9S-2603  Filed  2-1-95;  8:45  am] 

BILLING  CODE  7S9S-01-M 
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Special  Emphasis  Panel  in  Systemic 
Reform;  Meeting 

hi  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended),  the  National 
Science  Foiuidation  announces,  the 
following  meeting: 

Name:  Special  Emphasis  Panel  in  Systemic 
Reform. 
Dates:  February  16-17, 1995. 
Times:  1 2:00  noon-6:30  p.m.:  Februaru  16 

1995;  '      ' 

8:00  a.m.-12:0O  noon;  February  17,  1995. 

Place:  Doubletree  Hole!,  300  Army  Navy 
Drive,  Arlington.  Virginia  22202.  (703)  416- 
4100.  FAX  (703)416-4126. 
Type  of  Meeting:  Closed. 
Contavt.  Dr.  Richard  J.  Anderson,  Senior 
Project  Director.  Experimental  Program  to 
Stimulate  Competitive  Research,  Office  of 
Systemic  Reform,  National  .Science 
Foundation,  Suite  875,  4201  Wilson  Blvd 
Arlington.  VA  22230,  (703)  306-1683. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  EPSCoR  program  for 
financial  support. 

Agenda:  To  review  and  evaluate  proposals 
ftx>m  states  participating  in  the  Experimental 
Program  to  Stimulate  Competitive  Research. 
Proposals  requesting  one-year  Experimental 
Systemic  Initiative  grants  are  submitted  in 
response  to  NSF  EPSCoR  solicitation  94-55. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  infonnation  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  Associated  with  the 
proposials.  These 'matters  are  exempt  under  5 
U.S.C.  522  b,  (c)(4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  January  Bf),  1995. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  95-2604  Filed  2-1-95:  8:45  am) 

BILLING  CODE  75S5-(I1-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (OMB) 
Review 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  OMB  review  of 

information  Collection. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
OMB  for  review  the  following  proposal 
for  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  or 
extension:  New. 

2,  The  title  of  the  information 
collection:  Policy  Statements.  "Criteria 


for  Guidance  of  States  and  NRC  in 
Discontinuance  of  NRC  Regulatory 
Authority  and  Assumption  Thereof  By 
States  Through  Agreement"  (46  FR 
7540;  January  23. 1981,  as  amended  by 
policy  statements  published  at  46  FR 
36969,  July  16,  1981,  and  48  FR  33376 
July  2 1 ,  1 983)  and  "NRC  Review  of 
Agreement  State  Radiation  Control 
Programs:  Final  Genera]  Statement  of 
Poncy'V(57  FR  22495,  May  28, 1992); 
and  Comprehensive  and  Update 
questionnaires.  Evaluation  of  Agreement 
State  Radiation  Control  Programs. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Policy  Statements:  As  needed. 
Questionnaires:  Initially  for  review  of  a 
State's  request  to  become  an  Agreement 
State  Program  and  biennial  thereafter 

5.  Who  will  be  required  or  asked  to 
repcBl:  Any  State  receiving  Agreement 
State  status  by  signing  Section  274(b) 
agreement  with  NRC.  Presently  there  are 
29  Agreement  States.  Because  a  few  of 
the  States  have  more  than  one  program, 
there  are  34  programs  in  all. 

6.  An  estimate  of  the  number  of 
responses:  New  Agreement  Stales: 
Approximately  one  response  every  three 
years;  Existing  Agreement  Slates: " 
Approximately  one-half  (17)  of 
continuing  Agreement  State  programs 
are  asked  to  respond  annually. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  For  continuing 
Agreement  State  programs, 
approximately  211,680  hours  would  be 
expended,  or  an  average  of  6,226  hours 
per  program;  for  a  new  Agreement  State 
program,  approximately  3,600  hours 
would  be  expended  each  year  over  a 
three  year  period;  therefore, 
approximately  a  total  of  215,280  hours 
would  be  expended  annually. 

8.  An  indication  of  whether  Section 
3504(h)  Pub.  L.  96-511  applies:  Not 
applicable. 

9.  Abstract:  Agreement  States  are 
requested  to  provide  infomiation 
concerning  their  materials  regulatory 
programs  in  their  States.  This 
information  is  used  by  the  Commission 
to  carry  out  its  reviews  of  State  radiation 
control  programs  to  ensure  that  these 
programs  are  compatible  with  the   . 
Commission's,  meet  the  applicable  parts 
of  Section  274  of  the  Atomic  Energy 
Act,  and  are  adequate  to  protect  the 
public  health  and  safety. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street,  NW  (Lower  Level).  VVashiiicton 
D.C.  20037.  - ' 

Comments  and  questions  should  be 
directed  to  the  OMB  Reviewer: 


Troy  HiUier.  Office  of  Information  and 
Regulatory  Affairs  (315(>-NEOB- 
10202,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 
Comments  may  also  be  communicated 

by  telephone  at  (202)  395-3084. 
The  NRC  Clearance  Officer  is  Brenda 

J.  Shelton,  (301)  415-7233. 

Dated  at  Rockvilie.  .Marvland  this  28lh  Way 
of  January,  1995. 

For  the  Nuclear  Regulatory  Comr.nssion. 
Gerald  S.  Cranford, 

Designated  Senior  Official  for  Information 

Resources  Management. 

IFR  Doc.  95-2576  Filed  2-1-95;  8:45  am) 
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Carolina  Power  &  Light  Company; 
Brunswick  Steam  Electric  Plant,  Unit  1 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  one/time 
Exemption  from  the  requirements  of 
Section  IIl.D.l.{a)  of  Appendix  J  to  10 
CFR  Part  50  for  Facility  Operating 
License  No.  DPR-71  issued  to  the 
Carolina  Power  &  Light  Company  (the 
licensee)  for  operation  of  the  Brunswick 
Steam  Electric  Plant,  Unit  1  (BSEP-1). 
located  in  Bmnswick  County,  North 
Carolina. 


Environmental  Assessment 
Identification  of  the  Proposed  Action 
The  proposed  action  would  grant  a 
one-time  partial  Exemption  from  thf> 
schedular  requirement  in  Section 
IlI.D.l.(a)  of  Appendix  J  to  10  CFR  Part 
50,  which  requires  a  set  of  3  Type  A 
containment  integrated  leak  rate  tests  to 
be  performed  at  approximately  equal 
inter\'als  during  each  lO-year  service 
period.  The  third  test  of  the  set  shall  be 
conducted  when  the  plant  is  shutdown 
for  the  10-year  plant  inser\'ice 
in.spections.  The  proposed  action  would 
extend  the  second  10-year  period  forlhe 
performance  of  the  third  Type  A  test  at 
BSEP-l  until  the  reload  10  outage 
(BllORl)  in  Sentember  1996. 

The  proposed  action  is  in  accord,nni.e 
with  the  licensee's  application  for 
Exemption  dated  November  22.  1994 

The  Need  for  the  Proposed  Action 
During  the  first  10-year  ser\ice 
period.  Type  A  tests  were  conducted  as 
required  by  10  CFR  Part  50,  Appendix 
J.  Since  the  first  10-year  service  period 
for  BSEP-1  was  not  aligned  with  the 
service  period  for  BSEP-2,  the  licensee 
moved  the  end  date  for  the  BSEP-l  bark 
to  coincide  with  the  BEEP-2  end  date. 
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Therefore,  the  second  10-year  service 
period  for  BEEP-1  began  on  July  10. 
1986.  This  caused  the  first  BEEP-1  Type 
A  test  for  the  second  period  to  be 
performed  in  May  1987,  only  11  months 
into  the  interval.  The  second  Type  A 
test  on  BEEP-1  was  performed  within 
the  40-month  plus  or  minus  10-month 
inter\'al  required  by  the  Technical 
Specifications. 

However,  BEEP-1,  experienced  an 
extended  shutdownn  between  April  1992 
ajid  February  1994.  The  licensee 
notified  the  NRC  in  a  letter  dated 
August  5, 1994,  that  the  second  10-year 
period  end  date  was  being  extended  by 
one  year  due  to  this  outage.  Because  of 
this  shutdown,  the  licensee  also 
rescheduled  the  remaining  two  BEEP-1 
refueling  outages  (reloads  9  and  10) 
during  the  second  10-year  service 
period.  The  reload  9  outage  was 
rescheduled  to  begin  in  April  1995,  and 
the  reload  10  outage  was  rescheduled  to 
begin  in  September  1996. 

Unlike  Section  XI.  I\VA-2400(c)  of  the 
.American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel 
Code  (ASME  Code).  Appendix  J  to  10 
CFR  Part  50  does  not  contain  any 
provisions  for  adjusting  the  10-year 
service  period  due  to  extended  outages. 
The  licensee  has  already  performed  two 
of  the  Type  A  tests  at  BEEP-1  required 
during  the  second  10-year  service 
period.  If  a  Type  A  test  is  conducted 
during  the  next  refueling  outage. 
Appendix  J  could  be  interpreted  to 
require  a  fourth  test  to  satisfy  the 
requirement  that  the  final  test  of  the  set 
be  conducted  when  the  plant  is 
shutdown  for  the  10-year  plant  inservice 
inspection.  Due  to  the  extension  of  the 
inservice  inspection  period,  the  final 
refueling  outage  of  the  current  inservice 
inspection  period  is  scheduled  for 
September  1996. 

Granting  of  the  proposed  Exemption 
would  result  in  an  inter\'al  of 
approximately  68  months  between  the 
second  and  third  Type  A  tests.  The 
proposed  E.xemption  would  allow  the 
start  of  the  next  Type  A  test  interval  to 
be  realigned  with  the  start  of  the  third 
10-year  inservice  inspection  period.  The 
E.xemption  would  also  minimize  the 
radiation  exposure  to  the  personnel 
conducting  the  test  through  the 
elimination  of  a  fourth  test. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Ciommission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  granting  the  proposed 
Exemption  would  not  significantly 
increase  the  probability  or  amount  of 
expected  containment  leakage  and  that 
containment  integrity  would  be 


maintained.  The  licensee  has  reviewed 
the  potential  primary  containment 
degradation  mechanisms,  including 
both  activity-based  and  time-based 
causes.  This  review  concluded  that 
there  has  not  been  any  alteration  or 
challenge  to  the  primary  containment 
since  the  last  Type  A  test.  The  licensee 
also  stated  that  there  will  not  be  any 
future  maintenance  activity  during  the 
proposed  interval  extension  that  would 
adversely  affect  the  primary 
containment  leakage  rate  without 
administrative  control  requiring  the 
performance  of  local  leak  rate  testing. 
There  are  also  no  scheduled 
modifications  that  have  the  potential  to 
adversely  affect  the  integrity  of  the 
primary  containment  boundary. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite.  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted" area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  action  would  be  to  deny  the 
request.  Such  action  would  not  enhance 
the  protection  of  the  environment  and 
would  result  in  unjustified  cost  to  the 
licensee  and  additional  exposure  to 
plant  personnel. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Brunswick  Stream 
Electric  Plant.  Units  1  and  2,  dated 
Januan,- 1974. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  NRC  staff  consulted  with  the  State 
of  North  Carolina  official  regarding  the 


environmental  impact  of  tlie  proposed 
action.  The  State  official  haid  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  November  22,  1994,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gelman  Building,  2120  L  Street, 
N\V.,  Washington,  DC  20555  and  at  the 
Local  Public  Document  Room  located  at 
the  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Librar\'.  601  S.  College  Road. 
Wilmington.  North  Carolina  28403- 
3297. 

Dated  at  Rockville.  Maniand.  this  26th  day 
of  January-  1995. 

For  the  Nuclear  Regulatoiy  Commission. 
William  H.  Batenian. 

Director,  Project  Directorate  II- 1.  Division  of 
Reactor  Projects — ////.  Office  ofXuclear 
Reactor  Regulation. 

(FR  Doc.  95-2573  Filed  2-1-95;  8:45  ami 
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Entergy  Operations,  Inc.;  Arkansas 
Nuclear  One,  Unit  No.  1  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  e.xemption 
from  Facility  Operating  License  No. 
DPR-51,  issued  to  Entergy  Operations, 
Inc.,  (the  Hcensee).  for  operation  of  the 
Arkansas  Nuclear  One.  Unit  No.  1 
(ANO-1).  located  in  Pope  County, 
Arkansas. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

Section  III.D.l(a)  of  Appendix  J  to  10 
CFR  Part  50  addresses  requirements  for 
periodic  containment  building 
integrated  leakage  rate  tests  (ILRTs).  The 
tests  measure  the  ability  of  the 
containment  building  to  isolate  the 
containment  building  atmosphere  from 
the  environment.  The  containment 
building  is  designed  to  prevent 
radioactive  releases  to  the  environment 
from  the  reactor  and  radioactive  systems 
located  inside  the  containment. 


Appendix  J  requires  ILRTs  to  be 
performed  at  approximately  equal 
intervals  diuing  each  10-year  service 
period.  The  third  test  of  each  set  must 
be  conducted  when  the  plant  is  shut 
down  for  the  10-year  plant  inservice 
inspections.  In  order  to  schedule  the 
next  ILRT  (the  third  ILRT  of  this  service 
period)  such  that  it  coincides  with  the 
10-year  inservice  inspections,  the 
licensee  has  requested  a  one-time 
exemption  from  the  Appendix  J 
requirements.  The  exemption  would 
extend  the  10-year  service  period  by  one 
refueling  outage  to  permit  the  licensee 
to  perform  the  next  ILRT  together  with 
the  10-year  inservice  inspection  that  are 
scheduled  during  the  thirteenth 
refueling  outage  in  1996. 

The  proposed  acUon  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  November  8,  1994. 

The  Need  for  the  Proposed  Action 

If  performed  during  the  thirteenth 
refueling  outage,  the  third  ILRT  will  not 
be  completed  until  after  the  end  of  the 
current  10-year  service  period.  To 
comply  with  regulations  as  written,  an 
ILRT  would  be  required  during  the 
twelfth  refueling  outage  in  1995  to 
satisfy  the  requirement  for  three  ILRT's 
during  the  10-year  service  period  and 
another  ILRT  would  be  required  during 
the  thirteenth  refueling  outage  in  1996 
to  satisfy  the  requirement  for  the  third 
ILRT  to  be  performed  when  the  plant  is 
shut  down  for  the  10-vear  inservice 
inspection.  Without  the  requested 
exemption  and  related  technical  ' 
specification  changes,  the  licensee 
would  be  required  to  perform  ILRT's 
during  both  the  twelfth  and  thirteenth 
refueling  outages.  A  requirement  to 
perform  ILRT's  during  two  consecutive 
refuelings  is  clearly  beyond  the  intent  of 
the  regulations  and  given  the 
satisfactory  results  of  previous  tests  at 
ANO-1,  there  is  little,  if  anything,  to 
gain  from  two  closely  spaced  tests. 

Environmental  Impacts  of  the  Proposed 
Action  ' 


The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  granting  of  the  one-time 
relief  does  not  impact  the  environment. 
Six  previous  ILRT's  performed  at 
approximately  three  year  intervals  have 
not  identified  containment  leakage 
concerns.  An  interval  extension  of  one 
refueling  outage  (approximately  18 
months)  between  the  sixth  and  seventh 
ILRT  is  not  likely  to  result  in 
unidentified  containment  leakage 
during  plant  operations.  There  is 
minimal  concern  that  the  ILRT  interval 
extension  would  increase  the  release  of 


radioactive  materials  during  normal 
operations  or  after  an  accident. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action.- 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  action  would  be  to  deny  the 
request.  Such  action  would  not 
significantly  reduce  the  environmental 
impact  of  plant  operation  and  would 
result  in  lost  electrical  generation 
capacity  and  other  expenses  to  the 
licensee. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Arkansas  Nuclear 
One,  Unit  No.  l. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  staff  consulted  with  the  State  of  ' 
Arkansas  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Signiflcant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  November  8, 1994,  which  is 
available  for  public  inspection  at  the 
Commission  s  Public  Document  Room, 


The  Gehnan  Building.  2120  L  Street 
NW.,  Washington,  DC.  and  at  the  local 
public  document  room  located  at  the 
Tomlinson  Library,  Arkansas  Tech 
University.  Russellville.  Arkansas 
72801. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  January  1995. 

For  the  Nuclear  Regulator}'  Commission. 
George  Kalroan, 

Senior  Project  Manager,  Project  Directorate 
IV-1,  Division  of  Reactor  Projects  III/IV.  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  95-2575  Filed  2-1-95;  8:45  am| 
BILLING  CODE  7S9(M>1-M 


Notice  of  Issuance  of  Amendment  to 
Facility  Operating  License,  Correction 

This  notice  corrects  the  notice  issue*! 
in  the  Bi-Weekly  Notices  of 
Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Consideration 
for  IHinois  Power  Company  and 
Soyland  Power  Cooperative,  Inc.,  on 
November  23,  1994  (59  FR  60392).  The 
correct  notice  follows  as  Amendment 
No.  94  issued  and  effective  on 
November  3,  1994: 

The  amendment  modifies  Technical 
Specification  (TS)  3/4.3.1,  "Reactor 
Protection  System  Instrumentation,"  TS 
3/4.3.2,  "Contairunent  and  Reactor 
Vessel  Isolation  Control  System,"  TS  3/ 
4.3.3,  -Emergency  Core  Cooling  System 
Actuation  Instrumentation,"  TS  3/ 
4.3  4  2.  "End-of-Cycle  Recirculation 
Pump  Trip  System  Instrumentation,"  TS 
3/4.3.5.  "Reactor  Core  Isolation  Cooling 
Systfim  Actuation  Instrumentation,"  TS 
3/4  4.2.1,  "Safety/Relief  Valves,"  and 
TS  3/4.4.2.2,  'Safety /Rehef  Valves  Low- 
Low  Set  Functions."  These  TS  contain 
reqriirements  to  perform  manual  testing 
of  the  associated  solid  state  logic  at  least 
once  evp.r\-  four  fuel  cycles  on  a 
stJiggeied  basis.  This  testing  is  in 
addition  to  the  automatic  testing 
perfurnifd  by  the  self-test  system.  This- 
amendment  removes  the  requirement  to 
perform  manual  testing  of  the  solid  state 
logic  when  the  automatic  testing  js 
already  }>erfo.'mod. 

Baud  at  Ro«  k\  ilie.  Maryland,  this  26th  dny 
of  Jiinuar>- 1995. 

For  thi-  N\ii  lear  Regulator)'  Commission. 
lack  W.  Roe. 

nirpcior.  Division  of  Reactor  Projects— III /l\\ 
Office  nf  Xuclear  Reactor  Regulation. 
(FR  Do. .  95-25-^  Fil.'d  2-1-95:  8:45  ami 
BILUNG  CODE  7SM-01-M 
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State  of  Utah;  Agreement  Pursuant  to 
Section  274  of  the  Atomic  Energy  Act, 
as  Amended;  issuance  of  Director's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  State  Programs,  has 
issued  a  decision  concerning  a  Petition 
dated  September  21, 1992,  submitted  by 
US  Ecology,  Inc.  regarding  the  State  of 
Utah  Agreement  State  program.  The 
Petition  requested  that  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  revoke  or 
suspend  the  State  of  Utah's  Agreement 
State  program  for  failure  to  require 
Federal  or  State  land  ownership  at  the 
Envirocare  of  Utah,  Inc.  low-level 
radioactive  waste  (LLRW)  disposal 
facility.  Petitioner  alleged  that:  Under 
both  Utah's  Agreement  State  program     «. 
and  the  Federal  LLRW  regulatory 
program,  LLRW  may  not  be  disposed  of 
on  privately-owned  land  unless  the 
State  in  which  the  site  is  located  or  the 
Federal  government  has  formally 
expressed  a  willingness  to  accept  title  to 
the  facility  at  site  closure:  the 
Envirocare  site  is  located  on  privately- 
owned  land;  and  neither  Utah  nor  the 
U.S.  Department  of  Energy  has  agreed  to 
or  expressed  any  willingness  to  accept 
title  to  the  site. 

By  letter  dated  October  26.  1992.  the 
NRC  staff  acknowledged  receipt  of  the 
Petition  and  notified  the  Petitioner  that 
this  matter  would  be  considered 
pursuant  to  10  CFR  2.206.  The  NRC  staff 
published  a  notice  of  receipt  of  the 
Petition  in  the  Federal  Register  on 
November  13,  1992  (57  (FR  53941). 

The  Director  of  the  Office  of  State 
Programs  has  denied  the  Petition.  The 
reasons  for  this  decision  are  explained 
in  a  Director's  Decision  Under  10  CFR 
2.206  (DD-95-01),  which  is  available  for 
public  inspection  in  the  Commission's 
Public  Document  Room  located  at  2120 
L  Street.  NW.  (Lower  Level). 
Washington,  DC  20555. 

A  copy  of  this  Decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206.  As 
provided  by  this  regulation,  the 
Decision  will  constitute  the  final  action 
of  the  Commission  25  days  after  the  date 
of  issuance  of  the  Decision  unless  the 
Commission  on  its  own  motion 
institutes  a  review  of  the  Decision 
within  that  time. 

Dated  at  Rockville.  Manland.  this  26th  day 
of  Januarv',  1995. 

For  the  Nuclear  Regulaton-  Commission. 
Richard  L.  Bangart, 
Director,  Office  of  State  Programs. 

I.  Introduction 

By  a  letter  dated  September  21,  1992. 
and  supplemented  in  a  letter  of 


December  8, 1992,  to  James  M.  Taylor, 
Executive  Director  for  Operations  of  the 
U.S.  Nuclear  Regulatory  Commission 
(NRC  or  Commission),  US  Ecology,  Inc. 
(petitioner)  filed  a  "Petition  of  US 
Ecology,  Inc.  for  Review  and 
Suspension  or  Revocation  of  Utah's 
Agreement  State  Program  for  Failure  to 
Require  State  or  Federal  Site  Ownership 
at  the  Envirocare  of  Utah,  Inc.  Low- 
Level  Radioactive  Waste  Facility." 
Petitioner  alleges  that — 

(1)  Under  both  Utah's  Agreement 
State  program  and  the  Federal  low-level 
radioactive  waste  (LLRW)  regulatory 
program,  LLRW  may  not  be  disposed  of 
on  privately  owned  land  unless  the 
State  in  which  the  site  is  located  or  the 
Federal  Government  has  formally 
expressed  a  willingness  to  accept  title  to 
the  facility  at  site  closure; 

(2)  The  Envirocare  site  is  located  on 
privately  ovraed  land;  and 

(3)  Neither  Utah  nor  the  U.S. 
Department  of  Energy  has  agreed  to  or 
expressed  any  willingness  to  accept  title 
to  the  site. 

The  petitioner  requested  that  in  view 
of  these  allegations  the  NRC  initiate 
appropriate  proceedings,  including 
relevant  hearings,  to  suspend  or  revoke 
Utah's  Agreement  State  status  under 
Section  274j.  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (AEA).  The  receipt 
of  this  Petition  was  noticed  in  the 
Federal  Register  on  November  13,  1992 
(57  Fed.  Reg.  53941).  For  the  reasons  set 
forth  below,  petitioner's  request  is 
denied. 

II.  Background 

Section  274  of  the  AEA,  as  amended, 
provides  the  statutory  basis  under 
which  the  NRC  can  relinquish  portions 
of  its  regulatory  authority  to  the  States. 
This  makes  it  possible  for  Slates  to 
license  and  regulate  the  possession  and 
use  of  byproduct  material,  source 
material,  and  special  nuclear  material  in 
quantities  not  sufficient  to  form  a 
critical  mass. 

The  mechanism  for  the  transfer  of 
NRC  authority  to  a  State  to  regulate  the 
radiological  health  and  safety  aspects  of 
nuclear  materials  is  an  agreement 
between  the  Governor  of  the  State  and 
the  Commission.  Before  entering  into 
such  an  agreement,  the  Governor  is 
required  to  certify  that  the  State  has  a 
regulatory  program  that  is  adequate  to 
protect  the  public  health  and  safety.  In 
addition,  the  Commission,  by  statute, 
must  perform  an  independent 
evaluation  emd  make  a  finding  that  the 
State's  radiation  control  program  is 
compatible  with  the  NRC's.  complies 
with  the  applicable  parts  of  Section  274 
of  the  AEA.  and  is  adequate  to  protect 
the  public  health  and  safety. 


The  AEA  was  amended  in  1978  to 
require,  among  other  things,  that  the 
NRC  periodically  review  Agreement 
State  programs  to  determine  the 
adequacy  of  the  program  to  protect  the 
public  health  and  safety  and 
compatibility  with  NRC's  regulatory 
program.  Section  274j.  of  the  AEA 
provides  that  the  NRC  may  suspend  or 
terminate  its  agreement  with  a  State  if 
the  Commission  finds  that  such 
suspension  or  termination  is  necessary 
to  protect  the  public  health  and  safety. 
As  mandated  by  the  AEA,  NRC 
conducts  periodic,  on  site,  in-depth 
reviews  of  each  Agreement  State 
program.  The  results  of  these  reviews 
are  documented  in  a  report  to  the  State. 
The  report  indicates  whether  the  State's 
program  is  adequate  to  protect  the 
public  health  and  safety  and  also 
whether  the  program  is  compatible  with 
NRC's  regulatory  program.  (In  some 
cases,  the  State  is  informed  that  the 
findings  on  adequacy  and  compatibility 
are  being  withheld  pending  further 
review  by  NRC  and  the  resolution  of 
outstanding  issues.) 

The  State  of  Utah  originally  became 
an  Agreement  State  on  April  1.  1984.  At 
that  time,  the  State  chose  not  to  include 
authority  for  commercial  LLRW 
disposal  in  the  Agreement.  However,  on 
July  17,  1989,  Governor  Norman  H. 
Bangerter  of  Utah  requested  that  the 
Commission  amend  the  Agreement  to 
provide  authority  for  Utah  to  regulate 
commercial  LLRW  disposal.  As  part  of 
the  amendment  process,  the  Governor 
certified  that  the  State  had  a  program  for 
control  of  radiation  hazards  with  respect 
to  LLRW  disposal  that  is  adequate  to 
protect  the  public  health  and  safety.  The 
NRC  conducted  an  independent  review  • 
of  this  program  and  determined  that  the 
State  met  the  requirements  of  Section 
274  of  the  AEA  and  that  the  State's 
statutes,  regulations,  personnel, 
licensing,  inspection  and  administrative 
procedures  were  compatible  with  those 
required  by  the  Commission  and  were 
adequate  to  protect  the  public  health 
and  safety.  The  amendment  to  the  Utah 
Agreement  became  effective  on  Mav  9. 
1990.  55  FR  22113  (May  31.  1990).' 

Part  of  the  State's  program  involved 
the  adoption  of  regulations  compatible 
with  the  NRC  regulations  for  the 
licensing  of  land  disposal  of  radioactive 
waste  (10  CFR  Part  61).  including 
§61.59  (Institutional  requirements). 
Section  61.59  states: 

(a)  Land  ownership.  Disposal  of  radioactive 
waste  received  from  other  persons  may  be 
permitted  only  on  land  owned  in  fee  by  the 
Federal  or  a  State  government. 

As  part  of  its  regulation  of  LLRW, 
Utah  also  adopted  a  provision  similar  to 
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the  exemption  provision  at  10  CFR  61.6, 
which  states:} 

The  Commission  may,  upon  application  by 
any  interested  person,  or  upon  its  own 
initiative,  grant  any  exemption  from  the 
requirements  of  the  regulations  in  this  part  as 
it  determines  is  authorized  by  law.  will  not 
endanger  life  or  property  or  the  common 
defense  and  security,  and  is  otherwise  in  the 
public  interest. 

In  September  1990.  Envirocare  of 
Utah.  Inc.  (Envirocare)  requested  the 
State  to  amend  its  license  to  authorize 
receipt  of  LLRW  for  disposal.  On  March 
21.  1991.  Utah  granted  the  request 
authorizing  LLRW  disposal.  In  granting 
this  authorization,  the  State  extended  a 
previously-granted  exemption  ft-om  the 
State's  land  ownership  requirements  for 
Naturally  Occurring  Radioactive 
Material  (NORM)  and  Naturally- 
Occurring  and  Accelerator-Produced 
Radioactive  Material  (NARM)  disposal 
to  LLRW  disposal  at  the  Envirocare 
facility.  (NORM  and  NARM  are  outside 
the  NRC's  regulatory  authority.)  Utah 
issued  the  exemption  pursuant  to  its 
regulations,  which  provide  that  the 
State  may  grant  "such  exemptions  or 
exceptions  ft-om  the  requirements  of 
these  regulations  as  if  determines  are 
authorized  by  law  and  will  not  result  in 
imdue  hazard  to  public  health  and 
safety  or  property." 

On  September  21.  1992.  US  Ecology, 
Inc.  filed  this  petitiortwith  the  NRC 
requesting  that  the  Commission  revoke 
or  suspend  the  Utah  agreement  program 
for  regulating  the  commercial  disposal 
of  LLRW  because  of  Utah's  failure  to 
require  State  or  Federal  government 
land  ownership.  The  petitioner 
requested  the  NRC  to  review  the 
adequacy  and  compatibility  of  Utah's 
Agreement  State  program  in  light  of  this 
failure  and  alleged  that  the  State  had  not 
adequately  justified  the  granting  of  an 
exemption  from  the  land  ownership 
requirement.'  In  a  letter  of  October  26, 
1992  acknowledging  receipt  of  the 
petition,  Mr.  Carlton  Kammerer, 
Director,  Office  of  State  Programs, 
informed  the  petitioner  that  the  NRC 
staff  was  in  the  process  of  reviewing  the 
licensing  action  of  Utah  as  it  related  to 
the  granting  of  the  exemption  in  the 
course  of  NRC's  periodic  review  of  the 
Utah  Agreement  State  program  pursuant 
to  Section  274j.  of  the  AEA. 
Furthermore,  the  NRC  staffs  review  of 
the  Utah  program  would  of  necessity 
address  the  issues  raised  in  the  US 
Ecology  petition.  As  will  be  set  forth  in 
greater  detail  below,  the  NRC  has 
determined  that  the  State  of  Utah's 


rationale  of  exercising  effective  control 
of  the  waste  disposal  site  without  State 
or  Federal  ownership  is  not 
unreasonable  and  would  not  warrant 
revocation  or  suspension  of  the  Utah 
agreement. 

III.  Discussion 

The  NRC  staff  has  examined  the 
petitioner's  claim  in  the  original 
petition  of  September  21, 19P2  and  the 
supplement  dated  December  8, 1992: 

Petitioner  requests  that  the  NRC  begin 
proceedings  to  revoke  or  suspend  Utah's 
Agreement  State  status  under  section  274  of 
the  Atomic  Energy  Act  because  of  alleged 
flaws  in  Utah  acUons  on  the  licensing  of 
Envirocare  of  Utah,  Inc.,  to  receive  LLRW  for 
disposal. 

Pursuant  to  Section  274  of  the  AEA, 
NRC  relinquished  its  regulatory 
authority  over  the  licensing  of  LLRW  to 
Utah  and  therefore  has  no  direct 
authority  over  licensing  of  LLRW 
facilities  in  Utah.  However,  NRC  does 
have  authority  to  terminate  or  suspend 
Utah's  Agreement  State  program  under 
Section  274j.  of  the  AEA.  Section  274j. 
states: 

The  Commission,  upon  its  own  initiative 
after  reasonable  notice  and  opportunity  for 
hearing  to  the  State  with  which  an  agreement 
under  subsection  b.  |of  this  section]  has 
become  effective,  or  upon  request  of  the 
Governor  of  such  State,  may  terminate  or 
suspend  all  or  part  of  its  agreement  with  the 
State  and  reassert  the  licensing  and 
regulatory  authority  vested  in  it  under  this 
Act,  if  the  Commission  finds  that  (1)  Such 
termination  or  suspension  is  required  to 
protect  the  public  health  and  safety,  or  (2)  the 
State  has  not  complied  with  one  or  more  of 
the  requirements  of  this  section.  The 
Commission  shall  periodically  review  such 
agreements  and  actions  taken  by  the  Stales 
under  the  agreements  to  insure  [sic] 
compliance  with  the  provisions  of  this 
section. 2 

Based  upon  these  periodic  reviews,  or 
upon  special  reviews  conducted  for 
cause,  the  Commission  must  find  that 
(1)  Termination  or  suspension  of  a 
State's  program  is  required  to  protect 
the  public  health  and  safety  or  (2)  that 
the  State  has  not  complied  with  one  or 
more  requirements  of  Section  274  of  the 
AEA  (e.g.,  the  requirement  for  the  State 
program  to  be  compatible  with  the  NRC 
program). 

The  revocation  of  Utah's  Agreement 
State  status,  as  requested  by  the 
petitioner,  hinges  on  whether  Utah's 


'  On  December  8,  J992.  ihp  peliiioner  also 
submitted  a  supplemental  legal  analvsis  in  support 
ol  the  petition. 


^  As  required  by  this  section,  the  NRC  siaff  has 
conducted  periodic  reviews  of  the  Utah  Agreement 
Stale  program  since  Utah  became  an  Agreement 
Slate  in  1984.  The  purpose  of  these  periodic 
reviews  is  to  determine  the  adequacy  of  the  States 
program  to  protect  the  public  health  and  safety  and 
the  compatibility  of  the  States  proiL'am  with  that 
of  the  NRC. 


regulatory  scheme  of  providing  an 
exemption  from  State  or  Federal 
ownership  of  the  site  was  compatible 
with  NRC's  regulatory  requirements  and 
whether  Utah's  action  in  granting  the 
exemption  provided  for  adequate 
protection  of  the  public  health  and 
safety.  The  NRC  regulations  contain  an 
exemption  provision  in  10  CFR  61.6  that 
allows  the  Commission  to  grant  any 
exemption  ft-om  the  requirements  in 
Part  61  provided  that  the  exemption  is 
authorized  by  law,  will  not  endanger  the 
public  health  and  safety  or  the  common 
defense  and  security  and  is  otherwise  in 
the  public  interest.  The  land  ownership 
provision  in  Section  61.59  is  subject  to 
this  exemption  provision.  Although 
NRC  has  not  exercised  its  authority 
under  the  exemption  provision  in  Pan 
61  as  Utaji  has  exercised,  Utah's 
regulatory  scheme  contains  an 
exemption  provision  similar  to  the 
NRC's.  Although  NRC  has  not  granted 
(nor  has  any  person  requested)  any 
similar  exemption,  it  has  not  adopted 
any  particular  policy  or  practice 
precluding  this  that  might  be  identified 
to  the  States  as  a  matter  of  strict 
compatibility.  In  this  regard.  Utah's 
regulatory  program  is  not  incompatible 
with  the  NRC. 

The  issue  then  becomes  whether  the 
exercise  of  the  exemption  provision 
poses  a  sufficient  safety  problem  as  to 
require  the  NRC  to  revoke  or  suspend 
Utah's  Agreement  State  program.  The 
reasons  for  the  exemption  Utah  issued 
for  LLRW  originally  were  derived  in 
part  ft-om  the  reasons  for  the  exemption 
it  had  issued  for  NORM  and  NARM. 
which  the  NRC  staff  found  not  to  be 
sufficient.  Upon  the  NRC's  request.  Utah 
provided  additional  explanation  of  the 
reasons  for  the  exemption  with  regard  to 
LLRW  (described  below),  and  also 
imposed  deed  restrictions  on 
Envirocare's  title  to  the  site,  as 
explained  below.  Specificallv.  the  State 
of  Utah  provided  the  following 
justifications  for  its  concept  of 
providing  for  a  degree  of  State  control 
of  the  disposal  site  that  would  be 
equivalent  to  the  control  provided  by 
the  requirement  in  the  regulations  for 
the  disposal  site  to  be  located  on  State 
or  Federal  land:  ^ 

*  Tooele  County  has  zoned  the  area  that 
the  Envirocare  site  is  in  as  heavy 
manufacturing-hazardous  (MGH) 
designation.  •   *   • 

*  Because  of  the  mixed  waste  licenses 
held  by  Envirocare,  Envirocare  has  recorded 
in  the  public  records  of  Tooele  County  an 


'From  a  letter  dated  February  12,  1993  from 
Dianne  R.  Nielson.  Ph.D.,  Executive  Direcior.  I  "leh 
D<?partmenl  of  Environmental  Quality,  to  Mr. 
Carlton  Kammerer.  Director,  Office  of  State 
I'.-oBrams.  I !  S.  Nuclear  Regu;ator>  Commissio.-.. 
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Affidavit  which  refers  to  and  incorporates  the 
land  use  restrictions  of  40  CFR  264.117(c) 
which  controls  post  closure  activities  at  the 
site. 

*  Envirocare  is  required  under  License 
Condition  36  to  provide  "as  built"  drawings 
every  six  months.  Because  of  Envirocare's 
construction  techniques,  each  generator's 
waste  is  segregated  from  other  waste,  and  site 
records  to  be  provided  after  closure  will  be 
detailed. 

*  The  transfer  of  site  records  is  specifically 
directed  by  UAC  R313-25-33.  particularly 
subparagraph  (4). 

*  To  be  licensed,  radioactive  waste 
disposal  facilities  must  meet  siting  criteria 
established  in  UAC  R3t3-25-3,  previously 
R44  7-25-3. 

*  Utah  regulations  require  that  after 
closure  there  be  a  5-year  post  closure  and 
maintenance  period  by  the  licensee  until  the 
site  is  transferred  to  the  site  owner  for 
institutional  control. 

*  Utah's  regulations  require  licensees  to 
establish  a  financial  surety  in  the  form  of  a 
trust  agreement  which  gives  the  State 
exclusive  control  of  the  trust  fund.  The  State 
requires  that  "financial  or  surety 
arrangements  shall  remain  in  e^ect  until  the 
closure  and  stabilization  program  has  been 
completed  •  •   •  and  the  license  has  been 
transferred.  *  Until  a  transfer  of  the  license 
occurs,  the  surety  arrangement  remains  in 
effect  and  will  continue  to  be  reviewed  to 
determine  the  amount  necessary  to  protect 
public  health,  safety,  and  property. 

*  The  State  and  Envirocare  entered  into  an 
Agreement  Establishing  Covenants  and 
Restrictions  which  identifies  the  site  and  the 
purpose  of  the  licensed  op)erations  at  the  site. 

The  license  "Transfer  and 
Termination"  sections  of  the  State 
regulations  indicate  that  the  site 
operator  will  transfer  and/or  tenninate 
its  license  and  turn  over  the  site  to  a 
governmental  agency  for  the  active 
institutional  control  period.  The 
exemption  in  controversy  here  is  an 
exemption  from  those  sections  of  the 
regulations.  Since  Envirocare  is  the  site 
owner  and  operator  and  no 
governmental  agency  is  or  has  been 
authorized  to  take  title  to  the  site, 
transfer  and  termination  of  the 
Envirocare  license  would  not  occur 
prior  to  the  active  institutional  control 
period.  Therefore,  Envirocare  would 
remain  responsible  for  the  site  under  the 
license  and  the  institutional  control 
phase  would  be  implemented  by 
Envirocare. 

In  order  to  determine  the  adequacy  of 
the  Utah  regulatory  framework  for 
protecting  the  public  health  and  safety, 
the  NRC  staff  analyzed  the  control  of  the 
disposal  site  for  the  three  major  phases 
in  the  life  of  a  low-level  waste  disposal 
site  (operations,  closure,  and  post- 
closure  observation  and  maintenance; 
active  institutional  control;  and  passive 
institutional  control).  This  analysis  was 
conducted  to  determine  which 


mechanisms,  if  properly  constructed, 
could  provide  adequate  control  in  lieu 
of  Government  ownership  of  the  land. 
In  addition,  the  NRC  staff  considered 
the  special  circumstances  posed  by  the 
Envirocare  site. 

Operations,  Closure,  and  Post-Closure 
Obsen'ation  and  Maintenance  Period 

Envirocare  has  title  to  the  land  and. 
therefore,  is  responsible  for  all  activities 
on  the  site.  The  licensee  has  provided 
a  Trust  Agreement  with  the  State  of 
Utah  that  provides  funds  for  closure  and 
the  post-closure  period  and  the  active 
institutional  control  p>eriod  in  the  event 
the  licensee  is  financially  incapable  of 
closing  the  site  or  abandons  the  site. 
The  license  limits  the  accumulation  of 
undisposed  waste  to  a  specific  amount 
that  can  be  disposed  of  through  the  use 
of  the  trust  funds. 

One  Hundred-Year  Active  Institutional 
Control  Period 

The  State  proposed  that  it  is 
exercising  control  and  can  continue  to 
exercise  control  of  the  site  in  such  a 
manner  that  land  ownership  is  not 
necessary  to  protect  the  public  health 
and  safety  from  the  material  that  is 
being  disposed  of  at  the  site.  In 
particular,  the  State  points  to  its  control 
of  the  trust  fund  that  includes  the 
money  for  the  active  institutional 
control  period.  If  the  site  owner  is  not 
capable  of  conducting  the  activities 
required  during  the  active  control 
period,  the  State  will  carry  out  the 
activities  by  using  the  money  in  the 
trust  fund.  Under  the  control 
mechanisms,  the  State  would  not  need 
to  own  the  site  to  carry  out  these 
activities. 

Passive  Institutional  Control  Period 

The  State  proposed  the  use  of  deed 
annotation  as  a  mathod  of  informing 
individuals  who  may  wish  to  use  the 
site  in  the  future  that  the  land  was  used 
for  waste  disposal  and  should  not  be 
disturbed. 

The  staff  found  that  the  mechanism 
submitted  by  the  State  lacked  specificity 
needed  to  implement  the  requisite 
degree  of  control  because  the  land 
annotation  did  not  provide  sufficient 
restrictions  on  the  future  use  of  the  site. 
As  a  result  of  this  deficiency,  the  staff 
suggested  a  proposed  "restrictive 
covenant"  that  the  State  of  Utah  could 
use  to  implement  the  requisite  degree  of 
control. 

In  brief,  the  provisions  of  the 
restrictive  covenant  suggested  by  the 
NRC  staff  were  in  addition  to  any 
restrictions  on  the  title  already  recorded 
in  the  Tooele  County  records,  and,  inter 
alia,  proposed  to  restrict  Envirocare  and 


its  successors  and  assigns  with  respect 
to  the  property  as  follows:  (1)  No 
excavation  or  construction,  except  as 
necessary  to  maintain  the  premises, 
shall  be  allowed  after  the  LLRW  is 
disposed  of  and  the  facility  closed;  (2) 
No  uses  of  the  property  shall  be  made 
which  may  impair  its  integrity;  (3)  Any 
change  in  use  of  the  property  following 
closure  of  the  facility  shall  require  the 
prior  written  consent  of  the  Utah 
Department  of  Environmental  Quality; 
(4)  Envirocare  and  its  successors  or 
assigns,  shall  erect  and  continuously 
maintain  monuments  and  markers, 
approved  by  the  Department,  to  warn  of 
the  presence  of  radioactive  material  at 
the  site;  (5)  Envirocare  shall  not  convey 
the  property  without  the  prior  written 
approval  of  the  Department,  nor  shall 
Envirocare  consummate  any  conveyance 
of  any  interest  in  the  property  without 
adequate  and  complete  provision  for 
continued  maintenance  of  the  property; 
and  (6)  Any  State  or  Federal 
governmental  agency  affected  by  any 
violations  of  these  restrictive  covenant 
may  enforce  them  by  legal  action  in  the 
District  Court  for  Tooele  County.  As  the 
proposed  restrictive  covenant  made 
clear,  the  State  of  Utah  will  have  the 
power  to  control  the  ownership,  use, 
and  maintenance  of  the  Envirocare 
property  after  closure  of  the  facility  to 
a  degree  equivalent  to  ownership  of  the 
site.  Moreover,  both  Utah  and  the  NRC. 
in  particular,  would  have  the  right  to 
enforce  the  covenant. 

The  Commission,  after  careful 
consideration,  came  to  the  conclusion 
that  the  institutional  controls,  such  as 
the  proposed  restrictive  covenant,  could 
be  used  in  this  case  to  achieve  the  same 
safety  result  as  site  ownership  by  State 
or  Federal  authorities.  The 
Commission's  decision  was  conveyed  to 
the  State  in  a  June  28, 1993  letter  from 
Mr.  Kammerer  to  Dr.  Nielson.  The 
piirpose  of  the  Federal  or  State 
government  land  ownership 
requirement  is  to  provide  a  higher 
degree  of  assurance  that  through  State  or 
Federal  government  ownership  of  the 
site,  institutional  control  of  the  site  will 
continue  to  exist  for  longer  periods  of 
time  than  under  private  ownership. 
Regarding  the  similarity  between  land 
ownership  and  a  restrictive  covenant,  in 
each  case  there  is  an  entity  in  existence 
to  take  action  to  remedy  any  on  site 
difficulty.  With  land  ownership,  the 
State  can  take  action  with  regard  to  its 
ownership  of  the  land,  and  with  a 
restrictive  covenant,  the  State  can  take 
action  to  enforce  the  restrictive 
covenant.  The  State  of  Utah  executed  a 
restrictive  covenant  v.ith  the  terms 
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described  above  with  Envirocare  on 
June  29.  1993. 

In  addition,  the  NRC  is  required  by 
law  to  continue  to  review  the  Utah 
Agreement  State  program  for  adequacy 
and  compatibility.  If  at  any  time  in  the 
future  during  these  reviews  the  NRC 
determines  that  the  public  health  and 
safety  is  not  being  protected,  the 
Commission  will  begin  proceedings  for 
taking  necessary  action,  including,  if 
appropriate,  the  suspension  or 
termination,  of  the  Utah  program. 

In  summary,  the  requirement  in  10 
CFR  61.59(a)  regarding  land  ownership 
specifies  that  disposal  of  radioactive 
waste  received  from  others  may  only  be 
permitted  on  land  owned  in  fee  by  the 
Federal  or  a  State  government.  The  State 
of  Utah  issued  an  exemption  from  its 
State  or  Federal  land  ownership 
requirement  pursuant  to  Utah's 
regulations,  which  provides  that  the 
State  may  grant  "such  exemptions  or 
exceptions  frtim  the  requirements  of 
these  regulations  as  it  determines  are 
authorized  by  law  and  will  not  result  in 
undue  hazard  to  public  health  and 
safety  or  property.  "  This  Utah 
exemption  provision  is  similar  to  the 
Commission's  exemption  in  10  CFR 
61.6.  One  June  28,  1993.  the 
Commission  approved  this  approach  as 
acceptable,  with  the  proper 
implementing  mechanisms  put  in  place. 
On  the  day  of  the  Commission's 
decision,  the  State  was  informed  that 
the  Commission  decided  that  the  State's 
rationale  of  exercising  effective  control 
of  the  waste  disposal  site  without  State 
or  Federal  land  ownership  was 
acceptable  and  was  equivalent  to  the 
control  that  would  be  provided  by  State 
or  Federal  ownership.  The  letter  to  the 
State  also  attached  a  suggested 
restrictive  covenant  intended  to  provide 
sufficient  restrictions  on  the  future  use 
of  the  site.  On  June  30,  1993.  the  State 
of  Utah  provided  the  NRC  with  a 
recorded  copy  of  the  executed 
restrictive  covenant  between  Envirocare 
of  Utah.  Inc.  and  the  Utah  Department 
of  Environmental  Quality. 

A  follow  up  review  of  State  actions 
and  documentation  was  performed  by 
the  NRC  staff  during  a  review  visit  of 
the  Utah  Agreement  State  program  on 
August  30  through  September  2,  1993. 
The  question  of  control  of  the  site  after 
the  period  of  post -closure  observation 
and  maintenance  was  addressed  by  the 
State's  extension  of  the  license  term 
through  the  institutional  control 
periods.  The  authorization  to  receive 
and  dispose  of  waste  will  expire  at 
closure  of  the  disposal  facility,  but  the 
responsibility  of  the  licensee  to 
maintain  the  site  will  continue  through 
these  control  periods.  As  a  result,  the 


trust  funds  required  for  the  license  now 
and  in  the  future  will  not  be  released  to 
the  licensee  until  the  licensee  has 
satisfied  the  license  termination 
requirements.  The  amount  of  surety  as 
of  September  30,  1994  was 
approximately  $4.1  million.  The  surety 
is  reviewed  and  adjusted  annually.  The 
Commission  expects  that  Utah  will 
require  an  amount  of  funds  necessary  to 
ensure  protection  of  the  public  health 
and  safety  through  the  active  control 
period. 

An  additional  issue  identified  as  part 
of  the  NRC  staff  review  of  this  petition 
relates  to  liability  for  remediation  and 
corrective  measures  in  the  event  of  an 
off  site  release  of  radioactive  materials 
from  the  disposal  facility.  The  NRC  staff 
requested  the  State  of  Utah  to  identify 
actions  that  the  State  could  take  to 
identify  and  compel  a  responsible  party 
to  perform  remediation  and  necessary 
corrective  measures  in  the  event  that  no 
licensee  exists  and  significant  off  site 
releases  occur.  The  State  responded  that 
it  has  the  authority  to  identify  and 
compel  responsible  parties  to  perform 
remediation  and,  in  defined 
circumstances,  the  State  may  perform 
cleanups.  Specific  measures  identified 
by  the  State  were: " 

•The  Radiation  Control  Board  has  the 
authority  to  establish  rules  and  issue  orders 
to  enforce  laws  and  rules  [Utah  Code 
Annotated  (UCA)  Section  19-3-104(9)). 
Additionally,  the  Executive  Secretary  of  the 
Board  is  authorized  to  enforce  rules  through 
the  issuance  of  orders  (UCA  Section  19-3- 
108(2)(c)(iii)]. 

•To  the  extent  that  the  release  is  of  a 
"hazardous  substance  (under  CERCI^)  or 
hazardous  material"  as  defined  in  UCA 
Section  19-6-302,  the  Executive  Director  of 
the  Department  of  Environmental  Quality- 
may  issue  an  abatement  order  if  there  exists 
a  direct  and  immediate  threat  to  the  public 
health  or  the  environment  and  may  use 
environmental  mitigation  fund  monies 
established  by  the  Utah  legislature  to 
investigate  and  abate  the  release  (UCA 
Section  109-6-309). 

•The  Executive  Director  of  the  Department 
of  Environmental  Quality  may  issue 
mitigation  orders  where  conditions  exist 
which  create  a  clear  and  present  hazard  to 
the  public  health  or  the  environment  and 
which  requires  immediate  action  jUCA 
Section  19-l-202(2)(a)l. 

•The  Attorney  General  or  the  county 
attorney  has  authority  to  bring  any  civil  or 
criminal  action  requested  by  the  Executive 
Director  of  the  Department  of  Environmental 
Quality  or  the  Utah  Radiation  Control  Board 
to  abate  a  condition  which  exists  in  violation 
of  or  for  enforcement  of  laws  or  standards. 


*  From  a  letter  dated  September  6,  1994  from 
Dianne  R.  Nielson.  Ph.D.,  Executive  Director.  Utah 
Department  of  Environmental  Quality,  to  Mr. 
Richard  L  Bangart,  Director,  Office  of  Slate 
Programs.  U.S.  Nuclear  Regulator>  Commission. 


orders,  and  rules  of  the  Department  jUCA 
19-1-204). 

•The  Governor  is  authorized  to  respond  to 
technological  hazards  which  include 
radiation  incidents  under  the  Disaster 
Response  and  Recovery  Act  |UCA  63-5a-i  lo 
n). 

rv.  Special  Considerations 

The  Envirocare  LLRW  disposal 
facility  (co-located  with  the  NORM 
disposal  facility)  is  located  in  Clive, 
Tooele  Coimty.  Utah,  approximately  85 
miles  west  of  Salt  Lake  City.  Utah,  this 
facility  is  located  adjacent  to:  (1)  The 
U.S.  Department  of  Energy's  (DOE) 
South  Clive  disposal  cell  containing 
uranium  mill  tailings  from  the  former 
Vitro  South  Salt  Lake  facility  that  was 
cleaned-up  and  moved  to  this  site 
pursuant  to  the  Uranium  Mill  Tailings 
Radiation  Control  Act  of  1978;  (2)  an 
NRC-licensed  facility  operated  by 
Envirocare  to  receive,  store,  and  dispose 
of  uranium  and  thorium  byproduct 
material  |as  defined  by  Section  lie. (2) 
of  the  AEA.  as  amended];  and  (3) 
Envirocare  facility  licensed  under  the 
State  of  Utah's  authority  for  disposal  of 
Resource  Conservation  and  Recovery 
Act  (RCRA)  material  as  delegated  by  the 
U.S.  Environmental  Protection  Agency 
(EPA)  for  those  radioactive  wastes 
which  have  been  mixed  with,  or 
contain,  hazardous  material.  These 
facilities  are  located  within  the  Tooele 
County  Hazardous  Waste  Zone, 
approximately  20  miles  from  any 
residents.  On  January  12,  1988,  the 
Tooele  County  Commission  established 
the  West  Desert  Hazardous  Industr\' 
Area,  which  limits  the  future  uses  of 
land  in  the  vicinity  of  the  site  by 
prohibiting  residential  housing.  The 
facilities  are  located  in  the  extreme 
eastern  margin  of  the  Great  Salt  Lake 
Desert  which  is  part  of  the  Basin  and 
Range  Province  of  North  America.  The 
groundwater  quality  at  these  disposal 
sites  is  extremely  poor  due  to  a  very  low 
annual  precipitation,  high  evaporation, 
low  infiltration,  and  an  abundance  of 
evaporate  materials  in  the  near  surface 
sediments  in  the  Great  Salt  Lake  Desert. 
According  to  EPA  classifications,  the 
two  aquifers  beneath  the  site  are 
considered  Class  III  since  they  both 
have  a  total  dissolved  solids  content  in 
excess  of  10,000  mg/L.  The  NRC  staff 
has  concluded  that  the  groundwater  in 
the  disposal  site  area  is  of  a  poor  quality 
and  is  not  suitable  for  most  known  uses 
without  significant  treatment. 

Under  these  circumstances,  it  cannot 
be  said  that  the  Utah  regulatory  program 
for  the  Envirocare  site,  including  the 
control  periods,  surety  provision, 
restrictive  covenant,  and  Utah  remedi.") 
action  powers  fails  to  provide  adequate' 
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protection  of  the  public  health  and 
safety.  Moreover,  the  NRCs 
governmental  site  ownership  provision 
is  directed  at  assuring  control  over 
potential  releases  o\'er  very  long  periods 
of  time  (in  excess  of  100  years),  and  the 
Utah  program,  especially  the  restrictive 
covenant  and  remedial  action  powers. 
should  likewise  achieve  an  adequate 
level  of  control.  NRC  staff  recognizes 
that,  under  other  circumstances,  a 
.State's  ownership  of  a  site  as  contrasted 
with  private  land  ownership  of  the  site 
might,  in  theory,  carrj'  with  it  some 
greater  legal  or  "moral"  obligation  by 
the  State  to  take  affirmative  action  to 
assure  safety.  However,  given  the  nearby 
presence  of  the  RCRA  facility,  the 
proximity  of  two  other  radioactive  waste 
disposal  activities  under  Federal  land 
ownership  requirements,  and  the 
remoteness  of  the  site,  the  Commission 
does  not  believe  private  site  ownership 
poses  a  sufhcient  real  safety  issue  to 
warrant  revocation  or  suspension  of  the 
Utah  regulatory  program. 

V.  Conclusion 

The  NRC  has  carefully  reviewed  the 
issues  raised  by  the  petitioner  in  the 
staffs  review  of  the  Utah  program.  For 
the  reasons  discussed  above,  I  find  no 
need  for  taking  such  action.  Rather,  on 
the  basis  of  the  review  efforts  by  the 
NRC  staff.  I  concluded  that  the 
petitioner  has  not  raised  a  sufficient 
issue  of  Utah's  compliance  with  one  or 
more  requirements  of  Section  274  of  the 
AEA  or  any  substantial  health  and 
safety  issues  to  warrant  the  action 
requested.  Accordingly,  the  petitioner's 
request  to  suspend  or  revoke  the  Utah 
Agreement  State  program  for  failure  to 
require  State  or  Federal  site  ownership 
at  the  Envirocare  of  Utah,  Inc.  LLRW 
disposal  site  is  denied.^'  A  copy  of  this 
decision  will  be  placed  in  the 
Commission's  Public  IDocument  Room. 
Gelman  Building,  2120  L  Street,  NVV, 
Washington,  DC  20555.  A  copy  of  this 
decision  will  also  be  filetl  with  the 
5>ecretary  for  the  Commission's  review 
as  stated  in  10  CFR  2.206(c)  of  the 
Commission's  regulations.  The  decision 
will  become  the  final  action  of  the 
Commission  twenty-five  (25)  days  after 
issuance  unless  the  Commission  on  its 


^  In  a  letter  of  July  8.  1993  to  NKC  Chairman  Ivan 
S«lin.  the  petitioner  claimed  that  the  Conuiiission  ^ 
decision  of  |une  28. 1993  denied  the  petitioner  an 
c>pportunity  for  a  hearing  on  its  petition  for  the 
revocation  of  Utah's  Agreement  State  status  to  arjsiic 
the  policy  issues  associated  with  the  land 
ownership  exemption.  Neither  the  AEA  imm-  the 
Commission's  regulations  provides  for  a  hearing  on 
the  evaluation  of  an  Agreement  State  program.  Tlif 
Commission's  review  of  the  Agreement  Slate 
(;:og:am  incorporated  a  review  of  the  issues  raised 
in  the  petition. 


own  motion  institutes  review  of  the 
decision  within  that  time. 

Dated  at  Rockville,  Maryland  this  26th  day 
of  January'.  1995. 

For  the  Nuclear  Regulatory  Commission. 
Richard  L.  Bangut, 
Director,  Office  of  State  Progmms. 
|FR  l>x..  9S-2578  Filed  2-1-95:  8:45  ami 
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[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Company;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendmtini 
to  Facility  Operating  License  No.  DFR- 
61.  issued  to  Connecticut  Yankee 
Atomic  Power  Company  (the  licensee), 
for  operation  of  the  Haddam  Neck  Plant 
located  in  Middlesex  County. 
Connecticut. 

The  proposed  amendment  would 
modify  the  Technical  Specification  (TS) 
3.4.5,  "Steam  Generators,"  surveillance 
requirements  4. 4. 5. 3. a  and  4.4.5.3.b. 
These  surveillance  requirements  pertain 
to  the  inservice  inspection  of  the  steam 
generator  tubes  and  are  being  modified 
to  support  a  24  month  fuel  cycle. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  March  6,  1995,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subiect  faciUty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  Ik; 
filed  in  accordance  with  the 
Commission's  Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  Russell 
Library.  123  Broad  Street.  Middletown. 
CT  06457.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 


Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary-  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requin^ments  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought"  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
ba.ses  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  e.stablish 
tho.se  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
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requirements  with  respect  to  at  least  ont' 
contention  will  not  be  pf-rinitted  to 
participate  as  a  party. 

Those  permitted  to  inltTveno  become 
piulies  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
bearing,  including  the  opportunitv  to 
present  evidence  and  cross-<;xamiiie 
witnesses. 

A  requ(!st  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  11. S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
lie  delivered  to  the  Commission's  Public 
Documents  Roam,  the  CK?lman  Building 
2120  L  Street.  NW..  Washington.  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
u  toll-free  telephone  call  to  Western 
Union  at  1-(80Q)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Wiistern  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Phillip 
F  McKee:  petitioner's  name  antl 
telephone  number,  date  petition  was 
m.iiled:  plant  name;  and  publication 
date  and  page  niunber  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
Ckineral  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
IX^  20555,  and  to  C^rald  Garfield. 
i;s(|uire.  Day.  Berry  &  Howard, 
Ckuinselors  at  Law ,  City  Place.  Hartford. 
CT  06103-3499.  attorney  for  the  license. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  potitions  and/or  requests 
for  hearing  will  not  be  entertained 
ab.sent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  ntquest 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (iHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  require<l  hearing  if  it 
publishes  a  furtlier  notice  for  public 
ctimment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
iicc(»rdance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  resped  to  this 
action,  see  the  application  for 
amendment  dated  December  20.  1994. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 


Stre«;t,  NW.,  Washington.  DC.,  and  at  the 
local  public  document  room  located  at 
the  Russell  Library.  123  Broad  Street, 
Middletown.  CT  06457. 

Dated  at  Rockville,  Maryland,  this  24th  di.s 
i)f  January  1995. 

For  the  Nuclear  Regulatory-  Commi.ssion 
Phillip  F.  McKee. 

nirnttur.  Project  Directorate  1-4.  Division  of 
Heactor  Projects— If II.  Office  ofNiiclear 
Reactor  Regulation. 
(FR  Dw .  <»,'>-2572  Filed  2-1-95:  8:45  ami 
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[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Co.;  Notice  of  Issuance  of  Amendment 
to  Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  178  to  FaciHty 
Operating  License  No.  DPR-ei"  issued  to 
Connecticut  Yankee  Atomic  Power 
Company  (the  licensee),  which  revised 
the  Technical  Specifications  for 
operation  of  the  Haddam  Neck  Plant 
located  in  Middlesex  County. 
Connecticut.  The  amendment  is 
effective  as  of  the  date  of  issuance  to  be 
implemented  within  30  days  of 
issiiance. 

The  amendment  revises  Technic:al 
Specifications  (TS)  3.4.1.1,  "Reactor 
Coolant  Loops  and  Coolant 
Circulation,"  TS  3.7.1.1.,  "Safety 
Valves— Self  Actuation  Function." 
Table  3.7-1,  "Steam  Line  Safety  Valves 
Pe^Loop."  and  their  associated  Bases 
sections.  In  addition,  the  change  adds  a 
new  TS  3.7.1.1.2.  "Safety  Valve.s— 
Remote  Actuation  Function." 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  lic:ense  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  June  7.  1993  (58  FR  31979).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Clommission  has  concluded  that  the 


issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (59  FR 
66564). 

I'or  htrther  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  May  4, 1993.  as 
supplemented  August  9  and  18, 1993, 
|ani:ary  25.  April  11,  and  June  22.  1994. 
(2)  Amendment  No.  178  to  License  No. 
nPR-61,  (3)  the  Commission's  related 
Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  arc 
available  for  public  inspection  at  the 
Commissions  Public  Document  Ri-om, 
the  Gehnan  Building,  2120  L  Strict 
NW.,  Washington,  DC,  and  at  the  loc:al 
public  document  room  located  at  the 
Russell  Library.  123  Bnad  Street. 
Middletown,  CT  06457. 

Dated  at  Rockville.  Maryland,  this  2fi  day 
III  January  1995 

For  the  .Nuclear  Regulatory  CVinmiissinn, 
Alan  B.  Wanf>, 

Project  Manager.  I'rojecl  Directorate  1-4. 
Division  of  Reactor  Projecfi — l/II,  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  95-2577  Filed  2-1-95;  845  am) 
BILUNG  COOC  7SM>-0t-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35261;  File  No.  SR-CBOE- 
94-38] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Granting  Temporary 
Approval  of  a  Proposed  Rule  Change 
Relating  to  the  Short  Sale  of  Securities 
in  the  Nasdaq  National  Market 

January  26. 1995. 
I.  Introduction 

On  Octol)er  25, 1994.  the  C:hicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Qjmmission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act ') '  and  Rule 
19b-4  thereunder.^  a  proposal  to  amend 
its  Rule  15.10  regarding  short  sales  of 
Nasdaq  National  Market  ("Nasdaq/NM" 
or  "NM")  securities.  The  proposed  rule 
change  was  published  for  comment  and 
appeared  in  the  Federal  Register  on 


'ISt'.S.C.  78»(b!(l)(19B8t. 
•  17  CFR  240.19h-«  (igq.!). 
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November  16, 1994.3  No  comments 
were  received  on  the  proposal.* 

II.  Description  of  the  Proposal 

CBOE  Rule  15.10  concerns  the 
availability  to  Exchange  market  markers 
of  the  bid  test  exemption  from  the 
National  Association  of  Securities 
Dealers'  ("NASD")  short  sale  rule.s  The 
Exchange  is  amending  Rule  15.10  to 
expand  the  definition  of  "designated 
Nasdaq/NM  security"  ^  to  include  all 
Nasdaq/NM  securities  which  underlie 
the  options  classes  for  which  a  market 
maker  holds  an  appointment.  Currently, 
the  rule  limits  designated  Nasdaq/NM 
securities  to  no  more  than  three  trading 
stations  of  a  market  maker,  although 
CBOE  Rule  8.3  allows  market  makers  to 
have  appointments,  absent  an 
exemption,  in  up  to  five  trading 
stations.  The  CBOE  believes  the 
limitation  to  three  trading  stations  is 
unnecessarily  restrictive  and  that  the 
proposed  change  is  consistent  with  the 
application  of  the  exemption  for  options 
market  makers  on  other  exchanges.^ 

The  CBOE  also  is  proposing  to  amend 
Interpretation  .02  to  CBOE  Rule  15.10  to 
permit  an  options  market  maker,  with 
prior  notice  to  an  Exchange  Floor 
Official  or  Order  Book  Official,  to 
facilitate  an  off-floor  options  or 
combination  order  and 
contemporaneously  hedge  the  resulting 
options  position  with  a  short  sale  in 
applicable  Nasdaq/NM  securities  as  if 
such  securities  were  designated 
securities  under  paragraph  (c)(2)  of  the 
Rule.  The  Floor  Official  or  Order  Book 
official  notified  of  such  a  transaction  is 
required  to  file  a  report  describing  it 


^See  Securities  Exchange  Act  Release  No.  34947 
(November  7,  1994).  59  FR  59262. 

*The  CBOE  filed  its  proposal  after  receiving  a 
comment  letter  concerning  its  Rule  15.10.  See  letter 
from  Michael  ).  Carusillo,  General  Partner. 
O'Connor  &  Associates,  to  )eff  Schroer,  Vice 
President,  Market  Surveillance,  CBOE,  dated 
September  21.  1994  ("O'Connor  Letter '). 

■'The  Commission  approved  the  NASD's  bid  test 
(or  "short  sale")  rule  in  Securities  Exchange  Act 
Release  No.  34277  (June  6. 1994).  59  FR  348B5 
(amending  the  NASD's  Rules  of  Fair  Practice 
("NASD  Rules").  The  CBOE's  proposal  concerning 
the  market  maker  exemption  from  the  bid  test  rule, 
along  with  the  proposals  of  the  other  options 
exchanges,  was  approved  in  Securities  Exchange 
Act  Release  .No.  34632  (September  2. 1994).  59  FR 
46999  (approving  proposals  by  the  American  Stock 
Exchange  ("Amex  ").  CBOE.  New  York  Stock 
Exchange  ("NYSE  "),  Pacific  Stock  Exchange 
("PSE").  and  Philadelphia  Stock  Exchange  ("Phlx"). 

»CBOE  Rule  15.10(c)(2)(ii)(B) 

'  See  O'Connor  Letter,  supra  note  4. 

The  O'Connor  Letter  compares  the  application  of 
the  CBOE's  rule  to  the  application  of  the 
corresponding  rules  of  the  other  options  exchanges 
concerning  the  market  maker  exemption  to  the 
NASD  short  sale  rule.  It  concludes  that  the  CBOE's 
rule  is  more  restrictive,  causing  CBOE  market 
makers  to  tie  placed  at  a  disadvantage  relative  to 
market  makers  at  other  exchanges.  Id 


with  the  Department  of  Market 
Surveillance,  and  must  give  a  copy  of 
the  report  to  the  market  maker. 

Finally,  the  CBOE  is  proposing  to 
amend  Interpretation  .03  to  CBOE  Rule 
15.10  to  allow  a  nominee  of  a  market 
maker  organization  to  effect  bid  test 
exempt  short  sales  in  a  Nasdaq/NM 
security  which  the  market  maker 
nominee  has  not  designated  as 
qualifying  for  the  exemption  contained 
in  paragraph  (c)(2),  provided  that  the 
security  is  a  designated  Nasdaq/NM 
security  for  another  nominee  of  the 
market  maker  organization  and  such 
other  nominee  is  not  also  present  or 
represented  by  a  Floor  Broker  in  the 
applicable  trading  station  at  the  time  of 
the  bid  test  exempt  sale.  The  CBOE 
believes  that  this  will  allow  a  market 
maker  organization  to  manage  its 
obligations  better  when  nominees  are 
absent  from  the  trading  floor  for  reasons 
such  as  illness. 

III.  Discussion 

The  Commission  finds  the  proposed 
rule  change  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange. 
Specifically,  the  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  6(b)(5)  of  the  Act,  because  the 
proposal  is  designed  to  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest. 

The  Commission  believes  that  th^ 
CBOE's  proposal  to  expand  the 
definition  of  "designated  Nasdaq/NM 
security"  is  consistent  with  the  market 
maker  exemption  from  the  NASD's  bid 
test  rule.  This  exemption  recognizes  the 
need  for  options  market  makers  to  hedge 
their  options  positions  by  buying  or 
selling  (including  seUing  short)  shares 
of  underlying  stocks  or  certain 
underlying  component  stocks  contained 
in  stock  indexes.  In  relevant  part,  the 
NASD's  market  maker  bid  test 
exemption  provides  that  a  "qualified 
options  market  maker"  is  an  options 
market  maker  who  has  received  an 
appointment  as  a  "qualified  options 
market  maker"  for  certain  classes  of 
stock  options  on  Nasdaq/NM  securities 
and  indexes  pursuant  to  the  rules  of  a 
"qualified  options  exchange."*  The 
exemption  further  provides  that  a 
"qualified  options  exchange"  is  a 
national  securities  exchange  that  has 
approved  rules  and  procedures 
providing  for  designating  market  makers 
as  qualified  options  market  makers  that 


Federal  Register  /  Vol.  60.  No.  22  /  Thursday,  February  2,  1995  /  Notices 


6577 


are  designed  to  identify  options  market 
makers  who  regularly  engage  in  markpt 
making  activities  in  the  particular 
options  classes.** 

The  CBOE's  proposal  would  expand 
the  classes  of  stock  options  for  which  its 
market  makers  may  be  deemed 
"qualified  options  market  makers"  by 
extending  the  definition  of  "designated 
Nasdaq/NM  security"  to  all  Nasdaq/NM 
securities  underlying  options  for  which 
a  market  maker  holds  an  appointment.'" 
The  new  provision  is  consistent  with 
the  comparable  provisions  adopted  by 
other  options  exchanges." 

The  CBOE's  proposal  also  is 
consistent  with  NASD  Rules  given  that 
the  exemption's  availability  is  limited  to 
securities  underlying  options  contracts 
in  which  a  market  maker  holds  an 
appointment.  A  market  maker  has  a 
continuous  obligation  to  maintain  a  fair 
and  orderly  market  with  respect  to  such 
securities,  and  must  conduct  a  certain 
percentage  of  trading  on  the  CBOE  in 
the  appointed  classes.'^  Additionally, 
the  CBOE  requires  that  to  qualify  for  thf 
market  maker  short  sale  exemption,  a 
short  sale  in  a  Nasdaq/NM  security  must 
be  effected  to  hedge,  and  in  fact  services 
to  hedge,  an  options  transaction.'^  The 
CBOE  has  adopted  surveillance 
procedures  designed  to  monitor  its 
market  makers'  use  of  the  market  maker 
exemption  so  as  to  ensure  that  short 
sales  effected  by  qualified  options 
market  makers  are  exempt  hedge 
transactions  and  that  other, 
nonqualified  market  makers,  are  not 
using  the  exemption. '■• 

Proposed  Interpretation  .02  will  allow 
an  options  market  maker,  with  prior 
notice  to  a  Floor  Official  or  Order  Book 
Official,  to  facilitate  an  off-floor  order 
and  contemporaneously  hedge  the 


"NASD  Rules.  Art.  m,  section  20(h)(2)(b). 


•'NASD  Rules.  Art.  Ill,  section  48(h)(2)|c). 

'"As  noted  above,  CBOE  Rule  8.3(c)  provides  Uu\ 
d  market  maker's  appointment  is  limited  to  the 
options  classes  trading  at  no  more  than  five  Iradinv; 
stations  absent  an  exemption  by  the  Market 
Performance  Committee.  The  Exchange  ret  enliy 
filed  a  proposal  (File  No.  SR-CBOE-94-44)  to 
expand  market  maker  appointments  from  five 
trading  stations  to  10,  stating  that  the  current  fivp 
station  limit  puts  it  at  a  competitive  disadvantage 
relative  to  other  options  exchanges.  See  Securities 
Exchange  Act  Release  No.  35192  (January  4,  1995), 
60  FR  3012. 

• '  See  Amex  Rule  957(d)(2)(b)(i);  NYSE  Rule 
959A(a):  PSE  Rule  4.19(c)(2)(B)  (these  exchanges 
allow  the  short  sale  exemption  to  be  available  to  all 
Nasdaq/NM  securities  which  underlie  the  options 
classes  for  which  a  market  maker  holds  an 
appointment);  Phlx  Rule  1072(c)(2)(ii)  (the  Phl> 
limits  the  short  sale  exemption  to  Nasdaq/NM 
securities  underlying  no  more  than  20  options 
allocated  or  assigned). 

■2  See  CBOE  Rule  8.7,  Obligations  of  Market- 
Makers  (setting  forth  specific  obligations  of  market 
makers). 

"CBOE  Rule  15.10(c)(2)(ii). 

"See  Securities  Exchange  Act  Release  No.  34632 
supra  note  4. 


resulting  options  position  with  a  short 
sale  in  applicable  Nasdaq/NM  securities 
as  if  such  security  was  a  designated 
Nasdaq/NM  security.  The  Floor  Official 
or  Order  Book  Official  who  is  notified 
of  such  a  transaction  must  file  a  report 
describing  the  transaction  with  the 
Department  of  Market  Surveillance  and 
must  provide  the  market  maker  ivith  a 
copy  of  Ihe  report.  The  market  maker,  in 
turn,  must  maintain  a  copy  of  the  report 
to  demonstrate  the  transaction  was  bid 
test  exempt.  TheCommission  believes 
that  this  provision  is  consistent  with  the 
NASD's  interpretation  regarding 
'  hodging.activities  associated  with  the 
facilitation  of  customer  transactions  in 
options  and  that  the  procedures  for 
reporting  a  transaction  under  the 
provision  will  ensure  adequate 
monitoring.'^ 

As  noted  above,  Proposed 
Interpretation  .03  will  give  a  market 
maker  organization  more  fiexibility  to 
manage  its  market  making  obligations 
by  allowing  a  nominee  of  such 
organization  to  affect  short  sales  of 
securities  as  bid  test  exempt  even 
though  the  nominee  has  not  designated 
such  securities  a$  bid  test  exempt 
eligible,  provided  that  the  securities 
have  been  designated  bid  tost  exempt 
eligible  by  another  nominee  of  the 
market  maker  organization,  and  further 
provided  that  the  bid  test  exempt 
eligible  nominee  is  not  present  on  the 
trading  floor.  The  Commission  believes 
this  is  a  reasonablfe  provision  designed 
to  address  instances  where  a  market 
maker  nominee  i$  absent  from  the 
trading  fioor  due  to  illness,  personal,  or 
other  business.  The  Commission 
believes  that  this  provision  is  consistent 
with  the  intent  of  the  market  maker 
exemption  to  the  short  sale  rule,  in  that 
the  exemption  continues  to  be  limited  to 
those  Nasdaq/NM  securities  which  are 
used  to  hedge  options  transactions  in 
the  primary  classes  in  which  the  market 
maker  organization  makes  markets.  The 
CBOE  will  monitor  the  use  of  this 
provision  pursuant  to  the  short  sale 
exemption  surveillance  procedures 
currently  in  place. ^^ 

Finally,  it  should  be  noted  that  CBOE 
Rule  15.10  was  approved  on  a 
temporary  basis,  to  remain  in  effect  so 
long  as  there  exists  a  market  maker 
exemption  to  the  NASD's  short  sale 

"Sec  letter  from  Ridhard  G.  Ketchum,  Chief 
Operating  Officer  and  Executive  Vice  President, 
NASD,  to  David  A.  Daoii.  First  Vice  President  & 
.^ssociat«  General  Couluel.  Global  Derivatives. 
Paine  Webber.  Inc.,  dated  September  13.  1994. 

"■See  letter  from  Patricia  Sizemore,  Director, 
De[>artment  of  Market  Surveillance,  CBOE,  to 
Francois  Mazur,  Attoraey,  Division  of  Market 
Hegulation.  Commissif^ri.  dated  jaaiutry  25.  iftSS. 


rule."  Accordingly,  the  changes 
approved  herein  also  are  being 
approved  for  the  same  temporary 
period. 

IV.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act.  and.  in 
particular.  Section  6  of  the  Act. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'*  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-94-38)  is  approved  on  a 
temporary  basis,  to  remain  in  effect  so 
long  as  CBOE  Rule  15.10  remains  in 
effect. 

For  the  Coraraission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary: 

(PR  Doc.  95-2552  Filed  2-1-95;  8:45  am) 
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[Release  No.  34-35282;  File  No.  SR-OBOE- 
94-63J 

Seil-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  a  Determination  of  the 
Exchange's  Office  of  the  Chairman 
Pursuant  to  Exchange  Rule  4.10(b)(3) 
That  Certain  Financial  Requirements 
be  Imposed  Upon  Member 
Organizations  That  Clear  Options 
Market  Maker  Transactions 

lanuary  26.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
December  22,  1994.  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


''See  Securities  Exchange  Act  Release  No.  34632. 
supra  note  4.  If  the  NASD  later  amends  its  short 
sale  rule  in  a  manner  that  affects  the  market  maker 
exemption,  including  its  definition,  conditions,  and 
requirenients,  the  CBOE  and  other  options 
exchanges  might  be  required  to  amend  their  own 
companion  market  maker  exemption  rules  so  that 
market  makers  may  avail  themselves  of  any 
continued  market  maker  exemption.  Id. 

"'15U.S.C78s(b)(2)(198«). 
'"17  CFR  200.30-3(a)(12)  (1993). 
'15U.S.C78s(b!(ll(1988). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terras  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  issue  a 
regulatory  circular  ("Regulatory 
Circular")  concerning  a  determination 
by  the  Exchange's  Office  of  the 
Chairman  pursuant  to  Exchange  Rule 
4.10(b)(3)  that  certain  financial 
requirements  be  imposed  upon  member 
organizations  that  clear  options  market 
maker  transactions.^ 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  receivcti 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulator>'  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization  "s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed 
Regulatory  Circular  is  to  inform  the 
Exchange's  membership  that,  acting 
pursuant  to  its  authority  under  Rule 
4.10(b)(3).  the  Office  of  the  Chairman 
has  determined  that  it  is  necessary  to 
impose  certain  financial  requirements 
upon  E.xchange  members  that  clear  the 
transactions  of  options  market  makers. 
The  Exchange  beheves  that  for  such 
members  to  continue  in  business 
without  such  requirements  has  the 
potential  to  threaten  the  financial 
integrity  of  Exchange  market  maker 
transactions.'  The  Office  of  the 
Chairman  has  determined  that  the 
current  method  of  calculating  options 


'The  proposed  Regulatory  Circular  is  available 
from  the  Cxjmmtssion  and  the  CBOE.  See  infra  Pari 
IV 

'Exchangf  Rule  4  10(bM3)  provides  that  the 
Office  of  the  Chairman  may  impose  additional 
financial  and  operational  requirements  on  a 
member  that  clears  market  maker  trades  when  the 
Office  of  the  Chairman  determines  ihat  the 
member's  continuance  in  iMisiness  without  such 
requiremenu  has  the  potential  to  threaten  the 
financial  or  opeiational  integrity  of  Exchange 
market  maker  tranaactioni.  Rule  4.10(b)t7|  providaa 
that  the  Exchange  ahall  file  notice  with  the 
Commission  in  accordance  with  the  provision*  of 
Section  19(d)(1)  of  the  Ad  of  all  nnal  decisions  to 
impose  extraordinary  requirements  pursuant  to 
Rule  4.10(bJ(3).  In  addition,  the  Exchan(i^  ha* 
elected  to  file  the  Regulatory  Circular  as  a  proposed 
rule  change  ucdet  Section  19{b!!l)  of  'he  Act. 
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market  maker  haircuts  under  Rule  15c3- 
l(c)(2Kx)  of  the  Act  is  less  effective  in 
that  many  hedged  positions  receive 
haircuts  which  are  excessive  while  the 
haircuts  for  uncovered  positions  do  not 
adequately  reflect  their  potential  risk.* 

As  reflected  in  the  Regulatory 
Circular,  the  Office  of  the  Chairman  has 
determined  to  require  all  exchange 
members  that  clear  options  market 
maker  transactions  on  a  proprietary  or 
market  maker  customer  basis  to 
calculate  options  market  maker  haircuts 
in  accordance  with  a  haircut 
methodology  developed  jointly  by  the 
Exchange  and  the  Options  Clearing 
Corporation  ("OCC")  and  based  upon 
the  theoretical  options  pricing  model  of 
Cox-Ross-Rubinstein. s  The  haircut 
treatment  imposed  by  the  Office  of  the 
Chairman  is  the  same  as  that  described 
in  a  recent  Division  no-action  letter.^ 
The  Office  of  the  Chairman  also  has 
determined  to  allow  an  alternative 
calculation  of  haircuts  for  stock  index 
baskets  in  accordance  with  the 
Division's  staff  no-action  letter  dated 
February  27,  1986.^  Although  the  1986 
no-action  letter  requires  an 
operationally  more  cumbersome 
calculation,  the  Exchange  believes  the 
resulting  lower  haircuts  more  effectively 
recognize  the  hedging  benefits  of  partial 
stock  baskets  offset  by  options  and 
futures. 

To  the  extent  that  this  Exchange 
imposed  haircut  treatment  would  result 
in  lower  charges  than  currently  required 
by  Rule  15c3-l  under  the  Act,  the 
February  27, 1986  and  March  15,  1994 
no-action  letters  provide  the  basis  for 
the  lower  charges.  To  the  extent  that  the 
Exchange  imposed  haircut  treatment 
would  result  in  higher  haircuts,  such 
greater  requirements  are  being  imposed 


♦The  Exchange  believes  that  the  Commission  and 
the  Division  of  Market  Regulation  ("Division") 
share  its  concerns.  In  Chapter  5  of  the  staffs  report 
concerning  capital  adequacy  during  the  1987 
Market  Break,  the  staff  slated  that.  "The  substantial 
losses  of  market  makers  *   *   *  demonstrate  that  the 
present  net  capital  treatment  accorded  to  short 
options  positions  is  inadequate  to  insure  against  the 
risk  of  major  market  movements." 

'  See  letter  from  Mary  L.  Bender.  First  Vice 
President,  CBOE,  and  John  C.  Hiatt.  Executive  Vice 
President.  OCC,  to  Michael  Macchiaroli,  Associate 
Director.  Division,  Commission,  dated  May  7, 1993. 

•See  letter  from  Brandon  Becker.  Director. 
Division,  Commission,  to  Mary  L.  Bender,  First  Vice 
President.  CBOE,  and  Timothy  Hinkes.  Vice 
President.  OCC.  dated  March  15.  1994.  See  also 
Securities  Exchange  Act  Release  No.  33761  (March 
15,  1994).  59  FR  13275  (Proposed  Rule 
Amendments  to  Capital  Requirements  for  Brokers 
or  Dealers  Under  the  Securities  Exchange  Act  of 
1934). 

'  See  letter  from  Michael  A.  Macchiaroli. 
Assistant  Director,  Division.  Commission,  to  David 
Marcus,  Executive  Vice  President,  Regulatory 
Services  Group.  New  York  Stock  Exchange,  Inc., 
dafed  February  27, 1986. 


pursuant  to  the  Exchange's  authority 
under  its  Rule  4.10(b)(3). 

To  date,  all  but  two  Exchange 
members  which  clear  the  transactions  of 
independent  options  market  makers  are 
calculating  haircuts  pursuant  to  the 
methodology  described  in  this  filing. 
We  understand  that  the  remaining  two 
Exchange  members  are  currently  taking 
the  operational  steps  necessary  to 
comply  with  these  parameters,  and  that 
these  firms  will  be  operationally 
prepared  to  calculate  haircuts  under 
these  parameters  by  no  later  than  early 
January  1995. 

All  Exchange  market  makers  have 
been  provided  timely  and  adequate 
notice  of  the  impending  haircut  changes 
through  Exchange  regulatory  circulars 
and  direct  communication  from  their 
clearing  members.  The  Exchange  also 
provided  several  opportunities  for 
special  meetings  with  Exchange 
Financial  Compliance  staff  to  discuss 
the  impact  of  the  haircut  changes.  The 
new  haircuts  and  implementation  plan 
were  also  discussed  at  numerous 
meetings  of  the  Exchange's  Clearing 
Procedures  Committee.  The  expected 
impact  of  risk-based  haircuts  was  also 
discussed  at  a  general  meeting  open  to 
all  Exchange  members.  It  is  our 
understanding  that  market  makers  on 
other  exchanges  have  also  been  advised 
of  the  new  charges.  The  implementation 
has  proceeded  smoothly.* 

The  Exchange  believes  that  the 
imposition  of  these  financial 
requirements  is  within  the  Exchange's 
authority,  and  that  these  requirements 
represent  a  more  rigorous  and  reasoned 
basis  upon  which  to  assess  capital 
charges.  All  market  maker  clearing  firms 
are  expected  to  be  using  the  revised 
methodology  of  calculating  haircuts  by 
early  January  1995.  Nevertheless,  the 
Office  of  the  Chairman  is  using  its 
authority  under  Rule  4.10(b)(3)  to  make 
it  clear  that  the  revised  haircut 
treatment  will  be  imposed  now  and 
equally  across  all  positions  of  all 
options  market  makers,  pending  the 
Commission's  consideration  of  a 
proposed  rule  to  impose  a  similar 


•The  new  haircut  methodology  has  twen 
implemented  at  options  market  maker  clearing 
firms  on  a  staggered  Iwsis  subsequent  to  thorough 
testing  of  each  firm's  capabilities  by  the  Exchange. 
OCC.  and  other  designated  examining  authorities. 
The  first  three  firms  began  using  the  new  haircuts 
on  May  6,  1994.  Other  implementation  dates  were 
May  27,  June  3,  June  24.  (uly  1.  and  July  22.  1994. 
The  last  two  firms  which  clear  independent  options 
market  makers  are  expected  to  have  the  operational 
capability  to  begin  using  the  new  haircut 
methodology  sometime  in  the  first  quarter  of  1995. 
One  self-clearing  broker-dealer  also  is  preparing  to 
implement  risk-besed  haircuts:  options  market 
making  is  not  a  material  part  of  the  firm's  business 
and  a  date  for  implementation  has  not  yet  been 
scheduled. 


haircut  treatment  upon  all  broker- 
dealers.® 

The  Exchange  believes  that  its 
proposal  is  consistent  with  and  furthers 
the  objectives  of  Section  6(b)(5)  of  the 
Act  in  that  it  will  promote  maintenance 
of  fair  and  orderly  markets  and  will 
contribute  to  the  protection  of  investors 
and  the  public  interest. 

(B)  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  anv 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or  ■ 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 


■'See  stipro  note  6. 


will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-CBOE-94-53  and 
should  be  submitted  by  February  23, 
1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Dep  u  ty  Secretary, 

IFR  Doc.  95-2553  Filed  2-1-95:  8:45  am| 
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Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  Relating  to 
Mandatory  Participation  in  the  Yield-to- 
Price  Conversion  Process 

January  27.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  8.  1994.  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  described  in 
Items  I.  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  the 
self-regulatory  oi^anization.  The 
Commi.ssion  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
modify  GSCC  rules  to  require 
participation  by  members  of  GSCC's 
netting  system  in  GSCC's  yield-to-price 
conversion  process. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  1 

In  its  filing  wilB  the  Commission. 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


"•l"CFR2O0.3O-3|a)(12)  (1994) 
l.i  U.S.C.  78s(b)(ll(l9a8). 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(a)  The  purpose  of  the  proposed  rule 
change  is  to  make  the  participation  by 
members  of  GSCC's  netting  system  in 
GSCC's  yield-to-price  conversion 
process  mandatory.  On  October  16. 
1992,  GSCC  implemented  its  yield-to- 
price  conversion  feature,  which  allows 
yield  trades  to  be  netted  and  novated  on 
the  night  the  trade  is  entered  and 
eliminate  the  need  for  double 
submission  of  when-issued  trades.  At 
that  time,  in  order  to  not  impose  undue 
operational  or  system  burdens  on 
certain  firms,  participation  in  the 
conversion  process  was  not  made 
mandatory. 

Participation  in  the  yield-to-price 
conversion  process  is  important  for  a 
netting  member  and  for  the  settlement 
process  in  general  because  otherwise  a 
netting  member's  when-issued  trades  do 
not  have  GSCC's  guarantee  of  settlement 
until  auction  date.  Because  of  this,  since 
October  1992,  GSCC  has  not  admitted 
an  entity  into  netting  system 
membership  unless  the  applicant  has 
agreed  to  participate  in  the  yield-to- 
price  process  at  the  time  of 
commencement  of  participation  in  the 
netting  system.  Currently,  only  one 
netting  member  still  is  not  participating 
in  the  conversion  process,  and  it  is 
anticipated  that  it  will  commence 
participation  in  the  yield-to-price 
process  by  the  end  of  this  year. 

In  light  of  the  importance  for  a  netting 
member  to  participate  in  the  yield-to- 
price  conversion  process  and  given  the 
expectation  that  all  current  netting 
members  will  be  participating  in  tfie 
near  future.  GSCC  wishes  to  make 
participation  in  the  yield-to-price 
conversion  process  by  netting  members 
mandatory.  GSCC  recognizes  that  there 
may  be  temporary  situations,  for 
example  when  an  entity  commences  its 
participation  in  the  netting  system,  in 
which  there  are  operational  or  other 
considerations  that  render  participation 
in  the  yield-to-price  conversion  process 
difficult  for  a  member.  In  such 
circumstances,  GSCC  will  retain  the 
ability  to  temporarily  exempt  such 
member  from  the  requirement  to 
participate  in  the  yield-to-price 
conversion  process.  For  GSCC's 
protection,  however,  GSCC  will 
calculate  such  member's  clearing  fund 
deposit  and  forward  mark  allocation 
payment  obligations  as  if  it  were 
participating  in  the  yield-to-price 
conversion  process. 

(b)  The  proposed  rule  change  will 
ensure  that  netting  members'  eligible 


trades  are  encompassed  within  GSCC's 
netting  process  and  therefore  that 
settlement  is  guaranteed  at  the  earliest 
point  in  time  possible.  Thus,  GSCC 
believes  that  the  proposed  rule  change 
is  consistent  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  yet  been  solicited  or 
received.  Members  will  be  notified  of 
the  rule  filing  and  comments  will  be 
solicited  by  an  Important  Notice.  GSCC 
will  notify  the  Commission  of  any 
WTitten  comments  it  receives  on  this 
matter. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  WTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
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Section.  450  Fifth  Street.  N.W.. 
Washington.  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  pnncipal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-CSCC-94-08  and 
should  be  submitted  by  Febniar>-  2.3. 
1995. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
aulhority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Do<    95-2554  Filed  2-1-95;  8:45  ami 
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[Release  No.  34-35288;  File  No.  SR-QSCC- 
94-10] 

Self-Regulatory  Organizattons; 
Government  Securities  Clearing 
Corporation;  Notice  of  Proposed  Rule 
Change  Relating  to  Implementing  a 
Comparison  Service  for  Repurchase 
and  Reverse  Repurchase  Transactions 
Involving  Government  Securities  as 
the  Underlying  Instrument 

January  27,  1995. 

Purusant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").!  notice  is  hereby  given  that  on 
December  30. 1994.  the  Govenunent 
Seciuities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items.  I.  II,  and  III  below,  which  items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

GSCC  proposes  to  modify  its  rules  to 
provide  comparison  services  for 
repurchase  and  reverse  repurchase 
transactions  involving  government 
securities  as  the  underlying  instrument 
("repos"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  itreceived  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
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summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

My  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

GSCC  proposes  to  provide 
comparison,  netting,  and  risk 
management  services  to  participants  in 
the  government  securities  repo  market. 
.  GSCC  ultimately  intends  to  provide 
services  for  the  opening  ("on")  and 
closing  ("ofr*)  legs  of  all  overnight  repos 
(also  referred  to  as  next-day  repos).  term 
repos  (also  referred  to  as  forward  setting 
repos),  and  open  repos.  including  the 
same-day  settling  aspects  of  those  repos. 
These  services  will  include  the  tracking 
of  rate  changes  and  open  repo  interest, 
the  provision  to  the  funds  borrower  of 
coupon  protection,  the  provision  to  all 
parties  of  a  comprehensive  audit  trail 
for  their  repo  activity  from  inception  to 
settlement,  and  the  monitoring  and 
facilitation  of  collateral  substitutions. 

Of  paramount  importance  to  GSCC  is 
that  it  ensures  that  the  types  of  services 
that  it  provides  are  appropriate  for  the 
repo  market  and  beneficial  to  its 
participants.  In  this  regard,  several  years 
ago,  GSCC  began  discussing  with  its 
Board  members  and  with  the  Public 
Securities  Association's  ("PSA")  Repo 
Committee  how  GSCC  might  best 
provide  centralized  and  automated 
comparison,  netting,  risk  management, 
and  settlement  services  for  the  repo 
market. 

A  Working  Group  of  the  PSA's  Repo 
Committee,  in  a  December  10. 1992, 
letter  to  GSCC,  encouraged  GSCC  to 
proceed  with  providing  comparison 
services  for  repos  while  working  on 
establishing  an  acceptable  plan  for  the 
provision  of  netting  services  for  repos. 
At  that  time,  GSCC  undertook  several 
initiatives  that  helped  establish  a 
foundation  for  the  safe  and  efTective 
provision  of  services  for  repos.  In 
particular,  it  significantly  upgraded  its 
technological  capabilities.  GSCC  now 
has  two  physically  remote  data 
processing  sites.  At  each  site,  GSCC 
maintains  redundant  hardware 
configurations.  Each  processing  site  is 
in  an  enviroiunent  totally  de<licafed  to 
GSCC  and  is  capable  of  processing  the 
day's  business  independent  of  the  other. 
Also,  GSCC  is  in  the  process  of 
implementing  a  real  time 
communications  switch  that  will 
support  interactive  communication  with 
members  in  order  to  facilitate  their 
sending  data  to  GSCC  as  trades  occur. 

GSCC  commenced  its  efforts  to 
implement  services  for  repos  this  past 
June  by  taking  in  data  on  repo 
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transactions  from  certain  membt'r  finns 
that  are  active  in  the  repo  market.  The 
main  objective  of  the  tests  was  to  collect 
live  data  that  GSCC  could  use  to 
evaluate  the  viability  of  its  draft  input 
specifications  and  to  assess  the  impact 
of  repo  processing  on  existing  systems 
and  services.  With  these  tests  having 
been  successfully  concluded.  GSCC  now 
plans  to  implement  the  initial  stage  of 
the  first  phase  of  its  planned  repo 
services  commencing  in  the  first  quartnr 
of  1995. 

The  comprehensive  services  to  be 
provided  by  GSCC  for  repos  will  be 
offered  in  three  phases.  The  first  phase 
will  involve  the  provision  of 
comparison  and  netting  services.  This 
rule  filing  will  provide  authority  for 
GSCC  to  implement  the  initial  stage  of 
the  first  phase,  which  is  the  provision 
of  comparison  services  for  overnight 
and  term  repos.  Subsequent  rule  filings 
will  be  made  for  authority  to  implement 
both  the  next  stage  of  the  first  phase  of 
repo  ser\ices.  which  is  the  provision  of 
netting  and  risk  management  services 
for  the  non-same-day  settling  aspects  of 
ne.xt-day  forward  settling  repo 
transactions,  and  future  phases  of  repo 
services. 

The  second  implementation  phase  of 
GSCC's  planned  repo  services  will  focus 
on  the  provision  of  comparison,  netting, 
and  risk  management  services  for  open 
repos  as  well  as  the  offering  of 
additional  services  of  benefit  to  indu.stry 
participants,  including  the  tracking  of 
rate  changes,  the  tracking  and 
facilitation  of  collateral  substitutions, 
and  other  enhancements  to  the 
comparison  process  designed  to  provide 
full  service  comparison  for  the  repo 
product. 

The  last  phase  of  GSCC's  planned 
implementation  of  repo  services  will 
focus  on  providing  intraday  netting  and 
risk  management  services  for  the  same- 
day  settling  aspects  of  repo  transactions, 
including  settlement  of  same-day 
settling  start  legs  and  close-outs  of  open 
repos. . 

Encompassing  repos  in  GSCC's 
automated  comparison  process  will 
provide  industry  participants  with 
many  benefits,  including:  (1) 
Ehmination  of  the  need  for  physical 
confirmations,  (2)  timely  comparison  of 
repo  trade  data,  (3)  easier  monitoring  of 
the  status  of  open  repo  transactions  and 
of  the  modifications  made  to  those     " 
transactions  over  their  life  (e.g.,  tracking 
of  repo  interest  rate  changes),  (4) 
enhanced  ability  for  identification  and 
correction  of  errors,  (5)  easier 
recordkeeping,  and  (6)  easier  acc(;ss  lo 
audit  trail  information. 

Again,  Pha.se  1  comparison  will 
involve  the  comparison  of  all  overnight 


cind  term  repo  trades  involving  eligible 
securities  whether  or  not  the  on  leg 
occurs  before,  on.  or  after  the 
submission  date.  Open  repos  will  not  be 
accepted  during  the  first  phase.  GSCC 
will  accept  and  compare  data  on  all  of 
the  components  of  a  repo  transaction, 
including  information  on  the  on  and  off 
Itgs  of  a  repo,  vVith  members  providing 
^uch  data  via  a  Single  input.  Same-day 
settling  on  and  off  legs  will  be  compared 
but  not  netted. 

Tlie  Phase  1  comparison  process  for 
repos  will  be  substantially  similar  to  the 
,    comparison  process  offered  by  GSCC 
today.  Each  party  to  a  repo  will  submit 
its  transaction  dota  to  GSCC.^  If  all 
mandatory  data  fields  that  are  required 
til  match  do  in  fact  match,  a  comparison 
will  begeneratecj  by  GSCC  If  the  data 
u:i  a  repo  remains  uncompared  at  end- 
tti-day,  the  subniitter  of  the  repo  data 
will  receive  a  comparison  request 
<idv  isory.  If  a  repo  transaction  has  not 
yi.t  been  compared,  it  may  be 
uniUiterally  canoeied,  and  the  submitter 
uiil  receive  notification  of  the 
i..tncellation.  To  fcancel  a  repo  that  has 
l»ea  compared,  bilateral  agreement  is 
required.  Trade  data  on  repo 
tr.insac'tions  that  remain  uncompared 
>iiaii  be  deleted  from  GSCC's 
Comparison  System  the  later  of  (1)  The 
processing  cycle  jafter  the  second 
business  day  aftejr  the  repo  start  date  or 
(2)  the  processing  cycle  after  the  second 
liiisiness  day  aftejr  the  date  of 
submission  of  suth  data. 

.\s  is  the  case  now  for  non-repo 
transactions,  coniparison  of  a  repo  trade 
will  occur  immediately  upon  the  receipt 
by  GSCC  from  two  members  of  matching 
tidla.  GSCC  comparison  output  will 
continue  to  be  avWlable  on  an  on-line 
basis.  ' 

To  be  eligible  f^t  comparison,  both 
-Mibniitting  members  must  be  deemed 
ehpible  for  repo  comparison  processing 
by  GSCC.  GSCC  will  make  such  a 
determination  based  on  the 
demonstration  by  a  member  of  its  ability 


-  r.'^i.-  proposed  rule  j;hange  will  establish  a  new 
><  hcdule  of  required  dMa  submission  ilem.s 
<i;i;)!icdb!p  to  all  trades!  In  addition  lo  the  items  on 
:;.;■  -si.hrdule  of  requireU  match  data,  a  member 
'-..-■M  .si.'.iinit  the  broke(  reference  number,  contra 
wibmitting  members  executing  firm,  executing 
rrt'.i,  external  referencq  number,  price  or  rate, 
\>r.(  ir.g  method,  and  tr^de  date. 

'  rhetollowingitem$must  match  for  a  trade  to 
I  iitupiire:  (1)  contra  me^nber  identifying 
ir.tnrniation,  (2)  CUSIPiilumber,  (3)'membcr's 
i(l-r.t;fy;,ng  number.  (4)ipar  amount  (quantity),  (5) 
,si-ntfmer!  amount.  (6)  settlement  date,  and  (7) 
t;u^l^dtlion  type  (i.e..  buy.  sell,  repo,  or  reverse).  In 
•KKClioi;.  tlii'se  required  match  data  items  must 
match  only  for  repo  transactions:  (1)  start  amount 
(i.e.,  the  contract  value  for  the  start  leg  of  the  repo 
t.'ansartion)  and  (2)  start  date  (i.e..  the  settlement 
dite  for  the  start  leg  of  *  repo  transaction). 


to  submit  designated  input  to  and 
receive  designated  output  from  GSCC. 

The  implementation  of  Phase  1 
comparison  services  for  repos  will 
require  the  following  modifications  to 
GSCC's  comparison  processes: 

(1)  The  "transaction  type"  data  field 
will  be  expanded  to  include  two 
additional  transaction  types:  "repo" 
(designating  the  side  of  the  repo 
transaction  that  is  borrowing  funds  and 
lending  securities)  and  'revr" 
(designating  the  side  of  the  repo 
transaction  that  is  lending  funds  and 
borrowing  securities).  Repos  and  reverse' 
repos  will  compare  only  with  each  other 
and  not  with  buy  and  sell  activity. 

(2)  Two  new  mandatory  match  items 
for  repo  transactions  will  be  introduced: 
start  date  and  start  amount.  The  repo 
start  date  will  indicate  the  settlement 
date  for  the  start  leg  of  the  repo.  The 
repo  start  amount  will  contain  the 
contract  value  for  the  start  leg  of  the 
repo.  Initially,  a  SI  per  repo  transaction 
tolerance  for  start  amount  will  be 
established. 

(3)  If  a  participating  member  does  not 
submit  the  settlem.ent  amount,  GSCC 
will  calculate  it  using  the  start  amount, 
repo  rate,  and  the  number  of  days  from 
start  date  to  settlement  date.  Initially,  a 
Si  per  million  tolerance  will  be 
established  for  settlement  amount. 

(4)  The  repo  rate  will  be  a  required 
submission  field.  If  the  settlement 
amount  is  not  provided,  this  field  along 
with  the  start  amount  and  the  repo  term 
will  be  used  to  calculate  the  settlement 
amount. 

(5)  Two  optional  data  fields  have  been 
added  to  bolster  the  comparison  process 
for  repos,  the  give-up  broker  field  and 
the  secondary  reference  number  field. 
Dealer  members  may  use  the  give-up 
broker  field  to  identify  the  broker,  if 
any.  used  to  conduct  the  repo.  GSCC 
will  provide  members  with  a 
standardized  list  of  brokers  for  this 
purpose.  The  secondary  reference 
number  field  may  be  used  by  dealers  to 
provide  additional  identification 
information  on  the  repos. 

(6)  Phased  comparison  of  trade  date 
(i.e.,  the  comparison  of  a  trade  where 
the  information  submitted  regarding 
trade  date  does  not  match  based  on  a 
presumption  that  the  earlier  trade  date 
submitted  is  the  correct  trade  date)  will 
not  apply  to  repos  in  Phase  1.  Also,  par 
summarization  [i.e..  the  comparison  of  a 
trade  based  on  a  match  of  either  the 
total  of  the  par  amounts  on  two  or  more 
buy  sides  equaling  the  par  amounts  on 
one  or  more  sell  sides  or  the  total  of  the 
par  amounts  on  two  or  more  sell  sides 
equaling  the  par  amounts  on  one  or 
more  buy  sides)  will  not  apply  to  repo 
transactions  in  Phase  1. 


(7)  The  $40  per  million  tolerance  on 
final  money  that  applies  to  buy/sells 
will  not  apply  to  repos.  This  tolerance 
is  used  by  GSCC  in  its  phased 
comparison  process  to  account  for 
commission  differences. 

GSCC  represents  that  its  automated 
facilities  are  sufficient  to  implement  the 
proposed  comparison  services  for  repos 
that  are  the  subject  of  this  filing  and  that 
the  addition  of  these  services  will  not 
diminish  GSCC's  ability  to  provide  its 
current  ser\  ices  for  non-repo 
transactions  in  a  safe,  efficient,  and 
timely  manner. 

GSCC  believes  that  the  proposed  rules 
change  will  allow  GSCC  to  provide  the 
benefits  of  centralized,  automated 
comparison  to  a  broader  segment  of 
government  securities  transactions. 
GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act,  and  specifically 
with  Section  1 7.A  of  the  Act,^  and  the 
rules  and  regulations  thereunder. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self- Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  yet  been  solicited  or 
received.  Members  will  be  notified  of 
the  rule  filing  and  comments  will  be 
solicited  by  an  Important  Notice.  GSCC 
will  notify  the  Commission  of  any 
written  comments  received  by  GSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .\ction 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
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Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  ofihe 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
availablp  for  inspection  and  copying  in 
the  Coir.mission's  Public  Reference 
Section.  450  Fifth  Street  N\V.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-GSCC-94-10and 
should  be  submitted  by  Febnjary  23, 
1995. 

For  the  Commission  tjy  the  Division  of 
Market  Regulation,  pursuant  to  delegafed 
authority* 

Margaret  H.  McFariand, 
Df^p  u  ty  Secretary. 
jFR  Doc.  95-2550  Filed  2-1-95;  8;45  ami 

BILUNG  COOE  8010-01-M 

[Release  No.  34-35284;  File  Ho.  SR-MASO- 

95-01] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Subscriber 
Fees  For  Non-NASO  Members 
Receiving  the  Nasdaq  WorfcstationTM  n 
Functionality 

Jiinuan,'  27.  1995. 

Pursuant  to  Section  19(b)n)  of  the 
Securities  Exchange  Act  of  1934 
(•Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  January  9,  1995  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  December  14, 1994,  the  NASD 
submitted  a  proposed  rule  change — File 


No.  SR-4>IASD-94-76— to  the 
Commission  that  established  a  new  fee 
schedule  for  NASD  member  firms 
receiving  the  second  generation  of 
Nasdaq  WorkstationTM  service 
("NWU").i  The  fee  schedule  contained 
in  File  No.  SR-NASD-94-76  became. 
effective  upon  receipt  by  the  SEC  in 
accordance  with  Section  19(b)(3)|A)(ii) 
of  the  Act  and  Rule  19b-4(a) 
thereunder.2  As  specified  in  File  No. 
SR-NASD-94-76,  the  new  subscriber 
fees  for  NWII  will  be  added  to  Sections 
A(9)  and  E(5)  of  Part  VDl  of  Schedule  D 
to  the  NASD  By-Laws. 

Pursuant  to  Section  19(b)(1)  of  the 
Act,  the  NASD  hereby  files  this 
proposed  rule  change  to  extend  to  non- 
NASD  members  (e.g.,  institutional 
investors)  receiving  NWII  functionality 
the  same  subscriber  fees  that  members 
must  now  pay:  (a)  A  service  charge  of 
$100/month  per  server;  (b)  a  display 
charge  of  S500/month  per  presentation 
device;  and  (c)  a  charge  of  $l,150/month 
for  additional  circuits.  This  rule  change 
does  not,  however,  entail  any  further 
modification  to  the  fee  schedule 
language  for  NWII  that  was  set  forth  in 
File  No.  SR-NASI>-94-76. 

II.  Self-Regulatory  Or^ganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Se]f-Regulotnr}'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  sole  purpose  of  this  rule  change 
is  to  extend  to  non-NASD  members 
receiving  the  NWII.  the  same  fees  that 
now  apply  to  NASD  members  that 
subscribe  to  the  N'WII.  Currently,  non- 
NASD  members  can  access  to  Level  2 
Nasdaq  Workstation  functionality  by 
subscription  to  the  original  version  of 
the  Nasdaq  Workstation  service 


••  17  CKR  200.30-3Ia)(12)  (1994). 


'  The  computer  facilities  that  support  the 
provision  of  NWn  are  operated  by  The  Nasdaq 
Stock  Market,  Inc.  I'N.SMI").  a  wholly  owned 
subsidiary  of  the  N.^sn. 

2  See  Release  No.  34-35189  (|anuary  3,  1995),  60 
FR  3014  (January  12,  1995). 


(hereinafter  referred  to  as  "NWr').3  As 
the  NWII  roll-out  proceeds,  it  will 
completely  replace  the  existing  NWl  for 
all  classes  of  subscribers.  The  instant 
rule  change  will  ensure  that  the  same 
NWII  charges  are  paid  by  all 
subscribers,  including  those  that  do  not 
belong  to  the  NASD. 

The  roll-out  of  NWII,  which  began  in 
November,  1994,  constitutes  a 
significant  milestone  in  the  upgrade  of 
hardware,  software,  and  netwrnk 
facilities  that  comprise  the 
inft-astructure  of  TTie  Nasdaq  Stock 
Market  ("Nasdaq").  The  software 
driving  NWII  is  windows-based  and 
provides  several  data  management 
features  that  are  not  available  in  NWI. 
Moreover,  a  new  network — known  as 
the  Enterprise  Wide  Network 
("EWN")— has  been  developed  to 
deliver  NWII  functionality.  The  capacity 
of  the  EWN  is  more  than  five  times  that 
of  the  network  developed  for  NWI  {i.e., 
56.000  baud  versus  9,600  baud).  Since 
the  NWII  roll-out  has  now  begun,  it  is 
appropriate  to  implement  service  fees 
calculated  to  recover  the  higher  costs  of 
operating  and  maintaining  the  NWII 
functionality  and  the  EWN. 

Under  the'  NWII,  each  subscriber 
location  will  have  at  least  one  service 
delivery  platform  or  server  that  resides 
on  the  EWN.  (The  server  functions  as 
the  subscriber's  gateway  to  the  EWN.) 
Each  server  will  be  capable  of 
supporting  up  to  eight  presentation 
devices  [i.e..  Workstations).  To  recover 
the  operational  and  maintenance  costs 
associated  with  providing  NWII,  the 
new  fee  structure  establishes  a  charge  of 
SlOO/month  per  server  and  a  charge  of 
$500/month  for  each  Workstation  or 
presentation  device  linked  to  that 
server.  Thus,  an  NWII  subscriber  with  8 
Workstations  and  1  server  would  pay 
$4,i00/month  under  the  proposed  fee 
structure.  Although  it  is  possible  to 
support  as  many  as  eight  Workstations 
on  a  single  server,  an  NWII  subscriber 
might  wish  to  configure  its  operating 
environment,  for  example,  with  two 
servers,  each  supporting  4  Workstations. 
In  this  circumstance,  the  subscriber 
would  pay  $l,150/month  for  the  second 
circuit  at  the  same  location,  $200/monlh 
for  the  two  servers,  and  $4,000/month 
for  receipt  of  NWII  functionality  on  8 
Workstations.  The  NWII  fee  structure  is 
premised  on  the  assumption  that  a 
subscriber  will  maximize  the  capacity  of 
each  server  before  adding  a  second 


'The  NWII  roll-out  will  occur  in  five  phases  with 
the  Tina!  phase  scheduled  for  completion  in  mid- 
1996  Each  phase  consists  of  installing  NWU  at  all 
subscriber  sites  in  a  deHned  geographic  area.  Thus, 
while  the  roil-out  proceeds,  some  subscribers  will 
continue  to  utilize  NWI  and  will  pay  the  exi.Ming 
rharfie.s  for  that  .service. 


telecommunications  circuit  and  server. 
However,  if  a  subscriber  elects  to  add 
serx'ers  and  circuits  without 
nia.\imizing,  that  subscriber  will  hear 
the  additional  circuit  cost  of  $1150/ 
month,  which  constitutes  a  pass- 
through  of  the  actual  cost  borne  by 
NSMl. 

The  NASD  believnes  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  Section  15A(b)(5)  of  the 
Act.  Section  15A(b)(5)  specifies  that  the 
rules  of  a  national  securities  association 
shall  provide  for  the  equitable  allotration 
of  reasonable  dues,  fees,  and  other 
charges  among  members,  issuers,  and 
other  persons  using  any  facility  or 
system  that  the  Association  operates  or 
controls.  As  noted  above,  this  proposal 
provides  that  the  newly  established  fees 
for  members  receiving  the  NWII 
functionality  will  also  be  paid  by  non- 
member  subscribers  receiving  the 
NWII."  This,  in  turn,  effectuates  fairness 
in  the  recovery  of  the  applicable  costs 
from  the  entire  subscriber  base.  As 
described  earlier.  NWU  is  being 
implemented  in  phases  with  all  current 
NWI  subscribers  in  a  defined  area  being 
converted  to  NWII.  Assuming 
Commission  approval  of  this  rule 
change,  all  non-NASD  members  that  are 
converted  to  NWII  will  be  liable  for  the 
new  fees;  NWI  subsciiibers  (i.e.. 
members  and  non-members)  will 
continue  to  pay  the  NWI  service  fees 
until  they  are  converted. 

The  NASD  believes  that  the  proposed 
NWII  fees  are  reasonable  in  that  they 
were  calculated  to  recover  the  projected 
costs  of  operating  and  maintaining  the 
NWII  software,  hardware,  and  the  EWN. 
The  development  costs  associated  with 
NWII  have  been  expensed  by  NSMI  and 
will  not  be  recovered  through  the  new 
NWII  fees.  Although  higher  than  the 
existing  fees  for  NWI.  the  NWII  fees  are 
believed  reasonable  in  that  subscribers 
will  be  provided  the  increased 
functionality  embedded  in  the  new 
software  package,  increased  network 
capacity  to  accommodate  future  growth 
in  traffic  and  business  volume,  and 
upgraded  hardware  capable  of  more 
rapid  processing  of  message  traffic  to 
and  fi-om  market  participants. 

Based  on  the  foregoing,  the  NASD 
submits  that  the  extension  of  the  new 
NWII  fee  schedule  to  non-members  will 
rrsuh  in  the  imposition  of  uniform  fees 
and  an  equitalile  allocation  of  operating 
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"  NWI  and  NWII  both  pemiit  the  delivery  of  eiltier 
Level  2  or  Level 3  Nasdaq  service.  Subscription  to 
Level  3  is  limited  to  NASD  raembers  that  meet  the 
tlnancial  and  operational  roquirements  for  market 
making.  Subscription  to  Level  2  Nasdaq  service  is 
open  to  non-members  as  wrill  as  members  because 
it  does  not  provide  the  functionality  ncedod  to  enter 
quotations  as  a  market  makf  t. 


costs  among  all  subscribers  receiving 
the  NWn  functionality. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  belie^^es  that  the  propfised 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if'it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approx-e  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  an  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  wTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  clmnge  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  23,  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritv-* 


[FR  Doc.  95-2555  Filed  2-1-95;  8:45  am] 
BILLING  COQE  tOIMII-ta 


[Release  No.  34-<J5265;  File  No.  SR-OCC- 
94-11] 

Self-Regulatory  Organhtations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  of  Proposed  Rule  Change 
Relating  to  implementation  of  a  Three- 
Day  Settlement  Standard  for  Options 
Exercises 

J4iiiuar>-2,'J,  }»95. 

Pursuant  to  Section  19(b)  (1)  of  tlie 
Securities  Exchange  Act  of  1934, 
("Act"),'  notice  is  hereby  given  that  The 
Options  Clearing  Corporation  {"OCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  on  December  30. 
1994.  as  described  in  Items  I,  II,  and  III 
below,  which  item  have  been  prepared 
primarily  by  OCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  OCC's  Rules  to  make 
them  consistent  with  a  three  business 
day  settlement  time  frame. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  te.xt  of  these 
three  statements  may  be  examined  at  tlie 
places  specified  in  Item  IV  below.  The 
OCC  has  prepared  summaries,  set  forth 
in  sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  OCC's  Rules,  botli 
with  respect  to  settlements  of  options 
exercises  and  with  respect  to  the  stock 
loan  program,  to  make  them  consistent 
with  Rule  15c6-l  under  the  Act.  Rule 
1 5c6-l  establishes  three  business  days 
after  the  trade  date  ("T-f3"),  instead  of 
five  business  davs.  as  the  standard 


M7CFR200,30-3(a)(12). 


'15i;..S.C:.78s(b)ll|(19«8). 
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settlement  time  frame  for  most  broker- 
dealer  trades.2  OCC  requests  that  the 
proposed  rule  change  become  effective 
on  Oie  date  Rule  1 5c6-l  becomes 
effective. 3 

OCC  Rule  902  currently  requires  that 
the  assigned  clearing  member  of  an 
exercised  call  option  contract  or  the 
exercising  clearing  member  of  an 
exercised  put  option  contract  deliver  the 
underlying  securities  on  the  fifth 
business  day  following  the  day  on 
which  the  exercise  notice  was  given  to 
OCC.  "Fifth"  will  be  changed  to  "third." 
Rule  2207  currently  dictates  the 
settlement  date  for  a  stock  loan  to  be  the 
date  that  is  five  business  days  after  the 
date  on  which  the  lending  clearing 
member  initiates  the  termination  by 
notifying  OCC.  Five  business  days  will 
be  changed  to  three  business  days.  Rule 
2208(b)  provides  that  if  the  lending 
clearing  member  initiates  the 
termination  of  a  stock  loan  and  does  not 
receive  the  loaned  stock  in  its  securities 
depository  account  on  the  date  that  is 
five  business  days  after  the  date  on 
which  the  lending  clearing  member 
initiated  the  termination,  the  lending 
clearing  member  may  execute  a  buy-in 
at  such  time  or  at  any  time  thereafter. 
Five  business  days  will  be  changed  to 
three  business  days. 

OCC  has  agreed  to  an  implementation 
plan  proposed  by  the  National 
Securities  Clearing  Corporation 
("NSCC")  for  transition  to  a  T+3 
settlement  cycle.  The  schedule  is  as 
follows. 


Settle- 

Trade date 

ment 
cycle 

Settlement  date 

June  2  Friday  . 

5  day  .... 

June  9  Friday. 

June  5  Monday 

4  day  .... 

June  9  Friday. 

June  6  Tues- 

4 day  .... 

June  1 2  Mon- 

day. 

day. 

June  7 

3  day  .... 

June  1 2  Mon- 

Wednesday. 

day. 

OCC  will  add  interpretations  to  Rules 
902  and  2207  which  will  state  that  OCC 
will  cause  settlements  of  options 
exercises  and  assignments  and  stock 
loans  to  be  conducted  on  a  schedule 
which  is  consistent  with  any  schedule 
for  transition  from  a  five  day  settlement 
cycle  to  a  three  day  settlement  cycle  for 
regular-way  stock  trades.-* 


•'Securities Exchange  Act  Releuse  No.  33023 
(October  6,  1993).  58  FR  52891. 

'Rule  15c6-l  will  become  effective  on  June  7. 
1995.  Securities  Exchange  Act  Release  No.  34952 
(November  9,  1994),  59  FR  59137. 

''Rule  902,  Interpretations  and  Policies  .01-and 
Rule  2207,  Interpretation  and  Policies  .02. 


The  proposed  rule  change  is 
consistent  with  the  purposes  and 
requirements  of  Section  17 A  of  the  Act, 
as  amended,  because  it  will  bring  OCC's 
rules  into  conformity  with  Rule  15c6-l 
and  will  promote  the  development  of 
uniform  standards  and  procedures  for 
clearance  and  settlement. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  been  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N\V., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  WTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordemce  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 


filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-94-11  and 
should  be  submitted  by  February  23, 
1995. 

For  the  Commission  by  the  Division  of 
.Vlarket  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

|FR  Doc.  95-2551  Filed  2-1-95;  8:45  ami 

BILLING  CODE  8010-01-.M 


[Release  No.  34-35286;  File  No.  SR-GSCC- 
94-9] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  Member 
Billing 

lanuary  27.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ' 
("Act"),  notice  is  hereby  given  that  on 
December  1, 1994,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ( 'Commission') 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  GSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

GSCC  proposes  to  amend  its  method 
of  billing  in  order  to  bill  members  for 
actual  activity  done  during  the  previous 
month. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  an\ 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 
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1 15  U.S.C  78s(b)(l)(1988). 


(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis. for.  the  Proposed  Rule 
Change 

The  primary  purpose  of  the  proposed 
rule  change  is  1o  change  the  method  by 
which  members  are  billed  so  that  their 
bills  reflect  the  actual  activity 
conducted  during  tthe  prior  raonth. 
Previously,  GSCC  billed  each  member  at 
the  beginning  of  a  iparticular  month  for 
the  member's  anticipated  business 
during  that  month.  GSCC  would  adjust 
the  next  month's  bill  to  reflect  the  actual 
business  conducted  by  the  member 
during  the  previous  month.  Under  the 
proposal,  GSCC  will  bill  members  each 
month  for  the  activity  during  the  prior 
month.  To  implenaent  this  billing 
method,  in  December  1994  GSCC  will 
credit  to  each  member  one  month's  pre- 
billing  of  fees  and  other  charges. 
Beginning  in  January  1995.  the  change 
in  the  billing  method  will  result  in 
GSCC  billing  members  for  actual 
activity  conducted  diuing  the  prior 
month  (i.e.,  diuing  December  1994). 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Chatige  Received  from 
Members,  Participants  or  Others 

GSCC  has  not  solicited  or  received 
comments  on  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fiar 
Commission  Action 

The  foregoing  rule  change  has  bocome 
effective  pursuant  to  Section 
19(b)(3)(A)(iii)  2  of  the  Act  and  pursuant 
to  Rule  19b-4(e)(3)  3  promulgated 
thereunder,  because  the  proposal  is 
concerned  solely  with  the 
administration  of  GSCC.  At  any  time 
within  sixty  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  "hbrogate  such  rule  change  if 
it  appears  to  the  Conmiission  that  such 
action  is  necessar>'  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes-of  tlie  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  inxited  to 
submit  uTitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making -UTitten  submissions 


MS  U.S.C.«78s(b)(3)(A|(iii)  (1988). 
'  17  CFR  24C.!9l)-4{et;3|  (1904.). 


should  file  six  copies  hereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  DC.  20549.  Copies  of  the 
submission,  aH  subsequent 
amendments,  ail  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
proy-isions  of  S  U.S.C.  §552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  GSCC.  All  submissions  should 
refer  to  File  No.  SR-GSCC-94-9  and 
should  be  suhmitted  by  February  23 
1995. 

For  the  Cormnission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authoritj-.* 

Margaret  H.  McFarland, 

Deputy  Secretari'. 

(FR  Doc.  95-2549  Filed  2-1-05;  8  45  am) 

BILUNG  CODE  SOKMh-M 


SMALL  BUSINESS  ADMINISTRATION 
[License  No.  02/72-0555) 

RFE  Investment  Partners  V,  LP.; 
Notice  of  Issuance  of  a  Small  Business 
Investntent  Company  License 

On  August  16,  1994.  a  notice  was 
published  in  the  Federal  Register  (59 
FR  42100)  stating  that  an  application 
had  been  filed  by  RFE  Investment 
Partners  V,  L.P.  of  New  Canaan. 
Connecticut  with  the  Small  Business 
Administration  (SBA)  pursuant  tc 
§  107.102  of  the  Regulations  gove'ning 
small  business  investment  com.panies 
(13  CFR  107.102  (1994))  for  a  license  to 
operate  as  a  small  business  investment 
company. 

Interested  parties  were  given  until 
close  of  business  September  16.  1994  to 
submit  their  comments  to  SB.^.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuam 
to  Section  301(c)  of  the  Small  Business 
Inve.s-tment  Act  of  19.=>8.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
approved  issuing  License  No.  02/72- 
0555  on  September  19.  1994,  to  RFE 
Investment  Partners  V,  LJ'.  to  operate  as 
a  small  business  investment  company. 


This  approval  -was  conditioned  upon  the 
firm  meeting  the  statutory  minimum 
capital  requirements,  which  were 
satisfied,  January  24. 1995. 

The  Licensee  will  be  ovraed  by  RFE 
Associates  V.  L.P..  and  will  begin 
operations  with  S35.7  million  of  private 
capital. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  October  27,  1994. 
Robert  D.  Stilbnan, 

Associate  Administrator  for  hwestment. 
IFR  Doc.  95-2541  Filed  2-1-95;  8:45  am) 
BILUNG  CODE  eM^-OI-M 


OFFICE  OF  SPECIAL  COUNSEL 
Relocation  of  California  Field  Office 

agency:  Office  of  Special  Counsel. 
ACTION:  Notice. 


SUMMARY:  Effective  Februar>-  5,  1995. 
the  San  Francisco  Field  Office  of  the 
U.S.  Office  of  Special  Counsel  will  be 
relocated  to  Oakland.  California.  It  will 
be  renamed  the  San  Francisco  Bav  Area 
Field  Office.  The  new  address  will  be 
1301  Clay  Street.  Suite  365 S,  Oakland, 
California.  94612-5217.  The  new 
telephone  number  will  be  (510)  637- 
3460. 

EFFECTIVE  DATE:  February  5.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Dean.  1730  M  Street,  NW.. 

Suite  201.  Washington,  DC  20036.  (202) 

653-7144. 

Kathleen  Day  Koch. 

Special  Counsel. 

IFR  Doc.  95-2558  Filed  2-1-95;  8:45  am] 

BILLING  CODE  740S-0I-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committse;  ikteettng 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 


'17  {>-R  2no.3e-a{a!;iij  {imn 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  A\iaiion  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  general  aviation 
operations  issues. 

DATES:  The  meeting  will  be  held  on 
Fcbruar\'  15.  1995,  at  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Helicopter  Association 
International.  1635  Prince  Street, 
Alexandria,  VA. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Louis  C.  Cusimano,  Assistant  Executive 
Director  for  General  Aviation 
Operations.  Flight  Standards  Service 
(AFS-800).  800  Independence  Avenue. 
SW..  Washington,  DC  20591.  Telephone: 
(202)  267-8452;  FAX:  (202)  267-5094. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II).  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to 
discuss  general  aviation  operations 
issues.  This  meeting  will  be  held  on 
February  15.  1995,  at  1  p.m.  at  the 
Helicopter  Association  International, 
1635  Prince  Street.  Alexandria.  VA.  The 
agenda  for  this  meeting  will  include  a 
concept  briefing  from  the  part  103 
(Ultralight  Vehicles)  Working  Group.  In 
addition,  the  IFR  Fuel  Requirements/ 
Destination  and  Alternate  Weather 
Minimums  Working  Group  may  present 
a  concept  briefing  at  the  meeting. 
Members  of  the  public  may  contact 
Cindy  Herman,  ARM-108,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  S.W. 
Washington,  DC  20591,  (202)  267-7627, 
FAX  (202)  267-5075  to  obtain  copies  of 
the  briefings  prior  to  the  meeting.  Also, 
the  VHF  Navigation  and 
Communications  Working  Group  will 
present  a  status  update. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statement  to  the 
committee  at  any  time.  In  addition,  sign 
and  oral  interpretation  can  be  made 
available  at  the  meeting,  as  well  as  an 
assistive  listening  device,  if  requested 
10  calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

C' 

Issued  in  Washington,  DC  on  January  27, 
1995. 

Michael  L.  Henry, 

Alternate  Assistant  Executive  Director  for 
General  A\iation  Operations,  Aviation 
Rulemaking  Advisory  Committee. 
[FR  Doc.  95-2570  Filed  2-1-95;  8;45  am] 

BILLING  COOe  4«1fr-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  and 
Use  PFC  Revenue  From  Previously 
Approved  Impose  Only  Projects  at 
McCarran  International  Airport,  Las 
Vegas,  NV 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  fi-om  a  PFC  and  to  use  PFC 
revenue  for  previously  approved  impose 
only  projects  at  McCarran  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990, 
Public  Law  101-508  as  recodified  by 
Title  49  U.S.C.  40117(C)(3))  and  14  CFR 
part  158.  On  October  14,  1994,  the  FAA 
determined  that  the  application  to 
impose  and  use  and  to  use  the  revenue 
from  a  PFC  submitted  by  Clark  County 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  On  November  22,  1994,  a  Federal 
Register  notice  was  issued  covering  a 
total  of  fourteen  projects.  Four  of  these 
projects  and  their  related  bond  costs 
were  deferred.  This  notice  updates  the 
November  22,  1994,  notice  by 
reinstating  the  four  deferred  projects 
and  their  related  bond  costs. 
DATES:  Comments  must  be  received  on 
or  before  March  6.  1995. 

Note:  if  conunents  were  provided  on  the 
November  22.  1994,  notice  on  this  same 
subject,  it  is  not  necessary  to  recomment. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Airports  Division.  P.O.  Box 
92007.  Worldway  Postal  Center.  Los 
Angeles.  CA  90009  or  San  Francisco 
Airports  District  Office.  831  Mitten 
Road.  Room  210.  Burlingame.  CA 
94010-1303.  In  addition,  one  copy  of 
any  comments  submitted  to  the  FAA 
must  be  mailed  or  delivered  to  Mr. 
Robert  N.  Broadbent.  Director  of 
Aviation.  P.O.  Box  1105.  Las  Vegas.  NV 
89111.  Comments  from  air  carriers  may 
be  in  the  same  form  as  provided  to  Clark 
County  under  section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joseph  R.  Rodriguez.  Supervisor. 
Planning  and  Programming  Section. 
Airports  District  Office,  831  Mitten 
Road,  Room  210.  Burlingame.  CA 
94010-1303.  Telephone  (415)  876-2805. 


The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  Las 
Vegas  McCarran  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  Public  Law 
101-508  as  recodified  by  Title  49  U.S.C. 
40117(C)(3))  and  part  185  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
On  October  14.  1994.  the  FAA 
determined  that  the  application  to 
impose  and  use  and  to  use  the  revenue 
from  a  PFC  submitted  by  the  County  of 
Clark  was  substantially  complete  within 
with  requirements  of  section  158.25  of 
part  158.  On  November  22,  1994,  the 
FAA  issued  a  Federal  Register  notice  in 
Volume  59.  Number  224,  pages  60187 
and  60188,  which  deferred  the  review  of 
a  portion  of  the  September  14.  1994. 
PFC  application  at  the  request  of  Clark 
County.  Clark  County  has  provided  the 
FAA  with  additional  environmental 
documentation  for  the  four  previously 
deferred  projects.  These  four  projects 
are  described  below.  The  FAA  will 
approve  or  disapprove  the  deferred 
projects,  in  whole  or  in  part,  not  later 
than  April  10, 1995. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  Proposed  PFC:  S3.00. 
Proposed  Charge  Effective  Date:  April  1 . 

1995. 
Proposed  Charge  Expiration  Date:  June 

30.  2025. 
Total  Estimated  PFC  Revenue: 

$448,822,292. 

Brief  Description  of  the  Proposed 
Projects 

Impose  and  Use 

Runway  1L/19R  Upgrade- 
Construction.  Concourse  D  Design  and 
Construction  Phase  1.  Automatic  Transit 
System  to  Concourse  D  Design  and 
Construction  and  Related  Bond  Costs. 
Including  Bond  Issuance.  Interest  and 
Debt  Service  Reserves.  Total  ICosts 
$436,010,292. 

Project  To  Be  Changed  From  Impose 
Only  to  Use 

Runway  7R/25L  Extension.  Total 
Costs  $12,812,000. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Carriers  who 
file  Form  1800-31  and  carry  less  than 
2,500  passengers  per  year. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 


INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application,  in  person  at 
Clark  County. 

Issued  in  Hawthorne,  California,  on 
January  13, 1995. 

Herman  C.  Bliss. 

Manager,  Airports  Division,  Western-Pacific 
Region. 

IFR  Doc.  95-2569  Filed  2-1-95;  8:45  am) 
BILLING  COOE  4910-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Robert  Mueller  Airport,  Austin,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


and  use  the  revenue  from  a  PFC  at 
Robert  Mueller  Municipal  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  December  22,  1994,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  airport  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  20,  1995. 

The  following  is  a  brief  overview  of 
the  application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Robert  Mueller 
Municipal  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158).  I 
DATES:  Comments  must  be  received  on 
or  before  March  6,  1995. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery, 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Staff.  ASW-  • 
610D,  Fort  Worth.  TX  76193-0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Charles  W. 
Gates,  Director  of  Aviation,  at  the 
following  address:  Mr.  Charles  W.  Gates. 
Director  of  Aviation,  City  of  Austin. 
3600  Manor  Road.  Austin.  TX  78723. 
Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ben  Gutter)'.  Federal  Aviation 
Administration.  Southwest  Region, 
Airports  Division.  Planning  and 
Programminp  Staff,  ASW-610D,  Fort 
Worth.  TX  76193-0610.  (817)  222-5614. 

The  application  .may  be  reviewed  in 
person  at  this  same  localion. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to.  impose 


Level  of  the  proposed  PFC:  $3.00 

Proposed  charge  effective  date:  March  1 
1995 

Proposed  charge  expiration  date:  Mav 
31. 2021 

Total  estimated  PFC  revenue: 
$337,821,000.00 

Brief  Description  of  Proposed  Project(s) 

Projects  To  Impose  and  Use  PFCs 

New  Airport  Passenger  Terminal 
Complex;  New  Airport  Airfield 
Facilities:  and  New  Airport  Landside 
Facilities. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFCs: 

On-demand  air  taxi/commercial 
operators  that  (1)  do  not  enplane  or 
deplane  at  the  airport's  main  passenger 
building,  and  (2)  enplane  fewer  than 
500  passengers  per  year  at  the  airport. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  airports  office  located  at: 
Federal  Aviation  Administration. 
Southwest  Region.  Airports  Division. 
Planning  and  Programming  Staff.  ASW- 
610D.  2601  Meacham  Boulevard.  Fort 
Worth,  TX  76137-4298. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
application  in  person  at  the  airport. 

Issued  in  Fort  Worth,  Texas  on  December 
22,  1994. 

John  M.  I}empsey, 

Manager,  Airports  Division. 

IFR  Doc.  95-2566  Filed  2-1-95:  8:45  am| 

BILLING  CODE  49ia-1»-M 


Federal  Highway  Administration 
[FHWA  Docket  No.  95-6] 

Comprehensive  Truck  Size  and  Weight 
Study  ^ 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Request  for  comments  and 
establishment  of  docket. 


SUMMARY:  This  notice  requests  public 
comment  on  an  FHWA  Comprehensive 
Truck  Size  and  Weight  Study  (CTS&WS) 
through  an  open  docket.  In  addition,  the 
notice  articulates  the  FHWA's  goals 
with  regard  to  studying  the  many  issues 
related  to  truck  size  and  weight  (TS&W) 
policy.  Public  comments  are  solicited  at 
this  time  on  the  study  plan  described 
below  and  responses  are  sought  to  a  set 
of  policy  questions  listed  below.  FHWA 
working  papers  developed  for  Phase  I  of 
the  study  will  be  placed  in  the  docket 
for  review  and  comment  by  February  15 
1995. 

DATES:  This  docket  will  remain  open 
until  the  study  is  completed.  However, 
in  order  for  comments  to  be  considered 
during  the  critical  early  stages  of  the 
study,  they  should  be  received  no  later 
than  April  3.  1995. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  95-5, 
Federal  Highway  Administration,  Room 
4232.  HCC-10.  Office  of  the  Chief 
Counsel,  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  Interested 
parties  are  requested  to  identify 
themselves  for  inclusion  on  a  mailing 
list  for  notification  of  any  public 
meeting{s)  that  may  be  held  in 
connection  with  this  study  and 
availability  of  interim  products  by 
providing  their  names  and  mailing 
addresses  to  the  above  docket.  All 
public  meetings  will  also  be  announced 
in  the  Federal  Register. 

All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  8:30  a.m.  and  3:30 
p.m.,  e.t.,  Monday  through  Friday, 
except  legal  holidays.  Those  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  Blow.  Office  of  Policy 
Development,  at  (202)  366-4036;  Mr. 
Thomas  Klimek.  Office  of  Motor  Carrier 
Information  Management  and  Analysis, 
at  (202)  366-2212,  or  Mr.  Charles 
Medalen,  Office  of  Chief  Counsel,  at 
(202)  366-1354,  Federal  Highway 
Administration,  Department  of 
Transportation.  400  Seventh  Street. 
SW.,  Washington,  DC  20590.  Office         l 
hours  are  from  7:45  a.m.  to  4:15  p.m..      \ 
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e.t..  Monday  through  Friday,  except 
Federal  holidays 

SUPPLEMENTARY  INFORMATION: 
Background 

This  study  is  being  conducted  partly 
in  response  to  a  legislative  proposal  in 
the  103rd  Congress,  H.R.  4496,  that 
would:  (1)  Freeze  the  weights  allowed 
by  State  law  or  permit  regulation  on  the 
non-Interstate  portion  of  the  National 
Highway  System  (NHS),  and  (2)  freeze 
the  length  of  new  trailers  at  53  feet.  This 
bill,  or  similar  legislation,  could  have  a 
significant  impact  on  the  public  and 
private  sectors  and  on  the  safety  and 
efficiency  of  the  total  transport  system. 

The  current  TS&W  regulations  were 
based  on  concerns  for  national 
uniformity  and  good  highway  system 
stewardship,  including  matching 
vehicle  weights  and  dimensions  with 
the  existing  public  infrastructure  and 
with  mechanisms  for  cost  recovery.  At 
times,  some  States  have  adopted  new 
pavement  and  bridge  design  standards 
to  better  match  the  weights  and 
dimensions  of  the  vehicles  being 
allowed  to  operate  on  their  highways. 
Highway  engineers  are  concerned  about 
premature  degradation  of  that 
infrastructure  and  the  consequent  strain 
on  pubhc  resources.  As  technology  and 
shipper  demand  have  resulted  in  larger 
and  heavier  trucks,  concerns  for 
highway  safety  (adequate  brakes  and 
vehicle  handling  and  stability]  and  loss 
of  rail  service  (due  to  loss  of  freight 
traffic  to  larger  trucks)  have  become 
increasingly  important,  especially  with 
regard  to  longer  combination  vehicles 
(LCV).  LCVs  are  multi-cargo  unit  truck 
combinations  that  weigh  more  than 
80,000  pounds.  Typical  LCVs  are  Rocky 
Mountain  doubles  (combinations  with 
one  trailer  40  feet  or  longer  and  another 
30  feet  or  shorter),  turnpike  doubles 
(combinations  with  two  40-foot  or 
longer  trailers),  or  triples  (combinations 
with  all  three  trailers  30  feet  or  shorter 
in  length). 

A  shift  of  some  TS&W  regulatory 
responsibilities  from  the  States  to  the 
Federal  Government  occurred  at  the 
start  of  the  Interstate  construction  era  in 
the  1950s,  and  since  then,  the 
distribution  of  this  shared  responsibility 
has  shifted  back  and  forth.  Now  as  the 
Interstate  construction  era  draws  to  a 
close,  the  transport  community  is  again 
reassessing  the  Federal  role  in  the 
context  of  future  highway  transportation 
needs. 

The  ultimate  goal  of  a  comprehensive 
TS&W  study  effort  is  to  estimate  the  net 
effects  of  various  regulatory  options  on 
a  transport  system  evolving  to  serve  a 
modem  global  economy.  New  vehicles, 


electronic  technology,  and  distribution 
systems  create  new  capabilities  and 
opportxinities.  The  effects  of  changing 
logistics  costs,  production  strategies, 
and  shipping  patterns  must  be  evaluated 
from  the  perspectives  of  carriers, 
managers  of  infrastructure,  shippers, 
consumers,  and  the  traveling  public. 
Further,  the  safety  and  environmental 
impacts  of  these  regulatory  policies 
must  be  fully  considered. 

Thus,  TS&W  policy  touches  upon  a 
variety  of  public  concerns  such  as 
safety,  infrastructure  design  and  wear, 
carrier  and  shipper  productivity.  States' 
rights  and  national  uniformity, 
environment,  energy  use,  intermodal 
competition,  and  cost  recovery.  In 
addition,  these  concerns  exist  at  the 
local.  State,  regional,  national,  and 
international  scales.  The  CTS&WS  will 
summarize  a  wide  array  of  information 
on  the  many  related  aspects  of  TS&W 
policy- 
Study  Flan 

In  order  to  address  the  issues  related 
to  possible  changes  in  Federal  TS&W 
provisions,  the  following  study  plan  has 
been  developed.  Phase  I,  TS&W 
Synthesis,  will  assess  past  policy 
studies  and  research  findings.  The  major 
purpose  of  this  phase  is  to  describe 
what  is  known  about  the  technical 
relationships  between  TS&W  policy 
controls  and  their  related  issues.  TS&W 
studies  completed  within  the  last  15 
years,  as  well  as  more  recent  research 
not  covered  in  these  studies,  are  being 
synthesized.  The  history  of  State  and 
Federal  TS&W  regulation  is  also  being 
reviewed.  In  addition,  State  and  Federal 
TS&W  regulations  are  being 
summarized,  and  knowledge  and 
research  gaps  on  TS&W  issues  are  being 
identified  and  prioritized. 

The  available  material  is  being 
synthesized  under  the  subject  areas: 
vehicle  stability  and  control,  truck 
accident  data,  pavement  and  bridge 
wear,  highway  geometry,  traffic 
operations,  truck  operating  costs, 
shipper  logistics  costs,  truck  travel, 
mode  share,  enforcement,  environment, 
energy  conservation,  permits  and 
pricing  mechanisms.  Working  Papers 
will  be  available  to  the  public  by 
February  15,  1995.  Phase  1  will  be 
completed  in  early  1995. 

Phase  II,  a  Preliminary  Option 
Analysis,  will  evaluate  on  a  limited 
basis  specific  policy  options  using 
existing  databases.  This  analysis  will  be 
preliminary  because  new  data  for  a 
comprehensive  analysis  of.TS&W 
issues,  such  as  commodity  flow 
information,  is  not  expected  to  be  made 
available  by  the  Bureau  of  the  Census 
until  late  1995.  Therefore,  Phase  11 


pohcy  options  will  include  appropriate 
caveats  regarding  the  limitations  of 
earlier  studies.  TTie  analysis  will  be  as 
comprehensive  as  possible,  at  a 
minimum  including  the  impacts  of 
changes  in  Federal  TS&W  provisions  on 
safety,  infrastructure  and  economic 
productivity.  This  phase  will  be 
completed  during  the  summer  of  1 995. 

Phase  III,  an  Extended  Impact 
Analysis,  will  be  able  to  use  the  data 
and  new  tools  that  become  available  in 
1995  and  1996  to  prepare  in-depth 
analyses  of  the  Phase  II  policy  options. 
It  will  incorporate  results  from  a  parallel 
cost  allocation  study,  which  the  FHWA 
is  undertaking  to  determine  whether  the 
various  highway  users,  including  heavy 
vehicles,  are  paying  their  fair  share  into 
the  Highway  Trust  Fund.  Specific 
policy  options  will  be  analyzed  using 
improved  information  on  flight  flows 
and  truck  use.  Phase  III  will  address  the 
full  range  of  costs  and  benefits 
estimated  to  derive  from  these  options. 
This  last  phase  of  the  study  will  be 
completed  by  the  end  of  1996. 

Policy  Questions  and  Comments 

In  addition  to  comments  on  the  study 
plan  described  above,  responses  to  the 
following  questions  are  solicited  from 
any  parties  interested  in  TS&W 
regulations  and  issues.  The  following 
key  policy  questions  will  be  considered 
during  the  course  of  the  three-phase 
study: 

Federal  Interests  and  Role 

1.  What  are  the  Federal  interests  in 
TS&W  regulation?  What  are  the  State 
and  local  government  interests?  How 
can  conflicts  among  Federal,  Slate,  and 
local  interests  be  accommodated? 

2.  Should  there  be  a  Federal  role  in 
areas  such  as  standards,  investment 
decisions,  user  fee  collection, 
operational  controls,  and  enforcement? 
What  should  that  role  be? 

3.  To  what  extent  is  national 
uniformity  needed?  For  which  type  of 
motor  carrier  operations  is  national 
uniformity  in  TS&W  regulation 
desirable?  In  terms  of  type  and  area  of 
motor  carrier  operations,  in  which  cases 
would  regional  uniformity  be  more 
appropriate?  For  which  type  of 
highways  is  national  uniformity 
desirable?  In  which  cases  would 
regional  uniformity  be  appropriate? 

Weight  Limits 

4.  Are  change  in  Federal  weight 
limits  desirable?  If  so,  how  should  the 
present  Federal  vehicle  weight  limits  be 
changed?  (These  limits  include  the 
single  and  tandem-axle  weight  limits, 
the  80,00G-pound  gross  vehicle  weight 


limit,  and  the  Federal  bridge  formula. 
The  Federal  bridge  formula  is: 
W=500{(LN/(n-l)]+12N+36} 
where:  W  =  the  maximum  weight  in 
pounds  that  can  be  carried  on  a  group 
of  two  or  more  axles  to  the  nearest  500 
pounds.  L  =  the  spacing  in  feet  between 
the  outer  axles  of  any  two  or  more  axles. 
N  =  the  number  of  axles  being 
considered. 

Why  are  the  changes  needed?  Which 
shippers  or  producers  would  benefit 
from  these  changes,  and  to  what  extent 
do  they  benefit?  How  would  the  public 
benefit  from  these  changes? 

5.  Should  there  be  a  specific  Federal 
weight  limit  for  tridem  axles,  as  there 
are  for  single  and  tandem  axles?  (The 
allowable  load  on  a  tridem  is  now 
determined  by  Bridge  Formula  B  and 
varies  from  42.000,  if  the  axles  are 
spread  just  over  8  feet,  to  43,500 
pounds,  if  the  spread  is  10  feet.) 

6.  Is  there  a  need  for  Federal 
regulation  of  tire  loads  and  pressures  or, 
other  tire  controls  for  the  purpose  of 
protecting  highway  pavements?  How 
should  they  be  specified? 

7.  If  Federal  vehicle  weight  limits 
were  increased,  should  additional 
requirements  be  placed  on  the  heavier 
vehicles  and  their  operation?  For  which 
vehicles  should  such  requirements  be 
considered?  Why  arfe  these  requirements 
needed?  ,  ^ 

Size  Limits  1 1 

8.  Should  the  present  Federal  vehicle 
size  (length  and  width)  limits  be 
changed?  If  so,  how  should  they  be 
changed?  Why  are  these  changes 
needed?  Which  shippers  or  producers 
would  benefit  from  these  changes,  and 
to  what  extent  would  they  benefit?  How 
would  the  public  benefit  from  these 
changes? 

9.  If  Federal  vehicle  size  limits  were 
increased,  should  additional 
requirements  be  placed  on  the  larger 
vehicles  and  their  operations?  For 
which  vehicles  should  such 
requirements  be  considered?  Why  are 
these  requirements  needed? 

10.  Presently,  there  are  no  Federal 
regulations  governing  truck  height.  Is 
there  a  need  for  a  Federal  vehicle  height 
limit?  If  so,  why  is  it  needed? 

Performance  Standards 

11.  Could  performance  standards, 
such  as  ability  to  maintain  a  minimum 
speed,  be  used  as  a  part  of  a  new 
Federal  TS&W  poUcy?  How  would  such 
standards  achieve  results  at  least 
equivalent  to  current  size  and  weight 
limits  and  vehicle  requirements?  How 
could  these  standards  be  applied  and 
enforced? 


Grandfather  Rights 

12.  Should  State  authority  to  claim 
grandfather  rights  under  Federal  TS&W 
provisions  (including  overweight  permit 
authority)  be  left  intact,  frozen,  or 
phased  out?  Why? 

Permits 

13.  How  does  the  extent  of  motor 
carrier  operations  under  overweight 
permits  compare  to  that  for  operations 
that  do  not  require  permits?  What 
portion  of  the  nondivisible  load  permits 
are  issued  routinely;  that  is,  without  an 
engineering  review?  Nonroutinely,  with 
an  engineering  review?  What  portion  of 
overweight  permits  are  issued  for 
divisible  loads? 

14.  How  do  operations  under  the 
various  types  of  permits  vary  by  type  of 
trucking  operations  and  from  one  region 
of  the  country  to  another? 

15.  Should  there  be  a  Federal  role  in 
the  permitting  of  overweight  vehicles 
carrying  divisible  loads?  What  role? 
Why? 

National  Objectives 

16.  Highway  Safety:  Is  there  a  Federal 
role  in  utilizing  TS&W  provisions  to 
improve  highway  safety?  What  are 
appropriate  vehicle  performance 
standards  for  improving  highway  safety? 
What  equipment  specifications  are 
needed  for  which  vehicle  combinations? 
What  driver  requirements  (minimum 
age,  training,  or  experience)  are  needed? 
Under  what  highway,  traffic,  and 
weather  conditions  should  the  operation 
of  larger  or  heavier  vehicles  be 
restricted?  Is  a  regional  role  or  State  role 
appropriate? 

17.  Productivity  Enhancement  and 
International  Trade:  What  potential 
changes  in  Federal  TS&W  provisions 
could  be  used  to  facilitate  interstate 
commerce?  International  trade?  What 
types  of  vehicles  are  used  in  North 
American  trade?  What  are  the 
significant  international  freight 
movements  in  terms  of  commodity  and 
origins  and  destination?  How  can  the 
movement  of  International  Standards 
Organization  containers  be  facilitated? 
Are  there  changes  in  TS&W  standards 
that  would  better  facilitate  North 
American  trade  and  what  are  the 
expected  benefits  and  costs? 

18.  Intermodal  ism:  What  Federal 
TS&W  provisions  could  be  used  to 
facilitate  the  intermodal  movement  of 
height  where  this  is  efficient?  How  do 
TS&W  limits  relate  to  the  needs  of  other 
modes,  especially  rail  and  maritime? 

19.  £nv/ronme/Jt;  Which  potential 
changes  in  Federal  TS&W  provisions  are 
consistent  or  inconsistent  with  local  and 
State  air  quality  improvement 


strategies?  What  effect  would  increased 
or  decreased  TS&W  limits  have  on 
traffic  noise  and  vibration? 

20.  Energy  Conservation:  Which 
potential  changes  to  Federal  TS&W 
provisions  could  be  used  to  help 
conserve  energy? 

Carrier/Shipper  Standards  Setting 

21.  If  you  could,  how  would  you 
change  truck  size  and  weight  limits  and 
related  requirements  or  set  performance 
standards  to  optimize  your  trucking  or 
logistics  operations?  What  are  the  bases 
for  the  limits  and  requirements  or 
performance  standards?  How  would  the 
changes  affect  highway  pavements  and 
bridges  and  the- national  objectives 
mentioned  above?  In  your  response, 
please:  (1)  Describe  your  operations 
including  commodities  carried, 
equipment  used,  area  of  operation, 
amount  of  traffic,  lengths  of  haul,  and 
arrangements  with  your  shippers  and 
other  carriers;  and  (2)  evaluate  the 
benefits  that  you  and  the  public  will 
realize  from  your  proposed  changes. 

Special  TS&-W  Prox-isions 

22.  Should  there  be  separate  TS&W  ' 
provisions  for  special  commodities  or 
equipment  such  as  hazardous  materials, 
agricultural  and  forest  products,  other 
natural  resources,  intermodal  containers 
and  trailers,  water  and  oil  well  drilling 
rigs,  military  vehicles,  and  automobile 
and  boat  transporters?  Why?  What 
benefits  would  be  realized  from  the 
special  provisions? 

Exemptions  from  TS&IV  Standards 

23.  Should  any  vehicles  that  use 
federally-supported  highways  be 
exempt  from  Federal  TS&W' regulation 
(for  example,  military  vehicles)?  Why? 
What  benefits  would  be  realized  from 
the  exemptions? 

Authority:  23  U.S.C.  315;  49  U.S.C.  301 
302.  305:  Pub.  L  102-548.  106  Stat  3646 

Issued  On:  Januarj-  26, 1995. 
Rodney  E.  Slater, 
Federal  Highway  Administrator 
(FR  Doc.  95-2533  Filed  02-01-95;  8:45  am| 
BILLING  CODE  4910-22-P 


DEPARTMENT  OF  THE  TREASURY 

Public  information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Ianuar>'23. 1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
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submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
infcM-mation  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NVV.,  Washington,  DC  20220. 

Bureau  of  the  Public  Debt  (BPD) 

OMB  Number:  1535-0062. 

Form  Number:  PD  F  2966. 

Type  of  Review:  Extension. 

Title:  Special  Bond  of  Indemnity  to 
the  United  States  of  America. 

Description:  This  form  is  used  by  the 
purchab.3r  of  savings  bonds  in  a  chain 
letter  scheme  to  request  refund  of  the 
purchase  price  of  the  bonds. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Burden  Hours  Per 
Response:  8  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
665  hours. 

Clearance  Officer:  Vicki  S.  Ott  (304) 
480-6553,  Bureau  of  the  Public  Debt, 
200  Third  Street,  Parkersburg,  West  VA 
26106-1328. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
|FR  Doc.  95-2527  Filed  2-1-95:  8:45  ami 

BILUNQ  CODE  4aiO-4a-P 


Public  Information  Col!ectfon 
Requirements  Submitted  to  OMB  for 
Review 

January  26,  1995. 

The  Department  of  Treasury-  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Financial  Management  Service  (F'MS) 

OMB  Number:  110-0059. 
Form  Number:  SF  5510. 
Type  of  Review:  Extension. 


r//7e:  Authorization  Agreement  for 
Preauthorized  Payment. 

Description:  Preauthorized  payment  is 
used  by  remitters  (individuals  and 
corporations)  to  authorize  electronic 
fund  transfers  from  the  bank  accounts 
maintained  at  financial  institutions  for 
government  agencies  to  collect  monies. 

Respondents:  Individuals  or 
households,  business  or  other  for-  profit. 
Federal  Government. 

Estimated  Number  of  Respondents: 
100,000. 

Estimated  Burden  Hours  Per 
Response:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
25,000  hours. 

Clearance  Officer:  Jacqueline  R.  Perry 
(301)  344-8577,  Financial  Management 
Service,  3361 -L  75th  Avenue,  Landover, 
MD  20785. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Munagement  Officer. 
(FR  Doc.  95-2526  Filed  2-1-95;  8:45  ami 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review. 

January  26,  1995. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperuork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 
SPECIAL  REQUEST:  In  order  to  conduct 
the  survey  described  below  on  February 
6, 1995,  the  Department  of  the  Treasury 
is  requesting  Office  of  Management  and 
Budget  (OMB)  review  and  approve  this 
information  collection  by  February  3, 
1995.  To  obtain  a  copy  of  this  sur\'ey. 
please  contact  the  IRS  Clearance  Officer 
at  the  address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Sun'ev  Project  Number:  IRS  PC:V  95- 

O03'-G. 
Type  of  Review:  Revision. 
Title:  Mission  Customer  Profile  Survey. 


Description:  The  purpose  of  this  survey 
is  to  profile  the  existing  customer 
base,  to  ascertain  how  respondents 
learned  about  the  Mission  or  VITA 
locations,  and  to  receive  suggestions 
for  alternative  or  additional  locations. 
The  profiles  from  each  site  will  be 
compared  to  each  other,  and  all 
profiles  will  be  compared  to  zip-coile- 
area  demographic  information 
received  from  various  service  and 
public  transportation  agencies  in  the 
area.  This  siurvey  will  be  distributed 
to  taxpayers  visiting  the  Wichita. 
Kansas  District  walk-in  counters  at 
the  Mission  Pos  of  Duty  (POD)  and 
three  VITA  sites  in  Oak  Park,  Antioch. 
and  Wyandotte  County. 

Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit,  small  bu^nesses  or 
organizations 

Estimated  Number  of  Respondents:  980. 

Estimated  Burden  Hours  Per 
Respondent:  2  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden:  33 
hours. 
Clearance  Officer:  Garrick  Shear  (202) 

622-3869.  Internal  Revenue  Servit», 

Room  5571,  nil  Constitution  Avenue. 

N.W.,  Washington,  DC  20224. 
OMB  Reviewer:  Milo  Sunderhauf 

(202)  395-7340,  Office  of  Management 

and  Budget,  Room  10226.  New 

Executive  Office  Building,  Washington, 

DC  20503. 

Lois  K.  Holland, 

Deportmentnl  Reports  Management  Officer 

jFR  Doc.  95-2528  Filsd  2-1-95;  8:45  ami 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review. 

January  26.  1995. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  lo 
OMB  for  review  and  clearance  under  the 
Papenvork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury'  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0073. 
Form  Number:  IRS  Form  1310. 
Type  of  Review:  Revision. 


Title:  Statement  of  Person  Claiming 
Refund  Due  a  Deceased  Taxpayer. 

Description:  Form  1310  is  used  by  a 
claimant  to  secure  payment  of  a  refund 
on  behalf  of  a  deceased  taxpayer.  The 
information  enables  IRS  to  send  the 
refund  to  the  correct  person. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  7,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 7  min. 
Learning  about  the  law  or  the  fonn— 
3  min. 
Preparing  the  form— 16  min. 
Copying,  assembling,  and  sending  the 
form  to  the  IRS— 17  min. 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5.325  hours 
OMB  Number:  1545-0148. 
Form  Number:  IRS  Form  2758. 
Type  of  Review:  Revision. 
Title:  Application  for  Extension  of 
Time  to  File  Certain  Excise.  Income. 
Information,  and  Other  Rettmis. 

Description:  Internal  Revenue  Code 
(IRC)  6081  permits  the  Secretary  of  Uie 
Treasury  to  grant  a  reasonable  extension 
of  time  for  filing  any  return,  declaration, 
statement,  or  other  document.  This  form 
is  used  by  U.S.  partnerships,  fiduciaries, 
and  certain  organizations,  to  request  an 
extension  of  time  to  file  their  returns. 
The  information  is  used  to  determine 
whether  the  extension  should  be 
granted. 

Respondents:  Business  or  other  for- 
profit,  non-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  300,000 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping— 3  hr..  35  mm. 
Learning  about  the  law  or  the  form— 
6  min. 

Preparing  and  sending  the  form  to  the 
IRS-10  min. 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibmon;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  StaL  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27.  1978  (43  FR  13359.  March  29. 1978), 
and  Delegation  Order  No.  85-5  of  June 
27.  1985  (50  FR  27393.  July  2.  1985),  I 
hereby  determine  that  the  objects  in  the 
exhibit  "Imperial  Tombs  of  China"  (see 


list  >).  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  of  the  objects  at 
The  Memphis  International  Cultural 
Series  Grand  Exhibition  Hall.  Memphis. 
Tennessee,  from  on  or  about  September 
18,  1995,  and  the  Museum  of  Art. 
Brigham  Young  University,  Provo.  Utah, 
from  on  or  about  November  1,  1995.  to 
on  or  about  March  17.  1996  and  The 
Portland  Museum  of  Art,  Portland. 
Oregon,  from  on  or  about  May  1.  1996, 
to  on  or  about  September  15. 1996.  and 
The  Denver  Museum  of  Natural  History, 
Denver,  Colorado,  from  on  or  about 
November  1.  1996.  to  on  or  about  March 
17,  1997,  is  in  the  national  interest. 

Pubhc  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  January  26,  1995. 
Lesjin. 

General  Counsel. 

IFR  Doc.  95-2512  Filed  2-1-95;  8:45  ami 
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Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,155,000  hours. 

OMB  Number:  1545-0742. 

Regulation  ID  Number:  EE-1 1 1-80 
(T.D.  8019)  Final 

Type  of  Review:  Extension. 

Title:  Public  Inspection  of  Exempt 
Organizations'  Return. 

Description:  Section  6104(b) 
authorizes  the  Internal  Revenue  Service 
to  make  available  to  the  pubUc  the 
returns  required  to  be  filed  by  exempt 
organizations.  The  information 
requested  in  Treasury  Regulation 
§  301.6104(b)-l(b)(4)  is  necessary  in 
order  for  the  Service  not  to  disclose 
confidential  business  information 
furnished  by  businesses  which 
contribute  to  exempt  black  lung  trusts. 
Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  22. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  22  hours. 

OMB  Number:  1545-0889. 

Form  Number:  IRS  Forms  8275  and 
8275-R. 

Type  of  Review:  Extension. 


Title:  Disclosure  Statement  and 
Regulation  Disclosure.Statement. 

Description:  tatemal  Revenue  Code 
(IRS)  section  6662  imposes  accuracy 
related  penalties  for  substantial 
understatement  of  tax  liability  or 
negligence  or  disregard  of  rules  and 
regulations.  Section  6694  imposes 
similar  jjenalties  on  return  preparers 
Regulations  1.6662-4(e)&(n  provide  for 
reduction  of  these  penalties  if  adequate 
disclosure  of  the  tax  treatment  is  made 
on  Form  8275  or  it  the  position  is 
contrary  to  a  regulation.  Form  8275-R. 

Respondents:  Indixaduals  or 
households.  Business  or  other  for-profit. 
Non-for-profit  institutions.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  595,000. 

Estimated  Burden  Hours  Per 
Rpspondent/Recordkeeper: 


Form 
8275 


Form 
8275-R 


Recordkeeping  .     2  hr..  23       3  hr..  38 

min.  min. 

Learnmg  about       35  min.        24  min. 

the  law  or  the 

form. 
Preparing  and         40  min.         27  min. 

sending  the 

form  to  the 

IRS. 

Frequency  of  Response:  Annuallv 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3.560.000  hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  bitemal  Revenue  Service. 
Room  5571,  nil  Constitution  Avenue. 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building,  Washineton 
DC  20503.  ■ 

Lois  K.  Holland. 

Departmental  Reports  Management  Offirer 
IFR  Doc.  95-2529  Filed  2-1-95;  8:45  ami 
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Foreign  Language  and  Area  Studies— 
U.S.  Students  and  Scholars;  Request 
for  Proposals 

ACTION:  Notice — Request  for  proposals. 


'  A  copy  of  this  list  mav  be  obtained  b» 
contacting  Ms.  l^orie  Nknnbtwg  of  the  OfTice  of  Ihe 
General  Counsel  of  USIA.  The  telephone  number  U 
202/61»-60«4  and  the  addles,  is  U.S.  Infonnation 
Agency,  301  Fourth  Street,  SW.,  Room  700 
Washington.  DC  20547. 


SUMMARY:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award.  Public  and  private 
non-profit  organizations  with 
experience  in  international  academic 
exchange  activities,  meeting  the 
provisions  described  in  IRS  regulation 
501(c)(3)  may  apply  to  develop  and 
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administer  programs  in  cooperation 
with  USIA  that  will  assist  U.S.  citizens 
who  are  graduate  students  and 
postdoctoral  scholars  in  North  African. 
Middle  Eastern  and  South  Asian 
Studies.  Activities  permitted  under  this 
program  include  foreign  language 
training,  foreign  area  studies  and  foreign 
area  research  for  periods  ranging  from 
two  to  twenty-four  months  abroad. 

Overall  grant-making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
•States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *   * : 
to  strengthen  the  ties  which  unite  us 
vvith  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  •   •   •  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

The  funding  authority  for  the  specific 
program  cited  above  is  provided 
through  the  Near  and  Middle  East 
Research  and  Training  Act  (Pub.  L.  102- 
138  Section  228  as  amended  bv  Pub.  L. 
103-236  Section  233). 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  \JSL\  projects  and  programs 
are  subject  to  the  availability  of  funds. 

For  the  purpose  of  this  program,  the 
geographic  area  refers  to  the  region 
consisting  of  countries  and  peoples 
covered  by  the  Bureau  of  Near  Eastern 
and  South  Asian  Affairs  of  the  U.S. 
Department  of  State  as  of  October  1991. 
and  Turkey. 

Current  eligible  locales  for  overseas 
research  are:  Mauritania.  Morocco, 
Tunisia.  Egypt,  Israel,  the  West  Bank. 
Jordan.  Syria.  Turkey.  Saudi  Arabia, 
Kuwait.  United  Arab  Emirates,  Bahrain. 
Oman.  Qatar,  Yemen,  Pakistan.  India. 
Sri  Lanka.  Bangladesh,  and  Nepal. 

Funding  of  proposals  for  the  above 
places  is  subject  to  official  security  and/ 
or  travel  restrictions. 

NMERTA  grantees  are  not  eligible  for 
USIA's  health  and  accident  insurance 
coverage.  Grantees  are  required  to 
provide  proof  of  insurance  to  the  grant- 
making  organizations  before  fellowship 
funds  can  be  released.  Health  and 
accident,  MEDEVAC  and  repatriation 
insurance  is  recommended. 
ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  with  USIA  concerning 


this  announcement  should  refer  to  the 
above  title  and  reference  number  E/ 
AEN-95-01. 

DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington.  D.C.  time  on  Friday,  April 
7,  1995.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  April  7,  1995,  but  received 
at  a  later  date.  It  is  the  responsibility  of 
each  applicant  to  ensure  that  proposals 
are  received  by  the  above  deadline. 
Grants  should  begin  no  earlier  than 
September  1,  1995,  and  no  later  than 
October  1,  1995,  and  end  no  later  than 
24  months  thereafter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Qualified  U.S.  organizations  should 
\%Tite,  call,  fax  or  e-mail  John  Sedlins  or 
Janice  Daniel  to  request  a  Solicitation 
Package.  The  following  are  our  various 
contact  points:  North  Africa,  Middle 
East  and  South  Asia  Branch,  E/AEN. 
Room  212,  U.S.  Information  Agencv. 
301  4th  Street,  S.W.,  Washington.  D.C 
20547,  telephone  number  (202)  619- 
5368,  fax  number  (202)  205-2466. 
internet  address  JSEDLLNS@USIA.GOV 
or  JDANIEL@USL\.GOV.  The 
Solicitation  Package  includes  more 
detailed  award  criteria:  all  application 
forms;  and  guidelines  for  preparing 
proposals,  including  specific  criteria  for 
preparation  of  the  proposal's  budget. 
Please  specif\'  USIA  Senior  Program 
Officer  John  Sedlins  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before 
addressing  inquiries  to  the  North  Africa, 
Middle  East  and  South  Asia  Branch  or 
submitting  their  proposals.  Once  the 
RFP  deadline  has  passed,  the  Branch 
may  not  disclose  this  competition  in 
any  way  with  applicants  until  the 
Bureau  proposal  review  process  has 
been  completed. 

ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  nine  copies  of 
the  complete  application  should  be  sent 
to:  U.S.  Information  Agencv,  Ref.:  E/ 
AEN-95-01,  Office  of  Grants 
Management,  E/X£,  Room  336,  301  4th 
Street,  S.W'.,  Washington.  D.C.  20547. 

Applicants  are  also  encouraged  to 
submit  a  copy  of  their  proposal  on  a  3'  j 
inch.  ASCII-formatted  diskette.  A  brief 
cover  letter  should  accompany  the 
diskette  indicating  the  software  used  in 
preparing  the  proposal. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
.\merican  political,  social,  and  cultural 


hfe.  "Diversity"  should  be  interpreted 
in  the  broadcast  sense  and  encompass 
differences  including,  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Oxeniew:  Pursuant  to  the  Agency's 
authorizing  legislation,  (the  Fulbright- 
Hays  Act.  Public  Law  87-256).  programs 
must  maintain  a  non-political  character 
and  should  be  balanced  and 
representative  of  the  diversity  of 
American  political,  social  and  cultural 
life. 

Support  is  offered  for  two  categories 
Organizations  may  address  one  or  both 
categories,  but  must  submit  a  separate 
proposal  for  each  category-.  Special 
emphasis  will  be  given  to  the  social 
sciences  and  humanities. 

Categor>  A — Pre-doctoral  students. 
Organizations  that  are  awarded  funding 
shall  solicit  and  receive  applications 
from  U.S. -citizen,  graduate  students 
nationwide  who  seek  to  conduct 
overseas  study  and  research  in  the 
eligible  locales  listed  above.  Eligible 
fields  of  study  and  research  shall  be 
open  to  students  of  all  disciplines  with 
a  new  or  established  interest  in  topics 
requiring  study  or  research  in  the 
geographic  area(s).  Eligibility  shall  be 
restricted  to  applicants  who  have  a 
baccalaureate  degree  and  who  are 
already  enrolled  in  graduate-level 
academic  programs. 

Categor\-  B — Postdoctoral  scholars. 
Organizations  that  are  awarded  funding 
shall  solicit  and  receive  applications 
from  U.S. -citizen,  postdoctoral  scholars 
nationwide  who  seek  to  conduct 
overseas  study  and  research  in  the 
eligible  locales  listed  above.  Eligible 
fields  of  study  and  research  shall  be 
open  to  scholars  of  all  disciplines  with 
a  new  or  established  interest  in  topics 
requiring  study  or  research  in  the 
geographic  area(s).  Eligibility  shall  be 
restricted  to  applicants  who  have  a 
Ph.D.  and  who  have  postdoctoral 
college  or  university  teaching 
experience. 

Guidelines:  In  preparing  a  proposal, 
organizations  should  address  the 
subjects  of  program  design  and 
scheduling,  as  well  as  program 
administration.  At  a  minimum,  a 
successful  proposal  should  clearly  cover 
publicity,  selection  process,  orientation 
for  participants,  and  logistical  and 
scheduling  measures.  A  basic  plan  for 
post-program  follow-up  and  evaluation 
should  also  be  included.  The  proposal 
must  be  typewTitten  and  double-spaced 
and  may  not  exceed  twenty  (20)  pages, 
including  budget  attachments. 


Proposed  budget:  Applicants  must 
submit  a  comprehensive,  line-item 
budget  for  the  entire  program,  the 
details  and  format  of  which  are 
contained  in  the  application  packet. 
Awards  will  not  exceed  $350,000. 
Grants  awarded  to  eligible  organizations 
with  less  than  four  years  of  experience 
in  conducting  international  exchange 
programs  will  be  limited  to  $60,000. 

There  must  be  a  summary  budget  as 
well  as  a  break-down  reflecting  both  the 
administrative  budget  and  the  program 
budget.  The  budget  should  list  all 
sources  of  support  for  the  program 
including  both  cash  and  in-kind 
contributions.  For  better  understanding 
or  further  clarification,  apphcants  may 
provide  separate  sub-budgets  for  each 
program  component,  phase,  location,  or 
activity  in  order  to  facihtate  USIA 
decisions  on  funding. 

Budget  guidelines  apply  to  both 
categories  A  and  B  described  above. 

Allowable  program  costs  include,  but 
are  not- limited  to.  the  following: 

(1)  Roundtrip  tiitemational  travel  via 
an  American  flag  carrier: 

(2)  Domestic  travel; 

(3)  Maintenance  and  per  diem: 

(4)  Academic  program  costs  (e.g.  book 
allowance); 

(5)  Orientation  costs  (speaker 
honoraria  are  notjto  e.xceed  $150  per 
day  per  speaker);! 

(6)  Cultural  eniiichment  costs 
(adm.issions,  tickets,  etc.); 

(7)  USA-based  administration  costs 
(e.g.  advertisement,  recruitment  and 
selection  costs).    , 

Administrative  icosts  are  not  to  exceed 
20  percent  of  the  requested  budget. 
Cost-sharing  is  encouraged. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 
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Review  Process 

USIA  will  ackn(  jvledge  receipt  of  all 
proposals  and  wil  review  them  for 
technical  eligibilitj^-.  Proposals  will  be 
deemed  ineligible  iJFthev  do  not  fully 
adhere  to  the  guidelines' stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  uiil  be  forwarded  to  panels  of 
USL^  officers  for  advisor>-  review.  All 
eligible  proposals  Will  be  reviewed  by 
the  Agency  contracts  office,  as  well  as 
the  appropriate  USIA  Area  Office  and 
the  USIA  post  overseas,  where 
appropriate.  Proposals  mav  also  be 
reviewed  by  the  OfRce  of  the  General 
Counsel  or  by  othe^  Agency  elements. 


Funding  decisions  are  at  the  discretion 
of  the  USIA  As<;oriate  Director  for 
Educational  anr  Cultural  Affairs  Final 
technical  authority  for  assistap.,e 
awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
Agency  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  over\iew 
and  guidelines  described  above 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearlv  demonstrate 
how  the  institution  wilf  meet  the 
program's  objectives  and  plan. 

•i.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity. 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

".  Institution 's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new- 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  insures  the  USI.'^- 
supported  programs  are  not  isojatoii 
events. 


9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
USIA  recommends  that  the  proposal 
include  a  draft  survey  questionnaire  or 
other  technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
ongmal  project  objectives.  Award- 
receiving  organizations/institutions  will 
be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is     i 
less  fi-equent. 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 

proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  oih»»r 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

12.  Value  to  U.S. -Partner  Counln' 
Relations:  proposed  projects  should 
receive  positive  assessments  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 
tountry(ies). 

.Notice 

The  terms  and  conditions  published 
m  this  RFP  are  binding  and  mav  not  be 
modified  by  any  USL-\  representative. 
Explanatory-  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 
may  require  the  award  to  be  reduced, 
revised,  or  increased.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  And 
committed  through  internal  USI.A 
procedures. 

Notification 


All  applicants  will  bo  notified  of  thu 
results  of  the  review  process  on  or  about 
August  11.  1995.  Awards  made  will  be 
subject  toperiodic  reporting  and 
e\  aluation  requirements. 

Dated:  Iar,uar\  27.  1995, 
Dell  Pendergrasf. 

D-;'uryA.-<onj:eDirfcto:.  EdLira:i,,r..i;  ::,  i 
Cultural  .-Mfair.'. 

IFR  DoL.  95-:57l  Fik-d  .'-l-.j.i;  ii:A-,^;,.i 

BILLING  COCE  6rjO-Ol-M 
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Sunshine  Act  Meetings 


Federal  Register 
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Thursdav.  Februarv  2.  1995 


Corrections 
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Federal  Register 

Vol.  60,  No.  22 

Thursday.  Februarv  2,  1995 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday.  February  7. 
1995  at  10:00  a.m. 

PLACE:  999  E  Street.  N\V..  Washington. 
DC. 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 


Compliarxe  matters  pursuant  to  2  U.S.C. 

§437g. 
Audits  conducred  pursuant  to  2  L'.S.C. 

§  437g,  §  438(b).  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday.  February  9. 
1995  at  10:00  a.m. 

PLACE:  999  E  Street.  NW..  Washington. 
DC.  (Ninth  Floor). 

STATUS:  This  Meeting  Will  be  Open  to 
the  Public. 


ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Advisory  Opinion  1994-38:  Jonathan  S. 

Fuhrman  on  behalf  of  the  Lucille  Roybal- 

AUard  Campaign  Committee 
Advisory  Opinion  1995-1:  Arthur  R.  Block 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer. 
Telephone:  (202)  219-4155. 
Delores  Hardy, 

Administrative  Assistant. 

IFR  Doc.  95-2739  Filed  1-31-95:  3:20  pmj 

BILLING  CODE  6715-Ol-M 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  docunnent  categories 
elsewhere  in  the  issue. 


§353.103    [Corrected] 

2.  On  page  3064,  in  the  second 
column,  in  §  353.103(a)(2),  in  the  first 
hne,  "with"  should  read  "without". 

BILLING  CODE  1S0S-01-O 


4.  In  the  same  column,  in  the  23rd 
line  from  the  bottom,  "greater"  was 

misspelled. 

BILLING  CODE  1505-01-0 


)95 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  211  and  353 
RIN320e-AGl8|| 

Federal  Staffing  Provisions  Supporting 
Sunset  of  the  Federal  Personnel 
Manual 

Correction 

In  rule  document  95-830  beginning 
on  page  3055  in  the  issue  of  Friday, 
January  13,  1995,  make  the  follouing 
corrections: 

§211.102    [Corrected] 

1.  On  page  3056,  in  the  third  column, 
in  §  211.102(a)(3),  in  the  second  line, 
"1995"  should  read  "1955". 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  430 

RIN  3206-AG34 

Performance  Management 

Correction 

In  proposed  rule  document  95-2109 
beginning  on  page  5542  in  the  issue  of 
Friday,  January  27,  1995,  make  the 
following  corrections: 

On  page  5548,  in  the  table: 

1.  In  the  second  column,  in  the  fourth 
line,  "§430.209(3)"  should  read 

"§  430.209(e)". 

2.  In  the  same  column,  in  the  sixth 
line,  "§  430.207(c)()"  should  read 
"§4a0.207(c)(2)" 

3.  In  the  3rd  column,  in  the  29th  line 
from  the  bottom,  "requirements"  should 
read  "requirement". 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35247;  Intemational  Series 
Release  No.  774  File  No.  SR-CBOE-95-Oi] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  the  Listing  of  Warrants 
on  the  Duetscher  Aktien  Index  ("DAX 
Index") 

Correction 

In  notice  document  95-1979 
beginning  on  page  5233  in  the  issue  of 
Thursday.  January  26. 1995.  make  the 
following  correction: 

On  page  5235,  in  the  first  column, 
insert  the  following  before  the  FR  Doc 
line: 

Margaret  .McFarland. 

Deputy  Set^  retary: 
BILLING  CODE  1505-01-O 


Thursday 
February  2,  1995 


Part  II 


*■       ^        s 


Department  of 
Health  and  Human 
Services 


Administration  on  Aging 


Final  Agenda  for  the  1995  White  House 
Conference  on  Aging;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Final  Agenda  for  the  1995  White  House 
Conference  on  Aging 

AGENCY:  White  House  Confcreiue  on 

A,i;iiig,  AoA.  HHS. 

ACTION:  Notice  of  final  agendu. 

SUMMARY:  Tlie  Policy  Comniittt^  on  the 
White  House  Clonference  on  Aging  is 
publishing  the  final  agenda  for  the  May 
l'n)3  Conference.  To  formulate  this  final 
agenda,  the  Policy  Committee  used 
public  comments  received  on  the 
proposed  agenda  published  October  12. 
1994.  in  the  Federal  Register  and 
rtjcommendations  emanating  from 
several  hundred  pre-conference  events 
held  around  the  country.  Part  I  of  the 
final  agenda  is  an  overview  of  the 
jiomments  received  on  the  proposed 
agenda;  Part  II  covers  the  Conference 
theme.  Part  III  specifies  the  issues  and 
subissues  for  which  resolutions  are  to  be 
developed  and  the  structure  of  the 
C'onference  program;  and  the  final 
section.  Part  IV.  describes  the  process  to 
be  used  to  develop  and  pass  rc;solutions 
at  the  Conference!. 
FOR  FURTHER  INFORMATION  CONTACT: 
W'hite  House  Conference  on  Aging.  501 
S<:hool  Street.  S\V..  8th  Floor. 
Washington.  DC  20024-2755.  The  main 
telephone  number  for  the  Conference  is 
(202)  245-7116  and  the  FAX  number  is 
(202)  245-7857.  The  INTERNET  address 
(CONFERENCEfeBAN- 
C;ATE.A0A.DHIIS.C()V)  may  also  be 
use<l. 

SUPPLEMENTARY  INFORMATION: 
Immediately  after  President  Clinton 
formally  called  for  the  1995  White 
Mouse  Conference  on  Aging  (WHCo.M 
in  February  1994,  solicitation  from  a 
wide  range  of  sources — especially  from 
the  grassroots — of  suggestions  and  ideas 
for  the  Conference  agenda  began.  A 
main  source  of  this  input  has  been  more 
than  tiOO  recognized  activities,  events 
and  programs  that  have  been  held  or 
will  be  held  aroimd  the  country  as  a 
prelude  to  the  May  Conference  in 
U'ashington.  DC.  Other  major  sources 
have  been  the  public  comments  on  \hv 
proposed  agenda  and  the  letters 
received  from  States,  individuals,  and 
public  and  private  organizations. 

From  the  recognized  events  that  have 
luten  held,  over  300  reports  have  been 
received  detailing  the  policy 
recommendations  generated  from  the 
events.  Input  received  from  this  variety 
of  local,  state,  regional  and  national 
events  conducted  on  behalf  of  the 
WHCoA  over  the  past  ten  months  points 


toward  an  agenda  that  goes  beyond 
traditional  boundaries  and  paints  a 
broad  picture  of  aging — an  agenda  that 
looks  at  the  present  and  the  future.  This 
Conference  should  e.xamine  the  needs 
and  contributions  of  today's  and 
tomorrow's  older  citizens.  The  specific 
issues  addressed  by  the 
reccmimcndations  parallel  the  public 
comments  received  on  the  proposed 
agenda. 

The  Older  Americans  Act 
Amendments  of  1992,  Public  Law  102- 
a?.").  required  that  the  Policy  Committee 
(which  oversees  the  1995  White  House 
Conference  on  Aging)  formulate  and 
approve  a  proposed  agenda  for  the 
Conference  and  that  this  proposed 
agenda  be  published  in  the  Federal 
Register  for  public  comment.  The 
proposed  agenda  was  published  on 
October  12  and  the  comment  period 
closed  approximately  seven  weeks  later 
on  December  1.  More  information  on  the 
comments  is  provided  in  Part  I. 

The  main  goal  of  the  1995  WHCoA  is 
to  provide  resolutions  to  influence 
national  aging  policy  and  to  develop  a 
blueprint  for  action  to  have  these 
resolutions  implemented.  This 
Conference,  the  last  one  of  this  century. 
will  have  a  major  impact  on  aging 
concerns  into  the  21st  century.  To  focus 
the  impact  of  the  WHCoA  on  those 
issues  of  overwhelming  concern,  the 
number  of  resolutions  presented  to  the 
Conference  delegates  for  passage  will  be 
limited.  The  process  for  development 
and  passage  of  resolutions  is  described 
in  Part  IV. 

Part  \.  Comments  on  the  Proposed 
Agenda 

This  part  of  the  final  agenda  provides 
information  on  the  comments  received 
on  the  proposed  agenda  published  in 
th(;  Federal  Register.  The  proposed 
agenda  included  four  proposed  themes 
for  the  Conference  from  which  a  final 
theme  would  emerge  based  primarily  on 
public  comments  and  a  listing  of  major 
issues  and  subissues. 

Written  comments  on  the  proposed 
agf-iula  formulated  and  approved  by  the 
Policy  Committee  were  received  from 
915  individuals  and  organizations. 
Fifty-nine  percent  of  the  comments 
came  from  individuals,  many  of  them 
older  citizens. 

Approximately  one-half  of  the 
commenters  responded  to  the  request 
for  comments  on  a  theme  for  the 
Conference.  They  indicated  their 
preferences  among  the  four  proposed 
themes,  combined  elements  of  the  four 
proposed  themes  or  proposed  different 
themes.  The  responses  tabulated  as 
follows: 


Themes 


"Aging  into  ttie  21st  Century:  Gen- 
erations Working  Together  for  a 
Better  Community" 

"Investing  in  an  Aging  Society  into 
the  21st  Century:  Independence. 
Opportunity  and  Dignity  for  All 
Americans" 

"Investing  Now  in  America's  Fu- 
ture: A  Lifetime  of  Productivity 
and  Opportunity"" 

"America  Now  arxJ  into  the  21st 
Century:  Growing  Older  with 
Independence,  Opportunity  and 
Dignity"' 

Other  (combined  elements  or  pro- 
posed new  theme)  
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Re- 
sponses 


89 

42 
52 

163 
108 


Comments  focused  on  the  need  to 
look  ahead  to  the  future,  the 
interdependence  among  generations,  the 
importance  of  maintaining 
independence  and  dignity  as  one  ages 
and  the  options  and  opportunities  that 
need  to  be  present  throughout  life. 

In  the  proposed  agenda  published  in 
the  Federal  Register,  commenters  were 
asked  to  indicate  the  relative 
importance  of  the  issues  and  subissues 
and  to  provide  on  how  they  might  be 
linked.  The  comments  received 
provided  information  on  the  specific 
issue  or  issues  which  were  of 
paramount  concern  to  commenters  or 
their  organizations.  The  tabulation  of 
responses  on  the  19  issues  listed  in  the 
proposed  agenda  for  the  Conference 
resulted  in  the  following  rank  order  of 
the  issues: 

1.  Health. 

2.  Income  security  and  other  benefits. 

3.  Housing/social  and  community 
services. 

4.  Crime/personal  safety. 

5.  Interdependence  of  generations. 

6.  Quality  of  life/meaning  in  later 
years. 

7.  Special  constituencies. 

8.  Productive  older  people. 

9.  Employment. 

10.  Older  Americans  Act  and  its  role. 

1 1.  Transportation. 

12.  Rights/responsibility/adv(H:a(.y 
Arts  and  humanities. 

13.  Image  of  older  people. 

14.  Research  and  education/training. 

15.  Cultural  diversity. 

16.  Family  and  family  life. 

17.  Role  of  the  private  sector. 

18.  Technology. 

"Health"  was  an  overwhelming 
concern  of  the  commenters.  The 
"health"  issue  received  more  than  twice 
as  many  comments  as  the  second  ranked 
i.ssue,  "Income  security  and  other 
benefits."  Another  common  concern  of 
the  commenters  was  combining  housing 
and  social  and  community  services. 
Many  commenters  thought  housing 


issues  should  be  considered  separately 
from  services. 

Numerous  commenters  were 
concerned  about  the  number  of  issues 
covered  in  the  proposed  agenda  and  the 
ability  of  delegates  to  deal  with  this  vast 
array  of  issues.  'These  commenters 
suggested  limiting  the  numter  of  issues 
to  be  addressed  at  the  Conference  to 
those  considered  most  pressing  and 
provided  guidance  on  the  issues  they 
thought  met  this  criterion.  There  were  a 
number  of  very  thoughtful  letters 
suggesting  how  the  issues  and  subissues 
could  be  linked  both  for  discussion  and 
for  development  bf  resolutions  at  the 
Conference. 

Part  n.  Conference  Theme 

The  Policy  Committee  de<:ided  on  a 
theme  that  combined  aspects  of  the  two 
top-ranked  proposed  themes.  The  theme 
for  the  Conference  is:  "America  Now 
and  into  the  21st  Centur>-:  Generations 
Aging  Together  with  Independence. 
Opportunity  and  Dignity." 

Part  in.  Issues  To  Be  Addressed  at  the 
Conference  and  the  Structure  of  the 
Conference  Program 

This  part  of  the  notice  addresses  both 
the  issues  to  be  covered  in  the  final 
agenda  and  the  structure  of  the 
Conference  program  in  which  the  issues 
are  to  be  discussed  and  resolutions 
passed. 

After  considerable  deliberation,  the 
Policy  Committee  narrowetl  the  focus  of 
the  Conference  to  four  issues  with 
several  cross-cutting  concerns  which  are 
to  permeate  both  the  discussion  of  the 
issues  and  the  resolutions  process.  In 
the  view  of  the  members  of  the  Policy 
Committee,  these  four  issues  are  the 
ones  considered  most  pressing  and 
critical  to  aging  policy  based  on  the 
comments  received  on  the  proposed 
agenda  and  the  recommendations 
generated  by  pre-conference  events. 

The  attention  to  be  focused  on  these 
four  issues  does  not  deny  the 
importance  of  other  issues  and 
subissues  included  in  the  proposed 
agenda.  However,  the  Policy  Committee 
agreed  with  commenters  that  it  would 
not  be  possible  to  cover  adequately  all 
•  these  issues  within  the  context  of  a 
three  day  conference  and  they  made  the 
decision  to  concentrate  on  core  issues. 

The  list  below  specifies  the  four 
issues  and  the  subissues  to  be  covered 
under  each  issue.  For  each  issue,  cross- 
cutting  concerns  are  repeated  to 
emphasize  their  importance  to  the    " 
discussion  of  each  issue,  in  addition, 
the  relevant  current  Federal  programs 
are  named  for  eaclj  issue. 
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The  four  major  issues  and  subissues 
determined  by  the  Policy  Committee 
are: 

Assuririii  Comprebensivp  Health  Carf 
Including  Long-Term  Care 

•  Promotion  and  prevention. 

•  Acress  to  quality  care 

•  Continuum  of  care  intergrating 
community  and  social  services. 

•  Medicare/Medicard/Older 
Americans  Act. 

•  Rese.arch  and  education. 
Cross-cutting  concerns; 

Interdependence  among  generations 
and  among  members  of  extended 
families,  and  the  responsibility  of 
individuals  to  plan  for  changes  that 
will  occur  throughout  their 
lifespan;  Unique  contributions  and 
needs  of  special  populations, 
especially  veterans,  caregivers 
(including  grandparents),  rural 
elderly,  women,  minorities  and 
individuals  with  disabilities 
Current  Federal  programs:  Medicare 
(Title  XVIII  of  the  Social  Security 
Act).  Medicaid  (Title  XIX  of  the ' 
Social  Security  Act),  Older 
Americans  Act,  Veterans  Health 
Benefits  (Chapter  17.  Title  38). 
Social  Ser\ices  Block  Grant,  food 
stamps.  NIH  programs 

Promoting  Economic  Securitv 

•  Employment. 

•  Social  Security. 

•  Other  retirement  income  and 
resources,  including  pension  reform. 

•  Poverty  and  hunger. 

•  Tax  policy. 

•  Discrimination. 
Cross-cutting  concerns: 

Interdependence  among  generations 
and  among  members  of  extended 
families,  and  the  responsrbility  of 
individuals  to  plan  for  changes  that 
will  occur  throughout  their 
lifespan;  Unique  contributions  and 
needs  of  special  populations, 
especially  veterans,  caregivers 
(including  grandparents),  rural 
.    elderly,  women,  minorities  and 
individuals  with  disabilities 
Current  Federal  programs:  Social 
Security  (Title  II  of  the  Social 
Security  Act:  Old-age,  Sur\  ivors, 
and  Disability  Insurance  Benefits). 
Supplemental  Security  Income 
(Title  XVI  of  the  Social  Security 
Act:  Supplemental  Security  Income 
for  the  Aged,  Blind  and  Disabled), 
Older  Americans  Act,  Veterans 
Compensation  and  Pensions 
(Chapter  11,  Title  38),  vocational 
rehabilitation,  adult  education,  job 
Training  Partnership  Act.  Age 
Discrimination  in  Employment  Act, 


Employment  Retirement  Income 
Security  Act 

Maximizing  Housing  and  Support 
Senicp  Options 

•  Range  of  options/availability. 

•  Affordability/financing/tax  polities. 

•  Linking  support  services  to 
housing. 

•  Consumer  choice/decision-making/ 
promoting  independence. 
Cross-cutting  concerns: 

Interdependenc-e  among  generations 
and  among  members  of  extended 
families,  andthe  responsibility  of 
individuals  to  plan  for  change's  that 
will  occur  throughout  their 
lifespan;  Unique  contributions  «nd 
needs  of  special  populations, 
especially  veterans,  caregivers 
(including  grandparents),  rural 
elderiy.  women,  minorities  and 
individuals  with  disabilities 
Current  Federal  programs:  Public  and 
Indian  housing;  section  202.  Capital 
-Advances  for  Housing  the  Elderiy 
and  section  811,  Housing  for  the' 
Disabled;  section  231,  Mortgage 
Insurance  for  Housing  the  Elderly; 
section  221(d)  (3)  and  (4).  Mortgage 
Insurance  for  Nursing  Homes, 
Intermediate  Care  Facilities,  and 
Board  and  Care  Homes;  section  2'Ah, 
Mortgage  Interest  Reduction 
Payments;  Congregate  Housing 
Services  Program;  Flexible  Subsidy 
and  Loan  Management  Set-aside 
Funding;  Manufactured  Home 
Parks;  Home  Equity  Conversion 
Mortgage  Insurance  Demonstration; 
section  8,  Rental  Certificates  and 
Rental  Vouchers;  Home  Investment 
Partnership;  Emergency  Shelter 
Grants  Program;  Supportive 
Housing  Demonstration  Program; 
Farmers  Home  Administration 
housing;  low-income  home  energy 
assistance;  Community  Service 
Block  Grant;  Community 
Development  Block  Grant;  VA 
home  loan  programs  (Chapter  37. 
Title  38) 

Maximizing  Options  for  a  Quahtv  Life 

•  Resources  for  elders  (community 
and  social  services/activities). 

•  Crime,  personal  safety  and  elder 
abuse. 

•  Spiritual  well-being,  ethics,  values 
and  roles. 

•  Image  and  roles  of  older  people. 

•  Elders  as  resources  and 
opportunities  for  volunteering. 

•  Isolation  and  loneliness. 

•  Legal  issues. 
Cross-cutting  concerns: 

Interdependence  eunong  generations 
and  among  members  of  extendetl 
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families,  and  the  responsibiUty  of 
individuals  to  plan  for  changes  that 
will  occur  throughout  their 
lifespan;  Unique  contributions  and 
needs  of  special  populations. 
.  especially  veterans,  caregivers 
(including  grandparents),  rural 
elderly,  women,  minorities  and 
individuals  with  disabilities 
Ciurn^nt  Federal  programs:  Older 
Americans  Act.  Social  Services 
Block  Grant.  National  Senior 
Service  Corps.  Violent  Crime 
Control  and  Law  Enforcement  Act 
of  1994 
Background  papers  on  these  issues 
will  be  provided  to  delegates  in  advance 
of  the  Conference  to  allow  them  to 
prepare  for  and  actively  participate  in 
the  Conference. 

To  develop  a  structure  for  the 
Conference  program,  the  Policy 
Committee  was  guided  by  the  following 
principles: 

•  Each  delegate  shall  have  an 
opportunity  to  participate  in  discussion/ 
resolution  development  of  several  issues 
so  that  he/she  can  see  the 
interrelationships  among  the  issues; 

•  These  opportunities  shall  be 
provided  in  smaller  group  settings  of 
delegates; 

•  At  least  three  hours  are  needed  for 
substantive  discussion  of  an  issue;  and 

•  Time  and  space  shall  be  provided 
for  caucuses  by  special  constituencies/ 
populations. 

Based  on  these  principles,  the 
following  structure  for  the  Conference 
evolved: 


Date  and  time 


Date  and  time 

Activity 

Tuesday,  May  2— 

Brief  opening/speak 

7:00  p.m.-? 

out. 

Wednesday.  May  3: 

9:00  a.m.- 

Formal  opening  ses- 

11 :00a.m. 

sion. 

11:30  a.m.-1:00 

Special  constituency 

p.m. 

caucuses. 

2:00  p.m.-5:00 

First  issue  resolution 

p.m. 

development  ses- 

sion. 

Evening 

Delegates  on  their 

own. 

Thursday,  May  4: 

8:30  a.m.-l  1 :30 

Second  issue  resolu- 

a.m. 

tion  development 

session. 

Noon-1 :00  p.m. 

Special  constituency 

caucuses. 

1:30p.m.-4:30 

Third  issue  resolution 

p.m. 

development  ses- 

sion. 

5:00  p.m.-7:00 

Special  constituency 

p.m. 

caucuses. 

Evening 

Plenary  session  (ten- 

tative). 

Friday,  May  5: 

7:00  a.m.-9:00 

Initial  voting  to  deter- 

a.m. 

mine  the  40  priority 

resolutions. 

10:00  a.m.-l  1:30 
a.m. 


1 1 :30  a.m.-Noon 


Activity 


Plenary  session  to 
adopt  the  40  prior- 
ity resolutions  and 
consider  delegate 
resolutions. 

Closing  session. 


Each  delegate  will  have  the 
opportunity  to  participate  in  three  issue 
resolution  development  sessions.  All 
four  issues  and  subissues  are  to  be 
offered  concurrently  at  each  of  the  three 
issue  resolution  sessions.  More  specific 
information  on  the  Conference  program 
will  be  provided  to  delegates  in  March 
and  April.  Delegates  will  be  asked  to 
indicate  preferences  among  the  four 
issues  for  participation  in  three  issue 
resolution  development  sessions.  Every 
effort  will  be  made  to  accommodate 
delegates'  preferences. 

Part  IV.  Conference  Resolutions  Process 

This  section  of  the  final  agenda  for  the 
Conference  will  discuss  the  process  to 
be  used  for  development  and  passage  of 
resolutions.  A  major  outcome  of  any 
White  House  Conference  is  a  series  of 
recommendations  or  resolutions  for  the 
development  of  future  policy. 

The  Policy  Committee  decided  to 
concentrate  the  attention  of  the 
delegates  on  a  limited  number  of 
resolutions.  This  action  was  taken  to 
avoid  the  experience  of  past  White 
House  Conferences  from  which  large 
numbers  of  recommendations  were 
produced.  The  Policy  Committee 
recognizes  that  the  importance  of 
recommendations  as  guidance  for 
setting  policy  is  diminished  when  the 
Conference  delegates  pass  hundreds  of 
recommendations  for  action. 

There  will  be  two  avenues  for  the 
introduction  of  resolutions  to  the 
Conference  delegates.  Described  below 
is  the  first  avenue,  which  begins  with 
the  pre-conference  events  and  continues 
through  the  three  issue  resolution 
development  sessions  in  which  each 
delegate  will  participate.  The  Policy 
Committee  has  decided  that  this  process 
will  result  in  passage  of  no  more  than 
40  resolutions  by  the  Conference 
delegates. 

The  second  avenue  for  the 
introduction  of  resolutions  is  by 
delegates  at  the  Conference.  To  be  voted 
on  by  the  delegates  on  Friday  morning, 
a  resolution  must  have  the  signatures  of 
at  least  10%  of  the  delegates  by 
midnight  Thursday.  These  resolutions 
will  be  in  addition  to  the  40  resolutions 
generated  by  the  issue  resolution 
development  sessions. 

The  recommendations  generated  by 
pre-conference  events  will  provide  the 
basis  for  development  of  Conference 


resolutions  in  each  of  the  four  issue 
areas.  An  Issue  Resolution  Steering 
Committee  for  each  issue,  composed  of 
recognized  experts  on  the  issue  and 
several  Policy  and  Advisory  Committee 
members,  will  review  the  relevant  pre- 
conference  recommendations  to 
produce  a  series  of  resolutions  to  be 
considered  by  the  delegates. 

The  White  House  Conference  on 
Aging  is  looking  for  resolutions  which 
are  substantive  and  can  be  translated 
into  action  at  the  various  levels  of 
government  and/or  in  the  private  sector. 
The  Policy  Committee,  therefore, 
encourages  resolutions,  to  the  extent 
possible,  that  are  structured  to  include 
information  which  addresses: 

•  AvailabiUty  (scope  of  services,  level 
of  providers,  settings); 

•  Quality  (processes  and  outcomes): 

•  Access  (affordability.  physical 
access  and  transportation); 

•  Responsibility  (individual/ 
government,  public/private.  Federal/ 
State/local);  and 

•  Cost  (savings/financing,  benefit). 
Draft  resolutions  for  each  of  the  issues 

will  be  sent  to  delegates  several  weeks 
before  the  Conference  for  their  review. 
Delegates  will  have  the  opportunity  to 
review  the  resolutions  and  come  to  the 
Conference  prepared  to  offer 
suggestions,  modifications  or  new 
resolutions  for  consideration.  The  draft 
resolutions  will  serve  to  initiate 
discussion  in  the  issue  resolution 
development  sessions  on  Wednesday 
and  Thursday.  The  Issue  Resolution 
Steering  Committee  for  each  issue  will 
review  and  consolidate  the  resolutions 
from  each  of  its  issue  resolution 
development  sessions.  There  could  be 
as  many  as  50  sessions  on  a  single  issue. 

A  revised  set  of  resolutions  will  be 
presented  to  the  delegates  for  review 
before  voting  on  Friday  morning.  This 
revised  set  will  include  resolutions 
introduced  through  both  avenues,  pro- 
conference  recommendations  and 
delegates  at  the  Conference. 

The  Policy  Committee  is  investigating 
ways  in  which  delegates  may  vote 
individually  on  resolutions  Friday 
morning  before  the  plenary  session 
begins.  This  voting  process  would  be 
used  to  allow  delegates  to  determine 
resolutions  to  be  brought  to  the  plenary 
session.  A  simple  majority  will  be 
required  for  passage  of  resolutions  at  the. 
plenary  session. 

Dated:  Januarj'  26, 1993. 
Fernando  M.  Torres-Gil, 

Assistant  Secretary  for  Aging. 

|FR  Doc.  95-2431  Filed  2-1-95;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  28,  32,  and  52 
[FAR  Case  94-762] 
RIN  9000-AG35 

Federal  Acquisition  Regulation; 
Subcontractor  Payments 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  is  issued 
pursuant  to  the  Federal  Acquisition 
Streamlining  Act  of  1994.  Public  Law 
103-3.55  (the  Act).  The  Federal 
Acquisition  Regulatory  Council  is 
considering  amending  the  Federal 
Acquisition  Regulation  (FAR)  to 
implement  Sections  2091  and  8105  of 
the  Act  which  address  subcontractor 
payments,  requests  for  information,  and 
bonds.  This  regulatory  action  was 
subject  to  Office  of  Management  and 
Budget  review  under  E.\ecutive  Order 
12866.  dated  September  30.  1993. 

DATES:  Comments  should  be  submitted 
on  or  before  April  3.  1995  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Ser\'ices  Administration.  FAR 
Secretariat  (VRS).  18th  &  F  Streets.  N\V.. 
Room  4037,  Washington.  DC  20405. 
Please  cite  FAR  case  94-762  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  S.  Galbraith.  Finance/Payment 
Team  Leader,  at  (703)  697-6710,  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037.  GS  Building. 
Washington.  DC  20405.  (202)  501-4755. 
Please  cite  FAR  case  94-762. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Streamlining 
Act  of  1994.  Public  Law  103-355  (the 
Act),  provides  authorities  that 
streamline  the  acquisition  process  and 
minimize  burdensome  government- 
unique  requirements.  Major  changes 
that  can  be  expected  in  the  acquisition 
process  as  a  result  of  the  Act's 
implementation  include  changes  in  the 
areas  of  Commercial  Item  Acquisition. 


Simplified  Acquisition  Procedures,  the 
Truth  in  Negotiations  Act,  and 
introduction  of  the  Federal  Acquisition 
Computer  Network  (FAiJNET).  In  order 
to  promptly  achieve  the  benefits  of  the 
provisions  of  the  Act,  the  Government  is 
issuing  implementing  regulations  on  an 
expedited  basis.  We  believe  prompt 
publication  of  proposed  rules  provides 
the  public  the  opportunity  to  participate 
more  fully  in  the  process  of  developing 
regulations. 

This  notice  announces  FAR  revisions 
developed  under  FAR  case  94-762.  The 
following  sections  of  the  Federal 
Acquisition  Streamlining  Act  are 
implemented  by  this  proposed  rule: 

Section  2091  of  the  Act  changed 
section  806  subsection  (c)  of  the  Fiscal 
Years  1992  and  1993  Defense 
Authorization  Act  by  striking  the 
existing  subsection  (c)  and  inserting  a 
new  subsection  (c).  The  stricken  words 
had  permitted  the  FAR  Council  to 
substitute  FAR  coverage  for  coverage 
otherwise  required  from  the  Secretary  of 
Defense.  The  substituted  words  require 
the  FAR  Council  to  place  in  the  FAR,  for 
Government-wide  applicability,  the 
coverage  required  of  the  Secretary  of 
Defense. 

Additionally.  Section  8105  of  the  Act 
changed  section  806  of  the  Fiscal  Years 
1992  and  1993  Defense  Authorization 
Act  by  striking  the  existing  subsection 
(b)  and  inserting  a  new  subsection  (b). 
The  stricken  words  dealt  with  deadlines 
for  the  implementation  in  regulations  of 
the  statutory  requirements,  and  that 
coverage  is  not  longer  pertinent.  The 
substituted  lemguage  creates  an 
exemption  from  the  requirements  of  the 
statute  for  the  acquisition  of  commercial 
items.  Therefore,  the  clause  prescription 
at  FAR  28.106-4(b)  has  been  revised  to 
reflect  this  exemption. 

The  proposed  rule  is,  except  for  minor 
adjustments,  the  same  language  which 
was  previously  in  the  Defense  Federal 
Acquisition  Regulation  Supplement,  at 
DFARS  228.106-4-70.  228.106-6, 
232.970.  and  252.228-7006. 

It  should  be  noted  that  Section 
4104(b)  of  the  Act  concerning 
subcontractor  payments  under  smaller 
construction  contracts  is  being 
addressed  in  a  separate  case.  This  case. 
94-762,  addresses  only  the  changes 
required  by  Sections  2091  and  8105.  It 
should  also  be  noted  that  the 
duplication  of  responsibifities  for 
furnishing  copies  of  bonds  in  28.106- 
6(d)(3)  and  the  clause  in  52.228-00  is 
intentional.  The  statute  assigns  this 
responsibility  to  both  the  Government 
and  contractor.  Finally,  the  language  in 
32.112-l(c)  concerning  "administrative 
and  other  remedial  action"  deliberately 
does  not  go  into  detail  as  to  what  these 


are.  The  specifics  of  these  areas  and 
especially  the  regulations  and 
procedures  are  peculiar  to  each  agency. 
The  wording  is  derived  from  the 
underlying  statute. 

In  addition  to  the  changes  proposed 
here,  there  are  changes  being  proposed 
to  FAR  Part  32  by  other  cases.  FAR 
Subpart  32.1  (which  will  include  the 
proposed  32.112)  will  apply  only  to 
purchases  of  non-commercial  items. 
This  will  give  effect  to  the  exclusion 
provided  for  in  Section  8105  of  the  Act. 
Coverage  concerning  financing  and 
payment  for  purchases  of  commercial 
items  will  be  provided  in  its  own 
Subpart  32.2.  It  should  also  be  noted 
that  purchases  of  construction  are  not 
commercial  purchases  under  the  FAR. 

The  FAR  Council  is  interested  in  an 
exchange  of  ideas  and  opinions  with 
respect  to  the  regulatory 
implementation  of  the  Act.  For  that 
reason,  the  FAR  Council  is  conducting 
a  series  of  public  meetings.  However, 
the  FAR  Council  has  not  schedided  a 
public  meeting  on  this  rule  (FAR  case 
94-762)  because  of  the  clarity  and  non- 
controversial  nature  of  the  rule.  If  the 
public  believes  such  a  meeting  is 
needed  with  respect  to  this  rule,  a  letter 
requesting  a  public  meeting  and 
outlining  the  nature  of  the  requested 
meeting  shall  be  submitted  to  and 
received  by  the  FAR  Secretariat  (see 
ADDRESSES  caption)  on  or  before  March 
6.1995. 

The  FAR  Council  will  consider  such 
requests  in  determining  whether  a 
public  meeting  on  this  rule  should  be 
scheduled. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.. ' 
although  it  is  not  possible  to  estimate 
the  number  of  Federal  contractors  or 
subcontractors  that  will  be  affected.  A 
previous  DOD  analysis  estimated  that, 
based  on  data  available  for  Fiscal  Year 
1991,  less  than  20  percent  of  all,  or  a 
total  of  1 .100  small  business 
construction  contractors  under  DOD 
construction  contracts  would  have  been 
impacted.  The  requirement  to  provide  a 
copy  of  the  payment  bond  to 
prospective  subcontractors  and 
suppliers  applies  to  all  businesses  that 
enter  into  a  construction  prime  contract 
which  is  subject  to  the  Miller  Act  (40 
U.S.C.  270a-270d).  An  Initial 
Regulatory  Flexibility  Analysis  (1FIL\) 
has  been  prepared  and  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  The  IRFA 
states  that  it  is  impossible  to  accurately 


estimate  the  number  of  small  businesses 
that  prospectively  will  hold  Federal 
construction  contracts  subject  to  the 
Miller  Act  and  subsequently,  the 
number  of  prospective  subcontractors  or 
suppliers  that  will  request  a  copy  of  the 
payment  bond.  However,  a  previous 
DOD  analysis  estimated  that  the 
previous  DOD-only  equivalent  rule 
would  have  impacted  less  than  20 
percent  of  all  small  businesses  that 
would  have  held  DOD  construction 
contracts  subject  to  the  Miller  Act. 

A  copy  of  the  IRFA  may  be  obtained 
from  the  FAR  Secretariat  "at  the  address 
given  under  the  ADDRESSES  caption. 
Comments  are  invited.  Comments  from 
small  entities  concerning  the  affected 
FAR  parts  will  also  be  considered  in 
accordance  with  section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  should  cite  FAR  Case 
94-762  in  all  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  is  deemed  to  apply  because 
the  proposed  rule  contains  information 
collection  requirements.  Accordingly,  a 
request  for  approval  of  a  new 
information  collection  requirement 
concerning  Subcontractor  Payments  is 
being  submitted  to  the  Office' of 
Management  and  Budget  under  44 
U.S.C.  3501.  etseq.  Public  comments 
concerning  this  request  will  be  invited 
through  a  subsequent  Federal  Register 
notice. 

List  of  Subjects  in  48  CFR  Parts  28,  32, 
and  52  | 

Government  wocurement. 
Dated:  January'  27,  1995. 
Capt.  Barry  L.  Cohen.  SC,  LSN, 

Project  Manager  for  the  Implementation  of 
the  Federal  Acquisition  Streamlining  Act  of 
1994.  ' 


Therefore,  it  is  proposed  that  48  CFR 
Parts  28,  32,  and  52  be  amended  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  28.  32.  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  2fr-B0NDS  AND  INSURANCE 

2.  Section  28.106-4  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  (b)  to  read  as 
follows: 

28.106-4    Contract  clause. 

•        •        *        «        • 

(b)  In  accordance  vdth  Section 
806(a)(2)  of  Pub.  L.  102-190,  as 
amended  by  Sections  2091  and  8105  of 
the  Federal  Acquisition  Streamlining 


Act  of  1994,  Pub.  L.  103-355.  the 
contracting  officer  shall  insert  the  clause 
at  52.228-00.  Prospective  Subcontractor 
Requests  for  Bonds,  in  solicitations  and 
contracts  with  respect  to  which  a 
payment  bond  will  be  furnished 
pursuant  to  the  Miller  Act  (see  28.102- 
1),  except  for  contracts  for  the 
acquisition  of  commercial  items  as 
defined  in  48  CFR  part  12. 

3.  Section  28.106-6  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

28.106-6    Furnishing  information. 

*         *         •         »         « 

(d)  Section  806(a)(2)  of  Pub.  L.  102- 
190,  as  amended  by  Sections  2091  and 
8105  of  the  Federal  Acquisition 
Streamlining  Act  of  1994,  Pub.  L.  10.3- 
355,  requires  that  the  Federal 
Government  provide  subcontractors 
information  on  payment  bonds  under 
contracts  for  other  than  commercial 
items  as  defined  in  48  CFR  part  12. 
Upon  the  written  or  oral  request  of  a 
subcontractor/supplier,  or  prospective 
subcontractor/supplier,  under  a  contract 
with  respect  to  which  a  payment  bond 
has  been  furnished  pursuant  to  the 
Miller  Act.  the  contracting  officer  shall 
promptly  provide  to  the  requester, 
either  orally  or  in  writing,  as 
appropriate,  any  of  the  following: 

(1)  Name  and  address  of  the  surety  or 
sureties  on  the  payment  bond. 

(2)  Penal  amount  of  the  payment 
bond. 

(3)  Copy  of  the  payment  bond.  The 
contracting  officer  may  impose 
reasonable  fees  to  cover  the  cost  of 
copying  and  providing  a  copy  of  the 
payment  bond. 


PART  32— CONTRACT  FINANCING 

4.  Sections  32.112.  32.112-1  and 
32.112-2  are  added  to  read  as  follows: 

32.112    Payment  of  subcontractors  under 
contracts  for  non-commercial  items. 

32.1 12-1    Subcontractor  assertions  of 
nonpayment 

(a)  In  accordance  with  Pub.  L.  102- 
190,  title  VIII,  section  806(a)(4)  as 
amended  by  Sections  2091  and  8105  of 
the  Federal  Acquisition  Streamlining 
Act  of  1994,  Pub.  L.  103-355,  upon  the 
assertion  by  a  subcontractor  or  supplier 
of  a  Federal  contractor  that  the 
subcontractor  or  supplier  has  not  been 
paid  in  accordance  with  the  payment 
terms  of  the  subcontract,  purchase 
order,  or  other  agreement  with  the 
prime  contractor,  the  contracting  officer 
may  determine — 

(1)  For  a  construction  contract, 
whether  the  contractor  has  made — 

(i)  Progress  payments  to  the 
subcontractor  or  supplier  in  compliance 


with  chapter  39  of  title  31,  United  Statfs 
Code  (Prompt  Payment  Act); 

(ii)  Final  payment  to  the 
subcontractor  of  supplier  in  compliant  «• 
with  the  terms  of  the  subcontract, 
purchase  order,  or  other  agreement  with 
the  prime  contractor; 

(2)  For  a  contract  other  than 
construction,  whether  the  contractor  has 
made  progress  payments,  final 
payments,  or  other  payments  to  the 
subcontractor  or  supplier  in  compliant; 
with  the  terms  of  the  subcontract, 
purchase  order,  or  other  agreement  with 
the  prime  contractor; 

(3)  For  any  contract,  whether  the 
contractor's  certification  of  payment  ol 
a  subcontractor  or  supplier 
accompanying  its  payment  request  to 
the  Government  is  accurate. 

fb)  If.  in  making  the  determination  in 
subparagraphs  (a)(1)  and  (3)  of  this 
section,  the  contracting  officer  find.,  thr 
prime  contractor  is  not  in  complianr«>. 
the  contracting  officer  may^ 

(1)  Encourage  the  contractor  to  makr 
timely  payment  to  the  subcontractor  or 
supplier;  or 

(2)  If  authorized  by  the  applicable 
payment  clauses,  reduce  or  suspend 
progress  payments  to  the  contrai  tor 

(c)  If  the  contracting  officer 
determines  that  a  certificdtion  refernil 
Jo  in  paragraph  (a)(4)  of  this  section  is 
inaccurate  in  any  material  respect,  thf 
contracting  officer  shall  initiate 
administrative  or  other  remedial  at  lion 

32.112-2    Subcontractor  requests  for 
information. 

(a)  In  accordance  with  Pub.  L,  102- 
190,  title  VIII,  section  806(a)(1)  as 
amended  by  .Sections  2091  and  8105  of 
the  Federal  Acquisition  Streamlining 
Act  of  1994.  Pub.  L.  103-355.  upon  th." 
request  of  a  subcontractor  or  supplier 
under  a  Federal  contract  for  a  non- 
commercial purchase,  the  contracting 
officer  shall  promptly  advise  the 
subcontractor  or  supplier  as  to — 

(1)  Whether  the  prime  contractor  has 
submitted  requests  for  progress 
payments  or  other  payments  under  the 
contract  to  the  Federal  Government;  and 

(2)  Whether  final  payment  under  the 
contract  has  been  made  by  the  Federal 
Government  to  the  prime  contractor. 

(b)  This  subsection  does  not  apply  U) 
matters  that  are — 

(1)  Speci/ically  authorized  under 
criteria  established  by  an  Executive 
order  to  be  kept  classified  in  the  interi'st 
of  national  defense  or  foreign  policy; 
and 

(2)  Property  classified  pursuant  to 
such  Executive  order  (see  5  U.S.C. 
552(b)(1)). 


PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

H.  Section  52.228-00  is  added  to  read 
as  follows: 

52.228-00    Prospective  Subcontractor 
Requests  for  Bonds. 

As  prescribed  in  28.106—4,  use  the 
following  clause: 


PROSPEcrrvE  subcontractor 

REQUESTS  FOR  BONDS  (DATE) 

In  accordahce  with  section  80e<aH35  of 
Pub.  L.  102-t90.  K  araeoded  br  Sections 
2091  and  S105  of  tbe  Federal  AJcquisticts 
Streamlining  Art  of  1994,  Pub.  L.  103-355.  . 

upon  tho  request  of  a  prospet  tiire 
subcontractor  or  S4jpplief  olTerir^lo  fuxniiih 
labor  or  materia]  for  the  performance  of  this 
contract  for  which  a  payment  bond  has  be«i 


furnished  to  the  Govern naent  pursuant  to  the 

Miller  Act.  the  Contractor  shall  proinptly 

provide  a  copy  of  such  payment  bond  to  the 

requester. 

(End  of  claunel 
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Marketing  area 

AO  Nos 

pari 

1001 

New  England  

AO-14-A67 

1002 

New  York-New  Jer- 

sey   

AO-71-A82 

1004 

Middle  Atlantic  

AO-160-A70 

1005 

Carolina 

AO-388-A7 

1006 

Upper  Florida 

AO-356-A31 

1007 

Georgia  

AO-366-A37 

1011 

Tennessee  Valley  ... 

AO-251-A38 

1012 

Tampa  Bay  

AO-347-A34 

1013 

Southeastern  Florida 

AO-286-A41 

1030 

Chicago  Regional  ... 

AO-361-A32 

1032 

Southern  Illinois- 

Eastern  Missouri  . 

AO-313-A41 

1033 

Ohio  Valley  

AO-166-A64 

1036 

Eastern  Chio-West- 

ern  Pennsylvania  . 

AO-179-A59 

1040 

Southern  Michigan  .. 

AO-225-A46 

1044 

Michigan  Upper  Pe- 

ninsula   

AO-299-A29 

1046 

Louisville-Lexington- 

Evansville  

AO-123-A65 

1049 

Indiana  

AO-31&-A42 

1050 

Central  Illinois  

AO-35&-A29 

1064 

Greater  Kansas  City 

AO-23-A62 

1065 

Nebraska-Western 

Iowa 

AO-86-A51 

1068 

Upper  Midwest  r. 

AO-178-A49 

1075 

Black  Hills,  South 

Dakota  

AO-248-A23 

1076 

Eastern  South  Da- 

kota   

AO-260-A33 

1079 

Iowa  

AO-295-A45 

1093 

Alabama-West  Flor- 

ida   

AO-386-A15 

1094 

New  Orleans-Mis- 

sissippi   

AO-103-A57 

1096 

Greater  Louisiana  ... 

AO-257-A44 

1106 

Southwest  Plains  .... 

AO-210-A55 

1108 

Central  Arkansas  .... 

AO-243-A47 

1124 

Pacific  Northwest  .... 

AO-36&-A23 

1126 

Texas  

AO-231-A63 

1131 

Central  Arizona  

AO-271-A33 

1134 

Western  Colorado  ... 

AO-301-A24 

1135 

Southwestern  Idaho- 

Eastern  Oregon  ... 

AO-380-A13 

1137 

Eastern  Colorado  .... 

AO-326-A28 

1138 

New  Mexico-West 

Texas  

AO-335-A39 

1139 

Great  Basin 

AO-309-A33 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  £iual  action  provides  a 
ru:w  formula  1o  price  Class  11  milk  under 
37  Federal  orders.  The  Class  II  milk 
price  will  be  calculated  by  adding  .a 
fi.xed  differential  of  30  cents  to  the  basic 
formula  price  for  the  second  preceding 
month.  The  Class  II  price  will,  like  the 
Class  I  price  in  all  Federal  orders,  be 
announced  on  or  before  the  fif^h  day  of 
the  month  and  apply  to  milk  marketed 
.during  the  following  month.  This  action 
also  will  eliminate  the  "add-back" 
provision  which  requires  that  the 
difference  between  the  Class  II  price  and 
the  Class  III  price  be  added  to  the 
sub.sequent  month's  Class  II  price  when 
the  Class  II  price  for  the  month  falls 
below  the  Class  III  price. 

Each  of  the  amended  orders  was 
approved  by  producers  who  were 
eligible  to  have  their  milk  pooled  during 
the  representative  month  for  voting 
purposes.  Referenda  were  conducted  in 
six  markets  and  cooperative  associations 
were  polled  in  the  other  markets.  One 
order  that  was  included  in  this 
proceeding — Paducah.  Kentucky — is  not 
included  in  this  final  rule.  For  Paducah, 
Kentucky,  a  referendum  was  conducted 
and  a  sufficient  number  of  producers 
did  not  approve  the  issuance  of  the 
proposed  amended  order. 
EFFECTIVE  DATE:  March  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gino  M.  Tosi.  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1366. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  final  rule  on 
small  entities.  I*ursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Servioe  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amended  orders  will  promote  nnije 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

This  final  ride  has  been  resiewed 
under  Executive  Order  12778.  Civil 
lustice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
This  action  will  not  preempt  any  state 
or  local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 


administrative  proceedings  must  be 
exhausted  before  parties  may  fde  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act  any  handler  subject  to  an  order  may 
file  with  the  Secretary-  a  petition  slating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  the  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Prior  documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  December 
14,  1993:  published  December  21.  199;i 
(58  FR  67380). 

Recommended  Decision:  Issued 
August  22.  1994:  published  August  26. 
1994  (59  FR  44074). 

Final  Decision:  Issued  December  2. 
1994;  published  December  14.  1994  (59 
FR  64524). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  thost; 
that  were  made  when  each  of  the 
aforesaid  orders  was  first  issued  and 
when  each  was  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  w  ith  those  set  forth 
herein. 

The  following  findings  are  hereby 
made  with  respect  to  each  of  the 
aforesaid  orders: 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFK 
part  900).  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreements  and 
to  the  orders  regulating  the  handling  of 
milk  in  the  respective  marketing  areas. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  for  each  of  the  specified 
orders,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 
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(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act.  are  not  reasonable  in  view  of  the 
prii:e  of  feedk,  available  supplies  of 
f<>(!ds.  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area;  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insuito  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as.  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in.  a  marketing  agreenient 
upon  which  a  hearing  was  held. 

(b)  Determinations.  It  is  hereby 
determined  that: 

(1 )  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
■specified  in  Sec.  8c(9)  of  the  Act)  of 
more  than  50|percent  of  the  milk,  which 
is  marketed  vfithin  each  of  the  specified 
marketing  araas.  to  sign  a  proposed 
marketing  agreement,  tends  to  prevent 
the  effectuation  of  the  declared  policy  of 
the  Act: 

(2)  The  issuance  of  this  order 
amending  each  of  the  specified  orders  is 
the  only  practical  means  pursuant  to  the 
declared  poUey  of  the  Act  of  advancing 
the  interests  of  producers  as  defined  in 
the  respective  orders  as  hereby 
amended; 

(3)  The  issuance  of  the  order 
amending  each  of  the  specified  orders, 
except  the  order  regulating  the  handfing 
of  milk  in  the  Michigan  Upper 
Peninsula  marketing  area,  is  favored  by 
at  least  two-thirds  of  the  producers  who 
were  engaged  in  the  production  of  milk 
for  sale  in  the  respective  marketing 
areas;  and 

(4)  The  issuance  of  the  order 
amending  the  order  regulating  the 
handling  of  milk  in  the  Michigan  Upper 
Peninsula  marketing  area  is  favored  by 
at  least  three-fourths  of  the  producers 
who  during  the  determined 
representative  period  were  engaged  iit 
the  production  of  milk  for  sale  in  the 
marketing  ared., 

List  of  Subjects  in  7  CFR  Parts  1001. 
1002. 1004, 1005.  1006.  1007, 1011. 
1012. 1013, 1030, 1032.  1033, 1036, 
1040, 1044.  1046.  1049.  1050,  1064, 
1065. 1068. 1075.  1076,  1079,  1093, 
1094. 1096, 1106,  1108,  1124,  1126, 
1131, 1134, 1135, 1137, 1138,  and  1139 

Milk  marketing  orders. 

Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 


handling  of  milk  in  each  of  the  aforesaid 
marketing  areas  shall  be  in  ccmformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  each  of  the  orders,  as 
amended,  and  as  hereby  fiirther 
amended,  as  follows: 

The  authority  citation  for  7  CFK  Parts 
1001  through  1139  continues  to  read  as 
follows: 

Authority:  Sec.  1-19,  48  Stal  31.  as 
amended:  7  U.S.C.  601-674. 

PART  1001— MILK  IN  THE  NEW 
ENGLAND  MARKETING  AREA 

§  1001.21    [Removed  and  Reserved] 

1.  Section  1001.21  is  removed  and 
reserved. 

2.  Section  1001.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1001.50    Class  prices. 

•  •        •        •        * 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

•  •         •         •        « 

3.  Section  1001.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)"  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b).  to  read  as 
foHows: 

§  1 001 .51    Basic  formula  price. 

•  •        »        •        • 

4  Section  1001.54  is  revised  to  read 
as  follows: 

§  1001.54    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  and  Class 
II  prices  for  the  following  month,  and 
the  Class  III  and  Class  Ill-A  prices  for 
the  preceding  month. 

PART  1002— MILK  IN  THE  NEW  YORK- 
NEW  JERSEY  MARKETING  AREA 

§  1 002. 1 9    [Removed  and  Reserved] 

1.  Section  1002.19  is  removed  and 
re.served. 

2.  Section  1002.50  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1002.50    Class  prices. 

*  •         •         •         • 

(c)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  §0.30. 

•  «        •        *       •  • 

3.  Section  1002.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  '(a)"  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b).  to  read  as 
follows: 


§1002.51    Basic  formula  price. 
* 

4.  Section  1002.56  is  amended  by 
revising  the  introductory  text,  removing 
the  introdu(  torv-  text  of  paragraph  (a).  " 
redesignating  paragraph  (a)(1)  as 
paragraph  (a),  revising  paragraph  (b), 
redesignating  paragraph  (a)(2)  as 
paragraph  (c),  redesignating  paragraph 
(a)(3)  as  paragrnph  (d),  redesignating     • 
paragraph  (a)(4)  as  paragraph  (e), 
redesignating  paragraph  (a)(5)  as 
paragraph  (f),  and  redesijjnating 
paragraph  (a)(6)  as  paragraph  (g),  to  re-id 
as  follows: 

§  1002.56    Announcement  of  class  prices 
and  butterfat  differential. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month,  the  following: 

*         •         «        •        « 

(b)  The  Class  II  price  fur  the  following 
month  applicable  at  the  201-210  mile 
zone  and  at  the  1-10  mile  zone. 


PART  1004— MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

§  1004.21     [Removed  and  Reserved] 

1.  Section  1004.21  is  removed  and 
n^served. 

2.  Section  1004.50  is  amended  by 
revising  paragraph  ftj)  to  read  as  follows: 

§  1004.50    Class  and  component  prices. 

•         •         •         »         * 

(b)  Class  II  price.  The  Cla.ss  II  prirn 
shall  be  the  basic  formula  price  fiir  the 
second  preceding  month  plus  $0.30. 

•  .         •         « 

3  Section  1004.51  is  amended  by 
nnising  the  section  heading,  removing 
the  paragraph  designation  "(a)'  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b).  to  read  as 
follows: 

§1004.51    Basic  formula  price. 

•  •         •        * 

4.  Section  1004.53  is  amended  by 
revising  the  introductory  text,  removing 
the  introductory  text  of  paragraph  (a), 
redesignating  paragraph  (a)(1)  as 
paragraph  (a),  revising  paragraph  (b). 
redesignating  paragraph  (a)(2)  as 
paragraph  (c).  and  redesignating 
paragraph  (a)(3)  as  paragniph  (d)  to  read 
as  follows: 

§  1004.53    Announcement  of  class  prices 
and  component  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month,  the  following: 
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(b)  The  Class  II  price  for  the  following 
month; 


PART  100&-MILK  IN  THE  CAROLINA  . 
MARKETING  AREA 

§1005.20    [Removed] 

1.  Section  1005.20  is  removed. 

2.  Section  1005.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1005.50    Class  prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  SO. 30. 


§  1005.52    [Removed  and  Reserved] 

3.  Section  1005.52  is  removed  and 
reserved. 

4.  Section  1005.54  is  revised  to  read 
as  follows: 

§1005.54    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1006— MILK  IN  THE  UPPER 
FLORIDA  MARKETING  AREA 

§  1006.19    [Removed  and  Reserved] 

1.  Section  1006.19  is  removed  and 
reserved. 

2.  Section  1006.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1006.50    Class  prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


§  1 006.51  a    [Removed] 

3.  Section  1006.51a  is  removed. 

4.  Section  1006.53  is  revised  to  read 
as  follows: 

§1006.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  price  for  the 
preceding  month. 

PART  1007— MILK  IN  THE  GEORGIA 
MARKETING  AREA 

§  1 007.20    [Removed  and  Reserved] 

1.  Section  1007.20  is  removed  and 
reserved. 

2.  Section  1007.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§  1007.50    Class  prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


§  1 007.51  a    [Removed] 

3.  Section  1007.51a  is  removed. 

4.  Section  1007.53  is  revised  to  read 
as  follows: 

§  1007.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1011— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

§1011.20    [Removed] 

1.  Section  1011.20  is  removed. 

2.  Section  1011.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 01 1 .50    Class  prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

§1011.513    [Removed] 

3.  Section  1011.51a  is  removed. 

4.  Section  1011.53  is  revised  to  read 
as  follows: 

§  1 01 1 .53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  price  for  the  preceding  month. 

PART  1012— MILK  IN  THE  TAMPA  BAY 
MARKETING  AREA 

§1012.19    [Removed  and  Reserved] 

1.  Section  1012.19  is  removed  and 
reserved. 

2.  Section  1012.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 01 2.50    Class  prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

§  1 01 2.51  a    [Removed] 

3.  Section  1012.51a  is  removed. 

4.  Section  1012.53  is  revised  to  read 
as  follows: 


§  1 01 2.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  price  for  the 
preceding  month. 

PART  1013— MILK  IN  THE 
SOUTHEASTERN  FLORIDA 
MARKETING  AREA 

§  1013.19    [Removed  and  Reserved] 

1.  Section  1013.19  is  removed  and 
reserved. 

2.  Section  1013.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 01 3.50    Class  prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


§  1013.51a    [Removed] 

3.  Section  1013.51a  is  removed. 

4.  Section  1013.53  is  revised  to  read 
as  follows: 

§  1013.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  price  for  the 
preceding  month. 

PART  1030— MILK  IN  THE  CHICAGO 
REGIONAL  MARKETING  AREA 

§  1030.20    [Removed  and  Reserved] 

1.  Section  1030.20  is  removed  and 
reserved. 

2.  Section  1030.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 030.50    Class  pri  ces. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  SO. 30. 

***** 

§  1 030.51  a    [Removed] 

3.  Section  1030.51a  is  removed. 

4.  Section  1030.53  is  revised  to  read 
as  follows: 

§  1030.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 


PART  1032— MILK  IN  THE  SOUTHERN 
ILLINOIS^ASTERN  MISSOURI 
MARKETING  AREA 

§1032.20    [Removed] 

1.  Section  1032.20  is  removed 

2.  Section  1032.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1032.50    Class  prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  S0.30. 


§  1032.51a    [Removed] 

3.  Section  1032.51a  is  removed. 

4.  Section  1032.53  is  revised  to  read 
as  follows: 

§1032.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1033— MILK  IN  THE  OHIO 
VALLEY  MARKETING  AREA 

§  103X20    [Removed  and  Reserved] 

1.  Section  1033.20  is  removed  and 
reserved. 

2.  Section  1033.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 033.50    Class  and  component  prices. 
***** 

0))  Class  II  price.  The  Class  II  price 
shall  be  the  basic  fonnula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

3.  Section  1033.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)"  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  [b),  to  read  as 
follows:  1 1 

§  1 033.51    Basic  formula  price. 

***** 

4.  Section  1033.53  is  amended  by 
revising  the  introductory  text,  removing 
the  introductory  text  of  paragraph  (a), 
redesignating  para^aph  (a)(1)  as 
paragraph  (a),  revising  paragraph  (b), 
redesignating  paragraph  (aM2)  as 
paragraph  (c).  redesignating  paragraph 
(a)(3)  as  paragraph  (d),  redesignating 
paragraph  (a)(4)  as  paragraph  (e)  and 
redesignating  paragraph  (a)(5)  as 
paragraph  (f).  to  read  as  follows: 

§  1033.53    Announcement  of  class  and 
component  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month,  the  following: 


(b)  The  Class  II  price  for  the  foUowing 

month; 


PART  1036— Max  IN  THE  EASTERN 
OHIO-WESTERN  PENNSYLVANU 
MARKETING  AREA 

§1036.20    [Removed  and  Reserved) 

1.  Section  1036.20  is  removed  and 
reserved. 

2.  Section  1036.50  is  amended  by 
re\'ising  paragraph  (b)  to  read  as  foUows: 

§  1 036.50    Class  and  component  prices. 

***** 

(b)  Class  II  price.  The  Qass  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


§  1036.51a    [Removed] 

3.  Section  1036.51a  is  removed. 

4.  Section  1036.53  is  amended  by 
revising  the  introductory  text,  removing 
the  introductory  text  of  paragraph  (a), 
redesignating  paragraph  (a)(1)  as 
paragraph  (a),  revising  paragraph  (b), 
redesignating  paragraph  (a)(2)  as 
paragraph  (c).  redesignating  paragraph 
(a)(3)  as  paragraph  (d).  redesignating 
paragraph  {a)(4)  as  paragraph  (e)  and 
redesignating  paragraph  (a)(5)  as 
paragraph  (fl,  to  read  as  follows: 

§1036.53    Announcement  of  class  and 
component  prices. 

The  market  administrator  shall 
announce  pubUcJy  on  or  before  the  fifth 
day  of  each  month,  the  following: 

(b)  The  Class  II  price  for  the  following 
month: 


PART  1040-MILK  IN  THE  SOUTHERN 
MICHIGAN  MARKETING  AREA 

§  1040.21    [RemovMQ 

1.  Section  1040.21  is  removed. 

2.  Section  1040.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 040.50    Class  prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


§  1040.51a    [Remov«d) 

3.  Section  1040.51a  is  removed. 

4.  Section  1040.53  is  revised  to  read 
as  follows: 

§  1 040.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 


month,  and  the  Class  lU  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1044— MILK  IN  THE  MICHKUN 
UPPER  PENINSULA  MARKETING 
AREA 

§1044.20    [Removwl  and  RMervMQ 

1.  Section  1044.20  is  removed  and 
reserved. 

2.  Section  1044.22  is  amended  by 
revising  paragraph  (iJClMi)  and  removing 
paragraph  (i){3).  to  read  as  follows: 

§  1 044.22    Additional  duties  of  the  marttet 
administrator. 

***** 
(i)*  .  * 
(1).  *  * 

(i)  The  Class  I  price  and  Class  n  price 
for  the  following  month; 

•  •        »        •        * 

3.  Section  1044.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows; 

§1044.50    Class  prices. 

•  *         •         •        • 

(b)  Class  n  price.  The  Class  II  price 
shall  be  the  basic  formida  price  for  the 
second  preceding  month  plus  $0.30. 

•  •        •        •        • 

4.  Section  1044.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)"  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b).  to  read  as 
follows: 

§1044.51    Basic  formula  price. 


PART  1046— MILK  IN  THE 

LOUISVILLE-LEXiNGTON-EVANSVILLE 
MARKETING  AREA 

§1046.20    [Removed] 

1.  Section  1046.20  is  removed. 

2.  Section  1046.50  is  amended  by 

revising  paragraph  fb)  to  read  as  follows: 

§1046.50    Class  prices. 

•        *        *        •        • 

(b)  Class  n  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 
***** 

§  1046.51a    [Removed] 

3.  Section  1046.51a  is  removed. 

4.  Section  1046.53  is  revised  to  read 
as  follows: 

§  1046.53    Announcement  of  dass  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Qass  I  price  and 
the  Class  n  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 
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PART  104»-MILK  IN  THE  INDIANA 
MARKETING  AREA 

§  1049.20    [Removed] 

1.  Section  1049.20  is  removed. 

2.  Section  1049.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 049.50    Class  and  component  prices. 

***** 

(b)  Class  n  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

§  1 049.51  a    [Removed] 

3.  Section  1049.51a  is  removed. 

4.  Section  1049.53  is  amended  by 
revising  the  introductory  text,  removing 
the  introductory  text  of  paragraph  (a), 
redesignating  paragraph  (a)(1)  as 
paragraph  (a),  revising  paragraph  (b), 
redesignating  paragraph  (a)(2)  as 
paragraph  (c),  redesignating  paragraph 
(a)(3)  as  paragraph  (d),  redesignating 
paragraph  (a)(4)  as  paragraph  (e)  and 
redesignating  paragraph  (a)(5)  as 
paragraph  (f),  to  read  as  follows: 

§  1049.53    Announcement  of  class  and 
component  prices. 

The  market  administrator  shall 
annoimce  publicly  on  or  before  the  fifth 
day  of  each  month,  the  following: 

***** 

(b)  The  Class  II  price  for  the  following 
month; 


PART  1050-MILK  IN  THE  CENTRAL 
ILLINOIS  MARKETING  AREA 

§1050.20    [Removed] 

1.  Section  1050.20  is  removed. 

2.  Section  1050.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1050.50    Class  prices. 

***** 

(b)  Class  n  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

§  1050.51a    [Removed] 

3.  Section  1050.51a  is  removed. 

4.  Section  1050.53  is  revised  to  read 
as  follows: 

§  1 050.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  n  price  for  the  following 
month,  and  the  Class  III  price  for  the 
preceding  month. 


PART  1064— MILK  IN  THE  GREATER 
KANSAS  CITY  MARKETING  AREA 

§1064.20    [Removed] 

1.  Section  1064.20  is  removed. 

2.  Section  1064.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1064.50    Class  prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  S0.30. 


§  1 064.51  a    [Removed] 

3.  Section  1064.51a  is  removed. 

4.  Section  1064.53  is  revised  to  read 
as  follows: 

§  1 064.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  price  for  the 
preceding  month. 

PART  1065-MILK  IN  THE  NEBRASKA- 
WESTERN  IOWA  MARKETING  AREA 

§1065.20    [Removed] 

1.  Section  1065.20  is  removed. 

2.  Section  1065.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 065.50    Class  prices. 

***** 

(b)  Class  11  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


§1065.518    [Removed] 

3.  Section  1065.51a  is  removed. 

4.  Section  1065.53  is  revised  to  read 
as  follows: 

§  1065.53    Announcement  of  class  prices. 

The  market  administrator  shall 
amiounce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  m  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1068— MILK  IN  THE  UPPER 
MIDWEST  MARKETING  AREA 

§1068.20    [Removed] 

1.  Section  1068.20  is  removed. 

2.  Section  1068.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 068.50    Class  prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


§  1 068.51  a    [Removed] 

3.  Section  1068.51a  is  removed. 

4.  Section  1068.53  is  revised  to  read 
as  follows: 

§1068.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  pubUcly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1075— MILK  IN  THE  BLACK 
HILLS,  SOUTH  DAKOTA  MARKETING 
AREA 

§  1075.20    [Removed] 

1.  Section  1075.20  is  removed. 

2.  Section  1075.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1075.50    Class  prices. 

»         »         *         «         * 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

***** 

3.  Section  1075.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)"  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b),  to  read  as 
follows: 

§  1075.51    Basic  formula  price. 

***** 

4.  Section  1075.53  is  revised  to  read 
as  follows: 

§  1075.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  price  for  the 
preceding  month. 

PART  1076— MILK  IN  THE  EASTERN 
SOUTH  DAKOTA  MARKETING  AREA 

§1076.20    [Removed] 

1.  Section  1076.20  is  removed. 

2.  Section  1076.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1076.50    Class  prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


§  1076.51a    [Removed] 

3.  Section  1076.51a  is  removed. 

4.  Section  1076.53  is  revised  to  read 
as  follows: 

§1076.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
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day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  price  for  the 
preceding  month. 

PART  1079— MILK  IN  THE  IOWA 
MARKETING  AREA 

§1079.20    [Removed] 

1.  Section  1079.20  is  removed. 

2.  Section  1079.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1079.50    Class  prices. 

'         *        *        »        » 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


§  1079.51a    [Removed] 

3.  Section  1079.51a  is  removed. 

4.  Section  1079.53  is  revised  to  read 
as  follows:      i  I 

§1079.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  pubhcly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and. 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1093— MILK  IN  THE  ALABAMA- 
WEST  FLORIDA  MARKETING  AREA 

§1093.20    [Removed] 

1.  Section  1093.20  is  removed. 

2.  Section  1093.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1093.50    Class  prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

*»'*'*» 

§  1093.51a    [Removed] 

3.  Section  1093.51a  is  removed. 

4.  Section  1093.53  is  revised  to  read 
as  follows: 

§  1093.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  price  for  the  preceding  month. 

PART  1094— MILK  IN  THE  NEW 
ORLEANS-MISSISSIPPI  MARKETING 
AREA 

§1094.20    [Removed] 

1.  Section  1094.20  is  removed. 

2.  Section  1094.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§l1)&4.50    Class  prices. 


(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 

•        »         *        .        , 

§1094.513    [Removed] 

3.  Section  1094.51a  is  removed. 

4.  Section  1094.53  is  revised  to  read 
as  follows: 

§  1 094.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1096-MILK  IN  THE  GREATER 
LOUISIANA  MARKETING  AREA 

§1096.20    [Removed] 

1.  Section  1096.20  is  removed. 

2.  Section  1096.50  is  amended  by 
revising  paragraph  (b)  to  read  as  fallows: 

§1096.50    Class  prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  S0.30. 

*,*••» 

§1096.513    [Removed] 

3.  Section  lG96.51a  is  removed. 

4.  Section  1096.53  is  revised  to  read 
as  follows: 

§  1096.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1106— MILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

§1106.20    [Removed] 

1.  Section  1106.20  is  removed. 

2.  Section  1106.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1106.50    Class  prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1108— MILK  IN  THE  CENTRAL 
ARKANSAS  MARKETING  AREA 

§1108.20    [Removed] 

1.  Section  1108.20  is  removed. 

2.  Section  1108.50  is  amended  bv 
revising  paragraph  (b)  to  read  as  follows: 

§1108.50    Class  prices. 

***** 

(b)  Class  II price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  S0.30. 


§1106.513    [Removed] 

3.  Section  1106.51a  is  removed. 

4.  Section  1106.53  is  revised  to  read 
as  follows: 

§  1 106.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 


§1108.513    [Removed] 

3.  Section  1108.51a  is  removed. 

4.  Section  1108.53  is  revised  to  read 
as  follows: 

§1108.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1124— MILK  IN  THE  PACIFIC 
NORTHWEST  MARKETING  AREA 

1.  Section  1124.19  is  revised  to  read 
as  follows: 

§1124.19    Butterfat  differentiel. 

The  butterfat  differential  is  the     • 
number  that  results  from  subtracting  the 
computation  in  paragraph  (b)  of  this 
section  from  the  computation  in 
paragraph  (a)  of  this  section  and 
rounding  to  the  nearest  one-tenth  cent: 

(a)  Multiply  0.138  Umes  the  monthly 
average  Chicago  Mercantile  Exchange 
Grade  A  (92-score)  butter  price  as 
reported  by  the  Dairy  Division; 

(b)  Multiply  0.0028  times  the  average 
price  per  hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month. 

2.  Section  1124.50  is  amended  by 
revising  the  references  in  paragraphs  (e) 
and  (0(2)  from  "§  1124.19(e)"  to 
"§  1124.19"  and  revising  paragraph  (b) 
to  read  as  follows: 

§  1 1 24.50    Class  3nd  component  prices. 

•         *         •         •         » 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  S0.30. 

***** 

3.  Section  1124.51  is  amended  by 
revising  the  section  heading,  removing 
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the  paragraph  designation  "(a)"  and 
revising  the  reference  in  that  paragraph 
from  "§  1124.19(e)"  to  "§1124.19".  and 
by  removing  paragraph  (b),  to  read  as 
follows: 

§  11 24.51    Basic  fonnula  price. 

*  •         •         •         * 

4.  Section  1124.53  is  amended  by 
revising  piu-agraph  (a),  removing 
paragraph  (b),  and  redesignating 
paragraph  (c)  as  paragraph  (b),  to  read 
as  follows: 

§  11 24^    Announcement  of  class  and 
component  prices. 

«         •         *         *         * 

(a)  On  or  before  the  5th  day  of  each 
month,  the  Class  I  price  and  the  Class 

II  price  for  the  following  month,  and  the 
Class  III  and  Class  III-A  price  for  the 
preceding  month. 

*  •        •        *        • 

5.  In  §  1124.75  (a)(2)(i).  the  reference 
to  "§  1124.19(e)"  is  revised  to  read 

•§1124.19". 

PART  1126— MILX  IN  THE  TEXAS 
MARKETING  AREA 

§  11 26.20    [Removed  and  Reserved] 

1.  Section  1126.20  is  removed  and 
reserved. 

2.  Section  1126.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1126.50    Class  prices. 

*  *         *         •         • 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


§  1 126.51a    [Ramovecq 

3.  Section  1126.51a  is  removed. 

4.  Section  1126.53  is  revised  to  read 
as  follows: 

§1126.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  ni  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1131— MILK  IN  THE  CENTRAL 
ARIZONA  MARKETING  AREA 

§1131.20    [Removed  and  Reserved] 

1.  Section  1131.20  is  removed  and 
reserved. 

2.  Section  1131.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1131.50    Class  prices. 

*        •        •        •        » 

(b)  Class  II  price.  The  Class  U  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  SO. 30. 


§  1131.51a    [Ratnoved] 

3.  Section  1131.51a  is  removed. 

4.  Section  1131.53  is  revised  to  read 
as  follows: 

§  1 1 31 .53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
A  prices  for  the  preceding  month. 

PART  1134— MILK  IN  THE  WESTERN 
COLORADO  MARKETING  AREA 

§1134.19    [Removed  and  Reserved] 

1.  Section  1134.19  is  removed  and 
reserved. 

2.  Section  1134.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follo\v^: 

§1134.50    Class  prices. 

*         *         »         •         « 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


§  1134.51a    [Removed] 

3.  Section  1134.51a  is  removed. 

4.  Section  1134.53  is  revised  to  read 
as  follows: 

§  1 1 34.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  price  for  the 
preceding  month. 

PART  1 135— MILK  IN  THE 
SOUTHWESTERN  IDAHO-EASTERN 
OREGON  MARKETING  AREA 

1.  Section  1135.19  is  revised  to  read 
as  follows: 

§  1 1 35.1 9    Butterfat  differential. 

The  butterfat  differential  is  the 
number  that  results  from  subtracting  the 
computation  in  paragraph  (b)  of  this 
section  from  the  computation  in 
paragraph  (a)  of  this  section  and 
rounding  to  the  nearest  one-tenth  cent: 

(a)  Multiply  0.138  times  the  monthly 
average  Chicago  Mercantile  Exchange 
Grade  A  (92-score)  butter  price  as 
reported  by  the  Dairy  Division; 

(b)  Multiply  0.0028  times  the  average 
price  per  hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month. 

2.  Section  1135.50  is  amended  by 
revising  the  references  in  paragraphs  (e) 
and  (0(2)  from  '§  1135.19(e) '  to 
"§1135.19"  and  revising  paragraph  (b) 
to  road  as  follows: 


§  1 135.50    Class  and  component  prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0..30. 

***** 

3.  Section  1135.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)"  and 
revising  the  reference  in  that  paragraph 
from  "§  1135.19(e)"  to  "§1135.19".  and 
by  removing  paragraph  (b),  to  read  as 
follows: 

§  1 135.51    Basic  formula  price. 

***** 

4.  Section  1135.53  is  amended  by 
revising  paragraph  (a),  removing 
paragraph  (b),  and  redesignating 
paragraph  (c)  as  paragraph  (b),  to  read 
as  follows: 

§  1 1 35.53    Announcement  of  class  and 
component  prices. 

***** 

(a)  On  or  before  the  5th  day  of  each 
month,  the  Class  I  price  and  the  Class 

II  price  for  the  following  month,  and  the 
Class  III  and  Class  III-A  prices  for  the 
preceding  month. 
***** 

5.  In  §  1135.74(b)(2)(i)  and  (ii),  the 
references  to  "§  1135.19(e)"  are  revised 
to  read  "§1135.19". 

PART  1137— MILK  IN  THE  EASTERN 
COLORADO  MARKETING  AREA 

§  1 137.19    [Removed  and  Reserved] 

1.  Section  1137.19  is  removed  and 
reserved. 

2.  Section  1137.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 1 37.50    Class  prices. 

*         »         *         *         * 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $0.30. 


§  1137.51a    [Removed] 

3.  Section  1137.51a  is  removed. 

4.  Section  1137.53  is  revised  to  read 
as  follows: 

§  1 137.53    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  followiiig 
month,  and  the  Class  III  price  for  the 
preceding  month. 

PART  1138— MILK  IN  THE  NEW 
MEXICO-WEST  TEXAS  MARKETING 
AREA 

§  1 1 38.20    [Removed  and  Reserved] 

1.  Section  1138.20  is  removed  and  * 
reserved. 
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2.  Section  1138.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1138.50    Class  prices. 

*         *         «         •         « 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  SO. 30. 


§  1 138.52    [Rwnoved  and  Reserved] 

3.  Section  1138.52  is  removed  and 
reserved. 

4.  Section  ^138.54  is  revised  to  read 
as  follows: 

§  1 138.54    Announcement  of  class  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  and 
the  Class  II  price  for  the  following 
month,  and  the  Class  III  and  Class  III- 
.■\  price  for  the  preceding  month. 
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PART  1139— MILK  IN  THE  GREAT 
BASIN  MARKETING  AREA 

§  1 1 39.1 9    [Removed  and  Reserved] 

1.  Section  1139.19  is  removed  and 
reserved. 

2.  Section  1139.50  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1139.50    Class  prices  and  component 
prices. 

***** 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  S0.30. 

***** 

3.  Section  1139.51  is  amended  by 
revising  the  section  heading,  removing 
the  paragraph  designation  "(a)"  without 
revising  the  text  of  the  paragraph,  and 
by  removing  paragraph  (b).  to  read  as 
Iblldus: 


§  1 1 39.51    Basic  formula  price. 

***** 

4.  Section  1139.53  is  amended  by 
revising  paragraph  (a),  removing 
paragraph  (b).  and  redesignating 
paragraph  (c)  as  paragraph  (b).  to  road 
as  follows: 

§  1 1 39.53    Announcement  of  class  and 
component  prices. 

***** 

(a)  The  5th  day  of  each  month,  the 
Class  I  price  and  the  Class  II  price  for 
the  following  month. 
***** 

Dated:  January  27,  1995.. 
Patricia  Jensen. 

Acting  Assistant  SecKlan. Marketing  and 
Rt'gulatory- Programs. 
IFR  Doc  9,1-2446  Fik^d  2-l-9.'J:  8:45  iimj 
BILLING  CODE  M10-02-P 


^Si 

s 

= 

S^ 

SB 

1       ^^1 

s 

J 

1              1 
■               1 

1     J 

SB 

5^ 

jjS 

wm^^   m 

i 

— r 

«s 

SS 

s 

J 

£ 

ST     ^ 

=r 

,^^w 

w 

g 

= 

mm 

-- ^_ 

=1 

^ 

J 

1 

1 

1 

■^ 

^•^•^ 

SS 

a_^ 

^ 

1 

:b 

r*^ 

" 

a 

s 

i 

^= 

SS 

c 

1 

.1 

^ 

n 

1 

2^ 

1 

2 

s: 

ssr 

^ 

1 

=^« 

* 

^ 

s 

^B 

s 

f 

r 

f* 

m 

1 

^ 

s 

Thursday 
February  2,  1995 


Part  V 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Part  25  et  al. 

Improved  Flammability  Standards  for 

Materials  Used  in  the  Interiors  of 

Transport  Category  Airplane  Cabins;  Final 

Rule 


6616        Federal  Register  /  Vol.  60,  No.  22  /  Thursday.  February  2.  1995  /  Rules  and  Regulations 


DEPARTMErn*  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  25. 121,  and  135 

[Docltet  No.  26192,  Amendments  Nos.  25- 
83, 121-247  and135-65] 

RiN2120-AD28 

Improved  Flammability  Standards  for 
Materials  Used  in  ttie  Interiors  of 
Transport  Category  Airplane  Cabins 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  These  amendments  clarify 
standards  adopted  in  1986  concerning 
the  flammabiUty  of  components  used  in 
the  cabins  of  certain  transport  category 
airplanes.  This  action  is  being  taken  to 
preclude  costly,  unintended  changes  to 
airplane  interiors.  The  clarifications, 
which  are  applicable  to  air  carriers,  air 
taxi  operators  and  commercial 
operators,  as  well  as  manufacturers  of 
such  airplanes,  will  result  in  more 
appropriate,  consistent  application  of 
those  standards. 
EFFECTIVE  DATE:  March  6.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
L.  Killion,  Manager.  Regulations  Branch, 
ANM-114,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  FAA,  1601  Lind  Avenue 
Southwest,  Renton,  Washington  98055- 
4056;  telephone  (206)  227-2114. 

SUPPLEMENTARY  INFORMATION: 

Background 

These  amendments  are  based  on 
Notice  of  Proposed  Rulemaking  (NPRM) 
90-12,  that  was  published  in  the 
Federal  Register  on  April  12,  1990  (55 
FR  13886). 

As  discussed  in  the  notice. 
Amendments  25-61  and  121-189  (51  FR 
26206.  July  26,  1986)  were  adopted  to 
upgrade  the  flammability  standards  for 
materials  used  in  the  interiors  of 
transport  category  airplanes.  The 
improved  flammability  standards  were 
developed  following  a  research  and 
development  program  managed  and 
conducted  primarily  at  the  FAA 
Technical  Center  in  Atlantic  City,  New 
Jersey,  to  study  aircraft  5re 
characteristics  and  develop  practical 
test  methods.  Among  the  tests 
conducted  at  the  Technical  Center  were 
full-scale  fire  tests  using  the  fuselage  of 
a  mihtary  C-133  conhgured  to  represent 
a  wide-body  jet  transport  airplane.  The 
test  conditions  simulated  representative 
post-crash  external  fuel-fed  fires. 
Numerous  laboratory  tests  were  also 
conducted  to  correlate  possible  material 


qualification  test  methods  with  the  full- 
scale  tests.  As  a  result  of  those  tests,  the 
Ohio  State  University  (OSU)  radiant 
rate-of-heat-release  apparatus  was 
determined  to  be  the  most  suitable  for 
material  qualification.  These  tests  led  to 
the  adoption  of  Amendment  25-61. 

Amendment  25-61  established 
flammability  standards  for  transport 
category  airplanes  with  passenger 
seating  capacities  of  20  or  more  and 
specified  the  test  method  and  Bpparatus 
to  be  used  in  showing  compliance  with 
those  standards.  It  specified  that  interior 
ceiling  and  wall  panels  (other  than 
lighting  lenses),  partitions,  and  the  outer 
surfaces  of  galleys,  large  cabinets  and 
stowage  compartments  (other  ihan 
underseat  stowage  compartments  and 
compartments  for  stowing  small  items 
such  as  magazines  and  maps)  must  meet 
the  new  standards.  As  outlined  in  the 
amendment,  an  average  of  three  or  more 
test  specimens  must  not  exceed  65 
kilowatts  per  square  meter  peak  heat 
release  nor  65  kilowatt  minutes  per 
square  meter  total  heat  release  during 
the  first  two  minutes  of  sample 
exposure  time  (65/65)  when  tested  using 
the  OSU  test  apparatus.  These 
acceptance  criteria  were  chosen  in  order 
to  produce  a  significant  retardation  of 
the  flashover  event  which  controls 
occupant  survivabihty,  as  experienced 
in  the  full-scale  testing.  (Burning  cabin 
materials  give  off  unbumed  gases  that 
collect  in  the  upper  portions  of  the 
cabin.  After  a  very  short  time,  these 
unbumed  gases  are  heated  to  the  point 
where  they  ignite  and  burn 
instantaneously.  iVhen  this  occurs,  the 
temperature  in  the  whole  cabin  becomes 
so  hot  that  survival  is  impossible  for 
anyone  remaining  in  the  cabin.  This 
phenomenon,  known  as  flashover.  also 
makes  further  survival  impossible  by 
consuming  the  oxygen  in  the  cabin.) 

Because  Amendment  25-61  applies 
explicitly  only  to  airplanes  for  which  an 
application  for  type  certificate  is  made 
after  August  20,1986.  Amendment  121- 
189  to  Part  121  of  the  FAR  was  also 
adopted  to  require  operators  of  certain 
other  airplanes  used  in  air  carrier  or 
commercial  service  to  meet  the  new  65/ 
65  standards.  Those  airplanes  must 
meet  the  new  standards  if  they  were 
newly  manufactured  after  August  19, 
1990.  Airplanes  type  certificated  on  or 
after  January  1,  1958,  and  manufactured 
prior  to  August  20,  1990,  must  also 
comply  with  the  new  standards  upon 
the  first  substantially  complete 
replacement  of  the  specified  cabin 
interior  components  on  or  after  the 
latter  date. 

Although  Part  135  was  not  amended 
at  that  time,  air  taxi  and  commercial 
operators  of  large  airplanes  are  required 


to  comply  as  well  because  §  135.169 
incorporated  the  newly  adopted 
provisions  of  Part  121  by  reference. 

At  the  time  the  amendments  were 
adopted,  the  FAA  understood  that  some 
persons  were  planning  to  install 
components  which,  even  though  they 
would  meet  the  previously  existing 
requirements  of  Part  25  for 
flammability,  were  more  flammable 
than  the  components  that  were  in 
general  use  at  that  time.  In  order  to 
preclude  a  possible  degradation  in  the 
flammability  characteristics  of  the  cabin 
interiors.  Amendment  121-189  also 
established  interim  standards  of  100 
kilowatts  per  square  meter  peak  heat 
release  and  100  kilowatt  minutes  p)er 
square  meter  total  heat  release  (100/ 
100).  The  interim  standards  are 
applicable  to  airplanes  manufactured 
during  the  two-year  period  prior  to 
August  20,  1990;  and,  unless  there  is  a 
substantially  complete  replacement  of 
the  specified  cabin  interior  components 
after  August  19,  1990,  they  will  remain 
applicable  to  those  airplanes  as  long  as 
they  are  operated  under  the  provisions 
of  Part  121  or  Part  135.  (If  there  is  a 
substantially  complete  replacement  on 
or  after  August  19,  1990,  the  definitive 
65/65  standards  would  be  applicable.) 
In  addition,  the  interim  standards  are 
also  applicable  to  airplanes  in  which 
there  is  a  substantially  complete 
replacement  of  the  specified  interior 
components  during  that  two-year 
period. 

Prior  to  the  adoption  of  Amendment 
121-189,  §  121.312  required  certain 
airplanes  to  meet  earlier  flammability 
standards  upon  the  first  substantially 
complete  replacement  of  the  cabin 
interior.  (Note  that  this  earlier 
rulemaking  refers  to  a  substantially 
complete  replacement  of  all  cabin 
interior  components,  while  the  later 
rulemaking  refers  to  a  substantially 
complete  replacement  of  the  specified 
interior  components.  Whether  certain 
other  interior  components,  e.g.,  seat 
cushions  and  flooring,  are  replaced  is 
not  relevant  to  whether  there  is  a 
substantially  complete  replacement  in 
the  latter  case.  Also,  the  earlier 
rulemaking  applies  to  all  airplanes 
while  the  later  rulemaking  applies  only 
to  airplanes  with  20  or  more 
passengers.)  This  earlier  requirement  is 
partially  superseded  if  there  is  a 
substantially  complete  replacement  of 
the  interior  components  specified  in 
§  25.853(a-l)  after  August  19,  1988.  It 
does,  however,  remain  applicable 
insofar  as  interior  components  not 
specified  in  §  25.853(a-l)  are  concerned. 
The  earlier  requirement  also  remains 
applicable  to  airplanes  in  which  there 
has  not  been  a  substantially  complete 
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replacement  of  the  cabin  interior  since 
August  19. 1988,  and  to  airplanes  with 
19  or  fewer  passengers. 

The  date  of  manufacture,  as  used  in 
§  121.312,  is  the  date  on  which 
inspection  records  show  that  an 
airplane  is  in  a  condition  for  safe  flight. 
This  is  not  necessarily  the  date  on 
which  the  airplane  is  in  conformity  to 
the  approved  type  design,  or  the  date  on 
which  a  certificate  of  airworthiness  is 
issued,  since  some  items  not  relevant  to 
safe  flight,  such  as  passenger  seats,  may 
not  be  installed  at  that  time.  It  could  be 
earlier,  but  would  be  no  later  than  the 
date  on  which  the  first  flight  of  the 
airplane  occurs. 

For  reasons  discussed  in  the  preamble 
to  that  amendment.  Amendment  25-66 
was  adopted  (53  FR  37542.  September 
27.  1988)  to  make  minor  refinements  in 
the  test  procedures  and  apparatus 
required  to  show  comphance  with  the 
standards  adopted  by  Amendment  25- 
61  and  to  add  a  requirement  for  smoke 
testing.  /Smendment  121-198.  which 
was  adopted  at  the  same  time,  added  a 
provision  allowing  deviations  to  be 
granted  for  certain  components. 

In  the  preamble  to  Amendment  25- 
61.  the  FAA  noted  that  the  new  heat 
release  standards  apply  to  all  large- 
surface  cabin  interior  components,  such 
as  sidewalls.  ceilings,  bins  and 
partitions,  and  galley  stmctiues.  It  was 
also  noted  that  the  new  staiuiards  do  not 
apply  to  smaller  items  because  their 
small  masses  would  preclude  significant 
contributions  to  the  total  heat  release  in 
the  cabin  area.  The  FAA  has  received  a 
number  of  requests  for  clarification  as  to 
the  maximum  size  a  component  may  be 
without  having  to  comply  with  the  new 
heat  release  standards. 

The  distinction  between  parts  with 
large  surface  areas,  which  must  meet  the 
new  standards,  and  those  with  smaller 
surface  areas  is  very  difficult  because  of 
the  size  of  the  cabin  and  other  factors 
that  may  vary  from  one  airplane  to 
another.  For  example,  a  specific 
component  might  be  insignificant  when 
installed  in  a  large  wide-body  airplane 
because  it  would  make  a  minor 
contribution  to  the  overall  flammability 
of  the  area  of  the  cabin  in  whicJi  it  is 
installed.  On  the  other  hand,  it  might 
represent  a  major  contribution  when 
installed  in  a  smaller  transport  category 
airplane.  The  proximity  of  the 
component  to  a  potential  source  of  fire, 
such  as  an  exit  or  galley,  is  also  a 
consideration.  It  is  not  possible  to  cite 
a  specific  size  that  will  apply  in  all 
installations;  however,  as  a  general  rule, 
components  with  exposed-surface  areas 
of  one  square  foot  or  less  may  be 
considered  small  enough  that  they  do 
not  have  to  meet  the  new  standards. 


Components  with  exposed-siu-face  areas 
greater  than  two  square  feet  may  be 
considered  large  enough  that  they  do 
have  to  meet  the  new  standards.  Those 
with  cxp>osed-surfac8  areas  greater  than 
one  square  foot,  but  less  than  two  square 
feet,  must  be  considered  in  conjunction 
with  the  areas  of  the  cabin  in  which 
they  are  installed  before  a  determination 
could  be  made. 

Discussion 

Since  the  time  Amendments  25-€l 
and  121-189  were  adopted,  the  FAA 
became  aware  of  four  areas  in  which  the 
wording  of  the  new  rules  does  not 
clearly  reflect  the  intent  of  the  agency  as 
discussed  in  the  preamble  to  those 
amendments.  Because  the  new  rules  do 
not  clearly  reflect  the  intent  in  those 
areas  and  because  the  comments  that 
were  received  may  have  been  based  on 
the  intent,  as  expressed  in  the 
preambles,  rather  than  the  literal 
wording  of  the  rules,  the  following 
clarifications  were  proposed  in  Notice 
90-12. 

Cabin  windows  and  clear  vision 
panels  in  cabin  partitions:  The  preamble 
to  Amendments  25-61  and  121-189 
states.  "The  new  flammabiUty  standards 
do  hot  apply  to  transparent  or 
translucent  components  such  as  lenses 
used  in  interior  lights  and  illuminated 
signs,  and  window  anti-scratch  panels, 
because  of  the  lack  of  materials  which 
will  meet  the  flammabiUty  standards 
and  still  have  the  light  trainsmissibility 
characteristics  which  are  vita)  in 
emergency  situations."  Although  not 
specifically  mentioned  in  the  earUer 
rulemaking,  transparent  panels  are 
sometimes  inserted  in  cabin  partitions 
to  enhance  cabin  safety.  For  example, 
they  are  sometimes  used  to  provide 
seated  fUght  attendants  a  clear, 
unobstructed  view  of  the  cabin  or  to 
provide  passengers  a  view  of  an  exit  as 
an  aid  to  an  emergency  evacuation.  As 
in  the  case  of  Ughting  lenses  and 
windows,  the  need  for  transparent 
partition  panels  that  enhance  cabin 
safety  outweighs  the  increased  safety 
provided  by  components  that  meet  the 
new  flammability  standards  considering 
the  small  area  such  transparencies 
would  involve.  In  order  to  preclude 
confusion  concerning  the  apphcability 
of  the  standards  to  such  transparent  or 
translucent  panels,  §  25.853(a-l)  (1)  and 
(2)  were  proposed  to  read,  "Interior 
ceiling  and  wall  panels,  other  than 
lighting  lenses  and  windows,"  and. 
"Partitions,  other  than  transparent 
panels  needed  to  enhance  cabin  safety." 
respectively.  The  maximum  size  of  a 
transparent  panel  would,  of  course,  be 
limited  to  that  which  is  actually  needed 
to  enhance  cabin  safety. 


It  was  noted  that  the  FAA  would 
consider  further  rulemaking  to  require 
those  components  to  meet  die  new 
flammability  standards  should  materials 
capable  of  meeting  the  new 
flammability  standards  and  having  the 
necessary  light  transmissibility 
characteristics  for  use  as  windows,  etc.. 
be  developed  later. 

Galleys:  As  currently  worded. 
§  25.853(a-l)  states  that  the  new 
flammability  standards  apply  to  the 
"outer  surfaces  of  galleys."  this  phrase 
was  intended  to  miake  an  exception  for 
the  interior  surfaces  of  galley  cabinets, 
etc..  that  would  not  be  exposed  to  a 
cabin  fire.  It  is  ambiguous,  however, 
because  most  galleys  are  not  isolated 
from  the  main  cabin  by  a  door.  While 
one  might  consider  the  surfaces  of  a 
galley  working  are  to  be  "inner 
surfaces."  they  are  actually  outer 
surfaces  in  most  installations  in  the 
sense  that  they  could  be  exposed  to  a 
cabin  fire.  In  addition,  the  inner  walls 
of  the  galley  cart  cavity  or  standard 
container  cavity  may  also  be  exposed  on 
some  lightly  loaded  flights  when  there 
is  not  a  full  complement  of  carts  or 
containers  on  board.  In  order  to 
preclude  any  confusion  in  this  regard,  it 
was  proposed  that  §25.853(a-l)  would 
be  amended  to  clarify  that  any  galley 
surface  exposed  to  the  passenger  cabin 
must  meet  the  new  standards. 

Isolated  compartments:  UnUke 
previously  existing  paragraphs  (a)  and 
(b)  of  §  25.853.  the  new  flammability 
standards  of  paragraph  (a-1)  were 
intended  to  apply  only  to  the  passenger 
cabin  ainl  not  to  compartments  that  are 
isolated  from  the  passenger  cabin.  Due. 
however,  to  the  organization  of 
§  25.853(a-l).  if  taken  literally,  the  new 
standards  also  pertain  to  each 
compartment  occupied  by  crew 
(including  cme  occupied  only  on  a 
temporary  basis)  or  passengers 
regardless  of  whether  the  particular 
compartment  is  isolated  fi^m  the 
passenger  cabin. 

Neither  the  research  and  development 
program  nor  the  regulatory  evaluations 
on  which  the  new  flammability 
standards  were  based  considered  that 
compartments  isolated  from  the 
passenger  cabin  (or  cabins  in  the  case  of 
airplanes  with  passenger  cabins  located 
on  two  different  decks)  would  have  to 
comply  with  the  new  standards.  UnUke 
most  galleys  located  in  the  main  cabin, 
remote  galleys  and  other  compartments, 
such  as  lavatories,  pilot  compartments 
and  crew  rest  or  sleeping  areas,  are 
generally  isolated  from  the  passenger 
cabin  by  at  least  a  door.  In  some 
instances,  they  are  located  on  separate 
decks.  They  would,  therefore,  not  be 
exposed  to  a  cabin  fire  until  well  after 
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flashover  had  occurred  in  the  cabin  and 
egress  was  no  longer  possible.  Should 
an  external  fire  enter  the  airplane  at  one 
of  those  compartments,  the  flammability 
of  the  materials  used  in  them  would  not 
directly  affect  the  cabin  due  to  their 
isolation.  As  stated  in  the  earlier 
rulemaking,  the  new  standards  address 
a  post-crash,  external  fuel-fed  fire 
situation.  With  the  exception  of  the 
pilot  compartment,  it  can  be  assumed 
that  such  compartments  would  not  be 
occupied  by  passengers  or 
crewmembers  during  a  post-crash 
situation. 

Although  the  rulemaking  was 
undertaken  to  address  a  post-crash 
scenario,  there  is  also  the  question  of 
whether  or  not  requiring  the  lavatories 
to  meet  the  new  flammability  standards 
would  enhance  safety  significantly  in 
the  event  a  fire  originated  in  a  lavatory 
during  flight.  This  question  is 
particularly  pertinent  in  light  of  the 
recently  adopted  ban  oh  smoking  on 
domestic  airline  flights.  Although  some 
persons  might  be  more  tempted  to 
smoke  illicitly  in  a  lavatory  during  such 
flights,  the  lavatory  smoke  detector 
required  by  recently  adopted 
Amendment  121-185  (50  PR  12726, 
March  29,  1985)  serves  as  a  deterrent 
and  provides  warning  of  illicit  smoking 
to  the  crew.  In  addition,  the  new 
standards  would  not  apply  to  many  of 
the  components  in  a  lavatory  due  to 
their  small  size.  The  doors  and  most 
sidewalls  have  to  meet  the  new 
standards  regardless  of  whether  the  new 
standards  are  applicable  to  lavatories 
because  their  outer  sides  also  form 
surfaces  of  the  passenger  cabin.  Some 
portions  of  the  lavatory  are  generally 
constructed  of  fireproof  stainless  steel 
due  to  functional  considerations. 
Requiring  the  few  remaining  large 
components  to  meet  the  new  standards 
would  have  very  little  impact  on  the 
overall  flammability  of  the  lavatory  and 
would  not  significantly  enhance  safety 
in  the  event  of  an  inflight  fire. 

Pilot  compartments  are  generally 
isolated  from  the  passenger  cabin  by  a 
bulkhead  and  door.  Although  they  are 
obviously  occupied  full-time,  requiring 
them  to  meet  the  new  standards  would 
not  significantly  enhance  safety  in  the 
event  of  an  inflight  fire  for  essentially 
the  same  reasons.  Pilot  compartments 
are  generally  constructed  of  many  small 
components  which  would  not  have  to 
meet  the  new  standards  due  to  their 
small  size.  The  bulkhead  and  entry  door 
have  to  meet  the  new  standards 
regardless  of  whether  they  are 
applicable  to  the  pilot  compartment 
because  the  aft  sides  of  those 
components  also  form  surfaces  of  the 
passenger  cabin.  As  in  the  case  of  the 
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lavatories,  requiring  the  few  remaining 
large  components  to  meet  the  new 
standards  would  have  very  little  impact 
on  the  overall  flammability  of  the  pilot 
compartment.  Although  there  is  no 
smoke  detector  required,  a  fire  would  be 
detected  immediately  by  the  flight 
crewmembers.  In  addition,  at  least  one 
hand  fire  extinguisher  must  be 
conveniently  located  in  the  pilot 
compartment  in  accordance  with 
§25.851. (a)(6). 

In  view  of  these  considerations,  it  was 
proposed  that  §  25.853  would  be 
amended  to  clarify  that  compartments 
that  are  isolated  fi-om  the  cabin  need  not 
meet  the  standards.  Sidewalls.  doors 
etc..  that  separate  such  compartments 
from  the  passenger  cabin  would,  of 
course,  have  to  meet  the  new  standards 
because  their  outer  sides  also  form 
surfaces  of  the  passenger  cabin. 

Galley  carts  and  other  rotatable  galley 
equipment:  The  earlier  rulemaking 
contained  the  statement,  "Service  items, 
such  as  pillows  or  blankets,  magazines, 
food,  and  alcoholic  beverages,  are  not 
part  of  the  certification  process  and 
would  not  have  to  meet  the  new 
flammability  standard."  Galley  carts  are 
considered  to  be  service  items;  however, 
unlike  the  items  cited  in  the  preamble 
statement,  they  are  generally  approved 
as  part  of  the  airplane  type  design. 
Although  the  new  flammability 
standards  do  not  apply  expressly  to 
galley  carts,  it  was  intended  that  they 
would  apply  imphcitly  to  the  extent 
that,  when  stowed,  the  galley  carts  form 
exterior  surfaces  of  the  galley.  Typically, 
at  least  one  end  of  each  cart  remains 
exposed  and  forms  a  galley  surface 
while  the  cart  is  stowed.  In  addition  to 
galley  carts,  these  are  galley  standard 
containers  used  for  various  meal 
courses,  beverages,  plates,  etc..  that  also 
form  galley  surfaces  when  stowed. 

Operators  have  pointed  out  that  galley 
carts  are  removable  ite.ms  that  are 
rotated  from  one  airplane  to  another 
with  each  flight.  In  diis  regard,  they 
note  that  their  fleets  will  include  older 
airplanes  that  are  not  required  to  meet 
the  new  standards,  as  well  as  new 
airplanes  (or  airplanes  in  which  the 
interiors  have  been  replaced)  that  will 
be  required  to  meet  the  new  standards. 
They  further  note  that  the  carts  are 
loaded  before  a  flight  by  persons, 
usually  independent  caterers,  who  have 
no  way  of  knowing  whether  or  not  the 
airplane  that  will  be  used  on  a 
particular  flight  is  required  to  meet  the 
new  standards.  Unless  all  existing 
noncomplying  galley  carts  are  replaced 
with  galley  carts  that  meet  the  new 
standards,  there  is  no  practical  means  to 
ensure  that  galley  carts  meeting  the  new 
standards  will  be  loaded  on  the 


airplanes  that  are  required  to  have  them. 
It  is  estimated  that  there  are  now 
approximately  125,000  galley  carts  in 
use  with  the  U.S.  air  carrier  fleet. 
Typically,  the  cost  per  cart  ranges  from 
$800  to  $3,500;  and  the  service  life  is 
about  eight  to  ten  years.  While  it  is 
feasible  to  replace  the  existing  carts  on 
an  attrition  basis,  it  would  be 
impractical  to  produce  enough  galley 
carts  meeting  the  new  standards  in  time 
to  meet  the  established  deadlines.  In 
addition,  such  immediate  replacement 
would  be  very  costly.  The  operators 
note  that  they  would  have  commented 
accordingly  had  they  not  believed  that, 
as  service  items,  galley  carts  did  not 
have  to  meet  the  new  standards. 

The  galley  standard  containers  are 
also  rotated  from  airplane  to  airplane: 
and  they,  too,  are  filled  prior  to  the 
flight  by  persons  who  have  no  way  of 
knowing  whether  the  airplane  that  will 
be  used  on  the  flight  is  one  required  to 
meet  the  new  standards.  While  the  cost 
of  each  galley  standard  container  would 
be  less  than  that  of  a  beverage  cart, 
replacing  the  entire  inventory  of 
containers  would  be  very  costly. 

Although  it  was  intended  that  the 
exposed  surfaces  of  stowed  galley  carts 
and  standard  containers  should  meet 
the  new  standards,  the  FAA  has 
concluded,  upon  further  review,  that  it 
was  not  clearly  stated  that  the  galley 
carts  and  containers  would  be  required 
to  comply.  The  FAA  does,  however, 
consider  that  the  exposed  surfaces  of 
stowed  galley  carts  and  standard 
containers  must  ultimately  meet  the 
new  flammability  standards.  It  was. 
therefore,  proposed  that  §  25.853(a-l) 
would  be  amended  to  specifically 
require  the  exposed  surfaces  of  those 
components  to  meet  the  new  standards. 

The  FAA  concurs  that  unless  all  carts 
and  containers  are  replaced,  it  would  be 
extremely  difficult  to  ensure  that  galley 
carts  and  standard  containers  meeting 
the  new  standards  are  loaded  on  the 
airplanes  that  are  required  to  meet  them. 
Furthermore,  the  immediate 
replacement  of  all  galley  carts  and 
standard  containers  would  be 
logistically  impossible  and  would 
present  an  unreasonable  economic 
burden.  If.  on  the  other  hand,  galley 
carts  and  standard  containers  that  meet 
the  new  standards  are  acquired  at  a  rate 
commensurate  with  the  rate  at  which 
new  airplanes  are  acquired  (and 
interiors  of  older  airplanes  are 
replaced),  it  can  be  assumed  that  the 
overall  level  of  safety  of  the  air  carrier 
fleet  will  not  be  adversely  affected  by 
intermixing  carts  and  containers 
complying  with  the  new  standards  with 
those  that  do  not.  The  small  decrement 
of  safety  that  would  be  suffered  due  to 


the  use  of  noncomplying  carts  and 
containers  in  aii  airplane  that  must  meet 
the  new  standards  would  be 
compensated  by  an  increment  of  .safety 
enjoyed  due  to  the  use  of  complying 
carts  and  containers  in  another  airplane 
that  is  not  required  to  meet  them.  It  was. 
therefore,  proposed  that  §  121.312 
would  be  amended  to  allow  such 
intermixing  of  galley  carts  and  standard 
containers,  provided  that  all  carts  and 
containers  manufactured  after  a 
specified  date  meet  the  new  standards. 

Other  changes:  Certain  minor 
refinements  in  the  test  apparatus  and 
procedures  were  identified;  and  it  was 
proposed  that  Appendix  F  of  Part  25, 
including  the  associated  figures,  would 
be  revised  accordingly.  The  proposed 
refinements  would  not  preclude  the  use 
of  materials  previously  found  to  be 
acceptable  under  the  new  standards;  nor 
enable  the  use  of  materials  previously 
found  unacceptable;  however,  they 
would  improve  the  repeatability  of  test 
results  from  one  test  run  to  another  and 
from  one  laboraton,'  to  another.  Other 
minor  nonsubstantive  editing  changes 
would  be  made  for  consistency  in  style. 
Nonsubstantive  editing  changes  would 
also  be  made  to  §  25.853  for  clarity. 

It  was  also  proposed  that  the 
organization  and  language  of 
§  121.312(a)  would  be  revised  for 
clarity. 

As  noted  above.  Part  135  was  not 
amended  at  the  time  the  new  standards 
were  adopted;  however,  they  are  equally 
applicable  to  Part  135  operators  because 
S  135.169(a)  incorporates  the  provisions 
of «» 121.312  by  cross  reference.  Since 
that  time,  it  has  come  to  the  attention  of 
the  FAA  that  the  practice  of 
incorporating  certain  provisions  of  Part 
121  in  Part  135  by  cross  reference  mav 
cause  confusion,  In  order  to  preclude 
any  confusion  in  this  regard,  it  was 
proposed  that  Part  135  would  be 
amended  to  include  the  new  standards 
explicitly  rather  than  by  reference. 
Because  Part  135  operators  are  already 
required  to  meet  these  standards  due  to 
the  incorporation  by  cross  reference, 
this  change  would  not  place  any 
additional  burden  on  any  person. 
The  reference  to  "November  26. 
1087"  in  §  121.312(b)  is  no  longer 
relevant  because  that  date  has  already 
passed.  It  would,  therefore,  be  removed 
for  simplification.  The  redundant 
reference  to  Appendix  F  of  Part  25 
would  also  be  removed  from 
*)  121.312(b)  for  sdmplification  and 
consistency  with  the  editorial  stvle  used 
in  S  121.312(a).  (Appendix  F.  Part  II,  is 
incorporated  by  cross  reference  in 
S  25.853(c);  and  Appendix  F.  Part  IV.  is 
incorporated  by  cross  reference  in 
!!t25.853(a-l).)      . 


Since  the  time  Notice  90-12  was 
issued.  Amendment  25-72  was  adopted 
(55  FR  29756.  July  20.  1990).  Although 
no  substantive  changes  to  §25.853  were 
adopted,  the  requirements  of  that 
section  were  rearranged  considerably  for 
clarity,  and  the  test  acceptance  criteria 
formerly  contained  in  that  section  were 
transferred  to  Part  I  of  Appendix  F.  It  is. 
therefore,  necessary  to  make  a  number 
of  nonsubstantive  conforming  changes 
for  consistency  with  §  25.853  in  its 
present  format. 

Among  the  changes  made  to  §  25.853 
as  a  result  of  the  adoption  of 
Amendment  25-72  was  the  transfer  of 
the  seat  cushion  flammability  standards 
from  former  §  25.853(c)  to  new 
§  25.853(b).  It  has  been  brought  to  the 
attention  of  the  FAA  that  this  change  is 
causing  considerable  confusion. 

Seats  are  frequently  transferred  from 
one  airplane  to  another;  therefore,  as  a 
practical  matter,  they  must  be  marked  to 
show  that  their  cushions  comply  with 
the  flammability  standards.  Witii  the 
change  in  section  number,  the  previous 
markings  indicating  compliance  with 
§  25.853(c)  are  no  longer  accurate.  In 
order  to  eliminate  further  confusion  in 
that  regard,  §  25.853(b)  has  been  marked 
"Reserved,"  and  the  seat  cushion 
flammability  standards  have  been 
transferred  back  to  §  25.853(c). 

For  convenience,  the  proposed 
changes  to  §  25.853  are  discussed  below 
both  in  terms  of  their  identity  in  Notice 
90-12  and  as  rearranged  for  conformity 
with  the  changes  resulting  from  the 
adoption  of  Amendment  25-72. 

Discussion  of  Comments 

Seven  commenters  responded  to  the 
request  for  comments  contained  in 
Notice  90-12.  These  included 
manufacturers,  a  foreign  airworthiness 
authority,  and  organizations 
representing  manufacturers,  airlines, 
and  airline  employees. 

One  commenter  notes  that  the 
restructuring  and  numbering  of  §  25.853 
may  have  inadvertently  e.xcluded  such 
items  as  lighling  lenses,  windows, 
transparent  panels  needed  to  enhance 
cabin  safety,  etc.,  from  compliance  with 
any  of  the  flammability  standards  of 
§  25.853.  The  FAA  concurs  that  the 
wording  proposed  in  Notice  90-12 
could  have  led  to  an  incorrect 
interpretation  of  that  nature.  Section 
25.853  is.  therefore,  changed  by 
transferring  the  statement  "Except  as 
provided'   *   *"  to  §  25.853(d).  which 
would  have  been  §  25.853(a-l)  as 
proposed  in  Notice  90-12. 

One  commenter  opposes  the  proposal 
to  clarify  that  compartments  isolated 
from  the  cabin  are  not  required  to  meet 
the  heat  release  standards  of  §  25.853(a- 


1).  The  commenter  states  that  all 
compartment  components  should  be  of 
the  same  standard  and  that  meeting  the 
same  standard  would  ensure  that  the  net 
amount  of  material  contributing  to  fire 
dev  elopment  and  propagation  is  at  the 
absolute  minimum.  In  that  regard,  the 
commenter  cites  the  accident  involving 
a  McDonnell  Douglas  DC-9  operated  by 
Air  Canada  on  June  2.  1983,  at  the 
Greater  Cincinnati  Airport,  Covington. 
Kentucky.  The  commenter  notes  that, 
while  the  origin  of  the  fire  that 
destroyed  the  airplane  could  not  be 
identified,  the  lavatory  compartment  s 
interior  material  was  the  primary  source 
of  fuel  and  that  the  fire  burned 
undetected  for  almost  15  minutes  before 
the  smoke  was  first  noticed.  The 
commenter  asserts  that  requiring  the 
compartment  to  meet  the  same  low  heat 
release  standards  as  the  main  cabin 
would  significantly  reduce  the  amount 
of  fuel  available  for  such  a  fire. 
Contrary  to  the  commenter's 
assertion,  requiring  all  lavatory 
components  to  meet  the  new  standards 
for  heat  release  would  not  significantly 
reduce  the  amount  of  fuel  available  for 
a  fire  originating  in  the  lavatory.  As 
noted  above  under  Background,  the  heal 
release  standards  do  not  apply  to  small 
surface-area  components.  As  further 
noted  above  undeLDiscussion,  many  of 
the  components  in  the  lavatory  are  " 
small  enough  that  they  would'not  have 
to  meet  the  new  standards  in  any  event. 
The  doors  and  most  sidewalls  have  to 
meet  the  new  standards  regardless  of 
whether  the  new  standards  are 
applicable  to  lavatories  because  their 
outer  sides  also  form  surfaces  of  the 
passenger  cabin.  Some  portions  of  the 
lavatory  are  generally  constructed  of 
stainless  steel  due  to  functional 
considerations.  Stainless  steel  is,  of 
course,  fireproof.  Requiring  the  few 
remaining  large  components  to  meet  the 
new  standards  would  have  ver>'  little 
impact  on  the  overall  flammability  of 
the  lavaton,'  and  would  not  significantly 
enhance  safety  in  the  event  of  an 
inflight  fire. 

In  the  accident  cited  by  the 
commenter,  smoke  was  discovered 
coming  from  the  left-hand  lavafor\'  in 
the  aft  cabin  while  the  airplane  was 
enroute  from  Dallas.  Te.xas  to  Montreal. 
Quebec.  An  emergency  landing  was  not 
made  until  17  minutes  later.  By  that 
time,  the  fire  and  smoke  had  grown  in 
intensity  to  the  point  that  only  half  of 
the  46  occupants  were  able  to  escape. 
As  noted  in  their  official  accident 
report,  NTSB/AAR-86/02,  the  National 
Transportation  Safety  Board  determined 
that  the  probable  causes  of  the  accident 
were  a  fire  of  unknown  origin,  an 
underestimate  of  the  fire  severity,  and 
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misleading  fire  progress  information 
provided  to  the  captain.  Considering  the 
few  lavatory  components  that  would  be 
affecte<l  and  the  time  that  the  fire  had 
been  burning  prior  to  the  emergency 
landing,  it  is  unlikely  that  the  outcome 
of  the  accident  would  have  been  more 
favorable  if  the  lavatory  of  that  airplane 
had  met  the  new  heat  relea,se  standards 
Subsequent  to  the  accident,  the  FA  A 
adopted  Amendments  23-58  and  121- 
183  (49  PR  43182.  October  2B.  1984). 
and  25-59  and  121-184  (49  FR  43188. 
October  26,  1984).  that  require, 
respectively,  low-level  lighling  to  enable 
occupants  to  locate  emergency  exits  in 
smoke-filled  cabins  and  new 
flammability  standards  for  sent 
cushions.  Unlike  the  heat  relt^se 
standards  of  Amendment  25-61,  the 
new  flammability  standards  for  seat 
cushions  are  designed  to  slow  the 
progression  of  a  fire  through  the  cabin. 
The  standards  of  Amendment  2.5-61  are, 
on  the  other  hand,  designed  to  reduce 
the  overall  release  of  heat  into  the  cabin 
during  a  post-crash  fire  situation  and 
provide  more  time  for  egress  before 
flashover  makes  further  escape 
inVpossible.  Amendment  121-185  (50 
FR  12726.  March  29. 1985)  was  also 
adopted  to  require  each  lavatory  to  be 
equipped  with  a  smoke  detection 
system,  or  equivalent,  and  a  fire 
extinguisher  that  discharges 
'iutomatically  upon  the  <x:currence  of  a 
fire  in  the  trash  receptacle,  hi  addition, 
the  amendment  requires  the  passenger 
(.abins  of  certain  airplanes  to  be 
equipped  with  additional  hand  fire 
extinguishers,  some  of  which  must 
contain  the  improved  agent  Halon  1211. 

The  commenter  also  notes  that  all 
compartments  with  essential  systems 
adjacent  to  their  svufaces  should  be 
required  to  meet  the  heat  release 
standards  of  §  25.853(a-l)  in  order  to 
protect  the  essential  conductors  of  those 
systems  from  the  high  heat  releases  of 
burning  interior  materials. 

The  commenter  appears  to  be 
confusing  the  standards  for  heat  release 
with  other  standards  for  flame 
resistance.  As  noted  above,  the  heat 
release  standards  are  designed  to  reduce 
the  overall  release  of  heat  into  an  area 
and  thereby  delay  the  time  until 
flashover  occurs,  h  is  assumed,  on  the 
other  hand,  that  the  insulation  of 
electrical  wiring  and  cables  could  be 
enveloped  by  flame.  They  must, 
therefore,  be  tested  by  actual  application 
of  flame  to  the  insulation  surface. 

The  same  commenter  recommends 
that,  if  an  isolated  compartment  does 
not  have  to  meet  the  heat  release 
standards,  the  doors  separating  the 
compartment  from  the  main  cabin 
should  be  able  to  contain  the  heat  and 


smoke  in  the  isolated  compartment  for 
at  least  five  minutes.  (Such  doors  would 
be  'fire-resistant'  as  defined  in  Part  1  of 
the  FAR.) 

The  commenter's  recommendation  is 
apparently  based  on  the  assumption  that 
there  will  be  an  uncontrollable  fire 
originating  from  an  isolated 
compartment.  In  view  of  the  fire 
protection  measures  that  have  been 
adopted  for  lavatories  since  the  above 
noted  accident,  there  is  no  evident  need 
for  fire-resistant  lavatory  doors. 
Furthermore,  service  history  does  .lot 
support  a  need  for  such  doors  to  other 
isolated  compartments.  The  exception 
proposed  as  §  25,853(a-2)  is,  therefore, 
adopted  as  §  25.853(e). 

One  commenter  recommends  that 
«i  25.853(a-l)(l)  be  amended  to  read, 
"other  than  lighting  lenses,  illuminated 
signs  arid  windows."  since  illuminated 
signs  arc  discussed  in  the  preamble  to 
Notice  90-12  as  examples  of  excluded 
items.  While  it  is  true  that  the 
illuminated  portions  of  passenger 
information  signs  arc  not  required  to 
meet  the  heat  release  standards  of  that 
section,  it  is  not  necessary  to  refer  to 
them  specifically  in  §  25.853(a-l)(l) 
because  they  are  "lighting  lenses." 
Proposed  §  25.853(a-l)(l)  is  adopted  as 
§  25.853(d)(1). 

The  same  conunenter  and  one  other 
recommend  that  §  25.853(a-2)  be 
clarified  by  adding  "lavatories"  to  the 
list  of  compartments  whose  interiors  are 
excluded.  Unlike  the  Uluminated  signs 
discussed  above,  it  may  not  be  as  clear 
that  lavatories  are  considered  isolated 
compartments  and.  as  such,  are  already 
excluded.  Proposed  §  25.853(a-2)  is, 
therefore,  changed  to  read,  •••   *   *  such 
as  pilot  compartments,  galleys, 
lavatories,  crew  rest  quarters,  cabinets 
and  stowage  compartments.  •   *   "."  and 
adopted  as  §  25.853(e). 

One  commenter  suggests  that 
§  25.853(a-2)  should  stipulate  "20  or 
more  passengers."  Since  the  only 
purpose  of  this  paragraph,  adopted  as 
paragraph  (e).  is  to  make  yn  exception 
to  paragraph  (a-1),  adopted  as 
paragraph  (d),  which  is  already  so 
limited,  there  is  no  need  to  repeat  this 
limitation  of  appHcability. 

Because  the  flammabUitv  standards  of 
§  25.853(d).  formerly  §  25.853(a-l).  are 
applicable  only  to  airplanes  with  20  or 
more  passengers,  some  persons  have 
mistakenly  assumed  that  the  seat 
cushion  standards  of  §  25.853(c)  are  also 
applicable  only  to  airplanes  with  20  or 
more  passengers.  To  preclude  any 
confusion  in  this  regard,  the  phrase, 
"regardless  of  the  passertger  capacity  of 
the  airplane,"  has  been  added  to 
§  25.853  (a)  and  (c). 


Another  commenter  suggests  that  Part 
IV  of  Appendix  F  should  be  amended  to 
permit  the  use  of  the  optional  14-hole 
upper  pilot  burner  that  has  been  found 
satisfactory.  Actually,  the  use  of  this 
optional  burner  has  already  been 
accepted  by  the  FAA  under  the 
equivalent  safety  provisions  of 
S  21.21(b)(1).  The  FAA  notes  that  t(>st 
data  obtained  during  testing  with  the 
three-hole  burner  are  sometimes 
invalidated  because  the  pilot  burner 
would  not  remain  hghted  for  the  entire 
5-minute  duration  of  the  test.  With  the 
optional  14-hole  burner,  there  is  a 
greater  probability  of  reigniling  any 
flamelets  that  might  extinguish  during  a 
test.  Because  the  14-hole  burner  may  Ije 
preferable  in  some  instances.  Part  IV  is 
amended  to  describe  the  optional  use  of 
that  burner,  as  suggested  by  the 
commenter.  Testing  vinth  this  optinn.-il 
burner  is  already  permitted  under  the 
equivalent  safety  provisions  of 
§  21.21(b)(1);  therefore,  this  is  a  minor 
nonsubstantive  change  that  plac-es  no 
additional  burden  on  anv  person. 

Paragraph  (b)(8)  states  that  the  pili>t 
burners  must  remain  lighted  for  the 
entire  duration  of  the  test.  In  regard  to 
the  difficulties  experienced  in  keeping 
the  three-hole  upper  pilot  burner  lighted 
for  the  entire  duration  of  the  test,  the 
FAA  proposed  to  add  the  statement. 
"Intermittent  pilot  flame 
extinguishment  for  more  than  3  seconds 
would  invalidate  the  test  results."  The 
same  commenter  notes  that  further 
clarification  is  required.  According  to 
the  commenter.  it  is  normal  for  some  of 
the  upper  pilot-burner  flamelets  to  be 
extinguished  for  periods  that  can  exceed 
three  seconds  when  samples  containing 
flame  retardants  are  tested.  Tlie 
commenter  notes  that  the  results  of  such 
tests  have  been  considered  acxeptabfe 
provided  some  of  the  flamelets  have 
remained  lighted. 

The  FAA  concurs  that  it  is  not 
necessary  for  each  flamelet  of  the  three- 
hole  upper  pilot  burner  to  remain 
lighted  for  the  entire  5-minute  duration 
of  the  test;  however,  test  results  may  be 
invalidated  if  two  flamelets  are 
unlighted  for  more  than  3  seconds.  In 
order  to  preclude,  such  intermittent 
flamelet  extinguishment,  the  FAA  has 
permitted  applicants  to  install  an 
igniter.  Intermittent  flame 
extinguishment  has  not  posed  a  problem 
with  the  optional  14-hole  upper  pilot 
burner  since  it  was  developed  to 
preclude  flame  extinguishment. 
Paragraph  (b)(8)  is,  therefore,  changed  to 
read,  "Since  intermittent  pilot  flame 
extinguishment  for  more  than  3  seconds 
would  invalidate  the  test  results,  a  spark 
igniter  may  be  installed  to  ensure  that 
the  burners  remain  lighted."  Paragraph 


(e)(8).  which  it>  considered  a  more 
c'tppropriate  location  than  paragraph 
(b)(8).  is  amended  to  clarify  the 
requirements  for  burners  and  flamelets 
to  remain  lighted. 

Part  IV.  paragraph  (e)(3)  states  that  the 
proper  air  flow  may  be  sot  and 
monitored  by  either  an  orifice  meter  or 
a  rotometer.  Because  of  difficulties 
experienced  in  setting  and  monitoring 
the  air  flow  with  a  rotometer,  the  FAA 
proposed  in  Notice  90-12  to  amend  that 
paragraph  to  r6fer  only  to  an  orifice 
meter.  The  same  commenter  cited  the 
successful  use  of  a  rotometer  bv  the 
National  Research  Council  of  Canada 
and  recommended  that  the  reference  to 
a  rotormeter  be  retained  in  that 
paragraph.  Whlile  the  use  of  a  rotometer 
may  be  successful  in  some  instances, 
the  FAA  does  fiot  have  sufficient 
information  at  this  time  to  conclude  that 
a  rotometer  is  acceptable  on  a  general 
basis.  It  is.  therefore,  not  considered 
appropriate  to  specifically  cite  the 
rotormeter  in  that  paragraph  as  an 
acceptable  alternative  means  of  setting 
and  monitoring  air  flow.  The  FAA  does 
recognize,  however,  that  rotometers,  or 
any  other  devices  for  that  matter,  may 
be  improved  to  the  point  that  their  use 
is  acceptable.  In  that  event,  those 
devices  could  be  used  under  the 
equivalent  safety  provisions  of 
ti  21.21(b)(1). 

The  same  commenter  notes  that  the 
area  of  .02323  m-  specified  in  the  heat 
release  equation  of  paragraph  (f)(2)  is 
based  on  a  test  specimen  size  of  6  x  6 
inches.  Since  the  actual  size  of  the 
sample  is  150  x  150  mm,  the  commenter 
believes  that  an  area  factor  of  .0225  m- 
should  actually  be  used  in  the  heat 
relea.se  equation. 

Although  the  commenter  is 
technically  cornact.  the  definitive  65/65 
and  the  interim  100/100  standards  were 
established  based  on  the  use  of  a  factor 
of  .02323  m2.  Furthermore  all  testing 
completed  to  date  has  been  based  on  the 
use  of  the  .02323  factor.  Changing  the 
factor  to  .0225  al  this  late  date  would 
mean  that  the  65/65  and  100/100 
standards  would  have  to  be  changed  to 
67/67  and  103/103.  respectively,  in 
order  to  preclude  a  degradation  of  the 
components  approved  for  use  in 
airplane  cabins.  This  would  no  doubt 
cause  considerable  confusion, 
particularly  when  test  results  obtained 
with  the  .0225  factor  are  compared  with 
earlier  test  results  obtained  with  the 
original  .02323  factor. 

The  same  commenter  notes  that 
considerable  confusion  is  created  by  the 
fact  that  dimensions  of  the  the  test 
apparatus  are  specified  in  U.S.  units  in 
some  instances  and  in  metric  units  in 
others.  The  FAA  concurs.  For  clarity. 


part  IV  is  revised  to  show  dimensions  in 
both  U.S.  units  and  their  metric 
equivalents.  Other  minor, 
nonsubstantive  changes  are  also  made  to 
Part  IV  for  clarity. 

Section  121.312(3)  incorporates  the 
heat  release  standards  of  §  25.853(a-l) 
by  cross  reference.  Since  the  latter 
section  applies  only  to  airplanes  with 
passenger  capacities  of  20  or  more. 
§  121.312(a)  requires  compliance  wjth 
these  heat  release  standards  only  for 
airplanes  with  passenger  capacities  of 
20  or  more.  As  one  commenter  notes. 
§  121.312(a)  can  be  misinterpreted  to 
require  compliance  for  all  transport 
category  airplanes  regardless  of  their 
passenger  capacity.  In  order  to  preclude 
possible  confusion  in  this  regard,  both 
§  121.312(a)  and  newly  adopted 
§  135.170(b)(1)  state  specifically  that 
compliance  is  required  only  for 
airplanes  with  passenger  capacities  of 
20  or  more. 

Another  commenter  notes  that 
§  121.312(a)  (1)  through  (6)  and  the 
corresponding  §  135.170(b)(1)  (i) 
through  (vi)  are  complex  and  difficult  to 
understand.  The  FAA  acknowledges 
that  these  sections  are  very  complex. 
This  is  due  primarily  to  the  fact  that 
there  are  differing  requirements 
dependent  on  such  factors  as  when  the 
airplane  was  type  certificated,  when  it 
was  manufactured,  when  there  was  a 
substantially  complete  replacement  of 
the  cabin  interior  components,  etc. 
There  is  even  a  distinction  between 
complete  replacement  of  all  cabin 
interior  components  in  one  case  and  just 
those  components  identified  in 
§25.853(a-1)  in  another.  The  only  way 
in  which  the  provisions  of  these 
sections  could  be  significantly 
simplified  would  be  to  require 
compliance  for  all  airplanes  at  one  time. 
While  that  would  simplify  the 
regulatory  language  considerably,  it 
would  impose  costly  additionalburdens 
on  some  operators  with  no 
commensurate  improvement  in  safety. 
Nevertheless,  minor  nonsubstantive 
changes  have  been  made  wherever 
possible  to  clarify  these  requirements. 

Proposed  §  121. 312(a)(8)  states,  in 
part,  that  "*   •   *  galley  carts  and  galley 
standard  containers  that  do  not  meet  the 
heat  release  rate  testing  requirements 
*   *   *  may  be  used  *   *   •  provided  the 
galley  carts  or  standard  containers  were 
manufactured  prior  to  August  20.  1990." 
One  commenter  believes  that  this 
section  should  refer  to  galley  carts  and 
standard  containers  manufactured  prior 
to  a  date  two  years  after  the  effective 
date  of  this  amendment. 

The  FAA  concurs  that  it  is 
inappropriate  to  specify-  a  date  eariier 
than  the  date  on  which  this  final  rule 


becomes  effective.  The  FAA  does  not. 
however,  agree  that  an  additional  two- 
year  compliance  time  is  necessary.  The 
amendment  does  not  require  galley  carts 
and  standard  containers  manufactured 
after  the  specified  date  to  comply. 
Instead,  it  relieves  operators  of  the 
burden  of  ensuring  that  only  complying 
galley  carts  and  standard  containers  are 
loaded  on  airplanes  that  are  required  to 
meet  the  new  flammability  standards 
provided  the  galley  carts  and  standard 
containers  are  manufactured  prior  to 
that  date.  Section  121.312(a)(8)  and  the 
corresponding  §  135.1 70(b)(yiii)  are. 
therefore,  changed  to  read.  "*   *   * 
provided  the  galley  carts  or  standard 
containers  were  manufactured  prior  to 
March  6.  1995. 

One  commenter  believes  that  there 
should  be  a  specific  definition  of  what 
constitutes  "substantially  complete 
replacement"  as  staled  in  §  121.312.  The 
commenter  expresses  concern  that  the 
definition  should  allow  for  the 
individual  replacement  of  cabin  interior 
components  without  the  mandatory 
replacement  of  all  components  at  the 
same  time. 

"Complete  replacement."  as  used  in 
<»  121.312  and  newly  adopted 
§  135.170(b).  means' that  all  of  the 
affected  components  in  the  cabin  are 
replaced.  (As  noted  above  under 
Background,  whether  the  other 
components  that  are  not  affected,  e.g. 
seat  cushions  and  flooring,  are  replaced 
is  not  relevant.)  The  qualifying  word 
"substantially"  was  added  simply  to 
prevent  operators  from  avoiding 
compliance  by  not  replacing  a  minor, 
inconsequential  cabin  component  and 
claiming  that  there  had  not  been  a 
"complete  replacement."  Section 
212.312  does,  therefore,  permit 
individual  replacement  of  cabin  interior 
components  without  the  mandatory 
replacement  of  all  components  at  the 
same  time.  This,  of  course,  assumes  that 
the  cabin  components  did  not  already 
have  to  meet  the  heat  release  standards 
because  of  the  date  of  manufacture  of 
the  airplane  or  because  they  had  been 
completely  replaced  previously.  It 
should  also  be  noted  that  removing 
components  for  refinishing  and 
reinstalling  them  in  the  same  airplane  is 
considered  "refurbishment,"  not 
"replacement." 

Proposed  §  135.170(b)  states.  "No 
person  may  operate  a  large  airplane 
unless*   •   •"  Several  commenters  note 
that  Part  23  commuter  category 
airplanes  are  "large  airplanes,"  as 
defined  by  Part  1  of  the  FAR.  and,  as 
such,  would  be  required  to  meet  the 
new  flammability  standards  contained 
in  that  section.  Another  commenter  has 
a  similar  concern  that  proposed 
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§  135.170(b)  would  appear  to  add 
substantial  requirements  for  airplanes 
type  certificated  under  the  provisions  of 
Part  23  and  Special  Federal  Aviation 
Regulations  (SFAR)  No.  41. 

Although  conunuter  category 
airplanes  may  be  large  enough  to  be 
"large  airplanes"  as  defined  by  Part  1, 
they  are  not  permitted  to  carry  more 
than  19  passengers.  Since  the 
flammability  standards  of  §  135.170(b) 
apply  only  to  airplanes  with  more  than 
19  passengers,  commuter  category 
airplanes  would  not  be  required  to 
comply  even  though  they  may  be  "large 
airplanes."  SFAR  No.  41  provides  that, 
contrary  provisions  of  Part  1 
notwithstanding,  airplanes  certificated 
under  the  provisions  of  that  SFAR  are 
considered  to  be  "small  airplanes"  in 
regard  to  compliance  with  Part  135. 
Furthermore  they,  like  commuter 
category  airplanes,  are  not  permitted  to 
carry  more  than  19  passengers. 

Since  neither  commuter  category 
airplanes  nor  those  type  certificated 
under  the  provisions  of  SFAR  No.  41  are 
permitted  to  carry  more  than  19 
passengers,  there  is  no  need  to  amend 
§  135.1 70(b)  of  specifically  exclude 
those  airplanes.  Specifically  stating  in 
§§  121.312(a)  and  135.170(b)(1)  that 
only  airplanes  with  20  or  more 
passengers  seats  are  required  to  comply, 
as  discussed  above,  will  preclude 
confusion  in  this  regard. 

One  commenter  reiterates  a  belief  that 
the  seat  cushion  flammability  standards 
of  §  25.853(c)  are  an  unnecessary  burden 
for  operators  of  small  transport  category 
airplanes  with  passenger  seating 
capacities  of  fewer  than  19  passengers. 
The  commenter  is  referring  in  this 
regard  to  the  provisions  of  §  121.312 
which  were  previously  incorporated  by 
cross  reference  in  §  135.169  and  now  are 
stated  explicitly  as  new  §  135.170(b)(2). 
Section  121.312(b)  and  the  new 
§  135.170(b)(2),  in  turn  specify  that  the 
operator  must  have  seat  cushions  that 
meet  the  flammability  standards  of 
§  25.853(c).  That  issue  has  already  been 
addressed  by  FAA  in  earlier  rulemaking 
and  is  not  related,  in  any  substantive 
maimer,  to  the  present  rulemaking. 

Another  commenter  notes  an 
inadvertent  error  in  proposed 
§  135.169(a)  in  that  it  would  incorporate 
§121.311  by  cross  reference.  The  intent 
was  to  move  the  no  longer  needed 
reference  to  §  121.312,  not  to  replace  it 
with  §  121.311.  Section  135.169(a)  is 
corrected  accordingly. 

Regulatory  Evaluation 

Regulatory  Evaluation 

Exeuctive  Order  12291.  dated 
February  17. 1981.  directs  Federal 


agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  This  section  summarizes  the  full 
regulatory  evaluation  prepared  by  the 
FAA  that  provides  more  detailed 
estimates  of  the  economic  consequences 
of  this  regulatory  action. 

The  evaluations  prepared  for 
Amendments  25-61  and  121-189.  and 
Amendments  25-66  and  121-198 
remain  unchanged  by  this  rule  with 
respect  to  costs  and  benefits,  regulatory 
flexibility  determinations,  and  trade 
impact  assessment. 

None  of  the  amendments  in  this  rule 
will  generate  significant  costs  or 
benefits.  In  part,  the  rule  clarifies  the 
original  intent  of  the  earlier 
amendments.  The  changes  to  the  test 
apparatus  and  procedures  for 
determining  heat  release  rate  are  minor 
refinements  that  will  result  only  in 
negligible  costs  and  benefits.  The 
amendment  to  Part  135  is  a 
nonsubstantive  change  that  incorporates 
existing  requirements  explicitly  rather 
than  by  cross  reference.  The  remaining 
changes  are  editorial  or  conforming  in 
nature. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1989 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  a  Regulatory 
Flexibility  Analysis  if  a  rule  has  a 
significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities. 
FAA  Order  2100.14A,  Regulatory 
Flexibility  Criteria  and  Guidance, 
established  threshold  cost  values  and 
small  entity  size  standards  for 
complying  with  RFA  review 
requirements  in  FAA  rulemaking 
actions.  The  FAA  has  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

International  Trade  Impact  Analysis 

This  rule  will  not  have  an  adverse 
impact  either  on  the  trade  opportunities 
of  U.S.  operators  or  manufacturers  of 
transport  category  airplanes  doing 
business  abroad,  or  on  foreign  operators 
or  aircraft  manubcturers  doing  business 
in  the  United  States. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  betv/een  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  (rf  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  will 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion:  Because  the  regulations 
adopted  herein  are  expected  to  result 
only  in  negligible  costs,  the  FAA  has 
determined  that  this  final  rule  is  not 
major  as  defined  in  Executive  Order 
12291.  Because  this  is  an  issue  that  has 
not  prompted  a  great  deal  of  public 
concern,  this  final  rule  is  not  considered 
to  be  significant  as  defined  in 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979).  In 
addition,  since  there  are  no  small 
entities  affected  by  this  rulemaking,  it  is 
certified,  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  that  this  final 
rule,  at  promulgation,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities.  The  regulatory  evaluation 
prepared  for  Amendments  25-€8  and 
121-198  remains  applicable  and  has 
been  placed  on  the  docket.  A  copy  of 
this  evaluation  may  be  obtained  by 
contacting  the  person  identified  under 
the  caption  FOR  FURTHER  INFORMATION 
CONTACT. 

List  of  Subjects 

14CFRPart25 

Aircraft,  Air  transportation.  Aviation 
safety.  Safety. 

14  CFR  Part  121 

Air  carriers.  Aircraft.  Airplanes,  Air 
transportation.  Aviation  safety. 
Common  carriers.  Flammable  materials. 
Safety,  Transportation. 

14  CFR  Part  135 

Air  carriers.  Aircraft.  Airplanes.  Air 
transportation.  Aviation  safety,  Cargo. 
Hazardous  materials.  Mail.  Safety, 
Transportation. 

Adption  of  the  Amendment 

Accordingly,  14  CFR  Parts  25.  121 
and  135  of  the  Federal  Aviation 
Regulations  (FAR)  are  amended  as 
follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  Part  25  is 
revised  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g).  1344, 1354(a), 
1355,  1421,  1423,  1424.  1425.  1428,  1429. 
1430. 

2.  By  revising  §  25.853  to  read  as 

follows: 
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§  25.853    Compartramt  interiocs. 

For  each  compartment  occupied  by 
the  crew  or  passengers,  the  following 
apoly: 

(a)  Materials  (including  finishes  or 
decorative  surfaces  applied  to  the 
materials)  must  meet  the  applicable  test 
criteria  prescribed  in  Part  I  of  Appendix 
F  of  this  Part,  or  other  approved 
equivalent  methods,  regardless  of  llie 
passenger  capacity  of  the  airplane. 

(b)  [Reserved] 

(c)  In  addition  to  meeting  the 
roquirements  of  paragraph  (a)  of  this 
section,  seat  cushions,  except  those  on 
flight  crewmember  seats,  must  meet  the 
test  requirements  of  part  II  of  Appendix 
F  of  this  Part,  or  other  equivalent 
methods,  regardless  of  the  pas.senger 
capacity  of  the  airplane. 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  the  following  interior 
components  of  airplanes  with  passenger 
capacities  of  20  or  more  must  also  meet 
the  test  requirements  of  parts  fV  and  V 
of  Appendix  F  of  this  Part,  or  other 
approved  equivalent  method,  in 
addition  to  the  flammability 
requirements  prescribed  in  paragraph 
(a)  of  this  section: 

(1)  Interior  ceiling  and  wall  panels, 
other  than  Ughting  lenses  and  windows; 

(2)  Partitions,  other  than  transparent 
panels  needed  to  enhance  cabin  safety; 

(3)  Galley  structure,  including 
exposed  surfaces  of  stowed  carts  and 
.standard  containers  and  the  cavity  walls 
that  are  exposed  when  a  full 
complement  of  such  carts  or  containers 
is  not  tarried;  and 

(4)  Large  cabinets  and  cabin  stowage 
compartments,  other  than  underseat 
stowage  compartments  for  stowing 
small  items  such  as  magazines  and 
maps. 

(e)  The  interiors  of  compartments, 
such  as  pilot  compartments,  galleys, 
lavatories,  crew  rest  quarters,  cabinets 
and  stowage  compartments,  need  not 
meet  the  standards  of  paragraph  (d)  of 
this  section,  provided  the  interiors  of 

-such  compartments  are  isolated  from 
the  main  passenger  cabin  by  doors  or 
equivalent  means  that  would  normally 
be  closed  during  an  emergency  landing 
condition. 

(f)  Smoking  is  not  to  be  allowed  in 
lavatories.  If  smoking  is  to  be  allowed  in 
any  other  compartment  occupied  by  the 
crew  or  passengers,  an  adequate  number 
of  self-contained,  removable  ashtrays 
must  be  provided  for  all  seated 
occupants. 

(g)  Regardless  of  whether  smoking  is 
allowed  in  any  other  part  of  the 
airplane,  lavatories  must  have  self- 
contained,  removable  ashtrays  located 
conspicuously  on  or  near  (be  entry  side 
nf  each  lavatory  door,  except  that  one 


ashtray  may  serve  more  than  one 
lavatory  door  if  the  ashtray  can  be  seen 
readily  from  the  cabin  side  of  each 
lavatory  served. 

(h)  Each  receptacle  used  for  the 
disposal  of  flammable  waste  material 
must  be  fully  enclosed,  constructed  of  at 
least  fire  resistant  materials,  and  must 
contain  fires  likely  to  occur  in  it  under 
nonnal  use.  The  capability  of  the 
receptacle  to  contain  those  fires  under 
all  probable  conditions  of  wear, 
misalignment,  and  ventilation  expected 
in  ser\'ice  must  be  demonstrated  by  test. 

3.  By  amending  part  IV  of  Appendix 
F  to  Part  25  by  revising  paragraphs  (a), 
(b)(1)  through  (6).  (b)(8).  (c)(1),  (d) 
heading  and  (dKD.  (d)(3),  (eMl)  through 
(5),  (e)(8),  (f)(2),  and  by  adding 
paragraph  (c)(3);  transferring  Figures  1 
through  5  at  the  end  of  Appendix  F  to 
the  end  of  part  IV  of  Appendix  F  and 
adding  a  heading  preceding  the  figures, 
and  by  removing  Figure  1  of  part  IV  and 
adding  Figures  lA  and  IB  in  its  place 
to  read  as  follows: 


Appendix  F  to  Part  25 

•        •        •        •        » 

Part  IV— Test  Method  to  Determine 
the  Heat  Release  Rate  from  Cabin 
Materials  Exposed  to  Radiant  Heat. 

(a)  Summary  of  Method.  Three  or 
more  specimens  representing  the 
completed  aircraft  component  are 
tested.  Each  test  specimen  is  injected 
into  an  environmental  chamber  through 
which  a  constant  flow  of  air  passes.  The 
specimen's  exposure  is  determined  by  a 
radiant  heat  source  adjusted  to  produce, 
on  the  specimen,  the  desired  total  heat 
fUix  of  3.5  W/cm^.  The  specimen  is 
tested  with  the  exposed  surface  vertical. 
Combustion  is  initiated  by  piloted 
ignition.  The  combustion  products 
leaving  the  chamber  are  monitored  in 
order  to  calculate  the  release  rale  of 
heat, 
(b)  "   •   * 

(1)  This  apparatus  is  shown  in  Figures 
lA  and  IB  of  this  part  IV.  All  exterior 
surfaces  of  the  apparatus,  except  the 
holding  chamber,  must  be  insulated 
with  1  inch  (25  mm)  thick,  low  density, 
high  temperature,  fiberglass  board 
insulation.  A  gasketed  door,  through 
which  the  sample  injection  rod  slides, 
must  be  used  to  form  an  airtight  closure 
on  the  specimen  hold  chamber. 

(2)  Thermopile.  The  temperature 
difference  between  the  air  entering  the 
environmental  chamber  and  that  leaving 
must  be  monitored  by  a  thermopile 
having  five  hot,  and  five  cold,  24-guage 
Chromel-Alumel  junctions.  The  hot 
junctions  must  be  spaced  across  the  top 
of  the  exhaust  stack,  ja  inches  (10  mra) 
below  the  top  of  the  chimney.  The 


thermocouples  must  have  a  .050  ±  JOW 
inch  (1.3  ±  .3nun)  diameter,  ball-t>'pe. 
welded  tip.  One  diermocouple  must  be 
located  in  the  geometric  center,  with  the 
other  four  located  1.18  inch  (30  mm) 
from  the  center  along  the  diagonal 
toward  each  of  the  comers  (Figure  Sol 
this  part  IV).  The  cold  juDctions  mtist  be 
located  in  the  pan  below  the  lower  air 
distribution  plate  (see  paragraph  (b)t4) 
of  this  part  IV).  Thermopile  hot 
junctions  must  be  cleared  of  soot 
deposits  as  needed  to  maintain  the 
calibrated  sensitivity. 

(3)  Radiation  Source.  A  radiant  heat 
source  incorporating  four  Tvpe  LL 
silicon  carbide  elements.  20  inches  (508 
mm)  long  by  .63  inch  (16  mm)  O.D., 
must  be  used,  as  shown  in  Figures  2A 
and  2B  of  this  part  IV.  The  heat  source 
must  have  a  nominal  resistance  of  1.4 
ohms  and  be  capable  of  generating  a 
flux  up  to  100  kW/m^.  The  sihcone 
carbide  elements  must  be  mounted  in 
the  stainless  steel  panel  box  bv  mserting 
them  dirough  .63  inch  (16  mni)  holes  in 
.03  inch  (1  mm)  thick  cexamic  fiber  or 
calcium-silicate  millboard.  Locations  of 
the  holes  in  the  pads  and  stainless  steel 
cover  plates  are  shown  in  Figure  2B  of 
this  part  IV.  The  truncated  diamond- 
shaped  mask  of  .042  ±  .002  inch 
(1.07±.05mm)  stainless  steel  must  be 
added  to  provide  uniform  heat  flux 
density  over  the  area  occupied  by  the 
vertical  sample. 

(4)  Air  Distribution  System  The  air 
entering  the  environmental  chamber 
must  be  distributed  by  a  .25  inch  (6.3 
mm)  thick  aluminum  plate  having  eight 
No.  4  drill-holes,  located  2  inches  (51 
mm)  from  sides  on  4  inch  (102  mm) 
centers,  moimted  at  the  base  of  the 
environmental  chamber.  A  second  plale 
of  18  guage  stainless  steel  having  120, 
evenly  spaced.  No.  28  drill  holes  must 
be  mounted  6  inches  (152  mm)  above 
the  aluminum  plate.  A  well-regulated 
air  supply  is  required.  The  air-supply 
manifold  at  the  base  of  the  pyramidal 
section  must  have  48.  evenly  spaced. 
No.  26  drill  holes  located  .38  inch  (10 
mm)  from  the  inner  edge  of  the 
manifold,  resulting  in  as  airflow  split  of 
approximately  three  to  one  within  the 
apparatus. 

(5)  Exhaust  Stack.  An  exhaust  stack, 
5.25  X  2.75  inches  (133  x  70  mm)  in  cross 
section,  and  10  inches  (254  mm)  long, 
fabricated  from  28  guage  stainless  steel 
must  be  mounted  on  t^  outlet  of  the 
pyramidal  section.  A.  1.0x3.0  inch 

(25  X  76  mm)  baffle  plate  of  0.18  ±  .002 
inch  (.501.05  mm)  stainless  steel  must 
be  centered  inside  the  stack, 
perpendicular  to  the  air  flow,  3  inehra 
(76  mm)  above  the  base  of  the  stack. 

(6)  Specimen  Holders,  (i)  The 
specimen  must  be  tested  in  a  vert  -ijid 
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orientation.  The  specimen  holder 
(Figure  3  of  this  part  IV)  must 
incorporate  a  frame  that  touches  the 
specimen  (which  is  wrapped  with 
aluminum  foil  as  required  by  paragraph 
(d)(3)  of  this  Part)  along  only  the  .25 
inch  (6  mm)  perimeter.  A  "V"  shaped 
spring  is  used  to  hold  the  assembly 
together.  A  detachable  .50  x  .50  x  5.91 
inch  (12  X 12  X 150  mm)  drip  pan  and 
two  .020  inch  (.5  mm)  stainless  steel 
wires  (as  shown  in  Figure  3  of  this  part 
IV)  must  be  used  for  testing  materials 
prone  to  melting  and  dripping.  The 
positioning  of  the  spring  and  frame  may 
be  changed  to  accommodate  different 
specimen  thicknesses  by  inserting  the 
retaining  rod  in  different  holes  on  the 
specimen  holder. 

(ii)  Since  the  radiation  shield 
described  in  ASTM  E-906  is  not  used, 
a  guide  pin  must  be  added  to  the 
injection  mechanism.  This  fits  into  a 
slotted  metal  plate  on  the  injection 
mechanism  outside  of  the  holding 
chamber.  It  can  be  used  to  provide 
accurate  positioning  of  the  specimen 
face  after  injection.  The  front  surface  of 
the  specimen  must  be  3.9  inches  (100 
mm)  from  the  closed  radiation  doors 
after  injection. 

(iii)  The  specimen  holder  clips  onto 
the  mounted  bracket  (Figlire  3  of  this 
part  IV).  The  mounting  bracket  must  be 
attached  to  the  injection  rod  by  three 
screws  that  pass  through  a  wide-area 
washer  welded  onto  a  V2-inch  (13  mm) 
nut.  The  end  of  the  injection  rod  must 
be  threaded  to  screw  into  the  nut,  and 
a  .020  inch  (5.1  mm)  thick  wide  area 
washer  must  be  held  between  two  V2- 
inch  (13  mm)  nuts  that  are  adjusted  to 
tightly  cover  the  hole  in  the  radiation 
doors  through  which  the  injection  rod 
or  calibration  calorimeter  pass. 

{7]'   *   * 

(8)  Pilot-Flame  Positions.  Pilot 
ignition  of  the  specimen  must  be 
accomplished  by  simultaneously 
exposing  the  specimen  to  a  lower  pilot 
burner  and  an  upper  pilot  biu-ner,  as 
described  in  paragraph  (b)(8)(i)  and 
(b)(8)(ii)  or  (b)(8)(iii)  of  this  part  IV. 
respectively.  Since  intermittent  pilot 
flame  extinguishment  for  more  than  3 
seconds  would  invalidate  the  test 
results,  a  spark  ignitor  may  be  installed 
to  ensure  that  the  lower  pilot  burner 
remains  lighted. 

(i)  Lower  Pilot  Burner.  The  pilot-flame 
tubing  must  be  .25  inch  (6.3  mm)  O.D., 
.03  inch  (0.8mm)  wall,  stainless  steel 
tubing.  A  mixture  of  120  cm-*/min.  of 
methane  and  850  cmVmin.  of  air  must 
be  fed  to  the  lower  pilot  flame  burner. 
The  normal  position  of  the  end  of  the 
pilot  burner  tubing  is  .40  inch  (10  mm) 
from  and  perpendicular  to  the  exposed 
vertical  surface  of  the  specimen.  The 


centerline  at  the  outlet  of  the  burner 
tubing  must  intersect  the  vertical 
centerline  of  the  sample  at  a  point  .20 
inch  (5  mm)  above  the  lower  exposed 
edge  of  the  specimen. 

(li)  Standard  Three-Hole  Upper 
Burner.  The  pilot  burner  must  be  a 
straight  length  of  .25  inch  (6.3  mm) 
O.D..  .03  inch  (0.8  mm)  wall,  stainless 
steel  tubing  that  is  14  inches  (360  mm) 
long.  One  end  of  the  tubing-must  be 
closed,  and  three  No.  40  drill  holes  must 
be  drilled  into  the  tubing.  2.38  inch  (60 
mm)  apart,  for  gas  ports,  all  radiating  in 
the  same  direction.  The  first  hole  must 
be  .19  inch  (5  mm)  from  the  closed  end 
of  the  tubing.  The  tube  must  be 
positioned  .75  inch  (19  mm)  above  and 
.75  inch  (19  mm)  behind  the  exposed 
upper  edge  of  the  specimen.  The  middle 
hole  must  be  in  the  vertical  plane 
perpendicular  to  the  exposed  surface  of 
the  specimen  which  passes  through  its 
vertical  centerline  and  must  be  pointed 
toward  the  radiation  source.  The  gas 
supplied  to  the  burner  must  be  methane 
and  must  be  adjusted  to  produce  flame 
lengths  of  1  inch  (25  mm). 

(iii)  Optional  Fourteen-Hole  Upper 
Pilot  Burner.  This  burner  may  be  used 
in  lieu  of  the  standard  three-hole  burner 
described  in  paragraph  (bM8)(ii)  of  this 
part  IV.  The  pilot  burner  must  be  a 
straight  length  of  .25  inch  (6.3  mm) 
O.D..  .03  inch  (0.8  mm)  wall,  stainless 
steel  tubing  that  is  15.75  inches  (400 
mm)  long.  One  end  of  the  tubing  must 
be  closed,  and  14  No.  59  drill  holes 
must  be  drilled  into  the  tubing,  .50  inch 
(13  mm)  apart,  for  gas  ports,  all 
radiating  in  the  same  direction.  The  first 
hole  must  be  .50  inch  (13  mm)  from  the 
closed  end  of  the  tubing.  The  tube  must 
be  positioned  above  the  specimen 
holder  so  that  the  holes  are  placed 
above  the  specimen  as  shown  in  Figure 
IB  of  this  part  IV.  The  fuel  supplied  to 
the  burner  must  be  methane  mixed  with 
air  in  a  ratio  of  approximately  50/50  by 
volume.  The  total  gas  flow  must  be 
adjusted  to  produce  flame  lengths  of  1 
inch  (25  mm).  When  the  gas/air  ratio 
and  the  flow  rate  are  properly  adjusted, 
approximately  .25  inch  (6  mm)  of  the 
flame  length  appears  yellow  in  color, 
(c)  •   *   *  (1)  Heat  Release  Rate.  A 
calibration  burner,  as  shown  in  Figure  4, 
must  be  placed  over  the  end  of  the 
lower  pilot  flame  tubing  using  a  gas 
tight  connection.  The  flow  of  gas  to  the 
pilot  flame  must  be  at  least  99  percent 
methane  and  must  be  accurately 
metered.  Prior  to  usage,  the  wet  test 
meter  must  be  properly  leveled  and 
filled  with  distilled  water  to  the  tip  of 
the  internal  pointer  while  no  gas  is 
flowing.  Ambient  temperature  and 
pressure  of  the  water  are  based  on  the 
internal  wet  test  meter  temperature.  A 


baseline  flow  rate  of  approximately  1 
liter/min.  must  be  set  and  increased  to 
higher  preset  flows  of  4,  6.  8.  6  and  4 
liters/min.  Immediately  prior  to 
recording  methane  flow  rates,  a  flow 
rate  of  8  liters/min.  must  be  used  for  2 
minutes  to  precondition  the  chamber. 
This  is  not  recorded  as  part  of 
calibration.  The  rate  must  be 
determined  by  using  a  stopwatch  to 
time  a  complete  revolution  of  the  wet 
test  meter  for  both  the  baseline  and 
higher  flow,  with  the  flow  returned  to 
baseline  before  changing  to  the  next 
higher  flow.  The  thermopile  baseline 
voltage  must  be  measured.  The  gas  flow 
to  the  burner  must  be  increased  to  the 
higher  preset  flow  and  allowed  to  burn 
for  2.0  minutes,  and  the  thermopile 
voltage  must  be  measured.  The 
sequence  must  be  repeated  until  all  five 
values  have  been  determined.  The 
average  of  the  five  values  must  be  used 
as  the  calibration  factor.  The  procedure 
must  be  repeated  if  the  percent  relative 
standard  deviation  is  greater  than  5 
percent.  Calculations  are  shown  in 
paragraph  (f)  of  this  part  IV. 

(2)  •  *  * 

(3)  As  noted  in  paragraph  (b)(2)  of  this 
part  IV,  thermopile  hot  junctions  must 
be  cleared  of  soot  deposits  as  needed  to 
maintain  the  calibrated  sensitivity. 

(d)  Preparation  of  Test  Specimens.  (1) 
The  test  specimens  must  be 
representative  of  the  aircraft  component 
in  regard  to  materials  and  construction 
methods.  The  standard  size  for  the  test 
specimens  is  5.91  ±  .03  x  5.91  ±  .03 
inches  (149  ±  1  x  149  ±  1  mm).  The 
thickness  of  the  specimen  must  be  the 
same  as  that  of  the  aircraft  component 

it  represents  up  to  a  maximum  thickness 
of  1.75  inches  (45  mm).  Test  specimens 
representing  thicker  components  must 
be  1.75  inches  (45  mm). 

(2)  •  *  • 

(3)  Mounting.  Each  test  specimen 
must  be  wrapped  tightly  on  all  sides  of 
the  specimen,  except  for  the  one  surface 
that  is  exposed  with  a  single  layer  of 
.001  inch  (.025  mm)  aluminum  foil. 

(e)  Procedure.  (1)  The  power  supply 
to  the  radiant  panel  must  be  set  to 
produce  a  radiant  flux  of  3.5  ±  .05  VV/ 
cm^,  as  measured  at  the  point  the  center 
of  the  specimen  surface  will  occupy 
when  positioned  for  the  test.  The 
radiant  flux  must  be  measured  after  the 
air  flow  through  the  equipment  is 
adjusted  to  the  desired  rate. 

(2)  After  the  pilot  flames  are  lighted, 
their  position  must  be  checked  as 
described  in  paragraph  (b)(8)  of  this  part 
IV. 

(3)  Air  flow  through  the  apparatus 
must  be  controlled  by  a  circular  plate 
orifice  located  in  a  1.5  inch  (38.1  mm) 
I.D.  pipe  with  two  pressure  measuring 
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points,  located  1.5  inches  (38  mm) 
upstream  and  .75  inches  (19  mm) 
downstream  of  the  orifice  plate.  The 
pipe  must  be  connected  to  a  manometer 
sot  at  a  pressure  differential  of  7.87 
inches  (200  mm)  of  Hg.  (See  Figure  IB 
of  this  part  IV.)  The  total  air  flow  to  the 
equipment  is  approximately  .04  m  V 
.seconds.  The  stop  on  the  vertical 
specimen  holder  rod  must  be  adjusted 
so  that  the  exposed  surface  of  the 
specimen  is  positioned  3.9  inches  (100 
mm)  from  the  entrance  when  injected 
into  the  environmental  chamber. 

(4)  The  specimen  must  be  placed  in 
the  hold  chamber  with  the  radiation 
doors  closed.  The  airtight  outer  door 
must  be  secured,  and  the  recording 
devices  must  be  started.  The  specimen 
must  be  retained  in  the  hold  chamber 
for  60  seconds,  plus  or  minus  10 
seconds,  before-  injection.  The 


thermopile  "zero"  value  must  be 
determined  during  the  last  20  seconds 
of  the  hold  period.  The  sample  must  not 
be  injected  before  completion  of  the 
"Zero"  value  determination. 

(5)  When  the  specimen  is  to  be 
injected,  the  radiation  doors  must  be 
opened.  After  the  specimeii  is  injected 
into  the  environmental  chamber,  the 
radiation  doors  must  be  closed  behind 
the  specimen. 

(6)*   *   • 

(7)«   .   * 

(8)  The  test  duration  is  five  minutes. 
The  lower  pilot  burner  and  the  upper 
pilot  burner  must  remain  lighted  for  the 
entire  duration  of  the  test,  except  that 
there  may  be  intermittent  flame 
extinguishment  for  periods  that  do  not 
exceed  3  seconds.  Furthermore,  if  the 
optional  three-hole  upper  burner  is 
used,  at  least  two  flamelets  must  remain 
lighted  for  the  entire  duration  of  the 


test,  except  that  there  may  be 
intermittent  flame  extinguishment  of  all 
three  flamelets  for  periods  that  do  not 
exceed  3  seconds. 

(9)*   *   • 

(f)*   *   * 

(2)  Heat  release  rates  may  be 
calculated  from  the  reading  of  the 
thermopile  output  voltage  at  any  instant 
of  time  as: 

(v  -V  Ik 

HRR  =  ^-H! tL-H 

.02323m  ^ 
HRR^heat  release  rate  (kw/m-) 
Vb=baseline  voltage  (mv) 
Vm=measured  thermopile  voltage  (mv) 
Kh=calibration  factor  (kw/mv) 
•        •        *         •        » 

Figures  to  Part  IV  of  Appendix  F 
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PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC,  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

4.  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1.155,  13,5B. 
1357,  1401,  1421-1430,  1472,  1485,  and 
1 502;  49  U.S.C.  106(g):  49  CFR  1.47(a). 

5.  By  amending  §  121.312  by  revising 
paragraphs  (a)(1)  through  (a)(6],  adding 
a  new  paragraph  (a)(8),  and  revising 
paragraph  (b)  to  read  as  follows: 

§121.312  Materials  for  compartment 
Interiors. 

(a)  *   *   * 

(1)  Except  as  provided  in  paragraph 
(a)(6)  of  this  section,  each  airplane  with 
a  passenger  capacity  of  20  or  more  and 
manufactured  after  August  19,  1988.  but 
prior  to  August  20,  1990,  must  comply 
with  the  heat  release  rate  testing 
provisions  of  §  25.853(d)  in  effect  March 
6.  1995  (formerly  §  25.853(a-l)  in  effect 
on  August  20.  1986),  except  that  the 
total  heat  release  over  the  first  2  minutes 
of  sample  exposure  must  not  exceed  100 
kilowatt  minutes  per  square  meter  and 
the  peak  heat  release  rate  must  not 
exceed  100  kilowatts  per  square  meter. 

(2)  Each  airplane  with  a  pas.senger 
capacity  of  20  or  more  and 
manufactured  after  August  19, 1990, 
must  comply  with  the  heat  release  rate 
and  smoke  testing  provisions  of 

§  25.853(d)  in  effect  March  6, 1995 
(formerly  §  25.853(a-l)  in  effect  on 
September  26.  1988). 

(3)  Except  as  provided  in  paragraph 
(a)(5)  or  (a)(6)  of  this  section,  each 
airplane  for  which  the  application  for 
type  certificate  was  filed  prior  to  May  1 . 
1972.  must  comply  with  the  provisions 
of  §  25.853  in  effect  on  April  30. 1972. 
regardless  of  the  passenger  capacity  if 
there  is  a  substantially  complete 
replacement  of  the  cabin  interior  after 
April  30,  1972. 

(4)  Except  as  provided  in  paragraph 
(a)(5)  or  (a)(6)  of  this  section,  each 
airplane  for  which  the  application  for 
type  certificate  was  filed  after  May  1 . 
1972.  must  comply  with  the  material 
requirements  under  which  the  airplane 
was  type  certificated  regardless  of  the 
passenger  capacity  if  there  is  a 
substantially  complete  replacement  of 
the  cabin  interior  after  that  date. 

(5)  Except  as  provided  in  paragraph 
(a)(6)  of  this  section,  each  airplane  that 
was  type  certificated  after  January  1 . 
i958,  and  has  a  passenger  capacity  of  20 
or  more,  must  comply  with  the  heat 
release  rate  testing  provisions  of 


§  25.853(d)  in  effect  March  6.  1995 
(formerly  §  25.853ta-l)  in  effect  on 
August  20, 1986),  if  there  is 
substantially  complete  replacement  of 
the  cabin  interior  components  identified 
in  §  25.853(d)  on  or  after  that  date, 
except  that  the  total  heat  release  over 
the  first  2  minutes  of  sample  exposure 
shall  not  exceed  100  killowatt-minutes 
per  square  meter  and  the  peak  heat 
release  rate  shall  not  exceed  100 
kilowatts  per  squcue  meter. 

(b)  Each  airplane  that  was  type 
certificated  after  January  1,  1958,  and 
has  a  passenger  capacity  of  20  or  more, 
must  comply  with  the  heat  release  rate 
and  smoke  testing  provisions  of 
§  25.853(d)  in  effect  March  6.  1995 
(formerly  §  25.853(a-l)  in  effect  on 
September  26,  1988),  if  there  is  a 
substantially  complete  replacement  of 
the  cabin  interior  components  identified 
in  §  25.853(d)  on  or  after  August  20, 
1990. 
***** 

(8)  Contrary  provisions  of  this  section 
notwithstanding,  galley  carts  and  galley 
standard  containers  that  do  not  meet  the 
flammability  and  smoke  emission 
requirements  of  §  25.853(d)  in  effect 
March  6, 1995  (formerly  §25.853(a-l)) 
may  be  used  in  airplanes  that  must  meet 
the  requirements  of  paragraph  (a-1). 
(a)(2),  (a)(5)  or  (a)(6l  of  this  section, 
provided  the  galley  carts  or  standard 
containers  were  manufactured  prior  to 
March  6,  1995. 

(b)  For  airplanes  type  certificated  after 
January  1,  1958.  seat  cushions,  except 
those  on  flight  crewmember  seats,  in 
any  compartment  occupied  by  crew  or 
passengers  must  comply  with  the 
requirements  pertaining  to  fire 
protection  of  seat  cushions  in 
^  25.853(c)  effective  on  November  26. 
1984. 

PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

6.  The  authority  citation  for  Part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1355(u). 
1421-1431.  and  1502:  49  U.S.C.  106(g):  49 
Cl-R  1.47(a). 

7.  By  amending  §  135.169  by  revising 
paragraph  (a)  to  read  as  follows: 

§  1 35.1 69    Additional  airwortNness 
requirements. 

(a)  Except  for  commuter  category 
airplanes,  no  person  may  operate  a  large 
airplane  unless  it  meets  the  additional 
airworthiness  requirements  of 
§^121.213  through  121.283  and  121.307 
of  this  chapter. 
***** 

8.  By  revising  S  1 35.171)  to  read  as 
follows: 


§  1 35. 1 70    Materials  for  compartment 
interiors. 

(a)  No  person  may  operate  an  airplane 
that  conforms  to  an  amended  or 
supplemental  type  certificate  issued  in 
accordance  with  SFAR  No.  41  for  a 
maximum  certificated  takeoff  weight  in 
excess  of  12.500  pounds  unless  within 
one  year  after  issuance  of  the  initial 
airworthiness  certificate  under  that 
SFAR,  the  airplane  meets  the 
compartment  interior  requirements  set 
forth  in  §  25.853(a)  in  effect  March  6. 
1995  (formerly  §  25.853  (a),  (b).  (b-1). 
(b-2).  and  (b-3)  of  this  chapter  in  effect 
on  September  26.  1978). 

(b)  No  person  may  operate  a  large 
airplane  unless  it  meets  the  following 
additional  airworthiness  requirements: 

(1)  Except  for  those  materials  covered 
by  paragraph  (b)(2)  of  this  section,  all 
materials  in  each  compartment  used  bv 
the  crewmembers  or  passengers  must 
meet  the  requirements  of  §  25.853  of  this 
chapter  in  effect  as  follows  or  later 
amendment  thereto: 

(i)  Except  as  provided  in  paragraph 
(b)(l)(iv)  of  this  section,  each  airplane 
with  a  passenger  capacity  of  20  or  more 
and  manufactured  after  August  19. 
1988.  but  prior  to  August  20,  1990,  nuist 
comply  with  the  heat  release  rate  testing 
provisions  of  §  25.853(d)  in  effect  March 
6.  1995  (formerly  §  25.853(a-l)  in  effect 
on  August  20,  1986),  except  that  the 
total  heat  release  over  the  first  2  minutes 
of  sample  exposure  rate  must  not  exceed 
100  kilowatt  minutes  per  square  meter 
and  the  peak  heat  release  rate  must  not 
exceed  100  kilowatts  per  square  meter. 

(ii)  Each  airplane  with  a  passenger 
capacity  of  20  or  more  and 
manufactured  after  August  19,  1990, 
must  comply  with  the  heat  release  rate 
and  smoke  testing  provisions  of 
§  25.853(d)  in  effect  March  6.  1995 
(formerly  §  25.83(a-l)  in  effect  on 
September  26,  1988). 

(iii)  Except  as  provided  in  paragraph 
(b)(1)  (v)  or  (vi)  of  this  section,  each 
airplane  for  which  the  application  for 
type  certificate  was  filed  prior  to  May  1 . 
1972,  must  comply  with  the  provisions 
of  §25.853  in  effect  on  April  30,  1972, 
regardless  of  the  passenger  capacity,  if 
there  is  a  substantially  complete 
replacement  of  the  cabin  interior  after 
April  30,  1972. 

(iv)  Except  as  provided  in  paragraph 
(b)(1)  (v)  or  (vi)  of  this  section,  each 
airplane  for  which  the  application  for 
type  certificate  was  filed  after  May  1, 
1972.  must  comply  with  the  material 
requirements  under  which  the  airplane 
was  type  certificated  regardless  of  the 
passenger  capacity  if  there  is  a 
substantially  complete  replacement  of 
the  cabin  interior  after  that  date. 
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(v)  Except  as  provided  in  paragraph 
(b)(l)(vi)  of  this  section,  each  airplane 
that  was  type  certificated  after  January 
1, 1958,  must  comply  with  the  heat 
release  testing  provisions  of  §  25.853(d) 
in  effect  March  6, 1995  (formerly 
§  25.853(a-l)  in  effect  on  August  20, 
1986),  if  there  is  a  substantially 
complete  replacement  of  the  cabin 
interior  components  identified  in  that 
paragraph  on  or  after  that  date,  except 
that  the  total  heat  release  over  the  first 
2  minutes  of  sample  exposure  shall  not 
exceed  100  kilowatt-minutes  per  square 
meter  and  the  peak  heat  release  rate 
shall  not  exceed  100  kilowatts  per 
square  meter. 

(vi)  Each  airplane  that  was  type 
certificated  after  January  1.  1958,  must 
comply  with  the  heat  release  rate  and 
smoke  testing  provisions  of  §  25.853(d) 
in  effect  March  6.  1995  (formerly 
§  25.853(a-l)  in  effect  on  August  20. 
1986),  if  there  Is  a  substantially 
complete  replacement  of  the  cabin 
interior  components  identified  in  that 
paragraph  after  August  19, 1990. 

(vii)  Contrary  provisions  of  this 
section  notwithstanding,  the  Manager  of 


the  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  may  authorize 
deviation  ft-om  the  requirements  of 
paragraph  (b)(l)(i).  (b)(l)(ii).  (b)(lj(v).  or 
(b)(l)(vi)  of  this  section  for  specific 
components  of  the  cabin  interior  that  do 
not  meet  applicable  flammability  and 
smoke  emission  requirements,  if  the 
determination  is  made  that  special 
circumstances  exist  that  make 
compliance  impractical.  Such  grants  of 
deviation  will  be  limited  to  those 
airplanes  manufactured  within  1  year 
after  the  applicable  date  specified  in 
this  section  and  those  airplanes  in 
which  the  interior  is  replaced  within  1 
year  of  that  date.  A  request  for  such 
grant  of  deviation  must  include  a 
thorough  and  accurate  analysis  of  each 
component  subject  to  §  25.853(d)  in 
effect  March  6,  1995  (formerly 
§  25.853(a-l)  in  effect  on  August  20, 
1986),  the  steps  being  taken  to  achieve 
compliance,  and  for  the  few 
components  for  which  timely 
compliance  will  not  be  achieved, 
credible  reasons  for  such 
noncompliance. 


(viii)  Contrary  provisions  of  this 
section  notwithstanding,  galley  carts 
and  standard  galley  containers  that  do 
not  meet  the  flammability  and  smoke 
emission  requirements  of  §  25.853(d)  in 
effect  March  6,  1995  (formerly 
§  25.853(a-l)  in  effect  on  August  20, 
1986),  may  be  used  in  airplanes  that 
must  meet  the  requirements  of 
paragraph  (b)(l)(i).  (b)(l)(ii}.  (b)(l)(ivj  or 
(b)(l)(vi)  of  this  section  provided  the 
galley  carts  or  standard  containers  were 
manufactured  prior  to  March  6,  1995. 

(2)  For  airplanes  type  certificated  after 
January  1,  1958,  seat  cushions,  except 
those  on  flight  crewmember  seats,  in 
any  compartment  occupied  by  crew  or 
passengers  must  comply  with  the 
requirements  pertaining  to  fire 
protection  of  seat  cushions  in 
§  25.853(c)  effective  November  2().  1984. 

Issued  in  Washington.  D.C.,  on 
January  24.  1995. 
David  R.  Hinson, 
Administrator. 
IFR  Doc.  95-2114  Filed  2-1-95;  8:45  .>m| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  25, 121, 125,  and  135 
[Docket  No.  24251;  Notice  No.  847-1 7A] 
RIN  212&-AA49 

Fuel  System  Vent  Fire  Protection 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  an 
amendment  to  the  airworthiness 
standards  for  transport  category 
airplanes  to  require  fuel  system  vent 
protection  during  post-crash  ground 
fires.  This  proposal  is  the  result  of 
information  obtained  from  public 
hearings  on  aircraft  fire  safety,  and 
recommendation  by  the  Special 
Aviation  Fire  and  Explosion  Reduction 
(SAFER)  Advisory  Committee,  and  is 
intended  to  provide  protection  against  a 
fuel  tank  explosion  following  a  post- 
crash  ground  fire.  The  proposed 
amendment  would  apply  to  air  carriers, 
air  taxi  operators,  and  commercial 
operators  of  transport  category 
airplanes,  as  well  as  the  manufacturers 
of  such  airplanes. 

DATES:  Comments  must  be  received  on 
or  before  June  2, 1995. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(.>\GC-200),  Docket  No.  24251,  800 
Independence  Avenue  SVV., 
Washington,  D.C.  20591,  or  delivered  in 
triplicate  to:  Room  9150,  800 
Independence  Avenue  SW., 
Washington,  D.C.  Comments  must  be 
marked:  Docket  No.  24251.  Comments 
may  be  inspected  in  Room  91 5G 
weekdays,  except  Federal  holidays, 
oetween  8:30  a.m.  and  5:00  p.m.  In 
addition,  the  FAA  is  maintaining  an 
information  docket  of  comments  in  the 
Office  of  the  Assistant  Chief  Counsel 
iANM-7),  Federal  Aviation 
Administration,  Northwest  Mountain 
Region,  1601  Lind  Avenue  SW,  Renton. 
Washington  98055-4056.  Comments  in 
the  information  docket  may  be 
inspected  in  the  Office  of  the  Assistant 
Chief  Counsel  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  McRae,  FAA,  Airframe  and 
Propulsion  Branch  (ANM-112), 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW..  Renton,  Washington  98055-4056; 
telephone  (206J  227-2133. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  relating  to  the 
environmental,  energy,  or  economic 
impact  that  might  result  from  adopting 
the  proposals  contained  in  this  notice 
are  invited.  Substantive  comments 
should  be  accompanied  by  cost 
estimates.  Commenters  should  identify 
the  regulatory  docket  or  notice  number 
and  submit  comments,  in  triplicate,  to 
the  Rules  Docket  address  specified 
above.  All  comments  received  on  or 
before  the  closing  date  for  comments 
will  be  considered  by  the  Administrator 
before  taking  action  on  this  proposed 
rulemaking.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments  will 
be  available  in  the  Rules  Docket,  both 
before  and  after  the  closing  date  for 
comments,  for  examination  by 
interested  persons.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  24251."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  PubUc  Affairs,  Attention:  Public 
Information  Center.  APA-230,  800 
Independence  Avenue  SW., 
Washington,  D.C.  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
rulemaking  documents  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedures. 

Background 

Section  25.954  (14  CFR  25.954)  of  the 
current  airworthiness  standards  for 
transport  category  airplanes  requires,  in 
part,  that  any  fuel  system  vents  be 
designed  to  protect  the  fuel  system  from 
ignition  by  lightning  strikes  or 
electrostatic  phenomenon.  However, 
fuel  system  vents  are  not  required  to 
protect  the  fuel  system  from  ignition 
during  a  post-crash  ground  fire. 


Improved  fuel  system  vent  fire 
protection  is  the  subject  of  this  NPRM. 

To  investigate  the  feasibility  of 
reducing  the  severity  or  occurrence  of 
airplane  fires  and  explosions,  the  FAA 
held  two  public  hearings  in  1977.  The 
first,  in  June,  considered  fire  and 
explosion  hazard  reduction.  The 
second,  in  November,  dealt  with  the 
flammability  of  compartment  interior 
materials.  From  the  information 
obtained  at  those  1977  hearings,  the 
FAA  concluded  that  pending 
rulemaking  actions  on  fuel  tank 
explosion  protection  and  flammability. 
toxicity,  and  smoke  production 
concerning  cabin  materials  were 
premature.  The  FAA  decided  to 
reexamine  the  technologies  involved  in 
reducing  those  hazards  before  going 
forward  with  any  new  rules. 

To  focus  advice  from  the  industry  and 
the  public  at  large  for  this  review  of 
available  technology,  the  FAA  formed 
the  Special  Aviation  Fire  and  Explosion 
Reduction  (SAFER)  Advisory 
Committee  on  June  26,  1978.  The 
committee  consisted  of  a  chairman  and 
executive  director,  plus  24 
representatives  spanning  the  spectrum 
of  international  aviation  interests. 

The  SAFER  Committee's  advice  and 
recommendations  to  the  FAA  are 
embodied  in  a  final  report,  FAA-ASF- 
80-4.  dated  June  26.  1980,  Final  Report 
of  the  Special  Aviation  Fire  and 
Explosion  Reduction  (SAFER)  Advisory 
Committee.  This  notice  responds  to  the 
recommendation  of  the  SAFER 
Committee  concerning  fuel  system  vent 
protection.  Recommendations  made  in 
other  areas  are  the  subject  of  other 
rulemaking  actions  and  are  not  relevant 
to  this  notice. 

The  SAFER  Committee  reviewed 
worldwide  transport  airplane  accidents 
involving  post-crash  fuel  tank 
explosions  that  had  occurred  since  1964 
and  concluded  that  with  existing 
technology,  the  potential  for  post-crash 
explosion  hazards  could  be  reduced. 
The  Committee  considered  that  fuel 
system  vent  flame  arrestors  or  surge 
tank  explosion  suppression  systems 
used  in  some  current  airplanes  to 
protect  against  lightning-induced 
ignition  at  fuel  vent  outlets  might  also 
be  able  to  delay  propagation  of  ground 
fires  and  the  subsequent  explosions,  to 
provide  additional  time  for  safe 
evacuation  of  passengers.  They  also 
considered  that  a  design  practice  in  use 
on  some  current  airplanes  that  provides 
for  closure  of  both  fuel  tank-to-engine 
and  engine  fuel  control  shutoff  valves 
during  normal  engine  shutdown  would 
also  maximize  the  probability  of  engine 
fuel  supply  shutoff  in  post-crash  fire 
accidents.  On  the  basis  of  these 


consideration?,  the  SAFER  Committee 
made  the  following  regulatory 
recommendations  to  the  FAA: 

1   Amend  1«  CFR  part  25  to  require 
fuel  taiok  vent  protection  fi-om  ground 
fires  by  adding  a  new  §  25.975(a)(7)  to 
read:  "Each  vent  to  aUnosphere  must  be 
designed  to  minimize  the  possibility  of 
external  ground  fires  being  propagated 
through  the  vent  hne  to  the  tank  vapor 
space,  providing  that  the  tank  and  vent 
structure  remain  intact." 

2.  Amend  part  25  to  require  design 
practices  that  maximize  the  probability 
of  engine  fuel  supply  shutoff  in 
potential  fire  situations. 

To  implement  the  SAFER  propulsion 
system  recommendations,  preliminary 
rulemaking  action  was  initiated. 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  No.  84-17  was 
published  in  the  Federal  Register  (49 
FR  38078.  September  26, 1984)  for  the 
purpose  of  obtaming  public  comments, 
information,  and  data  relative  to  adding 
new  airworthiness  standards  applicable 
to  transport  category  airplane  fuel 
systems.  The  objective  of  the 
rulemaking  proposed  in  Notice  84-1 7 
was  to  develop  airworthiness  standards 
that  would  provide  protection  against 
fuel  tank  explosions  following  a  post- 
cra.sh  ground  fire,  and  that  would  assure 
engine  and  auxiUary  power  unit  fuel 
supply  shutoff  to  reduce  the  fire  hazard 
from  spilled  fuel. 

Comments  were  received  from  the 
general  public,  airplane  manufacturers, 
and  other  interested  organizations  in  the 
United  States  and  Europe.  Eight  of  the 
commenters,  including  the  Airline 
Pilots  Association  (ALPA).  Aerospace 
Industries  Association  of  America 
(AIAA).  and  the  Air  Transport 
Association  of  America  (ATA),  support 
the  proposed  rule  change  regarding  fuel 
system  vent  fire  protection,  whereas  five 
commenters  object  to  the  proposal.  The 
ATA  response  indicates  that  while 
comments  received  from  their  member 
airlines  generally  support  the  "aircraft 
design  enhancements"  discussed  in  the 
ANPRM,  some  remain  unconvinced  that 
the  specific  proposals  will  produce  the 
desired  results.  They  state,  however, 
that  even  with  minimal  justification  for 
such  changes,  it  appears  sufficiently 
promising  to  proceed  with  a  more 
detailed  cost-benefit  analysis. 

In  general,  commenters" opposing  the 
proposal  argue  that  the  added  cost  and 
complexity  of  the  installed  fuel  system 
vent  fire  protection  would  exceed  the 
very  small  safety  benefits  that  might 
accrue  from  the  installation.  Further, 
they  express  concern  that  the  critical 
vent  system  performance  might  be 
compromised  by  the  installation  of  a 
flame  arrestor.  they  beheve  the  costs 
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would  not  be  commensurate  with  the 
benefits,  although  they  submittJid  no 
facts  or  figures  to  suppert  their 
contention.  One  commenter  states  that 
the  occurrence  of  only  two  incidents  in 
a  20-year  period,  only  one  of  which 
would  have  been  mitigated  if  the 
airplane  had  met  the  proposed  fire 
protection  standards,  is  not  sufficient 
justification  for  requiring  new 
standards.  As  discussed  below,  the  FAA 
concludes  that  the  projected  benefits 
from  this  proposal  are  sufiicient  to 
warrant  further  action.  Further,  the  costs 
and  risks  to  vent  performance  are 
expected  to  be  relatively  small,  since  the 
majority  of  transport  caiegorv  airplanes 
currently  incorporate  Flame  arrestors  in 
the  fuel  sy.stem  vents.  Many  of  these 
arrestor  installations  were  expressly 
designed  to  provide  protection  from 
ground  fires  and  have  demonstrated  the 
ability  to  safeguard  vent  system 
performance. 

A  preliminary  regulatory  evaluation 
was  completed  in  November  1985. 
Although  the  analysis  showed  that  the 
costs  exceeded  the  benefits,  it  was  noted 
that  the  anal)^is  did  not  properly 
account  for  the  potential  magnitude  of 
a  hazardous  situation  created  by  a  post- 
crash  ground  fire  and  a  fuel  tank 
explosion.  As  discussed  below,  to 
address  these  factors  a  new  regulatory 
evaluation  was  completed  that 
demonstrates  that  the  benefits  exceed 
the  costs.  Therefore,  in  Ught  of  the 
comments  received  in  response  to 
Notice  84-17.  the  SAFER  Committee 
conclusions  and  reconuDendations.  and 
the  fact  that  public  safety  would  be 
enhanced,  the  FAA  finds  the  proposed 
changes  to  14  CFR  parts  25,  121,  125. 
and  135  are  in  the  interest  of  public 
safety  and  should  be  promulgated. 
Nevertheless,  the  comments  received  in 
response  to  the  advance  notice  were 
considered  during  the  development  of 
the  regulatory  evaluation  for  this  notice. 

While  the  regulatory  evaluation  for 
this  notice  was  being  prepared, 
Congress  enacted  Public  Law  lt)0-591. 
"Aviation  Safety  Research  Act  of  1988/' 
Section  9(a)  of  that  Act  resulted  in  the 
FAA  publication  of  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  No.  89- 
11  (54  FJ?  18824.  May  2.  1989).  Notice 
89-11  requested  new  inferraation  on  the 
feasibility  ofinstalling  "crashworthy 
fuel  systems."  The  comments  received 
indicate  that  although  additional 
information  is  needed,  improvements  in 
fuel  system  crashworthiness  beyond 
those  envisioned  by  the  SAFER 
committee  recomniendation  on  fuel  feed 
shutoff  are  feasible.  Therefore,  the  fuel 
feed  shutoff  provisions  of  Notice  84-1 7 
are  being  incorporated  into  the 
regulatory  evaluation  prepared  for  the 


proposed  rulemaking  resuUing  from 
Notice  89-11,  which  the  FAA 
anticipates  will  more  completely 
address  the  threat  from  fuel  leakage 
following  a  sur\  ivable  crash  landing 

Discussion 


To  minimize  the  possibility  of 
propagation  of  external  ground  fires 
through  the  vent  system,  it  would  b« 
necessary  to  design  a  flame  arrestor  or 
flame  suppression  device  or  system  to 
prevent  flame  penetration  and 
propagation  through  the  airplane  fuel 
tank  vent  system  for  a  finite  period  of 
time  This  lime  period  should  be  no  less 
than  the  time  required  for  an  external 
fire  to  heat  fuel  and  vapors  in  a  wing 
tank  to  its  auto  ignition  temperature,  or 
for  an  external  fue  to  penetrate  the 
undersurfac»  of  an  emptv  wingiank. 
whichever  is  greater  Typically.  thLs 
tank  material  is  at  least  fire  resistant; 
therefore,  a  period  of  protection  of  five 
(5)  minutes  is  considered  consistent 
with  the  currently  accepted  criteria  for 
fire  resistant  materials.  The  FAA 
proposes  to  adopt  a  new  S 25.975(a)(7) 
to  require  that  each  fuel  tank  be 
designed  to  prevent  the  propagation  of 
names  from  external  fires  through  the 
fuel  tank  vents  and  any  other  external 
openings  to  fuel  tank  vapor  spaces  for 
a  minimum  of  five  minutes  after  a 
survivable  crash  landing  when  the  fuel 
tank  and  the  \ent  system  remain  intact. 
In  order  to  maximize  the  net  potential 
benefits  by  increasing  safety  during 
survivable  post-crash  evacuations,  the 
FAA  considers  it  appropriate  to  require 
that  the  proposed  changes  to  part  25  be 
incorporated  in  all  transport  category 
airplanes  that  are  used  in  air  carrier,  air 
taxi,  or  commercial  ser.ice  under  the 
provisions  of  14  CFR  parts  121,  125.  or 
135  as  soon  as  practicable.  Currently, 
about  75  percent  of  the  fleet  have  a  " 
flame  arrestor  device  that  may  ctMnply 
with  proposed  §  25.975ta)(').'For 
airplanes  manufactured  after  the 
effective  date  of  the  rule,  comphance 
would  be  required  within  one  yeaj .  For 
all  other  airplanes  in  operation, 
compliance  would  be  required  within 
two  years  The  FAA  considers  this 
timeframe  to  be  sufficient  to  aUow 
manufacturers  and  opentors  to  desitgn 
and  install  a  fuel  vapor  flame 
suppression  device  that  meets  the  nnw 
requirements.  Parts  121.  125.  and  135 
would  be  revised  accordingly. 

Regulatory  Evaluation 

This  section  summarizes  the  full 
regulatory  evaluation  prepared  bv  thr 
FAA  that  provides  more  detailed 
estimates  of  the  economic  consequent  hk 
of  this  proposed  regulator}-  action.  Thi.s 
summary  and  the  ftiii  evaluation 
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quantify,  to  the  extent  practicable, 
estimated  costs  and  anticipated  benefits 
to  the  private  sector,  consumers,  and 
Federal.  State,  and  local  governments. 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First.  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second  the  Regulatory  Flexibility  Act  of 
1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Finally,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effects  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  rule:  (1) 
Would  generate  benefits  that  would 
justify  its  costs  and  is  not  a  "significant 
regulatory  action"  as  defined  in  the 
Executive  Order;  (2)  is  not  significant  as 
defined  in  Department  of  Transportation 
Regulatory  Policies  and  Procedures;  (3) 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities; 
and  (4)  would  not  have  a  negative 
impact  on  international  trade.  These 
analyses,  available  in  the  docket,  as 
summarized  below. 

As  discussed  earlier,  several 
commenters  to  the  ANPRM  claim  that 
the  benefits  of  fuel  system  vent 
protection  would  not  outweigh  the 
costs.  The  FAA  disagrees  with  these 
claims.  The  Special  Aviation  Fire  and 
Explosion  Reduction  (SAFER)  Advisory 
Committee  identified  four  accidents 
worldwide  in  which  effective  fuel  vent 
fire  protection  could  have  prevented  or 
delayed  post-crash  fires  (Malaysian 
Airways  Comet  4,  Singapore,  1964; 
TVVA  707,  Rome,  1964;  BOAC  707, 
London,  1968;  and  Seaboard  World  DC- 
8,  Stockton,  1969.  After  sustaining 
relatively  minor  impact  damage,  all  four 
airplanes  were  destroyed  by  fire  and 
explosions,  resulting  in  53  fatalities  and 
55  serious  injuries.  As  summarized 
below,  the  number  of  fuel  tank  fires  that 
this  proposed  rule  might  prevent  is 
expected  to  be  low,  but  the  expected 
value  of  averting  a  single  incident 
would  exceed  the  estimated  compliance 
costs. 

Costs 

The  FAA  assumes  that  manufacturers 
and  operators  would  use  vent  flame 
arresters  as  the  most  effective  and 
economical  means  of  compliance.  For  a 
representative  large  transport  airplane, 
the  FAA  estimates  that  non-recurring 
costs  would  be  approximately  $700  and 
that  recurring  operating  costs  would  be 
approximately  $51  per  year. 


Corresponding  estimates  for  a 
representative  small  transport  airplane 
are  approximately  $400  in  non-recurring 
costs  and  $51  in  recurring  costs. 

Section  25.954  currently  requires,  in 
part,  that  fuel  systems  be  designed  to 
prevent  ignition  within  the  fuel  system 
by  lightning  strikes  and  other 
electrostatic  phenomena.  Flame 
arresters  and  suppressors  are  offered  as 
standard  or  optional  equipment  on  most 
U.S.  transport  airplanes  in  current 
production.  Approximately  75  percent 
of  the  transport  airplane  fleet  currently 
have  devices  that  might  meet  the  criteria 
of  the  proposed  rule.  Until  actual  testing 
and  evaluation  is  performed,  however,  it 
cannot  be  determined  whether  these 
devices  would  qualify.  For  purposes  of 
this  cost  analysis,  therefore,  all  relevant 
airplanes  are  assumed  to  be  affected. 

Based  on  this  premise,  approximately 
11,048  airplanes  would  be  affected 
during  the  first  ten  years  following  the 
effective  date  of  the  rule,  applying  the 
unit  costs  summarized  above  to  this 
number  of  airplanes  yields  a  total  cost 
of  $18.8  million  (constant  dollars),  or 
$11.5  million  discounted  to  present 
value.  The  average  annualized  costs  per 
airplane  are  $142  for  large  transport 
airplanes  and  $120  for  small  transport 
airplanes. 

Benefits 

Since  the  four  accidents  identified  by 
the  SAFER  Advisory  Committee,  there 
have  been  no  known  accidents  in  which 
fuel  vent  fire  protection  would  have 
prevented  or  delayed  post-crash  fires. 
This  is  attributable  in  part  to  regulatory 
and  voluntary  initiatives  aimed  aircraft 
fire  safety,  such  as  the  use  of  less 
volatile  fiiels,  and  improve  safety 
performance  that  reduced  the 
opportunities  for  post-crash  fires. 

Notwithstanding  the  absence  of  fuel 
tank  fires  in  recent  years  and  lacking 
other  sufficient  bases  upon  which  to 
estimate  the  risks  of  future  fires,  the 
merits  of  the  proposed  rule  can  be 
assessed  by  considering  the  number  of 
incidents  that  would  need  to  be 
prevented  to  offset  the  costs  of  the  rule. 
For  large  passenger-configured  transport 
airplanes,  the  prevention  of  one  fuel 
tank  fire  during  the  operating  lives  of 
such  airplanes  affected  during  the  first 
ten  years  of  the  rule  would  yield 
expected  benefits  of  approximately  $106 
million,  or  $40.1  million  discounted  to 
present  value.  This  estimate  reflects  an 
accident  involving  a  representative  large 
transport  airplane  with  130  occupants 
and  20  percent  fataUty  and  20  percent 
serious  injury  rates.  Corresponding 
estimates  for  small  passenger-configured 
and  cargo-configured  transport  airlines 
would  be  $15  million  ($5.7  million 


discounted)  and  $16  million  ($6.0 
million  discounted),  respectively. 

Summary  of  Costs  and  Benefits 

The  FAA  finds  the  proposed  rule  to 
be  cost  beneficial  because  the  expected 
benefits  of  preventing  just  one  post- 
crash  fire  outweigh  the  expected  costs 
($40.1  million  in  benefits  versus  $7.3 
million  in  costs  for  large  passenger- 
configured  transport  airplanes;  S5.7 
million  in  benefits  versus  $4.2  million 
in  costs  for  small  passenger-configured 
transport  airplanes;  and  $6.0  million  in 
benefits  versus  $5.7  million  in  costs  for 
cargo-configured  transport  airplanes).  If 
this  action  is  not  taken,  a  hazard  would 
continue  to  exist,  even  though  effective 
and  low-cost  means  are  available  to 
minimize  or  eliminate  it.  To  the  e.xtent 
that  existing  devices  might  satisfy  the 
proposed  criteria,  the  total  incremental 
costs  would  be  less  than  those 
summarized  above. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  agencies  to  evaluate 
alternative  remedies  when  a  rule  would 
have  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities." 
The  FAA  has  determined  that  the 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities." 

Trade  Impact  Statement 

The  proposed  rule  would  have  no 
impact  on  trade  opportunities  for  U.S. 
firms  doing  business  in  foreign  markets 
and  foreign  firms  doing  business  in  the 
U.S.  market. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Conclusion 

Because  the  installation  of  fuel  system 
vent  protection  equipment  is  not 
expected  to  result  in  a  substantial 
economic  cost,  the  FAA  has  determined 
that  this  proposed  regulation  is  not 
significant  under  Executive  Order 
12866.  In  addition,  the  FAA  has 
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determined  that  this  action  is  not 
significant  as  defined  in  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26 
1979).  Under  the  criteria  of  the 
Regulatory  Flexibihty  Act,  the  FAA 
certifies  that  this  proposed  regulation,  if 
adopted,  would  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities.  A  copy  of  the  initial  regulatory 
evaluation  prepared  for  this  proposal 
may  be  examined  in  the  public  docket 
or  obtained  fi-om  the  person  identified 
under  the  caption,  FOR  FURTHER 
INFORMATION  CONTACT. 

■    1 

List  of  Subjecti 

14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

14  CFR  Part  121 

Air  carriers,  Aircraft,  Airmen, 
Aviation  safety,  Charter  flights, 
Reporting  and  recordkeeping 
requirements,  Safety,  Transportation. 

14  CFR  Part  125 

Aircraft,  Airmen,  Aviation  Safety, 
Reporting  and  recordkeeping 
requirements. 

14CFRPartl3r> 

Air  taxis,  Aircraft,  Airmen,  Aircraft 
safety.  Reporting  and  recordkeeping 
requirements,    i  i 

The  Proposed  Amendments 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  14  CFR  parts  25,  121,  125.  and 
135  of  the  Federal  Aviation  Regulations 
(FAR)  as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1344. 1354(a). 
1355.  1421.  1423,  1424.  1425.  1428,  1429 
1430;  49  U.S.C.  106(g):  and  49  CFR  1.47(a). 

2.  By  amending  §  25.975  by  removing 
the  word  "and"  at  the  end  of  paragraph 
(a)(5),  by  removing  the  period  at  the  end 
of  paragraph  (a)(B)  and  adding  ";  and" 
in  its  place,  and  by  adding  a  new 
paragraph  (a)(7)  to  read  as  follows: 


§  25.975    Fuel  tank  vents  and  carburetor 
vapor  vents. 

(a)  *  *  * 

(7)  Each  fuel  tank  vent  must  be 
designed  to  prevent  the  propagation  of 
flames  from  external  ground  fires 
through  the  fuel  tank  vents  and  any 
other  external  openings  to  fuel  tank 
vapor  spaces  for  a  minimum  of  five 
minutes  after  a  survivable  crash  landing, 
when  the  fuel  tank  and  the  vent  system 
remain  intact. 


PART  121— CERTIFICATION  AND 
OPERATIONS:  DOMESTIC  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

3.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1354(a).  1355, 
1356,  1357.  1401.  1421-1430.  1472,  1485 
and  1502;  49  U.S.C.  106(g). 

4.  By  revising  §  121.316  to  read  as 
follows: 

§121.316    Fuel  systems. 

(a)  No  person  may  operate  a  turbine- 
powered  transport  category  airplane 
after  October  30.  1991.  unless  it  meets 
the  fuel  tank  access  cover  criteria  of 
§  25.963(e)  of  this  chapter  in  effect  on 
October  30,  1989. 

(b)  After  [a  date  1  year  after  the 
effective  date  of  the  amendment),  no 
person  may  operate  a  transport  category 
airplane  manufactured  on  or  after  that 
date  unless  it  is  equipped  with  a  fuel 
vapor  flame  suppression  device  that 
meets  the  requirements  of  §  25.975(a)(7) 
of  this  chapter. 

(c)  After  [a  date  2  years  after  the 
effective  date  of  the  amendment),  no 
person  may  operate  any  other  transport 
category  airplane  unless  it  is  equipped 
with  a  fuel  vapor  flame  suppression 
device  that  meets  the  requirements  of 
§  25.975(a)(7)  of  this  chapter. 

PART  125— CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE 

5.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1354, 1421  through 
1430,  and  1502;  49  U.S.C.  106(g),  (RevLsed 
Pub.  L.  97-449,  January  12,  1983). 

6.  By  adding  a  new  §  125.214  to  read 
as  follows: 

§125.214    Fuel  systems. 

(a)  After  (a  date  1  year  after  the 
effective  date  of  the  amendment),  no 
person  may  operate  a  transport  category 
airplane  manufactured  on  or  after  that 
date  unless  it  is  equipped  with  a  fuel 
vapor  flame  suppression  device  that 
meets  the  requirements  of  §  25.975(a)(7) 
of  this  chapter. 

(b)  After  [a  date  2  years  after  the 
effective  date  of  the  amendment),  no 
person  may  operate  any  other  transport 
category  airplane  unless  it  is  equipped  • 
with  a  fuel  vapor  flame  suppression 
device  that  meets  the  requirements  of 

§  25.975(a)(7)  of  this  chapter. 

PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

.7.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1354(a).  1355(6). 
1421  through  1431.  and  1502:49  USC 
106(g);  and  49  CFR  1.47(a). 

8.  By  adding  a  new  §  135.187  to 
subpart  C  to  read  as  follows: 

§135.187    Fuel  systems. 

(a)  After  [a  date  1  year  after  the 
effective  date  of  the  am(  ndmentj.  no 
person  may  operate  a  transport  category 
airplane  manufactured  on  or  after  that 
date  unless  it  is  equipped  with  a  fuel 
vapor  flame  suppression  device  that 
meets  the  requirements  of  §  25.975(a)(7) 
of  this  chapter. 

(b)  After  [a  date  2  years  after  the 
effective  date  of  the  amendment),  no 
person  may  operate  any  other  transport 
category  airplane  unless  it  is  equipped 
with  a  fuel  vapor  flame  suppression 
device  that  meets  the  requirements  of 

§  25.975(a)(7)  of  this  chapter. 

Issued  in  Washington.  D.C.,  on  )anua.'v  20 
1995. 

Elizabeth  YoesI, 

Acting  Director.  Aircraft  Certification  Semcf 
IFR  Doc.  95-2115  Filed  2-1-95;  8:45  anij 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  70 
[Docket  No.  PY-92-003] 
RIN0581-AA61 

Voluntary  Poultry  Grade  Standards 

AGENCY:  Agricultural  Marketing  Ser\i(:c'. 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  adopting  as  a  flnal  nile 
the  provisions  of  the  proposed  rule 
which  updated  the  voluntary  poultry- 
grade  standards  in  response  to 
advancements  within  the  poultry 
industry  and  changes  in  consumer 
preferences.  The  revisions  will  amend 
existing  regulations  with  regard  to 
discolorations.  the  definition  of  exposed 
flesh,  and  the  procurement  grades  in 
order  to  simplify  interpretation, 
improve  uniformity,  and  strengthen 
effectiveness.  The  revisions  will  also 
establish  new  grading  criteria  for  large 
poultry  parts  to  fulBU  industry's  request 
for  voluntary  grading  standards  for  new 
products. 

EFFECTIVE  DATE:  March  6,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  L.  Lockard.  Chief, 
Standardization  Branch.  (202)  720- 
3506. 

SUPP1.EMENTARY  INFORMATION:  This  ruk 
has  been  determined  not  significant  for 
purposes  of  Executive  Order  12866  and 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  It  would  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
Prior  to  any  judicial  challenges  to  the 
application  of  the  provisions  of  this 
rule,  appropriate  administrative 
procedures  as  set  forth  in  7  CFR  70.100 
through  70.106  must  be  exhausted. 

The  AMS  Administrator  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulator>'  Flexibility 
Act  (5  U.S.C.  601  et  seq.]. 

The  information  collection 
requirement  that  appears  in  section 
70.210(e)  of  this  rule  has  been 
previously  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
OMB  Control  No.  0581-0127.  under  the 
Paperwork  Reduction  Act  of  1980. 


Background 

Poultry  grading  is  a  voluntary 
program  provided  under  the  authority  of 
the  Agricultural  Marketing  Act  of  1946. 
as  amended,  and  is  offered  on  a  fee-for- 
service  basis.  It  is  designed  to  assist  the 
orderly  marketing  of  poultry  products. 
Quality  in  practical  terms  refers  to  the 
usability,  desirability,  and  vahie  of  a 
product;  as  well  as  its  marketability. 
Grade  standards  identify  and  msasure 
degrees  of  quality,  and  permit  important 
quality  attributes  to  be  evaluated 
uniformly  and  acciuately.  In  order  to 
continue  equity  among  all  persons 
affected  by  grade  standards,  from  the 
producer  to  the  consumer,  the  standards 
must  keep  abreast  of  changes  in 
consumer  preferences  as  well  as 
advancements  and  trends  in  industry 
production  and  marketing  practices. 

The  poultry  grade  standards  were  last 
amended  effective  June  9,.1986.  Those 
changes  included  establishing  a 
standard  for  quality  of  raw,  boneless, 
skinless  poultry  products  and  clarifying 
the  tolerance  for  exposed  flesh  and 
discoloration  in  ready-to-cook  poultry- 
carcasses. 

Since  1986.  there  has  been  even 
greater  consumer  utilization  of 
convenience  foods  and  demand  for  low- 
fat,  skinless  products.  Constant 
innovations  and  accomplishments  have 
also  occurred  within  the  poultry 
industry':  (1)  Improved  quality  and 
uniformity  (conformation  and  fleshing 
through  technological  advances  and 
efficient  production  practices);  (2)  new 
processing  techniques:  (3)  effective 
automation;  (4)  new  products;  and  (5) 
new  marketing  trends. 

Proposed  Changes 

The  amendments  revise  the  existing 
standard  for  discolorations  on  skin  arid 
flesh  in  grade  A  and  B  quality  poultry 
products  and  reclassify  skin  bniisesas 
a  discoloration.  For  A  quality  carcasses 
and  parts  (§  70.220),  slight 
discolorations  on  skin  and  flesh  wrill  be 
allowed  provided  the  discoloration  does 
not  detract  from  the  appearance  of  the 
product.  Clarification  is  further  made  to 
define  discolorations  and  to  include 
intensity  levels  allowed  and  the  total 
aggregate  area  of  permitted 
discolorations. 

For  B  quality  poultry  products 
(§  70.221),  the  hmit  for  discoloratioaas 
will  be  moderately  shaded  areas  and  the 
carcass  or  part  will  be  free  of  serious 
defects.  This  revision  is  necessary  to 
accurately  classify  discolorations 
considered  normal  for  the  kind  and 
class  of  poultry  being  graded. 

Out-dated  terms,  such  as  "blue  back" 
(§  70.220).  that  refer  to  conditions 


presently  not  found,  are  removed. 
Technological  advancements  in  poultrj- 
production  practices  have  improved 
uniformity  among  poultry  products. 
"Blue  back"  has  become  a  rare  finding 
thereby  making  it  insignificant  for 
present  poultry  marketing. 

The  descriptions  of  grade  criteria  for 
discolorations  in  poultry  roasts 
(§  70.230)  is  clarified.  The  revision 
allows  slight  discolorations  or  other 
skin  discolorations  which  do  not  detract 
from  the  appearance  of  the  roast.  The 
aggregate  area  of  all  discolorations  is 
defined  and  tolerances  are  based  on 
minimum  and  maximum  weight.  In 
addition,  the  amount  of  skin  covering 
poultry  roasts  is  reduced  and  it  is 
permitted  to  overlap  without  limit, 
provided  fat  has  been  removed  from 
specific  areas  of  the  carcass.  Current 
grade  criteria  for  poultry  roasts  do  not 
provide  a  margin  for  accepting  product 
tolerances  based  on  the  weight  of  the 
product,  nor  do  they  permit  the 
overlapping  of  skin  on  roasts. 

In  addition,  the  grade  criteria  for 
discolorations  in  boneless  breast  and 
thigh  meat  (§  70.231)  is  clarified.  The 
current  regulation  provides  no  margin 
for  accepting  product  with  slight 
discolorations  even  though  they  may 
not  detract  from  the  appearance  of  the 
product. 

Also  amended  are  the  grade  factors  fur 
exposed  flesh  in  A  quality  poultrj' 
products  (§  70.220).  Current  grade 
factors  were  developed  when  the 
primary  method  for  disjointing  whole 
carcasses  was  by  hand.  They  do  not 
provide  for  insignificant  cuts  and  tears 
on  the  breast  and  legs  of  whole 
carcasses,  or  on  poultry  parts,  that  may 
be  the  result  of  the  newer  processing 
technologies  and  equipment  used  today. 
Data  from  the  Agency's  1991  Poultry 
Defect  Survey  indicates  that  the 
amendments  would  not  significantly 
affect  the  overall  acceptable  quality 
levels  of  the  product.  These  cuts  and 
tears  frequently  do  not  detract  from  the 
appearance  or  acceptability  of  the 
product.  The  entire  paragraph  has  been 
rewritten  to  more  clearly  incorporate 
these  changes.  Because  newer  methods 
for  disjointing  whole  birds  also  affect 
the  thigh  portion  of  poultry  parts,  the 
grade  criteria  for  A  quality  thighs  is 
clarified  in  §  70.220(f)  "Disjointed  and 
broken  bones,  missing  parts,  and 
trimming." 

In  B  quality  poultry  products, 
trimming  is  removed  from  §  70.221(e) 
"Exposed  flesh"  and  is  more  fully 
addressed  in  §  70.221(f)  "Disjointed  and 
brtdien  bones,  missing  parts,  and 
trimming." 

Procurement  Grades  I  and  II 
(§§  70.270  and  70.271)  are  deleted. 
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These  grades  were  established  in  196G, 
for  poultry  suitable  for  institutional 
adaptation  and  ftirther  processing. 
Today,  the  use  of  procurement  grades 
and  the  need  to  provide  grade  standard.s 
below  Grade  C  are  virtually  non- 
e.xistent. 

The  amendments  include  definitions 
for  front  pouJlrv  halves  and  rear  poultry 
halves. (§  70.210).  products  that  are 
newer  retail  packs;  add  tenderloins  to 
the  regulations  for  boneless  poultry- 
breast  and  thigh  meat  (§  7a.231):  and 
add  a  new  standard  for  skinless 
carcasses  and  parts  (§  70.232).  Industry 
had  requested  that  the  Agency  broaden 
the  types  of  products  to  which  the 
standards  apply.  These  changes  give 
industry  flexibility  in  marketing 
additional  types  of  graded  poultry 
products.  Consumer  preferences  for  a 
leaner,  tender  cut  of  poultry  has  caused 
the  demand  for  tenderloin  meat  to  grow 
and  a  standard  is  needed  to  ensure  a 
quality  product.  And  consumers 
wanting  less  fiat  in  die  diet  will  have  a 
larger  variety  of  skinless  DSDA  graded 
poultry  products  from  which  to  clioose. 
The  Agency  has  been  working  with 
industry.  Uirough  test  applications,  to 
determine  possible  changes  and  agrees 
that  the  amendments  are  feasible. 

The  definition  for  "Free  from 
protruding  pinfeathers"  (§  70.1)  is 
revised  by  adding  die  terms  "diminutive 
feadiers"  and  "hairs".  In  addition,  the 
grade  criteria  for  Uiis  factor  in  A  qualify 
(§70.220)  and  B  quality  (§  70.221 )  is     " 
clarified. 

The  amendments  require  that  all 
scales  provided'  for  the  graders'  use  be 
graduated  uniformly  whether  used  for 
individual  products  or  quantities  of 
product  (§  70.15).  This  will  enable  a 
more  accurate  application  of  tolerances 
during  test-weighing  procedures, 
especially  as  the  use  of  digital  scales 
increases. 

The  amendments  will  update  the 
regulations  to  comply  with  current 
statutory  requirements  regarding 
providing  grading  services  and  licensing 
graders  without  discrimination  due  to 
age  or  disabilities  (§  70.5). 

Other  miscellaneous  changes  will 
remove  obsolete  material,  correct 
erroneous  wording,  and  otherwise 
cl&rify.  update,  and"  simplify  the 
regulations.  These  changes  are  editorial 
or  housekeeping  in  nature  and  impose 
no  new  requirements. 
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Comments 

A  proposed  rule  to  amend  the  poultry 
standardaand  grades  in  7  CFR  Part  70  ' 
to. reflect  tiiese  irmovations  was 
published  ia  the  Federal  Register  (59 
FR  52469)  on  October  18.  1994. 
Comments  on  the  proposed  rule  were 


solicited  from  interested. parties  until 
November  17.  1994. 

During  the  30-day  comment  period, 
the  Agency  received  six  comments,  fbur 
from  poultry  processors  and  two  from 
national  industry  associations.  All 
commentors  were  in  basic  agreeraenl 
with  the  proposed  changes.  However, 
three  processors  and  one  association 
also  called  attention  to  several  items 
that  were  of  concern. 

There  were  several  comments  about 
the  definitions  for  discolorations:  (1) 
they  should  apply  only  to  discolorations 
on  muscle  tissue,  not  to  any  loose  blood 
that  may  collect  in  die  wing  socket  area: 
(2)  they  are  too  subjective  and  need 
further  clarification  to  avoid 
inconsistent  interpretation;  (3)  it  is  and 
would  be  cumbersome  for  graders  to 
visualize  circular  aggregate  areas  of 
discoloration  and  to  determine  their 
dimensions;  (4)  color  photographs  and 
standard  color  chips  would  be  helpful. 

Discolorations  on  poultry  skin  and 
flesh  have  always  been  part  of  the  grade 
standards.  Likewise,  blood  on  or  under 
the  skin  has  always  been  considered  to 
be  a  discoloration.  Blood  may  build  up 
in  the  wing  socket  area  during  the 
hanging,  stunning,  and  evisceration 
procedures,  but  it  can  usually  be 
removed  by  further  rinsing  the  poultr> . 
thus  upgrading  die  product.  The 
proposed  regulations  do  not  change 
diese  facts,  but  diey  do  define 
discolorations  in  terms  of  intensity 
levels  and  they  include  the  total 
aggregate  area  of  permitted 
discolorations. 

The  Agency  recognizes  that  words 
alone  cannot  totally  illustrate  degrees  of 
discoloration  or  that  visual  inspection 
alone  cannot  precisely  determine  the 
actual  size  «t  a  discoloration.  Therefore, 
the  Agency  is  developing  two  grading 
aids  that  will  be  provided  to  all  poultry 
grading  personnel  and  will  be  available 
to  others  for  a  fee.  One  aid  is  a  color 
photo  series^that  will  show  various 
defacts.  including  discolorations.  on 
chickens,  turkeys,  and  ducks.  Each 
species  has  its  own  unique 
characteristics  and  requires  specific 
criteria  to  classify  any  defects.  The  odier 
aid  is  a  plastic  template  with  circular 
areas  of  specific  dimensions  that 
coincide  with  the  various  aggregate 
areas  of  defects  diat  are  permitted. 

Other  comments  were  related  to  the 
definition  of  "Free  from  protruding 
pinfeathers.  diminutive  feathers,  or  . 
hairs:"  (1)  it  was  too  subjective  or 
ambiguous;  (2)  it  could  lead  to  a  wide 
range  of  interpretation  or  inconsistent 
downgrading;  (3)  actual  numbers  and 
sizes  should  be  established  for  feathers 
and  hairs. 


DefeaUiering  has  always  been  part  of 
the  poultry-  grade  standard  and  the 
Agency  believes  that  the  proposed 
revisions  will  help  clarify  the 
regulations.  However,  the  Agency  will 
consider  undertaking  ftirther  study 
concerning  die  defeadiering  process. 

In  the  meantime,  in  consideration  of 
preliminary  discussions  with  industry 
resulting  in  the  proposed  regulatory  " 
changes  and  overall  acceptance  didreof. 
the  regulatory  text  contained  in  the 
proposed  rule  is  hereby  adoptetl. 

List  of  Subjects  in  7  CFR  Part  76 

Food  grades  and  standards.  Food 
labeUng.  Poultry  and  poultry  products. 
Rabbits.  Reporting  and  recordkeeping 
requirements. 

For  reasons  .set  forth  in  the  preamble. 
7  CFR  Part  70  is  amended  as  follows: 

PART  70— VOLUNTARY  GRADING  OF 
POULTRY  PRODUCTS  AND  RABBIT 
PRODUCTS  AND  U.S.  CLASSES, 
STANDARDS.  AND  GRADES 

1  The  authority  citation  for  Part  70 
fontinues  to  read  as  follows: 

Authority:  7  L'.S.C.  1621-1H27. 

2.  In  section  70.1.  die  definiti(jn  f«r 
"Free  from  protruding  pinfeathers  "  is 
revised  and  new  definitions  for  "Lightly 

shaded  discolorations. Moderately    " 

shaded  discolorations."  and  'Slight' 
discolorations"  are  added  to  read  as 
follows: 

§  70.1     0»finitlons. 

Free  from  protruding  pJnfeatlwrs. 
diminutive  feathers,  or  hairs  means  that 
a  poultry  carcass,  part,  or  poultry 
product  with  the  skin  on  is  free  from 
protruding  pinfeathers.  diminutive 
feathers,  or  hairs  which  are  visibit;  to  a 
grader  during  an  examination  at  nonnal 
grading  speeds.  However,  a  pouhry 
carcass,  part,  or  poultry-  product  may  be 
considered  as  being  free  ftxim  "      - 

protruding  pinfeadiers.  diminutive 
feathers,  or  hairs  if  it  has  a  generally 
clean  appearance  and  if  not  more  d^un 
an  occasional  protruding  pinfeather. 
diminutive  feather,  or  hair  is  evidenced 
during  a  more  careful  examination. 


Lightly  shaded  discolorations  on 
poultry-  are  generally  reddi.sh  in  color 
and  are  usually  confined  to  areas  of  die 
skin  or  die  surface  of  the  flesh. 

Moderately  shaded  discolorations  on 
poultry  skin  or  flesh  are  areas  that  are 
generally  dark  red  or  bluish,  or  are  areas 
of  flesh  bruising.  Moderately  shaded 
discolorations  are  tee  from  blood  clots 
that  are  visible  to  a  grader  during  an 
examination  of  the  carcass,  part,  or 
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poultry  product  at  normal  grading 
speeds. 

•  »        *        *        • 

Slight  discolorations  on  poultry  skin 
or  flesh  are  areas  of  discoloration  that 
are  generally  pinkish  in  color  and  do 
not  detract  from  the  appearance  of  the 
carcass,  part,  or  poultry  product. 

•  •        *        *        • 

3.  Section  70.5  is  revised  to  read  as 
follows: 

§70.5    Nondiscrimination. 

The  conduct  of  all  services  and  the 
licensing  of  graders  and  inspectors 
under  these  regulations  shall  be 
accomplished  without  regard  to  race, 
color,  national  origin,  religion,  age,  sex, 
or  disability. 

4.  In  section  70.15,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  7ai5    Equipment  and  facilities  to  be 
furnished  for  use  of  graders  in  performing 
service  on  a  resident  basis. 

•  •        •        •        * 

(c)  Scales  graduated  in  tenths  of  a 
pound  or  less  for  weighing  carcasses, 
parts,  or  products  individually  or  in 
containers  up  to  100  pounds,  and  test 
weights  for  such  scales. 

•  •        •        •        • 

5.  In  section  70.210,  paragraphs  (a), 
(b),  and  (e)  introductory  text  are  revised; 
paragraphs  (e)(10)  through  (e)(16)  are 
redesignated  as  paragraphs  (e)(12) 
throu^  (e)(18)  respectively;  a^  new 
paragraphs  (e)(10)  and  (e)(ll]  are  added 
to  read  as  follows: 

§70.210    General. 

(a)  The  United  States  standards  for 
quality  contained  in  this  subpart  are 
applicable  to  individual  carcasses  of 
ready-to-cook  poultry,  to  parts  of  ready- 
to-cook  poultry  as  described  in 
paragraph  (e)  of  this  section,  and  to 
individual  units  of  specified  poultry 
food  products. 

(b)  Carcasses,  parts,  or  poultry  food 
products  found  to  be  unsoimd, 
unwholesome,  or  otherwise  unfit  for 
human  food  in  whole  or  in  part,  shall 
not  be  given  any  of  the  quality 
designations  specified  in  the  United 
States  standards  for  quality  contained  in 
this  subpart. 

»        *        •        *        • 

(e)  The  standards  of  quality  are 
applicable  to  poultry  parts  cut  in  the 
manner  described  in  this  section. 
Similar  parts  cut  in  a  manner  other  than 
described  in  this  section  may  be  grade 
identified  only  when  approved  by  the 
Administrator  upon  a  determination 
that  the  labeling  for  such  parts 
accurately  describes  the  product. 


Requests  for  such  approval  shall  be 
made  to  the  national  supervisor. 

*  »        •        •        » 

(10)  "Front  poultry  halves"  shall 
include  the  full  breast  with 
corresponding  back  portion,  and  may  or 
may  not  include  wings,  wing  meat,  or 
portions  of  wing. 

(11)  "Rear  poultry  halves"  shall 
include  both  legs  and  adjoining  portion 
of  the  back  attached. 

*  *        •        •        • 

6.  In  section  70.220,  paragraphs  (d), 
(e),  (f).  (g),  and  (h)(3)  are  revised  and  a 
new  paragraph  (h)(4)  is  added  to  read  as 
follows: 

§70.220    Actuality. 

*  •         •         *         • 

(d)  Defeathering.  The  carcass  or  part 
has  a  clean  appearance,  especially  on 
the  breast.  The  carcass  or  part  is  free  of 
protruding  pinfeathers,  diminutive 
feathers,  and  hairs. 

(e)  Exposed  flesh.  The  requirements 
contained  in  this  section  are  applicable 
to  exposed  flesh  resulting  from  cuts, 
tears,  and  missing  skin. 

(1)  The  carcass  may  have  exposed 
flesh  due  to  cuts,  tears,  and  missing 
skin,  provided  the  aggregate  area  of  all 
exposed  flesh  does  not  exceed  an  area 
equivalent  to  the  area  of  a  circle  of  the 
diameter  specified  in  the  following 
table: 


Carcass  weight 

Maximum  aggre- 
gate area  per- 
mitted 

Maxi- 
mum 

Minimum 

Breast 
andlegs 

Else- 
where 

None 

Over  2  lb  

Over  6  lb  

Over  16  lb  .... 

2  lb  

6  lb  

16  lb  

None 

V4  in  

'/.in  

'A  in  

'/fein  

1  in. 

1  '/fe  in. 

2  in. 

3  in. 

exposed  flesh  does  not  exceed  an  area 
equivalent  to  the  area  of  a  circle  of  the 
diameter  specified  in  the  following 
table: 


(2)  Large  carcass  parts,  specifically 
halves,  front  halves,  or  rear  halves,  may 
have  exposed  flesh  due  to  cuts,  tears, 
and  missing  skin,  provided  the 
aggregate  area  of  all  exposed  flesh  does 
not  exceed  an  area  equivalent  to  the  area 
of  a  circle  of  the  diameter  specified  in 
the  following  table: 


Carcass  weight 

Maximum 

aggre- 

Maxi- 
mum 

mitted 

Minimum 

Breast 
andlegs 

Else- 
wtiere 

None 

Over  2  lb  .... 
Over  6  lb  .... 
Over  16  lb .. 

2  lb  

6  lb  

161b  

None 

V4in  

Va  in  

'/fein  

'>iin  

'/fein. 
V4in. 
1  in. 
V/iin. 

(3)  Other  parts  may  have  exposed 
flesh  due  to  cuts,  tears,  and  missing 
skin,  provided  the  aggregate  area  of  all 


Carcass  weight 

Maxi- 
mum ag- 
gregate 
area  per- 
mitted 

Minimum 

Maxi- 
mum 

Parts 

None 

Over  2  to  

2  to 

6  to 

16  to 

None 

'A  in. 
'A  in. 

Over  6  to  

'>&in. 

Over  16  to  

'>&in. 

(4)  For  all  parts,  trinuning  of  the  skin 
along  the  edge  is  allowed,  provided  that 
at  least  75  percent  of  the  normal  skin 
cover  associated  with  the  part  remains 
attached,  and  further  provided  that  the 
remaining  skin  imiformly  covers  the 
outer  surface  in  a  manner  that  does  not 
detract  from  the  appearance  of  the  part. 

(5)  In  addition,  the  carcass  or  part 
may  have  cuts  or  tears  that  do  not 
expand  or  significantly  expose  flesh, 
provided  the  aggregate  length  of  all  such 
cuts  and  tears  does  not  exceed  a  length 
tolerance  using  the  dimensions  listed  in 
the  following  table: 


Carcass  weight 

Maximum 

aggre- 

Maxi- 
mum 

mitted 

Minimum 

Breast 

andlegs, 

and 

parts 

Else- 
where 
on  car- 
cass 

None 

Over  2  to  .... 
Over  6  lb  .... 
Over  16  to- 

2  to  

6  to  

16  to  

None 

V4in  

V4  in  

'/jin  

'/fein  

1  in. 
I'/fein. 

2  in. 

3  in. 

(f)  Disjointed  and  broken  bones  and 
missing  parts.  (1)  Parts  are  free  of 
broken  bones.  Parts  are  free  of  disjointed 
bones  except  that  thighs  with  back 
portions,  legs,  or  leg  quarters  may  have 
the  femur  disjointed  from  the  hip  joint. 
The  carcass  is  free  of  broken  bones  and 
has  not  more  than  one  disjointed  bone. 

(2)  The  wing  tips  may  be  removed  at 
the  joint,  and  in  the  case  of  ducks  and 
geese,  the  parts  of  the  wing  beyond  the 
second  joint  may  be  removed,  if 
removed  at  the  joint  and  both  wings  are 
so  treated.  The  tail  may  be  removed  at 
the  base. 

(3)  Cartilage  separated  from  the 
breastbone  is  not  considered  as  a 
disjointed  or  broken  bone. 

(g)  Discoloration.  The  requirements 
contained  in  this  section  are  applicable 
to  discolorations  of  the  skin  and  flesh  of 
poultry,  and  the  flesh  of  skinless 
poultry,  as  defined  in  the  definitions  in 
§70.1. 


(1)  The  carcass,  parts  derived  from  the 
carcass,  or  large  carcass  parts  may  have 
slight  discolorations,  provided  the 
discolorations  do  not  detract  from  the 
appearance  of  the  product. 

(2)  The  carcass  may  have  lightly 
shaded  areas  of  discoloration,  provided 
the  aggregate  area  of  all  discolorations 
does  not  exceed  an  area  equivalent  to 
the  area  of  a  circle  of  the  diameter 
specified  in  the  following  table. 
Evidence  of  incomplete  bleeding,  such 
as  more  than  an  occasional  slightly 
reddened  feather  follicle,  is  not 
permitted. 


Carcass  weight 

Maximum  aggre- 

Wtexi- 
mum 

gate  area  per^ 
mitted 

Minimum 

Breast 
andlegs 

Else- 
wnere 
on  car- 
cass 

None 

Over  2  to.... 
Over  6  to  .... 
Over  16  to  .. 

2  lb 

6  lb> 

16  to 

None 

3/4  in  

1  in  

r/iin  ... 

2  in  : 

1 V*  in. 

2  in. 
2-/i  in. 

3  in. 

(3)  The  carcass  may  have  moderately 
shaded  areas  of  discoloration  and 
discolorations  due  to  flesh  bruising, 
provided:  j I 

(i)  They  are  nit  on  the  breast  or  legs, 
except  for  the  area  adjacent  to  the  hock 
joint;  j  j 

(ii)  They  are  free  of  clots;  and 
(iii)  They  may  not  exceed  an  aggregate 
area  equivalent  to  the  area  of  a  circle  of 
the  diameter  specified  in  the  following 
table: 


None 

Over  2  to  . 
Over  6  lb  . 
Over  16  to 
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the  diameter  specified  in  the  followimr 
table:  * 


None 

Over  2  lb  g  £  .. 

Over  6  to  161b  " 

Over  16  to  None  ... 


'/fein. 
%.in. 
T  in. 

TV4  in: 


(5)  Parts*  other  than  large  carcasK 
parts,  may  havs  moderately  shaded 
areas  of  discoloration  and  discolorations 
due  to  flesh  bruising,  provided; 

(i)  They  are  not  on  the  breast  or  legs, 
except  for  the  area  adjacent  to  the  hock 
joint; 

(ii)  They  are  free  of  clots;  and 

(iii)  They  may  not  exceed  an  aggregate 
area  equivalent  to  the  area  of  a  circle  of 
the  diameter  specified  in  the  following 
table:  ^ 


Carcass  weight 

Maximum  aggre- 

Maxi- 
mum 

gate  area  per- 
mitted 

Minimum 

Hock 

area  of 

legs 

Bse- 
where 

None 

Over  2  to  .... 
Over  S  to  .... 
Over  16  lb .. 

2  to  

6  to  

16  to  

None 

'/.  in  

%in  

'/^in  

%in  

'/fein. 
%in. 
Tin. 
1V4in. 

(k) 


(3)  Occasional  small  areas  of  clear, 
pinkish,  or  reddish  colored  ice. 

(4)  Qkcasionai  small  areas  of 
dehydration,  white  to  light  grey  in  color, 
on  the  flesh  of  skinless  carcasses,  parts.  ' 
or  specified  poultry  food,  products  not  to 
exceed  the  permitted  aggregate  area  for 
discolorations  as  provided  in 

§  70.220(g). 

•         •         *         •         • 

7.  In  section  70.221,  paragraphs  (d). 
(e).  (f),  and  (g)  are  revised  to  read  as 
follows: 


(6)  Large  carcass  parts,  specifically 
halves,  front  halves,  or  rear  halves,  may 
have  lightly  shaded  areas  of 
discoloration,  provided  the  aggregate 
area  of  all  discolorationa  does  not 
exceed  an  area  equivalent  to  the  area  of 
a  circle  of  the  diameter  specified  in  the 
following  table: 


(4)  Parts,  other  than  large  carcass 
parts,  may  have  lightly  shaded  areas  of 
discoloration,  provided  the  aggregate 
area  of  all  discolorations  does  not 
exceed  an  area  equivalent  to  the  area  of 
a  circle  of  the  diameter  specified  in  the 
following  table.  Evidence  of  incomplete 
bleeding,  such  as  more  than  an 
occasional  slightly  reddened  feather 
follicle,  is  not  permitted. 


Carcass  weight 

Maximum  aggre- 

Minimum 

Maxi- 
mum 

gate  ansa  per- 
mitted 

Breast 
andlegs 

Else- 
where 

Norie 

Over  2  lb  .... 
Over  6  to  .... 
Over  16  lb .. 

2  to  

6  to  

.16  to  

None 

Vz  in  

%in  

T  in  

174.  in  ... 

1  in. 
1V2in. 

2  in. 

2'/a  in. 

(7)  Large  carcass  parts,  specifically 
halves,  front  halves,  or  rearhalves^  mav 
have  moderately  shaded  areas  of 
discoloration  and  discolorations  due  to 
flesh  bruising,  provided: 

(i)  They  are  not  on  the  breast  or  legs, 
except  for  the  area  adjacent  to  the  hock 
joint; 

(ii)  They  are  fi^e  of  clots:  and 

(iii)  They  may  not  exceed  an  aggregate 
area  equivalent  to  the  area  of  a  circle  of 


§70.221     B  Quality. 

*         «         »         *         * 

(d)  Defeathering.  The  carcass  or  part 
may  have  a  few  protruding  pinfeathers, 
dinunutive  feathers,  or  hairs  which  are' 
scattered  sufficiently  so  as  not  to  appear 
numerous. 

(e)  Exposed  flesh.  A  carcass  may  have 
exposed  flesh  provided  that  no  part  on 
the  carcass  has  more  than  one-third  of 
the  flesh  exposed.  A  part  may  have  no 
more  than  one^ird  of  the  Sesh 
normally  covered  by  skin  exposed. 

(f)  Disjointed  and  broken  bones, 
missing  partSy  and  trimming,  fl)  Parts 
may  be  disjointed,  but  are  free  cf  broken 
bones.  The  carcass  may  have  two 
disjointed  bones,  or  one  disjointed  bnne 
and  one  nonprotrudinfi  brrjken  bone. 

(2)  Parts  or  the  wing  beyond  the 
second  joint  may  be  remm'ed  at  a  joint. 
The  tail  may  be  removed  at  the  base. 

(3)  Slight  trimming  of  the  carcass  is 
permitted  provided  the  meat  yield  of 
any  part  on  the  carcass  is  not 
appreciably  affected.  A  moderate 
amount  of  meat  may  be  trimmed  around 
the  edge  of  a  part  to  remove  defects.  The 
back  may  be  trimmed  in  an  area  not 
wider  than  the  base  of  the  tail  to  the 
area  halfway  between  the  ba.se  of  the  tail 
and  the  hip  joints. 

(g)  Discolorations  of  the  skin  and 
flesh.  (1)  Discolorations  are  limited  to 
moderately  shaded  areas  and  the  carcass 
or  part  is  tree  of  serious  defects. 
Evidence  of  incomplete  bleeding  shall 
be  no  more  than  slight.  DiscoloraUons 
due  to  flesh  bruising  shall  be  free  of 
clots  and  may  not  exceed  one-half  the 
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total  aggregate  area  of  permitted 
discoloration. 

(2)  For  a  carcass,  the  aggregate  area  of 
all  discolorations  shall  not  exceed  an 
area  equivalent  te  the  area  of  a  circle  of 
the  diameter  specified  in  the  following 
table: 


Carcass  weight 

Maximum  aggre- 
gate area  per- 
mitted 

Maxi- 
mum 

Minimum 

Breast 
and  legs 

Else- 
where 

None 

Over  2  b .... 
Over  6  b .... 
Over  16  b .. 

2  b 

6  b 

16  b 

None 

1V4in  ... 

2  m 

2'/jin  ... 

3  in  

2V4  in. 

3  in. 

4  in. 

5  in. 

(3)  For  a  part,  the  aggregate  area  of  all 
discolorations  for  a  part  shall  not  exceed 
an  area  equivalent  to  the  area  of  a  circle 
having  a  diameter  specified  in  the 
following  table: 


Carcass  weight 

Maxi- 
mum 
aggre- 
gate 
area 
per- 
mitted 

^.Minimum 

Maxi- 
mum 

Breast, 
legs, 
and 
parts 

None 

Over  2  b  

2  b 

6  b 

16  b 

None 

%in. 
1  in. 

Over  6  b  

1  '/fe  in. 

Over  16  b  

1%  in. 

(4)  Large  carcass  parts,  specifically 
halves,  front  halves,  or  rear  halves,  may 
have  areas  of  discoloration,  provided 
the  aggregate  area  does  not  exceed  an 
area  equivalent  to  the  area  of  a  circle  of 
the  diameter  specified  in  the  following 
table: 


Carcass  weight 

Maximum 

aggre- 

Maxi- 
mum 

mitted 

Minimum 

Breast 
and  legs 

Else- 
where 

None 

Over  2  b .... 
Over  6  b  .... 
Over  16  b.. 

2  b 

6  b 

16  b 

None 

1  in 

VAin  ... 

2  in  

21/fein  ... 

1V4in. 
1%  in. 
Z'k  in. 
3  in. 

(b)  Bones,  tendons,  cartilage,  bruises, 
and  blood  clots  shall  be  removed  from 
the  meat. 

(c)  The  roast  has  a  clean  appearance 
and  is  free  of  protruding  pinfeathers, 
diminutive  feathers,  and  hair. 

(d)  Skin  for  covering  a  roast  may 
include  the  skin  covering  the  crop  area 
and  the  neck  skin  up  to  the  whisker  if 
the  fatty  blubber,  spongy  fat,  and 
membranes  have  been  removed  from 
these  areas. 

(e)(1)  Slight  discolorations  are 
permitted  on  the  skin  or  flesh  provided 
the  discoloration  does  not  detract  from 
the  appearance  of  the  product.  Other 
discolorations  are  limited  to  lightly 
shaded  areas  of  discolorations  that  do 
not  exceed  the  total  aggregate  area  of 
permitted  discoloration  as  described  in 
this  section. 

(2)  The  aggregate  area  of  all  lightly 
shaded  discolorations  for  a  poultry  roast 
shall  not  exceed  an  area  equivalent  to 
the  area  of  a  circle  of  the  diameter 
specified  in  the  following  table: 


8.  In  section  70.230.  paragraph  (c)  is 
removed;  paragraphs  (d)  through  (j)  are 
redesignated  as  paragraphs  (f)  through 
(1)  respectively;  new  paragraphs  (c),  (d), 
and  (e)  are  added;  and  paragraph  (b)  and 
newly  designated  paragraphs  (f),  and  (1) 
are  revised  to  read  as  follows: 

§  70.230    Poultry  roast— A  Quality. 

***** 


Roast  weight 

Maximum  ag- 

Minimum 

Maxi- 
mum 

gregate  area 
permitted 

None  

Over  2  lb 

2  b 

6  b 

16  b 

None 

%  inch. 
1  inch. 

Over  6  lb  

1  ''hi  inches. 

Over  16  lb 

2  inches. 

(f)  Fifty  percent  or  more  of  the  outer 
surface  of  the  product  shall  be  covered 
with  skin,  whether  attached  to  the  meat 
or  used  as  a  wrap.  Skin  covering  may 
overlap  without  limit  in  all  areas 
provided  the  fatty  tissue  has  been 
removed  from  the  sternal  and  pectoral 
feather  tracts.  The  combined  weight  of 
the  skin  and  fat  used  to  cover  the  outer 
surface  and  used  as  a  binder  shall  not 
exceed  15  percent  of  the  total  net  weight 
of  the  product. 
***** 

(1)  Product  packaged  in  an  oven-ready 
container  shall  meet  all  the 
requirements  of  the  paragraphs  in  this 
section,  except  that  with  respect  to  skin 
covering,  the  exposed  siu'face  of  the 
roast  need  not  be  covered  with  skin.  If 
skin  is  used  to  cover  the  exposed 
surface,  it  may  be  whole  or  emulsified. 
Additionally,  for  roasts  packaged  in 
oven-ready  containers,  comminuted 
(mechanically  deboned)  meat  may  be 
substituted  in  part  for  skin,  but  may  not 
exceed  8  percent  of  the  total  weight  of 
the  product. 

9.  In  section  70.231,  the  section 
heading,  the  introductory  text,  and 
paragraphs  (d)  and  (e)  are  revised  to 
read  as  follows: 


§  70.231     Boneless  poultry  breast,  thigh, 
and  tenderloin — A  Quality. 

The  standards  of  quality  contained  in 
this  section  are  applicable  to  raw 
poultry  products  labeled  as  ready-to- 
cook  boneless  poultry  breasts,  thighs,  or 
tenderloins,  or  as  ready-to-cook 
boneless  poultry  breast  fillets  or  thigh 
fillets,  or  with  words  of  similar  import. 
***** 

(d)  Skinless  breasts,  thighs,  or 
tenderloins  shall  be  free  of  cartilage, 
blood  clots,  bruises,  tendons  (except  for 
tenderloins),  and  discolorations  other 
than  slight  discolorations,  provided  they 
do  not  detract  from  the  appearance  of 
the  product.  Minor  flesh  abrasions  due 
to  preparation  techniques  are  permitted. 

(e)  Trimming  is  permitted  around  the 
outer  edges  of  whole  breasts,  half 
breasts,  and  thighs  provided  the 
trimming  results  in  at  least  one-fourth  of 
the  breast  or  one-half  of  the  thigh 
remaining  intact  and  further,  must 
result  in  a  portion  that  approximates  the 
same  symmetrical  appearance  of  the 
original  part.  Trimming  must  result  in  a 
smooth  outer  surface  with  no  angular 
cuts,  tears,  or  holes  in  the  meat  portion 
of  the  product.  Trimming  of  the  inner 
muscle  surface  is  permitted  provided  it 
results  in  a  relatively  smooth 
appearance. 

10.  In  subpart  B,  a  new  section  70.232 
is  added  to  read  as  follows: 

§  70.232    Skinless  carcasses  and  parts — A 
Quality 

The  standards  of  quality  contained  in 
this  section  are  applicable  to  raw  ready- 
to-cook  whole  poultry  carcasses  and 
parts. 

(a)  The  parts  shall  be  cut  as  specified 
in  §70.210. 

(b)  The  skin  shall  be  removed  in  a 
manner  without  undue  mutilation  of 
adjacent  muscle.  Minor  fiesh  abrasions 
due  to  preparation  techniques  are 
permitted. 

(c)  Skinless  carcasses  or  parts  shall 
meet  A  quality  ready-to-cook 
requirements  as  outlined  in  §  70.220(a), 
(b).  (f),  and  (g). 

11.  In  section  70.240,  paragraph  (a)  is 
revised  and  paragraph  (d)  is  removed  to 
read  as  follows: 

§  70.240    General 

(a)  All  terms  in  the  United  States 
standards  for  quahty  set  forth  in 
§§  70.210  through  70.232  shall,  when 
used  in  §§  70.240  through  70.252,  have 
the  same  meaning  as  when  used  in  said 
standards. 
***** 

12.  Sections  70.270  and  70.271  are 
removed,  as  well  as  the  undesignated 
center  heading  preceding  §  70.270. 
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CONGRESSIONAL  BUDGET  OFFICE 

Notice  of  Transmittal  of  Sequestration 
Preview  Report  for  Fiscal  Year  1996  to 
Congress  and  the  Office  of 
Management  and  Budget 

Pursuant  to  Section  254(b)  ol  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  (2  U.S.C.  904(b)), 
the  Congressional  Budget  Office  hereby 
reports  that  it  has  submitted  its 
Sequestration  Preview  Report  for  Fiscal 
Year  1996  to  the  House  of 
Representatives,  the  Senate,  and  the 
Office  of  Management  and  Budget. 
Stanley  L.  Greigg, 

Director,  Office  of  Intergovernmental 
Relations,  Congressional  Budget  Office. 
IFR  Doc.  95-2774  Filed  2-1-95;  9:00  ami 
BILUNO  CODE  •S-0702-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 


The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Parts  103,  292,  299,  310,  312, 
313,  315.  316,  316a,  319,  322,  324,  325, 
327,  328,  329,  330.  331,  332,  332a,  332b, 
332c,  332d,  333,  334,  334a,  335,  335a, 
335c,  336,  337,  338, 339,  340,  343b,  344, 
and  499 

[INS  No.  1435-^2:  AG  Order  No.  1946-95] 
RIN1115-AC58  II 

Administrative  Naturalization 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  establishes 
procedures  implementing  an 
administrative  naturalization  process  as 
provided  for  by  recent  changes  in  the 
immigration  laws.  The  rule  streamlines 
the  administrative  naturalization 
process  since  the  courts  are  now 
removed  from  routing  decisions 
approving  applicants  for  naturalization. 
As  a  result  of  this  rule,  apphcations  for 
naturalization  will  be  processed  to 
completion  within  the  immigration  and 
Naturalization  Service  (the  Service), 
with  the  role  of  the  courts  limited  to 
administration  of  the  oath  of  allegiance 
in  some  circumstances,  and  judicial 
review  of  administrative  denials. 
EFFECTIVE  DATE:  February  3.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  TolHfson,  Adjudications 
Officer,  Naturalization  and  Special 
Projects  Branch,  Adjudications  Division, 
Immigration  and  Naturalization  Service, 
room  3214,  425  I  Street,  N\V., 
Washington,  DC  20536,  telephone:  (202) 
514-5G14. 

SUPPLEMENTARTY  iNCQRMATION:  This  rule 
finalizes  two  previous  mterim  rules 
published  by  the  Immigration  and 
Naturalization  Service  to  implement 
procedures  for  administrative 


naturalization.  Title  IV  of  the 
Immigration  Act  of  1990  (Pub.  L.  101- 
649)  (IMMACT),  effective  October  1, 
1991,  transferred  jurisdiction  over 
naturalization  from  the  judiciary  to  the 
Attorney  General,  subject  to  judicial 
review,  and  redefined  the  naturalization 
process  as  an  administrative  proceeding, 
On  October  7,  1991,  the  Service 
published  in  the  Federal  Register  an 
interim  rule  to  implement  the 
procedures  governing  administrative 
naturalization.  56  FR  50475.  Before  a 
final  rule  could  be  drafted,  however, 
Congress  enacted  the  Miscellaneous  and 
Technical  Immigration  and 
Naturalization  Amendments  of  199l 
(Pub.  L.  102-232)  (Technical 
Amendments),  effective  January  11, 
1992,  which  significantly  changed 
several  statutory  provisions  relating  to 
administrative  naturalization.  The 
Service  then  published  a  second  interim 
rule  in  the  Federal  Register  on 
September  24, 1993,  at  58  FR  49905,  to 
implement  the  changes  brought  about 
by  the  Technical  Amendments.  That 
second  interim  rule  also  incorporated 
changes  based  on  pubhc  comments 
received  on  the  first  interim  rule.  This 
rule  adopts  as  final  both  the  first  interim 
rule  (October  7, 1991)  and  the 
subsequent  changes  in  the  second 
interim  rule  (September  24,  1993).  This 
final  rule  also  includes  changes  based 
on  public  comment,  and  some  minor 
changes  resulting  from  the  Service's 
experience  in  working  with  the  two 
interim  rules. 

As  noted  above  in  the  two  previous 
interim  rules,  IMMACT  amended  the 
naturalization  process  so  that  the 
judiciary  no  longer  holds  exclusive 
jurisdiction  over  naturalization 
applications.  It  is  now  the  responsibility 
of  the  Service  not  only  to  receive 
applications  for  naturalization  and  to 
conduct  examinations  to  determine 
statutory  eligibility  for  citizenship,  but 
also  to  render  formal  determinations  on 
applications  for  naturalization,  to 
provide  for  administrative  review  of 
such  determinations,  and  to  issue 
naturalization  certificates.  The 
judiciary's  participation  in  the 
naturalization  process  is  limited  to 
administering  the  oath  of  allegiance  and 
renunciation  for  persons  whom  the 
Ser\'ice  determines  to  be  admissible  to 
citizenship  and  to  reviewing 
administrative  denials. 


The  Technical  Amendments  clarified 
and  revised  some  changes  made  by 
IMMACT  in  several  areas  relating  to  the 
administrative  naturalization  process. 
Most  notably,  a  federal  or  state  court 
now  may  elect  to  exercise  exclusive 
jurisdiction  to  administer  the  oath  of 
allegiance  to  applicants  for 
naturalization  under  certain 
circumstances.  Also  added  by  the 
Technical  Amendments  is  the 
requirement  that  the  Attorney  General 
rather  than  a  court,  promptly  prepare  a 
naturalization  certificate  for  each  person 
to  be  administered  the  oath  of  allegiance 
by  a  court,  and  then  transmit  that 
certificate  to  the  court  having  ♦ 
jurisdiction  to  administer  the  oath.  This 
process  reduces  administrative  costs  to 
the  courts  while  maintaining 
naturalization  as  a  source  of  court 
revenue  and  also  ensures  that  a 
certificate  of  naturalization  prepared  by 
the  Service  can  be  delivered  to  the 
applicant  at  the  time  of  the 
administration  of  the  oath,  regardless  of 
whether  the  oath  administration 
ceremony  is  judicial  or  administrative. 
The  Technical  Amendments  also 
provide  a  means  by  which  an  applicant 
facing  special  circumstances  may 
participate  in  an  oath  administration 
ceremony  without  having  to  wait  until 
the  date  of  the  next  public  ceremony. 
The  court  now  has  discretion  to 
consider  special  circumstances  in 
determining  whether  to  administer  the 
oath  immediately  in  a  private  judicial 
ceremony,  or  to  refer  the  person  to  the 
Attorney  General  for  immediate 
administrative  naturalization. 

Comments  on  the  Interim  Rule 
Published  on  September  24, 1993 

The  Service  received  six  comments 
from  the  public  in  response  to  the 
September  24,  1993,  interim  rule.  These 
comments  covered  14  specific  areas. 
Only  one  of  the  comments  addressed 
issues  arising  under  the  Technical 
Amendments  provisions  for  exclusive 
jurisdiction  of  the  courts  in 
administering  the  oath  of  allegiance; 
The  remaining  comments  related  to 
issues  addressed  in  both  interim  rules. 
The  discussion  that  follows  summarizes 
the  issues  raised  in  the  comments, 
provides  the  Service's  position  on  these 
issues,  and  explains  the  revisions 
adopted. 

Two  of  the  commenters  focused  on 
standardized  testing  of  knowledge  of  the 
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United  States  government  and  history 
and  English  literacy,  covered  in  8  CFR 
part  312.  These  two  commenters. 
Educational  Testing  Services  and 
Comprehensive  Adult  Student 
Assessment  System,  felt  that 
§  312.3(a)(1)  as  written  did  not  clearly 
provide  that  a  standardized  test  of 
knowledge  of  United  States  government 
and  history  and  English  literacy  could 
be  taken  even  after  the  submission  of  an 
application  for  naturalization,  so  long  as 
the  results  were  presented  as  part  of  the 
inter\'iew  process.  Both  commenters 
provided  suggested  language.  While  the 
Service  agrees  that  the  original  language 
needs  clarification,  the  commenters' 
suggested  language  was  not  accepted 
because  it  effectively  would  restrict  the 
taking  of  the  test  to  the  period  before  the 
applicant's  first  interview.  Instead,  the 
Service  has  modified  §  312.3(a)(1)  to 
reflect  th^the  standardized  test  may  be 
taken  and  passed  up  until  the  date  of 
any  examination  on  the  application 
under  8  CFR  part  335.  including  a  retest 
on  the  §  312  requirement.  The  wording 
in  the  first  sentence  also  has  been 
changed  from  "submits  an  application" 
to  "files  an  application"  to  bring  the 
language  into  conformity  with  all  other 
references  to  receipt  of  applications  by 
the  Service. 

One  of  these  commenters  also 
suggested  that  the  Service  include 
specific  language  in  §  312.3(a)(3)  to 
reflect  that  an  applicant's  inability  to 
speak  English  will  not  be  construed  as 
evidence  of  fraud  in  the  taking  of  the 
standardized  test.  In  response  to  the  first 
interim  rule,  the  Service  received  a 
similar  request  to  set  forth  the  exact 
level  of  proof  required  to  invalidate  test 
results  on  the  basis  of  fraud.  In  this  rule, 
the  Service  has  certified  that  the 
inability  to  speak  English  may  not  be 
used  as  the  sole  ground  upon  which  to 
invalidate  test  results.  However,  it 
should  be  noted  that  an  applicant's 
inability  to  speak  English  at  the 
inter\'iew  may  provide  the  officer  with 
a  reason  to  scrutinize  more  closely  the 
circumstances  surrounding  the 
administration  of  the  test.  Moreover, 
while  the  Service  may  not  invalidate 
test  results  as.fi^udulent  solely  because 
an  applicant  is  unable  to  speak  English 
at  the  interview,  the  Service  is  not 
precluded  from  denying  an  application 
on  the  grounds  that  the  applicant  is 
unable  to  speak  English. 

The  same  commenter  also  requested 
inclusion  of  a  specific  provision  stating 
that  persons  who  have  satisfied  the 
educational  requirements  set  forth  in 
section  312  of  the  Immigration  and 
Nationality  Act  (the  Act)  during  the 
legalization  program  under  section 
24.5  A  of  the  Act  have  met  the 


requirements  listed  in  8  CFR  312.3.  The 
Service  points  out  that  such  a  provision 
already  exists  in  §  312.3(b).  Under  that 
provision,  applicants  must  still 
demonstrate  spoken  English  skills  at  the 
time  of  the  naturalization  interview. 

One  commenter  requested 
clarification  of  the  changes  made  by  the 
second  interim  rule  to  §  312.4. 
Specifically,  the  commenter  note  the 
requirement  that  the  Service  provide  an 
applicant  with  another  interpreter  in  a 
timely  manner  when  it  disqualifies  the 
applicant's  own  interpreter.  The 
commenter  was  concerned  that  this 
language  could  be  misconstrued  as 
requiring  the  Service  to  obtain  an 
interpreter  on  the  same  day  as  the 
disqualification.  The  commenter 
pointed  out  that  such  a  requirement 
would  generate  a  significant  cost  to  the 
Service  and  also  could  lead  to  violations 
of  the  Service's  contractual  obligations 
with  interpreter  firms.  The  Service  has 
clarified  this  section  to  reflect  that  an 
interview  may  be  rescheduled  within  a 
reasonable  time  period  so  long  as  such 
rescheduling  does  not  cause  undue 
delay  in  the  adjudication  of  the 
application. 

The  same  commenter  also  noted  the 
removal  of  the  term  "terrorist"  from  the 
definition  of  "subversive"  found  in 
§  3 1 3. 1 .  As  we  explained  when  we 
published  the  second  interim  rule, 
terrorists  are  not  specifically  included 
among  the  classes  of  persons  ineligible 
for  naturalization  under  section  313  of 
the  Act.  We  note,  however,  that 
although  section  313  of  the  Act  does  not 
expressly  prohibit  the  naturalization  of 
persons  who  engage  in  terrorist  activity 
as  defined  in  section  212(a)(3)(B)  of  the 
Act,  such  persons  will  be  closely 
scrutinized  for  lack  of  good  morale 
character. 

Also  noted  by  that  commenter  were 
the  changes  made  by  the  second  interim 
rule  in  §  316.5(c)(l)(i)  regarding  the  term 
used  to  describe  the  interruption  of 
continuity  of  residence.  The  commenter 
took  issue  with  the  use  of  the  phrase 
"continuity  of  residence,"  suggesting 
that  "continuous  residence"  would  be  a 
more  appropriate  term,  as  the  Service 
uses  that  term  throughout  its  regulations 
and  particularly  in  8  CFR  part  245a.  It 
should  be  noted,  however,  that 
§  316.5(c)(l)(i)  implements  section 
316(b)  of  the  Act,  which  refers  to 
residence  as  required  for  admission  to 
citizenship,  as  opposed  to  residence  in 
other  immigration  contexts.  Moreover, 
section  316(b)  of  the  Act  uses  the  term 
"continuity  of  residence. "  Accordinglv, 
?i  316.5(c)(l)(i)  adheres  to  the  design  of 
the  statute  by  using  the  Act's 
terminology  and  by  distinguishing 
between  residence  for  naturalization 


purposes  and  residence  as  used  in  other 
Service  regulations. 

One  commenter  asserted  that  the 
provision  in  §  316.10  specifying  that  a 
conviction  for  an  aggravated  felony  be  a 
permanent  bar  to  naturalization  only  if 
the  conviction  occurred  after  November 
29,  1990,  contradicts  a  General  Counsel 
legal  opinion  dated  February  22, 1991 
(on  file  with  the  Office  of  General 
Counsel,  INS).  The  legal  opinion 
discusses  when  a  conviction  can  be 
classified  as  an  aggravated  felony. 
However,  as  the  legal  opinion  also 
discusses,  section  509  of  IMMACT. 
which  replaces  "murder"  with 
"aggravated  felony"  in  section  101(f)(8) 
of  the  Act,  is  applicable  only  to 
convictions  occurring  on  or  after 
November  29,  1990.  Accordingly,  an 
applicant  is  permanently  barred  from 
showing  good  moral  character,  and 
hence  from  eligibility  for  naturalization, 
by  a  conviction  for  an  aggravated  felony 
only  when  the  conviction  occurred  on 
or  after  that  date.  As  noted  in  the 
supplementary  information 
accompanying  the  second  interim  rule, 
however,  nothing  in  the  regulations 
prevents  the  Service  from  using  a  pre- 
November  29.  1990.  aggravated  felony 
conviction  as  an  impediment  to 
establishing  good  moral  character  under 
§  316.10(b)  (2)  or  (3). 

One  commenter  suggested  that  the 
provision  in  §  335.2(a)  allowing  for  the 
presence  of  an  applicant's  attorney  or 
representative  at  the  examination 
should  refer  only  to  §  292.3.  rather  than 
to  the  filing  of  an  appearance  in 
accordance  with  part  292  generally. 
However,  the  broader  reference  to  part 
292  was  designed  to  encompass  §  292.3 
as  well  as  the  other  guidelines  for 
representation  before  the  Service  listed 
in  that  part.  That  commenter  also 
asserted  that  the  Service  seems  to  have 
expanded  the  legal  representative's 
participation  in  the  in  the  naturalization 
process.  As  explained  in  the 
supplementary  information 
accompanying  the  second  interim  rule, 
prior  to  the  change  to  administrative 
naturalization,  all  applicants  were 
subject  to  a  preliminary  investigation, 
where  limited  representation  was 
allowed,  and  to  a  preliminary 
examination  and  final  hearing,  where 
full  representation  was  allowed.  As 
applicants  are  now  subject  to  only  one 
examination,  the  rights  to  representation 
at  that  examination  have  been  expanded 
to  be  consistent  with  all  other 
adjudications  before  the  Service. 

One  commenter  requested  that  the 
Service  provide  further  guidance  in 
§  335.2  to  adjudications  officers 
concerning  the  conduct  of 
naturalization  examinations,  as 


discrepancies  sometimes  exist  in  the 
level  of  difficulty  of  questions  asked  of 
applicants.  Although  we  recognize  the 
need  to  provide  guidehnes  for 
adjudications  officers,  such  guidelines 
are  more  properly  provided  in  the 
Service's  Operations  Instructions. 

That  commenter  also  suggested  that 
the  Service  amend  §  335.6  to  allow 
applicants  to  make  verbal  requests  for 
rescheduling  of  missed  interviews  at  the 
field  office.  For  reasons  of 
administrative  efficiency,  the  Service 
must  require  that  all  requests  be 
submitted  in  writing.  However,  the 
written  request  need  not  take  any 
specific  form,  but  rather  may  be  a  brief, 
informal  notation  for  the  adjudications 
officer  to  insert  in  the  applicant's  file. 

One  commenter  questioned  the 
portion  of  §  335.7  that  allows  the 
Service  to  deny  applications  on  the 
merits  where  applicants  fail  to  explain 
adequately  absences  from  appearances 
required  after  their  initial  examinations 
or  to  provide  the  Service  with 
additional  requested  evidence.  The 
commenter  suggested  that  dismissal  is 
more  appropriate  than  denial  in  cases 
where  the  Service  does  not  have 
sufficient  evidence  upon  which  to  make 
a  determination.  Section  335(e)  of  the 
Act  provides  that,  where  the  applicant 
fails  to  prosecute  an  application,  the 
Service  may  either  decide  the 
application  on  the  merits  or  dismiss  it 
for  lack  of  prosecution.  The  Service 
agrees  with  the  commenter  that  cases 
may  be  more  appropriately  "dismissed" 
than  adjudicated  on  the  merits  where  no 
record  exists.  The  Service  therefore  has 
made  a  distinction  between  cases  where 
the  applicant  has  not  appeared  for  the 
examination,  provided  for  in  §335.6, 
and  cases  where  the  applicant  has 
already  appeared  for  an  examination  but 
the  Service  requires  further  testimony  or 
documentary  evidence  to  support  the 
application,  provided  for  in  §  335.7. 
This  rule  furthej-  clarifies  the  Service's 
position  that  when  the  applicant  fails  to 
appear  for  the  examination,  leaving  the 
Service  without  sufficient  evidence 
upon  which  to  render  a  determination, 
the  case  will  be  dismissed  for  lack  of 
prosecution  after  the  passage  of  one  year 
from  the  date  the  application  was 
closed.  However,  when  the  applicant 
appears  for  exanaination  but  the  Service 
requests  additional  testimony  or 
documentation,  and  the  applicant  then 
fails  to  prosecute  the  application,  the 
Service  will  adjudicate  the  case  on  the 
merits,  as  sufficient  evidence  should 
exist  to  render  a  decision. 

One  commenter  expressed  concern 
over  the  process  for  reviewing 
completed  Forms  N-445  prior  to  the 
oath  administration  ceremony,  provided 


for  in  §  337.2(c).  The  commenter 
requested  assiu-ance  that  when  further 
questioning  is  warranted  after  review  of 
the  completed  form,  the  appficant  will 
be  given  the  opportunity  to  respond  to 
an  officer's  questions  in  a  quiet,  private 
setting  so  as  to  allow  for  a  meaningful 
exchange  with  the  officer.  The  Service 
believes  that  completion  of  the  Form  N- 
445  is  a  necessary  part  of  the 
naturalization  process.  Although 
Service  adjudications  officers  will  be 
provided  with  guidance  on  the 
treatment  of  applicants  whose  answers 
warrant  further  investigation,  such 
guidelines  are  provided  more  properly 
in  the  Services  Operations  Instructions. 

That  commenter  also  had  concerns 
that  the  procedure  for  requesting 
expedited  administration  of  the  oath  of 
allegiance  set  forth  in  §  337.3(c)  may 
cause  undue  delay,  because  the  Service 
would  be  required  in  some  cases  to  first 
pass  upon  the  merits  of  each  request 
and  then  send  a  recommendation  to  the 
court.  The  Service  has  addressed  this 
concern  by  revising  §  337.3(c)  to 
eliminate  the  recommendation  process. 
The  commenter  also  expressed  concern 
over  the  requirement  that  requests  for 
expedition  be  in  writing,  and  suggested 
that  the  Service  implement  a  more 
flexible  approach.  While  the  Service 
recognizes  the  need  to  provide  the 
public  with  an  efficient  process,  the 
Service  is  concerned  that  many 
applicants,  especially  those  without 
legal  representation,  may  have  difficulty 
in  communicating  with  judges  or  clerks 
of  court  to  request  expedited 
ceremonies.  The  Service,  therefore,  has 
revised  §  337.3(c)  to  provide  that 
applicants  seeking  expedited 
ceremonies  may  submit  their  requests  to 
either  the  court  or  to  the  Ser\  ice. 

The  same  commenter  also  suggested 
that  the  Service  attempt  to  reallocate  its 
resources  to  rectify  discrepancies  in 
waiting  times  for  adjudications.  While 
this  regulation  is  not  the  proper  forum 
in  which  to  address  such  concerns,  the 
Service  assures  the  commenter  that  it  is 
working  constantly  to  improve  tht; 
efficiency  of  the  administrative 
naturalization  process. 

Service  Initiated  Changes 

As  a  result  of  working  under  the 
interim  rules  since  1991.  the  Service 
discovered  some  errors  or  areas  where 
further  clarification  is  needed. 

At  §  316.2(a)(3).  which  lists  one  of  the 
requirements  for  naturalization,  the  rule 
stated  only  that  the  applicant  must  have 
resided  continuously  in  the  United 
States  for  5  years  after  lawful  admission. 
Section  316(a)  of  the  Act.  however, 
requires  that  the  applicant  has  resided 
in  the  United  States  for  5  vears  after 


lawful  admission  for  permanent 
residence.  In  order  to  bring  the 
regulation  into  conformity  with  the 
statute,  the  Service  has  inserted  the 
phrase  "for  permanent  residence"  at  the 
end  of  §  316.2(a)(3). 

At  §  316.5(c)(2),  the  Service  clarified 
language  regarding  relinquishment  of 
permanent  resident  status  by  aliens  who 
claim  nonresident  alien  status  for 
income  tax  purposes.  The  rebuttable 
presumption  of  relinquishment  of 
lawful  permanent  resident  status 
extends  not  only  to  persons  who 
"voluntarily"  claim  nonresident  alien 
status  for  income  tax  purposes,  but  also 
to  persons  who  fail  to  file  income  tax 
returns  based  on  their  claims  to 
nonresident  alien  status. 

At  §  329.4,  the  Service  had  referred 
erroneously  to  an  inappropriate  section 
of  the  regulations.  This  citation  has  been 
corrected  in  §  329.4(b).  which  formerly 
referred  to  "§  329.2(a).  (c)(1).  or  (c)(2)'"' 
and  now  reads  '§  329.2  (a),  (b).  or 
(c)(2)." 

At  §  339.2,  the  Service  added  a 
provision  to  clarify  the  purpose  of  the 
courts'  submission  of  monthly  reports 
prepared  on  Form  N-4.  As  approved  in 
a  notice  published  on  October  25.  1993. 
at  58  FR  55084,  55085,  Form  N-4,  in 
addition  to  serving  its  recordkeeping 
purpose,  will  be  treated  by  the  Service 
as  a  billing  document  submitted  by  the 
courts.  Use  of  Form  N-4  in  this  manner 
will  enable  the  Service  to  process  more 
efficiently  requests  for  reimbursement 
from  courts  for  performance  of  oath 
administration  ceremonies.  The  added 
paragraph  also  explains  that 
reimbursements  for  state  courts  will  be 
determined  under  the  same  standards 
set  for  the  Federal  courts. 

Regulatory-  Flexibility  Act 

The  Attorney  General,  in  ac xordiint  «• 
with  the  Reguiator\'  Flexibility  Act  (5 
U.S.C.  605(b)).  has  reviewed  this 
regulation  and.  by  approving  it.  certifit-s 
that  the  rule  will  not  have  a  significant 
economic  impact  un  a  substantinl 
number  of  small  entities. 

Exr^nitive  Order  12866 

This  regulation  has  been  draftiil  .uu) 
reviewed  in  accordance  with  E.vecutive 
Order  123^6.  Sj  1(b).  The  Attorney 
General  has  determined  that  this  rule  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866.  §3(f).  and 
accordingly  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
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National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
lev'^ls  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  12612,  it  is  determined  that  this 
nile  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Executive  Order  12606 

The  Attorney  General  has  reviewed 
this  rule  under  Executive  Order  12606 
and  has  determined  that  this  rule  will 
not  have  an  impact  on  family  formation, 
maintenance,  or  general  well-being. 

List  of  Subjects 

SCFRPart  103 

Administrative  practice  and 
procedure.  Archives  and  records. 
Authority  delegations  (Government 
agencies).  Fees,  Forms.  Freedom  of 
inform.ation.  Privacy.  Reporting  and 
recordkeeping  requirements,  Siu-cty 
bonds. 

8  CFH  Port  292 

Administrative  practice  and 
procedure.  Hearing  and  appeal 
procedures.  Immigration. 

8  CFR  Part  299 

Citizenship  and  naturalization. 
Immigration  and  Nationality  Act, 
Reporting  and  recordkeeping 
requirements. 

8  CFH  Part  310 

Citizenship  and  naturalizntion. 
Courts. 

8  CFH  Part  3 12 

Citizenship  and  naturalization. 
Education. 

a  CFH  Part  313 

Citizenship  and  natiir;i!iz.'itii)n. 

8  CFH  Part  315 

.'\rmed  forces.  Citizenship  and 
naturalization.  Selective  service  sy.steiii, 
Tu-aties. 

8  CFH  Part  316 

Citizenship  and  naturalization, 
international  organizations.  Reporting 
and  recordkeeping  requiremt'iits. 

8  CFH  Part  316a 

Citizenship  and  naturalization, 
linmigration.  Residence. 

8  CFH  Part  319 

Citizenship  and  naturalization, 
isoporting  and  recordkeeping 
requirements. 


8  CFR  Part  322 

Citizenship  and  naturalization. 
Infants  and  children.  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  324 

Citizenship  and  naturalization. 
Reporting  and  recordkeeping 
requirements,  Women. 

8  CFH  Part  325 

Citizenship  and  naturalization. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  327 

Citizenship  and  naturalization. 
Militarj'  personnel.  Reporting  and 
recordkeeping  requirements. 

8  CFH  Part  328 

Citizenship  and  naturalization. 
Military'  personnel,  Reporting  and 
recordkeeping  requirements. 

8  CFR  Part  329 

Citizenship  and  naturalization. 
Military  personnel.  Reporting  and 
recordkeeping  requirements.  Veterans. 

8  CFH  Part  330 

Citizenship  and  naturalization. 
Reporting  and  recordkeeping 
requirements.  Seamen. 

8  CFH  Part  331 

Aliens,  Citizenship  and 
naturalization. 

8  CFH  Part  332 

Citizenship  and  naturalization. 
Education.  Reporting  and  recordkeeping 
requirements. 

8  CFH  Part  332a' 

Citizenship  an«l  naturalization. 
Courts. 

8  CFH  I'ait  :!32h 

Citizenship  and  naturalization. 
Flihication. 

6'  CFH  Part  3:i2r 

(iitizenship  and  naturalization. 

/(  CFH  Part  332(1 

Autliority  delegations  (Government 
ag(!ncies).  Citizenship  and 
naturalization. 

8  CFH  Part  333 

Citizenship  and  naturalization. 

8  CFH  Part  334 

Administrative  practice  and 
procedure.  Citizenship  and 
naturalization.  Courts.  Reporting  and 
recordkeeping  requirements. 


8  CFR  Part  334a 

Citizenship  and  naturalization, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  335 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies).  Citizenship  and 
naturalization.  Reporting  and 
recordkeeping  requirements. 

8  CFH  Part  335a 

Citizenship  and  naturalization. 
8  CFR  Part  335c 

Citizenship  and  naturalization. 

8  CFR  Part  336 

Citizenship  and  naturalization. 
Courts,  Hearing  and  appeal  procedures. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  337 

Citizenship  and  naturalization. 

8  CFR  Part  338 

Citizenship  and  naturalization. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  339 

Citizenship  and  naturalization. 
Courts,  Reporting  and  recordkeeping 
requirements. 

8  CFH  Part  340 

Citizenship  and  naturalization.  Law 
enforcement. 

8  CFR  Part  343b 

Citizenship  and  naturalization, 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  344 

Citizenship  and  naturalization. 
Courts. 

8  CFH  Part  499 

Citizenship  and  naturalization. 
Reporting  and  Recordkeeping 
requirements. 

Atxordingly.  the  interim  rule 
published  at  56  FR  50475  on  October  7. 
1991.  amdnding  8  CFR  parts  103.  299, 
;nO.  312,  313.  315.  316.  316a.  319,  322. 
324, 325. 327. 328, 329. 330,  331.  332. 
332a.  332b.  332c.  332d, 333. 334. 334a 
335,  335a.  335c.  336.  337.  338,  339.  340, 
343b,  344,  and  499,  and  the  interim  rule 
published  at  58  FR  49905  on  September 
24.  1993,  amending  8  CFR  parts  292, 
299,  310, 312, 313. 316. 322. 329. 334. 
335. 336. 337. 338. 339. 343b,  and  499. 
are  adopted  as  a  final  rule  with  the 
following  changes: 
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PART  312— EDUCATIONAL 
REQUIREMENTS  FOR 
NATURALIZATION 

1.  The  authority  citation  for  part  312 
continues  to  read  as  follows: 

1103.  1423,  1443.  1447, 


Authority:  8  U 
1448. 


S.C.  11 

2.  Section  312.3  is  amended  by: 

a.  Revising  paragraph  {a)(l);  and  by 

b.  Revising  paragraph  (a)(3).  to  read  as 
follows: 

§  312.3    Standardized  citizenship  testing. 
(a)(1)  An  applicant  for  naturalization 
may  satisfy  the  reading  and  writing 
requirements  of  §  312.1  and  the 
knowledge  requirements  of  §  312.2  by 
passing,  within  one  (1)  year  preceding 
the  date  on  which  he  or  she  files  an 
application  for  naturahzation,  or  at  any 
♦ime  subsequent  to  filing  an  application 
!}ut  prior  to  a  final  determination  on  the 
application,  a  standardized  citizenship 
'est  given  by  an  entity  authorized  by  the 
Service  to  conduct  such  a  test. 

(3)  An  applicant  who  passes  a 
standardized  citizenship  test  as 
provided  in  paragraph  (a)(1)  of  this 
section  for  naturalization  shall  not  be 
reexamined  at  the  Service  naturalization 
interview  on  his  or  her  ability  to  read 
and  write  English  or  on  his  or  her 
knowledge  of  the  history  and  form  of 
government  of  the  United  States,  unless 
the  examining  officer  has  reasonable 
cause  to  believe,  subsequent  to 
verification  of  the  applicant's  test 
results  with  the  authorized  testing 
entity,  that  the  applicant's  test  results 
were  obtained  English  may  not  be  the 
sole  reason  for  finding  that  the  test 
results  were  obtained  through  ft-aud  or 
misrepresentation.  The  Applicant's 
inability  to  speak  English  may  not  be 
the  sole  reason  for  finding  that  the  test 
results  were  botained  through  fraud  or 
misrepresentation.  A  written  record  of 
the  officer's  determination  shall  be 
made  in  the  record  of  the  application 
including  the  response  from  the  testing 
entity  concerning  the  applicant's  test. 
*        *        •        «        » 

3.  Section  312.4  is  revised  to  read  as 
follows: 


§  31 2.4    Selection  of  Interpreter. 

An  interpreter  to  be  used  under 
§  312.2  may  be  selected  either  by  the 
applicant  or  by  the  Service.  However, 
the  Service  reserves  the  right  to 
disqualify  an  interpreter  provided  by 
the  appUcant  in  order  to  ensiu^  the 
integrity  of  the  examination.  Where  the 
Service  disqualifies  an  interpreter,  the 
Service  must  provide  another 
interpreter  for  the  applicant  in  a  timely 


manner.  If  rescheduling  of  the  interview 
is  required,  then  a  new  date  shall  be  set 
as  soon  as  practicable  so  as  not  to  delay 
unduly  the  adjudication  of  the 
application.  The  officer  who  disqualifies 
an  interpreter  shall  make  a  written 
record  of  the  reason(s)  for 
disqualification  as  part  of  the  record  of 
the  appHcation. 

PART  316— GENERAL 
REQUIREMENTS  FOR 
NATURALIZATION 

4.  The  authority  citation  for  part  316 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103.  1181.  1182.  1443 
1447:  8  CFR  2.1. 

5.  Section  316.2  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 


§316.2    Eligibility. 

(a)  *   *   * 

(3)  Has  resided  continuously  within 
the  United  States,  as  defined  under 
§  316.5,  for  a  period  of  at  least  five  years 
after  having  been  lawfully  admitted  for 
pennanent  residence; 

*  *        *      .  »        • 

6.  Section  316.5  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§316.5    Residence  in  tt)e  United  States. 

•  *         »         *         « 

(c)  *   *   • 

(2)  Claim  of  nonresident  alien  status 
for  income  tax  purposes  after  lawful 
admission  as  a  permanent  resident.  An 
applicant  who  is  a  lawfully  admitted 
permanent  resident  of  the  United  States, 
but  who  voluntarily  claims  nonresident 
alien  status  to  qualify  for  special 
exemptions  from  income  tax  liability,  or 
fails  to  file  either  federal  or  state  income 
tax  returns  because  he  or  she  considers 
himself  or  herself  to  be  a  nonresident 
alien,  raises  a  rebuttable  presumption 
that  the  applicant  has  relinquished  the 
privileges  of  pennanent  resident  status 
in  the  United  States. 


PART  32»— SPECIAL  CLASSES  OF 
PERSONS  WHO  MAY  BE 
NATURALIZED:  NATURALIZATION 
BASED  UPON  ACTIVE  DUTY  SERVICE 
IN  THE  UNITED  STATES  ARMED 
FORCES  DURING  SPECIFIED 
PERIODS  OF  HOSTILITIES 

7.  The  authority  citation  for  part  329 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1440.  1443. 

8.  Section  329.4  is  amended  by 
revising  paragraph  (b)  to  read  asfollows: 


§  329.4    Application  and  evidence. 

*  *        «        •        • 

(b)  Evidence.  The  applicant's 
eligibility  for  naturalization  under 
§  329.2(a),  (b),  or  (c)(2)  shall  be 
established  only  by  the  certification  of 
the  executive  department  under  which 
the  applicant  served  or  is  serving. 

PART  335— EXAMINATION  ON 
APPLICATION  FOR  NATURALIZATION 

9.  The  authority  citation  for  part  335 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  1443.  1447. 

10.  In  §  335.6,  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§335.6    Failure  to  appear  for  examination. 

•  *         *         •         • 

(c)  If  the  applicant  does  not  request 
reopening  of  an  administratively  closed 
application  within  one  year  from  the 
date  the  application  was  closed,  the 
Service  will  consider  that  application  to 
have  been  abandoned,  and  shall  dismiss 
the  application  without  further  notice  to 
the  applicant. 

11.  Section  335.7  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

§  335.7    Failure  to  prosecute  application 
after  Initial  examination. 

*   *   '  In  the  event  that  the  applicant 
fails  to  respond  within  30  days  of  the 
date  of  notification,  the  Service  shall 
adjudicate  the  application  on  the  merits 
pursuant  to  §  336.1  of  this  chapter. 

PART  337— OATH  OF  ALLEGIANCE 

12.  The  authority  citation  for  part  337 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  1443,  1448. 

13.  Section  337.3  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  337.3    Expedited  administration  of  oath  of 
allegiance. 

•         •         »         »         • 

(c)  All  requests  for  expedited 
administration  of  the  oath  of  allegiance 
shall  be  made  in  writing  to  either  the 
court  or  the  Service.  Such  requests  shall 
contain  sufficient  information  to 
substantiate  the  claim  of  special 
circumstances  to  permit  either  the  court 
or  the  Service  to  properly  exercise  the 
discretionary  authority  to  grant  the 
relief  sought.  The  court  or  the  Ser\'ice 
may  seek  verification  of  the  validity  of 
the  information  provided  in  the  request 
If  the  applicant  submits  a  written 
request  to  the  Service  but  is  awaiting  an 
oath  administration  ceremony  by  a  court 
pursuant  to  §  337.8.  the  Service 
promptly  shall  provide  the  court  with  a 
copy  of  the  request  without  reaching  a 
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decision  on  whether  to  grant  or  deny  the 
request. 

PART  539— FimCTIONS  AND  DUTIES 
OF  CLERKS  OF  COURT  REGARDING 
NATURAUZATIOM  PROCEEDINGS 

14.  The  authority  citation  for  part  339 
continues  to  read  as  follows: 

Authority:  8  U.S.C  1103. 1433. 1448. 

15.  Section  339.2  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 

follows: 

§339.2    Monthly  reports. 

*        •         •         •        * 

(e)  Use  of  reports  for  accounting 
purposes.  Form  N-4  shall  be  used  by 
state  and  federal  courts  as  a  monthly 
billing  document,  submitted  to  the 
Service  for  reimbursement  in 
accordance  with  section  344(0(1)  of  the 
Act.  The  Service  shall  use  the 
information  submitted  on  this  form  to 
calculate  costs  incurred  by  courts  in 
performing  their  naturalization 
functions.  State  and  federal  courts  will 
t>e  reimbursed  pursuant  to  terms  set 
forth  in  annual  agreements  entered  into 
between  the  Service  and  the 
Administrative  Office  of  United  States 
Courts. 

Dated:  January  26. 1995 
(anet  Rene. 

A  ttomey  General. 

|FR  Doc.  95-2645  Filed  2-2-95:  8:45  ami 

BILUNQ  CODE  4410-10-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Dockst  No.  93-CE-^1-AD;  Amendment  39- 
9136:  AD  95-02-18] 

Airworthiness  Directives;  Beecti 
Aircraft  Corporation  Models  1900, 
1900C,  and  1900O  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  92-06-09. 
which  currently  requires  repetitively 
inspecting  the  engine  trusses  for  cracks 
on  Beech  Aircraft  Corporation  (Beech) 
Model  1900  and  certain  Model  1900C 
airplanes,  repairing  or  replacing  any 
cracked  engine  truss,  and  installing 
reinforcement  doublers.  That  AD  also 
provides  the  option  of  installing  an 
engine  truss  of  improved  design  as 
terminating  action  for  the  repetitive 
inspections.  Since  issuing  that  AD,  the 


Federal  Aviation  Administration  (FAA) 
has  received  several  reports  of  these 
improved  design  trusses  cracking  in 
Area  A  (as  specified  in  the  service 
information)  of  the  engine  truss.  This 
action  retains  the  currently  required 
repetitive  inspections,  but  shortens  the 
repetitive  inspection  interval  in  Area  A 
and  eliminates  the  inspection- 
terminating  replacement  option:  and 
also  incorporates  the  Beech  Models 
1900C  and  1900D  airplanes  that  have 
engine  trusses  of  this  same  type  design 
installed  at  manufacture.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  engine  truss 
assembly  caused  by  a  cracked  engine 
truss. 

DATES:  Effective  March  25.  1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  25. 
1995. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Beech  Aircraft  Corporation,  P.O.  Box 
85.  Wichita,  Kansas  67201-0085.  This 
information  may  also  be  examined  at 
the  FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City.  Missouri 
64106:  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street  NW.. 
suite  700.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Steven  E.  Potter.  Wichita  Aircraft 
Certification  Office.  FAA,  1801  Airport 
Road,  Mid-Continent  Airport,  Wichita. 
Kansas  67209:  telephone  (316)  946- 
4124:  facsimile  (316)  946-4407. 

SUPP(.EMENTARY  JNFO«MATJON:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
Beech  Model  1900  and  certain  Model 
1900C  airplanes  was  published  in  the 
Federal  Register  on  December  1, 1993 
(58  FR  63305).  The  action  proposed  to 
supersede  AD  92-0&-O9  with  a  new  AD 
that  wouia  (1)  retain  the  repetitive 
inspection  requirements  of  AD  92-06- 
09,  extend  the  appUcability  to  include 
Beech  Models  1900C  and  1900D 
airplanes  that  have  a  part  number  129- 
910032-79  engine  tiiiss  installed,  and 
shorten  the  repetitive  inspection 
interval  of  Area  A  (as  specified  in  the 
service  information)  of  the  engine  truss 
to  100  hoiu^  TIS;  and  (2)  eliminate  the 
option  of  terminating  the  repetitive 
inspections  on  the  Beech  Model  1900 
and  1900C  airplanes  if  an  improved 
design  engine  truss.  129-910032-79.  is 
installed.  The  inspections  were 
proposed  to  be  accomplished  in 
accordance  with  Beech  Service  Bulletin 


(SB)  No.  2255.  Revision  V.  dated 
October  1993. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

One  commenter  concurs  with  the 
proposal  as  written. 

Tne  other  commenter  concurs  with 
the  actions  specified  in  the  proposal, 
but  states  that  the  engine  trusses  on  the 
Beech  Model  1900  airplanes  are  hard  to 
identify.  This  commenter  states  that 
Beechcrafl  1900  Airliner  Communique 
No.  27.  dated  February  1993.  presents 
information  that  helps  identify  the  older 
engine  trusses,  and  recommends  that 
the  FAA  reference  this  document  in  the 
proposal.  The  FAA  concurs  that  the 
Beech  Model  1900  airplane  engine 
trusses  are  hard  to  identify,  and  that 
Beechcraft  1900  Airliner  Communique 
No.  27,  dated  February  1993.  helps 
identify  these  trusses.  A  NOTE  has  been 
added  in  the  proposal  that  references 
this  service  communique  as  a  document 
that  could  be  used  in  identifying  engine 
trusses. 

In  addition.  Beech  has  revised  SB 
2255  to  the  Revision  VI  level  (dated 
August  1994).  This  document  revises 
the  inspection  schedule  for  airplanes 
having  engine  truss  part  numtier  129- 
910032-79.  Implementation  of  this 
schedule  would  be  a  reduction  from  thai 
already  proposed.  The  FAA  has 
determined  that  this  SB  should  be 
incorporated  into  the  proposal. 

After  careful  review  of  all  available 
information  including  the  comments 
referenced  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  the 
addition  of  the  NOTE,  the  incorporation 
of  Beech  SB  No.  2255.  Revision  VI. 
dated  August  1994.  and  minor  editorial 
corrections.  The  FAA  has  determined 
that  this  minor  addition,  the  SB 
incorporation,  and  the  editorial 
corrections  will  not  change  the  meaning 
of  the  AD  or  add  any  additiond!  burden 
upon  the  public  than  was  already 
proposed. 

Tne  FAA  estimates  that  279  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  %vill  take  approximately 
16  workhours  per  airplane  to 
accompUsh  the  required  inspection 
(one-time  in  all  applicable  areas),  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Based  on 
these  Ggures.  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$267,840.  The  only  additional  cost 
impact  on  U.S.  operators  by  the  required 
action  over  that  which  is  currently 
required  by  AD  92-06-09  is  the 


required  inspections  on  77  Beech 
Models  1900C  and  190GD  airplanes  or 
$73,920  (16  workhours  x  $60  x  77 
airplanes).  These  figures  are  based  on 
the  assumption  that  no  affected  airplane 
owner/operator  has  accomplished  the 
required  initial  inspection,  and  do  not 
account  for  the  cost  of  repetitive 
inspections.  The  FAA  has  no  way  of 
determining  the  niihiber  of  repetitive 
inspections  each  owner/operator  would 
incur. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a>.  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  In 
removing  AD  92-06-09.  Amendment 
39-8189  (57  FR  8060.  March  6.  1992) 


and  by  adding  a  new  AD  to  read  as 
follows: 

9S-02-18    Beech  Aircraft  Corporation. 

Amendment  39-9136;  Docket  No.  93- 
CE— ll-AD.  Supersedes  AD  92-06-09 
Amendment  39-8189. 
Applicability  Models  1900.  1900C.  and 
1900D  airplanes  (all  serial  numbers), 
certificated  in  any  category. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD.  unless  already 
accomplished. 

To  prevent  failure  of  the  engine  truss 
assembly  caused  by  a  cracked  engine  truss, 
accomplish  the  foHowing: 

(a)  For  Models  1900  and  1900C  airplanes 
with  either  engine  truss  part  number  (P/\) 
114-910025-1  orP/N  118-910025-1 
installed  that  is  not  equipped  with 
reinforcement  doublers  at  the  engine  firewall 
attachment  bosses,  upon  the  accumulation  of 
1.400  hours  TIS  or  within  the  next  100  hours 
TIS  after  the  effective  date  of  this  AD. 
whichever  occurs  later,  install  reinforcement 
doublers  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Beech  Service  Bulletin  (SB)  No. 
22!;5.  Revision  VI.  dated  August  1994. 

(b)  For  all  affected  airplanes  having  engine 
truss  P/N  129-910032-79  installed,  initially 
and  repetitively  inspect  the  engine  truss  for 
cracks  at  the  weld  joints  in  accordance  with 
the  ACCOMPLISH.ME\T  INSTRUCTIONS 
section  of  Beech  SB  2255,  Revision  VI.  dated 
August  1994.  at  the  times  specified  i.n  the 
following  chart: 


Model; 


w 


1 900  and  1 9000 
1900  and  1900C 

1900D  

1900D  


Area  specified  in  figure 

1  of  Beech  SB  No. 

2255.  Rev.  VI 


A  

BandC 

A  

BandC 


Initial  inspection 


Upon  accumulating  1 ,400  hours  TIS* 
Upon  accumulating  3,200  hours  TIS* 
Upon  accumulating  3.200  hours  TIS* 
Upon  accumulating  3.200  twurs  TIS* 


Or  within  the  next  100  hours  TIS  after  the  effective  date  of  this  AD.  whichever 


Repetitive  inspection 


Every  100  hours  TIS. 
Every  100  hours  TIS. 
Every  450  tiours  TIS. 
Every  3.000  hours  TIS. 


occurs  later. 


(c)  For  all  Models  1900  and  1900C 
airplanes  having  engine  truss  P/N  118- 
9100-23-37. P/N  118-910025-121.  P/N 
114-910025-1  or  P/N  118-910025-1. 
initially  and  repetitively  inspect  the 
engine  truss  for  cracks  at  the  weld  joints 
in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Beech  Service  Bulletin  (SB) 
2255.  Revision  VI.  dated  August  1994.  at 
the  times  specified  in  the  following 
chart: 


Area  speci- 
fied in  fig- 
ure 1  of 
Beech  SB 
N.  2255. 
Rev.  VI 


Area  speci- 
fied in  fig- 
ure 1  of 
Beech  SB 
N.  2255. 
Rev.  VI 

Initial  inspection 

Repetitive  in- 
spection 

B  

C  

Upon  accumu- 
lating 1 .400 
hours  TIS". 

Upon  accumu- 
lating 1,400 
hours  TIS*. 

Ever/  600 
hours  TIS. 

Every  3.000 
f>ours  TIS. 

(d)  If  any  cracks  are  found  during  the; 
inspections  required  by  paragraphs  (b) 
and  (c)  of  this  AD.  prior  to  further  flight, 
repair  the  crack  or  replace  the  engine 
truss  with  one  of  the  applicable  truss 
part  numbers  specified  in  the  following 
table,  and  reinspect  the  truss  at  the 
times  previously  specified: 


Truss  part 
No. 


Upon  accumu- 
lating 1,400 
hoUrp  TIS*. 


Every  100 
hours  TIS. 


•Qr  within  the  next  100  hours  TIS  after  the 
effective  date  of  this  AD,  whichevei  occurs 
later. 

Note  1:  Beechcraft  1900  Airliner 
Communique  No.  27.  dated  Februan,'  19<»3, 
provides  information  for  identifying  engine 
U-usses  on  Beech  Model  1900  airplanes. 
Copies  of  this  document  may  be  obtained 
from  the  Wichita  Aircraft  Certification  Office 
[.\C0)  at  the  address  specified  in  parngraph 
(Oof  this  AD. 


118-91002S- 
37  (service- 
able truss). 

1 18-91 002S- 
121  (serv- 
iceable 
truss). 

129-910032- 
79. 


Models 


1900  arid 
1900C. 


1900  and 
1900C. 


1900.  1900C 
and  1900D 


Instructions 


Applicable 
Mainte- 
narKe 
Manual. 

Applicable 
Mainte- 
nance 
Manual. 

Beech  Kit 
114-9036 
1  or  114- 
9036-3. 
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Note  2:  Installation  of  an  improved  design 
engine  truss.  P/N  129-910032-79,  on  any  of 
the  affected  airplanes  does  not  eliminate  the 
repetitive  inspection  requireraeat  of  this  AD. 

Note  3:  Compliance  with  a  previous 
revision  level  of  the  service  bulletin 
referenced  in  this  AD  fulfills  the  applicable 
requirements  of  this  AD  and  is  considered 
"unless  already  accomplished". 

(e)  Special  Qight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  {14  CFR  21.197 
and  21.199)  to  operate  the  airplaoe  to  a 
location  when  the  requirements  of  this  AD 
can  be  accomplished. 

(0  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager.  Wichita  AGO,  FAA.  1801  Airport 
Road.  Mid-Continent  Airport,  Wichita, 
Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Wichita  ACO. 

Note  4:  information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  Scorn  the  Wichita  ACO. 

(g)  The  inspections  and  replacement  (if 
necessary)  required  by  this  AO  shall  be  done 
in  accordance  with  Beech  Service  Bulletin 
Na  2255,  Revision  VI,  dated  August  1994. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  3  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  the  Beech  Aircraft  Corporation,  P.O. 
Box  85.  Wichita.  Kansas  67201-0085.  Copies 
may  be  inspected  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel.  Room 
1558.  601  E.  12th  Street.  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street  NW..  suite 
700,  Washington.  DC. 

(h)  This  amendment  (39-9136)  supersedes  . 
AD  92-06-O9,  Amendment  39-8189. 

(i)  This  amendment  (39-9136)  becomes 
effective  on  March  25. 1995. 

Issued  in  Kansas  City,  Missouri,  on  January 
26, 1995. 

Michael  K.  Dahl. 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Senice. 
|FR  Doc.  95-2403  Filed  2-2-95;  8:45  am) 
BiLUNG  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  94-ANE-40-.  Amendment  39- 
9135;  AO  95-02-1 61 

AirwortMness  Directives;  Pratt  & 
Whitney  JTBO  Series  Tur1x>fan  Engines 

agency:  Federal  AviaUon 
Administration.  DOT, 
ACnOM:  Final  rule;  request  for 
comments. 

SUtMIAMY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD). 


applicable  to  certain  Pratt  &  Whitney 
(PW)  JT8D  series  tiuiiofan  engines,  that 
ctirrently  requires  initial  and  repetitive 
inspections  of  the  Number  7  fuel  nozzle 
and  support  assembly,  replacement  of 
the  Number  7  fuel  nozzle  and  support 
assembly  with  a  more  leak-resistant 
configuration,  and  replacement  of 
aluminum  oil  pressure  and  scavenge 
tube  fittings  with  steel  fittings.  This 
amendment  adds  a  requirement 
incorporated  in  a  new  revision  of  a  PW 
Alert  Service  Bulletin  (ASB)  that  was 
omitted  from  the  existing  AD  to  replace 
an  additional  aluminum  oil  scavenge 
line  bolt  with  a  steel  bolt.  This 
amendment  also  makes  a  correction  to 
a  note  in  the  compliance  section  to 
apply  only  to  PW  JT8D-200  series 
engines.  This  amendment  is  prompted 
by  the  need  to  make  these  corrections. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  fuel  leakage  from 
the  Number  7  fuel  nozzle  and  support 
assembly,  ignition  of  that  leaking  fuel, 
and  liberation  of  oil  from  melted  oil  line 
fittings,  which  can  result  in  an 
imcontained  engine  fire  and  damage  to 
the  aircraft. 
DATES:  Effective  February  21, 1995. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
21,  1995. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
April  4.  1995. 

ADDRESS^:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
94-ANE-40, 12  New  England  Executive 
Park,  Burlington.  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Pratt  & 
Whitney,  Technical  Publications 
Department.  M/S  132-30,  400  Main 
Street.  East  Hartford,  CT  06108.  This 
information  may  be  examined  at  the 
FAA,  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel,  Burlington, 
MA>or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.. 
suite  700.  Washington,  DC 
FOn  FURTHER  MTORMATION  CONTACT: 
Mark  A.  Rumizen,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA.  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Burlington,  MA 
01803-5299;  telephone  (617)  238-7137. 
fax  (617)  238-7199. 
SUPPI.EWIEKTARY  OtFORMATION:  On  June 
29. 1994.  the  Federal  Aviation 
Administration  (FAA)  issued 
airworthiness  directive  (AD)  94-14-16, 
Amendment  39-8964  (59  FR  35238.  July 


11,  1994),  applicable  to  Pratt  &  Whitney 
(PW)  JT8D  series  turbofan  engines,  to 
require  inspection  of  the  Number  7  fuel 
nozzle  and  support  assembly  for 
evidence  of  fuel  leakage  and  burning 
until  replacement  of  the  Number  7  fuel 
nozzle  and  support  assembly  with  an 
improved  sealing  configtiration.  That 
AD  also  requires  replacement  of  the 
aluminum  oil  tube  fittings  with  steel 
fittings.  That  action  was  prompted  by 
two  reports  of  imcontained  engine  fires 
on  Pratt  &  Whitney  (PW)  JT8D  series 
engines  due  to  fuel  leakage  from  the 
Number  7  fuel  nozzle  and  support 
assembly,  ignition  of  that  fuel,  melting 
of  aliuninum  oil  pressure  and  scavenge 
tube  fittings  that  are  in  the  proximity  of 
the  Number  7  nozzle,  and  augmentation 
of  that  fire  with  the  liberated  oil.  The 
resulting  fire  burned  through  the  engine 
diffuser  case  and  fan  ducts,  causing  an 
aircraft  engine  cowl  fire.  That  condition, 
if  not  corrected,  could  result  in  fiiel 
leakage  fit>m  the  Number  7  fiiel  nozzle 
and  support  assembly,  ignition  of  that 
leaking  fuel,  and  liberation  of  oil  from 
melted  oil  fine  fittings,  which  can  result 
in  an  uncontained  engine  fire  and 
damage  to  the  aircraft.- 

Since  the  issuance  of  that  AD.  the 
FAA  noted  the  omission  of  the 
requirement  to  replace  an  additional 
aluminum  oil  scavenge  line  bolt  with  a 
steel  bolt.  This  additional  requirement 
is  incorporated  in  Revision  2  to  PW 
Alert  Service  Bulletin  (ASB)  No.  A6170. 
dated  October  20.  1994.  Also,  the  FAA 
was  alerted  of  an  error  in  the 
compliance  section  where  the  incorrect 
engine  series  was  specified,  in 
paragraph  (b)(2){iv),  the  reference  to  "all 
other  JT8D  engines"  should  read  "JTSD- 
200  series  engines."  In  addition.  PW  has 
issued  Revision  2  to  ASB  No.  A6169. 
dated  October  26. 1994.  which  differs 
from  Revision  1,  cited  in  the  current 
AD.  only  by  minor,  non-substantive 
changes. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  ASB  No. 
A6153,  Revision  1,  dated  June  8.  1994, 
that  describes  prtK«dures  for  initial  and 
repetitive  borescope  inspections  of  the 
Number  7  fuel  nozzle  and  support 
assembly;  and  PW  ASB  A6170.  Revision 
2,  dated  October  20. 1994.  and  ASB  No. 
A6169.  Revision  2.  dated  October  26. 
1994.  that  describe  procedures  for 
replacement  of  the  Number  7  fuel 
nozzle  and  support  assembly  with  a 
more  leak-resistant  configuration  and 
replacement  of  the  aluminum  oil  tube 
fittings  with  steel  fittings,  respectively. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  engines  of  this  same 
type  design,  this  AD  supersedes  AD  94- 
14—16  to  continue  to  require  inspection 
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of  the  Nimtber  7  fuel  nozzle  and  support 
assembly  for  evidence  of  fuel  leakage 
and  burning  luitil  replacement  of  the 
Number  7  fuel  nozzle  and  support 
assembly  with  an  improved  sealing 
configuration.  This  AD  also  requires 
replacement  of  the  aluminum  oil  tube 
fittings  with  steel  fittings,  la  addition, 
this  AD  adds  a  requirement 
incorporated  in  PW  ASB  No.  6170. 
Revision  2.  dated  October  20,  1994,  that 
was  omitted  fiom  AD  94-14-16  to 
replace  an  additional  aluminum  oil 
scavenge  line  bolt  with  a  steel  bolt,  and 
makes  a  correction  to  paragraph 
(b)(2)(iv).  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletins  described 
previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
«  effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Conmienters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  Number  94-ANE-40."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866. 

It  has  been  determined  further  that 
this  action  involves  an  emergency 
regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034. 
February  26.  1979).  If  it  is  determined 
that  this  emergency  regulation 
otherwise  would  be  significant  under 
DOT  Regulatory  Policies  and 
Procedures,  a  final  regulator)-  evaluation 
will  be  prepared  and  placed  in  the  Rules 
Docket.  A  copy  of  it.  if  filed,  may  be 
obtained  from  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administratioa  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11  89 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8964.  (59  FR 
35238,  July  11,  1994),  and  by  adding  a 
new  airworthiness  directive. 
Amendment  39-9135.  to  read  as 
follows: 

95-02-16    Pratt  &  Whitney:  Amendment  39- 
9135.  Docket  94-ANE-40.  Supersedes 
\D  94-14-16,  Amendment  39-8964. 


Applicability:  Pratt  &  Whitney  (PW)  Model 
JT8D-209,  -217,  -217A,  -217C,  -219 
turbofan  engines:  and  JT8D-1,  -lA.  -IB.  -7 
-7 A.  -7B.  -«.  -9A,  -11.-15.  -15A.  -17. 
-17A.  -17R,  and  -17AR  Uirbofen  engines 
incorporating  the  original  issue  or  any 
revision  of  Pratt  &  Whitney  Service  Bulletin 
No.  5650:  and  any  PW  Model  IT8D  engine 
with  low  emissions  fiiel  nozzles.  Part 
Numbers  775485,  809137-01,  802965  and 
5004308-02  installed.  These  engines  are 
installed  on  but  not  limited  to  Boeing  727 
and  737  series,  and  McDonnell  Douglas  DC- 
9  and  MD-80  series  aircraft. 

Compliance:  Required  as  indicated. 
unless  accomplished  previously. 

To  prevent  fuel  leakage  from  the 
Number  7  fuel  nozzle  and  support 
assembly  and  melting  of  the  oil  pressure 
and  scavenge  tube  fittings,  which  can 
result  in  an  uncontained  engine  fire  and 
damage  to  the  aircraft,  accomplish  the 
following: 

(a)  In.spect  Number  7  fuel  nozzle  and 
support  assemblies  in  accordance  with  PW 
Alert  Sen  ice  Bulletin  (ASB)  No.  A6153, 
Revision  1,  dated  June  8, 1994.  as  follows: 

(1)  For  Number  7  fuel  nozzle  and  support 
assemblies  that  have  accumulated  more  than 
2.500  hours  time  in  service  (TIS)  since  last 
fuel  nozzle  and  support  assembly  overhaul 
on  the  effective  date  of  this  airworthiness 
directive  (AD),  initially  inspect  for  fuel 
leakage  within  700  hours  TIS  after  the 
effet-tive  date  of  this  AD. 

(2)  For  engines  with  Number  7  fuel  nozzlt? 
and  support  assemblies  with  2,.'iO0  or  less 
hours  TIS  since  fuel  nozzle  and  support 
assembly  overhaul  on  the  effective  date  of 
this  AD,  initially  inspect  prior  to 
accumulating  3,200  hours  TIS  since 
overhaul. 

(3)  Thereafter,  inspect  for  fuel  leakage  in 
accordance  with  PW  ASB  .\6153.  Revision  1, 
dated  June  8,  1994.  at  intenals  not  to  exceed 
700  hours  TIS  since  last  mspection. 

(4)  Remove  from  service  Number  7  fuel 
nozzle  and  support  assemblies  that  exhibit 
evidence  of  fuel  leakage  as  described  in  PW 
ASB  No.  A6153,  Revision  1.  dated  Ji:-ie  8. 
1094.  and  replace  with  the  improv--!  .oaling 
configuration  nozzle  in  accordanr-f  u  :h 
paragraph  (b)  of  this  AD,  as  follows: 

(i)  Within  25  hours  TIS.  or  25  cycles  in 
service  (CIS),  whichever  occurs  first,  after  tht- 
inspection  performed  in  paragraph  (a)(1). 
(a)(2).  or  (a)(3)  for  aircraft  with  only  one 
engine  exhibiting  Number  7  fuel  nozzle  and 
support  assembly  leakage. 

(ii)  Prior  to  further  flight,  on  aircraft  with 
two  engines  exhibiting  Number  7  fuel  nozzln 
and  support  assembly  leakage,  remove  and 
replace  at  least  one  of  the  leaking  Number  7 
fuel  nozzle  and  support  assemblies.  The 
remaining  .Number  7  fuel  nozzle  and  support 
assembly  that  exhibits  leakage  shall  be 
removed  and  replaced  in  accordance  with 
paragraph  (a)(4)(i)  of  this  AD 

(iii)  Prior  to  further  flight,  on  Boeing  727 
aircraft,  with  three  engines  exhibiting 
Number  7  fuel  nozzle  and  support  assembly 
leak^e.  remove  and  replace  at  least  two  of 
the  leaking  Number  7  fuel  nozzle  and 
support  assemblies.  The  remaining  Number  7 
fuel  nozzle  and  support  assemtjiv  that 
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exhibits  leakage  shall  be  removed  and 
replaced  in  accordance  with  paragraph 
(a)(4)(i)ofthisAD. 

Note:  Fuel  nozzles  and  support  assemblies 
that  have  not  undergone  overhaul  do  not 
rf;quire  inspection  in  accordance  with 
paragraph  (a)  of  this  AD. 

(b)  At  the  next  accessibility  of  the  diffuser 
build  group  after  the  effective  date  of  this 
AD,  but  no  later  than  July  31. 1999, 
accomplish  the  following: 

(1)  Replace  the  Number  7  fuel  nozzle  and 
support  assembly  with  the  improved  sealing 
configuration  in  accordance  with  Part  1  of 
PW  ASB  No.  A6169,  Revision  2.  dated 
October  26.  1994. 

(2)  Replace  the  aluminum  pressure  and 
scavenge  oil  tube  fittings  with  steel  fittings  in 
accordance  with  PW  ASB  No.  A6170, 
Revision  2,  dated  October  20, 1994. 

Note:  Replacement  of  the  following  oil 
tubes  with  corresptonding  oil  tubes  that 
incor{>orate  steel  fittings  constitutes 
compliance  with  paragraph  (b)(2)  of  this  AD: 

(i)  Outer  internal  Number  4  and  5  bearing 
pressure  tube  assembly  for  PW  JT8D-20O 
series  engines. 

(ii)  Outer  internal  main  bearing  pressure 
tube  assembly  for  PW  JT8D-20O  series 
engines. 

(iii)  Main  bearing  pressure  manifold 
assembly  for  PW  IT8D-20O  series  engines. 

(iv)  Front  Number  4V2  and  6  bearing 
pressure  tube  assembly  for  JT8D-20O  series 
engines. 

(v)  Number  4  bearing  oil  scavenge  tube 
assembly  for  all  other  JT8D  engines. 


(vi)  Number  4  bearing  oil  pressure  tube 
assembly  for  all  other  JT8D  engines. 

(vii)  Main  bearing  pressure  manifold 
assembly  for  all  other  JT8D  engines. 

(c)  Incorporation  of  the  hardware  required 
by  paragraph  (b)(1)  of  this  AD,  constitutes 
terminating  action  for  the  insp>ections 
required  by  paragraph  (a)  of  this  AD.  ^ 

(d)  For  the  purpose  of  this  AD,  accessibility 
of  the  diffuser  build  group  is  defined  as 
engine  maintenance  that  entails  flange 
separation  of  the  diffuser  case  from  the 
combustion  chamber  outer  case. 

(e)  For  the  purpose  of  this  AD,  fuel  nozzle 
and  support  assembly  overhaul  is  defined  as 
disassembly  of  the  fuel  nozzle  from  the 
support  assembly  that  entails  removal  of  the 
fiiel  nozzle  nut. 

(f)  For  any  Number  7  fuel  nozzle  and 
support  assembly  that  is  removed  for 
evidence  of  leakage  in  accordance  with 
paragraph  (a)  of  this  AD,  submit  the 
following  information  within  60  days  after 
the  removal,  to  the  Manager.  Engine 
Certification  Office.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
FAA.  12  New  England  Executive  Park. 
Burlington.  Massachusetts.  01803-5299;  fax 
(617)238-7199: 

(1)  Fuel  nozzle  and  support  assembly  part 
number  and  serial  number. 

(2)  Fuel  nozzle  and  support  assembly  time 
and  cycles  since  overhaul. 

(3)  Description  of  fuel  nozzle  and  support 
assembly  distress. 

(4)  Position  of  distressed  fuel  nozzle  and 
support  assembly. 


(5)  Description  of  any  other  resultant 
engine  damage. 

(6)  Engine  serial  number. 

(7)  Engine  time  and  cycles  since  overhaul. 
The  reporting  requirements  of  this  AD 

terminate  after  compliance  with  paragraph 
(b)(1)  of  this  AD.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provision  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501-3520)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(i)  The  inspections  and  modifications  shall 
be  done  in  accordance  with  the  following 
service  documents: 


Oocunr^nt  No. 

Pages 

Revision 

Date 

PW  ASB  No.  A6153 

1-4 
5 

6-8 
9-12 

1 

2-6 

7 

8 

9-16 
17 

18-29 
30-31 

1 

2-3 

4-5 

6-7 

8 

9 

10 

11-13 

14 

1S-18 

19-21 

22 

1  

Original 

1  

Original 

2  

1  

Original 

2  

Original 

1  

Original 

2  

2  

1  

2  

1  

2  

Original 

June  8,  1994. 
Feb.  4,  1994. 
June  8.  1994. 
Feb.  4,  1994. 

Oct.  26,  1994 
June  15.  1993. 
Apr.  29.  1993. 
Oct.  26.  1994. 
Apr.  29.  1993. 
June  15.  1994. 
Apr.  29,  1993. 
Oct.  26,  1994. 

Oct.  20,  1994. 
Sept.  9,  1994. 
Oct.  20,  1994. 
Sept  9,  1994. 
Oct.  20,  1994. 
May  13.  1994. 
Oct  20,  1994. 
May  13,  1994. 
Oct  20,  1994. 
Sept.  9,  1994. 
Oct  20,  1994. 
Sept  9,  1994. 

Total  pages:  12. 

PW  ASB  No.  A6169 

Total  pages:  31. 

PW  ASB  No.  A6170 

Total  pages:  22. 

2  

Original 

2  

1  

2  

1 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  &  Whitney,  Technical  Publications 


Department.  M/S  132-30,  400  Main  Street, 
East  Hartford.  CT  06108.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park.  Burlington.  M.^:  or 


at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(j)  This  amendment  becomes  effective  on 
Ft'bruan,'  21,  1995. 
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Issued  in  Burlington,  Massachusetts,  on 
January  24, 1995., 

lay).  Pardee.     || 

Manager.  Engine  and  Propeller  Directomte. 

Aircraft  Certipcation  Service. 

IFR  Doc.  95-2405  Filed  2-2-95:  8:45  am) 

BILUNG  CODE  4910.|»-P 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ANM-50] 

Estalilishnfient  of  Class  E  Airspace; 
Saratoga,  WY 

agency:  Federal  Aviation 
Administration  {FAA),  DOT. 
ACTION:  Final  rule. 


summary:  This  action  establishes  the 
Saratoga,  Wyoming,  Class  E  airspace. 
This  action  is  necessary  to 
accommodate  a  new  instrument 
approach  procedure  at  Shively  Field 
Airport,  Saratoga,  Wyoming. 

EFFECTIVE  DATE:  0901  UTC,  March  30, 
1995. 

FOR  FURTHER  tNFORMATION  COffTACT: 
James  Riley,  System  Management 
Branch,  ANM-330,  Federal  Aviation 
Administration,  Docket  No.  94-AMN- 
50,  1601  Lind  Avenue  S\V.,  Renton, 
Washington  98055-4056;  telephone 
number:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 
History 

On  October  2^.  1994,  the  F.-VA 
proposed  to  amend  part  71  of  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  the  Saratoga,  Wyoming,  Class 
E  airspace  area  (59  FR  54138).  This 
action  is  necessary  to  accommodate  a 
new  instnmient  approach  procedure  at 
Shively  Field  Airport,  Saratoga, 
Wyoming.  The  airea  will  be  depicted  on 
aeronautical  chmis  for  pilot  reference. 

Interested  parties  were  invited  to 
participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  Paragraph 
r.0G5  of  FAA  Order  7400.9B  dated  July 
18. 1994,  and  effective  September  16, 
1994.  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Class  E 
airspace  designation  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 


This  amendment  to  part  71  of  Federal 
Aviation  Regulations  amends  Class  E 


airspace  at  Saratoga,  Wyoming.  The 
FAA  has  determined  that  this  regulation 
only  involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It. 
therefore.  (1)  is  not  a  "significant 
.    regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  PoUcies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510:  E.O.  10854.  24  FR  9.565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(b);  14  CFR 
11.60. 

§71.1    [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18.  1994,  and  effective 
September  16, 1994.  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  arvas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

•         •         »         »         « 

ANM  WY  E5  Saratoga,  WY  (New) 
Saratoga,  Shively  Field.  WY 

(Lat.  41''26'41"  N.  long.  106°49'25"  W) 
Saratoga  NDB 
(LaL  41''26'42"  N.  long.  106°49'56  "  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.9-mile 
radius  of  the  Shively  Field  Airport  and 
within  3.1  miles  each  side  of  the  342°  bearing 
from  the  Saratoga  NDB  extending  from  the 
6.9-mile  radius  to  10  miles  northwest  of  the 
NDB:  that  airspace  extending  upward  from 
1.200  feet  above  the  surface  bounded  by  a 
line  beginning  at:  lat.  41''54'45"  N.  long. 
106''47-15"  W;  to  lat  41''17'00"  N.  long. 
106'32'30"  W;  to  lat.  4lM0'00~  N.  long. 
107»O3'45"  W;  to  lat.  41''47-30"  N.  long. 
107»19'00"  W;  to  the  point  of  b^inning. 
excluding  that  portion  within  the  Rawlins 


Municipal  Airport,  WY.  Class  E  airspace 
area. 

*         »         •         *         * 

Issued  in  Seattle.  Washington  on  January 
18,1995.  ' 

Richard  E.  Prang. 

Acting  h4anager.  Air  Traffic  Division, 
Northwest  Mountain  Region. 
IFR  Doc.  95-2734  Filed  2-2-95;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  157 

(Docket  No.  RM81 -19-000] 

Project  Cost  and  Annual  Limits 

Is.sued:  January  31, 1995 

AGENCY  :  Federal  Energy  Regulatory 

Commission. 

ACTION  :  Final  rule. 


SUMMARY:  Pursuant  to  the  autliorily 
delegated  by  18  CFR  375.307(e)(1),  the 
Director  of  the  Office  of  Pipeline 
Regulation  computes  and  pubhshes  the 
project  cost  and  annual  limits  specified 
in  Table  I  of  §  157.2d8{d)  and  Table  II 
of  §  157.215(a)  for  each  calendar  year 
EFFECTIVE  DATE:  January  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  A.  Burless,  Jr.,  Chief,  Branch  I. 
Division  of  Pipeline  Certificates.  OPR 
(202) 208-0581. 

SUPPLEMENTARY  INFORMATION: 

Publication  of  Project  Cost  Limits 
Under  Blanket  Certificates 

Order  of  the  Director.  OPR 

Section  157.208(d)  of  the 
Commission  s  Regulations  provides  for 
project  cost  hmits  applicable  to 
construction,  acquisition,  operation  and 
miscellaneous  rearrangement  of 
facilities  (Table  I)  authorized  und<;r  the 
blanket  certificate  procedure  (O;  ior  No 
234.  19  FERC  161,216).  Section 
157.215(a)  specifies  the  calend.ir  year 
dollar  limit  which  may  be  e.xpendcd  on 
underground  storage  testing  and 
development  (Table  II)  authorized  under 
the  blanket  certificate.  Section 
157.208(d)  requires  that  the    limits 
specified  in  Tables  I  and  11  shall  be 
adjusted  each  calendar  year  to  reflect 
the  'GNP  implicit  price  defiator" 
published  by  the  Department  of 
Commerce  for  the  previous  calendar 
year." 

Pursuant  to  §  375.307(e)(1)  of  the 
Commission's  Regulations,  the  authority 
for  the  publication  of  such  cost  limits, 
as  adjusted  for  inflation,  is  delegated  to 
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the  Director  of  the  Office  of  Pipehne 
Regulation.  The  cost  limits  for  calendar 
years  1982  through  1995.  as  pubUshed 
in  Table  I  of  §  157.208(d)  and  Table  II 
of  §  157.215(a),  are  hereby  issued. 

Note  that  these  inflation  adjustments 
are  based  on  the  Gross  Domestic 
Product  (GDP)  ImpHcit  Price  Deflator 
rather  than  the  Gross  National  Product 
(GNP)  Implicit  Price  Deflator,  which  is 
not  yet  available  for  1994.  The 
Commerce  Department  advises  that  in 
recent  years  the  annual  change  has  been 
virtually  the  same  for  both  indices. 
Further  adjustments  will  be  made,  if 
necessary. 

List  of  Subjects  in  18  CFR  Part  157 

Natural  gas. 

Robert  J.  Cupina, 

Deputy  Director.  Office  of  Pipeline 
Regulation. 

Accordingly.  18  CFR  Part  157  is 
amended  as  follows: 

PART  157— [AMENDED] 

1.  The  authority  citation  for  Part  157 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w.  3301- 
3432;  42  U.S.C.  7101-7352. 

§157.208    [Amended] 

2.  Table  I  in  §  157.208(d)  is  revised  to 
read  as  follows: 

§157.208    Construction,  acquisition, 
operation,  and  miscellaneous 
rearrangement  of  facilities. 
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(d)*   •  * 


Table  I 


Limit 

Year 

Automobile 

projected  cost 

limit  (col.  1) 

Prior  notice 

projected  cost 

limit  (col.  2) 

1982  

1983 

1984  

1985 

1986  

1987  

$4,200,000 
4,500,000 
4,700.000 
4,900,000 
5,100.000 
5,200.000 
5.400.000 
5,600,000 
5,800,000 
6,000,000 
6,200,000 
6,400.000 
6.600,000 
6.700,000 

512,000.000 
12,800,000 
13.300,000 
13,800,000 
14,300.000 
14.700.000 
15.100.000 
15.600.000 
16.000.000 
16.700.000 
17.300.000 
17.700.000 
18.100.000 
18,400.000 

1988  

1989  

1990 

1991  

1992  

1993 

1994  

1995 

§157.215    [Amended] 

3.  Table  II  in  §  157.215(a)  is  revised  to 
read  as  follows: 


§  157.215    Underground  storage  testing 
and  development 

(a)»   *   • 

Table  II 


Year 

Limit 

1982  

S2.700.000 
2,900.000 
3,000.000 
3,100,000 
3  200  000 

1983 

1984 

1985 

1986 

1987 

3  300  000 

1988 

3.400,000 
3  500  000 

1989  

1990 

3,600,000 
3,800,000 
3.900.000 
4  000  000 

1991  

1992 

1993  

1994  

1995 

4,100,000 
4,200.000 

|FR  One.  95-2707  Filed  2-2-95:  8:45  ami 

BIUING  CODE  671 7-01 -P 


DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division 

29  CFR  Part  825 
RIN  1215-AA85 

The  Family  and  Medical  Leave  Act  of 
1993;  Deferral  of  Effective  Date  of 
Regulations 

AGENCY:  Wage  and  Hour  Division. 
Labor. 

ACTION:  Deferral  of  effective  date  of 
regulations. 

SUMMARY:  This  document  defers  the 
effective  date,  from  February  6.  1995.  to 
April  6, 1995,  of  Labor  Department 
regulations  implementing  the  Family 
and  Medical  Leave  Act  of  1993,  29  CFR 
Part  825,  which  were  published  in  the 
Federal  Register  Friday,  January  6, 1995 
(60  FR  2180).  This  action  is  taken  in 
order  to  provide  the  public  additional 
time  to  implement  the  final  regulations, 
including,  where  appropriate,  to  revise 
policies  and  procedures. 
EFFECTIVE  DATE:  This  document  is 
effective  February  3,  1995.  The  effective 
date  of  the  final  Family  and  .Medical 
Leave  Act  regulations  published  in  the 
Federal  Register  on  January  6, 1995  (60 
FR  2180),  is  hereby  deferred  until  April 
6, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
J.  Dean  Speer,  Division  of  Policy  and 
Analysis,  Wage  and  Hour  Division, 
Employment  Standards  Administration. 
U.S.  Department  of  Labor.  Room  S- 
3506.  200  Constitution  Avenue  NW.. 
Washington.  DC  20210;  telephone  (202) 
219-8412.  This  is  not  a  toll-free  number. 


SUPPLEMENTARY  INFORMATION:  1  in.il 
regulations  implementing  the  Family 
and  Medical  Leave  Act  of  1993  (FML.A). 
29  U.S.C.  2601  et  seq..  were  published 
in  the  Federal  Register  on  January  6. 
1995,  with  an  effective  date  of  February 
6.  1995  (see  60  FR  2180).  In  response  to 
requests  that  the  Department  of  Labor 
provide  additional  time  to  enable 
employers  and  other  members  of  the 
public  to  comply  with  their  new 
responsibilities  and  to  implement 
revised  policies  and  procedures 
consistent  with  the  final  regulations,  the 
Department  is  deferring,  from  February 
6,  1995.  until  April  6,  1995.  the  effective 
date  of  the  final  Family  and  Medical 
Leave  Act  regulations  published  on 
January  6,  1995. 

Because  these  rules  are  scheduled  to 
become  effective  very  shortly,  notice 
and  public  comment  on  this  change  of 
effective  date  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest,  and  good  cause  exists  for 
making  this  deferral  effective 
immediately. 

List  of  Subjects  in  29  CFR  Part  825 

Employee  benefit  plans,  Hcnllh. 
Health  insurance.  Labor  manacement 
relations.  Maternal  and  child  health. 
Teachers. 

Authority:  The  statutory  authority  for  this 
action  is  as  follows:  29  U.SC.  26,54: 
Secretarys  Order  1-93  (58  FR  21H«)1. 

Signed  in  Washington.  DC.  this  31st  day  of 
Januan,'.  1995. 

Maria  Echavesle, 

Administrator,  W'nge  and  Hour  Division. 
IFR  Doc.  95-2702  Filed  2-2-95;  8:45  ami 

BILUNG  CODE  4510-27-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD07-93-086] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Gulf  Intracoastal  Waterway,  Sarasota, 
FL 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  At  the  request  of  the  Sarasota/ 
Manatee  Metropolitan  Planning 
Organization  (MPO)  and  the  Florida 
Department  of  Transportation  (FDOT). 
the  (bridge  owner),  the  Coast  Guard  is 
changing  the  regulations  governing  the 
Siesta  Key  Drawbridge  on  SR753,  Gulf 
Intracoastal  Waterway  mile  71.6,  across 
Roberts  Bay  at  Sarasota.  Sarasota 


County,  Florida.  This  change  is 
intended  to  relieve  highway  congestion 
while  still  meeting  the  reasonable  needs 
of  navigation. 

EFFECTIVE  DATE:  March  6.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ian  L  MacCartney.  Project  Manager, 
Bridge  Section,  at  (305)  536-6546. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Ian  L. 
MacCartney.  Project  Manager,  and  LT.  J. 
M.  Losego.  Project  Counsel. 

Regulatory  History 

On  September  16,  1994.  the  Coast 
Guard  published  a  notice  of  proposed 
rulemalcing  entitled  Drawbridge 
Operation  Regulations;  Gulf  Intracoastal 
Waterway.  Sarasota,  FL  in  the  Federal 
Register  (59  FR  47577).  The  Coast  Guard 
received  five  letters  commenting  on  the 
proposal.  A  public  hearing  was  not 
requested  and  one  was  not  held. 

Background  and  Purpose 

This  drawbridge  presently  opens  on 
signal  except  that  from  11  a.m.  to  6 
p.m..  on  weekend  and  holidays,  the 
draw  need  open  only  on  the  hour, 
quarter  hour,  half  hour,  and  three 
quarter  hour.  The  MPO  and  FDOT 
requested  that  the  bridge  open  only  on 
the  hour  and  half  hour  during  certain 
periods  of  each  day  to  help  reduce 
traffic  delays,  particularly  during 
morning  and  afternoon  commuter  hours 
and  on  busy  weekends.  A  comparison  of 
highway  traffic  volumes  between  1985 
and  1993  indicated  there  has  been  an 
overall  increase  in  traffic  volume  with 
current  levels  exceeding  highway 
capacity  on  weekday  afternoons  during 
the  winter  season  without  any  bridge 
openings. 

The  number  oF  bridge  openings 
continue  to  average  less  than  two  per 
hour  with  a  maximum  of  4  openings  per 
hour  being  experienced  periodically 
during  the  winter  season.  Based  on 
analysis  of  the  highway  traffic  and 
bridge  opening  data  provided  by  FDOT 
on  June  28, 1993,  the  Coast  Guard 
determined  that  most  of  the  weekday 
delays  were  caused  by  back  to  back  ' 
bridge  openings  which  did  not  allow 
accumulated  vehicle  traffic  to  clear 
before  the  next  opening.  The  Coast 
Guard  concluded  that  a  30  minute 
opening  schedule  was  not  warranted, 
but  as  a  compromise,  tested  a  20  minute 
opening  schedule  which  would  limit 
openings  to  3  times  per  hour  daily,  year 
around.  This  test  was  conducted  from 
January  1,  1994.  to  February  23,  1994. 
The  results  demonstrated  that  strong 


cross  winds,  heavy  currents  and  shallow 
water  adjacent  to  the  channel  near  the 
bridge  create  holding  conditions  for 
northbound  vessels  that  could  become 
unsafe  for  navigation  if  the  opening 
schedule  is  extended  to  30  minutes.  A 
daily  20  minute  schedule  would  help 
reduce  traffic  delays  without 
significantly  increasing  the  danger  to 
vessels  caused  by  the  potentially  unsafe 
holding  conditions. 

Discussion  of  Comments  and  Changes 

Two  commenters  were  in  favor  of  the 
year  roimd  20  minute  opening  schedule. 
One  commenter  opposed  any  increase 
in  vessel  delays  due  to  unsafe  holding 
conditions  near  the  bridge.  He  suggested 
extending  the  existing  15  minute 
schedule  to  include  peak  weekday 
traffic  periods  and  recommended 
improving  local  traffic  light 
coordination  with  the  bridge  openings. 
One  commenter  recommended  openings 
on  the  hour  and  half  hour  similar  to  the 
nearby  Ringling  Causeway  Drawbridge. 
Another  commenter  recommended 
sailboats  be  required  to  operate  offshore 
and  pay  a  fee  for  each  bridge  opening 
to  minimize  impacts  on  highway  traffic. 
The  Coast  Guard  has  carefully 
considered  these  comments  and  has 
concluded  the  20  minute  schedule  will 
reduce  bridge  openings  without  creating 
unsafe  holding  conditions  for  waiting 
vessels.  FDOT  wrill  be  encouraged  to 
install  traffic  light  preemption  programs 
which  should  help  reduce  cross  traffic 
delays  and  improve  vehicular  dispersal 
after  each  bridge  opening. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  EXDT  (44  FR,1 1040; 
February'  26.  1979)  is  unnecessary.  We 
conclude  this  because  the  rule  exempts 
tugs  with  tows. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  etseq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  ara 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Smtll 
Business  Act  (15  U.S.C.  632).  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  section  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Infonnation 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.g.(5)  of  Commandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  for 
inspection  or  copying  at  the  above 
address. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  In  §  117.287.  paragraph  (b-1)  is 
revised  to  read  as  follows: 

§  1 17.287    Gulf  Intracoastal  Waterway. 
•        »        •        •        » 

(b-1)  The  draw  of  the  Siesta  Key 
bridge,  mile  71.6  at  Sarasota,  shall  open 
on  signal,  except  that,  from  11  a.m.  to 
6  p.m.  daily,  the  draw  need  open  only 
on  the  hour.  20  minutes  past  the  hour, 
and  40  minutes  past  the  hour. 
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Dated:  January  18, 1995. 
WJ>.  Leahy. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Seventh  Coast  Guard  District. 
|FR  Doc.  95-2650  Filed  2-2-95;  8:45  ami 
BOJJNQ  COOE  4«10-14-M 


DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  74  and  75 

Administration  of  Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  other  Non- 
profit Organizations;  Direct  Grant 
Programs 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  34  CFR 
parts  74  and  75  to  add  the  Office  of 
Management  and  Budget  (OMB)  control 
numbers  to  certain  sections  of  the 
regulations.  Those  sections  contain 
information  collection  requirements 
approved  by  OMB.  The  Secretary  takes 
this  action  to  inform  the  public  that 
these  requirements  have  been  approved. 
EFFECTIVE  DATE:  These  regulations  are 
effective  on  February  3, 1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Vick,  U.  S.  Department  of  Education, 
600  Independence  Avenue,  S.W.,  Room 
3636,  Regional  Office  Building  3. 
Washington.  D.C.  20202.  Telephone 
(202)  708-8199.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  On  June 
10,  1994,  final  regulations  for  Direct 
Grant  Programs  (part  75)  were  published 
in  the  Federal  Register  at  59  FR  30258, 
and  on  July  6, 1994.  final  regulations  for 
the  Administration  of  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  other  Non- 
profit Organizations  (part  74)  were 
published  in  the  Federal  Register  at  59 
FR  34722.  Compliance  with  information 
collection  requirements  in  34  CFR 
74.12,  74.21,  74.25,  74.34,  74.44,  74.45, 
74.46,  74.47,  74.51,  74.52,  74.53,  74.71, 
74.72.  75.118  and  75.590  was  delayed 
until  those  requirements  were  approved 
by  OMB  under  the  Paperwork 
Reduction  Act  of  1980.  OMB  approved 
the  information  collection  requirements 
in  the  regulations  for  part  75  on  June  3, 
1994  and  for  part  74  on  July  12,  1994. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  the  practice  of  the  Secretary' 


to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  the  publication  of 
OMB  control  numbers  is  purely 
technical  and  does  not  establish 
substantive  policy.  Therefore,  the 
Secretary  has  determined  imder  5  U.S.C. 
553(b)(B),  that  proposed  rulemaking  is 
unnecessary  and  contrary  to  the  public 
interest  and  that  a  delayed  effective  date 
is  not  required  under  5  U.S.C.  553(d)(3). 

List  of  Subjects 

34  CFR  Part  74 

Administrative  practice  and 
procedure.  Education  Department,  Grant 
programs-education.  Grant 
administration,  Hospitals,  Institutions  of 
higher  education.  Non-profit 
organizations,  Reporting  and 
recordkeeping  requirements. 

34  CFR  Fart  75 

Education  Department,  Discretionary 
grant  programs.  Continuation  funding. 
Grant  administration.  Reporting  and 
recordkeeping  requirements. 
Performance  reports.  Unobligated  funds. 

Dated:  January  27,  1995. 
Donald  R.  Wurtz, 

Chief  Financial  Officer. 

The  Secretary  amends  Parts  74  and  75 
of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  74— ADMINISTRATION  OF 
GRANTS  AND  AGREEMENTS  WITH 
INSTITUTIONS  OF  HIGHER 
EDUCATION,  HOSPITALS,  AND 
OTHER  NON-PROFIT  ORGANIZATIONS 

1.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3(a)(l)  and 
3474;  OMB  Circular  A-110,  unless  otherwise 
noted. 

2.  Sections  74.12.  74.21,  74.25,  74.34, 
74.44,  74.45.  74.46,  74.47,  74.51,  74.52, 
74.53,  74.71,  and  74.72  are  amended  by 
adding  the  OMB  control  number  at  the 
end  of  these  sections  to  read  as  follows: 
"(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1880-0513)" 

PART  75— DIRECT  GRANT 
PROGRAMS 

3.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  20  US.C.  1221e-3(a)(l)  and 
3474,  unless  otherwise  noted. 

§75.118    [Amended] 

§75.599    [Amended] 

4.  Sections  75.118  and  75.590  are 
amended  by  adding  the  OMB  control 
number  at  the  end  of  these  sections  to 


read  as  follows:  "(Approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1875-0102)" 

(FR  Doc.  95-2659  Filed  2-2-95;  8:45  am) 
BILLING  COOE  4000-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  2900-AH35 

Compensation  for  Certain 
Undiagnosed  Illnesses 

AGENCY:  Department  of  Veterans  Affairs 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  to  authorize 
compensation  for  disabilities  resulting 
from  the  undiagnosed  illnesses  of 
Persian  Gulf  veterans.  This  amendment 
provides  the  necessary  regulatory 
framework  to  allow  the  Secretary  to  pay 
compensation  under  the  authority 
granted  by  the  Persian  Gulf  War 
Veterans'  Benefits  Act. 
EFFECTIVE  DATE:  November  2,  1994,  the 
effective  date  of  Title  I  of  Public  Law 
103^46. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Thornberry,  Consultant, 
Regulations  Staff.  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration.  810  Vermont  Avenue, 
NW.  Washington,  DC  20420,  telephone 
(202) 273-7210. 

SUPPLEMENTARY  INFORMATION:  "The 
Persian  Gulf  War  Veterans'  Benefits 
Act,"  Title  1  of  Public  Law  103-446, 
authorizes  the  Secretary-  of  Veterans 
Affairs  to  compensate  any  Persian  Gulf 
veteran  suffering  from  a  chronic 
disability  resulting  from  an  undiagnosed 
illness  or  combination  of  undiagnosed 
illnesses  that  became  manifest  either 
during  active  duty  in  the  Southwest 
Asia  theater  of  operations  during  the 
Persian  Gulf  War  or  to  a  degree  of  10 
percent  or  more  within  a  presumptive 
period  following  such  service,  as 
determined  by  the  Secretary.  On 
December  8, 1994,  VA  published  a 
proposed  rule  to  implement  the  statute 
(59  FR  63283-85).  We  requested  that 
comments  to  the  proposed  rule  be 
submitted  on  or  before  January  9,  1995 
We  received  10  comments. 

We  had  proposed  that,  for  the 
purposes  of  §  3.317,  a  disability 
resulting  from  an  undiagnosed  illness 
would  be  considered  chronic  if  it  had 
existed  for  6  months  or  more.  One 
commenter  recommended  that  VA 
consider  disabilities  subject  to 
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intermittent  periods  of  improvement 
and  worsening  over  a  6-month  period  as 
chronic. 

VA  agrees  that  including  this  concept 
in  the  rule  will  promote  clarity  and 
ensure  that  the  criteria  for  chronicity  are 
consistently  applied.  Therefore,  we  have 
revised  §  3.317(a)  as  the  commenter 
suggested. 

Another  commenter  recommended 
that  the  rule  specify  the  point  from 
which  VA  would  measure  chronicity, 
i.e.,  forward  from  the  date  symptoms 
were  first  reported  or  backward  from 
date  of  claim. 

The  6-month  period  of  chronicity  will 
be  measured  from  the  earliest  date  the 
symptoms  of  the  disability  became 
manifest,  whether  as  reported  and 
documented  during  the  course  of  a 
medical  examination  or  as  established 
by  other,  non-medical  evidence.  In 
order  to  ensure  proper  understanding, 
we  have  revised  §  3.317(a)  to  clarify  this 
issue. 

Another  commenter  objected  to 
defining  a  chronic  disease  as  one  which 
has  existed  for  at  least  6  months  and 
suggested  that  chronicity  be  determined 
on  the  basis  of  clinical  and  laboratory 
findings  and  application  of  the  criteria 
for  a  showing  of  chronic  diseases  in  38 
CFR  3.303(b). 

VA  does  not  agree.  The  criteria  of 
§  3.303(b)  require  a  combination  of 
manifestations  sufficient  to  identify  the 
disease  entity  and  sufficient  observation 
to  establish  chronicity  at  the  time.  So 
long  as  we  are  dealing  with  a  known 
disease  whose  clinical  course  is 
familiar,  those  criteria  are  appropriate. 
In  oiu  judgment,  however,  they  are  not 
appropriate  for  dealing  with  an 
undiagnosed  illness,  which  carmot  be 
associated  with  a  known  disease  process 
and  the  clinical  course  of  which  cannot 
be  predicted.  In  these  cases,  it  is 
essential  to  establish  an  objective 
indicator  of  chronicity  to  ensure  that  the 
same  standard  will  be  applied  in  every 
case.  Therefore,  we  have  adopted  6 
months,  a  period  commonly  accepted 
within  the  medical  community  for  that 
purpose,  as  the  standard  for  determining 
chronicity. 

One  commenter  recommended  that 
the  regulation  include  a  statement  that 
objective  indications  of  disability  mean 
both  "signs"  in  the  medical  sense  and 
non-medical  indicators  capable  of 
independent  verification,  as  VA  stated 
in  the  preamble  to  the  proposed  rule. 

We  agree  with  the  commenter's 
recommendation  and  have  amended 
§  3.317(a)  accordingly. 

Another  commenter  suggested  that 
th^  regulation  explicitly  state  how  many 
"signs  or  symptoms"  of  undiagnosed 
illness  must  be  present  for  a  veteran  to 


be  eligible  for  compensation  under 
§  3.317.  The  commenter  stated  that  it 
appears  that  VA  would  accept  even  a 
single  symptom  as  sufficient  to  qualify. 

The  commenter  is  correct  in  assuming 
that  a  single  symptom  or  sign  may  be 
sufficient  to  establish  entitlement  under 
§  3.317.  provided  it  is  determined  to  be 
the  result  of  an  undiagnosed  illness. 
This  was  intended  by  our  proposed 
§ 3.317(a)(1):"'   •   •objective 
indications  of  chronic  disability  *  *  • 
manifested  by  one  or  more  signs  and 
syTnptoms  *  *  *"  (emphasis  added). 
However,  as  further  clarification,  we 
have  amended  the  words  "signs  and 
symptoms"  to  read  "signs  or 
symptoms." 

The  proposed  regulation,  as  required 
by  the  statute,  contained  a  list  of  13 
categories  of  signs  and  symptoms  which 
might  be  manifestations  of  undiagnosed 
illnesses.  One  commenter  said  that  it 
was  not  clear  why  VA  considered  some 
of  the  13  signs  and  symptoms  listed  at 
§  3.317(b)  undiagnosable.  As  an 
example,  the  commenter  referred  to 
fatigue  lasting  longer  than  6  months  as 
having  a  known  diagnosis,  already 
recognized  by  VA.  of  chronic  fatigue 
syndrome  (CFS). 

The  signs  and  symptoms  listed  at 
§  3.317(b)  represent  possible 
manifestations  of  undiagnosed  illnesses. 
However,  the  commenter's  implication 
that  a  medically  verifiable  sign  of  an 
illness  constitutes  a  diagnosis  of  a 
specific  disease  is  not  correct.  A 
"disease"  is  manifested  by  a 
characteristic  set  of  symptoms  and  signs 
(Borland's  Illustrated  Medical 
Dictionary,  27th  ed.).  A  single  sign  or 
symptom  may  be  among  the 
characteristic  signs  and  symptoms  of 
more  than  one  disease,  depending  on 
any  other  signs  and  symptoms  with 
which  it  appears.  Many  Persian  Gulf 
veterans,  however,  have  come  forward 
wfith  signs  and  symptoms  which  are  not 
characteristic  of  any  known  disease. 

The  commenter's  assertion  that 
fatigue  lasting  longer  than  6  months  by 
itself  equates  to  CFS  is  also  incorrect. 
VA  has  adopted  criteria  for  CFS  similar 
to  those  contained  in  guidelines 
published  by  the  U.S.  Department  of 
Health  and  Human  Services  (HHS), 
which  require  a  combination  of  several 
major  and  minor  criteria  to  establish  a 
diagnosis  of  CFS  (see  the  Federal 
Register  of  November  29, 1994,  59  FR 
60901).  The  major  criteria  include 
fatigue  so  severe  as  to  reduce  daily 
activities  below  50  percent  of  the  usual, 
pre-illness  level  for  at  least  6  months. 
Fatigue  of  a  lesser  severity,  which  does 
not  last  for  6  months,  or  which  is  not 
accompanied  by  the  major  or  minor 
criteria  recognized  by  VA,  would  not 


support  a  diagnosis  of  CFS.  If  that 
fatigue  does  not  fall  among  the 
characteristic  signs  and  symptoms  of 
another  disease,  it  certainly  might 
indicate  the  presence  of  an  undiagnosed 
illness. 

This  same  commenter  stated  that  VA 
has  a  working  definition  of  "Persian 
Gulf  Syndrome"  that  lists  many  of  the 
13  signs  and  symptoms  listed  at 
§  3.317(b)  and  wondered  why  this 
"syndrome"  is  not  cited  in  that 
paragraph. 

"Persian  Gulf  Syndrome"  is  not  a 
disease  entity  currently  recognized  by 
VA  or  commonly  accepted  within  the 
medical  commimity.  VA  has,  in  fact, 
been  unable  to  establish  a  single 
"working  definition,"  and  any  working 
definition,  by  its  very  nature,  would  not 
find  a  firm  basis  in  the  current  scientific 
and  medical  evidence  and,  in  our 
judgment,  should  not  be  used  to 
establish  entitlement  under  the 
provisions  of  this  rule.  The  purpose  of 
this  rule  making  is  not  to  define  by 
regulation  what  the  medical  community 
has  yet  to  identify  or  define,  but  rather 
to  establish  criteria  for  paying 
compensation  to  Persian  Gulf  veterans 
suffering  from  chronic  disabilities 
resulting  from  undiagnosed  illnesses. 
One  commenter  recommended  that 
§  3.317(b)  specify  that  other  signs  and 
symptoms  might  qualify  as  possible 
manifestations  of  undiagnosed  illness. 

The  fist  at  §  3.31 7(b)  is  simply  a 
guideline  presenting  the  symptoms  and 
signs  which  have  been  encountered  in 
over  17,000  completed  and  analyzed 
examinations  of  participants  in  VA's 
Persian  Gulf  Health  Registry.  The 
categories  are  broad  and  encompass  a 
wide  range  of  conditions  and 
complaints.  Section  3.317(b)  itself 
clearly  indicates  that  this  list  is  not 
exclusive,  and  we  do  not  believe  that 
revising  the  language  would  make  the 
point  any  clearer. 

Another  commenter  stated  that  many 
Persian  Gulf  veterans  also  complained 
of  hair  loss  and  memory  loss  and 
requested  that  VA  clarify  whether  these 
conditions  are  encompassed  by  the  13 
listed  categories. 

Hair  loss  is  included  within  the 
category  "signs  and  symptoms  involving 
skin"  (§  3.317(b)(2)),  and  memory  loss  is 
included  within  the  category 
"neuropsychological  signs  or 
symptoms"  (§  3.317(b)(7)).  This  is 
consistent  with  current  VA  rating 
procedures,  and  we  see  no  need  to  make 
the  list  more  specific,  since  any 
attempts  to  expand  the  list  and  make  it 
exclusive  might  inadvertently  omit 
conditions  that  could  be  manifestations 
of  undiagnosed  illnesses. 
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One  commenter  recommended  that 
VA  alter  the  wording  of  proposed 
§  3.317(a)(3)  (§  3.317(a)(4)  in  the  final 
rule),  which  provides  that  VA  will 
evaluate  chronic  disabilities  of 
undiagnosed  illnesses  using  the  criteria 
of  VA's  Rating  Schedule  for  a  disease  or 
injury  in  which  "the  functions  affected, 
anatomical  localization,  and 
symptomatology  are  similar,"  to  read 
"the  functions  affected,  anatomical 
localization,  or  symptomatology." 

Since  we  intend  to  allow  rating 
specialists  enough  flexibility  to  rate  as 
acciu^tely  and  fairly  as  possible,  we 
have  amended  the  language  as  the 
commenter  suggested. 

This  same  commenter  also 
recommended  that  VA  develop  full 
rating  criteria  specific  to  the 
undiagnosed  illnesses  of  Persian  Gulf 
veterans,  and  covering  the  full  range  of 
physiological  and  psychological 
disabilities  being  reported. 

Although  Persian  Gulf  veterans  have 
reported  that  they  are  suffering  from  a 
variety  of  signs  and  symptoms,  the 
scientific  and  medical  communities 
have  been  unable  to  identify  a  single 
disease  process  and,  in  fact,  have 
suggested  that  more  than  one  disease 
category  may  be  involved.  Our  purpose 
in  this  rule  making  is  to  authorize 
-  compensation  for  the  disabilities 
resulting  from  the  undiagnosed 
illnesses,  and,  in  our  judgment,  the 
criteria  in  the  Rating  Schedule  are 
adequate  to  evaluate  any  disabilities 
which  may  arise. 

One  commenter  recommended  that 
VA  revise  §  3.3i  7  to  specify  that  ser\'ice 
connection  may  be  recognized  for 
aggravation  of  a  preexisting 
undiagnosed  illness  during  service  in 
the  Southwest  Asia  theater  of  operations 
or  during  the  presumptive  period. 

VA  does  not  agree.  In  enacting  Public 
Law  103— 446f-Congress  authorized  VA 
to  compensate  Persian  Gulf  veterans 
who  suffer  chronic  disabilities  resulting 
from  undiagnosed  illnesses  that  became 
manifest  during  active  service  in  the 
Southwest  Asia  theater  of  operations  or 
within  a  presumptive  period  thereafter, 
as  determined  by  the  Secretary.  It  would 
exceed  the  Secretary's  statutory 
authority  to  compensate  for  aggravation 
of  disabilities  resulting  from  preexisting 
undiagnosed  illnesses.  Furthermore, 
since  the  coturse  of  an  undiagnosed 
illness  cannot  be  predicted,  it  would  be 
impossible  to  determine  whether  an 
increase  in  disability  was  due  to  the 
natural  progress  of  the  illness  or  to 
aggravation  during  service. 

The  proposed  regulation  contained 
provisions  prohibiting  payment  of 
compensation  where  affirmative 
evidence  establishes  that  an 


undiagnosed  illness  was  not  incurred 
during  active  service  in  the  Persian  Gulf 
(§  3.317(c)(1)),  and  where  affirmative 
evidence  establishes  that  an 
undiagnosed  illness  is  the  result  of  a 
supervening  condition  or  event  that 
occurred  following  the  veteran's  most 
recent  departure  from  the  Southwest 
Asia  theater  of  operations  and  the  onset 
of  the  illness  (§  3.317(c)(2)).  One 
commenter  stated  that  §  3.317(c)(1)  was 
redundant  and  unnecessary  in  light  of 
§  3.317(c)(2). 

VA  does  not  agree.  The  prohibition 
contained  in  §  3.317(c)(2)  applies 
whether  the  illness  was  alleged  to  have 
occurred  during  service  in  the 
Southwest  Asia  theater  of  operations  or 
during  the  presumptive  period 
thereafter.  However,  since  Public  Law 
103—446  did  not  contemplate  eligibility 
by  reason  of  aggravation  of  a  pre- 
existing undiagnosed  illness,  the 
provisions  of  §  3.317(c)(1)  are  necessary 
to  ensure  that  entitlement  to 
compensation  is  properly  established. 

One  commenter  stated  that  the 
"affirmative  evidence"  standard  for 
determining  that  an  undiagnosed  illness 
was  the  result  of  a  supervening 
condition  or  event  does  not  equate  to 
any  standard  known  in  law  but  is  rather 
an  arbitrary  standard  established  by  VA. 
The  commenter  suggested  substituting 
the  recognized  legal  standard  of  "clear 
and  convincing  evidence." 

VA  does  not  agree.  In  fact,  the 
standard  of  "affirmative  evidence"  is 
long  established  in  the  statutes  and 
regulations  governing  VA  benefits.  It  is 
used  in  38  U.S.C.  1113  to  define  the 
type  of  evidence  sufficient  to  rebut  a 
presumption  of  service  connection. 
Congress  again  adopted  the  term  at  38 
U.S.C.  1116(a)(3),  which  provides  that  a 
veteran  who  served  in  the  Republic  of 
Vietnam  during  the  Vietnam  era  and  has 
one  of  the  presumptive  diseases  related 
to  herbicide  exposure  will  be  presumed 
to  have  been  exposed  to  herbicides 
"unless  there  is  affirmative  evidence"  to 
the  contrary.  Under  38  CFR  3.307(d), 
affirmative  evidence  accepted  to  rebut  a 
presumption  of  service  connection, 
although  not  requiring  a  conclusive 
showing,  must,  nonetheless,  be 
competent  to  indicate  the  time  of 
existence  or  inception  of  a  disease  and 
must  support  a  conclusion  that  a  disease 
was  not  inciured  in  service.  We  believe 
that  this  standard  is  both  reasonable  for 
determining  whether  a  claimed 
undiagnosed  illness  is  the  result  of  a 
supervening  condition  and  consistent 
with  standards  that  VA  applies  to 
presumption  for  diagnosed  conditions. 

One  commenter  recommended  that 
the  regulation  define  the  term  "known 
clinical  diagnosis"  in  order  to  specify 


the  criteria  to  be  apphed  in  determining 
whether  a  condition  qualifies  as  an 
undiagnosed  illness. 

VA  does  not  agree.  The  concept  of 
what  constitutes  a  "known  clinical 
diagnosis"  is  not  such  a  matter  of 
uncertainty  within  the  medical 
community  as  the  commenter  has 
implied.  Examining  physicians 
routinely  determine  whether  or  not  an 
illness  is  part  of  a  disease  process  that 
follows  a  particular  clinical  coiuse 
which  can  be  generally  predicted.  If  the 
physician  is  unable  to  attribute  a 
disability  to  such  a  known  clinical 
diagnosis,  he  or  she  would  routinely 
include  a  statement  to  that  effect  on  the 
examination  report.  In  the  event  of 
conflicting  findings,  it  would  be 
incumbent  upon  VA  to  resolve  the  issue 
on  the  basis  of  all  medical  evidence  of 
record. 

Another  commenter  believed  that  the 
requirement  for  a  finding  of 
undiagnosed  illness  is  outside  currently 
accepted  stemdards  of  medical  practice 
and  that  physicians  should  not  be 
required  to  make  a  diagnosis  of  an 
"undefined  non-disease." 

The  regulation  does  not  require  that 
physicians  make  such  a  diagnosis. 
Physicians  should  simply  record  all 
noted  signs  and  reported  symptoms, 
document  all  clinical  findings,  and 
provide  a  diagnosis  where  possible.  If 
the  signs  and  symptoms  are  not 
characteristic  of  a  known  clinical 
diagnosis,  the  physician  should  so 
indicate.  This  conforms  with  the  usual 
standards  of  medical  practice. 

The  proposed  regulation  provided 
that  VA  shall  pay  compensation  to  a 
Persian  Gulf  veteran  who  exhibits 
objective  indications  of  chronic 
disability  resulting  from  an  undiagnosed 
illness  or  combination  of  illnesses  as 
manifested  by  one  of  the  13  signs  and 
symptoms  listed  at  §  3.317(b).  One 
commenter  stated  that  objective 
verification  of  symptoms  by  an 
examining  physician  would  be 
impossible,  since  most  of  the  13  signs 
and  symptoms  are  subjective.  He 
predicted  that  many  veterans  would  not 
present  with  objective  signs  perceptible 
to  examining  physicians  and  that, 
therefore,  examinations  would  be 
judged  inadequate  or  claims  would  be 
denied  for  a  lack  of  objective  evidence. 
Another  commenter  recommended  that 
VA  omit  the  word  "objective." 

VA  does  not  agree.  Some  veterans 
may  present  with  purely  subjective 
symptoms,  which,  nonetheless, 
establish  the  basis  for  a  valid  claim 
under  the  provisions  of  this  rule.  We 
believe,  however,  that  it  is  not  only  fair 
but  also  in  keeping  with  Congressional 
intent  to  require  some  objective 


indication  of  the  presence  of  a  chronic 
djsai>i7ify  attributable  to  an  undiagnosed 
illness  before  awarding  compensation. 
In  the  House  of  Representatives  r«port 
on  H.R.  4386,  an  earlier  version  of 
Persian  Gulf  legislation,  the  Committee 
on  Veterans'  AEfairs  stated  its  intention 
"that  there  mus«  be  some  objective 
indication  or  showing  of  the  disability 
which  is  observable  by  a  person  other 
than  the  veteran,  or  for  which  medical 
treatment  has  been  sought."  (House 
Report  #  103-669.  p.  7.)  Similarly,  at  a 
September  14,  1994,  hearing  on  the 
Senate  Committee  on  Veterans'  Affairs, 
Senator  Rockefeller,  then  Chairman  of 
the  Committee,  stated  that  in 
introducing  S.  2330,  an  earlier  Senate 
version  of  the  l^islation,  it  was  his 
intention  that  compensation  be  paid  in 
situations  where  a  veteran  "has 
symptoms  that  can  be  verified  by 
objective  tests  that  show  that  the 
[veteran]  is  not  well."  (S.  Hre.  103-829 
p-  3.) 

Ordinarily,  an  objective  indication  is 
established  through  medical  findings, 
i.e.,  "signs"  in  the  medical  sense  of 
evidence  perceptible  to  an  examining 
physician.  However,  we  also  will 
consider  non-medical  indications  which 
can  be  independently  observed  or 
verified,  such  as  time  lost  from  work, 
evidence  that  a  veteran  has  sought 
medical  treatment  for  his  or  her 
symptoms,  evidence  affirming  changes 
in  the  veteran's  appearance,  physical 
abilities,  and  mental  or  emotional 
attitude,  etc.  Lay  statements  from 
individuals  who  establish  that  they  are 
able  from  personal  experience  to  make 
their  observations  or  statements  will  be 
considered  as  evidence  when  VA 
determines  whether  the  veteran  is 
suffering  from  an  undiagnosed  illness. 

Two  commenters  suggested  that 
where  the  previously  undiagnosed 
illness  of  a  veteran  is  subsequently 
diagnosed,  compensation  under  §3.317 
should  continue  until  a  decision  on 
eligibility  under  other  statutory  or 
regulatory  provisions  has  been  reached. 

Once  the  illness  in  a  particular  case 
has  been  diagnosed  and  a  veteran  is  no 
longer  entitled  to  compensation  under 
the  provisions  of  §3.317,  the  provisions 
of  §3.5(X)(y)  require  termination  of 
compensation  as  of  the  last  day  of  the 
month  in  which  60  days  following  the 
final  rating  decision  expires.  However. 
VA  will  simultaneously  begin 
consideration  of  potential  entitlement 
imder  other  statutory  and  regulatory 
provisions  and  will  initiate  any  required 
development  for  additional  evidence. 
Although  the  60-day  period  of  §  3.500(y) 
is  fixed  in  accordance  with  the 
requirements  of  38  CFR  3.105(d)  and  (e). 
those  sections  of  the  regulations  also 


provide  for  a  60-day  predetermination 
period  prior  to  final  rating  action  in 
order  to  safeguard  a  veteran's  duo 
process  rights.  We  believe  that  a 
decision  on  entitlement  under  other 
provisions  can  be  made  prior  to 
termination  or  reduction  under 
§3.500(y). 

While  the  possibility  remains  that 
some  awards  under  §  3.317  might  be 
terminated  prior  to  a  final  determination 
of  entitlement  under  other  provisions, 
we  have  no  authority  to  pay 
compensation  in  the  absence  of  an 
actual  determination  of  entitlement. 
However,  if  payment  is  terminated  but 
entitlement  is  subsequently  established 
on  another  basis,  payments  may  be 
made  retroactive  to  the  date 
compensation  under  the  provisions  of 
§  3.317  was  terminated. 

One  commenter  recommended  that 
this  regulation  state  that  if  scientific 
research  eventually  establishes  that  the 
signs  and  symptoms  of  Persian  Gulf 
veterans  with  undiagnosed  illnesses 
constitute  a  syndrome  which  can  be 
attributed  to  service  in  the  Persian  Gulf, 
the  provisions  of  38  CFR  3.303(d)  will 
provide  a  basis  for  establishing  service 
connection  for  this  syndrome. 

VA  does  not  agree.  Section  3.303(d) 
provides  that,  notwithstanding  statutory 
presumptive  periods,  service  connection 
may  he  granted  for  a  disease  first 
diagnosed  after  discharge  from  service 
when  all  pertinent  evidence  establishes 
that  the  disease  was  incurred  in  service. 
However,  so  long  as  medical  and 
scientific  research  has  not  established 
that  some  or  all  Persian  Gulf  veterans 
with  undiagnosed  illnesses  are  in  fact 
suffering  from  a  recognizable  disease 
process  attributable  to  service  in  the 
Gulf,  any  regulatory  assumption  that 
research  will,  in  fact,  eventually  support 
such  a  finding  would  be  conjectural  and 
premature. 

One  commenter  remarked  that  VA,  in 
establishing  a  presumptive  period, 
seems  not  to  have  taken  into  account 
either  credible  scientific  and  medical 
evidence  or  pertinent  circumstances 
regarding  the  experiences  of  Persian 
Gulf  veterans  and,  thus,  failed  to  meet 
statutory  requirements  of  Public  Law 
103-146. 

VA  does  not  agree.  Public  Law  103- 
446  required  VA  to  determine  an 
appropriate  presumptive  period 
following  a  review  of  the  credible 
scientific  and  medical  evidence  and  the 
historical  treatment  afforded  disabilities 
for  which  manifestation  periods  have 
been  established,  and  taking  into 
account  other  pertinent  circumstances 
regarding  the  experiences  of  veterans  of 
the  Persian  Gulf  War.  Although  many 
veterans  began  t(t develop  unexplained 


signs  and  symptoms  of  illness  shortly 
after  their  return  from  the  Persian  Gulf, 
there  is  as  yet  little  or  no  medical  or 
scientific  evidence  definitively  linking 
the  illnesses  with  service  in  the  Gulf, 
and  the  credible  evidence  available 
supports  no  conclusions  regarding 
etiology  or  definiUon  of  these  ilbesses. 
The  National  Institutes  of  Health  (NIH)- 
sponsored  Technology  Assessment 
Workshop  on  the  Persian  Gulf 
Experience  and  Health,  held  in  April 
1994,  concluded  that  it  was  not  possible 
to  establish  a  single  case  definition  for 
the  illnesses  of  Persian  Gulf  veterans 
and  that,  in  fact,  more  than  one  disease 
category  might  be  present,  with 
overlapping  symptoms  and  causes. 
More  recently,  a  report  of  the  Medical 
Follow-up  Agency  of  the  Institute  of 
Medicine  (lOM),  published  in  January  of 
this  year,  endorsed  the  report  of  the  NIH 
panel  comprized  of  non-government 
experts  and  stated  that  "(tjhe  Gulf  War 
illness  phenomenon  may  prove  to  be  a 
mixture  of  several  illnesses,  or  may 
prove  not  to  be  associated  with  a 
specific  exposure  or  disease"  The  lOM 
report  further  concluded  that 
establishment  of  a  case  definition  was 
"handicapped  by  the  lack  of  any 
generally  recognized  pathognomonic 
physical  signs  or  laboratory  findings, 
and  by  uncertainty  about  whether  a 
specific  syndrome  exists  and,  if  it  does 
exist,  its  prevalence  among  Gulf  War 
veterans.  The  subjectivity  of  many  of  the 
complaints  associated  with  the  Gulf  War 
illness  creates  serious  problems  for 
those  seeking  to  investigate  the  vaHdity 
and  origins  of  the  illness."  (Health 
Consequences  of  Service  During  the 
Persian  Gulf  War:  Initial  Findings  and 
Recommendations  for  bnmediate 
Action.  National  Academy  Press,  1995. 
p.  26.)  Given  this  uncertainty  r.f 
available  scientific  and  medical 
evidence,  we  felt  that  a  presumptive 
period  could  not  be  estabUshed  on  this 
basis,  and  we  looked  to  the  other  2 
factors,  historical  treatment  and 
pertinent  circumstances,  to  determine 
an  appropriate  period. 

For  many  years  Congress  has 
authorized  a  one-year  presumptive 
period  for  various  chronic  diseases, 
many  of  which  present  signs  and 
symptoms  similar  to  those  of  the 
undiagnosed  illnesses  of  Persian  Gulf 
veterans  (see  38  U.S.C.  1101(3)  and 
1112(a)).  This  historical  treatment  of 
chronic  diseases  might  indicate  that  a 
one-year  presumptive  period  would  be 
warranted  for  the  undiagnosed  illnesses 
of  Persian  Gulf  veterans.  We  felt, 
however,  that  a  one-year  presumptive 
period  would  not  ineet  the  particular 
needs  of  these  vetenms.  because  it  was 
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not  immediately  apparent  when  most  of 
them  left  the  Southwest  Asia  theater  of 
operations  that  their  signs  and 
symptoms,  which  some  believed 
resulted  from  exposure  to 
environmental  hazards,  would  present 
the  problems  of  diagnosis  and  etiology 
that  remain  unresolved  today.  We 
believe  that  two  years  following  service 
in  the  Gulf  provides  an  adequate  period 
of  time  in  which  all  veterans  of  the 
hostilities  would  have  become  aware  of 
the  potential  significance  of  their 
symptoms  and  have  had  an  opportunity 
to  present  and  document  health 
concerns  that  arose  soon  after  their 
departure  from  the  Gulf.  Certainly  by 
the  end  of  the  first  2  years  following 
their  return,  there  were  great  public 
awareness  of  and  concern  for  Persian 
Gulf  veterans  with  unexplained 
illnesses  that  defied  diagnosis  but 
seemed  to  be  in  some  way  linked  to 
service  in  the  Persian  Gulf. 

An  additional  reason  for  establishing 
a  2-year  presumptive  period  rather  than 
a  one-year  period  is  that  VA  did  not 
begin  full-scale  operation  of  its  Persian 
Gulf  Health  Registry  until  November 
1992.  Because  many  Persian  Gulf 
veterans  first  presented  their  health 
concerns  in  connection  with  VA's 
Persian  Gulf  Health  Registry 
examination,  veterans  of  the  actual 
hostilities,  who  began  to  return  from  the 
Gulf  by  mid-1991,  did  not  have  this 
resource  available  to  them  within  their 
first  year  after  leaving  the  Gulf.  Within 
2  years,  however,  all  veterans  of  the 
hostilities  would  have  had  this 
opportunity  to  document  their  illnesses. 
Therefore,  we  established  a  2-year 
presumptive  period  running  from  the 
date  of  a  veteran's  last  service  in  the 
Southwest  Asia  theater  of  operations. 

Two  commenters  recommended  that 
in  establishing  a  presumptive  period  VA 
take  into  account  the  bases  for  the 
longer  presumptive  periods  established 
for  certain  diseases  associated  with 
radiation  and  herbicide  exposure.  One 
of  these  same  commenters  specifically 
recommended  establishing  a 
presumptive  period  based  on  the  onset 
of  symptoms  of  "slow  viruses,"  which 
may  take  up  to  8  years  to  become 
manifest. 

VA  does  not  agree.  Where  scientific 
and  medical  evidence  has  concluded 
that  manifestation  of  a  disease  may  be 
delayed  following  exposure  to  specific 
substances,  such  as  herbicides  or 
radiation,  that  evidence  might  justify 
establishment  of  an  appropriate 
presumptive  period.  However,  medical 
and  scientific  evidence  addressing  the 
latency  periods  of  known  diseases 
cannot  form  a  basis  for  determining  a 
latency  period  for  undiagnosed 


illnesses.  Longer  or  open-ended 
presumptive  periods  for  certain 
diseases,  such  as  those  associated  with 
exposure  to  radiation  or  herbicides, 
were  established  only  following  many 
years  of  extensive  research.  For 
example,  to  assist  in  determining  what 
diseases  may  be  associated  with 
exposure  to  herbicides  used  in  the 
Republic  of  Vietnam  during  the  Vietnam 
era,  VA  contracted  with  the  National 
Academy  of  Sciences  (NAS)  to  do  a 
review  of  the  available  scientific  and 
medical  literature.  The  NAS 
subsequently  reviewed  6,420  abstracts 
of  scientific  or  medical  studies  and 
approximately  230  epidemiological 
studies  prior  to  submitting 
recommendations.  A  similar  body  of 
medical  and  scientific  evidence 
addressing  the  undiagnosed  illnesses  of 
Persian  Gulf  veterans  simply  does  not 
exist  at  this  time,  and  what  evidence  is 
available  supports  no  conclusions 
regarding  etiology  or  identification. 
There  is  no  basis,  other  than  conjecture, 
for  comparing  the  undiagnosed  illnesses 
of  Persian  Gulf  veterans  to  the 
symptoms  of  slow  viruses  or  to  diseases 
associated  with  exposure  to  radiation  or 
herbicides. 

Several  commenters  believed  that  a  2- 
year  presumptive  period  was  either 
arbitrary,  premature,  or  too  restrictive 
and,  citing  the  current  uncertainty  of 
medical  and  scientific  evidence, 
recommended  presumptive  periods 
ranging  from  5  years  to  open-ended. 

Although  medical  and  scientific 
evidence  is  accumulating  about  the 
various  signs  and  symptoms  of  Persian 
Gulf  veterans  with  undiagnosed 
illnesses,  there  is  little  or  no  evidence 
definitively  linking  the  illnesses  with 
service  in  the  Gulf,  and  the  credible 
evidence  available  supports  no 
conclusions  regarding  etiology, 
definition  of  the  undiagnosed  illnesses, 
or  latency  period,  which  would  justify 
adopting  a  longer  presumptive  period. 
The  commenters  offered  no  other 
reasonable  basis  to  justify  a  presumptive 
period  longer  than  2  years,  and  we  have 
not  adopted  their  recommendations. 

Six  commenters  believe  that  the  2- 
year  presumptive  period  is  inadequate 
because  Persian  Gulf  veterans  were 
unaware  that  they  would  need  to 
document  their  undiagnosed  illnesses. 
They  stated  that  associating  the 
presumptive  period  with  establishment 
of  the  Persian  Gulf  Health  Registry  did 
not  give  all  veterans  of  the  hostilities  an 
adequate  opportunity  to  document  their 
illnesses  because  availability  of  the 
Registry  examination  was  not  widely 
known  until  mid-1993,  nearly  2  years 
after  the  first  U.S.  servicemembers 
began  returning  from  the  Persian  Gulf. 


The  Persian  Gulf  Registry 
examination  is  not  the  only  acceptable 
means  of  documenting  the  presence  of 
an  undiagnosed  illness.  Other  types  of 
medical  evidence  may  be  used,  such  as 
routine  VA  medical  reports,  military 
medical  records,  and  reports  from 
private  physicians.  We  believe  that 
where  the  illness  of  a  veteran 
manifested  itself  to  a  compensable 
degree  (10  percent  or  greater),  it  is  very 
likely  either  that  the  veteran  would  have 
sought  medical  treatment  or  that  other, 
non-medical  evidence  is  available 
which  would  document  the  veteran's 
signs  or  symptoms.  For  example,  lay 
statements  from  individuals  who 
estabUsh  that  they  are  able  from 
personal  experience  to  make  their 
observations  or  statements  concerning 
the  appearance  of  the  signs  or  symptoms 
of  a  veteran's  illness  may  be  used  to 
establish  entitlement,  hi  fact,  many 
veterans  did  file  claims  for 
compensation  within  2  years  of  leaving 
the  Gulf  based  on  disabilities  that  they 
felt  may  have  resulted  from  exposure  to 
environmental  hazards.  VA 
examinations  and  other  medical 
evidence  reflecting  complaints  of  or 
treatment  for  these  disabilities  should 
provide  adequate  documentation  for  the 
purposes  of  this  regulation.  The  2-year 
presumptive  period  is  not  intended  to 
limit  the  presumption  of  service 
connection  under  §  3.317  to  illnesses 
documented  within  that  time  frame. 
Documentation  of  the  signs  and 
symptoms  first  made  shortly  after  the 
presumptive  period  might  establish 
entitlement  if  it  reasonably  supports  a  - 
conclusion  that  the  illness  existed 
during  the  2-year  period  following  a 
veteran's  last  service  in  the  Persian  Gulf 
region. 

These  commenters  also  stated  that 
many  who  remained  on  active  duty  after 
service  in  the  Persian  Gulf  were  hesitant 
to  report  their  ailments  for  fear  of 
jeopardizing  their  military  careers. 

In  our  judgment,  remaining  on  active 
duty  following  service  in  the  Persian 
Gulf  does  not  necessarily  preclude  the 
likelihood  that  alternative 
documentation  acceptable  to  VA  can  bo 
obtained.  Although  many  of  these 
individuals  might  have  been  unwilling 
to  seek  treatment  for  their  illnesses  from 
military  physicians,  documentation  of 
treatment  from  civilian  physicians 
might  exist  for  some.  In  the  event  that 
others  chose  not  to  obtain  medical 
treatment  of  any  kind,  lay  statements, 
such  as  those  mentioned  earlier,  may  be 
used  to  establish  entitlement. 

These  commenters  also  stated  that 
since  many  VA  and  Department  of 
Defense  (E)OD)  physicians  have  been 
unwilling  to  acknowledge  that  their 
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illnesses  could  be  related  to  Persian 
GtSlf  service,  it  is  possible  that 
complaints  that  have  been  made  have 
gone  unreported  to  VA  regional  offices 
in  coimection  with  claims  for 
compensation. 

When  a  veteran  files  a  claim  for 
compensation,  the  regional  office  of 
jurisdiction  obtains  all  pertinent  VA. 
military,  and  private  medical  records. 
Whether  or  not  an  examining  physician 
agreed  with  the  veteran's  belief  that  his 
or  her  illness  was  the  result  of  service 
in  the  Persian  Gulf,  it  is  Ukely  that 
documentation  of  the  complaint  exists, 
since  the  physician  would  have  been 
obligated  to  record  it  If  the  complaint 
was  made  within  the  2 -year 
presumptive  period,  that  record  will 
serve  as  documentation  to  establish 
potential  entitlement  to  compensation. 

Three  commenters  recommended  that 
VA  measure  the  presumptive  period 
from  a  date  other  than  the  date  of  a 
veteran's  last  service  in  the  Southwest 
Asia  theater  of  operations.  They 
.separatefy  recommended  that  the 
presumptive  period  run  from  the 
effective  date  of  Public  Law  103-446. 
the  date  VA's  Persian  Gulf  Health 
registry  was  established,  or  the  date  of 
a  veteran's  separation  from  service. 

VA  does  not  agree.  Since  the  statute 
presumes  that  these  health  concerns  are 
related  to  Persian  Gulf  service,  it  is 
reasonable  that  the  presumptive  period 
be  measured  from  the  date  service  in  the 
Gulf  ended,  and  the  statute  itself 
specifically  indicates  that  the 
presumptive  period  will  be  so 
measured.  Furthermore,  measuring  the 
presumptive  period  from  the  last  date  of 
Gulf  service  is  consistent  with  other 
presumptive  periods,  such  as  those  for 
diseases  related  to  radiation  or  herbicide 
exposure,  which  are  measured  from  the 
last  date  on  which  exposure  could  have 
occurred.  Finally,  if  the  presumptive      "* 
period  were  to  be  measured  from  the 
date  a  veteran  was  separated  from 
service,  veterans  who  remained  on 
active  duty  for  several  years  after  they 
left  the  Persian  Gulf  would  be  unfairly 
advantaged. 

Another  commenter  felt  that,  where 
the  undiagnosed  illnesses  of  Persian 
Gulf  veterans  are  eventually  diagnosed, 
the  regulation  should  also  allow  a  2-year 
presumptive  period  for  the  diagnosed 
conditions. 

VA  does  not  agree.  The  undiagnosed 
illness  provisions  of  Public  Law  103- 
446.  as  implemented  by  §  3.317.  were 
specifically  intended  to  relieve  the 
unique  situation  in  which  certain 
Persian  Gulf  War  veterans  found 
themselves  unable  to  establish 
entitlement  to  VA  compensation 
because  their  illnesses  currently  cannot 


he  diagnosed.  There  is  afready  a  well- 
established  statutory  and  regulatory 
framework  for  compensating  disabilities 
resulting  from  diagnosed  diseases, 
which  Congress  could  have  revised  if  it 
had  chosen  to  do  so.  Compensation  may 
be  awarded  when  the  evidence 
establishes  that  a  disease  was  incurred 
directly  during  active  duty  or  that  a 
preexisting  disease  was  aggravated  by 
active  duty,  so  long  as  any  increase  in 
severity  was  not  due  to  tlie  natural 
progress  of  the  disease.  Compensation 
may  also  be  paid  on  a  presumptive  basis 
for  certain  chronic  diseases  that  appear 
writhin  a  statutory  presumptive  period, 
generally  one  year.  If  the  undiagnosed 
illnesses  of  Persian  Gulf  veterans  are 
eventually  identified  and  this  current 
legal  framework  for  compensation 
proves  to  be  inadequate,  that  will  lie  an 
issue  for  VA  and  the  Congress  to 
consider  at  that  time. 

V.^  wishes  to  thank  the  commenters 
for  their  thoughtful  remarks.  The  rule  is 
hereby  adopted  as  proposed  with  the 
revisions  to  §  3, 317(a)  mentioned  in  the 
preamble. 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  This  final  rule 
would  not  directly  affect  small  entities. 
Only  VA  beneficiaries  could  be  directly 
affected.  Therefore,  pursuant  to  5  U.S.C. 
605(b),  this  final  rule  is  exempt  frtim  the 
initial  and  final  regulatory  flexibihty 
analysis  requirements  of  §§  603  and  604. 

This  final  rule  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  the  provisions  of  Executive  Order 
12866.  Regulatory  Planning  and  Review, 
dated  September  30.  1993. 

(The  Catalog  of  Federal  Domestic  Assistance 
program  numbers  are  64.109  and  64.110.) 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Health  care. 
Individuals  with  disabilities.  Pensions. 
Veterans. 

Approved:  January  25.  1P95 
Jesse  Brown. 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble.  38  CFR  Part  3  is  amended  as 
follows: 

PART  ^-ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3. 
subpart  A  continues  to  read  as  follows: 


Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

2.  Section  3.317  is  added  to  read  as 
follows: 

§  3.31 7    Compensation  for  certain 
disabilities  due  to  undiagnosed  illnesses. 

(a)(1)  Except  as  provided  in  paragraph 
(c)  of  this  section,  VA  shall  pay 
compensation  in  accordance  with 
chapter  11  of  title  38,  United  States 
Code,  to  a  Persian  Gulf  veteran  who 
exhibits  objective  indications  of  chronic 
disability  resuUing  from  an  illness  or 
combination  of  illnesses  manifested  by 
one  or  more  signs  or  symptoms  such  as 
those  listed  in  paragraph  (b)  of  this 
section,  provided  that  such  disability: 

(i)  became  manifest  either  during 
active  military,  naval,  or  air  service  in 
the  Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War.  or  to  a 
degree  of  10  percent  or  more  not  later 
than  two  years  after  the  date  on  which 
the  veteran  last  jjerformed  active 
military,  naval,  or  air  service  in  the 
Southwest  Asia  theater  of  operations 
durine  the  Persian  Gulf  War;  and 

(ii)  by  history,  physical  examination, 
and  laboratory  tests  cannot  be  attributt^d 
to  any  known  clinical  diagnosis. 

(2)  For  purposes  of  this  section, 
"objective  indications  of  chronic 
disability"  include  both  "signs."  in  the 
medical  sense  of  objective  evidence 
perceptible  to  an  examining  physician, 
and  other,  non-medical  indicators  that 
are  capable  of  independent  verification. 

(3)  For  purposes  of  this  section, 
disabilities  that  have  existed  for  6 
months  or  more  and  disabilities  that 
e.xhibit  intermittent  episodes  of 
improvement  and  worsening  over  a  6- 
month  period  will  be  considered 
chronic.  The  6-month  period  of 
chronicity  will  be  measured  from  the 
earliest  date  on  which  the  pertinent 
evidence  establishes  that  the  signs  or 
symptoms  of  the  disability  first  became 
manifest. 

(4)  A  chronic  disability  resulting  from 
an  undiagnosed  illness  risferred  to  in 
this  section  shall  be  rated  using 
evaluation  criteria  fit)m  part  4  of  this 
chapter  for  a  disease  or  injury  in  which 
the  functions  affected,  anatomical 
localization,  or  symptomatoiogj*  are 
similar. 

(5)  A  disability  referred  to  in  this 
section  shall  be  considered  ser\'ice 
connected  for  purposes  of  all  laws  of  the 
United  States. 

(b)  For  the  purposes  of  paragraph 
(a)(1)  of  this  section,  signs  or  symptoms 
which  may  be  manifestations  of 
undiagnosed  illness  include,  but  are  not 
limited  to: 

(1)  fatigue 

(2)  signs  or  symptoms  invoUing  skin 
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(3)  headache 

(4)  muscle  pain 

(5)  joint  pain 

(6)  neurologic  signs  or  symptoms 
f7)  neuropsychological  signs  or 

symptoms 

(8)  signs  or  symptoms  involving  the 

respiratory  system  (upper  or  lower) 

(9)  sleep  disturbances 

(10)  gastrointestinal  signs  or  symptoms 

(11)  cardiovascular  signs  or  symptoms 

(12)  abnormal  weight  loss 

(13)  menstrual  disorders. 

(c)  Compensation  shall  not  be  paid 
imder  this  section: 

(1)  if  there  is  affirmative  evidence  that 
an  undiagnosed  illness  was  not  incurred 
during  active  military,  naval,  or  air 
service  in  the  Southwest  Asia  theater  of 
operations  during  the  Persian  Gulf  War; 
or 

(2)  if  there  is  affirmative  evidence  that 
an  imdiagnosed  illness  was  caused  by  a 
supervening  condition  or  event  that 
occurred  between  the  veteran's  most 
recent  departure  from  active  duty  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War  and  the 
onset  of  the  illness;  or 

(3)  if  there  is  affirmative  evidence  that 
the  illness  is  the  result  of  the  veteran's 
own  willful  misconduct  or  the  abuse  of 
alcohol  or  drugs. 

(d)  For  purposes  of  this  section: 

(1)  the  term  "Persian  Gulf  veteran" 
means  a  veteran  who  served  on  active 
military,  naval,  or  air  service  in  the 
Southwest  Asia  theater  of  operations 
during  the  Persian  Gulf  War. 

(2)  the  Southwest  Asia  theater  of 
operations  includes  Iraq,  Kuwait,  Saudi 
Arabia,  the  neutral  zone  between  Iraq 
and  Saudi  Arabia,  Bahrain,  Qatar,  the 
United  Arab  Emirates,  Oman,  the  Gulf 
of  Aden,  the  Gulf  of  Oman,  the  Persian 
Gulf,  the  Arabian  Sea,  the  Red  Sea,  and 
the  airspace  above  these  locations. 

(Authority:  Title  I.  Pub.  L.  103-446;  38  U.S.C. 
501(a)) 

3.  Section  3.500  is  amended  by 
adding  paragraph  (y)  to  read  as  follows: 

§  3.500    General. 

***** 

(y)  Compensation  for  certain 
disabilities  due  to  undiagnosed  illnesses 
(§§3.105;  3.317).  Last  day  of  the  month 
in  which  the  60-day  period  following 
notice  to  the  payee  of  the  final  rating 
action  expires.  This  applies  to  both 
reduced  evaluations  and  severance  of 
service  connection.  (Authority:  Pub.  L. 
103-446;  38  U.S.C.  501(a)) 

IFR  Doc.  95-2764  Filed  2-1-95;  9:07  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  270 
[FRL-6149-1] 

Determination  of  Point  at  Which  RCRA 
Subtitle  C  Jurisdiction  Begins  for 
Municipal  Waste  Combustion  Ash  at 
Waste-to-Energy  Facilities 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  statutory 

interpretation. 

SUMMARY:  On  May  2. 1994,  the  Supreme 
Court  issued  its  decision  in  City  of 
Chicago  V.  Environmental  Defense 
Fund,  Inc.  114  S.Ct.  1588  (1994).  In  so 
doing,  the  Court  held  that,  although 
municipal  waste-to-energy  (WTE) 
facilities  that  bum  household  wastes 
alone,  or  in  combination  with 
nonhazardous  wastes  from  industrial 
and  commercial  sources,  are  exempt 
from  regulation  as  a  hazardous  waste 
treatment,  storage,  or  disposal  facility 
under  Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
the  ash  that  they  generate  is  not  exempt. 
The  Court,  however,  did  not  specify  the 
point  at  which  the  ash  generated  by  the 
WTE  facihty  becomes  subject  to  Subtitle 
C  of  RCRA.  EPA  is  responding  to 
numerous  requests  for  resolution  of  this 
issue  by  annoimcing  today  that  it 
interprets  §  3001(i)  of  RCRA  to  first 
subject  the  ash  generated  by  a  WTE 
facility  to  RCRA  Subtitle  C  when  it  exits 
the  combustion  building  following  the 
combustion  and  air  pollution  control 
processes. 

EFFECTIVE  DATE:  February  3, 1995. 
ADDRESSES:  Docket  Clerk,  OSW  (OS- 
305),  Docket  No.  95-XA2N-FFFFF,  U.S. 
Environmental  Protection  Agency 
Headquarters,  401  M  Street,  SW., 
Washington,  DC  20460.  The  public 
docket  is  located  in  M2616  at  EPA 
Headquarters  and  is  available  for 
viewing  from  9:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Appointments  may  be 
made  by  calling  (202)  260-9327.  Copies 
cost  $0.15/page.  Charges  under  $25.00 
are  waived. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information,  contact  the 
RCRA/Superfund  Hotline,  Office  of 
Solid  Waste,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC,  20460,  (800)  424-9346, 
TDD  (800)  553-7672  (hearing  impaired); 
in  the  Washington,  DC  metropolitan 
area  the  number  is  (703)  920-9810,  TDD 
(703) 486-3323. 

For  more  detailed  information  on 
specific  aspects  of  this  Notice,  contact 


Andrew  L.  Teplitzky  (703-308-7275)  or 
Allen  J.  Geswein  (703-308-7261),  Offiee 
of  Solid  Waste  (5306W),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 

SUPPLEMENTARY  INFORMATION: 
Preamble  Outline 

I.  Authority 

II.  Background 

A.  Nature  of  Ash  From  Waste-To-Energy 
Facilities 

B.  Regulatory  History  of  Waste-to-Eneray 
Ash 

C.  Initial  Agency  Reaction  to  the  Supreme 
Court  Decision 

III.  The  Point  of  Subtitle  C  Jurisdiction 

A.  EPA's  Interpretation 

1.  Legal  Analysis 

2.  Illustrative  Examples 

B.  Other  Interpretations  Considered 

1.  Facility  Property  Boundary 

2.  Inside  the  Combustion  Building 

C.  Additional  Policy  Considerations 
rV.  Conclusion 

L  Authority 

This  action  interpreting  RCRA  Section 
3001(i)  and  the  hazardous  waste 
regulations  in  40  CFR  Parts  260-271  is 
being  taken  under  the  authority  of 
sections  2002  and  3001  of  the  Solid 
Waste  Disposal  Act  of  1970  as  amended 
by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42 
U.S.C.  6912  and  6921). 

n.  Background 

A.  Nature  of  Ash  From  Waste-to-Energy 
Facilities 

Combustion  of  municipal  solid  waste, 
particularly  through  WTE  facilities,  can 
be  an  important  component  of  a  local 
government's  waste  management 
practices.  As  of  1993,  approximately 
207  million  tons  of  municipal  solid 
waste  were  generated  annually  in  the 
U.S.,  16  percent  of  which  (33  million 
tons)  was  combusted.  There  are 
approximately  150  municipal  waste 
combustors  in  the  U.S.,  80  percent  of 
which  are  WTE  facilities.  The  remaining 
20  percent  incinerate  waste  without 
recovering  energy. 

Approximately  25  percent  (dry 
weight)  of  the  waste  Uiat  is  combusted 
remains  as  ash,  amounting  to  around 
eight  million  tons  of  municipal  waste 
combustor  (MWC)  ash  generated 
annually.  While  the  ash  may  be 
collected  at  a  niunber  of  locations 
within  a  WTE  facility,  it  typically  is 
characterized  as  either  "bottom  ash"  or 
"fly  ash."  Bottom  ash  collects  at  the 
bottom  of  the  combustion  unit  and 
comprises  approximately  75-80%  of  the 
total  ash  by  weight.  Fly  ash  collects  in 
the  air  pollution  control  devices  that 
"clean"  the  gases  produced  during  the 
combustion  of  the  waste  and  comprises 


around  20-25%  of  the  total  by  weight. 
The  fly  ash  from  a  WTE  faciUty's 
different  air  pollution  control  devices 
typically  is  consohdated  and  then 
combined  with  the  bottom  ash  via 
enclosed  conveyors,  at  the  bottom  of  the 
MWC  where  it  is  cooled  and  conveyed 
to  a  storage  area.  EPA  estimates  that 
nearly  80%  of  WTE  facilities  routinely 
combine  their  ash. 

The  regulaUon  of  WTE  ash  has  been 
the  subject  of  controversy  and  debate 
ever  since  the  inception  of  the 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA.  EPA's  notice 
of  June  7, 1994  (59  Fed.  Reg.  29372) 
provides  a  discussion  of  the  regulatory 
history  of  ash  from  WTE  facilities.  The 
following  section  summarizes  that 
discussion.       I  \ 

B.  Regulatory  History  of  Waste-to-Energy 
Ash 

In  1980,  EPA  promulgated  a  rule 
exempting  household  wastes  from  all 
RCRA  requirements  for  hazardous 
wastes  (40  CFR  261.4(b)(1)).  EPA 
interpreted  this  exemption  to  extend  to 
the  residuals  from  the  treatment  of 
household  wastes,  including  ash  from 
the  combustion  of  household  wastes. 
The  exemption,  however,  did  not 
address  ash  bnm  the  combustion  of 
household  wastes  combined  with 
nonhazardous  commercial  and 
industrial  wastes. 

In  1984,  Congress  added  to  RCRA  a 
new  Section  3001  (i).  This  provision 
addressed  WTE  facihties  burning 
exempt  household  hazardous  wastes 
and  nonhazardous  commercial  and 
industrial  wastes  to  produce  energy.  In 
July  1985,  EPA  promulgated  a  rule  that 
codified  this  provision.  In  the  preamble 
accompanying  this  rule,  EPA 
announced  that  it  interpreted  the  statute 
to  exempt  the  combustion  of  waste,  but 
not  the  management  of  ash,  from 
Subtitle  C  (50  Fed.  Reg  28702,  28725- 
26  (July  15, 1985)).  Since  1985,  the 
Agency's  interpretation  of  §  3001  (i)  of 
RCRA  has  been  a  subject  of  much 
debate. 

In  September  1992,  EPA 
Administrator  Wilham  Reilly  signed  a 
memorandum  announcing  that  the 
Agency  interpreted  Section  3001(i)  to 
exempt  from  all  Subtitle  C  requirements 
ash  from  WTE  facilities  burning 
household  wastes  and  nonhazardous 
wastes.  On  May  2, 1994,  the  Supreme 
Court  issued  an  opinion  interpreting 
Section  3001(i)  of  RCRA,  42  U.S.C. 
692  l(i).  City  of  Chicago  v.  EDF.  114 
S.Ct.  1588  (1994).  The  Court  held  that 
this  provision  does  not  exempt  ash 
generated  at  WTE  facilities  burning 
household  wastes  and  nonhazardous 
commercial  wastes  from  the  hazardous 


waste  requirements  of  Subtitle  C  of 
RCRA. 

As  a  resuh  of  this  decision,  persons 
generaUng  ash  fix)m  WTE  facilities  must 
determine  whether  the  ash  is  hazardous. 
Studies  show  that  ash  sometimes  is  a 
hazardous  waste  under  RCRA  because  it 
exhibits  EPA's  toxicity  characteristic 
(TC).  Generally,  this  determination  is 
made  by  either  testing  using  the 
Toxicity  Characteristic  Leaching 
Procedure  (TCLP)  (see  40  CFR  §  261.24) 
or  by  using  knowledge  of  the 
combustion  process  to  determine 
whether  the  ash  would  exhibit  the  TC. 
Typically,  ash  that  "fails"  the  TC 
leaches  lead  or  cadmium  above  levels  of 
concern.  Existing  studies  also  show  that 
fly  ash  contains  the  highest 
concentrations  of  inorganic  chemical 
constituents.  It  is  more  likely  to  exhibit 
the  TC  than  either  bottom  ash  or 
combinations  of  bottom  ash  and  fly  ash. 
Ash  that  is  determined  to  be  a 
hazardous  waste  must  be  handled  in 
compliance  with  EPA  regulations  for 
hazardous  waste  management.  Ash  that 
is  determined  not  to  be  a  hazardous 
waste  may  be  disposed  in  a  non- 
hazardous  waste  facility. 

C.  Initial  Agency  Reaction  to  the 
Supreme  Court  Decision 

While  the  Supreme  Court  decision 
ended  nearly  a  decade  of  controversy 
over  the  general  regulatory  status  of  ash, 
it  also  raised  some  new  legal  and  policy 
issues.  To  provide  some  immediate 
interim  guidance,  the  Agency  issued 
several  documents  shortly  after  the 
Supreme  Court  decision. 

First,  on  May  24, 1994,  the  Agency 
released  for  immediate  use  a  draft 
guidance  manual  for  "SampUng  and 
Analysis  of  Municipal  Refuse 
Incinerator  Ash."  The  purpose  of  the 
manual  was  to  assist  owners  and 
operators  of  MWCs  in  designing  a  plan 
for  testing  ash  to  determine  whether  it 
is  hazardous.  On  June  23,  1994,  EPA 
formally  requested  public  comment  on 
the  draft  guidance  (59  Fed.  Reg.  32427). 
The  comment  period  ended  on 
September  21.  1994.  The  Agency 
intends  to  issue  a  final  guidance  manual 
in  the  Spring  of  1995. 

Second,  on  May  27, 1994.  EPA  issued 
a  memorandum  outlining  an 
implementation  strategy  to  assist 
affected  parties  in  achieving  compliance 
with  the  Court's  decision.  The  strategy 
identified  the  Agency's  priorities  for 
pursuing  enforcement  actions 
concerning  the  management  of  MWC 
ash.  The  Agency  intends  to  issue  a 
revised  implementation  strategy  shortly. 

Third,  on  June  7, 1994,  the  Agency 
published  a  notice  addressing  two 
issues  of  statutory  and  regulatory 


interpretation  related  to  the 
management  of  WTE  ash  that  is 
hazardous  (59  Fed.  Reg.  29372).  First, 
the  notice  extended  the  deadline  within 
which  ovmers/operators  of  facilities  that 
treat,  store,  or  dispose  of  hazardous  ash 
must  file  a  hazardous  waste  permit 
application.  This  action  gave  owners 
and  operators  of  facilities  that  manage 
hazardous  ash  six  months  to  apply  for 
"interim  status"  under  the  RCRA 
hazardous  waste  regulatory  program. 
Without  interim  status,  the  facility 
would  be  out  of  compliance  with 
RCRA's  permit  requirements  and  face 
potentially  significant  civil  and  criminal 
penalties. 

The  second  issue  discussed  in  this 
notice  was  the  Agency's  interpretation 
that  ash  from  WTE  facilities  be 
classified  as  a  "newly  identified  waste" 
for  the  purposes  of  the  RCRA  land 
disposal  restrictions  (LDRs),  meaning 
that  the  current  land  disposal 
restrictions  do  not  apply.  When  the 
restrictions  apply,  hazardous  ash  will 
have  to  meet  specified  treatment 
standards  prior  to  land  disposal.  EPA 
currently  takes  the  position  that  if  a 
waste  exhibits  a  hazardous  waste 
characteristic  at  its  point  of  generation, 
it  must  meet  LDR  standards  even  if  it 
ceases  to  exhibit  the  characteristic  prior 
to  land  disposal. 

in.  The  Point  of  Subtitle  C  Jurisdiction 


A.  EPA's  Interpretation 

1.  Legal  Analysis 

Neither  the  Supreme  Court  s  decision 
on  ash  nor  any  of  EPA's  previous  policy 
statements  on  ash  address  the  point  at 
which  the  ash  generated  by  a  WTE 
facility  becomes  subject  to  Subtitle  C  of 
RCRA— in  other  woixls,  at  which  point 
or  points  in  the  faciUty  the  owner/ 
operator  must  determine  whether  the 
ash  exhibits  the  toxicity  characteristic  of 
a  hazardous  waste  (and,  in  the  future, 
the  point  at  which  LDR  restrictions  will 
begin  to  apply). 

Section  3001  (i)  provides  that  "(a] 
resource  recovery  facility  recovering 
energy  from  the  mass  burning  of 
municipal  solid  waste  shall  not  oe 
deemed  to  be  treating,  storing,  disposing 
of,  or  otherwise  managing  hazardous 
waste*   •   *."  if  certain  conditions 
regarding  waste  receipt  are  met.  In  the 
City  of  Chicago  case,  the  Supreme  Court 
issued  a  narrowly  focused  opinion 
addressing  the  issue  of  whether  this 
language  created  an  exemption  for  ash 
generated  by  resource  recovery 
facilities.  Noting  that  the  provision  fails 
to  mention  ash  and  fails  to  include 
"generation"  in  the  list  of  exempted 
activities,  the  Court  found  that  no 
exemption  for  ash  was  intended.  1 14  S. 


6668  Federal  Register  /  Vol  60.  No.  23  /  Friday.  February  3.  1995  /  Rules  and  Regulations 


FeOei 


Ct.  at  1591-92.  In  fact,  the  Court  found 
the  statute  to  be  so  free  from  ambiguity 
on  this  issue  that  there  was  no  need  to 
consult  legislative  history  and  no 
occasion  to  defer,  under  the  principles 
of  Chevron,  U.SjK.  v.  NRDC,  467  U.S. 
837  (1984),  to  the  interpretation 
preferred  by  the  Agency.  Id.  at  1594. 

The  Court,  however,  failed  to  reach 
the  issue  of  the  precise  point  at  which 
regulation  of  ash  must  begin,  and 
section  3001(i)  does  not  expressly 
address  the  issue.  For  the  reasons  set 
out  below,  EPA  believes  it  is  reasonable 
to  interpret  Section  3001  (i)  to  first 
impose  hazardous  waste  regulation  at 
the  point  that  the  ash  leaves  the 
"resource  recovery  faciUty,"  defined  as 
the  combustion  building  (including 
connected  air  pollution  equipment). 
Consequently,  the  point  at  which  an  ash 
hazardous  waste  determination  should 
be  made  (and.  in  the  future,  at  which 
the  LDRs  will  begin  to  apply)  is  the 
point  at  which  ash  exits  the  combustion 
building  following  the  combustion  and 
air  pollution  control  proce.sses. 

Section  3001  (i)  does  not  define  the 
term  "resource  recovery  facility."  EPA 
believes  that  it  is  reasonable  to  conclude 
that  Congress  intended  to  refer  to  the 
building  that  houses  the  combustion 
device.  This  is  the  common  sense 
reading  of  the  term,  and  it  strikes  a 
better  balance  between  the  objectives  of 
section  3001  (i)  and  the  rest  of  Subtitle 
C  than  either  of  the  alternative  readings 
described  below.  Further,  EPA  believes 
that  it  is  reasonable  to  conclude  that 
Congress  intended  to  exempt  all 
handling  of  any  hazardous  waste  within 
the  building,  including  the  handling  of 
hazardous  ash.  Subjecting  ash  within 
the  building  to  hazardous  waste 
regulation  could,  for  example,  require 
operators  to  collect  samples  of  ash  for 
waste  determination  purposes.  It  also 
could  affect  the  number  of  hazardous 
ash  waste  streams  that  would  become 
subject  to  LDR  treatment  standards. 
"Collection"  and  "treatment"  are  among 
the  activities  included  in  the  definition 
of  "management"  in  section  1004(7)  of 
RCRA.  Section  3001  (i)  expressly 
exempts  treatment,  storage,  disposal  and 
management  of  hazardous  waste  at 
resource  recovery  facilities.  See  City  of 
Chicago,  114  S.  Ct.  at  1592. 

This  interpretation  is  not  only  a 
reasonable  reading  of  the  statutory 
language,  it  also  serves  Congress'  intent 
to  "encourage  commercially  viable 
resource  recovery  faciUties  and  to 
remove  impediments  to  their 
operation."  (Emphasis  added.)  S.  Rep. 
98-284,  98th  Cong.,  2d  Sess.  at  61. 
Regulating  ash  only  at  the  point  it  exits 
the  combustion  building  removes  some 
potentially  significant  impediments.  If 


the  statute  allowed  regulation  of  ash 
inside  the  building,  the  facility  owner/ 
operator  might  need  to  sample  and 
analyze  ash  at  multiple  points.  This 
approach  could  require  owners  and 
operators  to  deal  with  major  logistical 
problems  associated  %vith  shutting  down 
individual  boilers  and  retrofitting/ 
reconfiguring  the  combustor  to 
accommodate  installation  of  multiple 
handling  and  storage  systems  to 
separately  convey  the  ash  streams  to 
different  load  out  areas  and  ash 
conditioning  systems.  Some  facilities 
may  not  currently  have  the  space  to 
accommodate  the  additional  equipment 
required  and  could  be  forced  to  either 
close  or  temporarily  shut  down  until 
additional  space  could  be  procured. 
Retrofitting  a  facility  in  this  manner 
could  be  costly.  Some  state  and  industry 
representatives,  in  fact,  have  projected 
costs  in  excess  of  several  milliou  dollars 
per  facility.  Hence,  this  interpretation 
could  conflict  with  Congressional  intent 
by  serving  as  aa  "impediment"  to 
resource  recovery  facilities.  S.  Rep.  98- 
284  at  61.  In  addition,  the  cost  of 
sampling  and  analysis  alone  probably 
would  at  least  double  considering 
collection  and  analysis  of  at  least  two 
different  ash  streams — bottom  ash  and 
fly  ash — instead  of  a  single  combined 
ash  stream.  (Although  owners  and 
operators  may  legally  use  knowledge  in 
Ueu  of  testing,  due  to  the  variable  nature 
of  ash.  virtually  all  owners  and 
operators  conduct  TCLP  testing.)  These 
costs  would  contribute  to  the  total 
burden  imposed  on  the  WTE  facility. 

Finally,  in  selecting  an  interpretation 
of  section  3001(i).  EPA  also  must 
consider  Subtitle  C's  general  goal  of 
protecting  human  health  and  the 
environment  from  the  threats  posed  by 
hazardous  waste.  As  explained  in 
greater  detail  in  section  C  below.  EPA 
does  not  beheve  that  this  interpretation 
would  have  any  significant  impact  on 
the  level  of  environmental  protection  for 
ash. 

EPA  also  believes  that  today's 
interpretation  is  consistent  with  the 
Supreme  Court's  1994  decision 
construing  RCRA  §  3001  (i).  In  City  of 
Chicago  V.  EDF,  114  S.  Ct.  1588  (1994). 
the  Court  held  that  Congress  intended  to 
exempt  "resource  recovery  facilities." 
but  did  not  define  the  term.  See,  e.g., 
114  S.  Ct.  at  1591-92.  While  the  Court 
clearly  stated  that  the  statute  did  not 
exempt  facility  owners  fi-om  regulation 
as  hazardous  waste  generators,  id.  at 
1592,  determining  that  ash  is  not  subject 
to  regulation  until  it  exits  the 
combustion  building  does  not  exempt 
the  facility  owner  from  regulation  as  a 
generator.  Rather,  it  defines  the  point  at 
which  the  owner  must  begin  to  perform 


the  generator's  duties.  Further,  today's 
interpretation  does  not  create  the  type  of 
total  exemption  for  ash  that  the 
Supreme  Court  rejected  in  City  of 
Chicago.  Operators  of  MWC  facilities 
still  must  comply  with  the  generator's 
duty  to  make  a  hazardous  waste 
determination.  Any  ash  that  exhibits  a 
characteristic  when  exiting  the 
combustion  building  must  be  managed 
in  compUance  with  all  applicable 
Subtitle  C  requirements.  EPA's 
interpretation  merely  clarifies  the 
location  at  which  the  determination  for 
waste  characterization  purposes  must 
occur  (and  the  point  at  which  future 
LDRs  requirements  will  begin  to  apply). 

2.  Illustrative  Examples 

Today's  interpretation  is  perhaps  best 
explained  throu^  the  use  of  specific 
examples.  For  instance,  many  VVTE 
facilities  automatically  convey,  via 
enclosed  conveyor,  the  fly  ash  collected 
at  its  various  locations  (including  any 
air  pollution  control  devices  such  as  the 
acid  gas  scrubbers,  baghouse  filters,  and 
electrostatic  precipitators  that  may  exist 
outside  the  combustion  building)  to  a 
quench  tank  within  the  combustion 
building  where  it  is  combined  with  the 
bottom  ash.  The  combined  ash  is  then 
conveyed  to  a  separate,  detached  storage 
building  or  to  trucks  for  direct  transport 
to  an  off-site  disposal  facility.  The  point 
at  which  RCRA  hazardous  waste 
jurisdiction  would  begin  for  these 
facilities  would  be  the  point  where  the 
ash  exits  the  combustion  building. 
Under  this  interpretation,  the  owner/ 
operator  could  combine  fly  ash  and 
bottom  ash  within  the  combustion 
building  before  making  any  hazardous 
waste  determination.  Any  type  of  device 
could  be  used  within  the  building  for 
ash  management  activities  such  as 
collection,  mixing,  and  conditioning. 

EPA  includes  in  its  interpretation  of 
"resource  recovery  facility"  those  air 
pollution  control  devices  that  are 
integral  components  of  the  combustion 
process.  Ash  from  air  pollution  control 
devices  that  is  reconveyed  back  to  the 
combustion  building  in  enclosed  ducts 
has,  in  EPA's  view,  not  left  the 
"resource  recovery  facility"  exempted 
under  §  3001(i).  Moreover,  the  ducts  and 
air  pollution  control  devices  contain  the 
ash  so  it  does  not  come  into  contact 
with  the  environment. 

A  few  WTE  facilities  may  exist  where 
the  combustion  device  is  not  housed 
within  a  building.  In  these  instances, 
the  combustion  device  (including  air 
pollution  control  equipment  and 
proximate  areas  for  handling  ash)  may 
constructively  constitute  a  combustion 
building,  within  the  meaning  discussed 
above.  Thus,  if  fly  ash  and  bottom  ash 
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were  handled  in  enclosed  systems  that 
operate  in  the  same  manner  as  they 
would  if  a  building  e.xisted  and  the  fly 
ash  and  bottom  ash  were  mixed  in  an 
enclosed  unit  proximate  to  the 
combustion  device,  that  management 
activity  would  be  considered  to  take 
place  within  a  combustion  building  as 
described  above.  In  this  circumstance, 
the  point  at  which  hazardous  waste 
jurisdiction  would  begin  would  be  the 
point  where  the  combined  ash  exits  the 
last  enclosed  ash  management  unit  that 
is  located  proximate  to  the  combustion 
device. 

By  contrast,  w^here  a  WTE  facility 
collects  bottom  ash  within  the 
combustion  building  and  collects  the  fly 
ash  outside  the  combustion  building  in, 
for  example,  roll-off  containers,  two 
distinct  exit  points  from  the  combustion 
building  exist:  (1)  the  point  where  the 
bottom  ash  ultimately  leaves  the 
combustion  building  and  (2)  the  point 
where  the  fly  ash  leaves  the  air 
pollution  control  devices  (located 
outside  the  combustion  building).  The 
WTE  facility  operator  would  thus 
sample  and  make  a  hazardous  waste 
determination  at  each  location.  Should 
the  operator  determine  that  either  the 
bottom  ash  or  fly  ash  as  is  hazardous, 
management  of  that  ash  would  have  to 
be  conducted  pursuant  to  RCRA  Subtitle 
C. 


B.  Other  Interpretations  Considered 

Since  the  Supreme  Court  decision,  the 
Agency  has  received  numerous  letters 
from  states,  local  governments,  industry, 
environmental  groups,  and  others 
suggesting  various  approaches  to 
determining  the  point  at  which  the  ash 
initially  becomes  subject  to  RCRA 
Subtitle  C  jurisdiction.  For  example,  a 
number  of  comments  received  in 
response  to  the  Agency's  draft  sampling 
and  analysis  guidance  notice  of  May  24. 
1994,  addressed  this  issue.  Some 
members  of  the  public  urged  EPA  to 
adopt  the  interpretation  described 
above.  Other  members,  however, 
suggested  two  additional  options  for 
interpreUng  §  3001(i)  to  establish  the 
point  at  which  ash  becomes  subject  to 
Subtitle  C  regulation. 

1.  Facility  Property  Boundary 

Some  members  of  the  public  argued 
that  the  hazardous  waste  exclusion 
under  RCRA  §  3001(i)  applies  to  all  ash 
management  operations  within  the 
property  boundary  of  the  WTE  facility. 
This  interpretation  potentially  would 
allow  all  ash  generated  at  a  WTE  faciUty 
to  be  managed  on-site,  without  testing, 
as  a  non-hazardous  waste.  It  could  allow 
a  WTE  facility  to  dispose  of  ash  that 
would  have  otherwise  failed  the  TCLP 


within  the  facility  property  boundary  in 
a  landfill  that  does  not  meet  the 
requirements  of  RCRA  Subtitle  C. 

EPA  is  rejecting  the  option  of 
designating  the  point  of  Subtitle  C 
jurisdiction  at  the  property  boundary. 
The  most  natural  reading  of  the  term 
"resource  recovery  facility"  is  the 
combustion  device  itself.  Nothing  in  the 
text  of  the  statute  or  the  legislative 
history  refers  to  land  holdings  or 
suggests  that  Congress  was  familiar  with 
them  and  the  types  of  waste 
management  conducted  on  them. 
Rather,  the  discussion  focuses  on  the 
combustion  process.  EPA  believes  that 
an  exemption  for  the  entire  property 
would  conflict  with  the  general  goals  of 
Subtitle  C  because  it  would  provide  too 
many  opportunities  for  potential 
mismanagement  of  ash  at  the  WTE 
facility  without  the  proper 
environmental  controls.  Such  a  broad 
reading  of  RCRA  could  allow  potential 
mismanagement  of  ash  that  tested 
hazardous  within  the  land  boundaries  of 
the  facility  in  units  (e.g.,  waste  piles, 
landfills)  that  were  not  appropriately 
regulated  under  SubUtle  C  of  RCRA. 
EPA  believes  that  this  option  would  not 
strike  the  balance  that  Congress 
intended  between  section  3001  (i)s  goal 
of  promoting  resource  recovery  facilities 
and  the  general  environmental 
protection  goals  of  the  rest  of  RCRA 
Subtitle  C. 

2.  Inside  the  Combustion  Building 

Other  members  of  the  public  argued 
that  the  exemption  in  section  3001  (i) 
ends  at  the  instant  that  ash  is  generated. 
In  particular,  they  objected  to  any 
temporary  exemption  for  ash  that  would 
allow  facihty  owners  to  combine  fly  ash 
and  bottom  ash  before  making 
hazardous  waste  determinations.  Since 
combined  ash  tends  to  "pass"  the  TC. 
postponing  regulation  until  combination 
has  occurred  could  allow  the  ash  to 
escape  Subtitle  C  management.  These 
commentors  argued  that  such  a  "de 
facto"  exemption  for  WTE  ash  would  be 
inconsistent  with  the  spirit  of  the 
Supreme  Coiul's  decision  in  City  of 
Chicago. 

EPA  has  decided  not  to  read  the 
statute  to  require  regulation  of  ash 
within  the  combustion  building.  This 
interpretation  would  permit  regulation 
of  the  management  of  hazardous  ash 
within  the  "resource  recovery  facility." 
in  apparent  contradiction  with  the  text 
of  section  3D01(i).  Further,  requiring 
sampling,  testing,  and  management  of 
ash  firom  multiple  locations  could,  as 
described  below,  be  imnecessarily 
e.xpensive  and  burdensome  in  relation 
to  the  environmental  benefits  received. 
Thus,  this  interpretation  could  conflict 


with  Congress'  goal  of  "promoting 
resource  recovery  facilities."  S.  Rep.  98- 
284.  98th  Cong,  at  61. 

Many  of  the  people  advocating  this 
interpretation  maintained  that  this 
interpretation  would  require  bottom  ash 
and  fly  ash  to  be  sampled  separately, 
before  a  facility  owner  combines  them. 
Ash,  however,  may  collect  in  as  many 
as  20  separate  locations  within  an 
average  WTE  facility.  This 
interpretation,  if  applied  literally  to  the 
first  locations  where  ash  becomes 
identifiable,  could  lead  to  a  policy 
requiring  that  a  waste  determination  be 
made  at  each  of  these  locations.  Such  a 
policy  would  only  increase  the 
impediments  to  viable  resource  recovery 
facilities. 

C.  Additional  Policy  Considerations 

EPA  believes  that  today's 
interpretation  of  §  3001(i)  designating 
the  point  of  Subtitle  C  jurisdiction  at  the 
exit  of  the  combustion  building 
provides  an  approach  that  local 
governments  will  find  practical  and 
implementable.  yet  environmentally 
protective.  In  accordance  with  today's 
interpretation,  ash  that  is  combined 
(and  conditioned,  for  example,  with 
lime  and/or  phosphoric  acid)  at  the  end 
of  the  combustion  process  and  within 
the  combustion  building,  and  exhibits 
no  hazardous  waste  characteristics  (i.e.. 
it  passes  the  TCLP)  when  it  exits  that 
building,  may  be  sent  to  a  nonhazardous 
waste  facility  for  disposal. 

In  comparison,  if  the  Agency  had 
selected  the  option  requiring  hazardous 
waste  determinations  inside  the 
combustion  building,  the  fly  ash  and 
bottom  ash  that  would  have  been  tested 
separately  at  locations  inside  the 
combustion  building  and  found  to 
exhibit  the  toxicity  characteristic  would 
not  be  handled  much  differentlv.  The 
VVTE.  facility  operator  could  treat  (using 
similar  conditioning  techniques  that  are 
performed  inside  the  combustion 
building  under  today's  interpretation) 
the  fly  ash  and  bottom  ash  in  on-site 
tanks,  containers,  or  containment 
buildings  under  the  provisions  of 
§  262.34.  Such  treatment  does  not 
require  a  federal  hazardous  waste 
(Subtitle  C)  permit  so  long  as  the  ash  is 
not  retained  for  more  than  90  days. 
Once  the  ash  ceased  to  exhibit 
hazardous  waste  toxicity  characteristics, 
it  too  would  be  combined  and  sent  for 
disposal  in  a  nonhazardous  waste 
facility.  Similarly,  once  the  LDR 
treatment  standards  for  WTE  ash 
hazardous  constituents  are  promulgated, 
the  ash  would  be  treated  (perhaps  using 
some  of  the  same  conditioning 
techniques  used  today)  to  meet  those 
standards  at  which  point  the  ash  could 
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then  be  sent  for  disposal  in  « 
nonhazardous  waste  facility. 

EPA  also  believes  that  current 
regulations  promulgated  under  RCRA 
Subtitle  D  provide  protection  for  the 
disposal  of  ash  as  a  nonhazardous 
waste.  In  1991,  the  Agency  promulgated 
new  criteria  for  municipal  soUd  waste 
landfills,  including  landfills  and 
monofills  that  accept  MWC  ash  (40  CFR 
Part  258).  These  criteria  impose  a 
comprehensive  set  of  requirements  on 
mimicipal  solid  waste  landfills 
(MSWLJFs)  including  requirements  for 
location  restrictions,  facility  design  and 
operation,  ground-water  monitoring  and 
corrective  action,  closure  and  post- 
closure  care,  and  financial  assiu-ance. 
The  Agency  has  conducted  studies  on 
the  land  disposal  of  MWC  ash  from 
WTE  facihties  and  has  found  no 
evidence  to  suggest  that  disposal  in  a 
Subtitle  D  landfill  will  endanger  human 
health  and  the  environment.  Copies  of 
these  studies  are  available  in  the  docket 
for  this  notice. 

For  example,  EPA  has  conducted  a 
study  on  the  efiects  of  MWC  ash 
leachate  on  natural  and  synthetic  lining 
materials  commonly  employed  in  the 
construction  of  municipal  sohd  waste 
landfill  liners.  That  study  indicates  that 
carefully  selected  landfiU  liner  materials 
can.  when  exposed  to  MWC  ash 
leachate,  be  expected  to  function  as  an 
effective  barrier  to  leachate  migration.  In 
addition,  EPA  is  conducting  ongoing,  in 
situ  studies  of  leachate  from  monofills 
receiving  ash  from  a  WTE  facility.  These 
studies  reveal  leachate  concentrations  of 
relevant  metals  are  below  their 
respective  TC  limits.  The  States  have 
indicated  that  their  data  also 
corroborates  EPA's  findings. 

It  is  important  to  note  that  while 
states  may  allow  varying  liner  designs 
for  ash  monofills  or  co-disposal 
facilities,  these  designs  must  still  meet 
a  performance  standard  intended  to 
protect  ground  water  resources.  In 
addition,  all  landfills  regulated  under 
RCRA  Subtitle  D  are  required  to  perform 
ground-water  monitoring  as  a  way  of 
detecting  a  release  should  one  occur.  In 
the  event  of  a  release  to  ground  water, 
the  owner/operator  of  the  landfill  must 
perform  corrective  action  to  clean  up 
the  ground  water. 

The  Agency  also  does  not  believe  that 
the  process  of  combining  and  treating 
ash  within  the  combustion  building  will 
pose  risks  to  human  health.  The  .Agency 
understands  that  many  State 
environmental  programs  allow  the  ash 
to  be  combined  and  conditioned  prior  to 
exiting  the  combustion  building  for 
testing.  These  states  have  not  indicated 
to  the  Agency  that  these  current 
practices  are  presenting  a  risk  to  human 


health.  In  £act,  the  risk  of  exposure  to 

fugitive  ash  emissions  could  be 
heightened  if  WTE  facilities  were 
required  to  sample  or  otherwise  manage 
fly  ash  separately  from  bottom  ash.  This 
is  because  fly  ash  is  generally  a  fine 
powdery  substance  diat  would  become 
readily  airborne  were  it  not  for  such 
normal  practices  as  combining  the  fly 
ash  with  the  bottom  ash  in  a  quench 
tank  to  impede  air  emissions.  Handling 
fly  ash  before  it  is  combined  could 
increase  the  risk  of  release  to  the 
environment. 

Further,  EPA  recently  published 
proposed  regulations  under  the  Clean 
Air  Act  for  new  and  existing  municipal 
waste  combustors  that  address  ash. 
These  regulations  would  prohibit  visible 
emissions  of  fugitive  fly  aiisb  and/or 
bottom  ash  frtan  all  ash  handling 
activities  at  the  £acility.  They  also 
address  the  ash  loading  areas  and  ash 
transport  vehicles  (59  FR  48222, 
September  20,  1994). 

Finally,  the  Agency  understands  that 
some  groups  are  concerned  about  the 
potential  environmental  risk  posed  by 
the  reuse  of  ash  in  projects  such  as  road 
base,  building  blocks,  and  sidewalks. 
These  groups  have  expressed  a  desire 
that  the  Agency  either  ban  ash  reuse  or 
place  stringent  controls  on  reuse.  While 
reuse  of  ash  currently  is  not  common  in 
the  U.S.  (the  Agency  believes  that 
significantly  less  than  ten  percent  of  the 
ash  generated  in  the  U.S.  is  reused),  the 
Agency  does  not  believe  that  today's 
interpretation  will  stimulate  increased 
interest  in  ash  reuse.  It  is  important  to 
note  that,  if  the  WTE  facility  were 
required  to  test  bottom  ash  and  fly  ash 
separately  and  found  that  either  ash 
failed  the  TC  determination,  that  facility 
could  treat  the  ash  on-site  to  either 
below  TC  limits  or  in  accordance  with 
the  land  disposal  restrictions  (when 
they  are  set).  After  this  treatment,  ash 
would  no  longer  be  classified  as  a 
hazardous  waste  and  could  be  used 
without  further  hazardous  waste 
regulation  (e.g.,  in  construction 
projects).  EPA  does  not  currently 
anticipate  that  future  LDR  treatment 
will  differ  significantly  from  some  of  the 
ash  conditioning  techniques  currently 
used  at  WTE  facilities.  It  also  is 
important  to  note  that  many  states  have 
programs  addressing  the  management  of 
•ash  from  WTE  facihties.  Currently,  over 
one-half  of  the  states  address  the  reuse 
of  ash. 

Should  information  come  to  EPA's 
attention  suggesting  that  WTE  ash  is 
being  managed  or  disposed  of  in  a 
manner  that  is  not  protective  of  human 
health  and  the  environment  under 
Subtitle  D,  the  Agency  will  consider 
additional  actions,  including  issuing 


management  guidelines  and,  if 
appropriate,  promulgating  additional 
regulations  to  address  those  situations. 
In  addition,  at  individual  sites,  if  the 
disposal  of  ash  presents  an  imminent 
and  substantial  endangerment  to  human 
health  aiKl  the  environment,  EPA  may 
require  responsible  persons  to 
undertake  appropriate  action  tmder 
§  7003(a)  of  RCRA. 

rV.  CondusioB 

In  conclusion,  today's  interpretation 
of  RCRA  §  3001  (i)  designates  the  point 
of  Subtitle  C  jurisdiction  for  WTE  ash  at 
the  exit  of  the  combustion  building 
following  the  combustion  and  air 
pollution  control  processes.  The  Agency 
beheves  that  this  reading  is  a  reasonable 
interpretation  of  the  statute  that  serves 
the  stated  goals  of  §  3001(i). 

EPA  emphasizes  that  today's  decision 
on  the  appropriate  location  to  make  the 
hazardous  waste  determination  for 
MWC  ash  is  unique  based  on  its 
interpretation  of  RCRA  §  3001(i).  EPA's 
analysis  and  conclusions  are  not 
relevant  to  facilities  that  do  not  fall 
within  the  scope  of  RCRA  §  3001(i). 

EPA  considers  this  action  to  be  an 
interpretative  rule  exempt  from  the 
requirement  for  prior  notice  and 
opportunity  to  comment  under  section 
553(b)(3)(A)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(3)(A). 
The  notice  merely  informs  tbe  public  of 
EPA's  view  of  the  definition  of 
"facility"  in  section  3001(i)  as  derived 
from  the  text  of  the  statute,  legislative 
history,  and  EPA's  view  of 
Congressional  intent. 

Dated:  January  27, 1995. 
Carol  M.  Browner, 
Administrator. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

Radio  Broadcasting  Services;  Various 
Communities 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
licensees  and  permittees  operating  on 
these  channels.  This  action  is  taken 


pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of 
an  FM  Allotment,  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission's  Rules  to  Permit  FM 
Channel  and  Class  Modifications 
[Upgrades}  by  Application,  8  FCC  Red 
4735  (1993). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  adopted  January  18, 1995, 
Mkd  released  January  26,  1995.  The  full 
text  of  this  Commission  decision  is 
afvailable  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.  Suite  140. 
Washington,  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  es  follows: 


Authority:  47  U.S.b.  154.  303. 
§  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  deleting  Channel  232A  and  adding 
Channel  232C3  at  Abbeville;  and 
deleting  Channel  293C3  and  adding 
Channel  293C2  at  Bay  Minette. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alaska,  is  amended 
by  deleting  Channel  230C3  and  adding 
Channel  280A  at  College. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  deleting  Channel  223C  and  adding 
Channel  223C1  at  Eagar. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  deleting  Channel  300C1 
and  adding  Channel  300A  at  Mount 
Shasta. 

6.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  deleting  Channel  292C2  and  adding 
Channel  292C3  at  Kremmling. 

7.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  deleting  Channel  268C1  and  adding 
Channel  268C  at  Pensacola;  and  deleting 


Channel  276A  and  adding  Channel 
276C3  at  Plantation  Key. 

8.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  deleting  Channel  258C  and  adding 
Channel  258C1  at  Douglas. 

9.  SecUon  73.202(b),  the  Table  of  FM 
Allotments  imder  Indiana,  is  amended 
by  deleting  Channel  224A  and  adding 
Channel  223A  at  Kokoma. 

10.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Kentucky,  is  amended 
by  deleting  Channel  250A  and  adding 
Channel  250C3  at  Hyden;  and  deleting 
Channel  296A  and  adding  Channel 
299A  at  Owingsville. 

11.  Section  73.202(b).  the  Table  of  FM 
Allotments  imder  Louisiana,  is 
amended  by  deleting  Channel  230C2 
and  adding  Channel  230C3  at  Bastrop. 

12.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  deleting  Channel  258C1  and  adding 
Channel  258C2  Sault  Ste.  Marie. 

13.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Mississippi,  is 
amended  by  deleUng  Channel  243C3 
and  adding  Channel  243A  Clarksdale. 

14.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  deleting  Channel  268C  and 
adding  Channel  268C1  at  Clovis. 

15.  SecUon  73.202(b),  the  Table  of  FM 
Allotments  under  New  York,  is 
amended  by  deleting  Channel  263A  and 
adding  Channel  262B1  at  Warrensburg. 

16.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  North  Carolina,  is 
amended  by  deleting  Channel  260C  and 
adding  Channel  260C1  at  Burgaw. 

17.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  deleting  Channel  23 2 A 
adding  Channel  232C3  at  Elk  City. 

18.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
by  deleting  Channel  258C  and  adding 
Channel  258C1  at  Klamath  Falls. 

19.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  South  Dakota,  is 
amended  by  deleting  Channel  254C  and 
adding  Channel  264C1  at  LowTy. 

20.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
deleting  Channel  234A  and  adding 
Channel  234C3  at  Corpus  Christi; 
deleting  Channel  234C1  and  adding 
Channel  234C  at  El  Paso;  and  deleting 
Channel  231C2  and  adding  Channel 
231C3  at  Point  Comfort. 

21.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Utah,  is  amended  by 
deleting  Channel  238C  and  adding 
Channel  238C1  at  Ogden. 

22.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  by  deleting  Channel  297C2 
and  adding  Channel  297C3  at  Iron 


River;  and  deleting  Channel  249C2  and 
adding  Channel  249C3  at  Rice  Lake. 

23.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  deleting  Channel  250C  and  adding 
Channel  250C1  at  Cheyenne. 

Federal  Communications  Conunission. 
John  A.  KaroDsos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  95-2682  Filed  2-2-95;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN:  1018-AB88 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  Ten  Plants  and 
Threatened  Status  for  Two  Plants  From 
Serpentine  Habitats  in  the  San 
Francisco  Bay  Region  of  California 

AGENCY:  Fish  and  Wildhfe  Ser\-ice. 
Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act)  for  10  plants:  Castilleja 
affinis  ssp.  neglecta  (Tiburon 
paintbrush).  Ceanothus  fenisae  (covote 
ceanothus),  Cirsium  fontinale  var. 
fontinale  (fountain  thistle).  Clarkia 
franciscana  (Presidio  clarkia), 
Cordylanthus  tenuis  ssp.  capillaris 
(Pennell's  bird's-beak),  Dudle\-a 
setchellii  (Santa  Clara  Valley  dudleva). 
Eriophyllum  latilobum  (San  Mateo ' 
woolly  sunflower).  Pentachaeta 
bellidiflora  (white-rayed  pentachaeta). 
Streptanthus  albidus  ssp.  albidus 
(Metcalf  Canyon  jewelflower),  and 
Streptanthus  niger  (Tiburon 
jewelflower).  The  Service  also 
determines  threatened  status  for  two 
plants.  Calochortus  tiburonensis 
(Tiburon  mariposa  lily)  and 
Hesperolinon  congestum  (Marin  dwarf- 
flax).  These  species  are  restricted  to 
serpentine  soil  outcrops  in  the  area  near 
San  Francisco  Bay.  California.  The  12 
plants  have  been  variously  affected  and 
are  threatened  by  one  or  more  of  the 
following:  urbanization,  pedestrian,  and 
off-road  vehicular  traffic,  the  invasion  of 
alien  plants,  road  maintenance,  soil 
erosion  and  slipping,  unauthorized 
dumping,  Uvestock  grazing,  seed 
predation  by  beetles,  and  stochdvtir 
extinction  by  virtue  of  the  small. 


6672  Federal  Register  /  Vol.  60.  No.  23  /  Friday,  February  3.  1995  /  Rules  and  Regulations 


isolated  nature  of  the  remaining 
populations.  This  rule  implements  the 
Federal  protection  and  recover}' 
provisions  afforded  by  the  Act  for  these 
plants. 

EFFECTIVE  DATE:  March  6.  1995. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service.  2800  Cottage  Way.  Room  E- 
1803.  Sacramento,  California  95825- 
1846. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Wame  at  916/978-4866  at  the 
cibove  address. 

SUPPLEMENTARY  INFORMATION: 

Background 

Cordylanthus  tenuis  ssp.  capillaris, 
Cahchortus  tiburonensis.  Castilhja 
offinis  ssp.  neglecta,  Streptanthus  niger. 
Clarkia  franciscana,  Cirsium  fontinale 
var.  fontinale.  Eriophyllum  latilobum, 
Hesperolinon  congestum.  Pentachaeta 
bellidiflora.  Ceanothus  ferrisae,  Dudleya 
setchellii.  and  Streptanthus  albidus  ssp. 
albidus  are  endemic  to  serpentine  soils 
in  the  region  of  the  San  Francisco  Bay 
in  California.  Serpentine  soils  are 
derived  from  ultramafic  rocks  such  as 
sorpentinite,  dunite.  and  peridotite. 
which  are  found  in  discontinuous 
outcrops  in  the  Sierra  Nevada  and  in  the 
Coast  Ranges  from  Santa  Barbara 
County.  California  to  British  Columbia. 
The  chief  constituent  of  the  parent  rock 
is  some  variant  of  iron-magnesium 
silicate.  Most  serpentine  soils  are 
formed  in  place  over  the  parent  rock, 
and  are.  therefore,  shallow,  rocky,  and 
highly  erodible.  Serpentine  soils, 
because  of  the  parent  material,  tend  to 
have  high  concentrations  of  magnesium, 
chromium,  and  nickel  and  low 
concentrations  of  calcium,  nitrogen, 
potassium,  and  phosphorus  (Kruckeberg 
1984).  These  characteristics  make 
serpentine  soil  inhospitable  for  the 
growth  of  most  plants.  Nevertheless, 
some  plants  have  adapted  to  the  rigors 
of  life  on  serpentine  soils.  In  fact, 
serpentine  soils  often  support  a  high 
diversity  of  plants  including  many  rare 
species  (McCarten  1988).  Over  200  taxa 
in  California  are  endemic  (restricted)  to 
serpentine  soils  (Kruckeberg  1984). 

Serpentine  soils  in  the  San  Francisco 
Bay  region  are  derived  from  intrusive 
igneous  rocks  associated  with  fault 
zones  in  the  sedimentary-  Franciscan 
formation.  Outcrops  occur  south  of  the 
Bay  in  the  Coyote  Valley  of  Santa  Clara 
County;  west  of  the  Bay  at  Edgewood 
County  Park,  near  Crystal  Springs 
Reservoir,  at  Stanford  University's 
Jasper  Ridge  Preserve  in  San  Mateo 
County,  and  at  the  Presidio  in  San 


Francisco  County;  east  of  the  Bay  in  the 
Oaklcmd  Hills  of  Alameda  County  and  at 
Mt.  Diablo  in  Contra  Costa  County;  and 
north  of  the  Bay  on  the  Tiburon 
Peninsula  in  eastern  Marin  County  and 
at  Mt.  Tamalpais.  Carson  Ridge,  and 
near  Nicasio  Reservoir  in  western  Marin 
County,  as  well  as  in  Sonoma  and  Napa 
Counties.  Serpentine  soils  are  variable 
in  soil  chemistry,  texture,  and  water 
availability,  both  within  and  between 
sites  (McCarten  1987b).  This  variability 
and  the  variety  of  micro-climates  in  the 
San  Francisco  Bay  region  have  a 
profound  effect  upon  the  local  flora 
Several  serpentine  plant  communities 
are  found  in  the  San  Francisco  Bay 
region  (McCanen  1987b).  Grassland  and 
annual  forb  communities  (serpentine 
bunchgrass  grasslands  and  serpentine 
wildflower  fields)  tend  to  occur  on  level 
ground  or  on  gentle  slopes  with  soils  to 
1  meter  (m)  (3  feet  (ft))  or  more  in  depth. 
Shrub  communities  (Franciscan 
serpentine  coastal  scrub,  mixed 
serpentine  chaparral,  and  Sargent 
cypress  woodlands)  tend  to  occur  on 
steep  rocky  slopes  with  shallow  soils.  In 
some  areas,  soil  development  is 
minimal  and  parent  rock  is  extensively 
exposed.  These  serpentine  barrens 
support  a  distinctive  community 
composed  of  only  a  few  species,  usually 
growing  at  low  densities.  Another 
unique  habitat  on  serpentine  soils 
occurs  near  seasonal  springs  and  seeps, 
which  support  species  requiring  moist 
soil. 

Most  of  the  12  species  in  this  rule 
occur  in  the  serpentine  bunchgrass 
grassland  and  serpentine  wildflower 
field  communities.  Cirsium  fontinale 
var.  fontinale  occurs  in  serpentine  seep 
areas.  Cordylanthus  tenuis  ssp. 
capillaris  and  Ceanothus  ferrisae  occur 
in  chaparral,  as  do  a  few  populations  of 
Hesperolinon  congestum.  Dudleya 
setchellii  and  Streptanthus  albidus  ssp. 
albidus  are  found  on  serpentine  barrens. 
Eriophyllum  latilobum  grows  on 
serpentine-influenced  soil  in  the  coast 
live  oak  woodland  community. 

Serpentine  endemics  may  have 
limited  or  widespread  distributions. 
Some  species  are  restricted  to  a  single 
outcrop;  others  occur  on  serpentine 
soils  within  a  particular  region;  a  few 
species  occur  throughout  almost  the 
entire  range  of  serpentine  soils  in 
California  (Kruckeberg  1984).  Of  the 
taxa  considered  in  this  rule, 
[Cahchortus  tiburonensis)  is  thought  to 
always  have  been  restricted  to  the  single 
outcrop  on  which  it  occurs.  Others, 
including  Cordylanthus  tenuis  ssp. 
capillaris.  Streptanthus  niger, 
Eriophyllum  latilobum.  Dudleya 
setchellii,  and  Streptanthus  albidus  ssp. 
albiduH.  have  a  known  historical  range 


of  only  a  few  miles  or  less.  The  widest 
ranging  species  in  historic  times  was 
Pentachaeta  bellidiflora,  which 
occurred  from  Marin  County  to  Santa 
Cruz  County.  It  is  now  restricted  to  a 
single  population  as  a  result  of  habitat 
destruction. 

The  human  population  of  the  San 
Francisco  Bay  region  has  grown  rapidly 
over  the  last  several  decades.  Urban 
development  (including  highway 
construction)  has  reduced  the  amount  of 
serpentineTiabitat  by  nearly  20  percent 
in  the  past  20  years  (McCarten  1987b). 
The  construction  of  roads,  houses, 
recreational  facilities,  and  waste 
disposal  sites  continues.  The  increasing 
numbers  of  people  also  place  an  ever 
greater  strain  on  undeveloped 
wildlands,  through  activities  such  as 
pedestrian  and  off-road  vehicle  traffic, 
unauthorized  garbage  dumping,  and 
changes  in  the  pattern  of  wildland  fires. 
Serpentine  habitats,  because  of  their 
often  limited  vegetative  cover,  may 
appear  to  the  uninitiated  as  unoccupied 
space,  and  so  they  are  especially  likely 
to  be  subject  to  disturbances. 
Recreational  activities  may  directly 
impact  plants;  or  may  result  in 
increased  erosion  and  facilitate  the 
invasion  of  alien  species  including 
many  introduced  annual  grasses 
common  in  California.  Competition 
with  introduced  species  is  a  serious 
threat  to  serpentine  natives  (McCarten 
1987b).  The  destruction  of  serpentine 
habitats  due  to  urban  development  also 
has  increased  the  fragmentation  of  rare 
plant  populations,  thus,  increasing  the 
risks  of  extinction  due  to  chance  events 
such  as  fire,  pest  or  disease  outbreaks, 
reproductive  failure,  or  other  natural  or 
human-caused  disaster. 

The  land  that  supports  these  12  taxa 
is  owned  by  local.  State,  ond  Federal 
agencies,  parks,  and  private  parties. 

Discussion  of  the  Twelve  Species 

North  Bay  Species 

Cordylanthus  tenuis  ssji.  capillaris 
(Pennell's  bird's-beak)  was  collected  by 
Herbert  Mason  about  3.2  kilometers 
(km)  (2  miles  (mi))  north  of  Occidental 
in  Sonoma  County,  California,  in  1946. 
Francis  Whittier  PeuHell  described  the 
plant  as  Cordylanthus  capillaris  in 
1950,  using  Mason's  specimen  as  the 
type  (Pennell  1950).  Pennell  was  misled 
by  an  erroneous  label  to  think  that  the 
plants  had  been  collected  in  Merced 
County  (Bacigalupi  1966).  which  may 
have  affected  his  treatment  of  the  taxon 
(Chuang  and  Heckard  1986).  Artificial 
hybridization  studies  of  C.  brunneus 
£md  C.  capillaris  (Chuang  and  Heckard 
1975)  showed  a  close  relationship 
between  the  two  plants.  The  name  C. 
brunneus  ssp.  capillaris  was  proposed 
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for  C.  capillaris  by  Chuang  and  Heckard 
(Heckard  1977).  but  was  never  formally 
published.  In  1986.  Chuang  and 
Heckard  published  a  revision  of  the 
genus,  in  which  both  C.  brunneus  and 
C.  capillaris  were  treated  as  subspecies 
of  C.  (enujs  (Chuang  and  Heckard  1986). 
Cordylanthus  tenuis  ssp.  capillaris  is 
a  branching  herbaceous  annual  of  the 
snapdragon  family  (Scrophulariaceae). 
The  plant  grows  30  to  40  centimeters 
(cm)  (12  to  16  inches  (in))  tall,  with 
yellow-green  hairless  herbage  that 
becomes  purplish  with  age.  The  leaves 
are  entire,  or  those  of  the  primary  stem 
three-parted,  and  threadhke.  The  floral 
bracts  are  three-parted  up  to  two-thirds 
of  their  length,  with  fine  marginal  hairs 
on  bracts  and  calyx.  The  tubular  corolla 
IS  1.5  cm  (0.6  in)  long  and  garnet-brown 
laterally,  paler  dorsally.  Each  capsule 
contains  10  to  16  seeds.  The  three-lobed 
outer  bracts  of  Cordylanthus  tenuis  ssp 
capillaris  distinguish  it  from  its  nearest 
relative  (C.  tenuis  ssp.  brunneus)  and 
ft-om  C.  pilosus,  another  Cordylanthus 
found  in  the  area.  A  further 
distinguishing  character  is  that  C. 
pilosus  is  densely  hairy  throughout. 

Cordylanthus  tenuis  ssp.  capillaris  is 
known  only  from  two  locations:  the  type 
locality  in  western  Sonoma  County  and 
a  second  occurrence  a  few  miles  to  the 
west.  A  third  population  may  occur  on 
property  adjacent  to  the  second 
location,  but  permission  for  botanical 
surveys  on  that  property  has  been 
consistently  refused  (Betty  Guggolz. 
Milo  Baker  Chapter.  California  Native 
Plant  Society,  pers.  comm.,  1992).  The 
total  number  of  plants  fluctuates  fi-om 
year  to  year,  as  is  typical  of  annual 
plants.  C.  tenuis  ssp.  capillaris  is 
threatened  with  potential  residential 
development,  garbage  dumping,  and 
roadside  maintenance. 

Cahchortus  tiburonensis  (Tiburon 
mariposa  lily)  was  discovered  in  1971 
by  Robert  West  on  Ring  Mountain  on 
the  Tiburon  Peninsula  in  Marin  County 
California.  Albert  Hill  collected  the  typ^ 
specimen  on  Ring  Mountain  the 
following  year  and  published  the 
description  in  1973  (Hill  1973). 

Cahchortus  tiburonensis  is  a  bulbous 
perennial  of  the  lily  family  (Uliaceae) 
with  a  single  persistent,  basal,  linear- 
oblong  leaf  30  to  60  cm  (1  to  2  ft)  long. 
The  flowering  stem,  about  50  cm  (20  in) 
tall,  is  usually  branched  and  bears  erect 
flowers  in  twos  or  threes  at  the  ends  of 
the  branches.  The  three  petals  and  three 
sepals  are  light  yellow-green  with 
reddish  or  purplish-brown  markings. 
The  capsule  is  triangular  in  cross- 
section  and  about  4  cm  (2  in)  long.  The 
long  slender  hairs  on  the  upper  surface 
and  margins  of  the  petals  and  the  lack 
of  wings  on  the  capsule  distinguish  C. 
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tiburonensis  from  the  other  two 
Calochortus  species  found  on  the 
■Tiburon  Peninsula.  C.  umbellatus  and  C 
luteus. 

Cahchortus  tiburonensis  is  knowTi 
only  from  its  type  locahty.  where  it 
grows  on  rocky  serpentine  slopes  among 
annual  and  perennial  herbs  and  grasses 
The  population,  estimated  at  40.000 
mdividuals  in  1991  (Larry  Serpa,  The 
Nature  Conservancy,  pers.  comm.. 
1992).  occurs  on  land  that  has  been 
owned  and  managed  by  The  Nature 
Conservancy  since  1982.  The 
occurrence  of  this  plant  in  a  single 
populaUon.  its  proximity  to  human 
population  centers,  and  intensive 
development  acUvities  renders  it 
vuhierabie  to  catastrophic  events  such 
as  fire,  disease  or  pest  outbreak,  severe 
drought,  or  other  natural  or  human- 
caused  disasters. 

The  type  specimen  of  Castilleja  affinis 
ssp.  neglecta  (Tiburon  paintbrush)  was 
collected  by  Katherine  Brandegee  in  the 
early  1900s.  The  plant  was  described  by 
Zeile  in  1925  in  Willis  Jepson's  Manual 
of  the  Flowering  Plants  of  California. 
Castilleja  affinis  ssp.  neglecta  is  a 
semi-woody  perennial  of  the 
snapdragon  family  (Scrophulariaceae). 
with  erect,  branched  stems  30  to  60  cm 
(1  to  2  ft)  tall  and  a  sparse  covering  of 
soft,  spreading  hairs.  The  lance-shaped 
eaves  have  one  or  two  pairs  of  narrow 
lobes.  The  conspicuous  floral  bracts  are 
yellowish  and  sometimes  red-tipped; 
the  flowers  are  yellow  to  red  and  18  to 
20  millimeters  (mm)  (0.7  to  0.8  in)  long 
The  simple  (unbranched)  hairs  and  the 
lack  of  glands  below  the  inflorescence 
distinguish  C.  affinis  spp.  neglecta  from 
other  species  of  Castilleja  on  the 
Tiburon  Peninsula  (C.  latifolia  var. 
ruiroand  C.  foliosa]  (Howell  1970). 

Castilleja  affinis  ssp.  neglecta  occurs 
in  serpentine  bunchgrass  communities 
on  north  to  west  facing  slopes.  It  is 
known  from  four  populations  in  Marin 
County,  three  of  which  occur  on  the 
Tiburon  Peninsula,  one  population  in 
Napa  County,  and  one  population  in 
Santa  Clara  County.  The  range  of  this 
plant  is  approximately  50  km  (30  miles) 
from  east  to  west  and  112  km  (70  miles) 
from  north  to  south.  Population  sizes 
are  small,  ranging  from  13  plants  at  a 
location  in  Santa  Clara  County  (Roxanne 
Bittmann,  Cahfomia  Natural  Diversity 
Data  Base.  pers.  comm.,  1993)  to  600 
plants  at  Ring  Mountain  Preserve  on  the 
Tiburon  Peninsula  (Himter  1989a).  A 
total  of  approximately  1,500  plants 
exist.  The  Marin  County  populations  are 
threatened  by  residential  development, 
foot  traffic,  grazing,  and  soil  slumping; 
the  Napa  County  population  is 
threatened  by  gravel  mining  and 
grazing. 


Streptanthus  niger  (Tiburon 
jewelflower)  was  described  by  Edward 
L.  Greene.  frt)m  a  type  specimen  he  had 
collected  at  St.  Hilary's  Church  in  the 
town  of  Tiburon  in  Marin  County 
(Greene  1886a).  Greene  later  redefined 
the  limits  of  Euclisia,  formerly  a 
subgenus  of  Streptanthus.  treating  it  as 
a  genus  in  its  own  right  (Greene  1904). 
S.  niger,  as  a  member  of  the  Euclisia 
group,  was  thus  referred  to  as  E.  niger 
Jepson  (1925)  returned  Euclisia  to 
subsection  status  and  later  authors 
followed  his  treatment.  Mimz  treated  S 
niger  as  a  subspecies  of  S.  glanduhsus 
m  A  California  Flora  (1959),  and  then 
returned  it  to  S.  niger  in  his  supplement 
(1968),  following  Kruckeberg  (1958). 

Streptanthus  niger  is  an  annual  herb 
of  the  mustard  family  (Brassicaceae)  that 
reaches  30  to  60  cm  (1  to  2  ft)  in  height 
The  lower  leaves  are  toothed,  the  upper 
leaves  less  toothed  or  not  at  all.  The 
sepals  are  a  very  dark  purple;  the  petals 
have  a  purple  claw  and  a  white  blade 
with  a  purple  midvein.  The  zig-zag 
inflorescence  pattern  and  the  lack  of 
hairs  distinguish  S.  niger  from  its  near 
relative  S.  glanduhsus. 

Streptanthus  niger  is  found  on 
shallow  rocky  serpentine  soils  on 
southwest-facing  slopes  on  the  Tiburon 
Peninsula  of  Marin  County.  Two 
populations  are  known  &x>m  the 
southern  end  of  the  peninsula  where 
they  occur  within  3  km  (2  miles)  of  one 
another.  Populations  number  from  50  to 
2,000  plants  (Hunter  1989b,  Andrew 
Allen,  Belvedere-Tiburon  Landmarks 
Society,  in  lift.,  1991).  The  plant  is 
threatened  by  residential  development, 
foot  traffic,  and  road  construction. 


Central  Bay  Species 

The  type  specim.en  of  ChrkJa 
franciscana  (Presidio  clarkia)  was 
collected  by  Peter  Raven  in  1956.  C. 
franciscana  was  described  by  Harlan 
Lewis  and  Peter  Raven  (1958). 

Clarkia  franciscana  is  a  slender,  erect, 
herbaceous  aimual  of  the  evening- 
primrose  family  (Onagraceae),  40  cm  (16 
in)  tall  with  few.  very  small,  and  narrow 
leaves.  The  lavender-pink  petals  have  a 
lighter  basal  portion  and  a  reddish- 
purple  basal  spot.  The  slender  capsule 
is  2  to  4  cm  (1  to  2  in)  long.  C. 
franciscana  can  be  distinguished  from 
C.  rubicunda.  a  related  species  that  may 
occur  in  the  same  area,  by  its  petals  that 
have  irregular  teeth  on  the  apical 
margin.  C.  rubicunda  has  petals  that  are 
rounded  at  the  apex. 

Clarkia  franciscana  is  restricted  to 
serpentine  soils  in  grassland 
communities  in  San  Francisco  and 
Alameda  Counties.  Two  populations  are 
known  bom  the  Presidio  in  San 
Francisco.  Three  populations  are  known 
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from  the  Oakland  Hills  in  Alameda 
County,  27  km  (17  mi)  east  of  San 
Francisco,  all  within  1.0  km  (0.6  mi)  of 
each  other.  A  fourth  population  in  the 
Oakland  Hills  was  reported  in  1988 
(California  Department  of  Fish  and 
Game.  Natural  Diversity  Data  Base)  but 
could  not  be  relocated  during  a  search 
conducted  in  1991  (David  Bigham.  East 
Bay  Chapter.  California  Native  Plant 
Society,  in  lift.,  1991).  Population  sizes 
fluctuate  greatly;  the  upper  limit  to  the 
total  numbers  of  plants  reported  in 
recent  years  is  approximately  8,000 
plants.  The  first  of  the  Alameda  County 
populations  was  discovered  in  1980  at 
the  Redwood  Regional  Park.  Because 
this  discovery  occurred  so  long  after  the 
original  discovery  of  the  plant  and 
because  this  population  was  relatively 
far  from  the  previously  known 
population  at  the  Presidio,  it  was 
suggested  that  this  population  might  not 
be  a  natural  occurrence.  This  suggestion 
gained  credence  because  seed  collected 
from  the  type  location  in  1964  had  been 
sown  in  the  East  Bay  Regional  Parks 
Tilden  Botanic  Garden  and  plants  had 
grown  there  for  several  years  (Roof 
1971).  Seed  collected  from  plants  at  the 
botanic  garden  had  been  sown  in  several 
sites  at  the  Presidio  in  1972  (Roof  1972). 
It  was  thought  that  seed  might  also  have 
been  sown  at  Redwood  Regional  Park  in 
Alameda  County.  However,  an 
electrophoretic  comparison  of  the  San 
Francisco  and  Alameda  populations 
"strongly  suggests  that  the  Oakland 
Hills  population  did  not  originate  by 
seed  transfer  from  San  Francisco  and  it 
must  be  regarded  as  indigenous  to  its 
present  locality"  (Gottlieb  and  Edwards 
1992).  C.  franciscana  is  threatened  by 
potential  development,  roadside 
maintenance,  foot  traffic,  mowing, 
competition  from  alien  plants,  and 
shade  from  native  and  introduced 
shrubs  and  trees. 

Cirsiuw  fontinale  var.  fontinale 
(fountain  thistle)  was  first  described  as 
Cnicus  fontinalis  (Greene  1886b).  In 
1892,  Greene  reassigned  the  plant  to  the 
genus  Carduus  (Greene  1892).  Willis 
Jepson,  in  his  Flora  of  Western  Middle 
California  (1901),  put  the  taxon  in  the 
genus  Cirsium.  In  1938,  John  Thomas 
Howell  described  a  close  relative  of  the 
fountain  thistle,  Cirsium  fontinale  var. 
obispoense  (Chorro  Creek  bog  thistle) 
(Howell  1938).  According  to  the  rules 
for  botanical  nomenclature,  when  a  new 
variety  is  described  in  a  species  not 
previously  divided  into  infraspecific 
taxa,  a  "type"  variety  is  automatically 
created.  In  this  case,  the  type  variety  is 
C.  fontinale  var.  fontinale. 

Cirsium  fontinale  var.  fontinale  is  an 
herbaceous  perennial  of  the  aster  family 
(Asteraceae)  with  several  stout,  erect 


reddish  stems  30  to  60  cm  (1  to  2  ft) 
high.  The  basal  leaves  are  10  to  20  cm 
(4  to  8  in)  long  with  spine-tipped  lobes: 
the  leaves  on  the  stems  are  smaller.  The 
flowers  are  dull  white  to  pinkish, 
becoming  brown  with  age.  The  egg- 
shaped,  recurved  bracts  beneath  the 
flower  head  distinguish  C.  fontinale  var. 
fontinale  from  the  most  similar  thistle  in 
the  area,  brownie  thistle  (C. 
quercetorum).  The  nearest  relative  of  C. 
fontinale  var.  fontinale  is  C.  fontinale 
var.  obispoense,  found  further  south  in 
San  Luis  Obispo  County. 

Cirsium  fontinale  var.  fontinale  is 
restricted  to  perpetually  moist  clay 
openings  in  riparian  or  serpentine 
chaparral.  Historically,  this  plant 
occurred  in  both  San  Mateo  and  Santa 
Clara  Counties,  but  it  is  now  found  in 
only  three  locations  in  San  Mateo 
County.  One  population  of  1,000  to 
2.800  plants  occurs  east  of  Crystal 
Springs  Reservoir,  on  both  sides  of 
Interstate  280.  A  second  population  of 
100  to  200  plants  occurs  10  km  (6  miles) 
to  the  south  in  the  "Triangle  area,"  a 
triangular  piece  of  land  west  of 
Edgewood  County  Park  that  is  bounded 
by  Interstate  280  to  the  east,  Edgewood 
Road  on  the  north,  and  Canada  Road  on 
the  west.  A  single  plant  was  found  in 
Edgewood  County  Park  in  1987.  In 
1992,  only  one  plant  remained  in  this 
location  (Susaja  Sommers,  Santa  Clara 
Valley  Chapter,  California  Native  Plant 
Society,  pers.  comm.,  1992).  The  taxon 
is  threatened  by  proposed  recreational 
development,  competition  with  alien 
plant  species,  garbage  diunping,  and 
roadside  maintenance. 

Ehophyllum  latilobum  (San  Mateo 
woolly  sunflower)  was  first  collected  by 
Elmer  in  1903.  The  type  specimen  was 
collected  by  A. A.  Heller  in  1907.  The 
plant  was  described  by  Per  Axel 
Rydt)erg  (1915).  E.  latilobum  is  believed 
to  have  originated  as  a  hybrid  between 
E.  confertiflorum  and  E.  lanatum  var. 
arachnoideum  (Munz  1959,  John 
Mooring,  Santa  Clara  University,  pers. 
comm..  1992). 

Eriophyllum  latilobum  is  a  bushv 
perennial  of  the  aster  family 
(Asteraceae)  with  leafy  stems  30  to  40 
cm  (12  to  16  in)  high.  The  upper 
surfaces  of  the  deeply  three-cleft  leaves 
are  a  smooth  dark  green  and  the  lower 
surfaces  are  covered  with  densely 
interwoven  white  hairs.  The  golden 
flower  heads  are  borne  in  loose  clusters. 
E.  latilobum  differs  from  E. 
confertiflorum  in  having  eight  ray 
flowers  rather  than  five,  larger  flower 
heads,  and  a  more  open  inflorescence. 
E.  lanatum  var.  arachnoideum  differs 
from  the  other  two  species  in  having  13 
ray  flowers  and  shallowly  cleft  leaves. 


Eriophyllum  latilobum  is  found  in 
shaded  moist  sites  on  steep  grassy  or 
sparsely  wooded  slopes  of  serpentine- 
influenced  soil.  The  single  remaining 
occurrence  of  E.  latilobum  consists  of  a 
few  hundred  plants  scattered  along  4 
km  (2.5  miles)  of  Crystal  Springs  Road 
in  San  Mateo  County.  These 
subpopulations  are  probably  the 
fragments  of  a  once-continuous 
population.  E.  latilobum  has  also  been 
reported  from  southern  San  Mateo 
County,  on  Pescadero  Road  southwest  of 
La  Honda,  but  this  report  is  most  likely 
erroneous.  At  least  one  of  the  specimens 
collected  at  this  site  (in  1929)  is  actually 
E.  confertiflorum  (Barry  Prigge, 
University  of  California,  Los  Angeles 
herbarium,  pers.  comm.,  1992),  and 
searches  in  recent  years  have  found  only 
E.  confertiflorum  (Toni  Corelli,  Santa 
Clara  Valley  Chapter,  California  Native 
Plant  Society,  pers.  comm.,  1992).  The 
plant  is  threatened  by  erosion  and  soil 
slippage,  road  maintenance,  garbage 
dumping,  and  recreational 
development. 

Henry  Nicholas  Bolander  collected 
the  type  specimen  of  Hesperolinon 
congestum  (Marin  dwarf-flax)  in  1863  in 
Marin  County,  while  working  on  the 
State  ecological  Survey.  Asa  Gray 
described  the  new  species  as  Linum 
congestum,  including  it  in  the  section 
Hesperolinon  that  he  described  in  the 
same  paper  (Gray  1865).  J.K.  Small 
(1907)  established  Hesperolinon  as  a 
distinct  genus  in  1907.  Jepson  (1925) 
treated  Hesperolinon  as  a  section  of  the 
genus  Linum  and  treated  H.  congestum 
as  a  subspecies  of  L.  californicum.  Helen 
K.  Sharsmith  (1961)  conducted  an 
extensive  study  of  Hesperolinon  and 
concluded  that  it  definitely  warrants 
distinction  as  a  separate  genus.  She  also 
returned  H.  congestum  to  the  status  of 
a  species. 

Hesperolinon  congestum  is  an 
herbaceous  annual  of  the  flax  family 
(Linaceae)  with  slender,  threadlike 
stems,  10  to  40  cm  (4  to  16  in)  tall.  The 
leaves  are  linear.  The  flowers  are  borne 
in  congested  clusters;  the  pedicels  are 
0.2  to  2  mm  (.01  to  .08  in)  long.  The 
sepals  are  hairy  and  the  five  petals  are 
rose  to  whitish.  The  anthers  are  deep 
pink  to  purple;  this  character  helps 
distinguish  H.  congestum  from  H. 
californicum,  found  in  the  same 
geographic  area,  which  has  white  to  rose 
anthers,  as  well  as  hairless  sepals.  Two 
other  species  that  are  found  in  the  same 
region  are  H.  micranthum  and  H. 
spergulinum.  They  differ  from  H. 
congestum  in  having  hairless  sepals  and 
a  long,  open  inflorescence,  with 
pedicels  2  to  25  mm  (.08  to  1  in)  long. 

Hesperolinon  congestum  is  endemic 
to  serpentine  soils  from  Marin  County 


south  to  San  Mateo  County,  a  range  of 
80  km  (50  miles).  Two  populations  are 
found  in  serpentine  chaparral;  the 
others  occur  in  serpentine  bunchgrass 
habitat.  Six  populations  are  known  from 
Marin  County,  one  from  San  Francisco 
County,  and  seven  from  San  Mateo 
County.  Populations  fluctuate  in  size 
from  hundreds  to  thousands  of  plants 
(Robison  and  Morey  1992a).  The  species 
is  threatened  with  residential  and 
recreational  development,  foot  traffic, 
and  competition  with  aUen  species. 

Pentachaeta  hellidiflora  (white-rayed 
pentachaeta)  was  first  collected  in 
1853-54  near  Corte  Madera  by  John 
Milton  Bigelow,  surgeon  and  botanist 
for  a  railway  route  exploration  (Van 
Horn  1973).  The  plant  was  described  as 
P.  hellidiflora  (Greene  1885).  Keck 
(1958)  transferred  the  entire  genus  to 
Chaetopappa.  Van  Horn  (1973)  studied 
Chaetopnppa  and  Pentachaeta  and 
concluded  that  the  two  genera  are  not 
closely  related.  Based  on  differences  in 
floral  and  vegetative  morphology  and 
chromosome  number,  Van  Horn 
reinstated  the  genus  Pentachaeta. 

Pentachaeta  hellidiflora  is  a  small 
annual  plant  of  the  aster  family 
(Asteraceae)  with  one  or  a  few  branches 
that  bear  narrow,  linear  leaves.  Each 
flower  head  has  numerous  yellow  disk 
florets  and  5  to  16  white  to  purplish  ray 
florets.  The  fruits  are  tawny,  coarse- 
haired  achenes  (dry  one-seeded  fruits). 
Related  species  in  the  San  Francisco 
Bay  area  (P.  exilis  ssp.  exilis  and  P. 
alsinoides)  differ  from  P.  hellidiflora  in 
that  they  have  no  ray  flowers. 

Pentachaeta  hellidiflora  is  known 
only  from  one  location,  in  a  serpentine 
bunchgrass  community  in  San  Mateo 
County.  Historically,  P.  hellidiflora  was 
known  from  at  least  nine  sites  in  Marin. 
San  Mateo,  and  Santa  Cruz  Counties. 
The  other  populations  have  been 
destroyed  by  urbanization,  off-road 
vehicles,  or  highway  construction  over 
the  past  50  years  (Robison  and  Morey 
1992b).  As  is  common  among  annual 
plants,  the  size  of  this  population 
fluctuates  dramatically  from  year  to 
year.  Numbers  have  ranged  from  10,000 
to  just  under  100  million  in  the  last  10 
years,  with  about  1.5  million  plants 
growing  in  each  of  die  last  2  years  (Zoe 
Chandik,  Santa  Clara  Valley  Chapter. 
California  Native  Plant  Society,  pers. 
comm.,  1992).  The  species  is  threatened 
by  recreational  development. 

South  Bay  Species 

Ceanothus  ferrisae  (coyote  ceanothus) 
was  collected  in  1917  byLeRoy  Abrams. 
professor  of  botany  at  Stanford 
University,  on  Madrone  Springs  Road 
above  Coyote  Creek,  in  Santa  Clara 
County.  The  species  was  described  in 


1933  by  Howard  E.  McMinn  (McMinn 
1933),  professor  of  botany  at  Mills 
College  and  author  of  An  Illustrated 
Manual  of  California  Shrubs. 

Ceanothus  ferrisae  is  an  erect 
evergreen  shrub  of  the  buckthorn  family 
(Rhamnaceae)  that  grows  1  to  2  m  (3  to 
6  ft)  high,  with  long  stiff  divergent 
branches.  Its  round  leaves  are  dark 
green  and  hairless  on  the  upper  surface 
and  lighter  green  with  minute  hairs 
below.  The  leaf  margins  have  short  teeth 
or  sometimes  no  teeth  at  all;  the  leaf 
base  is  abruptly  tapering  or  rounded. 
The  small  white  flowers  are  borne  in 
clusters  1.3  to  2.5  cm  (0.5  to  1  in)  long. 
The  seed  capsules  are  7  to  9  mm  (.3  to 
•35  in)  in  width  and  have  three 
conspicuous  apical  horns.  The  related 
C.  cuneatus  has  entire  leaves  with 
wedge-shaped  (not  rounded)  bases  and 
seed  capsules  only  5  to  6  mm  (0.2  in) 
wide. 

Ceanothus  ferrisae  grows  on  dry 
slopes  in  serpentine  chaparral.  It  is 
known  from  only  three  locations,  all 
within  6  km  (4  miles)  of  each  odier,  in 
Santa  Clara  County.  Fewer  than  6,000 
plants  are  known  to  exist.  It  was  thought 
at  one  time  to  occur  in  both  San  .Mateo 
and  Santa  Cruz  Counties  as  well,  but 
these  reports  have  been  found  to  be 
erroneous  (CorelH  1991).  The  existing 
populations  are  threatened  by 
residential  and  recreational 
development,  unauthorized  dumping, 
and  lack  of  natural  recruitment. 
The  type  specimen  of  Dudleva 
setchellii  (Santa  Clara  Valley  dudleya) 
was  collected  by  Willis  L.  Jepson  in 
1896  on  Tulare  Hill  in  Santa  Clara 
County.  He  described  it  as  Cotyledon 
laxa  var.  setchellii  (Jepson  1901).  At  the 
same  time,  he  described  Cotyledon 
caespitosa  var.  paniculata,  which  he 
had  collected  from  Morrison  Canyon 
near  what  is  now  Fremont.  Britton  and 
Rose  (1903)  elevated  both  taxa  to  full 
species  and  transferred  them  to  the 
newly-created  genus  Dudleva. 
Subsequently,  Dudleya  setchellii  was 
variously  treated  as  Cotyledon  setchellii 
(Fedde  1904),  Echeveria  setchellii 
(Nelson  and  Macbride  1913),  and  E. 
laxa  var.  setchellii  (Jepson  1936).  Reid 
Moran  (1959)  combined  the  material 
referred  to  as  D.  setchellii  and  D. 
paniculata  in  D.  cymosa  ssp.  setchellii. 
Kei  Nakai  (1987)  separated  the  two 
entities  into  D.  cymosa  ssp.  paniculata 
and  D.  cymosa  ssp.  setchellii  on  the 
basis  of  leaf  shape,  inflorescence 
branching  patterns,  and  pedicel  length. 
According  to  Jim  Bartel  (U.S.  Fish  and 
Wildlife  Service,  pers.  comm.,  1992),  D. 
setchellii  should  not  be  placed  within  D. 
cymosa  and  is,  in  fact,  intermediate  to 
D.  cymosa  and  D.  abramsii.  His 
treatment  oi  Dudleya  retains  Nakais  /). 


cymosa  ssp.  paniculata  and  resurrects 
Britton  and  Rose's  D.  setchellii  for  die 
Santa  Clara  Valley  dudleya  (Bartel 
1993). 

Dudleya  setchellii  is  a  low-growing 
perennial  of  the  stonecrop  family 
(Crassulaceae)  widi  fleshy,  glabrous 
leaves.  The  oblong  to  triangular,  sHghtly 
glaucous  leaves  are  3  to  8  cm  (1  to  3  in) 
long  and  7  to  15  mm  (0.3  to  0.6  in)  wide. 
Two  or  three  flowering  stems  ascend  to 
heights  of  5  to  20  cm  (2  to  8  in)  in  mid 
to  late  spring.  The  pale  yellow  petals  are 
8  to  13  mm  (0.3  to  0.5  in)  long.  There 
are  two  related  species  in  the  area.  D. 
cymosa  ssp.  cymosa  has  bright  yellow  to 
red  petals  rather  than  pale  yellow  and 
is.  therefore,  easily  distinguished  from 
D.  setchellii  with  its  pale  yellow 
flowers.  D.  cymosa  ssp.  paniculata  can 
be  distinguished  from  D.  setchellii  by  its 
oblong  to  oblanceolate  leaves  (in 
contrast  to  the  oblong-triangular  leaves 
of  D.  setchellii],  its  greater  degree  of 
rebranching  of  the  inflorescence 
branches,  and  its  longer  pedicels. 

Dudleya  setchellii  is  restricted  to 
rocky  outcrops  within  serpentine 
grasslands  in  Santa  Clara  County.  It  is 
found  only  in  the  Coyote  Valley  area, 
from  San  Jose  south  about  30  km  (20 
miles)  to  San  Martin,  at  elevations  of 
100  to  300  m  (300  to  900  ft).  D.  cymosa 
ssp.  paniculata  ranges  from  Contra 
Costa  County  to  Fresno  and  Monterey 
Counties;  the  reports  of  Moran  s 
combination  D.  cymosa  ssp.  setchellii 
from  Alameda,  ConU-a  Costa,  and  San 
Benito  Counties  (Munz  1959,  Olson  and 
Lake  1991)  reflect  the  distribution  of  D. 
cymosa  ssp.  paniculata  and  do  not  refer 
to  D.  setchellii,  as  now  recognized. 
Fourteen  sites  and  a  total  of 
approximately  33.000  plants  are  known 
to  exist.  The  plant  is  threatened  by 
development,  unauthorized  dumping, 
and  off-road  vehicles. 

Streptanthus  albidus  ssp.  albidus 
(Metcalf  Canyon  jewelflower)  was  first 
collected  in  1887  by  Volney  Rattan,  a 
botany  teacher  and  author  of  an  early 
California  flora,  from  hillsides  a  few 
miles  south  of  San  Jose.  Edward  Greene 
described  S.  albidus  ssp  albidus  in 
1887  (Greene  1887);  later  he  redefined 
the  limits  of  Euclisia,  formerly  a 
subgenus  of  Streptanthus,  treating  it  as 
a  genus  in  its  own  right  (Greene  1904). 
S.  albidus  ssp.  albidus,  as  a  member  of 
the  Euclisia  group,  was  included  in  this 
change.  Jepson  (1925)  returned  Euclisia 
to  subsection  status,  and  later  authors 
followed  his  treatment.  Jepson  (1925) 
also  treated  S.  albidus  ssp.  albidus  as  a 
subspecies  of  S.  glandulosus. 
Kruckeberg  published  a  revision  of  the 
Streptanthus  glandulosus  complex  in 
<vhich  he  recognized  the  close 
relationships  among  S.  glandulosus.  S. 
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albidus.  and  S.  niger  (Knickeberg  1958). 
In  this  paper,  he  notes  that  the  "sharp 
genetic  discontinuity  between  S.  albidus 
and  all  other  populations,  coupled  with 
the  morphological  distinctness  and 
regional  restriction  of  S.  albidus, 
warrant  the  restoration  of  this  Creeneian 
species."  He  recognized  two  subspecies: 
S.  albidus  ssp.  albidus  and  5.  albidus 
ssp.  pemmoenus  (Kruckeberg  1958). 

Streptanthus  albidus  ssp.  albidus  is 
an  annual  herb  of  the  mustard  family 
(Brassicaceae)  that  reaches  up  to  1  m  (3 
ft)  in  height.  It  has  bristly  hairs  at  the 
base  and  pale  green,  strongly  glaucous 
stem  and  leaves.  The  flowers  are  borne 
in  leafless  terminal  racemes.  The  upper 
three  of  the  white  to  yellow  to  whitish- 
green  sepals  are  fused  with  the  lower 
(fourth)  sepal  free  and  spreading.  The 
four  petals,  8  to  11  mm  (.3  to  .4  in)  long, 
are  whitish  with  Hght  purple  veins.  The 
erect  flattened  pods  are  3  to  8  cm  (1  to 
3  in)  long.  The  only  Streptanthus 
species  likely  to  co-occur  with  S. 
albidus  ssp.  albidus  is  its  close  relative 
Streptanthus  albidus  ssp.  peramoenus. 
S.  albidus  ssp.  peramoenus  is 
distinguished  by  its  dark  purple  sepals 

Streptanthus  albidus  ssp.  albidus 
always  has  been  rare.  It  is  endemic  to 
serpentine  outcrops  with  little  soil 
development.  It  can  be  locally  abundant 
but  its  range  is  limited,  extending  less 
than  30  km  (20  miles)  from  San  Jose 
south  to  Anderson  Lake,  which  lies 
northeast  of  Morgan  Hill.  Furthermore, 
the  serpentine  outcrops  on  which  S. 
albidus  ssp.  albidus  occurs  are  patchily 
distributed  and  comprise  only  a  small 
percentage  of  the  area  within  its  range. 
Nine  populations  and  a  total  of  20.000 
to  25,000  plants  have  been  recorded 
(McCarten  1992b).  The  plant  is 
threatened  by  urbanization  and  off-road 
vehicles. 

Previous  Federal  Action 

Federal  government  actions  on  the  12 
plants  began  as  a  result  of  section  12  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (Act),  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct  in  the  United 
States.  This  report,  designated  as  House 
Document  No.  94-51,  was  presented  to 
Congress  on  January  9. 1975.  and 
included  Cordylanihus  tenuis  ssp. 
capillaris  (listed  as  Cordylanthus 
brunneus  ssp.  capillaris],  Calochortus 
tiburonensis,  Ceanothus  fenisae. 
Cirsium  fontinale  var.  fontinale.  Clarkia 
franciscana.  Hesperolinon  congestum. 
Streptanthus  albidus  ssp.  albidus.  and 
Streptanthus  niger  as  endangered 
species  and  Castilleja  neglecta  (now 
known  as  Castilleja  affinis  ssp.  neglecta) 


and  Eriophyllum  latilobum  as 
threatened  taxa.  The  Swvice  published 
a  notice  in  the  July  1, 1975,  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  report  of  the  Smithsonian 
Institution  as  a  petition  within  the 
context  of  section  4(c)(2)  (petition 
provisions  are  now  found  in  section 
4(b)(3)  of  the  Act)  and  its  intention 
thereby  to  review  the  status  of  the  plant 
taxa  named  therein.  The  above  10  taxa 
were  included  in  the  July  1. 1975. 
notice.  As  a  result  of  that  review,  on 
June  16.  1976,  the  Service  published  a 
proposal  in  the  Federal  Register  (41  FR 
24523)  to  determine  approximately 
1,700  vascular  plant  species  to  be 
endangered  species  pursuant  to  section 
4  of  the  Act.  The  list  of  1.700  plant  taxa 
was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No.  94- 
51  and  the  July  1.  1975.  Federal 
Register  publication.  Calochortus 
tiburonensis,  Ceanothus  ferrisae. 
Cirsium  fontinale  var.  fontinale,  Clarkia 
franciscana,  Cordylanthus  tenuis  ssp. 
capillaris  (listed  as  Cordylanthus 
brunneus  ssp.  capillaris).  Hesperolinon 
congestum,  Streptanthus  albidus  ssp. 
albidus.  and  Streptanthus  niger  were 
included  in  the  June  16,  1976.  Federal 
Register  document. 

General  comments  received  in 
response  to  the  1976  proposal  were 
summarized  in  an  April  26. 1978. 
Federal  Register  pubUcation  (43  FR 
17909).  The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  In  the  December  10, 
1979,  Federal  Register  (44  FR  70796). 
the  Service  published  a  notice  of 
withdrawal  of  the  June  16.  1976. 
proposal,  along  with  four  other 
proposals  that  had  expired. 

Tne  Service  published  an  updated 
notice  of  review  for  plants  on  December 
15,  1980  (45  FR  82480).  This  notice 
included  Calochortus  tiburonensis, 
Castilleja  neglecta.  Ceanothus  ferrisae. 
Cirsium  fontinale  var.  fontinale.  Clarkia 
franciscana.  Cordylanthus  tenuis  ssp 
capillaris.  Hesperolinon  congestum. 
Pentachaeta  bellidiflora.  Streptanthus 
albidus  ssp.  albidus.  and  Streptanthus 
niger  as  category-1  candidates  for 
Federal  listing  and  Eriophyllum 
latilobum  as  a  category-2  candidate. 
Category-1  taxa  are  those  for  which  the 
Service  has  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of 
listing  proposals.  Category-2  taxa  are 
those  for  which  data  in  the  Service's 
possession  indicate  listing  is  possibly 


appropriate,  but  for  which  substantial 
data  on  biological  vulnerability  and 
threats  are  not  currently  known  or  on 
file  to  support  proposed  rules.  On 
November  28. 1983.  the  Service 
published  in  the  Federal  Register  a 
supplement  to  the  Notice  of  Review  (48 
FR  39526).  This  supplement  changed 
Ceanothus  fenisae.  Cirsium  fontinale 
var.  fontinale.  Pentachaeta  bellidiflora. 
and  Streptanthus  albidus  ssp.  albidus 
from  category-1  to  category-2 
candidates. 

The  plant  notice  was  again  revised  on 
September  27. 1985  (50  FR  39526). 
Calochortus  tiburonensis.  Castilleja 
neglecta.  Clarkia  franciscana. 
Eriophyllum  latilobum,  Hesperolinon 
congestum.  and  Streptanthus  niger  were 
included  as  category-1  candidates: 
Ceanothus  ferrisae,  Cirsium  fontinale 
var.  fontinale.  Cordylanthus  tenuis  ssp. 
capillaris.  Pentachaeta  bellidiflora,  and 
Streptanthus  albidus  ssp.  albidus  were 
included  as  category-2  candidates. 
Another  revision  of  the  plant  notice  was 
published  on  February  21.  1990  (55  FR 
6184).  In  this  revision.  Castilleja 
neglecta.  Ceanothus  ferrisae.  Cirsium 
fontinale  var.  fontinale.  Clarkia 
franciscana.  Cordylanthus  tenuis  ssp. 
capillaris.  Dudleya  setchellii, 
Eriophyllum  latilobum,  Hesperolinon 
congestum.  Streptanthus  albidus  ssp. 
albidus.  and  Streptanthus  niger  were 
included  as  category-1  candidates: 
Calochortus  tiburonensis  and 
Pentachaeta  bellidiflora  were  included 
as  catcgory-2  candidates.  Since  the 
publication  of  that  notice,  additional 
information  was  received  on 
Pentachaeta  bellidiflora  that  elevated  it 
to  category-1  status.  The  Service  also  re- 
evaluated the  information  available  for 
Calochortus  tiburonensis  and  elevated  it 
to  category  1-status.  The  Service, 
therefore,  determines  that  sufficient 
information  is  now  available  to  support 
the  listing  of  these  two  specitis. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  certain  findings 
on  pending  petitions  within  12  months 
of  their  receipt.  Section  2(b)(1)  further 
requires  that  all  petitions  pending  on 
October  13,  1982,  be  treated  as  having 
been  newly  submitted  on  that  date.  That 
was  the  case  for  Calochortus 
tiburonensis.  Ceanothus  ferrisae. 
Cirsium  fontinale  var.  fontinale.  Clarkia 
franciscana,  Cordylanthus  tenuis  ssp. 
capillaris,  Hesperolinon  congestum. 
Streptanthus  albidus  ssp.  albidus. 
Streptanthus  niger.  Castilleja  neglecta. 
and  Eriophyllum  latilobum,  because  the 
1975  Smithsonian  report  had  been 
accepted  as  a  petition.  On  October  13. 
1982,  the  Service  found  that  the 
petitioned  listing  of  these  species  was 
warranted,  but  precluded  by  other 


pending  listing  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act; 
notification  of  this  finding  was 
published  on  January  20,  1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(c)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of  1984 
through  1991.  There  are  no  pending 
petitions  for  Pentachaeta  bellidiflora  or 
Dudleya  setcheWi. 

A  proposed  rule  to  list  Castilleja 
neglecta.  Ceanothus  ferrisae.  Cirsium 
fontinale  var.  fontinale.  Clarkia 
franciscana,  Cordylanthus  tenuis  ssp. 
capillaris.  Dudleya  setchellii. 
Eriophyllum  latilobum,  Pentachaeta 
bellidijlora.  Streptanthus  albidus  ssp. 
albidus,  ajid  Streptanthus  niger  as 
endangered  and  Calochortus 
tiburonensis  and  Hesperolinon 
congestum  as  threatened  was  published 
in  the  Federal  Register  on  December  14 
1992  (57  FR  59053).  This  proposal  was  ' 
based  primarily  on  information 
supplied  by  reports  from  the  Natural 
Diversity  Data  Base  and  observations  by 
botanists. 


Summary  of  Comments  and 
Recommendations 

In  the  December  14.  1992.  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule.  The  public 
comment  period  ended  on  February  12. 
1993.  Appropriate  State  agencies, 
county  and  city  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  Newspaper 
notices  were  published  in  The  Napa 
Register  on  January  5,  1993,  the 
Oakland  Tribune,  January  2.  1993,  San 
Jose  Mercury  News,  January  3,  1993. 
San  Francisco  Chronicle,  December  31. 
1992,  and  Santa  Rosa  Press  Democrat, 
no  date  recorded,  which  invited  general 
public  comment.  No  public  hearing  was 
requested  or  held. 

Fifteen  written  comments  were 
received  from  14  individuals.  Among 
the  11  commenters  supporting  the 
listing  were  The  California  Native  Plant 
Society,  Sierra  Club,  and  Missouri  ' 
Botanic  Garden.  Three  comments  were 

neutral.  One  commenter  opposed  the 
listing  of  one  species.  Several 
commenters  provided  detailed 
information  on  the  location  and  size  of 
newly  recorded  populations  and  the 
condition  of  previously  recorded 
populations.  This  data  has  been 
incorporated  into  this  rule.  The 
opposing  comment  and  other  comments 
questioning  the  rule  have  been 
organized  into  specific  issues.  These 


issues  and  the  Service's  response  to 
each  are  summarized  as  follows: 

Issue  1.  One  commenter  stated  that 
the  serpentine  soils  in  the  Santa  Clara 
Valley  between  the  City  of  San  Jose  and 
Anderson  Lake  have  not  been 
adequately  surveyed  for  Dudleva 
setchellii;  therefore,  the  current  level  of 
knowledge  does  not  warrant  listing  of 
this  species  as  endangered. 

Service  Response:  The  Santa  Clara 
Valley  is  the  only  known  habitat  for  this 
edaphically  restricted  species,  first 
collected  on  Tulare  Hill  in  1896.  Many 
surveys  have  been  done  in  this  area, 
particularly  in  recent  years 
(Entomological  Consulting  Services 
1990;  City  of  San  Jose  1991;  City  of  San 
Jose  1992;  CH^M  Hill  1992;  City  of  San 
Jose  1993).  The  Service  uses  the  best 
information  available  at  the  time  of 
listing  to  make  the  determination  of 
endangered  status.  Current  information 
indicates  that  the  majority  of  known 
populations  are  located  on  private  land 
and  are  threatened  imminently  with 
urbanization.  Three  proposed  projects, 
which  include  residential  development, 
a  school,  a  church,  roads,  and  a  golf 
course,  in  the  Santa  Clara  Valley  are 
planned  to  be  built  on  sites  containing 
populations  of  Dudleya  setchellii. 
Although  more  populations  of  this 
species  may  be  discovered,  the  amount 
of  remaining  suitable  habitat  is  limited 
and  close  to  rapidly  e.xpanding  urban 
areas.  Santa  Clara  County,  which 
contains  the  Santa  Clara  Valley  from 
San  Jose  south  to  Anderson  Lake,  grew 
by  1.5  percent  from  1991  to  1992  and  is 
predicted  to  grow  by  12.0  percent  by 
year  2000  (Calif.  Dept.  of  Finance  1992). 
Any  newly  found  sites,  therefore,  likely 
will  be  subject  to  the  same  threats  as 
known  populations.  In  support  of  the 
contention  that  unrecorded  populations 
of  D.  setchellii  exist  in  the  Valley,  the 
commenter  included  a  list  of  11  new 
populations  that  he  had  submitted  for 
addition  to  the  CNPS  rare  plant 
inventory.  Only  two  of  these  sites  have 
been  accepted  by  CNPS  as  new 
populations  (R.  Bittmann,  pers.  comm., 
1993).  In  addition,  the  largest  of  the 
sites  noted  by  the  commenter  is  an 
extension  of  a  previously  known 
population  and  is  threatened  by  the 
proposed  Cerro  Plata  Residential  and 
Golf  Course  Project  (CNDDB  1993.  City 
ofSan  Jose  1993). 

Issue  2.  The  Director  of  Public  Works. 
County  of  San  Mateo,  voiced  a  concern 
that  the  responsibility  of  maintaining 
roads  for  the  well  being  and  safety  of 
citizens  may  be  in  conflict  with  the  Act 
when  road  crews  remove  soil  and  debris 
containing  plants  and  seeds  of 
Eriophyllum  latilobum. 


Sen'ice  Response:  Acts  prohibited 
under  section  9(a)(2)(B)  of  the  Act  are 
described  in  detail  in  Available 
Conservation  Measures.  The  Service  is 
concerned  over  the  loss  of  this  species 
during  regular  road  maintenance  and 
continuing  soil  slippage  that  results  in 
plant  loss;  however,  removal  from 
roadways  of  debris  containing  E. 
latilobum  plants  or  seeds  that  has  fallen 
by  natural  causes  into  the  roadway  is 
not  a  violation  of  the  Act. 


Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Castilleja  affinis  (Hook  and  Am.) 
ssp.  neglecta  (Zeile)  Chuang  and  Heck. 
(Tiburon  paintbrush),  Ceanothus 
ferrisae  McMinn  (coyote  ceanothus), 
Cirsium  fontinale  Jeps.  var.  fontinale 
(fountain  thistle).  Clarkia  franciscana 
Lewis  ar.d  Raven  (Presidio  clarkia), 
Cordylanthus  tenuis  Cray  ssp.  capillaris 
(Penn.)  Chuang  and  Heck.  (Pennell's 
bird's-beak).  Dudleya  setchellii  (Santa 
Clara  Valley  dudleya),  Eriophyllum 
latilobum  Rydb.  (San  Mateo  woolly 
sunflower),  Pentachaeta  bellidiflora 
Greene  (white-rayed  pentachaeta). 
Streptanthus  albidus  Greene  ssp. 
albidus  (Metcalf  Canyon  jewelflower). 
and  Streptanthus  niger  Greene  (Tiburon 
jewelflower)  should  be  classified  as 
endangered  species  and  that 
Calochortus  tiburonensis  Hill  (Tiburon 
mariposa  lily)  and  Hesperolinon 
congestum  (A.  Gray)  Small  (Marin 
dwarf-flax),  should  be  classified  as 
threatened  species.  Procedures  found  at 
section  4  of  the  Endangered  Species  Act 
(16  use.  1531  efseq.)  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1) 
These  factors  and  their  application  to 
Calochortus  tiburonensis  Hill  (Tiburon 
mariposa  lily),  Castilleja  affinis  (Hook 
and  Am.)  ssp.  neglecta  (Zeile)  Chuang 
and  Heck.  (Tiburon  paintbrush), 
Cpq^o/A  us /errisae  McMinn  (coyote 
ceanothus),  Cirsium  fontinale  Jeps.  var. 
fontinale  (fountain  thistle),  Clarkia 
franciscana  Lewis  and  Raven  (Presidio 
clarkia),  Cordylanthus  tenuis  Gray  ssp. 
capillaris  (Penn.)  Chuang  and  Heck. 
(Pennell's  bird's-beak),  Dudleva 
setchellii  (Santa  Clara  Valley  dudleya), 
Eriophyllum  latilobum  Rydb.  (San  ' 
Mateo  woolly  sunflower)',  Hesperolinon 
congestum  (A.  Gray)  Small  (Marin 
dwarf-flax).  Pentachaeta  bellidiflora 
Greene  (white-rayed  pentachaeta), 
Streptanthus  albidus  Greene  ssp. 
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albidus  (Metcalf  Canyon  jewelflower), 
and  Streptanthus  niger  Greene  (Tiburon 
jewelflower)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
destruction  of  habitat  through 
residential  or  recreational  development 
is  the  greatest  threat  faced  by  these 
species.  All  12  plants  are  limited  to 
serpentine  soils.  Serpentine  outcrops  in 
the  San  Francisco  Bay  area  are  limited: 
20  percent  of  those  outcrops  have 
already  been  eliminated  as  plant  habitat 
due  to  development  (McCarten  1987b). 
The  pressure  to  build  more  houses, 
roads,  and  other  facilities  for  humans  is 
great  in  all  the  counties  under 
consideration.  In  the  3  counties  in 
which  10  of  the  species  are  found 
(Marin,  San  Mateo  and  Santa  Clara), 
estimated  percent  population  growth  by 
year  2000  is  2.8,  6.4.  and  12.0  percent, 
respectively  (Calif.  Dept.  of  Finance 
1992).  Sonoma  County,  which  contains 
one  of  the  species,  is  expected  to  grow 
by  21.4  percent  by  year  2000  (Calif. 
Dept.  of  Finance  1992).  Serpentine 
habitats  also  have  been  fragmented  by 
the  construction  of  roads  such  as 
Interstate  280.  Habitat  fragmentation 
increases  the  risks  of  extinction  due  to 
chance  events  such  as  fire,  flood, 
landslide,  pest  or  disease  outbreaks, 
severe  drought,  or  other  natural  or 
human-caused  disaster. 

Cordylanthus  tenuis  ssp.  capillaris 
has  never  been  known  from  more  than 
the  two  populations  that  occur  today. 
Ownership  of  the  type  locality  is  mixed; 
part  of  the  populatioii  occurs  on  the 
Harrison  Grade  Preserve,  which  is 
owned  and  managed  by  the  California 
Department  of  Fish  and  Game.  Habitat 
on  the  preserve  is  threatened  by 
unauthorized  activities  such  as  off-road 
vehicle  use.  Plants  on  private  parcels 
are  threatened  with  potential 
development.  The  second  population  of 
Cordylanthus  tenuis  ssp.  capillaris 
occurs  on  private  property  a  few  miles 
to  the  west  of  the  type  locality.  Plans  for 
residential  development  of  this  site  have 
been  reviewed  by  the  Sonoma  County 
Planning  Department  (Sigrid 
Swedenborg.  Sonoma  County  Planning 
Office,  pers.  comm..  1993).  The  owner 
of  this  prof)erty  has  been  working  with 
the  California  Department  of  Fish  and 
Game  to  minimize  impacts  to  C.  tenuis 
ssp.  capillaris  (Ann  Howald.  California 
Department  of  Fish  and  Game,  pers. 
romm..  1992).  Plans  include  the 
donation  of  87  hectares  (ha)  (212  acres), 
including  C.  tenuis  ssp.  capillaris 
habitat,  to  the  county  for  use  as  a  park 
(S.  Swedenborg.  pers.  comm..  1993). 
The  county  is  considering  restricting  the 
park  to  passive  recreation  only. 


however,  no  final  policy  has  yet  been 
determined  (Betty  Guggolz.  pers. 
conun..  1993).  This  donation  may  afford 
protection  to  part  of  the  second 
population  of  C.  tenuis  ssp.  capillaris. 
but  since  the  transfer  has  not  yet  taken 
place  and  final  plans  have  not  been 
made  concerning  protection  of  the 
plant,  the  population  still  should  be 
considered  threatened  by  development. 

Calochortus  tiburonensis  is,  at 
present,  protected  from  development 
and  fenced  to  reduce  the  incidence  of 
off-road  vehicle  use  because  the  land  on 
which  it  occvus  is  owned  and  managed 
by  The  Nature  Conservancy  (TNC),  a 
group  whose  management  goals  are  the 
maintenance  of  biodiversity  and  the 
protection  of  rare  and  endangered 
species  (Larry  Serpa,  pers.  comm.. 
1992).  The  preserve  is  still  accessible  to 
bicycles,  motorbikes,  and  pedestrians, 
however,  and  it  is  not  patrolled.  The 
proximity  of  the  preserve  to  residential 
areas  renders  it  vulnerable  to  overuse 
and  Vcmdalism.  Because  TNC  cannot 
completely  control  access  to  the  site  or 
activities  on  the  site.  Usting  is  needed. 
Furthermore,  this  preserve,  being  on 
The  Nature  Conservancy's  list  of 
potential  divestitures,  will  transfer 
ownership  when  a  suitable  organization 
is  found  to  manage  it  (Larry  Serpa,  pers. 
comm..  1992). 

Castilleja  affinis  ssp.  neglecta  has 
never  been  widespread.  Three  of  the  six 
populations  occur  on  the  Tiburon 
Penmsula  in  Marin  County,  one  occurs 
in  Napa  County,  and  one  in  Santa  Clara 
County.  Two  recently  discovered 
populations,  one  on  the  Golden  Gate 
National  Recreation  Area  and  one  east 
of  Anderson  Lake,  e.xtend  the  known 
range  to  western  Marin  and  Santa  Clara 
Counties,  respectively.  Each  of  the  three 
occurrences  on  the  Tiburon  Peninsula 
has  multiple  landowners.  The  Nature 
Conservancy  owns  over  half  of  the  Ring 
Mountain  occurrence  and  the  town  of 
Tiburon  owns  portions  of  the 
occurrence  in  the  Middle  Ridge  area  of 
the  peninsula.  The  remainder  of  each  of 
these  occurrences  is  privately-owned. 
The  third  occurrence  on  the  peninsula 
is  on  private  property  near  St.  Hilary's 
Church  in  Tiburon.  Development  on  the 
Tiburon  Peninsula  is  extensive  and 
rapid;  over  60  percent  of  C.  affinis  ssp. 
neglecta  habitat  has  already  been 
destroyed  by  development  (Hunter 
1989d).  Residential  development  is 
ongoing  on  several  parcels  of  the  Middle 
Ridge  occurrence  and  proposed  for  both 
parcels  of  the  St.  Hilary's  occurrence 
(Andrew  Allen,  pers.  comm..  1993).  The 
habitat  at  both  of  these  sites  also  is 
threatened  by  pedestrian  traffic.  The 
plants  on  Ring  Mountain  Preserve  are 
protected  from  development  but  are 


threatened  by  sliding  of  the  slope  on 
which  they  occur.  The  toe  of  the  slope 
was  removed  to  accommodate 
residential  development  in  the  1960s. 
Soil  materia]  that  slides  into  the  street 
at  the  base  of  the  slope  is  removed  by 
the  City  of  Corte  Madera,  and  the  slope 
continues  to  slump.  Managers  from  The 
Nature  Conservancy  estimate  that 
approximately  one-third  of  the 
population  is  at  risk  (Lynn  Lozier.  The 
Nature  Conservancy,  pers.  comm.. 
1992).  The  Napa  County  population 
occurs  on  private  property  near  a  gravel 
quarry.  Although  quarry  expansion 
plans  that  would  result  in  the 
destruction  of  more  than  80  percf^nt  of 
the  population  are  no  longer  actively 
being  pursuefd,  the  potential  for 
expansion  still  exists.  The  Santa  Clara 
population  consists  of  13  plants  that 
may  be  subject  to  grazing  (R.  Bittmann. 
pers.  comm.,  1993). 

Streptanthus  niger  is  an  extremely 
narrowly-distributed  species;  its  entire 
range  amounts  to  less  than  one-third  of 
a  s(]uare  mile.  Urban  development  has 
destroyed  over  40  percent  of  potential  S. 
mger  habitat  (Hunter  1989b).  Both  of  the 
two  known  occurrences  have  multiple 
landowners.  The  town  of  Tiburon  owns 
portions  of  the  occurrence  on  the 
Middle  Ridge  of  the  peninsula,  and  the 
occurrence  at  St.  Hilary's  Church  in 
Tiburon  is  owned  in  part  by  the  Tiburon 
Landmark  Society.  The  remainder  of 
each  of  these  two  occurrences  is 
privately-owned  and  proposed  for 
development.  An  area  containing  20 
plants  adjacent  to  one  of  the  parcels 
recently  was  bulldozed  for  construction 
of  condominiums  (Andrew  Allen,  pers. 
comm.,  1993).  Residential  development 
is  ongoing  at  several  parcels  of  the 
Middle  Ridge  occurrence  (Eva  Buxton. 
Belvedere-Tiburon  Landmark  Society, 
pers.  comm..  1993,  Andrew  Allen,  pers. 
comm..  1993). 

Clarkia  franciscana  was  once  thought 
to  be  ^e.stricted  to  the  Presidio  in  San 
Francisco  County  but  about  10  years 
<  go,  a  population  was  discovered  in 
Alameda  County  in  the  Oakland  Hills. 
The  two  populations  in  San  Francisco 
County  occur  at  the  Presidio,  currently 
owned  by  the  National  Park  Service. 
These  populations  are  threatened  by 
habitat  degradation.  Pedestrian  and 
mountain  bicycle  traffic  on  and  near 
casually  established  "social  trails" 
threatens  the  habitat. 

The  three  populations  of  Clarkia 
franciscana  in  Alameda  County  are  ail 
threatened  by  alien  species  (see  Factor 
E).  The  smallest  of  the  three,  consisting 
of  30  plants  (Olson  1991c),  occurs  on  an 
undeveloped  site  adjacent  to  a  proposed 
32-unit  residential  development  (Nixon 


Lamb,  Oakland  Planning  Dept..  pers. 
comm..  1993). 

One  occurrence  of  Cirsium  fontinale 
var.  fontinale  ha$  been  reported  from 
Santa  Clara  County,  but  the  site  is 
thought  to  have  been  destroyed  by 
urbanization  (Niehaus  1977).  The  three 
remaining  populations  grow  in  San 
Mateo  County.  The  largest  population 
occurs  to  the  east  of  Crystal  Springs 
Reservoir  and  north  of  State  Highway 
92,  along  both  sidles  of  Interstate  280.  It 
occurs  partly  on  San  Francisco  Water 
Department  land  and  partly  on  a 
Cahfornia  Department  of  Transportation 
right-of-way.  Given  its  proximity  to  the 
roadsid"^.  it  is  hkely  to  be  affected  by 
any  highvv.qy  projects  in  the  area.  Major 
realignments  of  Highway  92  were 
planned  several  years  ago  but  the  plans 
have  been  abandoned  due  to  lack  of 
funding  (Richard  Vonarb.  Cahfornia 
Department  of  Transportation,  pers. 
comm..  1992).  They  could  be  revived, 
however,  if  funding  becomes  available. 
At  present,  a  smaller  project  to  widen 
Highway  92  east  of  the  reservoir 
causeway  is  under  review.  Provision  for 
the  removal  of  water  from  the  increased 
road  surface  may  edverseiy  affect  some 
of  the  plants.  TheCalifomia  Department 
of  Transportation  is  aware  of  the  plant 
locations  and  vulDerabilitv.  The 
proposed  construction  of  multi-use 
recreational  trails  ion  San  Francisco 
Water  Department  land  presents  an 
additional  threat.  Trail  construction 
would  threaten  the  plants  through  direct 
destruction  of  the  habitat  or  through 
modification  of  hydrologic  regimes. 
Because  C.  fontin(^k  vai  fontinale  is 
dependent  upon  steps  and  springs  to 
provide  abundant  isoil  moisture,  any 
disruption  in  the  flow  of  water  (such  as 
that  caused  by  road,  trail,  or  drain 
construction)  would  threaten  the  plants. 

A  second  and  substantially  smaller 
population  of  Cirsium  fontinale  var. 
fontinale  occurs  ir(  the  "Triangle"  west 
of  Interstate  280.  dae  to  two  hundred 
plants  have  been  observed  on  San    - 
Francisco  Water  Department  lands:  an 
outlying  colony  oflabout  25  plants 
occurs  on  an  ease4ent  held  by  the 
California  Department  of 
Transportation.  This  colony  occupied  a 
smaller  territory  in:  1992  than  it  had  in 
previous  years  (SuSan  Sonimers.  pers. 
comm..  1992).  Theiplants  on  Water 
Department  land  aje  threatened  by 
proposed  trail  consltruction.  as 
discussed  for  Hesperolinon  congestum. 
In  addition,  a  general  management  plan 
for  the  Water  Department  lands 
currently  is  being  developed  (Ed 
Stewart.  San  Francisco  Water 
Department,  pers.  aomm..  1992). 

The  single  specirtien  of  Cirsium 
fontinale  \  ar.  fontinale  in  Edgewood 


County  Park  occurs  in  a  drainage  ditch 
beside  a  trail.  Clearing  of  the  ditch  to 
improve  or  maintain  drainage  could 
.  damage  or  destroy  this  plant  or  any 
seedlings  it  may  produce. 

Eriophyllum  latilobum  has  been 
reported  from  only  two  locations,  one  of 
which  is  likely  erroneous  (specimen 
misidentified.  according  to  Barry  Prigge. 
pers.  comm.,  1992).  The  single 
remaining  population  consists  of  about 
300  plants  that  occur  along  4  km  (2.5 
miles)  of  Crystal  Springs  Road  in  San 
Mateo  County.  Seventy-five  percent  of 
the  plants  occur  within  9  m  (30  ft)  of  the 
road,  where  land  ownership  is  poorly 
defined  (McGuire  and  Morey  1992).  the 
City  of  Hillsborough,  the  County  of  San 
Mateo,  and  the  San  Francisco  Water 
Department  have  varying  jurisdictions 
over  the  land.  The  steep  slopes  along 
Crystal  Springs  Road  provide  a  very 
unstable  habitat  for  E.  latilobum.  The 
slopes  are  subject  to  erosion  and  soil 
slippage.  After  soil  slippage  occurs,  road 
maintenance  crews  remove  the  slumped 
soil,  which  may  contain  mature 
individuals,  seedlings,  and/or  seeds  of 
E.  latilobum.  The  road  cut  is  then 
reshaped,  which  may  damage  plants 
remaining  on  the  banks.  The  proposed 
construction  of  the  San  Mateo  Creek 
Trail  (McGuire  and  Morev  1992)  would 
have  adverse  impacts  on  the  plant  if 
trail  design  does  not  incorporate  plant 
conservation.  The  paved  trail,  whith  is 
3  m  (10  ft)  wide,  is  expected  to  run 
adjacent  to  Crystal  Springs  Road  from 
Skyline  Boulevard  to  the  San  Mateo  City 
boundary.  Construction  of  the  trail 
could  damage  or  eliminate  colonies  off. 
latilobum.  alter  site  hydrology, 
accelerate  soil  erosiori  through 
increased  pedestrian  and  bicvcle  traffic, 
and  allow  for  the  introduction  of 
aggressive  alien  plant  species. 

Fourteen  populations  oi  Hesperolinon 
congestum  exist.  One  Marin  County 
population  is  protected  at  The  Nature 
Conservancy's  Ring  Mountain  Preserve. 
Two  relatively  small  populations  occur 
on  land  owned  by  the  Marin  Municipal 
Water  District.  Another  small 
population  is  found  in  the  Golden  Gate 
National  Recreation  Area  above  Nicasio 
Reservoir.  A  fifth  population  occurs,  in 
part,  on  a  small  preserve  at  St.  Hilary's 
Church  and.  in  part,  on  private  land" 
which  recently  has  been  proposed  for 
development  (Robison  and  .Morey 
1992a).  The  sixth  Marin  County  site  is 
the  Middle  Ridge  area  of  the  Tiburon 
Peninsula,  on  which  occur  a  few 
scattered  groups  of  plants.  Some  plants 
grow  on  land  designated  as  open  space 
by  the  city  of  Tiburon.  The  remainder  of 
the  plants  occur  on  private  land  and  are 
threatened  by  ongoing  or  proposed 
residential  development. 


One  population  of  Hesperolinon 
congestum  is  known  from  San  Francisco 
County.  Footpaths  through  the 
population  threaten  the  plants  with 
trampling  (Robison  and  Morey  1992a). 

In  San  Mateo  County,  three 
populations  of  Hesperolinon  congestum 
are  known  to  occur  on  private  property. 
These  plants  are  threatened  by  proposed 
development  and  by  the  consequences 
of  recently  completed  development, 
such  as  trampling,  trash  dumping,  and 
changes  in  hydrology  caused  by 
irrigation  runoff  (Robison  and  Morey 
1992a).  Two  populations  occur  on  land 
owned  by  the  San  Francisco  Water 
Department.  Their  habitat  is  threatened 
by  the  proposed  construction  of  trails  in 
the  watershed.  The  construction  of  these 
trails  and  the  accompanying  fences  may 
damage  Hesperolinon  congestum 
habitat. 

Pentachaeta  bellidipora  historically 
ranged  from  Marin  County  to  Santa  Cruz 
County.  Three  populations  in  Marin 
County  and  two  in  San  Mateo  County 
were  destroyed  by  urbanization.  One' 
Marin  County  occurrence  was  destroyed 
by  off-road  vehicles.  Two  sites  in  Santa 
Cruz  County  no  longer  support  P. 
bellidipora  (Robison  and  Morey  1992b). 
The  single  remaining  population  of  P. 
bellidipora  was  bisected  by  the 
construction  of  California  interstate  280 
in  the  late  1960s.  The  largest  portion  of 
the  population  occurs  in  the  Triangle, 
on  land  administered  by  the  San 
Francisco  Water  Department.  A  small 
remnant  of  this  population  is  located  to 
the  east  of  Interstate  280.  on  Edgewood 
County  Park.  The  proposed  construction 
of  trails  on  Water  Department  land 
threaten  the  P.  bellidipora  habitat 
(Robison  and  Morey  i992b). 

Ceanothus  ferrisae  is  knowm  from 
three  populations  in  Santa  Clara 
County.  The  largest  population, 
consisting  of  appro.ximately  5.000 
plants,  occurs  near  Anderson  Dam. 
partially  on  Santa  Clara  County  Park 
property  and  partially  on  private 
property.  The  county  proposes  further 
recreational  development  in  the  park, 
which  threatens  Ceanothus  ferrisae 
(Chris  Nagano.  U.S.  Fish  and  Wildlife 
Service,  pers.  comm..  1992).  An 
outlying  population  occurs  3.2  km  (2 
miles)  west  on  land  leased  and  managed 
by  a  waste  management  firm.  Waste 
Management.  Inc.  and  The  Nature 
Conservancy  jointly  funded  research  on 
C.  ferrisae:  a  three-year  monitoring 
program  at  the  Waste  Management  site 
has  shown  no  evidence  of  natural 
recruitment.  A  fire  killed  95  percent  of   - 
the  plants  in  this  population  in  1992. 
No  seed  production  or  seedlings  have 
been  observed  since  that  time  (Kathv 
Frcas.  CH-M  Hill,  in  litt..  1993). 
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Researchers  have  found  that  C.  fenisae 
is  relatively  easy  to  propagate  from  seed, 
and  both  Waste  Management  and  the 
Santa  Clara  Valley  Water  District  have 
been  experimenting  with  the  use  of  C. 
fenisae  for  revegetation  projects.  The 
third  population,  consisting  of 
approximately  500  plants  (Corelli  1989) 
occurs  on  private  land  scheduled  for 
development. 

Dudleya  setchellii  always  has  been 
restricted  to  the  Coyote  Valley  area  of 
Santa  Clara  County.  Eleven  of  the  14 
populations  are  on  private  land  and  are 
subject  to  various  levels  of  threat  due  to 
development.  The  three  northernmost 
populations,  which  occur  in 
southeastern  San  Jose,  and  the  three 
southernmost  populations,  which  occur 
in  the  area  around  Morgan  Hill, 
approximately  27  km  (17  miles) 
southeast  of  San  Jose,  are  at  greatest 
risk.  One  of  the  northern  populations  is 
threatened  with  the  proposed  Cerro 
Plata  Project,  consisting  of  550  dwelling 
units  and  a  67  ha  (164  ac)  golf  course 
on  a  236  ha  (575  ac)  site.  This 
population  contains  approximately 
20.000  plants.  61  percent  of  all  known 
plants,  of  which  approximately  2,380 
would  be  directly  eliminated  by 
planned  construction  activities  (City  of 
San  Jose  1993).  All  remaining  plants 
would  be  exposed  to  human  activities 
during  and  after  construction  that 
would  resuh  in  significant  impacts  to 
the  population.  These  impacts  include 
potentially  harmful  runoff  from  an 
upslope  golf  course,  introduction  of 
weedy  species  during  construction,  and 
uncontrolled  foot  traffic.  Another  of  the 
northern  sites  is  threatened  by  the 
proposed  construction  of  the  Valley 
Christian  School  and  South  Valley 
Christian  Church.  This  construction 
would  eliminate  74  percent  of  the 
approximately  1.900  D.  setchellii  plants 
found  on  the  site  (City  of  San  Jose  1992). 
The  other  four  sites  also  are  developing 
rapidly  and  have  been  proposed  for 
development  at  one  time  or  another. 
Two  of  the  central  populations  also  are 
threatened  with  imminent  development 
including  residential  development  and 
road  construction.  One  central 
population,  due  to  its  proximity  to  an 
off-road  motorcycle  park,  may  be 
threatened  by  off-road  motorcycle  traffic 
and  unauthorized  dumping.  The 
remaining  two  populations  that  occur 
on  private  land  are  on  the  grounds  of 
the  IBM  Bailey  Avenue  laboratory.  The 
company  apparently  plans  to  preserve 
the  habitat  (McCarten  1992a).  Three 
populations  occur  on  land  owned  by 
Santa  Clara  County.  Of  these,  two 
populations  occnr  in  county  parks. 

The  known  historical  distribution  of 
Streptanthus  albidus  ssp.  albidus  is  as 


restricted  as  its  current  distribution.  It  is 
found  only  in  the  Coyote  Valley  area  of 
Santa  Clara  Valley,  primarily  on  the  east 
side  of  the  valley.  Of  the  13  documented 
sites.  9  are  known  to  still  harbor  plants. 
Two  populations  are  known  to  have 
been  extirpated,  one  by  the  construction 
of  Anderson  Dam.  and  the  other  as  a 
result  of  being  covered  by  fill  from  a 
housing  development.  Two  occurrences 
are  known  from  herbariupi  records  only. 
One  of  these  historical  sites  was 
revisited  in  1990.  but  no  plants  were 
found.  Streptanthus  albidus  ssp.  albidus 
was  last  observed  at  the  other  historical 
site  in  1895.  One  population  consisting 
of  approximately  9.000  plants, 
approximately  45  percent  of  all  known 
plants,  occurs  on  the  proposed  site  of 
the  Cerro  Plata  residential  and  golf 
course  project  (City  of  San  Jose  1993). 
Although  no  direct  destruction  of  any 
plants  is  planned,  construction 
activities,  human  disturbance,  and 
habitat  fragmentation  would  result  in 
significant  impacts  to  the  population. 
The  proposed  construction  of  the  Valley 
Christian  School  and  South  Valley 
Christian  Church  would  destroy  61 
percent  of  the  2,700  plants  occurring  on 
the  site  (City  of  San  Jose  1992).  The 
remaining  seven  populations  also  are 
threatened  by  impending  or  potential 
development. 

B.  Ch'erutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Overutilization  is  not 
currently  known  to  be  a  factor  for  any 
of  the  12  plants,  but  unrestricted 
collecting  for  scientific  or  horticultural 
purposes  or  excessive  visits  by 
individuals  interested  in  .seeing  rare 
plants  could  result  from  increased 
publicity  as  a  result  of  this  final  nile. 
Calochortus  tiburonensis  is  a  strikingly 
unusual  member  of  a  much-collected 
genus.  Eriophyllum  latilobum.  with  its 
showy  golden  flowers  and  proximity  to 
roads  and  the  proposed  San  Mateo 
Creek  trail,  might  prove  to  be  especially 
tempting  to  collectors.  Dudleya 
setchellii  also  is  vulnerable  because  of 
the  horticultural  appeal  of  succulents 
and  the  slow  growth  of  the  plants.  The 
remaining  plants  are  usually  not 
spectacular  in  flower,  but  mav 
nonetheless  appeal  to  collectors  because 
of  their  rarity. 

C.  Disease  or  predation.  Both  horses 
and  deer  have  been  reported  to  browse 
on  Cordylanthus  tenuis  ssp.  capillaris 
but  the  number  of  plants  damaged 
generally  appears  to  be  minimal  (Lynn 
Lozier,  pcrs.  comm..  1992).  Cattle 
grazing  has  been  reported  to  threaten 
the  western  Marin  population  of 
Castilleja  affinis  ssp.  neglecta  (Martin 
1991)  and  a  portion  of  the  American 
Canyon  occurrence  (Hunter  1989a). 


Another  source  suggests,  however,  that 
cattle  provide  little  threat  to  the 
American  Canyon  population  because 
the  plants  occur  on  a  very  steep  slope 
(Jake  Ruygt.  Napa  Valley  Chapter. 
California  Native  Plant  Society,  pers. 
comm.,  1992).  Grazing  threatens  one 
population  of  Streptanthus  albidus  ssp. 
albidus  in  southeast  San  Jose  and  three 
populations  in  the  Metcalf  Canyon/ 
south  Coyote  area  (McCarten  1992b). 

Seed  predation  by  beetle  larvae  has 
been  reported  for  Cirsium  fontinale  var. 
fontinale  (Dean  Kelch.  University  of 
Cahfomia.  Davis,  pers.  comm.,  1992). 
however,  the  impact  of  this  seed 
predation  on  C.  fontinale  var.  fontinale 
is  unknown.  Beetle  larvae  also  have 
been  observed  in  seed  heads  of 
Eriophyllum  latilobum,  however,  the 
extent  of  predation  is  unknown 
(McGuire  and  Morey  1992). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Under  the 
Native  Plant  Protection  Act  (Division  2, 
Chapter  10.  section  1900  et  seq.  of  the 
Fish  and  Game  Code)  and  California 
Endangered  Species  Act  (Division  3, 
Chapter  1.5.  section  2050  et  seq.).  the 
California  Fish  and  Game  Commission 
has  listed  three  of  these  species  [Cirsium 
fontinale  var.  fontinale,  ClarkJa 
franciscana,  and  Streptanthus  niger)  as 
endangered,  two  species  [Calochortus 
tiburonensis  and  Castilleja  affinis  ssp. 
neglecta)  as  threatened,  and  one  species 
[Cordylanthus  tenuis  ssp.  capillaris)  as 
rare.  The  California  Fish  and  Game 
Commission  recently  voted  to  list  two 
other  species  [Eriophyllum  latilobum 
and  Pentachaeta  bellidiflora)  as 
endangered,  and  one  species 
[Hesperolinon  congestum)  as 
threatened.  Although  both  statutes 
prohibit  the  "take"  of  State-listed  plants 
(Chapter  1.5  section  2080  and  Chapter 
10  section  1908),  State  law  appears  to 
exempt  the  taking  of  such  plants  via 
habitat  modification  or  land  use  change 
by  the  landowner.  After  the  California 
Department  of  F'ish  and  Game  notifies  a 
landowner  that  a  State-listed  plant 
grows  on  his  or  her  property.  State  law 
requires  only  that  the  landowner  notify 
the  agency  "at  least  ten  days  in  advance 
of  changing  the  land  use  to  allow 
salvage  of  such  plant."  (Chapter  10 
section  1913). 

The  California  Environmental  Quality 
Act  (CEQA)  requires  a  full  public 
disclosure  of  the  potential 
environmental  impacts  of  proposed 
projects.  The  public  agency  with 
primary  authority  or  jurisdiction  over 
the  project  is  designated  as  the  lead 
agency  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  other  agencies 
concerned  with  resources  affected  by 
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the  project.  Section  15065  of  the  CEQA 
Guidelines  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Species  that  are  eligible  for 
listing  as  rare,  threatened,  or 
endangered,  but  are  not  so  listed,  are 
given  the  same  protection  as  those 
species  that  are  officially  listed  with  the 
State.  Once  significant  effects  are 
identified,  the  lead  agency  has  the 
option  to  require  mitigation  for  effects 
through  changes  in  the  project  or  to 
decide  that  overriding  considerations 
make  mitigation  infeasible.  In  the  latter 
case,  projects  may  be  approved  that 
cause  significant  environmental 
damage,  such  as  destruction  of 
endangered  species  or  their  habitat.  The 
protection  of  threatened  and  endangered 
species  through  CEQA  is.  therefore, 
dependant  upon  the  discretion  of  the 
lead  agency  involved  and,  in  practice, 
statements  of  overriding  considerations 
are  commonly  prepared. 

Three  of  the  species  occur  at 
Edgewood  County  Park  in  San  Mateo 
County.  The  park  was  designated  on 
May  5.  1992,  as  a  natural  preserve; 
however,  this  designation  was  revoked 
in  August  of  the  same  year.  The  park, 
subsequently,  was  considered  as  a  site 
for  construction  of  a  golf  course, 
although  this  plan  has  been  rejected  and 
the  park  will  continue  to  be  managed  as 
public  open  space  (Richard  Silver,  San 
Mateo  County  Board  of  Supervisors, 
pers.  comm..  1993). 

Section  404  of  the  Clean  Water  Act 
regulate^he  placement  of  dredge  and 
fill  materials  into  waters  of  the  United 
States  (i^icluding  small  acreages  above 
the  headwaters  of  streams).  The  U.S. 
Army  Corps  of  Engineers  (Corps)  is  the 
agency  responsible  for  administering  the 
section  404  program.  The  Service,  as 
part  of  the  section  404  review  process, 
provides  advisory  comments  on  both 
pre-discharge  notices  for  nationwide 
permits  and  public  notices  for 
individual  permits. 

Under  section  404,  nationwide 
permits,  which  undergo  minimal  pubfic 
and  agency  review,  can  be  issued  for 
projects  involving  less  than  10  acres  of 
waters  of  the  United  States  and  adjacent 
wetlands,  unless  a  listed  species  may  be 
adversely  affected.  Individual  permits, 
which  are  subject  to  more  extensive 
review,  are  required  for  projects  that 
affect  greater  than  4.1  ha  (10  acres).  A 
project  proponent  planning  to  fill  less 
than  0.4  ha  (1  acre)  is  only  required  to 
notify  the  Corps  of  their  intent  to  fill 
wetlands.  Compensatory  mitigation 
generally  is  not  required  for  projects 
affecting  less  than  0.4  ha  (1  acre). 
Additionally,  the  loss  of  upland 


watersheds,  which  are  not  protected, 
may  result  in  altered  wetland  hydrology 
and  may  adversely  affect  the  plants.  In " 
practice,  the  Corps'  actions  under 
section  404  would  not  adequately 
protect  Cirsium  fontinale  var.  fontinale. 
which  occurs  in  riparian  serpentine 
seep  areas. 

Most  projects  within  the  range  of 
Cirsium  fontinalevar.  fontinale  may 
require  approval  from  the  Corps,  as 
currently  described  in  section  404  of  the 
Clean  Water  Act.  Federal  listing  of  this 
species  would  ensure  greater 
consideration  of  the  effects  of  permitted 
actions  during  the  review  process  as 
well  as  provide  the  protections  of 
section  7  of  the  Act. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  As 
discussed  in  the  "Background"  section, 
the  large  and  still  increasing  numbers  of 
people  in  the  San  Francisco  Bay  area 
place  a  great  strain  on  undeveloped 
wildlands,  through  activities  such  as 
pedestrian  and  off-road  vehicle  traffic, 
hiking  and  bicycle  trails,  and 
unauthorized  garbage  dumping. 
Disturbance  may  directly  impact  plants; 
it  can  increase  erosion  and  allow  the 
invasion  of  alien  species  such  as  the 
many  introduced  annual  grasses 
common  in  California.  Competition 
with  introduced  species  is  a  serious 
threat  to  serpentine  natives  (McCarten 
1987b).  Edaphic  specialists  (plants 
restricted  to  a  certain  soil  type)  with 
small  populations  such  as  the 
serpentine  species  discussed  herein, 
may  have  low  genetic  variability 
(Menges  1991).  As  a  result,  populations 
that  become  subdivided  by  alterations 
in  habitat  fi-om  road  construction  and 
urbanization  or  from  natural 
catastrophes  such  as  disease,  fire,  or 
drought,  may  be  at  high  risk  of  genetic 
changes  that  decrease  the  ability  of  the 
populations  to  survive  (Menges  1991). 

Cordylanthus  tenuis  ssp.  capillaris 
growing  along  roadsides  is  threatened 
by  roadside  maintenance  such  as 
mowing  and  spraying  (Lynn  Lozier, 
pers.  comm.,  1992).  Vehicular  traffic 
threatens  plants  in  and  near  the  parking 
area  at  the  Harrison  Grade  Reserve, 
which  is  poorly  defined  and  close  to  the 
plant  Dopulation  (McCarten  1987a). 
Unauthorized  dumping  of  large  items 
such  as  bottles,  furniture,  appliances, 
and  cut  wood  is  also  a  threat.  Light 
disturbance  at  the  Harrison  Grade 
Reserve,  such  as  infrequent  grading  of 
dirt  roads,  appears  to  increase  the 
numbers  of  C.  tenuis  ssp.  capillaris 
(Lv-nn  Lozier,  pers.  comm..  1992).  but 
higher  levels  of  disturbance  may 
facilitate  the  invasion  of  alien  species 
(McCarten  1987a)  and  resuh  in  a  decline 
of  C.  tenuis  ssp.  capillaris.  The  limited 


number  and  isolated  condition  of  these 
populations  make  this  species 
susceptible  to  stochastic  extinction 
(Menges  1991). 

Calochortus  tiburonensis  is 
threatened,  by  virtue  of  its  occurrence  in 
a  single  population,  with  chance  events 
such  as  fire,  severe  drought,  pest  or 
disease  outbreak,  landslides,  or  other 
natural  or  human-caused  disasters.  The 
proximity  of  the  plant  to  a  large  human 
population  increases  the  likelihood  that 
human-caused  disasters  or  acts  of 
vandalism  could  affect  the  plants  or 
their  habitat.  The  preserve  is  fenced  to 
reduce  the  incidence  of  off-road  vehicle 
use,  but  is  still  accessible  to  bicycles, 
motorbikes,  and  pedestrians,  and  it  is 
not  patrolled.  Pedestrian  traffic 
threatens  both  of  the  Streptanthus  niger 
populations. 

The  Presidio,  which  contains  one  of 
the  two  populations  of  C.  franciscana. 
represents  a  significant  natural  and 
cultural  resource  within  San  Francisco 
city  limits,  and  is  expected  to  be  heavily 
used  by  visitors  since  its  transfer  to  the' 
National  Park  Service  (T.  Thomas,  pers. 
comm.,  1992).  The  heavy  use  will 
increase  the  negative  impact  of  traffic  on 
C.  franciscana.  The  species  presently  is 
threatened  by  road  maintenance 
(mowing)  at  the  Presidio.  Mowing  of 
grasslands  before  the  C.  franciscana  has 
set  seed  also  threatens  the  populations. 
Populations  at  the  Presidio  also  are 
threatened  by  the  encroachment  of  alien 
plant  species,  including  Senecio 
mikanioides  (German  ivy).  Carpobrotus 
sp.  (iceplant),  Rubus  spp.  (blackberries), 
and  by  natives  planted  outside  their 
natural  range,  such  as  Pinus  radiata 
(Monterey  pine)  (California  Department    - 
of  Fish  and  Game  1988).  The  population 
size  at  the  type  locality  increased 
following  removal  of  alien  plant  species 
in  the  late  1980s.  Constant  vigilance  and 
effort  is  needed  to  prevent  reinvasion. 

At  latest  report,  the  largest  population 
of  Clarkia  franciscana.  occurring  at 
Redwood  Regional  Park  in  Alameda 
County,  consisted  of  4,000  to  5,000 
plants  (GottUeb  and  Edwards  1992, 
Olson  1991a).  The  East  Bay  Regional 
Park  District  is  aware  of  the  Clarkia 
franciscana  population  and  has  been 
taking  it  into  account  in  their 
management  plans  (Ray  Budzinski.  East 
Bay  Regional  Park  District,  pers.  comm., 
1992).  The  habitat  is  threatened  by 
competition  with  annual  grasses  (Ray 
Budzinski,  pers.  comm.,  1992)  and  other 
alien  plants,  including  Cortaderia 
selloana  (pampas  grass)  and  Cytisus 
monspessulanus  (French  broom)  (Olson 
1991a).  The  two  smaller  populations  in 
Alameda  County,  consisting  of  200 
plants  (Olson  1991b)  and  30  plants 
(Olson  1991c),  respectively,  also  are 
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threatened  by  alien  species  Cytisus 
monspessulanus  and  Cortaderia 
jubatum.  Low  viability  caused  by 
harmful  genetic  changes  may  result 
from  inbreeding  in  small  populations 
{Barrett  and  Kohn  1991).  The  larger  of 
the  two  populations  occurs  on  a 
roadcut. 

The  Crystal  Springs  Reservoir 
population  of  Cirsium  fontinale  var. 
fonlinale  is  threatened  by  several 
factors,  including  roadside 
maintenance.  The  California 
Department  of  Transportation  is  aware 
of  the  rare  plants  in  this  area,  and  the 
maintenance  division  submits  spraying 
plans  for  internal  environmental  review 
before  spraying  in  the  area  where  plants 
are  known  to  occur  (Richard  Vonarb. 
pers.  comm..  1992).  Alien  plants  such  as 
Cortaderia  selloana  have  established 
tlicmselves  near  the  C.  fontinale  var. 
fontinale,  and  threaten  several 
subpopulations  (Zoe  Chandik.  pers. 
comm.,  1992).  Ehimping  of  garden 
debris  from  households  on  the  ridge 
above  the  plants  covers  plants  and 
renders  the  habitat  unsuitable  for  plant 
establishment  and  growth.  It  has  been 
suggested  that  C.  fontinale  var.  fontinale 
may  be  threatened  with  hybridization 
with  Cirsium  quercetorum,  but  only  one 
h>Liid  has  been  collected  in  recent 
ynars.  so  this  is  not  thought  to  be  a 
serious  problem  (Dean  Kelch,  pers. 
comm..  1992).  In  addition,  seed 
predation  of  this  species  has  been 
ob.st-rved  (Dean  Kelch,  pers.  comm.. 
1992)  and  may  add  to  the  vulnerability 
of  the  species  to  elimination  by  chance 
events. 

Eriophyllum  latilobum  is  threatened 
by  many  factors.  Dumping  of  garden 
debris  and  downhill  seepage  of 
pesticides  from  homeowners  living 
above  the  population  may  have  negative 
impacts  on  E.  latilobum  habitat.  The 
plant  also  is  threatened  by  competition 
with  alien  plants:  its  habitat  is  more 
densely  populated  with  Carduus  sp.  and 
Diomus  sp.  than  it  was  10  years  ago 
(John  Mooring,  pers.  comm..  1992). 
Road  maintenance  also  threatens  E. 
lr,.ilobum.  San  Mateo  County  road 
maintenance  crews  were  alerted  to  the 
existence  of  £.  latilobum  in  1990,  and 
instructed  to  avoid  the  plants  by  the  San 
Mateo  County  Planning  Department; 
however,  road  maintenance  activities 
are  not  monitored  to  ensure  protection 
(Roman  Gankin,  San  Mateo  County 
Planning  Division,  pers.  comm.  to  Teri 
McGuire.  Botanist.  California 
Department  of  Fish  and  Game,  cited  in 
McGuire  and  Morey  1992).  San  Mateo 
County  Department  of  Public  Works  has 
eliminated  the  use  of  weed  sprays  along 
the  section  of  road  where  the  species 
occurs  (Robert  Sans.  Director  of  Public 


Works.  San  Mateo  Co.,  in  litt..  1993).  E. 
latilobum  is  not  a  vigorous  reproducer; 
low  germination  rates  and  low  seedling 
survival  have  been  observed  under 
greenhouse  conditions  (John  Mooring. 
in  litt..  1992;  McGuire  and  Morey  1992). 
Because  of  the  existence  of  only  a  single 
population  exhibiting  low  viability  and 
located  in  an  unstable  habitat,  this 
species  is  extremely  vulnerable  to 
stochastic  extinction  (Menges). 

Hesperolinon  congestum  is  threatened 
by  the  encroachment  of  native  shrubs  in 
San  Francisco  County.  In  San  Mateo 
County,  all  three  populations  are 
threatened  by  trash  dumping  as  a 
consequence  of  recently  completed 
development.  In  addition,  a  portion  of 
the  H.  congestum  population  located  in 
Edgewood  Park  is  suffering  from  foot 
traffic  and  inadequate  trail  maintenance 
(S.  Sommers.  in  litt..  1993). 

Pentachae*a  bellidiflora  potentially  is 
threatened  by  competition  from  alien 
plant  species;  this  competition  becomes 
a  problem  when  the  soils  are  disturbed 
(Robison  and  Morey  1992b).  If  proposed 
trail  construction  occurs  on  the  site,  the 
soil  disturbance  could  result  in 
encroachment  and  competition  from 
non-native  species. 

Ceanothus  ferrisae  is  threatened  by 
unauthorized  dumping  of  litter  and 
larger  debris  at  the  Anderson  Dam  site. 
Dumping  can  degrade  or  threaten  a 
h.^ibitat  by  directly  killing  the  plants. 
depriving  them  of  light,  or  disturbing 
the  soil,  thus  promoting  erosion  and  the 
invasion  of  weedy,  competitive  species. 

Stwptanthus  albidus  ssp.  albiaus  is 
threatened  by  dumping  and  off-road 
motorcycle  use.  Road  maintenance  or 
construction  threaten  populations  that 
occur  on  roadcuts. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  make 
this  rule  final.  These  12  plants  are 
endemic  to  a  ver>'  specific  habitat  that 
occurs  in  scattered  outcrops.  The  rapid 
urban  development  in  the  San  Francisco 
Bay  region  offers  the  greatest  threat  to 
these  plants.  Development  has 
eliminated  nearly  20  percent  of  the 
serpentine  habitat  in  the  last  20  years 
(McCarten  1987b).  The  remaining 
habitat  is  fragmented  from  road  and 
urban  construction  and  increasingly 
will  become  impacted  with  predicted 
growth  in  population  centers.  The  12 
species  are  threatened  further  by  the 
invasion  of  alien  species,  roadside 
maintenance,  soil  erosion  and  slipping, 
garbage  dumping,  livestock  grazing, 
seed  predation,  and  small  population 
sizes  that  increase  their  vulnerability  to 
chancn  events  such  as  fire,  flood. 


drought,  pest  and  disease  outbreaks,  and 
other  natural  and  human-caused 
disasters. 

Cordylanthus  tenuis  ssp  capillaris 
occurs  in  only  two  sites.  One  is 
threatened  by  off  road  vehicle  use;  the 
second  site,  although  proposed  for 
protection  as  a  county  park,  is 
threatened  potentially  by  foot  traffic. 
Five  of  the  six  populations  of  Castilleja 
affinis  ssp.  neglecta  are  threatened  by 
development,  foot  traffic,  and  a  nearby 
quarry.  The  two  populations  of 
Streptanthus  niger  are  threatened  by 
residential  development  and  road 
construction.  Clarkia  franciscana  is 
known  from  five  populations  that  are 
imperiled  by  potential  development, 
foot  traffic  and  competition  from  alien 
plants.  Proposed  trail  and  road 
construction  threaten  the  three 
remaining  populations  of  Cirsium 
fontinale  var.  fontinale.  The  sinjjie 
remaining  population  of  Eriophyllum 
latilobum  occurs  on  steep  slopes  subject 
to  erosion  that  could  be  accelerated  by 
a  proposed  bike  trail.  It  is  extremely 
vulnerable  to  extinction  from  random 
events.  The  single  remaining  population 
of  Pentachaeta  bellidiflora,  which  has 
been  bisected  by  Highway  280,  is 
threatened  by  proposed  trail 
construction.  It  is  also  extremely 
vulnerable  to  random  events.  Ceanothus 
ferrisae  occurs  in  three  populations 
threatened  by  proposed  residential  and 
recreational  development;  95  percent  of 
one  population  was  recently  di^stroyed 
by  fire.  Eleven  of  the  14  populations  of 
Dudleya  setchellii  occur  on  private  land 
and  are  threatened  by  a  proposed  golf 
course  and  by  residential,  school, 
church  and  road  construction.  Proposed 
residential  and  golf  course  construction, 
and  grazing  threaten  the  nine 
populations  of  Streptanthus  albidus  ssp. 
albidus. 

These  species  are  in  danger  of 
extinction  throughout  all  or  a  part  of 
their  range,  and  the  preferred  action  is, 
therefore,  to  list  Castilleja  affinis  ssp. 
neglecta,  Ceanothus  ferrisae,  Cirsium 
fontinale  var.  fontinale.  Clarkia 
franciscana,  Cordylanthus  tenuis  ssp. 
capillaris.  Dudleya  setchellii, 
Eriophyllum  latilobum.  Pentachaeta 
bellidiflora,  Streptanthus  albidus  ssp. 
albidus,  and  Streptanthus  niger  as 
endangered.  Two  species  are  not  now  in 
immediate  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
their  range.  The  single  known 
population  of  Calochortus  tiburonensis 
is  protected  by  The  Nature  Conservancy, 
however,  its  proximity  to  human 
population  centers  and  surrounding 
development  make  it  vulnerable  to 
catastrophic  events.  Proposed 
residential  development  and  foot  traffic 


threaten  10  of  die  14  populations  of 
Hesperolinon  conjestum.  If  appropriate 
management  actions  are  not  taken  to 
protect  these  two  species,  they  are  likely 
to  become  in  danger  of  extinction  in  the 
near  future.  As  a  resuh.  the  preferred 
action  is  to  list  Calochortus  tiburonensis 
and  Hesperolinon  congestum  as 
threatened. 

Alternatives  to  this  action  were 
considered  but  not  preferred.  Not  listing 
the  species  or  listing  Castilleja  affinis 
ssp.  neglecta,  Ceanothus  ferrisae, 
Cirsium  fontinak  var.  fontinale,  Clarkia 
franciscana,  Cordylanthus  tenuis  ssp. 
capillaris,  Dudleya  setchellii, 
Eriophyllum  latilobum.  Pentachaeta 
bellidiflora.  Streptanthus  albidus  ssp. 
albidus.  and  Streptanthus  niger  as 
threatened  would  not  provide  adequate 
protection  and  would  not  be  in  keeping 
with  the  Act. 


Critical  Habitat 

Section  4(a)(3)i6f  the  Act  requires 
that,  to  the  maximum  extent  prudent 
and  determinable,  the  Secretary 
designate  critical  habitat  concurrently 
with  determining  a  species  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  these  species.  Because 
the  12  plants  face  numerous 
anthropogenic  threats  (see  Factors  A 
and  E  in  "Summary  of  Factors  Affecting 
the  Species")  and  occur  predominantly 
on  private  land,  the  publication  of 
precise  maps  and  descriptions  of  critical 
habitat  in  die  Federal  Register  would 
make  these  plants  more  vulnerable  to 
incidents  of  vandalism  and.  therefore, 
could  contribute  to  the  decline  of  these 
species  and  increase  enforcement 
problems.  The  listing  of  these  species  as 
endangered  or  threatened  also 
publicizes  the  rarity  of  these  plants  and, 
thus,  can  make  them  attractive  to 
researchers  or  collectors  of  rare  plants. 
Furthermore,  critical  habitat  designation 
is  not  prudent  due  to  lack  of  benefit  to 
the  species.  All  12  species  discussed 
herein  are  restricted  to  serpentine  soils. 
Several  of  the  species.  Eriophyllum 
latilobum.  Calochortus  tiburonensis. 
Streptanthus  niger,  and  Streptanthus 
albidus  ssp.  albidus  likely  have  always 
been  confined  to  their  present  habitat. 
No  areas  outside  of  their  present  range 
are  known  to  have  supported  these 
plants  in  the  past;  therefore,  no 
additional  sites  exist  that  could  be 
considered  essential  to  the  species" 
recover}'.  For  these  reasons,  the  Ser\  ice 
finds  that  designation  of  critical  habitat 
for  the  12  species  is  not  prudent  because 
it  would  provide  no  additional  benefits 
to  the  species  beyond  those  they  would 
receive  by  virtue  of  their  designation  as 
endangered  or  threatened  species.  The 


proper  agencies  have  been  notified  of 
the  locations  and  importance  of 
protecting  die  habitat  of  diese  species. 

Protection  of  the  habitat  of  these 
species  will  be  addressed  through  the 
recovery  process  and  through  the 
section  7  consultation  process. 
Therefore,  the  Service  finds  that 
designation  of  critical  habitat  for  these 
plants  is  not  prudent  at  this  time, 
because  such  designation  likely  would 
increase  the  degree  of  threat  from 
vandalism,  collecting,  or  other  human 
activities. 


Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  State  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  Such  actions 
are  initiated  by  the  Service  following 
listing.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  diat 
is  proposed  or  fisted  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  die  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carr>' 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  activities  potentially  affecting 
1  or  more  of  the  12  plants  will  likelv 
involve  recreation-related  projects  and 
perhaps  grazing  practices  on  Federal 
land.  Populations  of  3  of  the  12  plants 
occur  on  Federal  land.  Two  populations 
of  Hesperolinon  congestum  and  one  of 


Castilleja  affinis  ssp.  neglecta  occur  on 
die  Golden  Gate  National  Recreation 
Area.  Two  populations  of  Clarkia 
franciscana  occur  at  the  Presidio. 

The  San  Francisco  Water  Department 
owns  9,300  ha  (23,000  acres)  of  land  in 
San  Mateo  County.  In  1969.  a  four-party 
agreement  among  the  U.S.  Department 
,   of  die  Ulterior,  die  State  of  Cafifomia. 
San  Mateo  County,  and  the  City  and 
County  of  San  Francisco  established 
easements  on  die  watershed  lands  to 
ensure  that  all  future  land  use  would  be 
compatible  with  water  quality  criteria. 
These  easements  were  granted  to  the 
U.S.  Department  of  the  Interior  and  are 
jointly  administered  by  the  San 
Francisco  Water  Department  and  the 
Golden  Gate  National  Recreation  Area. 
Populations  of  Cirsium  fontinale  var. 
fontinale.  Eriophyllum  latilobum. 
Hesperolinon  congestum,  and 
Pentachaeta  bellidiflora  occur  on  Water 
Department  land. 

Hesperolinon  congestum,  Pentachaeta 
bellidiflora.  Dudleya  setchellii.  and 
Streptanthus  albidus  ssp.  albidus  co- 
occur  with  the  bay  checkerspot  butterfly 
[Euphydryas  edit'ha  bayensis]  in  San 
Mateo  and  Santa  Clara  counties.  The 
bay  checkerspot  is  listed  as  a  threatened 
species  under  the  Endangered  Species 
Act.  Permits  for  incidental  take  of  this 
species  granted  under  section  10(a)  of 
the  Act  may  affect  the  plant  species 
listed  above.  Preparation  of  Habitat 
Conservation  Plans  for  the  bay 
checkerspot  butterfiy  may,  therefore, 
require  internal  section  7  consultation 
with  regard  to  the  four  species  listed 
above. 

The  12  plants  also  may  be  affected  by 
Federal  mortgage  programs,  including' 
the  Veterans'  Administration  and  the 
U.S.  Department  of  Housing  and  Urban 
Development  (Federal  Home 
Administration  loans),  or  by 
construction  of  roads  and  highways  by 
the  Federal  Highway  Administration. 
The  Service  is  concerned  over  the  loss 
of  Eriophyllum  latilobum  during  regular 
road  maintenance  and  continuing  soil 
slippage  that  results  in  plant  loss; 
however,  removal  from  roadways  of 
debris  containing  E.  latilobum  plants  ur 
seeds  that  has  fallen  by  natural  causes 
into  the  roadwav  is  not  a  violation  of  the 
Act. 

At  least  one  proposed  project  that 
may  affect  two  of  the  plants  also 
involves  wetlands  under  the  jurisdiction 
of  the  U.S.  Army  Corps  of  Engineers. 
Listing  these  12  plants  will  provide 
for  development  of  a  recover\  plan  (or 
plans)  for  them.  Such  plan(s)' would 
bring  together  both  State  and  Federal 
efforts  for  conservation  of  the  plants. 
The  plan(s)  would  establish  a 
framework  for  agencies  to  coordinate 
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activities  and  cooperate  with  each  other 
in  conservation  efforts.  The  plan(s) 
would  set  recovery  priorities  and 
estimate  costs  of  various  tasks  necessary 
to  accompUsh  them.  They  also  would 
describe  site-specific  management 
actions  necessary  to  achieve 
conservation  and  survival  of  the  12 
serpentine  plant  species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 
17.62,  and  17.63  for  endangered  species 
and  17.71  and  17.72  for  threatened 
species  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  or  threatened  plants. 
With  respect  to  the  12  plants  from  San 
Francisco  Bay  area  serpentine  habitats, 
all  prohibitions  of  section  9(a)(2)  of  the 
Act.  implemented  by  50  CFR  17.61  or 
17.71,  would  apply.  These  prohibitions, 
in  part,  make  it  illegal  for  any  person 
subject  to  the  jiu'isdiction  of  the  United 
States  to  import  or  export;  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity;  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce;  remove  and  reduce  to 
possession  the  species  from  areas  under 
Federal  jurisdiction;  maliciously 
damage  or  destroy  any  such  species  on 
any  area  under  Federal  jurisdiction;  or 
remove,  cut,  dig  up,  damage,  or  destroy 
any  such  endangered  plant  species  on 
any  other  area  in  knowing  violation  of 
any  State  law  or  regulation  or  in  the 
course  of  any  violation  of  a  State 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 
The  Act  and  50  CFR  17.62, 17.63.  and 
17.72  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 


prohibited  activities  involving 
endangered  or  threatened  plant  species 
under  certain  cinnunstances.  The 
Service  anticipates  few  trade  permits 
would  ever  be  sought  or  issued  for  the 
12  species  because  the  plants  are  not 
common  in  cultivation  or  in  the  wild. 

It  is  the  policy  of  the  Service  (59  FR 
^4272)  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  the  listing  on  proposed  or 
ongoing  activities.  Activities  affected  by 
the  listing  were  discussed  previously  in 
this  section.  The  Service  does  not  at  this 
time  know  of  any  other  activities 
affected  by  this  listing. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Sacramento 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  on  listed 
plemts  and  inquiries  regarding  them  may 
be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service.  Ecological  Services. 
Permits  Brfmch.  911  N.E.  11th  Avenue. 
Portland.  Oregon  97232-4181  (503/231- 
6241;  FAX  503/231-6243). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmenlal 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 


published  in  the  Federal  Register  on 
October  25,  1983  (48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available,  upon  request,  from 
the  Field  Supervisor.  Sacramento  Field 
Office  (see  ADDRESSES  section). 

Author.  The  primary  author  of  Ihis  final 
rule  is  Elizabeth  Wame,  U.S.  Fish  and 
Wildlife  Service,  Sacramento  Field  Office 
(see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulations  Promulgation 

Accordingly.  Part  17  subchapter  B  of 
Chapter  I.  Title  50  of  the  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245:  Pub.  L.  9<>- 
625. 100  Stat.  3500.  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following  species,  in 
alphabetical  order  under  the  families 
indicated,  and  by  adding  a  new  family 
"Linaceae — Flax  Family."  in 
alphabetical  order,  to  the  List  of 
Endangered  and  Threatened  Plants: 

§  17.12    Endangered  and  ttireatened  plants. 

•         ♦         *         »         • 

(h)  •    '   ' 


Species 


Scientific  name 


Common  name 


Historic  range 


Status        When  listed      Critical  habitat      Special  rules 


Asteraceae — Aster  family: 


Cirskjmfontinale  yar.  fontinale     Fountain  thistle  U.S.A.  (CA)  E 

•  *  •  • 

Enophylfum  latilobum San  Mateo  v/oo!ly  U.S.A.  (CA)  \.    E 

sunflower. 

Pentachaeta  bettidiflora Wh«te-rayed  U.S.A.  (CA)  E 

pentachaeta. 


575 


575 


575 


HA 


NA 


NA 


NA 


NA 


NA 


Brassicaceae — Mustard  family; 


Streptanthus      albidus     ssp.    Metcaif  Canyon 

albidus.  jewelflower. 

Streptanthus  niger Tiburon  jewelflower  .. 


U.S.A.  (CA)  E 

U.S.A.  (CA)  E 


575 
575 


NA 
NA 


NA 
NA 
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Species 


Scientific  name 


Common  name 


Historic  range  Status        Whenlisted       Critical  habitat      Special  rules 


Crajsulaceae — Stonecrop  family: 


Dudleya  setchellii 


Liliaceae— Lily  fai  n  ily: 


Santa  Clara  Valley         U.S.A.  (CA)  E 

dudleya. 


575 


NA 


NA 


Calochortus  iiburonensis  Tiburon  manposa  lily      U.S.A.  (CA)  T 

Linaceae— Flax  family: 

Hesperolinonicongestum Marin  dwarf-flax  U.S.A.  (CA)  T 


Onagraceae — Evening-primrose 
family: 


Clarkia  franci$cana  Presidio  clarkia U.S.A.  (CA)  E 

* 

Rhamnaceae— Buckthorn  family: 

Ceanothus  feUsae  Coyote  ceanothus  ....    U.S.A.  (CA)  E 

Scrophulariaceae— Snapdragon 
family: 

Castilleja  affins  ssp.  neglecta      Tiburon  paintbrush  ...     U.S.A.  (CA)  e 


575 


575 


NA 


NA 


NA 


NA 


575 


NA 


NA 


575 


NA 


NA 


Cordylanthus 
capillaris. 


tenius       ssp.     Pennells  bird's  beak      U.S.A.  (CA)  E 


575 


575 


NA 


NA 


NA 


NA 


Dated:  Dc(embeJ36,  1904. 
Mollie  H.  Beattie,  { 

Director.  I 'S.  Fish  Ond  Wildlife  Sprxicf. 
|FR  Doc.  95-2689  Filed  2-2-95:  8:45  anil 
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Proposed  Rules 


Federal  Register 

Vol.  60.  No.  23 

Friday.  February  3.  1995 


This  secton  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  putjlic  of  the  proposed 
issuance  of  rules  and  regulations.  Ttie 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  95-ASO-4] 

Proposed  Amendment  to  Class  E 
Airspace;  Smithfield,  NC 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Smithfield.  NC,  A  LOC/DME  RWY  J 
Standard  Instrument  Approach 
Procedure  (SLAP)  has  been  developed 
for  Johnston  County  Airport.  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  (ACL)  is 
needed  to  accommodate  this  SIAP  and 
for  instrument  flight  rules  (IFR) 
operations  at  the  airport. 
DATES:  Comments  must  be  received  on 
or  before  March  20.  1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No 
95-ASO-4,  Manager,  System 
Management  Branch,  ASO-530,  P.O. 
Box  20636,  Atlanta.  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  550. 
1701  Columbia  Avenue,  College  Park. 
Georgia  30337,  telephone  (404)  305- 
5586. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Powderly,  System 
Management  Branch.  Air  Traffic 
Division.  Federal  Aviafion 
Administration.  P.O.  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5570. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  peirties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 


supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  95-ASO^."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region.  Room  550, 1701  Columbia 
Avenue.  College  Park.  Georgia  30337, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
nilemaking  will  be  filed  in  the  do{:ket. 

Availability  of  NPRM'S 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager. 
System  Management  Branch  ASO-530, 
Air  Traffic  Division,  P.O.  Box  20()36, 
Atlanta.  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  nunling 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory-  Circuktr  No. 
11-2A  which  descril'os  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
cunendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  the  Class  E  airspace  area  at 
Smithfield,  NC.  A  LOC/DME  RWY  3 
SIAP  has  been  developed  for  lohnston 
County  Airport.  Additional  controlled 
airspace  extending  upward  from  700 


feet  ACL  is  needed  to  accommodate  this 
SIAP  and  for  IFR  operations  at  the 
airport.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9B  dated  July  18.  1994  and 
effective  September  16. 1994  which  is 
incorporated  by  reference  in  CFR  71.1. 
The  Class  E  airspace  designation  listed 
in  this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  IX)T  Regulatory  Polities 
and  Procedures  (44  PR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  n^frrence. 
Navigation  (Air) 

The  Proposed  Amendment 

In  coiisideration  of  the  foregoing,  tht; 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  t354(.i). 
I.'.IO;  E.O.  10854.  24  PR  9565.  3  CFR.  1959- 
1963  Comp..  p.  3a9:  49  LLS.C.  l()r.(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B.  .Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994  and  effective 
September  16. 1994.  is  amended  as 
follows: 
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Pam.  6005    Class  E  airspace  areas  extending 
upward  from  700  feet  above  the  surface 
of  the  earth. 

•  *         *         »         « 

ASO  NC  ES  Smithfield.  NC  {Revised) 

Johnston  County  Airport.  NC 

(Lat.  35''26'28r'N.  long.  78°23'25"/ 
Jnali  NDB 

(Ut.  35'26'25"  N.  long.  78''21'16"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.5-mile 
radius  of  Johnston  County  Airport  and  within 
2.4  miles  each  side  of  the  024°  bearing  from 
the  Jnall  NDB.  ertending  from  the  7.5-mile 
radius  to  7  miles  northeast  of  the  NDB 

*  •         •         «         • 

Issued  in  College  Park,  Creoreia.  on  January 
24.  1995. 

Michael  J.  Powderly. 

Acting  Manager.  Air  Traffic  Division. 
Southern  Region. 

[FR  Doc.  95-2733  Filed  2-2-95:  8:45  ami 
BILLING  CODE  49«0-«3-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 1 

[ILI 2-39-6822.  FRL-61 49-21 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  Envirdamental  Protection 

Agency.  I 

ACTION:  Proposed  rule;  notice  of  public 
hearing;  reopeiiing  the  public  comment 
period.  ' 


SUMMARY:  The  IJnited  States 
Environmental  JProtection  Agency 
(LJSEPA)  promulgated  the  Chicago 
ozone  Federal  IlEplementation  Plan 
(FIP)  on  June  20. 1990  (55  FR  26814) 
Included  in  US^TA's  FIP  was  a 
reqiitrem.ent  that  staple  manufacturing 
facilities  such  as  Duo-Fast  Corporations 
Franklin  Park,  Illinois  facility  be  subject 
to  specific  emission  limits.  On 
November  27.  1090.  Duo-Fast  filed  a 
petition  for  recqnsideration  with  USEPA 
in  which  it  contjemded  that  USEPA 
failed  to  respon^  to  Duo-Fast "s  March  2, 
1990,  comments  in  response  to  USEP.\'s 
Deromber27, 1^90.  proposed 
promulgation  of  the  Chicago  FIP.  On 
November  18. 16B4  (59  FR  59739). 
USEPA  published  a  proposed  rule  on 
this  reconsideration  which  offered  the 
opportunity  for  ^  public  hearing.  A 
public  hearing  was  requested  on  the 
November  18.  1994.  proposed  rule.  This 
notice  announces  tliat  a  public  hearing 
on  the  proposed  rule  is  scheduled  for 
March  8, 1995.  and  reopens  the  public 
comment  period  from  February  3.  1995 
until  April  7,  1905. 


DATES:  The  public  comment  period  is 
reopened  from  February  3. 1995  until 
April  7, 1995.  A  public  hearing  has  been 
scheduled  for  Wednesday  March  8 
1995.  at  1:30  pm. 

ADDRESSES:  Written  comments  on  the 
proposed  rule  should  be  addressed  tot  J 
Elmer  Bortzer.  Chief.  Regulation 
Development  Section  (AR-18J).  U.S. 
Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 

Comments  should  be  strictly  limited 
to  the  subject  matter  of  the  November 
18.  1994.  proposed  rule.  The  location  of 
the  public  hearing  is  the  Lake  Ontario 
Room  on  thf,  twelfth  floor  of  the  Ralph 
H.  Metcalfe  lederal  Building.  77  West 
Jackson  Boulevard.  Chicago.  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Rosenthal.  Regulation 
Development  Branch.  18th  Floor 
Southwest.  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  (312)  R86-6052 

Dated:  January  25,  1905 
Michelle  D.  Jordan, 
Actinf;  Regional  Administrator 
If-R  Doc.  9&-2628  Filed  2-2-95:  8;45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Chapter  J 

[CGD  95-0C7] 

Alternate  Compliance  for  Inspection 
and  Certftication  of  Certain  U.S.  Flag 
Commercial  Vessels 

AG£WCY:  Coast  Guard,  DOT 
ACTION:  Notice;  solicitation  for 
participants;  request  for  comments. 


SUMMARY:  On  Januar\'  12.  1995.  the  V  S 
Coast  Guard  and  the  .American  Bureau 
of  Shipping  (ABS)  signed  a 
Memorandum  of  Understanding  (MOU) 
concerning  delegation  of  lesse! 
inspections  and  examinations,  tonnage 
measurement,  and  acceptance  of  plan 
review  and  approval.  Under  this  MOU. 
the  Coast  Guard  and  the  ABS  will 
develop  a  program  to  provide  owners 
and  operators  of  certain  .-XBS  classed. 
Coast  Guard  inspected  commercial 
vessels  with  an  alternative  to 
undergoing  iiispection  by  the  Coast 
Guard  under  existing  applicable  Federal 
regulations.  Owners  and  operators  of 
certain  ABS  classed.  Coast  Guard 
inspected  vessels  are  invited  to 
participate  in  a  pilot  program  designed 
to  evaluate  standards,  processes,  and 
procedures  under  development  for  use 


in  the  Alternate  Compliance  Program 
(ACP).  and  interested  persons  are 
invited  to  submit  comments. 
DATES:  A  pilot  program  will  begin 
February  3. 1995.  Applications  for  . 
participation  in  the  pilot  program  must 
be  received  not  later  than  May  4,  1995. 
Written  comments  should  be  submitted 
not  later  than  August  2.  1995. 
ADDRESSES:  Applications  for 
participation  in  the  pilot  program  must 
be  submitted  to  Commandant  (G-.MVl- 
1).  ATTN:  ACP  Pilot  Program,  U.S. 
Coast  Guard.  2100  Second  Street,  S.W., 
Washington.  DC  20593-0001.  Written 
comments  may  be  mailed  to  the 
Executive  Secretary,  Marine  .^afpty 
Council  (G-LRA),  U.S.  Coast  Guard, 
2100  Second  Street  S.W.,  Washington, 
DC  20593-0001.  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
8  AM  and  3  PM,  Monday  through 
Friday,  except  Federal  holidays. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  J40U. 
Coast  Guard  Headquarters,  between  8 
AM  and  3  PM.  Monday  through  Friday, 
except  Federal  holidays.  Copies  of 
referenced  materials  are  available  for 
inspection  and  copying  in  room  1400. 
•     U.S.  Coast  Guard.  2100  Second  Street 
S.W..  Washington,  DC  20593-0001,  and 
may  also  be  obtained  from  the  Anierican 
Bureau  of  Shipping,  1685SNurUitha.se 
Drive.  Houston,  TX  77060,  or  the 
International  Maritime  Organiz.alion. 
Publications  Section.  4  .Albert 
Embankment,  London  SEl  7SR.  United 
Kingdom,  telephone  44  (71)  7:»5  7611, 
facsimile  44  (71)  587  3210,  as  indicated. 
FOR  FURTHER  INFORMATiON  CONTACT: 
LCDR  David  L.  Scott.  Project  .Md;.ag.;r. 
Commandant  (G-MVl-l).  U.S.  Coast 
Guard,  2100  Second  Street.  S.W-. 
Washington.  IX;  2n5w<-0001.  teli.'jihone 
(202)  2fi7-14!:.4. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  46  U.S.C.  3Jlt>.  the  .St-c.-rtary  of 
Transportation  may  relv  upon  rtports. 
documents,  and  certificates  issu'jd  by 
ABS.  The  Secretary  n;ay  also  delegate 
authdrify  to  ABS  to  in^pcct  or  examine 
■i  vessel  of  the  U.S.  The  .same  statute 
ajthorizcs  the  Serretar\  to  use  ABS  for 
reviewing  and  approving  plans  reciuired 
for  issuance  of  a  certificate  of 
inspection.  These  authorities  have  Ixren 
delegated  to  the  Coast  Guard.  The  MOU 
signed  on  January  12.  1995.  bv  the  floast 
Guard  and  the  ABS  further  delegates 
these  authorities  to  the  ABS. 

Currently,  the  Coast  Guard  conducts 
vessel  inspections  and  the  ABS 
conducts  vessel  surveys.  For  U.S.  flag, 
ABS  classed.  Coast  Guard  inspecUnl 
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commercial  vessels,  these  inspections 
and  surveys  are  largely  duplicative.  The 
U.S.  Coast  Guard's  ABS  Based  Alternate 
Compliance  Program  (ACP)  is  a 
cooperative  effort  between  the  Coast 
Guard  and  ABS.  The  goal  of  the  ACP  is 
to  allow  a  vessel  to  be  inspected  by  ABS 
under  the  applicable  ABS  class  rules, 
international  treaties  and  agreements  to 
which  the  U.S.  is  a  party,  and  other 
prescribed  standards  which  have  been 
determined  by  the  Coast  Guard  to 
provide  a  level  of  safety  equivalent  to 
compliance  with  current  regulations. 
Under  current  regulations,  the  Coast 
Guard  may  accept  a  wide  range  of 
equivalencies  or  alternative  compliance 
methods  on  a  case-by-case  basis. 

The  ABS,  in  cooperation  with  the 
Coast  Guard,  has  reviewed  the  current 
regulations  in  33  CFR  Chapter  I  and  46 
CFR  Chapter  I,  the  ABS  Rules  for 
Building  and  Classing  Steel  Vessels,  and 
applicable  international  treaties  and 
agreements  such  as  the  International 
Convention  for  the  Safety  of  Life  at  Sea 
as  amended  (SOLAS  74/78),  the  1973 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships,  as 
modified  by  the  Protocol  of  1978 
(MARPOL  73/78),  and  the  1969 
International  Convention  on  Tonnage 
Measurement  of  Ships.  Based  on  this 
review,  the  ABS  developed  the  U.S. 
Supplement  to  the  ABS  Rules  to  address 
current  regulatory  requirements  that  are 
not  satisfied  by  compliance  with  the 
other  standards.  The  U.S.  Supplement 
also  contains  amplifying  information 
necessary  to  ensure  compliance  with 
SOLAR  74/78.  The  Coast  Guard  has 
determined  that  the  U.S.  Supplement  to 
the  ABS  Rules,  when  used  in 
conjunction  with  the  ABS  Rules  for 
Building  and  Classing  Steel  Vessels,  and 
applicable  international  treaties  and 
agreements,  provides  a  degree  of  safetv 
consistent  with  the  minimum  standards 
set  forth  in  the  subchapters  of  Titles  33 
and  46  of  the  Code  of  Federal 
Regulations  relating  to  tankers  and  cargo 
vessels. 

Under  the  ACP  pilot  program,  an  ABS 
SMr\eyor  v/ould  e.xamine  the  vessel  to 
determine  compliance  with  these 
alternative  standards.  A  Coast  Guard 
Officer  in  Charge  of  Marine  Inspection 
(OCMI)  may  then  issue  a  Certificate  of 
Inspection  to  the  vessel  based  upon  a 
determination  by  the  Coast  Guard  that 
the  required  international  and 
classification  certificates  are  valid  and 
properly  endorsed,  other  reports  from 
the  ABS,  and  that  the  vessel  is  properly 
manned  and  maintained  by  the 
operator. 

The  purpose  of  the  ACP  is  to  increase 
the  international  competitiveness  of  the 
U.S.  maritime  industry-  by  eliminating 


unnecessary  regulations  and  duplication 
of  the  inspections  conducted  by  the 
Coast  Guard  with  surveys  conducted  by 
the  ABS.  The  ACP  also  improves  the 
regularity  in  the  processing  of  requests 
for  equivalency  determinations.  Owners 
and  operators  of  vessels  which 
participate  in  the  ACP  may  realize 
substantial  time  savings  in  the  vessel 
certification  process,  as  well  as 
increased  flexibility  in  scheduling 
required  tests  and  examinations.  While 
the  ACP  is  designed  to  eventually 
include  inspection  and  examination  of 
newly-constructed  vessels,  the  pilot 
program  is  limited  to  existing  vessels. 

Although  broader  application  of  this 
program  will  be  accomplished  through 
rulemaking,  the  Coast  Guard  has 
developed  a  Navigation  and  Vessel 
Inspection  Circular  (NVIC)  which 
provides  an  overall  description  of  the 
ACP,  identifies  the  conditions  for 
enrollment,  and  describes  the  duties 
and  responsibilities  of  participating 
vessel  owners  and  operators,  ABS  and 
the  Coast  Guard.  Persons  interested  in 
obtaining  a  copy  of  this  NVIC  are 
invited  to  contact  the  Program  Manager 
identified  above  in  FOR  FURTHER 
INFORMATION  CONTACT. 

Copies  of  all  referenced  documents 
may  be  viewed  at  Room  1400,  Coast 
Guard  Headquarters,  2100  Second 
Street,  S.VV.,  Washington.  DC  20593- 
0001.  between  the  hours  of  8  AM  and 
3  PM  Monday  through  Friday,  except 
Federal  holidays.  Copies  of  the  ABS 
Rules  for  Building  and  Classing  Steel 
Vessels  and  the  U.S.  Supplement  to  the 
ABS  Rules  for  Steel  Vessels  for  Vessels 
on  International  Voyages  may  be 
obtained  from  ABS  as  listed  under 
ADDRESSES  above.  Consolidated  editions 
of  the  SOLAS  Convention  and  MARPOL 
73/78  may  be  obtained  from  the 
International  Maritime  Organization  as 
listed  under  ADDRESSES  above. 

Pilot  Program 

The  Coast  Guard  intends  to  initiate 
rulemaking  on  this  subject  through 
publication  of  a  notice  of  proposed 
rulemaking.  Beginning  February  3. 
1995,  it  will  conduct  a  Umited  pilot 
program  to  test  and  evaluate  the 
standards  and  procedures  that  have 
been  developed  in  cooperation  with  the 
ABS.  The  Coast  Guard  will  also  use  the 
pilot  program  to  check  the  application 
of  these  standards  and  procedures  to 
existing  tankers  and  cargo  vessels. 
Therefore,  during  the  pilot  program, 
ABS  surveyors  will  apply  these 
standards  during  classification  surveys, 
damage  surveys,  drydock  examinations 
and  other  required  tests  and  inspections 
for  participating  vessels.  The  cognizant 
Coast  Guard  OCMI  may  rely  upon  the 


ABS  reports  to  issue  a  Certificate  of 
Inspection.  The  Coast  Guard  will  also 
provide  oversight  to  ensure  that  vessels 
participating  in  this  program  maintain  a 
level  of  safety  equivalent  to  that 
experienced  by  vessels  inspected  under 
the  traditional  process.  The  high  level  of 
safety  present  on  vessels  of  the  U.S. 
hierchant  marine  will  not  be 
compromised. 

Coast  Guard  user  fees  are  the  subject 
of  a  separate  ongoing  rulemaking. 
Participants  in  the  pilot  program  mav  be 
responsible  for  payment  for  both  Coast 
Guard  user  fees  and  costs  of  ABS 
services.  Participants  in  the  pilot 
program  should  not  e.xpect  that  any 
applicable  user  fees  will  be  reduced. 
However,  the  Coast  Guard  will  collect 
data  on  the  level  of  Coast  Guard 
resources  utilized  in  the  ACP  and 
evaluate  the  need  for  future  changes  to 
applicable  user  fee  regulations. 

Eligibility 

Th(!  Coast  Guard  invites  companies 
which  own  or  operate  U.S.  flag,  ABS 
classed.  Coast  Guard  inspected 
commercial  vessels  to  apply  to 
participate  in  a  pilot  program  beginning 
February  3.  1995.  At  present,  only  cargo 
ships  and  tank  ships  possessing  valid 
international  certificates  are  ehgible  to 
enter  the  pilot  program  because 
currently  the  U.S.  Supplement  to  the 
ABS  Rules  is  only  applicable  to  cargo 
ships  and  tank  ships  surveyed  for 
international  voyages.  In  addition,  ships 
offered  for  the  pilot  program  must 
currently  be  classed  by  the  ABS  and 
have  a  valid  Certificate  of  Inspection. 

A  company  may  not  participate  in  the 
pilot  program  if  it  has  a  history  of 
recurring  marine  casualties,  oil  spills, 
civil  penalties  or  a  record  of  poor 
maintenance  of  its  vessel  or  vessels. 

Due  to  resource  limitations  during  the 
pilot  program,  the  Coast  Guard  mav,  on 
a  case  by  case  basis,  reject  an 
application  for  vessels  which  will 
undergo  inspection  for  certification  in  a 
foreign  port.  Additionally,  due  to 
limited  resources,  the  Coast  Guard  will 
also  consider  scheduling  and  location  of 
inspection  services  as  criteria  for 
participation. 

Selected  participants  should  be 
prepared  to  provide  feedback  and 
suggestions  for  improvement  of  the 
program  and  to  participate  in  other 
activities  to  help  the  Coast  Guard  and 
the  ABS  refine  the  ACP. 

Companies  may  apply  to  enroll  in  the    - 
pilot  program  by  submitting  a  written 
request  to  the  address  listed  in 
ADDRESSES  above.  Applications  must 
indicate  the  name  and  official  number 
of  the  vessel  or  vessels  offered  for 
enrollment,  the  expiration  date  of  each 
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Certificate  of  Inspection,  and  identify  a 
company  representative  as  the  point  of 
contact. 

The  Coast  Guard  also  requests 
comments  fi-om  interested  persons  on 
the  pilot  program  and  the  standards  and 
processes  developed  for  use  in  the  ACP. 
Written  comments  should  be  submitted 
as  indicated  under  ADDRESSES  above. 

Dated:  January  30.  1995. 
I.e.  Card. 

Hear  Admiral.  fl'.S.  Coast  Guard  Chief.  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection.        i 

iFR  Doc.  95-2648  Filed  2-2-95;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  95-15,  RM-8574J 

Radio  Broadcasting  Services;  Pago 
Pago,  American  Samoa 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Propoked  rule. 


SUMMARY:  Th^  Commission  requests 
comments  on  ^petition  filed  by  Oceania 
Broadcasting  Net  work.  Inc.,  seeking  the 
allotment  of  Channel  226C1  to  Pago 
Pago,  /Vmericain  Samoa,  as  the 
community's  second  local  FM  ser\'ice. 
Channel  226CI  can  be  allotted  to  Pago 
Pago  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  -14-16-41  South  Latitude 
and  170-42-09  West  Longitude. 
DATES:  Commaats  must  be  filed  on  or 
before  March  24,  1995,  and  reply 
comments  on  6r  before  April  lo'  1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554. 
In  addition  to  filing  comments  with  the 
FCC.  interested  parties  should  ser\-e  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Christopher  J.  Racine. 
President.  Oceania  Broadcasting 
Network.  Inc..  970  North  Kalaheo 
Avenue.  Suite  C314.  Kaikia,  Hawaii 
96734  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
95-15,  adopted  January  24. 1995.  and 
released  January  30.  1995.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 


normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street.  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc..  (202)  857- 
3800,  2100  M  Street,  NW,  Suite  140, 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Fle.xibility  Act  of  1980  do  not' apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotment.s 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  e.Y  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Ckjmmunications  Commission. 

lohn  A  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Utiles 

Division.  Mass  Media  Bureau. 

IFR  Doc  95-2681  Filed  2-2-95:  8:45  am! 
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47  CFR  Part  73 

[MM  Docket  No.  95-14;  RM-6552J 

Radio  Broadcasting  Services; 
Leavenworth,  Othello,  and  East 
Wenatchee.  Washington 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Ronald 
A.  Murray,  d/b/a  Murray  Broadcasting, 
proposing  the  substitution  of  Channel 
266 A  for  Channel  249A  at  Leavenworth. 
Washington,  and  the  modification  of 
Station  KLVH(FM)'s  construction 
permit  accordingly.  In  order  to 
accommodate  the  substitution, 
petitioner  also  requests  the  downgrade 
of  Channel  248C1  to  Channel  248C3  at 
Othello.  Washington,  and  the 
modification  of  Station  KZLN-FM's 
construction  permit  accordingly:  the 
substitution  of  Channel  249A  for 
Channel  266A  at  East  Wenatchee. 
Washington,  and  the  modification  of 
Station  KYSN(FM)'s  license 
accordingly.  Channel  266A  can  be 
allotted  at  Leavenworth  in  compliance 
with  the  Commission's  minimum 


distance  separation  requirements  at 
petitioner's  presently  authorized  site. 
The  coordinates  for  Channel  266A  at 
Leavenworth  are  North  Latitude  47-35- 
32  and  West  Longitude  120-38-35.  See 
Supplementary  Information,  supra. 
DA.TES:  Comments  must  be  filed  on  or 
before  March  24. 1995  and  reply 
comments  on  or  before  April  10.  1995. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Melodie  A.  Virtue.  Haley. 
Bader  &  Potts,  Suite  900.  4350  North 
Fairfax  Drive,  ArUngton.  Virginia 
22203-1633  (Counsel  for  Petitioner). 
FURTHER  INFORMATION  CONTACT:  Shai-on 
P.  McDonald.  Mass  Media  Bureau.  (202) 
614-6530 

SUPPLEMENTARY  INFORMATION:  Tiiis  is  a 
synopsis  of  the  Commission's  V  >/  ce  of 
Proposed  Rule  Making  and  Ordt  i  to 
Show  Cause,  MM  Docket  No.  95-14. 
adopted  January  24.  1995.  and  re!east;d 
January  30,  1995.  The  frill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Rffference 
Center  (Room  239).  1919  M  Street.  NW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission  s  copv  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800,  2100  M  Street. 
NW.  Suite  140.  Washinofon.  DC  20037 

Additionally,  Channel  248C3  can  be 
allotted  at  Othello  and  Channel  249A  at 
East  Wenatchee  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  thr 
imposition  of  site  rcsfriction.s.  The 
coordinates  for  Channel  248C3  at 
Othello  are  North  Latitude  4&-4.5-'55 
and  West  Longitude  1 19-16^9;  and  the 
coordinates  for  Channel  249.A  at  East 
Wenatchee  are  North  Latit  itie  47-22-52 
and  West  Longitude  120-17-16.  Since 
Leavenworth.  Othello  and  East 
Wenatchee  are  located  within  320 
kilometers  (200  miles)  of  the  ir.S- 
Canadian  border,  concurrence  ofthe 
Canadian  government  has  hf;pn 
requested. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  ofthe  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.x 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  e\  parte  contacts. 
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For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Comnuinic  aliens  Commission. 
lohn  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  .Mass  Media  Bureau. 

(FR  Doc.  9.5-2680  Filed  2-2-95:  8:45  ami 
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proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
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petitions  and  applications  and  agency 
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examples  of  documents  appearing  in  this 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

Nutrition  Program  for  the  Elderly; 
Adjusted  Level  of  Assistance  From 
October  1, 1993  to  September  30, 1994 
and  initial  Level  of  Assistance  From 
October  1, 1994  to  September  30, 1995 

AGENCY:  Food  a|i]d  Consumer  Service, 

USDA. 

ACTION:  Notice. 


SUMMARY:  This  lotice  announces  both 
the  final  level  oFper-meal  assistance  for 
the  Nutrition  Pitogram  for  the  Elderlv 
(NPE)  for  Fiscail  Year  1994  and  the 
initial  level  of  plor-meal  assistance  for 
Fiscal  Year  199$.  The  Fiscal  Year  1994 
initial  level  of  assistance  of  S.6146  is 
adjusted  to  S.6057  for  all  eligible  meals 
served  during  the  fiscal  year  in 
accordance  witH  section  31 1(c)(2)(A)  of 
the^Older  Americans  Act  of  1965,  as 
amended  by  section  310  of  the  Older 
Americans  Act  Amendments  of  1992 
and  preempted  by  the  Agriculture.  Rural 
Development.  Food  and  Drug 
Administration. land  Related  Agencies 
Act  of  1993.  Ratfes  are  subject  to  change 
because  NPE  receives  a  finite  amount  of 
annual  appropriations,  but  meal  service 
is  a  variable  which  cannot  be  accurately 
projected.  Therejfore,  if  meal  service 
exceeds  Department  prcfjcctions.  the  rate 
must  be  adjusted  accordingly.  The 
Fiscal  Year  1995  initial  level'  of 
assistance  is  set  fit  $.60  for  each  eligible 
meal  in  accordance  with  section 
311(a)(4)  of  the  Older  Americans  Act  of 
19C5,  as  amended  by  section  310  of  the 
Older  American^  Act  Amendments  of 
1992. 

EFFECTIVE  DATE:  Fiscal  Year  1994 
Adjusted  Level  af  Assistance:  October  1, 
1993.  Fiscal  Yea^l995  Initial  Level  of 
Assistance:  October  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  K.  Cohen.  Chief,  Program 
Administration  Branch.  Food 
Distribution  Divif,ion,  Food  and 


Consumer  Service,  U.S.  Department  of 
Agriculture,  3101  Park  Center  Drive, 
Alexandria,  Virginia  22302-1594  or 
telephone  (703)  305-2662. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866 

This  action  is  exempted  from  review- 
by  the  Office  of  Management  and 
Budget  under  E.xecutive  Order  1286S. 

Executive  Order  12372 

This  program  is  fisted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
Nos.  10.550  and  10.570  and  is  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015.  subpart  V,  and  final  rule-related 
notices  published  at  48  FR  29114.  June 
24.  1983  and  49  FR  22676,  Mav  31 
1984.) 

Paperwork  Reduction  Act 

This  notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  Office  of  Management  and 
Budget  review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  This  actir  n  is  not  a  rule 
as  defined  bv  the  Regulat.orv  Fle.xibility 
Act  (5  U.S.C.  601-612)  andthus  is 
exempt  from  the  provisions  of  that  Act. 

Legislative  Background 

Section  310  of  Pub.  L.  102-375,  the 
Older  Americans  Act  Amendments  of 
1992,  amended  section  311(a)(4)  of  the 
Older  Americans  Act  of  1965.  42  LI.S.C. 
3030a(a)(4),  to  require  the  Secretary  of 
'Agriculture  to  maintain  an  annually 
programmed  level  of  assistance  equal  to 
the  greater  of:  (1)  The  current 
appropriation  divided  by  the  number  of 
meals  served  in  the  preceding  fiscal 
year;  or  (2)  61  cents  per  meal  adjusted 
annually  beginning  with  Fiscal  Year 
1993  to  reflect  changes  in  the  Consumer 
Price  Index.  Section  311(c)(2)  of  the  Act 
(42  U.S.C.  3030a(c}(2))  was  amended  to 
provide  that  the  final  reimbursement 
claims  must  be  adjusted  so  as  to  utilize 
the  entire  program  appropriation  for  the 
fiscal  year  for  per-m.eal  support. 

Notwithstanding  the  initial  rates 
established  by  the  Older  Americans  Act. 
the  Department  is  required  to  comply 
with  the  spending  clause  of  the  U.S. 
Constitution  and  31  U.S.C.  1341(a)(1)(A) 
(known  as  the  Antideficiency  Act), 
which  prohibit  the  obligation  or      - 
expenditure  of  funds  in  e.xcess  of  the 


Federal  Register 

Vol.  60.  No    2.3 

Friday.  Februarv  3.  1995 


available  appropriation.  Thus  the 
Department  is  required  to  establish  (and 
if  necessary,  adjust)  rates  in  such  a 
manner  as  to  not  exceed  the  program 
appropriation. 

Fiscal  Year  1994  Adjusted  Level  of 
Assistance 

The  Agriculture.  Rural  Development. 
Food  and  Drug  Administration,  and 
Related  Agencies  Act  of  1993  (Pub.  L. 
103-111).  which  appropriated  NPE 
funding  for  Fiscal  Year  1994.  imposed 
different  NPE  rate  management 
requirements  for  Fiscal  Year  1994.  Title 
IV.  Domestic  Food  Programs,  of  the  Act 
provides  diat  "*   •   *  a  maximum  rate  of 
reimbursement  to  States  will  be 
established  by  the  Secretar\-,  subject  to 
reduction  if  obligations  would  exceed 
the  amount  of  available  funds,  with  anv 
unobligated  funds  to  remain  available  ' 
for  obligation  in  the  fiscal  vear 
beginning  October  1,  1994." 

Based  on  its  projection  of  the  number 
of  meals  to  be  claimed  during  the  fiscal 
year,  and  in  light  of  constitutional  and 
statuton,-  prohibitions  on  obligating  or 
spending  funds  in  excess  of  the 
a\ailabie  appropriation,  the  Department 
announced  an  initial  pcr-meal 
reimbursement  rate  of  S.6146,  the 
highest  rate  which  it  believed  could  be 
sustained  throughout  the  fiscal  year. 
This  initial  level  of  per-meal  assistance 
was  announced  in  the  January  3,  1994 
Federal  Register  (57  FR  59). 

The  Department's  meal  service 
projection  for  Fiscal  Year  1994  assumed 
a  .45  percent  meal  service  increase  over 
virtually  complete  Fiscal  Year  1993 
meal  counts.  This  growth  fijctor 
represented  one-half  of  the  highest  rate 
of  growth  (.9  percent)  the  program  had 
experienced  in  any  one  of  the  four 
previous  fiscal  years.  However,  meal 
service,  which  is  the  basis  for  rate 
setting,  cannot  always  be  accuratelv 
projected  because  it  follows  no 
discernible  pattern  from  year  to  year.  In 
some  recent  years,  for  example,  meal 
service  declined  when  the  per-meal 
support  level  remained  unchanged  or 
increased. 

Data  for  the  first  three  quarters  of 
Fiscal  Year  1994  revealed  that  the 
program  had  experienced  a  .31  percent 
meal  service  increase  over  the  number 
of  meals  served  in  the  first  three 
quarters  in  Fiscal  Year  1993,  uell 
within  the  Department's  projected  .45 
percent  increase  for  the  year.  Howe\  er. 
the  program  experienced  an  almost 
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unprecedented  increase  in  meal  service 
during  the  fourth  quarter,  resuhing  in  a 
1.18  percent  increase  over  the  number 
of  meals  served  in  Fiscal  Year  1993,  the 
highest  annual  increase  in  the  program 
since  1989.  The  Department  monitors 
meal  service  on  a  monthly  basis  by 
comparing  data  from  each  month  of  the 
current  fiscal  year  to  the  corresponding 
month  in  the  previous  fiscal  year. 
However,  the  increase  experienced  in 
the  fourth  quarter  was  unpredictable 
given  that,  as  in  past  years,  there  has 
been  no  discernible  pattern  from  month 
to  month  during  the  fiscal  year. 

Final  Fiscal  Year  1994  meal  counts 
exceeded  Departmental  projections  by 
little  more  than  one-half  of  one  percent. 
However,  this  marginal  unanticipated 
program  growth  necessitated  a 
retroactive  per-meal  rate  reduction  since 
the  program  appropriation  was 
consequently  insufficient  to  support  all 
meals  served  at  the  initially  announced 
level.  Therefore,  the  Department 
announces  a  reduced  Fiscal  Year  1994 
per-meal  reimbursement  rate  of  $.6057. 
This  final  rate  applies  to  all  eligible 
meals  served  during  Fiscal  Year  1994 
and  claimed  in  a  timely  manner.  The 
Department  anticipates  that  a  minimal 
amount  of  funds  will  remain  unspent 
after  close-out  for  the  fiscal  year  has 
been  completed.  In  accordance  with  the 
mandate  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration  and  Related  Agencies 
Act  of  1993,  these  funds  will  be  carried 
over  into  Fiscal  Year  1995  and 
expended  in  per-meal  reimbursement 
for  that  year. 

Fiscal  Year  1995  Initial  Level  of 
Assistance 

In  the  absence  of  overriding 
appropriations  legislation  such  as  was 
enacted  for  Fiscal  Year  1994,  the 
Department  will  for  Fiscal  Year  1995  be 
operating  under  the  Older  Americans 
Act  of  1965,  as  amended.  In  Fiscal  Year 
1995.  a  situation  exists  similar  to  that  at 
the  beginning  of  Fiscal  Years  1993  and 
1994,  i.e.,  the  Fiscal  Year  1995 
appropriation  will  not  sustain 
reimbursement  at  the  mandated 
annually  adjusted  rate. 

It  is  the  Department's  goal  to  establish 
the  highest  rate  that  can  be  sustained 
throughout  the  fiscal  year  so  as  to 
maximize  the  flow  of  program  funds  to 
States.  Program  operators  would  prefer 
to  receive  their  per-meal  support 
steadily  throughout  the  year,  rather  than 
to  operate  at  a  lower  rate  during  the  year 
and  receive  a  compensatory  payment  in 
connection  with  a  rate  increase  after  the 
year  has  ended.  However,  the 
Department  wants  also  to  minimize  the 
possibility  of  a  rate  reduction  and  the 


hardship  that  it  could  cause  program 
operators.  In  order  to  guard  against  the 
need  for  a  reduction,  the  Department 
has  projected  continued  significant 
growth  in  the  number  of  meals  that  will 
be  served  in  Fiscal  Year  1995.  Based  on 
such  projections,  the  Department 
announces  an  initial  per-meal  support 
level  of  $.60. 

If  this  initial  rate  does  not  exhaust 
available  funds  per  the  mandate  by  the 
Older  Americans  Act  of  1965,  as 
amended,  the  rate  will  be  increased  to 
achieve  compliance  with  this 
requirement.  However,  in  the  unlikely 
event  that  the  number  of  meals  served 
exceeds  the  Departments  projection  of 
significantly  expanded  participation,  it 
will  be  necessary  to  reduce  the  rate.  In 
either  event,  the  rate  will  experience 
two  adjustments:  an  intermediate  and 
final  per-meal  level  of  support.  The 
intermediate  rate,  based  on  final  meal 
counts  and  available  funds,  will  be 
announced  in  January  1996.  A  final  rate 
exhausting  any  unspent  funds,  which 
are  anticipated  to  be  minimal,  will  be 
announced  in  March  1996  after  close- 
out  for  the  fiscal  year  has  been 
completed.  States  will  be  notified 
directly  of  changes  in  the  Fiscal  Year 
1995  rate. 

Dated:  January  27.  1995. 
George  A.  Braley, 

Acting  Administrator 

IFR  Doc.  95-2711  Filed  2-2-95:  8:45  am| 
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Forest  Service 

Bull  Lake  Easement;  Kootenai  National 
Forest,  Lincoln  County,  Montana 

AGENCY:  Forest  Service,  USDA.  • 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the 
environmental  effects  of  the  granting  of 
a  road  easement  and  of  road 
reconstruction  needed  to  access  a 
subdivision  in  the  vicinity  of  Bull  Lake. 
The  area  is  located  in  the  Kootenai 
National  Forest.  Three  Rivers  Ranger 
District,  Lincoln  County,  Montana. 
The  proposal's  actions  to  grant  an 
easement  to  Lincoln  County,  Montana 
for  a  county  easement  over  portions  of 
roads  #398  and  #8019.  and  to 
reconstruct  these  roads  to  county 
standards,  for  public  access  to  a 
subdivision  of  land  located  in  Section 
29.  T29N,  R33\V,  Principle  Meridian, 
Montana,  are  being  considered  together 
because  they  represent  either  connected 
or  cumulative  actions  as  defined  by  the 


Council  on  Environmental  Quality  (40 
CFR  1508.25).  This  project-level  EIS 
will  tier  to  the  Kootenai  National  Forest 
Land  and  Resource  Management  Plan 
(Forest  Plan)  and  Final  EIS  (September 
1987),  which  provides  overall  guidance 
of  all  land  management  activities  on  the 
Kootenai  National  Forest,  including 
road  management. 
DATES:  Written  comments  and 
suggestions  should  be  received  on  or 
before  March  20,  1995. 
ADDRESSES:  Submit  written  conmients 
and  suggestions  on  the  proposed 
management  activities  or  a  request  to  be 
placed  on  the  project  mailing  list  to 
Michael  L.  Balboni,  District  Ranger, 
Three  Rivers  Ranger  District,  Kootenai 
National  Forest,  1437  N.  Hwy  2,  Troy, 
Montana,  59935. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Natale,  EIS  Team  Leader,  Three 
Rivers  Ranger  District,  Kootenai 
National  Forest,  Phone  (406)  295-4693. 
SUPPLEMENTARY  INFORMATION:  A  county 
easement  is  proposed  on  approximately 
1.0  mile  of  road  #398  and  2.0  miles  of 
'  road  #8019  to  access  a  subdivision  on 
private  land  that  has  received 
conditional  approval  from  the  county.  If 
approved,  the  road  would  then  be 
reconstructed  to  meet  county  standards. 

The  Kootenai  Forest  Plan  provides 
guidance  for  management  activities 
within  the  potentially  affected  area 
through  its  goals,  objectives,  standards 
and  guidelines,  and  management  area 
direction.  The  area  of  the  proposed 
easement  would  occur  within 
Management  Areas  6  and  11.  Road 
reconstruction  would  occur  in  these  two 
management  areas.  Below  is  a  brief 
description  of  the  applicable 
management  direction. 

Management  Area. 6 — These  are 
recreational  areas  (campgrounds,  boat 
ramps,  picnic  areas,  etc.).  There  is  no 
restriction  on  easements  within  this 
management  area. 

Management  Area  11 — These  are 
areas  of  big  game  winter  range  that 
allow  for  easements  while  including 
provisions  for  scheduling  to  prevent 
conflicts  during  periods  of  wildlife  use. 

The  Forest  Service  has  identified  two 
alternatives.  These  are:  (1)  The  "no 
action"  alternative,  in  which  the 
easement  would  not  be  granted  and  (2) 
to  issue  the  requested  easement. 

The  EIS  will  analyze  the  direct, 
indirect,  and  cumulative  environmental 
effects  of  the  alternatives.  Past,  present, 
and  projected  activities  on  both  private 
and  National  Forest  lands  will  be 
considered.  The  EIS  will  disclose  the 
analysis  of  site-specific  mitigation 
measures  and  their  effectiveness. 
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Public  participation  is  an  important 
part  of  the  analysis,  commencing  with 
the  initial  scoping  process  (40  CFR 
1501.7).  which  will  occur  in  the  period 
February/March  1995.  In  addition,  the 
public  is  encouraged  to  visit  with  Forest 
Service  officials  at  any  time  during  the 
analysis  and  prior  to  the  decision.  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  A  public  meeting 
will  be  held  late  Februar\'  or  early 
March  1995  in  Troy,  Montana. 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS.  The  scoping  process  will 
be  used  to: 

1   Identify  potential  issues. 

2.  Identify  major  issues  to  be  analyzed 
in  depth. 

3.  Eliminate  minor  issues  or  those 
which  have  been  covered  by  a 
relevant  previous  environmental 
analysis,  such  as  the  Kootenai  Forest 
Plan  EIS. 

4.  Identify  alternatives  to  the  proposed 
action. 

5.  Identify  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects). 

6.  Determine  ptjitential  cooperating 
agencies  ind  task  assignments. 
Some  public  comments  have  already 

been  received.  The  following 
preliminary  issues  have  been  identified 
so  far: 

1 .  How  may  prp^osed  road 
reconstruction  and  subdivision  of  the 
private  land  affect  the  water  quality  in 
Bull  Lake? 

2.  How  will  the;proposed  road 
construction  and  subdivision  affect 
threatened,  endangered  and  sensitive 
species  in  thd  area? 

3.  How  may  the;  proposed  road 
construction  effect  big  game  winter 
range  use? 

Other  issues  qommonly  associated 
with  such  activities  include:  effects  on 
cultural  resources,  soils,  old  growth, 
and  scenery  valiies.  This  list  may  be 
verified,  expanded,  or  modified  based 
on  public  scoping  for  this  proposal. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  September  of  1995.  At  that 
time,  the  EPA  will  publish  a  Notice  of 
Availability  of  the  Draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  Draft  EIS  will  be  45  days  from  the 
date  the  EPA's  notice  of  availability 
appears  in  the  Federal  Register.  It  is 
very  important  that  those  interested  in 


management  of  this  area  participate  at 
that  time.  To  be  most  helpful,  comments 
on  the  Draft  EIS  should  be  as  site- 
specific  as  possible.  The  Final  EIS  is 
scheduled  to  be  completed  by  January 
1996. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v 
\RDC.  435  U.S.  519,  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris.  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  ruHngs.  it  is  very-  important 
that  those  interested  in  this'proposed 
action  participate  by  the  close  of  the  45- 
day  scoping  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Ser\ice 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
developing  issues  and  alternatives. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  on 
the  proposed  action,  comments  should 
be  as  specific  as  possible.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  fur 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing  ' 
these  points. 

I  have  the  final  authority  for  issuing 
a  decision  regarding  this  proposal.  1 
have  delegated  t.ne  responsibility  of 
preparing  the  EIS  to  Three  Rivers 
District  Ranger.  Michael  Balboni.  My 
address  is  Kootenai  National  Forest.  506 
U.S.  Hwy  2  West.  Libby.  MT  59923. 

Dated:  Januan,-  27. 1995. 
Robert  L.  Schrenk. 
Forest  Supervisor. 

PR  Doc  95-2633  Filed  2-2-9.5;  8:45  am) 
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Skyline  Ridge  EIS,  Kootenai  National 
Forest,  Lincoln  County,  Montana 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 


SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the 
environmental  effects  associated  with 
fire  recovery  activities  in  the  areas  of 
four  1994  wildfires,  including  Pulpit, 
Studebaker,  Gunsight,  and 
Seventeenmile  fires.  The  project  area  is 
located  in  the  Seventeenmile,  O'Brien, 
and  Lower  Yaak  Physiographic  Areas  of 
the  Three  Rivers  Ranger  Di.strict, 
Kootenai  National  Forest,  Lincoln 
County.  Montana.  Part  of  the  proposed 
project's  activities  lie  witliin 
Inventoried  Roadless  Areas  (IRA's). 

The  Forest  Service  proposes  to 
salvage  timber,  construct  and 
reconstruct  roads,  reduce  fuel 
concentrations,  revegetate  with  trees, 
native  shrubs,  and  grass,  and  obliterate 
roads.  These  activities  are  being 
considered  together  because  they 
represent  either  connected  or 
cumulative  actions  as  defined  by  the 
Council  on  Environmental  Quality  (40 
CFR  1508.25).  The  purposes  of  the 
proposed  action's  activities  are  to 
harvest  fire  killed  timber  in  a  timely 
manner,  manage  the  road  systems, 
reduce  future  potential  for  catastrophic 
fire,  sustain  timber  productivity, 
improve  wildlife  and  riparian  habitat, 
specifically  for  threatened,  endangered, 
or  sensitive  (TES)  species,  and 
accelerate  watershed  recoverv".  An 
amendment  to  the  Kootenai  Forest  Plan 
is  also  part  of  this  proposal. 

Overall  guidance  of  land  management 
activities  on  the  Kootenai  National 
Forest,  including  timber  harvest  and 
road  management,  are  regulated  by  the 
Kootenai  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan)  (September.  1987).  In  addition  we 
considered  more  recent  scientific 
thinking  on  the  functioning  of  forest 
ecosystems  (Ecosystems  Management). 
Based  on  this  analysis  we  developed  a 
proposed  action  that  does  not  meet 
Forest  Plan  standards.  Specifically  we 
proposed  timber  harvest  in  management 
Area  2,  roadless  recreation. 
DATE:  Written  comments  and 
suggestions  should  be  received  on  or 
before  March  6.  1995. 

ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposed 
management  activities  or  a  request  to  be 
placed  on  the  project  mailing  list  to 
Michael  L.  Balboni.  District  Ranger, 
Three  Rivers  Ranger  District.  Kootenai 
National  Forest.  1437  North  Hwy  2. 
Troy.  Montana  59935. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Prieve.  EIS  Team  Leader.  Three 
Rivers  Ranger  District.  Kootenai 
National  Forest,  Phone  (406)  295-4693. 
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SUPPLEMENTARY  INFORMATION:  The 
project  area  consists  of  approximately 
6375  acres  of  National  Forest  land.  The 
Seventeenmile  fire  was  1773  acres  and 
is  located  within  all  or  portions  of 
T33N.  R32VV,  Sections  2.  3.  4.  5.  9.  10. 
11  and  T34N.  R32VV,  Sections  33  and 
34.  The  Studebaker  fire  was  1896  acres 
and  located  within  all  or  portions  of 
T33N.  R33\V,  Section  36;  T33N,  R32W, 
Sections  30,  31  and  32;  and  T32N. 
R33VV,  Sections  1,  2  and  3.  The  Pulpit 
fire  was  2085  acres  and  is  located 
within  all  or  portions  of  T32N.  R33W. 
Sections  9, 14, 15.  16,  21.  22.  23  and  27 
The  Gunsight  fire  was  621  acres  and  is 
located  within  all  or  portions  of  T33N, 
R33\V.  Sections  21.  22.  27  and  28. 

Timber  salvage  harvest  of  dead  and 
dying  timber  is  proposed  on  2556  acres 
of  forested  land  within  the  four  fires 
using  a  variety  of  logging  systems. 
Approximately  20  MMBF  is  proposed 
for  harvest.  This  includes  750  acres 
within  the  1773-acres  Seventeenmile 
fire,  429  acres  within  the  621-acre 
Gunsight  fire.  588  acres  within  the 
2085-acre  Pulpit  fire  and  789  acres 
within  the  1896-acre  Studebaker  fire. 
Fuel  reduction  accomplished  in 
conjunction  with  the  timber  harvest 
includes  grapple  piling  and  prescribed 
burning.  Watershed  restoration 
activities  are  proposed  within  and  in  the 
vicinity  adjacent  to  the  fires.  This 
includes  road  obUteration 
(approximately  15  miles)  which  consists 
of  scarification,  seeding,  and  pulling 
culverts  from  roads,  recontouring,  and 
riparian  planting  and  debris  placement 
in  stream  channels  (approximately  10 
miles).  Replanting  is  proposed  on 
approximately  441 2  acres  of  land — 
including  both  conifer  seedlings  for 
reforestation  and  native  shrubs  and 
herbaceous  plants  for  wildlife  habitat. 
The  timber  harvest  operations  would 
require  construction  of  approximately  2 
miles  of  temporary  road  and 
reconstruction  of  approximately  22 
miles  of  existing  roads.  This  action 
would  require  temporarily  opening 
approximately  31  miles  of  roads 
currently  restricted  fi-om  vehicle  traffic. 

Approximately  1131  acres  proposed 
for  harvest  lie  within  one  of  two 
Inventoried  Roadless  Areas:  Roderick 
IRK  (#684)— 710  acres  in  the 
Seventeenmile  fire,  and  Saddle  1R.\ 
(#168) — 421  acres  in  the  Gunsight  fire. 
No  road  construction  would  occur 
within  these  areas. 

The  areas  proposed  for  salvaging  fire 
damaged  timber  occur  in  a  wide  range 
of  Management  Areas  (N4,'\'s)  as  defined 
in  the  Kootenai  Forest  Plan. 

Below  is  a  brief  description  of  the 
affected  Management  Areas  for  the 


proposed  action,  along  with  the  num.ber 
of  acres  proposed  for  harvest  within 
each  MA: 

Management  Area  2 — These  areas  are 
characterized  by  a  natural-appearing 
environment  offering  roadless  recreation 
opportunities  and  are  within  an 
unsuitable  timber  base  680  acres 
proposed  for  salvage  harvest. 

Management  Area  2-OG — These  MA 
2  areas  consist  of  scattered  parcels  of 
existing  old  growth  or  mature  timber 
stands  which  contain  component  of  old 
growth  and  are  within  an  unsuitable 
timber  base.  83  acres. 

Management  Area  33— These  are 
areas  with  a  natural-appearing 
environment  and  a  minimal  number  of 
adjacent  or  internal  roads  offering 
roaded  recreation  opportunities  and  are 
within  an  unsuitable  timber  base.  They 
occur  mostly  in  upper  elevations  from 
4.500'  and  up.  49  acres. 

Management  Area  10 — These  are 
areas  that  are  used  by  various  species  of 
big  game  for  winter  range,  usually 
between  December  1  and  April  30  and 
are  within  an  unsuitable  timber  base.  15 
acres. 

Management  Area  12 — These  areas 
are  generally  located  at  or  above 
elevations  of  4000'  and  contain 
inclusions  of  moist  or  wet  habitat  types. 
Most  species  of  big  game  use  this 
management  area  during  the  period 
from  late  spring  through  late  fall.  This 
management  area  is  characterized  by 
suitable  timber  producing  sites  and 
moderate  to  rolling  topography.  891 
acres. 

Management  Area  13 — These  areas 
consist  of  scattered  parcels  of  existing 
old  growth  or  mature  timber  stands 
which  contain  components  of  old 
growth  and  are  within  an  unsuitable 
timber  base.  628  acres. 

Management  Area  14— These  areas 
are  identified  Interagency  Grizzly 
situations  1  and  2  in  conjunction  with 
suitable  timber  land.  105  acres. 

Management  Area  18 — This 
management  area  occurs  on  areas  of 
slopes  in  excess  of  40%  where  timber 
productivity  is  moderate  to  high.  It  is 
distinguished  by  the  difficulty  in 
establishing  coniferous  regeneration  and 
is  within  an  unsuitable  timber  base.  105 
acres. 

For  those  management  areas  classified 
an  unsuitable  for  timber  production,  an 
amendment  to  the  Forest  Plan  would  be 
required  to  implement  the  ecosystem 
management  based  proposal  or  any 
alternative  which  would  harvest  timber 
in  unsuitable  timber  MA's.  These  would 
include  MA's  2,  2-OG,  3,  and  13. 

The  Forest  Service  will  consider  a  , 
range  of  alternatives.  One  of  these  will 
be  the  "no  action"  alternative,  in  which 


none  of  the  proposed  activities  would 
be  implemented.  Another  alternative 
will  be  analyzed  which  meets  Forest 
Plan  direction.  Additional  alternatives 
will  examine  varying  levels  and 
locations  for  the  proposed  activities  to 
achieve  the  purpose  and  need,  as  well 
as  respond  to  the  issues  and  concerns 
identified  by  the  public. 

The  interdisciplinary  team  (IDT)  has 
identified  tentative  or  preliminary 
issues  briefly  described  as  follows: 

(1)  The  effects  of  the  proposed  action 
and  alternatives  on  the  characteristics  of 
the  IRA's  and  imsuitable  management 
areas. 

(2)  The  effects  of  the  proposed  action 
and  alternatives  on  water  quality  and 
fisheries. 

(3)  The  effects  of  the  proposed  action 
and  alternatives  on  ecosystem  health 
and  the  risk  of  catastrophic  wildfires 
and  insert  or  disease  outbreaks. 

(4)  The  effects  of  the  proposed  action 
and  alternatives  on  threatened, 
endangered,  or  sensitive  (TES)  species, 
such  as  the  grizzly  bear  and  bull  trout. 

(5)  The  effects  of  the  proposed  action 
and  alternatives  on  timber  supply. 

The  EIS  will  analyze  the  direct, 
indirect,  and  cumulative  environmental 
effects  of  the  proposed  action  and  each 
alternative,  including  no  action.  These 
include  past,  present,  and  projected 
activities  on  both  privateand  National 
Forest  lands  along  with  proposed 
mitigation  measures  and  their 
effectiveness. 

The  decision  to  be  made  is  how 
much,  if  any,  fire  damaged  timber 
should  be  salvaged  in  these  fire  areas, 
within  the  context  of  ecosystem 
management  and  Forest  Plan  direction. 

Public  participation  is  an  important 
part  of  the  analysis,  commencing  with 
the  initial  scoping  process  (40  CFR 
1501.7),  which  will  occur  February  3, 
1995  to  March  6,  1995.  In  addition,  the 
public  is  encouraged  to  visit  with  Forest 
Service  officials  at  any  time  during  the 
analysis  and  prior  to  the  decision.  The 
Forest  Ser\  ice  will  be  seeking 
information,  comments,  and  assistance 
from  Federal.  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  A  public  meeting 
will  be  scheduled  in  Troy.  Montana  on 
February  28.  1995.  and  at  the  Upper 
Ford  Work  Center  on  March  1.  1995. 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS.  The  scoping  process  will 
be  used  to: 

1.  Identify  potential  issues. 

2.  Identify  major  issues  to  be  analyzed 
in  depth. 

3.  Eliminate  minor  issues  or  those 
which  have  been  covered  by  a 


Federal  Register  /  Vol.  60.  No,  23  /  Friday.  February  3,  1995  /  Notices 


6695 


relevant  previous  environmental 
analysis,  such  as  the  Kootenai  Forest 
Plan. 

4.  Identify  alternatives  to  the  proposed 
actioD. 

5.  Identify  potential  environmental 
effects  of  the  proposed  action  and 
alternatives <i^..  direct,  indirect,  and 
cumulative  effects). 

6.  Determine  potential  cooperating 
^encies  and  task  assignments. 
The  Draft  EIS  is  expected  to  be  filed 

with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  in  April  of  1995.  At  that  time, 
the  EPA  will  publish  a  Notice  of 
Availability  of  the  Draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  Draft  EIS  will  be  45  days  from  the 
date  the  EPA's  notice  of  availability 
appears  in  the  Fefleral  Register.  It  is 
very  important  that  those  interested  in 
management  of  the  analysis  area 
participate  at  that  time.  To  be  most 
helpful,  comments  on  the  Draft  EIS 
should  be  as  site-specific  as  possible 
The  Final  EIS  is  scheduled  to  be 
completed  by  September.  1995. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  mu$t  structure  their 
participation  in  the  environmental 
review  of  the  piropcsal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yank$e  Nuclear  Power  Corp  v 
mOC.  435  U.S.  519.  553  (1978).  Also, 
environmental  lobjections  that  could  be 
raised  at  the  draft  envirorunental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
ivaived  or  disnjissed  by  the  courts.  City 
ofAngoon  v.  Hodcl.  803  F.2d  1016. 
1022  {9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  V.  Hards.  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulifigs,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  30- 
day  scoping  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningftdly 
consider  them  and  respond  to  them  in  ■ 
developing  issues  and  alternatives. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  on 
the  proposed  action,  comments  should 
be  as  specific  as  possible.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 


Act  at  40  CFR  1503.3  in  addressing 
these  points. 

I  have  the  final  authority  for  issuing 
a  decision  regarding  this  proposal.  I 
have  delegated  the  responsibility  of 
preparing  the  EIS  to  Three  Rivers 
District  Ranger.  Michael  Balboni.  My 
address  is  Kootenai  National  Forest, 
Supervisor's  Office,  506  Hwy  2  West. 
Libby,  MT  59923. 

Dated:  )anuary  27,  199S. 
Robert  L.  Schrenk, 

Forest  Supenisor 

I  PR  Doc.  95-2634  Filed  2-2-9.5;  8:45  amj 

BtLLntG  CODE  3410-n-M 


Winter  Recreation  Plan  for  the  Lakes 
Basin/Sierra  Buttes  Area,  Tahoe 
National  Forest,  Sierra  County,  CA 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


SUMMARY:  The  U.S.  Department  of 
Agriculture.  Forest  Service  will  prepare 
an  environmental  impact  statement 
(EIS)  for  a  Winter  Recreation  Plan  for 
the  Lakes  Basin/Sierra  Buttes  Area  on 
the  Downieville  District  of  the  Tahoe 
National  Fonjst.  Winter  use  in  the  area 
has  been  monitored  as  required  by  the 
Forest  Land  and  Resource  Management 
Plan,  to  determine  management  needs. 
Thfe  EIS  will  analyze  several  proposed 
snow  groomer  shed  construction  sites, 
possible  opportunities  for  resorts  and 
organizational  camps  to  broaden 
sen.  ices  to  include  winter  sports 
activities,  and  further  develop  both 
snowmobile  trails  and  nordic  ski  trails 
where  snowmobiles  may  be  restricted. 
The  Tahoe  National  Forest  Land  and 
Resource  Management  Pldn  (LRMP). 
completed  March.  1990.  proposes  to 
prepare  a  winter  recreation  management 
plan  "to  assure  orderly  development 
and  management  of  cross  countr>'  skiing 
and  snowmobiling  use  within  the  area." 

The  agency  invites  comments  and 
suggestions  on  the  scope  of  the  analysis 
In  addition,  the  agency  gives  notice  of 
the  fall  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  plan  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATES:  Comments  concerning  the 
analysis  should  be  received  in  writing 
by  March  20,  1995. 
ADDRESSES:  Written  comments 
concerning  the  project  should  be 
directed  to  jean  M.  Masquelier,  District 
Ranger.  Downieville  Ranger  District. 
North  Yuba  Ranger  Station,  15924  Hwy 
49.  Camptonville.  CA  95922. 


FOR  FURTHER  tttFORMATION  <»MTACT: 
Mary  Fumey.  Dispersed  Recreation 
Assistant,  Downievilte  Ranger  District. 
North  YirfM  Ranger  Station, 
Camptonville.  CA  95922,  telephone  916 
288-3231  or  916  478-6253. 

suppt.a«e»rrART  information:  in 
preparing  the  environmental  impart 
statement,  the  Fwest  Service  will 
identify  and  analyze  a  range  of 
opportunities  in  the  plan. 

Public  participation  wll  be  important 
at  several  points  during  the  analysis, 
especially  the  re\iew  of  the  Draft 
Environmental  Impact  Statement.  The 
first  point  is  during  the  scoping  process. 
The  Forest  Service  will  be  seek; I.J 
information,  comments,  and  assistance 
from  Federal.  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  draft 
environmental  impact  statement  (DEIS). 
The  scoping  process  includes: 
1.  Identifying  potential  issues. 
2  Identifying  issues  to  be  analyzfd  in 

depth. 
.'L  Eliminating  insignificant  issues  or 

those  both  which  have  been  covered 

by  a  relevant  previous  environmental 

analysis. 

4.  Exploring  additional  allornativos. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e..  direct,  indirect,  nnd 
cumulative  effects  and  connected 
actions). 

0.  Determining  potential  cfwperating 
agencies  and  task  assignments. 
Organizations,  and  individuals  who 
may  \-e  interested  in.  or  affected  by  tlie 
decision.,  will  be  solicited  to  identify 
significant  issues.  Public  participation 
has  been  previously  solicited  through 
mailing  letters  to  private  land  owners, 
politicians,  county  supervisors, 
continued  participation  will  Ix; 
emphasized  through  public  nief^tiiigs 
and  mailings. 

The  draft  EIS  is  expected  to  \h'.  ftlod 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  f.ir 
public  review  by  May  30.  1S95.  The 
comment  period  on  the  draft  EIS  will  bt: 
45  days  from  the  date  the  EPA  publishes 
thf!  notice  of  avaiiabiUty  in  the  Federal 
Register. 

The  Forest  Service  believes,  at  rl:is 
earl\  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
n?lated  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  inipar:! 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  IS 
niPitpingftil  and  alerts  an  agency  to  thf 
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reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Hodel,  803 
F.2d  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages  Inc.  v.  Harris.  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  the  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identif\ing  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS  or  the  merits  of 
the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

The  responsible  official,  who  is  the 
Downieville  District  Ranger,  Tahoe 
National  Forest,  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision. 

Wiliiam  L.  Haire, 

Public  Service  Officer. 

IFR  Doc.  95-2691  Filed  2-2-95;  8;45am| 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Priviteges; 
Teledyne  Wah  Chang,  a  Division  of 
Teiedyne  Industries,  Inc. 

In  the  matter  of:  Teiedyne  Wah  Chang,  a 
division  of  Teiedyne  Industries,  Inc.,  1600 
N.E.  Old  Salem  Road.  P.O.  Box  460,  Albany. 
Oregon  97321-6990.  Respondent. 

Order 

The  Office  of  Export  Enforcement. 
Bureau  of  Export  Administration. 
United  States  Department  of  Commerce 
(Department),  having  notified-Teledyne 
Wah  Chang,  a  division  of  Teiedyne 
Industries.  Inc.  (hereinafter  referred  to 
as  Teiedyne  Wah  Chang),  of  its 
intention  to  initiate  an  administrative 
proceeding  against  it  pursuant  to 


Section  13(c)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.A.  app.  §§  2401-2420  (1991, 
Supp.  1993,  and  Pub.  L.  No.  103-277, 
July  5,  1994))  (the  Act).'  and  Part  788  of 
the  Export  Administration  Regulations 
(currently  codified  at  15  CFR  Parts  768- 
799  (1994))  (the  Regulations),  based  on 
allegations  that  Teiedyne  Wah  Chang 
violated  Sections  787.3(b),  787.a(a), 
787.5(a)(1),  and  787.6  of  the  Regulations 
in  that: 

(1)  on  or  before  October  5,  1989, 
Teiedyne  Wah  Chang  engaged  in  two 
separate  conspiracies  to  export 
zirconium  sponge  and/or  compacts  from 
the  United  States  contrary  to  the  terms 
of  validated  export  licenses  issued  by 
the  Department; 

(2)  in  carrying  out  those  conspiracies, 
on  six  separate  occasions,  Teiedyne 
Wah  Chang,  as  a  co-conspirator,  made 
false  or  misleading  statements  of 
material  fact  to  the  Department  on 
validated  export  license  applications; 

(3)  in  carrying  out  those  conspiracies, 
on  four  separate  occasions,  Teiedyne 
Wah  Chang,  as  a  co-conspirator, 
exported  goods  from  the  United  States 
with  reason  to  know  that  a  violation  of 
the  Act  or  any  regulation,  order,  or 
license  issued  under  the  Act  would 
occur  in  connection  with  each  such 
export; and 

(4)  in  carrying  out  those  conspiracies, 
on  four  separate  occasions,  Teiedyne 
Wah  Chang,  as  a  co-conspirator,  made 
false  or  misleading  statements  of 
material  fact  on  Shipper's  Export 
Declarations  that  were  filed  with  the 
U.S.  Customs  Service; 

The  Department  and  Teiedyne  Wah 
Chang  having  entered  into  a  Consent 
Agreement  whereby  the  Department  and 
Teiedyne  Wah  Chang  have  agreed  to 
settle  this  matter  in  accordance  with  the 
terms  and  conditions  set  forth  therein 
and  the  terms  of  the  Consent  Agreement 
having  been  approved  by  me; 

It  is  therefore  ordered, 

First,  that  a  civil  penalty  of  $2,000,000 
is  assessed  against  Teiedyne  Wah 
Chang,  all  of  which  shall  be  paid  to  the 
Department  within  30  days  from  the 
date  of  entry  of  this  Order.  Payment 
shall  be  made  in  the  manner  specified 
in  the  attached  instructions. 

Second,  Teledjrne  Wah  Chang,  a 
division  of  Teiedyne  Industries,  Inc., 
1600  N.E.  Old  Salem  Road,  P.O.  Box 
460,  Albany,  Oregon  97321-6990,  and 
all  its  successors,  assigns,  and  officers, 
representatives,  agents,  and  employees 
when  acting  on  behalf  of  the  company 


'  The  Act  expired  on  August  20,  1994.  Executive 
Order  No.  12924  (59  Fed.  Reg.  43437,  August  23. 
1994)  continued  the  Regulations  in  effect  under  the 
International  Emergency  Economic  Power  Act  (50 
ir.S.C.'V.  S§  1701-1706  (1991)). 


shall,  for  a  period  of  three  years 
begiiming  on  March  1, 1995.  be  denied 
all  privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations. 

A.  Without  limiting  the  generality  of 
the  foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  manner  or  capacity:  (i)  as  a  party  or 
as  a  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  Department;  (ii)  in  preparing  or 
filing  with  the  Department  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith;  (iii)  in 
obtaining  from  the  Department  or  using 
any  validated  or  general  export  license, 
reexport  authorization,  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to.  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

B.  After  notice  and  opportunity  for 
comment  as  provided  in  Section 
788.3(c)  of  the  Regulations,  any  person, 
firm,  corporation,  or  business 
organization  related  to  Teiedyne  Wah 
Chang  by  affiliation,  ownership,  control, 
or  position  of  responsibility  in  the 
conduct  of  grade  or  related  services  may 
also  be  subject  to  the  provisions  of  this 
Order. 

C.  As  provided  by  Section  787.12(a)  of 
the  Regulations,  without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Exporter 
Services,  in  consultation  with  the  Office 
of  Export  Enforcement,  no  person  may 
directly  or  indirectly,  in  any  manner  or 
capacity;  (i)  apply  for.  obtain,  or  use  any 
license.  Shipper's  Export  Declaration, 
bill  of  lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by,  to  ,  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
from  practice  before  the  Bureau  of 
Export  Administration;  or  (ii)  order, 
buy,  receive,  use.  sell,  deliver,  store, 
dispose  of.  forward,  transport,  finance, 
or  otherwise  service  or  participate:  (a)  in 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported 

or  to  be  exported  from  the  United  States; 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
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other  trsDsactioo  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  deoied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
trans«:tions. 

D.  As  authorized  by  Section  78B.17{bJ 
of  the  Regulations,  the  denial  period 
shall  be  suspended  for  a  period  of  two 
years  and  nine  months  beginning  on 
June  1,  1995.  and  shall  thereafter  be 
waived,  provided  that,  during  the 
period  of  suspension.  Teiedyne  Wah 
Chang  commits  no  violation  of  the  Act 
or  any  regulation,  order  or  license 
issued  thereunder.  During  the  period 
between  June  1,  1995  and  March  1. 
1996.  Teiedyne  Wah  Chang's  authority 
to  use  general  license  G-NSG  is 
suspended.  Teiedyne  Wah  Chang  is 
eligible  to  apply  for  individual  validated 
export  Ucenses  for  any  export  that 
would  ordinarily  be  eligible  for  export 
under  general  license  G-NSG  during  the 
period  that  its  authority  to  use  general 
license  G-NSG  is  suspended.  Further, 
for  the  last  two  years  of  the  denial 
period.  Teiedyne  Wah  Chang  shall 
report  periodically  to  the  Office  of 
Export  Enforcement.  Bureau  of  Export 
Administration.  United  States 
Department  of  Commerce  (OEE).  all 
exports  made  by  Teiedyne  Wah  Chang 
under  the  authority  of  general  license 
Ct-NSG  during  the  previous  three 
months.  The  first  such  report  shall  be 
provided  to  OEE  on  July  1. 1996  and 
shall  cover  any  exports  by  Teiedyne 
Wah  Chang  under  the  authority  of 
general  license  G-NSG  between  March 
1. 1996  and  May  30. 1996.  Subsecpient 
reports  shall  be  made  to  OEE  every  three 
months  thereafter.  Each  report  shall 
include  the  following  information:  the 
date  of  each  general  license  C-NSG 
shipment  made  during  that  quarter;  the 
country  of  ultimate  destination;  the 
name  and  address  of  the  ultimate 
consignee;  and  a  description  of  the 
commodities,  the  quantity,  and  the 
value  of  the  conunodities  included  in 
each  shipment. 

Third,  the  timely  payment  of  the  civil 
penalty  set  forth  above  is  hereby  made 
a  condition  to  the  granting,  restoration, 
or  continuing  validity  of  any  export 
license,  pennisfflon.  or  privilege 
granted,  or  to  be  granted,  to  Teiedyne 
Wah  Chang.  Accordingly,  if  Teiedyne 
Wah  Chang  should  fail  to  pay  in  a 
timely  manner  the  civil  penalty  set  forth 
above,  the  undersigned  will  enter  an 
Order  denying  all  of  Teiedyne  Wah 
Chang's  export  privileges  for  a  period  of 
one  year  from  the  date  of  entry  of  this 
Order. 

Fourth,  that  the  proposfKl  Charging 
Letter,  the  Consent  Agreement  and  this 
Order  shall  be  made  available  to  the 


public.  Copies  of  this  Order  shall  be 
served  on  Teiedyne  Wah  Chang  and 
published  in  the  Federal  Register. 

This  Order,  which  constitutes  the 
final  agency  action  in  this  matter,  is 
effective  immediately. 

Entered  tliLs  26th  day  of  January.  IMS. 
John  Despres. 

Assistant  Secretary  for  Export  Enfarccnteni 
IFR  Doc  95-26,15  Filed  2-2-95:  8  45  ami 
BILLING  CODE  3S10-OT-M 


Internationa)  Trade  Administration 

Intent  to  Revoke  Antidumping  Duty 
Orders  and  Findings  and  to  Terminate 
Suspended  Investigations 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce 
action:  Notice  of  Intent  to  Revoke 
Antidumping  Duty  Orders  and  Findings 
and  to  Terminate  Suspended 
Investigations. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notif>ing  the  public 
of  its  intent  to  revoke  the  antidumping 
duty  orders  and  findings  and  to 
terminate  the  suspended  investigations 
listed  below.  Domestic  interested  parties 
who  object  to  these  revocations  and 
terminations  must  submit  their 
comments  in  writing  no  later  than  iht; 
last  day  of  February  1995. 
EFFECTIVE  DATE:  February  3, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeid  or  the  analyst  listed 
under  Antidumping  Proceeding  at: 
Office  of  Antidumping  Compliance. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  N.W..  Washington.  D.C.  20230. 
telephone  (202)  482-4737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation  if 
the  Secretary  of  Commerce  concludes 
that  it  is  no  longer  of  interest  to 
interested  parties.  Accordingly,  as 
required  by  §  353.25(d)(4)  of  the 
Department's  regulations,  we  arc 
notifying  the  public  of  our  intent  to 
revoke  the  following  antidumping  duty 
orders  and  findings  and  to  terminate  the 
suspended  investigations  for  which  the 
Department  has  not  received  a  request      * 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months: 

Antidumping  Proceedtog 

Austria 


Railway  Track  Maintenance  Equipment 

A-43  3-064 

43  FR  6937 

February  17,  1978  # 

Contact:  Art  DuBois  at  (202)  482-63 12 

Japan 

Butt-Weld  Pipe  Fittings 

A-588-602 

52  FR  4167 

February  10,  1987 

Contact:  Sheila  Forbes  at  (202)  482- 

5253 
Japan 
Melamine 
A-5 88-056 
42  FR  6366 
February-  2,  1977 
Contact:  Todd  Peterson  at  (202)  4H2- 

4195 

The  People's  Republic  of  China 

Paint  Brushes 

A-5 70-501 

51  FR5880 

February  14.  1986 

Contact;  Tom  Killiam  at  (202)  482-066.1 

If  no  interested  party  requests  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  and  no  domestic  interested 
party  objecU  to  the  Department's  intent 
to  revoke  or  terminate  pursuant  to  thi.s 
notice,  we  shall  conclude  that  the 
antidumping  duty  orders,  findings,  and 
suspended  investigations  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  wifh  the  revocation  or 
termination. 

Opportunity  to  Obiect 

Domestic  interested  parties,  as 
defined  in  §  353.2(k)(3).  (4).  (5).  and  {».) 
of  the  Department's  regulations,  may 
object  to  the  Department  s  intent  to 
revoke  these  antidumping  duty  orders 
and  findings  or  to  terminate  the 
suspended  investigations  bv  the  last  day 
of  February  1995.  Any  submission  to  tht; 
Department  must  contain  the  name^md 
case  number  of  the  proceeding  and  a 
statement  that  explains  how  the 
objecting  party  qualifies  as  a  domestic 
intererffid  party  under  §  353.2(k)(.l).  (4). 
(5).  and  (6)  of  the  Department's 
regulations. 

Seven  copies  of  such  ohjections 
should  be  submitted  to  the  j^ssistanl 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
Room  B-099.  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
'Vou  must  also  include  the  pertinent 
certification(s)  in  accordance  vnth 
§  353.31(g)  and  §  353.31(i)  of  the 
Department's  regulations. 

In  addition,  the  Department  requests 
that  a  copy  of  the  objection  be  sent  to 
Michael  F.  Panfeid  in  Room  4203  Thi.s 
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notice  is  in  accordance  with  19  CFR 
353.25(d)(4)(i). 

Dated:  January  30, 1995. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary- for 

Compliance. 

IFR  Doc.  95-2719  Filed  2-2-95:  8:45  am) 

BILUNG  CODE  3510-OS-P 


Minority  Business  Development 
Agency 

Native  American  Business 
Development  Center  Applications: 
Minnesota 

AGENCY:  Minority  Business 
Development  Agency. 
ACTION:  Amendment. 

SUMMARY:  This  notice  amends  the 
advertisement  as  it  appeared  in  the 
Wednesday,  January  25,  1995  issue, 
announcing  MBDA's  competitive 
applications  for  its  Native  American* 
Business  Development  Center. 
DATES:  The  closing  date  for  applications 
is  March  1. 1995.  Applications  must  be 
received  on  or  before  March  1. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Vega  at  (312)  353-0182. 

11.801     Native  American  Program 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  January'  30,  1995. 
Donald  L.  Powers, 

Federal  Register  Liaison  Officer.  Minority 
Business  Development  Agency. 
IFR  Doc.  95-2721  Filed  2-2-95;  8:45  am] 
BtLLINO  COOE  3510-21-P 


National  Institute  of  Standards  and 
Technology 

[Docket  No.  940550-4335] 

RIN  0693-AB28 

Approval  of  Federal  Information 
Processing  Standards  Publication  193, 
SQL  Environments 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice. 


SUMMARY:  The  purpose  of  this  notice  is 
to  aimounce  that  the  Secretary  of 
Commerce  has  approved  a  new 
standard,  which  will  be  published  as 
PIPS  Publication  193.  SQL 
Environments.  On  June  22,  1994  (59  PR 
32186-32188)  notice  was  published  in 
the  Federal  Register  that  a  Federal 
Information  Processing  Standard  for 
SQL  Environments  was  being  proposed 
for  Federal  use. 

NIST  reviewed  written  comments 
submitted  by  interested  parties  and 


other  available  material.  On  the  basis  of 
this  review,  NIST  recommended  that  the 
Secretary  approve  the  standard  as  a 
Federal  Information  Processing 
Standard  (PIPS),  and  prepared  a 
detailed  justification  document  for  the 
Secretary's  review  in  support  of  that 
recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary, 
and  which  includes  an  analysis  of  the 
written  comments  received,  is  part  of 
the  public  record  and  is  available  for 
inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Pacihty,  Room  6020, 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues,  NW.,  Washington,  EX:  20230. 

This  PIPS  contains  two  sections:  (1) 
An  announcement  section,  which 
provides  information  concerning  the 
applicabihty,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section,  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  annoimcement 
section  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATE:  This  standard  is 
effective  February  1, 1995. 

ADDRESSES:  Interested  parties  may 
purchase  copies  of  this  standard, 
including  the  technical  specifications 
section,  from  the  National  Technical 
Information  Service  (NTIS).  Specific 
ordering  information  from  NTIS  for  this 
standard  is  set  out  in  the  Where  to 
Obtain  Copies  Section  of  the 
announcement  section  of  the  standard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Leonard  Gallagher,  (301)  975-3251. 
Computer  Systems  Laboratory.  National 
Institute  of  Standards  and  Technology. 
Gaithersburg,  MD  20899. 

Dated:  January  30.  1995. 
Samuel  Kramer, 

Associate  Director. 

Federal  Information  Processing 
Standards  Publication  193 

(Date) 

Announcing  the  Standard  for  SQL 
Environments 

Federal  Information  Processing 
Standards  Publications  (PIPS  PUBS)  are 
issued  by  the  National  Institute  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard.  SQL 
Environments  (PIPS  PUB  193). 


2.  Category  of  Standard,  Software 
Standard,  Database. 

3.  Explanation.  An  SQL  environment 
is  an  integrated  data  processing 
environment  in  which  heterogeneous 
products,  all  supporting  some  aspect  of 
the  PIPS  SQL  standard  (PIPS  PUB  127). 
are  able  to  commimicate  with  one 
another  and  provide  shared  access  to 
data  and  data  operations  and  methods 
under  appropriate  security,  integrity, 
and  access  control  mechanisms.  Some 
components  in  an  SQL  environment 
will  be  full-function  SQL 
implementations  that  conform  to  an 
entire  level  of  PIPS  SQL  and  support  all 
of  its  required  clauses  of  schema 
definition,  data  manipulation, 
transaction  management,  integrity 
constraints,  access  control,  and  schema 
information.  Other  components  in  an 
SQL  environment  may  be  specialized 
data  repositories,  lagecy  databases,  or 
graphical  user  interfaces  and  report 
writers,  all  of  which  support  selected 
portions  of  the  SQL  standard  and 
thereby  provide  a  degree  of  integration 
between  themselves  and  other  products 
in  the  same  SQL  environment. 

This  FIPS  PUB  is  the  beginning  of  a 
continuing  effort  to  define  appropriate 
conformance  profiles  that  can  be  used 
by  both  vendors  and  users  to  specify 
and  users  to  specify  exact  requirements 
for  how  various  products  fit  into  an  SQL 
environment.  The  emphasis  in  this  first 
FIPS  for  SQL  Environments  is  to  specify 
general  purpose,  SQL  external 
repository  interface  (SQL/ERL)  profiles 
for  non-SQL  data  repositories.  These  - 
profiles  specify  how  a  subset  of  the  SQL 
standard  can  be  used  to  provide  limited 
SQL  access  to  legacy  databases,  or  to 
support  SQL  gateways  to  specialized 
data  managers  such  as  Geographic 
Information  Systems  (CIS),  full-text 
document  management  systems,  or 
object  database  management  systems. 
All  of  the  profiles  specified  herein  are 
for  server-side  products,  that  is, 
products  that  control  persistent  data  and 
provide  an  interface  for  user  access  to 
that  data.  Subsequent  versions  of  this 
FIPS  PUB  may  specify  SQL 
environment  profiles  for  client-side 
products,  that  is,  products  that  access 
data  and  then  present  that  data  in 
graphical  or  report-writer  style  to  an  end 
user,  or  process  the  data  in  some  other 
way  on  behalf  of  the  end  user. 

4.  Approving  Authority.  Secretary  of 
Commerce. 

5.  Maintenance  Agency.  Department 
of  Commerce  National  Institute  of 
Stemdards  and  Technology  (Computer 
Systems  Laboratory) 

6.  Cross  Index. 

— Federal  information  Resources 
Management  Regulations  (FIRMR) 
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subpart  201.20.303,  Standards,  and 
subpart  201.39.1002.  Federal 
Standards.  April  1992. 
—FIPS  PUB  127-2.  Fedeal  Information 
Processing  Standards  Publication- 
Database  Language  SQL.  adoption  of 
ANSI  SQL  (ANSI  X3.135-1992)  and 
ISO  SQL  (ISO/IEC  9075:1992)  for 
Federal  use,  U.S.  Department  of 
Commerce.  National  Institute  of 
Standards  and  Technology,  June  2 
1993. 
— ANSI/ISO/IEC  9579,  International 
Standard  for  Remote  Database  Access 
(RDA).  Part  1:  Generic  RDA  and  Part 
2:SQL  Specialization.  ISO/IEC  9579- 
1:1993  and  ISO/IEC  9579-2:1993, 
published  December.  1993. 
—ANSI/ISO/IEC  DIS  9075-3,  (Draft) 
International  Standard  for  Database 
Language  SQL,  Part  3:  Call  Level 
Interface  (SQL/CU),  JTCl  Draft 
International  Standard  (DIS), 
document  SC21  N9117,  13  October 
1994. 
—ANSI/ISO/IEC  CD  9075-4,  (Draft) 
International  Standard  for  Database 
Language  SQL,  Part  4;  Persistent 
Stored  Modules  (SQL/PSM),  JTCl, 
Committee  Draft  (CD).  CD  Ballot 
document  SC21  N8897,  August  1994. 
7.  Related  Documents.  SQL 
Environment  specifications  depend 
upon  existing  standards  and  stable 
specifications  (see  Cross  Index  above) 
and  upon  emerging  SQL  and  SQL 
Multimedia  standards.  The  following 
items  identify-  formal  ISO/IEC 
international  standards  projects  for 
which  preliminar)'  specifications  and 
base  documents  exist,  but  where  the 
development  effort  has  not  yet  reached 
a  complete  and  stable  stage  (i.e..  the 
Committee  Draft  (CD)  stage).  AS  these 
specifications  mature  and  move  through 
the  standards  process,  they  can  be 
referenced  more  reliably  in  procurement 
requirements. 

(Working  Draft)  Database  Language  SQL 
(SQL3) 

Part  1 :  Framework 

Part  2:  Foundation— including 
Abstract  Data  Tvpes  and  Object 
SQL 

Part  3:  Call  Level  Interface- 
extensions  to  ISO/IEC  CD  9075-3 
identified  above 

Part  4:  Persistent  Stored  Modules- 
extensions  to  ISO/IEC  CD  9075-4 
identified  above 

Part  5:  Language  Bindings — 
extensions  to  the  binding  clauses  of 
ISO/IEC  9075:1992 

Fart  6:  Encompassing  Transactions — 
to  support  X/Open  XA-interface 
(Working  Draft)  SQL  Multimedia  (SQL/ 
MM) 

Part  1:  Framework 


Part  2:  Full  Text 
Part  3:  Spatial 

Part  4:  General  Purpose  Facilities 
Other  Parts:  Reserved  for  other  SQL/ 
MM  sub-projects  with  no  current 
base  document  (e.g..  images, 
photographs,  motion  pictures, 
sound,  music,  video,  etc.) 
For  information  on  the  current  status 
of  the  above  Working  Drafts,  contact 
NIST  personnel  working  on  SQL 
Standardization  at  301-975-3251.  For 
document  references  to  the  above  and 
for  additional  related  documents,  see 
the  References  section  of  the  SQL/ERI 
Server  Profiles  specification  (attached). 

8.  Objective.  The  primary  objective  of 
this  FIPS  PUB  for  SQL  Environments  is 
to  specify  SQL  profiles  that  can  be  used 
by  Federal  departments  and  agencies  to 
support  integration  of  legacy  databases 
and  other  non-SQL  data  repositories 
into  an  SQL  environment.  The  intent  is 
to  provide  a  high  level  of  control  over 

a  diverse  collection  of  legacy  or 
specialized  data  resources.  An  SQL 
environment  allows  an  organization  to 
obtain  many  of  the  advantages  of  SQL 
without  requiring  a  large,  complex,  and 
error-prone  conversion  effort;  instead, 
the  organization  can  evolve,  in  a 
controlled  manner  to  a  new  integrated 
environment. 

9.  Applicabihty.  This  standard  is 
applicable  in  any  situation  where  it  is 
desirable  to  integrate  a  client-side 
productivity  tool  or  a  server-side  data 
repository  into  an  SQL  environment.  It 
is  a  non-mandatory  standard  that  may 
be  invoked  on  a  case-by-case  basis 
subject  to  the  integration  objectives  of 
the  procuring  department  of  agency.  It 
is  particularly  suitable  for  specifying 
limited  SQL  interfaces  to  legacy 
databases  or  to  specialized  data 
repositories  not  under  the  control  of  a 
full-function  SQL  database  management 
system.  It  can  be  used  along  with  other 
procurement  information  to  specify  SQL 
interface  requirements  for  a  wide  range 
of  data  management  procurements. 

One  special  area  of  application 
envisioned  for  this  standard  is 
Electronic  Commerce,  a  National 
Challenge  Application  area  of  the 
National  Information  Infrastructure.  The 
primarj'  objective  of  Electronic 
Commerce  is  to  integrate 
communications,  data  management,  and 
security  services  in  a  distributed 
processing  environment,  thereby 
allowing  business  applications  within 
different  organizations  to  interoperate 
and  exchange  information  without 
human  intervention.  At  the  data 
management  level,  electronic  commerce 
requires  a  logically  integrated  database 
of  diverse  data  stored  in  geographically 


separated  data  banks  under  the 
management  and  control  of 
heterogeneous  database  management 
systems.  An  over-riding  requirement  is 
that  these  diverse  data  managers  be  able 
to  communicate  with  one  anotlier  and 
provide  shared  access  to  data  and  data 
operations  and  methods  under 
appropriate  security,  integrity,  and 
access  control  mechanisms.  FIPS  SQL 
provides  a  powerful  database  language 
for  data  definition,  data  manipulation, 
and  integrity  management  to  satisfy 
many  of  these  requirements,  ft  is 
unrealistic  to  expect  that  every  data 
manager  involved  in  electronic 
commerce  will  conform  to  even  the 
Entry  SQL  level  of  the  FIPS  SQL 
standard;  however,  it  is  not  unrealistic 
to  require  that  they  support  a  limited 
SQL  interface,  even  a  read-only 
interface,  provided  by  one  of  the  SQL/ 
ERI  Server  profiles  specified  henin. 
New  procurements  to  add  components 
to  the  National  Information 
Infrastructure,  or  to  upgrade  existing 
components,  can  define  the  necessary- 
SQL  schemas  and  point  to  appropriaie 
SQL/ERI  Server  profiles  as  procurement 
requirements. 

This  standard  may  also  be  applicable, 
on  a  case-by-case  basis,  in  many  of  the 
following  areas: 

Legacy  databases 
Full-Text  document  databases 
Geographic  Information  Systems 
Bibliographic  information  retrieval 
Object  database  interfaces 
Federal  data  distribution 
Operating  system  file  interface 
Open  system  directory  interface 
Electronic  mail  repositories 
CASE  tool  repositories 
XBase  repositories 
C++  sequence  class  repositories 
Object  Request  Broker  interface 

repository 
Real-time  database  interface 
Internet  file  repositories 

Further  detail  on  each  of  these 
potential  application  areas  can  be  found 
in  Section  8,  "Applicability  ".  of  the 
FIPS  specification  for  SQL 
Environments. 

10.  Specifications.  See  the 
Specifications  for  SQL  Environments- 
SQL  External  Repository  Interface  (SQL/ 
ERI)— Ser\'er  Profiles  (attached). 

11.  Implementation.  Implementation 
of  this  standard  involves  four  areas  of 
consideration:  the  effective  date, 
acquisition  of  conforming 
implementations,  interpretation,  and 
validation. 

11.1     Effective  date.  This  publication 
is  effective  beginning  February  1. 1995. 
Since  it  is  a  non-mandatory 
specification,  based  on  the  established 
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PIPS  SQL  standard,  and  used  at  the 
discretion  of  individual  Federal 
procurements,  no  transitional  period  or 
delayed  effective  date  is  necessary. 

11.2  Acquisition.  All  conforming 
implementations  of  a  specific  SQL/ERI 
profile  will  support  some  aspects  of  the 
FIPS  SQL  standard.  However,  such 
implementations  will  not  normally  be 
full  function  database  management 
systems  and  conformance  will  often  be 
dependent  upon  SQL  schema 
definitions  and  other  requirements 
provided  as  part  of  each  individual 
procurement.  In  most  cases,  a 
procurement  will  not  be  able  to  simply 
point  to  an  SQL/ERI  profile  and  demand 
conformance  to  it.  Instead,  successful 
procurements  will  normally  use  an 
appropriate  SQL/ERI  profile,  together 
with  an  apphcation-specific  schema 
definition,  as  one  aspect  of  overall 
procurement  requirements.  In  many 
cases,  vendors  of  products  that  provide 
a  limited  SQL  interface  will  define  their 
interfaces  in  terms  of  a  fixed  SQL 
schema  definition.  In  those  cases, 
procurements  can  point  to  the  vendor- 
provided  schema  definition  and  to  an 
appropriate  SQL/ERI  profile  as  a 
procurement  requirement.  In  some 
cases,  especially  in  those  situations 
where  schema  definitions  and 
requirements  are  not  known  in  advance, 
a  request  for  a  proposal  (RFP)  may 
require  that  an  SQL  schema,  and 
adherence  to  one  of  the  SQL/ERI  Server 
profiles,  be  presented  as  part  of  the 
response  proposal. 

11.3  Interpretation.  MIST  provides 
for  the  resolution  of  questions  regarding 
specifications  and  requirements  of  the 
PIPS  for  SQL  Environments,  and  issues 
official  interpretations  as  needed, 
Procedures  for  interpretations  are 
specified  in  FIPS  PUB  29-3.  All 
questions  about  the  interpretation  of 
FIPS  SQL  Environments  should  be 
addressed  to:  Director.  Computer 
Systems  Laboratory,  Attn:  SQL 
Environments,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg.  MD  20899,  Telephone: 
(301) 975-2833. 

11.4  Validation.  Implementations  of 
the  FIPS  for  SQL  Environments  may  be 
validated  in  accordance  with  NIST 
Computer  Systems  Laboratory  (CSL) 
validation  procedures  for  FIPS  SQL 
(FIPS  PUB  127).  Recommended 
procurement  terminology  for  validation 
of  FIPS  SQL  is  contained  in  the  U.S. 
General  Services  Administration 
publication  Federal  ADP  & 
Telecommunications  Standards  Index, 
Chapter  4  Part  2.  This  GSA  publication 
provides  terminology  few  three 
validation  options:  Delayed  Validation, 
Prior  Vahdation  Testing,  and  Prior 


Validation.  The  agency  may  select  the 
appropriate  validation  option  and  may 
specify  appropriate  time  frames  for 
validation  and  correction  of 
nonconformities. 

Implementations  may  be  evaluated 
using  the  NIST  SQL  Test  Suite,  a  suite 
of  automated  validation  tests  for  SQL 
implementations.  Although  this  test 
suite  was  designed  to  test  conformance 
of  full-function  SQL  database 
management  systems,  it  can  be  modified 
to  accommodate  testing  of  SQL/ERI        , 
Server  implementations.  The  results  of 
validation  testing  by  the  SQL  Testing 
Service  are  published  on  a  quarterly 
basis  in  the  Validated  Products  List, 
available  from  the  National  Technical 
Information  Service  (NTIS). 

Current  information  about  the  NIST 
SQL  Validation  Service  and  the  status  of 
validation  testing  for  SQL  Environments 
is  available  from:  National  Institute  of 
Standards  and  Technology,  Computer 
Systems  Laboratory,  Software  Standards 
Validation  Group,  Building  225,  Room 
A266,  Gaithersburg,  Maryland  20899, 
(301) 975-2490. 

12.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
Springfield,  VA  22161,  telephone  703- 
487-4650.  When  ordering,  refer  to 
Federal  Information  Processing 
Standards  PubUcation  193 
(FIPSPUB193),  SQL  Environments. 
Payment  may  be  made  by  check,  money 
order,  or  deposit  account 

[FR  Doc.  95-2688  Filed  2-2-95;  8:45  ami 
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Workshop  on  National  Voluntary 
Conformity  Assessment  Systems 
Evaluation  (NVCASE)  Program 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Meeting  notice. 

SUMMARY:  This  is  to  advise  the  public 
that  the  National  Institute  of  Standards 
and  Technology  (NIST)  will  conduct  a 
workshop  to  brief  interested  parties  on 
the  NVCASE  program  and  to  review 
documents  that  will  be  used  as  the 
generic  basis  for  requirements  of  the 
operational  program.  The  workshop  will 
be  in  two  parts: 

(1)  A  briefing  on  the  purpose  and 
operation  of  the  NVCASE  program:  the 
presentation  will  proceed  step-by-step 
through  the  procedures  set  forth  in  the 
April  22, 1994  Federal  Register  Notice 
(15  CFR  part  286);  and 

(2)  A  review  of  present  and  proposed 
international  documents  that  will  be 


used  as  the  generic  basis  for  program 
requirements. 

The  public  is  encouraged  to  call  to 
NIST's  attention  documents  useful  for 
this  purpose. 

DATES:  The  workshop  will  be  held 
Thursday.  March  9,  1995,  from  10:00 
a.m.  to  6:00  p.m.  Registration  will  start 
at  9:30  am. 

ADDRESSES:  The  workshop  will  be  held 
in  the  Green  Auditorium  at  the  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  Marj'land. 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 
For  administrative  and  logistic 
information,  contact  Ms.  Marilyn 
Stream,  National  Institute  of  Standards 
and  Technology,  Building  417,  Room 
107,  Gaithersburg,  Maryland  20899; 
Phone:  (301)  975-4029.  Fax:  (301)  963- 
2871.  (2)  For  information  concerning  the 
NVCASE  program  contact  Mr.  Robert 
Gladhill,  Program  Manager.  National 
Institute  of  Standards  and  Technology. 
Building  417,  Room  107,  Gaithersburg, 
Maryland  20899;  Phone:  (301)  975- 
4273.  Fax:  (301)  963-2871.  (3)  For 
information  on  how  to  obtain  copies  of 
the  documents,  contact  the  American 
National  Standards  Institute  (ANSI),  11 
West  42nd  Street,  13th  Floor,  New  York, 
New  York  10036.  USA:  Phone:  (212) 
642-4900.  Fax:  (212)  398-0023. 
SUPPLEMENTARY  INFORMATION:  The 
National  Institute  of  Standards  and 
Technology  (NIST)  offers  a  voluntary 
program  on  a  fee-for-service  basis  to 
evaluate  the  competence  of  conformity 
assessment  activities. 

The  National  Voluntary  Conformity 
Assessment  Systems  Evaluation 
(NVCASE)  Program  may  be  applied  to 
activities  related  to  laboratory  testing, 
product  certification,  and  quafity  system 
registration.  NVCASE  evaluates  and 
provides  official  recognition  to 
qualifying  bodies  in  the  United  States 
that  effectively  demonstrate  that  they 
satisfy  established  criteria  and 
applicable  regulatory  requirements  of 
other  countries. 

NVCASE  recognition  (1)  provides 
other  governments  with  a  basis  for 
having  confidence  that  qualifying  U.S. 
conformity  assessment  bodies  are 
competent,  and  (2)  promotes  the 
acceptance  of  U.S.  products  in  regulated 
foreign  markets  based  on  U.S. 
conformity  assessment  results. 

NVCASE  offers  evaluation  services  to 
support  U.S.  trade  in  regulated  foreign 
maricets,  but  not  for  domestic 
applications.  NVCASE  does  not 
unilaterally  establish  program  areas.  All 
requests  to  establish  evaluation  services 
in  a  specific  product  sector  are  first 
published  for  public  advice  and 
comment.  If  another  U.S.  Government 
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agency  has  domestic  regulatory 
responsibility  for  that  sector,  the 
cognizant  agency  is  consulted  prior  to 
any  program  action  by  NIST. 

A  U.S.  regulatory  agency  may,  at  its 
discretion,  defer  evaluation  and 
recognition  of  conformity  assessment 
activities  related  to  foreign  trade  to 
NVCASE,  or  may  itself  perform  required 
evaluation  activities.  In  the  event  o*' 
deferral  to  NVCASE,  the  regulatory 
agency  fully  retains  its  domestic 
authority  and  responsibility  for  the 
product  sector. 

NVCASE  recognition  may  be  obtained 
for  different  levels  of  activity.  For 
example,  a  body  may  be  recognized  to 
accredit  other  bodies,  (e.g.,  an  accreditor 
of  laboratories,  or  of  certifiers,  or  of 
registrars).  If  accreditation  is  not 
available  elsewhere,  a  body  may  be 
accredited  directly  by  NVCASE  to 
perform  some  specific  function  (e.g.,  to 
certify  specific  products,  or  as  a  quality 
system  registrar). 

The  NVCASE  evaluation  process 
requires  that  a  body  provide  sufficient 
information  to  allow  thorough 
evaluation  of  its  management  system 
and  operations.  The  criteria  used  are 
based  on  internationally  accepted 
requirements. 

Prior  to  obtaining  recognition,  each 
participant  must  undergo  an  initial  on- 
site  assessment  by  qualified  assessors. 
Any  elements  of  non-conformance  must 
be  resolved  prior  to  the  granting  of 
recognition.  Once  recognition  has  been 
granted,  follow-up  assessments  are 
conducted  on  a  regular  basis,  along  with 
periodic  surveillance  visits,  both 
announced  and  unannounced.  NVCASE 
recognition  is  effective  until  either 
voluntary  or  involuntary  termination. 

NVCASE  listings  of  all  recognized 
bodies  include  the  name,  address, 
pertinent  contacts,  and  the  scope  of 
recognition.  NVCASE  also  maintains 
listings  of  quahfied  bodies  that  have 
been  accredited  or  otherwise  approved 
by  a  NVCASE-recognized  accreditor  (but 
only  within  the  scope  and  period  of 
recognition  of  the  accreditor),  indicating 
they  are  traceable  to  NIST  via  the 
NVCASE-recognized  body.  All  listings 
are  ft-eely  disseminated  and  available  to 
the  public  through  various  media. 

In  the  event  that  a  recognized  body  is 
found  not  to  conform  with  the 
established  criteria,  NVCASE  will 
terminate  the  recognition  and  delist  the 
body.  NIST  will  no  longer  assure  that 
body's  conformity  assessment  activities 
are  competent. 

If  the  Body  is  of  a  type  which 
accredits  or  otherwise  approves  other 
groups  (e.g.,  an  accreditation  body  that 
accredits  laboratories),  these  accredited 
groups  (e.g..  laboratories)  may  be 


delisted  and  lost  their  traceabilitv  to 
NIST. 

However,  if  the  accredited  groups 
were  not  involved  in  the  circumstances 
that  led  to  the  termination  of 
recognition  of  the  accreditation  body. 
NVCASE  will  consider  granting  a  grace 
period  during  which  accreditation  can 
be  obtained  from  another  NVCASE- 
recognized  accreditation  body  prior  to 
being  delisted.  To  the  extent  that  one  or 
more  accredited  bodies  were  affected  by 
the  circumstances  which  lead  to  the 
termination  of  recognition  of  the 
accrediting  body,  all  those  involved  will 
be  immediately  delisted. 

Bodies  that  have  had  their  NVCASE 
recognition  terminated  may  regain 
recognition  if  and  when  they  can 
demonstrate  conformance  with  all 
requirements. 

As  indicated,  the  NVCASE  Program 
intends  to  rely  on  and  utilize 
international  conformity  assessment 
documents  such  as  those  developed  by 
the  International  Organization  for 
Standardization  (ISO)  Committee  on 
Conformity  Assessment.  These 
documents  adopted  jointly  by  ISO  and 
the  International  Electrotechnical 
Commission  (lEC)  are  as  follows: 

ISO/IEC  Guide  25,  "General 

Requirements  for  the  Competence 
of  Calibration  and  Testing 
Laboratories."  Third  edition;  1990; 

ISO/IEC  Guide  58.  "Calibration  and 
Testing  Laboratory  Accreditation 
Systems — General  Requirements  for 
Operation  and  Recognition."  First 
edition,  1993; 

In  addition,  under  consideration  for 
adoption  are: 

ISO/CASCO  226  (rev.  2).  "General 
requirements  for  certification  or 
registration  body  assessment  and 
accreditation  systems"; 

ISO/CASCO  227  (rev.  2).  "General 
requirements  for  bodies  operating 
assessment  and  certification/ 
registration  of  quality  systems"; 

ISO/CASCO  228  (rev.  2).  "General 
requirements  for  bodies  operating 
product  certification  systems"  (or 
currently  available  equivalent). 

ISO/IEC  guides  are  used  as  a  basis  for 
many  conformity  assessment  activities 
at  international,  regional  and  national 
levels  and  have  been  approved  by  the 
American  National  Standards  Institute 
(ANSI),  the  U.S.  member  body  to  ISO. 

Dated:  Januar\-  31.  1995. 
Samuel  Kramer, 
Associate  Director 

IFR  Doc  95-2718  Filed  2-2-95:  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

n.0.013095B] 

Pacific  Fishery  Management  Council; 
Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council) 
Salmon  Technical  Team  will  hold  a 
public  meeting  on  February  14-17. 
1995,  at  the  Council  office.  2130  EW 
Fifth  Avenue,  Suite  224,  Portland.  OR; 
telephone:  (503)  326-6352.  The  meeting 
will  begin  on  February  14.  at  10:00  a.m., 
and  will  continue  each  day  from  8:00 
a.m.  until  5:00  p.m.  for  the  remainder  of 
the  week. 

The  purpose  of  this  meeting  is  to  draft 
the  1995  stock  status  report,  "Preseason 
I:  Stock  Abundance  Analysis  for  1995 
Ocean  Salmon  Fisheries."  The  final 
report  will  be  distributed  to  the  public 
and  reviewed  by  the  Council  at  its 
March  meeting  in  South  San  Francisco. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Coon.  Fishery  Management  Coordinator 
(Salmon).  Pacific  Fishery  Management 
Coiincil.  2130  SW  Fifth  Avenue.  Suite 
224.  Portland,  OR  97201-;  telephone: 
(503) 326-6352. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Michelle  Perry  Sailer  at  (503)  326-0352. 
at  lea.st  5  days  prior  to  the  meeting  date. 

Daifed:  lanuary-  30.  1995 
David  S.  Crestin, 

Actino  Director.  Office  of  Fisheries 
Cnnsen-ation  and  \1anagement.  Sational 
Marine  Fisheries  Service. 
(FR  Doc.  95-2726  Filpd  2-2-95;  8:45  amj 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR  - 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  ser\'ices  to  be 
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furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  March  6.  1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  resuh  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  ser\'ices  to  the 
Government. 

4.  There  are  no  known  regulatory 
ahernatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
0"Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Conunodities 

Cup,  Disposable.  Paper 
7350-01-359-9524 


NPA:  Royal  Maid  Association  for  the  Blind, 

Inc.,  Hazlehurst,  Mississippi 
Sweatsuit,  USAF 
(Sweatshirt) 

8415-00-NIB-O054  (X-Small) 
8415-0O-NIB-0O55  (Small) 
8415-00-N1B-0056  (Medium) 
8415-OO-NIB-0057  (Large) 
8415-O0-NfIB-O058  (X-lIrge) 
(Sweatpants) 

8415-00-NIB-0059  (X-Small) 
8415-OO-NIB-0060  (Small) 
8415-00-NIB-O061  (Medium) 
8415-00-NIB-0062  (Large) 
8415-0O-NIB-0O63  (X-Large) 
NPA:  The  Arkansas  Lighthouse  for  the  Blind, 
Little  Rock,  Arkansas 
Georgia  Industries  for  the  Blind, 
Bainbridge,  Georgia  at  its  facility  in 
Atlanta,  Georgia 
Blind  Industries  ft  Services  of  Maryland. 
Baltimore,  Maryland  at  its  facility  in 
Salisbury.  Maryland 
Mississippi  Industries  for  the  Blind, 

Jackson,  Mississippi 
Lions  Club  Industries  for  the  Blind,  Inc., 

Durham,  North  Carolina 
Winston-Salem  Industries  for  the  Blind, 

Winston-Salem,  North  Carolina 
Winston-Salem  Industries  for  the  Blind, 
Winston-Salem,  North  Carolina  at  its 
facility  in  Asheville,  North  Carolina 
Lions  Volunteer  Blind  Industries,  Inc.. 

Morristown,  Tennessee 
San  Antonio  Lighthouse,  San  Antonio, 

Texas 
Virginia  Industries  for  the  Blind, 

Richmond,  Virginia 
BESB  Industries,  West  Hartford. 
Connecticut 

Services 

Janitorial/Custodial,  Denver  Federal  Center, 
Buildings  76,  80,  93,  and  94,  Denver. 
Colorado.  NPA:  North  Metro  Community 
Ser\ices  for  Developmentally  Disabled, 
Westminister,  Colorado 

Janitorial/Custodial,  John  Weld  Peck  Federal 
Building,  550  Main  Street.  Cincinnati, 
Ohio,  NPA:  Ohio  Valley  Goodwill 
Rehabilitation  Center,  Inc.  Cincinnati.  Ohio 

Beverly  L.  Milkman, 

Executive  Director 

[FR  Doc.  95-2715  Filed  2-2-95;  8:45  am) 

BILLiNG  CODE  6820-3»-P 


Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  .^re  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  procurement 
list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  March  6,  1995. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 


1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  }  '.ilkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On 
December  9,  1994,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(59  F.R.  63764)  of  proposed  additions  to 
the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services,  fair  market  price,  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 1  certify  that  the  following  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Accordingly,  the  following  services  are 
hereby  added  to  the  Procurement  List: 

Administrative  Services,  U.S.  Army 
Engineer  District,  Clock  Tower 
Building,  Annex  and  Adjacent 
Buildings.  Rock  Island,  Ilhnois 

Janitorial/Custodial,  U.S.  Army  Corps  of 
Engineers,  Walla  Walla  District, 
Headquarters  Building,  Walla  Walla, 
Washington 

Switchboard  Operation,  Department  of 
Veterans  Affairs  Medical  Center,  718 
Smyth  Road.  Manchester,  New 
Hampshire. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
e.xercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
(FR  Doc.  95-2714  Filed  2-2-95;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
Application  for  Designation  as  a 
Contract  Market  in  Mexican  Peso 
Futures  Options 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  option  contract. 


.    SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME)  has  applied  for 
designation  as  a  contract  market  in 
options  on  its  physical  delivery 
Mexican  peso  futures  contract.  The 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96.  has  determined  that  publication 
of  the  proposal  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATE:  Comments  must  be  received  on  or 
before  March  6, 1995. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the  CME 
option  on  the  physical  delivery  Mexican 
peso  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Sherrod  of  the  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  2033  K  Street 
NW.,  Washington,  DC  20581,  telephone 
202-254-7303. 

SUPPLEMENTARY  INFORMATION:  The  CME 
physical  delivery  Mexican  peso  futures 
contract,  which  would  underlie  the 
proposed  option,  currently  is  dormant 
within  the  meaning  of  Commission 
Regulation  5.2.i  Concurrent  with  its 
application  for  designation  as  a  contract 
market  in  the  subject  option,  the  CME 
submitted  to  the  Commission  for 
approval,  pursuant  to  Section  5a(a)(12) 
of  the  Act,  a  proposal  to  reactivate 
trading  in  this  dormant  futures  contract. 
The  subject  option  designation 
application  and  th^  proposed 
reactivation  of  trading  for  the 


•  I  iie  CME  also  has  aplijied  for  designation  as  a 
contract  market  in  "hybrid"  Mexican  peso  futures 
and  futures  option  conlricts,  which  are  currently 
under  review  by  the  Division.  The  hybrid  Mexican 
peso  futures  contract  provides  for  cash  settlement. 


dormant  Mexican  peso 


in  contrast  to  the  existinj 

futures  contract  which  pi  qvides  for  physical 

delivery  of  Mexican  peso  si 


underlying  futures  contract  are  under 
review  by  the  Division. 

Copies  of  the  terms  and  conditions  of 
the  proposed  contract  will  be  available 
for  inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington.  DC.  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-€314. 

Other  materials  submitted  by  the  CME 
in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  C.F.R.  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
C.F.R.  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17 
C.F.R.  145.7  and  145.8. 

Any  person  interested  in  submitting 
WTitten  data,  views,  or  arguments  on  the 
terms  and  conditions,  or  with  respect  to 
other  materials  submitted  by  the  CME  in 
support  of  the  application,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581  bv  the  specified 
date. 

Issued  in  Washington.  DC,  on  January  30 
1995.  ^ 

Blake  Imel. 

Acting  Director. 

(FR  Dor.  95-2660  Filed  2-2-95:  8:45  am) 

BILLING  CODE  6351-01-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

ARMS  Initiative  Implementation 

agency:  U.S.  Army  Materiel  Command, 
DOD. 

ACTION:  Meeting  notice. 


administering  the  program. 
Participation  of  Army  contracting  office 
staff  and  operating  contractor  staff  is 
strongly  encouraged.  This  session  is 
open  to  the  public. 

MEETING  DATE:  March  22-23.  1995. 
PLACE  OF  MEETING:  Blackhawk  Hotel,  200 
East  Third  SUeet,  Davenport,  L\  52801 
TIME  OF  MEETING:  8:00  a.m.-5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Richard  Auger.  ARMS  Task  Force,  HQ 
Army  Materiel  Command.  5001 
Eisenhower  Avenue.  Alexandria, 
Virginia  22333;  telephone  (703)  274- 
9838. 

SUPPLEMENTARY  INFORMATION: 
Reservations  should  be  made  directly 
with  the  Blackhawk  Hotel;  telephone 
(319)  328-6000,  Please  be  sure  to 
mention  that  you  will  be  attending  the 
ARMS  workshop  meeting  to  assure 
occupancy  in  the  block  of  rooms  set 
aside  for  this  meeting.  You  should 
confirm  your  reservation  prior  to  28 
February  1995.  Request  you  contact 
Debra  Yeager  in  the  ARMS  Team  Office 
at  Rock  Island  Arsenal;  telephone  (309) 
782-4040,  if  you  will  be  attending  the 
meeting  so  that  our  roster  of  attendees 
is  accurate.  This  number  may  also  be 
used  if  other  assistance  regarding  the 
ARMS  meeting  is  required. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer 
[FR  Doc.  95-2723  Filed  2-2-95:  8:45  am) 

BILUNG  CODE  371(M)»-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 


SUMMARY:  Pursuant  to  Section  10(a)(2)  of 
Public  Law  92-463,  notice  is  hereby 
given  of  the  next  workshop  meeting  of 
the  Armament  Retooling  and 
Manufacturing  Support  (ARMS)  Pubhc/ 
Private  Task  Force  (PPTF).  The  PPTF  is 
chartered  to  develop  new  and 
innovative  methods  to  maintain  the 
government-owned,  contractor-operated 
ammunition  industrial  base  and  retain 
critical  skills  for  a  national  industrial 
emergency.  Focus  of  this  meeting  will 
be  improving  the  progresses  used  in 


SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  Febniary  13,  1995. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
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Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  5624.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-600-677-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPt.EMENTARY  INFORMATION:  Section 
351 7  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g., 
expedited;  (2)  Title:  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
mformation  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 

Dated:  January  30, 1995. 
Gloria  Parker, 

Director,  Information  Resources  Group. 

Ofiice  of  Educational  Research  and 
Improvement 

Type  of  Review:  Expedited 

Title:  Application  for  Grants  Under  the 

National  Diffusion  Network 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments;  Non-profit  institutions 
Reporting  Burden: 

Responses:  48 

Burden  Hours:  576 
Recordkeeping  Burden: 

Recordkeepers:  25 

Burden  Hours:  300 
Abstract:  The  National  Diffusion 

Network  supports,  under  grants, 

dissemination  of  exemplary  programs. 

The  Department  will  use  the 

information  to  make  grant  awards. 


Additional  Information:  Clearance  for 
this  information  collection  is 
requested  for  February  13, 1995.  As 
part  of  the  "reinventing  government" 
initiative,  and  in  light  of  comments 
from  the  public,  the  Department  is 
determined  to  allow  the  applicants  as 
much  time  as  possible  to  respond.  An 
expedited  review  is  requested  in  order 
to  implement  the  program  before  the 
start  of  the  new  year. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Expedited 

Title:  Annual  Report  of  Children  in 
Institutions  for  Neglected  or 
Delinquent  Children.  Aduh 
Correctional  Institutions,  and 
Community  Day  Programs 

Frequency:  Annually 

Affected  Public:  State.  Local  or  Tribal 
Governments 

Reporting  Burden: 
Responses:  52 
Burden  Hours:  2.000 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  An  annual  survey  is 
conducted  to  collect  data  on  (1)  the 
number  of  children  enrolled  in 
educational  programs  of  State- 
operated  institutions  for  neglected  or 
delinquent  children  (N  or  D). 
community  day  programs  for  N  or  D 
children,  and  adult  correctional 
institutions  and  (2)  the  October 
caseload  of  N  or  D  children  in  local 
institutions. 

Additional  Information:  Clearance  for 
this  information  collection  is 
requested  for  February  13,  1995.  ED 
must  make  grant  awards  to  the  States 
based  on  these  allocations  by  July  1 
because  the  Cash  Management 
Information  Act  makes  ED  liable  for 
interest  inrurred  by  States  and 
localities  for  program  expenses  if 
Federal  funds  are  not  made  available 
on  that  date.  In  order  to  meet  that 
deadline,  we  must  send  the  revised 
ED  Form  4376  to  the  States  by  March 
1  to  collect  the  data  needed  to 
determine  State  grant  awards  before 
July  1. 

IFR  Doc.  95-2647  Filed  2-2-95;  8:45  ami 

BILUNG  CODE  4001~01-M 


Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 


proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  February  6.  1995. 

EFFECTIVE  DATE:  Written  comments 
should  be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok.  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  bo 
addressed  to  Patrick  J.  Sherrill. 
Department  of  Education,  400  Mar>'land 
Avenue  SW.,  Room  5624.  Regional 
Office  Building  3,  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Ser\'ice  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approTai 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  fcjllowing  information:  (1) 
Type  of  review  requested,  e.g., 
expedited:  (2)  Title;  (3)  Abstract:  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  public;  and  (7) 
Reporting  and/or  Recordkeeping 
burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 
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Dated:  January  30, 1995. 
Gloria  Parker. 

Director,  Information  Resource  Group. 
Office  of  Postsecondary  Education 

Type  of  Review:  Expedited 
Title:  William  D.  Ford  Federal  Direct 
Loan  Program  Participation 
Apphcation 
Frequency:  Annually 
Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions 
Reporting  Burden: 
Responses:  3,000 
Burden  Hours:  600 
Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 
Abstract:  This  fonm  will  be  the  means  by 
which  a  school  applies  to  participate 
in  the  William  D.  Ford  Federal  Direct 
Loan  Program.  The  Department  will 
use  this  information  to  select  schools 
to  participate  in  the  Direct  Loan 
Program  during  the  1996-1997  school 
year,  ; 

Additional  Information:  Clerance  for 
this  informatioi^  collection  is 
requested  for  February  6,  1995.  An 
expedited  revieiv  is  requested  due  to 
the  publication  iof  a  draft  of  the  form 
soliciting  applittations.  To  comment 
on  this  form,  pl^ese  refer  to  the 
"Notice  of  Solicjitation  of 
Applications  '  In  the  December  29, 
1994  Federal  R^^ister  issue,  volume 
59,  pages  67579^67582. 

IFR  Doc.  95-2646  Fi|«d  2-2-95;  8:45  am] 
Billing  code  4ooo-oi- 


Office  of  Postsecohdary  Education; 
Federal  Work-Study  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
institutions  to  subjnit  a  request  for  a 
waiver  of  the  requinement  that  an 
institution  shall  uM  at  least  5  percent  of 
the  total  amount  of  jts  Federal  Work- 
Study  (FWS)  Fede)  al  funds  granted  for 
the  1994-95  award  vear  to  compensate 
student.s  employed  in  community 
service  j^.'bs. 


SUMMARY:  The  .Serijetary  gives  notice  to 
institutions  of  higher  education  of  the 
deadline  for  an  insHtution  to  submit  a 
written  request  for  \i  waiver  of  the 
requirement  that  aii  institution  shall  use 
at  least  5  percent  o^  its  total  FWS 
Federal  funds  granted  for  the  1994-95 
award  year  (July  1,  1994  through  June 
30.  1995)  to  compensate  students 
employed  in  community  service  jobs. 
DATES:  Closing  Date  for  Submitting  a 
Waiver  Request  and  any  Supporting 
Information  or  Documents.  An 
institution  that  would  like  to  request  a 


waiver  of  the  requirement  that  an 
institution  use  at  least  5  percent  of  the 
total  amount  of  its  FWS  Federal  funds 
granted  for  the  1994-95  award  year  to 
compensate  students  employed  in 
community  service  jobs,  must  mail  or 
hand-deliver  its  waiver  request  and  any 
supporting  information  or  documents 
on  or  before  March  6,  1995.  The 
Department  will  not  accept  a  waiver 
request  submitted  by  facsimile 
transmission.  The  waiver  request  must 
be  submitted  to  the  Campus-Based 
Programs  Financial  Management 
Division  at  one  of  the  addresses 
indicated  below. 

ADDRESSES:  Waiver  Request  and  any 
Supporting  Information  or  Documents 
Delivered  by  Mail.  The  waiver  request 
and  any  supporting  information  or 
documents  delivered  by  mail  must  be 
addressed  to  Carolyn  Short,  Financial 
Management  Specialist,  Fund  Control 
Branch.  Campus-Based  Programs 
Financial  Management  Division. 
Accounting  and  Financial  Management 
Service,  Student  Financial  Assistance 
Programs,  U.S.  Department  of 
Education,  Room  4621,  Regional  Office 
Building  3,  600  Independence  Avenue, 
S.W.,  Washington.  DC.  20202-5452.  An 
applicant  must  show  proof  of  mailing 
consisting  of  one  of  the  following:  (1)  A 
legibly  dated  U.S.  Postal  Service 
postmark;  (2)  a  legible  mail  receipt  with 
the  date  of  mailing  stamped  bv  the  U.S. 
Postal  Service;  (3)  a  dated  shipping 
label,  invoice,  or  receipt  from  a 
commercial  carrier;  or  (4)  any  other 
proof  of  mailing  acceptable  to  the 
Secretary  of  Education. 

If  a  waiver  request -is  sent  through  the 
US.  Postal  Service,  the  Secrefarj-  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is 
not  dated  by  the  U.S.  Postal  Service. 
An  institution  should  note  that  the 
I'.S.  Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  institution 
should  check  with  its  local  post  office. 

An  institution  is  encouraged  to  use 
certified  or  at  least  first  class  mail. 
Institutions  that  submit  waiver  requests 
and  any  supporting  information  or 
documents  after  the  closing  date  will 
not  be  considered  for  a  waiver. 

Waiver  Requests  and  any  Supporting 
Information  or  Documents  Delivered  bv 
Hand.  A  waiver  request  and  any 
supporting  information  or  documents' 
delivered  by  hand  must  be  taken  to 
Carolyn  Short,  Financial  Management 
Speciali-t.  Fund  Control  Branch. 
Campus-Based  Programs  Financial 
Management  Division.  Student 
Financial  Assistance  Programs.  U.S. 


Department  of  Education.  Room  4621. 
Regional  Office  Building  3.  7th  and  D 
Streets  SW.,  Washington,  D.C.  Hand- 
delivered  waiver  requests  will  be 
accepted  between  8:00  a.m.  and  4:30 
p.m.  (Eastern  time)  daily,  except 
Saturdays,  Sundays,  and  Federal 
holidays.  A  waiver  request  for  the  1994- 
95  award  year  that  is  delivered  by  hand 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

SUPPLEMENTARY  INFORMATION:  Under 
section  443  (b)(2)(A)  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA),  an  institution  must  use  at  least 
5  percent  of  the  total  amount  of  its  FWS 
Federal  funds  granted  for  an  award  year 
to  compensate  students  employed  in 
community  service,  except  that  the 
Secretary  may  waive  this  requirement  if 
the  Secretary  determines  that  enforcing 
it  would  cause  hardship  for  students  at 
the  in.stitution.  The  institution  must 
provide  a  written  waiver  request  and 
any  supporting  information  or 
documents  by  the  established  March  6. 
1995  closing  date.  The  waiver  request 
must  be  signed  by  an  appropriate 
institutional  official  and  above  the 
signature  the  official  must  include  the 
statement:  "I  certify  that  the  information 
the  institution  provided  in  this  waiver 
request  is  true  and  accurate  to  the  best 
of  my  knowledge.  I  understand  that  the 
information  is  subject  to  audit  and 
program  review  by  representatives  of 
the  .Secrfitnry  of  Education."  If  the 
institution  submits  a  waiver  request  and 
any  supporting  information  or 
documents  after  the  closing  date,  the 
request  will  not  be  considered. 

To  receive  a  waiver,  an  institution 
must  demonstrate  that  the  5  percent 
requirement  would  cause  hardship  for 
students  at  the  institution.  To  allow 
fiexibility  to  consider  factors  that  may 
be  valid  reasons  for  a  waiver,  the 
Secretary  is  not  specifving  specific 
circumstances  that  would  suppcrt 
granting  a  waiver.  However,  the 
Secretary'  does  not  foresee  many 
instances  in  which  a  waiver  will  be 
granted.  The  fact  that  it  may  be  difficult 
for  the  institution  to  comply  with  this 
provision  of  the  HEA  is  not  a  basis  for 
granting  a  waiver. 

Applicable  Regulations 

The  following  regulations  apply  to  the 
Federal  Work-Study  program: 

(1)  Student  Assistance  General 
Provisions,  34  CFR  part  668. 

(2)  Federal  Work-Study  Programs.  34 
CFR  part  675. 

(3)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended.  34  CFR  part  600. 

(4)  New  Restrictions  on  Lobbyiiig,  34 
CFR  part  82.  •* 
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(5)  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
part  85. 

(6)  Drug-Free  Schools  and  Campuses, 
34  CFR  part  86. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Carolyn  Short,  Financial  Management 
Specialist.  Fund  Control  Branch. 
Campus-Based  Programs  Financial 
Management  Division,  Accounting  and 
Financial  Management  Service,  Student 
Financial  Assistance  Programs,  U.S. 
Department  of  Education,  Room  4621, 
Regional  Office  Building  3,  600 
Independence  Avenue,  S.W., 
Washington,  D.C.  20202-5452, 
Telephone  (202)  708-7741.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

(Authority:  42  U.S.C.  2756(b)). 
(Catalog  of  Federal  Domestic  Assistance 
Number:  84.033  Federal  Work-Study 
Program) 

Dated:  lanuary  31, 1995. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

[FR  Doc.  95-2712  Filed  2-2-95;  8:45  am] 

BILUNG  CODE  4000-01-P 


Arbitration  Panel  Decision  Under  the 
Randolph-Sheppard  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  arbitration  panel 
decision  under  the  Randolph-Sheppard 
Act. 

SUMMARY:  Notice  is  hereby  given  that  on 
February  3,  1992,  an  arbitration  panel 
rendered  a  decision  in  the  matter  of 
Karla  Todd  v.  Alabama  Division  of 
Rehabilitative  Services.  (Docket  No.  R- 
S/90-4).  This  panel  was  convened  by 
the  U.S.  Department  of  Education 
pursuant  to  20  U.S.C.  107d-l(a)  upon 
receipt  of  a  complaint  filed  by  Karla 
Todd  on  June  13.  1990.  The  Randolph- 
Sheppard  Act  creates  a  priority  for  blind 
individuals  to  operate  vending  facilities 
on  Federal  property.  Under  this  section 
of  the  Randolph-Sheppard  Act  (the  Act), 
a  blind  licensee  dissatisfied  with  the 
State's  operation  or  administration  of 
the  vending  facility  program  authorized 
under  the  Act  may  request  a  full 
evidentiary  hearing  from  the  State 
licensing  agency  (SLA)  If  the  licensee  is 
dissatisfied  with  the  State  agency's 
decision,  the  licensee  may  complain  to 
the  Secretary,  who  is  then  required  to 
conv^jp  an  arbitration  panel  to  resolve 
the  dispute. 


FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  full  text  of  the  arbitration 
panel  decision  may  be  obtained  from 
George  F.  Arsnow,  U.  S.  Department  of 
Education,  600  Independence  Avenue. 
S.W.,  Room  3230  Switzer  Building, 
Washington,  D.C.  20202-2738. 
Telephone:  (202)  205-9317.  Individuals 
who  use  a  telecommunications  devise 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-8298. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  107d-2(c)  of  the  Randolph- 
Sheppard  Act,  the  Secretary  is  required 
to  publish  a  synopsis  of  each  arbitration 
panel  decision  affecting  the 
administration  of  vending  facilities  on 
Federal  property. 

Background 

Karla  Todd  is  a  blind  vendor  licensed 
by  the  Alabama  Division  of 
Rehabilitative  Services,  the  SLA  under 
the  provisions  of  the  Act.  On  September 
20.  1989,  Ms.  Todd  attended  a  meeting 
of  blind  vendors  from  the  Mobile  area. 
At  this  meeting,  the  agenda  provided  for 
the  election  of  a  committee 
representative  for  the  Committee  of 
Blind  Vendors,  pursuant  to  34  CFR 
395.14.  which  states  that  the  SLA  shall 
provide  for  the  biennial  election  of  a 
State  Committee  of  Blind  Vendors. 

At  the  September  meeting, 
complainant  was  one  of  the  two 
candidates  nominated  for  committee 
representative.  A  vote  was  held  that 
resulted  in  a  three  to  three  tie.  A  second 
run-off  election  was  held  with  the  same 
result.  A  special  meeting  of  blind 
vendors  to  resolve  the  matter  was  called 
for  October  4,  1989.  Prior  to  the  meeting 
the  candidate  opposing  complainant 
withdrew. 

The  SLA  sent  a  letter  to  the  vendors 
announcing  the  October  4  meeting, 
explaining  the  problem  regarding  the 
election  on  September  20,  and  stating 
that  the  only  purpose  of  the  meeting 
would  be  to  elect  a  member  of  the  State 
Committee  of  Blind  Vendors. 

Ten  vendors  attended  the  October  4. 
1989  meeting,  including  the 
complainant.  Ms.  Todd  was  again 
nominated  along  with  another  vendor. 
The  other  vendor  received  the  majority 
of  the  votes  and  was  elected  to  the 
committee. 

Ms.  Todd  subsequently  challenged 
the  candidacy  of  the  vendor  elected  at 
the  October  4,  1989  meeting,  stating  that 
she  should  have  won  the  election  by 
default  when  the  previous  vendor  who 
had  received  a  tie  vote  with 
complainant  withdrew  her  candidacy 
prior  to  the  October  4th  meeting.  She 
asserted  that  proper  procedures  under 
the  rules  and  regulations  of  the  Alabama 


Randuiph-Sheppard  vending  program 
had  not  been  followed. 

Karla  Todd  requested  and  received  an 
administrative  review  with  respect  to 
the  matter.  The  SLA  upheld  the  election 
of  the  new  candidate.  Subsequently, 
complainant  requested  a  full  evidentiary 
hearing. 

On  March  19.  1990.  an  evidentiary 
hearing  was  held  in  Montgomery. 
Alabama.  The  hearing  officer  ruled  that 
Ms.  Todd's  objections  were  without 
merit.  Subsequently,  Ms.  Todd  appealed 
this  ruling  to  a  Federal  arbitration  panel, 
which  held  a  hearing  on  September  27. 
1991. 

Arbitration  Panel  Decision 

The  issue  before  the  panel  was 
whether  the  process  followed  by  the 
SLA  on  September  20  and  October  4. 
1989  was  consistent  with  tlie  State  rulos 
and  regulations  governing  the  day-to- 
day operations  of  the  Business 
Enterprise  Program. 

The  SLA  argued  that  the  issue  bcfon? 
the  arbitration  panel  was  not  arbitrable 
since  the  policies  and  procedures  of  the 
Business  Enterprises  Program  only 
allow  for  review  of  "actions  arising  from 
the  operation  or  administration  of  a 
vending  facility."  However,  it  was  the 
opinion  of  the  majority  of  the  panel  that 
the  complainant's  argument  wa* 
persuasive.  The  Act,  in  20  U.S.C.  107b- 
1,  states  that  the  Committee  of  Blind 
Vendors  shall  participate  with  the 
Vocational  Rehabilitation  Agency 
regarding  administrative  decisions, 
policies,  and  program  development 
decisions  affecting  the  overall 
administration  of  the  State  Vending 
Facility  Program. 

The  panelconcluded  that  the  actions 
of  the  Committee  of  Blind  Vendors 
indeed  had  an  impact  on  the  operation 
andadministration  of  all  vending 
facilities,  and.  therefore,  the  issue  was 
reviewable  by  the  panel. 

The  panel  founa  that  the  policies  and 
procedures  of  the  Business  Enterprise 
Program,  specifically  the  section  on 
elections,  covered  the  issue  before  the   . 
panel.  The  section  on  elections  states, 
"(I]f  no  candidate  receives  a  majority  of 
the  votes,  a  run-off  between  the  two 
highest  vote  getters  will  be  held."  The 
SLA  interpreted  this  to  mean  that  only 
one  run-off  election  had  to  be  held,  and 
in  the  event  of  a  tie  in  the  run-off 
election,  an  entirely  new  election  was 
appropriate.  The  panel  did  not  concur 
with  the  SLA's  interpretation  of  this 
language.  The  panel  stated  that  the 
common  sense  meaning  of  the  term 
"run-off  is  not  necessarily  a  singular 
act,  but  implies  the  act  of  breaking  a  tie 
regardless  of  the  number  of  times 
necessary  to  achieve  that  goal. 


Additionally,  the  panel  noted  that  the 
SLA's  policies  and  procedures  are  silent 
regarding  holding  a  new  election  and 
also  regarding  a  tie  occurring  during  a 
nm-off  election.  Therefore,  the  panel 
found  that  the  language  of  the  policies 
and  procedures  of  the  Business 
Enterprise  Program  regarding  elections 
was  clear  in  that  once  the  two  highest 
vote  getters  were  determined,  those  two 
vote  getters  would  continue  with  a  run- 
off election  until  one  of  the  vote  getters 
ultimately  won  the  election. 

On  September  26.  1991.  a  new 
election  was  held.  The  SLA  petitioned 
the  panel  to  declare  the  issue  moot  in 
light  of  the  new  election.  The 
complainant  requested  that  the  panel 
unseat  the  person  elected  on  October  4. 
1989.  as  well  as  the  person  elected  on 
September  26. 

The  panel  ruled  that  the  election 
process  held  by  the  SLA  on  October  4. 
1989  was  a  violation  of  the  policies  and 
procedures  of  the  Business  Enterprise 
Program  and.  further,  that  Karla  Todd 
won  the  run-off  election  that  began  on 
September  20.  1989.  However,  since  a 
new  and  undisputed  election  was  held 
on  September  26. 1991.  the  panel 
concluded  it  was  without  authority  to 
upset  that  election,  and.  therefore,  the 
issue  as  to  the  appropriateness  of  the 
election  held  on  October  4.  1989  was 
moot  and  no  remedy  could  be 
fashioned. 

Panel  member  Harris  dissented, 
indicating  that  the  rules  of  the  Business 
Enterprise  Program  were  silent 
regarding  the  situation  of  a  run-off 
election,  and,  therefore,  the  SLA  did  not 
violate  its  own  policy. 

The  views  and  opinions  expressed  by 
the  panel  do  not  necessarily  represent 
the  views  and  opinions  of  the  U.S. 
Department  of  Education. 

Dated:  January  30. 1995. 
Judith  E.  Heumasn, 
Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
|FR  Doc  95-2683  Filed  2-2-95;  8:45  am] 

BILUNG  CODE  4000-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission     i  j 

[Project  No.  1494I088  Oklahoma] 

Grand  River  Dam  Authority; 
Availability  of  Environmental 
Assessment 

January  30. 1995.  1 1 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Enei]gy  Regulatory 


Commission's  regulations.  18  CFR  Part 
380  (Order  No.  486,  52  FR  47910).  the 
Office  of  Hydropower  Licensing  (OHL) 
reviewed  the  application  for  non-project 
use  of  project  lands  for  the  Pensacola 
Hydroelectric  Project.  The  application 
proposes  to  excavate  an  area 
approximately  174  feet  wide,  500  feet 
long,  and  10  feet  deep  and  to  construct 
a  breakwater  10  feet  wide  (to  the 
approximate  elevation  of  746  feet  mean 
sea  level)  on  Grand  Lake  O'  The 
Cherokees.  in  Delaware  County, 
Oklahoma.  The  staff  prepared  an 
Environmental  Assessment  (EA)  for  the 
action.  In  the  EA.  staff  concludes  that 
approval  of  the  non-project  use  of 
project  lands  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center.  Room  3308.  of  the  Commission's 
offices  at  941  North  Capitol  Street  NE.. 
Washington,  DC  20426. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-2662  Filed  2-2-95;  8:45  am] 
BILUNG  COO€  6717-01-M 


[Project  No.  2114-032  Washington) 

Public  Utility  District  No.  2  of  Grant 
County;  Availability  of  Environmental 
Assessment 

January  30,  1995. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  169  and 
the  Federal  Energy  Regulatory 
Commission's  regulations.  18  CFR  Part 
380  (Order  No.  486.  52  F.R.  47910).  the 
Office  of  Hydropower  Licensing  (OHL) 
reviewed  the  proposal  for  constructing  a 
prototype  fish  surface  collector  at  the 
Priest  Rapids  Project  in  Grant  County. 
Washington.  The  Commission  prepared 
an  environmental  assessment  (EA)  for 
the  proposed  action.  In  the  LA,  the 
Commission  concludes  that  approval  of 
construction  of  the  proposed  prototype 
fish  surface  collector  will  not  constitute 
a  major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  Room  3308.  of  the  Commission's 
offices  at  941  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  95-2663  Filed  2-2-95:  8:45  am| 
BILLING  CODE  6717-01-M 


[Docket  No.  GP94-19-000] 

Oklahoma  Corporation  Commission 
Tight  Formation  Area  Determination 
FERC  No.  JD94-01286T  (Oklahoma- 
57);  Preliminary  Finding 

Januar>'  30. 1995. 

On  November  26. 1993,  the  Oklahoma 
Corporation  Commission  (Oklahoma) 
determined  that  the  Fanshawe 
Formation,  underlying  parts  of  Latimer 
County,  Oklahoma,  quahfies  as  a  tight 
formation  under  Section  107(c)(5)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
ARCO  Oil  and  Gas  Company  (ARCO)  is 
the  applicant  before  Oklahoma. 

By  letter  dated  January  10,  1994,  staff 
tolled  the  Commission's  45-day  review 
period  and  requested  additional  support 
for  Oklahoma's  conclusion  that  the 
Fanshawe  Formation  meets  the 
Commission's  tight  formation  guidelines 
in  §  271.703(c)(2)  of  the  Commission's 
regulations.'  Staff  requested  additional 
information  because  the  record  did  not 
show  whether  the  premeabilitv  and 
prestimulation  stabilized  flow' rates  on 
which  the  determination  was  based 
reflected  initial  characteristics  or 
characteristics  resulting  from  years  of 
sustained  production. 

The  Commission  has  received  no 
response  to  the  January  10.  1994  tolling 
letter.  Without  additional  information 
showing  that  the  determination  is  based 
on  initial  permeability  and 
prestimulation  stabilized  flow  rates 
characteristics,  we  are  unable  to  find 
that  Oklahoma's  determination  is 
supported  by  substantial  evidence. 
Under  §275. 202(a)  of  the  regulations, 
the  Commission's  may  make  a 
preliminary  finding,  before  any 
determination  becoines  final,  that  the 
determination  is  not  supported  by 
substantial  evidence  in  the  record. 2 
Therefore,  the  Commission  hereby 
makes  a  preliminary  finding  that 
Oklahoma's  determination  is  not 
supported  by  substantial  evidence  in  the 

'  Section  271.703(c)(2)  requires  a  jurist'iaional 
agency's  tight  formation  area  determination  to  show 
that:  (1)  The  estimated  average  in  situ  gas 
permeability,  throughout  the  pav  section,  is 
expected  to  be  0.1  millidarcy  or 'less:  (2)  the  average 
pre-stimulation  stabilized  natural  gas  flow  rate 
(against  atmospheric  pressure)  of  wells  completed 
for  production  in  the  formation  does  not  exceed  the 
applicable  maximum  allowable  flow  rate:  and  (3) 
wells  in  the  recommended  area  is  expected  to 
produce,  without  stimulation,  more  than  5  barrels 
of  crude  oil  per  day. 

'Order  No.  567.  issued  on  Juiv  28.  1994, 
rescinded  Pan  275  of  the  Commissions  NGP.As 
regulations  as  of  that  date  (68  FERC  161,135).  The 
Commission  stated,  however,  that  rescission  of  Part 
275  is  prospective  only  and  that  timely  filed 
applications  for  well  determination  proceedings 
still  pending  before  the  Commission  will  continue 
to  be  subject  to  the  requirements  of  Pa.T  275  as  it 
existed  before  July  28,  1994. 
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record  upon  which  it  was  made. 
Oklahoma  or  ARCO  may,  within  30 
days  from  the  date  of  this  preliminary 
finding,  submit  written  comments  and 
request  an  informal  conference  with  the 
Commission,  pursuant  to  §  275.202(f)  of 
the  regulations.  A  final  Commission 
order  will  be  issued  within  120  days 
after  the  issuance  of  this  preliminary 
finding. 

By  direction  of  the  Commission. 
Lois  D.  CasheU, 

Secretary. 

|FR  Doc.  95-2708  Filed  2-2-95;  8:45  am] 

BILUNO  COOE  «n  7-01-41 


[Docket  No.  ER94-1691-000] 

AIG  Trading  Corp.;  Notice  of  Issuance 
of  Order 

January  27. 1995. 

On  September  29, 1994,  as  completed 
on  November  23. 1994.  AIG  Trading 
Corporation  (AIG  Trading)  submitt^  for 
filing  a  rate  schedule  under  which  AIG 
Trading  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  AIG  Trading  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  AIG  Trading 
requested  that  die  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  hability  by  AIG  Trading. 

On  January  19, 1995,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  AIG  Trading  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  writhin 
this  period,  AIG  Trading  is  authorized 
to  issue  securities  and  assume 
obligations  or  liabilities  as  a  guarantor, 
indorser.  surety,  or  otherwise  in  respect 
of  any  security  of  another  person; 
provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 


The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  AIG  Trading's  issuances  of 
seciuities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  21,1995. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  Room  3308. 941 
North  Capitol  Street,  NE.,  Washington. 
DC  20426. 

Unwood  A.  Watson.  )r., 
Acting  Secretary. 
(FR  Doc.  95-2664  Filed  2-2-95;  8:45  am) 

BM.UNG  COOE  a717-ei-M 

Pocket  Na  MQ95-2-000] 

Columbia  Gas  Transmission  Corp.; 
Filing 

January  30. 1995. 

Take  notice  that  on  January  20. 1995. 
Columbia  Gas  Transmission  Corporation 
(Columbia),  submitted  revised  standards 
of  conduct  under  Order  Nos.  497  et 
seq.  *  and  Order  Nos.  566  et  seq.  ^ 
Columbia  states  that  it  is  revising  its 
standards  of  conduct  to  incorporate  the 
changes  required  by  Order  Nos.  566  and 
566-A.  The  modifications  are  also 
necessary  to  reflect  organizational 
changes  within  Columbia  as  a  result  of 
implementing  Order  No.  636. 

Columbia  states  that  copies  of  its 
fiUng  are  available  for  inspection  at  its 


>  Order  No.  497.  53  FR  22139  (June  14. 1988).  IH 
FERC  Stats.  &  Regs.  1  30.820  (1988):  Order  No.  497- 
A.  order  on  rvhearing.  54  FR  52781  (December  22. 
1989).  m  FERC  SUU.  ft  Regs.  30.868  (1989);  Order 
No.  497 -B.  on^er  extending  sunset  date,  55  FR 
53291  (December  28.  1990).  ni  FERC  Stats,  ft  Reg*. 
1  30.908  (1990);  order  No.  497-C.  order  extending 
sunset  date.  57  FR  9  (January  2. 1992).  ID  FERC 
Stats,  ft  Regs.  1  30.934  (1991),  rehearing  denied,  57 
FR  5815  (February  18. 1992).  58  FERC  p  61.139 
(1992);  Tenneco  Gas.  v.  FERC  (afTirmed  in  part  and 
remanded  in  part).  969  F.  2d  1187  (DC.  Cir.  1992); 
Order  No.  497-D.  order  on  remand  and  extending 
sunset  date.  III  FERC  Stats,  ft  Regs.  1  30.958 
(December  4. 1992).  57  FR  58978  (December  14. 
1992);  Order  No.  497-E.  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  (January  4. 1994). 
65  FERC  1  61.381  (December  23. 1993):  Order  Na 
497-F.  order  denying  rehearing  and  granting 
clarification.  59  FR  15336  (April  1.  1994),  66  FERC 
1  61.347  (March  24.  1994);  and  Order  No.  497-G. 
order  e.xtending  sunset  date.  59  FR  32884  (June  27. 
1994).  Ill  FERC  Stats,  ft  Regs.  1  30.996  (June  17. 
1994). 

*  Standard*  of  conduct  and  Reporting 
Requirements  for  Transportation  and  AfTiliate 
Transactions.  Order  No.  566.  59  FR  32885  (June  27, 
1994).  in  FERC  Stats  ft  Regs.  1  30.997  (June  17. 
1994);  Order  No.  566-A.  orrfer  on  rehearing.  59  FR 
52896  (October  20.  1994).  69  FERC  1  61,044 
(October  14. 1994);  Order  No.  566-B.  order  on 
rehearing.  59  FR  65707  (December  21.  1994);  69 
FERC  1  61.334  (December  14. 1994);  appeal 
docketed  sub  nom.  Conoco,  Inc.  v.  FERC.  D.C.  Cir. 
No.  94-1745  (December  13.  1994). 


offices  at  1700  MacCorkle  Avenue,  SE., 
Charleston,  West  Virginia;  700 
Thirteenth  Street,  NW.,  Suite  900. 
Washington,  DC;  and  have  been  mailed 
to  all  firm  customers  and  affected  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC,  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  February  14, 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary, 
[FR  Doc.  95-2665  Filed  2-2-95;  8:45  am) 

BILUNO  COOE  triT-OI-M 


[Docket  No.  MG95-3-000] 

Columbia  Gulf  Transmission  Co.; 
Filing 

January  30, 1995. 

Take  notice  that  on  January  20, 1995, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  submitted  revised 
standards  of  conduct  imder  Order  Nos. 
497  et  seq.i  and  Order  Nos.  566  et  seq,^ 


'  Order  No.  497.  53  FR  22139  (June  14.  1988),  QI 
FERC  Stats,  ft  Regs.  1  30.820  (1988);  Order  No.  497- 
A.  order  on  rehearing,  54  FR  52781  (December  22. 
1989).  in  FERC  Stats,  ft  Regs.  30.868  (1989):  Order 
No.  497-B.  order  extending  sunset  date,  55  FR 
53291  (December  28.  1990).  HI  FERC  Stats,  ft  Regs. 
1 30.908  (1990);  Order  No.  497-C.  order  extending 
sunset  date,  57  FR  9  (January  2, 1992).  in  FERC 
Stats,  ft  Regs.  1 30.934  (1991).  rehearing  denied.  57 
FR  5815  (February  18. 1992).  58  FERC  1  fil  .139 
(1992);  Tenneco  Cos  v.  FEflC (affirmed  in  j.art  and 
remanded  in  part).  969  F.  2d  1 187  (D.C.  Cir.  1992): 
Order  No.  497-D.  order  on  remand  and  extending 
sunset  date,  ni  FERC  Suts.  ft  Regs.  1 30.958 
(December  4,  1992).  57  FR  58978  (December  14. 
1992):  Order  No.  497-E.  order  on  rehearing  and 
extending  sunset  date,  59  FR  243  (January  4. 1994). 
65  FERC  1 61.381  (December  23. 1993):  Order  No. 
497-F.  order  denying  rehearing  and  granting 
clarification.  59  FR  15336  (April  1.  1994).  66  FERC 
161.347  (March  24. 1994):  and  Order  No.  497-G. 
order  extending  sunset  date,  59  FR  32884  (June  27, 
1994).  ID  FERC  Stats,  ft  Regs.  1 30.996  (June  17. 
1994). 

2  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions.  Order  No.  566.  59  FR3i2885  ()une  27. 
1994).  lU  FERC  Stat*,  ft  Regs.  1 30,997  (June  17. 
1994);  Order  No.  566-A,  orrfer  on  rehearing.  59  FR 
52896  (October  20. 1994).  69  FERC  161.044 
(October  14,  1994);  Order  No.  S66-B.  order  on 
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Columbia  Gulf  states  that  it  is  revising 
its  standards  of  conduct  to  incorporate 
the  changes  required  by  Order  Nos.  566 
and  566-A.  The  modifications  are  also 
necessary  to  reflect  organizational 
changes  within  Columbia  Gulf  as  a 
result  of  implementing  Order  No.  636. 

Columbia  Gulf  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
offices  at  2603  Augusta.  Houston.  Texas; 
700  Thirteenth  Street.  N.W.,  Suite  900. 
Washington.  D.C;  and  have  been  mailed 
to  all  firm  customers  and  affected  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.  Washington, 
DC,  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  A{1  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  February  14. 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  ar^  on  file  with  the 
Commission  ar  i  are  available  for  public 
inspection. 
Lois  D.  Cashell 
Secretary: 
IFR  Doc.  9.5-266^  ^iled  2-2-95:  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  ER94-1 6 12-000) 

Destec  Power  Services,  Inc.;  Issuance 
of  Order 


January  27,  1995. 
On  August  31 
NoveinL'ir  23 


,  1994,  as  amended 

-  - "  '.  -^.  1994.  Destec  Power 

Services,  Inc.  (Destec)  submitted  for 
filing  a  rate  schedule  under  which 
Destec  will  engige  in  wholesale  electric 
power  and  energy  transactions  as  a 
marketer.  Destec  also  requested  waiver 
of  various  Comiitission  regulations.  In 
particular,  Dest^C  requested  that  the 
Commission  grajiit  blanket  approval 
under  18  CFR  P^rt  34  of  all  future 
issuances  of  sec|irities  and  assumptions 
of  liability  by  Distec. 


On  January  20 
the  Commission, 


1995,  by  direction  of 
,  the  Secretan,'  of  the 
Commission  issued  an  order  granting 
requests  for  blanket  approval  under  Part 
34,  subject  to  thd  [following: 


Tfheoring.  39  FR  657(17 
FERC  161.334  (Dece: 
docketed  sub  nom 
No.  94-1745  (Decemi^ 


(December  21.  1994):  69 
itper  14,  1994):  appeal 
oco.  Inc.  V.  FERC.  DC.  Cir. 
r]3.  1994). 


C)^( 


Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Destec  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Destec  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otheru'ise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Destec's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  21, 1995. 

Copies  of  the  full  te.xt  of  the  order  are 
available  fi-om  the  Commission's  Public 
Reference  Branch.  Room  3308,  941 
North  Capitol  Street,  NE..  Washington 
DC  20426.  '^       ' 

Linwood  .\.  Watson,  Jr., 

Acting  Secretary: 

IFR  Doc:.  9.5-2667  Filed  2-2-95:  8:45  am] 

BILLING  CODE  6717-01-M 


[Docket  No.  CP95-1 69-000] 

Wiiliams  Natural  Gas  Co.;  Request 
Under  Blanket  Authorization 

Januan,'  30. 1995. 

Take  notice  that  on  Januarv  20.  1995, 
Williams  Natural  Gas  Company  (WNG) 
P.O.  Box  3288.  Tulsa.  Oklahoma  74101, 
filed  in  Docket  No.  CP95-169-000  a 
request  pursuant  to  Section  157.205  of 
the  Commission's  Regulations  under  the 
Niitural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  install  bi-directional 
measurement  facilities  for  the  receipt 
and  delivery  of  transportation  gas  to 
Manchester  Pipeline  Corporation 
(Manchester),  in  Grant  County, 
Oklahoma,  under  WNG's  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 


the  Commission  and  open  te  public 
inspection. 

WNG  proposes  to  install  the  facilities 
to  dehver  gas  to  Manchester  to  fill  its 
storage  facility  and  to  receive  gas  fit)m 
the  storage  facility.  WNG  states  that  the 
annual  volume  is  estimated  to  be 
approximately  13.200.000  Dth  with  a 
peak  day  volume  of  80,000  Dth.  WNG 
states  further  that  the  total  volume 
would  not  exceed  the  total  volume 
currently  authorized.  The  total 
construction  cost,  it  is  said,  would  be 
reimbursed  by  Manchester. 

WNG  states  further  that  this  change  is 
not  prohibited  by  an  existing  tariff  and 
that  WNG  has  sufficient  capacity  to 
accomplish  the  deliveries  specified 
without  detriment  or  disadvantage  to 
WNG's  other  customers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
NaturalGas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawTi 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Scrretary: 
IFR  Doc.  95-2668  Filed  2-2-95;  8:45  am| 

BILLING  COOE  6717-01-M 


Office  of  Arms  Control  and 
Nonproliferation;  Proposed 
Subsequent  Arrangements 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160).  notice  is  hereby  given  of 
proposed  "subsequent  arrangements" 
under  the  Agreement  for  Cooperation 
between  the  Gove.-nment  of  the  United 
States  of  America  and  the  Government 
of  Canada  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Republic  of  Korea  concerning  Civil  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangements  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfers;  RTD/KO(CA)-3. 
for  the  transfer  from  Canada  to  the 
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Republic  of  Korea  of  3,127.4  grams  of 
uranium  containing  617.7  grams  of  the 
isotope  uranium-235  (19.75  percent 
enrichment)  for  use  as  fuel  in  the  KMRR 
research  reactor.  RTD/K0(CA)-4.  for  the 
transfer  from  Canada  to  the  Republic  of 
Korea  of  51,955.2  grams  of  uranium 
containing  10,250.8  grams  of  the  isotope 
uranium-235  (19.73  percent 
enrichment)  for  use  as  fuel  in  the  KMRR 
research  reactor. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  these 
subsequent  arrangements  will  not  be 
inimical  to  the  common  defense  and 
security. 

These  subsequent  arrangements  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  pubhcation  of  this 
notice. 

Issued  in  Washington.  D.C.  on  lanuary  27, 
1995. 

Edward  T.  Fei, 

Acting  Director,  International  and  Regional 
Security  Division.  Office  of  Arms  Control  and 
Nonprolifera  tion . 
[FR  Doc.  95-2716  Filed  2-2-95;  8:45  am) 

BILUNO  COOE  MS0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-4719-9] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  January  2,  1995  through 
January  6,  1995  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10.  1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-AFS-E65047-MS,  Rating 
ECl.  G.  F.  Erambert  and  Black  Creek 
Seed  Orchards  Pest  Management  Plan. 
Implementation,  Southern  Region. 
National  Forests  in  Mississippi.  Forrest 
and  Perry  Counties,  MS. 

Summary.  EPA  expressed 
environmental  concerns  regarding  the 
impact  of  pesticides  and  recommended 
that  mitigation  measures  and  pest 
damage  thresholds  be  carefully 
followed. 


Final  EISs 

ERP  No.  F-USN-E11031-NC.  Camp 
Lejeune  Marine  Corps  Base,  Disposal  of 
Non-Hazardous  Solid  Waste  Project, 
Implementation,  COE  Section  404  and 
NPDES  Permits.  Onslow  County.  NC. 

Summary.  EPA  had  no  objections  to 
the  proposed  action. 

Dated:  January  30, 1995. 
William  D.  Dickerson, 

Director,  Federal  Agency  Liaison  Division. 

Office  of  Federal  Activities. 

IFR  Doc.  95-2685  Filed  2-2-95;  8:45  ami 

BILLING  CODE  6560-S<M) 


[ER-FRL-4719-«1 

Environmental  Impact  Statements; 
Availability 

Responsible:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  January  23, 
1995  Through  January  27, 1995 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  950025,  Draft  EIS,  AFS,  UT.  Jacob/ 
Swale  Vegetation  Management  Project, 
Implementation,  Dixie  National  Forest, 
Escalante  Ranger  District,  Garfield  County, 
UT.  Due:  March  20, 1995.  Contact:  Kevin 
R.  Schulkosk'i  (601)  826-5400. 

EIS  No.  950026,  Draft  EIS.  AFS,  MT,  Wagner- 
Atlanta  Vegetation  Treatment  Project, 
Implementation,  Helena  National  Forest. 
Townsend  Ranger  District.  Meagher 
County.  MT.  Due:  March  20. 1995,  Contact: 
George  Weldon  (406)  266-3425. 

EIS  No.  950027.  Final  EIS.  FHW,  NC.  US  421 
Highway  Improvements,  East  of  Secondary 
Road  2433  to  West  of  1-77.  Funding  and 
Possible  COE  404  Pennit.  Wilkes  and 
Yadkin  Counties.  NC.  Due:  March  06. 1995. 
Contact:  Nicholas  L  Graf  (919)  856-^346. 

EIS  No.  950028.  Final  EIS,  FHW,  OR.  New 
Eugene  Trunsfer  Station.  Site  Selection  and 
Construction.  Funding,  McDonald  Site  or 
IHOP  Site,  Lane  County,  OR,  Due:  March 
06. 1995,  Contact:  Terry  L.  Ebersole  (206) 
220-7954. 

EIS  No.  950029,  Draft  SUPPLEMENT,  AFS, 
WA,  East  Curlew  Creek  Analysis  Area, 
Harvesting  Timber  and  Road  Construction, 
Updated  Information.  Portion  of  Profanity 
Roadless  Area.  Colville  National  Forest, 
Republic  Ranger  District,  Ferry  County, 
WA.  Due:  March  20. 1995.  Contact:  Patricia 
Egan  (509)  775-3305. 

EIS  No.  950030.  Draft  EIS.  AFS.  OR.  Sandy 
River  Delta  Plan.  Implementation.  Special 
Management  Area  (S.MA).  Columbia  River 
Gorge  National  Scenic  Area  (NSA).  Several 
Permits  for  Approval.  US  Coast  Guard 
Bridge  Permit  and  COE  Section  404  Permit. 
rv:i.''nomah  County.  OR.  Due:  March  20. 
1995.  Cci'«act:  Virginia  Kelly  (503)  386- 
2333. 

EIS  No.  950031.  Draft  EIS.  USN.  CA.  Long 
Beach  Naval  Hospital  Disposal  and  Reuse. 
NPDES  Permit.  City  Long  Beach,  CA,  Duo: 


March  20, 1995,  Contact:  Jo  Ellen 
Anderson  (619)  532-3912. 

EIS  No.  950032,  Final  EIS,  IBR,  UT.  Narrows 
Multi-Purpose  Water  Development  Project. 
Construction  and  Operation,  Funding, 
Gooseberry  Creek,  Manti-La  Sal  National 
Forest.  Sanpete  County.  UT.  Due:  March 
06.  1995,  Contact:  Ron  Willhite  (303)  236- 
9336. 

EIS  No.  950033,  Final  EIS,  FHW,  MN,  1-35 
W/Washington  Avenue  South  in 
Minneapolis  to  I-35E  in  Burnsville 
Improvements,  Construction  and 
Reconstruction,  Funding.  COE  Section  404 
and  10  Permits,  U.S.  CGD  Permit,  Cities  of 
Minneapolis  and  Burnsville,  Hennepin  and 
Dakota  Counties.  MN,  Due:  March  06, 
1995,  Contact:  Stephen  Bahler  (612)  290- 
3259. 

EIS  No.  950034,  Draft  EIS,  AFS,  AZ,  Carlotta 
Open-Pit  Copper  Mine  Project, 
Construction  and  Operation,  Plan  of 
Operations  and  COE  Section  404  Permit, 
Tonto  National  Forest,  Gila  and  Pinal 
Counties.  AZ,  Due:  March  27,  1995, 
Contact:  Paul  M.  Stewart  (602)  225-5200. 

Amended  Notices 

EIS  No.  940525,  Draft  EIS,  DOD,  HI,  Kauai 
Acoustic  Thermometry  of  Ocean  Climate 
(ATOC)  Project  and  Marine  Mammal 
Research  Program  (MMRP),  Funding, 
Marine  Manual  Research  Permit  and  COE 
Section  10  Permit  Issuance,  Kauai,  HI.  Due: 
March  09, 1995,  Contact:  Marilyn  Cox 
(619)  534-3860.  Published  FR  16-95— 
Review  period  extended. 

Dated:  January  31, 1995. 
William  D.  Dickerson, 

Director.  Federal  Agency  Liaison  Division, 

Officeof  Federal  Activities. 

(FR  Doc.  95-2686  Filed  2-2-95:  8:45  am) 

BILLINQ  COOE  »560-50-U 


[FRL-5150-5] 

interagency  Working  Group  on 
Environmental  Justice;  Notification  of 
Availability  of  Federal  Agency 
Environmental  Justice  Strategies  for 
Comment 

Executive  Order  12898.  "Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and  , 
Low-income  Populations"  (February  11, 
1994)  requires  Federal  agencies  to 
develop  Environmental  Justice  strategies 
for  CEirrying  out  the  requirements  of  the 
Executive  Order.  The  Order  also  permits 
public  input  "relating  to  the 
incorporation  of  environmental  justice 
principles  into  Federal  agency  programs 
or  policies." 

As  part  of  its  effort  to  seek  public 
input,  the  Interagency  Working  Group 
will  make  available  to  the  public,  the 
drafts  of  the  Federal  agency  strategies. 
The  following  draft  strategies  are 
available  for  distribution  at  this  time: 
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Publication  No.  and  Agency  or 
Department        j 

200-I>-95-900-^Agriculture     • 
200-D-95-901— Defense 
200-I>-95-902— Energy 
200-D-95-O01— Environmental 

Protection  Agency 
200-D-95-903^Health.  Human 

Services 
200-D-95-904— Housing  and  Urban 

Development 
200-D-95-905~Interior 
200-D-95-906~Justice 
200-D-95-907— Nuclear  Regulatory 
Commission 

These  strategies  may  be  obtained,  free 
of  charge,  by  contacting:  The  National 
Center  for  Environmental  Publications 
and  Information,  P.O.  Box  42419, 
Cincinnati,  Ohio  45202;  Phone:  513/ 
489-8190:  FAX:  513/489-8695  (Please 
include  publication  number). 

The  following  draft  strategies  should 
be  available  shortly:  for  information 
about  their  availability  please  contact: 
Department  of  Commerce — Paul  Taggart 
(202)  482-4115:  Department  of  Labor- 
Stephen  Mallinger  (202)  219-7031: 
Department  of  Transportation— Antonio 
Califa  (202)  366-4640;  and  National 
Aeronautics  and  Space 
Administration— Robert  Hammond 
(202)  358-0230. 

Commenrs— Send  any  comments  on 
the  strategies  to  the  appropriate  agency 
contact  hsted  below  by  March  1.  1995. 

Agency  of  Department.  Contact,  and  Fax 
Agriculture— Vebna  Charles-Shannon. 
Office  of  Civil  Rights  Enforcement,  14 
and  Independence  Ave.,  SW.,  Room 
39A,  Washington,  DC  20250,  (202) 
205-2891 
Defense— Len  Rieheson,  Environmental 
Security,  3000  Defense  Pentagon, 
Washington,  DC  20301-3000,  (703) 
604-5396 
Energy— Georgia  Johnson,  Room  581 10, 
Dept.  of  Energy.  Washington,  DC 
20585,  (202)  586-3075 
Environmental  Protection  Agency- 
Clarice  Gaylord,  Office  of 
Environmental  Justice.  3103.  401  M 
St.,  SW.,  Washington.  DC,  20460, 
(202)  260-0852 
Health  and  Human  Services— DHHS 
Environmental  justice  Strategic  Plan, 
c/o  Office  of  Minority  Health 
Resource  Center.  P.O.  Box  37337, 
Washington,  DC  20013-7337,  (301) 
589-0884 
Housing  and  Urban  Development- 
Richard  Broun,  Dept.  of  HUD,  Room 
7240,  451  7th  St,  SW.,  Washington, 
DC  20410,  (202)  708-3363 
Interior— Robert  Faithhil,  Office  of 
Environmental  Policy  and 
Compliance,  Deprt.  of  Interior  MS 
2340, 1849  C  Street,  NW.. 


Washington,  DC  20240,  (202)  208- 
6970 

Justice— Cathy  Sheafor,  Director  of 
Environmental  Justice,  DOJ,  Office  of 
the  Associate  Attorney  General,  Room 
5214, 10th  and  Constitution.  NW., 
Washington,  DC  20530.  (202)  307- 
3904 

Nuclear  Regulatory  Commission— Maria 
Lopez-Otin,  NRC,  Federal  Liaison, 
Office  of  State  Programs,  Washington 
DC  20555.  (301)  504-3502 


Federal  Communications  Conunission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  95-2677  Filed  2-2-95;  8:45  am) 

BILLINQ  COOE  *712-01-M 


Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 


Dated:  January  31, 1995. 
Jonathan  Z.  Cannon, 

Assistant  Administrator  for  Administration 
and  Resources  Management. 

IFR  Doc.  95-2845  Filed  2-2-95;  8:45  am) 

BILLING  CODE  UeO-eO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

January  25, 1995. 

The  Federal  Communications  (FCC) 
has  received  Office  of  Management  and 
Budget  (0MB)  approval  for  the 
following  public  information  collection 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980,  Pub.  L.  96-511.  For  huther 
information  contact  Shoko  B.  Hair, 
Federal  Communications  Commission 
(202)418-1379. 

Federal  Communications  Commission 

OXfB  Control  No.:  3060-0620. 

Title:  Universal  Service  Fund  Data 
Request. 

Expiration  Date:  10/31/95. 

Estimated  Annual  Burden:  125,193 
total  annual  hours;  87  hours  per 
response. 

Description:  The  Federal 
Communications  Commission  has 
issued  a  Notice  of  Inquiry  to  evaluate 
various  means  of  providing  financial 
assistance  to  support  telephone  service 
in  areas  with  high  costs  of  service.  The 
Universal  Service  Fund  Data  Request 
will  give  the  Commission,  State 
regulatory  agencies,  local  exchange 
carriers  (LECs),  and  interexchajige 
carriers,  and  other  interested  parties,  the 
ability  to  compare  the  effects  of  various 
assistance  mechanisms  on  the 
telecommunications  industry  as  a 
whole,  as  well  as  on  an  individual  LECs. 
The  importance  of  the  Universal  Service 
Fund  goals  and  the  substantial  amount 
of  money  involved  require  thorough 
analysis  of  those  financial  effects  and 
their  implications,  if  any,  for 
reasonably-priced  local  telephone 
service.  The  respondents  consist  of 
approximately  1439  LECs. 


January  26. 1995. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507J. 

Copies  of  this  submission  may  be 
;    purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Sireet.  NW,  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
418-0214.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  Room  10214 
NEOB,  Washington,  DC  20503.  (202) 
395-3561. 

OMB  Number:  3060-0536. 

Title:  Rules  and  Requirements  for 
Telecommunications  Relay  Services 
(TRS)  Interstate  Cost  Recovery. 

Fom  Number:  FCC  Form  431. 

Action:  Revision  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Response:  Annually  and 
on  occasion  reporting  requirements 

Estimated  Annual  Burden:  5,000 
responses,  9.266  hours  average  burden 
per  response,  46,330  hours  total  annual 
burden. 

Needs  and  Uses:  The  Americans  with 
Disabilities  Act  of  1990  (ADA)  was 
enacted  with  the  purpose  of  providing 
a  clear  and  comprehensive  national 
mandate  to  end  discrimination  against 
individuals  with  disabilities  and  to 
bring  persons  with  disabilities  into  the 
economic  and  social  mainstream  of 
American  life;  to  provide  enforceable 
standards  addressing  discrimination 
against  individuals  with  disabilities, 
and  to  ensure  that  the  Federal 
government  plays  a  central  role  in 
enforcing  these  standards  on  behalf  of 
individuals  with  disabilities.  On 
February  19,  1993.  the  Commission 
adopted  an  Order  on  Reconsideration, 
Second  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking  in  this   - 
proceeding  (hereinafter  referred  to  as 
TRS  II).  In  TRS  II,  the  Commission 
adopted  a  shared-funding  mechanism  to 
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implement  interstate  TRS  cost  recovery 
pursuant  to  Title  IV  of  the  ADA,  and 
sought  further  comments  on  its 
proposed  rules  and  requirements 
outlining  the  specihcs  of  the  shared- 
funding  cost  recovery  plan.  See  47  CFR 
64.604(c)(4)  (iii).  Piu^uant  to  Section 
64.604(c)(4)(iii)(A),  every  carrier 
providing  interstate  telecommunications 
services  must  contribute  to  the  TRS 
Fund  on  the  basis  of  its  relative  share  of 
gross  interstate  revenues.  The  types  of 
interstate  services  for  which 
contributions  must  be  made  include,  but 
are  not  limited  to,  cellular  telephone 
and  paging,  mobile  radio,  operator 
services,  personal  communication 
service  (PCS),  interstate  access, 
alternative  access  and  special  access, 
packet-switched.  WATS,  800.  900, 
message  telephone  service,  interstate 
private  line,  telex,  telegraph,  video, 
satellite,  international,  interstate 
intraLATA  and  resale  services.  The  FCC 
Form  431  has  been  revised  to  include 
PCS  and  mobile  services.  Also,  where 
two  carriers  have  merged  during  the 
year,  the  successor  company  should 
report  total  revenues  for  the  year  for 
both  the  predecessor  and  successor 
operations.  However,  the  two  carriers 
would  continue  to  report  separately  if 
each  maintained  separate  corporate 
identities  and  continued  to  operate. 
Additionally,  the  calculation  of 
contribution  rate  changed  for  the  1995 
filing  year. 

Federal  Communications  Ck)mmission. 

William  F.  Caton, 

Acting  Secretary. 

(PR  Doc.  95-2679  Filed  2-2-93;  8;45  am) 

BtLUNO  CODE  6712-01-F 

[Gen  Docket  No.  88-476;  OA  94-1329] 

Private  Land  Mobile  Radio  Services; 
New  York  Metropolitan  Area  Public 
Safety  Plan  Amendment 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Acting  Chief.  Land 
Mobile  and  Microwave  Division  and  the 
Acting  Chief,  Spectrum  Engineering 
Division  released  an  Order  amending 
the  Public  Safety  Radio  Plan  for  the 
New  York  Metropolitan  Area  (Region  8). 
As  a  result  of  accepting  the  amendment 
for  the  Plan  for  Region  8.  the  interests 
of  the  ehgible  entities  within  the  region 
will  be  furthered. 
EFFECTIVE  DATE:  December  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Woclford.  Private  Radio  Bureau. 
Policy  and  Planning  Branch.  (202)  418- 
0620. 


Federal  Communications  Commission. 

Rosalind  K.  Allen, 

Acting  Chief,  Land  Mobile  and  Microwave 
Division. 

IFR  Doc.95-2678  Filed  2-2-95;  8:45  am) 

BILUNO  COOE  t712-01-F 


FEDERAL  RESERVE  SYSTEM 

ESB  Bancorp,  Inc.,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
28.  1995. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr..  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261: 

1.  ESB  Bancorp.  Inc.,  Enfield.  North 
Carolina;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Enfield  Savings 
Bank,  Inc..  SSB,  Enfield.  North  Carolina. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

1 .  Hibemia  Corporation,  New 
Orleans,  Louisiana;  to  merge  with 
Progressive  Bancorporation,  Inc.. 
Houma,  Louisiana,  and  thereby 
indirectly  acquire  Progressive  Bank  & 
Trust  Company,  Houma,  Louisiana. 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  30.  1995. 
Jennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-2675  Filed  2-2-95;  8:45  am) 

BILUNG  COOE  U10-01-F 

Regions  Financial  Corporation; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  appfied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  he 
accompanied  by  a  statement  of  llie 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  2 1 . 
1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Regions  Financial  Corporation, 
Birmingham,  Alabama;  to  acquire 
Fidelity  Federal  Savings  Bank.  Dalton. 
Georgia,  and  thereby  engage  in  the 


operation  of  a  federal  savings  bank, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y.  The  proposed  activity  will 
be  conducted  throughout  the  State  of 
Georgia. 

Board  of  Govemors  of  the  Federal  Reserve 
System,  January  30.  1995. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  95-2676  Filed  2-2-95;  8:45  am] 

BILLING  CODE  621(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  95G-0009] 

American  Dairy  Products  Institute; 
Filing  of  Petition  for  Affirmation  of 
GRAS  Status 

AGENCY:  Food  £Qd  Drug  Administration 
HHS.  1  o    ^ 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  American  Dairy  Products 
Institute  has  filf  d  a  petition  (GRASP 
1G0371).  proposing  to  affirm  that  whey 
protein  isolate  gnd  dair>'  product  solids 
are  generally  recognized  as  safe  (GRAS) 
as  direct  humaij  food  ingredients  and  to 
broaden  the  spepifications  for  reduced 
lactose  whey,  rdduced  minerals  whey, 
and  whey  protein  concentrate. 

DATES:  Written  i:pmmcnts  by  April  4 
1995. 

ADDRESSES:  Subniit  written  comments 
to  the  Dockets  Management  Branch 
{HFA-305),  Food  and  Drug 
Administration,  cm.  1-23.  12420 
Pai-klawn  Dr.,  R^ckville.  MD  20857. 
rOR  FURTHER  INFORMATION  CONTACT: 
Rudolph  Hairis.  Center  for  Food  Safety 
ai^id  Applied  Nutrition  (HFS-207),  Food 
and  Drug  Admirjiistration.  200  C  St.  SW., 
Washington.  DC  20204,  202-418-3090. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Fedeibi  Food,  Djjug,  and  Cosmetic  Act 
(sees.  201(s)  and409(b)(5)  (21  U.S.C. 
321(s)  and  348(b)|5))  and  the  regulations 
for  affirmation  of  GRAS  status  in 
§  170  35  (21  CFRl  1 70.35),  notice  is  given 
that  the  American  Dairy  Products 
Institute,  130  North  Franklin  St., 
Chicago.  IL..  (c/o.  Keller  and  Heckman. 
Washington,  DC)ihas  filed  a  petition 
{GRASP  1G0371).  proposing  that  whey 
protein  isolate  and  dairy  product  solids 
be  affirmed  as  GRAS  for  use  as  direct 
human  food  ingredients,  and  to  broaden 
the  specifications  for  reduced  lactose 
whey,  reduced  minerals  whey,  and 
whey  protein  concentrate. 


The  petition  has  been  placed  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  §§  170.30  (21 
CFR  170.30)  and  170.35  is  filed  by  die 
agency.  There  is  no  prefiling  review  of 
the  adequacy  of  data  to  support  a  GRAS 
conclusion.  Thus,  the  filing  of  a  petition 
for  GRAS  affirmation  should  not  be 
interpreted  as  a  preliminary  indication 
of  suitability  for  GRAS  affirmation. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

hiterested  persons  may.  on  or  before 
April  4.  1995.  review  the  petition  and 
file  oomments  with  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  should  be 
filed  and  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
should  include  any  available     ' 
information  that  would  be  helpful  in 
determining  whether  the  substance  is. 
or  is  not,  GRAS  for  the  proposed  use.  In 
addition,  consistent  with  the  regulations 
promulgated  under  the  National 
Environmental  Policy  Act  (40  CFR 
1501.4(b)).  the  agency  encourages  pubhc 
participation  by  review  of  and  comment 
on  the  environmental  assessment 
submitted  with  the  petition  that  is  the 
subject  of  this  notice.  A  copy  of  the 
petition  (including  the  environmental 
assessment)  and  received  comments 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Daled:  January  26.  1995. 
Alan  M.  Rulis, 

Acting  Director.  Office  ofPrewcrket 
Approval.  Center  for  Food  Scfftyand  Applied 
Sutrition. 

IFR  Doc.  95-2629  Filed  2-2-95;  8:45  am) 
BILLING  CODE  416(M>1-F 


[Docket  No.  95D-O004] 

Vaginal  Contraceptive  Drug  Products; 
Guidance  on  Content  of  New  Drug 
Applications;  Availability 

AGENCY:  Food  and  Drug  Administration 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 


availability  of  a  guidance  document  for 
manufacturers  of  vaginal  contraceptive 
drug  products  entitled.  "Guidance  for 
Development  of  Vaginal  Contraceptive 
Drugs."  This  guidance  document  is 
intended  to  facilitate  the  development 
of  data  in  support  of  new  drug 
applications  (NDA's).  which  FDA  has 
proposed  to  require  for  all  over-the- 
counter  (OTC)  vaginal  contraceptives. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  document 
entitled  "Guidance  for  Development  of 
Vaginal  Contraceptive  Drugs"  to  the 
Division  of  Metabolism  and  Endocrine 
Drug  Products  (HFD-510),  Center  for 
Drug  Evaluation  and  Research.  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  Requests 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Send  two 
self-addressed  adhesive  labels  to  assist 
that  office  in  processing  your  requests. 
The  guidance  document  is  available  for 
public  examination  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  1-23. 
12420  Parklawn  Dr..  Rockville.  MD 
20857.  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Stockbridge,  Center  for  Drug  Evaluation 
and  Research  (HFD-510).  Food  and 
Drug  Administration.  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443- 
3520. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a 
guidance  document  entitled  "Guidance 
for  Development  of  Vaginal 
Contraceptive  Drugs"  on  content  of 
ND.A's  for  manufacturers  of  vaginal 
contraceptive  drug  products.  As  part  of 
FDA's  ongoing  review  of  OTC  drug 
products,  the  agency  is  publishing 
elsewhere  in  this  issue  of  the  Federal 
Register  a  proposed  rule  that  addresses 
OTC  vaginal  contraceptive  drug 
products.  The  preamble  to  diat 
proposed  rule  sets  forth  FDA's 
determination  that  the  effectiveness  of 
OTC  vagina]  contraceptives  is  highly 
variable  and  is  dependent  oh  final 
formulation.  Because  in  vitro  testing 
does  not  adequately  predict  the 
effectiveness  of  these  products.  FDA  is 
proposing  to  call  for  the  submission  of 
product-specific  marketing  applications 
for  vaginal  contraceptives,  including  • 
effectiveness  data  obtained  from  clinical 
studies  of  the  products  in  their  final 
formulations. 

The  guidance  document  is  intended 
to  assist  manufacturers  in  the 
preparation  of  NDA's  for  vaginal 
contraceptive  drug  products.  It 
describes  the  chemistry,  pharmacology. 
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biopharmaceutic,  and  clinical 
information  required  in  support  of  these 
r.ppiications  for  vaginal  contraceptive 
drug  products. 

Like  other  guidance  issued  by  FDA, 
this  document  states  practices  or 
procedures  that  may  be  u.seful,  but  are 
not  legal  requirements.  Such  guidance 
represents  the  agency's  position  at  the 
time  of  issuance.  A  person  may  follow 
the  guidance  or  may  choose  to  follow 
alternate  practices  or  procedures.  If  a 
person  chooses  to  use  alternate  practices 
or  procedures,  that  person  may  wish  to 
discuss  the  matter  further  with  the 
agency  to  prevent  an  expenditure  of 
money  and  effort  on  activities  that  may 
later  be  determined  to  be  unacceptable 
to  FDA. 

A  guidance  such  as  this  does  not  bind 
FDA,  and  it  does  not  create  or  confer 
any  rights,  privileges,  or  benefits  for  or 
on  any  person.  When  a  guidance  states 
a  requirement  imposed  by  statute  or 
regulation,  however,  the  requirement  is 
law.  and  its  force  and  effect  are  not 
changed  in  any  way  by  virtue  of 
inclusion  in  the  guideline. 

Dated:  January  13. 1995. 
WiUiam  K.  Hubbard. 
Interim  Deputy  Commissioner  for  Policy. 
|FR  Doc.  95-2630  Filed  2-2-95;  8:45  ami 

HLUNG  CODE  416O-01-F 


Health  Care  Financing  Administration 

Public  Information  Cctlection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (0M6)  for 
Clearance 

agency:  Health  Care  Financing 
Administration,  HHS. 

The  Health  Care  Financing 
Administration  (HCFAj,  Department  of 
Health  and  Human  Serv  ices,  has 
submitted  to  OMB  the  following 
proposals  for  the  coii  jUion  of 
information  in  compliance  wiiJi  the 
Papt-rwoik  Reduction  Act  (Public  Law 
96-511). 

1.  Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection;  Type  of 
Review  Requeittd:  Regular  submission; 
Title  of  Infomiation  Collection: 
Medicaid  Eligibility  Quality  Control 
(MEQC)  Statistical  Tables;  Form  No.: 
HCFA-302-309;  Use:  The  MEQC 
statistical  tables  yield  information 
concerning  Medicaid  eligibility 
payment  error  rates,  which  enable  the 
HCFA  to  identi  fy  patterns  that  can  lead 
to  the  misspending  of  Medicaid  dollars; 
Respondents:  State  or  local 
governments;  Obligation  to  Respond: 
Required  to  obtain  or  retain  benefit; 
Number  of  Respondents:  54;  Total 


Annual  Responses:  108;  Total  Annual 
Hours  Requested:  175.5. 

2.  Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection;  Type  of 
Rexiew  Requested:  Regular  submission; 
Title  of  Information  Collection: 
Transmittal  and  Notice  of  Approval  of 
State  Plan  Material;  Form  No.:  HCFA- 
179;  Use:  The  HCFA-179  is  used  by 
State  agencies  to  transmit  State  plan 
material  to  HCFA  for  approval  prior  to 
amending  their  State  plans; 
Respondents:  State  or  local 
govermnents;  Obligation  to  Respond: 
Required  to  obtain  or  retain  benefit; 
Number  of  Respondents:  57;  Total 
Annual  Responses:  22;  Total  Annual 
Hours  Requested:  1254. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch.  Attention:  Allison  Eydt.  New 
Executive  Office  Building.  Room  10235. 
Washington,  D.C.  20503. 

Dated:  January  26. 1995. 
Kathleen  B.  Larson, 

Director,  ManageiTierJ  Planning  and  Analysis 
Staff,  Office  of  Financial  and  Human 
Resources.  Health  Care  Financing 
Administration. 

[PR  Doc.  95-2636  Filed  2-2-95:  8:45  am) 
BILUNG  CO0£  4120-0:^P 


Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
Clearance 

AGENCY:  Health  Care  Financing 
Aujninistration.  HHS. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services  (HHS).  has 
submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Public  Law 
96-511). 

1.  Type  of  Information  Collection: 
New;  Type  of  Review  Requested: 
Regular  Submission;  Title  of 
Information  Collection:  Ciilena  for 
Medicare  Coverage  of  Lung  Transplants; 
Form  No.:  HCFA-R-170;  Use:  Medicare 
participating  hospitals  must  file  an 
application  to  be  approved  for  coverage 
and  payment  of  lung  transplants 
performed  on  Medicare  beneficiaries; 
Respondents:  Business  or  other  for 
profit:  Total  Annual  Responses:  15; 


Number  of  Respondents:  15;  Total 
Annual  Hours  Requested:  1.800. 

2.  Type  of  Information  Collection: 
New;  Type  of  Review  Requested: 
Regular  Submission;  Title  of 
Information  Collection:  Evaluation  of 
the  Drug  Use  Review  Demonstrations 
Projects;  Form  No.:  HCFA-R-171;  L'se: 
The  Omnibus  Budget  Reconciliation  Act 
of  1990  mandated  drug  utilization 
review  demonstration  projects  to  test 
the  cost-effectiveness  of  both  on-line 
prospective  drug  utilization  review  and 
payment  to  pharmacists  for  cognitive 
services.  The  survey  will  determine  the 
attitudes,  perceptions,  and  behavior  of 
pharmacists  relative  to  the  two  services 
mentioned.  The  survey  is  necessary  to 
evaluate  complex  behavorial 
interactions;  Respondents:  Business  or 
ether  for  profit;  Total  Annual 
Responses:  670  (owner/manager)  and 
1,710  (pharmacist);  Number  of 
Respondents:  670  (owner/manager)  and 
1.710  (pharmacist);  Total  Annual  Hours 
Requested:  55.61  (owner/manager)  and 
342.0  (pharmacist). 

3.  Type  of  Information  Collection: 
New;  Type  of  Review  Requested: 
Regular  Submission;  Title  of 
Information  Collection:  Evaluation  of 
the  Community  Supported  Living 
Arrangements  Program  (CSLA);  Form 
No.:  HCFA-R-172;  Use:  This  survey 
will  collect  data  on  a  sample  of  240 
persons  receiving  Medicaid  CSLA 
services  and  about  the  agencies  and 
individuals  providing  those  services  to 
them,  in  order  to  describe  the  nature, 
adequacy,  cost,  and  quality  of  CSLA 
services,  and  the  extent  to  which  these 
contribute  to  community  inclusion, 
desired  lifestyles,  health  and  safety,  self- 
determination,  and  choice; 
Respondents:  Business  or  other  for 
profit;  Total  Annual  Responses:  720; 
Number  of  Respondents:  240:  Total 
Annual  Hours  Requested:  560. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch.  Attention:  Allison  Eydt.  New 
Executive  Office  Building,  Room  10235. 
Washington,  D.C.  20503 


/ 
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Dated:  January  26. 1995. 
Kathleen  B.  Larson. 

Director.  Management  Planning  and  Analysis 

Staff.  Office  of  Financial  and  Human 

Resources.  Health  Care  Financing 

Administration. 

(FR  Doc.  95-2724  Filed  2-2-95:  8:45  am] 

BiLUNG  CODE  412f-03-P 


Health  Resources  and  Services 
Administration 

Correction  for  Program  Announcement 
and  Proposed  Review  Criteria  for 
Grants  for  Geriatric  Education  Centers 
for  Fiscal  Year  1995 

The  Health  Resources  and  Services 
Administration  (HRSA)  announced,  in 
the  Federal  Register  on  January  9. 1995 
qt  60  FR  2396,  that  applications  are 
being  accepted  for  fiscal  year  (FY)  1995 
Grants  for  Geriatric  Education  Centers 
funded  under  the  authority  of  section 
/77(a)  of  the  Public  Health  Service  Act, 
IS  amended  by  the  Health  Professions 
Zducation  Extension  Amendm.ents  of 
1992,  Pub.  L.  102-408.  This 
announcement  also  proposed  two 
additional  review  criteria.  Following  is 
information  regarding  where  to  send 
public  comments  on  the  review  criteria. 
This  information  was  inadvertently 
omitted  from  the  original  notice. 

Interested  persons  are  invited  to 
comment  on  the  proposed  review 
criteria.  The  comment  period  is  30  days. 
All  comments  received  on  or  before 
March  6, 1995  will  be  considered  before 
the  final  review  criteria  are  established. 
Written  comments  should  be  addressed 
to:  Neil  Sampson,  Director.  Division  of 
Associated.  Dental,  and  Public  Health 
Professions.  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration.  Parklawn 
Building,  Room  8-101,  5600  Fishers 
Lane,  Rockville,  Maryland  20857 
All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Associated, 
Dental,  and  Public  Health  Professions, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5:00  p.m. 

Dated:  January  g7,  199.5. 
Giro  V.  Sumaya, 
Administrator 
|FR  Doc.  95-2626 
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Maternal  and  Child  Health  Services; 
Federal  Set-Aside  Program;  Research 
and  Training  Grants 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA).  PHS. 
ACTION:  Notice  of  availability  of  hinds. 


SUMMARY:  The  Maternal  and  Child 
Health  Bureau  (MCHB).  HRSA. 
annoimces  that  fiscal  year  (FY)  1995 
funds  are  available  for  Maternal  and 
Child  Health  (MCH)  Special  Projects  of 
Regional  and  National  Significance 
(SPRANS)  research  and  training  grants. 
Awards  will  be  made  under  the  program 
authority  of  section  502(a)  of  the  Social 
Security  Act.  the  MCH  Federal  Set- 
Aside  Program.  MCH  research  and 
training  grants  improve  the  health  status 
of  mothers  and  children  through: 
development  and  dissemination  of  new 
knowledge;  demonstration  of  new  or 
improved  ways  of  delivering  care  or 
otherwise  enhancing  Title  V  program 
capacity  to  provide  or  assure  provision 
of  appropriate  services;  and  preparation 
of  personnel  in  MCH-relevant 
specialties.  Grants  for  SPRANS  genetic 
services  and  special  MCH  improvement 
projects  (MCHIP).  which  contribute  to 
the  health  of  mothers,  children,  and 
children  with  special  health  care  needs 
(CSHCN),  are  being  announced  in  a 
separate  notice.  No  new  SPRANS 
hemophilia  program  grants  will  be 
funded  in  FY  1995. 

Of  the  approximately  S7.3  million 
available  for  SPRANS  research  and 
$35.6  million  for  training  in  FY  1995, 
about  $1.0  million  will  be  available  to 
support  approximately  8  new  and 
competing  continuation  MCH  research 
projects  and  about  $19.5  million  will  be 
available  for  47  new  and  competing 
training  projects.  About  $6.5  million 
will  be  used  to  support  continuation  of 
existing  MCH  research  and  $16.3 
million  will  support  continuation  of 
existing  training.  The  actual  amounts 
available  for  awards  and  their  allocation 
may  vary  depending  on  unanticipated 
program  requirements  and  ihe  voliune 
and  quality  of  applications.  Awards  are 
made  for  grant  periods  which  generally 
run  from  1  up  to  5  years  in  duration. 
Funds  for  research  and  training  grants 
under  the  MCH  Federal  Set-Aside 
Program  are  appropriated  by  Public  Law 
103-333.  A  revised  regulation 
implementing  the  Federal  Set-Aside 
Program  (42  CFR  part  51a)  was 


pubUshed  in  the  July  19. 1994.  issue  of 
the  Federal  Register  at  59  FR  36703. 

The  Pubhc  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  MCH  Block  Grant 
Federal  Set-Aside  Program  addresses 
issues  related  to  the  Healthy  People 
2000  objectives  of  improving  maternal, 
infant,  child  and  adolescent  health  and 
developing  service  systems  for  children 
with  special  health  care  needs.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report:  Stock  No. 
017-001-00474-0)  or  Healthy  People 
2000  (Summary  Report:  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office 
Washington.  DC  20402-9325 
(telephone:  202  783-3238). 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

ADDRESS:  Grant  applications  for  MCH 
research  and  training  grants  must  be 
obtained  from  and  submitted  to:  Chief. 
Grants  Management  Branch.  Office  of 
Program  Support.  Maternal  and  Child 
Health  Bureau.  Health  Resources  and 
Services  Administration.  Room  18-12. 
Parklavm  Building.  5600  Fishers  Lane. 
Rockville,  Maryland  20857,  (301)  443- 
1440.  Applicants  for  research  projects 
will  use  Form  PHS  398,  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  control  number  0925- 
0001.  Applicants  for  training  projects 
will  use  Form  PHS  6025-1,  approved  by 
OMB  under  control  number  0915-0060. 
Requests  should  specify  the  category  or 
categories  of  activities  for  which  an 
application  is  requested  so  that  the 
appropriate  forms,  information  and 
materials  may  be  provided. 

DATES:  Potential  applicants  are  invited 
to  request  application  packages  for  the 
particular  program  category  in  which 
they  are  interested,  and  to  submit  their 
applications  for  funding  consideration. 
Deadlines  for  receipt  of  applications 
differ  for  the  several  categories  of  grants. 
These  deadlines  are  as  follows: 
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MCH  Federal  Set-Aside  COMPErmvE  Research  and  Training  Grants  Anticipated  Deadune,  Award,  Funding, 

AND  Project  Period  Information,  by  Category;  FY  1995 


Category 

Application  deadbne 

Estimated 

number  of 

awards 

Estimated  amounts 
avaitat}le 

Project  period 

Grants  in  ttw  telovMng  areas: 

1.  Research 

2.  Lortg  Term  Training: 

2.1.  Pediatric  Pulmonary  Centers _ 

Cyde  1:  3/1/96* 

Cyde  2:  8/1/95* 

40/95 

4/3/95 

7/3/95 

up  to  8 

up  to  9 

up  to  30  ... 

up  to  8 

Sl.Omillloo  

$1 .5  milHon     

up  to  5  years. 

up  to  5  years, 
up  to  5  years. 
1-3  years. 

2.2.  Neuro  developmental  Dtsabffities  

3.  Continuing  Education  

$18  million _ 

$400.000 

*  Approximately  one-half  of  the  available  funds  are  aOocated  to  each  cyde.  Applications  approved  txjt  not  funded  in  one  cyde  are  airtomati- 
calty  carried  forward  to  the  next 


Applications  will  be  considered  to 
have  met  the  deadline  if  they  are  either: 
(1)  received  on  or  before  the  deadline 
date,  or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  Applicants  should 
request  a  legibly  dated  receipt  firom  a 
commercial  carrier  or  the  U.S.  Postal 
Service,  or  obtain  a  legibly  dated  U.S. 
Postal  Service  postmaric  Private 
metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing.  Late 
applications  or  those  sent  to  an  address 
other  than  specified  in  the  ADDRESS 
section  will  be  returned  to  the 
applicant. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  technical  or  programmatic 
information  should  be  directed  to  the 
contact  persons  identiGed  below  for 
each  category  covered  by  this  notice. 
Requests  for  information  concerning 
business  management  issues  should  be 
directed  to:  Dorothy  M.  Kelley,  Acting 
Grants  Management  Officer  (GMO), 
Maternal  and  Child  Health  Bureau,  at 
the  address  specified  in  the  ADDRESS 
section. 

SUPPLEilENTARY  INFORMATION:  To 
facilitate  the  use  of  this  announcement, 
information  in  this  section  has  been 
organized,  as  outlined  in  the  Table  of 
Contents  below,  into  a  discussion  of: 
Program  Background,  Special  Concerns, 
Overall  Review  Criteria,  SPRANS 
Program,  and  Eligible  AppUcants.  In 
addition,  for  each  research  and  training 
funding  category  or  subcategory, 
information  is  presented  under  the 
following  headings: 

•  Application  Deadline 

•  Purpose 

•  Priorities 

•  Special  Eligibility  Considerations 

•  Grants/Amounts 

•  Contact 

Table  of  Contents 

1.  Program  Background  and  Objectives 

2.  Special  Concerns 

3.  Project  Review  and  Funding 
3.1.  Criteria  for  Review 


3.2.  Funding  of  Approved  Applications 

4.  Special  Projects  of  Regional  and  National 

Significance  • 

4.1.  Research  Grants 

4.2.  Long  Term  Training  Grants 

4.2.1.  Pediatric  Pulmonary  Centers 

4.2.2.  MCH  Interdisciplinary  Leadership 
Education/Training  in 
Neurodevelopmental  and  Related 
Disabilities 

4.3.  Continuing  ^ucation 

5.  Eligible  Applicants 

6.  Public  Health  System  Reporting 

Requirements 

7.  Executive  Order  12372 

1.  Program  Background  and  Obiectives 

Under  Section  502  of  the  Social 
Security  Act,  as  amended  by  the 
Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1989,  12.75  percent  of 
amounts  appropriated  for  the  MCH 
Block  Grant  in  excess  of  $600  million 
are  set  aside  by  the  Secretary  of  Health 
and  Human  Services  (HHS)  for  special 
Community  Integrated  Service  Systems 
projects  under  Section  501(a)(3)  of  the 
Act.  Of  the  remainder  of  the  total 
appropriation.  15  percent  of  the  fiinds 
are  to  be  retained  by  the  Secretary  to 
support  (through  grants,  contracts,  or 
otherwise)  special  projects  of  regional 
and  national  significance,  research,  and 
training  with  respect  to  maternal  and 
child  health  and  children  with  special 
health  care  needs  (including  early 
intervention  training  and  services 
development);  for  genetic  disease 
testing,  counseling,  and  information 
development  and  dissemination 
programs;  for  grants  (including  funding 
for  comprehensive  hemophilia 
diagnostic  treatment  centers)  relating  to 
hemophilia  without  regard  to  age;  and 
for  the  screening  of  newborns  for  sickle 
cell  anemia,  and  other  genetic  disorders 
Euid  follow-up  services.  The  MCH 
SPRANS  set-aside  was  established  in 
1981.  Support  for  projects  covered  by 
this  aimouncement  will  come  from  the 
SPRANS  set-aside.  Availability  of  FY 
1995  fimds  for  MCH  research  and 
training  grants  is  being  announced 


separately  from  other  SPRANS  grants 
this  year  in  order  to  reduce  confusion  to 
potential  applicants  from 
announcement  of  grants  in  very  large 
numbers  of  SPRANS  categories  and 
subcategories.  The  research  and  training 
grants  covered  in  this  notice  are 
intended  to  improve  the  health  status  of 
mothers  and  children. 

Research  programs  focus  on  the 
development  of  new  knowledge  for 
application  in  health  care  promotion 
and  prevention  efforts  directed  at 
pregnant  women,  women  of 
childbearing  age,  infants,  children, 
adolescents,  and  children  with  special 
health  care  needs  and  their  families. 
Findings  are  expected  to  have  potential 
for  application  in  health  care  delivery 
programs  for  mothers  and  children. 

Training  programs  focus  on 
development  of  professionals  for 
leadership  roles,  in  combination  with 
advanced  professional  preparation. 
Training  is  intended  to  accomplish  the 
dual  objectives  of  developing  high 
levels  of  clinical  competence  and 
developing  leadership  attributes  which 
extend  beyond  clinical  acumen  and 
skills.  To  achieve  the  latter  objective, 
emphasis  is  placed  on  those  curriculum 
and  practicum  areas  which  relate  to: 
populations  as  well  as  individuals; 
systems  of  care  as  well  as  specific 
services;  community-based  services  as 
well  as  institution-based;  program 
administration  in  addition  to  clinical 
expertise;  public  policy  in  addition  to 
practice  policy;  and  research  in  addition 
to  putting  new  knowledge  into  practice. 
In  addition,  leadership  training 
emphasizes  cultural  and  linguistic 
competence  in  serving  the  end  user, 
trainees,  however,  are  not  end  users. 
With  an  understanding  of  and 
appreciation  for  these  broader  issues 
and  aspects  of  health  care,  professionals 
are  more  adequately  prepared  to  deliver 
care  and  to  provide  leadership  in 
advancing  the  field  to  better  serve 
mothers  and  children. 


"Continuing  Education"  (CE)  is  any 
short-term,  non-degree  program  offered 
by  an  institution  of  higher  learning. 
Continuing  Education  focuses  on 
increasing  leadership  skills  of  MCH 
health  professionals;  facilitating  timely 
transfer  and  application  of  new 
information,  research  findings,  and 
technology  related  to  MCH;  and 
updating  and  improving  the  knowledge 
and  skills  of  health  and  related 
professionals  in  programs  serving 
mothers  and  children,  including 
children  with  special  health  care  needs 
(CSHCN).  As  a  result  of  the  CE. 
professionals^re  more  adequately 
prepared  to  deliver  comprehensive 
services  and  to  provide  leadership  in 
advancing  the  field  to  better  ser\e 
mothers  and  children. 

2.  Special  Concerns 

In  its  administration  of  the  MCH 
Services  Block  Grant,  the  MCHB  places 
special  emphasis  on  improving  service 
delivery  to  women  and  children  from 
racial  and  ethnic  minority  populations 
who  have  had  limited  access  to 
accessible  care.  This  means  that 
SPRANS  projects  are  expected  to  serve 
and  appropriately  involve  in  project 
activities  individuals  from  the 
populations  to  be  served,  unless  there 
are  compelling  programmatic  or  other 
justifications  for  not  doing  so.  The 
MCHB's  intent  is  to  ensure  that  project 
interventions  are  responsive  to  the 
cultural  and  linguistic  needs  of  special 
populations,  that  services  are  accessible 
to  consumers,  and  that  the  broadest 
possible  representation  of  culturally 
distinct  and  hi3torically 
underrepresented  groups  is  supported 
through  programs  and  projects 
sponsored  by  the  MCHB. 

3.  Pro,'  1 1  R,>vi0w  and  Funding 

Within  the  hi^ii t  of  funds  determined 
by  the  Secretary  to  be  available  for  the 
activities  described  in  this 
announcement,  the  Secretary  will 
review  applications  for  funds  under  the 
specific  project  categories  in  section  4 
below  as  comperting  applications  and 
may  award  Federal  funding  for  projects 
which  will,  in  her  judgment,  best 
promote  the  purpose  of  title  V  of  the 
Social  Security  Act,  with  special 
emphasis  on  improving  service  delivery 
to  women  and  children  from  culturally 
distinct  populations;  best  address 
achievement  of  Healthy  Children  2000 
objectives  related  to  maternal,  infant, 
child  and  adolescent  health  and  service 
systems  for  children  at  risk  of  chronic 
and  disabling  conditions;  and  otherwise 
best  promote  improvements  in  maternal 
and  child  health 
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3. 1     Criteria  for  Review 

The  criteria  which  follow  are  used,  as 
pertinent,  to  review  and  evaluate 
applications  for  awards  under  all 
SPRANS  grants  and  cooperative 
agreement  project  categories  announced 
in  this  notice.  Further  guidance  in  this 
regard  is  supplied  in  application 
guidance  materials,  which  may  specify 
variations  in  these  criteria. 
—The  quality  of  the  project  plan  or 

methodology. 
— The  need  for  the  research  or  training. 
—The  extent  to  which  the  project  will 
contribute  to  the  advancement  of 
maternal  and  child  health  and/or 
improvement  of  the  health  of  children 
with  special  health  care  needs: 
—The  extent  to  which  the  project  is 
responsive  to  policy  concerns 
applicable  to  MCH  grants  and  to 
program  objectives,  requirements, 
priorities  and/or  review  criteria  for 
specific  project  categories,  as 
published  in  program  announcements 
or  guidance  materials. 
—The  extent  to  which  the  estimated 
cost  to  the  Government  of  the  project 
is  reasonable,  considering  the 
anticipated  results. 
— The  extent  to  which  the  project 
personnel  are  well  qualified  by 
training  and/or  experience  for  their 
roles  in  the  project  and  the  applicant 
organization  has  adequate  facilities 
and  personnel. 
— The  extent  to  which,  insofar  as 
practicable,  the  proposed  activities,  if 
well  executed,  are  capable  of  attaining 
project  objectives. 
—The  strength  of  the  project's— plans 

for  evaluation. 
-^The  extent  to  which  the  project  will 
be  integrated  with  the  administration 
of  the  MCH  Block  Grant.  State 
primary  care  plans,  pub!;-:  health,  and 
prevention  programs,  ar.  ^  oiher 
related  programs  in  the  respective 
State(s). 
— The  extent  to  which  the  application  is 
responsive  to  the  special  concerns 
and  program  priorities  specified  in 
this  notice. 

3.2    Funding  of  Approved  Applications 

Final  funding  decisions  for  SPRANS 
research  and  training  grants  are  tbe 
responsibility  of  the  Director,  MCHB.  hi 
considering  scores  for  the  ranking  of 
approved  applications  for  funding, 
preferences  may  be  e.xercised  for  groups 
of  apphcations;  for  example,  new 
projects  may  be  funded  ahead  of 
competing  continuations,  or  vice  versa. 
Within  any  category  of  approved 
projects,  the  score  of  an  individual 
project  may  be  favorably  adjusted  if  the 
project  addresses  specific  priorities 


identified  in  this  notice.  In  addition, 
special  consideration  in  assigning  scores 
may  be  given  by  reviewers  to  individual 
applications  that  address  areas 
identified  in  this  notice  as  special 
concerns. 

4.  Special  Projects  of  Regional  and 
National  Significance 

Three  categories  of  SPRANS  grants 
are  discussed  below:  Research.  Long 
Term  Training,  and  Continuing 
Education: 

4.1.  Research  Grants 

•  Application  Deadlines:  March  1  and 
August  1,  1995. 

•  Purpose:  To  encourage  research  in 
maternal  and  child  health  which  has  the 
potential  for  ready  transfer  of  findings  to 
health  care  delivery  programs.  Research 
grants  may  be  made  only  to  public  or 
nonprofit  institutions  of  higher  learning 
and  public  or  nonprofit  private  agencies 
and  organizations  engaged  in  research 
or  in  maternal  and  child  health  or 
programs  for  CSHCN. 

Special  consideration  will  be  given  to 
projects  which  address  the  factors  and 
processes  that  lead  to  disparities  in 
health  status  and  use  of  services  among 
minority  and  other  disadvantaged 
groups  as  well  as  health  promoting 
behaviors,  quality  outcome  measures, 
and  systems  integration/reform. 

•  Grants/Amounts:  Approximately 
$1.0  million  will  be  available  to  support 
up  to  8  new  or  competing  renewal 
research  projects  at  an  average  of 
$125,000  per  award  for  one  year.  Project 
periods  are  generally  3  years  but  may  be 
up  to  5  years. 

•  Contact:  For  programmatic  or 
technical  information,  contact  Gontran 
Lamberty.  Dr.P.H..  telephone:  301  443- 
2190. 

4.2.  Long  Term  Training  Grants 

•  Application  Deadline:  April  3. 
1995. 

•  Purpose:  Awards  to  institutions  of 
higher  learning  to  support  and 
strengthen  MCH  programs  through  long 
term  training  of  health  professionals  at 
the  graduate  and  postgraduate  levels, 
with  a  special  focus  on  family-centered, 
community-based  care.  The  programs 
are  designed  to  develop  leadership 
personnel  to  provide  for  comprehensive 
health,  including  health  promotion  and 
disease  prevention,  and  related  services 
to  mothers  and  children;  and  to  address 
special  issues,  such  as  HIV;  injury; 
minority  health  concerns;  and  substance 
abuse.  Training  is  provided  to  a  wide 
range  of  health  professionals  who  ser\e 
mothers  and  children. 

Contact;  For  programmatic  and 
technical  information,  contact  Elizabeth 
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Brannon.  M.S.,  R.D.,  telephone:  301 
443-2190. 

The  following  subcategories  have 
been  identified  for  competition  in  FY 
1995  under  the  MCH  long  term  training 
program: 

4.2.1.  Pediatric  Pulmonary  Centers 

•  Application  Deadline:  April  3, 
1995. 

•  Purpose:  To  support  the 
development,  enhancement,  or 
improvement  of  community -based  care 
for  children  with  chronic  respiratory 
diseases  and  their  families  in  a  wide 
geographic  area  by  providing 
interdisciplinary  training  of  a  range  of 
professional  personnel  and  by  working 
with  State  and  local  health  agencies  and 
providers — public,  private,  or  voluntary. 
The  centers  are  expected  to  be  models 
of  excellence  in  training,  service  and 
research  related  to  chronic  respiratory 
diseases  in  infants  and  children. 

•  Special  Quahfications:  Applicant 
qualifications  include  meeting  the 
special  requirements  for  Training 
Programs  in  Pediatric  Pulmonology  of 
the  Accreditation  Council  for  Graduate 
Medical  Education  (ACGME)  Residency 
Review  Committee. 

•  Grants/Amounts:  About  $1.5 
million  will  be  available  to  support  up 
to  6  new  or  competing  renewal  projects 
in  this  subcategory.  Grant  awards 
average  $250,000  for  one  year.  Project 
periods  are  up  to  five  years. 

•  Contact:  For  programmatic  and 
technical  information,  contact  Elizabeth 
Brannon,  M.S.,  R.D.,  telephone  301  443- 
2190. 

4.2.2.  MCH  Interdisciplinary  Leadership 
Education/Training  in 
Neurodevelopmental  and  Related 
Disabilities 

•  Application  Deadline:  April  3, 
1995. 

•  Piupose:  To  support  and  strengthen 
MCH  programs  through  long  term 
training  of  a  wide  range  of  health 
professionals  at  the  graduate  and  post- 
graduate levels,  with  a  specied  focus  on 
family-centered,  community-based  care. 
The  programs  are  designed  to  develop 
leadership  personnel  to  provide  for 
comprehensive  health,  including  health 
promotion  and  disease  prevention,  and 
related  services  to  chil(h«n  (infants 
through  adolescents)  with,  or  at  risk  for, 
neurodevelopmental  delays, 
developmental  disabilities,  mental 
retardation,  or  multiple  systems 
disabilities,  through  interdisciplinary 
clinical  training,  and  through  provision 
of  continuing  education,  technical 
assistance  and  consultation. 

•  Special  Qualifications:  Universities 
with  an  accredited  medical  school 


which  has  defined  working 
relationships/agreements  with  academic 
(i.e.,  degree  granting)  schools  or 
departments  providing  graduate  training 
in  all  requisite  core  disciplines 
identified  in  the  program  elements  and 
requirements  for  this  category.  Such 
agreements  may  be  either  with 
components  of  the  apphcant  institution 
or  with  one  or  more  other  institutions  of 
higher  learning  through  formal 
affiliation  agreements.  Although 
multiple  institutions  and  programs  may, 
and  are  encouraged  to  participate,  the 
application  must  be  submitted  by  the 
university  at  which  the  major  medical 
and  other  health  profession  schools/ 
departments  are  located.  All  training 
components  must  have  their  primary 
locus  in,  or  proximal  to,  the  applicant 
institution. 

•  Grants/ Amounts:  Approximately 
$18  million  will  be  available  to  support 
up  to  30  new  or  competing  renewal 
projects  in  this  subcategory.  Grant 
award  amounts  will  vary  depending 
upon  budget  requirements.  Project 
periods  are  up  to  5  years. 

•  Contact:  For  programmatic  and 
technical  information,  contact  Elizabeth 
Brannon,  M.S.,  R.D..  telephone  301  443- 
2190. 

4.3.  Continuing  Education 

•  Application  Deadline:  July  3, 1995. 

•  Purpose:  To  support  and  strengthen 
MCH  programs  and  improve  MCH 
systems  of  care  through  short  term,  non- 
degree  related  training  of  health 
professionals  and  others  providing 
health  and  related  services  for  mothers 
and  children;  workshops;  seminars; 
institutes;  and  other  related  activities 
intended  to  develop  or  improve 
standards,  practices,  curriculum  or 
delivery  of  health  care  for  the  MCH 
population.  Continuing  Education 
grants  may  be  made  only  to  public  or 
nonprofit  private  institutions  of  higher 
learning. 

•  Priorities:  I*riority  for  funding  in 
this  category  will  be  given  to  continuing 
education  projects  in  the  following 
areas: 

— Emergency  Medical  Services  for 

Children. 
— Violence  Prevention  in  Schools. 
— Core  Public  Health. 

•  Grants/ Amounts:  Approximately 
$400,000  will  be  available  to  support  up 
to  8  new  or  competing  renewal 
continuing  education  training  projects. 
Project  periods  range  from  1  to  3  years. 

•  Contact:  For  programmatic  or 
technical  information,  contact 
Stephanie  Bryn,  M.P.H.,  telephone:  301 
443-2190. 

The  categories,  priorities,  special 
considerations  and  preferences 


described  above  are  not  being  proposed 
for  public  comment  this  year.  In  July 
1993,  following  publication  of  the 
Department's  Notice  of  Proposed 
Rulemaking  to  revise  the  MCH  special 
project  grant  regulations  at  42  CFR  51a. 
the  public  was  invited  for  a  60-day 
period  to  submit  comments  regarding  all 
aspects  of  the  SPRANS  application  and 
review  process.  Public  comments 
regarding  SPRANS  priorities  received 
during  the  comment  period  were' 
considered  in  developing  this 
announcement.  In  responding  to  those 
comments,  the  Department  noted  the 
practical  limits  on  Secretarial  discretion 
in  establishing  SPRANS  categories  and 
priorities  owing  to  the  extensive 
prescription  in  both  the  statute  and 
annual  Congressional  directives. 

Comments  on  this  SPRANS  notice 
which  members  of  the  public  wish  to 
make  are  welcome  at  any  time  and  may 
be  submitted  to:  Director,  Maternal  and 
Child  Health  Bureau,  at  the  address 
listed  in  the  ADDRESS  section. 
Suggestions  will  be  considered  when 
priorities  are  developed  for  the  next 
solicitation. 

5.  Eligible  Applicants 

In  general,  MCH  training  grants  may 
be  made  only  to  public  or  nonprofit 
private  institutions  of  higher  learning. 
Research  grants  may  be  made  only  to 
public  or  nonprofit  private  institutions 
of  higher  learning  and  public  or 
nonprofit  private  agencies  and 
organizations  engaged  in  research  in 
maternal  and  child  health  or  programs 
for  CSHCN.  As  noted  above,  applicants 
for  certain  grant  categories  or 
subcategories  are  expected  to  have 
additional  qualifications. 

6.  Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  llie  Public 
Health  System  Reporting  Requirements 
(approved  under  OMB  No.  0937-0195). 
Under  these  requirements,  the 
community-based  nongovernmental 
applicant  must  prepare  and  submit  a 
Pubhc  Health  System  Impact  Statement 
(PHSIS).  The  PHSIS  is  intended  to 
provide  information  to  State  and  local 
health  officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 
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(a)  A  copy  of  the  face  page  of  the 
application  <SF  424). 

Cb)  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  tlie  coordination 
planned  with  the  appropriate  State  and 
local  health  agencies. 

7.Executive  Order  12372 

The  MCH  Federal  set-aside  program 
has  been  determined  to  be  a  program 
which  is  not  subject  to  the  provisions  of 
Executive  Order  12372  concerning 
intergovernmental  review  of  Federal 
programs. 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  numbtr  is  93.110. 

Dated:  January  31. 1995. 
Giro  V.  Sumaya, 
Administrator.       | 

IFR  Doc.  95-2738  Filed  2-2-95;  8:45  am] 
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Final  Funding  Preference  for  Centers 
of  Excellence  in  Minority  Health 
Professions  Education  for  Fiscal  Year 
1995 


The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  funding  preference  for  fiscal  year 
(FY)  1995  Grants  for  Centers  of 
Excellence  (COE)  in  Minority  Health 
Professions  Education  funded  under  the 
authority  of  section  739,  Utle  VII  of  the 
Public  Health  Service  Act  (the  Act),  as 
amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Pub.  L.  102-408,  dated  October 
13,1992.  j. 

Purposes  ' ' 

Grants  for  eligible  Historically  Black 
Colleges  and  Universities  (HBC'Us), 
Hispanic,  Native  American  and  Other 
Centers  of  Excellence  must  be  used  by 
the  schools  for  the  following  purposes: 

1.  To  establish,  strengthen,  or  expand 
programs  to  enhance  the  academic 
performance  of  minority  students 
attending  the  school; 

2.  To  estabhsh,  strengthen,  or  expand 
programs  to  increase  the  number  and 
quality  of  minority  appUcants  to  the 
school; 

3.  To  improve  the  capacity  of  such 
school  to  train,  recruit,  and  retain 
minority  faculty; 

4.  With  respect  to  minority  health 
issues,  to  carry  out  activities  to  improve 
the  information  resources  and  curricula 
of  the  school  and  cHnical  education  at 
the  school;  and 


5.  To  facilitate  faculty  and  student 
research  on  health  issues  particularly 
affecting  minority  groups. 

Applicants  must  address  the  five 
legislative  purposes,  hi  addition,  grants 
for  eligible  HBCUs  as  described  in 
section  799(1)(A)  and  which  have 
received  a  contract  under  section  788B 
of  the  Act  (Advanced  Financial  Distress 
Assistance)  for  FY  1987  may  also  be 
used  to  develop  a  plan  to  achieve 
institutional  improvements,  including 
financial  independence,  to  enable  the 
school  to  support  programs  of 
excellence  in  health  professions 
education  for  minority  individuals,  and 
to  provide  improved  access  to  the 
hbrary  and  informational  resources  of 
the  school. 

Eligibility 

Section  739  authorizes  the  Secretary 
to  make  grants  to  schools  of  medicine, 
osteopathic  medicine,  dentistry  and 
pharmacy  for  the  purpose  of  assisting 
the  schools  in  supporting  programs  of 
excellence  in  health  professions 
■    education  for  Black,  Hispanic  and 
Native  American  individuals,  as  well  as 
for  HBCUs  as  described  in  section 
799(1)(A)  and  which  have  received  a 
contract  under  section  788B  of  the  Act 
(Advanced  Financial  Distress 
Assistance)  for  FY  1987. 

To  qualify  as  a  COE.  a  school  is 
required  to: 

1.  Have  a  significant  number  of 
minority  individuals  enrolled  in  the 
school,  including  individuals  accepted 
for  enrolbnent  in  the  school; 

2.  Demonstrate  that  it  has  been 
effective  in  assisting  minority  students 
of  the  school  to  complete  the  program 
of  education  and  receive  the  degree 
involved; 

3.  Show  that  it  has  been  effective  in 
recruiting  minority  individuals  to  attend 
the  school,  including  providing 
scholarships  and  other  financial 
assistance  to  such  individuals,  and 
encouraging  minority  students  of 
secondary  educational  institutions  to 
attend  the  health  professions  school; 
and 

4.  Demonstrate  that  it  has  made 
significant  recruitment  efforts  to 
increase  tne  number  of  minority 
individuals  serving  in  faculty  or 
administrative  positions  at  the  school. 

These  entities  must  be  located  in  any 
of  the  several  states,  the  District  of 
Columbia,  the  Commonweahh  of  Puerto 
Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  Virgin 
Islands,  Guam,  American  Samoa,  the 
Republic  of  Palau,  the  Republic  of  the 
Marshall  Islands,  and  the  Federated 
States  of  Micronesia. 


Final  Funding  Preference 

A  funding  preference  for  this  program 
was  proposed  in  the  Federal  Register  on 
November  1, 1994,  at  59  FR  54617.  One 
comment  was  received  during  the 
comment  period.  The  respondent 
recommended  that  preference  be  given 
to  previously  funded  COE  programs 
which  have  completed  only  one  grant 
cycle.  We  have  proposed  that  preference 
be  given  to  competing  continuation 
applications  (renewals)  to  direct 
assistance  to  quality  COE  programs  that 
have  documented  sustained  or 
increased  accomplishments  under  this 
program.  Therefore,  the  preference  will 
remain  as  proposed. 

A  funding  preference  will  be  given  to 
competing  continuation  (renewal) 
applications  for  Centers  of  Excellence 
programs  whose  current  project  periods 
end  in  fiscal  year  1995. 

Additional  Information 

To  obtain  information  regarding  the 
programmatic  aspects  of  this  grant 
program,  direct  inquiries  to:  A.  Roland 
Garcia.  Ph.D.,  Chief,  Centers  of 
Excellence  Section,  Program 
Coordination  Branch,  Division  of 
Disadvantaged  Assistance.  Bureau  of 
Health  Professions,  HRSA.  Parklawn 
Building.  Room  8A-09.  5600  Fishers 
Lane.  Rockville,  Maryland  20857. 
Telephone:  (301)  443-4493.  FAX:  (301) 
443-5242. 

This  program  is  listed  at  93.157  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

This  program  is  not  subject  fo  the 
Public  Health  System  Reportiiij; 
Requirements. 

Datftd:  January-  30.  1995. 
Ciro  V.  Sumaya, 
■  Administrator. 

IFR  Doc.  95-2625  Filed  2-2-95:  8:43  am| 
BILUNG  COM  4iaa-1S-l> 


Health  Resources  and  Services 
Administration  Advisory  Council; 
Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92^63),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  March  1995. 

Name:  Advisor>'  Commission  on 
Childhood  Vaccines  (ACCV). 

Date  and  Time:  March  1. 1995;  9:00  am- 
5:00  pm:  .March  2.  1995:  9:00  am-12;00  noon. 
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Place:  Parklawn  Building,  Conference 
Rooms  C  &  H.  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Commission:  (1)  Advises  the 
Secretary  on  the  implementation  of  the 
Program,  (2)  on  its  own  initiative  or  as  the 
result  of  the  filing  of  a  petition,  recommends 
changes  in  the  Vaccine  Injury  Table,  (3) 
advises  the  Secretary  in  implementing  the 
Secretary's  responsibilities  under  section 
2127  regarding  the  need  for  childhood 
vaccination  products  that  result  in  fewer  or 
no  significant  adverse  reactions,  (4)  surveys 
Federal,  State,  and  local  programs  and 
activities  relating  to  the  gathering  of 
information  on  injuries  associated  with  the 
administration  of  childhood  vaccines, 
including  the  adverse  reaction  reporting 
requirements  of  section  2125(b),  and  advises 
the  Secretary  on  means  to  obtain,  compile, 
publish,  and  use  credible  data  related  to  the 
frequency  and  severity  of  adverse  reactions 
associated  with  childhood  vaccines,  and  (5) 
recommends  to  the  Director  of  the  National 
Vaccine  Program  research  related  to  vaccine 
injuries  which  should  be  conducted  to  carry 
out  the  National  Vaccine  Injury 
Compensation  Program. 

Agenda:  Agenda  items  will  include,  but^ 
not  be  limited  to:  a  vaccine  safety  update 
from  the  Centers  for  Disease  Control  and 
Prevention  and  the  Food  and  Drug 
Administration;  a  report  on  Children  with 
Special  Needs;  a  report  on  the  National 
Vaccine  Program;  and  routine  Program 
reports. 

Public  comment  will  be  permitted  before 
noon  and  at  the  end  of  the  full  Commission 
meeting  on  March  1;  and  before  the 
Commission  adjourns  on  the  second  day  on 
March  2.  Oral  presentations  will  be  limited 
to  5  minutes  per  public  speaker. 

Persons  interested  in  providing  an  oral 
presentation  should  submit  a  written  request, 
along  with  a  copy  of  their  presentation  to  Mr. 
Jerry  Anderson,  Principal  Staff  Liaison, 
Division  of  Vaccine  Injury  Compensation, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Room  8A-35,  5600  Fishers  Lane,  Rockville, 
MD  20>S52.  Telephone  (301)  443-1533. 

Requests  should  contain  the  name, 
address,  telephone  number,  and  any  business 
or  professional  affiliation  of  (he  person 
desiring  to  make  an  oral  presentation.  Groups 
having  similar  interests  are  requested  to 
combine  their  conmients  and  present  them 
through  a  single  representative.  The 
allocation  of  time  may  be  adjusted  to 
accommodate  the  level  of  expressed  interest. 
The  Division  of  Vaccine  Injury  Compensation 
will  notify  each  presenter  by  mail  or 
telephone  of  their  assigned  presentation  time. 
Persons  who  do  not  file  an  advance  request 
for  presentation,  but  desire  to  make  an  oral 
statement,  may  sign  up  in  Conference  Rooms 
G  &  H  before  1000  a.m.  on  March  1  and  2. 
Thesp  persons  will  be  allocated  time  as  time 
permits. 

.\nyone  requiring  information  regarding 
the  Commission  should  contact  Mr. 
Anderson,  Division  of  Vaccine  Injury 
Compensation,  Bureau  of  Health  Professions. 
Room  8A-35,  5600  Fishers  Lane.  Rockville. 
Maryland  20852;  Telephone  (301)  443-1533. 


Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  January  30. 1995. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

|FR  Doc.  95-2624  Filed  2-2-95;  8:45  am) 
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National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual  grant 

applications 
Name  of  SEP:  Biological  and  Physiological 

Sciences 
Date:  February  13-14, 1995 
Time:  8;30a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD 
Contact  Person:  Dr.  Sherry  Dupere,  Scientific 

Review  Administrator,  5333  Westbard 

Ave.,  Room  225A,  Bethesda,  MD  20892, 

(301)  594-7097 

Name  of  SEP:  Clinical  Sciences 

Date:  February  22. 1995 

Time:  8:30  a.m. 

Place:  River  Inn,  Washington,  DC 

Contact  Person:  Dr.  Mushtag  Khan,  Scientific 

Review  Administrator,  5333  Westbard 

Ave.,  Room  354B,  Bethesda,  MD  20892, 

(301)  594-7168 
Name  of  SEP:  Behavioral  and  Neurosciences 
Date:  March  3,  1995 
Time:  8;30a.m. 

Place:  Holiday  Inn,  Bethesda,  .MD 
Contact  Person:  Dr.  Peggy  McCardle. 

Scientific  Review  Administrator,  5333 

Westbard  Ave..  Room  305,  Bethesda,  MD 

20892,  (301)  594-7293 
Name  of  SEP:  Microbiological  and 

Immunological  Sciences 
Date:  March  8, 1995 
Time:  2.00  p.m. 
Place:  NIH,  Westwood  Building.  Room  1.\.03 

Telephone  Conference 
Contact  Person:  Dr.  Garrett  Keefer,  Scientific 

Review  Administrator.  5333  Westbard 

Ave.,  Rcx)m  1A03,  Bethesda,  MD  20892. 

(301) 594-7253 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  thje  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396.  93.837-93.844,  93.846-93.878. 
93.892,  93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  January  27. 1995. 
Susan  K.  Feldraan, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  95-2632  Filed  2-2-95;  8:45  am] 
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Division  of  Research  Grants;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date;  February  3.  1995. 

Time:  9:30  a.m. 

Place:  NIH.  Westwood  Building,  Room 
236A  Telephone  Conference. 

Contact  Person:  Dr.  William  Branche, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  236A,  Bethesda,  MD  20892,  (301) 
594-7297. 

The  tneeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552(c)(6),  Title  5,  U  S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy 

This  notice  is  being  published  less  than  15 
days  prior  to  the' meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93  306.  93.333.  93.337.  93.393- 
93.396,  93.837-93.844,  93.846-93.878. 
93.892.  93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  January  31,  1995. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
|FR  Doc.  95-2874  Filed  2-1-95:  8:45  am] 
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Public  Health  Service 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  under  review  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35) 
To  request  a  copy  of  these  requests,  call 


the  PHS  Reports  Clearance  Office  on 
202-690-7100. 

The  followiog  requests  have  been 
submitted  for  review  since  the  Hst  was 
last  pubhshed  on  Friday,  January  27. 

1.  Nominations  for  ATSDR 
Community  Assistance  Panels — 0923- 
0007  (Extension,  no  change)— This 
information  collection  mechanism 
allows  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  assist 
local  communities  in  the  nomination  of 
members  of  the  community  to  become 
members  of  Community  Assistance 
Panels.  The  panels  provide  for  a  two- 
way  exchange  of  information  between 
ATSDR  and  the  concerned  public 
regarding  the  public  health  activities 
planned  for  the  area.  Respondents: 
Individuals  or  households;  Number  of 
Respondents:  1350;  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  per  Response:  0.16  hour; 
Estimated  Annual  Burden:  225  hours. 
Send  comments  to  James  Scan  Ion, 
Office  of  the  Assistant  Secretary  for 
Health,  Room  737-F,  Humphrey 
Building,  200  Independence  Avenue 
SW.,  Washington,  DC  20201. 

2.  AIDS  Education  and  Training 
Centers  Program:  NaUonal  Program  and 
Service  Record  Reporting  Form— 0915- 
0154  (Revision)— Information  will  be 
obtained  from  AIDS  Education  and 
Training  Centers  to  determine 
compUance  with  terms  of  cooperative 
agreements  and  specific  project 
requirements.  The  National  Program 
and  Service  Record  Data  Reporting 
Form  will  be  used  by  ETCs  to  provide 
standardized  reporting  of  project 
activities  for  Federal  program 
monitoring.  Respondents:  Not-for-profit 
institutions;  Number  of  Respondents; 
1 7;  Nimiber  of  Responses  per 
Respondent:  4;  Average  Burden  per 
Response:  30.15  hours;  Estimated 
Annual  Burden:  2,050  hours.  Send 
comments  to  James  Scanlon,  Office  of 
the  Assistant  Secretary  for  Health,  Room 
737-F.  Humphrey  Building,  200 
Independence  Ave.  SW..  Washington 
DC  20201, 

3.  National  Donor  Research  and 
Education  Study  (REDS)  0925-0383 
(Revision) — This  is  a  mail  survey  of  a 
random  sample  of  blood  donors  from 
five  Blood  Centers  participating  in  the 
REDS  program.  Data  will  be  used  to 
monitor  the  safety  of  the  U.S.  blood 
supply  and  faciUtate  development, 
evaluation  and  refinement  of  donor 
recruitment  and  education  strategies. 
Seven  additional  items  will  be  asked  of 
a  subset  of  respondents  to  guide 
development  of  the  next  major  round  of 
the  survey.  Respondents:  Individuals  or 
households.  Send  comments  to  James 
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Secretary  for  Health.  Room  737-F. 
Humphrey  Building.  200  Independence 
Ave.  SW..  Washington.  DC  20201 


Number 

Number 
of  re- 

Average 

Tide 

of  re- 

sponses 

burden 

spond- 

per re- 

per re- 

ents 

spond- 
ent 

sponse 
(hours) 

Currency  ap- 

pfoved 

72,000 

1 

J13 

Additional 

burden— 5 

minutes 

nrwefora 

subset  of 

15,600  do- 

nors   

1.295 

Scanlon.  Office  0 


the  Assistant 


Estimated  total  annual  burden:  25.295 

hours 

4.  Survey  of  Rural  Hospitals  on 
Telemedicine — New— This  survey  of 
rural  hospitals  will  identify  all  rural 
telemedicine  systems  in  the  United 
States.  The  information  will  be  used  to 
design  a  foUowup  study,  which  will 
provide  baseline  data  on  the  systems,  a 
minimum  data  set  for  future  studies, 
and  evaluation  methodologies  for  future 
evaluations  of  these  systems. 
Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions; 
Number  of  Respondents;  2,400;  Number 
of  Responses  per  Respondent:  1; 
Average  Burden  per  Response:  .1  hour; 
Estimated  Aimual  Burden:  250  hours. 
Send  comments  to  Shannah  Koss, 
Human  Resources  and  Housing  Branch 
New  Executive  Office  Building.  Room 
10235.  Washington.  DC  20503. 

5.  Survey  of  NIH  Extramural  Shared 
Instrumentation  Activities  0925-0318 
(Extension,  no  change)— It  is  generally 
accepted  that  the  capabilities  of 
expensive  state-of-the  art  biomedical 
instruments  can  be  made  available  to 
the  largest  number  of  researchers  in  the 
most  cost-effective  manner  by  awarding 
them  on  the  condition  that  they  be 
shared.  This  study  will  examine  the 
extent  to  which  such  instruments  are 
shared;  and  how  fully  they  are  utilized, 
by  whom,  and  for  what.  Respondents: 
Not-for  profit  institutions.  Business  or 
other  for-profit;  Number  of 
Respondents:  9,870;  Number  of 
Responses  Per  Respondent:  1;  Average 
Burden  per  Response:  .286  hour. 
Estimated  Annual  Burden:  2.819  hours. 
Send  comments  to  James  Scanlon, 
Office  of  the  Assistant  Secretary  for 
Health,  Room  737-F,  Humphrey 
Building,  200  Independence  Avenue, 
SW..  Washington,  DC  20201. 

6.  Study  of^Consequences  of  Being 
Accused  of  Scientific  Misconduct- 
New— 42  CFR  Part  50  specifies  certain 
treatment  of  accused  individuals. 


including  restoration  of  reputation  of 
those  when  allegations  are  not 
confirmed.  This  voluntary  survey  will 
provide  background  information  to 
assure  institutional  compliance  with 
regulation  and  other  information. 
Respondents:  Individuals  or 
households;  Number  of  Respondents: 
112;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .5  hour;  Estimated  Annual 
Burden:  56  hours.  Send  comments  to 
Shannah  Koss,  Human  Resources  and 
Housing  Branch.  New  Executive  Office 
Building.  Room  10235.  Washington.  DC 
20503. 

7.  X-Ray  Examination  Program/ 
Federal  Mine  Safety  and  Health  Act 
1977  (42  CFR  Part  37)-0920-0020 
(Reinstatement)— Information  is  utilized 
for  early  identification  of  incidence  and/ 
or  treatment.  Identification  is  followed 
by  chnical  management  on  miners' 
health,  through  appropriate  notification 
of  medical  findings  and  apphcable  dust 
transfer  rights.  Public  affected  includes 
underground  coal  miners  and  operators, 
physicians  and  x-ray  facilities 
Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Send  comments  to  Shannah  Koss, 
Human  Resources  and  Housing  Branch, 
New  Executive  Office  Building.  Room 
10235,  Washington.  DC  20503. 
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100 
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CFR 

37.51(c)  ... 

300 
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.05 

Estimated  total  annual  Burden:  3.940 
hours. 

Written  comments  and 
recommendations  concerning  the 
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proposed  infonnation  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  individual 
designated. 

Dated:  January  30, 199.5. 
James  ScanJon, 

Director.  Division  of  Data  Policy.  Office  of 
Health  Planning  and  Evaluation. 

IFR  Doc.  95-2703  Filed  2-2-95;  8:45  am] 
BiLLmQ  CODE  4160-17-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Fonnerly:  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS). 
action:  Notice. 

SUMMARY:  The  E)epartment  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory-  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916.  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh,  Division  of  Workplace 
Programs,  Room  13A-54,  5600  Fishers 
Lane,  Rockville,  Maryland  20857;  Tel.: 
(301)  443-6014. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 


applicant  laboratory  must  undergo  three 

rounds  of  performance  testing  plus  an 

on-site  inspection.  To  maintain  that 

certification  a  laboratory  must 

participate  in  a  quarterly  performance 

testing  program  plus  periodic,  on-site 

inspections. 
Laboratories  which  claim  to  be  in  the 

applicant  stage  of  certification  are  not  to 

be  considered  as  meeting  the  minimum 

requirements  expressed  in  the  HHS 

Guidelines.  A  laboratory  must  have  its 

letter  of  certification  from  SAMHSA. 

HHS  (formerly:  HHS/NIDA)  which 

attests  that  it  has  met  minimum 

standards. 
In  accordance  with  Subpart  C  of  the 

Guidelines,  the  following  laboratories 

meet  the  minimum  standards  set  forth 

in  the  Guidelines: 

ACCU-LAB,  Inc.,  405  Alderson  St., 
Schofield,  WI  54476,  800-627-8200 
(formerly:  Alpha  Medical  Laboratory. 
Inc.,  Emplovee  Health  Assurance 
Group,  ExpressLab,  Inc.) 

Aegis  Analytical  Laboratories.  Inc.,  624 
Grassmere  Park  Rd.,  Suite  21, 
Nashville,  TN  37211.  615-331-5300 

Alabama  Reference  Laboratories,  Inc., 
543  South  Hull  St.,  Montgomery.  AL 
36103,  800-541-4931/205-263-5745 

American  Medical  Laboratories,  Inc., 
14225  Newbrook  Dr.,  Chantillv,  V.A 
22021, 703-802-6900 

Associated  Pathologists  Laboratories. 
Inc.,  4230  South  Burnham  Ave.,  Suite 
250,  Las  Vegas,  NV  89119-5412,  702- 
733-7866 

Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP),  500  Chipeta 
Way,  Salt  Lake  City,  UT  84108,  801- 
583-2787 

Baptist  Medical  Center — Toxicology 
Laboratory,  9601  I-€30.  Exit  7,  Little 
Rock,  AR  72205-7299.  501-227-2783 
(formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 

Bayshore  Cfinical  Laboratory,  4555  W. 
Schroeder  Dr.,  Brown  Deer,  WI  53223. 
414-355-4444/800-877-7016 

Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th  Ave., 
Miami,  FL  33136,  305-325-5810 

Centinela  Hospital  Airport  Toxicology 
Laboratory,  9601  S.  Sepulveda  Blvd., 
Los  Angeles,  CA  90045,  310-215- 
6020 

Clinical  Reference  Lab,  11850  West  85th 
St.,  Lenexa,  KS  66214,  800-445-6917 

CORNING  Clinical  Laboratories,  2320 
Schuetz  Rd.,  St.  Louis,  MO  63146, 
800-288-7293  (formerly: 
Metropolitan  Reference 
Laboratories,  Inc.) 

CORNING  CUnical  Laboratories,  8300 
Esters  Blvd.,  Suite  900,  Irving.  TX 
75063,  800-526-0947  (formedy: 
Damon  Clinical  Laboratories,  Damon/ 
MetPath) 


CORNING  MetPath  Clinical 

Laboratories,  1355  Mittel  Blvd.,  Wood 
Dale,  IL  60191,  708-595-3888 
(formerly:  MetPath,  Inc.) 

CORNING  MetPath  Clinical 
Laboratories,  One  Malcolm  Ave., 
Teterboro.  NJ  07608,  201-393-5000 
(formerly:  MetPath,  Inc.) 

CORNING  National  Center  for  Forensic 
Science.  1901  Sulphur  Spring  Kd., 
Baltimore,  MD  21227,  410-535-1485 
(formerly:  Maryland  .Medical 
Laboratory,  Inc.,  National  Center  for 
Forensic  Science) 

CORNING  Nichols  Institute,  7470-A 
Mission  Valley  Rd.,  San  Diego,  CA 
92108-4406,  800-446-4728/619-686- 
3200  (formerly:  Nichols  Institute, 
Nichols  Institute  Substance  Abuse 
Testing  (NISAT)) 

Cox  Medical  Centers,  Department  of 
Toxicology,  1423  North  Jefferson 
Ave..  Springfield,  MO  65802,  800- 
876-3652/417-836-3093 

Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  Building 
38-H,  Great  Lakes,  IL  60088-5223, 
708-688-2045/708-688-4171 

Diagnostic  Services  Inc.,  dba  USI,  4048 
Evans  Ave.,  Suite  301.  Fort  Myers.  FL 
33901,  813-936-5446/800-735-5416 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658. 
2906  Julia  Dr.,  Valdosta,  GA  31504. 
912-244-4468 

Drug  Labs  of  Texas,  15201  I-IO  East, 
Suite  125.  Channelview,  TX  77.530. 
713-457-3784 

DrugProof,  Division  of  Laboratory  of 
Pathology  of  Seattle,  Inc.,  1229 
Madison  St.,  Suite  500,  Nordstrom 
Medical  Tower,  Seattle,  WA  98104, 
800-898-0180/206-386-2672, 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.) 

DrugScan,  Inc.,  P.O.  Box  2969  .1119 
Mearns  Rd.,  Warminster,  P.^  1H974. 
215-674-9310 

Eagle  Forensic  Laboratory.  Inc.,  950  N. 
Federal  Highway,  Suite  308,  Pompaiio 
Beach,  FL  33062,  305-946-4324 

ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Dr.,  Oxford,  MS  38655.  601-236- 
2609 

General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  5371 S.  608- 
267-6267 

Harrison  Laboratories,  Inc.,  9930  W. 
Highway  80,  Midland,  TX  79706, 
800-725-3784/915-563-3300, 
(formerly:  Harrison  &  Associates 
Forensic  Laboratories) 

HealthCare/MetPath,  24451  Telegraph 
Rd..  Southfield,  MI  48034,  800-444- 
0106  ext.  650  (formerly:  HealthCare/ 
Preferred  Laboratories) 

Holmes  Regional  Medical  Center 
Toxicology  Laboratory,  5200  Babcock 
St.,  N.E..  Suite  107,  Palm  Bay,  FL 
32905, 407-726-9920 
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Jewish  Hospital  df  Cincinnati,  Inc.,  3200 
Burnet  Ave.,  Cincinnati,  OH  45229 
513-569-2051 
LabOne,  Inc..  8915  Lenexa  Dr..  Overland 
Park.  Kansas  66214,  913-888-3927 
(formerly:  Center  for  Laboratory 
Services,  a  Division  of  LabOne,  Inc.) 
Laboratory  Specialists,  Inc.,  113  Jarrell 
Dr.,  Belle  Chasse,  LA  70037,  5C4- 
392-7961 
Marshfield  Laboratories,  1000  North 
Oak  Ave.,  Marshfield,  WI  54449,  715- 
389-3734/800-222-5835 
MedExpress/National  Laboratory 
Center,  4022  Willow  Lake  Blvd., 
Memphis,  TN  38175,  901-795-1515 
Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology, 
3000  Arlington  Ave.,  Toledo,  OH 
43699-0008,  419-381-5213 
Medlab  Cliniical  Testing,  Inc..  212 
Cherrj'  Laiw.  New  Castle.  DE  19720 
302-655-5227 
MedTox  Laboratories,  Inc.,  402  W. 
County  Rd.  D.  St.  Paul,  MN  55112. 
800-832-3244/612-636-7466      " 
Methodist  Hospital  of  Indiana,  Inc., 
Department  of  Pathology  and 
Laboratory  Medicine,  1701  N.  Senate 
Blvd.,  Indianapolis,  IN  46202,  317- 
929-3587    , 
Methodist  Medical  Center  Toxicology 
Laborator}',  221  N.E.  Glen  Oak  Ave., 
Peoria,  IL  61636,  800-752-1835/309- 
671-5199 
MetPath  Laboratories,  4900  Perry-  Hwy., 
Pittsburgh,  PA  15229,  412-931-7200,' 
(formerly:  Med-Chek  Laboratories, 
Inc.,  Med-Chek/Damon) 
National  Health  Laboratories 
Incorporated.  2540  Empire  Dr.. 
Winston-Salem,  NC  27103-€710, 
Outside  NC:  919-760-4620/800-334- 
8627  /  Inside  NC:  800-642-0894 
National  Health  Laboratories 
Incorporate^,  d.b.a.  National 
Reference  Laboratory,  Substance 
Abuse  Division,  1400  Donelson  Pike, 
Suite  A-15,  K'ashville,  TN  37217, 
615-360-3992/800-800-4522 
National  Health  Laboratories 

Incorporated.  13900  Park  Center  Rd., 
^  Herndon,  VA  22071,  703-742-3100 
National  Psychopharmacology 
Laboratory,  Ijnc..  9320  Park  W.  Blvd., 
Knoxville,  TN  37923,  800-251-9492 
National  Toxicjology  Laboratories,  Inc., 
1100  Califorijiia  Ave.,  Bakersfield,  CA 
93304. 805-322-4250 
Northwest  To.xjcologv.  Inc.,  1141  E. 
3900  South,  gait  Lake  Citv,  UT  84124 
800-322-3301 
Occupational  TJoxicologv  Laboratories, 
Inc.,  2002  20lh  St.,  Suite  204A, 
Kenner,  LA  710062,  504-465-0751 
Oregon  Medical  Laboratories,  P.O.  Box 
972,  722  East  11th  Ave.,  Eugene,  OR 
97440-0972.  503-687-2134 


Pathology  Associates  Medical 
Laboratories,  East  11604  Indiana, 
Spokane.  WA  99206.  509-926-2400 
PDLA,  Inc.  (Princeton),  100  Corporate 
Court,  So.  Plainfield,  NJ  07080,  908- 
769-8500/800-237-7352 
PharmChem  Laboratories,  Inc.,  1505-A 
O'Brien  Dr.,  Menlo  Park,  CA  94025 
415-328-6200/800-446-5177 
PharmChem  Laboratories,  Inc.,  Texas 
Division,  7606  Pebble  Dr.,  Fort  Worth 
TX  76118,  817-595-0294  (formerly: 
Harris  Medical  Laborator>') 
Physicians  Reference  Laboratory  7800 
West  110th  St..  Overland  Park.  KS 
66210,  913-338-4070/800-821-3627 
(formerly:  Physicians  Reference 
Laboratory  Toxicology  Laboratory) 
Poisonlab,  Inc.,  7272  Clairemont  Mesa 
Rd.,  San  Diego,  CA  92111.  619-279- 
2600/800-882-7272 
Puckett  Laboratory,  4200  Mamie  St., 
Hattiesburg,  MS  39402.  601-264- 
3856/800-844-8378 
Regional  Toxicology  Services,  15305 
N.E.  40th  St.,  Redmond,  WA  98052 
206-882-3400 
Roche  Biomedical  Laboratories,  Inc., 
1120  Stateline  Rd.,  Southaven,  MS 
38671.  601-342-1286 
Roche  Biomedical  Laboratories,  Inc.,  69 
First  Ave.,  Raritan,  NJ  08869,  800- 
437-4986 
Roche  CompuChem  Laboratories,  Inc.,  A 
Member  of  the  Roche  Group,  3308 
Chapel  Hill/Nelson  Hwy.,  Research 
Triangle  Park,  NC  27709,  919-549- 
8263/800-833-3984  (Formerly: 
CompuChem  Laboratories,  Inc.,  A 
Subsidiary  of  Roche  Biomedical 
Laboratory) 
Roche  CompuChem  laboratories.  Inc., 
Special  Division,  A  Member  of  the 
Roche  Group,  3308  Chapel  Hill/ 
Nelson  Hwy..  Research  Triangle  Park 
NC  27709,  919-549-8263  (Formerly: ' 
CompuChem  Laboratories.  Inc.  - 
Special  Division) 
Scientific  Testing  Laboratories,  Inc..  463 
Southlake  Blvd.,  Richmond,  VA 
23236,  804-378-9130 
Scott  &  White  Drug  Testing  Laboratory. 
600  S.  25th  St.,  Temple,  TX  76504  ' 
800-749-3788 
S.E.D.  Medical  Laboratories.  500  Walter 
NE,  Suite  500,  Albuquerque.  N.M 
87102. 505-848-8800 
Sierra  Nevada  Laboratories,  Inc.,  888 
Willow  St.,  Reno,  NV  89502,  800- 
648-5472 
SmithKline  Beecham  Clinical 
Laboratories.  7600  Tyrone  Ave.,  Van 
Nuys.  CA  91045,  818-376-2520 
SmithKline  Beecham  Clinical 
Laboratories,  801  East  Dixie  Ave., 
Leesburg.  FL  32748,  904-787-9006 
(formeriy:  Doctors  &  Physicians 
Laborator,') 
SmithKline  Beecham  Clinical 
Laboratories,  3175  Presidential  Dr., 


Atlanta,  GA  30340,  404-934-9205 
(formerly:  SmithKline  Bio-Science 
Laboratories) 
SmithKline  Beecham  Clinical 
Laboratories,  506  E.  State  Pk-  \'y., 
Schaumburg,  IL  60173,  708-885-201 C 
(formerly:  International  Toxicology 
Laboratories) 
SmithKhne  Beecham  Clinical 
Laboratories,  400  Egypt  Rd.,    - 
Norristown,  PA  19403,  800-^523-5447 
(formerly:  SmithKline  Bio-Science 
Laboratories) 
SmithKline  Beecham  Clinical  -, 
Laboratories,  8000  Sovereign  Row 
Dallas.  TX  75247,  214-638-1301 
(formerly:  SmithKline  Bio-Science 
Laboratories) 
South  Bend  Medical  Foundation.  Inc.. 
530  N.  Lafayette  Blvd.,  South  Bend  " 
IN  46601,  219-234-4176 
Southwest  Laboratories,  2727  W. 
Baseline  Rd..  Suite  6,  Tempe,  AZ 
85283, 602-438-8507 
St.  Anthony  Hospital  (Toxicology 
Laboraton,-),  P.O.  Box  205, 1000  N. 
Lee  St.,  Oklahoma  City,  OK  73102 
405-272-7052 
Toxicology  &  Drug  Monitoring 
Laboratory',  University  of  Missouri 
Hospital  &  Clinics,  301  Business  Loop 
70  West,  Suite  208,  Columbia,  MO 
65203,314-882-1273 
To.xicology  Testing  Service,  Inc.,  5426 
N.W.  79th  Ave.,  Miami.  FL  33166 
305-593-2260 
TOXWORX  Laboratories,  Inc.,  6160 
Variel  Ave.,  Woodland  Hills.  CA 
91367,  818-226-4373  (formeriy: 
Laboratory  Specialists,  Inc.:  .Abused 
Drug  Laboratories;  MedTox  Bio- 
AnalMical.  a  Division  of  MedTox 
Laboratories,  Inc.) 
UNILAB,  18408  Oxnard^f.,  Tarzana, 
CA  91356,  800-492-0800/818-343- 
8191  (formerly:  MetWest-BPL 
Toxicology  Laboratory) 
Richard  Kopanda, 

Acting Exerutne  Officer.  Subytance  Abuse 
and  \U-ntal  Health  Sen  ices  Administration. 
IFR  Doc.  95-2548  Fiied  2-2-95;  8  4,5  am] 
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DEPARTMENT  OF  HOUSiNG  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-95-1917:  Fn-3'773-1^-22] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 


ACE.NCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
DeveJop.ment.  HUD. 
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action:  Notice. 


SUMMARY:  This  Notice  identi^es 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  William  Molster,  room  7256, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington.  DC  20410;  telephone  (202) 
708-1226;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  arc  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  PR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HUD  is 
pubhshing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12,  1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 


packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24. 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  William  Molster  at 
the  address  listed  at  the  begirming  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  infonnation  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Navy:  John  J. 
Kane,  Deputy  Division  Director,  Dept.  of 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-0474;  Dept.  of 
Transportation:  Ronald  D.  Keefer. 
Director,  Administrative  Services  & 
Property  Management,  DOT,  400 
Seventh  St.  SW.,  room  10319, 
Washington,  DC  20590;  (202)  366-4246; 
(These  are  not  toll-free  numbers). 

Dated:  January  27, 1995. 

Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  02/03/95 

Suitable/Available  Properties 


Buildings  (by  State)  • 

Hawaii 

Bldg.  S900.  Naval  Station 

Pearl  Harbor  Ck):  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779510018 

Status:  Unutilized 

Comment:  1980  sq.  ft.  fall  out  shelter, 
p>ossible  asbestos  and  lead  base  paint, 
termite  damage,  off-site  use  only 

Bldg.  S902.  Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  779510019 

Status:  Unutilized 

Comment:  1416  sq.  ft.,  most  recent  use — 
storage,  possible  asbestos  and  lead  base 
paint,  termite  damage,  off-site  use  only 

Unsuitable  Properties 

Buildings  (by  State) 
Hawaii 

Bldg.  7 

Naval  Magazine  Lualualei 

VVaipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Number:  779510002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  8 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Number:  779510003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  9 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Ojhu  HI 

Landholding  Agency:  Navv 

Property  Number:  779510004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  10 

Naval  Magazine  Lualualei 

VVaipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency;  N?vy 

Property  Number;  779510005 

Status:  Unutilized 

Reason:  E.xtensive  deterioration 

Bldg.  n 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Naw 

Property  Number:  7'79510606 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  12 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navv 

Property  .Number:  7'79510607 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  13 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navv 

Property  Number:  779510008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  14 

Naval  Magazine  Lualualei 
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Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Naw 

Property  Numtwr:  779510009 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  15 

Naval  Magazine  Lualualei 

VVaipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Nav^ 

Property  Number:  779510010 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  39      ■ 

Naval  Magazine  Lualualei 

VVaipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Number:  779510011 

Status:  Unutilizjed 

Reason:  Extensij^e  deterioration 

Bldg.  40 

Naval  .Magazind  Lualualei 

Waipio  PeninsiJla  Co:  Oahu  HI 

Landholding  AgSncy:  Navy 

Property  Number:  779510012 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  43 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Numban  779510013 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  44  I 

Naval  MagazineLualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Number:  779510014 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  45  I  I 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Number:  7'795106l5 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  46 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Number:  7'7951o6l6 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  101 

Naval  Magazine  Lualualei 

Waipio  Peninsula  Co:  Oahu  HI 

Landholding  Agency:  Navy 

Property  Numben  779510017 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Puerto  Rico 

Bldg.  115 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number:  879510001 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  117 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number:  879510002 


ved 

ll 


Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  118 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number:  879510003 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  119 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number:  879510004 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  120 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number:  879510005 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  122 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agencv:  DOT 
Property  Number:  879510006 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  128 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agencv:  DOT 
Property  Number:  879510007 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  129 

U.S.  Coast  Guard  Base 
San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number:  879510008 
Status:  Unutilized 
Reason:  Secured  Area 

[FR  Doc.  95-2350  Filed  2-2-95;  8:45  ami 
BILUNQ  CODE  4210.29-M 


Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-95-3714;  FR-3397-N-08J 

Announcement  of  Funding  Awards  for 
the  Family  Investment  Centers 
Program— Fiscal  Year  1994 

agency:  Office  of  the  Assistant 
Secretar>'  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Announcement  of  funding 
awards. 


SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Etevelopment 
Reform  Act  of  1989,  this  document 
notifies  the  pubhc  of  funding  awards  for 
Fiscal  Year  1994  Public  and  Indian 
Housing  Authority  applicants  under  the 
Family  Investment  Centers  (FIG) 
Program.  The  purpose  of  this  document 
IS  to  announce  the  names  and  addresses 


of  the  award  winners  and  the  amount  of 
the  awards  to  be  used  to  further  the 
Department's  commitment  to  provide 
families  living  in  public  and  Indian 
housing  with  better  access  to 
employment  and  training  opportunities 
to  achieve  self-sufficiency  and 
independence,  and  to  rescind  scores 
announced  in  an  amendment  published 
July  29.  1994  (59  FR  38617)  regarding 
the  score  achievable  under  the  ranking 
factor  that  addressed  the  evidence  of 
need  for  supportive  ser\'ices  by  eligible 
residents. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Y.  Martin,  Office  of  Community 
Relations  and  Involvement  (OCRI),  or  " 
Dom  Nessi.  Director,  Office  of  Native 
American  Programs  (ONAP), 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Washington,  DC  20410;  telephone 
numbers:  OCRI  (202)  708-4214;  and 
ONAP  (202)  755-0032  (these  are  not 
toll-free  numbers).  Hearing-  or  speech- 
impaired  persons  may  use  the 
Telecommunications  Devises  for  the 
Deaf  (TDD)  by  contacting  the  Federal 
Information  Relay  Services  on  1-800- 
877-TDDY  (1-600-877-8339)  or  202- 
708-9300  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Section  22  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437t) 
provides  for  the  establishment  of  Family 
Investment  Centers.  The  stated  purpose 
of  Section  22  is  to  provide  families 
living  in  public  housing  with  better 
access  to  educational  and  employment 
opportunities  to  achieve  self-sufficiency 
and  independence  by:  (a)  Developing 
facilities  in  or  near  public  housing  for 
training  and  supportive  services;  (b) 
mobilizing  public  and  private  resources 
to  expand  and  improve  the  delivery  of 
such  services;  (c)  providing  funding  for 
such  essential  training  and  support 
sen,ices  that  cannot  otherwise  be 
funded;  and  (d)  improving  the  capacity 
of  management  to  access  Sie  training 
and  service  needs  of  families, 
coordinate  the  provision  of  training  and 
services  that  meet  such  needs,  and 
ensure  the  long-term  provision  of  such 
training  and  services. 

Although  section  22  is  phrased  in 
terms  of  families  livinf^  in  public 
housing,  the  program  is  also  available  to 
Indian  Housing  Authorities  (IHAs), 
because  of  section  527  of  the  National 
Affordable  Housing  Act  (104  Stat.  4216: 
42  U.S.C.  1437aa  note)  (NAHA).  Section 
527  extends  the  applicability  of  many 
NAHA  provisions  affecting  title  I  of  the 
1937  Act  (including  section  515,  whicli 
added  Section  220  to  housing  operated 
by  an  IHA. 
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Applicants  under  PIC  receive  funding 
to  conduct:  Supportive  Services  (Only), 
Renovation/Conversion/New 
Construction  (Only),  and  Combination 
Supportive  Services/Renovation/ 
Conversion/Construction  Activities. 

On  February  28, 1994  (59  FR  9592), 
HUD  published  a  Notice  of  Funding 
Availability  (NOFA)  that  announced 
$75  million  in  FIC  funds,  and  stated  the 
Department's  intention  to  use  $1  million 
of  FIC  funds  to  undertake  a 
Neighborhood  Demonstration  Program. 
The  Notice  of  Demonstration  was 
announced  in  the  Federal  Register  on 
July  21, 1&94  (59  FR  37338).  The  NOFA 
was  amended  four  times  as  follows: 

•  April  19,  1994  (59  FR  18570). 
Extended  the  eligible  activities  to 
include  new  construction  and 
acquisition;  and  extended  the 
application  submission  deadline  to 
Friday,  July  22, 1994.  In  addition,  the 
Department  announced  it's  intention  to 
use  $5  million  of  FIC  funds  for  a  Youth 
Development  Initiative  to  address  the 
problems  of  violence  in  low-income 
communities.  The  Demonstration  was 
announced  in  the  Federal  Register  on 
May  13, 1994  (59  FR  25262). 

•  June  9, 1994  (59  FR  29816).  Revised 
the  NOFA  to  include  language  regarding 
the  Comprehensive  Improvement 
Assistance  Program  (CLAP).  In  addition, 
the  Department  announced  the  award  of 
$2  million  to  the  Chicago  Housing 
Authority  (CHA)  on  an  emergency  basis 
for  FIC  eligible  purposes. 

•  July  14. 1994  (59  FR  35945). 
Announced  new  application  submission 
requirements  for  applicants  applying  to 
undertake  renovation/conversion/new 
construction  activities  (only).  This 
amendment  was  issued  subsequent  to 
the  Notice  of  Demonstration  published 
June  21, 1994.  In  addition,  the 
amendment  determined  that  section  957 
of  the  National  Affordable  Housing  Act 
(NAHA)  was  subject  to  appropriations 
and  not  applicable  at  this  time. 

•  Published  July  29, 1994  (59  FR 
38617).  Announced  the  change  of  the 
explanation  of  the  award  of  funds  and 
increased  the  number  of  points  available 
in  the  ranking  factor  that  addresses  the 
need  for  services  by  eligible  residents 
under  the  categories  for  renovation/ 
conversion/supportive  services  and 
supportive  services  (only)  from  "10" 
points  to  "30"  points.  In  addition, 
maximum  points  achievable  under 
Renovation/Conversion/Supportive 
Services  activities  were  changed  from 
"135"  to  "155".  Maximum  points 
achievable  for  Supportive  Services 
(Only)  were  changed  from  "140"  to 
"160." 

Accordingly,  this  announcement 
further  amends  the  NOFA  for  Public 


and  Indian  Family  Investment  Centers 
as  published  on  February  28, 1994  (59 
FR  9592),  and  specifically  the 
Amendment  published  on  July  29, 1994 
(59  FR  38617),  which  increased  the 
points  achievable  in  the  ranking  factor 
that  addressed  the  need  for  services  by 
eligible  residents.  The  Department 
announces  that  applications  were 
reviewed  and  evaluated  in  accordance 
with  the  ranking  factors  set  forth  in  the 
original  NOFA  published  February  28, 
1994,  and  did  not  includie  the  increased 
number  of  points  specified  in  the  July 
29, 1994  amendment.  Applications  were 
selected  in  accordance  with  ranking 
guidance  set  forth  in  the  July  29,  1994 
NOFA  amendment  that  allowed  that 
grants  may  be  awarded  out  of  rank  order 
based  on  project  size  and  geographical 
diversity.  The  final  ranking  list  was 
compiled  from  lists  that  included  the 
four  top  applications  (per  funding 
category)  per  HUD  Region;  the  top 
applications  in  states  not  represented  in 
the  former  category;  and  a  mix  of  small, 
medium  and  large  housing  authorities 
nationwide. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15, 1989),  the 
Department  is  pubUshing  details 
regarding  the  recipients  of  funding 
awards.  This  information  is  provided  in 
Appendix  A  to  this  document. 

Dated:  January  30, 1995. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Appendix  A 

Public  Housing  Authorities 

Lynn  Housing  Authority 

174  South  Common  Street 

Lynn,  MA  01905-2513 

(617)  598-1225 

Contact:  Norm  Cole 

Grant  Amount:  5985,000 

Salem  Housing  Authority 

27  Chaiter  Street 

Sdlem,  MA  01970 

(508)  744^432 

Contact:  Elayne  Hart 

Grant  Amount:  SI  ,000,000 

Housing  Authority  City  of  Hartford 

475  Flatbush  Avenue 

Hartford,  CT  06106 

(203)  275-8487 

Contact:  Paul  Capra 

Grant  Amount:  $970,000 

Portland  Housing  Authority 
14  Baxter  Boulevard 
Portland,  ME  04101-4935 
(207)  773-4753 
Contact:  John  Hodge 
Grant  Amount:  $1,000,000 
Manchester  Housing  &  Redevelopment 
Authority 


198  Hanover  Street 
Manchester,  NH  03104 
(603)  624-2100 
Contact:  Grace  Grogan 
Grant  Amount:  5710.637 

Providence  Housing  Authority 
100  Broad  Street 
Providence,  RI  02903-4129 
(401)  751-6400 
Contact:  Stephen  O'Rourke 
Grant  Amount:  5997,500 

Van  Buren  Housing  Authority 

16  Champlain  Street 

Van  Buren,  ME  04785-0158 

(207)  868-5441 

Contact:  Steve  La  Pierre 

Grant  Amount:  51,000,000 

Municipal  Housing  Authority  of  Schenectady 

375  Broadway 

Schenectady,  NY  12305-2595 

(518)  372-3346 

Contact:  Sharron  Jordan 

Grant  Amount:  5944,995 

Rochester  Housing  Authority 

140  West  Avenue 

Rochester,  NY  14611-2744 

(716) 328-6200 

Contact:  Thomas  McHugh 

Grant  Amount:  $1 ,000,000 

Geneva  Housing  Authority 

P.O.  Box  153 

Geneva,  NY  14456-2319 

(315)  789-8010 

Contact:  Andrew  Tyman 

Grant  Amount:  5732,626 

New  York  City  Housing  Authority 

250  Broadway 

New  York,  NY  10007-2516  • 

(212) 306-3440 

Contact:  Jacqueline  Barley 

Grant  Amount:  5950,000 

Poughkeepsie  Housing  Authority 
P.O.  Box  630 

Poughkeepsie,  NY  12601-0632 
(914) 485-8862 
Contact:  Evelyn  Bayon 
Grant  Amount:  5284,282 
Atlantic  City  Housing  .Authority 
227  N.  Vermont  Avenue 
Atlantic  City,  NJ  08404-7549 
(609)  344-1107 
Contact:  Ron  Lewis 
Grant  Amount:  5392,000 

Morristown  Housing  Authority 

31  Early  Street 

Morristown.  NJ  07960-3883 

(201) 583-6343 

Contact:  Lawrence  Jackson 

Grant  Amount:  5893,440 

Housing  Authority  of  Baltimore  City 

417  E.  Fayette  Street 

Baltimore,  MD  21202 

(410)  396-3232 

Contact:  Ralph  Multhopp 

Grant  Amount:  51,000,000 

Housing  Authority  of  the  City  of  Clarksburg 

916  W.  Pike  Street 

Clarksburg,  VW  26301-2250 

(304)  623-3322 

Contact:  Alice  Limbers 

Grant  Amount:  5450,802 

Dover  Housing  Authority 

1266-76  White  Oak  Road 

Dover,  DE  19901-3437 


Federal  Register  /  Vol.  60.  No.  23  /  Friday,  February  3.  1995  /  Notices 


6727 


(302)  678-1965 
Contact:  David  Buches 
Grant  Amount:  $1,000,000 
Pittsburgh  Housing  Authority 
200  Ross  Street 
Pittsbui^gh,  PA  15219-2068 
(412)456-5000 
Contact:  Steven  Tyson 
Grant  Amount:  $933, "^17 

Newport  News  Redevelopment  &  Housing 

Authority 
P.O.  Box  77 

Newport  News,  VA  23607-0077 
(804)  247-9701 
Contact:  Judy  Coleman 
Grant  Amount:  51.000,000 

Richmond  Redevelopment  &  Housing 

Authority 
P.O.  Box  26887 
Richmond,  VA  23261-6887 
(804) 644-9881 
Contact:  Joan  Seldon 
Grant  Amount:  5999,860 

Wise  County  Redevelopment  &  Housing 

Authority 
P.O.  Box  630 
Coebum,  VA  70339-5587 
(703)  395-6104 
Contact:  Charles  McConnell 
Grant  Amount:  $979,719 

Suffolk  Redevelopment  &  Housing  Authority 

P.O.  Box  3079 

Suffolk,  VA  23439 

(804)  925-6343 

Contact:  James  Armstrong 

Grant  Amount:  $426,318 

D.C.  Department  of  Public  and  Assisted 

Housing 
1133  North  Capitol  Street,  NE 
Washington,  DC  20002-7599 
(202)535-1500 
Contact:  Joi  Yeldell 
Grant  Amount:  $1,000,000 

Housing  Opportunity  Commission, 

Montgomery  Cotmty 
10400  Detrick  Avenue 
Kensington,  MD  20895 
(301)  933-9750 
Contact:  Lillian  Durham 
Grant  Amount:  $1,000,000 
Housing  Authority  of  the  City  of  Macon 
P.O.  Box  4928 
Macon,  GA  31208-4928 
(912)  752-5070 
Contact:  John  Hiscox 
Grant  Amount:  $1,000,000 
Florence  Housing  Authority 
303  North  Pine  Street 
Florence,  AL  35630 
(205)  764-3030 
Contact:  Shaler  Roberts 
Grant  Amount:  $997,296 
Columbia  Housing  Authority 
1917  Harden  Street 
Columbia.  SC  29204-1015 
(803) 254-3886 
Contact:  George  Ray 
Grant  Amount:  $638,488 

Housing  Authority  of  the  City  of  Charlotte 

P.O.  Box  36795 

Charlotte,  NC  28236 

(704)  336-5221 

Contact:  John  Hayes 

Grant  Amount:  $999,1 18 


Northwestern  Regional  Housing  Authority 

P.O.  Box  2510 

Boone,  NC  28607 

(704)  264-6683 

Contact:  E.  Fowler 

Grant  Amount:  $259,700 

Housing  Authority  of  the  City  of  McComb 

P.O.  Box  469 

McComb,  MS  39648 

(601)  684-7291 

Contact:  Dorothy  Jones 

Grant  Amount:  $638,610 

Palatka  Housing  Authority 

400  N.  15th  Street 

Palatka,  PL  32077 

(904)329-0132 

Contact:  Larry  Shoeman 

Grant  Amount:  $596,242 

Clearwater  Housing  Authority 

P.O.  Box  960 

Clearwater,  PL  34617 

(813)441-3643 

Contact:  Deborah  Vincent 

Grant  Amount:  $999,349 

Housing  Authority  of  Louisville 
420  South  Eighth  Street 
Louisville.  KY  40203 
(502) 574-3420 
Contact:  Kevin  Fields 
Grant  Amount:  $1,000,000 

Knoxville  Community  Development 

Corporation 
P.O.  Box  3550 
Knoxville.  TN  ^9727 
(615)521-86 
Contact>Becky  Wade  J 
Grant  Amount:  $1,000,000 

Frapklin  County  Housing  Authority 

P/5.  Box  68  I 

West  Frankfurt.  IL  62896-0068 

(618)  932-2124  ' 

Contact:  Monica  SteWart 

Grant  Amount:  599^,625 

Lucus  Metropolitan  Housins  Authority 

P.O.  B^X^477^ 

Toledo,  OH43692-0477 

(419)  25&-9400 

Contact:  Arlene  Hinson 

Grant  Amount:  Si. 000,000 

Inkster  Housing  Conmiission 

4500  Inkster  Road 

Inkster,  MI  48141-1871 

(313)  561-2600 

Contact:  Floyd  Simmons 

Grant  Amount:  $999,990 

Benton  Township  Housing  Commission 

1216  Blossom  Lane 

Benton  Harbor,  MI  49022 

(616) 927-3541 

Contact:  Saramie  Smith 

Grant  Amount:  51.000,000 

South  Bend  Housing  Authority 
P.O.  Box  11057 
South  Bend,  IN  46634-0057 
(219)  235-9346 
Contact:  Barbara  Lawson 
Grant  Amount:  $1,000,000 
Indianapolis  Housing  Authority 
410  North  Meridian 
Indianapolis.  IN  46204-1790 
(317)  634-2361 
Contact:  Marcia  Pierce 
Grant  Amount:  $995,794 


Public  Housing  Agency  of  the  Qty  of  Saint 

Paul 
480  Cedar  Street 
St.  Paul,  MN  55101-2240 
(612)  298-5664 
Contact:  Jon  Cutzman 
Grant  Amount:  $1,000,000 

Housing  Authority  of  the  City  of  Santa  Fe 
P.O.  Box  4039 
Santa  Fe,  NM  87502-4039 
(505) 988-2859 
Contact:  Michael  Varela 
Grant  Amount:  S646.500 
Housing  Authority  of  El  Paso 
P.O.  Box  9895 
,     El  Paso,  TX  79989-9895 
(915)  532-5678 
Contact;  Sharon  Busch 
Grant  Amount:  $997,648 

Housing  Authority  of  Fort  Worth 

P.O.  Box  430 

Fort  Worth,  TX  76101-0430 

(817)  336-2419 

Contact:  Barbara  Holston 

Grant  Amount:  $1,000,000 

Housing  Authority  of  San  Angelo 

P.O.  Box  1751 

San  Angelo,  TX  76902-1751 

(915)657-4226 

Contact:  Fred  Contreras 

Grant  Amount:  5248,614 

Housing  Authority  of  the  City  of  Galveston 

920  53rd  Street 

Galveston,  TX  77551-1099 

(409)  744-3641 

Contact:  Walter  Norris 

Grant  Amount:  $1,000,000 

Housing  Authority  of  the  City  of  Dumas 

Box  115 

Dumas,  AR  71639-0115 

(901) 382-5457 

Contact:  Margaret  Weaver 

Grant  Amount:  Si. 000,000 

Housing  Authority  of  New  Iberia 

325  North  Street 

New  Iberia.  LA  70560 

(318)364-5515 

Contact:  Ernest  Wilson 

Grant  Amount:  $999,887 

Low  Rent  Housing  Agency  of  Clinton 

215  6th  Aevenue  South 

Clinton,  lA  52732 

(319)  243-1280 

Contact:  Jayne  Jochem 

Grant  Amount:  $571,934 

Southern  Iowa  Regional  Housing  Authority 

219  North  Pine  Su^et 

Creston,  lA  50801-2413 

(515)  782-8585 

Contact:  Harold  Riedel 

Grant  Amount:  S449.200 

Eastern  Iowa  Regional  Housing  Authority 

P.O.  Box  1140 

Dubuque.  lA  52004-1140 

(319)  556-^166 

Contact:  Jerelyn  OConnor 

Grant  Amount:  $353,000 

North  Iowa  Regional  Housing  Authority 

217  2nd  Street.  SW 

Mason  City,  lA  50401 

(515)  423-0897 

Contact:  Karen  McGreevey 

Grant  Amount:  S997.921 

Olathe  Housing  Authority 
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P.O.  Box  768 

Olathe.  KS  66061-0768 

(913)  782-2600 

Contact:  Joyce  Keys 

Grant  Amount:  S688,121 

Scotts  Bluff  County  Housing  Authority 

89A  Woodley  Park  Road 

Cering,  NE  69341-1633 

(308)  635-3815 

Contact:  Don  Neureuther 

Grant  Amount:  $408,000 

Housing  Authority  of  Saint  Louis  County 

8865  Natural  Bridge 

St.  Missouri,  MO  63121-0580 

(314)  428-7948 

Contact:  Julia  Tibbs 

Grant  Amount:  $1,000,000 

Fort  Collins  Housing  Authority 

1715  West  Mountain 

Ft.  Collins,  CO  80521 

(303)  221-5484 

Contact:  Rochelle  Stephens 

Grant  Amount:  $830,495 

Helena  Housing  Authority 
812  Abbey  Street 
Helena,  MT  59601 
(406)  442-7970 
Contact:  Joanne  Hale 
Grant  Amount:  $1,000,000 
Sioux  Falls  Housing  &  Redevelopment 

Commission 
804  S.  Minnesota  Avenue 
Sioux  Falls,  SD  57104 
(605)  331-0704 
Contact:  Gloria  Maher 
Grant  Amount:  $342,865 
Housing  Authority  County  of  Salt  Lake 
1962  South  200  East 
Salt  Lake  City,  UT  84115 
(801) 487-5453 
Contact:  Mary  Thompson 
Grant  Amount:  $1,000,000 
Housing  Authority  of  Salt  Lake  City 
1776  S.W.  Temple 
Salt  Lake  City,  UT  84115 
(301) 487-2161 
Contact:  Terry  Feveryear 
Grant  Amount:  $1,000,000 

Housing  Authority  of  the  City  of  Los  Angeles 

P.O.  Box  17157 

Los  Are.  KS,  CA  90017 

(213)  2j-'-250O 

Contact:  Milton  Patterson 

Grant  Amount:  $1,000,000 

State  of  Hawaii  Housing  Authority 

P  O.  Box  17907 

Honolulu.  HI  96717 

(308)  848-3230 

Contact:  Bella  fielmonte 

Grant  Amount:  Si. 000,000 

Housing  Authority  of  the  City  of  Oxnard 

1470  Colonia  Road 

Oxnard,  CA  93030-3714 

(805)  385-8089 

Contact:  M.  Bernard  Carn 

Grant  Amount:  $1,000,000 

Chandler  Housing  &  Redevelopment  Division 

99  North  Delaware  Street 

Chandler.  AZ  85225-5577 

(502)  786-2600 

Contact:  Jennifer  Morrison 

Grant  Amount:  $483,372 

Housing  Authority  of  the  City  of  Fresno 

1833  "E"  Street 


Fresno,  CA  93706 

(209)  443-8493 

Contact:  Donna  McBrien 

Grant  Amount:  $1,000,000 

Housing  Authority  of  the  County  of  Kings 

680  North  Douty 

Hanford,  CA  93230 

(209)  582-2806 

Contact:  Tracy  Insley 

Grant  Amount:  $177,827 

Housing  Authority  of  the  City  of  Las  Vegas 

420  North  10th  Street 

Las  Vegas,  NV  89101 

(702)  386-2727 

Contact:  Paula  McDonald 

Grant  Amount:  $999,750 

Alaska  Housing  Finance  Corporation 

P.O.  Box  230329 

Anchorage,  AK  99523-0329 

(907)  562-2813 

Contact:  James  Gurke 

Grant  Amount:  $789,648 

Housing  Authority  of  Portland 
135  Southwest  Ash 
Portland.  OR  97204 
(503) 228-2178 
Contact:  Paul  Parker 
Grant  Amount:  $1,000,000 

Housing  Authority  of  the  City  of  Salem 

P.O.  Box  808 

Salem,  OR  97308-0808 

(503)  588-6443 

Contact:  Kevin  McTeague 

Grant  Amount;  $492,757 

Linroln  County  Housing  Authority 

PO.  Box  1470 

Newport,  OR  97365 

(503)  265-5326 

Contact:  Georgia  Stone 

Grant  Amount:  $738,032 

Housing  Authority  of  the  City  of  Tacoma 

1728  East  44th  Street 

Tacoma,  WA  98404-4699 

(206)  479-3694 

Contact:  Patricia  Harrington 

Grant  Amount;  $1,000,000 

Sp>okane  Housing  Authority 

West  55  Mission  Street 

Spokane.  WA  99201-2044 

(509) 328-2953 

Contact:  Ruth  Robinson 

Grant  Amount:  $608,783 

Indian  Housing  Authorities 

Seminole  Tribe  of  Florida 
3101  Northwest  63rd  Avenue 
Hollywood,  FL  33024 
(305)  983-6727 
Contact:  Peggie  Reynolds 
Grant  Amount:  $999,209 

Choctaw  Nation  Indian  Housing  Authority 

P.O.  Box  G 

Hugo.  OK  74743 

(405)  326-7521 

Contact:  Gary  Batton 

Grant  Amount:  $1. 000,000 

Cherokee  Nation  Indian  Housing  Authority 

P.O.  Box  1007 

Tahlequah,  OK  74465 

(918)  456-5482 

Contact:  Joel  Thompson 

Grant  Amount:  5918,024 

White  Earth  Reservation  Indian  Housing 
Authority 


P.O.  Box  436 

White  Earth.  MN  56591 
(218)  983-3285 
Contact:  Mary  Heisler 
Grant  Amount:  $1 .000,000 

Absentee  Shawnee  Indian  Housing  Authority 

P.O.  Box  425 

Shawnee.  OK  74802-0425 

(405)  273-1050 

Contact:  Sherry  Wilson 

Grant  Amount:  $1,000,000 

Cheyenne  River  Indian  Housing  Authority 

P.O.  Box  480 

Eagle  Butte,  SD  57625 

(605)  964-4265 

Contact:  Wayne  Ducheneaux 

Grant  Amount:  $430,000 

Menominee  Tribal  Indian  Housing  Authority 

P.O.  Box  459 

Keshena,  WI  54135-0459 

(715)  799-3236 

Contact:  Brian  Van  Enkenvoort 

Grant  Amount:  Si. 000.000 

|FR  Doc.  95-2692  Filed  2-2-95;  8:45  am) 

etLUNG  CODE  4210-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-01 5-95-1 61 0-00:  G5-063] 

Proposed  Perlite  Mining  Operation, 
Lake  County,  Oregon;  Intent  to  Prepare 
an  Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management 
(BLM),  DOI. 

ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  a  proposed  mining  operation. 

SUMMARY:  The  Lakeview  District  is 
initiating  the  EIS  process  to  analyze  the 
potential  environmental  impacts  of  a 
proposed  perlite  mining  operation  in 
Lake  County,  Oregon.  Atlas  Perlite,  Inc. 
is  proposing  to  develop  a  15-20  acre 
quarry  and  associated  waste  rock  dump 
on  Tucker  Hill  located  approximately  35 
northwest  of  the  town  of  Lakeview, 
Oregon.  The  ore  would  be  hauled  from 
Tucker  Hill  to  Lakeview  where  it  would 
be  crushed  and  transported  via  rail  to 
markets  mainly  in  the  northwest.  This 
notice  has  been  given  so  interested  or 
affected  people  may  participate  and 
contribute  to  the  final  decision. 

DATES:  This  notice  constitutes  the 
beginning  of  the  30-day  public  scoping 
process.  Interested  individuals, 
organizations,  and  other  agencies  are 
encouraged  to  review  the  proposal  and 
provide  written  comments  on  or  before 
March  6. 1995  to  the  address  below. 

ADDRESSES:  Scott  Florence,  Area 
Manager.  Lakeview  Resource  Area. 
BLM,  PO  Box  151.  Lakeview,  OR  97630. 


FOR  FURTHER  mFORMATKM  CONTACT:  Ted 
Davis,  Project  Coordinator,  at  address 
above  or  telephone  (503-947-2177). 
SUPPLEMENTARY  INFORMATION:  The  BLM 
will  consider  issues  and  concerns 
identified  during  the  scoping  process  in 
the  preparation  of  the  draft  EIS.  The 
preliminary  issues  identified  include 
potential  impacts  to  traditional  Native 
American  uses  of  the  area, 
archaeological  sites,  wildlife,  visual 
quality,  native  plants,  noxious  weeds, 
and  socio-economics.  Those 
individuals,  organizations,  and  agencies 
with  a  known  interest  in  the  proposal 
have  been  sent  a  scoping  letter 
requesting  comments  on  the  proposal. 
Persons  wishing  to  be  added  to  the 
mailing  Ust  for  this  EIS  may  do  so  by 
contacting  Ted  Davis.  At  this  time  there 
is  no  formal  scoping  meeting  planned, 
though  one  could  be  scheduled  if  there 
is  sufficient  interest. 

The  comment  period  on  the  draft  EIS 
will  last  60  days  from  the  date  the  U.S. 
EPA  Notice  of  Availabihty  appears  in 
the  Federal  Register  and  EIS  is  expected 
to  be  available  for  review  in  August 
1995.  Because  of  recent  court  rulings,  it 
is  very  important  that  those  interested 
in  the  proposed  action  participate 
during  the  scoping  and  draft  EIS  review 
processes,  so  that  any  substantive 
comments  are  provided  at  a  time  when 
the  BLM  can  meaningfully  consider 
them. 

Ed  Singleton, 

District  Manager. 

(FR  Doc.  95-2637  Filed  2-2-95:  8:45  am) 

BILUNQ  CODE  431».3»-P 


PCM)20-1430-01;  1-29055] 

Exchange  of  Public  Lands  in  Blaine 
County,  Idaho;  Realty  Action 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Realty  Action; 
Exchange  of  Public  Lands  in  Blaine 
County.  Idaho. 


SUMMARY:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C 
1716: 

T.  7  S..  R.  26  E..  B.M..  Blaine  County 

Sec.  20:  ESE; 

Sec.  21;  SWV4; 

Sec.  28;  NWV4,  SWV4SWV4; 

Sec.  29:  EV2NEV4. 
T.  8  S..  R.  28  E..  B.M..  Blaine  County 

Sec.  4;  W»/sSWV4 

Sec.  5;  SEV4SEy4 

The  area  described  contains  640  acres, 
more  or  less. 


In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  fit>m  Dale  Klingler: 

T.  7  S.,  R  26  B..  B.M..  Blaine  County 
Sec.  16:  All. 

The  area  described  contains  640  acres, 
more  or  less. 

DATES:  The  pubUcation  of  this  notice  in 
the  Federal  Register  will  segregate  the 
public  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  As 
provided  by  the  regulations  of  43  CFR 
2201.1(b),  any  subsequently  tendered 
application,  allowance  of  which  is 
discretionary,  shall  not  be  accepted, 
shall  not  be  considered  as  filed  and 
shall  be  returned  to  the  applicant.  The 
segregative  effect  of  this  notice  will 
terminate  upon  issuance  of  patent  or  in 
two  years,  whichever  occurs  first. 
ADDRESSES:  Detailed  information 
concerning  the  exchange  is  available  for 
review  at  the  Burley  District  Office,  200 
South  Oakley  Highway.  Burley.  Idaho 
83318. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  land  exchange  is  to 
facilitate  more  efficient  management  of 
the  public  lands  through  consolidation 
of  ownership  and  to  benefit  the  public 
interest  by  obtaining  important  resource 
values.  The  public  lands  to  be 
exchanged  are  isolated  and  difficult  to 
manage  parcels  with  limited  resource 
values.  The  private  lands  being  offered 
would  significantly  improve  the  land 
ownership  pattern  in  the  area  and 
provide  key  access  to  a  large  block  of 
public  land.  The  exchange  is  consistent 
with  the  Bureau  Of  Land  Management 
land  use  plan  for  the  area  which  is  the 
Monument  Resource  Management  Plan 
(approved  February.  1986  and  amended 
January.  1992).  The  public  interest  will 
be  served  by  making  this  exchange. 

The  value  of  the  lands  to  be 
exchanged  has  been  determined  through 
appraisal  to  be  equal. 
The  exchange  will  be  subject  to: 

1.  All  valid  existing  rights  of  record, 
including  but  not  limited  to.  electric 
power  distribution  line  rights-of-way,  I- 
29552  and  1-14412. 

2.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals. 

For  a  period  of  45  days  bom  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Snake  River 
Area  Manager  at  the  above  address. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 


Dated:  January  24. 1995 
Ken  Knowles, 

Environmental  Protection  Specialist. 
(FR  Doc  95-2638  Filed  2-2-95;  8:45  am) 
BILLMO  CODE  4»1ft-ae-P 


Bureau  of  Land  Management 

PD-014-42ia-05;  101-29418] 

Realty  Action;  Bureau  Motion 
Recreation  and  Put>lic  Purposes 
(R&PP)  Act  aassification;  Idaho 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

SUMMARY:  The  following  public  lands 
near  the  City  of  Cascade,  Valley  County, 
Idaho  have  been  examined  and  found 
suitable  for  classification  for  lease  to  the 
City  of  Cascade  under  the  provisions  of 
the  Recreation  and  PubUc  Purposes  Act. 
as  amended  (43  U.S.C.  869  et  seq.].  The 
City  of  Cascade  proposes  to  use  the 
lands  for  a  park  in  connection  with  their 
North  Fork  Payette  River  Greenway. 

Baise  Meridiui,  Idaho 

T.  13  N..  R.  4  E.. 
Section  8:  Lot  2 

Containing  8.7  acres  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  A  lease  is  consistent  with 
current  BLM  land  use  planning  and 
would  be  in  the  public  interest. 

The  lease,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

3.  Lessee  shall  adhere  to  the  proposed 
development  plan  and  shall  obtain 
WTitten  approval  from  the  Authorized 
Officer  prior  to  any  changes  in  the 
development  plan. 

4.  Lessee  shall  include  the  Bureau  of 
Land  Management  as  an  interested  party 
on  any  revisions  of  the  North  Fork  of  the 
Payette  River  Greenway  Plan. 

5.  Lessee  shall  have  all  proper 
permits,  specifically  including  but  not 
limited  to  the  permits  from  the  Corps  of 
Engineers  and/or  the  Idaho  Department 
of  Water  Resources  for  disturbance  of 
any  wetland/riparian  areas,  prior  to  any 
construction  activities. 

6.  All  merchantable  timber  shall  be 
reserved  to  the  BLM.  The  City  of 
Cascade  will  reimburse  the  BLM  for  the 
value  of  the  merchantable  trees  removed 
or  at  the  Authorized  Officer's  discretion 
the  BLM  will  authorize  their  removal 
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under  a  timber  sale  contract  or  related 
authorization. 

7.  Any  signs  for  the  subject  park  will 
include  a  reference  that  the  land  was 
obtained  from  the  Bureau  of  Land 
Management.  Detailed  information 
concerning  this  action  is  available  for 
review  at  the  office  of  the  Bureau  of 
Land  Management,  Boise  District,  3948 
Development  Avenue,  Boise,  Idaho. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice, 
interested  persons  may  submit 
comments  regarding  the  proposed  lease 
or  classification  of  the  lands  to  the 
District  Manager,  Boise  District  Office, 
3948  Development  Avenue,  Boise,  Idaho 
83705. 

CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  lands  for  a  park. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 
APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  park. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice 

Dated  January  23, 1995. 
David  Vail, 

Acting  District  Manager. 

[PR  Doc.  95-2639  Filed  2-2-95;  8:45  am] 

BILUNG  CODE  431(H)g-p 

[NV-S30-1 430-01;  N-59553] 

Realty  ActionrModified-Competitive 
Sale  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Modified-Competitive  Sale  of 

Public  Lands  in  Clark  Coimty,  Nevada. 


SUMMARY:  The  following  described 
public  land  in  Henderson,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  sale  utilizing  modified- 
competitive  procedures,  at  not  less  than 
the  fair  market  value.  Authority  for  the 
sale  is  Section  203  and  Section  209  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA). 

Mount  Diablo  Meridian,  Nevada 

T.  21  S.,  R.  62  E., 
Sec.  35:  NEV4SWV4. 
Containing  40.00  acres,  more  or  less. 

Fair  Market  Value  (FMV)  $1,020,000.00 

This  land  is  not  required  for  any 
federal  purpose.  The  sale  is  consistent 
with  current  Bureau  planning  for  this 
area  and  would  be  in  the  public  interest. 

In  the  event  of  a  sale,  conveyance,  of 
the  available  mineral  interests  will 
occiu-  simultaneously  with  the  sale  of 
the  land.  The  mineral  interests  being 
offered  for  conveyance  have  no  known 
mineral  value.  Acceptance  of  a  sale  offer 
will  constitute  an  application  for 
conveyance  of  those  mineral  interests. 
The  applicant  will  be  required  to  pay  a 
$50.00  nonretumable  filing  fee  for 
conveyance  of  the  available  mineral 
interests. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1 .  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  Oil,  gas,  sodium,  potassium  and 
saleable  minerals  and  will  be  subject  to: 

1 .  Those  rights  for  airport  marker 
purposes  which  have  been  granted  to 
the  Federal  Aviation  Administration  by 
Permit  No.  N-4245  under  the  authority 
of(44LD513). 

2.  Those  rights  for  natural  gas 
pipeline  purposes  which  have  been 
granted  to  Southwest  Gas  Corporation 
by  Permit  No.  NEV-015814  under 
section  28  of  the  Mineral  Leasing  Act  of 

1920  (30  U.S.C.  185). 

3.  Those  rights  for  water  pipeline 
purposes  which  have  been  granted  to 
Las  Vegas  Valley  Water  District  by 
Pertnit  No.  NEV-043457  under  the  Act 
of  October  21,  1976  (43  U.S.C.  1719). 

4.  Those  rights  for  a  public  road 
which  have  been  granted  to  the  City  of 
Henderson  by  Permit  No.  31767  under 
the  Act  of  October  21, 1967  (43  U.S.C. 
1719). 

5.  Those  rights  for  highway  (Boulder 
Highway)  purposes  which  have  been 
granted  to  the  Nevada  Department  of 
Transportation  by  Permit  No.  CC- 
018944  under  the  Act  of  November  9, 

1921  (42  U.S.C.  216). 

And  is  also  subject  to  easements  for 
roads,  public  utilities  and  flood  control 


purposes  in  accordance  with  the 
transportation  plan  for  Clark  County 
and  the  City  of  Henderson. 

The  land  will  be  offered  for  sale  at 
public  auction  beginning  at  10:00  am 
PST  on  April  19,  1995,  at  4765  West 
Vegas  Drive,  Las  Vegas,  Nevada  89108. 
This  sale  will  be  by  modified 
competitive  procedures.  City  of 
Henderson  will  be  given  the 
opportunity  to  meet  the  highest  bid 
received  at  public  auction.  Sale  will  be 
by  sealed  bid  only.  All  sealed  bids  must 
be  submitted  to  the  BLM's  Las  Vegas 
District  Office  at  4765  W.  Vegas  Drive, 
Las  Vegas,  Nevada  89108,  no  later  than 
4:15  pm  PST,  April  18, 1995.  Bid 
envelopes  must  be  marked  on  the  letter 
front  corner  with  the  parcel  number  and 
sale  date.  Bids  must  be  for  not  less  than 
the  appraised  FMV  specified  in  this 
notice.  Each  sealed  bid  shall  be 
accompanied  by  a  certified  check,  postal 
money  order,  bank  draft  or  cashier's 
check  made  payable  to  the  Department 
of  the  Interior,  BLM  for  not  less  than  20 
percent  of  the  amount  bid. 

Federal  law  requires  that  all  bidders 
must  be  U.S.  citizens  18  years  old  or 
older,  or  in  the  case  of  corporations,  be 
subject  to  the  laws  of  any  State  of  the 
U.S.  Proof  of  these  requirements  must 
accompany  the  bid. 

Under  modified  competitive  sale 
procedures,  an  apparent  high  bid  will  be 
declared  at  public  auction.  The  apparent 
high  bidder  and  the  designated  bidder. 
City  of  Henderson,  will  be  notified.  The 
designated  bidder  shall  have  30  days 
from  the  date  of  the  sale  to  exercise  the 
preference  consideration  given  to  meet 
the  high  bid.  Should  the  designated 
bidder  fail  to  submit  a  bid  that  matches 
the  apparent  high  bid  with  the  specified 
time  period,  the  apparent  high  bidder, 
shall  be  declared  high  bidder.  The  total 
purchase  price  for  the  land  shall  be  paid 
within  180  days  of  the  date  of  the  sale. 
The  purchaser  will  be  required  to 
reimburse  the  BLM  for  the  costs  of 
publication  of  this  notice. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  sales  and  disposals 
under  the  mineral  disposal  laws.  This 
segregation  will  terminate  upon 
issuance  of  a  patent  or  270  days  from 
the  date  of  this  publication,  whichever 
comes  first. 

For  a  period  of  45  days  &t)m  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  4765  West 
Vegas  Drive,  Las  Vegas,  Nevada  89108. 
Any  adverse  comments  will  be  reviewed 


by  the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
his  realt>  action  will  become  the  final 
determinition  of  the  Department  of  the 
Interior.  7he  Bureau  of  Land 
Management  may  accept  or  reject  any  or 
all  offers,  or  withdraw  any  land  or 
interest  in  the  land  from  sale,  if,  in  the 
opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  FLPMA,  or  other 
apphcable  laws.  The  lands  will  not  be 
offered  for  sale  until  at  least  60  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  January  19, 1995. 
Lorraine  Buck, 
Acting  District  Manager. 
IFR  Doc.  95-2640  Filed  2-2-95;  8:45  am] 

BILUNG  CODE  431(V-HC-M 
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[ID-«42-04-1 420-000] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.,  January  26,  1995. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  north 
boundary  and  subdivisional  fines,  the 
subdivision  of  section  4,  and  the  survey 
of  a  portion  of  the  center  fine  of  U.S. 
Highway  No.  93  and  lots  9, 14, 15,  18, 
and  19  in  section  4,  and  of  lot  9  in 
secUon  5,  T.  13  N.,  R.  19  E.,  Boise 
Meridian,  Idaho,  Group  No.  869,  was 
accepted  January  24.  1995. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Branch  of  Cada.stral  Survey, 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho,  83706. 

Dated:  January  26, 1995. 
Gary  T.  Oviatt, 

Acting  Chief  Cadastral  Surveyor  for  Idaho. 
[PR  Doc.  95-2641  Filed  2-2-95;  8:45  am]      * 
BILLING  CODE  4310-t»-M 


[1D-942-04-1 420-00] 

Idaho:  Filing  of  Plat  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9.00  a  m  .  January  26, 1995. 

The  plat  repilasenting  the  dependent 
resurvey  of  portions  of  the  north  and 


west  boundaries,  subdivisional  lines, 
and  the  meanders  of  the  left  bank  of  the 
Snake  River  in  section  8.  the 
subdivision  of  sections  6.  7.  and  8.  the 
survey  of  the  1994  meanders  of  the  right 
bank  of  the  Snake  river  in  section  6,  and 
a  metes-and-bounds  survey  in  sections  6 
and  7.  T.4  S..  R.2  E..  Boise  Meridian, 
Idaho,  Group  No.  881,  was  accepted 
January  20,  1995. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent  . 
to  the  Chief,  Branch  of  Cadastral  Survey. 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho,  83706. 

Dated:  January  26, 1995. 
Gary  T.  Oviatt, 

Acting  Chief  Cadastral  Sur\'eyor  for  Idaho. 
IFR  Doc.  95-2642  Filed  2-2-95;  8:45  ani] 
BfLUNG  CODE  4310-66-M 


National  Park  Service 

Beaver  Basin  Rim  Road,  Draft 
Environmental  Impact  Statement 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Availability  of  draft 
environmental  impact  statement  for  the 
proposed  Beaver  Basin  Rim  Road  at 
Pictured  Rocks  National  Lakeshore. 
Alger  County,  Michigan;  annoimcement 
of  public  meetings  for  the  purpose  of 
receiving  pubfic  comments  on  the  draft 
environmental  impact  statement  for  the 
Beaver  Basin  Rim  Road. 

SUMMARY:  Pursuant  to  section  102{2)(c) 
of  the  National  Environmental  PoUcy 
Act  of  1969,  the  National  Park  Service 
(NPS)  announces  the  availability  of  a 
draft  environmental  impact  statement 
(DEIS)  for  the  proposed  Beaver  Basin 
Rim  Road  in  Pictured  Rocks  National 
Lakeshore.  The  NPS  proposes  to 
construct  a  paved  road  in  Pictured 
Rocks  National  Lakeshore  along  the 
Beaver  Basin  Rim.  The  action  is  being 
proposed  in  response  to  a  mandate  by 
Congress  in  suction  6  of  the  Act  of 
October  15, 1966,  16  U.S.C.  460s- 
5(b)(1),  estabhshing  Pictured  Rocks 
National  Lakeshore,  directing  the 
development  of  a  scenic  shoreline  drive. 
The  proposed  action  is  also  consistent 
with  and  would  implement  the 
management  directions  of  the  1981 
general  management  plan  for  the 
national  lakeshore.  The  DEIS  was 
preoared  by  the  NPS. 

The  NPS's  preferred  alternative  for 
the  Beaver  Basin  Rim  Road  is  identified 
in  the  DEIS  as  AUemative  B:  Shoreline 
Zone  Alignment.  Under  the  preferred 


ahemative,  a  13-mile-long  paved  road 
would  be  conatructed  in  the  shoreline 
zone  of  Pictured  Rocks  National 
Lakeshore.  The  proposed  road  would 
connect  on  both  ends  with  Alger  County 
.  Road  H-58.  Two  spur  roads  would  be 
constructed  off  the  main  road  to  two 
overlooks.  These  overlooks  would 
provide  views  of  Beaver  Basin,  Beaver 
Lake,  Grand  Portal  Point,  the  Sevenmile 
Creek  area,  and  Lake  Superior.  Two 
other  alternatives  are  also  considered: 
the  no  action  alternative,  and  an 
alternative  under  which  a  new  paved 
road  would  be  constructed  within  the 
inland  buffer  zone  of  the  national 
lakeshore. 

The  impacts  of  the  proposed  action  on 
the  natural  resources  of  the  national 
lakeshore  are  expected  to  be  minor. 
However,  significant  social  impacts 
could  occur,  particulariy  in  the  Grand 
Marais  area.  The  proposed  action  will 
also  result  in  changes  to  visitor 
experience  in  the  affected  portion  of  the 
national  lakeshore. 

DATES:  Comments  on  the  draft  EIS 
should  be  received  no  later  than  March 
20.  1995. 

The  dates,  times  and  locations  of 
public  meetings  regarding  the  DEIS  are; 
Saturday.  February  11,  1995,  3:00-5:00 
pm.  Sheraton  Oaks  Hotel,  27000 
Sheraton  Drive,  Novi,  Michigan 
Sunday,  February  12,  1995,  2:00-4:00 
pm.  Holiday  Inn  South  Convention 
Center,  6820  South  Cedar  Street. 
Lansing,  Michigan 
Monday,  February  13, 1995,  7:00-9:00 
pm.  Comfort  Inn,  4155  28th  Street. 
SE.  Grand  Rapids,  Michigan 
Wednesday,  February  15,  1995.  7:00- 
9:00  pm.  Grand  Marais  Recreation 
Center,  Grand  Marais,  Michigan 
Thursday.  February  16,  1995.  7:00-9:00 
pm.  Comfort  Inn.  M-28  East, 
Munising.  Michigan 
Friday.  February  17.  1995.  7:00-9:00 
pm,  Ramada  Inn,  2750  Ramada  Way. 
Green  Bay.  Wisconsin 
ADDRESSES:  Comments  on  the  DEIS 
should  be  submitted  to:  Superintendent. 
Pictured  Rocks  National  Lakesh    e.  P.O. 
Box  40.  Munising,  MI  49862,  9(jt)-387- 
2607. 

SUPPLEMENTARY  INFORMATION:  Public 
reading  copies  of  the  DEIS  will  be 
available  for  review  at  the  Dopartmont 
of  Interior  Natural  Resources  Library. 
1849  C  Street,  NW.,  Washington,  DC 
20240;  Pictured  Rocks  National 
Lakeshore,  Sand  Point  Road.  Munising, 
Michigan  49862;  Burt  Township  Office, 
Grand  Marais.  Michigan  49839; 
Munising  Public  Library.  Munising. 
Michigan  49862;  Peter  White  Public 
Library.  Marquette.  Michigan  49855; 
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and  selected  public  libraries  in  cities 
where  public  meetings  wall  be  held. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Pictured  Rocks 
National  Lakeshore  at  the  address  or 
phone  number  listed  above. 

Dated:  January  20, 1995. 

Catherine  A.  Damon, 

Acting  Regional  Directcr,  Midwest  Region, 
National  Park  Service. 

|FR  Doc.  95-2713  Filed  2-2-95;  8:45  am] 
BILUNG  CODE  431(>-7(MI 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  332-358] 

General  Agreement  on  Trade  in 
Services:  Examination  of  Major 
Trading  Partners'  Schedules  of 
Commitments 

AGENCY:  International  Trade 
Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  public  hearing. 

EFFECTIVE  DATE:  January  26,  1995. 
SUMMARY:  Following  receipt  on  January 
4, 1995,  of  a  request  from  the  Office  of 
the  United  States  Trade  Representative 
(USTR),  the  Commission  instituted 
investigation  No.  332-358,  General 
Agreement  on  Trade  in  Services: 
Examination  of  Major  Trading  Partners' 
Schedules  of  Commitments. 
FOR  FURTHER  INFORMATIONCONTACT: 
Information  on  service  industries  may 
be  obtained  from  Mr.  Richard  Brown. 
Office  of  Industries  (202-205-3438)  and 
Ms.  Julie  Throne,  Office  of  Industries 
(202-205-3390);  economic  aspects,  from 
Mr.  Joseph  Phmn,  Office  of  Economics 
(202-205-3251);  and  legal  aspects,  from 
Mr.  William  Gearhart,  Office  of  the 
General  Counsel  (202-205-3091).  The 
media  should  contact  Ms.  Margaret 
O'Laughlin,  Office  of  Public  Affairs 
(202-205-1819).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202- 
205-1810). 

BACKGROUND:  The  USTR  in  his  letter 
dated  December  28,  1994,  requested  that 
the  Commission,  pursuant  to  section 
332(g)  of  the  Tariff  Act  of  1930,  conduct 
an  investigation  to  (1)  examine  the 
content  of  foreign  schedules  of 
commitments  under  the  General 
Agreement  on  Trade  in  Services, 
explaining  the  comm.itments  in  non- 
technical language;  and  (2)  identify  the 
potential  benefits  (e.g.,  improved  market 
sccess,  national  treatment,  MEN 
treatment,  greater  regulatory 


transparency,  etc.)  and  limitations  of 
foreign  commitments  agreed  upon  in 
April  1994. 

The  Commission  will  seek  to  provide 
such  information  in  its  report.  As 
requested  by  the  USTR,  the 
Commission,  in  its  examination  of 
foreign  schedules,  will  focus  on  sector- 
specific  commitments  pertaining  to  the 
following  service  sectors  of  the 
European  Union,  Japan,  Canada,  and 
Mexico: 

•  Distribution  services  (defined  as 
wholesaling,  retailing,  and  franchising 
services); 

•  Education  services; 

•  Communications  services  (e.g., 
enhanced  telecommunication  services, 
courier  services,  and  audiovisual 
services);  ^ 

•  Health  care  services; 

•  Professional  services  (e.g. 
accounting,  engineering,  construction, 
architectural,  and  advertising  services, 
and  lawyers); 

•  Transportation  services  (defined  as 
rail  and  trucking  services);  and 

•  Travel  and  tourism. 

In  addition,  as  requested  by  the 
USTR,  the  Commission  will  examine 
horizontal  commitments  regarding  the 
temporary  entry  and  stay  of  certain 
foreign  workers. 

As  requested  by  the  USTR,  the 
Commission  plans  to  deliver  its  report 
to  the  USTR  by  December  15,  1995. 
PUBLIC  HEARING:  A  public  hearing  in 
connection  with  the  investigation  will 
be  held  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SVV, 
Washington,  DC,  beginning  at  9:30  a.m. 
on  June  7,  1995.  All  persons  shall  have 
the  right  to  appear,  by  counsel  or  in 
person,  to  present  information  and  to  be 
heard.  Requests  to  appear  at  the  public 
hearing  should  be  filed  with  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  no  later  than 
5:15  p.m..  May  24, 1995.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  no  later  than 
5:15  p.m..  May  24, 1995.  The  deadline 
for  filing  posthearing  briefs  or 
statements  is  5:15  p.m.,  June  21,  1995. 

In  the  event  that,  as  of  the  close  of 
business  on  May  24,  1995,  no  witnesses 
are  scheduled  to  appear  at  the  hearing, 
the  hearing  will  be  cancelled.  Any 
person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  to  the 
Commission  (202-205-2000)  after  May 
24,  1995  to  determine  whether  the 
hearing  will  be  held. 

WRHTEN  SUBMISSIONS:  In  lieu  of  or  in 
addition  to  participating  in  the  hearing, 
interested  parties  are  invited  to  submit 


written  statements  concerning  the 
matters  to  be  addressed  by  the 
Conmiission  in  its  report  on  this 
investigation.  Commercial  or  financial 
information  that  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  §  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  of  the  Commission  for 
inspection  by  interested  parties.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  June  21, 1995.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretar>'  at  (202-  205-2000). 

By  order  of  the  Commission. 

Issued:  January  27,  1995 
Donna  R.  Koehnkc, 
Secretary. 
[FR  Doc.  95-2684  Filed  2-2-95;  8  45  am) 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Pohcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  of  America  v.  Commonwealth  of 
Massachusetts,  Executive  Office  for 
Administration  and  Finance,  Division  of 
Capital  Planning  and  Operations:  and 
Dimeo  Construction  Company,  Civ.  Act. 
No.  93-10280  WD  (D.  Mass.),  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Massachusetts 
on  January  13,  1995.  The  proposed 
decree  concerns  alleged  violations  of  the 
Clean  Water  Act,  33  U.S.C.  1311.  as  a 
result  of  the  discharge  of  fill  materials 
onto  approximately  11-6  acres  of 
wetlands  by  the  Commonwealth  of 
Massachusetts  ("Commonwealth")  and 
its  general  contractor,  Dimeo 
Construction  Company  ("Dimeo"), 


during  the  construction  of  the  Bristol 
County  House  of  Corrections  on  Faunce 
Comer  Road  in  Dartmouth, 
Massachusetts,  without  a  permit  issued 
pursuant  to  33  U.S.C.  1344. 

The  Consent  Decree  requires  that  the 
Commonwealth  pay  a  civil  penalty  of 
$50,000;  perform  a  $1.5  million  off-site 
compensatory  mitigation  project;  pay 
$378,000  in  the  event  the 
Commonwealth  sells  the  undeveloped 
area  around  the  House  of  Corrections; 
and  provide  a  $150,000  endowment  to 
the  Massachusetts  Audubon  Society 
("MAS")  for  the  management  of  264 
acres  of  wetlands  that  will  be  conveyed 
to  MAS  pursuant  to  a  settlement 
agreement  in  another  Clean  Water  Act 
enforcement  matter.  Dimeo  is  required 
to  offer  a  comprehensive  wetlands 
training  course  to  Dimeo's  employees 
and  to  members  of  the  Associated 
General  Contractors  of  Massachusetts. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  notice. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Attention:  Daniel  W.  Pinkston,  10th  St. 
and  Pennsylvania  Ave.,  NW.,  Room 
7303— Main  Building,  Washington,  DC 
20530,  and  should  refer  to  United  States 
v.  Commonwealth  of  Massachusetts  and 
Dimeo  Construction  Co..  DJ  Reference 
No.  90-5-1-1-3710. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Massachusetts,  1107  John  W. 
McCormack  Federal  Bldg.,  U.S.  P.O.  & 
Courthouse,  Boston,  MA  02109,  the 
Region  I  Office  of  the  United  States 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel.  1  Congress 
Street,  10th  Floor,  Boston,  MA  and  at 
the  Consent  Decree  Libraty,  1120  G 
Street,  NW.,  4th  Floor,  Washington,  DC 
20005  (202-624-0892).  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $9.75  for  a  copy 
of  the  consent  decree  only,  or  $36.25, 
for  both  the  consent  decree  and  exhibits, 
payable  to  the  Consent  Decree  Library. 
Letitia  J.  Grishaw, 

Chief,  Environmental  Defense  Section. 
Environment  and  Natural  Resources  Division. 
|FR  Doc.  95-2643  Filed  2-2-95;  8:45  am] 
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[AAQ/A  Order  No.  97-95] 

Privacy  Act  of  1974  as  Amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988 

This  notice  is  published  in  the 
Federal  Register  in  accordance  with  the 
requirements  of  5  U.S.C.  552a(e)(12). 
The  Immigration  and  Naturalization 
Service  (INS).  Department  of  Justice  (the 
source  agency),  is  participating  in  a 
computer  matching  program  with  the 
Massachusetts  Department  of 
Employment  and  Training  (MA-DET) 
(the  receipt  agency).  The  matching 
program  entitled  "Systematic  Alien 
Verification  for  Entitlements  (SAVE)" 
will  permit  MA-DET  to  confirm  the 
immigration  status  of  alien  applicants 
for,  or  recipients  of.  Federal  benefits 
assistance  (i.e.,  unemployment 
compensation  insurance)  as  required  by 
section  121  of  the  Immigration  Reform' 
and  Control  Act  (IRCA)  of  1986  (Pub.  L. 
99-603). 

Section  121(c)  of  IRCA  amends 
section  1137  of  the  Social  Security  Act 
and  requires  agencies  which  administer 
the  Federal  benefit  programs  designated 
within  IRCA  to  use  the  INS  verification 
system  to  determine  eligibility. 
Accordingly,  through  the  use  of  user 
identification  codes  and  passwords, 
authorized  persons  from  MA-DET  may 
electronically  access  the  data  base  of  an 
Immigration  and  Naturalization  Service 
Privacy  Act  system  of  records  entitled 
"Alien  Status  Verification  Index, 
JUSTICE/INS-009."  From  its  automated 
records  system.  MA-DET  may  enter 
electronically  into  the  INS  data  base  the 
alien  registration  number  of  the 
applicant  or  recipient.  This  action  will 
initiate  a  search  of  the  INS  data  base  for 
a  corresponding  alien  registration 
number.  Where  such  number  is  located. 
MA-DET  will  receive  electronically 
from  the  INS  data  base  the  following 
data  upon  which  to  determine 
eligibility:  Alien  registration  number; 
last  name;  first  name;  date  of  birth; 
country  of  birth;  Social  Security  number 
(if  available);  date  of  entry;  immigration 
status  data;  and  employment  eligibility 
data.  In  accordance  with  5  U.S.C. 
552a(p).  MA-DET  will  provide  the  alien 
applicant  with  30  days'  notice  and  an 
opportunity  to  contest  any  adverse 
finding  before  final  action  is  taken 
against  that  alien  because  of  ineligible 
immigration  status  as  established 
through  the  computer  match. 

The  original  effective  date  of  the 
matching  program  was  February  28, 
1990,  for  which  notice  was  published  in 
the  Federal  Register  on  January  29, 
1990  (55  FR  2890).  The  program  has 
continued  to  date  under  the  authority  of 


a  series  of  new  approvals  as  required  by 
the  CMPPA.  The  CMPPA  provides  that 
based  upon  approval  by  agency  Data 
Integrity  Boards  of  a  new  computer 
matching  agreement,  computer 
matching  activities  may  be  conducted 
for  18  months  and,  contingent  upon 
specific  conditions,  may  be  similarly 
extended  by  the  Board  for  an  additional 
year  without  the  necessity  of  a  new 
agreement.  The  most  recent  one-year 
extension  for  this  program  will  expire 
March  9, 1995.  Therefore,  the 
Department's  Data  Integrity  Board  has 
approved  a  new  agreement  to  permit  tlio 
continuation  of  the  above-named 
computer  matching  program  for  another 
18-month  period  from  the  effective  date 
(described  below). 

Matching  activity  under  the  new 
agreement  will  be  effective  (1)  30  days 
after  publication  of  a  computer 
matching  notice  in  the  Federal  Register. 
or  (2)  40  days  after  a  report  concerning 
the  computer  matching  program  has 
been  transmitted  to  the  Office  of 
Management  and  Budget  and 
transmitted  to  Congress  along  with  a 
copy  of  the  agreement,  whichever  is 
later.  The  agreement  (and  matching 
activity)  will  continue  for  18  months 
from  the  effective  date — unless  within  3 
months  prior  to  the  expiration  of  the 
agreement,  the  Data  Integrity  Board 
approves  a  one-year  extension  pursuant 
to  5  U.S.C.  552a(o)(2)(D). 

In  accordance  with  5  U.S.C.  552a(o)(2) 
(A)  and  (r),  the  required  report  has  been 
provided  to  the  Office  of  Management 
and  Budget,  and  to  Congress  together 
with  a  copy  of  the  agreement. 

Inquiries  may  be  addressed  to  Patricia 
S.  Neely.  Staff  Assistant,  Systems  Policy 
Staff.  Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530  (Room  850,  WCTR  Building). 

Dated:  January  27, 1995. 
Michael  J.  Roper, 

Acting  Assistant  Attorney  General  for 
Administration. 

[FR  Doc.  95-2623  Filed  2-2-95:  8:45  am) 
BILUNG  CODE  4410-10-11 


Antitrust  Division 


United  States  v.  New  England  Fish 
Exchange,  et  al.;  Proposed 
Termination  of  Final  Decree 

Notice  is  hereby  given  that  defendant 
New  England  Fish  Exchange  ("NEFE") 
has  filed  with  the  United  States  District 
Court  for  the  District  of  Massachusetts  a 
motion  to  terminate  the  Final  Decree 
entered  in  United  States  v.  New  England 
Fish  Exchange,  et  al..  No.  810  Equity, 
and  the  Department  of  Justice 
("government"),  in  a  stipulation  also 
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filed  with  the  Court,  has  consented  to 
tennination  of  the  Final  Decree,  but  has 
reserved  the  right  to  withdraw  its 
consent  based  on  public  comments  and 
for  other  reasons. 

The  Original  Petition  in  this  case  was 
filed  on  June  21, 1917,  and  charged  the 
NEFE,  and  49  other  businesses  and 
individuals,  with  combining  and 
conspiring  to  monopolize  and  restrain 
interstate  trade  and  commerce  in  the 
fresh  fish  industry  in  New  England,  in 
violation  of  Sections  1  and  2  of  the 
Sherman  Act  and  Section  7  of  the 
Clayton  Act.  Specifically,  the  Petition 
alleged  that  of  the  40  member  dealers  of 
the  NEFE,  28  were  owned  by  defendant 
dealer  Boston  Fish  Pier  Co.  and  8  were 
owned  by  defendant  dealer  Boston  Fish 
Pier  Co.  and  8  were  owned  by  defendant 
dealer  Bay  State  Fishing  Co.  Because  of 
their  monopoly  power,  Boston  Fish  Pier 
Co.  and  Bay  State  Fishing  Co.  were  able 
to  impose  rules  and  regulations  upon 
the  NEFE  that  made  it  impossible  for 
boat  captains  to  get  fair  prices  for  their 
fish  when  it  was  auctioned  off  at  the 
NEFE.  It  was  also  virtually  impossible 
for  non-NEFE  members  to  purchase  fish 
in  Boston. 

The  Final  Decree:  (i)  prohibited  the 
NEFE's  practice  of  restricting  its 
membership  to  only  those  dealers 
having  offices  on  the  Boston  Fish  Pier; 
(ii)  ordered  Boston  Fish  Pier  Co.  to 
divest  and  dissolve;  (iii)  ordered  Bay 
State  Fishing  Co.  to  divest;  (iv) 
prohibited  the  defendants  from 
"splitting  trips",  that  is,  entering  into 
action  pools  when  lots  of  fish  were 
being  bid  on.  They  were  also  enjoined 
from  "agreeing  among  themselves  to 
raise  or  depress  the  price  of  fish;  (v)      • 
limited  the  NEFE's  annual  return  on 
capital  to  8%;  and  (iv)  prohibited  the 
NEFE  from  accumulating  capital  in 
excess  of  $36,000,  plus  a  safety  fund  of 
an  additional  $15,000. 

The  government  has  filed  with  the 
Court  a  memorandum  setting  forth  the 
reasons  why  the  government  believes 
that  termination  of  the  Final  Decree 
would  serve  the  public  interest.  Copies 
of  the  Petition,  Final  Decree,  the 
Government's  Memorandum,  motion 
papers  and  all  further  papers  filed  with 
the  Court  in  connection  with  this 
motion  will  be  available  for  inspection 
at  Room  3233,  Antitrust  Division, 
Department  of  Justice,  10th  Street  and 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20530  (telephone 
202-633-2481),  and  at  the  Office  of  the 
Clerk  of  the  United  States  District  Court 
for  the  District  of  Massachusetts,  United 
States  Courthouse,  John  VV.  McCormack 
Post  Office  and  Courthouse  Building, 
Boston,  Massachusetts  02109.  Copies  of 
anv  of  these  materials  may  be  obtained 


from  the  Antitrust  Division  upon 
request  and  payment  of  the  copying  fee 
set  by  Department  of  Justice  regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  Final  Decree  to  the 
government.  Such  comments  must  be 
received  within  the  sixty-day  period 
established  by  Court  order,  and  will  be 
filed  with  the  Court  by  the  government. 
Comments  should  be  addressed  to 
Ralph  T.  Giordano,  Chief,  New  York 
Office,  Antitrust  Division,  Department 
of  Justice,  New  York,  New  York  10278 
(telephone  212-264-0390). 
Constance  K.  Robinson, 
Director  of  Operations. 
[FR  Doc.  95-2644  Filed  2-2-95;  8:45  am) 
BILUNO  CODE  441(M)1-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-30.216] 

AEG  Transportation  Systems, 
Incorporated  Pittsburgh,  PA; 
Affirmative  Determination  Regarding 
Application  for  Reconsideration 

On  November  30, 1994,  the  company 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  October 
17,  1994  and  was  published  in  the 
Federal  Register  on  November  1, 1994 
(59  FR  54631). 

The  company  submitted  additional 
information  showing  a  lost  major  bid 
that  caused  worker  separations  in  1994. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  D.C,  this  24th  day 
of  Januar\' 1995. 
Victor  J.  Tninzo, 

Program  Manager,  Policy  and  Reemployment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  95-2696  Filed  2-2-95;  8:4b  am) 

BIUING  CODE  4510-30-M 


rrA-W-30,317] 

Exxon  Company,  U.S.A.,  A/K/A  Exxon 
Corporation;  Southeastern  Production 
Division,  New  Orleans,  Louisiana 
(Formerly  Known  as  Eastern  Division 
Production  Department,  New  Orleans, 
Louisiana  Under  TA-W-26,798);  AIKJA 
New  Orleans  Production  Organization 
New  Orleans,  Louisiana;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance  on 
November  8, 1994,  applicable  to  all 
workers  of  the  subject  firm  engaged  in 
employment  related  to  the  production  of 
crude  oil  and  condensate. 

The  certification  notice  was  published 
in  the  Federal  Register  on  December  9, 
1994  (59  FR  63823). 

At  the  request  of  the  State  Agency,  the 
Department  again  reviewed  the 
certification  for  workers  of  the  subject 
firm.  New  finding  show  a  series  of 
corporate  and  divisional  name  changes. 
On  December  31,  1989,  the  employer 
account  number  for  unemployment 
insurance  (UI)  for  the  Exxon  Company, 
U.S.A.,  went  inactive  when  a  new  UI 
account  number  bearing  the  name  of  the 
Exxon  Corporation  becoming  the 
successor  account. 

Further,  the  workers  of  Exxon 
Corporation's  Eastern  Division 
Production  Department  in  New  Orleans 
certified  earlier  under  TA-W-26.798  is 
the  same  group  of  workers  certified 
under  this  certification  as  Exxon 
Corporation's  Southeastern  Production 
Division  in  New  Orleans  with  the  name 
changing  to  the  Exxon  Corporation's 
New  Orleans  Production  Organization 
on  September  1,  1994. 

Other  findings  show  a  coverage 
overlap  between  the  Eastern  Division 
Production  Department  of  Exxon 
Corporation  in  New  Orleans,  Louisiana 
from  January  21,  1991  to  February  11, 
1994  (TA-W-26,798)  and  the 
Southeastern  Production  Division  of 
Exxon  Corporation,  New  Orleans, 
Louisiana  from  August  30,  1993  to 
November  8, 1994  (TA-W-30,317). 
Accordingly,  the  Department  is  deleting 
the  August  30.  1993  impact  date  for  TA- 
VV-30,317  and  inserting  a  new  impact 
date  of  February  11, 1994. 

The  amended  notice  applicable  to 
TA-W-30,317  is  hereby  issued  as 
follows: 

"All  workers  of  the  Southeastern 
Production  Division  of  Exxon  Company, 
U.S.A..  A/K/A  Exxon  Corporation,  New 


Orleans  Louisiana  and  its  successor 
appropriate  subdivision  New  Orleans 
Production  Organization  of  Exxon 
Corporation,  New  Orleans,  Louisiana  who 
became  totally  or  partially  separated  from 
employment  on  or  after  February  11, 1994  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  in  Washington,  D.C,  this  23rd  day 
of  January  1995. 

Victor  J.  Trunzo, 

Program  Managen  Policy  and  Reemployment 
Sen'ices.  Office  o^  Trade  Adjustment 
Assistance. 

jFR  Doc.  95-2697 


employment  on  or  after  January  5, 1992  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC,  this  23rd  day  of 
January  1995. 

Victor  J.  Tninzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  95-2698  Filed  2-2-95;  8:45  am] 
BILUNG  CODE  4S10-30-M 


this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  D.C.  this  18th  day 
of  January,  1995. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  95-2701  Filed  2-2-35;  8:45  am) 

BiLUNG  CODE  4i10_30-M 


filed  2-2-95;  8:45  am)  [TA-W^O.SOa;  TA-W^0,509] 


BILLING  CODE  45ia-30-M 


[TA-W-28,220J 

M.C.M.  Coats  Incorporated,  Hotx)ken, 
New  Jersey;  Revised  Determination  on 
Reopening 

On  January  18.  1995,  the  Department, 
on  its  own  motion,  reopened  its 
investigation  for  the  former  workers  of 
the  subject  firm.  The  initial 
investigation  resulted  in  a  negative 
determination  oil  February  24,  1993 
because  the  "contributed  importantly" 
test  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  was  not 
met.  The  denial  tvotice  was  published  in 
the  Federal  Regiisler  on  March  22,  1993 
(58  FR  15383). 

A  late  response  to  the  Department's 
customer  surveyshows  that  a  major 
customer  accouniling  for  a  substantial 
portion  of  the  sales  decline  for  M.C.M. 
Coats'  switched  Its  purchases  from  the 
subject  firm  to  injiports. 

Other  findingsishow  that  the  plant 
closed  on  December  15,  1992  when  all 
production  workfers  were  laid  off. 

U.S.  imports  of  women's  suits  and 
coats  increased  ii  1993  compared  to 
1992  and  in  1992  compared  to  1991. 

"Conclusion  | 

After  careful  consideration  of  the  new 
facts  obtained  onjreopening,  it  is 
concluded  that  ii^Qreased  imports  of 
articles  like  or  diiectly  competitive  with 
the  women's  suiti  and  coats  produced 
by  the  subject  firin  contributed 
importantly  to  the  decline  in  production 
and  to  the  total  or  partial  separation  of 
workers  at  the  subject  firm.  In 
accordance  with  the  provisions  of  the 
Trade  Act  of  1974. 1  make  the  following 
revised  determination: 

"All  former  workers  of  M.C.M.. 
Incorporated,  Hoboken,  New  Jersey  who 
became  totally  or  partially  separated  from 


Marathon  Oil  Company,  Anchorage, 
Alaska  and  Kenai,  Alaska;  Termination 
of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  21, 1994  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  and  former 
workers  at  locations  of  Marathon  Oil 
Company,  located  in  Anchorage,  Alaska 
(TA-W-30,  508)  and  Kenai,  Alaska, 
{TA-W-30.  509). 

Workers  at  the  above  locations  of 
Marathon  Oil  Company  are  currently 
covered  under  an  existing  certification 
(TA-VV-30,  455B).  Consequently, 
further  investigation  in  this  case  would 
ser\-e  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  D.C.  this  20th  day 
of  January  1995. 

James  D.  Van  Erden, 

Administrator,  Office  of  IVork-Based 
Learning. 

IFR  Doc.  95-2700  Filed  2-2-95;  8:45  am) 
BILLING  CODE  4S10-00-M 


[TA-W-30,517] 

Miles  Chemical  Laboratories,  Haiedon, 
NJ;  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  28.  1994  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Miles 
Chemical  Laboratories,  Haiedon,  New 
Jersey. 

All  workers  were  separated  from  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  Section  223  of 
the  Act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment    - 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  13. 1995. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shouTi  below, 
not  later  than  February  13.  1995. 

The  petitions  filed  in  this  case  are 
available  for  inspection  ct  the  Office  of 
tlie  Director,  Office  of  Trade  Adjustment 
As:iistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 

Signed  at  Washington.  D  C.  this  17th  day 
of  January,  1995. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  &  Reemplo\Tnent 
Sen-ices.  Office  of  Trade  Adjustment 
Assistance. 
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'  APPENDIX 

Petitioner  (union/workets/finn) 

Location 

Date  re- 
ceived 

Date  of  peti- 
tion 

Petition  No. 

ArtKles  produced 

Uarco,  Inc  (Wkrs)  

Energizer  Power  Systems  (Wkrs)  

Mitchell  Enerov  Con)  (Co) 

Adriart.  Ml 

El  Paso,  TX 

01/17/95 
01/17/95 
01/17/95 
01/17/95 
01/17/95 
01/17/95 
01/17/95 
01/17/95 
01/17/95 

01/17/95 
01/17/95 
01/17/95 

01/17/95 
01/17/95 
01/17/95 

01/09/95 
01/06/95 
01/03/95 
12/29/94 
01/04/95 
01/06/95 
01/04/y5 
01/05/95 
01/04/95 

01/03/95 
01/04/95 
01/03/95 

03/27/94 
12/26/94 
01/06/95 

30.643 
30.644 
30,645 
30,646 
30,647 
30,648 
30.649 
30.650 
30.651 

30.652 
30.653 
30.654 

30.655 
30.656 
30.657 

Continuous  stock  computer  forms. 
Rechargabie  batteries. 

CoJumtHis,  OH  

Odessa,  TX 

Crude  oil. 

Enterra  OilfiekJ  Rental  Co  (Wkrs) 

Amerada  Hess  Corp  (Wkrs)  

Seaoull  Mid-South.  Inc  (Wkrs)  

OilfiekJ  equipment  rental. 

Houston,  TX 

Shreveport,  LA 

Whiteslwo.  TX  

Pittston.  PA 

Ft.  Worth,  TX  

Cartstadt,  bii  

Saddle  Brook.  NJ  ... 
Woodstock,  IL 

Butte,  MT  

Franklin  Lakes,  NJ  . 
Laurens,  SC 

Oil  and  gas. 
Oil  and  gas. 

Dee  Exploration.  Inc  (Co) 

Lynn  Alison  Manufacturing  Co  (Wkrs) 
EltMt  Ft  Worth  A/Vkrs) 

Crude  oil  exploration  and  drilling. 

Ladles'  dresses. 

Cables    and    harnesses    for    F-16 

The  Coach  Factory  (LGPN)  

Licensed  Clothira  (Co) 

planes. 
Leather  handt>ags  and  accessories. 
Tee  shirts. 

Guardian     Manufacturing     Co,     Inc 
(Wkrs). 

LaVelle  Powder  Co  (Wkrs) 

Becton  Dk^inson  &  Co  (Wkrs) 

Relays,  switches  and  aerospace  grip 

assem. 
Truck  transportation. 
Ship  merchandise  to  Latin  America. 

JPS  Converter  and  Industrial  Corp 
(Wkrs). 

Griege  goods. 

)MI 


(FR  Doc.  95-2695  Filed  2-2-95;  8:45  am) 

BILUNG  CODE  4S10-30-M 

[TA-W-30,277;  TA-W-30,277A-J] 

Union  Oil  Company  of  California  (d.b.a. 
UNOCAL)  Sugar  Land,  Texas,  et  al. 

Union  Oil  Company  of  California  (d.b.a. 
UNOCAL)  Operating  at  various  locations  in 
the  following  States:  TA-W-30.277A 
Alabama.  TA-W-30.277B  Illinois.  TA-W- 
30.277C  Louisiana.  TA-W-30,277D 
Michigan,  TA-W-30,277E  Montana,  TA-W- 
30.277F  New  Mexico.  TA-W-30,277G  Texas. 
TA-W-30,277H  Utah.  TA-W-30,277I 
Wyoming.  TA-W-30.277J  Oklahoma; 
Certification  Regarding  Eligibility  To  Apply 
for  Worker  Adjustment  Assistance. 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (P.L.  100- 
418),  the  Department  of  Labor  herein 
presents  the  results  of  an  investigation 
regarding  certification  of  eligibility  to 
apply  for  worker  adjustment  assistance. 

In  order  to  make  an  affirmative 
determination  and  issue  a  certification 
of  eligibility  to  apply  for  adjustment 
assistance  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met.  It  is  determined  in  this 
case  that  all  of  the  requirements  have 
been  met. 

The  investigation  was  initiated  in 
response  to  a  petition  received  on 
September  6, 1994  and  filed  on  behalf 
of  workers  at  Union  Oil  Company  of 
California,  d.b.a.  UNOCAL, 
headquartered  in  Sugar  Land,  Texas 
(TA-W-30,277)  and  all  operations  in 
the  following  states:  (1)  Alabama  (TA- 
W-30,277A);  (2)  Illinois  (TA-\V- 
30,277B);  (3)  Louisiana  (TA-W- 
30,277C);  (4)  Michigan  (TA-W- 


30,277D);  (5)  Montana  (TA-W-30,277E); 
(6)  New  Mexico  (TA-W-30,277F);  (7) 
Texas  (TA-\V-30,277G);  (8)  Utah  (TA- 
VV-30,277H);  (9)  Wyoming  (TA-W- 
30,2771);  and  (10)  Oklahoma  (TA-W- 
30,277J).  Workers  at  Union  Oil 
Company  of  California  (UNOCAL), 
headquartered  in  Sugar  Land,  Texas 
(TA-W-30.277)  and  operating  in 
various  locations  in  the  following  states 
of  this  entity  of  the  Company  (TA-W- 
30.277A-J)  are  engaged  in  employment 
related  to  the  exploration  and 
production  of.crude  oil,  natural  gas,  and 
natural  gas  liquids. 

Workers  are  not  separately 
identifiable  between  crude  oil,  natural 
gas,  and  natural  gas  liquids  exploration 
or  production.  Crude  oil  represents  an 
important  portion  of  sales  at  Union  Oil 
Company  of  California  (UNOCAL). 

Workers  at  various  locations  of 
UNOCAL  Corporation  were  certified 
eligible  to  apply  for  trade  adjustment 
assistance  benefits  on  September  30. 
1992  (TA-W-27,538;  TA-W-27,542- 
27,544;  and  TA-W-27.544A-D). 

Workers  at  various  other  locations  of 
UNCX^AL  Corporation  were  certified 
eligible  to  apply  for  trade  adjustment 
assistance  benefits  on  November  3, 
1992. 

U.S.  imports  of  crude  oil  and  natural 
gas  increased  absolutely  and  relative  to 
domestic  shipments  and  consumption 
in  the  latest  twelve  month  period  of 
September  1993  through  August  of  1994 
compared  to  a  year  earlier. 

Corporate-wide  sales  and  production 
of  crude  oil  at  Union  Oil  Company  of 
California  (UNOCAL)  declined  in  1993 
compared  to  1992  and  in  the  first  six 
months  of  1994  compared  to  the  same 
period  in  1993. 

Corporate-wide  sales  of  natural  gas 
liquids  at  Union  Oil  Company  of 


California  (UNOCAL)  declined  in  1993  ' 
compared  to  1992  and  in  the  first  six 
months  of  1994  compared  to  the  same 
period  in  1993.  Corporate-wide 
production  of  natural  gas  liquids  of  the 
subject  firm  declined  in  1993  compared 
to  1992. 

Employment  of  workers  at  Union  Oil 
Company  of  California  (UNOCAL) 
declined  in  1993  compared  to  1992  and 
in  the  first  six  months  of  1994  compared 
to  the  same  period  in  1993  (TA-W- 
30.277  and  TA-W-30.277A-J). 

Company  imports  of  import  purchases 
of  crude  oil  in  1993  compared  to  1992. 

The  Department  conducted  a  survey 
of  major  customers  of  Union  Oil 
Company  of  Clalifomia  (UNOCAL).  The 
survey  revealed  that  respondents 
increased  purchases  of  imported  crude 
oil  in  1993  compared  to  1992.  and  that 
these  respondents  continued  their 
reliance  of  imported  crude  oil  in  the 
first  nine  months  of  1994  compared  to 
the  same  period  in  1993. 

Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation.  I  conclude, 
that  increases  of  imports  of  articles  like 
or  directly  competitive  with  crude  oil 
and  natural  gas  produced  at  Union  Oil 
Company  of  California,  d.b.a.  UNOCAL 
contributed  importantly  to  the  decline 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  of  that 
firm.  In  accordance  with  the  provisions 
of  the  Act,  I  make  the  following 
certification: 

"All  workers  of  Union  Oil  Company 
of  Cafifornia,  d.b.a.  UNOCAL, 
headquartered  in  Sugar  Land,  Texas 
(TA-VV-30,277)  and  at  all  locations  in 
the  following  states  Usted  below  (TA- 
W-30,277A-J)  engaged  in  employment 
related  to  the  exploration  and 


production  of  crude  oil,  natural  gas,  and 
natural  gas  liquids  who  became  totally 
or  partially  separated  fi^m  employment 
on  or  after  September  6, 1993  through 
two  years  from  the  date  of  certification 
are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974." 
TA-W-30,277A  Alabama 
TA-W-30,277B  Illinois 
TA-W-30.277C  Louisiana 
TA-W-30.277D  Michigan 
TA-W-30,277E  Montana 
TA-W-30,27n  Wyoming 
TA-W-30,277J  Oklahoma 
and 
"All  workers  of  Union  Oil  Company 
of  California,  d.b.a.  UNOCAL,  located 
New  Mexico  (TA-W-30,277F);  Texas 
(TA-W-30,277G);  and  Utah  (TA-W- 
30.277H)  engaged  in  employment 
related  to  the  exploration  and 
production  of  crude  oil.  natural  gas,  and 
natural  g  is  liquids  who  became  totally 
or  partially  separated  fix)m  employment 
on  or  after  September  30, 1994  through 
two  years  from  the  date  of  certification 
are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974." 
TA-W-30,277F  New  Mexico 
TA-W-30,277G  Texas 
TA-W-30,277H  Utah 

Signed  in  Washington.  D.C.  this  9th  day  of 
December  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  95-2699  Filed  2-2-95;  8:45  am] 
BfLUNQ  CODE  451»-30-M 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Age  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  appHcable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fi-inge  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevaiUng  rates  and  fiinge  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 


of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  ft-om  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevaihng  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  tlie  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for 
delaying  the  effective  date  as  prescribed 
in  that  section,  because  The  necessity  to 
issue  current  construction  industry 
wage  determinations  frequently  and  in 
large  volume  causes  procedures  to  be 
impractical  and  contrary  to  the  pubfic 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  wrritten  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued  must  be  made  a 
party  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fiinge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"CJeneral  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or  general 
agency  having  an  interest  in  the  rates 
determined  as  prevailing  is  encouraged 
to  submit  wage  rate  and  Mnge  benefit 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 


Administration,  Wage  and  Hour 
Division,  Division  of  Wage 
Determination,  200  Constitution  Ave., 
.N.W.,  Room  S-3014,  Washington,  D.C. 
20210. 

Modification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  listed  in  the 
Ck)vemment  Printing  Office  document 
entitled  "CJeneral  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 
Volume  I: 
None 
Volume  II: 
None 

Volume  III: 
None 

Volume  rV: 
None 
Volume  V: 
None 

Voliune  VI: 
None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from: 

Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  EX:  20402;  (202)  783- 
3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC.  this  27th  day  of 
January  1995. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determination. 
[FR  Doc.  95-2452  Filed  2-2-95;  8:45  am] 
BILUNG  COOE  4S1»-Z7-M 
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JMI 


NATIONAL  SCIENCE  FOUNDATION 

Privacy  Act  of  1974;  New  System  of 
Records 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  new  system  of  records 
and  routine  uses. 

New  System  of  Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  the  National  Science 
Foundation  is  providing  notice  of  a  new 
system  of  records — NSF-58,  "National 
Survey  of  Recent  College  Graduates  and 
Follow-up  File."  This  system  is 
established  and  maintained  by  the 
National  Science  Foundation,  the  U.S. 
Department  of  Energy  and  their  present 
and  future  contractors  (present 
contractors  include  the  U.S.  Bureau  of 
Census  and  Westat.  Inc.).  The  system  is 
used  £s  a  source  for  measuring  the  new 
entrants  into  the  science  and 
engineering  workforce  and  for  providing 
information  on  indicators  related  to  the 
science  and  engineering  workforce,  as 
required  by  congressional  mandate.  The 
system  is  also  used  to  report  on  the 
participation  rates  of  women  and 
minorities  in  scientific  and  technical 
fields,  as  required  by  congressional 
mandate. 

Effective  date:  Section  552a(e)  (4)  and 
(11)  of  Title  5  of  the  U.S.  Code  provides 
the  public  thirty  days  to  comment  on 
the  routine  uses  of  systems  of  records. 
The  new  system  of  records  and  its 
routine  uses  will  become  effective  30 
days  after  publication  of  this  notice, 
unless  comments  are  received  on  or 
before  that  date  that  would  result  in  a 
contrary  decision.  In  this  case  a  notice 
will  be  published  to  that  effect. 

Comments:  V»'ritten  comments  should 
be  addressed  to  the  NSF  Privacy  Act 
Officer,  Office  of  Information  and 
Resource  Management,  National  Science 
Foundation,  Room  485,  4201  Wilson 
Blvd.,  Arlington.  VA  22230. 

Dated:  January  30, 1995. 
Herman  G.  Fleming, 

Privacy  Act  Officer. 

NSF-68 
SYSTEM  NAME: 

National  Survey  of  recent  College 
Graduates  and  Follow-up  File. 

SECURmr  CLASSIFICATIONS: 

None. 

SYSTEM  LOCATION: 

Record  that  make  up  this  system  may 
be  kept  in  multiple  locations:  National 
Science  Foundation.  4201  Wilson  Blvd., 
Arhngton.  VA  22230:  U.S.  Department 
of  Energy.  1000  Independence  Avenue 


SW..  Washington,  DC  20585.  U.S. 
Bureau  of  Census,  Washington,  DC 
20233,  and  Westat,  Inc.,  1550  Research 
Blvd..  Rockville,  MD  20850. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  system  includes  a  sample  of 
individuals  holding  bachelor's  and 
master's  degrees  from  U.S.  institutions 
in  science  and  engineering  degree  fields. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Educational,  professional,  and 
demographic  characteristics  of  degree 
holders  including  name,  age,  race, 
ethnicity,  sex,  disability,  and  country  of 
birth,  social  security  number, 
occupational  information,  labor  force 
status,  professional  activities,  academic 
degrees,  earlier  education,  continuing 
education,  marital  status,  spouse's 
emplovTTient  status,  number  and  ages  of 
children  livi.ig  at  home,  parent's 
educational  attainment,  citizenship. 

AUTHORrrV  FOR  MAINTENANCEOF  THE  SYSTEM: 

National  Science  Foundation  Act  of 
1950.  as  amended,  42  U.S.C.  1862(a)(6), 
1863(j)(l),  1885d. 

PURPOSES: 

This  system  is  used  as  a  source  of 
information  on  the  characteristics  of 
individuals  with  bachelor's  and  master's 
degrees  in  science  and  engineering  in 
the  United  States.  The  system  is  used  as 
a  source  for  measuring  the  new  entrants 
into  the  science  and  engineering 
workforce.  The  system  is  used  to 
provide  information  on  indicators 
related  to  the  science  and  engineering 
workforce,  as  required  by  congressional 
mandate.  The  system  is  also  used  to 
report  on  the  participation  rates  of 
women  and  minorities  in  scientific  and 
technical  fields,  as  required  by 
congressional  mandate.  It  is  also  used 
by  researchers  interested  in  policy 
issues  related  to  the  scientific  and 
engineering  workforce. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Disclosure  of  the  records  may  be 
made  to  the  Federal  sponsors  listed 
under  "System  location"  above,  their 
contractors  and  collaborating 
researchers  and  their  staff  for  the 
purpose  of  analyzing  data,  preparing 
reports,  writing  articles,  and  preparing 
public  use  data  tapes  in  order  to 
accomplish  the  research  purpose  for 
which  the  records  are  collected. 
Disclosure  of  certain  data  on  records 
(including  name,  address,  phone 
number,  academic  institution,  degree 
type)  are  also  made  to  present  and 
future  contractors  to  conduct 


longitudinal  surveys  of  individuals 
included  in  the  system.  All  users  of  the 
data  are  required  to  comply  by  the 
requirements  of  the  Privacy  Act  with 
respect  to  such  records. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  tapes  with  identifying 
information  on  individuals  and 
questionnaires  are  kept  by  the  National 
Science  Foundation,  the  U.S. 
Department  of  Energy,  U.S.  Bureau  of 
Census,  and  Westat,  Inc. 

RETRIEVABILmr: 

Alphabetically  by  last  name  of 
individual. 

SAFEGUARDS: 

Data  are  kept  in  secured  areas  with 
access  limited  to  authorized  personnel. 
Questionnaires  in  paper  copy  are  kept 
in  locked  cabinets.  Published  findings 
and  computer  tapes  are  in  formats 
which  preclude  individual 
identification. 

RETENTION  AND  DISPOSAL: 

Computer  tapes  are  kept  indefinitely 
by  the  U.S.  Bureau  of  Census  and 
Westat,  Inc.  and  the  other  sponsors  in 
fulfilling  the  responsibilities  described 
under  "Purposes". 

SYSTEM  MANAGEn(8)  AND  ADDRESS 

Division  Director,  Science  Resources 
Studies,  National  Science  Foundation, 
4201  Wilson  Blvd.,  Arlington.  VA 
22230. 

NOTIFICATION  PROCEDURE: 

The  NSF  Privacy  Act  Officer  should 
be  contacted  in  accordance  with 
procedures  found  at  45  CFR  part  613. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Most  information  was  obtained 
voluntarily  fit)m  individuals.  Initial 
identifying  infomntion  was  also 
voluntarily  obtained  fi-om  colleges  and/ 
or  universities  and  individuals. 

SYSTEM  EXEMPTIONS  FROM  CERTAIN  PROVISION 
OF  THE  ACT: 

None. 
(FR  Doc.  95-2661  Filed  2-2-95;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

All  U.S.  Pressurized  Water  Reactors; 
Issuance  of  Director's  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  with  regard 
to  a  Petition  for  action  under  10  CFR 
2.206  received  from  John  WiUis  of 
Greenpeace  International  with  respect  to 
all  pressurized  water  reactors  (PWRs)  in 
the  United  States.  The  Petitioner 
requested  that  all  U.S.  PWRs  be 
examined  for  cracks  in  control  rod  drive 
mechanism  (CRDM)  vessel  head 
penetrations  (VHP)  and  that  any  reactors 
found  containing  VHP  cracking  be  shut 
dovm,  repaired,  and  "relicensed"  before 
restarting. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  determined  to 
deny  the  Petition.  The  reasons  for  this 
denial  are  explained  in  the  "Director's 
Decision  under  10  CFR  2.296,"  (DD-95- 
02)  which  is  available  for  public 
inspection  in  the  Commission's  Public 
Document  Room,  Gelman  Building. 
2120  L  St..  N.W..  Washington.  DC 
20037.  A  copy  of  this  decision  will  be 
filed  with  the  Secretary  for  the 
Commission's  review  in  accordance 
with  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 
by  this  regulation,  the  decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  of  the  decision  unless  the 
Commission  on  its  own  motion 
institutes  a  review  of  the  decision 
within  that  time. 

Dated  at  RockviUe,  Maryland  this  26th  day 
of  January.  1995. 

For  the  Nuclear  Regulatory  Commission. 
WilUam  T.  Russell, 

Director,  Office  on  Nuclear  Reactor 
Regulation. 

[FR  Doc.  95-2728  Filed  2-2-95;  8:45  am) 
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[Docket  No.  50-461] 

Illinois  Power  Company;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
62,  issued  to  the  Illinois  Power 
Company  (the  licensee),  for  operation  of 
the  Clinton  Power  Station.  Unit  1. 
located  in  DeWitt  County.  lUinois. 


The  proposed  amendment  would 
modify  the  Technical  Specifications 
(TSs)  to  eliminate  selected  response 
time  testing  requirements.  The  affected 
TSs  are  TS  3.3.1.1.  "Reactor  Protection 
System  (RPS)  Instrumentation."  TS 
3.3.5.1.  "Emergency  Core  Cooling 
System  (ECCS)  Instrumentation."  TS 
3.3.6.1.  "Primary  Containment  and 
Drywell  Isolation  Instrumentation."  and 
TS  3.5.1.  "ECCS— Operating." 

The  proposed  changes  are  supported 
by  analyses  performed  by  the  Boiling 
Water  Reactor  Owners  Group  (BWROG) 
in  their  topical  report.  NEDO-32291. 
"System  Analyses  for  Elimination  of 
Selected  Response  Time  Testing 
Requirements."  submitted  on  January 
14.  1994.  NEDO-32291  demonstrated 
that  other  periodic  tests  required  by 
TSs.  such  as  chaimel  calibrations, 
channel  checks,  channel  functional 
tests,  and  logic  system  functional  tests, 
in  conjunction  with  the  actions  taken  in 
response  to  NRC  Bulletin  90-01,  "Loss 
of  Fill-Oil  in  Transmitters  Manufactured 
by  Rosemount."  and  Supplement  1,  are 
adequate  to  ensure  that  instrument 
response  times  are  within  acceptable 
limits. 

The  staff  has  reviewed  NEDO-32291 
and.  by  letter  dated  December  28. 1994 
(B.  Boger  to  R.  Pinelli).  issued  its  Safety 
Evaluation.  Based  on  a  review  of  the 
information  presented  by  the  BWROG. 
the  staff  concluded  that  significant 
degradation  of  instrument  response 
times,  i.e..  delays  greater  than  about  5 
seconds,  can  be  detected  during  the 
performance  of  other  surveillance  tests, 
principally  calibration,  if  properly 
performed.  Accordingly,  the  staff 
concluded  response  time  testing  can  be 
ehminated  from  TSs  for  the  selected 
instrumentation  identified  in  the  topical 
report  and  accepted  NEO-32291  for 
reference  in  license  amendment 
appHcations  for  all  boiling  water 
reactors  provided  that  certain 
conditions  are  met.  These  conditions 
were  specified  in  the  staffs  letter  to  the 
BWROG  dated  December  28,  1994. 

In  a  letter  dated  January  27, 1995,  the 
licensee  submitted  an  application  to 
amend  their  technical  specifications 
based  on  the  BWROG  topical  report.  In 
their  submittal,  the  licensee  confirmed 
the  applicability  of  the  generic  analysis 
of  NEDO-32291  to  their  plant,  and  ' 
provided  the  supplemental  information 
demonstrating  compliance  with  the 
conditions  specified  in  the  staffs  Safety 
Evaluation.  In  addition,  the  hcensee 
identified  their  submittal  as  a  cost 
beneficial  licensing  action  (CBLA)  and 
requested  prompt  approval  by  the  staff 
so  that  they  could  implement  the 
changes  prior  to  their  refueling  outage 
scheduled  for  March  1995. 


Before  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fi-'om 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  Safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  The  purpose  of  the  proposed  Technical 
Specification  (TS)  change  is  to  eliminate 
response  time  testing  requirements  for 
selected  components  in  the  Reactor 
Protection  System  (RPS),  Containment  and 
Reactor  Vessel  Isolation  Control  System 
(CRVICS)  instrumentation,  and  Ernergency 
Core  Cooling  System  (ECCS)  actuation 
insmimentation.  The  Boiling  Water  Reactor 
Owners'  Group  (BWROG)  has  completed  an 
evaluation  which  demonstrates  that  response 
time  testing  is  redundant  to  the  other  TS- 
required  testing.  These  other  tests,  in 
conjunction  with  actions  take  in  response  to 
NRC  Bulletin  90-01.  "Loss  of  Fill-Oil  in 
Transmitters  Manufactured  by  Rosemount." 
and  Supplement  1,  are  sufficient  to  identify 
failure  modes  or  degradations  in  instrument 
response  time  and  ensure  operation  of  the 
associated  systems  within  acceptable 
limits.There  are  no  known  failure  modes  t.hat 
can  be  detected  by  response  time  testinj;  that 
cannot  also  be  detected  by  the  other  TS- 
required  testing.  This  evaluation  was 
documented  in  NEDO-32291,  "System 
Analyses  for  Elimination  of  Selected 
Response  Time  Testing  Requirements," 
January  1994.  Illinois  Power  (IF)  has 
confirmed  the  applicability  of  this  evaluation 
to  Clinton  Power  Station  (CPS).  In  addition, 
IP  will  complete  the  actions  identified  in  the 
NRC  staffs  safety  evaluation  of  NEDO- 
32291. 

Because  of  the  continued  application  of- 
other  existing  TS-required  tests  such  as 
channel  calibrations,  channel  checks, 
channel  functional  tests,  and  logic  system 
functional  tests,  the  response  time  of  these 
systems  will  be  maintained  within  the 
acceptance  limits  assumed  in  plant  safety 
analyses  and  required  for  successful 
mitigation  of  an  initiating  event.  The 
proposed  changes  do  not  affect  the  capability 
of  the  associated  systems  to  perform  their 
intended  function  within  their  required 
response  time,  nor  do  the  proposed  changes 
themselves  affect  the  operation  of  any 
equipment.  As  a  result,  IP  has  concluded  that 
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the  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or  the 
consequences  of  an  accident  previously 
evaluated. 

(2)  The  proposed  changes  only  apply  to  the 
testing  requirements  for  the  compooeats 
identified  above  and  do  not  result  in  any 
physical  change  to  these  or  other  components 
or  their  operation.  As  a  result,  no  new  bilure 
modes  are  introduced.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  The  current  TS-required  response  times 
are  based  on  the  maximum  allowable  values 
assumed  in  the  plant  safety  analyses.  These 
analyses  conservatively  establish  the  margin 
of  safety.  As  described  above,  the  proposed 
changes  do  not  affect  the  capability  of  the 
associated  systems  to  perform  their  intended 
function  within  the  allowed  response  time 
used  as  the  basis  for  the  plant  safety  analyses. 
The  potential  failure  modes  for  the 
components  within  the  scope  of  this  request 
were  evaluated  for  impact  on  instrument 
response  time.  This  evaluation  confirmed 
that,  with  the  exception  of  loss  of  fill-oil  of 
Rosemount  transmitters,  the  remaining  TS- 
required  testing  is  sufficient  to  identify 
tailure  modes  or  degradations  in  instrument 
resfwnse  tiroes  and  ensure  operation  of  the 
instrumentation  within  the  scope  of  this 
request  is  within  acceptable  limits.  The 
actions  taken  in  response  to  NRC  Bulletin 
90-01  and  Supplement  1  are  adequate  to 
identify  loss  of  fill-oil  failures  of  Rosemount 
transmitters.  As  a  result,  it  has  been 
concluded  that  plant  and  system  response  to 
an  initiating  event  will  remain  in  compliance 
with  the  assumptions  of  the  safety  analyses. 

Further,  although  not  explicitly  evaluated, 
the  proposed  changes  will  provide  an 
improvement  to  plant  safety  and  operation  by 
reducing  the  time  safety  systems  are 
unavailable,  reducing  the  potential  for  safety 
system  actuations,  reducing  plant  shutdown 
risk,  limiting  radiation  exposure  to  plant 
personnel,  and  eliminating  the  diversion  of 
key  fiersonnel  resources  to  conduct 
unnecessary  testing.  Therefore,  IP  has 
concluded  that  this  request  will  result  in  an 
overall  increase  in  the  margin  of  safety. 

The  NRC  staff  has  revievked  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Conuaission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
diuing  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 


result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  result 
determination  will  consider  all  pubUc 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
pubUsh  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  oppoitimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occiu-  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North. 
11545  Rockville  Pike.  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street.  NW., 
Washington,  DC 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  6, 1995,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington,  DC.  and  at  the  local  public 
document  room  located  at  the  Vespasian 
Warner  Pubhc  Library,  120  West 
Johnson  Street.  Clinton.  Illinois  61727. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above  • 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designed  by 
the  Commission  or  by  the  Chairman  of 
the  Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretaiy  of  the 


designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(sl  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
perhearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  that  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petiticmer  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  or  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
Umitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  dehvered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  1-{800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
identification  Number  N1023  and  the 
following  message  addressed  to  Leif  J. 
Norrholm,  Project  Director,  Project 
Directorate  III-3,  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Leah  Manning 
Stetener,  Vice  President,  General 
Counsel,  and  Corporate  Secretary,  500 
South  27th  Street,  Decatur,  Illinois 
62525,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 


balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  {i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  27,  1995, 
which  is  available  for  pubhc  inspection 
the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Vespasian  Warner  PubUc  Library, 
120  West  Johnson  Street,  Clinton, 
Illinois  61727. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  January,  1995 

For  the  Nuclear  Regulatory  Commission. 
Douglas  V.  Pickett, 

Senior  Project  Manager,  Project  Directorate 
111-3,  Division  of  Reactor  Projects — UI/IV, 
Office  of  Nuclear  Reactor  Regulations. 
[FR  Doc.  95-2727  Filed  2-2-95;  8:45  am) 
BILUNG  CODE  7S9O-01-M 


[Docket  No.  30-15055-ML-flen;  ASLBP  No. 
95-707-02-«L-Ren 

Advanced  Medical  Systems,  Inc.; 
Cleveland,  OH;  Designation  of 
Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
pubhshed  in  the  Federal  Register,  37  FR 
28710  (1972),  and  Sections  2.105,  2.700, 
2.702,  2.714,  2.714a,  2.717  and  2.721  of 
the  Commission's  Regulations,  all  as 
amended,  a  presiding  officer  from  the 
Atomic  Safety  and  Licensing  Board 
Panel  is  hereby  designated  to  rule  on 
petitions  for  leave  to  intervene  and/or 
requests  for  hearing  and,  if  necessary,  to 
serve  as  the  presiding  officer  to  conduct 
the  hearing  in  the  event  that  an  informal 
adjudicatory  hearing  is  ordered  in  the 
following  Materials  License  Renewal 
proceeding. 

Advanced  Medical  Systems,  Inc., 
Cleveland,  Ohio 

Renewal  of  Material  License  No.  34- 
19089-01 

The  Presiding  Officer  is  being 
designated  pursuant  to  10  CFR  2.1207  of 
the  Commission's  Regulations, 
"Informal  Hearing  Procedures  for 
Materials  Licensing  Adjudications," 
published  in  Federal  Register,  54  F.R. 
8269  (1989).  This  action  is  in  response 
to  hearing  requests  submitted  by  Earth 
Day  Coalition,  Northeast  Ohio  Regional 
Sewer  District,  and  the  City  of 
Cleveland,  Ohio.  The  hearing  requests 
were  submitted  in  response  to  an 
application  filed  with  the  Commission 
by  Advanced  Medical  Systems,  Inc.  for 
renewal  of  its  Ucense  for  possession  of 
radioactive  materials. 


The  presiding  officer  in  this 
proceeding  is  Administrative  Judge 
Marshall  E.  Miller. 

Following  consuhation  with  the  Panel 
Chairman,  pursuant  to  the  provisions  of 
10  CFR  2.722,  the  Presiding  Officer  has 
appointed  Dr.  Harry  Foreman  to  assist 
the  Presiding  Officer  in  taking  evidence 
and  in  preparing  a  suitable  record  for 
review. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  Judge 
Miller  and  Dr.  Foreman  in  accordance 
with  10  CFR  2.701.  Their  addresses  are; 
Administrative  Judge  Marshall  E.  Miller, 
Presiding  Officer,  1920  South  Creek 
Boulevard.  Spruce  Creek  Fly-In, 
Daytona  Beach,  FL  32124;  Dr.  Harry 
Foreman,  Special  Assistance,  1564 
Burton  Avenue,  St.  Paul,  MN  55108. 

Issued  at  Rockville,  Maryland,  this  27th 
day  of  January  1995. 
B.  Paul  Cotter,  Jr., 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  95-2725  Filed  2-2-95;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35293;  File  No.  SR-MSTC- 
94-19] 

Self-Regulatory  Organizations; 
Midwest  Securities  Trust  Company; 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  Implementing  New 
Procedures  Regarding  the  Distribution 
of  Hardcopy  Reorganization  Offer 
Notices 

January  30, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
December  8, 1994,  the  Midwest 
Securities  Trust  Company  ("MSTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  primarily  by  MSTC.  On 
December  15, 1994.  MSTC  amended  the 
proposed  rule  change  by  requesting  that 
the  Commission  consider  the  proposal 
as  being  filed  under  Section  19(b)(2)  2  of 
the  Act  instead  of  Section  19(b)(3)(A) » 
of  the  Act.*  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  from  interested 


M5U.S.C.  78s(b)(l)(1988). 

M5  U.S.C.  78s(b)(2)  (1988). 

M5  U.S.C.  78s(b)(3)  (1988). 

*  Letter  from  David  T.  Rusoff.  Foley  &  Lardner,  to 
Peter  R.  Geraghty,  Division  of  Market  Regulation. 
Conunission  (December  IS.  1994). 
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persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change. 

I.  Self-Regulatory  Organizatioiis 
Statement  of  the  Terms  and  Substance 
of  the  Proposed  Rule  Change 

In  light  of  the  recent  implementation 
of  the  Reorganization  Processing  System 
("RPS").*  MSTC  proposes  to  introduce 
new  procedures  regarding  distribution 
of  the  hardcopy  (i.e..  paper) 
reorganization  offer  notices  to  MSTC 
participants. 

n.  Self-Regulatory  Organlzatioa's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rale 
Change 

In  its  filing  with  the  Commission, 
MSTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  speciGed 
in  Item  FV  below.  MSTS  has  p>repared 
simunaries.  set  forth  in  section  (A).  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  primary  purpose  of  MSTC's 
proposed  rule  change  is  to  implement 
new  procedures  regarding  the 
distribution  of  hardcopy  reorganization 
notices  to  MSTC  members.  Rule  4  under 
Article  IV  of  MSTC's  rules  describes 
MSTC's  activities  with  respect  to 
reorganization  information 
disseminated  by  MSTC.  Pursuant  to 
these  rules,  MSTC  provides  daily  to  all 
MSTC  participates  detailed  written 
notices,  termed  "Goldenrod  Notices,"  of 
each  newly  announced  or  updated 
corporate  reorganization  offer.  MSTC 
recently  implemented  RPS.  an  on-line 
computer  system  available  to 
participants  for  accessing  reorganization 
information;  therefore.  MSTC  proposes 
to  discontinue  providing  detailed 
written  notices  to  all  participants. 
Under  the  proposal,  MSTC  will  provide 
hardcopy  notices  only  to  those 
participants  with  a  Midwest  Clearing 
Corporation  ("MCC")  or  MSTC 
position  ^  in  the  security  to  which  the 
notice  relates  on  the  date  the  RPS  notice 
is  produced  by  MSTC.  Every  participant 


>  For  a  complete  descnption  o£  RPS,  ceisi  to 
S«curitie*  Exchange  Act  Release  No.  34200  CJune 
10. 1994).  59  FR  31283  [File  No.  SR-MSTC-94-81 
(notice  of  filing  and  immediate  efFactiveoess  of  a 
proposed  rule  change  relating  to  reorganizatioD 
processing). 

•  A  MCXVMSTC  poaitioa  rapraaeau  securitiM  of 
a  particular  CXISIP  of  an  individual  participant  M 
either  the  MCX:  or  MSTC 


will  continue  to  have  available 
information  regarding  every 
reorganization  offer,  but  unless  the 
participant  has  a  {>osition  in  the  subject 
security,  the  information  will  be 
provided  over  RPS  rather  than  in 
hardcopy  reorganization  notices. 
Consequently.  MSTC  participants  that 
do  not  have  a  position  in  the  affected 
security  on  the  date  MSTC  produces  the 
reorganization  notices  will  have  to  use 
RPS  to  access  the  information.' 

Following  this  rule  change,  two 
hardcopy  reports  that  summarize  ofiier 
information  will  be  provided  daily  to  all 
participants:  the  "Offer  Information 
Report"  and  the  "Active  Oflers  with 
Position  Report."  The  Offer  Information 
Report  will  identify  new,  updated,  and 
closed  RPS  offers,  and  indicate  whether 
the  participant  has  a  position  with 
MSTC  in  the  relevant  CUSIPs.  The 
Active  Offers  with  Position  Report  will 
list  all  active  RPS  offers  in  which  the 
participant  has  a  MCC/MSTC  position. 

Sections  3  and  4  of  rule  2  of  Article 
IV  set  forth  MSTC's  responsibility  with 
respect  to  reorganization  information 
disseminated  by  MSTC.  Consistent  with 
MSTC's  current  policy.  MSTC  continues 
to  disclaim  any  obligation, 
responsibility,  or  li^iUty  with  respect 
to  these  written  notices  provided  to 
participants. 

MSTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  MSTC  because 
the  proposal  will  further  automate  the 
processing  of  reorganization  offers 
through  the  facilities  of  MSTC 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

MSTC  believes  that  no  burden  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule  change. 


'Currently.  RPS  inquiries  can  be  designed  by 
participants  to  provide  offer  information  regarding 
any  combinatioa  of  the  following:  (1)  Position  only. 
(2)  selected  date  or  date  range*.  (3)  offer  status.  (4) 
specifk  offer  groups  or  types.  (5)  CUSIP  or  CUSD* 
ranges,  and  (6)  critical  data  types.  Participants 
subsequently  can  create  customized  reports 
containing  this  information.  RPS  represents  ofiers 
classiGad  as  either  nonroandatory.  mandatory,  or 
redemption.  These  offer  classifications  will  be 
expanded  to  ioclode  nonexpiring  offers. 
Nonmandatory  offers  include  tenders,  exchangee, 
puts,  rights,  and  twarrants.  Mandatory  oflers  includ* 
mergers,  reverse  splits,  liquidations,  bankruptcies. 
and  name  and  CUSIP  changes.  Currently 
redemptions  include  partial  prefundings,  mm! 
convertible  partial  calls.  Fall  calis.  partial  call*,  lad 
maturitias are  not  yet  included  in  RPS.  Notably. 
MSTC  anticipates  that  in  the  future  participonta 
will  be  able  to  use  RPS  for  prt>cessing 
reorganization  offer  lostruction*  in  a  real-tinM 
environment. 


(C)  Self-Regulatory  Organization's 
Statement  on  Coatments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

MSTC  has  not  solicited  or  received 
any  comments.  MSTC  will  notify  the 
Commission  of  any  written  comments  it 
receives. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions." 
The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
MSTC's  obligations  under  Section 
17A(b)(3)(F)  because  the  rule  change 
should  help  to  reduce  the  labor  and 
expense  associated  with  distributing 
reorganization  notices  to  all  MSTC 
participants  and  thereby  increases  the 
efficiency  of  reorganization  processing 
and  advances  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

MSTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  the  RPS  system  has  been 
operational  for  more  than  six  months 
and  accelerated  approval  will  allow 
MSTC  to  begin  as  soon  as  possible  to 
reduce  the  amount  of  paper  notices  that 
it  must  produce. 

IV.  SolicitatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
shoidd  file  six  copies  thereof  with  the 
Secretary,  Secxmties  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  writtoi 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  such 


filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MSTC.  All  submissions  should 
refer  to  File  No.  SR-MSTC-94-19  and 
should  be  submitted  by  February  24, 
1995. 

//  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
MSTC-94-19J  be,  and  hereby  is, 
approved.      j  j 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.9 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  95-2694  Filed  2-2-95;  8:45  am) 
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[Release  No.  34-35287;  File  No.  SR-NYSE- 
39;  SR-Phlx-94-29;  SR-PSE^94-34;  SR- 
BSE-94-15;  SR-CHX-94-28;  SR-NASD-«4- 
67;  SR-CB0E-e4-55] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc., 
Philadelphia  Stock  Exchange,  Inc., 
Pacific  Stock  Exchange,  Inc.,  Boston 
Stock  Exchange,  Inc.,  Chicago  Stock 
Exchange,  Inc.,  National  Association  of 
Securities  Dealers,  Inc.,  and  Chicago 
Board  Options  Exchange;  Order 
Granting  Accelerated  Approval  to 
Proposed  Rule  Change  Adopting  Rules 
for  Short  Position  Reporting 

January  27, 1995. 

On  October  27, 1994,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"),  October 
20, 1994,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phbc"),  November  23, 
1994,  the  Pacific  Stock  Exchange.  Inc. 
("PSE"),  November  28, 1994,  the  Boston 
Stock  Exchange,  Inc.  ("BSE"),  December 
12, 1994,  the  Chicago  Stock  Exchange, 
Inc.  ("CHX"),  December  2, 1994,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"),'  and  on  January 
5, 1995,  the  Chicago  Board  Options 
Exchange  ("CBOE")  (collectively,  the 
"SROs")  submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  2  and  Rule  19b-4 
thereunder,^  proposed  rule  changes  to 


•  15  V.SJC  7«<^l(bX)X(F)  (t»M)- 


•17  CFR20O.3O-3(a)(12)  (1994). 

'  In  addition,  the  NASD  filed  Amendment  No.  1 
on  January  11. 1995.  to  clarify  who  must  report  to 
the  NASD,  what  the  entities  must  report,  and  the 
mechanics  of  how  to  transmit  such  report.  Because 
the  Amendment  doss  not  substantively  change  the 
proposal,  the  Commission  is  not  publishing  it  for 
comment.  See  letter  from  Joan  C.  Conley.  Secretary, 
NASD,  to  Mark  Barracca.  Attorney.  SEC,  dated 
January  11. 1995. 

2  15U.S.C.  78s(b)(l)(1988). 

'  17  CFR  240.19b-4  (1991). 


facilitate  uniform  short  position 
reporting  requirements.* 

The  proposed  rule  change  filed  by  the 
CBOE  was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
35227  (January  13, 1995).  60  FR  4208 
(January  20, 1995).  In  addition,  all  of  the 
other  proposed  rule  changes  were 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  35147 
(December  23. 1994),  60  FR  518  (January 
4, 1995).  No  comments  were  received  on 
the  proposal  from  either  notice 
publication. 

The  proposed  rule  changes  emanated 
from  an  initiative  fay  the  SROs,  as 
Intermarket  Surveillance  Group 
("ISO")  5  members,  to  ensure  uniform 
short  position  reporting  in  U.S.  traded 
securities.^  Although  the  specific 
language  of  each  proposed  rule  change 
differs  slightly,  the  goal  of  the  SROs  is 
uniform  in  proposing  the  adoption  of 
the  above  referenced  rules.  Generally, 
the  SROs'  goal  is  to  ensure  that  a  broker- 
dealer  registered  in  the  United  States 
reports  its  open  short  positions  to  the 
SRO  that  is  the  broker-dealer's 
Designated  Examining  Authority 
("DEA").  If  the  particular  broker- 
dealer's  DEA  does  not  have  rules 
governing  the  reporting  of  short  interest 
positions,  then  the  broker-dealer  is  to 
report  to  another  SRO  of  which  it  is  a 
member.  Non-self-clearing  broker- 
dealers,  however,  vdll  be  considered  to 
have  satisfied  their  reporting 
requirements  by  making  the  appropriate 
arrangements  with  their  respective 
clearing  organizations. 

Substantively,  the  new  reporting 
requirements  will  continue  to  include 
stocks  and  warrants,  including  odd  lots, 
in  each  such  security  traded  on  a  United 
States  securities  exchange  or 
association.  Further,  the  reports  will 
continue  to  include  both  customer  and 
proprietary  positions,  and  for  those 
broker-dealers  with  more  then  one 
"account"  with  a  short  position  in  the 
same  stock  or  warrant,  die  combined 


IMI 


*  "Short"  positions  to  be  reported  are  those 
resulting  from  "short"  sales  as  defined  in  SEC  Rule 
3b-3.  but  excludes  positions  resulting  from  sales 
specified  in  clauses  (1).  (6).  (7).  (8).  (9)  and  (10)  of 
paragraph  (e)  of  SEC  Rule  lOa-1.  Also  to  be 
excluded  are  "short"  positions  carried  for  other 
members  and  member  organizations  reporting  for 
themselves. 

'  ISG  was  formed  on  July  14. 1983  to.  among 
other  things,  coordinate  more  effectively 
surveil'ance  and  investigative  information  sharing 
arrangements.  See  Intermarket  Surveillance  Group 
Agreement,  July  14,  1983. 

e  Specifically:  (1 )  The  BSE  is  adding  §  38  to 
Chapter  II  of  its  Rules;  (2)  the  CBOE  is  adopting 
interpretation  and  policy  .02  to  its  Rule  15.1;  (3)  the 
CHX  is  adopting  Article  XI,  Rule  9.  and  an 
interpretation  thereto:  (4)  the  NASD  is  amending 
Article  IH,  Section  41;  (5)  the  NYSE  is  amending 
Rule  421;  (6)  the  PSE  is  adopting  Rule  2.6(f);  and 
C7)  the  Phlx  is  adopting  Rule  766. 


aggregate  should  be  reported.  In  this 
regard,  the  Commission  notes  that  like 
accounts  should  be  netted,  and  then 
multiple  accounts  should  be 
aggregated.' 

The  format,  time,  and  method  of 
reporting  will  be  prescribed  by  each 
SRO  receiving  short  interest  data.*  Each 
such  SRO  will  electronically  send  the 
data  to  the  Securities  Industry 
Automation  Corporation  ("SIAC").^ 
With  respect  to  listed  securities,  SIAC 
will  in  turn  consolidate  all  data  in  each 
seciuity  to  generate  a  number 
representing  the  national  short  position 
in  each  such  security.  The  NASD, 
however,  will  be  performing  this 
function  with  respect  to  Nasdaq 
securities.  All  Nasdaq  short  interest  will 
be  reported  to  the  NASD  by  its 
members.  Firms  not  members  of  the 
NASD  will  report  their  short  interest 
positions  in  Nasdaq  securities  to  an 
SRO,  which  will  forward  it  to  SIAC, 
which  will  then  forward  Nasdaq  data  to 
the  NASD.  The  NASD  will  compile  all 
short  interest  data  in  Nasdaq  securities 
and  send  it,  along  with  a  consolidated 
national  short  interest  position  for  each 
security,  to  SIAC  for  dissemination 
purposes. 

Several  exceptions  to  the  general 
requirements  outlined  above  are 
clarified  in  the  ISG  circular  to  members 
entitled  "Consolidated  Reporting  of 
Short  Interest  Positions."  First,  members 
and  member  organizations  for  which  the 
CHX  is  the  DEA,  and  who  are  self- 
clearing  members  of  the  Midwest 
Clearing  Corporation  ("MCC"),  will 
have  their  reporting  requirement 
satisfied  automatically  through  the 
CHX's  ability  to  capture  the  required 
information  from  the  MCC.  Further, 


'The  aggregation  requirement,  however,  does  not 
include  the  netting  of  short  interest  against  long  in 
a  given  secu.-ity  across  "non-like"  accounts.  For 
example,  if  a  broker  dealer  has  three  accounts  for 
different  customers,  and  account  1  has  short 
interest  of  100  shares,  account  2  has  s.hoh  interest 
of  225  shares,  and  account  3  is  long  150  shares,  the 
broker  dealer  shall  report  short  interest  of  325.  not 
175.  See  CHX  proposed  Article  Xl.  Rule  9. 
Interpretation  and  Policy  .01.  If.  however,  in  the 
above  exa-mple  account  1  was  the  firm's  customer 
account,  and  accou.its  2  and  3  were  the  firm's 
proprietary  accounts,  then  the  firm  would  net 
accounts  2  and  3  to  ascertain  its  proprietary  account 
position  (in  this  case  shon  75  shares).  The  firm 
would  then  report  the  aggregate  of  its  customer 
atcount  short  interest  position  of  100  shares  and  its 
proprietary  short  interest  position  of  75  shares — 175 
shares  short  in  total — for  the  firm  in  the  particular 
security. 

•Monthly  reporting  will  renwin  in  effect  for  the 
present  but  more  frequent  report. .ng  might  be 
initiated  in  the  future.  Sec  Circular  sent  by  the  ISG 
to  all  members  and  mennlier  organizations  titled 
"Consolidated  Reporting  of  Short  Interest 
Positions," 

•SIAC  is  a  jointly  owned  subsidiary  of  the  NYSE 
and  the  Amex.  Among  other  things,  it  handles  the 
majority  of  the  automation  needs  of  the  ISG. 
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certain  CHX  members  which  trade 
Nasdaq  National  Market  System 
securities  as  specialists  may  be  required 
by  the  CHX  to  report  their  short  interest 
positions  in  those  securities  directly  to 
the  NASD. 

Second,  short  interest  position 
information  for  member  organizations 
which  act  as  specialists  on  the  BSE,  PSE 
or  Phlx,  will  be  processed  by  the 
clearing  corporations  utilized  by  these 
organizations. 

Third,  pursuant  to  an  amendment  of 
CBOE  Rule  15.1.  clearing  members  of 
the  CBOE  for  which  the  CBOE  is  the 
DEA.  will  be  required  to  report  any 
short  interest  positions  to  another 
exchange  or  the  NASD,  even  if  solely  a 
member  of  the  CBOE.  The  CBOE  will 
designate  an  exchange  or  the  NASD  to 
receive  such  reports  on  a  case-by-case 
basis.'" 

Fourth,  the  Amex  will  be  sending  out 
a  circular  to  its  members  informing 
them  of  the  new  requirements.  The 
Amex  did  not  submit  a  new  filing 
because  it  is  relying  on  the  general 
language  in  its  Rule  30  to  encompass  the 
propasalathand.il 

The  new  reporting  requirements  being 
approved  herein  will  be  tested  by  SIAC 
and  the  ISG  members  during  the  months 
of  March  and  April,  1995.  Testing  will 
be  conducted  to  ensure  the  reliability  of 
the  new  reporting  requirements,  but  the 
new  figures  will  not  be  reported  to  the 
public.  During  the  test  period,  broker- 
dealers  currently  subject  to  a  reporting 
requirement  must  report  open  short 
interest  positions  under  both  the  new 
reporting  requirements  and  such  current 
reporting  requirement.  After  this  test 
period,  the  new  reporting  requirements 
will  be  the  only  reporting  requirements, 
and  will  be  mandatory  for  all  short 
positions.  Thus,  beginning  in  May, 
1995,  all  broker-dealers  will  be 
reporting  open  short  positions  to  an 
SRO  under  the  new  requirements.  The 
national  numbers  generated  as  of  that 
date  will  be  reported  to  the  public. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
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'"The  CBOE  and  NASD  have  represenled  to  the 
Commission  that  currantly  this  exception  applies  to 
only  one  firm.  That  fiirn  will  be  reporting  to  the 
NASD  pursuant  to  an  agreement  between  the  CBOE 
and  the  NASD.  Conversations  between  Amy  Bilbija. 
Attorney.  SEC,  and  Jim  Cangiano,  NASD,  on 
January  23, 1995;  and  Jeff  Schroer,  CBOE.  on 
January  23. 1995. 

' '  See  Amex  Rule  30  requiring  every  member  to 
file  with  the  Amex  such  periodic  reports  or  special 
reports  as  the  Board  of  Governors  may  authorize. 
The  Amex  currently  requires  short  interest  position 
reporting  of  its  membership  pursuant  to  this  Rule, 
and  will  continue  to  rely  on  this  Rule  to  require  the 
new  reporting. 


applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  Sections  6(b)  and 
15A."  In  particular,  the  Commission 
believes  the  proposal  is  consistent  with 
the  Section  6(b)(5)  and  15A(b)(6) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public,  in  that  the  proposal 
should  enhance  the  ability  of  Uie  SROs; 
both  collectively  and  individually,  to 
monitor  short  interest  reporting,  and  to 
reinforce  their  regulatory  and 
surveillance  capabilities  in  this  area.  In 
this  regard,  the  Commission  commends 
the  ISG  in  recognizing  that  consolidated 
short  interest  figures,  that  would 
include  the  regional  exchanges,  would 
serve  as  an  important  surveillance  tool 
to  monitor  trading  activity.  Further,  the 
Commission  believes  that  uniform  short 
interest  reporting  requirements,  and 
subsequent  aggregation  and  reporting  by 
SIAC,  will  enable  the  public  to  make 
more  informed  investment  decisions  in 
the  United  States  market. 

Finally,  the  Commission  finds  good 
cause  for  approving  the  proposed  rule 
changes  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register.  The 
Commission  believes  that  accelerated 
approval  of  the  proposal  is  appropriate 
in  order  to  allow  the  SROs  to  inform 
their  members  about  the  new  short 
interest  reporting  rules  and  how  the 
new  reporting  requirements  will  be 
tested  and  implemented.  Further, 
shortly  after  the  approval  date  hereof,  a 
circular  will  be  sent  out  by  the  ISG,  as 
indicated  above,  which  will  contain 
some  additional  clarifying  information. 
The  Commission  notes  that  the  new 
procedures  were  noticed  in  the  Federal 
Register  for  the  full  statutory  period  and 
the  Commission  did  not  receive  any 
comments  on  it.  Although  the  CBOE 
filing  was  not  published  for  the  full 
period,  the  Commission  notes  that  the 
intent  of  all  of  the  proposals 
encompassed  herein  is  the  same.  To 
facilitate  the  orderly  implementation  of 
the  changes  in  short  interest  reporting 
requirements,  the  Commission  is 
approving  all  filings  simultaneously. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.is  that  the 
proposed  rule  changes  (SR-NYSE-94- 
39;  SR-Phlx-94-29;  SR-PSE-94-34; 
SR-BSE-94-15;  SR-CHX-94-28;  SR- 
NASD-94-67;  SR-CBOE-94-55)  are 
approved. 


'-  15  U.S.C.  §§  78f(b),  780-3  (1988). 
'J  15,U.S.C.  §  78s(b)(2)  (1988). 


For  the  Ck)mmission.  by  the  Division  of 
ivlarket  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[FR  Doc.  95-2653  Filed  2-2-95:  8:45  ami 
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G.T.  Global  Growth  Series;  Notice  of 
Application 

January  27, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("the  Act"). 

APPLICANTS:  G.T.  Global  Growth  Series 
("Growth  Series"),  G.T.  Investment 
Funds,  Inc.  ("Investment  Funds"),  G.T. 
Investment  Portfolios.  Inc.  ("Investment 
Portfolios"),  G.T.  Capital  Management, 
Inc.  (the  "Adviser"),  and  G.T.  Global 
Financial  Services,  Inc.  ("Distributor"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  exempting 
applicants  from  sections  2(a)(32). 
2(a)(35).  18(0(1),  18(g),  18(i),  22(c),  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit 
certain  investment  companies  to  issue 
multiple  classes  of  shares  representing 
interests  in  the  same  portfolios  of 
securities  and  assess,  and  under  certain 
circumstances  waive,  a  contingent 
deferred  sales  charge  ("CDSC")  on 
redemptions  of  shares. 
FILING  DATES:  The  application  was  filed 
on  November  4,  1994,  and  amended  on 
January  5, 1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  21,  1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  wTiting  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street  N\V.,  Washington.  DC  20549. 


Applicants.  50  California  Street.  San 
Francisco,  Cahfomia  94111. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bradley  W.  Paulson,  Staff  Attorney,  at 
(202)  942-0147  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARnr  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  fi-om  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

A.  Multi-Class  Distribution  System 

1.  Growth  Series,  Investment  Funds, 
and  Investment  Portfolios  are  open-end 
management  investment  companies 
registered  under  the  Act.  Appficants 
request  relief  on  behalf  of  themselves 
and  any  future  open-end  management 
investment  company  for  which  G.T. 
Capital  (or  any  person  controlling, 
controlled  by,  or  under  common  control 
with  G.T.  Capital)  serves  an  investment 
adviser  or  G.T.  Global  (or  any  person 
controlling,  controlled  by,  or  under 
common  control  with  G.T.  Global) 
serves  as  principal  underwriter.  These 
future  companies,  together  with  Growth 
Series,  Investment  Funds,  and 
Investment  Portfolios,  are  referred  to  as 
the  "Companies."  Existing  and  future 
series  of  each  Company  are  referred  to 
as  the  "Portfolios."  The  Adviser  is  the 
investment  adviser  and  administrator 
for  each  existing  Portfolio,  and  the 
Distributor  serves  as  principal 
underwriter  for  each  existing  Portfolio. 

2.  The  existing  Portfolios  currently 
offer  multiple  classes  of  shares  in 
accordance  with  existing  exemptive 
orders.'  Under  those  orders,  shares  are 
offered  subject  to  either  a  fi-ont-end  sales 
charge  in  accordance  with  the 
appHcable  provisions  of  rule  22d-l 
under  the  Act  and  a  distribution  plan 
adopted  in  accordance  with  rule  12b-l 
under  the  Act  or  a  CDSC  and  a  rule  12b- 
1  plan.  Applicants  request  an  order 
amending  and  superseding  their  prior 
orders  to  permit  them  to  offer  unlimited 
classes  of  shares  in  accordance  with  a 
"Multiple  Class  System." 

3.  Under  this  system,  each  class  of 
shares  of  a  Portfolio  would  be  identical 
in  all  respects  to  any  other  class  of 
shares  of  that  Portfolio  except:  (1)  Each 
class  would  have  different  class 
designations;  (2)  each  class  may  have  a 


'  17  CFR  200.3(V3(a)(12)  (1991). 


'  G.T  Global  Growth  Series,  Investment  Company 
Act  Releue  No.  19022  (Feb.  4. 1994)  (notice)  and 
20101  (Mar.  1. 1994)  (order):  and  G.T  Global 
Growth  Series.  InveMment  Company  Act  Release 
No.  18961  (Sept.  17. 1992)  (notice)  and  19022  (Oct. 
14. 1992)  (order). 


different  sales  charge;  (3)  each  class 
would  bear  the  expense  of  any 
payments  made  under  a  rule  12b-l  plan 
and/or  shareholder  services  plan 
(collectively,  the  "Plans"),  if  any, 
entered  into  with  respect  to  such  class; 
(4)  each  class  could  bear  certain  other 
expenses  directly  attributable  only  to 
that  class  described  in  condition  one, 
below  ("Class  Expenses");  (5)  only  the 
holders  of  a  class  of  shares  would  be 
entitled  to  vote  on  matters  pertaining  to 
a  Plan,  related  agreements,  or  other 
matters  relating  to  such  class;  and  (6) 
exchange  privileges  could  vary  among 
the  classes. 

4.  With  respect  to  each  class,  a 
Company  (on  behalf  of  a  Portfolio) 
could  enter  into  one  or  more  rule  12b- 
1  plan  agreements  and/or  shareholder 
services  plan  agreements  ("Plan 
Agreements")  concerning  the  provision 
of  certain  services  to  shareholders  of  a 
particular  class  by  the  Adviser,  the 
Distributor,  other  groups,  organizations 
or  institutions. 

5.  The  gross  income  of  each  Portfolio 
will  be  allocated  to  each  class  based 
upon  the  relative  daily  net  assets  of  the 
class.  Expenses  of  a  company  that 
cannot  be  attributed  directly  to  any  one 
Portfolio  ("Company  Expenses")  will  be 
allocated  to  each  Portfolio  based  on  the 
relative  daily  net  assets  of  those 
Portfolios.  Expenses  attributable  to  a 
particular  Portfolio,  but  not  a  particular 
class  of  shares  ("Portfolio  Expenses"), 
vkrill  be  allocated  to  each  class  based 
upon  the  relative  daily  net  assets  of  the 
class.  Class  Expenses  will  be  charged 
directly  to  the  net  assets  of  the 
particular  class  and  will  be  borne  on  a 
pro  rata  basis  by  the  outstanding  shares 
of  such  class.  Accordingly,  the  net 
income  and  net  asset  value  per  share  of 
(and  dividends  and  other  distributions 
payable  to)  each  class  may  differ  from 
other  classes  in  the  same  Portfolio. 

6.  The  shares  of  different  classes  of  a 
Portfolio  will  have  different  exchange 
privileges.  Applicants  anticipate  that 
shares  of  each  class  of  a  Portfolio  will 
be  exchangeable  for  shares  of  the 
corresponding  class  of  one  or  more 
other  Portfohos.  Such  exchanges  will  be 
based  on  the  respective  net  asset  values 
of  the  shares  being  exchanged.  All 
exchange  privileges  will  comply  with 
rule  lla-3  under  the  Act. 

B.  The  CDSC 

1.  Applicants  also  request  an 
exemption  to  allow  the  Portfolios  to 
impose  a  CDSC  on  redemptions  of 
certain  classes  of  shares  ("CDSC 
Shares")  and  to  waive  or  reduce  the 
CDSC  on  redemptions  under  certain 
circumstances.  "The  sum  of  any  initial 
sales  charge,  asset-based  sales  charge. 


and  CDSC  imposed  on  shares  of  a  class 
will  not  exceed  the  maximum  sales 
charge  provided  for  in  Article  III. 
Section  26(d)  of  the  Rules  of  Fair 
Practice  of  the  National  Association  of 
Securities  Dealers.  Inc. 

2.  A  Portfolio's  CDSC  may  be  imposed 
at  a  constant  or  declining  rate  over  a 
specified  period  of  years  ("CDSC 
Period").  No  CDSC  would  be  imposed 
on  any  redemption  of  CDSC  Shares 
representing  reinvestment  of  dividends 
or  other  distributions.  As  presently 
contemplated,  no  CDSC  would  be 
imposed  on  any  redemption  of  CDSC 
Shares  that  were  purchased  more  than 
six  years  prior  to  the  redemption. 

3.  The  amount  of  the  CDSC  would  be 
the  lesser  of  the  amount  representing  a 
specified  percentage  of  the  net  asset 
value  of  the  CDSC  Shares  at  the  time  of 
purchase  or  the  amount  representing 
such  percentage  of  the  net  asset  value  at 
the  time  of  redemption.  As  a  result,  no 
CDSC  would  be  imposed  on  amounts 
representing  an  increase  in  the  value  of 
the  shareholder's  account  resulting  from 
capital  appreciation  above  the  amount 
paid  for  CDSC  Shares  purchased  in  the 
CDSC  Period.  In  determining  the 
applicability  and  rate  of  any  CDSC,  it 
would  be  assumed  that  a  redemption  is 
made  first  6f  shares  representing 
reinvestment  of  dividends  and  capital 
gain  distributions,  next  of  shares  held 
by  the  shareholder  for  a  period  equal  to 
or  greater  than  the  CDSC  Period,  and 
finally  of  other  shares  held  by  the 
shareholder  for  the  longest  period  of 
time.  This  would  result  in  a  charge,  if 
any,  imposed  at  the  lowest  possible  rate. 

4.  Applicants  request  relief  to  permit 
each  Portfolio  to  waive  or  reduce  the 
CDSC  under  certain  circumstances.  Any 
waiver  or  reduction  will  comply  with 
the  conditions  contained  in  paragraphs 
(a)  throuBh  (d)  of  rule  22d-l. 

5.  Applicants  also  request  the  ability 
to  provide  a  credit  for  any  CDSC  paid 
in  connection  with  a  redemption  of 
Shares  followed  by  a  reinvestment 
effected  within  a  specified  period  not 
exceeding  365  days  of  the  redemption. 
If  an  investor  redeems  CDSC  Shares  and 
pays  a  CDSC,  then  subsequently 
reinvests  all  of  his  redemption  proceeds 
in  CDSC  Shares  of  the  same  or  a 
different  Fund  within  365  days,  the 
investor  will  be  credited  for  the  full 
amount  of  the  CDSC  paid.  If  the  investor 
chooses  instead  to  invest  less  than  the 
full  amount  of  the  redemption  proceeds, 
the  investor  will  be  credited  a  pro  rata 
amount  of  the  CDSC.  The  credit  will  be 
paid  by  the  principal  underwriter. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(c)  of  the  Act  fit)m 
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sections  18(0(1).  18(g).  and  18(1)  of  the 
Act  to  the  extent  that  the  proposed 
issuance  and  sale  of  multiple  classes  of 
shares  representing  interests  in  a  Fund's 
Portfolios  could  be  deemed:  (A)  to  result 
in  a  "senior  security"  within  the 
rre?.ning  of  section  18(g)  and  to  be 
prohibited  by  section  18(0(1),  and  (B)  to 
violate  the  equal  voting  provisions  of 
section  18(i).  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  in  the  manner  described 
above  is  equitable  and  would  not 
discriminate  against  any  group  of 
shareholders.  The  proposed 
arrangement  does  not  involve 
borrowings,  and  does  not  affect  the 
Funds'  e.xisting  assets  or  reserves.  The 
proposed  arrangement  also  will  not 
increase  the  speculative  character  of  the 
shares  of  a  Fund. 

2.  Applicants  also  request  an 
exemption  under  section  6(c)  from 
sections  2(3)(3?),  2(a){35).  22(c),  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder  to  permit  the  Funds  to 
a33£5s,  and  under  cenain  circumstances 
waive,  a  CDSC  in  cormection  with  the 
redemption  of  shares. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  conditions  set  forth  below. 

1 .  Each  class  of  shares  of  a  Portfolio 
will  represent  interests  in  the  same 
portfolio  of  investments,  and  be 
idt^ntical  in  all  respects,  except  as  set 
forth  below.  The  only  differences 
between  the  classes  of  shares  of  a 
PortfoUo  will  relate  solely  to  one  or 
more  of  the  following:  (a)  Expenses 
assessed  to  a  class  pursuant  to  a  Plan, 
if  any,  with  respect  to  such  class;  fb) 
sales  charges  applicable  to  a  class  of 
shares,  if  any  (c)  the  impact  of  Class 
Expenses,  which  are  limited  to  any  or 
all  of  the  following:  (i)  Transfer  agent 
fees  identified  as  being  attributable  to  a 
specific  class  of  shares,  (ii)  stationery, 
printing,  postage,  and  delivery  expenses 
related  to  preparing  and  distributing 
materials  such  as  shareholder  reports, 
prospectuses,  and  proxy  statements  to 
current  shareholders  of  a  specific  class 
of  shares,  (iii)  Blue  Sky  registration  fees 
incurred  by  a  specific  class  of  shares, 
(iv)  SEC  registration  fees  incurred  by  a 
specific  class  of  shares,  (v)  expenses  of 
administ»ative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  class  of  shares,  (vi)  directors' 
fees  or  expenses  incurred  as  a  result  of 
issues  relating  to  a  specific  class  of 
shares,  (vii)  accounting  expenses 
relating  solely  to  a  specific  class  of 
shares,  (viii)  auditors'  fees,  litigation 
expenses,  and  legal  fees  and  expenses 
relating  to  a  specific  class  of  shares,  (ix) 


expenses  incurred  in  connection  with 
shareholders  meetings  as  a  result  of 
issues  relating  to  a  specific  class  of 
shares,  (x)  organizational  expenses 
related  to  a  specific  class  of  shares  and 
(xi)  any  other  incremental  expenses 
subsequently  identified  which  should 
be  properly  allocated  to  a  specific  class 
of  shares  and  which,  as  such,  are 
approved  by  the  SEC  pursuant  to  an 
amended  order  or  by  rule  or  regulation; 
(d)  the  fact  that  the  classes  will  vote 
separately  with  respect  to  matters 
relating  to  the  applicable  distribution 
plan  and  related  agreements,  if  any,  or 
any  other  matters  appropriately  limited 
to  such  class(es);  (e)  Lbe  different 
exchange  privileges  of  the  classes  of 
shares,  if  any;  and  (0  the  designation  of 
each  class  of  shares  of  a  Portfolio. 

2.  The  board  of  directors  of  each 
Company,  including  a  majority  of  the 
directors  who  are  not  interested  persons 
of  the  Comp-jny  ('Independent 
Directors"),  will  hove  approved  the 
Multiple  Class  System  with  respect  to  a 
particular  Portfolio  of  the  Company 
prior  to  the  implementation  of  the 
system  by  that  Portfolio.  The  minutes  of 
the  meetings  of  the  board  of  Lhe 
Company  regarding  the  deliberations  of 
the  directors  with  respect  to  the 
approvals  necessary  to  implement  the 
Multiple  Class  System  will  reflect  in 
detail  the  reasons  for  the  determination 
by  the  board  that  the  proposed  Multiple 
Class  System  is  in  the  best  interests  of 
each  Portfolio  and  its  shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vole  of  the  appropriate 
board  of  directors,  including  a  majority 
of  the  Independent  Directors.  Any 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  a  Portfolio  to  meet 
Class  Expense  shall  provide  to  the 
applicable  board  and  the  directors  shall 
review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purposes  for  which  such 
expenditures  were  made. 

4.  If  any  class  will  be  subject  to  a 
shareholder  services  plan,  the  plan(s) 
will  be  adopted  and  operated  in 
accordance  with  the  procedures  set 
forth  in  rule  12b-l  (b)  through  (0  as  if 
the  expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

5.  On  an  ongoing  basis,  the  board  of 
each  Company,  pursuant  to  its  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Portfolio, 
as  applicable,  for  the  existence  of  any 
material  conflicts  among  the  interests^ f 


the  classes  of  its  shares,  if  there  is  more 
than  one  class.  The  board,  including  a 
majority  of  the  Independent  Directors, 
shall  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflicts  that  may  develop.  Each 
Portfolio's  principal  underwriter  and 
investment  adviser  will  be  responsible 
for  reporting  any  potential  or  existing 
conflicts  to  the  appropriate  board.  If 
such  a  conflict  arises,  the  Portfolio's 
principal  underwriter  and  investment 
adviser,  at  their  own  expense,  will  take 
such  actions  as  are  necessary  to  remedy 
such  conflict,  including  establishing  a 
new  registered  management  investment 
company,  if  necessary. 

6.  The  principal  undenvriter  of  each 
Portfolio  implementing  a  Multiple  Class 
System  will  adopt  compliance  standards 
with  respect  to  when  each  class  of 
shares  may  be  appropriately  sold  to 
particular  investors.  Applicants  will 
require  all  persons  selling  shares  of  the 
Portfolios  to  agree  to  conform  to  such 
standards. 

7.  The  board  of  directors  of  each 
Company  will  receive  quarterly  and 
annual  statements  concerning  the 
amounts  expended  under  the 
Company's  Flans  in  compliance  v/ith 
paragraph  (b)(3)(ii)  of  rule  12b-l,  as  it 
may  be  amended  from  time  to  time.  In 
tlie  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  and  fee  for 
services  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
presented  to  the  board  to  justify  any  fee 
attributable  to  that  class.  "The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  Independent  Directors  in  the 
exercise  of  their  fiduciary  duties. 

8.  Dividends  and  other  distributions 
paid  by  a  Portfolio  with  respect  to  each 
class  of  its  shares,  to  the  extend  any 
dividends  and  other  distributions  are 
paid,  will  be  declared  and  paid  on  the 
same  day  and  at  the  same  time,  and  will 
be  determined  in  the  same  manner  and 
will  be  in  the  same  amount,  except  that 
the  amount  of  the  dividends  and  other 
distributions  declared  and  paid  by  a 
particular  class  may  be  different  from 
that  of  another  class  because  payments 
made  imder  a  Plan  or  Plan  Agreement 
by  a  class  and  Class  Expenses  will  be 
borne  exclusively  by  that  class. 

9.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  other  distributions  of  the 
classes  and  the  proper  allocation  of 
expenses  among  the  classes  have  been 
reviewed  by  an  expert  ("Expert")  who 
has  rendered  a  report  to  applicants. 


which  has  been  provided  to  the  staff  of 
the  SEC.  stating  that  such  methodology 
and  procedures  are  adequate  to  ensure 
that  such  calculations  and  allocations 
will  be  made  in  an  appropriate  manner. 
On  an  ongoing  basis,  ^e  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Portfolios  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  will  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Expert  with  respect  to  such  reports, 
following  request  by  the  Portfolios 
(which  the  Portfolios  agree  to  provide), 
will  be  available  for  inspection  by  the 
SEC  sta.T  upon  written  request  to  the 
Portfolios  for  such  work  papers  by  a 
senior  member  of  the  Division  of 
Investment  Management,  limited  to  the 
Director,  an  Associate  Director,  the 
Chief  Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "Special 
Purpose"  report  on  "policies  and 
procedures  placed  in  operation"  in 
accordance  with  Statement  on  Auditing 
Standards  ("SAS")  No.  70,  "Reports  on 
the  Processing  of  Transactions  by 
Service  Organizations,"  of  the  American 
Institute  of  Certified  PubUc  Accountants 
("AICPA").  Ongoing  reports  will  he  on 
"policies  and  procedures  placed  in 
operation  and  tests  of  operating 
effectiveness"  prepared  in  accordance 
with  SAS  No.  70  of  AICPA,  as  it  may  be 
amended  from  time  to  time,  or  similar 
auditing  standards  as  may  be  adopted 
by  the  AICPA  from  time  to  time  and  any 
such  other  then  appUcable  auditing 
standards  as  may  be  adopted  by  the 
AICPA. 

10.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  other 
distributions  of  the  classes  of  shares  and 
the  proper  allocation  of  expenses  among 
the  classes  of  shares  and  this 
representation  has  been  concurred  with 
by  the  Expert  in  the  initial  report 
referred  to  in  the  preceding  condition 
and  will  be  concurred  with  by  the 
Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  the  preceding  condition. 
Applicants  will  take  immediate 
corrective  action  if  the  Expert,  or 


appropriate  substitute  Expert,  does  not 
so  concur  in  the  ongoing  reports. 

11.  The  prospectuses  of  each  class  of 
shares  will  contain  a  statement  to  the 
effect  that  a  salesperson  and  any  other 
person  entitled  to  receive  compensation 
for  selling  or  servicing  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Portfolios. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the  board 
of  each  Portfolio  with  respect  to  the 
Multiple  Class  System  will  be  set  forth 
in  guidelines  which  will  be  furnished  to 
the  directors. 

13.  Each  Portfolio  implementing  a 
Multiple  Class  System  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  charges  (if  any),  and  exchange 
privileges  applicable  to  each  class  of  its 
shares  in  every  prospectus,  regardless  of 
whether  all  classes  of  its  shares  are 
offered  pursuant  to  each  prospectus. 
Each  PortfoUo  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  its 
shares  in  every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statements  of  operations,  information 
related  to  the  Portfolio  as  a  whole 
generally  and  not  on  a  per  class  basis. 
Each  Portfolio's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  such  PortfoUo.  To  the  extent  that  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  its  shares, 
each  Portfolio  will  also  disclose  the 
respective  expenses  and/or  performance 
data  applicable  to  all  classes  of  that 
Portfolio's  shares.  The  information 
provided  by  an  applicant  or  other 
Portfolio  for  publication  in  any 
newspaper  or  similar  Usting  of  a 
Portfolio's  net  asset  value  or  public 
offering  price  will  present  each  class  of 
that  PortfoUo's  shares  separately. 

14.  AppUcants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  this  application  will  not  imply  SEC 
approval  of,  authorization  of,  or 
acquiescence  in  any  particular  level  of 
payments  that  any  PortfoUo  may  make 
pursuant  to  a  Plan  in  reUance  on  the 
exemptive  order. 

15.  AppUcants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act.  Investment  Company  Act 
Release  No.  16619  (November  2. 1988). 
as  such  rule  is  currently  proposed  and 
as  it  may  be  reproposed,  adopted  or 
amended. 


For  the  Conunission.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-2656  Filed  2-2-95;  8:45  am] 

BILLING  CODE  801(M)1-M 


Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Health-Mor  Inc., 
Common  Stock,  $1  Par  Value)  File  No. 
1-6220 

Januan,'  30,  1995. 

Health-Mor  Inc.  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  ("Board")  unanimously 
approved  a  resolution  on  October  19 
1994,  to  withdraw  the  Security  from 
listing  on  the  Amex  and.  instead,  list  the 
Security  on  the  National  Association  of 
Securities  Dealers  Automated 
Quotation/National  Market  Svstem 
("NASDAQ/NMS").  According  to  the 
Company,  the  decision  of  the  Board 
followed  a  lengthy  study  of  the  matter 
and  was  based  upon  the  beUef  that 
listing  of  the  Security  on  NASDAQ/ 
NMS  will  be  more  beneficial  to  its 
stockholders  than  the  present  listing  on 
the  Amex  because: 

(a)  There  will  be  advantage  (potential 
for  research  coverage  and  other  financial 
services  for  example)  of  the  support  of 
Market  Makers  (currently  there  are  an 
average  of  11  Market  Makers  on  the 
average  NASDAQ  company)  versus  the 
single  specialist; 

(b)  The  nature  of  the  trading  acti\ity 
and  pattern  of  the  Amex  specialist,  in 
essence  being  the  buyer  and  seller  of 
last  resort,  will  be  eliminated; 

(c)  There  is  greater  visibiUty  of  the 
NASDAQ  exchange  as  compared  to  the 
Amex  through  various  media; 

(d)  The  history  of  NASDAQ  being  a 
successful  promoter  of  growth 
companies  more  appropriately 
addresses  tht^  Company's  current 
position; 

(e)  There  is  potentially  more  capital 
support  for  the  Company  through 
NASDAQ  as  each  Market  Maker  is 
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responsible  to  purchase  5.000  shares; 
and 

(f)  The  services  offered  through  the 
NASDAQ,  which  have  been  reviewed, 
are  more  likely  to  assist  the  Company  in 
imderstanding  the  market  and 
communicating  with  its  shareholdeis. 

Any  interested  person  may,  on  or 
before  February  21, 1995,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  ludess  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  detested 
authority. 
Jooathut  G.  Katz. 
Secretary. 
(FR  Doc.  95-2651  Filed  2-2-95;  8:45  am) 

BH.UNG  CODE  8010-01-M 


issuer  Delisling;  Notice  of  AppUcation 
to  Withdraw  From  Listing  and 
Registrallon;  (NuMed  Home  Health 
Can,  Inc.,  Common  Stock,  $.001  Par 
Value)  File  No.  1-12992 

January  30, 1995. 

NuMed  Home  Health  Care.  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Seciuity  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  ("Board")  unanimously 
approved  a  resolution  on  January  10. 
1995,  to  withdraw  the  Security  from 
listing  on  ihe  Emerging  Company 
Marketplace  of  the  Amex  ("Amex/ 
ECM")  and,  instead,  hst  the  Security  on 
the  National  Associaticm  of  Securi&es 
Dealers  Automated  Quotati(Hi  Small  Cap 
Market  System/National  Market  System 
("NASDAQ/NMS").  The  Company 
believes  that:  -^  -  •. 

( 1 )  Th»  NASDAQ  SmaHCap  Mafket 
system  of  competing  market-malms  will 


result  in  increased  visibility  and 
sponsorship  for  the  Security  than  is 
presently  the  case  with  the  single 
speciahst  assigned  to  the  Security  oa 
the  Amex/EKM; 

(2)  The  NASDAQ  SmallCap  Mark^ 
system  wiU  offer  the  Company's 
shareholders  more  liquidity  than 
presently  available  on  the  Amex/ECM 
and  less  volatiUty  in  quoted  price  per 
share  when  trading  voliune  is  slight; 

(3)  The  NASDAQ  SmallCap  Market 
system  will  offer  the  opportunity  for  the 
Company  to  more  effectively 
consummate  its  proposed  offering  of 
1,100,000  Units;  and 

(4)  Finns  making  a  market  in  the 
Company's  Security  on  the  NASDAQ 
SmallCap  Market  system  will  be 
inclined  to  issue  research  reports 
concerning  the  Company,  thereby 
increasing  the  number  of  firms 
providing  institutional  research  and 
advisory  reports. 

Any  interested  person  may.  on  or 
before  F^ruary  21. 1995.  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any.  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonatiun  G.  Katz, 

Secretary. 

[FR  Doc.  95-2652  Filed  2-2-95: 8:45  ami 
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[Release  No.  35-26223] 

Filings  Under  the  Public  UtUity  Holding 
Company  Act  of  1935,  as  Amended 
('Act) 

Januwy  27. 1995. 

Notice  is  hereby  given  that  the 
following  fihng(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transactionis)  sumfliuized  below.  The 
appUcation(s)  and>or  dac:laration(s)  and 
an^  amendmeots  thereto  is/aie  avail«^le 
for  pubhc  inspection  through  the 


Commission's  Office  of  Fid}Uc 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  21. 1995.  to  the  Secretary. 
Securities  and  Exchange  Conunission. 
Washington.  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
deciarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  appUcation(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

EUA  Energy  Investment  Corporation 
(70-8283) 

EUA  Energy  Investment  Corporation 
("EOC").  P.O.  Box  2333.  Boston, 
Massachusetts  02107,  a  wholly  owned 
subsidiary  company  of  Eastern  Utilities 
Associates,  a  registered  holding 
company,  has  filed  a  post-effective 
amendment  under  Section  12(b)  of  the 
Act  and  Rule  45  thereunder  to  its 
application-declaration  filed  under 
Section  6{a),  7, 9(a),  10  and  12(b)  of  the 
Act  and  Rule  45  thereunder. 

By  order  dated  January  24. 1994 
(HCAR  No.  25976).  EEIC  was 
authorized,  among  other  things,  to 
provide  up  to  SI  million  of  capital 
contributions  and  up  to  $2  million  of 
open  account  advances  and/or  loans  to 
TransCapacity  L.P.  for  the  research, 
development  and  commercialization  of 
an  energy-related  computer  software 
and  hardware  system  for  the  collection, 
compilation  and  distribution  of  an 
information  database  composed  of 
information  regarding  natural  gas 
pipeline  capacity  and  capacity  rights. 
As  of  December  31, 1994,  EEIC  has 
provided  TransCapacity  L.P.  with 
$2,275  million  in  funding  for  its 
working  capital,  leaving  EEIC  with 
unexercised  authorization  to  contribute 
$725,000  to  TransCapacity  L.P. 

EEIC  now  proposes  to  make 
additional  capital  contributions  to 
TransCapacity  L.P.,  through  December 
31, 1996  up  to  an  aggregate  principal 
amount  of  $2  million.  The  partnws  for 
TransCapacity  L.P.  pro|ect  that  they  will 
require  up  to  $2  million  of  additional 
funding  from  EEIC  for  tvorking  capital 
purposes  due  to  unavoidable  delays  in 
achieving  their  target  dale  for  full 


operation  of  the  Energy  Bulletin  Board 
system. 

New  England  Electric  Resources,  Inc.  et 
al.  (70-8513) 

New  England  Electric  System 
("NEES"),  a  registered  holding 
company,  and  its  nonutility  subsidiary 
company,  New  England  Electric 
Resources,  Inc.  ("NEERI"),  both  located 
at  25  Research  Drive.  Westborough, 
Massachusetts  01582,  have  filed  an 
application-declaration  under  Sections 
6(a),  7,  9(a),  10,  and  12(b)  of  the  Act  and 
Rules  40  and  45  thereunder. 

By  orders  dated  September  4, 1992. 
April  1.  1994  and  May  25. 1994  (HCAR 
Nos.  25621.  26017  and  26057, 
respectively).  NEES  was  authorized  to 
capitalize  NEERI  in  amounts  of  up  to 
$2.5  miUion.  By  the  same  orders,  NEERI 
was  authorized  to:  (1)  Enter  into  the 
business  of  performing  consulting 
services  on  electric  utility  matters  for 
nonaffiliates;  (2)  provide  electrical 
related  services  for  nonaffiliates;  and  (3) 
invest  in  a  start-up  company  formed  to 
develop,  manufacture  and  market  a  low 
harmonic  distortion  uninterruptible 
power  supply. 

NEERI  now  seeks  authority,  through 
1998,  to  invest  up  to  $10  million  in 
research  and  development  activities  in 
connection  with  environmental,  new 
electrical  generation  and  transmission 
technologies,  and  electric  end-use 
technologies,  NEERI  will  not  acquire 
any  seciuities  in  connection  with  its 
research  and  development  activities 
without  further  Commission  approval. 
NEES  seeks  authority  for  the  same 
period  to  provide  additional  financing 
for  NEERI  in  an  amount  not  to  exceed 
$10  million  through  non-interest 
bearing  subordinated  loans  or  capital 
contributions.  NEES'  request  to 
capitalize  NEERI  is  in  addition  to  its 
pending  request  to  provide  additional 
financing  to  NEERI  in  amounts  of  up  to 
$11.7  million  in  S.E.C.  File  No.  70- 
8475.  j  i 

Further,  in  order  to  allow  NEERI  to 
acquire  securities  in  local  enterprises 
pursuant  to  Rule  40(a)(5)  imder  the  Act, 
NEES  also  seeks  authority  to  provide 
Additional  financing  for  NEERI  in  an 
annual  aggregate  amount  not  to  exceed 
$1  million  through  non-interest  bearing 
subordinated  loans  or  capital 
contributions,  also  through  1998. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  95-2654  Filed  2-2-95;  8:45  am] 
BtUJHQ  CODE  MIO-OI-M 
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[Rel.  No.  IC-20866;  No.  812-9336] 

State  Mutual  Life  Assurance  Company 
of  America,  et  al. 

January  27,  1995. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  State  Mutual  Life 
Assurance  Company  of  America  ("State 
Mutual").  Separate  Account  VA-P  of 
State  Mutual  Life  Assurance  Company 
of  America  ("State  Mutual  Account"), 
SMA  Life  Assurance  Company  ("SMA 
Life,"  together  with  State  Mutual,  the 
"Insurance  Companies"),  Separate 
Account  VA-P  of  SMA  Life  Assurance 
Company  ("SMA  Life  Account")  and 
other  separate  accounts  established  by 
the  Insurance  Companies  in  the  future 
to  support  certain  deferred  variable 
annuity  contracts  issued  by  the 
Insurance  Companies  ("Other 
Accounts,"  together  with  the  State 
Mutual  Account  and  the  SMA  Life 
Account,  the  "Accounts"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  granting 
exemptions  from  the  provisions  of 
Sections  26(a)(2)(C)  and  27(c)(2). 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  the  deduction 
of  a  mortality  and  expense  risk  charge 
from  the  assets  of:  (a)  The  Accounts  in 
connection  with  the  offer  and  sale  of 
certain  variable  annuity  contracts 
("Annuity  Contracts");  (b)  the  Accounts 
in  connection  with  the  issuance  of 
variable  annuity  contracts  that  are         "■ 
substantially  similar  in  all  material 
respects  to  the  Contracts  ("Future 
Contracts,"  together  with  Annuity 
Contracts,  the  "Contracts");  and  (c)  any 
other  separate  account  established  in 
the  future  by  the  Insurance  Companies 
in  connection  with  the  issuance  of 
Contracts. 

FILING  DATE:  The  application  was  filed 
on  November  22,  1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving  the 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  21, 1995,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 


contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Joseph  W.  MacDougall. 
Jr.,  State  Mutual  Life  Assurance 
Company  of  America,  440  Lincoln 
Street.  Worcester,  Massachusetts,  01653 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Kirchoff,  Senior  Attorney,  or 
Wendy  Friedlander,  Deputy  Chief,  at 
(202)  942-0670.  Office  of  hisurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  apphcation;  the 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  State  Mutual  is  a  mutual  life 
insurance  company  incorporated  under 
the  laws  of  Massachusetts.  SMA  Life,  a 
wholly-owned  subsidiary  of  State 
Mutual,  is  a  stock  life  insurance 
company  organized  under  the 
provisions  of  the  Etelaware  Insurance 
Code.  SMA  Life  is  registered  as  a  broker- 
dealer  under  the  Securities  Exchange 
Act  of  1934  ("1934  Act")  and  is  a 
member  of  the  National  Association  of 
Securities  Dealers  ("NASD").  State 
Mutual  is  authorized  to  conduct 
business  as  an  insurance  company  in  all 
states  and  in  the  District  of  Columbia, 
Puerto  Rico,  and  the  U.S.  Virgin  Islands. 

2.  The  Accounts  are  separate 
investment  accounts  established  by  the 
Insurance  Companies  for  the  purpose  of 
investing  purchase  payments  received 
imder  the  Contracts.  Each  of  the 
Accounts  is  a  unit  investment  trust 
which  has  filed  a  registration  statement 
on  Form  N— 4  under  the  Seciuities  Act 
of  1933  to  register  the  offering  of  the 
Contracts,  and  the  Applicants 
incorporate  such  registration  statements 
into  the  application  by  reference. 

Each  Account  presently  consists  of 
seven  Subaccounts,  each  of  which  will 
invest  solely  in  the  shares  of  one  of  the 
portfolios  of  the  Pioneer  Variable 
Contracts  Trust.  Contract  owners  may 
invest  in  any  one  or  more  of  the 
Subaccounts,  and  may  also  invest  in  the 
fixed  account,  part  of  the  general 
account  of  the  respective  Insurance 
Companies.  The  Insurance  Companies 
may,  in  the  future,  issue  through  the 
Accounts,  and  through  other  separate 
accounts  that  they  may  establish  in  the 
future,  other  variable  annuity  contracts 
that  are  substantially  similar  in  all 
material  respects  to  the  Annuity 
Contracts. 
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3.  Pioneer  Variable  Contracts  Trust  is 
a  diversified  open-end  management 
investment  company  which  consists  of 
various  investment  series  or  portfolios 
(collectively.  "Portfolios")  with 
different  investment  objectives  and 
policies.  Shares  of  the  Portfolios  are 
purchased  by  the  Insurance  Companies 
for  the  corresponding  Subaccounts  at 
the  net  asset  value.  Shares  ofthe 
Portfolios  also  are  offered  to  other 
aniliated  or  unaffiliated  separate 
accounts  of  tiie  Insurance  Companies  or 
of  other  insurance  companies  offering 
variable  annuity  or  variable  life 
insurance  contracts. 

4.  Allmerica  Investments,  Inc..  an 
indirect  wholly-owned  subsidiary  of 
State  Mutual,  is  registered  as  a  broker- 
dealer  tinder  the  1934  Act  and  is  a 
member  of  the  NASD.  Allmerica 
Investments.  Inc.  is  the  principal 
underwriter  for  the  Contracts. 

5.  The  Contracts  are  group  and 
individual  combination  fixed  and 
variable  contracts  designed  for  use  in 
retirement  plans  which  qualify  for 
special  federal  income  tax  treatment 
under  sections  401.  403(b).  408  and  457 
of  the  Internal  Revenue  Code  and  in 
retirement  plans  which  do  not  qualify 
for  special  tax  treatment  under  those 
sections. 

6.  The  Contracts  provide  for 
minimum  initial  purchase  payments 
and  peimit  additional  minimum 
purchase  payments  and  periodic 
payments,  subject  to  certain  limitations. 
The  Contracts  provide  for  the 
accumulation  of  values  on  a  variable 
basis  determined  by  the  investment 
experience  of  the  Portfolios  to  whicfa  the 
Contract  owner  allocates  payments. 

7.  The  Contracts  also  provide  for  the 
payment  of  a  death  benefit.  The  death 
benefit,  payable  in  a  single  sum  or 
under  an  optional  method  of  settlement, 
is  provided  if  the  annuitant  dies  before 
the  maturity,  surrender,  or  termination 
of  a  Contract.  Upon  the  death  of  the 
annuitant,  the  death  benefit  is  equal  to 
the  greatest  of  (a)  the  accumulated  value 
under  the  Contract  next  determined 
following  receipt  of  due  proof  of  death 
at  the  insurance  Companies'  principal 
office,  or  (b)  the  total  amount  of  gross 
payments  made  under  the  Contracts 
reduced  proportionally  to  reflect  the 
amount  of  aU  prior  partial  withdrawals, 
or  (c)  the  death  benefit  that  would  have 
been  payable  on  the  most  recent  fifth 
interval  policy  anniversary,  incxeased 
for  subsequent  purchase  paymmts  and 
reduced  proportionaUy  to  reflect 
withdrawals  after  that  date. 

8.  Various  fees  and  expenses  are 
deducted  under  the  Contracts.  Prior  to 
a  Contract's  maturity,  the  Insurance 
Companies  assess  a  Contract  Fee  of  $30. 


at  each  Contract  anniversary  and  at  full 
surrender  diuing  a  contract  year  for  its 
costs  in  maintaining  each  Contract  and 
the  Accoimts.  llie  Insuraace  Companies 
make  a  daily  charge  to  the  Subaccounts 
of  the  Accoimts  equal  on  an  annual 
basis  to  0.15%  ofthe  current  value  of 
the  Subaccotmts  ("Administrative 
Service  Charge").  The  Administrative 
Service  Charge  is  designed  to  cover 
actual  administrative  expenses  which 
exceed  the  revenue  for  the  Contract  Fee. 
Applicants  represMit  that  the 
Administrative  Service  Charge  and  the 
Contract  Fee  have  been  set  at  a  level  that 
will  recover  no  more  that  the  actual 
costs  assocuated  with  administering  the 
Contract  and  the  Accounts.  The 
Insurance  Companies  do  not  expect  to 
realize  a  profit  from  these  charges,  and 
guarantee  that  the  amount  of  the  charges 
wilt  not  increase  over  the  life  of  the 
Contract. 

9.  The  Insurance  Companies  viriU 
deduct  any  premium  tax  levied  by  any 
governmental  entity  as  a  result  of  the 
Contracts  or  the  Accounts.  Applicants 
state  that,  where  permitted  by  state  law. 
the  premium  taxes  will  be  deducted 
upon  annuitization.  In  all  other 
jurisdictions,  the  taxes  will  be  deducted 
upon  the  death  of  the  annuitant, 
surrender,  or  withdrawal,  as  jnay  be 
required  by  the  law  of  the  Contract 
owner's  state  of  residence. 

10.  Prior  to  the  Annuity 
ConuneiH:ement  date,  amounts  held 
under  the  Contracts  may  be  transfttred 
among  the  Subaccounts  and  the 
respective  Insurance  Company's  general 
account.  The  Insurance  Companies 
currently  make  no  charge  for  transfers 
among  the  accounts,  but  reserve  the 
right  to  assess  a  charge,  guaranteed 
never  to  exceed  $25. 

11.  Applicants  represent  that  the 
Insurance  Companies  will  deduct  the 
annual  Contract  Fee.  the  annual 
Administrative  Service  Charge,  and  any 
Transfer  Charge  in  reliance  upon  and  in 
conformity  with  all  of  the  requirements 
of  Rule  26a-l  under  the  1940  Act. 

12.  No  sales  charges  are  deducted 
fit)m  premium  payments  under  the 
Contracts.  The  Contracts  assess  a 
Qmtingent  Deferred  Sales  Charge 
("CDSC")  which  is  applied  in  the  case 
of  contract  surrender,  partial 
reden^>tioas  or  annuitization  under 
period  certain  options  during  the  seven 
year  period  from  the  date  the  Insurance 
Companies  receive  and  accept  each 
purchase  payment.  The  CDSC  is 
determined  by  the  number  of  Contract 
anniversaries  that  have  passed  since  the 
purchase  payment  that  is  being 
withdrawn  was  made.  The  CDSC  is 
computed  as  follows: 


Years  from  date  c4  payment  to 
date  of  wittxirawal 


0-3 

4 

5 

6 

7 

Morethan7 


Withdrawal 

charge 

(percent) 


7 
6 
5 

4 

3 

None 


In  no  event  will  the  Contingent 
Deferred  Sales  Charges  assessed  against 
a  Contract  exceed  8%  of  the  gross 
purchase  payments. 

The  Insurance  Companies  do  not 
anticipate  that  the  CDSC  will  generate 
sufficient  revenues  to  pay  the  cost  of 
distributing  the  Contracts,  if  this  charge 
is  insufficient  to  cover  the  expenses,  the 
deficiency  will  be  met  fit>m  the 
Insurance  Companies'  general  account 
assets,  which  may  include  amounts 
derived  firom  the  charge  for  mortaUty 
and  expenses  risks,  discussed  below. 

13.  A  daily  charge  equal  to  an 
effective  annual  rate  of  1.25%  of  the  net 
asset  value  of  the  Accounts  will  be 
imposed  to  compensate  the  IrLSurance 
Companies  for  bearing  certain  mortality 
and  expenses  risks  in  connection  with 
the  Contracts.  Of  this  amount, 
approximately  0.80%  is  allocable  to 
mortality  risks  and  approximately 
0.45%  is  allocable  to  expense  risks.  The 
mortality  and  expense  risk  charge  is 
guaranteed  never  to  exceed  1.25%.  This 
charge  may  be  a  source  of  profit  for  the 
Insurance  Companies  which  will  be 
added  to  their  surplus  and  may  be  used 
for,  among  other  things,  the  payment  of 
distribution  expenses. 

14.  The  mortality  risk  arises  firom  the 
Insurance  Companies'  (1)  Guarantee  that 
they  will  make  annuity  payments,  in 
accordarux  with  annuity  rate  provisions 
established  at  the  time  a  Contract  is 
issued  for  the  life  of  the  annuitant  or  in 
accordance  with  the  annuity  option 
selected,  no  matter  how  long  the 
annuitant  or  other  payee  lives  and  no 
matter  how  long  all  annuitants  as  a  class 
live,  and  (2)  death  benefit  guarantees 
imder  the  Contracts. 

15.  The  expense  risk  borne  by  the 
Insurance  Companies  is  the  risk  that  the 
charges  for  administrative  expenses, 
which  are  guaranteed  not  to  increase  for 
the  life  of  Ae  Contracts,  may  be 
insufficient  to  cover  the  actual  costs  of 
issuing  and  administering  the  Contracts. 

Applicants'  Legal  Analysis  and 
Conditions 

1 .  Applicants  request  an  order  of  the 
Commission  under  Section  6(c)  for 
exemptions  fi'om  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act  to  the 
extent  necessary  to  permit  the 
deduction  of  a  maximum  clwrge  of 


1.25%  for  the  assumption  of  mortality 
and  expense  risks  from  the  assets  ot  (a) 
The  Aax>unts  in  connection  with  the 
issuance  ofthe  Aimuity  Contracts;  (b) 
the  Accounts  in  connection  vrith  tlw 
issuance  of  any  Future  Contracts:  and 
.    (c)  any  other  separate  account 
established  in  the  futiue  by  the 
Insurance  Companies  in  connection 
with  the  issuance  of  Future  Contracts. 
Applicants  believe  that  the  requested 
exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

2.  Applicants  submit  that  their 
request  for  exemptive  relief  for 
deduction  of  the  1.25%  mortality  and 
expense  risk  charge  from  the  assets  of 
the  Accounts,  or  any  other  separate 
account  established  by  the  Insurance 
Companies  in  the  future,  in  connection 
with  the  issuance  of  Future  Contracts, 
would  promote  competitiveness  in  the 
variable  annuity  contract  market  by 
eliminating  the  need  for  the  Insurance 
Companies  to  file  redundant  exemptive 
applications,  ther^y  reducing  the 
Insurance  Companies'  administrative 
expenses  and  mayiiniyipg  the  efficient 
use  of  their  resources.  Applicants 
further  submit  that  the  delay  and 
expense  involved  in  having  repeatedly 
to  seek  exemptive  relief  would  impair 
the  Insurance  Companies'  ability 
effectively  to  take  advantage  of  business 
opportunities  as  they  arise.  Further,  if 
the  Insurance  Companies  were  required 
repeatedly  to  seek  exemptive  relief  with 
respect  to  the  same  issues  addressed  in 
this  Application,  investors  would  not 
receive  any  benefit  or  additional 
protection  thereby.  Thus.  AppUcants 
believe  that  the  requested  exemptions 
are  appropriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  purposes  fairly  intended 
by  the  policy  and  provisions  ofthe  1940 
Act 

3.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  application,  to  conditionally  or 
imconditionally  grant  an  exemption 
fitsm  any  provision,  rule  or  regulation  of 
the  1940  Act  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  puUic  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  foirly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

4.  Sections  26(a)(2)(C)  and  27(cM2)  of 
the  1940  Act.  in  relevant  part,  prohibit 
a  registered  um't  investment  trust,  its 
depositor  or  principal  underwriter,  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
pajrments,  other  than  sales  loads,  are 


deposited  with  a  qualified  bank  and 
held  under  arrangements  which  prohibit 
any  payment  to  the  depostor  or 
principal  underwriter  except  a 
reasonable  fee,  as  the  Conunisston  nwy 
prescribe,  for  preforming  bookkeepixtg 
and  other  administrative  duties 
normally  performed  by  the  bank  itself. 

5.  Applicants  represent  that  the 
1.25%  mortality  and  expense  risk 
charge  under  the  Contracts  is  within  the 
range  of  industry  practice  for 
comparable  annuity  contracts.  This 
representation  is  based  upon 
Applicants'  analysis  of  similar  indtistry 
products,  taking  into  account  such 
factors  as  current  change  levels, 
existence  of  charge  level  guarantees,  and 
guaranteed  annuity  rates.  Applicants 
represent  that  the  Insurance  Con^>anies 
will  maintain  at  their  home  offices, 
available  to  the  Commission,  a 
memorandiun  setting  forth  in  detail  the 
products  analyzed  in  the  course  of.  aitd 
the  methodology  and  results  of.  their 
comparative  survey. 

6.  Applicants  acknowledge  that,  if  a 
profit  is  reahzed  bom  the  mortality  and 
expense  risk  charge  under  the  Contracts. 
all  or  a  portion  of  such  profit  may  be 
available  to  pay  distribution  expenses 
not  reimbursed  by  the  CDSC  The 
Insurance  Companies  have  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  financing 
arrangements  will  benefit  the  Accounts 
and  the  Contract  owners.  The  basis  for 
that  conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  the  Insurance  Companies  at  their 
administrative  offices  and  will  be  made 
available  to  the  Commission. 

7.  Apphcants  also  represent  that  the 
Accounts  will  invest  only  in  underlyii^ 
open-end  management  investment 
companies  which  undertake,  in  the 
event  they  should  adopt  a  plan  under 
Rule  12b-l  to  finance  distribution 
expenses,  to  have  a  board  of  directors  or 
trustees,  a  majority  of  whom  are  not 
"interested  persons"  of  such  company 
within  the  meaning  of  Section  2(aHl9) 
ofthe  1940  Act.  formulate  and  approve 
any  such  plan. 

Conclusion 

For  the  reasons  set  forth  above. 
AppUcaztts  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  ptuposes  fairly 
intended  by  the  policy  and  provisioes  of 
the  1940  Act 


For  the  Conuuistiao.  by  ths  Diviskn  of 
tnvestmeot  MaaagnneBt.  pMoaant  to 
delegated  authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Regional  Liaison  Outreach  and 
Services  Program  (L.O.S.P.); 
Armouncement  of  Request  for 
Proposals  (RFP) 

SUMMARY:  The  Department  of 
Transportation's  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(O.S.D.B.U.)  is  responsible  for  the 
Department's  implensentation  and 
execution  ofthe  functions  and  duties 
under  sections  eight  (8)  and  fifteen  (ISJ 
ofthe  Small  Business  Act  (15  U.S.C 
637)  for  developing  f>olicies  and 
procedures  consistent  with  Federal 
statutes  to  provide  policy  direction  for 
minority,  women-owned,  small,  and 
disadvantaged  business  (S/DBE) 
participation  in  the  Department's 
procurement  and  Federal  financial 
assistance  activities.  The  office  is  also 
responsible  for  implementing  and 
monitoring  the  Department's  goals  for 
minority,  women-owned  and  small  and 
disadvantaged  businesses.  The  Secretary 
of  Transportation  has  encouraged  DOT 
operating  administrations  to  expand 
opportunities  for  these  entrepreneurs  to 
participate  fully  in  all  EXJr-funded 
procurements  and  assisted  programs. 
On  May  10. 1994  OSDBU  published  a 
Notice  in  the  Federal  Register 
requesting  proposals  from  organizations 
classified  as  minority  trade  associations 
and/or  Minority  Chambers  of  Commerce 
to  serve  as  regional  representatives  for 
the  LOSP.  Based  upon  the  nationwide 
competition  an  independent  panel 
recommended  and  OSDBU  selected  the 
following  as  regional  representatives: 
The  National  Association  of  Minority 
Contractors.  Washington,  D.C  to 
represent  Region  3  (Delaware.  District  of 
Columbia.  Maryland.  Pennsylvania, 
Virginia  and  West  Virginia):  Latin 
Chamber  of  Commerce  U.S.A.,  Miami, 
FL.  to  represent  Region  4  (Alabama. 
Florida.  Georgia,  Kentucky.  Mississippi. 
North  Carolina.  Sooth  Carolina  and 
Tennessee);  Metropolitan  Chamber  of 
Commerce.  Fhnt,  Ml.  to  represent 
Region  5  (Illinois,  Indiana,  Michigan. 
Minnesota,  Ohio  and  Wisconsinh 
Hispanic  Chamber  of  Greater  Kansas 
City.  Kansas  City  .  MO.  to  represent 
Region  7  (Iowa.  Kansas.  Missouri  and 
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Nebraska);  Arizona  Hispanic  Chamber 
of  Commerce,  Phoenix,  AZ.,  and  Black 
Business  Association,  Los  Angeles,  CA. 
to  represent  Region  9  (Arizona,  America 
Samoa,  CaHfomia,  Guam,  Hawaii  and 
Nevada).  This  request  solicits 
competitive  proposals  from 
organizations  classified  as  minority 
trade  associations  and/or  minority 
Chambers  of  Commerce  for  participation 
under  the  LOSP  to  represent  Regions  1, 
2,  6,  8  and  10.  The  states  and  territories 
comprising  these  Regions  are  identified 
in  Section  1.4.  Eligible  applicants  must 
be  registered  with  the  Internal  Revenue 
Sen-ice  as  501  C(6)  tax-exempt 
organizations.  OSDBU  will  enter  into 
Cooperative  Agreements  with  these 
organizations  to  provide  liaison  services 
between  the  DOT,  its  grantees, 
recipients,  contractors,  subcontractors, 
and  minority,  women-owned,  and 
disadvantaged  business  enterprises. 
This  Request  for  Proposals  contains 
information  concerning:  (1)  The 
principal  objectives  of  the  competition, 
eligible  appUcants,  activities  and  factors 
for  award;  (2)  the  application  process, 
including  how  to  apply  and  the  criteria 
used  for  selection;  and  (3)  a  checklist  of 
application  submission  requirements. 
FOR  GENERAL  AND  SPECIFIC  INFORMATION 
CONTACT:  Ms.  Patricia  Martin,  Staff 
Associate,  David  Benton,  LOSP  Manager 
or  Mr.  Art  Jackson,  LOSP  Contracting 
Officer  Technical  Representative,  Office 
of  Small  and  Disadvantaged  Business 
Utilization,  U.S.  Department  of 
Transportation,  400  7th  Street.  S.VV., 
Room  9410,  Washington,  D.C.,  20590, 
Tel.  (202)  366-2852  or  (800)  532-1169. 
SEND  PROPOSALS  TO:  Mr.  David  Benton, 
LOSP  Manager,  Office  of  Small  and 
Disadvantaged  Business  Utilization  (S- 
40),  U.S.  Department  of  Transportation, 
400  7th  Street,  S.W.,  Room  9410, 
Washington,  D.C.  20590. 
DATES:  Proposals  must  be  received  at  the 
above  location  by  March  3, 1995,  4:00 
p.m..  Eastern  Standard  Time.  Proposals 
received  after  the  deadline  will  be 
considered  non-responsive  and  not 
reviewed.  DOT  plans  to  give  notice  of 
awards  on  all  applications  by  March  17, 
1995. 

Dated:  January  26, 1995 
Luz  Hopewell, 

Director,  Office  of  Small  and  Disadvantaged 
Business  Utilization. 
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1.  Introduction 

1.1    Background 

The  United  States  Department  of 
Transportation  (DOT)  established  the 
Office  of  Small  and  Disadvantaged 
Business  Utilization  (OSDBU)  in 
accordance  with  Public  Law  95-507,  an 
amendment  to  the  Small  Business  Act 
and  the  Small  Business  Investment  Act 
of  1958.  The  OSDBU  administers  the 
Department's  Small  and  Disadvantaged 
Business  Enterprise  (DBE)  Program 
which  is  designed  to  ensure  that  small 
businesses,  including  small 
disadvantaged  and  minority  firms,  have 
an  equitable  opportunity  to  participate 
in  DOT'S  procurement  and  Federal 
financial  assistance  programs  and  that 
they  receive  a  fair  share  of  the  resulting 
contract  awards.  Because  DOT's  policy 
is  to  encourage  and  increase  DBE 
participation  in  the  contracts  and 
programs  that  it  funds,  during  FY  1993, 
DBEs  received  over  S2.6  billion  or  14.4 
percent  of  highway,  transit,  air  and  rail 
contracts  from  IX)T-assisted  State  and 
local  transportation  agencies. 

OSDBU  develops  Etepartment-wide 
policy  and  administers  a  number  of 
programs  and  activities  to  implement 
the  OSDBU's  Congressional  mandate  of 
increasing  the  level  of  participation  of 
DBEs  in  tbe  Federal  financial  assistance 
and  direct  contracting  programs  of  all 
modal  administrations  of  DOT.  OSDBU 
is  responsible  for  the  development  and 
implementation  of  an  effective  program 
of  activities  directed  at  ensuring  DBE 
participation  in  the  Department's  direct 
procurement  and  Federal  financial 
assistance  activities.  This  includes  the 
monitoring  of  all  DOT  procurement 
activities  that  involve  the  participation 
of  DBEs,  including  the  goal  settings  and 
procurement  practices  of  DOT  financial 
assistance  recipients,  namely.  State  and 
local  transportation  agencies.  The 
OSDBU  also  serves  an  important 
function  in  assisting  firms  in  their 
marketing  of  the  Department  and  all  of 
its  operating  administrations.  OSDBU 
also  is  responsible  for  developing  and 
administering  programs  to  encourage, 
stimulate,  promote  and  assist  DBEs  to 


obtain  and  manage  transportation- 
related  contracts,  subcontracts  and 
projects.  This  includes  administering 
the  Short  Term  Lending  Program  (STEP) 
and  the  Bonding  Assistance  Program, 
two  financial  assistance  efforts  which 
provide  assistance  in  obtaining  short- 
term  working  capital  and  bonding  for  ' 
DBEs.  Under  the  STEP,  lines  of  credit 
up  to  $500,000  are  available  at  pnme 
interest  rates"to  finance  accoimts 
receivable  for  transportation-related 
contracts.  The  Bonding  Assistance 
Program  enables  DBEs  to  apply  for  bid, 
performance  and  payment  bonds  on 
contracts  up  to  $1,000,000. 

1.2    Program  Description  and  Goals 

An  area  where  the  OSDBU  has 
focused  considerable  efforts  has  been 
that  of  increasing  DBE  access  to  DOT 
financial  assistance  programs  and 
contracting  opportunities  through  the 
Liaison  Outreach  and  Services  Program 
(LOSP).  This  broad-based  initiative 
utilizes  Cooperative  Agreements  with  a 
number  of  minority  Chambers  of 
Commerce  and  minority  trade 
associations  to  provide  liaison  services- 
between  DOT,  its  grantees,  recipients, 
contractors,  subcontractors  and  DBEs. 
The  LOSP  includes  activities  such  as 
information  dissemination,  outreach 
services,  conference  and  seminar 
participation  and  referrals  to  technical 
assistance  agencies  (i.e.,  MBDCs,  SBDCs 
and  State  DOT  highway  supportive 
services  contractors)  which  offer 
management  and  technical  assistance  in 
financial  assistance,  marketing  and 
other  business  areas.  In  addition,  the 
minority  orgemizations  include  DOT  and 
other  transportation-related  information 
in  their  monthly  or  quarterly 
newsletters  and  provide  one-on-one 
business  counseling  to  DBEs  currently 
doing  business  or  that  have  the  potential 
for  doing  business  with  DOT  at  the 
Federal,  state  or  local  levels. 

Information  dissemination  and 
outreach  include  the  distribution  of  the 
following  DOT  marketing  materials: 
DOT  Bonding  Assistance  Program 
Brochures;  DOT  Bonding  Assistance 
Fact  Sheets;  DOT  Short-Term  Lending 
Program  Brochures;  DOT  Short-Term 
Lending  Fact  Sheets;  Procurement 
Forecasts;  DOT  Small  Business 
Subcontracting  Opportunities  Directory; 
Contracting  with  the  United  States 
Department  of  Transportation  Booklets, 
DOT  Bonding  Assistance  Program 
Applications;  and  DOT  Short-Term 
Lending  Program  Applications.  A 
compilation  of  these  materials  is 
available  in  the  DOT's  Marketing 
Information  Package,  a  comprehensive 
document  which  serves  as  a  resource 
and  reference  tool. 


Participating  LOSP  organizations 
make  referrals  to  techniad  assistance 
agencies  ofliaring  assistance  to  DBEs  in 
the  completion  and  submission  of 
Short-Term  Lending  and  Bonding 
Assistance  Program  applications. 

The  LOSP  was  established  by  the 
OSDBU  in  May  1992  in  response  to  the 
continuing  need  to  outreach  to  the  small 
and  minority  business  community  and 
increase  their  participation  in  DOT 
contfacting  and  financial  assistance 
programs.  To  address  this  need,  the 
LOSP  seeks  to  increase  the  number  of 
small  businesses  and  DBEs  that  enter 
into  transportation-related  contracts  and 
that  receive  DOT  STEP  lines  of  credit 
and  bonding  assistance.  This  goal  is 
accomplished  by  the  OSDBU  working 
closely  with  minority  Chambers  of 
Conunerce  and  minority  trade 
associations  to: 

(1)  Estabhsh  a  commimications  link 
(network)  between  DOT,  its  grantees, 
recipients,  contractors,  subcontractors 
and  the  small  and  disadvantaged 
business  community. 

(2)  Increase  awareness  of  DOT 
contracting  opportunities  and  financial 
assistance  programs  by  disseminating 
DOT  marketing  materials  and  relevant 
information  at  selected  conferences, 
seminars  and  marketplace  events. 

(3)  Develop  and/or  strengthen 
linkages  with  State  DOTs,  local 
transportation  agencies,  transportation 
prime  contractors.  State  highway 
supportive  services  contractors. 
Minority  Business  Development  Centers 
(MBDCs).  Small  Business  Development 
Centers  (SBDCs)  and  other  minority 
Chambers  of  Commerce  and  minority 
trade  associations  to  encourage  DBE 
participation  in  DOT  programs. 

(4)  Stimulate  referrals  of  DBEs  to 
obtain  technical  assistance  from 
Federal,  State  and  local  agencies  such  as 
MBDCs.  SBDCs  and  State  DOT  highway 
supportive  services  contractors  for 
management  and  other  business-related 
assistance  including  completion  and 
submission  of  DOT  Short-Term  Lending 
Program  and  Bonding  Assistance 
Program  appfication  packages. 

(5)  Increase  aweireness  of  DOT 
programs  by  providing  DOT 
representation  at  selected  conferences, 
seminars  and  marketplace  events  and  by 
providing  DOT  ads  and  articles  in 
organizations'  newsletters. 

jfs)  Develop  and  maintain  databases  of 
transportation-related  DBEs  as  potential 
participants  in  DOT  procurement  and/or 
financial  assistance  programs. 

1.3    Description  of  Competition 

The  purpose  of  this  RFP  is  to  s<^cit 
proposals  from  eligible  national  and 
regional  minority  Chambers  of 


Commerce  and  minority  trade 
associations  to  participate  in  the  Liaison 
and  Outreach  Services  Program  (LOSP). 
The  LOSP  shall  enable  the  OSDBU  to 
establish  a  regional  presence  by 
assisting  small  businesses  and  DBEs  in 
securing  information  on  DOT 
procurement  opportunities,  Financial 
Assistance  Programs  and  the  short-term 
lending  and  bonding  assistance 
programs  to  increase  the  niunber  of 
DBEs  that  enter  into  transportation- 
related  contracts.  The  LOSP  is  intended 
to  increase  collaboration  between 
OSDBU,  minority  Chambers  of 
Commerce  and  minority  trade 
associations  to  strengthen  and  enhance 
their  ability  to  provide  liaison  services 
between  DOT,  its  grantees,  recipients, 
contractors,  subcontractors  and  DBEs. 
As  the  program  requirements  and 
selection  criteria  indicate,  the  OSDBU 
also  intends  that  the  LOSP  be  multi- 
dimensional; that  is.  the  selected 
organizations  must  have  the  capacity  to 
effectively  access  and  provide 
supportive  services  to  the  broad  range  of 
small  business  and  DBE  clients  within 
their  respective  geographical  areas  and 
must  be  able  to  coordinate  and  establish 
effective  networks  with  DOT  grant 
recipients  and  local/regional  technical 
assistance  agencies  to  maximize 
resources  and  avoid  duplicadon  of 
effort. 

Cooperative  agreement  awards  will  be 
up  to  $95,000.  It  is  DOTS  intent  to  fund 
one  agreement  in  the  following  regions: 
Region  1.  2,  6, 8,  and  10,  however,  there 
may  be  multiple  awards,  if  warranted  to 
improve  EXDT's  diversity  of  contracting 
efforts.  In  addition  it  is  OSDBU's  intent 
to  encourage  diversity  of  representation 
in  the  LOSP  by  focusing  on  the  selection 
of  at  least  one  Native  American,  Asian 
American  and  Woman  organization.  The 
geographical  distribution  of  DOT 
regions  is  shown  in  map  form  in 
Attachment  1.  The  DOT  regions  for  this 
announcement,  with  states  and  territory 
comprising  each,  are  Usted  below: 

Region  1 :  Connecticut.  Maine.  Massachusetts. 

New  Hampshire 
Region  2:  New  Jersey,  New  York,  Puerto  Rico 
Region  6:  Arkansas,  Louisiana,  New  Mexico, 

Oklahoma,  Texas 
Region  8:  Colorado,  Montana,  North  Dakota. 

South  Dakota,  Utah,  Wyoming 
Region  10:  Alaska,  Idaho,  Oregon, 

Washington 

1.4    Duration  of  Agreements 

Cooperative  agreements  will  be' 
awarded  for  a  period  of  1 2  months)  with 
a  one  year  renewable  option  based  on 
need  and  program  achievement. 
Continuation  funding  will  be  contingent 
upon  satisfactory  performance  and  the  . 


availability  of  funds  in  subsequent  Sscal 
years. 

1.5  Authority 

DOT  is  authorized  under  49  U.S.C. 
322  (P.L.  97-449).  to  develop  by 
Cooperative  Agreements,  support 
mechanisms  including  liaison  and 
assistance  programs,  that  will  enable 
small  businesses  and  DBEs  to  take 
advantage  of  transportation-related 
contracts. 

1 . 6  Eligibility  Requirements 

An  eligible  applicant  organization 
will  be:  An  established,  non-profit, 
minority  Chamber  of  Commerce  or 
minority  trade  association  which  has 
the  documented  experience  and 
capacity  necessary  to  successfully 
operate  and  administer  a  coordinated, 
regional  liaison  outreach  effort  within  a 
region  of  the  United  States. 

In  addition,  to  be  eligible,  a  minority 
Chamber  of  Commerce  or  minority  trade 
association  must: 

(a)  Be  an  established  501  C(6)  tax- 
exempt  organization  (provide 
documentation  as  verification); 

(b)  Have  at  least  one  year  of 
dociunented  and  continuous  experience 
prior  to  the  date  of  application  in 
providing  advocacy,  management  and 
marketing  assistance  services  and 
referral  to  technical  assistance  agencies 
to  DBEs  within  the  LOSP  r^ional 
service  area  in  which  prop<^ed  services 
will  be  provided;  and 

(c)  Have  an  office  physically  located 
within  the  LOSP  regional  service  area. 

No  application  will  be  accepted 
without  proof  of  tax-exempt  status. 

2.  Program  Requirements 

In  conducting  the  activities  to  achieve 
the  goals  of  the  LOSP.  the  recipient 
shall  be  responsible  for  implementing 
the  activities  under  2.1  and  2.2  below. 
The  OSDBU  shall  be  responsible  for 
conducting  activities  under  2.3. 

2.1    Recipient  Responsibilities 

1.  Each  LOSP  participant  shall: 

(a)  Collaborate  with  and  coordinate  on 
programs,  activities,  services  and 
technical  assistance  with  other  Federal, 
State  and  local  organizations  and 
agencies  serving  transportation-related 
small  businesses  and  DBEs.  particularly 
State  EXDTs  and  DOT  grantees. 

(b)  Initiate,  develop  and  maintain 
interagency  referral  arrangements  with 
agencies  offering  specialized 
management  and  technical  assistance 
including  DOT  state  supportive  services 
contractors.  MBDCa.  SBDCs  and  other 
appropriate  programs. 

(c)  Establish  a  transportation  advisory 
committee  comprised  of  members  wjio 
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have  demonstrated  expertise  in  the 
preparation  of  Hnancial  statements  and 
bid/proposal  development  to  advise  on 
the  development  and  implementation  of 
LOSP  activities. 

(d)  Conduct  one  (1)  regional 
conference  to  address  contracting 
opportunities  within  EXDT  modal 
administrations  and  from  state  and  local 
transportation  agencies  within  the 
region. 

(e)  Develop  structured,  consultative 
relationships  with  key  constituent 
groups  within  the  region  to  help  build 
and  reinforce  collaboration.  Such 
relationships  will  ensure  that  DOT  non- 
minority  and  minority  prime  contractors 
as  well  as  minority  Chambers  of 
Commerce  and  minority  trade 
associations  facilitate  awareness  and 
utilization  of  LOSP  services. 

(f)  Implement  information 
dissemination  and  education  activities 
and  strategies  to  maximize  outreach 
regarding  DOT  procurement 
opportunities  and  the  short-term 
lending  and  bonding  assistance 
programs. 

(g)  Conduct  an  on-going  evaluation  of 
activities  funded  through  this 
cooperative  agreement.  Evaluation  will 
quantitatively  and  quaHtatively  describe 
LOSP  activities,  the  services  and  the 
recipients  of  services.  Each  applicant 
must  develop  and  implement  an  on- 
going evaluation  plan. 

(h)  Develop  structured,  consultative 
relationships  with  the  private  sector 
financial  community  and  Federal,  State, 
regional  and  local  agencies  which 
provide  specialized  financial  technical 
assistance  services  to  DBEs. 

(i)  Establish  and  maintain  an  800  toll 
free  line  to  be  made  available  to 
minority,  women-owned,  small  and 
disadvantaged  businesses  interested  in 
transportation-related  procurements  and 
information  on  the  application  process 
for  the  DOT  Short  Term  Lending  and 
Bonding  Assistance  Programs.  Referral 
services  shall  be  provided. 

(j)  Furnish  all  labor,  facilities  and 
equipment  to  perform  the  services 
described  in  this  aimouncement. 

2.2    Work  Requirements 

Each  LOSP  participant  must  perform 
work  in  the  following  functional  areas: 

(a)  Information  Dissemination  and 
Outreach 

(b)  Conference  and  Seminar 
Participation 

(c)  Referrals  to  Technical  Assistance 
Agencies 

(d)  Database  Development 

a.  Information  Dissemination  and 
Outreach 

Each  LOSP  program  director  shall 
meet  with  OSDBU  officials  to  become 


familiar  with  DOT  materials  and 
literature  to  disseminate  appropriate 
documents  to  DBEs  at  conferences, 
seminars,  workshops,  and  to  those 
interested  in  and  have  the  capacity  to 
perform  transportation-related  projects. 
This  LOSP  "core  service"  includes 
distribution  of  general  information  on 
DOT'S  overall  DBE  program,  specific 
information  on  DOT's  short-term 
lending  and  bonding  assistance  * 
programs;  and  information  and 
assistance  on  DOT's  procurement 
opportunities.  Materials  to  be 
disseminated  shall  include,  but  are  not 
limited  to,  fact  sheets,  brochures,  short- 
term  lending  and  bonding  assistance 
program  applications,  and  reports  and 
advertisements  which  are  directed 
toward  the  DBE  communities  in  each 
region. 

The  LOSP  participant  shall  publish 
stories/articles  and  features  in  the 
recipient's  newsletter  which  contain 
information  regarding  the  accessibility 
to  procurement  opportunities  within 
DOT,  and  the  short-term  lending  and 
bonding  assistance  programs.  The 
Director,  OSDBU,  shall  approve  all 
stories,  articles,  and  special  features 
prior  to  their  publication  in  the 
recipient's  monthly  or  quarterly 
newsletter. 

b.  Conference  and  Seminar  Participation 

The  LOSP  participant  shall 
participate  in  regional,  state  and  local 
procurement  conferences  on  behalf  of 
the  OSDBU  and  disseminate  DOT 
procurement  information,  short-term 
lending  and  bonding  assistance  program 
literature  and  other  materials.  The 
conferences/seminars  shall  be 
transportation-related  and  each  shall  be 
approved  by  the  Director,  OSDBU,  prior 
to  participation.  The  LOSP  participant 
shall  identify  regional,  state  and  local 
conferences  where  a  significant  number 
of  DBEs  with  transportation-related 
capabilities  are  expected  to  be  in 
attendance.  The  LOSP  participant  shall 
maintain  the  DOT  booth  at 
transportation-related  conferences/ 
seminars.  A  list  of  proposed  DBE 
conferences  and  seminars  being 
considered  for  participation  under  the 
Cooperative  Agreement  shall  be 
forwarded  to  OSDBU  for  review  and 
approval. 

The  LOSP  participant  shall  conduct 
one  (1)  regional  conference  and  shall  be 
responsible  for  all  conference  planning 
and  logistics  which  include  identifying 
and  contacting  DBEs,  mailing 
invitational  letters,  handling  details  for 
exhibit  booths  and  luncheons,  preparing 
conference  brochures  as  well  as 
tentative  and  final  conference  agendas, 
and  securing  media  coverage.  A 


conference  report  shall  be  submitted  to 
OSDBU  no  later  than  30  days  after  the 
conference. 

c.  Referrals  to  Technical  Assistance 
Agencies 

Each  LOSP  participant  shall  provide 
technical  assistance  services  by  referring 
DBEs  to  agencies  that  offer  assistance  in 
the  preparation  of  DOT  procurement 
documents  and  applications  for  loans 
and  bonds  for  submission  on 
transportation-related  projects.  In 
addition,  specific  referrals  shall  be  made 
to  agencies  that  certify  DBEs  using  DOT 
guidelines. 

d.  Database  Development 

Each  LOSP  participant  shall  develop 
a  comprehensive  data  base  of  firms 
within  its  regional  service  area  that  have 
the  capability  to  perform  transportation- 
related  contracts. 

2.3    Office  of  Small  and  Disadvantaged 
Business  Utilization  (OSDBU) 
Responsibilities 

The  OSDBU  shall  perform  the 
following  roles  as  its  contribution  to  the 
attainment  of  LOSP  objectives: 

1.  Provide  consultation  and  technical 
assistance  in  planning,  implementing 
and  evaluating  activities  under  this 
announcement. 

2.  Provide  orientation  and  training  to 
applicants  awarded  funding  for 
participation  in  the  LOSP. 

3.  Systematically  monitor  the 
performance  of  successful  applicants' 
activities  and  program  compliance. 

4.  Assist  successful  applicants  in 
collaborating  and  developing  or 
strengthening  linkages  with  State  DOTs, 
technical  assistance  agencies  and  DOT 
grantees  within  regional  geographical 
areas  served. 

5.  Facilitate  the  exchange  and  transfer 
of  successful  LOSP  activities  and 
program  information  among  regional 
LOSP  participants. 

3.  Submission  of  Proposals 

3. 1  Content  and  Format  for  Proposals 

Each  proposal  submitted  to  DOT  must 
be  in  the  format  and  must  contain  the 
information  set  forth  in  the  application 
form  attached  as  Appendix  A  to  this 
announcement. 

3.2  A  d dress;  Number  of  Copies. 
Deadline  for  Submission 

Any  eligible  organization  (as  defined 
in  Section  1.6  of  this  RFP)  shall  submit 
only  one  proposal  for  consideration  by 
DOT.  Applications  should  be  double 
spaced,  and  printed  in  a  font  size  not 
smaller  than  12  points.  One  unbound 
copy  of  the  proposal  with  original 
signatures  suitable  for  reproduction. 
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plus  four  bound  copies,  should  be 
submitted.  All  pages  should  be 
numbered  at  the  top  of  each  page.  All 
documentation,  attachments,  or  other 
information  pertinent  to  the  application 
must  be  included  in  a  single 
submission. 

Proposals  should  be  submitted  to: 
David  Benton,  LOSP  Manager.  Office  of 
Small  and  Disadvantaged  Business 
UtiUzation  (S-40),  U.S.  Department  of 
Transportation,  400  7th  Street,  SW., 
room  9414.  Washington,  DC  20590. 

Proposals  must  be  received  bv  DOT/ 
OSDBU  no  later  than  March  3,  1995 
4:00  p.m.,  EST. 

4.  Selectioni  Criteria 

4. 1     Gener,  i)  Criteria 

DOT  will  ijise  the  following  criteria  to 
rate  and  rark  applications  received  in 
response  to  this  announcement  for  the 
applicant's  "tgion.  Applications  will  be 
evaluated  fit  each  region  on  a  point 
system  (majcimum  number  of  points  = 
100).  The  fclSowing  five  (5)  maximum 
weighted  categories  will  constitute 
DOT'S  selection  criteria: 
— Approach  (25  points) 
— Linkages/htfetworks  (25  points) 
— Organizational  Capability  (25  points) 
— Staff  Cap;.bilities  and  Experience  (15 

points) 
—Cost  (10  rieints) 

A.  Approach  and  Linkages  (50  Points) 

1.  Approach  (25  Points) 

The  applipant  must  describe  the 
activities  prjaposed  to  be  implemented 
under  the  cooperative  agreement  and 
how  the  woj-k  will  be  accomplished 
across  the  LOSP  regional  area.  Present  a 
well-constructed  plan  of  action.  DOT 
will  consider  the  extent  to  which  the 
proposed  objectives  are  specific, 
measurable,  time-phased,  consistent 
with  LOSP  goals  and  the  proposed 
activities  are  consistent  with  the 
applicant  oiganization's  overall  mission. 
E)OT  will  give  priority  consideration  to 
applicants  that  demonstrate  innovation 
and  creativity  of  approach  in  increasing 
the  ability  of  DBEs  to  access  information 
on  DOT  contracting  opportunities  and 
financial  assistance  programs.  DOT  will 
also  rate  the  quality  of  the  applicant's 
plan  for  conducting  program  activities 
and  the  likelihood  that  the  proposed 
methods  will  be  successful  in  acjiieving 
proposed  objectives. 

2.  Linkages  (25  Points) 

DOT  will  consider  irmovative  aspects 
of  the  applicant's  approach  which  build 
upon  the  applicant's  strength(s)  and 
tacilitate  and  encourage  linkages  to 
existing  resources  available  within  the 
region.  The  applicant's  structure  for 


linking  urban  and  rural  DBEs  to  the 
LOSP  should  be  outlined.  The  applicant 
should  describe  support  and  intended 
collaboration  on  LOSP  activities  from 
DOT  grantees,  prime  contractors, 
subcontractors.  State  DOTs,  State 
highway  supportive  services 
contractors.  SBDCs.  MBDCs  and 
colleges  and  universities  serving 
minorities  including  Historically  Black 
Colleges  and  Universities  (HBCUs), 
Hispanic  Association  of  Colleges  and 
Universities'  affiliations  (HACUs)  and 
Tribal-Affiliated  Colleges  and 
Universities  (TACUs).  DOT  will  also 
rate  the  effectiveness  of  the  applicant's 
strategy  to  provide  outreach,  networking 
and  liaison  activities  to  the  regional  area 
to  be  served.  In  rating  this  factor,  DOT 
will  consider  the  extent  to  which  the 
applicant  demonstrates  ability  to 
effectively  access  and  network 
supportive  services  to  the  broad  and 
diverse  range  of  DBEs  within  the 
applicant's  regional  ser\-ice  area. 
Emphasis  will  also  be  placed  on  the 
extent  to  which  the  applicant  identifies 
a  clear  outreach  strategy  related  to 
idi^ntified  needs  that  can  be  successfully 
carried  out  within  the  period  of  this 
agreement  and  a  plan  for  forming  and 
involving  an  internal  transportation 
advisory  committee  in  the  execution  of 
that  strategy. 

B.  Organizational  Capability  (25  Points) 

The  applicant  organization  must  have 
outreach  resources  and  relevant 
experience  in  carrying  out  the  purposes 
of  the  LOSP.  In  rating  this  factor,  DOT 
will  consider  the  extent  to  which  the 
applicant's  organization  has  recent, 
relevant  and  successful  experience  in 
advocating  for  and  addressing  the  needs 
of  minority  businesses  in  general  and 
transportation-related  DBEs  in 
particular.  The  applicant  must  also 
describe  technical  and  administrative 
resources  it  plans  to  use  in  achieving 
proposed  objectives  (i.e..  computer 
facilities,  voluntary  staff  time,  space  and 
financial  resources). 

C.  Staff  Capability  and  Experience  (15 
Points) 

The  applicant  organization  should 
provide  a  list  of  proposed  personnel  for 
the  project  with  salaries,  educational 
levels  and  previous  experience 
delineated.  The  applicant's  project  team 
must  be  well-qualified  and 
knowledgeable  (ensuring  diversity) 
which  shows  evidence  of  the  ability  to 
deal  effectively  with  the  broad  range  of 
DBE  chents  to  be  served.  Resumes  must 
be  submitted  for  all  proposed  key 
personnel,  outside  consultants  and 
subcontractors.  Experience  of  key 
personnel  in  providing  services  similar 


in  scope  and  nature  to  the  proposed 
effort  must  be  presented  in  detail.  The 
Project  Director  will  serve  as  the 
responsible  individual  for  the  project  a 
minimum  of  50  percent  of  his/her  time. 
He/she  must  be  designated  in  the 
proposal  and  his/her  resume  must 
reflect  appropriate  knowledge  of  the 
regional  area  and  super\'isory 
experience. 

DOT  will  consider  the  extent  to  which 
the  applicant's  proposed  management 
plan  (a)  clearly  delineates  staff 
responsibilities  and  accountability  for 
all  work  required  and  (b)  presents  a 
work  plan  with  a  clear  and  feasible 
schedule  for  conducting  all  project 
tasks. 

D.  Cost  (10  Points) 

The  budget  is  the  applicant's  estimate 
of  the  total  co.st  of  estdblishing  and 
administering  its  pdrticipation  in  the 
LOSP.  The  applicant  s  budget  must  be 
adequate  to  support  ihe  project  and 
costs  must  be  reasonable  in  relation  to 
project  objectives.  Applicants  are 
encouraged  to  provide  in-kind  costs  and 
other  innovative  cost  approaches. 

4.2    Scoring  of  Applications 

A  review  panel  wiil  "icore  each 
application  based  upon  the  evaluation 
criteria  listed  abov  e.  Puints  vvill  be 
given  for  each  evaluation  criteria 
category  not  to  exceed  the  maximum 
number  of  points  allowed  for  each 
category.  .Applications  which  are  not 
responsive  to  the  esidbUshed  criteria 
above  will  be  disqualified. 

"Appendix  A' 

Application  Form  tor  Submission  of 
Proposals  for  Department  of 
Transportation,  Regional  Liaison 
Outreach  and  Services  Program  (LOSP) 

Appendix  A — Application  Form  For 
Proposals  for  the  Department  of 
Transportation,  Regional  Liaison 
Outreach  and  Services  Program  (LOSP)' 

Proposals  for  the  DOT  Regional  Liaison 
Outreach  and  Services  Program  (LOSP) 
should  contain  all  of  the  following 
information  and  should  be  submitted  in  the 
following  format. 

Applications  should  be  double  spaced  and 
printed  in  a  font  size  not  smaller  than  12 
points.  One  unbound  copy  of  the  proposal 
with  original  signatures  suitable  for 
reproduction,  plus  four  bound  copies,  should 
be  submitted.  Applications,  excluding 
attachments,  will  be  limited  to  35  pages.  All 
pages  should  be  numbered  at  the  top  of  each 
page.  All  documentation,  attachments,  or 
other  information  pertinent  to  the  application 
should  be  included  in  a  single  submission, 
forwarded  directly  to  the  address  listed 
below. 

Proposals  should  be  submitted  to:  David 
Benton.  LOSP  Manager.  Office  of  Small  and 
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Disadvantaged  Business  Utilization  (S— 40), 
U.S.  Department  of  Transportation,  400  7th 
Street,  SVV.,  room  9414,  Washington,  DC 
20590. 

Proposals  must  be  received  by  DOT/ 
OSDBU  no  later  than  March  3, 1995.  4;00 
P.M.  EST. 

All  applications  must  contain  the 
following  sections  in  the  following  order. 

1.  Table  of  Contents 

— Identify  all  parts,  sections  and  attachments 
of  the  application. 

2.  Application 
Summary  Page 

— Provide  a  one  page  overview  of  the 

following: 
— The  applicant's  proposed  LOSP,  its  related 

activities  including  key  elements  of  the 

plan  of  action/methodology  to  achieve 

project  objectives. 
—The  applicant's  relevant  organizational 

experience  and  capabilities. 

3.  Understanding  of  the  Work 

— Provide  a  narrative  which  contains  specific 
project  information  as  follows: 

— The  applicant  will  describe  its 
understanding  of  the  LOSP,  program  goals 
and  the  role  of  the  applicant's  proposed 
LOSP  in  advancing  the  applicant's  goals. 

— The  applicant  will  describe  specific 
outreach  needs  of  transportation-related 
DBEs  in  the  region  served  and  how  the 
LOSP  will  address  the  identified  needs. 

4.  Approach/Methodology 

— Describe  the  applicant's  methodology  or 
plan  of  action  for  conducting  the  project  in 
terms  of  the  tasks  to  be  performed. 


— Describe  the  specific  services  or  activities 
to  be  performed  and  how  these  services/ 
activities  will  be  implemented. 

— Describe  innovative  and/or  creative 
approaches  to  be  implemented  through  the 
LOSP  to  increase  the  ability  of  DBEs  to 
access  information  on  DOT  contracting 
opportunities  and  financial  assistance 
programs. 

5.  Linkages 

— Describe  outreach  activities  and  linkages  to 
be  implemented  to  ensure  that  rural  small 
and  minority  disadvantaged  businesses 
participate  in  LOSP  activities. 

— Describe  or  indicate  evidence  of  linkages  or 
collaborations  developed  or  to  be 
developed  with  State  DOTs,  DOT  grantees, 
DOT  prime  contractors,  other  minority 
Chambers  of  Commerce  as  well  as  minority 
trade  associations  and  technical  assistance 
agencies  including  DOT/FHVVA  supportive 
services  contractors,  HBCUs,  HACUs  and 
TACUs. 

6.  Organizational  Capabilities 

— Describe  recent,  relevant  and  successful 
experience  in  advocating  for  and 
addressing  the  needs  of  small  and  minority 
businesses  in  general  and  transportation- 
related  DBEs  in  particular.  -   - 

— Describe  relevant  experience  in  working  or 
collaborating  with  minority  Chambers  of 
Comrrierce  and  minority  trade  associations, 
DOT  grantees,  State  DOTs,  technical 
assistance  agencies  including  DOT/FH\VA 
supportive  services  contractors,  MBDCs, 
SBrXUs  and  minority  institutions  including 
HBCUs.  HACUs  and  TACUs. 


— Describe  internal  resources  available  to  use 
in  successfully  performing/completing  the 
work. 

7.  Staff  Capabilities 

— Describe  the  qualifications  and  relevant 
experience,  in  relation  to  project 
requirements,  of  the  key  personnel  to  be 
used  in  the  project. 

8.  Management  Plan 

— Describe  how  personnel  are  to  be  organized 
in  the  project  and  how  they  will  be  used 
to  accomplish  project  objectives.  Outline 
staff  responsibilities,  accountability  and  a 
schedule  for  conducting  all  project  tasks. 

9.  Budget  Narrative 

— Outline  all  proposed  budget/cost 
information  in  detail. 

10.  Assurances 

Signature  Form 

— Complete  the  attached  form  identified  as 
Attachment  2. 

17.  Certification 

Signature  Form 

— Complete  the  attached  form  identified  as 
Attachment  3. 

12.  Standard  Form  424 

— (Request  for  Federal  Assistance)  Complete 
the  attached  Standard  Form  424  identified 
as  Attachment  4. 
Please  be  sure  that  all  forms  have  been 

signed  by  an  authorized  official  who  can 

legally  represent  the  organization. 

BILLING  CODE  4ei0-62-4> 
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Assurances 


All  recipients  of  Federal  funding  are  required  to  assure  thai 
the  recipient; 

•  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  tnanagerial,  and 
financial  capability  (including  funds  sufficient  to  pay 
the  non-Federal  share  of  project  costs)  to  ensure 
proper  planning,  management,  and  completion  of  the 
projea  described  in  this  application. 

•  Will  giVe  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate,  the 
State,  through  any  authorized  representative,  access 
to  and  the  right  to  examine  all  rtcords,  books, 
papers,  or  documents  related  to  the  award,  and  will 
establish  a  proper  accounting  system  in  accordance 
with  generally  accepted  accounting  standards  or 
agency  directives. 

•  Will  establish  safeguards  to  prohibit  employees  from 
using  their  position  for  a  purpose  thai  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  intwesi,  or  personal  gain. 

•  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of  the 
aN^arding  agency. 

•  Will  comply  with  the  Intergoverrunental  Fr.sonnel 
•       Aa  of  1970  (42  U.S.C.  4728-4763)  relating  to 

prescribed  randards  for  merit  lystems  for  programs 
funded  under  one  of  the  nineteen  starutes  or 
reguiaiicns  specified  in  Appendix  A  of  OPMs 
Standards  for  a  Merit  System  of  Pcrsorjiel 
Aiministraiion  (5  CFR  900;  Subpart  F). 

•  Will  comply  witb  all  Federal  statutes  relating  lo 
nondiscrimination.  These  include  but  are  not  lim;:ed 
to:  (a)  Title  VI  of  the  Civil  Rights  Act  of  1964 
(PL.  88-352)  which  prohibiu  discrimination  on  the 
basis  0*'  race,  color,  or  national  origin;  (b)  Title  I.X 
of  the  Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  1681-1683.  and  1685-1686),  which 
prohibits  discrimination  on  the  basis  of  sex;  (c) 
Seaion  504  of  the  Rehabilitation  Act  of  1973.  as 
amended  (29  U.SC.  794),  which  prohibits 
discnmmaiion  on  the  basis  of  disability;  (d)  The  Age 


Discnminaiion  Aa  of  1975,  as  amended  (42  U  S  C 
6101-6107),  which  prohibits  discrunination  on  the 
basis  of  age;  (e)  The  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (PL.  92-255).  as  amended, 
relating  to  ncndiscrimmaiion  on  the  basis  of  drug 
abuse;  (0  The  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention.  Treatment  and  Rehabilitation 
Aa  of  1970  (PL.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  p&sis  of  alcohol  abuse  or 
alcoholism;  (g)  523  and  527*  of  the  Public  Health 
Service  Aa  of  1912  (42  U.S.C.290dd-3  and  290ee. 
3).  as  amended,  relating  to  confidentialiry  of  alcohol 
and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Aa  of  1968  (42  U.S.C.  3601  et  seq  ), 
as  amended,  relating  to  nondiscrimination  in  the  sale. 
rental  or  financing  of  housing;  (i)  any  other 
nondisoimination  provisions  in  the  National  and 
Community  Service  Aa  of  1990.  as  amended;  and 
0)  the  requirements  of  any  other  nondiscrimination 
statute(s)  which  nuy  apply  to  the  application. 

Will  comply,  or  has  already  complied,  with  the 
requuements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Aa  of  1970  (PL.  91-646)  which  provide 
for  fair  and  equitable  treatment  of  persons  displaced 
or  whose  property  is  acquired  as  a  result  of  Federal 
or  Federally  assisted  programs  These  requirements 
apply  to  all  interests  in  real  property  acquired  for 
projea  purposes  regardless  of  Federal  panicipstion 
in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Aa  (5 
U.S.C.  1501-1508  nd  7324-7328)  which  limit  the 
political  activities  of  employees  whose  principal 
employment  activities  are  funded  m  whole  or  in  pan 
with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Aa  (40  U.S.C.  276a  and  276a-77), 
the  Copeland  Aa  (40  U.S.C.  276c  and  18  U  SC. 
874),  and  the  Contr»a  Work  Houn  and  Safety 
Standards  Aa  (40  U.S.C.  327-333),  regarding  labor 
standards  for  Federally  assisted  construaion  sub- 
agreements. 

Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Seaioo  102(a)  of  the  Flood 
Disaster  Protection  Aa  of  1973  (PL.  93-234)  which 
requires  the  recipients  in  a  special  flood  hazard  area 
to  participate  in  the  program  and  to  purchase  flood 
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insurance  if  the  toul  cost  of  msur^te  constniaion 
and  acquisition  is  S  10,000  or  more. 

Will  comply  with  environmental  standards  which 

may  be  prescribed  pursuant  to  the  following:    (a) 

instinjtion  of  environmental  quality  control  measures 

under  the  National  Environmental  Policy  Aa  of 

1969  (PL.   91-190)  and  Execnovc  Order  (EO) 

1 1 5 14;  (b)  notification  of  viotaonf  GKilities  parsiaai 

to  EO  1 1738;  (c)  proteaion  of  wetlands  punuant  to 

EO    11990;  (d)  evalaation  of  flood  hazards  in 

floodplams   in   accordance  wnth   EO    11981;  (e) 

assurance  of  projea  consistency  with  the  approved 

state  management  program  developed  under  the 

Coasul  Zone  Management  Aa  of  1972  (16  U  SC. 

1451  et  seq);  (0  conformity  of  Federal  actions  to 

State   (Clean    Air)    ImpIemetKatioa    Plans    under 

Seaion  176(c)  of  the  Clean  Air  Aa  of  1955.  as 

amended  (42  U.S.C.  7401  a  seq);  (g)  proteaion  of 

underground  soumes  of  dnnking  water  under  the 

Safe  Drinking  Water  Aa  of  1974.  is  amended  (Pi. 

93-523);  and  (h)  protection  of  endangered  species 

under  the  Endangered  Species  Aa  of  1973.  as 

amended  (PL.  93-205). 

Will  comply  with  the  Wild  and  Scenic  Riven  Aa  of 
1968  (16  use.  1271  et  seq.)  related  to  proteaing 
components  or  potential  componenu  of  the  national 
wild  and  scenic  nvers  system. 

Will  assift  the  awarding  agency  in  assuring 
compliance  with  Seaion  106  of  the  National  Historic 
P  iervaiion  Aa  of  1966,  as  amended  (16  U.S.C. 
4/0).  EO  1 1593  (identificatioa  and  prtneaion  of 
historic  properties),  and  die  Archaeological  and 
Historic  Preservation  Aa  of  1974  (16  U.S.C.  469a-l 

"It 

Will  comply  with  PL.  93-341  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  aaivities  supported  b>  this 
award  of  assistacc 

Will  comply  with  the  Laboratory  Animal  Welfare 
Aa  of  1966  (PL.  89-544.  as  amended.  7  U  S  C 
2131  a  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  aaivities  supponed  by 
this  award  of  assistance. 

Will  comply  with  the  Lead-<Based  Paint  Poisoning 
Prevention  Aa  (42  U.S.C.  §§  4801  et  seq.)  which 
prohibits  the  use  of  lead  based  paint  in  construction 
or  rehabilitation  of  residence  structures. 


Will  cause  to  be  performed  the  required  r'r.ar.c:ai 
and  compliance  audits  in  accordance  ^»ith  the  S:r.2  e 
Audit  Aa  of  1984  or  0MB  Circular  A-l  J3  Auoits 
of  Instinjtions  of  Higher  Learning  and  other  Non- 
profit institutions. 

Win  comply  widi  all  applicable  requirements  of  all 
<'*^  Federal  laws,  executive  orders,  regulations,  and 
policies  (ovcniing  this  program. 

In  addition,  all  recipients  of  Corporation  assistance  under  this 
appbcatwa  are  required  to  assure  that  the  recipient: 

Will  keep  such  records  and  provide  such  mforration 
to  die  Corponcioa  with  respea  to  the  program  as 
may  be  required  for  fiscal  audits  and  program 
evaluation. 

•  Will  not  use  the  assistance  to  replace  Sute  and  local 
fiinding  streams  that  had  been  used  to  support 
propau  of  the  type  eligible  to  receive  Corporation 
support  For  any  given  program,  this  condition  will 
be  sansfied  if  the  agfregau  non-Federal  expenditure 
for  th«  profrvB  ia  the  fiscal  year  that  support  is  to 
be  provided  is  not  less  than  the  previous  fiscal  vear. 

•  Will  use  the  assistance  only  for  a  program  that  does 
not  duplicate,  and  is  in  addition  to.  an  activity 
otherwise  available  ia  the  locality  of  the  prcgnm 

Will  comply  witi>  die  Notice.  Heanng.  and 
Grievnce  Procedures  found  m  §  176  of  the  Act. 

Will  comply  with  the  noodispiacement  rules  fou-  .  in 
§  lT7(b)of  die  Act.  Specifically,  an  employer  shall 
not  displace  an  employee  or  position,  including 
partial  displacement  such  as  reduaion  ir.  hours. 
wages,  or  employment  benefits,  as  a  result  of  the 
employer  using  an  AmenCorps  panicipant.  a  serv  icc 
opportunity  shall  not  be  created  that  will  miring;  on 
the  promotional  opportunity  of  an  employed 
indivi(hial;  an  AmenCorps  panicipants  shall  not 
perform  any  services  or  duues  or  engage  in  activities 
that  (1)  would  otherwise  be  performed  oy  an 
employee  as  pan  of  the  employee's  assigned  duties. 
(2)  will  supptam  die  hiring  of  employed  workers.  (3) 
are  services  or  duties  widi  respea  to  which  an 
individual  has  recall  nghu  pursuant  to  a  coileciive 
bargaining;  agreement  or  applicable  personnel 
procedures;  or  (4)  have  been  performed  by  or  were 
assigned  to  any  presemly  employed  worker,  an 
employee  who  recently  resigned  or  was  discharged. 
an  employee  who  is  on  leave,  an  employee  who  is 
on  strike  or  is  being  locked  out.  or  an  employe;  wno 
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IS  subject  to  a  reduction  iri  r'orce  or  has  recall  nzhu 
subject  to  a  colleajve  bargaining  agreement  or 
applicable  personnel  procedure. 


Assurances  -  Signature 

By  signing  this  assurances  page,  the  applicant  certifies  that  it 
will  agree  to  perform  all  actions  and  support  alt  intentions 
stated  in  the  attached  Assurances. 

NOTE.  This  form  must  be  signed  and  included  in  the 
application. 

Organization  Name 


Project  Name 


395 


Name  and  Title  of  Authorized  Representative 


Signature 


Date 
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CertincatioD  •  Lobbying  Activities 

As  required  by  Section  1352.  Title  3t  of  the  US  Code,  the 

applicant  certifies  that: 

A  No  Federal  appropnaied  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencuig  or  anempttng  to  innuence  an  officer  or  employee 
of  any  agency,  a  Member  of  Congress,  an  officer  of  Congress 
in  connection  with  the  awarding  of  any  Federal  contract,  the 
making  of  any  Federal  loan,  the  entermg  into  of  any 
cooperative  agreement,  or  modificauon  of  any  Fedeni 
contract,  grant,  loan,  or  cooperative  agreement; 

B.  If  any  funds  other  than  Federal  appropnated  funds  have 
been  paid  or  will  be  paid  to  any  person  for  infiuencmg  or 
anempting  to  influence  an  officer  or  employee  of  any  agency, 
a  Member  of  Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  m  connection  with 
this  Federal  contract  grant  loan,  or  cooperative  agreement 
the  undersigned  shall  complete  and  submit  Standard  Form- 
LLL,  "Disclosure  Form  to  Report  Lobbying,"  in  accordance 
with  its  mstruaions; 

C.  The  undenigned  shall  require  that  the  language  of  this 
certification  be  mcluded  in  the  award  documents  for  ail 
subcontracts  at  all  tien  (including  subcontracts,  subgrants.  and 
contracts  under  granu,  loans  and  cooperative  agreements)  and 
that  all  subrecipients  shall  cenify  and  disclose  accordingly. 


Certification  —  Signature 

Before  Yo«  Surt    Before  corapietmg  ccnitlcation  =;sasc 

read  Certification  lostruaions. 

NOTE:  TTiis  form  most  be  signed  and  included  m  the 
application. 

Signature  By  signing  this  Certification  page,  the  applicant 
certifies  that  it  will  agree  to  perfomi  all  aaions  and  suppor 
all  intemions  stated  in  the  Cerafications  set  forth  above  The 
three  Cenifications  are: 

Debarment  Suspension,  and  Other 
Responsibility  Maners 
Drug-Free  Workplace 
Lobbymg  Activities 


*Certificatioa: 

•Certificadoo: 
•Certificatioo: 


Organization  Name 


Project  Name 


Name  and  Titled  of  Authorized  Representative 


Signature 


Date 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  iundard  form  used  by  applicants  as  a  required  facesheet  for  oreanoiicatinn.  ,«j  -     i 
for  Federal  assisur^ce.  It  wUi  be  used  by  Federa.  agencies  to  obum  ap?S  cer^xclh«n  •PPUcat.ons  subrr.::ea 
esublished  a  review  and  comment  procedure  m  response  to  Executive  Or5eri?372in^^^^^^^^  "^*t  Sutes  which  na .  e 
to  be  incl^ided  m  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  $ubm!!sion  '"°^*'" 

I 
Entry 

List  only  the  largest  political  entities  affected 
(eg  .  Sute,  counties,  cities) 


Item 
1 
2. 

3 
4 


8 


10. 


11. 


the  appropriate  letter  in   the   spa: 


Entrv: 

Seiilexplanatory 

Datej  application  submitted  to  Federal  agency  (or 
State  if  applicable)  it  applicant's  control  number 
(if  applicable). 

Suti  use  or.Iy  (if  applicable). 

If  this  application  is  to  continue  or  revise  an 
existjinft'  award,  enter  present  Federal  identifier 
num  *r.  If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  pri-iary 
orgajiliational  unit  which  will  undana.ke  the 
assistance  activity,  complete  address  ci  t.he 
appii:art,  and  name  zr.i  telephone  number  of  tne 
perse  ij  to  contact  on  matters  related  to  this 
eppliriticn. 

Enter  Employer  Identiilcation  Num.ber  (EIN)  as 
assijTec  by  the  Interr.ai  Revenue  Serv.ce. 

£nte 
pfovijlUd. 

Che:i;  appropriate  box  and  enter  appropriate 
letter :  i>  m  the  space(s)  provided: 

—  "N  !  ^"  means  a  new  assistance  award. 

—  ~C(  litinuation"  mear.s  an  extension  for  an 
adc :  tiona!  fundir.g'bud^et  rxriod  for  a  project 
wit^  a  projected  completion  date. 

--  "Ri '  ision"  means  any  change  in  the  Federal 
Co"  ;rnm.ent's  financial  obligation  or 
contingent  liability  from  an  existing 

obi:  i;ation. 

Name  of  Federal  agency  from,  whichassisur.ee  :s 
being  requested  with  this  application. 

Use  tfte  Catalog  of  Feideral  Domestic  Assisu.-.ce 
numiber  and  titU  of  th«  program  under  w.mch 
assistance  is  requested. 

Enter  t  brief  descriptive  title  of  the  project  if 
m.ore  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet  If 
appropriate  (eg.,  construction  or  real  property 
projects),  attach  «  map  showing  project  location. 
For  preapplicationi.  use  a  separate  sheet  to 
provide  a  summa.-y  description  of  this  project. 


Item 
12. 

13. 

14. 

15. 


16. 


17. 


18. 


Self-explanatory. 

List  the  applicant's  Congressional  District  a-'d 
any  Dislrict(s)  affected  by  the  program  or  project 

Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  eac- 
contributor.  Value  of  in-kind  contr.buNcVs 
should  be  included  on  app.-opriate  hr..-  js 
appiicsble.  L't.he  action  will  result  in  a  d.ildr. 
cr.anje  to  an  existing  aw»rd.  indicate  onTy  t.n» 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  ptrentheses.  If  both  basic  and 
supplemental  amounts  are  included,  shew 
brrakdcwn  on  an  atUched  sheet.  For  mui::-ie 
prrgram  funding,  use  touli  ar.a  sr.ow  fcreakdov-n 
us-.r.g  JAT.e  categories  as  it-m  15. 

Applicants  should  contact  the  Sute  £:.-.gle  Pd;-» 
<^[Corti.'.i  (SPOC)  for  Fede-ai  Executive  Order 
12372  to  determine  whether  the  app'icai.cn  is 
subject  to  ir.t  Sute  intergovernme.nra!  rev:»w 
procasi. 

This  question  applies  to  the  applicant  crgan;. 
zation,  not  the  person  who  signs  as  t.-.e 
authorized  representative.  Categories  of  debt 
L-.clude  delinquent  audit  disallowances,  '.cans 
and  taxes. 

To  be  signed  by  the  luthoriied  representative  o** 
the  applicant.  A  ccpy  of  the  governing  body's 
authoriiation  for  you  to  sign  Lhis  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 


SF  4]a    .er.   i  «s 
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Certifications 

Before  completing  cenification,  please  read  Cenificaiion 
Insouaions  on  the  following  page. 

Certificitioo  •  DebarmeoL  Susp«asioo,  and  Other 
Responsibility  Matters.  This  cenificaiion  is  required  by  the 
regulations  implementing  Executive  Order  12549.  Debarment 
ard  Suspension.  34CFR  Part  85.  Section  85.510.  Panicipanis' 
responsibilities.  The  regulations  were  published  as  Pan  VII 
of  the  May  26.  1988  Federal  Register  (pages  19160-19211). 

( 1 ).  The  applicant  cenifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  iu  principals: 

(a).  Are  not  presently  debarred,  suspended,  proposed 
for  debarment,  declared  ineligible,  or  voluntarily  excluded 
from  covered  transaaions  by  any  Federal  department  or 
agency. 

(b).  Have  not  within  a  three-year  period  preceding 
this  proposal  been  convicted  of  or  had  a  civil  judgment 
rendered  against  them  for  commission  of  fraud  or  a  criminal 
offense  in  conneaion  with  obtaining,  anempting  to  obtain,  or 
performing  a  public  (Federal.  State  or  local)  transaction  or 
contran  under  a  public  transaaion;  violation  of  Federal  or 
State  anti>trust  statutes  or  commission  of  embezzlement,  theft 
forgery,  bnbery.  falsification  or  destruction  or  records, 
making  false  statements,  or  receiving  stolen  property. 

(c).  Are  not  presently  indicted  for  or  otherwise 
criminally  or  civilly  charged  by  a  govemmentaJ  entity 
(Federal.  State  or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (1)  (b)  of  this  cenificaiion, 
ft. ad 

(d).  Have  not  within  a  three-yev  period  preceding 
this  application  proposal  had  one  or  more  public  transaaions 
(Federal.  State  or  local)  terminated  for  cause  or  default; 

(2).  \A''here  the  applicant  is  unable  to  certify  to  any  of  the 
statements  in  this  cenification,  such  applicat  shall  attach  an 
explanation  to  this  applicMioa. 

Cenification  •  Drug-Free  Workplace.  This  cenification  i$ 
required  by  the  regulacioos  impleaicntisg  the  Drug-Free 
Workplace  Act  of  I98S.  34  CFR  Part  15,  Subpart  F  The 
regulations,  published  in  the  January  31,  1989  Federal 
Register,  require  cenificaiion  by  grantees,  prior  to  award,  thai 
they  will  maintain  a  drug-free  workplace.  The  cenification 
set  out  below  is  a  material  represcntaiioo  of  faa  upon  which 
reliance  will  be  placed  when  the  agency  detennines  to  award 
the  grant.  False  cenification  or  violaiion  of  the  cenification 
shall  be  grounds  for  suspension  of  payments,  stispension  or 
termination  of  grants,  or  government-wide  suspension  or 


debannent  (see  34  CFR  Pan  85.  Seaion  85  615  and  85  620 ) 
The  grantee  cenifies  that  it  *ill  provide  a  drug-free 
workplace  by: 

(I).  Publishing  a  statement  notifying  employees  that  we 
unlawful  manufacture,  distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  grar.tfe  $ 
workplace  and  specifying  the  artions  thai  will  be  taxen 
against  employees  for  violation  of  such  prohibition: 

(2).  Establishing  a  drug-free  awareness  program  to  inform 
employees  about  - 

(a)  the  dangers  of  drug  abuse  in  the  workplacs. 

(b)  the  grantee's  policy  of  maintaining  a  drug- 
free  workplace, 

(c)  anyavailablediugcounseling.rehabilitaiion. 
and  employee  assistance  prcgrams,  and 

(d)  the  pcnaJnes  that  may  be  imposed  upon 
employees  for  drug  abuse  violations  occumng  in  the 
workplace; 

(3).  Making  it  a  requiremem  that  each  employee  to  be 
engaged  in  the  performance  of  the  grant  be  given  a  copy  of 
the  statemem  required  by  paragraph  ( 1 ); 

(4).  Notifying  the  employee  in  the  staiement  required  by 
paragraph  (1)  that,  as  a  cot»dition  of  employment  under  the 
grant,  the  employee  will 

(a)  abide  by  the  tenns  of  the  statement,  and 

(b)  notify  the  employer  of  an»  cnminal  drug 
stanite  conviaion  for  a  violation  occurring  'n  the  workplace 
no  later  than  five  days  after  such  conviaion: 

(5).  Notifying  the  Corpondon  within  ten  days  after  receiving 
notice  under  subparagraph  (4Xb)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such  conviaion; 

(6).  Taking  one  of  the  following  aaions.  within  30  da>s  of 
receiving  notice  under  subparagraph  (4Xb)  with  respect  to  any 
employee  who  is  so  convicted- 

(a)  Taking  appropriatt  personnel  aaion  against 
such  an  employee,  up  to  and  including  termination;  or 

(b)  Requiring  such  employee  to  panicipate 
satis^Ktorily  in  a  (bug  abuse  assistance  or  rehabilitation 
program  approved  for  such  purposes  by  a  Federal.  State,  or 
local  health,  law  enforcement,  or  other  appropnate  agency; 

(7).  Making  a  good  faith  effort  to  continue  to  mamuin  a 
drug-free  workplace  through  implementation  of  paragraphs 
(I),  (2).  (3),  (4),  (5).  and  (6). 
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Certification  Instructions 

By  signing  the  Cenification  Signature  Page  on  the  previous 
page,  the  applicant  cenified  that  it  will  agree  to  perform  all 
aaions  and  suppon  all  intentions  stated  i;i  the  Cenifications. 

Signing  the  Certification  Page 

I.  Inability  to  Certify.  The  inability  of  a  person  to  provide 
the  cenification  required  below  will  not  necessarily  result  in 
denial  of  a  grant.  The  applicant  shall  submit  an  explanation 
of  why  it  cannot  provide  the  cenificaiion  set  out  below.  The 
cenification  or  explanation  will  be  considered  in  conneaion 
with  the  Corporation  determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the  applicant  to  furnish  a 
cenification  or  an  explanation  shall  disqualify  such  appi.cant 
for  a  grant. 

2.  Erroneous  Certification.  The  cenification  in  this  clause 
is  a  material  representation  of  faa  upon  which  reliance  was 
placed  when  the  Corporation  determined  to  enter  into  this 
transaaion.  If  it.  is  later  determined  thai  the  applicant 
knowingly  rendered  an  erroneous  cenification,  in  addition  to 
other  remedies  available  to  the  Federal  Government,  the 
Corporation  may  terminate  this  transaction  for  cause  or 
default. 


3.  Notice  of  Error  in  Certiflcatioo.  The  applicant  shall 
provide  immediate  wrinen  notice  to  the  Corporation  to  whom 
this  proposal  is  submined  if  at  any  time  the  applicant  learns 
that  its  cenificaiion  was  erroneous  when  submined  or  has 
become  erroneous  by  reason  of  changed  circumstances. 

4.  Definitions.  The  terms  "covered  transaction,'  "debarred." 
"suspended."  "ineligible,"  "lower  tier  covered  transaaion," 
"panicipant,"  "person."  "primary  covered  transaaion." 
"principal."  "proposal."  and  "voluntarily  excluded."  as  used  in 
this  clause,  have  the  meanings  set  out  in  the  Definitions  and 
Coverage  seaions  of 'Jie  rules  implementing  Executive  Order 
12549  An  applicant  shall  be  considered  a  "prospecive 
pnmary  panicipant  m  a  covered  transaction*  as  defused  m  ihe 
rules  impicmcrting  Exeomve  Order  12549.  You  may  ccr-ja 
the  Corporation  for  asiisrance  in  obtaining  a  copy  of  :.^cse 
regulations. 

5.  Certiflcatioo  Reqaireaeat  for  Subfnat  Agrtttnents. 

The  applicant  agrees  by  submitting  this  proposai  that,  should 
the  proposed  covered  transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered  transaaion  with 
a  penon  who  is  debarred,  suspended,  declared  meiigible.  or 
voluntarily  ^excluded  from  participation  in  this  covered 
transaaion.  unless  authorized  by  the  Corporation. 


6.  Certification  loclusioo  io  Subgrant  Agreements.    7-e 

applicant  funher  agrees  by  subminmg  this  proposal  --at  t 
will  include  the  clause  titled  "Cenificaiion  Reza-'ding 
Debannent,  Suspension.  Ineligibility,  and  Voluntan 
Exdusion-Lower  Tier  Covered  Transaaions."  provided  bv  the 
Corporation,  widiout  modification,  m  all  lower  tier  covered 
transaaions  and  in  all  solicitations  for  lower  tier  covered 
transaaions. 

7.  CerOflcatloB  of  Subg rant  Principals.  A  grantee  mav 
rely  upon  a  cenification  of  a  prospeaive  panicipant  .i  a 
lower-tier  covered  transaaion  that  it  is  not  debarred. 
suspended,  ineligible,  or  voluntanly  excluded  from  the 
covered  transaaion.  unless  it  knows  thai  the  cenification  is 
erroneous.  A  grantee  may  decide  the  mrJiod  and  fre.^jf-.cy 
by  which  it  determines  the  eligibility  of  its  pnncipals  Ejch 
grantee  may.  but  is  not  required  to.  check  rhe 
Nonprocurement  List 

8.  Prudent  Persoi  Sundard.  Nothing  contained  in  the 
foregoing  shall  be  consaued  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good  faidi  the 
cenificabon  required  by  this  clause.  The  knowledge  ar.d 
informaiion  of  a  gmtee  is  not  required  to  exceed  thai  which 
is  normally  possessed  by  a  prudent  person  in  the  ordinary 
course  of  business  dealings. 

9.  NoB-Certincatioa  is  Subgrant  Agrtetnents.  Except  for 
transactions  authorized  under  paragraph  6  of  these 
instruaions,  if  a  grantee  knowingly  enters  into  a  lower-tier 
covered  trmsaction  with  a  person  who  is  suspended,  df  bar-ed, 
ineligible,  or  voluntarily  txcluded  from  panic:paiion  in  this 
transaction,  in  addition  to  ether  remedies  available  to  the 
Fedi  ral  Govenuaeot,  the  departi'nent  or  agency  may  iermmaie 
this  transacuon  for  cause  or  default 
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(FR  Doc.  95-2494  Filed  2-2-95;  8:45  amj 
BILLING  CODE  4910-S2-C 

Federal  Transit  Administration 

Privacy  Act  of  1974  DOT/FTA  196, 
Transit  Planning  and  Research  (TTS) 
Mailing  List 

The  Department  of  Transportation 
(DOT)  proposes  to  add  a  new  record 
system  to  its  inventory  of  systems  of 
records  notices. 

Any  person  or  agency  may  submit 
written  comments  on  the  proposed 
system  to  the  Department  of 
Transportation,  Federal  Transit 
Administration,  Attn:  Henry  Nejako, 
TTS-5,  400  Seventh  Street.'SW., 
Washington,  DC  20590.  Comments  to  be 
considered  must  be  received  by  March 
10, 1995. 

If  no  comments  are  received,  the 
proposed  system  will  become  effective 
on  the  above  mentioned  date.  If 
comments  are  received,  the  comments 
wrill  be  considered  and  where  adopted, 
the  document  will  be  republished  with 
the  change. 

Issued  in  Washington,  DC  January  20, 
1995. 

Melissa  J.  Allen, 
Deputy  Assistant  Secretary  for 
Admmistration. 

Narrative  Statement  for  the  Department 
of  Transportation  Federal  Transit 
Administration 

The  Federal  Transit  Administration 
proposes  to  add  the  record  system, 
DOT/FTA  196  Office  of  Technical 
Assistance  and  Safety  (TTS)  Mailing 
List.  The  purpose  of  the  system  is  the 
administrative  management  of  a  mailing 
list  of  those  individuals  and  businesses 
interested  in  technical  information 
available  from  the  Federal  Transit 
Administration. 

The  authority  for  the  maintenance  of 
this  system  is  49  U.S.C.  5312(a). 
Authority  to  conduct  research, 
development  and  demonstration 
projects  implies  the  duty  to  disseminate 
results  of  those  projects  to  interested 
persons.  An  automated  list  is  essential 
to  dissemination. 

Individuals  interested  in  receiving 
technical  information  from  FTA 
disclose  the  subject  information  to  a 
federal  agency;  therefore  this  system 
presents  no  undue  threat  to  privacy 
rights  of  individuals. 

A  description  of  the  steps  taken  to 
safeguard  these  records  is  given  under 
the  appropriate  heading  of  the  Federal 
Register  system  of  records  notice. 


No  changes  to  existing  procedural  or 
exemption  rules  are  required  for  this 
proposed  new  system. 

The  purpose  of  this  report  is  to 
comply  with  the  Office  of  Management 
and  Budget  Circular,  A-130,  Appendix 
I,  dated  June  25, 1993. 

DOT/FTA  196 

SYSTEM  NAME: 

Office  of  Technical  Assistance  & 
Safety  (TTS)  Mailing  List. 

SYSTEM  LOCATION: 

Department  of  Transportation  (DOT), 
Federal  Transit  Administration  (FTA), 
Office  of  Technical  Assistance  &  Safety, 
Office  of  Program  Management  Staff, 
TTS-5,  400  7th  Street  NW.,  room  6431. 
Washington,  DC  20590. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  interested  in  technical 
information  about  transit  issues. 

CATEGORIES  6f  RECORDS  IN  THE  SYSTEM: 

Individual's  name,  business  address, 
telephone  number,  fax  number,  areas  of 
interest,  organization  type,  job  type, 
date  of  last  update. 

ROUTEINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

For  technical  information 
dissemination.  See  Prefatory  Statement 
of  General  Routine  Uses. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  a  master 
computer  file  by  a  contractor  and  a 
working  file  in  FTA. 

RETRIEVABILITY: 

Access  by  computer  terminal  by  any 
item. 

SAFEGUARDS: 

Available  for  use  under  the  control  of 
the  Mailing  List  Manager. 

Computer  file  is  protected  by 
password  logon  and  access  rights  to  data 
file. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  until  notified 
that  individual  no  longer  desires 
information  and  then  record  is 
destroyed. 

SYSTEM  lylANAGER(S)  AND  ADDRESS: 

Director,  Program  Management  Staff, 
TTS-5,  Federal  Transit  Administration 
(FTA),  Office  of  Technical  Assistance  & 
Safety,  Program  Management  Staff, 
TTS-5,  400  7th  Street  SW.,  room  643i, 
Washington,  DC  20590. 


NOTinCATION  PROCEDURE: 

Inquiries  are  addressed  to  the  Program 
Management  Staff,  TTS-5  (address  same 
as  system  manager). 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

.  RECORD  SOURCE  CATEGORIES: 

Conference  registration  lists.  Post 
Office  return  forms,  letter  and/or  verbal 
request  to  be  placed  on  mailing  list  and 
other  DOT/FTA  mailing  lists. 

[FR  Doc.  95-2497  Filed  2-2-95:  8:45  am) 

BILLING  CODE  4910-62P-M 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Jefferson  and  Shelby  Counties, 
Alatiama 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
and  a  Major  Investment  Study  (MIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Jefferson  and  Shelby 
Counties,  Birmingham,  Alabama. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joe  D.  Wilkerson,  Division 
Administrator,  Federal  Highway 
Administration,  500  Eastern  Boulevard, 
suite  200.  Montgomery,  Alabama 
36117-2018,  telephone  (334) 223-7370. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Alabama  Department  of  Transportation, 
will  prepare  an  EIS/MIS  for  a  proposed 
freeway/expressway  facility  within  the 
U.S.  280  corridor  extending 
approximately  16.09  kilometers  (10 
miles)  from  E.B.  Stephens  Expressway 
in  Jefferson  County  to  just  east  of 
Alabama  State  Route  119  in  Shelby 
County.  Improvements  to  the  corridor 
are  considered  necessary  to  provide  for 
the  existing  and  projected  traffic 
demand. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action.  (2) 
conventional  six-lane  urban  freeway 
with  parallels  service  roads,  (3)  a  four- 
lane  raised  toll  facility  within  the  right- 
of-way  and  along  the  sides  of  a  six-lane 
arterial  facility,  (4)  others  build 
alternatives  which  may  be  developed 
through  the  MIS  process,  and  (5) 
alternate  travel  demand  strategies  such 
as  transit,  carpooling,  and  vanpooling 
which  may  also  be  considered  in 
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conjunction  with  proposed 
infrastructure  improvements. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
the  appropriate  Federal,  State,  and  local 
agencies  and  officials.  A  public 
information  meeting  and  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meeting  and  hearing.  The  Draft  EIS/MIS 
will  be  made  available  for  public  and 
agency  review  and  comment.  No  formal 
scoping  meeting  is  planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS/MIS  should 
be  directed  to  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistant 
Program  Number  20.205.  Highway.  Research. 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  inter-govemmenfal  consultation  of 
Federal  prograans  and  activities  apply  to  this 
program). 

Joe  D.  Wilkerson, 

Division  Administrator,  Montgomery, 
Alabama. 

[FR  Doc.  95-2671  Filed  2-2-95;  8:45  amJ 

BILUNQ  CODE  4»lfr-22-M 


Research  and  Special  Programs 
Administration 

Pipeline  Safety  User  Fees 

[Docket  No.  PS-138;  Notice  1] 

AGENCY:  Research  and  Special  Programs 
Administration.  (RSPA).  DOT. 
ACTION:  NoticM  of  agency  action  and 
request  for  comments. 

SUMMARY:  This  notice  announces 
proposed  changes  in  administering  user 
fee  assessments  for  natural  gas,  fiquefied 
natural  gas,  and  hazardous  liquid 
pipeline  facilities  beginning  with  fiscal 
year  1995  (October  1, 1994)  and  solicits 
public  comment  on  these  changes. 
DATES:  Comments  must  be  submitted  on 
or  before  March  6, 1995:  Comments  may 
be  mailed  to  the  Dockets  Branch,  Room 
8421,  U.S.  Department  of 
Transportation.  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  All 
comments  and  docket  material  may  be 
reviewed  in  the  Dockets  Branch,  room 
8426,  Between  the  hours  of  8:30  a.m.  to 
5:00  p.m.  Monday  through  Friday, 
except  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
C.  Kokoszka.  (202)  366-4554  regarding 
the  subject  matter  of  this  notice,  or  the 
Dockets  Unit,  (202)  366-5046,  regarding 


copies  of  this  notice  or  other  material 
that  is  referenced  herein. 

SUPPLEMENTARY  INFORMATION: 
L  Background: 

Section  60301  of  Title  49,  United 
States  Code  '  authorizes  the  assessment 
and  collection  of  pipeline  user  fees  to 
fund  the  pipeline  safety  activities 
conducted  under  Chapter  601  of  that 
title  2.  The  Research  and  Special 
Programs  Administration  (RSPA) 
assesses  each  operator  of  regulated 
interstate  and  intrastate  natural  gas 
transmission  "pipelines  (as  defined  in  49 
CFR  part  192),  and  hazardous  liquid 
pipelines  carrying  petroleum,  petroleum 
products,  anhydrous  ammonia  and 
carbon  dioxide  (as  defined  in  49  CFR 
part  195),  a  share  of  the  total  Federal 
pipeline  safety  program  costs  in 
proportion  to  the  number  of  miles  of 
pipeline  each  operator  has  in  ser\'ice. 
The  fee  schedule  for  LNG  facilities  is 
based  on  the  number  of  facilities  each 
operator  has  in  service  and  total  storage 
capacity  of  those  facilities. 

RSPA  is  authorized  to  collect  an 
amount  equal  to  or  105%  of  the  annual 
Congressional  appropriation  for 
pipeline  safety.  The  fiscal  year  1995 
appropriation  is  S37.424  million. 

n.  Administrative  Clarifications  and 
Proposals 

RSPA  is  proposing  several  program 
clarifications  and  administrative 
changes  described  below.  These 
proposals  will  insure  that  all  operators 
are  aware  of  the  effects  of  certain  terms 
and  procedures  on  administering  the 
program  by  the  Office  of  Pipeline  Safety 
(OPS).  The  public  is  specifically  invited 
to  comment  on  these  proposals. 

A.  Definition  of  "In  Service" 

The  annual  assessment  is  for  those  gas 
transmission  and  hazardous  liquid 
pipelines  which  are  "in  ser\-ice".  Over 
the  last  year  some  operators  have 
requested  clarification  of  the  term  "in 
service"  as  it  pertains  to  calculating 
total  milage  subject  to  assessment.  As 
used  in  the  assessment  letter,  the  term 
"in  service"  applies  to  each  pipeline 
that  is:  transporting  a  regulated 
commodity,  or  that  has  transported  a 
regulated  commodity  and  has  not  been 
abandoned  during  the  assessment  year. 


'  Formerly,  section  7005  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of  1985  (Piib.L. 
99-2721.  The  change  in  citation  is  the  result  of  the 
enactment,  on  July  5,  1994.  of  Pub.  L.  103-272. 
which  recodified  various  transportation  laws. 

^  Formerly,  the  Natural  Gas  Pipeline  Safety-  Act  of 
1968  and  the  Hazardous  Liquid  Pipeline  Safety  Act 
of  1979.  This  change  in  citation  is  the  result  of  the 
enactment,  on  July  5,  1994.  of  Pub.L  103-272, 
which  codified  various  transportation  laws. 


October  1  through  September  30.  This 
would  mean  that  in  order  to  be  taken 
"out  of  service"  a  pipeline  must  be 
abaodoned  in  accordance  with 
applicable  pipeline  safety  regulations 
found  in  49  CFR  Parts  192  and  195. 

B.-Procedures  for  Correcting  Previous 
Mileage  Reported 

On  occasion,  operators  discover  that 
they  have  incorrectly  reported  their 
actual  mileage  or  storage  capacity.  The 
operators  may  claim  that  these  errors  go 
back  several  years.  Because  the  total 
collected  is  apportioned  among  all 
pipeline  operators,  a  change  in  one 
operator's  amount  could  conceivably 
affect  the  amount  owed  by  all  other 
pipeline  operators.  Therefore,  RSPA  has 
determined  that  adjustments  of 
assessments  will  only  be  allowed  for  the 
current  assessment  year. 

Reporting  errors  must  be  sent  in 
writing  to  the  Information  Resources 
Manager,  Research  and  Special 
Programs  Administration,  Office  of 
Pipeline  Safety,  room  2335,  400  Seventh 
Street,  SW.,  Washington.  DC  20590.  Gas 
operators  should  also  submit  a 
supplemental  RSPA  form  7100.2-1. 

C.  Assessment  Procedures 

Under  the  regulations  implementing 
31  U.S.C.  3717.  governing  debts  owed  to 
the  Federal  government,  assessments  are 
due  30  days  after  the  date  of  the 
assessment.  If  payment  cannot  be  made 
in  full  within  the  30  day  time  frame, 
partial  payments,  installments,  or 
extensions  may  be  granted  upon  UTitten 
request  to  the  User  Fee  Manager,  room 
2335,  400  Seventh  Street.  SW.. 
Washington,  DC  20590.  Interest, 
penalties,  and  administrative  charges 
will  be  assessed  on  delinquent  debts. 

User  fees  are  deposited  in  the  Pipeline 
Safety  Fund  (the  Fund)  and  since  1987, 
OPS  expenditures  have  been  made 
using  appropriations  from  the  Fund. 
Because  in  prior  years  OPS 
appropriations  were  lower  than  the 
Fund  balance.  RSPA  was  able  to  collect 
user  fees  late  in  each  fiscal  year  (FY). 
However,  the  FY  1995  appropriation 
exceeds  the  amount  currently  in  the 
Fund  (approximately  S17  milUon),  and 
future  appropriations  are  likely  to  also 
exceed  the  amount  in  the  Fund. 
Therefore,  in  order  for  OPS  to  have 
assured  funding  to  operate  without  a 
shortfall  later  in  the  fiscal  year,  RSPA 
will  need  to  collect  user  fees  earlier. 
RSPA  proposes  to  phase  in  the  earlier 
assessment  over  a  period  of  four  years, 
as  follows: 
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Fiscal 
year 


1995 
1996 
1997 
1998 


Date  of  assessment 


March  1995. 
December  1995. 
November  1996. 
October  1997. 


D.  Low  Stress  Pipelines 

A  final  rule  on  hazardous  liquid 
pipelines  operating  at  20  percent  or  less 
of  specified  minimum  yield  strength 
(low  stress  pipelines),  was  published  in 
the  Federal  Register  on  July  12, 1994. 
This  rule  became  effective  on  August 
11, 1994.  Low  Stress  Pipelines  include 
pipelines  that  carry  highly  volatile 
liquids  (HVL),  pipelines  or  pipeline 
segments  in  populated  areas,  and 
pipelines  or  pipeline  segments  in 
navigable  waterways.  Therefore, 
operators  must  incorporate  these  low 
stress  mileage  on  the  verification  notice 
which  were  mailed  to  pipeline  operators 
on  or  about  November  30, 1994. 
Onshore  rural  gathering  pipelines, 
pipelines  that  operate  at  less  than  20% 
of  SMYS  (non-HVL  located  outside 
populated  areas  and  navigable 
waterways),  and  other  pipelines 
excluded  from  regulation  by  49  CFR 
195,  should  not  be  included. 

Issued  in  Washington.  DC  on  January  30. 
1995. 

George  W.  Tenley,  Jr., 

Associate  Administrator  for  Pipeline  Safety. 
IFR  Doc.  95-2672  Filed  2-2-95;  8:45  am] 
BILUNG  CODE  4810-60-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Freedom  of 
Information  Act 

AGENCY:  Departmental  Offices.  Treasury. 
ACTION:  Notice  of  mailing  addresses  for 
Separate  Freedom  of  Information  Act 
(FOIA)  offices  for  components  (Bureaus) 
of  the  Department  of  the  Treasury. 

SUMMARY:  The  Treasury  Department 
gives  notice  of  separate  mailing 
addresses  for  the  FOIA  offices  for  the 
Departmental  Offices  and  for  each  of  the 
other  Treasury  components.  Although 
this  information  may  be  found 
elsewhere,  this  notice  is  the  first 
publication  of  the  list  of  addresses  in  its 
entirety. 

EFFECTIVE  DATE:  Notice  will  be  effective 
February  3. 1995. 

ADDRESS  FOR  COMMENTS:  Comments 
should  be  sent  to  Disclosure  Services, 
Room  1054  MT,  1500  Pennsylvania 
Avenue,  NVV.,  Washington,  DC  20220. 
Comments  will  be  made  available  for 
inspection  and  copying  upon  request  at 


the  Department  of  the  Treasury  library. 
Room  5010, 1500  Pennsylvania  Avenue, 
NVV.,  Washington,  DC  20220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alana  Johnson,  Assistant  Director, 
Disclosure  Services,  (202)  622-0930. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Notice  is  to  bring 
attention  to  the  separate  addresses  for 
the  individual  FOIA  offices  of  the 
Treasury  Department's  twelve 
components  in  accordance  with 
Treasury  regulations  at  31  CFR  part  1, 
stating  that  FOIA  requests  should  be 
directed  to  the  office  maintaining  the 
records.  The  notice  identifies  the 
individual  components  within  the 
Treasury  Department  (ATF,  IRS,  etc.,) 
and  the  addresses  of  their  own  FOIA 
offices  so  that  requesters  may  submit 
FOIA  requests  directly  to  the 
appropriate  component. 

The  Department  of  the  Treasury  FOIA 
Offices 

Departmental  Offices 

Disclosure  Services — Room  1054-MT. 
Department  of  the  Treasury, 
Washington,  DC  20220 

Bureau  of  Alcohol,  Tobacco  and 

Firearms,  Freedom  of  Information 
Request,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC 
20226 

Bureau  of  Engraving  &  Printing, 

Freedom  of  Information  Request, 
14th  &  C  Street,  SW.,  Washington, 
DC  20228 

Comptroller  of  the  Currency,  Freedom 
of  Information  Request, 
Washington,  DC  20219 

United  States  Customs  Service,  Freedom 
of  Information  Request,  1099  14th 
Street,  NVV,  Washington,  DC  20229 

Federal  Law  Enforcement  Training 
Center  (FLETC),  Freedom  of 
Information  Request,  Department  of 
the  Treasury,  Building  94,  Glynco, 
GA  31524 

Financial  Management  Service, 

Freedom  of  Information  Request, 
401  14th  Street,  SW,  Washington. 
DC  20227 

Internal  Revenue  Service,  Freedom  of 
Information  Request,  P.O.  Box 
795 — Ben  Franklin  Station, 
Washington,  DC  20044 

United  States  Mint,  Freedom  of 
Information  Request,  Judiciary 
Square  Building,  633  3rd  Street, 
NW,  Washington,  DC  20220 

Bureau  of  the  Public  Debt,  Freedom  of 
Information  Request,  999  E  Street. 
NW,  Washington,  DC  20239 

United  States  Secret  Service,  Freedom 
of  Information  Request.  1800  G 
Street,  NW,  Washington,  DC  20223 


Office  of  Thrift  Supervision,  Freedom  of 
Information  Request,  1700  G  Street. 
NVV,  Washington,  DC  20552 

Dated:  January  25.  1995. 
Alex  Rodriguez, 

Deputy  Assistant  Secretary  (Administration). 
(PR  Doc.  95-2717  Filed  2-2-95;  8:45  am] 
BILUNG  CODE  4810^S-M 


Departmental  Offices 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Departmental  Offices,  Treasury. 
ACTION:  Notice  of  proposed  amendment 
of  a  Privacy  Act  system  of  records. 

SUMMAhY:  The  Treasury  Department 
gives  notice  of  a  proposed  amendment 
to  a  system  of  records  currently  entitled 
"Document  Delivery  Control  System — 
Treasury/DO  .194,"  which  is  subject  to 
the  Privacy  Act  of  1974,  as  amended  by 
the  Computer  Matching  and  Privacy 
Protection  Act  of  1988, 
DATES:  Comments  must  be  received  no 
later  than  March  6,  1995.  The  amended 
system  of  records  will  be  effective 
March  15, 1995,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Comments  should  be  sent  to 
Disclosure  Services,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 
Comments  will  be  made  available  for 
inspection  and  copying  upon  request  at 
the  Department  of  the  Treasury  library, 
room  5010, 1500  Pennsylvania  Avenue, 
NVV.,  Washington  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dale  Underwood,  Privacy  Act  Officer, 
Department  of  the  Treasury,  (202)  622- 
0930. 

SUPPLEMENTARY  INFORMATION:  This  is  to 
give  notice  of  alterations  to  an  existing 
system  of  records,  currently  known  as 
"Document  Delivery  Control  System — 
Treasury/DO  .194"  which  is  subject  to 
the  Privacy  Act  of  1974,  as  amended,  5 
U.S.C.  552a.  The  system  notice  was  last 
published  in  its  entirety  at  57  FR  13923 
on  April  17,  1992. 

A  review  of  the  existing  system  notice 
found  that  the  notice  no  longer 
accurately  reflected  the  operation  of  the 
system  of  records  due  to  a  system 
upgrade  which  has  changed  the  system 
configuration.  The  alterations  include 
changing  the  name  of  the  system  to 
"Circulation  System — Treasur>'/DO 
.194"  and  the  addition  of  the  following 
routine  use  to  the  notice: 

These  records  and  infonnation  in  these 
records  may  be  used  to  disclose  information 
to  a  congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the  individual 
'to  whom  the  record  pertains. 
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A  change  in  the  software  also  allows 
records  to  be  retrieved  by  the 
employee's  bar  code  number  which  is 
associated  with  the  individual's  name  or 
the  bar  code  number  assigned  to  the 
book  or  periodical. 

The  altered  system  of  records  report, 
as  required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  has  been  submitted  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget, 
pursuant  to  Appendix  I  to  0MB  Circular 
A-130,  "Federal  Agency 
Responsibihties  for  Maintaining 
Records  About  Individuals,"  dated  July 
15,  1994. 

The  system  of  records.  Circulation 
System— Treasury/DO  .194,  is 
published  in  its  entirety  below. 

Dated:  January  25.  1995. 
Alex  Rodriguez, 

Deputy  Assistant  Secretary  (Administration). 
Treasury/00  .194 

SYSTEM  NAME:  CIRCULATION  SYSTEM- 
TREASURY. 

SYSTEM  LOCATION: 

Department  of  the  Treasury,  Library 
and  Information  Services  Division, 
Room  5030-MT,  1500  Pennsylvania 
Avenue,  NW,  Washington,  DC  20220. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Employees  who  borrow  library 
materials  or  receive  library  materials  on 
distribution.  The  system  also  contains 
records  concerning  interlibrar\'  loans  to 


local  libraries  which  are  not  subject  to 
the  Privacy  Act. 

CATEGORIES  Of  RECORDS  M  THE  SYSTEM: 

Records  of  items  borrowed  from  the 
Treasury  Library  collection  and  patron 
records  are  maintained  on  central 
computer.  Records  are  maintained  by 
name  of  borrower,  office  locator 
information,  and  title  of  publication. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301. 

PURPOSE(S): 

Track  circulation  of  library  materials 
and  their  borrowers. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  WCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to  disclose 
information  to  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  media. 

RETRIEVABILrfY: 

Data  can  be  retrieved  from  the  system 
by  borrower  name  or  bar  code  nurnber 
and  publication  title  or  its  associated 
bar  code  number. 

SAFEGUARDS: 

Access  to  the  system  requires 
knowledge  of  password  identification 


codes  and  protocols  for  calling  up  the 
data  files.  Access  to  the  records  is 
limited  to  staff  of  the  Readers  Services 
Branch  who  have  a  need-to-know  the 
infonnation  for  the  performance  of  their 
duties. 

RETENTION  AND  DISPOSAL: 

Only  current  data  are  maintained 
online.  Records  for  borrowers  are 
deleted  when  employee  leaves  Treasury. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director,  Library  and 
Information  Services,  Department  of  the 
Treasury,  Room  5030-MT.  1500 
Pennsylvania  Ave.,  NW.,  Washington 
DC  20220. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  addressed  to 
Assistant  Director,  Disclosure  Ser\  ices. 
Department  of  the  Treasury,  room  1054- 
MT,  1500  Pennsylvania  Ave..  NVV., 
Washington.  DC  20220. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure  "  above. 
CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedures"  above. 

RECORD  SOURCE  CATEGORIES: 

Patron  information  records  are 
completed  bv  borrowers  and  Iibrar\' 
staff. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  95-2519  Filed  2-2-95;  8  45  ani| 
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COMMODITY  FUrjRES  GRADING  COMMISSIOM 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 

February  23, 1995. 

PLACE:  2033  K  St..  NW..  Washington. 

DC,  Lower  Lobby  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  ApplicatioQ 

of  the  Chicago  Board  of  Trade  as  a 

Contract  Market  in  futures  and  options 

of  Illinois  Soybean  Yield  Insurance. 

Iowa  Com  Yield  Insurance,  Kansas 

Winter  Wheat  Yield  Insurance,  and 

North  Dakota  Spring  Wheat  Yield 

Insurance. 

CONTRACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb,  202-254- 

6314. 

Jean  A.  Webb, 

Secretory  of  the  Commission. 

|FR  Doc  95-2837  Filed  2-1-95;  8:45  ami 

BILUNG  CODE  S3$1-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11K)0  a.m.,  Tuesday, 

February  14,  1995. 

PLACE:  2033  K  St.,  NW..  Washington,     " 

DC,  8th  Floor  Hearing  Room.  i 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  95-2838  Filed  2-1-95;  227  pm| 

BtLUMG  CODE  S351-01-M 


COMMODmr  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 
February  28. 1995. 

PLACE:  2033  K  St.,  N.W..  Washington, 
D.C..  8th  Floor  Hearing  Room. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  95-2839  Filed  2-1-95;  2:27  pmj 

Btl-UNG  CODE  63S1-01-M 


coMMOomr  futures  trading  commission 

TIME  AND  DATE:  10:  30  a.m.,  Thursday. 
February  23. 1995. 

PLACE:  2033  K  St.,  N.W.,  Washington. 
DC,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  95-2840  Filed  2-1-95;  2:27  pm| 

BILUNO  CODE  S3S1-01-M 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Wednesday, 
February  8, 1995. 

LOCATION:  Room  420.  East  West  Towers. 

4330  East  West  Highway.  Bethesda, 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Toy  Labeling/Reporting  Requirements 

The  staff  will  brief  the  Conunission  on 
final  lal>eling  and  reporting  requirements  that 
would  implement  the  Child  Safety  Protection 
Act  of  1994. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Sadye  E.  Dunn.  Office  of 
the  Secretary.  4330  East  West  Highway. 
Bethesda,  MD  20207;  (301)  504-0000. 

Dated:  February  1, 1995. 
Sadye  E.  Dunn, 

Secretory. 

IFR  Doc.  95-3856  Filed  2-1-95;  2:29  pm) 
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FEDERAL  COMMUNICATIONS  COMMISSION 

FCC  To  Hold  Open  Commission 
Meeting,  Tuesday,  February  7,  1995 

The  Federal  Comm.unications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on  Tuesday, 
February  7.  1995,  which  is  scheduled  to 
commence  at  9:30  a.m..  in  Room  856.  at 
1919  M  Street.  N.W..  Washington,  D.C. 

Item  No..  Bureau,  and  Subject 

1 — Office  of  Engineering  and  Technology — 
Title:  Amendment  of  Parts  2  and  15  of  the 
Commission's  Rules  to  Deregulate  the 
Equipment  Authorization  Requirements  for 


Digital  Devices.  Summary:  The 
Commission  will  consider  action 
concerning:  (1)  the  type  of  equipment 
authorization  required  for  personal 
computers  and  fjeripheral  devices;  (2)  the 
authorization  of  modular  components  used 
to  construe  t  personal  computers;  and  (3) 
the  accreditation  requirements  for 
laboratories  testing  computers. 

2 — Office  of  Engineeiing  and  Technology  and 
Wireless  Telecommunications — Title: 
Allocation  ot  Spectrum  Below  5  GHz 
Transferred  from  Federal  Govemment  Use 
(ET  Docket  No.  94-32).  Summary:  The 
Commission  will  consider  action 
concerning  use  of  50  megahertz  of 
spectrum  being  transferred  from  Federal 
Govemment  to  private  sector  use. 

3 — Common  Carrier — ^Title:  Computer  HI 
Further  Remand  Proceedings:  Bell 
Operating  Corripany  Provision  of  Enhanced 
Services.  Summary:  The  Commission  will 
consider  action  in  response  to  the  remand, 
in  part,  of  the  BOC  Safeguards  Order. 

4 — Common  Carrier — Title:  Price  Cap 
Performance  Review  for  Local  Exchange 
Carriers;  Treatment  of  Video  Dialtone 
Services  under  Price  Cap  Regulation  (CC 
Docket  No.  94-1).  Summary:  The 
Commission  will  consider  application  of 
the  price  cap  rules  to  video  diallone 
ser\'ices. 

5 — Common  Carrier — Title:  Applications  of 
NEW  ENGLAND  TELEPHONE  AND 
TELEGRAPH  COMPANY  for  Authority 
Pursuant  to  Section  214  of  the 
Communications  Act  of  1934,  as  Amended. 
and  Section  63.01  of  theCommi.ssion's 
Rules,  to  Construct,  Operate  and  Maintain 
Facilities  to  Provide  Video  Dialtone 
Service  to  Communities  in  Rhode  Island 
and  Massachusetts  (File  Nos.  W-P-<:>-6982 
and  W-P-C-6983).— Summary:  The 
Commission  will  consider  action  on 
applications  to  provide  conunercial  video 
dialtone  services. 

6 — Cable  Services — Title:  Implementation  of 
Sections  of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992: 
Rate  Regulation  (MM  Docket  No.  92-266 
and  MM  Docket  No.  93-215).— Summary: 
The  Commission  will  consider  prcviding 
local  franchising  authorities  ami  small 
systems  with  additional  methods  of 
complying  with  cable  rate  regulations. 

7 — Cable  Services — Title:  Implementation  of 
Sections  of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  1992:  Rate 
Regulation  (MM  Docket  No.  92-266).— 
Summary:  The  Commission  will  reconsider 
its  actions,  which  prohibit  small  operators 
and  low-price  systems  that  have  been 
provided  with  transition  relief  from 
adjusting  their  transition  rates  to  reflect 
increases  in  inflation. 

8 — Mass  Media — Title:  Ameiid.nicnt  of  Part 
74  of  the  Commission's  RLile.s'VVith  Regard 
to  the  Instructional  Television  Fixed 
Service  (MM  Docket  No.  9  !-24).—      ♦ 


Summary:  The  Commission  will  consider 
action  concerning  methods  to  enhance  the 
efficiency  of  the  processing  of  applications 
in  the  Instructional  Television  Fixed 
Service. 

9— General  Counsel— Title:  Amendment  of 
47  CFR  Section  1.1200  at  seq.  Concerning 
Ex  Parte  Presentations  in  Commission 
Proceedings.— Summary:  The  Commission 
will  consider  whether  to  propose  revisions 
in  its  ex  parte  rules. 

10— International— Title:  Market  Entry  and 
Regulation  of  Foreign-affiliated  Entities.— 
Summary:  The  Commission  will  consider 
action  concerning  market  entry  and 
regulation  of  foreign-affiliated  entities  in 
U.S.  markets. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  Maureen  Peratino, 
Office  of  Public  Affairs,  telephone 
number  (202)  418-0500. 

Federal  Communications  Commission. 

William  F.  Caton,. 

Acting  Secretory.|  | 
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FEDERAL  DEPOStT  INSURANCE 
CORPORATION       I 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  11:32  a.m.  on  Tuesday.  January  31, 
1995,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
corporate  and  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Jonathan  L. 
Fiechter  (Acting  Director.  Office  of 
Thrift  Supervision),  concurred  in  by 
Director  Eugene  A.  Ludwig  (Comptroller 
of  the  Currency),  and  Chairman  Ricki 
Tigert  Heifer,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2).  (c)(4), 
(c)(6),  (c)(8).  (c)(9)(A)(ii),  and  (c)(9)(B)  of 
the  "Govemment  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c)(2),  (c)(4).  (c)(6).  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-1 7th  Street,  N.W.,  Washington,  D.C. 

Dated:  January  31, 1995. 


Federal  Deposit  Insurance  Corporation. 

Patti  C.  Fox. 

Acting  Deputy  Executive  Secretary. 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 
February  8,  1995. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W..  Washington,  D.C.  20551. 
STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  February  1.  1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  95-2792  Filed  2-1-95;  11:16  am| 
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NATIONAL  CREDIT  UNION  ADMINISTRATION 

Notice  of  Previously  Held  Emergency 

Meeting 

TIME  AND  DATE:  4:40  p.m.  Tuesday, 

January  31,  1995. 

PLACE:  Board  Room,  7th  Floor.  Room 

7047.  1775  Duke  Street,  Alexandria, 

Virginia  22314-3428. 

STATUS:  Closed. 

MATTERS  CONSIDERED: 

1.  Administrative  .Action  under  Sections 
206  and  208  of  the  Federal  Credit  Union  Act. 
Closed  pursuant  to  exemptions  (8),  (9)(A)(ii), 
and  (9)(B). 

2.  Delegation  of  Authority.  Closed  pursuant 
to  exemptions  (8),  (9)(A)(ii).  and  (9)(B). 

The  Board  voted  unanimously  that 
Agency  business  required  that  a  meeting 
be  held  with  less  than  the  usual  seven 
days  advance  notice,  that  it  be  closed  to 
the  public,  and  that  earlier 
announcement  of  this  was  not  possible. 

The  Board  voted  unanimously  to 
close  the  meeting  under  the  exemptions 
stated  above.  General  Counsel  Robert 
Fenner  certified  that  the  meeting  could 
be  closed  under  those  exemptions. 


FOR  MORE  INFORMATION  CONTACT:  Becky 
Baker.  Secretary  of  the  Board. 
Telephone  (703)  518-6304. 
Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc.  95-2841  Filed  2-1-95:  2:28  pml 

BILUNG  CODE  7$3S-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Govemment  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  Febmary  6, 1995. 

An  open  meeting  will  be  held  on 
Wednesday,  February  8, 1995,  at  10:00 
a.m.,  in  Room  1C30.  A  closed  meeting 
will  be  held  on  Friday,  February  10. 
1995,  at  2:00  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8).  (9)(i)  atid 
(10).  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Wallman.  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
February  8.  1995,  at  10:00  a.m.,  w'ill  be- 

The  Commission  will  consider  the 
adoption  of  proposed  mles  18f-3  and  6c-l0 
under  the  Investment  Company  Act  of  1940. 
and  related  rule  and  form  amendments.  Rule 
18f-3  would  allow  mutual  funds  to  issue 
multiple  classes  of  shares,  and  form 
amendments  would  prescribe  prospectus 
disclosure  requirements  for  multiple  class 
and  master-feeder  funds.  RuleBc-10  would 
allow  mutual  funds  to  impose  back-end 
loads,  including  contingent  deferred  sales 
loads;  the  form  amendment  would  clarify 
that  prospectus  disclosure  requirements  for 
deferred  sales  loads  apply  to  all  types  of 
back-end  loads. 

The  Commission  also  will  consider 
proposing  for  public  comment  amendments 
to  rule  6c-10  to  allow  mutual  funds  to 
impose  sales  loads  paid  in  one  or  more 
installments.  Related  form  amendments 
would  prescribe  prospectus  disclosure 
requirements  for  installment  loads.  For 
further  information,  please  contact  Karrie 
McMillan  at  (202)  942-0695  (mle  18f-3)  or 
Nadya  B.  Rovtblat  at  (202)  942-0693  (rule 
6C-10). 

The  Commission  will  consider  whether  to 
approve  proposed  mle  changes  bv  the 
American  Stock  Exchange,  Inc.,  Chicago 
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Board  Options  Exchange,  Incorporated, 
Chicago  Stock  Exchange,  Incorporated, 
Municipal  Securities  Rulemaking  Board, 
National  Association  of  Securities  Dealers, 
Inc.,  New  York  Stock  Exchange,  Inc.,  Pacific 
Stock  Exchange  Incorporated,  and 
Philadelphia  Stock  Exchange,  Inc.  adopting  a 
continuing  education  requirement  for 
registered  persons.  For  further  information, 
please  contact  Francois  Maziu-  at  (202)  942- 
0184. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Friday,  February 
10.  1993,  at  2:00  p.m.,  will  be: 

Institution  of  injunctive  actions. 

Settlonent  of  injunctive  actions. 

Settlement  of  administrative  ftroceediiigs 
of  an  enforcement  nature. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Opinion. 


At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  addtsd,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  February  1, 1995. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  95-2810  Filed  2-1-95;  11:38  am] 
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UNITED  STATES  ENRICHMENT  CORPORATION 
BOARD  OF  DIRECTORS 

TIME  AND  DATE:  8:00  a.m.  Tuesday. 
February  7, 1995. 


PLACE:  USEC  Corporate  Headquarters, 
6903  Rockledge  Drive,  Bethesda, 
Maryland  20817. 

STATUS:  The  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 

•  Review  of  commercial  and  financial  issues 
of  the  Corporation 

•  Review  of  personnel  rules  and  practices 

•  Procedural  matters 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Barbara  Arnold,  301-564-3354. 

Dated:  January  31, 1995. 
William  H.  Timbers,  Jr., 

President  and  Chief  Executive  Officer. 
IFR  Doc.  95-2793  Filed  2-1-95;  11:17  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  308,  310,  318,  320,  325, 
326, 327,  and  381 

[Docket  No.  93-01 6P] 

RIN  0583-AB69 

Pathogen  Reduction;  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
Systems 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
requirements  applicable  to  all  FSIS- 
inspected  meat  and  poultry 
establishments  that  are  designed  to 
reduce  the  occurrence  and  numbers  of 
pathogenic  microorganisms  in  meat  and 
poultry  products  and  to  reduce  the 
incidence  of  foodbome  illness 
associated  with  the  consumption  of 
those  products.  The  proposals  would  (1) 
clarify  the  responsibility  of 
establishment  management  to  ensure 
compliance  with  sanitation 
requirements;  (2)  require  at  least  one 
antimicrobial  treatment  during  the 
slaughter  process  prior  to  chilling  of  the 
carcass;  (3)  establish  enforceable 
requirements  for  prompt  chilling  of 
carcasses  and  parts;  (4)  establish  interim 
targets  for  pathogen  reduction  and 
mandate  daily  microbial  testing  in 
slaughter  establishments  to  determine 
whether  targets  are  being  met  or 
remedial  measures  are  necessary;  and 
(5)  require  that  all  meat  and  poultry 
establishments  develop,  adopt,  and 
implement  a  system  of  preventive 
controls  designed  to  improve  the  safety 
of  their  products,  known  as  HACCP 
(Hazard  Analysis  and  Critical  Control 
Points).  FSIS  is  also  announcing  its 
intent  to  initiate  rulemaking  jointly  with 
the  Food  and  Drug  Administration 
(FDA)  to  establish  Federal  standards  for 
the  safe  handling  of  food  during 
transportation,  distribution,  and  storage 
of  the  products  prior  to  delivery  to  retail 
stores,  as  well  as  further  efforts  to 
encourage  adoption  and  enforcement  by 
States  of  consistent,  science-based 
standards  to  ensure  food  safety  at  the 
retail  level.  These  proposals  and 
initiatives  are  part  of  a  comprehensive 
strategy  to  improve  the  safety  of  meat 
and  poultry  products  when  they  are 
delivered  to  the  consumer. 

DATES:  Comments  must  be  received  on 
or  before  June  5. 1995. 

ADDRESSES:  Submit  written  comments 
in  triplicate  to  Diane  Moore.  Docket 


Clerk.  Room  3171  South  Building.  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250.  Oral  comments,  a^  permitted 
under  the  Poultry  Products  Inspection 
Act,  should  be  directed  to  the 
appropriate  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 
GENERAL:  Dr.  Judith  A.  Segal,  Director, 
Policy,  Evaluation,  and  Planning  Staff, 
(202)  720-7773;  (2)  SANITATION:  Dr. 
Isabel  Arrington,  Staff  Officer, 
Inspection  Management  Program, 
Inspection  Operations,  (202)  720-7905; 
(3)  ANTIMICROBIAL  TREATMENTS: 
Dr.  William  O.  James,  II,  Director, 
Slaughter  Inspection  Standards  and 
Procedures  Division,  Science  and 
Technology,  (202)  720-3219;  (4) 
TEMPERATURE  CONTROLS:  Carl  S. 
Custer,  Staff  Officer,  Processed  Products 
Inspection  Division,  Science  and 
Technology,  (202)  501-7321;  (5) 
MICROBL\L  TESTING:  Dr.  Richard  A. 
Carnevale,  Assistant  Deputy 
Administrator,  Scientific  Support, 
Science  and  Technology,  (202)  205- 
0675;  (6)  HACCP:  Dr.  Dorothy 
Stringfellow,  Director,  HACCP  Office, 
Science  and  Technology,  (202)  690- 
2087;  (7)  TRANSPORTATION  AND 
RETAIL:  Patrick  J.  Clerkin,  Director, 
Evaluation  and  Enforcement  Division, 
Compliance  Program,  Regulatory 
Programs,  (202)  254-2537,  Food  Safety 
and  Inspection  Service,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250. 
OBTAINING  COPIES  OF  THIS  DOCUMENT: 
Paper  or  diskette  copies  of  this 
document  may  be  ordered  from  the 
National  Technical  Information  Service 
(NTIS),  U.S.  Department  of  Commerce. 
5285  Port  Royal  Road.  Springfield,  VA 
22161.  Orders  must  reference  NTIS 
accession  number  PB95-166021  for  a 
paper  copy  and  PB95-502217  for  the 
diskette  version.  For  telephone  orders  or 
further  information  on  placing  an  order, 
call  NTIS  at  (703)  487-4650  for  regular 
service  or  (800)  533-NTIS  for  rush 
service.  To  access  this  document 
electronically  for  ordering  and 
downloading  via  FedWorld,  dial  (703) 
321-8020  with  a  modem  or  Telnet 
fedworld.gov.  For  technical  assistance 
to  access  FedWorld,  call  (703)  487- 
4608. 
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I.  Background 

Purpose  of  This  Document 

The  mission  of  the  Food  Safety  and 
Inspection  Service  (FSIS)  is  to  ensure 
that  meat  and  poultry  products  are  safe, 
wholesome,  and  accurately  labeled. 
Current  FSIS  regulatory  requirements 
and  inspection  procedures  contribute 
much  to  the  achievement  of  these  goals, 
but  there  is  a  critical  gap  in  the  FSIS 
program.  The  current  program  does  not 
directly  target  pathogenic 
microorganisms,  which  frequently 
contaminate  otherwise  wholesome 
carcasses.  It  also  does  not  make  meat 
and  poultry  establishments  legally 
responsible  for  taking  systematic, 
preventive  measures  to  reduce  or 
eliminate  the  presence  of  pathogenic 
microorganisms  in  meat  and  poultry 
products.  This  gap  in  the  FSIS  program 
has  important  public  health 
implications  because  a  significant 
portion  of  the  cases  of  foodbome  illness 
in  the  United  States  is  associated  with 
the  consumption  of  meat  and  poultry 
products  that  are  contaminated  with 
pathogenic  microorganisms. 

To  protect  public  nealth  and  reduce 
the  risk  of  foodbome  illness,  FSIS 
proposes  to  fill  the  gap  in  its  current 
system  by  requiring  new  measures  that 
will  target  and  reduce  the  presence  of 
pathogenic  microorganisms  in  meat  and 
poultry  products.  FSIS  is  also  beginning 
a  fundamental  shift  in  the  paradigm 
governing  its  inspection  program.  FSIS 


will  begin  to  build  the  principle  of 
prevention  into  its  inspection  program 
by  requiring  all  meat  and  poultry 
establishments  to  adopt  the  Hazard 
Analysis  and  Critical  Control  Point 
(HACCP)  approach  to  producing  safe 
meat  and  poultry  products.  FSIS  will 
also  take  steps  to  encourage  preventive 
measures  on  the  farm,  require 
preventive  controls  during 
transportation,  and  support  State-based 
HACCP  controls  at  retail. 

The  purpose  of  this  document  is  to 
initiate  the  rulemaking  required  to  bring 
about  these  changes  in  the  FSIS 
program.  This  document  will  also 
explain  these  changes  in  the  context  of 
a  broad  and  long-term  strategy  to 
improve  the  safety  of  meat  and  poultry 
products.  The  safety  of  any  food  produd 
can  be  affected— positively  or 
negatively— at  virtually  every  step  in  the 
process  of  producing  the  agricultural 
commodity  on  the  farm,  converting  the 
agricultural  commodity  into  a  food 
product  through  slaughter  and  other 
processing,  distributing  the  product  to 
the  consumer,  and  preparing  the 
product  for  consumption.  While  this 
document  focuses  on  changes  that  are 
needed  within  FSIS-inspected 
establishments,  these  changes  are  part  of 
a  broader  food  safety  strategy.  This 
strategy  addresses  each  step  in  the 
process  and  takes  a  long-term  approach 
to  building  a  comprehensive  food  safety 
system  that  works  effectively  to  protect 
consumers  by  preventing  food  safety 
problems. 

To  place  the  regulatory  program  in 
context,  this  document  will  first 
describe  the  origins  and  history  of  the 
FSIS  program,  the  problem  of  foodbome 
illness  in  the  United  States,  and  FSIS's 
food  isafety  objectives  and  proposed 
strategy  for  achieving  them. 

Origins  and  History  of  the  FSIS  Program 

The  following  historical  account 
briefly  describes  the  purposes  and 
operation  of  the  inspection  program 
from  its  late-nineteenth  century 
inception  through  the  current  efforts  to 
improve  the  program. 

1890-1945 

Federal  meat  inspection  legislation 
dates  fi-om  1890,  when  countries  in 
Europe  raised  questions  about  the  safety 
of  American  beef.  Congress  gave  the 
U.S.  Department  of  Agriculture  (USDA) 
responsibility  for  ensuring  that  exports 
would  meet  European  requirements 
and,  in  1891,  for  conducting  ante-  and 
postmortem  inspection  of  livestock 
slaughtered  for  meat  intended  for 
distribution  in  the  United  State». 

In  1906,  the  graphic  picture  of 
insanitary  conditions  in  meat-packing 


estaljlishments  described  in  Upton 
Sinclair's  novel  The  Jungle  outraged  the 
U.S.  public.  Congress  responded  by 
passing  the  Federal  Meat  Inspection  Act 
(FMIA),  one  of  the  first  Federal 
consumer  protection  measures.  It 
established  sanitary  standards  for 
slaughter  and  processing 
establishments,  and  mandated 
antemortem  inspection  of  animals 
(cattle,  hogs,  sheep,  and  goats)  and 
postmortem  inspection  of  every  carcass. 

It  also  required  the  continuous 
presence  of  Govemment  inspectors  in 
all  establishments  that  manufactured 
meat  products  for  commerce.  Because 
the  program  depended  heavily  on 
veterinary  skills,  it  was  implemented  by 
USDA's  Bureau  of  Animal  Industry 
which,  during  that  first  year,  oversaw 
the  inspection  of  nearly'so  million 
animals. 

The  companion  Food  and  Drug  Act  of 
1906  was  implemented  by  a  different 
section  of  USDA,  the  Bureau  of 
Chemistry.  It  covered  the  safety  of  all 
food  products  except  meat  and  poultry, 
but  it  did  not  require  continuous 
inspection.  The  Food  and  Drug 
Administration  (FDA),  which  now 
implements  the  law,  was  formed  in 
USDA  in  1930  and  transferred  to  the 
Public  Health  Service  in  1940.  Meat 
inspection,  which  primarily  focused  on 
carcass  inspection  by  veterinarians, 
remained  in  USDA. 

The  meat  inspection  program  that 
developed  early  in  this  century  used 
organoleptic  methods,  based  on  sight, 
touch,  and  smell.  The  major  public 
health  concerns  of  the  time  were  the 
potential  for  transmission  of  diseases 
from  sick  animals  to  humans  and  the 
lack  of  sanitary  conditions  for  animal 
slaughter  and  production  of  processed 
products.  The  purpose  of  carcass 
inspection  was  to  keep  meat  from 
diseased  animals  out  of  the  food  supply. 
Federal  inspectors  under  the 
supervision  of  veterinarians  checked 
every  live  animal  and  every  carcass  for 
signs  of  disease.  They  also  watched  for 
insanitary  practices  and  the  use  of 
dangerous  preservatives. 

In  addition  to  requiring  carcass-by- 
carcass  inspection  in  slaughter 
establishments,  the  1906  meat 
inspection  law  provided  for  continuous 
USDA  inspection  of  processing 
operations.  Processing,  which  for  the 
most  part  consisted  of  cutting  and 
boning  whole  carcasses  and  the 
production  of  sausages,  ham,  and  bacon, 
was  usually  done  in  or  near  the 
slaughterhouse.  Processing  was  viewed 
as  an  extension  of  slaughter  and  was 
conducted  by  the  same  FSIS  personnel. 
From  the  inception  of  the  Program, 
however,  the  Agency  recognized  that,  in 


processing  inspection,  the  inspector 
focused  on  the  operation  of  the  overall 
production  line,  not  on  each  production 
unit  (in  contrast  to  slaughter  inspection, 
where  inspectors  focused  on  each 
carcass). 

The  FMIA  covered  all  meat  and  meat 
products  in  interstate  commerce.  It  did 
not  cover  poultry.  At  that  time,  chickens 
and  turkeys  were  produced  mainly  on 
small  farms  for  personal  consumption  or 
sale  in  the  immediate  area.  They  were 
inspected  only  by  the  purchaser. 

194R-1975 

Developments  after  World  War  II  had 
a  major  impact  on  the  meat  and  poultry 
industry.  New  establishments  opened, 
beginning  a  surge  of  growth  that 
continued  through  the  1950's  and 
1960"s.  The  market  for  dressed,  ready- 
to-cook  pouhry  expanded  rapidly,  and 
both  the  meat  and  the  poultry  industries 
began  turning  out  many  new  kinds  of 
processed  products.  An  increasing 
proportion  of  the  total  meat  and  poultry 
supply  was  being  processed  into  hams, 
sausages,  soups,  frankfurters,  frozen 
dinners,  pizza,  and  so  forth.  Between 
1946  and  1976.  the  volume  of  such 
products  almost  quadrupled. 

New  technology,  new  ingredients,  and 
specialization  added  complexity  to  the 
once-simple  processing  industry.  Small 
establishments,  many  producing  solely 
for  intrastate  commerce,  began 
producing  new  products  outside  the 
slaughterhouse  environment.  Processing 
inspection  could  no  longer  be  managed 
as  an  e.xtension  of  slaughter  inspection. 

The  growth  of  the  processing  secior 
presented  the  inspection  program  with 
major  challenges.  First,  the  skills 
needed  by  the  Agency  called 
increasingly  on  the  disciplines  of  food 
technology  and  microbiology,  along 
with  those  of  veterinary  medicine.  The 
Agency  began  to  recruit  and  develop 
more  people  with  the  specialized  skills 
necessary  to  design  processing 
inspection  systems. 

Second,  more  inspectors  were  needed 
to  meet  the  industry's  growing 
production  and  geographic  expansion. 
A  system  of  "patrol"  inspection 
assignments,  with  one  inspector  visiting 
several  processing  establishments  daily, 
was  devised  to  fulfill  the  statutory 
requirement  for  continuous  inspection 
in  those  establishments. 

Third,  new  technologies  made  it 
difficult  for  consumers  to  check  levels 
of  fat,  water,  and  other  ingredients  used 
as  fillers,  increasing  the  risk  of 
economic  adulteration.  As  a  result, 
USDA  inspectors  were  increasingly 
called  on  to  protect  consumers  in  this 
technically  complex  area.  Controlling 
the  use  of  certain  vegetable  proteins  as 
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ingredients  in  meat  food  products,  for 
example,  became  important,  because 
vegetable  proteins  can  mask  the 
addition  of  water  to  a  product.  The 
development  of  equipment  to  salvage 
formerly  discarded  high-protein  tissue 
from  bones  and  fatty  tissue  made  time- 
temperature  requirements  necessary  to 
guard  against  the  growth  of  spoilage 
organisms.  Standards  had  to  be  set  for 
the  use  of  these  ingredients  and  the 
labeling  of  products  containing  them. 

Meanwhile,  better  animal  husbandry 
practices  had  improved  animal  health 
and  reduced  the  public  health  risk  from 
di.seased  carcasses.  The  Agency's 
extensive,  statutorily  mandated  carcass- 
by-carcass  inspection  continued, 
however,  with  the  important  objective 
of  eliminating  from  commerce  the 
unpalatable  signs  of  disease  (such  as 
tumors  and  lesions),  meat  from  animals 
with  diseases  that  could  pose  a  human 
health  risk  (such  as  salmonellosis  or 
cysticercosis),  fecal  contamination  of 
meat  and  poultry  carca.sses,  and  visible 
damage  (such  as  bruises).  Establishment 
sanitation  also  remained  an  important 
object  of  inspection  in  both  slc^ughter 
and  processing  facilities. 

The  Poultry  Products  Inspection  Act 
(PPIA)  of  1957  made  inspection 
mandatory  for  all  poultry  products 
intended  for  distribution  in  interstate 
commerce.  It  was  modeled  after  the 
Federal  Meat  Inspection  Act. 

The  potential  for  unseen  health 
hazards  in  the  food  supply  also  attracted 
increasing  regulatory  attention.  In  1962. 
Rachel  Carson's  Silent  Spring  raised 
public  awareness  of  the  possible 
harmful  effects  of  pesticides  and  other 
chemical  contaminants  in  food.  In  1967. 
the  Agency  established  the  National 
Residue  Program,  the  Federal 
Government's  principal  regulatory 
mechanism  for  determining  and 
controlling  the  presence  and  level  of 
those  chemicals  in  meat  and  poultry 
that  may  present  a  public  health 
concern. 

Because  of  the  increasing  volume  and 
complexity  of  food  production  and  the 
potential  for  various  forms  of 
adulteration  that  consumers  could  not. 
by  them.selves.  determine.  Congress 
enacted  new  legislation  during  this 
period  to  assure  the  safety  and 
wholesomeness  of  all  foods,  including 
meat  and  poultry  products.  The  1958 
Food  Additives  Amendment  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  provided  for  FDA  approval  of 
new  food  additives  and  their  conditions 
and  levels  of  use. 

The  Wholesome  Meat  Act  of  1967  and 
the  Wholesome  Poultry  Products  Act  of 
1908  amended  the  basic  laws  governing 
mandatory  meat  and  poultry  inspection 


to  assure  uniformity  in  the  regulatioif  of 
products  shipped  in  interstate, 
intrastate,  and  foreign  commerce.  The.se 
Acts  provide  the  statutory  basis  for  the 
current  meat  and  poultry  inspection 
system.  Both  Acts  gave  USDA  new 
regulatory  authority  over  allied 
industries,  including  renderers,  food 
brokers,  animal  food  manufacturers, 
freezer  storage  concerns,  transporters, 
retailers,  and  other  entities.  Both  Acts 
incorporated  adulteration  and 
misbranding  prohibitions  tied  to 
important  provisions  of  the  FFDCA 
relating  to  food  and  color  additives, 
animal  drugs,  and  pesticide  chemicals. 
Both  Acts  provided  stronger 
enforcement  tools  to  USDA,  including 
withdrawal  or  refusal  of  inspection 
services,  detention,  injunctions,  and 
investigations.  Both  Acts  extended 
Federal  standards  to  intrastate 
operations,  provided  for  Slate-Federal 
cooperative  inspection  programs,  and 
required  that  State  inspection  systems 
be  "at  least  equal  to"  the  Federal 
system. 

Also,  under  these  Acts,  meat  and 
poultry  products  from  foreign  countries 
that  are  sold  in  the  United  States  must 
have  been  inspected  under  systems  that 
are  equivalent  to  that  of  USDA. 

J970s-Present:  Increasing  Demand  for 
Inspection 

By  the  ig70s,  the  need  to  focus  on 
"invisible"  hazards  to  public  health  had 
raised  the  ratio  of  analytical  to 
organoleptic  activities,  and  the  ratio  of 
out-of-plant  to  in-plant  activities.  The 
bulk  of  the  Agency's  resources 
continued  to  be  allocated,  however,  to 
in-plant  activities  addressing  the  issues 
of  animal  disease  and  establishment 
sanitation.  During  the  1970s,  national 
budget  constraints  reduced  the  funds 
available  for  inspection  throughout  the 
United  States.  As  individual  States 
exercised  their  right  to  request  that  the 
Agency  take  over  their  inspection 
programs.  FSIS  had  either  to  eliminate 
some  inspection  activities  or  change  the 
way  they  were  performed,  to  provide 
the  additional  coverage. 

The  driving  force  behind  FSIS's 
program  changes  from  the  1970s  on  was 
the  need  to  keep  up  with  industry's 
expansion  and  its  productivity  gains, 
including  the  incorporation  of 
automation  in  the  slaughter  process  that 
increased  the  rate  at  which  carcas.ses 
could  move  through  the  slaughter 
faciUty  (typically  referred  to  as  "line 
speed").  Automation  has  had  a 
particularly  great  impact  on  poultry 
operations,  where  inspectors  have  had 
to  face  faster  and  faster  line  speeds, 
which  today  can  be  as  high  as  91  birds 
per  minute. 


The  industry  changed  in  many  ways 
during  this  period.  The  poultry  industry 
became,  to  a  large  extent,  vertically 
integrated.'Vith  large  companies 
controlling  each  step  of  the  process  from 
production  of  birds  to  slaughter, 
processing,  distribution,  and  marketing 
of  chicken  and  turkey  products  under 
brand  names.  The  beef  and  pork 
industries  grew,  but  generally  did  not 
become  vertically  integrated.  Beef  cattle 
and  swine  continued  to  be  produced  by 
a  large  number  of  independent  fanning 
businesses.  Consolidation  occurred  in 
slaughter  and  processing  operations, 
and  production  increased.  Increased 
production  meant  more  meat  and 
poultry  products  awaited  inspection  by 
FSIS  inspectors. 

The  Agency  strained  to  keep  pace 
with  an  industry  radically  different  in 
scale  and  scope  from  what  it  had  been 
in  1906.  In  September  1976.  the  Agency 
hired  the  management  consulting  firm 
of  Booz,  Allen  and  Hamilton.  Inc..  to 
perform  an  in-depth  study  to  find  less 
costly  ways  to  inspect  meat  and  poultry 
that  would  not  reduce  the  level  of 
consumer  protection.  The  study 
recommended,  among  other  things,  that 
FSIS: 

•  Use  quality  control  mechanisms  to 
shift  responsibilities  from  inspectors  to 
the  establishment,  giving  inspectors  a 
verification  responsibility. 

•  Establish  microbiological  criteria 
for  finished  products. 

•  Explore  substitution  of  air  chilling 
for  water  chilling  of  poultry  carcasses. 

•  Require  chlorination  of  chiller 
water  for  poultry. 

•  Expand  food  safety  education  for 
consumers  and  food  handlers. 

The  study  elicited  a  generally 
negative  response  from  consumer 
groups  and  some  members  of  FSIS's 
workforce,  who  interpreted  the 
recommended  role  changes  as  an 
abdication  of  Agency  responsibility. 
Anticipating  higher  costs  and 
concomitant  price  hikes,  industry  also 
objected  to  the  recommendations.  FSIS 
decided  to  pursue  only  some  of  the 
recommendations. 

One  that  it  did  pursue  in  processing 
establishments,  the  voluntary  Total 
Quality  Control  (TQC)  program,  was 
implemented  in  1980.  The  General 
Accounting  Office  (GAO)  had 
recommended  a  TQC-type  program  in 
December  1977,  to  afford  the  Agency 
fiexibility  to  tailor  inspection  frequency 
to  individual  estabUshments'  needs. 
This  program  applied  a  different  kind  of 
inspection  to  establishments  that  FSIS 
approved  for  a  self-monitored 
production  control  program  designed  to 
assure  that  processed  products  would 
meet  regulatory  requirements.  In  those 
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establishments,  the  inspector,  instead  of 
personally  generating  production 
process  information,  used  establishment 
production  records  on  the  production 
process,  supplemented  by  in-plant 
observations,  to  verify  that  product  was 
in  compliance.  In  many  establishments, 
TQC  reduced  the  time  needed  for 
inspection,  but  the  statutory  provision 
for  "continuous"  inspection  meant  that, 
even  under  TQC,  an  inspector  had  to 
visit  the  establishment  at  least  daily. 
In  1978.  the  Agency  issued  its  o\vn 
report,  "A  Strengthened  Meat  and 
Poultry  Inspection  Program."  Among 
other  things,  the  report  observed  that 
the  poultry  postmortem  system  had 
been  designed  before  both  the  vertical 
integration  of  the  poultry  industry  and 
the  increasing  attention  to  production 
control,  which  had  helped  producers 
overcome  major  animal  and  poultry 
health  problems.  With  the  introduction 
of  high-speed  production  lines,  the 
traditional  inspection  system  had 
become  "severely  stressed,"  with 
inspectors  "forced  to  work  at  speeds 
well  over  those  at  which  peak 
effectiveness  is  expected."  Scientific 
evidence  indicated  that  with  the 
improvement  in  animal  health,  little  of 
the  carcass  examination  performed  by 
inspectors  was  necessary  to  protect 
public  health.  However,  carcass-by- 
carcass  inspection  continued  to  address 
the  wholesomeness  and  quality  aspects 
of  meat  and  poultry  that  consumers 
demanded. 

Between  1980  end  1986,  the  Agency 
introduced  what  became  known  as 
streamlined  inspection  systems  (SIS)  in 
high-speed  poultry  slaughter  operations. 
These  systems  shifted  routine  tasks  that 
controlled  for  quality,  rather  than  .safety, 
from  inspectors  to  establishment 
employees.  Since  an  increasing  amount 
of  the  poultry  (and  meat)  supply  was 
being  p.-oduced  under  brand  names,  the 
Agency  believed  that  establishments 
would  be  motivated  to  protect  the 
reputation  of  their  products  by 
performing  systematic  quality  control 
for  visible,  unpalatable  defects.  Under 
streamlined  inspection,  establishment 
employees,  working  under  FSIS 
supervision,  would  perform  detection 
and  trimming  of  carcass  defects  that 
affect  the  "quality,"  but  not  the  "safety" 
of  the  product— functions  previously 
performed  by  FSIS  inspectors.  The  ' 
attempt  to  streamH*ie  carcass  inspection 
by  shifting  non-public  health  tasks  to 


the  industry  was  criticized  by  consumer 
groups  and  inspectors,  who  interpreted 
the  modernization  initiative  as  a  pretext 
for  deregulation. 

In  1986,  Congress  granted  the  Agency 
the  authority  to  vary  the  frequency  and 
intensity  of  inspection  in  processing 
establishments  on  the  basis  of  the  ri.sk 
presented  by  the  particular 
establishment  and  process.  Again, 
FSIS's  proposal  to  implement  this 
authority  was  interpreted  by  consumer 
groups  as  an  effort  to  reduce  inspection. 
They  opposed  it,  as  did  some  Agency 
employees.  Industry  members 
supported  the  concept  but  were 
skeptical  about  how  it  would  be 
implemented.  For  lack  of  support,  the 
Agency  withdrew  its  proposal,  and  the 
legislative  authority  for  it  expired  in 
1992. 

Each  of  the  foregoing  modernization 
initiatives  aroused  the  same  concerns: 
Increased  line  speeds  compromised  job 
performance:  new  procedures  had  not 
been  adequately  or  objectively  tested; 
and,  generally,  streamlined  slaughter 
inspection  policies  would  not  protect 
consumers.  While  SIS  for  poultry 
survived,  the  controversy  blocked 
FSIS's  attempt  to  extend  SIS  to  cattle.  A 
special  review  in  1990  by  the  National 
Academy  of  Sciences  (NAS)  pointed  out 
deficiencies  in  the  current  system's 
handling  of  microbiological  hazards  but 
concluded  that  a  SIS  for  cattle  would  be 
at  least  as  effective  as  traditional 
inspection.  However,  consumers  and 
the  Agency's  inspection  workforce 
equated  SIS  for  cattle  with 
deregulation— license  for  industry  to 
increase  line  speeds  at  the  expense  of 
public  health.  Congress  ordered  the 
Agency  to  stop  the  pilot  tests  then  in 
progress  in  five  cattle  operations. 

Today,  FSIS  inspectors  perform 
hundreds  of  tasks  during  sKiughter  and 
processing  operations.  Slaughter 
inspection  occurs  in  two  phases:  ante- 
and  postmortem.  During  anfemortem 
inspection,  the  inspectors  observe  all 
red  meat  animals  at  rest  and  in  motion, 
segregating  any  abnormal  animals  they 
detect  before  the  animals  enter  the 
slaughter  facility.  Based  on  further 
examination  by  a  Veterinar>'  Medical 
Officer  (VMO),  abnormal  animals  are 
either  condemned  or  allowed  to  enter 
the  slaughter  process  under  special 
handling. 

Because  the  large  number  of  chickens 
and  turkeys  FSIS  inspects  (more  than  fi 


billion  slaughtered  annually)  makes 
antemortem  bird-by-bird  inspection 
impracticable,  inspectors  or  VMO's 
conduct  the  antemortem  inspection  of 
poultry  on  a  fiock  or  lot  basis.  The 
poultry  are  observed  while  in  coops  or 
grouped  for  slaughter,  before  or  after 
they  are  removed  from  trucks.  Abnormal 
birds  are  condemned. 

Antemortem  inspection  can  detect 
some  diseases  (for  example,  rabies, 
listeriosis,  and  heavy  metal  toxicosis) 
through  distinct  clinical  signs  that 
cannot  be  detected  by  gross  postmortem 
inspection.  Additionally,  some  lypes  of 
microbial  diseases  that  can  seriously 
contaminate  the  slaughter  environment, 
such  as  abscesses  and  anthrax,  can  be 
detected  by  antemortem  inspection.  In 
those  cases,  the  affected  animals  are 
prevented  from  entering  the 
slaughterhou.se. 

During  the  postmortem  phase  of 
Federal  inspection,  the  viscera  and 
carcasses  of  all  animals  and  birds 
slaughtered  are  examined  by  an  FSIS 
inspector  on  the  processing  line.  (See 
Figures  1  and  2  for  illustrative 
schematics  of  beef  and  broiler  chicken 
slaughter.)  Many  of  the  bacteria 
implicated  in  cases  of  foodborne  illness 
live  in  the  intestinal  tracts  of  meat 
animals  and  poultry,  present  no 
evidence  of  ovtrt  pathologies  in  the 
animal,  and  can  be  shed  in  the  feces. 
For  this  reason,  line  inspectors  require 
physical  removal  of  visible  fecal  and 
ingesta  contamination  of  flesh. 

For  red  meat,  inspectors  examine  the 
heads,  viscera,  and  carcass  at  one  or 
more  postmortem  inspection  stations. 
For  poultry  the  viscera,  carcasses,  and, 
for  older  poultry,  heads  are  examined  at 
a  single  postmortem  inspection  station. 
To  detect  abnormalities  at  these 
stations,  the  red  meat  inspe<:tor 
performs  a  sequence  of  observations, 
palpations,  and  incisions  of  tissues;  the 
poultry  inspector,  a  sequence  of 
observations  and  palpations.  For  both 
red  meat  and  poultry,  visible 
contaminants  (such  as  feces),  damage, 
and  other  abnormalities  are  detected 
and  eliminated  to  ensure  only  meat  and 
poultry  that  appear  fit  for  human 
consumption  "pass"  inspection.  Only 
VMOs  and  VMO-supervised  inspi'cfors 
make  the  final  determination. 
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Figure  1.   Beef  Skughter 
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Figure  2.    Broiler  Chicken  Slaughter 


Live  Bird  Receiving 


Stunning/Killing 


Scalding/Picking 


Evisceration 


FSIS  Postmortem  Inspection 


Final  Washer 


Pre-chill  Reinspection 


ChUler 


BILLING  COOe  3410-OM-C 


Offline 

L  Reprocessing 

I  Salvage 


6780 


Federal  Register  /  Vol.  60,  No.  23  /  Friday.  February  3,  1995  /  Proposed  Rules 


The  prevention  of  ingests  and  fecal 
contamination  of  beef  and  poultry 
carcasses  in  slaughter  establishments  is 
a  focal  point  of  the  current  inspection 
system,  because  contamination  of  the 
flesh  with  feces  and  ingesta  is  a 
potential  cause  of  contamination  of 
meat  and  poultry  products  with  harmful 
bacterial  pathogens,  such  as  Salmonella, 
Campylobacter  and  E.  coli  0157:H7. 
Contamination  can  occur  as  a  result  of 
feces  entering  the  slaughter  facility  on 
the  external  surface  of  the  animal  and 
contaminating  the  carcass  during  the 
skinning  or  defeathering  process  or  as  a 
result  of  ingesta  or  feces  being  spilled 
from  the  intestinal  tract  during 
evisceration  or  other  steps  in  the 
process.  Meat  and  poultry  carcasses 
found  to  bear  fecal  contamination  must 
be  condemned  or,  if  possible,  reworked 
to  remove  the  contamination  in  an 
accepted  manner.  Removing  visible 
fecal  contamination  is  important,  but  it 
does  not  assure  the  absence  of  harmful 
bacteria  that  cannot  be  detected 
visually. 

The  law  requires  inspected  meat  and 
poultry  products  to  bear  an  official 
inspection  legend  (21  U.S.C.  601(n)(12), 
453(h)(12)}.  Specifically,  the  words 
"in.spected  and  passed"  must  appear  on 
meat  products  found  not  to  be 
adulterated  (21  U.$.C.  606,  607;  9  CFR 
312.2,  312.3);  "inspected  for 
wholesomeness  by  U.S.  Department  of 
Agriculture"  must  appear  on  poultry 
products  (9  CFR  381.96).  The  term 
"wholesome"  has  traditionally  been 
applied  to  meat  or  poultry  found  upon 
visual  inspection  to  be  free  of  disease, 
not  decomposed,  and  to  be  otherwise  fit 
for  human  consumption.  While 
"wholesome"  as  used  in  this  context  is 
not  intended  to  be  synonymous  with 
"safe,"  consumers  could  reasonably 
infer  a  connection  between 
"wholesomeness"  and  food  safety. 
Similarly  the  words  "inspected  and 
passed"  on  meat  products  could  be 
understood  by  consumers  as  a  statement 
about  safety,  despite  the  fact  that 
organoleptic  inspection  does  not 
address  invisible  hazards,  such  as 
pathogenic  microorganisms. 

This  problem  concerning  the  meaning 
of  the  inspection  legend  arises  in  part 
from  the  fact  that  the  requirement  to 
place  an  inspection  legend  on  every 
product  that  passes  inspection  was 
adopted  before  the  safety  concerns 
posed  by  pathogenic  microorganisms, 
drug  residues,  and  other  invisible 
hazards  came  to  the  fore.  Visual 
inspection  does  not  directly  address 
these  safety  issues  on  a  carcass-by- 
carcass  or  product-by-product  basis. 
Thus,  some  contend  that  the  inspection 
legends  serve  only  to  mislead 


contemporary  consumers  and  should  be 
discontinued.  FSIS  invites  public 
comment  on  this  issue. 

Of  the  129,831,110  meat-animal 
carcasses  inspected  during  Fiscal  Year 
1993,  384,543  (or  .3  percent)  were 
condemned  for  disease,  contamination, 
or  adulteration  during  ante-  or 
postmortem  inspection.  Of  the 
7,085.491,852  poultry  carcasses 
inspected  that  year,  63,926,693  (or  .9 
percent)  were  condemned.  Today,  more 
than  7,300  FSIS  inspectors  enforce  the 
inspection  laws  in  approximately  6,200 
meat  and  poultry  establishments. 
Inspection  activities  start  prior  to 
slaughter  and  continue  throughout 
processing,  handling,  and  packaging. 

FSIS  ensures  compliance  with 
inspection  laws  and  regulations  outside 
inspected  establishments  through 
control  and  condemnation  of 
misbranded  or  adulterated  products. 
Specifically,  during  FY  1993,  FSIS 
detained  suspect  products  796  times 
(involving  13,081,409  pounds  of 
product)  and  monitored  product  recalls 
36  times  (involving  5,726,378  pounds  of 
product).  During  the  same  period, 
145,526  meat  and  poultry  product  labels 
were  reviewed;  10,154  were  not 
approved.  Other  measures  FSIS  uses  to 
enforce  the  regulations  include 
withholding  inspection  pending 
correction  of  serious  problems, 
controlling  product  distribution, 
working  with  companies  to  recall 
violative  products,  and  seeking  court- 
ordered  product  seizures  when 
necessary. 

The  Performance-Based  Inspection 
System  (PBIS)  is  a  modernization 
initiative  implemented  in  processing 
establishments  during  1989.  PBIS  is  a 
structured,  automated  information 
system  that  helps  the  Agency  document 
findings  resulting  from  inspector  tasks; 
record  deficiencies  found  and  actions 
taken;  and  discuss  deficient  findings 
and  corrective  actions  with 
establishment  management.  PBIS  is 
intended  to  make  processing  inspection 
more  uniform  nationwide  and  provides 
FSIS  with  its  first  easily  accessible 
database  on  establishment  performance. 
It  enables  the  Agency  to  capture,  store, 
and  sort  the  vast  quantities  of 
information  generated  by  the  13  million 
inspection  tasks  performed  in 
processing  establishments  each  year. 
These  data  allow  the  Agency  to  examine 
the  long-term  operation  of  a  particular 
establishment  or  the  performance  of  a 
particular  control  point  nationwide. 
Decisions  on  inspection  intensity  are 
based  on  these  data,  although  the 
frequency  is  never  less  than  one  visit 
per  day. 


FSIS  expects  to  implement  PBIS  in 
slaughter  operations  during  FY  1996. 

Foodborne  Illness  in  the  United  States 

The  safety  of  the  meat  and  poultry 
supply  has  been  widely  discussed 
during  the  past  few  years.  Although 
food  safety  can  be  affected  by  multiple 
factors,  including  animal  drug  and 
pesticide  residues  and  unintentional 
environmental  contaminants,  the 
following  discussion  focuses  on 
pathogenic  microorganisms  that  are 
associated  with  foodborne  illness, 
including  the  illness  and  preventable 
deaths  associated  with  meat  and  poultry 
consumption.  Pathogenic 
microorganisms  are  widely  recognized 
by  scientists  to  be  the  most  significant 
causes  of  foodborne  illness. 

Foodborne  illness  can  .strike 
individuals  of  all  ages,  sexes, 
nationalities,  and  socioeconomic  levels. 
The  most  common  types  of  foodborne 
illness  associated  with  pathogenic 
microorganisms  typically  appear  as 
acute  gastroenteritis  with  sudden  onset 
of  vomiting  or  diarrhea,  or  both,  with 
accompanying  abdominal  pain. 
However,  the  exact  combination  of 
symptoms  may  vary  widely,  depending 
on  the  type  of  microorganism  and  the 
immune  status  of  the  person  infected. 
For  example,  certain  types  of  bacteria 
often  cause  bloody  diarrhea,  including 
£".  co/;' 0157:H7  and,  in  a  smaller 
percentage  of  cases,  Campylobacter 
jejuni.  E.  coli  0157:H7  produces  a  strong 
toxin  ("shiga-like"  toxin)  which  can 
lead  to  blood  clotting  abnormalities  and 
kidney  failure  (hemolytic  uremic 
syndrome)  and  can  cause  death, 
especially  in  young  children  and  the 
elderly.  Even  if  recovery  from  the  acute 
illness  is  complete,  15-30  percent  of 
persons  with  hemolytic  uremic 
syndrome  will  have  evidence  of  chronic 
kidney  disease.  While  Salmonella 
ordinarily  causes  transitory  and  non- 
life-threatening  acute  gastroenteritis, 
Salmonella  can  get  into  the  bloodstream 
of  some  infected  patients,  particularly 
patients  who  are  very  young,  very  old, 
or  immunosuppressed  (such  as  persons 
with  AIDS);  these  bloodstream 
infections  can  have  serious 
complications,  including  death. 
Infections  caused  by  Salmonella  may 
also  trigger  autoimmune  phenomena, 
such  as  reactive  arthritis,  which  may 
result  in  long-term  disability. 

While  there  is  general  consensus  that 
foodborne  illness  is  a  major  cause  of 
morbidity  and  mortality  in  this  country, 
estimates  of  the  incidence  of  foodborne 
illness  vary  widely.  The  Centers  for 
Disease  Control  and  Preventio;^(CDC) 
maintains  a  national  foodborne  disease 
surveillance  system,  but  the  data  in  this 
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system  are  recognized  not  to  provide  an 
accurate  estimate  of  foodborne  disease 
incidence.  With  the  exception  of  a  few 
pathogens,  the  data  deal  only  with 
outbreaks  (two  or  more  ca.ses  of  illness 
linked  to  a  common  source);  are  ba.sed 
on  voluntary  itaporting  by  State  health 
departments;  ^nd  are  dependent  almost 
entirely  on  pajisive  sur\'eillance  (that  is. 
cases  and  outbreaks  voluntarily  reported 
to  local  health  authorities). 

A  somewhat  better  picture  of  disease 
incidence  can  ibe  obtained  through 
national  laborilory-based  reportFng 
•systems.  The  liiodel  for  this  is  llie  CDC 
system  for  repwting  of  salmonellosis. 
Again,  however,  data  are  in  most 
instances  pass  vely  collected,  and  are 
dependent  on  physicians  submitting 
cultures;  if  a  p  i^iunt  does  not  see  a 


Pattic  c  en 


Bacteria: 

Campylobac 


doctor,  or  the  doctor  does  not  collect  a 
stool  culture,  the  case  does  not  enter  the 
reporting  system.  Further,  of  the  major 
foodborne  pathogens,  laboratory-based 
surveillance  is  available  only  for 
Salmonella.  Recognizing  these 
deficiencies,  a  number  of  groups  have 
attempted  to  estimate  actual  rates  of 
disease  occurrence,  drawing  both  from 
CDC  databases  (with  their  inherent 
limitations,  discus.sed  above)  and 
extrapolating  from  population-based 
studies  in  specific  geographic  areas. 
'Best  estimates"  of  the  incidence  of 
specific  diseases,  and  the  percentage  of 
these  diseases  thought  to  be  foodborne. 
are  provided  in  Table  1,  below  (together 
with  the  source  of  these  estimates). 
These  estimates  are  in  basic  agreement 


with  compilations  put  together  by 
expert  committees  of  the  National 
Academy  of  Sciences  and,  most 
recently,  by  the  Council  for  Agricultural 
Science  and  Technology. 

Taken  together,  these  data  suggest  that 
foodborne  pathogens  account  for  up  to 
7  million  cases  of  foodborne  illness  each 
year,  and  up  to  7.000  deaths.  Of  these, 
nearly  5  million  cases  of  illness  and 
more  than  4.000  deaths  may  be 
associated  annually  with  meat  and 
poultry  products  contaminated  with 
pathogenic  microorganisms.  Even  these 
estimates  may  be  low:  at  least  one 
investigator  has  suggested  that  tola! 
cases  of  foodborne  illness  may  reach  33 
million  ca.ses  a  \  ear.  with  up  to  9,000 
deaths. 


Tablet  .-SOURCES  of  Data  for  Selected  Foodborne  Pathogens.  1993 


er  jejuni  or  coli 


Clostrtdium  pertringens 
Escherichia  coli  0157.H7 
Listeria  monficytogenes 
Salmonella 


Staphylococcus  aureus 
Parasite. 

Toxoplasma  gondii  


Total  cases  (i) 


2,500.000 

10,000 

10,000-20,000 

1.795-1,860 

800,000-4,000.000 

8,900,000 

4.111 


Total  deatlis 


200-730 

100 

200-500 

445-510 

600-4,000 

7.120 

82 


Source  (s)  for  case  and 
death  estimates 


rauxe  

Bennett  eta!  

AGA  Conference  

Rooens  and  Pinner  

Heimick  ef  al./Bennett  et  al 


Bennett  et  ai 
Rotjerts  et  al 


Percent 
foodtxjme 

{%) 


55-70 

100 

80 

85-95 

87-96 

17 

50 


Source 


Tauxe  el  al. 

Bennett  et  al 

AGA  Conl./CDC  comm. 

Schuchat. 

Bennett  et  al./Tauxe  & 

Blake. 
Bennett  ef  al. 

Roberts  et  al. 


Sources;  !  

SS"j^vtTnrS.  M^F^Sers^T^^^^         ^^J^T^Tj  ^..-''P^^^  ^7  Washington,  DC.  July  11-13.  1994. 

;^^e;;?^!^s^^s  !S^^  ^s^h^Ec^i^^-  -■ 

1 1:  419-423.  t-onomic  Losses  Caused  by  Foodbome  Parasitic  Diseases."  Parasitology  Today  vol  10  no 

^Schuch^a^Ann«.  CDC.  persona.  commun.atK>n  v.th  T.  Roberts  at  the  FDA  Science  Forum  on  Regulatory  Sciences.  Washington  DC  Sepiem^ 

arK/SaSK'Wee^;;,^SJ?v'oT3^;^no'ir2:rage  ^  •Car.py.obacter  Isolates  m  the  United  States.  l982-,085."  Mort>.ai,y 
I^_^^'  2-MED.CAL  COSTS  AND  PRODUCTIVITY  LOSSES  ESTIMATED  FOR  SELECTED  HUWAN  PATHOGENS,  1993 


Pathog  3 1 


Bacteria: 

Campylobacti 
coll 


jejuni  or 


Foodtxirne  illness 


Cases  {«) 


Clostridium  pertrlngens" 
Escherichia  coli  0157:H7 
Listeria  monocytogenes  .. 
Salmonella  ...i 


Staphylococcus  aureus" 
Subtotal  .. 


1 .375.000- 

1.750.000 

10,000 

8,000-16,000 

1,526-1,767 

696,000- 

3,840,000 

1,513.000 


Deaths  (r) 


3,603,526- 
7.130.767 


110-511 

100 

160-400 

378-485 

696-3,840 


Focdtxjrne* 
costs  (bil  S) 


Per- 
cent 
from 
meat/ 
poultry 
(%) 


1.210 


2.654-€.546 


06-1.0 

0.1 
0.2-0.6 
0.2-0.3 
0.6-3.5 

1.2 


2.9-6.7 


75 

50 

75 

50 

50-75 

50 


Meat/pouttry  related 


Cases  (s) 


Deaths  («) 


N/A 


1.031.250- 

1.312.500 

5,000 

6.00O- 12.000 

763-884 

348,000- 

2,880,000 

756,500 


83-333 

50 
120-300 

189-243 
348-2.610 

605 


Total 
costs* 
meat/ 
poultry 
Ibil  S) 


2.147,513- 
4.966.884 


05-08 

CI 
0.2-0.5 
0.1-0.2 
0.3-2.6 

06 


1.395-4.191  1  a-4.8 
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Table  2.— Medical  Costs  and  Productivity  Losses  Estimated  for  Selected  Human  Pathogens,  1993— 

Continued 


Foodborne  Illness 

Foodaorne* 
costs  (btl  S) 

Per- 
cent 
from 
meat/ 
poultry 
(%) 

Meat/poultry  related 

Total 

Pathogen 

Cases  (») 

Deaths  (#) 

Cases  (») 

Deaths  (») 

costs* 
meat/ 
poultry 
(btl  S) 

Parasite: 

Toxoplasma  gondii  

3,056 

41 

2.7 

100 

2,056 

41 

2.7 

Total  

3.606,582- 
7,133,823 

2,695-6,587 

5.6-9.4 

N/A 

2,149.569- 
4,968,940 

1 ,436-4,232 

4.5-7.5 

The  costs  of  the  foodbome  illnesses  (see 
Table  2,  above)  are  borne  by  those  who 
become  ill  and  their  families, 
coworkers,  and  employers,  as  well  as 
the  food  industries,  and  taxpayers.  Costs 
to  stricken  individuals  include  medical 
bills,  time  lost  from  work,  pain  and 
inconvenience.  Food  industry  costs 
include  possible  product  recalls, 
establishment  closings  and  cleanup,  and 
higher  premiums  for  product  liability 
insurance.  Perhaps  most  costly  in  the 
long  term  is  loss  of  product  reputation 
and  reduced  demand  when  an  outbreak 
is  traced  back  and  publicized.  These 
and  other  "defensive"  industry  costs  of 
foodbome  disease  run  in  the  millions  of 
dollars  annually  and  are.  for  the  most 
part,  entirely  avoidable.  Taxpayer  costs 
include  medical  treatment  for  those  who 
cannot  afford  it  and  higher  health 
insurance  premiums. 

Other  taxpayer  costs  include  public 
health-sector  expenses  to  operate  a 
disease  surveillance  system  and  to 
investigate  and  eliminate  disease 
outbreaks.  Approximately  $300  million 
is  spent  on  microbial  foodborne  disease 
annually  by  the  Federal  public  health- 
sector.  Federal  costs  average  about 
$200,000  per  foodbome  illness 
outbreak. 

The  Department's  Economic  Research 
Service  and  CDC  estimate  the  cost  of  all 
foodborne  illness  in  1993  to  have  been 
between  $5.6  and  $9.4  billion.  Meat  and 
poultry  products  were  associated  with 
approximately  $4.5-$7.5  billion;  the 
remaining  $1.1  to  $1.9  billion  was 
associated  with  non-meat  and  poultry 
sources.  Table  2  summarizes  data  on  a 
pathogen-by-pathogen  basis. 

Foods  contaminated  with  pathogenic 
microorganisms  can  lead  to  infection 
and  illness  in  two  major  ways.  The  first 
is  by  direct  consumption  of  the 
contaminated  food  under  conditions 
that  allow  the  survival  of  the  pathogen 
or  its  toxin,  such  as  when  a  meat  or 
poultry  product  is  consumed  raw  or 
undercooked,  or  products  precooked 
during  processing  are  recontaminated 
and  consumed  directly.  The  second  is 


through  cross-contamination  in  the 
kitchen  or  other  food-handling  areas,  for 
example,  when  raw  chicken  or  beef  with 
a  So/n7oney/o-contaminated  exterior 
contaminates  a  person's  hands,  a  cutting 
board,  countertop,  or  kitchen  utensil, 
which  then  comes  into  contact  with 
cooked  product  or  foods  consumed  raw, 
such  as  salad.  For  some  pathogens,  such 
as  Salmonella,  it  is  likely  that  more 
cases  of  illness  result  from  cross- 
contamination  than  from  direct 
consumption  of  undercooked  product. 

Microbiological  surveys  of  meat  and 
poultry  products  have  been  conducted 
by  FSIS  over  several  decades.  In  cooked, 
ready-to-eat  products,  the  frequency  of 
pathogenic  microorganisms  has  been 
relatively  low.  In  regulatory  testing 
programs  of  domestically  produced, 
cooked,  ready-to-eat  meat  and  poultry 
products,  for  example.  Salmonella  has 
generally  been  found  to  be  present  in 
only  about  0.1  percent  of  the  samples 
tested  and  Listeria  monocytogenes  in 
about  1.5-3  percent  of  samples  tested. 

The  frequency  of  pathogenic 
microorganisms  in  raw,  ready-to-cook 
products  has  been  greater.  For  example, 
FSIS  has  conducted  surveys  on  the 
prevalence  of  Salmonella  in  various  raw 
products,  including  broiler  chickens, 
beginning  as  early  as  1967.  In  these 
surveys.  Salmonellae  were  isolated  from 
28.6  percent  of  597  samples  in  1967; 
from  36.9  percent  of  601  samples  in 
1979;  from  35.2  percent  of  1S93  samples 
in  the  1982-1984  study:  and  from 
approximately  25  percent  of  the  samples 
in  the  1990-1992  study.  FSIS  studies  on 
fresh  pork  sausage  involved  retail-size 
samples.  Salmonellae  were  isolated 
from  28.6  percent  of  566  samples  in 
1969,  and  from  12.4  percent  of  603 
samples  in  1979.  A  benchmark  study  on 
raw  beef  was  initiated  in  January  1987 
and  completed  in  March  1990.  The 
prevalence  of  Salmonella  in  25  gram 
portions  was  found  to  be  1.6  percent, 
the  prevalence  of  Listeria 
monocytogenes  was  7.1  percent  and  the 
prevalence  of  E.  coli  0157.H7  was  0.1 
percent. 


In  1992,  FSIS  began  a  series  of 
Nationwide  Microbiological  Baseline 
Data  Collection  Programs  designed  to 
provide  a  microbiological  profile  of 
various  classes  of  inspected  product. 
The  first,  on  steer  and  heifer  carcas.ses, 
was  reported  in  January  1994. 
Clostridium  perfringens  was  recovered 
from  2.6  percent  of  2,079  carcasses; 
Staphylococcus  aureus  from  4.2  percent 
of  2,089  carcasses,  Campylobacter 
jejuni/coli  from  4.0  percent  of  2.064 
carcasses;  E.  coli  0157:H7  from  0.2 
percent  of  2,081  carcasses;  and 
Salmonella  from  1.0  percent  of  2.089 
carcasses. 

The  ongoing  outbreaks  of 
salmonellosis,  attributed  to 
consumption  of  contaminated  meat, 
pouhry  and  other  food  products,  and 
the  recent  outbreaks  of  illness  caused  by 
E.  ro//0157:H7  in  undercooked  ground 
beef,  illustrate  how  serious  the  public 
health  threat  can  be,  even  when  the 
incidence  of  contamination  of  carcasses 
is  relatively  low. 

For  example,  on  January  13,  1993.  a 
physician  in  Washington  State  reported 
to  the  Washington  State  Department  of 
Health  a  cluster  of  children  with 
Hemolytic  Uremic  Syndrome,  a  serious 
condition  that  is  the  major  cause  of 
acute  kidney  failure  in  children.  Also 
reported  was  an  increase  in  emergency 
room  visits  for  bloody  diarrhea.  This 
outbreak  was  reported  to  CDC. 

Cultures  taken  from  symptomatic 
patients  indicated  that  E.  coli  0157:H7 
was  the  causative  organism.  During 
January  16-17  an  epidemiological  case-" 
control  study  conducted  by  Washington 
State  and  CDC  strongly  suggested  the 
consumption  of  hamburgers  at  a  chain 
of  fast  food  restaurants  as  the  source  of 
the  infection.  The  investigation  revealed 
that  the  hamburger  patties  were  cooked 
by  the  restaurants  to  a  temperature 
below  the  Washington  State  standard  of 
155°F,  and  in  some  instances  below  the 
140°F  then  recommended  by  FDA. 

By  February  4,  350  people  in 
Washington  State  had  contracted 
illnesses  of  the  kind  associated  with  E. 
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coli  157:H7  and,  of  these  cases,  230 
were  culture-confirmed.  In  addition,  12 
people  had  become  ill  in  Idaho  and  30 
in  Nevada.  It  was  also  learned  that 
illness  had  occurred  among  34  persons 
in  San  Diego.  California,  in  December 
and  Jcnuary.  The  outbreaks  in  each  of 
the.^e  Slates  all  had  in  common  the 
connimption  of  hamburger  at  the  same 
chain  of  fast  food  restaurants.  The 
greater  proportion  of  these  cases  were 
primary  infections,  that  is,  the  persons 
affected  became  ill  directly  from  eating 
contaminated  hamburgers.  The  other 
ca.ses  were  secondary  infections— the 
affected  persons  contracted  their 
illnesses  through  contact  with  a  person 
who  was  infected  with  the  pathogen. 

Eventually,  four  people  clied  and 
more  than  500  other  persons  became  ill 
during  the  course  of  the  epidemic. 

An  important  aspect  of  the 
Department's  review  of  this  experience 
was  the  finding  that  the  winter  1992-93 
outbreak  was  not  caused  by  a  failure  in 
the  operation  of  the  inspection  system 
as  currently  designed.  Rather,  it 
stemmed  in  part  from  an  inspection 
system  that  does  not  directly  require  the 
reduction,  minimization,  or  elimination, 
if  possible,  of  pathogenic 
microorganisms  in  raw  product  leaving 
inspected  establishments.  The  specific 
pathogen  in  this  example  was  highly 
virulent,  meaning  that  a  very  low  dose 
was  sufficient  to  cause  illness.  During 
the  beef-grinding  process,  harmful 
bacteria  can  easily  be  spread  throughout 
a  large  volume  of  product.  When  such 
product  becomes  widely  distributed  and 
is  cooked  inadequately  to  kill  any 
pathogens  that  might  be  present, 
preventable  deaths  may  result. 

The  Relationship  Between  Foodborne 
Illness  and  Consumer  Knowledge  and 
Behavior 

The  National  Academy  of  Sciences' 
Cattle  Inspection:  Committee  on 
Evaluation  ofUSDA  Streamlined 
Inspection  System  for  Cattle  (SIS-C) 
(1990)  reiterated  the  theme  of  numerous 
other  studies, '"  •  *  the  public  expects 
the  government  to  ensure  zero  risk  of 
meat-borne  disease  through  inspection. 
The  INASJ  committee  heard  little 
evidence  that  the  public  is  aware  thai 
some  bacterial  contamination  of  raw 
meat  is  inevitable  and  no  mention  of  the 
crucial  role  of  food  handling, 
preparation,  and  serving  methods  in 
limiting  foodbome  di.seases."  The 
disturbing  but  real  fact  that  consumers 
fail  to  make  a  connection  between  their 
food  handling  behavior  and  safe  food 
recurs  throughout  the  literature  on  the 
subject. 

Behavioral  research  shows  that  food 
habits  are  the  most  difficult  of  all  forms 


of  human  behavior  to  change.  This 
finding  is  supported  by  research  of 
consumer  knowledge  and  practices, 
which  indicates  that  a  large  portion  of 
the  U.S.  population  lacks  basic  food 
safety  information  and  skills  and 
engages  in  food  handling  and 
preparation  practices  that 
epidemiological  studies  have  linked 
with  a  significant  number  of  foodbome 
illness  outbreaks.  Moreover,  little 
correlation  exists  between  consumers' 
food  safety  knowledge  and  their  food 
handling  and  preparation  practices. 
Even  people  who  characterize 
themselves  as  "knowledgeable"  do  not 
necessarily  follow  good  food  safety 
procedures. 

These  findings  about  consumer 
behavior  related  to  safe  food  handling 
and  preparation  support  the  need  for  a 
comprehensive  pathogen  reduction 
effort.  Food  safety  can  best  be  assured 
only  if  each  participant  in  the  food 
system— from  the  producer  all  the  way 
through  to  the  consumer— understands, 
accepts,  and  acts  on  his  or  her 
responsibility  for  food  safety.  While 
FSIS  will  pursue  and  support  all 
possible  means  of  consumer  education 
and  outreach,  the  Agency  realizes  that 
consumer  education  alone  will  not 
control  pathogen-related  foodborne 
illness.  This  is  truer  today  than  ever 
before,  as  more  people  in  our  society  are 
assuming  responsibility  for  food 
handling  and  preparation  in  the  home 
and  elsewhere,  without  experience  in 
food  preparation  and  knowledge  of  safe 
food  handling  and  storage  methods. 
These  people  include: 

•  Food  sen-ice  workers,  many  of 
whom  are  high-turnover,  part-time,  or 
teenaged  workers  who  receive 
inadequate  training: 

•  Men  and  women  in  the  workplace, 
who  have  minimal  time  for  food 
preparation  and  often  little  experience 
or  interest  in  food  preparation: 

•  Children,  who  are  increasingly 
expected  to  shop  for  and  prepare  their 
own  meals: 

•  Immigrants,  who  might  not  be  able 
to  read  food  handling  instructions,  or 
whose  cultural  practices  include  eating 
raw  or  rare  meat  and  poultry  products. 

Vulnerable  sectors  of  the  population, 
more  severely  affected  by  foodborne 
illness,  are  also  increasing  in  size: 

•  Immunocompromised  persons  (i.e.. 
persons  with  diabetes,  cancer,  chronic 
intestinal  diseases,  organ  transplants 
and  AIDS): 

•  Persons  65  years  and  older — a 
growing  proportion  of  the  population- 
who.  due  to  the  normal  decline  in 
immune  response.-are  at  increased  risk. 

In  1993,  to  increase  awareness  about 
pathogens,  FSIS  promulgated  a 


regulation  requiring  safe  handling  labels 
on  most  raw  meat  and  poultry  products 
The  Agency's  Meat  and  Poultry  Hotline 
provides  consumers  with  immediate 
responses  to  questions  about  meat  and 
poultry  handling  and  safety.  These  steps 
and  other  education  activities  are 
important  but  they  are  not  a  substitute 
for  building  into  the  meat  and  poultry 
production  and  regulatory  system 
measures  to  reduce  to  the  maximum 
extent  possible  the  presence  of 
pathogenic  microorganisms  in  meat  and 
poultry  products  purchasedby  U.S. 
consumers. 

External  Studies  and  Recommendations 
for  Change 

During  the  past  decade,  the  National 
Academy  of  Sciences  (NAS).  the 
General  Accounting  Office  (GAO).  the 
National  Advisory  Committee  on 
Microbiological  Criteria  for  Food 
(NACMCF),  and  consumer  groups  have 
evaluated  and  called  for  change  in  the 
current  inspection  system. 

In  1983,  FSIS  asked  NAS  to  evaluate 
the  scientific  basis  of  its  inspection 
system  and  recommend  a  modernization 
agenda.  The  resulting  report.  Meat  and 
Poultry  Inspection:  The  Scientific  Basis 
of  the  Nation's  Program,  was  issued  in 
1985.  This  was  the  first  comprehensive 
evaluation  of  the  scientific  basis  for  the 
Federarl  meat  and  poultry  inspection 
sy.stem.  The  report  provided  a  blueprint 
for  change,  recommending  that  FSIS 
focus  on  pathogenic  organisms  and 
require  that  all  official  establishments 
operate  under  a  Hazard  Analvsis  and 
Critical  Control  Point  (HACC'P)  sv.stem 
to  control  pathogens  and  other  safety 
hazards.  This  report  "encourages  FSIS 
to  move  as  vigorously  as  possible  in  the 
application  of  the  HACCP  concept  to 
each  and  every  step  in  establishment 
operations,  in  all  types  of  enterprises 
involved  in  the  production,  pn,..  essing, 
and  storage  of  meat  and  poultry 
products." 

Two  later  NAS  studies  reinfon  ed 
these  recommendations,  urging  the 
Agency  to  focus  on  public  health  goals- 

•  Poultry  Inspection:  The  Basis  for  a 
Risk  A  ssessment  Approach  ( 1 98  7 ) 
concluded  that  a  ri.sk-assessmenf 
approach  is  needed  to  evaluate  health 
hazards  as.sociated  with  poultry.  Critical 
control  points  at  which  known 
pathogenic  microorganisms  may  be 
introduced  into  the  poultry  production 
system  should  be  identified  and 
monitored,  preferably  as  part  of  a 
HACCP  program. 

•  The  most  recent  NAS  report,  Cnllle 
Inspection:  Committee  on  Evaluation  of 
USDA  Streamlined  Inspection  Svstem 
for  Cattle  (SIS-Cl  (1990)  stated  that 
traditional  meat  inspection,  relying  on 
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organoleptic  examinations,  is  not  fully 
effective  in  protecting  the  public  from 
foodbome  health  hazards.  FSIS  was 
urged  to  move  to  a  risk-based  inspection 
system  targeted  at  significant  public 
health  risks,  especially  those  associated 
with  pathogenic  microorganisms. 

The  GAO  has  also  been  advocating 
improvements  in  the  present  inspection 
system  in  reports  and  Congressional 
testimony.  In  numerous  reports  (see  list 
below),  GAO  endorses  HACCP  as  a 
scientific,  risk-based  system  to  better 
protect  the  public  from  foodbome 
illness.  This  sentiment  is  most  clearly 
expressed  in  the  1994  Food  Safety:  Risk- 
Based  Inspections  and  Microbial 
Monitoring  Needed  for  Meat  and 
Poultry,  which  states: 

A  HACCP  system  is  generally  considered 
the  best  approach  currently  available  to 
ensure  safe  foods  because  it  focuses  on 
preventing  contamination  rather  than 
detecting  contamination  once  it  has 
occurred. •  *  *  To  better  protect  the  public 
from  foodbome  illnesses,  we  believe  FSIS 
must  now  move  to  a  scientific,  risk-based 
inspection  system.  Such  a  system  would 
allow  FSIS  to  target  its  resources  towards  the 
higher  risk  meat  and  poultry  products  and 
establishments  by  increasing  inspection  of 
such  products  and  establishments, 
developing  methods  or  tools  that  would  help 
inspectors  detect  microbial  contamination, 
increasing  product  testing,  and  helping 
establishments  develop  and  operate 
microbial  testing  programs. 

This  report  further  recommends  that 
Congress  "revise  the  meat  and  poultry 
acts  to  provide  FSIS  with  the  flexibility 
and  discretion  to  target  its  inspection 
resources  to  the  most  serious  food  safety 
risks." 

These  basic  recommendations  are 
echoed  in  the  five  GAO  reports 
de.scribing  the  current  inspection  system 
and  recommending  changes  to  improve 
its  effet.siveness,  listed  below: 

"Meat  Safety:  Inspection  System's  Ability 
to  Detect  Harmful  Bacteria  Remains  Limited" 
(1094); 

"Food  Safety:  A  Unified,  Risk-Based 
System  Needed  to  Enhance  Food  Safety" 
(1993): 

"Food  Safety:  Building  a  Scientific  Risk- 
Based  Meat  and  Poultrv  Inspection  System" 
(1993): 

"Food  Safety:  Inspection  of  Domestic  and 
Imported  Meat  Should  be  Risk-Based" 
(1993): 

"Food  Safety  and  Quality:  Uniform.  Risk- 
Based  Inspection  System  Needed  to  Ensure 
Safe  Food  Supply"  (1992). 

A  third  major  proponent  of  HACCP  is 
the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods 
(NACMCF),  which  was  established  in 
1988  by  the  Secretary  of  Agriculture  to 
advise  and  provide  recommendations  to 
the  Secretaries  of  Agriculture  and  of 


Health  and  Human  Services  on 
developing  microbiological  criteria  to 
assess  food  safety  and  wholesomeness. 
Since  1989,  NACMCF  has  prepared  a 
series  of  reports  on  the  development 
and  implementation  of  HACCP.  As  one 
of  its  first  tasks,  the  Committee 
developed  "HACCP  Principles  for  Food 
Production"  in  November  1989.  In  this 
report  the  Committee  endorsed  the 
HACCP  system  as  a  rational  approach  to 
ensure  food  safety  and  delineated  seven 
HACCP  principles  to  standardize 
HACCP  in  the  Committee's  own  work, 
as  well  as  in  industry,  regulatory 
applications,  and  training.  In  1992,  the 
Committee  issued  an  updated  guide, 
"Hazard  Analysis  and  Critical  Control 
Point  System." 

To  describe  the  HACCP  system  more 
concretely,  in  1993  NACMCF  published 
The  Role  of  Regulatory  Agencies  and 
Industry  in  HACCP.  In  that  report, 
NACMCF  articulated  the  roles  of 
regulatory  agencies  and  industry  in 
implementing  HACCP,  and 
recommended  what  the  responsibilities 
of  FDA,  USDA,  other  agencies  and 
industry  should  be  during  various 
phases  of  HACCP  implementation. 

In  June  1993,  NACMCF  developed  a 
model,  "Generic  HACCP  for  Raw  Beef," 
which  provides  a  HACCP  plan  for  beef 
slaughter  and  processing  (see 
Appendix).  It  focuses  on  the  slaughter 
and  processing  portions  of  the  total 
"farm  to  consumption"  scope  of  a 
complete  HACCP  program. 

Similar  recommendations  for  program 
change  have  come  from  consumer, 
industry.  State,  and  local  government 
representatives,  as  well  as  other 
constituent  groups.  Consumer 
representatives  at  recent  public  hearings 
and  the  HACCP  Round  Table  held  in 
March  1994  supported  implementation 
of  HACCP  throughout  the  meat  and 
poultry  industry. 

Industry  groups,  in  clarifying  their 
support  for  HACCP  to  control 
pathogens,  contend  that  HACCP-based 
food  production,  distribution,  and 
preparation  by  industry  can  do  more  to 
protect  public  health  than  any  Federal 
inspection  program.  They  recommended 
that  HACCP  be  used  to  anticipate 
microbiological  hazards  in  food  systems 
and  to  identify  risks  in  new  and 
traditional  products.  State  departments 
of  health  and  agriculture  also  endorsed 
the  HACCP  approach. 

FSIS  Agenda  for  Change 

The  meat  and  poultry  inspection 
program  currently  addresses  many 
matters  of  great  importance  to  the  safety 
and  quality  of  the  food  supply, 
including  supervision  of  industry 
compliance  with  sanitation  standards, 


exclusion  of  diseased  animals  from  the 
food  supply,  examination  of  carcasses 
for  other  visible  defects  that  can  affect 
safety  and  quality,  inspecting  for 
economic  adulteration,  and  monitoring 
for  chemical  residues.  These  activities 
respond  to  some  of  the  public's  most 
basic  expectations  regarding  the  safety 
and  quality  of  the  food  supply  and 
reflect  the  standards  and  requirements 
established  by  Congress  in  the  laws 
FSIS  administers.  FSIS  is  strongly 
committed  to  effectively  implementing 
these  statutory  requirements. 

As  the  experience  of  recent  years  and 
the  many  external  studies  and  reports 
indicate,  however,  there  is  a  need  for 
fundamental  change  in  the  FSIS 
program.  The  most  critical  reason  for 
change  is  the  need  to  ensure  that  the 
FSIS  inspection  program  is  fully 
meeting  its  paramount  obligation  to 
protect  public  health.  To  meet  this 
obligation,  there  is  a  pressing  need  to 
better  address  the  public  health  problem 
of  foodbome  illness  as.sociated  with  the 
consumption  of  meat  and  poultry 
products. 

As  documented  in  the  preceding 
sections,  many  cases  of  foodbome 
illness  are  caused  annually  by 
pathogenic  microorganisms  that  enter 
the  food  supply  during  the  slaughter 
and  processing  of  meat  and  poultry 
products.  With  respect  to  raw  meat  and 
poultry  products,  the  current  system  of 
inspection  addresses  this  problem  only 
indirectly,  by  enforcing  sanitation 
requirements  and  inspecting  for  visible 
fecal  and  ingesta  contamination  and 
other  visible  defects  that  can  be 
pathways  for  contamination  of  carcasses 
by  pathogenic  microorganisms. 

The  current  system  must  be  enhanced 
to  deal  more  directly  with  pathogenic 
microorganisms.  In  particular,  the 
system  needs  to  be  changed  to  make 
better  use  of  the  science  and  tools  of 
microbiology  to  reduce,  and  where 
possible  eliminate,  pathogenic 
microorganisms.  Such  change  is  needed 
to  protect  public  health. 

Change  is  also  needed  to  clarify  the 
respective  responsibilities  of  the  meat 
and  poultry  industries  and  the  FSIS 
inspection  program  when  it  comes  to 
the  safety  of  the  food  supply. 
Companies  producing  meat  and  poultry 
products  are  responsible  for  ensuring 
that  their  products  are  safe  and  do  not 
violate  any  of  the  statutory  provisions 
defining  adulteration  and  misbranding. 
FSIS  is  responsible  for  inspecting 
products  and  facilities  to  verify  that 
these  requirements  have  been  met  and 
for  taking  appropriate  remedial  and 
enforcement  actions  when  the 
requirements  have  not  been  met.  * 


This  line  between  industry  and  FSIS 
responsibility  has  become  blurred.  This 
may  be  due  in  part  to  the  continuous 
presence  of  FSIS  inspectors  in  meat  and 
poultry  establishments  and  the 
statutorily  mandated  USDA  inspection 
legend,  which  together  may  have 
encouraged  some  establishments  to  rely 
on  FSIS  to  ensure  the  safety  of  the 
establishment's  products  rather  than 
take  full  responsibility  themselves  for 
the  safety  of  their  products.  Because  the 
FSIS  inspector  is  obligated  to  prevent 
adulterated  product  from  leaving  the 
establishment,  some  establishments  may 
operate  on  the  assumption  that  what  is 
not  specifically  prohibited  or  detected 
by  the  FSIS  inspector  may  continue. 
This  is  not  acceptable. 

Likewise,  the  FSIS  inspection 
program  has  too  often  taken  on  the 
burden  of  expending  significant 
inspectional  resources  to  bring 
establishments  into  compliance— such 
as  in  cases  of  repeat  violators  of 
sanitation  standards— rather  than 
findir^  efficient  means  to  hold 
establishments  accountable  for 
complying  with  applicable  standards. 
As  a  result,  the  inspection  resources 
needed  to  ensure  that  all  establishments 
have  appropriate  production  controls 
are  frequently  spent  on  intensified 
inspection  of  poor  performers.  For  these 
reasons,  the  Unes  of  responsibility  for 
food  safety  must  be  clarified. 

Finally,  change  is  needed  to  move 
toward  a  more  preventive  approach  to 
ensuring  the  safety  of  food.  The  current 
system  relies  too  heavily  on  FSIS 
inspectors  to  detect  and  correct 
problems  after  they  have  occurred, 
whether  in  establishments  or  after  the 
product  has  left  the  establishment.  This 
is  not  the  most  efficient  use  of  FSIS 
resources,  and,  especially  in  the  case  of 
pathogenic  microorganisms,  it  is  not 
effective  in  protecting  public  health. 
Many  meat  and  poultry  establishments, 
as  well  as  other  segments  of  the  food 
industry,  have  found  that  safety  can  best 
be  ensured  by  systems  designed  to 
prevent  food  safety  problems.  To  protect 
public  health  and  make  the  best  use  of 
its  resources,  FSIS  needs  to  build  the 
principle  of  prevention  into  its 
inspection  system. 

The  changes  FSIS  plans  in  its 
inspection  program — targeting 
pathogenic  microorganisms,  setting 
priorities  on  the  basis  of  public  health 
risk,  clarifv'ing  roles  and 
responsibilities,  and  building  in  the 
principle  of  prevention — constitute  an 
institutional  paradigm  shift  that  can 
significantly  enhance  the  effectiveness 
of  the  FSIS  program  and  reduce  the  risk 
of  foodbome  illness. 


To  achieve  such  change,  FSIS  must 
articulate  its  food  safpty  goal  in  broad 
terms  and  adopt  a  food  safety  strategy 
that  will  work  to  achieve  both  a  real 
reduction  of  pathogens  in  the  near  term 
and,  in  the  long  term,  the  fundamental 
changes  in  the  inspection  program  that 
are  needed  to  better  protect  public 
health. 

FSIS  Food  Safety  Goal 

It  is  tempting  to  think  of  food  safety 
as  an  absolute.  In  an  ideal  world,  there 
would  be  no  cases  of  foodbome  illness. 
The  world  we  live  in  is,  however,  far 
from  ideal.  The  production  of  the  food 
that  feeds  250  million  Americans  every 
day  is  an  enormously  complex  task.  It 
is  undertaken  in  a  natural  environment 
where  hazards,  including  pathogenic 
microorganisms,  are  common.  It 
requires  a  level  of  technological 
intervention— in  the  form  of  machinery, 
chemicals,  and  processing — that  itself 
can  introduce  hazards.  And  it  is  an 
enterprise  that  depends,  in  the  end.  on 
a  vast  array  of  human  interventions  and 
activities,  which  means  that  human 
error  is  a  constant  factor  that  can 
contribute  to  food  safety  hazards. 

FSIS  believes  the  public  can 
understand  that  safety  is  not  an 
absolute,  and  the  laws  FSIS  administers 
do  not  speak  in  absolute  terms.  FSIS 
also  believes,  however,  that  public 
expectations  are  justifiably  high  when  it 
comes  to  measures  the  food  production 
system  should  take  to  reduce  risk  and 
ensure  the  safety  of  food.  Furthermore, 
the  laws  FSIS  administers  set  high 
standards — for  example,  meat  and 
poultry  products  are  deemed 
"adulterated"  and  thus  unlawful  if  they 
are  for  any  reason  "unhealthful"— and 
they  empower  FSIS  to  take  actions 
needed  to  meet  those  standanis  and 
meet  the  pubhc's  high  expectations 
concerning  the  safety  of  the  food 
supply. 

FSIS  believes  its  food  safety  goal 
should  be  to  reduce  the  risk  of 
foodbome  illness  associated  with  the 
consumption  of  meat  and  poultry 
products  to  the  maximum  extent 
possible  by  ensuring  that  appropriate 
and  feasible  measures  are  taken  at  each 
step  in  the  food  production  process 
where  hazards  can  enter  and  where 
procedures  and  technologies  exist  or 
can  be  developed  to  prevent  the  hazard 
or  reduce  the  likelihood  it  will  occur. 
There  is  no  single  technological  or 
procedural  solution  to  the  problem  of 
foodbome  illness,  and  the  Agency's 
food  safety  goal  will  not  be  achieved 
overnight.  Indeed,  inherent  in  the 
nature  of  the  Agency's  goal  is  the 
concept  that  food  safety  requires 
continuous  efforts  to  improve  how 


hazards  are  identified  and  prevented.  It 
is  based  on  the  public  health  principle 
that,  on  a  continuing  basis,  society 
should  seek  out  and  take  preventive 
measures  to  reduce  the  risk  of  illness.  It 
reflects  the  Agency's  belief  that  steps 
that  can  be  taken  today  to  reduce  the 
risk  of  foodbome  illness  should  be  taken 
today,  but  that  steps  judged  adequate 
today  may  not  be  judged  adequate 
tomorrow. 

In  the  case  of  the  major  enteric 
pathogens  that  contaminate  meat  and 
poultry  products  during  the  slaughter 
process.  FSIS  believes  that  the  risk  of 
foodbome  illness  associated  with  these 
pathogens  is  largely  avoidable  and  can 
be  minimized  by  proper  implementation 
of  HACCP.  This  does  not  necessarily 
mean  absofute  elimination  of  such 
pathogens,  but  it  does  mean  preventing 
and  reducing  contamination  with  these 
pathogenic  microorganisms  to  a  degree 
that  very  substantially  reduces  and 
minimizes  the  risk  of  foodbome  illness. 

Achieving  this  food  safety  goal 
requires  long-term  commitment  and 
action  by  (iovemment  and  industry.  It 
also  requires  general  agreement  on  a 
regulatory  strategy  that  can  achieve  the 
goal. 

FSIS  Food  Safety  Regulatory  Strategy 

FSIS  believes  that  to  achieve  its  food 
safety  goal,  and  bring  about  the  change 
described  above,  a  new  regulatory 
strategy  is  needed.  The  major  elements 
of  the  Agency's  proposed  strategy  are  . 
outlined  in  this  section,  with  a  brief 
explanation  of  how  the  regulatory 
changes  FSIS  is  proposing  in  this 
document  will  advance  the  strategy. 

1.  FSIS  must  clearly  define  the 
minimum  requirements  all 
establishments  must  meet  to  produce 
safe  meat  and  poultry  products  and 
make  establishments  readily 
accountable  for  meeting  them.  Good 
sanitation  and  basic  good  manufacturing 
practices  (GMP's)  are  generally  regarded 
as  essential  prerequisites  for  the 
production  of  safe  food.  The  current 
FSIS  program  includes  sanitation 
regulations  that  set  out  certain  standards 
of  cleanliness  establishments  are 
required  to  meet;  and  the  Agency  has 
provided  guidance,  in  the  form  of  a 
Sanitation  Handbook,  on  how  sanitation 
requirements  can  be  met.  FSIS  also  has 
promulgated  regulations  that  impose 
various  specific  requirements, 
especially  regarding  processing 
operations,  that  might  be  characterized 
as  GMPs. 

In  the  sanitation  area,  however.  FSIS 
has  not  spelled  out  clearly  the 
responsibility  every  establishment  has 
to  install  procedures  that  ensure 
.sanitation  requirements  are  met  every 
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day,  both  before  operations  commence 
and  during  operation.  In  the  GMP  area, 
certain  important  food  safety-related 
practices  that  have  emerged  in  recent 
years  have  become  recognized  by  the 
majority  of  the  industry  as  appropriate 
GMPs,  but  they  have  not  been  made  part 
of  the  basic  regulatory  requirement  all 
establishments  must  meet. 

FSIS  believes  it  is  important, 
especially  for  the  near  term,  to  codify 
certain  minimum  practices  all 
establishments  must  observe  to  produce 
safe  meat  and  poultry  products  and  to 
improve  the  Agency's  ability  to  hold 
establishments  accountable  for 
following  those  practices.  Thus,  FSIS  is 
proposing:  (1)  to  require  that  all 
establishments  develop  and  adopt 
standard  operating  procedures  for  their 
sanitation  programs.  (2)  to  require  that 
all  slaughter  establishments  incorporate 
at  least  one  effective  antimicrobial 
treatment  to  reduce  the  levels  of 
microorganisms  on  carcasses  before  they 
enter  the  chilling  step,  and  (3)  to  codify 
specific  time  and  temperature 
requirements  for  cooling  of  carcasses 
post-slaughter. 

The  majority  of  meat  and  poultry 
establishments  already  observe  some  or 
all  of  the  practices  FSIS  is  proposing  to 
require.  They  are  basic  to  producing  a 
safe  product,  and  FSIS  believes  all 
establishments  should  observe  them.  By 
codifying  these  practices  in  the 
Agency's  regulations,  FSIS  will  have  an 
effective  means  to  hold  all 
establishments  accountable  for  meeting 
them.  Codifying  these  basic 
requirements  is  by  no  means  a  complete 
or  long-term  solution  to  the  food  safety 
problem  but  rather  is  part  of  the 
Agency's  effort  to  ensure,  as  more 
fundamental  improvements  are  being 
developed,  that  readily  available 
improvements  are  incorporated  into  the 
system  In  the  near  term.  FSIS  invites 
comment  on  whether  elements  of 
current  GMPs  should  be  mandated  by 
the  Agency. 

2.  FSIS  must  stimulate  improvement 
in  food  safety  practices  by  setting  public 
health-oriented  targets,  guidelines,  or 
standards  all  establishments  must  meet. 
This  is  the  centerpiece  of  the  FSIS  food 
safety  strategy  and  the  most  important 
departure  from  the  Agency's  current 
regulatory  approach.  In  its  past 
regulation  of  the  slaughter  process  and 
of  raw,  ready-to-cook  meat  and  poultry 
products.  FSIS  has  not  clearly  defined 
what  safety  means  or  set  public  health 
targets,  guidelines,  or  standards  for 
reducing  the  incidence  of  contamination 
of  these  products  with  human 
pathogens  (pathogens  that  cause  illness 
in  humans).  Consequently,  there  has 
been  no  basis  for  evaluating  from  an 


objective,  public  health  standpoint 
whether  the  measures  establishments 
have  taken  to  prevent  harmful 
contamination  are  adequate  or  should 
be  deemed  acceptable.  FSIS  has  instead 
focused  on  managing  its  current  system 
of  visual  inspection  and  encouraging 
industry  efforts  to  reduce  pathogens,  but 
without  an  effective  tool  for  requiring  or 
evaluating  those  efforts. 

FSIS  believes  that  setting  public 
health  targets,  guidelines,  or  standards 
is  the  most  powerful  and  effective  tool 
available  for  bringing  about  changes  in 
FSIS-inspected  establishments, 
especially  slaughter  establishments,  that 
will  reduce  levels  of  pathogenic 
microorganisms  and  improve  the  safety 
of  meat  and  poultry  products.  The 
concept  is  simply  that,  by  establishing 
targets,  guidelines,  or  standards 
establishments  are  required  to  meet, 
FSIS  can  stimulate  the  innovation  and 
change  needed  to  reduce  risk  from  all 
sources  of  foodbome  hazards — whether 
biological,  chemical,  or  physical — and, 
at  the  same  time,  have  a  tool  for  holding 
all  establishments  accountable  for 
achieving  an  acceptable  level  of  food 
safety  performance. 

FSIS  realizes  that  this  new  approach 
raises  some  new  and  difficult  scientific 
and  policy  issues  and  thus  may  be 
controversial  in  some  quarters.  The 
most  important  issues  concern  the  basis 
upon  which  the  targets,  guidelines,  or 
standards  (hereafter  referred  to  generally 
as  "microbial  limits")  will  be  set  and 
the  consequences  for  an  establishment 
that  does  not  meet  them. 

There  are  many  possible  approaches 
for  setting  and  using  microbial  limits. 
One  approach  is  to  set  specific 
quantitative  limits  for  each  significant 
pathogenic  microorganism  on  the  basis 
of  a  scientific  risk  assessment,  and  to 
use  this  limit  as  the  basis  for  excluding 
from  commerce  any  raw  product  that 
exceeds  the  limit.  This  is  the  approach 
typically  taken  in  the  regulation  of  food 
additives,  chemical  contaminants,  and 
physical  defects,  and  provides  the  most 
direct  and  perhaps  most  effective  means 
of  ensuring  that  standards  necessary  to 
protect  public  health  are  being  met.  One 
difficulty  with  this  approach  to 
pathogenic  microorganisms  is  that  the 
scientific  data  and  understanding 
concerning  the  link  between  specific 
l«^vels  of  many  pathogens  and  the  risk  of 
foodi)ome  illness  that  would  be  needed 
to  set  such  limits  based  solely  on 
considerations  of  public  health  are  not 
currently  available.  A  second,  perhaps 
more  significant  difficulty  is  the  fact 
that  the  levels  of  additives  and  other 
chemicals  generally  remain  stable, 
whereas  levels  of  microorganisms  can 
change  over  time,  due  to  growth  and 


destruction.  As  explained  in  a  later 
section  of  this  document,  FSIS  intends 
to  work  with  the  scientific  and  public 
health  communities  to  develop  the 
scientific  basis  for  setting  quantitative 
limits  for  specific  pathogens. 

Another  approach  to  pathogen 
reduction  is  to  set  targets  for  reduction 
based  on  what  is  judged  achievable  with 
available  science  and  technology,  and  to 
require  individual  establishments  to 
meet  such  targets  on  a  consistent  basis, 
by  adoption  of  appropriate  process 
controls.  Even  with  this  approach,  there 
are  difficult  issues  concerning  the  basis 
upon  which  such  targets  should  be  set. 
FSIS  believes,  however,  that  enough  is 
known  today  and  can  be  learned  during 
the  course  of  this  rulemaking  to  make 
this  approach  viable  and  very  useful  in 
the  near  term. 

Later  in  this  document,  FSIS  is 
proposing  to  set  interim  targets  for 
pathogen  reduction,  using  as  the  .starting 
point  the  current  baseline  incidence  of 
Salmonella  contamination  of  finished 
carcasses  in  all  raw  meat  and  poultry 
slaughter  operations  and  in  raw  ground 
meat  or  poultry  products,  and  requiring 
reductions  in  Salmonella  in  relation  to 
the  current  baseline.  FSIS  believes  that 
significant  reductions  in  the  incidence 
of  contamination  with  this  human 
pathogen  are  achievable  in  the  relatively 
near  term,  and  that  the  process 
improvements  some  establishments  will 
have  to  make  to  reach  the  goal  will  also 
reduce  the  levels  of  other  pathogens. 

Key  to  the  FSIS  strategy  for  using 
public  health-based  microbial  limits  to 
reduce  pathogens  is  the  recognition  that 
what  is  scientifically  supportable  and 
appropriate  will  evolve  over  time.  FSIS 
believes  the  interim  step  it  is  proposing 
in  this  new  area  to  target  and  reduce  the 
incidence  of  Salmonella  is  feasible  and 
can  be  effective  in  the  near  term,  but  it 
is  just  a  first  step.  As  knowledge  and 
methodologies  improve,  additional 
pathogens  could  be  targeted,  targets 
could  be  lowered,  and  the  use  of  the 
targets  could  expand  eventually  to 
include  their  use  in  some  cases  as  legal 
standards  for  products. 

FSIS  will  be  working  closely  in  the 
coming  years  with  the  scientific  and 
public  health  communities,  the 
industry,  and  public  interest  groups  to 
consider  how  microbial  limits  can  best 
be  used  to  reduce  the  risk  of  foodbome 
illness.  Later  in  this  document,  FSIS 
discusses  some  of  the  difficult  scientific 
issues  that  need  to  be  resolved  to  make 
the  fullest  use  of  microbial  limits. 

3.  FSIS  must  make  meat  and  poultry 
establishments  responsible  for  microbial 
testing  of  their  products  to  ensure 
proper  process  control  and  verify 
achievement  of  microbial  limits.  To  ' 


reduce  pathogens  and  protect  public 
health,  FSIS  believes  that  microbial 
testing  must  become  an  integral  part  of 
the  operation  of  every  meat  and  poultry 
establishment  and  that  the  primary 
responsibility  for  testing  should  rest 
with  the  establishment,  not  FSIS.  Over 
the  long  term,  microbial  testing  will 
play  a  key  role  in  verifying  the 
.successful  implementation  of  an 
establishment  s  HACCP  plan.  FSIS  also 
believes  that  establishments  should  be 
responsible  for  testing  their  products  to 
verify  achievement  of  any  microbial 
limits  that  FSIS  establishes  for 
regulatory  purpost's.  Later  in  this 
document.  FSIS  is  proposing  to  require 
daily  microbial  testing  to  determine 
whether,  over  time,  the  proposed 
interim  targets  for  pathogen  reduction 
are  being  met  in  all  establishments  that 
have  slaughter  operations  or  produce 
raw  ground  meat  or  poultry  produds. 

4.  FSIS  must  faster  scientific  and 
technological  innovation  within  the 
meat  and  poultry  industries  to  reduce 
pathogen'i  and  the  risk  of  foodbome 
illness  and  must  remove  onv 
unnecessary  regulatory  obstacles  to 
innovation.  In  the  past,  innovation  in 
the  meat  and  poultry  industries  has 
been  diret:ted  primarily  to  developing 
new  products  and  increasing 
productivity.  This  innovation  has  been 
beneficial  because  it  has  responded  to 
consumer  demand  and  need  for  a 
diverse,  convenient,  and  economical 
food  .supply.  One  of  the  principle 
advantages  of  holding  establishments 
accountable  for  meeting  public  health- 
driven  microbial  limits  is  to  provide  dn 
incentive  for  establishments  to  innovate 
as  they  reduce  the  risk  of  foodbome 
illness. 

FSIS  believes  that  scientific  and 
technological  innovation  in  the  meat 
and  poultry  industry  will  play  a  key  role 
in  meeting  the  Agency's  food  safety 
goal.  FSIS  will,  therefore,  be  reviewing 
its  current  procedures  for  evaluating 
and  approving  new  pathogen  reduction 
technologies  for  use  in  meat  and  poultry 
establishments,  and  is  committed  to 
modifying  or  eliminating  any 
procedures  or  requirements  that  st  jnd 
as  unnecessary  obstacles  to  the  prompt 
implementation  by  industry  of 
innovations  that  an  reduce  the  risk  of 
foodbome  illness.  FSIS  invites  public 
comment  on  how  FSIS  can  improve  its 
program  to  facilita|e  beneficial 
innovation. 

5.  FSIS  must  buiid  the  principle  of 
prevention  into  the  operations  of  meat 
and  poultry  establishments  and  into  the 
FSIS  inspection  program.  As  discussed 
eariier  in  this  document,  food  safety  can 
be  ensured  most  effectively  and 
'  <  onomically  by  injsjtalling  systems  that 


prevent  problems  from  occurring  rather 
than  relying  on  end  product  testing  or 
government  inspection  to  detect  and 
correct  problems  after  they  occur.  There 
is  wide  agreement  on  this'among 
govemment  and  industry  officials, 
con.sumers  and  the  scientific 
community.  FSIS  is  proposing  to  build 
the  principle  of  prevention  into  the 
inspection  system  by  requiring  that  all 
meat  and  poultry  establishments  adopt 
and  operate  under  HACCP  systems. 

6.  FSIS  must  approach  its  food  safety 
mission  broadly,  and  address  potential 
hazards  that  arise  throughout  the  fond 
production  and  delivery  system, 
including  before  animals  enter  FSIS- 
inspected  establishments  and  after  meat 
and  poultry  products  leave  those 
establishments.  There  is  wide  agreement 
that  ensuring  food  safety  requires  taking 
steps  throughout  the  chain  of 
production,  processing,  distribution, 
and  sale  to  prevent  hazards  and  reduc:e 
the  risk  of  foodbome  illness.  Although 
not  the  subject  of  this  document.  FSIS 
will  work  with  producers  and  others  to 
develop  and  implement  "preharve-st" 
food  safety  measures— measures  that 
can  be  taken  on  the  farm  to  reduce  the 
ri.sk  of  harmful  contamination  of  meat 
and  poultry  products. 

FSIS  is  also  announcing  in  this 
document  initiatives  it  plans  to 
undertake  in  cooperation  with  the  Food 
and  Dmg  Administration  to  develop 
Federal  standards  that  will  help  ensure 
the  .safe  handling  of  meat  and  poultry 
products  during  transportation  from 
FSIS-inspected  establishments  to  the 
retail  level.  FSIS  and  FDA  will  also 
work  together  to  encourage  adoption 
and  enforcement  by  State  governments 
.  of  consistent,  science-based  standards  at 
the  retail  level. 

FSIS  believes  that  its  food  safety  goal 
can  be  achieved  and  legitimate  public 
expectations  met  only  by  building  a 
chain  of  responsibility  for  food  safety, 
extending  all  the  way  from  the  farm  "to 
the  consumer. 

In  the  npv»  pnrt  of  this  document. 
FSIS  propu.^ts  a  .set  of  regulatory 
changes  that  it  believes  will  advance  the 
Ag!.>ncy's  food  safety  regulatory  strategy. 

II.  Discussion  of  Regulatory- Proposals 

Oven'iew 

Becau.se  the  safely  of  any  meat  or 
poultry  product  can  be  po!?iti\ely  or 
adversely  affected  at  virtually  every  step 
in  the  manufacturing  process.  FSIS  is 
proposing  the  series  of  rf^^^u'atory 
changes  discussed  in  this  section. 
Collectively,  these  changes  would 
reduce  the  incidence  of  pathogenic 
microorganisms  on  meat  and  poultry 
products,  not  only  bv  reducing  their 


numbers  at  critical  points  during 
processing,  but  also  by  denying  those 
pathogens  that  are  present  the 
opportunity  to  grow. 

As  independent  measures,  standard 
operating  procedures  for  .sanitation, 
antimicrobial  treatments,  and  time  and 
temperature  requirements  for  chilling 
and  cooling  finished  carcasses  and  parts 
could  have  only  limited  impact  on  food 
•safety.  Together,  they  can  make  a 
significant  contribution  to  reducing 
pathogenic  microorganisms  and  other 
contaminants  throughout  the 
manufacturing  process.  These  measures 
are  a  precursor  to  HACCP.  which 
ensures  process  control  through 
carefully  selected  critical  control  points. 
The  above-listed  measures,  discussed  at 
length  in  II  A,  have  in  fact  been 
implemented  in  many  e.stablishments. 
including  many  now  operating  under' 
HACCP  systems.  By  effecting  immediate 
pathogen  reduction  in  meat  and  poultry 
products  during  the  period  of  transition 
to  HACCP.  the.se  interdependent 
measures  would  address  urgent  public 
health  needs.  Additionally, 
implementing  these  measures  would 
introduce  into  non-IL\CCP 
establishments  the  concept  and 
actuality  of  process  control,  which  is  the 
essence  of  HACCP.  Each  proposed 
measure  can  be  reasonably  expected  to 
constitute  a  critical  control  point  under 
most  HACCP  plans  so.  while  the 
proposed  regulatory  provisions  may  no 
longer  need  to  be  mandated  upon 
implementation  of  HACCP. 
establishments  would  hkelv  retain  ihem 
as  critical  elements  of  proc:ess  control. 
The  .second  co.mponent  of  this  three- 
part  regulatory  package,  the 
microbiological  testing  program 
(discu.ssed  under  II  B).  would  also  Ixj 
implemented  during  the  transition  to 
HACCP.  It.  too.  is  integral  to  the 
regulatory  strategy,  because  microbial 
testing  will  establish  a  tangible, 
achievable,  measurable  target:  a 
reduction  in  the  incidence  of 
Salmonella  in  raw  product.  As  w  ith  the 
near-term  interventions  discuss-d 
above,  the  microbial  testing  pro)..ram 
would  effect  pathogen  reduction  almost 
immediately  upon  implementation.  As 
is  the  case  with  the  near-term 
inter\'entions,  microbial  testing  (.an  be 
expected  to  constitute  an  element  of 
process  control  under  HACCP. 

Tfie  third  component  of  this  thr«Hi- 
part  regulator>-  package  is  H.ACCP 
(discussed  under  III  C).  As  indicated 
earlier,  the  interim  measures  which,  as 
proposed,  would  be  implemented 
during  the  transition  to  HACCP  would 
likely  continue  under  HACCP  as 
elements  of  process  control,  selected  on 


6788 


Federal  Register  /  Vol.  60,  No.  23  /  Friday.  February  3,  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  23  /  Friday.  February  3. 


the  basis  of  each  estabUshment's  hazard 
analysis. 

The  proposed  sanitation  SOP's, 
antimicrobial  treatment,  cooling,  and 
microbial  testing  requirements  are 
compatible  with  and  establish  important 
parts  of  the  foundation  for 
establishments'  subsequent  adoption  of 
HACCP  procedures.  It  is  expected  that 
HACCP  controls  will  give 
establishments  the  flexibility  to  meet 
the  objectives  reflected  in  FSIS's 
existing  requirements  for  meat  and 
poultry  products.  Once  HACCP  systems 
are  integrated  fully  into  all 
establishments,  many  existing 
regulations  may  be  redundant. 
Anticipating  the  implementation  of 
HACCP  proposed  in  this  document, 
FSIS  has  initiated  a  review  of  existing 
regulations,  with  the  intention  of 
removing  those  no  longer  needed,  as 
well  as  of  ensuring  that  regulations  that 
remain  are  sufficiently  flexible  to  be 
HACCP-compatible.  FSIS  invites 
comment  on  which  regulations  should 
be  eliminated  or  modified.  Even  now,  it 
may  be  possible  to  identify  means  to 
achieving  prescribed  regulatory  ends 
that  are  as  effective  as  the  means  set 
forth  in  current  regulations — that  are,  in 
other  words,  "equivalent"  to  provisions 
set  forth  in  regulations.  FSIS  invites 
comment  on  specific  regulations  for 
which  such  performance  standards 
might  be  appropriate,  either 
immediately  or  upon  implementation  of 
HACCP. 

A.  Transition  to  HACCP 

The  following  is  a  discussion  of 
regulations  being  proposed  which, 
together,  are  intended  to  reduce 
significantly  the  level  and  frequency  of 
consumers'  exposure  to  foodbome 
illness  associated  with  pathogenic 
microorganisms  and  other  biological, 
chemical,  and  physical  hazards  in  meat 
and  poultry  products. 

The  transitional  regulations  proposed 
in  this  document  would  be  made 
effective  90  days  after  publication  of  the 
final  niie  {near-term  initiatives).  The 
proposed  HACCP  requirements  would 
be  implemented  in  phases  during  the 
three  years  following  the  publication  of 
the  final  rule.  As  noted  above,  the  near- 
term  initiatives  are  designed  to  reduce 
the  level  and  frequency  of  consumers' 
exposure  to  pathogenic  microorganisms 
now,  pending  the  more  comprehensive 
controls  that  will  be  in  place  in  each 
establishment  under  the  proposed 
HACCP  regulations. 

The  proposed  regulations,  roughly  in 
order  of  their  sequence  in  slaughter  and 
processing  operations,  are  as  follows: 

•  A  requirement  that  all  federally 
inspected  establishments  develop  and 


adhere  to  written  standard  operating 
procedures  (SOP's)  specifically  relating 
to  direct  contamination  or  adulteration 
of  product; 

•  A  requirement  that  slaughter 
establishments  use  an  antimicrobial 
treatment  on  all  carcasses; 

•  A  requirement  to  meet  specific  time 
requirements  for  chilling  and  cooling  of 
all  finished  carcasses  and  parts; 

•  A  requirement  that  certain  raw 
product  be  tested  for  Salmonella,  a 
representative  pathogen,  and  that 
establishments  achieve  targeted 
reductions  in  the  incidence  of 
Salmonella,  in  relation  to  the  current 
national  baseline  incidence,  in  2  years 
(discussed  under  II  B,  below); 

•  A  requirement  that  all 
establishments  adopt  HACCP  systems 
(discussed  under  II  C,  below). 

FSIS  intends  to  proceed  to  final 
rulemaking  on  the  specific  changes 
proposed  in  this  document  as  soon  as 
possible.  After  comments  are  reviewed 
and  analyzed,  if  it  is  determined  that 
some  portions  of  this  proposal  can  be 
made  into  final  rules  sooner  than  others 
after  the  close  of  the  comment  period, 
they  will  be  separated  from  the  other 
portions  so  as  to  not  delay  regulatory 
action  on  this  important  public  health 
matter. 

These  proposals  reflect  ideas  and 
suggestions  generated  from  many  people 
and  organizations.  Recent  events  have 
prompted  a  beneficial,  ongoing  dialogue 
between  FSIS  and  consumer 
organizations,  trade  associations,  and 
other  Government  agencies,  among 
others,  as  well  as  among  FSIS 
employees  and  their  bargaining 
representatives,  on  what  regulatory 
changes  the  Agency  should  undertake. 
FSIS  values  and  relies  greatly  on  the 
input  from  all  these  sources,  and 
intends  to  continue  this  dialogue 
throughout  this  rulemaking  and  in  its 
future  regulatory  activities. 

1.  Sanitation  Standard  Operating 
Procedures  (SOP's) 

Need  for  SOP's 

Proper  sanitation  is  an  important  and 
integral  part  of  every  food  process  and 
a  fundamental  requirement  under  the 
law.  Insanitary  facilities  and  equipment, 
and  poor  food  handling  and  personal 
hygiene  practices  among  employees 
create  an  environment  in  which 
pathogens  can  flourish.  The  law  is  quite 
clear:  product  produced  or  held  under 
insanitary  conditions  is  deemed 
adulterated,  without  any  further 
showing  required  by  the  Government. 
FSIS  inspectors  are  expressly  charged 
with  ensuring  that  product  inspected 
and  passed  was  in  fact  produced  under 
sanitary  conditions. 


FSIS  recognizes  that  current 
sanitation  practices  and  performances 
vary  widely  among  the  diverse  array  of 
plants  FSIS  regulates.  Well-run  meat 
and  pouhry  establishments  have  tight 
quality  control  and  sanitation  programs, 
including  written  sanitation  SOP's, 
premised  in  large  part  on  the  direct  and 
substantial  link  between  the  existence  of 
insanitary  conditions  during  production 
of  meat  and  poultry  products  and  the 
likelihood  that  bacteria — including 
pathogenic  bacteria — will  contaminate 
the  finished  product.  Some 
establishments,  however,  do  not  have 
adequate  programs  and  do  not 
consistently  maintain  good  sanitation. 
FSIS  is  nearing  completion  of  its  project 
to  conduct  unannounced  reviews  of 
1,000  federally  inspected  meat  and 
poultry  establishments.  The  findings, 
based  on  v551  reviews  so  far.  show  that 
60  percent  (820)  of  1.340  serious 
deficiencies  were  found  in  sanitation. 
Poor  sanitation  is  the  most  frequently 
observed  problem  in  meat  and  poultry 
establishments. 

FSIS  is  proposing  to  require  that  all 
inspected  establishments  develop 
written  sanitation  SOP's  to  prevent 
direct  contamination  or  adulteration  ot 
product  before  and  during  operations. 
Establishments  would  be  required  to 
maintain  daily  records  to  document 
adherence  to  the  SOP's.  The  proposed 
sanitation  SOP's  would  be  compatible 
with  the  proposed  HACCP  requirement. 
Like  HACCP,  the  sanitation  SOP's 
refiect  a  commitment  by  establishment 
management  to  consistently  control 
operations  in  the  interests  of  public 
health.  The  SOP's  demonstrate  that 
establishment  owners  know  their 
operations  and  how  to  keep  the  facilities 
and  equipment  clean.  FSIS  encourages 
both  innovation  and  self-reliance  in  the 
achievement  of  good  sanitation  in  all 
inspected  establishments. 

Self-reliance  is  important  because 
identification  of  sanitation  requirements 
has  been  viewed  by  some  establishment 
owners  and  personnel  as  the  inspector's 
responsibility.  Such  establishments 
often  fail  to  take  the  initiative  to  find 
and  remedy  insanitary  conditions, 
relying  instead  on  the  inspector  to  find 
deficiencies. 

Mandatory  sanitation  SOP's  are 
intended  to  clarify  that  sanitation  is 
industry's  responsibility,  not  the 
inspector's.  The  sanitation  SOP's  reflect 
the  establishment's  commitment  to 
accomplish  those  activities  consistently, 
independent  of  the  inspector. 

Written  SOP's  woula  make  it  easier 
for  FSIS  inspectors  to  perform  their 
proper  role  of  verifying  that 
establishment  management  is 
conducting  its  operations  in  a  sanitarj' 


environment  and  manner.  Failure  to 
adhere  to  the  "core  elements"  of  an  SOP 
(the  proposed  regulatory  requirements) 
would  be  pre.sumptive  evidence  of 
insanitation  and  enforcement  action, 
where  necessary,  would  be  taken.  As  is 
now  the  case,  inispectors  will  not  permit 
an  esihblishment  to  operate  under 
insanitary  conditions.  Falsification  of 
records  designed  to  document  daily 
sanitation  activities  would,  in  addition 
to  indicating  insanitation.  be  treated  as 
a  criminal  act  subject  to  pro.secution. 

As  a  more  efficient  tool  for  ensuring 
that  establishments  are  carrying  out 
their  sanitation  responsibilities, 
sanitation  SOP's.can  provide  the  basis 
for  improved  utilization  of  FSIS 
inspectional  resources.  Sanitation  SOP's 
thus  support  the  transition  to  HACCP 
because,  under  HACCP.  FSIS  inspectors 
will  be  called  upon  to  perform  a  number 
of  additional  safety-related  inspectional 
tasks  to  verify  thet  HACCP  plans  are 
working  properiy.  If  less  time  can  be 
spent  ensuring  that  basic  sanitation 
requirements  are  being  met.  more  time 
will  be  available  for  these  new  tasks. 

Some  plants  already  have  SOP's,  take 
their  sanitation  responsibilities 
seriously,  and  recjuire  a  relatively 
modest  investment  of  inspector  time  to 
ensure  sanitation  requirements  are  met. 
Other  plants  do  not  consistently 
perform  well  in  the  sanitation  area  and 
frequently  require  a  substantial 
investment  of  inspector  time  to  ensure 
basic  sanitation  compliance  before  daily 
operations  begin. 

In  plants  where!  procedural 
requirements  are  Consistently  followed 
and  inspectional  observations  verify 
that  good  sanitation  is  being 
consistently  achieved,  FSIS  expects  that 
sanitation  SOP's  will  provide  the  basis 
lor  adjusting  the  manner  and  frequency 
of  FSIS  preoperational  sanitation 
inspection.  ; 

FSIS  invites  comment  on  the  role 
sanitation  SOP's  should  play  in 
allocating  responsibility  between 
establishment  employees  and  FSIS 
inspectors  for  preoperational  sanitation 
including  the  role  FSIS  employees 
should  play  in  authorizing  daily  startup 
of  operations.  ' 

Content  of  SOP's 

Sanitation  SOP's  would,  at  a 
minimum,  detail  procedures  the 
establishment  will  conduct  to  prevent 
direct  contamination  or  adulteration  of 
product  before  and  during  operations. 
Such  procedures  would  constitute  the 
required,  core  elements  of  an  SOP.  The 
SOP's  would  also  identify  establishment 
personnel  responsible  for  evaluating  the 
conduct  and  effectiveness  of  the 
sanitation  SOP's,  and  for  making 
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corrections  when  needed.  FSIS 
encourages  establishments  to 
incorporate  additional  sanitation 
procedures  that  provide  increased 
assurance  that  insanitary  conditions 
will  be  prevented. 

Each  establishment  would  maintain  a 
daily  record  of  the  actions  pre,scribed  in 
the  SOP,  and  make  such  records 
available  to  Program  employees  for 
inspection  audit  and  verification. 
Records  would,  at  a  minimum,  record 
deviations  from  the  core  elements  of  the 
SOP  (the  proposed  regulatory 
requirements),  along  with  corrective 
actions  taken  in  conjunction  with  the 
monitoring  of  daily  sanitation  activities. 
Production  could  not  start  until  the  core 
elements  of  the  sanitation  SOP's  that  are 
applicable  to  preoperational  .sanitation 
have  been  completed. 

The  daily  monitoring  of  the  sanitation 
program  by  the  establishment 
repre-sentative  could  include 
microbiological  tests,  routine 
organoleptic  inspection  of  areas  and 
equipment,  and  direct  observation  of 
sanitation  procedures  while  being 
performed  by  designated  employees. 

FSIS  will  provide  guidance  materials, 
including  examples,  on  development  of 
sanitation  SOP's  prior  to  the 
implementation  of  this  renuirement. 

The  following  are  specific  practices 
relating  to  sanitation  that  might  be 
included  in  an  SOP: 

•  Preoperational  microbiological 
testing:  Te.sts  for  verifying  the  efficacy  of 
cleaning,  sanitizing,  and  disinfecting' 
procedures.  Many  establishments  also 
currently  perform  preoperational 
microbiological  testing  for  quality 
control  purposes.  The  technology  for 
preoperational  sanitation 
microbiological  testing  is  readily 
available  and  easy  to  use. 

•  Disinfection  of  equipment  prior  to 
startup:  Sonie  data  exist  to  indicate  that 
equipment  snould  be  sanitized 
immediately  prior  to  the  startup  of 
operations. 

•  Use  of  an  automated  hand  washer 
with  approved  sanitizing  solution 
effective  for  up  to  six  hours.  This  has 
been  proven  to  be  an  important  sanitary 
practice. 

•  Handwashing  between  each  carcass 
in  skinning  and  evisceration  operation. 

•  Cleaning  cattle  prior  to  slaughter: 
Washing  and  dr>'ing,  clipping, 
dehairing.  and  any  other  acceptable 
method  to  remove  dirt,  fecal  matter  and 
other  potential  sources  of  contamination 
from  the  exterior  of  animals  before  the 
edible  portions  of  the  carcasses  are 
exposed.  The  hides  of  animals  are  a 
known  source  of  carcass  contamination. 
Feedlot  cattle  in  general  and  most 
boyines  during  the  winter  and  "mud 


season"  carry  heavy  loads  of  mud.  fecal 
material  and  bacterial  contamination  on 
the  hide.  Sanitary  removal  of  the  hide 
under  these  conditions  is  very  difficult. 
One  method  to  control  this  source  of 
contamination  is  washing  animals  prior 
to  slaughter.  Another  possibility  is 
clipping  the  hair  over  the  areas  where 
openini',  cuts  will  be  made  and 
•sanitiiiing  the  hide  prior  to  cutting.  Yet 
another  procedure  being  tested  is  the 
complete  removal  of  hnir  f.^om  the  hide 
using  a  chemical  hair  remover 
(depilatory). 

The  Agency  has  been  asked  to 
consid^^r  making  mandatory  certain 
GMP's  for  sanitary  slaughter  bv,  among 
others,  the  A.merican  Meat  In.stitute.  The 
Agency  is  requesting  comments  on 
whether  GMP's  or  other  sanitation 
practices  should  be  made  mandatory 
dements  of  the  sanitation  .SOP. 

The  adoption  of  HACCP  systems  by 
establishments  would  not  replat;e  the 
need  for  establishments  to  maintain 
sanitation  SOPs.  The  proposed  HACCP 
regulations  require  sanitation  SOPs  as  a 
prerequisite  to  a  HACCP  plan. 
Sanitation  activities  that  directly  affect 
tlie  control  of  a  processing  hazard 
would  be  determined  according  to  the 
criteria  discussed  in  the  HACCP  portion 
of  this  document,  and  would,  where 
appropriate,  be  identified  as  critical 
control  points  in  individual  H.^CCP 
plans.  Sanitation  activities  not 
identified  as  critical  control  points 
under  HACCP  .should  remain  in  the 
sanitation  SOP's.  Any  SOP  requirement 
incorporated  into  a  HACCP  plan  could 
be  removed  from  the  SOPs  for 
sanitation. 

2.  Antimicrobial  Treatments 

This  proposed  rulemaking  would 
require,  for  the  first  time,  that 
slaughtering  establishm.ents  apply 
antimicrobial  treatments  or 
interventions  to  livestock  and  poultry 
carcasses.  Under  the  proposal,  any  one 
or  more  of  the  treatments  would  have  to 
be  applied  prior  to  the  chilling  or 
cooling  operation.  Mandating 
antimicrobial  treatments  is  a  new 
approach  for  FSIS.  It  reflects  the 
judgment  that,  at  least  until  S!gnin<;anl 
progress  is  made  in  reducing  or 
eliminating  the  presence  of  pathogenic 
microorganisms  in  livestock  and  poultry 
at  the  preharvest  stage  and  in  sanitary 
dressing  techniques  and  practices,  some 
amount  of  contamination  of  beef  and 
poultry  carcasses  with  pathogenic 
microorganisms  is  likely  to  occur— tjven 
in  establishments  that  attempt  to  follow 
the  best  current  practices.  To  reduce  the  ' 
fqod  safety  hazard  posed  by  such 
pathogens,  establishments  should  be 
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required  to  take  affirmative  measures  to 
reduce  or  eliminate  contamination. 

One  concern  regarding  the  use  of 
antimicrobial  treatments  is  that  such 
treatments  will  be  relied  on  as  a 
substitute  for  careful  sanitary  dressing 
techniques  which  provide  the  best 
opportunity  to  pTevent  contamination 
from  occurring  in  the  establishment. 
Other  concerns  are  that  some  treatments 
are  ineffective  at  least  for  certain 
organisms,  and  certain  treatments,  such 
as  carcass  washes  or  soaks,  might  make 
matters  worse  by  spreading 
contamination  and  can  cau.se  economic 
adulteration. 

FSIS  agrees  that  antimicrobial 
treatments  must  not  be  allowed  to 
substitute  for  careful  sanitary  dressing 
procedures,  and  that  any  interventions 
must  be  effective  and  not  result  in 
economic  adulteration.  FSIS  also  agrees 
that  no  one  treatment  will  be  effective 
for  all  pathogens  of  possible  public 
health  concern.  FSIS  believes  that  the 
best  way  to  prevent  harmful 
contamination  of  meat  and  poultry 
products  is  by  adopting  multiple 
approaches  throughout  production, 
slaughter,  and  processing  that  will 
contribute  to  preventing  or  reducing  the 
likelihood  and  degree  of  microbial 
contamination,  especially  by  pathogens. 

FSIS  believes  that  mandating  at  least 
one  antimicrobial  treatment  prior  to  the 
chilling  process  is  an  integral  part — but 
only  one  part — of  the  strategy  for 
reducing  pathogens  on  meat  and  poultry 
proposed  in  this  document.  Product  not 
properly  treated  with  at  least  one 
antimicrobial  treatment  would  be 
retained;  the  Inspector  in  Charge  would 
determine  its  disposition.  FSIS  invites 
public  comment  on  this  approach,  as 
well  as  on  the  issues  raised  in  the 
discussion  below  concerning  what 
treatments  are  effective  and  appropriate. 

Past  and  Current  Agency  Policy 

Despite  establishment's  best  efforts  to 
reduce  or  eliminate  contamination 
during  slaughter  and  dressing 
procedures,  livestock  and  poultry 
carcasses  still  may  harbor  pathogenic 
microorganisms.  The  sources  of  these 
organisms,  most  of  which  are  associated 
with  the  living  livestock  and  poultry, 
are  not  fully  understood,  and  fully 
effective  preharvest  preventive 
measures,  while  under  study,  are  not 
currently  available.  Thus,  introduction 
of  pathogenic  microorganisms  into 
establishments  along  with  the  animals 
cannot  be  absolutely  prevented  at  this 
time.  The  use  of  the  best  slaughter  and 
sanitary  dressing  procedures  and 
technologies  can  reduce  the  likelihood 
that  product  will  be  contaminated  by 
these  invisible  pathogens,  but  they 


cannot  guarantee  the  absence  of 
pathogenic  bacteria  on  raw  meat  or 
poultry  product. 

FSIS  recognizes  that  the  technologies 
now  available  for  reducing  bacterial 
contamination  on  raw  carcasses  are 
limited.  Indeed,  the  inspection 
regulations  currently  have  no  listings  for 
antimicrobial  agents  as  such.  However, 
FSIS  has  over  the  years  permitted  a 
number  of  such  treatments  to  be  used  in 
inspected  establishments  on  a  case-by- 
ca.se  basis,  and  is  proposing  to  include 
some  of  these  in  the  regulations  through 
this  rulemaking.  Some  currently 
available  treatment  methods  are 
described  below. 

New  antimicrobial  procedures, 
including  variations  on  those  listed 
below,  will  be  approved  for  use  by  FSIS 
to  meet  the  proposed  requirement  for  an 
antimicrobial  treatment,  provided  data 
are  submitted  demonstrating  they  are 
safe  and  effective  for  that  purpose. 
Current  interventions  generally  provide 
at  least  a  one  order  of  magnitude  (i.e.. 
a  90-percent)  reduction  in  the  numbers 
of  bacteria  of  concern  on  treated 
carcasses. 

Antimicrobial  treatments  are 
interventions  that  decrease 
microorganisms  present  on  the  surfaces 
of  meat  and  poultry  carcas.ses. 
Antimicrobial  treatments  are  not 
designed  to  compensate  for  sloppy 
sanitary  dressing  procedures  on  the 
slaughter  floor,  and  under  this  proposal, 
will  not  be  permitted  to  be  used  for  that 
purpose. 

Tnus.  the  proposed  use  of 
antimicrobial  treatments  does  not  imply 
a  change  in  current  FSIS  policy 
regarding  removal  of  physical 
contaminants  from  meat  and  poultry 
carcasses.  Fecal,  ingesta,  or  milk 
contamination  on  cattle  carcasses  must 
be  removed  by  trimming.  Wash/trim 
studies  are  underway  to  determine  the 
best  way  to  remove  these  visible 
contaminants.  Public  comment  and 
discussion,  including  peer  review,  of 
the  data  from  these  studies  will  be 
solicited  and  reviewed  as  part  of  the 
Agency's  evaluation  and 
decisionmaking  process  on  this  issue. 

FSIS  policy  concerning  visible 
contaminants  on  poultry  continues  to 
require  carcasses  to  be  free  of  fecal 
contamination  before  entering  the 
chillers.  The  process  control  program 
set  forth  in  the  current  regulations 
provides  Finished  Product  Standards 
(FPS)  for  poultry  where  feces  are  one  of 
the  "nonconformances"  that  are 
summed  with  other  nonconformances  to 
determine  compliance  with  the  standard 
(9  CFR  381.76).  This  is  only  a  measure 
of  the  presence  of  this  nonconformance, 
not  a  tolerance.  Finished  poultry 


carcasses  are  subject  to  the  same 
requirements  as  are  finished  livestock 
carcasses,  with  no  visible  fecal  matter 
permitted.  Because  of  confusion  on  this 
point,  FSIS  is  proposing  to  remove  feces 
from  the  FPS  for  poultry  to  make  clear 
the  current  policy  that  there  is  no 
tolerance  for  feces. 

The  Agency's  proposal  to  codify  the 
zero  tolerance  policy  for  fecal 
contamination  was  one  of  a  number  of 
recently  proposed  changes  lo  its  poultry 
in.spection  regulatipns,  designed 
primarily  to  address  concerns  about 
pathogens  (July  13,  1994.  59  FR  35639). 
The  proposal  drew  more  than  400 
comments.  Although  many  critical 
comments  were  received,  a  great 
majority  of  the  comments  on  point 
supported  the  use  of  antimicrobial 
treatments  and  removal  of  feces  from 
the  Finished  Product  Standards. 
Because  these  two  elements  of  the  Ju  iy 
13  proposal  are  incorporated  in  this 
proposal,  comments  are  again  being 
solicited.  This  does  not.  however, 
preclude  completion  of  the  July 
rulemaking  on  these  two  issues  and  the 
issuance  of  final  rules  based  on  that 
proposal. 

One  part  of  the  July  proposal  that  was 
criticized  in  the  comments  is  the 
requirement  that  the  antimicrobial 
treatment  be  limited  to  application  prior 
to  the  chilling  or  cooling  system.  Some 
commenters  indicated  that  certain 
antimicrobial  treatments  for  use  in  the 
chilling  or  cooling  systems  are  more 
effective  than  treatments  applied  before 
this  point.  Additionally,  some  held  that 
certain  post-chill  treatments,  such  as 
irradiation,  may  provide  a  more 
effective  treatment  option.  FSIS's  intent 
was,  and  is,  that  poultry  entering  chill 
tanks  be  as  clean  as  possible.  However, 
FSIS  invites  comments  on  whether 
mandated  antimicrobial  treatments 
should  be  restricted  to  pre-chill 
application,  as  proposed  above. 

Irradiation  is  another  issue  related  to 
this  proposal  on  antimicrobial 
treatments.  Irradiation  is  statutorily 
defined  as  a  "food  additive"  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  and  thus  its  safety  is  evaluated 
by  FDA,  which  must  approve  its  use  as 
a  food  additive  in  a  regulation 
specifying  safe  and  lawful  conditions  ol 
use.  FDA  has  approved  irradiation  for 
use  in  controlling  foodbome  pathogens 
on  uncooked  poultry  (21  CFR  179.26), 
and  FSIS  has  promulgated  regulations 
under  the  PPIA  specifying  inspection 
requirements  for  establishments  using 
that  process  (9  CFR  181.149).  FDA 
currently  is  considering  a  petition  to 
permit  use  of  irradiation  to  control 
pathogens  r  .  uncooked  meat. 
Irradiation  is  not  being  considered  an 


antimicrobial  treatment  for  purposes  of 
this  proposal  because  irradiation 
facilities  are  to  date  extrinsic,  stand- 
alone operations  Uiat  cannot  easily  be 
integrated  into  a  slaughter  operation— 
the  focus  of  the  present  effort. 
Furthermore,  although  irradiation  has 
been  shown  to  be  a  highly  effective 
pathogen  control  mechanism,  it  is  a 
capital-intensive  process  largely 
unavailable  to  most  inspected  slaughter 
establishments.  Notwithstanding  these 
considerations,  firms  would  be  able  to 
use  irradiation  on  raw  poultry  under 
existing  regulations,  in  addition  to  the 
antimicrobial  treatments  now  being 
proposed. 

Approved  Antimicrobial  Treatments 

A  number  of  methods  for  reducing  the 
number  of  bacteria  that  may  be  on 
carcasses  have  been  suggested,  e.g.. 
exposing  the  carcass  to  hot  water, 
chemical  sanitizers.  such  as  chlorine  or 
trisodium  phosphate  (TSP),  and  short 
chain  food  grade  acids,  such  as  lactic, 
acetic,  and  citric  acids. 

Antimicrobial  treatments  currently 
permitted  by  FSIS  are  techniques 
involving  the  rinsing  of  carcasses  with 
a  wash  or  spray,  normally  using  either 
hot  water  or  a  solution  of  water  and  a 
substance  approved  by  FSIS  for  that  use 
on  the  basis  that  it  has  been  found  to  be 
effective  and  its  use  is  consistent  with 
applicable  FDA  regulations  governing 
food  additives.  Some  mechanical 
process  modifications  currently  in  use 
have  been  shown  to  enhance  the  results 
of  rinsing  procedures.  Countercurrent 
scald  tanks  with  a  postscale  spray  have 
been  shown  to  be  effective  in  reducing 
bacterial  levels  on  poultry  carcasses. 

Equipment  dnd  utensils  used  in 
preparing  or  handling  meat  and  poultry 
products  in  inspected  establishments 
are  subject  to  inspection  to  ensure  that 
their  use  will  not  result  in  adulteration 
or  misbranding  of  the  finished  product. 
To  promote  efficiency  and  uniformity  in 
this  element  of  FSIS's  inspection  duties. 
FSIS  reviews  newly  develeped 
equipment  and  utensils  intended  for  use 
in  inspected  establishments  and 
publishes  a  listing  of  equipment  and 
utensils  found  ;(o  be  acceptable  for  thai 
use  (9  CFR  380.5.  381.53). 
Establishments  and  o'ther  manufacturers 
of  mechanical  devices  designed  for 
antimicrobial  treatments,  such  as 
scalding  tanks  and  spray  cabinets  and 
devices,  must  obtain  approval  of  their 
equipment  from  the  Facilities, 
Equipment  and  Sanitation  Division. 
Science  and  Technology,  Food  Safety 
;ii:d  Inspection  Service,  U.S.  Department 
of  Agriculture.  Washington  DC  20250.  A 
copy  of  the  current  list  of  approved 


equipment  and  utensils  also  is  available 
from  that  office. 

The  use  of  an  antimicrobial  treaUnent 
on  raw  meat  and  podltrv  carcasses 
would  reduce  the  levels"  of  bacteria  on 
the  product,  but  it  would  not  eliminate 
the  need  for  continued  careful  handling 
of  those  products  before  and  after  the 
antimicrobial  treatment.  The  following 
are  available  antimicrobial  treatments 
that  FSIS  tentatively  concludes  could 
satisfy  its  proposed  requirements  for  a 
mandatory  antimicrobial  treatment. 
FSIS  invites  comment  on  each  of  these. 
.  (a)  Hot  water.  Hot  potable  water  or 
steam  may  be  used  to  reduce 
microbiological  counts  on  meat  and 
poultry.  Washing  carcasses  with  hot 
water  has  been  shown  to  be  effective  in 
reducing  the  level  of  bacteria  on  carcass 
surfaces. 

The  decontamination  of  carcasses 
using  hot  water  has  a  number  of 
advantages.  These  include:  (1)  reliable 
reduction  of  contaminants.  (2)  removal 
of  loose  extraneous  material.  (3)  no 
impairment  of  meat  properties.  (4)  no 
chemical  reaction  with  equipment,  such 
as  the  corrosive  effects  associated  with 
acetic  acid.  (5)  no  disposal  problems, 
and  (6)  readily  available  and  easily 
accomplished. 

Disadvantages  with  hot  water  sprays 
include:  (1)  the  need  for  greater 
pumping  pressures,  (2)  less  recoverable 
heat  energy  from  the  outlet  water  steam, 
(3)  the  likelihood  of  nozzle  blockage  if 
water  is  recirculated,  and  (4)  the 
production  of  mist  which  condenses  on 
surfaces  in  the  vicinity  of  the  cabinet  if 
baffles  are  not  used. 

Scientific  studies  over  the  course  of 
the  past  twenty  years  have  investigated 
whether  the  use  of  hot  water  (74^-95'=C, 
165°-201T)  instead  of  the  commonly 
used  lower  water  temperatures  (30°- 
3,5°C.  85°-95°F)  can  reduce  the  general 
microflora  of  aerobic  mesophiles 
present  on  the  carcass,  including 
members  of  the  family 
Enterobacteriaceae.  This  taxonomic 
group  includes  some  of  tlfe  most 
important  foodborne  pathogens.  Hot 
water  rinses  have  been  shown  to  be 
effective  against  a  number  of  foodborne 
pathogens  including  Escherichia  call 
Ol57:H7.  Salmonella,  Yersinia 
enterocolitica.  and  Listeria 
monorvlogene.s-.  Quantitative-studies 
asse.ssing  the  impact  of  hot  water 
treatment  on  the  survival  off.  coli 
Ol57:H7  have  suggested  that  it  can 
reduce  the  levels  present  on  the 
carcasses  by  84-99.9  percent,  as  well  as 
the  number  of  contaminated  carcasses. 
Other  studies  with  E.  coli  biotvpe  1  (f . 
coli  0157:H7  is  one  of  hundreds  of  E. 
ro// serovars)  have  indicated  that  hot 


water  can  reduce  levels  by  99-99.9 
percent. 

The  effects  of  hot  water  washing  are 
dependent  on  two  separate  mechanisms. 
The  first  is  simply  the  physical  washing 
action  of  the  rinsing.  This  can  account 
for  a  significant  portion  of  the  overall 
effect,  particularly  if  the  bacteria  are 
only  loosely  attached  to  the  carcass 
surface.  In  addition,  the  thermal  effects 
of  the  elevated  temperatures  produce 
some  degree  of  heat  inactivation.  As 
with  any  thermal  processing,  the  exient 
of  the  inactivation  will  be  directly 
proportional  to  both  the  duration  and 
temperature  of  the  heating  material  (i.e., 
water  temperature).  A  hot  water  rinse 
can  achieve  up  to  a  99.9  percent  (3  log) 
decrease  in  the  levels  of  various 
pathogenic  and  non-pathogenic  hactori.n. 
It  potentially  can  achieve  up  to  a  99.9 
percent  reduction  in  E.  co/i  Ol57:H7 
Hot  water  sprays  are  most  effective 
when  applied  in  a  manner  that  raises 
the  water  film  on  the  surface  of  the 
carcass  (surface  temperature  of  the 
carcass)  to  82'>C  (IBCF)  for  10  seconds. 
Exposure  of  beef  carcasses  to  80°C 
(176°F)  water  results  in  a  greying  of  the 
meat  surfaces;  however,  the  color 
returns  to  its  normal  appearance  after 
chilling.  When  the  carcass  surface  is 
exposed  to  82°C  (180''F)  for  more  than 
20  seconds,  tissue  discoloration 
becomes  permanent. 

Researchers  have  tested  the 
effectiveness  of  hot  water  using  sprays 
or  dips  and  using  decontamination 
cabinets,  with  hot  water  only  and  with 
chemical  sanitizers. 

One  study  found  that  treating  bt'el 
carcasses  with  a  steam  and  hot  water 
spray  at  176''F-205°F  (80''C-96''C)  for  2 
minutes,  sprayed  from  one  foot  (25  (.m.) 
lowered  bacterial  numbers.  A  volume  of 
18.9  liters  of  water  was  sprayed  for  irn  ti 
carcass.  Some  discoloration  of  tlu' 
carcass  surface  occurred  initially,  but 
normal  color  returned  after  cooling  for 
24  hours. 

Another  study  found  a  hot  wnter 
treatment  of  beef  and  mutton  samples 
inoculated  with  E.  coli  more  effectivp  in 
reducing  bacterial  numbers  than  a 
naked  flame,  steam  chamber,  steam 
ejection,  or  washing  with  water  at  37  ( : 
(99T).  When  hot  water  temperatures 
were  below  BO^C  (140°F).  no  signin(,;int 
color  change  was  noted.  Above  85'C 
(185T).  the  color  change  was  marked 
and  permanent.  Permanent. color 
changes  of  the  surface  tissues  caused  liv 
using  water  at  95°C  (203°F)  for  three 
minutes  did  not  extend  more  than  aboui 
0.5  mm  below  the  surface.  Temperatures 
of  70°C  (158''F)  and  above  gave  at  least 
a  two  log  (99  percent)  reduction  ol 
inoculated  E  ro/;  on  samples. 
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The  hot  water  spray  cabinet  used  on 
lamb  carcasses  had  water  leaving  the 
nozzles  at  95°C,  but  the  temperature  of 
the  water  reaching  the  carcass  could  not 
be  raised  above  74''C  (165°F).  They  were 
able  to  obtain  a  99  percent  decrease  in 
inoculated  E.  coli  at  all  sites  when  sheep 
carcasses  were  immersed  in  SO'C 
(176°F)  water  for  10  seconds.  Immersion 
for  30  seconds  gave  little  extra  kill  of 
inoculated  bacteria.  In-plant  immersion 
tests  on  carcasses  that  had  not  been 
inoculated  showed  a  98  percent 
reduction  in  bacterial  numbers. 

Researchers  have  found  that  pouring 
hot  water  at  169°F  (77°C)  on  beef  (tissue 
slices)  and  mutton  (carcass)  samples  for 
10  seconds  destroyed  more  than  99 
percent  of  E.  coli  and  Salmonella 
inoculated  (10''-Vcm2)  onto  the  samples. 
Tissues  surfaces  were  not  permanently 
discolored.  When  beef  slices  (2.5  cm 
thick)  swabbed  with  bacterial  culture 
were  exposed  to  hot  water  (60°.  65°,  70°. 
80°,  90°C)  for  intervals  of  10,  30.  60,  and 
120  seconds,  it  was  found  that  the  time 
of  exposure  was  not  a  factor,  but  a 
progressive  decrease  in  E.  coli  counts 
from  >10'  at  60°C  to  >10'»  at  90°C  was 
noted.  Coliform  and  aerobic  mesophilic 
bacteria  counts  on  six  naturally 
contaminated  sheep  carcasses  were 
reduced  from  100  cells/cm^  to  below 
detectable  limits  and  8.500  to  310  cells/ 
cm^  respectively. 

A  1979  study  applied  cold  water 
(16°C,  60°F)(<14  kg/cm2},  hot  water 
76°C-80°C  (168°C-176°F])(14  kg/cm-), 
and  steam  (95°C)  to  previously  frozen 
beef  plate  strips.  Treatment  with  cold 
water  alone  reduced  the  counts  by  about 
one  log.  Steam  alone  only  reduced  the 
count  by  0.06  log.  Initial  reduction  in 
counts  by  hot  water  alone  was  2.0  log. 
Samples  held  at  3.3°C  were  cultured  for 
several  days  after  treatment.  After  an 
initial  lag  phase  of  less  than  a  day  for 
samples  treated  with  cold  water  or 
steam,  the  rates  of  bacterial  growth  were 
greater  on  the  treated  samples  than  on 
untreated  controls.  By  the  fifth  day  the 
aerobic  plate  counts  for  steam  and  cold 
water  treated  samples  exceeded  the 
aerobic  plate  count  on  the  control 
samples.  Presumably  this  was  due  to  the 
greater  surface  moisture  from  the 
treatment.  The  rate  of  bacterial  growth 
on  samples  treated  with  hot  water  was 
similar  to  that  on  controls,  but  the 
initial  2-Iog  difference  was  maintained 
through  12  days  of  storage  resulting  in 
nearly  5  additional  days  for  counts  to 
reach  lO^/cm^ 

A  1981  study  reported  that  lamb 
carcasses  sprayed  with  hot  water  at 
temperatures  >169°F  (77°C)  caused 
significant  decreases  (1.0  logio/cm^)  in 
APC.  As  temperature  was  increased  the 


reduction  in  bacterial  numbers  observed 
by  sprav  washing  was  increased. 

Another  researcher  used  a  deluge 
method  instead  of  conventional 
pressure  spraying.  Advantages  cited 
include:  construction  simplicity, 
cheaper  running  cost,  and  greater 
reduction  in  bacteria.  However,  unlike 
spray  decontamination,  coverage  of  the 
abdominal  and  thoracic  cavities  was 
only  about  65  percent.  He  found  a 
significant  (<0.05)  linear  relation 
between  the  log  reduction  in  inoculated 
E.  coli  and  average  water  film 
temperature  which  varied  with 
exposure  time  immediately  after 
treatment.  Longer  exposure  (20  sec  vs  10 
sec)  produced  significantly  greater 
reduction  at  higher  temperatures  (44.5", 
66.0°,  74.2°,  83.5°C).  There  was  no 
significant  growth  of  £.  coli  between  24 
and  48  hours,  which  is  consistent  with 
the  findings  of  several  other  researchers. 
After  chilling  for  48  hours,  sides 
exposed  to  83.5°C  had  a  slight  and 
apparently  permanent  bleaching  of  the 
fat  and  meat  tissue  in  the  area  of  the 
upper  thoracic  cavity. 

In  a  1993  study,  carcasses  were 
sprayed  with  2  liters  of  hot  (95°C)  water 
for  40  seconds  with  the  intent  of  raising 
the  meat  surface  temperature  to  82°C  for 
10  seconds  before  final  wash  and  after 
final  wash.  The  apparatus  was  designed 
to  raise  the  temperature  within  30 
seconds  and  maintain  it  at  82°C  for  10 
seconds.  Culture  samples  taken  from  hot 
water-treated  carcasses  before  final 
wash  had  a  mean  logio/cm^  of  1.1  while 
controls  had  logKi/cm^  of  2.4.  Culture 
samples  taken  from  hot  water-treated 
carcasses  after  the  final  wash  had  a 
mean  logio/cm^  of  1.5  while  controls 
had  logio/cm^  of  2.3.  It  was  unclear  why 
a  greater  reduction  in  bacterial  numbers 
occurred  when  carcasses  were  sprayed 
with  hot  water  before  the  final  carcass 
rinse.  A  15-20  minute  elapsed  time 
between  hot  water  and  final  wash  may 
have  allowed  more  bacterial  attachment 
to  take  place.  The  volume  of  the  spray 
and  the  size  of  droplets  were  found  to 
have  a  profound  effect  on  the 
temperature  of  the  water  contacting  the 
carcass  surface. 

In  view  of  this  research,  FSIS  is 
proposing  that  hot  water  treatments 
used  to  meet  the  intent  of  this  regulation 
be  applied  such  that  the  temperature  of 
the  water  at  the  surface  of  the  carcass  is 
>  165°F  (>  74°C)  for  >  10  seconds.  If 
applied  by  a  spray,  this  is  likely  to 
require  that  the  water  be  heated  to  a 
somewhat  higher  temperature.  The  hot 
water  would  have  to  contact  ail  carcass 
surfaces.  Other  combinations  of  time 
and  temperature  of  hot  water  also  may 
be  effective.  FSIS  would  like  comments 
on  this  point. 


FSIS  considers  the  final  beef  carcass 
.wash  to  be  an  appropriate  point  at 
which  to  apply  hot  water  as  an 
antimicrobial  treatment.  The  final 
carcass  wash  occurs  at  the  end  of  the 
slaughter  and  dressing  process,  after 
trimming  and  FSIS  postmortem 
inspection  is  completed.  The  final 
carcass  wash  is  usually  the  last  step  in 
the  dressing  process  before  the  carcass 
enters  the  cooler  for  chilling.  The  final 
carcass  wash  removes  blood,  bone  dust, 
hair,  dirt,  and  other  accidental 
contamination.  On  November  1, 1994. 
FSIS  announced  that  hot  water  rinses 
will  be  allowed  at  the  final  beef  carcass 
wash  without  prior  approval.  An 
establishment  wishing  to  applv  hot 
water  to  beef  carcasses  at  the  final  wash 
no  longer  must  obtain  prior  approval  by 
FSIS.  However,  FSIS  notes  that  a  hot 
water  wash  used  pre-evisceration  might 
also  meet  the  intent  of  this  regulation 
and  therefore  has  the  potential 
advantage  of  removing/destroying 
bacteria  before  they  have  had  time  to 
become  tightly  attached  to  carcass 
tissues.  FSIS  invites  comments  on 
whether  the  use  of  hot  water  wash  to 
satisfy  the  proposed  requirement  of  an 
antimicrobial  treatment  should  be 
limited  to  the  final  carcass  wash  or 
should  be  permitted  at  other  stages  of 
the  slaughter  and  dressing  process. 

A  list  of  studies  on  various  methods 
of  applying  hot  water  to  meat  and 
poultry  carcasses  is  on  file  in  the  FSIS 
Docket  Clerk's  office,  and  is  available 
from  the  Director.  Slaughter  Inspection 
Standards  and  Procedures  Division. 
FSIS,  U.S.  Department  of  Agriculture. 
Washington,  DC  20250.  FSIS  welcomes 
additional  data  on  the  effectiveness  of 
hot  water  as  an  antimicrobial  treatment, 
especially  regarding  the  effectiveness  of 
varying  temperatures  and  times  of 
exposure. 

(b)  Lactic,  acetic,  and  citric  acid 
solation  sprays. 

Lactic,  acetic  and  citric  acids  are  weak 
acids  that  have  long  been  consumed  by 
humans  in  a  variety  of  foods.  They 
occur  naturally  (e.g.,  citric  acid  in 
limes),  have  been  added  in  the 
processing  of  a  broad  variety  of  foods 
(e.g.  acetic  acid  in  mayonnaise),  and 
develop  in  the  fermentation  of  foods 
(e.g..  lactic  acid  in  cheese). 

FDA  lists  acetic  acid  as  Generally 
Recognized  As  Safe  (GRAS)  as  a  direct 
food  substance  in  21  CFR  184.1003  if 
used  at  levels  not  exceeding  current 
good  manufacturing  practice  (CGMPK 
The  acetic  acid  listing  specifies  that  the 
CGMP  results  in  a  maximum  level  in 
meat  of  0.6  percent  as  served.  While  the 
use  of  acetic  acid  on  fresh  meat  was  not 
reviewed  by  the  Select  Committee  on 
GRAS  Substances  in  reaching  its 
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conclusion  cm  the  safety  of  food  use  of 
acetic  acid.  FDA  believes  that  use  of 
acetic  acid  as  proposed  in  this  rule  will 
result  in  residual  levels  on  product  "as 
served"  below  the  most  restricted  use 
levels  specified  in  §  184.1005  for  acetic 
acid  (FDA  November  29,  1982).  0.1.=; 
percent  for  "all  other  food  categories." 

Lactic  acid  is  approved  as  GR,'\S  at  21 
CFR  184.1061  with  no  limitations  other 
than  good  manufacturing  practice.  In 
addition,  lactic  acid  is  listed  for  use  as 
an  anfimicrqbial  agent  in  foods,  also  at 
a  level  not  to  exceed  good 
manufacturing  uractice. 

Citric  acid  is  listed  for  multiple 
purpose  use  in  21  CFR  182.1033.  when 
used  in  accordance  with  good 
manufartiirihg  practices. 

In  addition,  .sections  318.7(c)(4)  and 
381.147(0(4)  of  the  regulations  (9  CFR 
318.7(c)(4)  and  381.147(f)(4))  currently 
allow  the  use  of  acetic,  lactic,  and  citric 
acids  as  acceptable  ingredients  in 
various  meat  and  poultry  products 
when  used  as  acidifiers  or  as  esterifiers 
in  margarine.  Citric  acid  may  also  be 
used  as  an  anticoagulant,  a  flavoring 
agent,  and  a  synergist  at  various  levels 
in  various  meat  and  poultry  food 
products.  Citric  acid  is  acceptable  as  a 
curing  accelerator  to  speed  up  color 
fixing  or  preserve  color  during  storage  of 
cured  pork  and  beef  cuts  and  cured 
comminuted  meat  food  products 

In  1990,  FSIS  determined  that  lactic, 
acetic  and  citric  acids  can  be  safelv  and 
effectively  used  as  antimicrobial 
treatments  on  meat  and  poultry 
carcasses  and  by-products  during 
slaughter  and  dressing  procedures.  That 
determination  was  based  on  an 
extensive  review  of  the  scientific 
literature  on  methods  of  reduction  of 
bacteria  on  meat  surfaces. 

During  the  past  twenty  years  the  use 
of  organic  acid  rinses  to  reduce  spoilage 
and  pathogenic  microorganisms  on 
foods  has  been  studied  extensively. 
Numerous  researchers  have 
demonstrated  that  organic  acid  rinses 
can  produce  a  significant  reduction  in 
bacterial  levels  on  the  surfaces  of  meat 
and  poultry.  Although  most  of  these 
studies  have  been  conducted  under 
laboratory  conditions,  there  have  been 
some  studies  that  have  specifically 
assessed  the  efficacy  of  these 
antimicrobial  systems  under  production 
conditions.  Also,  some  of  the  laboratory 
research  has  been  conducted  under 
simulated  in-pJant  conditions. 

The  results  achieved  in  the  various 
research  trials  have  not  been 
unequivocal,  in  part  because  the 
effectiveness  of  the  compounds  is 
dependent  on  their  interactions  with  a 
number  of  other  factors.  Some  of  the 
factors  that  have  been  identified  include 


(1)  pre-  versus  post-rigor  tissue,  (2)  pre- 
washing  prior  to  treatment,  (3)  tissue 
type.  (4)  method  for  acid  delivery,  (5) 
droplet  size.  (6)  flow  rate/pressure.  (7) 
temperature,  (8)  pH.  (9)  contact  time, 
(10)  bacterial  species,  (11)  tvpe  of  acid, 
(12)  buffering  capacity,  and"(13) 
moisture  content.  Differences  in  study 
design,  especially  factors  such  as 
methods  used  to  collec:t  tissue  samples 
and  analyze  for  bacterial  species  or  the 
preadaptation  of  bacterial  cells  to  an 
acid  environment,  affect  results. 
Interpretation  of  research  results  (.an 
also  be  confounded  bv  difficulty  in 
obtaining  valid  microbiologicaldata 
becau.se  of  large  carcass  to  carcass 
variations,  as  well  as  differences  in 
microflora  associated  with  different 
slaughter  facilities,  carcasses,  and 
sample  sites  on  individual  carcasses. 

The  literature  sugge.sts  it  is  important 
to  lower  the  pH  of  the  meat  surface  if 
bacteria  are^o  be  controlled  effectively 
by  using  an  organic  acid.  Most  organic 
acids  are  effective  only  at  low  pH  values 
of  pH  5.5.  Apparently  the  anion  exerts 
some  effect  on  bacteria  at  pH  values  of 
pH  5.5.  The  pH  affects  the  extent  of 
dissociation.  Undissociated  weak  acids 
are  more  effective  than  the  dissociated 
form  and  dissociate  to  produce 
acidification  of  the  cell  interior. 

Overall,  the  available  scientific  data 
indicate  that  washing  of  carcasses  with 
organic  rinses  or  spravs  can  achieve  a 
90-99.9  percent  reduction  in  levels  of 
spoilage  bacteria  (e.g..  Psetidomonas 
Puorescens)  though  in  some  cases  die 
reductions  were  not  statistically 
significant  and  in  others  no 
improvement  was  noted.  In  addition, 
acid  sprays  and  dips  have  also  been 
shown  to  decrease  the  levels  of  specific 
pathogens,  as  well  as  the  incidence  of 
carcasses  that  are  positive  for  specific 
pathogens.  This  includes  activity 
against  Salmonella  spp.. 
Staphylococcus  aureus.  Campylobacter 
jejeuni.  Yersina  enterocolitica,  and 
Listeria  monocytogenes.  However,  these 
techniques  do  not  and  cannot  be 
expected  to  completely  inactivate  or 
eliminate  pathogens. 

One  of  the  bacterial  species  that 
appears  to  be  among  the  more  resistant 
to  the  effects  of  organic  acids  is  E.  coli 
Ol57:H7.  A  number  of  investigators 
have  found  that  Ol57:H7  has  a 
relatively  high  acid  tolerance.  Again,  the 
extent  of  inactivation  achieved  with  £. 
coli  Ol57:H7  has  varied  among  the 
various  studies.  For  example,  one 
researcher  found  that  E.  coli  Ol57:H7 
reductions  were  similar  to  those 
observed  for  Salmonella  spp.  and 
Listeria  monocytogenes,  with  up  to  a 
99.9  percent  reduction  in  the  levels  of 
all  three  bacteria  from  inoculated  tissues 


and  concluded  that  an  acetic  acid 
t:art:ass  sanitizer  could  be  used  as  an 
effective  method  to  control  these 
bacterial  pathogens.  Conversely,  another 
reported  that  up  to  1.5  percent  acid 
treatments  did  not  appreciably  reduce  E 
ro/;.Ol57:H7.  whether  at  20°  or  55X 
and  "was  of  little  value  in  disinfecting 
beef  off.  ro/;  0157."  It  has  been 
reported  that  there  are  differences 
among  E.  ro// Ol57:H7  isolates  in 
relation  to  their  acid  tolerances.  TIk-m! 
investigators  also  found  that  . 
inactivation  was  dependent  on  acid 
concentration  (5  percent  gave  greatest 
reductions),  and  tissue  type  (reductions 
greater  on  adipose  tissue  than  lean). 
Some  investigators  have  suggested  that 
lactic  add  is  more  effective  than  acetic 
or  citric  acid  against  E.  coli.  It  has  been 
suggested  that  the  primary  determinants 
of  effectiveness  were  the  pH  achieved  at 
the  surface  of  the  carcass  and  the 
corre.sponding  period  of  exposure. 

Organic  acids  apparently  are  more 
effettive  when  applied  as  soon  after 
slaughter  as  feasible,  and  when  they  are 
at  elevated  temperatures  (53°-55°C). 
The  bacteria  found  on  a  carcass  soon 
after  slaughter  are  believed  to  be  present 
in  a  water-film  on  the  surface  and, 
therefore,  are  relatively  easy  to  remove, 
contrasted  with  bacteria  that  have 
become  attached  to  the  carcass  surface 
itself  by  the  time  chilling  is  complete 
and  are  therefore  more  difficult  to 
remove. 

Overall,  organic  acid  rinses  appear  to 
be  a  generally  effective  antimicrobial 
inter\'ention  that  have  several  distinct 
advantages.  Specifically,  the  advantages 
include:  (1)  the  technique  can  achieve 
up  to  a  99.9  percent  (3  log)  decrea.se  in 
the  levels  of  specific  pathogenic  and 
non-pathogenic  bacteria;  (2)  the 
effectiveness  of  the  application  can  be 
readily  monitored;  (3)  the  technology 
can  be  implemented  through  a  relatively 
straightforward  modification  of  existing 
eouipment:  and  (4)  this  is  a  process  for 
which  there  are  no  apparent  "tradeoffs  ■ 
in  relation  to  other  risks  or  negative 
'attributes  (e.g..  the  presence  of  residues 
or  the  need  to  eliminate 
environmentally  sensitive  byproducts). 
The  primary  disadvantage  is  that  the 
effectiveness  of  acetic  acid  rinses 
against  E.  coli  Ol57:H7  is  not  as  great 
as  against  other  pathogens,  and  at  least 
some  studies  indicate  that  these  rinses 
may  not  achieve  the  results  desired 

In  1992.  FSIS  issued  a  directive  (FSIS 
Directive  6340.1.  11/24/92)  that 
provided  guidance  to  FSIS  employees 
on  conditions  of  use.  and  how  to 
evaluate  and  respond  to  livestock 
establishments"  requests  for  approval  of 
pre-evisceration  carcass  spray  systems 
using  an  acid  spray  to  reduce'  the 
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microbial  population  and  retard  further 
microbial  growth  on  livestock  carcasses. 
For  beef  carcasses,  FSIS  also  recently 
authorized  establishments  to  use  acetic, 
citric,  or  lactic  acids  on  inspected  and 
passed  carcasses  before  chilling  in 
conjunction  with  the  final  wash  without 
prior  FSIS  approval  on  an 
establishment-by-establishment  basis. 

FSIS  is  proposing  that,  to  satisfy  the 
proposed  requirement  for  at  least  one 
antimicrobial  treatment,  acetic,  lactic,  or 
citric  acid  could  be  applied  to  carcass 
surfaces  prior  to  entering  the  cooler. 
FSIS  is  preparing  to  propose  in  a 
separate  rulemaking  that  these  organic 
acids  be  listed,  as  approved 
antimicrobial  agents,  in  9  CFR  318.7  and 
381.147  for  livestock  and  poultry  uses, 
respectively,  in  a  solution  of  1.5-2.5 
percent  concentration  and  in  such  a 
fashion  that  all  carcass  surfaces  would 
be  contacted. 

FSIS  invites  comments  on  whether 
the  use  of  these  acids  to  satisfy  the 
program  requirements  for  an 
antimicrobial  treatment  should  be 
limited  to  post-inspection  application  in 
conjunction  with  the  final  carcass  wash 
or  should  be  permitted  at  earlier  stages 
of  the  slaughter  and  dressing  process, 
such  as  after  skinning  but  before 
evisceration  and  completion  of 
postmortem  inspection  by  FSIS 
inspectors,  or  during  chilling.  FSIS  also 
invites  comment  on  whether  organic 
acid  sprays  should  be  considered  an 
acceptable  antimicrobial  treatment  in 
beef  slaughter  establishments  in  light  of 
the  reported  acid-resistance  of  E.  coli 
Ol57:H7,  which  is  a  pathogen  of 
particular  public  health  concern  in  beef. 

A  list  of  studies  on  the  application  of 
organic  acids  on  meat  carcasses  is  on 
file  with  the  FSIS  Docket  Clerk  and  may 
be  obtained  from  the  Director.  Slaughter 
Inspection  Standards  and  Procedures 
Division.  FSIS.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 

(c)  Trisodium  phosphate  (TSP).  The 
application  of  TSP  to  raw  poultry 
carcasses  by  spraying  or  dipping  with  a 
solution  of  water  and  food  grade  TSP 
was  recently  approved  by  FSIS. 
Trisodium  phosphate  (TSP)  fs  listed  in 
the  FDA  regulations  as  GRAS  for 
multiple  purpose  use.  in  accordance 
with  good  manufacturing  practices.  FDA 
has  affirmed  that  application  of  TSP  to 
raw  poultry  carcasses  is  consistent  with 
the  GRAS  listing  for  TSP.  Additionally. 
TSP  (sodium  phosphate,  tribasic)  is 
listed  in  the  Food  Chemicals  Codex  III 
(1981). 

FSIS  has  granted  interim  approval  for 
use  of  TSP  at  pre-chill  and  post-chill 
locations,  and  has  begun  rulemaking 
procedures  to  include  this  compound  in 
9  CFR  381.147(f)(4).  Table  1.  under  the 


new  class  of  substances  to  be  called 
"antimicrobial  agents"  (59  FR  551).  TSP 
reduces  bacterial  levels,  including 
pathogenic  bacteria,  on  raw  poultry 
carcasses  when  applied  by  spraying  or 
dipping  the  raw  poultry  carcasses  for  up 
to  15  seconds  post-chill  or  for  up  to  30 
seconds  pre-chill  with  an  8-12  percent 
solution  of  TSP  in  water.  TSP  may  be 
applied  to  raw  chilled  poultry  as  a 
solution  maintained  at  45°F-55''F,  and 
to  raw  poultry  as  a  solution  maintained 
at  65°F-85''F. 

Industry,  university,  and  Agriculture 
Research  Service  studies  demonstrate 
TSP  induced  reductions  in  carca.ss 
Salmonella  levels  ranging  from  90  to 
>99.9  percent  (1.2  to  8.3  log,,,).  The 
higher  Salmonella  reductions  were 
associated  with  pre-chill  TSP 
applications.  Mean  carcass  Salmonella 
prevalence  was  reduced  from  up  to  23 
percent  to  approximately  1  percent. 
Industry  .studies  demonstrate  median 
reductions  in  carcass 
Enterobactehaceae  and  E.  coli  levels  of 
approximately  99.5  percent  (2.5  logio). 
In  a  study  conducted  by  an  independent 
laboratory.  Campylobacter  average 
prevalence  was  reduced  from  100 
percent  to  30  percent  with  mean 
numerical  reductions  of  >99.9  percent 
(4  logio)  following  TSP  application  to 
raw.  unchilled  poultry  carcasses.  TSP 
application  to  raw  poultr\'.  under  the 
above  stated  time,  concentration,  and 
temperature  conditions  of  use.  therefore, 
causes  statistically  significant 
reductions  in  these  most  common  gram 
negative  pathogens  associated  with  raw 
poultry. 

As  part  of  the  poultry  chilling 
process,  poultry  carcasses  may  gain 
moisture  up  to  the  levels  permitted  in 
9  CFR  381.66(d).  Poultry  establishments 
using  TSP  are  not  exempted  from  the 
moisture  absorption  and  retention  limits 
contained  in  9  CFR  381.6B(d).  To 
preclude  the  potential  for  economic 
adulteration  of  poultry  carcasses  as  a 
result  of  TSP  treatments,  federally 
inspected  establishments  applying  TSP 
to  raw  poultry  carcasses  will  include  the 
TSP  application  in  their  washing, 
chilling,  and  draining  method  as 
outlined  in  9  CFR  381.66(d)(8). 

Commercial  use  of  TSP  has  only 
recently  begun  in  some  poultry 
establishments.  It  is  not  yet  widely 
used.  A  commercial  study  investigating 
the  efficacy  of  TSP  in  reducing  bacterial 
levels  on  beef  carcasses  is  in  progress. 

Federally  inspected  establishments 
using  TSP  as  an  antimicrobial  agent  on 
raw  poultry  have  consistently  met  local 
and  State  effluent  phosphate  discharge 
requirements  by  making  minor 
modifications  to  their  effluent 
fiocculation  methods. 


FSIS  is  proposing  to  permit  TSP  to  be 
applied  to  poultry  carcass  surfaces  at 
any  point  prior  to  entering  the  chiller  as 
one  means  to  meet  the  proposed 
requirement  for  an  antimicrobial 
treatment.  FSIS  intends  to  propose  in 
another  rulemaking  a  regulation  to  list 
TSP  in  part  381.147(f)(4).  Table  1.  as  an 
approved  antimicrobial  agent.  TSP 
would  be  applied  in  a  solution  of  8-12 
percent  concentration  in  such  a  fashion 
that  all  carcass  surfaces  would  be 
contacted. 

A  list  of  studies  done  on  the 
application  of  TSP  to  poultry  carcasses 
is  on  file  in  the  FSIS  Docket  Clerk's 
office,  and  is  available  from  the 
Director,  Slaughter  Inspection  Standards 
Division,  FSIS,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250. 

(d)  Chlorinated  water  The  washing  of 
carcasses  with  chlorinated  water  to 
reduce  the  amount  of  spoilage  and 
pathogenic  microorganisms  on  carcasses 
is  a  longtime  practice  in  the  poultry 
industry.  As  early  as  1951.  re.sea«:hers 
noted  the  effectiveness  of  in-plant 
chlorination  in  lowering  bacteria  counts 
on  product,  increasing  shelf  life, 
reducing  odors  in  the  establishment, 
and  reducing  slime  on  equipment. 

Chlorine  is  now  used  in  most  poultry 
establishments,  primarily  in  chill  water, 
to  minimize  bacterial  cross- 
contamination  and  as  an  effective 
sanitizing  agent  on  facilities  and 
equipment,  usually  at  FSIS-sanctioned 
levels  of  20  to  50  parts  per  million 
(pptn)  available  chlorine. 

A  FSIS  study  published  in  1992 
showed  significant  microbial  reductions 
on  raw  chicken  carcasses  and  giblets 
immersed  in  chlorinated  chill  water.  In 
this  study,  the  addition  of  25  ppm  of 
chlorine  in  the  chill  water  resulted  in  a 
significant  decrease  in  aerobic  plate 
counts,  Enterobacteriaceae,  and  E.  coli. 
Some  reduction  also  occurred  without 
chlorine  in  chill  water  indicating  that 
chilling  carcasses  in  this  manner 
actually  reduces  the  bacterial  load  on 
carcasses.  The  effect  on  Salmonella  was 
a  reduction  in  the  amount  of  cross- 
contamination.  Without  chlorine,  the 
percent  of  carcasses  exiting  the  chiller 
with  Salmonella  versus  the  percent 
going  in  increased  significantly.  With 
the  addition  of  chlorine,  the  differential 
was  not  significant.  The  conclusion  was 
that  chlorine  aids  in  the  control  of  cross- 
contamination  in  the  chillers. 

Chlorinated  water  has  long  been 
recommended  for  reducing  bacteria  in 
poultry  processing  establishments.  In 
one  study  34  ppm  chlorine  reduced 
salmonellae  in  broiler  chill  water  to 
non-detectable  levels,  and  resulted  in 
significant  reductions  (10-13  percent)  in 
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the  incidence  of  Salmonella  on  the 
carcasses. 

A  1968  study  demonstrated  that  by 
incorporating  chlorine  (20  ppm)  into 
sheep  carcass  wash  water,  bacterial 
numbers  were  reduced  significantly,  but 
usually  less  than  one  log.  Another  study 
showed  increased  reductions  in 
bacterial  numbers  were  obtained  as  the 
chlorine  level  in  water  used  to  wash 
lamb  carcasses  was  increased  up  to  357 
ppm.  Another  researcher  observed 
similar  reductions  when  lamb  carcasses 
were  washed  with  150  and  250  ppm 
chlorine.  A  study  in  1977  found  that  up 
to  logio0.7/cm^  reduction  could  be 
obtained  by  using  water  containing  200- 
250  ppm  chlorine  to  spray  beef  tissue. 

An  initial  mean  reduction  of  0.31  log 
on  beef  tissue  has  been  achieved  by 
treating  it  with  a  200-250  ppm  chlorine 
wash.  FSIS  considers  the  application  of 
chlorine  nt  levels  up  to  30  ppm  on 
poultry,  including  giblets  and  salvaged 
parts,  and  in  poultry  chiller  water,  to  be 
prior  sanctioned  under  the  food  additive 
provisions  of  the  Federal  Food.  Drug, 
.md  Cosmetic  Act.  The  comparable  u.se 
of  chlorine  in  sprays  applied  to 
livestock  carcasses  is  also  a  practice  that 
has  long  been  permitted  by  FSIS. 

The  vast  majority  of  poultry 
establishments  and  a  growing  number  of 
meat  establishments  apply  chlorine 
solutions  during  slaughter  and 
processing.  To  meet  the  intent  of  the 
regulation,  FSIS  would  allow  the 
application  of  20-50  ppm  chlorine  in 
the  final  wash  for  livestock  and  poultry 
carcasses. 

Some  environmental  risks  have  been 
associated  with  the  use  of  chlorine, 
most  significantly  from  the  formation  of 
byproducts  of  chlorine  reactions  with 
organic  compounds  in  water.  The 
trihalomethane  (THM)  byproducts  are 
the  current  focus  of  regulation  of 
drinking  water  chlorination  by  the 
Environmental  Protection  Agency  under 
the  Safe  Drinking  Water  Act.  It  has  been 
reported  that  there  is  an  association 
between  long-term  exposure  to 
chlorinated  drinking  w-ater  and  a  9-15 
percent  higher  incidence  of  human 
bladder  and  rectal  cancer.  The 
researt;hers  were  of  the  opinion, 
however,  that  the  public  health  risks 
from  microbial  contamination  in 
unchlorinated  water  "greatly  exceed" 
the  risks  of  possible  increa.sed  incidence 
of  bladder  and  rectal  cancers. 

Because  one  of  the  THMs,  chloroform. 
is  an  animal  carcinogen,  FSIS 
contracted  with  a  private  firm  to 
perform  a  quantitative  cancer  risk 
assessment  on  chloroform  i:esidues 
recovered  from  the  fat  and  skin  of  whole 
broiler  chickens  purcha.sed  at  retail. 
Based  on  this  asses-sment,  estimates  of 


additional  lifetime  cancer  risk  in  the 
population  from  consumption  of 
chloroform  residues  in  chicken  ranged 
ftt)m  two  in  one  billion  (2  x  lO"")  to  five 
in  100  million  (5  x  lO"")  for  fat,  and 
from  two  in  one  billion  (2  x  IQ-'')  to 
four  in  100  million  (4  x  IQ-")  in  .skin 
based  on  estimates  of  chicken 
consumption.  These  are  well  below  the 
level  of  one  in  one  million  (1  x  lO-*^) 
additional  lifetime  cancer  risk  generally 
considered  negligible  by  EPA  and  FDA 
in  their  regulation  of  pesticides  and 
other  chemicals,  such  as  animal  drug 
residues. 

FSIS  believes  that  these  extremely 
small  risks  are  clearly  outweighed  by 
the  public  health  benefits  of  chlorine  in 
reducing  microbial  contaminants  on 
product.  FSIS  permits  the  use  of  nitrites 
in  cured  products  on  a  similar  basis;  the 
antimicrobial  safety  benefits  provided 
consumers  by  its  use  greatly  outweigh 
the  very  small  risk  posed  by  possible 
carcinogenic  byproducts. 

At  the  request  of  FSIS,  ARS  is 
studying  the  possible  risks  from  any 
mutagens  that  might  be  formed  with  the 
use  of  chlorinated  poultry  chiller  water. 
Early  phases  of  this  study  indicate  only 
that  very  low  levels  of  mutagenic 
compounds  are  associated  with 
chlorinated  poultry  chiller  water  and 
that  they  increase  as  the  chlorine  levels 
used  increase. 

FSIS  will  continue  to  monitor  closely 
all  data  on  the  safety  of  chlorine  when 
used  on  carcasses  as  an  antimicrobial 
agent,  and  will  continue  to  reevaluate 
the  risks  and  benefits  associated  with 
approved  use. 

FSIS  invites  comments  on  the  risks 
and  benefits  of  chlorine  used  to  reduce 
and  control  microbial  levels  on  meat 
and  poultrv'  products. 

Product  for  Export 

Application  of  antimicrobial 
treatments  under  this  proposed 
regulation  might  interfere  with  the 
export  of  the  products.  This  mav  be 
especially  true  for  products  from 
carcasses  treated  with  certain  chemicals. 
For  example,  Canada  limits  the  use  of 
chlorine  on  poultry  products  to  a 
maximum  of  20  ppm.  and  chlorine  is 
not  permitted  at  all  in  some  of  the 
countries  of  the  European  Union. 

Therefore,  so  as  not  to  interfere  with 
the  export  of  meat  and  poultry  products, 
and  enable  companies  to  meet  the 
expectations  of  their  customers.  FSIS  is 
proposing  to  exempt  from  antimicrobial 
treatment  product  designated  for  export 
only.  This  exemption  would  apply  only 
to  product  being  prepared  for  export  to 
a  country  which  will  not  accept  product 
exposed  to  the  antimicrobial  treatment 
installed  in  the  establishment  under  this 


proposed  regulation.  Exempted  export 
product  must  be  properly  identified, 
segregated,  and  labeled.  FSIS  invites 
comments  on  this  proposed  exemption. 

3.  Temperature  Controls 

Temperature  is  one  of  the  primary 
factors  affecting  bacterial  multiplication; 
the  lower  the  temperature,  the  more 
slowly  the  muhiplication  occurs. 
Carcass  surfaces  become  contaminated 
with  bacteria  during  the  slaughter  and 
dressing  procedures,  while  can;a.ss 
interiors  remain  uncontaminated.  Rapid 
cooling  of  carcasses  prevents  the 
multiplication  of  pathogenic  bacteria  on 
the  carcass  surface,  and  thus  reduces 
consumer  exposure  and  risk. 

FSIS  has  concluded  that  most  raw 
meat  and  poultry  products  mu.st  l)e 
rapidly  chilled  to  SOT  and  then 
maintained  at  40^  or  below  to 
minimize  the  risk  to  public  health  from 
pathogens  on  those  products.  The 
technology  needed  to  achieve  the 
proposed  chilling  standards  is  readily 
available  and  for  the  most  part  already 
installed  in  establishments.  The  change 
being  proposed  is  that  appropriate  time- 
temperature  controls  for  handling  raw 
product,  already  generally  adhered  to  by 
many  establishments,  will  become 
mandatory  for  all  establishments. 

Accordmgly,  a  new  section  318.25 
would  be  added  to  the  meat  inspeflion 
regulations  requiring  that 
establishments  cool  livestock  can.ass«!s 
and  raw  meat  products  so  the  products 
reach  a  temperature  of  50"?  or  below 
within  specified  time  periods  and 
maintain  cooled  carcasses  and  raw  meat 
products  at  40^  or  below  throughout 
handling,  holding,  and  shipping  to  othtT 
official  establishments,  with  («rtain 
exemptions.  One  exception  is  for  raw 
product  going  directly  into  processing 
that  includes  a  pathogen-lethal  heating 
step,  and  thereby  results  in  a  "ready-io- 
eat  ■  product.  Raw  product  would  h- 
partially  e.xempt  from  the  time- 
temperature  requirements  applying  to 
fresh  carcasses  because  when  product 
enters  a  ready-to-eat  process,  other  tinu-- 
temperature  controls  applicable  to  the 
raw  ingredients  would  apply. 
Additionally,  the  processing  treatment 
required  for  ready-to-eat  products 
stabilizes  the  product  by  killing  bnth 
pathogens  and  spoilage  bacteria. 
Another  exception  to  the  proposed 
cooling  requirements  is  for  "hot-boned" 
product,  that  is.  muscle  tissue  removed 
from  the  carcass  before  chilling,  whie.h 
would  have  to  be  cooled  within  5  hours 
(meat)  or  1.5  hours  (poultry)  to  a  siirf;ic:«' 
temperature  of  ICC  (50°F)'.  Any  edible 
parts  removed  from  the  carcass  and  not 
to  be  heat  processed  directly,  e.g..  livrrs. 
hearts,  and  heads  with  cheek  ment.  nuist 
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enter  a  chiller  within  1  hour  and  chill 
at  the  same  rate  as  carcasses. 

This  proposal  also  would  amend 
section  381.66  of  the  poultry  regulations 
so  they  are  substantially  consistent  with 
the  proposed  meat  inspection 
regulations  regarding  temperature  and 
chilling  requirements.  Section  381.66 
currently  requires  that  all  poultry 
slaughtered  and  eviscerated  in  an 
ofHcial  establishment  be  chilled 
immediately  after  processing  so  that  the 
internal  temperature  is  reduced  to  40  "F 
or  below  within  a  time  period 
appropriate  to  the  size  of  the  carcass.  It 
further  requires  that  eviscerated  poultry 
to  be  shipped  fi'om  the  establishment  in 
packaged  form  be  maintained  at  40  °F  or 
below,  with  certain  exceptions.  Section 
381.66  would  be  amended  to  include 
new  time/temperatures  requirements,  to 
mandate  corrective  actions  when  time/ 
temperature  controls  fail,  and  to 
eliminate  other  provisions  inconsistent 
with  those  being  proposed  for  meat. 
FSIS  believes  the  proposed  time- 
temperature  cooling  requirements  for 
meat  are  equivalent  to  those  in  effect 
and  being  proposed  for  poultry  in  terms 
of  their  public  health  benefits  and  are 
readily  attainable  under  current 
commercial  conditions. 

Time-Temperature  Requinments 

FSIS  is  proposing  that  establishments 
cool  the  surface  of  meat  carcasses  to  50 
°F  or  below  within  5  hours  and  to  40  °F 
or  below  within  24  hours  from  the  time 
that  carcasses  exit  the  slaughter  floor. 
This  cooling  rate  is  based  on  the  best 
estimate  of  what  is  needed  to  minimize 
multiplication  of  pathogenic  organisms 
and  what  is  achievable  in  a  well- 
controlled  meat  establishment. 
Controlling  the  surface  temperature  also 
ensures  that  the  interior  is  cooling  at  a 
reasonable  rate. 

Carcasses  and  raw  meat  products 
would  be  required  to  be  maintained  at 
an  internal  temperature  of  40  °F  or 
l)elovv  during  handling,  holding,  and 
shipping.  FSIS  considered  a  higher 
temperature  limit  because  at 
temperatures  below  50  °F.  spoilage 
bacteria  generally  multiply  faster  than 
pathogens.  Thus,  meat  below  50  "F 
generally  will  spoil  before  exce.ssive 
pathogenic  bacterial  multiplication  can 
occur.  For  example,  spoilage  bacteria, 
such  as  Psetidomonas  spp.,  Pediococcus 
spp.,  and  Lactobacillus  spp.,  not  only 
increase  faster  than  pathogenic  bacteria, 
below  50  °F,  but  some  also  form 
inhibitory  compounds.  However.  FSIS 
rejected  a  higher  temperature  limit  and 
is  proposing  40  °F  becau.se;  (ll  The 
lower  temperature  provides  an 
additional  margin  of  safety  again.st  the 
multiplication  of  pathogenic  bacteria. 


(2)  40  °F  has  long  been  the  maximum 
temperature  recommended,  as  set  forth 
in  Agriculture  Handbook  No.  412;  (3) 
the  U.S.  industry  generally  uses  much 
lower  temperatures  (e.g..  30  "F  ( - 1.1  °C) 
to  retard  spoilage  as  well);  and  (4)  40  °F 
would  be  the  same  as  the  temperature 
currently  required  for  chilling  poultry 
products  (9  CFR  381.66). 

Except  for  hot-boning  operations, 
where  muscle  tissue  is  removed  from 
the  carcass  before  cooling,  FSIS  is  not 
proposing  a  set  time  to  attain  an  internal 
temperature  of  40  °F.  This  is  because, 
when  the  surface  temperature  of  a 
product  reaches  40  "F  within  the 
proposed  24  hours  and  is  maintained  at 
that  temperature,  the  laws  of 
thermodynamics  ensure  that  the  interior 
will  cool  to  a  safe  temperature  within  a 
reasonable  time  frame.  Since  carcass 
weight  and  composition  affect  the 
interior  cooling  rate,  a  set  time  to  an 
internal  temperature  would  be  too  strict 
for  heavy  carcasses  and  too  lenient  for 
light  carcasses. 

There  are  additional  reasons  to  use 
surface  temperatures.  First,  any  bacterial 
pathogens  on  a  fresh  carcass  are 
concentrated  on  its  surface.  The  deep 
tissue  of  carcasses,  with  few  exceptions, 
is  sterile.  Thus,  the  control  point  should 
be  where  the  potential  hazard  exists. 
Second,  the  surface  is  the  most  prudent 
place  to  measure  temperatures.  Probing 
the  deep  muscle  tissue  of  carcasses 
before  they  are  fully  cooled  could  cause 
a  public  health  problem  by  injecting  any 
bacterial  pathogens  on  the  surface  into 
the  sterile  warm  interior. 

Hot-boned  product,  however,  would 
be  controlled  by  internal  temperature. 
Cutting  into  the  carcass  increases  the 
probability  of  deep  tissue  contamination 
due  to  tears  in  the  muscle  facia,  flexing, 
punctures,  and  additional  handling. 
Therefore,  the  internal  temperature  is 
the  critical  control  point.  And,  since  the 
integrity  of  the  carcass  has  been 
violated,  the  internal  temperature  is  the 
appropriate  monitoring  point. 

The  proposed  cooling  rates,  holding 
temperature,  and  corrective  actions 
specified  in  the  proposed  rule  are  based 
primarily  on  the  thermodynamics  of 
cooling  meat  and  the  effect  of 
temperature  on  bacterial  multiplication. 
Further  information  on  how  these  were 
calculated  is  available  in  "The  Scientific 
Basis  for  Proposed  Time-Temperature 
Requirements.'  a  paper  on  file  in  the 
FSIS  Docket  Clerk's  office  and  available 
upon  request  from  Director,  Processed 
Products  Inspection  Division,  FSIS,  U.S. 
Departnient  of  Agriculture,  Washington. 
DC.  20250. 

This  proposed  rule  would  also  require 
that  carcasses  and  raw  meat  products 
reach  a  temperature  of  40  °F  or  below 


prior  to  leaving  the  establishment. 
Requiring  a  temperature  of  40  °F  or 
below  prior  to  entering  commerce 
provides  added  assurance  that  during 
transportation  the  product  will  be 
maintained  at  40  °F  and  bacterial 
multiplication  will  be  restricted. 
Carcasses  or  raw  meat  products  are 
permitted,  however,  to  enter  a  ready-to- 
eat  process  at  the  establishment,  before 
being  cooled  to  a.i  internal  temperature 
0140^. 

Slaughtering  establishments  would  be 
required  to  begin  cooling  raw  meat 
products  other  than  carcasses  within  1 
hour  of  removal  of  the  tissues  from  the 
carcass.  Establishments  generally 
remove  raw  meat  products,  such  as 
livers,  hearts,  heads,  and  cheek  meat, 
before  the  carcass  exits  the  slaughter 
floor.  These  products  have  a  history  of 
poor  microbiological  quality  becau.'ie  the 
products  are  packed  in  boxes  before 
cooling  or  are  moved  to  the  cooler  only 
after  a  delay.  The  requirement  that 
cooling  of  these  products  begin  within 
1  hour  of  removal  from  the  carca.ss 
would  reduce  the  opportunity  for 
pathogenic  bacterial  multiplication  and 
improve  the  microbiological  quality  of 
these  products.  The  cooling  rate 
proposed  for  these  products  is  the  same 
as  that  for  the  carcass  surface — 50  °F 
within  5  hours  and  40  °V  within  24 
hours. 

The  method  used  to  measure  the 
surface  temperature  of  a  carcass  or  a  raw 
meat  product  would  be  at  the  discretion 
of  the  establishment.  Pressing  the  side 
of  a  temperature  probe  against  the  meat 
surface  is  the  easiest  and  most 
inexpensive  method.  Because  air  has 
low  heat  capacity  relative  to  meat,  this 
method  should  give  a  good  estimation  of 
the  meat  surface  temperature.  Shielding 
the  probe  from  room  air  should  increase 
tlu'  measurement  accuracy.  For 
shielding,  one  suggestion  is  to  place  two 
carcasses  together  and  measure  the 
contacting  surfaces.  Shielding  the  probe 
from  room  air  with  a  food  contact 
material  having  low  heat  conductance 
and  capacitance,  such  as  a  dry  sponge 
in  a  plastic  bag,  after  proper  sanitizing, 
would  also  be  effective. 

The  time-temperature  profiles  being 
proposed  might  be  modified  lor  certain 
raw  products  if  other  factors  such  ijs 
dryness  or  acidity  are  factored  in. 
Therefore,  it  is  possible  that  an 
establishment's  designated  processing 
authority  could  develop  alternative  lime 
and  temperature  pro<:edures  for  cooling, 
shipping,  receiving,  and,  or  holding 
carcasses  and  raw  meat  products  that 
would  produce  microbial  profiles 
equivalent  to  or  better  than  those 
produced  under  the  proposed 
requirements.  The  Agency  is  therefore 
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proposing  to  allow  use  of  time  and 
temperature  limits  equivalent  to  those 
specified  in  the  proposed  requirements. 
Any  such  alternate  procedures  would, 
however,  be  difficult  to  monitor  for 
regulatory  purposes.  FSIS  welcomes 
comment  on  this  point. 

Written  Plan  for  Meeting  Time  and 
Temperature  Requirements 

E.stablishments  would  be  required  to 
develop,  implement,  and  place  on  file  a 
written  plan  for  meeting  the  time  and 
temperature  requirements  either 
prescribed  in  this  proposed  rule  or  in 
alternative  procedures  developed  by  a 
processing  authority.  The  plan  would 
include  the  establishment's  designated 
control  points,  i.e.,  the  points  within  an 
establishment's  operation  where 
temperatures  would  be  measured; 
monitoring  procedures;  records  to  be 
kept;  standards  for  the  control  points, 
including  the  cooling  rate,  holding 
temperature,  and  shipping  temperature: 
corrective  actions  to  be  followed  if 
deviations  occur,  including  a  system  for 
separating  and  identifying  * 

noncomplying  product;  and,  when 
applicable,  the  name  of  the  processing 
authority.  The  plan  would  be  required 
to  be  maintained  at  the  establishment 
for  as  long  as  the  plan  is  being  used  by 
the  establishment.  The  plan  and 
monitoring  records  must  be  made 
available  to  Program  employees  upon 
request. 

Establishments  would  be  required  to 
monitor  and  record  the  maximum 
temperature  of  a  representative  number 
of  carcasses  and  raw  meat  products 
periodically  during  the  establishments' 
operation,  as  set  forth  in  their  written 
plan  for  doing  so.  The  frequency  of 
monitoring  temperatures  in  a  day's 
operation  by  establishments  would  vary, 
depending  on  the  size  and  type  of  an 
establishment's  operations. 
Establishments  would  include  in  this 
written  plan  the  control  points  and  the 
frequency  of  measuring  the 
temperatures  in  8  day's  operation. 
Establishments  would  be  required  to  use 
temperature  measuring  devices  readable 
and  accurate  to  ?  "F  (0.9  "C).  The 
monitoring  recoirds  would  be 
maintained  for  up  to  6  months  after  the 
temperature  measurement,  or  until  such 
time  that  may  otherwise  be  specified  by 
the  Administrator.  Program  emplovees" 
would  verify  the  frequency  of 
temperature  measurement  to  ensure  that 
the  establishment's  written  plan  is  being 
followed.  Inspection  personnel  would 
also  medsure  temperatures  at  various 
control  points  and  compare  these 
temperatures  with  those  measured  and 
recorded  by  the  establishment. 


Effect  on  Commercial  Meat 
Manufacturing 

Because  raw  poultry  is  already  subject 
to  chilling  regulations,  it  is  expected 
that  this  proposed  regulation  primarily 
will  affect  meat  establishments. 

Present  commercial  meat 
manufacturing  and  distribution 
practices  are  diverse.  Some 
establishments  slaughter  animals, 
prepare  raw  meats,  and  process  and 
ship  ready-to-eat  products.  Others  may 
only  slaughter  and  dress  animals, 
debone  meat,  or  prepare  raw  meats  as 
ingredients  for  ready-to-eat  products. 
This  proposed  rule  would  cover  all 
official  establishments  that  slaughter, 
receive,  store,  transport  or  othenvise 
handle  carcasses  and  raw  meat 
products. 

The  following  is  a  brief  discu.ssion  of 
present  commercial  meat  manufacturing 
and  distribution  operations  and  how 
this  proposal  would  affect  those 
operations. 

(a)  Slaughter  establishments. 
Slaughter  establishments  receive  live 
animals  and  produce  raw  meat.  The 
establishment's  task  is  to  remove  the 
animal's  hide  and  viscera  in  a  manner 
that  results  in  meat  with  as  few  bacteria 
as  pcssible.  This  task  is  called  "sanitary 
dressing."  After  dressing, 
establishments  cool  carcasses  to  retard 
the  multiplication  of  any  pathogenic  or 
spoilage  bacteria. 

The  primary  means  of  cooling  is  to 
move  the  carcass  into  a  cold  room 
where  the  temperature  and  air 
movement  reduce  carcass  temperature. 
Some  establishments  use  various 
procedures  to  enhance  carcass  cooling. 
The  carcass  spray  chill  method 
increa.ses  the  cooling  rate  through  direct 
heat  absorption  and  enhanced 
evaporative  cooling.  The  sprayed  water 
directly  absorbs  some  cart^jss  heat  on 
contact  then  absorbs  even  more  when  it 
evaporates.  Spray  chilling  is  also 
advantageous  to  the  manufacturer  in 
that  it  reduces  the  amount  of  weight  lost 
from  the  carcass  by  ev.iporation.  The 
disadvantage  is  that  the  increased 
surface  moi.sture  facilitates 
multiplication  of  bacteria. 

A  related  practice  is  hot-boning, 
which  involves  the  removal  of  the  meat 
before  the  carcass  is  fully  cooled.  The 
advantage  of  hot-boning  is  that  the  meat 
is  reduced  to  .smaller,  more  easily 
cooled  pieces,  and  the  meat  is  available 
for  processing  sooner  than  if  it  were 
removed  only  after  the  carcass  is  hilly 
cooled.  However,  hot-boning  poses  a" 
hazard  if  exposed  warm  meat  surfaces 
remain  at  warm  temperatures  long 
enough  to  allow  bacterial 
multiplication. 


This  proposal  would  permit  any  of 
these  cooling  procedures  as  long  as  the 
proposed  cooling  temperatures  and  time 
periods  are  met. 

(b)  Shipping  and  receiving.  Slaughter 
establishments  may  ship  meat  food 
products  in  several  forms,  such  as 
carcasses,  cuts,  manufacturing  meat,  or 
ground  meat.  In  the  past  20  years,  the 
geographic  concentration  of'raw  meat 
processing  has  made  boxed  meat  the 
primary  form  in  which  raw  meat  is 
shipped.  Boxed  meat  is  often  shipped  in 
60-pound  containers  of  boneless 
manufacturing  meat,  cuts,  primal  cuts, 
orsubprimal  cuts. 

However,  establishments  .still  ship 
carcasses  and  larger  containers  of 
manufacturing  meat  weighing  500 
pounds  or  more. 

Processing  establishments 
manufacture  raw  meat  products,  ready- 
to-eat  meat  products,  or  both.  Processing 
establishments  that  are  not  also 
slaughter  establishments  must  receive 
raw  meat  products  fi-om  other 
establishments.  This  proposed  rule 
would  affect  such  processing 
establishments  by  requiring  them  to 
ensure  that  raw  product  received  is  at 
the  required  internal  temperature  of  40 
"F  or  below,  and  to  maintain  the  raw 
meat  product  ingredient  at  that 
temperature  in  conformance  with  the 
proposed  requirements. 

This  proposed  rule  would  require  that 
establishments  cool  the  carcasses  and 
raw  meat  products  to  an  internal 
temperature  of  40  "F  or  below  prior  to 
.shipping  such  products  to  help  ensure 
that,  if  the  products  are  shipped  to  other 
official  establishments,  the  products 
arrive  at  the  receiving  establishments  at 
an  internal  temperature  of  40  "F  or 
below. 

The  shipping  establishment  would  he 
required  to  record  the  date  and  time  of 
shipment  on  the  waybill,  running  slip, 
conductor's  card,  shipper's  certificate, 
or  any  other  such  papers  accompanying 
a  shipment.  This  is  necessarv'  to  enable 
the  receiving  establishment  to 
determine  the  number  of  hours  thi' 
products  have  been  in  shipment. 

Compliance  with  the  requirement 
ends  when  the  raw  meat  product  ciil«rs 
a  ready-to-eat  process  at  the 
establishment  or  is  no  longer  in  the 
pos.session  or  under  the  control  of  llu- 
establishment.  Product  in  the 
possession  of  or  under  the  control  of  the 
establishment  remains  the  responsibility 
of  the  establishment.  Establishmimts 
must  undertake  all  reasonable 
precautions  to  ensure  that  such  produi  1 
is  maintained  as  required  under  the 
proposed  rule,  even  when  it  is  in  a 
tran.sport  vehicle  or  otherwi.se  not 
physically  at  the  establishment. 
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Although  this  proposal  directly  affects 
only  FSIS-inspected  establishments, 
FSIS  encourages  adherence  to  the 
proposed  time/temperature 
requirements  by  all  who  handle  or  store 
raw  meat  and  poultry  products.  At  the 
end  of  this  preamble,  the  Agency 
discusses  plans  to  consider  increasing 
oversight  of  the  commercial  handling  of 
nu'nt  and  poultry  at  locations  outside 
inspected  establishments,  including 
during  transportation,  distribution  and 
storage  to  the  retail  level.  FSIS  will  be 
considering  measures  to  ensure  proper 
handling  and  cooking  of  raw  and 
poultry  products  throughout  the  food 
safety  continuum. 

B.  Microbial  Testing;  Interim  Pathogen 
Reduction  Targets 

As  di.scussed  earlier,  the  centerpiece 
of  the  FSIS  food  safety  strategy  is  to 
articulate  what  constitutes  an  acceptable 
level  of  food  safety  performance  by  a 
meat  or  poultry  establishment  and  hold 
the  establishment  accountable  for 
achieving  that  level  of  performance.  In 
the  case  of  pathogenic  microorganisms 
on  raw  product,  this  means  establishing 
targets,  guidelines,  or  standards  and 
requiring  establishments  to  conduct 
regular  microbial  testing  to  verify 
current  processes  and  practices  are 
achieving  those  targets,  guidelines,  or 
standards,  or  whether  further  measures 
art;  required. 

FSIS  is  proposing  interim  targets  for 
pathogen  reduction  and  microbial 
testing  in  slaughter  establishments.  This 
is  an  initial  step  toward  measuratiie 
^reductions  in  the  incidence  of 
contamination  of  meat  and  poultry 
products  with  pathogenic 
juicroorganisms.  It  also  is  a  Tirst  step 
toward  the  eventual  incorporation  of 
mi(  robial  testing  as  an  integral  part  of 
process  control  and  verification  in 
facilities  operating  under  the  HACC'P 
approach  proposed  later  in  this 
document. 

Before  describing  the  proposal  lor 
interim  targets  and  microbial  testing,  a 
brief  description  of  the  Agency's  current 
use  of  microbial  testing  is  provided. 

/  Current  Testing  Program 

FSIS's  current  regulatory  use  of 
microbial  testing  is  generally  directed  at 
detecting  product  that  is  contaminated 
with  bacteria  of  particular  public  health 
concern. 

FSIS  has  made  and  will  continue  to 
make,  on  a  case-by-case  basis, 
detenninations  that  a  meat  or  poultry 
product  presents  an  unacceptable  publii 
health  risk,  and  is  adulterated,  due  to 
the  presence  of  specific  pathogenic 
microorganisms  in  or  on  the  product. 
Affected  product  may  be  processed  or 


raw.  The  discretionary  authority  to  take 
immediate  action  in  such  cases  to 
protect  public  health  is  an  essential  part 
of  the  Agency's  food  safety  mandate. 

Processed  products  that  purport  to  Ih' 
fully  cooked  and/or  ready-to-eat  have 
beun  and  will  continue  to  be  deemed 
adulterated  if  found  to  contain 
pathogenic  bacteria  or  toxic  metabolites. 
These  are  products  that  consumers  are 
likely  to  eat  without  further  cooking. 
Consumers  should  be  able  to  rely  on 
pro<;essor's  claims,  implicit  or  e.xplicil. 
that  the  product  is  fully  cooked  and/or 
ready-to-eat.  Such  product  should  in 
fact  be  ready  to  eat;  further  cooking 
should  not  bf>  required  to  protect  the 
consumer  f-  m  pathogens. 

FSIS  currently  operates  programs  to 
test  various  products  for  specified 
pathogens.  Before  establi.shing  microbial 
testing  programs,  and  if  there  is 
evidence  of  a  potential  public  health 
risk  from  a  pathogen  being  in  or  on  a 
particular  processed,  ready-to-eat 
product.  FSIS  performs  a  risk  evaluation 
that  focu.ses  primarily  on  the 
pathogenicity  of  the  organi.sm  and  the 
seriousness  of  the  resulting  disease. 

If  it  is  determined  that  there  is  a 
public  health  threat  due  to  the  risk  ot 
serious  illness  from  consumption  of  a 
contaminated  product,  the  Agency 
undertakes  three  related  actions.  First, 
product  tested  and  found  positive  for 
thf  prohibited  organism  or  toxin  is 
retained  and  any  implicated  product  in 
comnien:e  is  recalled  voluntarily  by  the 
producing  establishment.  Second,  the 
Agency  undertakes  a  testing  program  to 
detect  other  products  similarlv 
contaminated  and  acquires  data  to 
decide  if  further  actions  are  required. 
FSIS  works  with  the  manufacturer  and 
distributors  to  return  all  implicated 
products  to  the  inspected  establishment. 
Appropriate  public  notices  are  given. 
Recalled  product  is  destroyed  or.  if 
appropriate,  reprocessed  to  destroy  the 
contaminant,  under  FSIS  oversight. 
I  hird.  FSIS  works  with  the 
eslabli.shment  to  determine  the  cau.se(sl 
of  the  contamination  and  to  ensure  that 
appropriate  processing  or  other  changes 
art*  made  by  the  establishment  to 
prevent  a  recurrence. 

FSIS  has  made  numerous 
determinations  in  the  past  that 
particular  pathogens  will,  if  found  on  a 
particular  proces.sed.  fully  cooked  and/ 
or  ready-to-eat  product,  cau.se  that 
product  to  be  considered  adulterated 
under  the  law.  and  has  instituted  testing 
programs  accordingly.  The  following 
ready-to-eat  products  are  tested  for  the 
presence  of  the  microorganisms  or  their 
toxins,  which,  if  found,  will  cau.se  the 
product  to  be  denmed  adulterated,  as 
indicated: 


— Cooked  beef:  Listeria  ntonocytogenes. 

Salmonella 
— Sliced  ham:  Listeria  monoc\'togenes. 

Salmonella 
— Cooked  meat  patties:  E.  co// Ol57:H7 
— Dry  and  semi-dry  fermented  sau.sages: 

Staphylococcal  enterolo.xin 
— Jerky:  Listeria  monocytogenes. 

Salmonella 
— Large  diameter  cooked  sausages  (e.g.. 

bologna,  salami):  Usteria 

monncyiogenes,  Snlmnnella 
— Small  diameter  cooked  .sausages  (i;.g.. 

hot  dogs,  kielbasa.  bratwurst):  Listeria 

monncyiogenes.  Salmonella 
— Meat  and  poultry  salads  and  spreads: 

Listeria  monocytogenes.  Snlmnnella 
— Cookfid  poultry  products;  Z..s/,  no 

monocytogenes.  Salmonella 

Most  recently.  FSIS  determined  that 
raw  g.'-ound  beef  found  to  contain 
Escherichia  ro// 0157:117  is  considered 
adulterated.  This  determination  wns 
made  based  on  several  factors.  First, 
only  small  numbers  of  the  Ol57:H7 
strain  of  E.  c.oli  are  required  to  cause 
.serious  illness  or  death,  especiallv 
among  children  and  the  elderly.  Sc»:ond. 
traditional  and  accepted  cooking 
practices  for  raw  ground  beef  (e.g.,  a 
medium  rare  or  slightly  pink 
hamburger)  do  not  kill  E.  ro//Oir»7:H7. 
Third,  the  illness  caused  by  the  bacteria 
can  be  tran.smitted  to  others  (especially 
among  liighly  susceptible  small 
children).  FSIS  is  conducting  limited 
sampling  and  testing  of  raw  ground  bt^ef 
in  establishments  and  in  the 
marketplace  for  the  present:e  ol  E.  cnli 
0157:117. 

The  key  chisrac  teristic  of  current  FSIS 
microbial  testing  programs  is  that 
sampling  and  testing  is  conducted  bv 
FSIS  to  detect  violations  and  dangt^rous 
product  contamination  and  to  stimidate 
preventive  measures  by  industry. 
Current  programs  do  not  involve 
microbial  testing  by  establishments  as 
part  of  an  effort  to  verify  process  f:ontrol 
and  evaluate  the  adequacy  of  an 
establishment's  efforts  to  control  and 
reduc  e  pathogens.  FSIS  believes  its 
current  testing  programs  serve  a  useful 
purpose  but  are  not  adequate  by 
themselves  to  protect  consumers. 
Microbial  testing  by  companies  to  verifv 
process  control  and  demonstrate 
progress  toward  pathogen  reduction  is 
an  integral  part  of  FSIS's  food  safety 
strategy. 

2  Proposed  Targets  and  Testiiifi 

One  approach  to  regulating 
pathogenic  microorganisms  in  meat  and 
poultry  slaughter  operations  would  be 
to  determine,  tiased  on  risk  asse.ssments, 
the  levels  of  specific  pathogens  on  raw 
meat  and  poultry  products  that  do  not 
pose  a  significant  risk  of  illness  and 
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prohibit  distribution  of  products 
exceeding  such  levels.  The  acceptable 
level  of  pathogens  would  be  effectively 
zero  (<1  per  25  grams)  in  at  least  some' 
cases.  The  establishment  of  such 
standards  is  the  approach  generally 
taken  for  the  regulation  of  chemical 
additives  in  food.  It  provides  a  very 
direct  means  of  controlling  and  avoiding 
substances  in  food  that  present  a  public 
health  concern. 

FSIS  has  not  taken  this  approach  in 
the  past  with  respect  to  pathogenic 
microorganisms  on  raw  meat  and 
poultry.  FSIS  has  been  constrained  by 
the  lack  of  a  sci«mtific  basis  for 
determining  the  levels  at  which  specific 
pathogens  do  or  do  not  present  a  safety 
hazard,  particularly  in  regard  to  the 
potential  for  pathogens  to  increase  or 
decrea.se  during  distribution,  marketing 
and  consumption.  FSIS  also  has  relied 
in  part  on  the  fact  that  proper  cooking 
kills  pathogens  present  on  raw  product. 
The  closest  FSIS  has  come  to  this 
approach  is  its  recent  decision  to  treat 
raw  ground  beef  contaminated  with  any 
amount  of  £.  coJi  Ol57:H7  as 
adulterated  within  the  meaning  of  the 
FMIA,  but  this  was  based  on  the  fact 
that  traditional  and  accepted  cooking 
methods  for  raw  ground  beef  (such  as  in 
a  "medium  rare  '  hamburger)  do  not  kill 
this  dangerous  pathogen. 

FSIS  believes  that  determining  the 
levels  of  specific  pathogens  that  pose  a 
public  health  risk  and  using  those  levels 
for  regulatory  purposes  is  a  desirable 
goal  because  it  provides  a  very  direct 
means  of  defining  an  acceptable  level  of 
food  safety  performance  by  a  meat  or 
pouhry  establishment  and  for  holding 
the  establishment  accountable  for 
achieving  it.  As  a  general  matter, 
however,  this  approach  currently  is  not 
available  to  FSIS  to  deal  with  the  broad 
array  of  pathogens  in  raw  meat  and 
poultry.  There  are  large  gaps  in  the 
scientific  knowledge  required  to 
determine  levels  of  specific  pathogens 
that  do  and  do  not  pose  a  hazard.  For 
exampJe,  with  certain  infectious 
pathogens  where  the  primary  mode  of 
transmission  involves  cross- 
contamination,  it  is  currently  not 
possible  to  correlate  pathogen  levels 
with  risk  of  disease  (e.g.,  Campylobacter 
.  jejuni  in  raw  poMltry). 

FSIS  intends  to  continue  to  work  with 
the  scientific  and  public  health 
communities  and  the  meat  and  poultry 
industry  toward  determining  what 
levels  of  specific  pathogens  on  specific 
products  pose  public  health  concerns 
requiring  regulatory  action  and  to 
reduce  pathogens  below  those  levels  to 
the  maximum  extent  possible.  However, 
the  scientific  and  public  heaUh  policy 
i.ssues  involved  are  complex  and  their 


resolution  will  require  a  concerted, 
long-term  effort.  Some  of  the  issues  and 
FSIS's  plans  for  public  meetings  to 
begin  addressing  them  are  described 
below  in  Part  IIJ. 

For  the  present,  FSIS  has  decided  to 
pursue  an  alternative  strategy  for 
pathogen  reduction  that  is  based  on  the 
same  principle  of  articulating  an 
acceptable  level  of  food  safety 
performance  and  holding 
establishments  accountable  for  meeting 
it,  but  that  also  takes  account  of  what  is 
achievable  today.  Specifically.  FSIS  is 
proposing  interim  targets  for'reducing 
the  incidence  of  contamination  of  meat 
and  poultry  carcasses  and  ground  meat 
and  poultry  products  with  Salmonella, 
coupled  with  requirements  for  all 
affe{;ted  establishments  to  conduct 
microbial  testing  to  determine  whether 
their  targets  are  being  achieved.  FSIS 
believes  that  significant  progress  can  be 
made  in  pathogen  reduction  by  taking 
advantage  of  current  technologies  and 
industry  capabilities,  even  as  the 
Agency's  HACCP  program  develops  and 
the  scientific  basis  for  setting  more 
definitive  targets,  guidelines  or 
standards  evolves. 

The  proposed  Salmonella  testing 
program  is  an  important  element  of 
FSIS's  food  safety  strategy  because  if 
will: 

(1)  reduce  the  prevalence  of 
pathogens  of  public  health  concern; 

(2)  induce  process  changes  by  some 
establishments  that  are  needed  to 
achieve  both  the  target  for  Salmonella 
and  a  reduction  in  the  frequency  and 
level  of  contamination  of  raw  meat  and 
poultry  wi(h  other  pathogens; 

(3)  establish  the  principle  that  the 
FSIS's  inspection  program  and 
establishment  process  control  programs 
must  begin  directly  targeting  and 
reducing  pathogenic  microorganisms  of 
public  health  concern; 

(4)  begin  building  the  foundation  for 
HACCP,  which  will  rely  on  microbial 
targets,  guidelines,  and'standards  to 
help  define  the  process  controls  that 
will  he  needed  to  achieve  the  desired 
level  of  food  safety  performanc:e;  and 

(5)  begin  building  a  database  on  the 
prevalence  of  Salmonella 
contamination,  which  will  be  u.sed  for 
national  trend  analysis  and  as  an 
es.sential  tool  for  .setting  future  pathogen 
reduction  goals. 

The  Agency's  interim  target  and 
microbial  testing  proposal  includes  thf 
following  major  elements: 

(1)  selection  of  Salmonella  as  the 
target  patho^n; 

(2)  identification  of  a  national 
ba.seline  occurrence  of  Salmonella 
contamination  for  each  major  species 
and  for  ground  meal  and  [)oulfr\; 


(3)  adoption  of,  as  an  interim  target 
for  pathogen  reduction,  the  requirement 
that  within  two  years,  or  some  other 
period  specified  by  FSIS  through  this 
rulemaking,  each  establishment  achieve 
an  incidence  of  contamination  below 
the  current  mean  national  baseline; 

(4)  a  requirement  that  each 
establishment  conduct  daily  testing  for 
Salmonella  to  determine  whether  the 
establishment's  process  controls  are, 
over  a  specified  period  of  time, 
achieving  the  interim  target;  and 

(5)  prompt  development  and 
implementation  of  remedial  plans  by 
establishments  not  meeting  the  target 
within  a  specified  period. 

The  Agency  invites  public  comment 
on  its  proposal  to  establish  interim 
targets  for  pathogen  reduction  and 
require  microbial  testing.  The  proposal's 
major  elements  are  outlined  below 
following  a  brief  discussion  of  the 
public  health  rationale  for  targeting 
reduction  in  incidence  of  a  specific 
pathogen  as  a  step  toward  reducing  the 
risk  of  foodbome  illness  associated  w  ith 
meat  and  pouhry  products. 

3.  Public  Health  Benefit  of  Interim 
Pathogen  Reduction 

As  noted  in  earlier  portions  of  this 
do<;ument,  Salmonella.  Campvtobarter 
E.  coli Ol57:H7.  Listeria 
monocytogenes.  Staphylococcus  aureus. 
and  Clostridium  perfrirtgens  constitute 
the  major  bacterial  pathogens  associated 
with  foodbome  illness.  Healthy  People 
20OO  outlines  goals  for  reducing  the 
incidence  of  each  of  these  pathogens. 
Salmonella.  Campylobacter.  E.  coli 
Ol 57:117.  and  Clostridium  perfringens 
appear  to  be  introduced  into  meat  and 
poultry  primarily  at  the  time  of 
slaughter.  Public  health  concerns  arise 
from  this  initial  contamination,  in 
combination  with  other  variables 
including  subsequent  handling  by 
industry  and  the  consumer, 
opportunities  for  cross-contamination. 
f:ooking  practices,  and  the  like.  Thi>se 
variables  have  been  described  in  detail 
in  the  1987  .National  Academy  of 
■  Sciences  report.  Poultry  Inspection   The 
Basis  for  a  Bisk  Assessment  Approach 

While  FSIS  cannot  quantify  tiie   ' 
reduction  in  di.sease  incidence  \\\\h  h 
uill  occur  with  specific  interim 
reductions  in  bacterial  conlaminatiou  ol 
raw  product,  simply  reducing  the 
pen.e^itage  of  product  containing  a 
pathogen  should  result  in  a  reduction  in 
disease  incidence,  although 
mishandling  may  still  0(.i:ur. 

Ea(,h  pathogen  has  a  somewhat 
different  epidemiology,  and  resjjonds  to 
different  interventions  in  different  wa>s: 
for  example,  some  interventions  may  he 
very  effet.tive  for  Salmonella,  hut  ha\  e  ' 
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a  minimal  effect  on  E.  coli  Ol57:H7.  For 
these  reasons,  it  will  be  important  for 
the  long  term  that  testing  be  pathogen- 
specific:  i.e.,  establishments  should  look 
for  what  is  known  to  be  important  in  a 
particular  product  line,  and  target 
interventions  and  monitoring  to  that 
particular  pathogenic  microorganism. 
As  a  part  of  implementing  HACCP. 
processors  will  need  to  determine  what 
pathogens  are  a  major  risk  for  their 
product,  and  design  interventions  and 
monitoring  accordingly. 

Even  under  HACCP,  it  will  not  be 
practical  or  necessary  to  test  all 
products  for  all  pathogens.  Nonetheless, 
there  are  certain  pathogens,  such  as 
Salmonella,  which  are  present  on 
virtually  all  raw  food  products. 
Salmonella  is  the  leading  cause  of 
bacterial  foodbome  illness  in  this 
country,  and  causes  the  greatest 
economic  burden.  As  such,  it  is  likely 
that  virtually  any  HACCP  based  testing 
program  for  pathogens  on  raw  product 
would  identify  Salmonella  during  the 
hazard  analysis  as  an  organism  of 
primary  concern.  Based  on  these 
considerations.  FSIS  is  proposing 
reduction  in  the  incidence  of  product 
contamination  with  Salmonella  as  an 
interim  target  for  pathogen  reduction. 

FSIS  recognizes  that  reductions  in 
incidence  oi  Salmonella  contamination 
does  not  guarantee  equal  reduction  in 
other  pathogens.  Nonetheless,  insofar  as 
interventions  designed  to  decrease  the 
incidence  of  contamination  with 
Salmonella  reduce  overall  levels  of  fecal 
and  ingesta  contamination,  which  is  the 
Jargest  single  avenue  for  contamination 
of  meat  and  poultry  by  pathogenic 
microorganisms,  those  interventions 
should  have  a  beneficial  effect  on  other 
human  pathogens  of  animal  intestinal 
origin.  The  Agency  recognizes  that  there 
are  other  foodbome  human  pathogens  of 
public  health  concern  that  can  be 
isolated  from  raw  meat  and  poultry 
product.  The  Agency  would  welcome 
comments  on  the  targeting  of  other 
pathogens  in  addition  to  or  in  lieu  of 
Salmonella. 

The  following  sections  discuss  the 
major  elements  of  the  proposed  interim 
targets  for  pathogen  reduction  and 
requirements  for  microbial  testing. 

4.  Use  of  Salmonella  as  a  Target 
Pathogen 

FSIS  proposes  to  require  that  each 
establishment  that  conducts  slaughter 
operations  or  produces  raw.  ground 
meat  or  poultry  products  sample  and 
test  representative  product  daily  for  the 
presence  of  Salmonella. 

Due  to  logistical  problems  involved 
with  attempting  to  test  for  all  possible 
pathogens,  the  Agency  is  proposing  the 


use  of  Salmonella  at  this  stage  as  a 
target  organism.  Salmonella  was 
selected  for  this  purpose  because:  (1) 
intervention  strategies  aimed  at 
reducing  Salmonella  can  be  expected  to 
have  comparable  effects  against  most 
other  human  enteric  foodbome 
pathogens,  (2)  current  methodologies 
are  available  to  recover  Salmonella  from 
a  variety  of  products.  (3)  FSIS  baseline 
data  suggest  that  Salmonella  colonizes  a 
variety  of  animals  and  birds  often 
enough  for  changes  to  be  detected  and 
monitored,  and  (4)  Salmonella  is  the 
most  common  cause  of  foodbome 
illness. 

5.  The  Identification  of  National 
Baseline  Levels  as  Reference, Points  for 
Pathogen  Reduction 

FSIS  proposes  that  all  establishments 
that  conduct  slaughter  operations  or 
produce  raw  ground  meat  or  poultry 
products  produce  such  products  such 
that  the  frequency  of  occurrence  of 
Salmonella  is  at  or  below  the  current 
national  baseline  average.  These 
proposed  baseline  levels  tentatively 
identified  by  FSIS  are  provided  in  the 
chart  below,  showing  the  frequency  of 
occurrence  in  terms  of  the  percent  of 
tests  expected  to  be  positive  for 
Salmonella: 


Commodity 


Steers/Hejfers 

Broilers 

Raw  Ground  Beef 

Fresh  Pork  Sausages 

Cows/Bulls 

Hogs  

Turkeys  

Ground  Poultry  


Frequerxjy 
of  occur- 
rence of 

Salmonella 
(%  +) 


1 
25 

4 
12 

1 
18 
15 


To  the  extent  possible,  FSIS  has  used 
data  from  its  Nationwide 
Microbiological  Baseline  Data 
Collection  Program  as  the  basis  for  the 
proposed  baselines  assigned  to  these 
raw  commodities.  This  program 
provides  data  on  the  prevalence  of 
major  pathogens  and  indicator 
microorganisms  associated  with  meat 
and  poultr>'.  The  data  generated  from 
these  programs  provide  a 
comprehensive  microbiological  proFde 
of  the  raw  commodities  studied.  The 
baseline  studies  on  steers  and  heifers 
and  ground  beef  are  completed.  Studies 
on  cows  and  bulls,  market  hogs,  and 
ground  turkey  and  broilers  are  in 
progress,  while  studies  are  planned  for 
ground  chicken  and  turkeys. 

The  pathogen  reduction  baselines  for 
those  commodities  where  FSIS  baseline 
studies  have  not  been  completed  are 


estimates  based  on  the  best  data 
currently  available  to  the  Agency  FSIS 
recognizes  that  the  data  available  for 
some  species  are  limited.  The  Agency 
-believes,  however,  that  this  rulemaking 
will  generate  additional  data  that  will 
help  refine  the  baselines  tentatively 
identified  here. 

The  following  is  a  summary  of  how 
the  baselines  were  determined  for  each 
of  the  raw  products  of  concern. 
The  baseline  established  for 
Salmonella  frequency  of  occurrence  on 
steer  and  heifer  carcasses  is  based  on 
the  FSIS  Nationwide  Microbiological 
Baseline  Data  Collection  study 
conducted  from  1992  to  1993.  In  this 
program,  2,089  samples  were  analyzed 
for  Salmonella,  as  well  as  other 
microorganisms,  and  1  percent  of  the 
samples  were  found  to  contain 
Salmonella. 

Raw  ground  beef  from  federally- 
inspected  establishments  was  tested  by 
FSIS.  Out  of  563  samples  taken  in  this 
baseline  study,  4  percent  were  positive 
for  Salmonella. 

FSIS  has  also  conducted  several,  more 
limited  studies  which  help  provide  an 
estimate  of  the  frequency  of  occurrence 
of  Salmonella  in  regulated  commodities, 
such  as  broilers,  where  baseline  studies 
are  underway  or  planned.  The  data  for 
Salmonella  on  broilers  is  from  a  FSIS 
nationwide  study  conducted  from  1990 
to  1992.  This  survey  found  Salmonella 
in  25  percent  of  the  1,874  birds 
sampled. 

A  1979  FSIS  study  of  retail-size,  fresh 
pork  sausages  showed  Salmonella  in  12 
percent  of  the  603  samples  tested.  The 
12  percent  frequency  of  occurrence  for 
Salmonella  as  a  baseline  in  fresh 
sausages  was  derived  from  this  study 

The  1  percent  frequency  of  occurrence 
of  Salmonella  on  cow  and  bull  carcasses 
is  an  estimate  based  on  the  completed 
baseline  study  on  steers  and  heifers.  The 
baseline  study  for  cows  and  bulls  is  in 
progress. 

As  noted  above,  FSIS  has  not 
completed  nationwide  surveys  for  hogs, 
turkeys,  or  ground  poultry,  but  such 
studies  are  in  progress  or  .scheduled  for 
1995.  There  have  been  no  studies 
conducted  for  Salmonella  in  ground 
poultry,  so  revelant  data  was  not 
available  to  establish  a  baseline.  Few 
studies  have  been  conducted  for 
Salmonella  on  hog  carcasses.  An 
industry  group's  recent  review  of  the 
literature  reported  several  studies  of 
Salmonella  on  pork  carcasses  conducted 
between  1961  and  1973.  The  studies 
reported  wide  ranges  in  the  incidence  of 
Salmonella,  from  49  percent  to  5R 
percent,  due  in  large  part  to  the  variety 
of  sampling  procedures  used.  FSIS 
believes  that  in  the  absence  of  more 
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recent  and  comprehensive  U.S.  data  on 
hogs,  the  best  available  data  is  that 
provided  by  a  Canadian  National 
Survey,  which  FSIS  believes  to  be 
adequate  to  establish  a  baseline  for 
Salmnnella  applicable  to  hogs  in  the 
U.S.  In  the  Canadian  su-.-vey, 
.sa//none//ae  were  isolated  irom  17.5 
percent  of  the  pork  carcasses  sampled. 
The  Canadian  study  also  reported  a 
Salmonella  fcequency  of  69.1  percent  of 
the  turkey  caicasses  sampled.  However, 
several  U.S.  slurveys  had  conflicting 
ro.su its.  A  study  conducted  in  1979 
showed  6.3  percent  of  the  79  turkey 
carcasses  samlpled  were  positive  for 
Salmonella.  Another  U.S.  sur\ey 
compared  Salmonella  prevalence  in 
three  different  establishments.  The 
turkey  carcasses  positive  for  Salmonella 
were  13  out  of  40  samples  (32.5 
percent),  6  out  of  39  samples  (15.4 
percent),  and  8  out  of  40  samples  (12.5 
percent).  Finailly,  an  industry  survey 
conducted  from  1987-1988  showed  a  15 
percent  frequency  of  Salmonella  on 
turkey  carcasses  from  the  25  plants  that 
were  sampled.  The  Agency  believes 
these  U.S.  industry  surveys  to  be  the 
most  representative  of  current 
conditions  and  is  tentatively  proposing 
to  use  the  figure  obtained  from  the  U.S. 
industry  surveys  as  the  proposed 
baseline  for  Salmonella  on  turkey 
carca.s.ses. 

The  Agency  has  no  data  upon  which 
to  establish  baselines  for  the  other 
species  of  food  animals  subject  to 
mandatory  inspection.  As  such,  it  is  not 
proposing  pathogen  reduction  target 
levels  for  minor  livestock  species- 
sheep,  lambs,  goats,  equines— or  for 
minor  poultry  species— ducks,  geese, 
and  guineas— at  this  time.  The  minor 
livestock  species  together  comprise  4-5 
percent  of  all  livestock  slaughtered,  and 
the  minor  pouhry  species  comprise  only 
a  fraction  of  1  percent  of  domestic  birds 
slaughtered.  Assuming  that  the  public 
risk  of  foodborne  illness  from  tlie.se 
animals  is  comparably  small,  FSIS  has 
decided  to  focus  this  rulemaking  on  the 
major  food  species,  and  defer 
rulemaking  on  these  minor  species. 
Commejit  is  welcomed  on  whether  FSIS 
should  include  these  species  in  its 
testing  program  and.  if  so.  on  what  basis 
it  should  do  so. 

FSIS  recognizes  that  the  data 
currently  available  to  the  Agency  for 
determining  the  current  baseline  and 
the  appropriate  interim  target  for 
reduction  in  Satwonella  incidence  are 
limited.  FSIS  is  also  aware  that  many 
meat  and  poultry  companies  have  been 
conducting  microbial  testing,  in  .some 
cases  for  many  years.  The  Agency 
believes  that  the  industry  possesses  a 
significant  body  of  data  that  would  help 


better  define  the  current  baseline  levels 
in  various  products  prior  to  making 
final  decisions  on  these  issues.  FSIS 
strongly  encourages  die  industry  and  all 
those  who  possess  relevant  data  to 
submit  those  data  to  tlie  Agency  in 
response  to  this  proposal  and  to  a.ssist 
the  Agency  in  adopting  appropriate 
baselines  as  the  reference  points  for 
pathogen  reduction. 

FSIS  is  also  considering  and  invites 
comment  on  alternative  approaches  to 
identi  lying  baselines  against  which 
pathogen  reduction  would  be  measured. 
One  alternative  would  be  to  require  the 
use  of  pathogens  other  than  Sulmonplla 
as  the  target  organism  for  certain 
products.  For  example,  it  could  l)e 
argued  that  Campylobacter  jejuni 'coh 
occurs  at  a  greater  frequency  in  poultry 
than  Salmonella  and  as  such  would  be 
a  more  pertinent  target  pathogen. 
•Likewise,  according  to  the  available 
FSIS  baseline  survey  data,  beef 
carcasses  have  a  relatively  low 
incidence  of  Salmonella  contamination, 
suggesting  the  possibility  that  other 
pathogenic  microorganisms,  such  as 
Campylobacter  jejuni/coli.  might  be 
preferable  target  organi.sms  for  pathogen 
reduction.  FSIS  would  be  prepared  to 
adopt  such  alternatives  if  the  comments 
received  on  this  proposal  demonstrate 
that  alternative  organisms  would 
provide  a  more  effective  basis  for 
achieving  measurable  pathogen 
reduction  in  the  near  term. 

Another  alternative,  discussed  further 
below,  would  be  to  use  the  current 
performance  of  a  specific  establishment 
as  that  establishment's  baseline  for 
pathogen  reduction  in  lieu  of  a  national 
baseline. 

FSIS  also  is  interested  in  receiving 
data  showing  any  correlation  between 
factors  other  than  the  species  of 
slaughtered  animals  and  the  incidence 
of  pathogenic  bacteria.  For  example, 
there  are  suggestions  that  old  animals 
(e.g.,  spent  hens  and  culled  cows)  are 
more  likely  than  younger  animals  of  the 
same  species  to  harbor- pathogenic 
bacteria  and  should  be  addres.sed 
separately. 

H.  The  Interim  Targets 

FSIS  is  proposing  that  each 
establishment,  at  a  minimum,  achieve 
process  control  that  will  bring  their 
incidence  of  Salmonella  contamination 
below  the  current  national  baseline 
incidence  of  Salmonella  found  on  that 
product  within  two  years  of  the  effective 
date  of  this  proposed  rule. 

The  baseline  levels  were  chosen  as  a 
basis  for  initial  targets  in  part  because 
they  are  by  definition  averages  that 
reflect  a  distribution  of  levels  among  a 
broad  range  of  establishments.  Some 


establishments  have  incidences  of 
contamination  above  the  national 
baseline,  while  others  are  achieving 
rates  of  contamination  below  the 
national  baseline.  FSIS  believes  that  it  is 
reasonable  and  feasible  to  require,  as  an 
interim  pathogen  reduction  measure, 
that  all  establishments  control  their 
processes  so  that  their  Salmonella 
incidence  is  no  greater  than  the  current 
national  average. 

FSIS  is  also  considering  a  requirement 
that,  for  one  or  more  species,  the  target 
for  pathogen  reduction  be  some 
percentage  reduction  in  Salmonella 
below  the  national  baseline,  such  as  a 
25  or  50  percent  reduction.  This  option 
is  suggested  by  statements  made  by 
members  of  industry  that  many 
e.stabiishmenfs  already  are  achieving  a 
prevalence  of  contamination  well  lieiow 
FSIS's  estimated  national  baseline 
incidence  of  Salmonella  contamination 
using  currently  available  methods  and 
technologies,  in  the  case  of  poultrv,  for 
example,  some  companies  are 
reportedly  achieving  a  frequency  of 
occurrence  of  Salmonella  contamination 
as  low  as  5  percent  or  less,  well  below 
the  tentatively  identified  ba.seline  for 
broilers  and  turkeys.  The  principle 
underlying  FSIS's  effort  to  establish 
appropriate  interim  targets  for  pathogen 
reduction  is  that  e.stabiishments  should 
be  moving  to  adopt  process  controls  and 
production  practices  that  the  industry 
itself  has  demonstrated  in  actual 
practice  are  available  and  effective  for 
reducing  the  incidence  of  contamination 
with  pathogenic  microorganisms.  If 
reductions  25  or  50  percent  below  the 
national  baseline  are  reasonably 
achievable  in  the  near  terra  for  a 
particular  species,  all  companies  should 
work  to  achieve  them.  At  the  final  rule 
stage,  FSIS  will  adopt  specific 
percentage  reductions  hnjlow  the 
national  baseline  to  the  extent  they  are 
supported  by  the  administrative  record 
developed  in  response  to  this  proposal. 

FSIS  also  invites  comment  on  the 
appropriateness  of  the  proposed  two 
year  time  period  for  reaching  the 
interim  target  following  adoption  of  the 
final  rule.  Two  years  allows  ample  time 
for  establishments  to  determine  tlu-ir 
current  performance  through  the 
microbial  testing  FSIS  is  proposing  and 
implement  process  controls  and 
interx-entions  that  are  already  available. 
FSIS  may  determine  on  the  basis  of 
comments  that  different  time  periods, 
shorter  or  longer,  may  be  appropriate  for 
one  or  more  species,  depending  on  what 
is  feasible  for  that  species  and  on  the 
degree  of  pathogen  reduction  FSIS 
adopts  as  the  target.  FSIS  invites 
comments  on  these  issues. 
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7  Requirement  for  Daily  Testing 

Each  establishment  would  be 
expected  to  collect  a  minimum  of  one 
specimen  for  testing  each  day  from  each 
slaughter  class  and/or  class  of  raw 
ground  product,  beginning  90  days 
following  publication  of  the  final  rule. 
Once-a-day  sampling  is  based  on  the 
natural  daily  cycle  in  production 
processes,  starting  with  daily  cleanup. 
Contamination  builds  up  as  operations 
progress  throughout  the  day.  The 
required  sanitation/cleanup  returns  the 
level  of  contamination  to  essentially 
zero,  thus  starting  a  new  cycle.  As 
explained  in  the  next  section.  FSIS 
considers  one  sample  a  day  to  be 
statistically  adequate  to  verify  process 
control. 

As  alternatives  to  the  one  sample  per 
day  being  proposed  in  this  document. 
FSIS  considered  requiring  a  sampling 
plan  based  on  establishment  production 
volume,  or  by  lot,  which  would  have 
meant,  for  most  plants,  many  more  than 
one  sample  per  species  per  day.  It  also 
considered  a  sampling  plan  based  on 
less  than  one  sample  per  species  per 
day,  particularly  for  small  plants.  FSIS 
invites  comment  on  its  sampling  plan, 
including  the  frequency  of  sampling. 

FSIS  recognizes  that  some 
establishments  are  currently  conducting 
broader  microbial  testing  than  FSIS  is 
proposing,  and  broader  microbial  testing 
will  play  an  important  role  in  an 
establishment's  implementation  of 
HACCP.  More  than  once-a-day  testing 
would  have  the  advantage  of  providing 
more  rapid  analytical  verification  of 
process  control.  However,  the  Agency  is 
proposing  to  require  only  one  sample 
per  species  per  day  to  achieve  the  dual 
purposes  of  using  a  statistically  valid 
method  and  reducing  the  cost  of  testing. 
The  Agency  believes  that  maintaining  a 
requirement  for  species-based  testing  is 
needed  to  provide  analytical  verification 
of  proc'ess  control. 

As  a  general  matter,  single  qualitative 
tests  (positive  or  negative)  provide 
adequate  but  minimum  acceptable 
information  regarding  the  level  of 
process  control.  These  singular  results 
-  need  to  be  accumulated  over  time  for 
process  verification.  Daily  testing  (one 
test  per  day)  was  considered  to  be  the 
minimum  sampling  required  to  deliver 
acceptable  sensitivity  for  detection  of 
process  deviations  within  a  realistic 
timeframe. 

FSIS  is  not  proposing  at  this  time  to 
use  these  testing  results  for  making 
decisions  on  the  disposition  of  specific 
lots  of  product.  The  amount  of  testing 
FSIS  is  proposing  is  not  adequate  to 
assure  a  specific  lot  is  fi^e  of 
Salmonella  The  purpose  of  the  testing 


is  to  verify  the  performance  of  an 
establishment's  system  of  process 
controls.  As  explained  below, 
establishments  not  meeting  the  target 
within  the  specified  time  will  be 
required  to  take  remedial  measures 
under  FSIS  inspection. 

As  proposed,  each  establishment 
would  develop  a  written  protocol, 
available  for  review  by  Program 
employees,  outlining  specimen 
collection  and  handling.  It  would,  at  a 
minimum,  include: 

•  Designation  of  a  responsible 
individual; 

•  The  number  of  specimens  lobe 
collected  from  each  slaughter  class  and/ 
or  species  of  ground  meat  and/or 
poultry; 

•  Description  of  random  sampling 
procedure  (i.e.,  how  to  determine  which 
carcasses  are  to  be  sampled  to  ensure 
that  specimens  are  representative  of  that 
day's  production); 

•  Who  will  conduct  the  analysis  (e.g.. 
in-house  laboratory,  commercial 
laboratory,  etc.;  and 

•  Moving  sum  verification  procedure 
(chart  or  table). 

The  designated  representative  of  the 
establishment  would  collect  the 
specimen  at  the  end  of  the  production 
process.  For  meat  this  would  be  prior  to 
the  carcass  leaving  the  cooler;  for 
poultry  this  would  be  immediately  post- 
chiller;  for  raw  ground  meat  and 
poultry,  this  would  be  prior  to 
packaging.  Samples  would  be  taken  as 
follows: 

Poultry:  whole  bird  rinse  with  the 
carcass  selected  after  the  chiller,  at  the 
end  of  the  drip  line. 

Beef:  excised  brisket  skin  tissue.  4 
inches  (10.2  cm)x4  inches  (10.2  cm)xV^ 
inch  (1.3  cm)  in  depth,  collected  in  the 
cooler,  after  chilling. 

Hogs;  excised  belly  skin  tissue.  3 
inches  (7.6  cm)x5  inches  (12.7  cm)xV.; 
inch  (1.3  cm)  in  depth,  collected  in  the 
cooler,  after  chilling. 

Raw  ground  meat  and  poultry 
products:  V^-pound  (0.4  kg)  sample, 
collected  prior  to  packaging. 

The  analylical  sample  size  and  the 
method  used  would  give  a  result 
equivalent  to  the  result  that  would  be 
obtained  using  the  FSIS  Procedure  for 
Isolation  and  Identification  of 
Salmonella  from  Food.  (Requests  for 
this  document  should  be  sent  to  the 
Director,  Microbiological  Division,  FSIS, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250.)  Samples  would 
be  drawn  randomly,  from  all  product 
produced.  Samples  would  be  taken  for 
regulatory  purposes  and,  therefore, 
would  be  required  to  meet  all  of  the 
attributes  of  an  official  method 
(approved  for  use  by  Association  of 


Official  Analytical  Chemists  or  other 
recognized  scientific  body).  The  method 
chosen  must  be  verified  by  in-house 
data  within  the  testing  laboratory. 

An  establishment  would  be  allowed 
to  test  the  specimens  in  its  own 
labpratory  or  in  a  commercial/contract 
laboratory.  However,  the  laboratory  that 
is  selected  must  demonstrate  experience 
in  testing  meat  and  poultry  for 
Salmonella  spp.  Either  an  internal  or 
external  laboratory  quality  assurance/ 
quality  control  (QA/QC)  program  with 
check  sample  analysis  would  be 
required.  QA/QC  records  must  be 
available  to  FSIS  personnel,  with  FSIS 
reserving  the  right  to  send  official 
samples  to  the  laboratory  to  verify 
laboratory  capabilities. 

The  laboratory  would  record  the 
results  and  provide  the  results  daily  to 
the  establishment,  which  would  enter 
the  results  in  a  chart  or  table  daily  to 
determine  whether  the  proce.ss  in 
question  is  meeting  pathogen  reduction 
target  levels. 

The  establishment  would  provide  all 
the  test  results  at  least  weekly  to 
Program  employees  for  entry  into  the 
FSIS's  database.  Electronic  transmission 
of  test  results  would  be  allowed. 

8.  Determining  Compliance  With  Target 
Levels 

In  accordance  with  the  FSIS  food 
safety  strategy  of  articulating  what 
constitutes  an  acceptable  level  of  food 
safety  performance  by  a  meat  or  poultry 
establishment  and  holding  the 
establishment  accountable  to  that 
performance,  a  moving  sum  stati.stical 
procedure  is  being  proposed  to  evaluate 
whether  establishments  are  achieving 
the  interim  targets  for  pathogen 
reduction.  The  moving  sum  procedure 
is  a  tool  for  evaluating  whether  the 
process  control  system  is  functioning 
and  is  designed  to  assess  the 
effectiveness  of  a  system  in  relation  to 
a  specified  target  level  of  performance. 
It  focuses  on  a  specific  number  of  days 
(window)  within  a  production  process 
and  evaluates  that  process  to  determine 
whether  its  performance  meets  or  fails 
to  meet  that  target  level  over  that  'period 
of  time. 

Using  this  moving  sum  procedure, 
establishments  will  track  the  results  of 
end-product  testing  to  evaluate  the 
effectiveness  of  their  production 
systems  for  controlling  pathogens  in 
relation  to  the  interim  target  FSIS  will 
be  establishing  for  each  specific 
commodity.  This  method  of  evaluation 
was  chosen  because  it  provides  an 
effective  means  of  utilizing  the 
microbiological  assessment  of  end 
products  to  verify  process  control,  based 
on  a  single  sample  per  slaughter  class 
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and/or  class  of  raw,  ground  product  per 
day. 

FSIS  believes  the  specific  approach  it 
is  proposing  for  use  of  the  moving  sum 
procedure  will  provide  an  effective 
means  of  ensuring  that  establishments 
meet  the  interim  targets  for  pathogen 
reduction.  Any  establishment  with 
positive  Salmonella  results  at  a 
frequency  exceeding  that  allowed  for 
the  product  will  be  readily  identified  as 
failing  to  meet  the  targets  so  that 
remedial  measures  can  be  implemented. 

As  proposed,  the  microbiological 
testing  laboratory  will  supply  the  test 
results  on  a  daily  basis  to  the 
establishment.  Results  would  be  passed 
at  least  weekly  to  a  Program  employee 
for  transmission  to  the  headquarters 


Day  No. 


I  .. 
2.. 
3.. 
4  .. 
5.. 
6.. 
7  .. 
8.. 
9.. 
10 

II  . 
12. 
13. 
14  . 
15. 


The  daily  reklilt  is  recorded  as  a  1  for 
a  Salmonella  positive  test  and  a  0  for  a 
negative  Salmonella  test  (e.g.,  the  test 
for  day  4  was  positive).  The  value  of  the 
moving  sum  for  day  10.  for  example,  is 
the  sum  of  the  daily  results  for  days  3 
through  10.  This  value  is  merely  the 
number  of  positives  in  this  window 


Steers'Heifers  ... 


database.  Alternatively,  the 
establishment  could  transmit  the  data 
directly  to  the  headquarters  database 
electronically,  under  the  supervision  of 
a  Program  employee.  In  addition  to 
being  used  to  verify  establishment 
participation  in  the  program,  this 
information  will  be  used,  in  addition  to 
baseline  data,  for  national  trend 
analysis. 

The  establishment  would  be 
responsible  for  entering  the  results  into 
a  moving  sum  verification  table  or  chart 
(see  sample  of  moving  sum  table  below). 
The  moving  sum  is  a  procedure  where 
results  are  summed  over  a 
predetermined  period  of  time.  The 
moving  sum  consists  of  two  basic 
elements,  a  specified  length  of  time  over 


Test 
result 


which  results  are  summed  (n)  and  a 
maximum  number  of  positives  that  are 
allowable  within  that  time  frame  (AL). 
These  two  parameters  are  based  on  the 
target  frequency  of  occurrence  of 
Salmonella  in  that  particular 
commodity  and  the  statistical  decision 
criteria  buih  into  the  procedure. 

An  advantage  of  a  moving  sum  is  once 
the  criteria  are- set,  all  that  is  required 
is  a  count  of  the  positive  results  over  the 
mo.st  recent  window  of  results. 

For  example,  a  chart  where  the 
number  of  days  to  be  summed  is  8 
(n=8),  and  the  maximum  permitted 
number  of  positives  during  that  time 
frame  is  3  (AL=3),  showing  whether  the 
Acceptable  Limit  is  met  or  exceeded, 
might  look  like  the  following: 


Moving 
sum 


Comparison  to  AL 


Meets 
Meets 
Meets 
Meets 
Meets 
Meets 
Meets 
Meets 
Meets 
Meets 
Meets 
Meets 
Meets 
Meets 
Meets 


Days  in- 
cluded 


1. 

.1.2. 
1  to  3. 
1  to  4. 
1  to  5. 
1  to  6. 
1to7. 

1  to  8. 

2  to  9. 

3  to  10. 

4  to  1 1 . 

5  to  12 

6  to  13 

7  to  14. 

8  to  15. 


(two).  It  meets  the  Acceptable  Limit 
AL=3. 

Several  features  of  moving  sum 
procedures  can  be  noted  in  the  example: 
(1)  There  is  a  startup  period  (days  1  to 
7)  in  which  there  are  fewer  than  n=8 
results  in  the  sum;  (2)  a  positive  affects 
the  moving  sum  value  for  n=8 
consecutive  days;  and  (3)  the  moving 


sum  gives  eijual  weight  to  all  days  in  the 
window,  from  the  most  remote  to  most 
current. 

FSIS  is  proposing  to  specify  the 
moving  sum  mles  for  each  product 
class.  The  chart  below  specifies  tbv 
initial  time  window  values  (n)  and 
Acceptable  Limit  (AL)  for  each  prodiM  t 
class: 


Commodity 


Cows/Bulls 

Raw  Ground  Beef 
Fresh  Pork  Sausages 
Turkeys 


Hogs 
3roilers 


Moving  sum  rules 


Target 
(percent 
positive 

for  sal- 
monella) 


1 
1 

4 
12 
15 
18 
25 


Window 
size  (n) 
in  days 


82 
82 
38 
19 
15 
17 
16 


Accept- 
able 
limit 
(AL) 


1 
1 
2 
3 
3 
4 
5 


These  movini}  sum  rules  are  based  on 
two  assumptiorts:  That  the  production 
proce.ss  is  running  in-control  at  the 
target  level  specified  for  the  commodity; 
and  that  sp(H:iniens  are  randomly 


selected  from  the  end  of  the  production 
process.  They  also  reflect  an  effort  by 
FSIS  to  ensure  that  an  establishment 
operating  consistently  within  the  target 
will  not  exceed  the  Acceptable  Limit  for 


positive  samples  <luring  the  window 
period  (and  thus  trigger  remedial ;»  tion) 
while  providing  a  high  likelihood  that 
establishments  regularly  failing  to  intct 
the  target  will  be  detected. 
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It  is  important  to  recognize  that  this 
approach  to  verifying  process  control  in 
meat  and  poultry  production  is 
designed  to  assess  the  effectiveness  of  a 
system  over  time  in  relation  to  a 
specified  target  level  of  performance.  It 
is  not  a  means  of  evaluating  and 
approving  individual  product  lots.  The 
assumptions  of  an  in-control  process 
and  randomly  selected  specimens  allow 
the  performance  assessment  to  be 
separated  from  production  volume 
considerations. 

A  number  of  alternative  statistical 
criteria  were  considered  as  the  basis  for 
the  proposed  mo\'ing  sum  procedures, 
ranging  from  an  80  to  a  99  percent 
probability  of  meeting  the  limit  if  the 
process  is  operating  at  the  target  level. 
The  following  table  shows  these 
alternatives  with  their  corresponding 
window  sizes  and  Acceptable  Limits  for 
Salmonella  positives.  For  reasons 
discussed  below,  the  80  percent 
probability  was  selected. 


ProbabiNty  of 

Window 

Accept- 

passing at 

Target 

size  (in 

able 

target 

days) 

limit 

80  

1 

82 

1 

4 

38 

2 

12 

19 

3 

15 

15 

3 

18 

17 

4 

25 

16 

5 

90  

1 

53 

1 

4 

28 

.2 

12 

15 

3 

15 

12 

3 

18 

14 

4 

25 

15 

5 

95  „ 

1 

36 

1 

4 

21 

2 

12 

12 

3 

15 

10 

3 

18 

12 

4 

25 

11 

5 

99  

1 

15 

1 

4 

12 

2 

12 

8 

3 

15 

7 

3 

18 

8 

4 

25 

9 

5 

The  alternative  procedures  differ  in 
the  probability  they  give  for  not 
exceeding  the  moving  sum  limit  when 
a  production  process  is  operating  at  the 
commodity  target.  These  probabilities 
ranue  from  80  to  99  percent. 

There  are  at  least  four  considerations 
involved  in  selecting  a  verification 
procedure:  (1)  Sampling  and  testing 
costs:  (2)  the  nature  of  the  penalties  for 
failing  the  verification  procedure:  (3) 
having  a  low  probability  of  exceeding 
verification  limits  when  the  producer  is 
meeting  the  target:  and  (4)  having  a  high 
probability  of  exceeding  limits  when  the 
producer  is  not  meeting  the  target.  The 
procedures  based  on  a  99  percent 


probabijity  of  not  exceeding  the  moving 
sum  limit  at  the  target  satisfy 
consideration  (3),  but  do  not  satisfy 
consideration  (4).  Establishment 
personnel  would  be  very  limited  in  their 
ability  to  detect  production  processes 
not  meeting  the  target. 

There  are  two  ways  to  improve  the 
ability  of  the  verification  procedure  to 
detect  when  the  production  process  is 
not  meeting  the  target.  One  is  to 
increase  the  number  of  specimens 
required  to  be  tested  each  day,  and  the 
other  is  to  lower  the  probability  of 
passing  at  the  target.  In  view  of  the 
increase  in  costs  to  producers  that  a 
higher  sampling  rate  would  entail  and 
the  fact  that  failing  the  test  does  not 
condemn  product  (considerations  (1) 
and  (2)),  FSIS  selected  the  procedures 
based  on  an  80  percent  probability  of 
passing  at  the  commodity  target,  the  80 
percent  probability  was  selected 
because  it  enhanced  the  chance  of 
detecting  marginal  performers  and 
provides  establishments  with  an 
incentive  to  gear  their  process  controls 
to  achieve  frequencies  of  Salmonella 
contamination  well  below  the  proposed 
interim  targets.  FSIS  retains  the 
discretion  to  not  require  remedial 
measures  by  establishments  that 
demonstrate  they  were  meeting  the 
interim  targets  but  exceeded  the 
Acc-epfable  Limits  by  chance. 

To  further  evaluate  the  moving  sum 
verification  procedures,  the  Agency 
simulated  their  performance  at  percent 
positive  levels  greater  than  the  interim 
target.  As  an  example,  the  Agency 
looked  at  the  distribution  of  the  number 
of  days  from  startup  to  the  first 
exceedance  of  the  AL  for  broilers  (target 
of  25  percent)  assuming  a  process 
percent  positive  rate  of  30  percent.  The 
first  exceedance  occurred  within  22 
days  in  50  percent  of  the  trials,  and  it 
occurred  within  70  days  in  95  percent 
of  the  trials.  In  other  words,  a  process 
running  at  30  percent  positive  rate  (5 
percent  above  the  target  of  25  percent) 
is  very  likely  to  be  detected  within  no 
moTfi  than  70  dnvs. 

Under  the  proposed  moving  sum 
rules,  an  establishment  operating  just  at 
the  target  would  have  approximately  an 
80  percent  long-run  probability  of 
.satisfying  (not  exceeding)  the  moving 
sum  limit.  Over  the  long  term,  the 
moving  sum  value  will  not  exceed  the 
AL  about  80  percent  of  the  days, 
assuming  that  the  production  process 
stays  on  target.  The  proposed  rules  also 
mean  that  an  establishment  o[)erating 
jii.st  at  the  target  has  a  20  pen:ent  chance 
of  exceeding  the  Acceptable  Limit  and 
triggering  remedial  action.  This  is 
consistent  with  the  Agency's  objective 
in  establishing  interim  targets  as  a  first 


step  toward  holding  establishments 
accountable  for  meeting  acceptable 
levels  of  food  safety  performance, 
because,  due  to  the  variability  in 
pathogen  levels,  estabii.shments 
consistently  operating  at  or  just  below 
the  target  are  likely  to  exceed  the  target 
from  time  to  time. 

The  selection  of  80  percent  as  the 
criterion  for  establishing  the  proposed 
moving  sum  rules  is  intended  to  provide 
establishments  with  an  incentive  to 
design  their  process  controls  in  a 
manner  that  will  achieve  jiathogen 
reduction  significantly  below  the 
designated  interim  target.  As  in  any 
random  sampling  .scheme,  there  is  a 
chance  of  actually  having  [)ositive 
results,  even  if  the  process  is  meeting 
the  criteria.  However,  an  establishment 
can  decrease  its  probability  of  exceeding 
the  AL  (by  chance  alone)  by  targeting  its 
process  to  produce  product  with  a  lower 
frequency  of  positive  samples.  For 
instance,  the  establishment  could  gear 
its  process  controls  toward  a  20  percent 
target  as  opposed  to  the  25  percent 
target  specified  for  broilers.  This  would 
benefit  the  establishment  by  providing  a 
greater  assurance  of  not  e.xceeding  the 
AL.  since  its  own  target  is  lower  than 
the  designated  one. 

A  document  giving  a  more  detailed 
explanation  of  the  moving  sum 
verification  procedure  will  be  made 
available  by  FSIS  to  those  wishing  more 
information  on  this  aspect  of  the 
proposal.  Requests  should  be  .sent  to 
A.ssistant  Deputy  Administrator  for 
Science,  FSIS,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250. 
FSIS  welcomes  comments  on  alternative 
ways  by  which  the  Agency  and 
establishments  may  ascertain  how  well 
protsjss  controls  are  achieving  national 
target  levels. 

y.  Establishment  Action  Rrqiiirrd  for 
Exceeding  Target  Limits 

The  e.stabli.shment  will  have  90  days 
from  the  effective  date  of  the  rule  to 
establi.sh  microbiological  testing 
regimes.  Six  months  from  promulgation 
of  the  regulations  estabii.shments  will  be 
required  to  track  these  interim  target 
results  using  a  moving  sum  verification 
procedure  and  report  the  results  to  FSIS. 
Two  years  after  promulgation  of  the 
rules,  establishments  that  are  not 
achieving  the  interim  targets  lor 
pathogen  reduction  will  be  required  to 
take  corrective  action  under  FSIS 
supervision.  In  such  instances,  a  review 
by  the  establishment  of  its  production 
practices  and  process  controls  is 
required.  A  written  report  of  the 
evaluation,  including  any  identified 
process  failures  and  proposed  corrective 
actions,  would  be  submitted  to  the 
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Inspector  in  Charge  within  14  days  from 
the  day  the  proce.ss  exceeded  the  limits. 
This  report  would  have  to  be  updated 
on  a  weekly  basis  until  the  process  is 
back  within  the  Acceptable  Limit. 

During  the  time  the  results  exceed  the 
moving  sum  limit,  sampling  should  be 
conducted  at  a  higher  rate  of  at  least  two 
specimens  per  day.  This  will  provide 
more  accurate  and  timely  data  for 
effective  decisionmaking.  This 
increased  sampling  has  the  advantage 
that,  assuming  that  the  problem  causing 
the  initial  deviation  from  the  target  limit 
has  been  identified  and  corrected,  the 
extra  samples  per  day  will  shorten  the 
time  frame  (window)  during  which  the 
establishment  would  be  considered 
operating  above  targets.  The  sampling 
rate  would  return  to  normal  when  the 
moving  sum  value  meets  the  AL. 
Additional  testing  may  be  conducted  by 
FSIS.  at  the  Ajgency's  discretion,  as 
necessary  to  assist  firms  in  meeting 
pathogen  reduction  targets. 


10.  Helntionstfij)  to  HACCP 

Once  an  operation  has  a  history  of 
consistent  control  and  is  operating 
within  the  e.stpblished  limits, 
improvements  in  technology  and 
increased  understanding  of  process 
<:ontrol  can  be  u.sed  to  further  enhance 
pathogen  reduction  efforts.  The 
continuous  review  of  the  production 
pro(:e.ss  with  corresponding 
improvements  should  set  the  stage  for 
implementation  of  state-of  the-art 
process  controls,  namely  H.ACCP. 

FSIS  is  aware  of  and  continues  to 
encourage  establishments  to  implement 
effective  HACCP  programs  as  soon  as 
possible.  Establishments  that  can 
demonstrate  that  their  HACCP  process 
controls  produce  only  products  that 
meet  or  exceed  the  proposed  targets  for 
pathogen  reduction,  and  have  an 
alternate  verifiiation  program  may. 
upon  approval  by  the  Administrator, 
continue  their  current  operating 
procedure  in  lieu  of  the  proposed 
verification  program. 

All  establishments  that  have  slaughter 
operations  or  produce  raw,  ground  beef 
or  poultry  are  required  to  participate  in 
this  program  unless  prior  approval  is 
granted  by  the  Administrator,  in  a 
situation  wher»ian  establishment  has 
instituted  a  HACCP  system.  That  system 
includes  patho|en  testing  which,  in  the 
judgment  of  thd  Administrator,  meets  or 
exceeds  the  testing  requirements  in  the 
proposed  reguljlions. 

11.  Alternative  Approaches  to 
Establishing  Pathogen  Redurtinn 
Baselines  and  Targets 

The  principle  underlying  the 
proposed  approach  to  pathogen 


reduction  outlined  above  is  that 
production  of  raw  meat  and  poultry 
with  an  incidence  of  Salmonella  at' or 
below  the  national  incidence  level  is 
readily  achievable  with  available 
technology  and  production  methods  and 
that  all  estabii.shments  should  be 
required  in  the  relative  near  term  to 
perform  at  this  level.  This  would 
e.stablish  a  national  .standard  for  food 
safety  performance  on  which  future 
pathogen  reduction  efforts  could  be 
built.  One  potential  disadvantage  of  this 
approach  is  that  it  does  not  take  account 
of  the  likelihood  that  current  incidence 
levels  of  Salmonella  contamination  varv 
widely.  In  the  case  of  broilers,  for 
example.  FSIS  believes  that  some 
establishments  are  alread\  performing 
well  below  the  25  percent  baseline 
incidence  found  in  the  FSIS  survey— at 
a  5  percent  incidence  level  or  lower- 
while  many  establishments  are 
performing  well  above  that  level.  Some 
oi  the  poorer  performing  establishments 
may  not  be  able  to  achieve  reductions  to 
the  targeted  prevalence  of 
contamination  in  the  near-term.  The 
better  performing  companies — ones 
already  performing  well  below  the 
national  baseline— mav  feel  economic 
pressure  to  relax  their  pathogen 
reduction  efforts  to  compete  under  n 
standard  that  is  less  strict  than  thev  an; 
already  achieving. 

An  alternative  approach  would  Imj  to 
establish  the  initial  baseline  for 
pathogen  reduction  on  an 
establishment-specific  basis  and  to 
require  significant  interim  reductions  in 
each  establishment  from  its  baseline. 
Such  baselines  would  be  established  on 
the  ba.sis  of  either  reliable  existing  data 
from  that  establishment  or  on  a  brief 
required  period  of  sampling  and  testing 
in  each  establishment  for  the  target 
pathogen. 

This  approach  would  have  some 
advantage.s.  It  would  take  account  of  the 
likelihood  that  current  performance  in 
terms  of  incidence  of  Salmonella 
contamination  varies  widely.  Requiring, 
for  example,  a  50  percent  reduction 
from  the  establishment-specific  baseline 
would  ensure  that  some  pathogen 
reduction  is  achieved  by  all 
establishments  and  a  larger  reduction, 
in  absolute  terms,  would  he  required  by 
establishments  that  currently  have 
higher  incidences  of  contamination. 
This  approach  might  achieve  a  greater 
overall  reduction  in  incidence  of 
contamination,  depending  on  the 
percent  reduction  required  for  each 
establishment  and  the  actual  current 
distribution  of  incidence  rates  across  all 
establishments. 

The  establishment-specific  baseline 
approach  has  disadvantages.  It  would  be 


more  difficult  to  administer  because  it 
would  require  the  creation  of 
approximately  2,500  establishment- 
specific  baselines,  and  it  would  not  l)e 
ba.sed  on  the  principle  that  there  should 
be  a  nationally  recognized  measure  of 
food  safety  performance,  regardless  of 
the  establishment  in  which  a  product  is 
produced.  The  establishment-spe<;ific 
approach  would  also  fail  to  recognize 
that  some  establishments  are  already 
operating  in  accordance  with  the 
current  state  of  the  art  and  may  have 
difficulty  achieving  significant 
additional  reduction  in  the  near  term. 

The  latter  concern  might  be  addressed 
by  hybrids  of  the  two  basic  alternatives 
outlined  above.  For  example, 
establishments  currently  above  the 
national  baseline  could  be  required  to 
reduce  the  incidence  of  contamination 
to  some  level  at  or  below  the  national 
baseline,  while  the  better  performing 
establishments  could  be  required  to 
maintain  their  current  level  of 
performance,  perhaps  within  some 
appropriate  range. 

FSIS  invites  public  commenl  on  thcM- 
and  other  possible  alternatives  to  its 
proposed  approach.  At  the  final  rule 
stage  FSIS  intends  to  adopt  an  approach 
to  setting  interim  targets  for  pathogen 
reduction  that  takes  into  account  its 
proposal,  the  alternatives  outlined  here, 
and  the  comments  received  during  the 
f.ourse  of  this  rulemaking. 

C.  Hazard  Analvsis  and  Criticuil  Control 
Point  (HACCP)  Systems 

1.  Background 

Oxenieiv  of  Rationale  for  Adontinc 
HACCP  J  I      s 

After  having  introduced  kev  HACCP 
concepts  and  controls  into  federally 
inspe(.ted  establishments  through  the 
proposed  near-term  interventions  and 
microljial  testing  program  discussed 
earlier  in  this  document,  FSIS  would 
secure  its  long-term  strategy  for 
improving  the  safety  of  meat  and 
poultry  products  by  requiring  th.it  .11 
such  establishments  adopt  H.XCCP 
systems.  HACCP  is  a  systematic 
approach  to  the  identification  and 
control  of  hazards  associated  with  UkkI 
production  that  is  widelv  recognized  l)\ 
scientific  authorities,  such  as  the  NAS 
and  the  .N'ACMCFand  international 
organizations,  such  as  the  Codex 
Alimentariiis  Commission,  and  the 
International  Commission  on 
•Microbiological  Specifications  lor  Foods 
(IC.VISF),  and  used  in  the  food  industry 
to  produce  product  in  compliance  with 
heahli  and  safety  requirements.  HACCP 
provides  assurances  and  documentation 
that  processes  used  in  manufacturing 
meat  and  poultry  products  are  in  (  oiitrol 
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and  producing  safe,  wholesome, 
iinndii Iterated  products. 

P'SIS  is  proposing  these  regulations 
because  a  system  of  preventive  controls 
with  documentation  and  verification  of 
successful  operation  is  the  most 
effective  approach  available  for 
producing  safe  food.  Emphasis  by  the 
regulated  industry  on  improving  the 
control  of  microbiological  hazards  in 
raw  and  cooked  products  in  conjunction 
with  process  control  will  reduce  the  risk 
of  disease  resulting  from  the  presence  of 
pathogenic  microorganisms  in  meat  and 
poultry  products. 

HACCP  is  a  conceptually  simple 
sy.stem  by  which  meat  and  poultr\' 
estahli.shments  can  identify  and 
evaluate  the  hazards  that  could  affect 
the  safety  of  their  prodmls.  institute 
controls  necessary  to  keep  these  hazards 
from  occurring,  monitor  the 
performance  of  these  controls,  and 
maintain  records  of  this  monitoring  as  a 
matter  of  routine.  The  HACCP  systems 
mandated  in  these  proposed  regulations 
will  be  limited  to  attributes  affecting 
product  safety,  as  opposed  to  economic 
adulteration  and  quality  parameters.  If 
these  regulations  are  adopted.  FSIS  will 
verif>'  HACCP  sy.stem  operations  as  part 
of  its  program  of  continuous  in.spection. 

FSIS  is  proposing  to  make  HACCP 
mandatory  for  the  meat  and  poultry 
industry-  for  the  following  reasons: 

(1)  Adoption  of  HACCP  controls  by 
the  meat  and  poultry-  industry,  coupled 
with  FSIS  inspection  activities  designed 
to  verify  the  successful  operation  of  the 
HACCP  system,  will  produce  a  more 
effective  and  more  efficient  system  for 
ensuring  the  safety  of  meat  and  poultry- 
products  than  currently  exists.  HACCP 
appropriately  places  responsibility  on 
meat  and  poultry-  establishments  to 
demonstrate  an  understanding  of 
hazards  and  risks  as.sociated  with  their 
products  and  an  ability  to  control  the 
proc-esses  they  u.se. 

(2)  A  federally  mandated  HACCP 
.system  will  provide  the  ba.sis  for  a 
modernized  process  control  system 
capable  of  dealing  with  all  the  hazards 
that  might  be  associated  with  meat  and 
poultry  products  currently  and  in  the 
future — biological,  physical,  and 
chemical. 

(3)  The  expertise  for  applying  HACCP 
to  meat  and  poultry  processes  and 
products  is  in  an  advanced  state  of 
development.  Considerable  progress  in 
applying  HACCP  to  meat  and  poultry 
processes  has  already  been  achieved  by 
FSIS  and  other  USDA  agencies  (e.g..  the 
Extension  Service).  Work  has  also  been 
done  by  other  Federal  agencies,  several 
States,  by  academic  institutions,  by 
industry  trade  as,sociations  and 
independent  industry  members. 


(4)  HACCP  has  a  broad  base  of 
.support.  In  March  1994,  a  variety  of 
con.stiluent  interest  groups  including 
consumers,  the  regulated  industry, 
scientists  and  other  professionals, 
producers,  employee  representatives, 
and  other  Federal  and  State 
governmental  repre.sentatives  ejidorstid 
th«!  HACCP  approach  as  embodied  in 
the  seven  principles  set  forth  by  the 
NACMCF. 

Meat  and  poultry  indu.stry  ' 
repre-sentatives  have  urged  the  Fedwral 
Roverniuent  to  in,stitute  the  mandatory 
u.se  of  a  HACCP-based  production 
system  for  their  products.  In  a  recent 
leftt-T,  the  American  Meat  In.stitute 
(AMI)  has  petitioned  the  Agency  to 
liff^iii  rulenuiking  to  mandate  HACCP. 

Mtjmtwrs  of  the  International  Meat 
and  Poultry  HACCP  Alliance  strongly 
support  implementation  of  a  mandatory 
Hv\CCP  program.  The  Alliance  consi.sts 
of  approximately  30  industry 
associations.  10  professional 
as.sociations,  32  university  afRliates.fi 
service  groups.  6  Government 
representatives  and  5  foreign 
government  representatives. 

In  its  1993  report.  Creating  a 
Ginernnwnt  That  Works  Better  and 
Costs  Less.  Vice  President  Gore's 
National  Performance  Review 
recommended  that:  'jUSDAj  require  all 
food  processing  establishments  to 
identify  the  danger  points  in  their 
proces,ses  on  which  safety  inspections 
would  focus  *   *   *  also  I'toj  develop 
rigorous,  scientifically  based  .sy.stems  for 
conducting  inspections.  *   *   *" 

(5)  A  federally  mandated  HACCP 
system  of  preventive  process  controls 
appears  to  be  a  prerequisite  to 
continued  access  to  world  markets.  For 
example,  the  United  States"  largest 
trading  partner,  Canada,  has  announced 
its  intention  to  implement  HACCP  for 
meat  and  poidtry  prot:esses  by  199fi. 
Australia  and  New  Zealand  are  al.so 
implementing  HACCP-based  programs. 

(6)  Use  of  the  limited  public  resources 
available  to  assure  the  wholesomeness 
of  the  meat  and  pouhry  supply  can  be 
.significantly  more  effective  if  all  meat 
and  poultry  eistablishments  are 
controlling  their  processes  through 
HACCP  systems.  HACCP  systems  focus 
attention  on  hazards  to  product  .safety 
and  steps  critical  for  their  effective 
control.  HACCP  .systems  generate  data 
that  can  be  used  to  continuously  assess 
whether  the  process  is  in  control,  and. 
when  deviations  occur,  what  was  done 
to  correct  the  problem.  These  two 
characteristics  of  HACCP  systems  will 
mean  that  inspector  attention  can  be 
directed  to  the  safety  related  elements  of 
the  prot.ess  and  that  inspector  review 


can  utilize  objective  measures  of  how 
well  the  controls  have  been  working. 

(7)  Implementation  of  mandatory 
HACCP  systems  in  inspected 
estahli.shments  permits  separation  and 
clarification  of  the  differing  roles  of 
establishment  and  inspection  personnel. 
HACCP  is  an  industry  process  control 
system.  Holding  the  industry 
responsible  for  the  development  and 
effective  operation  of  HACCP  systems 
makes  it  clear  that  production  of 
wholesome  meat  and  poultry  pmducts 
is  industry's  responsibility,  not  the 
responsibility  of  the  inspection  service. 
I'lie  role  of  the  rt^gulatory  agency  under 
HACCP  is  verification  that  the 
establi.shment  is  controlling  its 
proc^.sses  and  consi.sfently  produi.iag 
complying  product.s. 

Since  all  raw  meat  and  poultry 
products  contain  microorganisms  that 
may  include  pathogens,  raw  food  and 
the  products  made  from  it  unavoidably 
entail  .some  risk  of  pathogen  exposure 
and  foodborne  illness  to  consumers. 
However,  since  pathogens  are  not 
visible  to  the  naked  eye,  consumers 
hove  no  way  to  determine  whether  the 
food  they  buy  is  .safe  to  handle  and  eat. 
When  foodborne  illness  does  occur, 
consumers  often  cannot  relate  the 
symptoms  they  experience  to  a  specific 
food — or  any  food— f)e<:a use  symptoms 
may  appear  after  some  time  has  pas.sed. 
Thus,  food  safety  attributes  are  often  not 
apparent  to  consumers  either  before 
purcha.se  or  immediately  after 
consumption  of  the  food.  This 
information  deficit  also  applies  to 
wholesalers  and  retailers  tvho  generally 
use  the  same  sensory  tests — sight  and 
smell — to  determine  whether  a  food  is 
.safe  to  sell  or  serve. 

The  .socjetal  impact  of  this  food  safety 
information  deficit  is  a  la<;k  of 
accountability  for  foodborne  illnesses 
caused  by  preventable  pathogenic 
microorganisms.  When  c:onsumors 
cannot  trace  an  illness  to  any  particular 
food  or  even  be  certain  it  was  cau.sed  by 
food,  food  retailers  and  restaurateurs  are 
not  held  accountable  by  their  customers 
for  selling  pathogen-contaminated 
products  and  they,  in  turn,  do  not  hold 
their  wholesale  suppliers  aix:ountahle. 

This  lack  of  marketplace 
accountability  for  foodborne  illness 
means  that  meat  and  poultry  producers 
and  processors  may  have  little  incentive 
to  incur  costs  for  more  than  minimal 
pathogen  and  other  hazard  controls.  The 
Agency  believes  that  today  about  as 
much  process  control  e.xists  as  current 
market  incentives  are  likely  to  generate. 
The  existence  of  significant  foodborne 
illness  demonstrates  the  inadequacy  of 
the  status  quo.  Thus,  if  foodborne 
illness  is  to  be  reduced,  there  mu.st  be 
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an  increase  in  systematic  process 
control  throughout  the  industry.  FSIS 
believes  this  need  is  best  satisfied  by  a 
mandated  HACCP  program. 

The  Agency  invites  comment  on  its 
rationale  for  majidating  HACCP  rather 
than  relying  on  market  incentives  to 
induce  voluntary  adoption  of  HACCP. 
FSIS  also  invites  comment  on  whether 
market  incentivps  can  be  increased  or 
harnessed  to  improve  food  safety  as  a 
supplement  or  dhemative  to  the 
measures  proposed  in  this  rulemaking. 
FSIS  invites  comment  specifically  on 
the  role  label  cbims  about  the  safety  or 
safety-related  processing  of  meat  and 
poultry  products  might  play  in 
encouraging  and  responding  to  market 
demand  for  safer  food  products. 

The  Principal  ititzards  Addressed  hy 
HACCP 

Meat  and  poultry  protlucts  may 
present  physical,  chemical  or  biological 
(including  micrcbiological)  hazards  to 
con.sumers. 

Physical  haziii-ds  may  include 
extraneous  materials  of  various  kinds 
that  could  be  introduced  into  product 
during  slaughtesing  and  processing 
operations.  Usudly,  these  extraneous 
materials  (e.g..  "jbuckshot";  barbed  wire, 
glass  or  metal  pilaces)  are  easily 
prevented  from  getting  into  the  product 
at  all  and  can  be  detected  while  the 
product  is  still  ifi  the  inspected 
establishment,  pther  physical  hazards 
rfjsult  directly  frxn  slaughtering  and 
processing  operf  tions  (e.g.,  bone  chips 
and  feathers).  Random  product 
examinations  and  finished  product 
.  standards  are  pnifently  u.sed  to  control 
tlie.se  hazards. 

Chemical  hazcijds  might  result  from 
residue  contamiiiotion,  improper 
formulations,  or  Use  of  compounds  not 
intentled  for  food  purposes.  The  results 
from  the  past  se\jeral  years  of  FSIS's 
residue-monitorirtg  program  suggest  that 
contamination  o  the  meat  and  poultrv 
supply  with  viohllive  levels  of  chemical 
residues  is  relatii-Ldy  rare;  although  FSIS 
lest  results  cannot  be  extrapolated 
conclusively  to  all  chemicals  in  all 
products.  0.29  pj  fcent  of  analyses 
defected  violative  residues  in  1993. 
Chemical  contan  (nation  from  improper 
formulations  and  inadvertent  or 
incorrect  u.se  of  rOn-food  compounds  is  • 
usually  preventel  by  in-plant  control 
activities. 

The  issue  of  re|;ponsibility  for  primary 
control  of  hazardjs  presented  by 
chemical  residuei;  was  raised  by  GAO  in 
its  recent  report.  "Food  Safety:  USDA's 
Role  Under  the  National  Residue 
Program  Should  be  Re-evaluated" 
(RCED-94-158).  GAO  reported  that 
while  Federal  resources  for  residue 


control  cannot  keep  pace  with  the 
industry's  growth,  the  industry  has 
recognized  that  it  must  ensure,  and 
document  that  its  products  comply  with 
applicable  residue  standard.s. 

*   *   •  the  Congres.s  may  wish  to  consider|:| 

—Requiring  FSIS  to  establish  scientific,  risk- 
based  HACCP  systems  with  the  industry- 
for  residue  prevention,  detection  aiui 
contrul; 

— Havinft  FSIS  shift  primary  rRsponsibiiity 
for  day-to-day  residue  prevention, 
detection  and  control  to  the  industry:  and 

— Kcquirins  FSIS  to  adopt  a  regulatory 
oversight  role  designed  to  ensure  the 
effectiveness  of  the  industry-'s  efforts. 

FSIS  accepts  and  agrees  with  the 
direction  of  these  recommendations  and 
believes  that  :i,andatory  HACCP  for 
slaughter  and  processing  operations 
presents  the  opportunity  to  make  this 
shift  so  that  the  industry  is  more 
completely  responsible  for  the  safety  of 
its  products  with  respect  to  the 
chemical  hazards  presented  by  residues, 
especially  animal  dnigs. 

Biologiral  hazards  associated  with 
disease  conditions  in  animals  are 
pre.sently  addressed  by  specific  FSIS 
disease  inspection  techniques.  Hazards 
include  such  disease  conditions  as 
anthrax,  tuberculo.sis.  brucellosis, 
leukosis,  cy.sticercosis.  and  other 
septicemic  and  toxemic  conditions.  The 
detection  and  control  of  these  hazards  is 
accomplished  through  ante-  and 
postmortem  inspet;tion  performed  by 
FSIS  employees  on  livestock  and 
poultry.  When,  upon  examination, 
iive.stock  and  poultry  display  signs  or 
.symptoms  of  disease,  they  are 
condenuied  or  subject  to  restrictions, 
such  as  'pas-sed  for  cooking  only." 
Parasitic  conditions  are  also  the  subje<.t 
of  inspection  procedures. 

Several  human  pathogens  of  enteric 
origin  do  not  normally  producTe  signs  or 
symptoms  of  disease  in  animals  or  birds 
but  will  produce  foodborne  ilh-.ess  in 
humans.  These  microorganisms  are 
among  the  most  significant  contributors 
to  foodborne  illness  associated  with 
consumption  of  meat  and  poultrv 
products,  but  present  inspection 
techniques  are  not  effective  in  detecting 
and  controlling  the  presence  of 
pathogens  on  raw  products. 

Processing  procedures  used  to 
manufacture  ready-to-eat  products  ;ire 
designed  to  destroy  pathogenic 
m.icroorgani.sms  and.  if  properly 
conducted,  are  effective. 
Microbiological  testing  is  used  to  verily 
these  processing  procedures.  In  1993. 
there  were  11  voluntary  recalls 
involving  1.7  million  pounds  of  product 
for  bacterial  contamination  in  readv-to- 
eat  products.  These  recalls  were 
principally  the  result  of  detecting 


Listeria  monocytogenes,  which  is 
frequently  a  post-processing 
environmental  contaminant,  and  not  an 
indication  of  a  failure  of  the  heat 
treatment  procedure  to  produce  a 
pathogen-free  product. 

As  explained  in  earlier  sections  of  this 
document,  there  is  a  compelling  public 
health  need  to  establish  systematic 
process  controls  for  raw  meat  and 
poultry  products,  to  prevent  their 
contamination  by  pathogenic 
microorganisms  and  to  reduce 
contamination  when  it  unavoidably 
occ  urs.  These  proposed  rules  will,  for 
the  first  time,  mandate  adoption  of  a 
system  of  control  for  all  federally 
inspected  meat  and  poultry 
e.stablishments,  build  on  the  foundation 
of  the  food  safety  initiatives  proposed 
eariier  in  this  document,  provide  FSIS 
an  effective  means  to  verify  that 
establishments  are  meeting  their  food 
safety  responsibility  with  respect  to 
pathogenic  microorganisms,  and 
provide  the  basis  for  the  science-ba.sed 
inspection  system  of  the  future. 

Cherview  of  HACCP  Principles 

The  HACCP  approach  to  food  safety 
was  first  developed  by  the  Pillsbury 
Company  as  a  means  of  assuring  the 
safety  of  foods  produced  for  the  U.S. 
space  program.  The  National 
Aeronautics  and  Space  Administration 
(.NASA)  wanted  a  "zero  defects" 
program  to  guarantee  safety  in  the  foods 
astronauts  would  be  consuming  in 
space.  When  NASA  and  Pillsbury 
critically  evaluated  available  svstems  for 
ensuring  food  safety,  they  found  that, 
even  when  very  large  nulnbers  of 
finished  product  .samples  were  tested,  a 
relatively  large  percentage  of  potentially 
hazardous  product  could  still  be 
accepted.  Pillsbury  then  introduced  and 
adopted  H.\CCP  as  a  system  that  could 
provide  the  greatest  assurance  of  .safety 
while  reducing  the  dependence  on 
finishetl  product  sampling  and  testing 
H.\CCP,  by  virtue  of  identifying  the 
hazards  inherent  in  the  product  and 
pro<  ess.  and  devising  preventive 
measures  that  could  be  monitored, 
would  control  the  proce.ss.  Pillsbury 
recognized  that  HACCP  offered  real- 
time control  of  the  process  as  far 
upstream  as  possible  by  utflizing 
operator  controls  and  continuous 
monitoring.  Through  this  approach. 
Pillsbury  dramatitaily  reduced  the  risk 
of  microbiological,  chemical,  and 
physical  hazards  by  anticipation  and 
prevention  rather  than  inspection. 
The  presentation  of  the  HACCP 
.system  by  the  Pillsbury  Company  at  the 
1971  U.S.  National  Conference  on  Food 
Protection  led  to  gradual  recognition  of 
the  value  of  the  HACCP.approach.  This 
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was  reflected  in  the  incorporation  of  the 
HACCP  principles  into  FDA's 
regulations  for  low-acid  canned  foods  in 
1973  to  address  serious  botulism 
problems  in  the  canning  industry. 
During  the  intervening  years,  the 
concepts  and  rationale  for  utilizing  the 
HACCP  approach  have  slowly  gained 
acceptance  throughout  the  food  industry 
and  scientific  community. 

The  USDA  and  the  Department  of 
Health  and  Human  Services  (HHS) 
established  the  NACMCF  in  1988  at  the 
recommendation  of  the  NAS  to  advise 
the  two  departments  on  food  safety 
issues.  In  1992,  the  NACMCF  endorsed 
HACCP  as  an  effective  and  rational 
means  of  assuring  food  safety  from 
harvest  to  consumption. 

The  Committee  formulated  seven 
principles  to  be  employed  in  the 
development  of  HACCP  plans.  These 
principles  include  hazard  assessment, 
critical  control  point  identification, 
establishing  critical  limits,  monitoring 
procedures,  corrective  actions, 
recordkeeping,  and  verification 
procedures.  Under  such  a  system,  if  a 
deviation  occurs  indicating  that  control 
has  been  lost,  appropriate  steps  are 
taken  to  reestablish  control  in  a  timely 
manner  to  assure  that  potentially 
hazardous  product  does  not  reach  the 
consumer.  A  complete  description  of 
the  seven  HACCP  principles 
recommended  by  the  NACMCF  can  be 
found  in  the  Committee's  March  20, 


1992,  publication,  "Hazard  Analysis 
and  Critical  Control  Point  System."  As 
outlined  in  a  later  section,  FSIS  has 
adopted  the  seven  HACCP  principles  as 
articulated  by  the  NACMCF,  and  is 
proposing  that  all  HACCP  plans  include 
the  principles.  A  discussion  of  the  seven 
HACCP  principles  and  associated 
HACCP  plan  elements  follows: 

Principle  No.  1:  Conduct  a  hazard 
analysis.  Prepare  a  list  of  steps  in  the 
process  where  signiHcant  hazards  occur, 
and  describe  the  preventive  measures. 

The  first  step  in  establishing  a  HACCP 
system  for  a  food  production  process  is 
the  identification  of  the  hazards 
associated  with  the  product.  NACMCF 
deHned  a  hazard  as  any  biological, 
chemical,  or  physical  property  that  may 
cause  a  food  to  be  unsafe  for 
consumption.  For  inclusion  in  the  list, 
the  hazard  must  be  of  such  a  nature  that 
its  prevention,  elimination,  or  reduction 
to  acceptable  levels  is  essential  to  the 
production  of  a  safe  food.  Hazards  that 
involve  low  risk  and  severity  and  that 
are  not  likely  to  occur  need  not  be 
considered  for  purposes  of  HACCP. 
Examples  of  several  questions  to  be 
considered  in  a  hazard  analysis  include: 
(1)  Does  the  food  contain  any  sensitive 
ingredients?  (2)  Does  the  food  permit 
survival  or  multiplication  of  pathogens 
or  toxin  formation  during  processing? 
(3)  Does  the  process  include  a 
controllable  processing  step  that 
destroys  pathogens?  (4)  Is  it  likely  that 


the  food  will  contain  pathogens  and  are 
they  likely  to  increase  during  the 
normal  time  and  conditions  under 
which  the  food  is  stored  prior  to 
consumption?  (5)  What  product  safety 
devices  are  used  to  enhance  consumer 
safety  (e.g.,  metal  detectors,  filters, 
thermometers,  etc.)?  (6)  Does  the 
method  of  packaging  affect  the 
multiplication  of  pathogenic 
microorganisms  and/or  the  formation  of 
toxins?  and  (7)  Is  the  product 
epidemiologically  linked  to  a  foodborne 
disease? 

Principle  No.  2:  Identify  the  CCP's  in 
the  process. 

A  critical  control  point  (CCP)  is 
defined  as  a  point,  step,  or  procedure  at 
which  control  can  be  applied  and  a  food 
safety  hazard  can  be  prevented, 
eliminated,  or  reduced  to  an  acceptable 
level.  All  significant  hazards  identified 
during  the  hazard  analysis  must  be 
addressed. 

The  information  developed  during  the 
hazard  analysis  should  enable  the 
establishment  to  identify  which  steps  in 
their  processes  are  CCP's.  To  facilitate 
this  process,  the  NACMCF  developed  a 
CCP  decision  tree  which  can  be  applied 
to  an  identified  hazard  at  each  step  of 
the  process  (see  Figure  3,  below).  The 
decision  tree  asks  a  series  of  "yes"  or 
"no"  questions  to  assist  in  determining 
whether  a  particular  .step  is  a  CCP. 
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Figure  3.  CCP  Decision  Tree  (Apply  at  each  step  of  process  with 
identified  hazard.) 


Ql.  Do  preventive  measure(s) 
exist  for  the  identified  hazard? 


an 


1 


YES 


^.^  Modify  step,  process  or  product. 

1  t 

Is  control  at  this  step  necessary  for  safety? ^  YE3 


1 


Not  a  CCP 


STOP 


Q2.  Does  this  eliminate  or  reduce 

the  likely  occurrence  of  a  hazard  to  an 
acceptable  level? 

NO 


J 


YES 


■►•NotaCCP- 


Q3.  Could  contamination  with  identified 

hazardCs)  occur  in  excess  of  acceptable  level(s) 
or  could  these  increase  to  unacceptable  leveKs)'? 

*  i 

YES  NO— 

I 

Q4.  Will  a  subsequent  step  eliminate 

identified  hazardCs)  or  reduce  the  likely 
occurrence  to  an  acceptable  level? 

I 

YES ^  Not  a  CCP ^STOP  * 


STOP 


^  CRITICAL 
CONTROL 
POINT 


*  Proceed  to  next  step  in  the  described  process. 
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Examples  of  CCP's  may  include,  but 
are  not  limited  to:  cooking,  chilling, 
specific  sanitation  procedures,  product 
formulation  controls,  prevention  of 
cross  contamination,  and  certain  aspects 
of  employee  and  environmental 
hygiene.  All  CCP's  must  be  carefully 
developed  and  documented. 

Consistent  with  the  principles  of  the 
NACMCF,  FSIS  is  proposing  to  require 
that  establishments  identify  CCP's  for 
food  safety  hazards  in  their  HACCP 
plans.  All  three  types  of  hazards 
(physical,  chemical  and  biological, 
including  microbiological)  must  be 
addressed  and  controlled. 

FSIS  believes  that  implementation  of 
mandatory  HACCP,  in  conjunction  with 
related  changes  described  elsewhere  in 
this  document,  will  result  in  less  risk  of 
foodbome  illness  being  associated  with 
these  products.  Therefore,  identification 
of  CCP's  throughout  the  production 
process  for  controlling  microbial 
hazards  is  particularly  important. 

Principle  No.  3:  Establish  critical 
limits  for  preventive  measures 
associated  with  each  identified  CCP. 

A  critical  limit  is  defined  as  a 
criterion  that  must  be  met  for  each 
preventive  measure  associated  with  a 
CCP.  Another  way  of  considering 
critical  limits  is  that  they  serve  as 
boundaries  of  safety  for  each  CCP. 

Critical  limits  are  most  often  based  on 
process  parameters,  such  as 
temperature,  time,  physical  dimensions, 
humidity,  moisture  level,  water  activity, 
pH.  titratable  acidity,  salt  concentration, 
available  chlorine,  viscosity, 
preservatives,  or  sensory  information, 
such  as  texture,  aroma,  or  visual 
appearance  in  relation  to  the  growth  or 
survival  of  target  pathogens  or  chemical 
or  physical  hazards.  Establishment  of 
•  critical  limits  should  be  justifiable  in 
relation  to  knowledge  available  from 
such  sources  as  the  meat  and  poultry 
regulations  or  guidelines,  literature, 
surveys,  experimental  studies,  or  from 
recognized  experts  in  the  industry, 
academia.  or  trade  associations. 

In  accordance  with  the  principles  set 
forth  by  NACMCF,  FSIS  is  proposing 
Sliat  processors  identify  critical  limits  in 
their  HACCP  plans  that  must  be  met  at 
each  CCP  to  be  certain  that  the  hazard 
is  controlled.  Critical  limits  must  reflect 
relevant  FSIS  regulations,  FDA 
tolerances,  and  action  levels  where 
appropriate.  Processing  establishments 
are  encouraged  to  establish  critical 
limits  more  stringent  than  those  now  in 
FSIS  regulations  or  related  documents 
to  ensure  that  regulatory  requirements 
are  routinely  met  even  when  deviations 
occur.  If  critical  limits  more  stringent 
than  regulatory  limits  or  requirements 
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are  set,  then  the  establishment  must 
meet  those  more  stringent  limits. 

Principle  No.  4:  Establish  CCP 
monitoring  requirements.  Establish 
procedures  for  using  the  results  of 
monitoring  to  adjust  the  process  and 
maintain  control. 

Monitoring  is  observations  or 
measurements  taken  to  assess  whether  a 
CCP  is  under  control.  Monitoring  is 
used  to  determine  when  a  deviation 
occurs  at  a  CCP;  therefore,  monitoring 
procedures  must  be  effective.  There  are 
many  ways  to  monitor  CCP  critical 
limits  on  a  continuous  or  batch  basis; 
however,  continuous  monitoring  is 
always  preferred.  When  continuous 
monitoring  is  not  feasible,  frequencies 
must  be  sufficient  to  ensure  that  the 
CCP  is  under  control.  Statistically 
designed  data  collection  or  sampling 
plans  need  to  be  developed  in  such 
instances. 

Assignment  of  the  responsibility  for 
monitoring  is  an  important 
consideration  for  each  CCP.  Personnel 
assigned  the  monitoring  activities  must 
be  properly  trained  to  report  all  results, 
including  any  unusual  occurrences,  so 
that  adjustments  can  be  made  and  any 
processes  or  products  that  do  not  meet 
critical  limits  are  identified  so  that 
immediate  corrective  actions  may  be 
taken. 

Monitoring  activities  are  necessary  to 
assure  that  the  process  is  in  fact  under 
control  at  each  critical  control  point. 
Some  monitoring  procedures  could  be 
accomplished  by  automatic  instruments 
and  devices  such  as  time/temperature 
recording  devices.  Some  monitoring 
procedures  could  consist  of  checks 
performed,  with  outcomes  recorded. 
Other  monitoring  procedures  might 
involve  rapid  testing  technologies  that 
provide  feedback  within  appropriate 
time  frames,  for  example,  the  use  of 
quick  tests  to  verify  levels  of  chlorine  in 
poultry  chillers. 

HACCP  requires  establishments  to 
systematically  monitor,  control,  and, 
where  necessary,  adjust  their 
production  processes  to  meet  a  specified 
standard.  Process  monitoring  may   . 
necessitate  materials  or  devices  to 
measure,  test,  or  otherwise  evaluate  the 
process  at  critical  control  points. 
Examples  would  be  such  items  as 
thermometers  and  test  kits. 

FSIS  is  proposing  to  require  that 
procedures  for  monitoring  each  CCP  be 
identified  in  the  HACCP  plan.  These 
monitoring  procedures  should  assure 
that  the  monitoring  systems  are  capable 
of  detecting  process  deviations, 
including  product  segregation  and 
holding  procedures,  effect  of  deviations 
on  product  safety,  indicators  for 
modification  of  the  HACCP  plan,  and 


the  establishment  employee  responsible 
for  monitoring  activities. 

Principle  No.  5.  Establish  corrective 
action  to  be  taken  when  monitoring 
indicates  that  there  is  a  deviation  from 
an  established  critical  limit. 

A  HACCP  system  is  designed  to 
identify  potential  health  hazards  and  to 
establish  strategies  to  prevent  their 
occurrence.  However,  ideal 
circumstances  will  not  always  prevail  in 
a  processing  operation  and  deviations 
will  occur.  In  such  instances,  the 
NACMCF  points  out  that  corrective 
action  plans  must  be  in  place  to:  (1) 
determine  the  disposition  of  the  non- 
compliant  product  and  (2)  identify  and 
correct  the  cause  of  the  deviation  to 
regain  control  of  the  CCP.  Individuals 
who  have  a  thorough  understanding  of 
the  process,  product,  and  HACCP  plan 
should  be  identified  and  assigned 
responsibility  for  making  decisions. 
When  appropriate,  scientific  experts 
must  be  consulted  to  determine 
disposition  of  the  product. 

FSIS  is  proposing  to  require  that 
establishments  describe  in  their  HACCP 
plans  the  corrective  actions  that  will  be 
taken  if  a  critical  limit  is  not  met. 
Corrective  actions  must  be  specified  in 
sufficient  detail  to  ensure  that  no  public 
health  hazard  exists  after  these  actions 
have  been  taken.  Although  the  process 
of  developing  a  HACCP  plan 
emphasizes  organized  and  preventive 
thinking  about  what  is  occurring  as  the 
meat  or  poultry  product  is  being 
manufactured,  the  existence  of  a  HACCP 
plan  does  not  guarantee  that  problems 
will  not  arise.  For  this  reason,  the 
identification  of  a  planned  set  of 
activities  to  address  deviations  is  an 
important  part  of  a  HACCP  plan. 

Principle  No.  6:  Establish  effective 
recordkeeping  procedures  that 
document  the  HACCP  system. 

The  NACMCF  points  out  that  an 
establishment's  HACCP  plan  and  all 
associated  records  must  be  maintained 
on  file  at  the  establishment,  and 
provides  several  examples  of  records 
that  could  be  maintained,  such  as  those 
relating  to  incoming  ingredients, 
product  safety,  processing,  packaging, 
storage,  and  distribution,  deviations  and 
corrective  actions,  and  employee 
training. 

A  HACCP  system  will  not  work 
unless  records  are  generated  during  the 
operation  of  the  plan,  and  those  records 
are  maintained  and  available  for  review. 
One  of  the  principal  benefits  of  a 
HACCP  process  control  system  to  both 
industry  and  regulatory  officials  is  the 
availability  of  objective,  relevant  data. 
Thus,  FSIS  is  proposing  to  require  that 
the  HACCP  plan  provide  for  a 
recordkeeping  system  that  will 


document  the  establishment's  CCP 
monitoring,  verification  activities,  and 
deviation  records.  FSIS  has  also 
concluded  that  recordkeeping  systems 
are  much  more  effective  when  they 
include  the  actual  values  obtained,  as 
opposed  to  terms  such  as  "satisfactory" 
or  "unsatisfactory,"  which  reflect  a 
judgment  about  the  values  and  do  not 
permit  trend  analysis. 

Principle  No.  7.- Establish  procedures 
to  verify  that  the  HACCP  system  is 
working  correctly. 

The  NACMCF  defines  verification  as 
the  use  of  methods,  procedures,  or  tests 
in  addition  to  those  used  for  monitoring, 
to  determine  if  the  HACCP  system  is  in 
compliance  with  the  HACCP  plan  and/ 
or  whether  the  HACCP  plan  needs 
modification  and  revalidation.  Four 
processes  are  identified  as  steps  in  the 
establishment's  verification  of  its 
HACCP  system. 

The  first  process  is  the  scientific  and 
technical  process  to  verify  that  all 
critical  limits  at  CCP's  are  adequate  and 
sufficient  to  control  hazards  that  are 
likely  to  occur  in  their  specific 
process(es).  This  is  commonly  referred 
to  as  "validating"  the  process. 

The  second  process  is  to  ensure  that 
the  HACCP  plan  functions  properly. 
Establishments  should  rely  on  frequent 
reviews  of  their  HACCP  plan, 
verification  that  the  HACCP  plan  is 
being  correctly  followed,  review  of  CCP 
records,  and  determinations  that 
appropriate  management  decisions  and 
product  dispositions  are  made  when 
deviations  occur. 

The  third  process  consists  of 
documented  periodic  reviews  to  ensure 
the  accuracy  of  the  HACCP  plan.  Such 
reviews  should  include  an  on-site 
review  and  verification  of  all  flow 
diagrams,  CCPs,  critical  limits, 
monitoring  procedures,  corrective 
actions,  and  records  maintained. 

The  fourth  and  final  verification 
process  deals  with  the  regulatory 
agency's  responsibility  and  actions  to 
ensure  that  the  establishment's  HACCP 
system  is  functioning  satisfactorily.  This 
verification  can  be  viewed  as  an  overall 
process  validation  and  can  consist  of 
any  and  all  of  the  verification  activities 
mentioned  above,  plus  final  product 
testing  to  demonstrate  compliance  with 
regulatory  as  well  as  other  desired 
performance  standards. 

FSIS  is  proposing  to  require  that  the 
HACCP  plan  include  a  set  of  verification 
tasks  to  be  performed  by  establishment 
personnel.  Verification  tasks  will  also  be 
performed  by  FSIS  personnel.  However, 
an  important  benefit  of  HACCP  is  for 
establishments  to  take  full  responsibility 
for  producing  a  safe  product.  Thus,  it  is 
envisioned  that  establishments,  as  well 


as  the  regulatory  agency,  will  undertake 
final  product  testing  as  one  of  several 
verification  activities.  Verification  tasks 
provide  an  opportunity  to  demonstrate 
that  a  well-functioning  HACCP  system 
is  in  fact  controlling  a  process  so  that 
safe  product  is  being  produced  under 
conditions  that  minimize  preventable 
risks. 

The  veriffcation  principle  also  links 
HACCP  with  the  key  element  of  the 
FSIS  regulatory  strategy  for  pathogenic 
microorganisms,  which  is  the 
establishment  of  public  health-oriented 
targets,  guidelines,  or  standards 
establishments  must  meet  to  engage  in 
commerce.  Without  some  objective 
measure  of  what  constitutes  an 
acceptable  level  of  food  safety 
performance  with  respect  to  pathogenic 
microorganisms,  it  would  be  impossible 
to  determine  whether  an  establishment's 
HACCP  plan  is  acceptable  and 
functioning  effectively.  FSIS  is  taking 
the  first  step  toward  implementation  of 
such  objective  measures  with  the 
proposed  interim  targets  for  pathogen 
reduction,  which  focus  on  Salmonella. 
As  data  become  available,  these  targets 
will  be  refined,  and  possibly-expanded 
in  slaughter  operations  and  extended  in 
processing  operations,  to  support  the  ■ 
Agency's  implementation  of  HACCP. 
Verification  might  well  include  required 
microbial  testing  for  all  processes  and 
species.  Eventually,  such  testing  can  be 
expected  to  be  an  integral  part  of 
HACCP  verification. 

FSIS  Experience  With  HACCP 

(1)  FSIS  HACCP  Study.  1990-1992. 

In  1990.  FSIS  initiated  a  study  of 
HACCP  that  focused  on  how  this  system 
of  process  control  could  be  applied 
v\ithin  the  meat  and  poultry  industries 
and  what  the  implications  might  be  for 
regulatory  inspection  activities.  This 
study  was  not  designed  to  establish  the 
efficacy  or  benefit  of  the  HACCP 
approach  as  a  process  control  system. 
Recognition  of  HACCP  as  a  proven 
method  for  preventing  and  controlling 
food  safety  hazards  has  been  achieved 
through  practical  application  of  the 
concepts  to  food  production  operations 
since  1971. 

Recognizing  that  acceptance  of 
HACCP  within  the  meat  and  poultry 
industries  would  be  dependent  on  a 
broad  range  of  constituent  support,  the 
FSIS  study  involved  consultations  and 
public  hearings;  technical  workshops 
with  representatives  of  industry, 
academia.  and  trade  associations  to 
develop  generic  HACCP  models;  and 
testing  and  evaluation  of  in-pljant  trials 
through  case  studies.  In-plant!testing 
involved  operational  application  of 
generic  models  for  refrigerated  foods. 


cooked  sausage,  and  poultry  slaughter 
■  in  nine  volunteer  establishments. 
The  study  underscored  the 
significance  of  the  change  in  roles  and 
responsibilities  that  use  of  a  HACCP 
system  brings  both  to  the  regulated 
industry  and  to  the  inspection  service. 
This  finding  would  later  be  supported 
by  observations  at  a  Round  Table 
meeting  on  HACCP  in  1994  that 
successful  HACCP  implementation  will 
demand  a  culture  change  within  the 
inspection  service  and  within  the 
industry.  Additionally,  the  Agency's 
eariier  experiences  with  HACCP-based 
regulations,  such  as  those  for  low-acid 
canned  foods,  cooked  roast  beef.  and. 
more  recently,  for  cooked,  uncured 
patties  had  demonstrated  the 
advisability  of  technical  collaboration. 
The  study  experience  confirmed  these 
earlier  conclusions  that  technical 
collaboration  was  essential  to  successful 
implementation  of  HACCP. 
(2)  HACCP  Round  Table.  1994. 
FSIS  was  proceeding  during  199.3  to 
develop  a  HACCP  regulation  when  a 
group  of  concerned  constituent 
organizations  requested  greater  pre- 
proposal  involvement  and  public 
consultations  prior  to  publication  of 
proposed  regulations.  USDA  agreed  to 
have  a  public  event  at  which  the 
application  of  HACCP  in  the  meat  and 
poultry  industry  could  be  discussed. 
This  event  became  known  as  the 
HACCP  Round  Table. 

On  March  30  and  March  31.  1994. 
FSIS  held  a  two-day  Round  Table 
meeting  in  Washington.  D.C. 
Participants  in  the  Round  Table  were 
primarily  selected  by  a  procedure 
announced  in  the  Federal  Register  on 
January  13. 1994.  Participants  included 
public  health  officials,  representatives 
from  the  meat  and  poultry  industr>'. 
consumer  groups,  scientists  and 
professional  scientific  organizations, 
producer  and  farmer  groups.  USDA  and 
other  Federal.  State,  and  local 
employees.  Prior  to  the  Round  Table,  a 
steering  committee  of  nine  of  the  Round 
Table  participants  determined  the  kev 
issues  to  be  addressed  during  the  forum. 
For  each  key  issue,  a  particular  question 
was  developed  to  focus  the 
deliberations.  Each  issue,  question,  and 
deliberation  is  summarized  below. 
FSIS's  views  on  those  issues  addres.sed 
by  this  regulation  are  covered  under 
"Discussion  of  HACCP  Proposal"  below. 
A  report  on  the  HACCP  Round  Table 
has  been  published  and  is  available 
from  the  FSIS  Docket  Clerk  at  the 
address  provided  under  ADDRESSES. 

HACCP  Plan  Approval:  What  is  the 
best  way  to  ensure  that  HACCP  plans 
effectivelv  incorporate  the  seven 
HACCP  principles? 
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There  was  broad  support  for 
incorporating  the  seven  HACCP 
principles  into  HACCP  plans.  Different 
perspectives  were  expressed  concerning 
the  means  by  which  this  might  be 
achieved.  These  perspectives  ranged 
from  having  plans  developed  by 
certified  experts,  to  the  use  of  objective 
baseline  data  from  industry  operations, 
and  to  the  use  of  generic  models.  Having 
and  applying  generic  models  and 
guidelines  to  plant  specific  situations 
was  considered  desirable. 

Training/Certification:  What  should 
be  the  role  of  FSIS  with  regard  to 
industry  HACCP  training? 

This  question  generated  discussion  on 
three  components:  (1)  HACCP  curricula. 
(2)  training  approaches,  and  (3) 
certification  requirements.  The 
centrality  of  training  to  successful 
implementation  of  HACCP  is  reflected' 
In  the  broad  range  of  perspectives 
offered.  Curricula  concerns  ranged  from 
the  need  for  uniform  training  on 
principles,  to  the  need  for  specific 
training  on  application  of  tbe  principles 
within  a  particular  establishment 
operation,  to  the  need  for  joint  training 
between  inspectors  and  industry 
employees.  Training  approaches 
touched  on  the  need  for  training  to  be 
both  available  and  affordable,  and  the 
potential  for  training  development  and 
delivery  to  occur  within  various  private 
sector  organizations  as  well  as 
academia.  Certification  requirements 
addressed  the  alternatives  of  having 
HACCP-trained  personnel  in 
establishments,  having  HACCP 
consultants  available  on-call.  and 
having  some  type  of  certification 
process  for  such  individuals. 

Phase-in:  Should  the  mandatory 
HACCP  requirement  be  phased-in  and. 
if  so,  how? 

There  was  broad  support  for  the 
notion  of  phasing-in  HACCP 
requirements,  since  allowing  enough 
time  for  the  HACCP  program  to  develop 
and  grow  is  deemed  critical  for  its 
success.  Proceeding  on  a  deliberate 
schedule  allows  for  an  orderly  transition 
within  the  industry  and  jjermits 
adjustments  of  the  regulatory 
infrastructure  to  suit  the  HACCP 
structure  within  inspected 
establishments.  A  variety  of  approaches 
to  phase-in  and  timing  were  offered.  A 
second  point  raised  was  that  the  phase- 
in  should  take  advantage  of  existing 
HACCP  knowledge  and  expertise, 
advancing  first  those  industry  segments 
whose  process  control  operations  are 
more  closely  aligned  with  HACCP.  A 
third  point  offered  was  that  the  phase- 
in  should  provide  for  a  transition  or  trial 
period  as  application  of  HACCP  occurs 
within  a  fwrticular  establishment. 


Measures  of  Effectiveness:  How  can  it 
be  determined  initially,  and  on  a 
continuing  basis,  that  HACCP  plans  ar« 
working  effectively? 

Participants  discussed  the  need  to 
develop  measures  of  effectiveness  for 
HACCP  plans.  These  ranged  from  the 
use  of  baseline  data  on  the  process, 
establishment,  and  product  level;  to  the 
use  of  microbial,  physical,  and  chemical 
guidelines;  to  the  use  of  in-process,  as 
well  as  end-product  testing;  to  the 
openness  and  accessibility  of  data  and 
records  on  selected  measures  of 
effectiveness.  There  was  considerable 
discussion  concerning  the  need  for 
finished  product  testing  to  support 
verification  of  a  HACCP  program.  The 
area  of  greatest  controversy  was  the 
need  for  microbial  testing  and  the 
development  of  microbial  guidelines  in 
conjunction  with  the  need  for  finished 
product  testing.  Different  perspectives 
were  offered  on  these  issues,  on  how 
such  testing  could  be  accomplished,  and 
on  the  practical  limits  of  detection, 
sample  collection,  and  testing. 

Compliance/Enforcement:  What  are 
the  best  ways  to  adequately  enforce  and 
ensure  compliance  with  HACCP 
requirements? 

Participants  presented  views  on  the 
types  of  regulatory  authority  that  would 
be  appropriate  in  a  mandatory  HACCP 
system.  Viewpoints  ranged  from  those 
who  believed  that  current  enforcement 
authorities  are  adequate,  to  those  who 
stated  a  need  for  new  authorities  (e.g., 
civil  penalties)  and  those  who  believed 
a  review  of  enforcement  authorities 
should  be  undertaken  to  reflect  the 
changes  in  roles  and  responsibilities 
between  the  industry  and  the  inspection 
service.  There  was  significant 
discussion  concerning  deviations  from 
HACCP  requirements  and  how  these 
deviations  should  be  handled,  including 
appropriate  enforcement  responses  to 
repeated  deviations  from  the  HACCP 
plan.  Here,  two  major  points  of  view 
were  articulated.  The  first  view  was  that 
any  deviation  from  a  HACCP  plan  could 
result  in  a  regulatory  remedy  (rather 
than  criminal  remedy)  and  that  a 
deviation  from  a  CCP,  while  a  food 
safety  concern,  should  result  in  a 
regulatory  response  related  to  the  level 
of  severity  (in  terms  of  risk  to  human 
health)  of  the  deviation.  The  second 
view  was  that  any  deviation  from  the 
HACCP  plan  constitutes  adulteration, 
hence  a  violation  of  law  subject  to 
enforcement  action.  This  view  holds 
that,  since  HACCP  is  intended  to 
address  potentially  serious  food  safety 
hazards,  a  deviation  is  a  violation.  A 
final  point  of  discussion  on  this  issue 
was  employee  protection  from  reprisals 
for  reporting  food  safety  hazards  (e.g.. 
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whistleblower  protection  for  industry 
employees). 

Relationship  and  Effect  of  HACCP  on 
Current  Inspection  Procedures:  To  what 
extent  will  the  possible  changes  in  the 
regulated  industry  impact  on  possible 
changes  in  the  current  inspection 
system? 

Di.scu.ssion  on  this  issue  centered  on 
five  points:  Modification  of  inspection 
procedures  to  take  advantage  of  HACCP 
plans;  advantages  and  disadvantages  of 
continuing  current  regulatory  programs 
until  HACCP  is  hilly  implemented: 
ways  to  combine  HACCP  and  the 
current  inspection  system;  the  extent  to 
which  changes  in  industry  will  affect 
changes  in  inspection;  and  the  potential 
effects  of  HACCP  on  small 
establishments.  Modification  of 
inspection  procedures  to  take  advantage 
of  HACCP  plans  generally  follow 
NACMCF  recommendations  that 
regulatory  verification  of  HACCP  plans 
can  be  accomplished  in  lieu  of,  rather 
than  adding  to,  existing  procedures. 
This  would  permit  reallocation  of 
inspection  resources  to  food  safety 
concerns  and  away  from  quality 
attributes  and  aesthetic  concerns. 
HACCP  should  not  Invite  an  arbitrary 
reduction  in  the  inspection  force  and 
the  numbers  of  inspectors  should  not  h«> 
tied  to  HACCP  implementation.  The 
potential  effects  of  HACCP  on  small 
establishments  were  noted,  along  with 
the  view  that  some  accommodation 
during  implementation  should  be 
afforded  to  these  establishments. 

All  issues  raised  and  discussed  during 
the  HACCP  Round  Table  were  taken 
into  account  in  formulating  this 
proposal. 

FSIS  Experience  With  Process  Control 

(1)  Current  Application  of  Hazard 
Analysis  to  Meat  and  Poultry 
Processing. 

The  principle  of  hazard  analysis  has 
been  utilized  to  prevent  foodbome 
illness  associated  with  specific  meat 
and  poultry  products  and  to  support 
regulatory  process  control  for  certain 
voluntary  procedures.  The  examples 
discussed  below  represent  FSIS's  early 
efforts  using  hazard  analysis  to  identify 
CCPs  in  a  production  process  and  to 
establish  .stringent  regulatory 
requirements  for  controlling  production 
processes.  Whereas  the  earlier 
regulations  were  prescriptive,  the 
current  proposal  is  performance  based, 
and  holds  the  industry  fully  responsible 
for  conducting  the  hazard  analvsis  and 
identifying  the  CCP's  and  critical  limits 
associated  with  producing  products  that 
minimize  the  risk  of  foodbor'ne  illness. 


(a)  Low-Acid  Canned  Foods 

The  low-acid  canned  food  industry 
has  had  a  remarkably  good  record  over 
the  past  50  years,  during  which  more 
than  1  trillion  cans  of  commercially 
canned  foods  were  consumed. 
Beginning  in  1970,  however,  botulinum 
toxin  and  C.  botulinum  were  found  in 
commercially  canned  product  produced 
under  the  jurisdiction  of  both  FDA  and 
USDA.  From  1970  until  1990,  nine 
incidents  of  botulinum  outbreaks 
occurred,  resulting  in  death  on  six 
occasions.  The  products  implicated 
included  mushrooms,  peppers,  salmon, 
boned  turkey,  chicken  vegetable  soup, 
tuna,  and  bean  .salad. 

In  response  to  the  botulism  outbreaks, 
the  canning  industry  identified  CCPs 
that  must  be  controlled  and  monitored 
to  ensure  that  canning  operations 
produce  safe  caiuied  foods.  For  products 
under  its  jurisdiction.  FDA  in  1973 
codified  the  CCPls  into  a  good 
manufacturing  practice  regulation  for 
thermally  processed  low-acid  canned 
foods  packed  in  hermetically  sealed 
conta;ners(21  CFR  110). 

Since  FDA's  promulgation  of  that 
regulation  (revised  in  1978).  the  threat 
of  botulism  in  caimed  product  has  been 
greatly  reduced.  While  sporadic 
incidents  continue,  investigations  of 
such  incidents  have  attributed  the 
cause^to  establishments'  failure  to 
comply  with  the  regulation  rather  than 
inadequacies  in  the  regulation. 

To  address  problems  in  the  canned 
meat  and  poultr\'  industry,  in  1986  FSIS 
promulgated  HACCP-based  low  acid 
canned  food  regulations  similar  to  those 
of  the  FDA.  CCPs  identified  in  those 
regulations  were  incorporated  into  the 
Agency's  Performance  Based  Inspection 
System,  so  that  inspectors'  tasks  include 
verification  of  establishments' 
compliance  with  the  regulations. 
Incidents  of  foodbome  illness  involving 
canned  meat  and  poultry  products  that 
occurred  following  the  publication  of 
the  rules  have  been  attributed  to 
establishments'  nbncompliance  with  the 
regulations. 

(b)  Commercially  processed  Cooked 
Roast  Beef  I 

Five  outbreaks  of  salmonellosis 
associated  with  the  consumption  of 
commercially  processed  cooked  beef 
products  occurred  in  the  northeastern 
United  States  from  1975  until  1981. 
These  outbreaks  resulting  from  five 
different  serotypes  of  Salmonella. 
caused  up  to  200  reported  cases  of 
illness  per  incidence. 

FSIS  responded  to  the  outbreaks  by 
supervising  the  voluntary  recall  and 
destruction  of  thousands  of  pounds  of 


affected  product  on  a  case-by-case  basis. 
Additionally,  whole,  intact,  cooked 
roast  beef  products  from  several 
establishments  were  sampled  and  found 
positive  for  salmonellae.  As  a  result  of 
the  outbreaks,  it  became  apparent  that 
salmonellae  contamination  of  cooked 
beef  products  needed  to  be  addressed  on 
an  industry-wide  basis. 

In  1977.  FSIS  promulgated  a 
regulation  requiring  that  all  cooked  beef 
products  be  prepared  by  "a  cooking 
procedure  that  produces  a  minimum 
temperature  of  145  degrees  F  in  all  parts 
of  each  roast"  to  destroy  any 
salmonellae  that  might  be  present.  This 
regulation  was  amended  in  1978  to 
provide  alternate  cooking  times  and 
temperatures  to  preserve  the  rare 
appearance  of  the  product  but  still 
destroy  all  salmonellae.  (See  9  CFR 
381.17.) 

During  the  summer  of  1981.  eiglif 
additional  outbreaks  of  the  disease  were 
linked  to  the  consumption  of  roast  beef 
produced  by  four  separate 
establishments  in  the  northeastern 
United  States. 

Epidemiologic  investigations  revealed 
that  inadequate  cooking  times  and 
temperatures  were  not  the  major 
problems.  A  new  regulation  was 
implemented  in  1983  that  addressed  tlie 
necessary  handling,  processing,  cooling 
times  and  temperatures,  and  .storage 
requirements  to  ensure  the 
wholesomeness  of  cooked  roast  beef. 
In  total,  the  changes  that  evolved  in 
the  roast  beef  regulations  represented  a 
HACCP  approach  in  identifying  the 
CCP's  in  roast  beef  processing  that  must 
be  monitored  and  controlled  by  an 
establishment  to  ensure  production  of 
unadulterated  product.  These  HACCP- 
based  CCP's  have  subsequently  been 
incorporated  into  the  FSIS-PBIS  system 
for  scheduling  inspectors'  tasks  in 
establishments  that  produce  cooked 
roast  beef.  Since  1983.  no  confirmed 
salmonellae  outbreaks  have  been  traced 
to  commercially  prepared  roast  beef. 

(c)  Uncured  Cooked  Meat  Patties 

In  response  to  recent  outbreaks  of 
foodbome  illness  caused  by  E.  rnii 
0157;H7.  FSIS  promulgated  a  rule 
dealing  with  the  heat-processing, 
cooking,  cooling,  handling,  and  storage 
requirements  for  uncured  meat  patties. 
HACCP  principles  werQ  used  to  identify 
CCPs,  critical  limits,  and  corrective 
actions;  as  a  result,  cooking  times  and 
temperatures,  cooling  requirements, 
sanitary  handling  and  storage  practices, 
and  requirements  for  the  handling  of 
heating  or  cooling  deviations  were 
established.  The  CCP's  identified  in  that 
rule  have  been  incorporated  into  the 
Agency's  PBIS  for  .scheduling  inspector 


tasks  to  ensure  establishments' 
compliance  with  the  regulations. 

The  "Heat  Processing  Procedures. 
Cooking  Instruetions.  Cooling.  Handling 
and  Storage  Requirements  for  Uncured 
Meat  Patties"  (8/2/93  at  58  FR  41151) 
incorporated  HACCP  concepts  (CCPs. 
critical  limits,  corrective  actions,  etc.) 
associated  with  the  manufacture  of 
uncooked,  partially  cooked,  char- 
marked,  comminuted  products. 

(d)  Current  Process  Control  Systems 

The  development  and  implementation 
of  standardized  process  control 
procedures,  siich  as  Total  Quality 
Control  (TQC)  svstems  and  Partial 
Quality  Control  (PQC)  programs  have 
been  part  of  an  effort  to  focus  the 
responsibility  for  compliance  on  the 
processing  establishment.  FSIS  fir.st 
began  approving  industry  operated 
quality  control  programs  in  the  mid 
1970's.  The  QC  policy  evolved 
throughout  the  late  1970's  until  in  1980 
when  it  was  codified  in  9  CFR  318.4  and 
381.145  providing  a  regulatory  basis  for 
FSIS  policies  for  PQC  and  TQC.  At 
present,  there  are  over  9,000  approved 
PQC  programs  in  operation  in  inspected 
establishments  and  361  approved  and 
operating  TQC  systems. 

TQC  systems  are  defined  by 
regulation  as  plans  or  systems  for 
controlling  product  after  antemortem 
and  postmortem  inspection  throughout 
all  .stages  of  preparation  adequate  to 
result  in  product  being  in  compliance 
with  the  regulations  (9  CFR  318.4(c)  and 
381.145(c)).  This  definition  had 
traditionally  been  interpreted  to  mean 
that  an  establishment's  TQC  system 
must  include  control  for  all  aspects  of 
a  proce.ss.  By  regulation.  PQC  programs 
may  be  approved  for  controlling  the 
production  of  individual  products, 
individual  operations  within  the 
establishment,  or  parts  of  operations  (9 
CFR  318.4(d)  and  381.145(d)). 

In  processing  establishments,  most 
approved  PQC  programs  are  designed  lo 
control  economic  and  quality  aspects  of 
meat  and  poultry  products,  such  as  net 
weight  and  label"  claims.  Such  PQC 
programs  are  generally  voluntary  or  are 
a  condition  of  label  approval.  A  smaller 
number  of  procedures  operate  to  control 
product  wholesomeness  factors  and  are 
mandated  in  current  regulations.  1  he.se 
include  the  production  of  cooked  roast 
beef  (§318.17).  mechanically  deboned 
product  (§  319.5).  and  irradiated  poultry 
product  (§  381.145).  In  addition,  some  ' 
PQC  programs  are  approved  as 
alteri.ative  procedures  to  regulatory 
requirements  such  as  handling  thermal 
processing  deviations  (§§318/381.308) 
and  finished  product  inspections 
(§§318/.381.309)  of  shelf  stable  canned 
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meat  and  poultry  products.  In  slaughter 
establishments,  PQC  programs  are 
designed  to  control  economic,  quality, 
and  some  product  wholesomeness 
aspects  of  production.  Such  programs 
include  finished  product  standards, 
preoperational  sanitation  and  carcass 
presentation.  All  slaughter  PQC 
programs  are  voluntary. 

Preventive  systems  of  process  control 
have  been  formally  employed  in  the 
slaughter  of  broilers  and  Cornish  game 
hens  since  1983.  and  in  the  slaughter  of 
turkeys  since  1984.  These  process 
control  approaches  are  integral  features 
of  inspection  systems  known  as  the  New 
Line  Speed  (NELS)  inspection  system 
for  broilers  and  comish  game  hens,  and 
the  New  Turkey  Inspection  System 
(NTIS)  for  turkeys  (9  CFR  381.76).  Forty- 
five  establishments  operate  under  NELS 
today,  and  27  establishments  operate 
under  NTIS. 

Under  these  slaughter  process  control 
systems,  the  establishment  demonstrates 
compliance  with  regulatory 
requirements  by  identifying  the  points 
in  the  slaughter  process  that  are 
important  to  regulatory  compliance.  The 
establishment  then  sets  realistic 
standards  for  these  points,  and  observes 
them  often  enough  to  detect  deviation 
from  a  standard  before  non-compliance 
occurs.  The  establishment  also 
identifies  action  it  will  take  if  a  standard 
is  not  met.  The  written  program  and  the 
generated  records  of  observations  and 
aiitions  are  evidence  of  the  degree  of 
process  control  and  regulatory 
compliance.  By  reviewing  and 
evaluating  establishment  records  and 
verifying  them  with  process 
observations  as  necessary,  FSIS 
inspection  personnel  ensure  an 
establishment  is  meeting  its 
responsibility  to  produce  safe  and 
wholesome  product. 

The  principal  difference  between 
slaughter  process  control  systems  in 
place  in  NELS  and  NTIS  establishments 
today,  and  the  proposed  HACCP  system 
is  the  focus  of  the  systems.  NELS  and 
NTIS  were  designed  not  only  to  address 
safety  hazards  associated  with  raw 
poultry  carcasses,  but  quality  factors  as 
well,  the  proposed  HACCP  system 
focuses  on  hazards  associated  with 
safety  of  product. 

Intcrnationnl  Efforts  on  HACCP 

Between  1990  and  1992,  a  working 
group  of  the  Codex  Committee  on  Food 
Hygiene  developed  a  guideline 
document  that  covered  the  principles 
and  application  of  HACCP  to  all  sectors 
of  the  food  chain  from  producer  to 
consumer.  The  Codex  Alimentarius 
Commission  in  1993  adopted  the 
HACCP  document  that  now  serves  as  a 


benchmark  for  countries  to  incorporate 
HACCP  principles  into  their  food 
industries.  The  seven  HACCP  principles 
adopted  by  the  Codex  Alimentarius 
Commission  are  identical  to  those 
proposed  in  this  rule  with  the  exception 
that  HACCP  principles  six  (i.e., 
recordkeeping)  and  seven  (i.e., 
verification)  are  reversed. 

In  1993.  Agricuhure  Canada 
implemented  a  Food  Safety 
Enhancement  Program,  which  is 
designed  to  encourage  the  adoption  of 
HACCP  principles  across  all  agri-food 
processed  commodity  groups  and  shell 
eggs.  The  food  industry  will  be  required 
to  control  and  monitor  its 
manufacturing  process  and  maintain 
records  at  CCP's.  FSEP  will  also  provide 
a  means  to  help  government  inspectors 
prioritize  their  responsibilities  and 
focus  their  attention  on  CCP's  in  the 
process  to  ensure  the  production  of  safe 
food.  Full  implementation  of  the  FSEP 
program  is  scheduled  to  be  completed 
by  September  1996. 

Recently,  the  European  Union  (EU) 
adopted  two  Directives  that  made 
reference  to  the  HACCP  system.  One 
Directive  (93/43/EEC)  focuses  on  the 
hygiene  of  foodstuffs  and  specifies  that 
food  business  operations  must  identify 
and  control  any  step  in  their  process 
critical  for  ensuring  food  safety  using 
the  HACCP  system.  The  other  Directive 
(92/5/EEC)  is  one  specific  to  meat 
products,  which  also  embraces  HACCP 
principles.  These  Directives  were 
adopted  on  June  14. 1993  and  February 
10. 1992,  respectitiiely.  EU  members 
have  up  to  30  months  from  the  date  of 
adoption  to  implement  the  provisions  of 
the  Directives  into  national  law. 
Detailed  guidelines  are  now  under 
development  for  meat  products. 

New  Zealand  has  also  been  proactive 
in  adopting  HACCP  principles  in  the 
food  industry.  Through  the  publication 
of  Guide  to  the  Implementation  of 
Hazard  Analysis  and  Critical  Control 
Point  Systems  in  the  Meat  Industry,  the 
Ministry  of  Agriculture  and  Fisheries 
provided:  (1)  a  generic  model  from 
which  an  understanding  of  the  HACCP 
approach  to  food  safety  can  be  obtained; 
(2)  a  guide  to  the  application  of  HACCP 
systems,  especially  in  the  case  of  raw 
foods;  and  (3)  specific  examples  of 
application. 

Adopting  a  HACCP  system  could 
potentially  enhance  international  trade 
opportunities  for  the  United  States. 
Although  enhancing  trade  has  no  direct 
effect  on  public  health,  participation  in 
international  trade  in  food  products  is 
critical  to  the  U.S.  economy.  The  United 
States  is  by  far  the  world's  major  food 
exporter,  with  exports  of  raw 
agricultural  and  processed  food 


products  of  over  $40  billion  per  year. 
The  United  States  also  imports  a 
substantial  quantity  of  food  products 
each  year  from  many  countries  around 
the  world.  HACCP  will  improve FSISs 
ability  to  monitor  imports  and  thus 
ensure  greater  confidence  in  their  safety 
Also.  HACCP  is  becoming  the  world- 
wide standard  to  ensure  the  safety  of 
food  and  will  thus  serve  as  the  basis  for 
harmonizing  U.S.  food  safety 
regulations  with  those  of  other  nations. 

The  Uruguay  Round  Negotiations 
under  the  General  Agreement  on  Tariffs 
and  Trade  (GATT)  has  resulted  in 
further  focus  on  this  area.  The 
Agreement  on  the  Application  of 
Sanitary  and  Phytosanitary  Measures 
states  the  desire  of  member  countries 
including  the  United  States,  to  further 
"*  *  *  the  use  of  harmonized  sanitary 
and  phytosanitary  measures  between 
members,  on  the  basis  of  international 
standards,  guidelines,  and 
recommendations  developed  by  the 
relevant  international  organizations, 
including  the  Codex  Alimentarius 
Commission*  *  *"  This  trend  toward 
harmonization  coupled  with  the  current 
recommendations  of  the  Codex 
Alimentarius  Commission  encouraging 
the  international  use  of  HACCP,  provide 
further  support  for  FSIS's  proposal  for  a 
mandatory  HACCP  program  for  the 
production  of  all  meat  and  pouhry* 
products. 

FSIS  Guidance  on  Development  of 
HACCP  Plans 

FSIS  believes  that  it  can  facilitate 
development  of  HACCP  plans  in  various 
ways  without  compromising  the 
principle  that  these  are  industrj'  process 
control  plans  and.  as  such,  plan 
development  is  the  responsibility  of  the 
regulated  establishment.  Therefore.  FSIS 
has  underway  a  series  of  planned 
assistance  efforts,  which  will  continue 
and  be  completed  over  the  next  6-12 
months. 

(a)  Generic  Models:  FSIS  has 
published  the  generic  models  developed 
at  Agency  workshops  and  will  publish 
generic  models  developed  by  NACMCF 
as  they  become  available.  An  example, 
the  "Generic  HACCP  for  Raw  Beef."  is 
provided  in  the  Appendix. 

FSIS  has  categorized  in  this  proposed 
regulation  all  processes  carried  out  in 
the  establishments  it  regulates.  Because 
FSIS  pilot-testing  has  shown  generic 
plans  to  be  useful  to  establishments  as 
they  develop  plans  specific  to  their  own 
processes  and  products,  FSIS  will 
publish  and  make  widely  available  a 
generic  model  for  each  of  the  nine 
process  categories  at  least  six  months  in 
advance  of  the  due  date  for  each  process 
category.  FSIS  believes  that  use  of 


generic  plans  will  assist  in  assuring  the 
basic  level  of  uniformity  necessary  to 
have  inspection  activities  based  on 
e.stablishment  HACCP  plans,  and  that 
the  provision  of  ceneric  models  will 
help  to  communicate  the  level  of  detail 
expected  in  the  elements  of  the  plan. 
FSIS  also  believds  that  generic  models 
can  help  identify)  the  kinds  of  hazards 
that  should  be  ccjnsidered  at  various 
CCP's.  without  interfering  w  ilh  the 
esliihlishment's  hazard  analvsis 

(h)  NACMCF  Materials:  FSIS  is 
publishing  and  wfill  make  widely 
available  guidanrtft  materials  developed 
-    by  NACMCF  describing  the  optimum 
steps  to  be  followed  in  developing 
HACCP  plans.  In  addition.  FSIS  is 
currently  explori|ijg  the  most  effective 
and  economical  approach  to  developing 
a  HACCP  videotaipe. 

(c)  Computer  Packages:  FSIS  is  aware 
of  commercially  Available  software 
programs  that  might  a.ssist  food 
processors  in  deviiloping  HACCP  plans. 
FSIS  has  made  a  commitment  to  work 
with  companies  developing  these 
programs  to  make  them  more  applicable 
to  meat  and  poultn'  processes. 

2.  Discussion  of  HACCP  Proposal 
Regulatory  Considnrations 

Process  controlLs  neither  FSIS's 
responsibility  noi^n  shared 
responsibility  betiveen  the  Agency  and 
indu.stry.  Each  USDA  inspected 
establishment  mu^  assume  full 
responsibility  for  Snaking  safe  and 
wholesome  produjcts.  FSIS  is 
responsible  for  assuring  that  products  in 
marketplace  distribution  are 
unadulterated,  wholesome,  and 
accurately  labeled  From  a  public  health 
perspective,  the  nidre  that  industry 
process  controls  a|iticipate  and  prevent 
problems,  the  le.ss  likely  products 
produced  under  siich  sy.s'tenis  are  to 
become  adulterated. 

HACCP  is  not  a^i' inspection  system;  it 
is  an  industry  process  control  system 
that  provides  oppt^rtunities  to  rnake 
inspection  more  effective.  Currently. 
F'SIS  performs  inspection  by  having 
inspectors  generate  information  about 
the  establishment's  production  proce.ss 
and  environment  to  evaluate  the 
conditions  under  which  meat  and 
poultry  products  are  being  produced 
1  his  activity  permits  oversight  of 
establishment  efforts  at  the  time  of 
inspection.  In  contj^st  to  this  relatively 
small  amount  of  information,  HACCP 
records  will  enable  inspectors  to  .see 
how  the  establishment's  procesises  have 
operated  on  a  continuing  basis  over 
time.  The  Program  employee  will  be 
able  to  determine  w^iether  problems 
have  occurred  and^  If  so.  how  they  were 
addressed. 


In  addition  to  providing  a  greater 
quantity  of  information  and  in  effect 
extending  the  scope  of  regulatory 
observations,  the  presence  of  functional 
HACCP  plans  for  all  products  and 
processes  will  al.so  produce  more 
relevant  data.  This  is  because  the 
monitoring  and  recordkeeping 
requirements  of  a  HACCP  plan  "are 
organized  around  identified  hazards. 
CCP's,  critical  limits,  and  the  actions 
taken  to  ensure  that  defects  are 
corrected  before  they  become  a  risk. 
Finally,  HACCP  systems  will  yield  data 
that  are  more  objective  and  more 
.s<:ientific. 

(DDeliniticns 

1  or  the  purposes  of  this  discussion 
and  within  this  propo.sed  nde,  FSIS  has 
adopted  some  definitions  of  terms 
related  to  HACCP  and  HACCP  .systems 
from  the  NACMCF  in  the  publication 
*  titled  "Hazard  Analysis  and  Critical 
Control  Point  System,"  dated  March  20. 
1992;  these  definitions  are  noted  by  "•" 
Other  definitions  are  specific  to  FSIS 
and  its  activities. 

Corrective  action.  Procedures  to  be 
followed  when  a  deviation  occurs.* 

Criterion.  A  requirement  on  which  a 
judgment  or  decision  can  be  based.* 

Critical  Control  Point  (CCP).  A  point, 
step,  or  procedure  at  which  control  can 
be  applied  and  a  food  safety  hazard  can 
be  prevented,  eliminated,  or  reduced  to 
acceptable  levels.* 

Critical  Control  Point  (CCP)  failure. 
Inadequate  control  at  a  CCP  resulting  in 
an  unacceptable  risk  of  a  hazard. 

Critical  limit.  A  criterion  that  must  be 
met  for  each  preventive  measure 
a.ssociated  with  a  CCP.* 

Deviation.  Failure  to  meet  a  criti(al 
limit.* 

HACCP.  A  hazard  analysis  and 
critical  control  point  system  (HACCP) 
that  identifies  specific'hazards  and 
preventive  measures  for  their  control  to 
ensure  the  safety  of  food. 

H.'^CCP  plun.The  written  docuuienl 
which  is  based  upon  the  principles  of 
HACCP  and  which  delineates  the 
procedures  to  be  followed  to  assure  the 
control  of  a  specific  process  or 
procedure.* 

HACCP-traiiied  individual.  .\  person 
who  has  successfully  completed  a 
recognized  HACCP  course  in  the 
application  of  HACCP  principles  to 
meat  and  poultry  proces.sing  operations, 
and  who  is  employed  by  the 
establishment.  A  HACCP-trained 
individual  must  have  sufficient 
experience  and  training  in  the  technical 
aspects  of  food  processing  and  the 
principles  of  HACCP  to  determine 
whether  a  specific  HACCP  plan  is 
appropriate  to  the  proce.ss  in  question. 


HACCP  system.  The  result  of  the 
implementation  of  the  HACCP  plan.* 

Hazard.  A  biological,  chemical,  or 
physical  property  that  may  cause  n  food 
to  be  unsafe  for  consumption.* 

Hazard  Analysis.  The  identification  of 
any  biological,  chemical,  or  physical 
properties  in  raw  materials  and 
processing  steps  and  an  assessment  of 
their  likely  occurrence  and  seriousne.ss 
to  cui.se  the  food  to  be  unsafe  Icr 
consumption. 

Monitor.  To  conduct  a  planni-ii 
sequence  of  observations  o.-- 
measurements  to  assess  whether  a  CCP 
is  under  control  and  to  produce  an 
aK<;urate  record  for  hiture  u.se  in 
verification.* 

Preventive  measures.  Pin  sicil. 
cht;mical.  or  other  factors  that  can  he 
u.sed  to  control  an  identified  health 
hazard.* 

Process.  A  procedure  consisting  of 
any  number  of  separate,  distinct,  and 
ordered  operations  that  are  directly 
under  the  control  of  the  establishment 
employed  in  the  manufacture  of  a 
specific  product,  or  a  group  of  two  or 
more  products  wherein  all  CCP's  are 
identical,  except  that  optional 
operations  or  CCP's,  such  as  packaging, 
may  be  applied  to  one  or  more  of  those 
products  within  the  gr(<iip. 

Product.  Any  carcass,  meat,  meal 
byproduct,  or  meat  food  product, 
poultry,  or  poultry  food  product  ( :ai)able 
of  u.se  as  human  food. 

Recognized  HACCP  course.  A  H.ACCP 
f:ourse  available  to  meat  and  poultry 
industry  employees,  which  .satisfies  the 
following:  consists  of  at  lea.st  three  days, 
one  day  devoted  to  understanding  the 
seven  principles  of  HACCP.  one  day 
devoted  to  applying  these  concepts  to 
this  and  other  regulatory  requirt'ments 
of  FSIS,  and  one  day  devoted  to 
beginning  development  of  a  H.^CCP 
plan  for  a  specified  process. 

Responsible  E.-itablishment  Official. 
The  management  official  located  on-site 
at  the  establishment  who  is  responsible 
for  the  establishments  compliance  with 
this  part. 

Validation.  An  analysis  of  verifitjiition 
procedures,  HACCP  plan  components, 
and  an  evaluation  of  records  associated 
with  the  HACCP  system  to  determine  its 
efficacy  for  the  production  of 
wholesome  product  for  which  tlie 
proce.ss  was  designed. 

Verification.  The  use  of  methods, 
procedures,  or  tests  in  addition  to  those 
used  in  monitoring  to  determine  if  the 
HACCP  system  is  in  compliance  wiih 
the  HACCP  plan  and/or  whether  the 
HACCP  plan  needs  modification  and 
revalidation.* 
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(2)  HACCP  Plans 

(a)  Basis  of  Required  Elements 

The  question  of  adherence  to  the 
seven  principles  of  HACCP  as  defined 
by  the  NACMCF  has  been  considered  by 
FSIS  since  it  began  HACCP  activities. 

FSIS  has  determined  that  the 
scientific  and  conceptual  integrity  of 
HACCP  as  articulated  by  NACMCF  is 
critical  to  its  success  and  to  public 
acceptance  of  inspection  systems  based 
on  it.  FSIS  believes  that  each  principle 
is  important  to  achieving  the  objectives 
of  HACCP  and  that  the  support  of  the 
scientific,  technical,  and  industry 
communities  for  HACCP  rests  on  its 
overall  integrity.  Furthermore,  the 
external  advice  from  such  bodies  as 
NAS  and  GAO  recommending  HACCP 
implementation  assumed  adoption  of  all 
seven  principles.  Therefore,  the  Agency 
has  determined  that  its  regulatory 
requirements  will  be  founded  on 
HACCP  principles  as  articulated  by 
NACMCF.  Comments  are  invited  on  this 
fundamental  premise  of  the  FSIS 
proposed  regulation. 

(b)  Required  Elements 

FSIS  is  proposing  to  require  that 
inspected  establishments  develop 
HACCP  plans  that  include: 
identification  of  the  processing  steps 
that  present  hazards;  identification  and 
description  of  the  CCP  for  each 
identified  hazard;  specification  of  the 
critical  Umit,  which  may  not  be 
exceeded  at  the  CCP  and,  if  appropriate, 
a  target  limit;  description  of  the 
e.slablishment  monitoring  procedure  or 
device  to  be  used;  description  of  the 
corrective  action  to  be  taken  if  the  limit 
is  exceeded  and  the  individual 
responsible  for  taking  corrective  action: 
description  of  the  records  that  will  be 
generated  and  maintained  regarding  this 
CCP:  and  description  of  the 
establishment  verification  activities  and 
the  frequency  at  which  they  are  to  be 
conducted.  Critical  limits  currently  a 
part  of  FSIS  regulation  or  other    . 
requirements  must  be  met.  FSIS  invites 
comment  on  permitting  approval  of 
alternative  procedures  if  sound 
s<:ientific  reasons  and  data  are  provided. 

FSIS  is  proposing  that  the  HACCP 
plan  be  signed  by  the  responsible 
establishment  official  as  an  indication  of 
his  or  her  accountability  for  the  plan. 
Comment  is  invited  on  the  merits  of 
such  a  requirement  as  a  method  of 
ensuring  and  demonstrating 
establishment  commitment  to.  and 
formal  adoption  of,  the  plan. 


(3)  Overview  of  Plan  Content  and 
Format;  Consistency  With  FDA 

FSIS  is  aware  that  a  large  number  of 
food  producing  companies  are  regulated 
by  both  FDA  and  USDA.  Earlier  this 
year,  FDA  proposed  to  mandate  HACCP 
for  seafood  processors  (59  FR  4142, 
January  28,  1994).  In  formulating  the 
proposal  presented  in  this  document, 
FSIS  has  tried  to  assure  conceptual 
uniformity  and  consistency  with  FDA 
on  the  practical  details  to  the  greatest 
extent  possible.  However,  differing 
statutes  are  administered  by  the  two 
agencies  and  each  species— livestock, 
birds  and  fish  and  shellfish— differ 
significantly. 

In  many  important  respects,  the  FSIS 
and  FDA  HACCP  programs  are  fully 
consistent.  The  same  underlying 
principles  of  HACCP  form  the 
foundation  of  the  two  programs.  Both 
programs  have  the  goal  of  improving  the 
microbial  profile  of  regulated  food 
products  and,  thereby,  reducing  the 
incidence  of  foodborne  illness  that 
might  be  associated  with  these  foods. 

Both  programs  require  that 
establishments:  develop  HACCP  plans 
that  address  the  health  and  safety 
aspects  of  their  processes;  have  access  to 
at  least  one  HACCP-trained  individual; 
and  recognize  and  carry  out  their 
responsibility  to  control  sanitation  as  a 
prerequisite  to  HACCP. 

In  addition,  both  regulatory  programs 
are  similar  in  that  operational  success  is 
the  mechanism  for  acceptance  of 
establishment  HACCP  plans; 
verification  tasks  of  all  types  will  be 
conducted  by  regulatory  officials;  and 
FSIS  and  FDA  will  attempt  to  provide 
assistance  to  establishments  through  the 
development  of  guidance  materials  or 
generic  models  from  which  industry 
efforts  can  begin. 

FSIS  is  recommending  that  the  format 
used  in  its  generic  models  and  tho.se  of 
the  NACMCF  be  followed  by  all 
establishments;  however.  Agency 
personnel  will  be  flexible  in  this  matter 
and  consider  alternative  formats  that 
ensure  that  both  establishment  and 
inspection  personnel  can  readily 
identify  the  hazards,  the  CCP's  and  the 
specific  critical  limits,  plus  actions  and 
records  that  should  be  associated  with 
each.  The  generic  models  are  to  provide 
guidance,  not  serve  as  blueprints,  and 
not  substitute  for  process  controls.  FSIS 
proposes  to  publish  and  make  widely 
available  both  its  generic  models  and 
the  NACMCF  models.  Comments  are 
invited  on  this  approach. 

FSIS  is  proposing  to  require  that  each 
inspected  establishment  have  and 
implement  a  HACCP  plan  that  is 
specific  to  each  kind  of  meat  or  poultr\- 


processing  activity  conducted  in  that 
establishment.  Establishments  coming 
under  inspection  after  the 
implementation  date  appropriate  for  the 
process(es)  to  be  conducted  will  be 
required  to  develop  their  HACCP  plans 
in  conjunction  with  the  application  for 
the  grant  of  inspection.  FSIS 
acknowledges  that  such  establishments 
may  need  some  practical  experience 
operating  under  their  HACCP  plan  to 
finalize  their  plans.  FSIS  invites 
comments  on  whether  new 
establishments  coming  under  inspection 
should  be  granted  a  reasonable  amount 
of  time,  for  example,  six  months,  to 
finalize  their  HACCP  plans  under 
commercial  conditions. 

(4j  Sanitation  as  a  Prerequisite  to 
HACCP  Plan  Development 

FSIS  believes  that  there  are  certain 
prerequisites  that  must  be  met  before 
successful  HACCP  plan  development 
can  be  accomplished.  An  important 
foundation  is  the  successful  control  of 
the  cleanliness  and  sanitation  of  the 
facilities  and  equipment,  and  adequacy 
of  employee  sanitation  and  hygienic 
practices  necessary  in  producing  meat 
and  poultry  products.  FSIS  is  proposing 
that  this  be  accomplished  through 
Standard  Operating  Procedures  for 
sanitation.  (See  "Near-term 
Interventions"  section  of  "DISCUSSION 
OF  REGULATORY  PROPOSALS." 
above). 

These  proposed  regulations  reflect  the 
decision  that  HACCP  plans  should 
address  food  safety  factors  only.  FSIS 
invites  comment  on  this  approach. 

(5)  Participation  of  HACCP-Trained 
Individuals 

The  Agency  believes  that 
establishments  will  vary  widely  in  their 
familiarity  and  experience  with  HACCP. 
All  establishments  will  need  to  have 
access  to  persons  who  have  been  trained 
in  HACCP  and  its  application  to  meat 
and  poultry  production  processes.  Some 
establishments  have  already  chosen  to 
.secure  HACCP  training  for  their  staff  or 
to  secure  consulting  services.  Others 
must  accomplish  this  before  they  begin 
the  hazard  analysis  that  will  initiate 
their  plan  development  process.  FSIS 
will  consider  an  individual  who  has 
successfully  completed  a  recognized 
HACCP  training  course,  as  defined  in 
§§326.1  and  381.601.  to  be  a  HACCP- 
trained  individual. 

A  recognized  HACCP  course  would 
consist  of  at  least  three  days:  one  day 
devoted  to  understanding  the  seven 
principles  of  HACCP;  one  day  devoted 
to  meshing  these  concepts  with  this  and 
other  regulatory  requirements  of  FSIS; 
and  one  day  devoted  to  development  of 


Federal  Register  /  Vol.  60.  No.  23  /  Friday.  February  3,  1995  /  Proposed  Rules  ' 


6817 


a  HACCP  plan  for  a  specified  process. 
As  discussed  below,  the  Agency  expects 
that  many  organizations  will  be 
knowledgeable  about  such  courses  and 
may  serve  as  legitimate  sources  of  such 
training.  It  is  the  responsibility  of  the 
establishment  sending  its  employee(s)  to 
a  particular  training  course  to  ascertain 
that  the  course  meets  the  minimum 
requirements  described  above. 

FSIS  is  aware  that,  through  industr>'- 
sponsored  training  courses,  several 
hundred  industry  employees  have 
already  received  the  necessary  training. 
It  is  not  expected  that  such  training 
needs  to  be  repeated.  Individuals  who 
previously  received  HACCP  training 
should  be  able  to  supplement  their 
knowledge  through  guidelines  and 
informational  materials  made  available 
by  FSIS,  NACMCF,  professional 
associations,  and  trade  associations. 
FSIS  invites  comments  on  this  approach 
for  supplementing  knowledge  levels  of 
previously  trained  individuals.  In  cases 
where  a  consulting  expert  serves  as  the 
HACCP-trained  individual  for  an 
establishment,  it  is  the  responsibility  of 
the  establishment  to  assure  that  this 
individual  has  the  requisite  training. 

FSIS  is  also  proposing  that  the 
HACCP-trained  individual  participate  in 
the  hazard  analysis  and  subsequent 
development  of  the  HACCP  plans,  and 
assist  in  addressing  product  safety  in 
situations  where  there  have  been 
deviations  from  critical  limits  and 
judgment  is  needed  to  determine  the 
adequacy  of  the  response.  HACCP- 
trained  individuals  must  also  be 
available  to  establishments  to 
participate  in  plan  modification  and 
revalidation.  FSIS  does  not  believe  it 
needs  to  prescribe  details  about  the 
hours  or  days  on  which  the  HACCP- 
trained  individual  Is  to  be  on 
establishment  premises,  or  what  should 
be  done  in  establishments  having  multi- 
shift  operations,  other  than  to  require 
that  the  HACCP-trained  individual  be 
available  to  the  establishment  to 
accomplish  the  prescribed  role.  FSIS  is 
proposing  that  the  establishment  have 
on  file  the  name  and  a  brief  resume  of 
the  HACCP-trained  individual  on  whom 
it  is  relying. 

The  Agency  hasideterniined  that  a 
HACCP-trained  individual  must  be 
employed  by  each  establishment.  This 
individual  will  be  responsible  for 
addressing  and  performing  functions 
related  to  hazard  analysis,  plan 
development,  plan  validation,  review 
and  assessment  of  critical  limits,  and 
responses  to  deviations.  The  HACCP 
trained  individual  will  be  pivotal  in  an 
establishment's  abihty  to  successfully 
assure  process  control  in  an  operational 
H.-VCCP  system.  Tl^e  Agency  recognizes 


that  employment  of  a  HACCP  trained 
individual  could  also  be  accomplished 
through  acquisition  of  the  services  of  a 
HACCP  consultant.  The  Agency  does 
not  intend  to  be  overly  prescriptive  by 
specifying  the  conditions  of 
employment  between  the  establishment 
and  the  HACCP  trained  individual.  It  is, 
however,  the  determination  of  the 
Agency  that  the  services  of  a  HACCP- 
trained  individual  able  to  carry  out  the 
activities  described  above  is  essential  to 
successful  operation  of  a  HACCP 
system.  Comments  are  invited  on  this 
approach. 

This  proposed  requirement  for 
involvement  by  a  HACCP-trained 
individual  Is  an  alternative  to  requiring 
that  there  be  such  an  individual  in  each 
establishment.  FSIS  recognizes  that,  for 
many  establishments,  securing  HACCP 
expertise  by  training  one  employee  in  a 
recognized  HACCP  course  is  the  best 
means  to  meet  this  requirement. 
Comments  are  invited  on  this  approach. 

16)  Hazard  Analysis 

FSIS  believes  that  success  in  HACCP 
plan  development  is  founded  on  a 
hazard  analysis  that  is  thorough  and 
forces  the  establishment  to  critically 
think  about  and  analyze  its  processes. 
Guidance  materials  prepared  by  the 
NACMCF  for  carrying  out  Principle  1 
address  this  issue.  Especially  for 
establishments  without  HACCP 
experience,  this  is  a  critical  and 
challenging  first  step.  Because  FSIS  is 
concerned  that  each  establishment 
properly  begin  its  application  of  the 
concepts  of  HACCP,  the  Agency  is 
proposing  to  specify  a  time  frame  prior 
to  the  due  date  for  any  HACCP  plan, 
during  which  hazard  anaivsis  should  be 
conducted. 

The  proposed  time  frame  is  six 
months;  this  means  that  six  months 
before  any  HACCP  plan  is  required  to  be 
completed,  establishments  should  begin 
the  hazard  analysis  process.  Activities 
constituting  the  hazard  analysis  include: 
aci:urately  and  completely  describing 
product  composition,  developing  a  flow 
diagram.  Ustingef  all  hazards  associated 
with  each  processing  step,  and 
collecting  of  necessary  scientific  data  to 
assess  and  validate  the  effectiveness  and 
variability  of  process  controls.  During 
the  six-month  hazard  analysis  period, 
there  should  be  regular  meetings 
between  inspection  personnel  and  the 
establishment  HACCP  team  on  the 
subject  of  the  hazard  analysis. 

Once  the  hazard  analysis  has  been 
completed,  it  is  expected  that 
identification  of  CCP's  will  begin  and 
the  activities  related  to  the  remaining 
principles  will  be  carried  out  so  that  the 


plan  can  be  ready  and  validated  by  the 
due  date. 

In  only  one  circumstance  will 
Program  employees  be  expected  to 
report  on  the  progress  of  these 
establishment  activities  with  respect  to 
plan  development;  that  is.  if  there  has 
been  no  effort  to  initiate  hazard 
analysis,  and  the  subsequent  application 
of  remaining  HACCP  principles,  at  least 
one  month  prior  to  the  due  date  for  the 
HACCP  plan.  FSIS  believes  that,  in  such 
a  circumstance,  there  is  a  considerable 
likelihood  that  the  plan  will  be 
insufficient  and  that  regulatorv  action 
will  be  necessary.  Therefore.  Program 
employees  will  report  such  a  situation 
through  their  supervisory  channels. 
FSIS  invites  comment  on  this  particular 
feature  of  the  proposed  implementation 
schedule. 

(7)  Establishment-Specific  HACCP  Plan 
Acceptance 

The  question  of  HACCP  plan 
acceptance  has  been  long  and 
thoroughly  considered  by  the  Agency. 
In  reviewing  various  options,  the 
Agency  has  maintained  several 
objectives: 

•  Any  acceptance  system  should  not 
include  a  requirement  that  HACCP 
plans  be  physically  forwarded  to  the 
Agency  and  remain  in  its  possession  at 
one  or  a  few  central  locations. 

•  The  acceptance  system  must 
accommodate  varying  establishment- 
specific  HACCP  plans  for  similar 
products,  but  maintain  uniformity  on 
basic  standards. 

•  The  acceptance  sy.stem  should 
involve  Agency  in-plant  Program 
employees  to  the  maximum  extent 
po.ssible.  after  they  have  been  provided 
the  requisite  education  and  trainine  in 
HACCP. 

The  Agency  gpve  serious 
consideration  to  requiring  formal  plan 
acceptance  prior  to  full  plan  operation, 
either  by  formal  FSIS  approval  or  hv  an 
"expert"  computer  system.  However, 
advice  from  colleagues  at  FD.\ 
suggested  that  any  system  of  acci-ptance 
prior  to  operational  validation  was 
likely  to  be  administrativelv  complex 
and  irrelevant  to  successful 
implementation.  Therefore,  the  Agency 
has  decided  that  plan  acceptance  will ' 
not  be  a  one-time  administrative  event 
but  a  process.  Successful  process 
control,  as  evidenced  by  the  existence  of 
a  plan  having  all  the  features  required 
by  the  seven  principles  plus  the 
capacity  of  the  plan  to  result  in 
production  of  complying  products,  will 
mean  that  the  plan  is  acceptable. 

Inspection  activities  will  be  designed 
to  verify  that  the  plan  has  all  the 
requi'-ed  features,  that  the  plan  and  the 
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records  it  generates  are  a  reflection  of 
what  has  occurred  during  processing  of 
products,  that  deviations  have  elicited 
appropriate  responses,  and  that 
continually  complying  products  have 
been  produced.  Whenever  any  of  these 
conditions  are  not  met.  the  plan  will  be 
judged  to  need  revision  and 
revalidation. 

In  essence,  establishment-specific 
HACCP  plans  will  be  developed, 
reviewed,  and  validated  at  the 
establishment  level  on  a  continuing 
basis,  with  activities  by  both 
establishment  and  Program  employees. 
This  has  emerged  as  the  most  viable  and 
efficient  approach  for  both  the  Agency 
and  industry. 

Fesponding  to  Deviations  From  Critical 
Limits 

FSIS  is  proposing  to  require  that 
deviations  from  critical  limits  trigger  a 
prescribed  set  of  actions  by  an 
establishment. 

First,  under  this  proposed  provision, 
product  affected  by  the  deviation  from 
the  critical  limit  must  be  segregated  and 
held  until  the  significance  of  the 
deviation  can  be  determined.  Second, 
the  establishment  must  make  the 
necessary  determination  of  the  effect  of 
the  deviation  on  product  safety.  This 
determination  must  be  made  in 
consultation  with  a  HACCP-trained 
individual  and  any  other  subject-matter 
experts  needed  to  deal  with  the 
deviation  in  question.  In  consultation 
with  this  person  or  team,  the 
establishment  should  also  determine 
whether  the  deviation  reveals  the  need 
to  modify  either  the  process  itself  or  the 
HACCP  plan. 

Finally,  FSIS  is  proposing  to  require 
that  establishments  record  all  steps 
taken  in  response  to  a  deviation  from  a 
critical  limit  and  include  that 
information  as  part  of  the  HACCP 
rec-.ord.  Documentation  of  deviations 
should  be  brought  to  the  attention  of 
FSIS  personnel. 

HACCP  Recordkeeping 

Maintenance  of  accurate  HACCP 
records  is  fundamental  to  a  HACCP 
system  and  is  the  cornerstone  of  its 
usefulness  to  regulators.  Therefore,  FSIS 
is  proposing  to  require  that  these 
records  contain  certain  necessary 
information;  that  the  records  be 
systematically  reviewed  by  the 
establishment;  that  the  records  be 
maintained  for  a  specific  period  of  time: 
and  that  FSIS  Program  personnel  be 
given  access  to  these  records. 

First.  FSIS  is  proposing  that  the 
records  involving  measurements  during 
slaughter  and  processing,  corrective 
actions,  verification  check  results,  and 


related  activities  contain  the  identity  of 
the  product,  the  product  code  or 
slaughter  production  lot.  and  the  date 
the  record  was  made.  The  purpose  of 
this  proposed  requirement  is  to  assure 
that  both  the  establishment  and  the 
regulator  can  readily  link  a  record  to  a 
product  and  the  period  during  which 
the  product  was  processed.  FSIS  is  also 
proposing  to  require  that  the 
information  be  recorded  at  the  time  that 
it  is  observed  and  that  the  record  be 
signed  by  the  operator  or  obser\'er. 

Second,  FSIS  is  proposing  to  require 
that  the  HACCP  records  associated  with 
the  product  to  be  shipped  be  reviewed 
by  an  establishment  employee  other 
than  the  one  who  produced  the  record, 
before  the  product  is  distributed  in 
commerce.  The  purpose  of  this  review 
is  to  verify  that  the  HACCP  system  has 
been  in  operation  during  the  production 
of  the  product,  that  it  has  functioned  as 
designed,  and  that  the  establishment  is 
taking  full  responsibility  for  the  product 
meeting  applicable  food  safety 
regulatory  requirements.  If  a  HACCP- 
trained  individual  is  on-site,  that  person 
should  be  this  second  reviewer.  The 
reviewer  should  sign  the  records.  FSIS 
program  personnel  will  be  performing 
similar  reviews  of  HACCP  records  on  a 
regular  basis,  but  their  oversight  cannot 
be  substituted  for  the  establishment's 
review. 

Third.  FSIS  is  proposing  that  HACCP 
records  generated  by  the  establishment 
be  retained  on  site  for  at  least  one  year 
and  for  an  additional  two  years  on-site 
or  at  another  location.  HACCP  records 
will  be  necessary  in  the  revalidation 
process.  Further,  FSIS'  experience  with 
other  recordkeeping  requirements 
indicates  this  is  a  manageable  time 
frame.  FSIS  invites  comments  on  the 
appropriateness  of  these  records 
retention  requirements. 

Finally,  FSIS  is  proposing  to  require 
that  HACCP  plans  and  records  be 
available  for  review  and  copying  by 
program  personnel  at  reasonable  times. 
Industry  records  are  reviewed  by 
Program  personnel  as  part  of  their 
assigned  tasks.  Comprehensive  records 
access  is  necessary  to  permit 
verification  of  all  aspects  of  a  HACCP 
system.  However.  FSIS  does  not  intend 
to  routinely  copy  or  take  possession  of 
such  records.  It  is  the  Agency's  intent  to 
generate  its  own  records  of  its 
verification  tasks  and  resuUs  rather  than 
duplicate  the  records  of  the 
establishment.  Data  collection 
instruments  for  program  employee 
verification  tasks  are  being  developed 
and  will  become  the  Agency's 
verification  record  that  the  HACCP 
system  is  functioning  as  intended. 


Extensive  copying  of  records  is 
anticipated  only  in  cases  where  there 
was  evidence  of  non-compliance  with 
requirements  or  deviations  from  critical 
limits  that  resulted  in  product  safety 
problems.  In  such  instances,  complete 
access  to  all  pertinent  records  would  be 
necessary.  FSIS  invites  comments  on 
this  issue. 

Training 

There  is  significant  interest  by  the 
Agency  in  HACCP  training  for  Agency 
and  industry  personnel.  FSIS  takes  full 
responsibility  for  the  training  of  its  own 
personnel  within  time  frames  that 
permit  the  orderly  implementation  of 
HACCP.  The  Agency's  interest  in 
HACCP  training  for  the  regulated 
industry  is  based  on  the  need  to  assure 
that  both  industry  and  Agency 
personnel  are  receiving  training  that  is 
founded  on  a  single  vision  of  HACCP 
and  how  it  is  to  operate. 

Two  areas  concerning  training 
requirements  were  considered  by  the 
Agency  in  determining  how  training  for 
HACCP-trained  individuals  should  be 
evaluated:  The  availability  of  training 
and  whether  to  require  acceptance  or 
accreditation  for  training  programs. 

Upon  review  the  Agency  determined 
that  there  are  a  number  of  options  for 
the  industry  when  selecting  the 
appropriate  training  course  for  their 
employee(s).  Among  these  are  courses 
offered  by  industry  trade  associations, 
such  as  AMI.  the  National  Food 
Processors'  Association,  and  others. 
Academia  also  offers  courses  in  HACCP 
principles  and  application.  Groups  such 
as  the  HACCP  Alliance.  The  National 
Center  for  Food  Safety  and  Technology, 
and  accredited  universities  are  among 
the  available  sources  for  HACCP 
training.  Private  consultants  and 
consulting  firms  also  offer  HACCP 
training.  Other  available  resources 
include  a  list  of  HACCP  courses 
prepared  by  USDA's  Extension  Service. 
These  training  sources  are  all  available 
to  the  regulated  industry  although  the 
cost,  length,  and  to  some  extent,  the 
content  of  these  courses  differ. 
Recognizing  that  there  are  differing 
needs  for  technical  knowledge  and 
ability  to  pay  for  these  courses  among 
the  regulated  industry.  FSIS  has 
determined  that  each  responsible 
establishment  official  should  be 
responsible  for  deciding  which  provider 
of  traiding  best  meets  the 
establishment's  needs. 

A  second  concern  is  whether  the 
Agency  should  stipulate  that  the  courses 
taken  by  a  HACCP-trained  individual  be 
subject  to  acceptance  or  accreditation. 
This  accreditation  could  be  conducted 
by  the  Agency,  by  an  outside  body  (e.g.. 


scientific  body  or  professional 
association)  under  the  auspices  of  an 
industry-sponsored  accreditation 
system,  or  a  decision  to  require  no 
accreditation  for  courses  could  be 
adopted.  An  outside  source  for 
accreditation  could  be  created  by  the 
industry  as  is  the  case  in  thermal 
processing  where  a  nationally 
recognized  course  is  offered  by  industry. 
A  scientific  body  or  a  professional 
association  could  serve  such  a  function. 
FSIS  considered  the  implications  of  ' 
serving  as  an  accrediting  body  for 
HACCP  training  courses.  This  option 
afforded  three  choices.  First,  the  Agency 
could  provide  accreditation  review  of 
all  available  HACCP  courses.  This  could 
be  accomplished  by  contracting  out  the 
function.  Second,  the  Agency  could 
provide  this  service  to  the  regulated 
industry  through  staff  resources.  This 
would  require  a  significant  diversion  of 
Agency  resources  from  regulatory 
activities  to  servicing  the  industry  by 
approving  a  large  volume  of  requests  for 
review  of  HACCP  courses.  Third.  FSIS 
could  publish  a  periodic  list  of 
unacceptable  HACCP  courses  based  on 
the  training  received  by  HACCP-trained 
individuals  in  establishments  with 
proven  histories  of  poor  performance. 
This  would  serve  only  to  identify  those 
courses  the  Agency  determined  through 
establishment  performance  to  be 
inadequate  preparation  for  a  HACCP- 
trained  individual. 

To  assure  that  training  is  timely,  to 
reduce  cost  requirements  for  the  Agency 
and  mdustry,  and  to  assure  that  a  wide 
range  of  options  is  available  to  the 
industry,  the  Agency  has  tentatively 
concluded  that  the  adequacy  of  courses 
for  a  HACCP-trained  individual  should 
be  evaluated  by  each  responsible 
establishment  official.  FSIS  is  not 
proposing  to  establish  an  accreditation 
process  to  evaluate  training  courses, 
because  the  Agency  believes  that  its 
evaluation  of  the  establishment's 
HACCP  performance  is  the  most 
resource-efficient  means  to  reveal  any 
training  deficiencies  or  mistakes  in  the 
course  selections  made  bv  the 
establishment.  The  Agency  is  soliciting 
comment  on  this  approach  and  will 
consider  other  viable  options  for 
ensuring  appropriate  training  of 
industr>-  personnel. 

Implementation  Schedule 

Since  mandatory  HACCP  was  first 
considered  by  FSIS,  the  Agency  has 
been  considering  the  significarit  issues 
surrounding  orderly  implementation. 
Public  discussions  regarding  phase-in 
have  alternated  between  the  need  for 
caution  in  implementing  so  significant  a 
change  too  quickly  and  a  sense  of 


urgency  because  of  the  food  .safety 
benefits  associated  with  HACCP.  The 
time  frame  for  implementation  in  these 
proposed  regulations  attempts  to 
balance  these  competing  concerns.  The 
first  phase-in  of  a  process  begins  12 
months  from  the  publication  of  the  final 
rule  and  ends  at  36  months.  This 
balanced  phase-in  approach  will  permit 
the  regulated  industry  time  to 
accomplish  the  training  of  personnel 
and  adjust  their  activities  to  include 
necessary  HACCP  activities. 

FSIS  proposes  to  establish  a  timetable 
for  phasing  in  HACCP  based  on  industry 
production  process  categories.  In 
identifying  process  categories  for  phase- 
in  of  mandatory  HACCP.  the  Agency  has 
taken  a  number  of  factors  into  account. 
These  include  the  knowledge  of  areas 
where  controls  similar  to  HACCP 
presently  exist;  consideration  of  all 
activities  conducted  by  regulated 
establishments:  consideration  of  the 
wide  variety  of  products  produced  by 
the  regulated  industry  that  are  difficult 
to  sort  into  separate  product  categories; 
and  the  nature  of  changing  and  constant 
product  development  activities 
conducted  by  the  industry.  Also  in 
keeping  with  the  process  control 
principles  inherent  in  HACCP,  FSIS  has 
selected  process  as  the  basis  for  phase- 
in,  rather  than  product  category.  The 
Agency  has  identified  process  categories 
that  appear  to  encompass  all  the 
processes  of  the  regulated  industry. 
They  are: 

01  Raw.  Ground:  This  category 
includes  ground  red  meat  (beef,  pork, 
sheep,  etc.).  ground  poultry,  all 
mechanically  separated  species,  and 
mechanically  deboned  poultry. 

02  Raw,  (Dther:  This  category 
includes  all  red  meat  species  and 
poultry  classes  not  fully  cooked 
including  non-intact  muscle  products 
(shaped,  formed,  separated,  etc.),  all 
intact  raw  muscle  products  including 
processed  (injected,  coated,  breaded, 
tenderized,  etc.)  and  all  cut,  or  boned 
product  both  bone-in  and  boneless. 

03  Thermally  Processed/ 
Commercially  Sterile:  Included  in  this 
category  a.-e  retortable  pouches  and 
canned  meat  and  poultry  products. 

04  All  Other  Shelf  Stable,  Not  Heat 
Treated:  This  category  includes  all 
products  that  are  shelf  stable  including 
dried,  controlled  by  water  activity,  pH, 
dehydrated,  freeze  dried,  fermented, 
and  products  that  meet  the  requirement 
for  a  maximum  pH  of  4.6.  for  example 
freeze  dried  soup  or  meals,  shelf  stable 
salami,  jerky,  or  dried  beef. 

05  Fully  Cooked.  Not  Shelf  Stable: 
This  includes  all  keep  refrigerated  or 
fi-ozen  products  including  those  that  are 
sliced  and  packaged,  and  products 


prepared  by  central  kitchens,  for 
example  cooked  sausage,  hams,  frozen 
fullv  cooked  beef  patties,  pizzas. 

06  All  Other  Shelf  Stable,  Heat 
Treated  Product:  This  includes  rendered 
products,  for  example  lard  and  oils. 

07  All  Non-Shelf  Stable,  Heat 
Treated.  Not  Fully  Cooked  Product:  This 
category  includes  ready-to-cook  poultry, 
cold  smoked  and  products  smoked  as  a 
trichinae  treatment,  partially  cooked, 
battered,  breaded,  char-marked,  batter 
set.  and  low  temperature  rendered 
products,  for  e.xample  partially  cooked 
patties  and  nuggets,  partially  defatted    . 
beef,  ready-to-cook  barbecued  chicken, 
mettwurst,  etc. 

08  Non-Shelf  Stable,  with  Secondary 
Inhibitors:  This  includes  products  that 
are  irradiated,  fermented,  salted,  and 
brine  treated,  for  example,  oriental 
sausages,  pressed  duck,  and  irradiated 
poultry. 

09  "Slaughter:  This  includes  all  red 
meat  species,  all  poultry  classes,  and  all 
voluntarily  inspected  species  and 
classes. 

Special  considerations  for  phasing 
HACCP  into  small  establishments  are 
discussed  below. 

The  proposed  effective  dates  for  each 
category  are  expressed  in  relation  to 
publication  of  a  final  HACCP  regulation; 
the  six  month  Hazard  Analysis  period  is 
to  precede  the  effective  date  for  each 
process  category. 

In  determining  the  phase-in  sequence 
for  these  categories,  four  options  were 
considered. 

The  first  proposed  phase-in  option 
considered  is  based  on  the  public  health 
and  safety  risk  inherent  in  the 
production  process.  Risk  considerations 
dictate  that  raw  ground  product  be  in 
the  initial  implementation  period, 
followed  by  slaughter  since  these 
processes  result  in  products  that  have 
been  shown  to  pose  the  greatest  risk  for 
foodborne  illness.  The  process 
categories  were  then  ranked  according 
to  the  food  safety  process  controls 
applied  during  the  manufacturing 
process.  This  option  would  have 
phased-in  Shelf  Stable.  Heat  Treated 
and  Thermally  Processed/Commercially 
Sterile  processes  in  the  final  groups. 
Those  processes  include  areas  in  which 
significant  interventions  take  place 
during  production  to  assure  product 
safety. 

The  .second  option  considered  the 
controls  that  currently  exist  in 
regulation  mandating  critical  control 
points  and  critical  limits  related  to 
health  and  safety.  This  method  would 
have  phased-in  those  processes  where 
the  greatest  process  control  experience 
and  regulatory  standards  exist  for  the 
earliest  implementation  dates.  The 
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burden  for  the  development  of  a  HACCP 
plan  and  hazard  analysis  yvould  not 
have  been  as  great  for  these 
establishments  due  to  past  experience. 
This  option  would  initially  have 
phased-in  processes  such  as  Thermally 
Pro<;essed/Commercially  Sterile  and  end 
with  Raw,  Ground;  Raw,  Other,  and 
Slaughter  processes.  Phase-in  would 
occur  in  an  inverse  order  from  the  first 
option  considered. 

The  third  phase-in  scenario 
considered  by  the  Agency  utilized  an 
evaluation  of  the  number  of 
establishments  producing  products 
covered  by  a  process  and  the  known 
volumes  of  industry  production  for  each 
of  these  processes.  In  this  option, 
process  category  Raw.  Other  would  have 
been  implemented  first  since  this 
comprises  a  large  sector  of  industry 
production  both  by  volume  and  the 
number  of  producing  establishments. 
The  second  process  for  phase-in  would 
have  been  slaughter,  since  again,  this 
comprises  a  large  portion  of  the 
regulated  industry  both  in  the  number 
of  establishments  and  the  volume  of 
product  produced.  Thermally 
Processed/Commercially  Sterile  would 
have  been  the  final  process  phased-in 
under  this  option  since  this  process 
constitutes  a  small  segment  of  the 
regulated  industry  both  in  the  number 
of  producing  establishments  and  the 
volume  of  production. 

The  fourth  option  for  phase-in,  and 
the  one  proposed  by  the  Agency, 
incorporates  considerations  from  each 
of  the  above-discussed  options, 
beginning  with  the  processes  that 
constitute  the  greatest  public  health 
risks,  combining  some  other  processes 
where  the  volume  of  production  in  the 
regulated  industry  is  lower,  using  the 
option  for  processes  where  a  large  body 
of  experience  and  regulatory  criteria 
presently  exist,  and  combining  these  for 
the  existing  time  frame  of  total 
implementation  over  a  l-to-3-year 
period  from  the  publication  of  a  final 
HACCP  regulation.  In  all  options 
considered,  the  category-  encompassing 
small  establishments  will  be  phased-in 
last.  FSIS  selected  the  fourth  option 
because  it  takes  into  consideration 
production,  experience  with  process 
control,  and  public  health  risk.  FSIS 
invites  comments  on  the  proposed 
phase-in  schedule. 

The  Agency  envisions  that,  upon  the 
required  implementation  date  for  phase- 
in.  establishments  will  be  completely 
ready  to  operate  their  HACCP  system 
and  that  FSIS  will  conduct  inspection 
activities  according  to  HACCP 
principles,  including  verification  and 
validation,  to  ensure  that  the  HACCP 
system  as  operating  is  acceptable. 


The  proposed  phase-in  schedule  4  is 
as  follows: 

Final  rule  plus  12  months:  Raw 
Ground;  Thermally  Processed/ 
Commercially  Sterile;  and  all  Other 
Shelf  Stable,  Heat  Treated  Products. 

Final  rule  plus  18  months:  All  Non 
Shelf  Stable.  Heat  Treated,  Not  Fully 
Cooked;  all  Other  Shelf  Stable.  Non 
Heat  Treated. 

Final  rule  plus  24  months:  Fully 
Cooked,  Non  Shelf  Stable;  all  Non  Shelf 
Stable  with  Secondary  Inhibitors. 

Final  rule  plus  30  months:  All 
Slaughter;  all  Raw  Other  Product. 

Final  rule  plus  36  months:  Small 
Establishments. 

Special  Consideration  for  Small 
Establishmentfi 

FSIS  believes  that  planned  technical 
assistance  activities  offer  benefits  to 
small  establishments.  Among  these  are 
the  provision  of  generic  models  from 
which  to  begin  HACCP  plan 
development  and  the  provision  of  other 
guidance  material.  Additionally,  FSIS  is 
proposing  that  small  establishments, 
regardless  of  the  processes  performed 
and  products  produced,  be  permitted  36 
months  from  the  date  of  publication  of 
the  final  rule  in  the  Federal  Register  to 
complete  plan  development.  In 
determining  which  establishments 
.should  be  eligible  for  this 
implementation  schedule,  FSIS 
considered  three  ways  of  defining 
"small."  The  object  was  to  distribute  the 
economic  burden  equitably  among 
various  segments  of  the  industry. 

(1)  Defining  "small"  on  the  basis  of 
units  produced  (number  of  head 
slaughtered,  number  of  birds 
slaughtered,  or  pounds  of  product 
produced).  Because  of  the  difficulty  of 
making  meaningful  economic 
comparisons  among  unlike  species  and 
processes,  the  Agency  decided  against 
defining  small  establishments  on  the 
basis  of  production  volume. 

(2)  Defining  "small"  according  to  the 
number  of  establishment  employees. 
The  Agency  rejected  this  approach 
because  the  number  of  employees  is  not 
a  good  indicatorof  the  ability  of  the 
establishment  to  undertake  additional  ■ 
financial  burdens. 

(3)  Definitions  based  on  annual  sales 
in  dollars.  This  simple,  across-the  board 
measure  appears  both  reasonable. 
Simple,  and  fair.  For  this  reason,  the 
Agency  selected  this  approach,  rather 
than  either  of  the  others  discussed, 
alone  or  in  combination. 

For  the  purposes  of  HACCP 
implementation  scheduling,  FSIS  is 
proposing  that  small  establishments  be 
defined  as  those  with  annual  production 
valued  at  or  below  52. 5  million. 


Defining  a  small  business  as  one  with  a 
maximum  of  $2.5  million  in  annual 
sales  allows  the  maximum  time  for 
compliance  with  the  HACCP 
requirement  for  a  significant  number  of 
establishments,  with  approximately 
one-third  of  all  establishments  falling 
into  the  "small"  category.  Further,  using 
the  amount  of  $2.5  million  the 
percentage  of  slaughter  establishments 
considered  small  is  roughly  the  same  as 
the  percentage  of  processing 
establishments  falling  into  this  category. 
The  proposed  definition  of  a  small 
establishment  will  not  significantly 
affect  achievement  of  the  Agency's  food 
safety  objectives,  because  slaughter  and 
processing  establishments  in  this 
category  together  account  for  less  than 
one  percent  of  annual  meat  and  poultry 
production  in  the  United  States. 

FSIS  invites  comment  on  its  approach 
to  defining  small  establishments. 

Regulatory  0\-ersight  of  the  HACCP 
System 

The  NACMCF  has  specifically 
addressed  the  subject  of  the  roles  of 
regulatory  agencies  with  respect  to 
establishments  in  which  HACCP  is  the 
system  of  process  control  for  food  safety 
("The  Role  of  Regulatory  Agencies  and 
Industry  in  HACCP").  FSIS  is  in  general 
agreement  with  that  discussion, 
especially  the  part  that  emphasizes  that, 
with  respect  to  food  safety, 
establishments  must  operate  effective 
HACCP  .systems  and  the  government 
role  should  focus  on  verification  that 
HACCP  plans  are  working  as  intended. 
If  the  regulatory  agency  were  to  take  on 
hazard  identification,  determination  of 
CCP's  or  critical  limits,  responsibility 
for  corrective  actions  or  monitoring 
responsibilities,  it  would  be 
undermining  the  need  for  the 
establishment  to  assume  full 
responsibility  for  the  processing  of  safe 
product  through  the  HACCP  system  of 
process  control. 

Verification  procedures  the  Agency 
might  use  include: 

(1)  Review  of  the  HACCP  plan; 

(2)  Review  of  CCP  records; 

(3)  Review  of  deviations  and  responses 
to  deviations; 

(4)  Visual  inspections  of  operations  to 
see  if  CCP's  are  under  control: 

(5)  Random  .sample  collection  and 
analysis  (including  microbial  testing); 

(6)  Review  of  critical  limits; 

(7)  Review  of  written  records  of 
establishment  verification  tasks; 

(8)  Revalidation  of  HACCP  plans 
including  on-site  observations  and 
complete  records  review. 

FSIS  intends  to  review  and  revise 
existing  inspection  tasks  to  assure  that 
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they  are  focused  on  the  CCP's  for  each 
of  the  processes  that  will  be  controlled 
by  HACCP  plans.  These  revised  tasks 
will  be  incorporated  into  the  PBIS  and 
become  part  of  regular  assign-ments  for 
program  personoel. 

Public  Access  to  flecords 

There  is  a  broad  policy  question  about 
public  access  to  establishment  records 
generated  under  HACCP.  Some  groups 
believe  that  any  records  used  by 
regulatory  agencies  for  making  a 
determination  about  the  safety  of  meat 
and  poultry  products  produced  should 
be  made  public  to  the  maximum  extent 
possible.  Others  take  the  position  that 
such  broad-scale  access  compromises 
establishments'  rights  to  protect 
sensitive  commercial  information  from 
business  competitors. 

FSIS  believes  that  public  access  to 
any  records  which  it  generates  itself  and 
any  establishment  records  copied  by 
FSIS  as  part  of  its  verification  tasks 
would  be  governed  by  the  Freedom  of 
InformatiorvAct  (POIA)  (5  U.S.C.  552) 
and  the  implementing  regulations  of 
USDA  (7  CFR  Part  1,  Subpart  A).  FOIA 
exempts  particular  commercial  and 
financial  information  from  mandatory 
release  by  government  agencies.  As  a 
preliminary  matter,  it  appears  that  at 
least  some  elements  of  HACCP  plans 
and  monitoring  records  would  be 
considered  commercial  information  of 
the  kind  exempt  from  disclosure.  FSIS 
is  committed  to  meeting  fully  the  public 
disclosure  objectives  and  requirements 
of  the  Freedom  of  Information  Act. 
It  should  be  noted  that  the  FOIA 
presumes  that  the  governmental  agency 
has  both  possession  and  control  of  the 
record.  Therefore,  when  information  is 
obtained  ft-om  an  establishment  and  is 
maintained  by  FSIS,  that  information 
becomes  an  agency  record  subject  to 
FOIA.  As  previously  discussed,  the 
Agency  is  not  proposing  that  HACCP 
plans  be  submitted  for  approval.  HACCP 
plans  which  have  been  accepted  by 
virtue  of  successful  process  controls 
will  be  on  file  in  the  establishment  and 
available  for  review  by  FSIS  program 
personnel.  Therefone,  the  information 
maintained  by  the  establishments, 
including  monitoring  records,  would 
not  be  subject  to  a  POIA  request. 
However,  if  during  validation  of  an 
establishment's  HACCP  plan,  or  during 
an  investigation  of  an  alleged  violation. 
HACCP  records  are  obtained  from  an 
establishment,  those  records  become 
agency  records  sul^ect  to  FOIA. 

FSIS  invites  public  comment  on  the 
issue  of  whether  broader  public 
acce.ssibility  to  an  establishment's 
records  is  in  the  public  interest,  and.  if 
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so,  to  what  extent  the  rt  cords  should  be 
required  to  be  disclo.sec . 

Relationship  to  Other  Process  Control 
Systems 

To  eliminate  duplication, 
redundancy,  and  confusion,  FSIS  is 
considering  proposing  that  the 
mandatory  HACCP  plan  become  the 
only  Agency  recognized  process  control 
sy.stem  for  health  and  safety  aspects  of 
the  processes/products  of  each 
establishment.  Those  portions  of 
existing  TQC  systems  or  PQC  programs 
that  address  health  and  safety  issues 
would  be  encompassed  within  the 
mandatory  HACCP  plan.  Those  aspects 
of  an  esta':-.  rhments  operations  that  are 
not  health-a.id-safety  related  and. 
therefore,  not  covered  by  the  HACCP 
plan  would  be  monitored  by  tasks 
assigned  through  PBIS  at  frequencies 
determined  by  the  demands  of  HACCP 
verification  activities.  Comments  are 
invited  on  this  approach. 

Enforcement 

The  enforcement  provisions  would 
require  that  establishments  have 
verified  HACCP  plans  for  their 
processing  operations  by  the  dates 
specified  for  the  establishment  and 
process.  As  noted,  the  HACCP 
requirements  would  be  phased  in  by 
having  different  effective  dates— 12 
months,  18  months,  24  months.  30 
months,  or  36  months  from  the  date  the 
final  rule  is  published,  depending  on 
the  establishment  and  the  product(s) 
being  produced. 

Establishments  that  fail  to  have  a 
verified  HACCP  plan  in  place  for  a 
processing  operation  by  the  date 
required  for  that  operation  would  hav*- 
its  inspection  for  that  process 
suspended.  Similarly,  new 
establishments  and  establishments 
applying  for  inspection  of  new 
processing  operations  would  be  denied 
inspet:tion  services  after  those  dates 
unless  and  until  a  HACCP  plan  is  in 
place  for  that  process. 

The  enforcement  provisions  also 
provide  that,  once  adopted,  HACCP 
plans  would  .still  be  subject  to 
verification  by  FSIS.  If  a  HACCP  plan  is 
found  by  FSIS  to  be  invalid,  inspection 
would  be  suspended  from  existing 
operations,  pending  correction  of  the 
HACCP  plan. 

A  HACCP  plan  might  be  found 
invalid  for  one  or  more  of  three  reasons: 
(1)  The  HACCP  plan  does  not  meet  the 
essential  requirements  set  forth  in  the 
regulation;  (2)  HACCP  records  are  not 
being  maintained  as  required  by  the 
regulation  and/or  the  plan,  preventing 
validation  of  the  plan  and/or 
verification  of  process  controls  as  may 


be  required,  and  (3)  a  processing  failure 
results  in  the  production  of  adulterated 
product. 

Suspension  of  all  or  a  part  of  an 
establishment's  inspection  services  will 
be  made  under  rules  of  practice, 
proposed  in  Part  335  of  the  Federal  meat 
inspection  regulations  and  Subpart  \V  of 
the  poultry  products  inspection 
regulations,  requiring  notice  by  FSIS  to 
the  establishment  of  the  reasons  for  the 
suspension.  The  notice  also  would 
specify  the  processing  operations 
affected  (if  not  the  entire  establishment) 
ajld  the  corrective  action(s)  required 
before  inspection  service  would  be 
resumed. 

While  inspection  is  suspend^-d,  the 
facilities  identified  in  the  suspension 
notice  could  not  be  used  for  the 
production  of  meat  or  poultry  products. 
Furthermore,  if  product  produced  prior 
to  the  suspension  were  suspected  of 
being  adulterated,  such  product  would 
be  retained  at  the  establishment  pending 
disposition  by  the  Program,  and  if 
already  shipped,  such  product  would  be 
subject  to  recall  as  necessary  to  protect 
public  health. 

A  suspension  would  be  lifted  and 
inspection  service  re.stored  upon  the 
designated  Program  official  providing 
written  acknowledgement  of  receipt  of  a 
modified  plan,  coupled  with  a  detailed 
validation  of  that  plan  bv  a  HACCP- 
trained  individual.  The  modified  plan 
must  have  been  developed  in 
conij^iltation  with  that  HACCP-trained 
individual.  In  the  case  of  suspension 
caused  by  a  processing  deficiency 
resulting  in  production  of  adulterated 
product,  a  written  testing  plan  would 
also  be  required.  The  plan  must  provide 
for  the  testing  of  finished  product 
produced  under  the  modified  plan  for 
chemical  or  microbial  characteristics,  as 
appropriate,  to  demonstrate  that  the 
process  under  the  modified  pkui  would 
corrw;t  the  identified  problem. 

Failure  to  prepare  a  valid  HACCP 
plan  as  specified  in  the  notice,  by  (he 
time  spe<;ified  in  the  notice,  will'result 
in  service  on  the  establishment  of  a 
complaint  in  accordance  with  the 
Uniform  Rules  of  Practice.  Effective 
upon  service  of  the  complaint, 
inspection  service  will  be  refused  or 
withdrawn  pending  resolution  of  any- 
hearing. 

Failure  to  adhere  to  a  modified 
HACCP  plan,  and,  if  applicxible.  testing 
plan,  resulting  in  a  repeat  of  the 
suspension  for  the  same  or  a  related 
deficiency,  would  in  addition  to  the 
requirement  for  another  modified  plan, 
require  a  Program  review  of  the 
establishments  performance  under 
other  provisions  of  the  inspection  laws 
before  inspe<:tion  would  be  restored. 
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Recurring  violations  of  fundamental 
HACCP  requirements  would  be  viewed 
as  indicating  an  increased  likelihood 
that  other  violations  of  inspection 
requirements  exi.st  and  that  additional 
enforcement  actions  may  be  required  hv 
FSIS. 

Finally,  in  the  event  the 
Administrator  finds  that  HACCP  re<;ords 
have  been  deliberately  falsified,  the 
Agency  would  in  addition  to  anv 
suspension  in  effect,  issue  a  complaint 
for  withdrawal  of  inspection-  from  the 
establishment  and  would  refer  the  case 
to  the  Department  of  Justice  for  criminal 
prosecution. 

3.  Illustrations  of  the  Application  of 
HACCP 

The  HACCP  approach  to  process 
control  is  systematic  and  establishment 
specific.  The  generic  models  prepared 
by  FSIS  and  NACMCF  to  assist  federally 
inspected  establishments  to  develop 
HACCP  plans  would  serve  as  guides  for 
the  processes  described  earlier  in  this 
document.  In  order  to  clarify  these 
concepts,  some  examples  are  included 
to  explain  the  contrast  in  operations 
conducted  under  the  HACCP  svstem 
from  those  conducted  under  the 
traditional  mode  of  industry  operation. 
Since  each  HACCP  system  is  developed 
by  an  individual  establishment  to  fit 
with  its  process(es),  the  following 
examples  are  meant  to  serve  only  as 
illustrations,  and  are  not  intended  to 
serve  as  prescriptive  blueprints  for  ^ 
specific  HACCP  plan. 

When  developing  a  HACCP  plan,  all 
aspects  of  a  foods  production  must  be 
considered.  The  development  of  a 
HACCP  plan  begins  with  the 
identification  of  the  product,  its 
distribution,  and  the  intended  consumer 
of  the  product.  A  hazard  analysis  is 
conducted,  and  the  plan  is  developed  by 
identifying  critical  control  points, 
monitoring  procedures,  critical  limits, 
and  the  remainder  of  the  seven 
principles  dis<;ussed  earlier  in  this 
document. 

The  RACCP  system  plai;es  the 
responsibility  for  production  of  a  safe 
and  unadulterated  product  with  the 
industry.  The  HACCP  approach  aUow.s 
the  establishment  to  focus  on  the 
process  as  it  is  occurring.  If 
contamination  is  occurring,  it  should  be 
immediately  identified,  allowing  for 
prompt  corrective  action  as  well  as 
providing  an  opportunity  to  determine 
the  cause  and  take  action  to  prevent  a 
future  recurrence  of  the  problem.  In  a 
non-HACCP  approach,  the 
establishment  may  not  discover 
contamination  until  much  later  in  the 
process,  if  at  all,  resulting  in  delays,  the 
possibility  of  producing  and  distributing 
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unsafe  product,  and  difficulty  in 
implementing  preventive  measures. 

The  following  are  illustrations  of  the 
application  of  existing  generic  models 
and  how  they  can  be  u.sed  by  an 
establishment. 

The  HACCP  Systi^m  for  Beef  Slaughter 

For  beef  slaughtering  establishments, 
a  generic  HACCP  plan  which  reviews 
the  processing  steps  of  slaughter 
operations  can  provide  general  guidance 
for  developing  an  establishment's 
specific  plan.  The  goal  of  HACCP  for 
slaughter  operations  is  to  prevent, 
eliminate,  or  reduce  both  the  incidence 
and  levels  of  microorganisms 
pathogenic  to  humans.  While  beef 
slaughter  operations  do  not  include  a 
lethal  treatment  (e.g.,  thermal  process) 
that  ensures  the  elimination  of 
pathogenic  microorganisms,  a  number 
of  the  processing  steps  can  be  controlled 
to  minimize  microbiological  hazards. 

A  beef  slaughter  establishment 
performing  a  hazard  analysis  of  its 
operation  may  identify  several  hazards, 
particularly  enteric  pathogens,  such  as 
Salmonella.  CCP's  where  Salmonella 
contamination  might  occur  can  be 
identified  and  then  controlled  by 
establishing  critical  fimits,  monitoring 
those  limits  at  an  appropriate  frequency, 
and  taking  corrective  actions  when 
deviations  occur.  Recordkeeping  and 
verification  procedures  would  also  be 
identified  for  these  CCP's  in  the 
establishment's  specific  HACCP  plan. 

For  example,  the  intestinal  tracts  of 
animals  can  harbor  large  populations  of 
enteric  pathogens,  such  as  Salmonella, 
even  though  the  animals  themselves  are 
a.symptomatic.  As  the  slaughtered 
animals  are  eviscerated  (removal  of  the 
intestinal  tract  and  other  organs),  there 
is  potential  for  spreading  the 
Salmonella  from  the  intestinal  tract  to 
the  carcass,  operator,  or  equipment,  if 
the  intestines  are  accidentally  cut. 
Therefore,  evisceration  would  be 
considered  a  CCP  in  a  HACCP  plan  for 
beef  slaughter. 

Critical  limits  for  the  evisceration  CCP 
might  be  zero  percent  occurrence  of  the 
following  defects  for  a  single  carcass: 
fecal  materai,  ingesta,  urine  or 
abscesses.  The  establishment 
employee(s)  working  at  evisceration 
would  monitor  by  observing  carcasses 
for  contamination  defects  and  would 
take  corrective  actions  if  the  critical 
limits  were  exceeded.  Corrective  actions 
might  include:  immediate  trimming  of 
defects  on  carcasses,  additional 
establishment  employees  added  to  the 
slaughter  line,  a  reduction  in  line  speed, 
sanitization  of  evisceration  tools  in 
180T  water,  and  sanitization  of 


contaminated  clothing  in  120°F  water  or 
appropriate  sanitizer. 

Records  resulting  from  this  CCP  might 
include  a  random  post-evisceration 
carcass  examination  log.  Verification 
might  consist  of  supervisory  review  of 
records  and  operations,  and  random 
examination  of  carcasses.after 
evisceration  using  a  sampling  plan 
sufficient  to  assure  process  control. 

In  a  non-HACCP  approach,  the 
e.stablishment  may  discover 
contamination  from  evisceration  much 
later  in  the  process,  causing  delays 
before  the  contamination  is  removed 
and  making  implementation  of 
preventive  measures  difficult. 

Removing  the  hide  from  cattle  is  a 
major  source  of  microbial  contamination 
during  the  slaughtering  process.  Cattle 
entering  the  slaughter  establishment 
carry  with  them  microbial  populations 
indicative  of  what  occurred  during  the 
care  and  handling  of  the  live  animals. 
Salmonella  and  other  types  of  bacteria 
can  be  spread  during  the  skinning 
process  through  contact  with  hide, 
hands,  and  various  pieces  of  equipment. 
Therefore,  skinning  would  be  a  CCP  in 
a  beef  slaughter  HACCP  plan. 

Methods  for  control  ofcontamination 
at  skinning  might  include  adequate 
training  of  the  person  doing  the 
skinning  to  minimize  contamination, 
including  puHing  the  hide  down  and 
out  from  the  carcass  as  opposed  to 
upward  and  away;  positive 
reinforcement  through  appropriate 
supervision;  and  proper  cleaning  and 
sanitization  of  equipment  and  rjrcass 
contact  surfaces. 

Monitoring  at  this  CCP  might  include 
observation  of  the  effectiveness  of  the 
skinning  process  for  each  carcass.  Ways 
to  ensure  this  is  working  would  be  to  set 
critical  limits.  Critical  limits  for 
skinning  might  include  less  than  or 
equal  to  20  percent  of  carca.sses  with 
dressing  defects. 

If  this  critical  limit  is  exceeded, 
corrective  actions  would  be  required 
These  could  include:  immediate 
trimming  of  defects  on  carcasses, 
additional  establishment  employees 
added  to  the  slaughter  line,  and/or  a 
reduction  in  line  speed. 

Records  resulting  from  this  CCP  might 
include  a  random  post-skinning  carcass 
examination  log.  Verification  might 
consist  of  a  supervisory  review  of 
records,  examination  of  random 
carcasses  after  skinning  is  complete 
using  a  sampling  plan  sufficient  to 
assure  process  control,  and  reviewing 
control  charts  to  confirm  that  sampling 
frequency  is  sufficient  to  detect  20 
percent  defect  criteria.  Additionally 
baseline  data  might  be  established  for 
expected  bacterial  numbers.  Periodic 


follow-up  analyses  and  trend  analysis 
might  be  performed  to  verify  prw;e.ss 
control. 

Other  possible  CCP's  in  beef  slaughter 
ore  described  in  the  "Generic  HACCP 
for  Raw  Beef  (.see  Appendix). 

The  HACCP  System  for  Poultry 
Slaughter 

The  current  systems  of  postmortuni 
inspection  for  poultry  share  elements  of 
a  HACCP  system  approach,  such  as 
critical  limits,  monitoring,  corrective 
action  plans,  recordkeeping,  verification 
tasks,  critical  limits  or  tolerance  levels, 
monitoring  tasks,  corrective  actions,  and 
recordkeeping.  However,  these 
components  ore  not  arranged  in  the 
highly  organized  systematic  manner  that 
IS  evidenced  in  a  HACCP  system. 

Major  differences  between  a  H.^CCP 
system  and  the  pre.sent  poultry 
slaughter  systems  are  hazard 
identification  and  analysis,  and  the 
specific  identification  of  critical  control 
points  which  are  not  a  part  of  current 
poultry  slaughter  systems.  The 
progression  to  a  HACCP  system  in 
poultry  slaughter  would  cause  some 
significant  changes  to  emerge.  These 
changes  would  include  more  industry 
involvement  and  responsibility  for 
control  of  processes  executed  to 
produce  an  end  product  that  is  mifc, 
wholesome,  and  unadulterated. 

Under  HACCP.  the  establishmunt 
would  define  processing  steps  where 
control  can  be  exerted  to  effe<;tively 
prevent,  eliminate,  or  reduce  food  .stifety 
hazards.  Because  Salmonella  is  a 
significant  microbial  hazard  in  raw 
poultry,  establishments  would  he 
expected  to  target  measures  th;it  prevent 
contamination  and  control  the  growth  of 
Salmonella  throughout  the  slaughter 
process. 

For  ex,?mpltf.  under  a  HACCP  .system, 
the  establishment  may  set  criteri.i  for 
maximum  permissible  levels  of 
Salmonella  in  a  fiock  presented  lor 
slaughter.  CCP's  for  control  of  this 
enteric  pathogen  may  include  requiring 
that  flock  health  records  be  reviewed, 
that  the  level  of  Salmonella  on  e.ich 
flock  brought  for  slaughter  be 
monitored,  and  that  corrective  action  Iw 
taken  when  appropriate  levels  are  not 
met. 

At  evisceration,  critical  limits  would 
be  set  for  fecal  or  other  intestinal 
« ontamination  present  on  the  t;arcas.s. 
Monitoring  would  be  conducted  at  a  set 
frequency,  the  results  would  be 
recorded  after  observing  the  can;a.s.ses. 
and  corrective  action  would  be  taken  il 
llie  limits  were  exc:eeded. 

In  addition,  control  of  Salmonella 
may  include  targeting  the  chlorine  level 
in  the  rinse  water  required  for  automatic 
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evisceration  equipment,  the  level  of 
antimicrobial  treatment  in  the  chiller, 
and/or  the  temperature  of  the  chill 
water.  These  would  constitute  CCP's 
identified  by  the  establishment. 

Critical  limits  would  be  set  based  on 
allowable  levels  and  types  of 
antimicrobials  used,  monitored  by 
testing  at  appropriate  frequency,  and 
recorded  in  a  log  or  other  record. 

Corrective  action  taken  may  include 
more  frequent  changes  of  chill  water, 
better  temperature  control  to  preclude 
the  grovdh  of  pathogens,  or  use  of  an 
alternate  antimicrobial  rinse. 

Currently,  .some  establishments  rely 
on  FSIS  personnel  to  detect 
contamination  by  visual  examination  of 
the  carcass  or  by  using  chiller  water 
temperatures  as  an  indicator  of  less  than 
satisfactory  conditions.  This  would 
oc<:ur  as  a  result  of  end  product 
examination.  The  HACCJ"  approach 
requires  the  establishment  to  implement 
effective  preventive  measures. 

Industry  would  follow  a  similar 
protocol  for  all  points  in  the  poultry 
slaughter  proce.ss  where  a  potential 
hazard  can  be  prevented,  eliminated,  or 
reduced  to  an  acceptable  level.  This 
demon.strates  CCP's  in  an  e.stoblishmenl- 
<;ontrollod  HACCP  system. 


The  HACCP  System  for  Cooked  Sausntir 

For  the  development  of  a  HACCP 
plan,  an  establishment  producing  a 
cooked  sausage  must  evaluate  the  entire 
manufacturing  process.  The  focus  of  a 
HACCP  plan  on  the  prevention  of  food 
safety  hazards  requires  defining  where 
unsafe  conditions  can  occur,  setting 
target  limits,  and  defining  corrective 
action. 

Cooked  sausage  is  a  broad  category 
which  includes  frankfurters  (hot  dogs 
and  wieners),  Vienna  sausage,  bologna, 
knockwurst,  braunschweiger  (liver 
sausage),  and  .similar  products.  In  this 
example,  assume  that  the  establishment 
produces  bologna. 

Because  HACCP  is  a  hazard 
prevention  process  control  system, 
processing  hazards  must  now  I>e 
identified.  The  finished  produd— 
bologna— is  a  fully  cooked  product  that 
can  be  consumed  without  further  safety 
treatment  (i.e..  cooking). 

Consequently,  raw  materials  (meat 
and  other  ingredients)  must  be  handled 
to  reduce  the  opportunity  for 
microbiological  growth.  CCP's  requiring 
fimits  would  include  ensuring  that 
incoming  ingredients  are  adequately 
packaged  to  prevent  contamination'  and 
perishable  ingredients  are  kept  within 
temperature  limits  that  a.ssure  their 
safety. 

Cooking  is  considered  a  primary  kill 
step  in  processed  products  where' 


microbiological  hazards  can  be 
controlled.  Critical  limits  must  beset  by 
an  establishment  to  assure  that  the 
product  has  been  sufficiently  heat 
treated  to  preclude  the  growth  of 
pathogenic  microorganisms.  The 
manufacturer  of  a  poultry  bologna  may 
set  160  'F  as  the  critical  limit  for  the 
internal  temperature  and  test  a  set 
amount  of  product,  recording  the 
internal  temperature,  time  the 
temperature  was  recorded,  and  the  lot 
number  and  size. 

If  the  product  does  not  meet  the 
critical  limit  set  by  the  establishment, 
corrective  action  can  be  instituted  that 
could  include  recooking  the  lot  of 
product  or  chilling  and  reworking  the 
lot  into  subsequent  production. 

The  cooling  process  is  another 
example  of  a  CCP  in  the  processing  of 
a  cooked  sausage  product.  Improper 
(hilling  af^er  the  lethal  heat  treatment  is 
applied  can  result  in  the  growth  of 
microorganisms  (particulariv  vegct.itive 
spores)  which  may  have  survived  the 
heating  process.  Improper  chilling  will 
permit  the  growth  of  these  microl)es  and 
render  the  product  unsafe. 

The  HACCP  approach  would  ensure 
that  an  establishment  targets  chilling  as 
a  CCP.  sets  critical  limits  including  time 
and  temperature  parameters  (e.g.,  .1 
hours  to  reach  and  maintain  40^ 
internally),  monitors  the  temperature  .il 
frequent  intervals,  records  the  results, 
and  takes  appropriate  corrective  action 
il  the  c:riti(;al  limit  is  exceeded. 
Corrective  action  might  include 
recooking  the  lot  of  product  and 
recooling. 

In  addition  to  microbial  hazards, 
physical  and  chemical  hazards  must  be 
identified.  The  use  of  nitrite  in  <  ooked 
sausages  ser\'es  two  fiinc  fions— <:ulor 
devuiopmeni  and  some  profecHon 
against  the  outgrowth  of  anaerobic: 
organisms.  Under  HACCP,  an 
establishment  would  set  a  criti.al  liii.it 
for  nitrite  in  the  product,  monitor  the 
formulation  ofeac;h  batch  of  product 
produced,  record  the  exact  amount  of 
each  ingredient  used,  and  take 
appropriate  corrective  action  if  the  limit 
were  exceeded.  Corrective  action  might 
include  the  addition  of  other 
ingredients,  such  as  meat,  to  offsH  thp 
addition  of  excess  nitrite. 

Therefore,  it  becomes  the 
responsibility  of  the  establishment 
under  HACCP  to  identify  CCPs. 
monitoring  procedures,  and  corrective 
ac;tion  that  specifies  what  would  happen 
to  product  that  is  or  may  be  affected  and 
what  would  happen  to  prevent  the 
violation  from  recurring.  Finally  all 
HACCP  plans  must  identify  the 
documentation  that  would  occur  to 
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verify  that  the  process  is  operating 
appropriately. 

D  Effective  Dates 

The  proposed  requirements  for 
Sanitation  SOP's,  antimicrobial 
treatments,  cooling  standards  for 
livestock  carcasses,  and  microbial 
testing  would  be  effective  90  days  after 
the  date  of  the  final  rule's  publication  in 
the  Federal  Register.  This  would  afford 
those  establishments  not  yet  performing 
the  proposed  interventions  the  time  to 
make  necessary  adjustments.  Minimal 
preparation  would  be  required  to  begin 
microbial  testing.  The  requirement  to 
begin  tracking  test  results  in  accordance 
with  the  moving  sums  process-control 
procedures  and  reporting  the  results  to 
FSIS  would  be  effective  6  months  after 
promulgation  of  the  final  rule.  FSIS  is 
proposing  to  hold  establishments 
accountable  for  meeting  the  interim 
targets  for  pathogen  reduction  beginning 
2  years  after  promulgation  of  the  final 
rule. 

The  6-month  Hazard  Analysis  period 
would  begin  no  less  than  6  months 
before  the  HACCP  phase-in  date,  as  set 
forth  for  each  of  nine  process  categories 
and  for  small  establishments,  as 
provided  in  the  proposed  9  CFR  326.7 
and  381.607 

FSIS  invites  comment  on  these 
proposed  effective  dates. 

III.  Other  Is.sues  and  Initiatives 

A.  Legal  Authority 

The  Poultry  Products  Inspection  Act 
(PPIA)  (21  U.S.C.  451  et  seq.)  and  the 
Federal  Meat  Inspection  Act  (FMIA)  (21 
U.S.C.  601  et  seq.]  were  enacted  to 
protect  the  health  and  welfare  of 
consumers  by  assuring  that  meat  and 
poultry  products  distributed  in 
commerce  are  "wholesome,  not 
adulterated,  and  properly  marked, 
labeled  and  packaged"  (21  U.S.C.  §S451 
and  602).  The  term  "adulterated"  is 
defined  in  the  Acts  to  include  any  meat 
or  poultry  product  that  is  "unsound, 
unhealthful,  unwholesome,  or  otherwise 
unfit  for  human  food"  (21  U.S.C.  §§4.53 
(g)(3)  and  601(m)(3)).  Meat  and  poultry 
products  that  bear  or  contain  any 
poisonous  or  deleterious  added 
substance  which  may  render  them 
injurious  to  health,  and  meat  and 
poultry  products  that  bear  or  contain 
inherent  substances  in  sufficient 
quantity  to  ordinarily  render  them 
injurious  to  health  are  also 
'adulterated"  within  the  meaning  of  the 
Acts  (21  U.S.C.  §§  453(g)(1)  and 
601(m)(l)). 

The  term  "adulterated"  is  also 
defined  to  include  meat  and  poultry 
products  that  have  been  "prepared. 


packed,  or  held  under  insanitary 
conditions  whereby  [theyl  may  have 
become  contaminated  with  filth,  or 
whereby  Itheyl  may  have  been  rendered 
injurious  to  health"  (21  U.S.C. 
§§  453(g)(4)  and  601(m)(4)).  The  FMIA 
specifically  authorizes  the  Secretary  to 
"prescribe  the  rules  and  regulations  of 
sanitation  under  which  establishments 
shall  be  maintained"  and  to  refuse  to 
allow  meat  or  meat  food  products  to  be 
labeled,  marked,  stamped,  or  tagged  as 
"inspected  and  passed"  if  the  sanitary 
conditions  of  the  establishment  are  such 
that  the  meat  or  meat  food  products  are 
rendered  adulterated  (21  U.S.C.  §  608). 
Similarly,  the  PPIA  requires  all  official 
establishments  to  be  operated  'in 
accordance  with  such  sanitary  practices, 
as  are  required  by  regulations 
promulgated  by  the  Secretary"  and 
authorizes  the  Secretary  "to  refuse  to 
render  inspection  to  any  establishment 
whose  premises,  facilities,  or 
equipment,  or  the  operation  thereof,  fail 
to  meet  the  requirements  of  this 
section"  (21  U.S.C.  §456). 

In  addition  to  this  specific  authority, 
the  Secretary  has  broad  authority  under 
both  Acts  to  promulgate  rules  and 
regulations  necessary  to  carry  out  the 
Acts  (21  U.S.C.  §463.  621). 

Based  on  these  statutory  provisions, 
FSIS  is  proposing  that  establishments 
take  affirmative  action,  including 
adherence  to  sanitation  standard 
operating  procedures,  the  application  of 
antimicrobial  treatments  and  microbial 
testing,  the  adherence  to  cooling 
requirements  for  livestock  carcasses, 
and  the  development  and  adherence  to 
HACCP  plans,  to  reduce  the  occurrence 
and  levels  of  pathogenic  bacteria  on 
meat  and  poultry  products  and  to 
protect  the  health  and  welfare  of 
consumers.  FSIS  is  also  proposing,, 
based  on  thf:s«  statutory  provisions,  to 
establish  interim  targets  for  quantitative 
reductions  in  the  incidence  of 
contamination  of  meat  and  poultry  with 
microbial  pathogens.  These  actions  to 
protect  public  health  and  improve  the 
safety  of  meat  and  poultry  products  are 
authorized  by  the  various  provisions  of 
the  Acts  referenced  above. 

B  Improving  Food  Safety  at  the  Animal 
Production  Stage 

There  is  wide  agreement  that  ensuring 
food  safety  requires  taking  steps 
throughout  the  continuum  of 
production,  slaughter,  processing, 
distribution,  and  sale  of  livestock  and 
poultry  carcasses  and  meat  and  poultry 
products  to  prevent  hazards  and  reduce 
the  risk  of  foodbome  illness.  The  U.S. 
food  safety  continuum  begins  on  the 
farm.  From  there,  animals  are 


transported  to  markets  and  then  to 
slaughtering  establishments. 

Wnile  FSIS  is  proposing  significant 
enhancement  in  its  regulatory  oversight 
of  FSIS-inspected  slaughter  and 
processing  establishments,  improving 
food  safety  at  the  animal  production 
stage  would  require  a  different 
approach.  Many  producers  recognize 
the  need  to  play  an  active  role  in 
reducing  microbiological  and  chemical 
hazards  that  originate  on  the  farm.  FSIS 
will  work  with  producers  and  others  to 
develop  and  foster  implementation  of 
food  safety  measures  that  can  be  taken 
on  the  farm  and  prior  to  the  animals 
entering  the  slaughter  facility  to  reduce 
the  risk  of  harmful  contamination  of 
meat  and  poultry  products.  Within  this 
context,  the  voluntary  application  of 
HACCP  principles  can  be  useful  in 
establishing  the  CCP's  within  the  farm 
management  and  live  animal 
transportation  arenas  where  pathogenic 
organisms  can  enter  the  food  chain. 

HACCP  principles  can  be  utilized  also 
to  structure  voluntary  national  animal 
health  programs  that  focus  on  risk 
reduction  and  producer  incentives  to 
reduce  the  prevalence  of  a  given 
pathogen.  Such  voluntary  programs  can 
be  built  upon  similar,  successful  food 
safety  efforts  presently  in  use.  The.se 
include  industry-sponsored  quality 
assurance  programs,  such  as  the  Milk 
and  Dairy  Beef  Quality  Assurance 
Program,  a  ten-point  grassroots 
education  effort  by  the  National  Milk 
Producers  Federation  and  the  American 
Veterinary  Medical  Association:  pork 
and  beef  quality  assurance  programs 
developed  by  the  National  Pork 
Producers  Council  and  the  National 
Cattlemen's  Association;  the  American 
Veal  Association's  quality  assurance 
program:  the  GMP  guidelines  developedi' 
by  the  National  Broiler  Council  and 
several  quality  as.surance  efforts  bv  the 
United  Egg  Producers:  the  chemical- 
residue  avoidance  program  of  the 
National  Turkey  Federation:  and  the 
flock  health-certification  program  of  the 
American  Sheep  Industry  Association 
All  these  programs  focus  on  actions  that 
individual  producers  can  take  to 
improve  the  quality  and  safety  of  the 
products  they  market.  These  programs 
provide  a  foundation  for  building  future 
on-farm  food  safety  initiatives. 

There  may  also  be  a  link  between  on- 
farm  control  measures  and  the  proposed 
mandatory  implementation  of  HACCP 
in  FSIS-inspected  meat  and  poultry 
establishments.  For  example, 
establishments  may  determine  that  the 
external  cleanliness  or  degree  of 
external  contamination  of  animals  with 
pathogenic  microorganisms  at  the  time 
the  animals  enter  the  slaughter 
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establishment  is  a  critical  control  point. 
This  would  require  that  the 
establishment  and  the  producer  work 
together  to  ensure  that  an  appropriate 
critical  limit  has  been  met.  This  possible 
linkage  between  in-plant  mandatory 
HACCP  and  the  control  practices  of 
producers  simply  reflects  the  reality  that 
improving  the  safety  of  meat  and 
poultry  products  will  require 
cooperative  action  across  the  entire  food 
system  from  production  on  the  farm  all 
the  way  to  the  consumer.  The  expertise 
and  commitment  of  the  producer 
community  will  be  critical  to  making 
real  progress. 

FSIS  invites  comment  on  the  role  it 
can  best  play  to  improve  food  safety  at 
the  animal  production  stage.  Because 
FSIS  resources  in  this  area  are  limited, 
the  private  sector  must  continue  and 
perhaps  expand  its  efforts  and 
initiatives.  One  role  FSIS  expects  to 
play  is  as  a  facilitator  of  research  and 
other  activities  designed  to  define 
problems  and  opportunities  for 
improvement  and  develop  animal 
production  technologies  and  practices 
fhat  can  improve  food  safety.  FSIS 
intends  to  work  closely  with  auidemic 
researchers,  other  government  agencies, 
producer  groups,  and  consumer 
organizations  to  help  shape  an 
appropriate  research  agenda  and  devise 
effective  on-farm  food  .safety  strategies. 
FSIS  also  intends  to  work  closely  and 
cooperatively  with  producers  and  with 
State  health  and  agricultural  officials 
when  outbreaks  of  foodborne  illness 
necessitate  investigations  to  trac»  a 
safety  problem  to  its  origins  which  may 
in  some  cases  be  at  the  animal 
production  stage.  Such  investigations 
are  a  problemsolving  tool  intended  to 
assi.st  public  health  authorities  in 
controlling  an  ongoing  food  .safety 
problem  and  finding  means  to  prevent 
or  reduce  the  likelihood  of  occurrence 
of  the  problem  in  the  future.  Traceback 
investigations  are  resource-intensive 
and  difficult  to  conduct.  They  require 
cooperation  among  government  agencies 
at  all  levels  and  with  the  animal 
production  and  processing  indu.strius. 
FSIS  invites  comment  on  the 
appropriate  role  of  traceback 
investigations  and  how  they  c:an  b«;st  b« 
«:onducted  and  used  to  improve  food 
safety. 


C.  Transportation.  Distribution,  Slomnf 
Retail 

just  as  food  .safety  haz,irds  can  ari.se 
before  animals  enter  the  slaughterhouse 
so  too  can  they  arise  after  meat  and 
poultry  products  leave  FSIS-inspec1ed 
slaughter  and  processing 
establishments.  The  transporter,  the 
wholesaler,  the  retailer,  and  the  food 


service  industry  are  important  links  in 
the  chain  of  responsibility  for  food 
safety  that  extends  from  the  farm  to  the 
consumer.  FSIS  has  historically  focu.sed 
on  the  manufacturing  of  meat  and 
poultry  products,  but  the  Agency's 
public  health  mandate  requires  that  it 
also  work  with  the  animal  production, 
transportation,  distribution,  and  retail 
sectors  to  implement  effective 
prevention  strategies  and  ensure  that  the 
whole  system  is  working  effectively  to 
prevent  food  safety  problems. 

FSIS  and  FDA  snare  authority  and 
responsibility  for  overseeing  the  safety 
of  meat  and  poulu-y  products  after  they 
leave  FSIS-inspected  facilities.  In  accord 
with  the  Administration's  National 
Performance  Review,  FSIS  and  FDA 
have  agreed  to  work  together  to  ensure 
effective  oversight  and  the  adoption  of 
preventive  approaches  through  the 
(hain  of tran!>portation,  distribution, 
storage,  and  retail. 

FSIS  exercises  regulatory  oversight  of 
meat  and  poultry  products  in 
transportation,  storage,  and  di.stribution 
channels  through  the  activities  of  about 
130  compliance  officers  who  conduct  a 
nationwide  monitoring  program  to 
prevent  adulterated  or  misbranded 
product  from  reaching  consumers.  FDA 
also  conducts  regulatory  activities  in 
this  sector.  In  addition  to  monitoring 
retail  food  safety  programs  at  the  State 
level.  FDA  provides  technical  assistance 
to  States  in  the  form  of  a  uniform  code 
(the  Food  Code  discussed  below)  that 
pre.scribes  appropriate  food  handling 
practices  in  distribution  and  retail 
<:hannels. 

FSIS  and  FDA  will  review  their 
respective  programs  to  determine  how 
they  can.  con.sidering  all  of  the 
resources  being  devoted  to  this  sr-ctor. 
reconfigure  the  program  or  initiate 
aclivities  to  increase  program 
effediveness.  Two  specific  areas  of 
review  will  be  transportation  of  product 
in  commerce  and  handling  and 
preparation  of  food  products  by  retail 
stores,  restaurants,  and  in.stitutions. 

In  the  area  of  transportation.  FSIS  is 
currently  working  with  FD.^  on  the 
development  of  guidelines  for 
conveyances  used  to  transport  food 
products.  FSIS  and  FDA  have  agreed  Ur. 

•  Ask  a  group  ofexperts  to  provide 
systematic  information  on  the  hazards 
and  controls  that  currently  exist: 

•  Develop  practical  standards  of 
performance  for  establishments  and 
carriers  with  resped  to  the  transport  of 
food; 

•  Develop  a  list  of  Good 
Manufacturing  Practices  .ind  options  f(?r 
encouraging  their  use; 

•  Initiate  joint  rulemaking  to  establish 
appropriate  standards  to  ensure  the 


safety  of  meat  and  poultry  products  and 
other  foods  during  transport; 

•  Work  with  the  Department  of 
Transportation  to  implement  the 
National  Food  Safety  Transportation 
Act,  and  investigate  whether  additional 
authority  is  needed  to  carry  out  the 
shared  food  safety  mission  of  FDA  and 
FSIS. 

In  the  area  of  retail  distribution,  FSIS 
has  worked  closely  with  FDA  in  thn 
recent  updating  of  the  Food  Code,  a  .set 
of  model  ordinances  that  sen-e  as  a 
guide  for  State  and  local  authorities  who 
have  primary  responsibility  for  the 
regulation  of  retail  stores  and 
restaurants.  FSIS  and  FDA  will  continue 
to  work  on  making  the  code 
comprehensive,  focusing  on  areas  of 
greatest  concern,  and  using  existing 
FDA  mechanisms  such  as  .seminars, 
workshops,  and  evaluations  forgetting 
the  word  out  in  a  timely  manner  on 
important  changes  and  assuring  good 
understanding  of  the  practices  involved. 
FSIS  and  FDA  will  collaborate  in 
pre.senting  issues  to  the  Conference  for 
Food  Protection  and  in  responding  to 
the  Conference's  recommendations,  on 
which  the  States  vote.  In  addition,  the 
two  agencies  will  work  together-to 
facilitate  State  audits,  and  to  provide 
assistance  for  whatever  riianges  the 
audit  results  indicate. 

FSIS  and  FDA  will  also  work  together 
to  encourage  State  adoption  of  the  Foi>d 
Code  as  a  means  to  ensure  that 
consistent,  .science-based  food  safeky 
.standards  are  being  observed  at  the 
retail  level  across  the  (ountry. 

I).  Health-Based  Standards  for 
Pathogenic  Mirronrgnnisms 

Overview 

As  explained  elsewhere  in  this 
document,  the  FSIS  food  siifety 
regulatory  .strategy  rests  on  articulatiit}: 
what  constitutes  an  acceptable  level  of 
foo<l  safety  performants  by  meat  an<l 
poultry  establishments  and  holding 
estabii.shments  accountable  for 
achieving  that  level  of  performance.  1  !»• 
propo.sed  HACCP  regulations  will 
provide  the  framework  for  adoption  ity 
all  meat  and  poultry  establishments  oJ 
the  s<:ience-based  preventive  controls 
that  will  be  necessary  to  achieve  the 
food  safety  objedives  established  bv 
FSIS. 

As  an  initial  step  toward  articuhiting 
.III  ac<:eptable  level  of  food  safety 
performance  and  reducing  the  frvquenry 
and  degree  of  contamination  of  meat 
and  poultn,'  products  with  pathogeni< 
microorganisms.  FSIS  is  proposing  to 
require  reductions  in  the  incidence  of 
one  pathogenic  microorganism  of 
significant  publi<:  health  concern. 
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Salmonella,  based  on  what  is  achievable 
in  the  near  term  with  available  science 
and  technology.  FSIS  may  in  the  future 
adjust  the  interim  targets  for  Salmonella 
downward,  as  experience  warrants,  and 
may  consider  adopting  similar 
technology-based  interim  targets  for 
other  pathogens. 

As  explained  earlier  in  this  document. 
FSIS  also  intends  to  pursue  over  the 
long  term  development  of  science-based 
food  safety  performance  standards  that 
are  based  on  what  is  necessary  and 
appropriate  to  protect  public  health. 
This  is  the  approach  typically  taken  in 
the  regulation  of  chemical  residues  in 
food:  tolerances  are  established  that 
limit  the  amount  of  residue  that  can  be 
lawfully  present  based  on  an  assessment 
of  what  limit  is  necessary  to  ensure  the 
.safety  of  the  food.  For  certain  cooked, 
ready-to-eat  products,  and  more  recently 
in  the  case  of  E.  coli  0157:H7  in  raw 
ground  beef.  FSIS  has  determined  that 
pathogens  at  any  level  pose  a  safety 
concern  and  legally  adulterate  the 
product,  in  effect  setting  a  zero 
tolerance  for  such  pathogens. 

Other  than  E.  coli  0157:H7  in  raw 
ground  beef,  a  potential  hazard  that 
survives  traditional  cooking  practices 
followed  by  many  people,  FSIS  has  not 
taken  this  approach  with  pathogenic 
microorganisms  contaminating  raw 
meat  and  poultry  products.  FSIS  has 
relied  in  part  on  the  fact  that  proper  and 
generally  accepted  cooking  practices  kill 
most  pathogens  present  in  most  raw 
prodticts.  It  is  also  believed  that  for 
some  important  pathogens,  such  as 
Salmonella,  Staphylococcus  aureus  and 
Bacillus  cereus,  some  minimum  number 
of  organisms  may  be  required  to  pose  a 
significant  threat  of  illness,  although 
there  is  much  scientific  uncertainty  in 
this  area  and  susceptibility  to  illness 
varies  among  individuals. 

The  task  of  establishing  science  and 
public-health  based  food  safety 
performance  standards  for  meat  and 
poultry  products,  such  as  by  identifying 
levels  of  specific  pathogens  that  pose  a 
threat  to  public  health  and  requiring 
that  those  levels  not  be  exceeded,  raises 
difficult  scientific  and  public  health 
policy  issues.  These  include 
determining  the  nature  of  the  hazard 
posed  by  particular  pathogens  and  the 
actual  threat  to  health  posed  under 
various  conditions  of  exposure  to  the 
pathogen — an  inquiry  commonly 
referred  to  as  risk  assessment.  In  setting 
such  standards,  it  also  must  be 
determined  how  protective  the  standard 
is  to  be:  how  strong  must  the  assurance 
of  safety  be?  Is  any  degree  of  risk 
acceptable?  How  can  potential  risks  be 
managed  by  quantitative  limits,  labeling 
or  some  combination  of  measures? 


Addressing  these  public  health  policy 
issues  is  sometimes  referred  to  as  risk 
management. 

FSIS  invites  public  comment  on  the 
utility  of  health-based  food  safety 
performance  standards  and  the  issues 
involved  in  developing  them.  FSIS  also 
intends  to  hold  one  or  more  public 
meetings  to  explore  this  topic  with 
interested  persons  and  experts  in  the 
industry,  scientific,  consumer  and 
public  health  communities.  Details  on 
the  time,  place,  and  agenda  for  such 
meetings  will  be  published  in  a  future 
issue  of  the  Federal  Register.  While  the 
public  health  policy  issues  in  this  area 
are  difficult  and  important,  it  is 
necessary  first  to  consider  the  scientific 
basis  for  setting  health-based  food  safety 
performance  standards.  The  following 
paragraphs  describe  the  current  state  of 
knowledge  in  this  area  and  some  of  the 
scientific  issues  that  need  to  be 
addressed. 

Quantitative  Risk  Assessment  for 
Microbial  Pathogen-s 

Integral  to  development  of  public 
health-based  food  safety  performance 
standards  is  an  understanding  of  the 
relationship  between  bacterial  levels 
and  the  incidence  of  disease.  The 
likelihood  that  an  exposure  to  a 
foodborne  pathogen  will  produce  a 
disease  response  in  an  individual  is 
dependent  on  the  pathogenicity  of  the 
microorganism,  the  level  of  exposure 
(i.e.,  number  of  microorganisms 
ingested),  and  the  susceptibility  of  the 
host.  Qualitative  and  quantitative 
consideration  of  these  factors  is  the 
basis  for  conducting  a  microbial  risk 
assessment. 

Pathogenicity  describes  the  overall 
disease-causing  capability  of  a 
microorganism.  The  inherent  potential 
for  a  microorganism  to  cause  disease  is 
associated  with  one  or  more  genetic 
characteristics  (i.e..  virulence  factors). 
The  virulence  of  a  species  is  reflected  in 
the  levels  of  the  microorganism  that  are 
needed  to  colonize  a  host  and  produce 
an  infection  or  toxigenic  response,  as 
well  as  the  severity  (i.e..  medical 
consequences)  of  the  disease.  However, 
pathogens  must  always  be  considered  in 
the  context  of  their  host,  since  disease 
processes  are  dependent  on  host/ 
pathogen  interactions.  In  any 
population,  individuals  will  have  a 
varied  response  to  any  specific 
pathogen.  This  includes  both  the  levels 
of  the  pathogen  needed  to  elicit  an 
infection  or  morbidity,  and  the  extent 
and  duration  of  symptoms.  Typically, 
there  will  be  a  distribution  of 
susceptibilities  as  a  function  of  the 
levels  of  ingested  pathogen. 


This  distribution  of  the  host  and 
pathogen  characteristics  means  that  the 
potential  for  infection  must  be  treated  as 
a  probability  function.  This  approach  is 
replacing  the  older  concept  of  minimum 
infectious  dose,  which  fails  to  take  into 
account  the  distribution  of 
susceptibility  within  the  host 
population.  As  the  number  of  pathogen 
cells  to  which  the  host  population  is 
exposed  increases,  there  is  a 
corresponding  increase  in  the 
probability  of  infection  among  the 
population. 

The  amount  of  data  on  the 
quantitative  dose-response  relations  for 
human  and  various  foodborne 
pathogens  is  severely  limited.  However 
available  data  do  allow  estimation  of 
infection  rates  for  many  foodborne 
pathogens.  In  many  instances  this  niav 
be  sufficient  since,  barring  exceptional 
pathogenic  resistance  or  host 
susceptibility,  the  key  data  for  a 
microbial  risk  assessment  in  foods  are 
estimates  of  exposure  (i.e..  the  numbers 
of  pathogens  ingested  by  consumers) 
and  their  correlation  with  infection 
rates. 

A  key  limitation  on  the  application  of 
risk  assessment  techniques  to  microbial 
food  safety  issues  has  been  that,  unlike 
most  chemical  toxins,  the  levels  of 
bacteria  in  food  are  not  constant.  Thev 
can  change  drastically  as  the  result  of 
growth  or  inactivation.  The  ability  to 
run  risk  assessment  scenarios  to  study 
the  potential  impact  of  changing  food 
processing  or  food  preparation  protocols 
is  dependent  on  acquiring  a  reasonable 
estimate  of  the  levels  of  a  pathogen 
consumers  are  ingesting.  The  abilitv  to 
estimate  exposure  is,  in  turn,  dependent 
on  being  able  to  estimate  (1)  The 
probability  that  the  pathogen  is  present 
in  the  food  ingredients,  (2)  the  initial 
levels  of  the  pathogen  that  can  be 
expected  if  the  microorganism  i^ 
present,  and  (3)  how  these  levels  are 
likely  to  change  as  a  result  of  operations 
associated  with  the  processing, 
preparation,  and  storage  of  the  food. 
While  there  are  still  methodological 
limitations,  recent  advances  in 
predictive  microbiology  and  the 
systematic  collection  of  baseline  data  on 
the  presence  of  pathogenic  bacteria  in 
foods  have  begun  to  allow  the  first 
quantitative  microbial  risk  assessments. 

In  the  case  of  some  significant 
foodborne  illness  sources,  such  as 
contamination  of  raw  poultry  with 
Salmonella  and  Campylobacter,  the 
illness  is  more  often  caused  not  by 
direct  consumption  of  the  contaminated 
food  but  by  cross-contamination  of  other 
foods  during  handling  and  preparation. 
FSIS  is  not  aware  of  research  having 
been  done  to  correlate  levels  of  specific 
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pathogens  in  raw  meat  or  poultry  with 
the  risk  of  cnoss-contamination  and 
consequent  illness.  Whether 
experimentally  derived  or  acquired 
through  correlation  of  community 
disea.se  rates  and  pathogen  levels  in 
meat  or  poultry,  FSIS  would  be 
interested  in  reviewing  any  available 
data.  At  the  game  time,  recognizing  the 
key  nature  of  such  data.  FSIS  is 
committed  to  working  with  the  CDC  aiul 
the  research  community  to  obtain  the 
necessary  information. 

Finally,  quantitative  risk  assessment 
for  pathogenic  microorganisms  is 
complicated  by  the  wide  variability  in 
susceptibility  to  particular  pathogens 
among  individuals  and  groups  of 
individuals  iiji  the  population.  It  is  well 
known,  for  example,  that  the  young  and 
the  elderly  are  at  significantly  greater 
risk  of  serious  illness  or  death  from 
consumption  lOf  E.  coli  0157:H7  than  the 
general  population.  Any  person  with  n 
weakened  or  compromised  immune 
system,  whefljer  due  to  age  or  illness,  is 
generally  moija  vulnerable  to  foodborne 
illness  associated  with  pathogenic 
microorganisifis.  Thus,  in  developing 
the  scientific  ^)Bsis  for  risk  a.ssessment. 
attention  mus  be  paid  to  these 
subpopulatiorjs  so  that  any  resulting 
health-based  ^Bndard  will  be 
adequately  prile. live  of  the  population 
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as  a  whole. 
Future  Aitivit   (s 

FSIS  intendi'to  work  closelv  with  the 
Centers  for  Disease  Control  and 
Prevention,  the  Food  and  Drug 
Administration,  other  public  health 
agencies,  academic  scientists,  and  the 
mdustry  and  consumer  communities  to 
develop  the  scientific  basis  for  microbial 
risk  assessment  and  the  creation  of 
health-based  performance  standards  for 
pathogenic  microorganisms.  FSIS 
recognizes  that  the  scientific  issues  are 
difficult  and  that  it  may  not  be  possible 
m  the  near  term  to  establish  health- 
based  standard^  for  all  pathogens.  If  is 
important  to  begin  this  effort,  however, 
because,  as  progress  is  made  in  the  near 
term  toward  pathogen  reduction  on  the 
basis  of  availaWe  technology,  it  will  be 
increasingly  important  to  know  what 
constitutes  an  acceptable  level  of  food 
safety  performance  from  a  public  health 
perspective.  Health-based  performance 
standards  can  provide  an  incentive  for 
further  improvement  and  progress  in 
reducing  pathogenic  microorganisms 
and  an  indication  of  the  point  beyond 
which  further  reduction  would  be 
unlikely  to  yield  a  public  health  gain. 

FSIS  will  seek  to  stimulate— and  to  a 
limited  extent  conduct  and  support— 
the  scientific  re$earch  needed  to 
develop  quantitative  risk  assessment 


methods  and  databases  for  pathogenic 
microorganisms.  This  will  likely 
include  laboratory  research,  in-plani 
studies  and  community-based 
epidemiological  studies  to  evaluate 
health  outcome  in  meat  and  po\iltry 
inspection.  FSIS  intends  to  use  the 
public  meetings  mentioned  above  to 
canva.ss  the  current  state  of  knowledge 
in  this  area  and  encourage  development 
of  a  coherent  research  agenda  that  can 
contribute  to  progress  in  this  iniportaiil 
area. 

E.  FSIS  Technology  Stratt'iiy 
Overview 

FSIS  has  a  longstanding  inlcrcsl  in  the 
technologies  u.sed  in  meat  and  pnultrv 
establishments.  The  facilities, 
equipment,  and  processes  used  (hiring 
slaughter  and  processing  of  meat  and 
poultry  can  significantly  affect  the 
safety,  quality  and  whoJesomeness  ot 
the  finished  product.  The  safety  of  the 
product  can  be  affected  adversely  h>  the 
wrong  technology,  such  as  equipment 
whose  food  contact  surfaces  cannot  he 
adequately  cleaned,  or  bv  misuse  of  a 
technology,  such  as  a  chemical  saiiitizer 
or  preservative  that  is  used  abo\  h 
established  safe  limits. 

There  are  also  many  lee.hnoloj^ics  ilmt 
«:an  be  used  in  meat  and  poultry 
establishments  to  help  protect  prodiu  i 
from  physical,  chemical,  and  biological, 
especially  microbiological,  hazards. 
The.se  include  laboratory  and  in-plani 
methods  to  test  for  chemicals,  animal 
drugs  and  bacteria:  technologies  for 
preventing  harmful  contamination  b\ 
pathogenic  microorganisms:  chemicals 
or  physical  treatments  that  can  be 
applied  to  carcasses  to  reduce 
pathogens;  and  equipment  to  verify 
pathology  diagnoses. 

FSIS  currently  regulates  virtually  all 
substances,  processes,  and  pieces  of 
equipment  found  in  meat  and  poultry 
establishments  that  might  affect  the 
safety,  quality,  or  wholesrimeness  of  the 
product,  through  either  prior  approval 
on  a  plant-by-plant  basis  or  publication 
of  generic  approvals  or  lists  of  approved 
items.  The  principle  objectives  FSIS 
pursues  with  these  mechanisms  are  to 
ensure  that  the  technology  does  what  it 
is  claimed  to  do  (especially  if  the  claim 
is  safety  related)  but  does  not  jeopardize 
the  safety  or  wholesomeness  of  the 
product,  cause  or  contribute  to 
economic  adulteration,  interfere  with 
FSIS  inspection,  or  jeopardize  the  safely 
of  inspectors. 

Recently,  members  of  the  regulated 
industry  have  complained  that  the 
Agency's  control  mechanisms, 
especially  its  prior  approval  processf^s, 
stifle  innovation  and  may  retard 


technological  progress  that  can  improvi. 
food  safety  in  such  important  areas  as 
pathogen  reduction.  At  the  same  lim.- 
representatives  of  consumer  groups 
have  expressed  concern  that 
technologies  claimed  to  be  effe<:live  l.^i 
pathogen  reduction  and  other  important 
food  safety  purposes  be  proven  effe.  ii\.. 
for  that  purpose  and  that  the  S(.ientili. 
processes  used  by  FSIS  to  evaluate 
technologies  be  more  open  to  piibli. 
scrutiny  and  participation. 

FSIS  believes  that  the  developnifiil 
and  proper  use  of  technology  <  an 
contribute  significantly  to  improving  the 
saft!ty  of  the  food  supply,  especially 
with  regard  to  reducingthe  threat  pes,  ,i 
by  pathogenic  microorganisms:  and  ( .;ii 
111  general,  improve  the  Agency's  abililx 
to  carry  out  its  mi.ssion.  The  FSIS  fnc.d 
safety  strategy  depends  heavily  on 
establishing  food  safety  objectives  )..• 
the  meat  and  poultry  industry,  whic  h  in 
turn  provide  an  incentive  for  indiislrv  in 
innovate  to  meet  those  objectives.  T<i 
make  this  strategy  work.  FSIS  must  um 
be  an  obstacle  to  beneficial  innoxatjon 

1  herefore.  FSIS  is  reviewing  its 
current  policies  and  procedures 
governing  review  and  approval  i,\  in- 
plant  technologies  with  the  intention  .  i 
simplifying  them  to  the  maximuni 
extent  possible,  while  ensuring  thai 
important  safety  and  efficacy  issues  an- 
considered.  FSIS  invites  comment  on  ils 
technology  strategy,  including  the  iwiu-s 
and  activities  outlined  below.  FSIS  also 
intends  to  convene  one  or  more  pulilic 
meetings  to  gain  further  input  on  how 
It  can  improve  its  role  in  fostering  and 
overseeing  the  implementation  of  n.u 
technologies  to  improve  the  safety  o1 
meat  and  poultry  products.  Someoi  tfu- 
Agency's  current  perspectives  and 
activities  in  the  area  of  tec  hnoloev 
development  and  evaluation  are 
outlined  lielow. 

Current  Perspectives  and  Ai  tivitii ■^ 

As  a  general  rule,  the  de\elopnieiit .  ! 
technologies  required  to  produce  sat«' 
and  whole.some  products  is  a 
responsibility  of  the  meat  and  poultry 
indu.sfry  and  allied  enterprises,  such  as 
equipment  designers  and 
manufacturers,  pharmaceutical 
companies,  analytical  laboratories.     . 
manufacturers  of  non-food  (onipouiuis 
and  many  others.  Innovative 
te<;hnologies  are  continually  de\  eh. j.-,! 
by  these  entities  to  enhance 
productivity  and  profitability  m  ;  ;. 
meal  and  poultry  industry.  FSIS 
believes  that  industry  innovation  (  an 
also  be  directed  to  improving  food 
safety  if  the  right  incentives  exist  IM.s 
intends  as  part  of  its  long-term  food 
safety  strategy  to  increase  the  in«  eiitiv . 
for  such  innovation  by  establishing 
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public  health-driven  targets,  guidelines, 
or  standards  that  establishments  will  be 
held  accountable  for  meeting.  Thi* 
.should  have  its  greatest  impact  in 
slaughter  establishments,  where  such 
tiirgets.  guidelines,  or  standards  do  not 
generally  exist  today 

FSIS  will  focus  its  own  limited 
technology  development  efforts  on  tools 
that  can  assist  the  Agency  in  detecting 
and  evaluating  food  safety  hazards  or 
addressing  other  issues  within  its 
statutory  responsibility,  such  as 
economic  adulteration.  The.se  efforts 
have  traditionally  included,  and  will 
continue  to  include,  the  development  of 
.sensitive  and  reliable  analytical 
methods  and  diagnostics  that  can  assist 
the  Agency  in  verifying  the  safety  of 
meat  and  poultry  products  and 
dete<:ting  product  characteristics  of 
regulatory  interest.  FSIS  will  also 
continue  its  efforts  to  develop  tools  that 
it  can  use  to  advance  its  food  safety 
mission  but  that  require  long-term 
commitment  to  develop,  such  as  various 
computer  models  on  pathogen  behavior 
111  these  cases,  the  Agency  has  (1) 
carried  out  its  own  technology 
development  efforts,  as  it  did  in 
developing  quick  tests  for  antibiotics 
and  species  identification;  (2)  .secureil 
the  assistance  of  the  Agricultural 
Research  Ser\'ice  and  Cooperative  State 
Research  Ser\'ice.  as  it  has  done  with 
computer  modeling  of  pathogen  growth 
under  various  times  and  temperatures: 
and  {,1)  occasionally,  supported  specific 
work  by  academic  institutions  or  other 
private  entities  through  use  of 
competitive  bidding  processes,  as  it  did 
recently  by  awarding  more  than 
S7()0.()00  in  contracts  for  development 
of  methods  to  detect  pathogenic 
microorganisms. 

Tlu>  resources  available  to  FSIS  fur 
such  technology  development  activities 
art;  very  limited.  Moreover,  FSIS  has 
found  that  there  is  often  considerable 
iiilerest  within  the  regulated  industry  in 
using  technologies  that  were  originally 
di'veloped  by  FSIS.  FSIS  intends  to 
fxjilore  mechanisms  for  stimulating 
private  sector  investment  in  analytical 
methods  and  other  technologies  ihat  can 
assist  the  Agency  in  its  regulatory  role 
hut  that  also  can  assist  the  industry  in 
carrying  out  its  food  safety 
rt'sponsibilities. 

ISIS  believes  that  its  primary  role 
u  itli  respect  to  new  in-plant 
technologies  developed  by  industry 
should  be  to  ensure  that  the 
technologies  do  not  interfere  with 
inspection,  threaten  the  safety  of  the 
product,  or  violate  other  statutory 
standards,  such  as  those  concerning 
tfconomic  adulteration. 


In  some  circumstances,  the  FSIS 
evaluation  of  a  new  technology  may 
need  to  consider  the  efficacy  of  the 
technology,  that  is,  its  success  in 
accomplishing  its  intended  objective. 
For  example,  if  FSIS  has  a  regulatory 
requirement  for  the  use  of  an 
antibacterial  treatment,  as  is  proposed 
elsewhere  in  this  document,  the  Agency 
will  take  an  evaluative  interest  in 
whether  a  specific  treatment  in  fact  has 
the  intended  and  required  effect.  In 
addition,  if  a  company  intends  to  make 
a  marketing  claim  for  a  process  or 
technology  used  in  an  establishment — 
such  as  a  claim  that  its  product  is 
"pathogen  free" — FSIS  will  require  a 
demonstration  that  the  claim  is  valid. 

On  the  other  hand,  in  circumstances 
where  industry  interest  in  the 
technology  is  not  based  on  required  or 
claimed  health  and  safety  effects,  but  on 
a  productivity  concern.  FSIS  interest 
will  be  limited  to  ensuring  that  relevant 
safety  questions  have  been  addressed. 

When  FSIS  makes  significant 
det.isions  about  the  safety  or 
effB<:liveness  of  an  in-plant  technology, 
it  mu.st  ensure  that  its  decisions  are 
.scientifically  sound  and  open  to 
appropriate  public  scrutiny  and 
participation.  An  example  of  how  this 
can  be  achieved  is  the  approach  taken 
in  an  earlier  section  of  this  document  to 
inviting  public  comment  on  the  possible 
antimicrobial  treatments  that  might 
satisfy  the  proposed  requirement  that  all 
meat  and  poultry  establishments  adopt 
at  least  one  antimicrobial  treatment. 
FSIS  invites  comment  on  this  approach 
and  other  means  for  ensuring  that  its 
scientific  decisions  are  sound  and  open 
to  public  scrutiny. 

During  the  past  several  years,  staffs  in 
thf  Agency  have  begun  efforts  that 
would  permit  technological  change  to 
proceed  more  readily  from  the 
development  to  the  implementation 
stage.  The  Facilities,  Equipment  and 
Sanitation  Division  has  explained  many 
of  the  principles  and  criteria  that  it  uses 
to  make  decisions  in  publicly  available 
documenis  so  that  they  can  be  readily 
understood  and  used  by  companies  as 
they  plan  changes  in  their  physical 
plants.  The  Microbiology  Division  has 
provided  public  notice  about  the 
circumstances  under  which  it  will 
formally  evaluate  analytical  methods 
that  may  be  useful  in  the  FSIS  program, 
and  it  has  negotiated  a  Memorandum  of 
Understanding  with  the  AOAC  Research 
Institute  that  will  permit  manufacturers 
of  test  kits  designed  for  use  by  the 
industry  to  have  their  technologies 
evaluated  for  that  purpose.  The 
Processed  Products  Inspection  Division 
has  developed  guidelines  to  be  used  in 
preparing  various  required  QC 


programs.  The  Slaughter  Inspection 
Standards  and  Procedures  Division  has 
developed  and  made  available  protocol 
guidelines  so  that  companies  that  want 
to  conduct  in-plant  demonstrations  of 
antimicrobial  treatments  will  know 
what  is  necessary  to  secure  Agency 
approval. 

Providing  clear  guidance  of  this  kind 
assists  companies  in  meeting  the 
Agency's  requirements  and  will 
continue  to  be  an  important  part  of 
FSIS's  effort  to  improve  its  technology 
review  function.  As  outlined  below, 
however,  FSIS  intends  to  take  a  number 
of  additional  steps  to  help  foster 
development,  appropriate  review,  and 
prompt  implementation  of  beneficial 
new  technologies,  especially  those  that 
can  help  improve  the  .safety  of  meat  and 
poultry  products. 

Future  Agency  Activities 

As  already  noted,  FSIS  is  reviewing 
all  of  its  existing  sy.stems  of  prior 
approval  or  other  procedural 
requirements  that  are  now  in  place 
regarding  the  develop'ment  and 
implementation  of  technologies  in  meat 
and  poultry  establishments.  The  Agenf:v 
intends  to  eliminate,  streamline,  or 
otherwise  modify  its  systems  and 
procedures,  as  appropriate,  to  ensure 
that  its  legitimate  oversight  obligations 
are  met  without  unduly  delaying  the 
introduction  of  beneficial  new 
technologies  or  imposing  unne<:essary 
burdens  on  establishments  seeking  to 
adopt  such  technologies. 

One  approach  FSIS  is  considering  is 
a  simplified  single-stop  approval 
mechanism  for  industry-wide 
application  of  proven  pathogen 
reduction  technologies,  once  necessary 
laboratory  and  in-plant  trials  have  been 
completed  and  the  data  have  been 
evaluated.  The  generic  approvals  FSIS 
recently  granted  for  use  of  hot  water  and 
organic  acids  in  conjunction  with  the 
final  carcass  wash  in  beef  slaughter 
establishments  could  provide  a 
workable  model  for  expediting  the 
adoption  of  pathogen-reducing 
technological  developments,  'rhr 
Agency's  scientific  eva'luation  would  hr 
for  the  purpose  of  ensuring  that  efficacy 
is  demonstrated,  that  conditions  ofu.se 
are  spec:ified  so  the  technology  c  an  he 
widely  replicated,  and  that  verification 
techniques  are  available.  Once  this 
scientific  evaluation  has  been 
completed  on  a  generic  basis,  approval 
for  industry-wide  use  without  further 
constraints,  such  as  plant-by-plant 
review,  could  be  granted  by  the 
Administrator  or  his/her  designee  FSIS 
invites  comment  on  this  approach, 
including  what  public  process  would  be 
appropriate  in  making  such  decisions. 
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FSIS  is  also  establishing  a  single  point 
of  contact  in  the  Agency  regarding 
technology  development  and 
implementation.  This  will  be  the  newly 
constituted  office  of  technology 
development  in  the  Science  and 
Technology  Program.  This  office  will 
serve  as  the  initial  point  of  contact  for 
all  inquiries  about  technology 
development,  and  it  will  help 
coordinate  evaluations  that  involve 
multiple  divisions  in  the  Agency  so  that 
responses  to  inquiries  will  be  timely 
and  complete. 

This  office  will  also  coordinate 
development  of.  and  make  available  to 
interested  parties,  a  single  guideline  for 
experimental  protocols  to  be  submitted 
to  the  Agency  prior  to  commencing  an 
in-plant  study  of  a  new  technology. 
Some  new  technologies  need  to  be 
evaluated  in  in-plant  trials  to  determine 
their  safety  and  effectiveness  before  they 
can  he  appropriately  evaluated  by  FSIS. 
The  Agency  does  not  intend  to  impede 
those  trials,  but  it  must  be  assured  that 
they  produce  data  that  will  be  adequate 
to  address  the  Agency's  concerns.  Thus, 
one  important  element  of  the  guideline 
will  be  a  description  of  the  information 
that  must  be  submitted  to  satisfy  the 
Agency's  basic  safety  concerns.  For 
those  circumstances  in  which  the 
Agency  will  be  evaluating  the  efficacy  of 
a  technology,  the  guideline  will  provide 
detailed  information  about  the  Agency's 
expectations  for  data  offered  to 
demonstrate  efficacy.  This  information 
will  address  such  areas  as  the  quality  of 
the  experimental  design,  the  necessary 
quantity  and  quality  of  data,  the  plan  "for 
data  analysis,  and  other  relevant 
elements. 

Finally,  FSIS  intends  to  interact 
publicly  with  the  regulated  industry  and 
all  interested  parties  to  foster  the 
development  of  beneficial  new  food 
safety  technologies  and  to  improve  how 
the  Agency  plays  its  role  in  this  critical 
area.  In  areas  where  FSIS  is  engaged  in 
technology  development  of  its  own  to 
advance  its  regulatory  objectives,  the 
Agency  intends  to  identify  research  that 
is  needed  to  support  its  efforts.  FSIS  is 
also  interested  in  learning  more  about 
the  opportunities  that  exist  for 
improving  food  safety  through  the 
adoption  by  establishments  of 
scientifically  sound  processes  and 
technologies  in  both  slaughter  and 
processing  operations,  and  the  Agency 
seeks  public  input  on  its  effort  to 
improve  its  systems  for  reviewing  and 
approving  new  technologies.  As  a  first 
step.  FSIS  intends  to  hold  a  public 
meeting  on  these  topics  during  the 
comment  period  on  the  regulations 
proposed  elsewhere  in  this  document. 
Details  on  the  time,  place  and  agenda 


for  this  meeting  will  be  published  in  a 
future  issue  of  the  Federal  Register. 

F.  FSIS  Inspectiond  Roles 

The  current  FSIS  program,  as 
described  in  Part  I  of  this  document,  is 
fundamentally  an  inspection  program.  It 
is  a  program  designed  to  ensure  through 
inspection  that  proper  sanitary  practices 
are  observed,  that  organoleptic;ally 
detectable  defects,  including  diseased 
and  contaminated  carcasses,  are 
excluded  from  the  food  supply,  and  that 
other  requirements  and  standards 
related  to  safety,  economic  adulteration, 
and  misbranding  are  met. 

The  long-term  FSIS  food  safety 
strategy  and  the  HACCP  proposal  set 
forth  in  this  document  will  bring  about 
substantial  change  in  industry  practice 
and  in  the  FSIS  program,  as  the  Agency 
clarifies  and  reinforces  the  industry's 
responsibility  for  producing  safe  food, 
prepares  to  play  its  oversight  role  to 
ensure  companies  are  implementing 
HACCP  properiy.  and  works  to  ensure 
that  all  participants  in  the  food 
system — producers,  processors, 
distributors  and  retailers— are  meeting 
their  food  safety  responsibilities. 

With  these  changes,  inspection  of 
products  and  practices  will  remain 
central  to  the  FSIS  program.  HACCP 
verification  will  necessarily  expand  the 
roles  in-plant  inspectors  will  be  called 
upon  to  play,  and  HACCP  will  enhance 
the  contribution  in-plant  inspection  can 
make  to  ensuring  the  safety  of  food.  In 
addition,  the  need  to  address  food  safety 
across  the  continuum  from  the  farm  to 
the  consumer,  as  discussed  in  the 
preceding  sections  of  this  document, 
raises  the  question  of  the  role  FSIS 
inspectional  oversight  should  play 
outside  of  slaughter  and  pro<:essing 
establishments. 

Although  the  demands  that  will  he 
placed  on  the  FSIS  inspection  force  by 
HACCP  and  other  elements  of  the 
Agency's  food  safety  strategy  will 
develop  over  the  next  two  to  four  vi.-ars. 
it  is  important  that  FSIS  begin 
considering  now  the  future  roles  of  the 
FSIS  inspection  program  and  how  FSIS 
can  maximize  the  contribution  its 
inspectors  make  to  ensuring  the  safety 
of  the  food  supply.  One  of  the  Agency's 
most  important  challenges  and 
obligations  is,  by  means  of  training  and 
a  clear  definition  of  roles  and 
responsibilities,  to  prepare  its  workforce 
to  meet  the  demands  of  the  fiiture. 

In  the  course  of  developing  the  food 
safety  strategy  and  regulatory  proposals 
set  forth  in  this  document,  FSIS  has 
consulted  with  the  National  Joint 
Council  (NJC)  of  Food  Inspection  Locals 
of  the  American  Federation  of 
Government  Employees,  which 


represents  the  Agency's  food  inspectors, 
as  well  as  organizations  representing  the 
Agency's  veterinarians  (National 
Association  of  Federal  Veterinarians 
(NAFV))  and  technical  and  super\isory 
personnel  (Association  of  Technical  and 
Supervisory  Personnel  (ATSP)).  The 
Agency  will  continue  this  consultation 
throughout  the  pathogen  reduction  and 
HACCP  rulemaking  process.  FSIS  also 
intends  to  work  closely  with  the 
bargaining  unit  and  the  employee 
organizations  in  formulating  apian  for 
the  optimal  utilization  of  the  Agency's 
inspectional  workforce,  and  FSIS  will 
comply  fully  with  its  obligations  under 
the  Basic  Agreement  with  the  NJC  to 
bargain  on  matters  that  impact 
inspectors. 

The  Agency's  employees  and  their 
representatives  are  strongly  committed 
to  ensuring  the  safety  of  the  food  siip|iK 
and  building  the  best  possible  food 
safety  program.  They  have  a  critically 
important  expertise  and  perspective  thn 
must  be  brought  to  bear  in  developing 
optimal  roles  and  responsibilities  for 
FSIS  employees. 

Many  of  the  current  roles  of  FSIS 
inspectors  are  controlled  by  the 
statutory  mandates  for:  (l)'Carcass-by- 
carca.ss  inspection  in  slaughter 
establishments;  (2)  continuous  FSIS 
inspectional  presence  in  all  processing 
establishments;  and  (3)  inspectional 
responsibilities  for  non-safety 
wholesomeness  and  economic 
adulteration.  FSIS  is  committed  to 
carrying  out  these  existing  mandates. 
Moreover,  changes  in  FSIS  inspection.! I 
roles  will  be  constrained  by  the  level  of 
resources  available  to  support  the 
inspe<:tion  program.  Nevertheless,  some 
of  the  inspectional  issues  FSIS  expec  is 
to  be  addre.ssing  are  outlined  below 

FSIS  recognizes  that  food  safety 
begins  at  the  original  point  of 
production  of  the  food  animal— the 
farm— and  can  be  affected  at  every  slej) 
along  the  way,  including  each  step  of 
animal  production  and  transportation 
leading  to  delivery  of  the  animal  to  the 
slaughterhouse.  Many  in  the  agrii  ullur.il 
producer  community  have  rec  ognizi-d 
the  potential  for  applying  quality 
assurance  principles,  including  H.ACf  P 
on  the  farm  to  prevent  the  introduc  lion 
of  potential  food  safety  hazards  at  tiieir 
source.  Although  the  Agency  welcomes 
this  initiative,  FSIS  does  not  f:urrerrtl\ 
have  and  does  not  anticipate  on-farm 
inspectional  authority. 

As  di.scussed  in  Part  I.  the  first  point 
of  FSIS  inspection  is  the  antemortem 
inspection  that  occurs  just  before 
animals  enter  the  slaughter  pro<:ess.  It  is 
appropriate  to  consider  whether  FSIS 
should  broaden  its  antemortem 
inspectional  oversight  of  conditions 
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under  which  animals  are  held  in  the 
period  immediately  before  slaughter 
within  its  current  authority.  This  is  a 
period  during  which  the  health  of  the 
animal  and  its  external  cleanliness  and 
degree  of  external  microbial 
contamination  can  be  affected  in  a  way 
that  may  adversely  affect  food  safety. 

The  FSIS  in-piant  inspectional  role 
will  certainly  be  affected  by  adoption 
and  implementation  of  HACCP.  As 
explained  above  in  the  portion  of  this 
preamble  relating  to  the  HACCP 
proposal.  FSIS  inspectors  will  be 
playing  a  verification  role  to  ensure  that 
appropriate  HACCP  plans  are  in  place, 
are  being  implemented  properly  by  the 
establishment,  and  are  achieving  the 
desired  food  safety  results.  This  role 
will  require  increased  activity  by  FSIS 
inspectors  in  the  areas  of  records 
review,  visual  process  verification,  and 
product  sampling.  FSIS  inspectors  will, 
in  some  cases,  have  to  develop  new 
skills  to  carry  out  these  activities  within 
the  HACCP  framework.  FSIS  will  be 
focusing  on  the  specific  additional  tasks 
FSIS  inspectors  should  be  performing 
under  HACCP  and  the  training  and 
skills  that  will  be  required. 

FSIS  is  considering,  in  concert  with 
FDA.  the  need  for  additional  standards 
and  Federal  oversight  to  ensure  that 
food  is  handled  safely  during 
transportation  and  distribution  from 
processing  establishments  to  the  retail 
level.  In  the  case  of  meat  and  poultry 
products,  it  is  critical  that  products  be 
shipped  and  stored  in  sanitary 
conditions  and,  in  many  cases,  under 
refrigeration.  If  Federal  standards  are 
developed  in  this  area.  FSIS  will  have 
to  consider  what  the  role  of  Federal 
inspectors  should  be  in  ensuring  such 
standards  are  met.  No  Federal  agency 
would  have  the  inspectional  resources 
to  inspect  on  a  regular  basis  all  of  the 
hundreds  of  thousands  of  trucks,  trains, 
vessels,  planes,  and  storage/distribution 
facilities  in  the  United  States.  FSIS  will 
be  considering  whether  there  is  an 
appropriate  role  for  a  targeted  approach 
to  inspection  or  random  surveillance 
inspection,  perhaps  in  collaboration 
with  State  and  local  food  safety 
authorities,  that  would  help  ensure  that 
safe  practices  are  being  observed  at 
these  critical  stages  of  the  food  safety 
continuum.  FSIS  is  interested  in 
determining  whether  technologies,  such 
as  recording  thermometers  or 
temperature  indicators  on  refrigerated 
trucks,  could  be  adopted  to  enhance  the 
roles  of  some  relatively  limited,  periodic 
inspectional  oversight  and  enable  FSIS 
inspectors  to  work  effectively  in  this 
area  with  inspectors  from  FDA  and  from 
counterpart  agencies  at  the  State  and 
local  levels. 


At  the  retail  level,  FSIS  intends  to 
work  closely  with  FDA  and  State  and 
local  officials  and  will  continue  to  rely 
primarily  on  State  and  local  authorities 
for  inspectional  coverage  of  restaurants, 
grocery  stores  and  other  conventional 
retail  outlets.  FSIS  will  be  exploring 
how  FSIS  inspectors  and  field 
compliance  officers  can  better 
collaborate  with  State  and  lof:al  food 
safety  inspectors  and  other  officials. 

The  FSIS  inspection  program  for 
imported  products  relies  on  review  of 
foreign  inspection  systems  and 
exporting  establishments  to  ensure  that 
their  approaches  to  food  safety  are  equal 
to  the  U.S.  approach,  coupled  with 
limited  reinspection  of  incoming 
product  at  the  U.S.  border  by  FSIS 
inspectors.  FSIS  currently  reinspects 
approximately  10  percent  of  import 
shipments,  relying  largely  on 
organoleptic  inspection  techniques. 
Foreign  establishments  exporting  to  the 
United  States  will  be  required  to  adopt 
the  pathogen  reduction  measures  and 
HACCP  requirements  FSIS  imposes  on 
domestic  establishments  pursuant  to 
this  rulemaking.  As  HACCP  develops, 
FSIS  will  be  considering  what  effect 
adoption  of  HACCP  should  have  on  the 
nature  and  frequency  of  import 
inspection,  including  whether  microbial 
testing  should  be  incorporated,  whether 
the  periodic  inspections  FSIS  currently 
conducts  of  foreign  establishments 
should  change,  and  how  FSIS  could  best 
gain  assurance  on  a  continuing  basis 
that  establishments  exporting  to  the 
United  States  are  properly 
implementing  appropriate  HACCP 
plans. 

Finally,  some  groups  advocate 
amendment  of  the  FMIA  and  PPIA  to 
alter  or  repeal  the  current  requirements 
for  carcass-by-carcass  and  continuous 
inspection  in  meat  and  poultry 
establishments.  This  is  necessarily  an 
issue  Congress  would  have  to  decide.  As 
discussed  in  Part  I  of  this  document, 
carcass-by-carcass  and  continuous 
inspection  play  an  important  role  in 
ensuring  sanitation  compliance  is 
maintained,  excluding  diseased  animals 
from  the  food  supply,  and  detecting  and 
removing  other  defects,  such  as  fecal 
contamination,  which  are  directly 
related  to  food  safety.  FSIS  believes  that, 
under  any  model  of  inspection,  these 
objectives  must  continue  to  be  met  if 
food  safety  is  to  be  ensured  and  the 
legitimate  expectations  of  the  public 
concerning  the  safety  and  quality  of  the 
food  supply  are  to  be  satisfied. 

Some  propose  that,  with  or  without 
any  statutory  change  in  the  carcass-by- 
carcass  and  continuous  inspection 
mandates,  establishments  take  more 
initiative  in  these  areas.  FSIS  must 


consider  how  FSIS  inspectors  could 
verify  with  an  acceptable  degree  of 
confidence  that  functions  currently 
performed  by  a  Federal  inspector  are 
being  performed  consistently,  with  the 
same  rigor  and  effectiveness,  by 
establishment  employees.  If 
establishment  employees  take  on  such 
functions  currently  performed  by  FSIS 
employees,  consideration  will  have  to 
be  given  as  to  whether  "vvhistleblower" 
protection,  which  would  shield  them 
from  retaliation  of  any  kind  for 
reporting  problems,  should  be  extended 
to  them. 

In  general,  under  its  proposed 
pathogen  reduction  and  HACCP 
regulatory  initiatives,  FSIS  will  be 
considering  what  new  inspectional  tools 
and  techniques  FSIS  should  adopt  to 
oversee  the  safety  of  meat  and  poultry 
products  in  a  regulatory  environment 
where  greater  responsibility  for  safety  is 
being  placed  on  establishments  and 
their  employees. 

FSIS  invites  comment  on  these  issues 
and  on  all  aspects  of  how  FSIS  can  best 
make  use  of  its  inspectional  resources  to 
improve  the  safety  of  meat  and  poultry 
products,  both  within  currently 
inspected  establishments  and 
throughout  the  continuum  from  the 
farm  to  the  consumer. 

IV.  Economic  Impact  Analysis  and 
Executive  Orders 

A.  Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  economically 
significant  and  was  reviewed  by  OMB 
under  Executive  Order  12866. 

Summary:  Preliminary  Regulatory 
Impact  Assessment  HACCP  and  Related 
Near-Term  Initiatives  Produce  Net 
Benefit  to  Society 

FSIS  has  prepared  a  Preliminary 
Regulatory  Impact  Assessment  (PRIA) 
that  evaluates  the  costs  and  benefits  of 
a  mandatory  HACCP  regulatory  program 
and  related  near-term  initiatives  for  all 
meat  and  poultry  establishments  under 
inspection.  The  PRIA  concludes  that 
mandating  HACCP  systems  would  result 
in  net  benefits  that  far  exceed  industry 
implementation  and  operation  costs. 
Mandatory  HACCP  Program 
implementation  at  a  cost  of  $2  billion 
over  20  years  is  projected  to  produce  a 
direct  reduction  in  foodbome  illness 
with  public  health  benefits  estimated  at 
$6-24  billion  over  20  years. 

The  proposed  near-term  requirements, 
which  would  be  incorporated  into 
HACCP,  would  target  pathogen 
reduction  on  carcasses  and  raw  product, 
currently  the  products  with  the  least 
systematically  controlled  hazards.  The 


benefits  are  <alculated  for  the  three  most 
common  enteric  pathogens  of  animal 
origin:  Campylobacter  jejuni/coli,  E.  coli 
01.57:H7.  Salmonella  and  one 
environmental  pathogen  Listeria 
monocytogenes.  The  minimization  of 
risk  from  these  pathogens  which  can 
contaminate  meat  and  poultry  during 
slaughter  and  processing  would  produce 
a  90  percent  reduction  in  the  foodbome 
illness  attributed  to  these  pathogenic 
microorganisms.  Ten  percent  of 
contamination  occurs  after  the  product 
leaves  the  manufacturing  sector. 

Industry  costs  to  develop,  implement, 
and  operate  HACCP  processing  control 
sy.stems  are  estimated  to  total  $2  billion 
over  20  years.  The  propo.sed  regulation 
would  redistribute  costs  in  a  majinor 
more  acceptable  to  societal  values 
which  have  always  given  priority  to 
eliminating  controllable  diseases. 
Establishments  that  now  have  good 
processing  controls  would  have 
relatively  few  implementation  costs, 
while  establishments  that  have  little  or 
no  process  control  would  need  to  spend 
more  for  compliance. 

Market  Failure  Justifies  Regulation  of 
Pathogens 

Since  all  raw  meat  and  p>ouhry 
products  contain  microorgani.sms  which 
may  be  pathogens,  raw  food 
unavoidably  entails  some  risk  to 
consumers  of  pathogen  exposure  and 
foodbome  illness.  The  presence  and 
level  of  this  risk  cannot  be  determined 
by  a  consumer  since  pathogens  are  not 
visible  to  the  naked  eye.  The  sot:ietal 
impact  of  this  food  safety  information 
deficit  is  a  lack  of  aa;ountability  for 
foodbome  illnesses  caused  by 
pathogenic  microorganisms.  Consumers 
often  cannot  trace  a  transitory  illness  to 
any  particular  food  or  even  be  certain  it 
was  caused  by  food.  Thus,  food  retailers 
and  restdurateurs  are  generally  not  held 
accountable  by  their  customers  for 
selling  pathogen-contaminated  products 
and  they,  in  turn,  do  not  hold  their 
wholesale  suppliers  accountable  either 

This  lack  of  markefpla<;e 
accountability  for  foodbome  illness 
means  that  meat  and  poultry  producers 
and  processors  have  little  incentive  to 
incur  extra  costs  for  more  than  minimal 
pathogen  controls.  The  widespread  lack 
of  information  about  pathogen  sources 
means  that  businesses  at  every  level 
from  farm  to  final  sale  can  market 
un.safe  products  and  not  suffer  legal 
consequences  or  a  reduced  demand  for 
their  product 

The  science  and  technology  refjuired 
to  reduce  meat  and  poultry  pathogens  is 
well  established,  readily  available,  and 
commercially  practical.  FSIS  has 
concluded  that  the  lack  of  coasumer 


information  about  meat  and  poultry 
product  safety  and  the  absence  of 
adequate  incentives  for  industry  to 
provide  more  than  minimal  levels  of 
processing  safety  represents  a  market 
failure  requiring  Federal  regulatory 
intervention.  The  present  combination 
of  market  regulation  and  industry  self- 
policing  has  not  resolved  increasingly 
apparent  problems  with  meat  and 
poultry  pathogens.  Documented  cases  of 
foodbome  illness  each  year,  some  of 
which  have  resulted  in  death,  represent 
a  public  health  risk  that  FSIS  has 
determined  to  be  unacceptable.  A 
Federal  regulatory  program  that  reaches 
every  level  of  meat  and  poultry 
processing  for  commerce  is  the  only 
means  available  to  society  for  lowering 
foodbome  pathogen  risks  to  an 
acceptable  level.  FSIS  further  concludes 
that  a  mandatory  HACCP  regulatory 
program  is  the  only  means  to  attain  this 
goal. 

Alternatives 

Process  Control  Regulatory  Strategy 

FSIS  has  determined  that  effective 
process  control  is  needed  throughout 
Uie  meat  and  poultry  industry  in  order 
to  minimize  pathogen  contamination  of 
food  products  and  lower  the  risk  of 
subsequent  foodbome  illness. 

Thi;  process  control  regulatory 
strategy  was  evaluated  using  five  factors 
for  effectiveness: 

1.  Controls  production  safety  Ijazards; 

2.  Reduces  foodbome  illness; 

3.  Makes  inspection  more  effective; 

4.  Increases  consumer  confidence; 
and 

5.  I^rovides  the  opportunity  for 
increased  productivity. 

Using  these  factors,  FSIS  has 
determined  that  mandatory'  HACCP 
provides  the  greatest  effectiveness. 

FSIS  examined  six  other  process 
control  approaches  before  dc^lormining 
that  mandatory  HACCP  was  the  most 
effective  means  for  industry  to  eliminate 
pathogens  in  meat  and  poultry- 

1.  Status  quo; 

2.  Intensi^  present  inspe<,1ion; 

3.  Voluntary  HACCP  n^^gulatory 
program; 

4.  Mandatory  HACCT  regulation  wiih 
exemption  for  very  small 
establishments; 

5.  Mandatory  HACCP  regulation  only 
for  ready-to-eat  products;  and 

6.  Modified  HACCP— negative  records 
only. 

Eiach  of  these  alternatives  was 
assessed  using  the  five  effectiveness 
factors  for  process  control  presented  in 
the  previous  section.  None  was 
determined  to  meet  all  five  criteria:  each 
was  found  to  be  flawed  in  meeting  one 
or  more  of  the  target  fa<Aors. 


The  full  text  of  the  Preliminary 
Regulatory  Impact  Assessment  is 
published  as  a  supplement  to  this 
document. 

B.  Executive  Order  12778 

This  proposed  nile  has  been  reviewed 
pursuant  to  Executive  Order  1277a, 
Civil  Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
FMIA  and  PPIA  from  imposing  any 
requirements  with  respect  to  federally 
inspected  premises  and  facilities,  and 
operations  of  such  establishments,  that 
are  in  addition  to.  or  different  from, 
those  imposed  under  the  FMIA  or  PPIA 
States  and  local  jurisdictions  may, 
however,  exercise  concurrent 
jurisdiction  over  meat  and  poultry 
products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  or 
poultry  products  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA,  or, 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States.  Under 
the  FMIA  and  PPIA,  State.s  that 
maintain  meat  and  poultry  iaspectiun 
programs  must  impose  requirements  ou 
State-inspected  products  and 
establishments  that  are  at  least  equal  to 
those  required  under  the  FMIA  and  the 
PPIA.  These  States  may,  however, 
impose  more  stringent  requiremenLs  on 
such  State-inspected  products  and 
•establishments. 

C.  Effect  on  Small  Entities 

The  Administrator.  Food  Safely  ami 
Inspection  Service,  has  determined  tliat 
this  proposed  mie  will  have  a 
significant  economic  impact  on  a 
.substantial  number  of  small  entitie.*;.  Por 
purposes  of  this  proposal,  a  small  entity 
is  defined  as  an  establishment  with  a 
sales  volume  of  meat  and/or  poultry 
products  of  no  more  than  S2.5  miliion 
per  year.  Based  on  this  criterion,  as  of 
November  1994.  there  are  fi.H27  small 
slaughter  and/or  processing 
establishments  that  would  be  affetK^d 
by  this  proposed  mIe.  This  analysis 
assumes  that  5  perf;ent  of  these  .small 
eslablishmenls  or  341  establishments 
are  currently  operating  under  all  the 
proposed  requirements.  Therefore,  for 
these  341  establishments,  this  proposed 
rule  would  impose  no  additional  (  osfs. 

For  the  remaining  6.486  small 
establishments,  costs  would  be  inmrrod 
as  follows: 

Near-Term  Requirements 

I   Sanitation  Standard  Operating 
Procedures 

Establishments  would  be  required  to 
develop  a  written  plan  addressing  the 
required  operating  pro(edures.  ninnifor 
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the  plan,  record  the  results  of 
monitoring,  and  store  any  records 
generated  under  the  operating 
procedures.  Establishments  would  also 
be  required  to  train  one  or  more 
individual'3  to  carry  out  the  operating 
procedures.  Costs  for  this  activity  are 
estimated  at  $50.4  milhon. 

2.  Use  of  an  Antimicrobial  Treatment 

Establishments  would  be  required  to 
use  an  antimicrobial  treatment  on  all 
meat  and  poultry  carcasses.  Of  the  1,923 
small  slaughter  establishments,  it  is 
estimated  that  approximately  70  percent 
now  apply  an  antimicrobial  treatment  to 
meat  and/or  poultry  carcasses. 
Therefore,  for  these  establishments,  no 
additional  costs  should  be  incurred.  For 
those  establishments  that  do  not  now 
use  an  antimicrobial  treatment,  costs  are 
estimated  at  $2.7  million. 

3.  Time/Temperature  Requirements 

Establishments  would  be  required  to 
provide  written  plans  for  complying 
with  the  proposed  time,  temperature, 
and  monitoring  requirements  for 
carcasses  and  raw  meat  products,  or 
with  alternative  procediu^s  which 
would  be  permitted  under  this  proposal. 
The  written  plan  would  include  the 
establishment's  designated  control 
points,  corrective  actions,  and,  when 
applicable,  the  name  of  the  processing 
authority.  Some  establishments  may 
decide  to  hire  a  processing  authority  to 
develop  such  plans,  while  others  may 
prepare  their  own  plan.  If  an 
establishment  chooses  to  follow 
alternative  procedures,  the 
establishment  must  hire  a  processing 
authority  to  develop  the  alternative 
procedures. 

The  refrigeration  requirements  set 
forth  in  this  proposed  rule  may  result  in 
costs  associated  with  purchases  of 
refrigeration  facilities.  Although  all 
establishments  must  have  cooler  rooms 
and  most  have  refrigerated  vehicles  for 
shipping  product,  some  small 
establishments  may  not  have  existing 
refrigeration  facilities  that  would  meet 
the  proposed  refrigeration  requirements. 
The  number  and  size  of  refrigeration 
units  that  may  be  required  would 
depend  on  cooler  room  sizes  and 
slaughter  volumes  of  individual 
establishments. 

Establishments  would  be  required  to 
monitor  the  temperatures  of  carcasses 
and  raw  meat  products  throughout  their 
operations  to  ensure  compliance  with 
their  plan,  and  maintain  ongoing 
monitoring  records  for  the  previous  6 
months.  Costs  for  time/temperature 
requirements  are  estimated  at  $28.8 
million. 


4.  Microbiological  Testing  for 
Salmonella 

Each  establishment  that  slaughters 
livestock  or  poultry  or  produces  raw, 
ground  meat  or  poultry  products  would 
be  required  to  collect  and  test  one 
specimen  of  product  per  day  at  the  end 
of  the  production  process.  The 
specimen  would  be  tested  for  the 
presence  of  Salmonella  (the  target 
organism).  Testing  could  be  conducted 
in  the  establishment's  own  laboratory  or 
in  a  commercial/contract  laboratory. 
Results  of  the  testing  would  be  recorded 
daily.  Costs  for  this  activity  are 
estimated  at  $91.1  milhon. 

As  a  general  matter,  this  approach  to 
process  control  verification  testing 
provides  a  very  efficient  means  of 
determining  whether  a  slaughter 
establishment  is  consistently  achieving 
the  interim  target  for  pathogen 
reduction.  Many  slaughter 
establishments  currently  conduct 
voluntarily,  for  a  variety  of  purposes, 
significantly  more  frequent 
microbiological  testing,  and  for  many 
establishments  the  cost  of  testing  a 
single  sample  per  species  per  day  will 
be  relatively  small  (approximately  $30- 
35  per  sample)  in  relation  to  the  volume 
of  a  day's  production. 

For  some  small  FSIS-inspected 
establishments,  however, 
microbiological  testing  may  be  entirely 
new,  and  the  cost  of  testing  will  be  more 
significant  in  relation  to  the  volume  of 
production.  For  example,  some 
specialty  slaughter  plants  may  slaughter 
only  a  few  head  of  Uvestock  per  day  and 
may  slaughter  multiple  species,  thus 
requiring  multiple  tests,  despite  a  low 
volume  of  production. 

FSIS  has  considered  the  potential 
impact  of  its  proposed  microbiological 
testing  requirement  on  small  businesses. 
FSIS  is  considering  alternatives  to 
minimize  the  burden  on  small 
establishments  while  still  achieving  the 
goal  of  verifying  that  the  establishment's 
process  control  is  achieving  the  interim 
target  for  pathogen  reduction. 

One  alternative  would  be  to  allow 
certain  small  establishments  additional 
time  to  prepare  for  and  begin  testing. 
FSIS  is  proposing  that  testing  begin  90 
days  after  pubhcation  of  the  final  rule. 
By  extending  this  period  for  small 
establishments,  such  estabUshments 
would  have  additional  time  to  prepare 
for  the  testing  and  to  find  an  efficient 
means  of  accomplishing  it.  In  addition, 
as  the  testing  gets  underway  in  most 
establishments  and  the  demand  for 
efficient  testing  increases,  FSIS  expects 
that  the  market  will  respond  by 
producing  increasingly  economical  test 
methods  for  use  by  estabUshment 


personnel  and  increasingly  low-cost 
laboratory  services  for  establishments 
that  choose  to  contract  outside  the 
establishment  for  microbiological 
testing. 

Another  alternative  for  reducing  the 
cost  burden  on  small  establishments 
would  be  to  require  less  than  daily 
testing  to  verify  process  control.  For 
example,  e very-other-day  testing  could 
reduce  costs  by  half.  This  would  extend 
the  time  required  to  detect  that  any 
establishment  is  not  achieving  the  target 
and  to  begin  corrective  measures. 

FSIS  invites  comment  on  whether 
special  consideration  should  be  given  to 
small  establishments  to  reduce  the  cost 
burden  of  testing  and  on  the  alternatives 
outlined  above,  as  well  as  any  other 
possible  alternatives.  FSIS  is 
particularly  interested  in  comment  on 
the  criteria  that  should  govern  eligibility 
for  such  special  consideration.  As 
discussed  above,  for  the  purpose  of 
allowing  small  estabUshments  the 
maximum  3-year  period  to  comply  with 
the  proposed  HACCP  regulation,  FSIS  is 
proposing  to  define  a  "small" 
estabUshment  as  one  with  annual  sales 
of  $2.5  milUon  or  below.  FSIS  invites 
comment  on  whether  this  would  be  the 
right  criterion  for  any  special  relief 
regarding  testing  or  whether  an 
alternative  criterion,  such  as  the  number 
of  head  or  a  different  dollar  volume  of 
sales,  should  be  used. 

Long-Term  Requirement 

Implementation  of  HACCP  Systems 

Establishments  would  be  required  to 
develop  and  implement  HACCP 
systems.  Costs  to  develop,  implement, 
and  monitor  HACCP  plans  for  small 
establishments  are  estimated  to  be 
$157.6  million.  FSIS  has  determined 
that  it  is  reasonable  to  allow  small 
establishments  additional  time  to  meet 
the  proposed  HACCP  requirements. 
Therefore,  small  establishments  would 
have  36  months  from  the  publication 
date  of  the  regulation  to  implement  their 
HACCP  plan(s). 

D.  Papenxork  Requirements 

The  paperwork  requirements  in  the 
current  proposal,  namely  records  and 
plans,  represent  an  alternative  to  the 
current  process  of  inspection.  The 
industry's  documentation  of  its 
processes,  first  in  a  plan  and  thereafter 
in  a  continuous  record  of  process 
performance,  is  a  more  effective  food 
safety  approach  than  the  sporadic  . 
generating  of  information  by  an 
inspector.  It  gives  inspectors  a  much 
broader  picture  of  production  than  they 
can  generate  on  their  own  and  gives 
them  time  to  perform  higher  priority 
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tasks.  At  the  same  time  it  gives  the 
managers  a  better  view  of  their  own 
process  and  more  opportiinity  to  ad)ust 
it  to  prevent  safety  defects. 

To  produce  this  documentation,  all 
industry  managers  must  learn  about  the 
options  and  methods  for  making  their 
processes  safer,  which  they  do  not  have 
to  do  if  the  inspector  appears  to  be  the 
only  one  responsible  for  finding  defects. 
Therefore,  while  the  proposal  contains 
increased  paperwork  burden,  it  is 
balanced  by  a  reduction  in  the  number 
of  face-to-face  contacts  between 
management  and  the  inspector  that  are 
required  to  assure  the  process  is  being 
controlled,  so  that  the  opportunity  for 
better  control  is  accompanied  by  an 
increase  in  productivity  for  both 
inspectors  and  managers. 

In  order  not  to  increase  the  paperwork 
burden  unnecessarily,  the  Agency  has 
not  required  that  plans  be  submitted  for 
prior  approval.  In  addition,  the  Agency 
is  considering  changing  some  existing 
prior  approval  programs,  which  would 
further  reduce  the  paperwork  burden  on 
industry. 

As  part  of  establishments'  sanitation 
requirements,  each  estabUshment  would 
develop  and  maintain  an  SOP  that 
would  be  used  by  inspection  personnel 
in  performing  verification  tasks.  The 
SOP's  would  specify  the  cleaning  and 
sanitizing  procedures  for  all  equipment 
and  facilities  involved  in  the  production 
of  every  product.  As  part  of  the  SOP. 
establishment  employees{s)  would 
record  results  of  daily  sanitation  checks 
on  a  checkUst  at  the  frequencies  stated 
in  the  SOP.  The  checklist  would  include 
both  preoperational  sanitation  checks 
and  operational  sanitation  checks.  This 
checklist  would  be  made  a\'ailable  to 
Program  employees,  upon  request. 

As  part  ofthe  time  and  temperature 
requirements.  estabUshments  would 
develop,  implement,  and  place  on  file  a 
written  plan  to  meet  the  time  and 
temperature  requirements.  The  plan 
would  include  the  estabUshments 
designated  control  points  where 
temperatures  would  be  measured; 
monitoring  procedures:  how 
recordkeeping  acti\aties  would  be 
performed;  standards  for  control  points 
(e.g.,  cooling  rate,  holding  temperature, 
and  shipping  temperature);  corrective 
actions;  and.  when  appUcable,  the  name 
of  the  processing  authority. 

Establishment  employees  would  also 
have  to  maintain  records  that  report  the 
maximum  temperature  of  carcasses  and 
raw  meat  and  poultry  products 
throughout  the  establishment's 
operations  on  a  daily  basis  with  the 
frequency  of  monitoring  based  on  the 
establishment's  size  and  type  of 
operation.  These  records  would  be 
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required  to  be  maintained  on  file  few  6 
months  after  the  temperature 
measurement,  and  the  records  would  be 
made  available  to  Program  employees, 
upon  request.  Additionally,  the 
shipping  estabUshment  would  be 
required  to  record  the  date  and  time  of 
shipment  of  product  on  the  waybill, 
running  sUp,  conductor's  card,  shipper's 
certificate,  or  any  other  such  papers 
accompanying  the  shipment. 

As  part  of  microbiofogical  testing, 
each  estabUshment  would  develop 
written  procedures  outlining  specimen 
collection  and  handling.  An 
estabUshment  may  test  the  specimens  in 
their  own  laboratory  or  in  a  commercial/ 
contract  laboratory.  Either  an  internal  or 
external  QA/QC  program  with  check 
sample  analysis  would  be  required.  QA/ 
QC  records  must  be  available  to  Program 
employees,  upon  request. 

The  laboratory  would  supply  the 
results  on  a  daily  basis  to  the 
estabUshment.  The  estabUshment  would 
be  responsible  for  entering  the  results 
daily  into  a  statistical  process  control 
chart.  The  data  and  chart  would  be 
available  for  review  by  the  Inspector  in 
Charge  upon  request. 

The  establishment  would  notify  the 
Inspector  in  Charge  if  the  results  ofthe 
testing  exceed  the  process  control 
limits.  In  such  instances,  a  complete 
re\'iew  by  the  estabUshment  ofthe 
producUon  process  would  be  required. 
A  written  report  ofthe  evaluation, 
including  the  reason  for  process  failure 
and  proposed  corrective  actions,  would 
be  submitted  to  the  Inspector  in  Charge 
within  14  days  from  the  day  the  process 
exceeded  the  limits.  This  report  would 
be  updated  on  a  weekly  basis  until  the 
process  is  in  control. 

For  the  implementation  of  HACCP, 
the  establishment  would  maintain  on 
file  the  name  and  a  brief  resume  ofthe 
HACCP-trained  individual(s)  who 
participates  in  the  hazard  analysis  and 
subsequent  development  of  the  HACCP 
plans.  EstabUshments  would  develop 
written  HACCP  plans  that  include: 
Identification  of  the  processing  step(s) 
presents  hazard(«:);  identification  and 
description  of  the  CCP  for  each 
identified  hazard;  specification  ofthe 
critical  Umit  which  may  not  be 
exceeded  at  the  CCP,  and.  if 
appropriate,  a  target  Umit;  description  of 
the  monitoring  procedure  or  device  to 
be  used;  descripUon  of  the  corrective 
action  to  be  taken  if  the  limit  is 
exceeded;  description  of  the  records 
which  would  be  generated  and 
maintained  regarding  this  CCP;  and 
description  ofthe  establishment 
verification  activities  and  the  frequency 
at  which  they  are  to  be  conducted. 
Critical  limits  which  are  currently  a  part 


of  FSIS  regulations  or  other 
requirements  must  be  included. 

EstabUshments  would  keep  records 
for  measurements  during  slaughter  and 
processing,  corrective  actions, 
verification  check  results,  and  related 
activities  that  contain  the  identity  of  the 
product,  the  product  code  or  slaughter 
production  lot,  and  the  date  the  record 
was  made.  The  information  would  be 
recorded  at  the  time  that  it  is  observed, 
and  the  record  would  be  signed  by  the 
operator  or  observer. 

The  HACCP  records  would  be 
reviewed  by  an  establishment  employee 
other  than  the  one  who  produced  the 
record,  before  the  product  is  distributed 
in  commerce.  If  a  HACCP-trained 
individual  is  on-site,  that  person  should 
be  this  second  reviewer.  The  reviewer 
would  sign  the  records.  Lastly,  HACCP 
records  generated  by  the  processor 
would  be  retained  on  site  for  at  least  1 
year  and  either  on  site  or  in  a  nearby 
location  for  an  additional  two  years. 
The  paperwork  and  recordkeeping 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et seq).  Send  written 
comments  to:  Office  of  Management  and 
Budget,  Desk  Officer  for  FSIS,  Office  of 
Information  and  Regulatory  .Affairs. 
Room  3208,  New  ExecuUve  Office 
Building,  Washington.  DC  20503,  and  tcj 
the  Clearance  Officer,  Room  404-VV, 
Administration  Building,  Washington, 
DC  20250. 

Imports  and  Exports 

The  proposed  rules  will  affect 
importers  and  exporters  of  meat  and 
poultry  to  the  U.S.  The  inspection 
statutes  require  that  imported  product 
be  produced  under  an  inspection  system 
that  is  equivalent  to  the  U.S.  inspection 
system.  The  equivalence  of  a  country's 
system  must  be  estabUshed  by  the 
United  States  before  product  can  be 
exptorted  to  the  United  States.  The 
notion  of  equivalence  has  been  clarified 
under  the  Worid  Trade  Organization 
(WTO)  Agreement  on  Sanitary  and 
Phylosanitary  measures.  Under  the 
WTO  all  members  have  an  obligation  to 
apply  the  principle  of  equivalence  on 
importing  countries.  Equivalence 
determinations  are  based  on  scientific 
evidence  and  risk  assessment 
methodologies. 

In  light  ofthe  WTO  emphasis  on  the 
use  of  science  to  determine  equixalenrp. 
a  number  of  countries  are  mo\ing 
toward  implementation  of  H,^CCP 
systems. 

HACCP  and  the  related  near  tcnn 
initiatives  proposed  in  this  document 
represent  science-based  regulation. 
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Upon  implementation  of  these 
regulations,  FSIS  will  review  other 
countries'  meat  and  poultry  systems  to 
ensure  that  exporting  countries  have 
adopted  comparable  measures,  which 
would  entitle  them  to  continue 
exporting  product  to  the  United  States. 
As  other  countries  improve  their 
regulations  by  adopting  provisions 
comparable  to  those  proposed  in  this 
document,  it  is  expected  that  U.S. 
exports  will  similarly  be  affected. 

FSIS  is  soliciting  comments  from  all 
interested  parties  on  how  the  proposed 
rule  would  affect  international  trade. 
FSIS  believes  that  these  improved 
scientific  measures  will  facilitate  trade. 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposal  and  the  PRIA.  Written 
comments  should  be  sent  in  triplicate  to 
Diane  Moore,  Docket  Clerk,  Food  Safety 
and  Inspection  Service,  U.S.  Department 
of  Agriculture,  Room  3171-S. 
Washington,  DC  20250.  Any  person 
desiring  an  opportunity  for  an  oral 
presentation  of  views  as  provided  by  the 
Poultry  Products  Inspection  Act  should 
make  such  request  to  the  appropriate 
party  Usted  under  FOR  FURTHER 
INFORMATION  CONTACT  so  that 
arrangements  can  be  made  for  such 
views  to  be  presented.  A  record  will  be 
made  of  all  views  orally  presented.  All 
comments  submitted  in  response  to  this 
proposal  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  office 
from  8:30  a.m.  to  1:00  p.m.  and  2:00 
p.m.  to  4:00  p.m.,  Monday  through 
Friday. 

Copies  of  documents  listed  under 
"References,"  below,  are  available  for 
public  inspection  in  the  FSIS  Docket 
Room.  USDA,  14th  and  Independence 
Avenue,  SW.  Room  3175,  South 
Agricultiu^  Building,  Washington.  DC 
20250. 
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VI.  Proposed  Rules 

List  of  Subjects 

9  CFR  Part  308 

Meat  inspection.  Sanitation. 

9  CFR  Part  310 

Antimicrobial  treatment,  Microbial 
testing,  Reporting  and  Recordkeeping 
requirements. 

9  CFR  Part  316 

Meat  inspection,  Reporting  and 
Recordkeeping  requirements, 
Reinspection.  Processed  products. 
Microbial  testing. 

9  CFR  Part  320 

Meat  inspection.  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  325 

Meat  inspection.  Reporting  and 
recordkeeping  requirements, 
transportation. 

9  CFR  Part  326 

Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  systems.  Meat 
inspection,  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  327 

Imported  products.  Hazard  Analysis 
and  Critical  Cor^trol  Point  (HACCP) 
systems. 

9  CFR  Port  381 

Sanitation.  Antimicrobial  treatment. 
Microbial  testing,  Reinspection. 
Processed  products,  Reporting  and 
recordkeeping,  Hazard  Analysis  and 
Critical  Control  Point  (HACCP)  systems. 
Imports,  Transportation. 

For  the  reasons  set  forth  in  the 
preamble.  9  CFR  chapter  III  is  proposed 
to  be  amended  as  follows: 

PART  308— SANriATION 

1.  The  authority  citation  for  part  308 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.17 
2.55.  I 

2.  Section  308.3  would  be  amended 
by  redesignating  paragraphs  (b)  through 
(i)  as  paragraphs  (c)  through  (j),  and 
adding  a  new  paragraph  (b)  to  read  as 
follows: 


§308.3    Establishments;  sanitary 
conditions;  requirements. 

***** 

(b)  The  establishment  shall  develop 
and  maintain  written  Sanitation 
Standard  Operating  Procedures 
(Sanitation-SOP's)  which  must  be 
available  to  program  employees  for 
verification  and  monitoring.  Sanitation- 
SOP's  shall  at  a  minimum  detail  daily 
sanitation  procedures  to  be  conducted 
before  and  during  operations,  to  prevent 
direct  contamination  or  adulteration  of 
product(s).  Sanitation  SOP's  must  also 
identify  plant  officials  responsible  for 
monitoring  daily  sanitation  activities, 
evaluating  the  effectiveness  of  SOP's, 
and  initiating  corrective  actions  when 
needed. 

(1)  A  "U.S.  Rejected"  tag  will  be 
attached  to  the  applicable  equipment, 
utensil,  room  or  compartment  if  a 
program  employee  determines  that  the 
establishment  has  failed  to  adhere  to  the 
sanitation  SOP's  specifically  required  by 
FSIS  regulations.  No  equipment,  utensil, 
room  or  compartment  so  tagged  shall  be 
used  until  reinspected  and  found 
acceptable  by  a  Program  employee. 

(2)  The  establishment  owner  or 
operator  shall  be  responsible  for  the 
establishment's  adherence  to  the  SOP's. 
as  well  as  for  all  sanitary  requirements 
specified  elsewhere  in  these  regulations. 
Preoperational  procedures  prescribed  in 
the  Sanitation-SOP's  must  be  completed 
before  the  start  of  operations. 

(3)  The  establishment  shall  develop 
and  maintain  a  daily  record  of 
completion  of  all  sanitation  Standard 
Operating  Procedures.  Daily  records, 
including  any  deviations  from 
regulatory  requirements  and  corrective 
actions  taken  shall  be  maintained  by  the 
establishment  for  a  minimum  of  6 
months. 


PART  310— POSTMORTEM 
INSPECTION 

3.  The  authority  citation  for  part  310 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  601-695.  7  CFR  2  17 
2.55. 

4.  Part  310  would  be  amended  by 
adding  §§  310.24  and  310.25  to  read  as 
follows: 

§  310.24    Treating  carcasses  to  reduce 
bacteria. 

(a)  General.  Raw  livestock  carcasses 
shall  be  treated  at  least  once  at  any 
point  during  the  slaughter  and  dressing 
operation,  but  prior  to  entering  the 
cooler  to  reduce  levels  of  bacteria  on 
carcass  surfaces. 

(b)  Treatment  methods.  Official 
estabhshments  may  use  anv  of  the 


following  treatment  methods  to  reduce 
bacteria,  provided  that  equipment  has 
been  approved  under  §  308.5,  and  that 
operation  of  the  method  results  in  full 
comphance  with  the  Act  and  this 
subchapter. 

(1)  Any  chlorine  compound  approved 
by  the  Administrator  and  administered 
to  raw,  uncooled  whole  livestock 
carcasses  or  major  carcass  portions  at  20 
to  50  parts  per  million  (ppm)  in  the 
intake  water  at  the  final  wash.  The 
chlorinated  water  must  contact  all 
carcass  surfaces.  The  Administrator  will 
prepare  a  list  containing  compounds 
approved  for  use  in  official 
establishments.  A  copy  of  the  list  may 
be  obtained  fi-om  the  Compounds  and 
Packaging  Branch,  Produce  Assessment 
Division,  Regulatory  Programs.  Food 
Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture.  Washington 
DC  20250-3700. 

(2)  Hot  water  applied  such  that  the 
temperature  of  the  water  at  the  carcass 

,     surface  is  >165  "F  (>74  "C)  for  >10 
seconds.  The  hot  water  must  contact  all 
carcass  surfaces.  * 

(3)  Any  antimicrobial  compound 
listed  in  the  table  in  §  318.7(c)(4)  and 
permitted  for  use  on  livestock  products 
fliay  be  used  under  the  conditions 
specified  therein.  The  antimicrobial 
compound  must  be  administered  so  that 
it  contacts  all  carcass  surfaces. 

(4)  Any  antimicrobial  compound 
previously  approved  for  use  in  livestock 
or  livestock  products  as  a  food  additive 
or  processing  aid  by  the  Food  and  Drug 
Administration  and  listed  in  title  21  of 
the  Code  of  Federal  Regulations,  parts 
73,  74,  81.  172.  173,  182,  or  184  may  be 
used,  provided  the  owner  or  operator 
has  received  approval  for  such  use  from 
the  Administrator  in  accordance  with 
§  318.7(a)  of  this  subchapter.  Any  such 
antimicrobial  compound  must  be 
administered  so  that  it  contacts  all 
carcass  surfaces. 

(c)  Exemptions  for  exported  product. 
Product  designated  for  export  only  to  a 
country  which  will  not  accept  product 
exposed  to  the  antimicrobial  treatment 
installed  in  the  establishment  will  be 
exempted  by  the  inspection  program 
from  the  requirement  for  antimicrobial 
treatment  if  the  product  is  properlv 
identified,  segregated,  and  labeled 

§310.25    Microbial  testing. 

(a)  General.  (1)  Incidental  sampling. 
In  the  event  of  an  outbreak  of  foodborne 
disease  or  other  evidence  of  a  threat  to 
public  health  attributable  to  a  meat  or 
meat  food  product,  the  Administrator 
will  conduct  a  sampling  and  testing 
program  as  may  be  required.  Carcasses 
at  official  estabhshments  may  be 
included  in  such  a  sampling  and  testing 
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program.  Procedures  and  protocols  will 
vary,  depending  on  the  pathogen  of 
concern  and  other  circumstances. 

(2)  Rountine  sampling,  (i)  All 
establishments  which  have  slaughter 
operations  or  produce  raw,  ground  meat 
or  raw  sausages  are  required  to  collect 
a  minimum  of  one  sample  for  testing 
each  day  from  each  slaughter  class  and/ 
or  species  of  groimd  meat. 
Establishments  shall  test  the  samples  for 
Salmonella  species.  The  results  of  the 
analysis  shall  be  provided  to  FSIS,  as 
well  as  to  the  establishment.  The  results 
of  the  analysis  shall  be  entered  by  the 
establishment  in  a  moving  sum 
verification  chart  or  table  as  provided  in 
paragraph  (d)(2)  of  this  section  for 
review  by  Program  employees. 

(ii)  Establishment  must  evaluate  and 
improve  their  process  controls  when 
their  performance,  as  indicated  by  the 
number  of  positive  samples  over  a 
specified  time,  exceeds  established 
acceptable  limits. 

(iii)  Establishments  which  have 
adopted  a  Hazard  Analysis  and  Critical 
Control  Point  system  documenting  that 
product  being  produced  meets  or 
exceeds  the  estabUshed  targets  for 
pathogen  reduction  may,  upon  approval 
by  the  Administrator,  continue  their 
current  operating  procedure  in  lieu  of 
the  proposed  testing  verification 
program  set  forth  in  paragraph  (a)(2)(i) 
of  this  section. 

(b)  Sample  collection.  (1)  Each 
establishment  shall  prepare  written 
procedures  outlining  specimen 
collection.  Procedures  shall  address 
location(s)  of  sampUng,  how  sampling 
randomness  is  achieved,  and  handling 
of  the  sample  to  ensure  sample  integrity. 


The  written  procedure  shall  be  made 
available  to  Program  employees  for 
veriBcation  that  it  is  being  followed. 

(2)  The  establishment  will  designate 
an  employee  or  agent  to  collect  the 
specimen,  as  follows: 

(i)  Samples  from  raw  carcasses  must 
be  taken  from  chilled  product  in  the 
cooler,  or  if  to  be  used  for  further 
processing  without  cooling,  prior  to 
such  further  processing.  Samples  will  be 
excised  brisket  skin  tissue,  4  inches  (10 
cm)  X  4  inches  (10  cm)  x  V2  inch  (1  cm) 
for  beef  and  belly  skin  tissue,  and  3 
inches  (7  cm)  x  5  inches  (12  cm)  x  V2 
inch  (1  cm)  for  hogs. 

(ii)  Samples  from  raw,  ground  or 
comminuted  meat  products  should  be 
taken  prior  to  packaging.  Samples  will 
be  V2  pound  (0.4  kg). 

(c)  Analysis.  (1)  An  establishment 
may  test  the  specimens  in  its  own 
laboratory  or  in  a  commercial/contract 
laboratory.  However,  the  laboratory 
which  is  selected  must  demonstrate 
experience  in  testing  meat  and  poultry 
for  Salmonella  spp.  Either  an  internal  or 
external  quality  assurance/quality 
control  (QA/QC)  program  with  check 
sample  analysis  is  required.  QA/QC 
records  must  be  available  to  FSIS 
personnel  and  FSIS  reserves  the  right  to 
send  ofHcial  check  samples  to  the 
laboratory  to  verify  laboratory 
capabilities. 

(2)  The  method  used  for  analyzing  a 
sample  for  Salmonella  must  be  one  of 
the  following: 

(i)  The  method  published  by  FSIS  in 
the  current  edition  of  the  Microbiology 
Laboratory  Guidebook.  A  copy  of  this 
method  may  be  obtained  from 
Microbiology  Division,  Science  and 


Technology,  FSIS,  Washington,  DC 
20250. 

(ii)  Any  method  for  Salmonella 
species  recognized  by  the  Association  of 
Official  Analytical  Chemists  or  other 
scientific  body  that  may  be  approved  by 
the  Administrator  for  this  purpose.  The 
analytic  method  used  must  be  accepted 
by  this  third  party  authority  as  being  at 
least  as  sensitive  as  the  method  used  by 
FSIS  for  official  samples. 

(d)  Reports  and  recordkeeping.  (1) 
The  designated  laboratory  or 
establishment  employee  will  record  the 
results  and  supply  them  on  a  daily  basis 
to  the  establishment.  The  establishment 
will  provide  the  results,  at  least  weekly, 
to  Program  employees.  The  results  may 
be  electronically  transmitted. 

(2)  The  establishment  will  be 
responsible  for  entering  the  results  into 
a  moving  sum  verification  chart  or  table. 
The  moving  sum  process  verification 
chart  or  table  will  be  maintained  by  the 
establishment  for  each  type  of 
production  (slaughter  class  and/or 
species  of  ground  product).  This  table  or 
chart  will  consist  of  a  moving  sum  of 
results  {[£.,  a  moving  count  of  positives) 
that  is  updated  with  each  new  result. 
The  moving  sum  procedure  is 
determined  by  width  of  window  (n)  in 
terms  of  number  of  days'  results  to 
include,  and  maximum  acceptable 
number  of  positive  samples  during  that 
time  frame  or  the  Acceptable  Limit. 

(i)  An  example  of  a  moving  sum 
process  control  chart  with  the 
corresponding  decision  about  process 
acceptability  is  given  below.  In  the 
example,  the  window  is  8  days  (n=8), 
and  the  maximum  number  of  positives 
permitted  in  that  window  is  3  (AL=3). 


Day  No. 


1  .. 

2  .. 

3  .. 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 
M 
12 
13 
14 
15 


Test 
result 


Moving 
sum 


Compari- 
son to  AL 


Meets 
Meets 
Meets 
Meets 
Meets 
Meets 
Meets 
Meets 
Meets 

MCOIS 

Meets 

MG61S 

Meets 
Meets 

Moots 


Days  in- 
cluded 


,2 
to3 
to  4 
to5 
to6 
to  7 
to  8 
to9 
to  10 
to  11 
to  12 
to  13 
to  14 
to  15 


Note:  Thus,  the  moving  sum  value  for  day  10  Is  the  sum  of  the  resutts  in  the  8  day  window  ending  that  day;  it  can  be  calculated  sinm»v  by 
counting  the  number  of  1's  in  the  daily  result  column  on  days  3  through  10.  ■=  /  t^j    j 
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(ii)  The  chart  below  specifies  the 
initial  values  of  width  of  windows  (n) 
and  Acceptable  Limit  (AL)  for  each 
product  class 


Commodity 


Steers/Heifers 
Raw  Ground 

Beef  

Cows/Bulls  .... 

Hogs 

Fresh  Pork  Sau- 

sages „... 


Moving  sum  rules 


Target 
(per- 
cent 
posi- 
tive (or 

Sal- 
monel- 
la) 


4 

1 

18 

12 


Win- 
dow 
size  (n) 
in  days 


82 

38 
82 
17 


19 


cepta- 
Me 
limit 
(AL) 


(e)  Corrective  action.  (1) 
Establishments  failing  to  meet 
Acceptable  Limits  will  be  presumed  to 
have  jprocess  control  deficiencies.  In 
such  instances,  a  complete  review  by 
the  establishment  of  the  production 
process  is  requfred.  A  written  report  of 
the  evaluation,  including  the  reason  for 
process  failure  and  proposed  corrective 
actions,  will  be  submitted  to  the 
Inspector  in  Charge  within  14  days  from 
the  day  the  process  exceeded  the  limits. 
This  report  shall  be  updated  on  a 
weekly  basis  until  the  moving  sum 
procedure  indicates  the  process  is  in 
control. 

(2)  During  the  time  the  results  fail  to 
meet  the  Acceptable  Limits,  sampling 
should  be  conducted  at  a  rate  of  two 
specimens  or  more  per  day.  The 
sampling  rate  will  return  to  normal 
when  the  establishment  meets 
Acceptable  Limits  indicating  the 
process  is  in  control. 

PART  318— ENTRY  INTO  OFRCIAL 
ESTABLISHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

5.  The  authority  citation  for  part  318 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  138f;  7  U.S.C  450. 
19U1-1906;  21  U,S.C.  601-695;  7  CFR  2.17 
2.55. 
*  •  *  *  • 

6.  Part  318  would  be  amended  by 
adding  a  new  §  318.25  to  read  as 
follows.  I : 

§318.25    TemparMtirM  and  chilling 
requlrwnents  for  carcasses  and  raw  meat 
products. 

(a)  Definitions: 

Processing  authority.  A  person  or 
organization  having  expert  knowledge 
of  food  processing  procedures,  having 
access  to  £icilities  for  evaluating  the 
safety  of  such  procedures,  and 


designated  by  the  establishment  to 
perform  certain  functions  as  indicated 
in  this  section. 

Raw  meat  product.  Any  meat,  meat 
-    food  product,  or  meat  byproduct  that 
has  not  received  treatment,  such  as 
cooking,  to  make  it  ready  to  eat. 

Ready-to-eat-process.  Any  process, 
such  as  cooking,  applied  to  a  raw  meat 
product  that  effectively  inactivates 
infective  pathogenic  hazards  that  may 
be  in  or  on  the  product. 

Ready-to-eat  product.  Any  food  that  is 
safe  for  human  consumption  without 
additional  treatment. 

(b)  Time  and  temperature 
requirements.  (1)  All  carcasses  and  raw 
meat  products  from  such  carcasses  shall 
be  cooled  to  surface  temperatures  of 
SOT  (lO'C)  or  below  vkrithin  5  hours  and 
40°F  (4.4-C)  or  below  within  24  hours 
from  the  time  the  carcasses  exit  the 
slaughter  floor,  imless  such  product 
immediately  enters  a  ready-to-eat 
process  or  is  part  of  a  hot-boning 
operation,  as  prescribed  in  paragraph 
(b)(2)  of  this  section.  Raw  product 
removed  from  the  carcass  on  the 
slaughter  floor  not  entering  a  ready-to- 
eat  process  or  hot-boning  operation,  e.g., 
livers,  hearts,  and  heads  with  cheek 
meat,  shall  be  placed  in  a  chiller  within 
1  hour  of  removal  from  the  carcass. 

(2)  Establishments  that  separate  raw 
meat  from  the  bone  before  cooling  the 
carcasses  (hot-boning)  shall  cool  such 
raw  meat  until  it  reaches  an  internal 
temperature  of  SOT  (lOi:)  or  below 
within  5  hours  of  initial  separation,  and 
40°F  writhin  24  hours,  except  that  raw 
meat  from  a  hot-boning  operation  may 
enter  a  ready-to-eat  process  at  the 
establishment  within  5  hours  of  initial 
separation. 

(3)  Carcasses  or  raw  meat  products 
received  at  official  establishments  shall 
register  an  internal  temperature  of  40°F 
or  below. 

(4)  Establishments  shall  maintain 
carcasses  or  raw  meat  products  in  their 
possession  or  under  their  control  at  a 
temperature  of  40^  or  below.  Product 
may  not  be  released  into  commerce 
unless  chilled  to  this  temperature. 

(5)  Establishments  may  use  a 
processing  authority  to  develop  time 
and  temperature  limits 
microbiologically  equivalent  to  those 
provided  in  paragraphs  318.25  (b)(1) 
through  (b)(4).  Any  such  time  and 
temperature  alternatives  must  be 
included  in  the  establishment's  written 
plan,  as  provided  in  §  318.25(c)  of  this 
section. 

(c)  Temperature  monitoring  and 
HTitten  plans.  (1)  Estabii^ments  shall 
monitor  the  temperature  of  raw  meat  at 
the  control  points  as  set  forth  in  the 
establishment's  written  plan  required  by 


paragraph  (c)(3)  of  this  section. 
Establishments  shall  make  the 
temperature  monitoring  records 
available  to  the  Program  employees  and 
shall  retain  records  up  to  6  months  after 
the  temperature  measurement  or  until 
such  time  as  may  otherwise  be  specified 
by  the  Administrator. 

(2)  To  demonstrate  compliance  with 
the  time  and  temperature  requirements 
set  forth  in  this  section,  establishments 
shall  use  temperature  measuring  devices 
readable  and  accurate  to  2''F  (0.9°C). 

(3)  Establishments  shall  develop, 
implement,  and  place  on  file  a  written 
plan  for  complyiiig  with  the  time  and 
temperature  requirements  set  forth  in 
this  section.  Establishments  shall  make 
their  plans  and  records,  created  under 
the  plans,  available  to  Program 
employees  upon  request.  Each  plan 
shall  identify  the  establishment's 
control  points,  i.e.,  points  designated  in 
the  production  process  after  the  chilling 
procedure  where  temperatures  are 
measured;  monitoring  procedures, 
including  frequency  within  a  day's 
operation;  records;  standards  for  the 
control  points,  including  cooling  rate 
and  holding  temperature;  corrective 
actions,  including  a  system  for 
separating  and  identifying 
noncomplying  products;  and.  when 
applicable,  the  name  of  the  processing 
authority 

PART  32&-RECORDS, 
REGISTRATION,  AND  REPORTS 

7.  The  authority  citation  for  part  320 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2  17 

2.55 

8.  Section  320.1  would  be  amended 
by  adding  new  paragraphs  (b)  (11).  (12), 
(13)  and  (14)  to  read  as  follows: 

§  320.1    Records  required  to  be  kept. 

*         •         •         »        • 

(bj*   *   • 

(11)  Standard  operating  procedures 
(SOP's)  for  sanitation,  and  daily  records, 
as  prescribed  in  §  308.3  of  this 
subchapter. 

(12)  Temperature  control  plans  and 
records,  as  required  by  §  318.25  of  this 
subchapter. 

(13)  A  written  protocol  for  sampling 
raw  product  for  pathogen  testing,  as 
required  by  §  318.25  of  this  subchapter. 

(14)  HACCP  plans  and  records,  as 
required  by  part  326  of  this  subchapter. 

9.  Section  320.3  would  be  amended 
by  adding  new  paragraphs  (c),  (d)  and 
(e)  to  read  as  follows: 

§  320.3    Record  retention  period. 
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(c)  The  Sanitation  Standard  Operation 
Procedures  for  Sanitation  shall  be 
retained  as  required  in  §  308.3. 

(d)  Temperature  monitoring  plan  and 
records  shall  be  retained  as  required  in 
§  318.25(e)(1). 

(e)  Record  of  HACCP  plans  and 
systems,  shall  be  retained  as  required  in 
§  326.6(d). 

10.  Section  320.6  would  be  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

§320.6    Information  and  reports  required 
from  official  establishnMnt  operators. 

(a)  The  operator  of  each  official 
establishment  shall  furnish  to  Program 
employees  accurate  information  as  to  all 
matters  needed  by  them  for  making  their 
daily  reports  of  the  amount  of  products 
prepared  or  handled  in  the  departments 
of  the  establishment  to  which  they  are 
assigned  and  such  reports  concerning 
sanitation,  antimicrobial  treatments, 
mandatory  microbiological  testing,  and 
other  aspects  of  the  operations  of  the 
establishment  and  the  conduct  of 
inspection  thereat,  as  may  be  required 
by  the  Administrator  in  special  cases. 


PART  325— TRANSPORTATION 

11.  The  authority  citation  for  part  325 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  450,  1901-1906;  21 
U.S.C.  601-695;  7  CFR  2.17,  2.55. 

12.  Section  325.9  would  be  added  to 
read  as  follows: 

§  325.9    Shipment  of  carcasses  and  raw 
meat  products. 

(a)  Carcasses  and  raw  meat  products, 
as  defined  in  §318.25  of  this 
subchapter,  shall  have  an  internal 
temperature  of  40°?  or  below  when 
loaded  on  vehicles  for  shipping.  Such 
products  that  are  shipped  from  an 
official  establishment  to  another  official 
establishment  shall  arrive  at  the 
receiving  establishment  at  an  internal 
temperature  of  40"F  or  below. 

(b)  The  date  and  time  of  shipment  of 
carcasses  and  raw  meat  products  from 
an  official  establishment  to  another 
official  establishment  shall  be  recorded 
on  the  waybill,  running  slip, 
conductor's  card,  shipper's  certificate, 
or  any  other  such  papers  accompanying 
a  shipment. 

13.  A  new  part  326  would  be  added 
to  read  as  follows: 

PART  326— HAZARD  ANALYSIS  AND 
CRITICAL  CONTROL  POINT  (HACCP) 
SYSTEM 

Sec. 

326.1  Definitions. 

326.2  Development  of  HACCP  plan. 


326.3  HACCP  principles. 

326.4  Implementation  of  the  HACCP  plan. 

326.5  Operation  of  HACCP  system. 

326.6  Record  review  and  maintenance. 

326.7  Enforcement. 

Authority:  21  U.S.C.  601-695;  7  CFR  2.17, 
2.55. 

§326.1     Definitions. 

For  purposes  of  this  part,  the 
following  definitions  shall  apply: 

Corrective  action.  Procedures  to  be 
followed  when  a  deviation  occurs. 

Criterion.  A  requirement  on  which  a 
judgment  or  decision  can  be  based. 

Critical  control  point  (CCP).  A  point, 
step,  or  procedure  at  which  control  can 
be  applied  and  a  food  safety  hazard  can 
be  prevented,  eliminated,  or  reduced  to 
acceptable  levels. 

Critical  control  point  (CCP)  failure. 
Inadequate  control  at  a  CCP  resulting  in 
an  imacceptable  risk  of  a  hazard. 

Critical  limit.  A  criterion  that  must  be 
met  for  each  preventive  measure 
associated  with  a  CCP. 

Deviation.  Failure  to  meet  a  critical 
limit. 

HACCP.  A  hazard  analysis  and 
critical  control  point  (HACCP)  system 
that  identifies  specific  hazards  and 
preventive  measures  for  their  control  to 
ensure  the  safety  of  food. 

HACCP  plan.  The  written  document 
which  is  based  upon  the  principles  of 
HACCP  and  which  delineates  the 
procediu-es  to  be  followed  to  assure  the 
control  of  a  specific  process  or 
procedure. 

HACCP  system.  The  result  of  the 
implementation  of  the  HACCP  plan. 

HACCP-trained  individual.  A  person 
who  has  successfully  completed  a 
recognized  HACCP  course  in  the 
application  of  HACCP  principles  to 
meat  processing  operations,  and  who  is 
employed  by  the  establishment.  A 
HACCP-trained  individual  must  have 
sufficient  experience  and  training  in  the 
technical  aspects  of  food  processing  and 
the  principles  of  HACCP  to  determine 
whether  a  specific  HACCP  plan  is 
appropriate  to  the  process  in  question. 

Hazard.  A  biological,  chemical,  or 
physical  property  that  may  cause  a  food 
to  be  unsafe  for  consumption. 

Hazard  analysis.  The  identification  of 
any  biological,  chemical,  or  physical 
properties  in  raw  materials  and 
processing  steps  and  an  assessment  of 
their  likely  occurrence  and  seriousness 
to  cause  the  food  to  be  unsafe  for 
consumption. 

Monitor.  To  conduct  a  planned 
sequence  of  observations  or 
measurements  to  assess  whether  a  CCP 
is  under  control  and  to  produce  an 
accurate  record  for  future  use  in 
verification. 


Preventive  measures.  Physical, 
chemical,  or  other  factors  that  can  be 
used  to  control  an  identified  health 
hazard, 

Process.  A  procedure  consisting  of 
any  number  of  separate,  distinct,  and 
ordered  operations  that  are  directly 
under  the  control  of  the  establishment 
employed  in  the  manufacture  of  a 
specific  product,  or  a  group  of  two  or 
more  products  wherein  all  CCPs  are 
identical,  except  that  optional 
operations  or  CCPs,  such  as  packaging, 
may  be  applied  to  one  or  more  of  those 
products  within  the  group. 

Product.  Any  carcass,  meat,  meat 
byproduct,  or  meat  food  product 
capable  of  use  as  human  food. 

Recognized  HACCP  course.  A  HACCP 
course  available  to  meat  and  poultry 
industry  employees  which  satisfies  the 
following:  consists  of  at  least  3  days,  1 
day  devoted  to  understanding  the  seven 
principles  of  HACCP,  1  day  devoted  to 
applying  these  concepts  to  this  and 
other  regulatory  requirements  of  FSIS,    . 
and  1  day  devoted  to  beginning 
development  of  a  HACCP  plan  for  a 
specific  process. 

Responsible  establishment  official. 
The  management  official  located  on-site 
at  the  establishment  who  is  responsible 
for  the  establishment's  compliance  with 
this  part. 

Validation.  An  analysis  of  verification 
procediu^s.  HACCP  plan  components, 
and  an  evaluation  of  records  associated 
with  the  HACCP  system  to  determine  its 
efficacy  for  the  production  of  safe  and 
wholesome  product  for  which  the 
process  was  designed. 

Verification.  The  use  of  methods, 
procedures,  or  tests  in  addition  to  those 
used  in  monitoring  to  determine  if  the 
HACCP  system  is  in  compliance  with 
the  HACCP  plan  and/or  whether  the 
HACCP  plan  needs  modification  and 
revalidation. 

§  326.2    Development  of  HACCP  plan. 

(a)  Every  official  establishment  shall 
develop,  implement,  and  operate  a 
HACCP  plan,  as  set  forth  in  paragraph 
(d)  of  this  section,  for  each  process 
listed  below  conducted  by  the 
establishment. 

Categories  of  Processes  for  HACCP- 

01  Raw-Ground 

02  Raw  Other  Inclusive 

03  Thermally  Processed/Commercial  Sterile 

04  All  Other  Shelf  Stable,  Not  Heat  Treated 

05  Fully  Cooked— Not  Shelf  Stable 

06  All  Other  Shelf  Stable,  Heat  Treated 

07  All  Non-Shelf  Stable.  Heat  Treated,  Not 
Fully  Cooked 

08  Non-Shel  f  Stable,  w/Secondar>' 
Inhibitors 

09  Slaughter,  All  Meat  Species 

(b)  At  a  minimum,  the  HACCP  plan(s, 
shall  be  developed  with  the  assistance 
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of  a  HACCP-lrained  individual 
employed  by  the  establishment,  whose 
nan»  and  resume  is  on  file  at  the 
establishment,  and  who  is 
knowledgeable  of  each  process 
conducted  by  the  establishment.  The 
person(s)  developing  the  plan  shall  be 
knowledgeable  of  HACCP  and  the 
associated  recordkeeping  procedures, 
and  shall  be  capable  of:  identifying  the 
hazards  of  the  establishment's  process 
and  understanding  the  source  of  such 
hazards:  establishing  relevant  CCP's 
throughout  the  process;  and  developing 
appropriate  critical  limits,  monitoring 
procedures,  corrective  action 
procedures,  verification  procedures  and 
their  frequency,  and  operating 
procedures  to  implement  the  HACCP 
plan. 

(c)  Prior  to  the  initiation  of  the  Hazard 
Analysis  phase  for  HACCP  plan 
development,  each  establishment  shall 
have  on  file  a  copy  of  its  procedures  for 
maintaining  adherence  to  recommended 
Standard  Operating  Procedures  for 
sanitation  as  set  forth  in  §  308.3 

(d)  The  development  of  the  HACCP 
plan  shall  consist  of  two  stages:  a 
Hazard  Analysis,  as  provided  under 
Principle  1  in  §  326.3(a);  and  the 
development  of  the  remainder  of  the 
HACCP  plan  for  each  specific  process, 
as  defined  in  §  326.2(a).  including 
activities  designed  to  ensure  that  the 
HACCP  plan  as  developed  is  valid. 
These  steps  shall  be  completed  over  a 
period  not  to  exceed  6  months  prior  to 
the  phase-in  date  of  the  process  category 
as  prescribed  in  §  326.7,  or  upon 
application  for  the  grant  of  inspection, 
or  when  a  new  process  is  intended  for 
implementation. 

(1)  The  HACCP  plan  should  be  in  a 
format  that  is  amilar  to  the  National 
Advisory  Committee  on  Microbiological 
Criteria  for  Foods  and  FSIS  generic 
models  to  ensure  that  both  the 
establishment  and  program  employees 
can  readily  identify  the  requirements  in 
§§  326.2(c)  and  326.3. 

(2)  Each  HACCP  principle,  as 
prescribed  in  §  326.3,  must  be  included 
in  the  HACCP  plan. 

§326.3    HACCP  principles. 

The  following  principles  and  their 
associated  components  shall  be 
included  in  eadi  HACCP  plan: 

(a)  Principle  No.  1.  A  hazard  analysis 
shall  be  conducted  to  identify  biological 
(including  microbiological),  chemical, 
and/or  physical  properties  of  raw 
materials  and  processing  steps  that  may 
cause  a  product  or  products  to  be  unsafe 
for  consumption.  A  list  of  steps  in  the 
process  where  potentially  significant 
hazards  may  occur  and  the  preventive 
measures  to  be  taken  shall  be  prepared 


Hazard  analysis  sbould  take  into 
consideration  factors  such  as: 
ingredients;  physical  characteristics  and 
composition;  processing  procedures, 
microbial  content  of  the  product  or 
products;  facility  and  equipment  design; 
packaging;  sanitation;  conditions  of 
storage  between  packaging  and  the  end 
user;  intended  use;  and  intended 
consumer.  All  identified  hazards 
associated  vdth  each  step  in  the  process 
must  be  listed  and  its  significant  risk 
and  severity  evaluated.  The  preventive 
measures  to  control  the  idenUfied 
hazards  must  be  listed.  The  steps  in 
application  of  this  principle  shall,  at  a 
minimum,  include: 

(1)  A  flow  chart  describing  the  steps 
of  each  process  and  product  flow  in  the 
establishment;  and 

(2)  Identification  of  the  intended  use 
and  consumers  of  the  product  based 
upon  normal  use  by  the  general  public 
or  a  particular  segment  of  the 
population. 

(d)  Principle  No.  2.  Identify  the  CCP's 
in  the  process  using  a  decision  tree  and 
the  information  derived  from  §  326.3(a). 
CCPs  shall  be  identified  for  purposes  of 
product  safety  only.  They  must  include 
physical,  chemical,  and  biological 
(including  microbiological  and  residue) 
hazards;  must  encompass  the  health  and 
safety  process  control  points  required  by 
FSIS  regulations,  or  their  equivalents; 
and  must  be  specified  for  each 
identified  hazard. 

(c)  Principle  No.  3.  Estabhsh  specific 
critical  limits  for  preventive  measures 
associated  with  each  identified  CCP. 
Critical  limits  which  are  a  part  of  other 
portions  of  relevant  regulations  must  be 
included. 

(1)  All  critical  limits  shall  meet  or 
exceed  any  requirement  set  forth  in  this 
subchapter  pertaining  to  a  specific 
process  and  which  are  currently  a  part 
of  FSIS  regulations  or  other  FSIS 
reauireraents. 

(2)  The  rtesponsible  establishment 
official  shall  ensure  that  the  critical 
limits  are  sufficient  to  control  the 
identified  hazards  through  a  validation 
process  consisting  of  verification  and 
monitoring  activities. 

(d)  Principle  No.  4.  Establish  CCP 
monitoring  requirements.  Establish 
specific  procedures  for  using  the  results 
of  CCP  monitoring  to  adjust  and 
maintain  process  control. 

(1)  The  responsibie  establishment 
official  shall  ensure  that  establishment 
employees  are  assigned  to  monitor  each 
CCP  efiectively,  as  determined  by 
Hazard  Analysis. 

(2)  When  monitoriog  is  not  possible 
on  a  continuous  basis,  the  monitoring 
interval  established  shall  reliably 
indicate  that  the  hazard  can  be 


controlled  as  demonstrated  by  process 
validation  performed  during  the  Hazard 
Analysis  and  plan  development. 

(3)  All  records  and  documents 
associated  with  CCP  monitoring  shall  be 
dated  and  signed  or  initialed  by  the 
person(s)  conducting  the  monitoring. 

(e)  Principal  No.  5.  Establish 
corrective  action(s)  to  be  taken  when 
monitoring  indicates  that  there  is  a 
deviation  from  an  established  critical 
limit. 

(1 )  The  corrective  actions  shall 
describe  the  step(s)  taken  to  identify  and 
correct  the  cause  of  noncompliance  to 
assure  that  the  CCP  is  under  control, 
ensure  that  no  safety  hazards  exist  after 
these  actions,  and  define  measures  to 
prevent  recurrence. 

(2)  Corrective  actions  shall  include  a 
determination  of  the  effect  of  the 
deviation(s)  on  product  safety;  how 
noncompliant  product  will  be  handled, 
including  segregation  and  holding 
procedures;  a  definition  of  lot  size; 
whether  the  deviation  indicates  a 
modification  or  revision  of  the  HACCP 
plan  is  required,  and  time  frames  for 
modification  or  revision  of  the  HACCP 
plan. 

(f)  Principal  No.  6.  Establish  effective 
recordkeeping  and  systematic  review 
procedures  that  dociunent  the  HACCP 
system.  The  required  records  are 
specified  in  §  326.6. 

(g)  Principal  No.  7.  Establish 
procedures  for  verification  bv  a  HACCP- 
trained  individual  that  the  HACCP 
system  is  functioning  effectively  to 
ensure  product  safety  and  process 
control.  This  is  the  plan  validation 
process  and  therefore  includes  methods, 
procedures,  or  tests  in  addition  to  those 
used  for  monitoring.  Such  validation 
shall  ensure; 

(1 )  The  adequacy  of  the  critical  limits 
at  each  CCP; 

(2)  The  continuing  effectiveness  of  the 
establishment's  HACCP  plan  and 
system,  including  taking  into  bLcount 
changes  in  product  volumes, 
procedures,  personnel,  and  product  usr; 

(3)  The  accuracy  of  the  HACCP  plan 
through  the  completion  of  all  seven 
principles  and  their  associated  actions 
including  revalidation  whenever 
significant  product,  process,  deviations, 
or  packaging  changes  require 
modificati«n  of  the  plan;  and 

(4)  The  evaluation  of  product  safety  in 
situations  where  the  establishment 
identifies  deviations  from  critical  limits, 
all  steps  taken  in  response  to  a 
deviation,  and  the  adequacy  of  the 
corrective  response. 
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1326.4    Implementation  of  the  HACCP 
plan. 

(a)  Upon  completion  of  the  Hazard 
Analysis  and  development  of  the 
HACCP  plan,  a  responsible 
establishment  official  shall  review  and 
approve  the  written  plan  by  signing  it. 

{bj  Upon  completion  of  tne  Hazard 
Analysis  and  development  of  the 
HACCP  plan,  the  establishment  shall 
conduct  activities  designed  to  determine 
that  the  HACCP  plan  is  functioning  as 
intended,  ensuring  the  adequacy  of  the 
CCP's,  critical  limits,  monitoring  and 
recordkeeping  procedures,  and 
corrective  actions.  During  this  initial 
HACCP  plan  validation  period,  the 
establishment  shall  conduct  repeated 
verifications  and  meet  frequently  with 
Program  employees  to  assure  the 
HACCP  system  is  functioning  as 
intended,  which  shall  include  a  review 
of  the  records  generated  by  the  HACCP 
system. 

(c)  When  an  ingredient  change, 
product  reformulation,  manufacturing 
process  or  procedure  modification, 
equipment  change,  or  any  other  such 
change  requires  modifications  to  the 
establishment's  HACCP  plan,  the 
responsible  establishment  official,  in 
consultation  with  a  HACCP-trained 
individual  employed  by  the 
establishment,  shall  ensure  that  the 
HACCP  plan  is  modified  to  reflect  such 
changes.  The  development  of  the 
modified  HACCP  plan  shall  be 
conducted  in  accordance  with  §§  326.2 
and  326.3. 

§  326.5    Operation  of  HACCP  system. 

(a)  The  establishments  HACCP 
system,  as  set  forth  in  the 
establishment's  HACCP  plan,  shall  be 
operated  with  the  advice  and  guidance 
of  a  HACCP-trained  individual,  as 
defined  in  §326.1. 

(b)  The  responsible  establishment 
official  shall  be  held  responsible  for  the 
operation  of  the  HACCP  system  to 
ensure  compliance  with  the  Act  and 
regulations  thereunder.  In  all  respects, 
however,  the  Administrator  shall 
continue  to  provide  the  Federal 
inspection  necessary  to  carry  out  the 
provisions  of  the  Act. 

§  326.6    Record  review  and  maintenance. 

(a)  Each  entry  on  a  record  maintained 
under  the  HACCP  plan  shall  be  made  at 
the  time  the  specific  event  occurs  and 
include  the  time  recorded,  and  the 
record  shall  be  signed  or  initialed  by  the 
establishment  employee  making  the 
entry.  Prior  to  shipping  product 
produced  under  each  process,  the 
establishment  shall  review,  on  a 
defined,  systematic  basis,  all  processing 
and  producUon  records  associated  with 


the  HACCP  plan  to  ensure 
completeness,  to  determine  whether  all 
critical  limits  were  met  and,  if 
appropriate,  corrective  action(s)  were 
taken,  including  proper  disposition  of 
product.  This  review  shall  be 
conducted,  dated,  and  signed  by  an 
individual  who  did  not  produce  the 
record(s),  preferably  by  the  HACCP- 
trained  individual,  or  the  responsible 
establishment  official. 

(b)  The  following  records  supporting 
the  establishment's  HACCP  plan  shall 
be  maintained: 

(1)  The  written  HACCP  plan 
including  all  portions  of  the  Hazard 
Analysis  as  prescribed  in  this  part; 

(2)  Records  associated  with  the 
monitoring  of  CCP's,  which  include  the 
recording  of  actual  times,  temperatures, 
or  other  quantifiable  values,  as 
prescribed  in  the  establishment's 
HACCP  plan;  corrective  actions, 
including  all  actions  taken  in  response 
to  a  deviation;  verification  procedures 
and  results;  product  code{s),  identity,  or 
slaughter  production  lot;  and  date  the 
record  was  made;  and 

(3)  Records  associated  with 
supporting  documentation  for  the 
Hazard  Analysis,  development  of  the 
selected  CCP's,  critical  limits,  frequency 
of  monitoring  and  verification 
procedures,  and  corrective  actions 
taken. 

(c)  All  such  records  shall  be  made 
available  to  any  Program  employee 
upon  request.  A  deviation  fi-om  a  critical 
limit  shall  be  brought  to  the  attention  of 
the  appropriate  Program  employee 
promptly. 

(d)  All  records  shall  be  retained  at  the 
establishment  at  all  times,  except  that 
records  for  monitoring  CCP's,  corrective 
actions,  and  verification  procedures 
shall  be  retained  at  the  establishment  for 
no  less  than  1  year,  and  for  an 
additional  2  years  at  the  establishment 
or  other  location  from  which  the  records 
can  be  made  available  to  Program 
employees. 

§326.7    Enforcement.  . 

(a)  Implementation.  (1)  The  following 
establishments  shall  meet  the 
requirements  of  this  part  by  the  date 
prescribed: 

(i)  Estabishments  that  conduct  the 
following  categories  of  processes  shall 
comply  by  (insert  date  12  months  after 
publication  of  final  rule]:  Raw,  Ground 
(including  mechanically  separated 
(species));  Thermally  Processed/ 
Commercially  Sterile;  and  All  Other. 
Shelf  Stable.  Heat  Treated. 

(ii)  Establishments  that  conduct  the 
following  categories  of  processes  shall 
comply  by  (insert  date  18  months  after 
publication  of  final  rule):  Non-Shelf 


Stable,  Heat  Treated,  Not  Fully  Cooked; 
and  Shelf  Stable,  Not  Heat  Treated. 

(iii)  Establishments  that  conduct  the 
following  categories  of  processes  shall 
comply  by  (insert  date  24  months  after 
publication  of  final  rule):  Fully  Cooked. 
Non-Shelf  Stable;  and  Non-Shelf  Stable, 
with  Secondary  Inhibitors. 

(iv)  Establishments  that  conduct  the 
following  categories  of  processes  shall 
meet  the  requirements  of  this  part  bv 
[insert  date  30  months  after  publication 
of  final  rule):  Raw,  other;  and  Slaughter, 
all  livestock. 

(v)  Small  entities  that  generate  less 
than  $2.5  million  dollars  of  product  per 
year  shall  comply  by  (insert  date  36 
months  after  publication  of  final  rule). 

(2)  Any  establishment  that  obtains 
Federal  inspection  on  or  after  the 
effective  date(s)  for  the  process 
category(ies)  to  be  conducted  shall 
conduct  a  Hazard  Analysis,  and  shall 
develop  and  validate  its  HACCP  plan(s). 
as  set  forth  in  §  326.2(d)  of  this  part, 
concurrent  with  the  grant  of  inspection. 
Process  analysis,  as  set  forth  in 

§  326.4(c),  shall  commence  after 
obtaining  Federal  inspection  to  assure 
compliance  with  the  critical  limits  of 
the  HACCP  plan  and  Uiat  the  HACCP 
system  is  functioning  as  intended. 

(3)  Any  establishment  that  institutes  a 
new  process  requiring  development  of  a 
HACCP  plan  on  or  after  the  applicable 
effective  date(s)  of  this  regulation  shall 
conduct  all  activities  required  for 
hazard  analysis,  development,  and 
validation  of  its  HACCP  plan(s)  for  the 
process  category(ies)  as  set  forth  in 

§  326.2(d)  of  this  part,  before 
commencing  production  and  shall 
conduct  process  analyses,  as  set  forth  in 
§  326.4(b),  to  assure  compfiance  with 
the  critical  limits  of  the  HACCP  plan 
and  that  the  HACCP  system  is 
functioning  as  intended. 

(4)  Commencing  with  the  applicable 
effective  date(s),  the  Program  shall 
refuse  new  inspection  services 
requested  for,  or,  using  the  procedures 
in  §  335.33,  suspend  inspection  services 
fi-om  establishments  or  specific 
processes  within  establishments  not 
having  HACCP  plans. 

(b)  Verification.  The  Program  shall 
verify  that  HACCP  plan(s)  are  effective 
and  validated,  and  otherwise  in 
compliance  with  this  regulation.  Such 
verification  and  process  validation  mav 
include: 

(1)  Reviewing  the  HACCP  plan. 

(2)  Reviewing  the  CCP  records, 

(3)  Reviewing  and  determining  the 
adequacy  of  corrective  actions  taken 
when  a  deviation  occurs. 

(4)  Conducting  verification  activities 
to  determine  whether  CCP's  are  under 
control. 
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(5)  Revievdng  the  critical  limits, 

(6)  Reviewing  other  records  pertaining 
to  the  HACCP  plan  or  system, 

(7)  Random  sample  collection  and 
analysis  to  determine  the  safety  of  the 
product,  and/ or 

(8)  On-site  observations  and  records 
review  for  revalidaUon  of  HACCP  plans. 

(c)  Suspension,  correction  of  invalid 
plans.  (1)  If  the  Program  finds  a  HACCP 
plan  to  be  invalid,  inspection  service  for 
the  process  covered  by  the  HACCP  plan 
will  be  suspended  using  the  procedures 
in  §  335.33.  The  processing  facilities 
identified  shall  not  be  used  for 
production  of  meat  or  meat  food 
product  pending  completion  of  the 
specified  corrective  action(s),  as 
prescribed  (c)(3)  of  this  section  and 
written  acknowledgement  thereof  by  the 
designated  Program  official.  Products 
produced  by  the  process  prior  to  the 
suspension  suspected  of  being 
adulterated  shall  be  retained  at  the 
establishment  pending  disposition  by 
the  Program,  and  if  such  product  has 
been  shipped,  it  shall  be  subject  to 
voluntary  recall  as  necessary  to  protect 
public  health. 

(2)  A  HACCP  plan  may  be  found 
invalid  if: 

(i)  The  HACCP  plan  does  not  meet  the 
reauirements  of  this  part. 

(ii)  HACCP  records  are  not  being 
maintained  as  required  to  validate  the 
plan  or  verify  process  control  under  the 
plan,  or 

(iii)  A  processing  failure  results  in 
production  of  adulterated  product. 

(3)  Invahd  HACCP  plans  must  be 
corrected  by: 

(i)  Submission  to  the  designated 
Program  official  of  a  written,  detailed 
verification  by  a  HACCP-trained 
individual  that  a  modified  HACCP  plan 
has  been  developed  in  consultation  with 
that  individual  and  that,  as  modified, 
the  plan  corrects  the  deficiencies  found, 
and 

(ii)  In  the  case  of  a  processing 
deficiency  resulting  in  production  of 
adulterated  product,  submission  to  the 
designated  Program  official  of  and 
adherence  to  a  written  plan  for  finished 
product  produced  under  the  modified 
HACCP  plan  to  be  tested  by  an  external 
laboratory  for  chemical  or  microbial 
characteristics,  at  the  establishment's 
expense,  as  appropriate  to  demonstrate 
that  the  process  under  the  modified 
HACCP  plan  corrects  the  identified 
problem. 

(4)  If  the  estabhshment  fails  to  adhere 
to  the  modified  HACCP  plan  and,  if 
appUcable,  the  testing  plan,  resulting  in 
a  subsequent  suspension  of  the  same 
process  for  the  same  or  a  related 
deficiency,  the  designated  Program 
official  will,  upon  receipt  and  before 


acknowledgement  of  any  subsequent 
modified  plan(s)  under  paragraph  (c)(3) 
of  this  section,  also  review  the 
establishment's  performance  under  the 
inspection  regulations  generally  and 
make  a  vwitten  recommendation  to  the 
Administrator  whether  any  additional 
inspection  or  enforcement  measures 
may  be  required. 

PART  327— IMPORTED  PRODUCTS 

14.  The  authority  citation  for  Part  327 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  601-695,  7  CFR  2  17 
2.55. 

15.  Section  327.2  would  be  amended 
by  redesignating  paragraph  (a)(2)(ii)(/7) 
as  (a)(2)(ii)(/)  and  by  adding  a  new 
paragraph  a(2)(ii)(/j)  to  read  as  follows: 

§  327.2    Eligibility  of  foreign  countries  for 
importation  of  products  into  the  United 
States. 

*  *        *        *  '       * 
(a)  *  *  * 
(2)*   *   * 
(ii)*   *   * 
(A)  Development  and  maintenance  of 

a  Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  system  pursuant  to  part 
326  of  this  subchapter  in  each  certified 
establishment; 

*  *        •        «        « 

16.  Subpart  E  of  part  335  would  be 
redesignated  as  subpart  F.  and  a  new 
subpart  E  would  be  added  to  read  as 
follows: 

Subpart  E— Rules  Applicable  to  the 
Suspension  of  Inspection  for  Failure 
To  Have  a  Validated  HACCP  Plan 

Authority:  21  U.S.C.  601-695;  7  CFR  2  17 
2.55. 

§  335.33    Refusal  or  suspension  of 
inspection  service  for  failure  to  comply  with 
HACCP  requirements. 

(a)  In  any  situation  in  which  the 
Administrator  determines  that  an 
establishment  which  is  applying  for 
inspection  or  receiving  inspection  under 
Title  I  of  the  Federal  Meat  Inspection 
Act  does  not  have  a  valid  HACCP  plan 
as  required  by  §  326.7,  he  shall  refuse  to 
allow  said  meat  or  meat  food  products 
to  be  labeled,  marked,  stamped,  or 
tagged  as  "inspected  and  passed."  The 
Administrator  shall  notify  the  applicant 
or  operator  of  the  estabhshment,  orally 
or  in  writing,  as  promptly  as 
circumstances  permit,  of  such  refusal  to 
inspect  and  pass  the  meat  or  meat  food 
products  and  the  reasons  therefor,  and 
the  action  which  the  AdmirJistrator 
deems  necessary  to  have  a  vklid  HACCP 
plan,  hi  the  event  of  oral  notification, 
written  confirmation  shall  bje  given,  as 
promptly  as  circum^stances  permit,  to 


the  applicant  or  operator  of  the 
establishment  in  the  manner  prescribed 
in  §  1.147(b)  of  the  Uniform  Rules  of 
Practice  (7  CFR  1.147(b)). 

(b)  If  any  applicant  or  operator  of  an 
establishment  so  notified  fails  to  take 
the  necessary  action  to  have  a  valid 
HACCP  plan  within  the  period  specified 
in  the  notice,  the  Administrator  may 
issue  a  complaint  in  accordance  with 
the  Uniform  Rules  of  Practice.  Effective 
upon  service  of  the  complaint, 
inspection  service  shall  be  refused  or 
withdrawn  from  such  establishment 
pending  final  determination  in  the 
proceeding. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

17.  The  authority  citation  for  Part  381 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  138F;  7  U.S.C.  4.50  21 
US  C.  45H70;  7  CFR  2  17.  2.55. 


Subpart  H— Sanitation 

18.  Section  381.45  would  be  revised 
to  read  as  follows: 

§381.45  Minimum  standards  for 
sanitation,  facilities  and  operating 
procedures  in  official  establistiments. 

The  provisions  of  §§  381.45  through 
381.61.  inclusive,  shall  apply  with 
respect  to  all  official  estabUshments. 

(a)  The  establishment  shall  develop 
and  maintain  written  Sanitation 
Standard  Operating  Procedures 
(Sanitation  SOP's)  which  must  be 
available  to  program  employees  for 
verification  and  monitoring.  Sanitation 
SOP's  shall,  at  a  minimum,  detail  daily 
sanitation  procedures  to  be  conducted, 
before  and  during  operations,  to  prevent 
direct  contamination  or  adulteration  of 
product(s).  Sanitation  SOP's  must  also 
identify  plant  officials  responsible  for 
monitoring  daily  sanitation  activities, 
evaluating  the  effectiveness  of  SOP's, 
and  initiating  corrective  actions  when 
needed. 

(1)  A  "US  Rejected"  tag  will  be 
attached  to  the  applicable  equipment, 
utensil,  room  or  compartment  if  a 
Program  employee  determines  that  the 
establishment  has  failed  to  adhere  to  the 
Sanitation  SOP's  specifically  required 
by  paragraph  (a)  of  this  section.  No 
equipment,  utensil,  room,  or 
compartment  so  tagged  shall  be  used 
until  reinspected  and  found  acceptable 
by  a  Program  employee.  The 
establishment  shall  maintain  daily 
records  for  a  minimum  of  6  months. 

(2)  The  establishment  owner  or 
operator  shall  be  responsible  for  the 
establishment's  adherence  to  the  SOP's, 
as  well  as  for  all  sanitary  requirements 
specified  elsewhere  in  these  regulations. 
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Preoperational  procedures  prescribed  in 
the  Sanitation  SOP's  must  be  completed 
before  the  start  of  operations. 

(3)  The  establishment  shall  develop 
and  maintain  a  daily  record  of 
completion  of  all  sanitation  Standard 
Operating  Procedures.  Daily  records, 
including  any  deviations  &om 
regulatory  requirements  and  corrective 
actions  taken,  shall  be  maintained  by 
the  establishment  for  a  minimum  of  6 
months. 

(b)  (Reserved) 

Subpart  I — Operating  Procedures 

19.  Section  381.66  would  be  amended 
by  revising  paragraph  [b)  to  read  as 
follows: 

§  381 .66    Temperatures  and  chHIing  and 
freezing  procedures. 

*         *         *         «         * 

(b)  General  chilling  requirements — (1) 
Definitions: 

Processing  authority.  A  person  or 
organization  having  expert  knowledge 
of  food  processing  procedures,  having 
access  to  facilities  for  evaluating  the 
safety  of  such  procedures,  and 
designated  by  the  establishment  to 
perform  certain  functions  as  indicated 
in  this  section. 

Raw  poultry  product.  Any  poultry  or 
poultry  byproduct  that  has  not  received 
treatment,  such  as  cooking,  to  make  it 
ready  to  eat. 

Heady-to-eat  process.  Any  process, 
such  as  cooking,  appUed  to  a  raw 
poultry  product  that  effectively 
inactivates  infective  pathogenic  hazards 
that  may  be  in  or  on  the  product. 

Ready-to-eat  product.  Any  food  that  is 
safe  for  human  consumption  without 
additional  treatment. 

(2)  Time  and  temperature 
reauirements. 

(i)  All  poultry  and  poultry  products 
that  are  slaughtered  and  eviscerated  in 
the  official  establishment  shall  be 
chilled  immediately  after  processing  to 
reach  surface  temperatures  of  50  °F 
(10°C)  or  below  within  1.5  hours  and 
40"?  iAA'C]  or  below  within  24  hours 
from  the  time  that  the  carcasses  exit  the 
slaughter  hne,  unless  such  product 
immediately  enters  a  ready-to-eat 
process  or  a  hot-boning  operation,  as 
presciibed  in  paragraph  (b)(2}(ii)  of  this 
section.  Raw  product  removed  from  the 
carcass  on  the  slaughter  line,  such  as 
giblets,  shall  be  placed  in  a  chiller 
within  1  hour  of  removal  from  the 
carcass. 

(ii)  Establishments  that  separate  raw 
poultry-  from  the  bone  before  cooling  the 
carcasses  (hot-boningj  shall  cool  such 
raw  poultry  until  it  reaches  an  internal 
temperature  of  SOT  (10°C)  or  below 
within  1.5  hours  of  initial  separation. 


except  that  raw  pouJtry  from  a  hot- 
boning  operation  may  enter  a  ready-to- 
eat  process  at  the  establishment  within 
1.5  hours  of  initial  separation. 

(iii)  Carcasses  or  raw  poultry  products 
received  at  official  establishments  shall 
register  an  internal  temperature  of  40''F 
or  below. 

(iv)  EstabUshments  shall  maintain  raw 
poultry  carcasses  and  products  in  their 
possession  or  under  their  control  at  a 
temperature  of  40''F  or  below.  Product 
may  not  be  released  into  commerce 
unless  chilled  to  this  temperature. 

(v)  Establishments  may  use  a 
processing  authority  to  develop  time 
and  temperature  limits 
microbiologically  equivalent  to  those 
provided  in  paragraphs  381.66(b)(2)(i) 
through  (b){2)(iv).  Any  such  time  and 
temperature  alternatives  must  be 
included  in  the  establishment's  written 
plan,  as  provided  in  §  381.66(b)(3)  of 
this  section. 

(3)  Temperature  monitoring  and 
ivTitten  plans,  (i)  Establishments  shall 
monitor  the  temperature  of  raw  poultrv' 
at  the  control  points  as  set  forth  in  the 
establishment's  written  plan  required  by 
paragraph  (b)(3)(iii)  of  this  section. 
Establishments  shall  make  the 
temperature  monitoring  records 
available  to  Program  employees  and 
shall  retain  records  up  to  6  months  after 
the  temperature  measurement  or  until 
such  time  as  may  otherwise  be  specified 
by  the  Administrator. 

(ii)  To  demonstrate  compliance  with 
the  time  and  temperature  requirements 
set  forth  in  this  section,  establishments 
shall  use  temperature  measuring  devices 
readable  and  accurate  to  2°F  (C.g^C). 

(iii)  Establishments  shall  develop, 
implement,  and  place  on  file  a  written 
plan  for  complying  with  the  time  and 
temperature  requirements  set  forth  in 
this  section.  Establishments  shall  make 
their  plans  and  records,  created  under 
the  plans,  available  to  Program 
employees  upon  request.  Each  plan 
shall  identify  the  establishment's 
control  points,  i.e..  points  designated  in 
the  production  process  after  the  chilling 
procedure  where  temperatures  are 
measured;  monitoring  procedures, 
including  frequency  within  a  day's 
operation;  records;  standards  for  the 
control  points,  including  cooling  rate 
and  holding  temperature;  corrective 
actions,  including  a  system  for 
separating  and  identifying 
noncomplying  products;  and,  when 
applicable,  the  name  of  the  processing 
authority. 
•         •        •        •        • 

20.  Subpart  I  would  be  amended  by 
adding  a  new  §  381.69  to  read  as 
follows: 


§381.69    Treating  carcasMS  to  reduce 
bacteria. 

(a)  General.  Raw  poultry  carcasses 
shall  be  treated  at  least  once  at  any 
point  during  the  slaughter  and  dressing 
operation,  but  prior  to  entering  the 
chiller  to  reduce  levels  of  bacteria  on 
carcass  surfaces. 

(b)  Treatment  methods.  Official 
establishments  may  use  any  of  the 
following  treatment  methods  to  reduce 
bacteria,  provided  that  equipment  has 
been  approved  under  §  381.53,  and  that 
operation  of  the  method  results  in  full 
compliance  with  the  Act  and  this  part. 

(1)  Any  chlorine  compound  approved 
by  the  Administrator  and  administered 
to  raw,  iux:hilled  whole  poultry 
carcasses  or  major  carcass  portions  at  20 
to  50  parts  per  million  (ppm)  in  the 
intake  water  at  the  final  wash.  The 
chlorinated  water  must  contact  all 
carcass  surfaces.  The  Administrator  will 
prepare  a  list  containing  compounds 
approved  for  use  in  official 
establishments.  A  copy  of  the  list  may 
be  obtained  from  the  Compounds  and 
Packaging  Branch.  Product  Assessment 
Division,  Regulatory  Programs,  Food 
Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250-3700. 

(2)  Hot  water  applied  such  that  the 
temperature  of  the  water  at  the  carcass 
surface  is  ^leST  (>74°C)  for  >10 
seconds.  The  hot  water  must  contact  all 
carcass  surfaces. 

(3)  Any  antimicrobial  compound 
listed  in  the  table  in  §  381.147(f)(4)  and 
permitted  for  use  on  poultry  products 
may  be  used  under  the  conditions 
specified  therein.  The  antimicrobial 
compound  must  be  administered  so  that 
it  contacts  all  carcass  surfaces. 

(4)  Any  antimicrobial  compoimd 
approved  for  use  in  poultry  or  poultry 
products  as  a  food  additive  or 
processing  aid  by  the  Food  and  Drug 
Administration  and  listed  in  title  21  of 
the  Code  of  Federal  Regulations,  parts 
73,  74.  81. 172. 173. 182,  or  184  may  be 
used,  provided  the  owner  or  operator 
has  received  approval  for  such  use  from 
the  Administrator  in  accordance  with 

§  381.147(f)(2)  of  this  part.  Any  such 
antimicrobial  compound  must  be 
administered  so  that  it  contacts  all 
carcass  surfaces. 

(5)  If  the  application  or  use  of  an 
antimicrobial  treatment  is  determined 
by  the  Inspector  in  Charge  to  not 
conform  to  approved  parameters,  the 
establishment  shall  make  necessary 
adjustments  within  15  minutes.  If 
adjustments  are  not  made  within  15 
minutes,  the  estabhshment  shall 
suspend  the  treatment  and  shall  not 
process  carcasses  until  appropriate 
adjustments  are  made.  If  a  second 


antimicrobial  treatment  is  in  place  and 
functioning  properly,  the  use  of  the 
nonconforming  antimicrobial  treatment 
may  be  discontinued  and  processing  of 
carcasses  may  continue.  Product  not 
treated  in  conformance  with  approved 
parameters  shall  be  retained  for 
disposition  by  the  Inspector  in  Charge, 
(c)  Exemptions  for  exported  product. 
Product  designated  for  export  only  to  a 
country  which  will  not  accept  product 
exposed  to  the  antimicrobial  treatment 
installed  in  the  establishment  will  be 
exempted  by  the  inspection  program 
from  the  requirement  for  antimicrobial 
treatment  if  the  product  is  properly 
identified,  segregated,  and  labeled. 

Subpart  K— Post  Mortem  Inspection: 
Disposition  of  Carcasses  and  Parts 

21  In  §  381.76.  Table  1— Definitions 
of  Nonconformances,  would  be 
amended  in  paragraph  A-1  by  removing 
the  word  "feces",  by  amending 
paragraph  A-2  to  remove  the  end  note 
regarding  feces,  and  by  removing 
paragraph  A-8,  "Feces  >Vb",  and 
renumbering  paragraphs  A-9  through 
A-20  as  A-8  tBrough  A-1 9. 

22.  Section  381.79  would  be  amended 
by  revising  the  heading,  redesignating 
the  existing  text  as  paragraph  (a),  and 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§  361 .79    Passing  of  carcasses;  microbial 
testing.  1 

(a)  *    *   *  I 

(b)  Microbial  Testing— [1)  General. 

(i)  Incidental  sampling.  In  the  event  of 
an  outbreak  of  foodbome  disease  or 
other  evidence  of  a  threat  to  public 
health  attributable  to  a  poultry  or 
poultry  food  product,  the  Administrator 
will  conduct  a  sampling  and  testing 
program  as  may  be  required.  Poultry  at 
official  establishments  may  be  included 
in  such  a  sampling  and  testing  program. 
Procedures  and  protocols  will  vary, 
depending  on  the  pathogen  of  concern 
and  other  circiunstances. 

(ii)  Routine  sampling. 

(A)  All  establishments  that  have 
slaughter  operations  or  produce  raw, 
ground  poultry  are  required  to  collect  a 
minimum  of  one  sample  for  testing  each 
day  from  each  slaughter  class  and/or 


species  of  ground  poultry.  The  sample 
will  be  tested  for  Salmonella  species. 
The  results  of  the  analysis  will  be 
provided  to  FSIS.  as  well  as  to  the 
establishment.  The  results  of  the 
analysis  will  be  entered  by  the 
establishment  in  a  moving  sum 
verification  chart  or  table  for  review  by 
Program  employees. 

(B)  FSIS  will  require  producers  to 
evaluate  and  improve  their  process 
controls  when  their  performance,  as 
indicated  by  the  number  of  positive 
samples  over  a  specified  time,  exceeds 
established  Acceptable  Limits. 

(C)  Establishments  that  have  adopted 
a  Hazard  Analysis  and  Critical  Control 
Point  system  documenting  that  product 
being  produced  meets  or  exceeds  the 
established  targets  for  pathogen 
reduction  may,  upon  approval  by  the 
Administrator,  continue  their  current 
operating  procedure  in  Ueu  of  the 
proposed  testing  verification  program, 
set  forth  in  paragraph  (b)(l)(ii)(C)  of  this 
section. 

(2)  Sample  collection,  (i)  Each 
establishment  will  prepare  written 
procedures  outlining  specimen 
collection.  Procedures  will  address 
location(s)  of  sampling,  how  sampling 
randomness  is  achieved,  and  handling 


available  to  FSIS  employees  and  FSIS 
reserves  the  right  to  send  official  check 
samples  to  the  laboratory  to  verify 
laboratory  capabilities. 

(ii)  The  method  used  for  analyzing  a 
sample  for  Salmonella  must  be  one  of 
the  following: 

(A)  The  method  published  by  FSIS  m 
the  current  edition  of  the  Microbiology 
Laboratory  Guidebook.  A  copy  of  this 
method  may  be  obtained  from  the 
Microbiology  Division.  Science  and 
Technology,  Food  Safety  and  Inspection 
Service,  Washington.  DC  20250. 

(B)  Any  method  for  Salmonella 
species  recognized  by  the  Association  of 
Official  Analytical  Chemists  or  other 
recognized  scientific  body  that  may  be 
approved  by  the  Administrator  for  this 
purpose.  The  analytic  method  used 
must  be  accepted  by  this  third  party 
authority  as  being  at  least  as  sensitive  as 
the  method  used  by  FSIS  for  official 
samples. 

(4)  Reports  and  recordkeeping,  (i)  The 
designated  laboratory  or  establishment 
employee  will  record  the  test  resuhs 
and  supply  them  on  a  daily  basis  to  the 
establishment.  The  establishment  will 
provide  the  results,  at  least  weekly,  to 


of  the  sample  to  ensure  Sample  integrity      ?T"'.  ^""/^y^^-  The  results  may  be 
The  written  procedure  will  be  made^   ^      electronicallv  tn,n.n,.t,pH 
available  to  Program  employees  for 
verification  that  it  is  being  followed. 

(ii)  The  establishment  will  designate 
an  employee  or  agent  to  collect  the 
specimen,  as  follows: 

(A)  Whole  birds  will  be  collected  at 


electronically  transmitted. 

(ii)  The  establishment  will  be 
responsible  for  entering  the  results  into 
a  moving  sum  verification  chart  or  table. 
The  verification  chart  or  table  will  be 
maintained  by  the  establishment  for 
each  type  of  production  (slaughter  class 


the  end  of  the  chilling  process,  after  the  and/or  species  of  comminuted  product) 

drip  line,  and  rinsed  in  an  amount  of  This  chart  or  table  will  consist  of  a 

buffer  appropriate  for  the  type  of  bird  moving  sum  of  results  (i.e..  a  moving 

samoled.  "  count  of  positives)  that  is  updated  with 

(B)  Samples  from  raw  ground  poultry  ^^ch  new  result.  The  moving  sum 

will  be  taken  prior  to  packaging.  '  procedure  is  determined  by  width  of 

Samples  will  be  1/2  pound  (0.4  kg).  window  (n)  in  terms  of  number  of  days' 

(3)  Analysis,  (i)  An  establishment  may  results  to  include,  and  maximum 


test  the  specimens  in  its  own  laboratory 
or  in  a  commercial/contract  laboratory 
However,  the  laboratory  which  is 
selected  must  demonstrate  experience 
ill  testing  poultry  for  Salmonella  spp. 
Either  an  internal  or  external  quality 
assurance/quality  control  (QA/QC) ' 
program  with  check  sample  analysis  is 
required.  QA/QC  records  must  be 


acceptable  number  of  positives  during 
that  time  frame. 

(A)  An  example  of  a  moving  sum 
process  control  chart  with  the 
corresponding  decision  about  process 
acceptability  is  given  below.  In  the 
example,  the  window  is  8  days  (n=8), 
and  the  maximum  number  of  positives 
permitted  in  that  window  is  3  (AL=3): 


Day  No. 


1 

2 
3 
4 
5 
6 
7 
8 
9 


Test 
result 


Moving 
sum 


Comparison  to  AL 


Meets 
Meets 
Meets 
Meets 
Meets 
Meets 
Meets 
Meets 
Meets 


Days  in- 
cluded 


1 

1.2. 
1  to  3. 
1  to  4. 
1  to  5. 
1  to  6. 
1  to  7 

1  108 

2  to  9 
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Day  No. 


10 

11  , 

12, 

13, 

14 

15, 


Test 
result 


Moving 

sum 


Comparison  to  AL 


Meets 
Meets 
Meets 
Meets 


Days  irv 
eluded 


3  to  10. 

4  to  11 

5  to  12 

6  to  13. 

7  to  14. 

8  to  15. 


Note:  Thus,  the  moving  sum  value  for  day  10  is  the  sum  of  the  results  in  the  8  day  window  ending  that  day;  it  can  t)e  calculated  simoJv  bv 
counting  the  number  o«  l  's  in  the  daily  result  column  on  days  3  through  10.  v««.u«icu  am  v<y  uy 


(B)  The  following  chart  specifies  the 
initial  values  of  width  of  windows  (n) 
aud  Acceptable  Limits  (AL)  for  each 
product  class: 


Moving  sum  mles 

Commodity 

Target 
(percent 
positive 
ior  Sal- 
monella) 

Window 
size  (n) 
in  days 

Accept- 
able 
ymit 
(AL) 

Broilers  

Turkeys    

Raw  Groufxl 
Pouttry  

25 
15 

16 
15 

5 
3 

(5)  Corrective  action,  (i) 
Establishments  not  meeting  Acceptable 
Limits  will  be  presumed  to  have  process 
control  deficiencies.  In  such  instances, 

a  complete  review  by  the  establishment 
of  the  production  process  is  required.  A 
written  report  of  the  evaluation, 
including  the  reason  for  process  failure 
and  proposed  corrective  actions,  will  be 
submitted  to  the  Inspector  in  Charge 
within  14  days  from  the  day  the  process 
exceeded  the  limits.  This  report  shall  be 
updated  on  a  weekly  basis  until  the 
moving  sum  procedure  indicates  the 
process  is  in  control. 

(ii)  During  the  time  the  results  fail  to 
meet  the  Acceptable  Limits,  sampling 
should  be  conducted  at  a  rate  of  two 
specimens  or  more.  The  sampling  rate 
will  return  to  normal  when  the 
establishment  meets  Acceptable  Limits, 
indicating  the  process  is  in  control. 

Subpart  O— Records,  Registration,  and 
Reports 

2.3.  Section  381.175  would  be 
amended  by  adding  new  paragraphs  (b) 
(6),  (7).  (8)  and  (9)  to  read  as  follows: 

§381.175    Records  required  to  be  kept 

»         »         •         »         • 

(b)*   •   • 

(6)  Written  Sanitation  Standard 
Operating  Procedures,  and  daily 
records,  as  prescribed  in  §  381.45  of  this 
part. 

(7)  Temperature  control  plans  and 
records,  as  required  by  §  381.66  of  this 
subpart. 


(8)  Written  protocol  for  sampling  raw 
product  for  pathogen  testing,  as  required 
by  §  381.79  of  this  subpart. 

(9)  HACCP  plans  and  records,  as 
required  by  subpart  Z  of  this  part. 

24.  Section  381.177  would  be 
amended  by  adding  new  paragraphs  (c). 
(d)  and  (e)  to  read  as  follows: 

§381.177    Racofd  retantlon  period. 

*        •        •        *        » 

(c)  Standard  Operating  Procedures 
(SOP)  for  sanitation  shall  be  retained  as 
reouired  in  §  381.45  of  this  subchapter. 

(d)  Temperature  monitoring  plan  and 
records  shall  be  retained  as  required  in 
§381.66  of  this  subchapter. 

(e)  Records  of  HACCP  plans  and 
systems,  as  required  by  subpart  Z  of  this 
part,  shall  be  retained  as  required  in 

§  381.606(d). 

25.  Section  381.180  would  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§381.180    Information  and  reports  required 
from  officiat  establishment  operators. 

(a)  The  operator  of  each  official 
establishment  shall  furnish  to  Program 
employees  accurate  information  as  to  all 
matters  needed  by  them  for  making  their 
daily  reports  of  the  amount  of  products 
prepared  or  handled  in  the  departments 
of  the  establishment  to  which  they  are 
assigned  and  such  reports  concerning 
sanitation,  antimicrobial  treatments, 
mandatory  microbiological  testing,  and 
other  aspects  of  the  operations  of  the 
establishment,  and  the  conduct  of 
inspection  thereat  as  may  be  required  by 
the  Administrator  in  special  cases. 


that  are  shipped  from  an  official 
establishment  to  another  official 
establishment  shall  arrive  at  the 
receiving  establishment  at  an  internal 
temperature  of  40''F  or  below 

(b)  The  date  and  time  of  shipment  of 
carcasses  and  raw  poultry  products  from 
an  official  establishment  to  another 
official  establishment  shall  be  recorded 
on  the  waybill,  running  slip, 
conductor's  card,  shipper's  certificate 
or  any  other  such  papers  accompanying 
a  shipment. 

Subpart  T— Imported  Poultry  Products 

27.  Section  381.196  would  be 
amended  by  redesignating  paragraph 
(a)(2)(ii)(/i)  as  paragraph  (a)(2)(iiUi)  and 
by  adding  a  new  paragraph  (a)(2)(ii)(/j) 
to  read  as  follows: 

§  381.196    EllgiblUty  of  foreign  countries 
for  importation  of  poultry  products  Into  the 
Untted  States. 

(a)  •   •   • 

(b)  •   •  * 
(ii)*  •  • 

[h]  Development  and  maintenance  of 
a  Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  system  pursuant  to 
subpart  Z  of  this  part  in  each  certified 
establishment;  and 


Subpart  S— Transportation; 
Exportation;  Sale  of  Poultry  or  Poultry 
Products 

26.  Subpart  S  would  be  amended  by 
adding  a  new  §  381.188  to  read  as 
follows: 

§  381 . 1 88    Shipment  of  raw  poultry  and 
poultry  products. 

(a)  Poultry  carcasses  and  poultry 
products,  as  defined  in  §381.66  of  this 
part,  shall  have  an  internal  temperature 
of  40°F  or  below  when  loaded  on 
vehicles  for  shipping.  Such  products 


Subpart  W— Rules  of  Practice 
Governing  Proceedings  Under  the 
Poultry  Products  Inspection  Act 

28.  Subpart  W  would  be  amended  by 
adding  a  new  undesignated  center 
heading  and  a  new  §  381.237  to  read  as 
follows: 

Rules  Applicable  to  the  Suspension  of 
Inspection  for  Failure  To  Have  a 
Validated  HACCP  Plan 

§  381.237    Refusal  or  suspension  of 
Inspection  service  under  the  PPIA  for 
failure  to  comply  with  HACCP  requirements. 

(a)  In  any  situation  in  which  the 
Administrator  determines  that  an 
establishment  which  is  applying  for 
inspection  or  receives  inspection  under 
the  Poultry  Products  Inspection  Act 
does  not  have  a  valid  HACCP  plan  as 
required  by  §  381.607,  he  shall  refuse  to 
render  inspection  at  the  establishment 


The  Administrator  shall  notify  the 
applicant  or  opoator  of  the 
establishment,  orally  or  in  writing,  as 
promptly  as  circumstances  permit,  of 
such  refusal  and  the  reasons  therefor, 
and  the  action  which  the  Administrator 
deems  necessary  to  have  valid  HACCP 
plan.  In  the  event  of  oral  notification, 
written  confirmation  shall  be  given,  as 
promptly  as  circumstances  permit,  to 
the  applicant  or  operator  of  the 
establishment  in  the  manner  prescribed 
in  §  1.147(b)  of  the  Uniform  Rules  of 
Practice  (7  CFR  1.147(b)). 

(b)  If  any  applicant  or  operator  of  an 
establishment  so  notified  fails  to  take 
the  necessary  action  to  have  a  valid 
riA(XP  plan  within  the  period  specified 
in  the  notice,  the  Administrator  may 
issue  a  complaint  in  accordance  with 
the  Uniform  Rules  of  Practice.  Effective 
upon  service  of  the  complaint, 
inspection  service  shall  be  refused  or 
withdrawn  fitim  such  establishment 
pending  final  determination  in  the 
proceeding. 

30.  A  new  subpart  Z  would  be  added 
to  read  as  follows: 

Subpart  Z— Hazard  Analysis  and  CriUcat 
Control  Points  (HACCP)  System 

Sec. 

381.601  Definitions. 

381 .602  Development  of  HACCP  plan. 

381.603  HACCP  principles. 

381.604  Implementation  of  the  HACCP 
plan. 

381 .605  Operation  of  HACCP  system. 

381.606  Record  review  and  maintenance. 

381.607  Enforcement. 

§381.601    Definitions. 

For  purposes  of  this  subpart,  the 
foUowring  definitions  shall  apply: 

Corrective  action.  Procedures  to  be 
followed  when  a  deviation  occurs. 

Criterion.  A  requirement  on  which  a 
judgment  or  decision  can  be  based. 

Critical  control  point  (CCP).  A  point, 
step,  or  procedure  at  which  control  can 
be  applied  and  a  food  safety  hazard  can 
be  prevented,  eliminated,  or  reduced  to 
acceptable  levels. 

Critical  control  point  (CCP)  failure. 
Inadequate  control  at  a  CCP  resulting  in 
an  unacceptable  risk  of  a  hazard. 

Critical  limit.  A  criterion  that  must  be 
met  for  each  preventive  measure 
associated  with  a  CCP. 

Deviation.  Failure  to  meet  a  critical 
limit. 

HACCP.  A  hazard  analysis  and 
critical  control  point  (HACCP)  system 
that  identifies  specific  hazards  and 
preventive  measures  for  their  control  to 
ensure  the  safety  of  food. 

HACCI^pian.  The  written  document 
which  is  based  upon  the  principles  of 
HACCP  and  which  delineates  the 
procedures  to  be  followed  to  assure  the 


control  of  a  specific  process  or 
procedure. 

HACCP-trained  individual.  A  person 
who  has  successfully  completed  a 
recognized  HACCP  course  in  the 
application  of  HACCP  principles  to 
poultry  processing  operations,  and  who 
is  employed  by  the  establishment.  A 
HACCP-trained  individual  must  have 
sufficient  experience  and  training  in  the 
technical  aspects  of  food  processing  and 
the  principles  of  HACCP  to  determine 
whether  a  specific  HACCP  plan  is 
appropriate  to  the  process  in  question. 

HACCP  system.  The  result  of  the 
implementation  of  the  HACCP  plan. 
Hazard.  A  biological,  chemical,  or 
physical  property  that  may  cause  a  food 
to  be  unsafe  for  consumption. 

Hazard  Analysis.  The  identification  of 
any  biological,  chemical,  or  physical 
properties  in  raw  materials  and 
processing  steps  and  an  assessment  of 
their  likely  occurrence  and  seriousness 
to  cause  the  food  to  be  unsafe  for 
consumption. 

Monitor.  To  conduct  a  planned 
sequence  of  observations  or 
measurements  to  assess  whether  a  CCP 
is  under  control  and  to  produce  an 
accurate  record  for  future  use  in 
verification. 

Preventive  measures.  Physical, 
chemical,  or  other  factors  that  can  be 
used  to  control  an  identified  health 
hazard. 

Process.  A  procedure  consisting  of 
any  number  of  separate,  distinct,  and 
ordered  operations  that  are  directly 
under  the  control  of  the  establishment 
employed  in  the  manufacture  of  a 
specific  product,  or  a  group  of  two  or 
more  products  wherein  all  CCP's  are 
identical,  except  that  optional 
operations  or  CCP's,  such  as  packaging, 
may  be  appUed  to  one  or  more  of  those 
products  within  the  group. 

Product.  Any  carcass,  poultry,  poultry 
byproduct,  or  poultry  food  product 
capable  of  use  as  human  food. 

Recognized  HACCP  course.  A  HACCP 
course  available  to  meat  and  poultry 
industry  employees  which  satisfies  the 
following:  consists  of  at  least  3  days.  1 
day  devoted  to  understanding  the  seven 
principles  of  HACCP.  1  day  devoted  to 
applying  these  concepts  to  this  and 
other  regulatory  requirements  of  FSI$, 
and  1  day  devoted  to  development  of  a 
HACCP  plan  for  a  specified  process. 
Responsible  establishment  official. 
The  management  official  located  on-site 
at  the  establishment  who  is  responsible 
for  the  establishment's  compUance  with 
this  part. 

Validation.  An  analysis  of  verification 
procedures,  HACCP  plan  components, 
and  an  evaluation  of  records  associated 
with  the  HACCP  system  to  determine  its 


efficacy  for  the  production  of  safe  and 
wholesome  product  for  which  the 
process  was  designed. 

Verification.  T^e  use  of  methods, 
procedures,  or  tests  in  addition  to  those 
used  in  monitoring  to  determine  if  the 
HACCP  system  is  in  compliance  with 
the  HACCP  plan  and/or  whether  the 
HACCP  plan  needs  modification  and 
revalidation. 

§  381 .602    Development  of  HACCP  plan. 

(a)  Every  official  establishment  shall 
develop,  implement,  and  operate  a 
HACCP  plan,  as  set  forth  in  paragraph 
(c)  of  this  section,  for  each  process  listed 
below  conducted  by  the  establishment. 

Categories  of  Processes  for  HACCP 

01  Raw-Ground 

02  Raw  Other— Inclusive 

03  Thermally  Processed/Commercially 
Sterile 

04  All  Other  Shelf  Stable.  Not  Heat  Treated 

05  Fully  Cooked— Not  Shelf  Stable 

06  All  Other  Shelf  Stable.  Heat  Treated 

07  All  Non-Shelf  Stable.  Heat  Treated  Not 
Fully  Cooked 

08  Non-Shelf  Stable.  w/Secondary 
Inhibitors 

09  Slaughter— All  Poultry  Kind 

(b)  At  a  minimum,  die  HACCP  plan(s) 
shall  be  devaloped  with  the  assistance 
of  a  HACCP-trained  individual 
employed  by  the  establishment,  whose 
name  and  resume  is  on  file  at  the 
establishment,  and  who  is 
knowledgeable  of  each  process 
conducted  by  the  establishment.  The 
person(s)  developing  the  plan  shall  be 
knowledgeable  of  HACCP  and  the 
associated  recordkeeping  procedures, 
and  shall  be  capable  of:  identifying  the 
hazards  of  the  establishment's  process 
and  of  understanding  the  source  of  such 
hazards;  establishing  relevant  CCPs 
throughout  the  process;  and  developing 
appropriate  critical  limits,  monitoring 
procedures,  corrective  action 
procedures,  verification  procedures  and 
their  frequency,  and  operating 
procedures  to  implement  the  HACCP 
plan. 

(c)  Prior  to  the  initiation  of  die  Hazard 
Analysis  phase  of  HACCP  plan 
development,  each  establishment  shall 
have  on  file  a  copy  of  its  procedures  for 
maintaining  adherence  to  recommended 
Standard  Operating  Procedures  for 
sanitation  as  set  forth  in  §  381.45. 

(d)  The  development  of  the  H.\CCP 
plan  shall  consist  of  two  stages:  a 
Hazard  Analysis,  as  provided  under 
Principle  1  in  §  381.603(a);  and  the 
development  of  the  remainder  of  the 
HACCP  plan  for  each  specific  process  as 
defined  in  §  381.602(a),  including 
activities  to  ensure  that  the  HACCP 
plan,  as  developed,  is  valid.  These  steps 
shall  be  completed  over  a  period  not  to 
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exceed  6  months  prior  to  the  phase-in 
date  of  the  process  category,  as 
prescribed  in  §  381.607,  or  upon 
application  for  the  grant  of  inspection, 
or  when  a  new  process  is  intended  for 
implementation. 

(1)  The  HACCP  plan  should  be  in  a 
format  that  is  similar  to  the  National 
Advisory  Committee  on  Microbiological 
Criteria  for  Foods  and  FSIS  generic 
models  to  ensure  that  both  the 
establishment  and  program  employees 
can  readily  identify  the  requirements  in 
§§  381.602(c)  and  381.603. 

(2)  Each  HACCP  principle,  as 
prescribed  in  §  381.603  must  be 
included  in  ihe  HACCP  plan. 

§381.603    HACCP  principles. 

The  following  principles  and 
associated  components  shall  be 
included  in  each  HACCP  plan: 

(a)  Principle  No.  1 .  A  hazard  analysis 
shall  be  conducted  to  identify  biological 
(including  microbiological),  chemical, 
and/or  physical  properties  of  raw 
materials  and  processing  steps  that  may 
cause  a  product  or  products  to  be  unsafe 
for  consumption.  A  list  of  steps  in  the 
process  where  potentially  significant 
hazards  may  occur  and  the  preventive 
measures  to  be  taken  shall  bfe  prepared. 
Hazard  analysis  should  take  into 
consideration  factors  such  as: 
ingredients;  physical  characteristics  and 
composition;  processing  procedures;  , 
microbial  content  of  the  product  or 
products;  facility  and  equipment  design; 
packaging;  sanitation;  conditions  of 
storage  between  packaging  and  the  end 
user;  intended  use;  and  intended 
consumer.  All  identified  hazards 
associated  with  each  step  in  the  process 
must  be  listed  and  its  significant  risk 
and  severity  evaluated.  The  preventive 
measures  to  control  identified  hazards 
must  be  listed.  The  steps  in  application 
of  this  principle  shall,  at  a  minimum, 
include: 

(1)  A  flow  chart  describing  the  steps 
of  each  process  and  product  flow  in  the 
establishment;  and 

(2)  Identification  of  the  intended  use 
and  consimiers  of  the  product  based 
upon  normal  use  by  the  general  public 
or  a  particular  segment  of  the 
population. 

(b)  Principle  No.  2.  Identify  the  CCP's 
in  the  process  using  a  decision  tree  and 
the  information  derived  from 
§  381.603(a).  CCP's  shall  be  identified 
for  purposes  of  product  safety  only. 
They  must  include  physical,  chemical, 
and  biological  (including 
microbiological  and  residue)  hazards; 
must  encompass  the  health  and  safety 
process  control  points  required  by  FSIS 
regulations,  or  their  equivalents:  and 


must  be  specified  for  each  identified 
hazard. 

(c)  Principle  No.  3.  Estabhsh  specific 
critical  limits  for  preventive  measures 
associated  with  each  identified  CCP 
Critical  limits  which  are  a  part  of  other 
portions  of  relevant  regulations  must  be 
included. 

(1)  All  critical  limits  shall  meet  or 
exceed  any  requirement  set  forth  in  this 
part  pertaining  to  a  specific  process  and 
which  are  currently  a  part  of  FSIS 
regulations  or  other  FSIS  requirements. 

(2)  The  responsible  establishment 
official  shall  ensure  that  the  critical 
limits  are  sufficient  to  control  the 
identified  hazards  through  a  validation 
process  consisting  of  verification  and 
monitoring  activities. 

(d)  Principle  No.  4.  Establish  CCP 
monitoring  requirements.  Establish 
specific  procedures  for  using  the  results 
of  CCP  monitoring  to  adjust  and 
maintain  process  control. 

(1)  The  responsible  establishment 
official  shall  ensure  that  establishment 
employees  are  assigned  to  monitor  each 
CCP  effectively,  as  determined  by 
Hazard  Analysis. 

(2)  When  monitoring  is  not  possible 
on  a  continuous  basis,  the  monitoring 
interval  established  shall  reliably 
indicate  that  the  hazard  can  be 
controlled  as  demonstrated  by  process 
validation  performed  during  the  Hazard 
Analysis  and  plan  development. 

(3)  All  records  and  documents 
associated  with  CCP  monitoring  shall  be 
dated  and  signed  or  initialed  by  the 
person(s)  conducting  the  monitoring. 

(e)  Principle  No.  5.  Establish 
corrective  action(s)  to  be  taken  when 
monitoring  indicates  that  there  is  a 
deviation  from  an  established  critical 
limit. 

(1)  The  corrective  actions  shall 
describe  the  step(s)  taken  to  identify  and 
correct  the  cause  of  noncompliance  to 
assure  that  the  CCP  is  under  control, 
ensure  that  no  safety  hazards  exist  after 
these  actions,  and  define  measures  to 
prevent  recurrence. 

(2)  Corrective  actions  shall  include  a 
determination  of  the  effect  of  the 
deviation(s)  on  product  safety;  how 
noncompliant  product  will  be  handled, 
including  segregation  and  holding 
procedures;  a  definition  of  lot  size: 
whether  the  deviation  indicates  a 
modification  or  revision  of  the  HACCP 
plan  is  required;  and  time  frames  for 
modification  or  revision  of  the  HACCP 
plan. 

(f)  Principle  No.  6.  Establish  effective 
recordkeeping  and  systematic  review 
procedures  that  document  the  HACCP 
system.  The  required  records  are 
specified  in  §381.606. 


(g)  Principle  No.  7.  Establish 
procedures  for  verification  by  a  HACCP- 
trained  individual  that  the  HACCP 
system  is  functioning  effectively  to 
ensure  product  safety  and  process 
control.  This  is  the  plan  validation 
process  and  therefore  includes  methods, 
procedures,  or  tests  in  addition  to  those 
used  for  monitoring.  Such  validation 
shall  ensure: 

(1)  The  adequacy  of  the  critical  limits 
at  each  CCP; 

(2)  The  continuing  effectiveness  of  the 
establishment's  HACCP  plan  and 
system,  including  taking  into  account 
changes  in  production  volumes, 
procedures,  personnel,  and  product  use; 

(3)  The  accuracy  of  the  HACCP  plan 
through  the  completion  of  all  seven 
principles  and  their  associated  actions 
including  revalidation  whenever 
significant  product,  process,  deviations, 
or  packaging  changes  require 
modification  of  the  plan;  and 

(4)  The  evaluation  of  product  safety  in 
situations  where  the  estabhshment 
identifies  deviations  from  critical  limits, 
all  steps  taken  in  response  to  a 
deviation,  and  the  adequacy  of  the 
corrective  response. 

§  381 .604    Implementation  of  the  HACCP 
plan. 

(a)  Upon  completion  of  the  Hazard 
Analysis  and  development  of  the 
HACCP  plan,  a  responsible 
establishment  official  shall  review  and 
approve  the  written  plan  by  signing  it. 

(b)  Upon  completion  of  the  Hazard 
Analysis  and  development  of  the 
HACCP  plan,  the  establishment  shall 
conduct  activities  designed  to  determine 
that  the  HACCP  plan  is  functioning  as 
intended,  ensuring  the  adequacy  of  the 
CCP's,  critical  limits,  monitoring  and 
recordkeeping  procedures,  and 
corrective  actions.  During  this  initial 
HACCP  plan  validation  period,  the 
establishment  shall  conduct  repeated 
verifications  and  meet  frequently  with 
Program  employees  to  assure  the 
HACCP  system  is  functioning  as 
intended,  which  shall  include  a  review 
of  the  records  generated  by  the  HACCP 
system. 

(c)  When  an  ingredient  change, 
product  reformulation,  manufacturing 
process  or  procedure  modification, 
equipment  change,  or  any  other  such 
change  requires  modifications  to  the 
establishment's  HACCP  plan,  the 
responsible  establishment  official,  in 
consultation  with  a  HACCP-trained 
individual  employed  by  the 
establishment,  shall  ensure  that  the 
HACCP  plan  is  modified  to  reflect  such 
changes.  The  development  of  the 
modified  HACCP  plan  shall  be 
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conducted  in  accordance  with 
§§381.602  and  381.603. 

§381.605    Operafon  of  HACCP  system. 

(a)  The  establishment's  HACCP 
system,  as  set  forth  in  the 
establishment's  HACCP  plan,  shall  be 
operated  with  the  advice  and  guidance 
of  a  HACCP-trained  individual  as 
defined  in  §381.601  (i). 

(b)  The  responsible  establishment 
official  shall  be  held  responsible  for  the 
operation  of  the  HACCP  system  to 
ensure  compliance  with  the  Act  and 
regulations  thereunder.  In  all  respects, 
however,  the  Administrator  shall 
continue  to  provide  the  Federal 
inspection  necessary  to  carry  out  the 
provisions  of  the  Act. 

§  381 .606    Record  review  and  maintenance, 
(a)  Each  entry  on  a  record  maintained 
under  the  HACCP  plan  shall  be  made  at 
the  time  the  specific  event  occurs  and 
include  the  time  recorded,  and  the 
record  shall  be  signed  or  initialed  by  the 
establishment  employee  making  the 
entry.  Prior  to  shipping  product 
produced  imder  each  process,  the 
establishment  shall  review,  on  a 
defined,  systematic  basis,  all  processing 
and  production  records  associated  with 
the  HACCP  plan  to  ensure 
completeness,  to  determine  whether  all 
critical  limits  were  met  and,  if 
appropriate,  corrective  action(s)  were 
taken,  including  proper  disposition  of 
product.  This  review  shall  be 
conducted,  dated,  and  signed  by  an 
individual  who  did  not  produce  the 
record(s).  preferably  by  the  HACCP- 
trained  individual,  or  the  responsible 
establishment  official. 

fb)  The  following  records  supporting 
the  establishment's  HACCP  plan  shall 
be  maintained: 

(1)  The  written  HACCP  plan 
including  all  portions  of  the  Hazard 
.Analysis  as  prescribed  in  this  subpart; 

(2)  Records  associated  with  the 
monitoring  of  CCP's,  which  include  the 
recording  of  actual  times,  temperatures, 
or  other  quantifiable  values,  as 
prescribed  in  the  establishment's 
HACCP  plan;  corrective  actions, 
including  all  actions  taken  in  response 
to  a  deviation;  verification  procedures 
and  resuhs;  product  code(s)  identity,  or 
slaughter  production  lot;  and  date  the 
record  was  made;  and 

(3)  Records  associated  with 
supporting  documentation  for  the 
Hazard  Analysis,  development  of  the 
selected  CCPs,  criticallimits,  ft^quency 
of  monitoring  and  veiracation 
procedures,  and  corrective  actions 
taken. 

(c)  All  such  records  shall  be  made 
available  to  any  Prtagram  employee 


upon  request.  Documents  associated 
with  a  deviation  from  a  critical  limit 
shall  be  brought  to  the  attention  of  the 
appropriate  Program  employee 
promptly. 

(d)  All  records  shall  be  retained  at  the 
establishment  at  all  times,  except  that 
records  for  monitoring  CCP's,  corrective 
actions,  and  verification  procedures 
shall  be  reUined  at  the  estabhshment  for 
no  less  than  1  year,  and  for  an 
additional  2  years  at  the  establishment 
or  other  location  from  which  the  records 
can  be  made  available  to  Program 
employees. 

§381.607    Enforcement 

(a)  Implementation.  (1)  The  following 
establishments  shall  meet  the 
requirements  of  this  subpart  by  the  date 
prescribed: 

(i)  Establishments  that  conduct  the 
following  categories  of  processes  shall 
comply  by  [insert  date  12  months  after 
publication  of  final  rule]:  Raw.  Ground 
(including  mechanically  separated 
poultry);  Thermally  Processed/ 
Commercially  Sterile;  and  All  Other. 
Shelf  Stable.  Heat  Treated. 

(ii)  Estabhshments  that  conduct  the 
following  categories  of  processes  shall 
comply  by  (insert  date  18  months  after 
publication  of  final  rule):  Non-Shelf 
Stable.  Heat  Treated.  Not  Fully  Cooked; 
and  Shelf  Stable,  Not  Heat  Treated. 

(iii)  Estabhshments  that  conduct  the 
following  categories  of  processes  shall 
comply  by  [insert  date  24  months  after 
publication  of  final  rule):  Fully  Cooked. 
Non-Shelf  Stable;  and  Non-Shelf  Stable 
with  Secondary  Inhibitors. 

(iv)  Establishments  that  have  the 
following  categories  of  processes  shall 
meet  the  requirements  of  this  part  by 
(insert  date  30  months  after  publication 
of  final  rule]:  Raw,  Other;  and  Slaughter 
All  Poultry  Kind. 

(v)  Small  entities  that  generate  less 
than  $2.5  million  dollars  of  product  per 
year  shall  comply  by  [insert  date  36 
months  after  pubhcation  of  final  rule). 

(2)  Any  establishment  that  obtains 
Federal  inspection  on  or  after  the 
effective  date{s)  for  the  process 
category(ies)  to  be  conducted  shall 
conduct  a  Hazard  Analysis,  and  shall 
develop  and  validate  its  HACCP  plan(s). 
as  set  forth  in  §  381.602(d)  of  this 
subpart,  concurrent  with  the  grant  of 
inspection.  Process  analysis,  as  set  forth 
in  §  381.604(c).  shall  commence  after 
obtaining  Federal  inspection  to  assure 
compliance  with  the  critical  Umits  of 
the  HACCP  plan  and  that  the  HACCP 
system  is  functioning  as  intended. 

(3)  Any  establishment  that  institutes  a 
new  process  requiring  development  of  a 
HACCP  plan  on  or  after  the  applicable 
effective  date(s)  of  this  regulation  shall 


conduct  all  activities  required  for 
hazard  analysis,  development,  and 
validation  of  its  HACCP  plan(s)  for  the 
process  category(ies).  as  set  fwth  in  I 

§  381.602(d)  of  this  subpart,  before 
commencing  production  and  shall 
conduct  process  analyses,  as  set  forth  in 
§  381.604(b),  to  assure  compliance  with 
the  critical  limits  of  the  HACCP  plan 
and  dial  the  HACCP  system  is 
functioning  as  intended. 

(4)  Commencing  with  the  applicable 
effective  date(s),  die  Program  shall 
refuse  new  inspection  services 
requested  for,  or,  using  the  procedures 
in  §  381.237,  susjjend  inspection 
services  from  establishments  or  specific 
processes  within  establishments  not 
having  HACCP  plans. 

(b)  Verification.  The  Program  shall 
verif>'  that  HACCP  plan(s)  are  effective 
and  validated,  and  otherwise  in 
compliance  with  this  regulation.  Such 
verification  and  process  validation  may 
include: 
.     (1)  Reviewing  the  HACCP  plan. 

(2)  Reviewing  the  CCP  records, 

(3)  Reviewing  and  determining  the 
adequacy  of  corrective  actions  taken 
when  a  deviation  occurs. 

(4)  Conducting  verification  activities 
to  determine  whether  CCP's  are  under 
control, 

(5)  Reviewing  the  critical  limits. 

(6)  Reviewing  other  records  pertaining 
to  the  HACCP  plan  or  system. 

(7)  Random  sample  collection  and 
analysis  to  determine  the  safety  of  the 
product,  and/or 

(8)  On-site  observations  and  records 
review  for  revalidation  of  HACCP  plans. 

(c)  Suspension,  correction  of  invalid 
plans.  (1)  If  the  Program  finds  a  HACCP 
plan  to  be  invalid,  inspection  service  for 
the  process  covered  by  the  HACCP  plan 
will  be  suspended  using  the  procedures 
in  §  381.237.  The  processing  facilities 
identified  shall  not  be  used  for 
production  of  poultry  product  pending 
completion  of  the  specified  corrective 
action(s),  as  prescribed  in  paragraph 
(c)(3)  of  this  section,  and  writtei 
acknowledgement  thereof  by  tip 
designated  Program  official."  Proiiuct 
produced  by  that  process  prior  to  tlu- 
suspension  suspected  cf  bfe:ng 
adulterated  shall  be  retained  at  the 
establishment  pending  disposition  by 
the  Program,  and  if  such  product  has 
been  shipped,  it  shall  be  subject  to 
voluntary  recall  as  necessary  to  protect 
public  health. 

(2)  A  HACCP  plan  may  be  found 
invalid  if: 

(i)  The  HACCP  plan  dues  not  meet  the 
requirements  of  this  subpart, 

(ii)  HACCP  records  are  not  being 
maintained  as  required  to  validate  the 
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plan  or  verify  process  control  under  the 
plan,  or 

(iii)  A  processing  failure  results  in 
production  of  adulterated  product. 

(3)  Invalid  HACCP  plans  must  be 
corrected  by: 

(i)  Submission  to  the  designated 
program  official  of  a  written,  detailed 
verification  by  a  HACCP-trained 
individual  that  a  modified  HACCP  plan 
has  been  developed  in  consultation  with 
that  individual  and  that  as  modified  the 
plan  corrects  the  deficiencies  found, 
and 

(ii)  In  the  case  of  a  processing 
deficiency  resulting  in  production  of 
adulterated  product,  submission  to  the 
designated  Program  official  of  and 
adherence  to  a  written  plan  for  finished 
product  produced  under  the  modified 
HACCP  plan  to  be  tested  by  an  external 
laboratory  for  chemical  or  microbial 
characteristics,  at  the  establishments 
expense,  as  appropriate  to  demonstrate 
that  the  process  under  the  modified 
HACCP  plan  corrects  the  identified 
problem. 

(4)  If  the  establishment  fails  to  adhere 
to  die  modified  HACCP  plan  and.  if 
applicable,  the  testing  plan,  resulting  in 
a  subsequent  suspension  of  the  same 
process  for  the  same  or  a  related 
deficiency,  the  designated  Program 
official  will,  upon  receipt  and  before 
acknowledgement  of  any  subsequent 
modified  plan{s)  under  paragraph  (c)(3) 
of  this  section,  also  review  the 
establishment  s  performance  under  the 
inspection  regulations  generally  and 
make  a  written  recommendation  to  the 
Administrator  as  to  whether  any 
additional  inspection  or  enforcement 
measures  may  be  required. 

(5)  If  the  Administrator  finds 
deliberate  falsification  of  HACCP 
records,  the  Administrator  will  issue  a 
complaint  for  withdrawal  of  inspection 
services  from  the  establishment  and  will 
refer  the  case  to  the  Department  of 
Justice  for  criminal  prosecution. 

Done  at  Washington,  DC.  on  Januarv  25. 
1995 

Michael  R.  Taylor, 

Acting  Under  Secretary  for  Food  Safety 

Note:  The  following  Appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix— Generic  H.\CCP  for  Raw 
Beef 

National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods 

.Adopted  June  17.  1993 

Table  of  Contents 

I.  Introduction 

II  Epidemiology  of  Foodborne  Illness 

Associated  with  Raw  Beef 
III.  Microbiological  Profile  of  Raw  Beef 


IV.  Hazard  Analvsis 
V  Generic  HACCP 
.A.  Farm  Management  Practices 

B.  Slaughter  Operations 

C.  Distribution,  Retailing,  and  Preparation 
\  I  Role  of  Regulators  and  Industry  in 

HACCP-based  Beef  Processing 
\'II.  New  Technologies  and  Procedures 
V'lII.  Research  Needs 
!.\.  .Attachments 
.\.  General  Sanitation  Guidelines  lor  Raw 

Beef  Slaughter  and  Fabrication 

Operations. 

B,  General  Guidelines  for  the  Handling  of 
Raw  Beef  Products  in  Retail  Food  Stores 
and  Food  Service  Establishments. 

C.  General  Guidelines  for  the  Handling  of 
Raw  Beef  Products  by  Consumers. 

D  Control  Points  and  Critical  Control 
Points  for  Beef  Slaughter  and  Fabrication 
Operations. 

I.  Introduction 

The  following  generic  Hazard 
Analysis  Critical  Control  Point  (H.\CCP) 
plan  for  beef  slaughter  and  processing 
focuses  on  the  slaughter  and  processing 
portions  of  the  total  "farm  to 
consumption"  scope  of  a  complete 
HACCP  program.  The  Committee 
realizes  that  animal  production 
practices  can  play  a  significant  role  in 
controlling  microorganisms  of  food 
safety  concern.  An  overview  of  kev 
attributes  of  live  animal  management 
that  significantly  impact  introduction  or 
control  of  foodborne  pathogens  in 
relation  to  the  ultimate  microbiological 
safety  of  raw  beef  products  is  included 
in  Section  V.A.  Likewise,  specific 
practices  and  procedures  are  required  to 
ensure  the  microbiological  integrity  of 
beef  products  while  they  are  in 
distribution  networks  and  during 
retailing.  Improper  handUng  of  products 
during  processing,  distribution,  in  food 
service  establishments  or  in  the  home, 
can  result  in  the  introduction,  survival, 
or  growth  of  pathogenic 
microorganisms.  A  lack  of  adequate 
controls  throughout  the  complex  food 
chain  will  increase  the  risk  of  foodborne 
disease.  This  portion  of  the  total  HACCP 
program  is  introduced  in  Section  V  C, 
and  will  be  additionally  discussed  in  a 
more  general  document  that  will  be 
developed  to  identify  critical  factors 
that  must  be  controlled  to  ensure  the 
safe  distribution  and  marketing  of  meat 
and  poultry  products. 

The  generic  HACCP  plan  reviews  the 
processing  steps  of  slaughter  operations. 
The  goal  of  HACCP  for  slaughter 
operations  is  to  prevent,  eliminate,  or 
reduce  both  the  incidence  and  levels  of 
microorganisms  pathogenic  for  humans. 
While  beef  slaughter  operations  do  not 
include  a  lethal  treatment  (e.g.,  thermal 
process)  that  ensures  elimination  of 
pathogenic  microorganisms,  a  number 
of  the  processing  steps  can  be  controlled 


to  minimize  microbiological  hazards. 
The  overall  objective  of  the  HACCP 
program  is  to  ensure  that  processing  is 
conducted  in  a  manner  that  enhances 
the  microbiological  safety  of  the 
product.  This  is  achieved  through  the 
effective  management  of  key  operations 
that  can  be  used  to  realistically  prevent 
or  control  the  introduction  or  growth  of 
pathogens. 

Integral  to  HACCP  systems  is 
adherence  to  the  general  practices 
common  to  all  well  controlled  food 
production  facilities  such  as  adequalf 
sanitation,  good  manufacturing 
practices  (GMPs),  effective  equipment/ 
facility  design,  and  maintenance 
(ICMSF,  1988;  Druce,  1988).  A 
knowledgeable,  well  trained  workforce 
is  essential  in  carr>'ing  out  these 
practices.  Important  GMPs  related  to 
beef  slaughter  operations  are  outlined  in 
•ATTACHMENT  A. 

Several  new  technologies  for  beef 
slaughtering  are  in  various  stages  of 
development,  testing,  and 
implementation.  New  technologies  that 
are  likely  to  become  operational  in  the 
near  future  are  included  in  the  generic 
HACCP  plan.  A  summary  that  discusses 
each  of  the  new  technologies  and  the 
anticipated  benefits  of  implementation 
is  included  (Section  VII).  Areas  where 
additional  research  is  required  are  also 
discussed  (Section  VIII).  Academic, 
government,  and  industry  researchers 
should  be  encouraged  to  address  these 
and  related  areas  that  provide  new 
knowledge  and  technologies  for 
enhancing  the  microbiological  safety  of 
beef  products. 

The  generic  plan  provides  general 
guidance  for  developing  plant-specific 
plans.  Such  individualized  HACCP 
plans  for  specific  products  and  facilities 
should  be  developed  and  implemented 
by  manufacturers  as  the  optimal  means 
for  food  safety  management  (NACMCF. 
1992).  HACCP  is  also  recommended  for 
use  as  a  tool  for  inspection  operations. 
The  food  processor  has  the 
responsibility  for  developing  and 
implementing  well-defined  HACCP 
plans.  The  role  of  the  regulatory  agency 
is  to  verify  that  the  processor's  HACCP 
plans  are  effective  and  being  followed 
The  USDA  inspector  should  use  the 
HACCP  plan  for  monitoring  and 
conducting  verification  as  necessary  A 
discussion  of  the  role  of  regulatory 
agencies  and  industry  is  included  in 
Section  VI. 

In  addition,  a  generic  document 
which  outlines  the  specific  roles  of  the 
regulatory  agencifl^and  industry  in 
HACCP  has  been  prepared  by  a  separate 
Working  Group  of  the  Committee. 
The  Committee  recommends  the 
adoption  of  HACCP  principles  to  reduce 
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the  risk  of  contamination  by  pathogenic 
microorganisms.  In  accordance  with  the 
NACMCF  focus  on  safety  (NACMCF, 
1992),  the  current  plan  specifically 
addresses  microbiological  safety. 
However,  it  is  worth  noting  that  the 
increased  process/product  control 
achieved  through  the  adoption  of 
HACCP  is  also  likely  to  enhance  the 
microbiological  quality  of  raw  beef 
products.  Full  implementation  is  critical 
for  HACCP  plans  to  be  successful. 
Management's  commitment  to  the 
HACCP  concept  is  imperative  for 
successful  implementation.  The 
Committee  recommends  that  HACCP 
plans  include  consideration  of  specific 
mechanisms  for  facilitating 
communication  among  all  levels  of 
plant  operations  and  management. 
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II.  Epidemiology  of  Foodborne  Illness 
Associated  With  Raw  Beef 

A.  Introduction 

Foodborne  disease  is  an  important 
cause  of  morbidity  in  the  United  States 
and  throughout  the  world  (Archer  and 
Kvenberg.  1985;  Chver,  1987). 
Surveillance  of  foodborne  diseases  and 
prospective  studies  have  identified 
foods  of  animal  origin  as  important 
vehicles  for  microorganisms  causing 
human  ilbiess  (Todd,  1983,  1989;  Bean 
and  Griffin,  1990).  The  live  animal  is 
exposed  to  a  variety  of  potential  sources 
of  microorganisms  (e.g..  soil,  water, 
feeds,  air.  other  animals,  etc.),  and  often 
acquires  pathogenic  microorganisms 
initially  as  a  result  of  exposure  "on  the 
farm"  or  during  transport  (Galton,  et  al.. 
1954;  Ayers,  1955;  Linton,  et  al.,  1974; 
Martin  and  Smith,  1984;  Clegg,  et  al., 
1986;  Grau,  1987;  Linton  and  Hinton, 
1987).  In  healthy  animals, 
microorganisms  are  confined  primarily 
to  the  gastrointestinal  tract  and  exterior 
surfaces  (hooves,  hide,  hair).  During 
slaughtering  and  dressing,  the  surface  of 
the  carcass  and  subsequent  cuts  of  meat 
may  become  contaminated  with  these 
microorganisms  (Ayers,  1955;  Mackey 
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and  Derrick,  1979;  Smeltzer,  1984; 
Chandran,  et  al.,  1986;  Grau,  1987; 
Dixon,  et  al.  1991).  Foods  of  animal 
origin  may  also  be  contaminated  by 
microorganisms  persisting  in  the 
processing  environment,  or  as  a  result  of 
contact  with  food  handling  personnel  or 
equipment  during  processing, 
distribution,  retailing,  and  use  (Empey 
and  Scott,  1939;  Ingram,  1949;  DeWit" 
and  Kampelmacher.  1981,  1982; 
Smeltzer,  1984;  Smulders  and 
Woolthuis,  1983;  Druce,  1988; 
Ligugnana  and  Fung,  1990;  Restaino  and 
Wind,  1990).  The  extent  of  this 
contamination  will  depend,  to  a  large 
degree,  on  the  sanitary  control  exerted 
during  slaughtering  and  dressing  (Ayers, 
1955;  Empey  and  Scott,  1949;  Ingram. 
1949;  Smulders  and  Woolthuis,  1983; 
Chandran,  et  al.,  1986;  Dixon,  et  al., 
1991).  This  section  focuses  on  the 
microorganisms  that  are  the  primary 
cause  of  morbidity  and  mortality 
associated  with  raw  beef  products. 

B.  Sources  and  Limitations  of  Data 

In  the  United  States,  foodborne 
disease  data  are  derived  from  outbreak 
investigations,  prospective  studies,  and 
outbreak  and  sporadic  disease 
surveillance  conducted  and  reported  by 
public  health  organizations  such  as  the 
U.S.  Centers  for  Disease  Control  and 
Prevention  (CDC).  The  majority  of  the 
data  is  acquired  through  passive 
outbreak  surveillance  programs.  It  is 
assumed  that  the  incidence  data 
represent  only  a  fraction  of  the  total 
number  of  cases  due  to  significant  under 
reporting  (Bean  and  Griffin,  1990; 
Buchanan  and  DeRoever,  1993).  Such 
programs  do  not  effectively  record  the 
incidence  of  sporadic  disease.  Assessing 
the  impact  of  raw  beef  products  on 
foodborne  disease  is  complicated  by  the 
potential  for  such  foods  to  serve  as  an 
indirect  source  of  pathogens.  Further, 
most  available  outbreak  data  are  for 
cooked  beef  products.  Identification  of 
any  relationship  between  an  outbreak 
and  the  presence  of  pathogenic 
microorganisms  in  raw  beef  must  be 
determined  through  adequate 
investigations  that  pinpoint  food 
handling,  processing,  and  preparation 
errors.  Typically,  microbial  foodborne 
disease  outbreaks  involve  errors 
associated  with  mishandling  or 
inadequate  processing  of  the  raw  beef, 
failure  to  control  time  and  temperature 
after  cooking,  or  post-processing 
contamination. 

C.  Outbreak  Data 

In  the  United  States  between  1973 
and  1987,  beef  products  accounted  for 
9%  of  reported  outbreaks  and  10%  of 
the  cases  in  which  a  food  vehicle  was 


implicated  (Bean  and  Griffin.  1990). 
Similar  results  were  reported  for  Canada 
(Todd.  1989).  Raw  beef  has  been 
reported  to  serve  as  a  vehicle  for  a 
variety  of  disease  causing  organisms 
(i.e.,  viruses,  protozoa,  parasites,  etc.); 
however,  bacterial  pathogens  accounted 
for  92%  (159  of  172)  of  beef-associated 
outbreaks  in  which  an  etiologic  agent 
was  identified  (Bean  and  Griffin,  1990) 
The  primary  bacterial  etiologic  agents 
for  beef-related  outbreaks  were 
Salmonella  spp.  (48%).  Clostridium 
perfringens  (32%),  and  Staphylococcus 
aureuas  (14%).  Recently,  Escherichia 
coli  0157.:H7  has  played  an  increasingly 
important  role  as  a  cause  of  ra\v  beef 
associated  foodborne  illness. 
Contamination  of  the  raw  beef 
combined  with  improper  food  handling 
practices  is  an  important  factor  in  a 
substantial  portion  of  the  Salmonella 
cases  (Silliker,  1982;  Br\an,  1979) 
Clostridium  perfringens  outbreaks  are 
generally  associated  with  cooked 
products  that  are  held  at  inadequate 
holding  temperatures  in  institutional 
and  food  ser\'ice  settings  (Bryan,  1980) 
Spices  and  other  dry  ingredients  can 
also  be  a  source  of  C.  perfringens. 
enterotoxigenic  Bacillus  cereus,  S 
aureus,  and  Salmonella  (NRC,  1985) 
Food  handling  personnel  are  the 
primary  source  of  S.  aureus,  and 
outbreaks  are  generally  associated  with 
temperature  abuse  after  contamination 
of  the  cooked  products  (Brvan,  1980) 

D.  Sporadic  Cases 

Foodborne  diseases  that  are 
predominately  associated  with  sporadic 
cases  are  under-represented  by  outbreak 
data.  A  pertinent  recent  example 
associated  with  beef  is  £.  coli  0157:H7. 
a  major  agent  of  hemorrhagic  colitis 
(Belongia,  et  al..  1991;  Doyle.  1991, 
Griffin,  et  al.,  1988;  Riley,' 1987;  Wells, 
et  al.,  1991).  A  prospective  study  of 
diarrheal  disease  in  the  State  of 
Washington  identified  this  organism  as 
the  third  most  frequently  isolated  cause 
of  bacterial  diarrheal  disease 
(MacDonald,  et  al..  1988).  Of  particular 
concern  is  this  organism  s  association 
with  hemoljlic  uremic  sradrome 
(HUS),  a  sequela  of  hemorrhagic  colitis 
This  hfe-threatening,  chronic  kidney 
disease  occurs  in  2-7%  of  patients  with 
shiga-like  toxin  £.  co/j-associated 
disease  (Griffin  and  Tauxe,  1991).  HUS 
has  a  6%  rate  of  mortality,  with  children 
being  the  most  susceptible. 

Listeria  monocytogenes  is  another 
pathogen  where  a  substantial  portion  of 
the  cases  caused  by  this  microorganism 
are  sporadic.  While  foodborne 
transmission  appears  to  account  for 
most  human  listeriosis  cases,  no 
epidemiological  link  to  beef  products 
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has  been  established^Sch achat,  et  al., 
1991, 1992;  Farber  and  Peterkin,  1991; 
Ryser  and  Marth,  1991). 

E.  Mechanisms  of  Transmission  and 
Risk  Factors 

Since  beef  products  may  be  eaten  after 
cooking  procedures  that  are  insufficient 
to  assure  elimination  of  bacterial 
pathogens,  intrinsic  contamination  of 
the  raw  product  represents  a  potential 
risk.  This  is  particularly  true  for  ground 
beef  where  contamination  that  would 
normally  be  limited  to  the  exterior  of 
meat  is  spread  throughout  the  product 
during  grinding  (ICMSF,  1980).  This 
problem  has  also  occurred  when  roast 
beef  that  Was  internally  contaminated 
by  restructuring  or  injection  was 
inadequately  cooked  (Br\an  and 
McKinley.  1979). 

Food  handling  errors  often  contribute 
to  foodbome  disease  outbreaks  (Todd, 
1983,  1989).  These  include  such  factors 
as  improper  holding  temperatures, 
inadequate  cooking,  contaminated 
equipment,  and  food  handler  hygiene. 
Inadequate  cooking  and  improper 
w  holding  temperatures  are  particularly 
pertinent  for  beef  products.  A  number  of 
these  factors  have  been  addressed 
successfully.  For  e.xample, 
undercooking  in  commercial  plants  has 
been  addressed  through  the 
standardization  of  thermal  processing 
requirements,  such  as  the  guidelines  for 
roast  beef  (USDA,  1983  NACMCF. 
1989).  However,  similar  levels  of  control 
have  not  been  achieved  in  the  home  or 
in  all  food  service  establishments. 

Other  factors  that  appear  to  influence 
the  incidence  of  foodbome  disease  are 
the  source,  primary  purpose,  and  health 
of  the  animals.  At  least  for  E.  coli 
0157:H7,  there  is  a  strong  correlation 
with  meat  from  dairy  cattle,  but  not 
"fed"  cattle  (Wells,  et  al.,  1991;  [)oyle, 
1991;  Griffin  and  Tauxe,  1991).  The 
incidence  was  highest  in  young  animals. 
Higher  incidences  of  Salmonella 
contamination  of  raw  beef  products  also 
appears  to  be  correlated  with  calf 
slaughter  operations  (Hogue.  et  al.. 
1993). 

The  beef  industry  is  made  up  of  two 
major  segments.  Animals  for  the  fed- 
cattle  market  come  through  feedlots  to 
the  slaughter  plants.  These  are  largely 
animals  raised  for  higher  quality  meat, 
and  are  processed  into  wholesale  cuts 
for  boxed  beef.  The  trimmings  go  into 
manufacturing  ground  beef  or  sausage. 
The  majority  of  fed-cattle  are 
slaughtered  by  a  small  number  of  large 
operators.  Cow  meat  is  produced  from 
culled  dairy  cattle  or  beef  cows 
advanced  in  age.  The  primary  use  of 
cow  meat  is  ground  beef  and  processed 
meats.  This  segment  of  the  industry  is 


characterized  by  a  large  number  of  small 
operators.  A  recent  survey  of  the  beef 
slaugliter  industry  indicated  that  the 
overall  microbiological  quality  of  raw 
beef  was  inversely  correlated  to 
slaughter  volume;  however,  no  such 
association  was  observed  for  Salmonella 
contamination  (Hogue,  et  al.,  1993). 
Salmonella  contamination  was  more 
closely  related  to  the  health  of  animals 
brought  to  slaughter.  It  is  important  to 
note  that  surveys  of  this  type  only 
provide  broad  statistical  trends.  Further 
work  is  needed  to  determine  the 
operational  differences  both  within  and 
between  large  and  small  volume 
operations  that  could  account  for  the 
observed  trends. 
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III.  Microbiological  Profile  of  Raw  Beef 

A.  General  Microbiological  Parameters 
Associated  with  Beef 

Beef  muscle  is  a  nutrient-rich 
substrate  that  can  support  the  growth  of 
a  wide  range  of  microorganisms.  It  is 
generally  assumed  that  the  interior  of 
intact  muscle  is  free  of  microorganisms. 
However,  localized  presence  of  bacteria 
can  occur  in  lymph  nodes  or  the  area 
adjacent  to  bone  joints,  particularly  if 
they  are  inflamed.  Microorganisms  are 
introduced  into  the  interior  of  meats  as 
a  result  of  the  translocation  of  baqteria 
from  the  surface  of  the  carcass.  The 
initial  microflora  is  diverse  at  the  time 
of  slaughter;  however,  subsequent 
refrigerated  storage  selects  for  a  limited 
group  of  aerobic  psychrotrophic  species, 
particularly  those  of  the  Pseudomonas- 
Moraxella-Acinetobacter  group 
(Johnston  and  Tompkin.  1992).  The 
specific  genera  encountered  is 
dependent  on  the  storage  temperature, 
oxygen  availability,  pH,  and  moisture 
content  (von  Holy  and  Holzapfel,  1988). 

1.  Temperature 

Microbial  growth  in  beef  is  strongly 
dependent  on  environmental 
temperature.  As  storage  temperatures 
are  lowered  toward  freezing  there  is  a 
significant  decrease  in  the  rate  of 
microbial  growth  as  well  as  a  reduction 
in  the  diversity  of  the  microflora. 


2.  Moisture  Content 

Fresh  meat  has  a  water  activity  (a*)  of 
>0.99  which  supports  the  growth  of  a 
wide  variety  of  bacteria,  yeast,  and 
molds.  At  high  a*  values  (a«,  >0.97),  the 
rapid  growrth  rates  characteristic  of 
bacteria  allow  them  to  predominate. 
However,  as  meat  surfaces  dry,  the 
differential  in  growth  rates  becomes  less 
important.  Below  a*  values  of  0.94, 
fungal  species  play  an  increasingly 
important  role  as  the  dominant  type  of 
microorganism. 

3.  pH 

The  pH  of  fresh  beef  is  dependent  on 
a  number  of  factors  including  feeding 
and  handling  practices  at  the  time  of 
slaughter,  and  range  from  5.3-6.5. 
Under  normal  conditions,  the  pH  of  beef 
after  slaughter  and  chilling  is  <5.8.  Both 
the  rate  of  microbial  growth  and  the 
diversity  of  the  microflora  will  be 
restricted  at  the  lower  end  of  the  pH 
range  (Grau,  1981). 

4.  Oxygen  Availability 

Unpackaged  fresh  beef  actually 
represents  two  microbiological 
environments  in  relation  to  oxygen 
availability.  The  surface  is  aerobioan 
environment  that  permits  the  rapid 
growth  of  aerobic  psychrotrophs  such  as 
Pseudomonas.  However,  the  poising 
capacity  of  meat  tissue  is  high,  and  an 
anaerobic  environment  predominates 
within  2  mm  of  the  surface.  This  selects 
for  anaerobes,  microaerophiles,  and 
facultative  anaerobes.  Restricting 
oxygen  availability  through  the  use  of 
physical  barriers  can  substantially  alter 
microbial  growrth  at  the  surface  of  meats. 
Fresh  beef  is  an  actively  respiring 
system  and  even  a  partial  restriction  of 
o.xygen  permeability  across  a  plastic 
wTap  results  in  a  depletion  of  oxygen 
and  an  accompanying  increase  in 
carbon  dioxide.  This  produces  a  shift 
from  aerobic  species  (e.g., 
pseudomonads)  to  microaerophiles  and 
facultative  anaerobes  such  as 
Lactobacillus,  Pediococcus, 
Leuconostoc,  Streptococcus, 
Carnobacterium,  and  Brochothrix. 
Grinding  raw  beef  increases  the  surface 
area  e.xposed  to  oxygen,  at  the  same 
time  distributing  any  contamination 
present  on  the  surface  throughout  the 
meat.  However,  the  increased  surface 
area  also  increases  the  amount  of 
actively  respiring  muscle  tissue,  leading 
to  rapid  oxj'gen  depletion  within 
packaging  material  that  restricts  oxygen 
availability. 

There  has  been  speculation  that 
vacuum  packaging  or  modified 
atmosphere  packaging  (VP/MAP)  could 
lead  to  a  situation  where  if  a  product 
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was  temperature  abused,  the  normal 
aerobic  spoilage  microflora  could  be 
suppressed,  but  pathogenic  facultative 
anaerobes  would  grow  unabated 
(Genigeorgis.  1985;  Hintiian  and 
Hotchkiss,  1986:  Gill  and  DeLacy,  1991). 
At  present,  there  is  httle 
e])idemiological  or  other  data  available 
indicating  that  there  are  any  problems 
with  VP/MAP  of  raw  beef.  However,  the 
potential  must  be  considered  when 
evaluating  the  hazards  associated  with 
beef. 

B.  Potential  for  Food  borne  Pathogens 

Low  levels  of  pathogenic  bacteria  can 
be  isoUted  from  a  varying  percentage  of 
raw  beef  products.  A  number  of  studies 
have  examined  raw  beef  products  for  L 
monocytogenes  worldwide,  with 
reported  incidence  rates  ranging  from  0 
to  >50%  (Ryser  and  Marth.  1991).  The 
incidence  rates  for  Salmonella  on  raw 
beef  are  generally  low  (<5%):  however, 
higher  rates  have  been  reported 
(Felsenfeld,  et  al.,  1950:  Weissman  and 
Carpenter.  1969;  Goo,  et  al.,  1973;  Nazer 
and  Osborne.  1976;  Stolle.  1981).  The 
incidence  of  E.  coU  0157:H7  in  raw  beef 
appears  to  be  low.  and  associated  with 
dairy  cattle  (Doyle  and  Schoeni,  1987; 
Belongia,  etal..  1991:  Wells,  etal., 
1991). 

The  sources  of  pathogenic 
microorganisms  vary.  For  example,  S. 
aureus  is  generally  associated  with  food 
handlers  or  mastitic  cows.  Salmonella, 
E.  coli,  and  other  enteric  pathogens  are 
typically  associated  with  fecal  material 
and  can  be  commonly  isolated  from  the 
hooves  and  hides  of  cattle  (Stolle,  1981). 
There  appear  to  be  several  means  by 
which  enteric  pathogens  become 
attached  to  raw  beef,  though  there  does 
appear  to  be  a  preferential  binding  to 
connective  tissue  (Benedict,  et  al., 
1991).  Recent  research  has  indicated 
that  the  preferential  binding  of 
Salmonella  to  connective  tissue 
involves  a  genetically  encoded  cell 
surface  binding  site  (Sanderson,  et  al.. 
1991).  L.  monocytogenes  can  be 
endemic  in  cattle;  however,  recent 
European  studies  (Ryser  and  Marth. 
1991)  suggest  that  the  food  processing 
environment  can  be  an  important  source 
of  this  pathogen.  The  presence  of  low 
levels  of  pathogenic  bacteria  on  beef 
may  be  unavoidable;  however,  care 
must  be  exercised  to  ensure  that  this 
level  is  minimal.  Further,  beef  products 
should  be  handled  in  a  manner  that 
assures  that  pathogens  of  significance 
have  little  or  no  opportunity  to 
proliferate  (Gill  and  DeLacv,  1991). 

A  variety  of  mesophilic  foodborne 
pathogens  are  potentially  capable  of 
growing  in  the  microbiological 
environment  associated  with  both  the 


surface  or  the  interior  if  the  meat  is  held 
above  S-IO'C  (Mackey,  et  al.,  1980; 
Grau.  1981;  Gibson  and  Roberts,  1986; 
Smith,  1987).  The  microflora  of  raw  beef 
may  contain  members  that 
competitively  inhibit  the  growth  of 
enteric  pathogens  such  as  Salrnonella 
under  certain  conditions  (Gilliland  and 
Speck,  1977;  Gill  and  Newton,  1980). 
However,  a  number  of  studies  have 
concluded  that  the  microflora  of  raw 
beef  cannot  be  relied  on  to  prevent  the 
growth  of  mesophilic  pathogens  in 
temperature-abused  beef  (Mackey,  et  al., 
1980;  Smith,  1985, 1987;  Mackey  and 
Kerridge,  1988).  Further,  vacuum  and 
modified  atmosphere  packaged  raw  beef 
that  is  temperature  abused  at  >12''C  and 
>15°C  may  support  significant  growth  of 
Salmonella  before  overt  spoilage  is 
detected  (Gill  and  DeLacy,  1991).  Initial 
studies  on  the  growth  characteristics  of 
E.  coli  0157:H7  (Buchanan  and 
Klawitter,  1992c;  Glass,  et  al.,  1992) 
indicate  that  it  is  likely  to  behave  in  a 
manner  similar  to  other  serotypes  of  E. 
coli  and  Salmonella  (Smith,  1985.  1987; 
Hughes  and  McDermott.  1989). 

Psychrotrophic  pathogenic  species, 
including  L  monocytogenes.  Yersinia 
enterocolitica,  Aeromonas  hvdrophila, 
and  some  strains  of  Bacillus  cereus, 
represent  a  special  concern  because  they 
are  capable  of  growth  at  refrigeration 
temperatures.  While  both  Y. 
enterocolitica  and  B.  cereus  have  been 
epidemiologically  linked  to  products  of 
animal  origin,  typically  they  are  not 
associated  with  raw  beef  products. 
Aeromonas  hydrophila  can  be 
frequently  isolated  from  refrigerated  raw 
beef;  however,  the  role  of  this  organism 
in  disease  outbreaks  involving  non- 
immunocompromised  individuals  is 
still  poorly  understood  (Palumbo.  et  al.. 
1991). 

While  there  have  been  no  outbreaks  of 
listeriosis  attributed  to  raw  beef 
products,  L.  monocytogenes'  growth 
characteristics,  increased  thermal 
resistance  compared  to  enteric 
pathogens,  and  incidence  in  raw  and 
cooked  meat  products  (Ryser  and  Martli. 
1991)  has  prompted  investigations  of  its 
behav  ior  in  raw  beef  Listeria 
monocyiogenes  is  capable  of  grov\th  in 
temperature-abused  raw  beef  (Buchanan 
and  Klawitter,  1992a):  however,  there 
are  conflicting  reports  concerning  the 
ability  of  the  organism  to  grow  in  raw 
beef  at  >5''C  (Kahn,  et  al..  1972;  1973: 
Johnson,  et  ai.,  1988a.  b;  Grau  and 
Vanderlinde,  1988;  Buchanan,  et  al.. 
1989:  Gill  and  Reichel.  1989;  Glass  and 
Doyle.  1989;  Shelef,  1989;  Dickson, 
1990;  Buchanan  and  Klawitter,  1991; 
Kaya  and  Schmidt,  1 989,  1991 ).  The 
observed  differences  may  be  attributable 
to  either  the  pH  (Gill  and  Reichel,  1989; 


Kaya  and  Schmidt,  1991)  or  the  physical 
form  (cuts  versus  ground)  (Buchanan 
and  Klawitter,  1991)  of  the  meat.  The 
effects  of  individual  microorganisms  of 
meat  microflora  on  the  growth  of  L. 
monocyiogenes  include  none, 
inhibitory,  and  even  stimulatory, 
depending  on  the  specific  species  or 
strain  (Ingram,  et  al.,  1990;  Tran,  et  al., 
1990;  Mattila-Sandholm  and  Skytta, 
1991).  A  number  of  raw  meat  isolates  of 
lactic  acid  bacteria,  particularly 
Carnobacterium  and  Lactobacillus 
species,  have  been  reported  to  produce 
bactariocins  against  L  monocytogenes 
(Schillinger  and  Lucke,  1989;  Ahn  and 
Stiles,  1990a,  b;  Mortvedt  and  Nes, 
1990;  Lewus,  et  al.,  1991;  Buchanan  and 
Klawitter,  1992a,  b).  While  there  are 
potential  applications  for  controlling 
foodborne  pathogens  through  the  use  of 
a  competitive  microflora  (Buchanan  and 
Klawitter,  1992b),  the  current  state  of 
knowledge  does  not  allow  this  to  be 
relied  on  as  a  primary  means  of  control 
The  primary  means  for  controlling 
psychrotrophic  pathogen  growth 
remains  the  maintenance  of  storage 
temperatures  as  low  as  possible  (<2*C) 
and  a  normal  low  pH  (<5.8). 
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IV.  Hazard  Analysis 

Epidemiological  data  (section  II.  A-K) 
indicate  that  three  microorganisms  have 
accounted  for  94%  of  the  outbreaks  in 
which  beef  has  been  implicated.  Raw 
beef  has  been  a  major  source  for 
salmonellae  in  the  outbreaks.  Raw  beef 
has  been  one  of  many  potential  sourrra 
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for  C.  perfringens.  Raw  beef  can  be  a 
source  of  S.  aureus.  This  is  a  concern  in 
the  manufacture  of  fermented  and  dried 
meats.  Raw  beef  is  a  source  for  sporadic 
cases  and.  occasionally,  outbreaks  of 
illness  due  to  E.  coli  0157:H7. 

The  hazard  analysis  leads  to  the 
conclusion  that  raw  beef  can  be  an 
important  vehicle  in  the  transmission  of 
two  important  foodborne  pathogens: 
salmonellae  and  E.  coli  0157;H7.  These 
pathogens  are  similar  in  a  number  of 
respects,  such  as: 

a.  Sensitivity  to  heat  and  cold, 

b.  Sensitivity  to  chemicals, 

c.  The  ability  to  multiply 
asymptomatically  in  the  bovine 
intestinal  tract,  and 

d.  Potential  for  low  infectious  doses. 
E.  coli  0157:H7  and  certain 

Salmonella  serovars  may  cause 
secondary  infections  and  chronic 
sequelae.  Also,  both  pathogens  may 
cause  death,  particularly  with  E.  coli 
0157:H7. 

The  primary  microbiological  hazards 
encountered  during  the  beef 
slaughtering  process  are  salmonellae 
and  E.  coli  0157:H7.  The  following 
generic  HACCP  plan  will  be  directed 
primarily  at  control  of  these  pathogens. 
Efforts  to  improve  slaughter  hygiene 
will  reduce  the  presence  of  other 
pathogens  [C.  perfringens,  S.  aureus,  L. 
monocy'togenes)  on  carcass  meat. 

V.  Generic  HACCP 

The  factors  that  impact  the 
microbiological  safety  of  raw  beef 
products  during  its  "farm  to  consumer" 
lifetime  can  be  subdivided  into  four 
segments:  (1)  live  animal  practices,  (2) 
slaughter  and  processing  operations.  (3) 
distribution  and  retailing  operations, 
and  (4)  consumer  food  handling 
practices.  Key  factors  associated  with 
live  animal  practices  are  introduced  and 
discussed  in  Section  V.A.  The 
individual  steps  involved  in  slaughter 
and  processing  operations  are  detailed 
as  a  generic  HACCP  plan  in  Section  V.B. 
The  primary  thrust  of  the  first  two 
sections  is  the  control  of  enteric 
bacteria,  the  class  of  pathogenic 
microorganisms  associated  with  and 
amenable  to  control  during  these  phases 
of  raw  beef  production  and  processing. 
The  factors  associated  with  distribution, 
retailing,  and  consumer  practices  that 
impact  the  safety  of  raw  beef  products 
are  introduced  in  Section  V.C. 

A.  Farm  Management  Practices 

Raw  beef  originates  from  several 
sources  of  cattle.  These  can  be  classified 
into  two  major  categories,  fed  beef  and 
mature  beef.  Fed  beef  typically  comes 
from  animals  that  have  been  raised  to 
desired  market  weight,  usually  less  than 


two  years  of  age.  Mature  beef  comes 
from  dairy  or  beef  animals  that  have 
been  marketed  after  being  used  for  milk 
or  calf  production.  Fed  beef  serves  as 
the  major  source  of  whole  beef  products 
and  some  ground  beef  products.  Matvue 
dairy  and  beef  animals  are  a  primary 
source  of  ground  meat  and  patties  to 
consumers,  including  food  service 
establishments. 

The  husbandry  practices  under  which 
fed  beef  cattle  and  mature  dairy  and 
beef  cattle  are  managed  are  quite 
different.  However,  potential  for 
microbial  contamination  of  the  final 
product  exists  in  both  and  they  share 
many  of  the  s^me  risks.  There  are  major 
aspects  in  tLe  production  phase  that  can 
influence  incidence,  control,  and 
prevention  of  potential  human 
pathogens  in  cattle. 

1.  Transportation 

The  production  cycle,  especially  of 
fed  beef,  typically  involves  time  spent 
on  two  or  more  premises  prior  to 
movement  to  processing  facilities. 
Transportation  is  often  necessary  but 
contributes  to  an  increased  incidence  of 
contamination  due  to  both  the  stress 
placed  upon  animals  and  the  increased 
risk  of  exposure  of  cattle  to  potential 
human  pathogens  (Cole,  et  al.,  1988; 
Hutcheson  and  Cole,  1986).  Dairy 
animals  handled  in  a  similar  manner 
would  experience  similar  risk. 

Transport  time  should  be  such  that 
the  animals  reach  other  production 
facilities  and  processing  establishments 
in  an  expedient  manner,  with  stress 
kept  to  a  minimum.  Transport  vehicles 
should  be  free  of  injurious  structural 
defects.  Vehicles  should  be  clean  at  the 
time  animals  are  loaded,  and  cleaned 
and  sanitized  following  unloading  at  the 
slaughter  facility. 

2.  Marketing 

Marketing  is  accomplished  through  a 
number  of  outlets  that  introduce  varying 
degrees  of  risk.  Cattle  frequently  are 
sold  or  moved  through  either  auction 
markets,  direct  selling  from  producer  to 
backgrounder  or  feedlot.  video  auctions, 
or  collection  points.  Animals  from 
multiple  sources  are  commonly 
commingled  at  one  or  more  points 
during  production,  resulting  in  transfer 
of  potential  pathogens  between  animals. 

Inspectors  at  slaughter  plants  must 
maintain  high  standards  regarding 
diseased  and  otherwise  inferior  animals, 
including  continued  close 
communication  with  cattle  producers  to 
provide  information  to  improve  quality 
and  safety  standards  in  slaughter 
animals. 


3.  Animal  Husbandry 

Numerous  management  practices  are 
influenced  by  environmental 
conditions.  For  example,  excessive 
moisture  conditions  generally  result  in 
higher  levels  of  hide  contamination 
v«th  mud.  feces,  and  other  extraneous 
matter.  Management  systems  that 
minimize  the  impact  of  adverse 
envirorunental  conditions  would  be 
expected  to  decrease  microbial 
contamination.  This  may  involve  basic 
changes  in  animal  husbandry  (Smith 
and  House,  1992).  Controlling  exposure 
and  contamination  is  especially 
important  immediately  prior  to 
shipment  to  slaughter. 

4.  Role  of  Stress 

Stressed  animals  have  lowered 
disease  resistance,  making  them  more 
susceptible  to  pathogens  and  at 
increased  risk  of  shedding  potential 
human  pathogens  (Breazile.  1988).  For 
example,  animals  which  are  exposed  to 
salmonellae  can  become  intermittent 
shedders  of  this  organism.  Various 
forms  of  stress  can  result  in  increased 
shedding  and  clinical  disease,  causing 
increased  exposure  to  pennates. 
increasing  the  risk  also  to  humans 
through  contaminated  meat. 

Management  systems  addressing 
increased  animal  welfare  and  better 
husbandry  decrease  levels  of  stress,  and 
would  be  expected  to  decrease  the 
incidence  of  pathogens.  For  example, 
improvements  in  cattle  handling 
systems  reduce  stress-related  immune 
suppression  associated  with  animal 
processing  procedures  (Grandin,  1984, 
1987).  A  number  of  other  factors,  such 
as  animal  density,  frequency  of  feedlot 
pen  use,  and  commingling  of  sick 
animals,  can  affect  stress  levels  and  thus 
risk  of  human  pathogen  exposure. 
Salmonella  is  capable  of  surviving 
variable,  prolonged  periods  of  time  in 
animal  facilities  (Rings,  1985). 

5.  Feed  and  Water  Contamination 

Feed  and  water  are  potential  sources 
of  microbial  contamination  to  cattle 
(Robinson,  et  al.,  1991).  Feedstuffs 
should  be  documented  free  of 
Salmonella  and  other  enteric  pathogens 
(Mitchel  and  McChesney,  1991).  This  is 
especially  critical  for  feeds  containing 
rendered  byproducts.  Water  must  be 
from  clean,  non-fecally  contaminated 
sources. 

6.  Antimicrobial  Use 

Therapeutic  and  subtherapeutic  use  of 
antimicrobials  has  long  been  a  practice 
in  the  cattle  industry.  Recent  emphasis 
on  regulations  and  resulting  industry 
response,  such  as  quality  assurance 
programs,  has  resulted  in  more 


responsible  use  of  antibiotics  in  cattle 
Therapeutic  use  of  anUbiotics  is  used  to 
reduce  effects  of  clinical  diseases  in 
cattle,  including  potential  human 
pathogens  such  as  salmonellae. 
Additional  information  is  needed 
regarding  advisability  of  sor^  currently 
accepted  practices,  especially  when      ' 
considering  human  health  risks  (Rings 
1985;  Kennedy  and  Hibbs.  1993). 

7.  Animal  Idejntification 

The  beef  anid  dairy  industries,  along 
with  state  and  federal  agencies,  must 
continue  to  develop  adequate  means  to 
identify  animals  from  the  initial 
production  unit  through  the  slaughter 
process.  Permanent  animal 
identification  is  essential  so  producers 
can  assume  fujither  respon.sibilitv  for  the 
beef  they  market  by  boing  able  to  track 
animals  through  the  entire  production, 
slaugh 'rr.  wholesale,  and  retail 
processes.  Currently,  mature  animals  are 
identified  by  backtags  as  part  of  the 
Brucellosis  eradication  program. 
Retention  of  this  portion  of  the  program 
is  suggested  until  bettor  means  of 
identification  ite  implemented. 
Permanent  identification  is  a  critical 
issue  for  improving  the  safety  of  raw 
beef  at  the  nroducer  level. 

Projected  Needs:  Current  and  future 
strategies  that  may  be  useful  in 
decreasing  the  risk  of  microbial 
contamination  at  production  levels 
include  assessments  of  the  prevalence  of 
human  pathogens  in  cattle,  permanent 
identification  of  animals  using 
advanced  technology  (USAHA.  1992; 
Maher  1991;  Nelson,  1991).  use  of  new 
and  improved  vaccines,  use  of  improved 
management  methods  in  reducing 
microbial  contamination  risk,  and 
incorporation  of  biotechnological 
advances  in  cattle  production  as  they 
are  proven  to  be  beneficial  in 
minimizing  or  preventing  microbial 
contamination. 

Producers  should  be  encouraged  to 
careftilly  review  production  methods 
and  HACCP  guidelines  to  decrease  risks 
associated  with  pathogpnic  microbial 
contamination  (Smith  and  House,  1992). 
Utilization  of  quality  management 
principals  is  recommended  since  these 
concepts  will  result  in  improved  quality 
assurance  and  pre-har\'est  food  safety   ' 
programs  (Schmitz,  1993;  FAPMC.  1992- 
AVMA.  1992).  Implementation  of 
producUon  practices  suggested  by  these 
programs  are  critical  at  all  phases  of 
cattle  producUon  regardless  of  unit  size 
or  type. 

B.  Slaughter  Operations 

Unit  operations  associated  with  the 
slaughter  and  dressing  of  beef  are 
summarized  in  Figure  1.  A  more 
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detailed  examination  of  each  of  the 
steps  is  provided  in  ATTACHMENT  D 
A  CCP  within  a  Hazard  Analysis  and 
Critical  Control  Point  (HACCP)' program 
IS  defined  as  any  point,  step,  or 
procedure  at  which  control  can  be 
applied  and  a  food  safety  hazard  can  be 
prevented,  eliminated,  or  reduced  to 
acceptable  levels  (NACMCF,  1992) 

Seven  specific  CCP  process  steps  have 
been  designated  in  the  processing  of  raw 
beef  (Figure  1  and  Table  1).  These 
include  (1)  skinning.  (2)  post-skinn-ng 
wash/bactericidal  rinse.  (3)  evisceration, 
(4)  final  wash/bactericidal  rinse.  (5) 
chill,  (6)  refrigerated  storage,  and  (7) 
labehng. 

For  each  of  these  CCP  bteps  critical 
umits  arc  defined  for  proper  control. 
These  CCPs  must  be  monitored  at  a 
frequency  sufficient  to  ensure  process 
control.  Corrective  actions  to  be  taken 
when  CCPs  do  not  meet  cii;  leal  limits 
should  be  specified  clearly  in  the 
HACCP  plan.  This  shouldinclude  the 
priorities  of  actions  to  be  taken  and  the 
individuals  to  be  notified  of  the 
deviation.  The  HACCP  system  should  be 
verified  according  to  HACCP  principle 
#7  (NACMCF.  1992).  ^. 

The  seven  CCPs  with  procedures 
associated  with  the  processing  step  a.-^ 
shown  in  the  following  outline. 


Implementation  and  Management  of 
HA  CCP  CriUcal  Con  trol  Points 


cleaned  and  sanitized.  The  operator 
performing  the  skinning  process  must 
be  trained  to  minimize  contamination 
Management  must  reinforce  the  proper 
techniques  through  adequate 
supervision. 

The  effectiveness  of  the  CCPs  outlined 
in  this  document  are  based  on  the 
concept  cf  additive  impact.  Wash  and 
bactericidal  rinse  steps  will  sigr.ificantlv 
reduce  the  level  of  microbial 
contamination  resulting  from  the 
skinning  or  evisce.-ation  steps:  however, 
the  efficar.y  of  these  processes  are 
dependent  on  control  of  skin.ning  and 
evisceration.  The  procedures  and 
corrective  actions  outlined  for  CCP  1 
and  CCP  3  minimize  the  level  of 
contaminating  material  that  mu.<it  bo 
removed  by  the  wash  and  rinse  steps 

If  critical  limits  for  CCP  l  are 
exceeded,  corrective  actions  must  be 
taken  prior  to  the  carcasses  being 
subjected  to  the  post-skinning  wash  and 
bactericidal  rinse.  Corrections  of  CCP  1 
deviations  can  be  achieved  by  adding 
additional  operators  to  the  skinning 
procedure,  reducing  the  chain  speed  in 
the  skinning  area,  and/or  conducting 
carcass  trimming  prior  to  the  post- 
skinning  wash  and  bactericidal  rinse. 

CCP  2:  Post-Skinning  Wash  and 
Bactericidal  Rinse 


CCP  1:  Skinning 

The  hide  is  the  first  major  source  cf 
microbial  contamination  on  fresh  beef 
carcasses.  Cattle  leaving  the  farm,  feed 
lot,  or  sales  bam  for  delivery  to  the 
slaughter  plant,  carry  with  them 
microbial  populations  indicative  of 
what  occurred  during  the  care  and 
handling  of  the  live  animal.  Salmonella 
and  other  types  of  bacteria  can  be 
spread  during  the  skinning  process 
through  contact  with  hide,  hands  and 
various  pieces  of  equipment  (Empev 
and  Scott,  1939;  Newton,  et  al..  1978- 
Stolle.  1981;  Grau,  1987).  Current 
skinning  technology  does  not  provide  a 
means  for  destroying  enteric  pathogens 
that  reside  on  the  hide  of  animals 
coming  to  slaughter.  There  also  is  no 
available  means  to  remove  all  soil  from 
the  hide  of  animals  prior  to  slaughter: 
however,  preslaughter  washing  does 
have  a  positive  effect  (Empey  and  Scott 
1939;  Dixon,  et  al.,  1991).  Skiiuiing. 
therefore,  should  be  done  in  a  manner 
diat  will  minimize  cross-contamination 
from  the  hide  to  the  carcass.  This 
contamination  can  be  minimized  by 
pulling  the  hide  down  and  out  frtjm  the 
carcass  as  opposed  to  upward  and  away. 
In  addition,  equipment  and  carcass 
contact  surfaces  must  be  properly 


During  the  skinning  process,  newly 
exposed  carcass  surfaces  can  become' 
contaminated  with  dressing  defects,  i  e 
fecal  material,  hide  and/or  dirt,  that"  may 
introduce  bacterial  pathogens.  A  post- 
skinning  wash  and  bactericidal  rinse  is 
an  effective  means  of  reducing  this 
contamination.  Any  pathologic 
conditions,  i.e.,  abscesses,  septic 
bruises,  etc.,  should  be  removed  prior  to 
CCP  2. 

Maxim  lun  benefit  of  post-skinning 
wash  and  bactericidal  rinse  can  be 
achieved  if  the  amount  of  contaminating 
material  is  minimized,  emphasizing  the 
importance  of  CCP  1  (skinning).  Proper 
skinning  procedures  must  be  achieved 
for  effective  post-skinning  wash  and 
bactericidal  rinse. 

Post-skinning  wash  and  bactericidal 
rinse  should  occur  as  soon  after 
skinning  as  possible  to  limit  irreversible 
attachment  of  pathogens  to  the  carcass. 
An  in-line,  post-skinning,  potable  wster 
wash  at  90-lOOT  and  a  pressure  of 
345-2070  kPa  (50-300  psi)  removes 
much  of  the  visible  surface 
contamination  (hair,  specks)  and 
reduces  microbial  contamination  to 
some  e.xtent  (DeZuniga,  et  al.,  1991). 
The  water  wash  should  be  followed 
immediately  by  a  bactericidal  rinse  to 
provide  an  effective  reduction  of  surface 
bacteria.  The  bactericidal  rinse  should 
be  an  approved  antimicrobial  agent  such 
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as  chlorine  (50  mg/L)  or  an  organic  acid 
(1-2%  acetic,  lactic,  or  citric  acids)  at  a 
temperature  of  120-140''F  and  a 
pressure  of  70-275  kPa  (10-^0  psi) 
(Prasai,  et  al.,  1991).  Monitoring  of  this 
CCP  should  be  conducted  by  continuous 
confirmation  of  concentration, 
temperature,  pressure,  and  chain  speed. 

Vahdation  of  CCP  2  should  be 
accomplished  by  microbiological  testing 
of  carcasses  before  and  after  CCP  2.  A 
reasonable  level  of  testing  should  be 
performed  at  the  initiation  of  a  HACCP 
program  to  establish  baselines  for  total 
aerobic,  mesophilic  bacteria  and/or 
Enterobacteriaceae.  These 
microbiological  indices  are  useful 
indicators  of  process  control  and  overall 
sanitation,  but  are  not  effective  as 
indicators  of  enteric  pathogens.  All 
testing  should  be  performed  using 
standard  methods  (Vanderzant  and 
SpUttstoesser.  1992).  After 
establishment  of  the  baseline, 
verification  of  CCP  2  can  be  achieved  by 
periodic  sampling  of  carcasses  for  the 
two  microbiological  indicators,  using 
the  same  methods  employed  in 
establishing  the  baseline.  These  data 
should  be  reviewed  using  trend  analysis 
and  statistically  significant  increases 
should  prompt  a  review  of  CCP  2 
operations.  Literature  indicates  a 
functioning  wash  and  bactericidal  rinse 
step  in  conjimction  with  acceptable 
adherence  to  CCP  1  should  deliver  an 
approximate  90%  reduction  in 
microbial  levels.  Specific  bactericidal 
agent  concentrations,  temperatures,  and 
pressures  to  be  used  should  be  based  on 
appropriate  available  literature  and  in- 
plant  testing  to  obtain  optimal  bacterial 
reductions  (Patterson,  1968,  1969: 
Kotula,  et  al.,  1974;  Emswiler.  et  al., 
1976;  Quartey-Papafio,  et  al.,  1980; 
Osthold,  et  ai.,  1984;  Woolthuis  and 
Smulders,  1985;  Acuff,  et  al.,  1987; 
Prasai,  et  al.,  1991;  and  Dickson  and 
Anderson  1992). 

CCP  3:  Evisceration 

The  intestinal  tract  is  the  second 
major  source  of  enteric  pathogens 
during  the  slaughtering  process. 
Although  the  animals  may  be 
asymptomatic,  they  can  still  harbor 
large  populations  of  enteric  pathogens 
in  their  intestinal  tract.  The  bunging  and 
evisceration  operators  must  be  properly 
trained  in  removing  the  intestinal  tract 
intact  to  successfully  adhere  to  the 
control  parameters  of  CCP  3.  It  is 
essential  that  the  viscera  not  be 
accidentally  cut  and  the  contents 
contaminate  the  carcass,  the  operator,  or 
equipment  (Empey  and  Scott,  1939; 
Mackey  and  Derrick,  1979;  Eustace, 
1981;  Smeltzer  and  Thomas,  1981;  Grau, 
1987).  When  the  intestines  are 


accidentally  cut  and  contamination 
occurs,  immediate  sanitizing  of 
equipment  and  knives  should  be 
performed  with  180°?  water,  and 
involved  personnel  should  utilize  hand 
washing  and  sanitizing  facilities  to 
avoid  contamination  of  subsequent 
carcasses.  The  most  effective  means  of 
control  lies  in  adequate  training  of  the 
operator  in  the  correct  procedures, 
including  providing  the  rationale  on  the 
importance  of  maintaining  the  viscera 
intact,  coupled  with  positive 
reinforcement  through  appropriate 
supervision.  Accordingly,  monitoring 
this  CCP  entails  periodic  observation  of 
the  evisceration  operations  including 
visual  inspection  of  eviscerated 
carcasses.  This  can  correlate  to  potential 
carcass  contamination. 

CCP  4:  Carcass  Final  Wash 

Additional  microbial  contamination 
of  the  carcass  surface  is  likely  to  occiu 
as  a  result  of  evisceration,  viscera 
handling,  and  carcass  splitting.  An  in- 
line, potable  water  wash  at  90-100''F 
and  a  pressure  of  345-2070  kPa  (50-300 
psi)  will  help  reduce  microbial  levels, 
including  enteric  pathogens  (DeZuniga, 
et  al.,  1991).  This  final  water  wash 
should  be  followed  by  a  bactericidal 
rinse  containing  an  approved 
antimicrobial  agent  such  as  chlorine  (50 
mg/L)  or  an  organic  acid  (e.g.,  1-2% 
acetic,  lactic,  or  citric  acids)  at  a 
temperature  of  120-140''F  and  a 
pressure  of  70-275  kPa  (10—10  psi) 
(Prasai,  et  al.,  1991). 

This  combination  of  a  final  wash  and 
bactericidal  rinse  will  help  minimize 
carriage  of  pathogens  through  the 
remaining  beef  fabrication  and 
packaging  processes.  Monitoring  of  this 
CCP  should  be  through  continuous 
confirmation  of  antimicrobial 
concentration,  temperature,  pressure, 
and  chain  speed.  Verification  can  be 
achieved  by  conducting  microbiological 
testing  as  described  in  CCP  2  to  confirm 
that  CCP  4  is  providing  the  anticipated 
level  of  control  of  microbial  levels. 
Maximum  effectiveness  of  CCP  4  can 
only  be  realized  if  the  critical  limits  for 
CCP  1-3  are  maintained.  Any  deviations 
associated  with  the  earlier  CCPs  must  be 
corrected  before  the  product  is  subjected 
to  the  final  wash.  Specific  bactericidal 
agent  concentrations,  temperatures,  and 
pressures  to  be  used  should  be  based  on 
appropriate  available  literature  and  in- 
plant  testing  to  obtain  optimal  bacterial 
reductions  (Patterson,  1968, 1969; 
Kotula,  et  al.,  1974;  Emswiler,  et  al., 
1976;  Quartey-Papafio.  et  al.,  1980; 
Osthold,  et  al.,  1984;  Snijders,  et  al, 
1985;  Woolthuis  and  Smulders.  1985; 
Smulders,  et  al..  1986;  Acuff,  et  al., 
1987;  Prasai.  et  al.,  1991;  and  Dickson 


and  Anderson  1992;  Siragusa  and 
Dickson.  1992;  Dickson.  1992). 

CCP  5:  Chill 

The  bacterial  flora  including  any 
enteric  pathogens  found  on  the  sides  of 
fresh  beef  could  multiply  if  the  meat  is 
not  properly  chilled.  Cooling  rates  must 
be  sufficient  to  limit  the  growth  of 
enteric  pathogens.  Temperature 
guidelines  would  include  a  deep  muscle 
(6  in.)  temperature  of  <  45°F  within  36 
hours,  with  a  temperature  of  <  50°F 
reached  within  the  first  24  hours 
(Renter.  1990).  Overnight  rapid  chilling 
of  properly  spaced  beef  sides  is  a  proven 
system  to  control  the  multiplication  of 
enteric  pathogens  (Grau.  1987;  Mackey, 
et  al.,  1980).  The  CCP  can  be  monitored 
through  the  continuous  confirmation  of 
physical  factors  affecting  cooling  rates 
such  as  environmental  temperatures  and 
air  circulation  rates.  Verification  can  be 
achieved  through  the  periodic  recording 
of  deep  muscle  cooling  rates  for  selected 
carcasses,  usin^appropriately  calibrated 
temperature  recording  devices  (e.g. 
thermocouple). 

CCP  6:  Refrigerated  Storage 

After  chilling,  the  carcasses  and 
resulting  raw  products  must  be 
maintained  under  adequate  refrigeration 
during  all  subsequent  handling  and 
processing  until  the  final  product  is 
ultimately  consumed.  This  highly 
diffuse  CCP  requires  that  manufacturers, 
distributors,  retailers,  food  service 
operators,  and  consumers  each  take 
responsibility  for  assuring  that  raw  beef 
products  are  kept  under  adequate 
refrigeration.  Maintaining  products  in  a 
refrigerated  state  (product  temperature 
<45°F),  along  with  appropriate  cleaning 
and  sanitizing  of  equipment  and  food 
contact  surfaces,  will  control  the 
multiplication  or  accumulation  of  non- 
psychrotrophic  pathogens.  Further, 
maintaining  storage  temperatures  as 
close  to  freezing  as  practical  will 
enhance  control  of  psychrotrophic 
pathogens. 

CCP  7:  Labeling 

Adequate  product  identification  (e.g.. 
code  dates,  lot  identification)  is 
necessary  for  product  control  in  the 
event  that  product  must  be  traced  or 
retrieved.  To  facilitate  the 
responsibilities  of  distributors,  retailers, 
food  service  operators  and  consumers, 
all  raw  and  partially  cooked  beef 
products  should  be  labeled  to  indicate 
that  the  product  must  be  refrigerated, 
handled,  and  cooked  properly  to  ensure 
safety.  Methods  of  cooking  and  sanitary 
handling  should  reflect  the  needs  of  the 
specific  product.  Labels  should  be 
appropriate  for  either  retail  and 
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institutional  consumers.  A  universal 
logo  should  be  designed  to  identify  raw 
beef  products  for  consumers.  The  logo 
should  include  space  for  instructional 
information  specific  for  the  product.  An 
example  of  a  potential  logo  is  depicted 
in  Figure  2. 

The  seven  CCPs  are  summarized  in 
Table  1. 
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C.  Distribution,  iietailing.  and 
Preparation 

An  effective  HacCP  plan  for  the 
production,  slaughtering,  and  initial 
processing  of  raw  beef  will  greatly 
increase  control  of  pathogenic 
microorganisms;  however,  even- under 
the  best  operating  conditions  low 
numbers  of  pathogens  may  remain  on 
the  carcass.  Further,  care  must  be 
exercised  to  prevent  re-introduction  of 
pathogens,  such  as  Salmonella  and  S. 
aureus,  that  are  epidemiologically 
linked  to  beef  products. 

After  slaughter,  dressing  and 
processing,  raw  beef  goes  through  a 
complex  system  of  distribution  and 
marketing  (including  wholesalers, 
distributors,  retail  stores  and  food 
service  establishments)  before 
ultimately  reaching  the  end  users  who 
consume  the  products.  Throughout 
distribution  and  preparation  of  raw 
meats,  there  is  a  significant  potential  for 
product  mishandling  leading  to  the 
introduction  of  additional  pathogenic 
microorganisms,  or  the  spread  of  any 
pathogens  remaining  on  raw  beef  to" 
other  foods.  Improper  handling  and 
storage  practices,  including  improper 
holding  temperatures,  inadequate 
cooking,  contaminated  equipment  and 
food  worker  hygiene,  have  all 
contributed  to  beef  associated  foodbome 
outbreaks  (Br>an,  1988).  The 
microbiological  hazards  associated  wilh 
raw  beef  can  be  controlled  bv  extending 
HACCP  principles  to  product  handling 
activities  in  retail  stores,  food  service 
establishments,  institutional  feeding 
facihties,  and  homes. 

The  goal  of  the  HACCP  system  in  food 
distribution  and  preparation  is  to 
minimize  microbial  contamination, 
reduce  the  opportunities  for  pathogens 
that  may  be  present  to  multiply,  assure 
the  destruction  of  pathogenic  ' 
microorganisms  through  proper  cooking 
procediu-es,  and  prevent  the  cross- 
contamination  of  pathogens  fi-om  raw  to 
cooked  foods. 

HACCP  properly  applied  to  all 
segments  of  distribution  and 
preparation  has  the  potential  for: 

1.  Reducing  the  opportunities  for 
pathogen  growth,  thereby  reducing  the 
risk  of  foodbome  disease; 


2.  Assuring  the  destruction  of  enteric 
and  other  non-spore  forming  pathogens 
through  proper  cooking  procedures; 

3.  Preventing  the  reintroduction  of 
pathogens  to  the  cooked  product  and 
cross-contamination  of  other  foods:  and 

4.  Controlling  the  growth  of  spore 
forming  pathogens  (e.g.,  C.  perfringens) 
by  use  of  proper  time/temperature 
relations  for  storage,  holding,  and 
serving. 

An  effective  HACCP  system  in  food 
distribution  and  preparation  depends  on 
a  general  understanding  of  and 
adherence  to  the  principles  of 
sanitation,  good  manufacturing  and  food 
preparation  practices  as  well  as  proper 
facility  layout  and  equipment  design 
and  maintenance  (See  Attachment  A). 
The  education  and  training  of  all 
personnel  is  critical  to  the  process  and 
effectiveness  of  any  HACCP  program. 

HACCP  plans  for  handling  and 
processing  raw  beef  should  be 
developed  and  implemented  by  food 
retailers  and  food  ser\i(|e  establishments 
as  the  optimal  system  fcr  food  safety 
assurance.  In  institutional  feeding 
operations  such  as  hosp  tals,  nursing 
homes,  day  care  centers  and  prisons 
where  the  populations  n  lay  be  more 
vuberable  to  foodbome  disease,  special 
care  must  be  taken  in  th«  preparation  of 
all  foods,  including  raw  jeef  products  . 
The  Committee  recommends  that 
HACCP  systems  be  implemented 
immediately  by  food  ser\ice 
establishments  and  institutions 
preparing  foods  for  these  special  groups 
with  increased  susceptibility.  General 
guideUnes  for  the  safe  handling  of  raw 
beef  in  retail  food  stores  and  food 
service  establishments  are  provided  in 
Attachment  B. 

Several  national  sun-evs  (Weimer  and 
Jones,  1977;  Williamson,  et  a].,  1992) 
have  shouTi  that  the  public  has  a 
limited  understanding  of  the  basic 
principles  of  food  microbiology  and  safe 
home  food  handling  and  preparation 
practices.  In  households,  the  successful 
use  of  HACCP  principles  is  dependent 
on  the  interest,  knowledge  and  skills  of 
the  food  preparer.  General  guidelines  for 
the  safe  handling  of  raw  beef  by 
consumers  are  provided  in  Attachment 
C. 


D.  HACCP  Records  and  Verification 

The  acquisition  and  maintenance  of 
records  are  an  integral  and  critical 
principle  of  HACCP  (NACMCF,  1992). 
Records  of  CCP  performance  along  with 
documentation  of  related  verification 
activities  and  process  deviations  are  the 
primary  tool  by  which  a  HACCP 
operation  is  managed  and  decisions  are 
reached  concerning  the  efficacy  of 
process.  The  records  of  designated 


objective  and  subjective  observations 
that  should  be  maintained  must  be 
specified  in  the  HACCP  plan  and 
maintained  at  the  processing  location. 
All  records  should  be  reviewed  and 
integrated  on  a  specified,  routine  basis. 
This  should  include  subjecting  the  ddfc 
to  trend  analysis  to  identify  and  correct 
problems  before  they  result  in  CCPs 
exceeding  critical  limits.  It  is 
recommended  strongly  that  this  review 
be  integrated,  and  the  results 
communicated  to  both  employees  and 
supervisory  personnel.  The  mechanism 
and  duration  of  records  maintenance  is 
the  responsibility  of  plant  management. 
and  should  be  specified  in  the  HACCP 
plan.  However,  any  system  established 
must  take  into  account  the  primary-  role 
that  records  review  plays  in 
verifications  by  regulatory  agencies. 

Establishing  procedures  for 
verification  that  the  HACCP  system  is 
working  correctly  is  an  integral  element 
in  developing  an  effective  R.^CCP  plan 
and  system.  The  verification  procedure"; 
should: 

1.  Verify  that  the  critical  limits  for 
CCPs  are  satisfactory', 

2.  Ensure  that  the  facility's  HACCP 
plan  is  functioning  effectively. 

3.  Consist  of  documented 
revalidations,  audits,  or  other 
verification  procedures  to  ensure  the 
accuracy  of  the  HACCP  plan,  and 

4.  Provide  regulatory  verification  that 
the  HACCP  system  is  functioning 
satisfactorily. 
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TABLE  1  .-GENERIC  HACCP  PLAN  CRITICAL  CONTROL  POINTS  FOR  BEEF  SLAUGHTER  AND  FABRICATION 


Process/step 


Skinning 


CCP 


CCP(1) 


Post-skinning 
Spray  Wash 
and  Bacteri- 
cidal Spray. 


CCP(2) 


Evisceration 


,CCP(3) 


Critical  limits 


<20%  of  car- 
casses with 
dressing  de- 
fects. 


Washing: 

1.  90-100^F. 

2.  345-2070  kPa 
(50-300  psi). 

Bactericidal 
Spray: 

1 .  Organic  acid: 
1-2%.  115- 
130°F. 

2.  Chlorine:  50 
ppm.  Ambient 
temperature. 

3.  70-275  kPa 
(10-^0  psi) 

4.  Other  applica- 
tions per 
USDA-FSIS 
guidelines. 

0%  occurrence 
of  the  follow- 
ing defects  for 
a  single  car- 
cass: Fecal 
material, 
ingesta,  urine 
or  abscesses. 


Monitoring  pro- 
cedure/frequency 


Operator  ob- 
serves effec- 
tiveness of 
skinning  proc- 
ess for  each 
carcass.  Vis- 
ual analysis 
should  be  con- 
ducted under 
aoequate  light- 
ing per  USDA 
requirements. 


Continuous  mon- 
itoring of  tenv 
perature,  pres- 
sure and  bac- 
tericidal rinse 
concentration.. 


Employee  ob- 
serves con- 
tamination and 
routes  con- 
taminated car- 
cass for  imme- 
diate trimming. 


Corrective  action 


Add  operators  . 
Reduce  chain 

speed. 
Conduct  carcass 

trimming. 


Records 


Washing:  adjust 
temperature  or 
pressure. 

Bactericidal 
spray:  adjust 
temperature, 
pressure  or 
corx:entraVon 

Examine  and  re- 
pair equipment 
as  needed 


1 .  Trained  enrv 
ployee  imme- 
diately Irims 
defect  area  on 
carcass 

2.  Add 
operators. 

3.  Reduce  chain 
speed. 

4.4.  Sanitize 
soiled  evis- 
ceration tools 
with  180=F 
water. 

5.  Sanitize  soiled 
clothing  120'F 
water  or  ap- 
propriate sani- 
tizer. 


Random  post- 
skinning  car- 
cass examina- 
tion log. 


Verification 


Post-skinning 
wash  spray 
and  t)acteri- 
cidal  spray  log. 

Log  of  preventa- 
tive mainte- 
nance. 


Random  post- 
evisceration 
carcass  exam- 
ination log. 


Examination  of  random  carcasses 
after  skinning  is  complete  using 
sampling  plan  sufficient  to  as- 
sure process  control. 

Supervisory  review  of  records 


Initially,  conduct  microbiological 
analyses  for  aerobic 

mesophiles  and'or 

Enterobacteriaceae  to  establish 
baseline  data  on  expected  bac- 
terial numbers.  Periodic  follow- 
up  analyses  and  trend  analysis 
to  verify  process  control. 

Review  control  charts  to  confirm 
that  sampling  frequency  is  suffi- 
cient to  detect  20%  defect  cri- 
teria. 

Supervisory  review  of  records 

Periodic  microbiological  analyses 
for  aerobic  mesophiles  and'or 
Enterobacteriaceae  coupled 
with  trend  analysis  to  confirm 
adequacy  of  process  in  com- 
parison to  data  collected  at 
CCP(1). 

Periodic  testing  of  equipment  to 
ensure  it  is  operating  according 
to  design  specifications. 


Supervisory  review  of  records  and 
operations. 

Random  examination  ol  car- 
casses after  evisceration  usirig 
a  sampling  plan  sufficient  to  as- 
sure process  control. 
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Table  1.— Generic  HACCP  Plan  Critical  CofJTROL  Points  for  Beef  Slaughter  and  Fabrication— Continued 


Process/step 

COP 

CrKical  limrts 

Monitoring  pro- 
cedure/frequency 

Corectiue  action 

Records 

Verification 

F.naJWash 

CCP<4)  ... 

Washing:  1.90-  ' 

Conttfiuous  nron- 

Washing:  adfust 

Final  v»fash  spray 

Supervisory  review  of  records. 

Spray  and 

100°F. 

itoring  of  tem- 

temperature or 

and  bacteri- 

Periodic   microbiological    assays 

Bactericidal 

2.  345-2070  kPa 

perature,  pres- 

pressure. 

cidal  spray  tog. 

for  aerobic  rr^esophiles  and/or 

Sprav. 

(50-300  psi). 

sure  and  bac- 

Bactericidal 

Log  of  preventa- 

Enterotiacteriaceae  to   confirm 

Bactericidal 

tericidal  rinse 

spray:  aO^t 

tive  mainte- 

an adequate  reduction  in  bac- 

Spray 

concentration. 

temperature, 

nance. 

terial    numbers    compared    to 

1   Organic  acid: 

pressure  or 

baseline     data     collected     at 

1-2%.  115- 

concentration. 

CCP(l)  and  CCP(3).  An  effec- 

ISO-F 

Examine  and  re- 

tive organic  acid  decontamina- 

• 

2.  Chlorine:  50 

pair  equipment 

tion  system  is  indicated  by  a 

ppm.  Ambient 

as  needed. 

<90%    reduction    in    tjacterial 

temperature. 

numbers      from      CCP(1)      to 

3.  70-275  kPa 

CCP(4). 

(10-^0  psi). 

Periodic  testing  of  equipment  to 

4.  Other  applica- 

ensure operation  in  accordance 

tions  per 

to  design  specifications. 

usda-fsis 

guidelines. 

Chtll  

CCP<5)  ... 

Deep  muscle  (6 

Continual  con- 

Adjust carcass 

Chill  log  

Supervisory  review  of  records. 

in.)  tempera- 

firmation of 

spacing. 

Review,  thermometer    calibration 

ture  of  <45°F 

environmental 

Adjust  chill  cool- 

log and  spacing  control  charts. 

within  36 

corKlitions 

er  tempera- 

Periodic    monitoring     of    cooling 

hours,  reach- 

(e.g.. room 

ture,  air  veloci- 

rates  of   deep   muscle   tissue 

ing  <50°F  after 

temperature, 

ties,  etc. 

through  the  use  of  temperature 

the  first  24 

air  velocity. 

Alert  mainte- 

recording devk»s 

hours. 

humidity.  ete.> 

nance  if  cooler 

Carcasses 

that  influence 

unit  is  not 

spaced  a  mini- 

cooling rales. 

functioning 

mum  ol  1-2 
inches  apart 

Monitor  carcass 
spacing  upon 
arrival  to  cMI 
coolers. . 

properly. 
Continue  chilling 
carcass  until 
internal  tenv 

• 

Conduct  random 

perature 

temperature 
monitoring  o< 
carcasses 
after  appro- 
priate chill 
time. 

reaches 
<45°F. 

Refrigerated 

CCP{6)  ... 

Product  tem- 

Check product 

Adjust  tempera- 

Temperature 

Supervisor  record  review. 

Storage. 

perature  of 
<45°F). 

temperature. 
Contnuous  mon- 
itoring d  tem- 
peratures of 

tufe  of  storage 
facility. 
Place  product  on 
hold  fi.e.,  re- 

records. 

storage  facility. 

tain),  inves- 

tigate, and 

take  appio- 

priate  action. 

Labeling 

CCP(7)  ... 

Instructional  la- 

Visual checks  of 

Lat>eling  records 

S«ipervisory  review  of  records. 

bels  and  logo. 

each  lot 

bbeland 

Product  date 

Inspectkjn  of 
product  to  en- 
sure use  of 
correct  instruc 
tionat  label 
and/or  togo. 

refat>el  if  incor- 
rect. 
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FIGURK   1.       BEEF   SIJ^GHTER,    FABRICATION,    AND   PACKAOINO 
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Figure  2.  Example  of  an  instructional  "universal" 
logo  for  raw  commodities  of  animal 
origin. 


Refrigerate 


RAW      1    "^"^''"9 

instructions 


Cooking  Instructions 


BILLING  CODE  3410'OM-C 

VI.  Role  of  Regulators  and  Industry  in 
HACCP-based  Beef  Processing 

The  processor  has  primary 
responsibility  for  development  and 
implementation  of  HACCP  plans  for 
beef  slaughter,  fabrication,  packaging 
and  distribution.  These  plans,  however, 
must  consider  the  entire  food  system 
from  production  to  consumption.  The 
major  role  of  the  regulatory  agency(s)  is 
to  verify  that  the  processor's  HACCP 
system  is  effective  and  working  as 
intended.  In  general,  this  includes 
assurance  that  following  the  HACCP 
plan  fulfills  the  intended  purpose  of 
providing  a  product  that  is  safe  when 
properly  handled  and  prepared  for 
consumption. 

The  role  of  regulatory  agency(s)  in 
inspection  of  beef  processing  operations 
should  be  based  on  the 
recommendations  of  the  HACCP 
Subcommittee  on  "The  Role  of 
Regulatory  Agencies  and  Industry  in 
HACCP".  The  regulatory  agency(s)  in 
cooperation  with  industry  and  other 
experts  in  HACCP  shall  be  actively 
involved  in  promoting  the  HACCP 
principles  and  their  apphcation  to 
assure  uniformity  and  common 
understanding.  Regulations  and 
guidelines  that  are  promulgated  by  the 
regulator}'  agency(s)  should  be 
consistent  with  these  principles. 

The  focus  of  the  regulatory  agency(s) 
should  be  on  those  activities  associated 
with  verification  of  critical  control 
points.  The  processor  must  make 
HACCP  records  available  to  the 
regulatory  agency(s).  These  records 
would  include  the  processors  HACCP 


plan,  CCPs,  critical  limits,  monitoring, 
deviations,  product  disposition,  and 
corrective  actions.  The  HACCP  plan  and 
associated  processor  records  must  be 
considered  proprietary  information  that 
must  not  be  made  available  outside  the 
regulatory  agency(s). 

Specific  verification  procedures  may 
include:  Establishing  verification 
inspection  schedules  based  on  risk; 
review  of  the  HACCP  plan:  review  of 
CCP  records;  review  of  deviations  and 
corrective  actions;  visual  inspection  of 
operations,  random  sampling  of  final 
products;  review  of  critical  limits; 
review  of  the  processors  verification 
records;  review  of  revalidation  of  the 
HACCP  plan;  and  review  of  HACCP 
plan  modifications.  The  regulatory 
agency(s)  should  establish  the  manner 
and  frequency  of  verification,  format  for 
verification  reports,  and  other  activities 
based  on  the  HACCP  Subcommittee 
recommendations  (iNACMCF,  1992). 

Industrj's  responsibility  is  to  develop, 
implement  and  maintain  an  effective 
HACCP  system.  The  svstem  should  be 
based  on  the  NACMCF 
recommendations  on  H.ACCP  principles 
and  application  (NACMCF,  1992).  Each 
facility  should  develop  an  HACCP  team 
and  provide  for  proper  training  in 
HACCP  principles.  It  is  the  processor  s 
responsibility  to  provide  HACCP 
records  to  the  regulatory  agency(s).  The 
processor  must  assure  that  the  records 
are  complete,  accurate  and  up  to  date. 
Records  for  review  must  include 
pertinent  information  for  verification 
and  revalidation  of  the  HACCP  plan. 
When  necessary,  amendments  to  the 


HACCP  plan  will  be  made  in  re.spnnsH 
to  the  regulatory  inspection. 

It  is  recommended  that  the  beef 
processors  and  associated  regulatory 
agency(s)  adopt  the  principles  for 
implementation  of  HACCP  as  outlined 
by  the  HACCP  Subcommittee  on  the 
Role  of  Regulatory  Agencies  in  HACQ' 
These  recommendations  include 
uniformity  in  adopting  HACCP 
principles,  the  characteristics  of  a 
HACCP-based  inspection  program,  and 
procedures  to  facilitate  the  adoption  and 
implementation  of  HACCP. 

Reference 
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VII.  New  Technologies  and  Procedures 

New  te«.hnologies  and  procedures  for 
improved  microbial  control  during  the 
slaughtering  process  fall  into  two 
activities:  preventing  contamination  and 
decontamination.  Beth  will  be 
considered.  In  addition  to  microbial 
control,  improvements  in  carcass 
identification  and  product  coding  can 
be  beneficial  for  determining  the  source 
of  microbial  pathogens. 

A.  Reducing  the  Potential  for 
Contamination 

This  section  includes  those  new 
technologies  or  improvements  in 
existing  procedures  which  can  be  used 
during  slaughtering  to  reduce 
contamination  from  current  levels  to 
lower  levels.  Operators  of  slaughter 
feci  lilies  should  be  encouraged  to 
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develop  procedures  which  reduce  or 
control  the  spread  of  pathogens  from 
manure,  internal  organs,  hair,  water,  etc. 
to  the  carcass  or  the  processing 
environment.  Such  systems  might 
include  improved  methods  for  hide 
removal;  dehairing  before  removing  the 
hide;  washing  and/or  sanitizing  saws, 
knives  or  other  equipment  during 
slaughtering  operations;  or  other  new 
techniques. 

The  trim  rail,  for  example,  should  be 
moved  to  an  area  as  far  forward  in  the 
slaughter  process  as  possible,  preferably 
before  the  pre-evisceration  wash.  Such  a 
move  would  facilitate  preventing 
carcass  contamination.  This  trim  area 
should  also  be  used  to  trim  bruises, 
lesions,  and  grubs  before  spraying  the 
carcass  with  water  or  other  approved 
solutions. 

The  method  of  cutting  around  and 
handling  the  bung  (e.g.  tying  off, 
covering,  etc.)  is  another  example.  The 
preferred  method  has  been  debated  for 
a  number  of  years.  There  is  general 
agreement,  although  there  is  little  or  no 
published  data,  that  this  step -can  be  a 
significant  source  of  contamination  to 
the  carcass.  It  is  recommended  that  this 
step  be  reviewed  and  one  or  more 
methods  be  specified  which  will 
minimize  carcass  contamination. 

B.  Decontamination 

There  are  two  basic  approaches  to 
decontamination.  The  first  approach 
usually  consists  of  spraying  carcasses 
during  slaughtering  and/or  chilling. 
These  procedures  can  reduce  but  will 
not  destroy  all  the  enteric  pathogens. 
The  second  approach  consists  of 
irradiating  packaged  meat.  Irradiation 
doses  currently  approved  for  use  with 
poultry  (Cross.  1992)  would  be 
sufficient  to  destroy  the  levels  of  enteric 
pathogens  that  would  normally  be 
present  on  freshly  packaged  meat. 

Both  approaches  require  that  the 
slaughtering  process  be  controlled  to 
minimize  contamination.  The  number  of 
enteric  pathogens  on  the  carcasses 
should  be  as  low  as  possible  before 
either  method  of  decontamination  is 
applied.  In  addition,  the  method  of 
decontamination  and  the  organoleptic 
quality  of  the  decontaminated  meat 
must  still  be  acceptable  to  consumers. 

1  Organic  Acid  Sprays,  etc. 

Research  and  commercial  experience 
has  demonstrated  that  microbial 
contaminants  on  the  surface  of  carcasses 
can  be  reduced  through  the  use  of 
organic  acid  sprays,  hot  water,  steam 
and  various  combinations  of  these  and 
other  approved  bactericidal  materials. 
There  may  be  more  than  one 
combination  of  treatments  at  one  or 


more  steps  during  slaughtering  and/or 
chilling.  The  Committee  encourages  the 
development  and  implementation  of 
such  bactericidal  systems  to  reduce  the 
number  and  incidence  of  enteric 
pathogens  on  carcasses  and  fresh  meat. 
As  systems  are  developed  and 
approved.  FSIS  should  consider 
requiring  the  use  of  systems  that  have 
been  proven  to  actively  reduce  enteric 
pathogens.  The  minimum  efficacy 
required  for  such  systems  should  be  a 
specified  reduction  of 
Enterobacteriaceae  (e.g.  a  10-fold 
reduction)  using  standardized  protocols 
recognized  by  the  regulatory  agency 
with  input  from  other  interested  parties 
(e.g.,  academia,  industry,  USDA-ARS, 
NACMCF,  and  professional 
organizations).  The  conditions  (e.g.. 
time,  temperature,  pH,  acid 
concentration,  etc.)  for  effective 
operation  of  the  decontamination 
system  should  be  specified  in  the 
HACCF  plan  of  the  slaughter 
establishment. 

In  addition  to  its  use  as  an  in-line 
system  for  decontamination,  this 
technology  can  be  applied  to  unique 
situations.  For  example,  under  current 
inspection  procedures  for  cattle,  the 
following  occurs  in  the  event  that 
during  evisceration  a  break  in  viscera 
contaminates  the  body  cavity: 

Carcass  siderailed; 

Carcass  trimmed  by  peeling  out  fascia  in 

body  cavity; 
Exposed  bone  is  trimmed;  and 
Visual  reinspection. 

An  alternate  approach  to  the  above 
may  be  the  following: 

Carcass  siderailed. 

Decontamination  of  the  body  cavity 
by: 

Extensive  body  cavity  and  carcass  wash 
with  potable  water. 

Decontamination  of  the  body  cavity  by 
an  approved  procedure  (e.g.,  organic 
acid,  alkaline  solution,  hot  water, 
steam,  etc.) 

2.  Irradiation 

Irradiation  is  an  effective  technology 
for  destroying  enteric  pathogens  in  fresh 
meats.  The  irradiation  of  poultry  for 
pathogen  control  has  been  approved  in 
the  United  States  and  ten  other 
countries  (e.g.,  France.  United  Kingdom, 
and  The  Netherlands)  (ICGFI.  1992). 
Irradiation  of  raw  beef  should,  likewise, 
be  approved.  Used  appropriately, 
irradiation  can  be  an  effective  method 
for  assuring  the  safety  of  raw  meats, 
particularly  raw  ground  beef. 


C.  Carcass  Identification.  Product 
Coding 

Procedures  should  be  developed  so 
that  carcasses  can  be  identified^as  to 
source  and  can  be  traced  back  to  the 
farm.  In  addition,  minimum 
requirements  for  the  coding  of  raw  beef 
products  should  be  developed  so  that 
information  can  be  obtained  relative  to 
processing  establishment(s),  sources  of 
raw  materials  and  time  of  production 
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VIII.  Research  Needs 

1.  Recent  research  has  indicated  that 
the  attachment  of  enteric  pathogens 
involves  a  specific,  genetically- 
controlled  interaction  between  the 
bacterial  cell  surface  and  connective 
tissue.  Further  research  is  needed  to 
confirm  these  observations  and 
elucidate  the  underlying  biochemistry 
of  attachment.  Potentially,  this 
information  could  be  used  to  develop 
enhanced  methods  for  preventing 
contamination  and/or  enhancing  the 
removal  of  enteric  pathogens  from  raw 
beef. 

2.  One  of  the  long  standing  questions 
with  raw  meat  and  poultry  products  has 
been  the  epidemiological  significance  of 
low  numbers  of  infectious  bacteria  such 
as  Salmonella,  Listeria,  and  E.  coli 
Ol57:H7.  Recent  biotechnological 
advances  allow  for  the  first  time  the 
active  tracing  of  such  foodborne 
pathogens  from  the  farm,  through  the 
processing  operations,  and  to  ultimate 
isolation  in  a  clinical  setting.  An  active 
surveillance  study  should  be 
undertaken  to  establish  unequivocally 
the  role  of  raw  meat  and  poultry  in 
transmission  of  human  enteric  diseases. 

This  research  should  be  designed  and 
conducted  to  identify  the  major  points 
of  introduction  and/or  dissemination  of 
Salmonella  and  E.  coli  0157:H7.  This 
information  is  needed  to  perform 
accurate  hazard  analyses  and  risk 
assessments  to  develop  preventive 
measures  on  the  basis  of  sound 
information. 

The  study  should  be  conducted  in  a 
manner  that  permits  acquisition  of 
quantitative  information  of  the  levels  of 
pathogens  related  to  overt  disease. 
While  the  establishment  of  an  absolute 
Minimum  Infectious  Dose  for 
individuals  is  not  a  reasonable 
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objective,  there  is  a  need  to  know  on  a 
population  basis  the  incidence  of  active 
infections  that  are  likely  to  occur  as  a 
function  of  levels  enteric  pathogens 
ingested.  This  information  is  needed  to 
make  realistic,  cost-effective  decisions 
concerning  microbiological  criteria.  For 
example,  if  the  infection  rate  at  10,000 
cfu/g  is  90%  whereas  at  100  cfu/g  it  is 
0.01%,  one  could  estimate  risk  factors 
versus  the  cost  of  achieving  a  significant 
improvement  in  public  health.  Using 
the  cited  example,  it  is  unlikely  that 
there  would  be  much  practical 
significance  in  mandating  a  minimum 
level  of  less  than  1  cfu/g  if  there  was  not 
further  reduction  in  infection  rate. 

3.  Determine  how  techniques  in 
microbial  risk  assessment  can  be 
applied  to  the  transmission  of  bacterial 
pathogens  via  raw  beef  products.  This 
includes  quantifying  the  relative 
importance  of  both  the  different 
potential  sources  of  pathogenic  bacteria 
and  the  critical  control  points  that 
control  the  microbiological  hazards 
associated  with  beef  slaughter 
operations. 

4.  Estabhsh  baseline  data  for  the  tvpes 
and  extent  (level)  of  microbial 
contamination  that  can  be  expected  on 
raw  beef  products  produced  under  good 
manufacturing  conditions.  These  data 
will  serve  as  the  basis  for  assessing  the 
efficacy  of  alternate  intervention 
approaches.  This  should  include  an 
examination  of  large  and  small  volume 
slaughter  operations  for  fed-cattle  and 
dairy  cattle  to  determine  factors  that 
effect  incidence  of  foodborne  pathogens 
in  these  segments  of  the  beef  industry. 

These  surveys  should  be  accompanied 
with  an  evaluation  of  the  relationship 
between  the  results  of  traditional 
organoleptic  inspections  and 
assessments  of  both  the  incidence  and 
extent  of  contamination  with  specific 
human  pathogens.  Particular  emphasis 
should  be  directed  to  assessing  the 
relationship  between  animal  health  at 
the  time  of  slaughter  and  the  overall 
degree  of  contamination  of  the  meat. 

5.  Surveys  of  the  adequacy  of 
refrigeration  in  distribution  channels, 
retail  markets,  food  service 
establishments,  and  the  home  have 
indicated  that  there  is  a  significant 
potential  that  raw  beef  products  will  be 
temperature  abused  before 
consumption.  There  is  a  need  to 
establish  quantitative  data  on  the  impact 
of  transitory  or  marginal  temperature 
abuse  on  the  grov»rth  of  pathogens  on 
raw  beef  products.  Data  on  time/ 
temperature  relationships  would 
provide  a  scientific  basis  for  courses  of 
action  that  should  be  followed  when 
there  is  a  loss  of  temperature  control. 


6.  Establish  how  refrigerated  raw  beef 
should  be  stored  to  maximize 
microbiological  safety,  with  particular 
reference  to  control  of  psychrotrophic 
pathogens. 

7.  Identify  microbiological  inhibitors 
that  could  be  used  in  raw  meat  and 
poultry,  particularly  ground  beef. 

8.  Evaluate  decontamination 
procedures  to  determine  if  they  could  be 
employed  as  an  alternate  means  to 
trimming  for  effectively  efiminating 
fecal  contamination  from  carcasses. 

9.  The  continued  development  of 
improved  methods  for  the  identification 
of  foodborne  pathogens  in  meat  and 
poultry  products  should  be  encouraged. 
This  includes  rapid  methods  that  can  be 
used  both  to  identify  animals  that 
harbor  enteric  pathogens  prior  to 
slaughter  and  to  periodically  verify  the 
effectiveness  of  HACCP  operations. 
Studies  of  improved  means  for  sampling 
to  decrease  lower  limits  of  detection, 
enhance  accuracy,  and  decrease  number 
of  samples  required  for  statistical 
validity  should  also  be  encouraged. 

10.  It  is  often  assumed  that  enteric 
pathogens  are  limited  to  the  surface  of 
beef  carcasses.  However,  evidence 
indicates  that  lymph  nodes  can  harbor 
enteric  pathogens  (e.g..  salmonellae). 
This  suggests  that  the  processing 
procediu-es  described  in  this  document 
would  be  less  effective  than  anticipated. 
The  relative  significance  of  beef  carcass 
lymph  nodes  as  a  potential  source  of 
Salmonella  and  E.  coli  01 5 7 :H 7  is 
unknown.  Studies  should  be  undertaken 
to  determine  the  incidence  of  these 
pathogens  in  bovine  lymph  nodes. 

Attachment  A — General  Sanitation 
Controls  for  Beef  Slaughter  and 
Fabrication  Operations 

Successful  implementation  of  HACCP 
within  a  beef  slaughter  or  fabrication 
facility  requires  the  following  basic 
plant  support  programs.  Good 
manufacturing  practices  (GMPs)  must  be 
stressed  throughout  the  facility.  These 
practices  include  programs  that  cover 
employee  personal  hygiene,  effective 
sanitation,  pest  management,  equipment 
selection  and  maintenance,  plant 
environmental  management,  potable 
water  sources,  operational  practices, 
and  proper  storage  of  packaging 
materials  and  supplies.  Effective 
adherence  to  GMPs  requires  orientation 
and  follow-up  training  for  all 
employees. 

A.  Hygiene  Practices 

All  personnel  should  be  trained  in  the 
importance  of  personal  hygiene. 

Hair  nets,  beard  covers^  knives,  steels, 
lockers,  aprons,  smocks,  boots,  etc.. 
should  be  handled  and  maintained  in  a 


clean  and  sanitary  manner.  Disposable 
personal  items  should  be  changed  as 
required  to  assure  cleanliness. 

Hot  water  sanitizing  stations  should 
be  kept  at  180°F  with  frequent  changes 
of  water.  After  knives  are  dipped  they 
should  be  sanitized  by  approved 
sanitizers  for  an  appropriate  time 
interval  before  reuse.  This  may  require 
multiple  knives  to  allow  adequate  time 
in  the  sanitizer  to  assure  proper 
microbial  kill. 

Knives  and  all  personal  equipment 
should  be  cleaned,  sanitized,  and  driod 
prior  to  storage.  Special  attention 
should  be  given  to  boots  and  footwear. 
Storage  lockers  should  be  kept  clean 
and  free  of  dirty  clothes,  rags,  etc. 

Shrouds,  aprons,  gloves,  and  cotton 
items  should  be  placed  in  a  marked 
plastic  container  after  use.  These  items 
should  be  given  a  proper  wash  with  a 
chlorine  rinse  and  dried  thoroughly 
before  being  returned  to  the  processing 

B.  Equipment 

Acquisition  of  USDA  approved 
equipment  should  include 
consideration  of  ease  of  cleaning, 
sanitation,  and  maintenance. 

All  equipment  should  be  cleaned  and 
sanitized  daily.  Pre-operative 
inspections  should  be  conducted  prior 
to  start-up. 

All  equipment  must  be  maintained  in 
good  repair.  As  materials  age. 
deterioration  occurs  and  care  must  be 
taken  to  monitor  the  equipment. 
Preventive  maintenance  helps  ensure 
equipment  works  properly  and 
facilitates  proper  cleaning  and 
sanitizing. 

Plastic  or  metal  pallets  are  preferable, 
however,  if  unavailable,  wooden  pallets 
may  be  used  provided  they  are  kept  dr>' 
and  clean. 

All  plastic  belts  and  other  food 
conveyance  surface  should  be  inspecteo 
frequently,  and  replaced  or  resurfaced 
as  soon  as  there  is  evidence  of  cracking, 
pitting,  or  other  defects  that  would 
hamper  effective  cleaning  and 
sanitizing. 

A  major  equipment  concern  is 
controlling  material  buildup,  i.e.,  bone 
dust  and  meat  particle  accumulation  in 
areas  that  increase  in  temperature 
during  processing.  Such  problems  can 
be  minimized  by  regular  cleaning  and 
appropriate  documentation  of  all 
actions. 

C.  Movement  of  Personnel  and 
Equipment 

Movement  of  personnel  and 
equipment  between  areas,  particularly 
between  slaughter  and  fabrication  or 
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processing  zones  can  be  a  source  of 
cross  contamination. 

Fork  lifts  can  be  a  continuing  source 
of  cross-contamination.  Movement  must 
be  excluded  from  areas  where  product 
is  exposed. 

Movement  of  personnel  between 
zones  should  be  controlled  and 
minimized.  Sinks,  boot  washes,  and 
clean  outer  garment  exchange  should  be 
used  at  zone  entrances,  particularly  if 
individuals  are  moving  from  a  "dirty" 
zone  to  a  "clean"  area  (e.g.,  movement 
from  abattoir  to  fabrication  room). 

D.  Packaging 

A  basis  for  selection  of  approved  food 
packaging  material  should  be 
effectiveness  for  protecting  the  product 
and  preventing  contamination. 
Packaging  integrity  must  be  maintained 
to  avoid  recontamination,  i.e.,  proper 
seals.  cUps,  covers,  vacuum  levels,  etc. 
All  packaging  materials  and  supplies 
should  be  received  and  stored  in 
manner  that  ensures  their  integrity. 

E.  Pest  Control 

An  active  program  for  contfol  of 
insects,  rodents,  wild  birds,  and  other 
pests  should  be  maintained,  including 
periodic  examination  of  facilities  for 
evidence  of  infestations. 

F  Plant  Environment  Management 

The  processing  environment  should 
be  maintained  to  meet  GMP 
requirements.  This  includes  daily 
operative  checks  to  ensure  compliance. 

C  Water 

Water  for  processing  should  be 
obtained  from  a  potable  source  or  where 
permitted,  recycled  according  to 
approved  guidelines.  Periodic  analysis 
of  the  water  should  be  conducted  to 
ensure  that  the  source  meets  the 
recognized  microbiological  criteria  for 
potable  water. 

General  Guidelines  for  the  Handling  of 
Raw  Beef  Products  in  Retail  Food 
Stores  and  Food  Service  Establishments 

A.  Food  Receiving  and  Storage 

Raw  beef  products  should  be  received 
in  good  condition  and  at  a  temperature 
of  40°F  or  less.  A  visual  inspection 
should  be  conducted  to  assure  the 
condition  of  raw  beef  products. 

B.  Refrigerated  Storage 

Storage  temperatures  of  less  than  40°F 
will  minimize  microbial  growth  of 
Salmonella.  Proper  stock  rotation 
should  be  practiced  and; 

A  first-in,  first-out  stock  rotation 
system  should  be  utilized.  All  foods 
should  be  kept  covered,  wrapped,  dated, 
labelled  and  rotated.  Older  products 


should  be  used  before  newly  received 
foods. 

Raw  products  should  be  stored 
separately  from  cooked,  ready-to-eat 
products  to  prevent  cross- 
contamination. 

The  cooler  should  be  regularly 
inspected  for  good  sanitary  conditions 
and  maintained  at  the  proper 
temperature  (<40''F)  and  humidity. 
Products  should  be  stored  to  assure 
sufficient  air  circulation. 

C.  Food  Preparation 

Delicatessen  employees  and  food 
service  workers  should  be  aware  of  and 
practice  good  personal  hygiene  at  all 
times,  especially  when  preparing  and 
handling  foods. 

Employees  should  not  work  when  ill 
and  should  wash  hands  frequently, 
especially  after  handling  raw  foods  and 
after  using  the  restroom. 

Clean  clothing  and  appropriate  hair 
cover  should  be  worn  by  all  personnel 
involved  in  food  preparation. 

Raw  foods  should  be  kept  separate 
from  cooked,  ready-to-eat  foods. 
Equipment  and  utensils  used  in  the 
preparation  of  raw  beef  products  sh6uld 
be  properly  cleaned  and  thoroughly 
sanitized  before  use  with  other  foods. 

Intact  cuts  of  beef  (roasts,  chops,  etc.) 
should  be  cooked  to  a  minimum 
internal  temperature  of  140°F.  The 
temperature  should  be  checked  with  a 
good  quality  thermometer  in  the 
thickest  part  of  the  meat. 

Hamburgers  and  other  ground  or 
restructured  beef  products  should  be 
cooked  to  a  miniminn  internal 
temperature  of  ISS'F.  At  this 
temperature,  the  meat  is  well  done  and 
has  no  pink  color. 

Beef  products  that  are  cooked  and 
held  for  hot  display  should  be  kept  at 
a  temperature  of  at  least  140''F. 

Leftover  meat  products  should  be 
refrigerated  immediately  in  shallow 
containers  so  quick  cooling  can  be 
achieved  and  microbial  growth  can  be 
prevented. 

Reheat  leftover  meats  and  other 
precooked  beef  products  to  a  minimum 
internal  temperature  of  165°F. 

General  Guidelines  for  the  Handling  of 
Raw  Beef  Products  by  Consimiers 

A.  Food  Purchasing 

Buy  perishable  foods  last,  after  all 
other  grocery  items  have  been  selected. 
Insist  that  grocery  baggers  place  all  raw 
food  of  animal  origin  (red  meat,  poultry, 
seafood,  eggs,  etc.)  in  a  separate  plastic 
bag  for  transport.  Never  allow  raw  meat 
to  contact  a  package  of  food  that  will  not 
be  cooked  before  consumption.  Cold 
foods  should  be  placed  together  in  a 


paper  bag  to  help  prevent  excessive 
warming  during  transport. 

Take  purchases  home  immediately 
and  place  items  to  be  kept  refrigerated 
or  frozen  in  proper  storage  as  soon  as 
possible. 

B.  Kitchen  Appliances  and  Utensilfi 

Use  a  thermometer  to  assure 
refrigerator  temperature  is  40*F  or  below 
and  that  freezer  temperature  is  below 
CF. 

Keep  reftigerator  and  freezer  shelves 
clean  and  sanitize  periodically. 

Separate  raw  from  cooked  foods  in  the 
refrigerator  or  freezer.  Raw  foods  should 
never  be  stacked  on  top  of  cooked  foods. 

Use  an  oven  thermometer  to  verify 
that  the  oven  temperature  is 
approximately  the  same  as  the 
temperature  dial  selector.  Most  oven 
owner's  manuals  will  have  instructions 
for  adjusting  the  temperature  selector 
for  accuracy. 

Counter  tops,  sinks,  and  cutting 
surfaces  should  be  cleaned  and 
sanitized  after  contacting  any  raw  food. 
Clean  surfaces  with  hot  soapy  water  and 
rinse  thoroughly.  Sanitize  the  surface 
with  a  chlorine  solution  (one  cap  of 
bleach  in  one  gallon  of  cold  water;  a 
new  solution  prepared  weekly). 

If  washing  utensils  by  handf,  knives 
and  cutting  boards  used  with  raw  meats 
should  be  washed  with  hot,  soapy 
water,  followed  by  a  hot  water  rinse  and 
sanitation  with  a  chlorine  solution  after 
each  use.  Washing  in  a  dishwasher 
having  a  hot  water  rinse  will  sufficiently 
sanitize  utensils  (the  temperature  of  the 
rinse  should  be  at  least  IZCF). 

C.  Food  Preparation 

Cross-contamination  occurs  when 
utensils,  plates,  or  hands  used  in 
preparing  raw  foods  are  not  thoroughly 
washed  and  sanitized  before  using  with 
cooked  foods  or  foods  that  will  not  be 
cooked  (e.g..  salads).  Never  use  the  same 
plate  to  transport  raw  and  cooked  beef 
unless  thoroughly  washed  and  sanitized 
between  uses. 

Frozen  products  should  be  thawed  in 
the  refrigerator  or  under  cold  running 
water. 

Cook  intact  beef  cuts  (roasts,  chops, 
etc.)  to  a  minimum  internal  temperature 
of  140''F.  Always  check  temperatures 
with  a  meat  thermometer  at  the  thickest 
part  of  the  meat. 

Hamburgers  and  other  ground  or 
restructured  beef  products  should  be 
cooked  until  the  meat  is  well-done  (no 
pink  color,  juices  nm  clesu-).  The 
temperature  at  the  coolest  portion  of  the 
meat  should  reach  155°F. 

Cold  beef  should  be  stored  and  served 
at  40"^  or  less. 

Leftovers  should  be  refrigerated 
immediately  in  shallow  containers  to 
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prevent  bacterial  growth.  Allowing  a 
cooked  food  to  "cool  down  "  at  room 
temperature  before  refrigerating  may 
allow  bacterial  growth. 


Reheat  leftovers  and  other  precooked 
beef  products  to  an  internal  temperature 
of 165°F. 


ATTACHMENT  D:  CONTROL  POINTS  AND  CRITICAL  CONTROL  POINTS  FOR  BEEF  SLAUGHTER  AND  FABRICATION 

Potential  srte  of  minor  contamination. 
•  Potential  site  of  major  contamination. 


Process/step 


Cattle  receiving: 
Pens 


Cattle  hoW- 
ing. 


Stunning: 
Bleeding 


Head/shank  re- 
moval: 
Skinning  .. 


CCP 


CCP(1) 


Post-skin- 
ning spray 
wash  arxj 
bacteri- 
cidal 
spray. 


CCP(2) 


Criteria  or  critical 
limits 


Pens  dry  and 
clean. 

Holding  <24  h 


Sanitize  knife 
(180  °F  water) 
between  sticks. 


<20%  of  car- 
casses witfi 
dressing  de- 
fects. 


Monitoring  pro- 
cedure/frequency 


Wastiing: 

1.  90-100  ^F. 

2.  345-2070  kPa 
(50-300  psi). 

Bactericidal 
Spray: 

1 .  Organic  acid:  . 
1-2% 
115-130°F. 

2.  Ctikjrine: 

X    50  ppm 

Amt)ient  tem- 
perature   

3.  70-275  kPa 
(10^0  psi)  .... 

4.  Ottier  applicar 
tions  per 
USDA-FSiS 
guidelines. 


Visual  check 
each  shift. 

Check  holding 
records  each 
shift. 


Visual  checks 
and  water 
temperature 
checks  each 
shift. 


Operator  ob- 
serves effec- 
tiveness of 
skinning  proc- 
ess for  each 
carcass.  Vis- 
ual analysis 
should  be  corv 
ducted  under 
adequate  light- 
ing per  USDA 
requirements.. 


Continuous  morv 
itoring  of  tenv 
perature,  pres- 
sure and  t>ac- 
terk:idal  rinse 
concentration. 


Corrective/pre- 
ventive action 


Reclean.  Re- 
move standing 
water. 

Coordinate  hold- 
ing and 
slaughter 
speed. 

Correct  proce- 
dures and 
temperature 


Add  operators. 
Reduce  chain 

speed. 
Coriduct  carcass 

trimming 


Records 


Receiving/hold- 
ing log. 

Receiving/hold- 
ing log. 


None 


Random  post- 
skinning  car- 
cass examina- 
tion log. 


Washing:  adjust 
temperature  or 
pressure. 

Bactericidal 
spray:  adjust 
temperature, 
pressure  or 
concentration. 

Examir>e  and  re- 
pair equipment 
as  needed 


Post-skinnir>g 
wash  spray 
and  tjacteri- 
cidal  spray  log. 

Log  of  preventa- 
tive mainte- 
nance. 


Verification 


Supervisory  review  of  records. 


Supervisory  review  of  records. 


Supervisory  review. 


Examination  of  random  carcasses 
after  skinning  is  complete  using 
sampling  pian  suffiaent  to  as- 
sure process  control. 

Supervisory  review  of  records. 

Initially,  conduct  rruaobiokigical 
analyses  fof  aerot)ic 

mesophiles  and/or 

Enterobacteiiaceae  to  estat)lish 
ttaseline  data  on  expected  t>ac- 
terial  numt)ers.  Periods  foltow- 
up  analyses  and  trend  analysis 
to  verify  process  control. 

Review  control  charts  to  confirm 
that  sampling  frequency  is  suffi- 
cient to  detect  20%  delect  cri- 
teria. 


Supervisory  review  of  records. 

Periodk:  microtMOtogical  analyses 
for  aerobic  mesophiles  and/or 
Enterobacteriaceae  coupled 
with  trend  analysis  to  confirm 
adequacy  of  process  in  corrv- 
parison  to  data  collected  at 
CCP(1). 

Periodic  testing  of  equipment  to 
ensure  it  is  operating  according 
to  design  spedficatior^. 
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ATTACHMEr^  D:  Control  Points  and  Critical  Control  Points  for  Beef  Slaughter  and  Fabrication— Continued 

Potential  site  of  mirx>r  contamination. 
•  Potential  site  of  major  contamination. 


Process/step 

r 

.  •.  CCP 

Criteria  or  critical 
limits 

Monitoring  pro- 
cedure/frequency 

Corrective/pre- 
ventive action 

Records 

Verification 

Evisceration 

CCP(3)  . 

0%  occurrence 

Employee  ob- 

1.  Trained  em- 

Random post- 

Supervisory  review  of  records  and 

of  the  follow- 

serves con- 

ployee imme- 

evisceration 

operations. 

ing  defects  for 

tamination  and 

diately  trims 

carcass  exanv 

Random    examination    of    car- 

a single  car- 

routes corv 

defect  area  on 

ination  log. 

casses  after  evisceration  using 

cass:  Fecal 

taminated  car- 

carcass. 

a  sampling  plan  sufficient  to  as- 

material, 
ingesta,  urine 
or  abscesses. 

cass  for  imme- 
diate trimming. 

2.  Add  operators 

3.  Reduce  chain 
speed. 

4.  Sanitize  soiled 
evisceration 
tools  with 
180°F  water. 

5.  Sanitize  soiled 
clothing  with 
120°F  water  or 
appropriate 
sanitizer 

sure  process  control. 

Viscera  han- 

•      

No  viscera  con- 
tamination of 

Visual  checks  .... 

Correct  defects  .. 

None 

Supervisory  review  of  operations. 

dling. 

carcasses. 

Splitting  

.; 

Clean  saw  and 
sanitize  in  1 80 

Visual  checks  .... 

Rectean  saw  

Supervisory  review  of  operations. 

°F  water. 

Final  wash 
spray  and 
tacteri- 

CCP(4)  ... 

Washing: 

Continuous  mon- 

Washing:  adjust 

Final  wash  spray 

Supervisory  review  of  records. 

1.  90-100  °F. 

2.  345-2070  kPa 

itoring  of  tem- 
perature, pres- 

temperature or 
pressure. 

and  bacteri- 
cidal spray  log. 

Periodk:    microbiological    assays 
for  aerobic  mesophiles  and/or 

cidal 

(5<>-<J00  psi). 

sure  and  bac- 

Bactericidal 

Log  of  preventa- 

Enterobacteriaceae to   confirm 

spray. 

Bactericidal 

tericidal  rinse 

spray:  adjust 

tive  mainte- 

an adequate  reduction  in  bac- 

Spray: 

concentration. 

temperature. 

nance. 

terial    numbers    compared    to 

1 .  Organic  acid:  . 

pressure  or 

baseline     data     collected     at 

1-2%. 

concentratk)" 

CCP(1)  and  CCP(3).  An  effec- 

115-130''F. 
2.  Chlorine: 

Examine  and  re- 

tive organic  acid  decontamina- 

pair equipment 

tion  system  is  indicated  by  a 

50  ppm. 

as  needed. 

>90%    reduction    in    bacterial 

■ 

Ambient  tenrv 

numbers     from     CCP(1)      to 

perature 
3.  70-275  kPa 
(10-40  psi). 

CCP(4). 
Periodic  testing  of  equipment  to 

ensure  operation  in  accordance 

4.  Other  applica- 
tions per 

to  design  specif icatwns. 

USDA-FSIS 

guidelines. 
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Potential  site  of  minor  contamination. 
Potential  site  of  major  contaminalion. 


Process/step 


Chill 


Fat)rication 
(cut  up). 


,  •.  CCP 


CCP(5)  ... 


Criteria  or  critical 
limits 


Monitoring  pro- 
cedure/frequency 


1 .  Deep  muscle 
(6  in.)  tenv 
perature  of 
<45  °F  within 
36  hours, 
reaching  <50 
°F  after  the 
first  24  hours. 

2.  Carcasses 
spaced  a  mini- 
mum of  1-2 
inches  apart. 


1 .  Product  tenv 
perature  of 
<45<'F. 

2.  Product  trans- 
ported through 
fabrication  pro- 
cedures and 
into  storage 
within  1  hour 


Continual  corv 
firmation  of 
environmental 
conditions 
(e.g..  room 
temperature, 
air  velocity, 
humidity,  etc.) 
that  influence 
cooling  rates. 

Monitor  carcass 
spacing  upon 
arrival  to  chill 
coolers. 

Conduct  random 
temperature 
monitoring  of 
carcasses 
after  appro- 
priate chill 
time  sufficient 
to  maintain 
process  con- 
trol. 

Checks  of  prod- 
uct tempera- 
ture. 

Continuous  mon- 
itoring of  room 
temperatures. 

Check  speed  of 
product  move- 
ment through 
fat)rication. 


Corrective/pre- 
venfive  action 


Adjust  carcass 
spacing. 

Adjust  chiH  cool- 
er tempera- 
ture, air  veloci- 
ties, etc. 

Alert  mainte- 
nance if  cooler 
unit  is  not 
functioning 
properly. 

Continue  chilling 
carcass  until 
internal  tenrv 
perature 
readies  <45 
°F.  Product 
should  not  tie 
moved  to  the 
next  step  in 
processing 
until  tempera- 
ture is 
reached. 
Adjust  room  tem- 
perature. 
Adjust  speed  of 
incoming  prod- 
uct to  accom- 
modate 1  hour 
fatxication 
room  limit. 


Note:  The  follovving  Supplement  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Supplement— Preliminary  Regulator)- 
impact  Assessment  for  Docket  No.  93- 
016P.  "Pathogen  Reduction:  Hazard 
Analysis  and  Critical  Control  Point 
(HACCP)  Systems- 
Table  of  Contents 
I.  H.^CCP  Produces  Net  Benent  to  Society 


Records 


Chill  tog 


Verification 


Supervisory  review  of  records. 
Review   themwmeter   calibration 

log  and  spacing  control  charts. 
Periodk:    monitonng    of    cooling 

rates  of  deep  muscle  tissue 

through  the  use  of  temperature 

recording  devices. 


Temperature  and 
product  speed 
records. 


Supervisory  review  of  records. 


II.  Market  Failure  lustifies  Regulation  of 

Pathogens  To  Protect  Public  Health 

III.  Alternatives 

A.  Process  Control  Regulatory  Strategy 

B.  Factors  Considered  in  Evaluating  a 
Process  Control  Strategy 

C.  Evaluation  of  Mandatory  HACCP  to 
Provide  Process  Control 

D.  Evaluation  of  Other  Alternatives 

IV.  HACCP  Benefits— Foodbome  Illness 

A.  Incidence  of  Foodbome  Illness  in  the 
United  States 

B.  Costs  of  Foodbome  Illness 


C.  The  Relationship  Between  Foodbome 
Illness  and  Consumer  Knowledge  and 
Behavior 
V  Costs  Associated  with  H-\CCP 

A.  Cost  Analysis  Procedures 

B.  Costs  of  the  Near-term  Initiatives 

C.  Costs  of  the  Long-term  H.ACCP 
Intenention 
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6872 


Federal  Register  /  Vol.  60.  No.  23  /  Friday,  February  3,  1995  /  Proposed  Rules 


I.  HACCP  Produces  Net  Benefit  to 
Society 

Food  Safety  and  Inspection  Service 
(FSIS)  is  proposing,  in  docket  no.  93- 
01 6P,  above,  to  require  all  federally 
inspected  meat  and  poultry  plants  to 
adopt  a  Hazard  Analysis  and  Critical 
Control  Points  (HACCP)  processing 
control  system  for  each  of  its  processes 
within  3  years  of  publication  of  the  final 
rule.  The  proposed  regulations  also 
mandate  some  near-term  pathogen 
reduction  interventions  prior  to  HACCP 
plan  implementation.  In  the  same 
dociunent,  FSIS  provides  advance 
notice  of  plans  to  establish  interim 
targets,  guidelines,  and  standards  to 
establish  public  health  goals  for 
pathogens. 

The  objective  of  these  regulations  is  to 
initially  reduce  and  eventually 
minimize  the  risk  of  foodbome  illness 
from  four  human  pathogens  in  meat  and 
poultry  in  the  manufactiuing  sector 
under  current  production  technologies. 
These  pathogens  are: 

1 .  Campylobacter  jejuni/coli; 

2.  Escherichia  coli  0157. H7; 

3.  Listeria  monocytogenes;  and 

4.  Salmonella. 

These  regulations  also  require 
appropriate  controls  to  minimize  or 
prevent  other  biological,  chemical  and 
physical  safety  hazards.  To  a  certain 
extent  HACCP  can  improve  quality 


aspects  of  products  and  production 
efficiency.  However,  the  benefits 
assessed  here  are  based  only  upon 
pathogen  reduction  and  control  for 
safety. 

FSIS  has  selected  mandatory  HACCP 
as  the  centerpiece  for  this  new 
regulatory  program  because  scientists 
and  industry  leaders  agree  that  it 
provides  the  most  effective  food 
processing  controls  available  to  reduce 
and  control  meat  and  poultry  pathogens 
and  accomplish  other  food  safety 
objectives  such  as  chemical  residue 
control. 

The  function  of  this  regulatory  impact 
assessment  is  to  evaluate  the  costs  and 
benefits  of  a  mandatory  HACCP-based 
regulatory  program  for  all  meat  and 
poultry  establishments  under 
inspection.  The  HACCP  "program" 
includes  all  the  interventions  in  this 
proposal.  Because  contamination  can 
occur  any  place  in  the  production 
process,  no  one  intervention  can 
minimize  the  risk;  indeed,  the  value  of 
the  HACCP  system  is  that  it  provides  a 
framework  for  systematically  using 
interventions  to  minimize  risk.  For  this 
reason  benefits  have  been  estimated 
only  for  the  entire  HACCP  program. 
Costs  are  provided  for  each  individual 
intervention.  (A  Supplement  on  Costs  is 
available  from  Diane  Moore,  Docket 
Clerk,  Room  3171,  South  Building,  Food 


Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington. 
ex:  20250.) 

Because  there  are  no  scientific  data 
that  can  be  used  to  relate  intermediate 
pathogen  reductions  to  reductions  in 
foodbome  illness,  benefits  have  been 
based  on  the  Agency's  intention  to 
minimize  the  risk  of  foodbome  illness 
in  the  manufactiuing  sector.  Risk 
minimization  means  the  elimination  of 
almost  all  the  foodbome  illness  caused 
by  the  contamination  of  meat  and 
poultry  products  with  the  four 
pathogens  listed  above  in  inspected 
plants.  The  amount  of  reduction  in 
pathogens  needed  to  do  this  is  unknown 
and  would  vary  for  individual 
pathogens  and  products.  The  testing 
requirement  will  enable  the  Agency  to 
learn  more  about  what  pathogen 
reduction  standards  would  be 
appropriate  to  minimize  risk. 

The  conclusion  of  the  cost-benefit 
analysis  is  that  mandating  HACCP- 
based  processing  control  systems  will 
result  in  net  benefits  that  far  exceed 
implementation  and  operation  costs. 
Table  1  provides  a  summary  of  these 
costs  and  benefits.  The  proposed 
regulation  will  redistribute  costs  in  a 
fashion  more  acceptable  to  societal 
values  which  have  always  given  priority 
to  minimizing  the  occurrence  of 
controllable  diseases. 


Table  i  .—Cost-Benefit  Comparison  HACCP/Pathogen  Reduction  Proposal 

(Millions  of  $— discounted  20  years)  * 


Costs 


Benefits" 


Total  

Near-Term: 

Micro  testing 

Sanitation  SOP  

Tinie/Temperature  Requirements 

Antimicrobial  Treatments  


Subtotal 

HACCP  Innplementation: 
Plan  development  ... 

Micro  testing 

Record  keeping 

HACCP  Training  

Aseptic  Training  

Fed.  TQC  Overtime 

Agency  Training 

SOP  under  HACCP 


Subtotal 


S2,298.9 

131.9 
86.6 
45.5 
51.7 

315.7 

35.7 

1.262.5 

456.4 

24.2 

1.9 

20.9 

0.4 

1812 

1,983.2 


Total 

Foodborne  illness  avoided:. 
Campylobacter  jejuni/coli  .. 

E.  Co)i0157:H7  

Listeria  nronocytogenes 

Salmonella 


$6,422-23.935 

2,919-4,670 

1.168-2,419 

584-1,168 

1,751-15.178 


Source:  Economic  Researcti  Service,  Centers  for  Disease  Control  and  Prevention,  and  Food  Safety  and  Inspection  Service 

*  These  costs  have  been  discounted  using  the  OMB  suggested  rate  of  7%. 

••Benefits  from  elimination  of  Salmonella,  E.  coli  0157:H7,  Campylot)acler  jejuni/coli  and  Listeria  monocytogenes  are  estimated  at  90%  of  the 
total  meat-  and  poultry-related  medical  costs  and  productivity  losses  associated  with  each  pathogen  as  depicted  in  TaWe  4.  Total  benefits  start  5 
years  after  put)lication  of  final  rule. 


It  is  not  known  exactly  what 
percentage  of  contamination  takes  place 
in  the  manufactiuing  sector  in  contrast 
to  that  which  occurs  afterwards  during 


distribution  and  preparation.  It  is  clear 
that  most  contamination  takes  place 
during  manufacturing  since  it  derives 
from  processing  animals  and  cross 


contamination  during  further 
processing.  Agency  microbiologists  hav  r 
estimated  that  about  90  percent  of 
pathogen  contamination  occurs  within 
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the  manufacturing  sector,  and 
accordingly,  only  90  percent  of  the 
benefits  from  the  reduction  of  foodbome 
illness  costs  have  been  included  as 
benefits  in  the  analysis. 

FSIS  expects  it  to  take  about  five  years 
from  the  publication  of  the  final  mle  for 
the  proposed  interventions  and  HACCP 
to  reach  the  risk  minimization  goal.  By 
that  time,  all  establishments  will  have 
implemented  effective  pathogen 
reduction  interventions  and  will  have 
been  systematically  controlling  their 
processes  for  from  2  to  4  years. 
Although  there  is  reason  to  believe  that 
during  the  first  five  years,  significant 
benefits  will  be  generated  by  the 
interventions  and  controls  in  place, 
there  are  ho  data  to  estimate  these 
benefits. 


Sensitivity  Analysis  for  Table  1 

The  calculation  of  benefits  in  table  1 
assumes  benefits  are  zero  for  years  1  to 
4  and  the  maximum  possible  (i.e..  100 
percent  of  the  90  percent  attributable  to 
contamination  in  the  inspected  plants) 
for  years  5  to  20.  Given  achievement  of 
the  estimated  benefits  in  years  5  through 
20.  actual  benefits  to  society  would 
likely  exceed  these  benefit  estimates  for 
several  reasons.  These  reasons  include 
the  conservative  valuation  of  a  human 
life,  no  consideration  of  consumers' 
willingness  to  pay  for  avoidance  of 
illness,  and  the  assumption  of  zero 
benefits  from  near-term  interventions 
and  early  implementation  of  HACCP. 
The  achievement  of  maximum  benefits 
is  also  subject  to  uncertainty. 

In  order  to  account  for  the  possibility 
of  positive  benefits  in  years  1  through  4 
and  the  uncertainty  of  benefits  in  years 


5  through  20.  an  analysis  was  performed 
to  examine  the  sensitivity  of  the  cost- 
benefit  analysis  to  changes  in  the 
estimated  stream  of  benefits.  The  results 
of  this  analysis  are  presented  in  table 
lA,  and  a  discussion  of  the  assumptions 
used  in  this  analysis  follows. 

First,  the  assumption  of  zero  benefits 
until  year  5  is  replaced  by  the 
assumption  that  benefits  grow  linearly 
starting  from  zero  and  reach  the 
undiscounted  maximum  of  $0.99-S3.7 
billion  in  year  5.  Thus,  the  low  and  high 
end  estimates  of  undiscounted  benefits 
in  the  first  year  are  $0,198-50.74  billion. 
Benefits  increase  in  year  2  to  $0,396- 
$1.48  biUion  and  increase  at  the  same    . 
rate  until  year  5.  The  discounted  value 
of  benefits  for  years  1  to  4  is  $1,733  to 
$6,478  bilHon.  The  discounted  value  of 
benefits  over  20  years  becomes  $8,155- 
$30,413  billion. 


SENSITIVITY  ANALYSIS  OF  ALTERNATIVE  BENEFIT  LEVELS 


Year 

1 
2 
3 
4 
5 


Sum  of  benefits,  years  1-4  .. 
Sum  of  t)enefits,  years  5-20 
Total  benefits,  years  1-20  ... 
Benefit-cost  ratio* 


Added  l)enefits,  years  1  - 

4' 


Low 


High 


Baseline  tienefits^ 


Low 


High 


Reduced  benefits,  years 
5-203 


Low 


High 


Billion  dollars,  discounted  at  7  percent 


sSlt^^irif^r^^  V^'^  ^'  ^.^'^  increase  linearly  to  base  level  benefits  in  year  5 
2  Base  level  of  t>enefits  are  those  pfesented  in  table  i 
■i  Assumes  90  percent  of  base  level  of  benefits 
"  Assumes  costs  presented  in  table  i 


set  of  assumptions.  The  benefit-cost 
ratio  ranges  from  2.5:1  to  13.2:1. 


0.20 

0.74 

0 

0 

0 

Q 

0.3/ 

1.38 

0 

0 

0 

0 

O.M 

1.94 

0 

0 

0 

0 

ass 

2.41 

0 

0 

0 

0 

0./6 

2.82 

0 

0 

0 

n 

1./3 

6.48 

0 

0 

"  0 

0 

b.42 

23.94 

6.42 

23.94 

5.78 

21.54 

8.16 

30.41 

6.42 

23.94 

5.78 

21.54 

3.5 

132 

2.8 

10.4 

2.5 

9.4 

Alternative  ^sumptions  regarding  the 
size  of  benefits  are  possible.  The  linear 
assumption  is  arbitrary;  the  purpose  is 
to  demonstrate  that  any  benefits  in  years 
1  to  4  will  increase  the  20-year  total 
discounted  value  of  benefits. 

Second,  the  assumption  of  zero 
benefits  until  year  5  is  retained  but  the 
realized  benefit  in  year  5  and  later  is 
reduced  by  10  percent,  making  the 
annual  undiscounted  benefits  $0.89- 
$3.32  billion.  The  discounted  value  of 
benefits  over  20  years  becomes  $5,780- 
$21,542  billion.  The  uncertainty 
involved  in  estimating  the  annual  cost 
of  foodbome  illness  is  already 
accounted  for  in  the  range  reported  in 
table  4.  The  10  percent  reduction  is  an 
arbitrary  assumption  to  demonstrate  the 
sensitivity  of  the  cost-benefit  analysis, 
in  neither  case  are  costs  affected.  All 
estimates  of  discounted  benefits  are  far 
larger  than  the  discounted  costs  for  each 


Costs 

Costs  to  meat  and  poultry  processors 
across  the  Nation  will  vary  according  to 
how  much  improvement  in  process 
control  each  plant  needs.  Plants  that 
now  have  good  processing  controls  will 
have  relatively  few  implementation 
costs,  while  plants  that  have  little  or  no 
process  control  will  need  to  spend  more 
for  implementation.  A  detailed  analysis 
of  industry's  costs  to  develop, 
implement,  and  operate  HACCP  systems 
appears  in  Section  V. 

Costs  to  the  Government  would  be  for 
training  FSIS  employees.  Existing 
resources  would  be  used.  No  additional 
funding  is  anticipated. 

Program  Goals 

The  quantifiable  benefits  to  society 
from  the  proposed  regulation  range  from 


56.4  to  $23.9  billion  as  20  years  of 
foodborne  illness  and  attendant  costs  to 
society  are  avoided.  (The  wide  range  of 
benefits  is  attributable  to  uncertainties 
in  the  data  used  to  estimate  the 
incidence  of  foodbome  illness.) 

The  predictability  of  foodbome  illness 
reductions  from  a  reduction  of 
pathogens  in  meat  and  poultry  is  made 
difficult  by  the  fact  that  little  ' 
quantitative  data  on  the  relationship 
between  these  two  variables  exists 
because  many  of  the  risk  assessments 
necessary  to  establish  this  relationship 
have  not  been  undertaken.  Therefore,  it 
is  not  known  how  much  pathogens  need 
to  be  reduced  to  minimize  the  risk  of 
foodbome  disease  bom  meat  and 
poultry.  One  component  of  the  proposal 
is  the  testing  of  product  to  generate  data 
on  pathogen  incidence  which  will  help 
to  elucidate  the  relationship  between 
pathogen  contamination  and  foodbome 
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disease,  and  the  Agency  also  intends  to 
undertake  additional  risk  assessments  to 
generate  dose/response  curves  for 
specific  pathogens.  The  Agency  will  use 
the  new  information  from  this  research 
to  adjust  targets,  if  necessary,  to  meet  its 
goal  of  risk  minimization. 

The  Agency  believes  that  it  is 
reasonable  to  set  a  goal  of  risk 
minimization  assuming  the 
implementation  of  the  requirements  in 
this  proposal.  Current  technologies  can 
and  frequently  do  produce  product  of 
minimal  risk.  Contamination  occurs 
from  poor  practices  (errors)  and  lack  of 
systematic  preventive  controls 
throughout  the  production  process.  For 
the  first  time,  in  this  proposal  the 
Agency  is  focusing  on  reducing 
pathogens.  It  is  mandating  interventions 
that  a  large  part  of  the  industry  already 
uses  to  correct  errors  that  cause 
pathogen  contamination,  and  it  is 
proposing  the  use  of  a  system  of 
controls  that  prevents  pathogens  which 
is  the  most  effective  way  of  reducing 
them.  Empirical  evidence  of  how 
effective  these  interventions  and 
HACCP  process  controls  are  where  they 
are  currently  used  and  the  Agency's 
knowledge  that  many  establishments  do 
not  currently  use  them  leads  the  Agency 
to  believe  that  the  risk  of  pathogens  in 
the  manufacturing  sector  can  be 
minimized  by  the  implementation  and 
enforcement  of  these  requirements  for 
all  inspected  establishments. 

Furtner.  the  Agency  is  mandating 
product  testing  for  pathogens  which 
will  enable  it  to  set  targets  that  can 
establish  a  standard  of  pathogen  control 
throughout  the  industry  that  will 
minimize  the  risk  of  foodbome  illness. 

II.  Market  Failure  Justifies  Regulation 
of  Pathogens  to  Protect  Public  Health 

Consumers  make  choices  about  the 
food  they  purchase  based  upon  factors 
such  as  price,  appearance,  convenience, 
texture,  smell,  and  perceived  quality,  hi 
an  ideal  world,  people  would  be  able  to 
make  these  decisions  with  full 
information  about  product  attributes 
and  choose  those  foods  which  maximize 
their  satisfaction.  In  the  real  world, 
however,  information  deficits  about 
food  safety  complicate  consumer  buying 
decisions. 

Since  all  raw  meat  and  poultry 
products  contain  microorganisms  that 
may  include  pathogens,  raw  food 
unavoidably  entails  some  risk  of 
pathogen  exposure  and  foodborne 
illness  to  consumers.  However,  the 
presence  and  level  of  this  risk  cannot  be 
determined  by  a  consumer,  since 
pathogens  are  not  visible  to  the  naked 
eye.  Although  they  may  detect 
unwholesomeness  from  obvious 


indications  such  as  unpleasant  odor  or 
discoloration  caused  by  spoilage 
microorganisms,  consumers  cannot 
assume  products  are  safe  in  the  absence 
of  spoilage.  They  simply  have  no  clear- 
cut  way  to  determine  whether  the  food 
they  buy  is  safe  to  handle  and  eat. 

When  foodbome  illness  does  occur, 
consumers  often  cannot  correlate  the 
symptoms  they  experience  with  a 
specific  food  because  some  pathogens 
do  not  cause  illness  until  several  days 
after  exposure.  Thus,  food  safety 
attributes  are  often  not  appareni  to 
consumers  either  before  purchase  i)r 
immediately  after  consumption  of  the 
food.  This  information  deficit  also 
applies  to  wholesalers  and  retailers  who 
generally  use  the  same  sensory  tests — 
sight  and  smell— to  determine  whether 
a  food  is  safe  to  sell  or  serve. 

The  societal  impact  of  this  food  safety 
information  deficit  is  a  lack  of 
accountability  for  foodbome  illnesses 
caused  by  preventable  pathogenic 
microorganisms.  Consumers  often 
cannot  trace  a  transitory  illness  to  any 
particular  food  or  even  be  certain  if  was 
caused  by  food.  Thus,  food  retailers  and 
restaurateurs  are  generally  not  held 
accountable  by  their  customers  for 
selling  pathogen-contaminated  products 
and  they,  in  turn,  do  not  hold  their 
wholesale  suppliers  accountable. 

This  lack  of  marketplace 
accountability  for  foodbome  illness 
means  that  meat  and  poultry  producers 
and  processors  have  little  incentive  to 
incur  extra  costs  for  more  than  minimal 
pathogen  and  other  hazard  controls.  The 
widespread  lack  of  information  about 
pathogen  sources  means  that  businesses 
at  every  level  from  farm  to  final  sale  can 
market  unsafe  products  and  not  suffer 
legal  consequences  or  a  reduced 
demand  for  their  product.  An  additional 
complication  is  that  raw  product  is 
often  fungible  at  early  stages  of  the 
marketing  chain.  For  example,  beef  from 
several  slaughterhouses  may  be 
combined  in  a  batch  of  hamburger 
delivered  to  a  fast  food  chain. 
Painstaking  investigation  by  public 
health  officials  in  cases  of  widespread 
disease  often  fails  to  identify  foodborne 
illness  causes;  in  half  the  outbreaks  the 
etiology  is  unknown. 

Most  markets  in  industrialized 
economies  operate  without  close 
regulation  of  production  processes  in 
spite  of  consumers  having  limited 
technical  or  scientific  knowledge  about 
goods  in  commerce.  Branded  products 
and  producer  reputations  often 
substitute  for  technical  or  scientific 
information  and  result  in  repeat 
purchases.  Thus  brand  names  and 
product  reputations  become  valuable 
capital  for  producers. 


In  the  U.S.  food  industry,  nationally 
recognized  brand  names  have 
historically  provided  significant 
motivation  for  manufacturers  to  ensure 
safe  products.  In  recent  years,  more  and 
more  meat  emd  poultry  have  come  to  be 
marketed  under  brand  names. 

Yet  in  the  case  of  meat  and  poulf  rv 
contaminated  with  pathogenic 
microorganisms,  even  brand  name 
protection  has  not  provided  enough 
motivation  for  processors  to  produce  the 
safest  product  they  can  make. 

The  failure  of  meat  and  poultry 
industry  manufacturers  to  produce 
products  with  the  lowest  risk  of 
pathogens  and  other  hazards  cannot  be 
attributed  to  a  lack  of  knowledge  or 
appropriate  technologies.  The  science 
and  technology  required  to  significantly 
reduce  meat  and  poultry  pathogens  and 
other  hazards  is  well  established, 
readily  available  and  commercially 
practical. 

There  are  three  main  explanations  for 
why  a  large  portion  of  the  meat  and 
poultry  industry  has  not  taken  full 
advantage  of  available  science  and 
technology  to  effectively  control 
manufacturing  processes. 

1.  Meat  and  poultry  processing 
businesses  are  relatively  easy  to  enter: 
there  are  no  training  or  certification 
requirements  for  plant  operators. 
Consequently,  the  level  of  scientific  and 
technical  knowledge  of  management  in 
many  plants  is  minimal. 

2.  The  industry  is  very  competitive 
and  largely  composed  of  small  and 
medium-sized  firms  that  have  limited 
capital  and  small  profits. 

3.  Management  in  many  of  these 
plants  has  little  incentive  to  make 
capital  improvements  for  product  safely 
because  they  are  not  distinguishable  bv 
customers  and  therefore  yield  no 
income. 

In  spite  of  these  barriers,  many 
industry  establishments  do  produce 
meat  or  poultry  products  using  process 
controls  that  assure  the  lowest  practical 
risk  of  pathogens  and  other  hazards.  But 
a  significant  part,  particularly  those 
producing  raw  products  for  consumers 
for  further  processing,  do  not. 

FSIS  has  concluded  that  the  lack  of 
consumer  information  about  meat  and 
poultry  product  safety  and  the  absence 
of  adequate  incentives  for  industry  to 
provide  more  than  minimal  levels  of 
processing  safety  represents  a  market 
failure  requiring  Federal  regulatory 
intervention  to  protect  public  health. 

Regulating  Pathogens 

The  present  combination  of  market 
regulation  and  industry  self-poHcing  has 
not  resolved  increasingly  apparent 
problems  with  meat  and  poultry 
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pathogens.  Documented  cases  of 
foodbome  illness  each  year,  some  of 
which  have  resulted  in  death,  represent 
a  pubhc  health  risk  that  FSIS  judges  to 
be  unacceptable.  A  Federal  regulatory 
program  that  reaches  every  level  of  meat 
and  poultry  production,  processing, 
distribution  and  marketing  is  the  only 
means  available  to  society  for  lowering 
foodborne  pathogen  risks  to  an 
acceptable  level.  FSIS  further  concludes 
that  a  mandatory  HACCP  program  is  the 
only  means  of  achieving  this  goal. 
Altematives  cannot  achieve  the 
reduction  in  pathogens  necessary  to 
assure  the  maximum  reduction  in  food 
illness.  To  the  extent  that  reductions  in 
pathogen  levels  in  meat  and  poultry  can 
be  achieved  with  current  technology 


and  without  causing  significant 
economic  or  social  distorUons,  FSIS  as 
a  public  health  agency  can  support  no 
alternative  to  HACCP. 

The  economic  argument  supporting 
HACCP  is  that  its  benefits  to  society 
outweigh  the  costs  imposed  by  this 
proposal.  Table  1  shows  that  in  terms  of 
the  costs  and  benefits  that  can  be 
quantified.  HACCP  implementation 
would  generate  considerable  net 
benefits  to  society. 

In  addition.  HACCP  is  supported  by 
redistribution  arguments  that  are  based 
on  widely  accepted  social  values.  Pubhc 
health  legislation  itself  clearly  implies 
society's  preference  for  having  costs 
manifest  themselves  as  regulatory  or 
production  costs  rather  than  as  costs 
associated  with  illness. 


Even  with  demonstrated  net  benefits 
to  society,  it  is  important  to  keep  the 
HACCP  costs  to  industry  down  as  much 
as  possible  to  avoid  unintended 
economic  effects  of  HACCP 
implementation  such  as  higher  food 
prices  or  putting  firms  out  of  business. 
The  use  of  systematic  process  control  as 
reflected  in  the  HACCP  system  would 
not  require  any  establishment  to  change 
its  production  process,  and  the  costs  of 
monitoring  a  HACCP  system  are 
relatively  small. 

Thus,  costs  should  have  a  minimal 
effect  on  the  industry  as  a  whole.  Table 
2  shows  the  increased  cost  per  pound  of 
product  based  on  the  estimated  HACCP 
costs. 


Table  2.— Effects  on  the  Cost  Per  Pound  of  Meat  and  Poultry 


Inspection  program 


Total  State  and  Federal 


1993 

poundage* 

(billion) 


Four-year 

estimated 

poundage 

(billion) 


Near-term 
and  HACCP 
implementa- 
tion total 
costs 
(million) 


I 77.7  I  310.9  S733 

•Poundage  data  is  slaughter  carcass  weight  for  Federal  and  State  establishments  with  26  of  27  states  reporting  slaughter  data 


Cost  per 
pound 


S0.00236 


A  reduction  in  the  incidence  of 
foodbome  illness  is  the  principal 
performance  goal  for  both  USDA  and 
industry.  Mandatory  HACCP 
implementation  is  projected  to  produce 
a  direct  reduction  in  foodbome  illness 
with  public  health  benefits  estimated  at 
$6.4-24.0  billion  for  20  years  (see  Table 
1).  The  Agency  beUeves  that  these 
benefits  clearly  outweigh  industry 
discounted  costs  of  $2.3  billion 
associated  with  implementing  and 
maintaining  HACCP  controls  for  20 
years. 

III.  Alteraativeai  i 

A.  Process  Control  Regulatory  Strategy 

FSIS  has  determined  that  effective 
process  control  is  needed  throughout 
the  meat  and  poultry  industry  in  order 
to  minimize  pathogen  contamination 
and  control  other  hazards  in  food 
products  and  lower  the  risk  of 
subsequent  foodbome  illness. 
Accordingly,  a  regulatory  strategy  has 
been  formulated  to  mandate  process 
control  improvements  to  achieve 
immediate  reductions  and  an  eventual 
minimization  of  the  risk  of  meat  and 
poultry  pathogens  in  the  Nation's  food 
supply.  Chemical  and  physical  hazards 
will  also  be  prevented.  This  strategy  is 
supported  by  consumers,  scientists,  and 
the  majority  of  meat  and  poultry 
industry  processors  who  already 


recognize  the  benefits  of  good  process 
control. 

Process  control  is  a  proactive  strategy 
that  all  segments  of  industry  can 
undertake  to  anticipate  manufacturing 
problems  in  advance  and  prevent  unsafe 
foods  fi-om  ever  being  produced.  In 
practice,  process  control  is  a  systematic 
means  to: 

•  identify  and  control  production 
hazards; 

•  determine  control  points  in  the 
processing  system; 

•  establish  standard  measures  for 
each  control  point; 

•  set  procedures  for  plant  workers  to 
monitor  requirements; 

•  provide  clear  instructions  for 
appropriate  corrective  actions  when  a 
control  point  goes  out  of  control; 

•  establish  record-keeping  to 
document  control  point  measurements; 
and 

•  provide  procedures  for  product 
verification  tests  to  ensure  system 
continues  to  operate  as  planned. 

The  process  control  strategy 
summarized  in  this  paper  is  founded  on 
three  principles: 

1.  USDA  regulatory  policy  should  be 
focused  on  providing  a  solution  to  meat 
and  poultry  biological,  chemical  and 
physical  hazards  that  present  the 
highest  public  health  risks; 

2.  Pathogenic  microorganisms — which 
present  the  greatest  foodbome  risk  to 


human  health — are  now  present  in 
significant  percentages  of  raw  meat  and 
poultrj'  products;  and 

3.  These  pathogens  and  resulting  risks 
of  foodbome  illness  can  be  largely 
avoided  by  uniform  meat  and  poultry 
industry  efforts  to  attain  and  maintain 
more  effective  methods  of  control 
during  the  manufacturing  process. 

The  focus  of  this  strategy  is  explicitly 
on  prevention;  it  is  designed  to  prevent 
the  production  of  defective  product  as 
opposed  to  more  costly  and  less 
effective  detect-and-condemn  methods. 
Process  control  is  not  a  substitute  for 
inspection  any  more  than  inspection 
could  be  a  substitute  for  process  control. 
This  distinction  is  important  because 
Federal  inspection  was  never  intended 
to  be — and  cannot  be — the  front-line 
control  for  food  safety  in  meat  and 
poultry'  processing  plants.  Safety 
controls  must  be  built  into  the 
manufacturing  process  and  be 
administered  continuously  by  industry'. 
The  objective  of  inspection  in  a  process 
control  environment  is  to  assure  that 
those  controls  are  present,  adequate  and 
are  being  used  properly. 

The  primary  benefits  of  a  process 
control  regulatory'  strategy  are  that  it 
will:  (1)  Provide  industry  the  tools  and 
incentive  to  reduce  meat  and  poultry 
pathogens  as  a  means  to  improve  food 
safety  and  (2)  help  reorient  Federal 
inspection  to  better  address  product. 
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process  and  plant  risks.  A  regulatory 
program  that  imposes  better 
manufacturing  process  control  methods 
as  a  means  to  reduce  pathogen 
contamination  and  control  other 
hazards  emphasizes  the  fact  that 
industry  is  primarily  responsible  for 
product  safety  while  the  Government's 
role  is  oversight. 

B.  Factors  Considered  in  Evalunting  A 
Process  Control  Strategy 

The  process  control  regulatory 
strategy  was  evaluated  using  five  factors 
for  effectiveness.  A  processing  control 
program  is  effective  if  it: 

1.  Controls  production  safety  hazards; 

2.  Reduces  loodbome  illness: 

3.  Makes  inspection  more  effective; 

4.  Increases  consumer  confidence;  and 

5.  Provides  the  opportunity  for 
increased  productivity. 

The  following  sections  discuss  these 
five  effectiveness  factors  that  have  been 
applied  to  evaluate  process  control 
alternatives. 

Controls  Production  Safety  Hazards 

Process  control  is  a  system  for 
identifying  food  hazards  and  reducing 
or  eUminating  the  risks  they  present.  In 
operation,  control  points  are  established 
in  a  food  production  line  where 
potential  health  hazards  e.xist: 
management  of  these  points  has  proven 
to  be  effective  in  reducing  the 
probability  that  unsafe  product  will  be 
produced.  Ongoing  records  of  each 
process  control  will  enable  plant 
managers  and  quality  control  personnel 
to  spot  trends  that  could  lead  to 
problems  and  devise  a  strategy  that 
prevents  them  before  they  occur. 

Detection  by  end  product  testing  is 
not  a  viable  alternative  to  process 
control  because  it  only  sorts  good 
product  from  bad  and  does  not  address 
the  root  cause  of  unacceptable  foods. 

Additionally,  keeping  "bad"  foods  out 
of  commerce  through  sorting  end 
product  is  possible  only  when  tests  and 
standards  for  sampling  are  well 
established  and  it  is  practical  only 
where  the  "test"  is  not  expensive 
because  sorting  requires  a  huge  number 
of  samples  for  reliability. 

Reduces  Foodborne  Illness 

As  industry  improves  its  control  over 
the  safety  aspects  of  meat  and  poultry 
production,  foodborne  illness  will  begin 
to  decline.  This  is  the  principal  non- 
negotiable  goal  for  both  USDA  and 
industry. 

The  precise  occurrence  of  human 
health  problems  attributed  to 
pathogenic  microorganisms  or  other 
potential  foodborne  hazards,  such  as 
chemical  contaminants,  animal  drug 


residues,  pesticides,  extraneous 
materials,  or  other  physical 
contaminants  is  not  known.  Foodborne 
illness  is  nevertheless  recognized  by 
scientists  around  the  world  as  a 
significant  public  health  problem  and 
there  is  wide  agreement  that  pathogenic 
microorganisms  are  the  major  cause  of 
food-related  disease.  The  cost  of 
foodborne  illness  related  to  meat  and 
poultry  products  alone  is  between  $4.5- 
7.5  billion  annually. 

Makes  Inspection  More  Effective 

Currently,  FSIS  inspectors  in  meat 
and  poultry  plants  perform  random 
inspection  tasks  that  generate 
independent  data  about  a  plant's 
production  processes  and  environment. 
This  activity  produces  "snapshots"  of 
plant  operations  at  that  moment.  In 
contrast,  process  control  generates 
records  of  plant  performance  over  time 
These  records  and  periodic  verification 
inspections  will  enable  FSIS  inspectors 
to  see  how  a  plant  operates  at  all  times, 
i.e.,  whether  and  where  processing 
problems  have  occurred,  and  if  so,  how 
they  were  addressed. 

The  availability  of  more  and  better 
processing  data  will  establish  trends 
that  set  benchmarks  from  which 
deviations  can  be  more  quickly  and 
accurately  assessed.  USDA  inspectors 
will  be  trained  to  spot  these  deviations 
and  take  action  when  needed  to  ensure 
plants  bring  a  faulty  process  back  into 
control.  This  type  of  Federal  oversight  is 
substantially  more  effective  than  a 
regulatory  program  that  merely  detects 
and  condemns  feulty  end  products.  In 
the  words  of  the  National  Advisory 
Committee  on  Microbiological  Criteria 
for  Foods.  "Controlling,  monitoring,  and 
verifying  processing  systems  are  more 
effective  than  relying  upon  end-product 
testing  to  assure  a  safe  product." 

Increases  Consumer  Confidence 

The  number  of  foodborne  illness 
outbreaks  and  incidents  attributable  to 
pathogens  in  meat  or  poultry  raise 
questions  about  whether  federal 
inspection  is  as  effective  as  it  should  be. 
Highly  visible  public  controversies 
about  meat  and  poultry  inspection 
indicate  an  erosion  of  public  confidence 
in  the  safety  of  meat  and  poultry 
products.  There  are  growing  demands 
that  USDA  improve  its  regulation  of 
pathogens.  The  process  control 
regulatory  strategy  described  in  this 
paper  is  USDA's  response  to  those 
demands. 

Many  outbreaks  of  foodborne  illness 
have  been  determined  to  be  caused  by 
mishandling  of  meat  and  poultry 
products  after  federally-inspected 
processing.  USDA  beUeves  that 


additional  eff^orts  to  reduce  pathogens 
during  manufactiuing  will  reduce  these 
risks  as  well.  This,  coQpled  with  the 
improved  retail  regulatory  controls  from 
state  adoption  and  enforcement  of  the 
Food  and  Drug  Administration's  Food 
Code  should  reduce  this  cause  of 
illness. 

A  significant  portion  of  the  meat  and 
poultry  industry  does  not  take 
advantage  of  readily  available  methods 
to  control  its  manufacturing  processes. 
This  is  due  in  large  part  to  the  fact  that 
meat  and  poultry  processing  industrie.s 
are  relatively  easy  to  enter  and  are 
composed  largely  of  small  and  medium- 
sized  firms.  Managers  in  these  firms  are 
frequently  not  as  knowledgeable  about 
safe  production  practices  as  they  should 
be. 

The  Department  has  concluded  that 
further  regulation  will  bri.ng  industry 
standards  up  to  what  can  practically  he 
achieved  in  the  manufacture  of  meat 
and  poultry  products  through  current 
scientific  knowledge  and  available 
process  control  techniques.  Raising  the 
safety  floor  through  regulations  that 
mandate  better  process  controls  will 
demonstrate  to  the  public  that  USDA 
and  industry  are  making  a  concerted 
effort  to  reduce  the  risk  of  foodborne 
illness  from  meat  and  poultry. 

The  economic  benefits  of  increased 
consumer  confidence  can  be 
conceptually  realized  in  the  amount 
consumers  would  be  willing  to  pay  for 
safer  food.  This  overall  'willingness  to 
pay'  is  made  up  of  several  components. 
It  reflects  consumer  desires  to  avoid 
foodborne  illness  and  the  expected 
medical  and  other  costs  associated  with 
pathogens.  In  theory  the  total  benefit 
associated  with  processing  control 
regulations  could  be  decomposed  into 
two  parts:  first,  the  reduction  in  medical 
and  other  costs  associated  with 
pathogen-related  illnesses  (as  discussed 
in  a  previous  section],  and  the 
additional  benefits  which  accrue  to 
consumers  not  made  ill  but  who  may 
place  a  value  on  reduced  risk  of 
exposure  to  pathogens.  At  this  time,  the 
data  are  not  available  to  make 
quantitative  estimates  of  the  consumer's 
willingness  to  pay. 

Provides  the  Opportunity  for  Increased 
Productivity 

Better  process  control  is  a  sound  and 
rational  investment  in  the  future  of  our 
nation's  meat  and  poultry  industry. 
USDA's  process  control  strategy  will 
educate  industry  management  about  the 
need  and  methodology  for  development 
of  a  consistent,  preventive,  problem- 
solving  approach  to  safety  hazards, 
which  can  be  expanded  to  other 
business  objectives  such  as  product 


quality  and  production  efficiency.  There 
IS  much  evidence  of  how  process 
control  has  improved  worldwide 
industrial  productivity  in  the  past  40 
years.  This  proposal  will  extend  process 
control  principles  to  parts  of  the  meat 
and  poultry  industry  that  have  not 
formerly  used  them. 

Some  important  non-safety  benefits 
that  will  accrue  from  industry  use  of 
better  process  control  methods  are: 

•  First,  better  production  controls 
will  resuh  in  more  efficient  processing 
operations  overall  with  fewer  product 
defects.  Fewer  defects  mean  less 
reworking,  waste  and  give-away, 
resulting  in  increased  yields  and  more 
profit  opportunities. 

•  Second,  better  controls  will 
significantly  reduce  the  risk  to 
processors  that  product  with  food  safety 
defects  will  slip  into  commerce. 
Expensive  and  embarrassing  product 
recalls  can  be  entirely  avoided  with 
proper  process  controls. 

•  Third,  better  control  of  pathogens 
will  impact  all  microorganisms, 
including  those  responsible  for 
decomposition,  resulting  in  quality 
improvements  and  longer  shelf  life  for 
products. 

•  Fourth,  better  production  controls 
improve  plant  employee  productivity 
which  improves  profit  opportunities. 

C.  Evaluation  of  Mandatory  HACCP  to 
Provide  Process  Control 

Considering  the  five  effectiveness 
factors  of  process  control,  the  most 
effective  means  for  ensuring  that  all 
industry  uses  adequate  process  control 
systems  is  a  mandatory  HACCP 
regulatory  program.  This  alternative 
clearly  meets  all  five  criteria  described 
above.  In  fact,  a  mandatory  HACCP 
program  was  judged  to  be  the  only 
option  that  will  effect  adequate 
processing  impro\'ements  in  all 
establishments  throughout  the  industry. 
Only  through  mandatory  HACCP  can  " 
pathogen  risks  be  minimized  to  the 
fullest  extent  possible;  thereby  reducing 
foodborne  illness  to  the  maximum, 
improving  effectiveness  of  inspection, 
increasing  consumer  confidence,  and 
ensuring  a  more  viable  industry.  No 
other  alternative  accomplishes  as  much 
in  these  five  areas  as  mandatory 
HACCP. 

In  summary,  FSIS  has  determined 
that: 

•  HACCP  is  a  processing  control 
strategy  that  has  been  scientifically 
proven  effective  in  food  manufacturing 
plants;  and,  therefore 

•  Mandating  HACCP  systems  in  all 
plants  under  USDA  jurisdiction  will 
orotect  the  public  from  unreasonable 


risks  due  to  meat  and  poultry 
consumption. 

HACCP  is  widely  recognized  by 
scientific  authorities  such  as  the 
National  Academy  of  Sciences  and 
international  organizations  such  as  the 
Codex  Alimentarius.  It  is  used  today  by 
a  number  of  plants  in  the  food  industry 
to  produce  consistently  safe  products. 
This  approach  has  been  supported  for 
years  by  numerous  groups  that  have 
studied  USDA  meat  and  poultry 
regulatory  activities. 

In  1983  FSIS  asked  the  National 
Academy  of  Sciences  to  evaluate  the 
scientific  basis  of  its  inspection  system 
and  recommend  a  modernization 
agenda.  The  resulting  report,  issued  in 
1985,  was  the  first  comprehensive 
evaluation  of  a  scientific  basis  for 
inspection.  The  1985  NAS  report 
provided  a  blueprint  for  change:  it 
recommended  that  FSIS  focus  on 
pathogenic  microorganisms  and  require 
that  all  official  establishments  operate 
under  a  HACCP  system  to  control 
pathogens  and  other  safety  hazards. 
After  urging  the  intensification  of 
"current  efforts  to  control  and  eliminate 
contamination  with  micro-organisms 
that  cause  disease  in  humans,"  NAS 
encouraged  USDA  to  "move  as 
vigorously  as  possible  in  the  application 
of  the  HACCP  concept  to  each  and  every 
step  in  plant  operations  of  all  types  of 
enterprises  involved  in  the  production, 
processing,  and  storage  of  meat  and 
poultry  products." 

The  General  Accounting  Office  (GAO) 
has  also  identified  needed 
improvements  in  USDA's  present 
inspection  system.  In  its  reports  and 
congressional  testimony,  and  in 
numerous  publications,  GAO  has 
endorsed  HACCP  as  the  most  scientific 
system  available  to  protect  consumers 
from  foodborne  illness.  This  sentiment 
is  most  clearly  expressed  in  a  May  1994 
report.  "Food  Safety:  Risk-Based 
Inspections  and  Microbial  Monitoring 
Needed  for  Meat  and  Poultry,"  in  which 
GAO  recommended  development  of  a 
mandatory  HACCP  program  that 
includes  microbial  testing  guidelines. 
GAO  urged  USDA  to  assist  meat  and 
poultry  plants  in  the  development  of 
their  microbial  testing  programs  by, 
among  other  things,  disseminating 
information  on  the  programs  already  in 
operation. 

A  third  major  proponent  of  HACCP  is 
the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods 
(NACMCF),  which  was  established  in 
1988  by  the  Secretary  of  Agriculture  to 
advise  and  provide  recommendations  to 
the  Secretaries  of  Agriculture  and  of 
Health  and  Human  Services  on 
developing  microbiological  criteria  to 


assess  food  safety  and  wholesomeness. 
Since  1989  NACMCF  has  prepared  a 
series  of  reports  on  the  development 
and  implementation  of  HACCP.  As  one 
of  its  first  tasks,  the  Committee 
developed  "HACCP  Principles  for  Food 
Production"  in  November  1989.  In  this 
report,  the  Committee  endorsed  HACCP 
as  a  rational  approach  to  ensure  food 
safety  and  set  forth  principles  to 
standardize  the  technique.  In  1992,  the 
Committee  issued  an  updated  guide, 
"Hazard  Analysis  and  Critical  Control 
Point  System." 

In  1993  NACMCF  defined  the  roles  of 
regulatory  agencies  and  industry  in 
implementing  HACCP.  "The  Role  of 
Regulatory  Agencies  and  Indusliy  in 
HACCP"  proposed  responsibilities  for 
FDA,  USDA,  and  other  agencies  and 
industry  during  various  phases  of 
HACCP  implementation.  Similar 
suggestions  for  program  change  have 
been  voiced  by  consumers,  industry, 
state  and  local  government 
representatives,  as  well  as  other 
constituent  groups.  For  example, 
consumers  at  recent  public  hearings  and 
the  HACCP  Round  Table  supported 
implementation  of  mandatory  HACCP 
throughout  the  meat  and  poultry 
industry. 

The  meat  and  poultry  industry  has 
itself  provided  broad  support  for 
HACCP  as  a  means  to  control  pathogens, 
emphasizing  that  HACCP-based  food 
production,  distribution,  and 
preparation  can  do  more  to  protect 
public  health  than  any  Federal 
inspection  program.  They  have 
recommended  diat  HACCP  be  used  to 
anticipate  microbiological  hazards  in 
food  systems  and  to  identify  risks  in 
new  and  traditional  products.  State 
departments  of  health  and  agriculture 
have  also  endorsed  the  HACCP 
approach. 

D.  Evaluation  of  Other  Alternatives 

FSIS  examined  six  other  approaches 
before  determining  that  mandatory 
HACCP  was  the  most  effective  means 
for  industry  to  eliminate  pathogens  in 
meat  and  poultry: 

1.  Status  quo; 

2.  Intensify  present  inspection; 

3.  Voluntary  HACCP  regulatory 
program; 

4.  Mandatory  HACCP  regulation  with 
exemption  for  very  small 
establishments; 

5  Mandatory  HACCP  regulation  only 
for  ready-to-eat  products;  and 

6.  Modified  HACCP— recording 
deviations  and  responses  only. 
These  alternatives  were  assessed 

using  the  five  effectiveness  factors 

presented  in  the  previous  section.  Since 
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FSIS's  goal  is  to  achieve  the  maximum 
pathogen  reduction  possible,  and  none 
is  judged  to  be  as  effective  as  mandatory 
HACCP.  the  costs  of  these  alternatives 
are  not  relevant^  The  following  six 
sections  summarize  the  appraisal  of 
each  alternative. 

Status  Quo 

This  option  would  essentially 
continue  plant  processing  controls  and 
Federal  inspection  as  ihey  are  now. 
Good  plants  with  adequate  methods  for 
managing  process  lines  would  probably 
remain  under  control.  The  Agency, 
under  its  present  authority,  cannot  shift 
resources  out  of  good  plants  so  the 
situation  of  poor  performing  plants  is 
imlikely  to  change.  This  situation  raises 
immediate  questions  about  the  first 
factor — controls  production  safety 
hazards — being  met.  Experience  has 
proven  that  Federal  inspection  cannot 
substitute  for  management  in 
establishments  which  have  difficulty 
producing  safe  product  consistently. 
Also,  inspection  cannot'  be  as  effective 
in  the  current  plant  environment  as  in 
a  process  control  plant  environment. 

Status  quo  does  not  target  industry 
and  inspection  resources  at  preventing 
hazards  in  areas  of  highest  risk  which 
leads  to  the  greatest  reduction  in 
foodbome  illness  (factor  two).  Fn 
addition,  food  safety  experts, 
consumers,  and  other  observers  have 
told  USDA  they  are  not  satisfied  with 
pathogen  control  by  organoleptic 
methods  as  practiced  in  the  present 
plant  program.  Doing  nothing  new 
would  perpetuate  consumer  doubts 
about  the  abifity  of  Federal  inspection  to 
regulate  pathogens  which  is  counter  to 
factor  four.  Consequently,  the 
Department  has  concluded  that  business 
as  usual  is  not  an  acceptable  response 
to  proven  problems  with  pathogens 
associated  with  meat  and  poultry 
products.  Agency  pubHc  health 
responsibilities  alone  require  that  more 
positive  actions  be  taken. 

Intensify  Present  Inspection 

As  one  alternative  to  the  proposed 
mandatory  HACCP  regulation.  FSIS 
could  intensify  its  present  inspection 
system  i.e.,  focus  new  resources  on 
suspected  areas  of  risk  in  each  plant. 
This  approach  would  assign  to  FSIS 
responsibility  for  designing,  testing  and 
mandating  by  specific  regulation, 
process  control  systems  for  all  meat  and 
poultry  products  with  potential  safety 
hazards.  A  major  flaw  with  this 
approach  is  the  burden  of  ensuring  a 
safe  product  would  be  placed  largely  on 
FSIS  instead  of  plant  managers  where  it 
belongs.  Plant  management  would  have 
little  motivation  to  become 


knowledgeable  about  process  control  or 
to  implement  process  control  systems. 

Agency  experience  with  mandating 
specific  requirements  has  sometimes 
succeeded,  where  HACCP-like 
regulations  have  been  successful  in 
correcting  food  safety  problems  in 
certain  ready-to-eat  products.  However, 
these  controls  largely  consisted  of  lethal 
heat  treatments  applied  during  final 
product  processing.  This  approach  is 
obviously  inappropriate  for  product  that 
is  marketed  raw  which  is  most 
frequently  associated  with  meat  and 
poultry  foodbome  illness. 

Thus,  intensified  regular  inspection 
fails  to  meet  the  primary  criterion  for 
process  control,  i.e.,  control  production 
safety  hazards  at  all  stages  of  meat  and 
poultry  slaughter  and  processing. 
Related  to  this  failing,  inspection  would 
be  ineffective  without  all  plants 
maintaining  process  control  systems 
(factor  three.)  This  option  would  require 
significant  resource  increases  and 
results  in  more  of  the  same  tj'pe  of 
Federal  oversight  which  would  be  more 
costly  to  taxpayers  without  the  payback 
of  significant  reductions  in  foodbome 
illness  (factor  two).  With  the  burden  of 
control  and  monitoring  on  USDA's 
inspection  force  rather  than  plant 
managers,  industry  performance  would 
be  unlikely  to  improve.  Industry  growth 
would  be  less  certain  which  is  counter 
to  meeting  factor  five. 

Voluntary  HACCP  Regulatory  Program 

A  voluntary  HACCP  program  would 
not  provide  reduction  of  pathogens 
uniformly  across  the  processing 
spectrum  (i.e.,  many  in  industry  would 
choose  not  to  participate)  and  therefore 
would  not  be  sufficient  to  attain  the 
necessary  reduction  in  foodbome  illness 
(factor  two). 

Voluntary  HACCP  would  be 
implemented  most  frequently  in  plants 
with  good  processing  controls  already, 
while  plants  with  unsophisticated 
controls  would  be  less  likely  to 
participate.  TTie  explanation  for  this 
flaw  is  to  be  found  in  simple  economics 
and,  to  a  large  degree,  the  attitudes  of 
plant  management.  Plants  with  good 
processing  controls  now  are  most  likely 
to  adopt  HACCP  voluntarily  because 
their  management  understands  the 
linkage  between  how  a  product  is 
handled  during  preparation  and  its 
finished  quality  and  safety. 

Conversely,  plants  without  good 
processing  controls  today  are  much  less 
likely  to  participate  in  a  voluntary 
HACCP  program.  These  plants  are  more 
often  operated  by  memagement  that 
lacks  the  knowledge  or  motivation  to 
institute  better  processing  controls. 
Nevertheless,  it  is  precisely  this  group 
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of  low  performing  plants  that  FSIS  must 
reach  to  attain  its  public  health  goal. 
Nothing  short  of  a  mandatory  HACCP 
regulatory  program  will  be  effective  in 
bringing  processing  improvements  to 
these  marginal  performers. 

The  Agency's  regulation  permitting 
the  use  of  voluntary  Total  Quality 
Control  (TQC)  Systems  provides  a 
useful  analogy  to  how  effective  a 
voluntary  HACCP  program  would  be. 
TQC  focuses  on  establishment 
responsibility  for  meeting  or  exceeding 
the  standards  set  by  FSIS  for  all 
operations  that  are  conducted  in  a  plant, 
including  incoming  raw  materials, 
processing  procedures,  critical  limits  for 
product  standards,  and  action  limits  for 
establishment  quality  control  persomiel. 
These  systems  operate  under  Agency 
oversight  with  an  emphasis  on  timely 
and  accurate  record-keeping  and  the 
necessity  for  appropriate  action  to  be 
taken  by  an  establishment  when  a  limit 
set  forth  in  an  approved  system  is  met 
or  exceeded.  However,  over  the  last  10 
years  the  number  of  plants  with  active 
TQC  Systems  has  declined  firom  a  high 
of  around  500  (approximately  8%  of  all 
plants)  to  the  present  351  participating 
plants  (approximately  5%  of  all  plants). 
USDA  experience  has  shown  that  a 
voluntary  approach  to  HACCP  would 
provide  little  assurance  that  a  major 
portion  of  meat  and  poultry  products 
had  been  produced  under  controls 
designed  to  minimize  food  safety 
hazards. 

Mandatory  HACCP  Regulation  With 
Exemption  for  Small  Establishments 

Under  this  alternative,  FSIS  would 
mandate  HACCP;  but.  provide  an 
exemption  for  small  estabfishments  as 
was  done  with  nutrition  labeling. 
However,  since  major  goals  in 
implementing  HACCP  are  to  improve 
processing  controls  and  plant 
performance  across  all  of  industry 
(factor  one)  as  a  means  to  achieve 
foodbome  illness  reductions  (factor 
two),  this  option  is  inherently  flawed  by 
exemption  of  plants  that  perform  the 
least  process  control.  USDA  inspection 
experience  shows  that  some  of  tJie  small 
establishments  which  would  be 
exempted  imder  this  option  have 
particular  difficulties  maintaining 
control  over  their  processing  system. 

While  it  is  true  that  small 
establishments  produce  a  minimal 
amount  of  the  total  meat  and  poultry 
supply,  they  do  produce  a  full  range  of 
products,  including  those  most 
fi-equently  associated  with  foodbome 
illness  from  the  meat  and  poultry 
supply. 

This  option  also  fails  on  factor  three — 
provide  more  effective  inspection.  Two 


different  inspection  systems  would  be 
needed:  one  risk-based  system  to 
inspect  HACCP  plants  with  good 
processing  controls;  the  other  to  provide 
resource  intensive  coverage  for  plants 
that  largely  do  not.  If  the  number  of 
small  plants  continues  to  increase,  more 
inspection  resources  would  be  required. 

Mandatory  HACCP  Regulation  Only  for 
Ready-to-Eat  Products 

This  option  would  mandate  HACCP 
only  for  establiAments  that  prepare 
ready-to-eat  meat  and  poultry  products, 
but  not  for  plants  that  produce  raw 
products.  However,  this  decision  would 
leave  the  public  without  adequate 
protection  from  pathogenic 
microorganisms  cleariy  associated  with 
product  marketed  in  raw  form.  Very 
little  reduction  in  the  most  frequent 
causes  of  foodbome  illness  (factor  two) 
could  be  anticipated  firom  this  approach. 

Government  inspection  costs  would 
continue  to  increase  to  provide 
traditional  resource- intensive  inspection 
for  slaughteriiig  and  allied  processing 
plants  that  would  not  be  subject  to 
mandatory  HACCP.  Since  most  of  the 
unsolved  problems  with  pathogenic 
microorganisms  are  associated  with  raw 
products,  not  on  those  which  would  be 
the  subject  of  this  HACCP  option,  this 
is  an  especially  inappropriate  regulatory 
approach. 

Modified  HACCP— Only  Recording 
Deviations  and  Responses 

A  final  alternative  considered  would 
be  to  mandate  HACCP,  modified  to 
eliminate  the  recordkeeping  burden  to 
the  inspected  industry,  especially  small 
establishments.  Specifically,  this  option 
would  modify  the  HACCP  record- 
keeping principle  so  that  instead  of 
demanding  continuous  records  at 
critical  control  points,  companies  vrould 
need  to  lecord  only  deviations  from 
critical  limits  and  the  response  to  them. 
This  would  mean  that  HACCP- 
controlled  operations  would  not 
generate  continuous  monitoring  data  to 
reflect  the  operation  at  critical  control 
points,  but  would  only  record  data 
when  deviations  occurred.  This 
arrangement  eliminates  the  continuous 
picture  of  plant  operations  which  is  the 
underpinning  of  factor  three — make 
inspection  more  effectire. 

Such  an  approach  would  substantially 
reduce  the  paperwork  burdens 
associated  with  nandateiy  HACCP  as 
recommended  by  NACMCF  aiid 
recognized  by  CODEX.  However,  it 
would  also  serioasly  compromise  the 
usefulness  of  HACCP  as  a  means  to 
make  inspection  more  effective  and 
avoid  program  cost  increases. 
Regulatory  officiab  need  to  have  a 


system  which  can  be  reviewed  in  its 
entirety,  so  that  a  comprehensive 
picture  of  the  process  is  available,  not 
just  the  truncated  versicm  which  grows 
out  of  recording  deviations. 

IV.  HACCP  Benefits— Foodbome  Illness 

A.  Incidence  of  Foodbome  Wness  in  the 
United  States 

The  safety  of  the  meat  and  poultry 
supply  has  been  widely  discussed 
during  the  past  few  years.  Precise  data 
on  the  incidence  of  illness  associated 
with  meat  and  poultry  or  other  food 
products  are  lacking.  There  is  no 
mandatory  reporting  system  for  such 
illnesses  and  there  is  no  complete 
national  database  on  the  occurrence  of 
human  health  problems  that  might  be 
attributed  to  pathogenic  microorganisms 
or  potential  foodbome  hazards,  such  as 
chemical  contaminants,  animal  drug 
residues,  pesticides,  extraneous 
materials,  or  other  physical 
contaminants.  Foodb«3me  illness  is 
nevertheless  recognized  by  scientists  as 
a  significant  pubUc  health  problem  in 
the  United  States,  and  there  is  wide 
agreement  among  scientists  that 
pathogenic  microorganisms  are  the 
primary  cause  of  foodbome  illness.  The 
following  discussion  focuses  on 
pathogenic  microorganisms. 

Foodbome  illness  can  strike 
individuals  of  all  ages,  sexes, 
nationahties  and  socioeconomic  levels. 
People  have  been  getting  sick  from 
foods  throughout  the  ages;  the  reasons 
change  but  the  problem  persists.  The 
most  common  types  of  foodbome  illness 
typically  appear  as  acute  gastroenteritis 
with  sudden  onset  of  vomiting  or 
diarrhea,  or  both,  with  accompanying 
abdominal  pein.  Some  episodes  include 
fever,  prostration,  shock,  or  neurological 
symptoms.  The  incubation  period,  Le., 
the  time  betvkieen  eating  and  onset  of 
first  symptom,  as  well  as  the  type  and 
duration  of  symptonss  can  vary  fi-om  a 
fiew  hours  to  several  days,  depending  on 
the  etiological  ageni.  the  infected 
individual's  genetic  predisposition  and 
physical  cendition.  In  a  percentage  of 
the  population — especially  among 
children,  the  elderly,  and  immuno- 
comparomised  individoais — foodborne 
illness  can  be  life-threatening. 

Researchers  estimate  that  between  6 
and  33  million  people,  (between  3  and 
14  percent  of  the  population)  become  ill 
each  year  £rom  pathogenic 
microorg^Bisins  in  their  food.  An 
estimated  6  JWO  to  9.000  of  these 
illnesses  annually  result  in  death.  Other 
data  show  at  least  18  million  cases  of 
diarrheal  disease  of  foodbome  origin 
occur  in  the  United  States  annually, 
another  several  million  persons  may  be 


affected  by  secondary  person-to-pwson 
spread  of  infectious  agents  from  cases 
caused  by  consumption  of  pathogen- 
contaminated  food. 

Foods  contaminated  with  pathogenic 
microorganisms  can  lead  to  infection 
and  illness  in  two  major  ways.  The  first 
is  by  direct  consumption  of  the 
contaminated  food  under  conditions 
that  allow  the  survival  of  the  pathogen 
or  its  toxin,  such  as  when  a  meat  or 
poultry  product  is  consumed  raw  or 
undercooked.  The  second  way 
contaminated  product  can  lead  to 
illness  is  through  cross-contamination 
in  the  processing  plant  (e.g.  cooked 
product),  kitchen  or  other  food-handling 
area,  such  as  when  the  Salmonella- 
contaminated  exterior  of  raw  chicken 
contaminates  a  cutting  board, 
countertop,  or  kitchen  utensil,  which 
then  comes  into  contact  with  cooked 
product  or  foods  constmied  raw.  such  as 
salad.  For  some  pathogens,  such  as 
Salmonella,  more  cases  of  illness  result 
from  cross-contamination  than  from 
direct  consimiption  of  undercooked 
product.  Poor  hygiene  by  infected  food 
handlers,  plant  employees,  etc,  can  also 
introduce  pathogens  which  later  cause 
illness. 

Foodbome  illness  appears  to  have 
remained  steady  or  increased  slightly 
during  the  last  decade.  Possible 
increases  in  foodbome  illness  are 
variously  attributed  to  changes  in 
animal  production  procedures, 
automated  processing,  increased 
reliance  on  fast  foods,  greater  use  of 
prepackaged  foods  and  microwave 
ovens,  extended  shelf-Lves.  more 
complex  distribution  systems, 
urbanization,  public  naivete  about  food 
manufacturing  methods,  and  lack  of 
knowledge  about  the  hygienic 
precautions  required  al  all  stages  of  food 
handling,  including  pfeparation  and 
serving.  Other  factors  contributing  to 
reported  increases  may  include  better 
surveillance,  improved  reporting,  more 
sensitive  diagnostic  tests,  emerging 
pathc^ens,  aiui  improfved  methods  of 
detecting  pathogens  and  chemical 
residues. 

Data  for  evaluating  trends  and  the 
most  common  catoes  of  &>odbome 
illness  are  compiled  by  the  Centers  for 
Disease  Control  and  Prevention  (CDC), 
based  on  reported  "outbreaks"  of 
illness,  discussed  below. 

Estimates  of  the  current  foodbome 
disease  burden  in  the  United  States  are 
based  on  estimates  of  the  annual 
incidence  of  disease.  lacidence 
estimates  are  the  aoniMl  estimates  of  the 
new  cases  of  foodbome  disease  which 
occur  each  year.  CDC  compiles  reports 
from  State  and  local  health  authorities 
of  foodbome  illness  outbreaks  where 


6880 


Federal  Register  /  Vol.  60.  No.  23  /  Friday,  February  3,  1995  /  Proposed  Rules 


two  or  more  persons  have  become  ill 
from  a  common  source.  These  reported 
cases  are  only  a  fraction  of  the  actual 
annual  incidence  of  foodbome  disease 
cases  for  many  reasons: 

•  Symptoms  typical  of  several  forms 
of  foodbome  illness  include  diarrhea, 
vomiting,  abdominal  pain,  and  physical 
weakness.  These  symptoms  are  also 
common  to  a  wide  variety  of  bacterial 
and  viral  infections  not  generally 
associated  with  food  consumption. 
Consequently,  many  treated  cases  of 
foodbome  illness  are  generically 
diagnosed  as  non-specific  gastroenteritis 
or  "the  flu"  and  not  identified  as  being 
caused  by  a  specific  foodbome 
pathogen. 

•  Most  foodbome  illness  is  transitory 
and  self-limiting.  People  often  become 
sick  within  a  few  hours  after 
consumption  of  contaminated  food, 
suffer  acute  symptoms,  and  recover 
spontaneously.  These  people  are 
unlikely  to  seek  medical  attention,  and 
will  not  become  part  of  the  reporting 
database. 


•  While  some  foodbome  pathogens 
cause  illness  within  a  few  hours  of  food 
consumption  [Staphylococcus  aureus 
and  Salmonella),  many  common 
pathogens  cause  illness  after  a  lag  of 
several  days  (E.  coli  Ol57:H7  and 
Campylobacter)  or  weeks  [Listeria 
monocytogenes).  The  longer  the  lag 
between  consumption  and  illness,  the 
less  likely  the  connection  to  food  will  be 
made. 

•  Individual  cases  of  foodbome 
illness  are  excluded  from  the  CDC 
reporting  system,  except  for  botulism, 
toxic  fish,  mushrooms,  and  certain 
chemical  poisonings  where  one  case 
constitutes  an  outbreak. 

•  Around  half  of  CDC's  reported 
outbreaks  and  cases  are  never  identified 
urith  a  causative  pathogen. 

•  CDC  primarily  relies  upon 
voluntary  reporting  from  State  and  local 
health  agencies  which,  in  txim,  rely  on 
hospitals,  clinics,  and  individual  health 
care  professionals  for  information.  All 
these  institutions  have  resource 
limitations  and  different  disease 
reporting  requirements.  For  example,  12 


States  have  no  surveillance  staff 
assigned  to  monitor  foodbome  diseases. 

For  the  4  foodbome  pathogens  of 
greatest  concern,  the  case  and  severity 
estimates  presented  here  are  the  "best 
estimates"  of  the  actual  incidence  of 
foodbome  disease  associated  with 
specific  pathogens,  rather  than  the 
fraction  of  cases  actually  reported  to 
CDC.  Many  of  the  "best  estimates"  were 
developed  by  the  landmark  CDC  study 
by  Bennett,  Holmberg,  Rogers,  and 
Solomon,  published  in  1987,  which 
used  CDC  surveillance  and  outbreak 
data,  published  reports,  and  expert 
opinion  to  estimate  the  overall 
incidence  and  case-fatality  ratio  for  all 
infectious  and  parasitic  diseases,  and 
identified  17  as  foodbome  pathogens. 
All  the  estimates  of  bacterial  foodbome 
disease  cases  in  Table  3  are  based  on 
CDC  data  to  estimate  actual  cases  of 
foodbome  disease  caused  by  each 
pathogen.  (The  estimated  cases  for  the 
parasitic  disease,  congenital 
toxoplasmosis,  are  based  on  various 
reports  in  the  medical  literature.) 


Table  3.— Reference  Sources  of  Data  for  Selected  Human  Pathogens,  1993 


Pathogen 


Bacteria: 

Campylobacter  jejuni  or  coll 

Clostridium  pertringens  

Escherichia  coli  0157:H7  ... 
Listeria  rrwrxKytogenes  

Salrrronella 

Staphylococcus  aureus  

Parasite: 

Toxoplasma  gondii  


Foodborne  illness  cases 
(#) 


1,375,000-1.750.000 

10,000 

8.000-16.000 

1.616-1.674 

732.000-3.660,000 

1.513.000 

2056 


Source(s)  for  case 
estimates 


Tauxe;  Tauxe  et  al. 
Bennett  et  al. 
AGA  Conference. 
Rot)erts  and  Pinner; 

Schuchat. 
Helmici<  et  al.;  Bennett  et 

al.;  Tauxe  &  Blake. 
Bennett  et  al. 

Roberts,  Murrell,  and 
Marks. 


I°*'"^'  ^'!*'?^"  Gastroenterological  Association  Consensus  Conference  on  E.  co// 0157:H7,  Washington,  DC,  July  11-13  1994 

r^P^^yL.r,-JTK.o°^!I!^'^'^  u^'  "°9®'^'  ,?,"*^  S.L  Sotomon.  1987.  "Infectious  and  Parasitk:  Diseases."  In  R.W.  Amier  and  H.B.'  Dull  (Eds  ) 
Closing  the  Gap:  The  Burden  of  Unnecessary  Illness.  Oxford  University  Press.  New  York  ' 

^jll^ri^tH^iTn'f^^i  9"^r  B-Q-^*^'ss.  R  V.  Tauxe,  and  D.D.  Juranek.  1994.  "Infectious  Diarrheas."  In:  Everheart,  JE,  ed.  Digestive  Dis- 
eases in  the  United  States:  Epidemiology  and  Impact.  l^S/coilirc  t/ia 

USDHHS,  NIH,  NIDDKD.  U\H  Pub.  No.  94-1447,  pp.  85-123.  Wash.  DC:  USGPO. 
11^4^23"  ^'^'  '^""^®"'  ^"^  ^  ^^'^^-  ^^'*-  "Economic  Losses  Caused  by  Foodbome  Parasitic  Diseases."  Parasitology  Today,  vol.  10,  no. 

cTilJi^i!!;  r  A'^^f!P'^l-  "^^^"^'^  '"pact  of  Disease  Caused  by  Listeria  monocytogenes^  in  Foodtxme  Listeriosis  ed.  by  A.J.  Miller,  J  L 
Srrath.  and  G.A.  Somkuti.  Elsevier  Science:  Amsterdam.  The  Netherlands.  1990,  pp  137-149 

be729^lS^"'^'  ^^'  P®^^°"^'  communication  with  T.  Roberts  at  the  FDA  Science  Forum  on  Regulatory  Sciences,  Washington,  DC.  Septem- 
lo^^'^^:S^^l^^^rSiS7Jn'i^^^  ^^«'°-"  '"  N-^"*--  B'aser. 

CoSi'r'EMpplSn^'^L^tN="S^^^^^^  "^^  *'''"^«"^^«'  ^^*^*"«-  '''''  ^-  ^^''-  "^  ^^=  ^«"«<^«  "^^  ^arretl- 

ar^VcrtSfywi'ekty^e%rt^w\'3^^^  ^  '■*^'  ^^*=^'^"*^'  ^^^'  "Campylobacter  Isolates  In  the  United  States,  1982-1986,"  Morbidity 


Data  collected  by  CDC  also  show  food 
source  for  foodbome  illness.  Food 
products  of  all  types,  including  beef, 
pork,  turkey,  chicken,  bakery  products, 
dairy  products,  eggs,  finfish,  shellfish, 
ice  cream,  mushrooms,  fruits  and 
vegetables,  are  associated  with 


foodbome  illness.  Among  foodborne 
illness  outbreaks  reported  to  CDC,  the 
majority  of  those  which  can  be 
identified  are  traced  to  pathogenic 
bacteria.  The  six  target  pathogens 
account  for  nearly  all  meat  and  poultry 
foodbome  illness  outbreaks  and  about 


75%  of  total  reported  outbreaks  caused 
by  a  bacterial  agent. 

B.  Costs  of  Foodborne  Illness 

Table  4  shows  the  estimated  cost  of 
all  foodbome  illness  to  be 
approximately  $5.6-9.4  billion  in  1993. 


Federal  Register  /  Vol.  60,  Nk>.  23  /  Friday,  February  3.  1995  /  Proposed  Rules 


6881 


Me3t  and  poultry  products  are 
associated  with  approximately  $4.5-7.5 
billion  and  the  remaining  $1.1-1.9 


billion  is  associated  with  non-meat  and 
poultry  sources. 


Table  4.— Foodbotne  IHness  Costs  and  HACCP  Benefits.  1993 


AH  Foods 

Norvmeat  antf  Pouilry 
Meat  and  Pouttry  OrHy 

Meat  and  Poultry  Parasitic  Pathogens 
Meat  and  Pouttry  Bacterial  Pathogens 

USDA  Target  Bacterial  Pathogens „ -„„ 

Campylobacter  jejuni/coli — .5-.8 
E.  coti  0157:H7— .2-.5 
Listeria  monocytogenesr-.i-2 
Salmonella— .3-2.6 
Reduction  of  USDA  target  pathogens  attributed  to  HACCP  (90%) 


Source:  Economic  Research  Service  and  Centers  for  Disease  Control  and  Prevention. 


The  proposed  HACCP  system  is 
designed  to  control  all  of  the  public 
health  hazards  identified  in  each  meat 
and  poultry  establishment.  FSIS 
regulation  currently  and  under  HACCP 
will  address  all  public  health  hazards. 
Table  5  shows  the  bacterial  pathogens 
largely  responsible  for  meat  and  poultry 
illnesses. 

The  proposed  near-term  requirements 
and  significant  parts  of  HACCP  will 
target  pathogen  reduction  on  carcasses 
and  raw  product,  currently  the  least 
systematically  controlled  hazard.  This  is 
the  most  effective  overall  approach  for 
reducing  pathogen  contamination.  The 
benefits  are  calculated  for  the  three  most 
common  enteric  pathogens  of  animal 
origin:  Campylobacter  jejuni/coli,  E.  coli 
0157 :H7,  Salmonella  and  one 
environmental  pathogen  Listeria 
monocytogenes.  The  reduction  of  these 
pathogens  to  as  near  to  zero  as  possible 
in  meat  and  poultry  during  slaughter 
and  processing  would  produce  an 
estimated  90%  reduction  in  the 
foodbome  tlhiess  attributed  to  these 


microbial  pathogens.  The  remaining 
10%  are  due  to  causes  not  affected  by 
the  proposed  regulations  because 
contamination  also  occurs  after  product 
leaves  the  inspected  plant.  (The 
estimated  reduction  is  based  on  the 
expert  judgement  of  FSIS 
microbiologists.)  This  would  result  in  a 
$.99-3.69  billion  saving  annually,  as 
shown  in  Table  4. 

Two  other  pathogens — Clostridium 
perfringens  and  Staphylococcus 
aureus — primarily  enter  meat  and 
poultry  foods  in  restaurants,  other 
commercial  kitchens  and  in  homes. 
Consequently,  the  proposed  regulatory 
program,  which  focuses  on  federally 
inspected  processinp,  will  not 
significantly  affect  the  incidence  of 
disease  caused  by  these  organisms.  It  is 
expected,  however,  that  the  FDA's  Food 
Code  will  dramatically  reduce  the  cause 
of  illness  attributable  to  retail  practices 
upon  its  adoption  and  implementation. 
Our  continued  consumer  education 
activities  coupled  with  safe  handling 


labels  shouid  significantly  impact 
practices  in  the  home. 

The  costs  described  in  this  section  for 
foodbome  illness  costs  are  borne  not 
only  by  those  who  become  ill,  but  by 
their  families,  and  employers;  the  food 
industries;  and  taxpayers.  Costs  to 
stricken  individuals  include  medical 
bills,  time  lost  from  work.  pain,  and 
inconvenience.  Food  industry  costs 
include  product  recalls,  loss  of  plant 
production  due  to  closings  for  cleanup, 
and  higher  premiums  for  product 
liability  insurance.  Perhaps  most  costly 
to  industry  in  the  long-term  is  loss  of 
product  reputation  and  reduced  demand 
when  an  outbreak  is  traced  back  and 
publicized.  These  and  other  "defensive" 
industry  costs  of  foodbome  disease  mn 
in  the  millions  of  dollars  annually  and 
are,  for  the  most  part,  entirely  avoidable. 
Taxpayer  costs  include  medical 
treatment  for  those  who  cannot  afford  it, 
including  higher  health  insurance 
premiums  and  costs  of  public  assistance 
to  disabled  individuals  and  their 
dependents. 


Table  5.— Wedical  Costs  and  Productivity  Losses  Estimated  for  Selected  Human  Pathogens,  1993 


Pathogen 


Bacteria: 

Campylotjactef  jejuni  or  coli 

Clostridium  perfiringens"  „.. 

Escherichia  coli  0157:H7  ._ 

Listeria  niorxx:ytogenes  

SalmoneHa „ 

Staphylococcus  aureus*'  


Foodtxxne  illness  cases 


Subtoteil 

Para&fw.- 

Toxoplasma  gondii 


t. 375.000-1 ,750.000 

10.000 

8.000-16,000 

1.616-1.674 

732.000-3.660.000 

1.513.000 


3.639.616-6,950.674 
2.056 


Foodbome* 
costs  (bil.  S) 


0.6-1 .0 
0.> 
0.2-0.6 
0.2-0.3 
0.6-3^ 
1.2 


29-6.7 
2.7 


Pecoent 
from  meat/ 
pou«ry(%) 


75 
50 
75 
50 
50-75 
50 


N/A 
100 


Totai  costs* 

meat/pouttry 

(M.S) 


05-0.8 
0.1 
0.2-0.5 
0.1-0.2 
0.3-2.6 
0.6 


1.&-4.8 
2.7 
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Table  5.— Medical  Costs  and  Productivity  Losses  Estimated  for  Selected  Human  Pathogens,  1993— 

Continued 


Pathogen 


Total 


Foodlxjrne  illness  cases 


3.641,672-6.952,730 


FoodtKJrne* 
costs  (bil.  S) 


5.6-9.4 


Percent 
from  meat/ 
poultry  (%) 


N/A 


Total  costs" 

meat/poultry 

(bil.  S) 


4.5-7.5 


Source:  Economic  Research  Service  and  Centers  for  Disease  Control  and  Prevention  1993 
'Column  rounded  to  one  decimal  place. 

iJJ^^^' J^'^Jli^A*"^^^'°"^\'^f^  '?noo"irf."  "'"®^  Costs  of  Foodborne  Bacteria",  Amer.  J.  of  Agricultural  Economics,  vol.  71  no  2 
l^thLfncl S^„l^^.^^'*  "P^k'^?  ^°  1.993  f^o'la^s  using  the  Consumer  Pnce  Index  (all  items,  annual  average).  Cost  esfir^tes  fo  other 
^ooT  f  n  ^  more  detailed  see  the  following  for  a  discussion  of  the  methodology:  listeriosis-Roberts.  Tanya  a^  Robert  Pinner  •■Ecoix)>rac 
Irnpact  of  Disease  Caused  by  Listeria  monocytogenes^-  in  Foodborne  Listariosi^ed.  by  A.J.  Miller.  J  L.  Smith,  and  GA  Somkuti  Els^vTe^ 
Saence:  Amsterdam.  The  Netherlands  1990.  pp.  137-149.  E.  co// 01 57:H7-Rob€rts,  T.  and  Marks.  S..  "E.  co/  0157  H7  Ranks  as  he  Fourth 
Most  Costly  Foodborne  Disease."  Foo^Reviev,.  USDA/ERS.  Sept-Dec  1993.  pp.  51-59.  salmoneilosis-Roberts.  Tanya  '■Sa^mor^HossComro" 
l^^f^^^ZT^^^^'t" '^"''^'^.^'''^'^^.y''}  ^J  <'^"n"^  1988)  op.  93^-943,  campylotfacteriosis-Morrison  RSa  mS  f^nya  rS 
?QQo^  ^^^o7^^  ^^'^^\  Irradiation  of  U.S.  Poultry-Benefits,  dosts.  and  Export  Potential.  FoodReview.  Vol.  15.  No.  3.  Octobe  Decembe^^ 
1992.  pp.  1&-21.  congenital  toxopasmosis-Roberts.  T.,  K.D.  Murrell.  and  S.  Marias.  1944.  "Economic  Losses  Caused  by  Fo^tornePaSc 
^l^^r^;.  rff'M'^'(^^°^^^\\°^  ^°-  r-  ■"  1-419^23;  and  Roberts.  Tanya  and  J.K.  Frenkel.  "Estimating  Irxorne  Losses  another  pfeven 
S?  ?5.  1^90)"Sges^249^56  ^°*°P'^"'^°^'«  '"  P«°P'«  *"  ^^  United  States."  J.  of  the  Amer.  Veterinar? Medical  Assoc..  voL  196  rio  2  S- 
N/A  indicates  item  is  not-applicable. 


Other  taxpayer  costs  include  public 
health  sector  expenses  to  operate  a 
disease  surveillance  system  and  to 
investigate  and  eliminate  disease 
outbreaks.  Approximately  $300  million 
is  spent  for  this  annually  by  the  Federal 
pubUc  health  sector.  Government  costs 
in  the  United  States,  Canada,  and  other 
coxmtries.  average  about  $200,000  per 
foodborne  illness  outbreak. 

Cost  Computation  Methodology 

The  costs  of  foodborne  disease 
associated  with  meat  and  poultry 
pathogens  were  estimated  using  a 
traditional  "cost  of  illness"  method 
which  includes  medical  costs, 
productivity  losses,  and  special 
educational  or  residential  care 
associated  with  some  chronic 
conditions.  Disease  frequencies  reflect 
(3X;'s  "best  estimate"  of  the  actual 
number  of  foodborne  illness  cases  each 
year. 

The  present  value  of  lifetime  medical 
costs  for  those  becoming  ill  in  1993  was 
estimated  using  nationwide  databases, 
such  as  pubhshed  Medicare 
reimbursement  rates  and  per-capita 
expenditures  on  physicians'  services 
from  the  Health  Care  Financing 
Administration,  the  National  Center  for 
Health  Statistics'  National  Hospital 
Discharge  Survey,  the  American 
Hospital  Association's  Hospital 
Statistics,  or  Blue  Cross/Blue  Shield 
charges.  The  average  cost  to  community 
hospital  per  patient  was  used  to 
compute  hospitahzation  costs. 

Productivity  losses  occur  because 
workers  are  ill  and  miss  work.  These 
have  been  approximated  by  the  Average 
Weekly  Earnings  for  non  supervisory 
production  workers  in  private 
nonagricultural  jobs,  pubhshed  by  the 
Bureau  of  Labor  Statistics  (BLS)  of  the 
U.S.  Department  of  Labor,  plus 


estimated  fringe  benefits.  For  illness  in 
subsequent  years,  a  present  value  of  the 
reduced  stream  of  earnings  is 
calculated.  For  deaths,  Landefeld  and 
Seskin's  human  capital/willingness  to 
pay  method  was  used.  It  combines 
elements  of  both  methods  to  generate 
the  present  value  of  expected  lifetime 
after-tax  income  and  housekeeping 
services  at  a  3-percent  real  rate  of 
return,  adjusted  for  an  annual  1-percent 
increase  in  labor  productivity  and  a 
risk-aversion  premium  that  increases 
the  estimates  by  60  percent. 

These  cost  estimates  are  based  on  the 
annual  incidence  of  disease,  rather  than 
the  prevalence,  to  help  us  estimate 
preventable  illness.  Incidence  estimates 
are  the  annual  increase  in  cases  and 
associated  disease  costs.  Interventions 
today  which  prevent  future  costs  will 
eliminate  all  the  medical,  productivity, 
and  special  care  costs  of  prevented 
cases,  and  so  represents  one  component 
of  the  overall  economic  benefit  of 
disease  prevention. 

C.  The  Relationship  Between  Foodborne 
Illness  and  Consumer  Knowledge  and 

Behavior 

The  National  Academy  of  Science's 
Cattle  Inspection:  Committee  on 
Evaluation  ofUSDA  Streamlined 
Inspection  System  for  Cattle  (SIS-C) 
(1990)  repeated  the  theme  of  numerous 
other  studies,  stating  ".  .  .  the  public 
expects  the  government  to  ensure  zero 
risk  of  meat-borne  disease  through 
inspection.  The  (NAS)  committee  heard 
little  evidence  that  the  public  is  aware 
that  some  bacterial  contamination  of 
raw  meat  is  inevitable  and  no  mention 
of  the  crucial  role  of  food  handling, 
preparation,  and  serving  methods  in 
limiting  foodborne  diseases."  The 
disturbing  but  real  fact  that  consumers 
fail  to  make  a  connection  between  their 


food  handling  behavior  and  safe  food 
recurs  throughout  the  literature  on  the 
subject. 

Behavioral  research  shows  that  food 
habits  are  the  most  difficuh  of  all  forms 
of  human  behavior  to  change.  This 
finding  is  supported  by  research  of 
consumer  knowledge  and  practices, 
which  indicate  that  a  large  portion  of 
the  U.S.  population  lacks  basic  food 
safety  information  and  skills  and 
engages  in  food  handling  and 
preparation  practices  that 
epidemiological  studies  have  linked 
with  a  significant  number  of  foodborne 
illness  outbreaks.  Moreover,  little 
correlation  exists  between  consumers' 
food  safety  knowledge  and  their  food 
handling  and  preparation  practices. 
Even  people  who  characterize 
themselves  as  "knowledgeable"  do  not 
necessarily  follow  good  food  safety 
procedures.  The  CDC  estimates  that  20- 
30  percent  of  foodborne  illness  is  due  in 
part  to  consumer  mishandling  of  food. 

Available  evidence  concerning 
consumer  behavior  related  to  safe  food 
handling  and  preparation  supports  the 
need  for  a  comprehensive  pathogen 
reduction  effort.  Food  safety  can  best  be 
assured  by  establishing  a  "chain  of 
responsibihty,"  with  each  participant  in 
the  food  system,  from  the  producer  all 
the  way  through  to  the  consumer — 
understanding,  accepting,  and  acting  on 
its  responsibility  for  food  safety.  While 
FSIS  will  pursue  and  support  all 
possible  means  of  consumer  education 
and  outreach,  the  Agency  realizes  that 
consumer  education  alone  will  not 
control  pathogen-related  foodborne 
illness.  This  is  even  more  true  today 
than  ever  before,  as  more  people  in  our 
society  are  assuming  responsibility  for 
food  handling  and  preparation  in  the 
home  and  elsewhere,  without 


experience  in  food  preparation  and 
knowledge  of  safe  food  handling  and 
storage  methods.  These  people  include: 

•  Food  service  workers," many  of 
whom  receive  inadequate  training,  are 
part-time  and  teenagers,  who  experience 
high-turnover;  . 

•  Men  and  women  in  the  workplace, 
who  have  minimal  time  for  food 
preparation  and  often  little  experience 
or  interest  in  food  preparation; 

•  Children,  who  are  increasingly 
expected  to  shop  and  prepare  their  owti 
meals; 

•  hnmigrants.  who  might  not  be  able 
to  read  food  handling  instructions,  or 
whose  cultural  practices  include  eating 
raw  or  very  rare  meat  and  poultry 
products.  Other  vulnerable  sectors  of 
the  population,  more  severely  affected 
by  foodborne  illness,  are  also  increasing 
in  size; 

•  Immunocompromised  persons  (i.e., 
persons  with  diabetes,  cancer,  chronic 
intestinal  diseases,  organ  transplants, 
and  AIDS); 

•  Persons  65  years  and  older — a 
growing  proportion  of  the  population — 
who,  due  to  the  normal  decline  in 
immune  response,  are  at  increased  risk. 

In  1993,  to  increase  awareness  about 
pathogens,  FSIS  promulgated  a 
regulation  requiring  safe  handling  labels 
on  most  raw  meat  and  poultry  products. 
The  Agency's  Meat  and  Poultry  Hotline 
provides  consumers  with  immediate 
responses  to  questions  about  food 
handling  and  safety.  These  steps  are 
important  but  they  are  not.a  substitute 
for  building  into  the  food  production 
and  regulatory  system  measures  to 
reduce  to  the  maximum  extent  possible 
the  presence  of  microbial  pathogens  in 
meat  and  poultry  products  purchased  by 
U.S.  consumers.    I 

V.  Costs  Associated  With  HACCP 

This  section  details  the  costs  to  the 
meat  and  poultry  industry  of  the 
proposed  measures  to  control 
pathogenic  microorganisms  and  other 
biological,  physical  and  chemical 
hazards.  Unless  otherwise  stated,  the 
figures  used  are  three-year 
undiscounted  costs.  They  have  been 
estimated  for: 

•  Four  near-tertn  initiatives  that 
could  be  implemented  shortly  after 
promulgation  of  a  final  rule,  these 
include  the  creation  of  Standard 
Operating  Procedures  (SOPs)  for 
sanitation  and  three  pathogen  reduction 
and  control  interventions:  antimicrobial 
treatment  of  carcasses,  microbiological 
testing,  and  time  and  temperature 
requirements  for  all  raw  product 
received,  held,  and  shipped  by 
inspected  establishments. 


•  The  longer-term  Hazard  Analysis 
and  Critical  Control  Point  (HACCP) 
systems  developed  by  establishments 
would  be  phased  in  over  an 
approximate  three-year  period  after  the 
final  rule  is  promulgated. 

Total  cost  of  the  near-term  initiatives 
and  the  three-year  HACCP 
implementation  is  estimated  at  $733.5 
million.  This  includes  $552.8  million 
for  federally  inspected  estabfishments 
and  $180.7  million  for  State 
establishments.  The  costs  for  small 
establishments,  which  make  up  about  a 
third  of  the  total  establishments,  are 
estimated  at  $330.6  million,  or  just 
under  45  percent  of  the  total.  The 
Agency  recognizes  the  problem  these 
costs  could  present  to  sknall  firms  and 
has  requested  in  the  proposal  public 
comments  that  will  helb  it  make 
appropriate  adjustments  to  modify  this 
burden. 

A.  Cost  Analysis  Procedures 

In  estimating  the  costs  of  the 
proposed  rule,  FSIS  used  data  generated 
by  various  Agency  operational  and 
research  components  such  as  Total 
Quality  Control  (TQC),  Partial  Quality 
Control  (PCJC),  and  the  various  Baseline 
Microbiological  Surveys.  An  especially 
important  source  was  the  cost 
information  from  the  HACCP  Pilot 
Program  conducted  from  1991  to  1993. 
The  cost  analysis  also  refied  heavily  on 
four  of  the  Agency's  main  databases. 

New  databases  were  created  by 
merging  selected  variables  from  the  four 
FSIS  databases  and  enhancing  them 
with  additional  economic  and  financial 
data.  The  Enhanced  Economic  Analysis 
Database  contains  information  on  each 
of  the  slaughter  and  processing 
estabhshments  active  as  of  August  1994. 

Described  below  as  a  prelude  to  the 
sections  containing  the  estimated  near- 
term  and  long-term  costs  are  the 
assumptions,  criteria,  and  other  factors 
underlying  or  used  in  this  cost  analysis. 
Details  of  cost  methodology  and 
estimations  are  available  in  an 
appendix. 

1.  Number  of  Establishments 

There  are  6,186  Federal  slaughter, 
processing,  and  combination 
(performing  both  slaughter  and 
processing  operations)  establishments. 
An  additional  2,893  establishments  fall 
under  State  inspection.  For  some  cost 
analysis  purposes,  combination 
establishments  (performing  both 
slaughter  and  processing)  were  counted 
as  two  separate  plants. 

2.  Establishment  Size 

For  its  cost  analysis,  FSIS  defines  a 
small  establishment  as  one  with  less 


than  $2.5  million  in  aimual  sales.  (This 
definition  does  not  coincide  with  the 
Small  Business  Association  definition 
for  a  small  •business.)  Using  the  FSIS 
criterion,  42.2  percent  of  processing 
plants  (Federal  and  State)  and  16.8    ' 
percent  of  slaughter  plants  would  be 
considered  small  establishments.  A 
medium  establishment  is  defined  as  one 
with  annual  sales  of  more  than  $2.5 
million  and  less  than  $50  million.  A 
large  establishment  is  one  whose  sales 
are  greater  than  $50  milUon  per  year. 

State  estabhshments  are  an 
considered  to  be  small  establishments. 
Since  figures  on  these  plants'  sales 
volumes  were  not  available,  the  size 
determination  was  based  on  amount  of 
production,  which  was  below  the 
average  for  Federal  estabhshments  with 
sales  less  than  $2.5  million.  FSIS  invites 
comments  on  the  State  classifications. 

3.  Process  Categories 

In  keeping  with  the  process  control 
principles  inherent  in  HACCP,  FSIS 
identified  14  process  categories  (see 
Table  6  at  the  end  of  this  section.)  There 
is  a  separate  category  for  each  of  the 
nine  actual  slaughter  and  processing 
processes  and  for  each  of  die  five 
species  slaughtered.  FSIS  believes  the 
14  categories  encompass  all  the 
products  of  the  regulated  industry. 
Every  plant  must  develop  a  HACXP  plan 
for  each  applicable  category.  The 
estimated  costs  for  plan  development 
are  based  on  the  total  number  of 
processes  in  all  plants. 

4.  Implementation  Schedule 

FSIS  plans  that  the  final  rule  will 
become  effective.  The  near-term 
initiatives  would  go  into  effect  three 
months  after  it  is  published  in  the 
Federal  Register  and  remain  in  effect  in 
each  plant  until  that  plant's  HACCP 
program  begins  (except  for  the 
sanitation  SOP's.  which  will  continue 
with  HACCP).  HACCP  implementation 
would  be  phased  in  by  process  over 
three  years,  from  date  of  final  rule 
promulgation,  with  each  process 
category  assigned  a  slot  in  that  time 
frame  when  its  HACCP  plan  would  be 
implemented.  Small  plants  would  have 
the  option  of  implementing  the  plans  for 
all  their  processes  three  years  from 
promulgation  instead  of  implementing 
plans  for  individual  processes  according 
to  the  time  frame  for  medium  and  large 
plants. 

5.  Compliance 

Some  establishments  may  find  that 
their  present  process(es)  cannot 
consistently  produce  product  that  meets 
the  specified  interim  target.  This  target, 
although  a  new  "measure"  of  safety,  is 
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based  on  levels  currently  achieved  by 
many  industry  plants  and  is  considered 
by  the  Agency  to  represent  the  current 
acceptable  level  of  safety.  An 
establishment  whose  product  does  not 
meet  the  target  under  the  proposed 
requirements  must,  as  it  must  do  under 
current  regulations,  take  action  to  adjust 
its  process  to  produce  product  that 
meets  this  standard.  The  cost  of  taking 
this  action  is  not  considered  a  cost  of 
the  proposed  requirement. 

6.  Equipment  and  Materials 

The  proposed  rule  does  not  make  any 
existing  equipment  obsolete.  (Some 
modification  may  be  necessary, 
however,  such  as  increasing  cooling 
capacity  for  complying  with  the  time- 
and-temperature  requirements.)  The 
proposal  does  require  establishments  to 
systematically  monitor  their  processes. 
Costs  of  the  necessary  materials,  such  as 
thermometers  and  test  l;.its,  are 
estimated  at  $10  to  $20  per 
establishment. 

7.  Wages 

The  hourly  wage  rates  used  in 
estimating  costs  are  based  on  data  from 
the  Bureau  of  Labor  Statistics  and  Meat 
and  Poultry  Magazine.  They  are  $25.60 
for  a  quality  control  manager,  $18.13  for 
a  quahty  control  technician,  and  $12.87 
for  a  laborer.  They  include  a  33  percent 
overhead  rate. 

8.  Cost  Offsets 

Because  many  estabhshments  are 
currently  operating  or  capable  of 
operating  quality  control  systems  and 
programs,  total  costs  are  reduced  to  the 
extent  that  estabhshments  already  have 
the  required  plan  development, 
monitoring,  record  keeping,  and 
training. 

9.  TQC  Overtime  Costs 

With  the  publication  of  the  rule,  TQC 
plants  could  lose  their  authority  to 
produce  and  ship  product  after  their 
normal  shift  production  time.  As  a 
result,  287  active  TQC  establishments 
could  begin  to  incur  annual  overtime 
charges. 

B.  Costs  of  the  Near-tem\  Initiatives 

Costs  associated  with  the  four  near- 
term  initiatives  can  be  thought  of  as  pre- 
implementation  HACCP  costs.  Since 
these  interventions  or  similar  controls 
will  for  the  most  part  be  incorporated 
into  HACCP  systems,  their  cost  will 
reduce  the  overall  cost  of  HACCP.  Total 
cost  of  these  initiatives  is  estimated  at 
$358.9  million,  including  $266.7  for 
Federal  estabhshments  and  $92.3 
miUion  for  State  establishments.  The 
estimated  cost  to  small  establishments  is 


$172.9  miUion.  The  four  initiatives  and 
their  estimated  costs  are  described 
below. 

1.  Sanitation  Standard  Operating 
Procedures 

Federal  plants — $81.1  million 
State  plants— 21.0  million 
Total— $102.1  million 
Small  estabhshments — $50.4  million 

The  SOPs  would  not  add  new 
sanitation  standards  but  would  require 
documentation  of  cleaning  and 
sanitizing  procedures  for  all  equipment 
and  facilities  involved  in  the  production 
of  every  product.  This  would  serve  as  a 
basis  for  the  plant's  monitoring  and  the 
inspector's  verification.  An 
establishment's  owner  or  manager 
would  be  required  to  detail  in  a  written 
plan  how  the  basic  sanitation 
requirements  would  be  met. 
Establishment  employees  wuuld  record 
results  of  the  daily  sanitation  checks  on 
a  checklist,  which  would  be  made 
available  to  the  inspector. 

The  amount  of  time  to  develop  the 
plan  would  vary  by  establishment  size, 
equipment,  production  capacity,  and 
the  process  being  performed.  Plan 
development  costs  are  one-time  costs 
which  would  be  incurred  in  the  six 
months  before  the  effective  date  of  the 
regulation.  They  are  estimated  at  $1.99 
million  for  Federal  establishments  and 
$0,522  milUon  for  State  estabhshments. 
Establishments  now  following  a  written 
sanitation  program  are  not  considered  in 
the  one-time  or  the  recurring  cost 
estimates. 

Training  estabHshment  employees  in 
the  requirements  of  the  SOP 
intervention  program  would  represent 
another  one-time  cost  incurred  in  the 
six  months  before  the  regulation  takes 
effect.  The  training  cost  for  Federal 
establishments  is  estimated  at  $1.1 
million  and  for  State  establishments 
$0,251  million. 

Recurring  SOP  costs  would  involve 
recordkeeping.  Annual  record  keeping 
costs  are  estimated  at  $19.5  milUon  for 
Federal  establishments  and  $5.1  for 
State  establishments. 

2.  Antimicrobial  Treatments 

Federal  plants— $58.7  million 
State  plants— 0.6  million 
Total— $59.4  miUion 
Small  establishments — $2.7  million 

Slaughter  establishments  would  be 
required  for  the  first  time  to  provide 
antimicrobial  treatments  before  the 
carcasses  enter  the  chiller  or  cooler. 
Costs  are  reduced  by  the  number  of 
establishments  already  meeting  these 
requirements.  In  estimating  the  resulting 
costs,  it  is  assumed  that  the 
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establishments  would  use  the  most  cosl- 
effective  treatment.  For  meat 
establishments  the  cost  analysis  is  based 
on  the  hot  water  system,  at  a  cost  of  $.08 
per  carcass.  For  poultry  establishments 
it  is  based  on  a  h\'pochlorination  system 
at  $.0125  per  carcass. 

3.  Time  and  Temperature  Requirements 

Federal  plants— $26.5  million 
.State  plants— 22.9  million    " 
Total— $49.4  million 
Small  establishments— $28. 8  milhon 
These  requirements  are  already  in 
effect  for  poultry  plants,  so  would  afTei.l 
only  the  meat  industry.  An 
establishment  would  be  required  to 
maintain  the  cooled  carcass  and  raw 
meal  at  the  specified  temperature 
throughout  handling,  holding,  and 
shipping  to  other  official 
establishments.  Costs  are  reduced  by  the 
number  of  meat  establishments  already 
meeting  these  requirements.  First-year 
costs  for  Federal  establishments  are 
estimated  at  $13.7  million,  which  covers 
developing  a  plan,  training  employees, 
upgrading  cooling  equipment,  and 
keeping  records.  For  State 
establishments  the  estimate  is  $18.9 
million. 

4.  Microbiological  Testing 

Federal  plants— $100.3  million 
State  plants — 47.8  million 
Total— $148.1  million 
Small  estabhshments — $91.1  million 

FSIS  would  mandate  testing  and 
reporting  procedures  to  determine  the 
pathogen  incidence  rate  for  each  process 
at  each  establishment  that  slaughters 
livestock  or  poultry  or  produces  raw. 
ground  meat  or  poultry  products.  One- 
time costs  for  plan  development  and 
employee  training  are  estimated  at  $0.7 
million. 

Specimens  would  be  collected  once  a 
day  at  the  end  of  the  production  process 
and  tested  for  the  presence  of  the  target 
organism  [Salmonella]  in  the 
establishment's  own  laboratory  or  in  a 
commercial/contract  laboratory.  The 
sample  collection  and  analysis  cost  in 
the  first  year  after  promulgation  of  the 
rule  is  estimated  at  $67. 5  million.  This 
includes  $46.4  for  Federal 
establishments  and  $21.1  million  for 
State  establishments.  The  cost  for  small 
establishments  represents  59  percent  of 
the  total,  or  $39.8  million. 

First-year  costs  for  record  keeping  are 
estimated  at  $2.4  million.  Large 
establishments  account  for  only  about 
10  percent  of  this  total,  since  most  of 
them  are  already  performing  quahty 
control  functions  which  requii* 
continuous  records. 


C.  Costs  of  the  Long-term  HACCP 
Intervention 

Federal  plants — $279.7  million 

State  plants — 88.5  million 

Total— $368.2  miUion 

Small  estabhshments — $157.6  million 

The  near-term  initiatives  are  a  prelude 
to  the  types  of  activities  that  are 
required  under  a  HACCP  process 
control  system.  The  HACCP  costs  above, 
which  represent  the  full  36-month 
implementation  period,  include 
continuing  components  of  the  previous 
initiatives  and  the  new  costs  listed 
below: 

1  Industry  HACCP  Training 

FSIS  would  require  that  each 
establishment  have  at  least  one  person 
complete  a  course  of  at  least  three  days 
in  the  application  of  HACCP  principles. 
The  total  estimated  cost  of  $27.9  million 
was  calculated  by  multiplying  a  per- 
course  cost  of  $2,514  (for  tuition,  travel 
expenses,  and  labor  replacement)  by  the 
number  of  Federal  and  State 
establishments  now  lacking  someone 
with  the  necessary  training  (assumed  to 
be  95  percent  of  establishments). 

2.  Plan  Development 

FSIS  would  require  each  inspected 
establishment  to  have  and  implement  a 
HACCP  plan  that  is  specific  to  each 
kind  of  meat  or  poultry  process 
performed  in  the  establishment.  The 
Agency  is  aware  that  the  requirement 
may  be  especially  burdensome  to  small 
establishments  producing  small 
amounts  of  a  variety  of  products. 

In  estimating  the  cost  of  the  plans, 
FSIS  considered  the  difficulty  of  writing 
a  plan  for  each  of  the  14  HACCP 
processes  that  enoompass  all  meat  and 
poultry  products.  The  cost  for 
developing  a  plan  ranges  from  $2,000  to 
$15,000  according  to  the  degree  of 
difficulty  and  its  order  of  development. 
The  overhead  costs  of  developing  the 
plant's  first  plan  do  not  appear  again  for 
its  subseouent  plans. 

Total  plan  development  costs  are 
estimated  at  $42.9  miUion:  $30.7 
million  for  Federal  establishments  and 
$12.2  miUion  for  State  establishments. 
(In  the  absence  of  production 
information  for  State  establishments,  it 
was  assumed  that  each  will  have  1.5 
plans.)  The  total  for  small 
establishments  is  $21.6  million. 

3.  Aseptic  Training 

Plants  not  covered  by  the  near-term 
microbiological  testing  requirement  and 
that  do  not  have  their  own  quality 
control  laboratory  would  have  to  train 
an  employee  to  collect  specimens  for 
analysis.  Estimated  costs  are  $1.5 


million  for  Federal  plants  and  $.6 
million  for  State  plants.  The  total  for 
small  establishments  is  $1.5  million. 
(This  cost  is  related  to  product  testing. 
See  item  4  below.) 

4.  Product  Testing 

The  pre-HACCP  product  testing  in 
slaughter  plants  and  plants  producing 
raw,  ground  product  would  continue 
under  HACCP  as  described  above  under 
short-term  initiatives.  In  addition,  the 
Agency  intends  to  require  product 
testing  in  the  processing  plants  not 
covered  by  the  short-term  requirement. 
Although  the  precise  nature  of  this 
testing  is  not  yet  known,  the  Agency 
expects  that  in  every  establishment,  at 
least  one  sample  a  day  would  have  to 
be  taken  for  each  process.  This  would 
amount  to  nearly  six  milhon  samples  a 
year,  at  an  estimated  annual  cost  of 
$149.8  miUion.  Although  this  testing 
requirement  is  not  included  in  the 
proposed  rule,  it  is  discussed  in  the 
preamble  and  is  included  in  the 
proposed  costs  in  order  to  give  a 
realistic  estimate  of  the  ultimate  costs  of 
the  effort  that  is  being  initiated  by  this 
proposal. 

5.  Recordkeeping 

A  fundamental  H.\CCP  principle  calls 
for  recording  and  reviewing 
observations  at  critical  points  in  the 
manufacturing  process  on  an  ongoing 
basis.  The  cost  of  recording  this 
information  is  expected  to  total  $47.9 
miUion  annually:  $41.7  miUion  for 
Federal  establishments  and  $6.3  million 
for  State  establishments.  The  recording 
costs  for  small  establishments  are 
estimated  at  $11.9  million. 

The  cost  of  reviewing  the  records 
generated  is  expected  to  total  $28.0 
million  annually:  $24.5  million  for 
Federal  establishments;  $3.5  for  State 
establishments.  The  annual  reviewing 
cost  for  small  establishments  is 
estimated  at  $6.7  million. 

The  annual  cost  of  maintaining 
(storing)  HACCP  records  as  required 
would  be  $671,813:  $575,852  for 
Federal  estabhshments;  $95,961  for 
State  establishments. 

6.  FSIS  HACCP  Training 

FSIS  would  provide  employees  with 
awareness  training  and  HACCP 
inspection  activity  training.  The 
estimated  cost  is  $416,880. 

D.  Estimated  Costs  Per  Plant 

The  following  charts  show  the 
estimated  costs  for  the  near-term 
initiatives  and  for  HACCP  that  would  be 
incurred  by  various  types  of  plants.  The 
following  steps  can  be  followed  to 


estimate,  on  the  basis  of  FSIS  estimates 
of  cost,  how  much  a  particular 
establishment  could  expect  to  spend  on 
one-time  and  recurring  costs  during  the 
implementation  period: 

1.  Determine  the  establishment's  size 
(small,  medium,  or  large)  according  to 
its  annual  sales  volume,  using  the 
following  criteria: 

Small=less  than  $2.5  miUion  sales 
Medium=$2.5-$50  million  sales 
Large=over  $50  million  sales 

2.  Using  the  table  for  that  size  plant, 
find  the  column  that  describes  its 
function  (meat  slaughter,  poultry 
slaughter,  or  processing).  Note  that  each 
type  of  operation  is  subdivided  into  two 
groups:  those  with  and  those  without 
their  own  quality  control  laboratory'. 
Plants  with  a  laboratory  will  not  have  to 
spend  as  much  in  some  cost  categories. 
On  the  table  for  smaU  plants,  it  is 
assumed  that  none  have  their  own 
laboratory.  On  the  table  for  large  plants, 
it  is  assumed  that  all  processing  but  not 
all  slaughter  plants  have  their  own 
laboratory. 

3.  In  meat  slaughter  plants,  the 
HACCP  costs  for  plan  development  and 
record  keeping  are  per  process,  with 
each  species  counted  as  a  separate 
process.  For  meat  plants  slaughtering 
more  than  one  species,  both  costs  must 
be  multiplied  by  the  number  of  species. 

In  poultry  slaughter  plants,  only  the 
HACCP  cost  for  record  keeping  should 
be  multiplied  by  the  number  of  species 
slaughtered  (chicken,  turkey,  and/or 
duck). 

4.  In  processing  plants,  the  HACCP 
costs  for  plan  development  and  record 
keeping  vary  from  process  to  process 
according  to  whether  the  process — and 
thus  its  HACCP  plan — is  easy,  moderate, 
or  difficult.  To  calculate  a  plant's  total 
HACCP  plan  development  and  record 
keeping  costs,  perform  these  steps: 

•  For  each  process,  use  Table  6  to 
determine  its  degree  of  difficulty,  and 
then,  again  using  the  relevant  plant-size 
chart,  find  the  plan  development  cost 
and  the  record  keeping  cost  for  that 
process.  Write  them  dowTi. 

•  Add  all  the  plan  development  costs. 

•  Add  all  the  record  keeping  costs. 
Use  the  two  sums  instead  of  the 

table's  per-process  costs  when  the 
plant's  total  HACCP  costs  are 
calculated. 

5.  Under  near-term  interventions,  note 
that  modifying  a  cooler  to  comply  with 
time-and-temperature  requirements 
would  cost  an  estimated  $6,000.  Any 
plant  needing  such  modification  should 
add  $6,000  to  the  near-term 
interventions  subtotal. 
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Table  6.— Oegree  of  Ofrculty  for  Developing  a  HACCP  Plan 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 
(Docket  No.  80N-0280] 
RIN  090&-AA06 

Vaginal  Contraceptive  Drug  Products 
for  Over-the-Counter  Human  Use 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  notice 
of  proposed  rulemaking  that  would 
require  manufacturers  of  over-the- 
counter  (OTC)  vaginal  contraceptive 
drug  products  to  obtain  approved 
applications  for  marketing  of  their 
products.  The  agency  is  taking  this 
action  because  the  effectiveness  of  these 
products  is  dependent  upon  the  final 
formulation.  Therefore,  each  product 
must  be  tested  in  appropriate  clinical 
trials  under  actual  conditions  of  use. 
This  action  will  ensure  the  maximum 
effectiveness  of  OTC  vaginal 
contraceptive  drug  products  for 
consumers.  This  proposed  rulemaking 
does  not  affect  the  current  marketing 
status  of  OTC  vaginal  contraceptives. 
Thus,  persons  who  are  using  or  wish  to 
use  these  drug  products  may  do  so. 
However,  on  the  effective  date  of  a  final 
regulation,  an  OTC  vaginal 
contraceptive  drug  product  that  is  not 
the  subject  of  an  approved  application 
would  be  regarded  as  a  new  drug  and 
subject  to  regulatory  action. 
Manufacturers  will  have  adequate  time 
to  conduct  studies  and  submit 
applications  before  the  effective  date  of 
the  final  rule.  Under  existing 
procedures,  there  is  a  minimum  of  26 
months  from  today  before  a  final  rule 
could  become  effective.  Despite  this 
timeframe,  manufacturers  are  urged  to 
contact  the  agency  regarding  submission 
of  their  application  as  soon  as  possible. 
OTC  contraceptives  that  are  marketed 
for  use  with  or  as  part  of  a  device,  e.g., 
diaphragm,  condom,  or  contraceptive 
cer\'ical  cap  will  not  be  addressed  in 
this  document  but  will  be  addressed  in 
a  separate  publication.  FDA  is  issuing 
this  notice  of  proposed  rulemaking  after 
considering  the  report  and 
recommendations  of  the  Advisory 
Review  Panel  on  OTC  Contraceptives 
and  Other  Vaginal  Drug  Products, 
public  comments  on  an  advance  notice 
of  proposed  rulemaking  that  was  based 
un  those  recommendations,  and 
evolving  new  information  about  these 


products.  This  proposal  is  part  of  the 
ongoing  review  of  OTC  drug  products 
conducted  by  FDA.  While  this 
document  does  not  address  the  use  of 
vaginal  contraceptive  drug  products  for 
prophylaxis  against  human 
immunodeficiency  virus  (HIV)  and 
other  sexually  transmitted  diseases 
(STD's),  FDA  is  aware  of  literature 
reports  and  other  data  relative  to  such 
use.  FDA  strongly  encourages 
manufacturers  to  evaluate  these 
products  for  use  in  the  prevention  of 
infectious  diseases. 

DATES:  Written  comments,  objections,  or 
requests  for  oral  hearing  on  the 
proposed  regulation  before  the 
Commissioner  of  Food  and  Drugs  by 
June  5,  1995.  New  data  by  February  5, 
1996.  Comments  on  the  new  data  by 
April  3,  1996.  Written  comments  on  the 
agency's  economic  impact 
determination  by  June  5,  1995. 
ADDRESSES:  Written  comments, 
objections,  new  data,  or  requests  for  oral 
hearing  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857, 
301-594-5000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  12,  1980 
(45  FR  82014),  FDA  published,  under 
§  330.10(a)(6)  (21  CFR  330.10(a)(6)).  an 
advance  notice  of  proposed  rulemaking 
to  establish  a  monograph  for  OTC 
vaginal  contraceptive  drug  products, 
together  with  the  recommendations  of 
the  Advisory  Review  Panel  on  OTC 
Contraceptives  and  Other  Vaginal  Drug 
Products  (the  Panel),  which  was  the 
advisor}'  review  panel  responsible  for 
evaluating  data  on  the  active  ingredients 
in  OTC  vaginal  contraceptive  drug 
products.  Interested  persons  were 
invited  to  submit  comments  by  March 
12,  1981.  Reply  comments  in  response 
to  comments  filed  in  the  initial 
comment  period  could  be  submitted  by 
April  13,  1981. 

In  accordance  with  §  330.10(a)(10). 
the  data  and  information  considered  by 
the  Panel  were  put  on  public  display  in 
the  Dockets  Management  Branch 
(address  above),  after  deletion  of  a  small 
amount  of  trade  secret  information. 

In  response  to  the  advance  notice  of 
proposed  rulemaking,  six  drug 
manufacturers,  two  governmental 
agencies,  two  reproductive  health 
groups,  one  trade  association,  one 
chemical  company,  and  one  consumer 
submitted  comments.  Copies  of  the 


comments  received  are  on  public 
display  in  the  Dockets  Management 
Branch. 

The  advance  notice  of  proposed 
rulemaking,  which  was  published  in  the 
Federal  Register  on  December  12, 1980, 
was  designated  as  a  "proposed  rule"  in 
order  to  conform  to  terminology  used  in 
the  OTC  drug  review  regulations 
§  330.10.  Similarly,  the  present 
document  is  designated  in  the  OTC  drug 
review  regulations  as  a  tentative  final 
rule.  Its  legal  status,  however,  is  that  of 
a  proposed  rule.  To  establish  new 
§  310.535  by  this  notice  of  proposed 
rulemaking,  FDA  responds  to  public 
comment  and  states,  for  the  first  time, 
its  position  on  OTC  vaginal 
contraceptive  drug  products.  Final 
agency  action  on  this  matter  will  occur 
with  the  publication,  at  a  future  date,  of 
a  final  rule  relating  to  OTC  vaginal 
contraceptive  drug  products. 

This  proposal  constitutes  FDA's 
tentative  adoption  of  the  Panel's 
conclusions  and  recommendations  on 
OTC  vaginal  contraceptive  drug 
products  as  modified  on  the  basis  of  the 
comments  received,  the  agency's 
independent  evaluation  of  the  Panel's 
report,  and  evolving  new  information  on 
these  products.  Modifications  have  been 
made  for  clarity  and  regulator}'  accuracy 
and  to  reflect  new  information.  Such 
new  information  has  been  placed  on  file 
in  the  Dockets  Management  Branch 
(addrtss  above).  These  modifications  are 
reflected  in  the  following  summarj'  of 
the  comments  and  FDA's  responses  to 
them. 

The  OTC  drug  procedural  regulations 
(§  330.10)  provide  that  any  testing 
necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph.  Accordingly,  FDA  is 
no  longer  using  the  terms  "Category  I" 
(generally  recognized  as  safe  and 
effective  and  not  misbranded), 
"Category  11"  (not  generally  recognized 
as  safe  and  effective  or  misbranded), 
and  "Category  HI"  (available  data  arc 
insufficient  to  classify  as  safe  and 
effective,  and  further  testing  is  required) 
at  the  final  monograph  stage.  In  place  of 
Category  I,  the  term  "monograph 
conditions"  is  used;  in  place  of  Category 
II  or  III,  the  term  "nonmonograph 
conditions"  is  used. 

Based  on  all  information  available  to 
date,  the  agency  has  tentatively 
concluded  that  any  OTC  vaginal 
contraceptive  drug  product  should  be 
regarded  as  a  new  drug  and  be  subject 
to  regulatory  action  unless  it  is  the 
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subject  of  an  approved  appHcation  or 
abbreviated  appHcation  (hereinafter 
called  application). 

The  agency  has  concluded  that 
although  nonoxynol  9  and  octoxynol  9 
kill  sperm  in  vitro  and  in  vivo,  the 
spermicidal  activity  and  resulting 
effectiveness  of  these  conU^ceptive 
active  ingredients  cannot  be  considered 
separately  from  a  product's  vehicle. 
Studies  show  that  these  active 
ingredients  lose  some  of  their 
effectiveness  in  humans  when  the 
spermicide  in  final  formulation  is 
diluted  by  varied  amounts  of  genital 
secretions  during  coitus.  Thus,  clinical 
studies  are  necessary  to  establish  the 
effectiveness  of  the  spermicide's  final 
formulation  when  used  in  humans.  (See 
discussion  in  section  I.A.,  comment  3  of 
this  document.)  Such  clinical  studies 
would  determine  the  influence  of  the 
potential  interactions  among  the  genital 
secretions,  microorganisms,  and 
contraceptive  product  vehicle. 

The  agency  recognizes  a  need  for 
consumers  to  continue  to  have  access  to 
OTC  vaginal  contraceptive  drug 
products  and  to  avoid  disruption  in  the 
marketplace.  The  majority  of  OTC 
vaginal  contraceptive  drug  products 
currently  marketed  contain  nonoxynol 
9.  At  the  present  time,  two  approved 
applications  exist  for  OTC  vaginal 
contracepUves:  Delfen  Contraceptive 
Foam  (new  drug  appUcation  (NDA)  14- 
349)  and  Today®  Sponge  (NDA  18- 
683).  The  NDA  for  Delfen  Contraceptive 
Foam  was  approved  a  number  of  years 
ago,  and  the  product  as  currently 
marketed  uses  a  different  formulation 
from  the  one  approved  in  the  NDA.  The 
manufacturer  of  this  product  will  be 
required  to  provide  additional 
information.  The  manufacturer  of  the 
Today®  Sponge  recently  announced 
that  it  plans  to  discontinue  production 
of  this  product.  However,  the  firm  has 
not  indicated  to  FDA  that  it  plans  to 
withdraw  its  application. 

Only  a  few  vaginal  contraceptive  drug 
products  contain  octoxynol  9,  and  none 
have  approved  appfications.  Because 
the  final  rule  for  this  class  of  OTC  drug 
products  will  be  effective  12  months 
after  the  date  of  its  publication  in  the 
Federal  Register.  FDA  strongly 
recommends  that  manufacturers  of 
products  not  having  an  approved 
appUcation  consult  with  the  agency  as 
soon  as  possible  concerning  the  content 
of  these  applications.  Elsewhere  in  this 
issue  of  the  Federal  Register,  the  agency 
is  announcing  the  availability  of  a 
guidance  document  that  is  intended  to 
help  manufacturers  of  vaginal 
contraceptive  drug  products  develop 
data  in  support  of  new  drug 
applications. 


OTC  vaginal  contraceptive  products 
that  are  marketed  for  use  with  or  as  part 
of  a  condom,  diaphragm,  or  a 
contraceptive  cervical  cap  will  not  be 
subject  to  the  final  rule.  When  labeled 
for  use  only  with  a  device  such  as  a 
condom  (see  21  CFR  884.5310), 
diaphragm  (see  21  CFR  884.5350).  or 
cervical  cap  (a  premarket  approval 
application  has  been  approved  for  a 
cervical  cap  for  use  as  a  barrier  method 
of  contraception,  when  used  with  a 
spermicidal  cream  or  jelly),  a 
spermicide  is  considered  an  accessory 
to  a  device.  The  regulation  of 
spermicides  for  use  only  with  a  device 
will  be  addressed  at  a  future  date  by  the 
agency.  In  the  interim,  manufacturers  of 
such  products  should  direct  inquiries  to 
the  ObsteUics/Gynecology  Branch 
(HFZ-471).  Office  of  Device  Evaluation, 
Center  forOevices  and  Radiological 
Health,  Food  and  Drug  Administration, 
1390  Piccard  Dr..  Rockville,  MD  20850 
301-594-1180. 

The  agency  has  determined  that 
nonoxynol  9  and  octoxynol  9  would  be 
appropriate  ingredients  for  an  approved 
application.  This  determination  is  based 
on:  (1)  The  findings  of  the  Panel 
(nonoxynol  9  and  octoxynol  9  were 
recommended  as  Category  I  active 
ingredients),  and  (2)  the  history  of  use 
of  drug  products  with  approved  NDA's 
containing  nonoxynol  9. 

Applications  for  products  containing 
these  ingredients  will  not  need  to 
include  preclinical  data,  but,  instead, 
may  refer  to  the  Panel's  report  as  a 
general  basis  for  the  safety  of  these 
ingredients.  The  appfications  will  need 
to  include  the  results  of  clinical  studies 
that  establish  the  effectiveness  of  the 
contraceptive  ingredient  in  the 
product's  final  formulation.  These 
studies  to  establish  the  effectiveness  of 
the  product's  final  formulation  need  to 
comply  with  the  requirements  of  21  CFR 
part  314.  The  cHnical  studies  should 
contain  evidence  of  the  effectiveness  of 
the  spermicide  in  final  formulation  in 
normal  volunteers  or  patients  that  is 
consistent  with  correct  use  of  the 
product.  In  addition,  the  agency  is 
aware  that  the  use  of  either  of  the 
contraceptive  ingredients  addressed  in 
this  proposed  rulemaking  may  be 
associated  with  varying  degrees  of 
vaginal  irritation  under  certain 
conditions  of  use  and  it  is  unclear 
whether  this  may  play  a  role  in  the 
transmission  of  STD's  (Refs.  1  through 
5).  Therefore,  as  part  of  the  appUcation 
for  approval  of  these  products  for 
contraceptive  use,  information  regarding 
the  rate  of  occurrence  and  degree  of 
vaginal  irritation  should  be  presented. 
FDA  encourages  manufacturers  to 
consult  with  the  agency  as  soon  as 


possible  concerning  the  content  of  these 
applications.  Inquiries  should  be 
directed  to  the  Division  of  Metabolism 
and  Endocrine  Drug  Products  (HFD- 
510),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-3490. 

The  Department  of  Health  and  Human 
Services  has  published  the  "13th 
Edition  of  Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations.  " 
commonly  called  "the  Orange  Book,  " 
which  identifies  currently  marketed 
products  approved  by  FDA  on  the  basis 
of  safety  and  effectiveness  data.  The 
main  criterion  for  the  inclusion  of  any 
product  in  the  Orange  Book  is  that  the 
product  is  the  subject  of  an  approved 
application  that  has  not  been  withdrawn 
for  safety  or  effectiveness  reasons.  For 
vaginal  contraceptive  drug  products  for 
which  there  is  a  previously  approved 
listed  drug  product  in  the  Orange  Book, 
an  abbreviated  application  may  be 
submitted.  The  abbreviated  application 
must  contain  information  to  show 
bioequivalence  to  the  listed  drug 
product.  Further,  the  abbreviated 
appUcation  may  contain  labeUng  only 
for  the  claims  approved  for  the  product, 
i.e.  a  contraceptive.  None  of  the 
products  containing  nonoxynol  9  that 
are  listed  in  the  Orange  Book  has  a 
claim  for  the  prevention  of  infectious 
disease.  Manufacturers  should  consult 
with  the  Office  of  Generic  Drugs  (HFD- 
600),  Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-594-0340,  to 
determine  the  procedures  for  obtaining 
approval  of  abbreviated  appUcations. 
For  vaginal  contraceptive  drug  products 
for  which  there  is  no  previously 
approved  listed  drug  product  in  the 
Orange  Book,  an  abbreviated  application 
may  not  be  submitted.  For  these 
products,  an  appUcation  that  includes 
adequate  and  well-controlled  clinical 
studies  of  the  effectiveness  of  the 
specific  formulation  of  the  vaginal 
contraceptive  must  be  submitted. 
Manufacturers  of  such  products  should 
direct  inquiries  to  the  Division  of 
Metabolism  and  Endocrine  Drug 
Products,  as  noted  above. 

Both  types  of  appUcations,  i.e.,  full  or 
abbreviated,  would  also  have  to  include 
information  on  the  drug  product's 
formulation,  manufacture,  and  quaUty 
control  procedures  to  ensure  that  the 
applicant  has  the  ability  to  manufacture 
a  safe  and  effective  OTC  vaginal 
contraceptive  drug  product.  (Also,  see 
section  I.C,  comment  15  of  this 
document.) 

The  agency  is  aware  of  literature 
reports  and  other  data  concerning  the 
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use  of  certain  contraceptive  active 
ingredients  to  prevent  sexual 
transmission  of  infectious  diseases 
(Refs.  1  through  17).  However,  none  of 
these  products  currently  has  an 
approved  indication  for  this  use. 
Although  this  document  is  not  intended 
to  address  the  use  of  vaginal 
contraceptive  drug  products  in 
preventing  the  transmission  of  STD's. 
the  identification  of  safe  and  effective 
products  to  prevent  the  transmission  of 
HIV  and  other  STD's  is  a  high  priority 
public  health  concern.  Therefore.  FDA 
strongly  encourages  evaluation  of  OTC 
contraceptive  products  for  this  use. 
Manufacturers  who  wish  to  submit 
applications  for  such  use  should  be 
aware  that  the  study  designs  for 
effectiveness  as  a  contraceptive  and  fur 
prevention  of  infectious  disease  may  be 
different.  Therefore,  manufacturers 
should  consult  with  the  agency 
concerning  the  content  of  contraceptive 
applications  that  also  include  an 
indication  for  prevention  of  infectious 
disease.  Inquiries  regarding  use  for 
prevention  of  infectious  disease  for 
antiviral  prophylaxis  should  be  directed 
to  the  Supervisory  Consumer  Safety 
Officer,  [division  of  Antiviral  Drug 
Products  (HFD-530),  Center  for  Drug 
Evaluation  and  Research.  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857.  301-443- 
9550,  and  inquiries  regarding  bacterial 
and  other  nonviral  pathogens  should  be 
directed  to  the  Division  of  Anti-Infective 
Drug  Products  {HFD-520),  Center  for 
Drug  Evaluation  and  Research.  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
4310. 

If  this  proposal  is  adopted  as  a  final 
rule,  the  agency  advises  that  the 
conditions  under  which  the  drug 
products  that  are  subject  to  this  rule  art 
not  generally  recognized  as  safe  and 
effective  and  are  misbranded 
(nonmonograph  conditions)  will  be 
effective  12  months  after  the  date  of 
pubUcation  of  the  final  rule  in  the 
Federal  Register.  On  or  after  that  date, 
no  OTC  drug  product  that  is  subject  to 
the  rule  may  be  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  unless  it  is  the 
subject  of  an  approved  application. 
Further,  any  OTC  drug  product  subject 
to  the  fmal  rule  that  is  repackaged  or 
relabeled  after  the  effective  date  of  the 
final  rule  must  be  in  compliance  with 
the  final  rule  regardless  of  the  date  the 
product  was  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 


the  proposed  rule  at  the  earliest  possible 
date. 

All  "OTC  Volumes'"  cited  throughout 
this  document  refer  to  the  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-data  notice  published  in  the 
Federal  Register  of  May  16, 1973  (38  FR 
12840)  or  to  additional  information  that 
has  come  the  agency's  attention  since 
publication  of  the  advance  notice  of 
proposed  rulemaking.  The  volumes  are 
on  public  display  in  the  Dockets 
Management  Branch  (address  above). 
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I.  The  Agency's  Tentative  Conclusions 
on  the  Comments 

A.  General  Comments  on  OTC  Vaginal 
Contraceptive  Drug  Products 

1.  One  comment  contended  that  OTC 
drug  monographs  are  interpretive,  as 
opposed  to  substantive,  regulations.  The 
comment  referred  to  statements  on  this 
issue  submitted  earlier  to  other  OTC 
dru^  rulemaking  proceedings. 

The  agency  aaoressed  this  issue  in 
paragraphs  85  through  91  of  the 
preamble  to  the  procedures  for 
classification  of  OTC  drug  products, 
published  in  the  Federal  Register  of 
May  11, 1972  (37  FR  9464  at  9471 
through  9472),  and  in  paragraph  3  of  the 
preamble  to  the  tentative  final 
monograph  for  OTC  antacid  drug 
products,  published  in  the  Federal 
Register  of  November  12. 1973  (38  FR 
31260).  FDA  reaffirms  the  conclusions 
stated  in  those  documents.  Court 
decisions  have  confirmed  the  agency's 
authority  to  issue  substantive 
regulations  by  rulemaking.  (See.  e.g.. 
National  Nutritional  Foods  Association 
V.  Weinberger,  512  F.2d  688.  696  to  698 
(2d  Cir.  1975)  and  National  Association 
of  PJiarmaceutical  Manufacturers  v. 
FDA,  487  F.  Supp.  412  (S.D.N.Y.  1980). 
affd,  637  F.2d  887  (2d  Cir.  1981).) 

2.  Referring  to  the  Panel's 
recommendation  on  the  advertising  of 
OTC  vaginal  contraceptive  drug 
products  (45  FR  82014  at  82025).  one 
comment  agreed  that  labeling  should  be 
truthful  and  nondeceptive  but  disagreed 
that  only  those  words  adopted  by  the 
Panel  be  allowed  in  OTC  drug 
advertising.  The  comment  pointed  out 
that  on  February  11, 1981,  the  Federal 
Trade  Commission  (FTC)  declined  to 
propose  a  rule  which  would  require  that 
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only  FDA-approved  words  be  used  in 
advertisements  for  OTC  drugs,  and  some 
of  the  Commissioners  expressed  doubt 
that  approved  OTC  drug  labeling  would 
be  appropriate  for  OTC  drug  advertising. 
FTC  has  the  primary  responsibility  for 
regulating  OTC  drug  advertising. 
However.  FDA  does  have  the  authority 
to  regulate  OTC  drug  advertising  that 
constitutes  labeling  under  the  Federal 
Food,  Drug,  and  CosmeUc  Act  (the  act). 
Under  the  act,  a  manufacturer  can  be 
prohibited  from  advertising  a  drug  to 
treat  a  condition  for  which  there  are  not 
adequate  directions  for  use  on  the  label. 
See,  e.g..  United  States  v.  Article  of  Drug 
*  *  *  B-Complex  CJioIinos  Capsules,  362 
F.2d  923  (3d  Cir.  1966);  V.  E.  Irons,  Inc. 
V.  United  States,  244  F.2d  34  (10th  Qr), 
cert,  denied.  354  U.S.  923  (1957).  In 
addition,  if  advertising  for  an  OTC 
vaginal  contraceptive  drug  product 
offers  the  product  for  conditions  not 
included  in  FDA  approved  labeling,  the 
drug  product  could  be  subject  to 
regulatory  action  by  FDA.  (See  also 
section  l.C,  comment  11  of  this 
document  for  discussion  of  FDA's 
labeling  poficy.) 

3.  A  number  of  comments  disagreed 
with  the  agency's  position  that  clinical 
testing  of  all  final  formulations, 
conducted  under  the  provisions  of  a 
new  drug  application,  may  be  the  only 
means  of  assuring  effectiveness  of  OTC 
vaginal  contraceptive  drug  products. 
Several  of  these  comments  argued  that 
the  Panel's  recommended  in  vitro 
testing  procedures  are  sufficient  to 
demonstrate  effectiveness.  One 
comment  stated  that  requiring 
manufacturers  to  submit  an  application 
contradicts  the  agency's  stated  purpose 
of  the  monograph  process.  Another 
comment  was  concerned  that  requiring 
clinical  testing  might  mean  that  new 
clinical  trials  would  be  needed  each 
time  a  manufacturer  made  changes  in  a 
product's  inactive  ingredients.  The 
comment  maintained  that  this  would  be 
costly,  would  not  benefit  consumers, 
and  would  stifle  a  manufacturer's 
incentive  to  improve  products. 

Two  comments  advocated  requiring 
clinical  testing  of  OTC  vaginal 
contraceptives.  One  comment  asserted 
that  such  testing  would  provide  needed 
quantitative  effectiveness  data  and  "user 
information."  This  comment  also 
questioned  how  appropriate  directions 
for  use  could  be  determined  based  only 
on  in  vitro  testing.  The  other  comment 
claimed  that  research  has  shown  that 
certain  OTC  drug  products  judged  to  be 
effective  by  standard  in  vitro  testing 
were  in  fact  largely  ineffective  when 
evaluated  by  standard  in  vivo  testing 
procedures.  The  comment  also 
contended  that  in  vitro  testing  is  of 


limited  usefulness  because  anatomic 
and  physiologic  changes  in  the  vagina 
during  sexual  arousal,  which  can  affect 
the  distribution  of  the  contraceptive,  are 
not  considered.  The  comment  proposed 
using  a  particular  in  vivo  testing 
procedure  prior  to  full  clinical  testing. 

One  comment  suggested  that  the 
agency  require  an  in  vitro  test  other  than 
that  recommended  by  the  Panel, 
claiming  that  Uie  Panel's  test  is 
"inadequately  sensitive  in  that  it  only 
provides  pass  or  fail  end-point 
information,  and  does  not  quantitate  the 
spermicidal  potency  of  the 
contraceptive  formulation."  Another 
comment  opposed  requiring  clinical 
testing,  but  stated  that  if  such  tesUng  is 
to  be  required,  a  recognized  postcoital 
test  would  be  sufficient. 

The  agency  has  reviewed  the  available 
data  and  information  regarding  in  vitro 
testing  procedures  for  vaginal 
contraceptive  drug  products  and 
tentatively  concludes  that  in  vitro 
testing  is  not  sufficient  to  assure 
effectiveness  of  the  product  when  used 
in  humans.  Although  in  vitro  testing 
will  provide  a  measure  of  a  product's 
potential  effectiveness,  reports  in  the 
hterature  (Refs.  1  through  14)  indicate 
that  such  in  vitro  tests  will  not 
adequately  describe  the  effectiveness  of 
the  final  formulation  when  it  is  used  in 
humans.  In  these  reports,  certain  OTC 
vaginal  contraceptives  found  to  be 
effective  when  tested  in  vitro  were 
shown  to  be  ineffective  when  tested  in 
vivo. 

Formulations  differ  in  the  speed  of 
distribution  in  the  vagina  and  the  degree 
of  surface  coverage  and  these  and  other 
factors  have  a  significant  impact  on 
effectiveness  (Refs.  3.  15,  and  16). 
Homm  et  al.  (Ref.  3)  compared  seven 
marketed  vaginal  contraceptives  (foams, 
suppository,  cream,  jelly)  in  in  vitro  and 
in  vivo  (rabbit)  studies  and  concluded 
that  the  dosage  form  of  a  vaginal 
contraceptive  product  is  of  considerable 
importance  in  its  contraceptive  potency. 
Homm  et  al.  found  that  foam  products 
were  more  available  than  suppository 
products,  which  were  more  potent  than 
jelly  products.  However,  the  authors 
stated  that  these  comparative  ratings 
could  only  be  regarded  as 
generahzations  because  the  in  vivo 
contraceptive  potencies  found  in  the 
rabbits  were  difficult  to  relate  to  human 
contraceptive  effectiveness.  At  present, 
there  is  no  in  vitro  test  available  that 
can  be  considered  a  reliable  reflection  of 
in  vivo  conditions.  There  is  also  no 
reliable  in  vivo  animal  model  that  can 
simulate  the  human  condition.  Bassol 
(Ref  15)  compared  the  rupture  time  of 
two  types  of  soft  jelly  capsules 
containing  nonoxynol  9  after  vaginal 


insertion  in  96  women.  The  authors 
found  that  vaginal  conditions  associated 
with  alkaline  pH,  multiparity,  and 
vaginal  dryness  have  an  important  role 
in  the  rupture  of  the  capsules.  The  study 
points  out  the  importance  of  the 
contraceptive  vehicle  as  well  as  other 
conditions  of  the  vaginal  environment 
in  determining  the  effectiveness  of 
vaginal  contraceptive  drug  products. 

Stone  and  Cardinale  (Ref.  16) 
conducted  a  study  using  a  series  of  in 
vitro  and  in  vivo  tests  to  evaluate  the 
effectiveness  of  a  suppository  product 
compared  to  a  cream  or  foam  product 
having  the  same  active  ingredient, 
nonoxynol  9.  The  authors  found  some 
evidence  indicating  that  the  solubility  of 
the  suppository  may  vary  from  subject 
to  subject  depending  on.  for  example, 
the  volume  of  vaginal  secretions.  In  the 
in  vitro  study,  instant  immobilization  of 
all  sperm  was  obtained  when  foam. 
cream,  or  effervescent  vaginal 
suppository  foam  was  mixed  with  2 
milliliters  of  semen.  In  the  in  vivo 
study,  a  good  volume  of  foam  covering 
the  external  os  of  the  cervix  was 
observed  in  only  11  of  the  20  patients 
in  whom  the  suppository  was  inserted. 
However,  very  little  if  any  foam  was 
observed  in  the  other  nine  women,  and 
the  suppository  was  removed  almost 
intact  after  the  15-minute  observation 
period.  The  authors  commented  that  in 
vitro  and  laboratory  evaluations  of 
chemical  contraceptives  do  not  correlate 
well  to  their  effectiveness  in  clinical 
trials  in  different  populations.  In 
addition,  they  noted  that  formulations 
containing  a  highly  effective 
spermicidal  agent  but  that  do  not  diffuse 
well  are  less  effective. 

Postcoital  tests  in  humans  have  been 
considered  as  an  alternative  to  clinical 
trials.  However,  the  agency  does  not 
believe  that  the  currently  available 
postcoital  tests  can  be  relied  upon.  The 
Sims-Huhner  test  (SHT)  is  an  in  vivo 
postcoital  test  that  is  used  to  diagnose 
certain  types  of  infertifity  and  assess  the 
presence,  quafity.  and  motihty  of  sperm 
in  the  cervical  mucus.  References  in  the 
medical  hterature  indicate  that  the  SHT 
has  poor  predictive  value  because  a 
negative  SHT  does  not  confirm  the 
absence  of  sperm  (Refs.  17, 18,  and  19). 
KaWy  et  al.  (Ref.  17)  stated  that  they  h.id 
found  the  results  of  the  SHT  to 
"paradoxical"  relative  to  conception. 
Therefore,  the  authors  examined 
whether  sperm  were  present  or  absent 
in  the  peritoneal  fluid  of  five  subjects 
with  good  SHTs  and  five  subjects  with 
poor  or  negative  SHT's.  In  three  of  five 
subjects  with  a  positive  SHT  and  in  four 
of  five  subjects  with  a  poor  SHT.  sperm 
were  found  in  the  aspirate. 
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Asch  (Ref.  18)  also  reported  that 
pregnancy  frequently  occurs  in  women 
with  a  negative  or  poor  SHT.  Asch 
reported  the  recovery  of  mature, 
morphologically  normal  sperm  from  the 
peritoneal  fluid  of  six  of  the  eight 
women  who  had  a  negative  SHT.  In 
three  other  women  who  had  a  poor 
SHT.  sperm  were  also  recovered  in  the 
aspirate.  Griffith  and  Grimes  (Ref.  19) 
reviewed  the  literature  and  evaluated 
the  validity  of  the  postcoital  test  for 
predicting  infertility.  The  authors 
concluded  that  the  SHT  has  poor 
validity,  its  reproducibility  is  unknown, 
and  its  suffers  from  a  lack  of 
standardized  methodology  and  a 
uniform  definition  of  normal.  Because 
the  absence  of  sperm  in  the  SHT 
frequently  has  been  associated  with 
subsequent  pregnancy,  the  agency 
concludes  that  this  in  vivo  postcoital 
test  is  not  reliable  for  evaluating  the 
efficacy  of  a  vaginal  contraceptive. 

Because  of  the  difficulties  that  arise  in 
trying  to  simulate  the  human  condition 
in  an  in  vitro  test  and  determine  the 
influence  of  the  potential  interactions 
among  the  sperm,  cervical  mucus, 
microorganisms,  and  contraceptive 
vehicle  on  the  effectiveness  of  the 
contraceptive,  the  results  of  in  vitro 
testing  caimot  be  relied  upon  to  reach 
conclusions  about  effectiveness  in 
humans.  For  example,  due  to  the  varied 
amounts  of  cervical  mucus  and  semen 
that  may  be  present  in  humans  during 
sexual  arousal,  the  concentration  of  the 
contraceptive  in  the  vagina  is  not 
always  equivalent  to  the  concentration 
used  in  in  vitro  testing.  Furthermore,  in 
vitro  testing  cannot  determine  the 
following  important  information:  How 
long  before  intercourse  the 
contraceptive  should  be  inserted;  if  the 
intravaginal  distribution  of  the 
contraceptive  is  sufficient  to  assure 
effectiveness;  or  how  long  the 
contraceptive  remains  effective  in  the 
vaginal  environment.  Therefore,  the 
agency  has  determined  that  clinical 
studies  in  humans  are  necessary  to 
establish  the  effectiveness  of  final 
formulations  of  OTC  vaginal 
contraceptive  drug  products. 

The  results  of  such  testing  should  be 
submitted  in  the  form  of  an  application 
that  complies  with  all  of  the 
requirements  that  are  necessary  to 
establish  the  safety  and  effectiveness  of 
the  product's  final  formulation,  as 
discussed  above.  Reference  to  the 
Panel's  report  and  this  document,  as 
appropriate,  may  be  used  to  satisfy  the 
requirements  of  portions  of  the 
application  related  to  the  safety  of  the 
active  ingredient. 
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4.  One  comment  stated  that  FDA  does 
not  have  the  authority  to  enforce 

§  351.30(f)  of  the  Panel's  recommended 
monograph,  which  would  require 
manufacturers  to  retain  the  in  vitro 
effectiveness  testing  data  and  permit 
FDA  to  inspect  these  data.  The  comment 
requestied  that  §  351.30(f)  be  deleted. 

As  discussed  in  section  I. A.,  comment 
3  of  this  document,  the  agency  is 
proposing  that  each  OTC  vaginal 
contraceptive  drug  product  should  be 
the  subject  of  an  approved  application 
prior  to  marketing.  Therefore,  there  will 
be  no  monograph  and  the  comment's 
request  is  moot. 

5.  Two  comments  objected  to  the 
Panel's  statement  questioning  the  safety 
and  effectiveness  of  quaternary 
ammonium  compounds  for  use  as 
preservatives  in  OTC  vaginal 
contraceptive  drug  products  (45  FR 
82014  at  82042).  The  comments  stated 
that  the  Panel's  concern  stems  solely 
from  a  review  of  eight  reports  (45  FR 
82042)  suggesting  that  the  use  of 
quaternary  ammonium  compounds  may 
be  associated  with  outbreaks  of 
Pseudomonas  infections  because  they 

■do  not  inhibit  the  growth  of 
Pseudomonas.  The  comments  argued 
that  the  Panel  failed  to  state  that  these 
reports  resulted  from  the  contamination 
of  solutions  that  were  employed  in 
laboratory  and  hospital  settings  to 
sterilize  medical  devices  used  in  urinary 
and  cardiac  catheterization  or 
cystoscopic  or  related  invasive 
procedures.  Such  procedures  are 
usually  conducted  on  patients  whose 
normal  body  defenses  have  been 
compromised.  Because  Pseudomonas 
infections  occur  primarily  in  debilitated 
patients  and  Pseudomonas  does  not 
cause  vulvovaginitis,  the  comments 
stated  that  it  is  scientifically 
inappropriate  to  cite  these  reports  and 
through  extrapolation  conclude  that  the 
use  of  quatemeuy  ammonium 
compounds  in  vaginal  contraceptive 
drug  products  presents  a  health  hazard 
to  normal  individuals.  The  comments 
cited  several  references  to  support  the 
argument  that  the  Panel's  concern,  with 
respect  to  vaginal  contamination  by 
Pseudomonas  in  the  presence  of 
quaternary  ammonium  compounds,  is 
not  supported  by  the  weight  of  scientific 
and  medical  opinion  (Refs.  1  through  4). 
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The  comments  concluded  that  the 
agency  should  affirm  the  safety  of 
quaternary  ammonium  compounds  and 
reclassify  these  ingredients  in  Category 
I  for  use  as  preservatives  in  OTC  vaginal 
drug  products. 

Although  the  comments  requested 
that  the  agency  affirm  the  safety  of 
quaternary  ammonium  compoiuids  for 
use  as  preservatives  and  reclassify  them 
as  Category  I,  the  agency  points  out  that 
the  OTC  drug  review  is  primarily  a 
review  of  active  ingredients,  not 
inactive  ingredients.  However,  because 
the  purpose  of  the  OTC  drug  review 
process  is  to  determine  the  safety  and 
effectiveness  of  OTC  drugs,  the  OTC 
advisory  review  panels  occasionally 
made  recommendations  with  respect  to 
inactive  ingredients.  These 
recommendations  were  made  to  call 
attention  to  those  inactive  ingredients 
that  could  potentially  interfere  with  the 
safety  and  effectiveness  of  the  product. 

In  the  case  of  the  quaternary 
ammonium  compounds,  the  agency 
agrees  with  the  comments'  reasoning 
that  the  reports  cited  by  the  Panel 
cannot  be  used  to  conclude  that  the  use 
of  these  compounds  as  preservatives  in 
OTC  vaginal  contraceptive  drug 
products  may  present  a  health  hazard  to 
normal  individuals. 

As  discussed  in  section  I. A.,  comment 
3  of  this  dociunent»the  agency  is 
proposing  that  each  OTC  vaginal 
contraceptive  drug  product  should  be 
the  subject  of  an  approved  application 
prior  to  marketing.  Information 
regarding  the  appropriateness  of 
ingredients  used  in  the  product  as 
preservatives  should  be  included  in  the 
application. 

References 

1.  Forkner.  Jr.,  C  E..  "Pseudomonas 
Aeruginosa  Infections,"  in  "Modem  Medical 
Monographs, "  voL  22.  edited  by  I.  S.  Wright 
and  R.  H.  Orr.  Gruen  and  Stratton.  New  York 
p  71,  I960. 

2.  Gardner.  H.  L  and  R.  H.  Kau&nan. 
"Nonvenereal  Bacterial  Vulvovaginitides, '  in 
"Benign  Diseases  of  the  Vulva  and  Vagina," 
2d  ed..  G  K.  Hall  Medical  Publishers,  Boston 
p.  306.  1981. 

3.  Ridley.  C.  M..  "The  Vulva,"  in  "Major 
Problems  in  Demaetology,"  vol.  5,  edited  by 
A.  Rook.  W.  B.  Saunders  Co..  Philadelphia, 
p.  99.  1975. 

4.  Mead.  P.  B.  and  D.  W.  Gump, 
"Antibiotic  Therapy  in  Obstetrics  and 
Gynecology,"  in  "Clinical  Obstetrics  and 
Gynecology."  vol.  19,  No.  1,  edited  by  H.  J 
Osofsky  and  G.  Schaefer.  Harper  andRow. 
Hagerstown.  MD,  p.  114, 1976. 

6.  Several  comments  disagreed  with 
the  Panel's  recommendations  that 
inactive  ingredients  and  the  quantity  of 
the  ingredient  be  fisted  in  the  labeling 
of  OTC  vaginal  contraceptive  drug 
products.  The  comments  argued  that  a 


list  of  inactive  ingredients  would  be 
meaningless  to  all  but  a  few  consumers 
and  that  such  a  fist  might 
overemphasize  the  importance  of  the 
inactive  ingredients;  obscure  more 
meaningful  information  such  as 
warnings,  directions  for  use,  and  the 
name  and  quantity  of  the  active 
ingredients;  and  be  more  confusing  than 
helpful.  The  comments  also  stated  that 
if  the  quantity  of  the  inactive 
ingredients  had  to  be  listed  there  would 
be  an  additional  problem  and  expense 
of  changing  the  labels  whenever  the 
quantity  of  an  inactive  ingredient  is 
changed. 

The  act  does  not  require  the 
identification  of  all  inactive  ingredients 
in  the  labeling  of  OTC  drug  products. 
Section  502(e)  of  the  act  (21  U.S.C. 
352(e))  does  require  disclosure  of  active 
ingredients  and  of  certain  ingredients, 
whether  included  as  active  or  inactive 
components  in  a  product.  Although  the 
act  does  not  require  the  disclosure  of  all 
inactive  ingredients  in  the  labeling  of 
OTC  drug  products,  the  agency  agrees 
with  the  Panel  that  hsting  of  inactive 
ingredients  in  OTC  drug  product 
labeling  would  be  usefiil  informaUon  for 
some  consumers.  Consumers  with 
known  allergies  or  intolerances  to 
certain  ingredients  would  then  be  able 
to  identify  substances  that  they  may 
wish  to  avoid. 

The  Nonprescription  Drug 
Manufacturers  Association  (formerly 
known  as  The  Proprietary  Association), 
the  trade  association  that  represents 
approximately  85  OTC  drug 
manufacturers  who  reportedly  market 
between  90  and  95  percent  of  the 
volume  of  all  OTC  drug  products  sold 
in  the  United  States,  has  established 
guidehnes  (Ref.  1)  for  its  member 
companies  to  list  voluntarily  inactive 
ingredients  in  the  labeling  of  OTC  drug 
products.  Under  another  voluntary 
program  begun  in  1974,  the  member 
companies  of  the  Association  have  been 
including  the  quantities  of  active 
ingredients  on  OTC  drug  labels.  The 
agency  is  not  at  this  time  proposing  to 
require  the  fisting  of  inactive 
ingredients  in  OTC  drug  product 
labeling.  However,  the  agencv 
commends  these  voluntary  efforts  and 
urges  all  other  OTC  drug  manufacturers 
to  similarly  label  their  products. 
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7.  One  comment  urged  that  the  label 
of  OTC  vaginal  contraceptive  drug 
products  contain  a  list  of  all  active 
ingredients,  arguing  that  consumers 


have  a  right  to  an  informed  choice  whrn 
buying  such  products. 

As  discussed  in  section  I.A.,  comment 
6  of  this  document,  listing  of  active 
ingredients  is  required  for  all  drug 
products  luider  section  502(e)(1)  of  thr 
act  (21  U.S.C.  352(e)(1)). 

B.  Comments  on  OTC  Vaginal 
Contraceptive  Active  Ingredients 

8.  Three  comments  supported  the 
Panel's  Category  I  classificaUon  of 
menfegol  and  disagreed  with  the 
agency's  conclusion  that  menfegol  is  a 
new  drug  because  it  is  a  new  molecular 
entity,  never  before  marketed  as  a  drug 
in  the  United  States.  The  comments 
stated  that  a  lack  of  United  States' 
marketing  experience  does  not  preclude 
a  drug  from  being  considered  generally 
recognized  as  safe  and  effective  nor 
require  a  drug  to  be  considered  a  new 
drug.  One  comment  argued  that  data  on 
the  marketing  of  vaginal  contraceptive 
drug  products  in  foreign  countries  can 
be  equated  to  marketing  in  this  country 
because  the  mode  of  action  of  these 
products  is  based  on  the  spermicidal 
activity  of  an  ingredient  in  the  vagina 
and  not  on  the  medical  problems,  diets, 
customs,  and  environments  of  other 
countries.  The  comment  urged  FDA  to 
reconsider  its  decision  to  refuse  to 
recognize  data  on  the  marketing  of  a 
product  outside  the  United  States 
regardless  of  the  ingredient,  type  of 
product,  or  its  mode  of  action.  Another 
comment  added  that  the  act  defines  a 
new  drug  as  any  drug  not  generally 
recognized  as  safe  and  effective  among 
experts,  whereas  menfegol  was  so 
recognized  by  a  panel  of  experts. 

The  Panels  Category  1  classification 
of  menfegol  was  based  on  its  review  of 
safety  and  effectiveness  data.  The 
Panel's  recommendation  did  not 
address  the  issue  whetlier  menfeg«>I 
meets  the  statutory  requirement 
concerning  use  of  a  drug.  Menfegol  was 
determined  to  be  a  new  drug  within  the 
meaning  of  section  201(p){2)  of  the  act 
(21  U.S.C.  321{p)(2)),  which  defines  a 

new  drug  as: any  drug  *  *  •  that 

*  *  *  has  become  so  recognized,  but 
which  has  not  *  *  •  been  used  to  a 
material  extent  or  for  a  material  time 
under  such  conditions."  Th.?  agency's 
longstanding  interpretation  of  sef;i ion 
201(p)(2)  of  the  act  has  been  that 
marketing  outside  the  United  Stat.;s 
cannot  fulfill  this  independent  stalutury 
requirement  of  use  to  a  "material 
extent"  and  for  a  "material  time." 
Currently,  based  on  several  petitions  to 
another  OTC  drug  review  nilemaking 
(Refs.  1.  2.  and  3),  the  agency  is 
reevaluating  this  interpretation  of  the 
act  (See  section  II.C.,  comment  34  of 
this  dociunent,  in  the  tentative  final 
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monograph  for  OTC  simscreen  drug 
products  published  in  the  Federal 
Register  of  May  12, 1993.  58  PR  28194 
at  28210).  The  agency  will  discuss  its 
decision  on  this  matter  in  a  future  issue 
of  the  Federal  Register.  Thus,  the 
agency  is  reconsidering  its  policy  on 
foreign  marketing  data,  as  the  comment 
requested.  However,  in  view  of  the 
agency's  tentative  conclusion  that  all 
vaginal  contraceptive  drug  products  will 
need  an  approved  application  for 
marketing,  this  issue,  as  it  relates  to 
menfegol.  is  moot. 
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9,  Two  comments  submitted  data  and 
information  on  the  safety  of  nonoxynol 
9  (Ref.  1).  These  data  were  submitted 
after  publication  of  the  Panel's  report  in 
response  to  concerns  regarding  the 
potential  teratogenicity  or 
carcinogenicity  of  this  ingredient  (Refs. 
2.  3,  and  4). 

Although  nonoxynol  9  was  classiGed 
by  the  Panel  as  a  Category  I  ingredient 
for  use  as  an  OTC  vaginal  contraceptive, 
concern  over  the  possible 
carcinogenicity  of  nonoxynol  9  surfaced 
in  relation  to  the  agency's  approval  of 
an  application  for  a  vaginal 
contraceptive  sponge  product 
containing  this  ingredient.  In  reviewing 
the  data  in  support  of  the  application, 
the  agency  learned  that  nonoxynol  9 
may  contain  low  levels  of  the  suspected 
carcinogens  1,4-dioxane  and  ethylene 
oxide  as  residuals  from  the 
manufacturing  process.  The  concern 
that  the  agency  had  approved  an 
application  for  a  product  containing 
suspected  carcinogens  was  one  of  the 
bases  of  a  congressional  hearing  held  by 
the  Subcommittee  on  Intergovernmental 
Relations  and  Human  Resources  on  July 
13, 1983.  At  that  hearing,  FDA 
presented  testimony  and  evidence  that 
the  levels  of  1,4-dioxane  and  ethylene 
oxide  contained  in  the  sponge  product 
are  within  the  residue  limits  that  are 
considered  acceptable  by  the  agency. 

However,  because  the  presence  of  1 ,4- 
dioxane  and  ethylene  oxide  is  not 
unique  to  the  sponge  product  and  it  is 
possible  that  other  products  could 
contain  different  levels  of  these 
contaminants,  the  agency  believes  that 
manufacturers  should  submit  as  part  of 
the  application  required  for  these 
products  (see  section  I. A.,  comment  3  of 


this  document)  data  and  information 
specifying  the  levels  of  1.4-dioxane  and 
ethylene  oxide  that  are  contained  in  the 
finished  product. 

The  concern  over  possible 
teratogenicity  of  OTC  vaginal 
contraceptives  was  also  raised  at  the 
congressional  hearing.  The  agency 
explained  at  the  hearing  that  animal 
teratogenicity  data  and  recent 
epidemiological  data  indicate  that 
nonoxynol  9  is  not  teratogenic. 
However.  FDA  stated  that  it  was 
considering  a  special  warning 
concerning  the  use  of  any  spermicide  by 
women  who  suspect  that  they  may  be 
pregnant.  Data  and  information  on  the 
possible  teratogenicity  of  vaginal 
spermicides  were  subsequently 
presented  to  the  agency's  Fertility  and 
Maternal  Health  Drugs  Advisory 
Committee  to  determine  if  any  of  the 
studies  contains  sufficient  evidence  to 
warrant  a  special  warning  in  the 
labeling  concerning  the  use  of  vaginal 
spermicides  during  pregnancy.  At  its 
December  15. 1983  meeting  (Ref.  5),  the 
committee  decided  that  such  a  warning 
was  not  warranted.  The  agency  concurs 
with  the  advisory  committee's 
conclusion. 
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10.  Two  comments  disagreed  with  the 
Panel's  intention  that  data  submitted  on 
the  safety  of  phenylmercuric  acetate  be 
regarded  as  equally  relevant  for  all 
related  mercury  compounds,  such  as 
phenylmercuric  nitrate  (45  FR  82014  at 
82031).  One  comment  stated  that  the 
greatest  part  of  the  Panel's  discussion  on 
phenylmercuric  acetate  and  related 
compounds  is  devoted  to  a  discussion  of 
the  reported  toxicity  of  orally  ingested 
alkyhnercury  compounds  and  that  this 
discussion  unjustifiably  imputes 
toxicity  to  arylmercury  compounds 
when  used  in  topically  applied 
preparations  under  ordinary  conditions. 


The  comments  further  stated  that, 
although  the  Panel  acknowledged  that 
alkyhnercury  compounds  and  inorganic 
mercury  salts  have  greater  toxicity  than 
arylmerciuy  compounds,  it  should  be 
recognized  that  differences  also  occur 
between  mercury  compounds  within  the 
aryl  series.  Therefore,  the  comments 
argued,  conclusions  should  be  limited 
to  the  compound  specifically 
considered,  phenylmercuric  acetate, 
when  used  specifically  for  its 
spermicidal  action  and  should  not 
condemn  phenylmercuric  nitrate  by 
association. 

The  agency  acknowledges  the 
comments'  concern  regarding  the 
varying  toxicities  of  the  different 
mercury  compounds,  but  concurs  with 
the  Panel  that  mercury-containing 
compounds,  when  used  as  active 
ingredients  in  vaginal  contraceptive 
drug  products,  are  unsafe.  The  Panel 
recommended  that  all  vaginal 
contraceptives  containing  mercury 
compounds  as  active  ingredients  be 
placed  in  Category  II  because  such 
compounds  are  potentially  hazardous  to 
the  fetus  and  the  breast-fed  infant  (45 
FR  82014  at  82038).  Because  data  in 
Euiimals  and  humans  indicate  that 
phenylmercuric  acetate  is  absorbed  from 
the  vagina  into  the  system  and  partially 
metabolized  tcinorganic  mercury  in  the 
blood  and  various  tissues  where  it  may 
accumulate  (Refs.  1  through  4),  the 
Panel  concluded  that  mercury- 
containing  compoimds  related  to 
phenylmercimc  acetate,  such  as 
phenylmercuric  nitrate,  may  be 
expected  to  behave  in  a  similar  manner. 
Other  than  the  comments'  contention, 
no  data  or  information  was  submitted  to 
demonstrate  that  phenylmercuric  nitrate 
and  related  mercury-containing 
compounds  react  by  a  different 
mechanism  or  are  not  absorbed  from  the 
vagina.  Although  no  overt  sjmiptoms  of 
mercury  poisoning  from  the  use  of 
vaginal  preparations  containing  mercury 
compounds  have  been  detected  in 
infants  and  children,  there  are  sufficient 
animal  data  to  suggest  that  inorganic 
mercury  from  mercur>'-containing 
compounds  can  be  transferred  to  the 
fetus  and  to  breast-fed  offspring.  (See  45 
FR  82014  at  82033  and  82035.)  In 
addition,  the  Panel  cited  animal 
teratology  studies  that  showed  a  higher 
percentage  of  fetal  abnormalities  when 
phenylmercuric  acetate  was 
administered  either  vaginally  or 
intravenously  (45  FR  82034).  The  Panel 
also  cited  cases  of  congenital  mercury 
poisoning  in  humans  following 
ingestion  of  mercury  compounds  by  the 
mother  (45  FR  82032).  These  studies  are 
at  least  suggestive,  regardless  of  the 


method  of  administration,  of  the 
potential  hazard  of  mercury  to  offspring 
when  the  drug  is  systemically  absorbed 
by  the  mother.  Therefore,  because  of  the 
possibility  that  mercury-containing 
compounds  which  can  be  metabolized 
to  inorganic  mercury  may  pose  a  risk  to 
fetuses  and  nursing  infants,  the  agency 
concurs  with  the  Panel  that  such 
compounds  ^re  unsafe  for  use  in  vaginal 
contraceptive  drug  products. 
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C.  Comments  on  Labeling  of  OTC 
Vaginal  Contraceptive  Drug  Products 

Although  the  proposed  rule  included 
in  this  document  does  not  include 
monograph  conditions,  the  responses  to 
the  following  comments  should  be 
considered  as  FDA's  tentative  position 
on  the  labeling  of  OTC  vaginal 
contraceptive  drug  products.  FDA  has 
considered  the  Panel's  labeling 
recommendations  and  the  following 
comments  in  developing  the  agency's 
position  on  labeling  for  OTC  vaginal 
contraceptive  drug  products.  This 
document  will  serve  as  the  basis  for  the 
development  of  guidehnes  for  the 
content  and  format  of  the  labeling  of 
OTC  vaginal  contraceptive  drug 
products  similar  to  those  currently 
available  for  oral  contraceptive  drug 
products.  (See  54  FR  22585  and  22624, 
May  25, 1989.)  The  agency  intends  to 
complete  these  guidelines  for  OTC 
vaginal  contraceptive  drug  products 
after  the  comments  to  this  proposal  are 
evaluated. 

11.  One  comment  noted'its  continuing 
position  that  FDA  lacks  statutory 
authority  to  prescribe  exclusive  lists  of 


terms  from  which  indications  for  use  for 
OTC  drug  products  must  be  drawn  and 
to  prohibit  labeling  terminology  which 
is  truthful,  accurate,  not  misleading,  and 
intelligible  to  the  consumer.  A  second 
comment  stated  that  it  would  be 
inappropriate  to  restrict  manufacturers 
to  the  specific  wording  recommended 
by  the  Panel  for  package  insert 
statements. 

In  the  Federal  Register  of  May  1 ,  1986 
(51  FR  16258).  the  agency  published  a 
final  rule  changing  its  labeling  policy 
for  stating  the  indications  for  use  of 
OTC  drug  products.  Under  21  CFR 
330.1(c)(2).  the  label  and  labeling  of 
OTC  drug  products  are  required  to 
contain  in  a  prominent  and  conspicuous 
location,  either:  (1)  The  specific 
wording  on  indications  for  use 
established  under  an  OTC  drug 
monograph,  which  may  appear  within  a 
boxed  area  designated  "APPROVED 
USES";  (2)  other  wording  describing 
such  indications  for  use  that  meets  the 
statutory  prohibitions  against  false  or 
misleading  labehng,  which  shall  neither 
appear  within  a  boxed  area  nor  be 
designated  "APPROVED  USES';  or  (3) 
the  approved  monograph  language  on 
indications,  which  may  appear  within  a 
boxed  area  designated  "APPRQ\TiD 
USES,"  plus  alternative  language 
describing  indications  for  use  that  is  not 
false  or  misleading,  v,hich  shall  appear 
elsewhere  in  the  labeling.  All  other  OTC 
drug  labeling  required  by  a  monograph 
or  other  regulation  (e.g.,  statement  of 
identity,  warnings,  and  directions)  must 
appear  in  the  specific  wording 
established  under  the  OTC  drug 
monograph  or  other  regulation  where 
exact  language  has  been  established  and 
identified  by  quotation  marks,  e.g..  21 
CFR  201.63  or  330.1(g).  There  will  be  no 
monograph  for  OTC  vaginal 
contraceptive  drug  products,  and  all 
labeling  for  these  products  will  be 
approved  via  applications.  Therefore, 
the  comments  are  moot  wiih  respect  to      • 
this  current  rulemaking. 

12.  Several  comments  agreed  with  the 
Panel  that  quantitative  claims  of 
effectiveness  should  not  be  required  in 
the  labeling  of  OTC  vaginal 
contraceptive  drug  products  because  of 
the  difficulty  in  conducting  the  studies 
that  would  be  necessary  to  substantiate 
such  claims.  The  size  of  the  sample  that 
would  be  needed,  the  variations  in 
subject  motivation,  varying  methods  of 
product  use.  and  the  lack  of  an  adequate 
representative  population  of  American 
women  were  specifically  cited  in  the 
comments  as  factors  that  would  make 
such  studies  difficult  to  conduct.  The 
comments-also  pointed  out  that  the 
consensus  of  the  participants  in  the 
symposium  on  vaginal  contraception. 


held  by  the  Panel  on  April  28  and  29. 
1978,  was  that  quantitative  effectiveness 
claims  should  not  be  required. 

A  number  of  comments  indicated  that 
quantitaUve  effectiveness  claims  should 
not  be  required,  but  that  manufacturers 
should  be  permitted  to  use  these  claims 
at  their  owrn  discretion.  Several  of  these 
comments  also  objected  to  the  Panels 
recommendation  that  such  claims  be 
permitted  in  labeling  only  after  prior 
approval  by  FDA  through  the  new  drug 
procedures. 

Two  comments  questioned  whether 
the  quantitative  effectiveness  claims 
could  be  written  in  a  manner  that  would 
be  understood  by  consumers.  Providing 
consumers  with  actual  numbers  relevant 
to  method  effectiveness,  use 
effectiveness,  and  extended-use 
effectiveness  was  specifically  cited  as  a 
potential  source  of  confusion. 

One  comment  pointed  out  that  the 
patient  labeling  of  oral  contraceptives  is 
required  to  contain  a  discussion 
comparing  the  effectiveness  of  different 
contraceptive  methods  and,  therefore,  it 
would  be  inconsistent  for  FDA  to 
conclude  that  there  are  insufficient  data 
available  to  support  the  validity  of 
comparative  effectiveness  claims  in  the 
labeling  of  OTC  vaginal  contraceptive 
drug  products. 

The  agency  believes  that  consumers 
should  be  provided  with  the  most 
informative  labeling  available  when 
choosing  a  contraceptive  drug  product. 
After  reviewing  the  complete 
administrative  record  for  this 
rulemaking,  including  the  record  of  the 
Panel's  symposium  on  vaginal 
contraception  and  the  comments 
submitted  to  the  Panel's  report  on  this 
issue,  the  agency  concludes  that  the 
most  informative  labeling  for  users  of 
vaginal  conu-aceptive  drug  products  is 
information  on  the  relative  effectiveness 
of  the  various  methods  of  contraception. 
The  agency  is  currently  working  to 
.  create  a  consistent  and  understandable 
presentation  of  this  important 
information  to  include  in  the  labeling  uf 
all  marketed  contraceptive  products, 
drugs,  and  devices. 

13.  Two  comments  objected  to  the 
Panels  labeling  recommendations  for 
the  outer  and  primary  containers  of  OTL 
vaginal  contraceptive  drug  products  (45 
FR  82014  at  82031).  The  comments 
questioned  the  propriety  of  the  Panel  in 
specifj'ing  the  order  of  appearance  and 
location  of  the  various  required 
statements.  The  comments  also  objected 
to  the  number  of  required  labeling 
statements.  One  comment  stated  that 
listing  of  all  the  recommended  labeling 
statements  would  require  the  use  of 
small  illegible  typeface.  The  second 
comment  noted  that  if  space  were 
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limited,  listing  of  all  items  in  the 
recommended  order  would  preempt 
those  labeling  statements  required  by 
law.  The  second  comment  also 
requested  that  the  general  warning 
statements,  "Keep  this  and  all  drugs  out 
of  the  reach  of  children"  and  "In  case 
of  accidental  ingestion  call  a  Poison 
Control  Center,  emergency  medical 
facility,  or  a  doctor,"  not  be  included  in 
the  Panel's  priority  system  of  labeling. 
The  comment  pointed  out  that  warnings 
similar  to  these  are  already  required  by 
21  CFR  330.1(g),  which  only  requires 
that  these  warnings  appear  somewhere 
in  the  labeling.  The  comment  stated  that 
there  is  no  basis  for  special  treatment  of 
these  warnings  for  OTC  vaginal 
contraceptive  drug  products. 

Existing  regulations  (21  CFR  201.15 
and  21  CFR  part  201,  subpart  C— 
Labeling  Requirements  for  Over-the- 
Counter  Drugs)  adequately  address  the 
placement  and  prominence  of  labeling 
statements.  While  there  may  be  certain 
selected  situations  where  it  is  necessary 
to  alter  these  general  requirements,  the 
agency  is  imaware  of  any  data 
demonstrating  that  it  is  necessary  in  the 
case  of  OTC  vaginal  contraceptive  drug 
products.  In  addition,  the  labeling 
statements  required  by  §  330.1(g)  are 
similar  to  those  recommended  by  the 
Panel  and  the  agency  considers  the 
labeling  requirements  in  §  330.1(g)  to  be 
appropriate  for  OTC  vaginal 
contraceptive  drug  products. 

14.  One  comment  suggested  that  the 
accidental  ingestion  warning 
recommended  by  the  Panel  be  changed 
from  "In  case  of  accidental  ingestion, 
call  a  Poison  Control  Center,  emergency 
medical  facility,  or  a  doctor 
immediately"  to  "In  case  of  accidental 
ingestion  of  large  amounts  by  children, 
call  a  Poison  Control  Center  or 
emergency  medical  facility,  or  call  a 
doctor."  The  comment  contended  that 
because  of  the  well-established  safety  of 
OTC  vaginal  contraceptive  drug 
products  the  Panel's  recommended 
warning  is  unnecessarily  alarming  to 
adult  users. 

The  agency  does  not  believe  that  the 
Panel  or  the  comment  have  presented 
sufficient  data  or  information  to  warrant 
a  change  from  the  accidental  ingestion 
warning  required  by  §  330.1(g)  or 
§  369.9  im  all  OTC  drug  products. 

15.  One  comment  agreed  with  the 
Panel  that  the  labeling  of  an  OTC 
contraceptive  drug  product  should 
contain  an  expiration  date  and 
information  on  the  products 
appropriate  storage  condition. 

To  assure  that  a  drug  product  meets 
appUcable  standards  of  identity, 
strength,  quality,  and  purity  at  the  time 
of  use,  existing  FDA  regulations  at  21 


CFR  211.137  require  an  expiration  date 
for  the  product,  except  for  OTC  drug 
products  for  human  use  whose  labeling 
does  not  bear  dosage  limitations  and 
which  are  stable  for  at  least  3  years  as 
supported  by  appropriate  stability  data. 
In  addition,  the  expiration  date  is  also 
required  to  relate  to  any  storage 
conditions  stated  on  the  labeling.  As 
discussed  in  section  I. A.,  comment  3  of 
this  dociunent,  the  agency  is  proposing 
that  each  OTC  vaginal  contraceptive 
drug  product  should  be  the  subject  of  an 
approved  application  prior  to 
marketing.  Information  relating  to 
dosage  limitations,  stabiUty  conditions, 
and  storage  conditions  should  be 
included  in  the  application. 

16.  Three  comments  agreed  with  the 
Panel  that  the  labeling  of  OTC  vaginal 
contraceptive  drug  products  should 
contain  precise  directions  that  can  be 
easily  understood  by  the  average 
consumer.  One  of  these  comments 
added  that  diagrams  on  proper  use  of 
the  contraceptive  might  also  be  useful. 

The  agency  agrees  that  vaginal 
contraceptives  should  contain  precise 
directions  that  are  understandable  to 
consumers,  including  diagrammed 
instructions,  as  appropriate,  to  show  the 
proper  method  of  application. 

17.  One  comment  suggested  that  the 
Panel's  recommended  directions 
statement  in  §  351.56(a)(3),  which  reads. 
"If  this  product  is  used  together  with 
another  contraceptive  method,  there 
will  probably  be  better  protection 
against  pregnancy,"  be  modified  to 
include  examples  of  various 
contraceptive  methods,  such  as  a 
diaphragm,  condom,  or  intrauterine 
device. 

As  discussed  in  section  I.  C, 
comment  12  of  this  document,  the 
agency  believes  that  the  labeling  of  OTC 
vaginal  contraceptive  drug  products 
should  contain  a  summary  of  the 
effectiveness  of  the  various  methods  of 
contraception.  In  light  of  this,  the 
agency  considers  the  modification 
recommended  by  the  comment  to  be 
unnecessary. 

18.  One  comment  stated  that  if  the 
indication  recommended  by  the  Panel 
in  §  351.56(b)(5),  which  reads,  "Extra 
protection  for  women  who  forget  to  take 
one  or  more  contraceptive  pills,"  is 
adopted,  the  labeling  of  the  product 
should  also  refer  the  user  to  the 
directions  for  use  of  the  oral 
contraceptive.  The  comment  reasoned 
that  a  woman  who  has  missed  more 
than  two  consecutive  pills  should 
discontinue  taking  them,  whereas  the 
use  of  the  word  "extra"  implies  that  the 
pills  should  be  continued.  As  an 
alternative  to  referring  the  user  to  the 
oral  contraceptive's  directions  for  use. 


the  comment  suggested  revising  the 
statement  to  read  "Extra  protection  for 
women  who  forget  to  take  one  or  two 
contraceptive  pills." 

The  comment  added  that  the 
indication  in  recommended 
§  351.56(b)(8).  which  reads,  "Effective 
contraceptive  alone  or  in  the  event  the 
contraceptive  pill  is  forgotten,"  is  more 
acceptable  than  the  one  in 
§  351.56(b)(5),  but  it  appears  to  imply 
that  vaginal  and  oral  contraceptives 
provide  equivalent  protection.  The 
comment  recommended  that  both 
statements  either  be  modified  or 
deleted. 

The  agency  believes  that  information 
regarding  what  to  do  when  a 
contraceptive  pill  is  forgotten  is  more 
appropriate  for  inclusion  in  the  labeling 
of  oral  contraceptives.  Such  information 
is  required  to  be  included  in  the  patient 
labeling  of  oral  contraceptives. 
Therefore,  the  agency  does  not  believe 
that  this  type  of  information  is 
necessary  for  inclusion  in  the  labeling 
for  OTC  vaginal  contraceptive  drug^ 
products. 

19.  Two  comments  urged  deletion  of 
the  statement  recommended  by  the 
Panel  in  §  351.56(a)(5),  which  reads,  "If 
douching  is  desired,  always  wait  at  least 
6  hours  after  intercourse  before 
douching."  The  comments  claimed  that 
there  are  no  data  or  information  in  llie 
scientific  literature  or  from  common 
usage  demonstrating  the  need  for  such 
labeling.  One  of  these  comments 
specifically  argued  that  the  only 
supporting  reference  cited  by  the  Panel 
(Ref.  1)  discusses  the  persistence  of 
sperm  in  the  cervix  and  vagina 
following  intercourse  but  does  not 
express  any  concern  about  douching 
following  the  use  of  a  vaginal 
spermicide.  The  comment  added  that 
this  reference  actually  indicates  that 
douching  was  "associated  with 
reductions  in  proportions  of  smears 
containing  spermatozoa."  Both 
comments  also  specifically  noted  that 
the  Panel  admitted  that  there  are  no  data 
establishing  the  optimimi  time  interval 
between  use  of  a  spermicide  and 
douching. 

Although  the  comments  are  correct 
that  no  data  are  available  concerning  the 
optimum  time  interval  between 
intercourse  and  douching  when  using  d 
vaginal  spermicide  product,  it  is 
generally  accepted  that  douching  too 
soon  after  intercourse  could  likely 
interfere  with  a  spermicide  by  diluting 
it  or  removing  it  from  the  vagina. 
Therefore,  the  agency  believes  that  a 
statement  regarding  the  time  interval 
between  intercourse  and  douching 
would  provide  useful  information  to  the 
consumer.  The  Panel  stated  that  it  is 
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generally  accepted  opinion  that  when 
vaginal  contraceptives  are  used  as  the 
primary  method  of  birth  control, 
douching  should  be  delayed  for  at  least 
6  hours  after  coitus  (45  FR  82014  at 
82030).  The  agency  concurs. 

Reference 

1.  Silverman,  E.  M.  and  A.  G.  Silverman, 
"Persistence  of  Spermatozoa  in  the  Lower 
Genital  Tracts  of  Women,"  Journal  of  the 
American  Medical  Association,  240:1875- 
1877.  1978. 

20.  One  comment  suggested  that  the 
labeling  of  OTC  vaginal  contraceptive 
drug  products  include  a  warning 
specifying  possible  adverse  allergic 
reactions  such  as  itching  and  burning  in 
the  vaginal  area  and  in  the  penile  area. 
The  comment  also  recommended  that 
the  warning  advise  consumers  to 
discontinue  use  if  these  symptoms 
occur. 

The  agency  agrees  with  the  comment 
that  consumers  should  be  warned  about 
possible  allergic  reactions  such  as 
burning  and  itching  that  may  occur 
when  using  vaginal  contraceptive  dnig 
products.  The  agency  also  agrees  that 
the  warning  should  advise  consumers  to 
discontinue  use  if  these  symptoms 
should  occur.  Furthermore,  if  the 
irritation  persists  after  use  has  been 
discontinued,  it  could  indicate  a 
problem  other  than  an  allergic  reaction 
to  the  product,  so  that  a  physician 
should  be  contacted.  The  agency 
believes  the  following  warning  is 
appropriate  for  inclusion  in  the  labeling 
of  OTC  vaginal  contraceptive  drug 
products:  "If  you  or  your  partner 
develops  irritation,  such  as  burning  or 
itching  in  the  genital  area,  stop  using 
this  product.  If  irritation  continues, 
contact  your  physician." 

21.  One  comment  stated  that  the 
Category  II  labeling  claims 
recommended  by  the  Panel  (45  FR 
82014  at  82040)  are  not  proper  subject 
matter  for  the  OTC  drug  review  and 
should  not  be  classified.  The  comment 
argued  that  these  claims  are  not 
indications  for  use,  but  rather  are 
statements  of  fact  which  are  unrelated  to 
the  safety  or  effectiveness  of  a  vaginal 
contraceptive  drug.  The  comment  added 
that  the  claims  cannot  legally  be 
prohibited  if  truthful  and  should  not  be 
placed  in  Category  II  without  a  finding 
that  they  are  inherently  false  or 
misleading. 

The  OTC  drug  review  program 
establishes  conditions  under  which 
OTC  drugs  are  generally  recognized  as 
safe  and  effective  and  not  misbranded. 
One  aspect  of  the  program  is  to  develop 
standards  for  certain  parts  of  the 
labeling  of  OTC  drug  products.  Because 
of  time,  resources,  and  other 


considerations,  FDA  has  not  set 
standards  for  all  labeHng  found  in  OTC 
drug  products.  Accordingly,  OTC  drug 
monographs  address  only  those  labeling 
items  that  are  related  in  a  significant 
way  to  the  safe  and  effective  use  of 
covered  products  by  lay  persons.  These 
labeling  items  are  the  product  statement 
of  identity;  names  of  active  ingredients; 
indications  for  use;  directions  for  use; 
warnings  against  unsafe  use,  side 
effects,  and  adverse  reactions;  and 
claims  concerning  mechanism  of  drug 
action. 

Based  on  the  discussion  above,  the 
agency  tentatively  concludes  that  the 
Panel's  entire  list  of  Category  II  labeling 
claims  as  well  as  certain  descriptive 
terms  included  in  the  Panel's 
recommended  list  of  other  allowable 
statements  (recommended  §  351.56(c)), 
i.e.,  safe,  effective,  powerful,  highly) 
would  be  outside  the  scope  of  a 
monograph,  if  one  were  being 
established.  Because  all  OTC  vaginal 
contraceptive  drug  products  will  require 
an  approved  application  for  marketing, 
such  claims  can  be  evaluated,  during 
the  approval  process,  on  a  product-by- 
product basis  for  compliance  with 
section  502  of  the  act  (21  U.S.C.  352) 
relating  to  labeling  that  is  false  or 
misleading. 

22.  After  reviewing  the  Panel's 
recommended  labeling,  the  agency  has 
tentatively  determined  that  the 
following  additional  changes  in  the 
Panel's  recommendations  are  warranted. 
Although  the  Panel  recommended 
"spermicide"  as  an  indication,  the 
agency  believes  that  it  would  be  more 
appropriate  as  an  optional  statement  of 
identity.  In  addition,  although  the  Panel 
recommended  a  number  of  indications 
statements,  the  agency  believes  that  the 
indication  "For  the  prevention  of 
pregnancy"  is  sufficient  to  convey  to 
consumers  the  intended  use  of  the 
product.  The  agency  has  also  tentatively 
determined  that  the  statement  "If  your 
physician  has  told  you  that  you  should 
not  become  pregnant,  ask  yoiu 
physician  if  you  can  use  this  product  for 
contraception,"  should  be  a  warning 
instead  of  a  direction  statement. 

D.  Comments  on  Combinations 

23.  One  comment  objected  to  the 
Panel's  statement  at  45  FR  82014  at 
82026  that  if  two  or  more  Category  I 
vaginal  contraceptive  active  ingredients 
are  combined,  the  specific  ingredients 
as  well  as  the  combination  product  must 
be  subjected  to  laboratory  and  clinical 
testing  according  to  the  recommended 
testing  guidelines.  The  comment  argued 
that  no  useful  purpose  is  served  or 
information  gained  by  clinical  testing  of 
single  Categorv'  I  ingredients  and  that 


such  testing  is  not  required  under  FDA's 
OTC  combination  policy. 

As  discussed  in  section  I.  D., 
comment  25  of  this  document,  testing 
guidelines  for  conditions  that  industry 
washes  to  upgrade  to  monograph  status 
will  not  be  included.  However,  criteria 
for  establishing  combinations  of  OTC 
drugs  as  generally  recognized  as  safe 
and  effective  are  provided  in  21  CFR 
330.10(a)(4)(iv).  Guidance  on  OTC 
combination  drug  products  has  also 
been  provided  in  the  agency's  General 
Guidelines  for  OTC  Drug  Combination 
Products  (Ref.  1).  Thus,  two  or  more  safe 
and  effective  OTC  vaginal  contraceptive 
active  ingredients  may  be  combined 
provided  the  final  formulation  of  the 
product  meets  the  combination  policy 
in  all  respects.  The  Panel  did  not 
include  any  contraceptive  combinations 
in  its  monograph  because  the  data  were 
insufficient  for  any  of  the  combinations 
that  were  reviewed  to  be  generally 
recognized  as  safe  and  effective.  The 
agency  concurs  with  the  Panel's 
decision.  Furthermore,  as  noted  in 
section  I.  A.,  comment  3  of  this 
document,  the  agency  is  proposing  to 
require  that  all  combination  or  single- 
ingredient  OTC  vaginal  contraceptive 
drug  products  be  subject  to  approved 
applications  prior  to  marketing. 

Reference 

1.  Food  and  Drug  Administration,  "General 
Guidelines  for  OTC  Drug  Combination 
Products.  September  1978,"  Docket  No.  78D- 
0322,  Dockets  Management  Branch. 

24.  One  comment  stated  that  the  data 
on  which  the  Panel  based  its  Category 
II  classification  of  the  combinations:  (1) 
Phenylmerciuic  acetate  and  boric  acid; 
(2)  phenylmercuric  acetate,  boric  acid, 
and  nonoxynol  9;  and  (3) 
phenylmercuric  acetate,  octoxynol  9, 
and  sodium  borate  show  that  these 
combinations  were  so  classified  because 
of  "hazards"  associated  with  the  use  of 
phenylmercuric  acetate  rather  than  with 
the  use  of  boric  acid  or  sodium  borate 
(Refs.  1  through  6).  The  comment  added 
that  it  appears  that  the  use  of  borates  in 
vaginal  contraceptives  is  for  "pH 
control."  The  comment  also  noted  that 
boron  compounds  were  listed  as 
inactive  ingredients  in  the  Panel's  report 
(45  FR  82014  at  82042)  and  were  not 
placed  in  Category  II,  as  were  mercury- 
containing  compounds. 

The  agency  agrees  that  boron 
compounds  should  not  have  been 
included  as  active  ingredients  in  the 
listing  of  Category  II  combinations.  The 
submissions  of  data  on  OTC  vaginal 
contraceptive  drug  products  containing 
boron  compounds  (Refs.  1  through  6) 
indicate  that  the  boron  compounds  are 
included  in  these  products  as 
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phannaceutical  necessities  or 
preservatives  and  not  as  active 

ingredients. 

References 

1.  ore  Vol.  110004 

2.  arc  Vol.  110005 
,i  arc  Vol.  110006. 

4.  arc  Vol.  110017 

5.  arcvoL  110018. 
f..  arc  Vol.  110021 

E.  Comments  on  Testing  Guidelines 

25.  Numerous  comments  criticized 
the  safety  and  effectiveness  testing 
guidelines  recommended  by  the  Panel 
to  upgrade  a  vaginal  contraceptive 
ingredient  from  Category  III  to  Category 
I  (45  FR  82014  at  82020  and  82043). 
Generally,  the  comments  stated  that  the 
guidelines  are  unclear,  needlessly 
speciBc,  urmecessary.  or  based  on 
unsound  logic.  Some  of  the  comments 
subsequently  proposed  using  alternative 
testing  methods,  while  others  urged 
elimination  of  certain  methods. 

The  agency  has  not  addressed  specific 
testing  guidelines  in  this  document.  In 
revising  the  OTC  drug  review 
procedures  relating  to  Category  III, 
published  in  the  Federal  Register  of 
September  29, 1981  (46  FR  47730),  the 
agency  advised  that  tentative  final  and 
final  monographs  will  not  include 
recommended  testing  guidelines  for 
conditions  that  industry  wishes  to 
upgrade  to  monograph  status.  Instead, 
the  agency  will  meet  with  industry 
representatives  at  their  request  to 
discuss  testing  protocols.  However,  in 
view  of  the  agency's  determination  that 
all  OTC  vaginal  contraceptive  drug 
products  should  be  the  subject  of 
approved  appUcations  prior  to 
marketing,  interested  parties  can  use 
that  forum  to  meet  with  the  agency  to 
discuss  appropriate  testing  procedures, 
and  the  comments  do  not  need  to  be 
addressed  in  this  document.  Also, 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  agency  is  announcing  the 
availability  of  a  guidance  document  that 
is  intended  to  help  manufacturers  of 
vaginal  contraceptive  drug  products 
develop  data  in  support  of  new  drug 
applications. 

II.  The  Agency's  Tentative  Conclusions 
on  OTC  Vaginal  Contraceptive  Drug 
Products 

Dodecaethyleneglycol  monolaurate, 
laureth  lOS, 

methoxypolyoxyethyleneglycol  550 
laurate,  nonoxynol  9,  octoxynol  9. 
phenylmercuuric  acetate,  and 
phenylmercuric  nitrate  have  been 
present  as  ingredients  in  OTC  vaginal 
contraceptive  drug  products.  Based  on 
the  available  evidence,  the  agency  has 


determined  that  clinical  studies  in 
humans  are  necessary  to  establish  the 
effectiveness  of  final  formulations  of 
vaginal  contraceptive  drug  products 
and,  therefore,  any  drug  product  that  is 
labeled,  represented,  or  promoted  for 
u.se  as  a  vaginal  contraceptive  is 
regarded  as  a  new  drug  within  the 
meaning  of  section  201  (p)  of  the  act  (21 
U.S.C.  321(p)),  for  which  an  approved 
application  under  section  505  of  the  act 
(21  U.S.C.  355)  and  21  CFR  part  314  of 
the  regulations  is  required  for 
marketing.  In  the  absence  of  an 
approved  application,  such  a  product 
also  would  be  misbranded  under  section 
502  of  the  act  (21  U.S.C.  352). 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order,  and  thus,  is  not  subject 
to  review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  There  are  a  limited  number  of 
OTC  vaginal  contraceptive  products  that 
are  not  marketed  for  use  with  a  condom, 
diaphragm,  or  contraceptive  cervical 
cap.  Accordingly,  the  agency  certifies 
that  the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  vaginal 
contraceptive  drug  products.  Types  of 
impact  may  include,  but  are  not  limited 
to.  costs  associated  with  product  testing, 
relabeling,  repackaging,  or 
reformulating.  Comments  regarding  the 
impact  of  this  rulemaking  on  OTC 
vaginal  contraceptive  drug  products 
should  be  accompanied  by  appropriate 
documentation.  Because  the  agency  has 
not  previously  invited  specific  comment 
on  the  economic  impact  of  the  OTC 
drug  review  on  vaginal  contraceptive 


drug  products,  a  period  of  120  days 
from  the  date  of  publication  of  this 
proposed  rulemaking  in  the  Federal 
Register  will  be  provided  for  comments 
on  this  subject  to  be  developed  and 
submitted.  The  agency  will  evaluate  any 
comments  and  supporting  data  that  arp 
received  and  will  reassess  the  economic 
impact  of  this  rulemaking  in  the 
preamble  to  the  final  rule. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  ;i 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

In  the  Federal  Register  of  December 
12.  1980  (45  FR  82014  at  82047),  the 
agency  proposed  that  the  monograph  for 
OTC  vaginal  contraceptive  drug 
products  be  included  in  subpart  .\  of 
new  part  351  of  Title  21  of  the  Code  of 
Federal  Regulations.  In  the  Federal 
Register  of  October  13,  1983  (48  FR 
46694  at  46727),  the  agency  proposed 
that  a  monograph  for  OTC  vaginal  drug 
products  be  included  in  subpart  B  of 
part  351.  The  current  proposal 
supersedes  subpart  A  of  part  351  and,  if 
finalized  as  proposed,  Part  310 — New 
Drugs  would  be  amended  to  include 
OTC  vaginal  contraceptive  drug 
products. 

Interested  persons  may,  on  or  before 
June  5, 1995  submit  to  the  Dockets 
Management  Branch  written  comments, 
objections,  or  requests  for  oral  hearing 
before  the  Commissioner  on  the 
proposed  regulation.  A  request  for  an 
oral  hearing  must  specify  points  to  be 
covered  and  time  requested.  Written 
comments  on  the  agency's  economic 
impact  determination  may  be  submitted 
on  or  before  June  5,  1995.  Three  copies 
of  all  comments,  objections,  and 
requests  are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments,  objections,  and  requests  are 
to  be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
a  supporting  memorandum  or  brief. 
Comments,  objections,  and  requests  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  Any  scheduled  oral  hearing  will 
be  announced  in  the  Federal  Register. 

Interested  persons,  on  or  before 
February  5, 1996,  may  also  submit  in 
wTiting  new  data  demonstrating  the 
safety  and  effectiveness  of  those 
conditions  not  classified  in  Category  I. 
Written  comments  on  the  new  data  may 
be  submitted  on  or  before  April  3. 1996. 
These  dates  are  consistent  with  the  time 
periods  specified  in  the  agency's  final 
rule  revising  the  procedural  regulations 
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for  reviewing  and  classifying  OTC 
drugs,  published  in  the  Federal  Register 
of  September  29, 1981  (46  FR  47730). 
Three  copies  of  all  data  and  comments 
on  the  data  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy, 
and  all  data  and  comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Data  and  comments  should 
be  addressed  to  the  Dockets 
Management  Branch  (address  above). 
Received  data  and  comments  may  also 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

In  establishing  a  final  rule  for  OTC 
vaginal  contraceptive  drug  products,  the 
agency  will  ordinarily  consider  only 
data  submitted  prior  to  the  closing  of 
the  administrative  record  on  April  3. 
1996.  Data  submitted  after  the  closing  of 
the  administrative  record  will  be 
roviovved  by  the  agency  only  after  a  final 
rule  for  OTC  vaginal  contraceptive  drug 
products  is  published  in  the  Federal 
Register,  unless  the  Commissioner  finds 
that  good  cause  has  been  shown  that 
warrants  earlier  consideration. 

List  of  Subjects  in  21  CFR  Pari  310 

Administrative  practice  and 
procedure.  Drugs.  Labeling,  Medical 
devices.  Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  310  be  amended  as  follows; 

PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  Sees.  201.  301,  501.  502.  503 
505.  506,  507.  512-516,  520.  601(a},  701.  704 
705.  721  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321.  331,  351.  3S2 
J53,  355,  356.  357,  360b-360f.  360j,  361(a). 
371.  374.  375.  379e):  sees.  215,  301.  302(a) 
351,  354-360F  of  the  Public  Health  Ser\  ice 
Act  (42  U.SC.  216.  241.  242(a).  202.  2f.,lV.- 
263n). 

2.  Section  310.535  is  added  to  subpart 
E  to  read  as  follows: 

§310.535    Drug  products  containing  active 
ingredients  offered  over-the-counter  (OTC) 
for  human  use  as  a  vaginal  contraceptive. 

(a)  Dodecaethyleneglycol 
monolaurate,  laureth  lOS. 
methoxypolyoxyethyleneglycol  550 
laurate,  nonoxynol  9,  octoxynol  9. 
phenylmercuric  acetate,  and 
phenylmercuric  nitrate  have  been 
present  as  ingredients  in  OTC  vaginal 
contraceptive  drug  products.  The 
evidence  currently  available  shows  that 
clinical  studies  in  humans  are  necessary 
to  establish  the  effectiveness  of 
nonoxj-nol  9  and  octoxynol  9  in  final 
formulation  for  use  in  OTC  vaginal 
contraceptive  drug  products.  There  art- 
inadequate  data  to  establish  the  safety 
and  effectiveness  of  any  other 
ingredients  offered  for  use  as  OTC 
vaginal  contraceptive  drug  prnfiu(  ts 


(h)  Any  drug  product  that  is  labeled, 
represented,  or  promoted  for  OTC  use  as 
a  vaginal  contraceptive  is  regarded  as  a 
new  drug  within  the  meaning  of  section 
201  (p)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act),  for  which  an 
approved  application  or  abbreviated 
application  under  section  505  of  the  act 
and  part  314  of  this  chapter  is  required 
for  marketing.  In  the  absence  of  an 
approved  new  dnig  application  or 
abbreviated  new  drug  application,  sur  h 
product  is  also  misbranded  under 
section  502  of  the  act. 

(c)  Clinical  investigations  di^signed  to 
obtain  evidence  that  any  drug  product 
labeled,  represented,  or  promoted  for 
OTC  use  as  a  vaginal  contraceptive  is 
safe  and  effective  for  the  purpose 
intended  must  comply  with  the 
requirements  and  procedures  governing 
the  use  of  investigational  new  drugs  set 
forth  in  part  312  of  this  chapter 

(d)  After  (date  12  months  after  date  of 
publication  in  the  Federal  Register  of 
the  final  rule),  any  such  OTC  drug 
product  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  that  is  not  in  compliance 
with  this  section  is  subject  to  rogulafory 
action. 

[latfrd:  January  lo.  I'I05 
William  K.  Hubbard. 
Interim  Deputy  Commissioner  fur  Pal  icy. 
iFR  nni    9.S-26:u  Ultd  2-2-q5:  8:45  am] 
BILUNG  CODE  4t6<M)1-F 


Friday 
February  3,  1995 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
Federal  Aviation  Administration 
[Docl(«t  No.  27782] 

Policy  Regarding  Airport  Rates  and 
Charges 

AGENCY:  Office  of  the  Secretary  and 
Federal  Aviation  Administration  (FAA). 
Department  of  Transportation  (DOT). 
ACTION:  Policy  statement;  request  for 
comments. 

SUMMARY:  This  document  announces 
DOT  and  FAA  policy  on  the  fees 
charged  by  Federally-assisted  airports  to 
air  carriers  and  other  aeronautical  users. 
The  statement  of  policy  was  required  by 
the  Federal  Aviation  Administration 
Authorization  Act  of  1994,  Public  Law 
103-305  (August  23.  1994).  While  the 
policy  stated  in  this  document  is 
effective  immediately,  the  Department  is 
requesting  further  comment  on  the 
policy  adopted  because  of  substantial 
industry  interest  in  the  proposed  policy 
and  because  the  final  policy  adopted 
differs  in  several  respects  from  the 
proposal,  in  response  to  comments 
received  on  the  proposal. 
DATES:  Comments  must  be  received  bv 
May  4,  1995. 

ADDRESSES:  Comments  should  be 
mailed,  in  quadruplicate,  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
10).  Docket  No.  27782,  800 
hidependence  Avenue,  SW.. 
Washington,  DC  20591.  All  comments 
must  be  marked:  "Docket  No.  27782." 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  27782."  The  postcard  will  be 
date  stamped  and  mailed  to  the 
commenter. 

Comments  on  this  Notice  may  be 
examined  in  room  91 50  on  weekdays, 
except  on  Federal  holidays,  between 
8:30  a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  lohn 
Rodgers.  Director,  Office  of  Aviation 
Policy,  Plans  and  Management  Analysis, 
Federal  Aviation  Administration,  800 
Independence  Ave.  SW.,  Washington, 
DC  20591.  telephone  (202)  267-3274; 
Barry  Molar,  Manager,  Airports  Law 
Branch.  Office  of  the  Chief  Counsel, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  telephone  (202) 
267-3473. 

SUPPLEMENTARY  INFORMATION:  On  June  9, 
1994,  the  Office  of  the  Secretary  of 


Transportation  (OST)  and  the  FAA 
issued  two  related  notices  on  the  subject 
of  Federal  policy  on  airport  rates  and 
charges.  A  notice  of  proposed  policy 
entitled  "Proposed  Policy  Regarding 
Airport  Rates  and  Charges"  listed  and 
explained  the  principles  that  the 
Department  believes  define  Federal 
policy  on  the  rates  and  fees  that  an 
airport  proprietor  can  charge  to 
aeronautical  users  of  the  airport.  Docket 
No.  27782  (59  FR  29874,  June  9,  1994). 
Notice  94-18,  a  notice  of  proposed 
rulemaking  entitled  "Rules  of  Practice 
for  Federally  Assisted  Airports," 
proposed  detailed  procedures  for  the 
filing,  investigation,  and  adjudication  of 
complaints  against  airports  for  alleged 
violation  of  Federal  requirements 
involving  rates  and  charges  and  other 
airport-related  requirements  (59  FR 
29880,  June  9.  1994). 

The  FAA  Authorization  Act  of  1994. 
Public  Law  103-305  (1994 
Authorization  Act)  was  signed  into  law 
on  August  23. 1994.  In  response  to 
provisions  in  the  1994  Authorization 
Act  that  specifically  address  airport 
rates  and  charges,  the  Department 
issued  a  supplemental  notice  of 
proposed  policy  with  revisions  to  reflect 
relevant  provisions  of  the  Act.  (59  FR 
51835.  October  12. 1994).  The  relevant 
provisions  of  the  1994  Authorization 
Act  were  summarized  in  the  October  12 
notice. 

The  1994  Authorization  Act  also 
required  that  the  Secretary  issue  two 
other  documents  relating  to  airport  fees 
and  finances:  first,  procedural  rules  for 
the  resolution  of  disputes  between  air 
carriers  and  airport  owners  and 
operators  regarding  airport  fees;  and 
second,  policies  and  procedures  for  the 
enforcement  of  Federal  restrictions  on 
the  use  of  airport  revenue.  The 
procedural  rules  are  being  published  in 
the  Federal  Register  on  the  same  date  as 
this  Policy  Regarding  Airport  Rates  and 
Charges;  the  policies  and  procedures  on 
revenue  use  and  revenue  diversion  will 
be  published  within  the  next  several 
weeks. 

Summary  of  Policy  Statement 

The  policy  statement  being  adopted 
retains  the  structure  of  the  proposed 
policy,  and  is  organized  into  five 
general  principles  with  supporting 
guidance  for  each.  In  brief,  the  first 
principle  establishes  the  continued 
reliance  on  direct  local  negotiation 
between  airports  and  aeronautical  users. 
The  Department  is  available  to  resolve 
the  issues  raised  in  a  dispute  when  the 
airport  and  aeronautical  users  are 
unable  to  resolve  disputes  directly. 

The  second  principle  restates  the  legal 
requirement  that  rates,  fees  and  charges 


to  aeronautical  users  must  be  fair  and 
reasonable,  with  more  detailed  guidance 
on  the  practices  and  restrictions  that 
define  "fair  and  reasonable."  The 
guidance  for  this  principle  incorporates 
Hexibility  to  deviate  from  the  proposed 
policy  guidance  based  on  agreement 
with  aeronautical  users;  recognition  that 
both  compensatory  and  residual  pricing 
approaches  are  legitimate;  standards  for 
the  valuation  of  airport  property  in 
establishing  rates;  prescription  of  the 
kinds  of  costs  that  can  be  reflected  in 
the  rate  base  for  aeronautical  users;  and 
guidance  on  subsidization  of  other 
airports.  The  policy  makes  certain 
distinctions  in  the  reasonable 
accommodation  of  air  carriers  versus 
other  aeronautical  users,  and  does  not 
establish  fee  standards  for  rates  and 
charges  for  nonaeronautical  users  or 
limit  the  amount  of  revenues  generated 
by  nonaeronautical  rates  and  charges. 

The  third  principle  restates  the  legal 
prohibition  on  unjustly  discriminatory 
rates  and  charges. 

The  fourth  principle  restates  the  legal 
obligation  of  the  airport  sponsor  to 
maintain  a  fee  and  rental  structure  that 
makes  the  airport  as  self-sustaining  as 
possible.  Supplemental  guidance 
encourages  the  sponsor  of  an  airport 
that  is  not  currently  self-sustaining  to 
establish  long-term  goals  and  targets  to 
make  the  airport  financially  self- 
sustaining.  While  the  requirement  that 
an  airport  be  as  self-sustaining  as 
possible  under  the  circumstances 
existing  at  the  airport  is  required  by 
statute  to  be  included  in  each  sponsor's 
grant  assurances,  and  is  subject  to 
enforcement  by  the  FAA  in  accordance 
with  its  grant  compliance  procedures,  it 
is  not  the  intent  of  the  Department  that 
this  requirement  alone  be  the  grounds 
for  a  complaint  as  to  the  reasonableness 
of  an  airport  fee. 

The  firth  principle  restates  the  basic 
legal  requirements  for  the  application 
and  use  of  airport  revenues. 
Supplemental  guidance  on  the  use  of 
airport  revenue  has  been  deleted  from 
the  statement  of  poficy  on  airport  fees, 
and  instead  will  be  incorporated  in  a 
separate  statement  of  policy  on  the 
enforcement  of  the  revenue  use 
provisions  of  the  Airport  and  Airway 
Improvement  Act  of  1982  and  the  1994 
FAA  Authorization  Act. 

Comments  on  the  Notices  of  Proposed 
Policy 

The  Department  received  more  than 
150  comments  on  the  Notice  and 
Supplemental  Notice  of  Proposed 
Policy.  Comments  were  received  fit)m 
all  segments  of  the  airport  community, 
including  airport  operators  and 
representative  organizations: 


associations  representing  air  carriers 
and  commuter  airlines;  representatives 
of  other  aeronautical  businesses  at 
airports;  general  aviation 
representatives;  representatives  of 
airport  concessionaires;  aviation 
consultants  and  law  firms;  and  the  staff 
of  the  Bureau  of  Economics  of  the 
Federal  Trade  Commission.  Many  of  the 
comments  from  airport  operators  and 
representatives  were  similar,  and  all  of 
the  comments  tended  to  focus  on  certain 
issues.  Accordingly,  the  following 
discussion  of  comments  is  organized  by 
issue  rather  than  by  commenter.  Issues 
are  grouped  by  their  applicability 
generally  or  to  one  of  the  five  principles 
stated  in  the  policy.  Airport  proprietors 
and  representatives  who  took  the  same 
position  on  an  issue  are  collectively 
referred  to  as  "airports;"  the  Air 
Transport  Association  (ATA)  and  other 
air  carrier  commenters  are  referred  to  as 
"air  carriers."  The  summary  of 
comments  is  intended  to  represent  the 
general  divergence  Or  correspondence  in 
industry  views  on  various  issues,  and  is 
not  intended  to  be  an  exhaustive 
restatement  of  the  comments  received. 
All  comments  received  were  considered 
by  The  Department  even  if  not 
specifically  identified  in  this  summary. 

Discussion  of  Comments  Received 

The  final  policy  statement  includes  an 
expanded  introduction  that  reflects  the 
discussion  below. 

1.  General:  Scope  of  Policy  and 
Procedures 

A.  Should  the  policy  apply  to  all 
aeronautical  users  or  just  air  carriers? 
Airports  commented  that  policy  and 
related  procedures  should  apply  only  to 
rates  and  charges  imposed  on  air 
carriers.  The  policy  is  mandated  by 
§  113  of  the  1994  FAA  Authorization 
Act;  based  on  the  terms  of  §  113.  the 
policy  should  be  limited  to  air  carriers. 
If  new  policy  guidance  is  needed  for 
fees  assessed  on  other  aeronautical 
users,  the  issue  should  be  addressed 
separately.  The  American  Association  of 
Airport  Executives  (AAAE)  and  some 
individual  airports  specifically  objected 
to  the  inclusion  of  foreign  air  carriers. 
Commenters  suggested  that  automatic 
inclusion  of  foreign  air  carriers  would 
provide  them  with  valuable  rights 
ordinarily  secured  through  negotiation 
of  intergovernmental  agreements. 

General  aviation  commenters  stated 
that  the  Department  should  provide  the 
same  rights  and  protections  for  all 
aeronautical  tenants,  not  just  air        * 
carriers.  However,  the  policy  should 
reflect  differences  in  the  relationships 
between  air  carriers  and  airports  and 
those  between  other  aeronautical 
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businesses  and  airports.  In  particular, 
more  access  to  evidentiary  hearing 
procedures  should  be  available  to  non- 
carrier  complainants  than  proposed  by 
the  Department. 

In  the  policy  adopted,  the  Department 
has  continued  to  apply  the  policy  to 
rates  and  charges  assessed  against  all 
aeronautical  users.  Existing  grant 
assurances  obligate  airport  proprietors 
to  give  access  on  fair  and  reasonable 
terms  to  all  types,  kinds,  and  classes  of 
aeronautical  uses.  However,  where 
differences  exist  as  a  practical  matter 
between  air  carriers  and  other  kinds  of 
aeronautical  users,  those  differences 
have  either  been  reflected  in  the 
guidance  stated  in  the  pohcy.  or  the 
policy  will  be  applied  with  sufficient 
flexibility  to  reflect  diose  differences. 
Some  commenters  noted  that  §  113  of 
the  1994  Authorization  Act  applies  only 
to  air  carriers  and  argued  that  Uie  policy 
statement  should  be  similarly  limited. 
However.  §  113  relates  only  to  the 
procedures  for  special  handfing  of 
airport-airline  fee  disputes;  it  does  not 
define  limits  on  the  appUcability  of 
policy. 

The  policy  adopted  applies  to  foreign 
air  carrier  rates  as  well  as  those  imposed 
on  domestic  air  carriers.  The  principles 
and  guidance  contained  in  the  policy 
statement  are  consistent  with  the 
provisions  of  bilateral  air  service 
agreements,  and  the  application  of  the 
same  policy  on  fair  and  reasonable 
airport  fees  to  both  foreign  and  U.S.  air 
carriers  is  appropriate. 

B.  Should  the  policy  and  procedures 
apply  to  rates  excluded  by  section  113? 

Airports  commented  that  the  policy 
and  implementing  regulations  should 
clearly  exclude  rates  and  charges 
specifically  excluded  by  the  statute,  e.g.. 
rates  established  by  agreement;  Congress 
directed  that  the  policies  and 
procedures  not  apply  to  such  excluded 
rates;  in  addition,  the  policy  should 
reflect  §  47129(f).  which  states  that  that 
section  shall  not  adversely  affect  die 
rights  of  any  party  under  any  existing 
written  agreement  between  an  airport 
and  air  carrier  or  the  ability  of  an  airport 
operator  to  meet  its  debt  obligations. 

Air  carriers  commented  that  the 
policy  should  recognize  that  it  is 
common  for  airports  to  increase  fees  by 
asserting  that  the  increase  is  a  routine 
adjustment  to  a  preexisting  agreement, 
even  if  the  agreement  does  not  allow  for 
such  an  increase;  therefore;  the  policy 
should  make  clear  that  a  dispute  as  to 
whether  a  fee  increase  is  within  the 
terms  of  a  contract  or  not  should  be 
covered  by  the  policy  to  the  same  extent 
as  a  fee  increase  imposed  in  the  absence 
of  any  agreement. 


The  policy  statement  adopted  applies 
to  all  fees  charged  to  air  carriers  for 
aeronautical  uses,  although  the  policy 
itself  makes  clear  that  carriers  and 
airport  operators  have  wide  latitude  to 
agree  on  alternate  arrangements.  The 
rules  for  implementation  of  the  dispute 
resolution  procedure  provided  in  §  113 
of  die  1994  Audiorization  Act  clarify 
that  expedited  ALJ  procedures  will  be 
not  be  appUcable  to  rates  and  charges 
excluded  by  §  113.  However,  The 
Department  will  consider  claims  that  a 
fee  is  not  covered  by  the  exclusion 
because  it  was  not  in  fact  "imposed 
pursuant  to  a  written  agreement."  even 
if  a  written  agreement  is  in  effect.  Also, 
claims  that  are  not  subject  to  the  §  1 1 3 
dispute  resolution  procedure 
technically  may  still  be  brought  under 
14  CFR  Part  13.  which  applies  to 
complaints  that  an  airport  proprietor 
has  violated  the  grant  assurance  that 
rates  and  charges  for  aeronautical  users 
will  be  fair  and  reasonable. 

C.  Should  the  policy  and  procedures 
apply  differently  to  different  uses  of  the 
airport  facilities  by  air  carriers? 

Several  airports  commented  that 
elements  of  the  pohcy  may  be 
appropriate  when  applied  to  the  airfield 
and  terminal,  but  would  not  be 
appropriate  if  applied  to  other  facilities 
leased  or  used  by  carriers  on  the  airport. 
The  Department  agrees,  and  the  policy 
adopted  makes  distinctions,  where 
applicable,  between  various  kinds  of 
facilities  on  the  airport. 

D.  What  aiqjort  users/tenants  are 
included  within  the  term  "aeronautical 
users'"? 

Airport  commenters  in  particular 
stated  that  the  term  aeronautical  user 
was  not  clearly  defined,  and  that  it  was 
not  clear  whedier  the  policy  applied  to 
certain  businesses  commonly  found  on 
an  airport  but  which  arguably  are  not 
"aeronautical"  in  nature.  Also, 
representatives  of  concessionaires  who 
commented  on  the  proposal  conceded 
that  concessions  such  as  car  rentals 
were  not  aeronautical  activity,  but 
argued  that  the  rates  and  charges  policy 
and  dispute  resolution  procedures 
should  apply  to  concessions. 

The  final  policy  statement  does  not 
substantially  differ  from  the  proposal. 
The  Department  believes  that  in  most 
cases  it  is  immediately  clear  whether  a 
particular  airport  business  is  an 
aeronautical  activity  or  not  within  the 
definition  given  in  the  policy.  Where  an 
ambiguous  situation  exists,  an  airport 
operator  or  airport  user  may  contact  the 
FAA  Office  of  Airport  Safety  and 
Standards.  AAS-300,  for  a 
determination. 
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2.  General:  Proprietary  Powers  of 
Airport  Operators 

Airports  conunented  that  the  policy 
adopted  must  preserve  the  airport's 
right,  as  landlord,  to  set  fees  and  charges 
when  consensus  is  not  possible.  If  the 
policy  establishes  narrow  federal 
standards,  it  would  eliminate  incentives 
to  set  fees  and  resolve  disputes  at  the 
local  level.  Policies  should  not  be  so 
rigid  as  to  stifle  innovation  that  may 
lead  to  more  efficient  financing  and 
management  of  airport  facilities. 

Airports  argued  that  the  Department 
especially  should  not  allow  carriers  to 
invoke  the  policy  to  challenge  the 
wisdom  of  particular  infrastructure 
enhancement  or  airport  expenditures. 
Such  an  outcome  would  be  perceived  in 
the  capital  market  as  shifting 
management  prerogatives  away  from  the 
airport  and  would  result  in  higher 
financing  costs.  The  policy,  airports 
argued,  should  make  clear  that  a  fee  to 
cover  debt  service  for  a  completed 
project  cannot  be  challenged  as 
unreasonable  after  the  project  comes  on 
line  and  the  debt  service  costs  are  added 
to  the  rate  base. 

Airports  are  operated  by  state  or  local 
governmental  entities  to  meet 
community  and  national  needs.  Prior 
Department  statements,  including  the 
Government's  amicus  curiae  brief  to  the 
Supreme  Gourt  in  Northwest  Airlines  v. 
County  of  Kent,  Michigan  (510  U.S. 

:  114  S.Ct.  855;  127  L.  Ed.  2d  183 

(1994)  "Kent  County")  and  Secretary 
Pena's  December  1993  letter,  recognize 
that  airport  proprietors  have  latitude  to 
set  fees  to  meet  immediate  and  longer- 
term  needs  of  airports.  Actions  of  state 
and  local  government  are  presumed  at 
law  to  be  reasonable  and  lawful.  This 
same  presumption,  the  airport 
commenters  argued,  should  apply  to  the 
establishment  of  rates  and  charges,  even 
when  imposed  unilaterally  by  a 
proprietor  through  ordinance  or 
regulation.  The  Supreme  Gourt,  in  the 
Kent  County  litigation,  recently 
reaffLined  the  standard  of 
reasonableness  first  enunciated  in  the 
Evansviile  decision:  this  standard 
afforded  substantial  deference  to  the 
airport  proprietor.  Airport  commenters 
further  argued  that  in  keeping  with  the 
presumption  of  validity,  air  carriers 
filing  complaints  under  §  113  of  the 
FAA  Authorization  Act  should  bear  the 
burden  of  proving  imreasonableness. 

ATA  stated  that  airports  possess 
monopoly  power,  which  in  recent  years 
has  not  been  kept  in  check.  Section  113 
of  the  1994  FAA  Authorization  Act  was 
enacted  to  respond  to  this  potential 
monopoly  power  by  providing  for  active 
DOT  involvement  in  airport-carrier 


disputes,  ATA  argued,  and  airports 
should  not  be  permitted  to  adopt  new 
fees  unilaterally  after  failing  to  reach  a 
consensus;  such  a  policy  would  give 
airports  carte  blanche  to  impose  an 
unreasonable  fee. 

General  aviation  representatives 
conunented  that  at  himdreds  of  general 
aviation  airports  operated  by  local 
governments,  unreasonable  economic 
requirements  can  be  imposed  without 
effective  challenge. 

In  light  of  the  enactment  of  §  113,  the 
Department  believes  that  it  is  not  at  all 
clear  that  the  presumption  of  validity 
normally  associated  with  governmental 
actions  applies  to  the  imposition  of 
airport  fees  on  air  carriers.  Even  before 
enactment  of  §  113,  some  judicial 
decisions  recognized  that  the  traditional 
presumption  may  not  apply  in  cases  of 
airport  rate-setting.  See,  for  example, 
Raleigh-Durham  Airport  Authority  v. 
Delta  AirUnes.  429  F.  Supp.  1069,  1083 
(D.N.G.,  1976);  New  England  Legal 
Foundation  v.  Massachusetts  Port 
Authority,  883  F.2d  157, 169  (1st  Cir. 
1989)  [Massport  II).  hi  Kent  County,  the 
Supreme  Gourt  applied  the  relatively 
deferential  standard  of  the  Evansville 
decision  in  part  because  the  parties 
invited  its  use,  and  the  Gourt  noted  that 
the  Secretary  had  discretion  to  "apply 
some  other  formula  (including  one  that 
entails  more  rigorous  scrutiny)."  Kent 

County,  at ,  n.  14.  The  policy 

adopted  does  not  expressly  affirm  or 
displace  the  presumption  of  validity 
that  may  apply  to  local  government 
actions.  In  response  to  comments 
relating  to  challenge  of  project 
decisions,  the  Department  considers  the 
dispute  resolution  process  to  apply  to 
significant  disputes  actually  related  to 
fees,  and  do  not  intend  to  make  the 
process  available  to  challenge  particular 
capital  construction  projects  after  the 
fact  under  the  guise  of  challenging  the 
reasonableness  of  associated  rates  and 
charges. 

3.  Local  Negotiation  and  Gonsultation 

Air  carriers  requested  that  the  final 
policy  include  a  more  spet;itic 
description  of  the  information  that 
airports  are  expected  to  provide  to 
carriers  in  connection  with  a  fee 
increase,  and  one  carrier  suggested  that 
consultations  and  information  exchange 
be  required  rather  than  just  encouraged. 

Airports  commented  that  the 
statement  that  consultations  should  be 
conducted  well  in  advance  of  changes  to 
fees  did  not  acknowledge  that  local 
governments  must  sometimes  act 
quickly,  to  avoid  revenue  shortfalls  or 
for  other  reasons. 

The  Department  has  included,  in  an 
appendix  to  the  final  policy  statement. 


a  brief  list  of  the  information  that  the 
Department  believes  would  provide 
carriers  the  justification  for  a  particular 
fee  and  sufficient  information  to  assess 
the  reasonableness  of  the  fee.  The 
information,  in  summary,  is  historic 
financial  information  for  the  two  years 
prior  to  the  change  in  the  fee  at  issue; 
economic,  financial  and/or  legal 
justification  for  the  change;  aeronautical 
cost  information;  numbers  of  passengers 
and  aircraft  operations  for  the  two 
preceding  years;  and  certain  planning 
and  forecasting  information.  The  list  is 
general,  for  adaptabihty  to  different 
airport  and  local  government  accounting 
and  recordkeeping,  and  is  not  intended 
to  include  every  category  of  information 
that  may  be  relevant  to  each  fee  dispute. 

The  procedural  rules  adopted  for  the 
resolution  of  airport-air  carrier  fee 
disputes  address  the  exchange  of 
information.  Following  a  complaint 
under  49  U.S.G.  §47129.  if  the  airport 
proprietor  has  not  previously  made  that 
information  available  to  carriers,  the 
rules  provide  for  discovery.  The 
Department  has  not  acted  to  require 
disclosure  of  information  on  a  fee 
increase  by  regulation,  but  the  agency 
will  reconsider  that  decision  if 
experience  indicates  that  airports  are 
not  providing  sufficient  information  to 
carriers  during  consultation  on  fee 
increases. 

In  the  statement  on  the  timing  of 
consultations,  the  Department  has 
inserted  "if  practical"  in  the  language 
suggesting  consultation  well  in  advance 
of  a  fee  change.  Finally,  in  response  to 
the  recommendation  by  several 
commenters  for  arbitration  or  mediation 
clauses  in  leases,  the  Department  has 
added  language  encouraging  the  use  of 
alternate  dispute  resolution  in  lease  and 
use  agreements. 

4.  Fair  and  Reasonable  Rates: 
Compensatory  and  Residual  Gosts 
Methodology 

Airport  commenters  generally 
supported  the  policy  approach  that 
recognizes  the  discretion  of  an  airport 
proprietor  to  establish  compensatory  or 
residual  methodology,  or  a  combination 
of  the  two.  Airports  also  generally 
accepted  the  policy  that  airports  could 
not  unilaterally  impose  a  residual 
system  absent  carrier  agreement, 
although  two  commenters  suggested 
that  §  113  gives  an  fiirport  proprietor  a 
right  to  impose  a  residual  costing 
methodology  even  absent  agreement. 

Air  carriers  stated  that  the  policy 
must  deal  realistically  with  the  fact  that 
excessive  revenues  can  and  will  be 
generated  by  an  airport's  shifting  of  all 
costs  to  airlines  and  all  profits  to  itself: 
the  policy  should  not  exclude  from 


consideration  revenues  derived  from 
activities  such  as  concessions  and 
parking,  which  are  also  the  product  of 
aviation  activities.  Failure  to  consider 
such  revenues  to  be  "aviation  related," 
carriers  argued,  is  inconsistent  with  the 
requirement  in  §  110  to  take  all  airport 
revenue  into  consideration  in  setting 
aeronautical  fees. 

The  Department  has  retained  the 
policy  as  proposed.  The  approach 
requested  by  ATA  was  specifically 
rejected  by  the  Supreme  Gourt  in  the 
Kent  Counfy  decision,  and  §  113 
expressly  preserves  an  airport 
proprietor's  right  to  use  a  compensatory 
methodology,  which  does  not  require 
carrier  agreement  or  the  cross-crediting 
of  concession  revenues.  Moreover,  §  110 
recognizes  that  airports  may  depend  on 
revenue  generated  fi'om  non- 
aeronautical  uses  for  airport  capital 
improvements  and  other  airport  system 
purposes.  Accordingly,  the  policy 
adopted  does  not  define  concessions 
and  parking  as  aeronautical  revenue  or 
require  the  cross-crediting  of  concession 
revenue  to  carriers.  However,  as 
discussed  below,  terminal  costs  and 
other  shared  costs  must  be  allocated 
fairly  among  aeronautical  and 
nonaeronautical  users. 

5.  Fair  and  Reasonable  Rates:  Allowable 
Gapital  Gosts 

Airports  commented  that  capital  costs 
allowed  in  the  rate  base  should 
specifically  include  such  "indirect" 
costs  as  debt  coverage,  cash  and  capital 
reserves,  and  allocation  of  some  airport 
capital  expenditures,  e.g.,  roadways,  in 
the  carrier  rate  base. 

ATA  did  not  comment  specifically  on 
what  capital  expenditures  should  be 
allocated  to  atatsnautical  users,  but 
expressed  concerns  that  airport 
proprietors  are  seeking  imconstrained 
rights  to  generate  "excessive  surpluses" 
based  on  airport  proprietors'  assertions 
that  adequate  reserves  are  necessary. 

The  final  policy  clarifies  that  the 
reserves  and  coverage  required  in  bond 
indentures  and  other  debt  instruments, 
as  well  as  reserves  to  cover  normal 
income  fluctuations  and  unforeseen 
contingencies,  may  be  included  in  the 
rate  base.  The  final  policy  statement 
also  clarifies  policy  regarding  what 
some  commenters  referred  to  as 
"indirect"  capital  expenditures,  which 
the  Department  understands  to  refer  to 
airport  facilities  that  support 
aeronautical  use  of  the  airport  but 
which  also  receive  nonaeronautical  use, 
such  as  airport  roads  and  fire-rescue 
facilities.  The  pohcy  provides  that  costs 
allocable  to  both  aeronautical  and 
nonaeronautical  uses,  or  shared  costs, 
may  be  included  in  a  particular  rate 
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base  if  the  facility  at  issue  supports  the 
aeronautical  activity  being  charged,  and 
the  allocation  to  aeronautical  users  is  in 
proportion  to  the  aeronautical  purpose 
and  use  of  the  facility. 

For  example,  the  costs  of  roadways  on 
the  airport  that  provide  public  access  to 
the  passenger  terminal  could  not  be 
charged  entirely  to  any  class  of 
aeronautical  users.  However,  a  portion 
of  roadway  costs  could  be  included  in 
the  rate  base  for  the  terminal  building, 
for  example,  so  long  as  the  portion  of 
the  shared  costs  allocated  to  terminal 
users  does  not  exceed  an  amount  that 
reflects  the  respective  aeronautical  and 
nonaeronautical  use  of  the  same  facility. 
The  Department  does  not  expect  the  use 
of  any  particular  formula  for  the 
determination  of  aeronautical  portion  of 
shared  costs,  because  the  circumstances 
may  vary.  For  example,  an  airfield 
crash-fire-rescue  facility  may  exist 
primarily  to  support  Part  121  air  carrier 
operations,  but  may  actually  be  used 
primarily  for  landside  public  emergency 
calls.  An  airport  proprietor  must  be  able 
to  justify  the  reason  for  the  allocation 
used. 

6.  Fair  and  Reasonable  Rates;  Imputed 
Interest  and  Rate  of  Return 

Airports  argued  that  the  final  policy 
should  expressly  provide  that  while  the 
rates  charged  to  aeronautical  users 
cannot  exceed  costs  of  providing 
services,  those  costs  should  be 
considefed  to  include  a  reasonable  rate 
of  return  on  investment;  the  return 
should  apply  to  all  internally  generated 
fiinds.  regardless  of  source;  a  reasonable 
rate  of  return  would  permit  an  airport 
proprietor  to  accumulate  cash  reserves, 
which  may  be  necessary  as  a  condition 
of  financing  agreements  and  to 
compensate  a  proprietor  for  the  risk  of 
undertaking  a  particular  investment; 
and  allowance  of  rate  of  return  will 
assure  that  the  Department's  policy  is 
consistent  with  Article  10  of  the  United 
States-United  Kingdom  Air  Services 
Agreement  ("Bermuda  2").  which 
permits  a  competent  charging  authority 
to  recover  a  reasonable  return.  Airport 
commenters  further  argued  that  airport 
proprietors  should  be  permitted  to 
recover  the  implicit  cost  of  capital  for 
internally  generated  funds  without 
regard  to  source,  aeronautical  or 
nonaeronautical;  in  addition,  the  rate 
allowed  should  be  the  highest  of  either 
the  rates  of  return  available  on  the 
proprietor's  investment  at  the  time  of 
the  capital  expenditure  (lost  investment 
opportunity  rates)  or  the  cost  of 
borrowed  funds  available  to  the  airport 
proprietor  at  the  time  of  the 
expenditure;  rates  prevailing  on  bonds 
at  similarly-sized  airports  is  not 


appropriate  because  other  airports  may 
have  difi^erent  credit  ratings  and, 
therefore,  different  capital  costs. 

ATA  argued  that  routine  inclusion  of 
"implied  capital  costs"  is  inconsistent 
with  the  concept  of  dedicated  aviation 
resources;  an  airport  should  not  be 
allowed  to  collect  interest  for  use  of  its 
own  reserves;  allowance  of  implied 
capital  costs  is  a  device  to  generate  more 
revenue  than  is  needed  for  airport 
purposes  in  violation  of  the 
congressional  direction  that  airports 
should  not  seek  to  accumulate  excessive 
reserves. 

The  final  policy  adopted  by  the 
Departinent  continues  to  permit  the 
charge  of  imputed  interest  on  the 
expenditure  of  airport  funds  generated 
from  non-aeronautical  sources,  but  not 
on  those  generated  from  aeronautical 
uses.  While  ATA  is  correct  that  all 
reserves  must  generally  be  used  for 
airport  purposes,  Federal  law  does  not 
require  that  the  funds  be  used  for 
aeronautical  activities.  Therefore,  an 
airport  decision  to  fund  an  aeronautical 
activity  is  an  investment  choice  that 
benefits  aeronautical  users,  and  the 
reasonable  costs  of  that  investment, 
including  imputed  interest,  are 
appropriately  recoverable  in  the 
aeronautical  rate  base.  The  policy 
provides  that  the  borrowing  rate,  rather 
than  interest  obtainable,  is  the 
appropriate  measure  of  reasonable 
imputed  interest  for  a  public  entity. 

The  Department  does  not  agree  with 
the  comment  that  imputed  interest 
should  be  allowed  for  the  use  of  funds 
generated  by  aeronautical  uses.  First,  a 
rate  of  return  or  imputed  interest  on  the 
use  of  aeronautical  revenues  is  not 
necessary  for  bond  coverage  and  other 
reseri'es,  because  the  policy  adopted 
expressly  allows  the  estabfishment  of 
such  reserves  as  a  direct  cost.  Second, 
the  use  of  any  reserves  generated  from 
aeronautical  revenues  does  not  carrv-       ; 
with  it  any  implicit  cost  to  the  airport 
for  the  use  of  capital,  since  the  reserve 
was  generated  by  direct  charge  to  users; 
the  Department  sees  no  justification  for 
an  additional  charge  for  the  use  of  these 
funds  for  the  purposes  for  which  they 
were  collected. 

To  the  extent  that  airports  would 
justify  a  particular  rate  of  return  policy 
on  the  basis  of  bilateral  agreements  such 
as  Bermuda  2.  that  reliance  is 
misplaced;  Bermuda  2  does  not  obligate 
the  United  States  to  permit  its  airports 
to  earn  a  rate  of  return;  rather  the 
provision  requires  that  each  country 
recognize  the  other's  authority  to  permit 
its  airports  to  earn  a  rate  of  return  on 
assets,  after  depreciation,  to  the  extent 
provided  by  the  domestic  law  of  each 
countr}'. 
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7.  Fair  and  Reasonable  Rates:  Allowable 
Environmental  Costs 

Airport  comroenters  stated  that  the 
proposed  limitation  of  allowable  costs 
to  reasonable  environmental  costs 
should  be  stricken;  the  costs  of 
compliance  with  all  Federal,  state,  and 
local  environmental  mandates, 
including  clean  air  and  clean  water 
requirements,  mitigation  required  to 
obtain  approvals  for  development 
projects,  and  all  expenditures  for  noise 
mitigation  should  be  includable  in  the 
rate  base;  the  pohcy  should  clarify  that 
mitigation  (such  as  wetlands 
replacement)  may  occur  on  or  off 
airports.  Also,  airports  argued,  because 
the  airport  proprietor  is  Uable  for  noise 
damages,  the  sponsor's  judgment  in 
developing  a  noise  mitigation  program 
should  be  given  deference.  Airport 
commenters  also  argued  that  the 
limitation  to  cixmnt  expenditures  for 
enviroiunental  costs  should  be  removed; 
airports  should  have  discretion  to 
include  in  the  rate  base  reserves  to  fund 
any  future  liability  for  cleanup  of 
environmental  contamination  likely  to 
result  from  current  operations. 

The  carrier  view  is  that  airport 
proprietors  should  not  be  permitted  to 
prefund  future  environmental  liability 
for  environmental  remediation,  other 
than  through  documented  self-insurance 
requirements,  subject  to  standard 
industry  conventions  and  practices. 

The  final  policy  statement  adopted  by 
the  Department  adds  language  clarifying 
that  the  following  environmental  costs, 
to  the  extent  actually  incurred  by  the 
airport  proprietor,  will  be  presumed  to 
be  reasonable  costs: 

•  Costs  of  complying  with  Federal, 
state,  and  local  environmental  laws  and 
regulations,  provided  that,  in  the  case  of 
local  requirements,  such  requirements 
are  applied  to  other  similarly  situated 
enterprises  (to  avoid  possible 
impermissible  use  of  airport  revenues). 

•  Mitigation  requirements  on  or  off 
airport  associated  with  airport 
development  (for  aeronautical  use). 

•  Noise  mitigation  pursuant  to  an 
approved  Fart  150  program  or  other 
publicly-disclosed  airport  noise 
compatibility  program; 

•  Costs  of  insurance  or  self-insurance 
for  correction  or  cleanup  of 
environmental  damage.  The  Department 
agrees  with  carrier  comments  that 
considerations  of  forward  financing  of 
environmental  cleanup  costs  do  require 
some  limitati(Hi  on  the  charge  to  current 
users,  and  the  policy  limits  self- 
insurance  costs  to  costs  incurred 
pursuant  to  a  formal  self-insurance 
program  that  meets  appUcable  insurance 
industry  standards. 


8.  Fair  and  Reasonable  Rates:  Facilities 
Currently  in  Use 

Airports  asserted  that  the  only 
restriction  in  current  law  is  that  costs 
must  relate  to  the  development  or 
improvement  of  an  existing  airport;  the 
restriction  to  the  costs  of  facilities  in  use 
is  overly  restrictive  and  not  supported 
by  law.  Airports  argued  that  land  and 
construction  costs  should  be  recoverable 
before  a  facility  is  in  use;  the  proposed 
poUcy  does  not  even  clearly  permit 
recovery  of  costs  for  borrovsring  to 
finance  improvements  until  project 
completion,  which  could  lower  bond 
ratings  and  postpone  land  acquisition, 
thereby  increasing  project  costs. 

Comair  praised  the  currently-in-use 
limitation  on  the  grounds  that  it  would 
impose  needed  discipline  on  airport 
expansion  policies  that  show  little 
regard  foi  airline  profitability. 

The  Department  continues  to  believe 
that  the  traditional  approach  of  limiting 
recovery  of  costs  to  facilities  in  use  is 
clear,  easy  to  administer,  widely 
accepted,  and  supported  by  judicial 
decisions.  Accordingly,  the  final  policy 
statement  continues  to  provide  that  only 
the  costs  of  facilities  currently  in  use 
may  be  included  in  the  rate  base; 
financing  costs  incurred  for 
construction,  including  debt  service  and 
reserves,  may  be  recovered  at  the  time 
a  facility  comes  on  line.  Users  may,  of 
course,  agree  to  incur  present  costs  for 
a  future  facility.  The  policy  continues  to 
provide  that  current  costs  of  planning 
for  future  facilities  may  be  recovered  as 
they  are  incurred. 

9.  Fair  and  Reasonable  Rates:  Asset 

Valuation 

Airport  comments:  Airports 
commented  that  the  proposed  limitation 
on  valuation  of  airport  property  to 
historic  cost  is  unduly  restrictive;  is  not 
required  by  existing  legal 
interpretations;  is  inconsistent  with 
existing  airport  practice  and  Department 
poUcies;  is  inconsistent  with  the 
objective  of  promoting  efficient  use  of 
resources;  and  could  interfere  with  the 
successful  implementation  of  peak 
period  pricing.  Commenters  stated  that 
airports  typically  use  various  asset 
valuation  methods  for  their  assets, 
including  current  cost,  fair  market 
value,  or  the  use  of  inflation  indices 
(although  few  individual  airport 
proprietors  claimed  to  be  using  other 
than  historical  valuation).  In  addition, 
rates  and  charges  for  many  aeronautical 
assets  are  based  on  percentage  of  gross 
revenue.  The  use  of  indices  and  gross 
revenue  formulas  is  not  generally 
expected  to  result  in  rates  and  charges 


that  reflect  historical  cost  asset 
valuation. 

For  many  assets  that  are  fully 
depreciated,  including  terminals,  the 
use  of  historic  cost  valuation  would 
result  in  a  subsidy  to  carriers  in  the 
form  of  rental  rates  that  did  not  reflect 
the  value  of  the  faciHties.  bi  addition,  a 
strict  historic  cost  requirement  could 
expose  airports  to  claims  of  unjust 
discrimination  if  carriers  using  newer 
facilities  are  charged  more  than  carriers 
using  older  facilities  that  are  fully 
depreciated.  At  a  minimum,  some 
airports  urge  that  the  policy  make  clear 
that  blending  of  asset  values  is 
permitted  to  avoid  this  problem. 

Further,  airports  claimed  that  the  use 
of  historic  cost  valuation  may  distort  the 
perception  of  the  relative  value  of 
existing  and  new  facilities.  A  new 
facility  may  fail  the  test  of  economic 
feasibility  based  on  the  disparity 
between  fees  based  on  historic  costs  of 
the  original  facihty  and  those  based  on 
current  costs  of  a  new  facility. 
Moreover,  in  the  case  of  gates  and  other 
terminal  facilities  and  other  facilities 
such  as  hangars  or  flight  kitchens,  air 
carriers  themselves  recognize  the  value 
of  the  facilities  by  subleasing  at  rates 
higher  than  historic  value.  A  policy 
requiring  airports  to  value  their  facilities 
at  historic  value  would  allow  airlines  to 
enjoy  a  windfall  in  the  form  of  a 
differential  between  the  market  rates 
they  can  obtain  for  subleases  and  rates 
paid  to  the  airport  based  on  historic 
cost.  The  public  interest  would  be  better 
served,  airports  argued,  if  the  airport 
proprietor  were  able  to  capture  this 
appreciation  through  market-based  rates 
and  to  apply  the  proceeds  for  the 
development  of  airport  infrastructure. 

It  was  also  argued  that  historic  cost 
valuation  could  limit  the  effectiveness 
of  peak  period  pricing.  If  an  airport  is 
unable  to  reflect  the  opportunity  costs  of 
its  scarce  assets  in  its  rate  base,  the 
maximimi  peak  price  that  can  be 
charged  may  not  be  enough  to  cause 
traffic  to  shift  away  from  the  peak 
period. 

The  proposed  historic  cost 
requirement,  in  the  airports'  view,  is  not 
supported  in  law  or  FAA  policy. 
Decisional  law  is  clear  that  results,  not 
methodology,  are  significant  in 
determining  reasonableness.  In 
addition,  under  the  EvansviUe  standard, 
a  rate  is  considered  reasonable  if  based 
on  some  fair  approximation  of  use  and 
not  excessive  in  comparison  with  the 
government  benefit  conferred.  A  rate 
based  on  the  standard  of  "benefit 
conferred"  will  in  most  cases  be 
different  fi-om  rate  based  on  a  facility's 
historic  cost. 


Airports  also  pointed  to  FAA  policy 
statements  that  apparently  support 
alternative  valuation  methods.  FAA's 
Order  5 190.6 A  recommends  that  long 
term  leases  include  automatic  escalation 
provisions  based  on  recognized 
economic  indicators.  In  addition,  the 
Order  identifies  a  fee  for  use  of  landing 
areas  based  on  a  specified  percentage  of 
ticket  sales  to  enplaning  passengers  as 
acceptable.  Neither  of  these 
methodologies  would  produce  rates 
based  on  historic  costs. 

Finally,  airports  stated  that  the  DOT 
Office  of  the  Inspector  General  (DOT/ 
OIG)  has  criticized  the  failure  of  airports 
to  obtain  fair  market  value  for 
aeronautical  rentals.  The  DOT/OIG 
position  indicates  that  use  of 
methodologies  other  than  historic  cost  is 
at  least  permitted,  if  not  mandated  by 
assurances  relating  to  maintaining  a  fee 
and  rental  structure  that  will  make  the 
airport  as  self-sustaining  as  possible. 
Air  carrier  comments:  Air  carriers 
considered  the  concept  of  using  historic 
costs  for  asset  valuation  to  be  sound  and 
consistent  with  Federal  law.  While 
parties  might  mutually  agree  to  another 
valuation  method,  the  policy  must 
provide  that  only  historic  cost  valuation 
may  be  unilaterally  used,  to  protect 
against  rampant  overcharging  and 
accumulation  of  excess  surpluses  by 
airports.  Airports  have  access  to  capital 
for  replacement  of  assets  without 
generating  excess  revenue  from  other 
valuation  methodologies.  The  use  of 
historical  cost  valuation  is  quickly  and 
easily  verifiable  and  eliminates 
instability  in  the  rate  base. 

FTC  comments:  The  staff  of  the 
Bureau  of  Economics  of  the  Federal 
Trade  Commission  (FTC)  submitted 
comments  on  the  proposed  poUcy,  with 
the  caveat  that  the  comments  do  not 
necessarily  represent  the  views  of  the 
Commission  or  of  individual 
commissioners.  FTC  staff  took  the 
position  that  the  requirement  to  use 
historic  costs  will  not  promote  the 
efficient  use  of  resources.  Historic  cost 
valuation  will  Ukely  result  in  prices  that 
are  below  the  value  of  airport  facilities. 
When  prices  are  below  the  value  of 
facilities,  excess  demand  resuhs.  If  a 
community  is  served  by  two  airports 
built  at  different  times  and  fees  are 
based  on  historic  costs,  airlines  will  be 
attracted  to  the  older,  lower-cost  airp«rt 
and  avoid  the  newer,  more  expensive 
one.  Demand  at  the  older  airport  would 
have  to  be  rationed  by  nonprice  means. 

Carriers  compete  by  offering 
connecting  service  over  various  hubs. 
Because  fees  charged  by  hub  airports  are 
a  determinant  of  air  fares,  it  is  important 
that  competition  between  carriers  not  be 
distorted  by  a  pricing  system  for  airport 
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services  that  reflects  the  age  of  facilities, 
rather  than  true  economic  costs. 

FTC  staff  recognized  that  airport 
ser\'ices  are  not  generally  produced  in 
competitive  markets.  Therefore,  airport 
proprietors  might  possess  monopoly 
market  power  in  pricing  their  ser\ices. 
However.  FTC  staff  maintained  that 
there  are  effective  means  for  the 
Department  to  regulate  the  pricing  of 
airport  services  other  than  cost  of 
service  pricing  based  on  historic  costs. 

While  cost-of-service  regulation  based 
on  historic  costs  has  typically  been  used 
in  the  United  States,  FTC  staff 
commented  that  this  approach  has  a 
number  of  defects.  Failure  to  use  a 
pricing  system  that  reflects  opportimity 
costs  could  lead  to  greater  levels  of 
airport  capacity  than  is  warranted  by 
economic  efficiency,  as  excess  demand 
leads  to  congestion  and  delays  which  in 
turn  lead  to  calls  for  new  capacity. 

Even  if  a  cost  basis  other  than  Historic 
costs  is  used,  FTC  staff  believed  that 
cost-of-service  regulation  can  be  a 
source  of  economic  inefficiency.  One 
regulatory  alternative  that  addresses 
some  of  these  shortcomings  is  price-cap 
regulation.  Under  price-cap  regulation, 
the  regulator  sets  a  price  ceiling,  but  tlie 
firm  is  fi-ee  to  charge  any  price  below 
this  ceiling.  The  price  ceiling  is  adjusted 
periodically  by  a  factor  that  is 
independent  of  the  firm.  Price  cap 
regulation  has  been  used  in  the 
privatization  of  nationalized  industries 
in  the  United  Kingdom,  including 
airports,  and  in  the  telecommunications 
industry  in  the  United  States. 

Final  policy  statement:  The  final 
policy  retains  the  historic  valuation 
principle  proposed;  for  property  other 
than  airfield  and  land,  however,  the 
policy  permits  airport  operators  to  use 
other  valuation  methods  if  the 
methodology  does  not  result  in  total 
aeronautical  revenues  exceeding  total 
aeronautical  costs  and  if  the 
methodology  is  applied  consistently  for 
similar  facilities.  If  an  airport  proprietor 
u.ses  valuation  other  than  historic  costs 
for  establishing  any  aeronautical  charge, 
the  airport  operator  will  be  responsible 
for  demonstrating  that  the  methodology 
is  justified,  upon  complaint  by  an  air 
carrier  or  other  aeronautical  user.  Where 
similar  facilities  have  a  different  historic 
cost  basis,  the  cost  may  be  averaged 
across  all  similar  facilities  to  produce  a 
common  rate. 

The  Department  recognizes,  as  many 
of  the  airports  and  FTC  staff 
commented,  that  valuation  based  on 
other  than  historic  cost  may  be 
justifiable  in  certain  situations. 
Nonetheless,  we  continue  to  believe  that 
the  use  of  historic  cost  asset  valuation 
methodology  is  consistent  with  the 


objectives  and  direction  of  the  AAIA 
and  Public  Law  103-305,  in  addition  to 
being  the  most  widely  accepted 
methodology  under  applicable 
standards  for  both  public  finance 
accounting  and  ratemaking.  The 
financial  and  accounting  standards 
issued  by  the  Financial  Accounting 
Standards  Board  and  the  Government 
Accounting  Board,  which  form  the  basis 
of  Generally  Accepted  Accounting 
Principles  (GAAP),  prescribe  historic 
cost  valuation  as  the  accepted 
accounting  convention  for  valuing  the 
assets  of  local  government  enterprise 
functions  such  as  airports.  The 
valuation  of  assets  for  purpo-ses  of  an 
accurate  financial  statement  is 
somewhat  different  from  the  objective  of 
establishing  lease  rates,  but  does 
indicate  the  longstanding  general 
acceptance  of  historic  cost  valuation  as 
the  standard. 

As  recognized  by  commenters  on  both 
sides  of  the  cost  valuation  issue,  historic 
cost  has  also  been  the  standard  for  use 
in  the  estabhshment  of  rates  in 
regulated  industries.  However,  as 
several  commenters  noted,  the  rates 
charged  by  airport  proprietors  are  not 
perfectly  analogous  to  public  utility 
rates,  and  the  Department  has  not 
strictly  apphed  the  principles  of  pubhc 
utility  ratemaking  law  in  developing  the 
pohcy.  Nevertheless,  many  of  the 
reasons  for  the  use  of  historic  cost  apply 
to  both  public  and  private  enterprise 
activities.  Historic  cost  is  the  simplest, 
most  direct,  and  easiest-to-verify 
measure  of  cost.  Moreover,  in  a 
regulatory  system  in  which  the 
proprietors  revenue  is  limited  to  the 
costs  of  providing  ser\'ices.  historic  cost 
valuation  provides  for  full 
reimbursement  of  actual  costs  incurred 
by  the  proprietor.  The  airport  fee  policy 
adopted  by  the  Department  does  limit 
the  revenue  that  can  be  generated  from 
aeronautical  uses  to  the  costs  of 
providing  services,  and  historical  cost 
valuation  is,  therefore,  both  sufficient 
and  appropriate  for  determining  the 
amount  of  revenue  (and  the  limit  on 
reasonable  fees)  that  can  be  collected  for 
aeronautical  uses.  The  use  of  an 
alternative  methodology  such  as 
replacement  cost  valuation,  for  example, 
would  generate  funds  in  excess  of  past 
and  current  costs,  and  could,  resuh  in 
the  accumulation  of  excess  funds  that 
could  be  used  for  the  replacement  of  the 
facilities  being  used  or  for  any  other 
airport  purpose.  The  accumulation  of 
surplus  aeronautical  revenues  for 
replacement  of  facilities  is  not  permitted 
by  the  pohcy  adopted,  which  limits 
charges  to  recovery  of  costs  for  faciUties 
in  use.  Nor  are  the  surplus  hinds  that 
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would  be  generated  by  replacement  cost 
pricing  needed  for  other  purposes,  since 
aeronautical  users  can  be  charged 
directly  for  the  amounts  needed  to 
maintain  debt  service  and  coverage 
reserves,  working  reserves  for  normal 
operations,  and  contingency  funds. 
Also,  surplus  funds  for  any  airport 
purpose  can  be  accumulated  from 
revenues  generated  by  nonaeronautical 
uses,  which  are  not  covered  by  the 
policy.  In  summary,  historical  cost 
valuation  is  the  most  widely  used  and 
accepted  valuation  methodology;  it 
reimburses  the  airport  proprietor  fully 
for  costs  incurred;  and  it  is  consistent 
with  the  policy's  provision  that  fees 
charged  to  aeronautical  users  are  limited 
to  the  costs  of  services  provided. 

The  Department  believes  that  many  of 
the  impacts  of  historic  costs  noted  by 
airport  commenters  would  not  be  as 
problematic  as  the  commenters  suggest. 
First,  historic  costs  would  result  in  rents 
substantially  below  market  only  where 
a  facility  has  not  been  renovated, 
reconstructed,  or  replaced  for  many 
years.  While  there  are  such  cases,  it 
would  be  the  exception  for  airport 
facilities.  Second,  increased  use  of 
shorter  airport  leases  reduces  the 
instance  of  potential  windfall  situations, 
in  which  a  lessee  who  pays  the  airport 
proprietor  a  historic  cost-based  rate  is 
able  to  sublease  at  market  rates,  because 
the  airport  proprietor  can  reallocate  the 
property  to  the  actual  user  after  a 
shorter  time.  Third,  the  policy  adopted 
expressly  permits  airport  proprietors  to 
average  the  historic  cost  basis  of  all 
property,  new  and  old,  in  the  same 
general  category  (e.g.,  terminal  gates). 
Accordingly,  lessees  of  similar  facihties 
can  be  charged  identical  rates  regardless 
of  the  age  and  original  cost  of  each 
facihty.  Finally,  the  poUcy  should  not 
result  in  any  significant  disruption  of 
existing  practice.  Historic  cost  is  already 
the  most  widely  accepted  basis  for  asset 
valuation;  also,  existing  airport-air 
carrier  agreements  and  air  carrier  fees 
that  were  not  in  dispute  as  of  August  23, 
1994.  are  not  subject  to  challenge  under 
the  special  expedited  procedures  in  any 
event. 

That  said,  as  airport  commenters  and 
the  FTC  staff  noted,  rates  based  on 
historic  cost  can  potentially  result  in 
inefficiencies  and  imintended  subsidies. 
Accordingly,  the  Department  believes 
that  it  is  reasonable  that  airport 
proprietors,  where  justification  exists, 
have  some  flexibility  to  use  an  asset 
valuation  other  than  historic  cost  for  the 
purpose  of  ratesetting.  However,  for 
overall  aeronautical  fees  to  be  consistent 
with  the  provisions  of  the  policy, 
several  limitations  will  necessarily 
apply  when  asset  valuation  other  than 


historic  cost  is  used  to  determine  some 
rates.  First,  aeronautical  revenues  in  the 
aggregate  cannot  exceed  the  cost  of 
aeronautical  facilities  (valued  at  historic 
cost)  and  services  provided,  and  the  use 
of  a  valuation  higher  than  historic  cost 
would  not  increase  the  total  limit  on 
aeronautical  revenues  since  the  total 
cost  of  aeronautical  facihties  would 
continue  to  be  calculated  using  historic 
cost.  Therefore,  charging  a  market  rate 
not  based  on  historic  costs  for  one 
category  of  leased  aeronautical  facility 
may  require  charging  less  than  a  full 
compensatory  rate  for  other  facilities 
used  by  the  same  aeronautical  users. 
Second,  only  historic  cost  valuation  will 
be  considered  reasonable  for  airfield 
facihties  and  land.  Any  potential  effects 
of  inefficiency  or  subsidy  would  apply 
particularly  to  terminal  and  other 
landside  facilities,  which  may  be 
exclusively  leased.  Accordingly,  the 
Department  will  consider  the  possibility 
that  a  fee  based  on  valuation  other  than 
historic  cost  could  be  reasonable,  but 
only  with  respect  to  facilities  other  than 
the  airfield,  and  only  to  improvements, 
not  land.  Finally,  because  historic  cost 
valuation  remains  the  standard  in  both 
public  finance  accoimting  and  in 
ratemaking  methodology,  historic  cost 
asset  valuation  methodology  will  be 
presumed  to  be  reasonable  for  facilities 
other  than  airfield  facilities  and  land. 
Subject  to  the  general  hmit  on  total 
aeronautical  revenue,  for  facilities  other 
than  airfield  facilities  and  land  an 
airport  proprietor  may  demonstrate  that 
an  alternate  valuation  methodology  is 
justified  in  the  circumstances  existing  at 
the  airport. 

The  Department  believes  the  policy 
adopted  represents  the  most  reasonable 
approach  to  valuation  of  airport  assets, 
in  consideration  of  the  comments 
received  and  the  policy  direction  in 
recent  legislation.  The  policy  applies  a 
strict  historical  valuation  standard  to 
core  aeronautical  use  facilities,  i.e.,  the 
airfield  and  land.  For  terminal  and 
exclusively  leased  areas  of  the  airport 
the  policy  permits  flexibility  in  rate 
methodology  and  avoids  disruption  of 
existing  arrangements,  while  at  the  same 
time  discouraging  accumulation  of 
excess  revenues. 

The  poUcy  adopted  is  intended  to 
cover  the  fees  for  use  of  aeronautical 
facilities,  and  is  not  intended  for  strict 
apphcation  to  a  transfer  of  assets.  The 
poHcy  apphes  the  general  rule  that 
subsequent  airport  proprietors  will 
acquire  the  cost  basis  of  assets  used  in 
the  rate  base  at  the  original  airport 
proprietor's  historic  cost.  However, 
requests  for  approval  of  the  transfer  of 
airport  assets  may  include  requests  for 


deviation  from  this  policy  with 
justification. 

FTC  staff  acknowledged  that  the 
monopoly  power  of  airport  operators 
requires  some  pricing  regulation.  With 
respect  to  the  use  of  price-cap  regulation 
suggested  by  FTC  staff,  such  an 
approach  does  not  appear  to  be  feasible. 
The  examples  cited  by  FTC  staff 
represented  monopoly  or  near 
monopoly  regimes  where  a  cap  was 
being  set  for  one,  or  at  most  a  handful 
of  firms.  In  contrast,  there  are  more  than 
400  commercial  service  airports  and 
thousands  of  obligated  airports  that  may 
be  subject  to  the  airport  fee  policy.  The 
Department  cannot  effectively  establish 
a  separate  price  cap  regime  for  each 
regulated  entity,  and  it  is  not  clear  that 
the  benefits  of  a  price  cap  regime  would 
be  available  if  the  Department  were  to 
develop  a  single  industry  standard 
formula.  In  the  U.K.  airport  context,  the 
British  determined  different  price-cap 
values  for  each  of  the  airports  covered 
by  the  price  cap  regulation.  Finally,  the 
U.S.  Government's  own  experience  with 
price  cap  regulation  of  airports  in  the 
United  Kingdom  demonstrates  that  in 
order  to  be  effective  in  preventing 
excessive  returns,  price  cap  regulation 
must  be  implemented  with  care.  Among 
other  things,  it  is  important  to  assure 
that  the  base  prices  reUed  on  do  not 
themselves  reflect  excessive  profits, 
which  in  turn  makes  it  necessary  to 
undertake  a  cost-of-service  evaluation  of 
each  firm's  costs  and  revenues. 

10.  Fair  and  Reasonable  Rates:  Multiple 
Airport  Systems  in  the  Rate  Base 

Airports  generally  commented  that  it 
is  unduly  restrictive  to  require 
quantification  of  the  benefits  of  the 
secondary  airport  for  inclusion  of 
subsidy  costs  in  the  first  airport's  rate 
base;  benefits  will  be  difficult  to 
quantify,  and  should  be  presumed  if  the 
airport  has  been  designated  as  a  reliever 
in  the  FAA's  National  Flan  of  Integrated 
Airport  Systems  (NPIAS);  also,  the 
blending  of  rates  of  multiple  airports  is 
an  accepted  current  practice  and  should 
continue  to  be  considered  reasonable. 

The  Airports  Coimcil  International- 
North  America  (ACI-NA)  requested  that 
common  ownership  not  be  a 
prerequisite  of  inter-airport  cost  sharing. 
ACI-NA  notes  that  FAA  permits  the 
transfer  of  AIP  entitlement  funds 
between  airports  under  different 
sponsorship;  there  is  no  reason  to 
impose  stricter  standards  on  the 
airport's  own  funds,  as  the  benefits  of  a 
reliever  airport  are  the  same  regardless 
of  ovmership.  AAAE  and  individual 
operators  of  airport  systems,  including 
Kansas  City  and  the  Metropolitan 
Washington  Airports  Authority,  agree 


with  the  Department  proposal  that 
common  ownership  be  required,  but 
urge  that  the  system  proprietor  be  given 
wide  latitude  to  blend  rates. 

Air  carriers  supported  the  proposed 
policy,  arg\iing  that  while  cross- 
subsidization  has  at  times  been 
troubling,  airlines  have  generally  been 
able  to  resolve  issues  at  the  local  level. 
Carriers  stated  that  the  requirement  of 
common  ownership  should  not  be 
eliminated;  and  commented  that  it  is 
ironic  that  airports  are  interested  in 
subsidizing  other  airports  and  at  the 
same  time  claim  insufficient  funding  to 
meet  their  own  needs. 

The  Department  has  retained  the 
policy  as  proposed,  but  have  added  the 
clarification  that  an  airport  designated 
by  the  FAA  as  a  reliever  will  be 
presumed  to  confer  a  reasonable  benefit 
on  users  of  the  primary  airport.  The 
Etepartment  continues  to  believe  that  the 
best  means  to  assure  that  benefits  of 
cross-subsidy  are  commensurate  with 
costs  is  where  cross-subsidy  is  the  result 
of  agreement.  In  the  absence  of  such  an 
agreement  or  designation  by  the  FAA  as 
a  reliever  in  the  NPIAS.  the  Department 
is  reluctant  to  presume  that  benefit  is 
commensurate,  and  believe  it  is 
reasonable  to  require  that  the  subsidy 
reflect  a  showing  of  actual  benefits. 

The  requirement  for  common 
ownership  is  retained.  The  basis  for  a 
reasonable  fee  is  the  compensation  of 
the  airport  proprietor  for  the  costs  of 
facilities  and  services  it  provides;  the 
proprietor  is  not  providing  facilities 
owned  by  another  sponsor. 

The  analogy  to  the  transfer  of 
entitlement  funds  argued  by  airport 
commenters  is  not  persuasive. 
Entitlement  funds  are  Federal  funds 
provided  directly  to  the  airport  under 
special  criteria  for  grants,  and  are  not 
subject  to  the  same  standard  of 
reasonableness  that  appUes  by  statute  to 
any  cross-subsidy  charged  to 
aeronautical  users. 

11.  Unjust  Discrimination:  Peak  Pricing 

Airports  supported  the  recognition  in 
the  proposed  policy  that  peak  pricing  is 
not  per  se  impermissible;  peak  pricing 
can  be  an  effective  means  of  improving 
efficient  use  of  existing  infrastructure. 
FTC  staff  also  argued  that  peak  pricing 
would  promote  economic  efficiency  and 
avoid  overbuilding  of  airport  assets,  and 
urged  that  rates  duxing  peak  periods  be 
permitted  to  reflect  opportunity  costs  of 
using  scarce  resources  during  peak 
times. 

ATA  and  the  International  Air 
Transport  Association  (lATA)  urged  that 
all  references  to  peak  pricing  be 
ehminated;  in  fight  of  the  already 
complex  issues  surrounding  rates  and 


charges,  the  Department  should  not 
further  complicate  matters  by  bnnging 
in  extraneous  matters  in  this  pohcy 
statement.  The  Regional  Airline 
Association  (RA.\)  commented  that 
peak  pricing  provides  a  cloak  for  unjust 
discrimination  against  analler  aircraft 
operators,  since  smaller  aircraft  are  less 
able  to  absorb  the  price  differential  on 
a  per-seat  basis;  commuter  carriers  are 
especially  affected  because  they  cannot 
practically  use  rehever  airports  and 
must  schedule  diuing  peak  times  to 
meet  connecting  banks  of  jet  operators; 
peak  hour  pricing  will  not  expand 
capacity,  and  airport  operators  favor 
peak  pricing  because  expanding 
capacity  involves  facing  difficult 
political  and  environmental  issues. 

The  National  Air  Transport 
Association  (NATA)  expressed  concern 
that  peak-hour  pricing  language  will  be 
used  by  airports  to  justify  excessive  fees 
to  block  or  severely  limit  access  by 
general  aviation  and  on-demand  charter 
operators. 

The  Aircraft  OwTiers  and  Pilots 
Association  (AOPA)  objected  to  peak 
pricing,  which  would  only  serve  to  limit 
and  ration  capacity.  Airline  scheduling 
practices  would  remain  unchanged, 
with  peak  prices  being  absorbed  by  the 
airlines  system-wide.  Noncommercial 
general  aviation  operations  could  be 
priced  out,  even  though  general  aviation 
does  not  contribute  to  congestion  at 
most  airports;  general  aviation 
represents  5  to  10%  of  total  flight 
operations  at  large  hub  airports  and  in 
many  instances  is  able  to  use  shorter 
parallel  runways  without  affecting  the 
long  runways  used  by  airlines. 

The  National  Business  Aircraft 
Association  (NBAA)  also  opposed  peak 
pricing,  which  it  argued  should  not  be 
used  as  a  substitute  for  capacity 
enhancement,  and  should  not  be 
imposed  with  discriminatory  impact  on 
small  aircraft  operators. 

The  Department  has  iidopted  the 
policy  statement  essentially  as 
proposed,  although  thelerm 
"maximize"  efficient  utilization  of  the 
airport  has  been  changed  to  "enhance" 
efficient  utilization,  a  mpre  realistic 
standard.  The  peak  pricing  concept 
stated  in  the  policy  is  adopted  from  the 
Department's  decision  iji  the  Massport 
PACE  decision  (Order  and  Opinion, 
December  22.  1988).  and  represents  no 
change  in  existing  Department  policy. 
Peak  pricing  is  specifically  included  in 
the  pohcy  statement  to  clarify  that  the 
new  policy  language  on  unjust 
discrimination  does  not  affect  the 
existing  pohcy  on  peak  pricing. 


12.  Unjust  Discrimination:  Chargiiig 
Differential  Based  on  Status  as 
Nonsignatory  Carrier 

Airports  argue  that  existing  practices 
and  policy  recognize  an  airport 
proprietor's  authority  to  establish 
reasonable  classifications  of  carriers,  for 
example  signatory  and  non-signatory 
carriers,  and  to  charge  differential  rates 
accordingly.  This  practice  should  not  be 
overturned,  even  if  the  premiums 
assessed  result  in  a  rate  that  exceeds 
allocated  costs. 

The  Department  acknowledges  the 
existing  practice,  and  the  final  policy 
statement  clarifies  that  reasonable 
distinctions,  such  as  between  signatory 
and  non-signatory  carriers  (i.e.,  carriers 
that  respectively  have  and  have  not 
entered  into  a  use  agreement  with  the 
airport  proprietor),  are  permitted. 
However,  the  limit  on  recovery  of  total 
costs  would  continue  to  apply. 

13.  Financially  Self-sustaining: 
Requirement  That  General  Aviation 
Airports  be  Self-sustaining 

General  aviation  commenters 
expressed  concern  that  the  proposed 
pohcy  did  not  recognize  that 
commercial  circumstances  at  many 
airports  would  not  support  a  rate 
structure  that  wouid  both  make  the 
airport  self-sustaining  and  permit 
commercial  operators  at  the  airport  to 
earn  a  profit;  the  pohcy  should  not 
require  proprietors  of  such  airports  to 
adopt  unreasonably  high  fees. 

The  Department  agrees  that  the 
requested  change  is  consistent  with  the 
intent  of  the  proposed  pohcy.  The  final 
policy  statement  includes  language  to 
clarihr  that  Federal  law  does  not  require 
each  obligated  airport  to  be  self- 
sustaining,  and  that  the  Department 
recognizes  that  some  airports  may  not 
be  able  to  achieve  a  self-sustaining 
condition. 

14.  Financially  Self-sustaining: 
Generation  of  Surpluses 

In  general,  airport  comments 
supported  the  approach  of  the  pohcy 
statement  and  endorsed  the  treatment  of 
§  1 10  of  the  FAA  Authorization  Act  as 
a  matter  under  revenue  generation, 
rather  than  as  a  matter  relating  to  the 
reasonableness  of  fees.  Airports  note 
that  some  other  provisions  of  the  poUcy, 
for  example  the  proposed  historic  cost 
requirement  and  hmitation  on  rate  of 
return,  could  hinder  an  airport  in 
becoming  as  financially  self-sustaining 
as  possible.  ACI^A  urged  that  the 
pohcy  be  modified  to  recognize  that 
some  airports  may  never  be  able  to 
achieve  self-sustaining  status  and  that 
some  aeronautical  activities  may  be 
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beneficial  to  the  public  even  though 
they  do  not  produce  enough  revenue  to 
pay  fair  market  value.  AAAE  stated  that 
the  requirement  to  make  the  airport  as 
self-sustaining  as  possible  should  be 
treated  as  the  paramount  principle  in 
the  review  of  airport  fees;  the  remaining 
principles  and  guidance  would  follow 
from  that  statutory  directive. 

Air  carriers  found  the  statement  of  the 
self-sustaining  principle  in  the  proposed 
policy  to  be  consistent  with  existing 
law,  but  urged  that  the  requirement  to 
be  self-sustaining  be  defined  in  a 
manner  that  prohibited  airports  from 
accumulating  massive  surpluses. 

Several  general  aviation  commenters 
stated  that  the  requirement  to  be  self- 
sustaining  should  be  clarified  so  that 
airport  proprietors  are  not  compelled  to 
adopt  unrealistic  fee  schedules  that 
preclude  aviation  businesses  from 
operating  profitably. 

The  Department  has  retained  the 
policy  as  proposed,  but  have  modified 
the  statement  to  clarify  that  an  airport 
must  only  be  as  financially  self- 
sustaining  as  possible;  that  this 
requirement  does  not  permit  an  airport 
proprietor  to  establish  fees  that  exceed 
costs  associated  with  aeronautical  users; 
and  that  an  airport  proprietor's  decision 
to  charge  commercially  feasible  rates 
below  what  might  be  required  to  break 
even  does  not  in  itself  violate  the 
requirement  to  be  as  self-sustaining  as 
possible.  Language  from  §  110  of  the 
1994  FAA  Authorization  Act  regarding 
the  policy  on  accumulation  of  surplus, 
which  was  included  under  the  use  of 
revenue  section  of  the  proposal,  has 
been  moved  under  the  self-sustaining 
principle  in  the  final  pohcy  statement. 

The  Department  does  not  agree  with 
the  AAAE  comment  that  the 
requirement  for  an  airport  to  be  as  self- 
sustaining  as  possible  should  be  the 
primary  principle  for  determination  of 
airport  fees,  and  the  policy  retains  the 
general  structure  and  emphasis  of  the 
proposed  policy. 

15.  Use  of  Airport  Revenues:  General 
Approach. 

Airports  commented  that  discussion 
of  the  use  of  airport  revenue  should 
expressly  refer  to  the  grandfather 
provision  of  49  U.S.C.  47107(b)(2);  also, 
proposed  paragraph  5.6  should  be 
modified  so  that  actions  listed  there  are 
not  considered  to  be  revenue  diversion 
per  se,  but  only  to  warrant  FAA  inquiry 
about  whether  diversion  is  taking  place. 
Airports  further  requested  that  the 
pohcy  alluded  to  in  the  preamble — that 
FAA  will  consider  accimiulation  of 
surpluses  in  awarding  discretionary 
grants — should  not  be  implemented; 
that  policy  is  not  required  by  §  507(3)  of 


the  AAIA  and  would  penalize  airports 
for  preserving  a  sound  financial 
position. 

The  City  of  Los  Angeles  Department 
of  Airports  commented  that  paragraph 
5.6  should  be  clarified  to  permit  airport 
revenue  to  be  used  to  directly  or 
indirectly  influence  use  of  the  airport 
system,  e.g.,  for  promotional  activity. 

AAAE  commented  that  the  detailed 
discussion  of  permissible  and 
impermissible  uses  of  airport  revenues 
should  be  deleted  from  the  policy 
statement  on  rates  and  charges,  on  the 
groimds  that  Congress  mandated  a 
separate  policy  statement;  existing 
paragraphs  should  be  replaced  with  a 
simple  statement  referring  to  applicable 
law  and  a  separate  FAA  pohcy 
statement  on  revenue  use.  AAAE  further 
requested  that  the  policies  and 
procedures  on  revenue  diversion  should 
be  issued  through  notice  and  comment 
rulemaking,  in  keeping  with  the  severity 
of  potentied  penalties. 

Air  carriers  generally  supported  the 
proposal.  lATA  commented  that 
paragraph  5.6  should  be  modified  to 
state  that  listed  practices  are  to  be 
regarded  as  a  minimum,  and  that  more 
practices  may  be  added. 

The  Department  agrees  with  the 
AAAE  recommendation  to  state  agency 
policy  on  use  of  revenue  in  a  separate 
docimient  dedicated  to  revenue 
diversion  policy,  and  not  in  the 
statement  on  airport  fees.  Accordingly, 
much  of  the  language  in  the  proposal 
has  been  deleted  from  the  final  policy 
statement.  The  policy  does  retain  a  basic 
statement  of  the  revenue  use 
requirement  and  a  reference  to  the 
statute,  and  also  the  statement  that  the 
FAA  may  inquire  into  a  progressive 
accumulation  of  surplus.  As  noted 
previously,  language  from  §  1 10  of  the  * 
1994  FAA  Authorization  Act  regarding 
policy  on  accumulation  of  surplus, 
which  was  included  under  the  use  of 
revenue  section  of  the  proposal,  has 
been  moved  under  the  self-sustaining 
principle  in  the  final  pohcy  statement. 

FAA  is  issuing  a  separate  policy 
statement  on  policies  and  procedures 
for  enforcement  against  illegal  revenue 
diversion,  as  required  by  §  112  of  the 
1994  FAA  Authorization  Act.  That 
statement  includes  the  practices  that  the 
Department  considers  to  be  diversion  of 
revenue,  including  the  four  practices 
Usted  in  §  112.  The  Department 
interprets  §  112  as  requiring  the  agency 
to  define  the  listed  practices  as 
diversion,  if  not  otherwise 
grandfathered,  and  not  merely  as  a  basis 
for  inquiry  as  suggested  by  airport 
commenters.  The  revenue  diversion 
pohcy  statement  includes  a  separate 
discussion  of  the  "grandfather 


provision"  of  §  511(a)(12)  of  the  AAIA. 
The  statement  also  indicates  that  FAA's 
pohcy  will  continue  to  be  to  consider 
accumulation  of  surplus  funds  as  one 
factor  militating  against  award  of 
discretionary  grants. 

16.  Use  of  Airport  Revenues:  Policy  on 
Accumulation  of  Surpluses 

Airports  commented  that  the 
provision  that  accumulation  of  reserves 
may  warrant  FAA  inquiry  should  be 
deleted,  as  should  the  provision 
encouraging  conversion  of  airport 
surplus  into  airport  improvements, 
because  accumulated  surpluses  provide 
tangible  benefits  to  airports.  As  noted,     ' 
AAAE  requested  deletion  of  the  entire 
discussion  of  the  use  of  airport  revenue. 

Air  carriers  argued  that  an  admonition 
that  accimiulation  of  surplus  may 
warrant  an  inquiry  is  not  strong  enough: 
the  provision  should  be  modified  to 
state  that  accumulation  of  surplus  shall 
trigger  an  investigation;  encouragement 
of  the  use  of  accumulated  surpluses  to 
fund  non-AfP  eligible  projects  will 
exacerbate  the  tendency  of  airport 
proprietors  to  seek  excessive  revenues 
for  questionable  purposes. 

The  policy  adopted  includes  the 
language  in  the  proposal,  which  reflects 
existing  FAA  practice  and  represents  a 
reasonable  balance  between  the  airport  s 
interest  in  maintaining  appropriate 
reserves  and  the  Government's  interest 
in  preventing  imnecessary  accuimulation 
of  surplus  funds. 

Policy  Statement  Regarding  Airport 
Fees 

For  the  reasons  discussed  above,  the 
Department  adopts  the  following 
statement  of  policy  for  airport  fees 
charged  to  aeronautical  users: 

Policy  Regarding  the  Establishment  of 
Airport  Rates  and  Charges 

Introduction 

It  is  the  fundamental  position  of  the 
Department  that  the  issue  of  rates  and 
charges  is  best  addressed  at  the  local 
level  by  agreement  between  users  and 
airports.  By  providing  guidance  on 
standards  applicable  to  airport  fees 
imposed  for  aeronautical  use  of  the 
airport,  the  Department  intends  to 
facilitate  direct  negotiation  between  the 
proprietor  and  aeronautical  users  and  to 
minimize  the  need  to  seek  direct 
Federal  intervention  to  resolve 
differences  over  airport  fees. 

Applicability  of  the  Policy 

A.  Scope  of  Policy 

Under  the  terms  of  grant  agreements 
administered  by  the  FAA  for  airport 
improvement,  all  aeronautical  users  axe 


entitled  to  airport  access  on  fair  and 
reasonable  terms  without  unjust 
discrimination.  Therefore,  the 
Department  considers  that  the 
principles  and  guidance  set  forth  in  this 
poUcy  statement  apply  to  all 
aeronautical  uses  of  the  airport.  The 
Department  recognizes,  however,  that 
airport  proprietors  may  use  different 
mechanisms  and  methodologies  to 
establish  fees  for  different  facilities,  e.g.. 
for  the  airfield  and  terminal  area,  and 
for  different  aeronautical  users,  e.g.,  air 
carriers  and  fixed-base  operators.  The 
Department  will  take  these  differences 
into  account  if  we  are  called  upon  to 
resolve  a  dispute  over  aeronautical  fees. 

B.  Aeronautical  Use  and  Users 

The  Department  considers  the 
aeronautical  use  of  an  airport  to  be  any 
activity  that  involves,  makes  possible,  is 
required  for  the  safety  of  the  operations 
of,  or  is  otherwise  directly  related  to,  the 
operation  of  aircraft.  Aeronautical  use 
includes  services  provided  by  air 
carriers  related  directly  and 
substantially  to  the  movement  of 
passengers,  baggage,  mail  and  cargo  on 
the  airport.  Persons,  whether 
individuals  or  businesses,  engaged  in 
aeronautical  uses  involving  the 
operation  of  aircraft,  or  providing  flight 
support  directly  related  to  the  operation 
of  aircraft,  are  considered  to  be 
aeronautical  users. 

In  addition,  the  Department  considers 
that  the  operation  by  air  carriers  or 
foreign  air  carriers  of  facilities  such  as 
a  reservations  center,  headquarters 
office,  or  flight  kitchen  on  an  airport 
does  not  constitute  an  aeronautical 
activity  subject  to  the  principles  and 
guidance  contained  in  this  policy 
statement  with  respect  to 
reasonableness  and  unjust 
discrimination.  Such  facilities  need  not 
be  located  on  an  airport.  A  carrier's 
decision  to  locate  such  facilities  is  based 
on  the  negotiation  of  a  lease  or  sale  of 
property.  Accordingly,  the  Departinent 
relies  on  the  normal  forces  of 
competition  for  commercial  or 
industrial  property  to  assure  that  fees 
for  such  property  are  not  excessive. 

C.  AppUcabiUty  of  §  113  of  the  FAA 
Authorization  Act  of  1994 

Section  113  of  the  Federal  Aviation 
Authorization  Act  of  1994 
("Authorization  Act"),  49  U.S.C.  47129, 
directs  the  Secretary  of  Transportation 
to  issue  a  determination  on  the 
reasonableness  of  certain  fees  imposed 
on  air  carriers  in  response  to  carrier 
complaints  or  a  request  for 
determination  by  an  airport  proprietor. 
Section  47129  further  directs  the 
Secretary  to  publish  final  regulations. 


pohcy  statements,  or  guidelines 
establishing  procedures  for  deciding 
cases  under  §  47129  and  the  standards 
to  be  used  by  the  Secretary  in 
determining  whether  a  fee  is  reasonable. 
Section  47129(e)  excludes  from  the 
applicabiUty  of  §  47129  a  fee  imposed 
pursuant  to  a  written  agreement  with  air 
carriers,  a  fee  imposed  pursuant  to  a 
financing  agreement  or  covenant 
entered  into  before  the  date  of 
enactment  of  the  statute  (August  23, 
1994),  and  an  existing  fee  not  in  dispute 
on  August  23,  1994.  Section  47129(fl 
further  provides  that  §  47129  shall  not 
adversely  affect  the  rights  of  any  party 
under  existing  air  carrier/airport 
agreements  or  the  ability  of  an  airport  to 
meet  its  obUgations  under  a  financing 
agreement  or  covenant  that  is  in  effect 
on  August  23,  1994. 

The  Department  does  not  interpret 
§  47129  to  repeal  or  narrow  the  scope  of 
the  basic  requirement  that  fees  imposed 
on  aeronautical  users  be  reasonable  and 
not  unjustly  discriminatory.  Sections 
47219(e)  and  (f)  specifically  apply  the 
expedited  hearing  procedures  mandated 
by  §  47129(b)  and  (c)  to  air  carriers,  but 
do  not  preclude  the  adoption  of  policy 
guidance  applicable  to  fees  imposed  on 
aeronautical  users  other  than  air 
carriers. 

Therefore,  the  Department  will  apply 
the  policy  guidance  in  the  case  of  a 
dispute  over  any  aeronautical  fee, 
including  those  described  in  §  47129(e) 
and(f). 

In  addition,  as  the  statute  provides,  a 
dispute  over  matters  described  by 
§  47129(e)  and  (f)  will  not  be  processed 
under  the  procedures  mandated  by 
§  47129.  Rather  those  disputes  will  be 
processed  under  procedures  applicable 
to  airport  compliance  matters  in  general. 

Principles  Applicable  to  Airport  Rates 
and  Charges 

1.  In  general,  the  Department  relies 
upon  airport  proprietors,  aeronautical 
users,  and  the  market  and  institutional 
arrangements  within  which  they 
operate,  to  ensure  compliance  with 
applicable  legal  requirements.  Direct 
Federal  intervention  will  be  available, 
however,  where  needed. 

2.  Rates,  fees,  rentals,  landing  fees, 
and  other  service  charges  ("fees") 
imposed  on  aeronautical  users  for 
aeronautical  use  of  airport  facilities 
("aeronautical  fees")  must  be  fair  and 
reasonable. 

3.  Aeronautical  fees  may  not  unjustly 
discriminate  against  aeronautical  users 
or  user  groups. 

4.  Airport  proprietors  must  maintain 
a  fee  and  rental  structure  that  in  the 
circumstances  of  the  airport  makes  the 


airport  as  financially  self-sustaining  as 
possible. 

5.  In  accordance  with  relevant  Federal 
statutory  provisions  governing  the  use 
of  airport  revenue,  airport  proprietors 
may  expend  revenue  generated  by  the 
airport  only  for  statutorily  allowable 
purposes. 

Local  Negotiation  and  Resolution 

1.  In  general,  the  Departinent  relies 
upon  airport  proprietors,  aeronautical 
users,  and  the  market  and  institutional 
arrangements  within  which  they 
operate,  to  ensure  compliance  with 
applicable  legal  requirements.  Direct 
Federal  intervention  will  be  available, 
however,  where  needed. 

1.1     The  Department  encourages 
direct  resolution  of  differences  at  the 
local  level  between  aeronautical  users 
and  the  airport  proprietor.  Such 
resolution  is  best  achieved  through 
adequate  and  timely  consultation 
between  the  airport  proprietor  and  the 
aeronautical  users.  Airport  proprietors 
should  engage  in  adequate  and  timely 
consultation  with  aeronautical  users 
about  airport  fees. 

1.1.1  Airport  proprietors  should 
consult  with  aeronautical  users  well  in 
advance,  if  practical,  of  introducing 
significant  changes  in  charging  systems 
and  procedures  or  in  the  level  of 
charges.  The  proprietor  should  provide 
adequate  information  to  permit 
aeronautical  users  to  evaluate  the 
airport  proprietor's  justification  for  the 
change  and  to  assess  the  reasonableness 
of  the  proposal.  For  consultations  to  be 
effective,  airport  proprietors  should  give 
due  regard  to  the  views  of  aeronautical 
users  and  to  the  effect  upon  them  of 
changes  in  fees.  Likewise,  aeronautical 
users  should  give  due  regard  to  the 
views  of  the  airport  proprietor  and  the 
financial  needs  of  the  airport. 

1.1.2  To  further  the  goal  of  effective 
consultation.  Appendix  1  of  this  policy 
statement  contains  a  description  of 
information  that  the  Department 
considers  would  be  useful  to  the  carriers 
and  other  aeronautical  users  to  permit 
meaningful  consultation  and  evaluation 
of  a  proposal  to  modify  fees. 

1.1.3  Airport  proprietors  should 
consider  the  public  interest  in 
establishing  airport  fees,  and 
aeronautical  users  should  consider  the 
public  interest  in  consulting  with 
airports  on  setting  such  fees. 

1.1.4  Airport  proprietors  and 
aeronautical  users  should  consult  and 
make  a  good-faith  effort  to  reach 
agreement.  Absent  agreement,  airport 
proprietors  are  free  to  act  in  accordance 
with  their  proposals,  subject  to  review 
by  the  Secretar>'  or  the  Administrator  on 
complaint  by  the  user  or,  in  the  case  of 
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fees  subject  to  49  U.S.C.  §  47129.  upon 
request  by  the  airport  operator,  or,  in 
unusual  circumstances,  on  the 
Department's  initiative. 

1.1.5  To  facibtate  local  resolution 
and  reduce  the  need  for  direct  Federal 
intervention  to  resolve  differences  over 
aeronautical  fees,  the  Department 
encourages  airport  proprietors  and 
aeronautical  users  to  include  alternative 
dispute  resolution  procedures  in  their 
lease  and  use  agreements. 

1.1.6  Any  newly  established  fee  or 
fee  increase  that  is  the  subject  of  a 
complaint  under  49  U.S.C.  §  47129  that 
is  not  dismissed  by  iiie  Secretary  must 
be  paid  to  the  airport  proprietor  under 
protest  by  the  complainant.  Unless  the 
airport  proprietor  and  complainant 
agree  othenvise,  the  airport  proprietor 
will  obtain  a  letter  of  credit,  or  surety 
bond,  or  other  suitable  credit  instrument 
in  accordance  with  the  provisions  of  49 
U.S.C.  47129(d].  Pending  issuance  of  a 
final  order  determining  reasonableness, 
an  airport  proprietor  may  not  deny  a 
complainant  currently  providing  air 
service  at  the  airport  reasonable  access 
to  airport  facilities  or  services,  or 
othenvise  interfere  with  that 
complainant's  prices,  routes,  or  services, 
as  a  means  of  enforcing  the  fee,  if  the 
complainant  has  complied  with  the 
requirements  for  payment  under  protest. 

1.2    Where  airport  proprietors  and 
aeronautical  users  have  been  unable, 
despite  all  reasonable  efforts,  to  resolve 
disputes  between  them,  the  Department 
will  act  to  resolve  the  issues  raised  in 
the  dispute. 

1.2.1  In  the  case  of  a  fiee  imposed  on 
one  of  more  air  carriers  or  foreign  air 
carriers,  the  Department  will  issue  a 
determination  on  the  reasonableness  of 
the  fee  up>on  the  filing  of  a  written 
request  for  a  determination  by  the 
airport  proprietor  or,  if  the  Department 
determines  that  a  significant  dispute 
exists,  upon  the  filing  of  a  complaint  by 
one  or  more  air  carriers  or  foreign  air 
carriers,  in  accordance  with  49  U.S.C. 
47129  and  implementing  regulations. 
Pursuant  to  the  provisions  of  49  U.S.C. 
47129.  the  Department  may  only 
determine  whether  a  fee  is  reasonable  or 
unreasonable,  and  may  not  set  the  level 
of  the  fee. 

1.2.2  In  the  case  of  fees  imposed  on 
other  aeronautical  users,  the  Etepartment 
will  first  offer  its  good  offices  to 
facilitate  parties  reaching  a  successful 
outcome  in  a  timely  manner.  Prompt 
resolution  of  these  disputes  is  always 
desirable  since  extensive  delay  can  lead 
to  uncertainty  for  the  public  and  a 
hardening  of  the  parties'  positions.  Air 
carriers  and  foreign  air  carriers  may 
request  the  assistance  of  the  Dopartmnnt 
in  advance  of  or  in  lieu  of  the  formal 


complaint  procedure  described  in  1.2.1.; 
however,  the  60-day  period  for  filing  a 
complaint  under  §  47129  is  not 
extended  or  tolled  by  such  a  request. 

1.2.3     In  the  case  of  fees  imposed  on 
other  aeronautical  users,  where 
negotiations  between  the  parties  are 
unsuccessful  and  a  complaint  is  filed 
alleging  that  airport  fees  violate  an 
airport  proprietor's  federal  grant 
obligations,  the  Department  will,  wher^ 
warranted,  exercise  the  agency's  broad 
statutory  authority  to  review  the  legality 
of  those  fees  and  to  issue  such 
determinations  and  take  such  actions  as 
are  appropriate  based  on  that  review. 

1.3    Airport  proprietors  must  retain 
the  ability  to  respond  to  local  conditions 
with  flexibility  and  innovation.  An 
airport  proprietor  is  encouraged  to 
achieve  consensus  and  agreement  with 
its  airline  tenants  before  implementing 
a  practice  that  would  represent  a  major 
departure  from  this  guidance.  However, 
the  requirements  of  any  law,  including 
the  requirements  for  the  use  of  airport 
revenue,  may  not  be  waived,  even  by 
agreement  with  the  aeronautical  users. 

Fair  and  Reasonable  Fees 

2.  Rales,  fees,  rentals,  landing  fees, 
and  other  service  charges  ("flBes") 
imposed  on  aeronautical  users  for  the 
aeronautical  use  of  the  airport 
("aeronautical  fees")  must  be  fair  and 
reasonable. 

2. 1     Revenues  bora  aeronautical  fees 
(aeronautical  revenues)  may  not  exceed 
the  costs  to  the  airport  proprietor  of 
providing  airport  services  and  facilities 
currently  in  aeronautical  use 
(aeronautical  costs)  unless  otherwise 
agreed  to  by  the  affected  aeronautical 
users. 

2.1.1  Aeronautical  users  may  receive 
a  cross-credit  of  nonaeronautical 
revenues  only  if  the  airport  proprietor 
agrees.  Agreements  providing  for  such 
cross-crediting  are  commonly  referred  to 
as  "residual  agreements"  and  generally 
provide  a  sharing  of  nonaeronautical 
revenues  with  aeronautical  users.  The 
aeronautical  users  may  in  tum  agree  to 
assume  part  or  all  of  the  liability  for 
non-aeronautical  costs,  or  an  airport 
proprietor  may  cross-credit 
nonaeronautical  revenues  to 
aeronautical  users  even  in  the  absence 
of  such  an  agreement,  but  an  airport 
proprietor  may  not  require  aeronautical 
users  to  cover  losses  generated  by 
nonaeronautical  facilities  except  by 
agreement. 

2.1.2  In  other  situations,  an  airport 
proprietor  assumes  all  liability  for 
airport  costs  and  retains  all  airport 
profits  for  its  own  use  in  accordance 
with  Federal  requirements.  TTiis 
approach  to  airport  financing  is 


generally  referred  to  as  the 
compensatory  approach. 

2.1.3  Airports  frequently  adopt 
charging  systems  that  employ  elements 
of  both  approaches. 

2.1.4  Federal  law  does  not  require  a 
single  approach  to  airport  financing. 
Rates  may  be  set  according  to  a  residual 
or  compensatory  rate-setting 
methodology,  or  any  combinaticm  of  the 
two.  or  according  to  a  new  rate-setting 
methodology,  as  long  as  the 
methodology  used  is  applied 
consistently  to  similarly  situated 
aeronautical  users  and  as  otherwise 
required  by  this  policy.  Airport 
proprietors  may  set  rates  for 
aeronautical  use  of  airport  facilities  by 
ordinance,  statute  or  resolution, 
regulation,  or  by  agreement. 

2.2  The  "rate  bas«"  is  the  total  of  all 
aeronautical  costs  that  may  be  recove.^ed 
from  aeronautical  users  through 
aeronautical  fees.  Airport  proprietors 
must  employ  a  reasoivable,  consistent, 
and  "transparent"  (i.e.,  clear  and  fully 
justified)  method  of  establishing  the  rate 
base  and  adjusting  the  rate  base  on  a 
timely  and  predictable  schedule. 

2.3  In  the  absence  of  an  agreement 
with  aeronautical  users,  costs  that  may 
be  included  in  the  rate  base  (allowable 
costs)  are  limited  to  all  operating  and 
maintenance  expenses  directly  and 
indirectly  associated  with  the  provision 
of  aeronautical  facilities  and  sen  ices 
(including  environmental  costs,  as  set 
forth  below);  all  capital  costs  associated 
with  the  provision  of  aeronautical 
facilities  and  services  currently  in  use, 
as  set  forth  below:  and  current  costs  of 
planning  future  aeronautical  facilities 
and  services. 

2.3.1  Where  airport  proprietors  have 
expended  funds  from  nonaeronautical 
sources  to  finance  capital  investments 
for  aeronautical  use,  the  imphcit  capital 
cost  of  these  fijnds  may  be  included  in 
the  aeronautical  rate  base  in  addition  lo 
the  cost  of  the  asset.  The  Department 
considers  it  reasonable  to  use,  as  a 
measure  of  the  implicit  capital  cost,  the 
rate  of  interest  prevailing  on  bonds 
issued  for  a  comparable  purpose  at  the 
time  of  the  expenditure  at  that  airport  or 
at  another  airport  with  similar  bond 
rating. 

2.3.2  Airport  proprietors  may 
include  reasonable  environmental  costs 
in  the  rate  base  to  the  extent  that  th« 
airport  proprietor  incurs  a 
corresponding  actual  e.\ptinse.  All 
revenues  received  based  on  the 
inclusion  of  these  costs  Ln  the  rate  bas«; 
are  subject  to  Federal  requirements  on 
the  use  of  airport  revenue.  Reasonable 
environmental  costs  include,  but  are  ni'l 
necessarily  limited  to.  the  follouinp; 


(a)  The  costs  of  investigating  and 
remediating  environmental 
contamination  caused  by  aeronautical 
operations  at  the  airport  at  least  to  the 
extent  that  such  investigation  or 
remediation  is  required  by  or  consistent 
with  local,  state  or  federal 
environmental  law,  and  to  the  extent 
such  requirements  are  applied  to  other 
similarly  situated  enterprises. 

(b)  The  cost  of  mitigating  the 
environmental  impact  of  an  airport 
development  project  (if  the 
development  project  is  one  for  which 
costs  may  be  included  in  the  users'  rate 
base),  at  least  to  the  extent  that  these 
costs  are  incurred  in  order  to  secure 
necessary  approvals  for  such  projects, 
including  but  not  limited  to  approvals 
under  the  National  Environmental 
Policy  Act  and  similar  state  statutes; 

(c)  The  costs  of  aircraft  noise 
abatement  and  mitigation  measures, 
both  on  and  off  the  airport,  including 
but  not  limited  to  land  acquisition  and 
acoustical  insulation  expenses,  to  the 
extent  that  such  measures  are 
undertaken  as  part  of  a  comprehensive 
and  publicly-disclosed  airport  noise 
compatibility  program;  and 

(d)  The  costs  of  insuring  against 
future  liability  for  environmental 
contamination  caused  by  current 
aeronautical  activities.  Under  this 
provision,  the  costs  of  self-insurance 
may  be  included  in  the  rate-base  only  to 
the  extent  that  tihey  are  incurred 
pursuant  to  a  self-insurance  program 
that  conforms  to  applicable  insurance 
industry  standards  for  self-insurance 
practices. 

2.3.3  Airport  proprietors  are 
encouraged  to  establish  fees  with  due 
regard  for  economy  and  efficiency. 

2.3.4  The  airport  proprietor  niay 
include  in  the  rate  base  amounts  needed 
to  fund  debt  service  and  other  reserves 
and  to  meet  cash  flow  requirements  as 
specified  in  financing  agreements  or 
covenants  (for  facilities  in  use);  to  fund 
cash  reserves  to  protect  against  the  risks 
of  cash-flow  fluctuations  associated 
with  normal  airport  operations;  and  to 
fund  reasonable  cash  reserves  to  protect 
against  other  contingencies. 

2.3.5  The  airport  proprietor  may 
include  in  the  rate  base  capital  costs  in 
accordance  with  the  following  guidance, 
which  is  based  on  the  principle  of  cost 
causation: 

(a)  Costs  of  facilities  directly  used  by 
the  aeronautical  users  may  be  fully 
included  in  the  rate  base,  in  a  manner 
consistent  with  this  policy.  For 
example,  the  capital  cost  of  a  runway 
may  be  included  in  the  rate  base  used 
to  establish  landing  fees. 

(b)  Costs  of  airport  facilities  used  for 
both  aeronautical  and  non-aeronautical 


uses  (shared  costs)  may  be  included  in 
a  particular  aeronautical  rate  base  if  the 
facility  in  question  supports  the 
aeronautical  activity  reflected  in  that 
rate  base.  The  portion  of  shared  costs 
allocated  to  aeronautical  users  should 
not  exceed  an  amount  that  reflects  the 
aeronautical  purpose  and  proportionate 
aeronautical  use  of  the  facility  in 
relation  to  nonaeronautical  use  of  the 
facility,  unless  the  affected  aeronautical 
users  agree  to  the  allocation. 
Aeronautical  users  may  not  be  allocated 
all  costs  of  facilities  that  are  used  by 
both  aeronautical  and  nonaeronautical 
■  users  unless  they  agree  to  that 
allocation. 

2.4    Airport  proprietors  must  comply 
with  the  following  practices  in 
establishing  the  rate  base,  provided, 
however,  that  one  or  more  aeronautical 
users  may  agree  to  a  rate  base  that 
deviates  from  these  practices  in  the 
establishment  of  those  users'  fees. 

2.4.1     Airport  assets  included  in  the 
rate  base  must  be  valued  according  to 
their  historic  cost  to  the  original  airport 
proprietor.  Subsequent  airport 
proprietors  generally  shall  acquire  the 
cost  basis  of  an  asset  at  the  original 
airport  proprietor's  historic  cost. 

(a)  For  facilities  other  than  airfield 
facilities  and  land,  an  airport  proprietor 
may  use  valuation  methodologies  other 
than  historic  cost  valuation  as  set  forth 
above,  so  long  as  total  aeronautical 
revenues  do  not  exceed  the  total  costs 
(based  on  historic  costs)  included  in  the 
aeronautical  rate  base,  and  so  long  as 
the  valuation  method  is  justified  and 
applied  on  a  consistent  basis  to 
comparable  facilities. 

(b)  Where  comparable  assets,  e.g.,  two 
runways  or  two  terminals,  were  built  at 
different  times  and  have  different 
historic  costs,  the  airport  proprietor  may 
combine  the  cost  basis  of  the 
comparable  assets  to  develop  a  single 
cost  basis  applicable  to  all  such 
facilities. . 

2.4.2  "The  costs  of  facilities  not  yet 
built  and  operating  may  not  be  included 
in  the  rate  base.  However,  the  debt- 
service  and  other  carrying  costs 
incurred  by  the  airport  proprietor 
during  construction  may  be  capitalized 
and  amortized  once  the  facility  is  put  in 
ser\ice.  The  airport  proprietor  may 
include  in  the  rate  base  the  costs  of  land 
that  facilitates  the  current  operations  of 
the  airport. 

2.4.3  The  rate  base  of  an  airport  ma  v 
include  costs  associated  with  another 
airport  currently  in  use  only  if:  (1)  The 
proprietor  of  the  first  airport  is  also  the 
proprietor  of  the  second  airport;  (2)  the 
second  airport  is  currently  in  use;  and 
(3)  the  costs  of  the  second  airport  to  be 
included  in  the  first  airport's  rate  base 


are  reasonably  related  to  the  aviation 
benefits  that  the  second  airport  provides 
or  is  expected  to  provide  to  the 
aeronautical  users  of  the  first  airport. 

(a)  Element  no.  3  above  will  be 
presumed  to  be  satisfied  if  the  second 
airport  is  designated  as  a  reliever  airport 
for  the  first  airport  in  the  FAA's 
National  Plan  of  Integrated  Airport 
Systems  (NPIAS). 

2.5    At  all  times,  airport  proprietors 
must  comply  with  the  following 
practices: . 

2.5.1  Indirect  costs  may  not  be 
included  in  the  rate  base  unless  they  are 
based  on  a  reasonable,  transparent  cost 
allocation  formula  calculated 
consistently  for  other  units  or  cost 
centers  of  government. 

2.5.2  Tne  costs  of  airport 
development  or  planning  projects  paid 
for  with  government  grants  and 
contributions  and  passenger  facility 
charges  (PFCs)  may  not  be  included  in 
the  rate  base. 

2.5.2(a)     In  the  case  of  a  PFC-funded 
project  for  terminal  development,  for 
gates  and  related  areas,  or  for  a  facility 
that  is  occupied  by  one  or  more  carriers 
on  an  exclusive  or  preferential  use  basis, 
the  fees  paid  to  use  those  facilities  shall 
be  no  less  than  the  fees  charged  for 
similar  facilities  that  were  not  financed 
with  FFC  revenue. 

Prohibition  on  Unjust  Discrimination 

3.     Aeronautical  fees  may  not 
unjustly  discriminate  against 
aeronautical  users  or  user  groups. 

3.1     Unless  aeronautical  users  agree, 
aeronautical  fees  imposed  on  any 
aeronautical  user  or  group  of 
aeronautical  users  may  not  exceed  the 
costs  allocated  to  that  user  or  user  group 
under  a  cost  allocation  methodology 
adopted  by  the  airport  proprietor  that  is 
consistent  with  this  guidance. 

3.1.1     The  prohibition  on  unjust 
discrimination  does  not  prevent  an 
airport  proprietor  from  making 
reasonable  distinctions  among 
aeronautical  users  (such  as  signatory 
and  non-signatory  carriers)  and 
assessing  higher  fees  on  certain 
categories  of  aeronautical  users  based  on 
those  distinctions  (such  as  higher  fees 
for  non-signatory  carriers,  as  compa.-ed 
to  signatory-  carriers). 

3.2  A  properly  structured  peak 
pricing  system  that  allocates  limited 
resources  using  price  during  periods  of 
congestion  will  not  be  considered  to  be 
unjustly  discriminatory.  An  airport 
proprietor  may.  consistent  with  the 
policies  expressed  in  this  policy 
statement,  establish  fees  that  enhance 
the  efficient  utilization  of  the  airport 

3.3  Relevant  provisions  of  the 
Convention  on  International  Civil 
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Aviation  (Chicago  Convention)  and 
many  bilateral  aviation  agreements 
specify,  inter  alia,  that  charges  imposed 
on  foreign  airlines  must  not  be  unjustly 
discriminatory,  must  not  be  higher  than 
those  imposed  on  domestic  airlines 
engaged  in  similar  international  air 
services  and  must  be  equitably 
apportioned  among  categories  of  users. 
Charges  to  foreign  air  carriers  for 
aeronautical  use  that  are  inconsistent 
with  these  principles  will  be  considered 
unjustly  discriminatory  or  unfair  and 
unreasonable. 

3.4    Allowable  costs — costs  properly 
included  in  the  rate  base — must  be 
allocated  to  aeronautical  users  by  a 
transparent,  reasonable,  and  not 
unjustly  discriminatory  rate-setting 
methodology.  The  methodology  must  be 
applied  consistently  and  cost 
differences  must  be  determined 
quantitatively;  when  practical. 

3.4.1    Common  costs  (costs  not 
directly  attributable  to  a  specific  user 
group  or  cost  center)  must  be  allocated 
according  to  a  reasonable,  transparent 
and  not  unjustly  discriminatory  cost 
allocation  formula  that  is  appUed 
consistently,  and  does  not  require  any 
air  carrier,  foreign  air  carrier  or  other 
aeronautical  user  group  to  pay  costs 
properly  allocable  to  other  users. 

Requirement  To  Be  Financially  Self- 
SustaJning 

4.    Airport  proprietors  must  maintain 
a  fee  and  rental  structure  that  in  the 
circumstances  of  the  airport  makes  the 
airport  as  financially  self-sustaining  as 
possible. 

4.1     If  market  conditions  or  demand 
for  air  service  do  not  permit  the  airport 
to  be  financially  self-sustaining,  the 
airport  proprietor  should  establish  long- 
term  goals  and  targets  to  make  the 
airport  as  financially  self-sustaining  as 
possible. 

4.1.1     Airport  proprietors  are 
encouraged,  when  entering  into  new  or 
revised  agreements  or  otherwise 
e.stablishing  rates,  charges,  and  fees,  to 
undertake  reasonable  efforts  to  make 
their  particular  airports  as  self 
sustaining  as  possible  in  the 
circumstances  existing  at  such  airports. 

(a)    Absent  agreement  with 
aeronautical  users,  the  obligation  to 
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make  the  airport  as  self-sustaining  as 
possible  does  not  permit  the  airport 
proprietor  to  establish  aeronautical  fees 
that  exceed  the  airport  proprietor's 
aeronautical  costs. 

4.1.2    At  some  airports,  market 
conditions  may  not  permit  an  airport 
proprietor  to  establish  fees  that  are 
sufficiently  high  to  recover  aeronautical 
costs  and  sufficiently  low  to  allow 
commercial  aeronautical  services  to 
operate  at  a  profit.  In  such 
circumstances,  an  airport  proprietor's 
decision  to  charge  rates  that  are  below 
those  needed  to  achieve  self- 
sustainability  in  order  to  asstire  that 
services  are  provided  to  the  public  is 
not  inherently  inconsistent  with  the 
obligation  to  make  the  airport  as  self- 
sustaining  as  possible  in  the 
circumstances. 

4.2     In  establishing  new  fees,  and 
generating  revenues  from  all  sources, 
airport  owners  and  operators  should  not 
seek  to  create  revenue  surpluses  that 
exceed  the  amounts  to  be  used  for 
airport  system  purposes  and  for  other 
purposes  for  which  airport  revenues 
may  be  spent  under  49  U.S.C. 
47107(b)(1).  including  reasonable 
reserves  and  other  funds  to  facilitate 
financing  and  to  cover  contingencies. 
While  fees  charged  to  nonaeronautical 
users  may  exceed  the  costs  of  service  to 
those  users,  the  surplus  funds 
accumulated  from  those  fees  must  be 
used  in  accordance  with  §  47107(b). 

Requirements  Governing  Revenue 
Application  and  Use 

5.     In  accordance  with  relevant 
Federal  statutory  provisions  governing 
the  use  of  airport  revenue,  airport 
proprietors  may  expend  revenue 
generated  by  the  airport  only  for 
statutorily  alfewable  purposes. 

5.1  Additional  information  on  the 
statutorily  allowed  uses  of  aii  port 
revenue  is  contained  in  separate 
guidance  published  by  the  FAA 
pursuant  to  §  112  of  the  FAA 
Authorization  Act  of  1994,  which  is 
codified  at  49  U.S.C  47107(1). 

5.2  The  progressive  accumulation  of 
substantial  amounts  of  airport  revenues 
may  warrant  an  FAA  inquiry  into  the 
airport  proprietor's  appUcation  of 
revenues  to  the  local  airport  system. 


Issued  in  Washington.  DC,  on  January  30. 
1995. 

Federieo  Pema, 

Secretary  of  Transportation. 

David  R.  Hiiisan, 

Administrator.  Federal  Aviation 
Administration. 

Appendix  1— hrforTnation  for  Aeronantical 
L'ser  Charges  Consultations 

The  Department  of  Transportation 
ordinarily  experts  the  following  information 
to  be  available  to  aeronautical  users  in 
connection  with  consultations  over  changes 
in  airport  rates  and  charges: 

1.  Historic  Financial  Information  covering 
two  fiscal  years  prior  to  the  current  year 
including,  at  minimum,  a  profit  and  loss 
statement,  balance  sheet  and  cash  flow 
statement  for  the  airport  implementing  the 
charges. 

2.  Justification.  Econoaiic,  financial  and/or 
legal  justification  for  changes  in  the  charging 
methodology  or  in  the  level  of  aeronrutical 
rates  and  charges  at  the  airport.  Airports 
should  provide  infonnatioo  on  the 
aeronautical  costs  they  are  including  in  the 
rate  base. 

3.  Traffic  Information.  Annual  nun>bersof 
terminal  passengers  ajid  aircraft  movensents 
for  each  of  the  two  preceding  years. 

4.  Planning  and  Forecasting  Information. 

(a)  To  the  extent  applicable  to  current  or 
proposed  fees,  the  long-term  airport  strategy 
setting  out  long-term  financial  and  U^ffic 
forecasts,  major  capital  projects  and  capital 
expenditure,  and  particular  areas  requiring 
strategic  action.  This  material  should  include 
any  material  provided  for  public  or 
government  reviews  of  major  airport 
developments,  including  analyses  of  demand 
and  capacity  and  expenditure  estimates. 

(b)  Accurate,  complete  information  specific 
to  the  airport  for  the  current  and  the  forecast 
year,  including  the  current  and  proposed 
budgets,  forecasts  of  airport  charges  revenue. 
the  projected  number  of  landings  and 
passengers,  expected  operating  and  capital 
expenditures,  debt  service  payments, 
contributions  to  restricted  funds,  or  other 
required  accounts  or  reserves. 

(c)  To  the  extent  the  airport  uses  a  residual 
or  hybrid  charging  methodology,  a 
description  of  key  factors  expected  lo  affect 
commercial  or  other  nonaeronautical 
revenues  and  operating,  costs  in  the  current 
and  following  years. 

(FR  Doc.  95-2673  Filed  1-31-95;  3:13  pmt 
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Rules  of  Practice  for  Proceedings 
Concerning  Airport  Fees 

AGENCY:  Office  of  the  Secretary.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  establishes 
specific  procedural  rules  under  which 
the  Department  of  Transportation  will 
handle  complaints  by  air  carriers  and 
foreign  air  carriers  for  a  determination 
of  the  reasonableness  of  a  fee  increase 
or  newly  established  fee  imposed  upon 
the  carrier  by  th«  owner  or  operator  of 
an  airport.  It  alsd  establishes  rules  that 
would  apply  to  requests  by  the  owner  or 
operator  of  an  airport  for  such  a 
determination.  The  final  rule  responds 
to  the  mandate  in  the  recently  enacted 
Federal  Aviation  Administration 
Authorization  Act  of  1994  requiring  the 
Department  to  issue  regulations 
establishing  prooodures  for  acting  upon 
such  complaints  by  air  carriers  and 
requests  by  airport  owners  and 
operators. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
February  3,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Klothe,  Office  of  Regulation  and 
Enforcement,  Office  of  the  General 
Coimsel,  United  States  Department  of 
Transportation,  400  Seventh  Street,  SVV, 
Washington,  DC  20590,  telephone  (202) 
365-9307.  : 

SUPPLEMENTARY  WrORMATION: 
Background 

This  rulemaking  had  its  origins  in  two 
related  notices  on  the  subject  of  Federal 
policy  on  airport  rates  and  charges 
issued  by  the  Offioe  of  the  Secretary  of 
Transportation  (OST)  and  the  Federal 
Aviation  Administration  on  June  9, 
1994.  A  jointly-issued  notice  entitled 
■'Proposed  Policy  Regarding  Airport 
Rates  and  Charges"  (Proposed  Policy) 
listed  and  explained  the  proposed 
Federal  policy  on  the  rates  and  charges 
that  an  airport  proprietor  can  charge  to 
aeronautical  users  of  the  airport.  (59  FR 
29874);  a  supplemental  notice 
concerning  the  proposed  policy  was 
issued  on  October  12, 1994  (59  FR 
51836).  The  FAA  also  issued  a  notice  of 
proposed  rulemaking  entitled  "Rules  of 
Practice  for  Federally  Assisted  Airports" 
setting  forth  procedures  for  the  filing, 
investigation,  and  adjudication  of 
complaints  against  airports  for  alleged 


violation  of  Federal  requirements  under 
the  Airport  and  Airway  Improvement 
Act  of  1982,  as  amended,  and  the  Anti- 
Head  Tax  Act  provisions  of  the  Federal 
Aviation  Act  (59  FR  29880);  subpart  ]  of 
the  proposed  rule  provided  special 
procedures  for  the  expedited  review  of 
complaints  by  airlines  involving  the  fees 
charged  by  an  airport  proprietor. 

Subsequently,  Congress  passed  the 
FAA  Authorization  Act  of  1994,  which 
was  signed  into  law  on  August  23, 1994. 
Section  113  of  the  FAA  Authorization 
Act  included  specific  provisions  for  the 
resolution  of  airport-air  carrier  disputes 
concerning  airport  fees.  The  procedures 
contemplated  by  the  FAA  Authorization 
Act  were  substantially  diffp.ent  horn 
those  proposed  by  the  FAA. 
Accordingly,  the  FAA  withdrew  its 
NPRM  on  September  16,  1994,  insofar 
as  it  applied  to  the  resolution  of  the 
reasonableness  of  airport  fees  charged  to 
air  carriers.  (59  FR  47568).  However,  the 
remaining  procedures  proposed  in  the 
FAA  rvIPRM,  which  would  apply  to  the 
various  other  kinds  of  complaints  filed 
against  airports  relating  to  Federal 
requirements,  are  not  affected  by  the 
FAA  Authorization  Act,  and  the 
comment  period  on  the  remaining 
proposals  closed  on  December  1, 1994. 
In  lieu  of  the  procedures  proposed  by 
the  FAA  for  handling  air  carrier 
complaints  about  airport  rates  and 
charges,  the  Office  of  the  Secretary 
issued  a  new  NPRM  on  October  24, 
1994.  As  contemplated  by  the  FAA 
Authorization  Act,  the  October  24     , 
NPRM  stated  that  the  procedures 
contained  in  14  CFR  Part  302  would 
generally  govern  air  carrier  complaints 
as  well  as  requests  by  airport  owners  or 
operators  for  a  determination  of  the 
reasonableness  of  airports  fees  and 
charges. 

Discussion  of  Comments 

The  Department  received  twelve 
comments  on  the  NPRM.  They  were 
submitted  by  the  Air  Transport 
Association  (ATA),  the  Aircraft  Owners 
and  Pilots  Association  (AOPA),  the 
Airports  Council  International — North 
America  (ACI-NA),  the  American 
Association  of  Airport  Executives 
(AAAE),  the  General  Aviation 
Manufacturers  Association  (GAMA),  the 
International  Air  Transport  Association 
(lATA),  Japan  Airlines  Company  ()AL), 
the  Los  Angeles  Department  of  Airports, 
the  Maryland  Aviation  Administration, 
the  Massachusetts  Port  Authority 
(Massport),  the  Metropolitan 
Washington  Airports  Authority,  and  the 
National  Business  Aircraft  Association 
Inc.  (NBAA). 

Although  there  were  numerous 
requests  for  changes  to  particular 


provisions,  the  comments  generally 
expressed  support  for  the  overall 
concept  of  the  proposed  rule.  The 
proposed  regulatory  approach,  i.e., 
consolidating  all  complaints  as  soon  as 
the  first  carrier  files  a  complaint  under 
the  new  subpart,  received  several 
supporting  comments  and  no 
opposition.  Accordingly,  the  final  rule 
follows  this  approach  with  only  minor 
modifications.  We  turn  now  to  a 
discussion  of  the  issues  most  widely 
addressed  in  the  comments.  Other 
comments  are  addressed  in  the  section- 
by-section  analysis. 

Party  Status 

A  number  of  comraenters  addressed 
issues  involving  who  should  be  able  to 
make  use  of  the  expedited  procedures 
contained  in  the  new  subpart.  JAL 
expressed  specific  support  for  our 
proposal  to  allow  foreign  air  carriers  to 
use  the  expedited  procedures  along  with 
U.S.  air  carriers.  AAAE  stated  that  it 
considers  this  proposal  acceptable,  and 
ACI-NA  also  indicated  that  it  did  not 
object,  although  ACI-NA  added  that  "a 
foreign  air  carrier,  like  any  other  carrier, 
which  initiates  or  joins  a  case  should 
not  be  allowed  to  pursue  remedies  in 
other  forums,  in  order  to  avoid 
duplicative  proceedings  which  could 
lead  to  inconsistent  or  conflicting 
results."  Only  the  Los  Angeles 
Department  of  Airports  opposed 
including  foreign  air  carriers.  It  claims 
that  "Congress  intentionally  provided 
the  expedited  procedures  only  to  U.S. 
carriers,"  and  sugj^ests  tliat  making  this 
forum  available  to  foreign  carriers 
forfeits  a  bargaining  position  for  the 
United  States  and  contravenes  the 
principle  of  infematiunal  reciprocity. 

The  fuial  rale  adopts  the  proposal  to 
allow  foreign  air  carriers  to  file 
complaints  under  subpart  F.  As  uc 
noted  in  the  NPRM,  we  anticipate  that 
both  domestic  and  foreign  carriers  will 
dispute  airport  fees  they  believe  to  be 
unreasonable.  Since  the  economic  and 
other  issues  involved  in  determining  th«> 
reasonableness  of  a  fee  are  essentially 
the  same  whether  the  complainant 
carrier  is  U.S.  or  foreign,  it  will  be 
simpler  for  the  carriers,  the  airport  and 
the  Department  to  make  that 
determination  in  a  single  proceeding. 
Therefore,  while  the  FAA  Authori2ation 
Act  was  only  directed  at  complaints  by 
U.S.  carriers,  we  will  include  fo-'pign 
carriers  on  our  own  initiative. 

With  respect  to  the  comment  that 
foreign  carriers  filing  claims  under 
subpart  F  should  be  barred  from  seeking 
remedies  in  other  forums,  we  note  that 
the  various  bilateral  agreements  on  air 
service  between  the  United  States  and 
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other  countries  govern  the  rights  of 
foreign  air  carriers  in  this  regard. 

GAMA,  AOPA,  and  NBAA  all  argue 
that  we  should  further  expand  the 
applicability  of  this  subpart  to  cover 
complaints  by  general  aviation 
operators.  In  their  view,  the  arguments 
for  including  foreign  air  carriers  apply 
with  equal  force  to  general  aviation 
users.  While  we  recognize  that  there 
may  be  cases  in  which  an  airport 
imposes  essentially  similar  fees  on  both 
general  aviation  and  air  carrier 
operations,  we  cannot  grant  the  request 
to  expand  the  expedited  procedures  to 
general  aviation  operators.  The  FAA 
Authorization  Act  requires  the  Secretary 
to  determine  the  reasonableness  of  a 
challengesd  fee  within  120  days  after  a 
complaint  is  filed  and  indicates  a 
preference  for  oral  evidentiary 
procedures,  to  the  extent  that  such 
procedures  are  consistent  with  the  120- 
day  timeframe.  Our  procedures  must 
carry  out  the  Congressional  intent.  If 
general  aviation  operators  are  permitted 
to  make  use  of  this  subpart,  however, 
the  scope  of  the  hearing  would  be 
dramatically  expanded.  It  is  possible 
that  there  would  be  dozens,  conceivably 
even  hundreds,  of  additional  parties, 
possibly  with  divergent  interests.  If  this 
happened,  it  would  so  overwhelm  the 
Department's  resources  that  it  could 
become  impossible  for  the  Department 
to  meet  the  statutory  deadline. 

The  Metropolitan  Washington 
Airports  Authority  argues  that  there  is 
an  integral  relationship  between  the  fees 
paid  by  "signatory"  and  "non- 
signatory"  carriers.  (Signatory  carriers 
are  airlines  that  have  entered  into  a  use 
or  operating  agreement  with  the  airport 
operator.)  Therefore,  "it  is  important  for 
the  procedures  to  specify  that  the 
airport  can  join  as  indispensable  parties 
the  signatory  airlines  when  the  airports 
rates  and  charges  are  challenged  by  a 
non  signatory  airline."  The  final  rule 
does  not  incorporate  this  suggestion.  If 
a  carrier  (signatory  or  otherwise)  would 
be  affected  by  the  outcome  of  a 
complaint  filed  by  another  carrier  at  the 
same  airport,  it  may  well  choose  to 
participate  in  the  proceeding,  such  as  by 
filing  an  answer  to  the  complaint.  The 
NPRM's  proposal  to  require  service  of 
any  complaint  on  other  carriers 
(discussed  more  fully  below)  was  made 
partly  to  facilitate  such  participation. 
But  there  is  no  reason  to  require  the 
participation  of  carriers  with  no 
complaint  of  their  own  and  no  interest 
in  the  fee  being  challenged. 

Evidence  To  Be  Submitted  With 
Complaints,  Requests  and  Answers 

A  number  of  commenters  addressed 
the  proposal  in  the  NPRM  that  carrier 


complaints  should  contciin  all 
supporting  evidence  and  testimony,  and 
that  answers  should  similarly  be 
complete  with  all  evidence  and 
testimony  on  which  the  party  intends  to 
rely. 

lATA  commented  that  a  carrier  might 
not  have  access  to  much  of  the 
information  necessary  to  its  complaint     ' 
unless  the  airport  had  agreed  to  furnish 
it.  lATA  requested  that  the  final  rule 
make  clear  tliat  information  within  the 
custody  of  the  airport  could  be  used  by 
the  carrier  if  it  was  able  to  obtain  the 
information  only  after  the  complaint 
was  filed.  ATA  raised  the  same  issue, 
but  suggested  that  we  provide  for  a 
formal  discov  ery  process  within  the  30- 
day  period  following  the  complaint. 

The  Department's  Policy  Regarding 
Airport  Rates  and  Charges,  published  in 
today's  Federal  Register,  states  that 
airports  should  consult  with  carriers  in 
advance  of  changing  fees,  and  should 
provide  adequate  information  to  permit 
carriers  to  evaluate  the  justification  for 
the  change  and  the  reasonableness  of 
the  new  or  increased  fee.  We  expect  that 
airports  will  comply  with  this  policy. 

The  Department  finds  the  lATA  and 
ATA  concerns  valid.  However,  we 
believe  that  the  conduct  of  discovery  in 
the  3G-day  period  following  the 
complaint  would  be  a  burden  to  the 
airport  owner  or  operator  and  to  the 
government.  Moreover,  any  discovery 
conducted  would  be  unnecessary,  and 
therefore  excessive,  if  the  complaint  is 
subsequently  dismissed  because  the 
Secretary  determines  that  there  is  no 
significant  dispute.  Accordingly,  the 
Department  will  provide,  where 
necessary,  special  procedures  for  the 
exchange  or  disclosure  of  information 
by  the  parties. 

Airport  parties  had  equivalent 
objections  with  respect  to  the  proposed 
requirements  for  the  timing  and 
completejiess  of  answers.  ACI-NA, 
AAAE,  the  Los  Angeles  Department  of 
Airports,  and  Massport  all  argued  that 
airports  should  not  have  to  submit  their 
entire  response  with  the  answer.  They 
believe  that  answering  parties  should 
only  have  to  submit  a  brief  in  response 
to  a  complaint,  and  should  be  able  to 
supplement  their  submission  with 
exhibits  and  testimony  at  a  later  point 
in  the  proceeding. 

In  addition,  they  claim  that  it  is  unfair 
that  complainants  will  have  up  to  60 
days  to  gather  evidence  and  prepare 
exhibits  and  testimony,  while,  under  the 
proposal,  respondents  would  be 
required  to  submit  their  complete 
response  seven  calendar  days  after  the 
complaint  is  filed.  AAAE  and  ACI-NA 
suggested  that  we  allow  answers  to  be 
filed  21  days  after  the  initial  complaint. 


The  Los  Angeles  Department  of  Airports 
agreed,  and  also  suggested  the 
recommended  21-day  period  should  not 
start  until  the  last  day  that  complaints 
could  be  filed  (i.e.,  on  the  60th  day  after 
notice  of  the  fee  or  the  seventh  day  after 
the  first  complaint  is  filed).  This  would 
give  parties  a  total  of  up  to  28  days  to 
file  answers.  Massport  asked  for  a  14 
calendar-day  answer  period,  and  the 
Metropolitan  Washington  Airports 
Authority  recommended  14  days  for  the 
initial  complaint  and  seven  days  for  any 
additional  complaints.  The  Maryland 
Aviation  Administration  requested 
seven  business  days  instead  of  seven 
calendar  days. 

We  will  retain  the  requirement  that 
answers  contain  all  testimony  and 
exhibits  on  which  the  answering  party 
intends  to  rely.  The  carriers  pointed  out 
that  airport  owners  and  operators 
possess  much  of  the  information  that 
they  might  need  to  introduce  in 
challenging  a  fee.  However,  there  is  no 
fee  information  in  the  hands  of  the 
carriers  that  an  airport  would  need  to 
support  the  reasonableness  of  the  fee.  In 
view  of  the  extremely  short  decisional 
deadlines  imposed  by  the  FAA 
Authorization  Act,  it  is  important  that 
we  have  the  most  information  possible 
at  the  beginning  of  a  proceeding.  While 
it  is  true,  as  commenters  noted,  that 
complaining  carriers  have  up  to  60  days 
to  file  complaints,  we  do  not  agree  that 
this  gives  complainants  an  unfair 
advantage.  We  expect  airports  to  have 
all  the  economic  evidence  they  need  in 
support  of  a  new  or  increased  fee  before 
the  fee  is  increased  rather  than  after  a 
complaint  is  filed.  While  an  answer 
must,  of  course,  respond  to  the  specific 
matters  raised  in  a  complaint,  an  airport 
should  not  have  to  generate  significant 
new  data. 

On  the  other  hand,  we  believe  that  it 
is  reasonable  to  allow  some  additional 
time  to  prepare  and  submit  answers.  In 
the  case  of  complaints,  it  will  be  easier 
for  both  the  answering  party  and  the 
Department  if  answers  are  consolidated 
to  address  both  the  initial  complaint 
and  any  follow-on  complaints. 
Accordingly,  the  final  rule  provides  that 
answers  will  be  due  14  calendar  days 
after  the  initial  complaint  is  filed.  Thus, 
if  there  are  follow-on  complaints,  the 
answering  parties  will  still  have  a 
minimum  of  seven  days  to  address 
them.  We  will  also  allow  14  days  for 
answers  to  requests  for  determination. 

Determination  of  "Significant  Dispute" 

Within  30  days  after  a  carrier  files  a 
complaint,  the  FAA  Authorization  Act 
requires  the  Department  to  determine 
whether  there  is  a  "significant  dispute;" 
if  not,  the  statute  requires  the  Secretary' 


^eral  Register  /  Vol.  60.  No.  23  /  Friday,  February  3.  1995  /  Rules  and  Regulations 


6921 


to  dismiss  the  complaint.  Accordingly, 
a  number  of  commenters  addressed 
issues  associated  with  the  Secretary's 
determination). 

L\TA  point  id  out  that  the  languaoe  in 
proposed  §30^611  stated  that  the  ° 
Secretary  wouJd  issue  an  order  within 
30  days  determining  whether  a  carrier 
complaint  presented  a  significant 
dispute,  but  there  was  no  correspo.ndiiig 
language  on  reiquests  for  determination 
submitted  by  aia  airport  owner  or 
operator.  As  the  preamble  in  the  NPRM 
indicated,  it  has  been  our  intention  to 
issue  such  orders  within  30  days. 
However,  as  provided  in  §  302.619(c), 
when  both  a  complaint  and  a  request  for 
dotennination  have  been  filed  with 
respect  to  the  sjame  airport  fee,  the 
stalutorily-impwsed  12G-day  schedule 
for  resolving  complaints  controls  the 
course  cf  the  proceeding.  That  is,  as 
required  hy  the!  FAA  Authorization  Act, 
the  Secretary  \yill  determine  whether 
there  is  a  significant  dispute  within  30 
days  of  the  date  the  first  complaint  is 
filed.  In  such  cases,  the  determination 
may  come  more  than  30  days  after  the 
date  of  tlie  airport  request.  In  light  of 
lATA's  comment,  we  have  revised  the 
language  of  §  302.613  to  clarify  this 
point. 

The  comments  of  both  lATA  and  ATA 
ask  that  any  order  dismissing  a 
complaint  for  lack  of  a  significant 
dispute  should  be  clearly  stated  to  be 
final  and  appealable.  lATA  goes  on  to 
argue  the  propoeed  rule  would  leave  an 
airport  ovmet  or  operator  in  a  better 
position  following  dismissal  of  a  request 
for  determinatioo  than  a  carrier  would 
be  following  dismissal  of  a  complaint. 
We  disagree,  and  we  find  that  no  change 
is  necessary  in  the  final  rule.  If  the 
Secretary  dismisses  a  complaint  after 
finding  that  there  is  no  significant 
dispute  within  the  meaning  of  the  FAA 
Authorization  Act.  the  order  of 
dismissal  is  subject  to  the  same  judicial 
review  as  any  other  order  of  the 
Secretary.  (If  the  Secretary  instead  finds 
that  the  complaint  fails  to  meet  the 
procedural  requirements  of  this  subpart, 
the  order  will  set  forth  the  conditions 
under  which  a  revised  complaint  mav 
be  filed.)  ^ 

lATA  asks  that  §  302.611  "provide 
some  reasonably  accurate  guidelines 
and  standards  of  review"  under  which 
the  Secretary  will  review  complaints  to 
determine  whether  they  present  a 
significant  dispute.  ATA  suggests  that 
we  employ  the  standards  of  Federal 
Rule  of  Civil  Procedure  12(b)(6), 
accepting  any  complaint  as  constituting 
a  significant  dispute  as  long  as  it  "states 
a  claim  for  relief  under  Section  47129." 
In  the  alternative,  it  suggests  we  employ 
the  standards  for  grant  of  summary 


judgment  under  Federal  Rule  of  Civil 
Procedure  56.  Under  this  approach,  as 
ATA  states,  "a  'significant  dispute' 
would  exist  whenever  there  was  a 
genuine  issue  of  material  fact  or  law  " 

Accepting  eiOier  of  ATA 's 
recommendations  would  mean  that  the 
Departoient  would  set  for  hearing 
virtually  all  complaints  bruught.  no 
matter  how  trivial.  We  believe  that  this 
is  inconsistent  with  the  statutory  intent. 
If  Congress  had  meant  for  the 
Department  to  hear  every  complaint  in 
which  a  claim  is  made,  it  surely  would 
not  have  mandated  in  §  47129(c)(2)  that 
"the  Secretary  shall  dismiss  any 
complaint  if  no  significant  dispute 
exists."  (Emphasis  added.)  Congress 
established  the  extraordinary  dispute 
resolution  program  in  §47129  to  ensure 
that  caniers  and  airports  can  obtain  a 
prompt  decision  when  there  is  an 
important  fee  dispute.  It  plainly 
understood  that  the  Deparai;2ul  has 
limited  resources;  if  the  expcilited 
procedures  are  employed  any  time  a 
complainant  can  state  a  claim  or 
establish  that  Uiere  is  a  fact  in  dispute, 
the  Department  could  be  unable  to 
respond  adequately  when  there  are  truly 
significant  fge  disputes.  Moreover, 
while  we  are  sympathetic  to  lATA's 
request  for  clear  guidelines  and 
standards  for  review,  we  believe  that  the 
circumstances  at  each  airport  and  the 
facts  behind  each  fee  dispute  vary  loo 
widely  for  us  to  be  able  to  set  out 
specific  standards  in  the  final  rule.  As 
we  proposed,  however.  §  302.611  states 
that  we  will  set  forth  our  reasoning  in 
any  order  dismissing  a  complaint  on  the 
grounds  that  the  alleged  di.spute  is  not 
significant. 

AAAE  objected  to  the  statement  in  the 
preamble  that  one  piece  of  evidence  that 
a  dispute  is  significant  would  be  that 
the  complaining  carrier  had  attempted 
to  resolve  the  dispute  with  the  airport 
but  had  been  unsuccessful.  AAAE 
points  out,  "Airports  and  their  tenajit 
air  carriers  can  have  legitimate,  and 
even  vehement  disagreements  about 
issues  that  are,  objectively,  minor."  We 
agree  with  AAAE  that  the  intensity  of 
the  discussions  between  airports  and 
carriers  does  not  by  itself  mean  that 
there  is  a  significant  dispute  within  the 
meaning  of  §  47129.  Nevertheless,  as  the 
preamble  to  the  NPRM  stated,  the 
failure  of  direct  negotiations  "would  be 
some  indication,  although  not 
necessarily  proof,  that  there  is  a 
significant  dispute." 

ACI-NA  and  L\TA  disagree  sharply 
on  our  authority  to  dismiss  airport 
requests  for  determination  when  there  is 
no  significant  dispute.  AQ-NA  stated 
that  the  Department  was  correct  in 
determining  that  the  VAA  AuthorizaUon 


Act  makes  no  provision  for  dismissal  on 
that  basis  (in  contrast  with  its  sjitscific 
requirement  to  dismiss  carrier 
complaints  that  do  not  present  a 
significant  dispute).  L\TA.  on  Lhe  other 
hand,  claimed  that  our  failure  to 
provide  for  dismissal  of  an  airport 
owner  or  operator's  request  "is  clearly 
arbitrary  and  capricious."  As  lATA's 
comments  note,  however,  the  statutory 
language  on  dismi?s.als,  in  §  47129(c)(2). 
"on  its  face  appears  to  be  applicable 
only  to  complaints  and  air  carriers.  " 
(Emphasis  in  original.)  While  L\TA 
suggests  that  tliis  "may  be  the  result  of 
legislative  oversight,"  we  befieve  this 
language  is  plain,  and  we  will  adopt  the 
NPRM's  proposal  to  proceed  to  a  final 
order  on  the  merits  when  an  airport 
properly  submits  a  request  for 
determination. 

Ser\'!ce  of  Documents 

In  order  to  ensure  compliance  with 
the  extremely  short  time  frames 
provided  by  the  FAA  Authorization  Act 
for  acUon  on  fee  disputes;  the  NPRM 
proposed  special  scrv  ice  requirements. 
The  proposal  contained  three  main 
elements:  (1)  Complaints  and  requests 
for  determination  would  have  to  bt; 
serv-d  on  ail  carriers  providing  sen, ice 
to  the  airport;  (2)  For  most  filings, 
service  would  have  to  bo  made  by  hand, 
by  electronic  transmission,  or  by 
overnight  express  delivery;  and  (3) 
Parties  would  actually  have  to  receive 
the  documents  no  later  than  the  day 
they  are  filed. 

The  NPRM  stated -that  the  Department 
realized  that  these  ser/ice  requirements 
cculd  pose  a  burden  in  some  situations, 
but  it  also  expressed  our  belief  that  they 
are  necessary  to  permit  a  consolidated 
hearing  for  all  complaints.  Neverth.dess, 
we  specifically  invited  comment  on  the 
service  proposals,  and  particularly  on 
an  additional  proposal  to  substitute 
service  of  complaints  or  requests  for 
determination  on  members  of  any 
airline  negotiating  committee  at  the 
airport  radier  than  on  all  carriers  serving 
the  airport.  A  number  of  commenters 
responded  to  this  invitation. 

To  begin  with,  AAAE  and  ACI-NA 
supported  the  proposal  to  allow  service 
of  documents  on  airline  committee 
m.embers  at  those  airports  having  such 
committees.  The  Metropolitan 
Washington  Airport.<;  Authority  claime«I 
that  it  should  be  adequate  to  s«rve  the 
committee  itself,  withoui  serving  the 
individual  carrier  members.  ATA. 
however,  strongly  argued  that  service  on 
die  airline  committee  members  would 
not  provide  adequate  notice  to  other 
carriers  serving  the  airport;  it  advocated 
requiring  service  on  all  carriers  s»i'r\  ing 
the  airport,  preferably  at  their 
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headquarters'  offices.  Complaints  by 
carriers  drive  the  schedule  for 
determining  the  reasonableness  of 
airport  fees.  It  is  essential  that  carriers 
have  adequate  notice  when  a  document 
is  filed,  particularly  an  initiating 
complaint,  which  starts  the  seven-day 
period  for  follow-on  complaints.  In  light 
of  ATA's  comments,  therefore,  the  final 
rule  does  not  provide  for  serving  the 
members  of  the  airport's  carrier 
committee.^  Nevertheless,  we  continue 
to  be  concerned  about  the  potential 
burden  of  a  literal  application  of  a 
requirement  to  serve  "all  carriers."  As 
the  comments  of  the  Metropolitan 
Washington  Airports  Authority  pointed 
out,  "the  requirement  to  serve  'all' 
carriers  could  become  an  unnecessary 
procedural  hurdle  that  prevents  the 
expeditious  resolution  of  a  fee  dispute," 
because  it  could  be  read  to  require 
service  on  even  the  most  infrequent 
users  of  the  airport.  The  MetropoHtan 
Washington  Airports  Authority 
recommended  that  service  be  limited  to 
carriers  that  operated  at  the  airport 
within  the  30  days  prior  to  the  filing, 
while  AAAE  and  ACI-NA  suggested 
using  the  Air  Carrier  Activity 
Information  System  (ACAIS)  as  the  basis 
for  determining  which  carriers  should 
be  served.  As  these  parties  note,  airports 
already  use  the  list  of  carriers  on  the 
ACAIS  in  determining  which  carriers  to 
serve  with  respect  to  Passenger  Facility 
Charges  under  14  CFR  Part  158. 
Accordingly,  we  believe  that  the  ACAIS 
list  can  similarly  serve  as  the  basis  for 
an  acceptable  means  of  compliance  with 
the  service  requirements  of  subpart  F  as 
well. 

While  the  ACAIS  list  provides  an 
objective  and  convenient  starting  point 
for  parties  needing  to  serve  all  carriers, 
it  must  be  recognized  that  the  list  is 
based  on  carriers  that  served  the  airport 
during  the  preceding  year,  and  thus  may 
not  include  now  entrants.  In  addition, 
carriers  operating  under  14  CFR  Part 
135  are  not  required  to  submit  data  for 
ACAIS,  although  many  do  so 
voluntarily.  Therefore,  as  ACI-NA 
proposed,  any  party  intending  to  make 
use  of  the  ACAIS  fist  for  service  must 
also  serve  any  other  carrier  known  to  be 
operating  at  the  airport  but  not  on  the 
list.  This  is  the  same  practice  that  is 
followed  with  respect  to  PFC 
applications. 


'  For  the  same  reason,  we  will  not  adopt  ATA's 
contingent  suggestion  to  allow  carriers  to  serve  only 
a  written  notice  that  a  complaint  had  been  filed, 
along  with  instructions  on  how  to  obtain  complete 
copies.  We  believe  interested  persons  must  have 
immediate,  full  information  about  the  filing.  (In  any 
event,  ATA  stated  that  its  suggestion  assumed 
additional  time  would  be  allowed  for  follow-on 
complaints). 


The  ACAIS  list  is  routinely  made 
available  to  airport  operators.  However, 
since  carriers  do  not  file  PFC 
applications,  we  recognize  that  they 
have  not  previously  used  the  ACAIS  list 
to  identify  carriers  for  the  purposes  of 
service.  "The  Department's  Office  of 
Aviation  Analysis  will  provide  the 
names  of  the  carriers  on  the  most 
recently  published  ACAIS  list  at  the 
request  of  a  carrier  considering  filing  a 
complaint  about  a  newly  established  or 
newly  increased  airport  fee.  Not  all 
information  from  ACAIS  will  be 
available  on  request.  Much  of  the  data 
is  potentially  sensitive,  and  we  believe 
most  carriers  would  not  want  it  made 
available  to  competitors.  Therefore,  only 
carrier  identities  will  be  released 
through  this  process. 

The  Los  Angeles  Department  of 
Airports  objected  to  the  requirement  to 
certify  that  the  parties  served  have 
actually  received  the  documents, 
arguing  that  it  caimot  know  when  a 
document  will  be  received.  It  argued 
that  parties  should  only  have  to  certify 
that  the  documents  were  sent.  We 
disagree.  The  short  response  time 
required  by  these  procedures  makes  it 
essential  that  the  receiving  party 
receives  the  maximum  notice  possible 
that  a  complaint,  request,  or  responsive 
document  has  been  filed.  Moreover, 
while  we  recognize  that  this  constitutes 
an  additional  burden  on  the  filer,  that 
burden  is  not  insurmountable.  All  three 
of  the  specified  service  methods  allow 
the  sender  to  ascertain  quickly  that  the 
receiving  party  has  received  the  filing. 
In  the  case  of  hand  delivery,  receipt  is 
obvious.  For  electronic  transmission, 
both  facsimile  machines  and  many 
electronic  mail  systems  provide  for 
receipts  fi^m  the  recipients.  And  the 
availability  of  immediate  proof  of 
delivery  is  a  widely-advertised  service 
of  major  overnight  express  delivery 
companies. 

The  Los  Angeles  Department  of 
Airports  also  argues  that  hand  delivery 
and  overnight  express  may  not  be 
available  to  serve  foreign  air  carriers, 
and  it  suggests  that  we  permit 
utiUzation  of  "the  next  most- 
expeditious,  conunercially  available 
manner  for  sending  documents  to  the 
country  in  which  the  foreign  air  carrier 
must  be  served."  Since  in  many  cases 
this  would  make  it  difficult  or 
impossible  to  achieve  service  in  time  to 
allow  meaningful  responsive  pleadings, 
we  caimot  agree.  Overnight  express 
delivery  is  increasingly  available 
commercially  throughout  the  world, 
although  it  is  true  that  the  service  is  not 
available  everywhere.  However,  that  is 
one  reason  why  the  NPRM  also 
proposed  to  permit  service  by  electronic 


transmission.  There  are  few  if  any 
places  in  the  world  where  facsimile 
service  and/or  electronic  mail  are 
unavailable.  Indeed,  it  is  hard  to 
imagine  in  today's  market  that  a  carrier 
could  conduct  international  operations 
without  having  some  capacity  to  receive 
electronic  communications.  Moreover, 
many  carriers,  even  foreign  air  carriers, 
will  not  need  to  be  served  with 
complaints  or  requests  for 
determination  in  their  home  country. 
Unless  a  carrier  indicates  that  a  different 
person  should  receive  service  for  the 
purposes  of  this  subpart,  the  final  rule 
authorizes  service  on  the  person 
responsible  for  communicating  with  the 
airport  on  behalf  of  the  air  carrier  or 
foreign  air  carrier  about  airport  fees. 
This  person  will  be  familiar  with  fee 
disputes  involving  the  airport,  and  is  a 
logical  contact  point  for  routing  the 
document  quickly  to  other  key  carrier 
personnel. 

In  addition  to  the  foregoing,  one 
additional  point  warrants  mention  with 
regard  to  the  service  of  documents.  All 
exhibits  and  briefs  prepared  on 
electronic  spreadsheet  or  word 
processing  programs  should  be 
accompanied  by  standard-format 
computer  diskettes  containing  those 
submissions.  Word  processing  and 
spreadsheets  files  must  be  readable  by 
current  versions  of  one  or  more  of  the 
following  programs,  or  in  such  other 
format  as  may  be  specified  by  notice  in 
the  Federal  Register  Microsoft  Word, 
Word  Perfect,  Ami  Pro,  Microsoft  Excel, 
Lotus,  Quattro  Pro,  or  ASCII  tab- 
delineated  files.  Parties  should  submit 
one  copy  of  each  diskette  to  the  docket 
section,  one  copy  to  the  office  of  the 
Chief  Administrative  Law  Judge  (M-50), 
and  one  copy  to  the  Chief,  Economic 
and  Financial  Analysis  Division  (X-55), 
of  the  Office  of  Aviation  Analysis. 
Submissions  in  electronic  form  will 
assist  the  Department  and  the 
administrative  law  judge  in  quickly 
analyzing  the  record  and  in  preparing 
decisions  under  these  expedited 
procedures.  The  paper  copy  will  be  the 
official  record  copy,  but  filers  shall 
certify  that  files  on  the  diskette  are  true 
copies  of  the  data  file  used  to  prepare 
the  printed  versions  of  the  exhibits  or 
briefs.  Filers  should  ensure  that  files  on 
the  diskettes  are  locked. 

Section-by-Section  Analysis 

Section  302.601     Applicability 

Section  302.601  describes  the  kinds  of 
proceedings  for  which  the  Department 
will  employ  the  expedited  procedures 
contained  in  subpart  F.  ATA 
complained  that  we  should  not  be 
issuing  a  procedural  rule  separate  from 
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the  policy  statement  that  will  govern 
consideration  of  airport  fee  disputes. 
(As  noted  above,  the  FAA's 
Supplemental  Notice  of  Proposed  Policy 
was  pubhshed  in  the  Federal  Register 
on  October  12, 1994  (59  FR  51836).  The 
comment  period  closed  on  the  proposed 
policy  on  October  26. 1994.  and  a  final 
policy  statement  is  published  elsewhere 
in  today's  Federal  Register.)  ATA  urges 
us  to  consolidate  these  proceedings  and 
allow  additional  comment  on  a 
consolidated  proposal.  We  disagree. 
Because  of  the  extremely  short  deadline 
for  issuing  rules  governing  these 
proceedings,  the  Department  decided 
that  the  best  course  was  to  proceed  in 
this  two-stage  fashion.  Relatively  few 
changes  were  needed  in  the  proposed 
policy  statement  after  the  adoption  of 
the  FAA  Authorization  Act,  while  the 
FAA's  previously  proposed  procedures 
had  to  be  completely  rewritten.  If  we 
had  waited  until  the  new  proposed 
procedures  were  ready  so  that  we  could 
issue  a  consolidated  document,  the 
highly-abbreviated  pubUc  comment 
period  that  was  necessary  in  this 
proceeding  would  have  had  to  apply  to 
both  the  proposed  procedures  and  the 
proposed  pohcy  statement. 

As  discussed  above,  the  final  rule 
adopts  the  proposal  to  include 
complaints  by  foreign  air  carriers,  but 
complaints  by  other  airport  users  would 
not  be  heard  under  this  subpart.  Subpart 
F  also  contains  the  procedural  rules  for 
reviewing  an  airport  owner  or  operator's 
request  for  a  determination  of  the 
reasonableness  of  an  airport  fee. 

By  statute,  a  fee  is  subject  to  review 
under  this  subpart  only  after  it  has  been 
"imposed"  on  air  carriers.  As  was 
proposed.  §  302.601(a)  states  that  a  fee 
is  considered  to  be  imposed  as  soon  as 
the  airport  owner  or  operator  has  taken 
all  steps  necessary  under  its  procedures 
to  establish  the  fee.  Under  the  FAA 
Authorization  Act  in  new  49  U.S.C. 
47129(a)(1)(B),  one  essential  element  to 
those  procedures  is  providing  written 
notice  to  carriers  of  any  new  or 
increased  fee.  Also  as  proposed,  the  60- 
day  filing  period  for  complaints  begins 
to  run  as  soon  as  the  requirements  for 
imposing  a  fee  are  met,  whether  or  not 
the  fee  is  being  paid  by  the  carriers. 
AQ-NA  points  out  that  this  "may  help 
resolve  fee  disputes  before  the  airport  is 
actually  counting  on  receiving  the 
amounts  in  dispute,  and  would  thus  be 
less  disruptive  of  airport  planning  and 
financing."  To  the  extent  that  it 
encourages  airports  to  avoid  raising  fees 
on  short  notice,  it  should  be  less 
disruptive  of  carrier  planning  as  well. 
AAAE  commented  that  the  language 
in  §  302.601  should  be  made  consistent 
with  the  final  language  in  the  policy 


statement.  Specifically,  it  suggests 
adding  the  words  "for  aeronautical  use" 
to  describe  the  kinds  of  fees  imposed  by 
airports  on  carriers  that  may  be 
challenged  under  this  subpart.  The 
Department  agrees  that  the  language  of 
the  procedural  rule  should  be  parallel  to 
that  in  the  policy  statement,  and  the 
suggested  change  has  been  adopted. 

Paragraph  (b)  of  §  302.601  sets  out  the 
three  limitations  on  applicability 
contained  in  the  Authorization  Act.  The 
Secretary  would  not  entertain 
complaints  about  a  fee  imposed 
pursuant  to  a  written  agreement  with 
carriers  using  the  facilities  of  an  airport; 
a  fee  imposed  pursuant  to  a  financing 
agreement  or  covenant  entered  into 
prior  to  August  23. 1994.  or  any  other 
existing  fee  not  in  dispute  as  of  August 
23. 1994.  August  23. 1994  is  the  date  the 
Authorization  Act  was  enacted. 
Some  commenters  suggested 
additional  provisions.  ACI-NA.  for 
example,  recommends  that  "Airlines 
should  not  be  allowed  to  challenge  a  fee 
increase  that  is  the  result  of  the 
recalculation  of  airline  fees  due  to  the 
airport's  loss  of  one  or  more  air  carriers, 
or  the  substantial  diminution  of  service 
by  one  or  more  air  carriers."  We  do  not 
agree  that  this  should  be  added  to  the 
final  rule.  If  a  fee  is  increased  as  a  result 
of  a  proper  recalculation  of  charges,  the 
increase  will  be  found  reasonable. 
However,  that  is  no  basis  for  denying  a 
carrier's  right  to  file  a  complaint  under 
this  subpart.  ATA  would  have  us  fimit 
the  exclusions  on  using  subpart  F  to 
challenge  fees  imposed  pursuant  to 
agreements  with  carriers  or  pursuant  to 
a  financing  agreement.  These  exclusions 
should  apply.  ATA  befieves.  only  if  the 
agreements  contain  a  basis  for 
determining  how  fees  are  to  be  set. 
"(SJome  airports  require  air  carriers  to 
sign  operating  agreements  that  provide 
*  *  *  that  the  carrier  is  required  to  pay 
whatever  fees  are  estabhshed  by  the 
airport  operator."  We  will  not  adopt 
ATA's  comment;  the  statutory  language 
is  clear  that  these  rules  may  not  be  used 
to  challenge  fees  based  on  agreements. 

Section  302.603    Complaint  by  an  Air 
Carrier  or  Foreign  Air  Carrier;  Request 
for  Determination  by  an  Airport  Owner 
or  Operator 

This  section  describes  the 
requirements  for  carrier  complaints  and 
airport  requests  for  determination.  In 
keeping  with  the  proposal,  paragraph  (a) 
states  that  both  complaints  and  requests 
would  be  submitted  in  accordance  with 
the  usual  technical  requirements  of 
proceedings  under  14  CFR  Part  302.  (14 
CFR  §  302.3  specifies  such  matters  as 
the  number  of  copies  to  be  filed,  the  size 
of  pages  that  may  be  used,  and  the  filing 


address.)  ATA's  comments  stated  that 
the  proposed  rule  failed  "to  specify  the 
type  and  form  of  briefs  to  be  presented 
upon  the  filing  of  complaints."  ATA  is 
thus  incorrect. 

As  noted  above,  no  commenter 
objected  in  principle  to  the  basic 
procedure  proposed  in  the  NPRM  for 
consohdating  all  complaints  and  any 
request  for  determination  once  any 
carrier  has  filed  a  complaint  under  this 
subpart.  The  final  rule  adopts  the 
language  of  the  NPRM.  Following  the 
first  complaint,  other  air  carriers  or 
foreign  air  carriers  wishing  to  file  their 
own  complaints  would  have  seven  days 
to  do  so.  An  airport  owner  or  operator's 
request  for  determination  would  also 
have  to  be  submitted  no  later  than  seven 
days  after  a  carrier  complaint.  The 
Authorization  Act  specifies  that  all 
complaints  would  have  to  be  submitted 
within  60  days  of  the  vmtten  notice, 
even  if  this  is  less  than  seven  days  after 
the  initial  complaint.  The  law  does  not 
provide  for  entertaining  later 
complaints.  No  potential  complainant, 
having  had  54  or  more  days  to  prepare, 
will  be  disadvantaged  by  the 
immutability  of  the  60-day  filing  limit. 
As  indicated  above,  JAL's  request  to 
extend  the  statutory  deadline  for  foreign 
carriers  is  denied.  While  there  is  no 
statutory  limitation  on  submitting 
airport  requests  for  determination,  no 
commenter  objected  to  our  proposal  to 
impose  a  similar  60-day  Umit  on  such 
requests,  and  that  proposal  is  also  made 
final  here.  As  noted  in  the  NPRM. 
airport  fee  increases  become 
incontestable  under  this  subpart  60  days 
after  the  airport  provides  vmtten  notice 
to  carriers  of  the  imposition  of  a  new  or 
increased  fee.  The  early  determination 
of  the  reasonableness  of  a  fee.  which  is 
the  purpose  of  the  Act,  would  be 
undermined  by  allowing  more  time. 
There  is  no  point  in  expending 
Departmental  resources  on  airport 
requests  brought  after  that  date. 


Section  302.605    Contents  of  Complaint 
or  Request  for  Determination 

Most  of  the  issues  pertaining  to  this 
section  have  been  fully  discussed  above. 
The  following  is  only  a  brief  summary 
of  the  requirements  in  the  final  rule. 

Carriers  filing  complaints  and  airports 
filing  requests  for  determination  will 
generally  be  expected  to  submit 
docimientation  that  contains  the  filing 
party's  entire  position  and  supporting 
evidence.  We  recognize,  however,  that 
an  airport  may  control  information  or 
documents  that  a  complaining  carrier 
would  need.  If  that  is  the  case,  and  the 
carrier  has  unsuccessfully  attempted  to 
obtain  the  necessary  information, 
§  302.605  now  provides  that  the  carrier 
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must  state  that  fact  in  the  complaint.  As 
discussed  above,  the  Department 
anticipates  that  airports  will  promptly 
disclose  any  necessan-  information. 

The  carrier  filing  the  complaint  or  the 
airport  owner  or  operator  filing  the 
request  must  serve  the  complaint  or 
request  and  acccHnpanying  documents 
on  all  carriers  serving  the  airport  using 
the  expedited  procedures  proposed  in 
the  NPRM.  If  a  complaint  has  already 
been  filed  with  respect  to  a  particular 
airport's  fees,  additional  complaints  are 
due  seven  days  after  the  initial 
complaint.  All  complaints  must  be  filed 
within  60  days  after  the  carrier  has 
received  written  notice  of  a  new  or 
increased  fees. 

The  final  rule  retains  the  language 
that  the  filing  carrier  or  airport  would 
have  to  certify  that  it  had  previously 
attemi>ted  to  resolve  any  fee  dispute 
directly.  In  addition,  as  noted  above,  the 
filing  party  must  certify  that  any 
submission  on  computer  diskette  is  a 
true  copy  of  the  data  file  used  to  prepare 
the  brief  or  exhibit. 

Section  302.607    Answers  to  a 
Complaint  or  Request  for  Determination 

As  discussed  above,  the  most 
significant  change  in  this  section 
involves  the  time  for  filing  answers  to 
compljiints  or  requests  for 
determination.  Answers  will  be  due  14 
days  after  the  first  complaint  is  filed 
rather  than  seven  days  after  each 
complaint.  Answers  are  to  respond  to 
both  the  initiating  complaint  and  any 
follow-on  complaints,  which  will 
continue  to  be  due  seven  days  after  the 
initial  complaint.  This  will  respond  to 
requests  that  we  make  it  possible  for 
parties  to  submit  a  consolidated  answer 
to  all  complaints,  while  still  allowing 
the  Department  sufficient  time  to  review 
complaints  or  requests  and  the  answers 
submitted. 

Under  the  final  rule,  tlierefore,  upon 
receiving  a  copy  of  a  complaint  filed  by 
another  carrier,  an  air  ca  rier  or  foreign 
air  carrier  could  file  its  own  complaint 
within  seven  days  or  an  answer  to  the 
first  complaint  within  14  days.  As  noted 
in  the  preamble  to  the  NPRM,  it  is 
technically  permissible  for  a  party  to 
submit  both  its  own  complaint  and  an 
answer  to  the  initiating  complaint. 
However,  because  of  the  limited  time 
available  for  the  Department  to  review 
complaints  and  answers,  parties  are 
strongly  urged  to  avoid  duplicative 
filings.  Naturally,  answers.  iiKluding 
answers  in  support  of  a  complainant's 
position,  do  not  give  the  answering 
party  status  as  an  additional 
complainant,  nor  may  answers  raise 
new  objections  to  a  fee  or  fees  in 
dispute.  A  carrier  that  wants  {q  raise  aav 


new  arguments  in  opposition  to  the  fee 
should  do  so  in  a  follow-on  complaint 
under  §302.603. 

Both  the  airport  owner  or  operator 
and  any  carrier  serving  the  airport  may 
file  an  answer  to  a  complaint  under  this 
subpart.  In  the  case  of  an  airport  request 
for  determination,  any  carrier  serving 
the  airport  would  be  authorized  to  file 
an  answer.  While  only  carriers  subject 
to  a  new  or  increased  fee  at  the  airport 
may  submit  a  follow-on  complaint 
under  §  302.603.  any  carrier  at  the 
airport  mav  submit  an  answer. 

As  stated  above,  answering  parties 
would  generally  be  expected  to  set  out 
all  of  their  responsive  arguments, 
testimony  and  exhibits  in  their  answer. 

The  answering  party  will  serve  the 
complaining  carrier  or  carriers  or  the 
airport  owner  or  operator  requesting  the 
determination  by  band,  by  electronic 
transmission,  or  by  overnight  express 
delivery.  The  answering  party  must 
certify  that  the  answer  and 
accompanying  documents  will  be 
received  no  later  than  the  day  the 
answer  is  due,  and  that  any  submission 
on  computer  diskette  is  a  true  copy  of 
the  data  file  used  to  prepare  the  brief  or 
exhibit.  Answers  need  only  be  served  on 
the  party  to  which  the  answer  is 
directed. 

Section  302.609    Replies 

AQ-NA  argued  that  we  should 
eliminate  the  opportunity  to  file  replies, 
claiming  that  they  are  unnecessary,  and 
that  the  requirement  that  they  be  filed 
two  calendar  days  after  the  answer 
makes  the  opportunity  to  reply  illusory. 
We  see  no  need  to  eliminate  the 
opportunity  to  file  repUes.  although  we 
emphasize  that  replies  are  voluntary 
submissions. 

While  no  other  party  suggested 
eliminating  replies  altogether.  Massport. 
the  Maryland  Aviation  Administration, 
and  AAAE  all  recommended  that  we 
allow  two  business  days  rather  than  two 
calendar  days.  In  part,  it  appears  that 
this  recommendation  may  stem  from  a 
misunderstanding  of  our  procedures. 
AAAE.  for  example,  states  that  "The 
rules  as  proposed  would  require  that  a 
party  replying  to  an  answer  filed  on  a 
Friday  file  its  reply  on  Sunday  evening, 
when  the  agency  is  not  even  open  for 
business."  This  is  simply  wrong.  As 
provided  in  our  rules  of  practice  (14 
CFR  §  302.16),  any  fihng  that  would  be 
due  on  a  Saturday.  Sunday,  or 
government  holiday  is  automatically 
due  instead  on  the  next  business  day. 
Accordingly,  when  an  answer  is  due  on 
a  Thursday  or  Friday,  any  reply  to  the 
answer  would  be  due  by  close  of 
business  on  the  following  Monday  (or 
the  first  business  day  thereafter).  In  such 


a  case,  the  replying  party  would  thus 
have  at  least  three  calendar  days  to 
prepare  and  submit  its  reply,  although 
we  recognize  that  two  of  those  days  are 
on  the  weekend. 

In  accordance  with  our  proposal,  only 
the  carrier  originating  a  complaint  or  the 
airport  originating  a  request  for 
determination  would  be  authorized  to 
file  a  reply.  Except  as  provided  in 
subpart  A  of  14  CFR  Part  302,  replies  by 
any  other  party  would  not  be  accepted, 
nor  would  further  responsive  pleadings. 
For  that  reason,  the  NPRM  did  not 
propose  to  require  that  replies  be  served 
under  the  expedited  procedures 
required  for  complaints,  requests  for 
determination,  and  answers.  The  NPRM 
specifically  invited  commenters  to 
address  whether  expedited  procedures 
were  necessary  for  replies,  but  no  party 
did  so.  We  conclude  that  ordinary 
service  as  provided  by  14  CFR  §  302.8 
(including  service  by  mail)  will  suffice 
for  replies.  As  with  complaints,  requests 
for  determination,  and  answers, 
however,  the  replying  party  must  certify 
that  any  submission  on  computer 
diskette  is  a  true  copy  of  the  data  file 
used  to  prepare  the  brief  or  exhibit. 

Section  302.61 1     Review  of  Complaints 

As  was  proposed,  paragraph  (a)  of 
§  302.611  provides  that  the  Secretary 
will  determine  within  30  days  after  a 
complaint  is  filed  whether  a  significant 
dispute  exists  and  whether  the 
complaint  meets  the  procedural 
requirements  of  subpart  F.  If  the 
Secretary  determines  that  there  is  no 
significant  dispute,  he  or  she  will  issue 
an  order  dismissing  Lbe  complaint,  as 
required  by  the  FAA  Authorization  Act. 
The  Secretary's  order  will  include  an 
explanation  of  the  reasons  for  the 
determination.  If  the  Secretary 
determines  that  the  complaint  does  not 
meet  the  procedural  requirements  of 
this  subpart  (for  example,  the  complaint 
was  not  prop>erlv  served  on  the  airport 
owner  or  operator),  the  Secretary  will 
dismiss  the  complaint  without 
prejudice.  In  this  case,  the  order  would 
explain  any  conditions  necessary  for  the 
complaint  to  be  re-filed. 

Wnen  one  or  more  properly  filed 
complaints  have  been  submitted,  the 
Secretary  will  issue  an  instituting  order 
consolidating  all  complaints  that  raise 
significant  issues  and  any  request  for 
determination.  The  instituting  order 
will  assign  the  consolidated  case  to  an 
administrative  law  judge  and  describe 
the  issues  to  be  considered  and  the 
parties  that  will  participate. 

In  addition.  §302.611  now  pirovides 
that  the  instituting  order  may  contain 
special  provisions  for  exchange  or 
disclosure  of  information  by  the  parties. 
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As  discussed  above,  the  Department 
presumes  that  airports  will  provide  all 
information  necessary  for  carriers  to 
understand  the  basis  and  justification 
for  any  new  or  increased  airport  fee. 
However,  we  have  included  this 
provision  to  clarify  the  Department's 
ability  to  ensure  that  adequate 
information  is  made  available. 

Finally,  the  Secretary's  order  will 
state  when  the  administrative  law  judge 
must  issue  a  recommended  decision  (60 
days  after  the  instituting  order,  unless 
the  order  specifies  a  shorter  period). 

Section  302.613    Review  of  Requests  for 
Determination 

An  airport  owTier  or  operator's  request 
for  determination  of  the  reasonableness 
of  an  airport  fee  will  generally  be 
handled  in  the  same  manner  as  a  carrier 
complaint.  A$  discussed  above,  we  have 
revised  the  language  of  §  302.613  to 
clarify  the  timing  for  action  on  an 
airport's  request. 

When  only  an  airport  request  has 
been  filed,  and  not  a  carrier  complaint, 
the  Secretary  will  determine  within  30 
days  whether  there  is  a  significant 
dispute  and  whether  the  procediual 
requirements  of  the  subpart  have  been 
met.  Properly  submitted  requests  raising 
a  significant  dispute  will  be  assigned  to 
an  administrative  law  judge  in  the  same 
manner  as  carrier  complaints,  with 
appropriate  guidelines  on  the  scope  of 
the  issues  and  the  parties  to  participate. 
If  there  is  a  procedural  deficiency,  the 
request  will  be  dismissed  without 
prejudice,  and  the  order  of  dismissal 
will  set  forth  the  terms  and  conditions 
under  which  a  revised  request  could  be 
filed. 

However,  when  both  an  airport 
request  and  one  or  more  carrier 
complaints  have  been  filed,  the 
Secretary  will  proceed  under  the 
statutorily  prescribed  schedule  for 
resolving  the  complaint.  As  required  by 
the  FAA  Authorization  Act,  the 
Secretary  will  determine  whether  any 
complaint  presents  a  significant  dispute 
within  30  days  after  the  first  complaint 
is  submitted.  If  the  first  complaint  is 
filed  after  the  airport  owmer  or 
operator's  request,  the  request  will  be 
reviewed  in  conjunction  with  the 
complaints,  and  the  consolidated 
instituting  order  may  be  issued  more 
than  30  days  following  the  request. 

As  discussed  above,  the  Secretary  will 
not  dismiss  an  airport  owner  or 
operator's  request  for  determination  on 
the  basis  that  it  does  not  raise  a 
significant  issue.  In  such  cases,  the 
Secretary  would  usually  proceed 
directly  to  issue  a  final  order 
determining  whether  the  fee  is 
reasonable.  While  this  determination 


would  ordinarily  not  require  any 
additional  procedures,  the  Secretary 
would  retain  discretion  to  require 
whatever  additional  procedures  are 
necessary  in  a  particular  case. 

ACI-NA  notes  that  paragraph  (b) 
differs  ft-om  paragraph  (c)  in  that  the 
latter  specifies  that  the  Secretary's 
determination  with  respect  to 
reasonableness  will  be  issued  within 
120  days  after  the  airport  request  is 
filed.  ACI-NA  asks  that  we  insert  the 
120-day  language  in  paragraph  (b)  as 
well.  While  ACI-NA  is  correct  that  the 
two  provisions  should  be  parallel, 
§  302.619(b)  contains  the  completion 
time  applicable  to  all  requests  for 
determination.  Therefore,  to  avoid 
confijsion,  the  final  rule  deletes  the  last 
sentence  of  proposed  paragraph  (c). 

Section  302.615    Decision  bv 
Administrative  Law  Judge 
As  provided  by  the  FAA 
Authorization  Act,  §  302.615  requires 
the  administrative  law  judge  to  issue  a 
recommended  decision  within  60  days 
after  the  case  is  assigned  by  the 
Secretary  for  hearing,  unless  the 
instituting  order  specifies  a  shorter 
period. 

ATA  asked  that  we  set  out  in  this 
subpart  specific  requirements  for 
hearings  on  airport  fee  disputes.  It 
recommended  that  "the  Rule  provide 
clear  definition  as  to  the  nature  of  these 
hearings  and  a  standardized  approach  to 
the  resolution  of  the  complicated  factual 
and  legal  issues  raised  by  airport  fee 
disputes.  As  presently  crafted,  the 
NPRM  would  apparently  relv  upon  the 
Secretary's  order  to  draft  a  different 
approach  in  each  and  every  case.  Aside 
from  the  logical  impracticality  of  such 
an  unpredictable  approach,  we  believe 
it  to  be  so  lacking  in  procedural 
guidance  as  to  be  fundamentally 
inconsistent  with  the  requirements  of 
Section  47129.  As  an  alternative,  we 
propose  that  the  Secretary  incorporate 
the  procedures  governing  hearings  set 
forth  in  14  CFR  part  302,  subpart  A,  as 
modified  in  order  to  meet  the  time 
constraints  imposed  by  Section  47129." 
ATA  appears  to  be  suggesting  that  the 
Department  lacks  authority  to  impose 
specific  requirements  on  the  conduct  of 
individual  proceedings.  This  is  simply 
incorrect,  and  indeed  one  important 
purpose  of  an  instituting  order  is  to 
tailor  the  general  rules  to  the  needs  of 
a  particular  case.  However,  with  respect 
to  ATA's  alternative  suggestion  that  we 
rely  generally  on  subpart  A  procedures, 
no  change  fi-om  the  NPRM  language  is 
necessary.  We  have  made  it  clear 
throughout  this  rulemaking  that  subpart 
A  procedures  will  apply  in  the  absence 
of  a  specific  applicable  provision  in  this 


subpart  or  a  direction  in  the  instituting 
order.  As  the  FAA  Authorization  Act 
expressly  states,  following  assignment 
of  the  proceeding  to  an  administrative 
law  judge,  "the  matter  shall  be  handled 
in  accordance  with  part  302  of  title  14, 
Code  of  Federal  Regulations,  or  as 
modified  by  the  Secretary  to  ensure  an 
orderly  disposition  of  the  matter  within 
the  120-day  period  and  any  specifically 
applicable  provisions  of  this  section." 
(49  U.S.C.  47129(c)(2)).  Similarly, 
subpart  A  of  part  302  states  as  follows: 

Subpart  A  of  this  part  sets  forth  general 
rules  applicable  to  all  types  of  proceedings. 
Each  of  the  other  subparts  of  this  part  sets 
forth  special  rules  applicable  to  the  type  of 
proceedings  described  in  the  title  of  the 
subpart.  Therefore,  for  information  as  to 
applicable  rules,  reference  should  be  made  to 
subpart  A  and  to  the  rules  in  the  subpart 
relating  to  the  particular  type  of  proceedine 
14  CFR  302.1(b).  -''        f  s 

ACI-NA  argued  that  a  prehearing 
conference  should  be  mandatory  for  all 
parties  in  any  proceeding  brought  under 
this  subpart  in  which  an  oral  hearing  is 
scheduled.  Although  ACI-NA  points 
out  that  this  is  common  practice  in  the 
federal  courts  and  many  state  courts,  we 
do  not  believe  that  it  is  desirable  to 
include  this  requirement  in  the  rule. 
Once  the  case  is  assigned  for  hearing, 
we  anticipate  that  the  administrative 
law  judge  will  fi-equently  choose  to 
order  a  prehearing  conference.  There 
might  even  be  situations  in  which  it 
would  be  appropriate  for  the  Secretary 
to  require  a  prehearing  conference,  in 
which  case  the  instituting  order  will 
direct  one  be  held.  However,  there  is  no 
reason  for  the  final  rule  to  make  a 
prehearing  conference  mandatory  in  all 
cases. 

Section  302. 617    Petitions  for 
Discretionary  Review 

The  Los  Angeles  Department  of 
Airports  objected  to  our  proposal  to 
provide  for  the  filing  of  petitions  for 
discretionary  review  of  the 
administrative  law  judge's 
recommended  decision.  Instead,  it 
argues  that  the  FAA  Authorization  Act 
mandates  Secretarial  review  of  the 
recommended  decision.  It  advocalr-d 
allowing  seven  days  for  parties  to 
provide  exceptions  to  the  recommended 
decision,  and  an  additional  seven  days 
in  which  to  file  cross-exceptions. 

As  we  stated  in  the  preamble  to  the 
NPRM,  we  anticipate  that  the  Secretary 
will  issue  all  final  orders  in  proceedings 
under  subpart  F.  Nevertheless,  we  do 
not  agree  that  the  Authorization  Act 
makes  this  mandatory.  In  fact,  the 
statute  specifically  anticipates  that  the 
Secretar\  might  not  issue  a  final  order: 
It  provides  that  the  administrative  law 
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judge's  recommended  decision  is  to  be 
considered  the  Secretary's  final  order  if 
the  Secretary  does  not  act  within  120 
(lays  after  a  complaint  is  Bled. 
Ac  cordingly.  we  will  adopt  the 
proposed  structure  of  providing  for 
discretionary  review  of  the 
fpcommended  decision. 

As  we  proposed,  a  party  to  the 
proceeding  will  be  able  to  ble  a  petition 
for  dtscretionary  review  of  the 
administrative  law  judge's  decision 
within  five  days  after  the  recommended 
decision  is  served.  The  petitioner  will 
serve  all  parties  by  hand,  electronic 
transmission  or  overnight  express 
delivery,  and  will  certify  that  all  parties 
had  received  the  petition  or  would 
receive  it  by  the  date  of  filing.  Any  other 
party  could  then  submit  an  answer, 
which  would  be  due  four  days  after  the 
petition  is  filed.  AAAEand  ACI-NA 
stated  that  answers  should  be  subject  to 
the  same  expedited  service 
requiremraits  as  petitions,  but  they  did 
not  explain  why  this  vrould  be 
necessary.  The  Department  does  not 
anticipate  permitting  further  pleadings 
at  this  stage  of  the  proceeding,  and  we 
do  not  believe  that  the  burden  of 
expedited  service  is  justified. 

Section  3Q2S19    Completion  of 
Proceeding 

This  section  sets  out  the  completion 
dates  for  proceedings  conducted  und«- 
this  subpart.  No  comments  were 
submitted  on  it.  and  it  is  unchanged 
from  the  NPRM. 

Paragraph  (a)  states  that  the  Secretary 
will  issue  a  final  order  determining 
whether  the  disputed  fee  is  reasonable 
within  120  days  alter  the  filing  of  a 
complaint  by  an  air  carrier  or  foreign  air 
carrier,  unless  the  complaint  is 
dismissed  as  provided  in  proposed 
§  302.611.  This  is  the  time  limit  for 
resolving  air  carrier  complaints  set  forth 
in  the  F.AA  Authorization  Act. 

Paragraphs  (b)  and  (c)  address 
proceedings  involving  requests  for 
determination  by  airport  owners  and  ' 
operators.  Although  the  FAA 
Authorization  Act  does  not  impose  a 
time  limit  on  such  requests.  §  302.619 
provides  a  120-day  limit  on  these 
proceedings  as  well.  When  an  airport 
has  filed  a  request  for  determination  but 
there  are  no  carrier  complaints  with 
respect  to  the  same  fee.  paragraph  (b) 
states  thai  the  Secretary  would  issue  a 
final  order  within  120  days  of  the 
request.  However,  as  noted  in  §302.613. 
the  Departmoit  will  consolidate 
proce«lings  concerning  the  same  airport 
fee  or  fees  that  are  the  $i^>)ect  of  both 
a  carrier  complaint  and  an  airport 
request  for  determination.  In  this 
situation,  paragraph  (c)  provides  that 


the  timetable  for  resolvmg  carrier 
complaints  would  ccHitrol  the  schedule 
for  action  by  the  Department.  Thus,  if  a 
carrier  complaint  is  filed  before  the 
airport  request,  the  Department  would 
issue  a  final  order  in  the  consolidated 
proceeding  in  less  than  120  days  after 
the  airport's  request  for  determination. 
If  one  or  more  carriers  file  a  complaint 
after  the  airport  request,  the  120-day 
period  would  begin  on  the  day  the  first 
carrier  complaint  is  filed. 

Section  302.621     Final  Order 

Following  review  of  the 
recommended  decision,  the  Secretary 
will  issue  a  final  determination  with 
respect  to  the  reasonableness  of  an 
airport  fee  that  is  the  subject  of  a 
complaint  or  a  request  under  this 
subpart.  The  Secretary's  order  will  set 
forth  the  reasoning  underlying  the 
determination,  and,  if  a  fee  is 
determined  to  be  unreasonable,  the 
order  will  provide  for  a  refund  or  credit 
of  the  unreasonable  charge.  As  noted  in 
the  NPRM.  the  exact  terms  under  which 
the  refund  or  credit  would  be  ordered 
would  vary  with  the  particular 
circumstances  of  each  case,  but  the 
Deparfment  intends  to  ensure  prompt 
action. 

The  FAA  Authorization  Act,  in  new 
49  U.S.C.  Section  47129  (a)  (3),  Umits 
the  Secretary's  order  to  determining 
reasonableness,  and  the  order  would  not 
set  the  level  of  the  fee.  The  N4aryland 
Aviation  Administration  expressed 
concern  in  its  comments  that  disputes 
may  not  really  be  resolved  within  the 
120-day  limit  unless  the  Department 
states  what  a  reasonable  fee  would  be. 
In  the  absence  of  such  a  statement,  a 
revised  fee  would  still  be  subject  to 
challenge.  Because  the  limitation  on  the 
Secretary's  authority  is  a  matter  of 
statute,  there  is  nothing  we  can  do  in 
this  rulemaking  to  change  it.  However, 
the  Secretary's  order  will  attempt  to  set 
out  the  analysis  underlying  the  decision 
as  clearly  as  possible.  If  a  fee  is  fotuid 
unreasonable,  we  hope  and  expect  that 
parties  will  be  able  to  establish  a 
reasonable  fee  after  reviewing  the 
decision  and  analysis. 

The  Maryland  Aviation 
Administration  also  states  that  "the 
Department,  or  as  may  be  required,  the 
framers  of  the  underlying  statutory 
scheme,  should  consider  whether  the 
Department  should  award  costs  to 
airports"  when  a  disputed  fee  is  found 
reasoxuible.  As  the  commenter  appears 
to  appreciate,  the  Department  does  not 
have  authority  to  award  costs  to  the 
prevailing  party  in  a  fee  dispute  imder 
subpart  F.  Accordingly,  the  ccMnment  is 
beyond  the  scope  of  this  rulemaking. 


ACl-NA  asks  that  the  rule  clarify  that 
"any  finding  of  unreasonableness 
resulting  from  a  complaint  filed  by  a 
non-signatory  carrier  does  not  affect  the 
underlying  rates  for  signatory  carriers, 
since  the  signatory  fees  may  not  be 
challenged."  ^k>  rule  change  is  needed 
here.  However,  it  is  obvious  that  no  fee 
will  be  found  to  be  unreasonable  under 
subpart  F  unless  it  is  the  subject  of  a 
complaint  or  a  request  for 
determination. 

As  stated  above,  the  Department 
expects  the  Secretary  to  issue  all  final 
orders.  However,  if  the  Secretary  fails  to 
issue  an  order  within  120  days  after  a 
complaint  is  filed,  the  FAA 
Authorization  Act  requires  that  the 
administrative  law  judge's  decision  be 
deemed  the  final  order  of  the  Secretary 
Section  302.621(c)  restates  this 
requirement.  There  is  no  corresponding 
legislative  requirement  with  respect  to 
airport  requests  for  determination. 
Therefore  Section  302.621  does  not 
contain  any  provision  for  automatic 
adoption  of  the  administrative  law 
judges  decision.  The  Department 
nevertheless  intends  to  resolve  airport 
requests  for  determination  within  120 
days  after  they  are  filed. 

Justification  for  Inunediate 
Effectiveness 

Section  553  of  tlie  Administrative 
Procedure  Act  provides  that  the 
effective  date  of  a  new  rule  should  be  at 
least  30  days  after  it  is  published,  unless 
the  agency  finds  good  cause  for  a  shorter 
period. 

In  enacting  the  FAA  Authorization 
Act.  the  Congress  made  it  clear  that  it 
intends  for  fee  disputes  between  carriers 
and  airports  to  be  resolved  promptly. 
Congress  reqitired  that  the  Depaitment 
issue  this  rule  within  90  days  of 
enactment  of  the  Authorization  Act.  and 
mandated  that  all  proceedings  brought 
under  the  new  procedures  lead  to  a  final 
order  within  isfo  days.  The  Department 
will  be  unable  to  process  any  carrier 
complaints  under  this  subpart  until  the 
procedures  are  effective.  Accordingly, 
the  Department  finds  that  good  cause 
exists  to  make  this  rule  effective  on 
publication  in  the  Federal  Register. 

Regulatory  Evaluation  Summary 

This  final  rule  contains  new 
procedures  for  the  filing  and 
adjudication  of  complaints  by  air 
carriers  and  foreign  air  carriers  alleging 
that  an  airport  has  imposed  an 
unreasonable  fee  or  charge  on  the 
complaining  carrier.  It  also  sets  forth 
corresponding  procedures  under  which 
an  airport  owner  or  operator  may 
request  and  receive  a  determination  of 
the  reastmableness  of  a  fee  or  charge  it 
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has  imposed  on  one  or  more  air  carriers 
or  foreign  air  carriers.  The  new 
procedures  replace  existing  procedures 
under  14  CFR  part  13,  and  impose  no 
new  substantive  requirements  on  either 
carriers  or  airports.  The  only  commenter 
to  question  the  tentative  conclusion  in 
the  NPRM  that  the  economic  effect  of 
the  proposed  rule  would  be  minimal 
was  the  Mar>'land  Aviation 
Administration,  which  argues  that 
"(tjhe  cost  to  provide  expert  witnesses 
and  legal  counsel  if  it  is  determined  that 
there  is  a  'significant  dispute'  may  well 
prove  to  be  material."  The  Marjiand 
Aviation  Administration  did  nat 
attempt  lo  quanlufj'  the  costs  it  believed 
involved.  More  importantly,  it  did  not 
estabhsh  that  tha  costs  are  actually  the 
result  of  the  procedural  rules  at  is.sue 
here  rather  than  the  general  cost  of  the 
litigation  authorized  by  49  U.S.C.  47129. 
Accordingly,  the  Department  concludes 
that  the  economic  impact  of  the  final 
rule  is  minimal  and  that  further 
calculation  of  the  economic  effects  is 
not  warranted.      | 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  a  Regulatory 
Flexibility  Analysis  if  a  rule  would  have 
a  significant  economic  impact,  either 
detrimental  or  beneficial,  on  a 
substantial  number  of  small  entities 
This  rule  contain^  procedural 
requirements  for  processing  carrier 
complamts  and  airport  requests.  The 
Department  concludes  that  the  rule  will 
not  have  a  signifipant  economic  impact 
on  a  substantial  njumber  of  small 
entities. 

Federalism  Implications 

The  final  rule  will  not  have 
substantial  direct  loffects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  polver  and 
responsibilities  artiong  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Asses.sment. 


Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements  that  require 
approval  of  the  Office  of  Management 
iind  Budget  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507 
if  seq.]. 


Conclusion 

Although  the  Department  has 
concluded  that  the  economic  effects  of 
this  rulemaking  are  minimal,  this  rule  is 
considered  significant  under  Executive 
Order  12866  because  of  the  public 
interest  in  this  rulemaking.  The 
Department  certifies  that  this  rule  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  rule  is  considered  significant  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  1 1034;  February-  26.  1978). 

List  of  Subjects  in  14  CFR  Fart  302 

Administrative  practice  ajid 
procedure.  Air  carriers.  Airports.  Postal 
Service. 

The  Amendments 

Accordingly,  the  Department  of 
Transportation  amends  14  CFR  part  302 
as  follows: 

PART  302— RULES  OF  PRACTICE  IN 
PROCEEDINGS 

1.  The  authority  citation  for  14  CFR 
Part  302  is  revised  to  read: 

Authority:  5  U.S.C.  .551  e/  seq.;  39  U.S  C 
5402:  42  U.S.C.  4321:  49  U  .S.C.  40101 
40102.  401 1 3.  401 14.  Chapters  411-41  .S. 
41702,  41705.  41706,  41901.  41907.  41909. 
41910.  42111,  46301,  46302.  4G.303.  46105 
47129. 

2.  A  new  subpart  F  is  added  to  14  CFR 
Part  302  to  read  as  follows: 

Subpart  F— Rules  Applicable  to 
Proceedings  Concerning  Airport  Fees 
.Sec. 

302.601     Applicability  of  ihi.s  subpart. 
302  603     Complaint  by  an  air  carrier  or 
foreign  air  carrier:  request  for 
determination  by  an  airport  owner  or 
operator. 
302.605    Contents  of  complaint  or  r«jiipst 

for  detennination. 
302.607     Answers  to  a  complain!  or  rw|uest 

for  determination. 
302.609     Replies. 
302.01 1     Review  of  complaints. 
302  613     Review  of  requests  for 

determination. 
302.615     Decision  by  administrative  law 

judge. 
302.617    Petitions  for  discretionary  review. 
302.619    Completion  of  pro<;eedings. 
302.621     P'inal  order. 

Subpart  F— Rules  Applicable  to 
Proceedings  Concerning  Airport  Fees 

§  302.601     Applicability  of  tills  subpart 

(a)  This  subpart  contains  the  specific 
rules  that  apply  to  a  complaint  filed  by 
one  or  more  air  carriers  or  foreign  air 
carriers,  pursuant  to  49  U.S.C.  47129  (a) 
for  a  determination  of  the 
reasonableness  of  a  fee  increase  or  a 


newly  established  fee  for  aeronautical 
uses  that  is  imposed  upon  the  air  carrier 
or  foreign  air  carrier  by  the  owner  or 
operator  of  an  airport.This  subpart  also 
applies  to  requests  by  the  owner  or 
operator  of  an  airport  for  such  a 
detennination.  An  airport  owner  or 
operator  has  imposed  a  fee  on  an  air 
carrier  or  foreign  air  carrier  when  it  has 
taken  all  steps  necessary  under  its 
procedures  to  establish  the  fee.  whether 
or  not  the  fee  is  being  collected  or 
carriers  are  currently  required  to  pay  it. 
(b)  This  subpart  does  not  apply  to — 

(1)  A  fee  imposed  pursuant  to  a 
written  agreement  with  air  carriers  or 
foreign  air  carriers  using  the  facilities  of 
an  airport; 

(2)  A  fee  imposed  pursuant  to  a 
financing  agreement  or  covenant 
entered  into  prior  to  August  23.  1994;  or 

(3)  .^ny  other  existing  fee  not  in 
dispute  as  of  August  23.  1994. 

§  302.603    Connplaint  by  an  air  carrier  or 
foreign  air  carrier;  request  for  determination 
by  an  airport  owner  or  operator. 

(a)  .Any  air  carrier  or  foreign  air  carrier 
may  file  a  complaint  with  the  SecrcLiry 
for  a  determination  as  to  the 
reasonableness  of  any  fee  imposed  on 
the  carrier  by  the  owner  or  operator  of 
an  airport.  Any  airport  owner  or 
operator  may  also  request  such  a 
determination  with  respect  to  a  fee  it 
has  imposed  on  one  or  more  air  carriers. 
The  complaint  or  request  for 
determination  shall  conform  to  the 
reqcireir.cnts  of  this  subpart  and  §  .'102.1 
concerning  the  form  and  filing  of 
documents. 

(b)  If  an  air  carrier  or  foreign  air 
carrier  has  previously  filed  a  complaint  - 
with  respect  to  the  same  airport  fee  or 
fees,  any  complaint  by  another  carrier 
and  any  airport  request  for 
determination  shall  be  filed  no  later 
than  7  calendar  days  following  the 
initial  complaint.  In  addition,  all 
complaints  or  requests  for 
determination  must  be  filed  on  or  before 
the  60th  day  after  the  carrier  receives 
written  notice  of  the  imposition  of  the 
new  fee  or  the  imposition  of  the 
increase  in  the  fee. 

(c)  To  ensure  an  orderly  disposition  of 
the  matter,  all  complaints  and  any 
request  for  determination  filed  with 
respect  to  the  same  airport  fee  or  fees    . 
will  be  considered  in  a  consolidated 
proceeding,  as  provided  in  §§  3C2.f>l  1 
an(i,302ei3. 

§  302.605    Contents  of  complaint  or 
request  for  determination. 

(a)  The  complaint  or  n?qupst  for 
determination  shall  set  forth  the  entire 
grounds  for  requesting  a  determination 
of  the  reasonableness  of  the  airport  fee. 


ti928 
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The  complaint  or  request  shall  include 
a  copy  of  the  airport  owner  or  operator's 
written  notice  to  the  carrier  of  the 
imposition  of  the  fee,  a  statement  of 
position  with  a  brief,  and  all  supporting 
testimony  and  exhibits  available  to  the 
carrier  on  which  the  fding  party  intends 
to  rely.  In  lieu  of  submitting  duplicative 
e.xhibits  or  testimony,  the  filing  party 
may  incorporate  by  reference  testimony 
and  exhibits  already  filed  in  the  same 
proceeding. 

(b)  All  exhibits  and  briefs  prepared  on 
electronic  spreadsheet  or  word 
processing  programs  should  be 
accompanied  by  standard-format 
computer  diskettes  containing  those 
submissions.  Word  processing  and 
spreadsheets  files  must  be  readable  by 
current  versions  of  one  or  more  of  the 
following  programs,  or  in  such  other 
format  as  may  be  specified  by  notice  in 
the  Federal  Register:  Microsoft  Word, 
Word  Perfect,  Ami  Pro,  Microsoft  Excel, 
Lotus,  Quattro  Pro,  or  ASCII  tab- 
delineated  files.  Parties  should  submit 
one  copy  of  each  diskette  to  the  docket 
section,  one  copy  to  the  office  of  the 
Chief  Administrative  Law  Judge  (M-50), 
and  one  copy  to  the  Chief,  Economic 
and  Financial  Analysis  Division  (X-55), 
of  the  Office  of  Aviation  Analysis.  Filers 
should  ensure  that  files  on  the  diskettes 
are  unalterably  locked. 

(c)  When  a  carrier  files  a  complaint, 
it  must  also  submit  the  following 
certifications: 

(1)  The  carrier  has  served  the 
complaint,  brief,  and  all  supporting 
testimony  and  exhibits  on  the  airport 
owner  or  operator  and  all  other  air 
carriers  and  foreign  air  carriers  serving 
the  airport  by  hand,  by  electronic 
transmission,  or  by  overnight  express 
delivery.  (Unless  an  air  carrier  or  foreign 
air  carrier  has  informed  the  complaining 
carrier  that  a  different  person  should  be 
ser\'ed,  service  may  be  made  on  the 
person  responsible  for  communicating 
with  the  airport  on  behalf  of  the  carrier 
about  airport  fees.); 

(2)  The  parties  served  have  received 
the  complaint,  brief,  and  all  supporting 
testimony  and  exhibits  or  will  receive 
them  no  later  than  the  date  the 
complaint  is  filed; 

(3)  The  carrier  has  previously 
attempted  to  resolve  the  dispute  directly 
with  the  airport  owner  or  operator; 

(4)  When  there  is  information  on 
which  the  carrier  intends  to  rely  that  is 
not  included  with  the  brief,  exhibits,  or 
testimony,  the  information  has  been 
omitted  because  the  airport  ov^mer  or 
operator  has  not  made  that  information 
available  to  the  carrier.  The  certification 
shall  specify  the  date  and  form  of  the 
carrier's  request  for  information  from 
the  airport  owner  or  operator;  and 


(5)  Any  submission  on  computer 
diskette  is  a  true  copy  of  the  data  file 
used  to  prepare  the  printed  versions  of 
the  exhibits  or  briefs. 

(d)  When  an  airport  owner  or  operator 
files  a  request  for  determination,  it  must 
also  submit  the  following  certifications: 

(1)  The  airport  owner  or  operator  has 
served  the  request,  brief,  and  all 
supporting  testimony  and  exhibits  on  all 
air  carriers  and  foreign  air  carriers 
serving  the  airport  by  hand,  by 
electronic  transmission,  or  by  overnight 
express  delivery.  (Unless  the  air  carrier 
or  foreign  air  carrier  has  informed  the 
airport  owner  or  operator  that  a  different 
person  should  be  served,  service  may  be 
made  on  the  person  responsible  for 
commimicating  with  the  airport  on  ■ 
behalf  of  the  carrier  about  airport  fees.); 

(2)  The  carriers  served  have  received 
the  request,  brief,  and  all  supporting 
testimony  and  exhibits  or  will  receive 
them  no  later  than  the  date  the  request 
is  filed; 

(3)  The  airport  owner  or  operator  has 
previously  attempted  to  resolve  the 
dispute  directly  with  the  carriers;  and 

(4)  Any  submission  on  computer 
diskette  is  a  true  copy  of  the  data  file 
used  to  prepare  the  printed  versions  of 
the  exhibits  or  briefs. 

§  302.607    Answers  to  a  complaint  or 
request  tor  determination. 

(a)(1)  When  an  air  carrier  or  foreign 
air  carrier  files  a  complaint  under  this 
subpart,  the  owner  or  operator  of  an 
airport  and  any  other  air  carrier  or 
foreign  air  carrier  serving  the  airport 
may  file  an  answer  to  the  complaint  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section. 

(2)  When  the  owner  or  operator  of  an 
airport  files  a  request  for  determination 
of  the  reasonableness  of  a  fee  it  has 
imposed,  any  air  carrier  or  foreign  air 
carrier  serving  the  airport  may  file  an 
answer  to  the  request. 

(b)  The  answer  to  a  complaint  or 
request  for  determination  shall  set  forth 
the  answering  party's  entire  response. 
When  one  or  more  additional 
complaints  or  a  request  for 
determination  has  been  filed  pursuant 
to  §  302.603(b)  with  respect  to  the  same 
airport's  fee  or  fees,  the  answer  shall  set 
forth  the  answering  party's  entire 
response  to  all  complaints  and  any  such 
request  for  determination.  The  answer 
shall  include  a  statement  of  position 
with  a  brief  and  any  supporting 
testimony  and  exhibits  on  which  the 
answering  party  intends  to  rely.  In  lieu 
of  submitting  duplicative  exhibits  or 
testimony,  the  answering  party  may 
incorporate  by  reference  testimony  and 
exhibits  already  filed  in  the  same 
proceeding. 


(c)  Answers  to  a  complaint  shall  bo 
filed  no  later  than  fourteen  calendar  • 
days  after  the  filing  date  of  the  first 
complaint  with  respect  to  the  fee  or  fees 
in  dispute  at  a  particular  airport. 
Answers  to  a  request  for  determination 
shall  be  filed  no  later  than  fourteen 
calendar  days  after  the  filing  date  of  the 
request. 

(d)  All  exhibits  and  briefs  prepared  on 
electronic  spreadsheet  or  word 
processing  programs  should  be 
accompanied  by  standard-format 
computer  diskettes  containing  those 
submissions.  Word  processing  and 
spreadsheets  files  must  be  readable  bv 
current  versions  of  one  or  more  of  the 
following  programs,  or  in  such  other 
format  as  may  be  specified  by  notice  in 
the  Federal  Register:  Microsoft  Word. 
Word  Perfect,  Ami  Pro,  Microsoft  Excel, 
Lotus,  Quattro  Pro,  or  ASCII  tab- 
delineated  files.  Parties  should  submit 
one  copy  of  each  diskette  to  the  docket 
section,  one  copy  to  the  office  of  the 
Chief  Administrative  Law  Judge  (M-50), 
and  one  copy  to  the  Chief,  Economic 
and  Financial  Analysis  Division  (X-55), 
of  the  Office  of  Aviation  Analysis.  Filers 
should  ensure  that  files  on  the  diskettes 
are  unalterably  locked. 

(e)  The  answering  party  must  also 
submit  the  following  certifications; 

(1)  The  answering  party  has  served 
the  answer,  brief,  and  all  supporting 
testimony  and  exhibits  by  hand,  by 
electronic  transmission,  or  by  overnight 
express  delivery  on  the  carrier  filing  the 
complaint  or  the  airport  owner  or 
operator  requesting  the  determination; 

(2)  The  parties  served  have  received 
the  answer  and  exhibits  or  will  receive 
them  no  later  than  the  filing  date  of  the 
answer;  and 

(3)  Any  submission  on  computer 
diskette  is  a  true  copy  of  the  data  file 
used  to  prepare  the  printed  versions  of 
the  exhibits  or  briefs. 

§  302.609    Replies. 

(a)  The  carrier  submitting  a  complaint 
may  file  a  reply  to  any  or  all  of  the 
answers  to  the  complaint.  The  airport 
owner  or  operator  submitting  a  request 
for  determination  may  file  a  reply  to  anv 
or  all  of  the  answers  to  the  request  for 
determination. 

(b)  The  reply  shall  be  limited  to  new- 
matters  raised  in  the  answers.  It  shall 
constitute  the  replying  party's  entire 
response  to  the  answers.  It  shall  be  in 
the  form  of  a  reply  brief  and  may 
include  supporting  testimony  and 
exhibits  responsive  to  new  matters 
raised  in  the  answers.  In  lieu  of 
submitting  duplicative  e.xhibits  or 
testimony,  the  replying  party  may 
incorporate  by  reference  testimony  and 


exhibits  already  filed  in  the  same 
proceeding. 

(c)  The  reply  shall  be  filed  no  later 
than  two  calendar  days  after  answers  are 
filed.  I 

(d)  All  exhibits  and  briefs  prepared  on 
electronic  spreadsheet  or  word 
processing  programs  should  be 
accompanied  by  standard-format 
computer  diskettes  containing  those 
submissions.  Word  processing  and 
spreadsheets  files  must  be  readable  bv 
current  versionj-s  of  one  or  more  of  the 
following  programs,  or  in  such  other 
format  as  may  \e  specified  by  notice  in 
the  Federal  Register:  Microsoft  Word. 
Word  Perfect.  4mi  Pro,  Microsoft  Excel, 
Lotus.  Quattro  Rro.  or  ASCII  tab- 
delineated  files.  Parties  should  submit 
one  copy  of  each  diskette  to  the  docket 
section,  one  co])y  to  the  office  of  tlie 
Chief  Administrative  Law  Judge  (M-50), 
and  onfi  copy  tci  the  Chief,  Economic 
and  Finani.jal  /.nalysis  Division,  (X-55) 
of  the  Office  of  JAviation  Analysis.  Filers 
should  ensure  that  files  on  the  diskettes 
are  unalterably  Ibcked. 

(e)  The  carrie  "lor  airport  owner  or 
operator  submitting  the  reply  must 
certify  that  it  hcjs  sensed  the  reply  and 
all  supporting  testimony  and  exhibits  on 
the  party  or  parlies  .submitting  the 
answer  to  which  the  reply  is  directed 
and  that  any  submission  on  computer 
diskette  is  a  trudfcopy  of  the  data  file 
used  to  prepare  the  printed  versions  of 
the  exhibits  orbijiefs. 

§302.611    Review  ^  of  complaints. 

(a)  Within  30  iays  after  a  complaint 
is  filed  under  th  ;$  subpart,  the  Secretary 
will  determine  v/hether  the  complaint 
meets  the  procedural  requirements  of 
this  subpart  and  Whether  a  signillrant 
dispute  exists,  a^  take  appropriate 
action  pursuant  to  paragraph  (b).  (c),  or 
(d)  of  this  sectiou 

(b)  If  the  Secreibry  determines  that  a 
significant  disputje  exists,  he  or  she  will 
issue  an  instituting  order  assigning  the 
complaint  for  hearing  before  an 
administrative  law  judge.  The 
instituting  order  will — 

(1)  Estabhsh  the  scope  of  the  issues  to 
be  considered  anid  the  procedures  to  be 
employed; 

(2)  Indicate  th^  parties  to  participate 
in  the  hearing; 

(3)  Consolidate  into  a  single 
proceeding  all  complaints  and  any 
request  for  determination  with  respect 
to  the  fee  or  fees  In  dispute;  and 

(4)  Include  any  special  provisions  for 
exchange  or  disclosure  of  information 
by  the  parties. 

(c)  The  Secretary  will  dismiss  anv 
complaint  if  he  or  she  finds  that  no" 
significant  disputa  exists.  The  order 
dismissing  the  complaint  will  contain  a 


concise  explanation  of  the  reasons  for 
the  determination  that  the  dispute  is  not 
significant. 

(d)  If  the  Secretary  determines  that  die 
complaint  does  not  meet  the  procedural 
requirements  of  this  subpart,  the 
complaint  will  be  dismissed  without 
prejudice  to  filing  a  new  complaint.  The 
order  of  the  Secretary  will  set  forth  the 
terms  and  conditions  under  which  a 
revised  complaint  may  be  filed. 

§302.613    Review  of  requests  for 
determination. 

(a)  Except  as  provided  in  paragraph 
(e)  of  this  section,  within  30  days  after 
an  airport  owner  or  c  porator  files  a 
request  for  determin.  tion  of  the 
reasonableness  of  a  f^e  under  this 
subpart,  the  Secretar|'  will  determine 
whether  the  request  iheets  the 
procediu-al  requirements  of  this  subpart 
and  whether  a  significant  dispute  exists. 

(b)  If  the  Secref.iry  determines  that  a 
significant  dispute  exists,  he  or  she  will 
issue  an  instituting  order  assigning  the 
request  for  hearing  before  an 
administrative  law  judge.  The 
instituting  order  will  establish  the  scope 
of  the  i.ssues  to  be  considered  and  the 
procedures  to  be  employed  and  will 
indicats  the  parties  to  participate  in  the 
hearing.  The  instituting  order  will 
consolidate  into  a  single  proceeding  all 
complaints  and  any  request  for 
deter.mination  with  respect  to  the  fee  or 
foes  in  dispute. 

(c)  If  the  Secretary  finds  that  the 
request  for  determination  presents  no 
significant  dit^puie.  the  Secretary  will 
ei'.her  issue  a  final  order  as  provided  i;i 
§  30?  621  or  set  forth  the  schedule  icr 
any  additional  procedures  required  io 
roniplete  the  proceeding. 

(d)  If  the  Secretary  determines  that  the 
request  does  not  meet  the  procedural 
rr-qnirenients  of  this  subpart,  the  requ-st 
for  determination  will  ba  dismissed 
w.tlicut  prejudice  to  filing  a  new 
re.;..!Pst.  The  order  of  the  Secretary  v.ill 
set  forth  the  terms  and  conditions"  under 
which  a  revised  request  may  be  fiiod. 

(e)  When  both  a  complaint  and  a 
request  for  determination  have  been 
filed  with  respect  to  the  same  airport  fee 
or  fees,  the  Secretary  will  issue  a 
determination  as  to  whether  the 
compi  jint,  the  request,  or  both  meet  tho 
procedural  requirements  of  this  subpart 
and  whe'her  a  significant  dispute  exists 
widiin  30  davs  after  the  complaint  is 
filed. 


§  302.615    Decision  by  administrative  law 
judge. 

The  administrative  law  judge  shall 
issue  a  decision  recommending  a 
disposition  of  a  complaint  or  request  for 
determination  within  (>0  davs  after  the 


date  of  the  instituting  order,  unless  a 
shorter  period  is  specified  by  the 

Secrctar\'. 

§302.617    Petitions  for  discretionary 
review. 

(a)  Within  5  calendar  days  after 
service  of  a  decision  by  an 
administrative  law  judge,  any  party  may 
file  with  the  Secretary  a  petition  for 
discretionary'  review  of  the 
administrative  law  judge's  decision. 

(b)  Petitions  for  discretionary  review- 
shall  comply  with  §  302.28(a).  The 
petitioner  must  also  submit  the 
following  certifications; 

(1)  The  petitioner  has  served  the 
petition  by  hand,  by  electronic 
transmission,  or  by  overnight  express 
delivery  on  all  parties  to  the  prw.eeding; 
and 

(2)  The  parties  served  have  recei\  ed 
the  petition  or  will  receive  it  no  later 
than  the  date  the  petition  is  fiioJ. 

(c)  Any  party  may  file  an  answer  in 
support  of  or  in  opposition  to  any 
petition  for  discretionary  review"  The 
an,=?wer  shall  be  filed  within  4  calendar 
days  after  service  of  the  petition  for 
discretionary  review.  The  answer  shall 
ccn  ply  with  the  psge  limits  specifi-od  in- 
S30'i?3(>,). 

§  302.619    Completion  of  proceedings. 

(i)  When  a  complaint  widi  respect  to 
an  ?:.-port  fee  or  fees  has  been  filed 
under  this  subpart  and  has  not  been 
di-;  ..  -ed.  the  StK:retary  will  issue  :i 
du;r  -  .  ina'ion  as  to  whether  t.he  fee  is 
rc-.:':i.;i  juie  within  120  days  after  the 
co.r.T  i^;nt  j^  filed. 

('  i  v.h.-n  a  request  for  determination 
hii ;  b  J  -1  filed  under  this  subpart  and 
h:'~  r    r  been  dismissed,  the  Secretary 
u i :  i         e  a  deterrrination  as  to  whether 
tl.  1-,  reasonable  within  120  davs 

"a;-  •  ';,e  Jdte  '.he  requost  for 
d  .;    I:.:  ati^nisfilci. 

!■  ;  v  fien  both  a  omplainf  and  a 
r  ■  '  T  d.:-terniinition  have  beea 

fij'  .  -w  I'.ii  respect  to  the  same  airport  fee 
c;  •  '    -ind  h  ivfc  not  been  dismissed,  the 
S  .  .'.  -.  .."^/  wil!  issue  a  determination  as 
to  ■«'-  -i.oT  the  fee  is  reasonable  within 
120  .1.:^.^  Dftvr  ihe  complaint  is  ille.l. 


§302. oil     Fin;»iord»r. 

( '■  kVhen  a  complaint  or  request  for 
d.  I.r.nination  stands  submitted  to  the 
Secre-ary  for  final  decision  on  tho 
mt  r  ' ;.  he  or  she  may  dispose  of  the 
iss.ifs  presented  by  entering  an 
app; -priate  order,  which  will  include  a 
sta'.e.nent  of  the  reasons  for  his  or  her 
findi.igs  and  conclusions.  Such  an  order 
shsfl  ),e  deemed  a  final  order  of  the 
Se.r.-i.'tary. 

(■  )  The  final  order  of  the  Secretary 
shall  include,  where  neces.s.'ir\'. 
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directions  regarding  an  appropriate 
refund  or  credit  of  the  fee  increase  or 
newly  established  fee  which  is  the 
subject  of  the  complaint  or  request  for 
determination. 

(c)  If  the  Secretary  has  not  issued  a 
final  order  within  120  days  after  the 


filing  of  a  complaint  by  an  air  carrier  or 
foreign  air  carrier,  the  decision  of  the 
administrative  law  judge  shall  be 
deemed  to  be  the  final  order  of  the 
Secretary. 


Issued  in  Washington,  DC,  on  January  30, 
1995. 

Federico  Pena, 

Secretary. 

IFR  Doc.  95-2674  Filed  1-31-95:  3;15  pml 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  Master  List 

AGENCY:  United  States  Fire 
Administration.  FEMA. 
action:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
from,  the  national  master  list  of  places 
of  public  accommodations  which  meet 
the  fire  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fire  Safety  Act. 

EFFECTIVE  DATE:  March  6.  1995. 
ADDRESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk.  Federal 
Emergency  Management  Agency.  500  C 
Street,  SW.,  room  840,  Washington,  D.C. 
20472,  (fax)  (202)  646-^536.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  please 
see  SUPPLEMENTARY  INFORMATION  below. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Ottoson,  Fire  Management  Programs 
Branch,  United  States  Fire 
Administration,  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center,  16825 
South  Seton  Avenue,  Emmitsburg.  MD 
21727.(301)447-1272. 


SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990,  15  U.S.C.  2201  note,  the' 
United  States  Fire  Administration  has 
worked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Tuesday,  November  29, 
1993.  58  FR  62718,  and  published 
changes  approximately  monthly  since 
then. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  the  State 
office  or  official  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  58  FR  17020  on  March  31. 
1993.  If  the  published  list  is  unavailable 
to  you.  the  State  Fire  Marshal's  office 
can  direct  you  to  the  appropriate  office. 
Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 
the  list,  that  are  received  from  the  State 
offices. 

Each  update  contains  or  may  contain 
three  categories:  "Additions;" 
"Corrections/changes;"  and 
"Deletions."  For  the  purposes  of  the 


updates,  the  three  categories  mean  and 
include  the  following: 

"Additions  '  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publicatif)n  nf 
the  initial  master  list;      « 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections;  and 

"Deletions"  are  entries  previouslv 
submitted  by  a  State  and  pubUshed  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State.  Copies  of  the 
national  master  list  and  its  updates  may 
be  obtained  by  writing  to  the 
Government  Printing  Office, 
Superintendent  of  Documents, 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1. 

The  update  to  the  national  master  list 
follows  below. 

Dated;  Januan-  30,  1995. 
John  P.  Carey, 
General  Counsel. 
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Index  and  Property  name 


ADDITIONS 
Alaska 
AK0042    Alaska  Ocean  View  Bed  and  Breakfast 

California 
CA1441     Mandann  Oriental.  San  Francisco  


KS0153 

ME0056 

MN0288 
MN0292 

MN0290 
MN0291 
MN0289 


Kansas 
Hampton  Inn,  Topeka  . 

Maine 
Holiday  Inn 

Minnesota 
Park  Inn  International  . 
Hanpton  Inn,  Eagan  ... 


The  Old  Railroad  Inn 

Motel  6 

Motel  6 


New  York 
NY0606    Howard  Johnson  Lodge 

NY0605    Ramada  Inn,  Airport 

Oklahoma 
OK0098    Century  Center  Hotel  .... 


PO  Box/Rt  No. 


Street  address 


1101  Edgecumbe  Dr 


222  Sansome  St 


1401  Ashworth  Ptace 


404OdlinRd 


250  Canal  Park  Drive 
3000  Eagandale 

Place. 

21 9  Moore  Street 

11274  210th  Street  .... 
2107  West  Frontage 

Road. 


551  fH.2^^  East 
1 273  Chili  A»«  .._ 


1  North  Broadway 


City,  State/ZIP 


Sitka.  AK  99835 


San  Francisco,  CA 
94109. 


Topeka.  KS  66604  .... 

Bangor,  ME  04401   ... 

Duluth.  MN  55802  .... 
Eagan.  MN  55121   .... 

Jackson,  MN  56143  .. 
Lakeville,  MN  55044  . 
Rochester.  MN  55901 


Widdletown.  NY 

10954. 
Rochester.  NY  14624 


Oklahoma  City.  OK 
73102. 


Telephone 


(907)747-8310 
(415)885-0999 

(913)  273-0003 
(207)  947-0101 


(218)  727-8821 
(612)  688-3343 

(507)  847-5348 
(612)469-1900 
(507)  282-6625 


(914)342-5822 
(716)  464-8800 

(405)  235-2780 
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Index  and  Property  name 


OR0182 

OR0172 

OR184 

OR0171 

OR0183 


Oregon 
Portand/Beaverton  Shilo  Inn 

Bend  Alpine  Hotel 

Motel  6 

Wilderness  Inn  Motel 

Mt.  Hood  Inn 


OR0181     Grants  Pass  Shilo  Inn 
OR0186    Motel  6 


OR0180 
OR0187 
OR0173 
6R0185 
OR0178 

OR0179 

OR  174 

OR0175 
OR0177 


Lakeview  Lodge  Motel 

Motel  6 : 

The  Vikings  Cottages  and  Condominiums 

Motel  6 

Motel  6 


Motel  6 

Oxford  Suites 


Best  Western  Mill  Creek  Inn 
Motel  6 


OR01 88    Kah  Nee  Ta  Resort . 


PO  Box/Rt  No. 


US  5  Rt  62 


SC0216 
SC0215 
SC0217 


TX0626 
TX0625 
TX0627 


UT0087 


WY0089 


' '      South  Carolina 

Jameson  Inn  

Knights  Inn.  Airport  Boulevard 
Hawthorne  Suites  Hotel  


Texas 
Hawthorn  Suites  Hotel-Austin  South 

Hawthorn  Suites  Hotel 

Hawthorn  Suites  Hotel-San  Antonio  . 

Utah 
Salt  Lake  City  Shilo  Inn 


Wyoming 
Hitching  Post  Inn 


CORRECTIONS/CHANGES 
Arizona 
AZ0128    Mesa  Pavilion  Hilton  ...: 

Kansas 
Holiday  Inn  


PO  Box  K 


KS0045 
KS0053 

MN0112 
MN0216 
MN0254 

OR0119 
OR0158 
OR0159 
OR0128 


HolkJay  Inn  

I         Minnesota 

Econo  Lodge  Airport 

Holiday  Inn,  Minneapolis  Airport 
Econolodge  of  Mille  Lacs  

Oregon 

Peppertree  Motel 

Motel  6  #1244 

Motel  6  #418 

Mt  Hood  Inn 


OR0154    Holiday  Inn  Express.  Grants  Pass 

OR0038    Pony  Soldier  Motor  Inn 

OR0165    Best  Western  Klamath  Inn 


OR0153    Best  Western  Rama  Inn 


PO  Box  400 


Street  address 


9900  SW  Canyon  Rd 
19  SW  Century  Drive 

997  Oregon  Ave  

301  W.  North  St 

87450  E.  Government 

Camp  Loop. 
1880  NW  6th  St 

5136  S.  6th  Street  

301  North  9  Street 

2400  Biddle  Road 

729  NW  Coast  St  

275  NE  12  SI 

17959  SWMcEwan 

Rd. 
3104-06  SE  Powelll 

Blvd. 
12226  N.  Jantzen 

Ave.. 

3125  Ryan  Dr.  NE  

1401  Hawthorne  Ave. 

NE. 
100  Mam  St 

128  Interstate  Blvd  .... 

1987  Airport  Blvd 

181  Church  St  

4020  1-35  South  

250  Municipal  Dr  

4041  Bluemel  Dr 


205  S.  West  Temple 


1 700  W.  Lincolnway 


1011  W.  Homes  Ave  . 

1118N.  6thSt  

530  Richards  Dr  

4197  Haines  Rd 

2700  Pilot  Knob  Rd  ... 
40993  U.S.  Hwy.  169 

10720  SW  Allen 

1445  Bayshore  Dr  

3752  International  Ct  . 
87450  E.  Govt  Camp 

Loop. 
105  NE  Agness  Ave  .. 

1060  E  Cleveland  Ave 
4061  S.  6th  St  

4430  SE  Hwy.  101    .... 


City,  State/ZIP 


Beaverton.  OR  97225 
Bend.  OR  97702  ...... 

Boms,  OR  97720 

Enterprise.  OR  97828 
Government  Camp, 

OR  97028. 
Grants  Pass,  OR 

975261038. 
Klamath  Falls.  OR 

97601. 
Lakeview.  OR  97630 
Medford,  OR  97504    . 
Newport,  OR  97365  .. 
Ontario,  OR  97914  ... 
Portland.  OR  97224  .. 

Portland.  OR  97202  . 

Portland,  OR  97217  .. 


Salem.  OR  97301 
Salem,  OR  97301 


Warm  Spnnts,  OR 
97761. 


Anderson,  SC  29621 
Cayce,  SC  29033  ... 
Charleston,  SC 
29401. 

Austin,  TX  

Richardson,  TX  

San  Antonio  Rd,  TX 


Salt  Lake  City,  UT 
841011994. 


Cheyenne,  WY 
82001. 


Mesa,  AZ  85210 


Levenworth,  KS 

65048. 
Manhattan.  KS  66502 


Duluth,  MN  5581 1  .... 
Eagan.  MN  55121  .... 
Onamia.  MN  56359  .. 

Beverton,  OR  97005  . 
Coos  Bay.  OR  97420 
Eugene,  OR  97477  . . 
Government  Camp, 

OR  97028. 
Grants  Pass,  OR 

97526. 
Gresham,  OR  97030 
Klamath  Falls,  OR 

97603. 
Lincoln  City,  OR 

97367. 


Telephone 


(503)  297-2551 
(503)  389-3813 
(503)  573-3013 
(503)  426-4535 
(503)  272-3205 

(503)  479-8391 

(503)  884-2110 

(503)  947-2225 
(503)  779-0550 
(503)  265-2477 
(503)  889-661 7 
(503)  684-0760 

(503)238-0600 

(503)  283-3030 

(503)  585-3332 
(503)371-8024 

(503)553-1112 


(803)  375-9800 
(803)  794-0222 
(803)  577-2644 


(512)  440-7722 
(214)  669-1000 
(210)  561-9660 

(801)521-9500 


(307)  638-3301 


(602)  833-5555 

(913)651-5300 
(913)  539-5311 

(218)  722-5522 
(612)  454-3434 
(612)  532-3838 

(503)641-7477 
(503)267-7171 
(503)  741-1105 
(503)  272-3307 

(503)471-6144 

(503)  665-1591 
(503)  882-1200 

(503)  994-6'j"n 
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Index  and  Property  name 


OR0168    Best  Western  Vineyard  Inn 


OR0162 
OR0160 
OR0170 

onoi69 

OR0134 
OR0133 
OR0149 


Kk3tel6  #89 -. 

Motel  #349  _. 

Best  Western  New  Kings  Inn  . 
Best  Western  Pacttic  Hwy  Inn 

Shilo  Inn  Seaside  East  

Shik)  Inn  Seaside  Oceanfront . 
Rodeway  Inn _ 


OR0099    Springfield  Shilo  Inn 

OR0131     Shilo  Inn  Tillamook  . 
OR0129    Shilo  Inn „ 


OR01 63    B/W  Willamette  Inn 


WAD187 


OR0127 
OR0138 


Washington 
Hawttiom  Suites 


DELETIONS 
Oregon 

Val-U  Inn  (Newport) 

Silo  Inn  Eugene  


Virginia 
\IAD20S   floliday  tnn,  'Hampton  Coliseum 


PO  Box/Rt  No. 


jFR  Doc.  95-2709  Filed  2-2-95:  8:45  iiiiil 
WLUHO  CODE  «tlB-2»-U 


Street  address 


2035  S.  Hwy.  99  W  ... 

950  Alba  Dr  

325  SE  Nye  Ave 

3658  Market  St.  NE  ... 
4646  Portland  Rd.  NE 

900  S.  Holladay 

30  N.  Prom  

3480  Hutton  St  


3350  Gateway 


2525  N.  Main  

1609  East  Hartxjr  Dr 

30800  SW  Pkwy  


6329  S.  212th  St 


531  SW  Fall  Street 
3350  Gateway  


1815  West  Mercury 
Blvd.. 


City,  State/ZP 


McMinnville,  OR 

97128. 
Medford,  OR  97504  „ 
Pendleton,  OR  97801 

Salem,  OR  97301  

Salem,  OR  97305 

Seaside,  OR  97138  .. 
Seaside,  OR  97138  .. 
Springfield,  OR 

97477. 
Springfield,  OR 

974771094. 
Tillamook.  OR  97141 
Warrenton,  OR 

97146. 
Wilsonville.  OR 

97070. 


Seattle/Kent.  WA 
98032. 


Newport.  OR  97365 
SpringfieW.  OR 
97477. 

Hampton,  VA 
236660000. 


Telephone 


(503)  472-4900 

(503)  773-4290 
(503)  276-3160 
(503)582-1559 
(503)  390-3200 
(503)641-6565 
(503)  641-6565 
(503)  746-8471 

(503)  641-6565 

(503)  641-6565 
(503)641-6565 

(503)  682-2288 


(206)  395-3800 


(503)  265-6623 
(503)  641-6565 


(804)  838-0200 


Friday 
February  3,  1d95 


U-J 


Part  VI 


Federal  Emergency 
Management  Agency 

Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  Master  List;  Notice 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  Master  List 

AGENCY:  United  States  Fire 
Administration,  FEMA. 
action:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
from,  the  national  master  list  of  places 
of  public  accommodations  which  meet 
the  fire  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fire  Safety  Act. 

EFFECTIVE  DATE:  March  6, 1995. 
ADDRESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk,  Federal 
Emergency  Management  Agency,  500  C 
Street.  SW.,  room  840,  Washington,  D.C. 
20472,  (fax)  (202)  646-4536.  To  be 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  please 
see  Supplementary  Information  below. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Ottoson,  Fire  Management  Programs 
Branch,  United  States  Fire 
Administration,  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center,  16825 
South  Seton  Avenue,  Emmitsburg,  MD 
21727,(301)447-1272. 


SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990, 15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
worked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Tuesday,  November  29, 
1993,  58  FR  62718,  and  pubUshed 
changes  approximately  monthly  since 
then. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  the  State 
office  or  official  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  58  FR  17020  on  March  31. 
1993.  If  the  published  list  is  imavailable 
to  you,  the  State  Fire  Marshal's  office 
can  direct  you  to  the  appropriate  office. 
Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 
the  list,  that  are  received  from  the  State 
offices. 

Each  update  contains  or  may  contain 
three  categories:  "Additions;" 
"Corrections/changes;"  and 
"Deletions."  For  the  purposes  of  the 


updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections;  and 

"Deletions"  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office, 
Superintendent  of  Documents. 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1. 

The  update  to  the  national  master  list 
follows  below. 

Dated:  January  30, 1903. 
John  P.  Carey, 

General  Counsel. 


HOTEL  AND  Motel  Fire  Safety  act  National  Master  List  12/16/94  Update 


INDEX/PROPERTY  NAME 

PO  BOX/RT  NO  AND  STREET  AD- 
DRESS 

CITY 

STATE/ZIP 

TELEPHONE 

ADorriONS 

AR: 

AR0074    BUDGETEL  INN  

1300  SOUTH  48TH  STREET  

5210  NORTH  STATE  LINE  

877E.  DST  

1249  LIGHTHOUSE  AVE  

SPRINGDALE  

TEXARKANA  

LEMOORE  

PACIFIC  GROVE  . . 

AR  72764 

(501)  751-2626 
(501)  772-0070 

(209)  924-1261 
(408)555-2111 
(415)885-6800 

(912)439-0078 
(404)  455-^8000 
(706)  736-1934 
(912)264-0144 
(912)  265-8830 
(912)  264-4033 
(706)  687-7214 
(706)  278-5522 
(404)  288-691 1 
(912)  474-2870 
(404)  368-9400 
(404)  446-231 1 
(912)  756-3543 
(912)333-0047 

(319)  354-0030 
(712)  366-2405 
(319)391-8997 
(515)  265-5456 

(515)  287-6364 
(319)656-0880 
(712)277-3131 

(708)  945-9300 

AR0075     SHONEY-S  INN  

AR  75502 

CA: 

CA143«    BEST  WESTERN  VINEYARD  INN  

CA  93245 

CA1439    LIGHTHOUSE  LODGE  AND  SUITES 

CA  93950 

CA1440    YORK  HOTEL 

940  SUTTER  ST  ...    . 

SAN  FRANCISCO 

CA  44in4 

GA: 

GA0340    MOTEL  6  ALBANY  

201  S.  THORNTON  DR  

3585  CHAMBLEE-TUCKER  RD  

2650  CENTER  WEST  PKWY  

1-95  &  U.S.  341    „ 

2307  GLOUCESTER  ST 

5252  NEW  JESUP  HWY  

3050  VICTORY  DR  

2200  CHATTANOOGA  RD 

ALBANY  

ATLANTA  

AUGUSTA 

BRUNSWICK  

BRUNSWICK  

BRUNSWICK  

COLUMBUS 

DALTON  

DECATUR 

MACON  

NORCROSS  

NORCROSS  

RICHMOND  HILL 

RA  'KtlCVi 

GA0337    MOTEL  6  ATLANTA  

dA  '^n'^41 

GA0344     MOTEL  6  AUGUSTA  

RA  "VlQflQ 

GA0332    BEST  WESTERN  BURNSWICK  

GA  31520 

GA0331     DAYS  INN  BRUNSWICK  

GA  31520 

GA0334     HOLIDAY  INN  JESUP  

fiA  ii';5«; 

GA0339    MOTEL  6  COLUMBUS 

GA  11  om 

GA0335    MOTEL  6  DALTON  

f^A  'V^79n 

GA0336    MOTEL  6  DECATUR 

2565  WESLEY  CHAPEL  RD  

4991  HARRISON  RD 

a  A  'WI'VS 

GA0341     MOTEL  6  MACON 

dA  "^ipfifi 

GA0333    CLUBHOUSE  INN  NORCROSS  

5945  OAKBROOK  PKWY 

6015  OAKBROOK  PKWY  

1-95  &  U.S.  HWY.  17  

fiA  'WW^ 

GA0338    MOTEL  6  NORCROSS  

nA  'WKl'^ 

GA0343    MOTEL  6  RICHMOND  HILL  

fiA  '\^'K9A 

GA0342    MOTEL  6  VALDOSTA  

2003  WEST  HILL  AVE 

810  1ST  AVENUE 

3032  S.  EXPRESSWAY  

6111  N  BRADY 

VALDOSTA 

CORALVILLE  

COUNCIL  BLUFFS 

DAVENPORT 

DES  MOINES  

c^A  ^ifini 

lA: 

IA0141     MOTEL  6  

lA  KOOA^ 

IA0147    MOTEL  6  

IA0144    MOTEL  6 

lA  ^OAAA 

IA0142    MOTEL  6  

PO    BOX    3002,    4940    NE     14TH 

STREET. 
4817FLEURDR  

lA  50316    ... 

IA0145    MOTEL  6 

DES  MOINES 

lA  *^f\^0^ 

IA0146    MOTEL  6  .'. 

2670  DODGE  ST  

DUBUQUE  

SERGEANT  BLUFF 

LINCOLNSHIRE  

IA0143    MOTEL  6 

GEN.  DEL.  6166  HARBOR  DR  

10  WESTMINSTER  WAY  

lA  51054  

IL 

IL0540     HAWTHORN  SUITES  

IL  60069  
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INDEX/PROPERTY  NAME 


IN: 


KY: 


LA: 


IN0413  MOTEL  6 

IN0415  MOTEL  6 

IN0414  MOTEL  6  

IN0416  MOTEL  6 

IN0417  MOTEL  6 

KY0413  COMFORT  INN 

KY0411  FRIENDSHIP  INN  ... 

KY0412  COMFORT  SUITES 


NY: 


LA0122    HOLIDAY  INN  MACARTHUR  DRIVE 


TX: 


NY0603    MOTEL  6  

NY0634    TRAVELODGE  INTERNATIONAL  HOTEL 


VA: 


WV 


TX0624    RAMADA  EMILY  MORGAN  HOTEL  ... 
VA0599    BEST  WESTERN  HANOVER  HOUSE 
WV0202    BRIAR  MOTEL 


CORRECTIONS/CHANGES 

GA: 

GA0324  COMFORT  INN  ASHBURN  

GA0250  BUDGETEL  INN  LENOX 

GA0270  DAYS  INN  ATLANTA  

GA0327  ECONO  LODGE  AUGUSTA  .... 

GA0266  WELCOME  INN  MACON  

GA0277  DAVIS  INN 

GA0316  ISLAND  INN  

GA0313  CLOISTER  HOTEL 

GA0309  MOTEL  6  ST0CK8RIDGE 

GA0169  CLUBHOUSE  INN  VALDOSTA  , 


HI: 


IL: 
KY: 


HI0168    ASTON  AT  THE  WAIKIKI  BANYAN  

HI0159    HILTON  WAIKOLOA  VILLAGE 

HI0030    SHERATON      LUXURY       PRINCEVILLE 
HOTEL. 

IL0516    FAIRFIELD  INN  CHAMPAIGN  


KYI 062    COMFORT  INN 


DELETIONS 

HI: 

HI0127 
HI0050 
HI0131 
HI0073 
HI0113 
HI0144 
HI0151 
HI0013 
HI0155 
HI0026 


BREAKERS  HOTEL 

HAWAIIAN  REGENT  HOTEL  KUHIO  . 

HAWAIIANA  HOTEL  

MOANA  HOTEL  DIAMOND 

WAIKIKI  8EACHSIDE  HOTEL 

PLANTATION  HALE  

SHERATON  MAUI  HOTEL 

MANELE  BAY  HOTEL  

ASTON  KAUAI  BEACH  VILLAS  

THE  WESTIN  KAUAI  


PO  BOX/RT  NO  AND  STREET  AD- 
DRESS 


5810  SCATTERFIELD  RD 

4201  WHY  41  N  &  YOKEL  RD 

3003  COLISEUM  BLVD  WEST 

3840  179THST 

2016  OLD  HIGHWAY  31  EAST 


3749  NASHVILLE  RD  

2923  FT.  CAMPBELL  BLVD 
3820  SCOTSVILLE  ROAD  .. 

2716  N.  MACARTHUR  DR  .. 


155  BUELL  ROAD  

BLDG.  »144.  VAN  WYCK  EXPWAY 


705  E.  HOUSTON  ST 

1-95  EXIT  86,  ATLEE-ELMONT 
3206  CUMBERLAND  RD 


820  SHOENYS  DR  

2535  CHANTILLY  DR  

300  SPRING  ST 

2852  WASHINGTON  RD 
4709  CHAMBERS  RD  .... 
STATE  PARK  RD  

301  MAIN  ST  

100  FIRST  ST  

7233  DAVIDSON  PKWY  . 
1800  CLUBHOUSE  DR  .. 


201  OHUA  ST  

69-425  WAIKOLOA  DR 

PO  BOX  3069,  5520  KA  HAKU  RD 


187  MORELAND  BLVD  . 
2381  BUENA  VISTA  DR 


250  BEACHWALK 

2552  KALAKAUA  AVE  .... 

260  BEACH  WALK  

2365  KALAKAUA  AVE  .... 
2452  KALAKAUA  AVE  .... 

484  KUHIO  HWY  

2605  KAANAPALI  PKV/Y 

MANELE  HWY  

4330  KAUAI  BEACH  DR  . 
3610  RICE  ST    


CITY 


ANDERSON „ 

EVANSVILLE  

FORT  WAYNE „ 

HAMMOND  

JEFFERSONVILLE 


FRANKLIN  

HOPKINSVILLE 
LONDON 


ALEXANDRIA 


GATES  .... 
JAMAICA 


SAN  ANTONIO 

ASHLAND  

BLUEFIELD  


ASHBURN  

ATLANTA  

ATLANTA  

AUGUSTA  

MACON 

PINE  MOUNTAIN  

SAINT  SIMON'S  ISLA  ... 

SEA  ISLAND 

STOCKBRIDGE 

VALDOSTA  


HONOLULU.  OAHU  ... 

KAMUELA  

PRINCEVILLE.  KAUAl 


CHAMPAIGN 
LEXINGTON  . 


HONOLULU.  OAHU 
HONOLULU.  OAHU 
HONOLULU.  OAHU 
HONOLULU.  OAHU 
HONOLULU,  OAHU 

KAPAA,  KAUAI  

LAHAINA.  MAUI  

LANAI  CITY.  LANAI  . 

LIHUE,  KAUAI  

LIHUE.  KAUAI  


STATE/ZIP 


IN  46013  

IN  4771 1  

IN  46808 

IN  46324  

IN  47129  

KY  42134 

KY  42240  

KY  40741  

LA  71303  

NY  14624  .... 
NY  11430  .... 

TX  78205  

VA  23005 

WV  24701  

GA  31214  

GA  30324  

GA  30308  

GA  30909  

GA  31206  

GA  31822  

GA  31522  

GA  31561  

GA  30281  

GA  31601  

HI  96815  

HI  967439791 
HI  967223069 

IL  61820  

KY  40505 

HI  96815 

HI  96815 

HI  96815  ....„ 

HI  96815 

HI  96815 , 

HI  96746  

HI  967611991 

HI  96763 

HI  96766 

HI  96766 


TELEPHONE 


(317)642-9023 
(812)  424-6431 
(219)  482-3972 
(219)  845-6330 
(812)  283-7703 

(502)  586-6100 
(502)885-1126 
(606)  877-7648 

(318)487-4261 

(716)436-2170 
(718)  995-9000 

(210)  225-8486 

(804)  550-2805 

(304)  325-91 1 1 


(912)  567-0080 
(404)  321-0999 
(404)523-1144 
(706)  736-0707 
(912)  781-6680 
(706)  663-2522 
(912)  638-7805 
(912)638-3611 
(404)389-1142 
(912)  247-7755 

(808)  922-0555 
(808)  885-1234 
(808)  826-9644 


(217)355-0604 
(606)  299-0302 


(808)923-3181 
(808)  922-661 1 
(808)  923-3811 
(808)  923-31 1 1 
(808)  931-2180 
(808)  822-4941 
(808)  661-0031 
(808)  565-7700 
(808)  245-771 1 
(808)  245-5050 


IFR  Doc.  95-2710  Filed  2-2-95;  8:45  am} 

B1LUNG  CODE  8718-38-M 
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Friday 
February  3,  1995 


Part  VII 

Department  of 
Education 


34  CFR  Part  668 

Student  Assistance  General  Provisions; 
Proposed  Rule 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  668 

RfN  1840-AC14 

Student  Assistance  General  Provisions 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  die  Student  Assistance  General 
Provisions  regulations.  These 
amendments  are  necessary  to 
impleniRnt  a  new  requirement  in  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  recently  added  by  the 
Improving  America's  Schools  Act  of 
1994  (lASA).  The  lASA  provision,  titled 
the  "Equity  in  Athletics  Disclosure  Act 
(EADA),"  requires  certain  coeducational 
institutions  of  higher  education  to 
preparr"— nnd  make  available  to 
students,  potential  students,  and  the 
public — a  report  on  participation  rates, 
financial  support,  and  other  information 
on  men's  and  women's  intercollegiate 
athletic  programs.  These  proposed 
regulations  would  implement  this  new 
statutor>'  requirement.  The  statute 
requires  that  the  Secretary  issue  final 
regulations  implementing  the  EADA  not 
later  than  180  days  following 
enactment.  Thus,  the  statute  requires 
that  final  regulations  be  issued  by  April 
18.  1995. 

DATES:  Comments  must  be  received  on 
or  before  April  4, 1995. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to:  Ms.  Paula  M.  Husselmann, ' 
U.S.  Department  of  Education,  600 
Independence  Avenue,  S.W.,  ROB3, 
Room  4318,  Washington,  D.C.  20202- 
5346,  or  to  the  following  internet 
address:  Athletic — Data@ed.eov. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  a*,  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Paula  Husselmann,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W..  ROBS,  Room  4318,  Washington, 
D.C.  20202-5346.  Telephone:  (202)  708- 
7888.  Indixaduals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
Student  Assistance  General  Provisions 
regulations  (34  CFR  part  668)  apply  to 
all  institutions  that  participate  in  the 
Title  IV,  HEA  programs.  The  proposed 


changes  in  these  regulations  are 
necessary  to  implement  changes  to  the 
HEA  made  by  the  Equity  in  Athletics 
Disclosure  Act  (EADA),  which  was 
included  in  the  Improving  America's 
Schools  Act  of  1994  (lASA),  Pub.  L. 
103-382,  enacted  on  October  20,  1994. 
The  EADA  requires  that  certain 
institutions  of  higher  education 
disclose — to  students,  potential 
students,  and  the  public — financial, 
participation,  and  other  information 
concerning  the  institutions'  women's 
and  men's  intercollegiate  athletic 
programs.  The  EADA  is  a  "sunshine" 
law  designed  to  make  "prospective 
students  and  prospective  student 
athletes  .  .  .  aware  of  the  commitments 
of  an  institution  to  providing  equitable 
athletic  opportunities  for  its  men  and 
women  students."  (lASA,  section 
360B(b)(7))  In  enacting  the  EADA. 
Congress  expected  that  "knowledge  of 
an  institution's  expenditures  for 
women's  and  men's  athletic  programs 
would  help  prospective  students  and 
prospective  student  athletes  make 
informed  judgments  about  the 
commitments  of  a  given  institution  of 
higher  education  to  providing  equitable 
athletic  benefits  to  its  men  and  women 
students."  (lASA,  section  360B(b)(8)) 

The  EADA  does  not  require  that  this 
information  be  submitted  to  the  Federal 
Government.  Institutions  of  higher 
education  that  are  subject  to  the  EADA 
must  make  the  information  available  to 
students,  potential  students,  and  the 
public. 

Summary  of  the  Proposed  Begulations 

The  following  is  a  summary  of  the 
regulations  that  the  Secretary  proposes 
to  implement  the  EADA.  The  Secretary 
is  interested  both  in  ensuring  that 
students  and  the  public  receive 
consistent,  useful  information  from 
institutions  of  higher  education  about 
their  intercollegiate  athletic  programs, 
and  in  keeping  regulatory  burden  on 
those  institutions  to  the  minimum 
necessary  to  carry  out  congressional 
intent.  The  Secretary  is  also  committed 
to  working  with  organizations  that  are 
interested  in  women's  and  men's  sports 
in  implementing  the  EADA.  including 
development  of  proposed  and  final 
regulations  and  any  optional  reporting 
formats.  The  Secretary  began  consulting 
with  a  number  of  these  organizations 
soon  after  the  law  was  enacted,  and  will 
continue  to  do  so  in  the  future. 

The  proposed  regulations  include 
only  the  statutory  requirements 
contained  in  the  EADA.  as  described 
below.  The  proposed  regulations  do  not 
include  emy  requirements  except  those 
imposed  by  the  statute.  In  this 
summary,  the  Secretary  describes  a 


number  of  issues  that  could  be 
addressed  in  regulations  or  in  non- 
binding  guidance  and  requests 
comments  on  the  following  questions: 

•  Which,  if  any,  of  these  issues 
should  be  addressed  in  the  final 
regulations  and  how  should  they  be 
addressed? 

•  Which  issues  instead  should  be 
addressed  in  non-binding  guidance 
provided  by  the  Department  and  how 
should  they  be  addressed? 

•  Which  issues  should  not  be 
addressed  by  the  Department  because 
the  statutory  language  is  clear  or  for 
other  reasons? 

.    •  Which  other  issues  should  be 
addressed  in  the  final  regulations  or  in 
non-binding  guidance  from  the 
Department  and  how  should  they  be 
addressed? 

1.  Institutions  of  higher  education 
that  are  subject  to  the  EADA. 

The  EADA  applies  to  any 
coeducational  institution  of  higher 
education  (IHE)  that  participates  in  a 
Title  IV,  HEA  program  and  has  an 
intercollegiate  athletic  program.  This 
statutory  provision  is  set  forth  in 
proDosed  §  668.48(a). 

Tne  Secretary  interprets 
"intercollegiate  athletic  program"  to 
refer  to  varsity  teams.  The  term 
"varsity"  is  also  used  in  the  EADA. 
These  are  the  teams  that  compete  at  a 
certain  level  of  play  (against  other  IHEs' 
varsity-level  teams).  The  EADA  does  not 
apply  to  intramural  teams  or  to  club 
teams  even  if  such  a  team  plays  a 
limited  number  of  intercollegiate  games 
against  varsity  teams.  The  Secretary 
requests  comments  on  whether  the  type 
or  level  of  financial  support  by  the  IHE 
should  also  be  a  determinant  of  whether 
a  team  should  be  considered  a  varsity 
team  under  the  EADA. 

The  Secretary  interprets  the  term 
"coeducational"  to  refer  to  the 
composition  of  an  IHE's  undergraduate 
student  body.  Thus,  if  an  IHE  has 
undergraduate  students  of  only  one 
gender,  the  EADA  would  not  apply  to 
the  IHE's  intercollegiate  athletic 
program. 

2.  Annual  report. 

The  EADA  requires  that  an  institution 
subject  to  this  law  shall  annually,  for 
the  immediately  preceding  academic 
year,  prepare  a  report  that  contains 
certain  information  regarding 
intercollegiate  athletics.  The  EADA 
specifies  the  information  that  must  be 
included  in  the  report.  The  statutory 
reporting  requirement  is  in  proposed 
§  668.48(b). 

3.  Full-time  male  and  female 
undergraduates. 

The  report  must  include  the  number 
of  male  and  female  full-time 


Federal  Register  /  Vol.  60.  No.  23  /  Friday,  February  3.  1995  /  Proposed  Rules 


6941 


undergraduates  that  attended  the 
institution  for  the  immediately 
preceding  academic  year.  (Proposed 
§  668.48(b)(1)) 

The  terms  "academic  year"  and  "full- 
time  student"  are  defined  in  the  Student 
Assistance  General  Provisions  (34  CFR 
668.2(b)).  For  the  definition  of  "fiill- 
time  student,"  see  59  FR  22419, 
published  on  April  29, 1994.  For  the 
definition  of  "academic  year,"  see  59  FR 
61178,  published  on  November  29. 
1994.  The  Secretary  could  apply  these 
definitions  to  the  EADA  regulations  and 
requests  comments  on  whether  to  use 
(1)  these  definitions.  (2)  other 
definitions,  or  (3)  no  definitions.  In 
particular,  should  the  definition  of 
"academic  year,"  which  does  not  refer 
to  a  12-month  period,  apply?  The 
Secretary  belioves  that  the  categories  of 
information  required  to  be  reported  by 
ths  EADA  should  be  with  respect  to  a 
12-month  period,  but  requests 
comments  on  this  issue. 

The  Secretary  also  requests  comments 
on  whether  the  term  "undergraduate" 
should  be  defined,  and,  if  so,  how. 

4.  Participants  on  varsity  teams. 
The  report  must  include— for  the 

immediately  preceding  academic  year— 
a  listing  of  the  varsity  teams  that 
competed  in  intercollegiate  athletic 
competition  and— for  each  team— the 
total  number  of  participants,  by  team,  as 
of  the  day  of  the  first  scheduled  contest 
for  the  team.  (Proposed  §668.48(b)(2)(i)) 

The  Secretary  requests  comments  on 
who  should  be  included  and  who 
should  be  excluded  as  team 
"participants"  under  the  EADA.  For 
example,  since  "red-shirted"  players 
typically  practice  with  a  team  and 
receive  athletically-related  financial  aid, 
should  they  be  included  as 
'■participants?*' 

5.  Operating  expenses. 

The  report  must  include — for  die 
immediately  preceding  academic  year — 
the  total  operating  expenses  attributable 
to  each  varsity  team.  The  EADA  defines 
"operating  expenses"  to  mean 
expenditures  on  lodging  and  meals, 
transportation,  officials,  uniforms,  and 
equipment.  In  addition  to  reporting  total 
operating  expenses  for  each  team,  an 
institution  may  also  report  those 
expenses  on  a  per  capita  basis  for  each 
team.  An  institution  may  report 
combined  expenditures  attributable  to 
closely  related  teams— such  as  track  and 
field  or  swimming  and  diving.  Any  such 
combinations  must  be  reported 
separately  for  men's  and  women's 
teams.  (Proposed  §  668.48(b)(2)(ii)) 

The  Secretary  interprets  the  EADA  to 
include  expenses  for  both  home  and 
away  games  and  training  sessions, 
including  lodging  and  meals.  The 


Secretary  also  believes  that  "total 
operating  expenses"  should  include  the 
expenses  incurred  by  a  team  during  an 
entire  year,  not  just  those  incurred 
during  the  sports  season  of  a  team.  The 
Secretary  interprets  the  statute  to 
e.xclude  any  categories  of  expenses  that 
are  not  specifically  listed  in  the  law. 
The  Secretarj'  is  interested  in  comments 
on  which  expenses  should  or  should  not 
be  included  under  each  of  the  statutory 
categories  (lodging  and  meals, 
transportation,  officials,  uniforms,  and 
equipment). 

6.  Head  coaches  and  assistant 
coaches. 

The  institution  must  indicate  in  its 
report— for  the  immediately  preceding 
academic  year— whedier  the  head  coach 
for  each  varsity  team  was  male  or  female 
and  whether  the  head  coach  was 
assigned  to  that  team  on  a  full-time  or 
part-time  basis.  The  EADA  requires  that 
the  institution  consider  graduate 
assistants  and  volunteers  who  served  as 
head  coaches  to  be  head  coaches  for  the 
purposes  of  this  requirement.  The 
institution  must  also  indicate,  for  each 
team,  the  number  of  assistant  coaches 
who  were  male  and  the  number  of 
assistant  coaches  who  were  female  and 
whether  a  particular  coach  was  assigned 
to  that  team  on  a  full-time  or  part-time 
basis.  As  with  head  coaches,  the  EADA 
requires  the  institution  to  consider 
graduate  assistants  and  volunteers  who 
served  as  assistant  coaches  to  be 
assistant  coaches  for  the  purposes  of 
this  requirement.  (Proposed 
§668.48(b)(2)(iii)and(iv)) 

7.  Total  amount  of  athletically  related 
student  aid. 

The  report  must  include — for  the 
immediately  preceding  academic  year— 
the  total  amount  of  money  spent  on 
athletically  related  student  aid, 
including  the  value  of  waivers  of 
educational  expenses,  separately  for 
men's  and  women's  teams  overall. 
(Propo.sed§  668.48(b)(3)) 

The  Secretary  interprets  this 
provision  of  the  statute  to  require  that 
the  IHE  report  two  totals — one  total  for 
men's  teams  and  one  total  for  women's 
teams. 

The  term  "athletically  related  student 
aid"  is  defined  in  section  485(e)(8)  of 
the  HEA  to  mean  any  scholarship,  grant, 
or  other  form  of  financial  assistance,  the 
terms  of  which  require  the  recipient  to 
participate  in  a  program  of 
intercollegiate  athletics  at  an  IHE  in 
order  to  receive  that  assistance.  This 
definition  does  not  apply  automatically 
to  the  EADA,  which  is  in  subsection  (g) 
of  section  485.  However,  the  Secretary 
believes  that  the  definition  in 
subsection  {e)(8)  would  provide  useful 
guidance  for  the  purposes  of  the  EADA 


and  that  having  a  single  definition 
would  promote  clarity  and  consistency 
in  the  administration  of  these  statutes. 
Thus,  the  Secretary  proposes  that  the 
definition  in  subsection  (e)(8)  be  made 
applicable  to  the  EADA.  The  Secretary 
requests  comments  on  whether 
"athletically  related  student  aid"  should 
also  include  scholarships  to  students 
who  are  on  medical  waivers  (who 
therefore  are  not  currently  participating 
on  the  team)  or  who  continue  to  receive 
athletically  related  aid  after  thev  cease 
to  participate  on  a  team  for  which  they 
had  been  awarded  that  aid. 

8.  Ratio  of  aid  to  male  and  female 
athletes. 

The  report  must  give — for  the 
immediately  preceding  academic  year- 
the  ratio  of  athletically  related  student 
aid  awarded  male  athletes  to  athletically 
related  student  aid  awarded  female 
athletes.  (Proposed  §  668.48(b)(4)) 

The  Secretarj'  interprets  this 
provision  to  require  an  IHE  to  calculate 
a  ratio  of  the  total  of  athletically  related 
student  aid  awarded  male  athletes  to  the 
total  of  athletically  related  student  aid 
awarded  female  athletes. 

9.  Expenditures  on  recruiting. 
•The  report  must  include — for  the 

immediately  preceding  academic  year- 
the  total  amount  of  expenditures  on 
recruiting,  separately  for  men's  and 
women's  teams  overall.  (Proposed 
§  668.48(b)(5)) 

The  Secretary  interprets  this 
provision  of  the  statute  to  require  that 
the  IHE  report  two  totals— one  total  for 
men's  teams  and  one  total  for  women's 
teams. 

The  Secretar>-  requests  comments  on 
whether  a  definition  of  "expenditures 
on  recruiting"  is  necessarj'.  and,  if  so. 
which  expenditures  should  or  should 
not  be  included  in  the  report  as 
"e.xpenditures  on  recruiting." 

10.  Total  annual  revenues. 

The  report  must  include — for  the 
immediately  preceding  academic  year— 
the  total  annual  revenues  generated 
across  all  men's  teams  and  across  all 
women's  teams.  In  addition,  an 
institution  may  report  those  revenues  by 
individual  team.  (Proposed 
§  668.48(b)(6)) 

The  Secretary  interprets  this 
provision  of  the  statute  to  require  that 
the  IHE  report  two  totals — one  total  for 
men's  teams  and  one  total  for  women's 
teams.  The  Secretary  interprets  the  term 
"total  annual  revenues"  to  mean  gross 
income,  since  there  is  no  indication  in 
the  EADA  that  Congress  intended 
anything  less  than  diat  amount. 

Under  section  487(a)(18)  of  the  HEA. 
IHEs  are  currently  required  to  make  an 
annual  compilation  of  revenues  and 
e.xpenses  attributable  to  "football,  men's 
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basketball,  women's  basketball,  all  nt>^pr 
men's  sports  combined,  and  all  other 
women's  sports  combined  (with  respect 
to  the  institution's)  intercollegiate 
athletics  activities."  The  revenues  and 
expenses  to  be  calculated  for  this 
purpose  are  set  forth  in  section 
487(a)(18){B)  (i)  and  (ii)  (20  U.S.C. 
1094(a)(18)(B)  (i)  and  (ii)).  The 
Department's  regulations  implementing 
these  statutory  requirements  are  in  34 
CFR  668.14  (d)  and  (e)  (59  PR  22427- 
22428.  published  April  29, 1994).  The 
specific  definition  of  "operating 
expenses"  in  the  EADA  precludes  using 
the  definition  of  "expenses"  in  section 
487  and  ihfi  Department's  regulations. 
However,  the  Secretary  will  consider 
the  extent  to  which  the  definition  of 
"revenue"  in  these  provisions  should  be 
used  in  deciding  what  should  be 
included  in  "total  annual  revenues  ' 
under  the  EADA. 

The  Secretary  requests  comments  on 
whether  the  EADA  regulations  should 
adopt  a  definition  of  "total  annual 
revenues"  that  is  difTerent  from  the 
definition  of  "revenue"  in  §668.14.  and, 
if  so,  what  specific  sources  of  income 
should  or  should  not  be  included  in 
"total  annual  revenues." 

n.  Coaches'  and  assistant  coaches' 
salaries. 

The  report  must  include — for  the 
immediately  preceding  academic  year — 
the  average  annual  institutional  salary 
of  the  head  coaches  of  men's  teams, 
across  all  offered  sports,  and  the  average 
annual  institutional  salary  of  the  head 
coaches  of  women's  teams,  across  all 
offered  sports.  If  a  head  coach  had 
responsibilities  for  more  than  one  team 
and  the  institution  does  not  allocate  that 
coach's  salary  by  team,  the  EADA  states 
that  the  institution  should  divide  the 
salary  by  the  number  of  teams  for  which 
the  coach  had  responsibility  and 
allocate  the  salary  among  the  teams  on 
a  basis  consistent  with  the  coach's 
responsibilities  for  the  different  teams. 
The  report  must  also  include  the 
average  annual  institutional  salary  of 
the  assist.int  coaches  of  men's  teams, 
across  all  offered  sports,  and  the  average 
annual  institutional  salary  of  the 
assistant  coaches  of  women's  teams. 
across  all  offered  sports.  (Proposed 
§  668.48(b)  (7)  and  (8)) 

The  Secretary  interprets  "across  ail 
offered  sports"  to  mean  a  single  average 
for  all  men's  sports  in  the  aRgregate  and 
a  single  average  for  all  women's  sports 
in  the  aggregate. 

The  Secretary  requests  comments  on 
what  types  of  compensation  should  be 
included  in  a  coach's  or  assistajit 
coach  s  "salary  "  to  provide  an  accurate 
picture  of  relative  compensation.  For 


example,  should  "salary"  include 
bonuses  or  other  monetary  benefits? 

The  Secretary  also  requests  comments 
on  the  determination  of  an  average 
annual  institutional  salary  if  unpaid 
volunteers  serve  as  head  coaches  or 
assistant  coaches.  Consistent  with  the 
provisions  in  the  EADA  that  volunteers 
serving  as  part-time  or  full-time  coaches 
or  assistant  coaches  should  be  counted 
as  such,  the  Secretary  believes  that  their 
salaries  (or  lack  thereof)  should  be 
reflected  in  the  average  annual 
institutional  salaries  calculated  by  the 
IHE.  The  Secretary  believes  that  unpaid 
volunteer  coaches  and  assistant  coaches 
could  be  included  in  these 
computations  with  a  designated  salary 
of  zero  dollars.  However,  the  Secretary 
requests  comments  as  to  whether  the 
report  should  instead  simply  include 
the  number  of  unpaid  volunteers  who 
served  as  coaches  and  assistant  coaches 
without  including  them  in  the 
computation  of  average  annual 
institutional  salaries. 

Because  the  EADA  states  that  an  IHE 
"should"  allocate  a  coach's  salary  if  he 
or  she  coaches  more  than  one  team,  the 
Secretary  believes  that  the  statute 
requires  that  an  IHE  shall  do  the 
allocation,  and  the  proposed  regulations 
so  provide. 

12.  General  issues. 

The  Secretary  believes  that 
coeducational  teams  should  be  reflected 
in  the  IHE's  report,  and  requests 
comments  on  how  this  could  be  done 
most  accurately  and  with  minimal 
burden,  particularly  under  the  EADA 
provisions  that  ask  for  information 
separately  for  "men's  and  women's 
teams."  For  example,  the  salary  for  a 
head  coach  of  a  coeducational  team 
could  be  prorated  according  to  how 
many  members  of  the  team  are  male  and 
how  many  are  female. 

Some  expenses,  revenues,  and  salaries 
may  be  attributable  to  more  than  one 
activity.  In  general,  the  Secretary 
believes  that  an  IHE  should  prorate 
these  figures  in  a  reasonable  manner 
and  to  indicate  in  the  report  how  the 
figures  were  calculated,  so  that  students, 
potential  students,  and  the  public  will 
understand  the  basis  for  the 
calculations.  If  a  faculty  or  staff  member 
also  coaches,  the  IHE  should  make  a 
reasonable  determination  of  how  much 
of  the  professor's  salary  is  attributable  to 
his  or  her  coaching  duties.  If  a  women's 
team  and  a  men's  team  share 
transportation  to  competitions  held  at 
liie  same  site,  the  transportation 
expense  should  be  prorated  according  to 
the  relative  number  of  female  and  male 
.Tthleles  who  share  the  transportation. 
Are  there  other  situations  where 
proration  would  be  necessary  to  develop 


the  information  required  by  the  EADA? 
What  guidance  should  the  Secretary 
offer  to  assist  schools  in  making  the 
prorations  in  a  consistent  manner  that 
allows  for  comparisons  among  schools? 
What  burdens  would  be  imposed  on 
IHEs  in  prorating  expenses,  revenues,  or 
salaries? 

In  calculating  and  reporting  expenses, 
revenues,  and  salaries,  the  Secretary 
interprets  the  EADA  to  require  IHEs  to 
use  actual  amounts  expended  or  eametl 
during  the  immediately  preceding 
academic  year,  not  budgeted  or 
estimated  amounts.  The  Secretary 
requests  comments  on  any  burdens  that 
would  be  imposed  on  schools  in 
meeting  an  (Jctober  1  deadline  and  in 
using  actual  data. 

The  EADA  requires  that  the 
information  in  the  annual  report  be  for 
the  immediately  preceding  academic 
year.  How  can  this  requirement  be  made 
to  work  for  an  IHE  whose  fiscal  year  is 
not  the_  same  as  its  academic  year? 

As  noted  above,  certain  definitions  in 
34  CFR  Fart  668,  the  Student  Assistance 
Ccneral  Provisions  (SAGP),  could  apply 
to  these  regulations.  The  SAGP  also 
contains  other  regulations  that  are 
pertinent  to  the  EADA.  including 
recordkeeping  requirements  in  §668.23 
and  the  enforcement  and  appeal 
provisic.ns  in  Subparts  G  and  H  of  Part 
668.  Under  section  443  of  the  General 
Education  Provisions  Act  (20  U.S.C. 
1232f).  as  amended  by  the  lASA. 
records  under  the  EADA  generally  will 
have  tabe  maintained  by  an  IHE  for 
three  vears. 

Under  the  Student  Right-to-Know  Act 
(20  U  S.C.  1092(a)(5)).  the  Secretary  is 
required  to  permit  an  IHE  that  is  a 
member  of  an  athletic  association  or 
aihietic  conference  that  has  voluntarily 
published  data,  or  has  agreed  to  publish 
data,  that  the  Secretary  considers 
substantially  comparable  to  the 
information  required  under  the  Act,  to 
use  that  data  to  satisfy  the  requirements 
of  the  Act.  The  Secretary  requests 
comment  on  whether  a  similar 
provision  should  be  included  in  the 
E.\DA  regulations. 

13.  Format  for  the  report. 

The  Secretary  beUeves  that  the 
information  in  IHEs'  reports  under  the 
E.ADA  should  be  as  consistent  as 
possible  to  assist  students,  potential 
students,  and  the  public  understand  and 
use  that  information.  The  Secretary  is 
also  aware  that  differences  exist  among 
interc  oliegiate  athletic  programs.  Given 
these  factors,  the  Department  is 
considering  development  of  an  optional 
model  format  that  IHEs  could  use  for  thi- 
annual  report  required  by  the  E.\DA. 
Such  a  format  would  be  based  on  and 
developed  in  consultation  with  athletic 
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conferences,  schools,  and  groups 
interested  in  women's  and  men's  sports. 
Should  such  a  form  be  developed  and 
made  available?  Can  one  format  be  used 
by  all  of  the  types  of  IHEs  that  will  be 
subject  to  the  law,  or  will  a  small 
number  of  different  formats  be 
necessary?  If  the  latter,  on  what  basis 
should  institutions  be  differentiated? 

Do  any  of  the  categories  of 
information  required  by  the  EADA 
simply  not  apply  to  some  IHEs?  If  so, 
how  should  regulations,  non-regulatory 
guidance,  or  a  model  format  address  this 
situation? 

14.  Disclosure  to  students  and  the 
public. 

The  EADA  requires  that  an  institution 
of  higher  education  subject  to  the  Act 
shall  make  available  to  students  and 
potential  students,  upon  request,  and  to 
the  public,  the  information  contained  in 
the  report.  The  institution  shall  inform 
all  students  of  their  right  to  request  that 
information.  The  Act  requires  that  each 
institution  make  available  its  first  report 
not  later  than  October  1, 1996.  These 
statutory  pro\isions  are  set  forth  in 
proposed  §  668.41(e). 

Each  IHE  must  make  its  first  report 
available  by  October  1, 1996.  The 
Secretary  believes  that  October  1  also 
should  be  the  deadline  for  subsequent 
annual  reports,  and  would  best  meet  the 
needs  of  IHEs,  students,  and  potential 
students. 

The  Secretary  believes  it  is 
particularly  important  that  students, 
potential  students,  and  parents  have 
easy  and  timely  access  to  the 
information  in  this  report.  How  should 
an  IHE  give  notice  to  each  of  these 
groups  that  the  report  is  available?  How 
should  the  IHE  make  the  information 
accessible  to  students,  potential 
students,  and  the  public?  The  Secretary 
does  not  believe  that  students  or 
potential  students  should  be  charged  for 
copies  of  the  report  but  is  sensitive  to 
the  possible  financial  burden  on  IHEs 
and  requ'^sts  comments  on  this  matter. 
Also,  shf  uld  an  IHE  be  allowed  to 
charge  the  public  for  copies  of  the 
report? 
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Executive  Order  12866 

1.  Assessment  of  Costs  and  Benefits 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  the 
regulatory  action.  The  potential  costs 
associated  with  the  proposed 
regulations  are  those  resulting  from 
statutory  requirements.  Burdens 
specifically  associated  with  infonnation 
collection  requirements  are  identified 


and  explained  elsewhere  in  this 
preamble  under  the  heading  Paperwork 
Reduction  Act  of  1980. 

To  assist  the  Department  in 
complying  with  the  sp>ecific 
requiretnents  of  Executive  Order  12866, 
the  Secretary  invites  comment  on  how 
the  final  regulations  should  be  written 
to  minimize  potential  costs  or  to 
increase  potential  benefits  resulting 
from  these  proposed  regulations 
consistent  with  the  purposes  of  the 
EADA. 

2.  Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  regulations  easier  to 
understand,  including  answers  to 
questions  such  as  the  following:  (1)  Are 
the  requirements  in  the  regulations 
clearly  stated?  (2)  Do  the  regulations 
contain  technical  terms  or  other 
wording  that  interferes  with  their 
clarity?  (3)  Does  the  format  of  the 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity?  Would 
the  regulations  be  easier  to  understand 
if  they  were  divided  into  more  (but 
shorter)  sections?  (A  "section"  is 
preceded  by  the  symbol  "§  "  and  a 
numbered  heading;  for  example, 
§  668.48  Report  on  athletic  program 
participation  rates  and  financial 
support  data.)  (4)  Is  the  description  of 
the  proposed  regulations  in  the 
"Supplementary  Information"  section  of 
this  preamble  helpful  in  imderstanding 
the  proposed  regulations?  How  could 
this  description  be  more  helpful  in 
making  the  proposed  regulations  easier 
to  understand?  (5)  What  else  could  the 
Department  do  to  make  the  regulations 
easier  to  understand? 

A  copy  of  any  comments  that  concern 
how  the  Department  could  make  these 
proposed  regulations  easier  to 
understand  should  be  sent  to  Stanley  M. 
Cohen,  Regulations  Quality  Officer,  U.S. 
Department  of  Education,  600 
Independence  Avenue.  S.W.  (Room 
5121,  FB-10),  Washington.  D.C.  20202- 
2241. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  small  entities  that  would  be 
affected  by  these  regulations  are  small 
coeducational  institutions  of  higher 
education  that  participate  in  Title  IV. 
HEA  programs  and  that  have 
intercollegiate  athletic  programs. 
However,  the  regulations  would  not 


have  a  significant  economic  impact  on 
these  small  entities  because  the 
regulations  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision.  The 
proposed  regulations  would  not  impose 
any  requirements  except  the  statutory 
requirements  in  the  EADA. 

Paperwork  Reduction  Act  of  1980 

Section  668.48  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will 
submit  a  copy  of  these  sections  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review.  (44  U.S.C°3504(h)) 

Educational  institutions  that  are 
public  or  nonprofit  institutions  or 
businesses  or  other  for-profit 
institutions  may  participate  in  the  Title 
IV,  HEA  programs.  IHEs  will  need  and 
use  the  information  required  by  these 
regulations  to  meet  the  disclosure 
requirements  of  the  EADA. 

Annual  public  reporting  and 
recordkeeping  burden  contained  in  the 
collection  of  information  proposed  in 
these  regulations  is  estimated  to  be 
18.000  hours,  including  the  time  for 
searching  existing  data  sources  and 
gathering  and  maintaining  the  data 
needed. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Room  3002.  New  Executive  Office 
Building,  Washington.  D.C.  20503; 
Attention:  Daniel  J.  Chenok. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
4318.  Regional  Office  Building  3.  7th 
and  D  Streets.  S.W..  Washington.  D.C. 
between  the  hours  of  8:30  a.m.  and  4:00 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidavs. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subiects  in  34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection.  Education,  Grant 
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programs — education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements.  Student  aid. 

Dated:  January  26, 1995. 
Richard  W.  Riley, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007  Federal  Supplemental 
Educational  Opjxjrtunity  Grant  Program: 

84.032  Federal  Stafford  Loan  Program;  84.032 
Federal  PLUS  Program;  84.032  Federal 
Supplemental  Loans  for  Students  Program; 

84.033  Federal  Work-Study  Program;  84.038 
Federal  Perkins  Loan  Program;  84.063 
Federal  Pell  Grant  Program;  84.069  State 
Student  Incentive  Grant  Program;  84.268 
Federal  Direct  Student  Loan  Program;  and 
84.272  National  Early  Intervention 
Scholarship  and  Partnership  Program. 
Catalog  of  Federal  Domestic  Assistance 
Number  for  the  Presidential  Access 
Scholarship  Program  has  not  been  assigned.) 

The  Secretary  proposes  to  amend  Part 
668  of  Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  668 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C.  1085,  1088,  1091, 
1092,  1094,  1099c,  and  1141,  unless 
otherwise  noted. 

2.  Section  668.41  is  amended  by 
revising  the  heading,  removing  and 
reserving  paragraphs  (a)  and  (b), 
reserving  paragraphs  (c)  and  (d),  and 
adding  a  new  paragraph  (e),  to  read  as 
follows: 

§  668.41     Reporting  and  disclosure  of 
information. 

(a)-(d)  [Reserved] 

(e)(l)(i)  An  institution  of  higher 
education  subject  to  §  668.48  shall  make 
available  to  students  and  potential 
students,  upon  request,  and  to  the 
public,  the  information  contained  in  the 
report  described  in  §  668.48fb). 

(ii)  The  institution  shall  inform  all 
students  of  their  right  to  request  that 
information. 

(2)  Each  institution  shall  make 
available  its  first  report  under  §  668.48 
not  later  than  October  1,  1996. 


(Authority:  20  U.S:C.  1092(g)(3),  (5)) 

3.  Section  668.48  is  added  to  subpart 
D  to  read  as  follows: 

§  668.48    Report  on  athletic  program 
participation  rates  and  financial  support 
data. 

(a)  Applicability.  This  section  applies  » 
to  each  coeducational  institution  of 
higher  education  that — 

(1)  Participates  in  any  Title  IV,  HEA 
program;  and 

(2)  Has  an  intercollegiate  athletic 
program. 

(b)  Report.  An  institution  subject  to 
this  section  shall  annually,  for  the 
immediately  preceding  academic  year, 
prepare  a  report  that  contains  the 
following  information  regarding 
intercollegiate  athletics: 

(1)  The  number  of  male  and  female 
full-time  undergraduates  that  attended 
the  institution. 

(2)  A  listing  of  the  varsity  teams  that 
competed  in  intercollegiate  athletic 
competition  and  for  each  team  the 
following  data: 

(i)  The  total  number  of  participants, 
by  team,  as  of  the  day  of  the  first 
scheduled  contest  for  the  team. 

(ii)  Total  operating  expenses 
attributable  to  those  teams.  For  the 
purposes  of  this  section,  the  term 
"operating  expenses'  means 
expenditures  on  lodging  and  meals, 
transportation,  officials,  uniforms  and 
equipment.  An  institution — 

(A)  Also  may  report  those  expenses 
on  a  per  capita  basis  for  each  team;  and 

(B)  May  report  combined 
expenditures  attributable  to  closely 
related  teams — such  as  track  and  field  or 
swimming  and  diving.  Those 
combinations  must  be  reported 
separately  for  men's  and  women's 
teams. 

(iii)  (A)  Whether  the  head  coach  was 
male  or  female  and  whether  the  head 
coach  was  assigned  to  that  team  on  a 
full-time  or  part-time  basis. 

(B)  The  institution  shall  consider 
graduate  assistants  and  volunteers  who 
served  as  head  coaches  to  be  head 
coaches  for  the  purposes  of  this  report. 

(iv)(A)  The  number  of  assistant 
coaches  who  were  male  and  the  number 


of  assistant  coaches  who  were  female  for 
each  team  and  whether  a  particular 
coach  was  assigned  to  that  team  on  a 
full-time  or  part-time  basis. 

(B)  The  institution  shall  consider 
graduate  assistants  and  volunteers  who 
served  as  assistant  coaches  to  be 
assistant  coaches  for  the  purposes  of 
this  report. 

(3)  The  total  amount  of  money  spent 
on  athletically  related  student  aid, 
including  the  value  of  waivers  of 
educational  expenses,  separately  for 
men's  and  women's  teams  overall. 

(4)  The  ratio  of — 

(i)  Athletically  related  student  aid 
awarded  male  athletes;  to 

(ii)  Athletically  related  student  aid 
awarded  female  athletes. 

(5)  The  total  amount  of  expenditures 
on  recruiting,  separately  for  men's  and 
women's  teams  overall. 

(6)  The  total  annual  revenues 
generated  across  all  men's  teams  and 
across  all  women's  teams.  An  institution 
may  also  report  those  revenues  by 
individual  team. 

(7)(i)  The  average  annual  institutional 
salary  of  the  head  coaches  of  men's 
teams,  across  all  offered  sports,  and  the 
average  annual  institutional  salary  of 
the  head  coaches  of  women's  teams, 
across  all  offered  sports. 

(ii)  If  a  head  coach  had 
responsibilities  for  more  than  one  team 
and  the  institution  does  not  allocate  that 
coach's  salary  by  team,  the  institution 
shall  divide  the  salary  by  the  number  of 
teams  for  which  the  coach  had 
responsibility  and  allocate  the  salary 
among  the  teams  on  a  basis  consistent 
with  the  coach's  responsibilities  for  the 
different  teams. 

(8)  The  average  annual  institutional 
salary  of  the  assistant  coaches  of  men's 
teams,  across  all  offered  sports,  and  the 
average  annual  institutional  salary  of 
the  assistant  coaches  of  women's  teams, 
across  all  offered  sports. 

(Authority:  20  U.S.C.  1092(g)(1).  (2).  (4)) 
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the  Superintendent  of  Documents.  Prices  o( 
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Street,  S\V.  Washington,  DC  20024. 
telephone  1-800-645-4712,  or  by 
sending  an  Internet  Mail  message  to: 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  25 
RIN  0503-AA09 

Designation  of  Rural  Empowerment 
Zones  and  Enterprise  Communities 

AGENCY:  Office  of  the  Secretarv,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  implements 
that  portion  of  Subchapter  C,  Part  I 
(Empowerment  Zones,  Enterprise 
Communities  and  Rural  Development 
Investment  Areas)  of  Title  XIII  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Pub.  L.  103^-66.  approved  August 
10,  1993)  dealing  with  the  designation 
of  rural  Empowerment  Zones  and 
Enterprise  Communities.  This  rule 
authorizes  the  Secretary  of  Agriculture 
(USDA)  to  designate  not  more  than  three 
(3)  rural  Empowerment  Zones  and  not 
more  than  thirty  (30)  rural  Enterprise 
Communities  based  upon  the 
effectiveness  of  the  strategic  plan 
submittfid  by  an  aipplicant  and 
nominated  by  a  State  or  States  and  local 
governments. 

The  purpose  of  (this  program  is  to 
empower  rural  communities  and  their 
residents  to  create  jobs  and 
opportunities  to  build  for  tomorrow  as 
part  of  a  Federal-State-local  and  private- 
sector  partnership.  Businesses  will  be 
encouraged  to  invest  and  create  jobs  in 
distressed  areas,  and  comprehensive 
local  strategic  plans  are  to  be  adopted 
and  implemented,  encouraging 
entrepreneurship,  furthering  local  self- 
development  and  assisting  in  the 
revitalizaticn  of  these  areas. 
EFFECTIVE  DATE:  March  8,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandi  Brewster-Walker,  Deputy 
Administrator,  Rural  Business  and 
Cooperative  Development  Service, 
Reporters  Building,  Room  701,  300  7th 


ezecdir.nirdev.usda.gov 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

No  new  data  collection  or  record 
keeping  requiring  Office  of  Management 
and  Budget  (0MB)  approval  under  the 
-    Paperwork  Redaction  Act  of  1980  are 
included  in  this  final  rule.  The  reporting 
and  record  keeping  burden  associated 
with  this  rule  is  approved  by  the  Office 
of  Management  and  Budget  under  OMB 
No.  2506-0148. 

I.  Background 

The  Empowerment  Zones  program 
confers  upon  rural  distressed  American 
communities  the  opportunity  to  take 
effective  action  to  create  jobs  and 
opportunities.  The  program  combines 
ta.x  benefits  with  substantial  investment 
of  Federal  resources  and  enhanced 
coordination  among  Federal  agencies. 

All  communities  which  complete  the 
nomination  process  will  be 
strengthened  by  it;  gaining  bv  taking 
stock  of  their  assets  and  problems,  by 
creating  a  vision  of  a  better  future,  and 
by  structuring  a  plan  for  achieving  their 
vision.  Local  partnerships  among 
community  residents,  businesses, 
financial  institutions,  service  providers, 
neighborhood  associations  and  State 
and  local  governments  will  be  formed  or 
strengthened  by  going  through  Uhe 
application  process.  Communities  will 
be  afforded  an  opportunit\  to  work  with 
these  partners  in  the  creaiioi!  and 
implementation  of  a  communi'v-based 
strategic  plan. 

Communities  that  were  not 
designated  as  Empowerment  Zones  or 
Enterprise  Communities  are  eligible  lor 
certain  benefits.  Under  a  separate 
program  directed  by  the  Department  of 
Housing  and  Urban  Development, 
Community  Development  Corporations 
(CDCs)  nominated  by  the  locality,  or  the 
applicant  for  the  EmpowermentZone  or 
Enterprise  Community,  will  be 
considered  eligible  for  designation  to 
receive  tax  preferred  contributions  from 
donors.  HUD  has  committed  to 
designating  eight  rural  CDCs  for  this 
program.  Communities  with  innovative 
visions  for  change  will  be  considered  for 
requested  waivers  of  Federal  program 
regulations,  flexible  use  of  existing 
program  funds,  and  cooperation  in 


meeting  essential  mandates,  even  if  thev 
did  not  receive  a  designation  by  the 
Secretary  as  an  Empowerment  Zone  or 
Enterprise  Community. 

Communities  that  are  designated  as 
Enterprise  Communities  receive  a 
number  of  benefits.  Enterprise 
Communities  are  eligible  for  new  Tax- 
E.xempt  Facilities  Bonds  for  certain 
private  business  activities.  States  with 
designated  Communities  will  receive 
Empowerment  Zone/Enterprise 
Community  Social  Service  Block  Grants 
(EZ/EC  SSBG)  in  the  amount  of 
appro.ximately  S3  million  for  each  rural 
Enterprise  Community  to  pass  through 
to  each  designated  area  for  approved 
activities  identified  in  the  strategic 
plans.  Enterprise  Communities  recciv  e 
special  consideration  in  competition  for 
funding  under  numerous  Federal 
programs,  including  the  new  National 
Service  and  Communitv  Policing 
initiatives.  The  Federal" Government 
will  focus  special  attention  on  working 
cooperatively  with  designated 
Enterprise  Communities  to  overcome 
regulatory  impediments,  to  permit 
flexible  use  of  existing  Federal  funds, 
and  to  assist  these  Communities  in 
meeting  essential  mandates. 

Communities  that  are  designated  as 
Empowerment  Zones  receive  all  of  the 
benefits  provided  to  Enterprise 
Communities,  in  addition  to  other 
benefits.  States  with  designated  rural 
Empowerment  Zones  will  receive 
Empowerment  Zone/Enterprise 
Community  Social  Service  Block  Chants 
in  the  amount  of  $40  million  for  each 
rural  Empowerment  Zone.  Employer 
Wage  Credits  for  Empowerment  Zone 
residents  are  provided  to  qualified 
employers  engaged  in  trade,  business,  or 
human  service  delivery  in  designated 
Empowerment  Zones.  Businesses  are 
afforded  an  increased  deduction  under 
section  179  of  the  Internal  Revenue 
Code  for  qualified  investments. 

The  rural  part  of  the  program  will  be 
administered  by  USDA  as  a  Federal- 
State-local-private  partnership,  with  a 
minimum  of  red  tape  associated  uiih 
the  application  process.  Applicants 
must  demonstrate  the  ability  to  design 
and  implement  an  effective  strategic 
plan  for  real  opportunities  for  growth 
and  revitalization,  that  deal  with  local 
problems  in  a  comprehensive  wav.  and 
must  demonstrate  the  capacity  or  the 
commitment  to  carry  out  these  plans. 
Development  of  an  effective  plan  mii.st 
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also  involve  the  participation  of  the 
community  affected  by  the  nomination 
of  the  rural  area,  and  of  the  private 
sector,  acting  in  concert  with  the  State 
or  States  and  local  governments.  The 
plan  should  be  developed  in  accordance 
with  four  key  principles,  which  will 
also  serve  as  the  basis  for  the  selection 
criteria^that  will  be  used  to  evaluate  the 
plan.  These  key  principles  reflect  the 
Secretary's  ijitention  that  Empowerment 
Zone  and  Enterprise  Community 
designations  should  be  based  on 
potential  for  successful  economic  and 
community  revitalization  as  reflected  in 
the  strategic  planning  process, 
participants  in  the  plan,  and  the  quality 
of  the  plan.  Poverty,  unemployment, 
and  other  need  factors  are  critical  in 
determining  eligibility  for 
Empowerment  Zone  or  Enterprise 
Community  status,  but  play  a  less 
significant  role  in  the  selection  process. 
The  four  key  principles  are: 

(1)  Economic  opportunity,  including 
job  creation  within  the  community  and 
throughout  the  region,  entrepreneurial 
initiatives,  small  business  expansion, 
and  training  for  jobs  that  offer  upward 
mobility; 

(2)  Sustainable  community 
development,  to  advance  the  creation  of 
livable  and  vibrant  communities 
through  comprehensive  approaches  that 
coordinate  economic,  physical, 
environmental,  community  and  human 
development: 

(3)  Community-based  partnerships, 
involving  participation  of  all  segments 
of  the  community,  including  the 
political  and  governmental  leadership, 
community  groups,  health  and  social 
service  groups,  environmental  groups, 
religious  organizations,  the  private  and 
non-profit  sectors,  centers  of  learning. 
other  community  institutions,  and 
individual  citizens;  and 

(4)  Strategic  vision  for  change,  which 
identifies  what  the  community  will 
become  and  a  strategic  map  for 
revitalization.  The  vision  should  build 
on  assets  and  coordinate  a  response  to 
community  needs  in  a  comprehensive 
fashion.  It  should  also  set  goals  and 
performance  benchmarks  for  measuring 
progress  and  establish  a  framework  for 
evaluating  and  adjusting  the 
revitalization  plan. 

State  and  local  governments  and 
ecoQcanic  development  corporations 
that  are  state  chartered  may  nominate 
distressed  rural  areas  for  designation  as 
Empowerment  Zones  (which  will  also 
permit  their  consideration  for 
designation  as  Enterprise  Communities), 
or  solely  for  designation  as  Enterprise 
Communities. 

Title  Xm  of  the  Omnibus 
KeconciliatioQ  Act  of  1993  included 


Empowerment  Zones  and  Enterprise 
Communities  as  a  new  program. 

II.  Program  Description 

General 

Pursuant  to  Title  XIII  of  the  Omnibus 
RecoiKdliation  Act  of  1993,  the 
Secretary  of  USDA  may  designate  up  to 
three  rural  Empowerment  Zones  and  up 
to  thirty  rural  Enterprise  Communities. 

Eligibility 

To  be  eligible  for  designation  as  a 
rural  Empowerment  Zone  or  Enterprise 
Community  an  area  must: 

(1)  Have  a  maximum  population  of 
30»000; 

(2)  Be  one  of  pervasive  poverty, 
unemi>loyment,  and  general  distress; 

(3)  Not  exceed  one  thousand  square 
miles  in  total  land  area: 

(4)  Demonstrate  a  poverty  rate  that  is 
not  less  than: 

(a)  20  percent  in  each  census  tract  or 
census  block  numbering  area  (BNA); 

(b)  25  percent  in  90  percent  of  the 
population  census  tracts  and  BNAs 
within  the  nominated  area; 

(c)  35  percent  for  at  least  50  percent 
of  the  population  census  tracts  and 
BNAs  within  the  nominated  area; 

(5)  Be  located  entirely  within  no  more 
than  three  contiguous  States;  if  it  is 
located  in  more  than  one  State,  the  area 
must  have  one  continuous  boundary;  if 
located  in  only  one  State,  the  area  may 
consist  of  no  more  than  three 
noncontiguous  parcels; 

(6)  If  the  nominated  area  consists  of 
noncontiguous  parcels,  each  must 
independently  meet  the  three  poverty 
requirements: 

(71  Be  located  entirely  within  the 
jurisdiction  of  the  unit  or  units  of 
general  local  govermnent  making  the 
nomination; 

(8)  Not  include  any  portion  of  a    ■ 
census-defined  central  business  district 
unless  the  poverty  rate  for  each 
population  census  tract  is  at  least  35 
percent  for  an  Empowerment  Zone  and 
30  percent  for  an  Enterprise 
Community;  and 

(9)  Not  include  any  portion  of  an 
Indian  reservation. 

Nomination  Process 

The  law  requires  that  areas  be 
nominated  by  one  or  more  local 
governments  and  the  State{s)  in  vi'hich 
a  nominated  rural  area  is  located. 
Nominations  can  be  considered  for 
designation  only  if: 

(Ij  The  area  meets  the  eligibiiity 
requirements  set  forth  in  these  rules; 

(2j  The  area  is  ivithin  the  jurisdiction 
of  the  Qominsting  local  government's) 
and  the  State(s): 


(3)  The  local  government(s)  and 
State{s)  provide  assurances  that  the 
required  strategic  plan  submitted  by  the 
applicant  will  be  implemented; 

(4)  All  information  furnished  by  the 
nominating  local  government(s)  and 
State(s)  is  determined  by  the  Secretary 
of  USDA  to  be  reasonably  accurate; 

(5)  The  local  government(s)  and 
State(s)  certify  that  no  portion  of  a 
nominated  rural  area  is  already  in  an 
Enipovvennent  Zone  or  Enterprise 
Community  or  in  an  area  otherwise 
nominated  for  designation;  and 

(6J  The  local  govemment{s)  and 
State(s)  certify  that  they  possess  the 
legal  authority  to  make  the  nomination. 

The  nomination  must  be  accompanied 
by  an  application  for  designation 
including  a  strategic  plan,  which: 

(1)  Indicates  and  briefly  describes  the 
specific  groups,  organization  and 
individuals  participating  in  the 
development  of  the  plan,  and  describes 
the  history  of  these  groups  in  the 
community; 

(2)  Explains  how  participants  were 
selected  and  provides  evidence  that  the 
participants,  taken  as  a  whole,  are 
broadly  representative  of  the  racial, 

**  cultural  and  economic  diversity  of  the 
community; 

(3)  Describes  the  role  of  the 
participants  in  the  creation  and 
development  of  the  plan  and  indicates 
how  they  will  participate  in  its 
implementation; 

(4)  Identifies  two  or  three  topics 
addressed  in  the  plan  that  caused  the 
most  serious  disagreements  among 
participants  and  describes  how  those 
disagreements  were  resolved; 

(5)  Explains  how  the  community 
participated  in  choosing  the  area  to  be 
nominated  and  why  the  area  was 
nominated; 

(6)  Provides  evidence  that  key 
participants  have  the  capacity  or  how 
they  will  develop  the  capacity  to 
implement  the  plan; 

(7)  Provides  a  brief  explanation  of  the 
commimity's  vision  for  revitalizing  the 
area; 

(e)  Explains  how  the  vision  stimulates 
economic  opportunity,  encourages  self- 
sufficiency  and  promotes  sustainable 
community  development;  * 

(9)  Identifies  key  needs  of  the  area 
and  the  barriers  that  restrict  the 
community  from  achieving  its  vision, 
including  a  description  of  poverty  and 
general  distress,  barriers  to  economic 
opportunity  and  development  and 
barriers  to  human  devek)pment; 

(10)  Discusses  how  the  vision  is 
related  to  the  assets  and  capacities  of 
the  area  and  its  surroundings;  and 

(11)  Describes  the  ways  in  which  the 
community's  approaches  to  economic 


development,  social/humanservices, 
transportation,  housing,  sustainable 
community  development,  pubfic  safety, 
drug  abuse  prevention,  and  educational 
and  environmental  concerns  will  be 
addressed  in  a  coordinated  fashion. 

The  strategic  plan  must  identify  how 
govermnent  resources  will  be  used  to 
support  the  plan.  Specifically,  the  plan 
must  indicate: 

(1)  How  Social  Service  Block  Grant 
(SSBG)  funds  for  designated  Zones  and 
Commimities.  tax  benefits  for 
designated  Zones  and  Communities, 
State  and  local  resources,  existing 
Federal  resources  available  to  the 
locality  and  additional  Federal 
resources  befieved  necessary  to 
implement  the  strategic  plan  will  be 
utihzed  within  the  Empowerment  Zone 
or  Enterprise  Community; 

(2)  The  level  of  commitment 
necessary  to  ensure  that  these  resources 
will  be  available  to  the  area  upon 
designation;  and 

(3)  The  Federal  resources  being 
applied  for  or  for  which  applications  are 
planned. 

The  plan  must  identify  private 
resources  committed  to  its 
implementation,  including: 

(1)  Private  resources  and  support, 
including  assistance  from  businesses, 
non-profit  organizations  and 
foundations,  that  are  available  to  be 
leveraged  with  public  resources;  and 

(2)  Assurances  that  these  resources 
will  be  made  available  to  the  area  upon 
designation. 

The  plan  must  address  changes 
needed  in  Federal  rules  and  regulations 
necessary  to  implement  the  plan, 
including: 

(1)  Specific  paperwork  or  other 
Federal  program  requirements  that  need 
to  be  altered  to  permit  effective 
implementation  of  the  strategic  plan; 
and 

(2)  Specific  regulatory  and  other 
impediments  to  implementing  the 
strategic  plan  for  vifhich  waivers  are 
requested,  with  appropriate  citations 
and  an  indication  whether  waivers  can 
be  accomphshed  administratively  or 
require  statutory  changes. 

The  plan  must  demonstrate  how  State 
and  local  governments  will  reinvent 
themselves  to  help  implement  the  plan, 
by: 

(1)  Identifying  the  changes  that  will 
be  made  in  State  and  local 
organizations,  processes  and 
procedures,  including  laws  and 
ordinances,  to  facilitate  implementation 
of  the  plan;  and 

(2)  Explaining  how  different  agencies 
in  State  and  local  governments  will 
work  together  in  new  responsive  ways 
to  implement  the  strategic  plan. 


The  plan  must  provide  details  as  to 
the  maimer  in  which  the  plan  will  be 
implemented  and  indicate  what 
benchmarks  will  be  used  to  measure 
progress,  by: 

(1)  Identifying  the  specific  tasks 
necessary  to  implement  the  plan; 

(2)  Describing  the  partnerdiips  that 
will  be  established  to  carry  out  the  plan; 

(3)  Explaining  how  the  strategic  plan 
will  be  regularly  revised  to  reflect  new 
information  and  opportunities;  and 

(4)  Identifying  the  baselines, 
benchmarks  and  goals  that  will  be  used 
in  evaluating  performance  in 
implementing  the  plan. 

III.  Differences  Between  Final  Rule  and 
Interim  Rule 

This  final  rule  makes  appropriate 
corrections  to  the  January  18,  1994 
interim  rule.  As  will  be  discussed  in  the 
following  section  of  this  preamble. 
USDA  received  several  good  suggestions 
and  recommendations  of  matters  that 
the  rule  should  address  or  expand  upon, 
or  terms  that  should  be  defined.  These 
changes  are  largely  directed  at  the 
nomination  process,  the  eligibility 
process,  the  contents  of  the  strategic 
plans,  and  evaluations  of  the  strategic 
plans  or  policies  associated  with  the  use 
ofEZ/ECftmds. 

The  technical  changes  made  by  this 
final  rule  are  largely  directed  to  that 
section  of  the  rule  (§  25.200(d))  which 
addresses  the  use  of  EZ/EC  SSBG  funds 
and  therefore  are  relevant  even  after  the 
designation  process  is  complete.  The 
following  provides  a  Ust  of  editorial/ 
technical  changes  made  to  the  interim 
rule  by  this  final  rule. 

1.  In  §  25.200  (Nominations  by  State 
and  local  governments),  USDA  sets  forth 
the  procedures  for  nominations  by  State 
and  local  governments  of  areas  for 
designation  as  an  Empowerment  Zone 
and/or  Enterprise  Commimity. 
Paragraph  (d)  of  the  section  addresses 
the  elements  of  the  strategic  plan  which 
must  be  developed  as  part  of  the 
application  for  designation,  and 
paragraph  (d)(12)  specifically  addresses 
how  the  Social  Services  Block  Grant 
(SSBG)  funds  for  designated 
Empowerment  Zones  and  Enterprise 
Communities  will  be  utilized.  Several 
technical  errors  were  made  in  paragraph 
(d](12),  and  these  are  as  follows: 

a.  Paragraph  (d)(12)(i)(A)  discusses 
the  commitment  concerning  the  use  of 
EZ/EC  SSBG  funds.  The  rule  provides 
for  the  commitment  to  be  made  by  the 
"applicant  a"s  well  as  by  the  State 
government(s)."  hi  this  paragraph, 
USDA  inadvertently  omitted  reference 
to  the  full  range  of  nominating  entities 
that  would  have  to  make  this 
commitment,  and  only  listed  "State 


governments."  (Note  that  §  25.501 
provides  for  nomination  by  States  and 
local  governments  and  §  25.502 
provides  for  nominations  by  State- 
chartered  economic  development 
corporations.)  Accordingly,  the  final 
rule  corrects  this  paragraph  to  include 
not  only  State  governments,  but  local 
governments  and  State-chartered 
economic  development  corporations. 
The  final  rule  also  explains  that  the 
"services  or  activities"  referenced  in 
this  paragraph  are  the  "services  or 
activiUes  which  can  be  used  to  achieve 
or  maintain  the  goals  set  forth  in 
paragraph  (d)(  12)." 

b.  Paragraph  (d)(l2)(ii)  provides,  in 
error,  that  Empowerment  Zone  or 
Enterprise  Community  SSBG  funds  (EZ/ 
EC  SSBG  funds)  may  be  used  to  achieve 
certain  goals  set  forth  in  the  paragraph 
by  "undertaking  one  of  the  below 
specified  opUons."  The  correct  wording 
should  provide  that  States  and  local 
governments  may  undertake  "one  or 
more"  of  the  options  set  forth  in  the 
paragraph.  One  option  available  to 
States  and  local  governments  for  the  use 
of  EZ/EC  SSBG  funds  was  inadvertently 
omitted  ft-om  the  interim  rule.  This 
option  provides  for  the  use  of  EZ/EC 
SSBG  funds  to  promote  the  economic 
independence  of  low-income  residents, 
such  as  capitalizing  revolving  or  micro- 
enterprise  loan  funds  for  their  benefit. 

c.  hi  paragraph  (d)(12)(ii).  the  interim 
rule  provides  that  EZ/EC  SSBG  hmds 
"may"  be  used  to  maintain  the  goals  set 
forth  in  paragraph  (d)(12).  The  rule 
should  have  stated  that  the  EZ/EC  SSBG 
funds  "must"  be  used  to  maintain  the 
goals  set  forth  in  paragraph  (d)(12),  and 
that  the  goals  "may  be  achieved"  by 
undertaking  the  program  options  listed 
in(d)(12)(ii). 

d.  The  interim  rule  inadvertently 
omitted  the  paragraph  that  provides 
guidance  concerning  how  designated 
Empowerment  Zones  and  Enterprise 
Communities  may  meet  the  goals 
specified  in  paragraph  (d)(12).  This 
paragraph  does  not  dictate  how  the 
goals  may  be  met.  but  offers  guidance  as 
to  how  they  may  be  met.  This  rule 
makes  this  correction  by  adding  a  new 
paragraph  (iii).  and  by  redesignating  the 
succeeding  paragraphs  accordingly. 

e.  In  paragraph  (d)(12)(v)  of  the  " 
interim  rule,  the  Department  provided 
that  the  State  must  obligate  EZ/EC  SSBG 
funds  in  accordance  with  the  sL-ategic 
plan  within  two  years  from  the  "date  of 
designation  of  the  Empowerment  Zone 
or  Enterprise  Community."  This  time 
fi-ame  is  incorrect.  This  paragraph 
should  have  provided  that  the  State 
must  obligate  funds  two  years  from  the 
date  "the  funds  are  paid  to  the  State.  ' 
This  paragraph  is  also  corrected  bv  this 
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document  to  add  that  "funds  not 
obligated  must  be  remitted  to  the 
Secretary  of  Health  and  Human 
Services."  This  sentence  was 
inadvertentiy  dropped  in  the  rule  text. 

f.  Two  requirements  pertaining  to  the 
strategic  plan  were  inadvertently 
omitted  from  paragraph  (d)(12}.  One 
requirement  provides  that  the  strategic 
plan  must  indicate  how  the  EZ/EC 
SSBG  funds  will  be  invested  and  used 
for  the  period  of  designation,  and  the 
second  provides  that  the  strategic  plan 
must  provide  for  periodic  reporting  of 
information  by  the  relevant  State.  These 
requirements  are  now  set  forth  in  (d)(12] 
(vii)  and  (viii). 

2.  In  §  25.401  (Periodic  Perfonnanco 
Reviews),  USDA  sets  forth  guidelines 
for  evaluation  of  progress  in  the 
implementation  of  strategic  plans.  This 
section  is  expanded  to  include 
responsibilities  of  implementation 
entities. 

3.  Editorial  corrections  are  as  follows: 

a.  In  §  25.300(b)(1)  the  second 
sentence  is  deleted;  "and;"  is  added. 

b.  In  §  25.302  the  numeral  '3'  is 
replaced  by  "three". 

c.  In  §  25.401  "important"  is  replaced 
by  "impartial". 

d.  In  §  25.504  (b)  the  sentence  "On  a 
case  basis,  the  Secretary  will  grant 
requests  for  waiver  from  the  above 
definition  of  "rural"  upon  a  showing  of 
good  cause",  "above"  is  deleted  and 
"stated  in  paragraph  (2)  of  this  section", 
is  added  following  the  word  "rural".  In 
the  next  sentence,  "the  above 
subsection"  is  deleted  and  "the 
defmition  in  paragraph  (a)  of  this 
section"  is  added  following  the  word 
"satisfy". 

The  designation  of  Rural 
Development  Administration  has  been 
changed  to  Rural  Business  and 
Cooperative  Development  Service. 

IV.  The  Public  Comments 

General  Comments 

The  January  18.  1994  interim  rule 
provided  for  a  30-day  public  comment 
period.  The  public  comment  period 
expired  on  Februar)'  17, 1994. 
Comments,  however,  were  accepted 
through  March  1. 1994.  By  this  date,  a 
total  of  36  comments  had  been  received. 
The  commenters  consisted  of  the 
Federal  agencies,  labor  unions,  (insert 
"private  citizens")  State  and  local 
jurisdictions,  state  legislators  and  non- 
profit organizations.  USDA  received 
several  good  suggestions  and 
recommendations  from  commenters  that 
will  be  adopted  or  considered  in  any 
future  rulemaking.  Other  suggestions, 
although  of  equal  merit,  could  not  bo 
adopted  given  the  current  statutory- 
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framework  of  the  EZ/EC  Program.  Other 
requests  for  changes  or  clarification 
were  determined  to  be  adequately 
addressed  by  the  January  18, 1994 
interim  rule.  The  following  provides  a 
summary  of  the  significant  issues  raised 
by  public  commenters  and  USDA's 
response  to  these  issues. 

Technical  Corrections 

Comment:  Five  commenters 
highlighted  inadvertent  omissions  in  the 
text  of  the  interim  rule  regarding  the  use 
ofEZ/EC  SSBG  funds. 

Response:  Appropriate  corrections 
were  adopted  in  this  final  rule. 

Business  Non-Relocation 

Comment:  The  AFL-CIO  makes  the 
point  that  public  funds  should  not  be 
used  to  eiicourage  plant  relocations 
from  one  location  to  another  and  that 
the  Federal  government  should  not  be  a 
participant  in  state  and  local  programs 
which  only  shift  employment  from  one 
location  to  another.  The  letter  called  for 
strengthening  regulations  by  placing  the 
responsibility  on  the  communities  to 
show  that  relocations  did  not  occur  and 
that  jobs  created  in  the  community  are 
not  at  the  expense  of  another  location. 
The  following  recommendations  were 
made  regarding  enforcement  of  the  non- 
relocation  provision:  (1)  Require  firms 
to  certify  that  they  did  not  relocate  from 
another  area;  (2)  require  public 
assistance  to  firms  be  paid  back  if  plant 
relocations  occur;  (3)  require  employers 
to  list  annual  employment  at  plant 
locations  so  that  relocations  could  be 
monitored.  Commenters  also 
recommend  revocation  of  EZ/EC 
designation  if  job  relocations  occur  in 
the  approved  zones.  The  final  comment 
sought  the  addition  of  labor  unions  to 
the  list  among  segments  of  the 
community  that  could  form  community- 
based  partnerships. 

Response:  The  issue  of  non-relocation 
of  business  received  consideration  early 
in  the  developmental  stages  of  the  EZ/ 
EC  program.  The  regulations  include  a 
prohibition  against  business  relocation 
by  prohibiting  any  activity  in  the 
strategic  plan  to  assist  business 
relocation  to  the  nominated  area  from 
an  area  outside  the  nominated  area. 
According  to  the  Empowerment  Zone 
statute  (26  U.S.C.  1391  (f)(2)(F)), 
expansion  of  an  existing  business  entity 
is  permitted  if  (1)  it  will  not  result  in  a 
decrease  in  employment  in  any  area 
where  the  company  currently  conducts 
business;  and  (2)  there  is  no  reason  to 
believe  that  a  new  branch  is  being 
established  with  the  intention  of  closing 
down  the  existing  business  in  another 
area.  The  issue  of  non-relocation  can  be 


dealt  with  in  the  monitoring  and 
evaluation  process. 

Comment:  One  commenter  requested 
clarification  on  the  issue  of  relocation  of 
foreign  plants/entities  to  Empowerment 
Zones  or  Enterprise  Communities. 

Response:  Tne  statute  does  not 
distinguish  between  foreign  and 
domestic  businesses  in  the  prohibition 
against  business  relocation. 

Comments  on  Census  Data  Calculations 

Comment:  One  commenter 
recommended  that  where  calculations 
are  made  to  determine  eligibility, 
numbers  should  be  roimded  off  and  in 
a  direction  to  favor  the  applicant.  This 
recommendation  would  allow 
readjustment  of  the  poverty  threshold  in 
the  case  of  less  than  10  census  tracts 
and  rounding  off  up  to  5  percentage 
points. 

Response:  USDA  disagrees  with  the 
commenter.  Section  25.103  b(4)  states: 
"In  making  the  calculations  required  by 
this  section,  the  Secretary  shall  round 
all  fractional  percentages  of  one-half 
percentage  point  or  more  up  to  the  next 
highest  whole  percentage  point  figure". 
There  is  no  authority  for  special 
mathematical  rounding  of  the  number  of 
census  tracts  when  there  are  less  than 
10  tracts  (BNAs)  identified. 

Comments  on  Census  Tracts  and  Census 
Tract  Definitions 

Comment:  Nineteen  commenters 
requested  the  use  of  census  block  data 
in  lieu  of  census  tract  data  and  to 
broaden  the  definition  of  population 
census  tracts. 

Response:  USDA  is  unable  to  adopt 
the  suggestions  of  the  commenters.  The 
statute  requires  the  use  of  the  most 
recent  decennial  census  data  available. 
The  regulations  which  govern 
designation  of  Empowerment  Zones  and 
Enterprise  Communities  (part  25, 
subpart  A.  §  25.101(a))  indicate  that  the 
data  employed  to  determine  eligibility  is 
based  on  the  1990  Census  and  from 
information  published  by  the  Bureau  of 
the  Census  and  the  Bureau  of  Labor 
Statistics.  Census  tracts  or  block 
numbering  areas  are  used  to  satisfy 
these  requirements.  The  census  data  is 
reported  in  terms  of  census  tracts  or 
block  number  areas  and  not  for  other 
graphical  units. 

Comment:  Three  commenters 
indicated  that  the  statutory  requirement 
to  limit  the  area  of  nominated  areas  to 
20  square  miles  for  urban  areas  and 
1000  square  miles  for  rural  areas 
imposed  undue  difficulties  for  many 
areas  of  the  West  and  Southwest. 

Response:  USDA  is  unable  to  adopt 
the  suggestions  of  the  commenters.  The 
statute  requires  the  size  limitation  and 


does  not  permit  exclusions  as  suggested 
by  the  commenters. 


Comments  on  the  Definition  of  Rural 
Area  " 


Comment:  Several  comments 
involved  the  definition  of  a  rural  area'. 
The  current  definition  of  rural  in  the 
regulation  excludes  communities  where 
predominantly  rural  populations  reside 
within  Metropolitan  Areas  (MA)  or 
where  more  than  50  percent  of  the 
population  resides  within  a  designated 
Metropolitan  Area.  Metropolitan  Area 
does  not  have  an  exact  definition  in  the 
Bureau  of  the  Census  Dictionary  of 
Geographical  Terms.  Tracts  within  MA's 
are  restricted  from  applying  unless  they 
are  contiguous  to  and  part  of  a 
multicounty  application. 

Response:  No  rule  changes  are 
required.  Statute  Section  1393(a)(2)(B) 
and  §  25.504(b)  of  part  25  give  the 
Secretary  sufficient  discretionary  power 
to  define  a  rural  area. 

General  Comments  on  the  Rule 

Comment:  Apparent  conflict  between 
the  EZ/EC  rules  and  the  Cash 
Management  Act  of  1990.  Concern  was 
expressed  that  while,  under  the  Cash 
Management  Act,  States  drawing 
Federal  monies  must  make  expenditures 
within  three  days  of  receipt  or  pay 
interest,  EZ/EC  SSBG  ftmds  are 
transferred  to  the  states  to  be  passed  on 
to  the  implementing  entities  and  that 
the  State  has  two  years  to  obligate  these 
funds  to  the  implementing  entities. 

Response;  Department  of  Health  and 
Human  Services  has  advised  that  the 
Cash  Management  Act  does  not  apply  to 
SSBG  funds. 

Comment:  The  Governor  of  Texas  and 
the  Texas  Department  of  Commerce 
requested  that  thjB  application  deadline 
be  extended  to  six  months  from  the 
issue  date  of  the  Interim  Rule  to  allow 
time  to  prepare  comprehensive 
applications. 

Response:  USDA  disagrees  with  the 
commenters.  Extension  of  the  deadline 
would  penalize  States  that  have 
allocated  funds  and  technical  assistance 
in  order  to  meet  the  June  30,  1994 
deadline. 

Comment:  One  commenter  stated  that 
the  interim  rule  as  a  whole  did  not 
adequately  address  the  needs  of 
extremely  low-income  persons. 

Response:  USDA  disagrees  with  the 
commenter.  The  eligibility  for 
designation  as  an  Empowerment  Zone 
or  Enterprise  Community  requires  a 
significant  level  of  poverty,  and  the 
strategic  plan  is  required  to  include 
various  descriptions  of  how  the 
nominated  area  would  address  the  need 
of  low-income  persons,  for  example. 


through  the  creation  of  economic 
opportunities,  home  ownership, 
education  or  other  route  to  economic 
independence  for  low-income  families, 
youth  and  other  individuals.  (See 
§25.200.) 

Comment:  One  commenter  stated  that 
the  definition  of  "State-chartered 
economic  development  corporation" 
was  not  very  clear. 

Response:  The  statute  defined  this 
term,  and  the  rule  simply  incorporated 
the  statutory  definition. 

Comment:  Three  commenters  stated 
that  the  strategic  plan  principle 
concerning  employment  should 
emphasize  job  creation  for  low-income 
persons,  /kiother  commenter  stated  that 
the  strategic  plan  principle  concerning 
employment  should  emphasize  job 
creation  for  minority  businesses. 

Response:  USDA  agrees  with  the 
commenters  and  such  emphasis  will  be 
considered  in  future  rulemaking  that 
may  be  necessary  for  any  additional 
rounds  of  designations  that  may  be 
authorized. 

Comment:  One  commenter  raised  the 
concern  of  possible  chaimeling  of  EDA 
assistance  from  Economic  Development 
Districts,  which  may  not  qualify  the  EZ/ 
EC  designation,  to  designated  EZ/EC 
areas. 

Response:  The  intent  of  the  legislation 
is  to  provide  assistance  to  distressed 
communities  by  encouraging  creation  of 
jobs  and  opportunities  for  local 
development  as  part  of  a  Federal-State- 
local  and  private-sector  partnership. 
Although  this  effort  addresses  "local' 
issues  within  each  community,  the 
context  of  revitalization  applies 
nationally.  Therefore  diversion  of 
programmed  assistance  from  one 
distressed  area  to  the  designated  EZ/EC 
communities  is  not  consistent  with  the 
purpose  of  the  EZ/EC  program. 

Comment:  One  commenter  stated  that 
labor  union  should  be  added  to  the  list 
among  the  segments  of  the  community 
that  could  form  Community-based 
Partnerships. 

Response:  While  labor  unions  were 
not  named  specifically,  they  are 
included  under  the  regulation.  Subpart 
C  (Nomination  Procedure)  §  25.200 
Paragraph  (c)(3)  states  that  "Community 
based  partnerships,  involve  the 
participation  of  all  segments  of  the 
community  groups,  health  and  social 
ser\'ice  groups,  environmental  groups, 
religious  organizations,  the  private  and 
non-profit  sectors,  centers  of  learning, 
and  other  community  institutions  and 
individual  citizens.  "The  organizations 
listed  are  examples  of  the  kinds  of 
partnerships  that  could  be  formed  by 
communities. 


Comment:  One  commenter  addressed 
issues  related  to  the  use  of  certain 
statistics  in  the  determination  of 
apphcant  eligibility  fof  the  EZ/EC 
program. 

Response:  These  suggestions  will  be 
considered  in  any  future  rulemaking 
needed  for  a  new  round  of  designation. 

Comment:  Two  commenters  stated 
that  the  rule  should  allow  designated 
communities  to  use  funds  and  other 
resources  identified  in  the  strategic 
plans  for  properties  directiv  adjacent  to 
the  boundaries  of  the  designated  census 
tracts. 

Response:  The  regulation  is  clear  on 
the  use  of  EZ/EC  SSBG  funds  for 
approved  EZ/EC  activities  identified  in 
the  community  strategic  plans.  A  issue 
of  this  type  can  be  addressed  during  the 
approval  process. 

V.  Other  Matters 

National  Environmental  Policy  Act 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  USDA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
in  accordance  the  National 
Environmental  Policy  Act  of  1969.  Pub. 
L.  91-i90,  an  Environmental  Impact 
Statement  is  not  required. 

Executive  Order  12866.  Regulatory 
Planning  and  Re\iew 

This  rule  was  reviewed  and  approved 
by  the  Office  of  Management  and 
Budget  as  a  significant  rule,  as  that  term 
is  defined  in  Executive  Order  12866, 
which  was  signed  by  the  President  on 
September  30.  1993.  The  economic 
analysis  required  by  Executive  Order 
12866  will  be  retained  in  the  public  file 
with  the  Department's  Rule  Docket 
Clerk. 


Regulatory  Flexibility  Act  ■ 

The  Secretar\',  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Act  is 
intended  to  encourage  Federal  agencies 
to  utilize  innovative  administrative 
procedures  in  dealing  with  individuals, 
small  businesses,  small  organizations., 
and  small  governmental  bod^s  that 
would  other\*ise  be  unnecessarily 
adversely  affected  by  Federal 
regulations.  To  the  extent  that  this  rule 
affects  those  entities,  its  purpose  is  to 
reduce  any  disproportionate  burden  by 
providing  for  the  waiver  of  regulations 
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and  by  affording  other  incentives 
diiected  toward  a  positive  economic 
impact.  Therefore,  no  regulatory 
flexibility  analysis  under  the  Act  is 
necessary. 

Executive  Order  12611,  Fednralism 

The  General  Counsel,  as  the 
Dt;signated  Official  under  section  6(a)  of 
Executive  Order  12611,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The 
purpose  of  this  rule  is  to  provide  a 
cooperative  atmosphere  between  the 
Fetleral  Government  and  the  States  and 
local  governments,  and  to  reduce  any 
regulatory  burden  imposed  by  the 
Federal  Government  that  impedes  the 
ability  of  State  and  local  governments  to 
solve  pressing  economic,  social,  and 
physical  problems  in  their  communities. 

List  of  Subjects  in  7  CFR  Part  25 

Community  development,  Economic 
development.  Empowerment  zones. 
Enterprise  conununities,  Housing, 
Indians,  Intergovernmental  relations, 
Reporting  and  recordkeeping 
requirements. 

In  accordance  with  the  reasons  set  out 
in  the  preamble,  title  7,  subtitle  A,  part 
25  of  the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 

1.  Title  7,  subtitle  A  is  amended  by 
revising  part  25  to  read  as  follows: 

PART  25— RURAL  EMPOWERMENT 
ZONES  AND  ENTERPRISE 
COMMUNiTIES 

S«!r:. 

Subpart  A — General  Provisions 

2,V  1  Applicability  and  scope. 

25.2  Objective  and  purpose. 

25. ;i  Definitions. 

25.4  Secretarial  review  and  designation. 

25.5  Waivers. 

Subpart  B — Area  Requirements 

25. 100  Eligibility  requirements  and  data 
usage. 

25.101  Data  utilized  for  eligibility 
determinations. 

25.102  Tests  of  pervasive  poverty, 
unemployment  and  general  distress. 

25  103    Poverty  rate. 

Subpart  C — iTomination  Procedure 

25.200  Nominations  by  State  and  local 
governments. 

25.201  Evaluating  the  strategic  plan. 

25.202  Submission  of  nominations  for 
designation. 


Subpart  D — Designation  Process 

25.300  USDA  action  and  review  of 
nominations  for  designation. 

23.301  Selection  factors  for  designation  of 
nominated  rural  areas. 

25.302  Number  of  Rural  Empowerment 
Zones  and  Enterprise  Communities. 

Subpart  E — Post-Designation  Requirements 

25.400  Reporting. 

25.401  Periodic  performance  reviews. 

25.402  Validation  of  designation. 
25.40.S  Revocation  of  designation. 

Subpart  F — Special  Rules 

25.500  Indian  reservations. 

25.501  Governments. 

25.502  Nominations  by  economic 
development  corporations. 

25.503  Use  of  census  data. 

25.504  Rural  areas. 

Authority:  5  LJ.S.C.  301;  20  U.S.C.  1391  et 
serj. 

Subpart  A — General  Provisions 
§  25.1    Applicability  and  scope. 

(a)  Applicability.  This  part  establishes 
policies  and  procedures  appUcable  to 
rural  Empowerment  Zones  and 
Enterprise  Communities,  authorized 
under  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  title  XIII, 
subchapter  C,  part  I  (Pub.  L.  103-66, 
approved  August  10,  1993),  which 
amended  the  Internal  Revenue  Code  by 
adding  a  new  subchapter  U,  relating  to 
the  designation  and  treatment  of 
Empowerment  Zones  and  Enterprise 
Communities. 

(b)  Scope.  This  part  contains 
provisions  relating  to  area  requirements, 
the  nomination  process  for  rural 
Empowerment  Zones  and  rural 
Enterprise  Communities,  and  the 
designation  of  these  Zones  emd 
Communities  by  USDA.  Provisions 
dealing  with  the  nominations  and 
designation  of  urban  Empowerment 
Zones  and  Enterprise  Communities  are 
promulgated  by  the  United  States 
Department  of  Housing  and  Urban 
Development  (HUD).  USDA  and  HUD 
will  consult  in  all  cases  in  which 
nominated  areas  possess  both  rural  and 
urban  characteristics  and  will  utilize  a 
flexible  approach  in  determining  the 
appropriate  designation. 

§  25.2    Objective  and  purpose. 

The  purpose  of  this  part  is  to  provide 
for  the  establishment  of  Empowerment 
Zones  and  Enterprise  Communities  in 
rural  areas,  to  stimulate  the  creation  of 
new  jobs,  particularly  for  the 
disadvantaged  and  long-term 
unemployed,  and  to  promote 
revitalization  of  economically  distressed 
areas,  primarily  by  providing  or 
encouraging: 


(a)  Coordination  of  economic,  human, 
community,  and  physical  development 
plans  and  related  activities  at  the  local 
level; 

(b)  Local  partnerships  fully  involving 
affected  communities  and  local 
institutions  and  organizations  in 
developing  and  implementing  a 
strategic  plan  for  any  nominated  rural 
Empowerment  Zone  or  Enterprise 
Community; 

(c)  Tax  incentives  and  credits;  and 

(d)  Empowerment  Zone/Enterprise 
Community  Social  Service  Block  Grant 
(EZ/EC  SSBG)  funds. 

§25.3    Definitions. 

As  used  in  this  part — 

Applicant  means  the  lead  entity  that 
has  prepared  and  will  implement  the 
community's  strategic  plan,  pursuant  to 
the  provisions  of  §  25.200(c)  of  this  part, 
for  comprehensive  economic,  human, 
community,  and  physical  development 
within  the  area;  such  an  entity  may 
include,  but  is  not  limited  to,  state 
governments,  local  governments, 
regional  planning  agencies,  non-profit 
organizations,  community-based 
organizations,  or  a  partnership  of 
community  members  and  other  entities. 

Designation  means  the  process  by 
which  the  Secretary  designates  rural 
areas  as  Empowerment  Zones  or 
Enterprise  Communities  eligible  for  tax 
incentives  and  credits  established  by 
subchapter  U  of  the  Internal  Revenue 
Code  (26  U.S.C.  1391  et  seq.).  EZ/EC 
SSBGS  as  established  by  the  Department 
of  Health  and  Human  Services  (HHS), 
and  for  consideration  for  programs  of 
Federal  assistance. 

Empowerment  Zone  means  a  rural 
area  so  designated  by  the  Secretary 
pursuant  to  this  part.  Up  to  three  such 
zones  may  be  designated. 

Enterprise  Community  means  a  rural 
area  so  designated  by  the  Secretary 
pursuant  to  this  part.  Up  to  30  such 
communities  may  be  designated. 

EZ/EC  SSBG  Funds  means  grants 
made  by  the  Secretary  of  HHS  to  States 
containing  Empowerment  Zones  and 
Enterprise  Communities  whose  strategic 
plans  are  qualified  plans  as  defined  in 
section  13761  of  the  Omnibus  Budget 
Reconcihation  Act  of  1993. 

Indian  reservation  means  a 
reservation  as  defined  in  section  3{d)  of 
the  Indian  Financing  Act  of  1974  (25 
U.S.C.  1452(d))  or  section  4(10)  of  the 
Indian  Child  Welfare  Act  of  1978  (25 
U.S.C.  1903(10)). 

Local  government  means  any  county, 
city.  town,  township,  parish,  village,  or 
other  general  purpose  political 
subdivision  of  a  State,  and  any 
combination  of  these  political 
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subdivisions  which  is  recognized  by  the 
Secretary. 

Nominated  area  means  an  area  which 
is  nominated  by  one  or  more  local 
governments  and  the  State  or  States  in 
which  it  is  located  for  designation 
pursuant  to  this  part. 

Population  census  tract  means  a 
census  tract,  or,  if  census  tracts  are  not 
defined  for  the  area,  a  block  numbering 
area  (BNA). 

Poverty  means  the  number  of  persons 
listed  as  being  in  poverty  in  the  1990 
Census. 

Revocation  of  designation  means  the 
process  by  which  the  Secretary  may 
revoke  the  designation  of  an  area  as  an 
Empowerment  Zone  or  Enterprise 
Community  pursuant  to  §25.403  of  this 
part. 

Rural  area  means  any  area  defined 
pursuant  to  §  25.504  of  this  part. 

Secretary  means  the  Secretary  of 
Agricuhure. 

State  means  any  State  in  the  United 
•States. 

Strategic  plan  means  a  strategy 
developed  by  the  applicant,  with  the 
participation  and  commitment  of  local 
governments.  State  govemment(s), 
private  sector,  community  members  and 
others,  pursuant  to  the  provisions  of 
§  25.200(c)  of  this  part.  The  plan  must 
include  written  commitments  from  the 
local  governments  and  State(s)  that  they 
will  adhere  to  the  strategy. 

USDA  means  the  U.S.  Department  of 
Agriculture. 

§  25.4    Secretarial  review  and  designation. 

(a)  Designation.  The  Secretan,-  will 
review  applications  for  the  designation 
of  nominated  rural  areas  to  determine 
the  effectiveness  of  the  strategic  plans 
submitted  by  applicants  in  accordance 
widi  §25.200  of  this  part.  The  Secretary 
will  designate  up  to  three  rural 
Empowerment  Zones  and  up  to  30  rural 
Enterprise  Communities. 

(b)  Period  of  designation.  The 
designation  of  a  rural  area  as  an 
Empowerment  Zone  or  Enterprise 
Communily  shall  remain  in  full  effect 
during  the  period  beginning  on  the  date 
of  designation  and  ending  on  the 
earliest  of: 

(1)  The  close  of  the  tenth  calendar 
year  beginning  or  after  the  date  of 
designation; 

(2)  The  termination  date  designated 
by  the  State  and  local  governments  in 
their  application  for  nomination;  or 

(3)  The  date  the  Secretary  revokes  or 
modifies  the  designation,  in  accordance 
with  §  25.402  or  §  25.403  of  this  part. 


§25.5    Waivers. 

The  Secretary  may  waive  any 
provision  of  this  part  in  any  particular 


case  subject  only  to  statutory 
limitations,  for  good  cause,  where  it  is 
determined  that  appUcation  of  the 
requirement  would  produce  a  result 
adverse  to  the  purpose  and  objectives  of 
this  part. 

Subpart  B— Area  Requirements 

§25.100    Eligibility  requirements  and  data 
usage. 

Eligibility  Criteria.  A  nominated  rural 
area  may  be  eligible  for  designation 
pursuant  to  this  part  only  if  the  area: 

(a)  Has  a  maximum  population  of 
30,000; 

(b)  Is  one  of  per\'asive  poverty, 
unemployment,  and  general  distress,  as 
described  in  §  25.102  of  this  part; 

(c)  Does  not  exceed  one  thousand 
square  miles  in  total  land  area; 

(d)  Be  located  entirely  within  no  more 
than  three  contiguous  States;  if  it  is 
located  in  more  than  one  State,  the  area 
must  have  one  continuous  boundary;  if 
located  in  only  one  State,  the  area  may 
consist  of  up  to  three  noncontiguous 
parcels; 

(e)  Is  located  entirely  within  the 
jurisdiction  of  the  unit  or  units  of 
general  local  government  making  the 
nomination; 

(f)  Does  not  include  any  portion  of  a 
central  business  district,  as  this  term  is 
used  in  the  most  recent  Census  of  Retail 
Trade,  unless  the  individual  poverty 
rate  of  each  population  census  tract  in 
the  district  is  not  less  than  35  percent 
for  an  Empowerment  Zone  and  30 
percent  for  an  Enterprise  Community; 
and 

(g)  Does  not  include  any  area  within 
an  Indian  reservation. 


statistics  on  low-income  population  and 
levels  of  public  assistance.  Poverty  is 
demonstrated  by  poverty  data  from  the 
1990  census. 

(b)  Unemployment.  The  degree  of 
unemployment  shall  be  demonstrated 
by  the  provision  of  information  on  the 
number  of  persons  unemployed, 
underemployed  (those  with  only  a 
seasonal  or  part-time  job)  or  discouraged 
workers  (those  capable  of  working  but 
who  have  dropped  out  of  the  labor 
market— hence  are  not  counted  as 
unemployed),  increase  in 
unemployment  rate,  job  loss,  plant  or 
military  base  closing,  or  other  relevant 
unemployment  indicators  having  a 
direct  effect  on  the  nominated  area. 

(c)  General  distress.  General  distress 
shall  be  evidenced  by  describing 
adverse  conditions  within  the 
nominated  area  other  than  those  of 
pervasive  poverty  and  unemployment 
Below  average  or  decline  in  per  capita 
income,  earnings  per  worker,  per  capita 
property  tax  base,  average  years  of 
school  completed;  outmitigration  and 
population  decline  from  1980-1990. 
and  a  high  or  rising  incidence  of  crime, 
narcotics  use,  abandoned  housing, 
deteriorated  infrastructure,  school 
dropouts  and  illiteracy  are  examples  of 
appropriate  indicators  of  general 
distress.  The  data  and  methods  used  to 
produce  such  indicators  that  are  used  to 
describe  general  distress  must  all  be 
stated. 


§  25.1 01    Data  utilized  for  eligibility 
determinations. 

(a)  Source  of  data.  The  data  to  be 
employed  in  determining  eligibility 
pursuant  to  the  criteria  described  in 
§25.102  of  this  part  shall  be  based  on 
the  1990  Census,  and  from  information 
published  by  the  Bureau  of  Census  and 
the  Bureau  of  Labor  Statistics.  The  data 
shall  be  comparable  in  point  or  period 
of  time  and  methodology  employed. 

(b)  Use  of  statistics  on  boundaries. 
The  boundary  of  a  rural  area  nominated 
for  designation  as  an  Empowerment 
Zone  or  Enterprise  Community  must 
coincide  with  the  boundaries  of  census 
tracts,  or,  where  tracts  are  not  defined, 
with  block  numbering  areas. 


§  25. 1 02    Tests  of  pervasive  poverty, 
unemployment  and  general  distress. 

(a)  Pervasive  poverty.  Conditions  of 
poverty  must  be  reasonably  distributed 
throughout  the  entire  nominated  area. 
The  degree  of  poverty  shall  be 
demonstrated  by  citing  available 


§25.103    Poverty  rate. 

(a)  General.  Eligibility  of  an  area  on 
the  basis  of  poverty  shall  be  established 
in  accordance  with  the  following 
criteria: 

(1)  In  each  census  tract  within  a 
nominated  area,  the  poverty  rate  shall 
be  not  less  than  20  percent;  and 

(2)  For  at  least  90  percent  of  the 
population  census  tracts  within  the 
nominated  area,  the  poverty  rate  shall 
not  be  less  than  25  percent;  and 

(3)  For  at  least  50  percent  of  the 
population  census  tracts  within  the 
nominated  area,  the  poverty  rate  shall 
be  not  less  than  35  percent. 

(b)  Special  rules  relating  to  the 
determination  of  poverty  rate. — (1) 
Census  tracts  nith  no  population. 
Census  tracts  with  no  population  shall 
be  treated  as  having  a  poverty  rate  that 
meets  the  standards  of  paragraphs  (a)(1) 
and  (a)(2)  of  this  section,  but  shall  be 
treated  as  having  a  zero  poverty  rate  for 
purposes  of  applying  paragraph  (a)(3)  of 
this  section. 

(2)  Census  tracts  with  populations  of 
less  than  2.000.  A  population  census 
tract  with  a  population  of  less  than 
2,000  shall  be  treated  as  having  a 
poverty  rate  that  meets  the  requirements 
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of  paragraphs  (a)(1)  and  (a)(2)  of  this 
section  if  more  than  75  percent  of  the 
tract  is  zone  for  commercial  or 
industrial  use. 

(3)  Adjustment  of  poverty  rates  for 
Enterprise  Communities.  For  Enterprise 
Communities  only,  the  Secretary  has  the 
discretion  to  reduce  by  5  percentage 
points  one  of  the  following  thresholds 
for  not  more  than  10  percent  of  the 
census  tracts,  or,  if  fewer,  five 
population  census  tracts  in  the 
nominated  area: 

(i)  The  20  percent  threshold  in 
paragraph  (a)(1)  of  this  section; 

(ii)  The  25  percent  threshold  in 
paragraph  {a)(2)  of  this  section;  and 

(iii)  Tne  35  percent  threshold  in 
paragraph  (a)(3)  of  this  section; 
Proxided  that,  the  Secretary  may  in  the 
alternative  reduce  the  35  percent 
threshold  by  10  percentage  points  for 
three  population  census  tracts. 

(4)  Rounding  up  of  percentages.  In 
making  the  calculations  required  by  this 
section,  the  Secretary  shall  round  all 
fractional  percentages  of  one-half 
percentage  point  or  more  up  to  the  next 
highest  whole  percentage  point  figure. 

(c)  Noncontiguous  areas.  There  can  be 
no  more  than  3  noncontiguous  areas  if 
the  nominated  area  is  located  within 
one  state;  noncontiguous  areas  are  not 
allowed  in  the  multistate  area.  Each 
such  parcel  must  separately  meet  the 
poverty  criteria  set  forth  in  this  section. 

(d)  Areas  not  within  census  tracts.  In 
the  case  of  an  area  that  does  not  have 
population  census  tracts,  the  block 
numbering  area  shall  be  used  for 
purposes  of  determining  poverty  rates. 

Subpart  C — Nomination  Procedure 

§25.200    Nominations  t>y  State  and  locat 
govenwTwnts. 

(a)  Nomination  criteria.  One  or  more 
local  governments  and  the  State  or 
States  in  which  an  area  is  located  must 
nominate  such  area  for  designation  as 
an  Empowerment  Zone  or  Enterprise 
Community,  if: 

(1)  The  rural  area  meets  the 
requirements  for  eligibility  described  in 
§25.100  and  §25.103  of  this  part; 

(2)  The  rural  area  is  entirely  within 
the  jurisdiction  of  the  nominating  State 
or  States  and  local  govemment(s);  such 
governments  must  have  the  authority  to 
nominate  the  area  for  designation  and 
provide  written  assurances  satisfactory 
to  the  Secretary  that  the  strategic  plan 
described  in  paragraph  (c)  of  this 
section  will  be  implemented; 

(3)  All  information  furnished  by  the 
nominating  State(s)  and  local 
govemment(s)  is  determined  by  the 
Secretary  to  be  reasonably  accurate;  imd 

(4)  The  State{s)  and  local 
govemment(s)  certify  that  no  portion  of 


the  area  nominated  is  already  included 
in  an  Empowerment  Zone  or  Enterprise 
Community  under  this  Act  or  in  an  area 
otherwise  nominated  to  be  designated 
under  this  section. 

(b)  Nomination  for  designation.  No  ^ 
rural  area  may  be  considered  for 
designation  pursuant  to  subpart  D  of 
this  part  unless  the  application  for 
designation; 

(1)  Demonstrates  that  the  nominated 
rural  area  satisfies  the  eligibility  criteria 
set  forth  at  §  25.100  of  this  part; 

(2)  Includes  a  strategic  plan,  as 
described  in  paragraph  (c)  of  this 
section:  and 

(3)  Includes  such  other  information  as 
may  be  required  by  USDA  in  a  Notice 
Inviting  Applications,  to  be  published 
in  the  Federal  Register. 

(c)  Strategic  plan.  Each  application  for 
designation  must  be  accompanied  by  a 
strategic  plan,  which  must  be  developed 
in  accordance  with  four  key  principles 
that  will  be  utilized  to  evaluate  the  plan. 
These  key  principles  are: 

(1)  Economic  opportunity,  including 
job  creation  within  the  community  and 
throughout  the  region,  entrepreneurial 
initiatives,  small  business  expansion, 
and  training  for  jobs  that  offer  upward 
mobility; 

(2)  Sustainable  community 
development,  to  advance  the  creation  of 
livable  and  vibrant  communities 
through  comprehensive  approaches  that 
coordinate  economic,  physical, 
environmental,  community  and  human 
development; 

(3)  Community-based  partnerships, 
involving  the  participation  of  all 
segments  of  the  community,  including 
the  pohticai  and  governmental 
leadership,  community  groups,  health 
and  social  service  groups, 
environmental  groups,  religious 
organizations,  the  private  and  non-profit 
sectors,  centers  of  learning,  and  other 
community  institutions  and  individual 
citizens;  and 

(4)  Strategic  vision  for  change,  which 
identifies  what  the  community  will 
become  and  a  strategic  map  for 
revitalization.  The  vision  should  build 
on  assets  and  coordinate  a  response  to 
community  needs  in  a  comprehensive 
fashion.  It  should  also  set  goals  and 
performance  benchmarks  for  measuring 
progress  and  establish  a  framework  for 
evaluating  and  adjusting  the 
revitalization  plan. 

(d)  Elements  of  strategic  plan.  The 
strategic  plan  should: 

(1)  Indicate  and  briefly  describe  the 
specific  groups,  organizations,  and 
individuals  participating  in  its 
production,  and  describe  the  history  of 
these  groups  in  the  community; 


(2)  Explain  how  participants  were 
selected  and  provide  evidence  that  the 
participants,  taken  as  a  whole,  are 
broadly  representative  of  the  entire 
community; 

(3)  Describe  the  role  of  the 
participants  in  the  creation  and 
development  of  the  plan  and  indicate 
how  they  will  participate  in  its 
implementation; 

(4)  Identify  two  or  three  topics 
addressed  in  the  plan  that  caused  the 
most  serious  disagreements  among 
participants  and  describe  how  those 
disagreements  were  resolved; 

(5)  Explain  how  the  community 
participated  in  choosing  the  area  to  be 
nominated  and  why  the  area  was 
nominated; 

(6)  Provide  evidence  that  key 
participants  have  the  capacity  to 
implement  the  plan; 

(7)  Provide  a  brief  explanation  of  the 
community's  vision  for  revitalizing  the 
area; 

(8)  Explain  how  the  vision  creates 
economic  opportunity,  encourages  self- 
sufficiency  and  promotes  community 
development; 

(9)  Identify  key  community  goals  and 
the  barriers  that  restrict  the  community 
froiB  achieving  such  goals,  including  a 
description  of  poverty  and  general 
distress,  barriers  to  economic 
opportunity  and  development,  and 
barriers  to  human  development: 

(10)  Discuss  how  the  vision  is  related 
to  the  assets  and  needs  of  the  area  as 
well  as  to  the  surrounding  community; 

(11)  Describe  the  ways  in  which  the 
community's  approaches  to  economic 
development,  social/human  services, 
transportation,  housing,  community 
development,  public  safety,  drug  abuse 
prevention  and  educational  and 
environmental  concerns  will  be 
addressed  in  a  coordinated  fashion;  and 
explain  how  these  linkages  support  the 
community's  vision; 

(12)  Indicate  how  all  EZ/EC  SSBG 
funds  for  the  designated  Empowerment 
Zone  or  Enterprise  Community  will  be 
utilized. 

(i)  In  doing  so.  the  strategic  plan  shall 
provide  the  following  information: 

(A)  A  commitment  by  the  applicant, 
as  well  as  by  the  nominating  state- 
chartered  economic  development 
corporation  or  State  government(s).  and 
local  govemment(s).  that  the  EZ/EC 
SSBG  funds  will  be  used  to  supplement, 
not  replace,  other  Federal  or  non- 
Federal  funds  available  for  financing 
services  or  activities  which  can  be  used 
to  achieve  or  maintain  the  goals 
outlined  in  paragraph  (d)(12)(ii)  of  this 
section; 

(B)  a  description  of  the  entities  that 
will  administer  the  EZ/EC  SSBG  funds; 


(C)  a  certification  by  such  entities  that 
they  will  provide  periodic  reports  on 
the  use  of  the  EZ/EC  SSBG  funds;  and 

(D)  a  detailed  description  of  all  the 
activities  to  be  financed  with  the  EZ/EC 
SSBG  funds  and  how  all  such  funds  will 
be  allocated. 

(ii)  The  EZ/EC  SSBG  funds  must  be 
used  to  achieve  or  maintain  the 
following  goals  through  undertaking  one 
of  the  below  specified  program  options. 
The  goals  may  be  achieved  by 
undertaking  one  or  more  of  the 
following  program  options: 

(A)  The  goal  of  economic  self-support 
to  prevent,  reduce  or  eliminate 
dependencies,  through  one  of  the 
following  program  options: 

(I)  Funding  community  and  economic 
development  ser\'ices  focused  on 
disadvantaged  adults  and  youths, 
including  skills  training,  transportation 
services  and  job,  housing,  business,  and 
financial  management  counseling; 

[2]  Supporting  programs  that  promote 
home  ownership,  education  or  other 
routes  to  economic  independence  for 
low-income  families,  youths,  and  other 
individuals; 

(3)  Assisting  in  the  provision  of 
emergency  and  transitional  shelter  for 
disadvantaged  families,  youths,  and 
other  individuals; 

(B)  The  goal  of  self-sufficiency, 
including  reduction  or  prevention  of 
dependencies,  through  one  of  the 
following  program  options: 

(i)  Providing  assistance  to  non-profit 
organizations  and/or  community  and 
junior  colleges  that  provide 
disadvantaged  individuals  with 
opportunities  for  short-term  traini.ig 
courses  in  entrepreneurial,  self 
emplovTTient,  and  other  skills  thut 
promote  individual  self-sufficienry,  and 
the  interest  of  the  community; 

[2]  Funding  programs  to  provide 
training  anr^  employment  for 
disadvantaged  adqlts  and  youth.^  in 
construction,  rehabilitation  or 
improvement  of  affordable  housing, 
public  infrastructure  and  community 
facilities;  and, 

(C)  The  goal  of  prevention  or 
amelioration  of  the  neglect,  abuse,  or 
exploitation  of  children  and/or  adults 
unable  to  protect  themselves;  and. 
where  appropriate,  the  goal  cf 
preservation  or  rehabilitation  of 
families,  through  one  or  more  of  the 
following  program  options: 

[1]  Providing  support  for  residential 
or  non-residential  drug  and  alcohol 
prevention  and  treatment  programs  that 
offer  comprehensive  ser\ices  for 
pregnant  women,  and  mothers,  and 
theirchildren;         j 

[2]  Establishing  {Programs  that  provide 
activities  after  school  hours,  including 


keeping  school  buildings  open  during 
evenings  and  weekends  for  mentor  and 
study  programs. 

(iil)  Designated  Empowerment  Zones 
and  Enterprise  Communities  may  work 
to  achieve  or  maintain  the  goals 
outlined  in  paragraphs  (d)(12)(ii)(A)  and 
(B)  of  this  section  by  using  EZ/EC  SSBG 
funds  to  capitalize  revolving  or  micro- 
enterprise  loan  funds  which  benefit 
low-income  residents  of  the  designated 
Empowerment  Zones  or  Enterprise 
Communities.  Similarly,  grantees  may 
work  to  achieve  or  maintain  the  goals 
outlined  in  paragraphs  (d)(12)(ii){A}  and 
(B)  of  this  section  by  using  the  EZ/EC 
SSBG  funds  to  create  jobs  and  promote 
economic  opportunity  for  low-income 
families  and  individuals  through 
matching  grants,  loans,  or  mvestments 
in  community  development  financial 
institutions. 

(iv)  If  the  applicant  intends  to  use  the 
EZ/EC  SSBG  funds  for  program  options 
not  included  in  paragraph  (d)(12)  of  this 
section,  the  strategic  plan  must  indicate 
how  the  proposed  activities  meet  the 
goals  set  forth  in  paragraph  (d)(12) 
(ii)(B)  of  this  section,  and  the  reasons 
the  any  approved  program  options  were 
not  pursued. 

(v)  To  the  extent  that  the  EZ/EC  SSBG 
funds  are  used  for  the  program  options 
included  in  paragraph  (d)(12)  (ii)(B)  of 
this  section,  the  applicant  may  use  EZ/ 
EC  SSBG  funds  for  the  following 
activities,  in  addition  to  those  activities 
permitted  by  §  2005  of  the  Social 
Security  Act  (42  use  1397d)? 

{A]  To  purchase  or  improve  land  or 
facilities; 

(B)  To  make  cash  payments  to 
individuals  for  subsistence  or  .'•oom  and 
board; 

(C)  To  make  wagt.j'  payments  to 
individuals  as  a  socjial  srr\ice; 

(D)  To  make  cash  payments  for 
medical  care:  and 

(E)  To  provide  social  services  to 
institutionalized  pe[-sons. 

(vi)  The  State  must  obligate  the  EZ/EC 
SSBG  funds  to  in  adcordanre  with  the 
strategic  plan  within  2  years  from  the 
date  of  payment  to  the  state,  or  remit  the 
unobligated  funds  to  the  Secretary  of 
Health  and  Human  Services  (HHS). 

(vii)  The  Strategic  Plan  must  indicate 
how  the  EZ/EC  SSBG  fijnds  will  be 
invested  and  used  for  the  10  vear  period 
of  designation.  The  EZ/EC  SSBG  funds 
may  be  used  to  promote  economic 
independence  for  low-income  residents, 
such  as  capitalizing  revolving  or  micro- 
enterprise  loan  funds  for  the  benefit  of 
residents.  The  EZ/EC  SSBG  funds  may 
also  be  used  to  create  jobs  and  promote 
economic  opportunity  for  low-income 
families  and  individuals  through 
matching  grants,  loans,  or  investnu'uls 


in  community  development  financial 
institutions. 

(viii)  The  strategic  plan  must  indicate 
how  all  the  EZ/EC  SSBG  hinds  will  be 
used  or  invested  for  the  period  of 
designation  of  the  Empowerment  Zone 
or  Enterprise  Community. 

(ix)  The  strategic  plan  must  provide 
for  periodic  reporting  of  information  by 
the  relevant  State. 

(13)  Indicate  how  tax  benefits  for 
designated  zones  and  communities. 
State  and  local  resources,  existing 
Federal  resources  available  to  the 
locality  and  additional  Federal 
resources  believed  necessary  to 
implement  the  strategic  plan  will  be 
utilized  within  the  Empowerment  Zone 
or  Enterprise  Community; 

(14)  Indicate  a  level  of  commitment 
necessary  to  ensure  that  these  resources 
will  be  available  to  the  area  upon 
designation; 

(15)  Identify  the  Federal  resources 
applied  for  or  for  which  applications  are 
planned; 

(16)  Identify  private  resources  and 
support,  including  assistance  from 
businesses,  non-profit  organizations, 
and  foundations,  which  are  available  to 
be  leverage  with  public  resoiu-ces;  and 
provide  assurances  that  these  resources 
will  be  made  available  to  the  area  upon 
designation. 

(17)  Identify  changes  requested  in 
Federal  rules  and  regulations  necessary 
to  implement  the  plan,  including 
specific  paperwork  or  other  Federal 
program  requirements  that  must  be 
altered  to  permit  effective 
implementation  of  the  strategic  plan; 

(18)  Identify  specific  regulatorv  and 
other  impediments  to  implementing  thf 
strategic  plan  for  which  waivers  are 
requested,  with  appropriate  citations 
and  an  indication  whether  waivers  ran 
be  accomplished  administratively  or 
require  statutory  changes; 

(19)  Demonstrate  how  State  and  local 
governments  will  reinvent  themselves  to 
help  implement  the  plan,  by  identifving 
changes  that  will  be  made  in  State  and 
local  organizations,  processes  and 
procedures,  int  luding  laws  and 
ordinances: 

(20)  Explain  how  different  agencies  in 
State  and  local  governments  will  work 
together  in  new  responsive  ways  to 
implement  the  strategic  plan; 

(21)  Identify  the  specific  tasks 
necessary  to  implement  the  plan: 

(22)  Described  the  partnerships  that 
will  be  established  to  carrv  out  the  plan: 

(23)  Explain  how  the  plan  will  be 
regularly  revised  to  reflect  new 
information  and  opportunities;  and 

(24)  ldentif\'  baselines,  benchmarks 
and  goals  that  will  be  used  in  evaluating 
performance  in  implementing  the  plan. 
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(e)  Prohibition  against  business 
relocation.  The  strategic  plan  may  not 
include  any  action  to  assist  any 
establishment  in  relocating  from  an  area 
outside  the  nominated  area  to  the 
nominated  area,  except  that  assistance 
for  the  expansion  of  an  existing  business 
entity  through  the  establishment  of  a 
new  branch,  affiliate,  or  subsidiary  is 
pennitted.  if: 

(1)  The  establishment  of  a  new  branch 
afGliate  or  subsidiary  will  not  result  in 

a  decrease  in  employment  in  the  area  of 
original  location  or  in  any  other  area 
where  the  existing  business  entity 
conducts  business  operations,  and 

(2)  There  is  no  reason  to  believe  that 
the  new  branch,  affiliate,  or  subsidiary 
is  being  estabUshed  with  the  intention 
of  closing  down  the  operations  of  the 
existing  business  entity  conducts 
business  operations. 

(f)  Implementation  of  strategic  plan. 
The  strategic  plan  may  be  implemented 
by  the  State  government(s),  local 
governments,  regional  planning 
agencies,  non-profit  organizations, 
community-based  organizations,  and/or 
other  nongovernmental  entities. 
Activities  included  in  the  plan  may  be 
funded  from  any  source.  Federal,  State, 
local,  or  private,  which  agrees  to 
provide  assistance  to  the  nominated 
area; 

(g)  Elements  of  the  strategic  plan.  A 
strategic  plan  may  include,  but  is  not 
limited  to,  activities  that  address: 

(1)  Economic  problems,  through 
measures  designed  to  create 
employment  opportunities;  support 
business  startup  or  expansion;  or 
development  of  community  institutions; 

(2)  Human  concerns,  through  the 
provision  of  social  services,  such  as 
rehabilitation  and  treatment  programs  or 
the  provision  of  training,  education  or 
other  services  within  the  affected  areas; 

(3)  Community  needs,  such  as  die 
expansion  of  housing  stock  and 
homeownership  opportunities,  efforts  to 
reduce  homelessness.  to  promote  fair 
housing  and  equal  opportunity,  to 
reduce  and  prevent  crime  and  imprpve 
security  in  the  area;  and 

(4)  Physical  improvements,  such  as 
the  provision  or  improvement  of  public 
infrastructure,  or  the  provision  or 
improvement  of  recreational, 
transportation,  or  other  public  services 
within  the  affected  area. 

§  25.201    Evaluating  the  strategic  plan. 

The  strategic  plan  will  be  evaluated 
for  effectiveness  as  part  of  the 
designation  process  for  nominated  rural 
areas  described  in  §  25.301  of  this  part. 
On  the  basis  of  this  evaluation.  USDA 
may  request  additional  information 
pertaining  to  the  plan  and  the  proposed 


area  and  may,  as  part  of  that  request, 
suggest  modifications  to  the  plan, 
proposed  area,  or  term  that  would 
enhance  its  effectiveness.  The 
effectiveness  of  the  strategic  plan  %vill  be 
determined  in  accordance  with  the  four 
key  principles  set  forth  in  §  25.200(c)  of 
this  part.  USDA  will  review  each  plan 
submitted  in  terms  of  the  four  equally 
weighted  key  principles,  and  of  such 
other  elements  of  these  key  principles  as 
£ire  appropriate  to  address  the 
opportunities  and  problems  of  each 
nominated  area,  which  may  include: 

(a)  Economic  opportunity.  (1)  The 
extent  to  which  businesses,  jobs,  and 
entrepreneurship  will  increase  within 
the  zone  or  community; 

(21  The  extent  to  which  residents  will 
achieve  a  real  economic  stake  in  the 
zone  or  community; 

(3)  The  extent  to  which  residents  will 
be  employed  in  the  process  of 
implementing  the  plan  and  in  all  phases 
of  economic  and  community 
development; 

(4)  The  extent  to  which  residents  will 
be  linked  with  employers  and  jobs 
throughout  the  entire  area  and  the  way 
in  which  residents  will  receive  training, 
assistance,  and  Camily  support  to 
become  economically  self-sufficient; 

(5)  The  extent  to  which  economic 
revitalization  in  the  zone  or  community 
interrelates  with  the  broader  regional 
economies;  and 

(6)  The  extent  to  which  lending  and 
investment  Opportunities  will  increase 
within  the  zone  or  community  through 
the  establishment  of  mechanisms  to 
encourage  community  investment  and 
to  create  new  economic  growth. 

(b)  Sustainable  community 
development — (1)  Consolidated 
planning.  The  extent  to  which  the  plan 
is  part  of  a  larger  strategic  community 
development  plan  for  the  nominating 
localities  and  is  consistent  with  broader 
regional  development  strategies; 

(2)  Public  safety.  The  extent  to  which 
strategies  such  as  community  policing 
will  be  used  to  guarantee  the  basic 
safely  and  security  of  persons  and 
property  within  the  zone  or  community; 

(3)  /\nienitjes  and  design.  The  extent 
to  which  the  plan  considers  issues  of 
design  and  amenities  that  will  foster  a 
sustainable  community,  such  as  open 
spaces,  recreational  areas,  cultural 
institutions,  transportation,  energy,  land 
and  water  uses,  waste  management, 
environmental  protection  and  the 
vitality  of  hfe  of  the  community; 

(4)  Sustainable  development.  The 
extent  to  which  economic  development 
will  be  achieved  in  a  manner  consistent 
that  protects  pubic  health  and  the 
environment; 


(5)  Supporting  families.  The  extent  to 
which  the  strengths  of  families  will  be 
supported  so  that  parents  can  succeed  at 
work,  provide  nurture  in  the  home,  and 
contribute  to  the  Ufe  of  the  community; 

(6)  Youth  development.  The  extent  to 
which  the  development  of  children, 
youth,  and  young  adults  into 
economically  productive  and  socially 
responsible  adults  will  be  promoted, 
and  the  extent  to  which  young  people 
will  be  provided  with  the  opportunity  to 
take  responsibility  for  learning  the 
skills,  discipline,  attitude,  and  initiative 
to  make  work  rewarding. 

(7)  Education  goals.  The  extent  to 
which  schools,  religious  organizations, 
non-profit  organizations,  for-profit 
enterprises,  local  governments  and 
families  will  work  cooperatively  to 
provide  all  individuals  with  he 
fundamental  skills  and  knowledge  they 
need  to  become  active  participants  and 
contributors  to  their  community,  and  to 
succeed  in  an  increasingly  competitive 
global  economy; 

(8)  Affordable  housing.  The  extent  to 
which  a  housing  component,  providing 
for  adequate  safe  housing  and  ensuring 
that  all  residents  will  have  equal  access 
to  that  housing  is  contained  in  the 
strategic  plan; 

(9)  Drug  abuse.  The  extent  to  which 
the  plan  addresses  levels  of  drug  abuse 
and  drug-related  activity  through  the 
expansion  of  drug  treatment  services, 
drug  law  enforcement  initiatives,  and 
community-based  drug  abuse  education 
programs;  and 

(10)  Equal  opportunity.  The  extent  to 
which  the  plan  offers  an  opportunity  for 
diverse  residents  to  participate  in  the 
rewards  and  responsibilities  of  work 
and  service.  The  extent  to  which  the 
plan  ensures  that  no  business  within  a 
nominated  zone  or  community  will 
directly  or  through  contractual  or  other 
arrangements  subject  a  person  to 
discrimination  on  the  basis  of  race, 
color,  national  origin,  gender,  handicap 
or  age  in  its  employment  practices, 
including  recruitment,  recruitment 
advertising,  employment,  layoff, 
termination,  upgrading,  demotion, 
transfer,  rates  of  pay  or  the  forms  of 
compensation,  or  use  of  facilities. 
Applicants  must  comply  with  the 
provisions  of  Title  VI  of  the  Civil  Rights 
Act  of  1964,  section  504  of  the 
RehabiUtation  Act  of  1973,  and  the  Age 
Discrimination  Act  of  1975.  as 
implemented  by  USDA. 

(c)  Community-based  partnerships — 
— (1)  Community  partners.  The  extent  to 
which  residents  of  the  strategic  plan  and 
their  commitment  to  implementing  it. 
The  extent  to  which  community-based 
ofganizations  in  the  nominated  area 
have  participated  in  the  development  of 


the  nominated  area  have  participated  in 
the  development  of  the  plan,  and  their 
record  of  success  measured  by  their 
achievements  and  support  for 
undertakings  within  the  nominated 
area: 

(2)  Private  and  non-profit 
organizations  as  partners.  The  extent  to 
which  partnership  arrangements 
include  commitments  from  private  and 
non-profit  organizations,  including 
corporations,  utilities,  banks  and  other 
financial  institutions,  and  educational 
institutions  supporting  implementation 
of  the  strategic  plan; 

(3)  State  and  local  government 
partners.  The  extent  to  which  State(s) 
and  local  governments  are  committed  to 
providing  support  to  the  strategic  plan, 
including  their  commitment  to 
"reinventing"  their  roles  and 
coordinating  programs  to  implement  the 
strategic  plan;  and 

(4)  Permanent  implementation  and 
evaluation  structure.  The  extent  lo 
which  a  responsible  and  accountable 
implementation  structure  or  process  has 
been  created  to  ensure  that  the  plan  is 
successfully  carried  out  and  that 
improvements  are  made  throughout  the 
period  of  the  zone  or  community's 
designation. 

(d)  Strategic  vision  for  change.—  ( l ) 
Goals  and  coordinated  strategv.  The 
extent  to  which  the  strategic  plan 
reflects  a  projection  for  the  community's 
revitalization  viliich  links  economic, 
human,  physical,  community 
development  and  other  activities  in  a 
mutually  reinforcing,  synergistic  way  to 
achieve  ultimate  goals; 

(2)  Creativity  and  innovation.  1  he 
extent  to  which  the  activities  proposed 
in  the  plan  are  creative,  innovative  and 
promising  and  will  promote  the  civic 
spirit  necessary  to  revitalize  the 
nominated  area; 

(3)  Building  on  assets.  The  extent  to 
which  the  vision  for  revitalization 
realistically  addresses  the  needs  of  the 
nominated  area  in  a  way  that  takes 
advantage  of  its  assets;  and 

(4)  Benchmarks  and  learning.  The 
extent  to  which  the  plan  includes 
performance  benchmarks  for  measunng 
progress  in  its  implementation, 
including  an  ot>-going  process  for 
adjustments,  corrections  and  building 
on  what  works. 


§  25.202    Submisiion  of  nominations  for 
designation. 

(a)  General.  A  separate  nomination  for 
designation  as  an  Empowerment  Zone 
and/or  Enterprise  Community  must  be 
submitted  for  each  rural  area  for  which 
such  designation  is  requested.  The 
nomination  shall  be  submitted  in  a  form 
to  be  prescribed  by  USDA  in  the  Notice 


Inviting  Applications  published  in  [he 
Fedeal  Register,  and  must  contain 
complete  and  accurate  information. 

(b)  Certifications.  Certifications  must 
be  submitted  by  die  State(s)  and  local 
government(s)  requesting  designation 
stating  that: 

(U  The  nominated  area  satisfies  the 
boundary  tests  of  §  25.100(d)  of  this 
part; 

(2)  The  nominated  area  is  one  of 
pervasive  poverty,  unemployment,  and 
general  distress,  as  described  by 
§25.102  of  this  part; 

(3)  The  nominated  area  satisfies  the 
poverty  rate  criteria  set  forth  in  §  25.103 
of  this  part;  < 

(4)  The  nominated  rural  area  contains 
no  portion  of  an  area  that  is  either 
already  designated  as  an  Empowerment 
Zone  and/or  Enterprise  Community  or  is 
otherwise  included  in  any  oUier  area 
nominated  for  designation  as  a 
Empowerment  Zone  and/or  Enterprise 
Community; 

(5)  Each  nominating  governmental 
entity  has  the  authority  to: 

(i)  Nominate  the  rural  area  for 
designation  as  an  Empowerment  Zone 
and/or  Enterprise  Community; 

(ii)  Make  the  State  and  local 
commitments  required  by  §  25.200(dl  of 
fhis  part;  and 

(ili)  Provide  written  assurances 
satisfactory  to  the  Secretary  that  these 
rommitments  will  be  met: 

(6)  Provide  assurances  the  amounts 
provided  to  the  State  for  die  area  under 
section  2007  of  Title  XX  of  the  Social 
Secunty  Act  will  not  be  used  to 
supplant  Federal  or  non-Federal  funds 
for  sevices  and  activities  which  promote 
the  purposes  of  section  2007; 

(7)  Provide  that  the  nommating 
gGvern.ment;  or  corporations  agree  to 
make  available  all  information 
requested  by  USDA  to  aid  in  the 
evaluation  of  progress  in  implementing 
the  strategic  plan  and  reporting  on  the 
use  of  EZ/EC  SSBG  funds;  and 

(8)  Provide  assurances  that  the 
nominating  Statefs)  agrees  to  distribute 
the  EZ/EC  SSBG  funds  in  accordance 
with  the  strategic  plan  submitted  for  the 
designated  zone  or  community 

(c)  Maps  and  area  description.  Maps 
and  a  general  description  of  the 
nominated  area  shall  accompany  the 
nomination  request. 


Sut>part  D— Designation  Process 

§  25.300    OSDA  action  and  review  of 
nominations  for  designation. 

(a)  Establishment  of  submission 
procedures.  USDA  will  establish  a  time 
period  and  procedure  for  the 
submission  of  application  as 
Empowerment  Zones  or  Enterprise 


Communities,  including  submission 
deadlines  and  addresses,  in  a  Notice 
Inviting  Applications,  to  be  published 
in  the  Federal  Register. 

(b)  Acceptance  for  processing.  USD.A 
will  accept  for  processing  those 
applications  as  Empowerment  Zones  or 
Enterprise  Communities  which  USDA 
determines  have  met  the  criteria 
required  under  this  part.  USDA  will 
notify  the  Stale(s)  and  local 
government(s)  whether  or  not  the 
nomination  has  been  accepted  for 
processing.  The  criteria  for  acceptance 
for  processing  is  Oiat  die  application  as 
an  Empowerment  Zone  or  Enterprise 
Community  must  be  received  by  USDA 
on  or  before  die  close  of  business  on  the 
date  established  by  the  Notice  Inviting 
Applications  published  in  the  Federal 
Register.  The  applications  must  be 
complete  and  must  be  accompanied  by 
a  strategic  plan,  as  required  by 
§  25.200(c)  of  this  part  and  the 
certifications  required  by  §  25.202(b)  of 
this  part. 

(c)  Evaluation  of  applications.  In  the 
process  of  reviewing  each  application 
accepted  for  processing,  USDA  may 
undertake  a  site  visit(s)  to  any 
nommated  area  to  aid  in  die  process  of 
evaluation. 

(d )  Modification  of  the  strategic  plan, 
boundaries  of  nominated  rural  areas, 
and/or  period  during  which  designation 
is  in  effect.  Subject  to  the  limitations 
imposed  by  §  25.100  of  diis  part.  USDA 
may  request  additional  information 
pertaining  to  the  plan  and  proposed  area 
and  may.  as  a  part  of  that  request, 
suggest  modifications  to  die  plan  diat 
would  enhance  its  effectiveness. 

(e)  Publication  of  designations.  Final 
determination  of  the  boundaries  of  areas 
and  the  term  for  which  the  designations 
will  remain  in  effect  will  be  ir.  idc  by  the 
Secretary.  Announcements  of  ili.jse 
nominated  areas  designated  as 
Empowerment  Zones  of  Enterprise 
Communities  will  be  made  by 
publication  of  a  Notice  in  the  Federal 
Register. 


§  25.301    Selection  factors  lor  designation 
of  nominated  ru/aJ  areas. 

In  choosing  among  nominated  rural 
areas  eligible  for  designation,  the 
Secretary  shall  consider 

(a)  The  effectiveness  of  the  Strategic 
plan,  in  accordance  with  the  key 
principles  set  out  in  §  25.201  of  diis 
part. 

(b)  The  effectiveness  of  the  assurances 
made  pursuant  to  §  25.200(aM2)  of  this 
part  that  the  strategic  plan  will  be 
implemented. 

(c)  The  extent  to  which  an  application 
proposes  activities  that  are  creative  and 
innovative. 
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(d)  Such  other  factors  as  established 
by  the  Secretary,  which  include  the 
degree  of  need  demonstrated  by  the 
nominated  area  for  assistance  under  this 
part  and  the  diversity  within  and  among 
the  nominated  areas.  If  other  factors  are 
established  by  USDA,  a  Federal  Register 
Notice  will  be  published  identifying 
such  factors,  along  with  an  extension  of 
the  application  due  date  if  necessary. 

§  25.302    Numtwr  of  Rural  Empowerment 
Zones  and  Enterprise  Communities. 

The  Secretary  may  designate  up  to 
three  rural  Empowerment  Zones  and  up 
to  thirty  rural  Enterprise  Communities. 

Subpart  E — Post-Designation 
Requirements 

§25.400    Reporting. 

USDA  will  require  periodic  reports 
for  the  Empov/erment  Zones  and 
Enterprise  Communities  and  other 
applicants  designated  pursuant  to  this 
part.  These  reports  will  identify  the 
community,  local  government  and  State 
actions  which  have  been  taken  in 
accordance  with  the  strategic  plan.  In 
addition  to  these  reports,  such  other 
information  relating  to  designated 
Empowerment  Zones  and  Enterprise 
Communities  as  USDA  shall  request 
from  time  to  time  shall  be  submitted 
promptly.  On  the  basis  of  this 
information  and  of  on-site  reviews. 
USDA  will  prepare  and  issue  periodic 
reports  on  the  effectiveness  of  the 
Empowerment  Zones/Enterprise 
Communities  Program. 

§25.401    Periodic  performance  reviews. 

USDA  will  regularly  evaluate  the 
progress  in  implementing  the  strategic 
plan  in  each  designated  Empowerment 
Zone  and  Enterprise  Community  on  the 
basis  ol  performance  reviews  to  be 
condiicitd  en  site  and  using  other 
information  submitted.  USDA  may  also 
commission  evaluations  of  the 
Empowerment  Zone  program,  as  a  whole 
by  an  impartial  third  party.  Where  not 
prevented  by  State  law,  nominating 
State  governments  must  provide  the 
timely  release  of  data  requested  by 
USDA  for  the  purposes  of  monitoring 
and  assisting  the  success  of 
Empoweiment  Zones  and  Enterprise 
Communities.  The  implementing  entity 
for  Empowerment  Zones/Enterprises 
Communities  will  be  responsible  for  EZ/ 
EC  program  activities  and  fiscal 
management  oTthe  EZ/EC  funds.  They 
must  demonstrate  continual 
mvolvement  of  all  segments  of  the 
Lommimity.  including  low  income/ 
disadvantaged  residents,  in  the 
'ii.|iementation  of  the  Strategic  Plan. 


§  25.402    Validation  of  designation. 

(a)  Reevnluation  of  designations.  On 
the  basis  of  the  performance  review 
described  in  §  25.401  of  this  part,  and 
subject  to  the  provisions  relating  to  the 
revocation  of  designation  appearing  at 
§25.403  of  this  part,  USDA  will  make 
findings  as  to  the  continuing  eligibility 
for  the  validity  of  the  designation  of  any 
Empowerment  Zone  or  Enterprise 
Community.  Determinations  of  whether 
any  designated  Empowerment  Zone  or 
Enterprise  Community  remains  in  good 
standing  shall  be  promptly 
communicated  to  all  Federal  agencies 
providing  assistance  or  administering 
programs  under  which  assistance  can  be 
made  available  in  such  Zone  or 
community. 

(b)  Modification  of  designation.  Based 
on  a  rural  Zone  or  community's  success 
in  carrying  out  its  strategic  plan,  and 
subject  to  the  provisions  relating  to 
revocation  of  designation  appearing  at 

§  25.403  of  this  part  and  the 
requirements  as  to  the  number, 
maximum  population  and  other 
characteristics  of  rural  Empowerment 
Zones  set  forth  in  §  25.100  of  this  part, 
the  Secretary  may  modify  designations 
by  reclassifying  rural  Empowerment 
Zones  as  Enterprise  Communities  or 
Enterprise  Communities  as 
Empowerment  Zones. 

§  25.403    Revocation  of  designation. 

(a)  Basis  for  revocation.  The  Secretan,' 
may  revoke  the  designation  of  a  rural 
area  as  an  Empowerment  Zone  or 
Enterprise  Community  if  the  Secretary 
determines  on  the  basis  of  the  periodic 
monitoring  and  assessments  described 
in  §  25.401  of  this  part,  that  the 
applicant  or  the  State(s)  or  local 
government(s)  in  which  the  riiral  area  is 
located: 

(1)  Has  moditled  the  boundaries  of  the 
area: 

(2)  Has  failed  to  make  satisfactory 
progress  in  achieving  the  benchmarks 
set  forth  in  the  strategic  plan;  or 

(3)  Has  not  complied  substantially 
with  the  strategic  plan. 

(b)  Warningletter.  Before  revoking  the 
designation  of  a  rural  area  as  an 
Empowennent  Zone  or  Enterprise 
Community,  the  Secretary  will  issue  a 
letter  of  warning  to  the  applicant  and 
the  nominating  St3te(s)  and  local 
govemment(s): 

(1)  Advising  that  the  Secretary-  has 
determined  that  the  applicant  and/or 
the  nominating  local  govemment(s)and/ 
or  State(s)  has: 

(i)  Modified  the  boundaries  of  the 
area:  or 

(ii)  Is  not  con!i.Mying  substantially 
with,  or  has  fai'ed  to  make  satisfactory 
progress  in  arhie\ing  the  benchmarks 


set  forth  in  the  strategic  plan  pnrpared 
pursuant  to  §  25.200(d)  of  this  part;  and 

(2)  Requesting  a  reply  from  all 
involved  parties  within  90  days  of  the 
receipt  of  this  letter  of  warning. 

(c)  Notice  of  revocation.  After 
allowing  90  days  from  the  date  of 
receipt  of  the  letter  of  warning  for 
response,  and  after  making  a 
determination  pursuant  to  paragraph  (a) 
of  this  section,  the  Secretary  may  issue 
a  final  notice  of  revocation  of  the 
designation  of  the  rural  area  as  an 
Empowerment  Zone  or  Enterprise 
Community. 

(d)  Notice  to  affected  Federal 
agencies.  USDA  will  notify  all  affected 
Federal  agencies  providing  assistance  in 
a  rural  Empowerment  Zone  or 
Enterprise  Community  of  its 
determination  to  revoke  any  designation 
pursuant  to  this  section  or  to  modify  a 
designation  pursuant  to  §  25.402  of  this 
part. 

Subpart  F — Special  Rules 

§  25.500    Indian  reservations. 

No  rural  Empowerment  Zone  or 
Enterprise  Community  may  include  any 
area  within  an  Indian  reser\'ation. 

§25.501    Governments. 

If  more  than  one  State  or  local 
government  seeks  to  nominate  an  ama 
under  this  part,  any  reference  to  or 
requirement  of  this  part  shall  apply  to 
all  such  governments. 

§  25.502    Nominations  by  economic 
development  corporations. 

Any  rural  area  nominated  by  an 
economic  development  corporation 
chartered  by  a  State  and  qualified  to  do 
business  in  the  State  in  which  it  is 
located,  shall  be  treated  as  nominated 
by  a  State  and  local  governments. 

§  25.503    Use  of  census  data. 

Population  and  poverty  rate  data  .shall 
be  determined  by  the  1990  Census  Data. 

§25.504    Rural  areas. 

(a)  What  constitutes  "rural".  A  rural 
area  may  consist  of  any  area  that  lies 
outside  the  boundaries  of  a 
Metropolitan  Area,  as  designated  by  the 
Cffice  of  Management  and  Budget,  or,  as 
an  area  that  is  primarily  rural  and  has 

at  least  50  percent  of  the  population  of 
the  nominated  area  residing  outside  of 
a  Metropolitan  Area. 

(b)  Exceptions  to  the  definition.  On  a 
case  by  case  basis,  the  Secretary  will 
grant  requests  for  waiver  from  the 
definition  of  "rural"  stated  in  paragraph 
(a)  of  this  section  upon  a  showing  of 
good  cause.  Applicants  seeking  to  apply 
for  a  rural  designation  who  do  not 
satisfy  the  definition  in  paragraph  (a)  cf 
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this  section  must  submit  a  request  for 
waiver  in  writing  to  the  Rural  Business 
and  Cooperative  Development  Service. 
Empowerment  Zone  Office.  Department 
of  Agriculture.  AG  Box  3202. 14th  Street 
and  Independence  Avenue.  SW, 
Washington,  DC  20250-3200.  Requests 
must  include: 

(1)  The  name,  address  and  dajtrme 
phone  number  of  the  contact  person  for 
tbe  applicant  seeking  the  waiver;  and 

(2)  Sufficient  information  regarding 
the  area  that  would  support  the 
infrequent  exception  from  the 
definition. 

(c)  The  waivef  process.  The  Secretary-, 
in  consultation  with  the  Department  of 
Commerce,  will  have  discretion  to 
permit  rural  applications  for 
communities  that  do  not  meet  the  above- 
rural  criteria. 

§25.550 

Dated:  January  ?!  1995. 
RiciMTd  E.  Romiager. 

Acttng  Secretary 

IFR  Doc  95-231  a  Filed  2->-a3c  S.45  ami 
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Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300  and  319 
[Docket  No.  93-028-5] 

Grapefruit  and  Mangoes  From  Mexico; 
Addition  of  Treatment 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA 
ACTION:  Final  rule. 


summary:  We  are  allowing  the  -jseof 
high-temperature  forced  air  treatments 
for  grapefruit  and  mangoes  imported 
from  Mexico.  The  treatments  will  be 
included  in  the  Plant  Protection  and 
Quarantine  Treatment  Manual,  which  is 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations.  We  are  also 
making  several  nonsubstantive  changes 
to  clari^-  the  fruits  and  vegetable* 
regulations. 

EFFECTIVE  DATE:  Februar>  6.  1995 
FOR  FURTHER  INFOftMATION  CONTACT: 

Mr.  Frank  Cooper.  Senior  Operations 
Officer,  or  Mr.  Victor  Harabm.  Head. 
Permit  U-oit.  Port  Operations.  Plant 
Protection  and  Quarantine,  APH1S> 
USDA.  P.O.  Drawer  810.  Riverdafe!  MD 
20738.  The  telephone  number  for  the 
agency  contracts  uill  change  when 
agency  offices  in  Hyattsville.  MD.  move 
to  Riverdale,  MD.  during  February 
Telephone:  f301)  436-8645 
(Hyansx-ifle):  (301 J  734-8645 
(Riverdale). 


SUPPLEMENTARY  MFORMATIOM: 
Background 

The  "Plant  Protection  and  Quarantine 
Treatment  Manual"  (PPQ  Treatment 
Manual)  of  the  Animal  and  Piant  Heakk 
Inspection  Service  is  incorporated  by 
reference  into  the  Code  of  Federal 
Regulations  at  7  CFR  300.1  The  PPQ 
Treatment  Manual  contains  treatment 
schedules  and  information  on 
procedures  for  applying  treatments  to 
allow  the  movement  of  articles  under 
domestic  and  foreign  plant  quarantines 
and  regulations. 

Previously,  the  PPQ  Treatment 
Manual  provided  for  either  cold,  methyl 
bromide,  or  vapor  heat  as  treatments  for 
grapefruit.  It  also  pro\ided  for  hot  water 
Ueatment  for  ail  mangoes  and  vapor 
heat  treatment  for  Manila  mangoes  only 
We  now  have  added  to  the  PPQ 
treatment  manual  high-temperature 
forced  air  treatments  for  both  grapefruit 
and  mangoes  that  are  imported  from 
Mexico. 

These  high-temperature  forced  air 
treatment  were  developed  bv  the 
Agricultural  Research  Servire  of  the 
U.S.  Department  of  Agricuhure  as 
effective  alternative  treatments  against 
the  Mexican  fruit  fly  in  grapefruit 
imported  from  Mexico  and  against  the 
Mexican.  West  Indian,  and  black  fruit 
flies  in  mangoes  imported  from  Mexico 
Both  treatments  are  administered  in 
sealed  chambers.  The  air  may  be  heated 
in  the  chambers  or  hot  air  may  be 
introduced  into  the  chambers' 


published  a  proposed  rule  in  the 
Federal  Register  comparable  to  the 
direct  final  rute.  but  providing  for  use 
of  the  high-temperature  forced  air 
treatment  on  larger  grapefruit.  As  we 
e.xplained  in  the  proposed  rule,  the 
treatment  is  effective  against  fruit  flies 
in  the  larger  grapefruit,  but  lar^r 
grapefruit  will  take  longer  to  reach  the 
required  internal  pulp  temperature 

We  also  proposed  to  make  three 
nonsubstantive  editorial  changes  to 
simplify  the  fruits  and  vegetables 
regulations,  contained  in  7  CFR  31956 
through  319.56-8. 

We  solicited  comments  concerning 
our  proposal  for  30  davs  ending 
December  14. 1994.  We  received  10 
comments  by  that  date.  Thev  were  from 
a  State  agricultural  agency.  N-fexican 
mango  and  grapefruit  growers,  and  a 
consumer.  .Ml  of  the  comments 
supported  the  proposal. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  die  proposal 
as  a  final  rule,  without  change. 

Effective  Date 


History 

In  a  direct  final  rule  published  in  the 
Federal  Reg>ster  on  .March  1.  1994  (59 
FR  9613-9614.  Docket  No.  93-G28-2k 
we  notified  the  public  of  our  intent  to 
add  to  the  PPQ  Treatnwnt  Manual  high- 
temperature  forced  air  treatments  for 
grapefruit  and  mangoes  from  .Mexico 
The  direct  final  rule  was  to  become 
effective  60  days  after  publication  in  the 
Federal  Register,  unless  we  received 
written  adverse  comments  or  written 
notice  of  in'ent  to  submit  adverse 
comments.  In  response  to  the  direct 
final  rule,  we  received  one  written 
adverse  comment  from  a  represenutive 
of  the  citrus  industry,  who  noted  that 
size  and  weight  specifications  for 
grapefruit  would  e.xclude  several  larger 
sizes  of  grapefruit  that  are  shipped  to 
market  for  commercial  use 
Subsequently,  in  a  document  published 
in  the  Federal  Register  on  April  21 
1994  (59  FR  18943.  Docket  No.  93-028- 
31,  we  vnthdrew  the  direct  final  rule  and 
stated  our  intent  to  publish  a  proposed 
rule  for  public  ccrmmenf 

On  INtov^ember  14.  1994  f59  FR  564T2- 
56413.  Docket  Nfo  93-02»-4l,  wt- 


This  is  a  substantive  rule  that  relieves 
restrictions  and.  pursuant  to  the 
provisions  of  5  U.S.C  553.  mav  be  made 
effective  less  than  30  da\-s  after 
publication  in  the  Federal  Register 

Immediate  implementation  of  this 
rule  is  necessary  to  provide  relief  to 
those  persons  who  are  adversely 
affected  by  restrictions  we  no  longer 
find  warranted.  This  action  provides  an 
alternative  treatment,  high-temperature 
forced  air.  for  grapefruit  and  mangoes 
imported  from  Mexico  Making  this  rule 
effective  upon  publication  will  allow 
interested  importers  and  others  to 
inrmediately  employ  high-temperature 
forced  air  treatment  for  grapefruit  and 
mangoes  from  Mexico  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
effective  upon  publication  in  the 
Federal  Register 

Executive  Order  12866  and  Regulator\ 
Flexibility  Act 

This  rule  has  been  reviewed  under 
E.xecufive  Order  12866  For  this  action. 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  final  rule  provides  an  additional 
treatment  option,  high-temperature 
forced  air.  for  grapefruit  and  mangoes 
imported  from  Mexico.  Because  this 
new  treatment  is  optiottal.  this  rule 
should  have  no  significant  economic 
impact  on  entities  usir>g  the  cold,  hot 
water,  methyl  bromide,  or  vapor  heat 
treatments 
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Also,  since  high-temperature  forced 
air  treatment  provides  for  longer  fruit 
shelf  life  than  do  hot  water  and  vapor 
heat  treatments,  the  most  commonly 
used  treatments,  we  anticipate  that 
some  private  treatment  enterprises  will 
convert  their  facilities  to  employ  this 
new  optional  treatment.  We  believe, 
though,  that  any  costs  of  facility 
conversion  will  be  offset  through  the 
production  of  fruit  that  has  a  longer 
shelf  life.  Therefore,  we  anticipate  no 
significant  change  in  the  price  or 
production  of  grapefruit  and  mangoes  as 
a  result  of  this  rule. 

Under  these  circumstcinces,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  infornmtion 
collection  or  recordkeeping 


requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects 

7  CFR  Part  300 

Incorporation  by  reference,  Plant 
diseases  and  pests.  Quarantine. 

7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Incorporation  by  reference. 
Nurser>'  stock.  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Rice, 
Vegetables. 

Accordingly,  title  7.  chapter  III,  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  300— INCORPORATION  BY 
REFERENCE 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

.\uthorit>':  7  U  S.C.  ISOee,  154.  1M.  102. 
Ifi7;  7  CFR  2.17,  2.51.  and  371. 2ic ). 

2.  In  §  300.1,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  300.1     Materials  incorporated  by 
reference. 

(a)  The  Plant  Protection  and 
Quarantine  Treatment  Manual,  which 
includes  all  revisions  through  February 


1995,  hab  h-^pn  approved  lor 
incorporation  by  reference  in  7  CFR 
chapter  III  by  the  Director  of  the  Offit  p 
of  the  Federal  Register  in  accordance 
with  5  L'.S.C.  552(a)  and  1  CFR  pa.l  51. 


PART  319— FOREIGN  QUARANTINE 
NOTICES 

3.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

.\utiiorit>:  7  U.S  C.  150dd.  ISOee,  ISOff, 
151-107.  iiiid  450;  21  U.S.C.  136  and  ri6a; 
7  CFR  2  17,  2.51.  and  371.2((J. 

§  31 9.56-2f    [Removed  and  Reserved] 

4.  Section  319.56-2f  is  removed  and 

rosf'rvod. 

§319.56-2q    [Removed  and  Reserved] 

5.  .Sf!ction  319.56-2q  is  removed  and 
reserved. 

6.  In  t)3I9.56-2x,  paragraph  (a),  lia; 
table  is  amended  for  the  Mexico  entry 
by  adding  four  new  commodities  i.n 
iilphabetical  order,  to  read  as  follows: 

§319.S6-2x    Administrative  instructions; 
conditions  governing  the  entry  of  certain 
fruits  and  vegetables  for  wtiich  treatment  is 
required. 


Country 'locality 


Common  name 


Botantcal  name 


Plant  pan(s) 


Mexico 


Grapefruit   Citrus  paradisi Fruit. 

Mango   Mangenfa  indica  Fruit. 

Orange   Citrus  sinensis  FruH. 

Tangerine  Citrus  reticulata Frjit. 


Done  in  Washingto.".,  DC,  i.h:s  3()th  diiv  of 
'anuan,  1995 

Terry  I.  Medley. 

Acting  Administrator,  Anitnnl  and  Plant 
Health  Inspection  Sfniro 

(FR  Doc  95-2746  Filed  2-J- J  j.  H  45  ;.ir.! 

BILLING  CODE  3410-M-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docltet  No.  94-ANM-48] 

Establishment  of  Class  E  Airspace; 
Lamar,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 

ACTION:  Final  rule. 


SUMMARY:  This  action  establishes  Class 
E  airspace  at  Lamar  Municipal  .■\irport. 
Lamar.  Coloratio.  Establishment  of  a 
new  instrument  approach  procedure 


requires  additiimal  controlled  airspare 
for  the  procedure. 

EFFECTIVE  DATE:  0901  I'TC,  March  ■iO. 
l'.)9,5. 

FOR  FURTHER  INFORMATION  CONTACT:  T.-i 
Melland,  System  Management  Branch, 
AN.M-530.  Federal  .Aviation 
Administration.  Docket  .\'o.  94-A.\M- 
48,  1(301  Lind  .Avenue  S\V..  Renton. 
W.'ishington  98055-4056:  tclepho;";'' 
number-  (206)  227-2536. 

SUPPLEMENTARY  INFORMATION: 

History 

On  December  5.  1994.  the  F.\.A 
p.'-oposed  to  amend  part  71  of  Federal 
Aviation  Regulations  (14  CFR  p.i.rt  7]  j  u, 
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establish  Class  E  airspace  area  at  Lamar. 
Colorado  (59  FR  62360).  Interested 
parties  were  invited  to  participate  in  the 
rulemaking  proceeding  by  submitting 
WTitten  comments  on  the  proposal.  No 
comments  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  F.-\.-\ 
Order  7400. 9B  dated  July  18.  1994,  and 
effective  September  16,  1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  This  action  is  necessarv  to 
accommodate  a  new  instrunient 
approach  procedure  at  Lamar  Municipal 
Airport.  The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  Class  E  airspace  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order 

The  Rule 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  amends  Class  E 
airspace  at  Lamar.  Colorado.  The  F.A.A 
has  determined  that  this  regulation  only 
involves  an  established  bodv  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulator}-  action"  under  E.xecutive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulaterv  Policies 
and  Procedures  (44  FR  11034:  Februar> 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  joutine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulator)-  Fle.xibility  .Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  bv  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
F.AA  amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues'  to  read  as  follows. 

Authority:  49  L'.S.C.  app.  1348(a).  1354{d! 
1510:  E.O.  10854.  24  FR9565.  3  CFR.  1959- 
1963  Comp  .  p.  380:  49  U.S.C.  106(s):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.98.  .Airspace 


Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  16,  1994,  is  amended  as 
follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

•  «  •  *  » 

.ANM  CO  E5  Lamar.  CO  [Revised] 

Lamar  Municipal  .Airport.  CO 

(Lat  38=0412'  .N,  long.  102=41'19-  W) 
Lamar  VORTAC 
(Lat  38°ll'50".N,long.  102=41'15' W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6  8-mile 
radius  of  the  Lamar  .Vlunicipal  .Airport,  and 
vvirhin  3  1  miles  each  side  of  the  Lamar 
VORTAC  001°  radial  extending  from  the  6  8- 
rnile  radius  to  8  7  miles  north  of  the 
\'ORTAC,  that  airspace  extending  upward  ' 
from  1.200  feet  above  the  surface  beginning 
on  the  Colorado/Kansas  state  boundar\-  at  lat 
38°34'00"  N,  thence  along  the  Colorado/ 
Kansas  state  boundar>-  to  lat  37°li00'  N:  to 
lat  37°ir00"  N.  long'  103=2400' W.  to  lat 
38=3400"  N.  long.  103«2400-  \V  thence  to 
point  of  beginning. 
•  •         «         .         • 

Issued  in  Seattle.  Washington,  on  Jaruar\ 
24.1995 

Bill  H.  Ellis, 

Acting  Assistant  Manager.  Air  Traffic 
Division.  S'orthwest  Mountain  Region 
(FR  Doc  95-2809  Filed  2-3-95.  845  am] 
BILUNG  CODE  4910-13-M 


14  CFR  Part  71 


[Airspace  Docket  No.  94-AWP-24] 

Amendment  to  Class  E  Airspace; 
Camarjilo,  CA 

AGENCY:  Federal  Aviation 
•Administration  (FAA).  DOT 
ACTION:  Final  rule 


SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Camarillo.  CA, 
to  accommodate  aircraft  executing  the 
\"HF  Omnidirectional  Range  (VOR)  or 
Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SLAP).  This  action  will 
provide  adequate  Class  E  airspace  for 
instrument  flight  rules  (IFR)  operations 
at  Camarillo  Airport 

EFFECTIVE  DATE:  0901  LTC,  March  30, 
1995 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer.  Airspace  Specialist,  Svstem 
Management  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region.  Federal  .Aviation 
-Administration,  15000  Aviation 
Boulevard.  Lawndale.  California,  90261. 
telephone  (310)  297-0010. 


SUPPLEMENTARY  INFORMATION: 
Histor\- 

On  .N'ovember  30,  1994,  the  F.A.A 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  modifving  the  Class  E 
airspace  at  Camarillo,  CA  (59  FR  63937) 
This  action  will  provide  additional 
controlled  airspace  to  accommodate  a 
VOR  and  GPS  instrument  approach 
procedure  to  Runway  26  at  the 
Camarillo  Airport 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  uTitten 
comments  on  the  proposal  to  the  F.A.A 
No  comments  were  received.  Class  E 
airspace  areas  designated  as  an 
extension  to  a  Class  D  surface  area  are 
published  in  paragraph  6004  of  F.A.A 
Order  7400.9B.  dated  July  18.  1994.  and 
effective  September  16,  1994.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  .Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
area  at  Camarillo.  CA,  by  providing 
additional  controlled  airspace  for 
aircraft  executing  the  VOR  or  GPS 
instrument  approach  procedure  to 
Runway  26  at  the  Camarillo  Airport 

The  F.A.A  has  determined  that  this 
regulation  only  involves  an  established 
bod>-  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  therefore,  this  regulation— (1) 
is  not  a  "significant  regulator\-  action" 
under  Executive  Order  12866,  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulator)-  Policies  and  Procedures  (44 
FR  10034;  Februar>-  26,  1979).  and  (3) 
does  not  warrant  preparation  of  a 
Regulator}-  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  ReguJatorv 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

-Aviation  safety.  Incorporation  bv 
reference.  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  .Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  L'.S.C.  app.  1348ia),  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p  389;  49  r.S.C.  106(g};  14  CFR 
11.69 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18.  1994,  and  effective 
September  16,  1994.  is  amended  as 
follows: 

Paragraph  6004     Class  E  airspace  areas 
designated  as  an  exiension  to  a  Class  D 
surface  area. 


AWP  CA  E4  CamarUlo,  CA  [Revised] 

Camarillo  Airport.  CA 

(Lat.  34°12'50"  N.  long.  n9''05'39"  W) 
Camarillo  VOR/DME 

(Lat.  34°12'45"  N,  long.  119''05'39  '  \V) 
That  airspace  e.xtending  upward  from  the 
surface  within  3.7  miles  each  side  of  the 
Camarillo  082°  radial  extending  from  the  4.3- 
miles  radius  of  the  Camarillo  Airport  to  9.8 
miles  east  of  the  Camarillo  VOR.  This  Class 
E  airspace  area  is  effective  during  the  spwcific 
dates  and  times  established  in  advance  by  a 
Notice  to  ALmlen.  The  effective  date  and  time 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory 
***** 

Issued  in  Los  Angeles.  California,  on 
Januarv-  20. 1995. 

Richard  R.  Lien, 

Manager.  Air  Traffic  Division,  Western-Pacific 
Region. 

[FR  Doc.  95-2811  Filed  2-3-95;  8:45  am] 
BILLING  COOe  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AWP-21] 

Establishment  of  Class  E  Airspace; 
Colorado  City,  AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Colorado  City.  AZ. 
Controlled  airspace  is  established  to 
accommodate  aircraft  executing  the 
Nondirectional  Radio  Beacon  (NDB) 
Standard  Instrument  Approach 
Procedure  (SIAP)  at  Colorado  City 
Municipal  Airport.  This  action  will 
establish  adequate  Class  E  airspace  for 
instrument  flight  rules  (IFR)  operations 
at  Colorado  City  Municipal  Airport. 
EFFECTIVE  DATE:  0901  UTC.  May  25. 
1995. 


FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Speer,  Airspace  Specialist,  System 
Management  Branch,  A\VP-530,  Air 
Traffic  Division.  Western-Pacific 
Region.  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard.  Lawndale.  California  90261, 
telephone  (310)  297-0010 

SUPPLEMENTARY  INFORMATION- 

History 

On  November  30.  1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  E  airspace 
at  Colorado  City.  AZ  (59  FR  65284).  The 
proposed  action  would  provide 
controlled  airspace  to  accommodate  an 
NDB  SIAP  at  the  Colorado  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  from  700  feet  or  above  the 
surface  of  the  earth  are  published  in 
paragraphs  6005  of  FAA  Order  7400. 9B. 
dated  July  18,  1994.  and  effective 
September  16.  1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Colorado  City.  AZ.  This  action  will 
provide  adequate  Class  E  airspace  for 
IFR  operators  executing  the  NDB 
approach  at  the  Colorado  City    ' 
Municipal  Airport.  The  coordinates  for 
this  airspace  docket  are  based  on  North 
American  Datum  83. 

The  F.^A  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034.'  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  ai:  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorv 
Flexibilitv  Act 


List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by- 
reference.  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U  S  C  app  1348(a).  1354(a). 
1510;  E.O  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp  .  p.  389:  49  L"  S.C  106(g);  14  CFR 
11.69 

§71.1    [Amended] 

2.  The  inco^rporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18.  1994.  and  effective 
September  16.  1994.  is  amended  as 
follows: 

Paragraph  6005     Class  E  airspace  area 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth 


AWT  CA  E5  Colorado  City.  AZ  (New) 

Colorado  City  Municipal  Airpo.'"!.  .^Z 
(Lat.  36'=57-08^' .\.  long.  113-'00'59- \V) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Colorado  City  Municipal 
Airport,  and  within  4  miles  either  side  of  the 
173°  bearing  from  the  Colorado  City 
Municipal  Airport  extending  from  the  6.5- 
mile  radius  to  12  mile  south  of  the  Colorado 
City  Municipal  Airport:  that  airspace 
extending  upward  from  1200  feet  above  the 
surface  bounded  by  a  line  beginning  at  lat 
36=5800"  N.  long.  n2'52  00'\V  thence 
south  to  lat.  36°40  00  '  N.  long.  112'^52'00"  \V 
thence  west  to  lat.  36^40  00"  N.  long. 
113°11'00"  \V.  thence  north  to  lat.  36°57'00' 
N.  long.  113''1200"  \V.  thence  north  to  lat. 
37°13'00"  N.  long.  113=1200  ■  W.  thence 
northeast  to  lat.  37°15  00"  N.  long. 
113°06  00  ■  W  thence  southwest  to  the  point 
of  beginning. 
»         •         *  •         * 

Issued  in  Los  Angeles.  California,  on 
January  25.  1995 

Dennis  T.  Koehier. 

Acting  Manager.  Air  Traffic  Division. 

Western-Pacific  Region 

IFR  Doc.  95-2812  Filed  2-3-95.  8.45  am) 
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14  CFR  Part  97 

[Docket  No.  28064;  Amdt  No.  1649] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  die  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980.  and  reapproved 
as  of  January  1.  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue,  SVV., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

ForPurc/iase>~Individual  SIAP 
copies  may  be  obtained  fi-om: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription— Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 


Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591- 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  whiih  are  incorporated  by 
reference  in  this}  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §  97.20 
of  the  Federal  Aliation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  Uieir  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
•    affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  die  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs.  Uie  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 


relationship  between  these  SIAPs  and 
safety  in  air  commerce.  I  find  Oiat  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 
The  FAA  has  determined  that  diis 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  Uierefore— (1)  is  not  a 
"significant  regulatory  action"  under 

Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  IX)T 
Regulatory-  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory-  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington.  DC  on  Januarv  27 
1995. 

Thomas  C.  Accaitli, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348.  1354(a) 
1421  and  1510;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 


§§97.23.  97.25.  97.27.  97.29.  97.33,  97.35 
[Amended] 

By  amending:  §97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TCAN;  §97.25  LOC.  LOC/DME.  LDA 
LDA/DME.  SDF.  SDF/DME;  §97.27 
NDB.  NDB/DME;  §97.29  ILS,  ILS/DME, 
ISMLS,  MLS.  MLS/DME.  MLS/RNAV 
§  97.31  RADAR  SIAPs;  §  97.33  RNAV 
SIAPs;  and  §97.35  COPTER  SL^Ps. 
identified  as  follows: 
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•  •  •  Effective  March  30.  1995 

Ketchikan,  AK,  Ketchikan  Intl,  ILS/DME-1, 

RWYll.  Amdte 
Sacramento,  CA,  Sacramento  Metropolitan, 

ILS  RWY  16R,  Amdt  13 
West  Palm  Beach,  FL,  Palm  Beach  Intl.  VOR 

OR  GPS  RVVY  9L.  Amdt  1 
West  Palm  Beach,  FL,  Palm  Beach  Intl,  VOR 

OR  GPS  RWY  13.  Amdt  2 
West  Palm  Beach,  FL,  Palm  Beach  Intl,  VOR 

OR  GPS  RWY  27R,  Amdt  1 
West  Palm  Beach,  FL,  Palm  Beach  Intl,  VOR 

OR  GPS  RWY  31,  Amdt  3 
West  Palm  Beach,  FL,  Palm  Beach  Intl,  LOG 

BC  RWY  27R,  Amdt  12 
West  Palm  Beach,  FL,  Palm  Beach  Intl.  NDB 

RWY  9L,  Amdt  19 
West  Palm  Beach,  FL,  Palm  Beach  Intl,  ILS 

RWY  9L.  Amdt  22 
West  Palm  Beach,  FL,  Palm  Beach  Intl, 

RADAR-1,  Amdt9 
Coming.  lA,  Corning  Muni,  NDB  or  GPS 

RWY  17,  Amdt  1 
Jefferson.  L\,  Jefferson  Muni,  NDB  OR  GPS 

RWY  32.  Amdt  4 
Osceola.  lA.  Osceola  Muni,  VOR/DME  OR 

GPS  RWY  18.  Amdt  1 
Winterset,  lA,  Winterset-Madison  County, 

VOR/PME  OR  GPS-A,  Amdt  1 
Newton.  KS.  Newton-City-County.  VOR/DME 

RNAVRWYl7,Amdtl 
Newton,  KS,  Newton-City-County,  VOR/DME 

RNAV  RVVY  35,  Amdt  1 
Westhampton  Beach,  NY,  Francis  S. 

Gabreski.  Copter  ILS  236,  Orig 
Perry,  OK,  Perry  Muni.  VOR/DME  OR  GPS 

RWY  17,  Amdt  2 
Galax-Hillsville,  VA.  Twin  County.  NDB  or 

GPS-A,  Amdt  5 

*  •  *  Effective  March  2. 1995 

Jeffersonville.  IN,  Clark  County,  VOR  OR  GPS 

RWY  18,  Amdt  3 
Jeffersonville.  IN.  Clark  County,  NDB  RWY 

18,  Amdt  1 
Jeffersonville,  IN,  Clark  County,  ILS  RVVY  18, 

Amdt  1 
Chillicothe,  OH,  Ross  County,  VOR  RWY  23. 

Amdt  3 
Chillicothe.  OH,  Ross  County,  NDB  RV\^  23, 

Amdt  7 

*  •  *Efft.<:tjve  January  19.  1995 

Pensacola,  FL,  Pensacola  Regional.  NDB  OR 
GPS  RWY  35.  Amdt  16 

|FR  Doc.  95-2814  Filed  2-3-95;  8:45  am) 
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14CFRPart97 

[Docket  No.  28062;  Amdt.  No.  1647] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  i^le. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 


airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  afiiected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes  amends,  suspends,  or 
revokes  Standard  Instrurneat  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 


dociunents  which  are  incorporated  by 
reference  in  this  amendment  imder  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  needs  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  The 
SIAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SL\Ps,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  Standard 
Instnament  Approach  Procedures 
(SIAPs)  will  be  aUered  to  include  "or 
GPS"  in  the  title  without  otherwise 
reviewing  or  modifying  ihe  procedure. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
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current.  It,  therefore— (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Fle.xibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (air). 

Issued  in  Washington.  DC  on  January  27 
1995.  ^ 

Hiomas  C  Accardi. 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97-5TANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  r^ad'as  follows: 

Authority:  49,IJ.S.C.  app.  1348.  1354(a) 
1421  and  1510:  f  9  U.S.C.  106(b):  and  14  CFR 
11.49(b)(2j. 

2.  Part  97  is  amended  to  read  as 
follows: 

By  amending;  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR'DME 
o.rTACAN;  §97.27  NDB.  NDB/DME- 
§97.33  RNAV  SIAPs;  and  §97  35 
COPTER  SIAPs.  identified  as  follows; 
*   *  *  Effective  March  30.  1995 

St.  Mary's.  AK.  S<  Man's,  NDB/D.ME  or  GPS 

RWY  16.  Amdt  lA 
St.  Marys,  AK,  St  Mary's.  NDB  or  GPS  RWY 

34.  Orig-A 
St.  Paul  Island.  AK.  St.  Paul  Island.  NDB/ 

DME  or  GPS  RWY  18.  Amdi  lA 
St.  Paul  Island,  AK,  St  Paul  Island.  NDB-3 

or  GPS  RVN-Y  38.  Amdt  1 
Tanana.  AK,  Ralph  M.  Calhoun  Memorial 

VOR/DME  or  GPS  RWY  6.  Orig 
Tanana.  AK.  Ralph  M.  Calhoun  Memorial, 

VORorGPS-A,/\jndt6 
Tanana.  AK.  Ralph  M.  Calhoun  Memorial 

NDB  or  GPS-B.  Amdt  3 
Togiak  Village.  AK.  Togiak.  NDB/DME  or 

GPS-A,  Orig-A 
Togiak  Village,  AK.  Togiak.  NDB  or  GPS-B. 

Orig-A 
Alexander  City.  AL.  Thomas  C.  Russell  Field 

NDBorGPS-A.  Amdt  1 


Greensboro,  AL.  Greensboro  Muni,  NDB  or 

GPS  RVVY  36.  Orig 
Greenville,  AL.  Greenville  Muni.  NDB  or  GPS 

RWY  32.  Amdt  4 
Gulf  Shores.  AL.  Jack  Edwards,  VOR  or  GPS- 

A.  Amdt  1 
Ozark.  AL,  Blackwell  Field.  VOR  or  GPS 

RWY  30.  Amdt  6A 
Pell  City.  AL,  Saint  Clair  County,  VOR  or 

GPS-A,  Amdt  7 
Prativille.  AL.  Autauga  County,  VOR/DME  or 

GPS-A,  Amdt  1 
Tuskegee.  AL.  Moton  Field  Municipal.  VOR 

or  GPS-A,  Amdt  3 
Vernon.  AL.  Lamar  County.  VOR/DME  or 

GPS-A.  Amdt  2 
Wetumpka,  AL.  Wetumpka  Muni,  VOR  or 

GPS-A,  Amdt  1 
Dothan,  AL.  Dothan,  VOR-A  or  TACAN 

Amdt  llA 
.Mountain  View.  AR.  Mountain  View  Wilcox 

Memorial  Field.  NDB  or  GPS-A.  Amdt  1 
St.  Johns.  AZ.  St  Johns  Industrial  Air  Park 

VOR/DME  or  GPS-A.  Amdt  1 
Sedona.  AZ.  Sedona.  NDB  or  GPS-A  Amdt 

3 
Window  Rock.  AZ.  Window  Rock.  RNAV  or 

GPS  RVVY  2,  Amdt  1 
Window  Rock,  AZ.  Window  Rock.  VOR/DME 

or  GPS-A.  Orig 
San  Diego.  CA,  Brown  Field  .Muni,  VOR  or 

GPS-A.  Amdt  3 
San  Diego.  CA,  Montgomer>-  Field,  NDB  or 

GPS  RWY  28R.  Amdt  1 
San  Diego,  CA.  San  Diego  In(l-Lindber)?h 
Field.  NDB  or  GPS  RWY  9.  Amdt  19B 
San  Diego.  CA,  .San  Diego  Intl-Lindbergh 

Field.  NDB  or  GPS  RWY  27.  Amdt  1 
Santa  Ana,  CA.  John  Wayne  Arpi-Orange 
County,  NDB  or  GPS  RVVY  IL.  Amdt  1 
Watsonville.  CA.  Watsonville  Muni  VOR/ 

DME  or  GPS-A.  Orig-A 
Watsonville.  CA.  Watsonville  Muni.  NDB  or 

GPS-B,  Amdt  1 A 
Woodland.  CA.  Watts-Woodland,  VOR  or 

GP.S-A.  Amdt  4 
Miami.  FL.  Dade-Collier  Training  And 

Transition.  NDB  or  GPS  RVW  9,  Amdt  12 
Orlando.  FL,  Executive,  NDB  or  GPS  RVVY  7 

Amdt  15 
Plant  City.  FL,  Plant  City  .Muni.  NDB  or  GPS 

RVVY  9.  Orig 
Fort  Leavenworth,  KS.  Sherman  A.'VP  VOR 

or  GPS-A.  Amdt  3A 
Fort  Leavenworth.  KS.  Sherman  AAF  NDB 

or  GPS  RWY  33.  Amdt  3A 
Goodland.  KS.  Renoer  Fld/Goodland  Muni 

NDB  or  GPS  RWY  30,  Amdt  6A 
Grand  Isle,  LA.  Grand  Isle  Seaplane  Base 

VOR/DME  or  GPS-C.  /Vmdt  7 
Grand  Isle.  LA.  Grand  Isle  Seaplane  Base 

VOR  or  GPS-A.  Amdt  8 
Grand  Isle.  LA.  Grand  Isle  Seaplane  Base 

NDB  or  GPS-B.  Amdt  9 
Marshall.  MN.  Marshall  Muni-Ryan  Field 

VOR/DME  or  GPS  RWY  30.  Amdt  1 B 
Springfield,  MN,  Springfield  Muni.  VOR/ 

DME  or  GPS  RVVY  14.  Amdt  28 
Osage  Beach.  MO,  Grand  Glaize-Osage  Beach 

VOR  or  GPS  RWY  32,  Amdt  4 
Sedalia.  MO,  Sedalia  Memorial,  NDB  or  GPS 

RVVY  18,  Amdt  7B 
Sullivan,  MO.  Sullivan  Regional.  NDB  or 

GPS  RVVY  24.  Orig 
Lakewood,  NJ,  Lakewood,  VOR  or  GPS  RVVY 
6.  Amdt  4 


Washington  Court  House.  OH,  Fayette 

County,  NDB  or  GPS  RWY  22.  Amdt  3 
Prague,  OK.  Prague  Muni.  NDB  or  GPS  RWY 

17.  Amdt  1 
Tahlequah.  OK,  Tahlequah  Muni.  NDB  or 

GPS  RWY  17.  Orig 
Providence,  RI,  Theodore  Francis  Green 

State.  VOR/DME  or  GPS  RWY  23.  Amdt  6 
Bristol-Johnson-Kingsport.  TN.  Tri-City 

Regional,  NDB  or  GPS  RWY  5,  Amdt  16 
Bristol-Johnson-Kinfiport,  TN,  Tri-City 

Regional,  NM  or  GPS  RVVY  23,  Amdt  23 
Knoxville.  TN,  McGhee  Tyson.  NDB  or  GPS 

RWY  5R.  Amdt  4 
Livingston.  TN.  Livingston  Muni.  VOR/DME 

or  GPS  RWY  21.  Amdt  3 
Taylor,  TX,  Taylor  Muni.  VOR/DME  or  GPS- 

A.Orig 
Port  Angeles,  WA.  Port  Angeles  CGAS 
COPTER  NDB  or  GPS  237,  Orig-A 
The  following  are  corrected  procedure 
titles  adding  "or  GPS"  published  in 
Transmittal  Letter  94-25  and  94-26. 
Windfield/Arkansas  City.  KS.  Strother  Field 

NDB  or  GPS  RWY  35.  Amdt  3A 
Monett.  MO.  Monett  Muni.  VOR/DME  or 

GPS-A.  Orig  Procedure  Cancelled 
Henryctta.  OK.  Henryetta  Muni.  NDB  or  GPS 

RVVY  35.  Amdt  2A 
Portsmouth,  OH,  Greater  Portsmouth 
Regional.  NDB  or  GPS  RWY  36.  Amdt  3. 
Procedure  Cancelled. 

IFR  Doc.  95-2824  Filed  2-3-95;  8:45  am) 
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14  CFR  Part  97 

[Docket  No.  28063;  Amdt  No.  1646) 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establifces, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedurfs 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facihties.  addition  of  new  obstacles.or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  fiight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  .\n  effective  date  for  each  SIP  is 
specified  in  the  amendatory  provisions. 
Incorporation  by  reference  approved 
by  the  Director  of  the  Federal  Register 
on  December  31.  1980.  and  reapproved 
as  of  January  1,  1982. 
ADDRESSES:  Availability  of  mauer 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
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For  Examination 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue  SVV., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airpoii  is 
located. 

By  Subscription 

Copies  of  all  SIAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS— 420).  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260*and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  wiiich  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 


depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

Tiie  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 


Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11834;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatorj'  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Ait. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control,  Airports, 
Navigation  (air). 

Issued  in  Washington.  DC,  on  )anuar>'  27, 
1995. 

Thomas  C.  Accardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  app,  1348, 1354(a). 
1421  and  1510;  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

Bv  amending:  §97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•   *   *  Effective  Upon  Publication 
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FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

01/24/95 

ME 
ME 

Mullinocket  

Mlllinocket  

Northem  Main  Regional  Airport 
at  Presque  Isle. 

5/0290 
5/0290 

LOC  RWY  29  ORIG 

01/24/95 

Presque  Isle 

ILS,  RWY  1.AMDT4... 

FDC  date 


12/16/94 
12/23/94 


Slate 


IL 
NE 


City 


Springfield  .. 
Nonh  Platte 


Airport 


Capital  .„ 

North  Platte  Regional 


FDC  No. 


4/6984 
4/7064 


SIAP 


RADAR-1  AMDT  7A... 
VOR  OR  GPS  RWY  35,  AMDT 
17... 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  230 

[Release  No.  33-7132;  international  Series 
Release  No.  780;  File  No.  S7-36-94] 


RIN  3235-AG26 


Adoption  Of  Amendments  To  Clarify 
Safe  Hartjors  for  Broker-Dealer 
Research  Reports 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rules. 


SUMMARY:  The  Commission  is 
announcing  the  adoption  of 
amendments  relating  to  the  safe  harbor 
provisions  of  Rules  138  and  139  under 
the  Securities  Act  of  1933.  The 
amendments  clarify  the  availability  of 
the  safe  haH>or  provisions  of  Rule  138 
relating  to  broker-dealer  research  reports 
on  individual  domestic  and  foreign 
companies  and  the  availability  of  the 
safe  harbor  provisions  of  Rule  139  for 
broker-dealer  industry  research  reports 
which  include  sizable,  first-time  foreien 
registrants. 

EFFECTIVE  DATE:  February  6,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annemarie  Tierney,  (202)  942-2990. 
Office  of  IntemationaJ  Corporate 
Finance.  Division  of  Corporation 
Finance,  U.S.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  D.C.  20549. 

SUPPLEMENTARY  INFORMATION:  As 
described  in  detail  below,  the 
Commission  is  adopting  amendments  to 
Rule  138  '  and  Rule  139  ^  under  the 
Securities  Act  of  1933  (the  "Securities 
Act")  -\  The  amendments  adopted  today 
were  proposed  by  the  Commission  on 
December  13.  1994.* 


'  17  CKR  230.138. 
'17GFR230.139. 

'  15  U..S.C.  77a  ef  seq. 

♦See  R«leB«e  No.  33-71^0  (Uec.  13.  19941.59  FR 
3103fl.  One  comment  letter,  which  exprewed 
support  for  the  proposal,  was  received.  That  better 
IS  available  (or  public  Inspection  and  copying  in 
File  Number  S7-36-94  at  Ibe  Commissions  Public 
Ri^fiirenco  Room  in  Wast^inston.  U.C. 


I.  AvailabUity  of  Research  Report  Safe 
Harbors 

Rule  138  under  the  Securities  Act 
permits  publication  of  information, 
opinions  and  recommendations 
concerning  qualifying  issuers  by  broker- 
dealers  that  are  participants  in  a 
distribution,  so  long  as  the  reports 
contain  information,  opinions  or 
recommendations  regarding  a  specified 
class  of  the  issuer's  securities  which  is 
not  the  subject  of  the  offering  in  which 
the  broker-dealer  is  a  participant.  The 
amendments  adopted  today  clarify  that 
Rule  138  is  available  for  offerings 
registered  on  Form  S-3.  The 
amendments  also  clarify  that  Form  F-3 
eligible  issuers  quafify  for  the  rule,  as  do 
sizable  first-time  foreign  issuers  that 
meet  the  alternative  offshore  trading 
histor)-  test  adopted  for  Rule  139. 

In  addiUon.  in  light  of  the  fact  that 
shelf  registration  statements  often 
register  both  debt  and  equity  securities 
(on  an  either  allocated  or  unallocated 
basis),  the  Commission  is  amending 
Rule  138  to  add  an  instruction  codifying 
the  staff  interpretation  that  the  rule 
should  be  applied  on%n  offering-by- 
offering  basis  for  issuers  which  are 
eligible  to  use  Forms  S-3  or  F-3  and  are 
using  the  Commission's  shelf 
registration  procedures.  Thus,  the  filing 
of  a  shelf  registration  statement  covering 
different  classes  of  securities  does  not 
impede  the  availability  of  the  rule. 

Rule  139  under  the  Securities  Act 
provides  safe  harbor  protection  from  the 
registration  requirements  of  that  Act  for 
the  distribution  by  broker-dealers  of 
information,  opinions  or 
recommendations  concerning  issuers  in 
the  process  of  registering  securities 
under  the  Securities  Act.  The 
amendments  adopted  today  make  clear 
that  the  expanded  eligibility 
requirements  adopted  last  year  s  for 
sizable  foreign  issuers  that  satisfy  the 
alternative  offshore  trading  history  lest 
in  Rule  139  are  also  available  for  those 
issuers"  initial  public  offerings  in  the 
United  States. 

II.  Cost-Benefit  AnaJysis 

No  information  was  provided  in 
response  to  the  Commission's  request 
regarding  the  costs  and  benefits  of  the 
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amendmenu  being  adopted  today.  The 
Commission  believes  that  the  adopUon 
of  these  amendments  will  benefit  both 
issuers  and  broker-dealers  without 
imposing  any  additional  cosU. 

HI.  Statutory  Bases 

The  Commission's  rules  are  being 
amended  pursuant  to  sections  6,  7.  8.  lu 
and  19(a)  of  the  Securities  Act  of  1933. 
as  amended. 

rV.  Effective  Date 

The  final  amendments  to  the 
Commission  s  rules  shall  be  effective 
immediately  upon  pubUcation  in  the 
Federal  Register,  in  accordance  with  the 
Administrative  Procedure  Act.  which 
allows  effectiveness  in  less  than  30  days 
after  publication  for.  inter  alia,  "a 
substantive  rule  which  grants  or 
recognizes  an  exemption  or  relieves  i 
restriction."  5  U.S.C.  §  553(d)(1). 

List  ofSubyects  in  17  CFR  Part  230 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Proposed  Amendments 

In  accordance  with  the  foregoing. 
Title  1 7.  chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  230— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES  ACT  OF 
1933 

1.  The  general  authority  citation  for 
Part  230  continues  to  read  in  part  as 
follows: 

AoHiority:  15  U.S.C.  77b.  77f.  77g.  77h  77j 
77s.  77SSS.  78c.  78.'.  78m.  78n.  78o,  78iv 
78/7(d).  79t.  80»-«.  60»-29,  80a-30.  and  80a- 
37.  unless  othen»-ise  noted 
•  •  •  •         • 

2.  By  revising  §  2.30.138  to  read  as 
follows: 

§230.138    Definition  of  'offef  for  sale  •  and 
"offer  to  MT'  In  sections  2(10)  and  5(c)  In 
relation  to  certain  publications. 

(a)  Where  a  registrant  which  meets  tlie 
requirements  of  paragraph  (c)(1).  (c)(2) 
or  (c)(3)  of  this  section  proposes  to  file, 
has  filed  or  has  an  effective  registration 
statement  under  the  Act  relating  solely 
to  a  nonconvertjble  debt  security  or  to 
a  nonconvertible.  nonparticipating 
preferred  stock,  publication  or 
distribution  in  the  regular  course  of  its 
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business  by  a  broker  or  dealer  of 
information,  opinions  or 
recommendations  relating  solely  to 
common  stock  or  to  debt  or  preferred 
stock  convertible  into  common  stock  of 
such  registrant  shall  not  be  deemed  to 
constitute  an  offer  for  sale  or  offer  to  sell 
the  security  to  which  such  registration 
statement  relates  for  purposes  of 
sections  2(10)  and  5(c)  of  the  Act  (15 
U.S.C.  77a  et  seq.)  even  though  such 
broker  or  dealer  is  or  will  be  a 
participant  in  the  distribution  of  the 
security  to  which  such  registration 
statement  relates. 

(b)  Where  a  registrant  which  meets 
the  requirements  of  paragraph  (c)(1), 
(c)(2)  or  (c)(3)  of  this  section  proposes 
to  file,  has  filed  or  has  an  effective  , 
registration  statement  under  the  Act 
relating  solely  to  common  stock  or  to 
debt  or  preferred  stock  convertible  into 
common  stock,  the  publication  or 
distribution  in  the  regular  course  of  its 
business  by  a  broker  or  dealer  of 
information,  opinions  or 
recommendations  relating  solely  to  a 
nonconvertible  debt  security,  or  to  a 
nonconvertible  nonparticipating 
preferred  stock  shall  not  be  deemed  to 
constitute  an  offer  for  sale  or  offer  to  sell 
the  seciuity  to  which  such  registration 
statement  relates  for  purposes  of 
sections  2(10)  and  5(c)  of  the  Act  (15 
U.S.C.  77a  et  seq.),  even  though  such 
broker  or  dealer  is  or  will  be  a 
participant  in  the  distribution  of  the 
security  to  which  such  registration 
statement  relates. 

(c)(1)  The  registrant  meets  all  of  the 
conditions  for  the  use  of  Form  S-2 
[§  239.12  of  this  chapter]  or  Form  F-2 
[§  239.32  of  this  chapter]; 

(2)  The  registrant  meets  the  registrant 
requirements  of  Form  S-3  (§  239.13  of 
this  chapter]  or  Form  F-3  (§  239.33  of 
this  chapter];  or 

(3)  The  registrant  is  a  foreign  private 
issuer  which  meets  all  the  registrant 
requirements  of  Form  F-3  |§  239.33  of 
this  chapter],  other  than  the  reporting 
history  provisions  of  paragraph  A.l.  and 
A. 2. (a)  of  General  Instruction  I  of  such 
form,  ajid  meets  the  minimum  float  or 
investment  grade  securities  provisions 
of  either  paragraph  B.l.  or  B.2.  of 
General  Instruction  I.  of  such  form  and 
the  registrant's  securities  have  been 
traded  for  a  period  of  at  least  12  months 
on  a  designated  offshore  securities 
market,  as  defined  in  §  230.902(a). 

Instruction  to  Rule  138 

When  a  regisU^tion  statement  relates  to 
securities  which  are  being  registered  for  an 
offering  to  be  made  on  a  continuous  or 
delayed  basis  pursuant  to  Rule  415(a)(l)(x) 
under  the  Act  (§  230.415(a)(l)(x))  and  the 
securities  which  are  being  registered  include 
classes  of  securities  which  are  specified  in 


both  paragraphs  (a)  and  (b)  of  this  section  on 
either  an  allocated  or  unallocated  basis,  a 
broker  or  dealer  may  nonetheless  rely  on: 

1.  Paragraph  (a)  of  this  section  when  the 
offering  in  which  such  broker  or  dealer  is  or 
will  be  a  participant  relates  solely  to  classes 
of  securities  specified  in  paragraph  (a)  of  this 
section,  and 

2.  Paragraph  (b)  of  this  section  when  the 
offering  in  which  such  broker  or  dealer  is  or 
will  be  a  participant  relates  solely  to  classes 
of  securities  specified  in  paragraph  (b)  of  this 
section. 

3.  By  revising  the  introductory  text  to 
§  230.139  and  paragraph  (a)(2)  to  read  as 
follows: 

§  230.139    Definition  of  "offer  for  sale"  and 
"offer  to  sell"  in  sections  2(10)  and  5(c)  in 
relation  to  certain  publications. 

Where  a  registrant  which  i«  required 
to  file  reports  pursuant  to  section  13  or 
15(d)  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78a  et  seq.)  or  which  is 
a  foreign  private  issuer  meeting  the 
conditions  of  paragraph  (a)(2)  of  this 
section  proposes  to  file,  has  filed  or  has 
an  effective  registration  statement  under 
the  Securities  Act  of  1933  (15  U.S.C.  77a 
et  seq.)  relating  to  its  securities,  the 
publication  or  distribution  by  a  broker 
or  dealer  of  information,  an  opinion  or 
a  recommendation  with  respect  to  the 
registrant  or  any  class  of  its  securities 
shall  not  be  deemed  to  constitute  an 
offer  for  sale  or  offer  to  sell  the 
securities  registered  or  proposed  to  be 
registered  for  purposes  of  sections  2(10) 
and  5(c)  of  the  Act  (15  U.S.C.  77a  et 
seq.),  even  though  such  broker  or  dealer 
is  or  will  be  a  participant  in  the 
distribution  of  such  securities,  if  the 
conditions  of  paragraph  (a)  or  (b)  of  this 
section  have  been  met: 

(a)  *  •  * 

(2)  The  registrant  is  a  foreign  private 
issuer  that  meets  all  the  registrant 
requirements  of  Form  F-3  (§  239.33  of 
this  chapter),  other  than  the  reporting 
history  provisions  of  paragraphs  A.l. 
and  A. 2. (a)  of  General  Instruction  I  of 
such  form,  and  meets  the  minimum 
float  or  investment  grade  securities 
provisions  of  either  paragraph  B.l.  or 
B.2.  of  General  Instruction  I  of  such 
form,  and  the  registrant's  securities  have 
been  traded  for  a  period  of  at  least  12 
months  on  a  designated  offshore 
securities  market,  as  defined  in 
§  230.902(a).  and  such  information, 
opinion  or  recommendation  is 
contained  in  a  publication  which  is 
distributed  with  reasonable  regularity  in 
the  normal  course  of  business. 
*        •        •        *         • 

By  the  Commission. 


Dated:  February  1, 1995. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  95-2892  Filed  2-2-95;  8:45  am] 

BILLING  CODE  8010-01-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19CFRPart4 
[T.D.  95-14] 

Addition  of  Brazil  to  the  List  of  Nations 
Entitled  to  Special  Tonnage  Tax 
Exemption 

agency:  U.  S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  Pursuant  to  information 
provided  by  the  Department  of  State,  th»f 
United  States  Customs  Service  has 
found  that  Brazil  no  longer  imposes 
discriminating  duties  of  tonnage  or 
imposts  upon  vessels  belonging  to 
citizens  of  the  United  States. 
Accordingly,  vessels  of  Brazil  are 
exempt  ft-om  special  tormage  taxes  and 
light  money  in  ports  of  the  United 
States.  This  document  amends  the 
Customs  Regulations  by  adding  Brazil  to 
the  list  of  nations  whose  vessels  are 
exempt  from  the  payment  of  any  higher 
tonnage  duties  than  are  applicable  to 
vessels  of  the  United  States  and  from 
the  payment  of  light  money. 
EFFECTIVE  DATE:  The  reciprocal 
privileges  for  vessels  registered  in  Brazil 
became  effective  on  September  15,  1994 
This  amendment  is  effective  February  6 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  E.  Whiting,  Carrier  Rulings 
Branch  (202-482-6940). 

SUPPLEMENTARY  INFORMATION: 

Background 

Generally,  the  United  States  imposes 
regular  and  special  tonnage  taxes,  and  a 
duty  of  a  specified  amount  per  ton, 
called  "light  money."  on  all  foreign 
vessels  which  enter  United  States  ports 
(46  U.S.C.  App.  121.  128).  However, 
vessels  of  a  foreign  nation  may  be 
exempted  from  the  payment  of  special 
tonnage  taxes  and  light  money  upon 
presentation  of  satisfactor\'  proof  that  no 
discriminatory  duties  of  tormage  or 
impost  are  imposed  by  that  foreign 
nation  on  U.S.  vessels  or  their  cargoes 
(46  U.S.C.  App.  141). 

Section  4.22.  Customs  Regulations  (19 
CFR  4.22),  lists  those  nations  whose 
vessels  have  been  found  to  be  exempt 
from  the  payment  of  any  higher  tonnage 
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duties  than  are  applicable  to  vessels  of 
the  United  States  and  from  the  payment 
of  light  money.  The  authority  to  amend 
this  section  of  the  Customs  Regulations 
has  been  delegated  to  the  Chief. 
Regulations  Branch. 

Brazil  was  previously  included  in  the 
list  of  exempted  nations  in  §  4.22. 
Customs  Regulations  (19  CFR  4.22).  but 
the  U.S.  Department  of  State  informed 
Customs  that  U.  S.  vessels  and  their 
cargoes  were  being  charged 
discriminatory  duties  in  the  form  of 
lighthouse  fees  and  a  Merchant  Marine 
Renewal  Tax  by  the  Government  of 
Brazil.  Accordingly.  Brazil  was  removed 
from  the  list  of  exempted  nations  by 
means  of  a  final  rule  published  in  the 
Federal  Register  on  March  5.  1993  (58 
FR 12538).  , 

The  Department  of  State  now  informs 
Customs  that  the  Government  of  Brazil 
has  agreed  to  exempt  vessels  of  the 
United  States  from  payment  of 
lighthouse  fees,  effective  September  15. 
1994.  The  Government  of  Brazil  also 
indicated  that  it  has  ended  rebates  of  the 
Merchant  Marine  Renewal  Tax  to 
Brazilian-registered  ships,  so  that  duty 
is  no  longer  being  applied  in  a 
discriminatory  manner. 

Finding  I 

On  the  basis  of  the  above-mentioned 
information  fi-om  the  Department  of 
State  regarding  the  current  absence  of 
discriminatory  duties  of  tonnage  or 
impost  imposed  upon  U.S.  vessels  in 
the  ports  of  Brazil,  the  Customs  Service 
has  determined  that  vessels  of  Brazil  are 
exempt  from  the  payment  of  the  special 
tonnage  tax  and  Hght  money,  effective 
September  15.  1994.  The  Customs 
Regulations  are  amended  accordingly. 

Inapplicability  of  Public  Notice  and 
Delayed  Date  Requirements,  the 
Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Because  this  amendment  merely 
implements  a  statutorj-  requirement  and 
confers  a  benefit  upon  the  pubhc, 
pursuant  to  5  U.S,C.  553(b)(B),  notice 
and  public  procedure  are  unnecessan,-; 
further,  for  the  same  reasons,  good  cause 
exists  for  dispensing  with  a  delayed 
effective  date  under  5  U.S.C.  553"(d)(l) 
and  (3).  Since  this  document  is  not 
subject  to  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553. 
it  is  not  subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  This  amendment  does  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specifipd  in  Executive  Order 
12866. 


Drafting  Information 

Ttif  principal  author  of  this  document 
was  Janet  L.  Johnson.  Regulations 
Branch.  U.S.  Customs  Service.  However, 
personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  4 

Cargo  vessels.  Customs  duties  and 
inspection.  Maritime  carriers.  Vessels. 

Amendment  to  the  Regulations 

Part  4.  Customs  Regulations  (19  CFR 
Part  4).  is  amended  as  set  forth  below: 


20410.  telephone  (202)  708-1283  (voice) 
or  (202)  708-2565  (TDD).  These  are  not 
toll-free  numbers.  Copies  of  this  notice 
will  be  ma'Ue  available  on  tape  or  large 
print  for  those  with  impaired  vision  that 
request  them.  They  may  be  obtained  at 
the  above  address. 


PART  4-VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  authority  for  Part  4  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  66 
1431.  1433.  1434.  1624:  46  U.S.C.  App.  3.  91 

•  •  •  •  « 

Section  4.22  also  issued  under  46 
U.S.C.  App.  121.  128.  141; 

*  »         •         «         • 

§4.22    [Amended] 

2.  Section  4.22  is  amended  by 
inserting  "Brazil"  in  appropriate 
alphabetical  order. 

Dated:  January  31.  1995. 
Harold  M.  Singer. 

Chief.  Regulations  Branch. 

IFR  Doc.  95-2842  Filed  2-3-95:  8:45  am) 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  91 

[Docket  No.  R-95-1731;  FR-3611-N-07] 

Comprehensive  Housing  Affordabillty 
Strategy 

AGENCY:  Office  of  the  Secretarj',  HUD. 
ACTION:  Partial  waiver  of  rule. 


SUMMARY:  This  notice  informs  the  public 
that  the  Secretar>'  is  waiving  three 
provisions  of  the  Comprehensive 
Housing  Affordabillty  Strategy  (CHAS) 
rule  that  is  in  effect  until  it  is  "replaced 
by  the  Consolidated  Plan  rule  on 
Februarj'  6.  1995.  These  three 
provisions  are  beirjg  waived  to  permit 
an  orderly  transiti(i)n  from  the  CHAS  to 
the  Consolidated  pjlan. 
EFFECTIVE  DATE:  December  31.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  F.  Smith.  Director.  Office  of 
Executive  Services.  Office  of 
Community  Planning  and  Development 
451  7th  Street,  SW..  Washington.  DC 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

Tho  Department  of  Housing  and 
Urban  Development  intends  to  reduce 
the  burden  of  administering  the  housing 
and  community  development  programs 
by  consolidating  the  planning  and 
application  requirements  into  a  single 
housing  and  community  development 
strategy.  The  new  consolidated  plan 
integrates  the  following  submissions 
into  one  consolidated  document-  The 
Comprehensive  Housing  Affordability 
Strategy,  the  Community^Development 
Plan,  the  Community  Development 
Block  Grant  Final  Statement,  the  HOME 
Program  Description,  the  Emergency 
Shelter  Grant  application,  and  the 
Housing  Opportunities  for  Persons  With 
AIDS  application. 

The  consolidated  plan  requirements 
were  published  in  a  proposed  rule  on 
August  5.  1994  (59  FR  40129).  The  final 
consolidated  plan  submission  rule,  to  be 
codified  at  24  CFR  part  91.  was 
published  on  Januar\-  5.  1995  (60  FR 
1878).  replacing  the  CHAS  regulations. 
The  Department  did  not  want 
jurisdictions  that  are  preparing  a 
consolidated  plan  under  the  new  rule  to 
be  burdened  unnecessarily  by  preparing 
a  CHAS  annual  plan  and  a  CHAS 
annual  performance  report. 

Some  of  the  requirements  of  the 
CHAS  rule  contain  provisions  that 
create  obstacles  for  jurisdictions  in 
making  the  transition  to  the 
consolidated  plan.  Section  91.70  of  tho 
CHAS  rule  would  require  States  and 
local  governments  to  submit  a  CHAS 
annual  plan  for  the  period  of  October  1. 
1994  through  September  30.  1995 
(Fiscal  Year  1995)  bv  December  31. 
1994.  Section  91.80(a)(2)  would  require 
them  to  submit  certifications  of 
consistency  with  the  annual  plan  for  the 
current  fiscal  year  (now  Fiscal  Year 
1995).  Section  91.82(b)  would  require 
them  to  submit  CHAS  annual 
performance  reports  for  the  12-month 
period  ending  September  30.  1994  by 
December  31.  1994.  These  provision's 
are  the  subject  of  this  waiver  document. 

II.  Waiver 

Pursuant  to  the  authority  of  24  CFR 
91.99.  the  Department  hereby  waives 
the  following  provisions  of  the  CHAS 
regulations.  24  CFR  part  91.  which  are 
in  effect  until  Februarv  6.  1995: 
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(1)  Section  91.70(a),  to  the  extent  that 
it  would  require  States  and  local 
governments  to  submit  a  CHAS  annual 
plan  for  Fiscal  Year  1995  (the  period 
from  October  1. 1994  through 
September  1995); 

12)  Section  91.80(a)(2),  to  the  extent 
that  it  would  require  a  certification  of 
consistency  to  apply  to  a  new  annual 
plan  for  Federal  Fiscal  Year  1995.  rather 
than  the  annual  plan  submitted  for 
Fiscal  Year  1994  extended  to  cover  the 
period  in  Fiscal  Year  1995  until  the 
beginning  of  the  first  program  year 
under  the  consolidated  plan; 

(3)  Section  91.82(b),  to  the  extent  that 
it  would  require  an  annual  performance 
report  to  be  submitted  by  December  31. 
1994,  to  extend  the  submission  deadline 
to  90  days  following  the  first  day  of  the 
jurisdiction's  first  program  year  under 
the  consolidated  plan  regulation,  in 
accordance  with  the  revised  24  CFR  part 
91  published  on  January  5.  1995. 

The  good  cause  for  waiver  of  these 
provisions  is  to  avoid  unnecessary 
duplication  of  effort  that  would 
otherwise  be  required  for  States  and 
local  governments  developing  a 
consolidated  plan  and  the  undue 
hardship  that  would  result  if 
jurisdictions  were  not  able  to  provide 
required  certificates  of  consistency  for 
this  time  period  from  October  1,  1994  to 
the  beginning  of  the  Consolidated  Plan 
program  year. 

III.  Effect 

As  a  result  of  the  first  waiver, 
jurisdictions  need  not  submit  a  CHAS 
annual  plan  for  the  time  period  between 
the  end  of  Fiscal  Year  1994  and  the 
beginning  of  the  jurisdiction's 
consolidated  program  year.  The 
jurisdiction's  previously  approved 
CHAS  will  remain  in  effect  until  the 
start  date  of  the  jurisdiction's  new 
consolidated  program  year,  at  which 
point  the  jurisdiction's  new 
consolidated  plan  wall  take  effect.  The 
second  waiver  allows  jurisdictions  to 
use  their  annual  plan  for  Fiscal  Year 
1994  as  extended  by  this  notice  for  the 
purpose  of  certifications  of  consistency. 
The  third  waiver  allows  jurisdictions  to 
submit  a  last  performance  report  under 
the  CHAS  for  a  period  longer  than  12 
months,  to  include  Fiscal  Year  1994  and 
the  period  between  the  end  of  Fiscal 
Year  1994  and  the  beginning  of  the  first 
Consolidated  Plan  program  year. 

To  the  extent  that  a  jurisdiction 
determines  that  its  CHAS  needs  to  be 
updated,  an  amendment  to  the  Fiscal 
Year  1994  CHAS  may  be  submitted  to 
reflect  any  change.  (Under  the 
Consolidated  Plan  rule,  the  new 
consolidated  plan  strategy  is  due  at  least 
45  davs  before  the  start  of  the 


consolidated  plan  year  selected  by  each 
jurisdiction.) 

Dated:  January  31,  1995. 
Henry  G.  Cisneros. 
Secretary. 

|FR  Doc.  95-2896  Filed  2-2-95;  11:43  am} 
BILUNQ  CODE  4210-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AC25 

Endangered  and  Threatened  Wildlife 
and  Plants;  Spruce-Fir  Moss  Spider 
Determined  To  Be  Endangered 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  the  spruce- 
fir  moss  spider  (Microhexura 
montivaga]  to  be  an  endangered  species 
under  the  Endangered  Species  Act  of 
1973,  as  amended  (Act).  This  spider  is 
currently  known  from  four  mostly  small 
populations  located  in  western  North 
Carolina  and  eastern  Tennessee.  The 
spider's  damp,  high-elevation  forest 
habitat  is  deteriorating  rapidly  due 
primarily  to  exotic  insects  and  possibly 
past  land  use  history,  air  pollution,  and 
other  factors  not  yet  fully  understood. 
The  species'  current  low  numbers  also 
increase  its  vulnerability  to  harm  from 
other  threats.  This  final  rule  extends 
Federal  protection  under  the  Act  to  the 
spruce-fir  moss  spider. 
EFFECTIVE  DATE:  March  8,  1995. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service  Field  Office.  330  Ridgefield 
Court,  Asheville,  North  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Fridell  at  the  above  address  (704/ 
665-1195,  Ext.  225). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  spruce-fir  moss  spider  was 
originally  described  by  Crosby  and 
Bishop  (1925)  based  on  collections 
made  from  a  mountain  peak  in  western 
North  Carolina  in  1923  (Coyle  1981). 
Only  a  few  specimens  were  taken,  and 
little  was  known  about  the  species  until 
its  rediscovery  approximately  50  years 
later  by  Dr.  Frederick  Coyle  (Western 
Carolina  University.  Cullowhee.  North 
Carolina)  and  Dr.  William  Shear 


(Hampden-Sydney  College,  Hampden- 
Sydney.  Virginia)  (Coyle  1981). 
Microhexura  montivaga  is  one  of  only 
two  species  belonging  to  the  genus 
Microhexura  in  the  family  Dipluridae 
(Coyle  1981;  Harp  1991. 1992).  The 
other  species  in  the  genus,  M.  idahoana, 
occurs  only  in  the  Pacific  Northwest 
(Coyle  1981).  Diplurids  belong  in  the 
primitive  suborder  Mygalomorphae, 
which  are  often  popularly  referred  to  as 
"tarantulas"  (Harp  1991, 1992).  The 
genus  Microhexura  is  the  northernmost 
representative  of  the  family  Dipluridae 
and  is  also  one  of  the  smallest  of  the 
mygalomorph  spiders,  with  adults 
measuring  only  2.5  to  3.8  millimeters 
(0.10  to  0.15  inch)  (Coyle  1981). 
Coloration  of  M.  montivaga  ranges  from 
light  brown  to  a  darker  reddish  brown, 
and  there  are  no  markings  on  the 
abdomen  (Harp  1992).  The  carapace  is 
generally  yellowish  brown  (Harp  1992). 
The  most  reliable  field  identification 
characteristics  for  the  spruce-fir  moss 
spider  are  chelicerae  that  project 
forward  well  beyond  the  anterior  edge 
of  the  carapace  (Harp  1992;  Coyle, 
personal  communication  1994),  a  pair  of 
very  long  posterior  spinnerets,  and  the 
presence  of  a  second  pair  of  book  lungs, 
which  appear  as  light  patches  posterior 
to  the  genital  furrow  (Harp  1992). 

The  typical  habitat  of  the  spruce-fir 
moss  spider  is  found  in  damp  but  well- 
drained  moss  (and  liverwort)  mats 
growing  on  rocks  or  boulders,  in  well- 
shaded  situations  in  the  mature,  high- 
elevation  Eraser  fir  [Abies  fraseri)  and 
red  spruce  (Picea  nibens]  forests  (Coyle 
1981.  Harp  1992).  The  forest  stands  at 
the  sites  where  the  species  has  been 
observed  are  composed  primarily  of 
Eraser  fir  with  only  scattered  spruce 
being  present.  The  moss  mats  found  to 
contain  the  spider  have  all  been  found 
under  fir  trees  (Harp,  personal 
communication.  1994;  Coyle,  personal 
communication.  1994).  The  moss  mats 
cannot  be  too  dry  (the  species  is  very 
sensitive  to  desiccation)  or  too  wet 
(large  drops  of  water  can  also  pose  a 
threat  to  the  spider)  (Harp  1992).  The 
spider  constructs  its  tube-shaped  webs 
in  the  interface  between  the  moss  mat 
and  rock  surface  (Coyle  1981,  Harp 
1992),  though  occasionally  the  web 
extends  into  the  interior  of  the  moss  mat 
(Harp  1992).  The  tubes  are  thin-walled 
and  typically  broad  and  flatten  with 
short  side  branches  (Coyle  1981,  Harp 
1992).  There  is  no  record  of  prey  having 
been  foimd  in  the  webs  of  the  spnice- 
fir  mess  spider  nor  has  the  species  been 
observed  taking  prey  in  the  wild,  but  the 
abundant  springtails  [coUembolans)  in 
the  moss  mats  provide  the  most  likely 


source  of  food  for  the  spider  (Coyle 
1981,  Harp  1992). 

Males  of  the  species  mature  during 
September  and  October,  and  females  are 
known  to  lay  eggs  in  Jime.  The  egg  sac 
is  thin-walled  and  nearly  transparent, 
and  it  may  contain  seven  to  nine  eggs. 
The  female  remains  with  the  egg  sac 
and,  if  disturbed,  will  carry  the  egg  sac 
with  her  fangs.  Spiderlings  emerge  in 
September  (Coyle  1981).  The  means  of 
dispersal  of  the  spiderlings  from  the 
parental  moss  mat  is  not  known. 
"Ballooning,"  a  process  by  which  the 
spiders  use  a  sheet  of  silk  played  out 
into  the  vdnd  to  carry  them  into  the  air, 
has  been  suggested  as  a  possible  means 
of  long-range  dispersal  (Harp  1992).  but 
the  species'  high  sensitivity  to 
desiccation  would  likely  preclude  this 
dispersal  method  (Harp,  personal 
communication,  1994).  The  life  span  of 
the  species  is  also  unknoum.  but  Coyle 
(1981)  estimated  that  it  may  take  3  years 
for  the  species  to  reach  maturity. 

Previous  Federal  Activity 

From  1989  through  1992,  status 
surveys  were  conducted  for  the  spruce- 
fir  moss  spider  (Harp  1991.  1992).  Based 
on  the  results  of  these  surveys,  the 
spider  is  presently  known  to  exist  at 
only  four  locations— three  sites  in  North 
Carolina  and  one  in  Tennessee.  Of  the 
four  remaining  populations,  only  one 
appears  to  be  relatively  stable.  This 
population  is  located  along  the  Avery/ 
Caldwell  County  line  in  North  Carolina. 
The  other  two  jiopulations  in  North 
Carolina  are  located  in  Swain  Coimty. 
Both  of  the  Swain  County  populations 
are  extremely  small  with  only  one 
spruce-fir  moss  spider  having  been 
found  at  each  of  these  two  sites  in 
recent  years  (Harp  1991,  1992),  The 
forests  at  the  two  Swain  County  sites  are 
rapidly  declining.  The  Tennessee 
population  is  located  in  Sevier  County. 
This  population  was  considered  healthy 
in  1989  but  is  currently  believed  to  be 
declining  in  numbers  and  is  endajigered 
by  habitat  loss/alteration  (Harp  1992). 
The  high-elevation  spruce-fir  forests 
throughout  much  of  the  species'  historic 
range  are  being  decimated  by  the  balsam 
wooly  adelgid  [Adelges  piceae)— an 
exotic  insect  pest— and  possibly  by  air 
pollution  (acid  precipitation)  and  other 
factors  not  yet  fully  understood.  The 
death  and  thinning  of  the  forest  canopy 
results  in  locally  drastic  changes  in 
microclimate  including  increased 
temperatures  and  decreased  moisture 
leading  to  desiccation  of  the  moss  mats 
on  which  the  spruce-fir  moss  spider, 
and  possibly  its  prey  base,  depend  for 
sur\'ival. 

In  absence  of  status  information,  the 
spruce-fir  moss  spider  was  not  included 


in  the  Service's  notice  of  review  for 
animal  candidates  that  was  published  in 
the  Federal  Register  of  November  21, 
1991  (56  FR  58804).  However, 
subsequent  surveys  of  both  historic  and 
potential  habitat  of  the  species  indicate 
that  the  spruce-fir  moss  spider  is 
undergoing  a  rapid  decline  in 
distribution.  Presently  only  one 
relatively  stable  jpopulation  is  known  to 
survive  and.  while  currently  considered 
to  be  healthy,  this  population  is 
threatened  by  the  same  factors  that  are 
believed  to  have  resulted  in  the 
extirpation  and/or  decline  of  the  species 
elsewhere  within  its  historic  range. 
Accordingly,  on  August  30,  1993,  the 
Service  approved  the  spruce-fir  moss 
spider  as  a  category  1  candidate. 
Category  1  represents  those  species  for 
which  the  Service  has  enough 
substantial  information  on  biological 
vulnerability  and  threats  to  support 
proposals  to  list  them  as  endangered  or 
threatened  species. 

The  Service  has  met  and  been  in 
contact  with  various  Federal  and  State 
agency  personnel  and  private 
individuals  knowledgeable  about  the 
species  concerning  the  species'  status 
and  the  need  for  the  protection  provided 
by  the  Act.  On  December  31.  1992,  the 
Service  notified  appropriate  Federal, 
State,  and  local  government  agencies, 
landowners,  and  individuals 
.knowledgeable  about  this  or  similar 
species,  in  writing,  that  a  status  review 
was  being  conducted  and  that  the 
species  might  be  proposed  for  Federal 
hsting.  A  total  of  10  written  comments 
were  received.  The  National  Park 
Service,  the  North  Carolina  Division  of 
Parks  and  Recreation,  and  three  private 
individuals  (including  the  owner  of  the 
site  containing  the  Avery/Caldwell 
County,  North  Carolina,  population) 
expressed  strong  support  for  the 
potential  hsting  of  the  spruce-fir  moss 
spider  as  an  endangered  species.  The 
U.S.  Soil  Conservation  Service, 
Tennessee  Wildlife  Resources  Agency. 
Tennessee  Department  of  Environment 
and  Conservation,  Tennessee  Valley 
Authority,  and  the  North  Carolina 
Department  of  Agriculture  stated  that 
they  had  no  new  or  additional 
information  on  the  species  or  threats  to 
its  continued  existence.  No  negative 
comments  were  received. 

On  January  27,  1994.  the  Service 
published  in  the  Federal  Register  (59 
FR  3825)  a  proposal  to  list  the  spruce- 
fir  moss  spider  as  an  endangered 
species.  That  proposal  provided 
information  on  the  species'  biology, 
status,  and  threats  to  its  continued 
existence. 


Summary  of  Comments  and 
Recommendations 


In  the  January  27. 1994,  spruce-fir 
moss  spider  proposed  rule  and 
associated  notifications,  all  interested 
parties  were  requested  to  submit  factual 
reports  or  information  that  might 
contribute  to  development  of  a  final 
rule.  Appropriate  Federal  and  State 
agencies,  county  governments,  scientific 
organizations,  individuals 
knowledgeable  about  the  species  or  its 
habitat,  and  other  interested  parties 
were  contacted  and  requested  to 
comment.  A  legal  notice,  which  invited 
general  public  comment,  was  published 
in  the  following  newspapers:  the  "Avery 
Journal,"  Newland,  North  Carolina. 
February  10,  1994;  the  "Lenoir  News- 
Topic."  Lenoir.  North  Carolina, 
February  10,  1994;  the  "Watauga 
Democrat,"  Boone,  North  Carolina. 
February  16,  1994;  the  "Smoky 
Mountains  Times,"  Bryson  City,  North 
Carolina,  February  10,  1994;  and  the 
"Mountain  Press,"  Sevierville, 
Tennessee,  February  11,  1994. 

All  vvTitten  comments  received  during 
the  comment  period  are  covered  in  the 
following  discussion. 

Ten  written  responses  to  the  proposed 
rule  were  received.  The  National  Park 
Service,  North  Carolina  Wildlife 
Reso\irces  Commission,  North  Carolina 
Division  of  Parks  and  Recreation,  and 
three  private  individuals  expressed 
strong  support  for  the  listing  of  die 
spruce-fir  moss  spider  as  endangered. 
One  of  these  responses  received  from  a 
private  individual  identified  errors  in 
the  proposed  rule  concerning  the  size 
range  of  spruce-fir  moss  spider,  and  the 
likely  age  at  which  sexual  maturity  is 
reached  by  the  species.  Another  of  these 
respondents  provided  additional 
information  concerning  the  status  of  the 
species.  The  Service  has  incorp)rated 
these  corrections  and  additional 
information  into  this  final  rule. 

Two  responses  were  received  from  the 
Tennessee  Valley  Authority  (TVA)  and 
one  from  the  U.S.  Soil  Conservation 
Service  (SCS)  that  expressed  neither 
support  nor  opposition  to  the  listing.  A 
response  from  the  TVA,  Regional 
Natural  Heritage  Project,  and  the 
response  from  the  SCS  stated  they  had 
no  additional  information  concerning 
the  spruce-fir  moss  spider.  A  response 
received  from  the  TVA  Land 
Management,  while  stating  that  thev  did 
not  oppose  listing  of  the  spider, 
expressed  concern  about  the  lack  of  peer 
reviewed  information  presented  in  the 
proposed  rule  (concerning  the  spruce-fir 
moss  spider  and  role  of  atmospheric 
pollution  as  factor  in  decline  of  its 
habitat),  stating  that  the  proposal  relied 
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mainly  on  two  unpublished, 
unreviewed  project  reports  by  Harp 
(1991, 1992).  They  also  stated  that  they 
felt  that  the  habitat  of  the  spruce-fir 
moss  spider  described  in  the  proposed 
rule  was  too  general;  identified  errors  in 
the  citation  of  the  Krahl-Urban  et  al. 
(1988)  document  cited  in  the  "Summary 
of  Factors  Affecting  the  Species,"  factor 
A,  of  the  proposed  rule;  and  provided 
additional  information  concerning  the 
decline  of  the  spruce-fir  forest  in  the 
Southeast. 

In  enacting  the  Endangered  Species 
Act,  Congress  required  the  Service  to 
list  species  as  endangered  or  threatened 
based  on  the  best  scientific  and 
commercial  information  available.  The 
Service  has  carefully  assessed  the  best 
available  information  in  determining  to 
propose  and  list  the  spruce-fir  moss 
spider  as  endangered.  This  included  a 
review  of  literature.  State  and  Federal 
data  bases,  and  museum  records; 
intensive  surveys  of  historic  and 
potential  habitat;  correspondence  with 
other  Federal,  State,  and  private 
agencies,  companies,  and  individuals 
knowledgeable  about  the  species;  and 
all  relevant  comments  received 
throughout  the  review  process. 
Although  all  of  these  information 
sources  have  been  considered,  most  of 
the  data  for  the  species  is  contained  in 
Coyle  (1981),  and  in  the  status  survey 
reports  by  Harp  (1991  and  1992).  The 
Service  considers  both  of  these 
investigators  as  highly  reliable  sources. 
The  only  other  paper  that  provides  any 
detail  concerning  the  species,  of  which 
the  Service  is  aware,  that  was  not 
referenced  in  the  proposed  rule  is  a 
paper  on  the  mating  behavior  of  the 
spruce-fir  moss  spider  (Coyle  1985). 

Despite  the  fact  that  the  status  survey 
reports  by  Harp  are  not  published 
documents,  the  information  on  the 
spider  contained  in  these  reports  has 
been  reviewed  by  numerous 
individuals.  As  part  of  the  listing 
process  for  this  species,  the  Service 
notified  affected  Federal,  State,  and 
local  government  agencies,  landowners, 
and  individuals  knowledgeable  about 
this  or  similar  species  and  requested 
their  review  of  the  findings  presented  in 
Harp's  status  survey  reports  and  any 
additional  information  that  they  may 
have  on  the  species,  its  status,  or  threats 
to  its  continued  existence.  As  stated 
above,  no  negative  comments  in 
response  to  the  notification  of  status 
review  were  received  and  all 
respondents  expressed  support  of  the 
information  presented  in  the 
notification,  support  of  Federal  listing  of 
the  species,  and/or  stated  that  they  had 
no  additional  information  on  the 
species.  Li  addition,  the  proposed  rule 


to  list  the  spruce-fir  moss  spider  was 
widely  distributed  and  reviewed.  The 
majority  of  the  responses  support  the 
findings  presented  in  the  proposed  rule. 
No  factual  or  substantive  information 
was  received  that  indicates  that  the 
information  concerning  the  species,  its 
habitat,  its  biology,  its  past  and  present 
distribution,  and  decline  and  status  of 
its  populations  and  threats  as  presented 
in  the  proposed  rule  is  incorrect,  with 
the  exception  of  those  items  identified 
above  (size,  age  at  sexual  maturity,  and 
the  Krahl-Urban  et  al.  (1988)  docimient 
citation).  Accordingly,  the  Service 
believes  that  sufficient  information  is 
cvurently  available  and  has  been 
presented  that  clearly  shows  that  the 
species  has  imdergone  a  drastic  decline 
throughout  its  range,  that  the  species' 
remaining  habitat  is  significantly 
threatened,  and  that  the  species  is  in 
danger  of  extinction. 

The  Service  does  concur  that  a 
detailed  characterization  of  the  spruce- 
fir  moss  spider's  habitat,  threats  to  its 
habitat,  and  additional  information 
concerning  the  species  biology  will  be 
necessary  in  order  to  properly  manage 
and  implement  protection  and  recovery 
measures.  These,  as  well  as  other 
research  needs  and  activities  necessary 
to  ensure  the  long-term  survival  of  the 
species,  will  be  addressed  by  the 
Service  in  the  development  and 
implementation  of  a  recovery  plan  for 
the  spruce-fir  moss  spider  and  through 
other  means  (see  "Available 
Conservation  Measures"  below).  The 
Service  has  corrected  the  reference  to 
the  Krahl-Urban  et  al.  (1988)  document, 
changed  the  citation  to  the  relevant 
chapter  author  (R.  1.  Bruck),  and 
incorporated  additional  information 
concerning  the  sites  where  the  species 
has  been  found  and  factors  believed  to 
be  contributing  to  the  decline  of  the 
spruce-fir  forest  ecosystem  in  the 
Southeast  into  this  final  rule,  as 
requested  by  the  TVA.  The  Service  has 
also  added  additional  citations  to  this 
final  rule  to  support  statements 
concerning  possible  factors  contributing 
to  the  decline  of  spruce-fir  forests 
associated  with  populations  of  the 
spruce-fir  moss  spider. 

One  comment  opposing  the  proposal 
to  list  the  spruce-fir  moss  spider  was 
received.  This  individual  stated  that 
"The  scientific  community,  and  the 
Service  in  particular,  need  to  recognize 
that  extinction  has  always  been  a 
continuing  process  and  will  continue  to 
be  so."  The  Service  agrees  that 
extinction  can  be  a  natural  process. 
Extinction  occurs  naturally  as  species 
respond  by  evolving  into  new  species, 
or  are  unable  to  respond  (become 
extinct)  to  a  changing  environment. 


However,  virtually  all  of  the  historical 
extinctions  that  have  been  documented 
are  attributable  either  directly  or 
indirectly  to  hiunan  induced 
environmental  changes  (Greenway  1967; 
Frankel  and  Soule  1981;  Soule  1983), 
changes  that  are  too  new  (changes  that 
most  species  have  not  evolved  the 
ability  to  cope  with;  i.e.,  exotic  pests, 
pollutants,  etc.),  too  rapid,  and  too 
destructive  to  allow  the  species  the 
chance  to  respond.  A  species  being 
eliminated  by  processes  such  as  the 
human  related  introductions  of  exotic 
pests,  applications  of  poisonous 
chemicals,  forest  clearing,  etc.,  is  far 
different  than  a  species  being  unable  to 
adapt  to  a  naturally  changing 
envirorunent.  Further,  the  Act  requires 
the  Service  to  list  species  that  are  in 
danger  of  going  extinct  without  regard 
as  to  what  factor  may  be  inducing 
extinction. 

This  same  respondent  also  inquired 
whether  there  is  documentation  that 
pollution  is  a  contributing  factor  to  the 
loss  of  forest  cover.  The  Service 
recognizes  that  the  possible  role  of 
atmospheric  pollution  in  the  decline  of 
the  high  elevation  spruce  in  spruce-fir 
forest  ecosystem  in  the  southern 
Appalachians  is  a  controversial  and 
highly  complex  topic.  However,  several 
studies  have  been  conducted  and  are 
currently  ongoing  to  address  this  issue 
and,  while  opinions  vary  and  much 
more  research  is  needed,  there  is  field 
and  laboratory  data  available  that 
indicates  that  atmospheric  pollution  in 
combination  with  other  stress  factors 
has  played  a  role  in  the  deterioration  of 
the  health  of  high  elevation  red  spruce 
in  the  southern  Appalachians  (Johnson 
etal.,  1992). 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  spruce-fir  moss  spider  should 
be  classified  as  an  endangered  species. 
Procedures  found  at  section  4(a)(1)  of 
the  Act  and  regulations  implementing 
the  listing  provisions  of  the  Act  (50  CFR 
part  424)  were  followed.  A  species  may 
be  determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  spruce-fir  moss  spider 
are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  arrange.  The 
spruce-fir  moss  spider  is  known  to  be 
endemic  only  to  high-elevation  spruce- 
fir  forests  of  western  North  Carolina  and 
eastern  Tennessee.  Historically,  the 
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species  has  been  reported  fi-om  four 
sites  in  North  Carolina  and  one  in 
Tennessee.  In  North  Carolina  the 
species  has  been  recorded  from  two 
sites  in  Swain  County,  one  in  Yancey 
County,  and  one  in  Avery/Caldwell " 
Counties  (Coyle  1981,  Harp  1992).  In 
Tennessee,  the  species  is  known  ft-om 
only  one  site  in.  Sevier  County  (Covle 
1981).  ^ 

During  1989  and  through  1992,  both 
historic  and  potential  habitat  of  the 
species  was  surveyed  (Harp  1991,  1992) 
No  new  populations  of  the  spruce-fir 
moss  spider  were  discovered  and  of  the 
five  previously  recorded  populations, 
only  one— the  Avery  and  Caldwell 
County,  North  Carolina,  population- 
appears  to  be  stable  (Harp  1992). 

The  Yancey  County,  North  Carolina, 
population  appears  to  have  been 
extirpated,  and  only  one  individual 
could  be  found  at  each  of  the  two  sites 
in  Swain  County,  North  Carolina  (Harp 
1992).  The  population  in  Sevier  County, 
Tennessee,  was  surveyed  in  1989  and 
was  considered  (o  be  relatively  healthy 
at  that  time  (Harp  1991).  However, 
revisits  to  this  site  in  1992  found  that 
the  population  level  is  declining, 
apparently  in  conjunction  with  a  rapid 
decline  of  Eraser  fir  occurring  at  the  site 
and  associated  desiccation  of  moss-mat 
habitat  (Harp  1992).  Recent  monitoring 
of  this  population  indicates  that  it  will 
likely  be  extirpated  within  the  next  1  to 
2  years  (Harp,  personal  communication 
1994).  ' 

The  spruce-fir  moss  spider  is  very 
sensitive  to  desicjcation  and  requires 
situations  of  high  and  constant 
humidity  (Coyle  3981;  Harp  1991. 
1992).  Loss  of  forest  canopy  (primarily 
the  Fraser  fir,  the  dominant  canopy 
species  in  the  forest  stands  where  the 
spider  has  been  found)  leading  to 
increased  light  and  decreased  moisture 
on  the  forest  floor  (resulting  in 
desiccation  of  the  moss  mats)  appears  to 
be  the  major  cause  for  the  loss  and 
decline  of  the  spruce-fir  moss  spider  at 
all  four  of  these  sites  and  the  major 
threat  to  the  species'  continued 
existence.  In  a  1991  letter  to  Mr.  Keith 
Langdon  (National  Park  Service.  Great 
Smoky  Mountains  National  Park),  Dr. 
Frederick  Coyle  (Western  Carolina 
University)  indicated  that  the  spruce-fir 
moss  spider  was  common  at  one  of  the 
sites  in  Swain  County,  North  Carolina, 
as  late  as  1983  but  was  extremely  rare 
by  1988.  In  his  letter  to  Mr.  Langdon. 
Dr.  Coyle  stated  that  many  of  the  moss 
mats  at  this  site  had  become  dry  and 
loose,  which  he  suspected  was  due 
largely  to  deterioration  of  the  forest 
canopy  at  the  site. 

Fraser  fir  at  all  foiu-  of  these  sites  fi-om 
which  the  spider  has  been  recorded  (the 


Swain  and  Yancey  County  sites  in  North 
Carolina  and  the  Sevier  County, 
Tennessee,  site)  have  suffered  extensive 
mortality,  believed  to  be  primarily  due 
to  infestation  by  the  balsam  wooly 
adelgid  (J.  Harp,  Oak  Ridge  National 
Laboratory,  personal  communication. 
1993),  a  non-native  insect  pest  believed 
to  have  been  introduced  into  the  United 
States,  around  1900,  from  Europe 
(Kolinsky  1916;  Eagar  1984).  The 
adelgid  was  first  detected  in  North 
Carolina  on  Mount  Mitchell  in  1957 
(Speers  1958),  though  it  was  likely 
established  at  that  site  as  early  as  1940, 
and  ft-om  Mount  Mitchell  it  spread  to 
the  Fraser  fir  communities  throughout 
the  southern  Appalachians  (Eagar  1984). 
Most  mature  Fraser  fir  are  easily  killed 
by  the  adelgid  (Amman  and  Speers 
1965)  with  death  occurring  within  2  to 
7  years  of  the  initial  infestation  (Eacar 
1984).  ^ 

While  the  loss  of  the  Fraser  fir 
appears  to  be  the  most  significant  threat 
to  the  remaining  spruce-fir  moss  spider 
populations,  the  combined  effects  of 
several  other  factors  are  also  believed  to 
be  stressing  and  contributing  to  the 
decline  of  the  high  elevation  spruce-fir 
forest  stands.  Bruck  (1988)  estimated 
that  trees  45  through  85  years  of  age  at 
the  summit  of  Mount  Mitchell,  (the  site 
in  Yancey  County,  North  Carolina, 
where  the  species  is  now  believed'to  be 
extirpated)  showed  an  average 
defoliation  of  75  to  90  percent  and  that 
all  the  trees  e.xhibited  some  form  of 
growth  reduction.  He  hypothesized  that 
atmospheric  pollution  was  a  possible 
factor  in  the  decline.  Regional  scale  air 
pollution  in  combination  with  other 
stress  factors  is  beUeved  to  have  played 
a  significant  role  in  the  deterioration  of 
the  health  of  high  elevation  red  spruce 
in  the  east  (Johnson  et  al.  1992).  Site 
deterioration  due  to  past  land  use 
history  (past  logging  and  burning 
practices  in  southern  Appalachians)  and 
winter  injun,'  have  also  been  identified 
as  possible  contributing  factors  (Peart  et 
al.  1992).  The  death  and  thinning  of  the 
canopy  trees  within  these  stands  also 
cause  the  remaining  trees  to  be  more 
susceptible  to  wind  and  other  storm 
damage,  which  has  become  a  major 
concern  at  the  Sevier  County. 
Tennessee,  site  (J.  Harp,  personal 
communication  1992). 

The  spruce-fir  forest  at  the  site 
harboring  the  Avery/Caldwell  County. 
North  Carolina,  population  of  the 
spruce-fir  moss  spider  has  not 
experienced  the  degree  of  decline  that 
has  occurred  (and  is  occurring)  at  the 
other  sites  known  to  support  (or  to  have 
supported)  populations  of  the  spider. 
However,  the  same  factors  that  are 
believed  to  have  resulted  in  the  decline 


of  the  spruce-fir  forest  and  the 
associated  loss  of  suitable  moss-mat 
habitat  at  these  other  sites  threaten  this 
population  and  its  habitat  at  this  site  as 
well. 

B.  Overutihzation  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  spruce-fir  moss  spider  is 
not  currently  known  to  be  commercially 
valuable;  however,  because  of  its 
extreme  rarity  and  uniqueness,  it  is 
conceivable  that  it  could  be  sought  by 
collectors.  It  is  one  of  only  two  members 
of  the  genus  Microhexura.  it  is  the  only 
representative  of  the  primitive  family  ' 
Dipluridae  in  eastern  North  America' 
and  is  one  of  the  smallest  of  the  world  s 
"tarantulas."  While  collecting  or  other 
intentional  take  is  not  presently 
identified  as  a  factor  contributing  to  the 
species'  decline,  the  low  numbers,  slow- 
reproductive  rate,  and  extremely 
restricted  range  of  the  spruce-fir  moss 
spider  make  it  unlikely  that  the  species 
could  withstand  even  moderate 
collecting  pressure; 

C.  Disease  orpredation.  It  is  presently 
unknown  whether  disease  or  predation' 
have  played  a  role  in  the  decline  of  the 
spruce-fir  moss  spider.  Further  research 
is  needed  in  this  area.  While  predation 
is  not  thought  to  be  a  significant  threat 
to  a  healthy  population  of  the  spruce-fir 
moss  spider,  it  could  limit  the  recovery 
of  the  species  or  contribute  to  the  local 
extirpation  of  populations  already 
depleted  by  other  factors.  Possible 
predators  of  the  spruce-fir  moss  spider 
include  pseudoscorpions,  centipedes, 
and  other  spiders  (Harp  1992). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Neither  the 
State  of  Nort.h  Carolina  nor  the  State  of 
Tennessee  include  arachnids  on  their 
lists  of  endangered  and  threatened 
species;  therefore,  the  species  is 
unprotected  in  both  States.  Federal 
listing  will  provide  protection  for  the 
spruce-fir  moss  spider  throughout  its 
range  by  requiring  Federal  permits  to 
take  the  species  and  by  requiring 
Federal  agencies  to  consult  with  the 
Service  when  activities  they  fund, 
authorize,  or  carry  out  may  affect  the 
species. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  Only 
one  of  the  four  remaining  populations  of 
this  species  appears  stable.  The  oLher 
three  surviving  populations  are 
extremely  small  and  all  four 
populations  are  geographically  isolated 
from  one  another.  Therefore,  the  long- 
term  genetic  viability  of  these 
populations  is  in  doubt.  Also,  the 
restricted  range  of  each  of  the  sun'iving 
populations  makes  them  extremely 
vulnerable  to  extirpation  from  a  single 
event  or  activity,  such  as  a  severe  storm. 


6972  Federal  Register  /  Vol.  60.  No.  24  /  Monday.  February  6.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  24  /  Monday.  February  6.  1995  /  Rules  and  Regulations 


6973 


fire,  land-clearing  or  timbering 
operation,  pesticide/herbicide 
application,  etc.  Because  they  are 
isolated  from  one  another  natural 
repopulation  of  an  extirpated 
population  would  be  unlikely  without 
human  intervention. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  make  this  rule 
final.  The  species  has  been  greatly 
reduced  in  numbers  throughout  the 
majority  of  its  historic  range  and 
presently  is  known  to  occur  at  only  four 
locations.  At  two  of  these  locations, 
only  lone  individuals — one  at  each 
location — have  been  observed  in  recent 
years;  at  a  third  location  the  species  has 
undergone  a  rapid  decline  in  numbers 
and  is  endangered  by  further  habitat 
degradation/alteration.  Only  one  of  the 
remaining  populations  appears  to  be 
stable  at  this  time,  and  it  is  threatened 
by  many  of  the  same  factors  that  are 
believed  to  have  resulted  in  the 
extirpation  or  decline  of  the  other 
historically  known  populations.  Due  to 
the  species'  history  of  population  loss 
and  decline  and  the  extreme, 
vulnerability  of  the  sur\'iving 
populations,  threatened  status  does  not 
appear  appropriate  for  this  species. 
Critical  habitat  is  not  being  proposed  for 
this  species  at  this  time  for  the  reasons 
discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  requires 
that,  to  the  maximum  extent  prudent 
and  determinable,  the  Secretary 
designates  critical  habitat  at  the  time  the 
species  is  determined  to  be  endangered 
or  threatened.  The  Service's  regulations 
(50  CFR  424.12(a)(1))  state  that 
designation  of  critical  habitat  is  not 
prudent  when  one  or  boti;  of  the 
following  situations  exist:  (1)  The 
species  is  threatened  by  taking  or  other 
activity  and  the  identification  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  threat  to  the  species  or  (2) 
such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species.** 
The  Service  finds  that  designation  of 
critical  habitat  is  not  prudent  for  this 
species.  Such  a  determination  would 
result  in  no  knovim  benefit  to  the 
spruce-fir  moss  spider,  and  designation 
of  critical  habitat  could  further  threaten 
the  species. 

Section  7  of  the  Act  requires  that 
Federal  agencies  insure  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  hsted  species,  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat.  (See 
"Available  Conservation  Measures" 


section  for  a  further  discussion  of 
section  7.)  As  part  of  the  development 
of  this  rule.  Federal  and  State  agencies 
were  notified  of  the  spruce-fir  moss 
spiders'  general  distribution,  and  they 
were  requested  to  provide  data  on 
proposed  Federal  actions  that  might 
adversely  affect  the  species.  No  specific 
projects  were  identified.  Should  any 
future  projects  be  proposed  in  areas 
inhabited  by  the  spruce- fir  moss  spider, 
the  involved  Federal  agency  will 
already  have  the  general  distribution 
data  needed  to  determine  if  the  species 
may  be  impacted  by  their  action.  If 
needed,  more  specific  distribution 
information  v\  ould  be  provided. 

Three  of  the  four  surviving 
populations  of  the  spruce-fir  moss 
spider  are  considered  to  be  extremely 
small,  and  suitable  habitat  at  each  of  the 
four  sites  still  supporting  the  species  is 
very  limited.  Thus,  any  Federal  action 
with  the  potential  to  result  in  significant 
adverse  modification  or  destruction  of 
the  species'  habitat  would  also  likely 
jeopardize  its  continued  existence, 
thereby  triggering  both  the  destruction 
or  adverse  modification  of  critical 
habitat  standard  and  the  jeopardy 
standard.  Therefore,  no  additional 
protection  for  the  spruce-fir  moss  spider 
would  accrue  from  critical  habitat 
designation  that  would  not  also  accrue 
from  listing  the  species.  Conseque.itly, 
when  listed,  habitat  protection  for  the 
spruce-fir  moss  spider  will  be 
accomplished  through  the  section  7 
jeopardy  standard  and  section  9 
prohibitions  against  take. 

In  addition,  the  spruce-fir  moss  spider 
is  very  rare  and  unique,  and  taking  for 
scientific  purposes  and  private 
collection  could  pose  a  threat  if  specific 
site  information  were  released.  The 
publication  of  critical  habitat  maps  in 
the  Federal  Register,  local  newspapers, 
and  other  publicity  accompanying 
critical  habitat  designation  could 
increase  the  collection  threat.  The 
locations  of  populations  of  these  species 
have  consequently  been  described  only 
in  general  terms  in  this  proposed  rule. 
Any  existing  precise  locality  data  would 
be  available  to  appropriate  Federal, 
State,  and  local  government  agencies 
from  the  Service  office  deiicribed  in  the 
ADDRESSES  Section;  from  the  Service's 
Raleigh  Field  Office,  P.O.  Box  33726. 
Raleigh,  North  CaroUna  27636-3726;  the 
Service's  Cookeville  Field  Office,  446 
Neal  Street.  Cookeville.  Tennessee 
38501;  and  from  the  North  Carolina 
Wildlife  Resources  Agency.  North 
Carolina  Natural  Heritage  Program. 
Tennessee  Wildlife  Resources  Agency, 
and  Tennessee  Department  of 
Conservation. 


Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  fisted  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Ser\'ice.  The  Service  has  notified 
Federal  agencies  that  may  have 
programs  that  affect  the  species.  Federal 
activities  that  occur  and  impact  the 
species  include,  but  are  not  limited  to. 
the  carr>'ing  out  or  issuance  of  permits 
for  construction,  recreation  or 
development  actions  that  could  result  in 
the  loss  or  thinning  of  the  high- 
elevation  forest  canopy,  and  pesticide  o- 
herbicide  applications  for  the  control  of 
noxious  insects  or  weeds.  It  has  been 
the  experience  of  the  Service,  however, 
that  nearly  all  section  7  consultations 
can  be  resolved  so  that  the  species  is 
protected  and  the  project  objectives  met. 

Section  9  of  the  Act  and 
implementing  regulations  found  at  50 
CFR  17.21  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildUfe.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (includes 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  or  collect;  or  to 
attempt  any  of  these),  import  or  export, 
ship  in  interstate  commerce  in  the 
course  of  a  commercial  activity,  or  sell 
or  offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  It  also  is 


illegal  to  possess,  sell,  deliver,  carrv, 
transport,  or  ship  any  such  wildlife  that 
has  been  taken  illegally.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherv^ise  prohibited  activities 
involving  endangered  wildfife  species 
under  certain  circumstances. 
Regulations  govieming  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34272).  to  identify 
to  the  maximum  extent  practicable  at 
the  time  of  listing  those  activities  that 
would  constitute  a  violation  of  Section 
9  of  the  Act.  The  intent  of  this  policy 
is  to  increase  public  awareness  of  the 
listing  on  proposed  and  on-going 
activities  within  a  species'  range. 
Activities  that  could  potentially  result 
in  "take"  of  the  spruce-fir  moss  spider 
include,  but  are  not  hmited  to. 
unauthorized  collecting  or  handling  of 
the  spider,  unauthorized  pesticide 
applications  within  the  occupied  habitat 
of  the  spider,  or  intentional  or 
unauthorized  destruction  of  the  species' 
habitat  (e.g.,  burning  or  forest  clearing 
within  the  occupied  range  of  the 
species;  trampling  or  other  disturbance 
of  the  moss  mats,  within  which  the 
species  occurs,  etc.). 

Questions  regalrding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Asheville 
Office  (see  ADDRESSES  section).  Requests 
for  copies  of  the  regulations  regarding 
li-sted  wildlife  and  inquiries  about 
prohibitions  and  permits  should  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Southeast  Regional  Office, 
Ecological  Services.  Division  of 
Endangered  Species.  1875  Century 
Boulevard.  Atlanta,  Georgia  30345-3301 
(Telephone  404/879-7099;  Facsimile 
404/679-7081). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 


authority  of  the  National  Environmental 
Pohcy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 
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Wildlife  Service.- Ashevilie.  North 
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Author 

The  primarv'  author  of  this  proposed 
mie  is  John  A.  Fridell,  U.S.  Fish  and 
Wildlife  Service,  Asheville  Field  Office, 
330  Ridgefield  Court.  Asheville,  North 
Carolina  28806  (704/665-1193  E.\t 
225). 

List  of  Subjects  in  50  CFR  Pari  17 

Endangered  and  threatened  species. 
Exports,  In-.pons,  Reporting  and 
recordkeeping  requirements,  and 

Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 


PART  17— [AMENDED] 

1.  The  authority  citation  fur  part  17 
continues  to  read  as  follows: 

Authority:  16  U  S  C.  1.<61-H07;  16  l.SC 
1531-1544.  16  use.  42Q1-J245.  Pub.  L.  99- 
625.  100  Stat.  3500:  unless  otherwise  noted 

2.  Section  17.11(h)  is  amended  bv 
adding  the  following,  in  alphabetical 
order  under  ARACHNIDS,  to  the  List  of 
Endangered  and  Threatened  Wildhfe,  to 
read  as  follows: 

§  17.11  Endangered  and  threatened  wildlife. 

•  «  » 

(h)*   *    'V 


«  • 
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Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate 
population 
where  en- 
dangered or 
threatened 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Arachnids 


Sptder,  spruce-fir  moss      Microhexura  montivaga    U.S.A  (NC  arxJ  TN) 


NA    E 


576 


NA 


NA 


Dated:  December  12. 1994. 
Mollie  H.  Beattie, 
Director.  Fish  and  Wildlife  Service. 
IFR  Doc.  95-2836  Filed  2-3-95;  8:45  am) 
BILUNG  COOE  43ia-SS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  941241-4341;  1.0. 
0201 95A] 

Groundflsh  of  the  Bering  Sea  and 
Aleutian  Islands  Area;  Atka  Mackerel  In 
the  Eastern  Aleutian  District  and 
Bering  Sea 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA). 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  Atka  mackerel  in  the  Eastern 
Aleutian  District  and  Bering  Sea  subarea 
of  the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 


necessary  to  prevent  exceeding  the 
interim  specification  of  Atka  mackerel 
in  these  areas. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  February  2. 1995,  until  12 
midnight,  A.l.t.,  December  31, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker.  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Flan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

In  accordance  with  §675.20(a)(7)(i). 
the  interim  1995  specifications  of 
groundfish  for  the  BSAI  (59  FR  64346. 
December  14. 1994)  established  2,864 
metric  tons  (mt)  as  the  interim 
allowance  of  Atka  mackerel  for  the 
Eastern  Aleutian  District  and  the  Bering 
Sea  (BS)  subarea. 

The  Director,  Alaska  Region.  NMFS 
(Regional  Director),  has  determined,  in 


accordance  with  §  675.20(a)(8),  that  the 
Atka  mackerel  total  allowable  catch 
(TAC)  in  the  Eastern  Aleutian  District 
and  BS  subarea  soon  will  be  reached. 
Therefore,  the  Regional  Director  has 
established  a  directed  fishing  allowance 
of  2,464  mt  after  determining  that  400 
mt  will  be  taken  as  incidental  catch  in 
directed  fishing  for  other  species  in  the 
Eastern  Aleutian  District  and  BS 
subarea.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  Atka 
mackerel  in  the  Eastern  Aleutian 
District  and  the  BS  subarea. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §  675.20 
and  is  exempt  from  review  under  E.O. 
12866 

Authority:  16  U.S.C.  1801  at  seq. 

Dated:  February  1,  1995. 

David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Senice. 

[FR  Doc.  95-2844  Filed  2-1-95;  4:28  pm) 

BILLING  COOE  3510-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  318  and  381 
(Docket  No.  93-008P/E] 
RIN  0583-AB68 

Poultry  Products  Produced  by 
Mechanical  Separation  and  Products  in 
Which  Such  Poultry  Products  Are 
Used 

AGENCY:  Food  Siifety  and  Inspection 
Service,  USDA.    , 

ACTION:  Proposed  rule;  extension  of 
comment  period. 


SUMMARY:  On  Dei»mber6,  1994,  the 
Food  Safety  and  Inspection  Service 
(FSIS)  proposed  to  amend  the  poultry 
products  inspection  regulations  to 
prescribe  a  definition  and  standard  of 
identity  and  composition,  as  well  as 
labeling  and  other  requirements  for 
mechanically  separated  poultry 
products— mechanically  separated 
(kind)  (MS(K))— and  requirements  for 
meat  or  poultry  products  containing 
MS(K)  as  an  ingredient.  The  proposed 
action  would  help  ensure  that  meat  and 
poultr>'  products  distributed  to 
consumers  are  not  labeled  in  a  false  or 
misleading  manner  and  are  not 
misbranded.  FSIS  has  received  requests 
to  extend  the  comment  period  so  that 
interested  parties  may  have  more  time 
to  consider  the  paints  in  the  proposal 
and  to  develop  their  comments  more 
thoroughly.  FSIS  has  determined  that 
these  requests  should  be  granted  and  is, 
therefore,  extending  the  comment 
period  for  an  additional  30  days. 
DATES:  Comments  must  be  received  on 
or  before:  March  6,  1995. 
ADDRESSES:  Written  comments  to: 
Policy,  Evaluation  and  Planning  Office, 
Attn.  Diane  Moore,  FSIS  Docket  Clerk. 
Room  3171.  South  Building,  Food 
Safety  and  Inspection  Service.  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250.  Oral  comments  should  be 
directed  to  Mr.  John  W.  McCutcheon 
(202) 720-2709. 
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FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  McCutcheon,  Deputy  Administrator, 
Regulatory  Programs,  Food  Safetv  and 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250, 
Area  Code  (202)  720-2709. 

SUPPLEMENTARY  INFORMATION:  On 
December  6,  1994,  FSIS  published  in 
the  Federal  Register  a  propo.sed  rule  (59 
VR  62629)  to  amend  the  poultry' 
products  inspection  regulations  to  ' 
prescribe  a  definition  and  standard  of 
identity  and  composition  for  the  finely 
comminuted  poultry  product  that 
results  from  the  mechanical  separation 
and  removal  of  most  of  the  bone  from 
poultn,'  carcasses  and  parts  of  carcasses 
("Mechanically  Separated 
(Kind)(MS(K))j."  including 
requirements  for  bone  solids  content  • 
(measured  as  calcium  content)  and  hone 
particle  size;  to  specify  certain 
limitations  for  the  use'of  MS(K):  to 
establish  recordkeeping  requirements 
for  bone  solids  content  and  bone 
particle  size;  and  to  establish  labeling 
requirements  for  MS(K),  and  for  poultry 
products  and  meat  food  products 
containing  MS(K)  as  an  ingredient.  The 
proposal  is  intended  to  establish  the 
Agency's  requirements  with  respect  to 
poultry  products  produced  by 
mechanical  separation,  including  the 
requirement  that  they  be  distinctlv 
labeled,  e.g.,  "mechanically  separated 
chicken."  The  proposed  labeling  and 
other  requirements  are  intended  to  help 
ensure  that  meat  and  poultry  products 
distributed  to  consumers  are  not  labeled 
in  a  false  or  misleading  manner  and  are 
not  misbranded. 


Interested  persons  were  given  until 
February  6.  1995.  to  submit  comments 
on  the  proposed  regulatory 
amendments.  FSIS  has  received  requests 
from  several  meat  and  poultry  trade 
associations  and  manufacturers  of 
processed  meat  and  poultry  products  to 
extend  the  comment  period  for  the 
proposal.  They  have  asked  for 
additional  time  to  study  and  develop 
information  on  issues  relating  to  the 
proposal. 

FSIS  considers  these  requests  to  be 
reasonable  and  is  interested  in  receiving 
the  additional  comments  that  would  be 
submitted  during  an  extended  comment 
period.  Accordingly,  the  comment 
period  for  the  proposal  is  being 
extended  for  30  days. 

D<inf!  .It  Washington.  DC.  on  Fobninrv  2 
1995. 

MicJiaei  R.  Taylor. 

Acting  I  ndcr  Sfcretanfor  Food  Safetv 
(FR  Doc.  95-2929  Filed  2-.1-93:  8  45  am] 

HLLING  COOE  3410-OM-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  95-ASO-2] 

Proposed  Amendment  of  Class  D  and 
Class  E4  Airspace;  Louisville,  KY 

AGENCY:  Federal  Aviation 

Administration  (F.\A),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


The  proposed  rule  provided  extensive 
discussion  on:  the  historical  background 
relating  to  the  development,  u.se.  and 
regulation  of  MS(K);  the  health  and 
safety  aspects  of  MS(K);  the  state  of 
technology  for  producing  MS(K):  the 
results  of  analysis  of  comments  received 
in  response  to  two  advance  notices  of 
proposed  rulemaking  (ANPR's)  on 
MS(K)  that  the  Agency  had  published, 
respectively,  on  June  15,  199.3,  (58  FR 
33040).  and,  on  March  3,  1994,  (59  FR 
10230):  and  the  proposed  regulatory 
requirements.  The  first  ANPR  had  ' 
addressed  the  need  foh  labeling  poultry 
products  containing  MS(K)  as  an 
ingredient  and  the  secbnd  had 
concerned  definitions,rstandards, 
labeling,  and  other  requirements  for 
MS(K). 


SUMMARY:  This  notice  proposes  to 
reduce  the  size  of  the  Class  D  and  Class 
E4  airspace  at  Louisville,  KY.  The  VOR 
RWY  19  Standard  Instrument  Approach 
(SLAP)  for  the  Louisville  Bowman  Field 
Airport  has  been  cancelled.  Therefore,  a 
portion  of  the  Louisville  Bowman  Field 
Class  D  and  Class  E4  airspace  currently 
designated  northnortheast  of  the  airport 
is  no  longer  needed. 
DATES:  Comments  must  be  received  on 
or  before  March  22,  1995. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
95-ASO-2,  Manager,  System 
Management  Branch.  ASO-530.  P.O 
Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  5.'iO. 
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1701  Columbia  Avenue.  College  Park. 
Georgia  30337.  telephone  (404)  305  - 
5586. 

FOR  FURTHER  INFORIIATION  CONTACT: 
Michael  J.  Powderly,  System 
Management  Branch.  Air  Traffic 
Division.  Federal  Aviation 
Administration.  P.O.  Box  20636. 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5570. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaic^ing 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulator}',  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  95-ASO-2."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  550. 1701  Columbia 
Avenue.  College  Park,  Georgia  30337. 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager. 
System  Management  Branch,  ASO-530. 
Air  Traffic  Division,  P.O.  Box  20636. 
Atlanta.  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM*s  should  also 
request  a  copy  of  Advisory  Circular  No. 


11-2 A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
reduce  the  size  of  the  Class  D  and  Class 
E4  airspace  at  Louisville,  KY.  The  VOR 
RVVY  19  SIAP  for  the  Louisville 
Bowman  Field  Airport  has  been 
cancelled.  Therefore  a  portion  of  the 
Louisville  Bowman  Field  Class  D  and 
Class  E4  airspace  currently  designated 
northnortheast  of  the  airport  is  no 
longer  needed.  Designations  for  Class  D 
and  Class  E4  airspace  are  published  in 
Paragraphs  5000  and  6004  respectively 
of  FAA  Order  7400.9B  dated  July  18. 
1994  and  effective  September  16. 1994 
which  is  incorporated  by  reference  in 
CFR  71.1.  The  Class  D  and  Class  E4 
airspace  designations  listed  in  this 
document  wo :i Id  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant 
regiihator>'  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subject  in  14  CFR  Part  71 

Airspace.  Incorporation  by  referencet 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  7i 
continues  to  read  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E  O.  108S4.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  369;  49  II.S.C  106(g):  14  CFR 
11.69 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 


Administration  Order  7400.9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace 


ASO  KY  D  Louisville  Bowman  Field.  KY 
(Revisedl 

Louisvillp  Bowman  Field,  KY 

(Lat.  38°13'41"  N.  long.  85°39'48"  VV) 
Loui.sviile  Standiford  Field.  KY 
(Lat.  38''10'29"  N.  long.  85°44'11"  W) 
That  airspace  extending  upward  from  the 
surface  to  but  not  including  2.200  feet  MSL 
within  a  3.9-mile  radius  of  Bowman  Field, 
excluding  that  portion  within  the  Louisville 
Standiford  Field  Class  C  Airspace  .Area,  and 
excluding  that  portion  south  of  the  081° 
bearing  from  Standiford  FieUi.  and  also 
excluding  that  portion  north  of  Louisville 
Standiford  Field  Class  C  Airspace  Area  and 
west  of  a  line  drawn  from  lat.  38^1 1  28"  N. 
long.  85°42'01"  W  direct  thru  the  point 
where  the  030°  bearing  from  Standiford  Field 
intersects  the  5-mile  radius  from  Standiford 
Field  to  the  point  of  intersection  with  the  3.9- 
milo  radius  from  Bowman  Field.  This  Class 
D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airman.  The  effective 
dates  and  times  will  thereafter  be 
continuously  published  In  the  Airjxjrt/ 
Facility  Directory. 


Paragraph  6004    Class  E  Airspace  Areas 
Designated  as  an  Extension  to  Class  D 
Surface  Area 


ASO  KY  E4  Louisville  Bowman  Field.  KY 
(Revised) 

Louisville  Bowman  Field.  KY 

(Lat.  38°13'41"  N.  long.  85°39  48"  W) 
Bowman  VOK/DME 
(Lat.  38^349"  N,  long.  85°39'53  '  VV) 
That  airspace  extending  upward  from  the 
surface  within  2.4  miles  each  side  of  the 
Bowman  VOR/DME  067°  radial,  extending 
from  the  3  9-mile  radius  of  Bowman  Field  to 
7  miles  east  of  Bowman  VOR/DME.  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  Umos  established  in 
advance  by  a  Notice  to  Airman.  The  effective 
dates  and  times  will  thereaftes^ 
continuously  published  in  the  airport/ 
Facility  Directorv'. 
*         *         •         *         « 

Issued  in  College  Park.  C^orgia,  on  January 
10.  1995. 
Michael  |.  Powderly. 

Acting  Manager.  Air  Traffic  Division. 

Southern  Region. 

IFR  Doc.  95-2808  Filed  2-3-95:  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Chapter  11 

Meetings  of  the  Indian  Gas  Valuation 
Negotiated  Rulemaking  Committee 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Secretary  of  the 
Department  of  the  Interior  (Department) 
has  established  an  Indian  Gas  Valuation 
Negotiated  Rulemaking  Committee 
(Committee)  to  develop  specific 
recommendations  with  respect  to  Indian 
gas  valuation  under  its  responsibilities 
imposed  by  the  Federal  Oil  and  Gas 
Royalty  Management  Act  of  1982,  30 
U.S.C.  1701  etseq.  (FOGRMA).  The 
Department  has  determined  that  the 
establishment  of  this  Committee  is  in 
the  public  interest  and  will  assist  the 
Agency  in  performing  its  duties  under 
FOGRMA. 

DATES:  The  Committee  will  meet  on 
February  22-23,  and  March  8-9,  1995, 
8:30  a.m.  to  5:00  p.m.  each  day. 
ADDRESSES:  The  February  meetings  will 
be  held  at  the  Council  of  Energy 
Resource  Tribes  (CERT).  BoardRoom, 
25th  floor.  1999  Broadway,  Denver, 
Colorado,  80202,  telephone  (303)  297- 
2378. 

The  March  meetings  will  be  held  at 
the  Lakewood  Compliance  Division,    * 
Golden  Hill  Office  Building,  Suite  B200, 
12600  West  Colfax  Avenue,  Lakewood 
Colorado  80215,  telephone  (303)  275- 
7401. 

Written  statements  may  be  submitted 
to  Mr.  Donald  T.  Sant.  Deputy  Associate 
Director  for  Valuation  and  Operations, 
Minerals  Management  Service,  Royalty- 
Management  Program.  P.O.  Box  25165. 
MS-3100,  Denver.  CO  80225-0165. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Donald  T.  Sant,  Deputy  Associate 
Director  for  Valuation  and  Operations, 
Minerals  Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165. 
MS-3100,  Denver.  Colorado,  80225- 
0165,  telephone  number  (303)  231- 
3899,  fax  number  (303)  231-3194. 
SUPPLEMENTARY  INFORMATION:  The 
location  and  dates  of  future  meetings 
will  be  published  in  the  Federal 
Register. 

The  meeting  will  be  open  to  the 
public  without  advanced  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the 
Committee  for  its  consideration. 


Written  statements  should  be 
submitted  to  the  address  listed  above. 
Minutes  of  Committee  meetings  will  be 
available  for  public  inspection  and 
copying  10  days  following  each  meeting 
at  the  same  address.  In  addition,  the 
materials  received  to  date  during  the 
input  sessions  are  available  for 
inspection  and  copying  at  the  same 
address. 

Dated:  February  1, 1995. 
Donald  T.  Sant. 

Acting  Associate  Director  for  Royalty 
Management. 

[FR  Doc.  95-2931  Filed  2-3-95:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  222 

[Docket  No.  940822-4334;  I.D.  101194C] 

Endangered  and  Threatened  Species; 
Status  of  Snake  River  Spring/Summer 
Chinook  Salmon  and  Snake  River  Fall 
Chinook  Salmon;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  On  December  28, 1994.  NMFS 
issued  a  proposed  rule  to  permanently 
reclassify  Snake  River  spring/summer 
and  Snake  River  fall  chinook  salmon 
[Oncorhynchus  tshawv-fscha]  as 
endangered.  The  closing  date  for 
comments  on  this  proposed  rule  was 
inadvertently  listed  as  February  21. 
1995.  NMFS  is  correcting  the  comment 
period  to  February  26,  1995,  to  allow  for 
a  60-day  comment  period  from  the  date 
of  publication.  In  addition,  the  due  date 
for  requests  for  a  public  hearing  is 
corrected  from  Februarv  6,  1995,  to 
Februar>'  11,  1995.  to  allow  for  a  45-day 
comment  period,  from  the  date  of 
publication. 

DATES:  Comments  must  be  received  by 
February  26,  1995.  Requests  for  a  public 
hearing  must  be  received  bv  Februarv 
11,1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin,  503-230-5430.  or  Marta 
Nammack.  301-713-1401. 

SUPPLEMENTARY  INFORMATION: 
Need  for  Correction 

As  published  the  proposed 
regulations  contain  errors  which  are  in 
need  of  clarification. 


Correction  of  Publication 

Accordingly,  the  publication  on 
December  28. 1994,  of  the  proposed 
regulations  (I.D.  101194C).  which  were 
subject  of  FR  Doc.  94-31869,  are 
corrected  as  follows: 

[Correct  edl 

On  page  66784,  under  the  preamble 
caption,  DATES,  correct  the  comment 
period  date  "February  21, 1995"  to  read 
"February  26, 1995",  and  correct  the 
requests  for  a  public  hearing  date  of 
"February  6.  1995"  to  read  "Februarv 
11,1995". 

Dated:  January  27. 1995. 
WUUam  VV.  Fox.  Jr.. 

Director.  Office  of  Protected  Resources. 

National  Marine  Fisheries  Service. 

(FR  Doc.  95-2849  Filed  2-3-95:  8:45  am| 
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50  CFR  Part  652 

[Docket  No.  950126030-603(M)1   I  D 
111794A] 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  1995  fishing  quotas 
for  surf  clams  and  ocean  quahogs; 
request  for  comments. 

SUMMARY:  NMFS  proposes  quotas  for  the 
Atlantic  surf  clam  and  ocean  quahog  ■ 
fisheries  for  1995.  These  quotas  were 
selected  from  a  range  defined  as 
optimum  yield  (OY)  for  each  fisherv. 
The  intent  of  this  action  is  to  establish 
allowable  harvests  of  surf  clams  and 
ocean  quahogs  from  the  Exclusive 
Economic  Zone  (EEZ)  in  1995. 
DATES:  Public  comments  must  be 
received  on  or  before  March  6.  1995. 
ADDRESSES:  Copies  of  the  Mid-Atlantic 
Fishery  Management  Council's  analysis 
and  recommendations  are  available 
ft-om  David  R.  Keifer.  Executive 
Director,  Mid-Atlantic  Fishery 
Management  Council.  Room  2115. 
Federal  Building.  300  South  New  Street. 
Dover.  DE  19901-6790. 

Send  comments  to  Jon  C.  Rittgers. 
Acting  Regional  Director.  Northeast 
Region.  NMFS,  1  Blackburn  Drive, 
Gloucester.  MA  01930-2298.  Mark  on 
the  outside  of  the  envelope. 
"Comments— 1995  Surf  Clam  and 
Ocean  Quahog  Quotas." 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin.  Resource  Policy  Analvst 
508-281-9104. 
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SUPPLEMENTARY  INFORMATION:  llie 

Fishery  Management  Plan  for  the 
Atlantic  Surf  Clara  and  Ocean  Quahog 
Fisheries  (FMP)  directs  NMFS.  in 
consultation  with  the  Mid- Atlantic 
Fishery  Management  Council  (Council). 
\fi  specify  quotas  for  surf  clams  and 
ocean  quahogs  on  an  annual  basis  frtHn 
a  range  to  represent  the  OY  for  each 
fishery. 

In  a  1992  policy,  the  Council  selected 
annual  harvest  levels  that  would  allow 
those  harvests  to  continue  for  at  least  10 
years  for  surf  clams  and  30  years  for 
ocean  quahogs.  As  a  hirther  refinement 
of  the  1992  policy,  the  Council  voted  in 
1993  that,  within  the  biological 
constraints  imposed  by  the  finite 
resource,  annual  quotas  would  be  set  at 
levels  that  will  meet  estimated  annual 
demand. 

For  siu-f  clams,  the  quota  must  fall 
within  the  OY  range  of  1.85  million  bu 
(652  thousand  hectoliters  (hL))  and  3.40 
million  bu  (1.2  million  hL).  For  ocean 
quahogs,  the  quota  must  fall  within  the 
OY  range  of  4.00  million  bu  (1.4  million 
hL)  and  6.00  million  bu  (2.1  million  hL). 

In  proposing  the  1995  quotas,  NMFS 
considered  the  available  stock 
assessments,  data  reported  by  harvesters 
and  processors,  and  other  relevant 
information  concerning  exploitable 
biomass  and  spawning  biomass,  fishing 
mortality  rates,  stock  recruitment, 
projected  effort  and  catches,  and  areas 
closed  to  fishing.  This  information  was 
presented  in  a  written  report  prepared 
hy  the  Council  and  adopted  by  the 
Director,  Northeast  Region.  NMFS. 

Proposed  quotas  as  recommended  by 
the  Council  are;  Surf  clams — 2.565 
million  bu  (933.8  thousand  hL);  ocean 
quahogs — 4.9  million  bu  (1.73  million 
hL).  These  proposed  quotas  represent 
de<:re3scs  from  the  1994  quotas  of  2.85 
miUian  bu  (1.0  million  hi.)  for  surf 
clams,  and  5.4  million  bu  (1.9  million 
hL)  for  ocea.n  quahogs. 

On  January  30  and  31, 1995,  the 
Northeast  Fisheries  Science  Center 
presented  a  new  stock  assessment  of 
surf  clams  and  ocean  quahogs.  Copies 
may  be  obtained  from  the  Northeast 
Fisheries  Scie.nce  Center.  166  Water 
Street.  Woods  Hole,  MA  02543. 
telephone:  508-548-5123.  Results  of 
this  stock  assessment  were  not  available 
to  the  Council  at  the  tifne  the  proposed 
1995  quotas  were  established. 

NMFS  is  concerned  that  the 
overfishing  definitions  for  these  two 
species,  as  contained  in  the  FMP,  may 
be  inadequate  to  protect  the  long-term 
productivity  of  these  resources,  based 
on  the  findings  of  a  recent  Scientific 
Review  Committee.  Therefore.  NMFS 
will  advise  the  Council  that  prior  to 
setting  the  1996  quotas,  it  should  revise 


these  definitions  to  ensure  they  have  a 
biological  basis. 

SurfClaiiis 

The  proposed  1995  quota  for  surf 
clams  of  2.565  million  bu  (933.8 
thousand  hL)  was  recommended  by  the 
Council  staff. 

The  potential  harvest  of  300,000  bu 
(105.7  thousand  hL)  from  the  Georges 
Bank  area,  which  constitutes  nearly  20 
percent  of  the  surf  clam  biomass.  was 
not  added  to  this  proposed  quota  on  the 
assumption  that  the  area  east  of  69*  W, 
long,  will  remain  closed  to  fishing  in 
1995  due  to  the  continued  danger  of 
paralytic  shellfish  poisoning  (PSP). 

Under  the  current  FMP,  the  Mid- 
Atlantic,  Nantucket  Shoals,  and  Georges 
Bank  areas  are  combined.  Therefore,  the 
300,000  bu  (105.7  thousand  hL)  from 
Georges  Bank  could  be  safely  harvested 
in  other  areas  west  of  69°  W.  long. 
However,  with  the  decline  in  abundance 
of  surf  clams  in  the  Mid-Atlantic  region, 
and  the  absence  of  a  significant  year 
class  since  1976  off  New  Jersey  and 
1977  off  the  Delmarva  peninsula,  the 
Council  concurred  with  staff 
recommendations  that  the  conservation 
of  the  resource  is  best  served  by 
reducing  the  present  quota  to  2.565 
million  bu  (933.8  thousand  hL). 

Ocean  Quahogs 

The  proposed  1995  quota  for  ocean 
quahogs  of  4.9  million  bu  (1.73  million 
hL)  was  recommended  by  the  Council. 

Council  staff  had  recommended  a 
1995  quota  of  4.6  million  bu  (1.6  million 
hL)  due  to  a  lack  of  significant 
recruitment  to  tlie  population  for  the 
past  several  decades,  and  strong 
indications  that  the  proportion  of 
quahog  resource  available  to  the 
industry  is  dwindling.  As  with  surf 
clams,  the  quahog  resource  on  Georges 
Bank  remains  unavailable  for  harvest 
due  to  PSP. 

in  1993.  the  Council  adopted  as  a 
quota  setting  policy  that  the  quota 
should  be  set  within  the  OY  range  (4.0 
million — 6.0  million  bu  (1.4  million — 
2.1  million  hL))  at  a  level  that  will  allow 
fishing  to  continue  at  that  level  for  at 
least  30  years. 

Based  on  that  policy.  Council  staff 
recommended  a  1995  quota  of  4.6 
million  bu  (1.6  million  hL).  The 
recommendation  was  based  on  a 
determination  that  current  estimates 
(1992)  of  the  total  EEZ  ocean  quahog 
abundance  indicate  a  supply  that  would 
support  current  catches  for  22  to  32 
years.  The  Council  staff  also  provided 
an  analysis,  which  indicated  that  the 
average  annual  landings  from  1984  to 
1993  were  4.6  million  ba  (1.6  million 
hL).  This  amount  was  used  as  an 


estimate  of  quantity  demanded  for        , 
ocean  quahogs. 

At  the  Council  meeting,  discussion 
focused  on  the  quantity  of  quahogs  that 
can  be  sold  in  the  market.  Average 
annual  landings  were  used  as  an 
indicator  of  that  quantity.  Annual 
landings  for  the  10-year  period  1984 
through  1993  averaged  4.6  million  bu 
(1.6  million  hL).  If,  however,  data  from 
the  last  3  years  are  used,  average  annual 
landings  were  4.9  million  bu  (1.73 
million  hL).  At  this  higher  exploitation 
rate,  the  stock  of  ocean  quahogs  is 
expected  to  support  landings  for  20  to 
30  years.  Within  the  above  constraint, 
the  quota  should  be  set  at  a  level  that 
will  meet  estimated  annual  demand. 
The  Council  voted  in  favor  of  a 
proposed  quota  of  4.9  million  bu  (1.73 
million  hL). 

Continued  recruitment  failure  in  this 
fishery  and  the  difficulty  in  resolving 
the  PSP  problem  for  the  Georges  Bank 
portion  of  the  stock  warrant  a 
conservative  biological  stance  with 
regard  to  the  likely  long-term  supply  of 
quahogs.  Nevertheless.  NMFS  is 
specifically  seeking  comment  on  the 
appropriate  approach  to  consideration 
of  market  demand  in  establishing 
annual  quotas  for  species  managed 
under  individual  transferable  quota. 

While  quotas  are  set  for  maximum 
sustainable  yield,  the  social 
implications  of  the  quota  must  be 
addressed  as  well.  If  the  quahog  quota 
were  to  be  set  significantly  in  e.\cess  of 
current  market  demand,  it  would  result 
in  a  segment  of  the  industry  being 
unable  to  sell  part  or  all  of  its  allocation, 
as  vertically  integrated  operations 
would  buy  preferentially  from  their  own 
boats.  Current  market  demand  would 
allow  for  a  quota  level  of  between  4.8 
million  bu  (1.69  million  hL]  and  5.0 
million  bu  (1.76  million  hL).  The 
proposed  quota  of  4.9  million  bu  (1.73 
million  hL)  serves  to  strike  a  balance 
between  the  yield  of  the  resource  and 
the  effects  on  the  industry. 

The  proposed  quotas  for  the  1995 
Atlantic  surf  clam  and  ocean  quahog 
fisheries  are  as  follows: 

Proposed  1995  Surf  Clam-'Ocean 
Quahog  Quotas 


Fishery 

1995  pro- 
posed 
quotas  (bu) 

1995  pro- 
posed 
quotas  dhU 

Surf  dam _. 

Ocean  quahog  .. 

2,565,000 
4.900.000 

933,800 
1.730,000 

Classification 

This  action  is  authorized  by  50  CFR 
part  652,  and  these  proposed 
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specifications  are  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  31,  1995. 
Gary  Matlock, 

Program  Management  Officer.  National 
Marine  Fisheries  Service. 
[FR  Doc.  95-2749  Filed  2-3-95;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

California  Spotted  Owl  EIS;  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  an 
open  house  in  which  the  public  is 
invited  to  participate  in  information 
exchange  regarding  alternatives  being 
considered  in  the  California  Spotted 
Owl  Drah  Environmental  Impact 
Statement,  as  they  affect  the  Tahoe 
National  Forest  area. 

DATES  AND  TIME:  March  3,  from  12  p.m. 
to  9  p.m.;  March  4,  from  8  p.m.  to  12 
p.m. 

ADDRESSES:  Northern  Mine  Building, 
Nevada  County  Fairgrounds,  1 1228 
McCourtney  Rd.,  Grass  Valley,  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julie  Lydick,  Nevada  City  Ranger 
District,  631  Coyote  Street.  Nevada  City, 
CA,  95959-6003.  (916)  265-4531. 

SUPP1.EMENTARY  INFORMATION:  The  Forest 
Service  will  release  a  Draft 
Envirormiental  Impact  Statement  (DEIS) 
to  amend  the  Pacific  Southwest 
Regional  Guide  and  Sierran  Province 
Forest  Plans  with  new  management 
direction  for  the  California  Spotted  Owl. 
The  purpose  of  this  meeting  is  to 
exchange  information  with  the  public 
regarding  the  Draft  Environmental 
Impact  Statement  and  the  preferred 
alternative. 

The  meeting  will  be  informally 
structured.  Members  of  the  team  that 
prepared  the  DEIS  will  be  available  to 
answer  questions  and  discuss  the  DEIS. 
Visual  media  depicting  the  alternatives 
and  selected  environmental 
consequences  will  be  displayed. 
Janice  Gauthier. 
CA  OWL  EIS  Team  Leader. 
|FR  Doc.  95-2834  Filed  2-3-95;  8:45  am) 
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DEPARTMErfT  OF  COMMERCE 

International  Trade  Administration 
[A-301-aotl 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Fresh  Cut  Roses 
From  Colombia 


AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  6. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Maeder  or  James  Terpstra,  Office 
of  Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230; 
telephone  (202)  482-3330,  or  (202)  482- 
3965. 

Final  Determination 

We  determine  that  fresh  cut  roses 
(roses)  from  Colombia  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  735  of  the  Tariff  Act  of  1930  (the 
Act),  as  amended  as  of  1994.  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  notice  of  amended 
preliminary  determination  on  October  4, 
1994  (59  FR  51554,  October  12,  1994). 
the  following  events  have  occurred. 

On  September  27,  1994,  respondents 
requested  a  postponement  of  the  final 
determination.  On  September  28.  1994. 
the  Department  agreed  to  postpone  the 
final  determination  until  January  26. 
1994. 

On  September  29  and  30. 1994,  we 
received  responses  to  the  Department's 
supplemental  questionnaires  from 
Grupo  Sabana  (Sabana),  Grupo 
Intercontinental  (Intercontinental),  the 
Floramerica  Group  (Floramerica),  Flores 
la  Fragancia  (Fragancia),  and  Grupo 
Sagaro  (Sagaro). 

On  October  3-11, 1994,  Grupo 
Benilda  (Benilda).  Grupo  Tropicales 
(Tropicales).  Grupo  Prisma  (Prisma), 
Grupo  Bojaca  (Bojaca),  Intercontinental, 
Sabana,  the  Andes  Group  (Andes). 
Grupo  Papagayo  (Papagayo).  Grupo 
Clavecol  (Clavecol).  Sagaro.  Agrorosas, 
Flores  Mocari  S.A.  (Mocari).  and  Rosex 
submitted  preverification  corrections  to 
their  respective  responses. 
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Department  of  Commerce  personnel 
conducted  sales  and  cost  verifications  of 
the  respondents'  data  in  Miami  from 
October  9. 1994.  through  November  3, 
1994. 

On  October  7. 1994.  the  petitioner 
submitted  comments  regarding  the 
verification  of  the  respondents'  sales 
responses. 

In  October  1994.  Rosex  and  Andes 
submitted  corrections  identified  at  the 
beginning  of  verification. 

On  November  7.  1994.  the  Caicedo 
Group  (Caicedo).  submitted 
certifications  from  the  Government  of 
Colombia  that  four  members  of  its  group 
did  not  export  during  the  POl. 

On  November  10, 1994,  Arnold  and 
Porter,  counsel  for  Asocolfiores  a 
growers  organization  that  represents  14 
of  the  16  individual  respondents,  met 
with  Assistant  Secretary  for  Import 
Administration  Susan  G.  Esserman 
regarding  a  suspension  agreement,  [See 
memorandum  to  file,  November  11. 
1994). 

On  November  14.  1994.  Beall's  Roses. 
Inc..  an  American  importer,  entered  an 
appearance  as  an  interested  party  in  this 
investigation. 

On  November  18.  1994.  Asocolfiores 
submitted  four  reports,  the  Botero 
Report,  the  Tayama  Report,  the  Lewis  & 
Sykes  Report,  and  the  Hortimarc  Report 
addressing  to  the  issue  of  whether  or  not 
third  country  prices  should  be  used  in 
calculating  foreign  market  value  (FMV). 

The  Department's  sales  and  cost 
verification  reports  for  Sabana,  Sagaro, 
Rosex,  Floramerica,  Mocari.  Prisma. 
Fragancia,  and  Tropicales  were  issued 
from  November  16  to  29,  1994. 

On  November  28,  1994,  the  petitioner 
supplied  the  Department  with 
comments  concerning  the  four  third 
countr)'  pricing  reports  supplied  by  the 
respondents  on  November  18,  1994. 

In  November  and  December  1994. 
Rosex,  Benilda,  Floramerica, 
Intercontinental.  Prisma,  Bojaca.  Sagaro. 
Tropicales,  and  Fragancia  submitted 
revised  sales  listings  and  computer 
tapes. 

In  September  1994.  both  the 
petitioner  and  the  respondents 
requested  a  pubhc  hearing.  Case  and 
rebuttal  briefs  were  received  from  the 
petitioner  and  the  respondents  on 
December  2.  6,  and  12.  1994.  On 
December  I'J.  1994.  we  held  a  public 
hearing. 


Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  &«sh  cut  roses, 
including  spray  roses,  sweethearts  or 
miniatures,  intermediates,  and  hybrid 
teas,  whether  imported  as  individual 
blooms  (stems)  or  in  bouquets  or 
bunches.  Roses  are  classified  under 
subheadings  0603.10.6010  and 
0603.10.6090  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes. 
The  written  description  of  the  scope  of 
this  investigation  is  dispositive. 

Period  of  Investigation 

The  POI  is  January  1,  1993,  through 
December  31.  1993.  (Seethe  April  14. 
1994.  memorandiun  horn  the  team  to 
Richard  W.  Moreland). 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31.  1994. 

Such  or  Similar  Comparisons 

We  have  determined  that  all  roses 
covered  by  this  investigation  comprise 
two  categories  of  "such  or  similar" 
merchandise:  culls  and  export-quality 
roses.  None  of  the  respondents  reported 
sales  of  culls  in  the  United  States. 
Therefore,  no  comparisons  in  this  such 
or  similar  category  were  made. 
Regarding  export  quality  roses,  we 
compared  USP  to  CV  (See  the  CV 
section  of  this  notice). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  roses 
from  Colombia  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  CV  for  all  respondents,  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 


United  States  Pntx 

For  sales  by  all  respondents  except 
Floramerica,  we  based  USP  on  purchase 
price,  in  accordance  with  section  772(b) 
of  the  Act.  when  the  subject 
merchandise  was  sold  to  unrelated 
purchasers  in  the  United  States  prior  to 
importation  and  when  exporter's  sales 
price  (ESP)  methodology  was  not 
otherwise  indicated. 

hi  addition,  for  all  respondents,  where 
sales  to  the  first  unrelated  purchaser 
took  place  after  importation  into  the 
United  States,  we  based  USP  on  ESP,  in 
accordance  with  secUon  772(c)  of  the 
Act. 


For  all  U.S.  prices,  we  calculated  USP 
using  weighted-average  U.S.  prices  by 
rose  type,  where  the  appropriate  data 
was  available.  (See  General  Comments  4 
and  5). 

During  the  POI.  some  respondents 
paid  commissions  to  related  parties  in 
the  United  States.  However,  we  made  no 
adjustment  for  these  payments.  Instead, 
we  subtracted  the  actual  indirect  selling 
expenses  incurred  by  the  related  party 
in  the  United  States  because  we 
determined  that  to  account  for  both 
commissions  and  actual  expenses 
would  be  distortive.  (See  General 
Comment  7). 

Finally,  for  those  respondents  who 
sold  through  related  parties  in  the 
United  States  and  who  did  not  report 
inventory  carrying  costs  on  their  ESP 
sales,  we  calculated  these  costs  by  using 
an  inventory  carrying  period  of  seven 
days.  According  to  a  public  report  by 
Harry  K.  Tayama.  PhD.,  submitted  by 
the  respondents  in  this  investigation, 
this  is  an  appropriate  period.  For 
companies  with  sales  to  unrelated 
parties,  we  ar-epted  that  inventory 
carrying  costs  were  included  in  U.S. 
credit  expenses. 

We  made  company-specific 
adjustments,  as  discussed  below: 

1.  Agrorosas  S.A. 

For  Agrorosas.  purchase  price  was 
based  on  packed,  f.o.b.  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  air  freight,  brokerage  and 
handling  charges.  U.S.  import  duties. 
We  also  deducted  U.S.  direct  selUng 
expenses,  including  credit  expenses. 
U.S.  indirect  selling  expenses. 
Colombian  indirect  selling  expenses, 
and  commissions  to  unrelated  parties. 
We  recalculated  foreign  inland  freight 
and  Colombian  indirect  selling  expenses 
based  on  verification  findings. 

2.  Caicedo  Group 

For  Caicedo,  we  calculated  purchase 
price  based  on  packed,  f.o.b.  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  discounts  and 
other  price  adjustments,  unrelated  party 
commissions,  foreign  inland  freight,  air 
freight,  U.S.  import  duties,  U.S.  inland 
freight,  repacking  expenses,  and 
Colombian  indirect  selling  expenses 


incurred  on  ESP  sales,  including 
inventory  carrying  costs.  We  also 
deducted  direct  and  indirect  selling 
expenses,  including  inventory  carrvine 
costs.  ■         -     * 

3.  Flores  La  Fragancia  S.A. 

For  Fragancia,  we  calculated  purchase 
price  based  on  packed,  f.o.b.  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  foreign  inland  freight  and 
air  freight  (which  includes  U.S.  duUes 
and  U.S.  brokerage). 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  air  freight  (which  includes  U.S. 
duties  and  U.S.  brokerage).  We  also 
deducted  U.S.  credit  expenses  and  U.S. 
and  Colombian  indirect  selling 
expenses,  including  inventory  carr\  ing 
costs. 

4.  Flores  Mocari  S.A. 


For  Mocari,  we  calculated  purchase 
price  based  on  packed,  f.o.b.  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
air  freight  and  U.S.  import  duties. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
height,  air  freight,  U.S.  import  duties, 
credit  expenses,  warranty  expenses,  and 
other  U.S.  direct  expenses,  and  U.S.  and 
Colombian  indirect  seUing  expenses, 
including  inventory  carrying  costs.  We 
recalculated  U.S.  indirect  selling 
expenses  and  credit  e.xpenses  because 
we  did  not  accept  Mocari's  allocation 
methodology  (See  Comment  39).  As  a 
result  of  this  decision,  and  our  decision 
on  the  interest  rate  issue,  we  have  also 
recalculated  warranty,  credit,  and 
inventory  carrying  costs.  We  also 
recalculated  the  inventory  carrying  costs 
using  the  cost  of  manufacturing  (COM). 

5.  Grupo  Andes 

For  Andes,  we  calculated  purchase 
price  based  on  packed,  f.o.b.  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  firight. 
air  freight,  and  U.S.  import  duties. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions 
where  necessary,  for  foreign  inland 
freight,  air  freight,  U.S.  customs  duties, 
U.S.  and  Colombian  indirect  selling 
expenses  including  inventory  carrying 
costs,  and  U.S.  direct  selUng  expenses 
including  credit  expenses.  We 
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recalculated  U.S.  credit  expenses  to 
reflect  the  data  examined  at  verification. 

For  roses  that  were  further 
manufactured  into  bouquets  after 
importation,  we  adjusted  for  all  value 
added  in  the  United  States,  including 
the  proportional  amount  of  profit  or  loss 
attributable  to  the  value  added, 
pursuant  to  section  772  (e)(3)  of  the  Act. 
We  added  packing  to  reported  U.S. 
prices.  For  the  cost  of  merchandise 
subject  to  further  manufacturing,  in 
addition  to  the  adjustments  cited  in  the 
section  on  FMV,  below,  for  constructed 
value,  we  1)  corrected  the  U.S.  general 
expenses  to  reflect  a  percentage  of  cost 
of  goods  sold,  and  2)  recalculated 
interest  expens^o  exclude  the  CV 
offset. 

f).  Grupo  Benilda 

For  Benilda,  we  calculated  purchase 
price  based  on  packed,  f.o.b.  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight. 

We  calculated  ESP  oased  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  air  freight,  U.S.  customs  duties. 
U.S.  inland  freight,  and  dther  movement 
expenses;  as  BIA,  we  broke  U.S.  inland 
freight  expenses  out  from  total  reported 
U.S.  indirect  selling  e,xpenses  to  be 
deducted  as  a  movement  charge.  We 
also  deducted  Colombian  and  U.S. 
indirect  selling  expenses,  including 
inventory  carrying  costs,  U.S.  direct 
selling  expenses,  including  credit 
expenses,  and  other  direct  expenses.  We 
also  deducted  U.S.  inland  freight 
charges,  which  we  removed  from  the 
U.S.  indirect  selling  expenses  reported 
as  incurred  by  AGA,  Benilda 's  U.S.  sales 
subsidiary.  For  those  ESP  sales  where 
Benilda  did  not  report  air  freight  and 
U.S.  duty,  we  applied,  as  BIA,  the 
average  reported  value  for  each  such 
expense.  Based  on  findings  at 
verification,  an  allocation  method  was 
used  to  segregate  freight  expenses 
included  in  the  U.S.  indirect  selling 
expenses  and  recalculate  U.S.  indirect 
selling  expenses.  Based  on  findings  at 
verification.  Benilda  has  included  U.S. 
brokerage  expenses  as  a  component  of 
U.S.  indirect  seUing  expenses. 

7.  Grupo  Bojaca 

For  Bojaca,  we  calculated  purchase 
price  based  on  packed,  f.o.b.  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight. 

We  calculated  ESP  oased  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 


freight,  air  freight,  U.S.  import  duties, 
brokerage  and  handling,  and  discounts 
and  rebates.  We  also  deducted  U.S. 
direct  selling  expenses,  including  credit 
expenses,  U.S.  and  Colombian  indirect 
selling  expenses,  including  inventory 
carrying  costs,  and  commissions  to 
unrelated  parties. 

8.  Grupo  Clavecol 

For  Clavecol.  we  calculated  purchase 
price  based  on  packed,  f.o.b.  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  discounts  and  foreign 
inland  freight.  As  BIA.  we  deducted  a 
percentage  of  gross  price  for  one 
purchase  price  customer,  in  order  to 
account  for  unreported  wire  transfer 
charges  discovered  at  verification. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  discounts, 
foreign  inland  freight,  air  freight,  U.S. 
brokerage  and  handling  charges,  credit 
expenses  and  U.S.  and  Colombian 
indirect  selling  expenses,  including 
inventory  carrying  costs.  At  the 
preliminary  determination,  because 
Clavecol  had  not  adequately  supported 
its  reported  interest  rate  for  calculating 
imputed  credit  expense,  we  used  the 
highest  public  interest  rate  on  the  record 
in  the  companion  investigation  of  roses 
from  Ecuador,  which  was  a  ranged  value 
for  a  U.S.  subsidiary  of  an  Ecuadoran 
rose  producer,  Guanguilqui  Agro- 
Industrial  S.A..  of  10  percent  [See  the 
September  12,  1994.  concurrence 
memorandum  and  the  September  9, 
1994.  memorandum  to  the  file). 
However,  on  September  22,  1994, 
Clavecol  clarified  that  its  U.S. 
subsidiary  had  no  borrowings  in  the 
United  States  on  which  to  base  a  dollar 
interest  rate  for  calculating  imputed 
credit  on  ESP  sales.  Therefore,  we  are 
using  the  reported  credit  expenses  based 
on  Clavecol's  reported  U.S.  dollar 
interest  rate.  For  the  final  determination 
we  are  deducting  from  ESP  those 
discounts  on  ESP  sales  examined  at 
verification  but  not  submitted  in 
computer  form  until  Clavecol's 
December  7,  1994,  submission. 
Accordingly,  we  also  reduced  Clavecol's 
reported  U.S.  credit  expense  by  the 
proportion  of  discounts  from  gross 
price. 

9.  Grupo  Floramerica 

For  Florsunerica,  we  calculated  ESP 
based  on  packed  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  foreign  inland  freight,  air  freight, 
U.S.  import  duties,  brokerage  and 
handling.  U.S.  inland  freight,  warranty 


expenses  including  billing  credits, 
promotional  fees,  credit  expenses  and 
U.S.,  Panamanian  and  Colombian 
indirect  selling  expenses,  including 
inventory  carrying  costs.  In  addition,  we 
added  an  amount  for  interest  revenue  to 
U.S.  price, 

10.  Grupo  Intercontinental 

For  Intercontihental,  we  calculated 
purchase  price  based  on  packed,  f.o.b. 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  price 
adjustments  and  foreign  inland  freight. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  dis'counts. 
foreign  inland  freight,  air  freight,  U.S. 
import  duties.  U.S.  brokerage  and 
handling,  credit  expenses,  and  U.S.  and 
Colombian  indirect  selling  expenses 
incurred  on  ESP  sales,  including 
inventory  carrying  costs,  and 
commissions  to  unrelated  parties. 

11.  Grupo  Papagayo 

For  Papagayo,  we  calculated  purchase 
price  based  on  packed,  f  o.b.  prices  to 
unrelated  customers  in  the  United 
States,  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight 
expenses,  and  other  movement 
expenses. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  air  freight,  U.S.  import  duties, 
U.S.  inland  freight,  brokerage  and 
handling  charges,  and  other  movement 
expenses.  We  also  deducted  Colombian 
and  U.S.  indirect  selling  expenses, 
including  inventor}'  carrying  costs, 
direct  selling  expenses,  including  credit, 
other  expenses,  and  commissions  paid 
to  unrelated  parties.  We  recalculated 
Colombian  indirect  selling  expenses    . 
based  on  findings  at  verification. 

12.  Grupo  Prisma 

For  Prisma,  we  calculated  purchase 
price  based  on  packed,  f.o.b.  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight. 
VVe  recalculated  foreign  inland  freight 
for  certain  customers  based  on 
verification  findings. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  which  we  recalculated  for 
certain  customers  based  on  verification 
findings.  We  also  made  deductions  for 
air  freight.  U.S.  import  duties,  brokerage 
and  handling.  U.S.  direct  selling 


expenses,  including  credit  expenses, 
Colombian  indirect  selling  expenses  and 
other  indirect  selling  expenses.  We 
recalculated  Colombian  indirect  seUing 
expenses  based  on  verification  findings. 
We  made  a  deduction  for  unrelated 
party  commissions.  We  deducted 
inventory  carrying  cost  which  we 
calculated,  as  respondent  did  not  report 
this  expense. 


13,  Grupo  Sabana 

For  Sabana.  we  calculated  purchase 
price  based  on  packed,  fo.b,  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
air  freight  and  U.S.  import  duties.  For 
certain  transactions  for  which  Sabana 
did  not  provide  proof  of  payment,  we 
recalculated  the  credit  expense  using 
the  date  of  the  final  determination  as  the 
payment  date. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  discounts, 
foreign  inland  freight,  air  freight,  U.S. 
import  duties,  direct  selling  expenses, 
including  credit  expenses,  and  U.S.  and 
Colombian  indirect  selling  expenses 
including  inventory  carrying  costs.  VVe 
recalculated  the  credit  expense  using 
the  average  interest  rate  reported  by  the 
companies  that  had  short-term  POI 
borrowings.  We  also  recalculated  the 
inventory  carrying  expenses  using  the 
average  interest  rate,  an  additional 
number  of  days  for  movement  of  the 
subject  merchandise  from  Bogota  to 
Miami,  and  the  COM. 

14.  Grupo  Sagaro 

For  Sagaro.  we  calculated  purcha.se 
price  based  on  packed,  f.o.b.  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  air  freight.  U.S.  import  duties, 
and  brokerage  and  handling  expenses. 
We  also  deducted  credit  expenses, 
promotional  fees,  and  other  direct 
expenses,  U.S.  indirect  selling  expenses 
and  commissions  to  unrelated  parties. 

15.  Grupo  Tropicales 

For  Tropicales,  we  calculated 
purchase  price  based  on  packed,  f.o.b. 
prices  to  unrelated  customers  in  the 
United  States,  Wa  made  deductions, 
where  appropriate,  for  foreign  inland 
freight  and  air  freight.  We  deducted 
reported  packing  expenses  and  replaced 
them  with  verified  data.  We  also 
deducted  discounts,  where  appropriate. 


We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  discoimts  and 
rebates,  foreign  inland  freight,  air 
freight,  brokerage,  credit  expenses, 
promotional  fees,  and  other  direct 
seUing  expenses,  and  U.S.  and 
Colombian  indirect  selling  expenses, 
including  inventory  carrying  costs.  We 
recalculated  credit,  inventory  carrying 
costs,  and  other  U.S.  indirect  seUing 
expenses,  based  on  findings  at 
verification.  We  deducted  reported 
packing  expenses  and  replaced  them 
with  verified  data.  We  also  deducted 
discounts,  where  appropriate. 

16,  Rosex  Group 

For  Rosex,  we  calculated  purchase 
price  based  on  packed,  fo.b.  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight 

VVe  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  air  freight,  U.S.  import  duties, 
and  brokerage  and  handling.  We  also 
deducted  credit  expenses,  and 
promotional  fees,  as  well  as  U.S. 
indirect  selling  expenses  and 
commissions  to  unrelated  parties. 

Foreign  Market  Value 

To  determine  whether  a  respondent's 
sales  of  roses  from  Colombia  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice.  We  based 
FMV  on  constructed  value  (CV)  for  all 
producers.  For  those  respondents  with 
viable  home  markets,  we  found 
insufficient  sales  above  COP.  For  those 
respondents  with  viable  third  country 
markets,  we  rejected  sales  to  these 
markets  (see  Comment  7).  The 
remaining  respondents  had  no  viable 
home  or  third  country  markets.  We 
calculated  CV  on  a  rose  type  basis, 
where  the  appropriate  data  was 
available  [see  Comment  6), 

In  calculating  FMV,  wherever  there 
were  insufficient  sales  above  cost  in  the 
home  market,  we  based  FMV  on  CV.  as 
explained  in  "Cost  of  Production 
Analysis",  below. 

Home  Market  Sales 

In  order  to  determine  whether  there 
were  sufficient  sales  of  fresh  cut  roses 
in  the  home  market  to  serve  as  a  viable 
basis  for  calculating  FMV.  we  compared 
the  volume  of  home  market  sales  of 
export  quality  roses  to  the  volume  of 


third  country  sales  of  export  quafity 
roses  in  accordance  with  section 
773(a)(1)(A)  of  the  Act.  Based  on  this 
comparison,  we  determined  that  ten  of 
the  16  respondents  had  viable  home 
markets.  The  ten  companies  were: 
Andes:  Benilda;  Bojaca;  Caicedo; 
Floramerica;  Fragancia; 
Intercontinental;  Papagayo;  Prisma;  and. 
Sagaro. 

Cost  of  Production  Analysis 

Because  the  petitioner's  allegations, 
when  considered  in  light  of  the 
information  on  the  record,  gave  the 
Department  "reasonable  grounds  to 
believe  or  suspect"  that  the  ten 
respondents  with  known  viable  home 
markets  were  selling  roses  in  Colombia 
at  prices  below  their  COP.  the 
Department  initiated  COP  investigations 
to  determine  whether  these  respondents 
had  home  market  sales  that  were  made 
at  less  than  their  respective  COPs  (See 
tlie  September  8,  1994,  memorandum 
from  Richard  W.  Moreland  to  Barbara  R. 
Stafford).  The  respondents  requested 
that  we  depart  from  our  normal  practice 
and  interpret  our  COP  analysis  in  such 
a  manner  as  to  either  accept  or  reject  all 
sales,  VVe  denied  this  request.  [See  the 
January  26,  1995,  COP  memorandum 
from  the  team  to  Barbara  R.  Stafford). 
In  keeping  with  our  past  practice  in 
cases  involving  perishable  agricultural 
products,  where  we  found  less  than  50 
percent  of  a  respondent's  sales  of  roses 
were  at  prices  below  the  COP,  we  did 
not  disregard  any  below-cost  sales 
because  we  determined  that  the 
respondent's  below-cost  sales  were  nut 
made  in  substantial  quantities  [See 
Certain  Fresh  Winter  Vegetables  From 
Mexico  45  FR  20512  (1980)).  Where  \u> 
found  between  50  and  90  percent  of  a 
respondent's  sales  of  export  quality 
roses  were  at  prices  below  the  COP,  and 
the  below  cost  sales  were  made  over  an 
extended  period  of  time,  we  disregarded 
only  the  below-cost  sales.  Where  we 
found  that  more  than  90  percent  of 
respondent's  sales  were  at  prices  below 
the  COP,  and  the  sales  were  made  ()\  or 
an  extended  period  of  time,  we 
disregarded  all  sales  for  that  product 
and  calculated  FMV  based  on  CV,  The 
Department  enunciated  its  practice  of 
modifying  the  standard  cost  test  to 
account  for  the  perishability  of  produdf 
in  Certain  Fresh -Cut  Flowers  from 
Mexico  (3/1/88  to  4/31/89).  and  stated' 
that  the  50  percent  modification  only 
affected  the  lower  threshold  of  the 
standard  io-90-lO  test.  The  DepartmiMit 
is  continuing  this  standard  practice  in 
this  investigation  (for  a  detailed 
discussion  of  the  history  of  the  cost  l(>sl 
for  prrishable  products,  see  the  lanca.ry 


6984 


Federal  Register  /  Vol.  60.  No.  24  /  Monday.  February  6,  1995  /  Notices 


26.  1995,  50-90-10  memorandum  from 
the  team  to  Barbara  R.  Stafford). 

Constructed  Value  Comparisons: 
Companies  With  Home  Market  Sales 
Below  the  Cost  of  Production 

In  order  to  determine  whether  the 
home  market  prices  were  above  the 
COP.  we  calculated  the  COP  based  on 
the  sum  of  a  respondent's  cost  of 
cultivation,  general  expenses,  and 
packing.  For  all  respondents  with  viable 
home  market  sales,  we  found  that  more 
than  90  percent  of  all  sales  fell  below 
COP  for  each  company.  Therefore,  in 
accordance  with  section  773(b)  of  the 
Act  we  disregarded  all  home  market 
sales  and  calculated  FMV  on  CV.  We 
calculated  CV  based  on  the  sum  of  a 
respondent's  cost  of  cultivation,  plus 
general  expenses,  profit,  and  U.S. 
packing.  For  general  expenses,  which 
includes  selling  and  Hnancial  expenses 
(SG&A),  we  used  the  greater  of  the 
reported  general  expenses  or  the 
statutory  minimum  of  ten  percent  of  the 
cost  of  cultivation.  For  profit,  we  used 
the  statutory  minimum  of  eight  percent 
of  the  cost  of  cultivation  and  general 
expenses,  in  accordance  with  section 
773(e)(B)  of  the  Act  (19  CFR 
353.50(a)(2))  and  Ad  Hoc  Committee  of 
AZ-NM-TX-FL  Producers  of  Gray 
Portland  Cement  v.  United  States.  Slip 
Op.  93-1239  (Fed.  Cir.,  January  5.  1994). 

Constructed  Value  Revisions 

We  made  specific  revisions  to  each 
respondent's  submitted  COP  and  CV 
data  as  described  below: 

1.  Flores  La  Fragancia  S.A. 

For  Fragancia.  we:  (1)  Increased  G&A 
expenses  by  the  amount  of  other  G&A 
incurred  in  December,  1993;  (2) 
disallowed  interest  income  earned  on 
investments  of  working  capital  not 
deemed  to  be  short-term;  (3)  adjusted 
amortization  and  depreciation  expenses 
to  account  for  the  effect  of  Colombian 
inflation;  and  (4)  included  the  actual 
greenhouse  plastic  expense  incurred 
during  the  POI. 

2.  Grupo  Andes 

For  Andes,  we:  (1)  adjusted 
amortization  and  depreciation  expenses 
to  account  for  the  effect  of  Colom{)ian 
inflation;  (2)  adjusted  G&A  expense  to 
include  parent  company  G&A  costs;  and 
(3)  adjusted  depreciation  expen.se  for  a 
computational  error. 

3.  Grupo  Benilda 

For  Benilda.  we:  (1)  Adjusted 
amortization  and  depreciation  expenses 
to  account  for  the  effect  of  Colombian 
inPiation;  and  (2)  allocated  company- 
wide  net  financial  expenses  to  rose 


production  and  non-subject 
merchandise  based  on  the  ratio  of 
cultivated  area  to  flower  type. 

4.  Grupo  Bojaca 

For  Bojaca.  we:  (1)  Adjusted 
amortization  and  depreciation  expenses 
to  account  for  the  effect  of  Colombian 
inflation;  and  (2)  reclassified  the 
miscellaneous  income  items  from 
financial  income  to  general  and 
administrative  expense. 

5.  Caicedo  Group 

For  Caicedo.  we  adjusted  amortization 
and  depreciation  expenses  to  account 
for  the  effect  of  Colombian  inflation. 

6.  Grupo  Floramerica 

For  Floramerica.  we:  (1)  Adjusted 
amortization  and  depreciation  expenses 
to  account  for  the  effect  of  Colombian 
inflation;  (2)  adjusted  cultivation  costs 
to  include  all  1993  year-end 
adjustments;  and  (3)  disallowed  interest 
income  earned  on  investments  of 
working  capital  not  deemed  to  be  short- 
term. 

7.  Grupo  Intercontinental 

For  Intercontinental,  we:  (1)  Allocated 
company-wide  G&A  costs  to  rose 
production  and  non-subject 
merchandise  based  on  the  ratio  of 
cultivated  area  to  flower  type;  (2) 
allocated  company-wide  net  financial 
expenses  to  rose  production  and  non- 
subject  merchandise  based  on  the  ratio 
of  cultivated  area  to  flower  type;  and  (3) 
adjusted  amortization  and  depreciation 
expenses  to  account  for  the  effect  of 
Colombian  inflation;  (4)  corrected 
materials,  direct  labor,  and  field 
structure  costs  to  account  for  amounts 
that  were  incorrectly  capitalized  as 
preproductive  expenses;  and  (5) 
adjusted  home  market  packing  to 
account  for  inconsistencies  in 
respondent's  reporting  of  this  expense. 

8.  Grupo  Papagayo 

For  Papagayo,  we:  (1)  Adjusted 
amortization  and  depreciation  expenses 
to  account  for  the  effect  of  Colombian 
inflation;  (2)  reclassified  bad  debt 
expense  from  financing  expense  to 
indirect  selling  expense;  and  (3) 
included  certain  income  and  expense 
items  which  related  to  the  general 
production  activity  of  the  company  as  a 
whole  in  general  and  administrative 
expense. 

9.  Grupo  Prisma 

For  Prisma,  we:  (1)  .\djustcd 
amortization  and  depreciation  expenses 
to  account  for  the  effect  of  Colombian 
inflation;  and  (2)  allocated  company- 
wide  net  financial  expenses  to  rose 


production  and  non-subject 
merchandise  based  on  the  ratio  of 
cultivated  area  to  flower  type. 

10.  Grupo  Sagaro 

For  Sagaro,  we:  (1)  Adjusted 
amortization  and  depreciation  expenses 
to  account  for  the  effect  of  Colombian 
inflation;  (2)  included  the  worm  culture 
costs  as  a  general  research  and 
development  expense;  and  (3)  allocated 
company-wide  net  financial  expenses  to 
rose  production  and  non-subject 
merchandise  based  on  the  ratio  of 
cultivated  area  to  flower  type. 

Constructed  Value  Adjustments 

In  order  to  calculate  FMV.  we  made 
company-specific  adjustments  as 
described  below: 

1 .  Flores  La  Fragancia  S.A. 

For  CV  to  purchase  price 
comparisons,  we  made  circumstance  of 
sale  adjustments,  where  appropriate,  for 
credit  expenses. 

For  CV  to  ESP  comparisons,  we 
deducted  the  indirect  selling  expenses 
up  to  the  amount  of  the  indirect  selling 
expenses  incurred  on  U.S.  sales,  in 
accordance  with  19  CFR  353.56  (b)(2J. 

2.  Grupo  Andes 

For  CV  to  purchase  price 
comparisons,  we  made  circumstance  of 
sale  adjustments  for  direct  selling 
expenses,  including  credit  expenses.  We 
recalculated  U.S.  credit  expenses  to 
reflect  data  examined  at  verification. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
direct  selling  expenses,  including  credit 
expenses.  We  also  deducted  from  CV 
the  indirect  selling  expenses,  including 
inventory  carrying  costs,  up  to  the 
amount  of  indirect  selling  expenses 
incurred  on  U.S.  sales,  in  accordance 
with  19  CFR  353.56(b)(2).  We 
recalculated  U.S.  credit  expenses  to 
reflect  data  examined  at  verification. 

3.  Grupo  Benilda 

Fur  CV  to  purchase  price 
comparisons,  pursuant  to  section 
773(a)(4)(B)  of  the  Act  and  19  CFR 
353.56(a)(2),  we  made  circumstance  of 
sale  adjustments,  where  appropriate,  for 
credit  expenses  and  other  direct  selling 
expenses. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
direct  selling  expenses  including  credit. 
We  also  deducted  firom  CV  the  indirect 
selling  expenses,  including  inventory 
carrying  costs,  up  to  the  amount  of 
indirect  selling  expenses  incurred  on 
U.S.  sales,  in  accordance  with  19  CFR 
353.56(b)(2). 
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4.  Grupo  Bojaca 

For  CV  to  purchase  price 
comparisons,  we  made  circumstance  of 
sale  adjustments,  where  appropriate,  for 
direct  selling  e.xpenses. 

For  CV  to  ESP  comparisons,  we  made 

deductions,  where  appropriate,  for 

direct  selling  expenses.  We  deducted 

the  indirect  selling  expenses,  including. 

where  appropriate,  inventory  carrying 

costs,  up  to  the  sum  of  the  indirect 

selling  expenses  incurred  on  U.S.  sales 

and  commissions  to  unrelated  parties. 

in  accordance  with  19  CFR  353.56(b)(2). 
i 

5.  Caicedo  GroUp 

For  CV  to  pujrchase  price 
comparisons,  we  made  circumstance  of 
sale  adjustments,  where  appropriate,  for 
credit  expenses  and  other  direct  selling 
expenses. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
credit  expenses.  We  also  deducted  from 
CV  the  indirect  selling  expenses, 
including  inventory  carrying  costs,  up 
to  the  amount  of  indirect  selling 
expenses  incurred  on  U.S.  sales,  in 
accordance  with  19  CFR  353.56(b)(2). 
We  revised  reported  U.S.-incurred 
indirect  selling  expense  to  include  sales 
to  local  vendors  in  the  calculation  of  the 
indirect  selling  expense  ratio.  We 
recalculated  U.S.  credit  expenses  to 
reflect  data  examined  at  verification. 

6.  Grupo  Floramerica 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
credit  expenses.  We  also  deducted  from 
CV  the  indirect  selling  expenses  up  to 
the  amount  of  indirect  selling  expenses 
incurred  on  U.S.  sales,  in  accordance 
with  19  CFR  353.56(b)(2). 

7.  Grupo  Intercontinental 

For  CV  to  purchase  price 
comparisons,  we  made  circumstance  of 
sale  adjustments  for  direct  selling 
expenses,  including  credit  expenses.  We 
recalculated  U.S.  direct  selling  expenses 
to  reflect  data  examined  at  verification. 
We  also  deducted  from  CV  indirect 
selling  expenses,  including  inventory 
carrying  costs,  up  to  the  U.S.  unrelated 
party  commissions,  and  added  U'.S. 
commissions. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
direct  selling  expenses,  including  credit 
expenses.  We  recalculated  U.S.  direct 
selling  expenses  to  reflect  data 
examined  at  verification.  We  also 
deducted  ft-om  CV  indirect  selling 
expenses,  including  inventory  carrying 
costs,  up  to  the  sum  of  U.S.  unrelated 
party  commissions  and  indirect  selling 
expenses  19  CFR  953.56(b)(2). 


8.  Grupo  Papagayo 
For  CV  to  purchase  price 

comparisons,  we  made  circumstances  of 
sales  adjustment  for  direct  selling 
expenses. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
direct  selling  expenses.  We  also 
deducted  fi-om  CV  the  indirect  selling 
expenses  up  to  the  amount  of  U.S. 
indirect  selling  expenses  and  unrelated 
party  commissions,  in  accordance  with 
19  CFR  353.56(b)(2). 

9.  Grupo  Prisma 
For  CV  to  purchase  price 

comparisons,  we  made  circumstances  of 
sales  adjustment  for  credit  expenses  and 
other  direct  selling  expenses. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
direct  selling  expenses.  We  also 
deducted  fi-om  CV  the  indirect  selling 
expenses  up  to  the  amount  of  U.S. 
indirect  selling  expenses  and  unrelated 
party  commissions,  in  accordance  with 
19  CFR  353.56(b)(2). 

10.  Grupo  Sagaro 
For  CV  to  purchase  price 

comparisons,  we  made  circumstance  of 
sale  adjustments,  where  appropriate,  for 
credit  expenses. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
credit  expenses.  We  also  deducted  fi-om 
CV  the  indirect  selling  expenses  up  to 
the  amount  of  indirect  selling  expenses 
and  commissions  paid  to  unrelated 
parties  incurred  on  U.S.  sales,  in 
accordance  with  19  CFR  353.56(b)(2). 

Constructed  Value:  Companies  Without 
Viable  Home  Markets  and  Companies 
Without  Adequate  Sales  in  Any  Foreign 
Market 

The  Department  has  determined  that, 
in  the  case  of  those  respondents  for 
which  the  hoine  market  was  not  viable. 
FMV  should  be  based  on  CV  rather  than 
a  comparison  to  third  country  prices. 
(For  a  full  discussion  of  this  issue,  see 
Comment  6  of  this  notice.)  These  three 
companies  were:  Clave(  ol.  Sabana.  and 
Tropicales. 

Additionally,  for  three  other 
respondents,  we  calculated  FMV  based 
directly  on  CV.  in  accordance  with 
section  773(e)  of  the  Act.  because  those 
respondents  did  not  have  adequate  sales 
in  either  the  home  market  or  in  any 
third  country  markets  during  the  POI. 
These  three  companies  were:  Agrorosas. 
Mocari.  and  Rosex. 

•  Constructed  Value  Hevisions 

We  made  specific  revisions  to  each 
respondents"  CV  data  as  described 
below- 


1.  Agrorosas  S.A. 
For  Agrorosas,  we:  (1)  Adjusted 

amortization  and  depreciation  expenses 
to  account  for  the  effect  of  Colombian 
inflation;  (2)  adjusted  G&A  to  reflect  the 
actual  cost  of  secretarial  salaries  and  to 
include  a  portion  of  the  cost  of 
maintaining  the  office  in  Bogota. 

2.  Flores  Mocari  S.A. 

For  Mocari,  we:  (1)  Increased  pre- 
production  amortization  expense  to 
account  for  an  understatement  of 
capitalized  costs;  (2)  adjusted 
amortization  and  depreciation  expenses 
to  account  for  the  effect  of  Colombian 
inflation;  and  (3)  increased  financial 
expense  for  foreign  exchange  loss  on 
debt. 

3.  Grupo  Clavecol 

ForClavecol,  we;  (1)  Adjusted 
amortization  and  depreciation  expenses 
to  account  for  the  effect  of  Colombian 
inflation;  and  (2)  allocated  company- 
wide  net  financial  expense  to  rose 
production  and  nonsubject  merchandise 
based  on  cost  of  sales. 

4.  Grupo  Sabana 
For  Sabana,  we;  (1)  Adjusted 

amortization  and  depreciation  expenses 
to  account  for  the  effect  of  Colombian 
inflation;  (2)  allocated  company-wide 
net  financial  expenses  to  rose 
production  and  non-subject 
merchandise  based  on  the  ratio  of 
cultivated  area  by  flower  type;  and  (nj 
adjusted  cull  revenue  to  reflect  the 
amount  verified  by  the  sales  analyst. 

5.  Grupo  Tropicales 
For  Tropicales.  we  adjusted 

amortization  and  depreciation  expenses 
to  account  for  the  effect  of  Colombi;in 
inflation. 

6.  Rosex  Group 

For  Rosex.  we:  (1)  Reclassified  certain 
expenses  from  G&A  expense  to  cost  of 
manufacturing;  (2)  disallowed  interest 
income  earned  on  investments  of 
working  capital  not  deemed  to  be  short- 
term;  and  (3)  adjusted  amortization  nnd 
dep.-eciation  expenses  to  account  for  the 
effect  of  Colombian  inflation. 

•  Constructed  Value  Adjustments 

In  order  to  calculate  FMV.  we  inadr 
company-specific  adjustments  as 
described  below: 

1   Agrorosas  S..A. 

For  CV  to  purchase  price 
comparisons,  we  made  circumstances  (.f 
sale  adjustments,  where  appropriate,  for 
direct  selling  expenses. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
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direct  selling  expenses.  We  also 
deducted  from  CV  the  indirect  selling 
expenses  up  to  the  amount  of  U.S. 
indirect  selling  expenses  incuired  on 
U.S.  sales  and  U.S.  conunissions  to 
unrelated  i}arties. 

2.  Flores  Mocari  S.A. 

For  CV  to  purchase  price 
comparisons,  we  made  circumstance  of 
sales  adjustments  for  direct  selling 
expenses  including  credit  expenses. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
credit  expenses.  We  also  deducted  from 
CV  the  indirect  selling  expenses, 
including  inventory  carrying  costs,  up 
to  the  amount  of  indirect  selling 
expenses  incurred  on  U.S.  sales,  in 
accordance  with  19  CFR  353.56(b)(2). 

3.  Grupo  Clavecol 

For  CV  to  purchase  price 
comparisons,  pursuant  to  section 
773(a)(4)(B)  of  the  Act  and  19  CFR 
353.56(a)(2).  we  made  circumstance  of 
sale  adjustments,  where  appropriate,  for 
credit  expenses. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
credit  expenses.  We  also  deducted  from 
CV  the  indirect  selling  expenses, 
including  inventory  carr>  ing  costs,  up 
to  the  amount  of  indirect  selling 
expenses  incurred  on  U.S.  sales,  in 
accordance  with  19  CFR  353.56(b)(2). 

4.  Grupo  Sabana 

For  CV  to  purchase  price 
comparisons,  we  made  circumstance  of 
sales  adjustments  for  direct  selling 
expenses,  including  credit  expenses. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
direct  selling  expenses,  including  credit 
expenses.  We  also  deducted  from  CV 
the  indirect  selling  expenses,  including 
inventory  canning  costs,  up  to  the 
amount  of  indirect  selling  expenses 
incurred  on  U.S.  sales,  in  accordance 
with  19  CFR  353.56(b)(2). 

5.  Grupo  Tropicales 

For  CV  to  purchase  price 
comparisons,  we  made  circumstance  of 
sales  adjustments,  where  appropriate, 
for  direct  selling  expenses. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
direct  selling  expenses,  including  credit 
expenses.  We  also  deducted  from  CV 
the  indirect  selling  expenses,  including 
inventory  carrying  costs,  up  to  the 
amount  of  indirect  selling  expenses 
incurred  on  U.S.  sales,  in  accordance 
with  19  CFR  353.56(b)(2). 

6.  Rosex  LTDA 

For  CV  to  purchase  price 
comparisons,  we  made  circumstance  of 


sale  adjustments,  where  appropriate,  for 
credit  expenses. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
credit  expenses.  We  also  deducted  frt>m 
CV  the  indirect  selling  expenses  up  to 
the  amount  of  indirect  selling  expenses 
and  commissions  paid  to  unrelated 
parties  incurred  on  U.S.  sales,  in 
accordance  with  19  CFR  353.56(b)(2). 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  conducted  verification  of  the 
information  provided  by  the 
respondents  by  using  standard 
verification  pnx^dures,  including  the 
examination  of  relevant  sales,  cost  and 
financial  records,  and  selection  of 
original  source  of  original  source 
documentation. 

Critical  Circumstances 

In  the  petition,  the  petitioner  alleged 
that  "critical  circumstances"  exist  with 
respect  to  importation  of  roses. 
However,  we  did  not  initiate  a  critical 
circumstances  investigation  because, 
since  roses  are  e.xtremely  perishable,  it 
is  not  possible  to  accumulate  an 
inventory  of  roses  in  order  to  evade  a 
potential  antidumping  duty  order. 
Therefore,  we  determined  that  an 
allegation  that  critical  circumstances 
exist  is  without  merit  [See  the 
September  12. 1994,  concurrence 
memorandum). 

Genera!  Comments 

Petitioner  and  respondents  raised 
comments  pertaining  to  the 
concordance,  the  treatment  of  Difnier 
adjustments,  the  aggregation  of  third 
country  markets,  and  annual  and 
monthly  averaging  of  FMV.  These 
comments  were  rendered  moot  by  the 
Department's  decision  to  base  FMV  on 
CV.  See  Comment  6  below. 

Comments  Pertaining  to  Scope 

Comment  1 :  Roses  in  Bouquets 

Respondents  assert  that  roses  in 
bouquets  should  not  be  included  within 
the  scope  of  the  investigation  for  four 
reasons:  (1)  There  is  no  legal  basis  for 
the  Department  to  include  within  the 
scope  of  the  investigation  only  a 
component  part  contained  in  imported 
finished  merchandise  {i.e.,  the  roses 
within  the  bouquet);  (2)  bouquets  are 
not  within  the  same  class  or  kind  of 
merchandise  as  roses  according  to  the 
criteria  set  out  in  Diversified  Products  v 
United  States.  572  F.  Supp.  883.  889 
(CIT  1983)(DjVers///ec/  Products):  (3)  the 
Department  lacks  the  authority  to 
expand  the  investigation  to  include 
bouquets;  and  (4)  petitioner  does  not 
represent  producers  of  bouquets  or 


producers  of  "roses  in  bouquets." 
Respondents  have  supplied  an  analysis 
of  the  information  in  these 
investigations  as  applied  to  Diversified 
Products. 

Petitioner  requests  that  the 
Department  continue  to  include  roses  in 
bouquets  within  the  scope  of  its 
investigation.  Petitioner  states  that  since 
the  description  of  bouquets  is  found  in 
the  petition,  the  Department's  and  ITC's 
preliminary  determinations  are 
dispositive  as  to  the  scope  of  the 
investigation,  and  an  analysis  under 
Diversified  Products  is  unnecessary, 
although  petitioner  supplied  such  an 
analysis.  Petitioner  states  that  the  scope 
description  in  the  petition  covers  all 
fresh  cut  roses,  whether  imported  as 
individual  blooms  (stems)  or  in 
bouquets  or  bunches.  Also,  petitioner 
claims  to  represent  growers  producing 
mixed  bouquets  of  fresh  cut  flowers, 
and  hence  has  standing  to  fde  a  petition 
covermg  bouquets. 

Petitioner  maintains  that  any 
antidumping  duty  order  issued  in  this 
investigation  will  be  substantially 
undermined  if  foreign  rose  producers/ 
exporters  can  circumvent  the  order  by 
importing  bouquets  of  fresh  cut  roses 
covered  by  the  order.  Petitioner  states 
that  it  would  be  absurd  for  the 
Department  to  permit  respondents  to 
combine  merchandise  subject  to  the 
order  to  achieve  a  final  product  outside 
the  scope  of  the  order. 

DOC  Position 

Roses,  including  roses  in  bouquets, 
are  within  the  scope  of  the  investigation 
and  constitute  a  single  class  or  kind  of 
merchandise.  Because  the  scope  covers 
only  the  roses  in  bouquets,  not  the 
bouquets  themselves,  respondents' 
arguments  that  bouquets  constitute  a 
separate  class  or  kind  are  inapposite. 
Therefore,  a  Diversified  Products 
analysis  is  not  required.  The 
Department's  conclusion  that  all  roses, 
whether  or  not  imported  as  individual 
stems  or  in  bouquets  or  bunches, 
constitute  a  single  class  or  kind  of 
merchandise  is  consistent  with  its 
determination  in  Flowers.  See  Flowers, 
59  FR  15159.  15162-4  (March  31,  1994) 
(final  results  of  4th  admin,  review). 

The  packaging  and  presentation  of 
roses  in  bunches  and  bouquets  do  not 
transform  the  roses  into  merchandise 
outside  the  scope  of  the  order.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Red  Raspberries  from 
Canada.  50  FR  19768,  19771  (May  10, 
1985).  Nor  is  the  rose  transformed  into 
a  new  article  by  virtue  of  being  bunched 
or  placed  in  a  bouquet.  Notably, 
Customs  disaggregates  bouquets, 
requiring  separate  reporting  and 
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collection  of  duties  on  individual  flower 
stems  regardless  of  how  they  are 
imported.  As  a  result.  Customs,  in  this 
case,  will  collect  duty  deposits  only  on 
individual  rose  stems  incorporated  in 
bouquets,  not  the  bouquets  themselves. 

Respondents  argue  tnat  there  is  no 
legal  basis  for  the  Department  to  include 
within  the  scope  of  an  investigation 
only  a  component  part  of  imported 
finished  merchandise,  i.e.,  the  roses 
within  the  bouquet.  As  discussed  above, 
consistent  with  Customs,  the 
Department  is  not  treating  bouquets  as 
a  distinct  finished  product. 

Respondents'  argument  that  the 
Department  cannot  expand  the 
investigation  to  include  bouquets,  also 
can  be  dismissed,  A  review  of  the 
descriptions  contained  in  the  petition 
and  the  Department's  and  ITC 
preliminary  determinations  reveals 
quite  clearly  that  what  is  covered  by  this 
investigation  is  all  fi^sh  cut  roses, 
regardless  of  the  form  in  which  they 
were  imported.  Specifically,  the  petition 
covers  "all  fresh  cut  roses,  whether 
imported  as  individual  blooms  (stems) 
or  in  bouquets  or  bunches,  as  provided 
in  HTSUS  0603.10.60."  Petition  at  8 
(emphasis  added 
covers 

Cut  flowers  and  f)<^wer  buds  of  a  kind 
suitable  for  bouquets  cr  for  ornamental 
purposes,  fresh  *   *' 

0f>03. 10.60     Roses: 


HTSUS  0603.10.60 


to 

90 


Sweet  htJart 
Other 


Furthermore,  the  sicope  of  this 
investigation  un&Juivocally  states  that 

Thf  products  cov^d  by  this  investigation 
u:e  fresh  cut  roses,  including  sweethearts  or 
miniatures,  intermediates,  and  hybrid  teas. 
ivhrthcr  imported  a$  individual  blooms 
(stemsl  or  in  bouqu^Li  or  bunches. 

Preliminary  Deteemination  of  Sales  at 
Less  Than  Fair  Value,  59  FR  48285 
(Colombia),  59  FR  48294  (Ecuador) 
(emphasis  added)i.  Finally,  in  its 
preliminary  determination,  the  ITC 
found  that  "the  plain  language  of 
Commerce's  scope  description  in  these 
investigations  deihonstrates  tliat  the 
merchandise  subject  to  investigation 
covers  the  roses  in  the  bouquets  only," 
and  not  the  bouquets  themselves.  ITC 
Pub.  No.  2766  at  9  (March  1994). 
Neither  the  Department  nor  the 
petitioner  has  ever  attempted  to  include 
the  bouquets  themselves,  nor  any  of  the 
other  types  of  flowers  which  comprise 
a  bouquet,  within  the  scope  of  this 
investigation.  The  plain  language  of  the 
Department's  scope  description 
demonstrates  that  the  merchandise 
subject  to  investigation  covers  the  roses 
in  the  bouquets  only  and  does  not 
expressly  state  that  the  bouquets  are 


themselves  covered.  Notably,  the  ITC 
stated  that  "(blouquets  are  referred  to  in 
the  scope  definition  to  indicate  that  all 
fresh  cut  roses  are  covered,  regardless  of 
the  form,  or  packaging,  they  are 
imported  in."  ITC  Pub.  No.  2766  at  9 
(March  1994). 

Finally,  we  disagree  with 
respondents'  contention  that  petitioner 
lacks  standing  in  this  investigation 
because  it  does  not  represent  producers 
of  bouquets  or  producers  or  "roses  in 
bouquets."  In  order  to  have  standing  in 
an  antidumping  investigation,  petitioner 
must  produce,  or  represent  producers 
of,  the  like  product.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Nepheline  Syenite  from 
Canada.  57  FR  9237  (March  17, 
1992)(comment  5).  We  agree  with  the 
ITC  that  there  is  one  like  product  in  this 
investigation — "all  fresh  cut  roses, 
regardless  of  variety,  or  whether 
included  in  bouquets."  ITC  Pub.  No 
2766  at  9, 14  (March  1994).  Because 
petitioner  represents  producers  of  fresh 
cut  roses  they  have  standing  in  this 
investigation. 

Comment  2:  Spray  Roses 

Respondent  HOSA,  an  exporter/ 
purchaser  of  spray  roses,  argues  that 
spray  roses  are  a  genetically  distinct 
species  of  the  rasa  genus.  Therefore. 
HOSA  argues  that  the  Department 
should  exclude  spray  roses  from  the 
scope  of  the  investigation.  HOSA  states 
that  spray  roses  are  not  explicitly 
included  in  the  scope  of  the 
investigation.  Furthermore.  HOSA 
argues  that  spray  roses  were  never 
mentioned  in  the  petition  nor  were 
price  or  cost  of  production  data 
provided  in  the  petition  for  spray  roses 
HOSA  suggests  that  the  Department 
analyze  spray  roses  pursuant  to  the 
criteria  set  cut  in  Diversified  Products 
analysis  to  evaluate  whether  spray  roses 
are  within  the  scope  of  this 
investigation. 

Petitioner  requests  that  the 
Department  include  spray  ro:;es  in  the 
antidumping  duty  order.  Petitioner 
states  that  since  the  description  of  spray 
roses  is  found  in  the  petition,  the  instant 
investigation  and  the  Department  and 
ITC  determinations  are  dispositive  as  to 
the  scope  of  the  investigation  and 
analysis  under  Diversified  Products  is 
unnecessary,  (although  respondent 
provides  an  analysis  under  Diversified 
Products).  Petitioner  asserts  that  all 
fresh  cut  roses,  without  regard  to  stem 
length,  species  or  variety,  were 
specifically  covered  in  the  scope  of  the 
petition.  Petitioner  contends  that  the 
fact  that  spray  roses  may  be  of  a  distinct 
species  of  the  rosaceae  family  does  not 
exclude  them  from  the  petition,  since 


the  petition  includes  all  roses, 
regardless  of  species.  Although  it  claims 
it  as  unnecessary,  petitioner  conducts 
em  analysis  under  the  Diversified 
Products  criteria  to  show  that  spray 
roses  are  properly  included  in  the  scope 
of  the  petition. 

DOC  Position 

We  agree  with  petitioner.  The 
descriptions  of  the  merchandise  in  the 
petition  and  in  the  Department's  scope 
are  dispositive  with  respect  to  spray 
roses  and  the  evidence  on  the  record, 
including  the  ITC's  preliminary 
determination,  supports  treating  this 
rose  variety  no  differently  than  ohor 
varieties  within  the  same  class  or  kind 
of  merchandise  subject  to  these 
investigations. 

The  scope  of  the  petition  clearly  refers 
to  spray  roses.  First,  the  petition  notes 
that  the  scope  '•«   •   •  covers  all  fresh 
cut  roses,  whether  imported  as 
individual  blooms,  stems  or  in  bouquets 
or  bunches."  Spray  roses  are  fresh  cut 
roses  sold  in  bunches  or  bouquets  and 
are  classified  under  the  HTSUS 
subheading  0603.10.60,  as  are  standard 
roses.  Second,  the  petition  states  that  its 
scope  is  "•   *   *  inclusive  of  all 
imported  roses  from  Colombia  and 
Ecuador,  without  regard  to  stem  length, 
species  or  varieties."  Third,  the  scope 
description  in  the  petition  cites  the 
ITC's  definition  from  the  prior  roses 
investigation.  See  ITC's  Publication 
2178  at  4-15  (April  1989)  "Roses  are 
members  of  the  rosaceae  family  *   *   * " 
Genetically,  spray  roses  are  members  of 
the  msareae  family,  as  are  standard 
roses. 

While  differences  exist  between  spray 
and  standard  roses,  it  should  be  noted 
that  differences  also  exist  between  other 
varieties  of  roses  within  the  scope  of 
this  investigation.  The  ITC  stated  in  its 
preliminary  finding  of  fresh  cut  roses 
from  Colombia  and  Ecuador  that  ••   •   • 
we  note  that  different  rcjse  varieties  also 
havi:  varying  stem  lengths  and  bloom 
sizes  [eg.,  3S  wiUi  spray  roses, 
sweetheart  roses  have  smaller  buds  and" 
shorter  stems  than  traditional  roses), 
which  we  do  not  find  to  be  significant 
differences  in  physical  characteristics." 
See  ITC  Pub.  No.  2766  at  10  (March 
1994).  Although  the  ITC's  preliminary 
finding  is  not  dispositive  with  respect  to 
this  scope  analysis,  it  clearly 
demonstrates  that  the  physical 
differences  of  each  rose  variety  within 
the  same  like  product  category  are  not 
merely  unique  to  spray  roses,  and  that 
the  differences  of  the  varieties  within 
the  same  like  product  category  are  not 
sufficient  "to  rise  to  the  level"  of 
differences  in  the  like  product. 
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We  also  note  that  the  rationale  used 
by  the  ITC  in  these  investigations,  of 
including  spray  roses  within  the  same 
like  product  category,  is  consistent  with 
the  Department's  rationale  as  to  whether 
a  product  should  or  should  not  be  in  the 
same  class  or  kind  of  mercljandise.  In  its 
notice  of  final  determination  of  sales  at 
LTFV  in  Antifriction  Bearings  from  West 
Germany.  54  FR  18992  (May  3,  1989), 
the  Department  stated  that  "the  real 
question  is  whether  the  difference  is  so 
material  as  to  alter  the  essential  nature 
of  the  product,  and  therefore,  rise  to  the 
level  of  class  or  kind  differences."  The 
class  or  kind  of  merchandise  subject  to 
these  investigations  includes  different 
rose  varieties  such  as  sweethearts  or 
miniatures,  intermediates,  and  hybrid 
teas.  Like  spray  roses,  each  variety 
within  the  class  or  kind  differs  from  the 
other  varieties.  However,  in  this 
instance,  the  similarities  greatly 
outweigh  the!  dissimilarities  and  the 
dissimilarities  do  not  alter  the  essential 
nature  [i.e.,  that  spray  roses  are  export 
quality  roses)  of  the  spray  roses. 

Comment  3:  Rose  Petals 

Simpson  &  Turner,  an  importer  of 
rose  heads,  rose  petals  (petals),  and 
foliage  (by-products)  argues  that  such 
products  should  be  excluded  from  the 
scope  of  this  investigation  because  these 
products  are  not  the  same  "class  or  kind 
of  merchandise"  as  the  subject 
merchandise.  Simpson  &  Turner 
maintains  that  the  petition  refers  to 
stems,  but  does  not  mention  petals  or 
foHage,  and  the  HTSUS  description 
refers  to  flower  buds  as  "flower  buds  of 
a  kind  suitable  for  bouquets  or  for 
ornamental  purposes." 

Simpson  &  Turner  argues  that  rose 
heads,  rose  petals  and  foliage  were  not 
mentioned  in  the  Department  s  LTFV 
investigation's  initiation  or  preliminary 
determination.  The  scope  description 
specifically  refers  to  a  fresh  cut  rose  as 
a  bloom,  which  is  clarified  to  be  a  stem. 
The  scope  description  then  defines  the 
form  of  importation  of  the  stem  as  an 
individual,  part  of  a  bouquet  or  bunch. 

Petitioner  asserts  that  Simpson  & 
Turner  fails  to  distinguish  imported 
"rose  bush  foliage,  rose  petals,  and  rose 
heads"  from  "culls"  within  the  scope  of 
the  this  investigation.  Petitioner  asserts 
that  culls  are  within  the  scope  of  the 
petition  and  investigation.  Petitioner 
states  that  in  its  preliminary 
determination,  the  Department  found 
that  culls  are  a  "such  or  similar 
category"  separate  fi-om  export  quality 
roses  but  nonetheless  covered  by  the 
petition  and  states  further  that  no  party 
has  challenged  the  Department's 
determination  that  culls  are  within  the 
scope  of  the  investigation. 


Petitioner  states  that  the  description 
of  merchandise  provided  by  Simpson  & 
Turner,  however,  invites  the 
Department  to  issue  a  scope  ruling  that 
would  permit  culls  to  enter  the  United 
States  outside  the  order.  To  the  extent 
that  Simpson  &  Turner  seek  to  exclude 
more  than  loose  rose  petals,  loose  rose 
foliage,  or  stems  without  rose  heads,  the 
described  merchandise  apparently 
consists  of  culls,  which  as  such  are 
included  by  the  plain  language  of  the 
petition  and  by  the  Department's 
unchallenged  ruling  concerning  "such 
or  similar"  categories. 

Petitioner  further  notes  that  culls  are 
simply  roses  that  did  not  meet  the 
criteria  of  quality  and  length  required 
for  export.  Culls  may  "have  crooked 
stems,  deformed  buds,  or  have  opened 
prematurely."  (Guaisa  §  A  Resp.  at  26). 
Consequently,  petitioner  asserts  that  the 
roses  imported  by  Simpson  &  Turner, 
consisting  of  rose  heads  with  very  small 
stems  or  of  roses  "normally  discarded  at 
the  farm  level  in  time  of  grading  due  to 
poor  appearance,  stage  of  development 
and  scarring"  meet  the  definition  of 
culls  and  should  thus  be  included 
within  the  scope  of  these  investigations. 

DOC  Position 

We  agree  with  Simpson  &  Turner.  See 
Scope  of  Investigation  above,  indicating 
that  loose  rose  foliage  (greens),  loose 
rose  petals  and  detached  buds  should  be 
excluded  from  the  scope  of  these 
investigations. 

The  scope  used  in  the  preliminary 
determination  clearly  stated  that  roses 
which  are  imported  as  individual 
blooms  (stems)  or  in  bouquets  or 
bunches  are  included.  However,  we 
asked  petitioner  to  comment  on  this 
scope  issue  at  the  December  12.  1994. 
Colombia  hearing,  at  which  time 
petitioner  clearly  stated  that  it  does  not 
consider  loose  rose  foliage,  loose  rose 
petals  or  buds  detached  from  the  stem 
to  be  included  in  the  scope  of  these 
investigations. 

Comments  Pertaining  to  US? 

Comment  4:  Annual  and  Monthly  U.S. 
Price  Averaging 

Petitioner  argues  that  USP  should  not 
be  averaged  over  a  full  month  or  over  a 
year  because  such  prices  would  be 
unrepresentative  of  transaction-specific, 
daily  or  weekly  U.S.  .sales.  Petitioner 
claims  that  both  monthly  and  annual 
averaging  would  obscure  or  mask 
dumping.  Petitioner  contends  that 
monthly  averaging  would  mask 
dumping  of  roses  at  low  prices  within 
every  month  and  that  annual  averaging 
would  be  even  more  distortive. 


concealing  dumping  during  months  in 
which  major  holidays  occur. 

Petitioner  claims  that  the  facts  in  the 
instant  Roses  investigations  do  not 
support  the  reasons  articulated  in  the 
Flowers  administrative  reviews  for 
departing  from  the  normal  Department 
practice  of  using  daily  U.S.  prices. 
Specifically,  petitioner  maintains  that, 
because  roses  have  a  shorter  life  span 
than  other  fresh  cut  flowers,  there  is  no 
basis  for  using  a  monthly  average  U.S. 
price.  Petitioner  also  asserts  that 
respondents'  inability  to  control 
production,  timing,  or  prices  is 
irrelevant  to  the  application  of  the 
averaging  provision  in  the  statute. 

Respondents  claim  that  the 
Department  erred  in  the  preliminary 
determination  by  comparing  one 
average  constructed  value  encompassing 
all  varieties  and  stem  lengths  to  a 
product-specific  monthly  average  USP. 
Respondents  argue  that  this  comparison 
is  inappropriate  because,  although 
growers  do  not  maintain  cost  records  on 
a  variety-specific  or  stem-specific  basis, 
different  rose  products  have  different 
physical  characteristics  and  different 
costs  and  values  related  to  productivity 
and  consumer  preferences,  all  of  which 
result  in  widely  different  prices. 
Respondents  assert  that  if  costs  are 
standardized,  yet  prices  fluctuate 
according  to  consumer  demand  for 
particular  rose  products,  average  costs 
can  only  be  meaningfully  compared  tn 
equivalent  average  prices  without 
artificially  creating  margins. 
Respondents  argue  that  an  annual 
average  constructed  value  should  bn 
compared  to  an  annual  average  USP. 
Respondents  state  that  the  unique 
factors  characterizing  rose  production, 
demand,  and  perishability,  in  addition 
to  extreme  seasonality,  compel  the  us« 
of  annual  average  U.S.  prices. 

Respondents  maintain  that  using  any 
type  of  monthly  average  USP  in  the 
comparison  measures  only  seasonality 
and  not  dumping.  Specifically, 
respondents  argue  that  the  Department 
must  take  into  account:  (1)  That  the  USP 
cycle  is  an  unavoidable  consequence  of 
the  highly  seasonal  nature  of  U.S. 
demand;  (2)  the  high  perishability  of  thu 
product;  (3)  the  rose  production  cycle  is 
geared  towards  consumer  demand 
which  is  concentrated  around 
Valentine's  Day;  and  (4)  roses  cannot  be 
stored  and  rose  production  is  a 
continuous  process  that  cannot  be 
turned  off  after  Valentine's  Day. 
According  to  respondents,  these 
conditions  result  in  unavoidable  price 
swings.  For  these  reasons,  respondents 
contend  that  using  any  type  of  monthh 
USP  average  artificially  creates  dumping 
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margins  by  establishing  a  benchmark 
that  no  producer  can  meet. 

In  adoition,  respondents  contend  that 
using  monthly  average  USP  does  not 
account  for  month-to-month  volatility 
caused  by  the  extreme  seasonality  of 
U.S.  demand.  Therefore,  respondents 
maintain  that  monthly  average  U.S. 
prices  are  not  representative  for 
purposes  of  comparison  with  an  annual 
CV  and  that  only  an  aimual  average  USP 
captures  the  full  demand/production 
cycle,  imdistorted  by  seasonal  factors. 

Regarding  petitioner's  contention  that 
the  Department  should  not  use  a 
monthly  USP  in  the  Roses  cases 
because,  imlike  flowers,  roses  have  a 
shorter  life,  Floramerica  points  out  that 
shelf  life  alone  does  not  justify  a 
departure  from  the  Department's 
traditional  averaging  methodology  and 
further,  that  there  is  information  on  the 
record  which  shows  that  roses  do  not 
have  a  shorter  shelf  life. 


DOC  PosiUon 

19  U.S.C.  1677f-l(b)  aiKl  19  353.59(b) 
provide  the  Department  with  the 
discretionary  authority  to  use  sampling 
or  averaging  in  determining  United 
States  price,  provided  that  the  average  is 
representative  of  the  transactions  under 
investigation.  In  these  investigations,  we 
determined,  based  on  a  combination  of 
factors,  to  average  U.S.  sales.  The 
Department  was  confronted  with 
approximately  555.000  Colombian 
transactions  which,  when  combined 
with  the  number  of  estimated  U.S.  sales 
transactions  from  Ecuador,  exceeded 
one  million.  As  a  result,  a  decision  to 
make  fair  value  comparisons  on  a 
transaction-specific  basis  would  place 
an  onerous,  perhaps  even  an  impossible, 
burden  on  the  Department  in  terms  of 
data  collection,  verification,  and 
analysis.  Consequently,  we  exercised 
our  discretion  in  order  to  reduce  the 
administrative  burden  and  maximize 
efficient  use  of  oiur  limited  resources. 
Additionally,  we  recognize  the  need  for 
consistency  in  our  treatment  of  these 
concurrent  investigations  and,  although 
the  number  of  transactions  may  vary 
between  the  two  countries,  uniform 
application  of  an  averaging 
methodology  ensures  that  both 
Colombia  and  Ecuador  will  be  treated 
on  the  same  basis.  See  the  June  24. 
1994.  Decision  Memorandum  pertaining 
to  reporting  requirements  from  Team  to 
Barbara  Stafford. 

Moreover,  we  took  into  account  that 
the  majority  of  respondents,  who  make 
U.S.  sales  on  consignment,  have  little,  if 
any.  ability  to  provide  the  level  of  detail 
which  would  have  been  required  for  the 
Department  to  do  a  transaction-specific 
analysis  because  unrelated  consignees 


generally  keep  accounts  for 
respondents'  U.S.  sales  in  monthly 
grower  reports.  Upon  review  of  data 
submitted,  and  later  verified,  we 
concluded  that  a  month  was  the  shortest 
period  of  time  which  would  permit  all 
respondents  to  provide  U.S.  sales 
information  on  a  uniform  basis,  thus 
ensuring  that  we  treated  all  respondents 
in  a  similar  maimer  in  terms  of  data 
collection  and  analysis. 

Importantly,  because  of  the  highly 
perishable  nature  of  the  product,  we 
believe  that  monthly  averaging  of  U.S. 
prices  in  these  investigations  provides  a 
fair  and  more  representative  measure  of 
value.  Unlike  nonperishable 
merchandise,  respondent  growers 
cannot  withhold  their  roses  from  the 
market  to  await  a  better  price.  Rather, 
respondents  are  faced  with  the  choice  of 
accepting  whatever  return  they  can 
obtain  on  certain  sales,  so-called  "end- 
of-the-day"  and  "distress  sales",  or  of 
destroying  the  product.  Were  we  to 
perform  a  transaction-by-transaction 
comparison,  such  an  approach,  beyond 
the  limits  imposed  on  the  Department  as 
described  above,  would  give  undue  and 
disproportionate  weight  to  end-of-the- 
day  sales.  Even  where  a  respondent's 
normal  sales  were  above  fair  value,  he 
could  be  found  to  be  dumping  solely  on 
the  basis  of  sales  made  as  a  result  of 
perishabihty.  By  adopting  a  monthly 
averaging  period,  we  ensure  that  the 
entire  range  of  distress  and  nondistress 
sale  prices  are  covered. 

Furthermore,  while  use  of  actual 
prices  and  transaction-by-transaction 
data  is  the  norm,  the  statute  allows  for 
averaging  provided  such  averaging 
yields  representative  results.  We 
conclude  that,  in  light  of  the  above 
factors,  using  monthly  averages  of  U.S. 
sales  prices  constitutes  the  shortest 
period  necessary  to  capture  a 
representative  analysis  of  the  ordinary 
trading  practices  in  this  industry.  Our 
approach  is  consistent  with  the 
Department's  past  practice  in 
investigations  of  fresh  cut  flowers  as 
well  as  other  perishable  agricultural 
products.  See  Certain  Fresh  Cut  Flowers 
From  Colombia:  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  55  FR  20491  (May  17.  1990): 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Fresh  Cut 
Flowers  From  Mexico.  52  FR  6361 
(March  3. 1987).  Furthermore,  our 
approach  has  been~upheld  consistently 
by  the  court.  See  Floral  Trade  Council 
v.  United  States.  775  F.  Supp.  1492. 
1500-2  (CIT  1991);  Asociacion 
Colombiana  de  Exportadores  de  F lores 
v.  United  States.  704  F.  Supp.  1114  (CIT 
1989). 


Lastly,  we  are  unpersuaded  by  two 
additional  arguments  proffered  by 
petitioner  to  shorten  the  averaging 
period  in  these  investigations.  First, 
petitioner  claims  a  factual  distinction 
between  the  life-span  of  a  rose  and  a 
fresh  cut  flower.  However,  we  find  that 
the  record  in  these  investigations 
establishes  that  from  the  time  of 
importation,  roses  last  approximately 
seven  to  ten  days,  while  flowers  last 
approximately  ten  to  fourteen  days  and 
both  may  be  held  for  more  than  one 
week  in  refrigerated  coolers.  Thus,  we 
find  this  to  be  a  distinction  without  a 
difference.  Second,  petitioner  argues 
that,  by  not  using  a  shorter  averaging 
period,  dumping  during  peak  holiday 
periods  such  as  at  Valentine's  Day.  will 
elude  the  Department.  According  to 
petitioner,  sales  of  roses  imported  before 
this  holiday,  but  which  are  sold  after  the 
holiday  when  demand  is  quite  low.  will 
be  sales  at  dumped  prices.  The 
petitioner  does  not  consider  such 
dumped  sales  legitimately  within  the 
categor>'  of  end-of-the-day  sales,  for 
which  our  averaging  period  is  designed 
to  fairly  account.  Rather,  petitioner 
argues  that  by  averaging  these  low- 
priced  sales  with  high-priced  holiday 
sales  for  the  month  of  February, 
dumping  will  be  understated.  While  we 
recognize  that  using  a  monthly 
averaging  period  could  result  in  some 
offsetting  of  high-priced  sales  with  low- 
priced  sales,  we  believe  that  overall, 
monthly  averaging  is  representative  of 
the  transactions  under  investigation. 
Moreover,  in  verifying  numerous 
companies'  February  grower  reports  we 
found  that  only  an  insignificant  number 
of  roses  were  imported  in  February  after 
Valentine's  Day.  as  compared  to  the 
overwhelming  volume  imported  during 
the  first  13  days  of  the  month,  thus 
ameliorating  this  circumstance 

Annual  Averaging 

While  we  recognize  that  averaging  is 
necessary  in  these  investigations,  we 
believe  that  averaging  U.S.  sales  prices 
over  a  year  is  inappropriate.  As  we 
stated  in  Flowers, 


nothing  in  the  statute,  the  legislative  history, 
or  the  Departments  practice  (inciuding  Final 
Determination  of  Sales  of  Sot  Less  Than  Fair 
Value:  Fresh  Winter  Vegetables  from  Mexico 
(45  FR  20512:  March  24.  1980)  supports  the 
broad  notion  of  annual  averaged  U.S.  prices 
Annual  averaging  would  extend  too  much 
credit  to  respondents  by  allowing  them  to 
dump  for  entire  months  when  demand  is 
sluggish,  so  long  as  they  recoup  the.r  losses 
duri.ng  months  of  high  demand-. 

See  Final  Results  of  Antidumping 
Administrative  Review  and  Revocation 
in  Part  of  the  Antidumping  Duty  Order: 
Certain  Fresh  Cut  Flowers  from 
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Colombia,  56  FR  50554,  50556  (October 
7, 1991).  The  OT  has  agreed  with  the 
Department  that  monthly  averaging 
adequately  compensates  for 
perishability  but  averaging  over  a  longer 
period  could  obscure  dumping.  See 
Floral  Trade  Council  v.  United  States, 
775  F.  Supp.  1492, 1500  (CIT  1991). 

Even  though  respondents  argue  that 
the  demands  of  the  U.S.  market 
determine  their  U.S.  pricing  and  that 
they  are  price  takers  rather  than  price 
setters,  we  note  that  the  intent  to  dump 
is  not  the  issue.  See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Certain 
Fresh  Cut  Flowers  from  Mexico,  52  FR 
6361,  6364  (March  3, 1987).  The  issue 
is  whether,  in  fact,  dumping  is 
occurring. 

Comment  5:  Product  Averaging 

Regarding  the  use  of  variety  and  stem- 
specific  monthly  average  USPs, 
respondents  contend  that  the 
Department  is  bound  by  its  longstanding 
administrative  practice  in  the  original 
investigations  and  subsequent 
administrative  reviews  of  Flowers  to 
calculate  monthly  average  USPs  by 
flower  type,  without  regard  to  variety  or 
grade.  Additionally,  the  Department  has 
consistently  concluded  that  comparing 
CV  data  by  flower  type  to  grade  or 
variety-specific  USPs  would  produce 
imfair  and  distorted  results. 
Respondents  maintain  that  the 
Department  has  not  furnished  any 
reasonable  explanation  for  its  departure 
from  this  practice  in  the  preliminary 
determination. 

Respondents  urge  the  Department  to 
compare  all  rose  products  to  all  rose 
products  on  an  annual  average  basis. 
Alternately,  respondents  request  that 
the  Department  compare  product- 
specific,  monthly  U.S.  prices  to 
identical  product-specific,  monthly 
FMV  prices.  Respondents  note  that 
where  FMV  is  not  available,  CV  should 
be  used.  However,  the  profit  element 
should  be  monthly  FMV  profit,  not 
annual  FMV  profit.  In  addition, 
respondents  argue  that  average  CV  of  all 
products  combined  must  be  compared 
to  U.S.  prices  of  non-matched  products. 

Petitioner  argues  that  product 
averaging  should  not  be  used  to 
obliterate  differences  in  prices  due  to 
physical  differences  in  roses.  Petitioner 
stresses  that  it  is  particularly  important 
that  the  prices  of  the  low-priced  Visa 
roses  are  not  averaged  together  with 
prices  of  other  red  roses.  Petitioner 
maintains  that  an  average  across 
varieties,  colors,  or  stem  lengths 
substantially  distorts  the  market  reality. 


DOC  Position 

We  agree  wath  respondents  that 
averaging  by  flower  type  is  appropriate 
in  this  investigation.  Consistent  writh 
Flowers,  where  possible,  we  compared 
USP  and  CV  on  a  rose  type  basis,  i.e., 
hybrid  tea,  sweetheart,  etc.  See,  e.g.. 
Fresh  Cut  Flowers  From  Colombia,  59 
FR  15159, 15160-61  (March  31, 1994) 
(4th  admin,  review  final).  For  a  number 
of  companies,  however,  we  were  unable 
to  compare  USP  and  CV  on  a  rose  type 
basis  because  the  respondents  do  not 
keep  their  cost  data  in  such  a  fashion. 
As  a  result,  in  order  to  ensure  an 
"apples-to-apples"  comparison,  we 
aggregated  U.S.  price  data  to  arrive  at  a 
weighted-average  monthly  USP  for  all 
rose  types  for  comparison  with 
respondents'  single  average  CV  for  all 
rose  types.  While  it  would  have  been 
preferable  to  disaggregate  rose  costs  for 
these  respondents  in  order  to  make  a 
fair  value  comparison  on  a  rose  type 
basis,  we  were  not  able  to  do  so  in  this 
investigation  because  the  data  were  not 
available  and  we  did  not  present 
respondents  with  a  methodology  for 
disaggregating  costs.  However,  we 
intend  to  do  so  in  any  future 
administrative  reviews  if  an  order  is 
issued.  We  will  seek  to  devise  a  method 
to  enable  us  to  compute  cost  by  rose 
type,  which  will  not  require 
respondents  to  change  their  method  of 
recordkeeping. 

Comments  Pertaining  to  Third  Country 

Comment  6:  Third  Country  as  Basis  for 
FMV 

Petitioner  maintains  that  there  is  no 
basis  in  law  for  rejecting  third  country 
prices  that  are  adequate  to  establish  a 
viable  market.  In  addition,  petitioner 
states  that  the  Department's  regulations 
state  a  preference  for  the  use  of  third 
country  prices,  where  the  home  market 
is  not  viable.  Petitioner  maintains  that 
the  statute  prescribes  adjustments  for 
differences  in  circumstances  of  sale, 
which  can  take  account  of  differences  in 
markets,  but  it  does  not  permit  the 
Department  to  simply  reject  a  viable 
market,  due  to  factors  other  than 
dissimilar  merchandise,  for  the 
purposes  of  determining  FMV. 

Petitioner  claims  that  there  is  no 
evidence  on  the  record  to  establish  that 
third  coimtry  prices  are  incompatible 
for  comparison  to  U.S.  prices.  Petitioner 
questions  the  validity  of  respondents' 
statistical  studies,  claiming  that  the 
statistical  analyses  provided  Sy  Drs. 
Botero  and  Sykes  and  Lewis  are 
unworthy  of  consideration  because  they 
exclude  the  impact  of  dumping  in  their 
price  analyses.  According  to  petitioner, 
if  the  Colombian  and  Ecuadoran 


growers  are  dumping  during  the  several 
off-peak  (non-holiday)  months  in  the 
U.S.  market,  but  not  in  other  markets, 
such  dumping  would  produce  price 
changes  in  the  U.S.  market  that  are 
much  sharper  and  greater  than  the  price 
changes  in  Europe,  thereby  causing  the 
greater  volatility  in  the  U.S.  market 
identified  by  respondents.  Petitioner 
adds  that,  because  the  Colombian  and 
Ecuadoran  imports  constitute  such  a 
large  percentage  of  the  U.S.  market  and 
because  they  sell  through  consignment 
agents  on  a  national  basis,  the  supply  of 
Colombian  and  Ecuadorian  roses 
uniformly  depresses  U.S.  prices 
whenever  those  imports  oversupply  the 
U.S.  market. 

Petitioner  argues  that  the  Botero  and 
Sykes  and  Lewis  reports  are  further 
skewed  because  they  use  the  prices  of 
a  single  variety  of  red  rose,  the  Visa, 
which  it  asserts  is  the  most  price 
sensitive.  Moreover,  these  reports  did 
not  provide  source  documentation 
showing  the  composition  of  the  Dutch 
auction  prices  relied  upon.  Thus,  it  is 
unclear  how  many  varieties  of  roses 
were  included  in  the  comparison 
database.  In  addition,  since  Colombian 
and  Ecuadoran  roses  sold  on  the 
Aalsmeer  auction  account  for  only  a 
very  small  portion  of  all  roses  exported 
to  the  EU,  Aalsmeer  prices  may  not  be 
representative  of  Colombian  and 
Ecuadoran  rose  prices  in  the  EU. 

Petitioner  argues  that  the  statements 
provided  in  the  Hortimarc  Report  based 
on  FTD  data,  which  included  traditional 
retail  florists  and  excluded  non- 
traditional  outlets  such  as  supermarkets, 
and  mass  merchandisers,  ignores  a 
significant  number  of  spontaneous 
purchases  from  their  analysis. 

Petitioner  states  that  the  Stem  & 
Wechsler  argument  regarding  the 
opposing  demand  strains  of  the  U.S.  and 
EU  market  are  irrelevant  to  the 
comparison  of  foreign  market  values 
and  U.S.  prices.  Petitioner  maintains 
that  the  U.S.  market  is  as  supply  driven 
as  any  other  market  during  non-holiday 
months. 

Petitioner  recognizes  that  in  the 
second  administrative  review  oi  Fresh 
Cut  Flowers  From  Colombia.  (55  FR 
20491,  May  17,  1990)  (Flowers),  the 
Department  departed  from  its  normal 
practice  and  rejected  third  country 
prices  in  favor  of  CV  for  the  following 
three  reasons:  (1)  Third  country  and 
U.S.  price  and  volume  movements  were 
not  positively  correlated  which  showed 
that  different  forces  operated  in  the 
relevant  markets,  in  some  instances, 
pushing  prices  in  opposite  directions: 
(2)  third  country  sales  only  occurred  in 
peak  months  which  resulted  in  a 
distorted  comparison  of  off-peak  U.S. 
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prices  to  peak  third  country  prices;  and 
(3)  the  perishable  nature  of  flowers  and 
the  inability  to  control  short-term 
production  resulted  in  "chance"  sales. 

Petitioner  argues  that  the 
Department's  analysis  of  statistical  data 
on  the  record  in  these  investigations 
confirmed  a  positive  correlation  in 
prices,  thus  refuting  the  principal 
finding  of  the  Flowers  case.  In  fact, 
petitioner  argues  that  the  basis  for 
creating  an  exception  to  the  statutory 
preference  for  price-to-price 
comparisons  u-as  the  presence  of  a 
negative  correlation.  Regarding 
volatility,  petitioner  notes  that  in 
Flowers,  the  Department  never  required 
that  prices  be  equally  volatile  in  each 
market;  volatility  alone  does  not  require 
the  Department  to  reject  a  price-to-price 
comparison.  In  fact,  petitioner  argues 
that  in  Flowers  the  Department  found 
differences  in  volatility  between  the 
U.S.  and  European  markets  and  price 
movement  in  opposite  directions  in 
each  market. 

Regarding  the  second  factoi . 
petitioner  observes  that,  unlike  the 
Flowers  case,  third  country  sales  of 
roses  even  occur  in  off-peak  months  and 
argues  that  the  Department's  six-month 
weighted  average  FMVs  take  into 
account  seasonal  peaks  and  off-peaks. 
Moreover,  petitioner  maintains  that 
major  flower  buying  holidays  are  the 
same  in  all  markets  and,  therefore, 
peaks  will  occur  at  similar  times  in  all 
markets. 

Finally,  with  regard  to  the  issue  of 
perishability  arid  production  control, 
petitioner  maintains  that  respondents 
may  control  production  by  pinching 
back  rose  buds.  In  addition,  petitioner 
notes  that  there  is  evidence  on  the 
record  indicating  that  third  countrv- 
sales  of  roses  are  stable,  some  occurring 
as  a  result  of  negotiated  standing  orders 
and.  therefore,  there  is  a  lesser 
incidence  of  chance  sales  than  was 
present  in  Flowers.  Petitioner  contends 
that  statements  by  respondents 
regarding  a  potential  shift  of  exports 
from  third  country  markets  to  U.S. 
markets  reveals  the  extent  to  which 
respondents,  in  fact,  control,  plan,  and 
target  their  rose  exports  to  certain 
markets. 

Respondents  claim  that  third  country 
prices  should  be  rejected  in  favor  of  CV 
because  the  three  factors  found  in 
Flowers  are  present  in  these  cases.  With 
regard  to  the  first  Flowers  factor, 
respondents  quote  empirical  evidence 
on  the  record  showing  substantial 
differences  in  demand  and  pricing 
seasonality  between  U.S.  and  third 
country  markets.  Respondents  argue 
that  there  are  two  principal  aspects  of 
seasonality:  timing  [i.e.,  the  point  in 


time  at  which  demand  peaks  and 
valleys  occur  in  seasonal  cycles)  and 
volatility  (i.e.,  the  magnitude  of  peaks 
and  valleys).  Respondents  argue  that,  in 
Flowers,  the  Department  relied  on  both 
differences  in  timing  and  in  volatility  to 
explain  why  it  rejected  third  country 
prices.  Respondents  assert  that  in  the 
rose  industry,  as  in  the  flower  industry: 

(1)  The  U.S.  market  is  holiday-demand 
driven;  (2)  U.S.  demand  is  not  a  stable 
consumption  base  because  the  majority 
of  roses  are  purchased  primarily  as  gifts; 
and  (3)  the  U.S.  market  is  demand 
driven.  In  contrast,  respondents  state 
that:  (1)  The  European  market  is  marked 
by  relatively  even  year-round  demand; 

(2)  flower  purchasing  on  a  more  regular 
basis  (not  tied  to  gift  giving)  is  a  deep 
rooted  tradition  in  Europe;  and  (3)  the 
European  market  is  supply  driven. 

Respondents  have  submitted  several 
statistical  analyses  of  the  different 
markets  which,  jthey  claim.  conclusivel> 
show  that  the  se^asonal  demand  and 
pricing  patterns  are  significantly 
different  betweeh  the  markets. 
Respondents  point  to  the  second  Botero 
report  and  the  Sykes  &  Lewis  report 
which  states  that  the  mere  presence  of 
a  price  correlation  is  insufficient  proof 
that  demand  patterns  are  equivalent. 
Respondents  contend  that  while 
petitioner  criticizes  their  statistical 
analysis,  petitioner  has  not  provided 
any  independent  correlation  analysis 
regarding  U.S.  and  third  country  prices. 

With  regard  to  the  second  Flowers 
factor,  access  to  third  countr>'  markets, 
respondents  claim  that  petitioner's  own 
data  rebut  the  contention  that 
respondents  have  substantial 
continuous  access  to  third  country 
markets  because  there  are  no  Colombian 
and  Ecuadorian  imports  of  roses  in  at 
least  one  month  for  every-  countrj-  for 
which  petitioner  has  provided  data. 
Respondents  assert  that  petitioner's 
claim  that  Colombian  and  Ecuadorian 
production  is  planned  with  third 
countries  in  mind,  and  that  roses  are 
sold  at  the  same  fixed  price  over  a 
period  of  time  as  a  result  of  a  pre- 
negotiated  arrangement,  is  a 
misunderstanding  of  the  facts  on  the 
record. 

In  addition,  respondents  claim  that 
combining  third  country  markets  would 
not  rectify  the  gaps  created  by  the 
absence  of  sales  in  all  months  in 
individual  markets.  Respondents  note 
that  adding  two  markets  with  partial 
year  sales  is  still  tantamount  to  using 
only  peak  prices  for  foreign  market 
value. 

With  regard  to  the  third  Flowers 
factor,  respondents  claim  the  control 
and  perishability  factor  relied  upon  by 
the  Department  in  the  Flowers  case  is 


equally  applicable  to  roses.  Respondents 
cite  to  portions  of  the  Department's 
Roses  preliminary  determination  where 
the  Department  noted  that  there  are 
substantial  similarities  between  flowers 
and  roses  in  perishability  and  short- 
term  lack  of  production  control. 
Respondents  also  cite  to  the  first 
Tayama  report  which  states  that  roses 
are  even  more  perishable  than  fresh  cut 
flowers. 

Respondents  claim  that  petitioner 
oversimpUfies  their  argument  regarding 
seasonality  by  neglecting  to  view  all 
aspects  of  the  Flowers  exception:  the 
unique  combination  of  differences  in 
seasonality  between  U.S.  and  third 
country'  markets  for  a  highly  perishable 
product  for  which  production  cannot  be 
controlled  in  the  short  term.  Thus, 
respondents  maintain  that  the  Roses 
case  is  a  logical  extension  of  the  Floivers 
case. 

DOC  Position 

The  Department  agrees  vVith 
respondents.  In  the  preliminary 
determination,  we  rejected  respondents' 
request  to  use  CV  as  the  basis  for  FMV 
because  we  determined  that  the  record 
at  that  time  did  not  support  the 
application  of  the  F/oivers' precedent. 
Since  the  prehminary  determination,  a 
considerable  amount  of  new 
information  has  been  submitted.  Based 
on  our  review  of  this  new  information, 
we  have  determined  that  the  records  in 
these  cases  warrant  rejection  of  third 
country  sales  in  favor  of  CV.  See  the 
January  26,  1995,  Decision 
Memorandum  pertaining  to  third 
country'  versus  constructed  value  from 
the  Team  to  Barbara  Stafford  for  a  more 
detailed  discussion  of  this  issue. 

Information  on  the  record  establishes 
that  the  three  factors  identified  by  the 
Department  in  Flowers  as  supporting  the 
use  of  CV  are  satisfied  in  this  case.  First, 
the  market  for  roses  in  the  U.S.  differs 
significantly  from  the  markets  in  third 
countries.  For  example,  as  in  Flowers. 
price  and  quantity  within  the  United 
States'  rose  market  are  positively 
correlated;  however,  the  price  and 
quantity  within  Europe,  Canada,  and 
Argentina  are  negatively  correlated. 

Similarly,  the  U.S.  market  for  roses, 
like  the  U.S.  market  for  flowers,  is  more 
volatile  in  terms  of  price  and  quantity 
movements  than  the  markets  in  third 
countries  markets;  the  European  per 
capita  consumption  of  flowers  is  four  to 
ten  times  greater  than  the  United  States, 
and  Colombian  and  Ecuadorian 
producers  have,  in  general,  limited 
access  to  the  main  third  country 
markets,  i.e..  the  Dutch  auction.  Thus, 
the  differences  in  the  rose  markets  are 
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similar  to  the  differences  that  existed  in 
Flowers. 

The  second  Flowers  factor  we 
considered  was  whether  a  comparison 
of  third  country  sales  to  U.S.  sales 
would  require  comparisons  of  low-price 
U.S.  sales  in  off-peak  months  with  high- 
price  third  country  sales  in  peak 
months,  or  vice  versa.  In  the 
preliminary  determination,  we  found 
that  this  factor  was  not  present  in  these 
investigations  because:  (1)  There  were 
sufficient  third  country  sales  in  each 
month  of  the  POI  (when  markets  were 
combined);  and,  (2)  using  two  six-month 
FMV  periods  reduced  distortion  caused 
by  price  comparisons  involving  peak 
and  non-peak  periods. 

For  purposes  of  this  final 
determination,  we  have  determined  that 
use  of  Ihiid  country  prices  could  result 
in  off-peak  U.S.  sales  being  compared 
with  peak  third  country  sales.  While 
six-  month  averages  ameliorate  potential 
distortions,  almost  all  of  the 
respondents  do  not  have  third  country 
sales  in  every  month  of  the  POI.  It  is 
only  by  combining  markets  that 
respondents  have  sales  in  each  month  of 
the  POI.  If  we  were  to  use  third  country 
prices  as  the  basis  for  FMV,  prices 
during  peak  periods  in  one  third 
country  could  be  combined  with  prices 
during  peak  periods  in  another  third 
country.  These  peak  prices  would  then 
be  compared  to  both  peak  and  non-peak 
periods  in  the  United  States.  We  find 
that  this  factor  supports  use  of  CV  in 
these  cases,  albeit  to  a  somewhat  lesser 
degree  than  in  Flowers. 

The  third  Flowers  factor  we 
considered  was  the  extreme 
perishability  of  roses — i.e.,  the  inability 
to  control  short-term  production — and 
the  resultant  "chance"  element  to  sales. 
As  noted  in  our  preliminary 
determinations,  there  are  substantial 
similarities  between  the  subject 
merchandise  in  these  investigations  and 
Flowers:  (1)  Roses,  Uke  flowers,  are 
extremely  perishable;  (2)  rose  growers 
have  relatively  minor  control  over  short- 
term  production;  (3)  rose  production  is 
also  a^ected  by  exogenous  factors  [e.g., 
weather,  disease,  etc.)  like  other  flowers; 
and  4)  roses  cannot  be  stored  and  we 
note  that  there  are  only  very  minor 
alternative  uses  [e.g.,  drying). 

In  conclusion,  we  have  determined 
that  the  factors  that  led  the  Department 
use  CV  instead  of  third  coimtry  prices 
in  Flowers  are  present  in  these 
investigations.  Therefore,  we  have 
adopted  CV  as  the  basis  for  comparison 
with  U.S.  prices. 


Comments  Pertaining  to  Related  Party 
Commissions 

Comment  7:  Related  Party  Commissions 

Petitioner  requests  that  commissions 
paid  to  consignment  agents  should  be 
deducted  from  USP  even  where 
consignees  are  related  parties. 
Specifically,  petitioners  argue  that:  (1) 
The  statute  directs  us  to  deduct 
commissions  from  USP  in  ESP 
situations,  without  discretion  to 
disregard  U.S.  commissions  in  related 
party  transactions;  (2)  in  Timken,  the 
court  recognized  that  the  statute 
required  a  deduction  when  a  U.S. 
importer  was  paid  commissions,  as 
opposed  to  earning  "profits;"  (3)  the 
statute  should  be  followed,  regardless  of 
the  fact  that  commissions  were  not 
deducted  in  Flowers;  and  (4)  we  should 
deduct  U.S.  indirect  selling  expenses  if 
such  expenses  exceed  the  related 
consignee's  commissions,  in  accordance 
with  19  U.S.C.  1677a(e)(2). 

Respondents  claim  that  the 
Department's  treatment  in  the 
preliminary  determination  of  related 
party  sales  commissions  is  invalid.  They 
argue  that  deducting  the  related 
importer's  commission  from  U.S.  price 
has  the  effect  of  deducting  the 
importer's  profit,  which  the  Department 
does  not  have  the  authority  to  do.  The 
Department  should  deduct  the 
importer's  actual  selling  expenses  rather 
than  intra  company  transfers. 
Respondent's  argue  that  the 
Department's  approach  is  inconsistent 
with  past  practice  since  related  party 
commissions  have  never  been  treated  as 
a  direct  selUng  expense,  but  rather  have 
been  cojilapsed  in  the  past  for  the 
purposes  of  determining  U.S.  price  and 
expenses.  Moreover,  respondents  assert 
that  the  Department's  statute  and 
regulations  do  not  authorize  the 
Department  to  deduct  the  higher  of 
related  party  commissions  or  related 
party  actual  expenses.  Respondents 
claim  that  in  selectively  choosing 
deductions  of  commissions  or  actual 
expenses,  the  Department  fails  to 
account  for  the  fact  that  the  commission 
it  treats  as  a  cost  is  also  Sciles  related 
income  to  the  related  importer. 
Respondents  maintain  that  the 
Department  should  ignore  the  sales 
commissions  paid  between  related 
parties  on  ESP  sales,  regardless  of 
whether  such  commissions  are  at  arm's 
length,  and  treat  as  U.S.  indirect  selling 
expenses  the  importer's  share  of 
operating  and  selling  expenses  allocable 
to  the  exporter's  subject  sales. 

DOC  Position 

The  difference  between  a  related 
consignee's  commission  and  the  related 


consignee's  U.S.  indirect  selling 
expenses  is  equal  to  the  related 
consignee's  profit.  The  Department  does 
not  deduct  profit  from  USP  in  ESP 
transactions  because  the  law  does  not 
allow  it.  19  CFR  353.41(e)(1)  and  (2)  do. 
however,  instruct  us  to  make 
adjustments  in  ESP  situations  for 
commissions  and  expenses  generally 
incurred  by  or  for  the  account  of  the 
exporter  in  selling  the  merchandise. 

With  respect  to  treatment  of  related 
party  commissions  paid  in  the  U.S.,  we 
have  in  the  past  looked  to  the  definition 
of  "exporter"  which  provides  that 
related  party  importers  are  to  be 
collapsed  with,  and  treated  as  part  of, 
the  exporter.  19  U.S.C.  1677(13).  In  this 
context,  it  is  inappropriate  to  treat  a 
commission  the  exporter  has  paid  to 
itself  as  an  expense.  The  expense  is  the 
actual  costs  incurred  by  or  for  the 
account  of  the  exporter. 

In  LMI-Le  Metalli  Industriale,  S.p.A.  v. 
United  States,  912  F.2d  455,  459  (Fed. 
Cir.  1990)  (ZJVfl),  the  CAFC  indicated 
that  related  party  commissions  can  and 
should  be  adjusted  for  if  the 
commissions  are  at  arm's-length  and  are 
directly  related  to  the  sales  under 
review.'  By  imphcation,  an  arm's-length 
commission  includes  the  actual  indirect 
selling  expenses  inciured  by  the 
commissionnaire  and  the 
commissionnaire's  profits.  Thus,  UV-ff 
allows  us  to  deduct  the  profits  that  are 
implicit  in  the  commission.  The  facts  in 
LM7,  however,  are  distinguishable  from 
the  facts  in  these  investigations.  In  LMI, 
the  Court  directed  the  Department  to 
adjust  for  sales  commissions  paid  to  a 
related  subsidiary  of  the  respondent  in 
the  home  market.  The  sales  on  which 
the  commissions  were  paid  in  the  home 
market  were  purchase  price-type 
transactions  made  with  the  assistance  of 
the  related  party  selUng  agent.  The  issue 
of  how  to  trieat  any  selling  expenses 
incurred  by  the  related  party  selling 
agent  in  addition  to  commissions  earned 
by  that  related  party  selling  agent  did 
not  arise  in  LMI. 

In  the  instant  investigations,  the  sales 
on  which  the  commissions  were  paid 
are  ESP  transactions  where,  because  the 
importer  of  the  merchandise  is  related 
to  the  exporter,  we  collapse  the  two 
pursuant  to  19  U.S.C.  1677(13)  and  base 
USP  on  the  sale  to  the  first  unrelated 
party.  In  contrast  to  LMI.  therefore,  the 


'  In  Coated  Gwundwood  Paper  from  Finland,  56 
FR  56363  (November  4.  1991).  which  was 
subsequent  to  LMI.  we  developed  guidelines  to 
determine  whether  conunissions  paid  to  related 
parties,  either  in  the  United  States  or  in  the  foreign 
market,  are  at  arm's-length.  If,  based  on  the' 
guidelines,  we  found  conunissions  to  be  at  arm's- 
length,  we  stated  that  we  would  make  an 
adjustment  for  such  commissions 
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producer  and  its  related  party  selling 
agent  in  these  investigations  are 
collapsed.  Thus,  the  commission 
represents  an  intracompany  transfer  of 
funds.  Under  these  circumstances,  our 
past  practice  of  ignoring  intracompany 
transfers  is  still  applicable. 

Furthermore.  ESP  transactions  are 
frmdamentally  different  from  purchase 
price  transactions  in  that,  with  respect 
to  ESP  transactions,  19  U.S.C.  1677a(e). 
specifically  allows  for  deductions  of 
indirect  expenses.  In  contrast,  with 
respect  to  purchase  price  transactions 
19  U.S.C.  1677a{d)  only  allows  an 
adjustment  for  indirect  expenses  when 
there  are  commissions  in  one  of  the  two 
markets.  Therefore,  when  commissions 
are  paid  in  an  ESP  situation,  the 
opportunity  for  double  counting  exists; 
this  problem  does  not  arise  in  a 
purchase  price  situation  like  the  one 
reviewed  by  the  Court  in  LMI. 

Whether  the  sales  involved  are 
purchase  price  or  ESP,  the  Department's 
goal  is  to  derive  a  reliable  USP  by 
subtracting  actual  expenses  from  actual 
sales  prices.  A  commission  paid  by  the 
exporter  to  its  collapsed  related 
importer  is  not  an  expense  incurred  by 
the  exporter;  rather  the  actual  expenses 
incurred  by  the  exporter  are  the  indirect 
selling  expenses  of  the  related 
consignee. 

At  the  preliminary  determination,  we 
determined  that  related  party 
commissions  were  directly  related  to  the 
sales  under  consideration  However,  we 
agree  with  respondents  and.  for  the  final 
determination,  considered  commissions 
an  intracompany  transfer.  We  have 
therefore,  deducted  only  the  amount  of 
U.S.  indirect  selling  expense  for  all 
companies  with  related  party 
commissions. 

Comments  Pertaining  to  Accounting 

Comment  8:  Inflation  Adjusted 
Depreciation  and  Amortizntion 

Petitioner  argues  that  the  Department 
should  compute  respondents' 
depreciation  expense  based  on  asset 
values  which,  in  tccordance  with 
Colombian  GAAP,  have  been  adjusted  to 
reflect  the  effects  of  inflation.  Petitioner 
notes  that  respondents  computed 
depreciation  ch^es  for  rose  production 
costs  based  on  the  historical  cost  of  the 
underlying  fixed  assets.  Petitioner      • 
maintains  that  because  of  the  effects  of 
inflation  on  prices,  respondents' 
methodology  ina,ppropriately  matches 
historical  depreciation  charges  based  on 
past  price  levels  with  revenues 
generated  from  the  sale  of  roses  at 
current  price  levels. 

Petitioner  notes  that  in  past  cases 
involving  hyperinflationary  economies. 


the  Department  has  corrected  for  the 
effects  of  inflation  by  computing  cost  of 
production  based  on  respondent's 
replacement  costs.  Petitioner  argues  that 
although  the  POI  inflaUon  rates  in 
Colombia  did  not  meet  the  Department's 
normal  hyperinflation  threshold,  the 
annual  rate  of  inflation  nevertheless  has 
been  so  substantial  as  to  cause  the 
government  to  adopt  accounting 
standards  that  require  an  adjustment  for 
inflation.  Thus,  according  to  petitioner, 
the  Department  must  correct 
respondents'  reported  depreciation 
expense  in  order  to  avoid  distorting  the 
cost  of  rose  production. 

Respondents  claim  that  the 
Department  should  accept  their 
submitted  rose  production  costs  without 
taking  into  account  the  effects  of  the 
inflation  adjustment  on  depreciation 
expense.  Respondents  argue  that, 
although  the  inflation  adjustment  may 
result  in  additional  costs  in  their 
financial  statements,  these  are  not 
actual,  historical  costs,  histead,  the 
inflation  adjusted  costs  are  "phantom" 
costs  required  by  tax  law,  but  not 
specifically  addressed  under  GAAP. 

Respondents  maintain  that  the 
purpose  of  the  tax  law  was  to  gene^te 
tax  revenues  for  the  government, 
because  any  write-up  of  fixed  assets  due 
to  inflation  results  in  additional  income 
that  must  be  recognized  in  a  firm's 
financial  statements.  Respondents 
contend  that  if  the  Department 
determines  that  it  must  include  the 
effects  of  the  fixed  asset  inflation 
adjustment  in  respondents'  rose  CV, 
then  it  also  must  reduce  CV  by  the 
amount  of  financial  statement  income 
generated  by  the  adjustment. 
Respondents  note  that  such  income  is 
directly  related  to  production  and,  thus, 
there  is  no  basis  for  failing  to  offset  costs 
if  the  inflation  adjustment  is  included  in 
CV. 

Additionally,  respondents  claim  that 
the  Department  already  effeciively 
makes  an  inflation  adjustment  through 
the  use  of  monthly  exchange  rales  in  its 
computer  program.  Respondents  state 
that  the  exchange  rate  is  related  to 
differences  in  the  two  countries  rates  of 
inflation,  and  the  use  of  such  exchange 
rates  has  an  effect  equivalent  to  making 
the  year-end  inflation  adjustment. 


levels  and  thus  produces  an  improper 
matching  of  revenues  and  expenses. 
Therefore,  we  have  revised  the 
submitted  COP  and  CV  figures  to  reflect 
inflation-  adjusted  depreciation  and 
amortization  expenses  based  on  the 
growers'  normal  accounting  practices. 

We  disagree  with  respondents'  claim 
that  the  Department's  use  of  monthly 
exchange  rates  effectively  makes  an 
inflation  adjustment,  because  the 
exchange  rates  are  being  applied  to  costs 
which  are  reported  in  understated 
foreign  currency.  To  avoid  distortion  in 
production  costs,  we  have  used  annual 
average  constructed  value  figures  and 
converted  them  to  U.S.  dollars  using  a 
weighted-average  exchange  rate  based 
on  the  monthly  volume  of  roses  sold  by 
each  grower. 

We  also  disagree  with  respondents' 
assertion  that  income  resulting  from  the 
inflation  adjustment  is  directly  related 
to  production  and  should  be  applied  as 
an  offset  to  financial  expense.  This 
annual  revaluation  of  non-monetary 
assets  does  not  represent  income  during 
the  POI.  Instead,  it  merely  reflects  an 
increase  to  respondent's  financial 
statement  equity  due  to  the  restatement 
of  non-monetary  assets  to  account  for 
inflation. 


DOC  Position 

We  agree  with  petitioner  that 
respondents'  failure  to  follow  their 
normal  accounting  practice  of  adjusting 
depreciation  and  amortization  expenses 
for  the  effects  of  inflation  distorts  rose 
production  costs  for  purposes  of  our 
antidumping  analysis.  The  exclusion  of 
the  inflation  adjustment  results  in  costs 
which  are  not  reflective  of  currfent  price 


Comment  9:  Statuton-  General  E.\penses 
and  Profit 

Petitioner  claims  that  statutory 
general  expenses  and  profit  should  be 
based  on  third  country  sales,  since  third 
country  sales  and  third  countrj-  profit 
and  general  expenses  would  be  used  as 
a  basis  for  FMV  when  home  market 
sales  are  not  available. 

Respondents  maintain  that  the  facts  of 
this  case  and  the  statute  require  that 
Department  calculate  profit  on  the  basis 
of  home  market  sales,  particularlv  since 
the  Department  made  a  finding  in  its 
preliminary  determination  that  home 
market  sales  of  export  quality  roses  were 
made  in  the  ordinary-  course'of  trade.  In 
addition,  respondents  note  that  where 
the  Department  used  third  country  price 
comparisons  in  its  preliminar>' 
determination,  if  in  the  final 
determination  the  Department  chooses 
to  reject  third  country  prices  in  the  final 
determination  in  favor  of  CV,  it  cannot 
use  annual  average  third  country  profit 
margins  in  calculating  CV.  because  this 
would  be  the  equivalent  of  comparing 
an  annual  average  third  country  price  to 
a  monthly  average  U.S.  price. 

DOC  Position 


In  calculating  CV,  we  used  selling 
expenses  based  on  U.S.  surrogates  and 
the  eight  percent  statutory'  minimum  for 
profit  where  there  was  not  a  viable 
home  market  for  export  quality  roses. 


J 
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Where  there  was  a  viable,  but 
dissimilar,  third  country  markets,  we 
used  U.S.  surrogates  and  the  eight 
percent  statutory  profit  because  we  have 
determined  that  third  coimtry  markets 
do  not  provide  an  appropriate  basis  for 
foreign  market  value.  See  Comment  6 
above. 

We  used  U.S.  selling  expenses  as  a 
surrogatBkeven  though  certain  producers 
had  viable  home  markets  for  culls 
which  are  included  in  the  general  class 
or  kind  of  merchandise. 

19  U.S.C.  1677b(e)(l)(B)  states  that  the 
CV  of  imported  merchandise  shall 
include  an  amount  for  general  expenses 
and  profit  equal  to  that  usually  reflected 
in  sales  of  merchandise  of  the  same 
general  class  or  kind  as  the  merchandise 
under  consideration  which  are  made  by 
producers  in  the  country  of  exportation, 
in  the  usual  commercial  quantities  and 
in  the  ordinary  course  of  trade,  except 
that— 

(i)  The  amoimt  for  general  expenses 
shall  not  be  less  than  10  percent  of  the 
cost  as  defined  in  subparagraph  (A),  and  * 
(ii)  the  amount  for  profit  shall  not  be 
less  than  8  percent  of  the  siun  of  such 
general  expenses  and  cost. 

19  CFR  353.50(a)  states  that  if  FMV  is 
based  on  CV,  the  Secretary  will 
calculate  the  FMV  by  adding  general 
expenses  and  profit  usually  reflected  in 
sales  of  merchandise  of  the  same  class 
or  kind  of  merchandise. 

However,  in  the  final  determination  of 
Certain  Granite  Products  from  Italy,  53 
FR  27187,  27191-2  (July  19. 
1988)(comment  15),.  the  Department 
stated  that,  due  to  the  uniqueness  of  one 
of  the  such  or  similar  categories  of 
merchandise,  there  was  no 
comparability  between  sales  in  the 
home  market  and  sales  in  the  United 
States.  Therefore,  the  Department  used 
the  U.S.  selling  expenses  as  a  surrogate 
in  computing  CV  instead  of  home 
market  selling  expenses.  As  in  Certain 
Granite  Products  from  Italy,  we  find 
that,  in  the  instant  investigations,  culls 
are  not  representative  of  the 
merchandise  sold  in  the  United  States, 
as  these  products  are  by  definition  not 
export-quality. 

Comnnent  1 0:  Allocation  of  Production 
Costs  to  Cull  Roses 

Respondents  argue  that  the 
Department  incorrectly  calculated  CV 
by  requiring  growers  to  allocate 
production  costs  only  to  export  quality 
roses,  thereby  assigning  no  costs  to  cull 
roses.  Respondents  note  that  because 
cull  roses  are  included  in  the  class  or 
kind  of  merchandise,  they  should  be 
allocated  a  share  of  production  costs 
equal  to  that  of  export  quality  roses. 
Respondents  point  out  that  the 


Department  has  never  held  that  a 
product  covered  by  an  investigation 
should  be  treated  as  a  byproduct  having 
no  cost.  Respondents  also  argue  that  the 
Federal  Circuit  in  Ipsco,  Inc.  v.  United 
States,  965  F.2d  1056  (Fed.  Cir.  1990) 
defined  byproducts  as  "secondary 
products  not  subject  to  investigation." 

Petitioner  asserts  that  cull  roses 
should  be  categorized  as  byproducts  to 
which,  from  an  accounting  standpoint, 
no  production  costs  should  be  allocated. 
Petitioner  claims  that  an  appropriate 
measiu«  for  determining  whether  a 
specific  product  represents  a  byproduct 
or  coproduct  is  to  determine  if  the 
production  process  would  still  be 
performed  if  the  product  in  question 
was  the  only  one  produced.  According 
to  petitioner,  no  rose  grower  would 
establish  operations  solely  for  the 
purpose  of  growing  culls  for  sale  and, 
therefore,  cull  roses  are  uinmistakably 
byproducts.  Petitioner  notes  that  ITA 
has  consistently  and  correctly  treated 
cull  roses  as  byproducts,  with  revenues 
earned  from  their  sale  being  properly 
recognized  as  other  income  and,  thus, 
deducted  from  the  cost  of  producing 
export  quality  roses. 

DOC  Position 

We  disagree  with  respondents'  claim 
that  CV  was  calculated  incorrectly  by 
not  allocating  any  production  costs  to 
cull  roses.  When  determining  how  to 
allocate  costs  among  joint  products,  the 
Department  normally  relies  upon 
generally  accepted  accounting 
principles  (GAAP)  to  prescribe  an 
appropriate  cost  allocation 
methodology.  One  of  the  factors  used  to 
assess  the  proper  accounting  treatment 
of  jointly-produced  products  examines 
the  value  of  each  specific  product 
relative  to  the  value  of  all  products 
produced  during,  or  as  a  result  of,  the 
process  of  manufacturing  the  main 
product  or  products.  In  this  regard,  the 
distinguishing  feature  of  a  byproduct  is 
its  relatively  minor  sales  value  in 
comparison  to  that  of  the  major  product 
or  products  produced. 

The  Department's  general  practice  in 
agricultural  cases  has  been  to  offset  the 
total  cost  of  production  with  revenue 
earned  from  the  sale  of  the  reject 
agricultural  products.  The  cultivation 
costs,  net  of  any  recovery  from 
byproducts,  are  then  allocated  over  the 
quantity  of  non-reject  product  actually 
sold.  See,  e.g..  Fresh  Cut  Flowers  from 
Colombia.  52  FR  6844  (March  5,  1987); 
Fresh  Cut  Flowers  from  Peru,  52  FR 
7003  (March  6,  1987);  Fall-Harvested 
Round  White  Potatoes.  48  FR  51673 
(November  10, 1983):  Fresh  Cut  Roses 
from  Colombia,  49  FR  30767  (August  1. 
1984). 


In  Asociacion  Colombiana  de 
Exportadores  v.  United  States,  704  F 
Supp.  1114,  1125-26  (Crr  1989),  the 
Court  found  that  "[dulls  were  often 
disposed  of  as  waste,  or  if  saleable,  were 
sold  for  low  prices  in  the  local  market. 
ITA's  treatment  of  non-export  quality 
flowers  as  a  byproduct  was  supported 
by  substantial  evidence.  The  record 
indicates  that  cull  value  was  relatively 
low  and  that  the  production  of  culls  was 
unavoidable.  These  both  have  been 
recognized  by  ITA  in  the  past  as  indicia 
of  byproduct  status."  The  CIT  further 
noted,  "(cjull  value,  if  determinable, 
should  be  deducted  from  cost  of 
production  and  production  costs  should 
not  be  allocated  to  culls." 

For  each  respondent  in  this 
investigation,  the  total  revenue 
generated  from  the  sale  of  cull  roses  was 
minimal  when  compared  to  the  revenue 
generated  from  the  sale  of  export  quality 
roses.  Other  facts  concerning  the 
production  and  sale  of  cull  roses  are 
also  consistent  with  those  found  in  the 
investigation  and  subsequent 
administrative  reviews  of  Flowers.  We 
therefore  find  that  it  is  appropriate  to 
treat  cull  roses  sold  in  the  home  market 
as  a  byproduct  of  the  production  of 
export  quality  roses.  This  treatment  is 
consistent  with  the  Department's 
previous  practice  of  accounting  for  culls 
as  a  byproduct  in  the  calculation  of  COP 
and  CV. 

Finally,  we  disagree  with 
respondents'  argument  that  the 
inclusion  of  cull  roses  in  the  class  or 
kind  of  merchandise  compels  the 
Department  to  use  a  particular  cost 
accounting  methodology.  A  decision 
that  a  particular  product  is,  or  is  not. 
within  the  scope  of  a  proceeding  does 
not  dictate,  or  necessarily  have  any 
relationship  to,  the  selection  of  the 
particular  cost  accounting  methodology 
that  must  be  applied  in  the 
determination  of  COP  and  CV. 

Unlike  respondents,  we  do  not  read 
the  Federal  Appeals  Court's  decision  in 
Ipsco  as  standing  for  the  proposition 
that  in  all  circumstances  a  byproduct  for 
accounting  purposes  caimot  be  within 
the  class  or  kind  of  merchandise  as  that 
term  is  defined  under  the  Act. 
Moreover,  as  discussed  above,  our 
decision  in  this  regard  has  been 
expUcitly  upheld  by  the  CIT. 

Comment  1 1 :  CV — Interest  Expense 

Respondents  argue  that  the 
Department  grossly  overstated  each 
respondents'  net  interest  expense  in 
calculating  CV  by  using  total  company- 
wide  interest  expense  instead  of  the 
expense  allocable  to  rose  production. 
Respondents  request  that  the 
Department  correct  its  preliminarj' 


calculations  in  line  38  of  the  CV  tables, 
and  using  the  allocated  per  unit  interest 
expense  calculated  on  the  spreadsheet. 

Petitioner  agwes  with  respondents 
that  net  interest  expenses  were 
potentially  overstated  in  the  preliminary 
determination  and  ITA  should  allocate 
interest  expenses  on  a  sales  dollar  basis 
to  roses  and  then  to  rose  stems, 
provided  that  interest  expenses  reported 
were  in  fact  reported  with  respect  to  all 
sales  of  all  rose  types  to  all  markets. 

DOC  PosiUon 

We  agree  that  for  some  respondents 
we  incorrectly  assigned  total  company- 
wide  financial  expenses  only  to  roses. 
For  piuposes  of  the  final  determination, 
we  allocated  net  financial  expenses  to 
roses  and  non-subject  merchandise 
using  one  of  the  following 
methodologies,  each  of  which  we 
consider  reasonable;  cultivated  area, 
cost  of  sales  or  exist  of  cultivation.  We 
computed  a  per  stem  financial  cost  by 
dividing  the  net  financial  expenses 
related  to  roses  by  the  total  export 
quality  of  stems  sold. 

Comment  12:  CV^U.S.  Indirect  Selling 
Expenses 


DOC  PosiUon 

For  those  companies  with  viable 
home  markets,  we  used  home  market 
iodirect  selling  expenses.  For  those 
companies  without  viable  home  markets 
we  used  U.S.  indirect  selling  expenses 
as  a  surrogate.  See  Comment  9  above. 
Respondents'  objection  to  deduction  of 
related  party  commissions  is  addressed 
in  Comment  7  above. 


Respondents  Allege  that  the 
Department  incorrectly  included  U.S. 
indirect  selling  expenses  incurred  by 
respondents'  related  importers  in  its 
calculation  of  constructed  value. 
Respondents  claim  that  including  these 
expenses  in  constructed  value 
artificially  inflated  the  FMV.  since  these 
expenses  would  never  have  been 
incurred  to  sell  roses  in  the  home 
market.  In  addition,  respondents  object 
to  the  Etepartmerjt's  calculation  of  an 
eight  percent  pro|fit  on  these  expenses, 
while  at  the  same  time  deducting 
related  party  conlmissiorft.  and  thereby 
all  profit  earned  lj)y  the  related  importer, 
from  U.S.  prices.  iRespondenfs  hold  that 
the  Department  should  include  only  all 
selling  expenses  Incurred  in  Colombia 
and  Ecuador  in  itp  calculation  of  CV. 

Petitioner  clainjs  that  the  Department 
should  include  in  constructed  value 
direct  and  indirect  selling  expenses 
equal  to  those  exjienses  incurred  in 
third  country  maiikets,  unless  such 
markets  are  not  viable.  And,  to  the 
extent  that  the  Department  deems  home 
market  sales  to  be  within  the  ordinary 
course  of  trade,  and  in  the  event  that  the 
home  market  for  any  given  respondent 
was  viable,  then  the  Department  should 
add  home  market  selling  expenses  to 
constructed  value.  Petitioner  states  that, 
in  the  absence  of  selling  expenses  from 
either  the  home  or  third  country-  market, 
the  Department's  practice  is  to  add  U.S. 
soiling  expenses  in  computing  SG&A. 


Comment  13:  Per  Unit  CV  in  Dollars 

Respondents  argue  that  the 
Department's  methodology  used  to 
obtain  the  per  unit  CV  in  dollars 
produces  a  distorted,  declining  per  unit 
dollar  CV.  Respondents  note  that  the 
Department's  method  involves 
converting  annual  avera'ge  per  unit 
foreign-denominated  costs  to  monthly 
per  unit  dollar  figures  using  the 
monthly  exchange  rate,  which  in  part 
reflects  a  relatively  high  inflation  rate. 
Respondents  claim  that  in  order  to 
properly  obtain  the  average  per  unit  CV, 
the  Department  should  first  convert 
each  month's  total  foreign-denominated 
costs  using  that  month's  exchange  rate, 
and  then  sum  these  monthly  dollar  costs 
for  the  period.  Next,  the  total  dollar 
costs  should  be  divided  by  the  total 
quantity  of  roses  sold  to  obtain  the 
average  per  unit  CV  in  dollars  for  the 
period. 

Petitioner  does  not  object  to 
respondents'  request  for  modifications 
in  the  Department's  methodology, 
although  petitioner  suggests  that  such 
modifications  are  un^jecessary.  If 
modified  however,  petitioner  argues 
that  it  is  inappropriate  to  apply  a 
foreign-dominated  interest  rate  in  order 
to  calculate  imputed  credit  costs,  unless 
the  exchange  rate  is  also  adjusted  for 
currency  devaluation. 

DOC  Position 

We  agree  that  in  this  case  the 
Department's  previous  methodology 
used  to  obtain  per  unit  constructed 
value  in  U.S.  dollars  did  not  provide  an 
accurate  result.  In  order  to  avoid 
distortion,  we  have  converted  home 
market  cost  in  local  currency  to  U.S. 
dollars  using  the  annual  average 
exchange  rate. 

Comment  14:  Home  Market  Price  Cost 
Test 

Respondents  maintain  that  the 
Department's  sales  below  cost  test  does 
not  test  whether  a  particular  product  is 
sold  below  its  cost  of  production. 
Respondents  argue  that  the 
Department's  normal  methodolog\-  is  to 
compare  prices  to  model-specific  COPs. 
Because  respondents  were  only  able  to 
supply  the  Department  with  average 
COP  information  representing  an  entire 


range  of  rose  production,  they  argue  that 
the  Department  should  compare  annual 
average  COP  figures  to  average  home 
market  prices  of  all  varieties  and  stem 
lengths. 

Additionally,  respondents  state  that, 
to  account  for  price  seasonafity,  the 
Department  must  use  annual  home 
market  average  prices  to  properly  test 
whether  home  market  sales  prices 
permit  the  recovery  of  costs  in  a 
reasonable  time.  Respondents  refer  to 
the  Botero  Report  as  evidence  that  the 
unusual  seasonal  prices  of  roses  allow 
for  "below  average  costs  over  periods  of 
time,  including  months,  that  do  not 
cover  a  full  price  cycle." 

Petitioner  argues  that  the  court  has 
rejected  the  comparison  of  production 
costs  with  average  home  market  prices. 
See.  Timken  Co.  v.  United  States.  673  F 
Supp.  495.  516-17  (CIT  1987). 

DOC  Position 

While  it  is  our  normal  practice  in 
determining  sales  below  cost  to  compare 
the  price  of  each  sale  in  the  home 
market  to  the  cost  of  production  (COP) 
of  that  product  during  the  period  under 
investigation,  in  these  investigations  we 
were  not  able  to  do  so  because  the 
respondents  do  not  segregate  their  cost 
data  by  rose  type,  variety  and  stem 
length.  As  a  result,  we  determined  that 
to  compare  one  yearly  COP  (the  POI  in 
these  investigations  is  one  year),  which 
combines  all  export  quality  rose  costs  to 
prices  for  each  variety  of  export  quality 
roses  would  not  be  appropriate.  See 
Comment  5  above.  Instead,  we 
combined  prices  of  home  market  sales 
for  all  varieties  on  a  monthly  basis  to 
our  annual  COP.  in  conforming  with  our 
modified  cost  test  for  agricultural 
products,  as  discussed  below  in 
Comment  15. 

Although  respondents  urge  the 
Department  to  combine  individual  sales 
prices  for  all  export  quality  roses  in  the 
home  market  or.  a  yearly  basis  to 
compare  to  the  yeairly  COP  calculation 
for  export  quality  roses,  respondents 
have  not  persuaded  us  that  such  a 
radical  departure  from  our  procedure  is 
warranted  in  these  circumstances.  As 
discussed  in  Comment  15,  the 
Department  has  a  specific  test  for 
determining  whether  or  not  sales  are 
below  cost  that  encomf>asses  recovery  of 
costs  within  a  reasonable  time,  which 
we  have  applied  here. 

Comment  15:  50-90-10    Test 

Respondents  maintain  that  the 
Department  originally  intended  to 
change  its  10-90-10  test  to  a  50/50  lest 
whereby,  if  less  than  half  of  all  sales 
were  below  cost,  then  all  sales  should 
be  used  in  creating  weighted-average 
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FMVs,  and  if  half  or  more  of  the  sales 
were  found  to  be  sold  below  cost,  then 
home  market  sales  would  be  rejected  in 
their  entirety  and  FMV  would  be  based 
onCV. 

Petitioner  maintains  that  respondents 
have  misrepresented  the  Department's 
past  practice  and  ignored  judicial 
precedent.  Petitioner  maintains  that  the 
current  50-90-10  test  by  which  the 
Department  removes  from  consideration 
"significant"  quantities  of  sales  made 
below  COP  but  uses  those  sales  made 
above  cost,  is  correct.  Petitioner 
maintains  that  the  courts  supported  the 
Department's  use  of  remaining  above- 
cost  sales  as  suflicient  for  FMV  in 
Timken  Co.  v.  United  States,  673  F. 
Supp.  495,  516-517  (CIT  1987).  and  that 
the  basic  principle  applies  to  all 
products. 

DOC  Position 

We  disagree  with  respondents.  The 
Department  has  an  established  practice 
which  takes  into  account  the  realities  of 
selling  perishable  agricultural  products. 
In  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Fresh  Winter 
Vegetables  from  Mexico,  45  FR  20512, 
20515  (March  24, 1980).  after  examining 
the  nature  of  sales  of  vegetables,  the 
Department  determined  that  it  was  a 
regular  business  practice  to  make  a 
relatively  high  number  of  sales  of  the 
subject  merchandise  below  cost  because 
of  the  perishability  of  the  product, 
which  rapidly  ages  into  non-salable 
merchandise.  As  a  result,  the 
Department  determined  that  were  it  to 
apply  the  normal  below  cost  test  used 
for  nonperishable  products,  i.e.,  the  10- 
90-10  test,  this  would  not  fairly  reflect 
the  economic  realities  of  the  fresh 
vegetable  industry.  As  a  result,  the 
Department  concluded  that  it  would 
permit  all  sales  at  below  cost  to  remain 
in  the  FMV  comparison  unless  more 
than  50  percent  were  found  to  be  below 
cost. 

This  modified  test  was  clarified  in  a 
review  oi  Final  Results  of  Antidumping 
Duty  Administrative  Review;  Certain 
Fresh  Cut  Flowers  from  Mexico,  58  FR 
1794. 1795  (January  17, 1991),  wherein 
the  Department  explicitly  stated  that  the 
test  to  be  applied  for  determining  sales 
below  cost  for  perishable  agricultural 
products  was  a  50-90-10  test,  i.e.,  if 
between  50  and  90  percent  of  home 
market  sales  consisted  of  prices  below 
cost,  then  only  the  below  cost  sales  were 
disregarded,  while  if  over  90  percent  of 
sales  were  below  cost  then  all  sales  in 
the  home  market  were  disregarded.  See 
Final  Results  of  Antidumping  Duty 
Review:  Certain  Fresh  Cut  Flowers  from 
Mexico.  56  FR  1795,  1795  (January  17, 
1991). 


This  modified  test  still  remains  our 
current  practice  and  respondent's 
rationale  for  the  adoption  of  a  straight 
50-50  test  is  an  unmerited  modification. 
Were  we  to  adopt  respondents'  either/or 
position,  i.e.,  if  less  than  50  percent  are 
below  cost  we  will  use  all  sales,  and  if 
more  than  50  percent  we  will  disregard 
all  sales,  then  we  would,  in  effect,  be 
concluding  that  1 1  percent  of  widget 
sales  above  cost  are  sufficient  to  be  the 
basis  for  FMV  but  that  49  percent  of  rose 
sales  above  cost  are  insufficient.  This  is 
a  an  illogical  result,  which  we  are  not 
prepared  to  accept. 

Comment  16:  Duty  Deposit  Rate — Roses 
Shipped  But  Not  Sold 

Respondents  urge  the  Department  to 
adjust  the  deposit  rate  to  reflect  the  fact 
that  many  roses  imported  into  the  U.S. 
perish  or  are  destroyed  prior  to  sale.  To 
avoid  over  collecting  duty  deposits  on 
roses  that  never  reach  the  U.S.  market, 
and  since  there  is  no  way  of 
distinguishing  between  roses  that  will 
be  sold  and  roses  that  will  be  destroyed 
at  the  time  of  entry,  respondents  argue 
that  the  duty  deposit  rate  should  be 
adjusted  downward  to  reflect  the 
quantity  of  roses  shipped  to  the  United 
States,  but  not  sold.  This  practice  is 
being  used  in  Flowers.  Respondents 
suggest  the  Department  multiply  any  ad 
valorem  rates  it  calculates  by  the  ratio 
of  total  quantity  sold  divided  by  total 
quantity  shipped,  as  reported  by  each 
respondent. 

Petitioner  states  that  all  imports  at  the 
time  of  importation  are  potentially  for 
sale  and,  therefore,  must  bear  the 
appropriate  cash  deposit  rate.  Because 
the  percentage  of  roses  that  will  go 
unsold  varies  due  to  season,  weather, 
problems  in  transportation,  etc.. 
petitioner  argues  that  there  is  no 
accurate  way  to  adjust  for  this  potential 
impact. 

Additionally,  petitioner  states  that  if 
the  Department  does  adjust  the  duty 
deposit  rate  to  account  for  roses  shipped 
but  not  sold,  than  it  is  appropriate  to 
adjust  the  deposit  rate  to  reflect  the  fact 
that  values  entered  by  Customs  are 
arbitrarily  established  on  consignment 
entries.  Petitioner  argues  that  the  use  of 
the  calculated  USP  to  derive  a  cash 
deposit  rate  may  bear  no  relation  to  the 
value  used  by  Customs  for  collecting 
duties.  Therefore,  petitioner  believes 
that  the  duty  deposit  rate  should  be 
adjusted  upwards  so  that  the  duty 
amount  collected  reflects  the  potentially 
imcollectible  duty  deposits  calculated 
in  the  final  determination. 

DOC  Position 

We  disagree  with  respondent  that  the 
duty  deposit  rate  should  be  adjusted  for 


roses  shipped  but  not  sold.  We  do, 
however,  agree  with  respondent,  in  part, 
that  such  adjustment  is  appropriate  for 
assessment  purposes,  which  are  distinct 
from  duty  deposit  purposes.  In  the  case 
cited  by  respondents.  Fresh  Cut  Flowers 
from  Colombia  55  FR  20491  (May  17, 
1990),  the  Department  indicated  that  it 
would  make  such  an  adjustment  in 
preparing  assessment  instructions  to  the 
Customs  Service.  The  Department  did 
not  make  such  an  adjustment  to  the 
duty  deposit  rates  in  that  case  and  has 
not  done  so  in  subsequent  reviews. 
We  agree  with  petitioners  that  all 
imports  at  the  time  of  importation  are 
potentially  for  sale,  and  that  the 
percentage  of  roses  which  go  unsold 
varies  with  the  seasons.  Moreover,  this 
percentage  will  likely  vary  with  each 
producer  and  reseller.  Thus,  any 
adjustment  contemplated  would  be 
speculative.  It  is  preferable  to  wait  until 
the  Department  prepares  assessment 
instructions  on  entries  covered  by  these 
deposit  rates  and  then  make  such  an 
adjustment  based  on  the  actual 
experience  of  the  affected  companies. 

Comment  17:  Cash  Deposits — The 
Department's  Sampling  Technique 

Respondents  claim  that  the  all  others 
cash  deposit  rate  calculated  by  the 
Department  is  not  based  on  a 
representative  sample  of  the  Colombian 
rose  exporting  population — it  merely 
reflects  the  experience  of  16  of  the 
largest  exporters.  Furthermore, 
according  to  respondents,  the  all  others 
rate  disregards  the  representativeness  of 
such  experience.  Respondents  maintain 
that  this  is  inconsistent  with  the 
Department's  statutory  requirement  that 
any  averages  and  samples  used  must  be 
representative  of  the  whole.  See  19 
U.S.C.  1677f-l(b). 

IXX:  Position 

We  disagree  with  respondents.  The 
Department's  normal  practice,  in 
accordance  its  regulations,  is  to  select 
that  number  of  the  largest  exporters  of 
the  subject  merchandise  needed  to 
represent  60  percent  of  the  imports  into 
the  United  States  from  the  country 
under  investigation.  Due  to  the  large 
number  of  companies  needed  to  reach 
60  percent  of  imports  in  this 
investigation  and  the  administrative 
burden  it  would  put  on  the 
Department's  resources  to  investigate 
these  companies,  the  Department 
selected  the  16  largest  exporters 
representing  over  40  percent  of  the 
imports  into  the  United  States.  See  the 
May  2,  1994,  Decision  Memorandum 
fi-om  the  Team  to  Barbara  Stafford. 

The  methodology  used  by  the 
Department  maximized  its  coverage  of 


imports  into  the  United  States.  The 
technique  of  selecting  the  largest 
exporters  was  employed  in  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Sweaters  Wholly 
or  in  Chief  Weight  of  Man-Made  Fiber 
from  Taiwan.  55  FR  17779  (April  27. 
1990).  The  other  suggested  samphng 
methods,  stratified  and  random,  were 
not  selected  due  to  the  lack  of  sufficient 
industry-wide  information  on  the 
universe  of  Colombian  and  Ecuadorian 
rose  growers  (approximately  400 
companies  in  Colombia  and  100 
companies  in  Ecuador).  The  collection 
and  analysis  of  data  to  determine  an 
appropriate  sampling  technique  was  not 
reasonably  uithin  the  power  of  the 
Department  to  undertake.  Therefore,  we 
have  chosen  the  most  representative 
sample  under  the  circumstances. 


Comment  18:  Duty  Deposit  Rate  for 
Volunteer  Companies 

Respondents  argue  that  the  due 
process  clause  of  the  Fifth  Amendment 
to  the  U.S.  Constitution  precludes  the 
Department  fi-om  requiring  cash 
deposits  with  respect  to  companies  that 
the  Department  refused  to  investigate. 
Respondents  cite  Kemira  Fibres  Oy  v. 
United  States,  Slip  Op.  94-120  (CTT  July 
26.  1994)  to  support  their  argument  that 
due  process  is  required  in  antidumping 
proceedings.  Such  a  course,  according 
to  respondents,  would  represent  an 
unconstitutional  deprivation  of  property 
without  due  process  of  law. 
Respondents  maintain  that  the  cash 
deposit  rate  must  be  set  at  zero,  and  that 
all  cash  deposits  paid  to  date  should  be 
refunded,  and  any  bonds  posted  should 
be  lifted,  for  all  companies  ready  and 
vvilhng  to  participate,  but  not  chosen  by 
the  Department. 

Petitioner  also  refers  to  Kemira  Fibres 
to  support  its  argument  that  procedural 
due  process  guarantees  do  not  require 
trial-type  proceedings  in  all 
administrative  determinations. 
Additionally,  petitioner  maintains  that, 
as  long  as  the  Department  adheres  to  the 
procedures  mandated  by  Congress  and 
implemented  in  the  Department's 
regulations,  then  the  Department  has 
afforded  interested  parties  tfce  process 
due.  These  regulations,  according  to 
petitioner,  allow  interested  parties  the 
right  to  appear  and  submit  their  views 
on  the  proceedings  of  an  investigation, 
but  they  do  not  require  the  Department 
to  investigate  every  company  that 
requests  a  company-specific  margin. 
DOC  Position         1 1 

We  agree  with  petiUoner.  Although  it 
is  the  Department's  practice  to  accept 
voluntary  respondents  when  we  have 
the  administrative  resources  to  do  so. 


the  Departments  regulations  do  not 
require  that  we  accept  responses  from 
voluntary  respondents.  Furthermore 
pursuant  to  19  CFR  353.14(c).  the 
Department  is  required  to  investigate 
exclusion  requests  only  "to  the  extent 
practicable  in  each  investigation." 

Due  to  the  large  number  of  producers 
and  limited  administrative  resources, 
the  Department  was  unable  to  follow  its 
standard  practice  of  investigating  60 
percent  of  the  exports  of  roses  into  the 
United  States.  Accepting  these 
voluntary  respondents  and  investigating 
exclusion  requests  would  have  reduced 
the  number  of  "mandatory"  respondents 
we  could  select.  Because  the 
Department  is  not  required  to 
investigate  all  voluntary  respondents 
and  requests  for  exclusion,  and  because 
the  Department  followed  its  regulations 
and  policy  concerning  voluntary 
respondents  and  exclusion  requests,  we 
have  afforded  mterested  parties  the 
process  due. 

Comment  19:  Amortization  and 
Preproduction  Costs 

Petitioner  argues  that  the  Department 
should  not  allow  respondents  to 
amortize  rose  plant  costs  over  periods 
which  exceed  the  useful  lives  of  rose 
plants,  as  reported  in  respondent's 
normal  accounting  records. 

Petitioner  asserts  that  amortization  of 
rose  plants  and  preproduction  costs 
should  be  based  on  the  methodology 
used  by  respondents  to  report  their 
production  costs  in  accordance  with 
normal  corporate  accounting  practices 
and  pursuant  to  Colombian  generally 
accepted  accounting  principles 
( 'GAAP").  Petitioner  states  that  it  is  the 
Department's  well-established  and 
longstanding  practice  to  prohibit 
respondents'  departures  from  normal 
practices,  except  in  those  instances 
where  those  normal  accounting 
practices  would  distort  production 
costs. 

Petitioner  claims  that  the  useful  lives 
normally  used  by  these  companies  are 
preferable,  as  they  are  a  function  of  each 
grower's  plant  varieties  and  cultivation 
methods.  Petitioner  states  that 
respondents  have  not  submitted  any 
evidence  to  establish  that  their  normal 
accounting  practices  result  in  a  material 
distortion  of  costs  or  that  the  useful 
lives  normally  used  by  these  companies 
are  unreasonably  short.  Petitioner  also 
claims  that  the  normal  practices  of  these 
respondents  reflect  the  preferred  cycle 
for  replanting  roses. 

Respondents  claim  that  the  reported 
rose  plant  and  preproduction  costs 
should  be  accepted  by  the  Department, 
since  they  accurately  reflect  production 
costs  during  the  POI  and  achieve  a 


proper  matching  of  costs  and  revenues 
Respondents  contend  that  their  normal 
financial  accounting  practices  are 
designed  to  minimize  their  taxable 
income.  According  to  respondents 
Colombian  tax  law  (which  forms  the 
basis  for  the  growers'  GAAP  accounting 
practices)  is  relatively  unrestrictive  and 
allows  for  the  amortization  of  rose  plant 
and  preproduction  costs  over  periods 
that  are  in  some  instances  far  less  than 
the  useful  lives  of  the  underlying  assets 

Respondents  assert  that  the 
amortization  expense  recorded  in  their 
financial  sUteraents  should  not  be  used 
by  the  Department,  because  these 
amounts  do  not  reflect  the  amortization 
of  capital  expenses  over  the  appropriate 
period,  resulting  in  a  distortion  of  the 
production  costs  of  the  subject 
merchandise.  Respondents  state  that 
evidence  on  the  record  regarding  their 
growing  practices,  plant  varietif.  and 
cultivation  conditions  confirms  thu  the 
useful  life  of  rose  plants  in  Colombia  is 
at  least  eight  to  ten  years,  although  such 
costs  are  commonly  amortized  over 
shorter  periods  in  respondents'  books. 
As  support  for  their  position, 
respondents  cite  Fres^  Kiwfruit  from 
New  Zealand.  57  Fed.  Reg.  13595,  13703 
(1992).  where  the  Department  required 
growers  to  amortize  the  cost  of  kiwi  fruit 
vines  over  the  usehil  lives  of  the  plants 
despite  the  fact  that,  for  financial 
accounting  purposes,  the  cost  of  the 
vines  had  been  recognized  as  an 
expense  in  the  year  of  purchase. 

DOC  Position 


We  agree  with  respondents.  The 
Department  typically  requires 
respondents  to  report  production  costs 
pursuant  to  their  home  countr>'  GAAP. 
The  use  of  home  couRtr\-  accounting 
principles  provides  the  Department 
with  an  objective  standard  by  which  to 
measure  costs,  while  allowing 
respondents  a  predictable  basis  on 
which  to  compute  those  costs.  However, 
the  Department  may  reject  the  use  of 
home  country  GAAP  as  the  basis  for 
calculating  production  costs  if  it  is 
determined  that  the  accounting 
principles  at  issue  unreasonably  distort 
or  misstate  costs  for  purposes  of  an 
antidumping  analysis.  In  these 
instances,  the  Department  may  use 
alternative  cost  calculation 
methodologies  that  more  accurately 
captiue  the  costs  incurred  during  the 
period  of  investigation  or  review. 

In  determining  whether  a 
respondent's  normal  G.\AP  depreciation 
policies  are  distort!  ve  for  purposes  of 
our  antidumping  analysis,  it  is  clearly 
not  the  Department's  purpose  to  judco 
the  reasonableness  of  each  asset's 
depreciable  life  on  an  assct-hy-assci 
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basis.  Under  most  circumstances,  the 
depreciable  life  of  an  asset  is  based  on 
the  purchaser's  best  estimate  of  the 
asset's  economic  life  at  the  time  of 
purchase.  Obviously,  there  are  any 
number  of  events,  imforeseen  at  the 
time  of  purchase,  that  could  serve  to 
lengthen  or  shorten  the  asset's  actual 
physical  Ufe.  Typically,  the  Department 
does  not  attempt  to  account  for  the  fact 
that  estimations  of  useful  life  are  not 
always  accurate. 

bi  this  case,  however,  we  found  that 
Colombian  accounting  principles 
permitted  growers  significant  latitude  in 
determining  the  depreciable  lives  of 
their  rose  plants  and  in  accounting  for 
preproduction  costs.  Moreover, 
respondents  provided  reasonable 
evidence  to  support  the  fact  that  the 
useful  lives  recorded  in  financial 
statements  were,  in  many  cases,  shorter 
than  the  plants'  economic  useful  lives. 
The  growers'  decision  to  amortize  their 
rose  plant  costs  over  shortened  periods 
appears  to  have  been  driven  largely  by 
Colombian  tai  considerations  rather 
than  by  the  basic  accoimting  principle 
of  matching  costs  and  revenues. 
Therefore,  we  have  accepted 
respondents'  rose  plant  and 
preproduction  amortization  expense 
calculations  for  purposes  of  computing 
COP  and  CV.  provided  that  they  had 
correctly  capitalized  and  amortized 
these  same  assets  from  previous  years. 

U.S.  Price  Adjustments 

Comment  20:  Invoice  Discrepancies 

Petitioner  argues  that  the  Department 
should  reject  or  adjust  U.S.  prices  to 
account  for  discrepancies  between 
invoice  amounts  and  "registro"  prices 
(the  price  that  appears  on  official 
Colombian  export  documentation) 
recorded  in  respondents'  books  and 
records. 

Respondents  argue  that  there  is  no 
merit  to  petitioner's  suggestion  that 
declared  Colombian  registro  prices 
should  be  used  rather  than  actual  U.S. 
selling  prices.  Respondents  explain  that 
registro  prices  represent  the  growers 
best  estimate  of  prices.  Moreover, 
respondents  assert  that  registro  prices 
do  not  meet  the  statutory  definition  of 
U.S.  price  since  they  are  not  the  price 
at  which  merchandise  is  sold  or  agreed 
to  be  sold  in  the  United  States,  nor  are 
they  the  price  at  which  merchandise  is 
purchased. 

DOC  Position 

We  agree  with  respondents.  Due  to 
the  volatility  of  the  rose  market  and  the 
fact  that  sales  are  made  to  unrelated 
consignees,  it  is  impossible  for 
respondents  to  accurately  record  U.S. 


price  at  the  time  of  export,  thus 
requiring  estimates  on  export 
documentation,  i.e.,  registro  prices.  The 
amounts  listed  on  the  registros  do  not 
meet  the  Department's  deHnition  of  U.S. 
price. 

Comment  21:  Interest  Rate 

Respondents  claim  that  it  is  against 
Department  practice  and  prevailing  case 
law  (United  Engineering  &■  Forging  v. 
United  States.  IMI-La  Metalli 
Industriale,  S.p.A.  v.  United  States)  to 
apply  a  Colombian  peso  interest  rate  to 
a  U.S.  dollar  account  receivable  in 
calculating  U.S.  imputed  credit 
expenses.  Respondents  argue  that,  in 
accordance  with  Class  150  Stainless 
Steel  Threaded  Pipe  Fittings  from 
Taiwan,  59  Fed  Reg.  38432  (1994),  the 
Department  should  have  used  the 
lowest  interest  rate  at  which 
respondents  borrowed  or  to  which 
respondents  had  access,  namely  the  U.S. 
prime  rate. 

Petitioner  argues  that  it  is 
inappropriate  to  estimate  a  U.S.-doUar 
denominated  interest  rate  where  loans 
were  actually  obtained  in  pesos. 
Petitioner  cites  to  Flowers,  where  the 
Department  held  that  "where  there  were 
no  U.S.  borrowings,  we  used  the  actual 
peso  borrowing  rate,  adjusted  to  reflect 
the  fact  that  the  credit  expense  was 
incurred  in  dollars  and  not  pesos."  See 
Certain  Fresh  Cut  Flowers  from 
Colombia,  59  Fed.  Reg.  15,1159, 15,164 
(March  31. 1994).  Petitioner  defends  the 
appropriateness  of  the  Department 
precedent  of  adjusting  the  borrowing 
rate  for  devaluation.  Petitioner  notes 
that  such  an  adjustment  reflects  that  net 
borrowing  costs  are  lowered  to  the 
extent  that  the  dollars  later  received  will 
be  worth  a  larger  number  of  pesos. 

DOC  Position 

We  agree,  in  part,  with  respondents. 
In  determining  the  U.S.  interest  rate,  it 
is  the  Department's  policy  that  the 
interest  rate  used  for  a  particular  credit 
calculation  should  match  the  currency 
in  which  the  sales  are  denominated.  In 
cases  where  there  are  no  borrowings  in 
the  currency  of  the  sales  made,  the 
Department  may  use  external 
information  about  the  cost  of  borrowing 
in  a  particular  currency  (see. 
Memorandum  from  Susan  Kuhbach  to 
Barbara  R.  Stafford:  Proposed  Change  in 
Policy  Regarding  Interest  Rates  Used  in 
Credit  Calculations,  dated  September 
26.  1994).  Therefore,  the  Department 
used  a  U.S.  short-term  interest  rate  of 
7.575  percent,  which  is  the  average  of 
the  publicly  ranged  interfjst  rates 
reported  by  those  respondents  that  had 
actual  U.S.  borrowings  during  the  POl. 
We  consider  this  to  be  the  best  estimate 


of  the  U.S.  dollar  borrowing  rates  for 
those  respondents  that  had  no  short- 
term  borrowings,  as  it  is  based  on  best 
publicly  available  data  of  the  actual 
experience  of  other  rose  growers. 

Comment  22:  Adjustment  to  Interest 
Rate 

The  parties'  further  arguments 
concerning  the  appropriate  Colombian 
peso  interest  rate  are  rendered  moot. 

Company-Specific  Comments 

Because  the  Department  is  using 
constructed  CV  rather  than  third 
country  prices,  the  parties'  comments 
concerning  the  appropriate 
methodology  in  comparing  USP  to  third 
country  prices  are  moot.  Therefore,  we 
have  not  addressed  company-specific 
comments  relating  to  this  issue. 
Furthermore,  because  the  Department  is 
using  monthly  average  USPs  for  all 
roses,  regardless  of  stem  length,  variety. 
or  color,  the  parties'  comments 
concerning  issues  of  stem  length, 
variety,  rose  type,  and  rose  color  are 
also  moot  and  are  not  addressed. 

Agrorosas  S.A. 

Comment  23 

Respondent  argues  that  the 
Department  should  not  consider  the  air 
ticket  and  travel  expenses,  discovered 
during  verification  in  its  accounting 
records,  as  indirect  selling  expenses 
since  these  expenses  had  no  relation  to 
the  production  and  sale  of  the  subject 
merchandise.  According  to  respondent, 
the  air  ticket  and  travel  expenses 
discovered  during  verification  were  the 
personal  expenses  of  one  of  the 
company's  shareholders  ("the 
shareholder")  who  was  not  employed  in 
any  capacity  other  than  as  a  member  of 
respondent's  board  of  directors. 
Therefore,  respondent  maintains  that 
"the  shareholder's"  personal  travel  was 
not  related  to  the  sale  or  production  of 
the  subject  merchandise.  Respondent 
further  maintains  that  the  air  ticket 
invoices  examined  by  the  Department 
during  verification  provide  proof  that 
the  travel  and  air  ticket  expenses  in 
question  were  the  personal  expenses  of 
"the  shareholder". 

The  petitioner,  on  the  other  hand, 
argues  that  the  travel  e.xpenses  should 
be  added  to  the  reported  indirect  selling 
expense  because  there  is  no  evidence 
that  the  travel  expenses  shown  in  the 
company's  accounting  records  are 
unrelated  to  rose  sales.  According  to  the 
petitioner,  a  presumption  arises  from 
the  company's  books  and  records  that 
these  expenses  were  related  to  the 
company's  sales. 
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Respondent  included  entertainment 
expenses  as  part  of  the  indirect  selling 
expense  reported  to  the  Department.  As 
the  Department  established  during  its 
verification  of  the  respondent,  those 
entertainment  expenses  included, 
among  others,  entertainment  expenses 
related  to  business  trips  made  to  the 
United  States  and  in  Colombia  during 
the  POL  These  business  trips  were  made 
by  company  officials  as  well  as  by  the 
shareholder  referred  to  above.  The 
reported  entertainment  expenses  did  not 
include  any  travel  or  air  ticket  expenses 
associated  with  the  business-related 
trips  to  the  United  States  and  in 
Colombia.  During  venfication,  the 
Department  discovered  unreported  air 
ticket  and  travel  expenses  recorded  in 
the  company's  accounting  records. 
Although  we  could  not  ascertain 
during  verification  whether  all  of  the 
travel  and  air  ticket  expenses  were 
related  to  rose  sales,  we  conclude  that 
.   at  least  a  portion  of  these  expenses  were 
related  to  rose  Sales. 

First,  since  the  company  incurred 
business-related  entertainment  expenses 
attributable,  in  part,  to  company 
officials'  trips  to  the  United  States  and 
in  Colombia,  thie  company  must  have 
incurred  related  air  ticket  and  travel 
expenses  for  these  trips.  Second, 
because  the  shareholder,  referred  to 
above,  was  one  of  the  company  officials 
making  business' trips  to  the  United 
States  and  in  Colombia,  it  is  reasonable 
to  assume  that  at  least  a  portion  of  the 
air  ticket  and  travel  expenses  invoiced 
to  the  company  for  that  shareholder 
must  have  been  related  to  business  as 
well.  Finally,  the  air  ticket  and  travel 
expenses  were  officially  i^cognized  in 
the  company's  accounting  records  as 
business-related  expenses. 

For  the  reasons  outlined  above,  the 
Department  cannot  ascertain  whether 
the  air  ticket  and  travel  expenses  were 
not  tied  to  the  sales  of  roses.  However, 
because  companies  are  required  to 
report  air  ticket  and  travel  expenses  as 
expenses  related  to  sales  in  the 
companies'  audited  financial 
statements,  this  provides  a  more  reliable 
source  of  information  as  to  the  manner 
in  which  these  expenses  should  be 
treated.  Therefone,  the  Department 
included,  as  BLA,  the  entire  amount  of 
the  air  ticket  and  travel  expenses 
discovered  during  verification  in  the 
calculation  of  the  indirect  selling 
expenses  related  to  respondent's  rose 
sales. 

Comment  24 


expenses  for  the  truck  used  to  transport 
flowers  to  the  airport  in  the  months  of 
January  and  February  because  the  truck 
owned  and  used  by  respondent  during 
those  months  was  fully-depreciated  and 
reflected  no  costs  on  respondent's 
records.  The  respondent  further  states 
that  the  truck  rental  expenses  for  the 
month  of  October  of  the  POI  were 
included  in  the  amount  reported  in  the 
month  of  December  because  the 
company  was  billed  for  the  month  of 
October  in  the  month  of  December. 
Therefore,  the  respondent  requests  that 
the  Department  not  use  BIA  for  trucking 
expenses  in  those  three  months. 

The  petitioner  argues  that  there  is  no 
evidence  on  the  record  that  respondent 
did  not  incur  truck  rental  expenses  for 
the  month  of  January. 


examined  by  the  Department  during 
verification. 

The  petitioner  maintains  that  the 
estimated  fuel  and  maintenance  costs 
were  submitted  for  the  first  time  during 
verification  and  should,  therefore,  not 
be  accepted  as  a  basis  for  a  final 
determination.  The  petitioner  further 
maintains  that  the  purpose  of 
verification  is  to  verify  the  accuracy  of 
the  respondent's  information  already 
submitted  on  the  record,  not  to  collect 
new  information.  Therefore,  the 
petitioner  requests  that  the  Department 
use  BLA  in  its  calculation  of  such 
foreign  inland  fi-eight  expenses. 

DOC  Position 
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The  respondent 


maintains  that  it  did 


not  report  any  foreign  inland  ft^i^t 


In  the  Department's  preliminary 
determinatio.i  we  used,  as  BIA.  the 
monthly  average  truck  rental  expenses 
for  the  months  of  January.  February  and 
October  because  respondent  reported  no 
trucking  expenses  for  those  months. 
However,  at  verification,  we  established 
that  respondent  used  its  fully- 
depreciated  truck  for  the  months  of 
Januar>-  and  February,  and  we  found  no 
record  of  expenses  related  to  the 
operation  of  respondent's  truck  during 
those  months.  We  found  that 
respondent  began  renting  a  new  truck 
beginning  in  February  1993,  while  it 
continued  to-use  its  fully  depreciated 
truck  until  the  end  of  that  month.  We 
also  established  that  the  truck  rental 
expenses  not  reported  for  the  month  of 
February  were  included  in  the  amount 
reported  for  the  month  of  March. 
Similarly,  the  truck  rental  expenses  not 
reported  for  the  month  of  October  were, 
in  part,  included  in  the  amount  reported 
for  the  month  of  December. 

Because  we  found  no  evidence  of 
expenses  related  to  respondent's  truck 
for  the  months  of  Januar\'  and  February, 
and  because  we  established  that 
respondent  included  the  truck  rental 
expenses  for  the  months  of  February 
and  October  in  the  amounts  reported  to 
the  Department  for  following  months, 
the  Department  used  these  actual 
expenses,  and  not  BIA,  in  its 
calculations  of  these  freight  expenses. 
Comment  25 

The  respondent  requests  that  the 
Department  not  use  BIA  for  the  fuel 
expenses  related  to  the  transportation  of 
roses  that  respondent  was  unable  to 
separately  identify  and  report  to  the 
Department  in  its  questionnaire 
responses.  Instead,  the  respondent 
requests  that  the  Department  use  the 
estimated  monthly  fuel  e.xpenses 


We  agree  with  the  respondent.  In  its 
August  24,  1994.  submission, 
respondent  stated  it  could  not 
determine  the  value  of  fuel  expenses 
related  to  the  transportation  of  roses 
separately.  However,  respondent  also 
stated  that  it  included  fuel  expenses 
related  to  the  transportation  of  roses  in 
the  fuel  purchase  expenses  reported  in 
the  CV  table  (see  Appendix  7  of  the 
respondent"  August  24,  1994, 
submission).  Absent  any  specific 
information  on  the  fuel  expense  related 
to  the  transportation  of  roses,  the 
Department,  in  its  preliminary 
determination,  used  as  BIA  the  monthly 
average  fuel  expense  amount  reported  in 
the  CV  table. 

Given  the  above-referenced  facts  on 
the  record,  we  disagree  with  the 
petitioner  that  the  information  collectod 
during  verification  with  respect  to  fuel 
expenses  is  new.  The  infonnation 
submitted  on  the  record  does  include" 
fuel  expenses.  However,  due  to  the 
difficulty  of  identifying  these  expenses 
separately,  the  respondent  included 
them  in  the  overall  hiel  charges  of  the 
company. 

During  verification  the  respondent 
was  able  to  provide  information  to 
substantiate  an  estimated  monthly  fuel 
expense  amount.  The  estimated  fuel 
charges  were  based  on  supporting 
documentation  showing  the  distance  in 
kilometers  from  the  farm  to  the  airport, 
the  per  gallon  cost  of  fuel,  and  the 
number  of  gallons  of  fuel  consumed  per 
kilometer  for  the  rented  truck. 

The  method  used  by  the  respondent 
to  estimate  the  fuel  charges,  and  the 
supporting  documentation  collected 
during  verification  constitute  sufficient 
evidence  and  a  viable  means  which 
enabled  the  Department  to  identify  the 
fuel  expenses  related  to  rose 
transportation  from  information  already 
submitted  on  the  record  prior  to 
verification.  For  the  above  reasons,  the 
Department  used  respondent's 
estimated  monthly  fuel  expense 
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amount,  instead  of  BIA,  in  the 
calculation  of  these  foreign  inland 
freight  expenses. 

Comment  26 

Respondent  states  that  the  December 
1993  amortization  expense  relating  to  its 
new  farm  should  be  included  in  the  CV 
calculation  since  it  started  producing 
roses  during  the  POL 

Petitioner  states  that  to  the  extent  that 
sales  of  roses  from  the  new  farm  were 
included  in  the  sales  listing,  costs 
incurred  with  respect  to  such  farm 
should  also  be  reported. 

DOC  Position 

The  Department  agrees  with  both  the 
petitioner  and  the  respondent  in  that  the 
December  1993  amortization  associated 
with  the  preproduction  costs  of 
Greenhouse  B-1  should  be  included  in 
constructed  value.  During  verification,  it 
was  found  that  rose  production  of 
saleable  roses  had  begun  in  December 
1993.  The  Department,  therefore, 
increased  respondent's  submitted  costs 
to  include  the  December  amortization 
expense. 

Comment  27 

Respondent  states  that  the  allocation 
of  the  Bogota  office  costs  between 
subject  and  nonsubject  merchandise  is 
equitable  and  reasonable.  Respondent 
argues  that  the  Department  should  not 
charge  these  costs  solely  to  subject 
merchandise  because  the  only 
production-related  expenses  incurred  at 
the  Bogota  office  relate  to  the  monthly 
Board  of  Directors  meeting.  All  other 
managerial  functions  associated  with 
rose  production  are  performed  at 
respondent's  farm  office. 

Petitioner  contends  that  corporate 
expenses  inciured  at  the  Bogota  office 
should  be  added  to  G&A  in  full  and  not 
allocated  based  on  use  of  the  office. 
Petitioner  argues  that  there  is  no  basis 
to  exclude  the  expenses  of  the  Bogota 
office  since  there  is  no  evidence  that  the 
owner  does  not  oversee  the  rose 
business  from  this  office.  Petitioner's 
allegation  that  the  office  is  used  for  a 
construction  business  is  belied  by  the 
fact  that  the  office  expenses  are  carried 
on  respondent's  corporate  income 
statement  and  tax  return. 

DOC  Position 

We  agree  with  respondent.  At 
verification,  respondent  demonstrated 
that  the  Bogota  office  was  used  mainly 
by  a  shareholder  to  manage  other 
businesses  which  are  not  associated 
with  rose  production.  The  Department 
also  determined  that  the  methodology 
used  to  allocate  the  costs  of  the  office 
between  subject  and  nonsubject 


merchandise  was  reasonable. 
Respondent  allocated  the  Bogota  office 
expense  based  on  the  number  of  days 
during  which  the  company  uses  the 
office  for  its  Board  of  Directors  meeting. 
For  the  final  determination,  we 
increased  respondent's  submitted  G&A 
expense  by  an  allocated  portion  of  the 
Bogota  office  costs. 

Comment  28 

Respondent  argues  that  the 
Department  should  not  account  for 
certain  expenses  paid  by  the  company 
on  the  owner's  behalf  as  G&A  costs 
since  these  expenses  were  unrelated  to 
the  production  or  sale  of  the  subject 
merchandise.  Respondent  states  that  in 
past  cases,  the  Department  has  not 
required  respondents  to  include  similar 
owner  expenses  in  CV  even  when  such 
expenses  were  recorded  in  the 
accoimting  records  of  the  company. 
Respondent  cites  in  support  of  its 
position  Final  Determination  of  Sales  at 
less  Than  Fair  Value:  Fresh  Kiwifruit  for 
New  Zealand,  57  Fed.  Reg.  13695,  13704 
(April  17,  1992).  Respondent  also  argues 
that  these  expenses  should  be 
considered  a  dividend  paid  by 
respondent  to  its  majority  shareholder 
and,  thus,  should  not  be  accounted  for 
as  salary  or  compensation  since  the 
shareholder  performs  no  day  to  day 
management  of  the  company. 

Petitioner  contends  that  the  expenses 
paid  by  the  company  on  the  owner's 
behalf  should  be  included  in  G&A  since 
there  is  no  evidence  that  such  costs 
were  unrelated  to  the  rose  business,  and 
because  they  were  carried  on  the 
respondent's  books. 

DOC  Position 

We  did  not  include  in  CV  the 
personal  expenses  paid  by  the  company 
on  the  owner's  behalf.  At  verification, 
the  expenses  in  question  were 
demonstrated  to  be  personal  in  nature, 
tax  motivated,  and  not  related  to  the 
production  of  the  subject  merchandise. 
The  Department  reached  a  similar 
conclusion  in  the  Final  Determination 
of  Sales  at  less  Than  Fair  Value:  Fresh 
Kiwifruit  for  New  Zealand,  57  Fed.  Reg. 
13695,  13704  (April  17, 1992)  in  which 
personal  expenses  of  an  owner  were  not 
included  in  COP/CV  since  they  were  not 
related  to  the  production  of  the  subject 
merchandise. 

Caicedo  Group 

Comment  29 

Respondent  argues  that  the 
Department  should  not  have  used  a  high 
BIA  rate  for  its  sales  through  an 
unrelated  importer.  It  states  that  while 
most  of  its  sales  to  the  United  States  are 


through  its  related  importer,  when  the 
volume  of  exports  is  too  great  for  the 
related  party  to  handle,  respondent  will 
sell  roses  through  other  unrelated 
importers.  One  of  these  unrelated 
parties  through  which  the  respondent 
sold  during  the  POI,  according  to 
respondent,  failed  to  supply  it  with  the 
detailed  information  needed  for  the 
response  to  the  Department's 
questionnaire. 

Respondent  also  states  that  at 
verification,  it  supplied  what  it  could 
relating  to  these  sales,  including  copies 
of  written  requests  to  the  unrelated 
importer  to  supply  the  necessary 
information  and  a  copy  of  a  negative 
reply  from  this  imrelated  importer  to  its 
request.  The  respondent  states  that, 
because  it  did  not  have  the  ability  to 
compel  the  unrelated  importer  to  supply 
it  with  information,  that  it  would  be 
unfair  to  apply  a  punitive  BIA  rate  to 
these  sales.  The  respondent  states  that 
due  to  the  high  value  and  the  small 
volume  of  these  sales  the  Department 
should  leave  these  sales  out  of  the 
margin  calculations  altogether. 
Respondent  adds  that,  if  these  sales  are 
not  excluded,  the  Department  should 
apply  to  them  the  average  margin  found 
with  respect  to  the  remaining  sales  by 
the  respondent. 

The  petitioner  argues  that  where  a 
party  failed  to  supply  U.S.  sales  data, 
the  Department  should  apply  "Tier  1" 
BIA.  It  cites  19  U.S.C.  1677e(c),  which, 
it  states,  prescribes  the  use  of  "best 
information"  whenever  requested 
information  is  not  supplied,  without 
regard  to  motive.  The  petitioner  also 
states  that  the  circumstances  appear  to 
indicate  that  the  unrelated  importer 
acted  as  a  consignment  agent,  in  which 
case  there  would  typically  be  growers 
reports  or  other  documentation 
pertaining  to  transactions.  The 
petitioner  adds  that  respondent  is 
properly  responsible  if  its  agent 
withholds  data. 

DOC  Position 

We  agree  with  respondent.  At 
verification,  we  closely  examined  the 
quantity  and  value  of  sales  to  this 
consignee  and  noted  no  discrepancies 
with  respect  to  either  quantity  of  sales 
to  this  importer  or  respondent's  claims 
about  the  availabilty  of  price 
information  needed  to  respond  to  the 
questionnaire. 

The  Department  has  the  discretion  to 
exclude  certain  sales.  In  Dynamic 
Random  Access  Memory 
Semiconductors  of  One  Megabit  and 
Above  from  the  Republic  of  Korea,  54 
FR  15467  (March  23,  1993),  the 
Department  excluded  sales  where  the 
volume  of  sales  was  insigruficant.  We 


determine  that  the  sales  through  one  of 
the  respondent's  unrelated  U.S. 
customers  during  the  POI  were 
insignificant  in  volume.  Therefore,  we 
excluded  these  sales  from  our  margin 
calculation. 

Comment  30 

Respondent  argues  that  in  calculating 
U.S.  indirect  seUing  expenses,  the 
Department  should  include  the  value  of 
local  Miami  sales  in  the  denominator  of 
the  equation.  It  claims  that  it 
inadvertently  excluded  local  sales  in  the 
value  of  sales  used  to  calculate  the 
percentage  applied  to  gross  unit  price.  It 
adds  that  in  accordance  with  the 
Department's  instructions,  however,  all 
U.S.  sales,  including  local  sales,  have 
been  included  in  the  U.S.  sales  listing. 

The  petitioner  provided  no  comments 
on  this  issue. 

DOC  Position 

We  agree  with  the  respondent.  While 
selling  expenses  associated  with  local 
sales  may  not  be  as  great  as  those 
associated  with  sales  in  the  normal 
course  of  trade  in  the  market,  they  are 
nonetheless  actual  selling  expenses  that 
were  incurred  and  examined  at 
verification.  Therefore,  we  have 
included  the  value  of  local  Miami  sales 
in  the  denominator  of  the  U.S.  indirect 
selling  expen.se  calculation. 

Comment  31 

Petitioner  argiies  that  the  costs 
associated  with  the  freeze  which 
occurred  on  Deciamber  31,  1993,  the  last 
day  of  the  POI,  were  ordinary  expenses 
ajid  should  not  be  deferred  solely  for  the 
antidumping  investigation.  Petitioner 
further  claims  that  the  freeze  was  not 
unusual  in  the  industry  and  that  the 
company  treated  the  cost  associated 
with  the  freeze  a$  a  current  year  expense 
in  its  tax  return. 

Respondent  argues  that  the  freeze, 
which  destroyed  a  number  of  rose 
plants,  was  an  extraordinary  event. 
Respondent  notes  that  the  damaged 
plants  were  not  scheduled  to  produce 
roses  until  the  following  year.  Finally. 
respondent  argues  that  under 
Colombian  tax  law  it  is  permissible  to 
write  off  a  loss  at  the  time  of  the  event, 
despite  the  fact  that  the  actual  loss 
related  to  future  income. 


determined  that  these  costs  should  be 
recognized  in  a  future  period. 

Flores  la  Fragancia 

Comment  32 

The  petitioner  maintains  that  there  is 
no  evidence  that  the  respondent's 
breeder  customers  purchase 
merchandise  that  is  different  from  the 
type  of  export  quality  rose  which  it  sells 
to  its  retailer  customers.  In  addition,  the 
petitioner  maintains  that  sales  to 
breeders  are  made  "for  home 
consumption"  and  should  be  included 
in  the  Department's  analysis. 
Alternatively,  the  petitioner  argues  that 
the  respondent's  sales  to  breeders  do  not 
constitute  a  distinct  and  separate  level 
of  trade  because  the  respondent  has  not 
demonstrated  that  breeders'  functions 
are  different  from  the  ftinctions  of  any 
other  type  of  purchaser  as  outlined  in 
the  Notice  of  Preliminary 
Determination:  Disposable  Pocket 
Lighters  from  Thailand  59  FR  53414 
(October  24,  1994).  Finally,  the 
petitioner  alleges  that,  even  though  the 
respondent  is  now  requesting  that  the 
Department  exclude  sales  to  breeders  in 
its  final  analysis,  the  respondent 
initially  relied  on  the  breeder  sales 
made  in  the  home  market  in  order  to 
avoid  the  need  to  report  third  countrv 
sales. 

The  respondent  maintains  that  the 
Department  should  exclude  sales  to 
breeders  because  breeders  are  end  users 
that  are  concerned  only  with  whether 
the  rose  has  a  sprouting  eye  and  not 
whether  the  rose  is  export  quality  or  a 
cull.  In  other  words,  the  breeder  is  not 
buying  the  rose,  rather  the  plant 
material  that  is  harvested  with  the  ro.se. 
Alternatively,  respondent  maintains 
that,  if  the  Department  insists  on  usint? 
sales  to  breeders  in  its  analysis,  it 
should  treat  breeders  as  a  distinct  l(;vel 
of  trade  and  not  as  retailers  .since 
breeders  do  not  resell  the  roses 
purchased  from  it. 

DOC  Position 
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We  believe  that  the  costs  resulting 
from  the  freeze  do  not  relate  to  the 
production  and  sale  of  roses  during  the 
POI.  Instead,  given  the  date  on  which 
the  freeze  occurred  and  the  fact  that  the 
lost  and  damaged  plants  had  not  yet 
begun  to  produce  roses,  we  have 


We  agree  in  part  with  the  respondent. 
We  e.xamined  invoices  at  verification 
which  demonstrated  that  breeders 
purchase  both  export  quality  roses  and 
culls  from  the  respondent.  We  see  no 
reason  to  distinguish  whether  the  export 
quality  rose  does  or  does  not  have  a 
sprouting  eye  because  the  rose  is  still 
considered  subject  merchandise.  In  this 
case,  sales  to  breeders  must  be 
considered  as  a  home  market  sale  of 
subject  merchandise  when  they  are  sales 
of  export  quality  roses.  Therefore,  we 
have  used  sales  to  breeders  in  our  COP 
test.  Since  all  home  market  sales  are 
below  cost,  we  are  comparing  all  U.S. 


sales  to  CV.  Therefore,  the  issue  of 
whether  breeders  constitute  a  different 
level  of  trade  is  moot. 

Finally,  since  the  respondent 
correctly  reported  such  sales  in  its  home 
market  sales  database,  we  find  that  the 
petitioner's  argument  that  the 
respondent  tried  to  avoid  reporting  third 
country  sales  is  not  supported  by  the 
evidence  on  the  record. 

Comment  33 

The  respondent  maintains  that  all 
sales  included  in  the  customer  categor\' 
labelled  "sales  to  individuals"  were 
made  to  individuals  closely  associated 
with  the  respondent  (e.g.,  mostly 
employees  and  relatives  of  the  owners, 
the  remainder  being  friends  of  the 
owners).  Therefore,  the  respondent 
requests  that  the  Department  exclude  all 
sales  included  in  the  customer  calegor\' 
from  our  analysis.  Finally,  the 
respondent  states  that  excluding  these 
sales  would  be  consistent  with  our 
decision  to  exclude  other  respondents' 
sales  to  employees  from  the  analysis  in 
the  preliminary  determination. 

The  petitioner  did  not  provide 
comments  on  this  issue. 

DOC  Position 

We  agree  with  the  respondent.  We 
determined  at  verification  that  the  vast 
majority  of  customers  included  in  the 
customer  category  "sales  to  individuals" 
were  individuals  related  to  the 
respondent.  Documentation  collected  at 
verification  demonstrates  that  the 
quantity  and  value  of  sales  attributable 
to  unrelated  customers  within  the 
customer  category  is  insignificant  in 
terms  of  the  total  quantity  and  value 
auKjunt  reported  under  the  customer 
category.  Finally,  we  are  comparing  all 
U.S.  sales  to  CV  because,  even  includinij 
these  home  market  sales,  all  sales  are 
below  COP.  Therefore,  we  will  not  bo 
using  sales  grouped  under  the  category 
■  sales  to  individuals"  in  our  LTFV 
analysis. 

Comment  34 

The  petitioner  contends  that  there  is 
a  large  and  unreconcilable  discrepancy 
between  the  quantity  shipped  to  and  the 
quantity  received  by  the  respondent  s 
U.S.  subsidiary  during  certain  POI 
months.  The  petitioner  maintains  that  as 
a  result  of  the  difference  between  whiit 
expori  docum.entation  shows  the 
respondent  shipped  to  the  United  Stales 
and  what  sales  documentation  shows 
the  U.S.  subsidiar}'  sold  during  the  POI. 
the  respondent  did  not  report  a 
significant  portion  of  its  U.S.  sales  of 
subject  merchandise.  Therefore,  the 
Department  should  find  the 
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respondent's  U.S.  sales  listing  to  be 
unreliable  and  resort  to  BIA. 

The  respondent  states  that  the 
quantity  shipped  to  its  U.S.  subsidiary 
reconciles  with  the  quantity  received  by 
the  U.S.  subsidiary  in  the  United  States 
and  that  documentation  collected  by  the 
Department  at  verification  demonstrates 
that  the  U.S.  sales  listing  is  reliable. 

DOC  Position 

We  agree  with  the  respondent.  It  was 
demonstrated  at  verification  that,  for  the 
three  selected  POI  months,  the  quantity 
shipped  by  the  respondent  to  the  United 
States  reconciles  with  the  quantity 
received  by  the  U.S.  subsidiary.  In  cases 
where  differences  existed  between  the 
amount  of  merchandise  shipped  from 
Colombia  and  the  amount  received  in 
the  United  States,  the  respondent 
provided  a  reconciliation  of  the 
differences.  Therefore,  we  have  used  the 
respondent's  U.S.  sales  data  in  our 
analysis  because  the  U.S.  sales  listing  is 
reliable. 

Comment  35 

The  petitioner  contends  that  we 
should  resort  to  BIA  due  to  the  number 
and  frequency  of  data  problems  such  as 
the  mis-reporting  and  under-reporting  of 
sales  information  from  invoices  and 
grower-reports. 

The  respondent  maintains  that  it 
provided  the  Department  with  all 
information  necessary  to  correct  data- 
entry  errors  at  verification  and  that  the 
Department  verified  all  corrections.  The 
respondent  points  out  that  these  errors 
all  arose  as  a  result  of  manually  entering 
data  for  tens  of  thousands  of  home 
market  sales  and  providing  the 
Department  with  one  monthly  variety- 
specific  stem-specific  U.S.  price  during 
each  POI  month.  Because  the  errors 
were  unavoidable  and  most,  if  not  all, 
were  brought  to  the  attention  of  the 
Departments  verification  team,  the 
respondent  requests  that  the  Department 
use  its  sales  data  in  the  final  analysis. 

DOC  Position 

We  agree  with  the  respondent.  We 
thoroughly  tested  the  respondent's  sales 
databases  and  established  that  the  errors 
mentioned  above  were  inadvertent, 
isolated,  and  small  in  magnitude,  all  of 
which  the  respondent  either  brought  to 
our  attention  or  were  errors  which  we 
discovered  as  a  result  of  respondent 
providing  all  requested  information. 
Therefore,  we  have  used  respondent  s 
response  in  our  analysis. 

Comment  36 

The  petitioner  alleges  that  the 
respondent's  methodology  for 
determining  returned  quantities 


(described  in  the  respondent's 
September  12, 1994.  submission)  is 
based  on  returns  of  both  subject  and 
non-subject  merchandise  and  that  the 
Department  should  not  allow  the 
adjustment.  In  addition,  the  petitioner 
maintains  that,  even  though  the 
respondent's  reported  monthly  returned 
quantities  were  less  than  what  would 
have  resulted  using  an  alternative 
methodology  described  in  the 
verification  report,  the  Department 
should  not  correct  for  the  respondent's 
error  because  it  would  greatly  benefit 
the  respondent  by  producing  increases 
in  the  average  unit  value  of  the  quantity 
sold. 

The  respondent  states  that  it  did  not 
include  amounts  of  non-subject 
merchandise  in  its  allocation 
methodology.  The  respondent  further 
notes  that  the  methodology  it  used 
conservatively  calculated  its  quantity  of 
returns.  Therefore,  the  respondent 
maintains  that  the  Department  should 
accept  its  returned  credit  quantity 
allocation  method. 

DOC  Position 

We  agree  with  the  respondent.  As 
verification  demonstrated,  information 
contained  in  the  credit  memos  is  not 
contained  in  the  respondent's  U.S. 
subsidiary's  computer  system.  For  this 
reason,  the  respondent  used  a  monthly 
allocation  method.  Furthermore,  we 
find  that  the  respondent  did  not  include 
returns  of  non-subject  merchandise  in 
its  monthly  allocation  method.  After 
examining  the  U.S.  sales  database.  We 
determined  that  the  respondent  had  in 
fact  correctly  applied  the  allocation 
method  described  in  its  September  12. 
1994,  submission.  The  verification 
report  notes  that  had  the  respondent 
used  the  returned  credit  value  factors 
(not  the  returned  credit  quantity 
factors),  the  total  quantity  returned 
amount  for  the  POI  would  have  been 
greater  than  the  amount  the  respondent 
in  fact  derived  using  its  allocation 
method.  This  does  not,  however,  signify 
that  the  respondent's  allocation 
methodology  was  improperly  or 
incorrectly  computed.  Thus,  we  have 
accepted  the  respondent's  returned 
credit  quantity  allocation  method. 

Comment  37 

The  petitioner  contends  that 
respondent's  foreign  inland  freight 
monthly  per-unit  amounts  shown  in  the 
verification  report  are  based  on  quantity 
information  contained  in  the  registros 
and  should  not  be  used.  In  addition,  the 
petitioner  questions  the  variation  in 
some  of  the  monthly  per-unit  amounts. 
Finally,  the  petitioner  maintains  that  the 
respondent  should  not  have  allocated 


the  fi«ight  costs  over  gross  unit  price, 
since  prices  for  different  varieties  and 
colors  fluctuate  substantially  and  such 
an  allocation  method  would  understate 
inland  height  charges  on  the  least 
expensive  roses.  Because  of  these 
alleged  errors,  the  petitioner  requests 
that  the  Department  use,  as  BIA.  the 
highest  monthly  per-unit  amount  to 
calculate  freight  expenses  for  all  POI 
months. 

The  respondent  states  that  the 
quantity  figures  used  in  the  freight 
calculation  were  verified  by  the 
Department  and  that  it  did  not  allocate 
its  fi^ight  costs  over  gross  unit  price.  In 
addition,  the  respondent  states  that 
monthly  freight  costs  fluctuate 
significantly  because  the  volume  of 
shipments  can  be  vastly  different  for  a 
given  month.  Therefore,  the  respondent 
maintains  that  the  Department  should 
accept  its  methodology  and  not  reject  it 
because  freight  costs  differ  from  one 
month  to  another  in  the  POI. 

DOC  Position 

We  agree  with  the  respondent.  It  was 
demonstrated  at  verification  that  its 
revised  freight  expense  calculation  is 
not  based  on  quantity  amounts  from  the 
registros,  but  on  amounts  from  invoices 
and  grower  reports.  Specifically,  the 
quantity  amounts  of  roses  and  non- 
subject  merchandise  sold  to  third 
countries  are  from  invoices  and  the 
quantity  amounts  of  roses  and  non- 
subject  merchandise  sold  in  the  U.S. 
market  are  from  grower  reports. 
Therefore,  respondent  is  using  actual 
quantities  to  derive  its  freight  expense. 

Regarding  the  petitioner's  concerns 
that  questionable  variations  exist  for 
some  of  the  monthly  per-unit  amounts, 
the  respondent  derived  its  monthly 
freight  expenses  by  determining  the 
freight  expense  it  paid  and  the  quantity 
amount  it  exported  for  each  month 
based  on  when  it  recorded  the  expense 
in  its  accounting  records  and  when  it 
exported  its  product  based  on  invoices. 
We  have  no  reason  to  question  this 
methodology  because  the  calculated 
expenses  accurately  reflect  the  amounts 
respondent  incurred. 

Finally,  the  respondent  did  not 
allocate  freight  expenses  over  gross  unit 
price.  As  found  at  verification,  the 
respondent  derived  monthly  freight  per- 
unit  expenses  using  only  quantity  and 
freight  expenses  as  variables.  Therefore, 
we  have  accepted  the  respondent's 
freight  allocation  methodology  and  havo 
used  the  monthly  per-unit  amounts. 

Comment  38 

Respondent  states  that,  while  it 
normally  accounts  for  the  cost  of 
greenhouse  plastic  as  an  expense  in  ttu; 
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year  of  purchase,  for  its  submission,  it 
correctly  capitalized  the  cost  of  the 
plastics  and  amortized  them  over  a  two- 
year  period.  Respondent  maintains  that 
its  greenhouse  plastic  generally  remains 
a  productive  asset  for  at  least  two  years 
and,  thus,  to  expense  these  assets  in  the 
year  of  acquisition  would  distort  its 
current  production  costs.  Respondent 
further  arguos  that  the  Department  has 
accepted  a  two-year  amortization  period 
in  the  Flowers  proceedings. 

The  petitioner  notes  that  respondent's 
amortization  methodology  for 
greenhouse  plastic  was  created  by  the 
company  solfely  for  its  submission. 
Petitioner  contends  that  the  submitted 
costs  must  be  rejected  because  the 
amortization  schedule  is  incomplete 
and  since  respondent  has  not 
demonstratec  that  its  normal  accounting 
practices  distclrt  costs. 

DOC  Position 

As  explained  m  the  general  issues 
section,  Comijnent  19,  we  have  allowed 
companies  toicapitalize  and  amortize 
greenhouse  plastic  costs  even  though 
respondents  normally  treat  such  costs  as 
expenses  in  the  year  of  purchase. 
Respondents  must  demonstrate, 
however,  thatithey  correctly  capitalized 
and  amortized  similar  costs  from  all 
previous  years  [see.  Exhibit  5  of  the  cost 
verification  report).  Respondent  failed 
to  satisfy  this  requirement.  We  ha\  e 
therefore  calculated  respondents 
greenhouse  plastics  cost  using  the  actual 
costs  incurred  as  reported  in  the 
company's  19^3  accounting  records 
Flores  Mocari 
Comment  39 

The  petitionier  alleges  that  certain 
verification  exhibits  indicate  that 
respond,-nt  did  not  report  all  indirect 
selling  expenses,  e.g.,  advertising. 

The  respondjant  maintains  that  it 
reported  all  in(airect  selling  expenses. 
The  respondent  points  out  that  the 
expense  amounts  identified  by  the 
petitioner  include  amounts  associated 
with  months  prior  to  the  POI.  Second, 
the  respondent  points  out  that  it  makes 
adjustments  to  its  accounts  each  month 
and  that  the  total  amounts  of  the 
accounting  adjustments  wall  cancel  each 
other  out  by  the  end  of  the  fiscal  year. 
Third,  the  respondent  states  that  the 
verification  team  examined  whether 
numerous  selling  expenses  were 
inturred  as  reflected  in  the  accounting 
books  and  found  no  unreported  selling 
expenses.  Fourth,  the  respondent 
maintains  that,  where  the  expense  was 
associated  with  both  G&A  and  sales,  it 
appropriately  allocated  the  ex-pense 
between  administration  and  sales 


departments.  The  respondent  maintains 
that  the  Department  should  accept  its 
indirect  selling  expense  allocation 
methodology. 

DOC  Position 

We  agree  with  the  respondent.  In  the 
course  of  verifying  this  expense  we 
examined  and  found  that  amounts  from 
eight  randomly  selected  accounts  in  the 
libro  auxiliar  for  July  1993  were  correct 
as  shown  on  the  respondents's  indirect 
selling  expense  worksheet.  We  found 
that  the  respondent  reported  all  of  its 
selling  expenses  from  its  financial 
records.  However,  the  petitioner  points 
out  that  amounts  from  two  additional 
accounts  in  the  au.xiliar  do  not 
correspond  with  amounts  on  the 
worksheet.  Respondent's  explanation 
that  it  moved  some  indirect  selling 
expenses  among  the  POI  months  in 
order  to  match  monthly  sales  expenses 
with  the  corresponding  sales  is 
reasonable  and  we  examined  evidence 
of  this  practice  at  verification. 

We  also  determine  that  certain 
additional  expenses  should  not  be 
included  in  respondent's  indirect 
selling  expense  calculation.  We  did  not 
select  for  examination  at  verification 
respondent's  method  for  allocating  a 
certain  expense  to  sales  and  a  portion  of 
that  expense  to  G&A.  Therefore,  we 
have  accepted  respondent's 
methodology.  Finally,  we  examined  the 
five  expenses  noted  in  the  petitioner's 
brief  at  verification  and  found  that  the 
respondent  did  not  incur  these 
expenses. 

Comment  40 


The  petitioner  argues  that 
respondent's  related  U.S.  subsidiary 
should  have  allocated  its  grower/ 
marketing  expenses  on  a  value  of  sales 
or  cost  of  sales  basis  rather  than  per 
grower  because  the  U.S.  subsidiary 
cannot  isolate  the  associates  with  only 
sales  of  merchandise  produced  by  the' 
respondent.  Rather,  the  petitioner 
maintains  that  the  expense  should  cover 
sales  of  subject  merchandise  of  the  U.S. 
subsidiary  made  on  behalf  of  all 
growers. 

Respondent  states  that  its  US. 
subsidiary's  grower/market  expenses 
associated  with  making  its  sales  and 
cultivating  its  relationship  with 
respondent  are  minimal  since  this 
relationship  is  well-estabhshed.  The 
respondent  points  out  that  its  U.S. 
subsidiary  should  have  probably 
excluded  all  expenses  of  the  grower 
department  but  was  instead 
conservative  and  allocated  these 
expenses  over  the  number  of  suppliers. 
Therefore,  the  Department  should 


accept  its  U.S.  indirect  selUng  expense 
allocation  methodology. 

DOC  Position 

We  agree  in  part  with  the  petitioner 
Because  the  U.S.  subsidiary  could  not 
determine  from  its  accounting  records 
the  amount  of  grower/marketing 
expenses  associated  with  a  specific 
grower,  we  cannot  rely  on  the  allocation 
method  used  by  the  U.S.  subsidiar>' 
Therefore,  to  account  for  the  sales ' 
amount  of  merchandise  produced  by 
respondent  that  its  U.S.  subsidiary  sold 
during  the  POI.  we  determined  the 
grower/marketing  expense  associated 
with  respondent  by  first  deriving  a 
factor  (gross  sales  of  merchandise 
produced  by  respondent  divided  by  the 
total  product  value  sold  by  its  U.S.' 
subsidiary).  We  then  multipHed  this 
factor  by  the  amount  of  grower/ 
marketing  expenses  noted  in  the  US. 
subsidiary's  financial  statements  to 
arrive  at  a  grower's  expense  associated 
with  respondent. 

Comment  4 1 

The  petitioner  alleges  that  the 
respondent  arbitrarily  derived  an  air 
freight  expense  allocation  factor  for 
three  periods  during  the  POI  and  that, 
instead,  it  should  have  derived  freight 
allocaUon  factors  for  each  POI  month 
The  petitioner  argues  that  the 
respondent's  methodology  effectivp!\ 
smoothes  out  monthly  fluctuations  and 
produces  higher  height  rates  during  the 
period  when  U.S.  sale  prices  are 
highest. 

The  respondent  maintains  that  its 
methodology  properiy  reduces 
inaccuracies  caused  by  inventory 
carr>'over  without  masking  differences 
in  monthly  air  freight  rates.  Therefore, 
we  should  accept  its  height  expense 
allocation  methodology  as  reasonable. 
DOC  Position 

We  agree  with  the  respondeiit.  At 
verification  it  was  demonstrated  that  iho 
respondent  created  three  distinct  time 
periods  within  the  POI  corresponding  to 
substantial  rate  changes.  Within  each 
period,  the  air  freight  rates  incurred 
were  similar.  Accordingly,  the 
respondents  air  height  methodolog\  is 
not  arbitrary.  Moreover,  using  monthly 
freight  rates  would  not  account  for 
significant  amounts  of  merchandise 
entering  the  latter  part  of  one  month  bill 
sold  in  the  early  part  of  the  following 
month.  Finally,  we  find  that,  there  were 
significant  rate  changes  in  specific 
months  of  the  POI.  the  different  rate 
changes  are  highlighted  by  the  periods 
used  by  respondent.  Using  monthly 
rates  would  not  account  for  the  fact  that 
one  would  be  deriving  a  freight  amount 
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for  merchandise  sold  by  using  a 
monthly  freight  rate  which  may  have 
been  higher  or  lower  then  the  rate 
applicable  when  the  merchandise 
entered  inventory. 

Comment  42 

The  petitioner  maintains  that  the 
Department  should  include  reported 
sales  which  listed  a  box  charge  (a 
packing  charge  that  the  related  importer 
charges  the  unrelated  buyer)  but  a  zero 
price. 

The  respondent  argues  that  these  are 
sample  sales  and  that  the  Department 
stated  that  it  would  exclude  sample 
sales  in  the  preliminary  determination. 
Respondent  argues  that  the  Department 
should  exclude  these  sales  in  the  fmal 
determination.  In  addition,  the 
respondent  requests  that  the  Department 
allocate  the  movement  expenses  and 
packing  costs  of  its  sample  sales  over 
the  total  U.S.  sales  value. 

DOC  Position 

It  is  within  the  Department's 
discretion  to  exclude  U.S.  sales  when  it 
finds  that  these  are  clearly  atypical  and 
not  part  of  the  respondent's  ordinary 
business  practice,  e.g.,  sample  sales  (see 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Professional  Electric 
Cutting  and  Sanding/Grinding  Tools 
from  Japan  (58  PR  30144,  30146.  May 
26, 1993)).  However,  we  must  also  find 
that  to  use  these  sales  would  undermine 
the  fairness  of  the  comparison. 

We  have  used  transactions  with 
positive  box  charge  amounts  in  our 
analysis  because  these  transactions  are 
typical  and  part  of  the  respondent's 
ordinary  business  practice. 

Comment  43 

The  respondent  maintains  that  one  of 
the  Department's  verification  issues  is 
based  on  a  misunderstanding  of  how  the 
company  accounts  for  preproduction 
costs  in  its  normal  books  and  records. 
Respondent  claims  that  verification 
exhibits  on  the  record  conclusively 
support  the  fact  that  it  ordinarily 
capitalizes  preproduction  costs  in  its 
financial  statements. 

Petitioner  contends  that  respondent 
should  not  be  permitted  to  explain  its 
general  ledger  system  and  accounting 
practices  in  a  case  brief.  Petitioner 
argues  that  respondent's  case  briefs  are 
not  intended  to  be  a  vehicle  for  the 
company  to  submit  new  information 
relating  to  matters  that  were  not  covered 
during  verification. 

DOC  Position 

This  issue  is  moot  since,  despite 
respondent's  normal  accounting  for 
preproduction  costs,  the  Department 


allowed  the  company  to  capitalize  and 
amortize  its  preproduction  costs.  See 
General  Comment  19. 

Comment  44 

Respondent  states  that  during 
verification,  the  Department  found  that 
there  was  a  difference  between  the 
amount  of  preproduction  costs 
capitalized  for  a  particular  test  month 
and  the  amount  recorded  on 
respondent's  preproduction  cost 
amortization  schedule  for  the  same 
month.  Respondent  argues  that  this 
difference  is  insignificant  and,  thus,  the 
Department  need  not  adjust  its  reported 
rose  production  costs  to  account  for  the 
discrepancy. 

Petitioner  contends  that  in  the  interest 
of  accuracy,  the  Department  should 
correct  for  this  differential  in 
preproduction  costs  capitalized  no 
matter  how  insignificant  the  effect. 

DOC  Position 

We  disagree  with  respondent  that  the 
difference  between  the  amount  of 
capitalized  preproduction  costs  and  the 
amount  recorded  on  its  preproduction 
cost  amortization  schedule  for  the  same 
month  is  insignificant.  The  example 
highlighted  in  the  cost  verification 
report  related  to  only  one  month  of  the 
POI.  Yet,  this  difference  is  present  in  all 
twelve  months  of  the  POI.  We  therefore 
adjusted  for  the  entire  amount  of 
underreported  amortization  relating  to 
respondent's  preproduction  costs. 

Comment  45 

Petitioner  claims  that  certain 
expenses  recorded  as  cost  of  goods  sold 
in  respondent's  financial  statement 
should  not  be  reclassified  as  G&A. 
Petitioner  argues  that  respondent  failed 
to  provide  evidence  sufficient  to 
support  its  claim  that  its  expenses  had 
been  misclassified  in  the  company's 
financial  statements. 

Respondent  contends  that  the 
evidence  it  provided  at  verification 
clearly  supports  its  reclassification  of 
these  expenses  ft-om  cost  of  goods  sold 
to  G&A. 

DOC  Position 

We  agree  with  respondent  that 
sufficient  evidence  was  provided  at 
verification  to  support  the 
reclassification  of  these  expenses  to 
G&A.  We  therefore  made  no  adjustment 
was  made  for  purposes  of  the  final 
determination. 

Comment  46 

Petitioner  claims  that  respondent's 
SG&A  costs  should  not  be  reduced  by 
payments  received  from  another 
company,  since  a  portion  of 


respondent's  SG&A  costs  have  already 
been  allocated  to  that  company. 
According  to  petitioner,  if  the 
Department  were  to  allow  the 
respondent  to  offset  its  SG&A  by  the 
payments  received  from  the  other 
company,  it  would  effectively  double 
count  the  offset.  Additionally,  petitioner 
argues  that  the  revenue  received  by 
respondent  from  the  other  company  is 
neither  short  term  nor  related  to  the  rose 
production  operations. 

Respondent  argues  that  the  amounts 
received  from  the  other  company 
represent  an  offset  to  expenses  recorded 
on  respondent's  books.  According  to  the 
respondent,  there  is  no  separate 
allocation  of  SG&A  expenses  to  the 
other  company  and,  thus,  the  payments 
received  from  the  other  company  are  not 
double  counted  on  respondent's  books. 

DOC  Position 

We  agree  vvith  respondent  that  the 
amounts  received  from  the  other 
company  are  not  double  counted.  The 
full  amount  of  SG&A  expenses  are 
recorded  on  respondent's  books.  None 
of  these  expenses  are  allocated  to  the 
other  company.  By  offsetting  these  total 
expenses  with  payments  received  from 
the  other  company,  respondent  is  in 
effect  charging  the  other  company  for 
expenses  incurred  on  its  behalf. 

Comment  47 

Petitioner  argues  that  exchange  gains 
and  losses  related  to  sales  transactions 
and  debt  should  be  included  in 
respondent's  constructed  value 
calculation.  According  to  petitioner, 
failure  to  take  into  account  these 
exchange  gains  and  losses  will  result  in 
the  misstatement  of  respondent's  costs. 

DOC  Position 

We  agree  with  petitioner  in  part.  It  is 
our  practice  to  exclude  from  costs  the 
exchange  gains  and  losses  arising  from 
sales  transactions  since  these  amounts 
do  not  relate  to  production  of  the 
subject  merchandise.  Other  exchange 
gains  and  losses  associated  with 
respondent's  debt,  however,  relate  to  the 
compemy's  overall  operations.  Thus,  we 
have  included  these  amounts  in  our 
calculation  of  respondent's  rose 
production  costs. 

Grupo  Andes 

Comment  48 

Respondent  states  that  the 
Department  should  use  the  interest  rate 
it  reported  for  calculating  credit 
expense.  The  respondent  argues  that  the 
sales  verification  report  acknowledges 
that:  (1)  The  company  used  a  variable 
rate  demand  note  interest  rate  for 
calculating  U.S.  credit  expense;  and  (2) 


the  terms  of  the  bond  define  the  interest 
rate  as  a  weekly  rate  using  a  certain  rate, 
which  is  the  rate  for  high  quality,  short- 
term  or  demand,  tax-exempt  obligations. 

Respondent  states  that  if  the 
Department  decides  that  this  rate  should 
not  be  used,  then  it  should  use  the 
prime  rate  for  calculating  U.S.  interest 
credit  expense. 

DOC  Position 

We  disagree  with  the  respondent. 
While  the  respondent  accurately 
describes  the  terms  of  the  bond,  the 
Consolidated  Balance  Sheet  for 
Continental  Farms  (respondent's  related 
subsidiary)  shows  that  only  the  current 
portion  of  the  bond  is  accounted  for 
under  "Current  Liabilities";  the  much 
larger  portion  of  the  bond  is  listed  under 
"Long-term  Debt."  Thus,  we  view  this 
obligation  and  the  interest  expense 
associated  with  it  as  long  term. 

Also,  regarding  U.S.  credit  expense,  as 
noted  in  the  verification  report, 
respondent's  U.S.  credit  expense 
verification  exhibit  contained  a  written 
explanation  of  its  credit  period 
calculation  methodology  from  an 
accounting  manual.  This  manual  states 
that  the  methodology  "does  not  work 
well  with  a  seasonal  business." 

Therefore,  we  have  recalculated  the 
credit  period  using  a  different 
methodology  but  the  same  data 
contained  in  respondent's  verification 
exhibit.  In  addition,  we  have  disallowed 
respondent's  interest  rate  and,  instead, 
applied  an  average  of  publicly  ranged 
interest  rates.  (See  Comment  21.) 

Comment  4& 

The  petitioner  argues  that  respondent 
could  not  identify  export  selling 
expenses  from  its  books  and  records.  It 
states  that  respondent  earlier  reported 
having  an  ''export  department"  that 
prepared  weekly  and  monthly  reports 
concerning  export  quality  roses  sold  in 
Colombia.  The  petitioner  argues  that 
expenses  incurred  by  this  department 
should  be  included  in  the  total  amounts 
allocated  to  indirect  selling  expenses 
incurred  in  Colombia. 

The  petitioner  also  states  that,  with 
regard  to  indirect  selling  expenses 
incurred  in  the  United  States,  the 
verification  report  indicated  that 
indirect  selling  expenses  were  allocated 
over  "total  global  sales."  The  petitioner 
states  that  given  that  Continental  Farms 
is  located  in  the  United  States  and  that 
the  respondent  is  attempting  to  derive 
U.S.  selling  expenses,  such  an  allocation 
appears  overly  broad. 

Respondent  states  that  it  has  included 
in  its  indirect  selling  expenses  incurred 
in  Colombia  all  such  expenses  that 
could  be  identified  based  on  available 
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accounting  records.  Respondent  also 
states  that  the  petitioner's  suggestion 
regarding  administrative  expenses  is 
unreasonable.  With  regard  to  indirect 
selling  expenses  incurred  in  the  United 
States,  the  respondent  states  that  those 
expenses  were  allocated  over  total  sales 
of  all  products  by  Continental  Farms, 
not  Andes  as  the  petitioner  seems  to 
assume. 

DOC  Position 

We  agree  with  the  respondent.  At 
verification,  the  Department  found  no 
information  to  indicate  any  U.S.  indirect 
selling  expenses  incurred  in  Colombia 
beyond  those  identified.  Also,  we  found 
no  significant  discrepancies  with  the 
information  examined. 

With  regard  to  indirect  selling 
expenses  incurred  in  the  United  States, 
the  respondent  allocated  such  expenses 
over  sales  of  all  products  to  all  markets 
by  Continental  Farms  only. 

We  agree  with  the  respondent  that  its 
allocation  methodology  was  reasonable 
based  on  what  was  examined  at 
verification. 

Comment  50 

Petitioner  notes  that  for  purposes  of 
computing  U.S.  value  added, 
respondent  allocated  net  profits 
between  U.S.  and  home  market 
production  costs  based  on  the  transfer 
price  charged  by  the  respondent  to  its 
U.S.  affiliates.  Petitioner  states  that  the 
Department  has  always  supported  a  cost 
based  profit  allocation  methodology  in 
further  manufacturing  cases.  Petitioner 
therefore  argues  that  the  Department 
should  exclude  all  of  respondent's  U.S. 
value  added  sales  from  the  LTFV  margin 
calculation. 

Respondent  acknowledges  that  the 
Department  normally  allocates  profit  on 
the  basis  of  cost  in  further 
manufacturing  cases.  Respondent 
maintains,  however,  that  because  of  the 
unique  nature  of  the  rose  market  and  the 
volatility  in  its  pricing,  profits  should  be 
allocated  01  the  basis  of  price,  not  cost. 

DOC  Positi  m 

We  agree  with  petitioner  that  our 
normal  practice  is  to  allocate  profit  in 
further  manufacturing  cases  on  the  basis 
of  relative  cost.  See  Dynamic  Random 
Access  Memory  Semiconductors  of  One 
Megabit  and  Above  from  the  Republic  of 
Korea  (54  FR  15467.  March  23.  1993). 
Respondent  has  provided  no  evidence 
or  support  for  its  argument  that,  because 
of  price  volatihty  in  the  roses  market, 
our  normal  practice  distorts  the 
antidumping  analysis.  Therefore,  we 
have  allocated  the  profits  for  further 
manufactured  roses  on  the  basis  of  cost 


and  have  included  Uiese  sales  in  our 
analysis. 

Comment  51 

Respondent  argues  that  the 
Department's  cost  verification  report 
significantly  overstates  the  amount  of 
G&A  expenses  of  the  respondent  that 
should  be  allocated  to  rose  production. 
Respondent  notes  that  the  Department's 
report  indicates  G&A  costs  inclusive  of 
the  intercompany  purchase  of  flowers. 
Respondent  argues  that  the  respondent's 
intercompany  purchase  of  flowers  for 
resale  should  not  be  considered  part  of 
the  company's  G&A  expenses.  In 
addition,  respondent  believes  that  the 
Department's  calculation  of  the 
respondent.  G&A  expenses  does  not  fake 
into  account  the  company's  other 
income  which  should  be  deducted  from 
the  G&A  expenses.  Finally,  respondent 
asserts  that  the  respondent's  net  G&A 
expenses  should  be  allocated  among  the 
different  flower  types  sold  by 
respondent. 

Petitioner  argues  that  respondent's 
claims  regarding  other  revenue  are  not 
support  by  the  record.  Petitioner  argues 
that  respondent's  case  brief  is  not  the 
place  for  explaining  data  that  should 
have  been  presented  during  verification. 
Accordingly,  petitioner  does  not  believe 
that  there  is  any  basis  to  credit 
respondent's  G&A  expenses  with  the 
offset  for  respondent's  other  revenue. 

DOC  Position 

We  agree  with  respondent  that  the 
costs  of  intercompany  purchases  of 
flowers  should  not  be  included  in  the 
calculation  of  G&A  expenses.  However, 
we  also  agree  with  petitioner  that  the 
record  does  not  support  respondent's 
claims  for  other  income  offsets  to  the 
G&A  expenses.  Accordingly,  we  have 
rejected  respondent's  argument  and 
calculated  the  G&A  based  upon  the 
costs  examined  at  verification. 

Grupo  Benilda 

Comment  52 

Respondent  maintains  that  it  reported 
home  market  sales  in  U.S.  dollars 
because  the  home  market  sales 
transactions  were  denominated  and 
invoiced  in  U.S.  dollars.  According  to 
respondent,  the  home  market  customer 
paid  the  peso  equivalent  of  the  invoiced 
dollar  amount,  using  the  exchange  rate 
on  the  date  of  payment.  For  this  reason, 
respondent  argues  that  the  Department 
should  not  attempt  to  recalculate  the 
value  of  these  sales  by  converting 
dollars  to  pesos  and  then  converting 
pesos  to  dollars  because,  respondent 
claims,  this  would  distort  the  real  value 
of  these  sales. 


7006 


Federal  Register  /  Vol.  60,  No.  24  /  Monday.  February  6.  1995  /  Notices 


With  respect  to  the  short-term 
borrowing  rate  to  be  used  in  calculating 
the  home  market  imputed  credit, 
respondent  argues  that  its  dollar 
borrowing  rate  should  be  used  because 
the  home  market  sales  were  negotiated, 
contracted  for,  and  denominated  in 
dollars.  Respondent  further  maintains 
that  it  would  not  make  economic  sense 
to  borrow  at  a  peso  borrowing  rate  to 
finance  dollar  denominated  accounts 
receivable.  Therefore,  respondent 
requests  that  the  Department  continue 
to  use  respondent's  dollar  borrowing 
rate  in  its  calculation  of  home  market 
credit  expenses. 

DOC  Position 

During  respondent's  verification,  we 
established  that  respondent  invoiced  its 
home  market  customers  in  U.S.  dollars 
and  received  the  equivalent  value  in 
pesos  at  the  date  of  payinent.  We  were 
able  to  trace  the  payments  to  the 
company's  records  and  establish  that 
the  payments  made  to  the  company  in 
pesos  reflected  the  prevailing  exchange 
rates  at  the  time  of  payment. 

It  is  the  Department's  practice  to 
accept  charges  in  the  currency  in  which 
the  charges  are  made.  In  this  instance, 
home  market  prices  were  charged  in 
dollars.  Therefore,  the  Department 
found  it  appropriate  that  respondent's 
home  market  sales  were  reported  in 
dollar  value  since  the  dollar  value  was 
the  currency  in  which  the  sales 
transactions  were  made.  Furthermore, 
since  home  market  sales  were  transacted 
in  dollars  and  the  payments  made, 
although  in  pesos,  were  based  on 
constant  dollar  value,  there  is  no 
distortion.  Using  respondent's  dollar 
borrowing  rate  in  the  calculation  of  the 
home  market  imputed  credit,  is, 
therefore,  appropriate. 

Comment  53 

Respondent  argues  that  the  air  freight 
account  examined  by  the  Department 
during  verification  reflects  expenses 
entirely  related  to  air  freight  for 
products  shipped  to  a  customer  in  a 
foreign  country.  Respondent  maintains 
that  the  Department  collected 
documentation  at  verification  which 
supports  this.  Respondent  further 
maintains  that  the  suggestion  made  in 
the  Department's  verification  report  that 
half  of  the  amount  reported  in  the  air 
freight  account  be  added  to  the  reported 
foreign  inland  freight  is  based  on  a 
misunderstanding  of  the  facts,  and  it 
would  be  incorrect  to  include  any 
portion  of  this  account  in  the 
Department's  calculation  of  foreign 
inland  freight  expenses. 

The  petitioner  argues  that  there  is  no 
evidence  on  the  record  to  show  that  the 


air  freight  expenses,  reported  in  one  of 
the  company's  transportation  accounts, 
are  related  entirely  to  air  freight 
expenses  for  that  foreign  country. 
According  to  the  petitioner,  the 
supporting  documentation  collected 
during  verification  only  supports  the 
conclusion  that  air  freight  expenses  for 
one  month  (i.e.,  the  month  of  August) 
were  for  shipments  made  to  the  foreign 
country.  According  to  the  petitioner,  the 
exhibit  collected  by  the  Department 
does  not  establish  that  all  entries  under 
this  account  code  were  destined  for  that 
foreign  country  and  does  not  identify 
the  portion  of  these  expenses  related  to 
inland  freight.  The  petitioner  argues  that 
because  respondent  failed  to  report  the 
inland  freight  expenses  included  in  the 
account,  the  Department  should  include 
the  full  amount  of  the  charges  in  the 
calculation  of  inland  freight  expenses. 

DOC  Position 

At  verification  we  examined  one  of 
the  company's  accounts  related  to 
transportation  titled  "Transportes 
Aereos"  (Air  Transportation).  A 
company  official  stated  that  the  entries 
made  to  that  account  were  for  inland 
and  air  freight  expenses  related  to 
products  shipped  to  a  customer  in  a 
foreign  country.  To  verify  this  statement 
we  examined  all  supporting 
documentation  for  one  month. 

The  documentation  consisted  solely 
of  air  freight  charges,  which  is 
indicative  that  the  entries  made  under 
this  account  were  related  to  air  freight, 
not  inland  freight.  As  there  is  no 
evidence  on  the  record  showing  that  the 
air  freight  account  in  question  is  related 
to  inland  height,  we  have  not  included 
any  amount  from  this  account  in  our 
calculation  of  respondent's  foreign 
inland  freight  expenses. 

Comment  54 

The  petitioner  requests  that  all  the 
expenses  related  to  Federal  Express 
discovered  during  verification  be 
allocated  to  rose  sales  in  the  U.S. 
market.  The  petitioner  argues  that,  there 
is  no  evidence  that  the  Federal  Express 
charges  incurred  by  the  respondent's 
related  company  in  the  United  States 
were  not  shipment  expenses  on  sales  to 
U.S.  customers,  nor  is  there  any  basis  to 
assume  that  such  expenses  should  be 
allocated  to  sales  outside  the  United 
States  or  to  merchandise  other  than 
roses.  According  to  the  petitioner  these 
expenses  should  be  treated  as  direct 
selling  expenses  related  merely  to  rose 
sales. 

According  to  the  respondent,  these 
expenses  should  be  appropriately  added 
to  the  "other  expenst;s  "  field,  or  to 


indirect  selling  expenses  incurred  in  the 
United  States. 

DOC  Position 

At  verification,  company  officials 
discovered  unreported  expenses  related 
to  Federal  Express.  However,  because, 
in  general,  we  cannot  accept  new 
information  at  verification  and,  due  to 
time  constraints  we  were  unable  to 
verify  the  exact  amounts  of  these 
expenses  to  each  destination  and  for 
each  merchandise  class,  we  were  only 
able  to  verify  the  total  expense.  Thus, 
the  Department,  as  BIA.  included  the 
total  of  these  expenses  in  the  calculation 
of  movement  charges  related  to  U.S. 
rose  sales. 

Comment  55 

Respondent  maintains  that  at  the 
preliminary  determination,  the 
Department  double  counted  certain 
expenses  related  to  U.S.  duty,  U.S. 
brokerage  and  handling,  and  movement 
charges.  According  to  respondent,  the 
Department  applied  BIA  for  the  above- 
referenced  expenses  for  certain  ESP 
sales,  even  though  these  expenses  were 
already  included  in  respondent's 
indirect  selling  expenses.  Respondent, 
therefore,  requests  that  the  Department 
eliminate  the  BIA  values  and  count  the 
actual  expenses  as  part  of  indirect 
selling  expenses,  as  reported. 
Furthermore,  respondent  argues  that 
delivery  and  brokerage  expenses  are 
functions  performed  by  respondent's 
related  U.S.  importer,  and  that  .such 
expenses  are  included  in  the  importer's 
accounting  records  as  indirect  selling 
expenses.  Therefore,  respondent  argues 
that  it  serves  no  purpose  to  attempt  to 
break  these  costs  out  and  report  them 
separately. 

Petitioner,  on  the  other  hand,  argues 
that  the  movement  expenses  included  in 
the  reported  indirect  selling  expenses 
are  not  properly  classified  as  indirect 
selling  expenses  and  are  not  entitled  to 
be  offset  under  19  CFR  §  353.56. 
According  to  petitioner,  respondent 
should  bear  the  burden  of  identifying  its 
U.S.  indirect  selling  expen.ses. 
Otherwise,  respondent  has  an  incentive 
to  report  all  U.S.  selhng  expenses  as 
indirect  in  order  to  obtain  a  greater 
offset.  Therefore,  respondent  requests 
that  the  Department  treat  the  entire 
amount  of  indirect  selling  expenses  as 
direct  selling  expenses. 

DOC  Position 

Duty.  We  are  unsure  why  respondent 
refers  to  double-counting  of  duty 
charges.  Respondent  has  always 
reported  U.S.  duty  as  unique  movenient 
charge  in  its  database.  We  verified  duty 
charges  in  the  same  context  as  airfreigh> 
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charges,  specific  to  shipments  of  roses 
and  reported  as  a  movement  charge. 
Respondent  has  not  reported  U.S.  duty 
in  its  importer's  indirect  selling 
expenses.  In  the  preliminary 
determination,  we  used  the  highest 
reported  duty  as  BIA  for  any  ESP  sale 
with  no  duty  reported  (as  all  FOB 
Miami  sales  must  have  applicable  duty 
charges).  We  noted  in  our  verification 
report  that  respondent  failed  to  report 
duty  for  several  transactions.  Therefore, 
as  BIA.  we  are  using  the  average 
positive  duty  and  airfi^ight  charges  for 
purposes  of  the  final  determination. 
Brokerage.  In  its  first  submissions, 
respondent  reported  U.S.  brokerage  as  a 
fixed-fee  per  airway  bill  on  ESP  sales. 
Respondent  then  stated  shortly  before 
the  preliminary  determination  that  it 
had  double-counted  these  costs  by  also 
including  brokerage  charges  in  its 
reported  indirect  selling  expenses.  At 
the  preliminary  determination,  we 
stated  that  it  was  proper  to  report 
brokerage  as  a  movement  charge,  and 
that,  since  we  could  not  easily  remove 
brokerage  from  indirect  selling 
expenses,  we  subtracted  both  the 
charges  reported  in  the  database  as 
movement  expenses,  and  the  total 
reported  indirect  selling  expenses. 

At  verification,  respondent 
demonstrated  to  the  Department  that  the 
brokerage  costs  inciu-red  by  the 
importer's  staff  acting  as  respondent's 
in-house  broker,  include  not  only  the 
importer's  lMt)kerage  fees,  but  also  the 
personnel  and  other  costs  of  the 
respondent's  U.S.  subsidiary.  Therefore, 
company  officials  maintained  that  the 
total  costs  associated  with  brokerage 
should  be  r^orted  as  a  subset  of 
indirect  selling  expenses. 

We  determined  that  the  manner  in 
which  total  brokerage  charges  are 
incurred  and  recorded  in  the 
respondent's  accounting  system,  and  the 
difficulty  of  re-allocation  to  rose  sales, 
are  circumstances  under  which  their 
inclusion  in  the  related  importer  s 
indirect  selling  expenses  was  warranted. 

U.S.  Inland  Freight  Expenses 

Diuing  verification,  respondent 
identified  the  freight  charges  for  local 
transportation  included  in  the 
importer's  overhead  expenses. 
Consequently,  we  removed  them  from 
indirect  selling  expenses  and  treated 
them  as  a  movement  expense.  We  also 
deducted  from  the  reported  indirect 
selling  the  freight  expense  amount. 

Comment  56 

Petitioner  argues  that  expenses  related 
to  hurricane  damage,  amortization,  legal 
fees  and  depreciation  should  not  be 
excluded  from  respondent's  G&A 


expenses.  Petitioner  believes  that  these 
expenses  are  costs  of  selling  in  the  U.S. 
market.  Petitioner  further  maintains, 
that  because  these  expenses  were 
classified  as  G&A  in  the  ordinary 
accounting  records  of  the  importer, 
there  is  no  basis  to  treat  these  charges 
as  extraordinary  items.  Petitioner 
further  maintains  that  certain 
depreciation  expenses  which  were  not 
reported  as  indirect  selling  expenses, 
should  be  included  since  they  relate  to 
the  sale  and  distribution  of  subject 
merchandise. 

Respondent  maintains  that  these 
expenses  were  properly  excluded  from 
the  reported  indirect  seUing  expenses 
because  these  expenses  are  unrelated  to 
selling  expenses. 

DOC  Position 

During  verification,  we  established 
that  the  related  importer  did  not  report 
to  the  Department  certain  overhead 
expenses.  According  to  respondent, 
these  expenses  were  not  reported  since 
they  are  unrelated  to  rose  sales  and  were 
properly  classified  as  G&A  expenses. 

We  agree  with  petitioner  that  the  G&A 
expenses  excluded  from  the  reported 
indirect  selling  expenses  should  be 
included  in  the  indirect  selling 
expenses  because  importer's  function, 
as  a  related  subsidiary,  is  the  sale  and 
distribution  of  the  subject  merchandise. 
Since  the  expenses  respondent  excluded 
from  indirect  selling  were  not  reported 
to  the  Department  and  since  there  is  not 
sufficient  information  on  the  record  to 
show  how  these  expenses  can  be 
allocated  to  the  importer's  rose  sales 
related  to  respondent,  the  Department 
used  BIA  to  account  for  these 
unreported  expenses.  The  Department 
added  the  ratio  of  the  unreported 
overhead  expense  amount  to  the 
importer's  total  sales  value  to  the 
indirect  selling  expense  ratio  used  in 
the  calculation  of  respondent  s  indirect 
selling  expenses. 

Comment  57 

The  petitioner  maintains  that 
expenses  related  to  the  computer  system 
department  should  be  allocated  among 
farms  based  on  the  sales  value  or 
volume.  The  petitioner  further  argues 
that  allocating  these  expenses  over  the 
number  of  farms  would  disguise  the 
higher  costs  involved  in  making  more 
entries  for  farms  writh  higher  sales 
volume.  The  petitioner,  therefore, 
suggests  that  the  computer  system 
department  expenses  be  prorated  based 
on  either  the  sales  value  or  the  number 
of  boxes  shipped  to  the  respondent  s 
U.S.  subsidiary. 

According  to  the  respondent,  sales 
value  and  volume  are  irrelevant  to  this 


allocation  because  it  takes 
approximately  the  same  amount  of  time 
to  prepare  a  growers  report,  regardless 
of  the  number  of  transactions. 

DOC  Position 

At  verification  we  examined  the 
records  of  the  respondent's  U.S. 
subsidiary  and  found  no  evidence  that 
the  method  used  to  allocate  entry 
processing  expenses  was  not  reflective 
of  the  company's  record-keeping 
system. 

We  disagree  with  the  petitioner  that 
the  expenses  related  to  the  computer 
system  department  should  be  allocated 
based  on  the  sales  value  or  volume  of 
each  farm.  Moreover,  fixed  costs  for 
salaries,  computer  supplies,  and 
maintenance  are  incurred  regardless  of 
the  volume  or  value  of  transactions 
entered  into  the  computer  system. 
Therefore,  the  Department  found  the 
allocation  of  these  expenses  based  on 
the  number  of  farms  to  be  appropriate. 
Comment  58 

-At  verification,  company  officials  of 
the  respondent's  U.S.  subsidiary 
explained  that  its  grower  department 
incurred  expenses  for  soliciting  new 
suppliers  of  roses.  We  established  that 
the  U.S.  subsidiary  did  not  allocate  any 
of  these  expenses  to  the  rose  sales  of  its 
related  company.  The  respondent 
argues,  however,  that,  as  these  expenses 
relate  to  soliciting  new  suppliers  of 
roses,  and  the  U.S.  subsidiary's  supply 
from  the  respondent  is  already 
guaranteed  by  their  relationship,  the 
U.S.  subsidiary's  grower  department 
expenses  were  properly  not  allocated  to 
the  respondent. 

The  petitioner  argues  that,  in  the 
absence  of  any  evidence  showing  that 
such  expenses  were  not  applicable  to 
the  respondent,  the  full  amount  of 
grower  department  expenses  should  be 
allocated  to  the  respondent  based  on  a 
sales  prorated  basis. 

DOC  Position 

At  verification  we  found  no  evidence 
that  respondent's  U.S.  subsidiary's 
grower  department  expenses  were 
applicable  to  the  respondent.  Therefore, 
the  Department  did  not  allocate  any 
expenses  of  the  U.S.  subsidiary's  grower 
department  to  the  respondent's  rose 
sales  in  the  U.S.  market. 

Comment  59 

Respondent  contends  that  it 
appropriately  capitalized  certain 
severance  payments  for  its  submission 
and  amortized  those  payments  over  :i 
two-year  period.  Respondent  states  that 
the  purpose  of  the  payment  was  to 
encourage  employees  to  switch  to  a  new 
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severance  pay  system  that  could  benefit 
the  company  in  future  periods. 

Petitioner  argues  that  the  severance 
paid  during  December  1993  should  be 
expended  in  the  POI,  according  to  the 
company's  normal  accounting  practice. 
Petitioner  states  that  severance  by 
nature  is  based  on  past  service,  not 
future  services.  Petitioner  argues  that  it 
is  unclear  whether  the  expenditures  will 
produce  any  future  cost  reductions. 
Additionally,  there  is  no  basis  to 
conclude  that  respondent's  normal 
accounting  practice  distorts  actual  costs. 

DOC  Position 

We  agree  with  respondent.  In  order  to 
benefit  from  the  amendment  to  the 
Colombian  labor  laws,  respondent  paid 
its  employees  a  voluntary  bonus  that 
was  equivalent  to  approximately  two 
years  of  severance  payments  under  the 
old  system.  The  adoption  of  the 
amendment  by  a  company  is  voluntary. 
The  purpose  of  the  amendment  is  to 
generate  lower  monthly  severance 
provisions  in  the  future.  For  the 
submission,  respondent  amortized  this 
bonus  over  the  period  it  will  take  to 
recover  the  bonus  expense  through  cost 
savings.  Since  the  bonus  is,  in  effect,  a 
prepayment  of  future  severance  cost,  we 
made  no  adjustment.  The  Department 
also  recognizes  that  U.S.  GAAP  allows 
delayed  recognition  of  post-employment 
benefits.  Thus,  charges  for  post- 
employment  are  not  recognized  as 
incurred  but  are  recognized 
systematically  over  future  jjeriods. 
Therefore,  no  adjustment  was  made  for 
purposes  of  the  final  determination. 

Comment  60 

Petitioner  states  that  the  accounting 
adjustments  made  during  the  POI 
should  be  included  in  COP  and  CV. 
Petitioner  argues  that  respondent  has 
not  demonstrated  that  the  adjustments 
were  not,  in  fact,  actual  expenditures 
during  the  POI.  The  petitioner  also 
states  that  there  is  no  basis  on  which  to 
depart  from  the  company's  audited 
financial  statements. 

Respondent  argues  that  when 
calculating  constructed  value,  the 
Department  may  include  only  those 
costs  which  would  ordinarily  permit 
production  in  the  ordinary  course  of 
business.  19  U.S.C.  1677b(e)(l)(a) 
Respondent  contends  that  the 
Department  should  not  automatically 
rely  upon  a  company's  accounting 
records,  but  instead,  should  determine 
whether  the  amount  represents  a  cost  of 
production  properly  attributable  to  the 
POI,  and  if  it  does  not.  it  should  be 
excluded.  The  respondent  argues  that  a 
company  may  properly  treat  a  cost  for 
the  purposes  of  calculating  constructed 


value  in  a  maimer  that  diff'ers  from  the 
treatment  of  those  costs  in  the 
company's  books.  Respondent  argues 
that  is  appropriate  when  the  treatment 
in  the  books  does  not  represent  actual 
production  costs  and  cites  the  final 
determination  of  sales  at  less  than  fair 
value: 

Ferrosilicon  From  Venezuela,  58  FR 
27522,  27527  (1993). 

DOC  Position 

We  agree  with  the  respondent.  At 
verification,  respondent  demonstrated 
that  the  year  end  adjustments  were  not 
current  production  costs.  Instead,  these 
entries  related  to  costs  of  the  following 
year.  Respondent  provided  data  to 
support  that  the  adjustments  were 
reversed  within  the  first  few  business 
days  of  1994,  and.  thus,  were  properly 
recorded  in  1994  production  costs. 

Comment  61 

Petitioner  contends  that  the  1992 
maintenance  costs  capitalized  in  the 
company's  books  and  the  amortized 
during  1993  should  not  be  excluded 
fi-om  reported  costs.  The  petitioner 
claims  that  there  is  no  basis  on  which 
to  depart  from  the  company's  audited 
financial  statements. 

Respondent  states  that  these 
capitalized  maintenance  costs  did  not 
relate  to  the  production  of  subject 
merchandise  during  the  POI. 
Respondent  states  Aat  if  the  Department 
were  to  include  1992  maintenance 
expenses  in  1993  cost,  then  to  be 
consistent,  some  maintenance  expenses 
incurred  in  1993  should  be  reclassified 
as  1994  costs. 

DOC  Position 

We  agree  with  respondent.  By 
capturing  all  of  respondent's  1993 
operating  expenses  we  have  accounted 
for  all  rose  production  costs. 
Accordingly,  no  adjustment  is  deemed 
necessary. 

Comment  62 

Respondent  states  that  the 
Department  should  not  include  in  CV 
the  costs  of  a  certain  business 
investment  that  is  wholly  unrelated  to 
the  production  of  roses  in  Colombia. 
Respondent  notes  that  the  income 
generated  by  this  investment  was 
similarly  excluded  from  the  submission. 

DOC  Position 

We  agree  with  respondent.  Since  this 
investment  is  not  related  to  the 
production  of  roses,  we  did  not  include 
the  income  or  expenses  associated  with 


Grupo  Bojaca 

Comment  63 

Respondent  confirmed  that  it  properly 
reported  G&A  expenses.  Thus, 
respondent  claims  there  is  no  longer  any 
factual  basis  upon  which  to  continue 
the  G&A  adjustment  made  in  the 
preliminary  determination. 

DOC  Position 

We  agree  with  the  respondent.  The 
Department  adjusted  the  G&A  amounts 
at  the  preliminary  determination 
because  respondent  had  failed  to 
provide  a  timely  reconciliation  of  the 
reported  amounts.  Subsequently,  the 
Department  reconciled  these  costs  at 
verification.  No  discrepancies 
concerning  this  expense  were  noted  at 
verification,  therefore,  adjustments  are 
no  longer  necessary. 

Comment  64 

The  petitioner  claims  that  offsets  to 
financial  expenses  were  overstated  by 
profits  on  investment  sales,  income 
from  previous  years,  and  other  income. 
The  petitioner  states  that  only  income 
directly  related  to  the  short-term  interest 
expenses  is  permitted  as  an  offset  to 
interest  expense.  Moreover,  the 
petitioner  states  that  respondent  failed 
to  show  that  the  claimed  income  is 
related  to  short-term  investments.  Such 
supp)ort  is  required  before  income  can 
be  used  as  an  offset  to  interest  expenses. 
The  petitioner  states  that  income  from 
prior  years  or  from  insurance  claims 
does  not  relate  to  current  short-term 
interest  costs. 

Respondent  claims  that  its  reported 
financial  income  is  appropriately 
treated  as  an  offset  to  financial 
expenses.  The  respondent  also  argues 
that  the  Department  should  not 
recalculate  its  reported  per  unit  net 
interest  expense  so  as  to  allocate  total 
company-wide  interest  expense  to  roses. 
The  respondent  states  that  this  is  a 
generic  problem  (for  all  companies)  that 
stems  from  the  Department  s 
misunderstanding  of  how  the  CV  tables 
were  developed  in  the  Fresh  Cut 
Flowers  cases.  The  respondent  states 
that  the  Department  should  utilize  the 
per  unit  net  interest  expense  as 
calculated  in  the  CV  tables  submitted. 

DOC  Position 

We  agree,  in  part,  with  both  the 
petitioner  and  the  respondent.  The 
miscellaneous  income  amounts 
allocable  to  roses  were  reclassified  to 
G&A  expense.  Only  interest  earned  on 
short-term  investments  of  working 
capital  was  used  to  offset  financial 
expense.  As  to  the  error  in  the  CV  tabiu. 
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we  have  corrected  thiis  problem  in  our 
final  calculations.  (See  Comment  11). 

Comment  65  ' 

Respondent  claims  the  Department's 
verification  report  overstates  the  errors 
with  respect  to  its  credit  period 
calculation  and  U.S.  credit  expenses, 
and  that  only  two  customers  were 
affected.  For  those  two  customers, 
respondent  used  an  incorrect  box  charge 
in  the  denominator  of  its  credit  expense 
calculation.  Respondent  claims  that 
increasing  the  monthly  average  sales  by 
a  given  amount  resuhs  in  no  change  to 
the  credit  periods  for  these  two 
customers.  Respondent  also  states  that 
the  days  outstanding  will  not  change  as 
a  result  of  volume  changes  as  suggested 
in  the  verification  report. 

The  petitioner  states  that  verification 
disclosed  errors  in  the  calculation  of 
U.S.  credit  days  that  should  be 
amended. 

DOC  Position 

While  we  noted  errors  in  respondent's 
calculation  of  U.S.  credit  days  for  two 
customers,  the  effect  of  these  errors  does 
not  change  the  actual  number  of  days 
outstanding  from  that  reported.  Thus, 
we  have  used  respondent's  reported 
days  outstanding. 

Comment  66    I 

The  petitioner  states  that  discounts 
are  price  adjustments  or  direct  selling 
expenses,  not  financial  costs. 
Accordingly,  such  costs  should  be 
segregated  and  separately  deducted  as 
direct  selling  expenses.  The  petitioner 
states  that  to  the  extent  that  these  costs 
cannot  be  separated  from  true  financial 
costs,  the  entire  amount  should  be 
treated  as  direct  selling  expenses. 

The  respondent  states  that  there  is  no 
way  to  segregate  cash  discounts  from 
the  related  importer's  financial 
expenses,  nor  is  there  any  reason  to  do 
so.  Respondent  notes  that  because  the 
basis  of  its  FMV  is  CV,  it  does  not  matter 
whether  these  costs  are  reported  as 
indirect  or  direct  selling  expenses. 


Grupo  Clavecol 

Comment  67 

The  petitioner  maintains  that 
respondent's  air  freight  charges  were 
improperly  allocated  by  flower  weight. 
The  petitioner  maintains  that  the  use  of 
a  universal  kg/box  weight  to  allocate 
fi^ight  charges  is  inaccurate  because  box 
weight  will  vary  significantly  depending 
on  the  type  of  flowers  packed  in  the 
same  size  box.  The  petitioner  maintains 
that  the  per-rose  weight  calculated  from 
the  reported  average  is  not  realistic 
based  on  the  petitioner's  comparison  of 
the  per-rose  weight  to  weights  of  other 
flowers  shipped  by  respondent.  The 
petitioner  maintains  that  the 
Department  should  use  the  ratio  of  total 
sales  of  roses  to  total  sales  of  all  flowers 
to  allocate  total  air  freight  charges  to 
roses. 

The  respondent  maintains  its 
allocation  is  reasonable  because, 
although  the  number  of  flowers  per  box 
varies,  boxes  of  flowers  are  generally 
treated  as  weighing  approximately  the 
same  regardless  of  the  t>-pe  of  flowers 
contained  in  the  box.  The  respondent 
states  that  the  petitioner  overstates  the 
variance  in  flower  weights  by  failing  to 
recognize  that  units  for  flowers  such  as 
alstromeria  are  for  bunches,  not  stems. 
Moreover,  the  petitioner's  proposed 
methodology  appears  to  result  in  a 
lower  air  freight  charge  for  roses  than 
the  currently  reported  allocation. 

DOC  Position 
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We  agree  with  ihe  petitioner  that 
discounts  should  be  segregated  and 
treated  as  a  price  adjustment. 
Accordingly,  wd  have  segregated 
discounts  from  indirect  selling  expenses 
and  made  an  adjustment  to  USP  for 
these  discounts.  Thus,  we  have  adjusted 
indirect  selling  expenses  for  the 
discounts  and  have  also  included 
financial  expenses  in  the  indirect  selling 
expenses. 


We  disagree  with  the  petitioner. 'The 
petitioner  did  not  distinguish  between 
numbers  of  stems  and  numbers  of 
bunches  for  alstromeria.  which  changes 
the  relationship  between  weight  and 
flower  type  considerably.  The  result  of 
respondent's  calculation  was  an  average 
weight  per  rose  stem  which  is  neither 
unreasonable  nor  improbable.  We  note 
that  the  respondent's  basic  weight- 
driven  methodology  had  been  on  the 
record  since  June.  The  petitioner  never 
raised  this  issue,  nor  did  the 
Department  instruct  respondent  to 
change  its  reporting  prior  to  verification. 
Verification  is  not  intended  to  collect 
new  data  nor  to  design  new 
methodology.  The  petitioner  neglects  to 
mention  that  the  air  freight  bills  to 
respondent's  U.S.  subsidiary  cover  the 
subsidiary's  FOB  Miami  sales  both  to 
the  United  States  and  to  Canada,  so  that 
the  higher  rate  would,  in  fairness,  apply 
to  the  average  for  both  U.S.  and 
Canadian  FOB  Miami  sales. 
Accordingly,  we  have  continued  to  use 
the  data  as  reported  and  verified  by  the 
Department. 


Comment  68 

The  petitioner  maintains  that 
respondent  did  not  sufficiently 
substantiate  that  the  expenses  recorded 
under  a  certain  account  code  pertain 
only  to  sales  made  to  third  countries. 
The  petitioner  argues  that  respondent 
presented  no  documentation  at 
verification  to  support  its  claim. 
Moreover,  the  petitioner  argues  that,  if 
third-country  sales  represent  a  given 
percent  of  total  exports,  it  is  not  credible 
that  third-country  selling  expenses 
equal  a  larger  percent  of  total  selling 
expenses  reported. 

Respondent  maintains  that  the 
documentation  examined  at  verification 
showed  that  the  categories  of  expenses 
included  in  its  response  were 
specifically  related  to  third  country 
sales.  The  respondent  states  that  these 
expenses,  by  their  nature,  do  not  annlv 
to  U.S.  sales.  ' 

DOC  Position 

We  disagree  with  the  petitioner.  The 
Department's  verifiers  were  provided 
with  both  explanations  and  basic 
documentation  to  show  that  certain 
Bogota  export  expenses  did  not  pertain 
to  U.S.  sales.  In  terms  of  the  general 
difference  in  levels  of  cost,  respondent's 
sales  channels  in  third-country  markets 
are  not  the  same  as  its  operations  in  the 
United  States,  therefore,  it  is  not 
improbable  that  different  costs  are 
incurred  for  processing  third  counfrv 
sales. 


Comment  69 

The  petitioner  argues  that  respondent 
should  have  separately  reported  U.S. 
inland  freight  costs  rather  than  include 
them  with  indirect  selling  expenses. 

The  respondent  maintains  that  the 
Department  issued  a  letter  on  August 
10,  1994,  expressly  stating  that  it  was 
not  necessary  to  segregate  inland  freight 
charges  from  U.S.  mdirect  selling 
expc;ist;s. 

DOC  Position 

Early  in  the  investigation,  counsfl  for 
numerous  Colombian  responde.nts. 
including  respondent,  explained  that, 
because  of  the  nature  of  their 
companies'  record-keeping,  certain 
expenses  could  not  readily  be  broken 
out  in  the  requested  computer  format.  In 
our  August  10,  1994,  letter,  we  allowed 
the  respondents  to  report  various 
expenses,  including  brokerage  and 
handling,  inland  freight,  and 
warehousing,  as  components  of 
aggregate  indirect  selling  expenses, 
instead  of  breaking  these  out  as  separate 
costs  to  be  reported  as  movement 
expenses.  The  letter  was  conditional, 
however,  as  it  stated  that,  "if  at 
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verification  the  Department  discovers 
information  which  is  contrary  to  your 
August  9,  1994,  letter,  we  may 
reconsider  these  decisions."  At 
verification,  we  examined  the  records 
which  contained  fireight  cost  entries  for 
truck  services  and  for  van  expenses.  The 
various  related  accounts,  such  as 
maintenance  and  depreciation,  apply  to 
any  and  all  use  of  the  U.S.  subsidiary's 
vehicles.  Company  officials  showed  us 
that  these  general  expenses  apply 
universally  to  trucking  and  van  services. 
Verification  confirmed  that  there  was 
not  a  reasonable  method  available  for 
disaggregating  the  costs  for  U.S.  inland 
freight  for  roses. 

Therefore,  we  have  kept  U.S.  inland 
freight  charges  as  a  component  of  the 
U.S.  subsidiary's  indirect  selling 
expenses  in  keeping  with  the  terms 
outhned  in  the  Department's  August  10, 
1994,  letter. 

Comment  70 

The  petitioner  argues  that  certain 
advertising  expenses  should  be  treated 
as  direct  selling  expenses  and  should 
only  be  allocated  to  U.S.  sales.  The 
petitioner  states  that  since  the 
advertising  was  published  in  the 
magazine  Florists  Review,  the  readers  of 
the  magazine  would  be  customers  of 
respondent's  customers,  that  is,  the 
florists  who  buy  from  the  wholesalers 
who  purchase  roses  from  respondent. 

The  respondent  maintains  that,  first, 
these  are  insignificant  expenses  and 
their  treatment  as  direct  selling 
expenses  would  make  little  impact  on 
the  dumping  calculation.  Second,  the 
respondent  maintains  that  the  U.S. 
subsidiary's  advertising  is  seen  by 
wholesale  customers  who  also  read 
Florists  Review.  Third,  respondent 
argues  that  this  magazine  is  also 
distributed  in  Canada;  thus  if  direct 
selling  expenses  are  warranted, 
Canadian  sales  as  well  as  U.S.  sales 
should  be  affected. 

DOC  Position 

We  disagree  with  the  petitioner.  We 
re-examined  the  sample  documentation 
in  verification  Exhibit  14C.  The 
evidence  shows  that  the  advertising 
touts  the  U.S.  subsidiary's  reliability  as 
a  supplier.  Nowhere  does  the 
advertising  speak  to  retail  shops;  no 
admonitions  exist  for  retail  florists  to 
ask  their  suppliers  to  look  for  the  U.S. 
subsidiary's  products.  As  the 
advertising  is  aimed  at  respondent's 
customer,  and  not  to  that  customer's 
customers,  we  have  made  no  change  in 
treating  advertising  as  reported  indirect 
selling  expenses. 


Comment  71 

The  petitioner  alleges  that  purchase 
prices  should  be  adjusted  to  reflect 
unreported  wire  transfer  changes.  The 
petitioner  cites  the  verification  report, 
which  states  that  one  U.S.  customer 
paid  respondent  by  wire  transfer  and 
deducted  the  wire  transfer  cost  from  the 
amount  paid  to  respondent.  Respondent 
did  not  report  this  reduction  to  the  U.S. 
proceeds  from  the  sale  in  question.  The 
petitioner  maintains  that  since  there  is 
no  indication  on  the  record  as  to  how 
many  U.S.  transactions  involved  wire 
transfer  charges  or  how  many  U.S. 
customers  deducted  wire  transfer 
charges  from  the  amount  returned  to 
respondent,  the  Department  should 
deduct  the  verified  single  discrepancy, 
as  a  percentage  of  gross  price,  from  all 
purchase  price  sales  to  all  customers. 

The  respondent  argues  that  since  this 
issue  only  involved  one  of  six  purchase 
price  sales  examined  at  verification, 
only  the  single  sale  in  question  should 
be  modified  for  the  discrepancy. 

DOC  Position 

Wire  transfer  is  one  of  several 
common  methods  of  payment  by 
respondent's  customers.  The  unreported 
deduction  from  invoice  price  for  wire 
transfer  charges  appeared  in  one  of  six 
sales  exEunined  at  verification.  As  BIA, 
we  have  reduced  all  sales  to  that 
purchase-price  customer  whose 
payment  showed  this  omission,  by  the 
corresponding  percentage  of  the 
unreported  reduction  to  U.S.  price. 

Comment  72 

The  respondent  maintains  that  the 
Department  should  use  the  reported 
interest  rate  to  calculate  imputed  credit 
on  U.S.  sales.  The  respondent  maintains 
that  it  submitted  proper  documentation 
to  the  Department  for  the  reported  rate 
and  states  that  its  U.S.  subsidiary  did 
not  have  loans  during  the  POI. 

DOC  Position 

We  agree  with  the  respondent. 
Respondent  did  provide  requested 
documentation  for  its  reported  interest 
rate  on  September  22, 1994.  Respondent 
was  fully  prepared  to  review  its  history 
of  borrowing  during  the  POI;  the 
verification  team  elected  not  to  review 
the  materials,  thus  no  negative  inference 
is  warranted. 

Comment  73 

The  respondent  maintains  that  the 
Department  should  use  the  expenses 
reported  as  adjustments  to  U.S.  price. 

DOC  Position 

We  agree,  in  part,  with  the 
respondent.  We  are  using  the  data 


submitted  to  the  Department  by 
respondent  on  December  7, 1994,  which 
includes  corrections  based  on  the 
company's  verification.  We  have  also 
made  minor  adjustments,  such  as  that 
for  missing  U.S.  wire  transfer  charges. 

Comment  74 

Respondent  contends  that  its 
submitted  G&A  expense  was  properly 
allocated  based  on  cost  of 
manufacturing  (COM).  Additionally, 
respondent  states  that  all  of  its  business 
activities  related  to  growing  flowers. 

Petitioner  alleges  that  G&A  was 
allocated  on  the  basis  of  variable  costs 
and  asserts  that  G&A  should  be 
allocated  based  on  cultivated  area 
because  fixed  costs  associated  with 
business  activities  not  concerned  with 
subject  merchandise,  i.e.,  a  cattle  ranch, 
are  very  different  than  flowers. 

DOC  Position  • 

The  Department  considers 
respondent's  allocation  of  G&A  based  on 
COM  to  be  a  reasonable  methodology. 
Additionally,  there  is  no  information  on 
the  record  indicating  that  the 
respondent  was  involved  in  activities 
other  than  growing  flowers  during  the 
POI. 

Comment  75 

Petitioner  claims  that  rose  production 
costs  were  understated  because  all 
production  costs  were  allocated  on  an 
equal  basis,  by  area,  to  field  crops 
(containing  gypsophilia.  flowers)  and 
flowers  grown  in  greenhouses. 

Respondent  states  that  its  gypsophilia. 
crop  was  grown  in  greenhouses  and  that 
petitioner  provided  no  evidence  to 
support  its  accusation  that  gypsophilia. 
was  a  field  crop.  Therefore,  the 
Department  should  reject  petitioner's 
claim. 

DOC  Position 

There  is  no  compelling  evidence  to 
support  petitioner's  claim  that 
respondent's  production  cost  allocation 
methodology  distorts  rose  production 
costs.  Accordingly,  we  made  no 
adjustment  for  purposes  of  the  final 
determination. 

Grupo  Floramerica 

Comment  76 

The  respondent  argues  that  all  of  its 
selling  expenses  were  incurred  by 
Floramerica,  S.A.  and  Flores  Las 
Palnias.  The  respondent  states  that  its 
central  office  incurs  the  majority  of  the 
selling  expenses  and  records  them  in 
Floramerica.  S.A.'s  books.  The 
respondent  explains  that  the  central 
office  provides  selling  and  support 
functions  for  all  products  at  all  the 


Group's  farms.  However,  the  respondent 
contends  that  it  is  impossible  to 
separate  selling  expenses  on  a  farm- 
specific  basis.  The  respondent 
maintains  that  its  allocation 
methodology  for  its  indirect  selling 
expenses  is  correct  because  the  total 
selling  expenses  to  be  allocated  reflect 
selling  support  functions  for  all  the 
Group's  products.  The  respondent 
argues  that  it  would  have  overstated  its 
total  seUing  expenses  allocable  to  roses 
if,  as  the  Department  suggests,  it  would 
have  used  sales  revenue  from  only 
Floramerica,  S.A.  and  Flores  Las 
Palmas. 

The  pe^tioner  argues  that  indirect 
selling  expenses  incurred  in  Colombia 
should  be  allocated  only  over  sales  by 
Floramerica  S.A.  and  Las  Palmas.  The 
petitioner  maintains  that  the  verification 
exhibit  supporting  the  Department's 
analysis  of  respondent's  indirect  selling 
expenses  expressly  states  "Total  Selling 
Expenses  (Floramerica  and  Palmas)" 
allocated  by  revenue  of  all  farms  in  the 
Group.  The  petitioner  further  argues 
that  the  cost  verification  report  does  not 
indicate  that  selling  expenses  were 
limited  to  Floramerica,  S.A.  and  Flores 
Las  Palmas.  1 1 

DOC  Positio]' 

We  agree  with  respondent. 
Respondent  allocated  the  indirect 
selling  expenses  of  Floramerica,  S.A. 
and  Flores  Las  Palmas  to  roses  by 
determining  the  percentage  of  rose  sales 
as  a  proportion  of  sales  of  all  products. 
Because  respondent  allocated 
Floramerica  S.A.'s  and  Flores  Las 
Pahnas'  indirect  selling  expenses  by  the 
revenue  of  all  related  farms  in  the 
Group,  its  calculation  understated  the 
indirect  selling  expenses  of  Floramerica, 
S.A.  and  Flores  Las  Pahnas.  However, 
because  Floramerica  S.A.  provides  sales 
support  for  the  entire  group,  if  we 
allocated  the  Indirect  selling  expenses 
by  only  Floramerica  S.A.'s  and  Flores 
Las  Palmas'  revenue,  we  would 
overstate  their  indirect  selling  expenses. 
Therefi.m.  as  there  is  no  way  to 
reallocate  these  expenses,  we  have 
accepted  the  respondent's  methodology 
as  reasonable. 

Comment  77  1 1 

Petitioner  argues  that  only  income 
relafiqg  directly  to  respondent's  short- 
term  assets  is  permitted  as  an  offset  to 
interest  expense. 

Respondent  contends  that  the 
Department  should  continue  to  allow  its 
total  financial  income  to  offset  its 
financial  expenses.  Respor  dent 
maintains  that  the  cost  venfication 
report  does  not  conclude  that  only  a 
portion  of  its  financial  income  should 
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be  allowed  to  offset  its  financial 
expenses.  According  to  the  respondent, 
the  cost  verification  report  states  that 
financial  income  generated  from  short- 
term  investments  of  working  capital  are 
generally  allowed  as  an  offset  to 
financial  expenses.  Respondent  states 
that  its  financial  income  was  verified 
without  discrepancy. 

DOC  Position 

Respondent  reduced  financial 
expenses  for  interest  income  earned 
from  certain  assets.  These  assets  had 
maturities  ranging  from  one  to  five 
years.  The  Department  generally  only 
allows  financing  expense  to  be  offset  by 
short-term  investments  of  working 
capital  [see.  Final  Result  of 
Antidumping  Administrative  Review: 
Gray  Portland  Cement  from  Mexico,  58 
FR  47256  (September  8. 1993)).  The 
maturities  of  these  assets  are  all  greater 
than  one  year  and  therefore  cannot  be 
considered  short-term  in  nature. 
Therefore,  we  disallowed  the  portion  of 
interest  income  earned  from  the  long 
term  assets. 

Comment  78 

Petitioner  argues  that  fixed  costs 
should  be  included  in  respondent's 
packing  expenses. 

Respondent  states  that  the 
Department  verified  its  packing 
calculation  and  its  allocation 
methodology  and  found  no 
discrepancies.  Therefore,  respondent 
contends  that  the  Department  should 
use  the  verified  packing  expense  data 
and  not  the  BIA  amount  used  in  the 
preliminary  determination. 
Furthermore,  respondent  argues  that  the 
Department  should  include  fixed 
overhead  in  the  packing  costs. 
Respondent  further  argues  that,  if  the 
Department  decides  these  costs  are  not 
packing  costs,  these  costs  must  be 
classified  as  indirect  selling  expenses. 

DOC  Position 

We  agree  with  respondent  that  certain 
fixed  overhead  costs  are  part  of  the 
packing  operation.  Accordinglv,  we 
have  included  fixed  overhead  related  to 
the  packing  operation  in  the  packing 
cost  for  purposes  of  the  final 
determination. 

Comment  79 

Respondent  contends  that  the 


Department  should  make  year-end 
accounting  adjustments  which  were 
noted  at  verification.  Respondent  states 
that  it  reported  the  higher  unadjusted 
costs  to  the  Department  instead  of  its 
actual  costs,  as  adjusted  at  year-end. 
Respondent  states  that  the  most 
significant  of  the  year-end  accounting 


adjustments  relates  to  an  over-accrual  of 
pension  liability.  Respondent  states  that 
it  reported  the  higher,  unadjusted  costs 
rather  than  the  actual  labor  costs 
incurred  during  the  POI. 

Petitioner  agrees  with  the  respondent 
that  the  Department  should  make  year- 
end  labor  adjustments. 

DOC  Position 

We  agree  with  respondent  that  its 
submitted  cost  data  did  not  include  the 
year-end  accounting  adjustments. 
Accordingly,  for  purposes  of  the  final 
determination,  we  corrected  the 
submitted  costs  to  include  all  199.3  year- 
end  adjustments. 

Comment  80 

Respondent  argues  that  the 
Department  should  accept  its  reported 
and  verified  G&A  calculation,  which 
was  based  on  cost  of  goods  sold,  for 
purposes  of  the  final  determination. 

Petitioner  agrees  with  respondent  that 
the  Department's  normal  practice  is  to 
allocate  G&A  on  the  basis  of  cost  of 
goods  sold.  Petitioner  states  that  there  is 
no  apparent  reason  to  depart  from  the 
normal  methodology  unless  adequate 
cost  data  for  each  respondent  is  not 
available. 

DOC  Position 

We  agree  with  both  parties.  The 
Department  considers  respondent's 
allocation  of  interest  expense  and  G&A    - 
based  on  cost  of  goods  sold  to  be 
reasonable. 

Grupo  Intercontinental 

Comment  81 

Respondent  argues  the  Department 
should  base  its  final  determination  on 
the  information  submitted  by  it  and 
verified  by  the  Department.  It  states 
that,  while  the  Department  used  BIA  as 
a  basis  for  its  prehminary 
determination,  the  Department  noted  in 
that  determination  that  it  would 
conduct  verification  and  base  its  final 
determination  on  the  verified 
information  if  these  respondents 
submitted  "adequate  and  timely" 
responses  to  supplemental  requests  for 
information. 

Respondent  states  that  it  filed 
adequate  and  timely  responses  to 
supplemental  requests  regarding  both 
sales  and  cost  and  the  Department  made 
no  further  requests  for  additional 
information  or  clarification.  Moreover, 
respondent  states  that  the  Department 
conducted  a  detailed  verification  of  the 
information  submitted  and  found  only  a 
few  minor  discrepancies  in  revenue  and 
charges. 

The  petitioner  states  that  respondent  s 
U.S.  sales  listing  is  unreliable  dj.d 
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should  be  rejected  in  favor  of  BIA.  The 
petitioner  argues  that  respondent 
revised  its  U.S.  sales  listing  twice  prior 
to  veriRcation  and  that  the  Department 
found  additional  discrepancies  with 
regard  to  volume  and  value  of  .sales  at 
verification.  The  petitioner  also  states 
t!.at  revenue  and  charges  were 
incorrectly  reported  and  identifies 
discrepancies  with  respect  to  box 
charges,  air  freight,  return  credits  (see 
Comment  82). 

DOC  Position 

We  agree  with  tht!  respondent.  While 
it  was  not  possible  to  use  the 
mformation  submitted  by  respondent 
for  the  preliminary  determination,  the 
respondent  has  submitted,  and  we  have 
accepted,  revised  information  which 
was  examined  at  verification.  Although 
the  information  examined  at  verification 
contained  some  discrepancies,  these 
matters  were  not  so  significant  as  to 
demonstrate  that  respondent's  U.S.  sales 
listing,  as  a  whole  or  in  part,  was 
imreliable. 

With  respect  to  the  quantity  and  value 
of  respondent's  U.S.  sales,  the 
discrepancies  found  were  relatively 
minor.  We  find  no  reason  to  use  BIA  for 
respondent's  U.S.  sales  response. 

Comment  82 

The  petitioner  states  that  at  least  box 
charges  should  be  assigned  a  best 
information  value  equal  to  the  lowest 
amount  reported  for  any  sale  during  the 
POI  or  denied  altogether  as  an 
adjustment.  It  also  states  that  since  air 
freight  charges  are  misallocated  by  the 
number  of  stems  rather  than  by  weight, 
the  Department  should  identify  the 
highest  per-stem  charge  for  any  month 
and  apply  that  charge  to  all  U.S.  sales 
as  "best  information." 

The  respondent  states  that  the  l>ox 
charge  issue  noted  by  the  petitioner 
affected  only  two  customers,  and  was 
insignificant.  The  respondent  also  states 
that  the  petitioner  has  confused  total 
box  charges  per  observation  with  the 
box  charge  per  box.  The  respondent 
states  that  the  petitioner's  allegations 
with  regard  to  its  reporting  of  return 
credits  are  similarly  groundless  and 
reflect  a  lack  of  understanding  of  how 
the  grower  reports  record  return  credits. 
The  respondent  states  that  nothing  on 
the  record  or  ,n  the  sales  verification 
report  supports  the  contention  that  its 
reporting  of  return  credits  to  the 
Department  was  in  cuiy  way  unreliable. 

Respondent  also  rebuts  the 
petitioner's  assertion  that  air  freight 
charges  were  misallocated  since  jt  is 
charged  for  air  freight  on  the  grower's 
reports  by  the  number  of  stems  and  that 
i.s.  therefore,  the  only  reliable  basis  it 


has  for  making  this  allocation. 
Respondent  adds  that  the  grower's 
reports  do  indicate  air  freight 
attributable  to  non-roses  {i.e., 
gypsophilia.  and  alstromeria)  and  those 
amounts  were  deducted  from  the  total 
allocated  to  roses.  The  respondent  also 
states  that  such  information  was  fully 
verified  by  the  Department  and  no 
discrepancies  were  reported. 

DOC  Position 

With  regard  to  the  question  of  return 
credits  and  air  freight  and  box  charges, 
the  calculation  methodologies  were 
reasonable  and  consistent  with  the 
information  available  from  grower's 
reports.  With  regard  to  return  credits,  in 
particular,  we  noted  at  verification  that 
the  respondent  was  able  to  hnk  return 
credits  to  sales.  Moreover,  we  accepted 
the  respondent's  explanation  that  in 
some  instances  customers  claim  credits 
in  excess  of  the  gross  value  of  the 
merchandise  and  that  in  such  instances, 
the  respondent  does  not  make 
customers  adjust  for  such  excessive 
credit  claims.  We  have  therefore,  made 
no  adjustments  to  the  data  that 
respondent  submitted  regarding  these 
issues. 

Comment  83 

Respondent  states  that  for  purposes  of 
its  final  determination  the  Department 
should  accept  its  minor  clarification  in 
its  reporting  of  Colombian  Flower 
Council  Contributions.  The  respondent 
states  that  although  certain 
discrepancies  witli  respect  to  fees  paid 
to  the  Colombian  Flower  Council  were 
found  at  verification,  the  respondent 
provided  information  at  verification 
clarifying  these  discrepancies. 

DOC  Position 

While  certain  discrepancies  were 
discovered  by  the  Department  during 
verification,  we  verified  the  revised  data 
and  have  used  this  data  in  our  margin 
calculations. 

Comment  S  f 

Petitioner  states  that  respondent 
excluded  various  nonoperating 
expenses  from  its  submitted  rose 
production  costs  and  that  the  excluded 
items  should  be  added  back  as  current 
production  costs.  Petitioner  asserts  that 
absent  any  evidence  to  establish  that 
such  costs  were  misclassified  in 
respondent's  normal  accounting 
records,  there  is  no  basis  to  exclude 
these  costs. 

Respondent  maintains  that  it  properly 
excluded  many  of  the  non-operating 
expenses  noted  by  the  petitioner  since 
these  expenses  did  not  relate  to  the 
current  production  or  sale  of  roses. 


Respondent  further  states  that  it 
excluded  other  expenses  listed  by  the 
petitioner  because  the  expenses  related 
to  rose  production  costs  from  years  prior 
to  the  POI. 

D(X:  Position 

We  agree  with  petitioner  in  part.  The 
unreported  general  income  and  expense 
items  relating  to  Intercontinental  as  a 
whole  were  included  in  our  cost 
calculations.  Certain  income  and 
expense  items  identified  during  the 
current  year  relate  to  prior  periods. 
Similarly,  income  and  expense  items 
relating  to  the  current  year  are  not 
identified  until  a  future  point  in  time, 
thus  generating  an  offsetting  effect. 
Therefore,  we  adjusted  the  submitted 
G&A  costs  to  include  the  unreported 
income  and  expense  items. 

Comment  85 

Respondent  states  that  G&A  expenses 
were  properly  allocated  according  to  the 
number  of  employees  assigned  to  each 
flower  type.  Respondent  states  that  the 
number  of  workers,  by  flower  type,  is  a 
reasonable  surrogate  for  cost  of  goods 
sold  when  allocating  G&A,  since  labor  is 
the  largest  expense  in  flower 
production. 

Petitioner  states  that  G&A  should  be 
reallocated  based  on  cost  of  goods  sold 
or  area  in  production,  rather  than 
number  of  employees.  Corporate  salaries 
for  the  finance  department,  legal 
department,  and  the  like  have  no 
relationship  to  the  number  of  employees 
by  flower  type.  Such  costs  are  generally . 
allocated  according  to  cost  of  goods 
sold. 

DOC  Position 

We  agree  with  the  petitioner  and  have 
reallocated  G&A  using  production  area. 
During  verification,  it  was  found  that 
the  number  of  employees  assigned  to 
each  flower  type  was  an  estimate  and 
could  not  be  verified. 

Grupo  Papagayo 

Comment  86 

The  petitioner  maintains  that  one  of 
the  exhibits  (Exhibit  Indirect-3) 
collected  during  respondent's 
verification  shows  that  certain  expenses 
for  rents  and  leases  incurred  by  the  .sales 
department,  and  otlier  expenses  related 
to  photocopies  and  building 
administration  were  not  included  in  the 
reported  indirect  selling  expenses.  The 
petitioner  argues  that  since  the  expenses 
are  related  to  the  Sales  Department,  they 
should  be  included  in  respondent's 
indirect  selling  expenses. 

Respondent  states  that  the  expenses 
contested  by  the  petitioner  are  G&A.  not 
selling  expenses,  and  were  reported  to 


and  accepted  by  the  Department  as  G&A 
expenses  for  CV  purposes. 

DOC  Position 

We  disagree  wiih  the  petitioner  that 
the  contested  expenses  were  related  to 
sales  only.  Based  on  our  examination  of 
respondent's  records,  we  determined 
that  the  expenses  in  question  were 
properly  classified  as  G&A  expenses. 
The  exhibit  to  which  the  petitioner 
refers  reflects  an  account  that  contains 
entries  related  to  sales  as  well  as  to 
general  expenses.  At  verification,  we 
examined  each  entry  and  supporting 
documentation  made  for  a  specific 
month  and  found  that  the  entries 
classified  as  G&A  expenses  were  not 
specifically  related  to  sales.  Therefore, 
the  Department  did  not  include  the 
expenses  to  which  the  petitioner 
referred  in  the  calculation  of 
respondent's  indirect  selling  expenses. 

Comment  87 

The  petitioner  maintains  that  the 
proportion  of  expenses  related  to  export 
documentation  allocated  to  rose  sales  in 
the  U.S.  market  is  disproportionate  to 
the  ratio  of  the  U.S.  market  sales  to  sales 
in  other  markets.  Therefore,  the 
petitioner  requests  that  the  Department 
reallocate  these  expenses  based  on  the 
ratio  of  U.S.  market  sales  to  the  sales  in 
other  markets. 

Respondent  states  that  the  petitioner 
is  mistaken  because  the  portion  of  the 
verification  report  to  which  petitioner 
refers  describes  the  proportion  of  the 
export  document  charges  attributed  to 
various  categories,  not  just  roses. 

DOC  Position 

The  petitioner's  interpretation  of  the 
verification  report  is  incorrect.  First,  the 
petitioner  interpreted  the  proportion  of 
expenses  related  to  opening  and  closing 
registros  for  all  markets  as  related  only 
to  U.S.  sales.  Second,  the  petitioner 
erroneously  interpreted  the  ratio  of  rose 
sales  to  sales  of  all  products  as  tiie  ratio 
of  U.S.  rose  sales  to  sales  of  roses  in  all 
countries.  Therefore,  the  ratios  cited  by 
the  petitioner  bear  no  relationship  to 
each  other. 

It  should  be  noted,  however,  that  the 
expenses  related  to  opening  and  closing 
registros  were  not  reported  to  the 
Department.  It  was  not  possible  to 
allocate  these  expenses  to  rose  sales  for 
each  market  because  company  officials 
did  not  provide  sufficient  information 
necessary  for  such  an  allocation. 
Therefore,  the  Department  included  the 
total  amount  of  expenses  related  to 
opening  and  closing  registros  in  the 
calculation  of  respondent's  indirect 
selling  expenses  allocated  to  rose  sales 
in  the  U.S.  market. 
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Comment  88 

The  petitioner  argues  that  the 
expenses  related  to  the  Colombian 
Grower's  Association  (CGA)  discovered 
during  verification  in  respondent's 
accounting  records  should  be  included 
as  indirect  selling  expenses.  According 
to  the  petitioner,  there  is  no  evidence 
concerning  the  functions  or  activities  of 
the  CGA  that  justifies  treating  these 
expenses  as  G&A  rather  than  selling 
expenses. 

The  respondent  maintains  that  the 
fees  paid  to  the  CGA  should  not  be 
treated  ap  indirect  selling  expenses 
because  CGA  does  not  provide  sales- 
related  services. 

DOC  Position 

The  Colombian  Grower's  Association 
is  the  same  type  of  entity  as 
Asocolflores.  During  verification,  the 
Department  found  no  evidence  that  this 
association  was  involved  in  selling 
activities.  Therefore,  the  Department  did 
not  include  these  fees  as  part  of 
respondent's  selling  expenses. 

Comment  89 

The  petitioner  argues  that  the 
documentation  collected  during 
verification  shows  that  certain  expenses 
were  not  captured  in  the  total  indirect 
selling  expense  amount. 

The  respondent  maintains  that  the 
expenses  in  question  are  related  to  fees 
paid  to  the  Colombian  Flower  Council, 
which  were  reported  to  the  Department 
as  direct  selling  expenses. 

DOC  Position 

We  agree  with  the  respondent  that  the 
expenses  to  which  the  petitioner  refers 
are  related  to  the  fees  paid  to  the 
Colombian  Flower  Council.  Two  of 
these  expenses  to  which  the  petitioner 
referred  related  to  sales  to  U.S. 
customers,  the  third  was  for  a  U.K. 
customer.  At  verification,  we 
established  that  the  U.S.  expenses  were 
included  in  the  reported  direct  selling 
expenses.  Therefore,  the  Department  did 
not  include  these  expenses  in  the 
calculation  of  respondent's  indirect 
selling  expenses. 

Comment  90 

The  respondent  states  that  during  the 
POI,  it  used  a  U.S.  operator  for  all 
international  calls,  which  were  paid  for 
in  dollars.  According  to  the  respondent, 
the  cost  of  those  international  calls  was 
properiy  allocated  to  all  international 
sales,  since  the  calls  were  made  to 
customers  throughout  the  world. 

The  petitioner  argues  that 
respondent's  claim  that  the  telephone 
expenses  incurred  in  U.S.  dollars  were 
related  to  telephone  calls  to  all 


countries  cannot  be  supported.  The 
petitioner  requests  that  the  Department 
treat  the  entire  amount  of  U.S.  dollar 
denominated  telephone  charges  as 
selling  expenses  related  to  U.S.  sales 
only. 

DOC  Position 

During  verification  we  found  no 
evidence  that  the  cost  of  respondent's 
international  phone  calls  was  related  to 
telephone  calls  made  to  the  United 
States  alone.  Therefore,  the  Department 
used  the  portion  of  telephone  expenses 
the  respondent  allocated  to  U.S.  sales  in 
the  calculation  of  indirect  selling 
expenses. 

Comment  91 

Petitioner  stated  that  drastic  pruning 
and  resting  should  not  be  characterized 
as  preproduction  costs.  Petitioner 
maintains  that  pruning  is  typically 
performed  annually  by  all  rose 
producers.  Petitioner  notes  that  these 
costs  are  analogous  to  general 
maintenance  costs  on  a  piece  of 
equipment.  Accordingly,  the  costs 
related  to  the  drastic  pruning  and 
resting  should  be  expended  as  incurred, 
unless  respondent's  methodology  can  be 
tied  to  the  normal  accounting  practices 
of  the  company. 

Respondent  maintains  that  the  cost  of 
drastic  pruning  and  resting  are  incurred 
even,'  thirty  months,  at  the  end  of  each 
production  cycle.  Respondent  further 
notes  that  these  costs  are  normally 
capitalized  on  the  books  and  records  of 
the  company.  Respondent  believes  that 
these  costs  are  properly  characterized  as 
preproduction  costs  since  they  occur 
prior  to  the  start  of  rose  production. 
Respondent  notes  that  the  reported 
capitalized  pruning  and  resting  costs 
were  verified  by  the  Department. 

DOC  Position 

The  drastic  pnming/resting  crop 
adjustment  methodology  is  used  by 
respondent  in  its  normal  course  of 
business,  and  is  in  accordance  with 
GAAP  of  Colombia.  At  verification,  the 
reported  costs  were  reconciled  to  the 
company's  financial  records.  We  further 
netted  at  verification  that  respondent 
manages  its  plants  to  produce  roses  in 
thirty  month  production  cycles.  At  the 
end  of  each  production  cycle, 
respondent  cuts  dowTi  the  rose  plants 
and  starts  the  process  over  again. 
Therefore,  we  believe  that  it  is 
appropriate  for  the  respondent  to 
capitalize  the  costs  incurred  in 
preparing  for  the  next  production  cycle 
and  to  amortize  such  costs  over  the 
thirty  month  cycle.  The  Department 
considers  the  drastic  pruning/resting 
methodology  to  be  reasonable  and 
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therefore,  no  ad|ustnient  is  deemed 
necessary. 

Comment  92 

Respcmdent  notes  that  the  Department 
is  correct  in  suggesting  that  the  write-off 
of  bad  debt  is  a  selling  expense. 
However,  the  write-off  of  the  bad  debt 
is  a  selling  expense  related  to  sales  in 
1990  and  1991,  not  to  sales  during  the 
POI.  Therefore,  the  amount  of  the  write- 
off should  be  excluded  from  finance 
expense  and  should  not  be  included  in 
the  calcxdation  of  POI  per  unit  costs. 

Petitioner  argues  that  the  bad  debt 
write-off  during  the  POI  should  be 
included  as  a  selling  expense  for  the 
POI.  The  petitioner  notes  that,  in  the 
future  respondent  will  experience  bad 
debt  expense  related  to  sales  occurring 
in  the  POI,  which  would  not  bo 
included  in  POI  costs.  Thus,  the  ciurent 
write-off  of  past  sales  is  the  best 
evidence  of  the  proper  amount  to  be 
deducted  currently. 

DOC  Position 

The  Department  agrees  with 
petitioner.  We  consider  bad  debt,  by  its 
very  nature,  to  be  an  indirect  selling 
expense  since,  under  generally  accepted 
accounting  principles,  bad  debt  is 
recovered  over  time  by  future  price 
increases  [see.  Brass  Sheet  and  Strip 
from  France,  52  FR  6.  812  (DOC  1987)). 
Bad  debts  should  be  recognized  when 
the  expense  is  recognized. 

Comment  93 

Respondent  maintains  that  the 
unreported  general  expense  items  do 
not  relate  to  rose  production  during  the 
POI.  Respondent  asserts  that  they  are 
corrections  to  sales  and  production 
expenses  from  previous  years. 
Therefore,  these  costs  are  not  properly 
attributable  to  the  POI.  Respondent 
contends  that  if  the  Department  decides 
to  include  these  costs,  then  it  also 
should  offset  them  by  the  related 
income  amounts. 

Petitioner  argues  that  there  is  no  basis 
to  offset  G&.A  expense  items  and  year- 
end  accounting  adjustments  with 
income  unrelated  to  rose  production. 
According  to  petitioner  there  is  no 
evidence  to  support  respondents'  claim 
for  this  offset. 

DOC  Position 

The  unreported  general  income  and 
expense  items  relate  to  the  general 
activities  of  respondent  as  a  whole. 
Certain  income  and  expense  items 
identiHed  during  the  current  year  relate 
to  prior  periods.  Similarly  income  and 
expense  items  relating  to  the  current 
year  are  not  being  identified  until  a 
future  point  in  time,  thus  generating  an 


offsetting  effect.  Therefore,  we  consider 
it  reasonable  to  include  the  financial 
statement  general  income  and  expense 
items  in  the  C&A  calculation. 

Gnipo  Prisma 

Comment  94 

The  respondent  claims  that  each  of 
the  deficiencies  identified  by  the 
Department  as  a  reason  for  BIA  in  the 
preliminary  determination  are  now 
moot  because  the  problems  have  been 
resolved  in  its  September  23, 1994, 
submission  emd  at  verification. 
Respondent  states  that  the  Department 
thoroughly  verified  the  completeness  of 
its  U.S.  and  home  market  sales 
reporting,  the  accuracy  of  the 
adjustments  and  the  methodology  used 
to  consoUdate  sales  of  different 
companies  of  the  group.  Respondent 
claims  the  Department  identified  only 
minor  data  entry  errors  in  its  sales 
report.  Accordingly,  respondent  alleges 
there  no  longer  exists  any  sustainable 
basis  for  finding  that  its  response 
contains  significant  deficiencies  or  for 
applying  a  BIA  rate. 

Respondent  states  that  the 
"significant  findings"  noted  in  the  sales 
verification  report  all  involve  minor 
data  entry  errors  that  were  corrected  and 
verified.  Respondent  states  that  none  of 
the  errors  detracts  from  the  overall 
integrity  of  the  questionnaire  response. 
Specifically,  respondent  indicates  that, 
whether  or  not  Argicola  el  Faro  (one  of 
the  respondent's  growers)  was  omitted 
from  the  corporate  flow  chart  is 
inconsequential  as  Agricola  el  Faro's 
products  never  separately  enter  the 
United  States.  Regarding  quantity 
changes  noted  in  the  verification  report, 
respondent  notes  that  these  were 
isolated  and  the  result  of  input  errors. 
Finally,  respondent  states  that  the 
reporting  error  to  one  customer  has  no 
impact  on  its  overall  numbers  and  that 
the  error  worked  against  it  and 
respondent  states  that  the  Department 
should  use  the  corrected  sales  listing  it 
prepared  for  this  customer.  The 
respondent  states  that  the  petitioner's 
entire  argument  for  basing  the 
respondent's  final  determination  on  BI.\ 
is  based  on  a  misrepresentation  of  a 
sentence  in  a  draft  version  of  the 
verification  report  that  the  Department 
has  admitted  was  mistakenly  issued  to 
the  petitioner. 

Finally,  respondent  alleges  that  the 
petitioner  took  a  statement  out  of 
context  from  thft  verification  report  to 
suggest  that  the  respondent's  indirect 
selling  expenses  are  not  accurate. 
Respondent  notes  that,  as  its  unrelated 
importer  had  prepared  the  noted 
worksheet  based  on  its  own  documents 


and  records,  the  information  could  not 
be  verified  by  using  its  docvunents. 
Moreover,  respondent  states  that  even 
disregarding  the  importer's  worksheets 
and  using  its  own  sales  values  did  not 
change  the  indirect  selling  expense  that 
it  reported.  Thus,  respondent  claims 
there  is  no  basis  for  the  petitioner's 
charge  that  its  response  is  unreliable. 

The  petitioner  states  that,  based  upon 
the  results  of  verification,  respondent's 
U.S.  sales  listing  is  unreliable  and 
should  be  rejected  in  favor  of  BIA.  The 
petitioner  states  that  the  Department 
found  numerous  discrepancies  during 
verification  including  discrepancies  in 
respondent's  June  sales  affecting  volume 
and  value  and,  sometimes,  both.  The 
petitioner  also  notes  that,  with  respect 
to  U.S.  indirect  selling  expenses,  the 
verification  report  states  that, 
"importer's  worksheets  were  not 
maintained  as  we  were  unable  to  verify 
much  of  the  data."  Therefore,  the 
petitioner  claims  that  the  U.S.  sales 
listing  is  not  credible.  The  petitioner 
suggests  that  the  June  sales  for  which 
the  Department  checked  100  percent  of 
the  transactions  might  be  relied  upon  as 
the  basis  for  calculating  margins  for  that 
month.  Without  similarly  exJhaustive 
revisions  to  the  sales  listing  for  other 
months,  however,  the  petitioner  claims 
the  errors  are  too  numerous  to  disregard. 
The  petitioner,  thus,  suggests  that  BIA 
be  used  for  purposes  of  the  final 
determination. 

DOC  Position 

Although  we  used  BIA  for  respondent 
for  purposes  of  the  preliminary 
determination,  we  conducted  a 
complete  and  thorough  verification  of 
its  responses.  The  discrepancies  noted 
at  verification  were  of  the  type  normally 
discovered  at  verification.  We  find  no 
reason  to  reject  the  respondent's 
response  in  to  to  and  have  usf  d  it  for 
purposes  of  the  final  dcterniiniition. 

Commei^95 

The  petitioner  alleges  that  respondent 
has  not  included  any  salaries  in  its 
indirect  selling  expenses  and  references 
an  account  for  the  respondent  that 
includes  G&A  expenses  for  the 
company. 

Respondent  states  that,  as  its 
unrelated  importers  in  Miami  function 
as  its  sales  force,  it  does  not  have  a  sales 
force  in  Miami.  Respondent  notes  that 
the  account  the  petitioner  mentions 
includes  all  expenses  for  general 
services,  including  all  administrative 
and  general  management  salaries.  Thus, 
respondent  notes  that  the  expenses  were 
properly  reported  as  G&A  expenses  in 
the  CV  tables.  Respondent  claims  it 
included  all  relevant  salaries  in  its 


calculation  of  indirect  selling  expenses 
for  the  people  in  Bogota  that  take  care 
of  preparing  export  documentation  and 
coordinating  shipments.  Respondent 
claims  that  it  has  no  other  salaries 
related  to  sales  to  the  United  States. 

DOC  Position 

We  agree  with  the  respondent.  The 
petitioner's  allegation  is  unfounded  and 
we  have  not  adjusted  respondent's 
indirect  selUng  expenses  to  include 
salaries. 

Gnipo  Sabana 

Comment  96 

The  petitioner  alleges  that  respondent 
did  not  consistently  record  oil  and  gas 
charges  associated  with  rose 
transportation  and  that  for  certain 
months  these  charges  were  reported 
under  other  accounts.  The  petitioner 
requests  that  we  use,  as  BIA.  the  highest 
cost  per  unit  in  a  given  POI  month. 

The  respondent  maintains  that  it 
reported  all  of  its  freight  costs  and  that 
the  Department  verified  these  costs 
during  both  the  cost  and  sales 
verifications.  The  respondent  also 
contends  that  if  there  are  any  additional 
expenses,  they  are  captured  in  the 
reported  CV.  The  respondent  maintains 
that  there  is  no  justification  to  resort  to 
BIA  since  its  reported  inland  freight 
expenses  tie  directly  into  its  accounting 
records.  Finally,  the  respondent  notes 
that  if  the  Department  deemed  it 
necessary  to  include  freight  expenses  in 
the  freight  calculation,  the  amounts 
involved  are  insignificant,  and  the 
adjustment  has  no  impact. 

DOC  Position        1 1 

We  agree  with  the  respondent.  We 
established  that  the  reported  oil  and  gas 
expense  plus  an  amount  included  on 
the  worksheet  sum  to  the  expense 
reported  in  the  respondent's  financial 
statement.  We  further  note  that  during 
the  cost  verification  not  every  month 
had  an  oil  and  gas  expense,  but  these 
omissions  were  due  to  accounting 
practices  that  are  generally  accepted 
accounting  principles  in  Colombia. 
Therefore,  we  hav0  accepted  the 
respondent's  freight  expense  allocation 
methodology. 

Comment  97 


The  petitioner  ar^es  that  respondent 
should  not  be  using  the  prime  rate  when 
other  U.S.  importers  that  had  POI  short- 
term  borrowings  did  not  obtain  such  a 
rate.  The  petitioner  maintains  that  we 
should  increase  the  respondent's 
interest  rate  to  be  consistent  with  the 
commercial  rate  actually  charged  to 
other  importers  during  the  POI. 


The  respondent  notes  that  there  is  no 
record  evidence  that  it  used  an 
inappropriate  U.S.  interest  rate. 
Therefore,  the  respondent  maintauis 
that  the  Department  should  accept  its 
U.S.  credit  expense  calculation. 

DOC  Position 

We  agree  in  part  with  the  petitioner. 
In  situations  where  there  are  no 
borrowings  in  the  currency  of  the  sales 
made,  we  have  used  external 
information  about  the  cost  of 
borrowings  in  a  particular  currency  [see 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Carbon  Steel  Butt-weld  Pipe  Fittings 
from  Thailand,  59  FR  50568,  October  4, 
1994).  We  are  using  an  average  of  the 
interest  rates  reported  by  those 
respondents  that  had  actual  U.S. 
borrowings  during  the  POI.  We  consider 
this  to  be  the  best  estimate  of  the  U.S. 
dollar  borrowing  rates  for  those 
respondents  that  had  no  short-term 
borrowings,  as  it  is  based  on  the  actual 
expenses  of  other  respondents. 

Comment  98 

The  petitioner  argues  that  the 
Department  should  increase  the  number 
of  days  used  in  the  respondent's 
expense  calculation  because  the 
respondent's  methodology  only 
accounts  for  merchandise  which  has 
already  reached  U.S.  inventory  and  does 
not  take  into  account  the  time  during 
which  merchandise  is  transported  from 
the  factory  to  Miami. 

The  respondent  maintains  that  in  the 
inventory  day  calculation  the 
Department  should  not  increase  the 
number  of  days  by  the  amount  the 
petitioner  is  proposing  because  that 
amount  represents  the  time  it  takes  to 
transport  the  product  to  Toronto  and 
Montreal  and  not  to  Miami. 

DOC  Position 

We  agree  in  part  with  the  petitioner. 
Our  verification  report  at  exhibit  24 
demonstrates  that  the  respondent  did 
not  take  into  account  the  time  necessary 
to  transport  the  merchandise  from  the 
factory  to  Miami.  Therefore,  we  added 
to  the  number  of  inventor}'  days  an 
amount  which  other  respondents 
claimed  was  necessary  to  transport 
product  from  the  factory  to  Miami. 

Comment  99 

Respondent  argues  that  the 
Department  should  allocate  certain 
production  costs  based  on  the  number 
of  beds  under  cultivation  and  not  based 
on  the  hectares  under  cultivation, 
because  all  of  its  recordkeeping  is  based 
on  beds. 


Petitioner  contends  that  allocation  by 
beds  is  less  precise  because  it  does  not 
account  for  walkways,  common  areas, 
and  there  is  no  evidence  that  subject 
and  nonsubject  beds  are  the  same  size. 
DOC  Position 

The  Department  agrees  ^^ith  the 
respondent.  During  verification,  the 
Department  reviewed  the  beds  under 
cultivation  allocation  methodology  and 
found  it  to  be  a  reasonable  approach. 
The  methodology  is  used  in 
respondent's  normal  course  of  business, 
and  has  been  accepted  in  the  Fresh  Cut 
Flower  reviews. 

Comment  100 

The  petitioner  argues  that  cull 
revenue  should  not  be  offset  against 
production  costs.  Petitioner  argues  that 
a  certain  expense  is  diminished  to  the 
extent  of  the  cull  revenue. 

Respondent  claims  that  cull  revenue 
must  be  included  in  the  calculation  of 
CV.  Respondent  argues  that  there  is  no 
justification  for  disallowing  the  credit  to 
production  costs  because  of  where  the 
revenues  are  deposited. 

DOC  Position 

We  agree  in  part  with  the  petitioner. 
The  Department  allowed  only  the  rose 
cull  revenue  recorded  in  respondent's 
normal  accounting  records  to  offset 
production  costs.  All  claimed  cull 
revenue  which  had  not  been 
appropriately  deposited  into 
respondent's  bank  account  has  been 
excluded.  The  cull  revenue  that  is  not 
deposited  into  respondent's  bank 
account  is  neither  recorded  nor  reported 
in  any  of  respondent's  accounting 
records. 

Grupo  Sagaro 

Comment  101 

The  petitioner  argues  that  thn 
discovery  of  unreported  stems  that  wore 
sold  to  one  customer  in  Jime  1993 
undermines  the  reliability  of 
respondent's  submission.  The  petitioner 
also  contends  that  the  verification  of 
Februar>'  1993  sales  did  not  include  this 
customer.  For  these  reasons,  the 
petitioner  argues  tliat  the  Department 
should  not  rely  on  respondent's  data  in 
these  circumstances.  If  the  Department 
used  respondent's  data  the  petitioner 
argues  that  it  should  increase  the 
quantities  sold  to  all  customers  in  June 
proportionately  or.  at  the  least,  increase 
the  quantity  sold  to  this  customer. 

The  respondent  argues  that  there  are 
no  grounds  for  the  petitioner's  assertion 
that  a  minor  discrepancy  in  its  sales 
reporting  to  one  customer  undermines 
its  response.  The  respondent  maintains 
that  this  discrepancy  accounts  for  ai 
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insigniHcant  amount  of  total  U.S.  sales. 
The  respondent  explains  that  the  error 
resulted  when  the  customer  in  question 
changed  the  format  for  reporting 
inventories  on  its  growers  report.  June 
was  the  first  month  of  this  change  and 
is  the  month  in  which  the  error 
occurred.  The  respondent  maintains 
that  the  error  was  limited  to  this  one 
customer  in  a  single  month.  Finally,  the 
respondent  states  that  the  Department 
verified  that  it  had  no  sales  to  this 
customer  in  February. 

DOC  Position 

We  disagree  with  the  petitioner's 
assertion  that  respondent's  response  is 
unreliable.  At  verification,  we  reviewed 
the  volume  and  value  of  respondent's 
U.S.  sales  and  found  only  minor 
discrepancies,  none  of  which  would 
render  its  response  unreliable. 
Therefore,  based  on  the  growers  report 
for  this  customer,  we  have  revised 
respondent's  sales  listing  to  reflect  the 
quantity  and  value  of  sales  to  this 
customer  during  June. 

Comment  102 

The  petitioner  maintains  that  credit 
costs  should  be  revised  to  reflect  only 
the  short-term  interest  rate  as  provided 
in  the  sales  verification  report. 

Respondent  maintains  that  it  does  not 
object  to  the  use  of  the  interest  rate  the 
Department  calculated  at  verification  for 
home  market  credit  expenses. 

DOC  Position 

We  agree  with  both  parties  and  have 
applied  the  verified  home  market  short- 
term  interest  rate  in  the  calculation  of 
home  market  credit  expenses. 

Comment  103 

The  respondent  argues  that  we  should 
use  its  reported  credit  period  in  its 
home  market  credit  expense  calculation. 

DOC  Position 

We  disagree  with  the  respondent.  At 
verification,  we  found  credit  periods 
longer  and  shorter  then  the  period 
reported  by  respondent.  Therefore,  we 
used  the  average  of  the  credit  periods 
found  at  verification,  because  that 
average  most  closely  reflects  the  actual 
home  market  credit  periods. 

Comment  104 

The  petitioner  argues  that  unreported 
direct  selling  expenses  incurred  on  sales 
to  one  customer  should  be  allocated  to 
only  subject  merchandise  and  not  over 
all  other  sales.  The  petitioner  states  that 
the  Department  should  increase  this 
customer's  direct  selling  expenses 
accordingly  and  provided  a  calculation 
of  this  expense. 
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We  agree  with  petitioner's  argument 
but  not  its  suggested  calculation 
formula.  We  have  increased  this 
customer's  direct  selling  expense  by  the 
unreported  amount  and  allocated  the 
total  of  these  expenses  to  the  rose  sales 
of  this  customer. 

Comment  105 

The  petitioner  argues  that  foreign 
inland  fi'eight  charges  on  U.S.  sales 
should  be  increased  to  reflect  charges 
allocated  per  stem  sold,  as  per  the 
verification  report.  Additionally,  the 
petitioner  requests  that  wire  transfer 
fees  be  corrected  as  per  the  verification 
report. 

DOC  Position 

Respondent  made  these  corrections 
on  its  December  7, 1994,  sales  listing. 
We  accepted  these  changes  and  used 
them  for  the  final  determination. 

Comment  106 

Respondent  argues  that  the 
Department  should  permit  it  to 
capitalize  and  amortize  certain  costs, 
which  would  only  benefit  production  in 
future  years,  but  were  expensed  for 
financial  statement  purposes. 

Petitioner  argues  that  items  expensed 
in  respondent's  accounting  records  in 
the  normal  course  of  business  should 
not  be  capitalized  and  amortized  for 
purposes  of  the  response.  Petitioner 
argues  that  there  is  no  basis  on  the 
record,  and  no  verification  exhibit,  to 
support  the  claim  that  such  items 
should  be  capitalized  or  to  indicate  a 
particular  useful  life  for  each  of  the 
identified  costs. 

DOC  Position 

We  agree  with  respondent  that  these 
costs  benefit  future  years.  Accordingly, 
it  is  reasonable  for  these  ass^-ts  to  be 
capitalized  in  the  year  of  acquisition. 
See  also  Comment  19. 

Comment  107 

Respondent  argues  that  the  cost  of  its 
worm  project  should  not  be  included  in 
CV.  Respondent  argues  that,  although  it 
is  theoretically  possible  for  the  fertilizer 
generated  from  the  worm  project  to  be 
used  on  rose  plants,  the  project  was  not 
started  with  that  intention  and  it  has  not 
analyzed  whether  the  fertilizer  would  be 
appropriate  for  use  in  rose  beds. 
Additionally,  respondent  notes  that  the 
fertilizer  from  the  worm  project  was  not 
used  for  the  production  of  roses  during 
the  period  of  investigation. 

Petitioner  claims  that  costs  incurred 
with  respect  to  the  worm  culture  project 
for  soil  preparation  should  be  allocated 
to  rose  production.  Petitioner  argues 


that  this  type  of  research  and 
development  ("R&D")  expense  should 
be  expensed  in  the  current  period. 
Petitioner  states  that,  since  the 
respondent  characterizes  the  project  as 
related  to  rose  production,  there  is  no 
basis  to  exclude  such  expenses  from  the 
current  period. 

DOC  Position 

We  agree  with  petitioner  that  the 
worm  culture  project  costs  should  be 
categorized  as  R&D.  There  is  no 
conclusive  evidence  that  this  project  is 
R&D  specific  to  either  rose  production 
or  any  other  type  of  production  activity. 
Therefore,  we  consider  the  worm 
culture  project  to  be  related  to  general 
R&D  and,  accordingly,  have  included  its 
costs  in  the  G&A  expense  calculation. 

Comment  108 

Petitioner  argues  that  the  Department 
should  reject  the  allocation  of  costs  to 
non-subject  merchandise  as  it  was  not 
substantiated  on  the  record  or  during 
verification.  Specifically,  petitioner 
argues  that  verification  exhibits  1,  9, 
and  15  show  conflicting  results  for 
cultivation  area  of  the  different  flowers 
grown  by  respondent.  Absent  evidence 
to  support  the  basic  allocation  of  costs, 
the  entire  cost  response  should  be 
rejected. 

Respondent  argues  that  its  allocation 
of  costs  by  area  under  cultivation  is 
fully  supported  in  the  record. 
Respondent  believes  that  petitioner's 
complaint  that  the  percentage  areas  in 
respondent's  cost  exhibits  CV-9  and 
CV-15  do  not  agree  is  without  merit. 
Respondent  notes  that  those  exhibits 
support  the  allocations  of  different 
classes  of  expenses,  relate  to  different 
corporate  entities,  and  the  percentage 
areas  should  not  agree.  Additionally, 
respondent  notes  that  cost  exhibit  CV- 
1  does  not  agree  with  either  of  the  other 
two  exhibits  because  of  a  printing  error 
which  was  addressed  at  verification. 

DOC  Position 

We  agree  with  respondent  that  its 
allocation  of  costs  between  subject  and 
non-subject  merchandise  based  on  area 
under  cultivation  is  fully  supported  by 
data  on  the  record.  Therefore,  no 
adjustment  is  deemed  necessary  for 
purposes  of  the  final  determination. 

Grupo  Tropicales 

Comment  109 

The  petitioner  notes  that,  because  the 
Department  found  discrepancies  in 
respondent's  return  credits  for  five 
preselected  U.S.  sales,  respondent's 
retiu-n  credit  reporting  is  uru-eliable.  The 
petitioner  asserts  that  return  credits 
were  overstated,  either  by  volume  or 


7017 


value,  thus  increasing  U.S.  price.  The 
petitioner  suggeste  that  we  reject 
respondent's  return  credits  claim 
entirely  or  make  a  downward 
adjustment  to  all  U.S.  return  credits 
equal  to  the  excess  amount  reported  for 
certain  observafiohs. 

The  respondent!  claims  that  the  record 
does  not  support  taking  the  action 
requested  by  the  petitioner  with  respect 
to  its  return  credits^  Respondent 
describes  its  return  credit  reporting 
methodology  in  it^  brief  and  notes  that 
its  methodology  wiouid  increase  its 
dumping  margin.  The  respondent  states 
that  the  Department  should  not 
disregard  or  adjust  return  credit 
volumes  and  then  [not  adjust  return 
crndit  values  or  vice  versa.  Moreover, 
the  respondent  cla(ims  that  there  is  no 
reason  to  make  any  changes  to  its  return 
credits  based  on  th$  minor 
discrepancies  noted  in  the  verification 
report. 

DOC  Position 

We  agree  with  thi  petitioner  that 
respondent's  returt  credits  did  not 
verify  as  reported.  We  have  made  a 
downward  adjustment  to  the  sales  on 
which  return  credits  were  reported.  This 
adjustment  equals  the  overall  average 
error  as  a  peixentage  of  gross  unit  price 
for  the  months  whirJi  we  have 
information. 


Comment  HI 

The  petitioner  notes  that  respondent 
did  not  claim  to  have  paid  commissions 
on  its  ESP  sales  to  its  related  U.S. 
importer.  However,  the  related 
importer's  grower's  reports  indicate  that 
commissions  were  paid.  Thus,  the 
petitioner  states  that  these  commissions 
should  be  deducted  fi-om  ESP. 

The  respondent  states  that  no 
commission  was  reported  because  the 
two  companies  were  related  during  the 
period  in  which  the  sales  took  place 
and.  thus,  the  commissions  should  not 
be  deducted  on  the  ESP  sales. 

DOC  Position 

Although  respondent  indeed  pays  its 
related  U.S.  importer  an  arm's  length 
commission,  we  have  ignored  this 
commission  for  the  reasons  stated  in 
General  Issue  Comment  7. 

Comment  112 


Comment  110 


■clii 


The  petitioner 
respondent's  credit 
adjusted  to  account 
return  credit  claims 
slates  that  verificatic^: 
appropriate  time  fo 
and  substantially  revised 

Respondent  state;; 
calculation  of  days 
imputed  credit  ca 
for  return  credits  a 
payment  and  balam^ 
respondent  states 
credits  leads  to  an 
balance  for  receivab 
portion  of  which 
receivables.  The  res|)pnd 
the  Department  shoiijd 
outstanding  as  revis 

DOC  Position 


Wfc  agree  with  the 
veri.Hcation,  respont 


ms  that 

days  should  not  be 
for  outstanding 
The  petitioner 
in  is  not  the 
submitting  a  new 
'claim. 

skhat  it  revised  its 
Mitstanding  in  its 
Ration  to  account 
revised  certain 
figures.  The 
gnoring  return 
increasing 
es.  a  growing 
iply  are  not 

lent  claims  that 
use  the  davs 
^d  and  verified. 


alciiH, 

3nc| 


.  thjat 
eVier 


rifspondunt.  At 
ijnf  presented 


revised  U.S.  credit  d  iys  outstanding  fo 
account  for  outstanding  return  credit 
claims.  This  constiti^ted  a  minor  change 
to  the  data  they  reported.  Consistent 
with  our  treatment  of  minor  changes 
noted  at  verification,  we  have  used 
respondent's  revised  U.S.  credit  days. 


Respondent  claims  that  we  should 
accept  the  minor  revisions,  corrections 
and  clarifications  presented  prior  to 
verification  and  discovered  during 
verification.  Specificallv,  respondent 
states  that  the  Department  should  accept 
a  correction  to  the  calculation  of  foreign 
inland  freight  that  was  verified.  Also, 
respondent  states  that  none  of  the 
discrepancies  noted  at  verification  had 
a  significant  impact  on  the  margin 
calculations. 

DOC  Position 

We  agree  with  the  respondent  that  the 
discrepancies  noted  at  verification  were 
minor  in  nature  and  we  have.  thus,  used 
respondent's  verified  data. 

Rosex  Group 

Comment  113 

The  petitioner  maintains  that, 
according  to  the  sales  verification 
report,  the  respondent  did  not  deduct 
return  credits  for  one  customer  in  the 
month  of  February  in  its  sales  listing. 
Therefore,  the  petitioner  argues  that,  as 
RIA.  the  Department  should  make  a 
deduction  from  all  of  the  respondent's 
U.S.  prices  equal  to  the  percentage  of 
the  unreported  return  credits  to  revenue 
for  February. 

The  respondent  argues  that  the  error 
which  affected  one  return  credit  for  one 
customer  for  one  month  of  the  POI  was 
insignificant.  The  respondent  contends 
that  small  errors  are  inevitable  when 
such  a  large  amount  of  information  is 
required.  The  respondent  contends  that 
the  petitioner's  claim  that  the  entire 
sales  listing  is  unrefiable  or  its 
suggestion  that,  if  the  sales  listing  is 
acccpte.d,  every  U.S.  sales  price  should 


be  reduced  by  the  percentage  of  the 
error,  is  unsupportable. 

DOC  PosiUon 

We  disagree  with  the  petitioner  that, 
due  to  an  error  in  month  of  the  POI  for 
one  customer,  we  should  reject  the 
respondent's  entire  response  and  base 
its  final  margin  on  BIA.  At  verification 
we  found  that  this  discrepancy  was 
limited  to  one  customer  and  no 
discrepancies  were  found  for  other 
customers.  However,  because  the 
respondent  did  not  report  any  quality 
credits  for  this  customer,  we  have  based 
the  return  credits  for  this  customer  on 
BIA.  We  reduced  the  respondent's  U.S. 
gross  unit  price  in  each  month  of  the 
POI  by  the  percentage  of  returned 
credits  to  sales  during  the  month 
examined  at  verification. 

Comment  114 

The  petitioner  contends  that 
respondent  failed  to  allocate  foreign 
inland  freight  costs  to  stems  sold 
because  it  included  "stems  dumped"  in 
its  formula  for  allocating  freight  costs. 
Therefore,  the  petitioner  maintains  that 
the  freight  costs  per  box  decreased  when 
the  respondent  sold  fewer  boxes  than  it 
shipped  in  a  given  month.  The 
petitioner  argues  that,  as  the  Department 
foimd  in  its  verification  report,  the 
respondent  should  have  increased  its 
cost  per  box  shipped  in  order  to  allocate 
its  total  foreign  inland  freight  to  roses 
sold.  The  petitioner  further  argues  that 
the  Department  should,  as  BIA,  apply 
foreign  inland  freight  charges  equal  to 
the  highest  calculated  charge  according 
to  the  respondent's  methodology,  or  to 
the  amount  calculated  on  shipments  in 
which  the  total  number  of  stems 
shipped  equalled  the  number  of  stems 
sold. 

The  respondent  argues  that  it  reported 
all  of  its  foreign  inland  freight  expenses 
during  the  POI.  Therefore,  the 
respondent  contends,  it  did  not 
undtrreport  or  overreport  its  foreign 
inland  freight  in  any  way.  The 
respondent  maintains  that  its  allocation 
methodology  is  more  accurate  than 
directly  allocating  monthly  costs  to 
monthly  sales.  The  respondent  contends 
that  Its  methodology  correlates  freight 
expenses  with  sales  that  were  not  made 
in  the  same  month  that  the  expenses 
were  incurred.  The  respondent  states 
that  this  methodolopv  prevents  the 
distortional  effects  of  unadjusted 
monthly  per  unit  foreign  inland  freight 
costs.  The  respondent  maintains  that  the 
Department  should  not  penalize  it  for 
reporting  its  foreign  inland  freight  in  the 
most  accurate  manner  possible  and 
should  accept  its  methodology.  The 
respondent  argues,  alternatively,  that 
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the  Department  can  use  the  verified 
figures  and  calculate  a  simple  monthly 
foreign  inland  freight  expense. 

IXX:  Position 

We  agree  with  the  petitioner  that  the 
respondent's  methodology  did  not 
account  for  roses  which  were  shipped 
but  not  sold  for  certain  customers.  At 
verification,  we  foimd  that  when 
customers  did  not  sell  the  same  amount 
of  roses  which  were  shipped  in  a  given 
month,  the  allocation  of  foreign  inland 
freight  expenses  were  either  overstated 
or  understated.  However,  we  agree  that 
the  respondent  attempted  to  provide  the 
most  specific  inland  freight  expenses 
possible  and  that  the  total  yearly 
amount  of  inland  freight  was  verified. 
Since  the  Department  decided  to 
average  USP  by  all  roses  combined,  we 
have  recalculated  the  respondent's 
foreign  inland  freight  expenses  for  all 
customers  with  this  expense  using  a 
yearly  allocation  without  regard  to  stem 
length  or  rose  type. 

Comment  115 

The  petitioner  states  that,  according  to 
the  sales  verification  report,  the 
methodology  the  respondent  used  to 
report  air  freight  for  one  of  its  customers 
is  flawed.  Therefore,  the  petitioner 
argues  that,  as  BIA,  the  Department 
should  deduct  the  highest  per  stem  air 
freight  charge  calculated  for  any  sale  to 
that  customer. 

The  respondent  contends  that  the 
Department  should  correct  the  minor 
discrepancy  in  its  air  freight  calculation 
and  use  the  verified  figures.  The 
respondent  argues  that  a  discrepancy  of 
this  limited  magnitude  should  not  result 
in  BIA  as  the  petitioner  argues. 

DOC  Position 

We  agree  with  the  respondent  that  air 
freight  expenses  for  those  months  that 
we  verified  (i.e..  May  and  October) 
should  be  applied  because  this 
discrepancy  was  limited  to  one 
customer.  Because  we  found  that  the 
respondent  overstated  and  understated 
this  expense  in  the  months  reviewed  at 
verification  we  have  added  the 
aggregated  amount  of  the  understated 
air  freight  expenses  for  this  customer  for 
the  verified  months  and  applied  that 
amount  to  all  other  months  during  the 
POI  for  this  customer. 

Comment  116 

The  petitioner  maintains  that  the 
respondent  offset  interest  expenses  with 
"other"  financial  income.  Since  the 
Department  found  that  the  respondent 
had  no  short-term  interest  income,  the 
petitioner  argues  the  "other"  financial 
income  should  be  disregarded  and  that 


the  interest  expense  cannot  be  offset  for 
purposes  of  the  final  determination. 

The  respondent  argues  that  the 
absence  of  short-term  interest  income 
has  no  relevance  as  to  whether  the 
respondent  had  other  financial  income 
relating  to  production  that  should  be 
included  in  CV.  The  respondent 
maintains  that  the  Department  verified 
its  financial  income  and  noted  no 
discrepancies.  Additionally,  respondent 
states  that  other  financial  income,  not 
short-term  interest  income,  was  used  as 
an  offset  to  interest  expense  and  the  fact 
that  it  was  not  short-term  interest 
income  is  not  relevant. 

DOC  Position 

We  agree  with  the  petitioner.  We 
disregarded  other  financial  income  as  an 
offset  to  interest  expense  because  it  is 
Department  practice  to  only  allow  an 
offset  to  interest  expense  for  interest 
income  generated  from  short-term 
investments  of  working  capital.  Since 
the  other  financial  income  was  not 
generated  from  short-term  investments 
of  working  capital,  the  offset  was 
disallowed. 

Comment  117 

The  respondent  argues  that  the 
Department  should  use  credit  periods 
based  on  actual  payment  data  which 
was  verified  by  the  Department  with 
only  minor  discrepancies. 

DOC  Position 

We  agree  with  the  respondent  and 
have  used  the  verified  information. 

Comment  1 18 

The  respondent  argues  that  the 
Department  should  use  its  verified 
indirect  selling  expense  information  for 
purposes  of  the  final  determination. 

DOC  Position 

We  agree  with  the  respondent  and 
have  used  the  verified  information. 

Suspension  of  Liquidation 

In  accordance  with  section 
735(c)(4)(A)  of  the  Act,  we  are  directing 
the  U.S.  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
fresh  cut  roses  from  Colombia,  as 
defined  in  the  "Scope  of  Investigation" 
section  of  this  notice,  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service 
shall  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  estimated 
margins  amount  by  which  the  FMV  of 
the  subject  merchandise  exceeds  the 
USP.  as  shown  below.  The  weighted- 
average  dumping  margins  are  as  follows: 


Manufacturer/Producer/Exporter 


Agrorosas  

Grupo  Papagayo  (and  its  related 
farms  Agricola  Papagayo. 
Inversiones  Calypso  S.A..  Omni 
Flora  Farms  IrK..  and  Perci  S.A.) 

Flores  Mocari  S.A.  (and  its  related 
farms  Cultivos  Miramonte  and 
Devor  Cotombta)  

Grupo  Sabana  (and  its  related 
farms  Flore  de  la  Sabana  S.A. 
and  Roselandia  S.A.) 

Flores  la  Frangarx;ia 

Grupo  Benikja  (and  its  related 
farms  Agricola  La  Maria  SJV.. 
Agriccia  La  Celestina  Ltda.,  and 
Agricola  Benilda  Ltda.) 

Grupo  Clavecol  (and  its  related 
farms  Claveles  Colombianos 
Ltda..  Sun  Flowers  Ltda.,  Fanta- 
sia Flowers  Ltda..  Splendid  Flow- 
ers Ltda.) 

Floramerica  Group  (and  its  related 
farms  Floramerica  S.A.  (Santa 
Lucia  and  Santa  Barbara 
Farms).  Jardines  de  Colombia 
Ltda.,  Flores  Las  Palmas  Ltda., 
Cultivos  del  Caribe  Ltda., 
Jardines  del  Valle  Ltda..  and 
Cultivos  San  Nocolas  Ltda.)  

Rosex  (and  its  related  farms  Rosex 
Ltda.  (La  Esquina  and  Paralso 
Farms).  Induflora  Ltda..  and 
Rosas  Sausalito  Ltda.) 

Grupo  Sagaro  (and  its  related 
farms  Flores  Sagaro  S.A.  and 
Las  Flores  S.A.)  

Grupo  Tropicales  (and  its  related 
farms  Rosas  Colombianas  Ltda., 
Happy  Candy  Lfda..  Mercedes 
Ltda..  and  Flores  Tropicales 
Ltda.)  

Grupo  Prisma  (and  its  related 
farms  Floras  del  Campo  Ltda.. 
Flores  Prisma  S.A..  Flores 
Acuarela  S.A..  Flores  el  Pincel 
S.A.,  Rosas  del  Colombia  Ltda., 
Agropecuaria  Cuernavaca  Ltda.) 

Grupo  Bojaca  (and  its  related 
farms  Agricola  Bojaca  Ltda..  Uni- 
versal Flowers,  and  Plantas  y 
Flores  Tropicales  Ltda. 
(Tropifora))  

Andes  Group  (and  its  related  farms 
Flores  Horizonte.  Cultivos 
Buenavista,  Flores  de  los  Andes, 
and  Inversiones  Penasblancas) .. 

Caicedo  Group  (and  its  related 
farms  Agrotx)sque.  Productos  el 
Rosal  S.A.,  Productos  el  Zorro 
S.A.,  Exportaciones  Bochia 
S.A.— Flora  Ltda..  Flores  del 
Cauca,  Aranjuez  S.A.,  Andalucia 
S.A.,  Inverfloral  S.A..  and  Great 
America  Bouquet)  

Grupo  Intercontinental  (and  its  re- 
lated (arms  Flora  Intercontinental 
and  Flores  AguaWanca) 

All  Others 


Margin 
percent 


0.00 

3.02 
3.26 


5.80 
3.31 


5.07 


1.56 


4.95 

3.06 
0.00 

0.00 


1.29 


22.14 


000 


36.04 


11.94 
6.41 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the  ITC  of  oui 


determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  imports  of  the 
subject  merchandise  are  materially 
injuring,  or  threaten  material  injury  to. 
the  U.S.  industry,  within  45  days.  If  the 
ITC  determines  that  material  injury  or 
threat  of  material  injury  does  not  exist, 
the  proceedings  will  be  terminated  and 
all  securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  cancelled.  However,  if  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  an  antidumping 
duty  order  directing  Customs  officers  to 
assess  an  antidumping  duty  on  fresh  cut 
roses  from  Colombia  entered  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of  the 
suspension  of  liquidation. 

Notification  to  Interested  Parties 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  in 
these  investigations  of  theii 
responsibility  covering  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  Januar>'  26,  1995. 
Susan  G.  Esserman. 
Assistant  Secretary  for  Import 
Administration. 
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Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Fresh  Cut  Roses  from 
Ecuador 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  6.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Terpstra  or  Pamela  Ward,  Office 
of  Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-3965  or  (202)  482- 
1174,  respectively. 

Final  Determination 

We  determine  that  fresh  cut  roses 
(roses)  from  Ecuador  are  being,  or  are 
likely  to  be.  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in  19 
U.S.C.  1673d.  The  estimated  margins  are 
shown  in  the  "Su^ension  of 
Liquidation"  section  of  this  notice. 


Case  History 

Since  the  notice  of  preliminary 
determination  on  September  13, 1994 
(59  FR  48299,  September  20, 1994).  the 
following  events  have  occurred. 
In  September  and  October,  the 
Department  of  Commerce  (the 
Department)  received  responses  to  the 
Department's  supplemental 
questionnaires. 

On  September  20  and  27.  1994. 
Arbusta,  Florinsa  and  Guanguilqui  Agro 
Industrial  S.A.  (Guaisa),  three  of  the 
mandatory  respondents,  and  Inversiones 
Floricola  S.A.  (Floricola).  the  fourth 
mandatory  respondent,  respectively, 
requested  a  postponement  of  the  final 
determination.  On  September  28. 1994, 
the  Department  agreed  to  postpone  the 
final  determination  until  January  26 
1995  (59  FR  50725;  October  5, 1994)'. 

On  September  20,  1994,  Arbusta  made 
allegations  of  clerical  errors  in  the 
calculation  of  Arbusta 's  preliminary 
margin.  In  addition,  Florinsa  requested 
that  the  Department  reconsider  its 
preliminary  determination  and  assign  it 
a  less  punitive  BIA  rate. 

On  September  28,  1994.  the 
Department  received  a  new  sales  listing 
from  Arbusta.  This  was  returned  to 
Arbusta  on  September  30, 1994.  as 
untimely  in  accordance  with  19  C  F  R 
353.31(a). 

On  September  29  and  30. 1994.  the 
Department  received  requests  for  a 
public  hearing  from  respondents, 
petitioners,  and  the  Ck)vemment  of 
Ecuador. 

On  September  30.  1994.  petitioner 
submitted  comments  on  the 
Department's  verification  outline. 

On  October  3. 1994.  White  and  Case 
entered  a  Notice  of  Appearance  on 
behalf  of  Denmar.  S.A.  an  interested 
party.  Denmar  S.A.  and  its  related 
companies  are.  collectively,  a  producer, 
exporter  and  importer  of  fresh  cut  roses 
from  Ecuador. 

Department  personnel  conducted 
sales  and  cost  verifications  of 
respondents'  data  from  October  3. 1994, 
through  November  11.  1994.  in  Quito, 
Ecuador;  the  Netherlands;  Miami. 
Florida;  New  York.  New  York;  and  Los 
Angeles.  California. 

On  October  14.  1994.  the  Department 
received  a  notice  of  appearance  from 
Klayman  &  Associates  on  behalf  of  the 
Government  of  Ecuador  and  received 
comments  on  the  preliminary 
determination  on  October  17.  1994. 

On  November  23. 1994.  the 
Department  received  new  computer 
tapes  from  Floricola. 

In  December  the  Department  issued 
its  verification  reports. 

The  Department  received  general 
issues  case  briefs  on  December  2  and  12. 


1994.  The  Department  received  general 
issues  rebuttal  briefs  on  December  16 
and  19. 1994.  The  Department  received 
company  specific  case  briefs  on 
December  23  and  30.  1994.  The 
Department  received  company  specific 
rebuttal  briefs  on  January  5. 1995. 

On  January  3,  1995.  the  Department 
received  new  computer  tapes  from 
Guaisa.  Florinsa  and  Arbusta. 

On  January  5.  1995.  Klayman  & 
Associates  withdrew  its  appearance  on 
behalf  of  the  Government  of  Ecuador. 
On  the  same  day.  Kay.  Scholer. 
Fierman.  Hays  &  Handler  entered  an 
appearance  on  behalf  of  the  Government 
of  Ecuador. 

A  public  hearing  was  held  on  January 
6.  1995.  ^ 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fi^sh  cut  roses, 
including  sweethearts  or  miniatures, 
intermediates,  and  hybrid  teas,  whether 
imported  as  individual  blooms  (stems) 
or  in  bouquets  or  bunches.  Loose  rose 
foliage  (greens),  loose  rose  petals  and 
detached  buds  are  excluded  from  the 
scope  of  these  investigations.  Roses  are 
classifiable  under  subheadings 
0603.10.6010  and  0603.10.6090  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation     ' 

The  period  of  investigation  (POI)  is 
January  1. 1993.  through  December  31. 
1993.  See  the  April  14.  1994. 
Memorandum  from  the  Team  to  Richard 
W.  Moreland. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31.  1994. 

Best  Information  Available 

We  have  determined,  in  accordance 
with  19  U.S.C.  1677e(c).  that  the  use  of 
best  information  available  (BIA)  is 
appropriate  for  sales  of  the  subject 
merchandise  by  Florinsa.  We  have 
found  that  Florinsa 's  original  and 
deficiency  questionnaire  responses  were 
unusable  for  the  final  determination 
because  they  contained  significant 
deficiencies  and  could  not  be  verified. 
See  the  January  19.  1995.  Memorandum 
from  the  Team  to  Barbara  Stafford. 
These  deficiencies  were  so  substantial 
that  it  was  not  possible  for  the 
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Department  to  calculate  an  antidumping 
duty  margin  for  Florinsa. 

In  assigning  BIA,  the  Department 
applies  a  two-tier  methodology  based  on 
the  degree  of  respondent's  cooperation. 
In  the  first  tier,  the  Department 
normally  assigns  higher  margins  (j.e., 
margins  based  on  more  adverse 
assumptions)  for  those  respondents 
which  did  not  cooperate  in  an 
investigation  or  which  otherwise 
impede  the  proceeding.  If  a  respondent 
is  deemed  as  non-cooperative,  the 
Department  bases  the  final  margin  for 
the  relevant  class  or  kind  of 
merchandise  on  the  higher  of:  (1)  The 
highest  margin  in  the  petition  or  (2)  the 
highest  calculated  margin  of  any 
respondent  within  the  country  that 
supplied  adequate  responses  for  the 
relevant  class  or  kind  of  merchandise. 

In  the  second  tier,  the  Department 
assigns  lower  margins  to  those 
respondents  who  substantially 
cooperate  in  an  investigation.  These 
margins  are  based  on  the  higher  of:  (1) 
The  highest  calculated  margin  for  any 
respondent  within  that  coimtry  that 
supplied  adequate  information  for  the 
relevant  class  or  kind  of  merchandise  or 
(2)  the  average  of  the  margins  in  the 
petition.  See,  e.g..  Final  Determination 
of  Sales  at  Less  than  Fair  Value: 
Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany,  54  FR  18992  (May  3. 1989). 

The  Diepartment's  two-tiered 
methodology  for  assigning  BIA  has  been 
upheld  by  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit.  See  Allied-Signal 
Aerospace  Co.  v.  United  States,  996 
F.2d  1185  {Fed.  Cir.  1993);  see  also 
Krupp  Stahl  AG  v.  United  States,  822  F. 
Supp.  789  (CIT  1993). 

Florinsa  responded  to  our  requests  for 
information  and  we  find  that  it  has  been 
substantially  cooperative  for  purposes  of 
this  final  determination.  Accordingly, 
we  used  as  second-tier  BIA  for  this 
respondent,  the  average  of  the  margins 
contained  in  the  petition,  which  is  84.72 
percent.  This  margin  is  higher  than  the 
highest  margin  calculated  for  any 
respondent  in  this  investigation. 

Exclusion  of  BIA  Rate  From  Calculation 
of  the  "AH  Others"  Rate 

The  Department  has  determined  to 
exclude  from  the  calculation  of  the  "All 
Others"  rate  the  BIA  rate  assessed  to 
Florinsa.  The  Department's  general 
practice  is  to  include  in  its  calculation 
of  an  "all  others"  rate  all  investigated 
firms  that  receive  affirmative  margins, 
including  any  firm  whose  margin  is 
based  upon  BIA.  However,  where 
appropriate,  the  Department  has 
departed  from  its  general  practice  in 


prior  cases  and  excluded  BIA-based 
margins  from  the  calculation  of  the  "all 
others"  rate.  See,  e.g.,  Silicomanganese 
from  Brazil.  59  FR  55432  (November  7. 
1994);  Sweaters  from  Hong  Kong 
[Sweaters),  55  FR  30733  (July  27. 1990) 
(affirmed  by  the  CIT  in  National 
Knitwear). 

For  example,  in  Sweaters,  an 
association  of  Hong  Kong  knitting 
manufacturers  and  an  association  of 
U.S.  textile  and  apparel  importers 
argued  that  firms  not  representative  of 
the  industry  should  not  be  included  in 
the  calculation  of  the  "all  others"  rate, 
particularly  where  a  firm  had  received 
a  BLA-based  margin.  The  Department 
agreed  that  departure  from  its  general 
practice  was  warranted  because  it 
would  have  been  "inappropriate"  to 
include  The  BIA-based  rate  in  the 
calculation  of  the  "all  others"  rate  given 
"(1)  The  enormous  disparity  between 
the  three  verified  rates  and  the  highest 
rate  in  the  petition,  i.e.,  approximately 
20  times  greater;  (2)  [the  Department's) 
examination  of  only  the  top  30  percent 
of  total  quota  holdings,  and  (3)  the  small 
number  of  firms  investigated,  i.e.,  four 
from  a  potential  pool  of  over  300."  55 
FR  30737-38  (comment  3). 

Like  Sweaters,  the  unusual 
circumstances  present  in  the  instant 
proceedings,  particularly  the 
Department's  need  to  limit  the  number 
of  firms  investigated,  call  into  question 
the  representativeness  of  investigated 
firms  with  respect  to  noninvestigated 
firms.  Specifically, 

(1)  The  Department  only  examined 
companies  which  produced  the  top  40 
percent  of  the  total  export  volume,  as 
opposed  to  the  nonnal  60  percent  minimum 
proscribed  by  the  Department's  regulations 
(19  C.F.R.  353.42(b)); 

(2)  the  Department  examined  only  a 
relatively  small  number  of  firms,  i.e.,  four  out 
of  a  potential  pool  of  20  firms  in  Ecuador; 

(3)  the  Department  was  unable,  due  to 
administrative  burdens,  to  accept  voluntary 
respondents  and  exclusion  requests. 

Based  on  these  circumstances  and  in 
light  of  the  Sweaters  precedent,  it  is 
reasonable  to  exclude  Florinsa's  BIA- 
based  margin  from  the  calculation  of  the 
"all  others"  rate.  See  comment  21.  infra 
for  petitioner  and  respondent 
arguments.  See  also  the  January  13. 
1995,  Memorandum  from  the  Office  of 
Chief  Counsel  to  Susan  G.  Esserman. 

Such  or  Similar  Comparisons 

We  have  determined  that  all  roses 
covered  by  this  investigation  comprise 
two  categories  of  "such  or  similar" 
merchandise:  culls  and  export-quality 
roses.  None  of  the  respondents  reported 
sales  of  culls  in  the  United  States. 
Therefore,  no  comparisons  in  this  such 


or  similar  category  were  made. 
Regarding  export  quality  roses,  we 
compared  United  States  Price  (USP)  to 
constructed  value  (CV). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  roses 
from  Ecuador  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  USP  to  the  CV  for  all  non- 
BIA  respondents,  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

United  States  Price 

For  all  U.S.  prices,  we  calculated  USP 
using  weighted-average  monthly  prices 
by  rose  type,  where  the  appropriate  data 
were  available.  See  Comments  4  and  5 
below. 

During  the  POI.  respondents  paid 
commissions  to  related  parties  in  the 
United  States.  However,  we  made  no 
adjustment  for  these  payments.  Instead, 
we  subtracted  the  actual  indirect  selling 
expenses  incurred  by  the  related  party 
in  the  United  States  because  we 
determined  that  to  account  for  both 
commissions  and  actual  expenses 
would  be  distortive.  See  Comment  7 
below. 

For  sales  by  Arbusta  and  Guaisa.  we 
based  USP  on  purchase  price,  in 
accordance  with  19  U.S.C.  1677a(b). 
when  the  subject  merchandise  was  sold 
to  unrelated  purchasers  in  the  United 
States  prior  to  importation  and  when 
exporter's  sales  price  (ESP) 
methodology  was  not  otherwise 
indicated. 

In  addition,  for  Arbusta,  Guaisa.  and 
Floricola,  where  sales  to  the  first 
unrelated  purchaser  took  place  after 
importation  into  the  United  States,  we 
also  based  USP  on  ESP.  in  accordance 
with  19  U.S.C  1677a(c). 

Each  of  the  respondents  classified 
credits  related  to  quality  problems  with 
the  merchandise  as  warranty  expenses. 
However,  because  these  quality-related 
credits  functioned  as  price  reductions, 
we  reclassified  them  as  such. 

We  made  company-specific 
adjustments,  as  follows: 

1 .  Arbusta 

For  Arbusta,  we  calculated  purchase 
price  based  on  packed  F.O.B.  Quito 
prices  to  unrelated  customers.  In 
accordance  with  19  U.S.C. 
1677a(d)(2)(A),  we  made  deductions, 
where  appropriate,  for  foreign  inland 
freight  and  for  quaUty-related  credits 
and  for  export  taxes  imposed  by  the 
Government  of  Ecuador,  in  accordance 
with  19  U.S.C  1677a(d)(2)(B).  We  also 
deducted  DHL  expenses  for  one 
customer. 


We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  quality-related 
credits,  foreign  inland  freight,  export 
taxes,  air  freight,  U.S.  customs  duties. 
U.S.  brokerage  and  handling  expenses 
and  U.S.  inland  freight.  We  also  made 
deductions  for  direct  seUing  expenses 
inlcuding  credit  and  for  U.S.  and 
Ecuadorian  indirect  selling  expenses, 
including  inventory  carrying  costs. 

Regarding  export  taxes,  Arbusta  did 
not  report  these  taxes  in  its  sales  listing. 
Because  the  taxes  are  included  in  the 
USP.  we,  therefore,  calculated  them 
based  on  the  formula  given  in  Arbusta 's 
response. 

2.  Floricola 

For  Floricola.  we  calculated  ESP 
based  on  packed  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  quality-related  credits,  including 
billing  and  other  credits,  foreign  inland 
fiTJighf ,  export  taxes  imposed  by  the 
government  of  Ecuador,  air  freight,  U.S. 
customs  duties,  U.S.  inland  freight  and 
credit  expenses.  We  also  made 
deductions  for  U.S..  Panamanian,  and 
Ecuadorian  indirect  selling  expenses, 
including  brokerage  and  handling 
expenses  and  inventory  carrying  costs. 

Floricola  failed  to  report  inventory 
carrying  costs  on  their  ESP  sales. 
Accordingly,  as  in  the  preliminary 
determination,  we  calculated  these  costs 
using  an  inventory  carrying  period  of 
seven  days. 


'i.  Guaisa 

For  Guaisa.  we  calculated  purchase 
price  based  on  packed  F.O.B.  Quito 
prices  to  unrelated  customers.  We  made 
deductions,  where  appropriate,  for 
quality-related  credits  and  foreign 
inland  freight.  We  also  made  deductions 
for  export  taxes  imposed  by  the 
Government  of  Ecuador. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  mjirie  deductions, 
where  appropriate,  f^r  quality-related 
crndits.  foreign  inlanjd  freight,  U.S. 
inland  freight,  air  freight,  U.S.  customs 
duties.  U.S.  brokeragband  handling 
expenses,  employee  tommissions,  credit 
expenses  and  indiredt  selling  expenses 
int  hiding  warehuusipg  expenses 
inventory  carr\'ing  edicts. 

Guaisa'  reported  th^t  it  earned  a 
rebate,  as  well  as  six  free  round-trip 
tickets,  from  its  air  freight  carrier  based 
on  its  volume  of  sale4  to  the  United 
States  during  the  POL  We  deducted  the 
rebate  from  Guaisa 's  air  freight 
calculations.  However,  because  the 
airline  tickets  were  not  a  direct 


reduction  in  the  air  freight  paid,  we  did 
not  reduce  Guaisa's  air  height. 

Foreign  Market  Value 

We  based  FMV  on  CV  for  all 
producers.  For  those  respondents  with 
viable  third  coimtry  markets,  we 
rejected  sales  to  these  markets.  See 
Comment  6  below.  The  remaining 
respondent  had  no  viable  home  or  third 
country  market.  We  calculated  CV  on  a 
rose  type  basis,  where  the  appropriate 
data  were  available.  See  comment  5 
below. 

In  order  to  determine  whether  there 
were  sufficient  sales  of  frwh  cut  roses 
in  the  home  market  to  serve  as  a  viable 
basis  for  calculating  FMV,  we  compared 
the  volume  of  home  market  sales  of 
export  quality  roses  to  the  volume  of 
third  country  sales  of  export  quality 
roses  in  accordance  with  19  U.S.C. 
1677b{a)(l)(A).  Based  on  this 
comparison,  we  determined  that  none  of 
the  three  non-BIA  respondents  had 
viable  home  markets. 

In  the  preliminary  determination,  we 
based  FMV  for  two  of  the  three  non-BL^ 
respondents  on  third  country  sales. 
However,  as  set  forth  in  Comment  6 
below,  we  determined  third  country 
prices  as  an  inappropriate  basis  for  FMV 
in  this  investigation.  Therefore,  we 
calculated  FMV  based  on  CV  for  all  non- 
BIA  companies,  in  accordance  with  19 
U.S.C.  1677b(e). 

Third  Country  Versus  Constructed 
Value 

The  Department  has  determined  that 
FMV  should  be  based  on  CV  rather  than 
third  country.  For  a  fiill  discussion  of 
this  issue,  see  Comment  6  below. 

Constructed  Value 

We  also  made  specific  adjustments  to 
each  respondent's  submitted  COP  and 
CV  data  as  described  bf;low: 

1.  .^.f-busta 

For  Arbubla.  we:  (1)  Adjusti'd 
amortization  and  depreciation  expenses 
for  the  effects  of  Ecuadorian  inflation; 
(2)  corrected  C8c.\  to  reflect  income 
generated  from  the  sale  of  humus;  (3) 
reclassified  the  FONLN  tax  to  selling 
expenses;  (4)  removed  foreign  exchangn 
gains  unrelated  to  production  from  the 
reported  financial  expenses. 

2.  Floricola 

For  Floricola.  we:  (1)  Adjusted 
amortization  and  depreciation  cxpenstjs 
for  the  effects  of  Ecuadorian  inflation: 
(2)  corrected  a  computational  error  in 
the  amortization  expense:  (3) 
reclassified  the  FONIN  tax  to  selling 
expenses;  (4)  included  the  amortization 
of  pre-operating  expenses  and  corrected 


the  over  accrual  of  other  expenses  in 
G&A;  (5)  reclassified  insurance 
reimbursements,  gain  on  sale  of  fixed 
assets  and  other  expenses  from  financial 
expense  to  G&A;  (6)  revised  the  cost  of 
goods  sold  used  as  the  allocation  basis 
for  G&A;  and,  (7)  decreased  short  term 
financial  income  for  foreign  exchange 
gains  &t>m  sales  transactions. 

3.  Guaisa 

For  Guaisa,  we:  (1)  Adjusted 
amortization  and  depreciation  expenses 
for  the  effects  of  Ecuadorian  inflaUon; 
(2)  corrected  the  allocation  methodology 
for  certain  expenses  to  a  relative  area 
planted  methodology;  (3)  included  the 
write-off  of  greenhouses:  (4)  adjusted 
costs  for  two  clerical  errors;  (5) 
increased  financial  expenses  to  include 
all  interest  paid;  (6)  increased  financial 
expenses  for  translation  losses  on  loans 
denominated  on  foreign  currencies;  (7) 
increased  the  quantity  of  export  quaUty 
roses  to  reflect  normal  production 
levels. 

In  order  to  calculate  FMV.  we  made 
company-specific  adjustments  as 
described  below: 

1  Arbusta 

For  CV  to  purchase  price 
comparisons,  we  made  circumstance  of 
sale  adjustments  for  direct  selling 
expenses  including  credit  expenses. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for  • 

direct  selling  expenses  including  credit 
expenses.  We  also  deducted  from  CV 
indirect  selling  expenses,  including 
inventory  carrying  costs  up  to  the 
amount  of  indirect  selling  expenses 
incurred  on  U.S.  sales,  in  accordance 
with  19  CFR  353.56(b)(2). 

2.  Floricola 

For  CV  to  ESP  comparisons.  n:>  made 
deductions,  where  appropriate  for  direct 
selling  expenses.  We  also  deducted  the 
indirect  selling  expenses  up  to  the 
amoiint  of  the  indirect  selling  expenses 
incurred  on  U.S.  sales,  in  accordance 
with  19  CFR  353.56(b)(2). 

3.  Guaisa 

For  CV  to  purchase  price 
comparisons,  we  made  circumstance  uf 
sale  adjustments  for  direct  selling 
expenses  including  credit  oxpenses  and 
export  taxes. 

For  CV  to  ESP  comparisons,  ue  nuidt- 
deductions,  where  appropriate,  for 
direct  selling  expenses  including  credit 
expenses  and  export  taxes.  We  also 
deducted  from  CV  the  indirect  selling 
expenses,  including  inventory  earn,  ing 
costs  and  warehousing  expenses  up  to 
the  amount  of  indirect  selling  expen.sos 
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incurred  on  U.S.  sales,  in  accordance 
with  19  CFR  353.56(b)(2). 

Currency  Conversion 

Because  certified  exchange  rates  for 
Ecuador  were  unavailable  from  the 
Federal  Reserve,  we  made  currency 
conversions  for  expenses  denominated 
in  Ecuadorian  sucres  based  on  the 
official  monthly  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as 
published  by  the  International  Monetary 
Fund. 

Verification 

As  provided  in  19  U.S.C.  1677e(b), 
Department  personnel  conducted  sales 
and  cost  verifications  of  respondents' 
data  from  October  3, 1994,  through 
November  11,  1994,  in  Quito,  Ecuador; 
the  Netherlands;  Miami,  Florida;  New 
York,  New  York;  and  Los  Angeles, 
CaUfomia. 

Critical  Circumstances 

In  the  petition,  petitioner  alleged  that 
"critical  circumstances"  exist  with 
respect  to  importation  of  roses. 
However,  we  did  not  initiate  a  critical 
circumstances  investigation.  Because 
roses  are  extremely  perishable,  it  is  not 
possible  to  acciunulate  an  inventory  of 
roses  in  order  to  evade  a  potential 
antidumping  duty  order.  Therefore,  we 
determined  that  an  allegation  that 
critical  circumstances  exist  is  without 
merit.  Seethe  September  12,  1994, 
Concurrence  Memorandum. 

Interested  Party  Comments 

The  Department  conducted  LTFV 
investigations  in  Fresh  Cut  Roses  from 
Ecuador  and  Fresh  Cut  Roses  from 
Colombia  concurrently.  We  determined 
that  certain  decisions  should  be  applied 
consistently  across  both  cases,  even 
though  parties  may  have  placed 
different  arguments  on  the  record  as 
these  decisions  concerned  issues 
common  to  both  cases.  All  decision 
memoranda  pertaining  to  general  issues 
and  corresponding  supporting 
documentation  are  on  the  record  for 
both  investigations.  The  information 
discussed  in  the  General  Comments 
section  of  this  notice  is  all  non- 
proprietary. Therefore,  imless  otherwise 
stated,  the  General  Comments  apply  to 
both  investigations,  even  if  parties  in 
one  investigation  did  not  specifically 
address  the  issue. 

General  Comments 

Petitioner  and  respondents  raised 
comments  pertaining  to  the 
concordance,  the  treatment  of  Difmer 
adjustments,  the  aggregation  of  third 
country  markets,  and  annual  and 
monthly  averaging  of  FMV.  These 


comments  were  rendered  moot  by  the 
Department's  decision  to  base  FMV  on 
CV.  See  Comment  6  below. 

Comments  Pertaining  to  Scope 

Comment  1 :  Roses  in  Bouquets 

Respondents  assert  that  roses  in 
bouquets  should  not  be  included  within 
the  scope  of  the  investigation  for  four 
reasons:  (1)  There  is  no  legal  basis  for 
the  Department  to  include  within  the 
scope  of  the  investigation  only  a 
component  part  contained  in  imported 
finished  merchandise  [i.e.,  the  roses 
within  the  bouquet);  (2)  bouquets  are 
not  within  the  same  class  or  kind  of 
merchandise  as  roses  according  to  the 
criteria  set  out  in  Diversified  Products  v. 
United  States,  572  F.  Supp.  883,  889 
(GIT  1983)  {Diversified  Products):  (3)  the 
Department  lacks  the  authority  to 
expand  the  investigation  to  include 
bouquets;  and  (4)  petitioner  does  not 
represent  producers  of  bouquets  or 
producers  of  "roses  in  bouquets." 
Respondents  have  supplied  an  analysis 
of  the  information  in  these 
investigations  as  applied  to  Diversified 
Products. 

Petitioner  requests  that  the 
Department  continue  to  include  roses  in 
bouquets  within  the  scope  of  its 
investigation.  Petitioner  states  that  since 
the  description  of  bouquets  is  found  in 
the  petition,  the  Department's  and  ITC's 
preliminary  determinations  are 
dispositive  as  to  the  scope  of  the 
investigation,  and  an  analysis  under 
Diversified  Products  is  unnecessary, 
although  petitioner  supplied  such  an 
analysis.  Petitioner  states  that  the  scope 
description  in  the  petition  covers  all 
fresh  cut  roses,  whether  imported  as 
individual  blooms  (stems)  or  in 
bouquets  or  bunches.  Also,  petitioner 
claims  to  represent  growers  producing 
mixed  bouquets  of  fresh  cut  flowers, 
and  hence  has  standing  to  file  a  petition 
covering  bouquets. 

Petitioner  maintains  that  any 
antidumping  duty  order  issued  in  this 
investigation  will  be  substantially 
undermined  if  foreign  rose  producers/ 
exporters  can  circumvent  the  order  by 
importing  bouquets  of  fresh  cut  roses 
covered  by  the  order.  Petitioner  states 
that  it  would  be  absurd  for  the 
Department  to  permit  respondents  to 
combine  merchandise  subject  to  the 
order  to  achieve  a  final  product  outside 
the  scope  of  the  order. 

DOC  Position 

Roses,  including  roses  in  bouquets, 
are  within  the  scope  of  the  investigation 
and  constitute  a  single  class  or  kind  of 
merchandise.  Because  the  scope  covers 
only  the  roses  in  bouquets,  not  the 
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bouquets  themselves,  respondents' 
arguments  that  bouquets  constitute  a 
separate  class  or  kind  are  inapposite. 
Therefore,  a  Diversified  Products 
analysis  is  not  required.  The 
Department's  conclusion  that  all  roses, 
whether  or  not  imported  as  individual 
stems  or  in  bouquets  or  bunches, 
constitute  a  single  class  or  kind  of 
merchandise  is  consistent  with  its 
determination  in  Flowers.  See  Flowers. 
59  FR  15159, 15162^  (March  31,  1994) 
(final  results  of  4th  admin,  review). 

The  packaging  and  presentation  of 
roses  in  bunches  and  bouquets  do  not 
transform  the  roses  into  merchandise 
outside  the  scope  of  the  order.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Red  Raspberries  from 
Canada,  50  FR  19768,  19771  (May  10. 
1985).  Nor  is  the  rose  transformed  into 
a  new  article  by  virtue  of  being  bunched 
or  placed  in  a  bouquet.  Notably, 
Customs  disaggregates  bouquets, 
requiring  separate  reporting  and 
collection  of  duties  on  individual  flownr 
stems  regardless  of  how  they  are 
imported.  As  a  resuh.  Customs,  in  this 
case,  will  collect  duty  deposits  only  on 
individual  rose  stems  incorporated  in 
bouquets,  not  the  bououets  themselves. 

Respondents  argue  tnat  there  is  no 
legal  basis  for  the  Department  to  include 
within  the  scope  of  an  investigation 
only  a  component  part  of  imported 
finished  merchandise,  i.e.,  the  roses 
within  the  bouquet.  As  discussed  abovo. 
consistent  with  Customs,  the 
Department  is  not  treating  bouquets  as 
a  distinct  finished  product. 

Respondents'  argument  that  the 
Department  caimot  expand  the 
investigation  to  include  bouquets,  al.so 
can  be  dismissed.  A  review  of  the 
descriptions  contained  in  the  petition 
and  the  Department's  and  ITC 
preliminary  determinations  reveals 
quite  clearly  that  what  is  covered  by  this 
investigation  is  all  fresh  cut  roses, 
regardless  of  the  form  in  which  they 
were  imported.  Specifically,  the  petition 
covers  "all  fresh  cut  roses,  whether 
imported  as  individual  blooms  {stems} 
or  in  bouquets  or  bunches,  as  provided 
in  HTSUS  0603.10.60."  Petition  at  8 
(emphasis  added).  HTSUS  0603.10.60 
covers 

Cut  flowers  and  flower  buds  of  a  kind 
suitable  for  bouquets  or  for  ornamental 
purposes,  fresh  *   *   • 

0603.10.60     Roses: 

10    Sweetiiearl 
90    Other 

Furthermore,  the  scope  of  this 
investigation  unequivocally  states  that 

The  products  covered  by  this  investigatio!i 
are  fresh  cut  roses,  including  sweethearts  or 
miiiiatun-s,  intermediates,  and  hybrid  tens 
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whether  imported  as  individual  blooms 
(slems)  or  in  Iwuquets  or  bunches. 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value.  59  FR  48285 
(Colombia),  59  FR  48294  (Ecuador) 
(emphasis  added).  Finally,  in  its 
preliminary  determination,  the  ITC 
found  that  "the  plain  language  of 
Commerce's  scope  description  in  these 
investigations  demonstrates  that  the 
merchandise  subject  to  investigation 
covers  the  roses  in  the  bouquets  only," 
and  not  the  bouquets  themselves.  ITC 
Pub.  No.  2766  at  9  (March  1994). 
Neither  the  Department  nor  the 
petitioner  has  ever  attempted  to  include 
the  bouquets  themselves,  nor  any  of  the 
other  types  of  flowere  which  comprise 
a  bouquet,  within  the  scope  of  this 
investigation.  The  plain  language  of  the 
Department's  scope  description 
demonstrates  that  the  merchandise 
subject  to  investigation  covers  the  rosos 
in  the  bouquets  only  and  does  not 
expressly  state  that  the  bouquets  are 
themselves  covered.  Notably,  the  ITC 
stated  that  "fbjouquets  are  referred  to  in 
the  scope  definition  to  indicate  that  all 
fresh  cut  roses  are  covered,  regardless  of 
tlie  form,  or  packaging,  they  are 
imported  in."  ITC  Pub.  No.  2766  at  9 
(March  1994). 

Finally,  we  disagree  with 
respondents'  contention  that  petitioner 
lacks  standing  in  this  investigation 
because  it  does  not  represent  producers 
of  bouquets  or  producers  or  "roses  in 
bouquets."  In  order  to  have  standing  in 
an  antidumping  investigation,  petitioner 
must  produce,  or  represent  producers 
of.  the  like  product.  See.  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Nepheline  Syenite  from 
Canada.  57  FR  9237  (March  17,  1992) 
(comment  5).  We  agree  with  the  ITC  that 
there  is  one  like  product  in  this 
investigation— "ail  fresh  cut  roses, 
regardless  of  variety,  pr  whether 
included  in  bouquets."  ITC  Pub.  No. 
2766  at  9.  14  (March  1994).  Because 
pntitioner  represents  producers  of  fresh 
cut  roses  they  have  standing  in  this 
investigation. 

Comment  2:  Spray  Hones 

Respondent  HOSA.  an  exporter/ 
purchaser  of  spray  roses,  argues  that 
spray  roses  are  a  genetically  distinct 
species  of  the  rosa  genus.  Therefore. 
HOSA  argues  that  the  Department 
should  exclude  spray  roses  from  the 
scope  of  the  investigation.  HOSA  states 
that  spray  roses  are  not  explicitly 
included  in  the  scope  of  the 
investigation.  Furthermore.  HOSA 
argues  that  spray  roses  were  never 
mentioned  in  the  petition  nor  were 
(irice  or  cost  of  production  data 
provided  in  the  petition  for  spray  roses. 


HOSA  suggests  that  the  Department 
analyze  spray  roses  pursuant  to  the 
criteria  set  out  in  Diversified  Products 
analysis  to  evaluate  whether  spray  roses 
are  within  the  scope  of  this 
investigation. 

Petitioner  requests  that  the 
Department  include  spray  roses  in  the 
antidumping  duty  order.  Petitioner 
states  that  since  the  description  of  spray 
roses  is  found  in  the  petition,  the  instant 
investigation  and  the  Department  and 
ITC  determinations  are  dispositive  as  to 
the  scope  of  the  investigation  and 
analysis  under  Diversified  Products  is 
unnecessary,  (although  respondent 
provides  an  analysis  under  Diversified 
Products].  Petitioner  asserts  that  all 
fresh  cut  roses,  without  regard  to  stem 
length,  species  or  variety,  were 
specifically  covered  in  the  scope  of  the 
petition.  Petitioner  contends  that  the 
fact  that  spray  roses  may  be  of  a  distinct 
species  of  the  rosaceae  family  does  not 
exclude  them  from  the  petition,  since 
the  petition  includes  all  roses, 
regardless  of  species.  Although  it  claims 
it  as  unnecessary,  petitioner  conducts 
an  analysis  under  the  Diversified 
Products  criteria  to  show  that  spray 
roses  are  properly  included  in  the  scope 
of  the  petition. 

DOC  Position 

We  agree  with  petitioner.  The 
descriptions  of  the  merchandise  in  the 
petition  and  in  the  Department's  scope 
are  dispositive  with  respect  to  spray 
roses  and  the  evidence  on  the  record, 
including  the  ITC's  preliminary 
determination,  supports  treating  this 
rose  variety  no  differently  than  other 
varieties  within  the  same'  class  or  kind 
of  merchandise  subject  to  these 
investigations. 

The  scope  of  the  petition  clearly  refers 
to  spray  roses.  First,  the  petition  notes 
that  the  scope  "  •  *  *  covers  all  fresh 
cut  roses,  whether  imported  as 
individual  blooms,  stems  or  in  bouquets 
or  bunches."  Spray  roses  are  fresh  cut 
roses  sold  in  bunches  or  bouquets  and 
are  classified  under  the  HTSUS 
subheading  0603.10.60,  as  are  standard 
roses.  Second,  the  petition  states  that  its 
scope  is"*  *  *  inclusive  of  all 
imported  roses  from  Colombia  and 
Ecuador,  without  regard  to  stem  length, 
species  or  varieties."  Third,  the  scope 
description  in  the  petition  cites  the 
ITC's  definition  from  the  prior  roses 
investigation.  See  ITC's  Publication 
2178  at  4-15  (April  1989)  "Roses  are 
members  of  the  rosaceae  family.  *  *   •" 
Genetically,  spray  roses  are  members  of 
the  rosaceae  family,  as  are  standard 
roses. 

While  differences  exist  between  spray 
and  standard  roses,  it  should  be  noted 


that  differences  also  exist  between  othei 
varieties  of  roses  within  the  scope  of 
this  investigation.  The  ITC  stated  in  its 
preliminary  finding  of  fresh  cut  roses 
from  Colombia  and  Ecuador  that 
■■  *   *  *  we  note  that  different  rose 
varieties  also  have  varying  stem  lengths 
and  bloom  sizes  [e.g.,  as  with  spray 
roses,  sweetheart  roses  have  smaller 
buds  and  shorter  stems  than  traditional 
roses),  which  we  do  not  find  to  be 
significant  differences  in  physical 
characteristics."  See  ITC  Pub.  No.  2766 
at  10  (March  1994).  Although  the  ITC's 
preliminary  finding  is  not  dispositive 
with  respect  to  this  scope  analysis,  it 
clearly  demonstrates  that  the  physical 
differences  of  each  rose  variety  within 
the  same  like  product  category  are  not 
merely  unique  to  spray  roses,  and  that 
the  differences  of  the  varieties  within 
the  same  like  product  category  are  not 
sufficient  "to  rise  to  the  level"  of 
differences  in  the  like  product. 

We  also  note  that  the  rationale  used 
by  the  ITC  in  these  investigations,  of 
including  spray  roses  within  the  same 
like  product  category,  is  consistent  with 
the  Department's  rationale  as  to  whether 
a  product  should  or  should  not  be  in  the 
same  class  or  kind  of  merchandise.  In  its 
notice  of  final  determination  of  sales  at 
LTFV  in  Antifriction  Bearings  from  West 
Germany.  54  FR  18992  (Mav  3. 1989). 
the  Department  stated  that  '"'the  real 
question  is  whether  the  difference  is  so 
material  as  to  alter  the  essential  nature 
of  the  product,  and  therefore,  rise  to  the 
level  of  class  or  kind  differences."  The 
class  or  kind  of  merchandise  subject  to 
these  investigations  includes  different 
rose  varieties  such  as  sweethearts  or 
miniatures,  intermediates,  and  hybrid 
teas.  Like  spray  roses,  each  variety 
within  the  class  or  kind  differs  from  the 
other  varieties.  However,  in  this 
instance,  the  similarities  greatly 
outweigh  the  dissimilarities  and  the 
dissimilarities  do  not  alter  the  essential 
nature  [i.e..  that  spray  roses  are  export 
quality  roses)  of  the  spray  roses. 

Comment  3:  Rose  Petals 

Simpson  &  Turner,  an  importer  of 
rose  heads,  rose  petals  (petals),  and 
foliage  (by-products)  argues  that  such 
products  should  be  excluded  from  the 
scope  of  this  investigation  because  these 
products  are  not  the  same  "class  or  kind 
of  merchandise"  as  the  subject 
merchandise.  Simpson  &  Turner 
maintains  that  the  petition  refers  to 
stems,  but  does  not  mention  petals  or 
foliage,  and  the  HTSUS  description 
refers  to  flower  buds  as  "flower  buds  of 
a  kind  suitable  for  bouquets  or  for 
omeunental  purposes." 

Simpson  &  Turner  argues  that  rose 
head.s.  rose  petals  and  foliage  were  not 
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mentioned  in  the  Department's  LTFV 
investigation's  initiation  or  preliminary 
determination.  The  scope  description 
specifically  refers  to  a  fresh  cut  rose  as 
a  bloom,  which  is  clarified  to  be  a  stem. 
The  scope  description  then  defines  the 
form  of  importation  of  the  stem  as  an 
individual,  part  of  a  bouquet  or  bunch. 

Petitioner  asserts  that  Simpson  & 
Turner  fails  to  distinguish  imported 
"rose  bush  foliage,  rose  petals,  and  rose 
heads"  from  "culls"  within  the  scope  of 
the  this  investigation.  Petitioner  asserts 
that  culls  are  within  the  scope  of  the 
petition  and  investigation.  Petitioner 
states  that  in  its  preliminary 
determination,  the  Department  found 
that  culls  are  a  "such  or  similar 
category"  separate  from  export  quality 
roses  but  nonetheless  covered  by  the 
petition  and  states  further  that  .iO  party 
has  challenged  the  Department's 
determination  that  culls  are  within  the 
scope  of  the  investigation. 

Petitioner  states  that  the  description 
of  merchandise  provided  by  Simpson  & 
Turner,  however,  invites  the 
Department  to  issue  a  scope  ruHng  that 
would  permit  culls  to  enter  the  United 
States  outside  the  order.  To  the  extent 
that  Simpson  &  Turner  seek  to  exclude 
more  than  loose  rose  petals,  loose  rose 
foliage,  or  stems  without  rose  heads,  the 
described  merchandise  apparently 
consists  of  culls,  which  as  such  are 
included  by  the  plain  language  of  the 
petition  and  by  the  Department's 
unchallenged  ruling  concerning  "such 
or  similar"  categories. 

Petitioner  furmer  notes  that  culls  are 
simply  roses  that  did  not  meet  the 
criteria  of  quahty  eind  length  required 
for  export.  Culls  may  "have  crooked 
stems,  deformed  buds,  or  have  opened 
prematurely."  (Cuaisa  §  A  Resp.  at  26). 
Consequently,  petitioner  asserts  that  the 
roses  imported  by  Simpson  &  Turner, 
consisting  of  rose  heads  with  very  small 
stems  or  of  roses  "normally  discarded  at 
the  farm  level  in  time  of  grading  due  to 
poor  appearance,  stage  of  development 
and  scarring"  meet  the  definition  of 
culls  and  should  thus  be  included 
within  the  scope  of  these  investigations. 

DOC  Position 

We  agree  with  Simpson  &  Turner.  See 
Scope  of  Investigation  above,  indicating 
that  loose  rose  foliage  (greens),  loose 
rose  p>etals  and  detached  buds  should  be 
excluded  from  the  scope  of  these 
investigations. 

The  scope  used  in  the  preliminary 
determination  clearly  stated  that  roses 
which  are  imported  as  individual 
blooms  (stems)  or  in  bouquets  or 
bunches  are  included.  However,  we 
asked  petitioner  to  comment  on  this 
scope  issue  at  the  December  12. 1994. 


Colombia  hearing,  at  which  time 
petitioner  clearly  stated  that  it  does  not 
consider  loose  rose  foliage,  loose  rose 
petals  or  buds  detached  from  the  stem 
to  be  included  in  the  scope  of  these 
investigations. 

Comments  Pertaining  to  US? 

Comment  4:  Annual  and  Monthly  U.S. 
Price  Averaging 

Petitioner  argues  that  USP  should  not 
be  averaged  over  a  full  month  or  over  a 
year  because  such  prices  would  be 
unrepresentative  of  transaction-specific, 
daily  or  weekly  U.S.  sales.  Petitioner 
claims  that  both  monthly  and  annual 
averaging  would  obscure  or  mask 
dumping.  Petitioner  contends  that 
monthly  averaging  would  mask 
dumping  of  roses  at  low  prices  within 
every  month  and  that  annual  averaging 
would  be  even  more  distortive, 
concealing  dumping  during  months  in 
which  major  holidays  occur. 

Petitioner  claims  that  the  facts  in  the 
instant  Roses  investigations  do  not 
support  the  reasons  articulated  in  the 
Flowers  administrative  reviews  for 
departing  from  the  normal  Department 
practice  of  using  daily  U.S.  prices. 
Specifically,  petitioner  maintains  that, 
because  roses  have  a  shorter  life  span 
than  other  fresh  cut  flowers,  there  is  no 
basis  for  using  a  monthly  average  U.S. 
price.  Petitioner  also  asserts  that 
respondents'  inability  to  control 
production,  timing,  or  prices  is 
irrelevant  to  the  application  of  the 
averaging  provision  in  the  statute. 

Respondents  claim  that  the 
Department  erred  in  the  preliminary 
determination  by  comparing  one 
average  constructed  value  encompassing 
all  varieties  and  stem  lengths  to  a 
product-specific  monthly  average  USP. 
Respondents  argue  that  tbis  comparison 
is  inappropriate  because,  although 
growers  do  not  maintain  cost  records  on 
a  variety-specific  or  stem-specific  basis, 
different  rose  products  have  different 
physical  characteristics  and  different 
costs  and  values  related  to  productivity 
and  consumer  preferences,  all  of  which 
result  in  widely  different  prices. 
Respondents  assert  that  if  costs  are 
standardized,  yet  prices  fluctuate 
according  to  consumer  demand  for 
particular  rose  products,  average  costs 
can  only  be  meaningfully  compared  to 
equivalent  average  prices  without 
artificially  creating  margins. 
Respondents  argue  that  an  annual 
average  constructed  value  should  be 
compared  to  an  annual  average  USE 
Respondents  state  that  the  unique 
factors  characterizing  rose  production, 
demand,  and  perishability,  in  addition 


to  extreme  seasonality,  compel  the  use 
of  annual  average  U.S.  prices. 

Respondents  maintain  that  using  any 
type  of  monthly  average  USP  in  the 
comparison  measures  only  seasonality 
and  not  dumping.  Specifically, 
respondents  argue  that  the  Department 
must  take  into  account:  (1)  That  the  USP 
cycle  is  an  unavoidable  consequence  of 
the  highly  seasonal  nature  of  U.S. 
demand;  (2)  the  high  perishability  of  the 
product;  (3)  the  rose  production  cycle  is 
geared  towards  consumer  demand 
which  is  concentrated  around 
Valentine's  Day;  and  (4)  roses  cannot  ht; 
stored  and  rose  production  is  a 
continuous  process  that  cannot  be 
turned  off  after  Valentine's  Day. 
According  to  respondents,  these 
conditions  result  in  unavoidable  price 
swings.  For  these  reasons,  respondents 
contend  that  using  any  type  of  monthly 
USP  average  artificially  creates  dumping 
margins  by  establishing  a  benchmark 
that  no  producer  can  meet. 

In  addition,  respondents  contend  th;it 
using  monthly  average  USP  does  not 
account  for  month-to-month  volatility 
caused  by  the  extreme  seasonality  of 
U.S.  demand.  Therefore,  respondents 
maintain  that  monthly  average  U.S. 
prices  are  not  representative  for 
purposes  of  comparison  with  an  annual 
CV  and  that  only  an  annual  average  USP 
captures  the  full  demand/production 
cycle,  undistorted  by  seasonal  factors. 

Regarding  petitioner's  contention  that 
the  Department  should  not  use  a 
monthly  USP  in  the  Roses  cases 
because,  unlike  flowers,  roses  have  a 
shorter  life,  Floramerica  points  out  IhHt 
shelf  life  alone  does  not  justify  a 
departure  from  the  Department's 
traditional  averaging  methodology  a.id 
further,  that  there  is  information  on  the 
record  which  shows  that  roses  do  not 
have  a  shorter  shelf  life. 

DOC  Position 

19  U.S.C.  1677f-l(b)  and  19  353.59(b) 
provide  the  Department  with  the 
discretionary  authority  to  use  sampling 
or  averaging  in  determining  United 
States  price,  provided  that  the  average  is 
representative  of  the  transactions  under 
investigation.  In  these  investigations,  we 
determined,  based  on  a  combination  of 
factors,  to  average  U.S.  sales.  The 
Department  was  confronted  with 
approximately  555,000  Colombian 
transactions  which,  when  combined 
with  the  number  of  estimated  U.S.  sales 
transactions  from  Ecuador,  exceeded 
one  million.  As  a  result,  a  decision  U> 
make  fair  value  comparisons  on  a 
transaction-specific  basis  would  place 
an  onerous,  perhaps  even  an  impossible, 
burden  on  the  Department  in  terms  of 
data  collection,  verification,  and 


analysis.  Consequently,  we  exercised 
our  discretion  in  order  to  reduce  the 
administrative  burden  and  maximize 
efficient  use  of  our  limited  resources. 
Additionally,  we  recognize  the  need  for 
consistency  in  our  treatment  of  these 
concurrent  investigations  and,  although 
the  number  of  transactions  may  vary 
between  the  two  countries,  uniform 
application  of  an  averaging 
methodology  ensures  that  both 
Colombia  and  Ecuador  will  be  treated 
on  the  same  basis.  See  the  June  24, 
1994,  Decision  Memorandum  pertaining 
to  reporting  requirements  from  Team  to 
Barbara  Stafford. 

Moreover,  we  took  into  account  that 
the  majority  of  respondents,  who  make 
U.S.  sales  on  consignment,  have  Httle,  if 
any.  ability  to  provide  the  level  of  detail 
which  would  have  been  required  for  the 
Department  to  do  a  transaction-specific 
analysis  because  unrelated  consignees 
generally  keep  accounts  for 
respondents'  U.S.  sales  in  monthly 
grower  reports.  Upon  review  of  data 
submitted,  and  later  verified,  we 
concluded  that  a  month  was  the  shortest 
period  of  time  which  would  permit  all 
respondents  to  provide  U.S.  sales 
information  on  a  uniform  basis,  thus 
ensuring  that  we  treated  all  respondents 
in  a  similar  manner  in  terms  of  data 
collection  and  analysis. 

Importantly,  because  of  the  highly 
perishable  nature  of  the  product,  we 
believe  that  monthly  averaging  of  U.S. 
prices  in  these  investigations  provides  a 
fair  and  more  representative  measure  of 
value.  Unlike  nonperishable 
merchandise,  respondent  growers 
cannot  withhold  their  roses  from  the 
market  to  await  a  better  price.  Rather, 
respondents  are  faced  with  the  choice  of 
accepting  whatever  return  they  can 
obtain  on  certain  sales,  so-called  "end- 
of-the-day"  and  "distress  sales",  or  of 
destroying  the  product.  Were  we  to 
perform  a  transaction-by-transaction 
comparison,  such  an  approach,  beyond 
the  limits  imposed  on  the  Departnient  as 
described  above,  would  give  undue  and 
disproportionate  weight  to  end-of-the- 
day  sales.  Even  where  a  respondent's 
normal  sales  were  above  fair  value,  he 
could  be  found  to  be  dumping  solely  on 
the  basis  of  sales  made  as  a  result  of 
perishability.  By  adopting  a  monthly 
averaging  period,  we  ensure  that  the 
entire  range  of  distress  and  nondistress 
sale  prices  are  covered. 

Furthermore,  while  use  of  actual 
irices  and  transaction-by-transaction 
data  is  the  norm,  the  statute  allows  for 
averaging  provided  such  averaging 
yields  representative  results.  We 
conclude  that,  in  light  of  the  above 
factors,  using  monthly  averages  of  U.S. 
sales  prices  constitutes  the  shortest 


period  necessary  to  capture  a 
representative  analysis  of  the  ordinary 
trading  practices  in  this  industry.  Our 
approach  is  consistent  with  the 
Department's  past  practice  in 
investigations  of  fresh  cut  flowers  as 
well  as  other  perishable  agricultural 
products.  See  Certain  Fresh  Cut  Flowers 
From  Colombia:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  55  FR  20491  (May  17.  1990); 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Fresh  Cut 
Flowers  From  Mexico,  52  FR  6361 
(March  3.  1987).  Furthermore,  our 
approach  has  been  upheld  consistently 
by  the  court.  See  Floral  Trade  Council 
V.  United  States,  775  F.  Supp.  1492 
1500-2  (CIT  1991);  Asociacion 
Colombiana  de  Exportadores  de  Flores 
V.  United  States.  704  F.  Supp.  1114  (CIT 
1989). 

Lastly,  we  are  unpersuaded  by  two    ' 
additional  arguments  proffered  by 
petitioner  to  shorten  the  averaging 
period  in  these  investigations.  First, 
petitioner  claims  a  factual  distinction 
between  the  life-span  of  a  rose  and  a 
fresh  cut  flower.  However,  we  find  that 
the  record  in  these  investigations 
establishes  that  from  the  time  of 
importation,  roses  last  approximately 
seven  to  ten  days,  while  flowers  last" 
approximately  ten  to  fourteen  days  and 
both  may  be  held  for  more  than  one 
week  in  refrigerated  coolers.  Thus,  we 
find  this  to  be  a  distinction  without  a 
difference.  Second,  petitioner  argues 
that,  by  not  using  a  shorter  averaging 
period,  dumping  during  peak  holiday 
periods  such  as  at  Valentine's  Day,  will 
elude  the  Department.  According  to 
petitioner,  sales  of  roses  imported  before 
this  holiday,  but  which  are  sold  after  the 
holiday  when  demand  is  quite  low,  will 
be  sales  at  dumped  prices.  The 
petitioner  dues  not  consider  such 
dumped  sales  legitimately  within  the 
category  of  end-of-the-day  sales,  for 
which  our  averaging  period  is  designed 
to  fairly  account.  Rather,  petitioner 
argues  that  by  averaging  these  low- 
priced  sales  with  high-priced  holiday 
sales  for  the  month  of  February, 
dumping  will  be  understated.  While  we 
recognize  that  using  a  monthly 
averaging  period  could  result  in  some 
offsetting  of  high-priced  sales  with  low- 
priced  sales,  we  believe  that  overall, 
monthly  averaging  is  representative  of 
the  transactions  under  investigation. 
Moreover,  in  verifying  numerous 
companies'  February  grower  reports  we 
found  that  only  an  insignificant  number 
of  roses  were  imported  in  February  after 
Valentine's  Day,  as  compared  to  the 
overwhelming  volume  imported  during 


the  first  13  days  of  the  month,  thus 
ameUorating  this  circumstance. 

Annual  Averaging 

While  we  recognize  that  averaging  is 
necessary  in  these  investigations,  we 
believe  that  averaging  U.S.  sales  prices 
over  a  year  is  inappropriate.  As  we 
stated  in  Flowers, 

nothing  in  the  statute,  the  legislative  history, 
or  the  Department's  practice  (including  Final 
Determination  of  Sales  of  Not  Uss  Than  Fair 
Value:  Fresh  Winter  Vegetables  from  Mexico 
(45  FR  20512;  March  24, 1980)  supports  the 
broad  notion  of  annual  averaged  U.S.  prices. 
Annual  averaging  would  extend  too  much 
credit  to  respondents  by  allowing  them  to 
dump  for  entire  months  when  demand  is 
sluggish,  so  long  as  they  recoup  their  losses 
during  months  of  high  demand. 

See  Final  Results  of  Antidumping 
Administrative  Review  and  Revocation 
in  Part  of  the  Antidumping  Dutv  Order- 
Certain  Fresh  Cut  Flowers  from 
Colombia.  56  FR  50554,  50556  (October 
7,  1991).  The  CIT  has  agreed  with  the 
Department  that  monthly  averaging 
adequately  compensates  for 
perishablilty  but  averaging  over  a  longer 
period  could  obscure  dumping.  See 
Floral  Trade  Council  v.  United  States, 
775  F.  Supp.  1492.  1500  (CIT  1991). 

Even  though  respondents  argue  that 
the  demands  of  the  U.S.  market 
determine  their  U.S.  pricing  and  that 
they  are  price  takers  rather  than  price 
setters,  we  note  that  the  intent  to  dump 
is  not  the  issue.  See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Fresh  Cut  Flowers  from  Mexico 
52  FR  6361,  6364  (March  3,  1987).  The 
issue  is  whether,  in  fact,  dumping  is 
occurring. 

Comment  5:  Product  Averaging 

Regarding  the  use  of  variety  and  stem- 
specific  monthly  average  USPs, 
respondents  contend  that  the 
Department  is  bound  by  its  longstanding 
administrative  practice  in  the  original 
investigations  and  subsequent 
administrative  reviews  of  Flowers  to 
calculate  monthly  average  USPs  by 
flower  type,  without  regard  to  variety  or 
grade.  Additionally,  the  Department  has 
consistently  concluded  that  comparing 
CV  data  by  flower  type  to  grade  or 
variety-specific  USPs  would  produce 
unfair  and  distorted  results. 
Respondents  maintain  that  the 
Department  has  not  furnished  any 
reasonable  explanation  for  its  departure 
from  this  practice  in  the  preliminary 
determination. 

Respondents  urge  the  Department  to 
compare  all  rose  products  to  all  rose 
products  on  an  annual  average  basis. 
Alternately,  respondents  request  that 
the  Department  compare  product- 
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specific,  monthly     '^  .prices  to 
identical  product-specific,  monthly 
FMV  prices  Respondents  note  that 
where  FMV  is  not  available,  CV  should 
be  used.  However  the  profit  element 
should  be  monthly  FMV  profit,  not 
annual  FMV  profit.  In  addition, 
respondents  argue  that  average  CV  of  all 
products  combined  must  be  compared 
to  U.S.  prices  of  non-matched  products. 

Petitioner  argues  that  product 
averaging  should  not  be  used  to 
obhterate  differences  in  prices  due  to 
physical  differences  in  roses.  Petitioner 
stresses  that  it  is  particularly  important 
that  the  prices  of  the  low-priced  Visa 
roses  are  not  averaged  together  with 
prices  of  other  red  roses.  Petitioner 
maintains  that  an  average  across 
varieties,  colors,  or  stem  lengths 
substantially  distorts  the  market  reality. 

DOC  Position 

We  agree  with  respondents  that 
averaging  by  flower  type  is  appropriate 
in  this  investigation.  Consistent  with 
Flowers,  where  possible,  we  compared 
USP  and  CV  on  a  rose  type  basis,  i.e., 
hybrid  tea,  sweetheart,  etc.  See,  e.g., 
Fresh  Cut  Flowers  From  Colombia,  59 
PR  15159,  15160-61  (March  31,  1994) 
(4th  admin,  review  final).  For  a  number 
of  companies,  however,  we  were  unable 
to  compare  USP  and  CV  on  a  rose  type 
basis  because  the  respondents  do  not 
keep  their  cost  data  in  such  a  fashion. 
As  a  result,  in  order  to  ensure  an 
"apples-to-apples"  comparison,  we 
aggregated  U.S.  price  data  to  arrive  at  a 
weighted-average  monthly  USP  for  all 
rose  types  for  comparison  with 
respondents'  single  average  CV  for  all 
rose  types.  While  it  would  have  been 
preferable  to  disaggregate  rose  costs  for 
these  respondents  in  order  to  make  a 
fair  value  comparison  on  a  rose  type 
basis,  we  were  not  able  to  do  so  in  this 
investigation  because  the  data  were  not 
available  and  we  did  not  present 
respondents  with  a  methodology  for 
disaggregating  costs.  However,  we 
intend  to  do  so  in  any  future 
admini^ative  reviews  if  an  order  is 
issued.  We  will  seek  to  devise  a  method 
to  enable  us  to  compute  cost  bv  rose 
type,  which  will  not  require 
respondents  to  change  their  method  oj 
recordkeeping. 

Comments  Pertaining  to  Third  Country 

Comment  6:  Third  Country  as  Basis  for 
FMV 

Petitioner  maintains  that  there  is  no 
basis  in  law  for  rejecting  third  country 
prices  that  are  adequate  to  establish  a 
viable  market.  In  addition,  petitioner 
states  that  the  Department's  regulations 
state  a  preference  for  the  use  of  third 


country  prices,  where  the  home  market 
is  not  viable.  Petitioner  maintains  that 
the  statute  prescribes  adjustments  for 
differences  in  circumstances  of  sale, 
which  can  take  account  of  differences  in 
markets,  but  it  does  not  permit  the 
Department  to  simply  reject  a  viable 
market,  due  to  factors  other  than 
dissimilar  merchandise,  for  the 
purposes  of  determining  FMV. 

Petitioner  claims  that  there  is  no 
evidence  on  the  record  to  estabUsh  that 
third  country  prices  are  incompatible 
for  comparison  to  U.S.  prices.  Petitioner 
questions  the  vahdity  of  respondents' 
statistical  studies,  claiming  that  the 
statistical  analyses  provided  by  Drs. 
Botero  and  Sykes  and  Levds  are 
unworthy  of  consideration  because  they 
exclude  the  impact  of  dumping  in  their 
price  analyses.  According  to  petitioner, 
if  the  Colombian  and  Ecuadoran 
growers  are  dumping  during  the  several 
off-peak  (non-holiday)  months  in  the 
U.S.  market,  but  not  in  other  markets, 
such  dumping  would  produce  price 
changes  in  the  U.S.  market  that  are 
much  sharper  and  greater  than  the  price 
changes  in  Europe,  thereby  causing  the 
greater  volatility  in  the  U.S.  market 
identified  by  respondents.  Petitioner 
adds  that,  because  the  Colombian  and 
Ecuadoran  imports  constitute  such  a 
large  percentage  of  the  U.S.  market  and 
because  they  sell  through  consignment 
agents  on  a  national  basis,  the  supply  of 
Colombian  and  Ecuadorian  roses 
uniformly  depresses  U.S.  prices 
whenever  those  imports  oversupply  the 
U.S.  market. 

Petitioner  argues  that  the  Botoro  and 
Sykes  and  Lewis  reports  are  further 
skewed  because  they  use  the  prices  of 
a  single  variety  of  red  rose,  the  Visa, 
which  it  asserts  is  the  most  price 
sensitive.  Moreover,  these  reports  did 
not  provide  source  documentation 
showing  the  composition  of  the  Dutch 
auction  prices  relied  upon.  Thus,  it  is 
unclear  how  many  varieties  of  roses 
were  included  in  the  comparison 
database.  In  addition,  since  Colombian 
and  Ecuadoran  roses  sold  on  the 
Aalsmeer  auction  account  for  only  a 
very  small  portion  of  all  roses  exported 
to  the  EU,  Aalsmeer  prices  may  not  be 
representative  of  Colombian  and 
Ecuadorian  rose  prices  in  the  EU. 

Petitioner  argues  that  the  statements 
provided  in  the  Hortimarc  Report  based 
on  FTD  data,  which  included  traditional 
retail  florists  and  excluded  non- 
traditional  outlets  such  as  supermarkets, 
and  mass  merchandisers,  ignores  a 
significant  number  of  spontaneous 
purchases  from  their  analysis. 

Petitioner  states  that  the  Stem  & 
Wechsler  argument  regarding  the 
opposing  demand  strains  of  the  U.S.  and 


EU  market  are  irrelevant  to  the 
comparison  of  foreign  maricet  values 
and  U.S.  prices.  Petitioner  maintains 
that  the  U.S.  market  is  as  supply  driven 
as  any  other  market  during  non-holiday 
months. 

Petitioner  recognizes  that  in  the 
second  administrative  review  of  Fresh 
Cut  Flowers  From  Colombia,  (55  FR 
20491,  May  17,  1990)  (Flowers),  the 
Department  departed  from  its  normal 
practice  and  rejected  third  country 
prices  in  favor  of  CV  for  the  following 
three  reasons:  1)  third  country  and  U.S. 
price  and  voliune  movements  were  not 
positively  correlated  which  showed  that 
different  forces  operated  in  the  relevant 
markets,  in  some  instances,  pushing 
prices  in  opposite  directions;  2)  third 
country  sales  only  occurred  in  peak 
months  which  resulted  in  a  distorted 
comparison  of  off-peak  U.S.  prices  to 
peak  third  country  prices;  and  3)  the 
perishable  nature  of  flowers  and  the 
inability  to  control  short-term 
production  resulted  in  "chance"  sales. 

Petitioner  argues  that  the 
Department's  analysis  of  statistical  data 
on  the  record  in  these  investigations 
confirmed  a  positive  correlation  in 
prices,  thus  refuting  the  principal 
finding  of  the  Flowers  case.  In  fact, 
petitioner  argues  that  the  basis  for 
creating  an  exception  to  the  statutory 
preference  for  price-to-price 
comparisons  was  the  presence  of  a 
negative  correlation.  Regarding 
volatility,  petitioner  notes  that  in 
Flowers,  the  Department  never  required 
that  prices  be  equally  volatile  in  each 
market;  volatility  alone  does  not  requin; 
the  Department  to  reject  a  price-to-pricp 
comparison.  In  fact,  petitioner  argues 
that  in  Flowers  the  Etepartment  found 
differences  in  volatility  between  the 
U.S.  and  European  markets  and  price 
movement  in  opposite  directions  in 
each  market. 

Regarding  the  second  factor, 
petitioner  observes  that,  unlike  the 
Flowers  case,  third  country  sales  of 
roses  even  occur  in  off-peak  months  and 
argues  that  the  Department's  six-month 
weighted  average  FMVs  take  into 
account  seasonal  peaks  and  off-peaks. 
Moreover,  petitioner  maintains  that 
major  flower  buying  holidays  are  the 
same  in  all  markets  and,  therefore, 
peaks  will  occur  at  similar  times  in  all 
markets. 

Finally,  with  regard  to  the  issue  of 
perishability  and  production  control, 
petitioner  maintains  that  respondents 
may  control  production  by  pinching 
back  rose  buds.  In  addition,  petitioner 
notes  that  there  is  evidence  on  the 
record  indicating  that  third  country 
sales  of  roses  are  stable,  some  occurring 
as  a  result  of  negotiated  standing  orders 


and,  therefore,  there  is  a  lesser 
incidence  of  chance  sales  then  was 
present  in  Flowers.  PeUUoner  contends 
that  statements  by  respondents 
regarding  a  potential  shift  of  exports 
from  third  country  markets  to  U.S. 
markets  reveals  the  extent  to  which 
respondents,  in  fact,  control,  plan,  and 
target  their  rose  exports  to  certain 
markets. 

Respondents  claim  that  third  countr>' 
prices  should  be  rejected  in  favor  of  CV 
because  the  three  factors  found  in 
Flowers  are  present  in  these  cases.  With 
regard  to  the  first  Flowers  factor, 
respondents  quote  empirical  evidence 
on  the  record  showing  substantial 
differences  in  demand  and  pricing 
seasonality  between  U.S.  and  third 
country  markets.  Respondents  argue 
that  there  are  two  principal  aspects  of 
seasonality:  timing  [i.e.,  the  point  in 
time  at  which  demand  peaks  and 
valleys  occur  in  seasonal  cycles)  and 
volatility  (j.e.,  the  magnitude  of  peaks 
and  valleys).  Respondents  argue  that,  in 
Flowers,  the  Department  relied  on  both 
differences  in  timing  and  in  volatility  to 
explain  why  it  rejected  third  country 
prices.  Respondents  assert  that  in  the 
rose  industry,  as  in  the  flower  industry. 

(1)  the  U.S.  market  is  holiday-demand  ' 
driven;  (2)  U.S.  demand  is  not  a  stable 
consumption  base  because  the  majority 
of  roses  are  purchased  primarily  as  gifts- 
and  (3)  the  U.S.  market  is  demand 
driven.  In  contrast,  respondents  state 
that  (1)  the  European  market  is  marked 
by  relatively  even  year-round  demand; 

(2)  flower  purchasing  on  a  more  regular 
basis  (not  tied  to  gift  giving)  is  a  deep 
rooted  tradition  in  Europe;  and  (3)  the 
European  market  is  supply  driven. 

Respondents  have  submitted  several 
statistical  analyses  of  the  different 
markets  which,  they  claim,  conclusively 
show  that  the  seasonal  demand  and 
pricing  patterns  are  significantly 
different  between  the  markets. 
Respondents  point  to  the  second  Botero 
report  and  the  Sykes  &  Lewis  report 
which  states  that  the  mere  presence  of 
a  price  correlation  is  insufficient  proof 
that  demand  patterns  are  equivalent. 
Respondents  contend  that  while 
petitioner  criticizes  their  statistical 
analysis,  petitioner  has  not  provided 
any  independent  correlation  analysis 
regarding  U.S.  and  third  country  prices 

With  regard  to  the  second  Flowers 
factor,  access  to  third  country  markets, 
respondents  claim  that  peUti'oner's  own 
data  rebut  the  contention  that 
respondents  have  substantial 
continuous  access  to  third  country 
markets  because  there  are  no  Colombian 
and  Ecuadorian  imports  of  roses  in  at 
least  one  month  for  every  country  for 
which  petitioner  has  provided  data. 
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Respondents  assert  that  petitioner's 
claim  that  Colombian  and  Ecuadorian 
production  is  planned  with  third 
countries  in  mind,  and  that  roses  are 
sold  at  the  same  fixed  price  over  a 
period  of  time  as  a  result  of  a  pre- 
negotiated  arrangement,  is  a 
misunderstanding  of  the  facts  on  the 
record. 

In  addition,  respondents  claim  that 
combining  third  country  markets  would 
not  rectify  the  gaps  created  by  the 
absence  of  sales  in  all  months  in 
individual  markets.  Respondents  note 
that  adding  two  markets  with  partial 
year  sales  is  still  tantamount  to  using 
only  peak  prices  for  foreign  market 
value.  With  regard  to  the  third  Flowers 
factor,  respondents  claim  the  control 
and  perishability  factor  relied  upon  by 
the  Department  in  the  Flowers  case  is 
equally  appficable  to  roses.  Respondents 
cite  to  portions  of  the  Department's 
Roses  preliminary  determination  where 
the  Department  noted  that  there  are 
substantial  similarities  between  flowers 
and  roses  in  perishability  and  short- 
term  lack  of  production  control. 
Respondents  also  cite  to  the  first 
Tayama  report  which  states  that  roses 
are  even  more  perishable  than  fresh  cut 
flowers. 

Respondents  claim  that  petitioner 
oversimplifies  their  argument  regarding 
seasonality  by  neglecting  to  view  all 
aspects  of  the  Flowers  exception:  the 
unique  combination  of  differences  in 
seasonality  between  U.S.  and  third 
country  markets  for  a  highly  perishable 
product  for  which  production  cannot  be 
controlled  in  the  short  term.  Thus, 
respondents  maintain  that  the  Roses 
case  is  a  logical  extension  of  the  Flowers 
case. 


DOC  Position 

The  Department  agrees  with 
respondents.  In  the  preliminary 
determination,  we  rejected  respondents' 
request  to  use  CV  as  the  basis  for  FMV 
because  we  determined  that  the  record 
at  that  time  did  not  support  the 
apphcation  of  the  F/owers' precedent. 
Since  the  preliminary  determination,  a 
considerable  amount  of  new 
information  has  been  submitted.  Based 
on  our  review  of  this  new  information, 
we  have  determined  that  the  records  in 
these  cases  warrant  rejection  of  third 
country  sales  in  favor  of  CV.  See  the 
January  26.  1995.  Decision 
Memorandum  pertaining  to  third 
countr>-  versus  constructed  value  from 
the  Team  to  Barbara  Stafford  for  a  more 
detailed  discussion  of  this  issue. 

Information  on  the  record  establishes 
that  the  three  factors  idenUfied  by  the 
Department  in  Flowers  as  supporting  the 
use  of  CV  are  saUsfied  in  this  case.  First, 


the  market  for  roses  in  the  U.S.  differs 
significantly  from  the  markets  in  third 
countries.  For  example,  as  in  Flowers. 
price  and  quanUty  within  the  United 
States'  rose  market  are  positively 
correlated;  however,  the  price  and 
quantity  writhin  Europe,  Canada,  and 
Argentina  are  negatively  correlated. 

Similarly,  the  U.S.  market  for  roses, 
like  the  U.S.  market  for  flowers,  is  more 
volatile  in  terms  of  price  and  quantity 
movements  than  the  markets  in  third 
countries  markets;  the  European  per 
capita  consumption  of  flowers  is  four  to 
ten  times  greater  than  the  United  Stat.'s 
and  Colombian  and  Ecuadorian 
producers  have,  in  general,  limited 
access  to  the  main  third  countr>- 
markets,  i.e..  the  Dutch  auction.  Thus, 
the  differences  in  the  rose  markets  are 
similar  to  the  differences  that  existed  in 
Flowers. 

The  second  Flowers  factor  we 
considered  was  whether  a  comparison 
of  third  country  sales  to  U.S.  sales 
would  require  comparisons  of  low-price 
U.S.  sales  in  off-peak  months  with  high- 
pnce  third  country  sales  in  peak 
months,  or  vice  versa.  In  the 
preliminary  determination,  we  found 
that  this  factor  was  not  present  in  these 
investigations  because  (1)  there  were 
sufficient  third  country  sales  in  each 
month  of  the  POI  (when  markets  were 
combined);  and.  (2)  using  two  six-month 
FMV  periods  reduced  distortion  caused 
by  price  comparisons  involving  peak 
and  non-peak  periods. 

For  purposes  of  this  final 
determination,  we  have  determined  that 
use  of  third  country  prices  could  result 
in  off-peak  U.S.  sales  being  compared 
with  peak  third  country  sales.  While 
six-month  averages  am'efiorate  potential 
distortions,  almost  all  of  the 
respondents  do  not  have  third  country 
sales  in  every  month  of  the  POI.  It  is  " 
only  by  combining  markets  that 
respondents  have  sales  in  each  month  of 
the  POI.  If  we  were  to  use  third  country 
prices  as  the  basis  for  FKfV  prices 
during  peak  periods  in  one  third 
country  could  be  combined  with  prices 
during  peak  periods  in  another  third 
country.  These  peak  prices  would  then 
be  compared  to  both  peak  and  non-peak 
periods  in  the  United  States.  We  find 
that  this  factor  supports  use  of  CV  in 
these  cases,  albeit  to  a  somewhat  lesser 
degree  than  in  Flowers. 

The  third  Flowers  factor  we 
considered  was  the  extreme 
perishability  of  roses— i.e.,  the  inability 
to  control  short-term  production— and 
the  resultant  "chance"  element  to  .sales. 
As  noted  in  our  preliminary 
determinations,  there  are  substantial 
similarities  between  the  subject 
merchandise  in  these  investigations  and 
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Flowers:  (1)  roses,  like  flowers,  are 
extremely  perishable;  (2)  rose  growers 
have  relatively  minor  control  over  short- 
term  production;  (3)  rose  production  is 
also  affected  by  exogenous  factors  (e.g., 
weather,  disease,  etc.)  like  other  flowers; 
and  (4)  roses  cannot  be  stored  and  we 
note  that  there  are  only  very  minor 
alternative  uses  (e.g.,  drying). 

In  conclusion,  we  have  determined 
that  the  factors  that  led  the  Department 
use  CV  instead  of  third  country  prices 
in  Flowers  are  present  in  these 
investigations.  Therefore,  we  have 
adopted  CV  as  the  basis  for  comparison 
with  U.S.  prices. 

Conunents  Pertaining  to  Related  Party 
Commissions 

Comment  7:  Related  Party  Commissions 

Petitioner  requests  that  commissions 
paid  to  consignment  agents  should  be 
deducted  from  USP  even  where 
consignees  are  related  parties. 
Specifically,  petitioners  argue  that  (1) 
the  statute  directs  us  to  deduct 
commissions  from  USP  in  ESP 
situations,  without  discretion  to 
disregard  U.S.  commissions  in  related 
party  transactions;  (2)  in  Timken,  the 
court  recognized  that  the  statute 
required  a  deduction  when  a  U.S. 
importer  was  paid  commissions,  as 
opposed  to  earning  "profits;"  (3)  the 
statute  should  be  followed,  regardless  of 
the  fact  that  commissions  were  not 
deducted  in  Flowers;  and  (4)  we  should 
deduct  U.S.  indirect  selling  expenses  if 
such  expenses  exceed  the  related 
consignee's  commissions,  in  accordance 
with  19  U.S.C.  1677a(e)(2). 

Respondents  claim  that  the 
Department's  treatment  in  the 
preliminary  determination  of  related 
party  sales  commissions  is  invalid.  They 
argue  that  deducting  the  related 
importer's  commission  from  U.S.  price 
has  the  effect  of  deducting  the 
importer's  profit,  which  the  Department 
does  not  have  the  authority  to  do.  The 
Department  should  deduct  the 
importer's  actual  selling  expenses  rather 
than  intracompany  transfers. 
Respondents  argue  that  the 
Department's  approach  is  inconsistent 
with  past  practice  since  related  party 
commissions  have  never  been  treated  as 
a  direct  selling  expense,  but  rather  have 
been  collapsed  in  the  past  for  the 
purposes  of  determining  U.S.  price  and 
expenses.  Moreover,  respondents  assert 
that  the  Department's  statute  and 
regulations  do  not  authorize  the 
Department  to  deduct  the  higher  of 
related  party  commissions  or  related 
party  actual  expenses.  Respondents 
claim  that  in  selectively  choosing 
deductions  of  commissions  or  actual 


expenses,  the  IDepartment  fails  to 
account  for  the  fact  that  the  commission 
it  treats  as  a  cost  is  also  sales  related 
income  to  the  related  importer. 
Respondents  maintain  that  the 
Department  should  ignore  the  sales 
commissions  paid  between  related 
parties  on  ESP  sales,  regardless  of 
whether  such  commissions  are  at  arm's 
length,  and  treat  as  U.S.  indirect  selling 
expenses  the  importer's  share  of 
operating  and  selling  expenses  allocable 
to  the  exporter's  subject  sales. 

DOC  Position 

The  difference  between  a  related 
consignee's  commission  and  the  related 
consignee's  U.S.  indirect  selling 
expenses  is  equal  to  the  related 
consignee's  profit.  The  Department  does 
not  deduct  profit  from  USP  in  ESP 
transactions  because  the  law  does  not 
allow  it.  19  C.F.R.  353.41(e)  (1)  and  (2) 
do,  however,  instruct  us  to  make 
adjustments  in  ESP  situations  for 
commissions  and  expenses  generally 
incurred  by  or  for  the  accoimt  of  the 
exporter  in  selling  the  merchandise. 

With  respect  to  treatment  of  related 
party  commissions  paid  in  the  U.S.,  we 
have  in  the  past  looked  to  the  definition 
of  "exporter"  which  provides  that 
related  party  importers  are  to  be 
collapsed  with,  and  treated  as  part  of, 
the  exporter.  19  U.S.C.  1677(13).  In  this 
context,  it  is  inappropriate  to  treat  a 
commission  the  exporter  has  paid  to 
itself  as  an  expense.  The  expense  is  the 
actual  costs  incurred  by  or  for  the 
account  of  the  exporter. 

In  LMI-Le  Metalli  Industriale,  S.p.A.  v. 
United  States.  912  F.2d  455,  459  (Fed. 
Cir.  1990)  [LMI).  the  CAFC  indicated 
that  related  party  commissions  can  and 
should  be  adjusted  for  if  the 
commissions  are  at  arm's-length  and  are 
directly  related  to  the  sales  under 
review.'  By  implication,  an  arm's-length 
commission  includes  the  actual  indirect 
selling  expenses  incurred  by  the 
commissionnaire  and  the 
commissionnaire's  profits.  Thus,  LMI 
allows  us  to  deduct  the  profits  that  are 
implicit  in  the  commission.  The  facts  in 
LMI,  however,  are  distinguishable  from 
the  facts  in  these  investigations.  In  LMI, 
the  Court  directed  the  Department  to 
adjust  for  sales  commissions  paid  to  a 
related  subsidiary  of  the  respondent  in 
the  home  market.  The  sales  on  which 


'  In  Coated  Groundwood  Paper  from  Finland.  56 
FR  56363  (November  4,  1991).  which  was 
subsequent  to  LMI.  we  developed  guidelines  to 
determine  whether  commissions  paid  to  related 
parties,  either  in  the  United  States  or  in  the  foreign 
market,  are  at  arm's-length.  If,  based  on  the 
guidelines,  we  found  commissions  to  be  at  arm's- 
length,  we  staled  that  we  would  make  an 
adjustment  for  such  commissions. 


the  commissions  were  paid  in  the  home 
market  were  purchase  price-type 
transactions  made  with  the  assistance  of 
the  related  party  selling  agent.  The  issue 
of  how  to  treat  any  selling  expenses 
incurred  by  the  related  party  selling 
agent  in  addition  to  commissions  earned 
by  that  related  party  selling  agent  did 
not  arise  in  LMI. 

In  the  instant  investigations,  the  sales 
on  which  the  commissions  were  paid 
are  ESP  transactions  where,  because  the 
importer  of  the  merchandise  is  related 
to  the  exporter,  we  collapse  the  two 
pursuant  to  19  U.S.C.  1677(13)  and  base 
USP  on  the  sale  to  the  first  unrelated 
party.  In  contrast  to  LMI,  therefore,  the 
producer  and  its  related  party  selling 
agent  in  these  investigations  are 
collapsed.  Thus,  the  commission 
represents  an  intracompany  transfer  of 
funds.  Under  these  circumstances,  our 
past  practice  of  ignoring  intracompany 
transfers  is  still  applicable. 

Furthermore,  ESP  transactions  are 
fundamentally  different  from  purchase 
price  transactions  in  that,  with  respect 
to  ESP  transactions,  19  U.S.C.  1677a(e), 
specifically  allows  for  deductions  of 
indirect  expenses.  In  contrast,  with 
respect  to  purchase  price  transactions, 
19  U.S.C.  1677a{d)  only  allows  an 
adjustment  for  indirect  expenses  when 
there  are  commissions  in  one  of  the  two 
markets.  Therefore,  when  commissions 
are  paid  in  an  ESP  situation,  the 
opportunity  for  double  counting  exists; 
this  problem  does  not  arise  in  a 
purchase  price  situation  like  the  one 
reviewed  by  the  Court  in  LMI. 

Whether  the  sales  involved  are 
purchase  price  or  ESP,  the  Department's 
goal  is  to  derive  a  reliable  USP  by 
subtracting  actual  expenses  from  actual 
sales  prices.  A  commission  paid  by  the 
exporter  to  its  collapsed  related 
importer  is  not  an  expense  incurred  by 
the  exporter;  rather  the  actual  expenses 
incurred  by  the  exporter  are  the  indirect 
selling  expenses  of  the  related 
consignee. 

At  the  preliminary  determination,  we 
determined  that  related  party 
commissions  were  directly  related  to  the 
sales  under  consideration.  However,  we 
agree  with  respondents  and,  for  the  final 
determination,  considered  commissions 
an  intracompany  transfer.  We  have 
therefore,  deducted  only  the  amount  of 
U.S.  indirect  selling  expense  for  all 
companies  with  related  party 
commissions. 

Comments  Pertaining  to  Accounting 

Comment  8:  Inflation  Adjusted 
Depreciation  and  Amortization 

Petitioner  argues  that  the  Department 
should  compute  respondents' 
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depreciation  expense  based  on  asset 
values  which,  in  accordance  with 
Colombian  GAAP,  have  been  adjusted  to 
reflect  the  effects  of  inflation.  Petitioner 
notes  that  respondents  computed 
depreciaUon  charges  for  rose  production 
costs  based  oo  the  historical  cost  of  the 
underlying  fixed  assets.  Petitioner 
maintains  that  because  of  the  effects  of 
inflation  on  prices,  respondents' 
methodology  inappropriately  matches 
historical  depreciation  charges  based  on 
past  price  levels  with  revenues 
generated  from  the  sale  of  roses  at 
current  price  levels. 

Petitioner  notes  that  in  past  cases 
involving  hyperinflationary  economies, 
the  Department  has  corrected  for  the 
effects  of  inflation  by  computing  cost  of 
production  based  on  respondent's 
replacement  costs.  Petitioner  argues  that 
although  the  POI  inflation  rates  in 
Colombia  did  not  meet  the  Departments 
normal  hyperinflation  threshold,  the 
annual  rate  of  inflation  nevertheless  has 
been  so  substantial  as  to  cause  the 
government  to  adopt  accounting 
standards  that  require  an  adjustment  for 
inflation.  Thus,  according  to  petitioner, 
the  Department  must  correct 
respondents'  reported  depreciation 
expense  in  order  to  avoid  distorting  the 
cost  of  rose  production. 

Respondents  claim  that  the 
Department  should  accept  their 
submitted  rose  production  costs  without 
taking  into  account  the  effects  of  the 
inflation  adjustment  on  depreciation 
expense.  Respondents  argue  that, 
although  the  inflation  adjustment  may 
result  in  additional  costs  in  their 
financial  statements,  these  are  not 
actual,  historical  costs.  Instead,  the 
inflation  adjusted  costs  are  "phantom" 
costs  required  by  tax  law,  but  not 
specifically  addressed  under  GAAP, 

Respondents  maintain  that  the 
purpose  of  the  tax  law  was  to  generate 
tax  revenues  for  the  government, 
because  any  write-up  of  fixed  assets  due 
to  inflation  results  in  additional  income 
that  must  be  recognized  in  a  firms 
financial  statements.  Respondents 
contend  that  if  the  Department 
determines  that  it  must  include  the 
effects  of  the  fixed  asset  inflation 
adjustment  in  respondents'  rose  CV, 
then  it  also  mus)t  reduce  CV  bv  the 
amount  of  finanicial  statement  income 
generated  by  th^  adjustment. 
Respondents  note  that  such  income  is 
directly  related  to  production  and.  thus, 
tiiere  is  no  basisi  for  failing  to  offset  costs 
if  the  inflation  adjustment  is  included  in 

Additionally,  respondents  claim  that 
the  Department  already  effectively 
makes  an  inflation  adjustment  through 
the  use  of  monthly  exchange  rates  in  its 
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computer  program.  Respondents  state 
that  the  exchange  rate  is  related  to 
differences  in  the  two  countries  rates  of 
inflation,  and  the  use  of  such  exchange 
rates  has  an  effect  equivalent  to  making 
the  year-end  inflation  adjustment. 
DOC  Position 


We  agree  with  petitioner  that 
respondents'  failure  to  follow  their 
normal  accounting  practice  of  adjusting 
depreciation  and  amortization  expenses 
for  the  effects  of  inflation  distorts  rose 
production  costs  for  purposes  of  our 
^tidumping  analysis.  The  exclusion  of 
the  inflation  adjustment  results  in  costs 
which  are  not  reflective  of  current  price 
levels  and  thus  produces  an  improper 
matching  of  revenues  and  expenses. 
Therefore,  we  have  revised  the 
submitted  COP  and  CV  figures  to  reflect 
inflation-adjusted  depreciation  and 
amortization  expenses  based  on  the 
growers'  normal  accounting  practices 

We  disagree  urith  respondents'  claim 
that  the  Department's  use  of  monthly 
exchange  rates  effectively  makes  an 
inflation  adjustment,  because  the 
exchange  rates  are  being  applied  to  costs 
which  are  reported  in  understated 
foreign  currency.  To  avoid  distortion  in 
production  costs,  we  have  used  annual 
average  constructed  value  figures  and 
converted  them  to  U.S.  dollars  using  a 
weighted-average  exchange  rate  based 
on  the  monthly  volume  of  roses  sold  by 
each  grower. 

We  also  disagree  with  respondents' 
assertion  that  income  resulting  from  the 
inflation  adjustment  is  directly  related 
to  production  an3"should  be  applied  as 
an  offset  to  financial  expense.  This 
annual  revaluation  of  non-monetary 
assets  does  not  represent  income  during 
the  POI.  Instead,  it  merelv  reflects  an 
increase  to  respondent's  financial 
statement  equity  due  to  the  restatement 
of  non-monetary  assets  to  account  for 
inflation. 

Comment  9:  Statutory  General  Expenses 
and  Profit 


Petitioner  claims  that  statutorjfr 
general  expenses  and  profit  should  be 
based  on  third  country  sales,  since  third 
country  sales  and  third  countn,-  profit 
and  general  expenses  would  be  used  as 
a  basis  for  FMV  when  home  market 
sales  are  not  available. 

Respondents  maintain  that  the  facts  of 
this  case  and  the  statute  require  that 
Department  calculate  profit  on  the  basis 
of  home  market  sales,  particularly  since 
the  Department  made  a  finding  in  its 
preliminary  determination  that  home 
market  sales  of  export  quality  roses  were 
made  in  the  ordinary  course  of  trade.  In 
addition,  respondents  note  that  where 
the  Department  used  third  country  price 


comparisons  in  its  preliminary 
determination,  if  in  the  final 
determination  the  Department  chooses 
to  reject  third  country  prices  in  the  final 
determination  in  favor  of  CV,  it  cannot 
use  annual  average  third  country  profit 
margins  in  calculating  CV.  because  this 
would  be  the  equivalent  of  comparing 
an  annual  average  third  country  price  to 
a  monthly  average  U.S.  price. 

DOC  Position 

In  calculating  CV.  we  used  selhng 
expenses  based  on  U.S.  surrogates  and 
the  eight  percent  statutory  minimum  for 
profit  where  there  was  not  a  viable 
home  market  for  export  quality  roses 
Where  there  was  a  viable,  but 
dissimilar,  third  country  markets,  we 
used  U.S.  surrogates  and  the  eight 
percent  statutory  profit  because  we  have 
determined  that  third  country  markets 
do  not  provide  an  appropriate  basis  for 
foreign  market  value.  See  Comment  6 
above. 

We  used  U.S.  selling  expenses  as  a 
sun-ogate  even  though  certain  producers 
had  viable  home  markets  for  culls 
which  are  included  in  the  general  class 
or  kind  of  merchandise. 

19  use  1677b(e)(l)(B)  states  that  the 
CV  of  imported  merchandise  shall 
include  an  amount  for  general  expenses 
and  profit  equal  to  that  usually  reflected 
in  sales  of  merchandise  of  the  same 
general  class  or  kind  as  the  merchandise 
under  consideration  which  are  made  by 
producers  in  the  country  of  exportation, 
m  the  usual  commercial  quantities  and 
in  the  ordinary  course  of  trade,  exreot 
that—  '  ^ 

(i)  the  amount  for  general  ex-penses 
shall  not  be  less  than  10  percent  of  the 
cost  as  defined  in  subparagraph  (A),  and 

(ii)  the  amount  for  profit  shall  not  be 
less  than  8  percent  of  the  sum  of  such 
general  expenses  and  cost. 
19  C.F.R.  353.50(a)  states  that  if  FMV  is 
based  on  CV.  the  Secretary  will 
calculate  the  FMV  by  adding  general 
expenses  and  profit  usually  reflected  in 
sales  of  merchandise  of  the  same  (lass 
or  kind  of  merchandise. 

However,  in  the  final  determination  of 
Certain  Granite  Products  from  Italy  53 
FR  27187,  27191-2  (July  19. 
1988)(comment  15).  the' Department 
stated  that,  due  to  the  uniqueness  of  ono 
of  the  such  or  similar  categories  of 
merchandise,  there  was  no 
comparability  between  sales  in  the 
home  market  and  sales  in  the  L'nitml 
States.  Therefore,  the  Department  'j.scd 
the  U.S.  soiling  e.xpenses  as  a  surr.n:,ite 
in  computing  CV  instead  of  home 
market  selling  expenses.  As  in  Ccrtsiin 
Granite  Products  from  Italy,  we  find 
that,  in  the  instant  investigations,  dills 
are  not  representative  of  the 
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merchandise  sold  in  the  United  States, 
as  these  products  are  by  definition  not 
export -quality. 

Comment  10:  Allocation  of  Production 
Costs  to  Cull  Roses 

Respondents  argue  that  the 
Department  incorrectly  calculated  CV 
by  requiring  growers  to  allocate 
production  costs  only  to  export  quality 
roses,  thereby  assigning  no  costs  to  cull 
roses.  Respondents  note  that  because 
cull  roses  are  included  in  the  class  or 
kind  of  merchandise,  they  should  be 
allocated  a  share  of  production  costs 
equal  to  that  of  export  quality  roses. 
Respondents  point  out  that  the 
Department  has  never  held  that  a 
product  covered  by  an  investigation 
should  be  treated  as  a  byproduct  having 
no  cost.  Respondents  also  argue  that  the 
*='ederal  Circuit  in  Ipsco.  Inc.  v.  United 
States,  965  F.2d  1056  (Fed.  Cir  1990) 
defined  byproducts  as  "secondary 
products  not  subject  to  investigation." 

Petitioner  asserts  that  cull  roses 
should  be  categorized  as  byproducts  to 
which,  from  an  accounting  standpoint, 
no  production  costs  should  be  allocated. 
Petitioner  claims  that  an  appropriate 
measure  for  determining  whether  a 
specific  product  represents  a  byproduct 
or  coproduct  is  to  determine  if  the 
production  process  would  still  be 
performed  if  the  product  in  question 
was  the  only  one  produced.  According 
to  petitioner,  no  rose  grower  would 
establish  operations  solely  for  the 
purpose  of  growing  culls  for  sale  and. 
therefore,  cull  roses  are  unmistakably 
byproducts.  Petitioner  notes  that  ITA 
has  consistently  and  correctly  treated 
cull  roses  as  byproducts,  with  revenues 
earned  from  their  sale  being  properly 
recognized  as  other  income  and,  thus, 
deducted  from  the  cost  of  producing 
export  quality  roses. 

DOC  Position 

We  disagree  with  respondents'  claim 
that  CV  was  calculated  incorrectly  by 
not  allocating  any  production  costs  to 
cull  roses.  When  determining  how  to 
allocate  costs  among  joint  products,  the 
Department  normally  relies  upon 
generally  accepted  accounting 
principles  (GAAP)  to  prescribe  an 
appropriate  cost  allocation 
methodology.  One  of  the  factors  used  to 
assess  the  proper  accounting  treatment 
of  jointly-produced  products  examines 
the  value  of  each  specific  product 
relative  to  the  value  of  all  products 
produced  during,  or  as  a  result  of,  the 
process  of  manufacturing  the  main 
product  or  products.  In  this  regard,  the 
distinguishing  feature  of  a  byproduct  is 
its  relatively  minor  sales  value  in 


comparison  to  that  of  the  major  product 
or  products  produced. 

The  Department's  general  practice  in 
agricultural  cases  has  been  to  offset  the 
total  cost  of  production  with  revenue 
earned  fi^m  the  sale  of  the  reject 
agricultural  products.  The  cultivation 
costs,  net  of  any  recovery  from 
byproducts,  are  then  allocated  over  the 
quantity  of  non-reject  product  actually 
sold.  See,  e.g..  Fresh  Cut  Flowers  from 
Colombia,  52  FR  6844  (March  5,  1987); 
Fresh  Cut  Flowers  from  Peru,  52  FR 
7003  (March  6,  1987);  FallHan'ested 
Round  White  Potatoes,  48  FR  51673 
(November  10,  1983);  Fresh  Cut  Roses 
from  Colombia,  49  FR  30767  (August  1. 
1984). 

In  Asociacion  Colombiana  de 
Exportadores  v.  United  States,  704  F 
Supp.  1114. 1125-26  (CIT  1989).  the 
Court  found  that  "(cluUs  were  often 
disposed  of  as  waste,  or  if  saleable,  were 
sold  for  low  prices  in  the  local  market. 
ITA's  treatment  of  non-export  quality 
flowers  as  a  byproduct  was  supported 
by  substantial  evidence.  The  record 
indicates  that  cull  value  was  relatively 
low  and  that  the  production  of  culls  was 
unavoidable.  These  both  have  been 
recognized  by  ITA  in  the  past  as  indicia 
of  byproduct  status."  The  CIT  further 
noted.  "Icjull  value,  if  determinable, 
should  be  deducted  from  cost  of 
production  and  production  costs  should 
not  be  allocated  to  culls." 

For  each  respondent  in  this 
investigation,  the  total  revenue 
generated  fi-om  the  sale  of  cull  roses  was 
minimal  when  compared  to  the  revenue 
generated  from  the  sale  of  export  quality 
roses.  Other  facts  concerning  the 
production  and  sale  of  cull  roses  are 
also  consistent  with  those  found  in  the 
investigation  and  subsequent 
administrative  reviews  of  Flowers.  We 
therefore  find  that  it  is  appropriate  to 
treat  cull  roses  sold  in  the  home  market 
as  a  byproduct  of  the  production  of 
export  quality  roses.  This  treatment  is 
consistent  with  the  Department's 
previous  practice  of  accounting  for  culls 
as  a  byproduct  in  the  calculation  of  COP 
and  CV. 

Finally,  we  disagree  with 
respondents'  argument  that  the 
inclusion  of  cull  roses  in  the  class  or 
kind  of  merchandise  compels  the 
Department  to  use  a  particular  cost 
accounting  methodology.  A  decision 
that  a  particular  product  is,  or  is  not, 
within  the  scope  of  a  proceeding  does 
not  dictate,  or  necessarily  have  any 
relationship  to,  t'le  selection  of  the 
particular  cost  accdunting  methodology 
that  must  be  applied  in  the 
determination  of  COP  and  CV. 

Unlike  respondents,  we  do  not  read 
the  Federal  Appeals  Court's  decision  in 


Ipsco  as  standing  for  the  proposition 
that  in  all  circumstances  a  byproduct  for 
accounting  purposes  cannot  be  within 
the  class  or  kind  of  merchandise  as  that 
term  is  defined  under  the  Act. 
Moreover,  as  discussed  above,  our 
decision  in  this  regard  has  been 
explicitly  upheld  by  the  CIT. 

Comment  11:  CV — Interest  Expense 

Respondents  argue  that  the 
Department  grossly  overstated  each 
respondents'  net  interest  expense  in 
calculating  CV  by  using  total  company 
wide  interest  expense  instead  of  the 
expense  allocable  to  rose  production. 
Respondents  request  that  the 
Department  correct  its  preliminary 
calculations  in  line  38  of  the  CV  tables, 
and  using  the  allocated  per  unit  interest 
expense  calculated  on  the  spreadsheet. 

Petitioner  agrees  with  respondents 
that  net  interest  expenses  were 
potentially  overstated  in  the  preliminary 
determination  and  ITA  should  allocate 
interest  expenses  on  a  sales  dollar  basis 
to  roses  and  then  to  rose  stems, 
provided  that  interest  expenses  reported 
were  in  fact  reported  with  respect  to  all 
sales  of  all  rose  types  to  all  markets. 

EKX  Position 

We  agree  that  for  some  respondents 
we  incorrectly  assigned  total  company- 
wide  financial  expenses  only  to  roses. 
For  purposes  of  the  final  determination, 
we  allocated  net  financial  expenses  to 
roses  and  non-subject  merchandise 
using  one  of  the  following 
methodologies,  each  of  which  we 
consider  reasonable:  cultivated  area, 
cost  of  sales  or  cost  of  cultivation.  We 
computed  a  per  stem  financial  cost  by 
dividing  the  net  financial  expenses 
related  to  roses  by  the  total  export 
quality  of  stems  sold. 

Comment  12:  CV — U.S.  Indirect  Selling 
Expenses 

Respondents  allege  that  the 
Department  incorrectly  included  U.S. 
indirect  selling  expenses  incurred  by 
respondents'  related  importers  in  its 
calculation  of  constructed  value. 
Respondents  claim  that  including  these 
expenses  in  constructed  value 
artificially  inflated  the  FMV,  since  these 
expenses  would  never  have  been 
incurred  to  sell  roses  in  the  home 
market.  In  addition,  respondents  object 
to  the  Department's  calculation  of  an 
eight  percent  profit  on  these  expenses, 
while  at  the  same  time  deducting 
related  party  commissions,  and  thereby 
all  profit  earned  by  the  related  importer, 
from  U.S.  prices.  Respondents  hold  that 
the  Department  should  include  only  all 
selling  expenses  incurred  in  Colombia 
and  Ecuador  in  its  calculation  of  CV 


Petitioner  claims  that  the  Department 
should  include  in  constructed  value 
direct  and  indirect  selling  expenses 
equal  to  those  expenses  incurred  in 
third  country  markets,  unless  such 
markets  are  not  viable.  And,  to  the 
extent  that  the  Department  deems  home 
market  sales  to  be  within  the  ordinary 
course  of  trade,  and  in  the  event  that  the 
home  market  for  any  given  respondent 
was  viable,  then  the  Department  should 
add  home  market  selling  expenses  to 
constructed  value.  Petitioner  states  that, 
in  the  absence  of  selling  expenses  fi-om 
either  the  home  or  third  country  market, 
the  Department's  practice  is  to  add  U.S. 
selling  expenses  in  computing  SG&A. 

DOC  Position 

For  those  companies  with  viable 
home  markets,  we  used  home  market 
indirect  selling  expenses.  For  those 
companies  without  viable  home  markets 
we  used  U.S.  indirect  selling  expenses 
as  a  surrogate.  See  Comment  9  above. 
Respondents'  objection  to  deduction  of 
related  party  commissions  is  addressed 
in  Comment  7  above. 

Comment  13:  Per  Unit  CV  in  Dollars 

Respondents  argue  that  the 
Department's  methodology  used  to 
obtain  the  per  unit  CV  in  dollars 
produces  a  distorted,  declining  per  unit 
dollar  CV.  Respondents  note  that  the 
Department's  method  involves 
converting  aimual  average  per  unit 
foreign-denominated  costs  to  monthly 
per  unit  dollar  figures  using  the 
monthly  exchange  rate,  which  in  part 
reflects  a  relatively  high  inflation  rate. 
Respondents  claim  that  in  order  to 
properly  obtain  the  average  per  unit  CV, 
the  Department  should  first  convert 
each  month's  total  foreign-denominated 
costs  using  that  month's  exchange  rate, 
and  then  sum  these  monthly  dollar  costs 
for  the  period.  Next,  the  total  dollar 
costs  should  be  divided  by  the  total 
quantity  of  roses  sold  to  obtain  the 
average  per  unit  CV  in  dollars  for  the 
period. 

Petitioner  does  not  object  to 
respondents'  request  for  modifications 
in  the  Department's  methodology, 
although  petitioner  suggests  that' such 
modifications  are  unnecessary.  If 
modified  however,  petitioner  argues 
that  it  is  inappropriate  to  apply  a 
foreign-dominated  interest  rate  in  order 
to  calculate  imputed  credit  costs,  unless 
the  exchange  rate  is  also  adjusted  for 
currency  devaluation. 

DOC  Position 

We  agree  that  in  this  case  the 
Department's  previous  methodology 
used  to  obtain  per  unit  constructed" 
value  in  U.S.  dol  ars  did  not  provide  an 
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accurate  result.  In  order  to  avoid 
distortion,  we  have  converted  home 
market  cost  in  local  currency  to  U.S. 
dollars  using  the  annual  average 
exchange  rate. 

Comment  14:  Home  Market  Price  Cost 
Test 

Respondents  maintain  that  the 
Department's  sales  below  cost  test  does 
not  test  whether  a  particular  product  is 
sold  below  its  cost  of  production. 
Respondents  argue  that  the 
Department's  normal  methodology  is  to 
compare  prices  to  model-specific  COPs. 
Because  respondents  were  only  able  to 
supply  the  Department  with  average 
COP  information  representing  an  entire 
range  of  rose  production,  they  argue  that 
the  Department  should  compare  annual 
average  COP  figures  to  average  home 
market  prices  of  all  varieties  and  stem 
lengths. 

Additionally,  respondents  state  that, 
to  account  for  price  seasonality,  the 
Department  must  use  armual  home 
market  average  prices  to  properiy  test 
whether  home  market  sales  prices 
permit  the  recovery  of  costs  in  a 
reasonable  time.  Respondents  refer  to 
the  Botero  Report  as  evidence  that  the 
unusual  seasonal  prices  of  roses  allow 
for  "below  average  costs  over  periods  of 
time,  including  months,  that  do  not 
cover  a  full  price  cycle." 

Petitioner  argues  that  the  court  has 
rejected  the  comparison  of  production 
costs  with  average  home  market  prices. 
See,  Timken  Co.  v.  United  States.  673  F 
Supp.  495,  516-17  (CIT  1987). 


DOC  Position 

While  it  is  our  normal  practice  in 
determining  sales  below  cost  to  compare 
the  price  of  each  sale  in  the  home 
market  to  the  cost  of  production  (COP) 
of  that  product  during  the  period  under 
investigation,  in  these  investigations  we 
were  not  able  to  do  so  because  the 
respondents  do  not  segregate  their  cost 
data  by  rose  type,  variety  and  stem 
length.  As  a  result,  we  determined  that 
to  compare  one  yearly  COP  (the  POI  in 
these  investigations  is  one  year),  which 
combines  all  export  quality  rose  costs  to 
prices  for  each  variety  of  export  quality 
roses  would  not  be  appropriate.  See 
Comment  5  above.  Instead,  we 
combined  prices  of  home  market  sales 
for  all  varieties  on  a  monthly  basis  to 
our  annual  COP.  in  conforming  with  our 
modified  cost  test  for  agricultural 
products,  as  discussed  below  in 
Comment  15. 

Although  respondents  urge  the 
Department  to  combine  individual  sales 
prices  for  all  export  quality  roses  in  the 
home  market  on  a  yearly  basis  to 
compare  to  the  yearly  COP  calculation 


for  export  quality  roses,  respondents 
have  not  persuaded  us  that  such  a 
radical  departure  from  our  procedure  is 
warranted  in  these  circumstances.  As 
discussed  in  Comment  15.  the 
Department  has  a  specific  test  for 
determining  whether  or  not  sales  are 
below  cost  that  encompasses  recovery  of 
costs  within  a  reasonable  time,  which 
we  have  applied  here. 

Comment  15:  50-90-10    Test 

Respondents  maintain  that  the 
Department  originally  intended  to 
change  its  10-90-10  test  to  a  50/50  test 
whereby,  if  less  than  half  of  all  sales 
were  below  cost,  then  all  sales  should 
be  used  in  creaUng  weighted-average 
FMVs.  and  if  half  or  more  of  the  sales 
were  found  to  be  sold  below  cost,  then 
home  market  sales  would  be  rejected  in 
their  entirety  and  FMV  would  be  based 
onCV. 

Petitioner  maintains  that  respondents 
have  misrepresented  the  Department's 
past  practice  and  ignored  judicial 
precedent.  PetiUoner  maintains  that  the 
current  50-90-10  test  by  which  the 
Department  removes  from  consideration 
"significant"  quantities  of  sales  made 
below  COP  but  uses  those  sales  made 
above  cost,  is  correct.  Petitioner 
maintains  that  the  courts  supported  the 
Department's  use  of  remaining  above- 
cost  sales  as  sufficient  for  FMV  in 
Timken  Co.  v.  United  States,  673  F 
Supp.  495,  516-517  (CIT  1987).  and  that 
the  basic  principle  applies  to  all 
products. 

DOC  Position 

We  disagree  with  respondents.  The 
Department  has  an  established  practice 
which  takes  into  account  the  realities  of 
selling  perishable  agricultural  products. 
In  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Fresh  Winter 
Vegetables  from  Mexico,  45  FR  20512 
20515  (March  24, 1980),  after  examining 
the  nature  of  sales  of  vegetables,  the 
Department  determined  that  it  was  a 
regular  business  practice  to  make  a 
relatively  high  number  of  sales  of  the 
subject  merchandise  below  cost  because 
of  the  perishability  of  the  product, 
which  rapidly  ages  into  non-salable 
merchandise.  As  a  result,  the 
Department  determined  that  were  it  to 
apply  the  normal  below  cost  test  used 
for  nonperishable  products,  i.e.,  the  10- 
90-10  test,  this  would  not  fairly  reflect 
the  economic  realities  of  the  ft-esh 
vegetable  industry.  As  a  result,  the 
Department  concluded  that  it  would 
permit  all  sales  at  below  cost  to  remain 
in  the  FMV  comparison  unless  more 
than  50  percent  wore  found  to  be  below 
cost. 
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This  modified  test  was  clarified  in  a 
rev  iew  of  Final  Results  of  Antidumping 
Duty  Administrative  Review;  Certain 
Ffffi/i  Cut  Flowers  from  Mexico,  58  FR 
1794. 1795  (January  17. 1991).  wherein 
the  Department  explicitly  stated  that  the 
test  to  be  applied  for  determining  sales 
below  cost  for  perishable  agricultural 
products  was  a  50-90-10  test,  i.e.,  if 
between  50  and  90  percent  of  home 
market  sales  consisted  of  prices  below 
cost,  then  only  the  below  cost  sales  were 
disregarded,  while  if  over  90  percent  of 
sales  were  below  cost  then  all  sales  in 
the  home  market  were  disregarded.  See 
Final  Results  of  Antidumping  Duty 
Review:  Certain  Fresh  Cut  Flowers  from 
Mexico.  56  FR  1795, 1795  (January  17, 
1991). 

This  modified  test  still  remains  our 
current  practice  and  respondents 
rationale  for  the  adoption  of  a  straight 
50-50  test  is  an  unmerited  modification. 
Were  we  to  adopt  respondents'  either/or 
position,  i.e.,  if  less  than  50  percent  are 
below  cost  we  will  use  all  sales,  and  if 
more  than  50  percent  we  will  disregard 
all  sales,  then  we  would,  in  effect,  be 
concluding  that  11  percent  of  widget 
sales  above  cost  are  sufficient  to  be  the 
basis  for  FMV  but  that  49  percent  of  rose 
sales  above  cost  are  insufficient.  This  is 
an  illogical  result,  which  we  are  not 
prepared  to  accept. 

Comment  16:  Duty  Deposit  Rate— Roses 
Shipped  But  Not  Sold 

Respondents  urge  the  Department  to 
adjust  the  deposit  rate  to  reflect  the  fact 
that  many  roses  imported  into  the  U.S. 
perish  or  are  destroyed  prior  to  sale.  To 
avoid  over  collecting  duty  deposits  on 
roses  that  never  reach  the  U.S.  market, 
and  since  there  is  no  way  of 
distinguishing  between  roses  that  will 
be  sold  and  roses  that  will  be  destroyed 
at  the  time  of  entry,  respondents  argue 
that  the  duty  deposit  rate  should  be 
adjusted  downward  to  reflect  the 
quantity  of  roses  shipped  to  the  United 
States,  but  not  sold.  This  practice  is 
being  used  in  Flowers.  Respondents 
suggest  the  Department  multiply  any  ad 
valorem  rates  it  calculates  by  the  ratio 
of  total  quantity  sold  divided  by  total 
quantity  shipped,  as  reported  by  each 
respondent. 

Petitioner  states  that  all  imports  at  the 
time  of  importation  are  potentially  for 
sale  and.  therefore,  must  bear  the 
appropriate  cash  deposit  rate.  Because 
the  percentage  of  roses  that  will  go 
unsold  varies  due  to  season,  weather, 
problems  in  transportation,  etc., 
petitioner  argues  that  there  is  no 
accurate  way  to  adjust  for  this  potential 
impact. 

Additionally,  petitioner  states  that  if 
the  Department  docs  adjust  the  duty 


deposit  rate  to  account  for  roses  shipped 
but  not  sold,  than  it  is  appropriate  to 
adjust  the  deposit  rate  to  reflect  the  fact 
that  values  entered  by  Customs  are 
arbitrarily  established  on  consignment 
entries.  Petitioner  argues  that  the  use  of 
the  calculated  USP  to  derive  a  cash 
deposit  rate  may  bear  no  relation  to  the 
value  used  by  Customs  for  collecting 
duties.  Therefore,  petitioner  believes 
that  the  duty  deposit  rate  should  be 
adjusted  upwards  so  that  the  duty 
amount  collected  reflects  the  potentially 
uncollectible  duty  deposits  calculated 
in  the  final  determination. 

DOC  Position 

We  disagree  with  respondent  that  the 
duty  deposit  rate  should  be  adjusted  for 
roses  shipped  but  not  sold.  We  do.    - 
however,  agree  with  respondent,  in  part, 
that  such  adjustment  is  appropriate  for 
assessment  purposes,  which  are  distinct 
from  duty  deposit  purposes.  In  the  case 
cited  by  respondents,  Fresh  Cut  Flowers 
from  Colombia  55  FR  20491  (May  17. 
1990),  the  Department  indicated  that  it 
would  make  such  an  adjustment  in 
preparing  assessment  instructions  to  the 
Customs  Service.  The  Department  did 
not  make  such  an  adjustioent  to  the 
duty  deposit  rates  in  that  case  and  has 
not  done  so  in  subsequent  reviews. 

We  agree  with  petitioners  that  all 
imports  at  the  time  of  importation  are 
potentially  for  sale,  and  that  the 
percentage  of  roses  which  go  unsold 
varies  with  the  seasons.  Moreover,  this 
percentage  will  likely  vary  with  each 
producer  and  reseller.  Thus,  any 
adjustment  contemplated  would  be 
speculative.  It  is  preferable  to  wait  until 
the  Department  prepares  assessment 
instructions  on  entries  covered  by  these 
deposit  rates  and  then  make  such  an 
adjustment  based  on  the  actual 
experience  of  the  affected  companies. 

Comment  1 7:  Cash  Deposits — The 
Department's  Sampling  Technique 

Respondents  claim  that  the  all  others 
cash  deposit  rate  calculated  by  the 
Department  is  not  based  on  a 
representative  sample  of  the  Colombian 
rose  exporting  population — it  merely 
reflects  the  experience  of  16  of  the 
largest  exporters.  Furthermore, 
according  to  respondents,  the  all  others 
rate  disregards  the  representativeness  of 
such  experience.  Respondents  maintain 
that  this  is  inconsistent  with  the 
Department's  statutory  requirement  that 
any  averages  and  samples  used  must  be 
representative  of  the  whole.  See  19 
U.S.C.  1677f-l(b). 

DOC  Position 

We  disagree  with  respondents.  The 
Department's  normal  practice,  in 


accordance  with  its  regulations,  is  to 
select  that  number  of  the  largest 
exporters  of  the  subject  merchandise 
needed  to  represent  60  percent  of  the 
imports  into  the  United  States  fi-ora  the 
country  under  investigation.  Due  to  the 
large  number  of  companies  needed  tn 
reach  60  percent  of  imports  in  this 
investigation  and  the  administrative 
burden  it  would  put  on  the 
Department's  resources  to  investigate 
these  companies,  the  Department 
selected  the  16  largest  exporters 
representing  over  40  percent  of  the 
imports  into  the  United  States.  See  the 
May  2.  1994,  Decision  Memorandum 
from  the  Team  to  Barbara  Stafford. 

The  methodology  used  by  the 
Department  maximized  its  coverage  of 
imports  into  the  United  States.  The 
technique  of  selecting  the  largest 
exporters  was  employed  in  the 
Preliminary  Determination  ofSalrs  at 
Less  Than  Fair  Value:  Sweaters  Wholly 
or  in  Chief  Weight  of  Man-Made  Fiber 
from  Taiwan.  55  FR  17779  (April  27, 
1990).  The  other  suggested  sampling 
methods,  stratified  and  random,  were 
not  selected  due  to  the  lack  of  sufficient 
industry-wide  information  on  the 
universe  of  Colombian  and  Ecuadorian 
rose  growers  (approximately  400 
companies  in  Colombia  and  100 
companies  in  Ecuador).  The  collection 
and  analysis  of  data  to  determine  an 
appropriate  sampling  technique  was  not 
reasonably  within  the  power  of  the 
Department  to  undertake.  Therefore,  we 
have  chosen  the  most  representative 
sample  under  the  circumstances. 

Comment  18:  Duty  Deposit  Rate  for 
Volunteer  Companies 

Respondents  argue  that  the  due 
process  clause  of  the  Fifth  Amendment 
to  the  U.S.  Constitution  precludes  the 
Department  ft-om  requiring  cash 
deposits  with  respect  to  companies  that 
the  Department  refused  to  investigate. 
Respondents  cite  Kemira  Fibres  Ov  v 
United  States.  Slip  Op.  94-120  (CJT  July 
26.  1994)  to  support  their  argument  that 
due  process  is  required  in  antidumping 
proceedings.  Such  a  course,  according 
to  respondents,  would  represent  an 
unconstitutional  deprivation  of  property 
without  due  process  of  law. 
Respondents  maintain  that  the  cash 
deposit  rate  must  be  set  at  zero,  and  that 
all  cash  deposits  paid  to  date  should  be 
refunded,  and  any  bonds  posted  should 
be  lifted,  for  all  companies  ready  and 
willing  to  participate,  but  not  chosen  by 
the  Department. 

Petitioner  also  refers  to  Kemira  Fibres 
to  support  its  argument  that  procedural 
due  process  guarantees  do  not  require 
trial-type  proceedings  in  all 
administrative  determinations.  j 
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Additionally,  petitioner  maintains  that, 
as  long  as  the  Department  adheres  to  the 
procedures  mandated  by  Congress  and 
implemented  in  the  Department's 
regulations,  then  the  Department  has 
afforded  interested  parties  the  process 
due.  These  regulations,  according  to 
petitioner,  allow  interested  parties  the 
right  to  appear  and  submit  their  views 
on  the  proceedings  of  an  investigation, 
but  they  do  not  require  the  Department 
to  investigate  every  company  that 
requests  a  company-specific  margin. 

DOC  Position 


We  agree  with  petitioner.  Although  it 
is  the  Department's  practice  to  accept 
voluntary  respondents  when  we  have 
the  administrative  resources  to  do  so, 
the  Department's  regulations  do  not 
require  that  we  accept  responses  fi-om 
voluntary  respondents.  Furthermore, 
pursuant  to  19C.F.R.  353.14(c),  the 
Department  is  required  to  investigate 
exclusion  requests  only  "to  the  extent 
practicable  in  each  investigation." 

Due  to  the  large  number  of  producers 
and  limited  administrative  resources, 
the  Department  was  unable  to  follow  its 
standard  practice  of  investigating  60 
percent  of  the  exports  of  roses  into  the 
United  States.  Accepting  these 
voluntary  respondents  and  investigating 
exclusion  requests  would  have  reduced 
the  number  of  "mandatory"  respondents 
we  could  select.  Because  the 
Department  is  not  required  to 
investigate  all  voluntary  respondents 
and  requests  for  exclusion,  and  because 
the  Department  followed  its  regulations 
and  policy  concerning  voluntary 
respondents  and  exclusion  requests,  we 
have  afforded  interested  parties  the 
process  due. 

Comment  19:  E'Sclusion  Requests 

The  Governm  ent  of  Ecuador  and 
Expoflores  argua  that  the  Department 
has  deviated  frdm  its  standard  policy  by 
refusing  to  accent  requests  for 
exclusions  or  thW  submission  of 
voluntary  responses.  Respondents 
further  argue  that  in  the  instant 
investigation  thj$  departure  caused 
excossi\>3  harm  l^jecause  the  Department 
chose  to  investigate  only  40  percent  of 
the  Ecuadorian  rose  industry,  rather 
than  the  normal  $0  percent  of  exports  to 
the  United  Statea  Respondent's  argue 
that  three  Ecuadqrian  companies 
requested  in  timijly  fashion  an  exclusion 
from  any  potent  il  antidumping  duty 
order.  In  additior^,  respondents  claim 
that  Hilsea  subn  itted  a  voluntary 
response  to  Sect  ©n  A  of  the 
Department's  qusjslionnaire  which  the 
Department  retu  tied.  Respondents 
argue  that,  by  deiiying  Hilsea  the 
opportunity  to  submit  a  voluntary 


response,  the  Department  deprived  it  of 
the  opportunity  of  demonstrating  to  the 
Department  that  it  is  not  dumping 
subject  merchandise  in  the  United 
States. 

Petitioner  states  that  the  Department 
lawfully  limited  its  investigation  to  the 
largest  Ecuadorian  exporters  accounting 
for  40  percent  of  U.S.  imports  ftx>m 
Ecuador  and  should  not  exclude 
"voluntary"  respondents  from  the  final 
determination,  and  that  the  Department 
has  discretion  within  the  time  limits  of 
an  LTFV  investigation  to  determine 
"fair  value"  on  the  basis  of  a  percentage 
of  total  imports.  Petitioner  states  that 
the  regulations  indicate  that  the 
Department  "normally"  will  examine 
imports  accounting  for  60  percent  of  the 
volume  or  value  sold  during  the  POI. 
Petitioner  states  that  this  is  not  a 
"normal"  case,  given  the  volume  of 
transactions  and  complexity  of  both  it, 
and  the  companion  investigation  of 
roses  fi-om  Colombia.  Further,  petitioner 
asserts  that  the  Department's  regulations 
specifically  authorize  the  agency  to 
investigate  a  subset  of  all  exporting 
companies  in  an  antidumping 
investigation.  Petitioner  asserts  that  the 
Department  is  not  required  to 
investigate  every  company  with  U.S. 
imports.  Finally,  petitioner  argues  that 
the  availability  of  a  refund,  with 
interest,  adequately  protects 
respondents  that  sought  to  volunteer, 
but  who  could  not  be  accommodated 
due  to  the  sheer  number  of  responses 
investigated.  Petitioner  maintains  that  if 
such  companies  receive  a  lower  rate 
than  "all  others",  however,  the  domestic 
industry  is  deprived  of  due  pro«:ess  by 
a  decision  that  is  not  based  on  the 
record. 

DOC  Position 

We  agree  with  petitioner.  Although  it 
is  the  Department's  practice  to  accept 
voluntary  respondents  when  we  have 
the  administrative  resources  to  do  so, 
the  Department's  regulations  do  not  ' 
require  that  we  accept  responses  from 
all  who  wish  to  submit  voluntary 
respondents.  Further,  considering 
concurrent  investigations  is  within  the 
discretion  of  the  Department. 

Comment  20:  Exclusion  ofBIA  from 
"All  Others" 

The  GOE  and  Expoflores  argue  that 
the  "all  others"  rate  .should  not  be 
skewed  by  the  inclusion  of  a  BIA  rate. 
These  parties  argue  tliat  where  the 
Department  examines  the  pricing 
practices  of  only  a  relatively  small 
number  of  companios.  the  usual 
assumption  that  compels  the 
Department  to  fnclude  a  margin  based 
on  BIA  [i.e.  that  the  pricing  practices  of 


the  investigated  companies  are 
representative)  is  lacking. 

Petitioner  argues  that  there  is  no  basis 
to  depart  fi-om  the  standard  Department 
practice  of  including  BIA  rates  in  the 
calculation  of  the  "all  others"  rate. 
Specifically,  petitioner  argues  that 
where  BIA  rates  are  not  wildly  different 
than  rates  calculated  on  the  basis  of 
verified  data,  the  court  has  endorsed  the 
use  of  BIA  rates  as  part  of  the  calculated 
all  others  rate. 

DOC  PosiUon 

We  agree  with  respondents.  See 
Exclusion  of  BIA  Rate  From  Calculation 
of  the  All  Others  Rate  section  above. 

Comment  21:  Rejection  of  Untimely 
Sales  Tape 

Petitioner  argues  that  the  Department 
cannot  for  any  purpose  accept  for  the 
record  the  revised  tapes  required  to  be 
filed  on  January  3,  1995.  Petitioner 
quotes  a  memorandum  to  the  file 
regarding  "tape  submissions"  dated 
December  30, 1994,  which  indicates  that 
the  Department  extended  the  deadline 
for  filing  computer  tapes  ft'om  December 
30  to  January  3,  1995.  Petitioner  states 
that  specifically,  the  memorandum 
records  the  deadline  as  "9  a.m." 
Petitioner  states  that,  "filing"  as  a 
matter  of  law  is  not  complete  without 
service  of  the  tapes  upon  counsel  for 
petitioner.  19  C.F.R.  353.31(g). 
Petitioner  argues  that,  under  the 
regulations,  "[t]he  Secretary  will  not 
accept  any  document  that  is  not 
accompanied  by  a  certificate  of  service 
listing  the  parties  served,  the  type  of 
document  served,  and,  for  each, 
indicating  the  date  and  method  of 
service."  19  C.F.R.  353.31(g).  Petitioner 
states  that,  in  this  case,  there  is  no 
question  that  counsel  for  petitioner  are 
covered  by  the  administrative  protective 
order  and  entitled  to  receive  on  a  timely 
basis  copies  of  any  computer  tapes  filed 
by  respondents.  Petitioner  notes  that  the 
Department  has  previously  alerted 
counsel  for  Arbusta  in  this  proceeding 
of  the  need  to  serve  computer  tapes  due 
to  counsel's  tardiness  in  serving  earlier 
tapes  submitted  to  the  Department.  At 
this  very  late  stage  of  the  proceedings, 
petitioner  claims  there  is  no  basis  to 
accept  any  new  computer  tapes  for  the 
record,  where  service  was  not  made  a.nd 
the  rights  of  petitioner  have  been  so 
prejudiced. 

Respondents  did  nt.t  commf-nt  on  this 
issue. 

DOC  F'osition 

We  ar.cepled  respr-.ndenfs  sales  tapes 
and  gave  petitioner  time  to  commont  on 
these  tapes.  Although  respondents  did 
not  provide  the  sales  tapes  to  petitioner 
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in  a  timely  manner  according  to  our 
regulations,  we  accorded  petitioner 
sufficient  time  to  comment  and 
petitioner,  therefore,  was  not 
prejudiced.  See  the  January  17.  1995. 
Memorandum  to  File. 

Company  Specific  Comments 

Arbusta 

Comment  22 

Petitioner  argues  that  respondent's 
sales  to  its  related  U.S.  importer  (related 
importer)  were  reported  using  an 
unreliable  methodology,  and,  therefore, 
U.S.  price  for  these  sales  should  be 
based  upon  BIA.  Specifically,  petitioner 
takes  issue  with  respondent's 
methodology  for  identifying  the  country 
of  origin  of  U.S.  sales  by  comparing 
production  records  with  sales  records. 

Respondent  argues  that  the 
Department  should  accept  its  method  of 
reporting  U.S.  sales  whose  origin  cannot 
be  identified  from  sales  records  kept  in 
the  normal  course  of  business. 
Respondent  further  argues  that  the 
Department  cannot  punish  it  for 
maintaining  commercial  records  in  the 
ordinary  course  of  its  business  that  do 
not  identify  data  in  accordance  with  the 
Department  requirements. 

DOC  Position 

We  agree  with  respondent.  At 
verification  we  noted  that,  in  order  to 
compile  its  sales  Usting  for  the 
Department,  the  related  importer 
excluded  the  following  from  its  total 
POI  sales:  (1)  sales  of  non-Ecuadcrian 
origin  having  a  specific  origin  code;  (2) 
non-subject  merchandise;  and  (3) 
samples.  The  result  represented  sales  of 
respondent-produced  merchandise 
(representing  approximately  86  percent 
of  its  related  importer's  total  sales  of 
subject  merchandise)  and  sales  of 
"unknown"  origin.  Based  on  records 
kept  in  the  normal  course  of  business, 
respondent's  related  importer  was 
unable  to  determine  the  origin  of  the 
remaining  sales.  However,  our  review  of 
the  related  importer's  method  of  using 
the  average  price  on  its  grower's  report 
to  determine  which  sales  to  report 
suggests  that  the  sales  of  "unknown" 
origin  were  priced  in  accordance  with 
sales  of  known  origin.  Therefore,  we 
find  the  method  used  to  report  sales  of 
unknown  origin  to  be  reasonable  and 
non-distortive.  Moreover,  the  related 
importer  reported  actual  prices  in  its 
sales  listing.  Therefore,  we  have 
accepted  respondent's  reporting 
methodology  as  reflective  of  actual 
experience  and  have  used  it  for 
purposes  of  the  final  determination. 


Comment  23 

Petitioner  claims  we  should  base  the 
LTFV  margin  for  respondent's 
consignment  sales  to  two  related 
consignees  on  BIA  as  we  were  unable 
verify  these  consignees.  Petitioner 
argues  that,  with  respect  to  the  ESP 
sales  listing  for  these  consignees,  as  the 
data  on  the  record  was  not  verifiable 
and  acceptance  of  the  growers  report 
data  would  constitute  the  submission  of 
a  substantially  new  response,  the  U.S. 
sales  listing  of  ESP  sales  to  these  two 
related  parties  is  unreliable  and  cannot 
be  used  for  purposes  of  the  final 
determination. 

Respondont  claims  that,  in  preparing 
for  verificatit-a,  it  discovered  that  sales 
through  its  two  consignees  in  Miami 
had  been  systematically  reported 
incorrectly  in  its  sales  listing,  in  part 
because  of  a  computer  error. 
Respondent  claims  that  it  immediately 
sought  to  rectify  these  errors  by 
submitting  a  new  sales  listing  for  these 
consignees  on  September  28, 1994.  as 
part  of  its  timely  response  to  the 
supplemental  questionnaire  issued  by 
the  Department  on  September  15,  1994. 
Respondent  states  that  the  Department 
erroneously  rejected  the  new  sales 
listing  on  the  untenable  grounds  that  19 
C.F.R.  353.31(a)(l)(i)  requires  that 
factual  information  be  submitted  "seven 
days  before  the  scheduled  date  on 
which  the  verification  is  to  commence." 
Respondent  alleges  that  the 
Department's  interpretation  of  the 
regulation  was  grossly  unfair  and 
inconsistent  with  past  precedent  as 
verification  of  the  information  was  not 
scheduled  until  October  19  and  20,  far 
longer  than  seven  days  after  the 
submission  date  of  September  28,  1994. 
Thus,  respondent  contends  that  the  new 
September  28, 1994,  sales  listing  was 
filed  well  within  the  seven  day  deadline 
set  forth  in  19  C.F.R.  353.31(a)(l)(i). 
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We  agree  with  petitioner.  Respondent 
attempted  to  submit  an  entirely  now. 
unsolicited  sales  tape  beyond  the 
deadlines  established  by  19  C.F.R. 
353.31(a).  Contrary  to  respondents 
assertion,  the  September  28, 1994.  sales 
listing  was  submitted  less  than  two 
business  days  prior  to  the  October  3, 
1994,  start  of  verification.  We  rejected 
the  sales  tape  as  untimely.  Furthermore, 
when  respondent  provided  excerpts 
from  the  untimely  revised  sales  list  at 
verification  in  Ecuador,  we  examined 
them  and  detennined  that  they  showed 
that  the  original  sales  list  was 
substantially  inaccurate  and  would  not 
verify.  See  verification  report. 
Accordingly,  we  have  assigned  BIA  to 


these  unverified  sales.  As  BIA,  we  have 
used  the  highest  of  the  highest  non- 
aberrational  margin  calculated  for  any 
U.S.  sale  or  the  average  petition  margin. 

Comment  24 

With  regard  to  the  rejected  sales  tapes 
of  respondent's  two  related  consignees, 
petitioner  argues  that  there  is  no  basis 
in  the  record  to  apply  a  "neutral" 
margin  where  respondent  conceded  that 
its  original  sales  listing  was  erroneous 
and  where  the  revised  data  were  neither 
timely  submitted  nor  verified.  Petitioner 
states  that  partial  BIA  for  purposes  of 
calculating  the  LTFV  margins  for  the 
missing  sales  data  should  consist  of  the 
higher  of  the  highest  non-aberuint 
transaction  margin  or  the  average 
petition  margin. 
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We  agree  with  petitioner.  See 
Comment  23  above. 

Comment  25 

Petitioner  contends  that,  while  the 
verification  report  erroneously  suggests 
that  alleged  "free  samples"  or  sales  with 
a  "zero"  price  should  be  removed  from 
the  sales  listing,  this  conclusion  is 
incorrect  under  the  statute  and 
Department  precedent.  First,  petitioner 
claims  that,  as  a  matter  of  law,  there  is 
no  bas's  to  exclude  any  U.S.  sale  from 
the  fair  value  comparison  and  that  the 
statute  applies  to  all  sales,  without  the 
limitation  "ordinary  course"  or 
otherwise.  Ipsco,  Inc.  v.  United  States. 
687  F.  Supp.  633.  640-41  (CIT.  1988). 
Hence,  petitioner  argues  that  given  an 
express  limitation  on  the  determination 
of  FMV  and  no  corresponding  exclusion 
from  USP,  statutory  construction 
requires  that  there  be  no  exception  in 
the  latter  case.  See  Ad  Hoc  Committee 
of  AZ-NM-TX-FL  Producers  of  Gray 
Portland  Cement  v.  United  States.  13 
F.3d  398.  401  (Fed.  Cir.  1994).  Second, 
petitioner  claims  that,  to  the  extent  that 
a  box  charge  is  recovered  from  sales  at 
a  "zero"  price,  such  sales  are 
indistinguishable  from  distress  sales. 
Moreover,  petitioner  states  that  because 
USPs  were  averaged  in  order  to  take 
account  of  distress  sales,  such  sales 
must  be  included  in  the  sales  listing  in 
order  to  produce  a  "representative" 
average  price.  (19  U.S.C.  §  1677f-l(b).) 
An  average  without  including  the 
alleged  "distress"  sales  is  clearly  not 
"representative"  of  all  U.S.  sales.  Floral 
Trade  Council  v.  United  States,  775  F. 
Supp.  1492.  1503  (Crr  1991).  appeal 
pending.  No.  94-1019.  -1020.  In  Floral 
Trade  Council,  the  court  affirmed  ITA's 
determination  that  so-called  "distress" 
sales  must  be  included  in  the  U.S.  sales 
listing  because  "(alvcraging  already 
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accounts  for  perishabihty.  and  all 
United  States  sales  both  in  and  out  of 
the  ordinary  course  of  trade  are 
included  in  cakulatine  USP." 

Respondent  argues  that  its  one  zero- 
priced  transaction  should  be  excluded 
from  the  sales  listing  because  providing 
a  sample  does  not  constitute  a  "sale" 
pursuant  to  19  U.S.C.  1673.  Respondent 
claims  it  had  one  shipment  of  sample 
roses  for  which  it  received  no  revenue 
whatsoever  and  that,  by  legal  definition, 
a  sale  must  include  the  exchange  of 
money.  Moreover,  respondent  claims 
the  Department  has  the  authority  to 
exclude  U.S.  sales  from  a  LTFV  margin 
calculation  if  such  sales  are  not 
representative  of  the  sellers'  behavior 
and  are  so  small  in  quantity  and  value 
that  they  would  have  an  insignificant 
effect  on  the  maqgin.  See  Ipsco  Inc.  v 
United  States.  714  F.  Supp.  1211, 1217 
(CIT  1989)  (rev'd  on  other  grounds,  965 
F.2d  1056  (Fed.  Cir.  1992)  [Ipsco]). 
Respondent  states  that  this  one 
shipment  meets  the  criteria  set  out  in 
Ipsco. 

DOC  Position 

We  agree  with  respondent.  We 
verified  that  all  sales  to  one  customer  in 
July  had  been  shipped  as  free  samples. 
In  accordance  with  our  treatment  of  all 
sample  sales  in  this  case,  we  have 
deleted  these  observations  from  the 
sales  listing.  Therefore,  the  verification 
report  states  that  U.S.  (purchase  price) 
observations  339  through  352  should  be 
removed  from  the  sales  listing. 

Comment  26 

Petitioner  states  that  export  taxes  are 
a  direct  selling  expense,  and  are 
deductible  from  USP  under  19  U.S.C. 
1677a(d)(2).  Accordingly,  petitioner 
states  that  FONIN  export  taxes  should 
be  calculated  for  all  U.S.  sales  and 
deducted  in  the  sales  hsUng.  Petitioner 
agrees  with  respondent  that  the  FONIN 
tax  should  not  be  included  in  G&A 
expenses  and  that  such  taxes  must  be 
deducted  separately  fi^m  U.S.  price 
pursuant  to  19  U.S.C.  1677a(d)(2).  With 
respect  to  the  basis  for  calculating  the 
FONIN  taxes,  however,  petitioner  is 
unclear  whether  the  computer  sales 
listings  contain  the  "reference  value" 
declared  to  the  Central  Bank  of  Ecuador. 
In  the  absence  of  these  values,  petitioner 
claims  there  is  no  record  basis  for 
calculating  the  FONIN  tax  in  a  manner 
that  will  duplicate  the  actual  tax  paid. 
Petitioner  argues  that  the  Department 
should,  therefore,  apply  the  tax  to  the 
gross  price  as  the  best  estimate  of  the 
amount  paid. 

Respondent  claims  that  the 
Ecuadorian  export  tax,  FONIN,  was 
calculated  as  0.5  percent  of  the 


reference  value  declared  to  the  Central 
Bank  of  Ecuador  and  shown  on  the 
export  invoice.  Respondent  states  that  it 
reported  FONIN  taxes  as  part  of 
administrative  expenses  in  its  CV  tables 
and  the  amount  of  FONIN  paid  during 
the  POI  therefore  should  be  deducted 
from  its  administrative  expenses. 
Respondent  included  FONIN  in  its 
indirect  selling  expense  calculation  and 
since  this  expense  is  deducted  from 
USP  it  must  also  be  removed  from 
indirect  selling  expense  to  avoid  double 
counting. 

DOC  Position 

We  agree  with  petitioner  and  with 
respondent,  in  part.  Section  772(d)(2)(B) 
of  the  Act  specifically  directs  that 
export  taxes  be  deducted  from  USP; 
therefore,  we  have  deducted  FONIN 
from  USP  and  adjusted  expenses 
accordingly  to  avoid  double  counting. 
We  have  calculated  FONIN  as  a 
percentage  of  the  gross  unit  price  as  was 
done  in  the  preliminary  determination. 


Comment  27 

Petitioner  states  that  credit  costs  on 
PP  sales  should  be  amended  to  reflect 
the  correct  number  of  credit  days  as 
noted  at  verification. 

DOC  Position 

We  agree  with  petitioner.  Consistent 
with  our  treatment  of  minor  changes  to 
submitted  data,  we  have  used  verified 
data  for  respondent's  credit  days  [see 
e.g.,  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Xew  Minivans  from 
Japan.  57  FR  21937.  21952  (.May  26 
1992)  [Minivans]. 

Comment  28 

Petitioner  states  that  we  should  revise 
the  quahty  credits  incurred  by 
respondent's  related  importer  in 
accordance  with  the  verification  report. 
In  its  rebuttal  brief,  petitioner  states  that 
it  agrees  with  respondent  that  the 
Department  should  use  the  revised  data 
received  at  verification  concerning  these 
expenses. 

Respondent  states  that  while  it 
provided  revised  figures  for  U.S.  quality 
credits,  the  revisions  do  not 
substantially  affect  previously 
submitted  data.  Thus,  respondent 
claims  the  Department  should  accept  its 
quality  credit  calculation  as  provided  by 
it  related  importer  at  verification. 

DOC  Position 


We  agree  with  petitioner  and 
respondent  and  have  used  the  quality 
credits  as  verified.  See  e.g..  Siinivans. 


Comment  29 

Petitioner  claims  that  verification  of 
movement  expenses  on  sales  through 
respondent's  related  importer 
established  that  the  charges  reported  to 
the  Department  could  not  be  supported 
by  Its  records.  Petitioner  cites  the  sales 
verification  report  wherein  the 
Department  stated  that,  with  regard  to 
movement  expenses,  it  found  that 
respondent's  related  importer  both  over- 
reported  and  under-reported  certain  of 
these  expenses.  Accordingly,  petitioner 
states  the  Department  should  deny  the 
claimed  adjustments  and  instead  apply 
BIA.  *^  •' 

Petitioner  argues  that  for  each  charge 
we  should  impute  the  highest  per-unit 
amount  claimed  in  any  month  to  all 
sales.  Petitioner  notes  that  the 
determinations  cited  by  respondent  do 
not  support  the  proposition  that  any 
changes  identified  by  a  respondent 
during  verification  should  be  made,  so 
long  as  they  are  not  extensive. 

Respondent  states  that,  while  it 
provided  revised  figures  for  U.S. 
movement  expenses,  the  revisions  do 
not  substantially  affect  previously 
submitted  data.  Thus,  respondent 
claims  the  Department  should  accept  its 
revised  figures  for  movement  expenses 
(brokerage  and  handling,  air  freight  and 
mland  freight)  provided  by  it  related 
importer  at  verification  and  which  tied 
to  Its  accounting  system,  even  though 
these  figures  differed  slightly  from  the 
amounts  reported.  Respondent  argues 
that  the  use  of  the  verified  movement 
expenses  in  the  Department's  final 
margin  calculation  would  be  consistent 
with  the  Department's  practice  and 
precedent.  Respondent  cites  the  Final 
Determination  of  Certain  Steel  Products 
from  Italy,  58  FR  37327  (July  9,  1993). 
wherein  the  Department  used  revised 
information  provided  by  respondents  at 
verification  because  it  did  not 
substantially  amend  previously 
submitted  data. 

DOC  Position 

We  agree  with  respondent.  We  found 
that  the  verified  movement  expenses 
were  not  greatly  different  from  the 
reported  figures.  Therefore,  consistent 
with  our  treatment  of  minor 
discrepancies  found  at  verification,  we 
have  used  the  verified  movement 
expenses.  See  e.g..  Minivans. 

Comment  30 

Petitioner  states  that  we  should 
increase  indirect  selling  expenses 
incurred  in  Ecuador  to  include  the  full 
amount  shovm  in  respondent's 
September  28, 1994,  indirect  selling 
expen.se  e.xhibit.  Petitioner  notes  that 
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verification  in  Ecuador  established  that 
respondent  could  not  support  the  total 
indirect  selling  expenses  incurred  in 
Ecuador  and  urges  the  Department  to 
allocate  the  larger  amount  to  ESP  sales 
as  BIA. 

DOC  Position 

We  disagree  with  petitioner  that  BIA 
is  warranted.  At  verification,  we  noted 
a  small  discrepancy  in  respondent's 
submission.  At  verification,  we  tied 
indirect  selling  expenses  to  the  general 
ledgers  and  trial  balances.  Consistent 
with  our  treatment  of  minor  changes  to 
submitted  data,  we  have  used  the 
verified  data  for  respondent's  indirect 
selling  expenses.  See  e.g..  Minivans. 

Comment  31 

Petitioner  takes  issue  with  the 
verification  of  respondent's  reported 
"estimator"  used  to  calculate  foreign 
inland  freight  and  states  that  the 
Department  should  base  foreign  inland 
freight  on  BIA  for  purposes  of  the  final 
determination. 

Respondent  states  that  its  foreign 
inland  freight  expense  was  based  on  the 
cost  paid  to  its  unrelated  trucking 
company  to  transport  roses  from  the 
farm  to  the  airport.  Respondent  claims 
it  accurately  reported  this  expense  by 
dividing  the  standard  charge  by  the 
number  of  boxes  shipped,  and  then 
dividing  the  per  box  charge  by  the 
number  of  stems  per  box.  Respondent 
claims  that  the  Department  verified  the 
accuracy  of  the  standard  fireight  charge 
by  reviewing  six  selected  entries  to  the 
fiieight  account  from  three  months  of  the 
POI.  With  the  exception  of  freight 
charges  paid  to  a  former  employee, 
respondent  claims  the  Department 
found  its  standard  freight  charge  to  be 
accurate.  Thus,  respondent  states  the 
Department  should  accept  this  expense 
as  verified. 

DOC  Position 

We  agree  with  petitioner.  Only  fifty 
percent  of  the  entries  examined  tied  to 
respondent's  responses.  Therefore,  we 
have  used  the  highest  foreign  inland 
freight  amount  reported  in  respondent's 
response  as  BIA. 

Comment  32 

Petitioner  notes  that  verification 
disclosed  that  respondent  offset  its 
short-term  interest  expenses  by  income 
from  exchange-rate  gains  on  sales,  sales 
of  humus,  and  "other"  income. 
Petitioner  claims  that  none  of  these 
income  items  is  allowed  as  an  offset  to 
interest  expenses  according  to 
longstanding  Department  practice 
unless  it  is  directly  linked  to  the  interest 
expenses  deducted.  See.  e.g..  Silicon 


Metal  from  Brazil.  59  FR  42806,  42811 
(August  19. 1994)  (final  results  admin, 
review):  Certain  Carbon  and  Alloy  Steel 
Wire  Rod  from  Canada.  59  FR  18791. 
18795  (April  20. 1994)  (final  LTFV 
determination). 

Respondent  claims  it  offset  financial 
expenses  vdth  short-term  interest 
income  and  exchange  gains  generated 
from  sales  transactions.  Respondent 
cites  the  verification  report  wherein  the 
Department,  "(ejxamined  the  assets 
which  generated  interest  income  and 
noted  that  they  were  short-term  in 
nature."  Respondent  states  the 
Department  also  noted  that  exchange 
gains  that  were  offset  against  financial 
expenses  were  from  sales  transactions. 
Thus,  the  Department  should  accept  its 
financial  expenses  as  reported. 

DOC  Position 

We  agree  with  petitioners  that  these 
items  are  not  proper  off^sets  to  interest 
expenses  as  they  are  of  a  general  and 
administrative  nature. 

GUAISA 

Comment  33 

Petitioner  argues  that  the  U.S.  sales 
listing  is  unreliable  and  should  be 
disregarded.  Petitioner  points  out  that  at 
verification  the  Department  found  one 
U.S.  "sale"  that  was  reported  with  a 
quantity,  price  and  payment  date  even 
though  the  roses  were  discarded  at  the 
county  dump.  Petitioner  contends  that 
this  sale  was  not  a  sale  but  a  computer 
generated  transaction.  Petitioner  states 
that  because  one  of  the  eight  ESP 
transactions  reviewed  at  verification 
contained  this  computer  generated 
transaction,  it  is  unclear  whether,  and  to 
what  extent,  other  computer  generated 
transactions  are  contained  in  the  sales 
listing.  Petitioner  argues  that  the 
reliability  of  Respondent's  related 
consignee's  sales  data  is  in  question 
because  of  this  significant  flaw. 
Therefore,  petitioner  contends,  the 
Department  should  not  rely  upon 
respondent's  data  but  assign  an  LTFV 
margin  to  respondent  based  on  BIA. 

DOC  Position 

We  disagree  with  petitioner.  We 
examined  respondent's  records  in 
considerable  detail  at  verification  and 
are  satisfied  that  this  discrepancy  is  not 
widespread.  Therefore,  there  is  no  basis 
to  use  BIA,  and  we  accept  respondent's 
U.S.  sales  data  for  purposes  of 
calculating  a  margin. 

Comment  34 

Respondent  claims  that  the 
Department  should  disregard  disposal 
sales  from  its  sales  listing  and  that 
"disposal"  sales  are  different  from  "end 


of  the  day"  [i.e.,  distress)  sales. 
Respondent  states  that  the  purpose  of  a 
disposal  sale  is  to  discard  waste  and 
that  disposal  sales  are  made  to 
customers  outside  the  fresh  cut  flower 
industry,  such  as  manufacturers  of 
potpourri  or  dried  flowers,  and  recyclers 
of  cardboard  and  plastic.  Respondent 
maintains  that  it  has  a  separate  coding 
system  in  its  computer  system  for 
disposal  sales  and  does  not  pay  its  U.S. 
subsidiary  a  commission  on  these  sales. 

Respondent  maintains  that  disposal 
sales  differ  from  distress  sales  because 
they  are  inflicted  with  disease  or 
damage  before  entering  the  United 
States.  Further,  respondent  contends 
that  it  established  at  verification  that 
roses  classified  as  disposal  enter  the 
United  States  in  damaged  or  diseased 
condition. 

Respondent  also  argues  that  the 
discarded  roses  are  essentially  the 
equivalent  of  "secondary  merchandise" 
which  the  Department  has  excluded 
from  the  calculation  of  USP  in  other 
cases  (see,  e.g..  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  58  FR  37062,  37077  (July  9. 
1994)  {Carbon  Steel).  Respondent  notes 
that  in  Carbon  Steel,  the  Department 
excluded  sales  of  non-prime 
merchandise  where  sales  of  such 
merchandise  were  an  insignificant 
portion  of  total  sales.  Respondent 
maintains  that  its  disposal  sales 
constitute  far  less  than  five  percent  by 
volume  of  its  related  consignee's  sales. 
Respondent  claims  that  the  high 
percentage  of  monthly  disposal  sales  in 
May  was  due  to  a  propagation  of 
botritis. 

Regarding  "zero-value"  sales, 
respondent  states  that  by  definition,  a 
"zero-value"  sale.is  one  for  which  no 
revenue  has  been  collected.  Respondent 
asserts  that  petitioner  mistakenly  claims 
that  the  verification  report  states  that  a 
"box  charge  is  collected"  on  so-called 
zero-price  sales  because  the  verification 
report  does  not  make  any  reference  to 
"zero-value  sales"  on  the  page  cited  by 
petitioner.  Respondent  states  that 
petitioner  is  confusing  zero  value  sales 
with  disposal  sales.  The  basic  legal 
definition  of  a  "sale"  necessarily 
includes  the  exchange  of  money;  this 
component  is  distinctly  absent  from 
zero-value  sales. 

Petitioner  argues  that:  (1)  There  is  no 
record  support  and  no  verified  evidence 
that  roses  have  been  damaged  or 
diseased  before  entering  the  United 
States;  and  (2)  there  is  no  basis  offered 
by  respondent  on  which  the  Department 
could  segregate  sales  of  diseased  roses 
from  normal  distress  sales  that  result 
from  the  perishability  of  roses. 
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Petitioner  adds  that  there  is  a  large 
supply  of  roses  on  the  market  in  May 
due  to  the  fact  that  roses  cut  for 
Valentine's  Day  have  a  second  "flush* 
by  May  and  may  be  shipped  to  the  U.S. 
market,  whether  or  not  there  is 
sufficiently  strong  demand.  Therefore, 
petitioner  argues  that  a  particular  stem 
price  does  not  establish  that  the  roses 
were  damaged  or  diseased.  Furthermore 
petitioner  maintains  that  distress  sales 
are  already  accoimted  for  by  the  use  of 
a  monthly  average. 

Regarding  zero-value  sales,  petitioner 
maintains  that  as  a  matter  of  law  there 
is  no  basis  for  excluding  any  sales  from 
the  fair  value  comparison  [see  Ipsco, 
Inc.  V.  United  States.  687  F.  Supp.  633 
640-41  (CIT  1088)  and  Ad  Hoc 
Committee  of  AZNM-TX-FL  Producers 
of  Gray  Portland  Cement  v.  United 
States,  13  F.3d  398,  401  (Fed.  Cir.  1994). 
Petitioner  notes  that  because  a  box 
charge  was  paid  on  these  sales, 
respondents  could  easily  evade  an  order 
by  selling  roses  for  a  zero  price  but 
charging  for  the  box. 

Petitioner  argues  that,  to  the  extent 
that  respondent  unilaterally  and 
improperly  excluded  zero-price  sales 
from  its  U.S.  sales  listing,  the  monthly 
average  tl.S.  prices  are  overstated  and 
respondent's  sales  listing  must  be 
rejected  and  the  Department  apply  BIA. 

DOC  Position  H 

Regarding  "disposal  sales."  we  agree 
with  petitioner  and  kept  these  sales  in 
the  sales  listing.  At  verification,  we 
observed  that  a  large  number  of  very 
low  price  sales  were  reported  in  the 
month  of  May.  Company  officials  stated 
that,  the  fact  thet  a  high  number  of  these 
sales  were  made  at  distressed  prices  in 
the  month  of  May  is  not  unusual 
because  it  is  the  second  harvest  of  the 
February  crop  and  occurs  in  a  month 
when  the  supply  exceeds  demand.  The 
fact  that,  in  its  brief,  respondent  refers 
to  these  distress  sales  as  "disposal" 
sales  does  not  change  the  fact  that  these 
are  distress  salep. 

Regarding  zero  value  sales,  we  agree 
with  respondenj  that  these  should  bt^ 
treated  as  sampla  sales.  Respondent 
reported  a  small  percentage  of  its  US. 
sales  as  sample  sales.  Consistent  with 
our  treatment  of  samples  in  the 
preliminary  determination  and  for  all 
companies,  the  Department  has 
excluded  sample  sales  from  our  U.S. 
calculation  in  psevious  cases  {see.  e.g.. 
Final  Determindfion  of  Sales  at  Less 
Than  Fair  Valu^:  Professional  Electric 
Cutting  and  Sanding  and  Grinding 
Tools  from  Japan  58  FR  30144.  30140 


Comment  35 

Petitioner  argues  that  the  Department 
should  use  the  quality  credits  reported 
on  the  growers  reports  for  ESP  sales. 
Petitioner  maintains  that  the 
Department  was  unable  to  tie  the  total 
amount  of  credits  allegedly  outside  the 
POI  with  the  total  amount  given  on  sales 
"inside"  the  POI.  Petitioner  states  that, 
even  though  respondent's  growers 
reports  may  contain  credits  applicable 
to  1992  sales,  it  does  not  contain  credits 
given  in  1994  for  1993  sales.  Therefore, 
because  credits  on  the  growers  reports 
cover  an  entire  seasonal  cycle,  it  is 
reasonable  to  use  credits  awarded  over 
a  full  year  as  the  basis  for  this 
adjustment  even  though  the  credits  do 
not  tie  entirely  to  the  POI. 

Respondent  states  that  the 
Department  identified  discrepancies  in 
its  related  consignee's  U.S.  quality 
credit  calculation.  However,  respondent 
maintains  that  the  Department  verified 
corrected  data  and,  therefore,  should 
use  its  corrected  data  in  the  final 
determination.  Furthermore,  respondent 
states  that  the  difference  between  the 
amount  the  Department  was  unable  to 
tie  from  respondent's  response  to  its 
worksheets  differed  by  only  a  small 
percentage  from  that  reported. 
Therefore,  respondent  argues  that  this 
does  not  discredit  its  methodology  of 
excluding  credits  paid  on  sales  made 
before  the  POI  and  including  credits 
paid  after  the  POI  which  were  on  sales 
made  during  the  POI. 

Respondent  maintains  that  the 
Department  has  erroneously  referred  to 
the  "credit  reimbursement  '  as  if  it  were 
a  quality  credit.  Respondent  states  that 
this  "credit  reimbursement"  is 
compensation  from  respondent's  related 
consignee  to  respondent  in  the  form  of 
an  inter-company  transfer  and  bears  no 
connection  to  quality  credits. 
Respondent  explains  that  the  money 
transferred  is  actually  "excess"  profit 
accumulated  by  respondent's  related 
consignee  from  sales  of  roses  from  other 
farms  during  the  Valentine's  Day 
holiday.  Furthermore,  respondent  states 
that  this  credit  reimbursement  figure  is 
not  found  in  any  quality  credit  account 
but.  as  found  by  the  Department  at 
verification,  is  recorded  in  respondent's 
related  consignee's  operating  statement 
as  a  co.st  of  sales.  Therefore,  the 
Department  should  use  the  verified 
quality  credits,  as  stated  above,  in  its 
quality  credit  calculation  and  should 
exclude  credit  reimbursements  from  the 
calculation. 


methodology  of  matching  credits  in  the 
POI  with  sales  outside  the  POI.  we  used 
the  quality  credits  reported  on  the 
growers  reports  in  our  calculation, 
including  the  credits  given  on  freight 
and  packing.  We  also  included  credit 
reimbursements  as  a  quality  credit 
expense. 

Respondent  reported  in  its  sales 
listing  the  quality  credits  shown  on  the 
growers  reports.  At  verification,  we 
noted  that  by  using  the  growers  reports 
to  report  quality  credits,  respondent  had 
mcluded  quaUty  credits  which  applied 
to  1992  and  excluded  quality  credits 
reported  in  1994  which  applied  to  1993. 
Therefore,  at  our  request  respondent 
attempted  to  match  the  quality  credits  to 
the  month  the  sales  occurred. 
Respondent  provided  a  breakdown  of 
the  quality  credits  for  1992;  however,  if 
did  not  provide  a  breakdown  of  quality 
credits  recorded  in  its  1994  records  that 
applied  to  1993  credits  due  to  the 
limited  time  available  at  verification. 
Therefore,  we  were  able  to  determine 
how.  if  at  all.  the  quality  credits  should 
be  adjusted.  However,  we  were  satisfied 
that  what  they  reported  is  what  was 
actually  incurred  and  found  no  reason 
to  conclude  that  the  reported  figures 
should  not  be  used.  Therefore,  we  used 
the  verified  data  from  the  growera 
reports. 

Comment  36 


May  26. 1993). 


DOC  Position 

We  agree  with  petitioners.  Because 
there  is  a  discrepancy  in  respondent's 


Respondent  argues  that  at  verification 
the  Department  found  that  it  received 
free  airline  tickets  and  fi^ight  rebates 
from  its  freight  carriers  in  recognition  of 
the  high  level  of  business  given  the 
freight  carriers  by  respondent. 
Therefore,  respondent  contends  that  the 
Department  should  treat  the  value  of 
these  tickets  and  rebates  as  a  deduction 
from  total  U.S.  air  fi^ight  e.xpenses. 
Petitioner  notes  that  it  is  unclear 
whether  respondent  counted  siu.h 
income  as  an  offset  to  air  freight 
expenses  in  its  normal  books  and 
records.  Petitioner  states  that  because 
neither  the  sales  nor  the  cost 
verification  reports  mention  that  such 
an  item  appeared  in  respondent's 
genera]  ledger  or  was  treated  other  than 
as  income  to  respondent's  officers,  the 
record  does  not  tie  the  airline  tickets  to 
POI  sales  of  roses. 

Petitioner  contends  that  although 
respondent  claims  that  the  tickets  w.-rr 
rewartied  "in  recognition  of  the  high 
level  of  business  given  the  freight 
carriers."  there  is  no  documentary 
evidence  to  support  this  claim. 
Petitioner  adds  that  no  other  Eciijdor.i.) 
rose  grower  made  a  similar  claim  and 
there  ib  no  support  for  the  claimed 
adjustment. 
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Respondent  reported  an  air  freight 
rebate  and  six  firee  airline  tickets 
received  from  its  air  cargo  carrier  in  its 
response.  For  the  preliminary 
determination,  we  deducted  the  air 
freight  rebate  from  air  freight  expenses. 
We  did  not  deduct  the  value  of  the  six 
free  round  trip  airline  tickets  from 
respondent's  air  freight  expenses.  We 
verified  that  respondents  received 
rebates  on  air  freight  expenses  incurred 
during  the  POI.  Therefore,  we  granted 
the  percentage  of  rebate  allocable  to 
roses  based  on  exports  of  roses  to 
exports  of  all  products.  Regarding 
airline  tickets,  because  these  tickets  are 
not  a  reduction  of  the  air  freight  expense 
of  respondent,  or  a  reduction  to 
respondent's  cost,  we  discarded  the 
airline  tickets  from  our  analysis. 

Comment  37 

Respondent  argues  that  the 
Department  should  accept  the  reported 
number  of  days  for  purposes  of 
calculating  imputed  credit  calculation 
on  its  pur^ase  price  sales. 

Respondent's  accounting  system  did 
not  electronically  link  the  date  of  sale 
and  date  of  payment,  instead 
respondent  manually  matched  invoices 
and  payment  records.  Respondent  stated 
that,  a  burdensome  and  exhaustive  task, 
some  errors  occurred.  However, 
respondent  argues  that  these  errors  were 
not  significant  and  worked  to 
respondent's  disadvantage. 

Petitioner  argues  that  since  the 
Department  only  verified  a  few 
observations  and  found  pervasive  errors 
in  credit  days  reported  the  payment 
days  reported  are  unreliable  and  the 
Department  should  apply  BIA. 
Petitioner  asserts  that,  as  partial  BIA. 
the  Department  should  select  the 
longest  payment  days  from  a  non- 
aberrational  transaction  and  impute  that 
period  to  all  U.S.  sales. 

DOC  Position 

We  agree,  in  part,  with  petitioner.  As 
BIA.  we  used  the  highest  monthly 
weighted-average  credit  days  reported 
on  purchase  price  sales.  At  verification, 
we  found  that  every  preselect  and 
surprise  sale  had  an  error  in  the 
calculation  of  the  number  of  credit  days 
outstanding  for  third  country  and 
purchase  price  sales. 

Comment  38 

Respondent  asserts  that  the 
Department  should  use  the  verified 
interest  rate  for  the  imputed  credit 
expense  for  purchase  price  sales. 
Respondent  argues  that  using  the 
verified  interest  rate  does  not 
substantially  effect  previously 


submitted  information.  Therefore, 
respondent  claims  that,  the  Department, 
consistent  with  its  precedent  and 
practice,  should  accept  and  use  the 
revised  calculations.  In  support  of  this 
assertion,  respondent  cites  the  final 
determination  of  Certain  Steel  Products 
from  Italy.  58  FR  37327  (July  9, 1993) 
wherein  the  Department  used  actual 
information  provided  by  respondents  at 
verification  which  did  not  substantially 
amend  previously  submitted  data. 

Petitioner  argues  that  information 
regarding  purchase  price  interest  rates 
collected  at  verification  should  not  be 
accepted  by  the  Department  merely  on 
the  ground  that  the  revisions  do  not 
substantially  affect  previously 
submitted.  However,  to  the  extent  that 
these  corrections  were  verified  and  the 
Department  was  satisfied  of  their 
accuracy,  petitioner  does  not  object  to 
the  use  of  the  verified  interest  rate. 

DOC  Position 

We  agree  with  both  parties.  We  used 
the  verified  information  for  calculating 
the  interest  rate  for  imputed  credit. 

Comment  39 

Respondent,  stating  that  it 
experienced  extraordinary  wind  damage 
on  August  2  through  7, 1993,  argues  that 
the  Department  should  not  include  in 
COP  or  CV,  the  expenses  it  incurred  to 
rebuild  its  greenhouses.  Respondent 
maintains  that  the  hurricane  winds 
experienced  during  the  POI  were  not  a 
normal  event.  Respondent  states  that 
according  to  U.S.  GAAP,  for  an  event  to 
be  considered  "extraordinary"  it  "must 
be  unusual  in  nature  and  infrequent  in 
occurrence."  (See  Floral  Trade  Council 
V.  United  States.  SHp  Op.  92-213.) 
Respondent  contends  that  the  hurricane 
winds  it  experienced  were  both 
"unusual  in  nature"  and  "infrequent  in 
occurrence."  Respondent  states  that  this 
was  the  first  time  that  winds  of  such 
abnormally  high  and  devastating 
velocity  struck  the  region,  and  thus  such 
winds  were  highly  abnormal  and  could 
not  be  reasonably  anticipated. 
Accordingly,  respondent  contends  that 
the  Department  should  base  CV  on  the 
actual  production  of  the  first  five 
months  of  the  POI  and  expected 
production  for  the  remaining  seven 
months.  In  addition,  respondent  urges 
the  Department  to  exclude  its 
extraordinary  cr>sts  associated  with  the 
damage  from  the  windstorm. 

Petitioner  notes  that  wind,  like  other 
weather  conditions,  is  an  anticipated 
factor  in  growing  roses.  Petitioner 
maintains  that  certain  losses  occur  each 
year  due  to  weather,  disease,  or  the 
environment.  Therefore,  there  is  no 


basis  to  treat  respondent's  wind  damage 
costs  differently  for  this  investigation. 

Petitioner  argues  that  respondent  did 
not  claim  expenses  associated  with  the 
windstorm  as  "extraordinary"  in  its 
financial  statements.  Thus,  petitioner 
contends,  there  is  no  basis  upon  which 
normal  and  allegedly  "extraordinary" 
costs  can  be  segregated. 

Petitioner  maintains  that  if  an 
adjustment  for  extraordinary  losses  is 
granted,  it  would  be  improper  for  the 
Department  to  determine  unit  costs 
based  on  theoretical  production. 
Instead,  extraordinary  cost  from  the 
storm  should  be  removed  from  the  total 
and  then  actual  costs  incurred  should  be 
spread  over  actual  production. 

DOC  Position 

We  agree  with  respondent.  At 
verification  we  reviewed  news  videos 
and  photographs  of  the  wind  damage. 
The  severe  wind  storm  damage  resulted 
in  an  unusual  loss  of  crop.  To  make  an 
appropriate  adjustment  for  this  loss  we 
have  normalized  the  production  level. 
We  have  relied  upon  the  actual  number 
of  stems  sold  in  January  through  July 
1993.  For  the  months  which  suffered 
crop  losses  due  to  the  storm,  i.e., 
August,  September,  October  and 
November,  we  have  based  our 
calculations  of  monthly  stems  produced 
on  the  average  of  actual  monthly  sales 
from  the  first  seven  months  of  1993. 
This  is  a  conservative  estimate  since 
respondent  had  plants  that  would  have 
begun  to  enter  the  productive  phase 
during  the  August-November  period. 
Thus,  under  normal  circumstances, 
production  would  have  increased  to 
include  additional  stems  harvested  from 
plants  just  starting  the  production 
period  when  the  wind  storm  occurred. 

Finally,  we  disagree  with  petitioner 
that  we  should  remove  all  expenses  as 
an  extraordinjiry  cost  and  that  it  would 
be  inappropriate  to  isolate  an  extra  cost 
of  the  storm.  The  Department 
determined  that  the  major  loss  of  the 
storm  was  the  loss  of  the  growing  crop, 
the  stems  which  would  have  matured 
over  approximately  the  next  twelve 
weeks.  Therefore,  we  believe  that  it  is 
appropriate  to  adjust  for  the  loss  of  the 
crop. 

Comment  40 

Petitioner  states  that  verification 
disclosed  that  nursery  plants  were 
excluded  from  the  basis  for  allocating 
certain  costs  to  rose  production. 
Petitioner  argues  that  by  depreciating 
the  rose  plants  over  their  useful  life, 
respondent  takes  account  of  the  pre- 
production  stage  of  its  rose  plants. 
Therefore,  respondent  should  not  also 
e.xclude  plants  in  the  pre-production 


stage  horn  the  total  to  which  costs  are 
allocated.  Otherwise,  no  costs  are 
attributed  to  the  pre-production  rose 
plants. 

Petitioner  states  that  respondent's 
allocation  of  services  [e.g.,  insurance 
and  depreciation  expenses)  by  the 
number  of  plants,  rather  than  the  area  in 
production  is  reasonable.  However, 
petitioner  argues  that  greenhouse 
depreciation,  machinery  and  equipment 
depreciation,  insurance  on  the  facility, 
and  service  costs  are  related  to  area  in 
production,  not  the  number  of  plants. 

Petitioner  also  argues  that  the  record 
does  not  establish  that  the  nursery  stock 
was  sold  exclusively  to  unrelated 
customers.  Therefore,  if  some  or  all  of 
the  nursery  stock  was  used  in 
respondent's  greenhouses,  then  there  is 
no  basis  for  excluding  these  costs  or 
allocating  a  portion  to  rose  production. 
Furthermore,  petitioner  contends  that 
because  respondent  did  not  segregate 
these  costs  in  its  response,  the 
Department  should  determine  whether 
the  number-of-plants  allocation 
(including  nursery  plants)  reasonably 
approximates  the  production-area 
allocation.  If  not.  petitioner  argues  that 
the  Department  should  use  the  higher 
percentage  as  the  allocation  basis  as 
BIA. 

Respondent  argues  that  petitioner's 
theory  that  the  pre-production  stage  of 
a  rose  plant  is  accounted  for  by 
depreciating  rose  plants  over  their 
useful  life  is  erroneous.  Respondent 
asserts  that  petitioner  is  confusing  the 
amortization  of  pre-production  costs  of 
rose  plants  ultimately  grown  by 
respondent  for  production,  with  the 
separate  business  of  selling  nursery  rose 
plants  to  unrelated  parties.  Respondent 
maintains  that  the  sale  of  nursery  plants 
constitutes  a  separate  line  of  business 
and  the  costs  of  nursery  plants,  like  any 
other  plant  not  subject  to  this 
investigation,  should  not  be  included  in 
the  CV  calculation  of  fresh  cut  roses. 
Respondent  adds  that  it  allocated 
service,  insurance  and  depreciation 
expenses  on  the  basis  of  number  of 
plants  which  included  nursery  rose 
plants.  Respondent  states  that  nursery 
plants  are  not  considered  production 
plants  and  are  sold  to  unrelated 
customers  in  the  normal  course  of 
business.  Therefore,  respondent 
contends  that  the  nursery  plants,  like 
any  other  plant  not  subject  to  this 
investigation,  should  not  be  included  in 
the  CV  calculation. 

DOC  Position       1 

We  agree  with  petitioner  that  using 
the  number  of  plants  to  allocate  certain 
expenses  is  not  an  accurate  measure.  At 
verification,  we  reviewed  respondent's 


Federal  Register  /  Vol.  60.  No.  24  /  Monday.  February  6.  1995  /  Notices 


7039 


plant  allocation  methodology  and 
determined  that  it  was  inaccurate.  With 
the  exception  of  the  plants  themselves, 
other  inputs  in  the  growing  process 
seem  to  be  more  closely  linked  to  the 
area  under  cultivation.  We  also 
reviewed  the  calculation  of  area  under 
cultivation.  As  we  have  determined  that 
it  is  more  correct  to  allocate  the  costs  in 
question  based  on  cultivation  area,  we 
have  re-allocated  the  cost  on  that  basis. 

Comment  41 

Respondent  states  that  it  translated 
dollar-denominated  loans  and  payments 
into  sucres  in  its  financial  statements 
and  that  during  the  POI.  that  a  fictitious 
loss  was  created  and  recorded  in  the 
translation  gain/loss  account. 
Respondent  argues  that  this  account  is 
purely  cosmetic  and  does  not  reflect 
actual  costs  of  production.  Therefore, 
the  Department  should  not  include  the 
fictitious  translation  expenses  in  its  CV 
calculation. 

Petitioner  asserts  that  because 
respondent's  so-called  "translation" 
losses  on  foreign-currency  loans  are 
recorded  in  respondent's  financial 
statement  in  the  ordinary  course  of 
business  and  in  accordance  with  GAAP, 
they  should  not  be  disregarded. 
Petitioner  asserts  that,  in  order  to  repay 
foreign-currency  loans,  respondent  will 
be  required  to  convert  sucres  to  the 
currency  of  the  loan.  Therefore, 
repayment  is  affected  by  the  exchange 
rate.  Moreover,  the  overall  financial 
condition  of  respondent,  and  its  ability 
to  raise  capital  and  obtain  loans,  is 
affected  by  the  translation  losses  shown 
on  its  financial  statements.  Accordingly, 
petitioner  argues,  there  is  no  basis  to 
ignore  these  costs  in  determining  the 
total  cost  of  production. 

DOC  Position 

We  agree  with  petitioner.  The 
translation  loss  reflects  an  actual 
increase  in  the  amount  of  sucres  that 
will  be  paid  to  settle  these  borrowings. 
We  have  therefore  included  the 
translation  loss  and  amortized  it  over 
the  remaining  life  of  the  loan. 

Comment  42 

Petitioner  maintains  that  respondent 
treated  interest  payments  to  a 
shareholder  as  normal  interest  expenses 
in  its  ordinary  books  and  records. 
Petitioner  cites  Kiwi  Fruit  from  New 
Zealand.  59  FR  48596,  48599 
(September  22,  1994)  (final  results  of 
admin,  review)  in  which  the 
Department  stated: 

Absent  specific  evidence  to  the  contrary, 
we  consider  expenses  recorded  in  a 
company's  financial  statements  to  reflect 
actvial  expenses  incurred 


in  its  operations  •  *  *  Respondent  has 
not  presented  any  documentary 
evidence  in  support  of  its  claim  that  the 
recorded  expenses  were  not  actual 
expenses.  Accordingly,  we  continue  to 
rely  on  the  growers'  financial  statements 
for  orchard  expenses  in  the  final  results. 

Moreover,  petitioner  maintains  that 
the  proceeds  of  the  loan  were  used  for 
working  capitaj.  not  capital 
expenditures.  Petitioner  contends  that 
the  shareholder  and  the  company  did 
not  treat  the  loan  as  a  stock  purchase  or 
otherwise  as  an  increase  in 
capitalization.  Therefore,  the  issue  is 
not  whether  the  interest  costs  of  the 
loan  should  be  excluded,  but  whether 
the  provision  of  working  capital  was  at 
a  favorable  less  than  arm's  length  rativ 
If  so.  petitioner  maintains  that  the 
transaction  should  be  treated  as  any 
other  related-party  input  and  revalued 
at  an  arm's  length  interest  rate. 
Alternatively,  the  interest  paid  to  a 
shareholder  should  be  treated  as  income 
to  that  shareholder  in  return  for 
management  services.  Furthermore, 
petitioner  maintains  that  because  of  the 
nature  of  the  relationship  between  the 
shareholder  and  respondent,  the 
"interest"  paid  to  the  shareholder 
should  be  deemed  to  be  part  of  his 
salary. 

Respondent  states  that  this  "loan" 
was  more  in  the  nature  of  an  investment 
and  was  recorded  in  respondent's 
records  as  a  loan  for  tax  purposes  only 
Furthermore,  respondent  states  that  if 
followed  the  Department's 
questionnaire  instructions  which  state 
to  "include  all  interest  expenses 
incurred  on  your  company's  long  ;ind 
short-term  debt  from  unrelated 
sources.*   •   '"  Therefore,  respondent 
states  that  the  Department  should  not 
include  interest  paid  to  a  shareholder  as 
part  of  respondent  s  financial  costs. 

DOC  Position 

We  agree  with  petitioner.  At 
verification,  the  Department  was  unable, 
due  to  time  constraints,  to  collect 
sufficient  information  to  determine 
what  the  original  classification  of  a  loan 
should  have  been.  Since  the  loan  was 
not  recorded  originally  as  an  equit\ 
investment  and  is  reflected  in  thi» 
company's  books  and  records  as 
borrowings,  we  have  no  basis  to 
reclassify  it  as  equity.  Therefore, 
consi.stent  with  the  company's  fiiiant  i.d 
statement  treatment,  we  have  included 
interest  expense  for  this  loan  in  our  cost 
calculations. 


7040 


Federal  Register  /  VoL  60.  No.  24  /  Monday.  February-  6.  1995  /  Notices 


Inversiones  Floricola,  S.A. 
Comment  43 

Petitioner  argues  that  a  small  rose 
producer  in  Ecuador  (because  its 
identity  is  proprietary,  it  will 
hereinafter  be  referred  to  as  "company 
X")  is  related  to  respondent  and  that 
respondent  did  not  report  sales  from 
this  farm  in  its  sales  listing.  Regarding 
the  nature  of  the  relationship,  petitioner 
states  that  there  is  sufHcient  evidence  of 
ownership  between  respondent  and 
company  X.  Petitioner  argues  that:  (1) 
The  rose  farms  of  the  group  most  likely 
have  similar  production  processes  and 
could,  therefore,  shift  production  to 
company  X  to  supply  respondent's  U.S. 
customers  to  take  advantage  of  a 
possible  lower  antidumping  duty 
margin:  and  (2)  there  is  at  least  a 
possibility  of  future  price  manipulation 
due  to  knowledge  of  marketing  and 
production  information  for  both 
respondent  and  company  X;  (4)  there  is 
no  evidence  on  the  record  of  an  absence 
of  control  of  production  or  sales  at  the 
group  of  companies  and  that 
respondent's  claim  that  Sunburst  Farms 
controls  marketing,  sales,  and  pricing 
for  respondent  are  unsupported  by  the 
evidence  on  the  record;  and  (5)  even  the 
smallest  amount  of  third  countr>'  sales 
by  company  X  would  establish  the 
viability  of  respondent's  third  country 
markets.  Therefore,  petitioner  argues 
that  company  X  and  respondent  are 
related  parties  and  as  such,  company 
X's  sales  should  have  been  reported. 
Petitioner  argues  that,  as  cooperative 
BIA.  the  Department  should  assign  the 
average  margin  from  the  petition  to 
company  X. 

Respondent  maintains  that  it  is  the 
only  rose-producing  entity  among  its 
related  companies,  and  that  it  has  fully 
reported  its  sales  and  cost  information 
in  this  investigation.  Regarding 
company  X,  respondent  argues  that  it  is 
not  a  related  party  under  19  U.S.C. 
1677(13).  Respondent  states  that  it  is 
neither  an  agent  nor  a  principal  of 
company  X.  Furthermore,  respondent 
states  that  it  owns  no  interest  in 
company  X  and  company  X  owns  no 
interest  in  respondent.  Respondent 
argues  that  there  is  no  direct  or  indirect 
ownership  link  between  respondent  and 
company  X. 

Moreover,  respondent  maintains  that 
respondent  and  company  X  operate  as 
separate  and  distinct  entities. 
Respondent  argues  that  there  is  no 
common  control  between  company  X 
and  respondent.  Company  X  does  not 
share  employees.  land,  equipment, 
administrative  offices,  distribution 
channels,  or  pricing  and  production 
decisions  with  respondent  or 


respondent's  related  farm.  Respondent 
maintains  that  production,  marketing, 
sales,  and  pricing  decisions  for 
respondent  are  made  by  Sunburst  Farms 
Miami  and  Sunburst  Farms  Holland  in 
accordance  with  export  market 
conditions.  Furthermore,  there  are  no 
contractual  relations  or  similar  business 
dealings  between  respondent  and 
company  X. 

Regarding  petitioner's  assertion  that 
respondent  could  shift  production  to 
company  X,  respondent  argues  that 
company  X  is  primarily  a  dairy  fann 
and  does  not  have  sufficient  capacity  to 
take  over  more  than  a  negligible  portion 
of  respondent's  production. 
Furthermore,  respondent  states  that  the 
Department  veriGed  that  no  expenses  or 
revenue  from  any  other  farm  runs 
through  comi)any  X's  checking  aa:ount. 
Respondent  thus  argues  that  joint 
control  of  both  entities  cannot  be 
established  and  therefore,  these 
companies  are  not  related  within  the 
meaning  of  19  U.S.C.  1677(13). 
However,  if  the  Department  determines 
that  respondent  and  company  X  are 
related,  respondent  maintains  that  the 
Department  should  apply  a  separate  rate 
for  company  X.  and  that  the  Department 
should  use  respondent's  verified  data  to 
calculate  its  rate. 

DOC  Position 

It  is  the  Department's  practice  to 
collapse  parties  related  within  the 
meaning  of  section  771(13)  of  the  Act 
when  the  facts  demonstrate  that  the 
relationship  is  such  that  there  is  a  strong 
possibility  of  manipulation  of  prices 
and  production  decisions  that  would 
result  in  circumvention  of  the 
antidumping  law.  See  Nihon  Cement 
Co.  V.  United  States.  Slip  Op.  93-80 
(CIT  May  25. 1993);  Certain  Iron  Metal 
Construction  Castings  from  Canada,  55 
FR  460.  460  (January  5. 1990)  (final 
results  of  admin,  review);  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from  the 
Federal  Republic  of  Germany.  54  FR 
18992,  19089  (May  3, 1989)  (final 
results  of  LTFV  investigation).  Based  on 
the  evidence  on  the  record,  we  find  that 
respondent  and  company  X  are  not 
related  parties  within  the  meaning  of 
section  771(13)  of  the  Act  and,  as  a 
resuh,  should  not  be  collapsed  in  this 
investigation. 

Pursuant  to  section  771(13)  of  the  Act. 
the  Department  examinod  (A)  whether 
respondent  was  the  agent  or  principal  of 
company  X;  (B/C)  whether  respondent 
owns  or  controls  any  interest  in  the 
business  of  company  X.  or  vice  versa; 
and  (D)  whether  there  is  any  direct  or 
indirect  conunon  ownership  between 
respondent  and  company  X.  involving 


at  least  20  percent  of  the  voting  power 
or  control.  The  Department  found  no 
evidence  that  any  of  these  statutory 
indicators  of  relatedness  existed  with 
respect  to  respondent  and  company  X. 

Petitioner's  arguments  conc-eming 
interlocking  shareholders,  shifting  of 
production,  possibility  of  price 
manipulation,  and  control  of  production 
and  sales,  are  inapposite  because  they 
are  related  to  factors  that  the 
Department  considers  in  determining 
whether  to  collapse  companies  for  the 
purpose  of  calculating  a  single  dumping 
margin.  See,  e.g..  Antifriction  Bearings 
from  France,  etc..  58  FR  39729,  39772 
(July  26,  1993)  (final  resufts  of  3d 
admin,  review)  ["AFBs  IIF). 
Significantly,  however,  a  collapsing 
analysis  is  only  done  on  related  parties. 
See,'e.g.,  AFBs  III  at  39772.  ("[T|he 
Department  uses  •  •  *  factors  in 
determining  whether  to  collapse  related 
enterprises.*  *  *")  (emphasis added). 
In  most  cases,  the  relatedness  of  the 
parties  is  quite  clear,  i.e..  a  parent  and 
a  subsidiary,  or  two  sister  subsidiaries. 
See.  e.g.,  AFBs  77/ at  39772.  In  contrast, 
in  this  investigation  there  is  no  evidence 
that,  pursuant  to  the  definition  of 
related  parties  under  section  771(13)  of 
the  Act,  respondent  and  company  X  are 
related.  As  a  result,  we  have  not 
performed  a  collapsing  analysis. 

Comment  44 

Respondent  argues  that  the  .statute 
requires  the  Department  to  use  general 
expenses  and  profit  related  to  home 
market  sales  of  the  same  general  class  or 
kind  of  merchandise  that  are  in  the 
ordinary  course  of  trade.  The 
respondent  maintains  that  its  home 
market  sales  of  culls  are  the  same 
general  class  or  kind  of  merchandise  as 
export-  quality  roses,  jiespondent  also 
maintains  that  culls  are  a  regular  and 
recurring  part  of  business  in  Ecuador 
and  are  in  the  ordinary  course  of  trade. 
Therefore,  the  respondent  contends  that 
the  Department  should  use  its  verified 
home  market  selling  expenses  in  CV 
Regarding  profit,  respondent  argues  that 
the  appropriate  profit  for  use  in  CV  is 
the  statutory  minimum  eight  pendent. 

Respondent  argues  that  if  the 
Department  uses  its  U.S.  selling 
expenses  in  CV,  it  must  modifv'  its 
methodology  for  calculating 
respondent's  ESP  offset  to  eliminate  the 
margin-creating  effects  of  its 
preliminary  ESP  offset  calculation. 

Respondent  further  argues  that  if  the 
Department  uses  its  U.S.  selling 
expenses,  then  the  Department  should 
not  include  the  Panama  and  farm-level 
components  of  those  expenses  in  CV 
Respondent  contends  that  the  inclusion 
of  farm-level  or  Panamanian  expenses 


double-counts  home  market  expenses  as 
expenses  incurred  in  the  United  States 
are  already  being  used  as  a  supposed 
proxy.  Moreover,  the  expenses  incurred 
m  Panama  relating  to  U.S.  sales  have 
nothing  to  do  with  the  home  market    " 
because  the  Panamanian  selling  agent  is 
involved  only  with  export  sales. 

Petitioner  maintains  that  the  home 
market  is  not  a  viable  market  in  the 
ordinary  course  of  trade  vrith  respect  to 
export  quality  roses.  Petitioner  argues 
that  the  home  market  is  a  market  for 
distress  sales.  Petitioner  states  that  the 
Department  should  use  third-country 
expenses  and  profits  to  calculate  CV. 

Petitioner  argues  that  it  is  appropriate 
to  add  selling  expenses  on  the  same 
terms  as  the  constructed  value  {i.e., 
using  annual  average  indirect  selling 
expense).  Petitioner  further  argues  that 
if  the  Department  relies  on  U.S.  selling 
expenses  to  compute  CV.  all  U.S.  selling 
expenses,  whether  incurred  in  Ecuador, 
Panama,  or  in  the  United  States  should 
be  included.  Petitioner  argues  that  it  has 
been  the  Department's  practice  and 
upheld  by  the  courts  that  all  expenses 
mcurred  in  selling  merchandise  in  the 
United  States  ^ould  be  deducted  from 
ESP,  regardless  of  whether  the  entity 
incurring  the  expenses  was  physically 
located  in  the  United  States. 
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DOC  Position 

We  disagree  with  respondents  and 
have  used  U.S.  selling  expenses  as  a 
surrogate  [see  Comment  9).  We  agree 
with  petitioners  that  all  expenses 
incurred  in  selling  merchandise  in  the 
United  States  should  be  deducted  from 
ESP,  regardless  of  whether  the  entity 
incurring  the  expenses  was  physically 
located  in  the  United  States.  Further,  we 
disagree  that  modification  of  our 
standard  ESP  offset  methodology  is 
warranted  in  this  case. 

Comment  45 

Petitioner  assets  that  the  verification 
report  indicates  that  common  indirect 
•selling  expen.sed  were  allocated  to  three 
Panamanian  corjipanies  which  were 
involved  with  the  sale  of  roses. 
However,  petitioner  argues  that  the 
verification  repgrt  indicates  that  certain 
selling  expenses  were  not  allocated  to 
the  company  in\((jlved  in  the  sale  of 
respondent's  ro.sps.  Petitioner  contends 
that  all  indirect  iieliing  expenses  should 
be  reallocated. 

Re.spondent  as^rts  that  it  allocated  its 
mdirect  selling  efspenses  among  all 
three  of  the  Panainanian  companies 
based  on  the  relajtive  sales  revenue  of 
each  company.  Respondent  argues  that 
the  allocation  is  dearly  supported  in  the 
verification  report;. 


DOC  Position 

We  agree  with  respondent.  We 
verified  that  all  selling  expenses  were 
reported  and  allocated  appropriately. 
Comment  46 

Petitioner  asserts  that  the  sales 
verification  report  indicates  that 
respondent  understated  its  per-unit 
indirect  selling  expenses  incurred  in 
Ecuador  because  it  allocated  its 
expenses  over  sales  to  two  related 
companies.  Petitioner  argues  that, 
because  the  Department  is  unable  to 
segregate  respondent's  third  country- 
sales  from  third  country  sales  of  its  two 
related  companies,  all  third  country 
sales  should  be  excluded  from  the 
denominator  for  purposes  of  calculating 
an  indirect  selling  expense  factor. 
Petitioner  also  contends  that  re.spondent 
has  not  previously  alleged  that  it 
performed  all  export  selling  functions 
for  all  three  companies  and  that  it  is  too 
late  for  such  an  allegation.  Petitioner 
argues  that  respondent's  case  brief  on 
this  topic  is  purely  post  hoc.  Therefore, 
petitioner  maintains  that  the 
Department  should  allocate 
respondent's  export  selling  expenses 
solely  to  respondent's  export  sales. 

Respondent  contends  that  the 
verification  report  is  incorrect  with 
regard  to  its  assertion  that  respondent 
understated  its  farm-level  U.S.  indirect 
selling  expen.ses.  The  verification  report 
states  that  respondent  should  have  used 
the  export  sales  revenue  specific  to 
respondent,  not  the  sales  revenue  of  its 
two  related  companies  in  the 
denominator  of  the  ratio  used  to  allocate 
farm-level  selling  expenses  to  roses. 
However,  respondent  argues  that  the 
total  indirect  expenses  incurred  by  the 
above-three  companies  were  incurred  in 
respondent's  central  office.  Respondent 
maintains  that  it  was  not  possible  to 
isolate  farm-  or  product-specific  selling 
expenses  from  the  total  selling  expenses 
incurred  at  the  central  office. 
Respondent  fijrther  maintains  th.it  the 
central  office  provides  selling  support 
functions  for  all  products  sold  by  all 
entities  in  the  Group.  Therefore, 
respondent  calculated  the  ratio  used  to 
determine  the  portion  ot  total  selling 
expenses  allocable  to  roses  bv  including 
revenue  from  sales  of  all  products  from' 
all  three  companies  in  the  ratios 
denominator.  Respondent  runteiuls  that 
if  it  had  only  used  sales  revenue  from 
the  products  sold  by  respondent,  it 
would  have  overstated,  not  understated, 
theainount  of  the  total  selling  expenses' 
allocable  to  roses.  Respondent  argues, 
therefore,  that  the  Department  should 
accept  respondent's  verified  data  for  the 
final  determination. 


DOC  Position 

We  agree  with  respondent  and  have 
used  respondent's  allocation 
methodology  and  the  verified 
information  for  purposes  of  the  final 
determination.  See  e.g.,  Minivans. 

Comment  47 

Petitioner  argues  that  respondent 
mcorrectly  excluded  all  selling 
expenses  allocable  to  Sunburst  New 
York.  Petitioner  contends  that  there  is 
no  evidence  on  the  record  that  supports 
respondent's  claim  that  Sunburst  New 
York's  selling  expenses  should  be 
excluded  because  it  only  handled 
imports  from  the  Netherlands.  Petitioner 
argues  that  the  evidence  on  the  record 
indicates  that  Sunburst  New  York 
charged  Sunburst  Miami  for  height 
forwarding  fees,  which  suggests  that 
imports  from  Ecuador  or  Colombia, 
rather  than  Holland,  were  sold  by 
Sunburst  New  York.  Petitioner  argues 
that  absent  evidence  concerning 
purchases  and  sales  by  Sunburst  New- 
York,  the  record  does  not  support 

exclusion  of  Sunburst  New  York's 
selling  expenses. 

Respondent  maintains  that  Sunburst 
New  York  is  a  separate  corporate  entity 
wholly-owned  by  Sunburst  Farms 
Miami,  which  acts  exclusively  as  an 
importer  and  freight  forwarde'r  of  Dutch 
fiowers.  Sunburst  New  York  does  hot 
make  any  sales  of  Dutch  flowers,  all 
such  sales  are  made  by  Sunburst  Farms 
Miami's  Holland  sales  department. 
Respondent  contends  that  the  freight 
forwarding  fees  charged  by  Sunburst 
New  York  to  Sunburst  Farnis  Miami  are 
intracompany  fees  to  reimburse 
Sunburst  New  York  for  its  freight 
forwarding  operations  and  are,  thus, 
unrelated  to  sales  of  subject 
merchandise. 

DOC  Position 

We  agree  with  respondent.  At 
verification,  we  found  that  Sunburst 
Farms  had  a  separate  sales  department 
that  dealt  solely  v.-ifh  products  imported 
from  Holland.  Therefore,  we  find  that 
respondent  appropriately  e.xdude.l 
Sunburst  New  York's  selling  expenses 
from  its  .'illo(  ation. 

Comment  48 

Pptilioner  aryues  that  the  Departnu-nl 
should  {.orrect  home  market  indirec  t 
.selline  expen.ses  ba^ed  on  verific  ation 

Respondent  did  not  address  tn.s 
issue. 

Docrosi!;:3t 

We  agree  with  petitioner.  We 
corrected  hon:e  market  indirect  sf  Miui- 
expenses  to  reflect  findings  at 
verification.  See.  e.g..  Minivan.^. 
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Comment  49 

Petitioner  states  that,  according  to  the 
cost  verification  report,  fixed  costs 
incurred  with  respect  to  parking  were 
excluded  from  the  calculated  cost  of 
production.  Petitioner  contends  that 
there  is  no  basis  to  conclude  that  these 
costs  should  be  treated  as  packing 
expenses  solely  becau.se  the 
depreciation  and  insurance  costs  were 
related  to  the  post  harvest  areas. 
Petitioner  furgues  that,  regardless  of 
whether  or  not  these  costs  were  "post- 
harvest."  they  should  be  treated  as 
cultivation  costs  and  added  to  overhead. 

Respondent  states  that  it  removed 
fixed  overhead  costs  related  to  packing 
from  its  packing  calculation  pursuant  to 
the  E)epartment's  instructions  prior  to 
verification.  However,  respondent 
maintains  that  these  costs  relate  to 
functions  such  as  hydration  and 
grading,  which  are  associate<i  with 
packing  costs  and  have  nothing  to  do 
with  production.  Therefore,  respondent 
argues  these  costs  should  not  be 
included  in  its  cost  of  cultivation  and 
are  most  appropriately  classified  as 
packing  costs. 

DOC  Position 

We  agree  with  respondent  that  these 
are  packing  costs.  In  our  August  2, 1994. 
questionnaire,  we  requested  that 
respondent  remove  fixed  costs  from  its 
packing  expenses.  At  that  time  we 
thought  it  appropriate  to  classify  these 
expenses  as  part  of  COP.  However, 
during  the  cost  verification,  we 
analyzed  these  costs  and  determined 
that  it  was  appropriate  to  include  these 
expenses  in  packing. 

Comment  50 

Petitioner  states  that,  according  to  the 
verification  report,  respondent  excluded 
year-end  adjustments  to  farm  specific 
G&A  of:  (1)  Amortization  of  pre- 
operating  expenses,  and  (2)  reduction 
for  an  over  accrual  of  social  benefits. 

Regarding  pre-operating  expenses, 
petitioner  argues  that  respondent  should 
include  all  amortized  pre-operating 
expenses  in  G&A  following  normal 
company  accounting  practices  absent 
evidence  that  the  expenses  were 
incurred  with  respect  to  operations 
other  than  rose  production. 

Regarding  the  over-accrual  of  social 
benefits,  petitioner  states  that  the 
verification  report  is  unclear  as  to 
whether  there  is  evidence  that  there  is 
a  basis  for  departing  from  the  financial 
statements.  Absent  such  evidence, 
petitioner  argues  that  the  financial 
statement  figures  should  be  used. 

Regarding  the  over-accrual  of  social 
benefits,  respondent  contends  that  at 


year-end.  it  adjusted  its  social  benefits 
costs  to  refiect  the  actual  social  benefits 
paid  during  the  year.  Respondent  states 
that  the  costs  reported  to  the 
Department  included  the  over-accrual. 
Therefore,  the  subtraction  of  the  amount 
of  the  over-accrual  from  G&A  expenses 
noted  in  the  verification  report  should 
be  made. 

DOC  Position 

We  agree  with  petitioner.  We  found  at 
verification  that  these  items  are  G&A 
expenses  of  the  company  and  made  an 
adjustment.  This  verified  data  was  used 
in  our  final  determination.  See.  e.g., 
Minivans. 

Comment  5 1 

Petitioner  argues  that  respondent's 
per  unit  G&A  expenses  were 
understated.  Petitioner  contends  that 
the  percentage  G&A  factor  was  applied 
to  the  reported  cultivation  costs, 
excluding  the  post  harvest  costs. 
Petitioner  maintains  that  the 
Department  should  .correct  this  error  so 
that  the  cost  of  production  and 
constructed  value  reflect  fidl  costs, 

DOC  Position 

We  agree  with  petitioner.  The 
application  of  the  G&A  ratio  resulted  in 
an  understatement  of  this  expense. 
Therefore,  for  our  final  determination 
we  corrected  this  by  applying  the  ratio 
on  the  same  basis  upon  which  it  was 
calculated. 

Comment  52 

Petitioner  argues  that  income  from 
exchange-rate  gains  on  sales,  insurance 
reimbursement,  gains  on  sales  of  fixed 
as.sets,  and  income  fi^om  social  security 
cannot  be  allowed  to  offset  respondent's 
interest  expenses  unless  these  income 
items  are  linked  to  the  interest  expenses 
deducted. 

Respondent  argues  that  income  from 
exchange-rate  gains  on  sales,  insurance 
reimbursement,  and  gains  on  sales  of 
fixed  assets  are  related  to  production  or 
has  been  generated  from  short-terra 
investments  of  working  capital  and  are, 
therefore,  allowable  as  offsets  to  its 
financial  expenses. 

DOC  Position 

We  agree  with  petitioner  that  tliese 
are  not  properly  offsets  to  financial 
expenses.  However,  the  insurance 
reimbursement  and  gains  on  sales  of 
fi.xed  assets,  while  not  a  financial 
expense  of  the  company,  do  reflect 
items  of  a  G&A  nature.  Accordingly,  we 
have  included  them  as  such  in  our 
calculations. 


Comment  53 

Petitioner  argues  that  Sunburst  Farm's 
interest  revenue  on  late  accounts  should 
be  corrected  as  per  the  verification 
report. 

DOC  Position 

We  agree  with  petitioner  and  used 
Sunburst  Miami's  verified  interest 
income  for  purposes  of  our  final 
determination.  See,  e.g.,  Minivans. 

Comment  54 

Respondent  argues  that,  pursuant  to 
the  Department's  instructions,  it 
segregated  the  amount  of  FONIN  taxes 
paid  from  its  cost  of  cultivation  and 
reported  this  amount  separately. 
Respondent  maintains  that  the 
Department  verified  this  expense 
without  discrepancy.  Respondent 
contends  that  the  IDepartment  should 
use  the  actual  allocated  amounts  for  the 
final.  Additionally,  respondent  argues 
that  the  Department  should  deduct  from 
cost  of  cultivation  the  amount  of  FONIN 
tax  originally  reported. 

Petitioner  maintains  that,  to  the  extent 
the  Department  verified  the  revised 
FONIN  tax,  these  amounts  are 
appropriately  deducted  from  USP. 

EX3C  Position 

We  agree  with  petitioner  and 
respondent  in  part.  We  deducted  the 
verified  amounts  of  FONIN  tax  from 
USP.  We  also  deducted  the  FONIN  tax 
reported  in  COP. 

Comment  55 

Respondent  maintains  that  the 
Department  should  accept  the 
corrections  it  submitted  in  its  revised 
sales  tape  for  purposes  of  the  final 
determination.  Additionally,  respondent 
argues  that  the  Department  should  use 
the  verified  interest  expense  Sunburst 
paid  during  the  POI  rather  than  the 
reported  percent. 

Petitioner  contends  that  the 
Department  should  verify  that  the 
corredions  respondent  reportedly 
changed  concerning  foreign  inland 
freight,  U.S.  inland  freight,  quality 
credits,  U.S.  indirect  selling  expenses, 
interest  revenue,  air  freight,  brokerage 
and  handling,  and  packing  cost  were 
properly  implemented. 

DOC  Position 

We  agree  with  both  parties.  We  have 
reviewed  the  new  sales  listing  and 
found  that  respondent  made  the  changes 
as  per  the  verification  report.  Therefore, 
used  these  revised  expenses  in  our 
calculations,  in  addition,  we  used 
respondent's  revised  U.S.  interest  rate 
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Suspension  of  Liquidation 

In  accordance  with  19  U.S.C.  1673b. 
we  are  directing  the  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  fresh  cut  roses  from  Ecuador, 
as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
the  posting  of  a  bond  on  all  entries 
equal  to  the  estimated  weighted-average 
amount  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeds  United  States 
price  as  shown  In  the  table  below.  The 
margins  are  as  follows: 


[C-791-0011 

Ferrochrome  From  South  Africa;  Final 
Results  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
Countervailing  Duty  Administrative 
Review. 


Manufacturer/Producer/Exportef 


Afbusta-Agritab  (and  its  related 
farms  Agrisatw,  Agrrtab,  and 
Flaris) 

Florin  S.A.  (and  its  related 
farms  Cuentas  En 
Panicipacion  Ftorinsa-Ertego 
(Florlnsa  CkXopaxi)  and 
Exftodec)  

Guanguilqui  Agro  Industrial 
S.A.  (and  its  referted  farm 
Indipasisa) 

invers»ones  FlorJcda  S.A.  (and 
its  related  farm  Flores  Mrtad 
Del  Mundo  S.A.)  

All  Ottiers ^ 


Margin  (per- 
cent) 


5.38 

84.72 
14.24 


4.63 
6.32 


ITC  Notificalion 

In  accordance  19  U.S.C.  1673d(d)  we 
have  notified  the  ITC  of  our 
determination. 

Notification  to  fnterested  Parties 

This  notice  al^o  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  in 
this  investigation  of  their  responsibility 
covering  the  return  or  destruction  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  C.F.R. 
353.34(d).  Failure  to  comply  is  a 
violation  of  the  APO. 

This  determination  is  published 
pursuant  19  U.S.C.  1673d(d)  and  19 
C.F.R.  353.20(b)(2). 

Dated:  January  26,  1995. 
Susan  G.  Essennaa, 

Assistant  Secretary  for  Import 

Administration. 
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SUMMARY:  On  November  12. 1993.  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary-  results  of 
administrative  review  of  the 
countervail!!:?,  duty  order  on 
ferrochrome  from  South  Africa  for  the 
period  January  1. 1991,  through 
December  31. 1991.  We  have  now 
completed  this  review  and  detennine 
the  bounty  or  grant  to  be  zero  for 
Consolidated  Metallurgical  Industries. 
Ltd.  (CMI).  and  0.81  percent  nd  vnhrem 
for  all  other  companies. 
EFFECTIVE  DATE:  February  6,  1995. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Dana  S.  Mermelstein  or  Maria  P. 
MacKay.  Office  of  Countervailing 
Compliance,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230.  telephone:  (202) 
482-0984/2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  12, 1993,  the 
Department  published  in  the  Federal 
Register  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on 
ferrochrome  from  South  Africa  (46  FR 
21135.  April  9. 1981).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act). 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  On 
December  13, 1993.  a  joint  case  brief 
was  submitted  bv  Chromecorp 
Technology  (Ptyj  Ltd.,  CMI.  Ferralloys 
Limited.  Middleburg  Steel  and  Alloys 
(Pty)  Ltd.  (MS&A).  and  Samancor.  the 
South  African  producers  which 
exported  ferrochrome  to  the  United 
States  during  the  review  period 
(respondents).  We  returned 
respondents'  brief  because  it  contained 
untimely  new  factual  information.  See 
19  CFR  355.31(a)(l)(ii).  The  Department 
has  not  considered  the  rejected  new 
factual  information  for  these  final 
.-esults  of  review.  See  19  CFR 
355.31(aM3).  355.3(a).  On  December  21. 


1993,  respondents  resubmitted  a  revised 
case  brief.  The  comments  addressed  in 
this  notice  were  presented  in  the 
resubmitted  case  brief. 

At  the  request  of  respondents,  the 
Department  held  a  public  hearing  on 
December  28, 1993.  On  January  14  and 
January  16,  1994,  respondents' 
submitted  two  documents  containing 
un.solicited  written  argument.  The 
regulations  (19  CFR  355.38)  require 
written  argument  to  be  submitted  in 
accordance  with  the  deadlines  and 
requirements  for  case  briefs  and  rebuttal 
briefs.  The  two  submissions  in  question 
were  made  after  these  deadlines.  These 
submissions  were  returned  to 
respondents  in  accordance  with  the 
regulations  (19  CFR  355.38(a)).  The 
Department  has  therefore  not 
considered  the  arguments  presented  in 
these  two  submissions  for  purposes  of 
reaching  these  final  results  of  review. 

The  review  covers  the  period  January 
1,  1991  through  December  31.  1991.  The 
review  involves  five  companies  and  the 
following  programs: 

(1)  Industrial  Development 
Corporation  Loans 

(2)  Export  Incentive  Program 

(3)  Regional  Industrial  Development 
Incentives 

(4)  Preferential  Rail  Rates 

(5)  Government  Loan  Guarantees 

(6)  Beneficiation  Allowances- 
Electric  Power  Cost  Aid  Scheme 

(7)  General  Export  Incentive  Scheme 
After  consideration  of  respondents' 

comments  on  the  preliminary-  results  of 
review,  the  Department  has  now 
recalculated  the  bounties-or  grants 
attributable  to  the  Category  D  Scheme  of 
the  Export  Incentive  Program,  and  to  the 
Industrial  Development  Corporation 
long-term  loan  program.  The 
Department  now  determines  the  bounty 
or  grant  attributable  to  the  Category  D  ' 
Scheme  to  be  zero  percent  nd  valorem 
for  CMI.  and  0.29  percent  ad  valorem 
for  all  other  companies,  and  the  bounty 
or  grant  attributable  to  the  Industrial 
Development  Corporation  loan  to  f-e 
zero  for  CMI,  and  0.05  percent  ad 
valorem  for  all  other  companies. 
Accordingly,  the  Department 
determines  the  total  bounty  or  grant 
from  all  programs  under  review  to  be 
zero  for  CMI,  and  0.81  percent  ad 
valorem  for  all  other  companies. 

Scope  of  Review 

Imports  covered  by  this  review  aid 
shipments  of  ferrochrome.  which  is 
currently  classifiable  under  item 
7202.41.00,  7202.49.10  and  7202.49.50 
of  the  Harmonized  Tariff  Schedule 
(HTS).  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
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purposes.  The  written  description 
remains  dispositive. 

Calculation  of  Country- Wide  Rate 

We  calculated  the  bounty  or  grant  on 
a  country-wide  basis  by  first  calculating 
the  bounty  or  grant  for  each  company 
subject  to  the  administrative  review.  We 
then  weight-averaged  the  bounty  or 
grant  received  by  each  company  using 
as  the  weight  its  share  of  total  South 
African  ferrochrome  exports  to  the 
United  States,  including  all  companies, 
even  those  with  de  minimis  or  zero 
bounties  or  grants.  We  then  summed  the 
individual  companies'  weight-averaged 
bounties  or  grants  to  determine  the 
bounty  or  grant  from  all  programs 
benefitting  ferrochrome  exports  to  the 
United  States.  Since  the  country-wide 
rate  calculated  using  this  methodology 
was  above  de  minimis,  as  defined  by  19 
CFR  355.7  (1994).  we  proceeded  to  the 
next  step  and  examined  the  total  bounty 
or  grant  calculated  for  each  company  to 
determine  whether  individual  company 
rates  differed  significantly  from  the 
weighted-average  country-wide  rate, 
pursuant  to  19  CFR  355.22(d)(3).  One 
company.  CMI,  had  a  bounty  or  grant  of 
zero  during  the  review  period,  which  is 
significantly  different  pursuant  to  19 
CFR  355.22(d)(3).  This  company  is 
treated  separately  for  assessment 
purposes.  All  other  companies  are 
assigned  the  country-wide  rate. 

Analysis  of  Comments 

Comment  1:  Respondents  argue  that 
the  Department  incorrectly  calculated 
Category  D  benefits  because  it  was 
demonstrated  at  verification  that 
Category  D  benefits  were  tied  to  exports 
to  countries  other  than  the  United 
States.  Respondents  argue  that  their 
Category  D  benefits  were  tied  in  one  of 
the  following  three  ways:  (1)  There  were 
no  exports  to  the  United  States  of  the 
subject  merchandise  during  the  tax  year 
covered  by  the  tax  return  filed  during 
the  review  period;  therefore,  there  could 
be  no  expenses  (and  no  tax  deduction) 
relating  to  marketing  U.S.  exports:  (2) 
marketing  expenses  were  segregated  as 
they  were  incurred,  and  only  expenses 
relating  to  non-U.S.  exports  were 
claimed  as  a  tax  deduction;  or  (3) 
expenses  were  apportioned  on  a  pro-rata 
basis,  therefore  the  fax  deduction  had 
been  adjusted  downward  as  a  result  of 
the  removal  of  the  portion  of  marketing 
expenses  determined  to  relate  to  U.S. 
exports.  Respondents  argue  that,  in 
accordance  with  the  proposed 
regulations,  the  Department  cannot 
countervail  benefits  which  do  not  relate 
to  exports  of  the  subject  merchandise  to' 
the  United  States.  See.  Notice  of 
Proposed  Rulemaking  and  Request  for 


Public  Comments  (54  FR  23366.  23384; 
May  31. 1989)  [Proposed  Regulations)  at 
§  355.47(b). 

Department's  Position:  We  recognize 
that  to  the  extent  that  respondents 
segregated  their  marketing  expenses  as 
they  were  incurred,  and  claimed  the 
Category  D  deduction  only  on  expenses 
related  to  non-U.S.  exports.  Category  D 
benefits  do  not  benefit  exports  of 
ferrochrome  to  the  United  States.  Since 
we  were  able  to  verify  that  some 
companies  did  segregate  their  expenses 
in  this  manner,  for  certain  expense 
items  claimed,  we  did  not  include  in 
our  calculations  benefits  attributable  to 
these  expense  items. 

We  do  not  agree,  however,  that  solely 
because  a  company  did  not  export  to  a 
specific  market  during  a  particular 
period,  one  can  necessarily  conclude 
that  the  company  did  not  incur 
marketing  expenses  related  to  that 
market.  In  the  instant  case,  however,  the 
company  in  question  demonstrated  at 
verification  that  the  expenses  that  it 
claimed  under  this  program  consisted 
only  of  commissions  and  warehousing 
expenses,  which  can  be  tied  to  sales  to 
a  particular  export  market.  Therefore, 
we  agree  that,  in  this  particular  case, 
where  the  company  did  not  export  the 
subject  merchandise  to  the  United 
States  during  the  tax  year,  it  also  did  not 
incur  or  claim  any  marketing  expenses 
with  respect  to  the  U.S.  market  for 
subject  merchandise.  As  such,  we 
conclude  that  Category  D  was  not  used 
by  this  company  with  respect  to  its  U.S. 
exports  of  ferrochrome. 

In  the  absence  of  a  Government  of 
South  Africa  mandate  prohibiting 
Category  D  claims  for  marketing 
expenses  tied  to  U.S.  exports,  the  pro- 
rata apportionment  of  expenses  which 
are  not  directly  tied  to  specific  export 
sales  or  markets  is  not  an  adequate 
substitute  for  the  direct  tying  of  the 
expenses  to  specific  sales  or  markets  for 
the  purpose  of  the  Department's 
analysis.  Therefore,  we  do  not  recognize 
pro-rated  expenses  as  being  tied  to 
particular  markets,  or  markets  other 
than  the  United  States.  We  also  note 
that  some  respondents  did  not  pro-rate 
or  otherwise  adjust  certain  expenses,  to 
exclude  expenses  directly  incurred  for 
the  U.S.  market,  before  claiming  the 
expenses,  in  their  entirety,  as  a  tax 
deduction  under  Category  D.  Therefore, 
we  have  included  all  such  expenses  in 
our  calculations. 

Accordingly,  we  have  adjusted  our 
preliminary  calculations  tc  include  only 
those  Category  D  benefits  wliich  arose 
from  marketing  expenses  whic  h  were 
either  pro-rated  or  not  adjusted  by  the 
companies  in  making  their  Category  D 
claims  on  the  tax  return  filed  during  the 


review  period.  For  further  discussion  of 
the  Department's  position  on  the  tying 
of  benefits,  see  Memorandum  for  the 
File,  dated  December  16, 1994;  "Tying 
of  Benefits,"  which  is  on  file  in  the 
Central  Records  Unit  (Room  B099  of  the 
Main  Commerce  Building).  We  now 
determine  the  bounty  or  grant 
attributable  to  Category  D  to  be  zero 
percent  ad  valorem  for  CMI  and  0.29 
percent  ad  valorem  for  all  other 
companies. 

Comment  2:  CMI  argues  that  it  could 
not  have  derived  any  benefit  from  the 
Category  D  program  because  it  was  in  a 
tax  loss  position  during  the  period  of 
review  (FOR).  Therefore,  the  company 
could  not  have  experienced  any  cash- 
flow effect  from  the  deduction  of  export 
marketing  expenses  claimed  under 
Category  D.  CMI  argues  that  the 
Department  has  previously  held  that  a 
company  in  a  tax  loss  position  cannot 
benefit  from  an  otherwise 
countervailable  tax  deduction.  See, 
Preliminary  Negative  Counten-ailing 
Duty  Determinations;  Certain  Steel 
Products  from  South  Africa  (58  FR 
47865,  September  13,  1993);  Final 
Negative  Counten-ailing  Duty 
Determinations;  Certain  Steel  Products 
from  South  Africa  (58  FR  62100. 
November  24,  1993). 

Department's  Position:  The 
Department's  "Proposed  Regulations." 
at  §355.41(i)(l).  state:  "lal 
countervailable  benefit  exists  to  the 
extent  the  Secretary  determines  that  the 
taxes  paid  by  a  firm  are  less  than  the 
taxes  it  otherwise  would  have  paid 
•   *   *"(54FR23336.  23382,  May  31. 
1989).  Because  CMI  was  in  a  tax  loss 
position,  no  taxes  were  due  during  the 
FOR.  In  addition,  the  magnitude  of  the 
tax  loss  alone  shows  that  it  was  not 
created  during  the  FOR  by  the  use  of  the 
Category  D  program.  Therefore,  we  agree 
with  respondent  that  CMI  derived  no 
benefit  from  the  Category  D  tax 
deduction  it  took  during  the  FOR. 

Comment  3:  Two  respondents, 
Samancor  and  Ferralloys,  Ltd.,  argue 
that  the  Department  erroneously 
countervailed  benefits  from  Category  A 
and  B  promissory  notes  issued  prior  to 
the  review  period  which  matured 
during  the  review  period.  Respondents 
claim  that  because  these  notes  were 
discovered  during  the  verification  in 
discussions  with  government  officials, 
and  after  verification  at  the  companies" 
offices,  the  Department  must  request 
and  consider  information  from  the 
companies.  Respondents  claim  that  this 
information  would  reveal  that  one  of 
these  promissory  notes  does  not  exist 
and  that  the  other  two  are  not  fully 
attributable  to  exports  of  subject 
merchandise  to  the  United  States. 


} 
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Departments  Position:  Section  776  of 
the  Act  provides  that  if  the  Department 
"is  unable  to  verify  the  accuracy  of  the 
information  submitted,  it  shall  use  the 
best  information  available  (BLA)  to  it  as 
the  basts  for  its  action."  During 
verification,  the  Department  verifiers 
learned  of  a  government  practice  of 
paying  benefits  under  Categories  A  and 
B  of  the  General  Export  Incentive 
Scheme. with  promissory  notes.  The 
Department  verified  the  promissory  note 
practice  both  at  the  companies  and  the 
government.  However,  after  completing 
verification  at  the  companies'  offices, 
the  verifiers  discovered  at  the 
government  offices  several  promissory 
notes  which  had  been  issued  to 
Samancor  and  Ferralloys  in  accordance 
with  this  practice  as  payment  of  benefits 
under  Categories  A  and  B  of  the  General 
Export  Incentive  Scheme.  Although  the 
Department  had  previously  found  the 
Categories  A  and  B  programs 
countervailable  (see  Ferrochrome  from 
South  Africa:  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (56  FR  33254:  July  19, 1991)). 
these  notes  had  been  neither  reported  in 
the  questionnaire  responses  nor 
presented  at  verification  by  the 
companies  as  Categories  A  and  B 
benefits. 

While  the  Department  has  determined 
that  the  omission  from  the  questionnaire 
responses  of  information  about  the 
promissory  note  practice  is  not  a 
sufficient  basis  to  question  the 
reliability  of  the  entire  response,  with 
regard  to  benefits  from  the  Categories  A 
and  B  programs,  the  inconsistencies  at 
verification  between  the  information 
presented  by  the  government  and  the 
information  presented  by  the  companies 
is  a  sufficient  basis  for  Ciepartment  to 
rely  on  BIA.  Since  the  only  information 
on  the  record  regarding  these 
promissory  notes  is  the  information 
collected  at  verification  at  the 
government,  the  Department  decided  to 
u.se  it  as  BIA  in  the  preliminary  results, 
and  has  not  changed  that  determination 
for  these  final  resultii. 

With  regard  to  the  respondents' 
request  that  the  Department  solicit 
additional  information  about  the 
promissory  notes,  the  appropriate  time 
for  submission  of  information  on 
benefits  received  was  in  the 
questionnaire  responses,  or  prior  to  the 
deadline  for  the  timely  submission  of 
factual  information  (the  earlier  of  180 
days  from  initiation  of  the 
administrative  review  or  issuance  of  the 
preliminary  resuhs  of  review )(see  19 
CFR  355.31(a)(lKii)).  In  this  instance, 
that  information  could  have  been 


presented  even  at  verification,  when  the 
Departnwnl  accepted  newly-  presented 
information  about  the  promissory  note 
practice  and  the  benefits  conferred  by 
these  promissory  notes  in  particular. 
The  purpose  of  verification  is  to 
determine  that  submitted  information 
has  been  completely  and  accurately 
reported.  Further  explanation  of  these 
notes  after  verification  would  involve 
consideration  by  the  Def)artment  of 
information  that  the  Department  did  not 
have  the  opportunity  to  verify. 

Comment  4:  Samancor  argues  that  the 
Department  should  not  treat  the 
Industrial  Development  Corporation 
(IDC)  loan  that  Middleburg  Steel  and 
Alloys  (MS&A)  received  as  a  long-term 
loan,  but  as  a  short-term  loan  of  nine 
months'  duration  because  Barlow  Rand. 
Ltd.,  the  parent  company  of  MS&A,  sold 
the  ferrochrome  operation  to  Samancor 
during  the  review  period,  but  retained 
the  loan  obligation.  Samancor  further 
argues  that  in  the  calculation  of  benefits 
from  the  fixed-rate  portion  of  the  loan. 
the  Department  should  have  used  as  its 
benchmark  the  3-year  Eskom  rate,  rather 
than  the  Company  Loan  Securities  rate. 
Respondent  argues  that  if  the 
appropriate  benchmark  and  short-term 
loan  methodology  are  used,  no 
countervailable  benefit  results  from  the 
fixed-rate  portion  of  the  loan. 
Respondent  argues  further  that,  if  the 
Department  persists  in  using  die  long- 
term  loan  methodology  and  die 
company  loan  securities  rate  as  the 
benchmark,  the  Department  must 
correct  significant  errors  made  in  the 
calculations. 

Department's  Position:  The  IDC  loan 
in  question  is  a  long-term  loan  becau.se. 
when  issued,  the  loan  had  a  term  of  7 
years.  The  type  of  bounty  or  grant  did 
not  change  as  a  result  of  events  affecting 
the  company's  corporate  structure.  As  a 
result  of  the  sale  of  MS&A  during  the 
FOR.  and  the  retention  of  this  loan 
liability  by  MS&A's  parent  after  the  sale. 
MS&A  was  only  responsible  for  making 
intere.sl  and  principal  payments  on  the 
loan  for  9  months  during  the  review 
period:  however,  this  does  not  change 
the  terms  of  the  loan,  from  a  long-tenn 
loan  to  a  short-term  loan.  Therefore,  we 
apply  the  long-term  loan  methodology 
(as  outlined  in  the  Proposed  Regulations 
(54  FR  23366.  23384))  to  measure  the 
benefit  to  MS&A  for  those  nine  months. 

In  the  absence  of  contemporaneous 
commercial  borrowing  by  the  company, 
and  consistent  with  the  Proposed 
Regulations  (§  355.44(b){4)(iv),  54  FR  at 
23380),  the  Department  used  as  the 
benchmark  the  Company  Loan 
Securities  rale,  a  national  average  long- 


term  rate  as  reported  in  the  Quarterly 
Bulletin  of  the  South  African  Reserve 
Bank.  With  regard  to  the  use  of  the  3- 
year  Eskom  rate  as  a  benchmark,  the 
Department  did  not  adopt  it  for  two 
reasons.  First,  this  rate  is  only  a  3-year 
rate,  and  the  loan's  term  is  7  years. 
Second,  this  rate  does  not  represent  the 
cost  of  commercial  borrowing  in  South 
Africa,  but  the  rate  at  which  the 
goverrunent-owned  power  company 
raises  capital  by  issuing  3-year  bonds. 
Therefore,  it  is  an  inappropriate 
benchmark  for  purposes  of  this  analysis. 

We  have,  however,  corrected  the 
calculations  for  the  errors  noted  by 
respondents.  As  a  result,  we  determine 
the  bounty  or  grant  attributable  to  the 
IDC  loan  program  to  be  zero  for  CMI  and 
0.09  percent  ad  valorem  for  all  other 
companies. 

In  our  preliminary  results,  we  found 
that  the  corporate  restructuring  lesulted 
in  the  loan  no  longer  being  subject  to 
review  and  stated  we  would  not  include 
in  our  calculation  of  the  rate  of  ca.sh 
deposit  of  estimated  countervailing  the 
bounty  or  grant  conferred  by  this  loan. 
However,  in  these  final  results,  we  have 
determined  that  neither  the  corporate 
restructuring,  nor  the  subsequent 
repayment  of  the  loan  during  the  period 
of  review,  meet  the  requirements  for  a 
program-wide  change  as  articulated  in 
§  355.50  of  the  Department's  Proposed 
Regulations.  The  Proposed  Rtgulations 
define  a  program- wide  change  as  "(1) 
[nlot  limited  to  an  individual  firm  or 
firms:  and  (2)  (elffectuated  by  an  official 
act  such  as  the  enactment  of  a  statute, 
regulation,  or  decree,  or  contained  in 
the  schedule  of  an  existing  statute, 
regulation,  or  decree  "(54  FR  at  23385). 
Because  the  Department  has  no  verifieti 
information  indicating  that  the 
Industrial  Development  Coqioration 
loan  program  has  been  terminated,  there 
is  no  rea.son  to  remove  this  amount  from 
the  cash  deposit  rate.  Accordingly,  no 
adjustment  has  been  made  to  the  cash 
deposit  rate  for  this  program  in  these 
final  results.  However,  since  we  verified 
that  Categories  A  and  B  have  been 
terminated,  and  there  are  no  residual 
benefits,  we  are  adjusting  the  cash 
deposit  rate  to  reflect  this  program-wide 
change. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  total  bountv  or  grant  to  b** 
zero  for  CMI.  and  0.81  percent  ad 
valorem  for  all  other  companies  for  the 
period  January  1.  1991  through 
December  31,  1991.  The  bounty  or  ^vanl 
attributable  to  each  program  is  as 
follows:  < 
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Program 


Category  D  

Category    A    4    B     (Promissory 

Notes) 

Regional  IrKentives: 

Labor  Program 

Interest  Program  

Housing  Program  _ 

DC  Loan  Program  


Total 


Ad  valo- 
rem rate 


029 

0.44 

0.01 
0.01 
0.01 
0.05 


0.81 


Therefore,  the  Department  will 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  zero  for 
shipments  from  C3vll,  and  0.81  percent 
ad  valorem  on  all  other  shipments  from 
South  Africa  of  the  subject  merchandise 
exported  on  or  after  January  1, 1991  and 
on  or  before  December  31. 1991. 

Further,  as  a  result  of  removing  from 
the  countervailing  duty  rate  the  bounty 
or  grant  conferred  by  the  Category  A  and 
B  programs,  we  determine  the  cash 
deposit  rate  of  estimated  countervailing 
duties  to  be  0.37  percent  ad  valorem. 
This  rate  is  de  minimis  as  deHned  by  19 
CFR  355.50.  Therefore,  as  provided  for 
by  section  751(a)(1)  of  the  Act.  the 
Department  will  instruct  the  Customs 
Service  to  collect  cash  deposits  of 
estimated  countervailing  duties  of  zero 
for  all  shipments  of  the  subject 
merchandise  from  South  Africa  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  This  deposit 
requirement  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19tJ.S.C.  1675(a)(1)  and  19 
CFR  355.22). 

Dated:  January  31, 1995. 

Susan  G.  Esserman. 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  95-2854  Filed  2-3-95;  8:45  am) 
BILUNG  COOe  3S10-OS-P 


National  Oceanic  and  Atmospheric 
Administration 

[I.D.011195A] 

Marine  Mammals;  Small  Takes  of 
Marine  Mammals  Incidental  to 
Specified  Activities 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  issuance  of  an 
incidental  harassment  authorization. 


SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notiRcation  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  to  take  small 
numbers  of  harbor  seals  by  harassment 
incidental  to  the  nonexplosive 
demolition  of  the  Still  Harbor  Dock 
Facility  on  McNeil  Island  in  southern 
Fuget  Sound  has  been  issued  to  the 
Washington  State  Department  of 
Corrections  (WDOC). 

EFFECTIVE  DATE:  This  authorization  is 
effective  from  0001  hours  January  20, 
1995  until  2400  hours  January  19, 1996. 

ADDRESSES:  The  application  and 
authorization  are  available  for  review  in 
the  following  offices:  Marine  Mammal 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910  and  the  Northwest 
Region,  NMFS,  7600  Sand  Point  Way 
NE,  Seattle.  WA  98115. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Hollingshead,  Marine  Mammal 
Division,  Office  of  Protected  Resources 
at  301-713-2055,  or  Brent  Norberg, 
Northwest  Regional  Office  at  206-526- 
6733. 

SUPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(A)  of  the  MMPA  (16  U.S.C. 
1361  et  seq.)  directs  the  Secretary  of 
Commerce  to  allow,  upon  request,  the 
incidental,  but  not  intentional  taking  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s);  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses; 
and  the  permissible  methods  of  taking 
and  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth. 

On  April  30, 1994.  the  President 
signed  Public  Law  103-238.  the  Marine 
Mammal  Protection  Act  Amendments  of 
1994.  One  part  of  this  law  added  a  new 
subsection  101(a)(5)(D)  to  the  MMPA  to 
establish  an  expedited  process  by  which 
citizens  of  tlie  United  States  can  receive 
an  authorization,  without  regulations,  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  New 
subsection  101(a)(5)(D)  establishes  a  45- 
day  time  limit  for  NMFS  review  of  an 
application  followed  by  a  30-day  public 
notice  and  comment  period  on  any 
proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period,  NMFS 


must  either  issue  or  deny  issuance  of 
the  authorization. 

On  August  18,  1994,  the  WDOC 
applied  for  an  authorization  under 
section  101(a)(5)(D)  of  the  MMPA,  for 
the  take  of  a  small  number  of  harbor 
seals  by  harassment  incidental  to  the 
demolition  of  the  existing  dock  facility 
and  the  driving  of  approximately  152 
concrete,  plastic,  and  steel  piles  (90 
concrete,  40  plastic,  and  22  steelj'of  the 
Still  Harbor  Dock  Facility  on  McNeil 
Island  in  southern  Puget  Sound,  WA. 
Notice  of  receipt  of  the  application  and 
the  proposed  authorization  was 
published  on  November  8,  1994  (59  FR 
55639)  and  a  30-day  public  comment 
period  was  provided  on  the  application 
and  proposed  authorization.  In  addition, 
an  Environmental  Assessment  (EA)  was 
prepared  for  this  action  by  NMFS  and 
made  available  at  that  time.  During  the 
comment  period,  one  comment  was 
received.  The  Marine  Mammal 
Commission  recommended  that  the 
proposed  small  take  exemption  not  be 
issued  until  the  uncertainties  and 
details  of  the  monitoring  program  have 
been  worked  out  and  NMFS  is  able  to 
reasonably  conclude  that  the 
(monitoring)  program  is  appropriate  to 
detect  any  possible  harmful  effects  on 
the  local  harbor  seal  population.  In  part 
as  a  result  of  this  comment,  a  condition 
of  the  Incidental  Harassment 
Authorization  is  for  WDOC  to  notify 
both  NMFS  and  the  Washington 
Department  of  Fish  and  Wildlife 
(WDFW)  at  least  48  hoiu-s  prior  to 
commencement  of  work  in  order  to 
allow  observations  of  harbor  seals  prior 
to  work  beginning.  To  ensure  that 
observations  take  place  during 
demolition  work,  if  NMFS  and/or 
WDFW  biologists  are  not  available 
during  demolition,  the  WDOC  is 
required  to  contract  for  behavioral 
observations  to  be  made  during  any 
work  on  the  McNeil  Island  Dock.  The 
Commission  also  questioned  the 
scheduling  of  the  proposed  activities 
and  noted  that  while  documentation 
states  that  "[tlhe  dock  removal  and 
construction  schedules  were  developed 
to  avoid  reproductively  sensitive  life 
history  periods  of  several  species  of 
wildlife,  including  harbor  seals"  the 
documents  did  not  indicate  what  other 
wildlife  species  were  considered  or 
discussed.  As  a  result,  the  Commission 
was  concerned  that  they  were  not  able 
to  determine  whether  the  proposed 
authorization  would  meet  the 
requirements  of  section  101(a)(5)(D)(ii) 
of  the  MMPA.  As  explained  to  the 
Commission,  these  other  species  were 
not  discussed  in  the  EA  because  they 
were  discussed  in  the  Environmental 
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Impact  Statement  prepared  by  the 
WDOC  (which  was  incorporated  by 
reference  into  the  EA).  It  should  be 
noted  that  the  dock  construction 
schedule  was  developed  by  the 
applicant  in  cooperation  with  the 
WDFW  to  ensure  the  least  impact  on  the 
various  protected  species.  Once  NMFS 
was  assured  that  the  taking  would  not 
result  in  more  than  the  harassment  (as 
defined  by  the  MMPA  Amendments  of 
1994)  of  a  small  number  of  harbor  seals, 
would  have  a  negligible  impact  on  the 
species,  and  would  result  in  the  least 
practicable  impact  on  the  stock,  NMFS 
determined  that  the  requirements  of 
section  101(a)(5)(D)  had  been  met  and  . 
the  authorization  could  be  issued. 

Additional  background  information 
on  the  activity  and  request  can  be  found 
in  the  notice  of  receipt  and  proposed 
authorization  (59  FR  55639,  November 
8.  1994)  and  need  not  be  repeated  here. 

Dated:  January  30, 1995. 
Patricia  A.  Montaoio, 
Acting  Deputy  Director.  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service 
(FR  Doc.  95-2748  Filed  2-3-95:  8:45  am] 

BILUNG  CODE  SSIO-U-F 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.031  A,  CFDA  No.  84.031  G] 

Closing  Date  for  Receipt  of 
Applications  for  Designation  as  an 
Eligible  Institution  for  Fiscal  Year  (FY) 
1995  for  the  Strengthening  Institutions 
and  Endowment  Challenge  Grant 
Programs         ' ' 


The  Department  of  Education 
published  a  notice  in  the  Federal 
Register  of  December  6, 1994  (59  FR 
-62964-62966)  that  established  January 
23.  1995  as  the  closing  date  for  the 
submission  of  applications  to  be 
designated  as  an  eligible  institution 
under  the  Strengthening  Institutions 
and  Endovmient  Challenge  Grant 
programs  for  Fiscal  Year  1995.  The 
Department  is  reopening  and  extending 
the  application  period  to  March  27, 
1995  because  the  requisite  application 
forms  will  not  be  available  until 
February  21,  1995. 
FOR  APPLICATIONS  OR  INFORMATION 
CONTACT:  Strengthening  Institutions 
Program  Branch,  Division  of 
Institutional  Development,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Suite  600. 
Portals  Building,  Washington,  D.C 
20202-5335.  Telephone:  (202)  708- 
8839.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Sen  ice  (FIRS)  at  1-800-877-8339 


between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  Server 
at  GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authoritv:  20  U.S.C.  1057. 1059c 
and  1065a. 

Dated:  January  30,  1995. 

David  A.  Longaneckeri 

Assistant  Secretary  for  Postsecondary 
Education. 

IFR  Doc.  95-2765  Filed  2-3-95;  8:45  am) 

BILLING  COOE  4000-01-P 


Advisory  Council  on  Education 
Statistics;  Meeting 

AGENCY:  Advisory  Council  on  Education 

Statistics. 

ACTION:  Teleconference. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATES  AND  TIME:  February  13,  1995  at 
10:00  a.m. 

ADDRESSES:  555  New  Jersey  Avenue. 
NW.,  room  400F.  Washington,  DC 
20208. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Marenus.  Executive  Director. 
Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue,  room 
400J.  Washington.  DC  20208-7575. 
telephone:  (?02)  219-1839. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  on  Education 
Statistics  (ACES)  is  established  under 
Section  406(c)(1)  of  the  Education 
Amendments  of  1974,  Pub.  L.  93-380. 
The  Council  is  established  to  review 
general  policies  for  the  operation  of  the 
National  Center  for  Education  Statistics 
(NCES)  in  the  Office  of  Educational 
Research  and  Improvement  and  is 
responsible  for  advising  on  standards  to 
insure  that  statistics  and  analyses 
disseminated  by  NCES  are  of  high 
quality  and  are  not  subject  to  political 


infiuence.  The  meeting  of  the  Council  is 
open  to  the  public. 

The  proposed  agenda  includes  the 
following: 

•  A  discussion  of  draft  NCES 
guidelines  on  standards-based  reporting 

•  Discussion  of  the  Council's  new 
legislated  responsibilities. 

•  Expanding  the  membership  of  the 
Council. 

Records  are  kept  of  all  Council 

proceedings  and  are  available  for  public 

inspection  at  the  Office  of  the  Executive 

Director,  Advisory  Council  on 

Education  Statistics,  555  New  Jersey 

Avenue  NW..  room  400J.  Washington 

DC  20208-7575. 

Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Resparch 
and  Improvement. 

IFR  Doc.  95-2778  Filed  2-3-95;  8:45  amj 

BILLING  COOE  4000-01-M 


Indian  Education  National  Advisory 
Council;  Meeting 

AGENCY:  National  Advisory  Council  on 
Indian  Education.  Education. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Council  on  Indian  Education. 
This  notice  also  describes  the  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATES:  February  11.  1995  from  9  a.m.  to 
5  p.m.  or  until  the  conclusion  of 
business. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Quality  Inn  Capitol  Hill,  415  New 
Jersey  Avenue.  NW..  Washington,  DC. 
(202) 638-1616. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  W.  Cheek.  Acting  Director. 
National  Advisory  Council  on  Indian 
Education.  330  C  Street,  SW.,  room 
4072.  Switzer  Building,  Washington.  DC 
20202-7556.  Telephone:  (202)  205- 
8353. 

SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Council  on  liidian 
Education  is  established  under  section 
5342  of  the  Indian  Education  Act  of 
1988  (25  U.S.C.  2642).  The  Council  is 
established  to.  among  other  things, 
assist  the  Secretary  of  Education  in 
carrying  out  responsibilities  under  the 
Indian  Education  Act  and  to  advise 
Congress  and  the  Secretary  of  Education 
with  regard  to  federal  education 
programs  in  which  Indian  children  or 
adults  participate  or  from  which  they 
can  benefit. 

The  Chairman  of  the  National 
Advisory  Council  on  Indian  Education 
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has  called  a  meeting  of  the  National 
Advisory  Council  on  Indian  Education 
subcommittee  chairs  for  Saturday, 
February  11, 1995.  These  committees 
include  Publications,  Oversight  on 
Education,  Tribal  Languages,  American 
Indian/Alaska  Natives  in  Public 
Education,  Legislative,  and  Tribal 
Community  Relations  committees.  The 
agenda  will  include  a  briefing  on  the 
American  Indian/ Alaska  Native 
Education  Summit  being  planned  for 
March  20-22, 1995  in  Washington,  DC. 
NACIE,  as  one  of  the  co-sponsors  for  the 
Summit,  will  utilize  its  subcommittees 
in  planning  the  agenda  for  one  day  of 
the  Summit. 

The  public  is  being  given  less  than  15 
days  notice  due  to  problems  in 
scheduling  this  meeting. 

Records  shall  be  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Advisory  Council  on  Indian  Education 
located  at  330  C  Street  SW..  room  4072, 
Washington,  DC  20202-7556  from  the 
hours  of  9  a.m.  to  4:30  p.m.  Monday 
through  Friday,  except  holidays. 

Dated:  February  1, 1995. 

John  W.  Cheek. 

Acting  Director,  National  Advisory  Council 
on  Indian  Education. 

|FR  Doc.  95-2895  Filed  2-3-95;  8:45  am) 

BILLING  COOe  4000-01-M 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site 
Specific  Advisory  Board,  Savannah 
River  Site;  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SSAB), 
Savannah  River  Site. 
DATES  AND  TIMES:  Tuesday,  February  21. 
1995;  IG.OO  a.m.  to  12:00  noon. 
ADDRESSES:  The  board  meeting  will  be 
held  at:  Barnwell  County  Museum, 
Marlboro  Avenue,  Barnwell,  South 
Carolina. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Heenan,  Manager,  Environmental 
Restoration  and  Solid  Waste, 
Department  of  Energy  Savannah  River 
Operations  Office,  P.O.  Box  A,  Aiken, 
S.C.  29802  (803) 725-«074. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 


to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management  and  related  activities. 

Tentative  Agenda 

10:00  a.m.— Budget  Issues 
12:00  p.m. — Adjourn 

If  needed,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details. 

A  final  agenda  will  be  available  at  the 
meeting  Tuesday.  February  21, 1995. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Tom  Heenan's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:Ths  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Tom 
Heenan,  Department  of  Energy, 
Savannah  River  Operations  Office,  P.O. 
Box  A,  Aiken,  SC  29802,  or  by  calling 
him  at (803)  725-8074. 

Issued  at  Washington,  DC  on  February  1, 
1995. 

Rachel  Murphy  Samuel, 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

[FR  Doc.  95-2846  Filed  2-3-95;  8:45  ami 

BILLING  COOE  64S0-01-P 

Office  of  Energy  Research 

High  Energy  Physics  Advisory  Panel; 
Meeting 

AGENCY:  Departi:!.nt  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770). 
notice  is  hereby  given  of  the  following 
meeting:  High  Energy  Physics  Advisory 
Panel  (HEPAP). 


DATES:  March  2, 1995;  9:00  a.m.-5:00 
p.m.;  March  3, 1995;  9:00  a.m.^:00 
p.m. 

ADDRESS:  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW.,  room 
lE-245,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Enloe  T.  Ritter.  Executive  Secretary. 
High  Energy  Physics  Advisory  Panel. 
U.S.  Department  of  Energy,  ER-221, 
GTN,  Washington,  DC  20585,  telephone: 
(301)  903-4829. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  Panel:  To  provide  advice 
and  guidance  on  a  continuing  basis  with 
respect  to  the  high  energy  physics 
research  program. 

Tentative  Agenda 

Thursday.  March  2. 1995  and  Friday. 
March  3, 1995: 

— Discussion  of  Department  of  Energy 

(DOE)  High  Energy  Physics  Programs 

and  Budget 
— Discussion  of  National  Science 

Foundation  (NSF)  Elementary  Particle 

Physics  Programs  and  Budget 
— Discussion  of  Status  of  Large  Hadron 

Collider  (LHC)  Project  and  Possible 

U.S.  Participation  in  LHC 
— Discussion  of  Impact  of  FY  1996 

Budget  Request  on  High  Energy 

Physics  Laboratories  and  their 

Programs 
— Reports  on  and  Discussions  of  Topics 

of  General  Interest  in  High  Energy 

Physics 
— Puiilic  Comment  (10  minute  rule) 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairperson  of 
the  Panel  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Executive  Secretary  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 

Minutes:  Available  for  public  review 
and  copying  at  the  PubUc  Reading 
Room,  Room  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington.  DC  between  9:00 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  at  Washington,  DC  on  February  1. » 
1995. 

Rachel  Murphy  Samuel. 

Acting  Deputy  Advisory  Committee 

Management  Officer. 

[FR  Doc.  95-2847  Filed  2-3-95;  8:45  a.m] 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER95-203-001  and  ER95-216- 
001]  j 

UtiliCorp  United  Inc.,  Aquila  Power 
Corporation;  Filing 

January  26,  1995. 

Take  notice  that  on  January  18,  1995, 
UtiliCorp  United  Inc.  (UtiliCorp), 
tendered  for  filing  information 
concerning  the  facilities  owned  or 
controlled  by  its  West  Virginia  Power 
division  as  required  by  the  January  13. 
1995  order  in  these  proceedings. 
UtiliCorp  has  requested  that  the 
Commission  act  expeditiously  on  the 
filing  and  that  an  order  be  issued  on  the 
compliance  filing  by  February  7, 1995. 

A  copy  of  the  filing  was  served  on 
each  party  to  these  proceedings  and  the 
Public  Service  Commission  of  the  State 
of  West  Virginia. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Sling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  9, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 


IFR  Dor.  95-2771 

BILLING  COOE  671 


7-01  « 


f  iled  2-3-95;  8:45  am) 


[Docket  No.  CP95-1 79-000] 

Havre  Pipeline  Company,  LLC; 
Application  for  Authorization  To 
Operate  Border  Facilities  and  fqr 
Presidential  Pertnit 


January  31, 1995. 

Take  notice  that  on  January  18,  1995. 
Havre  Pipeline  Company,  LLC  (Havre), 
410  17th  Street,  Suite  1400,  Denver, 
Colorado,  80802.  filed  an  application 
pursuant  to  Section  3  of  the  Natural  Gas 
Act.  Sections  153.10  through  153.12  of 
the  Commission's  regulations,  and 
Executive  Order  No.  10485.  as  amended 
by  Executive  Order  No.  12038  and 
Secretary  of  Energy  Delegation  Order 
No.  0204-112  for  Section  3 


authorization  and  a  Presidential  Permit 
to  own.  operate,  and  maintain  pipeline 
facilities  at  the  United  States-Canada 
International  Boundary,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  Havre  seeks 
authorization  to  own,  operate,  and 
maintain  existing  facilities  at  the  United 
States-Canada  border  near  Willow 
Creek,  Saskatchewan,  consisting  of  a  16- 
inch,  46-mile  pipeline  and  appurtenant 
facilities.  Havre  intends  to  provide 
border  transportation  services  for  gas 
imported  by  and  exported  by  its 
shippers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  21. 1995,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  95-2754  Filed  2-3-95;  8:45  ami" 

BILUNG  C006  6717-01-M 


[Docket  No.  RP93-99-006] 

Colorado  Interstate  Gas  Company; 
Tariff  Filing 

January  31. 1995. 

Take  notice  that  on  January  26, 1995, 
Colorado  Interstate  Gas  Company  (GIG), 
tendered  for  filing  a  revised  tariff  sheet 
to  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1. 

GIG  states  that  pursuant  to  the  order 
issued  November  10,  1994  (the  Order), 
in  Docket  Nos.  RP93-99-000,  RP93-99- 
003  and  RP93-99-004,  GIG  filed  tariff 
sheets  on  January  4,  1995  to  comply 
with  the  Order,  the  January  4,  1995 
filing  had  an  error  on  Second  Substitute 
Fourth  Revised  Sheet  No.  10  for  the 
Interruptible  Gathering  Commodity 
Rate.  GIG  inadvertently  showed  a 
maximum  rate  of  $0.0212  when  a  rate  of 
$0.1665  should  have  been  shown.  GIG  is 
herein  filing  Third  Substitute  Fourth 
Revised  Sheet  No.  10  to  correct  this 
error. 


GIG  states  that  a  copy  of  this  filing 
was  served  upon  all  parties  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  February  7, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Cr.pies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  95-2755  Filed  2-3-95;  8:45  am) 

BILLING  CODE  6717-01-U 


[Docket  No.  PR94-8-000] 

Louisiana  Intrastate  Gas  Company, 
L.L.C.;  Informal  Settlement  Conference 

Janua.-y  31,  1995. 

Take  notice  that  an  informal 
settlement  conference  in  the  above- 
captioned  proceeding  will  be  held  on 
Thursday,  March  9,  1995  at  10:00  A.M. 
in  a  room  to  be  designated  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426. 

Attendance  will  be  limited  to  the 
parties  and  participants,  as  defined  by 
18  CFR  385.102  (b)  and  (c).  Persons 
wishing  to  become  a  party  must  move 
to  intervene  and  receive  intervenor 
status  pursuant  to  §  385.214  of  the 
Commission's  regulations. 

For  additional  information,  please 
contact  Mark  E.  Hegerle  at  (202)  208- 
0287. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-2756  Filed  2-3-95;  8:45  amj 

BILLING  CODE  6717-01-M 


[Docket  No.  RP95-66-000] 

ANR  Pipeline  Company;  Technical 
Conference 

Januarj' 31, 1995. 

In  the  Commission's  order  issued 
December  30, 1994,  in  the  above- 
captioned  proceeding,  the  Commission 
held  that  the  filing  raises  issues  for 
which  a  technical  conference  is  to  be 
convened.  The  conference  to  address 
the  issues  has  been  scheduled  for 
Tuesday,  February  21,  1995,  at  10:00 
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a.m.  in  a  room  to  be  designated  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington,  DC  20426. 

All  interested  persons  and  staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  95-2757  Filed  2-3-95;  8:45  am] 

BH.LMG  COOC  tTI/mi-M 


[Docket  No.  RP95-1 34-000] 

Natural  Gas  Pipeline  Company  of 
America  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

January  31, 1995. 

Take  notice  that  on  January  26, 1995. 
Natural  Gas  PipeUne  Company  of 
America  (Natural),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  Second  Revised 
Sheet  No.  3,  Original  Sheet  No.  403  and 
Sheet  Nos.  404-499  to  become  effective 
February  25, 1995 

Natural  states  that  the  purpose  of  the 
filing  is  to  add  new  Section  46  to  the 
General  Terms  and  Conditions  of  its 
tariff.  The  new  section  sets  forth  the 
standards  of  conduct  applicable  to 
gathering  affiliates  of  Natural. 

Natural  also  states  that  it  seeks 
authorization  to  terminate  services 
through  certain  non-certificated 
gathering  facilities  located  in  Eddy 
County,  New  Mexico  in  order  for 
Natural  to  sell  and  transfer  such 
facilities  to  MidCon  Gas  Products  of 
New  Mexico  Corp.,  an  affiliated 
gatherer. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  February  25, 1995. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
jurisdictional  transportation  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  February  7, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

PubUc  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-2758  Filed  2-3-95;  8:45  am) 

[Docket  No.  RP95-1 35-000] 

Williams  Natural  Gas  Co.;  Notice  of 
Termination  of  Certain  Gathering 
Services 

January  31, 1995. 

Take  notice  that  on  January  26, 1995, 
Williams  Natural  Gas  Company  (WNG), 
filed  piu^uant  to  Section  4  of  the 
Natural  Gas  Act,  a  Notice  of 
Termination  of  Certain  Gathering 
Services.  WNG  states  that  such 
termination  of  services  is  proposed  to  be 
effective  on  the  last  day  of  the  calendar 
month  following  the  calendar  month  in 
which  the  Commission  issues  a  final 
order  approving  the  abandonment  of 
WNG's  gathering  facilities  to  Williams 
Gas  Processing— Mid  Continent  Region 
Company. 

WNG  states  that  it  has  served  copy  of 
the  notice  on  all  parties  on  the  official 
service  list  in  Docket  No.  CP94-196-000 
and  on  all  current  shippers  on  the  fist 
attached  to  the  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20406,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  395.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
February  7, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc  95-2759  Filed  2-3-95;  8:45  am] 

BILLING  COOC  CTIT-OI-M 

[Docket  No.  RP95-1 36-000] 

Williams  Natural  Gas  Company; 
Proposed  Ctianges  in  FERC  Gas  Tariff 

January  31, 1995. 

Take  notice  that  on  January  27, 1995, 
Williams  Natural  Gas  Company  (WNG), 
tendered  for  filing  certain  revised  tariff 
sheets  to  Second  Revised  Volume  No.  1 
of  its  FERC  Gas  Tariff.  The  proposed 


effective  date  of  these  tariff  sheets  is 
March  1, 1995. 

WNG  states  that  the  filing  proposes  a 
change  in  its  currently  effective 
transportation,  storage,  and  other  rates 
which  would  result  in  an  increase  in 
annual  revenues  of  approximately  $28.6 
million,  based  on  the  test  period  (the 
twelve  months  ended  October  31, 1994, 
adjusted  for  known  changes  through 
July  31, 1995).  The  Company  states  that 
the  increased  rates  are  required  to 
permit  the  Company  to  recover  various 
substantial  cost  increases  experienced 
by  the  Company,  as  well  as  to  reflect 
changes  in  the  mix  of  services  being 
rendered  to  the  Company  and  the 
abandonment  of  most  of  its  gathering 
facilities.  The  filing  also  includes 
certain  tariff  modifications. 

WNG  states  that  a  copy  of  its  filing    . 
was  served  on  each  of  its  jurisdictional 
customers  and  affected  state 
commissions  pursuant  to  §  154.16(b)  of 
the  Commission's  Regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20406,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  395.214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
February  7, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  cm  file  urith  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell. 
Secretary. 
[FR  Doc.  95-2760  Filed  2-3-95;  8:45  am] 

BILUNO  CODE  6717-01-M 

[Docket  No.  RP95-137-000] 

Northern  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  31, 1995. 

Take  notice  that  on  January  27, 1995, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1. 

Northern  states  that  the  filing 
establishes  the  direct  bill  amounts  by 
shipper  resulting  from  the  buyout  of  the 
Pan  Alberta  Gas  (U.S.)  Exchange 
Agreement  that  was  turned  back  by 
Northern's  customers  and  not  assigned 
through  the  initial  Reverse  Auction, 
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pursuant  to  the  Reverse  Auction  Cost 
Recovery-  Mechanism  established  in 
Northern's  Global  Settlement.  Therefore 
Northern  has  filed  Third  Revised  Sheet 
No.  68  to  reflect  these  amounts  in  its 
Tariff  and  will  commence  billing  such 
amounts  effective  March  1. 1995. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  company's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  protest  with  the  Federal 
Energy  Regulator)-  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  7, 1995.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  95-2761  Filod  2-3-95;  8:45  am] 

BILUNG  COOe  671 7-0101 


[Docket  No.  RP95-1 38-000] 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  Changes  in  FERC  Gas  Tariff 

liinuary  31,  1995. 

Take  notice  that  on  January'  27,  1995. 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State),  filed  Second  Revised 
Sheet  No.  31  in  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1.  containing 
changes  in  rates  for  effectiveness  on 
February  1, 1995. 

According  to  Granite  State,  the  direct 
hill  charges  on  Second  Revised  Sheet 
No.  31  allocate  to  its  former  sales 
customers.  Bay  State  Gas  Company  and 
Northern  Utilities,  hic,  accumulated 
deferred  gas  costs  in  its  A/C  191 
attributable  to  additional  out-of-period 
billings  and  credits  it  received  from 
former  gas  suppliers  during  the  twelve 
month  period  ending  November  30. 
1994.  Granite  Stale  further  states  that 
during  the  twelve  month  period  ending 
November  30, 1994.  it  was  billed  an 
additional  $208,727.63  in  demand 
charges  by  former  suppliers  and 
received  credits  for  volumetric  charges 
in  the  amount  of  $174,140.96 
attributable  to  gas  purchases  during  the 
months  of  September  and  October. 
1993.  before  it  commenced  restructured 


operations  on  November  1. 1993. 
Granite  State  proposes  to  direct  bill  the 
net  balance  of  $47,727.42.  which 
includes  carrying  charges,  to  its  former 
sales  customers  as  transitional  costs 
pursuant  to  Order  Nos.  636.  et  seq. 

Granite  State  states  that  copies  of  its 
filing  have  been  ser\'ed  upon  its 
customers.  Bay  State  Gas  Company  and 
Northern  Utilities.  Inc..  and  the 
regulatory  commissions  of  the  States  of 
Maine.  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capirol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Section 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedures  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  7. 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
i(«:retory. 
IFR  Doc.  95-2762  Filed  2-3-95;  8:45  ami 
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[Docket  No.  RP95-1 39-000] 

Texas  Gas  Transmission  Corporation; 
Proposed  Changes  in  FERC  Gas  Tariff 

[anuary  31.  1995. 

Take  notice  that  on  January  27.  1995. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
March  1.  1995: 

Sixth  Revised  Seventh  Revi.sed  Sheet  No.  10 
Sixth  Revised  Fourth  Revised  Sheet  No.  1 1 
Fourth  Revised  First  Revised  Sheet  No.  11.1 
Fourth  Revised  Ninth  Revised  Sheet  No.  12 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  pursuant  to 
Section  33.3  of  the  General  Terms  and 
Conditions  of  Texas  Gas's  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1,  to 
recover  ninety  percent  (90%)  of  its  Gas 
Supply  Reahgnment  costs  from  its  firm 
transportation  customers  and  ten 
percent  (10%)  of  its  Gas  Supply 
Realignment  Costs  from  its  IT 
customers.  The  GSR  costs,  including 
applicable  interest,  proposed  to  be 


recovered  by  Texas  Gas's  fifth  GSR 
recovery  filing  total  $3,900,070. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  affected  jurisdictional 
customers,  those  appearing  on  the 
applicable  service  lists,  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
prote.st  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator}-  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with 
§S  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
-Ml  such  motions  or  protests  should  be 
filed  on  or  before  February  7,  iq-JS. 
Protests  will  be  considered  by  th^ 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
bet:ome  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary: 

IFR  Doc.  95-2763  Filed  2-3-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5150-2] 

Acid  Rain  Program:  NOv  Compliance 
Plans 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Status  of  NOx 

Compliance  Plans  in  Final  Acid  Rain 

Permits. 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  providing 
.  notice  of  the  status  of  NOx  compliance 
plans  in  final  Acid  Rain  permits  that 
were  issued  prior  to  November  29.  1994. 
the  date  on  which  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  issued  a  decision  vacating  the 
A'M  Rain  NOx  regulations  contained  in 
part  76.  Prior  to  November  29, 1994, 
EPA  had  issued  draft  NOx  compliance 
plans  for  public  comment  and,  after  the 
close  of  the  public  comment  periods, 
issued  final  permits  or  pennit  revisions 
that  included  approved  NOx 
compliance  plans.  Under  the  plans, 
units  were  required  to  meet  the  .standard 
NOx  emission  limitations  or  the 
requirements  of  NOx  averaging  plans, 
and  some  units  were  granted  15-month 
NOx  compliance  extensions.  The 
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emission  limitations  and  compliance 
plan  requirements  were  set  forth  in  part 
76. 

On  November  29, 1994.  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  determined  that,  in 
promulgating  part  76,  the  Agency  had 
exceeded  its  statutory  authority.  The 
Court  vacated  part  76.  Consequently, 
those  NOx  compliance  plans  that  the 
Agency  had  approved  prior  to 
November  29, 1994  are  no  longer  in 
effect.  The  Court  decision  has  no  effect 
on  any  other  provisions  of  the  permits, 
including  the  SO2  compliance  plans. 
The  permits  containing  the  NOx 
compliance  plans  are  listed  below. 
Upon  reissuance  of  NOx  regulations, 
EPA  will  again  address  the  status  of 
these  NOx  compliance  plans. 

EPA  notes  that  there  are  some  NOx 
compliance  plans  that  were  submitted. 
but  not  acted  on  before  November  29, 
1994  or  were  submitted  after  November 
29, 1994.  In  light  of  the  Courts  decision, 
the  Agency  has  deferred  action  on  any 
NOx  compliance  plans  that  had  not 
akeady  been  acted  on  by  that  date. 
Permits  for  the  following  sources 
contain  previously  approved  NOx 
compliance  plans  for  all  Phase  I  units 
with  Group  1  boilers  located  at  the 
sources.  These  plans  are  not  in  effect  at 
this  time: 

Dunkirk,  Greenidge,  and  Milliken  in 
New  York. 

Chalk  Point  and  Morgantown  in 
Maryland. 

Armstrong,  Bruce  Mansfield.  Brunner 
lalmd,  Cheswick,  Conemaugh,  Martins 
Oiek,  New  Castle,  Portland,  Shawville, 
arid  Sunbury  in  Pennsylvania. 

Albright,  Fort  Martin,  Harrison. 
Mitchell,  and  Mt  Storm  in  West 
Virginia. 
Colbert  and  E  C  Gaston  in  Alabama. 
Crist  in  Florida. 

Bowen.  Hammond,  Jack  McDonough. 
Wansley,  and  Yates  in  Georgia. 

Coleman,  Cooper,  East  Bend,  E  W 
Brown.  Elmer  Smith,  Ghent,  Green 
River.  H  L  Spurlock,  HMP&L  Station  2, 
and  R  D  Green  in  Kentucky. 
Jack  Watson  in  Mississippi. 
Gallatin  and  Johnsonville  in 
Tennessee. 

Baldwin,  Grand  Tower,  Hennepin, 
Hutsonville,  Joppa  Steam,  Meredosia, 
Nevrton,  and  Vermilion  in  Illinois. 

Cayuga,  Elmer  W  Stout,  F  B  Culley. 
Frank  E  Ratts,  Gibson,  H  T  Pritchard, 
Petersburg,  R  Gallagher,  and  Wabash 
River  in  Indiana. 
J  H  Campbell  in  Michigan. 
High  Bridge  and  Sherburne  County  in 
Minnesota 

Ashtabula,  Conesville,  East  Lake, 
Jidgewater,  Gorge,  Miami  Fort,  Picway, 
R  E  Burger.  Toronto,  W  H  Sammis,  and 
Walter  C.  Beckjord  in  Ohio. 
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Genoa,  South  Oak  Creek,  and  Pulliam 
in  Wisconsin. 

Burlington,  Milton  L  Kapp,  Prairie 
Creek,  and  Riverside  in  Iowa. 

Quindaro  in  Kansas. 

Hawthorn,  James  River.  Labadie, 
Montrose,  Southwest,  and  Thomas  Hill 
in  Missouri. 

Gadsby  in  Utah. 

Jim  Bridger  (units  BW71.  BW72,  and 
BW73  only)  and  Wyodak  in  Wyoming. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Dwight  C.  Alpem,  (202)  233- 
9151. 

Dated:  January  31, 1995. 
Brian  J.  McLean, 

Director,  Acid  Rain  Division.  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

(FR  Doc.  95-2831  Filed  2-3-95;  8:45  ami 

BILUNQ  CODE  U60-S0-P 


[FRL-5150-^] 

Common  Sense  Initiative  Iron  and 
Steel  Sector  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Common  Sense  Initiative  Iron 
and  Steel  Sector  Subcommittee  Notice 
of  Meeting. 


SUMMARY:  The  Environmental  Protection 
Agency  established  the  Common  Sense 
Initiative  Council  (CSIC)— Iron  and 
Steel  Sector  Subcommittee  on  October 
17, 1994  to  provide  independent  advice 
and  counsel  to  EPA  on  policy  issues 
associated  with  the  iron  and  steel 
industry.  The  charter  for  CSIC  is 
authorized  through  October  17, 1996 
under  regulation  of  the  Federal 
Advisory  Committee  Act  (FACA),  Public 
Law  92^63. 

OPEN  MEETING  NOTICE:  Notice  is  hereby 
given  that  the  Environmental  Protection 
Agency  is  convening  an  open  meeting  of 
the  Iron  and  Steel  Sector  Subcommittee 
on  Tuesday.  February  21, 1995  from 
1:00  p.m.  to  5:30  p.ni.  at  the  Ramada 
Hotel— Old  Towm,  901  North  Fairfax 
Street,  Alexandria,  VA  22314.  Seating 
will  be  available  on  a  first  come,  first 
served  basis.  « 

The  Iron  and  Steel  Subcommittee  has 
created  four  workgroups  which  are 
responsible  for  proposing  to  the  full 
Subcommittee  for  review,  deliberation, 
and  approval  potential  activities  or 
projects  that  the  Iron  and  Steel  Sector 
Subcommittee  will  undertake,  and  for 
carrying  out  projects  onr  ;  approved. 
The  purpose  of  the  meeting  will  for  the 
four  Subcommittee  workgroups  to 
report  on  the  progress  they  have  made, 
and  for  the  Subcommittee  to  review  and 
discuss  the  activities  or  projects 


recommended  by  the  workgroups,  to 
provide  further  guidance  as  necessary, 
and,  as  appropriate,  to  approve  projects 
for  which  detailed  workplans  will  be 
subsequently  developed. 
INSPECTION  OF  SUBCOMMITTEE 
DOCUMENTS:  Documents  relating  to  the 
above  topics  will  be  publicly  available 
at  the  meeting.  Thereafter,  these 
documents  and  the  minutes  of  the 
meeting  will  be  available  for  public 
inspection  in  room  2417M  of  EPA 
Headquarters,  401  M  Street,  SW. 
Washington,  D.C. 

FOR  FURTHER  INFORMATION:  For  more 
information  about  this  meeting,  please 
call  either  Ms.  Judith  Hecht  at  202-260- 
5682  in  Washington,  D.C.  or  Ms.  Mary 

Byrne  at  312-353-2315  in  Chicago. 
Illinois. 

Dated:  January  27, 1995. 
Mahesh  Podar, 
Designated  Federal  Official. 
|FR  Doc.  95-2851  Filed  2-3-95:  8:45  am] 
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[FRL-5149-5] 

Jack's  Creek/Sltkln  Smelting 
Superfund  Site  de  Minimis  Settlement; 
Proposed  Administrative  Settlement 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Request  for  Public  Comment. 


SUMMARY:  The  United  States 
Environmental  Protection  Agency  is 
proposing  to  enter  into  a  de  minimis 
settlement  pursuant  to  Section  122(g)(4) 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended,  (CERCLA).  42 
U.S.C.  9622(g)(4).  This  proposed 
settlement  is  intended  to  resolve  the 
liabilities  under  CERCLA  of  112  de 
minimis  parties  for  response  costs 
incurred  by  the  United  States 
Environmental  Protection  Agency  at  the 
Jack's  Creek/Sitkin  Smelting  Superfund 
Site,  Maitland  County,  Pennsylvania. 
DATES:  Comments  must  be  provided  on 
or  before  March  8,  1995. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  United 
States  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania. 
19107,  and  should  refer  to:  In  Re:  Jack's 
Creek/Sitkin  Smelting  Superfund  Site, 
Maitland  County,  Pennsylvania,  U.S. 
EPA  Docket  No.  III-94-40-DC. 
FOR  ADDmONAl.  INFORMATION  CONTACT: 
Daniel  Isales  (215)  597-4774,  or  Pamela 


Lazos  (215)  597-6504,  United  States 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  (3RC22).  841 
Chestnut  Building.  Philadelphia. 
Pennsylvania.  19107. 
NOTICE  OF  DE  MIMMtS  SETTLEMENT:  In 
accordance  with  Section  122(i){l)  of 
CERCLA.  42  U.S.C.  9622(i)(l),  and 
Section  7003(d)  of  the  Solid  Waste 
Disposal  Act,  42  U.S.C.  6973(d),  notice 
is  hereby  given  of  a  proposed 
administrative  settlement  concerning 
the  Jack's  Creek/Sitkin  Smelting 
Superfund  Site  in  Maitland  County. 
Pennsylvania.  The  administrative 
settlement  was  signed  by  the  United 
States  Environmental  Protection 
Agency,  Region  IDs  Regional 
Administrator  on  September  30. 1994 
and  is  subject  to  review  by  the  public 
pursuant  to  this  Notice.  The  agreement 
is  also  subject  to  the  approval  of  the 
Attorney  General.  United  States 
Department  of  Justice  or  her  designee 
and  for  the  grant  of  a  covenant  not  to 
sue  for  damages  to  natural  resources,  is 
also  subject  to  agreement  in  writing  by 
the  Department  of  the  Interior  ("DOI"). 
Below  are  listed  the  parties  who  have 
executed  binding  certifications  of  their 
consent  to  participate  in  the  settlement: 
See  attacheid  list 

These  113  parties  collectively  agreed 
to  pay  $3,791,664.96  to  the  United 
States  Environmental  Protection  Agency 
toward  EPA  response  costs  and  have  the 
option  of  paying  $136,465.87  to  DOI  for 
damages  to  natural  resources,  subject  to 
the  contingency  that  the  Environmental 
Protection  Agency  may  elect  not  to 
complete  the  settlement  based  on 
matters  brought  to  its  attention  during 
the  public  comment  period  established 
by  this  Notice. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  Sections  122(g) 
and  107  of  CERCLA.  42  U.S.C.  9622(g) 
and  9607.  Section  122(g)  of  CERCLA.  42 
U.S.C.  9622(g).  authorizes  early 
settlements  with  de  minimis  parties  to 
allow  them  to  resolve  their  liabilities 
under,  inter  alia.  Section  107  of 
CERCLA.  42  U.S.C.  9607.  to  reimburse 
the  United  States  for  response  costs 
incurred  in  cleaning  up  Superfund  sites 
without  incurring  substantial 
transaction  costs.  Under  this  authority 
the  Environmental  Protection  Agency 
proposes  to  settle  with  those  potentially 
responsible  parties  at  the  Jack's  Creek/ 
Sitkin  Smelting  Superfund  Site  who  are 
each  responsible  for  less  than  .05% 
percent  of  the  volume  of  hazardous 
substances  at  the  Site.  The  grant  of  a 
covenant  not  to  sue  for  damages  to 
natural  resources  by  DOI  to  those  parties 
paying  their  share  of  such  allocated 
( osts  is  subject  to  agreement  in  WTiting 
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by  DOI  pursuant  to  Section  122(j)  of 
CERCLA.  42  U.S.C.  9622(j). 

The  de  minimis  parties  listed  above 
will  be  required  to  pay  their  volumetric 
share  of  the  Government's  past  response 
costs  and  the  estimated  future  response 
costs  at  the  Jack's  Creek/Sitkin  Smelting 
Superhind  Site.  EPA  will  not  know 
until  the  first  payment  is  made  which 
parties  have  chosen  to  settle  with  DOI. 

The  Environmental  Protection  Agency 
will  receive  written  comments  to  this 
proposed  administrative  settlement  for 
thirty  (30)  days  from  the  date  of 
publication  of  this  Notice.  Moreover, 
pursuant  to  Section  7003(d)  of  the  Solid 
Waste  Disposal  Act,  42  U.S.C.  6973(d), 
the  public  may  request  a  meeting  in  the 
affected  area.  A  copy  of  the  proposed 
Admini.strative  Order  on  Consent  can  be 
obtained  from  the  Environmental 
Protection  Agency.  Region  III.  Office  of 
Regional  Counsel,  (3RC20).  841 
Chestnut  Building.  Philadelphia. 
Pennsylvania.  19107  by  contacting 
Daniel  Isales  at  (215)  597-4774  or 
Pamela  Lazos  at  (215)  597-8504. 
Peter  H.  Koslmayer. 
Regional  Administrator.  EPA.  Region  III 
lack's  Creek  De  Minimis  Settlors 
Abramson  Auto  Wrecking 
Akron  Brass 

Alabama  Scrap  Metal  Co.  (Shredders) 
American  Totalisator  Company.  Inc. 

Anaconda  American  Brass  Co. 

Annadale  Scrap  Co.  ( Annaco) 

Arrowhead  Brass  Products,  Inc. 

Arrow-Hart.  Inc.  (Cooper  Indust.) 

Assad  Iron  &  Metids.  Inc. 

AT&T 

Baker  Imn  &  Metal  Co. 

Borg  Electronics 

Brodey  &  Brodev 

Burndy  Corporation 

Chrysler  Corporation 

Coatcsville  Scrap  Iron  &  Metal  Cm. 

Consolidated  Fibres  (CFI  Indust.) 

Continental  Wire  and  Cable 

Control  Data  Corp.  (Ceridian  Corp  ) 

Con-Kail 

Q)ulter  Electronics 

Creswnt  Brass  Mfg.  txjrp. 

Culp  Iron  &  Metal  Co..  Inc. 

Cutler  Hammer  (Shalicn)ss)  (Eaton) 

Digital  Equipment  Corp. 

Douglas  Battery  Mfg. 

Dow  Chemical 

Duko  Power  Company 

Eljer  Plumingware 

Emil  A.  Schroth,  Inc. 

Empire  Recycling  Co. 

Excel  Products  Co.  Inc. 

Excelsior  Brass  Works 

E  I.  De  Nemours  &  Company 

Fairchild  Semiconductor 

Federal  Metal  Company 

General  Battery  (Exide) 

CTE  Information  Systems 

CTE  Sylvania  Inc. 

GTI  Corporation 

H  &  D  Metal  Co..  Inc. 

Harris  C'orporation 


Harris  Semiconductor ' 

Harrisburg  Waste  Paper  Co. 

Hobart  Corp. 

Hodes  Industries  Inc. 

Honeywell  Information  Systems 

IngersoU-Rand  Company 

ITT 

lacobson  Metal  Co.  (The  L'nion  Corp.) 

Joseph  Freedman  Co.,  Inc. 

J.W.  Harris  Co.  Inc. 

Kane  Bros.  Scrap  I  &  M 

Kassab  Bros. 

Louisville  Scrap  Material  Co.,  Inc 

M  &  K  Metal  Processors 

Mallory  Controls  Co. 

Mann  Edge  Tool 

Mansfield  Sanitary  Inc. 

Marlette  Homes 

Maryland  Metals 

Metal  Bank  of  America  (U.S.O.-MBA) 

Metallurgical  Products  Co. 

Metalsco  Inc. 

Miller  Co..  The 

Montgomery  Iron  &  Metal 

Morris  Iron  &  Steel  Co, 

Motorola,  Inc. 

National  Nickel  Alloy 

New  Jersey  Zinc  Co. 

Newman.  Reggie  (Reggie  Newman  &  Assoc. 
Inc) 

Novey's  Iron  &  Steel 
Olin  Matheison 

Parkwood  Iron  and  Metal 

Peck  Iron  ft  Metal  Co. 

Penn  Central  (Am.  Premier  Undi-r.) 
Pennsylvania  Depart,  of  General  Ser. 
Pennsylvania  State  University 
Phelps  Dodge  Refining  Corp.  and  its 

subsidiaries^- 
—Phelps  Dodge  Brass 
—Phelps  Dodge  Copper  Prod.  Corp. 
—Phelps  Dodge  Industries.  Inc. 
-Phelps  Dodge  Copper  Products  Company 
Philadelphia  Electric  Co.  (PEOJ) 
PPG  Industries 
P  M.  Refining,  Inc. 
Raytheon  Co. 
Riegel  Textile  Corp. 
River  Smelting  ft  Refining 
Riverside  Metal  (Root  Corp.) 
Robinette  Scrap  .Metal 
Koiunm's  Scrap  .Materials  R.S.R. 
Sabel  Steel  Service 
Seville  Centrifugal  Bronze 
Shcidow  Bronze  Corp. 
Shell  Chemical  (Shell  Oil  Cj>  ) 
Smith  Iron  ft  Metal  Co. 
Stanley  Sack  Co. 
•State  Line  General  Scrap  (ki. 
Suisman  ft  Blumenthal 
Sunbury  Daily  Item 
Superior  Brass  ft  Alum.  Cist  Co 
S.  Kasowitz  &  Son 
Telex  Computer  Products 
I  ini.sys 
I'nited  Brass  Works  Inc. 


^ 


'  Harris  Corporation  signed  tor  itself  and  its 
sub.-iidiar) .  Harris  Semiconductor.  Hnrris 
.Semiconductor  was  listed  on  the  Voiumelric 
Ranking  Summar>-  CA'RS")  as  an  orphan.  Its  share 
has  been  recalculated  and  had  been  added  to  the 
.■\ddendum  to  the  VRS 

2  Unlike  Harris  Corporation,  none  of  ;he  Phelps 
Dodge  subsidiaries  were  listed  separately  in  the 
VR.S.  Therefore,  they  arc  not  (.(uir.ted  here  as 
separate  .settlors. 
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Universal  Scrap  Metal  Corp. 

U.S.  Postal  Service 

U.S.  Steel  (USX  Corp.) 

Watts  Regulator  Co. 

Weatherhead  Co.  (Dana  Corp.) 

Weinstein  Co.  (Web-)amestown  Corp.) 

West  Bend  Co. 

Westinghouse 

Wise  Metals  Co.  Inc. 

Young  American  Homes 

|FR  Doc.  9S-2828  Filed  2-3-95;  8:45  am) 

BILUfM  COOC  S660-6O-P 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board 
Action  to  Release  and  Discharge 
Receiver  and  Cancel  Charters  of  the 
Federal  Land  Bank  of  Jackson  and  the 
Federal  Land  Bank  Association  of 
Jackson 

AGENCY:  Farm  Credit  Administration. 
action:  Notice. 

On  January  27. 1995.  the  Chairman  of 
the  Farm  Credit  Administration  Board 
executed  FCA  Board  Action  NV-95-04 
barring  claims,  discharging  and 
releasing  the  Receiver,  and  cancelling 
the  charters  of  the  Federal  Land  Bank  of 
Jackson  and  the  Federal  Land  Bank 
Association  of  Jackson  arising  out  of  the 
involuntary  liquidation  of  the 
institutions.  The  text  of  the  FCA  Board 
Action  is  set  forth  below: 

Farm  Credit  Administration  Board 
Action  to  Release  and  Discharge 
Receiver  and  Cancel  Charters  of  the 
Federal  Land  Bank  of  Jackson  and  the 
Federal  Land  Bank  Association  of 
Jackson 

Whereas,  the  Farm  Credit 
Administration  (FCA)  Board  had 
determined  that  statutory  grounds 
existed  for  the  appointment  of  a  receiver 
for  the  Federal  Land  Bank  of  Jackson 
(Jackson  FLB),  headquartered  in 
Jackson,  Mississippi,  and  the  Federal 
Land  Bank  Association  of  Jackson 
(Jackson  FLBA),  also  headquartered  in 
Jackson,  Mississippi  (Liquidating 
Institutions),  under  its  authority  in 
section  4.12(b)  of  the  Farm  Credit  Act  of 
1971,  as  amended,  and  12  CFR 
611.1156.  and  did  place  the  Liquidating 
Institutions  into  receivership  on  May 
20, 1988; 

Whereas,  on  May  20,  1988,  the  FCA 
Board  by  FCA  Board  Action  BM-17- 
MAY-88-01.  did  appoint  REVV 
Enterprises.  Inc.  as  the  Receiver  for  the 
Jackson  FLB  and  the  Jackson  FLBA,  and 
published  the  notice  of  appointment  in 
the  Federal  Register  on  May  24. 1988, 
at  53  FR  18812.  as  required  by  FCA 
regulations; 


Whereas,  on  May  25, 1988.  the  FCA 
Board,  by  Notational  Vote  NV-88-68 
(25-May-88),  approved  the  agreement 
entered  into  by  the  Receiver  to  enable 
the  Federal  Land  Bank  of  Texas  and  the 
Federal  Land  Bank  of  Columbia  to 
temporarily  provide  service  to  new 
borrowers  in  the  territory  formerly 
served  by  the  Jackson  FLB; 

Whereas,  on  February  10, 1989.  all 
territory  assigned  to  the  Jackson  FLB 
was  permanently  reassigned  to  the  Farm 
Credit  Bank  of  Texas  (successor  to  the 
Federal  Land  Bank  of  Texas)  and  on 
September  22. 1989.  all  such  territory, 
for  the  purpose  of  originating  and 
servicing  loans  for  the  Farm  Credit  Bank 
of  Texas,  was  apportioned  among  the 
Federal  Land  Bank  Association  of  North 
Alabama,  the  Federal  Land  Bank 
Association  of  South  Alabama,  the 
Federal  Land  Bank  Association  of  North 
Louisiana,  the  Federal  Land  Bank 
Association  of  South  Louisiana,  the 
Federal  Land  Bank  Association  of  North 
Mississippi,  and  the  Federal  Land  Bank 
Association  of  South  Mississippi; 

Whereas,  on  May  4. 1993.  the  FCA 
approved  the  accounts  of  the 
Liquidating  Institutions  for  the  period 
May  20, 1988.  through  May  4. 1993.  and 
REW  Enterprises.  Inc.  was  then 
discharged  and  released  from  all 
responsibility  or  liability  to  the  FCA 
arising  out  of.  related  to,  or  in  any 
manner  connected  with  the 
administration  and  liquidation  of  the 
Liquidating  Institutions  during  the 
period  May  20. 1988.  through  May  4, 
1993; 

Whereas,  on  May  4. 1993.  the  FCA 
Board,  by  FCA  Board  Action  BM-04- 
MAY-93-04.  did  appoint  William  E. 
Harvey  &  Associates.  Inc.  as  Receiver 
(Receiver)  for  the  Liquidating 
Institutions  and  published  the  notice  of 
appointment  in  the  Federal  Register  on 
May  18. 1993.  at  58  FR  28962,  as 
required  by  FCA  regulations; 

Whereas,  all  assets  of  and  claims 
against  the  Liquidating  Institutions  have 
been  disposed  of  by  the  Receiver  in 
accordance  with  the  provisions  of  FCA 
regulations  and  the  written  agreement 
dated  May  4. 1993,  between  the 
Receiver  and  the  FCA  (Receivership 
Agreement); 

Whereas,  in  accordance  with  the 
provisions  of  FCA  regulations  and  the 
Receivership  Agreement,  all  claims  filed 
by  creditors  and  holders  of  equities  have 
been  paid  or  provided  for,  including, 
without  limitation,  certain 
administrative  expenses  that  the 
Receiver  has  paid; 

Whereas,  the  final  audit  of  the 
Liquidating  Institutions  was  completed 
by  Arthur  Andersen  lip.  an  independent 
auditor,  as  of  November  30. 1994; 


Whereas,  on  January  12. 1995.  the 
FCA  issued  to  the  Receiver  a  final 
Report  of  Examination  of  the  Jackson 
FLB  and  the  Jackson  FLBA  as  of 
December  31, 1994; 

Whereas,  on  January  30,  1995,  the 
Receiver  distributed  to  the  Farm  Credit 
System  Financial  Assistance 
Corporation  all  remaining  assets,  which 
consisted  of  the  amount  in  excess  of  the 
amount  necessary  to  wind  up  the 
receivership,  for  application  against  or 
repayment  of  any  FAC  bonds  issued 
after  the  Liquidating  Institutions  were 
placed  in  receivership  in  connection 
with  the  purchase  of  preferred  stock 
issued  by  the  Liquidating  Institutions. 
As  published  in  the  Federal  Register 
notice  on  November  21, 1990,  at  55  FR 
48691,  any  remaining  funds  of  the 
Liquidating  Institutions  were  to  be 
refunded  to  the  FAC  in  connection  with 
the  simultaneous  retirement  of  an  equal 
amount  of  preferred  stock.  The  preferred 
stock  was  issued  by  the  Liquidating 
Institutions  for  the  purpose  of  funding 
maturing  debt  obligations,  retiring 
eligible  borrower  stock,  and  operating 
the  Liquidating  Institutions;  and 

Now,  therefore,  it  is  hereby  ordered 
that: 

1.  All  claims  of  creditors, 
stockholders,  holders  of  participation 
certificates  and  other  equities,  and  of 
any  other  persons  and/or  entities  against 
the  Liquidating  Institutions,  and.  all 
claims  against  the  Receiver  to  the  extent 
they  arise  out  of  the  actions  of  the 
Receiver  in  carrying  out  the  liquidation 
for  the  period  May  4. 1993.  through  the 
date  of  this  FCA  Board  action,  are 
hereby  forever  and  completely 
discharged  and  released  against  the 
Liquidating  Institutions  and  the 
Receiver,  and  the  commencement  of  any 
action,  the  employment  of  any  process, 
or  any  other  act  to  collect,  recover,  or 
offset  any  such  claims  is  hereby  forever 
barred. 

2.  The  Receiver's  accounts  of  the 
Liquidating  Institutions  for  the  period 
from  May  4, 1993,  through  the  effective 
date  of  this  FCA  Board  action  are  hereby 
approved. 

3.  Except  as  provided  in  the 
Receivership  Agreement^  the  Receiver  is 
hereby  finally  and  completely 
discharged  and  released  from  any 
responsibility  or  liability  to  the  FCA  or 
any  other  persons  or  entities  arising  out 
of  related  to,  or  in  any  manner 
connected  with  the  administration  and 
liquidation  of  the  Liquidating 
Institutions  during  the  period  May  4, 
1993,  through  the  effective  date  of  this 
FCA  Board  action.  The  FCA  Board 
Action  BM-04-MAY-93-04  is  hereby 
superseded  and  terminated  by  this  FCA 
Board  action. 


4.  The  charters  of  the  Federal  Land 
Bank  of  Jackson  and  the  Federal  Land 
Bank  Association  of  Jackson  are  hereby 
cancelled. 

5.  The  foregoing  FCA  Board  action 
shall  be  effective  at  5:00  p.m.  Eastern 
Standard  Time  on  January  30, 1995. 

Signed  by  Marsha  Martin,  Chairman,  Farm 
Cj-edit  Administration  Board,  on  January  26 
1995. 

Dated:  February  1.  1995. 
Floyd  Fithian, 

Acting  Secretary.  Farm  Credit  Administration 
Board. 

IFR  Doc.  95-2805  Filed  2-3-95;  8:45  am| 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

General  Counsel's  Opinion  No.  7; 
Treatment  of  Assessments  Paid  by 
'Dakar"  Banks  and  "Sasser"  Banks 
on  SAIF-lnsured  Deposits 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Notice  of  FDIC  General 
Counsel's  Opinion  No.  7. 


SUMMARY:  The  FDIC  Legal  Division  has 
received  inquiries  concerning  the 
opinion  it  expressed  in  a  letter  sent  to 
the  United  States  General  Accounting 
Office  on  April  23. 1992.  In  the  1992 
letter,  the  Legal  Division  concluded  that 
assessments  paid  on  deposits  acquired 
from  members  of  the  Savings 
Association  Insurance  Fund  (SAIF)  by 
banks  through  a  transaction  under 
section  5(d)(3)  of  the  Federal  Deposit 
Insurance  Act  (FDI  Act)  (12  U.S.C. 
1815(d)(3))  should  remain  in  the  SAIF 
and  are  not  requited  to  be  allocated 
among  the  Financing  Corporation,  the 
Resolution  Funding  Corporation,  or  the 
FSLIC  Resolution  Fund.  This  General 
Counsel  Opinion  confirms  the  opinion 
expressed  by  the  Legal  Division  in  the 
1992  letter  and  describes  in  greater 
detail  the  reasoning  underlying  that 
opinion.  In  addition,  this  General 
Counsel  Opinion  sets  forth  the  Legal 
Division's  position  that  assessments 
paid  to  the  SAIF  by  any  former  savings 
association  that  (i)  has'converted  from  a 
savings  association  charter  to  a  bank 
charter,  and  (ii)  remains  a  SAIF  member 
pursuant  to  section  5(d)(2)(G)  of  the  FDI 
Act.  are  likewise  not  available  to  the 
Financing  Corporation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Jean  Best,  Counsel.  Legal 
Divi.sion  (202/898-3812),  Federal 
Deposit  hisurance  Corporation, 
-Washington,  D.C.  20429. 


Text 

Opinion 

The  FDIC  Legal  Division  has  received 
inquiries  concerning  the  opinion  it 
expressed  in  a  letter  sent  to  the  United 
States  General  Accounting  Office  (GAO) 
on  April  23. 1992.  This  General  Counsel 
Opinion  confirms  the  opinion  expressed 
by  the  Legal  Division  in  the  1992  letter 
and  sets  out  in  greater  detail  the 
reasoning  underiying  that  opinion.  In 
addition,  this  General  Counsel  Opinion 
sets  forth  the  Legal  Division's  position 
that  assessments  paid  to  the  Savings 
Association  Insurance  Fund  (SAIF)  by 
any  former  savings  association  that  has 
converted  from  a  savings  association 
charter  to  a  bank  charter  but  remains  a 
SAIF  member  pursuant  to  section 
5(d)(2)(G)  of  the  Federal  Deposit 
Insurance  Act  (FDI)  Act,  are  not 
available  to  the  Financing  Corporation 
(FICO). 

In  the  1992  letter,  the  Legal  Division 
advised  the  GAO  that  assessments  paid 
on  deposits  acquired  by  banks  from 
SAIF  members  under  section  5(d)(3)  of 
the  FDI  Act  (12  U.S.C.  1815(d)(3)),  the 
so-called  "Oakar"  provision,  should 
remain  in  the  SAIF,  retroactive  to  the 
enactment  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  (FIRREA),  and  were  not 
required  to  be  allocated  among  the 
FICO.  the  Resolution  Funding 
Corporation  (REFCORP),  or  the  FSLIC 
Resolution  Fund  (FRF).  The  GAO 
described  this  conclusion  as 
"reasonable"  in  a  letter  dated  May  11, 
1992,  from  Charies  A.  Bowsher, 
Comptroller  General  of  the  United 
States,  to  the  FDIC  Board  of  Directors. 
Comptroller  General  Bowsher  wrote: 
'Based  on  our  review  of  the  applicable 
statutory  provisions  and  information 
FDIC  provided,  we  believe  its 
conclusion  and  treatment  of  Oakar 
assessments  are  reasonable."  The 
relevant  financial  statements  were 
restated  and  prepared  in  reliance  on  the 
Legal  Division's  opinion,  and  the  GAO 
subsequently  cited  the  Legal  Division's 
conclusion  in  its  audits  of  the  1990, 
1991,  and  1992  financial  statements  of 
SAIF  and  FRF. 

The  principal  reason  stated  in  the 
1992  letter  for  this  conclusion  was  that 
Oakar  banks  (i.e.,  banks  that  had 
acquired  deposits  from  SAIF  members 
pursuant  to  section  5(d)(3)  of  the  FDI 
Act)  are  members  of  the  Bank  Insurance 
Fund  (BIF),  not  SAIF;  thus,  assessments 
paid  by  such  BIF  members  are  not 
subject  to  FICO,  REFCORP  or  FRF  draws 
because  the  applicable  statutory 
provisions  (12  U.S.C.  1441(f)(2). 
1441b(e)(7),  and  1821a(b)(4))  require 
contributions  only  from  SAIF  members. 


An  additional  basis  for  the  Legal 
Division's  conclusion,  although  not 
expressly  stated,  was  that  FICO's 
assessment  authority  extends  only  to 
savings  associations  which  ace  SAIF 
members  and  therefore  does  not  extend 
to  Oakar  banks  since  Oakar  banks  are 
not  savings  associations. 

Conclusion 

The  express  statutory  language  of 
FICO's  enabling  legislation  grants 
assessment  authority  to  FICO  only  over 
insured  depository  institutions  which 
are  both  (1)  savings  associations  and  (2) 
SAIF  members.  Even  if  Oakar  banks 
could  be  regarded  as  members  of  both 
BIF  and  SAIF  rather  than  just  BIF 
(which  we  do  not  think  is  the  correct 
view),  they  are  not  savings  associations. 
Where,  as  here,  the  relevant  statutory 
language  (which,  in  this  case,  limits 
FICO's  assessment  authority  to  savings 
associations  that  are  SAIF  members)  is 
clear  and  unambiguous,  well- 
established  principles  of  statutory 
construction  dictate  that  the  plain 
meaning  of  the  statute  must  be  given 
effect.  The  Legal  Division  concludes 
that  the  opinion  expressed  in  the  1992 
letter— that  SAIF  assessments  paid  by 
Oakar  banks  should  remain  in  the  SAIF 
and  4re  not  subject  to  FICO,  REFCORP, 
or  FRF  draws— remains  correct. 

Further,  the  Legal  Division  concludes 
that  SAIF  assessments  paid  by  any 
former  savings  association  that  (i)  has 
converted  from  a  savings  association 
charter  to  a  bank  charter,  and  (ii) 
remains  a  SAIF  member  pursuant  to 
section  5(d)(2)(G)  of  the  FDI  Act  (a  so- 
called  "Sasser"  bank),  are  likewise  not 
subject  to  draws  by  FICO.  The  FDI  Act 
expressly  provides  that  any  such 
institution  is  a  bank.  Since  FICO's 
assessment  authority  extends  only  to 
savings  associations  which  are  SAIF 
members,  and  since  Sasser  banks  are  not 
savings  associations,  SAIF  assessments 
paid  by  Sasser  banks  are  not  subject  to 
draws  by  FICO. 

Discussion 

/.  FICO's  Assessment  Authority 

In  relevant  part,  section  21(f)(2)  of  the 
Federal  Home  Loan  Bank  Act  (FHLB 
Act)  provides, 

(f)  Sources  of  funds  for  interest  payments: 
Financing  Corporation  assessment  authority 
The  Financing  Corporation  shall  obtain  funds 
for  anticipated  interest  payTnents.  issuance 
costs,  and  custodial  fees  on  obligations 
issued  hereunder  from  the  following  sources; 
•         •         •         •         » 

(2)  New  assessment  authority  To  the 
extent  the  amounts  available  pursuant  to 
paragraph  (l)  are  insufficient  to  cover  the 
amount  of  interest  payments.  issuan«:e  costs, 
and  custodial  fees,  the  Financing 
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Coqjoration,  with  the  approval  of  the  Board 
of  Directors  of  the  IFDIC),  shall  assess  against 
each  Savings  Association  Insurance  Fund 
member  an  assessment  (in  the  same  manner 
as  assessments  are  assessed  against  such 
members  by  the  (FDICJ  under  section  7  of  the 
FDIAct*  *  *. 

12  U.S.C.  1441(f)(2)  (emphasis  added). 

Section  21{k)(l)  of  the  FHLB  Act 
defines  the  term  "Savings  Association 
Insurance  Fund  member"  as  "a  savings 
association  which  is  a  Savings 
Association  Insurance  Fund  member  as 
defined  by  section  7(1}  of  the  FDI  Act." 
12  U.S.C.  1441(k)(l}. 

Thus,  with  the  approval  of  the  FDIC 
Board  of  Directors,  FICO  has  the 
statutory  authority  to  levy  assessments 
against  each  "savings  association  which 
is  a  (SAIF)  member."  Read  together, 
these  statutory  provisions  Umit  FICO's 
assessment  authority  to  an  institution 
which  is  both  a  savings  association  and 
a  SAIF  member  as  defined  in  section 
7(l)oftheFDI  Act. 

//.  An  (Dakar  Bank  Is  Neither  a  Savings 
Association  Nora  SAIF  Member  and 
Thus  Is  Not  Subject  to  FICO  Draws 

A.  An  Oakar  Bank  Is  Not  a  "Savings 
Association" 

The  term  "savings  association"  is 
defined  in  the  FHLB  Act  by  reference  to 
section  3  of  the  FDI  Act.  12  U.S.C. 
1422(9).  In  turn,  section  3(b)  of  the  FDI 
Act  provides: 

(b)  Definition  of  Savings  Associations  and 
Related  Tenns. 

(1)  Savings  Association.— The  term 
"savings  association"  means — 

(A)  any  Federal  savings  association; 

(B)  any  State  savings  association;  and 

(C)  any  corporation  (other  than  a  bank)  that 
the  [FDICl  Board  of  Directors  and  the 
Director  of  the  Office  of  Thrift  Supervision 
jointly  determine  to  be  operating  in 
substantially  the  same  manner  as  a  savings 
association. 

(2)  Federal  Savings  Association.— The  term 
"Federal  savings  association"  means  any 
Federal  savings  association  or  Federal 
savings  bank  which  is  chartered  under 
section  5  of  the  Home  Owners'  Loan  Act. 

(3)  State  Savings  Association.- The  term 
"State  savings  association"  means — 

(A)  anv  building  and  loan  association, 
savings  and  loan  association,  or  homestead 
association;  or 

(B)  any  cooperative  bank  (other  than  a 
cooperative  bank  which  is  a  State  bank  as 
defmed  in  subsection  (a)(2)), 

which  is  organized  and  operating  according 
to  the  laws  of  the  State  *  *  •  in  which  it  is 
chartered  or  organized. 
12  use.  1813(b). 

Pursuant  to  section  3  of  the  FDI  Act. 
the  term  "bank"  means  any  national 
bank.  State  bank.  District  bank,  and  any 
Federal  branch  and  insured  branch. 

Although  the  FDI  Act  does  not  further 
define  the  term  "bank."  the  FDIC. 
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throughout  its  history,  has  required  that 
a  State-chartered  financial  institution  be 
chartered  by  its  State  of  incorporation  as 
a  bank  if  that  institution  is  to  be 
regarded  as  a  bank  by  the  FDIC.  In 
determining  a  financial  institution's 
status  as  a  bank  rather  than  a  savings 
association,  the  FDIC  will  generally  look 
to  the  characterization  of  the  institution 
by  the  laws  under  which  the  institution 
is  created.  An  Oakar  bank  is  an 
institution  that  pre-existed  the  merger  or 
assumption  in  which  it  gained  Oakar- 
bank  status  and,  prior  to  that  merger  or 
assumption,  it  was  a  "bank"  in  every 
way. 

Whether  or  not  the  limitations 
contained  in  the  moratorium  provision 
(12  U.S.C.  1815(d)(2))  or  the  Oakar 
provision  apply  'n  any  given  situation 
depends  solely  on  the  fund  membership 
of  the  participating  institutions;  neither 
provision  specifically  refers  to  the 
charter  of  a  covered  institution.  Thus, 
the  statutory  language  of  the 
moratorium  and  the  Oakar  provisions 
does  not  provide  any  basis  for 
concluding  that  a  bank  participating  in 
an  Oakar  transaction  thereby  forfeits  its 
bank  charter  and  somehow  becomes  a 
savings  association.  In  this  regard,  we 
note  that  the  sponsor  of  the  Oakar 
Amendment  emphasized  that  the 
Amendment  had  been  drafted  with  great 
care  and  further  emphasized  that  the 
Amendment  would  benefit  the  SAIF. 
Rep.  Oakar  commented: 

I  am  exceedingly  proud  of  this  language  as 
it  is  and  always  was  intended  to  utilize 
private  capital  from  the  bank  holding 
companies  to  bolster  the  SAIF  fund  •  *  • 
lAls  we  briefed  staffs  of  the  Senate  Banking 
and  House  Banking  Committees  and  they  in 
turn,  briefed  their  members,  support  for  the 
amendment  grew.  This  was  due  to  the  benefit 
to  taxpayerlsj  and  to  the  SAIF  fund.  But  also 
to  (the)  care  with  which  the  amendment  had 
been  drafted. 

135  Cong.  Rec.  H4970  (dailv  ed.  Aug.  3, 
1989)  (statement  of  Rep.  Oakar). 

The  Oakar  provision  was  added  to  the 
pending  l^islation,  for  the  first  time,  at 
the  Committee  of  Conference  level. 

Both  the  Oakar  provision  and  the 
provision  governing  FICO's  assessment 
authority  were  before  the  Committee  of 
Conference,  and  the  Committee  had 
available  to  it  alternative  language  that 
would  have  extended  FICO's  authority 
to  the  assessments  paid  to  SAIF  by  BIF- 
member  Oakar  banks.  The  Committee 
chose  to  adopt  language  that  limits 
FICO's  assessment  autliority  to  savings 
associations  that  are  SAIF  members.' 


'  Earlier  drafts  of  the  legislation  governing  FICO's 
assessment  authority  did  not  restrict  FICO's 
assessment  authority  to  a  "savings  association" 
which  is  a  SAIF  member.  Specifically,  the  House 
and  Senate  versions  sent  to  the  Commitfee  of 


Since  FICO  was  granted  the  authority 
to  assess  savings  associations  but  not 
banks,  and  a  bank  that  acquires  SAIF 
deposits  pursuant  to  section  5(d)(3)  of 
the  FDI  Act  does  not  thereby  relinquish 
or  modify  its  bank  charter  to  become  a 
"savings  association,"  we  conclude  that 
SAIF  assessments  paid  by  Oakar  banks 
should  remain  in  the  SAIF  and  are  not 
subject  to  draws  by  FICO. 

B.  An  Oakar  Bank  Is  Not  a  SAIF  Member 

1.  Definition  of  the  Term    SAIF 
Member. "  As  noted  above,  FICO  has  the 
statutory  authority  to  levy  assessments 
against  each  savings  association  which 
is  a  "Savings  Association  Insurance 
Fund  member  as  defined  by  section 
7(/)."  The  term  "Savings  Association 
Insurance  Fund  member"  means  "any 
depository  institution  the  deposits  of 
which  are  insured  by  the  Savings 
Association  Insurance  Fund."  12  U.S.C. 
1817(/)(5).  The  term  "Bank  Insurance 
Fund  member"  means  "any  depository 
institution  the  deposits  of  which  are 
insured  by  the  Bank  Insurance  Fund." 
12  U.S.C.  1817(/)(4). 

With  regard  to  fund  membership, 
sectton  7(/)  of  the  FDI  Act  provides  as 
follows: 

Designation  of  fund  membership  for  nenly 
insured  depository  institutions:  definitions. 
For  purposes  of  this  section: 

(1)  Bank  insurance  fund.  Any  institution 
which — 

(A)  btfomes  an  irisured  depository 
institution;  and 

(B)  does  not  become  a  Savings  Association 
Insurance  Fund  member  pursuant  to 
paragraph  (2). 

shallTje  a  Bank  Insurance  Fund  member. 

(2)  Savings  association  insurance  fund. 
Any  savings  association,  other  than  any 


Confei^nce  provided  that  FICO  had  assessment 
authority  over  each  "Savings  Association  Insurann- 
Fund  member."  H.R.  1278. 101.M  Cong..  1st  Sess. 
§  503  at  p.  400  (passed  bv  the  House  June  1. 1989): 
S.  774,  lOlst  Cong..  1st  Sess..  §503, 135  Cong.  Rec. 
S4350  (April  19.  1989).  While  these  earlier  versions 
defined  the  term  "savings  association,"  neither 
version  contained  a  definition  for  "SAIF  membpr." 
If  either  provision  had  been  enacted  as  drafted  at 
that  time.  FICO's  assessment  authority  would  have 
extended  to  all  SAIF  members,  regardless  of  charttT 
In  fact,  the  definition  of  the  term  "SAIF  member" 
elsewhere  in  the  Senate  bill  included  "any  other 
financial  institution  that  is  required  to  pay 
assessments  into  the  ISAIF)."  Id.  135  Cong.  Rec.  at 
S431 1.  The  House  version  defined  SAIF  member  to 
mean  "any  financial  institution  the  deposits  of 
which  are  insured  by  the  [SAIFj."  H.R.  1278.  lOl.st 
Cong.,  1st  Sess.  §  207  at  p.  71  (passed  bv  the  Houso 
June  1.  1989).  Had  the  Senate  definition  of  SAIF 
member  been  adopted.  FICO  would  have  had  the 
authority  to  draw  on  assessments  paid  to  SAIF  by 
BIF-member  Oakar  banks.  The  Committee  of 
Conference  did  not  adhere  to  either  version, 
however.  Instead,  the  Committee  chose  to  add  the 
current  SAIF-membcr  definition  to  the  FICO 
provision,  thereby  limiting  FICOs  authority  to 
savings  associations  which  are  SAIF  n^embers.  H.R. 
Conf.  Rep.  No.  1278.  101st  Cong..  1st  Sess.  §  512  at 
p.  240  and  §206  at  p.  19-21  (1989). 


Federal  savings  bank  chartered  pursuant  to 
section  5(o)  of  the  Home  Owners'  Loan  Act. 
which  becomes  an  insured  depository 
institution  shall  be  a  Savings  Association 
Insurance  Fund  member. 
(3)  Transition  provision. 

(A)  Bank  insurance  fund.  Any  depository 
institution  the  deposits  of  which  were 
insured  by  the  (FDIC)  on  the  day  before 
(August  9, 1989],  including— 

(i)  any  Federal  savings  bank  chartered 
pursuant  to  section  5(o)  of  the  Home  Owners' 
Loan  Act;  and 

(ii)  any  cooperative  bank, 
shall  be  a  Bank  Insurance  Fund  member  as 
of  (August  9. 1989). 

(B)  Savings  association  insurance  fund. 
Any  savings  association  which  is  an  insured 
depository  institution  by  operation  of  section 
4(a)(2)  shall  be  a  Savings  Association 
Insurance  Fund  member  as  of  [August  9 
19891. 

12  U.S.C.  1817(/)(l)-(3). 

The  FDI  Act  does  not  explicitly  state 
that  a  depository  institution  cannot  be  a 
member  of  both  SAIF  and  BIF  at  the 
same  time,  but  the  FDI  Act  implies  that 
this  is  so.  By  designating  any  newly 
insured  depository  institution  that  does 
not  become  a  SAIF  member  to  be  a  BIF 
member,  the  FDI  Act  indicates  that 
membership  in  one  fund  necessarily 
excludes  membership  in  the  other  fund. 
The  designation  of  depository 
institutions  insured  prior  to  the 
enactment  of  FIRREA  as  either  SAIF 
members  or  BIF  members,  lends  further 
support  to  the  view  that  a  depository 
institution  cannot  belong  to  both  funds 
at  the  same  time.  Since  the  SAIF  and  the 
BIF  were  first  established  by  FIRREA 
the  FDIC  has  treated  an  insured 
depository  institution  as  either  a  SAIF 
member  or  a  BIF  member  but  not  both. 

2.  A  Bank  Betoins  its  Status  as  a  BIF 
Member  When  it  Acquires  Deposits  from 
A  Savings  Association  Pursuant  to 
Oakar.  Nothing  in  5(d)(3)  of  the  FDI  Act 
indicates  that  an  institution  forfeits  its 
fund-designation  by  virtue  of 
participating  in  an  Oakar  transaction. 
Rather,  section  5(d)(3)  provides  that  in 
the  case  of  any  "acquiring,  assuming,  or 
resulting  depository  institution  which  is 
a  Bank  Insurance  Fund  member,"  that 
portion  of  the  deposits  of  such  member 
attributable  to  the  former  SAIF  member 
"shall  be  treated  as"  deposits  which  are 
SAIF-insured  for  purposes  of  calculating 
the  assessment  to  be  paid  to  SAIF,  and 
for  purposes  of  allocating  costs  in  the 
event  of  defauU.'Z  The  fact  that  section 
5(d)(3)  refers  to  the  acquiring,  assuming, 
or  resulting  depository  institution  as  a 


'The  deposits  that  are  attributable  to  the  former 
SAIF  member  are  calculated  under  a  formula 
prescribed  at  FDI  Act  »^ion  5(d)(3)(C).  The  dollar 
amount  resulting  from  the  statutorily  prescribed 
formula  is  the  "adjusted  attributable  deposit 
amount"  or  "AADA". 


BIF  member,  and  the  use  of  the  phrase 
"treated  as"  SAIF  deposits— as  opposed 
to  "are  "  SAIFdeposits— indicates  that  a 
BIF  member  acquiring  deposits  from  a 
SAIF  member  pursuant  to  section 
5(d)(3)  retains  its  status  as  a  BIF 
member. 

Since  FICO's  assessment  authority 
extends  only  to  "a  savings  association 
which  is  a  [SAIFj  member,"  and  (1)  a 
depository  institution  cannot  be  a 
member  of  BIF  and  SAIF  at  the  same 
time,  and  (2)  a  BIF  member  that  acquires 
deposits  from  a  SAIF  member  pursuant 
to  section  5(d)(3)  of  the  FDI  Act  retains 
its  status  as  a  BEF  member,  it  is  our 
opinion  that  SAIF  assessments  paid  by 
BIF-member  Oakar  banks  should  remain 
in  the  SAIF  and  are  not  subject  to  draws 
by  FICO.  Moreover,  neither  REFCORP 
nor  FRF  are  permitted  to  assess  BIF- 
member  Oakar  banks  since  their 
assessment  authority  extends  only  to 
"Savings  Association  Insurance  Fund 
members."  ^ 

C.  BIF-Member  Oakar  Banks  Are  Not 
Subject  to  FICO  Draws 

Nothing  in  the  legislative  history  of 
section  21  of  the  FHLB  Act  indicates 
that  Congress  intended  a  result  other 
than  that  required  by  the  plain  language 
of  the  statute.  There  is  no  specific 
evidence  to  suggest  that  Congress 
intended  the  phrase  "a  savings 
association  which  is  a  [SAIF]  member", 
as  used  in  that  Act,  to  have  any  meaning 
other  than  the  normal  meaning  of  the 
words.  The  best,  if  not  the  only, 
manifestation  of  congressional  intent  in 
this  instance  is  the  language  of  the 
statute;  we  cannot  base  our 
interpretation  on  a  supposed  intent  that 
is  not  spelled  out  in  the  statutory  text 
or  the  legislative  history. 

The  conclusion  that  an  Oakar  bank  is 
not  subject  to  FICO  draws  because  it  is 
neither  a  savings  association  nor  a  SAIF 
member  finds  ample  support  in  the 
relevant  statutory  text.  A  contrary 
interpretation  would  disregard  the 
explicit  statutory  language  which  grants 
assessment  powers  to  FICO  only  over 
savings  associations  that  are  SAIF 
members.'*  Moreover,  the  conclusion 


'With  regard  to  REFCORPs  assessment  authority 
see  12  U.S.C.  144lb(e)(7).  1441b(k)(8).  1817(/).  With 
regard  to  FRF's  assessment  authority,  see  12  U  S  C 
1821a(b)(4),  1817(/). 

*At  the  urging  of  the  Federal  Housing  Finance 
Board  (the  "FHFBoard"),  the  Office  of  Thrift 
Supervision  has  decided  not  to  require  Oakar  banks 
and  "Sasser"  banks  (SAIF-member  savings 
associations  that  convert  to  bank  charters  but 
remain  SAIF  members)  to  maintain  Federal  Home 
Loan  Bank  membership.  58  FR  14510, 14512 
(March  18,  1993).  The  FHFBoard  concluded  that  it 
had  no  authority  to  prohibit  a  savings  association 
that  converts  to  a  commercial  bank  or  state  savings 
bank  charier  from  withdrawing  from  membership. 
The  FHLB  Act  prohibits  Federal  savings 


that  an  Oakar  bank  is  not  subject  to 
REFCORP  or  FRF  draws  because  an 
Oakar  bank  is  not  a  SAIF  member  finds 
ample  support  in  the  relevant  statutory 
text,  •' 

It  is  consistent  with  the  purposes  of 
the  legislation  to  retain  these  SAIF 
assessments  in  SAIF.  Under  section 
5(d)(3).  the  SAIF,  rather  than  the 
Resolution  Trust  Corporation  (RTC).  is 
required  to  bear  the  cost  of  any  loss 
attributable  to  the  SAIF-insured 
deposits  held  by  an  Oakar  bank.  Thus, 
SAIF  was  and  is  responsible  for  losses 
attributable  to  resolving  the  SAIF- 
insured  part  of  BIF-member  Oakar 
banks.  In  the  absence  of  the  1992  letter. 
SAIF  would  have  had  no  funding  to 
cover  insurance  losses  for  which  it  was 
and  is  responsible  by  statute.  The  FDIC 
and  Federal  Government  agencies  have 
relied  on  the  views  expressed  in  the 
1992  letter  to  allocate  the  cost  of 
resolving  failed  institutions  between  the 
SAIF  and  the  RTC.  The  FDIC  has  relied 
on  the  letter  to  allocate  assessments 
between  the  SAIF  and  the  FRF. 

///.  A  Sasser  Bank  is  Not  a  "Savings 
Association"  and  Thus  is  not  Subject  to 
FICO  Draws 

Likewise,  it  is  our  opinion  that  SAIF 
assessments  paid  by  any  former  savings 
association  that  (i)  has  converted  from  a 
savings  association  charter  to  a  bank 
charter,  and  (ii)  remains  a  SAIF  member 
pursuant  to  section  5(d)(2)(G)  of  the  FDI 
Act,  are  not  subject  to  FICO  draws.  As 
explained  above  with  regard  to  Oakar 
banks.  FICO's  assessment  authority 
extends  only  to  savings  associations 
which  are  SAIF  members.  Sasser 
institutions  are  not  savings  associations. 
Rather,  the  FDI  Act  expressly  provides 
that  Sasser  institutions  are  banks.  More 
specifically,  section  3(a)(1)  of  the  FDI 
Act  provides: 

(a)  Definition  of  Bank  and  Related  Terms 
(1)  Bank— The  term  "bank"— 

(A)  means  any  national  bank.  State  bank, 
and  District  bank,  and  any  Federal  branch 
and  insured  branch; 

(B)  includes  any  former  savings  association 
that — 

(i)  has  converted  from  a  savings  association 
charter:  and 

(ii)  is  a  Savings  Association  Insurance 
Fund  member. 

12  use.  1813(a)(1). 

Although  a  Sasser  bank  is  a  SAIF 
member,  it  is  classified  as  a  "bank"  by 
the  FDI  Act.  As  a  result,  such  an 
institution  is  not  subject  to  draws  by 
FICO.  In  contrast  to  BIF-member  Oakar 
banks,  however.  Sasser  banks  are 


associations  from  withdrawing  frum  Federal  Home 
Loan  Bank  membership,  but  does  not  apply  to 
institutions  with  other  I  vpes  of  r  barters. 
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subject  to  draws  by  REFCORP  and  FRF. 
This  is  because  REFCORP  and  FRF  have 
statutory  authority  to  assess  SAIF 
members  regardless  of  the  SAIF- 
member's  charter. 

Based  on  the  foregoing,  the  Legal 
Division  concludes  that  the  opinion 
expressed  in  the  1992  letter  remains 
correct,  and  further  concludes  that 
assessments  paid  to  SAIF  by  any  former 
savings  association  that  (i)  has 
converted  from  a  savings  association 
charter,  and  (ii)  is  a  SAIF  member,  are 
likewise  not  subject  to  FICO  draws. 

Dated:  January  31. 1995. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Acting  Executive  Secretary. 
IFR  Doc.  95-2795  Filed  2-3-95;  8;45  am) 
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FEDERAL  HOUSING  FINANCE  BOARD 
Pto.  95-^4-02] 

Monthly  Survey  of  Rates  and  Terms  On 
Conventional,  l-Family,  Nonfarm 
Mortgage  Loans 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Notice. 


summary:  The  Federal  Housing  Finance 
Board  (Housing  Finance  Board)  hereby 
gives  notice  that  it  has  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  a  request  for  review  and 
approval  of  an  extension  of  a  currently 
approved  information  collection  titled 
"Monthly  Survey  of  Rates  and  Terms  on 
Conventional,  l-Family,  Nonfarm 
Mortgage  Loans,"  in  accordance  with 
the  requirements  of  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  7, 
1995. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Milo  Sunderhof,  Desk 
Officer,  Federal  Housing  Finance  Board, 


726  Jackson  Place,  NW.,  Room  3208. 
New  Executive  Office  Building, 
Washington,  DC  20503.  Requests  for 
copies  of  the  information  collection  and 
supporting  documentation  should  be 
addressed  to  Elaine  L.  Baker,  (202)  408- 
2837,  Executive  Secretariat,  Federal 
Housing  Finance  Board,  1777  F  Street. 
NW..  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  McKenzie,  Associate  Director, 
Housing  Finance  Directorate.  (202)  408- 
2845:  Eric  M.  Raudenbush,  Attorney- 
Advisor,  Office  of  General  Counsel, 
(202)  408-2932.  Federal  Housing 
Finance  Board,  1777  F  Street.  NW., 
Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION:  The 
information  collection  described  below 
has  been  submitted  to  OMB  for  review 
in  order  to  obtain  a  renewal  of  OMB 
approval  prior  to  expiration  of  the 
currently  assigned  OMB  control  number 
(3069-0001)  on  March  31, 1995. 
Title  of  Information  Collection:  Monthly 
Survey  of  Rates  and  Terms  on 
Conventional,  l-Family,  Nonfarm 
Mortgage  Loans 
Form  Number:  FHFB  10-91 
OMB  Number:  3069-0001 
Expiration  Date  of  Clearance:  Man;h  31, 

1995 
Frequency  of  Response:  Monthly 
Respondents:  A  sample  of  savings 
associations,  mortgage  companies, 
commercial  banks,  and  savings  banks. 
Need  For  and  Use  of  Information 
Collection:  The  Housing  Finance 
Board  uses  the  results  of  the 
information  collection  to  maintain  a 
monthly  survey  of  mortgage  interest 
rates.  The  Federal  Nation^  Mortgage 
Association  (Fannie  Mae)  and  the 
Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  use  the 
average  single-family  house  price 
from  the  survey  to  determine  the 
maximum  size  of  single-family  loans 
that  they  can  purchase  or  guarantee, 
pursuant  to  12  U.S.C.  1454(a)(2)  and 
1717(b)(2). 

Furthermore,  Section  402(e)(3)  of  the 
Financial  Institutions,  Reform, 

Estimated  Annual  Reporting  Burden 


Recovery,  and  Enforcement  Act  of  1989, 
Pub.  L.  No.  101-73, 103  State.  183 
(1989),  requires  the  Chairman  of  the 
Housing  Finance  Board  to  take  whatever 
action  as  may  be  necessary  to  ensure 
that  adjustable-rate  mortgage  (ARM) 
indexes  formerly  published  by  the 
Federal  Home  Loan  Bank  Board 
(FHLBB)  or  the  Federal  Savings  and 
Loan  Insurance  Corporation  (FSLIC) 
continue  to  be  published.  An  ARM 
index— the  National  Average  Contract 
Mortgage  Rate  for  the  Purchase  of 
Previously  Occupied  Homes  by 
Combined  Lenders — is  derived  from  the 
survey  data. 

More  recently,  the  1994  HUD 
appropriation  act  linked  the  "high-cost 
area  limits"  for  Federal  Housing 
Administration  (FHA)-insured 
mortgages  to  the  purchase-price 
limitations  of  Fannie  Mae  and  Freddie 
Mac.  See  Department  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act,  Pub.  L.  103-327. 
108  Stat.  2298  (1994).  In  addition,  the 
Internal  Revenue  Service  (IRS)  uses  the 
data  from  this  survey  to  determine  the 
"safe-harbor"  limits  for  mortgages 
purchased  with  the  proceeds  of 
mortgage  revenue  bond  issues.  See  26 
CFR  Section  6a.l03A-2(0(5). 

The  information  is  also  used  for 
general  statistical  purposes  and  program 
evaluation,  and  by  economic  policy 
makers  to  determine  trends  in  the 
mortgage  markets,  including  interest 
rates,  down  payments,  terms  to 
maturity,  terms  on  ARMs.  and  initial 
fees  and  charges  on  mortgage  loans.  The 
data  may  be  provided  to  Federal 
banking  agencies  for  research  purposes. 
Information  from  the  survey  is  regularly 
published  in  the  popular  and  trade 
press,  in  Housing  Finance  Board 
releases,  and  in  several  publications  of 
other  Federal  agencies. 

The  survey  provides  the  only 
consistent  source  of  information  on 
mortgage  interest  rates  and  terms  and 
house  prices  for  areas  smaller  than  the 
entire  country. 


Annual  No. 
respondents 


Annual  No. 
responses 
per  respond- 
ent 


Total  annual 
responses 


Avg.  hrs.  per 
response 


Total  annual 
hours 


550 


12 


6.600 


1.0 


6,600 


Dated;  January  30, 1995. 
Federal  Housing  Finance  Board. 
Rita  I.  Fair, 
Managing  Director. 
IFR  Doc.  95-2850 Filed  2-3-95;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

First  Chicago  Corporation;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  pracUces."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  21 
1995.  ' 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  Chicago  Corporation,  Chicago, 
Illinois;  to  engage  de  novo  through  its 


subsidiary  First  Chicago  Capital 
Markets,  Inc.,  Chicago,  Illinois,  in  the 
purchase  and  sale,  for  its  own  account, 
of  certain  options  and  options  on 
futures  contracts  with  respect  to  certain 
bank-eligible  securities  and  money 
market  instruments,  for  purposes,  other 
than  hedging.  This  activity  has  been 
approved  by  Board  order.  See  The  Dai- 
Ichi  Kangyo  Bank.  Umited,  80  Fed.  Res 
Bull.  148  (1994)  and  Swiss  Bank 
Corporation,  77  Fed.  Res.  Bull.  759 
(1991). 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  31, 1995. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-2788  Filed  2-3-95;  8:45  am] 
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Old  National  Bancorp;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  netice  (FR  Doc. 
94-14508)  published  on  page  30802  of 
the  issue  for  Wednesday.  June  15, 1994. 

Under  the  Federal  Reserve  Bank  of  Sr. 
Louis  heading,  the  entry  for  Old 
National  Bancorp,  is  revised  to  read  as 
follows: 

J.  Old  National  Bancorp,  Evansville, 
Indiana;  to  engage  de  novo  though  its  ' 
subsidiaries.  The  ONB  Trust  Company. 
N.A..  Terre  Haute,  Indiana,  The  Old 
National  Trust  Company.  -  Kentucky. 
Morganfield,  Kentucky,  and  The  ONB 
Trust  Company,  N.A.  -  Illinois,  Mt. 
Carmel,  Illinois,  in  trust  company 
activities  pursuant  to  §  225.25(b)(3)  of 
the  Board's  Regulation  Y. 

Comments  on  this  application  must 
be  received  by  February  22, 1995. 

Board  of  Govemors  of  the  Federal  Reserve 
System,  January  31, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Hoard. 
IFR  Doc.  95-2789  Filed  2-3-95;  8:45  ami 
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from  2:30  p.m.  to  4:30  p.m.  in  room 
7C13  of  the  General  Accounting  Office 
and  continuing  on  Thursday.  February 
16  from  9:00  a.m.  to  4:30  p.m.  in  room 
4N30  (note  different  room)  of  the 
General  Accounting  Office,  441  G  St 
N.W..  Washington.  DC. 

The  agenda  for  the  meeting  includes 
discussions  of  the  Revenue  Recognition 
draft  Exposure  Draft  and  the  Managerial 
Cost  Accounting  Standards  project. 

We  advise  that  other  items  may  be 
added  to  the  agenda;  interested  parties 
should  contact  the  Staff  Director  for 
more  specific  information  and  to 
confirm  the  date  of  the  meeting.  Any 
interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  S.  Young,  Executive  Staff 
Director,  750  First  St..  N.E..  Room  1001, 
Washington.  D.C.  20002.  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-463.  SecUon  10(a)(2).  86 
Stat.  770.  774  (1972)  (current  version  at  5 
use.  app.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015(1990). 

Dated:  January  31,  1995. 
Ronald  S.  Young, 
Executive  Director 

IFR  Doc.  95-2742  Filed""2-3-95;  8:45  am| 
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GENERAL  SERVICES 
ADMINISTRATION 

Fresno  Federal  Building/United  States 
Courthouse;  Notice  of  Intent 

agency:  United  States  General  Services 

Administration. 

ACTION:  Notice  of  Intent  to  prepare  an 

Environmental  Impact  Statement  (EIS) 

for  a  new  Federal  Building/United 

States  Courthouse. 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  meeting. 


SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463).  as  amended, 
notice  is  hereby  given  that  the  regular 
monthly  meeting  of  the  Federal 
Accounting  Standards  Advisory  Board 
will  be  held  on  Wednesday,  February  15 


SUMMARY:  The  action  to  be  evaluated  by 
this  EIS  is  the  construction  of  a  new 
Federal  Building/United  States 
Courthouse  Fresno,  California.  The 
facility  will  be  located  on  an 
approximately  4.5  acre  site  and  includes 
construction  of  392  subterranean  and 
surface  parking  spaces. 
ALTERNATIVES:  The  EIS  will  evaluate 
three  alternative  sites.  Two  of  the  sites 
are  located  in  the  dowmtowrn  area  of  the 
City  while  a  third  is  located  in  north 
Fresno.  In  addition,  as  required  by 
National  Environmental  Policy  Act 
(NEPA).  the  EIS  will  also  analyze  the 
"No  Action"  alternative  as  a  baseline  for 
gauging  the  impacts  of  not  building  a 
new  courthouse. 
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PUBLIC  INVOLVEMENT:  The  public  will  be 
invited  to  participate  in  the  scoping 
process,  review  of  the  Draft  EIS,  and  a 
public  meeting.  The  scoping  meeting 
will  be  held  in  Jury  Assembly  Room 
5454,  in  the  B.F.  Sisk  Federal  Building 
and  U.S.  Courthouse,  1130  "O"  Street, 
Fresno,  California,  from  4:00  p.m.  to 
7:00  p.m.  on  February  9, 1995.  Release 
of  the  Draft  EIS  for  public  comments 
and  the  time  and  location  for  the  public 
meeting  will  also  be  announced  in  the 
local  news  media  as  these  dates  are 
determined. 

POINTS  OF  CONTACT:  Mr.  Javad  Soltani, 
Facilities  Planner,  United  States  General 
Services  Administration,  Region  9.  (415) 
744-5255. 

Dated:  January  26, 1995. 
Kenn  N.  Kojima, 
Pegional  Administrator  (9A). 
|FR  Doc.  95-2740  Filed  2-3-95:  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  95F-O011] 

Kuraray  Intemationat  Corp.;  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Kuraray  International  Corp.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  styrene  block 
copolymer  with  2-methyl-l,3-butadiene 
and  1,3-butadiene,  hydrogenated  as  a 
component  of  articles  that  contact  food, 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  March  8. 1995. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  R.  Thorsheim,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington,  DC  20204, 
202-418-3092. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FA?  5B4448)  has  been  filed  by 
Kuraray  International  Corp.,  c/o  1001  G 


St.  NW.,  suite  500  West,  Washington, 
DC  20001.  The  petition  proposes  to 
amend  the  food  additive  regulations  in 
§  177.1810  Styrene  block  pdlymers  (21 
CFR  177.1810)  to  provide  for  the  safe 
use  of  styrene  block  copolymer  with  2- 
methyl-l,3-butadiene  and  1,3-butadiene, 
hydrogenated  (CAS  Reg.  No.  132778- 
07-5)  as  a  component  of  articles  that 
contact  food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  March  8. 
1995,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are'\o  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  January  26, 1995. 

Alan  M.  Rulis, 

Acting  Director,  Office  ofPremarket 
Approval,  Center  for  Food  Safety  Applied 
Nutrition. 

(PR  Doc.  95-2790  Filed  2-3-95;  8:45  am] 
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National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 


Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel — A  nesthesiology . 

Date:  February  8. 1995  (Telephone 
Conference). 

Time:  2  p.m.-5:30  p.m. 

Place:  45  Center  Drive,  Room  1 AS-13J. 
Bethesda.  MD  20892-6200. 

Contact  Person:  Dr.  Irene  Glowinski. 
Scientific  Review  Administrator,  45  Center 
Drive.  Room  1AS-13I.  MSC6200.  Bethesda, 
MD  20892-6200. 

Purpose:  To  review  and  evaluate  grant 
applications. 

Name  of  Committee;  Cellular  and 
Molecular  Basis  of  Disease  Review 
Committee. 

Date:  Februar>'  28,  1995. 

Time:  8  a.m.-5:30  p.m. 

Place:  Embassy  Suites,  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW.. 
Washington,  DC  20015. 

Contact  Person:  Dr.  Carole  Latker, 
Scientific  Review  Administrator,  45  Center 
Drive,  Room  1AS-13K,  MSC  6200,  Bethesda. 
MD  20892-6200. 

Purpose:  To  review  and  evaluate  grant 
applications. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel — Anesthesiology. 

Date:  March  6, 1995  (Telephone 
Conference). 

Time:  2  p.m.-5:30p.m. 

Place:  45  Center  Drive.  Room  1AS-13J. 
Bethesda,  MD  20892-6200. 

Contact  Person:  Dr.  Irene  Glowinski. 
Scientific  Review  Administrator,  45  Center 
Drive,  Room  1AS-13J,  MSC  6200,  Bethesda. 
MD  20892-6200. 

Purpose:  To  review  and  evaluate  grant 
applications. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b{c)(6),  Title  5.  U.S.C.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  first  meeting  due  to 
the  urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences;  93.859, 
Pharmacological  Sciences;  93.862,  Genetics 
Research;  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880.  Minority 
Access  Research  Careers  (MARCl;  and 
93.375,  Minority  Biomedical  Research 
Support  IMBRSj. 

Dated:  January  31, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  95-2873  Filed  2-3-95;  8:45  am] 
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Public  Health  Service 

Office  of  the  Assistant  Secretary  for 
Health,  Title  XVII  of  the  Public  Health 
Service  Act;  Delegation  of  Authortty 

Notice  is  hereby  given  that  in 

furtherance  of  the  delegation  of 

authority  to  the  Assistant  Secretary  for 

Health  on  September  28. 1979.  by  the 

Secretary  of  Health  and  Human 

Services,  the  Assistant  Secretary  for 

Health  has  delegated  to  the  Executive 

Director,  President's  Council  on 

Physical  Fitness  and  Sports,  all  of  the 

authorities  under  Title  XVII  of  the 

Public  Health  Service  Act,  as  amended. 

pertaining  to  the  mission  of  the 

President's  Council.  The  delegation 

excludes  the  authorities  to  issue 

regulations  and  to  submit  reports  to  the 

President.  The  delegation  includes,  but 

is  not  limited  to,  the  authorities  under 

•section  1702(a)  (1)  and  (3),  section 

1703(a)(1)  and  (2),  and  section  1704(1) 
and  (2). 

In  addition,  I  hereby  affirm  and  ratify 
any  actions  taken  by  the  Executive 
Director  which  in  effect  involve  the 
exercise  of  the  authorities  delegated 
herein  prior  to  the  effective  date  of  the 
delegation. 

Redelegation 

This  authorijty  may  not  be 
redelegated.     i 

Prior  Delegations 

-■Ml  previous  delegations  and 
redelegations  under  Title  XVII  of  the 
Public  Health  Service  Act  shall  continue 
in  effect,  provided  they  are  consistent 

with  this  delegation. 

Effective  Date    | 

This  delegation  became  effective  on 

January  11.  1993. 

Dated:  January  11,  1995. 
Philip  R.Lee, 

Assistant  Secretary  for  Health. 

[PR  Doc.  95-2773  Filed  2-3-95:  8:45  am) 
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Office  of  the  Assistant  Secretary  for 
Aging 

Federal  Council  on  the  Aging;  Notice 
of  Meeting 

Agency  Holding  the  Meeting:  Federal 
Council  on  the  Aging  (FCoA). 

Time  and  Date:  Meeting  begins  at  9 
a.m.  and  ends  at  5  p.m.  on  Wednesday, 
Februan,'  22,  1995,  and  begins  again  at 
8:45  a.m.  and  ends  at  4  p.m.  on 
Thursday,  Februar\'  23.  1995. 

Place:  On  Wednesday,  Februar\'  22 
and  Thursday,  February  23  the  meeting 
will  be  held  in  the  Storiehenge 


Conference  Room  615-F  (sixth  floor)  of 
the  Hubert  H.  Humphrey  Building,  200 
Independence  Avenue  SW.. 
Washington,  DC  20201. 

Status:  The  meeting  is  open  to  the 
public.  (Due  to  building  security,  the 
names  of  attendees  should  be  called  into 
the  FCoA  office  prior  to  the  meeting 
dates).  ^ 

Contact  Person:  Brian  Lutz,  room 
4657  Wilbur  Cohen  Federal  Building, 
330  Independence  Avenue  SW., 
Washington.  DC  20201,  PH:  (202)  619- 
2451. 

The  Federal  Council  on  the  Aging  was 
established  by  the  1973  Amendments  to 
the  Older  Americans  Act  of  1965  (Public 
Law  93-29;  42  U.S.C.  3015)  for  the 
purpose  of  advising  the  President  on 
matters  related  to  the  special  needs  of 
older  Americans. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  (Pub 
L.  92-153.  5  U.S.C.  app.  1,  section  10, 
1976)  that  the  Council  will  hold  a 
quarterly  meeting  on  February  22  from 
9  a.m.  to  S  p.m.  in  the  Stonehenge 
Conference  Room  615-F  (sixth  fioor)  of 
the  Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC,  and  Februar>'  23  from 
8:45  a.m.  to  4  p.m.  in  the  Stonehenge 
Conference  Room  615-F  (sixth  fioor)  of 
the  Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington.  DC  20201 . 

Agenda:  The  Councils  activities  will 
focus  on  the  issue  priorities  for  fiscal 
year  1995  which  were  adopted  at  the 
last  quarterly  meeting,  including  the 
development  of  informational  material 
and  policy  recommendations  pertaining 
to:  (1)  The  Older  Americans  Act,  (2) 
mental  health  and  aging;  and  (3)  pre- 
and  post-activities  related  to  the  1995 
White  House  Conference  on  Aging. 
On  February  22,  fi-om  9  a.m.  to  10 
a.m.,  deliberations  will  be  held  on  the 
Council's  regular  business,  including  an 
update  of  activities  by  the  Chairman, 
Council  members.and  the  executive 
director.  These  deliberations  will 
include  the  development  of  specific 
projects  sponsored  by  the  Council 
related  to  mental  health  and  aging:  (1) 
Formal  approval  of  the  FCoA's  Annual 
Report  to  the  President  of  findings  and 
recommendations  during  1994;  (2)  a 
book  being  done  in  conjunction  with  the 
National  Institutes  of  Mental  Health  on 
the  special  mental  health  needs  and 
characteristics  of  older  persons;  (3)  an 
issue  brief  of  policy  recommendations 
regarding  mental  health  and  aging;  and 
(4J  preparations  for  the  Councils 
participation  in  a  White  House 
Conference  on  Aging  Mini-Conference 
on  Mental  Health  to  be  held  on  Februar\ 
24-26.  1995. 


On  February  22.  from  10  a.m.  to  11 
a.m.  the  Council  will  receive  an  update 
on  issues  related  to  the  Older  Americans 
Act  from  the  Assistant  Secretary  for 
Aging.  Dr.  Fernando  Torres-Gil.  From  11 
a.m.  to  12:30  p.m..  the  Council  will 
discuss  issues  and  recommendations 
related  to  the  reauthorization  of  the 
Older  Americans  Act. 

On  February  22.  from  1:30  p.m.  to  5 
p.m..  the  Council  will  discuss  issues 
related  to  mental  health  and  aging, 
health  care,  and  long-term  care. 

On  February  23,  the  meeting  will 
convene  at  8:45  a.m.  to  consider 
business  from  the  previous  meeting. 
From  9  a.m.  to  9:15  a.m.,  the  Secretary 
of  Health  and  Human  Services,  the 
Honorable  Donna  Shalala.  has  been 
invited  to  provide  the  Council  with  an 
overview  of  the  role  and  importance  of 
the  1995  White  House  Conference  on 
Aging.  From  9:30-10:30  a  representaUve 
from  the  WHCoA  staff  will  provide  an 
update  on  the  priority  issues  and  agenda 
for  the  Conference.  From  10:30  a.m.  to 
12:30  p.m.,  the  Council  will  discuss 
issues  in  preparation  for  the  Conference. 
These  deliberations  will  include  an 
update  of  the  Council  members' 
participation  in  many  pre-conference 
and  mini-conference  activities 
throughout  the  country,  the  planned 
leadership  role  of  the  Council  at  the 
Conference,  and  the  discussion  of  a 
strategy  for  working  to  follow  through 
on  priority  recommendations  arising 
from  the  Conference. 

On  Februar\-  23.  from  1:30  to  4  p.m.. 
the  Council  will  discuss  providing 
informational  material  and  policy 
recommendations  to  the  President  and 
the  Congress  on  priority  issues  of  the 
Council. 

Dated:  januan,'  30.  1995. 
Brian  T.  Lutz. 
E.xecutive  Director. 

IFR  Doc  95-2747  Filed  2-3-95;  8:45  ^mj 
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Centers  for  Disease  Control  and 
Prevention 


National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Health  Statistics  for  Minority  and  Other 
Special  Populations:  Meeting 

Pursuant  to  Pub  L.  92-t63.  the 
.National  Center  for  Health  Stalistirs 
f.NCHS).  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  subcommittee  meeting. 

Same:  NCVHS  Subcommittee  on  H<^ailh 
Statistics  for  .Minoritv  and  Other  Spetiai 
Population.s. 

Time  and  Date:  9  a.m.-l2  noon.  March  « 
TmS. 
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Place:  Room  337A-339A,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.  Washington.  D.C.  20201. 

Status:  Open. 

Purpose:  The  subcommittee  will  receive 
reports  from  academic  and  other  researchers 
who  have  been  investigating  health  issues 
among  migrant  and  immigrant  populations, 
including  undocumented  workers.  This 
meeting  is  part  of  the  subcommittee's  effort 
to  consider  possible  effects  of  legislation 
requiring  disclosure  of  immigration  status  on 
data  quality  and  on  access,  costs,  and 
outcomes  of  care. 

Further  More  Information  Contact: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D.,  Executive  Secretarj-. 
NCA^HS.  NCHS,  CDC,  Room  1100. 
Presidential  Building,  6525  Belcrest  Road, 
Hvattsville,  Maryland  20782,  telephone  301/ 
436-7050. 

Dated:  January  31, 1995. 
VVilliam  H.  Gimson, 

sActing  Associate  Director  for  Policy 
Coordination,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
IFR  Doc.  95-2779  Filed  2-3-95:  8:45  am] 
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Hanford  Thyroid  Morbidity  Study 
Advisory  Committee;  Meeting 

In  accordance  w'\\h  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name;  Hanford  ThjToid  Morbidity  Study 
Advisory  Committee. 

Times  and  Date:  9  a.m.-5  p.m.,  February 
22, 1995;  7  p.m.-9  p.m.,  February  22, 1995. 

Place:  Radisson  Hotel  Seattle  Airport. 
17001  Pacific  Highway  South,  Seattle. 
Washington  98188. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose.  This  committee  is  charged  with 
providing  advice  and  guidance  to  the 
Director,  CDC,  regarding  the  scientific  merit 
and  direction  of  the  Hanford  ThvToid 
Morbidity  Study.  The  committee  will  review 
development  of  the  study  protocol  and 
recommend  changes  of  scientific  merit  to 
CDC.  advise  on  the  conduct  of  the  pilot  study 
using  the  approved  protocol,  and  assist  in 
determining  the  feasibility  of  a  full-scale 
epidemiologic  study.  If  the  full-scale 
epidemiologic  study  is  carried  out,  the 
committee  will  advise  CDC  on  the  design  and 
conduct  of  the  study  and  analysis  of  the 
results. 

Matters  to  be  Discussed.  The  Hanford 
Th\Toid  Morbidity  Study  Advisory 
Committee  will  meet  to:  (1)  Discuss  updates 
of  the  status  of  various  components  of  the 
Hanford  ThvToid  Morbidity  Study  and 
provide  recommendations  to  CDC  as  to 
whether  a  full  blown  study  is  feasible;  and 
(2)  conduct  a  public  meeting  for  open 
discussion  and  inform  the  public  on  the 
progress  of  the  pilot  study  being  conducted 


by  the  Fred  Hutchinson  Cancer  Research 
Center.  Specifically,  the  discussions  will 
focus  on  public  information  activities.  Native 
American  components,  and  status  reports  on 
the  conduct  of  the  pilot  study.  On  February 
22  at  7  p.m.,  the  meeting  will  continue  in 
order  to  allow  more  time  for  public  input  and 
comment  not  addressed  during  the  morning 
and  afternoon  sessions. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  Further  Information  Contact:  Nadine 
Dickerson,  Program  Analyst,  Radiation 
Studies  Branch,  Division  of  Environmental 
Hazards  and  Health  Effects,  National  Center 
for  Environmental  Health,  CDC,  4770  Buford 
Highway,  NE,  (F-35),  Atlanta,  Georgia* 
30341-3724,  telephone  404/488-7040. 

Dated:  January  31 ,  1995. 
William  H.  Gimson. 

Acting  Association  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  95-2781  Filed  2-3-95;  8:45  am] 
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Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Cooperative 
Agreements  for  Competitive 
Supplements  to  the  Human 
Immunodeficiency  Virus  (HIV) 
Prevention  Program:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisocv  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Disease.  Disability,  and  Injury- 
Prevention  and  Control  Sep:  Cooperative 
Agreements  for  Competitive  Supplements  to 
the  HIV  Prevention  Program. 

Time  and  Dates:  8:30  a.m.-4:30  p.m.. 
March  6-9. 1995. 

Place:  Holiday  Inn  at  Leno.x/Buckhead. 
Westchester  Room.  3377  Peachtree  Road,  NE, 
Atlanta.  Georgia  30326. 

Status:  Closed. 

Matters  to  be  Discussed.  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  supplemental  guidance  for  HIV 
prevention  cooperative  agreements.  The 
applications  being  reviewed  include 
information  of  a  confidential  nature, 
including  personal  information  concerning 
individuals  associated  with  the  applications. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  provisions  set 
forth  in  section  552b(c)  (4)  and  (6).  Title 
5  U.S.C,  and  the  Determination  of  the 
Acting  Associate  Director  for  Policy 
Coordination,  CDC.  pursuant  to  Pub.  L. 
92-463. 

For  Further  Information  Contact:  John 
R.  Lehnherr.  Chief,  Resource  Analysis 
Office  (E07).  National  Center  for 
Prevention  Services.  CDC,  Corporate 
Square,  Corporate  Square  Boulevard. 


Atlanta.  Georgia  30329.  telephone  404/ 
639-8023. 

Dated:  January  31, 1995. 
William  H.  Gimson, 

Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC). 
IFR  Doc.  95-2782  Filed  2-3-95;  8:45  am] 
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Childhood  Lead  Poisoning  Prevention 
Program  Guarantee  Workshop;  Notice 

The  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  workshop. 

Name:  CDC  Funded  Childhood  Lead 
Poisoning  Prevention  Program  Guarantee 
Workshop. 

Times  and  Dates:  8:30  a.m.-5  p.m.. 
February  28. 1995;  8:30  a.m.-4  p.m.,  March^ 
1. 1995;  8:30  a.m.-5  p.m.,  March  2, 1995: 
8:30  a.m.-12  noon.  March  3. 1995. 

Place:  Holiday  Inn  at  Lenox.  3377 
Peachtree  Road.  NE.  Atlanta,  Georgia  30326. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  primary  purpose  of  this 
workshop  is  to  provide  assistance  to  CDC's 
Childhood  Lead  Poisoning  Prevention  grant 
recipients  in  addressing  program 
development,  assessment  and  evaluation 
issues  and  concerns. 

Matters  to  be  Discussed:  Topics  to  be 
discussed  include  information  management, 
program  evaluation,  and  training  issues. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  Further  Information  Contact:  David 
Guthrie  or  Claudette  Grant,  Childhood  Lead 
Poisoning  Prevention  Branch.  Division  of 
Environmental  Hazards  and  Health  Effects 
{F42).  NCEH.  CDC,  4770  Buford  Highway. 
NE.  Chamblee,  Georgia  30341-3724, 
telephone  404/488-7330. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  no  later 
than  February  14. 1995.  Persons  wishing  to 
make  oral  comments  at  the  workshop  should 
notif>'  the  contact  person  in  writing  or  by 
telephone  no  later  than  February  14. 1995. 
All  requests  to  make  oral  comments  should 
contain  the  name,  address,  telephone 
number,  and  organizational  affiliation  of  the 
presenter.  Depending  on  the  time  available 
and  the  number  of  requests  to  make  oral 
comments,  it  may  be  necessary  to  limit  the 
time  of  each  presenter. 
William  H.  Gimson, 
Acting  Associate  Director  for  Policy 
Coordination,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  95-2785  Filed  2-3-95;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-95-3860;  FR  3848-+4-02] 

Notice  Of  Fiscal  Year  1995 
Consolidated  Formula  Allocations  for 
the  Community  Development  Block 
Grant  (CDBG),  HOME  Investment 
Partnerships  (HOME),  Emergency 
Shelter  Grants  (ESG).  and  Housing 
Opportunities  for  Persons  With  AIDS 
(HOPWA)  Programs;  Notice  of 
Correction  of  Technical  Errors 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development  (HUD). 
action:  Notice  of  Technical  Correction 
to  Notice  of  Fiscal  Year  1995 
consolidated  formula  allocations  for  the 
Community  Development  Block  Grant 
(CDBG).  HOME  Investment  Partnerships 
(HOME),  Emergency  Shelter  Grants 
(ESG).  and  Housing  Opportunities  for 
Persons  with  AIDS  (HOPWA)  programs. 

SUMMARY:  On  January  25, 1995  (60  FR 
5010).  HUD  published  a  Notice  of  Fiscal 
Year  1995  consolidated  formula 
allocations  for  the  Community 
Development  Block  Grant  (CDBG). 
HOME  Investment  Partnerships 
(HOME).  Emergency  Shelter  Grants 
(ESG),  and  Housing  Opportunities  for 
Persons  with  AIDS  (HOPWA)  programs. 
The  purpose  of  this  notice  is  to  correct 
three  nonsubstantive  errors  that 
appeared  in  the  Ianuar>'  25, 1995  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Appendix  E  to  the  Januan'  25, 1995 
notice,  contains  the  name,  address,  and 
telephone  number  of  each  local  HUD 
Field  Office  Community  Planning  and 
Development  (CPD)  Division  Director, 
Hearing-  or  speech-impaired  individuals 
may  call  HUD's  TDD  number  (202)  708- 
9300  [This  is  not  a  toll-free  number)  or 
l-eOO-877-8339  [This  is  a  toll  free 
number), 

SUPPLEMENTARY  INFORMATION:  Prior  to 
Fiscal  Year  1995,  HUD  announced 
CDBG.  HOME.  ESG.  and  HOPWA 
formula  allocations  separately.  On 
January  25. 1995  (60  FR  5010),  HUD 
published  a  Notice  of  Fiscal  Year  1995 
consolidated  formula  allocations  for  the 
Community  Development  Block  Grant 
(CDBG).  HOME  Investment  Partnerships 
(HOME),  Emergency  Shelter  Grants 
(ESG),  and  Housing' Opportunities  for 
Persons  with  AIDS  (HOPWA)  programs. 
The  announcement  of  consolidated 
formula  allocations  on  January  25, 1995. 
reflects  the  Department's  commitment 


to  the  Consolidated  Plan  concept  which 
was  developed  in  joint  partnership  with 
state  and  local  governments  to  address 
local  problems  more  comprehensively. 

In  the  Januan,'  25, 1995,  there  were 
three  nonsubstantive  (typographical/ 
editorial)  errors  that  are  corrected  by 
this  notice  for  clarity  purposes. 

Accordingly,  FR  Doc.  95-1792.  a 
Notice  of  Fiscal  Year  1995  Consolidated 
Formula  Allocations  for  the  Communitv 
Development  Block  Grant  (CDBG), 
HOME  Investment  Partnerships 
(HOME).  Emergency  Shelter  Grants 
(ESG),  and  Housing  Opportunities  for 
Persons  with  AIDS  (HOPWA)  Programs 
published  in  the  Federal  Register  on 
January  25,  1995  (60  FR  5010).  is 
corrected  as  follows: 

1.  On  page  5010,  second  column,  in 
the  first  paragraph  under  the  heading 
"CONSOLIDATED  PLAN  SL^MISSION 
REQUIREMENTS,"  the  notice  referred' 
to  the  date  of  publication  of  the 
Consolidated  Submission  for 
Community  Planning  and  Development 
Programs  final  rule  as  December  30, 
1994.  The  date  of  publication  of  this 
final  rule  was  January  5, 1995  (60  FR 
1878). 

2.  On  page  5010,  second  column,  in 
the  third  paragraph  under  the  heading 
•CONSOLIDATED  PLAN  SL^MISSION 
REQUIREMENTS."  the  notice  provides 
that  a  jurisdiction  must  have  a 
Consolidated  Plan  that  is  approved  by 
HUD  as  a  prerequisite  to  receiving  funds 
directly  from  HUD  with  respect  to  each 
of  these  formula  programs  unless  a 
w'o/ver  request  has  been  submitted  and 
approved  by  the  local  HUD  Field  Office. 
Consistent  with  the  Consolidated  Plan 
final  rule,  the  phrase  "a  waiver"  is 
corrected  by  substituting  the  phrase  "an 
exception."  (See  §91.20  of  the  Januar\- 
5.  1995  final  rule;  60  FR  1898.) 

3.  On  page  5010,  third  column,  in  the 
second  line  of  the  third  paragraph, 
under  the  heading  •Community 
Development  Block  Grant  (CDBG)."  the 
word  "that"  should  be  removed. 

Dated:  February  1. 1995. 
Camille  E,  Acevedo, 

Assistant  General  Counsel  for  Regulations. 
IFR  Doc.  95-2791  Filed  2-3-95;  8:45  am] 
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Office  of  the  Assistant  Secretary  for 
Housing- Federal  Housing 
Commissioner 

[Docket  No.  N-9S-3878;  FR-3861-N-01J 

Mortgagee  Review  Board 
Administrative  Actions 

AGENCY:  Office  of  the  Assistant 
Secretar\'  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  Section 
202(c)  of  the  National  Housing  Act. 
noUce  is  hereby  given  of  the  cause  and 
description  of  administrative  actions 
taken  by  HUD's  Mortgagee  Review 
Board  against  HUD-approved 
mortgagees. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Hej-man,  Director.  Office  of 
Lender  Activities  and  Land  Sales 
Registration.  451  Seventh  Street.  S  W 
Washington.  D.C.  20410,  telephone 
(202)  708-1515.  The  Telecommunication 
Device  for  the  Deaf  (TDD)  number  is 
(202)  708-4594.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  Section 
202(c)(5)  of  the  National  Housing  Act 
(added  by  Section  142  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989 
(Pub.L.  101-235).  approved  December 
15.  1989)  requires  that  HUD  "publish  in 
the  Federal  Register  a  description  of 
and  the  cause  for  administrative  action 
against  a  HUD-approved  mortgagee  '  by 
the  Department's  Mortgagee  Review- 
Board.  In  compliance  with  the 
requirements  of  Section  202(c)(5),  notice 
is  hereby  given  of  administrative  actions 
that  have  been  taken  bv  the  Mortgagee 
Review  Board  from  July  1,  1994  through 
December  31. 1994. 

1.  Barton  Funding  Company.  Inc.:  Lone 
Beach.  CA  * 

Action:  Withdrawal  of  HUT)-FHA 
mortgagee  approval  and  proposed  rivil 
money  penalty  in  the  amount  of 
SIOO.OOO. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA 
requirements  that  included:  failure  to 
remit  to  HUD-FHA  over  100  One-Time 
Mortgage  Insurance  Premiums  (OTMIPs) 
collected  from  mortgagors  and  totalling 
over  $223,000:  failure  to  timely  submit 
129  loans  for  HUD-FHA  mortgage 
insurance  endorsement:  failure  to 
maintain  an  adequate  Quality  Control 
Plan;  failure  to  comply  with  HLTD-FHA 
reporting  requirements  under  the  Home 
Mortgage  Disclosure  Act  (HMDA);  and 
failure  to  maintain  copies  of  HUD-1 
Settlement  Statements. 
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2.  Mortgage  Systems.  Inc.,  Las  Vegas. 

NV 

Action;  Proposed  Settlement 
Agreement  to  be  concluded  within  60 
days  that  includes  payment  of  a  civil 
money  penalty  in  the  amount  of 
$15,000;  indemnification  to  the 
Department  for  any  claim  losses  on 
eight  improperly  originated  loans; 
corrective  action  to  assure  compliance 
with  HUD-FHA  requirements;  and 
transfer  of  the  company  to  new 
ownership:  if  a  Settlement  Agreement  is 
not  concluded  within  the  60-day  period, 
the  HUD-FHA  mortgagee  approval  shall 
be  withdrawn  and  a  civil  money  penalty 
in  the  amount  of  $75,000  propose* 

Cause;  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA 
requirements  that  included:  failure  to 
comply  with  conditions  of  probation 
previously  imposed  by  the  Board; 
failure  to  implement  an  adequate 
Quality  Control  Plan;  failure  to  timely 
remit  OTMIPs;  failure  to  submit  closed 
loans  for  endorsement  within  60  days 
after  loan  closing;  failure  to  meet  annual 
recertification  requirements  regarding 
amount  of  liquid  assets;  submission  of 
alleged  false  information;  failure  to 
document  the  borrowers  source  of 
funds  for  downpayment  and  closing 
costs;  failure  to  correctly  calculate  the 
borrower's  income  for  loan  approval; 
failure  to  easuj-e  that  the  borrower  made 
the  minimum  required  investment;  use 
of  mortgage  brokers  to  originate  loans 
and  payment  of  ■kickbacks"  to  such 
brokers;  non-compliance  with  HUD's 
conflict-of-interest  prohibited  payments 
provisions:  failure  to  conduct  face-to- 
face  inter\  iews;  and  allowing  loan 
correspondents  to  close  loans 
improperly. 

3.  G&R  Financial  Group.  Plantation.  FL 

Action:  Withdrawal  of  HUD-FHA 
approval. 

Cause:  Failure  by  the  president  of  the 
company  to  comply  with  the  terms  and 
conditions  of  a  Settlement  Agreement 
with  the  Department,  including 
reimbursement  for  claim  losses  of 
$181,521  incurred  in  connection  with 
improperly  originated  HUB-FHA 
insured  mortgages. 

4.  Hallmark  Government  Mortgage,  Inc., 
Bellevue,  WA 

Action;  Settlement  Agreement  that 
includes  corrective  action  to  assure 
compliance  with  HLT)-FR'\ 
requirements. 

Cause:  HUD  monitoring  review  that 
disclosed  failure  to  maintain  an 
adequate  Quality  Control  Plan  for  the 
origination  of  HUD-FHA  insured 
mortgages,  and  noncompliance  with  the 


Department's  reporting  requirements 
under  the  Home  Mortgage  Disclosure 
Act  (HMDA). 

5.  Washington  Capital  Associates,  Inc.. 
Arlington,  VA 

Action:  Review  by  Mortgagee  Review 
Board  with  conclusion  that  no 
administrative  action  is  warranted. 

Cause:  A  HUD  Office  of  Inspector 
General  Audit  Report  citing 
unden\Titing  deficiencies,  and 
noncompliance  with  the  Department's 
requirements  concerning  the  review  of 
insured  multifamily  project  financial 
statements  and  monitoring  of  capital 
expenditures. 

6.  Neighborhood  Acceptance 
Corporation,  Costa  Mesa,  CA 

Action:  Probation  and  proposed  civil 
money  penalty  in  the  amount  of  $5,000. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA  Title 
I  property  improvement  program 
requirements  that  included:  establishing 
a  minimum  loan  amount;  permitting 
loan  brokers  to  participate  in  the 
origination  of  Title  I  loans;  originating 
Title  I  loans  in  locations  where  the 
company  was  not  approved  by  HUD- 
FHA  to  do  Title  I  business;  and 
approving  a  loan  after  improvements 
had  been  started. 

7.  Utah  Mortgage  Loan  Corporation,  Salt 
Lake  City,  UT 

Action:  Proposed  Settlement 
Agreement  which  includes  the  payment 
of  a  civil  money  penalty-  in  the  amount 
of  $3,000,  indemnification  to  the 
Department  for  any  claim  loss  on  one 
improperly  originated  loan,  and 
corrective  action  to  assure  compliance 
with  HUD-FHA  requirements. 

Cause;  A  HUD  monitoring  review  that 
cited  violations  of  HLT)-FHA 
requirements  that  included:  failure  to 
comply  with  the  Department's  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA);  failure  to 
maintain  an  adequate  Quality  Control 
Plan;  failure  to  maintain  a  fidelity  bond 
and  errors  and  omissions  coverage;  and 
improperly  originating  a  HLTD-FHA 
insured  mortgage. 

8.  Home  Owners  Funding  Corporation 
of  America,  Dallas,  TX 

Action:  Proposed  Settlement 
Agreement  that  includes:  pa\'ment  of  a 
civil  money  penalty  in  the  amount  of 
$10,000;  indemnification  to  the 
Department  for  any  claim  losses  in 
connection  with  l4  improperly 
originated  Title  I  loans;  and  corrective 
action  to  assure  compliance  with  HLT)- 
FHA  requirements. 


Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA  Title 
I  manufactured  home  loan  program 
requirements  which  included:  failure  to 
report  dealers  to  HUD-FHA  for 
misstatements  of  facts  on  placement 
certificates;  funding  loans  knowing  that 
placement  certificates  contained  false 
certifications;  failure  to  determine 
borrowers'  source  of  funds  for 
downpayment;  funding  loans  prior  to 
dealer  approval;  failure  to  comply  with 
dealer  approval  requirements:  failure  to 
comply  with  requirements  for  reporting 
loans  for  insurance;  and  failure  to 
comply  with  the  Department's  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA). 

9.  Seacoast  Equities,  Inc.,  La  Mesa.  CA 

Action:  Settlement  Agreement  that 
includes  the  payment  of  a  civil  money 
penalty  in  the  amount  of  Sl.OOO  and 
corrective  action  to  assure  compliance 
with  HLT>-FHA  Title  I  program 
requirements. 

Cause:  A  HLT)  monitoring  review 
which  disclosed  violations  of  HLTJ-FIL^ 
requirements  that  included:  failure  to 
comply  with  the  Department's  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA);  using 
misleading  advertisements  regarding  the 
Title  I  program;  and  requiring  a 
minimum  loan  amount. 

10.  Kiddco  Mortgage  Company. 
Cincinnati.  OH 

Action:  Letter  of  Reprimand  and 
proposed  civil  money  penalty  in  the 
amount  of  $1,000. 

Cause:  A  HUD  monitoring  review  that 
cited  the  company  for  bringing  a 
defaulted  loan  current  in  order  to 
process  a  streamline  refinance,  and 
making  alleged  false  certifications  to 
HUD-FHA. 

11.  Greater  Chicago  Mortgage 
Corporation,  Chicago,  IL 

Action:  Letter  of  Reprimand 
Cause:  Alteration  olloan  documents 
by  a  former  employee  of  the  companv  in 
connection  with  a  HLTD-FHA  insured 
mortgage  transaction  and  violation  of 
HUD-FHA  prepurchase  counseling 
requirements  with  resjsect  to  the 
borrowers  involved  in  the  transaction. 

12.  T.A.B.  Mortgage  Corporation.  Fort 
Lauderdale,  FL 

Ac-tion:  Probation  and  proposed  civil 
money  penalty  in  the  amount  of 
$10,000. 

Cause;  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA 
requirements  which  included:  failure  to 
comply  with  HUD-FHA  reporting 
requirements  under  the  Home  Mortgage 
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Disclosure  Act  (HMDA);  charging  a 
variation  in  mortgage  interest  rates  that 
exceed  two  percent  for  FHA-insured 
mortgages  based  on  mortgage  amounts; 
failure  to  implement  an  adequate 
Quality  Control  Plan;  requesting  FHA 
case  numbers  using  the  mortgagee 
number  of  a  lender  that  was  not 
approved  as  a  sponsor  for  the  company; 
failure  to  provide  information  requested 
by  HUD  that  was  required  to  complete 
a  review  of  the  company's  origination 
procedures;  alleged  submission  of  false 
information  to  HUD  for  loan  approval 
and  permitting  the  hand  carrying  of  a 
Verification  of  Employment;  and  failure 
to  respond  to  a  findings  letter  issued  by 
the  Monitoring  Division  based  upon  a 
previous  monitoring  review. 

13.  J.  I.  Kislak  Mortgage  Corporation, 
Miami  Lakes,  FL 

Action:  Letter  of  Reprimand  and 
proposed  civil  money  penalty  in  the 
amount  of  $5fl00. 

Cause;  Violation  of  HUD-FHA 
requirements  by  requiring  as  a  condition 
of  purchasing  HUD-FHA  insured 
mortgages  from  certain  correspondent 
lenders,  that  the  mortgages  exceed  a 
minimum  loan  amount. 

14.  Commercial  Center  Bank,  Santa  Ana 
CA 


Action:  Settlement  Agreement  that 
includes  indemnification  to  the 
Department  for  any  claim  losses  in 
connection  with  improperly  originated 
mortgages,  corrective  action  to  assure 
compliance  with  HUD-FHA 
requirements;  and  payment  of  a  civil 
money  penalty  in  the'amount  of 
$12,000. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA 
requirements  that  included:  making 
improper  payments  on  defaulted  loans 
to  bring  them  current  in  order  to  submit 
them  for  HUD-FHA  mortgage  insurance; 
and  submitting  loans  for  insurance 
endorsement  when  payments  had  not 
been  made  within  the  month  due. 

15.  Deposit  Guaranty  Mortgage 
Company.  Jackson.  MS 

Action:  Probation  and  proposed  civil 
money  penalty  in  the  amount  of  $5,000. 

Cause;  A  HUD  monitoring  review  that 
cited  violations  of  HUD-FHA 
requirements  including:  failure  to 
timely  remit  One-Time  Mortgage 
Insurance  Premiums;  failure  to 
implement  an  adequate  Quality  Control 
Plan;  failure  to  conduct  a  face-to-face 
interview  with  the  borrower;  and  failure 
to  maintain  complete  loan  origination 
files. 


16.  Mortgagees  not  in  Compliance  With 
HUD-FHA  Reporting  Requirements 
Under  The  Home  Mortgage  Disclosure 
Act  (HMDA) 

Action:  Letter  of  Reprimand  and 
proposed  civil  money  penalty  in  the 
amount  of  $1,000. 

Cause:  Failure  to  submit  HMDA  data 
to  the  Department.  McKinney-Green, 
Inc.,  Gainesville,  FL;  First  Security 
Mortgage  &  Investment  Company.  Inc., 
Pensacola.  FL;  Rocky  Mountain 
Mortgage  Ltd.,  Albuquerque,  NM; 
Wellington  Mortgage  Corp..  Beaver.  PA; 
Mountain  States  Mortgage  Center. 
Sandy.  UT;  Miracle  Mortgage  Service, 
Inc.,  Carson,  CA;  First  Mortgage 
Services,  Inc..  Fargo,  ND;  Traditional 
Bankers  Mortgage  Corp.,  Ponce.  PR; 
Peninsula  Mortgage  Bankers  Corp.. 
Coral  Gables.  FL;  Fidelity  Union 
Mortgage  Corp.,  Christiansted.  VI; 
Ameri first  Financial,  Inc.,  Mesa.  AZ. 

Action:  Letters  of  Reprimand  and 
proposed  civil  money  penalty  of  $2,000. 
which  shall  be  reduced  to  $1,000  upon 
submission  to  the  Department  of  HMDA 
data  for  1993  by  January  1, 1995. 

Cause:  Failure  to  submit  HMDA  data 
to  the  Department.  Freyre  Mortgage 
Corp..  Santurce.  PR;  Al'ameda  Mortgage 
Corp.,  Castro  Valley,  CA;  Golden  State 
Mortgage  Corp.,  San  Jose.  CA. 

Dated:  January  26,  1995. 
Jeanne  K.  Engel, 

General  Deputy  Assistant  Secretary 
Housing— Federal  Housing  Commissioner. 
IFR  Doc.  95-2772  Filed  2-3-95;  8:45  am) 

BILLING  CODE  4210-Z7-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(NV-030-95-1610-00] 

Notice  of  Intent  To  Amend  the 
Lahontan,  Walker,  and  Shoshone- 
Eureka  Resource  Management  Plans 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent  to  prepare  a 
plan  amendment  and  environmental 
assessment  and  invitation  for  public 
participation. 


SUMMARY:  The  Carson  City  and  Battle 
Mountain  Districts  of  the  Bureau  of 
Land  Management  propose  to  amend 
the  Lahontan.  Walker  and  Shoshone- 
Eureka  Resource  Management  Plans  to 
address  communication  sites.  The 
amendment  will  cover  public  lands  in 
central  Nevada  in  parts  of  Churchill, 
Mineral,  Lander.  Nye  and  Eureka 
Counties. 


DATES  AND  ADDRESSES:  Written 

comments  on  the  proposed  amendment 
and  environmental  assessment  are 
welcomed  until  March  24,  1995.  They 
should  be  sent  to  James  M.  Phillips,  U.S. 
Bureau  of  Land  Management.  1535  Hot 
Springs  Road,  Carson  City,  NV  89706. 
Public  open  houses  to  discuss  the 
amendment  will  be  held  from  4  p.m.  to 
8  p.m.  on  March  6  at  the  Bureau  of  Land 
Management  office.  1535  Hot  Springs 
Road,  Carson  City;  on  March  7  at  the 
High  School  Library.  Highway  305. 
North,  Austin  at  and  on  March  8  at  the 
Convention  Center,  100  Campus  Way, 
Fallon.  Please  call  James  M.  Phillips  at 
702  885-6100  for  further  information. 
SUPPLEMENTARY  INFORMATION:  The 
public  is  invited  to  participate  in  the 
identification  of  issues  related  to  the 
development  of  fiiture  communication 
sites  in  central  Nevada.  This  plan 
amendment  is  being  proposed  to 
address  the  rapid  increase  in  the 
demand  for  communication  sites.  Most 
of  this  increase  is  related  to  the 
expansion  of  training  activities  at  the 
Fallon  Naval  Air  Station.  Since  1980,  a 
total  of  68  Navy  sites  have  been 
constructed  on  public  lands 
administered  by  the  Bureau  of  Land 
Management.  Over  200  miles  of 
powerlines,  roads  and  fiber-optic  cables 
associated  with  the  sites  were  also 
constructed.  The  proposed  plan 
amendment  will  address  future  site 
development  in  central  Nevada.  It  will 
identify  zones  where  communication 
site  development  is  appropriate  and 
where  it  is  not.  Site  development 
guidelines  will  also  be  considered. 
Anticipated  issues  for  the  amendment 
and  environmental  assessment  are: 
visual  impacts,  noise  from  aircraft  and 
health/environmental  impacts  from 
militar>'  chaff  drops  associated  with  the 
sites. 

Planning  documents  and  other 
pertinent  materials  may  be  examined  at 
the  Bureau  of  Land  Management  offices 
in  Carson  City  and  Battle  Mountain 
between  7:30  a.m.  and  4:15  p.m. 
Monday  through  Friday. 

Dated  this  30th  day  of  lanuan,  1995. 
James  M.  Phillips. 

Area  Manager.  Lahontan  Resource  Area. 
(PR  Doc.  95-2783  Filed  2-3-95;  8.45  ami 

BILUNG  CODE  4310-HC-P 


IA2-930-1 430-00;  AZA-28642] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting, 
Arizona;  Correction 

In  notice  document  94-21859  (tiled  9/ 
2/94).  beginning  on  page  46060  in  the 
issue  of  Tuesday,  September  6, 1994. 
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make  the  following  corrections:  On  page 
46061,  first  column,  under  Private  Land, 
Lines  9  and  10,  the  legal  descriptions 
should  be  changed  from  "Sec.  15;  S'/s, 
and  Sec.  16;  SVa."  to  read  "Sec  15:  NVz. 
and  Sec.  16;  NV2." 

Dated:  January  17. 1995. 
Herman  L.  Kast, 

Deputy  State  Director.  Lands  and  Renewable 

Resources. 

|FR  Doc.  95-2826  Filed  2-3-95;  8:45  am] 

BtLUNG  COOE  4310^32-P 


[AZ-030-1 430-01;  A2A-26553,  AZA-28900} 

Notice  of  Withdrawal  of  Application, 
Case  Closed;  Proposed  Withdrawal 
and  Opportunity  for  Public  IMeeting; 
Arizona 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  has 
withdrawn  application  AZA-26553  and 
has  filed  application  AZA-289fOO  in  its 
place.  Application  AZA-26553.  a 
withdrawal  application  for  4,220.00 
acres  of  National  Forest  System  land, 
covered  only  a  portion  of  the  land 
identified  for  eventual  withdrawal; 
therefore,  in  order  to  keep  the  project 
complete,  the  Forest  Service  withdrew 
application  AZA-26553  and  filed 
application  AZA-28900.  Upon 
publication  of  this  notice  in  the  Federal 
Register  file  AZA-26553  will  be  closed. 
All  reference  will  now  be  to  AZA- 
28900.  All  land  is  national  forest  land 
located  along  State  Highway  87  between 
Phoenix  and  Payson.  Application  AZA- 
28900  requests  the  proposed  withdrawal 
of  approximately  7,500.00  acres  of 
National  Forest  System  lands.  The 
purpose  of  the  withdrawal  is  to  protect 
the  foreground  area  along  the  route  of 
this  major  State  highway.  This 
application  is  in  compliance  with 
regulations  found  in  43  CFR  2310.1.2 
and  the  Tonto  National  Forest  plan. 
Publication  of  this  notice  closes  the  land 
for  up  to  2  years  from  location  and  entry 
under  the  United  States  mining  laws 
only,  the  land  will  remain  open  to  all 
other  uses  applicable  to  National  Forest 
System  lands. 

DATE:  Comments  and  requests  for  a 
meeting  should  be  received  on  or  before 
May  8.  1995. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Arizona 
State  EHrector,  Bureau  of  Land 
Management  (BLM),  3707  North  7th 
Street,  Phoenix.  Arizona  85014-5080. 


FOR  FURTHER  INFORMATtON  CONTACT:  John 
Mezes,  BLM,  Arizona  State  Office,  602- 
650-0509. 

SUPPLEMENTARY  INFORMATION:  On 
December  7, 1994,  the  U.S.  Department 
of  Agricuhure,  Forest  Service,  filed 
application  AZA-28900  to  withdraw  the 
following  described  National  Forest 
System  lands  from  location  and  entr\' 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights.  The  legal 
description  of  the  proposed  mineral 
withdrawal  is  as  follows:  A  strip  of  land 
that  is  1320  feet  from  the  center  of  the 
Department  of  Transportation  easements 
on  State  Highway  87  within  the 
following  sections: 

Gila  and  Sail  River  Meridian 

T.  7N..R.  9E.. 

Sec.  I.WV2: 

Sec.  11,  SV2SWV4.  NE'ASE"*: 

Sec.  12.  NW'A.  NV;S\VV4; 

Sec.  14.NWV4NWV4: 

Sec.  15.  NEV4NEV4. 
T.  8N..R9E.. 

Sec.  36.  SEV4SVVV4. 
T.  8N.,R.  IDE.. 

S«ic.  5.  lot  3.  EV2SWV4NWV4.  SEV4NWV4. 
W VjNE'ASW'A.  N'/zNE 'ASW  V4SW 'A. 

SV2SEV4SWV4SWV4; 

Sec.  7.  E'/zSE'ANE'/i,  SE'A; 

Sec.  8.  SVV'ANW'ANW'A, 
WVzNE'ANW'ANW'/.: 

Sec.  17.  SWV4SWV4SWV4: 

Sec.  18.  E'-^; 

Sec.  20,  WVr. 

Sec.  29,  WVz,  WV2WV2SEV4; 

Sec.  31.  lot  3.  SE'ANE'A.  NE'aSVV'/.. 
N\V'/4SEV4. 

Sec.  32.  NWV4NWV4. 
T.  9N.,R.  lOE.. 

Sec.  3.  lots  3  and  4.  S'/zNVV'A; 

Sec.  4.  lots  1  to  4  inclusive,  S'/^NV^; 

Sec.  5.  lots  1  and  2,  SViNE'A.  SE'A; 

Sec.  8.  N'^,  SW'A; 

StiC.  9.  EV2.  E'/zSW'A: 

Sec.  10.  NW'A; 

Sec.  16.  NVz.  NWV4SWV4; 

Sec.  17.  WV2.  SEV4SEV..NEV4: 

Sec.  20.  NV2; 

Sec.  32,  VV'/i. 
T.  10N.,R.  lOE.. 

Sec.  9.  SE'ASW'A.  SWV4SEV4; 

Sec.  16.  EV2.  EV2EV2WV2: 

Sec.  21 .  E'A.  E'/^E'/iWV2; 

Sec.  22.  W'^SVV'ANW'A.  VVV..N\V'/4.SVV'  4; 

Sec.  28.  NE'A.  S'/2; 

Sec  33.  NW'A,  S'/2: 

Sec.  34.  SW'A. 

The  areas  described  aggregate 
approximately  7.500.00  acres  of  National 
Forest  System  lands  in  Maricopa  and  Gila 
Counties.  The  lands  are  located  within  the 
Tonto  Basin  and  Payson  Ranger  Districts  of 
the  Tonto  National  Forest. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  ail  persons 
who  wish  to  submit  comments, 
suggestions  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 


undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  nereby  given  that  at  least 
one  public  meeting  is  required  by 
regulation  found  in  43  CFR  2310.3- 
l(2)(v).  Time  and  date  of  the  meeting 
will  be  announced  at  a  later  date  and 
will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  meeting  date.  All  interested 
persons  who  desire  being  heard  at  this 
meeting  must  submit  a  written  request 
to  the  undersigned  officer  within  90 
days  from  the  date  of  publication  of  this 
notice. 

The  application  will  be  processed  in 
accordance  with  regulations  as  set  forth 
in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  an 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  .segregative  period 
are  all  those  applicable  to  U.S.  Forest 
Service  administered  lands  except  those 
under  the  mining  laws. 

The  temporary  segregation  of  the 
lands  in  connection  with  this 
application  shall  not  affect  the 
administrative  jurisdiction  over  the 
lands. 

Dated;  January-  20, 1995. 
Herman  L.  Kast. 

Deputy  State  Director.  Lands  and  nenen-able 
Resources. 

|FR  D(k;.  9.'i-2827  Filed  2-3-95;  8:45  am) 

BILLING  COOE  431(K»-P 


Fish  and  Wildlife  Service 

Receipt  of  Application(s)  for  Permit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.) 

PRT-798633 

Applicant:  Paul  Turner.  Druid 
Environmental,  Austin,  TX 
The  applicant  requests  a  permit  to 
include  take  activities  for  the  Houston 
toad  [Biifo  hoiistonensis),  red-cockaded 
woodpecker  {Picoides  borealis).  black- 
capped  vireo  {Vireo  atricapillus), 
golden-cheeked  warbler  [Dendroica 
chrysoparia),  and  piping  plover 
(Charadrius  melodus)  for  the  purpose  of 
scientific  research  and  survival  of  the 
species  as  prescribed  by  Ser\'ice 
recovery  documents. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
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Regional  Director.  Ecological  Services, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  for  the 
date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (See 
ADDRESSES  above.) 
Susan  MacMuIIin, 
Acting  Regional  Director.  Region  2. 
IFR  Doc.  95-2780  Filed  2-3-95;  8:45  ami 

SILLING  CODE  431(^66-M 


Notice  of  AvaUability  of  a  Draft  Revised 
Recovery  Plan  for  the  Piping  Plover, 
Atlantic  Coast  Population,  for  Review 
and  Comntent 


Receipt  of  Application(s)  for  Permit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.) 

PRT-698579       | 

Applicant:  Everett  Laney,  Corps  of 

Engineers.  Tulsa  District.  Tulsa,  OK 

The  applicant  requests  a  permit  to 
include  take  activities  for  the  American 
burying  beetle  (Nicrophonis 
americanus)  and  red-cockaded 
woodpecker  {Picoides  borealis)  for  the 
purpose  of  scientific  research  and 
recovery  actions  as  prescribed  by 
Service  recovery  documents. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director.  Ecological  Services, 
U.S.  Fish  and  Wildlife  Service.  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103. 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  from 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (See 
ADDRESSES  above.) 
Susan  MacMullin, 

Acting  Regional  Director,  Region  2. 

Albuquerque.  NM. 

IFR  Doc.  95-2784  Filed  2-3-95;  8:45  am) 
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AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  Revised 
Recovery  Plan  for  the  Piping  Plover 
{Charadrius  melodus),  Atlantic  Coast 
Population.  This  population  of  piping 
plover,  a  small  North  American 
shorebird,  breeds  on  Atlantic  Coast 
beaches  from  Newfoundland  to  North 
Carolina  and  wdnters  along  the  Atlantic 
Coasts  from  North  Carolina  south,  along 
the  Gulf  Coast,  and  in  the  Caribbean. 
The  population  was  listed  as  threatened 
in  1986,  and  the  original  recovery  plan 
was  approved  in  1988.  The  revised  plan 
draft  modifies  the  recovery  goal  and 
recommends  recovery  activities  that 
should  continue  or  be  initiated.  If  the 
revised  plan  is  successfully 
implemented,  full  recovery  may  be 
achieved  by  2010.  The  Service  solicits 
review  and  comment  from  the  public  on 
this  draft  Plan. 

DATES:  Comments  on  the  draft  Recovery 
Plan  must  be  received  May  8, 1995,  to 
receive  consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  Recovery  Plan  can  obtain  a 
copy  from  the  U.S.  Fish  and  Wildlife 
Service.  Region  Five,  300  Westgate 
Center  Drive.  Hadley.  Massachusetts 
01035.  (telephone  413/253-8628). 
Comments  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Weir  Hill 
Road.  Sudbury,  Massachusetts  01776 
(telephone  508/443-4325  and  fax  508/ 
443-2898),  to  the  attention  of  Anne 
Hecht. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Hecht  at  508/443-4325  (see 
Addresses). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosvstem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
Recovery  Plans  for  most  of  the  Hsted 
species  native  to  the  United  States. 
Recovery  Plans  describe  actions 
considered  necessary  for  consen-ation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  do%vnlisting  or 
delisting  them,  and  estimate  time  and 


cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  153i  et 
seq.)  requires  the  development  of 
Recover>'  Plans  for  listed  species  unless 
such  a  Plan  would  not  promote  the 
_    conservation  ofa  particular  species. 
Section  4(f|  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  Recovery 
Plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  Recovery  Plans. 

The  document  submitted  for  review  is 
the  draft  Piping  Plover  {Charadrius 
melodus).  Atlantic  Coast  Population, 
Revised  Recovery  Plan.  The  piping 
plover  is  a  small  shorebird  listed  as 
threatened  in  its  Atlantic  Coast  and 
Great  Plains  breeding  ranges  and 
endangered  in  the  Great  Lakes 
watershed.  To  facilitate  recovery  of  this 
wide-ranging  but  dwindling  species, 
two  separate  recovery  programs,  one  for 
the  Atlantic  Coast  population  and  one 
for  inland-nesting  piping  plovers,  have 
been  established.  This  plan  deals  only 
with  piping  plovers  that  breed  on 
Atlantic  coast  beaches  from 
Newfoundland  to  North  Carolina.  These 
birds,  and  those  from  inland 
populations,  winter  along  the  Atlantic 
Coast  from  North  Carolina  south,  along 
the  Gulf  Coast,  and  in  the  Caribbean. 

The  Atlantic  Coast  piping  plover 
population  has  increased  from 
approximately  800  pairs  since  its  listing 
in  January  1986  to  1150  pairs  in  1994. 
However,  most  of  the  apparent  increase 
between  1986  and  1989  was  attributed 
to  increased  survey  effort  in  two  states. 
and  the  population  increase  between 
1989  and  1994  has  been  unevenly 
distributed.  Since  1989,  the  New 
England  subpopulation  has  increased 
244  pairs,  while  the  New  York-New 
Jersey  subpopulation  gained  14  pairs, 
and  the  Southern  (DE-MD-VA-NC)  and 
Atlantic  Canada  subpopulations 
declined  by  13  and  51  pairs, 
respectively.  Substantially  higher 
productivity  rates  have  also  been 
observed  in  New  England  than 
elsewhere  in  the  population's  range. 
Furthermore,  recovery  is  occurring  in 
the  context  of  an  extremely  mtensive 
protection  effort  now  being 
implemented  on  an  annual  basis. 
Pressure  on  Atlantic  Coast  beach  habitat 
from  development  and  human 
disturbance  is  pervasive  and 
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unrelenting,  and  the  species  is  sparsely 
distributed. 

Piping  plovers  nest  above  the  high 
tide  line  on  coastal  beaches,  sandflats  at 
the  ends  of  sandspits  and  barrier 
islands,  gently  sloping  foredunes, 
blowout  areas  behind  primary  dunes, 
and  washover  areas  cut  into  or  between 
dunes.  Feeding  areas  include  intertidal 
portions  of  ocean  beaches,  washover 
areas,  mudflats,  sandflats,  wrack  lines, 
sparsely  vegetated  dunes,  and 
shorelines  of  coastal  ponds,  lagoons  or 
salt  marshes.  Wintering  plovers  on  the 
Atlantic  Coast  are  generally  found  at 
accreting  ends  of  barriers  islands,  along 
sandy  peninsulas,  and  near  coastal 
inlets. 

Loss  and  degradation  of  habitat  due  to 
development  and  shoreline  stabilization 
have  been  a  major  contributors  to  the 
species'  decline.  Disturbance  by  humans 
and  pets  often  reduces  the  functional 
suitability  of  habitat  and  causes  direct 
and  indirect  mortality  of  eggs  and 
chicks.  Predation  has  also  been 
identified  as  a  major  factor  limiting 
piping  plover  reproductive  success  at 
many  Atlantic  Coast  sites,  and 
substantial  evidence  shows  that  human 
activities  are  affecting  types,  numbers, 
and  activity  patterns  of  patterns  of 
predators,  thereby  exacerbating  natural 
predation. 

The  draft  under  review  is  a  revision 
of  a  recovery  plan  that  was  approved  in 
1988.  Since  that  time,  important  new 
information  regarding  piping  plover 
survival  and  fecundity  rates,  habitat 
carrying  capacity,  and  dispersal  within 
the  population  has  become  available, 
facilitating  re-evaluation  of  the  original 
recovery  goal.  With  the  assistance  of 
experts  in  computerized  population 
viability  modeling,  the  Atlantic  Coast 
piping  plover  recovery  team  has 
performed  extensive  analyses  of  the 
1988  recovery  goal,  which  called  for  "a 
self-sustaining  population  of  1200 
breeding  pairs  while  maintaining  the 
current  distribution."  The  result  of  these 
analyses  is  a  revised  recovery  goal  based 
upon  the  following  delisting  criteria:  (1) 
Increase  and  maintain  for  five  years  a 
total  of  2,000  breeding  pairs,  distributed 
among  four  recovery  units  as  follows: 
Atlantic  Canada,  400  pairs;  New 
England,  625  pairs;  New  York-New 
Jersey,  575  pairs;  Southern  (DE-MD- 
VA-NC).  400  pairs.  (2)  Verify  the 
adequacy  of  a  2000  pair  population  of 
piping  plovers  to  maintain 
heterozygosity  and  allelic  diversity  over 
the  long  term.  (3)  Achieve  a  five-year 
average  productivity  rate  of  1.5  fledged 
chicks  per  pair  in  each  of  the  four 
recovery  units  described  in  criterion  1, 
based  on  data  from  sites  that 
collectively  support  at  least  90%  of  the 


recovery  unit's  population.  (4)  Institute 
long-term  agreements  to  assure 
protection  and  management  sufficient  to 
maintain  the  target  populations  and 
average  productivity  in  each  recovery 
unit.  (5)  Assure  long-term  maintenance 
of  wintering  habitat,  sufficient  in 
quantity  and  quality  to  maintain 
survival. 

Experience  gained  since  the  1988  plan 
was  prepared  has  also  resulted  in 
refinements  of  activities  needed  to  meet 
these  recovery  criteria.  Continuing  and 
proposed  recovery  activities  include: 
management  of  piping  plover 
populations  and  breeding  habitat  to 
maximize  survival  and  productivity, 
monitoring  and  management  of 
wintering  and  migration  areas  to 
maximize  survival  and  recruitment  into 
the  breeding  population,  scientific 
investigations  to  facilitate  recovery 
efforts,  and  public  information  and 
education  programs. 

Guidance  appended  to  the  new  plan 
includes:  (a)  Summary  of  current  and 
needed  management  activities  at  each 
current  and  potential  breeding  site;  (b) 
guidelines  for  managing  recreational 
activities  in  piping  plover  breeding 
habitat  to  avoid  take;  and  (c)  guidelines 
for  preparation  and  evaluation  of 
applications  for  permits  for  incidental 
take  of  piping  plovers  that  will  allow 
steady  continued  progress  towards 
recovery. 

The  118%  increase  in  the  New 
England  population  between  1989  and 
1994  demonstrates  that  rapid  recovery 
of  the  Atlantic  Coast  piping  plover  is 
possible  with  intensive  protection 
efforts.  Contingent,  on  vigorous 
implementation  of  all  recovery  tasks, 
full  recovery  is  anticipated  by  the  year 
2010. 

The  draft  Recovery  Plan  revision  is 
being  submitted  for  agency  review.  After 
consideration  of  comments  received 
during  the  review  period,  the  Plan  will 
be  submitted  for  final  approval. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  Recovery  Plan  described.  All 
comments  received  by  the  data  specified 
above  will  be  considered  prior  to 
approval  of  the  Plan. 

Authority:  The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species  Act. 
16  U.s.Q  1533(0 

Dated:  January  26, 1995. 
Cathy  Short, 

Acting  Regional  Director. 

(FR  Doc.  95-2935  Filed  2-3-95;  8:45  am) 

BILUNG  COOe  4310-U-M 


National  Park  Service 

Supplemental  Record  of  Decision; 
General  Management  Plan— Eugene 
O'Neill  Natidnal  Historic  Site  Contra 
Costa  County,  California 

On  April  1, 1991,  the  National  Park 
Ser\'ice  issued  a  Record  of  Decision 
(ROD)  on  the  Final  Environmental 
Impact  Statement/General  Management 
Plan  for  the  Eugene  O'Neill  National 
Historic  Site  (Site).  In  the  ROD,  the 
National  Park  Service  (NPS)  announced 
that  it  intended  to  implement  the 
proposed  alternative  (Alternative  AA). 
TheJvIPS  selected  Alternative  AA  based 
on  the  information  contained  in  the 
Final  Environmental  Impact  Statement 
(FEIS).  which  was  issued  on  February' 
15.1991. 

The  National  Park  Ser\'ice  (NPS) 
would  like  to  clarify  that  in 
implementing  Alternative  AA,  the  NPS 
has  no  present  intention  to  acquire  and 
condemn  a  portion  of  the  former 
Kleinfelder  property  which  is  currently 
being  used  for  landscaping  and 
driveway  access.  (A  map  depicting  this 
parcel  can  be  found  at  the  offices  of  the 
Superintendent,  Eugene  O'Neill 
National  Historic  Site  at  the  address 
below.)  This  Supplemental  Record  of 
Decision  does  not  affect  any  other 
portions  of  the  April  1, 1991  Record  of 
Decision. 

The  National  Park  Service  has 
determined  that  this  clarification  to  the 
ROD  does  not  constitute  a  substantial 
change  to  Alternative  AA,  nor  does  it 
reflect  significant  new  circumstances 
which  are  relevant  to  environmental 
concerns.  Therefore,  no  supplement  to 
the  FEIS  is  required. 

Any  questions  regarding  this  matter 
should  be  directed  to  Mr.  Glenn  Fuller, 
Superintendent.  Eugene  O'Neill 
National  Historic  Site.  P.O.  Box  280, 
1000  Kuss  Road,  Danville.  California 
94526. 

Dated:  Decemtier  30, 1994. 
Phil  H.  Ward. 

Fegional  Director.  Western  Region 

[PR  Doc.  95-2741  Filed  2-3-95;  8:45  am| 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-371] 
Notice  of  Investigation 

In  the  Matter  of:  Certain  Memory  Devices 
With  Increased  Capacitance  and  Products 
Containing  Same 

AGENCY:  International  Trade 
Commission. 


ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 
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SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
Intematiooal  Trade  Commission  on 
December  30, 1994,  under  section  337  of 
the  Tariff  Act  of  1930.  as  amended.  19 
U.S.C.  1337.  on  behalf  of  Emanuel 
Hazani,  1210  Sesame  Drive,  Sunnyvale 
California  94087  and  Patent 
Enforcement  Fund,  Inc.,  1095  Sasco  Hill 
Road,  Fairfield,  Connecticut  06430. 
Supplements  were  filed  on  January  9 
and  19. 1995.  The  complaint,  as 
supplemented,  alleges  a  violation  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation 
and  the  sale  within  the  United  States 
after  importation  of  certain  memory 
devices  with  increased  capacitance  and 
products  containing  same  by  reason  of 
inftnngement  of  claims  1-2, 4-23  and 
25-28  of  U.S.  Letters  Patent  5,166,904. 
and  that  an  industry  in  the  United 
States  exists  or  is  in  the  process  of  being 
established  as  required  by  subsection 
(a)(2)  of  section  337. 

The  complainants  request  that  the 
Commission  institute  an  investigation 
and.  after  a  hearing,  issue  a  permanent 
exclusion  order  and  a  permanent  cease 
and  desist  order. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  500  E  Street,  SW,  Room 
112,  Washington,  DC  20436,  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Whealan,  E«q.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2574.  1 1 

Authority:  The  authoritv  for  institution  of 
tills  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930.  as  amended,  and 
m  §  210.10  of  the  Commission's  final  rules  of 
practice  and  procedure  (59  FR  39020  39043 
August  1, 1994). 

SCOPE  OF  INVESTIGATION:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
January  30, 1995.  ORDERED  THAT— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
.section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation 
or  the  sale  within  the  United  States  after 


importation  of  certain  memory  devices 
with  increased  capacitance  and 
products  containing  same  by  reason  of 
infringementofclaimsl,  2. 4-23  25-27 
or  28  of  U.S.  Letters  Patent  5,166.904. 
and  whether  an  industry  in  the  United 
States  exists  or  is  in  the  process  of  being 
established  as  required  by  subsection 
(a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainants  are — 
Emanuel  Hazani.  1210  Sesame  Drive. 

Sunnyvale,  California  94087 
Patent  Enforcement  Fund.  Inc..  1095 
Sasco  Hill  Road.  Fairfield. 
Connecticut  06430 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Mitsubishi  Electric  Corporation,  2-3, 

Marunouchi,  2-chome.  Chiyoda-ku 
Tokyo  100,  Japan 
Mitsubishi  Electric  America,  Inc.,  5665 
Plaza  Drive,  Cypress,  California 
9063Q-0007 
NEC  Corporation.  7-1  Shiba,  5-chome. 

Minato-ku,  Tokyo  108-01,  Japan 
NEC  Electronics.  Inc.,  475  Ellis  Street. 

Mountain  View.  California  94043 
Oki  Electric  Industry,  Co.,  Ltd.,  7-12 
Toranomon,  1-chome,  Minato-ku 
Tokyo  105.  Japan 
Oki  America,  Inc..  TTiree  University 

Plaza.  Hackensack.  New  Jersey  07601 
Hitachi.  Ltd..  6  Kanda-Surugadai  4- 

chome.  Chiyoda-ku.  Tokyo  101.  Japan 
Hitachi  America.  Ltd.,  50  Prospect 

Avenue.  Tarrytown,  New  York  10591 
Samsung  Electronics  Co..  Ltd..  C  P  O 
Box  2775, 10-20th  Floors.  Joong-ang 
Daily  News  Bldg.  7.  Soonhwa-dong. 
Chung-ku.  Seoul.  Korea 
Samsung  Electronics  America.  Inc..  105 
Challenger  Road.  Ridgefield  Park. 
New  Jersey  07660 
Samsung  Semiconductors,  Inc.,  3655 
North  1st  Street,  San  Jose.  California 
95134-1708 
Hyundai  Electronics  Industries.  Co.. 
Ltd.,  140-2,  Gye-Dong,  Chongro-Ku. 
Seoul,  Korea 
Hyundai  Electronics  America.  Inc..  166 
Baypointe  Parkway,  San  Jose. 
California  95134 
(c)  John  M.  Whealan.  Esq..  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission.  500  E 
Street,  SW..  Room  401-P,  Washington, 
DC  20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted. 
Janet  D.  Saxon,  Chief  Administrative 


Law  Judge,  V.S.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 
Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  final  rules  of  practice  and 
procedure.  59  FR  39020.  39045,  August 
1, 1994.  Pursuant  to  19  CFR  §  201.16(d) 
and  §  210.13(a)  of  the  Commission's 
Final  Rules  (59  FR  at  39045),  such 
responses  will  be  considered  by  the 
Commission  if  received  not  later  than  20 
days  after  the  date  of  service  of  the 
complaint.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondents  to  file  a 
timely  response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  vrithout  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  deteirnination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  January  31, 1995. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
IFR  Doc.  95-2825  Filed  2-3-95;  8:45  ami 
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[Investigation  No.  337-TA-370] 

Certain  Salinomycin  Biomass  and 
Preparations  Containing  Same;  Notic* 
of  Investigation 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337  and 

provisional  acceptance  of  motjon  for 

temporary  relief. 


SUMMARY:  Notice  is  hereby  given  tliat  a 
complaint  and  a  motion  for  temporary 
relief  were  filed  with  the  U.S. 
International  Trade  Commission  on 
December  23. 1994,  under  section  337  of 
the  Tariff  Act  of  1930.  as  amended,  19 
U.S.C.  1337.  on  behalf  of  Kaken 
Pharmaceutical  Company.  Ltd.,  2-2B-H 
Honkomagome.  Bunkyo-'ku.  Tokvo  113. 
Japan.  A  revised  complaint  and  revised 
memorandum  of  points  and  authorities 
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in  support  of  the  motion  for  temporary 
relief  were  filed  on  January  18, 1995. 
The  complaint,  as  revised,  alleges 
violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  salinomycin  biomass  and 
preparations  containing  same  alleged  to 
be  manufactured  abroad  by  a  method 
covered  by  claim  2  of  U.S.  Letters  Patent 
Re.  34,698  and  alleged  to  incorporate 
"know-how"  and  improvements  in 
breach  of  contract.  The  complaint 
further  alleges  that  there  exists  an 
industry  in  the  United  States  and  that 
the  domestic  industry  is  being  injured 
or  threatened  with  injury  by  the 
imported  accused  products.  The 
complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and  a 
permanent  cease  and  desist  order. 
The  motion  for  temporary  relief 
requests  that  the  Commission  issue  a 
temporary  exclusion  order  and 
temporary  cease  and  desist  orders 
prohibiting  the  importation  into  and  the 
sale  within  the  United  States  after 
importation  of  salinomycin  biomass  and 
preparations  containing  same  that 
infringe  claim  2  of  the  '698  patent 
during  the  course  of  the  Commission's 
investigation. 

ADDRESSES:  The  nonconHdential 
complaint  and  motion  for  temporary 
relief  are  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street,  SW..  Room  112,  Washington,  DC 
20436,  telephone  202-205-1802. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  M.B.  Martinez,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission, 
telephone  202-205-2015. 
AUTHORITY:  The  authority  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  and  in  §  210.10  of  the 
Commission's  final  rules  of  practice  and 
procedure.  (59  FR  39020.  39043-44 
(Aug.  1, 1994).)  The  authority  for 
provisional  acceptance  of  the  motion  for 
temporary  relief  is  contained  in 
§210.58.  (59  FR  at  39062.) 
SCOPE  OF  INVESTIGATION:  Having 
considered  the  complaint  and  the 
motion  for  temporary  relief,  the  U.S. 
International  Trade  Commission,  on 
January  30, 1995,  Ordered  that— 


(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation 
or  the  sale  within  the  United  States  after 
importation  of  certain  salinomycin 
biomass  and  preparations  containing 
same  made  abroad  by  a  process  covered 
by  claim  2  of  U.S.  Letters  Patent  Re. 
34,698;  and  whether  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

(2)  Pursuant  to  §  210.58  of  the 
Commission's  final  rules  of  practice  and 
procedure  (59  FR  39020,  39062  (Aug.  1, 
1994)).  the  motion  for  temporary  relief 
under  subsection  (e)  of  section  337  of 
the  Tariff  Act  of  1930.  which  was  filed 
with  the  complaint,  be  provisionally 
accepted  and  referred  to  an 
Administrative  Law  Judge. 

(3)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — 

Kaken  Pharmaceutical  Company,  Ltd.. 
2-28-8  Honkomagome,  Bunkyo-ku. 
Tokyo  113,  Japan 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
Section  337,  and  are  the  parties  upon 
which  the  complaint  and  motion  for 
temporary  relief  are  to  be  served: 
Hoechst  Aktiengesellschaft, 

Bruningstrasse  50,  65929  Frankfurt. 

Germany 
Hoechst  Veterinar.  Gesellschaft  m.b.H.. 

Feldstrasse  la.  85716. 

Unterschleissheim  B..  Munich, 

Germany 
Hoechst-Roussell  Agri-Vet  Co.,  Route 

202-206  North,  Sommerville,  New 

Jersey  08876-1258 
Merck  &  Company,  Inc.,  1  Merck  Drive, 

P.O.  Box  100,  VVhite  House  Station. 

New  Jersey  08889-0100 

(c)  Teresa  MB.  Martinez,  Esq.,  Office 
of  Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW,  Room  401-D,  Washington, 
DC  20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(4)  For  the  investigation  and 
temporary  relief  proceedings  instituted. 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Responses  to  the  complaint,  the 
motion  for  temporary  relief,  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondent  in 


accordance  with  §§  210.13  and  210.59  of 
the  Commission's  final  rules  of  practice 
and  procedure.  (59  FR  at  39045-46. 
39062.)  Pursuant  to  19  CFR  201.16(d),  as 
well  as  sections  210.13(a)  and  210.59  of 
the  Commission's  final  rules  of  practice 
and  procedure  (59  FR  at  39045,  39062- 
63),  such  responses  will  be  considered 
by  the  Commission  if  received  not  later 
than  10  days  after  the  date  of  service  of 
the  complaint.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  the  respondent  to  file  a 
timely  response  to  the  patent-based 
allegations  in  the  complaint,  to  the 
motion  for  temporary  relief,  and  to  this 
notice  may  be  deemed  to  constitute  a 
waiver  of  the  right  to  appear  and  contest 
the  allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint,  motion  for 
temporary  relief,  and  this  notice  and  to 
enter  both  an  initial  determination  and 
a  final  determination  containing  such 
findings,  and  may  result  in  the  issuance 
of  a  limited  exclusion  order  or  a  cease 
and  desist  order  or  both  directed  against 
such  respondent. 

Issued:  January  31. 1995. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
|FR  Doc.  95-2823  Filed  2-3-95;  8:45  ami 

BILUNO  CODE  702(M>2-P 


IffTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32657] 

Iron  Road  Railways  Incorporated  and 
Bangor  and  Aroostook  Acquisition 
Corporation — Control  Exemption— 
Bangor  and  Aroostook  Railroad 
Company  and  Canadian  American 
Railroad  Company 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 

SUMMARY:  The  Commission,  under  49 
use.  10505,  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343-11345  the  acquisition  of  control 
by  Iron  Road  Railways  Incorporated  and 
Bangor  and  Aroostook  Acquisition 
Corporation  of  two  rail  carriers,  the 
Bangor  and  Aroostook  Railroad 
Company  and  the  Canadian  American 
Railroad  Company.  The  exemption  is 
subject  to  standard  labor  protective 
conditions. 
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DATES:  This  decision  will  be  effective  on 
February  1, 1995.  Petitions  to  reopen 
must  be  filed  by  February  21. 1995. 
ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32657  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue.  NW..  Washington 
DC  20423:  and  (2)  James  E.  Howard; 
One  International  Place,  Boston,  MA 
02110. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  (TDD  for 
the  hearing  impaired:  (202)  927-5721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue,  NW..  Washington 
DC  20423.  Telephone:  (202)  289-4357/ 
4359.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  at  (202)  927-5721). 

Decided:  January  30, 1995. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Morgan,  Commissioners 
Simmons  and  Owen. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  95-2813  Filed  2-3-95;  8:45  am] 

BILUNG  CODE  7035-01-P 


This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Kari  Morell,  Suite  1035. 1101 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20004. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co— Trackage  Rights— BN,  354 
I.CC.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc.— Lease  and 
Operate,  360  I.CC.  653  (1980). 

Decided:  January  31, 1995. 

By  the  Commission,  David  M.  Kons<  hnik 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretory. 
IFR  Doc.  95-2853  Filed  2-3-95:  8:45  am) 

BILUNG  CODE  7035^1-l> 


[Finance  Docket  No.  32654] 

Toledo,  Peoria  A  Western  Railway 
Corporation— Trackage  Rights 
Exemption— Peoria  and  Pekin  Union 
Railway  Co. 

Peoria  and  P^in  Union  Railway 
Company  (P&PU)  has  agreed  to  grant 
overhead  trackage  rights  to  Toledo, 
Peoria  &  Western  Railway  Corporation 
(TP&W),  over  4.7  miles  of  P&PU's  rail 
line  between  TPAW  milepost  109.4  at 
East  Peoria,  IL,  and  TP&W  milepost 
113.9  at  Peoria,  IL.  The  purpose  of  this 
transaction  is  to  enable  TP&W  to 
connect  its  eastern  rail  lines  between 
Logansport,  IN,  and  East  Peoria,  IL.  with 
its  western  rail  lines  between  Peoria  and 
Fort  Madison,  L\.  The  trackage  rights 
were  to  become  effective  on  or  after 
January  27, 1995.' 


P»PU  canceled  a  prior  trackage  rights  agreement 
on  February  9, 1993,  and  asked  the  Commission  to 
set  the  compensation  for  TP&Ws  continued  use  of 
the  trackage  rights.  The  parties  subsequently 
entered  into  the  agreement  that  is  the  subject  of  this 
notice.  Accordingly,  the  compensation  proceeding 
IS  being  held  in  abeyance  and  will  be  dismissed  on 
July  25. 1995,  if  no  parly  requests  further  action. 
See  Toledo.  Peoria  ft  Western  Railway  Corp.— 
Trackage  Rights  Compensation— Peoria  and  Pekin 
Union  Railway  Company.  Finance  Docket  No. 
26476  (Sub-No.  1)  (ICC  served  Jan.  25. 1995). 


[Finance  Docket  No.  32656] 

Missouri  Pacific  Railroad  Company- 
Trackage  Rights  Exemption— Union 
Pacific  Railroad  Company 

Union  Pacific  Railroad  Company  (UP) 
has  agreed  to  grant  approximately  19.09 
miles  of  overhead  and  local  trackage 
rights  in  Saline  County.  KS,  to  Missouri 
Pacific  Railroad  Company  (MP),  its 
corporate  affiliate.  The  trackage  extends- 
(1)  Over  16.92  miles  on  UP's  McPherson 
Branch  from  milepost  534.75  near 
Bridgeport,  KS,  to  the  end  of  the  line  at 
milepost  551.67  near  Salina,  KS  (which 
also  equals  giilepost  185.92  on  UP's 
Salina  Branch);  and  (2)  over  2.17  miles 
on  UP's  Salina  Branch  from  milepost 
185.92  to  milepost  183.75,  near  Salina. 
The  proposed  transaction  will  allow 
movement  of  MP's  trains  in  overhead 
service  and  also  will  permit  MP  to  serve 
shippers  located  adjacent  to  UP's  line  of 
raikoad. 

The  transaction  was  scheduled  to  be 
consummated  on,  or  as  soon  as  possible 
after,  January  24, 1995. 

This  notice  is  filed  under  49  CFR 
1180.2(d)f7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Joseph  D. 
Anthofer,  1416  Dodge  St.,  Omaha,  NE 
68179. 


As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry.  Co.— Trackage  Rights— BN,  354 
I.CC.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc.— Lea.se  and 
Operate,  360  I.CC.  653  (1980). 

Decided:  January  31, 1995. 

By  the  Commission,  David  M.  Konsrhnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  95-2852  Filed  2-3-95:  8:45  amj 

BILLING  CODE  70U-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  December  16,  1994 
Orpharm,  Inc.,  728  West  19th  Street, 
Houston,  Texas  77008,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Methactone  {9250) 

Methadone  intertDediate  (9254) 
Levo-alphacetylmethadol  (9648) 


Schedule 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  March 
8. 1995. 

Dated:  January  24,  1995. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  o) 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  95-2816  Filed  2-3-95:  8:45  am) 

BILLING  CODE  4410-09-M 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  95-016] 

Government-Owned  Inventions; 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government  and 
are  available  for  domestic,  and  possibly, 
foreign  licensing. 

Copies  of  patent  applications  cited  are 
available  from  the  National  Technical 
Information  Service,  Springfield,  VA 
22161.  Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  patent  applications 
sold  to  avoid  premature  disclosure. 

DATES:  Date  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
National  Aeronautics  and  Space 
Administration.  Harry  Lupuloff, 
Director  of  Patent  Licensing,  Code  GP, 
Washington,  DC  20546,  telephone  (202) 
3.'>8-2041,  fax  (202)  358-4341. 
Patent  Application  08/332,188:  A 

Method  of  Testing  and  Predicting 

Failures  on  an  Electronic  System; 
filed  October  17, 1994 
Patent  Apphcation  08/330,144:  Method 

for  Measuring  Surface  Shear  Stress 

Magnitude  &  Direction  Using 

Liquid  Crystal  Coating; 
filed  October  20, 1994 
Patent  Application  08/332,173:  Method 

and  Apparatus  for  Producing 

Energy  by  Nuclear  Fusion; 
filed  October  31, 1994 
Patent  Application  08/317,443: 

Autonomous  Navigation  Apparatus 

for  a  Mobile  Vehicle; 
filed  October  4, 1994 
Patent  Application  08/328,762:  Method 

and  Apparatus  for  Improved  Spatial 

Light  Modulation; 
filed  October  24. 1994 
Patent  Application  08/319.142:  Vacuum 

Holding  Fixture  and  Method  for 

Fabricating  Pieziekectnic  Polymer 

Acoustic  Sensors; 
filed  October  4, 1994 
Patent  Application  08/320,622:  Micro 

Heat  Pipe  Panels  and  Method  for 

Producing  Same; 
filed  October  6, 1994 
Patent  Application  08/326,804: 

Piezoelectric  Loud  Speaker; 
filed  October  11, 1994 
Patent  Application  08/323,943:  Pas.sive 

Fetal  Heart  Rate  Monitoring 

Apparatus  and  Method  with 


Enhanced  Fetal  Heart  Beat 
Discrimination; 
filed  October  13, 1994 
Patent  Application  08/000,000:  A 
Device  for  Testiivg  Cables; 
filed  October  14, 1994 
Patent  Application  08/325,723:  Joint  for 
A  Variable  Geometry  Jtubb  and 
Method  of  ContBtnicting  Same; 
filed  October  14, 1994 
Patent  Application  Oe/000.000:  Method 
of  Desulphurization  of  Gas  Turbine 
Blades; 
filed  October  17, 1994 
Patent  Application  08/327.061:  Ba.se 
Passive  Porxwity  for  Drag  Reduction; 
filed  October  19, 1994 
Patent  Application  Ob/OOO.DOO:  Imide 
Oligomers  Endcapped  with 
Phenylethynyl  Phthalic  Anhydrides 
and  Polymers  Therefrom; 
filed  October  28,  1994 
Patent  Application  08/000,000:  Compact 
Solar  Simulator  with  A  Small 
Substense  Angle  and  Controlled 
Magnification  Optics; 
filed  October  1,1994 
Patent  Application  08/331,067:  A 
Method  and  Apparatus  for 
Producing  a  substrate  with 
Secondary  Emissions; 
filed  October  26, 1994 
Patent  Application  08/331,067:  A 
Method  of  Making  a  Nickel  Fiber 
Electrode  for  a  Nickel  Based  Batten,' 
System; 
filed  October  27, 1994 
Patent  Application  08/328,947: 
Diamond  Composite  Films,  for 
Protective  Coatings  on  Metals  and 
Method  of  Formation; 
filed  October  25, 1994 
Patent  Application  07/926,117:  System 
for  Determining  Aero-Dynamic 
Imbalance; 
filed  August  7,^992 
Patent  Application  08/061,401:  Self- 
Generating  Oscillating  Pressure 
Device; 
filed  May  13, 1993 
Patent  Application  08/061,401:  Aircraft 
Maneuver  Envelope  Warning 
System; 
filed  March  16,  1993 
Patent  Application  07/949,199: 

Retroreflector  Array  for  Precision 
Laser  Ranging; 
filed  September  30, 1992 
Patent  Application  08/008,424:  Fiex- 
Gears  Power  Transmission  System; 
filed  January  25, 1993 
Patent  Application  08/111,230: 
Optically  Broadcasting  Wind 
Direction  Indicator; 
filed  August  23, 1993 
Patent  Application  08/045.357:  Airplane 
Take-Off  and  Landing F^erformanae 
Monitoring  System; 
filed  April  6. 1993 


Patent  Application  07/986.062:  Method 
and  Apparatus  for  Detection  and 
Control  of  Prelasing  in  a  Q- 
Switched  Laser; 
filed  December  3, 1992 
Patent  Application  08/081.893:  Puked 
Mode  Cathode; 
filed  June  25, 1993 
Patent  Application  08/033,512: 

.Wavelength  Division  Multi-Plexed 
Optical  Integrated  With  Vertical 
Difiraction  Grating; 
filedJwIarch  17, 1993 
Patent  Application  08/020,813: 

Aberration  Correction  of  Unstable 
Resonators; 
filed  February  22,  1993. 

Dated.  |anuar\  27.  1995. 
Edward  A.  Frankle, 

General  Counsel. 

[FR  D«c.  95-2743  Filed  2-3-95:  8:45  amj 

BH.UMG  CODE  7510-01-M 

[Docket  No.  B5-018] 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Connnittee 
(AAC):  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  AdvLson,'  Council.  Aeronautics 
Advisory  Committee. 

DATES:  March  9, 1995,  8  a.m.  to  4:30 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  7H46,  300 
E  Street,  S.W.  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mar>'-Ellen  McGrath.  Offioe  of 
Aeronautics,  National  Aeronautics  and 
Space  Administration.  Washington,  DC 
20546  (202/358-4729). 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Aeronautics  Update 

— Federal  Laboratory  Review  Report 

— Streamling  &  Roles/Missions  Design 

Status 
— Aeronautics  National  Leadership 

Strategy 
— FY97  Program/Budget  Devleopment 

Strategy  Status  Report 
— Government  Engine  Core  Program 

It  is  imperative  that  the  meetmg  lie 
held  on  this  date  to  accommodate  the 
scheduling  priorities i]ftke4ey 
participants. 
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Dated:  January  31, 1995. 
Timothy  M.  Sullivan, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  95-2745  Filed  2-3-95:  8:45  am) 

BILUNG  CODE  7510-01-M 


[Notice  95-017] 


Solar  System  Exploration 
Subcommittee  of  the  Space  Science 
Advisory  Committee 

AGENCY:  National  Aeronautics  and 
Space  AdminLstration. 

ACTION:  Notice  of  Meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space  Science 
Advisory  Committee,  Solar  System 
Exploration  Subcommittee. 

DATES:  Wednesday,  March  1,  1995,  8:30 
a.m.  to  5  p.m.;  and  Thursday,  March  2, 
1995,  8:30  a.m.  to  3:30  p.m. 

ADDRESSES:  NASA  Headquarters,  300  E 
Street,  SW,  Conference  Room  MIC  6A, 
West,  (March  1)  Conference  Room  MIC 
5A,  West,  (Man:h  2)  Washington,  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Piotrowski,  Code  SL, 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  205  46 
(202)  358-0316. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 

—Overview  of  Solar  System  Exploration 
Division  Status 

— Mission  Reports 
—Advanced  Study  Reports- 
— Technology  Report 
— Complex  Report 
—Strategic  Planning  Approach 
—Discussion  and  Formulation  of 
Recommendations/ Action  Items 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  31. 1995. 
Timothy  M.  Sullivan, 
Advisory  Committee  Management  Officer. 
jFR  Doc.  95-2744  Filed  2-3-95;  8.45  am] 

BILUNG  CODE  7S1(M)1-4M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-413] 

Duke  Power  Company,  et  al.;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
35  issued  to  Duke  Power  Company  (the 
licensee)  for  operation  of  the  Catawba 
Nuclear  Station,  Unit  1,  located  in  York 
County,  South  Carolina. 

The  proposed  amendment  would 
change  Technical  Specification  (TS) 
3.6.1.2  to  defer  the  next  scheduled 
containment  integrated  leak  rate  test 
(ILRT)  at  Catawba  Unit  1  for  one  outage, 
ft-om  the  end-of-cycle  (EOC)  8  refueling 
outage  (scheduled  for  February  1995)  to 
EOC  9  (scheduled  for  June  1996).  Title 
10  of  the  Code  of  Federal  Regulations, 
part  50,  Appendix  J,  requires  that  three 
ILRTs  be  performed  at  approximately 
equal  intervals  during  each  10-year 
service  period  at  a  nuclear  station. 
"Approximately  equal  intervals"  is 
defined  in  Catawba's  TS  as  40  plus  or 
minus  10  months.  The  proposed  one- 
time change  would  allow  Catawba  to 
extend  that  interval  to  60  plus  or  minus 
10  months. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
wjll  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission  s  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

The  following  analysis  is  presented, 
pursuant  to  10  CFR  50.91,  to  demonstrate 
that  the  proposed  change  will  not  create  a 
Significant  Hazard  Consideration. 

1.  The  proposed  change  will  not  involve  ;i 
significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated. 

Containment  leak  rate  testing  is  not  an 
initiator  of  any  accident;  the  proposed 
interval  extension  does  not  affect  reactor 
operations  or  accident  analysis,  and  has  no 
radiological  consequences.  Therefore,  this 
proposed  change  will  not  involve  an  increase 
in  the  probability  or  consequences  of  any 
previously  evaluated  accident. 

2.  The  proposed  change  will  not  create  the 
possibility  of  any  new  accident  not 
previously  evaluated. 

The  proposed  change  does  not  affect 
normal  plant  operations  or  configuration,  nor 
does  it  affect  leak  rate  test  methods.  The  test 
history  at  Catawba  (no  ILRT  [integrated  leak 
rate  test]  failures)  provides  continued 
assurance  of  the  leak  tightness  of  the 
containment  stnicture. 

3.  There  is  no  significant  reduction  in  a 
margin  of  safety. 

It  has  been  documented  in  draft  NL'REG- 
1493  that  an  increase  in  the  ILRT  interval 
from  1  test  every  3  years  to  1  test  every  10 
years  would  result  in  a  population  exposure 
risk  in  the  vicinitvof  5  representative  plants 
from  .02%  to  .14%.  The  proposed  change 
included  herein,  an  increase  from  40  (plus  or 
minus)  10  months  to  60  (plus  or  minus)  10 
months,  represents  a  small  fraction  of  that 
already  very  small  increase  in  risk.  Therefore. 
It  may  be  concluded  that  no  significant 
reduction  in  a  margin  of  safety  will  occur. 

Based  on  the  above,  no  significant  hazards 
consideration  is  created  bv  the  proposed 
change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
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Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North, 
11545  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW.,  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  8,  1995.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  he 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC,  and  at  the  local  public 
document  room  located  at  the  York 
County  Library.  138  East  Black  Street, 
Rock  Hill,  South  Carolina.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
inter\'ene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretarj'  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
oetitioner's  right  under  the  Act  to  be 
uade  party  to  the  proceeding:  (2)  the 


nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
ba.ses  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  pf  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
inten,'ene.  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
.  present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 


significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  i.<isuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition  . 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
union  at  l-{800)  248-5100  (in  Missouri 
l-(aoo)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Herbert 
N.  Berkow:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555'.  and  to  Mr.  Albert  Carr,  Duke 
Power  Company,  422  South  Church 
Street.  Charlotte,  North  Carolina, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  18, 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Buidling,  2120  L 
Street  NW.,  Washington.  DC.  and  at  the 
local  public  document  room  located  at 
the  York  County  Library'.  138  East  Black 
Street.  Rock  Hill.  South  Carolina. 

Dattid  at  Rockville.  Maryland,  this  Isi  day 
of  February  19H5. 
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For  the  Nuclear  Regulatory  Commission. 
Robert  E.  Martin, 

Prnject  Manager,  Project  Directorate  ll-H. 
Division  of  Reactor  Projects— I/ll.  Office  ot 
Xiiclear  Reactpr  Regulation. 
IFR  Doc.  95-2601  Filod  2-3-95;  8:45  ami 
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fDocket  No.  40-3453] 

Receipt  of  Application  From  Atlas 
Corp. 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Receipt  of  Application  From 
Atlas  Corporation  to  Amend  Condition 
55  of  Source  Material  Licen.se  No.  SUA- 
917.  1 


Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  received,  by  letter 
dated  January  24,  1995,  an  application 
from  Atlas  Corporation  (Atlas)  to  amend 
Condition  55  of  Source  Material  License 
No.  SUA-917. 

The  license  amendment  application 
proposes  to  modify  License  Condition 
55  to  change  the  completion  date  for 
placement  of  the  interim  cover  on  the 
tailings  impoundment  from  February 
15,  1995,  to  October  31,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allan  T.  Mullins,  High-Level  Waste  and 
Uranium  Recovery  Projects  Branch. 
Division  of  Waste  Management.  Office 
of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory- 
Commission,  Washington.  DC  20555. 
Telephone:  301^15-6693. 

Atlas  Corporation's  application  to 
amend  Condition  55  of  Source  Material 
License  SUA-917,  which  describes  the 
proposed  changes  to  the  license 
condition  and  the  reason  for  the  request, 
is  being  made  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street.  NW 
(Lower  Level).  Washington,  DC  20555. 
The  licensee  and  any  person  whose 
interest  may  be  affected  by  the  issuanc-e 
of  this  license  amendment  may  file  a 
request  for  hearing.  A  request  for 
hearing  must  be  filed  with  the  Office  of 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
within  30  days  of  the  publication  of  this 
notice  in  the  Federal  Register;  be  served 
on  the  NRC  staff  (Executive  Director  for 
Operations,  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852);  be  served  on  the  licensee  (Atlas 
Corporation,  Republic  Plaza,  370 
Seventeenth  Street,  Suite  3150,  Denver, 
Colorado  80202);  and  must  comply  with 
the  requirements  set  forth  in  the 
Commission's  regulations.  10  CFR  2.105 


and  2.714.  The  request  for  hearing  mu.st 
set  forth  with  particularity  the  interest 
of  the  petitioner  in  the  proceedings  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceedings,  including  the 
reasons  why  the  request  should  be 
granted,  with  particular  reference  to  the 
following  factors: 

1  The  nature  of  the  petitioner's  right 
under  the  Atomic  Energy  Act  of  1954. 
as  amended,  to  be  made'a  party  to  the 
proceedings; 

2.  The  nature  and  extent  of  the 
petitioner's  property,  financial,  or 
other  interest  in  the  proceeding;  and 

3.  The  possible  effect  on  the  petitioner's 
interest  of  any  order  which  may  be 
entered  in  the  proceedings. 
The  request  must  also  set  forth  the 

specific  aspects  of  the  subject  matter  of 
the  proceeding  as  to  which  petitioner 
wishes  a  hearing. 

Atlas  Corporation:  Receipt  of 
Application  from  Atlas  Corporation  to 
Amend  Condition  55  of  Source  Materia] 
License  No.  SUA-917. 

Signed  at  Kockville.  Mar\land.  tlii.s  27th 
day  of  January- 1995. 

For  the  .Nuclear  Roguiatory  Commission. 
John  O.  Thoma, 

Acting  Chief.  High-Level  Waste und  L'mnitim 
Recovery  Projects  Branch.  Division  of  Waste 
Management.  Office  of  Suclear  Material 
Safety  and  Safeguards. 
IFR  Doc.  94-2800  Filed  2-.J-94:  8:45  ami 

BN-LWC  CODE  7590-01-M 


(Docket  No.  50-443] 

North  Atlantic  Energy  Service 
Corporation,  et  al;  Notice  of  Partial 
Denial  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulator)- 
Commission  (the  Commission)  has 
denied  partially  a  request  by  North 
Atlantic  Energy  Service  Corporation 
(licensee),  for  an  amendment  to  Facility 
Operating  License  No.  50-443  issued  to 
the  licensee  for  operation  of  the 
Seabrook  Station,  Unit  No.  1,  located  in 
Rockingham  County,  New  Hampshire. 
Notice  of  Consideration  of  Issuance  of 
this  amendment  was  published  in  the 
Federal  Register  on  May  25,  1994  (59 
FR  27057). 

The  purpose  of  the  licensee  s 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  to  make 
editorial  changes  and  to  revise  certain 
administrative  controls,  and  to  delete 
the  requirement  for  periodic  review  of 
certain  procedures. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  to  delete  the  periodic 
review  of  the  specified  procedures 


tannot  f>e  granted.  The  licensee  was 
notified  of  the  Commission's  denial  of 
the  proposed  change  by  a  letter  dated 
January  26,  1995. 

By  March  8. 1995,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intenene. 

A  request  for  hearing  or  petition  for 
leave  to  inter\-ene  must  be  filed  with  the 
Secretary-  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building 
2120  L  Street  NW..  Washington,  DC.  by 
the  above  date. 

A  copy  of  any  petitions  should  also  l)e 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  to  Thomas  Dignan,  Esquire.  Ropes 
&  Gray.  One  International  Place.  Boston 

MA  021 10-2624.  attorney  for  the 
licensee. 

For  further  details  with  resped  to  this 
action,  see  (1)  the  application  for 
amendment  dated  January  14,  1994,  and 
letter  dated  October  17,  1994,  and  (2) 
the  Commission's  letter  to  the  licensee 
dated  January  26. 1995. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC,  and  at  the  local  p-ablic 
document  room  located  at  the  Exeter 
Public  Library,  47  Front  Street,  Exeter 
NH  03833. 

Datnd  at  Rockville,  Mar\  land,  thi.-;  ?.H\h  day 
of  January  1995 

For  tho  Nuclear  Rt-guialorv  (J.rnmission. 
Phillip  F.  McKee. 

Director.  Project  Directorate  1-4.  Division  of 
Reactor  Projects— I/ll.  Office  ofXuciear 
Reactor  Regulation. 

(FR  Doc.  95-2799  Filed  2-3-95;  8:45  ami 
BILLING  CODE  7S90-01-M 


[Docket  No.  50-482] 

In  the  Matter  of  Wolf  Creek  Nuclear 
Operating  Corporation  Wolf  Creek 
Generating  Station,  Unit  1 

Exemption 
I 

On  June  4,  1985.  the  Commission 
issued  Facility  Operating  License  No 
NPF-42  to  Wolf  Creek  Nuclear 
Operating  Corporation  (the  licensee)  for 
the  Wolf  Creek  Generating  Station,  Unit 
1  (WCGS).  The  license  provides,  among 
other  things,  that  the  licensee  is  subject 
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to  all  rules,  regulations,  and  orders  of 
the  Commission  now  or  hereafter  in 
effect. 

II 

It  is  staled  inlO  CFR  73.55. 
"Requirements  for  physical  protection 
of  licensed  activities  in  nuclear  power 
reactors  against  radiological  sabotage," 
paragraph  (a),  that  "The  licensee  shall 
establish  and  maintain  an  onsite 
physical  protection  system  and  security 
organization  which  will  have  as  its 
objective  to  provide  high  assurance  that 
activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  unreasonable  risk  to  the 
public  health  and  safety." 

It  is  specified  in  10  CFR  73.55(d). 
"Access  Requirements,"  paragraph  (1), 
that  "The  licensee  shall  control  all 
points  of  personnel  and  vehicle  access 
into  a  protected  area."  It  is  specified  in 
10  CFR  73.55(d)(5)  that  "A  numbered 
picture  badge  identification  system  shall 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort. .  .  .  "  It  also  states  that 
an  individual  not  employed  by  the 
licensee  (i.e.,  contractors)  may  be 
authorized  access  to  protected  areas 
without  escort  provided  the  individual 
"receives  a  picture  badge  upon  entrance 
into  the  protected  area  which  must  be 
returned  upon  exit  from  the  protected 
area. ..." 

The  licensee  proposed  to  implement 
an  alternative  unescorted  access  control 
system  which  would  eliminate  the  need 
to  issue  and  retrieve  badges  at  each 
entrance/exit  location  and  would  allow 
all  individuals  with  unescorted  access 
to  keep  their  badges  with  them  when 
departing  the  site. 

An  exemption  from  10  CFR 
73.55(d)(5)  is  required  to  allow 
contractors  who  have  unescorted  access 
to  take  their  badges  offsite  instead  of 
returning  them  when  exiting  the  site.  By 
letter  dated  November  23, 1994,  the 
licensee  requested  an  exemption  from 
certain  requirements  of  10  CFR 
73.55(d)(5)  for  this  purpose. 

Ill 

Pursuant  to  10  CFR  73.5,  "Specific 
exemptions,"  The  Commission  may, 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 
Pursuant  to  10  CFR  73.55.  the 
Commission  may  authorize  a  licensee  to 
provide  measures  for  protection  against 
radiological  sabotage  provided  the 


licensee  demonstrates  that  the  measures 
have  "the  same  high  assurance 
objective"  and  meet  "the  general 
performance  requirements"  of  the 
regulation,  and  "the  overall  level  of 
system  performance  provides  protection 
against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 

At  the  WCGS  site,  unescorted  access 
into  protected  areas  is  controlled 
through  the  use  of  a  photograph  on  a 
combination  badge  and  keycard. 
(Hereafter,  these  are  referred  to  as 
badges.)  The  security  officers  at  the 
entrance  station  use  the  photograph  on 
the  badge  to  visually  identify  the 
individual  requesting  access.  The 
badges  for  both  licensee  employees  and 
contractor  personnel  who  have  been 
granted  unescorted  access  are  issued 
upon  entrance  at  the  entrance/exit 
location  and  are  returned  upon  exit.  The 
badges  are  stored  and  are  retrievable  at 
the  entrance/exit  location.  In 
accordance  with  10  CFR  73.55(d)(5), 
contractor  individuals  are  not  allowed 
to  take  badges  offsite.  In  accordance 
with  the  plants  physical  security  plan, 
neither  licensee  employee  nor 
contractors  are  allowed  to  take  badges 
offsite. 

Under  the  proposed  system,  each 
individual  who  is  authorized  for 
unescorted  access  into  protected  areas 
would  have  the  physical  characteristics 
of  their  hand  (hand  geometry)  registered 
with  their  badge  number  in  the  access 
control  system.  When  an  individual 
enters  the  badge  into  the  card  reader 
and  places  the  hand  on  the  measuring 
surface,  the  system  would  record  the 
individual's  hand  image.  The  unique 
characteristics  of  the  extracted  hand 
image  would  be  compared  with  the 
previously  stored  template  in  the  access 
control  system  to  verily  authorization 
for  entry.  Individuals,  including 
licensee  employees  and  contractors, 
would  be  allowed  to  keep  their  badges 
with  them  when  they  depart  the  site  and 
thus  eliminate  the  process  to  issue, 
retrieve  and  store  badges  at  the  entrance 
stations  to  the  plant.  Badges  do  not 
carry  any  information  other  than  a 
unioue  identification  number. 

All  other  access  processes,  including 
search  function  capability,  would 
remain  the  same.  This  system  would  not 
be  used  for  persons  requiring  escorted 
access,  i.e.,  visitors. 

Based  on  a  Sandia  report  entitled,  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices"  (SAND91-0276 
UC-906  Unlimited  Release,  printed  June 
1991),  and  on  the  licensee's  experience 
with  the  ciirrent  photo-identification 
system,  the  licensee  stated  that  the  false 
acceptance  rate  for  the  hand  geometry 


system  is  comparable  to  that  of  the 
current  system.  The  biometric  system 
has  been  in  use  for  a  number  of  years 
at  several  sensitive  Department  of 
Energy  facilities.  The  licensee  will 
implement  a  process  for  testing  the 
proposed  system  to  ensure  continued 
overall  level  of  performance  equivalent 
to  that  specified  in  the  regulation.  The 
Physical  Security  Plan  for  WCGS  will  be 
revised  to  include  implementation  and 
testing  of  the  hand  geometry  access 
control  system  and  to  allow  licensee 
employees  and  contractors  to  take  their 
badges  offsite. 

The  licensee  will  control  all  points  of 
personnel  access  into  a  protected  area 
under  the  observation  of  security 
personnel  through  the  use  of  a  badge 
and  verification  of  hand  geometry.  A 
numbered  picture  badge  identification 
system  will  continue  to  be  used  for  all 
individuals  who  are  authorized 
unescorted  access  to  protected  areas. 
Badges  will  continue  to  be  displayed  by 
all  individuals  while  inside  the 
protected  area. 

Since  both  the  badges  and  hand 
geometry  would  be  necessary  for  access 
into  the  protected  areas,  the  propo.sed 
system  would  provide  for  a  positive 
verification  process  and  the  potential 
loss  of  a  badge  by  an  individual,  as  a 
result  of  taking  the  badge  offsite,  would 
not  enable  an  unauthorized  entry  into 
protected  areas. 

For  the  foregoing  reasons,  pursuant  to 
10  CFR  73.55,  the  NRC  staff  has 
determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  meet  "the 
same  high  assurance  objective,"  and 
"the  general  performance  requirements" 
of  the  regulation  and  that  "the  overall 
level  of  system  performance  provides 
protection  against  radiological  sabotage 
equivalent"  to  that  which  would  be 
provided  by  the  regulation. 

rv 

Accordingly,  the  Commission  has 
determined  thit,  pursuant  to  10  CFR 
73.5,  this  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  the  common  defense  and  security, 
and  is  otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  Wolf  Creek  Nuclear  Operating 
Corporation  an  exemption  from  those 
requirements  of  10  CFR  73.55(d)(5) 
relating  to  the  returning  of  picture 
badges  upon  exit  from  the  protected 
area  such  that  individuals  not  employed 
by  the  licensee,  i.e.,  contractors,  who  are 
authorized  unescorted  access  into  the 
protected  area,  may  take  their  picture 
badges  offsite. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
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granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(60  FR  4929). 

This  exemption  is  effective  upon 
i.ssuance. 

Dated  at  Rocltville.  Maryland,  this  3(nh  day 
of  Ianiiar>- 19951 

For  the  Nuclear  Regulator}'  Commission. 
lack  W.  Roe. 

nirffvtor.  Division  of  Reactor  Projects  lll/lV. 
Office  of  Nuclear  Peactor  Regulation 
IFR  Doc.  95-27^6  Filed  2-3-95:  8:45  am) 
BILUNG  CODE  7S9»41-M 


[Docket  Nos.  50-424  and  50-425] 

Georgia  Power  Company,  et  al.;  Notice 
of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nujf:lear  Regulatory 
Commission  (tihe  Commission)  is 
considering  is|t!ance  of  amendments  to 
Facility  Operajing  License  Nos.  NPF-6R 
and  NPF-81  issued  to  Georgia  Power 
Company,  et  a),  (the  licensee)  for 
operation  of  thte  Vogtle  Electric 
CK)nerating  P'a^t.  Units  1  and  2.  lorated 
in  Burke  County.  Georgia. 

The  proposen  amendments  would 
revi.se  Techniry  Specification  6.4.1.2  to 
provide  a  mor4  accurate  description  of 
the  Plant  Review  Board  (PRB) 
composition.  Sjpecificaily.  the  proposed 
changes  wouldj  (1)  indicate  the  plant 
organization  funtlional  areas  to  be 
represented  on;  the  PRB  rather  than  the 
departments,  {i]  combine  the  Technical 
Support  Department  with  the 
Engineering  Sujpport  Department,  and 
(3)  specify  a  minimum  size  for  the  PRB 
composition  in  support  of  the  proposed 
changes. 

Before  issuar  ce  of  the  proposed 
license  amendr  tents,  the  Commission 
will  have  made!  findings  required  by  the 
Atomic  Energy  JAct  of  1954.  as  amended 
(the  Act)  and  th^  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  deterjijination  that  the 
amendment  reqjuest  involves  no 
significant  hazf^nds  consideration.  Under 
the  Commissioi^'s  regulations  in  10  CFR 
50.92.  this  mear.B  that  operation  of  the 
facility  in  accorjdance  with  the  proposed 
amendment  wotild  not  (1)  involve  a 
-significant  increase  in  the  probability  or 
consequences  ofan  accident  previoiisly 
evaluated;  or  (2J  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  prev  iously  evaluated;  or 
13)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
'«0  91(a),  the  licensee  has  provided  its 


analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

l.The  proposed  changes  to  the  Technical 
.Specifications  do  not  involve  a  significant 
incn.'ase  In  the  probability  or  consequences 
of  an  accident  previously  evaluated  because 
the  composition  of  the  Plant  Review  Board 
(PRB)  does  not  directly  affect  any  material 
condition  of  the  plant  that  could  directly 
contribute  to  causing  or  mitigating  the  effects 
of  an  accident.  Additionally,  the  changes  to 
the  PRB  composition  will  not  diminish  its 
ability  to  review  plant  activities,  therefore, 
these  changes  will  not  diminish  the  PRB's 
role  in  reviewing  changes  that  could  affect 
the  probability  or  consequences  of  accidents. 

2.  The  proposed  changes  to  the  Technical 
."^pfjcirications  do  not  create  the  possibility  of 
a  ne-Af  or  different  kind  of  accident  from  any 
act  ident  previously  evaluated  because  the 

I  hanges  are  administrative  in  nature  to 
support  organizational  changes  that  are 
nwded  to  enhance  the  operation  of  the  plant. 
Smce  no  physical  change  is  being  made  to 
thr  plant  or  its  operating  parameters,  the 
proposed  changes  do  not  introduce  the 
possibility  of  a  new  or  different  type  of 
accident. 

3.  The  proposed  changes  to  the  Technical 
Specific  Jtions  do  not  involve  a  significant 
reduction  in  a  margin  of  safety  because  the 
responsibilities,  quorum,  meeting  frequency 
and  hinctions  of  the  PRB  remain  unchanged. 
The  qualifications  of  the  PRB  mcmbt-rs  are 
not  titling  reduced,  therefore,  the  current 
lovel  of  safety  C(mtributed  by  the  PRB 
function  will  not  be  diminished  by  the 
proposed  Technical  Specification'changes. 

Based  upon  the  preceding  information,  it 
has  been  determined  that  tiie  proposed 
Technical  S|)ecification  changes  do  not 
involve  a  significant  hazards  consideiation  as 
defined  by  10  CFR  50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  invokes  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
3{)-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 


hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrec^uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Liformation  and  Publications 
Services.  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  29555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  mav  also  be  delivered  to 
Room  6D22.  Two  White  Flint  Nor*h 
11.545  Rockville  Pike.  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  p  ni. 
Federal  workdays.  Copies  of  writlen 
comments  received  may  be  examined  at 
•  the  NRC  Public  Document  Room,  the 
Gfelman  Building,  2120  L  Street  NW.. 
Washini^ton,  DC. 

The  filing  of  requests  for  hearing  end 
fiftitions  for  leave  to  intervene  is 
discussed  below. 

By  March  8.  1995.  the  licensee  may 
tile  a  request  for  a  hearing  with  respecl 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  end 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
in4er\ene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's    Rules  of  Practice  for 
Domestic  Licensing  Proceedings'  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  ihe  Commission's 
Public  Document  Room,  the  G^lnian 
Building.  2120  L  Street.  \W.. 
VVashi.ngfon.  DC,  and  at  the  local  public 
document  room  located  at  the  Burke 
County  Public  Library.  412  Fourth 
Street,  Waynesboro.  Georgia,  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safetv  and 
Licensing  Board,  designated  bv  the 
Commission  or  by  the  Chainnan  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretar>-  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  w.ith  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
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how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  inter\'ene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
c  intention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 

fiarties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 


If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington.  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (In  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Herbert 
N.  Berkow:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Mr.  Arthur  H.  Domby, 
Troutman  Sanders,  NationsBank  Plaza, 
Suite  5200,  600  Peachtree  Street,  NE., 
Atlanta,  Georgia,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  January  20,  1995, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington.  DC,  and  at  the 


local  public  document  room  located  at 
the  Burke  County  Public  Library,  412 
Fourth  Street  Waynesboro,  Georgia. 

Dated  at  Rockville,  Maryland,  this  1st  duy 
of  February  1995. 

For  the  Nuclear  Regulatory  Commission. 
Louis  L.  Wheeler, 

Senior  Project  Manager,  Project  Directorate 
11-3.  Division  of  Reactor  Projects — ////.  Office 
of  Nuclear  Reactor  Regulation. 
|FR  Doc.  95-2796  Filed  2-3-95;  8:45  am) 

BILLING  CODE  7590-01 -M 

[Docket  No.  40-8968] 

Hydro  Resources,  Inc. 

AGENCY:  Nulear  Regulatory  Commission. 
ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC),  in  cooperation  with 
the  U.S.  Bureau  of  Land  Management 
(BLM)  and  U.S.  Bureau  of  Indian  Affairs 
(BIA),  will  conduct  three  public 
meetings  for  the  purpose  of  receiving 
comments  on  the  recently  published 
Draft  Environmental  Impact  Statement 
(DEIS)  regarding  the  proposed 
construction  and  operation  of  an  in-situ 
leach  (ISL)  project  in  McKinley  County, 
New  Mexico.  This  DEIS  describes  and 
evaluates  the  potential  environmental 
impacts  of  granting  Hydro  Resources. 
Inc.  a  combined  source  and  byproduct 
material  license  and  minerals  operating 
leases  for  Federal  and  Indian  lands  for 
the  ISL  project.  Comments  received  on 
the  DEIS  will  be  addressed  in  the  Final 
Environmental  Impact  Statement,  to  be 
published  at  a  future  date. 

Two  public  meetings  will  be  held  on 
February  22,  1995.  at  the  Crownpoinl 
Chapter  House,  Crownpoint,  New 
Mexico  from  10  a.m.  to  12  noon  and 
from  6  p.m.  to  8  p.m.  One  public 
meeting  will  be  held  on  February  23. 
1995,  at  the  Church  Rock  Chapter 
House,  Church  Rock,  New  Mexico  from 
6  p.m.  to  8  p.m. 

DATES:  Public  meetings  for  the  purpose 
of  receiving  comments  on  the  DEIS  will 
be  held  on  February  22, 1995  at  the 
Crownpoint  Chapter  House, 
Crownpoint,  New  Mexico  from  10  a.m. 
to  12  noon  and  from  6  p.m.  to  8  p.m.. 
and  on  February  23, 1995  at  the  Church 
Rock  Chapter  House,  Church  Rock,  New 
Mexico  from  6  p.m.  to  8  p.m.  Written 
comments  on  the  DEIS  should  be 
received  on  or  before  February  28, 1995, 
at  the  address  listed  below. 
ADDRESSES:  A  free  single  copy  of  this 
DEIS  (NUREG-1508  may  be  requested  by 
those  considering  public  comment  by 
writing  to  the  NRC  Publications  Section, 
ATTN:  Superintendent  of  Documents, 
U.S.  Government  Office,  P.O.  Box 
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37082,  Washington,  EX:  20013-7082.  A 
copy  is  also  available  for  inspection 
and/or  copying  in  the  NRC  Public 
Document  Room.  2120  L  St.  NW. 
Washington.  DC. 

Any  interested  party  may  submit 
comments  on  this  document  for 
consideration  by  the  staff.  To  be  certain 
of  consideration,  comments  on  this 
report  must  be  received  by  February  28, 
1995.  Comments  received  after  the  due 
date  will  be  considered  to  the  extent 
practical.  Comments  on  the  DEIS  should 
be  sent  to  Chief,  High-Level  Waste  and 
Uranium  Recovery  Projects  Branch, 
Mail  Stop  TWFN  7-J9,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  IX  20555. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  C.  Layton.  High-Level  Waste 
and  Uranium  Recovery  Projects  Branch 
Mail  Stop  TWFN  7-J9,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Telephone  301/ 
41,5-6676. 

SUPPLEMENTARY  INFORMATION:  The  NRC. 
in  cooperation  with  the  BLM  and  the 
BIA.  has  prepared  a  DEIS  regarding  the 
administrative  action  of  authorizing 
Hydro  Resources,  Inc.  (HRI).  to  conduct 
in-situ  leach  uranium  mining,  al.so 
known  as  solution  mining,  in 
compliance  with  a  combined  source  and 
byproduct  material  license  issued  by  the 
NRC,  and  minerals  operating  leases 
issued  for  Federal  and  Indian  lands  by 
the  BLM  and  BL\.  The  license  and 
leases  would  provide  programmatic  and 
regulatory  oversight  in  administrative 
matters;  impose  operating  restrictions 
and  license  conditions,  as  appropriate; 
and  specify  environmental  monitoring, 
recordkeeping,  and  reporting 
requirements.  The  DEIS  describes  the 
evaluation  by  the  interagency  review 
group  concerning  (1)  the  purpose  of  and 
need  for  the  proposed  action,  evaluated 
under  NEPA  and  the  agencies' 
implementing  regulations.  (2) 
alternatives  considered.  (3)  existing 
environmental  conditions,  and  (4) 
environmental  consequences  of  the 
proposed  action  and  proposed 
mitigating  measures.  This  DEIS 
concludes,  after  weighing  the 
environmental,  and  other  benefits  of  the 
proposed  proj^t  against  the 
environmental  and  other  costs,  that  the 
appropriate  action  is  to  issue  the 
requested  license  and  leases  authorizing 
the  applicant  to  proceed  with  the 
project  as  discussed  in  this  DEIS. 

A  Notice  of  Availability  and  Notice  of 
Opportunity  for  Hearing  were  published 


previously  (59  FR  56557.  November  14. 
1994).  The  notice  offered  members  of 
the  public  an  opportunity  to  comment 
upon  the  DEIS  and  to  request  an 
adjudicatory  hearing  on  the  licensing 
application.  The  closing  date  for 
requesting  an  Opportunity  for  Hearing 
on  the  pending  licensing  action  expired 
on  December  14. 1994;  the  date  for 
submitting  public  comments  on  the 
DEIS  originally  expired  on  January  7. 
1995.  Several  requests  were  received  by 
the  NRC  to  extend  the  60-day  public 
comment  period.  The  NRC  acceded  to 
these  requests  and  extended  the 
comment  period  from  January  7.  1995  to 
February  28.  1995. 

The  purpose  of  this  notice  is  to  inform 
the  public  that  three  public  meetings 
will  be  held  at  the  Chapter  Houses  in 
Crownpoint  and  Church  Rock.  New 
Mexico  for  the  purpose  of  receiving 
comments  on  this  DEIS.  Written 
comments  must  be  received  by  Februar>' 
28.  1995.  Comments  received  after  this 
date  will  be  considered  to  the  extent 
practical.  Any  interested  party  may 
submit  comments  on  this  document  for 
consideration  by  the  staff. 

Dated  at  Rockville.  Mar\land.  this  30th  day 
of  January  1995. 

For  the  Nuclear  Regulator>'  Commission 
|ohn  O.  Thoma. 

Acting  Chief  High-Level  Waste  and  Uranium 
Recovery  Projects  Branch.  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

IFR  Doc.  94-2797  Filed  2-3-95;  8:45  am) 
BILUNG  CODE  7590-OI-M 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

AGENCY:  Physician  Payment  Review 

Commission. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Commission  will  hold 
meetings  on  Thursday.  February  23  and 
Friday.  February  24. 1995  at  the 
Washington  Marriott  hotel.  1221  22nd 
Street  NW..  Washington.  DC.  in  the 
Dupont  Room  to  review  and  revise  the 
draft  of  its  Annual  Report  to  Congress 
due  March  31. 1995.  The  meeting  is 
scheduled  to  begin  at  10  a.m.  on 
Thursday  and  9  a.m.  on  Friday  and  the 
discussion  will  follow  the  chapter 
outline  of  the  report: 

I.  Medicare  and  Medicaid 

1.  Background  and  Overview 

2.  Access  for  Medicare  Beneficiaries 

3.  Physician  Pa>'raent  Under  the  Medicare 
Fee  Schedule 

4.  Volume  Performance  Standards 

5.  Medicare  and  Other  Pavers 


6.  Medicare  Risk  Program  Pavment  Policy 

7.  Medicare  Coverage  Decisions 

8.  Telemedicine 

9.  Medicaid  Demonstration  Waivors 
n.  Broader  Health  Care  System  Issues 

10.  Background  and  Overview 

11.  Insurance  Reform  in  a  Voluntary 
Market 

12.  Relationships  between  Hp"alth  Plans 
and  Providers 

13.  Provider-Driven  Integration 

14.  Network  Development  in  Rural  Areas 

15.  Physician  Networks  and  Antitrust 

16.  The  Changing  Labor  Market  for 
Physicians 

17.  Medical  Liability  Reform 

18.  Monitoring  Quality  and  Performance 

19.  Development  and  Use  of  Practice 
Guidelines 

Appendix 

A.  Use  of  Medicare  Relative  Value  Scale  by 
other  Payers 

While  an  attempt  will  be  made  to  keep  to 
this  outline,  topics  may  be  taken  out  of 
sequence.  If  there  is  one  particular  topic  of 
interest,  please  call  to  confirm  the  agenda  the 
week  prior  to  the  meeting.  After  the 
Commission  has  reviewed  the  major 
conclusions  and  recommendations  for  the 
annual  report,  it  will  adjourn  into  Executive 
Session  for  editorial  review  of  the  report 
chapters. 

Addresses:  Please  note  that  the 
Cx)mmission  has  a  new  address:  2120  L 
Street.  NW./Suite  200/Washington.  DC 
20037.  The  telephone  number  is  the  same- 
202/653-7220. 

For  Further  information  Contact:  Annette 
Hennessey.  Executive  Assistant,  at  202/653- 
7220. 

Supplementary-  Information:  Because  of  the 
meeting's  format,  no  agenda  will  be  issued. 
You  may  confirm  the  meeting  time  and  order 
of  issues  by  calling  the  Commission's  office 
at  202-653-7220. 
Lauren  B.  LeRoy. 
Acting  Executive  Director. 
IFK  Dot.  9.S-2r70  Filed  2-3-95;  8:45  am) 
BILLING  COOe  6820-SE-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-20869;  812-8348] 

ABT  Growth  and  Income  Trust,  et  al.; 
Notice  of  Application 

Januar\30.  1995. 

AGENCY:  Securities  and  Exchange 

Commission  ('"SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ('Act"). 


APPLICANTS:  ABT  Growth  and  Income 
Trust.  ABT  Utility  Income  Fund.  Inc.. 
ABT  Investment  Series.  Inc..  ABT 
Southern  Master  Trust  (together,  the 
"Companies"),  ABT  Financial  Services, 
Inc.  ("ABTFS'I.  and  Palm  Beach  Capital 
Management,  Ltd.  ("PBCM"). 
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RELEVANT  ACT  SECTIONS:  Conditional 
order  requested  under  section  6(c)  of  the 
Act  granting  an  exemption  from  sections 
2(a)(32).  2(aH35).  18(fl.  18(g),  18(i). 
22(c).  and  22(d)  thereof  and  rule  22c-l 
thereunder. 

SUMMARY  OF  APPt-ICATION:  Applicants 
seek  a  conditional  order  permitting  the 
Companies  to  issue  multiple  classes  of 
shares  representing  interests  in  the  same 
portfolio  of  securities,  and  to  assess  and, 
under  certain  circumstances,  waive  a 
contingent  deferred  sales  charge 
C'CDSC")  on  certain  share  redemptions. 
Applicants  request  that  any  relief 
granted  pursuant  to  the  application  also 
apply  to  future  investment  companies 
(a)  for  which  PBCM  or  any  person 
controlling,  controlled  by.  or  under 
common  control  with  PBCM  serves  as 
investment  adviser,  and/or  ABTFS  or 
any  person  control  ling,  controlled  by,  or 
under  common  control  with  ABTFS 
serves  as  principal  underwriter,  and  (b) 
that  issue  and  sell  classes  of  shares  on 
a  basis  identical  in  all  material  respects 
to  that  described  in  the  application. 
FtUNC  DATE:  The  application  was  filed 
on  December  8,  1994.  Counsel  for 
Applicants  has  undertaken  to  file  an 
amendment  during  the  notice  period, 
the  substance  of  which  is  incorporated 
herein. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  ofders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Sec-retary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by.  the  SEC  by  5:3t)  p.m.  on 
February  24,  1995,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reasons  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street  N\V.,  Washington,  DC  20549. 
Applicants.  340  Royal  Palm  Way.  Palm 
Beach,  Florida  33480. 
FOR  FURTHER  MFOmiATION  CONTACT: 
H.R.  Hallock.  Jr.  Special  Counsel,  at 
(202)  942-0564  or  Barry  D.  Miller, 
Senior  Special  Counsel  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPtEMENTARV  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 


Applicants'  Represenlalions 

1.  Each  of  the  Companies  is  an  open- 
end  diversified  management  investment 
company  registered  under  the  Act.  ABT 
Southern  Master  Trust  offers  three 
portfolios.  The  other  three  Companies 
each  offer  one  portfolio.  (The  six 
portfolios,  together  with  any  future 
investment  companies  that  rely  on  the 
requested  order,  are  referred  to  below  as 
the  "Funds".) 

2.  PBCM,  or  a  person  controlling, 
controlled  by.  or  under  common  control 
with  PBCM,  will  be  the  investment 
adviser  for  each  Fund.  ABTFS.  or  a 
person  controlling,  controlled  by.  or 
under  common  control  with  ABTFS, 
will  serve  as  the  distributor  of  the  shares 
of  each  Fund  (the  "Distributor").  Shares 
of  the  Funds  will  be  available  through 
the  Distributor  and  through  financial 
intermediaries  that  have  entered  into 
agreement  with  the  Distributor  to  sell 
shares. 

A.  The  MulUph  CJass  Systetn 

1.  Applicants  propose  that  each  Fund 
be  permitted  to  create  an  unlimited 
number  of  classes  (the  "Multiple  Class 
System"),  which  would  allow  each 
Fund  to  offer  investors  the  option  of 
purchasing  shares  (a)  in  connection 
with  a  plan  or  plans  adopted  pursuant 
to  rule  12b-l  under  the  Act  (a 
"Distribution  Plan");  (b)  in  connection 
with  a  non-rule  12b-l  shareholder 
ser\'ices  plan  or  plans  (a  "Shareholder 
Services  Plan"),  (c)  in  connection  with 
the  allocation  of  certain  expenses  thai 
are  directly  attributable  only  to  a 
particular  class;  (d)  without  any 
Distribution  Plan  or  Shareholder 
Services  Plan  (collectively,  the  "Plans '); 
(e)  subject  to  varying  front-end  sales 
charges;  (f)  subject  to  varying  CDSCs; 
and/or  (g)  subject  to  certain  conversion 
features. 

2.  With  respect  to  each  class,  each 
Fund  could  enter  into  one  or  more 
Distribution  Plan  agreements  and/or 
Shareholder  Services  Plan  ^reements 
(collectively,  "Plan  AgreemeuLs ')  with 
PBCM,  the  Distributor,  and/or  other 
groups,  organizations  or  institutions 
concerning  the  provision  of  certain 
services  to  shareholders  of  that  class. 
With  respect  to  each  class,  a  Fund  could 
pay  either  directly  or  indirectly  for  such 
services  under  a  Plan  Agreement  ("Plan 
Payments").  The  expense  of  Plan 
Payments  would  be  borne  entirely  by 
the  owners  or  beneficial  owners  of  the 
class  of  the  Fund  to  which  the  Plan 
Agreement  relates. 

3.  The  provision  of  distribution 
services  and  shareholder  servicing 
under  the  Plans  will  complement  (and 
not  be  duplicative  of)  the  services  to  be 


provided  to  each  Fund  by  its  manager, 
investment  adviser(s),  and/or 
distributor,  and  by  the  parties  that 
provide  custody,  transfer  agency,  and 
administrative  services  to  each  Fund. 
When  a  class  is  subject  to  both  a 
Distribution  Plan  and  a  Shareholder 
Services  Plan,  the  provision  of  services 
under  one  Plan  will  complement  (and 
not  be  duplicative  of)  the  services 
provided  under  the  other  Plan.  The 
Funds  will  comply  with  Article  III, 
Section  26  of  the  Rules  of  Fair  Practice 
of  the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  with  respect  to 
asset-based  distribution  charges. 

4.  The  expenses  of  the  Companies  that 
cannot  be  attributed  directly  to  any  one 
Fund  ("Company  Expenses")  generally 
will  be  allocated  to  each  Fund  based  on 
the  relative  net  assets  of  the  Fund. 
Certain  expenses  that  may  be 
attributable  to  a  particular  Fund,  but  not 
a  particular  class  ("Fund  Expenses"), 
will  be  allocated  to  each  class  based 
upon  the  relative  net  assets  of  the 
classes.  Certain  expenses  may  be 
attributable  to  a  particular  class  ofa 
Fund  ("Class  Expenses").  All  such  Class 
Expenses  incurred  by  a  class  will  be 
charged  directly  to  the  net  assets  of  that 
particular  class,  and  thus  will  be  borne 
on  a  pro  rata  basis  by  the  outstanding 
shares  of  such  class. 

5.  PBCM  may  choose  to  reimburse  or 
waive  Class  Expenses  on  certain  clas.ses 
ofa  Fund  on  a  voluntary,  temporary 
basis.  Class  Expenses  are  by  their  nature 
specific  to  a  given  class  and.  therefore, 
expected  to  vary  from  one  class  to 
another.  Applicants  thus  believe  thai  it 
is  acceptable  and  consistent  with 
shareholder  expectations  to  reimburse 
or  waive  Class  Expenses  at  different 
levels  for  different  classes  of  the  same 
Fund. 

6.  In  addition,  PBCM  may  waive  or 
reimburse.  Company  Expenses  and/or 
Fund  Expenses  (with  or  without  a 
waiver  or  reimbursement  of  Class 
Expenses),  but  only  if  the  same 
proportionate  amount  of  Company 
Expenses  and/or  Fund  Expenses  are 
waived  or  reimbursed  for  each  class  of 
the  Fund.  Thus,  any  Company  Expenses 
that  are  waived  or  reimbursed  would  be 
credited  to  each  class  ofa  Fund  based 
on  the  relative  net  assets  of  the  classes. 
Similarly,  any  Fund  Expenses  that  are 
waived  or  reimbursed  would  be  credited 
to  each  class  of  that  Fund  according  to 
the  relative  net  assets  of  the  classes. 

7.  Because  Plan  Payments  and  other 
Class  Expenses  will  be  borne 
exclusively  by  the  class  to  which  they 
are  attributable,  the  net  income  and  net 
asset  value  per  share  of  (and  dividends 
payable  to)  each  class  within  a  Fund 
raav  be  different.  Dividends  and  other 
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distributions  payable  to  each  class  of 
shares  in  a  Fund,  however,  will  be 
declared  and  paid  on  the  same  days  and 
at  the  same  times,  and,  except  with 
respect  to  Plan  Payments  and  Class 
Expenses,  will  be  determined  in  the 
.same  manner  and  paid  in  the  .same 
amounts. 

8.  Shares  of  one  or  more  classes 
subject  to  a  CDSC  ("Convertible  CDSC 
Shares")  may  automatically  convert  to 
shares  ofa  class  not  subject  to  a  CDSC 
("Non-CDSC  Shares")  after  a  prescribed 
period  of  time,  and  thereafter  be  subject 
to  lower  Plan  Payments,  if  any, 
applicable  to  the  Non-CDSC  Shares.  It  is 
expected  that  Convertible  CDSC  Shares 
will  convert  to  Non-CDSC  Shares  after 
approximately  eight  years  from  the 
purchase  date.  Non-CDSC  Shares  will  in 
all  cases  be  subject  to  lower  aggregate 
Plan  Payments,  if  any.  and  any  other 
ongoing  Class  Expenses  than 
Convertible  CDSC  Shares. 

9.  The  conversion  will  be  on  the  basis 
of  the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  or  other  charge  except  that  any 
asset-based  sales  or  other  charge 
applicable  to  the  Non-CDSC  Shares 
would  thereafter  be  applied  to  the 
converted  shares.  Convertible  CDSC. 
Shares  in  a  shareholder's  account  that 
were  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of 
Convertible  CDSC  Shares  will  be 
considered  to  be  held  in  a  separate  sub- 
account. Each  time  any  Convertible 
CDSC  Shares  in  the  shareholder's 
account  convert  to  Non-CDSC  Shares,  a 
pro  rata  portion  of  the  Convertible 
CDSC  Shares  then  in  the  sub-account 
will  also  convert  to  Non-CDSC  Shares. 

10.  The  conversion  of  Convertible 
CDSC  Shares  into  Non-CDSC  Shares 
would  be  subject  to  the  availability  of  an 
opinion  by  counsel  or  an  Internal 
Revenue  Service  private  letter  ruling  to 
the  effect  that  the  conversion  does  not 
constitute  a  taxable  event  under  federal 
income  tax  law.  The  proposed 
conversion  may  be  suspended  if  such  a 
ruling  or  opinion  is  not  available.  In  that 
event,  no  further  conversions  would 
occur  and  the  Convertible  CDSC  Shares 
might  be  subject  to  higher  Plan 
Payments  for  an  indefinite  period. 

11.  Different  classes  within  a  Fund 
will  have  different  exchange  privileges. 
Shares  may  be  exchanged  at  net  asset 
value  for  shares  of  the  corresponding 
class  of  certain  other  Funds.  Exchange 
privileges  will  comply  with  rule  lla-3 
under  the  Act.  , , 


B.  The  CDSC     \  \ 

1.  Applicants  request  that  the  Funds 
be  permitted  to  assess  a  CDSC  on  share 


redemptions  of  certain  classes,  if  such 
shares  are  redeemed  within  a  prescribed 
period  of  time  after  purchase. 

In  no  event  would  the  amount  of  the 
CDSC  exceed  6%  of  the  aggregate 
purchase  payments  made  by  an  investor 
in  a  CDSC  class.  The  CDSC  of  any 
particular  Fund,  however,  may  be  lower 
than  6%.  The  amount  of  the  CDSC  to  be 
imposed  in  any  given  instance  will 
depend  on  the  number  of  years  elapsed 
since  the  investor  purchased  the  shares 
being  redeemed,  as  set  forth  in  the 
Fund's  prospectus.  The  amount  of  the 
CDSC  will  be  calculated  as  the  lesser  of 
the  amount  that  represents  a  specified 
percentage  of  the  net  asset  value  of  the 
shares  at  the  time  of  purchase,  or  the 
amount  that  represents  such  percentage 
of  the  net  asset  value  of  the  shares  at  the 
time  of  redemption.  The  CDSC  will 
comply,  to  the  extent  applicable,  with 
the  requirements  of  Article  III.  Section 
26(d)  of  the  Rules  of  Fair  Practice  of  the 
NASD. 

2.  The  CDSC  will  not  be  imposed  on 
redemptions  of  shares  that  were 
purchased  more  than  six  years  prior  to 
the  redemptions  (the  "CDSC  Period"), 
or  on  shares  derived  from  reinvestment 
of  dividends  or  distributions.  No  CDSC 
will  be  imposed  on  an  amount  that 
represents  an  increase  in  the  value  of 
the  shares  redeemed  resulting  from 
capital  appreciation  above  the  amount 
paid  for  such  shares  purchased  during 
the  CDSC  Period.  In  determining  the 
applicability  and  rate  of  any  CDSC,  it 
will  be  assumed  that  a  redemption  is 
made  first  on  shares  representing 
reinvestment  of  dividends  and  capital 
gain  distributions,  then  of  shares  held 
by  the  shareholder  for  a  period  equal  to 
or  greater  than  the  CDSC  Period,  and 
finally  of  other  shares  held  by  the 
shareholder  for  the  longest  period  of 
time.  This  will  resuft  in  a  charge,  if  any. 
imposed  at  the  lowest  possible  rate.  No 
CDSC  will  be  imposed  on  any  shares 
issued  prior  to  the  date  of  the  order 
granting  exemptive  relief. 

3.  Applicants  request  the  ability  to 
waive  or  reduce  the  CDSC  in  certain 
instances  as  described  in  the 
application.  If  a  Fund  waives  or  reduces 
the  CDSC,  such  waiver  or  reduction  will 
be  uniformly  applied  to  all  offerees  of 
the  particular  class  of  the  Fund's  shares. 
In  waiving  or  reducing  the  CDSC.  the 
Funds  will  comply  with  the 
requirements  of  rule  22d-l  under  the 
Act.  The  CDSC  will  be  waived  or 
reduced  as  provided  in  a  Funds 
prospectus  at  the  time  the  investor 
purchased  the  shares. 

4.  Applicants  also  request  the  ability 
to  provide  a  pro  rata  credit  for  any 
CDSC  paid  in  connection  with  a 
redemption  followed  by  a  reinvestment 


effected  within  a  specified  period  nol 
exceeding  365  days  from  the 
redemption.  Such  credit  will  be  paid  by 
the  Distributor. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  for  an  exemption 
from  sections  18(f)(1).  18(g).  and  18(i)  to 
the  extent  that  the  proposed  Multiple 
Class  System  may  be  deemed  to  (a) 
result  in  a  "senior  security"  within  the 
meaning  of  section  18(g)  and  to  be 
prohibited  by  section  18(0(1);  and  (b) 
violate  the  equal  voting  provisions  of 
section  18(i).  Applicants  also  request  an 
order  pursuant  to  section  6(c)  providing 
an  exemption  from  sections  2(a)(32) 
2(a)(35),  22(c).  and  22(d)  of  the  Act  and 
rule  22C-1  thereunder,  to  the  extent 
necessary  to  permit  the  imposition  ofa 
CDSC  on  certain  redemptions  of  shares, 
and  the  waiver  or  reduction  of  the  CDSC 
in  certain  circumstances. 

2.  Applicants  beheve  that  the 
proposed  allocation  of  expenses  and 
voting  rights  in  the  manner  described  in 
the  application  is  equitable  and  would 
not  discriminate  against  any  group  of 
shareholders.  Although  investors 
purchasing  shares  offered  in  connection 
with  a  Plan  and/or  bearing  particular 
Class  Expenses  would  bear  the  costs 
associated  with  the  related  services, 
they  would  also  enjoy  the  benefits  of 
those  services  and  the  exclusive 
shareholder  voting  rights  with  respect  to 
matters  affecting  the  applicable  Plan. 
Conversely,  investors  purchasing  shares 
that  are  not  covered  by  a  Plan  or  not 
bearing  Class  Expenses  would  not  be 
burdened  with  such  expenses  or  enjoy 
such  voting  rights. 

3.  Applicants  assert  that  the  abuses 
that  section  18  of  the  Act  is  intended  to 
redress  are  not  present  under  the 
proposed  arrangement.  In  this  regard. 
Applicants  state  that  because  the  rights 
and  privileges  of  classes  with  respect  to 
any  Fund  would  be  substantially 
identical,  the  possibility  that  their 
interests  would  ever  conflict  is  remote. 
In  addition,  the  proposed  arrangement 
does  not  involve  borrowings  and  does 
not  affect  the  Funds'  assets  or  reserves. 
Nor  will  the  proposed  arrangement 
increase  the  speculative  character  of  the 
shares  in  a  Fund,  because  all  shares  will 
participate  in  all  of  the  Fund's 
appreciation,  income,  and  expenses.  No 
class  of  shares  will  have  any  preference 
or  priority  over  any  other  class  in  a 
Fund  in  the  usual  sense  (that  is,  no  class 
will  have  distribution  or  liquidation 
preferences  with  respect  to  particular 
as.sets  and  no  class  will  be  protected  by 
any  reserve  or  other  account). 
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Applicants'  Coaditieiis 

Applicants  agree  that  the  following 
conditions  may  be  imposed  in  any  order 
granting  the  requested  relief: 

1.  Each  class  of  shares  of  a  Fund  will 
represent  interests  in  the  same  portfolio 
of  investments,  and  be  identical  in  all 
respects,  except  as  set  forth  below.  The 
only  differences  between  the  classes  of 
shares  of  a  Fund  will  relate  solely  to  one 
or  more  of  the  following:  (a)  Expenses 
assessed  to  a  class  pursuant  to  a  Plan, 

if  any,  with  respect  to  such  class;  (b)  the 
impact  of  Class  Expenses,  which  will  be 
limited  to  any  or  all  of  the  following:  (i) 
Transfer  agent  fees  identified  as  being 
attributable  to  a  specific  class  of  shares, 
(ii)  stationery,  printing,  postage,  and 
delivery  expenses  related  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxy  statements  to  current 
shareholders  of  a  specific  class,  (iii) 
Blue  Sky  registration  fees  incurred  by  a 
class  of  shares,  (iv)  SEC  registration  fees 
incurred  by  a  class  of  shares,  (v) 
expenses  of  administrative  personnel 
and  services  as  required  to  support  the 
shareholders  of  a  specific  class,  (vi) 
directors/trustees'  fees  or  expenses 
incurred  as  a  result  of  issues  relating  to 
one  class  of  shares,  (vii)  accounting 
expenses  relating  solely  to  one  class  of 
shares,  (viii)  auditors  fees,  litigation 
expenses,  and  legal  fees  and  expenses 
relating  to  a  class  of  shares,  (ix) 
expenses  incurred  in  connection  with 
shareholders'  meetings  as  a  result  of 
issues  relating  to  one  class  of  shares, 
and  (x)  any  other  incremental  expenses 
subsequently  identified  which  should 
be  properly  allocated  to  a  particular 
class  of  shares  and  which,  as  such,  are 
approved  by  the  SEC  pursuant  to  an 
amended  order  (c)  the  fact  that  the 
classes  will  vote  separately  with  respett 
to  matters  relating  to  a  Fund's 
Distribution  Plan,  if  any,  or  any  other 
matters  appropriately  limited  to  such 
class(es),  except  as  provided  in 
condition  15  below;  (d)  the  different 
exchange  privileges  of  the  classes  of 
shares,  if  any:  (e)  the  designation  of  each 
class  of  shares  of  a  Fund;  and  (0  certain 
conversion  features  offered  by  some  of 
the  classes. 

2.  Each  Company's  board  of  directors/ 
trustees  ("Trustees"),  including  a 
majority  of  the  Trustees  who  are  not 
interested  persons  of  the  Company 
("Independent  Trustees ').  will  have 
approved  the  Multiple  Class  System 
with  respect  to  a  particular  Fund  prior 
to  the  implementation  of  the  syston  by 
that  Fund.  The  minutes  of  the  meetings 
of  the  Trustees  regarding  the 
deliberations  of  the  Trustees  with 
respect  to  the  approvals  necessary  to 


implement  the  Multiple  Class  System 
will  reflect  in  detail  the  reasons  for  the 
determination  by  the  Trustees  that  the 
proposed  Multiple  Class  System  is  in 
the  best  interests  of  each  Fund  and  its 
shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  Trustees, 
including  a  majority  of  the  Independent 
Trustees.  Any  person  authorized  to 
direct  the  allocation  and  disposition  of 
monies  paid  or  payable  by  a  Fund  to 
meet  Class  Expenses  shall  provide  to  the 
Trustees,  and  the  Trustees  shall  review, 
at  least  quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

4.  If  any  class  will  be  subject  to  a 
Shareholder  Services  Plan,  the  Plan  will 
be  adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l(b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  will  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

5.  On  an  ongoing  basis,  the  Trustees, 
pursuant  to  their  fiduciary 
responsibilities  undw  the  Act  and 
otherwise,  will  monitor  each  Fund,  as 
applicable,  for  the  existence  of  any 
material  conflicts  among  the  interests  of 
the  classes  of  its  shares,  if  there  is  more 
than  one  class.  The  Trustees,  including 
a  majority  of  the  Independent  Trustees, 
shall  take  such  action  as  is  reasonably 
necessary'  to  eliminate  any  such 
conflicts  that  may  develop.  Each  Fund's 
investment  manager  and/or  Distributor 
will  be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
Trustees.  If  such  a  conflict  arises,  the 
Fund's  investment  manager  and/or 
Distributor,  at  their  own  expense,  will 
take  such  actions  as  are  necessary  to 
remedy  such  conflict,  including 
establishing  a  new  registered 
management  investment  company,  if 
necessary. 

6.  The  Trustees  will  receive  quarterly 
and  annual  statements  concerning  the 
amounts  expended  under  the  Plans 
complying  with  paragraph  (bKSKii)  of 
rule  12b-l.  as  it  may  be  amended  from 
time  to  time.  In  the  statements,  only 
expenditures  properly  attributable  to  the 
sale  or  servicing  of  a  particular  class  of 
shares  will  be  used  to  justify  any  fee  for 
services  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
presented  to  the  Trustees  to  justify  any 
fee  attributable  to  that  claf?s.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  wll  be 


subject  to  the  review  and  approval  of 
the  Independent  Trustees  in  the  exercise 
of  their  fiduciary  duties. 

7.  Dividends  and  other  distributions 
paid  by  a  Fund  with  respect  to  each 
class  of  its  shares,  to  the  extent  any 
dividends  and  other  distributions  are 
paid,  will  be  declared  and  paid  on  the 
same  day  and  at  the  same  time,  and  will 
be  determined  in  the  same  manner  and 
will  be  in  the  same  amount,  except  that 
the  amount  of  the  dividends  declared 
and  paid  by  a  particular  class  may  be 
different  from  that  of  another  class 
because  Plan  Payments  made  by  a  class 
under  a  Plan  and  other  Class  Expenses 
will  be  borne  exclusively  by  that  class. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  other  distributions  of  the 
classes  and  the  proper  allocation  of 
expenses  among  the  classes  have  been 
reviewed  by  an  expert  (the  "Expert") 
who  has  rendered  a  report  to  the 
Applicants,  which  has  been  provided  to 
the  SEC.  stating  that  such  methodology 
and  procedures  are  adequate  to  ensure 
that  such  calculations  and  allocations 
would  be  make  in  an  appropriate 
manner.  On  an  ongoing  basis,  the 
Expert,  or  an  appropriate  substitute 
Expert,  will  monitor  the  manner  in 
which  the  calculations  and  allocations 
are  being  made  and,  base  upon  such 
review,  will  render  at  least  annually  a 
report  to  the  Funds  that  the  calculations 
and  allocations  are  being  made 
properly.  The  reports  of  the  Expert  will 
be  filed  as  part  of  the  periodic  reports 
filed  with  the  SEC  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Expert  with  respect  to 
such  reports,  following  request  by  the 
Funds  which  the  Funds  agree  to  make, 
will  be  available  for  inspection  by  the 
Commission  staff  upon  written  request 
to  the  Funds  for  such  work  papers  by  a 
senior  member  of  the  Division  of 
Investment  Management  or  of  a 
Regional  Office  of  the  SEC,  limited  to 
the  Director,  an  Associate  Director,  the 
Chief  Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate  or 
Assistant  Administrators.  The  initial 
report  of  the  Expert  is  a  report  on  the 
"Design  of  a  System,"  including  policies 
and  procedures  related  thereto  to  be 
placed  into  operation,  as  defined  and 
described  in  Statement  of  Auditing 
Standards  ("SAS")  No.  70  of  the 
American  Institute  of  Certified  Public 
Accountants  ("AlCPA")  and  the  ongoing 
reports  will  be  "Reports  on  Policies  and 
Procedures  Placed  in  Operation  and 
Tests  of  Operating  Effectiveness"  as 
defined  and  described  in  SAS  No.  70  of 
the  AlCPA.  as  it  may  be  amended  from 
time  to  time,  or  in  similar  auditing 


standards  as  may  be  adopted  by  the 
AlCPA  from  time  to  time. 

f).  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  other  distributions  of  the 
(:las.ses  of  shares  and  the  proper 
allocation  of  expenses  among  the  clas.ses 
of  shares  and  this  representation  has 
been  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 
H  above  and  will  be  concurred  with  by 
the  Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  8  above.  Applicants  will 
take  immediate  corrective  action  if  the 
Expert  or  appropriate  substitute  Expert 
Hoes  not  so  concur  in  the  on^oin^ 
reports. 

10.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  with  respect  to  the  Multiple 
Class  System  will  be  set  forth  in 
guidelines  that  will  be  furnished  to  the 
Trustees. 

11.  Each  ofthe  Funds  will  disclose 
the  respective  expenses,  performance 
data,  distribution  arrangements, 
services,  fees,  sales  loads,  deferred  sales 
loads,  conversion  features,  and 
exchange  privileges  applicable  to  each 
class  of  shares  in  every  prospectus, 
regardless  of  whether  all  classes  of 
shares  are  offered  through  such 
prospectus.  Each  Fund  will  di.sclose  the 
respective  expenses  and  performance 
data  applicable  to  all  classes  of  shares 
in  every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  per  class  basis.  Each  Funds 
per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  shares,  it  will  also  disclose  the 
expenses  and/or  performance  data 
applicable  to  all  classes  of  shares.  The 
information  provided  by  AppUcants  for 
publication  in  any  newspaper  or  similar 
listing  of  the  Funds'  net  asset  values  and 
public  offering  prices  will  present  each 
class  of  shares  separately. 

12.  The  prospectus  of  each  Fund  will 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  levels  of  compensation 
with  respect  to  one  particular  class  of 
shares  over  another  in  the  Fund. 


13.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply  SEC 
approval  of,  authorization  of,  or 
acquiescence  in  any  particular  level  of 
payments  that  any  Fund  may  make 
pursuant  to  a  Plan  in  reliance  on  the 
exemptive  order. 

14.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
.sales  load,  fee.  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  Article  UI.  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charges  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

1.5.  If  a  Fund  implements  any 
amendment  to  a  Distribution  Plan  (or.  if 
presented  to  shareholders,  adopts  or 
implejnents  any  amendment  of  a 
Shareholder  Services  Plan)  that  would 
increase  materially  the  amount  that  may 
be  borne  by  the  Non-CDSC  Shares  under 
the  Plan,  then  existing  CDSC  Shares  will 
stop  converting  into  the  Non-CDSC 
Shares  unless  the  holders  of  a  majority 
of  convertible  CDSC  Shares,  as  defined 
in  the  Act.  voting  separately  as  a  class, 
approve  the  amendment.  The  Trustees 
shall  take  such  action  as  is  necessary'  to 
ensure  that  existing  Convertible  CDSC 
Shares  are  exchanged  or  converted  into 
a  new  class  of  shares  ("New  Non-CDSC 
Shares"),  identical  in  all  material 
respects  to  Non-CDSC  Shares  as  they 
existed  prior  to  implementation  of  the 
amendment,  no  later  than  the  date  such 
shares  previously  were  scheduled  to 
convert  info  Non-CDSC  Shares.  If 
deemed  advisable  by  the  Trustees  to 
implement  the  foregoing,  such  action 
may  include  the  exchange  of  all  existing 
Convertible  CDSC  Shares  for  a  new  class 
("New  Convertible  CDSC  Shares")  of 
shares,  identical  to  existing  Convertible 
CDSC  Shares  in  all  material  respects 
except  that  the  New  Convertible  CDSC 
Shares  will  convert  into  the  New  Non- 
CDSC  Shares.  The  New  Non-CDSC 
Shares  and  New  Convertible  CDSC 
Shares  may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
Trustees  reasonably  believe  will  not  be 
subject  to  Federal  ta.xation.  In 
accordance  with  condition  5,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of  the 
New  Non-CDSC  Shares  or  New 
Convertible  CDSC  Shares  shall  be  l>ome 
solely  by  the  Fund's  investment 


manager  or  Distributor.  Convertible 
CDSC  Shares  sold  after  the 
implementation  of  the  amendment  may 
convert  into  Non-CDSC  Shares  subject' 
to  the  higher  maximum  payment, 
provided  that  the  material  "features  of 
the  Non-CDSC  Shares  plan  and  the 
relationship  of  such  plan  to  the 
Convertible  CDSC  Shares  are  disclosed 
in  an  effective  registration  statement. 

16.  The  Distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  be  sold  to  particular 
investors.  Applicants  will  require  all 
persons  selling  shares  of  a  Fund  to  agree 
to  conform  to  such  standards. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16169  (Nov.  2,  1988).  as 
such  rule  is  currently  proposed  and  as 

if  may  be  reproposed,  adopted  or 
amended. 

For  the  Commission,  by  the  Division  ot 
Invest.Tient  Management.' under cJflfT4aliri 
authority. 

Margaret  H.  McFarJand. 

Depu  ty  Secretary 
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[Rel.  No.  IC-20868:  812^9312] 

Franklin  Gold  Fund,  et  al.;  Notice  of 
Application 

lanuary  30,  1995 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  'Act). 

APPLICANTS:  Franklin  Gold  Fund: 
Franklin  Premier  Return  Fund:  Franklin 
Equity  Fund;  AGE  High  Income  Fund. 
Inc.;  Franklin  Custodian  Funds.  Im:.; 
Franklin  Money  Fund;  Franklin 
California  Tax-Free  Income  Fund.  Inc.; 
Franklin  Federal  Money  Fund;  Franklin 
Tax-Exempt  Money  Fund;  Franklin  New 
York  Tax-Free  Income  Fund.  Inc.; 
Franklin  Federal  Tax-Free  Income  Fund; 
Franklin  Tax-Free  Trust;  Franklin 
California  Tax-Free  Trust;  Franklin  New 
York  Tax-Free  Trust;  Franklin  Investors 
Securities  Trust;  Institutional  Fiduciary- 
Trust;  Franklin  Balance  Sheet 
Investment  Fund;  Franklin  Tax- 
Advantaged  International  Bond  Fund; 
Franklin  Tax-Advantaged  High  Yield 
Securities  Fund;  Franklin  Tax- 
Advantaged  U.g.  Government  Set;urities 
Fund;  Franklin  Strategic  Mortgage 
Portfolio;  Franklin  Municipal  Securities 
Trust;  Franklin  Managed  Trust;  Franklin 
Strategic  Series;  Adjustable  Rate 
Se<;urifies  Portfolios;  The  Money  Market 
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Portfolios;  Midcap  Growth  Portfolio; 
The  Portfolios  Trust;  Franklin 
International  Trust;  Franklin  Real  Estate 
Securities  Trust;  Franklin  Valuemark 
Funds;  Franklin  Government  Securities 
Trust;  Franklin/Tenipleton  Global  Trust 
(collectively,  the  "Franklin  Funds"); 
Templeton  Growth  Fund,  Inc.; 
Templeton  Funds,  Inc.;  Templeton 
Smaller  Companies  Growth  Fund,  Inc.; 
Templeton  Income  Trust;  Templeton 
Real  Estate  Securities  Fund;  Templeton 
Global  Investment  Trust;  Templeton 
Global  Opportunities  Trust;  Templeton 
American  Trust.  Inc.;  Templeton 
Institutional  Funds,  Inc.;  Templeton 
Developing  Markets  Trust  (collectively, 
the  "Templeton  Funds");  Franklin 
Advisers,  Inc.;  Franklin  Institutional 
Services  Corporation;  Templeton, 
Galbraith  &  Hansberger  Ltd.;  Templeton 
Investment  Counsel.  Inc.;  Templeton 
Investment  Management  (Hong  Kong) 
Limited;  Templeton  Investment 
Management  (Singapore)  Pte.  Ltd. 
(collectively,  the  "Advisers");  and 
Franklin/Templeton  Distributors,  Inc. 
(the  "Distributor"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  2(a)(32), 
2(a)(35).  18(0(1).  18(g).  18(i),  22(c),  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit 
certain  investment  companies  to  issue 
multiple  classes  of  securities 
representing  interests  in  the  same 
portfolio  and  assess  and.  under  certain 
circumstances,  waive  a  contingent 
deferred  sales  charge  ("CDSC")  on 
certain  redemptions  of  shares.  The  order 
would  supersede  an  existing  CDSC 
order  (the  "Existing  CDSC  Order").' 
FILING  DATES:  The  application  was  filed 
on  November  2, 1994,  and  amended  on 
January  23,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  p)ersonally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  24, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  wTiter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 


'  Franklin  Gold  Fund,  et  al..  Investment  Company 
Act  Release  Nos.  20558  (Sept.  16,  1994)  (notice)  and 
20611  (Oct.  11. 1994)  (order). 


hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W..  Washington  D.C.  20549. 
Applicants,  777  Mariners  Island 
Boulevard,  San  Mateo,  California  94404. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  Franklin  Funds  and  the 
Templeton  Funds  is  an  open-end 
management  investment  company 
organized  at  either  a  (a)  Delaware 
business  trust;  (b)  Maryland 
corporation;  (c)  California  corporation; 
(d)  Massachusetts  business  trust;  (e) 
Colorado  corporation;  (f)  California 
limited  partnership;  or  (g)  New  York 
Corporation.  Franklin  Advisers.  Inc.  and 
Franklin  Institutional  Services  Corp.  are 
California  corporations.  Templeton, 
Galbraith  Hansberger  Ltd.  is  a  Bahamas 
corporation,  Templeton  Investment 
Counsel.  Inc.  is  a  Florida  corporation. 
Templeton  Investment  Management 
(Hong  Kong)  Limited  is  a  Hong  Kong 
corporation  and  Templeton  Investment 
Management  (Singapore)  Pte.  Ltd.  is  a 
Singapore  corporation.  The  Advisers 
provide  investment  advisory  services  to 
the  Funds.  The  Distributor  is  a  New 
York  corporation  and  acts  as  principle 
underwriter  of  the  Funds'  shares.  The 
Advisers  and  the  Distributor  are  each 
directly  or  indirectly  wholly-owned 
subsidiaries  of  Franklin  Resources,  Inc., 
a  publicly-owned  company  whose 
shares  are  listed  on  the  New  York  Stock 
Exchange.  Applicants  are  currently 
parties  to  the  Existing  CDSC  Order, 
which  permits  the  assessment  of  a  CDSC 
in  certain  circumstances.  Applicants 
request  relief  for  any  future  open-end 
investment  companies  for  which  the 
Advisers,  or  any  entities  controlling, 
controlled  by  or  under  common  control 
with  the  Advisers,  acts  as  investment 
advisers  or  for  which  the  Distributor,  or 
any  entities  controlling,  controlled  by  or 
under  common  control  with  the 
Distributor,  acts  as  principal 
underwriter  (the  Franklin  Funds,  the 
Templeton  Funds  and  such  future  funds 
are  collectively  referred  to  herein  as  the 
"Funds"). 


A.  Multiple  Class  Distribution  System 

1.  Applicants  propose  to  establish  a 
multiple  class  distribution  system  that 
would  enable  each  Fund  to  issue  and 
sell  multiple  classes  of  shares  of 
beneHcial  interest  with  different 
combinations  of  firont-end  sales  charges, 
distribution  fees,  shareholder  services 
fees  and  CDSCs  as  determined  by  each 
Fund.  Ahhough  applicants  currently 
contemplate  creating  two  classes  of 
shares,  in  addition  to  the  existing  class, 
under  the  multiple  class  distribution 
system  a  Fund  would  be  permitted  to 
modify  the  characteristics  of  its  classes 
of  shares,  and  issue  and  sell  additional 
classes  of  shares.  The  only  difference 
among  the  various  classes  of  shares  will 
relate  solely  to:  (a)  The  impact  of  the 
disproportionate  payments  made  under 
the  rule  12b-l  distribution  plans  or  any 
non-rule  12b-l  shareholder  services 
plans,  as  applicable;  (b)  the  fact  that  the 
classes  of  shares  will  vote  separately 
with  respect  to  a  Fund's  rule  12b-l 
distribution  plan  and/or  non-rule  12l>- 
1  shareholder  services  plan,  except  as 
provided  in  condition  15  below;  (c)  the 
conversion  feature  applicable  only  to 
certain  classes  of  shares;  (d)  the 
exchange  privileges  of  the  classes  of 
shares  of  a  Fund;  and  (e)  the 
designations  of  the  classes  of  shares  of 

a  Fund. 

2.  Most  of  the  non-money-market 
Funds  currently  sell  shares  subject  to  a 
front-end  sales  charge  and  a  distribution 
fee  ("Class  I  Shares").  The  Class  I  Shares 
of  most  of  the  Franklin  Funds  and 
Templeton  Funds  also  currently  carry  a 
CDSC.  which  is  imposed  on  shares 
purchased  in  amounts  of  $1  million  or 
more  that  were  initially  sold  without  a 
front-end  sales  charge  and  are  redeemed 
within  twelve  months  of  purchase. 
Under  the  proposed  multiple  class 
distribution  system,  such  Funds  will 
continue  to  sell  Class  I  Shares. 
Applicants  anticipate  issuing  a  new 
class  of  shares  (the  "Class  D  Shares") 
that  will  carry  a  front-end  sales  charge 
(1.00%)  at  the  time  of  purchase  and  mav 
be  subject  to  a  CDSC  of  up  to  1.00%  on 
redemptions  made  within  eighteen 
months  after  purchase.  The  Class  II 
Shares  also  will  be  subject  to  a  rule  12b- 
1  distribution  plan.  Applicants 
anticipate  that  certain  Funds  may  offer 

a  third  class  of  shares  without  any  front- 
end  sales  charge.  CDSC.  or  a  rule  12b- 
1  fee  ("Class  III  Shares').  Class  ID 
Shares  would  be  marketed  primarily  to 
certain  institutional  investors  such  as 
retirement  plans,  foundations, 
endowments,  and  certain  governmental 
entities. 

3.  The  Fund  may  create  some 
additional  classes  of  shares  which  will 


be  offered  only  to  certain  institutional 
offerees  (the  "Indirect  Investor 
Classes  ").  The  offerees  of  the  shares  of 
Class  I,  Class  n,  Class  m  and  additional 
classes  other  than  the  Indirect  Investor 
Classes  (collectively,  the  "Direct 
Investor  Classes"),  and  offerees  of  the 
Indirect  Investor  Classes,  will  not 
overlap.  The  Indirect  Investor  Classes 
will  be  offered  exclusively  to  the 
following  five  limited  categories  of 
investors:  (a)  Benefit  plans  such  as 
qualified  retirement  plans,  other  than 
individual  retirement  accounts  and 
retirement  plans  of  self-employed 
persons,  with  total  assets  in  excess  of  $5 
million  or  such  other  amounts  as  the 
Funds  may  establish  and  with  such 
other  characteristics  as  the  Funds  may 
establish;  (b)  defined  contribution 
retirement  plans  maintained  by  the 
Advisers  or  thflir  affiliates  for  the  benefit 
of  their  employees;  (c)  banks  and 
insurance  companies  purchasing  shares 
for  dieirown  accounts;  (d)  registered 
investment  companies  not  affiliated 
with  the  Advisers;  and  (e)  endowment 
funds  of  non-profit  organizations. 

4.  All  expensas  incurred  by  a  Fund 
will  be  borne  by  each  class  of  shares  in 
the  same  propcalion  that  the  net  assets 
attributable  to  that  class  bears  to  such 
Fund's  total  net  assets  except  for  the 
expenses  of  eadi  12b-l  distribution 
plan,  non-rule  12b-l  shareholder 
services  plan  and  any  expen.ses 
determined  by  the  trustees  to  be 
properly  allocated  to  a  class  of  shares. 

5.  Shareholders  of  one  class  of  shares 
of  a  Fund  may  exchange  shares  of  that 
cla.ss  for  shares  of  the  same  class  of 
another  Fund.  Additionally, 
shareholders  of  a  class  in  which  the 
investor  is  no  longer  eligible  for 
participation  may  e.xchange  his  or  lier 
shares  of  such  Fund  for  shares  of  a  Fund 
in  which  he  or  she  is  eligible  to 
participate.  All  exchange  privileges  will 
comply  with  rule  lla-3  under  the  Act. 

fi.  The  Funds  currently  contemplate 
that  the  classes  of  shares  of  the  Funds 
will  not  convert  to  another  class  of 
shares.  However,  the  Funds  reser\'e  the 
right  to  adopt  a  conversion  feature  with 
respect  to  such  classes  of  shares  or 
future  additional  classes  of  shares.  A 
Fund  may  permit  one  class  of  shares 
("Purchase  Class")  to  convert  to  another 
cla.ss  of  shares  ('Target  Class")  after 
expiration  of  a  certain  period.  Such 
Purchase  Class  shares  (except  those 
purchased  through  the  reinvestment  of 
dividends  and  other  distributions) 
would  automatically  convert  to  Target 
Class  shares  at  the  relative  net  asset 
values  of  each  of  the  classes,  and  would 
thereafter  be  subject  to  a  lower  rule  12b- 
1  distribution  and/or  shareholder 
ser\'ices  plan  fee.  in  the  aggregate.  All 


Purchase  Class  shares  in  a  shareholder's 
account  that  were  purchased  through 
the  reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  Purchase 
Class  (and  which  have  not  converted  to 
Target  Class)  would  be  considered  to  be 
held  in  a  separate  sub-account.  Each 
time  any  shares  of  the  Purchase  Class  in 
the  shareholder's  account  (other  than 
those  in  the  sub-account)  convert  to  a 
Target  Class,  a  proportionate  number  of 
the  shares  of  the  Purchase  Class  in  the 
sub-account  also  will  convert  to  such 
Target  Class. 

B.  The  CDSC 


1  Applicants  are  currently  parties  to 
an  Existing  CDSC  Order,  which  permits 
the  assessment  of  a  CDSC  in  certain 
circumstances  related  to  purchases  of  $1 
million  or  more  of  fund  shares.  Any 
order  granted  in  connection  with  this 
application  will  supersede  the  Existing 
CDSC  Order  and  will  apply  equally  to 
any  CDSC  imposed  on  any  class  of  the 
Funds,  as  well  as  any  CDSC 
arrangements  to  be  imposed  in  the 
future. 

2.  The  proposed  CDSC  will  not  be 
imposed  on  redemptions  of  those  shares 
which  were  purchased  more  than  a 
specified  period  (the  "CDSC  Period") 
prior  to  their  redemption,  or  those 
shares  derived  from  reinvestment  of 
dividends  or  other  distributions 
including  capital  gains.  Furthermore,  no 
CDSC  will  be  imposed  on  an  amount 
which  represents  an  increase  in  the 
value  of  the  shareholder's  account 
resulting  from  capital  appreciation 
above  the  amount  paid  for  shares  of 
beneficial  interest  purchased  during  the 
CDSC  Period.  In  determining  the 
applicability  and  rate  of  any  CDSC.  it 
would  be  assumed  that  a  redemption  is 
made  first  of  shares  representing  capital 
appreciation,  second,  of  shares 
representing  reinvestment  of  dividends 
and  capital  gains  distributions,  third,  of 
shares  held  by  the  shareholders  for  a 
period  equal  to  or  greater  than  the  CDSC 
Period,  and  finally  of  other  shares  held 
by  the  shareholder  for  the  longest  period 
of  time. 

3.  Applicants  request  relief  to  permit 
each  Fund  to  waive  or  reduce  the  CDSC 
in  certain  circumstances.  Any  waiver  or 
reduction  will  comply  with  the 
conditions  in  paragraph  (a)  through  (dj 
of  rule  22d-l  of  the  Act.  If  the  trustees 
of  the  Fund  determine  to  discontinue 
the  waiver,  deferral  or  reduction  of  a 
CDSC.  the  disclosure  in  each  Fund's 
prospectus  will  be  appropriately 
revised.  The  sum  of  any  front-end  sales 
charge.  asset-ba.sed  sales  charge,  and 
CDSC  will  comply  with  the 
requirements  of  Article  III,  Section  26(d) 
of  the  Rules  of  Fair  Practice  of  the 


National  Association  of  Securities 
Dealers,  Inc.  ("NASD"), 

Applicants'  Legal  Analysis 

1  Applicants  request  an  exemption 
under  secUon  6(c)  of  the  Act  to  the 
extent  that  the  proposed  issuance  and 
sale  of  multiple  classes  of  shares 
representing  interests  in  the  Funds 
might  be  deemed  (a)  to  result  in  a 
"senior  security"  within  the  meaning  of 
section  18(g)  of  the  Act  and  to  be 
prohibited  by  section  18(0(1)  of  the  Act 
and  (b)  to  violate  the  equal  voting 
provisions  of  section  18(i)  of  the  Act. 
The  multiple  class  distribution  system 
does  not  involve  borrowings  and  does 
not  adversely  affect  the  Funds'  existing 
assets  or  reserves.  The  proposed 
arrangement  will  not  increase  the 
speculative  character  of  the  shares  of  the 
Funds. 

2.  Applicants  request  an  exemption 
under  section  6(c)  from  sections 
2(a)(32).  2(a)(35).  22(c)  and  22(d)  of  the 
Act  and  rule  22c-l  thereunder,  to  the 
extent  necessary  to  permit  the  Funds  to 
assess  a  CDSC  on  certain  redemptions  of 
shares  and  to  permit  the  Funds  to  waive 
or  reduce  CDSCs  with  respect  to  certain 
types  of  rede.'nptions.  Applicants 
believe  that  the  imposition  of  a  CDSC  on 
shares  in  certain  classes  is  fair  and  in 
the  best  interests  of  its  shareholders. 
Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  will  be 
identical  in  all  re.spects.  except  as  set 
forth  below.  The  only  differences  among 
the  classes  of  shares  will  relate  solely  to: 
(a)  The  impact  of  the  disproportionate 
payments  made  under  the  rule  12b-l 
distribution  plans  and  the  shareholder 
ser\ices  plans  (if  any),  as  applicable;  (b) 
other  expenses  that  are  subsequently 
identified  and  determined  to  be 
properly  allocated  to  one  or  more 
classes  of  shares  that  shall  be  approved 
by  the  SEC  pursuant  to  an  amended 
order:  (c)  the  fact  that  the  classes  will 
vote  separately  with  respect  to  a  Fund's 
rule  12b-l  distribution  plan  and  non- 
rule  12b-l  shareholder  services  plan, 
except  as  provided  in  condition  15. 
below;  (d)  the  conversion  feature 
applicable  only  to  certain  classes  of 
^ares:  (e)  the  different  exchange 
privileges  of  the  classes  of  shares  of  a 
Fund;  and  (0  the  designations  of  the 
classes  of  shares  of  a  Fund. 

2.  The  trustees,  including  a  majority 
of  the  independent  trustees,  have 
approved  the  multiple  class  distribution 
system.  The  minutes  of  the  meetings  of 
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the  trustees  regarding  the  deliberations 
of  the  trustees  with  respect  to  the 
approvals  necessary  to  implement  the 
multiple  class  distribution  system  will 
reflect  in  detail  the  reasons  for  the 
trustees'  determination  that  the 
proposed  multiple  class  distribution 
system  is  in  the  best  interests  of  both  a 
Fund  and  its  shareholders. 

3.  On  an  ongoing  basis,  the  trustees, 
pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existence  of  any  material  conflicts 
between  the  interests  of  the  various 
classes  of  shares  of  each  respective 
Fund.  The  trustees,  including  a  majority 
of  the  independent  trustees,  shall  take 
such  action  as  is  reasonably  necessary  to 
eliminate  any  such  conflicts  that  may 
develop.  The  Adviser  and  the 
Distributor  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  trustees.  If  a  conflict 
arises,  the  Adviser  and  the  Distributor, 
at  their  own  cost,  will  remedy  such 
conflict  up  to  and  including  establishing 
new  registered  management  investment 
companies. 

4.  The  initial  determination  of  the 
class  expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  board  of 
trustees  of  the  Fund  including  a 
majority  of  the  trustees  who  are  not 
interested  persons  of  the  Fund.  Any 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  the  Fund  to  meet 
class  expenses  shall  provide  to  the 
board  of  trustees,  and  the  trustees  shall 
review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purposes  for  which  such 
expenditures  were  made. 

5.  The  trustees  will  receive  quarterly 
and  annual  statements  with  respect  to 
each  Fund  concerning  the  amounts 
expended  under  any  non-rule  12b-l 
shareholder  services  plans  and  any  12b- 
1  Plans  complying  with  paragraph 
{b)(3)(ii)  of  rule  12b-l,  as  it  may  be 
amended  from  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  any  rule  12b-l  or  non-rule  12b- 

1  shareholder  services  plan  fee  charged 
to  that  class.  Expenditures  not  related  to 
the  sale  or  servicing  of  a  particular  class 
of  shares  of  a  Fund  will  not  be 
presented  to  the  trustees  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  trustees  in  the  exercise 
of  their  fiduciary  duties. 


6.  If  any  class  will  be  subject  to  a  non- 
rule  12b-l  shareholder  services  plan, 
such  non-rule  12b-l  shareholder 
services  plan  will  be  adopted  and 
operated  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l  (b) 
through  (0  as  if  the  expenditures  made 
thereunder  were  subject  to  rule  12b-l, 
except  that  shareholders  need  not  enjoy 
the  voting  rights  specified  in  rule  12b- 
1. 

7.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that 
expenditures  associated  with  any  rule 
I2l>-1  plan  or  non-rule  12b-l 
shareholder  services  plan  relating  to  a 
particular  class  of  shares  will  be  borne 
exclusively  by  the  affected  class  and  any 
other  expenses  determined  by  the 
trustees  to  be  allocated  to  a  class  of 
shares  and  that  shall  have  been 
approved  by  the  SEC  pursuant  to  an 
amended  order  will  be  borne 
exclusively  by  that  class. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  multiple 
classes  of  shares  and  the  proper 
allocation  of  expenses  among  such 
classes  have  been  reviewed  by  the 
Experts.  The  Experts  have  rendered 
reports  to  the  applicants,  which  reports 
have  been  provided  to  the  staff  of  the 
SEC,  that  such  methodology  and 
procedures  are  adequate  to  ensure  that 
such  calculations  and  allocations  will 
be  made  in  an  appropriate  manner.  On 
an  ongoing  basis,  the  Experts,  or 
appropriate  substitute  Experts,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and.  based  upon  such  review,  will 
render  at  least  annually  a  report  to  each 
Fund  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Experts  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Experts  with  respect  to  such  reports, 
following  request  by  a  Fund  (which 
each  Fund  agrees  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  written  request  to  the  respective 
Fund  for  such  work  papers  by  a  senior 
member  of  the  Division  of  Investment 
Management,  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  reports  of  the  Experts  are 
"Reports  on  Policies  and  Procedures 
Placed  in  Operation."  and  the  ongoing 


reports  will  be  "Reports  on  Policies  and 
Procedures  Placed  in  Operation  and 
Tests  of  Operating  Effectiveness"  as 
defined  and  described  in  SAS  No.  70  of 
the  American  Institute  of  Certified 
Public  Accountants  ("AICPA"),  as  it 
may  be  amended  from  time  to  time,  or 
in  similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 

9.  The  applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions 
of  the  various  classes  of  shares  and  the 
proper  allocation  of  expenses  between 
the  various  classes  of  shares,  and  this 
representation  will  be  concurred  with 
by  the  Experts  in  the  initial  reports 
referred  to  in  condition  (8)  above  and 
will  be  concurred  with  by  the  Experts, 
or  appropriate  substitute  Experts,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
(8)  above.  Applicants  will  take 
immediate  corrective  measures  if  this 
representation  is  not  concurred  in  by 
the  Experts  or  appropriate  substitute 
Experts. 

10.  The  prospectus  of  each  Fund  will 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  shares  of  such  Fund 
may  receive  different  compensation 
with  respect  to  one  particular  class  of 
shares  over  another  in  the  Fund. 

11.  The  Distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  shares  of 
a  Fund  to  agree  to  conform  to  such 
standards.  Such  compliance  standards 
will  require  that  all  investors  eligible  to 
purchase  shares  of  the  Indirect  Investor 
Classes  be  sold  only  shares  of  such 
Indirect  Investor  Classes,  rather  than 
any  other  class  of  shares  offered  by  a 
Fund. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
trustees  with  respect  to  the  multiple 
class  distribution  system  will  be  .set 
forth  in  guidelines  that  will  be 
furnished  to  the  trustees. 

13.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  charges,  deferred  sales 
charges,  and  exchange  privileges 
applicable  to  each  class  of  shares  other 
than  the  Indirect  Investor  Classes  in 
every  prospectus,  regardless  of  whether 
all  classes  of  shares  are  offered  through 
.its  respective  prospectus.  The  Indirect 
Investor  Classes  will  be  offered  solely 


pursuant  to  separate  prospectus(es).  The 
prospectus(es)  for  the  Indirect  Investor 
Classes  will  disclose  the  existence  of  the 
Fund's  other  classes  and  will  identify 
the  entities  eligible  to  purchase  such 
shares,  and  the  prospectuses  for  the 
Fund's  other  classes  will  disclose  the 
existence  of  the  Indirect  Investor  Classes 
and  will  identify  the  persons  eligible  to 
purchase  shares  of  such  class.  Each 
Fund  will  disclose  the  respective 
expenses  and  performance  data 
applicable  to  all  classes  of  its  shares  in 
every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Fund.  To  the  extent  any  advertisement 
or  sales  literature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  a  Fund's  shares,  it  will  also 
disclose  the  respective  expenses  and/or 
performance  data  applicable  to  all  of  its 
classes  of  shares,  except  the  Indirect 
Investor  Classes.  Advertising  materials 
reflecting  the  expenses  or  performance 
data  for  the  Indirect  Investor  Classes 
will  be  available  only  to  those  persons 
eligible  to  purchase  such  Indirect 
Investor  Classes.  The  information 
provided  by  applicants  for  publication 
in  any  newspaper  or  similar  listing  of  a 
Fund's  net  asset  value  and  public 
offering  price  will  present  each  class  of 
shares,  except  the  Indirect  Investor 
Classes,  separately. 

14.  Any  class  of  shares  with  a 
conversion  feature  will  convert  into 
another  class  of  shares  on  the  basis  of 
the  relative  net  asset  values  per  share  of 
the  two  classes  of  shares,  without  the 
imposition  of  any  sales  load.  fee.  or 
other  charge.  After  conversion,  the 
converted  shares  will  be  subject  to  an 
asset-based  sales  charge  and/or 
shareholder  services  fee  (as  those  terms 
are  defined  in  Article  III,  Section  26  of 
the  NASD's  Rules  of  Fair  Practice),  if 
any,  that  in  the  aggregate  are  lower  than 
the  asset-based  sales  charge  and 
shareholder  services  fee  to  which  they 
were  subject  prior  to  the  conversion. 

15.  If  a  Fund  implements  any 
amendment  to  its  rule  12b-l  plan  or.  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  to  a  non- 
rule  12b-l  shareholder  services  plan 
that  would  increase  materially  the 
amount  that  may  be  borne  by  a  Target 
Class,  existing  shares  of  any  affected 
Purchase  Class  will  stop  converting  into 
Target  Class  unless  the  Purchase  Class 
shareholders,  voting  separately  as  a 
class,  approve  the  proposal.  The  trustees 
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shall  take  such  action  as  is  necessary  to 
ensure  that  existing  Purchase  Class 
shares  are  exchanged  or  converted  into 
a  New  Target  Class,  identical  in  all 
material  respects  to  the  Target  Class  as 
it  existed  prior  to  implementation  of  the 
proposal,  no  later  than  such  shares 
previously  were  scheduled  to  convert 
into  Target  Class.  If  deemed  advisable 
by  the  trustees  to  implement  the 
foregoing,  such  action  may  include  the 
exchange  of  all  existing  Purchase  Class 
shares  for  a  New  Purchase  Class, 
identical  to  existing  Purchase  Class 
shares  in  all  material  respects  except 
that  the  New  Purchase  Class  will 
convert  into  the  New  Target  Class.  The 
New  Target  Class  or  the  New  Purchase 
Class  may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
trustees  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  3.  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of  the 
New  Target  Class  or  New  Purchase  Class 
shall  be  borne  solely  by  the  Adviser  and 
the  Distributor.  The  Purchase  Class 
shares  sold  after  the  implementation  of 
the  proposal  may  convert  to  the  Target 
Class  shares  subject  to  the  higher 
maximum  payment,  provided  that  the 
material  features  of  the  Target  Class 
plan  and  the  relationship  of  such  plan 
to  the  Purchase  Class  shares  are 
disclosed  in  an  effective  registration 
statement. 

16.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16619  (Nov.  2, 1988).  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed,  adopted  or 
amended. 

17.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  this  application  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
a  Fund  may  make  pursuant  to  its  rule 
12b-l  distribution  plan  or  non-rule  12b- 
1  shareholder  services  plan  in  reliance 
on  the  exemptive  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
[PR  Doc.  95-2753  Filed  2-3-95:  8:45  am) 

BILUMG  CODE  801»-01-M 


Pnvestment  Company  Act  Release  No 
20871:811-7125] 

Rivers  Funds;  Notice  of  Application 

January  31. 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANT:  Rivers  Funds. 

RELEVANT  ACT  SECTION:  Section  8(f)  of 
the  Act. 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  it  has  ceased  to 
be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  November  16. 1994.  and  refiled 
January  26,  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  27, 1995,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  N.W..  Washington,  D.C.  20549. 
Applicant,  Federated  Investors  Tower, 
Pittsburgh,  Pennsylvania  15222-3779. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-0584.  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  registered  as  an  open- 
end,  diversified  management  company 
under  the  Act  and  organized  as  a 
business  trust  under  the  laws  of  the 
Commonwealth  of  Massachusetts.  On 
November  23.  1993,  applicant  filed  a 
Notification  of  Registration  under  the 
Act  and  a  registration  statement  under 
the  Securities  Act  of  1933  (the  "1933 
Act  ")  to  register  an  indefinite  number  of 
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shares.  Applicant  never  made  a  public 
offering  of  its  securities  and  its 
registration  statement  under  the  1933 
Act  was  withdrawn  pursuant  to  rule  477 
of  Regulation  C  of  the  1933  Act  as  of 
December  29, 1993. 

2.  Applicant  has  no  shareholder, 
liabilities,  or  assets.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

3.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  to  wind  up  its  affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
|FR  Doc.  95-2817  Filed  2-3-95;  8;45  amj 

BILLING  CODE  8010-01-M 

[Rel.  No.  IC-20870  /  812-0430] 

The  Dreyfus/Laurel  Funds,  Inc.  et  al.; 
Notice  of  Application 

January  30. 1995. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1949  (the  "Act"). 

APPLICATIONS:  The  Dreyfus/Laurel 
Funds.  Inc.  ("Dreyfus/Laurel  Funds") 
and  The  Dreyfus/Laurel  Investment 
Series  ("Dreyfus/Laurel  Series"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  17(b)  granting  an 
exemption  from  section  17(a),  and 
under  section  17(d)  and  rule  17d-l 
permitting  certain  joint  transactions. 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  Dreyfus 
International  Equity  Allocation  Fund 
(the  "Acquiring  Fund"),  a  series  of 
Dreyfus/Laurel  Funds,  to  acquire  all  of 
the  assets  of  Dreyfus/Laurel 
International  Fund  (the  "Acquired 
Fund"),  a  series  of  Dreyfus/Laurel 
Series.  (The  Acquiring  Fund  and  the 
Acquired  Fund  are  referred  to 
individually  as  a  "Fund"  and 
collectively  as  the  "Fund.")  Because  of 
certain  a^iliations,  the  two  series  may 
not  rely  on  rule  17a-8  under  the  Act. 
FILING  DATE:  The  application  was  filed 
on  January  11.  1995. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 


February  24, 1995,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  afTidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notificatioA  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicant,  200  Park  Avenue,  New  York, 
New  York  10166. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574.  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Acquiring  Fund  is  one  of 
nineteen  series  of  Dreyfus/Laurel  Funds, 
a  Maryland  corporation.  Dreyfus/Laurel 
Funds  is  registered  as  an  open-end 
management  investment  company  and 
the  shares  of  the  Acquiring  Fund  are 
registered  under  the  Securities  Act  of 
1933.  The  Acquired  Fund  is  one  of  three 
series  of  Dreyfus/Laurel  Series,  a 
Massachusetts  business  trust.  Dreyfus/ 
Laurel  Series  is  registered  as  an  open- 
end  management  investment  company 
and  the  shares  of  the  Acquired  Fimd  are 
registered  under  the  Securities  Act. 

2.  The  Dreyfus  Corporation 
("Dreyfus")  serves  as  the  investment 
manager  to  each  Fund.  Dreyfus  is  a 
wholly-owned  subsidiary  of  Mellon 
Bank.  N.A.  ("Mellon"),  which  in  turn  is 
a  wholly-owned  subsidiary  of  Mellon 
Bank  Corporation. 

3.  Mellon  holds  with  power  to  vote 
more  than  50%  of  the  outstanding 
shares  of  the  Acquiring  Fund  and 
controls  Dreyfus.  The  Acquiring  Fund 
currently  offers  two  classes  of  shares, 
Investor  Class  shares  and  Class  R  shares. 
Class  R  shares  are  sold  primarily  to  bank 
trust  departments  and  other  financial 
service  providers.  The  objective  of  the 
Acquiring  Fund  is  to  exceed  the  total 
return  of  the  Morgan  Stanley  Capital 
hitemational — Eiu-ope  Australia  Far  Ea.st 
Index  benchmark  through  active  stock 
selection,  country  allocation  and 
currency  allocation.  The  Acquired 
Fund,  currently  offering  only  Investor 
Class  shares,  seeks  long-term  growth  in 
capital  by  investing  in  common  stocks 
and  securities  convertible  into  common 


stock  of  companies  located  outside  the 
United  States.  Neither  Fund  imposes  a 
sales  charge  in  connection  with  the 
purchase  or  redemption  of  shares. 

4.  The  Acquiring  Fund  proposes  to 
acquire  all  or  substantially  all  of  the 
assets  of  the  Acquired  Fund  in  exchange 
for  Investor  Class  shares  of  the 
Acquiring  Fund  on  or  about  May  1, 
1995.  the  closing  date.  The  number  of 
full  and  fractional  Investor  Class  shares 
of  the  Acquiring  Fund  to  be  issued  to 
shareholders  of  the  Acquired  Fund  will 
be  determined  on  the  basis  of  the 
relative  net  asset  values  of  the  Acquired 
Fund  and  the  Acquiring  Fund.  After  the 
closing  date,  the  Acquired  Fund  will 
liquidate  and  distribute  pro  rata  to  its 
shareholders  of  record  the  Investor  Class 
shares  of  the  Acquiring  Fund  received 
by  it  in  the  reorganization.  After  such 
distribution  and  the  winding  up  of  its 
affairs,  the  Acquired  Fund  will  be 
terminated. 

5.  An  agreement  and  plan  of 
reorganization  (the  "Reorganization 
Agreement")  was  unanimously 
approved  by  the  board  of  directors  of 
Dreyfus/Laurel  Funds,  including  the 
non-interested  directors,  and  by  the 
board  of  trustees  of  the  Dreyfus/Laurel 
Series,  including  the  independent 
trustees,  on  December  20. 1994.  In  the 
assessment  of  the  reorganization  and  the 
terms  of  the  Reorganization  Agreement, 
the  factors  considered  by  the  boards  of 
Dreyfus/Laurel  Funds  and  Dreyfus/ 
Laurel  Series  included:  (a)  the  relative 
past  growth  in  assets  and  investment 
performance  of  the  Funds;  (b)  the  future 
prospects  of  the  Funds,  both  under 
circumstances  where  they  are  not 
reorganized  and  where  they  are 
reorganized;  (c)  the  compatibility  of  the 
investment  objectives,  policies  and 
restrictions  of  the  Acquiring  Fund  and 
the  Acquired  Fund;  (d)  the  effect  of  the 
reorganization  on  the  expense  ratios  of 
each  Fund;  (e)  the  costs  of  the 
reorganization  to  the  Funds;  (f)  whether 
any  future  cost  savings  could  be 
achieved  by  combining  the  Funds;  (g) 
the  tax-free  nature  of  the  reorganization; 
and  (h)  alternatives  to  the 
reorganization. 

6.  The  Dreyfus/Laurel  Series  will 
submit  the  proposed  reorganization  plan 
to  the  shareholders  of  the  Acquired 
Fund  for  their  approval  at  a  meeting 
expected  to  be  held  in  April,  1995. 
Shareholders  of  the  Acquired  Fund  will 
receive  a  notice  of  the  special  meeting 
of  shareholders  and  a  prospectus/proxy 
statement.  A  majority  of  the  outstanding 
shareholders  of  the  Acquired  Fund  must 
approve  the  reorganization.  The 
expenses  of  the  reorganization  will  be 
borne  by  Dreyfus.  In  addition  to 
shareholder  approval,  the 
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consummation  of  the  reorganization  is 
conditioned  upon  receipt  from  the  SEC 
of  the  order  requested  herein. 

Applicants'  Legal  Analysis 

1.  Section  17(a)  of  the  Act,  in 
pertinent  part,  prohibits  an  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  a  person,  acting  as  principal,  fixim 
selling  to  or  purchasing  from  such 
registered  company,  any  security  or 
other  property.  Section  17(b)  provides 
that  the  SEC  may  exempt  a  transaction 
from  section  17(a)  if  evidence 
establishes  that  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  that  the  proposed 
transaction  is  consistent  with  the  policy 
of  the  registered  investment  company 
concerned  and  with  the  general 
purposes  of  the  Act. 

2.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  the  assets 
involving  registered  investment 
companies  that  may  be  affiliated 
persons,  or  affiliated  persons  of  an 
affiliated  person,  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors/trustees  and/or 

•common  officers  provided  that  certain 
conditions  are  satisfied. 

3.  The  proposed  reorganization  may 
not  be  exempt  from  the  prohibitions  of 
section  17(a)  by  reason  of  rule  17a-8 
because  the  Acquiring  Fund  and  the 
Acquired  Fund  may  be  affiliated  for 
reasons  other  than  those  set  forth  in  the 
rule.  Mellon  ovims  100%  of  the 
outstanding  voting  securities  of  Dreyfus, 
the  adviser  to  the  Acquired  Fund.  In 
addition,  Mellon  holds  with  power  to 
vote  more  than  50%  of  the  outstanding 
voting  securities  of  the  Acquiring  Fund. 
Therefore,  the  Acquiring  Fund  may  be 
deemed  an  affiliated  person  of  the 
Acquired  Fund  for  reasons  not  based 
solely  on  their  common  adviser. 

4.  Applicants  believe  that  the  terms  of 
the  reorganization  satisfy  the  standards 
of  section  17(b).  Each  Fund's  board, 
including  the  disinterested  trustees  and 
directors,  has  reviewed  the  terms  of  the 
reorganization  and  have  found  that 
participation  in  the  reorganization  as 
contemplated  by  the  Reorganization 
Agreement  is  in  the  best  interests  of 
Dreyfus/Laurel  Funds,  Dreyfris/Laurel 
Series,  and  each  Fund,  and  that  the 
interests  of  existing  shareholders  of  each 
Fund  will  not  be  diluted  as  a  result  of 
the  reorganization.  Each  board 
considered  the  compatibility  of  the 
investment  objectives,  policies  and 


restrictions  of  the  two  Funds  and  found 
that  they  were  similar  in  that  both 
Funds  emphasized  investment  in 
international  equity  securities. 

5.  Section  17(d)  prohibits  any 
affiliated  person  of  a  registered 
investment  company,  acting  as 
principal.  fix)m  effecting  any  transaction 
in  which  such  registered  investment 
company  is  a  joint  participant  with  such 
person  in  contravention  of  SEC  rules 
and  regulations.  Rule  17d-l  provides 
that  no  joint  transaction  may  be 
consummated  unless  the  SEC  first 
approves  the  transaction. 

6.  The  Funds  may  be  affiliated 
persons  of  each  other,  and  the  proposed 
transaction  might  be  deemed  to  be  a 
joint  enterprise  or  other  joint 
arrangement.  Applicants  believe  that  the 
terms  of  the  reorganization  are 
consistent  with  the  provisions,  policies 
and  purposes  of  the  Act  in  that  they  are 
reasonable  and  fair  to  all  parties,  do  not 
involve  overreaching,  and  are  consistent 
with  the  investment  policies  of  each  of 
the  Funds.  The  participation  in  the 
reorganization  by  each  Fund  also  is  not 
on  a  basis  different  from  or  less 
advantageous  than  that  of  other 
participants. 

For  the  Commission,  bv  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-2818  Filed  2-3-95;  8:45  ami 
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(Release  No.  34-35298;  File  Nos.  SR-NYSE- 
94-48  and  SR-PSE  94-37] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange.  Inc.  and  the  Pacific  Stock 
Exchange,  Inc.,  Relating  to  the  Off-Site 
Storage  of  Customer  Options  Account 
Information 

January  30, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
December  20. 1994.  the  New  York  Stock 
Exchange.  Inc.  ("NYSE").^  and  on 
December  23. 1994.  the  Pacific  Stock 
Exchange.  Inc.  ("PSE")  (together,  the 
"Exchanges"),  submitted  to  the 
Securities  and  Exchange  Commission 

M5U.S.C.78s(b)(l)(l988). 

=  On  January  27. 1995.  the  NYSE  submitted  a 
letter  requesting  accelerated  approval  of  its 
proposal.  See  Letter  from  James  E.  Buck.  Senior 
Vice  President  and  Secretarv.  NYSE,  to  Glenn 
Barrentine.  Team  Leader.  Division  of  Market 
Regulation.  Commission,  dated  January  27. 1995 


("SEC"  or  "Commission")  the  proposed 
rule  changes  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  Exchanges.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons. 

I.  Self-Regulatory  Organizations' 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

Currently,  paragraph  (c). 
"Maintenance  of  Customer  Records  "  of 
NYSE  Rule  722.  "Supervision  of 
Accounts,"  and  paragraph  (d)(3). 
"Maintenance  of  Customer  Records  "  of 
PSE  Rule  9.18.  "Doing  a  Public  Business 
\n  Options."  require  that  background 
and  financial  information  of  customers 
be  maintained  at  both  the  branch  office 
servicing  the  customer's  account  and  at 
the  principal  supervisory  office  with 
jurisdiction  over  the  branch  office 
NYSE  Rule  722(c)  and  PSE  Rule 
9.18(d)(3)  also  require  that  copies  of 
account  statements  of  options  customers 
be  maintained  at  both  the  branch  office 
superx'ising  the  accounts  and  at  the 
principle  supervisory  office  with 
jurisdiction  over  that  branch  for  the 
most  recent  six-month  period.  The 
Exchanges  propose  to  amend  their  rules 
to  provide  that  the  customer 
information  and  account  statements 
currently  maintained  at  the  principal 
supervisory  office  may  be  maintained  at 
a  location  other  than  the  principal 
supervisory  office  if  the  documents  and 
information  are  readily  accessible  and 
promptly  retrievable. 

The  text  of  the  proposed  rule  changes 
IS  available  at  the  Office  of  the 
Secretary.  NYSE,  at  the  Office  of  the 
Secretary,  PSE,  and  at  the  Commission. 

11.  Self-Regulator>-  Organizations' 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

In  their  filings  with  the  Commission, 
the  self-regulatory  organizations 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  changes  and  discussed  any 
comments  they  received  on  the 
proposed  rule  changes.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organizations  have 
prepared  summaries,  set  forth  in  Section 
(A).  (B).  and  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 

(A)  Self-Begulatory  Organizations' 
Statements  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Changes 

Currently,  the  rules  of  the  NYSE  and 
the  PSE  require  that  both  the  branch 
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office  servicing  an  options  customer's 
account  and  the  principal  supervisory 
office  having  jurisdiction  over  the 
branch  office  retain  account  statements 
and  other  financial  and  background 
information  for  the  account  for 
supervisory  purposes.  With  advances  in 
data  storage  and  retrieval  capability 
available  through  optical  disks,  fax 
machines,  microfiche  and  computers, 
coupled  with  the  escalating  costs  of 
storing  records  on-site,  member 
organizations  increasingly  are  storing 
their  records  away  from  their  principal 
supervisory  offices. 

According  to  the  NYSE,  NYSE 
members  have  obtained  no-action 
positions  from  the  Options  Self- 
Regulatory  Council  ("OSRC")  3  on  a 
case-by-case  basis  when  moving  their 
operational  facilities  off-site.  The  OSRC 
has  determined  that  these  arrangements 
are  consistent  with  the  record  retention 
requirement  rules  so  long  as  the 
documents  are  readily  accessible  and 
promptly  retrievable.  In  view  of  the 
number  of  requests  received  by  the 
options  self-regulatory  organizations 
("SROs"),  the  OSRC  has  asked  each  of 
the  options  exchanges  and  NASD  to 
consider  amending  their  rules  to  permit 
the  principal  supervisory  office  to  store 
customer  account  information  off-site. 

The  Exchanges  propose  to  amend 
their  rules  accordingly.  The  Exchanges 
believe  that  the  off-site  storage 
arrangements  are  consistent  with  the 
record  retention  requirement  rules, 
provided  the  documents  are  readily 
accessible  and  promptly  retrievable.*  In 
addition,  the  Exchanges  do  not  believe 
that  the  supervisory  obligations  of 
member  organizations  will  be 
compromised  by  the  proposal  since 
members  will  continue  to  be  required  to 
maintain  customer  option  account 
documents  and  information  at  the 
branch  oifice  servicing  the  customer's 
account.  To  ensure  compUance  with  the 
provisions  of  the  rules,  the  Exchanges 
state  that  they  will  periodically  examine 


'  The  ORSC  is  a  committee  comprised  of 
representatives  from  each  of  the  options  exchanges 
and  the  National  Association  of  Securities  Dealers. 
Inc.  ("NASD").  The  OSRC  was  created  pursuant  to 
the  plan  submitted  by  the  options  SROb  under  Rule 
17d-2  of  the  Act  (••l7d-2  Plan").  The  l7d-2  Plan 
was  adopted  to  reduce  regulatory  duplication 
relative  to  options-related  sales  practice  matters  for 
a  large  number  of  firms  which  are  currently 
members  of  two  or  more  SKO*.  The  purpose  of  the 
OSRC  U:  (1)  to  administer  the  17d-2  Plan;  and  (2) 
to  address  options-related  sales  practice  mattera  In 
a  common  forum. 

••  The  NYSE  defines  "readily  accessible  and 
promptly  retrievable"  to  mean  that  the  requested 
information  will  he  available  by  noon  of  the  next 
business  day.  The  PSE  defines  "readily  accessible 
and  promptly  retrievable"  to  mean  that  the 
requested  information  can  be  returned  to  the 
principal  supervisory  office  generally  within  24 
hours. 


the  document  retrieval  capabilities  of 
member  firms  using  off-site  document 
storage  arrangements. 

The  Exchanges  believe  that  the 
proposed  rule  changes  are  consistent 
with  Section  6(b)  of  the  Act,  in  general, 
and  further  the  objectives  of  Section 
6(b)(5),  in  particular,  in  that  they  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  the  public  interest. 

Additionally,  the  NYSE  believes  that 
the  proposal  will  promote  the 
maintenance  of  fair  and  orderly  markets 
because  it  will  provide  member 
organizations  with  the  opportunity  to 
discharge  their  supervisory 
responsibilities  in  a  more  cost-effective 
manner,  thereby  improving  the 
efficiency  of  NYSE  member 
organizations,  and,  in  turn,  benefitting 
investors  in  the  marketplace.  Moreover, 
because  the  NYSE  does  not  believe  that 
the  proposal  will  compromise  the 
ability  of  members  to  satisfy  their 
supervisory  obligations,  the  NYSE 
believes  the  proposal  is  consistent  with 
the  protection  of  investors. 

(B)  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

The  Exchanges  do  not  believe  that  the 
proposed  rule  changes  will  impose  any 
burden  on  competition  that  are  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others. 

No  written  comments  were  either 
received  or  requested. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

The  Exchanges  have  requested  that 
the  proposed  rule  changes  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 

The  Commission  believes  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  in  that 
they  are  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices,  to 
facihtate  transactions  in  securities,  and 


to  protect  investors  and  the  public 
interest.' 

Specifically,  by  allowing  off-site 
storage  of  customer  account  information 
maintained  at  supervisory  offices,  the 
Commission  believes  that  the  proposal 
should  provide  the  Exchanges'  members 
with  a  cost-effective  means  to  utilize 
computers,  facsimile  machines,  optical 
disks,  and  other  technology  to  store  the 
required  customer  account  information 
off-site  while  ensuring  that  member 
firms  will  continue  to  have  easy  access 
to  all  of  the  customer  account 
information  necessary  to  discharge  their 
supervisory  responsibilities.  In  this 
regard,  the  proposals  provide  that 
options  customer  account  information 
stored  off-site  must  be  "readily 
accessible  and  promptly  retrievable,"* 
thereby  preserving  the  ability  of  the 
Exchanges  to  access  and  investigate 
customer  account  records.  The 
Commission  notes  that  the  Exchanges 
plan  to  periodically  examine  the 
document  retrieval  capabilities  of 
member  firms  using  off-site  storage 
arrangements.  Thus,  the  Commission 
believes  that  both  proposals  strike  a 
reasonable  balance  between  the 
Exchanges'  interest  in  allowing  member 
organizations  to  reduce  the  cost  of 
storing  customer  account  information 
and  ensuring  that  the  information 
continues  to  be  available  for  supervisory 
purposes. 

In  addition,  the  Commission  believes 
that  it  is  reasonable  for  the  Exchanges  to 
allow  off-site  storage  of  customer 
account  information  maintained  at 
supervisory  offices,  but  not  of  account 
information  stored  at  branch  offices, 
because  branch  offices  are  responsible 
for  the  day-to-day  administration  of 
customer  accounts  and  require 
immediate  access  to  account 
information.  For  example,  by  continuing 
to  require  branch  offices  to  store 
customer  account  information  on-site, 
the  proposal  facilitates  broker 
compliance  with  the  suitability 
requirements  applicable  to  options 
customers. 

The  Commission  finds  good  cause  for 
approving  the  Exchanges'  proposals 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  because  the 
proposals  are  identical  to  previously 
approved  proposals  submitted  by  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE").  the  Philadelphia  Stock 
Exchange,  Inc.  ("PHLX")  and  the 
American  Stock  Exchange,  Inc. 


M5  U.S.C.  78f(b)(5)  (1988). 
"See  note  4.  supra. 


C'Amex").'  The  CBOE  and  PHLX 
proposals  were  subject  to  the  full  notice 
and  conunent  period  and  the 
Commission  received  no  comments  on 
those  proposals.  Therefore,  the 
Commission  believes  it  is  consistent 
with  Sections  6(b)(5)  and  19(b)(2)  of  the 
Act  to  approve  the  Exchanges'  proposals 
on  an  accelerated  basis. 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submitt  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  vnritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  vn-itten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  FifWi  Street.  NW.. 
Washington,  DC.  Copies  of  each  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
respective  above-menUoned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  February  24, 1995. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  changes  (File  Nos.  SR- 
NYSE-94--J8  and  SR-PSE-94-37)  are 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  95-2751  Filed  2-3-95:  8:45  am] 

BILUNO  COOE  80tO-«Hi 


See  Securities  Exchange  Ac;i  Release  Nos.  34899 
(October  26,  1994).  59  FR  54929  (November  2  1994) 
(order  approving  File  No.  SR-CBOE-«4-30)-  34909 
(October  27. 1994).  59  FR  55144  (November  3, 1994) 
(order  approving  File  Na  SR-PHLX-94-35)-  and 
34913  (October  28,  1994).  59  FR  55300  {November 
4. 1994)  (order  approving  File  No.  SR-Am«i-»4- 
37). 

"15U.S.C7at(b)(2)(l»82). 
•17  CFR  20O.3O-^(a)(l2)  (1994 J. 


[Release  No.  34-05297;  File  No.  SR-CBOE- 

Self-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  to  a 
Proposed  Rule  Change  by  tiie  Chicaoo 
Board  Options  Exchange,  Inc.  Relating 
to  As-of-Add  Sutmissions 

January  30,  1995. 

On  December  1, 1994,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 

Z'n^.^^!"^^^"^'  P"«"ant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")'  and  Rule  19b-4 
thereunder,^  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
relating  to  the  fees  assessed  by  the 
Exchange  against  members  pursuant  to 
Exchange  Rule  2.26  for  submitting  trade 
information  under  Exchange  Rule  6  513 
after  the  trade  date  (each  an  "as-of- 
add").  Notice  of  the  proposal  and  the 
Commission's  order  granting  partial 
accelerated  approval  of  the  proposal 
appeared  in  the  Federal  Register  on 
January  12,  1995.'«  No  comment  letters 
vvere  received  on  the  proposed  rule 
change.  This  order  approves  the 
remaining  portion  of  the  CBOE 
proposal. 

The  purpose  of  the  proposed  rule 
change  was  to  amend  the  as-of-add  fee 
pilot  program  in  three  ways  and  to  have 
the  pilot  program,  as  amended,  made 
permanent.  The  Commission  has 
already  approved  those  portions  of  the 
proposal:  (1)  Permanently  approving  the 
as-of-add  fee  pilot  program;  (2)  placing 
a  ceiling  on  the  monthly  as-of-add  fee 
that  can  be  assessed  against  individual 
and  clearing  members  pursuant  to  CBOE 
Rule  2.26;  and  (3)  amending  Rule  2.26 
to  authorize  the  Exchange  to  suspend 
rule  2.26  (and  thereby  waive  the  as-of- 
add  fees  that  would  otherwise  be  due) 
in  exigent  circumstances.' 

The  only  portion  of  the  proposal 
which  has  not  yet  been  approved  by  the 
Commission  is  a  proposed  amendment 
to  CBOE  Rule  17.50(g)  to  include  a  fine 
schedule  for  substantial  and  repeated 
submissions  by  members  of  as-of-adds 
("Minor  Rule  Plan  AmRndment"). 
Specifically,  any  member  who  exceeds 
the  as-of-add  rate  considered  nominal 
under  Rule  2.26  by  three  times  or  more 


for  two  consecutive  months*  would  be 
subject  to  a  fine  of  $250  for  the  first 
offense  $500  for  the  second  offense,  and 
$1,000  for  each  offense  thereafter 
oa:urring  during  any  12-month  period.' 
1  he  fines  imposed  pursuant  to  Rule 
17.50(g)  would  be  in  addition  to  any 
fees  due  under  Rule  2.26  and  would 
serve  to  penalize  those  members  who 
submit  the  greatest  number  of  excessive 
as-of-add  trades.  Furthermore,  in  any 
circumstance  in  which  a  member's  use 
of  as-of-adds  suggests  that  it  may  be 
appropriate  to  impose  more  severe 
disciplinary  sanctions  than  would  be 
provided  for  under  Rule  17.50(g).  the 
member  would  be  subject  to 
investigation  and  discipline  in 
accordance  with  Chapter  XVIII  of 
CBOE's  rules.' 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5).9 
Specifically,  the  Commission  finds  that 
incorporating  a  fine  schedule  into  Rule 
17.50(g)  for  substantial  and  repeated 
submissions  of  as-of-adds  fees  addresses 
the  suggestions  previously  noted  by  the 


'  15  l;^^S.C  788(b)(1)  (1988). 

M7  CFR  240.19b-«  (1992). 

'Among  other  things.  Rule  6.51  requires  that 
each  transaction  be  immadiateiy  reportMl  to  the 
Exchange  in  a  form  and  manner  prescribed  by  the 
Exchange.  See  Rule  6.51(a). 

*See  Securities  Exchange  .Act  Release  No.  35190 
(Januarys,  1995).  60  FR  3008  (January  12  1995) 
("Exchange  Act  Release  No.  35190") 

=  Id. 


"The  nominal  as-of.add  rate  is  currenllv  2  4%  of 
an  mdividual  members  monthly  trades  and  1  2% 
ol  3  clearing  members  monthly  trades. 
Accordingly,  fines  under  this  proposal  would 
currently  be  triggered  for  an  individual  member 
whenever  that  member's  as-of-add  submissions 
equal  or  exceed  7.2%  of  total  trade  submission,  in 
each  of  tviro  consecutive  month*,  while  Hnes  lo 
c  earing  firms  would  be  triggered  whenover  a 
ciearitjg  member's  as-of-add  submissions  equal  or 
exceed  3.6%  of  total  trade  submissions  foreach  of 
iwu  consecutive  months. 

'  These  fines  would  be  assessed  on  a  rolling  basw. 
^or  example,  an  individual  member  who  is  i.ited  for 
a  first  offense  for  a  minor  rule  violation  for 
ex<,eeding  the  nominal  allowable  number  of  as^jf- 
adds  by  three  or  more  times  during  each  of 
December  and  January  would  be  fined  for  a  second 
offense  if  that  member  again  exceeds  the  allowable 
number  of  as-of-adds  by  three  or  more  times  during 
l-ebniary.  See  Exchange  Act  Release  No.  35190 
supra  note  4. 

•The  CBOE  has  issued  a  Regulatory  Circular  to 
members  describing  the  portions  of  the  proposaJ 
previously  approved  and  the  Minor  Rule  Plan 
Amendment.  The  Commission  notes,  however,  that 
this  Regulatory  Circular  stated  that  the  Minor  Rule 
P.an  Amendment  would  apply  retroactively  as  of 
January  1 .  1995.  See  CBOE  Regulatory  Circular 
K094-^J5.  dated  December  28.  1994.  Because  the 
Commission  generally  does  not  approve  the 
retroactive  application  of  rule  changes,  particulariy 
wiin  regard  to  the  assessment  of  fws  and  fines 
immediately  foUowring  approval  of  the  Minor  Rule 
Plan  Amendment,  the  Exchange  will  issue  another 
Regulatory  Circular  noticing  members  of  the 
approval  and  the  revised  implementation  date  for 
Mmor  Rule  Plan  Amendment,  which  is  tenutiveW 
scheduled  for  February  1. 1995.  This  Regulatory 
Ci.'cular  will  also  emphasize  that  serious  instances 
or  extended  periods  of  as-of-add  submissions  will 
be  subject  to  investigation  and  possible  disciplinarv 
action  notwithstandLng  Rule  1 7.50(g). 
''15U.S.C78r[bHS)(1988). 
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Commission  concerning  the  assessment 
of  as-of-add  fees*"  and  may  serve  to 
further  reduce  the  total  number  of  as-of- 
adds  by  pro\dding  a  clear  sanction  in 
those  circumstances  in  which  discipline 
is  clearly  appropriate.  As  a  result,  the 
Commission  believes  that  the  proposal 
should  beneHt  all  Exchange  members, 
and  ultimately  investors,  by  increasing 
the  efficiency  with  which  Exchange 
transactions  are  processed  as  well  as 
helping  the  Exchange  to  defray  the 
additional  costs  it  incurs  with  the 
processing  of  as-of-adds. 

The  Commission  believes  that  an 
exchange's  ability  to  effectively  enforce 
compliance  by  its  members  and  member 
organizations  with  Commission  and 
Exchange  rules  is  central  to  its  self- 
regulatory  functions.  The  inclusion  of  a 
rule  in  an  exchange's  minor  rule 
violation  plan,  therefore,  should  not  be 
interpreted  to  mean  that  it  is  not  an 
important  rule.  On  the  contrary,  the 
Commission  recognizes  that  the 
inclusion  of  minor  violations  of 
particular  rules  under  a  minor  rule 
violation  plan  may  make  the  exchange's 
disciplinary  system  more  efficient  in 
prosecuting  more  egregious  and/or 
repeated  violations  of  these  rules, 
thereby  furthering  its  mandates  to 
protect  investors  and  the  public  interest. 

The  Commission  believes  that  adding 
the  Minor  Rule  Plan  Amendment  is 
consistent  with  Sections  6(b)(5)  and 
6(b)(6)  of  the  Act  in  that  the  purpose  of 
Rule  17.50  is  to  provide  for  a  response 
to  a  violation  of  Exchange  rules  or 
policy  when  a  meaninghil  sanction  is 
needed,  but  when  initiation  of  a 
disciplinary  proceeding  pursuant  to 
CBOE  Rule  17.2  et  seq.  is  not  suitable 
because  such  a  proceeding  would  be 
more  costly  and  time-consuming  than 
would  be  warranted  given  the  nature  of 
the  violation.  Rule  17.50  provides  for  an 
appropriate  response  to  minor 
violations  of  certain  Exchange  rules, 
while  preserving  the  due  process  rights 
of  the  party  accused  through  specified, 
required  procedures. 

Furthermore,  the  Commission  finds 
that  violations  of  the  Minor  Rule  Plan 
Amendment  are  objective  and  easily 
verifiable,  thereby  lending  itself  to  the 
use  of  expedited  proceedings. 
Noncompliance  with  Rule  17.50(g)  may 
be  determined  objectively  and 
adjudicated  quickly  without  the 
complicated  factual  and  interpretative 
inquiries  associated  with  more 
sophisticated  Exchange  disciplinary 
proceedings.  If  the  Exchange  determines 
that  a  violation  of  Rule  17.50(g)  is  not 
minor  in  nature,  the  Exchange  retains 


the  discretion  to  initiate  full 
disciplinary  proceedings  in  accordance 
with  Chapter  XVII  of  CBOE's  rules.  The 
Commission  expects  the  CBOE  to  bring 
full  disciplinary  proceedings  in 
appropriate  cases  (e.g.,  in  cases  where 
the  violation  is  egregious  or  where  there 
is  a  history  or  pattern  of  repeat 
violations). 

The  Commission  finds  good  cause  for 
approving  the  Minor  Rule  Plan 
amendment  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
filing  thereof  in  the  Federal  Register  in 
order  to  provide  the  Exchange  with 
adequate  time  to  notify  members  of  the 
approval  of  the  Minor  Rule  Plan 
Amendment  prior  to  the  scheduled 
implementation  date  of  February  1, 
1955."  Because  any  fines  to  be  assessed 
pursuant  to  the  Minor  Rule  Plan 
Amendment  will  be  based  on  calendar 
month  submissions  of  as-of-adds, 
accelerated  approval  will  allow  the 
Exchange  to  begin  receiving  the  benefits 
of  the  rule  without  having  to  delay 
implementation  for  an  additional 
month.  Additionally,  because  the 
Exchange  has  already  distributed  a 
Regulatory  Circular  to  members  stating 
that  the  Minor  Rule  Plan  Amendment, 
once  approved,  would  be  given 
retroactive  effectiveness  to  January  1, 
1995,'^  members  are  already  on  notice 
of  the  proposal  and  will  not,  in  the 
Commission's  opinion,  be  harmed  by 
shifting  the  implementation  date  to 
February  1. 1995.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  Sections  6(b)(5)  and  19(b)(2)  of  the 
Act  to  approve  the  remaining  portion  of 
the  proposed  rule  change  on  an 
accelerated  basis. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-94-50)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Vepu  ty  Secretary. 

(PR  Doc.  95-2750  Filed  2-3-95;  8:45  am] 

BIUJNC  CODE  S010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Declaration  of  Disaster  Loan  Area 
#2760  California;  Declaration  of 
Disaster  Loan  Area  (Amendment  #1) 

The  above-numbered  Declaration  is 
hereby  amended,  effective  immediately. 


'"See  Securities  Exchange  Act  Release  No.  34783 
(October  3.  1994).  59  PR  51459  (October  11. 1994). 


' '  See  supra  note  8. 
"Id. 

"15  U.S.C.  788(b)(2)  (1988). 

'<  17  CFR  200.30-3(a)(12)  (1994). 


to  establish  the  occurrence  as  resulting 
from  winter  storms  causing  flooding, 
landslides,  mud  and  debris  flows 
beginning  on  January  3, 1995, 
continuing. 

All  other  information  remains  the 
same,  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is 
March  13, 1995,  and  for  economic 
injury  the  deadline  is  October  10, 1995. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  January  30, 1995. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  95-2769  Filed  2-3-95;  8:45  am) 

BtLUNG  CODE  802S-O1-M 


Declaration  of  Disaster  Loan 
Area#2761,  Washington;  Declaration  of 
Disaster  Loan  Area 

Mason  County  and  the  contiguous 
counties  of  Grays  Harbor.  Jefferson, 
Kitsap,  and  Thurston  in  the  State  of 
Washington  constitute  a  disaster  area  as 
a  result  of  damages  caused  by  heavy 
rains  and  flooding  which  occurred 
throughout  December  of  1994. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
March  30, 1995  and  for  economic  injury 
until  the  close  of  business  on  October 
27, 1995  at  the  address  listed  below: 
U.S.  Small  Business  Administration, 
Disaster  Area  4  Office,  P.O.  Box  13795, 
Sacramento.  CA  95853-4795;  or  other 
locally  announced  locations. 

The  Interest  Rates  Are: 


Percent 

For  Physical  Damage: 
Homeowners  With  Credit  Avail- 
eible  Elsewtiere  

8  000 

Homeowners  Wittiout  Credit 
Available  Elsewtiere 

4,000 

Businesses  With  Credit  Avail- 
at>le  Elsewtiere  

8.000 

Businesses  and  Non-profit  Or- 
ganizations Wittiout  Credit 
Available  Elsewtiere 

4  000 

Others  (Including  Non-profit  Or- 
ganizations) With  Credit 
Available  Elsewtiere 

7.125 

For  Ecorxxmc  Injury: 

Businesses  and  Small  Agricut- 
tural  Cooperatives  Without 
Credit  Available  Elsewhere  ... 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  276106  and  for 
economic  injury  the  number  is  844100. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 


Dated:  January  27, 1995. 
Philip  Uder.  || 
Administrator}^ 
IFR  Doa  95-2768  Filed  2-3-95:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
filed  during  the  Week  Ended  January 
27, 1995  ' 

The  following  Agreements  wer«  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  50092. 

Oote//7ed.  January  23.  1995. 

Parties:  Members  of  the  IntemaUonal 
Air  Transport  Association. 

Subject:  TC23  Telex  Mail  Vote  726 
Apply  Note  Oil  to  Ukraine-TC3  fares* 

Proposed  Effective  Date:  February  1, 

Docket  Number:  50093. 

Date  filed :]anuary  23,  1995. 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  TC12  Far«s  0457  dated 
January  20  1995,  US-UK  Add-on  Fares. 

Proposed  Effective  Date:  April  1 
1995.  ^ 

Myma  F.  Adams, 

Acting  Chief.  Documentary  Services  Division 
(FR  Doc.  95-2807  Filed  2-3-95;  8:45  ami 
UUJNO  COOe  4t1»«-i> 


Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  January  27, 1995 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Af^lications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Dock^  Number  50089. 
Date  filed  .January  23, 1995. 
Due  Date  for  Answers.  Conforming 
Applications,  orMotioh  to  Modify 
Scope:  January  26, 1995. 

Description:  Application  of  American 
Airlmes,  Inc.,  pursuant  to  49  U.S.C 


41108  and  Subpart  Q  of  the  Regulations, 
for  amendment  of  its  certificate  for 
Route  325  (restriction  removal, 
mandatory  Toronto  stop  betw^n 
Dallas/Ft.  Worth  and  Montreal). 
Docket  Number:  50090. 
Date  filed:  January  23, 1995. 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  21,  1995. 

Description:  ApplicaUon  of  LTU 
Lufttransport-Untemehmen  GmbH  & 
Co.  KG,  pursuant  to  49  U.S.C.  Section 
41302,  and  Subpart  Q  of  the 
Regulations,  applies  to  add  Tampa, 
Florida  to  its  Foreign  Air  Carrier  Permit 
as  a  coterminal  point  for  scheduled 
service  between  Germany  and  the 
United  States. 
Docket  Number:  50097. 
Date  filed:  January  26,  1995. 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  23,  1995. 

Description:  Application  of  American 
Airlines,  Inc.,  pursuant  to  49  USC  4112 
CFR  Part  377  and  Subpart  Q  of  the 
Regulations,  applies  for  renewal  of 
authority  to  serve  Istanbul  and  Ankara 
Turkey  on  segment  3  of  its  certificate  for 
Route  602,  issued  in  the  American-TWA 
Route  Transfer  by  Order  91-4-47,  April 
25.  1991.  Segment  3  authorizes  services: 
"Between  a  point  or  points  in  the 
United  States  (excluding  St.  Louis  MO 
and  New  York.  NY-Newark.  NJ)  and 
Barcelona,  Spain;  Casablanca,  Morocco- 
Istanbul  and  Ankara,  Turkey;  Austria: 
Bahrain;  Qatar;  and  the  United  Arab 
Emirates." 

Docket  Number:  50099. 
Date  filed:  January  26,  1995. 
Due  Date  for  Answers.  Conforming 
ApplicaUons,  or  Motion  to  Modify 
Scope:  February  23, 1995. 

Description:  Application  of 
Continental  Airhnes.  Inc.  pursuant  to 
Section  49  U.S.C  Section  41102  and 
Subpart  Q  of  the  Regulations,  requests 
renewal  of  its  Route  482  cerUficate 
authority  to  provide  scheduled  foreign 
air  transportion  of  persons,  property  and 
mail  between  Houston,  Texas  and 
London,  U.S.  and  to  integrate  its  Route 
482  authority  with  Continental 
authority  at  other  points. 
Docket  Number:  50102. 
Date  filed:  January  27. 1995. 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  24, 1995. 

Description:  Application  of  Air 
Operations  Of  Europe  AB.  pursuant  to 
Title  49  U.S.C.  Part  211  and  Subpart  Q 
of  the  Regulations,  applies  for  a  foreign 
air  carrier  permit  to  engage  in  the 
charter  foreign  air  transportation  of 
persons  and  property  between  a  point  or 


points  in  Sweden,  Denmark  and  Norway 
and  a  point  or  points  in  the  United 
States. 

Docket  Number:  50064. 

Date  filed:  January  26, 1995. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  23, 1995. 

«,^!,^"P'"'"'  Application  of  Trans 
World  Airlines.  Ina,  pursuant  to  49 
U.S.C.  SecUon  41101,  applies  for  a 
certificate  of  public  convenience  and 
necessity  to  engage  in  foreign  air 
transportation  of  persons,  property  and 
mail  between  St.  Louis,  on  the  one 
hand,  and  Toronto,  Canada,  on  the  other 
hand.  In  addition  to  its  Year  One 
proposal.  TWA  proposes  to  add  two 
additional  St.  Louis  -  Toronto 
frequencies  when  they  become  available 
in  Year  Three.  Therefore  it  is  appiyinc 
here  for  two  additional  Year  Three 
Toronto  frequencies. 
MjTna  F.  Adams, 

Acting  Chief,  Documentary  Services  Division 
(PR  Doc.  95-2806  Filed  2-3-95;  8:45  am| 
BILUNG  COOC  ««l».«-p 


Federal  Railroad  Administration 
Petition  for  a  Waiver  of  Compliance 

In  accordance  with  49  CFR  §§  21 1 .9 
and  211.41.  notice  is  hereby  given  that 
the  Federal  Railroad  Administration 
(FRA)  has  received  a  request  for  a 
waiver  of  compliance  with  certain 
requirements  of  Federal  raihtad  safely 
regulations.  The  individual  petitions  are 
described  below,  including  the  party 
.  seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  beine 
requested  and  the  petitioner's 
arguments  in  favor  of  relief. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  bv 
submitting  written  views,  data,  or' 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desire 
an  opportunity  for  oral  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
.specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  No.  HS-94-1]  and  must 
be  submitted  in  triplicate  to  the  Docket 
Clerk,  Office  of  Chief  Counsel.  Federal 
Railroad  Administration.  Nassif 
Building.  400  Seventh  Street.  S.W 
Washington,  DC.  20590. 
Communications  received  before  March 
1 7,  1995  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
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received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  segular  business 
hours  (9  a.m.-5  p.m.)  in  Room  8201, 
Nassif  Building,  400  Seventh  Street, 
S.W..  Washington,  D.C.  20590. 
The  waiver  petitions  are  as  follows: 

James  River  Corporation  (ZJRC);  FRA 
Waiver  Petitioa  Docket  Nos.  RSOR-94-1, 
RSOP-94-5,  RSAD-94-1,  HS-94-3,  RSEQ- 

94-7 

The  James  River  Corporation  seeks  a 
permanent  exemption  from  all  requirements 
associated  with  title  49  Code  of  Federal 
Regulations  parts  217,  Railroad  Operating 
Rules,  218,  Railroad  Operating  Practices,  219, 
Control  of  Alcohol  and  Drug  Use,  228,  Hours 
of  Service,  and  240,  Qualification  of 
Certification  Locomotive  Engineers.  The 
lames  River  Corporation  of)erates  a  plant 
railroad  inside  their  Naheola  paper  mill, 
located  in  Pennington,  Alabama,  and 
occasionally  operates  over  the  Meridian  and 
Bigbee  Railroad  (MBRR),  which  is  also 
owned  by  James  River  Corporation.  The 
method  of  operation  on  the  MBRR  is  yard 
limits.  The  petitioner  indicates  that  granting 
of  the  exemption  will  greatly  facilitate  the 
movement  of  cars  within  the  yard  limits  and 
is  in  the  public  interest  and  will  not 
adversely  affect  safety. 

Issued  in  Washington,  D.C.  on  January  31, 
1995. 

Phil  Olekszyk, 

Acting  Deputy  Associate  Administrator  for 
Safety  Compliance  and  Program 
Implementation. 
[FR  Doc.  9S-2804  Filed  2-3-95;  8:45  am) 

BlUmO  CODE  4»10-0»-P 


Petition  for  Waiver  of  Compliance 

In  accordance  with  49  CFR  §§  211.9 
and  211.41,  notice  is  hereby  given  that 
the  Federal  Railroad  Administration 
(FRA)  has  received  from  the  Indiana 
Railway  Museum  on  its  behalf  and 
behalf  of  Mr.  David  E.  McClure,  a  car 
owner,  a  request  for  waiver  of 
compliance  with  certain  requirements  of 
the  Federal  rail  safety  regulations.  The 
petition  is  described  below,  including 
the  regulatory  provisions  involved,  the 
nature  of  the  relief  being  requested  and 
the  petitioner's  arguments  in  favor  of 
relief. 

Indiana  Railway  Museum  (IRM) 
(French  Lick  West  Baden  and  Southern 
Railway)  FLWB;  Waiver  Petition 
Docket  Number  SA-94-9 

The  IRM  seeks  a  waiver  of  compliance 
from  certain  sections  of  the  Railroad 
Safety  Appliance  Standards  (49  CFR 
part  231).  IRM  is  requesting  a 
permanent  waiver  of  the  provisions  of 
49  CFR  231.13(b)(2)  requiring  that 
horizontal  end  handholds  be  flush  with 


or  project  not  more  than  1-inch  beyond 
surface  of  end  sill  and  231.13(b)(3) 
location:  Horizontal,  one  near  each  side 
of  each  end  on  face  of  platform  end  sill, 
projecting  downward.  The  IRM  request 
that  these  requirements  be  waived  for 
passenger  car  number  FLWB  500 
"Indianapolis."  Passenger  car  FLWB 
500  was  equipped  with  480  volt  wiring 
and  receptacles  which  necessitated  the 
B-end  horizontal  end  handholds  to  be 
bent  outward  in  excess  of  1-inch  from 
the  end  sill  to  provide  the  2-inch 
minimum  clearance. 

Passenger  car  FLWB  500 
"Indianapolis"  is  privately  owned  and 
is  available  for  charter  in  Amtrak  trains, 
excursion  railroads,  and  may  be  hauled 
in  freight  trains  during  some 
movements.  The  car  is  also  available  for 
use  in  Mexico. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportimity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  SA-94-9)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
FRA,  Nassif  Building,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590. 
Communications  received  before  March 
17, 1995  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  Room  8201, 
Nassif  Building,  400  Seventh  Street 
S.W.,  Washington,  D.C.  20590. 

Issued  in  Washington,  D.C.  on  January  31, 
1995. 

Phil  Olekszyk. 

Acting  Deputy  Associate  Administrator  for 
Safety  Compliance  and  Program 
Implementation. 
(FR  Doc.  95-2803  Filed  2-3-95;  8:45  am) 

BILLING  CODE  4910-06-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  order  12047  of  March 
27. 1978  (43  FR  13359,  March  29, 1978), 
and  Delegation  Order  No.  85-5  of  June 
27, 1985  (50  FR  27393,  July  2, 1985),  I 
hereby  determine  that  the  objects  in  the 
exhibit,  "Sacred  Art  of  Russia  ftt)m  Ivan 
the  Terrible  to  Peter  the  Great"  (see 
list  *)  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  of  the  objects  at 
the  Cobb  Galleria  Centre  of  Atlanta. 
Georgia  bom  on  or  about  May  12. 1995, 
to  on  or  about  July  25. 1995.  is  in  the 
national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  January  31, 1995. 
Les  Jin, 

General  Counsel. 
(FR  Doc.  95-2848  Filed  2-3-95;  8:45  am] 

BILLING  CODE  8230-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans'  Advisory  Committee  on 
Rehabilitation;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Veterans'  Advisory  Committee  on 
Rehabilitation,  authorized  by  38  U.S.C, 
Section  3121,  will  be  held  on  February 
12, 13,  and  14, 1995,  in  Washington, 
DC.  The  committee  will  meet  from  10 
a.m.  to  3  p.m.  on  February  12,  from  9 
a.m.  to  4  p.m.  on  February  13,  and  from 
9  a.m.  to  12  noon  on  February  14, 1995. 
The  purpose  of  the  meeting  will  be  to 
review  the  administration  of  veterans' 
rehabilitation  programs  and  to  provide 
recommendations  to  the  Secretary.  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  meeting 
room.  Due  to  changes  in  the  location  of 
the  meeting  area  each  day,  it  will  be 
necessary  for  those  wishing  to  attend  to 


<  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Neila  Sheahan  of  the  Office  of  the 
General  Counsel  of  USLA.  The  telephone  number  is 
202/619-5030.  and  the  address  is  Room  700.  U.S. 
Information  Agency.  301  4th  Street.  SW., 
Washington.  DC  20547. 


contact  Theresa  Boyd  at  200-273-7412 
prior  to  February  10. 1995.  Interested 
persons  may  attend,  appear  before,  or 
file  statements  with  the  Committee. 
Statements,  if  in  written  form,  may  be 
filed  before  or  within  10  days  after  the 
meeting.  Oral  statements  will  be  heard 
at  3:30  p.m.  on  February  13, 1995, 

Dated:  January  25, 1995. 

By  Direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
[FR  Doc.  95-2787  Filed  2-3-95;  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
ttie  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-^09),  5  U.S.C.  552b: 
DATE  AND  TIME:  February  8, 1995,  10:00 
a.m. 

PLACE:  825  North  Capitol  Street.  N.E., 
Room  9306,  Washington.  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro,  624th  Meeting — 
February  8, 1995,  Regular  Meeting  (10:00 
a.m.) 

CAH-l. 
Project  No.  2389-010,  Edwards 

Manufacturing  Company.  Inc.  and  City 

of  Augusta,  Maine 
CAH-2. 
Project  No.  2407-022,  Alabama  Power 

Company 
Project  Nos.  2376-009.  2466-011  and 

2514-010,  Appalachian  Power  Company 
Project  No.  432-011.  Carolina  Power  & 

Light  Company 
Project  No.  2541-010,  Cascade  Power 

Company 
Project  No.  2519-013,  Central  Maine  Power 

Company 
Project  Nos.  2396-004,  2397-004,  2399- 

005.  240O-O04,  2489-004  and  2490-003, 

Central  Vermont  Public  Service 

Company 
Project  No.  3862-014.  City  of  LeClaire, 

Iowa 
Project  No.  2446-008,  Commonwealth 

Edison  Company 
Project  Nos.  2436-025,  2447-025,  2448- 

032,  2449-022,  2450-021,  2451-020, 

2452-026, 2453-019, 2468-020.  2580- 

036  and  2599-024,  Consumers  Power 

Con^pany 


Project  No.  10371-005.  CPS  Products,  Inc. 
Project  No.  11 351-002.  Debra  Whitehead 
Project  No.  2608-004.  Decorative 

Specialties  International,  Inc. 
Project  No.  10661-020,  Indiana  Michigan 

Power  Company 
Project  No.  11392-004. )  &  T  Hydro 

Company 
Project  No.  10455-007.  JDJ  Energy 

Company 
Project  Nos.  2300-007.  2311-008,  2326- 

007,  2327-008  and  2422-009,  James 

River — New  Hampshire  Electric,  Inc. 
Project  No.  1922-015.  Ketchikan  Public 

Utilities 
Project  No.  10684-009.  Lansing  Board  of 

Water  and  Light 
Project  No.  2367-014,  Maine  Public 

Service  Company 
Project  No.  10895-004,  Michiana  Hydro- 
Electric  Power  Corporation 
Project  No.  9222-007,  Niagara  Mohawk 

Power  Corporation 
Project  No.  10047-004,  Northern  Hydro 

Consultants,  Inc. 
Project  Nos.  2440-018  and  2711-005, 

Northern  States  Power  Company 
Project  No.  1333-020.  Pacific  Gas  and 

Electric  Company 
Project  No.  2420-007,  PacifiCorp  Electric 

Operations 
Project  No.  2287-007  and  2288-009,  Public 

Service  Company  of  New  Hampshire 
Project  No.  2333-009,  Rumford  Falls 

Power  Company 
Project  No.  2689-004,  Scott  Paper 

Company 
Project  No.  2561-014,  Sho-Me  Power 

Corporation 
Project  No.  2392-011,  Simpson  Paper 

Company 
Project  No.  1394-015,  Southern  California 

Edison  Company 
Project  No.  2411-007,  SIS  Hydropower 

and  Dan  River,  Inc. 
Project  No.  11426-002,  T.A.  Keck,  III  and 

H.S.  Keck 
Project  No.  2544-011,  Washington  Water 

Power  Company 
Project  Nos.  2347-003  and  2348-006, 

Wisconsin  Power  &  Light  Company 
CAH-3. 

Docket  No.  RM93-23-O01,  Project 

Decommissioning  at  Relicensing 
Docket  No.  RM93-25-001,  Use  of  Resened 
Authority  in  Hydropower  Licenses  to 
Ameliorate  Cumulative  Impacts 
CAH-4. 
Project  No.  1333-003.  Pacific  Gas  and 
Electric  Company 
CAH-5. 
Project  No.  2157-084,  Snohomish  County 
Public  Utility  District  No.  1  and  City  of 
Everett,  Washington 
CAH-6. 
Project  Nos.  2396-003.  2397-003,  2399- 
004  and  2400-003,  Central  Vermont 
Public  Service  Corporation 
CAH-7. 


Project  No.  11465-001.  Androscoggin 
Hydrocleotidc  Company,  inc. 
CAH-8. 
Project  No.  4797-034.  Cogcneration.  Inc. 

Consent  Agenda — Electric 

CAE-1. 

Docket  No.  ER95-67-000,  WestPlains 
Energy,  a  division  of  UtiliCorp  United, 
Inc. 
CAE-2. 

Docket  No.  ER95-267-000,  New  England 
Power  Company 
CAE-3. 
Docket  No.  ER95-288-000.  Central  Maine 
Power  Company 
CAE-4. 
Docket  No.  ER93-985-000,  New  England 
Power  Pool 
CAE-5. 
Docket  No.  EL87-51-004,  Cajun  Electric 
Power  Cooperative,  Inc.  v.  Gulf  States 
Utilities  Company 
Docket  No.  ER88-4'7 7-004,  Gulf  States 
Utilities  Company 
CAE-6. 
Docket  No.  ER94-1 529-001,  Mid- 
Continent  Area  Power  Pool 
CAE-7. 

Docket  Nos.  ER93-465-006,  ER93-922- 
004,  ER93-507-O03,  EL93-^0-O02, 
EL94-1 2-002  and  EL93-28-002,  Florida 
Power  &  Light  Company 
CAE-8. 

Docket  No.  FA89-28-004.  System  Energy 
Resources,  Inc. 
CAE-9. 
Docket  No.  EG95-14-000,  Coulonge  Power 
and  Company,  Limited 
CAE-1 0. 
Docket  No.  EG95-1 5-000,  The  Power 
Generation  Company  of  Trinidad  and 
Tobago  Limited 
CAE-1 1. 
Docket  No.  AC95-1 9-000.  Century  Power 
Corporation 

Consent  Agenda — Oil  and  Gas 

CAG-1. 
Docket  No.  RP94-43-O09,  ANR  Pipeline 
Company 
CAG-2. 
Docket  No.  RP95-1 26-000,  Texas  Eastern 
Transmission  Corporation 
CAG-3. 
Docket  No.  RP93-36-011,  Natural  Gas 
Pipeline  Company  of  America 
CAG-4. 
Docket  No.  RP95-28-001,  Williams 
Natiu^l  Gas  Company 
CAG-5. 
Docket  Nos.  RP95-1 10-000  and  001, 
Williston  Basin  Interstate  Pipeline 
Company 
CAG-6. 
Docket  No.  RP95-2-000.  Williams  Natural 
Gas  Company 
CAG-7.  ■ 

Docket  No.  PR93-4-000.  Transok,  Inc. 
CAG-8. 


Omitted 
CAG-9.         , 

Docket  No.  RP91-41-030,  Columbia  Gas 
Transmission  Corporation 
CAG-IO. 

Docket  No$.  CP93-565-003  and  RP94- 
314-002.  Texas  Eastern  Transmission 
Corporation 
CAG-11. 

Docket  No.  RP94^09-000.  National  Fuel 
Gas  Supply  Corporation 
CAG-1 2. 
Docket  No.  RP95-47-000,  Southern 
Natural  Gas  Company 
CAG-1 3. 

Docket  Nosi  RP94-2 1-000.  001  and  RP94- 
CAG^m"*^'  ^*^'^''^™  ^''^'^'^^  ^^'^  Company 

Docket  No.  RP90-137-015.  Williston  Basin 
Interstate  Pipeline  Company 
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I P94-164-O05,  Trunkiine  Gas 


CAG-15. 

Docket  No.  RP91-26-012,  El  Paso  N.itural 
GasComti^ny 
CAG-1 6.  I 

Docket  No.  RP93-172-007  and  RP94-238- 
002,  Panhandle  Eastern  Pipe  Line 
Company 
CAG-1 7. 
Docket  No 
Company 
CAG-18. 
Docket  No.  $P94-428-000,  Natural  Gas 
Pipeime  Company  of  America 
CAG-1 9. 

Omitted 
CAG-20. 
Docket  No.  I^Py5-1 25-000,  Midwestern 
Gas  Transmission  Company 
CAG— 21- 

Docket  Nos.  TM94-4-32-001,  000  TM95. 
1-32-000  and  TM95-2-32-000. 
Colorado  Interstate  Gas  Company 
CAG— 22. 

Docket  No.  RM93-4-O07,  Standards  For 
Electronic  Bulletin  Boards  Required 
Under  Part  284  of  The  Commission's 
Regulations 
CAG-23. 

Docket  No.  RP94-220-005,  Northwest 
Pipeline  Corporation 
CAG-24. 

Docket  No.  RP94-43-008,  ANR  Pipeline 
Company  ii 
CAG-25.  11 

Docket  Nos.  RP90-108-027,  et  al  and 
RP91-82-017,  Columbia  Gas 
Transmission  Corporation 
Docket  No.  RP9O-107-023,  Columbia  Gulf 
Transmission  Company 
CAG-26. 

Docket  No.  CP91-2677-005,  Iroquois  Gas 

Transmission  System,  LP 
Docket  No.  CP89-^29-030,  Tennessee!  Gas 

Pipeline  Company 
Docket  No.  CP89-661-029,  Algonquin  Gas 
Transmission  Company 
CAG-27.  Omitted 
CAG-28.  Omitted 
CAG-29. 
Docket  Nos.  RP94-15O-001,  000,  002 
RP94-266-001  and  RP94-384-002,'aNR 
Pipeline  Company 
CAG-30. 

Docket  No.  RP93-10O-O01.  Dakota 
Gasification  Company  (successor-in- 


interest  to  Great  Plains  Gasification 

Associates) 
Docket  Nos.  RP94-208-001.  RP94-87-009 

RP94-122-O07,  RP94-169-007.  RP94-    ' 

195-006,  RP94-249-O05,  RP94-26(M)05 

RP94-305-003  and  RP94-364-002, 

Natural  Gas  Pipeline  Company  of 

America 
Docket  Nos.  RP94-222-O01,  RP93-151- 

016,  RP94-39-007,  RP94-202-002  and 

RP94-309-004,  Tennessee  Gas  Pipeline 

Company 
Docket  Nos.  RP94-298-001  and  TM94-14- 

29-001,  Transcontinental  Gas  Pipe  Line 

Corporation 
Docket  Nos.  RP94-347-O01,  RP94-150- 

003,  RP94-266-O02  and  RP94-384-003 

ANR  Pipeline  Company 
CAG-3 1. 

Docket  No.  RP85-202-O15,  Trunkiine  Gas 
Company 
CAG-32. 
Docket  Nos.  RP85-203-018  and  RP88- 
203-015,  Panhandle  Eastern  Pipe  Line 
Company 
CAG-33. 

Docket  Nos.  RP95-20-002  and  001. 
Southern  Natural  Gas  Company     * 
CAG-34. 

Docket  No.  RP94-1 84-001,  JMC  Power 
Projects  y.  Tennessee  Gas  Pipeline 
Company 

Docket  No.  RP94-261-003,  Tennessee  Gas 
Pipeline  Company 
CAG-35.  "    . 

Docket  No.  GP95-2-001 ,  Bureau  of  Land 
Management 
CAG-36.  Omitted 
CAG-37. 

Docket  Nos.  RP92-1 49-001,  002  and  003, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-38. 

Docket  No.  RP94-J21-004,  National  Fuel 
Gas  Supply  Corporation 
CAG-39. 

Docket  No.  MG88-7-O08.  Northern  Natural 
Gas  Company 
CAG-40. 
Docket  No.  CP93-20O-OO3.  CNG 

Transmission  Corporation 
Docket  No.  CP93-1 98-003,  Big  Sandy  Gas 
Company 
CAG-41. 
Docket  No.  CP94-1 09-001, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-4  2. 
Docket  No.  CP94-286-001.  Northern 
Natural  Gas  Company 
CAG-43.  ■ 

Docket  Nos.  CP94-1 12-001  and  CP88-94- 
009,  National  Fuel  Gas  Supply 
Corporation 
Docket  No.  CP94-794-000.  Empire  State 
Pipeline 
CAG-44. 

Docket  No.  CP92-498-005,  Trunkiine  Gas 
Company 
CAG-4  5. 
Docket  Nos.  CP92-508-006,  RP94-80-004 
005  and  006,  National  Fuel  Gas  Supply 
Corporation 
CAG-46. 


Docket  No.  CP93-258-004,  Mojave 
Pipeline  Company 
CAG-47. 

Docket  No.  CP93-281-O01,  Paiute  Pi.vline 
Company 
CAG-48. 
Docket  No.  CP93-567-001,  Texas  Gas 
Transmission  Corporation 
CAG-49. 

Docket  No.  CP94-137-001,  Tennessc-e  Gas 
Pipeline  Company 
CAG-50.  Omitted 
CAG-51. 
Docket  No.  CP94-207-002,  Southern 
California  Gas  Company 
CAG-52. 

Docket  Nos.  CP90-1050-000,  001.  002  hikI 
CP94-1 51-000,  Panhandle  Eastern  Pipe 
Line  Company 

Docket  No.  CP94-152-0O0.  Panhandle 
Field  Services  Company 
CAG-53. 

Docket  No.  CP95-1 16-000.  Natural  G.is 
Pipeline  Company  of  America  vs. 

Northern  Border  Pipeline  Company 
CAG-54.  Omitted 
CAG-55. 
Docket  No  RP94-315-000,  Columbia  (las 

Transmission  Corporation 
Docket  No.  CP95-1 73-000,  Wyoming 

Interstate  Company.  Ltd. 
Docket  No.  RP94-316-O00,  Columbia  Gas 

Transmission  Corporation  and 

Trailblazer  Pipeline  Qjmpany 
Docket  No.  CP94-724-000,  Trailblaz.-r 

Pipeline  Company 
Docket  No.  RP94-317-O00,  Columbia  Gas 

Transmission  Corporation 
Docket  No.  CP94-720-000,  Natural  Cis 

Pipeline  Company  of  America 
CAG-56. 
Docket  No.  GT94-67-000.  Texas  East-rn 

Transmission  Corporation 

Hydro  Agenda 
H-1. 
Reser\ed 

Electric  Agenda    "^^ 

E-1. 
Docket  No.  EL95-5-000.  General  EIm  trie 
Capital  Corporation.  Request  for 
declaratory  order. 


Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Docket  No.  P.M95-6-000,  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natural  Gas  Pipelines.  Notice 
requesting  comments. 

//.  Pipeline  Certificate  Matters 
PC-1. 
Reser\ed 

Dated:  February  1, 1995. 
Lois  D.  Cashell. 
Secretary. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

49  CFR  Parts  653  and  654 

[Docket  No.  92-H  or  f] 

RIN  2132-AA37;  2132-AA38 

Prevention  of  Prohibited  Drug  Use  in 
Transit  Operations;  Prevention  of 
Alcohol  Misuse  in  Transit  Operations 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Transit 
Administration  (FTA)  is  proposing  to 
amend  its  drug  and  alcohol  testing  rules 
to  exempt  volunteers  and  eliminate  the 
citation  requirement  in  the  non-fatal, 
post-accident  testing  provision 
applicable  to  non-rail  vehicles.  We  also 
seek  comment  on  whether  an 
"accident"  should  be  defined  to  include 
the  discharge  of  a  firearm  by  a  transit 
security  officer.  This  rule,  if  adopted,  is 
intended  to  increase  the  safety  of  mass 
transit  and  clarify  certain  provisions  in 
the  existing  rules. 

DATES:  Comments  on  these  proposed 
amendments  must  be  submitted  by 
April  7, 1995. 

ADDRESSES:  Comments  should  be  sent 
to:  Docket  Clerk,  Docket  No.  92-H  or  I. 
Federal  Transit  Administration. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Room  9316. 
Washington  DC  20590.  Comments  will 
be  available  for  inspection  at  this 
address  Monday  through  Friday  from  9 
a.m.  to  5  p.m.  If  you  would  like 
acknowledgment  of  receipt  of  your 
comment,  please  include  a  stamped, 
self-addressed  postcard  with  your 
comment. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
program  issues,  Judy  Meade  or  Rhonda 
Crawley  of  the  Office  of  Safety  and 
Security,  Federal  Transit 
Administration.  (202)  366-2896.  For 
legal  questions,  Nancy  M.  Zaczek  or 
Daniel  Duff.  Office  of  the  Chief  Counsel, 
Federal  Transit  Administration,  (202) 
366-4011. 

SUPPLEMENTARY  INFORMATION:  The  FTA 
proposes  to  make  the  following  changes 
to  its  drug  and  alcohol  testing  rules. 

I.  Volunteers 

Under  the  final  drug  and  alcohol 
rules,  published  in  the  Federal  Register 
on  February  15.  1994,  at  59  FR  7531- 
7611,  a  volunteer  who  performs  a  safety- 
sensitive  function  generally  is  subject  to 
testing  for  prohibited  drugs  and  the 
misuse  of  alcohol.  Since  issuance  of  the 
final  rules,  however,  a  number  of 


entities  have  urged  the  agency  to 
exempt  volunteers  fi^m  application  of 
the  rules,  contending  that  many 
volunteer  drivers  and  dispatchers  would 
be  unwilling  to  continue  to  provide  free 
services  if  they  are  subject  to  drug  and 
alcohol  testing.  Indeed,  volunteers  may 
have  a  heightened  concern  about 
privacy  and  related  issues  that  arise  in 
connection  with  drug  and  alcohol 
testing  since  they  are  not  paid  for  their 
services  and  often  are  not  entitled  to  the 
benefits  paid  employees  receive. 
Moreover,  organizations  that  use 
volunteer  drivers  are  concerned  about 
the  practicality  and  cost  of  covering 
volunteers  under  the  rules. 

To  help  frame  this  issue,  we  provide 
the  following  general  information  about 
the  role  of  volunteers  in  mass 
transportation  activities.  Volunteers  are 
used  by  a  number  of  entities, 
particularly  recipients  of  FTA  formula 
funding  for  nonurbanized  areas 
(formerly  the  section  18  program), 
which  means  that  most  such  entities  are 
not  required  to  implement  the  drug  and 
alcohol  testing  program  until  January  1, 
1996.  the  implementation  date  for  small 
operators.  According  to  letters  we  have 
received,  a  typical  volimteer  is  a 
community-minded  senior  citizen. 
Many  volimteers  act  as  drivers,  but  at 
least  one  agency  uses  volunteers  to 
dispatch  vehicles  bom  their  homes.  The 
volunteers  generally  donate  their  time 
and  often  their  own  vehicles.  In  return, 
they  often  are  reimbursed  for  mileage 
costs:  some  also  are  reimbursed  for 
maintenance  costs. 

Entities  that  use  volunteers  often 
principally  serve  the  elderly  and 
persons  with  disabilities;  one  agency 
notes  that  it  does  not  serve  anyone 
under  the  age  of  60.  Several  FTA 
recipients  or  subrecipients  lease 
vehicles  to  the  American  Red  Cross, 
which  often  uses  volunteer  drivers. 
Most  serve  spjirsely  populated  areas; 
one  agency  indicates  that  it  serves  five 
rural  communities  with  a  combined 
population  of  6.000  persons. 

The  number  of  volunteers  used  by  the 
agencies  varies  greatly;  for  example,  one 
agency  uses  30  volunteers,  another  450. 
One  agency  reported  that  it  provided 
16,000  trips  using  volunteer  drivers, 
another  11.700  trips.  One  organization 
indicated  that  70  percent  of  the  trips  it 
provided  were  for  medical  purposes. 

Accordingly.  FTA  seeks  comment  on 
whether  volunteers  should  be  excluded 
from  coverage  under  the  rules.  Does  the 
potential  loss  of  volunteer  services  from 
application  of  the  rules  outweigh  any 
safety  issues?  Are  those  who  volunteer 
their  services  unlikely  or  less  likely  to 
take  prohibited  drugs  or  operate  a 
vehicle  while  alcohol  impaired?  Do  the 


affected  organizations  evaluate  their 
volunteers'  performance?  We  note, 
moreover,  that  FTA  is  the  only  DOT 
drug  and  alcohol  program  specifically  to 
require  testing  of  volunteers,  although 
the  Federal  Highway  Administration's 
testing  of  those  required  to  hold  a 
Commercial  Driver's  License  (CDL) 
would  apply  to  any  volunteers  in  that 
category. 

11.  Post-Accident  Testing 

The  FTA  proposes  to  change  sections 
653.45(a)(2)(i)  and  654.33(a)(2)(i).  which 
require  a  post-accident  drug  and  alcohol 
test  after  a  non-fatal  accident  when  the 
mass  transit  vehicle  involved  is  a  bus. 
van,  electric  bus.  or  automobile.  Those 
sections  currently  require  a  post- 
accident  test  if.  among  other  things,  the 
operator  of  the  mass  transit  vehicle 
involved  in  the  accident  receives  a 
citation  from  a  State  or  local  law 
enforcement  official. 

We  have  been  advised  that  an 
operator  of  a  mass  transit  vehicle  rarely 
receives  a  citation  from  the  police,  or.  if 
one  is  issued,  often  it  is  several  days  or 
weeks  after  the  accident.  Because  a  post- 
accident  test  must  be  conducted  as  soon 
as  practicable  following  an  accident,  but 
no  later  than  32  hours  after  the  accident 
for  drug  testing  and  8  hours  for  alcohol 
testing,  the  citation  requirement  under 
the  existing  regulations  effectively 
precludes  a  transit  operator  from 
conducting  a  post-accident  drug  and 
alcohol  test  in  connection  with 
accidents  of  this  type.  We  therefore 
propose  to  change  this  portion  of  the 
post-accident  testing  provision  by 
deleting  the  citation  requirement  and 
inserting  in  its  place  the  phrase  "unless 
the  employer  determines,  using  the  best 
information  at  the  time  of  the  decision, 
that  the  covered  employee's 
performance  can  be  completely 
discounted  as  a  contributing  factor  to 
the  accident." 

Under  the  proposed  revision,  a  post- 
accident  test  would  be  required  of  an 
operator  of  a  mass  transit  vehicle  after 
a  non-fatal  accident  involving  a  bus. 
van,  electric  bus.  or  automobile  when  an 
individual  has  been  injured  as  a  result 
of  an  occurrence  associated  with  the 
operation  of  the  vehicle  and 
immediately  receives  medical  attention 
away  from  the  scene,  or  any  vehicle 
suffers  "disabling  damage."  Once  these 
conditions  are  met  the  operator  of  the 
vehicle  must  be  given  a  post-accident 
test  unless  the  employer  has  determined 
that  the  employee's  actions  could  not 
have  contributed  to  the  accident. 

We  seek  comment  on  this  proposed 
amendment  and  note  that  it  affects  only 
the  operator  of  the  mass  transit  vehicle. 


III.  Defuiition  of  Accident— Armed 
Security  Personnel 

In  the  rules,  an  accident  is  limited  to 
events  involving  the  operation  of  a  mass 
transit  vehicle.  Some  commenters. 
however,  note  that  the  definiUon  of 
accident  does  not  include  the  discharge 
of  a  firearm  by  armed  seciuity 
personnel,  who  are  considered  safety- 
sensitive  workers  subject  to  the  drug 
and  alcohol  testing  program. 

While  we  are  aware  of  the  danger  that 
drug  or  alcohol  impaired  security 
persoimel  could  pose  to  the  traveling 
public,  in  developing  the  rules  we 
assumed  that,  in  the  event  of  a  discharge 
of  a  weapon,  affected  security  personnel 
would  be  subject  to  an  appropriate 
internal  review  of  the  circumstances 
that  triggered  the  discharge.  In  this 
connection.  FTA  has  stated  that  its  drug 
and  alcohol  testing  rules  do  not  cover 
police  officers  who  provide  some 
services  to  a  transit  property,  but  are  not 
supervised  by  the  transit  system, 
recognizing  that  in  most  municipalities 
police  officers  who  discharge  firearms 
are  subject  to  their  own  internal 
comprehensive  review  procedures 
regarding  any  such  incident. 

We  now  seek  comment  on  this  issue 
in  general  but  do  not  propose  a  revision 
of  the  rule  in  this  Notice  of  Proposed 
Rulemaking.  Should  we  amend  the 
definition  of  "accident"  to  include  the 
discharge  of  a  firearm  by  a  covered 
employee  while  on  duty?  Should  all 
discharges  be  covered  or  just  those 
deemed  "accidental,"  or  only  those 
incidents  resulting  in  injury  or  death? 
Or  is  this  matter  one  diat  should  be  left 
to  the  transit  system  to  address  under  its 
own  procedures?  In  this  regard,  we  seek 
comment  on  the  existing  safety 
procedures  applicable  to  armed  security 
transit  personnel  in  the  event  of  a 
discharge  of  a  weapon. 

rv.  Regulatory  Process  Matters 

A.  Executive  Order  12688 
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The  FTA  evaluated  the  industry  costs 
and  benefits  of  the  drug  and  alcohol 
testing  rules  when  it  issued  49  CFR 
parts  653  and  654  on  February  15. 1994 
at  59  FR  7531-7611.  It  is  not  anticipated 
that  the  proposed  change  to  the  post- 
accident  testing  provision  would  alter 
the  costs  and  benefits  of  either  part  653 
or  654.  On  the  oUier  hand,  the  exclusion 
of  volunteers  bom  coverage  under  the 
rules  would  slightly  lower  the  overall 
cost  of  the  program. 


B.  Departmental  Significance 

Neither  rule  is  a  "significant 
regulation"  as  defined  by  the 
Department's  Regulatory  Policies  and 
Procedures,  because  it  proposes  only 
minor  changes  to  parts  653  and  654. 

C.  Regulatory  Flexibility  Act 
In  accordance  wiUi  the  Regulatorv 

Flexibility  Act,  5  U.S.C.  601  etseq.^the 
FTA  evaluated  the  effects  of  parts  653 
and  654  on  small  entities  when  they 
were  issued  in  February  1994.  These 
proposed  changes  will  not  change  that 
analysis. 

D.  Paperwork  Reduction  Act 
This  rule  does  not  include 

information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act. 

E.  Executive  Order  12612 

We  reviewed  parts  653  and  654  under 
the  requirements  of  Executive  Order 
12612  on  Federahsm.  These  proposed 
rules,  if  adopted,  will  not  change  those 
assessments. 

F.  National  Environmental  Policy  Act 
The  agency  determined  that  these 

regulations  had  no  environmental 
implications  when  it  issued  parts  653 
and  654.  and  there  will  be  none  under 
the  proposed  rules,  if  adopted. 

G.  Energy  Impact  Implications 

These  proposed  regulations  do  not 
affect  the  use  of  energy. 

List  of  Subjects  in  49  CFR  Parts  653  and 
654 

Alcohol  testing,  Drug  testing,  Grant 
programs— transportation.  Mass 
transportation.  Reporting  and 
recordkeeping  requirements,  Safety  and 
Transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  FTA  proposes  to  amend 
Title  49,  Code  of  Federal  Regulations, 
parts  653  and  654  as  follows: 

PART  653— PREVENTION  OF 
PROHIBITED  DRUG  USE  IN  TRANSIT 
OPERATIONS 

1.  The  authority  citation  for  part  653 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5331;  49  CFR  1.51. 

2.  The  definition  of  "covered 
employee"  in  section  653.7  is  revised  to 
read  as  follows: 


who  performs  a  safety-sensitive  ftmcUon 
for  an  entity  subject  to  this  part,  or  a 
volunteer  who  is  required  by  Federal 
law  or  regulation  to  hold  a  Commercial 
Driver's  License  when  performing  a 
safety-sensitive  function  for  the 
employer. 
*        »        •        *        , 

§653.45    [Amended] 

3.  The  first  sentence  of  section 
653.45(a)(2)(i)  is  amended  by  removing 
"if  that  employee  has  received  a  citation 
under  State  or  local  law  for  a  moving 
traffic  violation  arising  from  the 
accident"  and  adding  "unless  the 
employer  determines,  using  the  best 
information  available  at  the  time  of  the 
decision,  that  the  covered  employee's 
performance  can  be  completely 
discounted  as  a  contributing  factor  to 
the  accident". 

PART  654— PREVENTION  OF 
ALCOHOL  MISUSE  IN  TRANSIT 
OPERATIONS 

4.  The  authority  citation  for  part  654 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5331;  49  CFR  1.5i. 

5.  The  definition  of  "covered 
employee"  in  section  654.7  is  revised  to 
read  as  follows: 


§653.7    Definitions. 
*         •         »         •         , 

Covered  employee  means  a  person, 
including  an  applicant,  or  transferee, 


§654.7    Definitions. 

•        •        «        •        « 

Covered  employee  means  a  person, 
including  an  applicant,  or  transferee, 
who  performs  a  safety-sensitive  ftinction 
for  an  entity  subject  to  this  part,  or  a 
volunteer  who  is  required  to  hold  a 
Commercial  Driver's  License  under 
Federal  law  or  regulation  when 
performing  a  safety-sensitive  ftmction 
for  the  employer. 

§654.33    [Amended] 

6.  The  first  sentence  of  section 
654.33(a)(2)(i)  is  amended  by  removing 
"if  that  employee  has  received  a  citation 
under  State  or  local  law  for  a  moving 
traffic  violation  arising  from  the 
accident"  and  adding  "unless  the 
employer  determines,  using  the  best 
information  available  at  the  time  of  the 
decision,  that  the  covered  employee's 
performance  can  be  completely 
discounted  as  a  contributing  factor  to 
the  accident". 

Issued  on:  Januar>'  31,  1995. 
Gordon  J.  Linton, 
Administrator 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cost  Principles  for  Educational 
Institutions 

agency:  Office  of  Management  and 

Budget. 

ACTION:  Proposed  revision  of  0MB 

Circular  A-21. 

SUMMARY:  The  Office  of  Management 
and  Budget  (0MB)  proposes  to  revise 
OMB  Circular  A-21.  "Cost  Principles 
for  Educational  Institutions"  by 
extending  the  applicability  of  certain 
Cost  Accounting  Standards  Board 
(CASB)  Cost  Accounting  Standards 
(CAS)  and  the  CASB  Disclosure 
Statement  for  sponsored  agreements 
received  by  certain  educational 
institutions,  and  amending  the 
definition  of  equipment  at  educational 
institutions  receiving  Federal  funds  and 
covered  by  this  Circular. 
DATES:  Comments  should  be  received  on 
or  before  March  8,  1995. 
ADDRESSES:  Financial  Standards  and 
Reporting  Branch.  Office  of  Federal 
Financial  Management,  Office  of 
Management  and  Budget,  Room  6025, 
New  Executive  Office  Building, 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Federal  agencies  should  contact  the 
Financial  Standards  and  Reporting 
Branch,  Office  of  Management  and 
Budget,  (202)  395-3993.  Non-Federal 
organizations  should  contact  the 
organization's  cognizant  Federal 
funding  agency. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose  of  Circular  A-21 

Office  of  Management  and  Budget 
(OMB)  Circular  A-21.  "Cost  Principles 
for  Educational  Institutions," 
establishes  principles  for  determining 
costs  applicable  to  Federal  grants, 
contracts,  and  other  sponsored 
agreements  with  educational 
institutions. 

B.  Recent  Prior  Revisions 

Circular  A-21  was  last  amended  in 
1991  and  1993.  The  1991  revisions 
excluded  certain  specified  costs  from 
reimbursements  paid  to  colleges  and 
universities  receiving  Federal  awards 
and  placed  a  limit  on  the  amount  of 
reimbursable  administrative  costs.  That 
revision  also  required  a  certification  to 
accompany  each  indirect  cost  proposal. 
The  1991  revision  also  added  an  exhibit 
containing  a  Ust  of  colleges  and 
universities  subject  to  Section  J.9.F  of 
Circular  A-21.  The  1993  revisions 
hirthcr  clarified  and  standardized  the 


Circular's  principles  for  determining 
applicable  costs. 

C.  Current  revisions 

The  proposed  revision  incorporates 
the  cost  accounting  standards  for 
educational  institutions  published  by 
the  Cost  Accounting  Standards  Board 
(CASB)  on  November  8, 1994,  in  the 
Federal  Register  (59  FR  55770).  and 
extends  the  applicability  of  these 
standards  to  all  sponsored  agreements 
subject  to  this  Circular  (See  Sections  A.3 
and  B.2.  of  Circular  A-21).  This 
proposed  revision  also  extends  the 
applicability  of  the  CASB  Disclosure 
Statement  (Form  CASB  DS-2  (REV  10/ 
94)).  published  by  the  CASB  on 
November  8, 1994,  in  the  Federal 
Register  (59  FR  55758),  to  such 
sponsored  agreements.  This  proposed 
revision  is  reflected  as  Section  QlO.a- 
eof  Circular  A-21. 

By  applying  these  CASB  Standards 
and  the  CASB  Disclosure  Statement  to 
sponsored  agreements,  OMB  will: 
promote  uniformity  and  consistency  in 
the  cost  accounting  practices  followed 
by  educational  institutions  when  they 
estimate,  accumulate,  and  report  costs 
under  sponsored  agreements;  facilitate 
the  award  and  administration  process; 
and.  reduce  the  potential  for 
disagreements  concerning  the  cost 
accounting  practices  used  to  estimate, 
accumulate  and  report  the  costs  of 
sponsored  agreements. 

On  October  8, 1991,  the  CASB 
published  a  staff  discussion  paper  (56 
FR  50737).  After  consideration  of  the 
public  comments  received  in  response 
to  the  discussion  paper,  the  CASB 
published  an  Advanced  Notice  of 
Proposed  Rulemaking  on  June  2, 1992 
(57  FR  23189).  On  December  21,  1992, 
after  consideraticHi  of  the  public 
comments  received  in  response  to  the 
advanced  notice,  the  CASB  published  a 
Notice  of  Proposed  Rulemaking  (57  FR 
60503).  Seventy  sets  of  pubUc 
comments  were  received  in  response  to 
the  proposed  rule  and  were  fully 
considered.  On  November  8, 1994,  the 
CASB  published  a  Final  Rule  (59  FR 
55746). 

On  July  26, 1993,  OMEJ,  in  the 
preamble  to  a  proposal  making  certain 
final  revisions  to  Circular  A-21  (58  FR 
39997),  stated  that  "Consistent  wth  the 
Board's  stated  expectations,  OMB  plans 
to  extend  the  CASB's  regulations  and 
Standards  applicable  to  educational 
institutions  to  all  awards  (contracts  and 
grants)  made  to  institutions  that  are 
major  recipients  of  Federal  re^arch 
funds."  At  this  time,  public  comments 
are  invited  on  applying  to  sponsored 
agreements  the  CASB's  Disclosure 
Statement  Form,  CASB  DS-2,  and  the 


cost  accoimting  standards  (CAS) 
pertaining  to  educational  institutions, 
contained  in  Chapter  99  of  Title  48  of 
the  Code  of  Federal  Regulations  (48  CFR 
Chapter  99),  as  amended,  published  on 
November  8,  1994  (59  FR  55746), 
effective  January  9, 1995. 

This  proposed  revision  also  amends 
the  definition  of  equipment  in  Section 
J. 16.  by  increasing  the  monetary 
threshold  from  $500  to  $5000.  This 
proposed  revision  conforms  Circular  A- 
21  to  Circular  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
with  Institutions  of  Higher  Education, 
Hospitals,  and  Non-Profit 
Organizations,"  published  in  the 
Federal  Register  (58  FR  62992)  on 
November  29, 1993,  and  lessens  the 
administrative  burden  associated  with 
accounting  for  property. 

In  today's  edition  of  the  Federal 
Register,  OMB  is  also  proposing  for  60 
days  of  public  comment  a  set  of 
proposed  revisions  to  Circular  A-21  on 
which  separate  public  comment  is 
especially  invited. 
John  B.  Arthur, 
Associate  Director  for  Administration. 

Circular  A-21  is  proposed  to  be 
revised  as  follows: 

Amend  Section  "C,  Basic 
Considerations,"  by  adding  a  new 
paragraph  10  as  follows: 

10.  Cost  Accounting  Standards  and 
Disclosure. 

a.  Applicability  of  Cost  Accounting 
Standards  Board's  Disclosure  Statement 
and  Standards.  The  Cost  Accounting 
Standards  Board's  (CASB)  Disclosure 
Statement  Form,  CASB  DS-2,  and  the 
cost  accoimting  standards  (CAS) 
pertaining  to  educational  institutions 
contained  in  Chapter  99  of  Title  48  of 
the  Code  of  Federal  Regulations  (48  CFR 
Chapter  99).  as  amended,  are 
incorporated  herein  by  reference  and  are 
to  be  applied  to  sponsored  agreements 
as  specified  below. 

(1)  Disclosure  Statement. 

(i)  Educational  institutions  subject  to 
this  Circular  shall  disclose  their  cost 
accounting  practices  by  filing  a 
Disclosure  Statement  Form,  CASB  DS- 
2,  which  is  reproduced  in  Appendix  A, 
whenever  the  total  awards  received 
under  sponsored  agreements  during  the 
prior  fiscal  year  equals  or  exceeds  $25 
million.  An  educational  institution  may 
meet  the  Disclosure  Statement  » 

submission  requirement  by  submitting 
the  statement  for  each  component  unit 
that  receives  awards  that  in  the 
aggregate  equal  or  exceed  $25  million 
imder  sponsored  agreements,  with  the 
approval  of  the  cognizant  Federal 
agency  responsible  for  indirect  cost  rate 
negotiations. 


(ii)  Required  Disclosure  Statements 
shall  be  filed  with  the  cognizant  Federal 
agency  responsible  for  indirect  cost  rate 
negotiations  within  three  months  after 
the  end  of  the  fiscal  year  in  which  the 
educational  institution  meets  the 
criteria  in  (i),  except  for  educational 
institutions  that  estabfish  a  specific  due 
date  in  accordance  with  paragraph  (iii), 
or  that  are  required  to  file  a  Disclosure 
Statement  earUer  under  the  terms  and 
conditions  of  a  CAS-covered  contract. 

(iii)  Prior  to  December  31, 1995,  those 
educational  institutions  meeting  the 
criteria  of  (i)  for  the  most  recently 
completed  fiscal  year  occurring  during 
1994,  the  cognizant  Federal  agency  and 
the  educational  institution  should 
establish,  in  writing,  a  specific  due  date 
for  the  first  time  submission  of  the 
required  Disclosure  Statement,  as 
follows: 

(a)  Educational  institutions  listed  as 
number  1-20  in  Exhibit  A  of  this 
Circular,  or  unlisted  educational 
institutions  that  received  more  than  $50 
milUon  under  sponsored  agreements 
during  a  fiscal  year  ending  in  calendar 
year  1994,  shall  file  the  required 
Disclosure  Statement  no  later  than  June 
30,  1996. 

(b)  Educational  institutions  listed  as 
numbers  21-50  in  Exhibit  A  of  this 
Circular,  or  unlisted  educational 
institutions  that  receive  more  than  $25 
but  less  than  $50  million  under 
sponsored  agreements  during  a  fiscal 
year  ending  in  calendar  year  1994,  shall 
file  the  required  Disclosure  Statement 
no  later  than  December  31,  1996. 

(c)  Educational  institutions  listed  as 
numbers  51-99  in  Exhibit  A  of  this 
Circular  shall  file  the  required 

%    Disclosure  Statement  no  later  than  June 
30, 1997. 

(iv)  Amendments  and  revisions. 
Educational  institutions  are  responsible 
for  maintaining  accurate  Disclosure 
Statements  and  complying  with 
disclosed  practices.  Educational 
institutions  must  amend  required 
Disclosiue  Statements  when  disclosed 
practices  are  changed  to  comply  with  a 
new  or  modified  Standard,  or  when 
practices  are  changed  with  or  without 
agreement  of  the  cognizant  Federal 
agency.  Amendments  and  revisions  to 
Disclosure  Statements  may  be  submitted 
at  any  time  and  may  be  proposed  by 
either  the  institution  or  the  cognizant 
Federal  agency.  Resubmission  of 
complete,  updated  Disclosure 
Statements  is  discouraged  except  when 
extensive  changes  require  it  to  assist  the 
review  process. 

(2)  Cost  Accounting  Standards  (CAS). 
An  educational  institution's  cost 
accounting  practices  used  to  estimate, 
accumulate  and  report  costs  for 


sponsored  agreements  shall  conform 
with  the  CAS  specified  in  Part  9905  (48 
CFR  Part  9905),  except  for  contracts 
incorporating  the  full  CAS  coverage 
specified  in  Part  9904  (48  CFR  Part 
9904).  Those  CAS  in  Part  9904  are  not 
incorporated  in  this  Circular.  The 
applicability  of  the  CAS  under  Circular 
A-21  will  not  be  effective  on  the 
effective  date  specified  in  9905.506-63 
(January  9. 1995). 

b.  Cost  and  Funding  Adjustments. 
Cost,  price,  and  funding  adjustments 
shall  be  made  by  the  cognizant  Federal 
agency  if  an  institution  fails  to  comply 
with  an  appficable  CAS  or  fails  to 
consistently  follow  its  established  or 
disclosed  cost  accounting  practices 
when: 

(1)  Estimating  costs  in  contract 
proposals  and  the  resultant  contract 
provides  funds  materially  in  excess  of 
the  amounts  that  would  have  been 
provided  had  the  estimated  costs  been 
based  on  compfiant  cost  accounting 
practices.  In  such  cases,  the  contract 
prices  or  cost  allowances  shall  be 
apnropriately  adjusted. 

(2)  Accumulating  and  reporting  costs 
under  a  sponsored  agreement.  In  such 
cases,  the  institution  shall  correct  the 
noncompUance  by  changing  to  a 
compliant  cost  accounting  practice  and 
by  adjusting  the  accumulated  and 
reported  costs  to  reflect  a  compliant 
practice. 

c.  Overpayments.  Excess  amounts 
paid  in  the  aggregate  by  the  Federal 
Government  under  sponsored 
agreements  due  to  a  noncompliant  cost 
accounting  practice  used  to  estimate, 
accumulate,  or  report  costs  shall  be 
credited  or  refunded,  as  deemed 
appropriate  by  the  cognizant  Federal 
agency.  Interest  applicable  to  the  excess 
amounts  paid  in  the  aggregate  during 
the  period  of  noncompliance  shall  also 
be  determined  and  collected  in 
accordance  with  applicable  Federal 
agency  regulations. 

d.  Compliant  cost  accounting  practice 
changes.  Changes  from  one  compliant 
cost  accoimting  practice  to  another 
compliant  practice  that  are  approved  by 
the  cognizant  Federal  agency  may 
require  cost  or  funding  adjustments  if 
deemed  appropriate  by  the  cognizant 
Federal  agency. 

e.  Responsibilities.  The  cognizant 
Federal  agency  shall: 

(1)  Determine  cost  or  funding 
adjustments  for  all  sponsored 
agreements  in  the  aggregate  on  behalf  of 
the  Federal  Govermnent.  Actions  of  the 
cognizant  Federal  agency  official  in 
making  cost  or  funding  adjustment 
determinations  shall  te  coordinated 
with  all  affected  Federal  agencies  to  the 
extent  necessary. 


(2)  Prescribe  regulations  and  establish 
internal  procedures  to  promptly 
determine  on  behalf  of  the  Federal 
Government  that  a  Disclosure  Statement 
adequately  discloses  the  educational 
institution's  cost  accounting  practices 
and  that  the  disclosed  practices  are 
compliant  with  applicable  Cost 
Accounting  Standards  and  the 
requirements  of  this  Circular.  The 
determination  of  adequacy  and 
compUance  shall  be  distributed  to  all 
affected  agencies. 

Amend  Section  J,  paragraph  16.a.(l), 
"General  Provisions  for  Selected  Items 
of  Cost,"  to  read  as  follows: 

"Equipment"  means  an  article  of 
nonexpendable,  tangible  personal 
property  having  a  usehil  life  of  more 
than  one  year  and  an  acquisition  cost 
which  exceeds  the  lesser  of  (a)  the 
capitalization  level  established  by  the 
organization  for  financial  statement 
purposes,  or  (b)  $5000. 

[FR  Doc.  95-2872  Filed  2-3-95:  8:45  am) 
BILLING  CODE  311(M>1-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cost  Principles  for  Educational 
Institutions 

AGENCY:  Office  of  Management  and 
Budget. 

ACTION:  Proposed  revisions  to  OMB 
Circular  A-21  and  proposed  rescission 
of  OMB  Circular  A-88. 


SUMMARY:  This  Notice  offers  interested 
parties  an  opportunity  to  comment  on 
proposed  revisions  to  Office  of 
Management  and  Budget  (OMB) 
Circular  A-21,  "Cost  Principles  for 
Educational  Institutions  "  and  OMB's 
proposal  to  rescind  OMB  Circular  A-88. 
"Indirect  Cost  Rates,  Audit,  and  Audit 
Followup  at  Educational  Institutions." 
This  proposed  revision,  together  with 
a  separate  proposed  revision  published 
in  this  issue  of  the  Federal  Register, 
fulfills  the  Administration's 
commitment  in  the  fiscal  year  1995 
budget  to  "conduct  a  comprehensive 
review  with  the  goal  of  improving  the 
incentives  that  govern  overhead 
reimbursement  for  a  wide  range  mi 
federal  research  grantees  and 
contractors."  It  also  reflects  the 
Administration's  policies  regarding 
Circular  A-21  as  described  in  the  fiscal 
year  1996  budget,  transmitted  to 
Congress  on  February  6,  1995.  Of  the  14 
policies  in  this  Notice,  eight  are 
proposed  as  revisions  to  Circular  A-21 
itself  in  this  Notice,  and  the  other  six 
revisions,  as  described  below,  require 
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further  development  prior  to  proposed 
imp  lemeatation . 
In  brief,  tbe  proposed  revisions: 

(1)  clarify  that,  when  an  institution 
transitiors  from  a  use  allowance 
methodology  to  a  depreciation 
methodology,  only  the  depreciation 
incurred  from  tfee  time  of  the 
transition — calculated  as  if  the  asset  had 
been  depreciated  over  its  entire  life — 
may  be  allocated  to  federally-sponsored 
researdr, 

(2)  limit  the  use  of  special  studies  bj- 
prohibiting  them  for  detennining  and 
allocating  utility,  library  and  student 
services  costs; 

(3)  require  all  Federal  funding 
agencies  to  use  rates  in  effect  at  the  time 
of  initial  award  throughout  the  life  of 
the  sponsored  agreement; 

(4)  eliminate  the  allowability  of 
deprendent  tuition  benefits; 

(5)  establish  criteria  for  appropriate 
reimbursement  of  interest  costs; 

(6)  rescind  Circular  AS8  and 
establish  cost  negotiation  cognizance  for 
educational  institutions  and  cognizant 
agency  responsibilities  through  Circular 
A-21; 

(7)  establish  an  interagency  group  of 
Federal  officials  responsible  for 
coordinating  pohcy  development  for 
sponsored  agreements;  and 

(8)  modify  the  terminology  used  in 
Circular  A-21  to  describe  more 
accurately  the  various  cost  components 
of  sponsored  agreements. 

In  addition,  this  Notice  announces 
OMB's  decision  to  develop  other 
revisions  to  Circular  A-21.  These 
indade: 

(1)  establishing  a  process  fur  assessing 
reasonable  costs  for  research  facility 
construction  and  renovation  that  may  be 
allocated  to  facility  cost  pools  and 
charged  against  spoixsored  agreements; 

(2)  developing  a  standard 
mediodology  for  uniform  treatment  of 
specialized  services,  including 
computational  centers  aiKi  biohazards; 

(3)  developing  standard  benchmarks 
for  utility  costs  over  the  next  year,  to  be 
followed  potentially  by  similar  efforts 
for  library  and  student  serv'ices  costs 
thereafter; 

(4)  <ieveloping  and  testing  a  model  for 
c:harging  space  costs  directly  to  research 
grants; 

(3)  examining  and  potafUiaily  revising 
the  useful  life  schedule  for  equipment: 
and 

(6)  examining  methods  for  explaining 
variations  in  feciUties  and 
administrative  costs  rates. 
DATES:  Comments  should  be  received  on 
i>r  before  April  7, 1995.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable. 


ADDRESSES:  Interested  parties  are 
invited  to  comment  on  all  of  these 
proposed  changes.  Comments  ^louki  be 
submitted  to  the  Office  of  Management 
and  Budget,  Office  of  Federal  Fmancial 
Management.  Room  6025,  New 
Executive  Office  Building,  Washington, 
DC  20583.  Brief  comments  {3  pages  or 
less)  may  be  sent  via  facsimile  (fax:  202- 
395-3952). 

FOR  FURTHER  INFORMATIOM  CtMTACT: 
Norwood  Jackson,  Office  of  Federal 
Financial  Managemenl,  Office  of 
Management  and  Budget,  telephone 
(202) 395-3993. 

SUPPLEMEMTARY  INFORMATIOM:  In  the 
fiscal  year  1995  President's  budget,  the 
Administration  committed  to  a 
comprehensive  review  of  the  costs  of 
federally-sponsored  research,  with  the 
goal  of  making  the  reimbursement 
system  more  defensible,  equitable  and 
understandable  by  reducing 
unexplainable  variations  in  facilities 
and  administrative  rates;  improving 
incentives  for  efficiency;  and  fostering 
consistency  in  the  Federal 
Government's  approach  to 
administering  support  for  sponsored 
research.  The  revisions  proposed  in  this 
Notice  are  the  result  of  this  review. 

In  the  spirit  of  other  reinv^ition 
efforts,  the  review  process  guided  by  the 
Office  of  Management  and  Budget 
(OMB)  and  the  Office  of  Science  and 
Technology  Policy  (OSTP)  was 
inclusive  and  open.  OMB  and  OSTP 
solicited  views,  recommendations,  and 
proposals  from  many  parties,  including 
Federal  science  funding  agencies;  the 
grantee  community,  including  both 
university  administrators  and  bench 
scientists;  and  Congressional  staff  and 
agencies. 

Based  on  their  input,  the 
Administration  decided  that  the  review 
should  focus  on  facilities  costs,  since 
the  two  other  groups  of  research  costs 
(direct  costs  and  administration  costs) 
have  reasOTirf>ly  efficient  mechaiisms 
built  into  their  funding  policies.  Direct 
costs,  which  support  researchers, 
laboratory  equipment,  and  supplies 
associated  with  a  specific  project,  are 
subject  to  peer  review  and  scientists 
have  an  opportunity  to  exert  direct 
control  over  these  costs.  Administrative 
costs,  wfadch  support  the  salaries  of 
university  research  managers,  support 
staff  and  other  shared  costs  related  to 
research,  were  capped  at  26  percent  of 
modified  total  direct  costs  by  a  1991 
revision  to  Circular  A-21,  "Cost 
Principles  for  Educational  Institutions." 
In  coDtxast.  facilities  costs  are  not 
limited  or  peer  reviewed.  They  account 
for  almost  all  of  the  growth  in  research 
overhead  rates  over  the  last  decade  and 


explain  much  of  the  variation  in  rates 
among  schools.  Most  of  tbe  specific 
changes  proposed  in  this  Notice  address 
the  facilities  component  of  researdi 
costs. 

The  two  sections  below  describe  the 
eight  revisions  OMB  proposes  to  make 
to  Orcular  A-21  at  this  time,  as  well  as 
a  separate  set  of  revisions  that  require 
further  work  before  tbey  can  be 
proposed  for  implementation.  OMB 
intends  to  propose  these  additional 
revisions  for  comment  within  one  year 
of  publication  of  this  Notice.  Fmally, 
OMB  intends  to  pmblish  a  recompilation 
of  the  entire  Circular  A-21  in  die 
Federal  Register  by  March  31, 1995. 
reflecting  all  final  revisions  through  that 
date,  and  also  to  make  the  recompilation 
available  electronically  on  the  Internet. 
PROPOSED  Rr^SiONS  TO  OMB  aRCULAR 
A-21:  The  following  explains  the  eight 
specific  changes  proposed  to  Circular 
A-21. 

(1)  Clarify  the  policy  governing  the 
transition  from  use  allowance  to 
depreciation  and  examine  useful  life 
schedules  for  equipment.  Circular  A-21 
would  be  amended  to  clarify  that  an 
institution  may  recoup  only  the 
remaining  depreciation  expense 
representing  the  remaining  useful  life  of 
an  asset  when  the  institution  shifts  from 
the  use  allowance  methodology  to 
depreciation.  Because  current  language 
in  Circular  A-21  addressing  the 
transition  issue  is  not  sufficiently 
precise,  cognizant  agencies  have 
interpreted  it  differently.  This  revision 
is  expected  to  have  little  impact  because 
the  vast  majority  of  institutions  now 
allocate  costs  consistent  with  the 
clarified  policy. 

This  revision  also  clarifies  that 
instituticttxs  must  use  either  use 
allowance  or  depreciation,  but  not  both, 
in  allocating  the  costs  of  any  class  of 
assets  to  sponsored  research.  As  in  the 
past.  Circular  A-21  does  not  require 
institutions  to  shift  from  use  allowance 
to  depreciation,  institutions  may 
continue  to  do  so  at  their  discretion. 

(2)  Limit  use  of  special  cost  analysis 
studies.  Circular  A-21  would  be 
amended  so  that  the  results  of  special 
studies  for  utility,  Hbrary  and  student 
services  costs  could  irot  be  used  to 
determine  and  allocate  the  costs  of  suc±i 
serxdces  to  sponsored  research.  TTie 
methodology  for  such  studies  is  not 
specified  in  Qrcuiar  A-21  and  is  a 
source  of  disagreement  between 
cognizant  agencies  and  institutions.  The 
provision  in  Circular  A-21  allowing 
special  Indies  may  have  been 
appropriate  at  one  time  but  now 
promotes  disparity  in  rates  and 
recovery  In  conjunction  with  limitmg 
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special  studies,  OMB  proposes  to 
develop  and  implement  standard 
benchmaiis  for  equitable  allocation  of 
utility,  library  and  student  services  costs 
(see  proposal  #3  under  "Other  Issues  for 
Public  Comment"  below). 

(3)  Require  Federal  fimding  agencies 
to  use  rates  in  effect  at  the  time  of  initial 
award  throughout  the  life  of  the 
sponsored  agreement.  Circular  A-21 
would  be  amended  to  require  Federal 
science  funding  agencies  to  calculate 
outyear  grant  commitments  using 
negotiated  predetermined  rates  or  other 
available  negotiated  rates  at  the  time  of 
the  award  Funding  agencies  may  not 
adjust  future  award  levels  for  changes  in 
negotiated  rates  taking  effect  after  the 
initial  award.  This  proposed  change 
allows  peer  reviewers  and  funding 
agencies  to  know  with  certainty  the  total 
cost  of  an  entire  sponsored  agreement 
throughout  the  decisionmaking  process, 
and  eliminates  another  point  of 
inconsistency  in  Federal  grant  policies. 

(4)  Eliminate  the  allowabihty  of 
dependent  tuition  benefit.  To  make 
Circular  A-21  consistent  with  the 
Federal  Acquisition  Regulation,  this 
Notice  proposes  to  prohibit  the 
allocation  of  dependent  tuition  benefits 
to  sponsored  agreements. 

(5)  Establish  criteria  for  appropriate 
reimbursement  of  interest  costs.  The 
proposed  revision  would  provide  that 
interest  on  buildings  and  equipment 
would  be  allowable  under  certain 
circumstances  which  include  a 
favorable  lease/purchase  analysis,  a 
limit  on  the  interest  rate,  and  an  offset 
of  investment  earnings  against  interest 
cost.  The  revision  will  serve  to  provide 
more  consistency  on  interest 
allowability  across  OMB's  three  cost 
circulars:  Circular  A-122  for  non-profit 
institutions.  Circular  A-B?  for  State  and 
local  governments,  and  Circular  A-21 
for  educational  institutions. 

(6)  Rescind  Circular  A-88  and 
establish  cost  negotiation  cognizance  for 
educational  institutions  and  cognizant 
agency  responsibilities  through  Circular 
A-21.  This  proposed  revision  rescinds 
Circular  A-es.  Cost  negotiation 
o^izance  would  be  assigned  to  the 
Department  of  Health  and  Human 
Services  or  the  Office  of  Naval  Research 
of  the  Department  of  Defense  based  on 
funding  levels  for  sponsored  agreements 
from  these  Departments.  The 
Department  providing  the  most  funding 
would  assume  cognizance.  Because  of 
this  change  in  approach,  a  listing  of 
cognizant  agency  assignments  is  no 
longer  necessary. 

(7)  Establish  an  interagency  group  of 
Federal  officials  to  coordinate  poficy 
development  for  sponsored  agreements. 
This  proposed  change  would  establish 


an  interagency  working  group  co- 
chaired  by  OMB  and  the  Office  of 
Science  and  Technology  PoUcy  (OSTP). 
comprised  of  officials  responsible  for 
policy  development  for  sponsored 
agreements.  This  group  would  be 
charged  with  recommending  changes  to 
Circular  A-21  and  other  OMB  cost 
principles  circulars  based  on 
recommendations  of  Federal  agencies 
and  non-Federal  organizations.  This 
group  would  recommend  pilot  projects 
designed  to  test  ways  to  streamline  the 
operations  of  sponsored  agreements, 
reduce  costs,  or  improve  program 
delivery. 

(8)  Modify  terminology  used  to 
describe  research  cost  components. 
Circular  A-21  would  be  amended  to 
change  terminology  from  "indirect 
costs"  to  "facilities  costs  and 
administrative  costs."  The  terms  used 
currently  to  describe  costs  are  perceived 
as  insufficiently  descriptive. 
OTHER  ISSUES  FOR  PUBUC  COMMENT:  In 
addition  to  the  specific  revisions 
described  above,  OMB  is  also 
considering  the  following  issues  for 
possible  future  implementation  through 
Circular  A-21.  Pubhc  comment  is 
solicited  on  these  issues.  Should  OMB 
decide  to  revise  Circular  A-21  to 
address  these  issues,  specific  changes 
will  be  proposed  for  comment  at  that 
time. 

(1)  Assessing  reasonable  costs  for 
research  facility  construction  and 
renovation  that  may  be  allocated  to 
facility  cost  pools  and  charged  against 
sponsored  agreements  or  allocated 
directly.  Circular  A-21  requires  that 
costs  allocated  to  sponsored  research  be 
reasonable,  and  sets  as  a  standard  for 
reasonableness  the  "prudent  person" 
test,  i.e.,  whether  a  "prudent  person" 
would  have  incurred  the  costs  under 
similar  circumstances.  The  rise  in 
facilities  costs  over  the  past  ten  years 
and  the  significant  variation  in  facifities 
rates  among  institutions  have  caused 
some  to  question  how  well  and  how 
consistently  the  "prudent  person"  test 
has  been  appUed  to  facifities  costs. 

A  committee  of  Federal  officials  from 
relevant  agencies  would  be  formed  to 
develop  benchmarks  for  the  reasonable 
costs  of  construction  of  various  types  of 
space,  adjusted  for  variable  costs  (e.g.. 
energy,  type  of  research)  in  each  region 
of  the  U.S.  The  committee  would  seek 
input  from  the  university  community, 
private  sector,  and  others.  Benchmarks 
for  renovation  would  be  set  at  the  same 
level  as  those  for  new  construction. 
Benchmarks  would  be  set  at  or  slightly 
below  a  given  standard  to  encourage 
efficiencies  and  would  be  indexed  to 
inflation  using  a  rate  appropriate  for 


construction.  Benchmarks  for  each 
region  of  the  country  and  by  type  of 
research  facility  would  be  published  in 
the  Federal  Register  for  comment  by 
January  2,  1996. 

Cognizant  agencies  and  institutions 
would  use  these  benchmarks  to 
determine  the  facifity  costs  that  may  be 
charged  to  sponsored  agreements.  If 
proposed  facility  costs  fall  below  the 
relevant  benchmark,  the  depreciation  or 
use  allowance  and  interest  costs  of  the 
building  could  be  allocated  to 
sponsored  agreements  in  accordance 
writh  Circular  A-21.  If  the  proposed 
costs  exceed  the  benchmarks,  onlv  the 
amounts  provided  by  the  bench.ii'arks 
could  be  allocated  without  prior 
approval  by  the  panel  described  below. 

Review  of  costs  above  the  benchmarks 
would  be  carried  out  by  a  panel  of 
Federal  officfals.  The  review  would 
consider  special  circumstances  related 
to  individual  projects.  If  a  university 
fails  to  obtain  approval  for 
reimbursement  of  the  ftill  allocated 
share  of  the  facility  costs,  it  could  either 
accept  the  benchmark  rate,  or  submit  a 
revised  justification. 

The  goals  of  the  new  process  are  to 
make  as  objective  as  possible  the 
assessment  and  allocation  of  costs  to 
sponsored  research,  to  assure  equitable 
results,  and  to  encourage  efficient 
construction  and  renovation  of  research 
facilities.  Benchmarks  will  reflect  only 
what  the  government  will  pay  for  space, 
and  in  no  way  will  fimit  what 
universities  may  spend  on 
infi^truclure.  The  review  process  will 
be  proposed  in  a  future  revision  to 
Circular  A-21. 

(2)  Develop  a  standard  methodology 
for  uniform  treatment  of  specialized 
services.  Circular  A-21  requires  that 
costs  associated  with  the  use  of 
specialized  service  faciUties  (e.g.. 
animal  care,  computational  centers,  and 
biohazards)  be  charged  as  direct  costs. 
This  requirement  was  intended  to  avoid 
assessing  facility  changes  to 
investigators  who  do  not  use  specialized 
services.  To  comply  with  this  provision, 
some  institutions  have  developed  usage 
rates  that  reflect  the  full  costs  of  the 
facility;  as  a  result,  charges  for  services 
such  as  animal  per  diem  have  increased 
as  the  total  costs  of  operating  the  facility 
have  been  added  to  the  daily  costs  of 
caring  for  each  animal.  Colleges  and 
universities  have  not  allocated  the  costs 
of  speciahzed  services  uniformly  to  cost 
pools. 

OMB  intends  to  identify  the  operating 
expenses  of  special  facilities  that  should 
be  allocated  to  the  direct  costs  and  those 
to  be  included  in  a  facility-specific  rate 
or  the  general  facilities  cost  pool.  The 
costs  associated  with  each  categor\' 
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should  be  uniform  across  institutions. 
The  new  methodology  should  promote 
greater  uniformity  of  cost  allocation 
among  institutions  while  stabilizing  the 
impact  on  project  costs.  This 
methodology  will  be  proposed  in  a 
future  revision  to  Circular  A-21. 

(3)  Develop  standard  benchmarks  for 
utility  costs.  In  conjimction  with  the 
proposed  revision  in  this  Notice  to 
eliminate  special  studies  for  utility 
costs,  0MB  plans  to  develop  a 
benchmark  ratio,  based  on  determinants 
of  the  ratio  of  utility  usage  to  research 
space,  to  standardize  the  allocation  of 
such  costs  to  sponsored  research.  These 
benchmarks  will  be  proposed  in  a  future 
revision  to  Circular  A-21.  After 
benchmarks  for  utility  costs  have  been 
developed  and  implemented,  OMB  will 
also  consider  employing  similar 
processes  and  models  to  develop 
benchmarks  for  libraries  and  student 
services. 

(4)  Develop  and  test  a  model  for 
charging  space  costs  directly  to  research 
grants.  Over  the  last  several  years, 
policymakers,  scientists  and  negotiators 
have  discussed  the  idea  of  identifying 
project-specific  space  costs  and  charging 
those  costs  directly  to  grants.  Direct 
charging  would  strengthen  the  incentive 
for  colleges  and  universities  to  allocate 
space  efficiently.  Charging  space 
directly  to  sponsored  agreements  would 
also  help  clarify  the  true  costs  of 
research  and  subject  these  costs  to  peer 
review  and  program  oversight  on  a 
project-by-project  basis. 

The  idea  of  charging  space  directly 
has  not  been  adopted  because  some 
perceive  it  as  too  complicated  from  a 
technical  perspective.  The  Federal 
Demonstration  Project  (FDP),  which  was 
established  to  test  ways  to  improve 
flexibility  and  reduce  the  administrative 
costs  associated  with  grantmaking,  is 
well-suited  to  test  the  idea  of  direct 
charging  space  to  grants.  Further,  the 
National  Performance  Review 
recommended  using  the  FDP  as  a  model 
program  to  reduce  overhead  on  research 
grants.  OMB  has  requested  the  FDP  to 
develop  a  model  for  and  to  test  direct 
charging  of  space. 

(5)  Examine  and  potentially  revise  the 
useful  life  schedule  for  equipment. 
OMB  intends  to  review  the  current 
useful  life  schedules  for  equipment  to 
ensure  cost  recovery  policies  keep  pace 
with  the  chfuiging  natiu«  of  scientific 
equipment.  Useful  Ufe  schedules  will  be 
updated  in  future  proposed  revisions  of 
Circular  A-21.  as  appropriate. 

(6)  Examine  methods  for  explaining 
variations  in  facilities  and 
administrative  costs  rates.  OMB  will 
review  ways  of  collecting  data  to 
explain  rate  variation,  to  include 


establishing  a  uniform  chart  of  accounts. 
OMB  solicits  comments  on  methods  that 
will  provide  appropriate  data  in  a  cost- 
effective  manner. 
John  B.  Arthur, 
Associate  Director  for  Administration. 

The  following  are  proposed  revisions 
to  sections  A,  E,  G,  and  J  of  Circular  A- 
21: 

(1)  Amend  Section  A  by:  (a)  deleting 
paragraph  2.f,  (b)  changing  the  number 
of  the  current  paragraph  3  to  4,  and  (c) 
adding  a  new  paragraph  3  as  follows: 

3.  Cognizant  agency  assignments  and 
responsibilities. 

a.  Cognizant  agency  assignments.  Cost 
negotiation  cognizance  is  assigned  to 
the  Department  of  Health  and  Human 
Services  (DHHS)  or  the  Department  of 
Defense,  Office  of  Naval  Research 
(ONR),  based  on  which  of  these  two 
Departments  provides  more  Federal 
funding  through  sponsored  agreements 
to  an  educational  institution  (including 
its  component  parts)  for  the  most  recent 
three  years  available  using  data 
published  by  the  National  Science 
Foundation  in  its  annual  report  entitled 
"Selected  Data  on  Federal  Support  to 
Universities  and  Colleges."  Cognizant 
assignments  as  of  December  31,  1994, 
will  continue  in  effect  through 
educational  institution  years  ending 
during  1997,  except  for  those 
institutions  with  cognizant  agencies 
other  than  DHHS  or  ONR.  Cognizance 
for  these  institutions  will  transfer  to 
DHHS  or  ONR  not  later  than  the  end  of 
the  period  covered  by  the  current 
negotiated  indirect  cost  agreement. 
Once  cognizance  is  established,  it  will 
continue  for  a  five-year  period. 

b.  Acceptance  of  rates.  The  negotiated 
rates  will  be  accepted  by  all  Federal 
agencies.  This  does  not  preclude 
agencies  from  paying  a  lower  rate 
pursuant  to  a  class  of  sponsored 
agreements  or  a  single  sponsored 
agreement. 

c.  Correcting  deficiencies.  The 
cognizanf^gency  will  negotiate  changes 
needed  to  correct  systems  deficiencies 
relating  to  accountabifity  for  sponsored 
agreements.  The  cognizant  agency  will 
seek  the  views  of  other  affected  agencies 
before  entering  into  negotiations  and 
invite  their  participation. 

d.  Resolving  questioned  costs.  The 
cognizant  agency  will  conduct  any 
necessary  negotiations  with  the 
institution  regarding  amounts 
questioned  by  audit  that  are  due  the 
government  related  to  costs  covered  by 
a  negotiated  agreement.  Prior  to 
reaching  final  agreement  with  an 
institution,  the  cognizant  agency  will 
seek  the  views  of  other  agencies 
concerned. 


e.  Reimbursement.  Reimbursement  to 
cognizant  agencies  for  work  performed 
under  this  Circular  may  be  made  by 
reimbursement  billing  under  the 
Economy  Act,  31  U.S.C.  1535. 

f.  Procedure  for  establishing  facilities 
and  administrative  cost  rates.  The 
cognizant  agency  will  arrange  with  the 
institution  to  provide  copies  of  facilities 
and  administrative  cost  proposals  to  all 
interested  agencies.  Agencies  wanting 
such  copies  should  notify  the  cognizant 
agency.  Facilities  and  administrative 
cost  rates  will  be  established  by  one  of 
the  following  methods: 

(1)  Formal  negotiation.  The  cognizant 
agency  will  advise  all  interested 
agencies  of  its  intention  to  negotiate, 
and  schedule  a  pre-negotiation 
conference,  if  necessary.  The  cognizant 
agency  will  then  arrange  a  negotiation 
conference  with  the  institution.  If  an 
agency  does  not  wish  to  be  represented 
in  these  meetings,  the  cognizant  agency 
will  represent  that  agency. 

(2)  Other  than  formal  negotiation. 
This  will  include  cases  where  the 
institution  and  cognizant  agency 
determine  that  agreement  can  be 
reached  without  a  formal  negotiation 
conference;  for  example,  through 
correspondence  or  use  of  the  simplified 
method  described  in  this  Circular. 

g.  Formalizing  determinations  and 
agreements.  The  cognizant  agency  will 
formalize  all  determinations  or 
agreements  reached  with  the  institution 
and  provide  copies  to  other  agencies 
having  an  interest. 

h.  Disputes  and  disagreements.  Where 
the  cognizant  agency  is  unable  to  reach 
agreement  with  an  institution  with 
regard  to  facilities  and  administrative 
cost  rates  or  audit  resolution,  the 
appeals  system  of  the  cognizant  agency 
will  be  followed  for  resolution  of  the 
disagreement. 

(2)  Amend  Section  A.,  "Purpose  and 
scope"  by  adding  a  new  paragraph  A. 4. 
as  follows: 

4.  Interagency  Working  Group.  A 
Federal  interagency  working  group  will 
be  responsible  for  coordination  of  cost 
policy  development  for  sponsored 
agreements.  The  group  will  meet  at  least 
semi-annually.  The  Office  of 
Management  and  Budget  (OMB)  and  the 
Office  of  Science  and  Technology  Policv 
(OSTP)  will  serve  as  Co-Chairs.  Federal 
agencies  represented  will  be  the  Office 
of  Science  and  Technology  Policy  of  the 
Executive  Office  of  the  President,  the 
Department  of  Health  and  Human 
Services,  the  Office  of  Naval  Research  of 
the  Department  of  Defense,  the  National 
Science  Foundation,  the  Department  of 
Education,  the  Department  of  Energy, 
and  such  other  agencies  as  OMB 
designates.  The  responsibilities  of  the 
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group  will  be  to  recommend  changes  to 
OMB  Circular  A-21  and  other  OMB 
circulars  based  upon  recommendations 
of  Federal  agencies  and  non-Federal 
organizations.  The  group  will  also 
recommend  pilot  projects  designed  to 
test  ways  to  streamline  the  operations  of 
sponsored  agreements,  reduce  costs,  or 
improve  program  dehvery. 

(3)  AmendSection  E,  paragraph  2.d 
by  adding  a  new  subparagraph  (5): 

(5)  Notwithstanding  subparagraph  (3). 
a  cost  analysis  study  or  base  other  than 
that  in  section  F  shall  not  be  used  to 
distribute  utility,  library  and  student 
services  costs. 

(4)  Amend  Section  G  by  inserting  a 
new  paragraph  7  and  renumbering  all 
subsequent  paragraphs: 

7.  Fixed  rates  for  the  life  of  the 
sponsored  agreement.  Federal  funding 
agencies  shall  use  the  rates  for  facilities 
and  administrative  costs  in  effect  at  the 
time  of  the  initial  award  throughout  the 
life  of  the  sponsored  agreement.  If 
negotiated  rate  agreements  do  not 
extend  through  the  life  of  the  sponsored 
agreement  at  the  time  of  the  initial 
award,  then  the  negotiated  rate  for  the 
last  year  of  the  sponsored  agreement 
shall  be  extended  through  the  end  of  the 
life  of  the  sponsored  agreement.  Award 
levels  for  sponsored  agreements  may  not 
be  adjusted  in  future  years  as  a  result  of 
changes  in  negotiated  rates. 

(5)  Replace  Section  J 12,  paragraph  b. 
(3),  as  follows: 

(3)  Where  the  depreciation  method  is 
introduced  for  application  to  ysets  for 
which  use  allowance  was  previously 
charged,  depreciation  on  each  asset  will 
be  computed  as  if  the  asset  had  been 
depreciated  over  its  entire  fife  (i.e.,  from 
the  date  the  asset  as  acquired  and  ready 
for  use  to  the  date  the  asset  is  expected 
to  be  disposed  of  or  otherwise 
withdrawn  from  use).  The  aggregate 
amount  of  use  allowances  and 
depreciation  applicable  to  the  asset 
(including  imputed  depreciation 
applicable  to  the  period  prior  to  the 
charging  of  use  allowances  as  well  as 
depreciation  after  the  conversion)  may 
be  less  than  but  in  no  case  may  exceed 
the  total  acquisition  cost  of  the  asset. 

And  add  a  new  subparagraph  J 12  c. 
(4): 


(4)  Notwithstanding  c.(3),  once  an 
institution  converts  from  one  cost 
recovery  methodology  to  another, 
acquisition  costs  not  recovered  may  not 
be  used  in  the  calculation  of  the  use 
allowance  in  c.(3). 

(6)  Amend  Section  J.  paragraph  22. e. 
to  read  as  follows: 

e.  Interest  on  debt  issued  to  acquire 
capital  assets  used  in  support  of 
sponsored  agreements  is  unallowable 
unless: 

(1)  The  educational  institution 
performs  a  lease/purchase  analysis  in 
accordance  with  the  provisions  of  OMB 
Circular  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-Profit  Organizations,"  and  sections 
5a,  8(c)(2),  and  13  of  OMB  Circular  A- 
94,  "Guidelines  and  Discount  Rates  for 
Benefit-Cost  Analysis  of  Federal 
Programs."  which  shows  that 
purchasing  through  debt  financing  is 
less  costly  to  the  Federal  Government 
than  leasing.  Discount  rates  used  should 
be  equal  to  the  grantee's  borrowing 
rates.  The  financial  analysis  must 
include  a  comparison  of  the  present 
value  of  the  projected  total  cash  flows 
of  both  alternatives  over  the  period  the 
asset  is  expected  to  be  used  by  the 
educational  institution  in  carrying  out 
federally-sponsored  activities.  The  cash 
flows  associated  with  purchasing  the 
asset  must  include  the  purchase  price, 
anticipated  operating  and  maintenance 
costs  (including  property  taxes,  if 
applicable)  not  included  in  the  debt 
financing,  less  any  estimated  asset 
salvage  value  at  the  end  of  the  defined 
period.  Projected  rental  costs  should  be 
based  on  the  anticipated  cost  of  renting 
comparable  facihties  or  eqi  ipment  at 
fair  market  rates  over  the  defined 
period,  and  any  expected  maintenance 
costs  and  property  taxes  to  be  borne  by 
the  educational  institution  directly  or  as 
part  of  the  lease  arrangement. 

(2)  Financing  is  provided  at  an 
interest  rate  no  higher  than  the  fair 
market  rate  available  to  the  educational 
institution  from  an  unrelated  third 
partv. 

(3)  Investment  earnings,  including 
interest,  on  bond  or  loan  principal. 


pending  payment  of  the  construction  or 
acquisition  costs,  are  used  to  offset 
allowable  interest  cost.  Arbitrage 
earnings  reportable  to  the  Internal 
Revenue  Service  are  not  required  to  be 
offset  against  allowable  interest  costs. 
(4)  Educational  institutions  are  also 
subject  to  the  following  conditions: 

(a)  Interest  on  debt  issued  to  finance 
or  refinance  assets  acquired  before  Julv 
1. 1982,  is  not  allowable. 

(b)  Federal  cognizant  agencies  shall 
require  educational  institutions  to 
compute  interest  on  the  excess  of  the 
Federal  Government's  depreciation  and 
interest  reimbursement  payments  over 
the  educational  institution's  principal 
and  interest  payments,  and  that  (he 
educational  institution  treat  the 
computed  interest  as  a  reduction  in  the 
interest  expense  to  be  reimbursed  by  the 
Federal  Government.  This  provision  is 
not  applicable  in  instances  where  the 
educational  institution  makes  an  initial 
equity  contribution  of  25  percent  or 
more  to  purchase  the  asset. 

(c)  Substantial  relocation  of  federally- 
sponsored  activities  from  a  facility 
financed  by  indebtedness,  the  cost  of 
which  was  funded  in  whole  or  part 
through  Federal  reimbursements,  to 
another  facility  prior  to  the  expiration  of 
a  period  of  20  years  requires  Federal 
cognizant  agency  approval.  The  extent 
of  the  relocation,  the  amount  of  the 
Federal  participation  in  the  financing, 
and  the  depreciation  charged  to  date 
may  require  negotiation  of  space  charges 
for  Federal  programs. 

(7)  Amend  Section  J  by  adding  a  new 
paragraph  51: 

51.  Tuition  benefits  for  familv 
members.  For  educational  institutions 
fiscal  years  beginning  after  September 
30. 1997.  charges  for  tuition  benefits  for 
any  person  other  than  the  employee  are 
no  longer  allowable. 

(8)  Amend  the  entire  Circular  by 
changing  all  references  to  "indirect 
costs"  to  "facilities  and  administrative 
costs." 

Circular  A-88  is  proposed  to  be 
rescinded  in  its  entirety. 

IFR  Doc.  95-2871  Filed  2-3-95:  8:45  am| 
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Apr  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1,  1994 


Apr.  1. 
Apr.  1, 
Apr  1, 


1994 
1994 
1994 


rv 
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Tld* 


Stock 


600-End  „ (869-022-00102-7) 


Prtc« 

8.00 


.  (869-0224n>03-5) 36.00 

.  (869-022-00104-3) 13.00 


t7( 

»-W  

20(Knd  .. 

28  Parts: 

1-42  „ (869-022-OOlOS-l) 27.00 

43-encl (869-022-00106-0)  21.00 

29  Parts: 

0-99  _ 

10(M99  ..._ 

500-899 

900-1899  

1900-1910  (§§1901.  Ho 

1910.999)  

1910  (§§  1910.1000  to 

end)  

1911-1925  „ 

1926 

1927-€nd  


(869-022^)07-8) 21.00 

(869-022-00108-6) 9.50 

(869-022-00109^  ......  35.00 

(869^12W»M(WJ) 17.00 

(869-022-00111-6) 33.00 

(869-02W»n2^) 21.00 

(869-022-00113-2)  .....  26i)0 

(869-022-an)4-T) 33.00 

(869-022-00115-9) 36.00 


30  Parts: 

1-199 

200-699  

700-End  .__ 

31  Parts: 

0-199  

200-€nd 

32  Parts: 

1-39.  VoJ.  I „ „ 

1-39,  VoJ.  II 

1-39,  Vol.  lU 

1-190  „ (869-022-00121-3) 

191-399 (869-022-00122-1) 

400-629 (869-022-O0T23-0) 


....  (869-022-001)6-7)  ._...  27.00 

....(869^182-00117-5) 19.00 

....  (869-022-801I8-3) ZIJOO 

„..  (869-a22-«m9-l) 18.00 

....  (869-022-6012O-S 2OJ0O 


15.00 
19.00 
18.00 
31.00 
36.00 
26.00 


J869-022-00124^ 14.00 

21.00 
22.00 


630-699 

700-799 '(869-022-00125-6) 

800-£nd  (869-022-60126-4) 

33  Parts: 

1-124  „ (869-022-00127-3 20.00 

125-199  ._„ (869-022-00126-1) 26.00 

200-End (869-022-00129-9) 24.00 

34  Parts: 

1-299  (869-022-00130-2) 28.00 

300-399  . (869-022-»131-l) 21.00 

400-£nd (869-022-00132-9) 40.00 


15.00 
37.00 

2000 


30.00 
29.00 

16.00 


35 (869-022-00133-7)  .. 

36  Parts: 

1-199  (869-022-00134-5)  .. 

200-*nd  ....„ (869-022-eO135-»  .. 

37  (869^)22^136-1)  .. 

38  Parts: 

0-17  (869-022-60137-0)  . 

18-End  (869-O22-00138-8)  . 

38  (869-022-00139-6)  . 

40  Parts: 

1-51  (869-022-00140-0) 39.00 

52  (869-022-00141-6) 39.00 

53-59  _ (869-022-00142-6)  ...„.  11.00 

60  _ (869-022-00143-4)  36.00 

61-80  „ „...  (869-022-00144^ 41.00 

81-85  (869-022-00145-1) 23.00 

86-99  (869-022-00146-9) 41.00 

1(I>-149  .._ (869-022-0OU7-7) 39J00 

150-189 (869-0224»M8-S) 24.00 

190-259  — (869-022-0O149-3)  .._..  18X)0 

260-299 _.  (869-022-0015O-7) 36.00 

300-399  ....„ (869-022-80151-5) 18.00 

400-424  . — (869-022-6&158-3) 27.00 

425-699  ....„ _.  (869-022-66153-1) 30.00 

70O-789 „ _....  (869-02a^154-<» 28.00 


Revision  I 
Apj.  1,  W94 


Title 


Stock  Number 


Apr. 
Apr. 

July 
July 

July 
July 
July 
July 

July 

July 
July 
July 
July 

July 
July 
Juty 

July 
Juty 

2  July 

2  July 

2  July 

July 

July 

July 

sjuly 

July 

July 


July 
July 
July 

July 
July 
July 


12.00        July 


July 
July 

July 

July 
July 

July 

July 
July 
July 
July 
July 
July 
July 
Juty 
July 
July 
July 
July 
July 
Juty 
July 


T994 
1994 

994 
994 

994 
994 
994 
994 

994 

994 
994 
994 
994 

994 
994 
994 

994 

994 

964 
984 
984 
994 
994 
994 
991 
994 
994 

994 
994 
994 

994 
1994 

994 

994 

994 
994 

994 


994 
994 

994 


994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 


Price 
27.00 


790-€f)d  (869-022-00155-8)  .. 

4lChap«a(s: 

1, 1-1  to  WO  .„ 13;00 

1.1-11  to  AppefKSx,  2  (2  Reserved) „ __  I3i)0 

3-6  .„ MOO 

8  "ZZZZI!ZZZZZ"ZZZZZ"ZZ.  4.50 

9  „ _  13.00 

10-17  ^.50 

18.  Vol.  I.  Ports  1-5  13.00 

18,  Vol.  II.  Ports  6-19 13.00 

18.  Vol.  W.  Ports  20-52 13.98 

19-100  13i00 

1-100 .^ (869-022-00156.6) 9J0 

101  (869-022-00167-4) 29.00 

102-200 (869-022-00158-2) 15.00 

201-£nd  (869-022-00159-1) 13il0 

42  Parts: 

1-399  (869-022-00160-4) 24.00 

•400^29  (869-022-00161-2) 26.00 

430-£rtd _ (869-019-00162-0) 36.00 

43ffarts: 

1-999  (869-022-00163-9) 23.00 

•1000-3999 (869-022-00164-7) 31.00 

4000-£nd (869-022-00165-5) 14.00 


•44 (869-022-00166-3) 


27.00 


45  Parts: 

1-199  „„ (869-019-00167-1) 22.00 

200-499 „„ (869-019-00168-9) 15.00 

500-1 199 (869-022-00169-8) 32.00 

•1200-End  _ (869-022-00170-1) 26.00 

46  Parts: 

•MO (869-022-00171-0) 20.00 

41-69  (869-019-00172-7) 16.00 

70-89  „.„ (869-019-001 7>5) 8.50 

90-139 „ (869-022-00174-4) 15.00 

140-155  ...._ „....  (869-019-00175-1) 12.00 

156-165  - — (869-019-00176-0)  17.00 

166-199 „....  (869-022-00177-9) 17.00 

200-499  ...._ ....„ (869-022-00178-7) 21.00 

500-£nd  ....„ (869-019-00179-4) 15.00 

47  Parts: 

0-19  (869-019-00180-8) 24.00 

•20-39 (869-022-00181-7) 20.00 

•40-69 (869-022-00182-5) 14.00 

70-79  (869-019-00183-2) 23.00 

80-End  (869-019-00184-1) 26.00 

48  Chapters: 

1  (Ports  1-51)  (869-022-00185-0) 36.00 

1  (Ports  52-99)  (869-022-00186-8) 23.00 

2  (Ports  201-251) (869-022-00187-6) 16.00 

2  (Ports  252-299) (869-022-00188-4) 13.00 

3-6  (869-022-00189-2) 23.00 

7-14 (869-019-0019O-5) 31.00 

15-28 (869-019-00191-3) 31.00 

29-End  ...._ (869-022-00192-2) 17.00 

49  Parts: 

•1-99 „._ (869-022-00193-1) 24.00 

•100-177  ..„_ (869-022-00194-9) 30.00 

•178-199  (869-022-00195-7) 21.00 

200-399 (869-019-00196-4) 27.00 

400-999  — _ (869-019-00197-2) 33.00 

1000-1199  (869-019-00198-1) 18.00 

1200-End (869-022-00199-0) 15.00 

50  Parts: 

1-199  

20O-S99 

•600-End  „ 


...  (869-019-00200-6) 20.00 

™  (869-019-0020M) 21.00 

...  (869-022-00202-3) 27.00 


CFR  Index  ond  Findings 
Ards  ....„ „....  (869-022-00053-5) 


fie«isionOale 
July  1.  1994 


1984 
1684 


^Juty  1.  1984 
^Mf  1, 1984 
^Juty  1 
3Ju»y  1 
^July  1.  1964 
^July  1.  1984 
3JulV  1,  1984 
3July  1,  1984 
sjuty  1. 1984 
sjuly  1.  1984 
3  July  1.  1984 

July  1,  1994 

Juty  1 

Juty 


994 
1994 


38;00 


July  1,  1994 

Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1,  1993 

Oct.  1,  1994 
Oct.  1,  1994 
Oct.  1.1994 

Oct.  I,  1994 

Oct.  1,1993 
Oct.  1,  1993 
Oct.  1,  1994 
Oct.  1.  1994 

Oct.  1.  1994 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1994 
Oct.  1.  1993 
Oct.  1, 1993 
Oct.  1.  1994 
Oct.  1.  1994 
Oct.  1.  1993 

Oct.  1.  1993 
Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1.  1994 
Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  J,  1994 

Oct.  1.  1994 
Oct.  1,  1994 
Oct.  1, 1994 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1994 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1994 


Jen.  1.  1994 


"^^^                                  Stock  Number  Price 

Complete  1995  CFR  set 883.00 

Microfict>e  CFR  Edition: 

Complete  set  (one-time  moiling) \sijoo 

Complete  set  (one-time  mailing)  223.00 

Complete  set  (one-time  mailing)  244.00 

Subscription  (mailed  OS  issued)  264.00 

Individuol  copies jgo 


Revision  Date 
1995 

1992 
1993 
1994 
1995 
1995 


•*■ 


'  ^0"»  Title  3  B  on  onnud  compSaton,  this  volume  OKl  al  DrevKXJS  vohnxK 
Should  be  retained  OS  opeffDonent  reference  joufce       ""  "  P'*^'«*«  ^<*'n« 

'The  July  1,  1985  e<*tron  o(  32  Cf»  Pais  \.m  conkant  o  note  onlv  lor 
''"J*'-?9  «c«u«ve.  for  the  M  text  or  the  De»en»TSJhoX<S2toS 
ThcSSo;;'  •  «^  "^  »*«*  CFR  vok^mes  «ued  OS  ot  ISyTS^.'SSS;; 

to-'^^IUil'i  m'V^  '^  *r'  ^^"^  ^'^♦«»  '-'"  «^'ars  0  note  only 
tor  Ctxjptert  1  to  49  nckjsrve.  for  the  tuM  text  o»  procurement  noM^ 
'"Chapters  1  ,0  49,  conait  the  eleven  CFR  volumS^^  ^^ 
1984  cootomtng  those  chapters.  ^^  »  «  jury  i, 

*No  omendments  to  Itw  vokirrw  were  promulgated  dunng  the  oenod  Aor 
retclS..  °  "*"   "•  ""   "^  ""''  vohiTT^eT^  Apr-  l^lW.'^w^ 

»No  omendments  to  this  volume  were  promulgaled  durng  the  period  Jiiv 
,    iS^iT^^"'* '°  **«  "°'"'^  ^^«  promuHjoted  dur»«g  me^^  iS^y 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
usOT  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 


Odor  noceesing  Coda: 

7296 


Charge  your  order. 
It's  easy! 

To  fax  your  orders  (202)  51 2-2250 


Q  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-00056-8,  at  $20.00  ($25.00  foreign)  each. 

The  total  cost  of  my  order  t«  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change. 


Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account     rT~T~l    I    I    I    I  - G 


Company  or  personal  nanrw 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


□  VISA      □  MasterCard      [_                (expiration  date) 

IE 

City,  State,  Zip  code 


Thank  you  for  your  order! 


Daytime  phone  including  area  code 


4/94 


Purchase  order  number  (optional) 


Authorizing  signature 

Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  docun>ents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50      * 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   *itiii  ^^  r^B» 
"*•'■'                                                                          Charge  your  order.    MHh  -p^ 

VP'C  h-seasy!    ^■■'■■■' 

*  i-^K^j  please  send  me  the  following  indicated  publications:  To  fax  your  orders  and  inqulrles-(202)  512-2250 

copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1 .  The  total  cost  of  my  order  ij  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  dom(  stic  postage  and  handling  and  are  subject  to  change 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(.^ddilional  adidress' attention  line) 


3.  Please  choose  method  of  payment: 

I — I  Check  payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


(Street  address) 


I I  VISA  or  MasterCard  Account 


-D 


(at> .  State.  ZIP  Code) 


L 


J_ 


1 

Thank    '"■■'    f"'   »>ur  nrMmrl 

(Credit  card  expiration  date) 

4 

r—  j~ 

(Uaytiine  phoiw  including  area  code) 

1 1  (Signature) 

4.  Mail  To:  New  Orders.  Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


(Rev  12/91) 


INTOMUTION  ABOUT  THE  SUPEfUNTENDEia  OF  DOCUMENTS 

Know  when  to  expect  ToarfcnewriMdceaiidlwcpapwdlliinccoi^  To  keep  our  subscription 

pmxs  down,  the  Govenimem  fhrinting  OflBoe  maOs  each  nbacriber  on/^ 

lean  wheii  yoo  wffl  get  your  renewd  notice  by  cheddng  the  nmnber  that  foUows  month/year  code  on 

ibctap^MofyoatUbdas  shown  in  this  example: 


A  lenevral  nodce  wdl  be 
MPt  apprariiMiciy  90  dtyt 
bcfofediisdMe. 


A  lenewal  nodoe  win  be 
icpt  tff/tot  iiMtdy  90  OKft 
befcce  diis  date. 


«««•••••••••••••••••••••••••••••••••••••••••••/  •••••••••• 

JAPR     8MITB212J  DEC9S  R  I 

ijOBM  SMITH 

:212  MOM  8TRBBT 

:  PORBSTVILLB  ND  20747 
•••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 


»•••••••••••••••••••••••••••••••••••••••••••••/  ••••••••••• 

SaFRDO     SMITB212J  DEC95  R  I  : 

:  joni  SMITH  : 

:212  laiH   STREET  l 

I  yUUBffVILLB  ND  20747  I 

••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 


To  be  toie  diat  yoor  aefvice  oootinoes  withom  intetniptkm,  pkaae  return  your  len^^ 

If  your  subacriptiao  aervice  is  diacontmued,  simply  send  your  inailing  kbd  from  any  issue  to  the 

Superintendent  of  Documoits,  Wuhington.  IX:  20402-9372  with  the  proper  remittance.  Your  aervi^ 

wiU  be  reinstated. 

lb  chaste  jovaddRaK  Pleaae  SEND  YOUR  MAILINO  LABEL,  along  with  your  new  address  to  the 

SuperintendentofDQCuments,Attn:  Chief.  Mail  UstBianch.  Mail  Stop:  SS(»i  Washington, 

DC  20402-9373. 

Tbinqniic  about  your  anhacriplioDacrviM:  Please  SEND  YOUR  MAILINO  LABEL,  along  with 
your  cotrespondence.  to  the  Superintendent  of  Documents.  Attn:  Chief,  Mail  List  Branch,  Mail 

Stop:  SSOM,  Washington,  DC  20402-9375. 
Tboffderawwsobaeriplioa:  Please  use  die  order  fonn  provided  below. 


Supartmandant  of  Oocumania  Subacripdon  Oidar  Rrnn 


•5468 

DYESf  ptaassemermyaUbacr^ptionsasfclaMa: 


lb  lax  your  eitfara  (208)  512-2239 


subscripttons  to  Fada«IRaglalar(FR);lfidudirV  the  daily  Federal  RegW^ 

of  Code  of  Federal  Regulations  Sectiona  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Regiater.  daily  only  (FRDO),  at  $484  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  !•$ .(Indudea 

regular  shipping  WMJ  handkig.)  Price  aubjwt  to  change. 


Fbr  privacyb  dtecfc  bOK  below; 

O  Do  not  nwke  my  name  awelsble  to  other  mailers 


Company  or  pwaonii  ram* 


typoorpiM) 


StiMladdraM 


Cttyi8M«.2lpood» 


O  Check  payable  to  Superintendent  Of  Documenta 
QQPODepoaH  Account  I  II  I  II  Q-P 
□VISA     QMasterCard  I    I   I   I   LiwMoodiK 

I  I  I  I  I  I  I  I  M  I  '  '  I  '  I  '  '  '"n 

ThanHryov  Ibryoirorrilarf 


DayUm*  phon*  inoludhio  MM  oodo 


PurahsMOiewnumbar  foplloral 


AuSmlilnQ  ilQniiiJt 

Mflllb:  Superintendent  of  Documanta 

P.O.  Box  371864.  PHtaburgh.  PA  15250-7864 


Public  Laws 


104th  Congresa,  let  Seaeion,  1885 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
aws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws' 
issued  irregularly  upon  enactment,  for  the  I04th  Congress,  1st  Session,  1995. 

tti^noJf^  .^'^  '"^y  ^  purchased  from  the  Superintendent  of  Documents,  Washington,  DC 
20402-9328  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws.) 


Order  ProcMsmg  Cod*' 

*  6216 


Superintendent  of  Documents  Subscriptions  Order  Form 

' — I   I  liS,  enter  my  subscription(s)  as  follows: 


Charge  your  order. 
Its  Easy! 


To  fax  your  orders  (202)  512-2233 
subscriptions  to  PUBLIC  LAWS  for  tiie  104th  Congress,  1st  Session,  1995  for  $160  per  subscription. 


rS.'?»„Ti!  °!.r  °'*!f'  ''  ^-Z T-  ^"'*^"»«''«"^  customers  please  add  25%    Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  prim) 


(Additional  address/attention  line) 


Please  Choose  Method  of  Biyment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
I — I  GPO  Deposit  Account 


(Street  address) 


I — I  VISA  or  MasterCard  Account 


-D 


(City,  State,  ZIP  Code) 


n 


.    (Credit  card  expiraiion  dale) 


(Daytime  phone  including  area  code) 


Thank  you  for 
your  order! 


(Purchase  Order  No.) 

YES    NO 
May  we  make  your  nane/Mldrass  avaiUMe  to  oUicr  mailere?  □   Q 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  344 
RIN  3064-AB55 

Recordkeeping  Requirements  for 
Securities  Transactions 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Final  ruli 


SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  is 
amending  its  regulation  which 
establishes  recordkeeping  and 
confirmation  requirements  for  seciuities 
transactions  undertaken  by  an  insured 
state  nonmember  bank  for  its  customers. 
The  amendment  provides  the  FDIC  the 
express  authority  to  waive  the 
requirements  of  the  regulation  for  good 
cause.  The  purpose  of  the  amendment  is 
to  afford  the  FDIC  more  flexibility  in 
applying  its  regulations. 
EFFECTIVE  DATE:  The  amendment  is 
effective  February  7, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Gervino,  Senior  Attorney,  (202) 
898-3723.  or  Cristeena  Naser,  Attorney. 
(202)  898-3687.  Legal  Division,  FDIC, 
550  17th  Street,  NW.,  Washington.  DC 
20429  or  Curtis  L.  Vaughn,  Examination 
Specialist,  (202)  898-6759,  Division  of 
Supervision,  FDIC,  550  17th  Street  NW.. 
Washington,  DC  20429. 

SUPPLEMENTARY  INFORMATION:  Part  344 
generally  sets  forth  the  recordkeeping 
requirements  for  insured  state 
nonmember  banks  effecting  customer 
securities  transactions  whether 
conducted  as  discount  or  full-service 
brokerage  or  through  the  bank's  trust 
department.  Part  344  specifies  the 
content  and  timing  of  the  bank's 
internal  records  as  well  as  customer 
statements  and  disclosures.  An  insured 
state  nonmember  bank  involved  in  an 
arrangement  with  a  third  party  selling 


securities  on  bank  premises  is  generally 
considered  subject  to  Part  344  if  the 
bank  receives  transaction-based 
compensation.  Part  344  also  requires 
that  banks  effecting  securities 
transactions  for  customers  establish 
written  policies  and  procedures  for 
supervising  securities  personnel 
generally  and  for  avoiding  conflicts  of 
interest  both  between  the  bank  and  its 
customers  and  between  customers.  The 
Office  of  the  Comptroller  of  the 
Currency  (OCC)  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board  of  Governors)  have 
securities  recordkeeping  regulations  that 
are  virtually  identical  to  Part  344  except 
that  the  OCC's  regulations  have  specific 
waiver  authority  (12  CFR  Part  12  and  12 
CFR  208.8(k)  respectively). 

Recently  it  has  come  to  the  FDIC's 
attention  that  some  banks  are  having 
practical  difficulty  complying  with  Part 
344  and  in  particular  with  §  344.4 
which  sets  forth  requirements  for  the 
content  of  confirmations  of  customers' 
securities  transactions  effected  by  the 
bank.  We  understand  that  this  difficulty 
results  from  developments  in  the 
industry.  The  practical  difficulty  in 
complying  with  §  344.4  illustrates  how 
developments  in  the  industry  as  well  as 
changes  in  industry  practice  can  cause 
a  regulation  to  be  burdensome  or  make 
compliance  difficult. 

The  FDIC  is  generally  concerned  that 
to  the  fullest  extent  possible  its 
regulations  should  not  impose  any 
undue  or  unnecessary  burden  or 
expense  (competitive  or  otherwise)  on 
insured  banks.  Having  the  flexibility  to 
readily  tailor  the  application  of  a 
regulation  to  particular  circumstances  if 
warranted  furthers  that  objective.  In 
keeping  with  that  goal  the  FDIC  has 
therefore  determined  that  it  is 
appropriate  to  add  express  waiver 
authority  to  Part  344.  The  addition  of 
the  waiver  allows  an  insured  state 
nonmember  bank  to  obtain  a  waiver  of 
all  or  any  part  of  Part  344  if  the  FDIC 
determines  that  there  is  good  cause  for 
a  waiver  to  be  granted.  The  adoption  of 
the  amendment  will  enable  the  FDIC  to 
more  readily  adapt  the  application  of  its 
regulation  to  developments  in  the 
industry  and  changes  in  industry  wide 
practice  as  well  as  to  unique  problems 
faced  by  particular  institutions.  It  is  the 
FDIC's  intent  to  provide  relief  as 
appropriate  taking  due  care  not  to 
undermine  the  purposes  of  Part  344. 


The  amendment  is  being  adopted  in 
final  form  without  opportunity  for 
pubUc  comment  pursuant  to  the 
authority  of  section  553(b)(A)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b)(A))  which  authorizes  the  waiver 
of  notice  and  public  comment  in  the 
case  of  procedural  rules.  The 
amendment  will  be  effective 
immediately  upon  publication  in  the 
Federal  Register.  This  action  is  taken 
pursuant  to  the  authority  of  section 
553(d)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  553(d))  which  permits 
waiver  of  the  30  day  delayed  effective 
date  requirement  if  a  rule  grants  an 
exemption  or  relieves  a  restriction.  The 
amendment  is  not  required  by  section 
302(b)  of  the  Reigle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (Pub.  L.  103- 
325)  to  be  made  effective  on  the  first  day 
of  a  calendar  quarter  after  the  date  of 
publication  of  the  amendment  as  the 
amendment  does  not  impose  additional 
reporting,  disclosure  or  other  new 
requirements  on  insured  depository 
institutions. 

Paperwork  Reduction  Act 

The  final  amendment  does  not  create 
any  new  recordkeeping,  reporting  or 
collection  of  information  requirements 
within  the  meaning  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3500  et  seq.). 

List  of  Subjects  in  12  CFR  Part  344 

Insured  banks.  Banking,  Securities 
transactions.  Recordkeeping, 
Confirmations. 

For  the  reasons  set  forth  in  the 
preamble.  Part  344  of  Chapter  III  of  Title 
12  is  amended  as  set  forth  below: 

PART  344— RECORDKEEPING  AND 
CONFIRMATION  REQUIREMENTS  FOR 
SECURITIES  TRANSACTIONS 

1.  The  authority  citation  for  Part  344 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817,  1818, 1819. 

2.  Section  344.8  is  added  to  read  as 
follows: 

§344.8    Waiver. 

The  Board  of  Directors  of  the  FDIC.  in 
its  discretion,  may  waive  for  good  cause 
all  or  any  part  of  this  part  344. 

By  Order  of  the  Board  of  Directors. 
Dated  at  Washington,  DC.  this  3tst  day  of 
January-  1995. 
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Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman. 

Acting  Executive  Secretary. 

|FR  Doc.  95-2858  Filed  2-e-95:  8:45  am] 

BILLING  CODE  6714-Ot-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart33 

[Docket  No.  94-ANE-18;  Special  Conditions 
No.  SC-33-ANE-08] 

Special  Conditions;  General  Electric 
(GE)  Aircraft  Engines  Model(s)  GE90- 
75B/-85B/-76B  Turfoofan  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  General  Electric  (GE) 
Aircraft  Engines  Model(s)  GE9Q-75B/- 
85B/-76B  turbofan  engines.  These 
special  conditions  contain  the 
additional  safety  standards  which  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  airworthiness 
standards  of  part  33  of  the  Federal 
Aviation  Regulations  (FAR). 
EFFECTIVE  DATE:  March  6,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tim  Mouzakis  at  (617)  238-7114  or 
Karen  Grant  at  (617)  238-7133,  Engine 
and  Propeller  Standards  Staff,  ANE- 
110,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  FAA,  New 
England  Region,  12  New  England 
Executive  Park,  Burlington. 
Massachusetts  01803-5229;  fax  (617) 
238-7199. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  16, 1991,  General 
Electric  Aircraft  Engines  applied  for 
type  certification  of  Model(s)  GE90- 
7'5B/-85B/-76B  turbofan  engines.  These 
engines  incorporate  a  first  stage  fan 
blade  manufactured  using  carbon 
graphite  composite  material.  This 
unusual  design  feature  results  in  the 
GE90  fan  blade  having  significant 
differences  in  material  property 
characteristics  when  compared  to 
conventionally  designed  fan  blades 
using  non-composite  materials.  For 
example,  the  probability  that  a 
composite  fan  blade  will  fail  below  the 
inner  annulus  flowpath  line  may  be 
highly  improbable,  questioning  the 
appropriateness  of  the  requirement 
contained  in  §  33.94(a)(1)  to  show  blade 
containment  after  a  failure  of  the  blade 
at  the  outermost  retention  feature. 


The  current  requirements  of  §  33.94 
are  based  on  metallic  blade 
characteristics  and  service  history,  and 
are  not  appropriate  for  the  unusual 
design  features  of  the  composite  fan 
blade  found  on  the  GE90  series  turbofan 
engines.  The  FAA  has  determined  that 
a  more  realistic  blade  out  test  will  be 
achieved  with  a  fan  blade  failure  at  the 
inner  annulus  flowpath  line  (only  the 
airfoil)  instead  of  the  outermost 
retention  featiu'e  as  is  currently  required 
by  §  33.94(a)(1). 

The  FAA  has  also  determined  that  the 
composite  fan  blades  construction 
presents  other  factors  that  must  be 
considered.  Tests  and  analyses  must 
account  for  the  effects  of  in-service 
deterioration  of,  manufacturing  and 
materials  variations  in,  and 
environmental  effects  on  the  composite 
material.  Further,  tests  and  analyses 
must  show  that  a  lightning  strike  on  the 
composite  fan  blade  will  not  result  in  a 
hazardous  condition  to  the  aircraft,  and 
that  the  engine  will  meet  the 
requirements  of  §  33.75.  Therefore,  these 
special  conditions  are  additional 
requirements  which  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  Airworthiness  Standards  of  part 
33. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101  of 
the  Federal  Aviation  Regulations  (FAR). 
General  Electric  Aircraft  Engines  must 
show  that  the  Model(s)  GE90-75B/- 
85B/-76B  turbofan  engines  meet  the 
requirements  of  the  applicable 
regulations  in  effect  on  the  date  of  the 
application.  Those  Federal  Aviation 
Regulations  are  §  21.21,  as  amended 
through  Amendment  21-68,  August  10, 
1990.  and  part  33.  as  amended  33-14. 
August  10,  1990. 

The  Administrator  finds  that  the 
applicable  airworthiness  regulations  in 
part  33,  as  amended,  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  General  Electric  Aircraft  Engines 
Model(s)  GE90-75B/-85B/-76B 
turbofan  engines  because  of  unique 
design  criteria.  Therefore,  the 
Administrator  prescribes  special 
conditions  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice  and  opportunity 
for  comment,  as  required  by  §§11.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §21. 101  (b)(2). 
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Discussion  of  Comments 

Interested  persons  have  been  afforded 
the  opportunity  to  participate  in  the 
making  of  these  special  conditions.  Due 
consideration  has  been  given  to 
comments  received. 

Two  commenters  express  no  objection 
to  the  adoption  of  these  special 
conditions  as  proposed. 

Two  commenters  cite  the  apparent 
departure  by  the  FAA  from  its  general 
practice  of  involving  industry  prior  to 
effecting  significant  changes  to 
certification  requirements,  and 
recommend  that  the  FAA  evaluate  the 
proposed  changes  in  harmony  with 
industry  through  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC). 

The  FAA  has  not  determined  that 
these  special  conditions  will  form  the 
basis  to  a  rulemaking  change  to  amend 
14  CFR  part  33.  These  special 
conditions  prescribe  for  a  specific 
design,  the  testing  and  analyses 
necessary  to  achieve  an  equivalent  level 
of  safety.  The  FAA  may  consider 
whether  it  is  necessary  to  revise  §  33.94 
to  include  the  requirements  of  these 
special  conditions.  The  ARAC  may  be 
used  to  gather  industry  and  public 
participation  in  that  rulemaking  project. 
For  this  specific  application  for  type 
certification,  however,  the  FAA  has 
followed  the  rulemaking  procedures 
provided  by  14  CFR  part  11  that  allow 
for  industry  and  pubfic  comment. 

Two  commentefs  state  that  applying 
the  maximum  load  criteria  used  for 
propellers  to  a  fan  blade,  with 
significantly  different  mechanical 
arrangement  and  dynamic  behavior,  is 
technically  unjustified. 

The  FAA  disagrees.  The  two  times 
maximum  load  criteria  test  is  designed 
to  show  the  capability  of  the  fan  blade 
retention  system  to  withstand  without 
separation  centrifugal  loads 
significantly  greater  than  will  be  seen  in 
service.  A  safety  factor  of  two  is  a 
reasonable  safety  factor  as  demonstrated 
by  its  success  in  propeller  applications. 
The  blade  and  its  retention  system  must 
be  capable  of  retaining  the  blade  under 
this  load  condition. 

Two  commenters  state  that  the 
additional  requirements,  in  conjunction 
with  any  available  analyses,  cannot 
guarantee  that  the  failure  probability 
will  be  extremely  improbable.  Inherent 
characteristics  of  complex  composite 
hardware  design,  latent  defects  and 
susceptibility  to  manufacturing 
variations,  and  nonconformance  are 
identified  as  reasons  for  the  statement. 

The  FAA  agrees  in  part.  The  FAA  has 
reviewed  its  position  and  concurs  with 
the  commenters  that  a  failure 


probability  of  extremely  improbable  can 
not  be  guaranteed.  However,  the  FAA 
believes  that  the  applicant  has 
constructed  a  test  program  that 
demonstrates  the  blade  retention 
features  have  sufficiently  improved 
reliability  to  provide  an  equivalent  level 
of  safety  to  that  provided  by  §  33.94. 
While  extensive  testing  is  required  for 
material  certification  in  accordance  with 
§  33.15  to  determine  material 
characteristics  and  the  effects  of  defects 
on  blade  life,  additional  test 
requirements  were  established  within 
the  compliance  plan  to  determine  the 
effect  of  defects  and  manufacturing 
variations  on  material  capability. 

One  commenter  suggests  adding  an 
additional  paragraph  to  these  special 
conditions  as  follows: 

"(a)(3)  By  appropriate  test  and 
analysis  it  must  be  shown  that  the  most 
adverse  blade  vibratory  stresses,  as 
determined  per  §  33.83.  will  not  result 
in  failure  of  the  fan  blade  retention 
system  when  consideration  is  given  to 
the  most  Umiting  manufacturing  defect 
which  could  go  undetected." 
The  FAA  disagrees  with  the 
commenter  that  the  suggested  paragraph 
be  added,  as  these  considerations  are 
well  within  the  interpretation  of  §  33.83 
and  no  additional  safety  standards  are 
deemed  necessary. 

One  commenter  suggests  adding  an 
additional  paragraph  to  the  special 
condition  to  minimize  the  risk  of  hazard 
which  would  result  from  potential 
failure  of  the  fan  blade  retention  system 
as  follows: 

"(a)(4)  Although  the  above  test 
requires  release  of  the  fan  blade  at  the 
inner  flowpath,  additional  testing  and/ 
or  analysis  shall  be  performed  to  define 
the  engine  behavior  for  the  case  of  a  fan 
blade  release  at  the  outermost  retention 
groove.  The  data  obtained  shall  be  used* 
when  establishing: 

(i)  Any  installation  limitations  to  be 
included  on  the  Type  Certificate  Data 
Sheet;  and. 
(ii)  Load  requirements  of  §33.23." 
The  FAA  disagrees.  As  stated  in 
§  33.75.  Safety  Analysis,  the  applicant 
must  consider  all  probable  malfunctions 
which  will  cause  the  engine  to  catch 
fire,  burst,  generate  loads  greater  than 
those  ultimate  loads  specified  in 
§  33.23(a).  or  lose  the  capability  of  being 
shut  down.  These  special  conditions 
also  require  such  analyses  and  tests  to 
show  Uiat  die  failure  of  die  fan  blade 
retention  system  is  not  a  probable 
malfunction.  Establishment  of  the 
maximum  stop-start  stress  cycles  for  the 
blade  retention  system  is  also  required 
to  assure  the  structiu^l  integrity  of  the 
blade  attachment  system. 


One  commenter  states  that  the 
requirements  should  show  that  the 
failure  rate  of  the  fan  blade  retention 
system,  for  any  cause,  during  the  service 
life  of  the  engine,  be  extremely 
improbable  and  can  not  be  established 
at  the  time  of  type  design  approval  for 
a  new  technology  composite. 

The  FAA  agrees  in  part.  While  the 
FAA  agrees  that  a  failure  probability  of 
extremely  improbable  can  not  be 
guaranteed,  the  FAA  remains  receptive 
to  advances  in  technology,  approaches, 
and  new  test  methods  which  adequately 
simulate  those  effects  typically  verified 
by  in-service  experience.  Further,  the 
FAA  believes  that  these  same  principles 
have  been  successfully  used  by  engine 
manufacturers  to  ensure  the 
airworthiness  of  rotor  structural  parts.  It 
should  be  recognized  that  failure  to 
demonstrate  acceptable  reliability  of  the 
blade  retention  features,  results  in  non- 
comphance  with  these  special 
conditions  and  that  would  require 
testing  to  occur  at  the  outer  most 
retention  groove. 

Two  commenters  suggest  the  energy 
levels  and  trajectories  of  any  particles 
that  would  penetrate  the  engine  cases  by 
conducting  an  engine  test  in  accordance 
with  the  test  conditions  of  current 
§§  33.94(a)  and  33.94(b)  be  defined  in 
the  Engine  Installation  Manual  or  on  the 
Engine  Type  Certificate  Data  Sheet.  The 
definition  of  resuhs  should  also  include 
determination  of  the  loads  that  would 
be  transmitted  through  the  engine  to 
airframe  interface.  One  commenter 
states  that  the  energy  levels,  trajectories 
and  loads  must  be  included  in  each 
airplane  type's  design  precautions  taken 
to  minimize  the  hazards  in  the  event  of 
an  engine  rotor  failure,  as  required  by 
current  FAR  25.903  and  JAR  25.903. 

The  FAA  agrees  that  the  requirements 
for  defining  energy  levels,  trajectories  of 
particles,  and  a  resultant  loads  already 
exist  in  §§  33.19(a)  and  33.23.  The  FAA 
also  agrees  that  if  such  energy  levels, 
trajectories,  and  resultant  loads  are 
defined,  the  appropriate  data  should  be 
included  in  the  Engine  Installation 
Manual.  The  FAA  does  not  agree  with 
the  commenters  suggestion  relative  to 
complying  widi  §§  33.94(a)  and  33.94(b) 
in  addition  to  these  special  conditions. 
These  special  conditions  provide  safety 
standards  which  apply  to  the  composite 
blade  design  as  an  alternative  to  the 
requirements  of  §  33.94.  The  applicant 
must  demonstrate  reliability  of  the  blade 
root  and  the  blade  retention  system. 

One  commenter  criticizes  the 
explanations  and  logic  presented  for 
justification  of  these  proposed  special 
conditions.  The  commenter  cites  that 
there  was  insufficient  information  in  the 


notice  by  which  to  test  the  validity  of 
the  FAA's  determination. 

The  FAA  disagrees.  The  notice  of 
proposed  special  condition  identifies 
two  bases  on  which  the  FAA 
determined  that  the  current 
requirements  of  part  33  do  not  provide 
adequate  or  appropriate  safety  standards 
because  of  the  novel  or  unusual  design 
of  die  GE90  engine.  The  FAA  also 
determined  that  additional  safety 
standards  were  needed  to  ensure  that 
the  GE  composite  fan  blades  met  an 
equivalent  level  of  safety  established  by 
§  33.94.  Given  the  number  and  the 
nature  of  the  comments  received,  the 
FAA  believes  that  the  notice  gave  an 
adequate  description  of  the  proposed 
action  to  allow  critical  comment  on  the 
basis  for  that  action. 

One  corhmenter  states  that  they  do 
not  believe  that  use  of  graphite 
composite  material  for  a  turbofan  blade 
retention  system  warrants  a  departure 
from  the  current  requirements  of 
§33.94. 

The  FAA  disagrees.  The  FAA 
supports  the  use  of  composite 
technology  and  the  necessary  methods 
of  testing  and  analyses  to  show  that  the 
product  meets  an  equivalent  safety 
standard  as  established  by  §  33.94. 

One  commenter  states  that  the 
demonstration  means  for  showing 
"extremely  improbable"  should  be 
specifically  part  of  these  proposed 
special  conditions.  The  commenter 
suggests  to  establish  and  define  a 
methodology  by  which  to  rigorously 
assess  the  probability  of  fan  blade 
retention  system  failure  as  extremely 
improbable,  and  by  which  to  assess  the 
associated  level  of  confidence  in  the 
assessment,  particularly  at  the  time  of 
initial  certification. 

The  FAA  agrees  in  part.  The  FAA 
agrees  that  the  assessment  of  the  fan 
blade  retention  system  should  be 
conducted  rigorously,  but  disagrees 
widi  the  need  to  establish  and  define  a 
methodology  in  these  special 
conditions,  the  FAA  believes  it  should 
not  define  a  specific  means  to  meet  a 
safety  standard,  or  pubhsh  an 
applicant's  proprietary  methodology.  To 
publish  a  specific  demonstration  means 
would  presume  the  FAA  has 
predetermined  the  composite  blade 
material  property  characterization.  The 
methodology  for  assessing  the  fan  blade 
retention  system  will  be  proposed  by 
the  applicant,  and  will  be  evaluated  by 
die  FAA. 

One  commenter  states  that  lightning 
test  conditions  should  be  specifically 
identified  in  the  special  condition. 

The  FAA  disagrees.  Existing 
regulatory  guidance  material  and 
standard  industry  practices  for  lightning 
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tests  may  be  used  to  develop 
appropriate  test  criteria. 

One  commenter  suggests  that  the  term 
"inner  annulus  flowpath  line"  be 
substituted  for  "inner  flowpath 
diameter"  to  eliminate  ambiguity  of 
definition. 

The  FAA  concurs.  The  inner  annulus 
flowpath  line  provides  a  better 
description  of  the  flowpath  contour 
because  flowpath  diameter  suggests  a 
line  of  constant  radius.  These  Final 
Special  Conditions  will  be  revised  to 
include  this  term. 

One  commenter  states  it  is  an  issue  of 
unnecessary  additional  risk  that,  in  the 
absence  of  full  compliance  to  §  33.94, 
these  proposed  special  conditions  are 
insufficient  in  scope  and  detrimental  to 
aviation  safety. 

The  FAA  disagrees.  The  FAA  has 
concluded  that  upon  compliance  with 
all  of  the  requirements  of  these  special 
conditions,  together  with  additional 
testing  beyond  that  typically  employed 
for  metallic  blades  within  the  scope  of 
14  CFR  part  33.  an  equivalence  to  the 
safety  standard  provided  in  §33.94  has 
been  achieved  and  no  additional  risk 
has  been  assumed. 

One  commenter  states  that  the  most 
significant  feature  of  the  notice  is  the 
proposed  probability  of  fan  blade 
retention  system  failure  of  "extrdfnely 
improbable"  is  a  reduction  in  severity  of 
the  effects  of  a  blade  failure. 

The  FAA  agrees.  The  FAA  recognizes 
that  certain  loads  associated  with  a 
blade  release  at  the  inner  annulus 
flowpath  line  may  be  less  than  the  loads 
associated  with  release  of  a  fan  blade  at 
the  outermost  retention.  Those  loads 
imparted  to  the  engine  mount  system 
based  on  the  inner  annulus  flowpath 
lino  will  be  identified  in  the  Engine 
Installation  Manual.  Since  there  is 
potential  for  a  reduction  in  certain 
loads,  it  is  imperative  that  the  blade 
retention  system  demonstrates 
sufficiently  improved  reliability  to 
provide  an  equivalent  level  of  safety  to 
that  provided  by  §  33.94. 

One  commenter  requested  on  what 
basis  has  it  been  decided  that  a  failure 
along  the  inner  flowpath  line  is  the  most 
critical  for  failures  which  are  not 
assessed  as  being  extremely  improbable. 

The  FAA  selected  the  inner  aimulus 
flowpath  line  as  the  critical  location  for 
blade  release  based  on  design,  blade 
stresses,  and  demonstrated  fatigue  and 
impact  testing. 

One  commenter  states  that  these 
proposed  special  conditions  make  no 
mention  of  the  design  and  construction 
requirements  of  either  §  33.19  relating  to 
containment  design  and  uncontained 
blade  fragments,  or  §  33.23  relating  to 
mounting  attachments  and  structure. 


The  FAA  concluded  that  the 
requirements  of  §§  33.19  and  33.23  were 
adequate  and  appropriate  when  applied 
to  this  design  of  the  GE90  engine,  and 
no  additional  special  conditions  were 
necessary. 

One  commenter  suggests  that  these 
special  conditions  should  also  address 
the  effects  of  possible  detachment  of 
those  metallic  portions  of  the  blade. 
Ihe  i-AA  disagrees.  These  special 
conditions  provide  an  alternative  to  the 
release  failure  location  on  the  blade. 
The  metal  to  composite  blade  bonding 
capability  has  been  addressed  through 
tests  conducted  under  14  CFR  part  33. 
There  were  no  additional  special 
conditions  that  are  required. 

One  commenter  suggests  that  the  text 
of  these  proposed  special  conditions 
paragraph  (a),  has  been  mis-compiled. 

The  FAA  concurs.  The  intent  of  the 
paragraph  (a)  is  to  identify  the  location 
of  the  release  point  for  the  fan  blade 
containment  test  and  to  prescribe  the 
additional  safety  standards  to  be 
demonstrated.  These  special  conditions 
will  be  modified  by  reorganizing 
paragraph  (a)  to  more  clearly  express 
this  intent. 

One  commenter  states  that  some  re- 
wording is  also  necessary  to  make  it 
clear  that  the  fan  blade  test  must  be 
conducted  as  a  full  engine  test. 

The  FAA  concurs.  These  special 
conditions  will  be  modified  to 
incorporate  this  change. 

One  commenter  states  that  these 
special  conditions  ought  to  make  more 
visible  how  there  can  be  meaningful 
confidence  in  "extremely  improbable" 
as  the  assessed  probability  of  fan  blade 
retention  system  failure  if  the  stress 
levels  are  not  so  conservative  as  to 
result  in  an  infinite  fatigue  life. 

The  FAA  disagrees.  Trie  intent  is  to 
assure  that  within  the  service  life  of  the 
blade,  that  the  fan  blade  retention 
system  is  not  likely  to  fail  due  to 
manufacturing  and  material  variations, 
in-service  deterioration,  and 
environmental  effects. 

One  commenter  asks  how  will  it  be 
established  that  any  large  bird  ingestion 
is  not  a  possible  cause  of  fan  blade 
retention  system  failure,  a  mode  of 
failure  that  is  likely  to  be  much  more 
severe  than  an  airfoil  only  fan  blade 
containment  tests. 

The  damage  effects  on  the  blade 
retention  system  will  be  substantiated 
by  developmental  and  certification 
testing.  It  is  incumbent  upon  the 
applicant  to  demonstrate  that  the  blade 
attachment  system  is  designed  to 
withstand  the  affects  of  an  eight  pound 
bird  impact  on  the  blade  airfoil,  and  is 
less  severe  than  the  effects  from  fan 
blade  release. 


One  commenter  requests  a  definition 
of  "without  failure."  with  regard  to  the 
two  times  centrifugal  load  test. 

The  FAA  definition  for  "without 
failure"  in  this  context  is  to  demonstrate 
the  blade  root  is  retained  within  the 
disk  dovetail  slot,  and  that  there  are  no 
conditions  present  which  would 
indicate  impending  release. 

One  commenter  suggests  relative  to 
paragraph  (a)(2)  of  the  proposed  special 
conditions,  that  there  is  a  need  for 
explicit  reference  to  consideration  of 
both  high  cycle  and  low  cycle  fatigue 
during  start  stop  stress  cycles. 

The  FAA  concurs.  The  detennination 
of  the  life  cycle  of  the  composite  fan 
blade  must  include  the  effects  of 
combined  high  cycle  and  low  cvcle 
fatigue  with  enhanced  load  factors. 
These  special  conditions  will  be 
modified  to  include  the  requirement  for 
high  cycle  and  low  cycle  fatigue  tests. 

One  commenter  requests  clarification 
of  the  term  "extremely  improbable." 

For  the  purpose  of  these  special 
conditions,  "extremely  improbable" 
refers  to  the  unlikelihood  that  a  failure 
will  occur  during  the  engine's 
operational  life. 

One  commenter  questions  why 
paragraph  (d)  of  these  proposed  special 
conditions  is  applicable  only  to  the  tests 
and  analyses  required  by  paragraphs 
(a)(1)  and  (a)(2)  of  the  proposed  special 
conditions. 

The  effects  of  in-service  deterioration, 
manufacturing  and  material  variations, 
and  environmental  effects  must  be 
accounted  for  during  the  centrifugal 
load  test  and  in  lifting  determinations. 
The  intent  is  to  determine  the  effects  on 
material  capability  under  centrifugal 
loads  significantly  greater  than  will  be 
seen  in  service.  Combined  high  cycle 
and  low  cycle  tests  will  further 
determine  the  effects  on  material 
capability.  The  blade  releases 
demonstration,  however,  may  or  may 
not  be  conducted  accounting  for  these 
effects. 

After  careful  review  of  the  available 
data,  including  the  comments  ntned 
above,  the  FAA  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  these  special  conditions  as 
proposed  with  the  changes  as  noted 
above. 

Conclusion 

This  action  affects  only  General 
Electric  Aircraft  Engines  on  Model(s) 
GE9D-75B/-85B/-76B  turbofan  engines. 
It  is  not  a  rule  of  general  applicability 
and  affects  only  the  manufacturer  who 
applied  to  the  FAA  for  approval  of  these 
engines  containing  this  novel  or 
unusual  design  feature. 
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List  of  Subjects  in  14  CFR  Part  33 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  continues  to  read  as 
follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421. 
1423;  49  U..S.C.  l()6(g):  and  14  CFR  11.49  and 
21.16. 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AAL-4] 

Realignment  of  G-8,  G-10,  G-12,  R^99, 
B-27,  B-37,  V-308,  and  V-328;  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


The  Special  Coitditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  General 
Electric  Aircraft  Engines  Model(s)  GE- 
90-75B/-85B/-76B  turbofan  engines:     • 

(a)  In  lieu  of  the  fan  blade  containment  test 
with  the  fan  blade  feiling  at  the  point 
specified  in  §  33.94(a)(1),  conduct  the 
lollowing: 

(1)  An  engine  fan  blade  containment  test 
with  the  fan  blade  failing  at  the  inner 
innnlus  flowpath  line. 

(2)  The  following  must  be  shown  by  test 
and  analyses,  or  other  methods  acceptable  to 
the  Administrator,  that: 

(i)  The  disk  and  fan  blade  retention  system 
can  withstand  without  failure  a  centrifugal 
load  equal  to  two  times  the  maximum  load 
which  the  engine  oould  experience  within 
approved  operating  limitations,  and 

(ii)  By  a  procedure  approved  by  the 
Administrator,  an  operating  limitation  mu.st 
be  established  which  specifies  the  maximum 
allowable  number  of  start-stop  stress  cycles 
for  the  fan  blade  retention  system.  The  stress 
cycle  shall  include  the  combined  effects  of 
high  cycle  and  low  cycle  fatigue.  The  fan 
blade  retention  system  includes  the  portion 
of  the  fan  blade  from  the  inner  annulus 
flowpath  line  inward  to  the  blade  dovetail, 
the  blade  retention  components  and  the  fan 
disk  and  fan  blade  attachment  features. 

(b)  It  must  be  shown  that  the  probability 
of  fan  blade  retention  system  failure,  for  any 
cause,  during  the  sen'ice  life  of  the  engine  to 
be  extremely  improbable. 

(c)  It  must  be  shown  by  test  or  analysis  that 
a  lightnin-;  strike  to  the  composite  fan  blade 
structure  will  not  result  in  a  hazardous 
condition,  und  that  the  engine  will  meet  the 
requirements  of  §  33.75. 

(d)  The  tests  and  analyses  required  bv 
(a)(2)(i)  and  (a)(2)(ii)  of  these  special 
conditions  must  account  for  the  effects  of  in- 
service  deterioration,  manufacturing  and 
material  variations,  and  environmental 
effects. 

Issued  in  Burlingtnn.  Massachusetts,  on 
February  1, 1995. 

James  C.  Jones, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  95-2928  Filed  2-2-95;  9:32  am) 
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SUMMARY:  This  action  will  extend 
Colored  Federal  Airways  G-10  and  R- 
99  and  realign  Colored  Federal  Airway 
B-37  as  a  result  of  the  decommissioning 
of  the  Cape  Spencer  Marine 
Nondirectional  Beacon  (NDB);  revise  the 
descriptions  of  Colored  Federal  Airways 
G-8,  G-12,  and  B-27;  and,  as  a  result  of 
the  decommissioning  of  the  Quinhagak, 
AK,  Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME), 
realign  Federal  Airway  V-328  and 
remove  a  segment  of  V-308.  In  addition, 
this  action  will  remove  "via  INT 
Campbell  Lake  NDB  032°  and 
Skwentna.  AK.  NDB  111"  bearings" 
ft-om  Colored  Federal  Airway  G-8. 
These  actions  will  enhance  navigation 
and  reduce  both  pilot  and  air  traffic 
controller  workload. 

EFFECTIVE  DATE:  0901  UTC.  March  30 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procediu^s  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION: 
History 

On  September  27.  1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  extend  Colored  Federal 
Airways  G-10  and  R-99  and  realign 
Colored  Federal  Airway  B-37  as  a  result 
the  decommissioning  of  the  Quinhagak. 
AK.  VOR/DME.  realign  Federal  Airway 
V-328  and  remove  a  segment  of  V-308 
in  Alaska  (59  FR  49220). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes  and  the  removal  of  "via  INT 
Campbell  Lake  NDB  032°  and 
Skwentna.  AK,  NDB  111°  bearings" 
from  Colored  Federal  Airway  G-8,  and 
a  change  to  Federal  Airway  V-328  from 
"Dillingham,  AK.  to  Kipniik"  to  "INT 


Dillingham  295°  and  Kipnuk,  AK  099° 
radials,  to  Kipnuk,"  this  amendment  is 
the  same  as  that  proposed  in  the  notice. 
Colored  Federal  Airways  are  published 
in  paragraphs  6009(a),  "6009(b)  and 
6009(d),  respectively,  and  Alaskan  VOR 
Federal  airways  are  published  in 
paragraph  6010(b),  of  FAA  Order 
7400. 9B  dated  July  18,  1994.  and 
effective  September  16,  1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Colored  Federal  airways  and 
the  Alaskan  VOR  Federal  airways  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  extends 
Colored  Federal  Airways  G-10,  R-99, 
and  realigns  Colored  Federal  Airway  B- 
37  as  a  result  of  the  decommissioning  of 
the  Cape  Spencer  Marine  NDB.  Coloreo 
Federal  Airways  G-10  and  R-99  will  be 
extended  and  will  include  an  extension 
of  G-10  from  Woody  Island  to 
Kachemak.  King  Salmon,  AK,  NDB  was 
inadvertently  used  in  the  descriptions  of 
Colored  Federal  Airways  G-8  and  G-12. 
and  as  a  result  of  this  rule,  Saldo,  AK. 
NDB  will  replace  King  Salmon.  AK. 
NDB.  King  Salmon,  AK,  Locator  Outer 
Marker  in  the  description  of  B-27  will 
replace  Saldo,  AK,  NDB.  Finally,  as  a 
result  of  the  Quinhagak,  AK.  VOR/DME 
being  decommissioned,  this  action  will 
remove  that  segment  of  V-308  between 
Quinhagak.  AK.  and  Bethel.  AK.  and 
will  realign  V-328  between  Dillingham. 
AK,  and  Kipnuk,  AK. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  it,  therefore— (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulators- 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 
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Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71.  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348{a)."1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  195»- 
1963  Comp..  p.  389;  49  U.S.C  106(g):  14  CFR 
11.69. 

§71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994.  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragraph  6009(a) — Green  Federal  Aimays 


C-8    (Revised! 

From  Shemya.  AK.  NDB,  20  AGL  Adak. 
AK.  NDB;  20  AGL  Dutch  Harbor,  AK,  NDB; 
20  AGL  INT  Dutch  Harbor  NDB  041°  and 
Elfee.  AK,  NDB  253°  bearings;  20  AGL  Elfee 
NDB;  20  AGL  Saldo,  AK.  NDB;  INT  Saldo 
NDB  054°  and  Kachemak,  AK,  NDB  269° 
bearings,  to  Kachemak  NDB.  From  Campbell 
Uke.  AK.  NDB;  Glenallen,  AK,  NDB;  INT 
Glenallen  NDB  052°  and  Nabesna,  AK,  NDB 
252°  bearings;  Nabesna  NDB. 


G-10    ( Revised) 

From  Cape  Newnham.  AK,  NDB;  St.  Paul 
Islnnd.  AK.  NDB;  Elfee.  AK,  NDB.  20  AGL 
I.\'T  Elfee  NDB  041°  and  Port  Heiden,  AK. 
NDB  248°  bearings;  20  .AGL  Port  Heiden 
NDB;  67  miles  12  AGL.  77  miles  85  MSL,  67 
miles  12  .^GL.  Woody  Island.  AK.  NDB:  to 
Kachemak.  NDB. 


G-12    (Revisedl 

From  Saldo.  AK,  NDB;  Port  Heiden,  AK, 
NDB;  Borland,  AK,  NDB;  to  Elfee.  AK,  NDB. 

•  »  »         •  • 

Paragraph  60091  b} — Red  Federal  Airways 


R-99    [Revised] 

From  St.  Paul  Island.  AK.  NDB;  Dutch 
Harbor,  AK,  NDB;  Saldo,  AK,  NDB;  Iliamna. 
AK,  NDB;  INT  Iliamna  NDB  124°  and 
kachemak,  AK.  NDB  269°  bearings;  to 
Kachemak. 


Paragraph  6009ld)—Blue  Federal  Ain*ays 


^27    (Revised] 

From  Woody  Island.  AK,  NDB.  50  rtiiles  12 
AGL,  50  miles  95  MSL.  53  miles  12  AGL, 
Saldo,  AK,  NDB;  51  miles  12  AGL.  84  miles 
70  MSL.  63  miles  12  AGL.  Oscarville.  AK. 
NDB;  St.  Marys.  AK.  NDB;  Fort  Davis,  AK, 


NDB;  35  miles  12  AGL.  71  miles  55  MSL.  54 
miles  12  AGL.  Hotham.  AK,  NDB.    ^ 

•         •  *  «  * 

B-37    (Revisedl 

From  Summer  Strait.  AK.  NDB;  Elephant. 
AK.  NDB;  INT  Elephant  NDB  272°  and  Ocean 
Cape.  AK,  NDB  139°  bearings. 


Paragraph  6010(b)— Alaskan  VOR  Federal 
Airways 


*  * 


*  * 


V-30S    (Revised] 

From  Bethel,  AK;  INT  Bethel  066°  and 
Sparrevohn.  AK.  279°  radials;  to  Sparrevoha. 


*  •  •  * 


V-328    (Revised) 

From  Dillingham.  AK;  INT  Dillingham 
295°  and  KIpnuk,  AK.  099°  radials;  to 
Kipnuk. 


*  * 


*  * 


Issued  in  Washington.  DC.  on  January  24. 
1995. 

Nancy  B.  Kalinowski. 

Acting  Manager.  Airspace-Rules  and 
Aeronaulical  Information  Division. 
|FR  Doc.  95-2735  Filed  2-^-95;  8:45  am] 
BtLUNQ  CODE  4910-13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  94-ASO-17] 

Establishment  and  Alteration  of  Jet 
Routes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes 
new  jet  routes  and  modifies  e.xisting  jet 
routes  in  the  Miami.  FL.  area.  This 
action  is  necessary  because  of  the 
commissioning  of  the  Virginia  Key.  FL. 
Ver\'  High  Frequency  Omnidirectional 
Range  and  Distance  Measuring 
Equipment  (VOR/DME). 
EFFECTIVE  DATE:  0901  UTC,  March  30. 
1995. 

FOR  FURTHER  iNFORMATJON  CONTACT: 
Patricia  P.  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  26,  1994,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  Jet  Routes  J-81  and 


J-113,  and  to  modify  several  existing  jet 
routes  in  the  Miami.  FL.  area  (59  FR 
53764). 

Interested  parties  were  invited  to 

participate  in  thft  rulemaking 

proceeding  by  submitting  written 

comments  on  the  proposal  to  the  FAA. 

No  comments  objecting  to  the  proposal 

were  received.  Except  for  editorial 

changes,  this  amendment  is  the  same  as 

that  proposed  in  the  notice.  Jet  routes 

are  published  in  paragraph  2004  of  FAA 

Order  7400.98  dated  July  18.  1994.  and 

effective  September  16.  1994.  which  is 

incorporated  by  reference  in  14  CFR 

71.1.  The  jet  routes  Hsted  in  this 

document  will  be  published 

subsequently  in  the  Order. 
• 
The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Jet  Routes  J-81  and  J-113  and  modifies 
existing  jet  routes  in  the  Miami.  FL. 
area.  This  action  is  necessar>'  because  of 
the  commissioning  of  the  new  Virginia 
Key,  FL,  VOR/DME.  Commissioning  of 
the  Virginia  Key,  FL,  VOR/DME 
necessitated  the  realignment  of  existing 
routes.  Two  new  jet  routes  are 
established  to  provide  additional 
support  for  air  traffic  operations  in  the 
Miami  area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (.1) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  tliis  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  or  a 
substantial  number  of  small  entiiies 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

The  original  airspace  docket  was 
submitted  to  the  Department  of  Defense 
and  the  Department  of  State  in 
accordance  with  Executive  Order  10854. 
The  application  of  International  Civil 
Aviation  Organization  (ICAO) 
International  Standards  and 
Recommended  Practices  will  not  be 
affected  by  this  action. 

List  of  Sub)ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 
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Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CF*R  part  71.  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510:  E.O.  10654.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  3B9;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994.  and  effective 
September  16,  1994,  is  amended  as 
follows: 

Paragraph  200-U^Jel  Routes 


J-20    (Revised) 

From  Seattle.  i^A.  via  Yakima,  WA; 
Pendleton.  OR:  Donnelly.  ID;  Pocatello.  ID; 
Rock  Springs.  WY,  Denver,  CO;  Kiowa,  CO; 
Lamar,  CO;  Liberal.  KS;  INT  Liberal  137°  and 
Will  Rogers,  OK,  284°  radials;  Will  Rogers; 
Belcher.  LA;  Jackson.  MS;  Montgomery.  AL: 
Meridian.  MS;  Tallahassee,  FL;  INT 
Tallahassee  129° and  Orlando.  FL,  306° 
radials;  Orlando;  INT  Orlando  140°  and 
Virginia  Key,  FL,  344°  radials;  Virginia  Key. 


1-43     (Revised) 

From  Miami,  PL.  INT  Miami  313°  and 
LaBelle,  FL.  137'"  radials;  LaBelle;  St. 
Petersburg.  FL:  Tallahassee,  FL;  Atlanta,  GA; 
Volunteer,  TN;  Falmouth.  KY;  Rosewood, 
OH;  Carleton.  MI;  to  Sault  Ste.  Marie,  MI, 


;-45     (Revised) 

From  Virginia  Key,  FL,  INT  014°  and  Vero 
Beach   FL  143°  radial;  Vero  Beach;  INT  Vero 
Beach  3,tu=  and  Ormond  Beach,  FL.  183° 
radials;  Ormond  Beach;  Craig.  FL;  Alma,  GA; 
Macon,  CA;  Atlaeta.  GA;  Nashville.  TN:  St 
Louis.  MO;  Des  Moines,  L\:  Sioux  Falls,  SD: 
to  Aberdeen.  SD. 


)-53     (Revised) 

From  Miami.  FL;  INT  Miami  020°  and 
Pahokee,  FL.  157*  radials;  Pahokee;  INT 
Pahokee  342°  and  Orlando,  FL.  162°  radials; 
Orlando:  Craig.  FL;  INT  Craig  347°  and 
Colliers.  SC,  174°  radials;  Colliers; 
Spartanburg,  SC;  Pulaski,  VA;  INT  of  Pulaski 
015°  and  Ellwood  City,  PA,  177°  radials;  to 
EUwood  City. 


J-55    (Revised) 

From  Miami.  FL;  INT  Miami  332°  and 
Gainesville.  FL,'l57°,  radials:  INT  Gainesville 
157°  and  Craig.  FL,  192°,  radials;  Craig:  INT 
Craig  004°  and  Savannah,  GA.  197°  radials; 
Savannah;  Charle$ton,  SC:  Florence,  SC;  INT 


Florence  003°  and  Raleigh-Durham,  NC,  224° 
radials;  Raleigh-Durham;  INT  Raleigh- 
Durham  035°  and  Hopewell,  VA,  234° 
radials;  Hopewell;  to  INT  Hopewell  030°  and 
Nottingham,  MD,  174°  radials.  From  Sea  Isle, 
NJ;  INT  Sea  Isle  050°  and  Hampton,  NY,  223° 
radials;  Hampton;  Providence,  Rl;  Boston, 
MA:  Kennebunk.  ME;  Presque  Isle,  ME;  to 
Mont  Joli.  PQ,  Canada,  excluding  the  portion 
within  Canada. 


1-73    (Revised) 

From  Miami,  FL,  INT  Miami  313°  and 
LaBelle.  FL,  137°  radials;  LaBelle:  Lakeland, 
FL;  Tallahassee,  FL;  La  Grange.  GA; 
Nashville,  TN;  Pocket  City.  IN;  to 
Northbrook,  IL. 


J-«l     (New) 

From  .Miami,  FL;  LVT  Miami  020°  and 
Pahokee,  FL,  157°  radials;  Pahokee;  INT 
Pahokee  342°  and  Orlando,  FL,  162°  radials; 
Orlando:  Cecil:  INT  Cecil  007°  and  Craig,  FL, 
347°  radials;  INT  Craig  347°  and  Colliers.  SC, 
174°.  radials:  Colliers. 
*         *  *  *         » 

J-«5    (Revised) 

From  Miami,  FL;  INT  Miami  332°  and 
Gainesville,  FL,  157°  radials;  Gainesville; 
Taylor.  FL;  Alma,  GA;  Colliers,  SC; 
Spartanburg,  SC;  Charleston,  WV;  INT  of  the 
Charleston  357°  and  the  DRYER,  OH,  172° 
radials;  DRYER.  The  portion  within  Canada 
is  excluded. 

J-86    (Revised) 

From  Boulder  City.  NV,  via  Peach  Springs, 
AZ:  Winslow,  AZ;  El  Paso,  TX;  Fort  Stockton. 
TX;  Junction,  TX:  Austin,  TX;  Humble,  TX; 
Leeville.  LA:  INT  of  Leeville  104°  and 
Sarasota,  FL,  286°  radials:  Sarasota:  INT  of 
Sarasota  103°  and  La  Belle.  FL.  313°  radials; 
La  Belle:  INT  La  Belle  137°  and  Miami.  FL. 
313°  radials:  to  Miami. 


J-113     (New) 

From  Virginia  Key.  FL.  I.VT  Viq^inia  Key 
344°  and  Craig,  FL.  168°  radials;  Craig. 

*         •  »  «         • 

Issued  in  Washington.  DC,  on  January  26. 
1995. 

Nancy  B.  Kalinowski, 

Acting  Manager.  A  irspace-Hules  and 
Aeronautical  Information  Division. 
IFR  Doc.  95-2737  Filed  2-6-95;  8:45  ain| 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 
20  CFR  Part  422 
RIN  0960-AD45 

Organization  and  Procedures; 
Procedures  of  the  Office  of  Hearings 
and  Appeals;  Authority  of  Appeals 
Officers  To  Deny  a  Request  for 
Appeals  Council  Review 

AGENCY:  Social  Security  Administration. 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends  our 
regulations  on  the  organization  and 
procedures  of  the  Appeals  Council  to    • 
authorize  Appeals  Officers,  as  well  as 
members  of  the  Appeals  Council,  to 
deny  a  request  for  review  of  a  decision 
by  an  Administrative  Law  Judge  (ALJ)  in 
cases  in  which  denying  the  request  for 
review  gives  the  parties  to  the  ALJ 
decision  a  right  to  seek  judicial  review 
of  that  decision. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  February'  7.  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Berg.  Paralegal  Specialist.  3-B-l 
Operations  Building.  6401  Security 
Boulevard.  Baltimore.  Maryland  21235. 
(410)  965-1713.  For  information  on 
eligibility  or  claiming  benefits,  call  our 
national  toll-free  number.  1-800-772- 
1213. 

SUPPLEMENTARY  INFORMATION: 
Background 

We  are  amending  §422.205  of  oiu 
regulations  to  authorize  Appeals 
Officers,  as  well  as  members  of  the 
Appeals  Council,  to  decide  whether  to 
deny  a  request  for  review  of  an  ALJ 
decision  and  thereby  make  the  decision 
subject  to  judicial  review  under  section 
205(g)  of  the  Social  Security  Act  (the 
Act). 

Part  422  of  20  CFR  provides 
information  regarding  the  organization 
and  procedures  of  the  Social  Security 
Administration  (SSA).  Subpart  C  of  Part 
422  describes  the  procedures  of  the 
Office  of  Hearings  and  Appeals  (OHA). 
Section  422.205  describes  the 
organization  and  functions  of  the 
.Appeals  Council,  a  part  of  OHA. 

By  direct  delegation  of  authority  from 
the  Secretary  of  Health  and  Human 
Services  (the  Secretary),  the  Appeals 
Council  is  authorized  to  review  hearing 
decisions  and  orders  of  dismissal  issued 
by  SSAs  ALJs.  Through  the  exercise  of 
this  authority,  the  Appeals  Council  is 
responsible  for  ensuring  that  the  finnl 
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d*K:isions  flf  the  Secretary  involving 
benefits  under  Titles  II,  XI,  XVI  and 
XVIII  of  the  Act  and  Part  B  of  title  IV 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977.  as  amended,  are  proper  and 
in  accordance  with  the  law.  regulations, 
and  binding  agency  policy  established 
in  Social  Security  Rulings  and 
Acquiescence  Rulings. 

Currently.  22  Appeals  Council 
members,  hereinafter  referred  to  as 
either  "Administrative  Appeals  Judges 
(AAJs)"  or  "members,"  comprise  the 
membership  of  the  Appeals  Council. 
The  Associate  Commissioner  for  OHA  is 
the  Chair  of  the  Appeals  Council  and  is 
the  administrative  officer  directly 
responsible  to  the  Commissioner  of 
Social  Security  for  carrying  out  OHA's 
mission  of  holding  AL]  hearings  and 
deciding  appeals.  Each  AAJ,  other  than 
the  Chair,  is  assisted  by  an  Appeals 
Officer  who  presently  serves  as  a  legal 
clerk.  Organizationally,  Appeals 
Offlcers  are  a  part  of  the  Appeals 
Council. 

The  Appeals  Council  considers 
appeals  under  titles  II.  XI,  XVI.  and 
XVIII  of  the  Act,  and  under  Part  B  of 
title  IV  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977.  as  amended.  The 
regulations  setting  forth  the 
responsibilities  of  the  Appeals  Council 
appear  in  20  CFR  Part  404  (Subpart  J. 
§§  404.967  et  seq),  Part  410  {Subpart  F, 
§§  410.657  et  seq).  Part  416  (Subpart  N. 
§§  416.1467  et  seq.),  and  42  CFR  Part 
405  (Subpart  G.  §§  405.701(c)  and 
405.724.  and  Subpart  H,  §  405.815),  Part 
417  (Subpart  Q,  §417.634).  and  Part  473 
(Subpart  B,  §§  473.46  and  473.48(b)). 
These  regulations  provide  that  after  an 
ALJ  has  issued  a  decision  or  dismissed 
a  request  for  a  hearing,  the  Appeals 
Council  may  review  a  case  on  its  own 
motion  or  at  the  request  of  a  party  to  the 
hearing  decision  or  dismissal.  The 
Council  may  deny  or  dismiss  a  party's 
request  for  review,  or  it  may  grant  the 
request  and  either  issue  a  decision  or 
remand  the  case  to  an  ALJ.  If  the 
Appeals  Council  denies  a  request  for 
review  of  a  decision  by  an  ALJ.  the 
ALJ's  decision  becomes  a  final  decision 
of  the  Secretary  subject  to  judicial 
review  under  the  provisions  of  section 
205(g)  of  the  Act  except  when  judicial 
review  is  precluded  in  certain  Medicare 
cases.  If  the  Appeals  Council  grants  a 
request  for  review  and  issues  a  decision, 
that  decision  also  becomes  a  final 
decision  of  the  Secretary  subject  to 
judicial  review  under  section  205(g)  of 
the  Act  except  in  certain  Medicare 
cases. 

Sections  404.970  and  416.1470  of  20 
CFR  describe  cases  involving  Social 
Security  and  supplemental  security 
income  benefits  payable  under  title  II 


and  title  XVI  of  the  Act  that  the  Appeals 
Council  will  review.  Those  sections 
provide  that  the  Appieals  Council  will 
review  a  case  if  the  action,  findings  or 
conclusions  of  the  ALJ  are  not 
supported  by  substantial  evidence;  there 
is  an  error  of  law;  or  there  appears  to  be 
an  abuse  of  discretion  by  the  ALJ.  Those 
sections  also  provide  that  the  Appeals 
Council  will  review  a  case  that  presents 
a  broad  policy  or  procedural  issue  that 
may  affect  the  general  public  interest. 
The  same  standards  apply  to  determine 
if  the  Appeals  Council  will  review  a 
case  under  titles  XI  and  XVIII  of  the  Act 
and  under  Part  B  of  title  IV  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  as  amended. 

Over  the  years,  there  have  been 
questions  about  the  functions  and 
operations  of  the  Appeals  Council. 
Some  commenters  have  questioned  the 
usefulness  of  review  by  the  Appeals 
Council.  Several  studies  have  addressed 
the  role  of  the  Appeals  Council, 
resulting  in  many  recommendations  for 
improving  the  Council's  structure  and 
operations. 

In  its  Recommendation  87-7:  A  New 
Role  for  the  Social  Security  Appeals 
Council  (adopted  December  18,  1987), 
the  Administrative  Conference  of  the 
United  States  (ACUS)  concluded  that 
the  high  volume  of  work  of  the  Council 
(up  to  500  cases  per  member  per  month) 
precluded  it  fi-om  detecting  emerging 
problems,  identif>  ing  new  issues  to  be 
resolved,  and  identifying  and 
developing  needed  policies.  ACUS 
recommended  that  the  Secretary  and 
SSA  restructure  the  Appeals  Council  in 
"a  fashion  that  redirects  the  institution's 
goals  and  operations  from  an  exclusive 
focus  on  processing  the  stream  of 
individual  cases  and  toward  an 
emphasis  on  improved  organizational 
effectiveness"  (1  CFR  305.87-7).  To  this 
end,  ACUS  recommended  that  '"the 
Appeals  Council  should  be  provided  the 
authority  to  reduce  significantly  its 
caseload  and  also  be  given,  as  its 
principal  mandate,  the  responsibility  to 
recommend  and,  where  appropriate, 
develop  and  implement  adjudicatory 
principles  and  decisional  standards  for 
the  disability  determination  process." 
ACUS  also  recommended  that  the 
agency  enhance  the  status  of  the 
Appeals  Council  and  provide  law  clerks 
to  its  members. 

To  address  the  workload  problems 
ACUS  discussed  in  its  recommendation, 
SSA  decided,  in  1988,  to  add  Appeals 
Officers  to  the  Council  to  enable  the 
members  to  focus  their  attention  on  the 
more  complex  and  significant  cases, 
including  those  cases  presenting 
important  policy  or  procedural  issues. 


Appeals  Officers  presently  assist  AAJs 
in  considering  recommendations  made 
by  the  Council's  support  staff  in  OHA's 
Office  of  Appellate  (Operations.  Appeals 
Officers,  who  are  attorneys,  also  act  as 
the  AAJs'  staff  attorneys,  researching 
and  providing  legal  memoranda  on 
issues  arising  from  cases  that  come  to 
the  attention  of  the  Appeals  Council. 
However,  because  the  Appeals  Officers 
do  not  have  authority  under  our  existing 
regulations  to  carry  out  any  of  the 
decisionmaking  responsibilities  of  the 
AAJs,  one  or  more  AAJs  must  make 
these  decisions. 

Research  we  have  supported  since  we 
established  the  Appeals  Officer  position 
has  persuaded  us  that  if  the  Appeals 
Officers  are  authorized  to  assume  some 
of  the  responsibilities  of  the  AAJs,  the 
AAJs  will  be  able  to  focus  more  of  their 
attention  on  cases  that  present  broad 
policy  or  procedural  issues.  In  a  report 
commissioned  by  ACUS  in  1989  (Report 
and  Recommendations  on  the  Social 
Security  Administration's 
Administrative  Appeals  Process). 
Professor  Frank  S.  Bloch  discussed  the 
Appeals  Council's  workload  and  stated 
that  the  Council  could  not  be  expected 
to  assume  a  meaningful  review  function 
for  all  claims  that  might  be  presented  to 
it.  One  of  the  recommendations  in  the 
report  was  that  the  Appeals  Council  be 
authorized  "to  use  staff  or  lower  level 
Council  members  to  deny  a  request  for 
review,  and  limit  the  review  of  cases  by 
the  Appeals  Council  to  those  raising 
significant  policy  issues."  See 
Recommendation  No.  12. 

To  complete  the  changes  we 
contemplated  when  we  established  the 
Appeals  Officer  position,  we  are 
amending  §422.205  to  authorize 
Appeals  Officers,  as  well  as  AAJs,  to 
deny  a  request  for  Appeals  Council 
review  of  a  hearing  decision  by  an  ALJ 
in  any  case  in  which  the  Act  would 
provide  an  opportunity  for  judicial 
review  of  such  hearing  decision 
following  a  denial  of  a  request  for 
Appeals  Council  review.  Because  an 
ALJ's  dismissal  of  a  request  for  a  hearing 
is  not  subject  to  judicial  review,  AAJs 
alone  will  continue  to  decide  whether  to 
gramt  or  deny  a  request  for  review  of  a 
hearing  dismissal.  For  the  same  reason, 
only  AAJs  will  be  empowered  to 
exercise  the  Council's  authority  to 
dismiss  a  request  for  review  or  refuse  a 
request  to  reopen  a  decision  of  an  ALJ 
or  the  Appeals  Council.  The  AAJs  also 
retain  exclusive  authority  to  grant  a 
request  for  review  of  a  hearing  decision 
or  a  dismissal,  to  decide  to  review  a  case 
on  the  Appeals  Council's  own  motion, 
to  remand  a  case  to  an  ALJ,  or  to  issue 
a  final  decision. 
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In  exercising  the  authority  provided 
to  them  under  the  final  rule,  the 
Appeals  Officers  will  be  required  to 
apply  the  same  criteria  as  the  AAJs  in 
determining  whether  to  deny  a  request 
for  review.  The  Appeals  Officers  will 
apply  the  standards  set  forth  in 
§§  404.970  and  416.1470.  which  specify 
when  the  Appeals  Council  will  review 
a  case,  in  deciding  the  appropriate 
action.  The  Appeals  Officers  will 
continue  to  receive  guidance,  direction 
and  supervision  from  the  AAJs, 
including  instructions  as  to  specific 
issues  or  kinds  of  cases  requiring  the 
attention  of  the  AAJ. 

While  an  Appeals  Officer  will  have 
authority  to  deny  a  request  for  review  of 
an  ALJ  decision,  he  or  she  also  may 
refer  a  case  to  an  AAJ  with  a 
recommendation  if  the  case  involves 
complex  factual  issues  or  complicated 
interpretative  issues  of  law  and/or 
regulation.  In  addition,  the  analysts  in 
OHA's  Office  of  Appellate  Operations 
will  submit  all  recommendations  to 
grant  review  directly  to  the  AAJs  for 
disposition. 

We  believe  that  the  amendment  of 
§422.205.  which  will  provide  Appeals 
Officers  a  specific  and  limited  authority, 
will  allow  the  Appeals  Council  to  give 
the  public  a  more  timely  response  to 
their  requests  for  review,  increase  the 
abihty  of  the  AAJs  to  carry  out  their 
important  function  of  providing  review 
of  many  ALJ  decisions,  and  improve  the 
quality  and  efficiency  of  the  service  the 
Appeals  Council  is  able  to  provide.  The 
revised  process  will  expedite  bringing 
the  "close  cases,"  which  are  normally 
more  complex,  to  the  attention  of  the 
AAJs  and  also  allow  the  AAJs  to  focus 
on  cases  raising  significant  issues. 

Public  Comments  on  the  Proposed  Rule 

We  published  a  proposed  rule  to 
amend  §  422.205  with  a  Notice  of 
Proposed  Rulemalcing  (NPRM)  in  the 
Federal  Register  on  January  10,  1994.  59 
FR  1363.  We  provided  interested 
persons  and  organizations  60  days  to 
comment.  A  correction  to  the  preamble 
to  the  proposed  rule  was  subsequently 
pubhshed  on  March  16.  1994.  59  FR 
12211.  We  received  two  comments  on 
the  proposed  rule  from  a  single 
commenter,  a  legal  services  organization 
that  represents  Medicare  beneficiaries. 
We  have  carefully  considered  the 
comments  and  die  changes  proposed  by 
the  commenter.  As  discussed  below,  we 
have  adopted  one  of  the  changes 
recommended  by  the  commenter  in  the 
final  rule. 

Comment:  The  commenter  believed 
that  the  proposed  rule  would  result  in 
some  cases  being  processed  more 
quickly,  but  also  thought  that  it  would 


add  a  step  to  the  process  in  instances  in 
which  the  Appeals  Officer  decides  not 
to  deny  a  request  for  review  and  an  AAJ 
must  then  decide  whether  to  deny  or 
grant  review.  The  commenter  perceived 
this  as  an  additional  step  that  could 
actually  add  more  time  to  the  process 
and  suggested  that  if  the  proposed  rule 
were  adopted,  there  should  be  time 
limits  within  which  Appeals  Officers 
must  make  their  decisions. 

Response:  We  are  not  making  this 
suggested  change.  We  believe  the 
modified  process  involves  no  additional 
step,  even  in  the  situation  of  concern  to 
the  commenter,  and  that  the  process 
will  expedite  disposition  of  the  Appeals 
Council's  workload. 

Under  the  regulations  as  amended  by 
this  final  rule,  AAJs  will  receive  cases 
to  consider  for  possible  review  in  two 
ways.  As  in  the  past,  where  an  analyst 
believes  a  case  should  be  reviewed 
under  the  applicable  standards,  the 
analyst  will  submit  a  recommendation 
for  review  directly  to  an  AAJ  for 
disposition.  In  addition,  where  an 
analyst  recommends  denial  of  review 
and  the  Appeals  Officer  believes  that 
the  Council  should  review  the  case,  or 
that  an  AAJ  should  consider  the  case  for 
possible  review,  the  Appeals  Officer 
will  submit  the  case  to  an  AAJ  with  a 
recommendation. 

Under  the  regulation  in  effect  prior  to 
the  publication  of  this  final  rule,  AAJs 
were  required  to  consider  all  the  cases 
in  which  analysts  recommended  denial 
of  review  in  an  efi^ort  to  identify  those 
in  which  review  might  be  appropriate 
notwithstanding  the  analyst's 
recommendation  to  the  contrary.  Under 
the  final  rule,  the  AAJs  will  focus  their 
attention  on  cases  in  which  analysts 
recommend  review  and  those  additional 
cases  that  Appeals  Officers  decide 
should  be  brought  to  their  attention. 
Where  the  Api.eals  Officer  refers  a  case, 
the  issues  in  it  will  be  focused  for  the 
AAJ  by  virtue  of  the  recommendations 
of  the  analyst  and  the  Appeals  Officer. 
Thus,  as  we  stated  earlier  in  this 
preamble  and  in  the  preamble  to  the 
NPRM,  we  believe  that  the  revised 
process  will  expedite  the  bringing  of 
"close  cases"  to  the  attention  of  the 
AAJs  and  increase  their  ability  to  carr>' 
out  the  importaxit  function  of  reviewing 
many  ALJ  decisions,  while  also 
allowing  the  Appeals  Council  to  deny  or 
grant  the  public's  requests  for  review 
more  promptly. 

Comment:  The  conunenter  also 
thought  that  the  number  of  cases  denied 
review  could  increase  because  the  only 
action  the  Appeals  Officers  could  take 
would  be  to  deny  requests  for  review, 
and  because  the  goal  of  increasing  the 
Appeals  Council's  "organizational 


effectiveness"  seems  to  imply  that  the 
desired  outcome  is  more  denials  of 
review.  The  commenter  believed  this 
change  would  occur  in  the  context  of  a 
situation  in  which  the  number  of 
Medicare  cases  the  Council  can  consider 
is  already  limited  by  standards 
concerning  the  monetary  amounts  at 
issue. 

The  commenter  was  concerned  that  if 
the  Appeals  Council  reviews  fewer 
cases,  the  proposed  rule  would  have  a 
significant,  adverse  impact  on  low-and- 
moderate  income  Medicare 
beneficiaries,  limiting  some  to  seeking 
relief  through  court  actions  they  cannot 
afford  and  denying  odiers  any  further 
opportunity  to  pursue  relief  (because 
the  access  of  Medicare  beneficiaries  to     - 
district  court  review  is  restricted  by 
monetary  minimums  on  the  amount  in 
controversy).  The  commenter 
recommended  requiring  that  an  AAJ 
consider  all  cases  in  which  judicial 
review  would  not  be  possible  because  of 
the  amount  at  issue,  noting  that  this 
change  would  not  address  the  concern 
about  court  costs  prohibiting  additional 
appeals. 

Response:  As  discussed  in  our 
response  to  the  prior  comment,  we 
believe  Xhe  modified  process  will 
increase  the  capacity  of  the  Appeals 
Council  to  identify  and  review  ALJ 
decisions  that  should  be  reviewed 
pursuant  to  the  applicable  regulatory 
standards.  The  intent  of  the  revised 
process  provided  for  in  the  final  rule  is 
to  increase  the  Appeals  Council's 
organizational  effectiveness  by 
increasing  its  capacity  to  identify  and 
review  ALJ  decisions  that  should  be 
reviewed,  including,  but  not  limited  to, 
tliose  that  present  important  policy  or 
procedural  issues.  The  revised  process 
should  reduce  the  number  of 
individuals  who  must  file  civil  actions 
to  obtain  relief 

An  individual's  right  to  an  .ALJ 
hearing  in  a  Medicare  case  is 
contingent,  in  part,  on  whether  or  not 
the  claim  or  claims  at  issue  meet  the 
amount  in  controversy  requirements  set 
forth  in  the  Act.  There  are,  however,  no 
monetary  thresholds  that  limit  the 
Appeals  Council's  authority  to  consider 
reviewing  a  decision  or  dismissal  issued 
by  an  ALJ  on  a  Medicare  claim.  For 
example,  if  an  ALJ  dismisses  a  request 
for  hearing  because  Uie  amount  in 
controversy  requirement  has  not  been 
met,  a  party  may  request  the  Appeals 
Council  to  review  and  vacate  the 
dismissal  action.  If  the  request  for 
hearing  should  not  have  been  dismissed 
under  the  applicable  standards,  the 
Council  will  grant  the  request  for  review 
and  vacate  the  hearing  dismissal. 
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We  are  adopting  in  the  final  rule  the 
commenter's  recommendation  to  require 
AAJs  to  consider  all  requests  for 
Appeals  Council  review  in  cases  in 
which  judicial  review  would  be 
precluded  by  the  monetary  amount  at 
issue.  This  change  from  the  proposed 
rule  is  consistent  with  our  overall 
intent,  which  is  to  empower  Appeals 
Officers  to  deny  requests  for  review  of 
hearing  decisions  when  such  action 
results  in  a  final  decision  on  which  the 
claimant  has  a  right  to  seek  judicial 
review  under  section  205(g)  of  the  Act. 
To  adopt  this  recommendation,  we  are 
making  a  change  in  the  final  rule  to 
specify  an  additional  category  of  cases 
in  which  the  authority  to  deny  a  request 
for  review  will  remain  exclusively  with 
the  AAJ. 

The  change  we  are  making  in  the  final 
nile.  see  below,  reserves  to  the  AAJs 
exclusive  authority  to  deny  a  request  for 
review  of  an  ALJ  hearing  decision  in 
any  case  in  which  the  Secretary's  final 
decision  after  an  AL]  hearing  is  not 
subject  to  judicial  review.  Such  cases 
are  identified  in  §  422.210(a]  and 
include  cases  under  title  XI  as  well  as 
cases  under  title  XVIII. 

There  is  no  right  to  judicial  review 
under  section  205(g)  of  the  Act  where 
the  Appeals  Council  denies  a  party's 
request  that  the  Council  review  and 
vacate  an  ALJ's  dismissal  of  a  request 
for  a  hearing  (because  there  is  no  final 
decision  of  the  Secretary  after  an  ALJ 
hearing  in  these  instances).  Where  a 
request  for  a  hearing  is  dismissed  based 
on  application  of  a  monetary  minimum 
and  the  Council  denies  a  request  for 
review,  the  monetary  minimum 
effectively  precludes  judicial  review. 
The  final  rule,  like  the  proposed  rule, 
addresses  the  commenter's  concerns 
regarding  the  exercise  of  the  Council's 
authority  to  deny  a  request  for  review  in 
such  CH^«-s  since  it  provides  that  only 
AAJs  will  have  authority  to  deny  a 
request  for  review  of  an  ALJ  dismissal 
of  a  request  for  a  hearing. 

Change  in  the  Final  Rule 

After  considering  the  comments  on 
the  NPRM,  we  are  publishing  a  final 
rule  that  differs  in  one  respect  from  the 
proposed  ruFe.  The  second  sentence  of 
§  422.205(c)  as  proposed  stated:  "The 
denial  of  a  request  for  review  of  a 
hearing  dismissal,  the  dismissal  of  a 
request  for  revievv,  or  the  refusal  of  a 
request  to  reopen  a  hearing  or  Appeals 
Council  decision  concerning  a 
determination  under  §422. 203(a)(1) 
shall  be  by  such  member  or  members  of 
the  Appeals  Council  as  may  be 
designated  in  the  manner  prescribed  by 
the  Chair  or  Deputy  Chair."  For  the 
reasons  discussed  above,  we  are  revising 


that  sentence  in  the  final  regulation  to 
state:  "The  denial  of  a  request  for  review 
of  a  hearing  dismissal,  the  dismissal  of 
a  request  for  review,  the  denial  of  a 
request  for  review  of  a  hearing  decision 
whenever  such  hearing  decision  after 
such  denial  would  not  be  subject  to 
judicial  review  as  explained  in 
§  422.210(a),  or  the  refusal  of  a  request 
to  reopen  a  hearing  or  Appeals  Council 
decision  concerning  a  determination 
under  §  422.203(a)(1)  shall  be  by  such 
member  or  members  of  the  Appeals 
Council  as  may  be  designated  in  the 
manner  prescribed  by  the  Chair  or 
Deputy  Chair." 

Regulatory  Procedures 

Executive  Order  No.  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  this  rule  does  not  meet 
the  criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 
Thus,  the  rule  is  not  subject  to  OMB 
review. 

Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Individuals  are  not  included  in 
the  definition  of  a  small  entity. 
However,  for  the  purposes  of  the  RFA, 
we  consider  the  majority  of  Medicare 
providers,  physicians  and  suppliers  to 
be  small  entities. 

Inasmuch  as  the  final  rule  does  not 
alter  the  standards  for  Appeals  Council 
review,  we  believe  tliat  it  will  have 
little,  if  any,  effect  on  providers, 
physicians  and  suppliers  which  request 
Appeals  Council  review  of  Mt-dicare 
claims.  Accordingly,  we  have 
determined,  and  the  Secretary  certifies, 
that  this  final  rule  will  not  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  we  have  not  prepared  an  RFA 
analysis. 

Paperwork  Reduction  Act 

This  regulation  imposes  no  new 
reporting  or  recordkeeping  requirements 
requiring  OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.773  Medicare-Hospital 
Insurance:  93.774  Medicare-Supplementary 
Medical  Insurance;  93.802  Social  Security- 
Disability  Insurance;  93.803  Social  Security- 
Rf  tirement  Insurance;  93.804  Social  Security- 
Spec  ial  Benefits  for  Persons  Age  72  and  Over: 
93.805  Social  Security-Survivors  Insurance: 
93  806  Special  Benefits  for  Disabled  Coal 


Miners;  and  93.807  Supplemental  Security 
Income.) 

List  of  Subjects  in  20  CFR  Part  422 

Administrative  Practice  and 
Procedure,  Freedom  of  Information, 
Organization  and  Functions 
(goverrunent  agencies).  Social  Security. 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  10, 1994. 
Shirley  Chater, 
Commissioner  of  Social  Security. 

Approved:  January  31.  1905. 
Donna  E.  Shalaia, 
Secretary  of  Health  and  Human  Seniccs. 

For  the  reasons  set  out  in  the 
preamble,  we  are  amending  Part  422  of 
Chapter  III  of  Title  20  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  422— ORGANIZATION  AND 
PROCEDURES 

1.  The  authority  citation  for  Subpart 
C  continues  to  read  as  follows: 

Authority:  Sees.  205,  221,  1102.  1869.  and 
1871  of  the  Social  Security  Act:  42  U.S.C. 
405.  421.  1302.  1395ff,  and  1395hh:  sec. 
413(b>  of  the  Federal  Mine  Safety  and  Health 
Act  of  1977;  30  U.S.C  923(b). 

2.  Section  422.205  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  422.205    Review  by  Appeals  Council. 


(c)  The  denial  of  a  request  for  review 
of  a  hearing  decision  concerning  a 
determination  under  §422. 203(a)(1) 
shall  be  by  such  appeals  officer  or 
appeals  officers  or  by  such  member  or 
members  of  the  Appeals  Council  as  may 
be  designated  in  the  manner  prescribed 
by  the  Chair  or  Deputy  Chair.  The 
denial  of  a  request  for  review  of  a 
hearing  dismissal,  the  dismissal  of  a 
request  for  review,  the  denial  of  a 
request  for  review  of  a  hearing  decision 
whenever  such  hearing  decision  after 
such  denial  would  not  be  subject  to 
judicial  review  as  explained  in 
§  422.210(a).  or  the  refusal  of  a  request 
to  reopen  a  hearing  or  Appeals  Council 
decision  concerning  a  determination 
under  §  422.203(a)(1)  shall  be  by  such 
member  or  members  of  the  Appeals 
Council  as  may  be  designated  in  the 
manner  prescribed  by  the  Chair  or 
Deputy  Chair. 
***** 
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Food  and  Doig  Administration 

21  CFR  Part  510 

Animal  Drugs,  Feeds,  and  Related 
Products;  Ciiange  of  Sponsor  Address 

AGENCY:  Food  and  Drug  Administration, 
HHS.  ' ' 


T 


ACTION:  Final  hile. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  address  for 
Bioproducts,  Inc. 

EFFECTIVE  DATE:  February  7.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  O'Haro.  Center  for  Veterinary 
Medicine  (HFV-238).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1737. 

SUPPLEMENTARY  INFORMATION; 
Bioproducts,  Inc.,  has  informed  FDA  of 
a  change  of  address  from  8221 
Brecksville  Rd..  Cleveland.  OH  44141. 
to  320  Springsjde  Dr..  suite  300, 
Fairlawn.  OH  44333-2435.  Accordingly, 
the  agency  is  amending  the  regulations 
in  21  CFR  510.B00(c)(l)  and  (c)(2)  to 
refleiU  the  new  address. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure,  Anijnal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements.  | 

Therefore,  uiider  the  Federal  Food, 
Drug,  and  Cosniietic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary-  Medicine.  21 
CFR  part  510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Autiiority:  Secs|.  201,  301,  501.  502,  503, 
512.  701.  721  of  t(ie  Federal  Food.  Drug,  and 
Cosmetic:  Act  (21  MS.C  321.  331.  351.  352. 
353.  360b.  371,  379e). 

§510.600    [Amended] 

2.  Section  5 10.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  in  the  enlr>- 
for  "Bioproducts,  Inc.."  and  in  the  table 
in  paragraph  (c)(2)  in  the  entry  for 
'051359"  by  rerhoving  '•8221 
Brecksville  Rd.,  Cleveland.  OH  44141  ' 
and  adding  in  it?  place  "320  Springsido 
Dr..  suite  300.  Fairlawn.  OH  44333- 
2435". 


Dated:  January  31.  1995. 
George  A.  Mitchell, 

Director.  Office  of  Surveillance  and 
Compliance.  Center  for  Veterinary  Medicine. 
IFR  Doc.  95-2992  Filed  2-6-95;  8:45  am) 
BtLUNG  CODE  4160-01-F 


21  CFR  Part  558 


New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Tyiosin 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Premiere  Agri  Technologies,  Inc., 
providing  for  making  a  20-gram-per- 
pound  (g/lb)  tyiosin  Type  A  medicated 
article  in  addition  to  existing  approvals 
for  40-  and  100-g/lb  Type  A  medicated 
articles. 

EFFECTIVE  DATE:  February  7,  1995 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Newkirk,  Center  for  Veterinar>- 
Medicine  {HFV-142),  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855.  301-594-1700. 
SUPPLEMENTARY  INFORMATION:  Premiere 
Agri  Technologies,  Inc.  (Premiere).  P.O. 
Box  2508,  Fort  Wayne,  IN  46801-2508, 
filed  a  supplement  to  NADA  91-582 
(formerly  sponsored  by  Central  Soya 
Co.,  inc.)  that  provides  for  making  a  new 
20-g/lb  tyiosin  Type  A  medicated  article 
used  to  make  Type  C  medicated  feeds 
for  cattle,  chickens,  and  swine  for  use  as 
in  §558.625(fl(l)(i)  through  (f)(l)(vi)  (21 
CFR  558.625(f)(l)(i)  through  (f)(l)(vi)). 
Premiere  currently  has  approval  for  40- 
and  100  g/lb  Type  A  medicated  articles. 
The  supplemental  NADA  is  approved 
and  the  regulations  are  amended  in 
§  558.625Cb)(10)  to  reflect  the  approval. 
Approval  of  this  supplementalNADA 
is  an  administrative  action  that  did  not 
require  the  generation  of  new  safety  or 
effectiveness  data.  Therefore,  a  freedom 
of  information  summary  is  not  required 
for  this  action. 

The  agency  has  determined  under  21 
CFR  25.24(dj(l)(iii)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Lis!  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512.  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
.360b.  371). 

2.  Section  558.625  is  amended  by 
revising  paragraph  (b)(10)  to  n^ad  as 
follows; 

§558.625    Tyiosin. 

•  •         *         •         « 

(b)  ♦  •  ' 

(10)  To  012286:  0.4.  0.8.  and  1.6 
grams  per  pound,  paragraph  (f)(l)(vi)(a) 
of  this  section;  20,  40.  and  100  grams 
per  pound,  paragraphs  {f)(1)(i)  through 
{n(l)(vi)  of  diis  section. 

*  *        •        *        « 

D,iffcd:  January  11.  1995. 
Andrew  J.  Beaulieau, 

Deputy  Director.  Office  ofXvw  Ani.iial  Drug 
Evaluation.  Center  for  Veterinary- Mfdicine. 
(FR  Doc.  95-2990  Filed  2-6-95;  8.45  am] 
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DEPARTMENT  OF  TRANSPORTAT'ON 
Coast  Guard 

33  CFR  Part  117 
(CG  002-94-01 6] 
RIN2115-nAE47 

DrawtM-idge  Operation  Regulation;  Red 
River,  AR 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  separating 
the  regulations  governing  drawbridges 
on  the  Red  River  into  two  sections,  one 
for  Louisiana  and  one  for  Arkafi^as. 
Currently,  the  entire  length  of  llie  Red 
River  in  both  Aj-kansas  and  Louisiana  in 
regulated  in  one  CFR  Section.  The 
completion  of  U.S.  Army  Corps  of 
Engineer  projects  at  locks  and  dams  4 
and  5  in  December  1994  is  expected  to 
result  in  an  increase  of  commercial 
traffic  on  the  Red  River  in  Louisiana, 
necessitating  a  change  in  drawbridge 
openings  only  for  the  portion  of  the 
river  flowing  in  Louisiana.  This 
amendment  allows  the  drawbridge  on 
the  Red  River  in  Louisiana  and 
Arkansas  to  be  regulated  under  separate 
CFR  sections  but  makes  no  sub.stantive 
changes  to  the  regulations  Un 
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drawbridges  over  the  Red  River  in 
Arkansas. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
February  7. 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  K.  Wiebusch,  Bridge 
Administrator,  Second  Coast  Guard 
District.  (314)  539-3724. 

SUPPLEMENTARY  INFORMATION:  This 
rulemaking  is  procedural  in  that  it 
c:hanges  the  location  in  the  CFR  of 
existing  regulations,  but  does  not 
substantively  change  the  requirements 
of  these  mgulations.  Therefore,  under 
the  provisions  of  5  U.S.C.  553(b)(3), 
notice  and  an  opportunity  to  comment 
is  not  required  and  this  rule  may  be 
made  effective  upon  publication. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Roger  K. 
Wiebusch,  Project  Officer,  Bridge 
Branch,  and  LT  S.  Moody,  Project 
Attorney.  Second  Coast  Guard  District 
Legal  Office. 

Discussion  of  Change 

The  Red  River  flows  through  both  the 
states  of  Louisiana  and  Arkansas.  The 
drawbridges  over  the  Red  River  in  both 
states  have  been  regulated  in  one  CFR 
section,  §  117.35,  which  was  cross 
referenced  in  §117.491.  This  rule, 
together  with  a  separate  rule  revising 
§117.491  (CGD0&-94-026),  concerning 
the  drawbridges  over  the  Red  River  in 
Louisiana  separates  the  regulation  of  the 
drawbridges  over  the  Red  River  by  state. 

As  a  result  of  the  completion  of  locks 
and  dams  4  and  5  in  December  1994  by 
the  U.S.  Army  Corps  of  Engineers,  the 
Red  River  will  open  for  commercial 
navigation  in  late  January  1995.  The 
completion  of  these  projects  is  expected 
to  cause  an  increase  in  the  commercial 
vessel  traffic  on  the  Louisiana  section  of 
the  Red  River.  No  changes  in  traffic  are 
anticipated  on  the  Arkansas  portion. 
However  the  anticipated  increase  in 
vessel  traffic  on  the  Louisiana  portion  of 
the  Red  River  has  necessitated  a  change 
in  drawbridge  openings  over  the  Red 
River  in  Louisiana.  The  changes  for 
bridges  over  the  Red  River  in  Louisiana 
are  published  elsewhere  in  today's  issue 
of  the  Federal  Register,  docket  number 
CGD08-94-26.  Section  117.491  now 
regulates  only  the  drawbridges  over  the 
Red  River  in  Louisiana.  The  rule  revises 
§  117.135  to  now  regulate  only  those 
drawbridges  over  the  Red  River  in 
Arkansas.  This  final  rule  makes  no 
substantive  changes  to  the  operating 
requirements  of  the  Arkansas 
drawbridges. 


Regulatory  Evaluation 

This  rule  is  not  significant  regulatory 
action  under  3(f)  of  Executive  Order 
12866  and  does  not  require  an 
assessment  of  potential  cost  and  benefits 
under  section  6(a)(3)  of  that  order.  It  has 
been  exempted  fi-om  review  bv  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory-  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

The  Coast  Guard  finds  that  the  impact 
on  small  entities,  if  any,  is  not 
substantial.  Therefore,  the  Coast  Guard 
certifies  under  605(b)  of  the  Regulatory 
Flexibility  Ad  (5  U.S.C.  601  et  seq.)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  rule  does  not  have  sufficient 
federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  reviewed  the 
environmental  impart  of  this  rule  and 
concluded  that  under  section  2.B.2  of 
the  NEPA  Implementing  Procedures, 
COMDTINST  M16475.1B,  this  proposal 
is  categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  to  not  have 
a  significant  effect  on  the  human 
environment.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket 
for  inspection  or  copying  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  Part  117  of  Title  33,  Code  of 
Federal  Regulations,  as  follows: 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  49<l;  -iiCrn  1.40:  Xi 
CFR  1.05-i(g);  sei.tion  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587,  lOfi 
Stat.  .5039. 

2.  Section  117.135  is  revised  to  road 
as  follows: 

§117.125    Red  River. 

The  draws  of  the  bridges  above  Mile 
276.0  at  the  Arkansas  Louisiana  border, 
need  nut  be  open  for  the  passage  of 
vessels. 

Dated:  Ianuar>' 23, 1995. 
Paul  M.  Blayney, 

Rear  Admiral.  U.S.  Coaat  Guard.  CommandtT 

Second  Coast  Guard  District. 

|FR  Doc.  95-2905  Filed  2-6-95:  8:45  am] 
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33  CFR  Part  117 

[CGD08-94-026] 
RIN2115-AE47 

Drawbridge  Operation  Regulation;  Red 
River,  LA 

agency:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  With  the  completion  of  locks 
and  dams  4  and  5  in  December  1994  bv 
the  U.S.  Army  Corps  of  Engineers,  the 
Red  River  will  be  open  for  commercial 
navigation  in  late  January  1995.  At 
present,  all  bridges  up  to  mile  177.9 
must  open  on  signal  with  at  least  48- 
hours  advance  notice.  The  continuation 
of  such  a  nile  would  severely  restrict 
the  movement  of  prospective 
commercial  navigation  on  the  waterway 
and  would  create  a  burden  on  the  bridgo 
owners.  This  final  rule  changes  the 
regulation  governing  the  operation  of  six 
drawbridges  across  the  Red  River 
located  between  mile  59.5  and  mile 
105.8.  Bridges  located  between  mile 
105.8  and  mile  234.4  will  remain  on  48- 
hours  advance  notice.  Bridges  located 
above  mile  234.4  need  not  be  opened  for 
the  passage  of  vessels.  This  nile  will 
accommodate  the  needs  of  vehicular 
traffic  and  still  provide  for  the 
reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  February  7,  1995. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Commander(ob). 
Eighth  Coast  Guard  District,  501 
Magazine  Street,  New  Orleans. 
Louisiana  70130-3396.  between  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (504)  589-2965. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  \V;u:hter.  Bridge  Administration 
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Branch,  at  the  address  given  above, 
telephone  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  draftJBrs  of  this  regulation  are  Mr. 
John  VVachtar.  project  officer,  and  LT 
Elisa  Holland,  project  attorney. 

Regulatory  History 

On  Noveibber  8.  1994,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulation:  Red  River.  LA  in 
the  Federal  Register  (59  FR  55599).  The 
Coast  Guard  received  two  letters 
commenting  favorably  on  the  proposal. 
Nu  public  hiring  was  requested,  and 
none  was  h^ld.  This  final  rule  is  being 
made  effective  on  the  date  of 
publication.  The  Red  River  will  be  open 
to  commercial  navigation  in  late  January 
1995.  Maintaining  the  present 
regulation  for  thirty  days  after 
publication  of  the  final  rule  in  the 
Federal  Register  will  be  a  burden  on 
commercial  [navigation  and  the  bridge 
owners.  Theire  were  no  comments 
objecting  to  the  change  in  the  regulation 
from  48-hour6  to  8-hours  notice.  For 
these  reasons,  the  Coast  Guard  for  good 
cause  finds,  under  5  U.S.C.  553(b)(B) 
and  (d)(3),  that  delaying  the  effective 
date  of  this  nule  is  contrary  to  the  public 
interest  and  that  this  rule  should  be 
made  effective  in  less  than  30  davs  after 
publication.  I 

Background  iand  Purpose 

With  the  completion  of  locks  and 
dams  4  and  3  in  December  1994.  by  the 
U.S.  Army  Corps  of  Engineers,  theRed 
kiver  will  belopen  for  commercial 
navigation  iri  late  January  1995.  As  a 
result  ofthat  project,  themileage  of  the 
Red  River  ha$  changed.  All  mileages 
referred  to  in  this  regulation  are  post- 
project  mileages.  The  entire  stretch  of 
the  Red  River  flowing  through  Louisiana 
is  presently  regulated  by  Section 
117.135,  which  is  cross  referenced  in 
§  117.491.  The  Red  River  in  Louisiana 
will  now  be  governed  by  §  117.491. 
Section  117.135  is  being  revised  by  a 
separate  rule  (CGD02-94-016, 
published  elsewhere  in  today's  Federal 
Register)  to  regulate  only  the 
drawbridges  on  the  Red  River  in  the 
state  of  Arkansas.  The  present 
regulation  requiring  all  bridges  up  to 
mile  177.9  to  open  on  signal  with  at 
least  48-hours  advance  notice  would 
severely  restrict  the  movement  of 
prospective  commercial  navigation  on 
the  waterway  Thus,  the  reason  for  the 
final  rule.  Th«  anticipated  vessel  count 
for  calendar  year  1995  is  approximately 
370,  but  is  expected  to  increase 
significantly  in  year  1996.  Existing 


operating  regulations  for  bridges  from 
mile  105.8  to  the  Arkansas  border  at 
approximately  mile  276  remain 
unchanged. 

Discussion  of  Comments  and  Changes 

Two  comments  were  received.  The 
National  Marine  Fisheries  Service 
offered  no  objection  to  the  proposed 
rule  change.  The  other  comment 
endorsed  the  proposed  rule  change. 

Assessment 

This  rule  is  not  a  significant 
regulator}-  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979). 

Small  Entities 

A  full  regulator^'  evaluation  of  this 
rule  is  unnecessary.  This  rule  will  be 
less  restrictive  on  commercial 
navigation.  This  rule  will  require  bridge 
owners  to  open  the  draws  of  the  bridges 
listed  on  fewer  hours  notice,  however, 
each  bridge  owner  will  still  have  8- 
hours  notice.  Therefore,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S  C 
3501  et  seq.]. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  princip'les  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.g.5  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  has  been 
prepared  and  placed  in  the  rulemaking 
docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 


For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.40  33 
CFR  1.05-1  (g)(3):  Section  117.255,  .nlso 
issued  under  the  authoritv  of  Pub  L  lO"*- 
587.  102  Stat.  5039. 

2.  Section  117.491  is  revised  to  read 
as  follows: 

§117.491    Red  River. 

(a)  The  draws  of  the  following  bridges^ 
shall  be  opened  on  signal  if  at  least  eight 
hours  notice  is  given: 

(1)  S107  bridge,  mile  59.5,  at  Moncla 

(2)  S28  (Fulton  Street)  bridge,  mile  88.1. 
at  Alexandria 

(3)  Union  Pacific  Railroad  bridge,  mile 
90.1.  at  Alexandria 

(4)  S8  bridge,  mile  105.8,  at  Boyce 

(b)  The  Kansas  City  Southern  Railroad 
bridge,  mile  88.0,  at  Alexandria  shall 
open  on  signal  if  at  least  eight  hours 
notice  is  given;  except  that,  for  openings 
on  Saturday  or  Sunday  and  Monday  if 

it  is  a  federal  holiday,  notice  must  be 
given  for  an  opening  of  the  draw  by  4 
p.m.  on  Friday;  and  in  the  event  a 
federal  holiday  falls  during  a  weekday 
other  than  Monday,  notice  must  be 
given  by  4  p.m.  the  day  prior  to  that 
holiday. 

(c)  The  draw  of  the  US  165  (Jackson 
St.)  bridge,  mile  88.6,  at  Alexandria, 
shall  open  on  signal  if  at  least  eight 
hours  notice  is  given;  except  that,  from 
7  a.m.  to  9  a.m.  and  from  4  p.m.  to  6 
p.m.  the  draw  need  not  be  opened 
Monday  through  Friday  except 
holidays. 

(d)  The  draws  of  the  bridges  above 
mile  105.8  through  mile  234.4  shall 
open  on  signal  if  at  least  48  hours  notice 
is  given. 

(e)  The  draws  of  the  bridges  above 
mile  234.4  to  mile  276  need  not  be 
opened  for  passage  of  vessels. 

(f)  When  a  vessel  which  has  given 
notice  fails  to  arrive  at  the  time 
specified  in  the  notice,  the  drawtender 
shall  remain  on  duty  for  up  to  two 
additional  hours  to  open  the  draw  if  that 
vessel  appears.  After  that  time,  a  new 
notice  of  the  appropriate  length  of  timt- 
is  required. 

D.ited:  Januan.-  10,  19m5. 
R.C.  North, 

Rear  Admiral.  U  S.  Coast  Guard.  Commander. 

Eighth  Coast  Guard  O/.s/r/cf. 

jFR  Doc.  95-2996  Filed  2-6-95;  8:45  am) 

BILLING  CODE  4910-14-M 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart4 

Schedule  for  Rating  Disabilities 
CFR  Correction 

In  title  38  of  the  Code  of  Federal 
Regulations,  parts  0  to  17,  revised  as  of 
July  1, 1994,  on  pages  383  and  384,  in 
§  4.84a.  table  V,  in  the  heading  and  in 
the  entries  "15/200  (45/60)"  and  "5/200 
(15/60)"  should  read  "15/200  (4.5/60)" 
and  "5/200  (1.5/60)"  respectively. 

BILLING  CODE  150S-01-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[KY-069-2-6785a;  FRL  5118-1] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Commonwealth  of  Kentucky 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  On  November  13. 1992,  the 
Commonwealth  of  Kentucky  through 
the  Natural  Resources  and 
Environmental  Protection  Cabinet 
(Cabinet),  submitted  a  maintenance  plan 
and  a  request  to  redesignate  the 
Lexington,  Owensboro,  Paducah,  and 
Edmonson  County  areas  from 
nonattainment  to  attainment  for  ozone 
(Oi).  The  marginal  nonattainment  areas 
include  the  following  counties: 
Lexington  (Fayette  and  Scott), 
Owensboro  (Daviess  and  a  portion  of 
Hancock),  Paducah  (Livingston  and  a 
portion  of  Marshall),  and  Edmonson 
County.  Under  the  Clean  Air  Act  (CAA), 
designations  can  be  changed  if  sufficient 
data  are  available  to  warrant  such 
changes  and  the  redesignation  request 
satisfies  the  criteria  set  forth  in  the 
CAA.  In  this  action,  EPA  is  approving 
the  redesignation  to  attainment  of  the 
Paducah  area  and  the  associated 
maintenance  plan  because  it  meets  the 
maintenance  plan  and  redesignation 
requirements.  EPA  has  published  the 
approval  of  the  redesignation  request  to 
attainment  and  maintenance  plan  for 
the  Owensboro  and  Edmonson  County 
and  will  act  on  the  request  to 
redesignate  to  attainment  the  Lexington 
area  in  a  future  notice.  In  this  action, 
EPA  is  also  approving  the  1990  base 
year  inventory  for  the  Paducah  marginal 
O3  nonattainment  area. 


DATES:  This  final  rule  will  be  effective 
April  10,  1995  unless  adverse  or  critical 
comments  are  received  by  March  9, 
1995.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Scott 
Southwick,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW, 
Washington,  DC  20460 
Environmental  Protection  Agency, 
Region  IV,  Air  Programs  Branch.  345 
Courtland  Street  NE,  Atlanta,  GA 
30365 
Commonwealth  of  Kentucky,  Natural 
Resources  and  Environmental 
Protection  Cabinet,  Department  for 
Environmental  Protection,  Division 
for  Air  Quality,  803  Schenkel  Lane, 
Frankfort,  KY  40601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Southwick  of  the  EPA  Region  IV 
Air  Programs  Branch  at  (404)  347-3555 
extension  4207  and  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  On 
November  15. 1990,  the  Clean  Air  Act 
Amendments  of  1990  (CAA)  were 
enacted.  (Pub.  L.  101-549. 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q). 
Under  section  107(d)(1),  in  conjunction 
with  the  Governor  of  Kentucky,  EPA 
designated  the  Paducah  area  as 
nonattainment  because  the  area  violated 
the  O3  standard  during  the  period  from 
1987  through  1989  (See  56  FR  56694 
(Nov.  6, 1991)  and  57  FR  56762  (Nov. 
30,  1992).  Codified  at  40  CFR  81.318). 

The  Paducah  marginal  Oj 
nonattainment  area  (nonattainment 
area)  more  recently  has  ambient 
monitoring  data  that  show  no  violations 
of  the  O3  National  Ambient  Air  Quality 
Standards  (NAAQS).  during  the  period 
from  1989  through  1991.  In  addition, 
there  have  been  no  violations  reported 
for  the  1992. 1993,  or  1994  Ot  seasons. 
Therefore,  in  an  effort  to  comply  with 
the  amended  CAA  and  to  ensure 
continued  attainment  of  the  NAAQS.  on 
November  13. 1992,  the  Cabinet 
submitted  for  parallel  processing  an  O3 
maintenance  SIP  for  the  nonattainment 
area  and  requested  redesignation  of  the 
nonattainment  area  to  attainment  with 


respect  to  the  O3  NAAQS  and  EPA 
found  the  request  complete.  On 
November  24,  1992.  the  Cabinet 
submitted  the  Marginal  Ozone 
Nonattainment  Areas  Projection 
Inventory  1990-2004  as  an  amendment 
to  the  SIP.  On  January  15.  1993.  the 
Cabinet  submitted  revisions  addressing 
public  comments  on  the  request  to 
redesignate  the  nonattainment  area  to 
attainment.  On  July  16.  1993.  February 
28,  1994.  and  August  29.  1994.  the 
Cabinet  submitted  revisions  to  the 
redesignation  request,  maintenance 
plan,  and  projection  inventory. 

On  May  7.  1993.  Region  IV 
determined  that  the  information 
received  bom  the  Cabinet  constituted  a 
complete  redesignation  request  under 
the  general  completeness  criteria  of  40 
CFR  51.  appendix  V,  sections  2.1  and 
2.2.  However,  for  purposes  of 
determining  what  requirements  are 
applicable  for  redesignation  purposes, 
EPA  believes  it  is  necessary  to  identify 
when  the  Cabinet  first  submitted  a 
redesignation  request  that  meets  the 
completeness  criteria.  EPA  noted  in  a 
previous  policy  memorandum  that 
parallel  processing  requests  for 
submittals  under  the  amended  CAA, 
including  redesignation  submittals, 
would  not  be  determined  complete.  See 
"State  Implementation  Plan  (SIP) 
Actions  Submitted  in  Response  to  Clean 
Air  Act  (Act)  Deadlines."  Memorandum 
from  John  Calcagni  to  Air  Programs 
Division  Directors.  Regions  1-X.  dated 
October  28. 1992  (Memorandum).  The 
rationale  for  this  conclusion  was  that 
the  parallel  processing  exception  to  the 
completeness  criteria  (40  CFR  part  51. 
appendix  V,  section  2.3)  was  not 
intended  to  extend  statutory  due  dates 
for  mandatory  submittals.  [See 
Memorandum  at  3-4).  However,  since 
requests  for  redesignation  are  not 
mandatory  submittals  under  the  CAA, 
EPA  believed  it  appropriate  to  change 
its  pohcy  with  respect  to  redesignation 
submittals  to  conform  to  the  existing 
completeness  criteria  (58  FR  38108  (July 
15,  1993)).  Therefore.  EPA  believes,  the 
parallel  processing  exception  to  the 
completeness  criteria  may  be  applied  to 
redesignation  request  submittals,  at  least 
until  such  time  as  the  EPA  decides  to 
revise  that  exception.  The  Cabinet 
submitted  a  redesignation  request  and  a 
maintenance  plan  on  November  13, 
1992.  When  the  maintenance  plan 
became  state  effective  on  January  27. 
1994.  the  Commonwealth  of  Kentucky 
no  longer  needed  parallel  processing  for 
the  redesignation  request  and 
maintenance  plan. 

The  Kentucky  redesignation  request 
for  the  nonattainment  areas  meets  the 
five  requirements  of  section  107(d)(3)(E) 


for  redesignation  to  attainment.  The 
following  is  a  brief  description  of  how 
the  Commonwealth  of  Kentucky  has 
fulfilled  each  of  these  requirements. 
Because  the  maintenance  plan  is  a 
critical  element  of  the  redesignation 
request.  EPA  will  discuss  its  evaluation 
of  the  maintenance  plan  under  its 
analysis  of  the  redesignation  request. 

1.  The  Area  Must  Have  Attained  the  O, 
NAAQS 

The  Cabinet's  request  is  based  on  an 
analysis  of  quality  assured  ambient  air 
quality  monitoring  data  which  is 
relevant  to  the  maintenance  plan  and  to 
the  redesignation  request.  Ambient  air 
quality  monitoring  data  for  calendar 
year  1989  through  calendar  year  1991 
show  an  expected  exceedance  rate  of 
less  than  1.0  per  year  of  the  O3  NAAQS 
in  the  marginal  nonattainment  area.  (See 
40  CFR  50.9  and  appendix  H.)  In 
addition,  there  were  no  violations 
reported  for  the  1992.  1993,  and  1994  O3 
seasons.  Because  the  nonattainment  area 
has  complete  quality-assured  data 
showing  no  violations  of  the  standard 
over  the  most  recent  consecutive  three 
calendar  year  period,  the  area  has  met 
the  first  statutory  criterion  of  attainment 
of  the  O3  NAAQS.  The  Commonwealth 
of  Kentucky  has  committed  to  continue 
monitoring  the  nonattainment  area  in 
accordance  with  40  CFR  part  58. 

2.  The  Area  Has  Mel  All  Applicable 
Requirements  Under  Section  110,  and 
Part  D  of  the  Act 

On  January  25, 1980,  August  7,  1981. 
November  24,  1981.  November  30.  1981. 
and  March  30, 1983.  EPA  fully 
approved  Kentucky's  SIP  as  meeting  the 
requirements  of  section  110(a)(2)  and 
part  D  of  the  1977  CAA  (45  FR  6092.  46 
FR  40188.  46  FR  57486.  46  FR  58080, 
and  48  FR  13168).  The  approved  control 
strategy  did  not  result  in  attainment  of 
NAAQS  for  O3.  Additionally,  the 
amended  CAA  revised  section 
182(a)(2)(A),  110(a)(2)  and,  under  part 
D.  revised  section  172  and  added  new 
requirements  for  all  nonattainment 
areas.  Therefore,  for  purposes  of 
redesignation.  to  meet  the  requirement 
that  the  SIP  contain  all  applicable 
requirements  under  the  CAA,  EPA 
reviewed  the  Kentucky  SIP  to  ensure 
that  it  contains  all  measures  due  under 
the  amended  CAA  prior  to  or  at  the  time 
the  Commonwealth  of  Kentucky 
submitted  its  redesignation  request. 

A.  Section  110  Requirements 

Although  section  110  was  amended 
by  the  CAA  of  1990.  the  Kentucky  SIP 
for  the  marginal  nonattainment  areas 
meets  the  requirements  of  amended 
section  110(a)(2).  A  number  of  the 


requirements  did  not  change  in 
substance  and.  therefore,  EPA  believes 
that  the  pre-amendment  SIP  met  these 
requirements. 

B.  Part  D  Requirements 

Before  the  nonattainment  areas  may 
be  redesignated  to  attainment,  they  must 
have  fulfilled  the  applicable 
requirements  of  part  D.  Under  part  D.  an 
area's  classification  indicates  the 
requirements  to  which  it  will  be  subject. 
Subpart  1  of  part  D  sets  forth  the  basic 
nonattainment  requirements  applicable 
to  all  nonattainment  areas,  classified  as 
well  as  nonclassifiable.  Subpart  2  of  part 
D  establishes  additional  requirements 
for  O3  nonattainment  areas  classified 
under  table  1  of  section  181(a).  The 
Paducah  nonattainment  area  was 
classified  as  marginal  (See  56  FR  56694. 
codified  at  40  CFR  81.318).  The 
Commonwealth  of  Kentucky  submitted 
their  request  for  redesignation  of  the 
marginal  nonattainment  area  prior  to 
November  15,  1992.  Therefore,  in  order 
to  be  redesignated  to  attainment,  the 
Commonwealth  of  Kentucky  must  meet 
the  applicable  requirements  of  subpart  1 
of  part  D,  specifically  sections  172(c) 
and  176.  but  is  not  required  to  meet  the 
applicable  requirements  of  subpart  2  of 
part  D.  which  became  due  on  or  after 
November  15.  1992. 

Bl.  Subpart  1  of  Part  D 

Under  section  172(b).  the  section 
172(c)  requirements  are  applicable  as 
determined  by  the  Administrator,  but  no 
later  than  three  years  after  an  area  has 
been  designated  to  nonattainment.  EPA 
has  not  determined  that  these 
requirements  were  applicable  to  0» 
nonattainment  areas  on  or  before 
November  13.  1992.  the  date  that  the 
Commonwealth  of  Kentucky  submitted 
a  complete  redesignation  request  for  the 
marginal  nonattainment  area.  Therefore, 
the  Commonwealth  of  Kentucky  was  not 
required  to  meet  these  requirements  for 
purposes  of  redesignation.  The  Paducah 
area  currently  has  a  fully  approvable 
New  Source  Review  (NSR)  program 
which  was  last  revised  on  June  23. 1994 
(59  FR  32343).  Upon  redesignation  of 
the  area  to  attainment,  the  Prevention  of 
Significant  Deterioration  (PSD) 
provisions  contained  in  part  C  of  title  I 
are  applicable.  On  January  25. 1978. 
September  1, 1989.  November  6. 1989. 
November  13.  1989.  November  28. 1989. 
February  7. 1990.  and  June  23. 1994.  the 
EPA  approved  revisions  to  the 
Commonwealth  of  Kentucky's  PSD 
program  (43  FR  3360.  54  FR  36307.  54 
FR  46613.  54  FR  47211.  54  FR  48887, 
55  FR  4169  and  59  FR  32343). 

Section  176(c)  of  the  CAA  requires 
states  to  revise  their  SIPs  to  establish 


criteria  and  procedures  to  ensiu^  that 
Federal  actions,  before  they  are  taken, 
conform  to  the  air  quality  planning 
goals  in  the  applicable  state  SIP.  The 
requirement  to  determine  conformity 
applies  to  transportation  plans, 
programs  and  projects  developed, 
funded  or  approved  under  Title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
to  all  other  Federal  actions  ("general 
conformity").  Section  176  further 
provides  that  the  conformity  revisions 
to  be  submitted  by  states  must  be 
consistent  with  Federal  conformity 
regulations  that  the  CAA  required  EPA 
to  promulgate.  Congress  provided  for 
the  state  revisions  to  be  submitted  by 
November  15. 1992,  one  year  after  the 
date  for  promulgation  of  final  EPA 
conformity  regulations  which  were  due 
November  15.  1991.  When  that  date 
passed  without  such  promulgation. 
EPA's  General  Preamble  for  the 
Implementation  of  Title  I  informed 
states  that  its  conformity  regulations 
would  establish  a  submittal  date  (see  57 
FR  13498. 13557  (April  16,  1992)]. 

The  EPA  promulgated  final 
transportation  conformity  regulations  on 
November  24.  1993.  (58  FR  62188)  and 
general  conformity  regulations  on 
November  30, 1993  (58  FR  63214). 
These  conformity  rules  require  that 
states  adopt  both  transportation  and 
general  conformity  provisions  in  the  SIP 
for  areas  designated  nonattainment  or 
subject  to  a  maintenance  plan  approved 
under  CAA  section  175 A.  Pursuant  to 
§  51.396  of  the  transportation 
conformity  rule  and  §51.851  of  the 
general  conformity  rule,  the 
Commonwealth  of  Kentucky  is  required 
to  submit  a  SIP  revision  containing 
transportation  conformity  criteria  and 
procedures  consistent  with  those 
established  in  the  Federal  rule  by 
November  25,  1994.  Similariy.  Kentucky 
is  required  to  submit  a  SIP  revision 
containing  general  conforinity  criteria 
and  procedures  consistent  with  those 
established  in  the  Federal  rule  by 
December  1. 1994.  Because  the  deadline 
for  these  submittals  has  not  yet  come 
due,  they  are  not  applicable 
requirements  under  section 
107(d)l3)(E)(v)  and.  thus,  do  not  affect 
approval  of  this  redesignation  request. 

On  February  24,  1994.  the 
Commonwealth  of  Kentucky  revised 
their  maintenance  plan  to  commit  to 
revise  the  SIP  by  November  25. 1994.  to 
be  consistent  with  the  final  Federal 
regulations  on  conformity.  In  addition, 
the  Division  for  Air  Quality  and  the 
Kentucky  Transportation  Cabinet  are 
cooperating  in  adopting  regulations 
consistent  with  the  final  conformity 
regulation. 
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B2.  Subpart  2  of  Part  D 

The  CAA  was  amended  on  November 
15,  1990,  Pubic  Law  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
EPA  was  required  to  classify  O3 
nonattainment  areas  according  to  the 
severity  of  their  problem.  On  November 
6, 1991  (56  FR  56694),  the  Paducah 
metropolitan  statistical  area  (MSA)  was 
designated  as  marginal  0:^ 
nonattainment.  Because  this  area  is 
marginal,  the  area  must  meet  section 
182(a)  of  the  CAA.  EPA  has  analyzed 
the  SIP  and  determined  that  it  is 
consistent  with  the  requirements  of 
amended  section  182.  Below  is  a 
sunmiary  of  how  the  area  has  met  the 
requirements  of  these  sections. 

(1)  Emissions  Inventory 

The  CAA  required  an  inventory  of  all 
actual  emissions  from  all  sources,  as 
described  in  section  172(c)(3)  by 
November  15,  1992.  On  November  13, 
1992,  the  Cabinet  submitted  an  emission 
inventory  on  the  Paducah  area. 

(2)  Reasonably  Available  Control 
Technology  (RACT) 

The  CAA  also  amended  section 
182(a)(2)(A),  in  which  Congress 
statutorily  adopted  the  requirement  that 
O3  nonattainment  areas  fix  their 
deficient  Reasonably  Available  Control 
Technology  (RACT)  rules  for  O3.  Areas 
designated  nonattainment  before 
amendment  of  the  CAA  and  which 
retained  that  designation  and  were 
classified  as  marginal  or  above  as  of 
enactment  are  required  to  meet  the 
RACT  Fix-ups  requirement.  The 


Paducah  area  was  not  designated 
nonattainment  prior  to  1990  and  was 
classified  as  marginal  O3  nonattainment 
pursuant  to  the  1990  CAA.  Therefore, 
this  area  is  not  subject  to  the  RACT  fix- 
up  requirement.  However,  Kentucky 
chose  to  apply  RACT  on  all  major 
sources  which  commenced  on  or  after 
the  effective  date  of  a  particular  RACT 
rule.  Kentucky  submitted  VOC  RACT 
SIP  revisions  through  the  Cabinet  to 
EPA  on  February  12, 1992,  October  20, 

1992,  February  17, 1993,  and  March  4, 

1993.  Action  was  taken  December  12, 
1993,  to  approve  the  SIP  revision 
submitted  on  February  12, 1992.  Action 
was  taken  ]ime  23, 1994,  to  approve  the 
SIP  revisions  submitted  on  October  20, 
1992,  February  17. 1993,  and  March  4. 
1993. 

(3)  Emissions  Statements 

The  CAA  required  that  the  SIP  be 
revised  by  November  15, 1992,  to 
require  stationary  sources  of  oxides  of 
nitrogen  (NOx)  and  VOCs  to  provide  the 
state  with  a  statement  showing  actual 
emission  each  year.  This  request  to 
redesignate  was  submitted  prior  to  the 
November  15,  1992  emissions  statement 
deadline.  Therefore,  the  emissions 
statement  program  is  not  a  requirement 
for  the  Paducah  area. 

(4)  New  Source  Review  (NSR) 

The  CAA  required  all  classified 
nonattainment  areas  to  meet  several 
requirements  regarding  NSR,  including 
provisions  to  ensure  that  increased 
emissions  of  VOCs  compounds  will  not 
result  fi'om  any  new  or  major  source 


modifications  and  a  general  offset  rule. 
A  SIP  revision  incorporating  these 
requirements  was  due  November  15, 
1992.  This  request  to  redesignate  was 
submitted  prior  to  the  November  15, 
1992,  NSR  deadline.  Therefore,  the  NSR 
program  is  not  a  requirement  for  the 
Paducah  area. 

3.  The  Area  Has  a  Fully  Approved  SIP 
Under  Section  llO(k)  of  the  CAA 

Based  on  the  approval  of  provisions 
under  the  pre-amended  CAA  and  EPA's 
prior  approval  of  SIP  revisions  under 
the  amended  CAA,  EPA  has  determined 
that  Kentucky  has  a  fully  approved  O3 
SIP  under  section  llO(k)  for  the 
marginal  nonattainment  areas,  which 
also  meets  the  applicable  requirements 
of  section  110  and  part  D  as  discussed 
above. 

4.  The  Air  Quality  Improvement  Must 
Be  Permanent  and  Enforceable 

Several  control  measures  have  come 
into  place  since  the  nonattainment  areas 
violated  the  O3  NAAQS.  Of  these 
control  measures,  the  reduction  of  fuel 
volatility  from  11.4  psi  to  8.6  psi,  as 
measured  by  the  Reid  Vapor  Pressure 
(RVP),  and  fleet  turnover  produced  the 
most  significant  decreases  in  VOC 
emissions.  The  table  below  summarizes 
total  emissions  for  VOCs.  The  difference 
between  1988  and  1990  are  actual 
permanent  and  enforceable  emission 
reductions  which  are  responsible  for  the 
recent  air  quality  improvement  in  the 
areas.  The  VOC  emissions  in  the  base 
year  are  not  artificially  low  due  to  local 
economic  downturn. 


Reductions  in  VOC  Emissions  From  1988  to  1990 

MSA 

VOCs  (tpd) 

1988 

1990 

1988-1990 

Paducah  

105.33 

102.77 

3  75 

5.  The  Area  Must  Have  a  Fully 
Approved  Maintenance  Plan  Pursuant 
to  Section  175  A  of  the  CAA 

Section  175A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plati  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 
of  the  apphcable  NAAQS  for  at  least  ten 
years  after  the  Administrator  approves  a 
redesignation  to  attainment.  Eight  years 
after  the  redesignation,  the  state  must 
submit  a  revised  maintenance  plan 
which  demonstrates  attainment  for  the 
ten  years  following  the  initial  ten-year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 


maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation,  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems. 

In  this  notice,  EPA  is  approving  the 
Commonwealth  of  Kentucky's 
maintenance  plan  for  the  Paducah 
marginal  nonattainment  area  because 
EPA  finds  that  the  Commonwealth  of 
Kentucky's  submittal  meets  the 
requirements  of  section  175 A. 

A.  Emissions  Inventory — Base  Year 
Inventory 

On  November  13, 1992,  the 
Commonwealth  of  Kentucky  submitted 
comprehensive  inventories  of  VOC, 


NOx,  and  CO  emissions  for  the  Paducah 
marginal  nonattainment  area.  The 
inventories  included  biogenic,  area, 
stationary,  and  mobile  sources  using 
1990  as  the  base  year  for  calculations  to 
demonstrate  maintenance.  The  1990 
inventory  is  considered  representative 
of  attainment  conditions  because  the  O3 
NAAQS  was  not  violated  during  1990. 

The  Commonwealth  of  Kentucky 
submittal  contains  the  detailed 
inventory  data  and  summaries  by 
coiuity  and  source  category.  This 
comprehensive  base  year  emissions 
inventory  was  submitted  in  the  SIP  Air 
Pollutant  Inventory  Management 
System  (SAMS)  format.  Finally,  this 
inventory  was  prepared  in  accordance 
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yea,  i„v.n.ort,s  for  U.e  Paducah  area  is      valu'as'i^SLl'^rowSla'^I^an        '^i^'^Si^^^"  "  ""P"""*  "•" 

CO  Emission  Inventory  Summary  for  1990 

(Tons  per  day] 


Paducat) 


Point 


13.49 


Area 


1.48 


MobHe 


21.54 


Noo-Road 


6.73 


Total 


43.24 


Biogenic  Emission  Inventory  Summary  for  1990 

(Tons  per  day) 


Paducah  1990  enifsstons 


BiogerMc 


41.15 


B.  Demonstration  of  Maintenance— Projected  Inventories 
inve'±"es:;,*;V^p^in":r^itrE;A7Lror'^  "'""  *^  •'*'  base  yea,  ou,  .„  .«,4    Th.se 

Paducah  VOC  Emission  Inventory  Summary 

(Tons  per  day) 


projected 


Point . 

Area  

Mobile  ... 


Total 


Point ... 
Area  ... 
fvhjbile 


Total 


1990 


96.47 
1.85 
4.45 


102.77 


1993 


94.03 
1.87 
4.26 


100.17 


1996 


83.80 
1  88 

4.36 


90.05 


1999 


84.47 
1.90 
4.04 


9041 


2002 


85.13 
1.91 
4.01 


91.05 


2004 


85.58 
1.93 
4.01 


91.52 


Paducah  NOx  Emission  Inventory  Summary 

(Tons  per  day) 


1990 


5.88 
0.11 
4.41 


90.54 


1993 


5.93 

o.n 
4.33 


89.54 


1996 


5.97 
0.11 
4  40 


88.88 


1999 


6.02 
0.11 
422 


8845 


2002 


6.07 
0.11 
4.16 


87  99 


2004 


6.10 
0.11 
4.16 


87.78 


As  indicated  (u  the  following  table,  an 
cinissions  decrease  in  VOCs  and  NOx  in 
the  Paducah  nonattainment  area  are 
projected  throughout  the  maintenance 
period.  EPA  believes  that  these 
emissions  projections  demonstrate  that 
the  Paducah  nonattainment  area  will 
continue  to  maintain  the  O3  NAAQS. 

VOC  AND  NOx  Projected 
Emissions  Changes 


VOCs 

NOx 

Paducah  ._ 

-10.95% 

-3.05% 

C.  Verification  of  Continued  Attainment 

Continued  attainment  of  the  O3 
NAAQS  in  the  marginal  nonattainment 
areas  depends,  in  part,  on  the 
Commonwealth  of  Kentucky's  efforts 
toward  tracking  indicators  of  continued 
attainment  during  the  maintenance 
period.  The  Commonwealth  of 


Kentucky's  contingency  plan  is 
triggered  by  two  indicators,  the 
emissions  ii.ventory  for  interim  years 
exceeding  the  baseline  emission 
inventory  by  more  than  10%  or  an  air 
quality  violation.  As  stated  in  the 
maintenance  plan,  the  Cabinet  will  be 
developing  these  emissions  inventories 
every  three  years  begiraiing  in  1996. 
These  periodic  inventories  will  help  to 
verify  continued  attainment. 

D.  Contingency  Plan 

The  level  of  VOC  and  NOx  emissions 
in  the  nonattainment  area  will  largely 
determine  its  ability  to  stay  in 
compliance  with  the  O3  NAAQS  in  the 
future.  Despite  the  Commonwealth's 
best  efforts  to  demonstrate  continued 
compliance  with  the  NAAQS.  the 
ambient  air  pollutant  concentrations 
may  exceed  or  violate  the  NA.^QS. 

Therefore,  the  Commonwealth  of 
Kentucky  has  provided  contingency 


measures  with  a  schedule  for 
implementation  in  the  event  of  ^.  future 
O3  air  quahty  problem.  The  plan 
contains  a  contingenc>-  to  implement 
R-'\CT  on  existing  major  sources  in  the 
area  where  the  violation  occiured 
v\-ithin  ninety  (90)  days.  PACT  was  not 
required  for  this  nonattainment  area 
because  it  was  designated  as  a  marginal 
nonattainment  area  pursuant  to  the 
CAA.  EPA  finds  that  the  contingency 
measures  provided  in  the 
Commonwealth  of  Kentucky's  submittal 
meet  the  requirements  of  section 
175A(dJoftheCAA. 

E.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  uith  section  175A(b)  of 
the  CAA.  the  Commonwealth  of 
Kentucky  has  agreed  to  submit  a  revised 
maintenance  SEP  eight  years  after  the 
marginal  nonattainment  areas 
redesignate  to  attainment.  Such  revised 
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SIP  will  provide  for  maintenance  for  an 
additional  ten  years. 

Final  Action 

In  this  final  action,  EPA  is  approving 
the  nonattainment  area's  Oi 
maintenance  plan  because  it  meets  the 
requirements  of  section  175A.  The  EPA 
is  redesignating  the  Paducah 
nonattainment  area  to  attainment  for  Oi 
because  the  Commonwealth  of 
Kentucky  has  demonstrated  compliance 
with  the  requirements  of  section 
107(d)(3)(E)  for  redesignation.  In 
addition  EPA  is  approving  the  1990  base 
year  emission  inventory  for  the  Paducah 
nonattainment  area.  Nothing  in  this  . 
action  should  be  construed  as  / 

permitting  or  allowing  or  establishing  a 
precedent  for  any  future  request  for 
revision  to  any  SIP.  Each  request  for 
revision  to  the  SIP  shall  be  considered 
separately  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

The  O^  SIP  is  designed  to  satisfy  the 
requirements  of  part  D  of  the  CAA  and 
to  provide  for  attainment  and 
maintenance  of  the  Oj  NAAQS.  This 
final  redesignation  should  not  be 
interpreted  as  authorizing  the 
Commonwealth  of  Kentucky  to  delete, 
alter,  or  rescind  any  of  the  VOC  or  NOx 
emission  limitations  and  restrictions 
contained  in  the  approved  Oi  SIP. 
Changes  to  0\  SIP  VOC  regulations 
rendering  them  less  stringent  than  those 
contained  in  the  EPA  approved  plan 
cannot  be  made  unless  a  revised  plan 
for  attainment  and  maintenance  is 
submitted  to  and  approved  by  EPA. 
Unauthorized  relaxations,  deletions, 
and  changes  could  result  in  both  a 
finding  of  nonimplementation  (section 
1 73(b)  of  the  CAA)  and  in  a  SIP 
deficiency  call  made  pursuant  to  section 
110(a)(il(H)oftheCAA. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  April  10, 1995 
unless,  by  March  9,  1995,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 


institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  April  10, 1995. 

Under  section  307(b)(1)  of  the  Act,  42 
U.S.C.  7607(b)(1),  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  10,  1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Act,  42  U.S.C. 
7607(b)(2).) 

The  OMB  has  exempted  these  actions 
from  review  under  Executive  Order 
12866. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 


40  CFR  Part  81 

Air  pollution  control.  Hydrocarbons, 
Carbon  monoxide.  Nitrogen  oxides, 
National  parks,  Wilderness  areas. 

Dated:  November  28.  1994. 
Patrick  M .  Tobin, 

Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  7401-7671q. 

Subpart  &— Kentucky 

2.  Section  52.920  is  amended  by 
adding  paragraph  (c)(73)  to  read  as 
follows: 

§  52.920    Identification  of  plan. 

***** 

(c)  *   *   * 

(73)  The  maintenance  plan  for  the 
Paducah  area  which  include  Livingston 
and  Marshall  Counties  submitted  by  the 
Commonwealth  of  Kentucky  Natural 
Resources  and  Environmental 
Protection  Cabinet  on  November  13, 

1992,  November  24.  1992,  March  10, 

1993,  July  16,  1993,  March  3.  1994,  and 
August  29,  1994,  as  part  of  the  Kentucky 
SIP.  The  1990  Baseline  Emission 
Inventory  for  the  Paducah  area  which 
include  Livingston  and  Marshall 
Counties. 

(i)  Incorporation  by  reference. 

(A)  Commonwealth  of  Kentucky 
Attainment  Demonstration  and  Ten 
Year  Maintenance  Plan  for  all  areas 
designated  Marginal  Nonattainment  for 
Ozone.  The  effective  date  is  January-  15. 
1993. 

(B)  Table  6-13  Biogenic  Emissions. 
Livingston  County,  Kentucky.  The 
effective  date  is  January  15,  1993. 

(C)  Table  6-14  Biogenic  Emissions. 
Marshall  County,  Kentucky.  The 
effective  date  is  January  15, 1993. 

(ii)  Other  material. 

(A)  January  15,  1993.  letter  ft'om 
Phillip  J.  Shepherd,  Secretary,  Natural 
Resources  and  Environmental 
Protection  Cabinet  to  Patrick  Tobin, 
Acting  Regional  Administrator,  U.S. 
EPA  Region  IV. 

(B)  February  28,  1994,  letter  from  John 
E.  Homback,  Director,  Division  for  Air 
Quality  to  Mr.  Doug  Neeley,  Chief,  Air 
Programs  Branch. 

(C)  October  4.  1994,  letter  from  Phillip 
J.  Shepherd,  Secretary,  Natural 
Resources  and  Environmental 
Protection  Cabinet  to  John  H. 
Hankinson,  Regional  Administrator. 
U.S.  EPA  Region  IV. 
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PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671c). 
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A  I  u        '      .  °^°,"^  *^^^^  '^  ^^^'"8  *"  alphabetical  order  to  the 

amerided  by  removmg  the  Paducah  area  second  listing  of  counties  the  foUowinR 

and  Its  entnes  in  the  first  alphabetical  entries  to  read  as  follows: 
list  and  the  entry  for  Livingston  County 

in  the  second  alphabeUcal  list  and  by  §81J18    Kentucky. 

*         •        •         •         , 

.  Kentucky— Ozone 


Designated  area 


Designation 


Date' 


Classification 


Type 


Date' 


Type 


Livingston  County 


Marshall  County , 


^'  ^0-  '995  UnclassifBble/Atta.nmenL 

April  10.  1995  Unclass.f«t,ie/Atta.nment. 


This  date  is  Nowenibef  15.  1990.  unless  otheronse  noted. 


(FR  Doc.  95-2775  Filed  2-&-95.  8:45  am] 
BILLING  CODE  UeOSO-P 


GENERAL  SERVICES 
ADMINISTRATION 


41  CFR  Part  101-40 

[FPMR  Temp.  Reg.  G-64,  Rev.  1,  Supp.  t| 

RIN  3090-AF20 1 


Use  of  Contractor  for  Express  Small 
Package  Transportation 

AGEWCY:  Federal  Supply  Service,  GSA. 
ACTION:  Tempqrary-  regulation. 

SUMMARY:  FPMR  Temp.  Reg.  G-54,  Rev. 

1  mandates  the  use  of  the  GSA's 
contractor  by  Federal  civilian  executive 
agencies  when  next  day  express  small 
package  transportation  is  required.  The 
regulation  contains  a  description  of  the 
services  provided,  an  attachment  listing 
the  rates  and  accessorial  charges,  and 
information  concerning  the  provisions 
of  the  contract.  This  supplement 
extends  the  expiration  date  of  FPMR 
Temp.  Reg.  G-34,  Rev.  1  from  November 
15.  1994  to  November  15,  1995. 
DATES:  Effective  date:  February  7,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Pollock,  Transportation 
Management  Division  (FBX), 
Washington.  DC  20406,  703-305-5671 

SUPPLEMENTARY  INFORMATION:  The 
current  contract,  awarded  in  1990,  is  for 
mandatory  use  by  civihan  agencies. 
However,  GSA  will  resolicit  for  express 
small  package  transportation  in  1995. 
and  agencies  will  elect  whether  to  be  a 
mandatory'  user  or  not.  before 
solicitation  issuance.  If  they  choose  to 
lie  non-mandatory,  they  will  be  able  to 


obtain  contract  service  and  prices  at  a 
later  date  if  the  contractor  agrees  to  do 
so. 

GSA  has  determined  that  this  rule  is 
not  a  significant  rule  for  the  purposes  of 
Ex€K;utive  Order  1286G. 

Regulatory  Flexibility  Act 

This  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

List  of  Subjects  in  41  CFR  Part  101-40 

Freight,  Government  property 
management.  Moving  of  household 
goods.  Office  relocations. 
Transportation 

PART  101-40-{AM£NOEOJ 

AuthiNity:  Sec.  205(cJ.  6.3  Sial.  390.  40 
U.S.C.  486(c). 

In  41  CFR  Chapter  101 .  the  following 
supplement  to  FPMR  Temp.  Reg.  G-54, 
Rev.  1  is  added  to  the  appendix  at  the 
end  of  Subchapter  G  to  read  as  follows; 

Appendix  to  Subchapter  G — Temporary 
Regulations 


General  Services  Administi-atioii. 
Washington.  DC  20405 

Federal  Property  Majugement  Regulations, 
Temporary  Regulation  G-54,  Revision  1, 
Supplement  1 

To:  Heads  of  Fed«ral  agencies 
Subject:  Use  of  contractor  for  express  small 
package  U^nsportation 
Date;  December  28, 1994. 

1.  Purpose.  This  supplement  extends  the 
expiration  date  of  FPMR  Temporary   • 
Regulation  G-54,  Revision  1. 

2.  Effective  date.  This  supplement  is 
effective  February-  7. 1995. 


^  Expiration  dale  This  supplement 
expires  November  15.  1995.  unless  sooner 
canceled,  revised,  or  extended 
4  Backgrcwnd. 

a  Under  subsection  201(a)  of  the  Federal 
Property  and  Administrative  Ser\ices  Act  ot 
1949.  as  amended  (40  U.S.C.  481(a)).  the 
General  Services  Administration  (GSA)  is 
responsible  for  prescribing  policies  and 
procedures  that  are  advantageous  to  the 
Government  in  terms  of  economy,  efficiency, 
or  senice.  regarding  program  activities  in  the 
area  of  transportation  and  trafiic 
management.  GSA  has  entered  into  a  contrad 
with  Federal  Express  Corporation  (FedEx)  for 
the  transportation  of  express  small  packages 
&x)m.  to.  and  between  specified  lo<:ations  in 
the  United  States  (mcluding  Alaska  and 
Hawaii)  and  Puerto  Rico,  where  the 
contractor  or  its  agent  presently  provides  or 
will  provide  next  day  service  in 
consideration  of  the  contract  rates  and  to  the 
extent  provided  in  the  contract,  the 
Government  has  agreed  to  place 
transportation  requirements  for  express  snidil 
package  service  with  FedEx.  Agencies 
covered  by  the  scope  of  the  contract  .iiust  use 
this  contract  at  the  rates  specified  for  (heir 
express  small  package  deliver>-  requirements. 

b.  GSA's  express  small  package  contrart 
with  FedEx  provides  that,  whert  p-^s  .ilile. 
express  small  package  shipments  v  lihin  the 
coritiguous  United  States.  Alaska.  Hawaii, 
and  Puerto  Rico,  must  be  delivered  by  noon 
the  next  business  day  The  contract  also 
requires  FedEx  to  satisfy  the  Private  Express 
Statutes  and  is  consistent  with  these  statutes. 
These  statute! require  shipments  consisting 
of  'letters"  as  defined  in  39  CFR  part  310  to 
be  delivered  by  noon  the  next  business  day: 
deliver)'  after  noon  to  these  pomts  where 
noon  delivery  is  possible  would  not  satisfy 
the  contract  and  would  violate  the  Private 
Express  Statutes.  A  determination  must  be 
made  that  the  letter  is  urgent  in  accordance 
with  the  Private  Express  Statutes. 

5.  Explanation  of  change  The  expiration 
date  in  paragraph  3  of  FPMR  Temporary 


7130         Federal  Register  /  Vol.  60.  No.  25  /  Tuesday.  February  7.  1995  /  Rules  and  Regulations 


Regulation  G-54,  Revision  1  is  extended  to 

November  15, 1995. 

lulia  M.  Stasch, 

Acting  Administrator  of  General  Services. 

|FR  Doc.  95-2889  Filed  2-&-95:  8:45  ami 

BILLING  COOE  6820-24-4il 


FEDERAL  EMERGENCY 
MANAGEMErfT  AGENCY 

44  CFR  Part  206 
RIN  3067-AC28 

Individual  and  Family  Grant  Program 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  final  rule. 

SUMMARY:  This  interim  final  rule 
changes  flood  insurance  regulations  for 
recipients  of  Federal  disaster  assistance 
from  the  Individual  and  Family  Grant 
Program. 

DATES:  This  interim  final  rule  is 
retroactive  to  September  23.  1994.  We 
invite  comments  on  this  interim  final 
rule,  which  should  be  received  by  April 
10,  1995. 

ADDRESSES:  Please  send  any  comments 
to  the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel.  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
room  840.  Washington.  IX;  20472, 
(facsimile)  (202)  646-4536. 
FOR  FURTHER  INFORMATKJN  CONTACT: 
Laurence  W.  Zensinger,  Response  and 
Recovery  Directorate.  Federal 
Emergency  Management  Agency.  500  C 
Street  SW..  Washington,  DC  20472. 
(202)  646-^262.  (facsimile)  (202)  646- 
2730. 

SUPPLEMENTARY  INFORMATION:  On 
September  23. 1994.  the  President 
signed  Public  Law  103-325,  the 
National  Flood  Insurance  Reform  Act  of 
1994  (NFIRA).  Section  582(c)  of  the 
NFIRA  amends  section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973 
(42  U.S.C.  4012a{a)):  "(1)  By  striking 
'*  *  *  during  the  anticipated  economic 
or  useful  life  of  the  project.';  and  (2)  by 
adding  at  the  end  the  following:  The 
requirement  of  maintaining  flood 
insurance  shall  apply  during  the  life  of 
the  property,  regardless  of  transfer  of 
ownership  of  such  property." 

FEMA  interprets  this  sectiftn  as  a 
requirement  that  all  Individual  and 
Family  Grant  (IFG)  applicants  who 
receive  Federal  disaster  assistance  for 
flood  damage  to  real  or  personal 
property,  or  to  both,  must  purchase  and 
maintain  flood  insurance  on  the 
property  until  the  time  they  move  to 
another  address.  If  not.  then  no  IFG 
grant  under  section  411(a)  for  real  or 


personal  property  damage  or  loss  may 
be  awarded  in  any  subsequent  flood 
disasters.  This  maintenance  provision 
also  applies  to  individuals  who  bought, 
or  otherwise  had  transferred  to  them, 
any  real  estate  for  which  the  flood 
insurance  maintenance  requirement  was 
previously  (after  September  23,  J994) 
levied. 

The  minimum  amount  of  coverage 
required  will  be  equivalent  to  the 
maximum  IFG  grant  amount  each  fiscal 
year.  This  amount  is  $12,600  in  Fiscal 
Year  1995  and  is  adjusted  annually 
based  on  the  Consumer  Price  Index  for 
All  Urban  Consumers.  Renters  must  be 
covered  for  at  least  $12,600  for  personal 
property  only,  whereas  homeowners 
must  be  covered  for  at  least  $7,000  for 
real  property  and  $5,600  for  personal 
property. 

Section  582  and  amendments  made 
by  that  section  apply  to  disasters 
declared  after  September  23, 1994. 
which  include  the  following  fiood 
disasters: 

1.  FEMA-1041-DR.  Texas— declared 
October  18, 1994; 

2.  FEMA-1042-DR.  Georgia- 
declared  October  19.  1994; 

3.  FEMA-1043-DR.  Florida— declared 
November  28,  1994;  and 

4.  FEMA-1044-DR,  California- 
declared  January  10, 1995;  and  any 
subsequent  flood  disasters  declared  by 
the  President. 

FEMA  is  publishing  this  interim  final 
rule  in  order  to  implement  the  mandate 
of  the  National  Flood  Insurance  Reform 
Act  of  1994  that  the  flood  insurance 
purchase  requirement  be  in  effect  as  of 
the  date  of  enactment.  September  23. 
1994.  While  the  interim  final  rule  is 
retroactively  effective  from  September 
23,  1994,  FEMA  invites  your  written 
comments  on  the  rule  and  asks  that  you 
send  them  to  the  Rules  Docket  Clerk  at 
the  ADDRESSES  caption  set  out  above. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  interim  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
§  2(f)  of  E.0. 12866  of  September  30. 
1993.  58  FR  51735,  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  Nevertheless,  this  interim 
rule  adheres  to  the  regulatory  principles 
set  forth  in  E.O.  12866. 


Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  requirement  as  described 
in  section  3504(h)  of  the  Paperwork 
Reduction  Act. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under  E.O 
12612.  Federalism,  dated  October  26. 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  E.O. 
12778. 

List  of  Subjects  in  44  CFR  Part  206 

Administrative  practice  and 
procedure.  Disaster  assistance.  Grant 
programs — housing  and  community 
development.  Insurance.  Accordingly, 
44  CFR  part  206  is  amended  as  follows: 

PART  206— [AMENDED] 

Subpart  E— individual  and  Family 
Grant  Programs 

1.  The  authority  citation  for  part  206 
continues  to  read  as  follows: 

Authority:  The  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C.  5121  et  seq.;  Reorganization  Plan  No. 
3  of  1978.  5  U.S.C.  App.  1;  E.O.  12148,  3 
CFR,  1979  Comp.,  p.  412;  and  E.O.  12673,  3 
CFR,  1989  Comp,  p.  214. 

2.  Section  206.131(d)(l)(iii), . 
paragraphs  (C)(1)  and  (TD).  is  revised  to 
read  as  follows: 

§206.131    Individual  and  Family  Grant 
Programs. 

*         »         •         *         • 

(d)'   •   • 

(!)•*• 

(iii)  •  *  • 

(C)  (I)  The  State  may  not  make  a  grant 
for  acquisition  or  construction  purposes 
in  a  designated  special  flood  hazard  area 
in  which  the  sale  of  flood  insurance  is 
available  under  the  NFIP  unless  the 
individual  or  family  agrees  to  purchase 
adequate  flood  insurance  and  to 
maintain  such  insurance  for  as  long  as 
they  live  at  that  property  address.  The 
coverage  shall  be  for  a  full  $12,600  (to 
be  adjusted  annually  based  on  the 
Consumer  Price  Index  for  all  Urban 
Consumers).  If  the  grantee  is  a 
homeowner,  flood  insurance  coverage 
must  be  maintained  on  the  residence  at 
the  flood-damaged  property  address  for 
as  long  as  the  structure  exists  if  the 
grantee,  or  any  subsequent  owner  of  that 
real  estate,  ever  wishes  to  be  assisted  by 
the  Federal  government  with  any 
subsequent  flood  losses  to  real  or 
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personal  property,  or  both.  If  the  grantee 
is  a  renter,  flood  insurance  coverage 
must  be  maintained  on  the  contents  for 
as  long  as  the  renter  resides  at  the  flood- 
damaged  property  address.  The 
restriction  is  lifted  once  the  renter 
moves  from  the  rental  unit. 

*  *        *        »        » 

(D)  A  State  may  not  make  a  grant  to 
any  individual  or  family  who  received 
Federal  disaster  assistance  for  flood 
damage  occurring  after  September  23. 
1994.  if  the  individual  or  family 
received  flood  disaster  assistance  and 
was  required,  but  failed,  to  purchase 
and  maintain  flood  insurance  as  a 
condition  of  receiving  that  Federal  flood 
disaster  assistance. 

*  *        *        *        » 
Dated:  January  31. 1995. 

Richard  W.  Krinun. 

Associate  Director.  Response  and  Recovery 
IFR  Doc.  95-2960  Filed  2-6-95:  8:45  am] 
BILUNG  CODE  6718-02-4> 


SUMMARY:  The  Coast  Guard  is  correcting 
errors  to  a  final  rule  published  on 
January  9,  1995,  in  the  Federal  Register 
(60  FR  2482)  enUtled  "Hybrid  PFDs; 
Establishment  of  Approval 
Requirements."  The  final  rule  amends 
the  structural  and  performance 
standards  and  procedures  for  approval 
of  hybrid  inflatable  personal  flotation 
devices. 

EFFECTIVE  DATE:  February  8.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Samuel  E.  Wehr,  Office  of  Marine 
Safety.  Security,  and  Environmental 
Protection  (G-MVI-3/14),  2100  Second 
St.  SW..  Washington.  DC  20593-0001 
(202) 267-1444. 

SUPPLEMENTARY  INFORMATION: 
Background    1 1 

The  final  rule  that  is  the  .subject  of 
this  correction  amends  46  CFR  parts  25 
and  160  regarding  structural  and 
performance  standards  and  procedures 
for  approval  of  hybrid  inflatable 
personal  flotation  devices  (hybrid 
PFDs).  Hybrid  PFDs  are  designed  to 


have  a  minimum  amount  of  inherent 
flotation  to  ensure  that  a  wearer  will 
surface  after  falling  in  the  water  and  to 
have  a  mechanism  to  inflate  tho  PFD  to 
provide  additional  buoyancy,  and 
thereby  greater  clearance  from  the 
water,  while  a  wearer  awaits  rescue.  The 
rule  also  allows  for  approval  of  hybrid 
PFDs  for  youths  and  small  children. 

Need  for  Correction 

As  pubhshed,  the  final  rule  contains 
typographical  errors  in  table  160.077- 
2(j)  and  in  citations  contained  in 
§  160.077-21.  Also,  the  final  rule 
contains  formatting  errors  and  an 
incorrectly  designated  paragraph  in 
§160.077-31. 

Correction  of  Publication 

The  publication  on  January  9,  1995  of 
the  final  rule  [CGD  78-174).  which  was 
the  subject  of  FR  Doc.  95-433.  is 
corrected  as  follows: 


paragraph  designation  of  "(l)"  is 
corrected  to  read  "(k)". 

Dated:  January  31.  1995. 
Joseph  J.  Angelo. 

Acting  Chief.  Office  of  Marine  Safetv.  Securily 

and  Environmental  Protection. 

IFR  Doc.  95-2993  Filed  2-6-95:  8:45  am] 

BILUNG  COOE  4S10-14-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  25  and  160 
[CGD  78-174) 
RIN2116-AA29 

Hybrid  PFDs;  Establishment  of 
Approval  Requirements 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule;  correction. 


§160.077-2(j)    (Corrected] 

■        1- On  page  2486,  in  table  160.077-2(j), 
in  the  first  column  under  the  heading 
"Reference  PFD  Type",  first  line,  the 
words  "Devices  for  adults,  weight  over 
40  kg  (90  lbs):"  are  corrected  to  read, 
"Devices  for  adults,  weighing  over  40  kg 
(90  1b):"  ^ 

§160.077-21    [Con'ected] 

2.  On  page  2488,  in  the  first  column, 
in  §  160.077-21.  paragraph  (c)(4)(i).  line 
10,  the  citation  "S.7.1.B"  is  corrected  to 
read"S7.1.B". 

3.  On  page  2488,  in  the  first  column, 
in  §  160.077-21,  paragraph  (c)(5)(i).  line 
3,  the  citation  "S7  l.A"  is  corrected  to 
read  "S7.1.A". 

§160.077-31    JCorrected] 

4.  On  page  2591.  in  the  first  column, 
the  amendatory  instructions  for 

§  160.077-31  are  revised  to  read  as 
follows: 

"19.  In  §  160.077-31,  paragraphs  (c), 
(d).  (g),  (h).  (j).  introductory  text.  (j)(l) 
and  (k)  are  revised,  paragraphs  (j)  (2) 
and  (3)  are  redesignated  as  (j)  (3)  and  (4) 
respectively  and  revised,  new  paragraph 
(j)(2)  is  added,  and  paragraph  (e)(5)  is 
removed  and  paragraph  {e](6)  is 
redesignated  as  paragraph  (e)(5)  to  read 
as  follows:" 

5.  On  page  2491,  in  the  first  column, 
in  §  160.077-31,  paragraph  (c),  line  6  is 
corrected  by  indenting  the  line  two 
spaces. 

6.  On  page  2491.  in  the  second 
column,  in  §  160.077-31,  paragraph  (d), 
line  8  is  corrected  by  indenting  that  line 
two  spaces,  and  line  9  is  corrected  by 
aligning  that  line  against  the  left  hand 
margin  of  the  column. 

7.  On  page  2491,  in  the  third  column, 
in  §  160.077-31.  paragraph  (1).  the 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 
[DA  95-36) 

Bell  Operating  Companies'  Joint 
Petition  for  Waiver  of  Computer  II 
Rules 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  .Memorandum  Opinion  and 
Order. 


SUMMARY:  On  October  18,  1994.  the 
United  States  Court  of  Appeals  for  the 
Ninth  Circuit  remanded  in  part  the 
Commission "s  BOC  Safeguards  Order 
(57  FR  4373  (February  5,  1992)),  which 
had  established  procedures  for  the  Bell 
Operating  Companies  (BOCs)  to  offer 
enhanced  services  on  a  structurally 
integrated  baisis.  This  Memorandum 
Opinion  and  Order  concluded  that, 
because  the  Ninth  Circuit  decision 
generally  returned  the  regulation  of  BOC 
enhanced  services  to  a  Comparably 
Efficient  Interconnection  (CEI)  plan 
framework,  waivers  would  only  be 
necessary  for  new  enhanced  ser\ices  or 
market  trials,  and  for  those  existing 
services  and  market  trials  that  were  not 
covered  by  previously-approved  CEI 
plans.  In  order  to  avoid  possible  service 
disruptions  and  customer  confusion,  the 
Common  Carrier  Bureau  clarified  the 
requirements  for  BOC  provision  of 
enhanced  services,  and  granted  the 
BOCs  any  necessary'  interim  waivers  to: 
Provide  existing  enhanced  ser\ices 
pursuant  to  CEI  plans  approved  nrior  to 
the  lifting  of  structural  separation; 
continue  providing  other  existing 
enhanced  services,  pending  FCC  review 
of  CEI  plans  for  those  services;  file  CEI 
plans  for  any  new  enhanced  services; 
continue  to  perform  research  and 
planning  activities  and. technical  trials 
for  enhanced  services;  continue  e.xisting 
market  trials,  conditioned  on  their  filing 
the  market  trial  notification  required 
under  the  CEI  plan  regime;  and  begin 
market  trials  of  new  enhanced  services 
pursuant  to  the  market  trial 
requirements  of  the  CEIfilan  regime. 
EFFECTIVE  DATE:  January-  13.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Rose  Crellin  at  (202)  418-1571  or  Kevin 
VVerbach  at  (202)  418-1597.  Policy  and 
Program  Planning  Division,  Common 
Carrier  Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Common  Carrier 
Bureau's  Memorandum  Opinion  and 
Order.  DA  95-36.  adopted  January  11, 
1995  and  released  January  11, 1995.  The 
full  text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dodcets 
Branch  (Room  239).  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc..  2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Summary  of  Memorandum  Opinion 
and  Order 

1.  In  the  Computer  III  proceeding, 
beginning  with  the  Phase  I  0»tler  (51  FR 
24350  (July  3, 1986)),  the  Commission 
reversed  its  earlier  decision  to  require 
the  Bell  Operating  Companies  (BOCs)  to 
establish  structurally  separate 
subsidiaries  for  the  provision  of 
enhanced  services.  Enhanced  services 
use  the  existing  telephone  network  to 
deliver  services — such  as  voice  mail,  E- 
Mail,  and  gateways  to  on-line 
databases — beyond  a  basic  transmission 
offering.  The  commission  established  a 
two-step  process  in  Computer  III  for  the 
removal  of  structural  separation 
restrictions.  Initially,  BOCs  were 
permitted  to  offer  individual  enhanced 
services  on  a  structurally  integrated 
basis  once  they  had  received  FCC 
approval  of  service-specific  Comparably 
Efficient  Interconnection  (CEI)  plans. 
Those  plans  were  required  to  detail  how 
the  BOCs  would  make  the  underlying 
network  services  used  by  their  own 
enhanced  service  offerings  available  to 
competing  enhanced  service  providers 
(ESPs)  on  an  equal  access  basis. 

2.  In  the  second  stage  of  Computer  III, 
BOCs  were  required  to  develop  Open 
Network  Architecture  (ONA)  plans 
detailing  how  they  would  unbundle  and 
make  available  basic  network  services, 
and  describing  how  they  would  comply 
with  other  nonstructural  safeguards. 
Upon  FCC  approval  of  the  initial  BOC 
ONA  plans,  the  remaining  structural 
separation  requirements  were  to  be 
lifted.  Following  a  remand  from  the 
Court  of  Appeals  for  the  Ninth  Circuit, 
the  Commission  strengthened  and 
reaffirmed  its  regime  of  nonstructunil 
safeguards  in  the  1991  BOC  Safeguards 
Order  (57  FR  4373  (February  5, 1992)). 
Between  1992  and  1993.  the  Common 
Carrier  Bureau  granted  full  structural 
relief  to  the  BOCs  upon  a  showing  that 


they  had  complied  with  the 
requirements  of  the  BOC  Safeguards 
Order,  and  those  decisions  were 
subsequently  ratified  by  the 
Conunission. 

3.  In  October  1994,  the  Ninth  Circuit 
partially  remeuided  the  BOC  Safeguards 
Order.  The  court  concluded  that  the 
Commission  had  scaled  back  its 
conception  of  ONA,  and  had  not 
explained  how  the  more  limited  version 
of  ONA  represented  in  the  approved 
BOC  ONA  plans  provided  sufilcient 
protection  to  justify  fiilly  lifting 
structvual  separation.  In  light  of  this 
decision,  on  November  14. 1994,  the 
BOCs  jointly  filed  a  petition  for  an 
interim  waiver  (BOC  Petition).  The  BOC 
Petition  requested  permission  to 
continue  offering  existing  enhanced 
services  on  a  structurally  integrated 
basis;  to  continue  integrated  research, 
development,  and  market  trials;  and  to 
offer  new  integrated  enhanced  services 
associated  with  video  dialtone  service 
offerings. 

4.  In  this  Memorandum  Opinion  and 
Order,  the  Common  Carrier  Bureau 
(Bureau)  clarified  the  requirements  that 
will  govern  BOCs'  enhanced  service 
offerings,  pending  further  Commission 
action  on  remand,  and  issued  an  interim 
waiver.  Specifically,  the  Bureau 
concluded  that,  after  the  partial  remand 
of  the  BOC  Safeguards  Order,  the  BOCs 
may  generally  provide  enhanced 
services  that  comply  with  the  CEI  plan 
regime  in  effect  before  the  Commission 
completely  lifted  structural  separation 
requirements.  The  Bureau  granted  the 
BOCs  a  limited  waiver  to  continue 
providing  those  enhanced  services  that 
they  first  offered  after  the  CEI  plan 
approval  requirement  had  expired, 
conditioned  on  their  filing  CEI  plans  for 
those  services  within  sixty  days  after  the 
release  of  the  waiver  order.  The 
Memorandum  Opinion  and  Order  also 
granted  the  BOCs  a  limited  waiver  to 
continue  existing  market  trials  initiated 
after  the  expiration  of  the  CEI  plan 
approval  requirement,  conditioned  on 
the  BOCs'  filing  market  trial 
notifications  within  sixty'days  after  the 
release  of  the  waiver  order.  To  the 
extent  that  the  decision  remanding  the 
BOC  Safeguards  Order  might  be 
regarded  as  retiuning  regulation  to  the 
Computer  11  homework  of  full  structural 
separation,  the  Memorandum  Opinion 
and  Order  granted  the  BOCs  limited 
waivers  of  the  Computer  II  structural 
separation  requirements. 

5.  The  Bureau  concluded  that  the 
safeguards  provided  by  the  CEI  plan 
regime  would  protect  against  potential 
anticompetitive  conduct  by  the  BOCs 
during  the  pendency  of  remand 
proceedings.  The  Memorandum 


Opinion  and  Order  noted  that  the  BOCs 
currently  offer  enhanced  services  on  an 
integrated  basis  to  approximately  five 
million  customers,  and  determined  that 
service  disruptions  and  customer 
confusion  were  possible  in  the  ab.sence 
of  a  waiver.  The  Bureau  observed  that 
it  had  granted  a  similar  waiver 
following  the  first  remand  of  Computer 
III  in  1990,  and  that  waiver  was  not 
subsequently  challenged  before  the 
Commission  or  in  court.  Given  these 
considerations,  the  Bureau  determined 
that  it  would  be  in  the  public  interest  to 
provide  the  BOCs  with  a  limited  waiver 
to  allow  them  to  offer  integrated 
Kihanced  services  subject  to  defined 
safeguards  until  the  Commission  acted 
on  remand. 

6.  Accordingly,  the  Bureau  granted 
€my  necessary  waivers  to  enable  the 
BOCs  to:  (1)  Provide  existing  enhanced 
services  pursuant  to  CEI  plans  approval 
prior  to  the  lifting  of  structural 
separation;  (2)  continue  providing  other 
existing  enhanced  services,  pending 
Commission  consideration  of  CEI  plans 
for  those  services;  (3)  file  CEI  plans  for 
any  new  enhanced  services;  (4)  continue 
to  perform  research  and  planning 
activities  and  technical  trials  for 
enhanced  services;  (5)  continue  existing 
market  trials,  conditioned  on  their  fihng 
the  market  trial  notifications  required 
under  the  CEI  plan  regime;  and  (6)  begin 
market  trials  of  new  enhanced  services 
pursuant  to  the  market  trial 
requirements  of  the  CEI  plan  regime. 
The  Bureau  declined  to  treat  video- 
diaitone-related  enhanced  services 
differently  from  other  new  enhanced 
services. 

Ordering  Clauses 

1.  Accordingly,  IT  IS  ORDERED  that 
pursuant  to  §§  0.91,  0.291.  and  1.3  of  the 
Commission's  Rules,  47  CFR  §§0.91, 
0.291,  and  1.3,  the  BOC  Joint 
Contingency  Petition  for  Interim  Waiver 
of  the  Computer  II  Rules,  IS  GRANTED 
to  the  extent  described  herein  and 
otherwise  Denied. 

2.  It  is  further  ordered  that  this  order 
is  effective  upon  issuance  of  the  Ninth 
Circuit's  mandate  in  California  III. 

List  of  Subjects  in  47  CFR  Part  64 

Communications  common  carriers; 
Computer  technology. 

Federal  Q)mmunications  Commission. 

William  F.  Catoo. 

Acting  Secretary. 

[FR  Doc.  95-2948  Filed  2-6-95;  8:45  am| 
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DEPARTMEMT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 

[FAC  90-25;  FAR  Case  94-750] 

Federal  Acquisition  Regulation; 
Technical  Correction 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Technical  correction. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
issuing  a  correction  to  Federal 
Acquisition  Circular  90-25.  Te.xt  was 
omitted  ft-om  31.205-13Cb)(4)  which 
appeared  in  FAR  case  94-750 — 
Entertainment,  Gift,  and  Recreation 
Costs  for  Contractor  Employees.  At  60 
FR  3315,  January  13,  1995,  third 
column,  paragraph  4,  in  the  sixth  line 
from  the  bottom  of  the  paragraph  insert 
"or  prices  or  rates  higher  than  those 
charged  by  Commercial"  following 
"prices,". 

DATES:  Effectii'e  Date:  ]anuaTy  13,  1995. 

Comment  Date:  Comments  should  be 
submitted  to  the  FAR  Secretariat  at  the 
address  shown  below  on  or  before 
March  14, 1995.  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  All  interested  parties 
should  submit  written  comments  to: 
General  Services  Administration,  FAR 
Secretariat  (VRS).  18th  and  F  Sts.  NW., 
Room  4035.  Attn:  Ms.  Beverly  Fayson. 
Washington,  DC  20405. 

Please  cite  FAC  90-25,  FAR  case  94- 
750  in  all  correspondence  related  to  this 
interim  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Clarence  M.  Belton,  Team  Leader, 
Cost  Principles  Team,  at  (703)  602- 
2357,  in  reference  to  this  FAR  case.  For 
general  information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAC  90-25,  FAR  case  94- 
750. 


Correction 

The  corrected  third  sentence  of 
paragraph  (b)(4)  of  section  31.205-13 
should  read  as  follows: 

31 .205-1 3    Employee  morale,  health, 
welfare,  food  service,  and  dormitory  costs 
and  credits. 


(b)*   *  * 

(4)  *  *  *  A  loss  may  be  allowed, 
however,  to  the  extent  that  the 
contractor  can  demonstrate  that  unusual 
circumstances  exist  (e.g.,  (i)  where  the 
contractor  must  provide  food  or 
dormitory  services  at  remote  locations 
where  adequate  commercial  facilities 
are  not  reasonably  available,  or  (ii) 
where  charged  but  unproductive  labor 
costs  would  be  excessive  but  for  the 
services  provided  or  where  cessation  or 
reduction  of  food  or  dormitory 
operations  will  not  otherwise  yield  net 
cost  savings)  such  that  even  with 
efficient  management,  operating  the 
services  on  a  break-even  basis  would 
require  charging  inordinately  high 
prices,  or  prices  or  rates  higher  than 
those  charged  by  commercial 
establishments  offering  the  same 
services  in  the  same  geographical  areas. 

Dated:  February- 1, 1995. 
Edward  C.  Loeb, 

Deputy  Project  Manager  for  the 
Implementation  of  the  Federal  Acquisition 
Streamlining  Act  of  1974. 

[FR  Doc.  95-2875  Filed  2-6-95:  8:45  am) 
BILUNG  CODE  6820-J4-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  192 

[Docket  No.  PS-126;  Notice  3] 

RIN  2137-AB71 

Passage  of  Instrumented  Internal 
Inspection  Devices;  Limited 
Suspension  of  Compliance  Dates 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Limited  Suspension  of 
Enforcement  for  compliance  with  final 
rule. 


SUMMARY:  By  final  rule  published  April 
12,  1994,  RSPA  required  that  new  and 
replaced  pipeline  facilities  be 
constructed  to  accommodate  inspection 
by  instrumented  internal  inspection 
devices  commonly  known  as  "smart 
pigs."  Two  petitioners  requested 
reconsideration  of  that  rule  as  it  applies 
to  gas  pipelines  and  a  stay  of  the 
compliance  date.  In  response  to  these 
petitions,  RSPA  issued  a  Notice  of 
Proposed  Rulemaking  (NPRM) 
proposing  to  modify  the  rule  and  extend 
the  compliance  dates  with  respect  to 
certain  gas  transmission  lines.  Because 
of  the  need  to  evaluate  the  numerous 
comments  to  proposals  in  the  NPRM, 


RSPA  is  unable  to  complete  rulemaking 
action  on  that  notice  by  the  proposed 
compliance  date  with  respect  to  gas 
transmission  lines  in  less  populated 
areas.  This  document  announces  a  - 
suspension  of  enforcement  for 
compliance  with  the  final  rule 
requirements  for  certain  gas 
transmission  lines. 
EFFECTIVE  DATE:  January  30,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  C.  Gamett,  (202)  366-2036, 
Office  of  Pipeline  Safety,  regarding  the 
subject  matter  of  this  notice,  or  Dockets 
Unit,  (202)  366-5046  for  copies  of  this 
notice  or  other  materials  in  the  docket. 
SUPPLEMENTARY  INFORMATION:  On  April 
12.  1994.  RSPA  published  a  Final  Rule 
"Passage  of  Internal  Inspection  Devices" 
(59  FR  17275)  that  required  certain  new 
and  existing  pipelines  on  which 
replacements  are  made  to  accommodate 
the  passage  of  smart  pigs.  On  May  4. 
1994.  the  Interstate  Natural  Gas 
Association  of  America  (INGAA)  filed  a 
"Request  for  a  Stav  of  the  Effective  Date 
[May  12. 1994]  of  the  Final  Rule; 
Passage  of  Instrumented  Internal 
Inspection  Devices."  Also,  on  May  10 
1994.  INGAA  filed  a  "Petition  of 
Reconsideration  of  the  Final  Rule; 
Passag^f  Instrumented  Internal 
Inspectfbn  Devices."  Additionally,  on 
May  10, 1994,  the  American  Gas 
Association  (AGA)  filed  a  "Request  for 
Administrative  Stay  of  the  May  12,  1994 
effective  date  and  Petition  for 
Reconsideration  of  RSPA's  Final  Rule 
on  Passage  of  Instrumented  Internal 
Inspection  Devices." 

On  May  12,  1994.  RSPA  advised 
INGAA.  AGA  and  the  American 
PeU-oleum  Institute  that,  until  further 
notice,  it  would  not  enforce  the 
requirement  that  gas  and  liquid 
operators  remove  all  obstructions  in  the 
"line  section"  that  prevent  the  passage 
of  smart  pigs  whenever,  the  line  pipe, 
valve,  fitting  or  other  line  component  is 
replaced.  However,  RSPA  stated  that  the 
suspension  did  not  effect  the 
requirement,  effective  on  May  12,  1994, 
that  operators  design  and  construct 
certain  new  onshore  and  offshore 
pipelines  or  the  actual  line  pipe,  valve, 
fitting  or  other  component  replaced  to 
accommodate  smart  pigs. 

On  September  30.  1994.  RSPA 
published  an  NPRM  (Notice  2)  "Passage 
of  Instrumented  Internal  Inspection 
Devices"  (59  FR  49896)  that  responded 
to  the  requests  and  petitions  from  the 
two  gas  pipeline  associations.  In  Notice 
2.  RSPA:  (1)  Stated  that  its  May  12. 
1994.  suspension  (above)  of 
enforcement  with  respect  to  hazardous 
liquid  and  carbon  dioxide  pipelines  was 
lifted  effective  September  30.  1994.  and 
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compliance  would  be  enforced;  (2) 
proposed  exceptions  to  the  line  section 
modification  requirement  with  respect 
to  certain  gas  transmission  lines  in  Class 
1  and  2  locations;  (3)  proposed 
exceptions  with  respcsct  to  all  but 
certain  new  offshore  gas  transmission 
lines;  and  (4)  proposed  that  an  operator 
replacing  line  pipe,  valve,  fitting,  or 
other  line  component  in  a  gas 
transmission  line  in  a  Class  1  or  2 
location  would  not  need  to  comply  with 
the  requirement  to  modify  the  line 
section  until  February  2, 1995. 

There  has  been  extensive  comment  as 
well  as  a  formal  recommendation  by  the 
Technical  Pipeline  Safety  Standards 
Committee  to  reconsider  the  proposals 
in  Notice  2  (above).  However, 
commenters  did  not  object  to  delaying 
enforcement  of  the  requirement  to    ^ 
modify  line  sections  in  gas  transmission 
lines;  instead  several  conunenters  urged 
continuation  of  the  stay  of  enforcement 
until  after  completion  of  the  rulemaking 
proceedings.  Thus,  in  order  to  evaluate 
fully  these  comments,  RSPA  has 
decided  to  continue  a  limited  stay  of 
enforcement  for  compliance  with  the 
final  rule  with  respect  to  modification  of 
line  sections  in  onshore  gas 
transmission  lines;  and  with  resp^  to 
new  and  existing  offshore  gas 
transmission  lines.  This  suspension  of 
enforcement  will  remain  in  effect  until 
RSPA  completes  the  evaluation  of  the 
comments  to  Notice  2  and  sets  out  the 
determination  with  respect  to  those 
comments  and  estabUshes  new 
compliance  dates  in  a  subsequent 
rulemaking. 

Pipeline  operators  are  cautioned  that 
the  requirements  of  the  April  12, 1994, 
fmal  rule  for  design  and  construction  to 
accommodate  the  passage  of  smart  pigs 
will  be  enforced  for  Hazardous  liquid 
and  carbon  dioxide  pipelines;  new 
onshore  gas  transmission  lines;  and  the 
actual  replaced  line  pipe,  valve,  fitting, 
or  other  line  component  in  onshore  gas 
transmission  lines. 

(49  U.S.C.  60102  et  seq.;  49  CFR  1.53) 

Issued  in  Washington,  DC  on  January  30, 
1995. 

George  W.  Tenley,  Jr., 
Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  95-2955  Filed  2-6-95;  8:45  am) 
BILLING  CODE  4910-60-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 

[Docket  No.  950201032-6032-01;  I.D. 
011095C] 

RIN  0648-AH2$ 

Coastal  Migratory  Pelagic  Resources 
of  the  Gulf  of  Mexico  and  South 
Atlantic;  Additional  King  Mackerel 
Quota 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Emergency  interim  rule. 

summary:  NMFS  pubhshes  this 
emergency  interim  rule  to  add  to  the 
commercial  quota  for  the  hook-and-line 
fishery  in  the  Florida  west  coast  sub- 
zone  of  the  Gulf  migratory  group  of  king 
mackerel,  reopen  that  fishery  under  the 
additional  quota,  and  implement  a 
vessel  possession  limit  of  125  king 
mackerel  per  trip  during  the  period  that 
the  fishery  remains  open.  This  njle 
responds  to  an  economic  and  social 
emergency  in  the  commercial  fishery  for 
Gulf  group  king  mackerel  off  the 
southwest  coast  of  Florida  caused  by  the 
unforeseen  harvest  of  most  of  the  quota 
by  the  fishery  off  Florida's  northwest 
coast. 

EFFECTIVE  DATE:  February  1, 1995 
through  May  8, 1995. 
ADDRESSES:  Copies  of  documents 
supporting  this  action,  including  an 
environmental  assessment,  may  be 
obtained  from  Mark  F.  Godcharles, 
Southeast  Regional  Office,  NMFS,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702.  Copies  of  a 
minority  report  from  the  Gulf  of  Mexico 
Fishery  Management  Council  are  also 
available  from  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharles,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic 
resources  (king  mackerel,  Spanish 
mackerel,  cero,  cobia,  little  tunny, 
dolphin,  and,  in  the  Gulf  of  Mexico 
only,  bluefish)  is  managed  under  the 
Fishery  Management  Plan  for  the 
Coastal  Migratory  Pelagic  Resources  of 
the  Gulf  of  Mexico  and  South  Atlantic 
(FMP).  The  FMP  was  prepared  by  the 
Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils 
(Councils),  and  is  implemented  through 
regulations  at  50  CFR  part  642  under  the 
authority  of  the  Magnuson  Fishery 


Conservation  and  Management  Act 
(Magnuson  Act). 

The  1994-95  fishing  year  quota  for 
the  commercial  hook-and-line  fishery 
for  Gulf  group  king  mackerel  in  the 
Florida  west  coast  sub-zone  was  reached 
and  the  fishery  was  closed  on  December 
20, 1994  (59  FR  66276,  December  23, 
1994).  Landings  estimates  for  the  west 
coast  sub-zone  show  disproportionate 
catches  between  Florida's  northwest 
and  southwest  coast  fisheries.  Most  of 
the  432,500-lb  (196,1 79-kg)  west  coast 
sub- zone  quota  was  taken  off  northwest 
Florida  before  the  traditional  and 
principal  fishery  in  southwest  Florida 
could  take  its  usual  catch.  The 
unusually  high  ncMthwest  Florida  king 
mackerel  landings  this  fishing  year 
represent  an  almost  fourfold  increase  in 
production  over  last  year  (about  400,000 
lbs  (181,437  kg)  compared  to  last  year's 
100,00G-lb  (45,359  kg)  catch),  and  are 
attributable  to  increased  fishing  effort. 
Fleet  size  of  major  harvesters  doubled 
fi°om  21  to  51  vessels  since  last  fishing 
year,  and  uncommon  fall  weather 
provided  favorable  fishing  conditions  in 
the  northeastern  Gulf  of  Mexico  through 
mid-December  1994.  Prolonged  warm 
fall  weather  also  was  responsible  for  a 
delay  in  the  timing  of  the  usual 
migration  of  king  mackerel  from  the 
northeastern  Gulf  to  overwintering 
grounds  off  southwest  Florida. 

The  significantly  reduced  catch 
caused  by  the  unforeseen  harvest  of 
most  of  the  quota  by  the  fishery  off 
Florida's  northWest  coast  has  created  a 
social  and  economic  emergency. 
Accordingly,  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council) 
requested  that  NMFS  implement  an 
emergency  interim  rule  to  add  300,000 
lbs  (136,078  kg)  to  the  commercial  quota 
and  reopen  the  commercial  hook-and- 
line  king  mackerel  fishery  in  the  Florida 
west  coast  sub-zone,  which 
encompasses  that  part  of  the  exclusive 
economic  zone  (EEZ)  from  the  Alabama/ 
Florida  boundary  (87°31'06"  W.  long.) 
to  the  Dade/Monroe  County,  FL, 
boundary  (25"20.4'  N.  lat.).  The 
commercial  hook-and-line  fishery  will 
remain  open  during  the  period  of  this 
emergency  or  until  the  date  NMFS 
determines  that  the  revised  quota  of 
732,500  lb  (332,256  kg)  has  been 
reached  or  is  projected  to  be  reached, 
whichever  comes  first.  Harvests  of  king 
mackerel  from  the  open  area  are  limited 
to  125  fish  per  vessel  per  trip. 

The  Council  and  NMFS  have 
concluded  that  the  present  fishery 
situation  constitutes  a  social  and 
economic  emergency  that  is  properly 
addressed  by  this  emergency  interim 
rule.  The  emergency  situation:  (1) 
Results  from  recent,  unforeseen  events; 


(2)  is  causing  serious  economic  and 
social  problems  in  the  fishery;  and  (3) 
justifies  an  emergency  interim  rule  that 
would  have  immediate  benefits 
outweighingithe  value  of  prior  notice 
and  an  opportunity  for  public  comment 
and  deliberative  consideration  provided 
under  the  normal  FMP  amendment  and 
rulemaking  process.  The  basis  for  these 
conclusions  is  summarized  in  the 
following  paragraphs. 

Fishermen  in  the  hook-and-line 
commercial  fishery  for  Gulf  group  king 
mackerel  fishery  off  the  southwest  coast 
of  Florida  will  suffer  undue  social  and 
economic  hardships  unless  timely 
action  is  taken  to  allow  additional  king 
mackerel  catches  during  the  1994-95 
fishing  year.  A  substantial  portion  of 
these  fishermen's  annual  income  is 
earned  during  the  winter  season 
(November  to  March)  fishing  for  king 
mackerel.  Record  low  catches  this 
fishing  year  have  provided  insufficient 
revenues  to  meet  usual  living  and 
business  expenses. 

Opportunities  to  offset  lost  income  by 
prosecuting  other  fisheries  are  limited 
and  not  readily  available  to  these 
fishermen.  Other  fisheries  in  which 
presently  ovmed  gear  could  be  used  or 
converted  for  use  are  mostly 
overcapitahzed,  unavailable,  or  most  of 
the  seasonal  catch  already  has  been 
harvested. 

Events  and  circumstances  that  caused 
the  disproportionatBly  low  catches  of 
king  mackerel  off  Florida's  southwest 
coast  this  winter  to  date  were  essentially 
unforeseen  and  uncontrollable.  The 
unprecedented  large  catches  of  king 
mackerel  taken  off  northwest  Florida 
this  fishing  year  resulted  significantly 
from  an  increased  fishing  effort  in  that 
area  (i.e.,  a  doubling  of  the  northwest 
Florida  king  mackerel  fishing  fleet)  that 
could  not  be  restrained  under  current 
FMP  measures  and  implementing 
regulations.  The  fourfold  increase  in 
fishery  production  and  the  taking  of 
most  of  the  432,500-lb  (196,1 79-kg) 
hook-and-line  west  coast  sub-zone  quota 
off  northwest  Florida  also  resulted  from 
a  prolonged  fall  fishing  season,  the 
absence  of  vessel  trip/possession  limits 
and  regional  quotas;  and  delayed 
migration  of  king  mackerel  to  traditional 
overwintering  grounds  off  southwest 
Florida. 

The  disproportionately  large  king 
mackerel  catch  this  fishing  year  in 
Florida's  northwest  fishery  is 
substantially  different  from  recent  years. 
During  previous  fishing  years,  both 
before  and  after  the  institution  of  quota 
management  under  the  FMP,  the  major 
portion  of  the  annua]  harvest  of  the  Gulf 
group  king  mackerel  west  coast  sub- 
zone  quota  was  taken  off  southwest 


Florida.  This  distribution  of  harvest, 
evident  since  the  early  1900s,  has  been 
dependent  on  a  seasonal  abundance  of 
king  mackerel  on  overwintering  grounds 
off  southwest  Florida.  As  a  result  of  this 
historic  pattern,  the  southwest  Florida 
fishing  industry  has  developed  a 
significant  seasonal  dependence  on  this 
resource. 

The  immediate  social  and  economic 
benefits  of  adding  to  the  commercial 
quota  for  the  hook-and-line  fishery  in 
the  Florida  west  coast  sub-zone  and 
reopening  that  fishery  during  this 
winter  season  outweigh  the  value  of 
providing  opportunity  for  advance 
public  review  and  comment. 

NMFS  has  concluded  that  this 
emergency  action  will  not  adversely 
affect  the  current  status  of  the  Gulf 
group  king  mackerel  stock  nor  its 
rebuilding  under  the  program 
established  by  the  FMP.  The  additional 
300,000-lb  commercial  quota  for  king 
mackerel  for  the  Florida  west  coast  sub- 
zone  does  not  significantly  increase  the 
level  of  risk  of  exceeding  the  acceptable 
biological  catch  (ABC)  for  the  1994-95 
fishing  year.  In  addition,  estimates 
indicate  that  recreational  catches  did 
not  exceed,  but  rather  were  20  percent 
(about  700,000  lb  (317,515  kg))  below, 
the  1994-95  recreational  allocation  of 
5.3  million  lb  (2.4  million  kg).  As  a 
result,  NMFS  believes  that  the 
additional  quota  allocation  should  not 
measurably  affect  the  stock  rebuilding 
program,  which  requires  the  overfished 
stock  to  be  rebuilt  within  about  one 
generation  time  (i.e.,  within  12  years  or 
by  the  end  of  1996-97  fishing  year). 

If  future  changes  in  total  allowable 
catch  (TAG)  for  Gulf  group  king 
mackerel  are  necessary,  as  may  be 
determined  based  on  subsequent  NMFS 
scientific  stock  assessments,  the  Council 
will  make  the  necessary  adjustments  in 
TAG  for  the  appropriate  fishing  year  to 
ensure  maintenance  of  the  stock 
rebuilding  schedule.  Any  future  changes 
in  TAG  will  be  based  not  only  on  any 
measurable  effects  of  this  emergency 
action,  but  on  the  Council's  continuing 
assessment  of  the  levels  of  biological 
risk  associated  with  the  TAG  of  7.8 
million  lb  (3.5  milHon  kg)  implemented 
for  the  past  3  fishing  years.  The  Council 
will  also  consider  the  impact  of 
persistent  quota  overruns,  which  have 
occurred  since  the  beginning  of  quota 
management.  Finally,  to  avoid  future 
emergency  situations  of  this  nature,  the 
Council  is  initiating  action  that  will 
ensure  an  equitable  distribution  of  the 
catch  between  the  regional  fisheries 
within  the  Florida  west  coast  sub-zone 
that  share  the  hook-and-line  commercial 
quota  for  Gulf  group  king  mackerel. 


The  Gulf  group  king  mackerel  stock 
has  been  considered  overfished 
according  to  the  FMP's  definition  of 
overfishing.  The  FMP  defines 
overfishing  as  harvesting  at  a  rate  not 
consistent  with  the  stock  rebuilding 
schedule  and  its  target  level  for  stock 
size.  The  FMP  also  requires  the  Council 
to  develop  annual  ABC  ranges  based  on 
a  fishing  mortality  rate  that  will  achieve 
and  maintain  at  least  a  minimum 
specified  spawning  potential  ratio  (SPR) 
of  30  percent.  Under  this  management 
approach,  the  adult  spawning  stock 
biomass  and  the  annual  ABCs  for  Gulf 
group  king  mackerel  have  continued  to 
increase  during  the  last  nine  years  of 
FMP  quota  management.  In  addition,  a 
recent  workshop  of  stock  assessment 
biologists  concluded  that  the  SPR  of  30 
percent  may  be  too  high  a  threshold, 
and  that  a  SPR  of  20  percent  is  more 
appropriate.  Due  to  this  new  scientific 
finding,  and  to  the  overall  improved 
condition  of  the  resource,  the  Council's 
mackerel  stock  assessment  panel  is 
expected  to  consider  a  reduction  in  the 
SPR  level  in  1995.  Under  a  SPR  of  20 
percent,  the  Gulf  group  king  mackerel 
arguably  should  no  longer  be  considered 
overfished. 

One  Gulf  Council  member  submitted 
a  minority  report  objecting  to  the 
request  for  emergency  action.  A  copy  of 
this  report  is  available  upon  request  (see 
ADDRESSES). 

The  Council  believes  that  emergency 
action  is  an  appropriate  means  to 
provide  expedient  relief  from  the 
current  social  and  economic  problems 
in  the  fishery.  NMFS  concurs. 
Accordingly,  NMFS  publishes  this 
emergency  interim  rule,  effective 
February  1,  1995,  through  May  8,  1995, 
as  authorized  by  section  305(c)  of  the 
Magnuson  Act.  By  agreement  of  NMFS 
and  the  Council,  this  emergency  interim 
rule  may  be  extended  for  an  additional 
period  of  90  days. 

Classification 


The  Assistant  Administrator  for 
Fisheries,  NOAA,  (AA)  has  determined 
that  this  rule  is  necessary  to  respono  to 
an  emergency  situation  and  is  consistent 
with  the  Magnuson  Act  and  other 
applicable  law. 

This  emergency  interim  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

The  AA  finds  for  good  cause  under  5 
U.S.C.  553(b)(B)  that  the  need  to  relieve 
social  and  economic  hardships  in  the 
Gulf  of  Mexico  mackerel  fishery  makes 
it  impracticable  and  contrary  to  the 
public  interest  to  provide  prior  notice 
and  opportunity  for  public  comment  on 
this  rule.  Because  this  rule  relieves  a 
restriction,  under  5  U.S.C.  553(d)(1)  it  is 
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not  subject  to  a  30-day  delay  in  effective 
date  and  is  being  made  effective 
immediately. 

List  of  Subjects  in  50  CFR  Part  642 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  February  1, 1995. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Sen-ice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  642  is  amended 
as  follows: 

PART  642— COASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  642 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  642.7,  new  paragraph  (y)  is 
added  to  read  as  follows: 

§642.7    Prohibitions. 

•         *       .  *         *         « 

(y)  In  the  Florida  west  coast 
subzone — 

(1)  Exceed  the  trip/possession  limit 
for  king  mackerel,  as  specified  in 
§642.32(b)fl);or 

(2)  Transfer  king  mackerel  at  sea,  as 
specified  in  §  642.32(b)(4). 

3.  In  subpart  B,  new  §  642.32  is  added 
to  read  as  follows: 

§  642.32    Opening  of  the  commercial  king 
mackerel  flshery  for  Gulf  group  king 
mackerel. 

(a)  Other  provisions  of  this  part  642 
notwithstanding,  the  commercial  fishery 
for  king  mackerRl  for  vessels  fishing 
under  an  annual  vessel  permit  specified 
in  §  642.4(a)(1)  with  hook-and-line  gear 
in  the  Florida  wost  coast  subzone  is 
opened  under  a  revised  quota  of  732,500 
lb  (332.2.^.6  kg)  for  the  1994-95  fishing 
year. 

(b)  Dunng  the  opening  of  the 
commerrial  fisher\'  for  Gulf  group  king 
mackerel  specified  in  paragraph  (a)  of 
this  section — 

(1)  King  mackerel  in  or  from  the  FEZ 
in  the  Florida  west  coast  subzone  may 
not  be  possessed  aboard  or  landed  from 
a  vessel  in  a  day  in  quantities  exceeding 
125  fish.  A  person  who  fishes  in  the 
EEZ  may  not  combine  this  trip/ 
possession  limit  with  any  trip  or 
possession  limit  applicable  to  state 
waters; 

(2)  The  provisions  of  §  642.24(a)(4) 
regarding  sale  of  fish  after  a  closure  do 
not  apply  to  king  mackerel  harvested  by 


vessels  fishing  under  an  annual  vessel 
permit  specified  in  §  642.4(a)(1)  with 
hook-and-line  gear  in  the  Florida  west 
coast  subzone. 

(3)  The  provisions  of  §  642.26(b) 
regarding  fishing  for,  retention  of,  and 
sale  of  fish  after  a  closure  do  not  apply 
to  king  mackerel  harvested  by  vessels 
fishing  under  an  annual  vessel  permit 
specified  in  §  642.4(a)(1)  with  hook-and- 
line  gear  in  the  Florida  west  coast 
subzone; and 

(4)  A  person  for  whom  the  trip/ 
possession  limit  specified  in  paragraph 
(b)(1)  of  this  section  applies  may  not 
transfer  at  sea  from  one  vessel  to 
another  a  king  mackerel — 

(i)  Taken  in  ihe  EEZ,  regardless  of 
where  such  transfer  takes  place;  or 

(ii)  In  the  EEZ,  regardless  of  where 
such  king  mackerel  was  taken. 

(c)  The  Assistant  Administrator  will 
close  the  commercial  fisherv'  for  king 
mackerel  for  vessels  fishing  with  hook- 
and-line  gear  in  the  Florida  west  coast 
subzone  when  he  determines  that  the 
revised  quota  specified  in  paragraph  (a) 
of  this  section  has  been  reached  or  is 
projected  to  be  reached.  The  Assistant 
Administrator  will  file  a  notification  of 
that  date  with  the  Office  of  the  Federal 
Register. 

(d)  For  the  purposes  of  this  section, 
the  Florida  west  coast  subzone  extends 
from  the  Alabama/Florida  boundarj- 
(87°31'06"  W.  long.)  to  the  Dade/ 
Monroe  County.  FL,  boundary  (25°20.4' 
N.  lat.). 

IFR  Doc.  95-2893  Filed  2-1-95;  4:58  pm) 
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50  CFR  Part  672 

[Docket  No.  941249-4349;  I.D.  020295A] 

Ground! jsh  of  the  Gulf  of  Alaska; 
Pollock  in  Statistical  Area  61 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Adminislration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  in  Statistical  Area  61 
in  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessarj'  to  prevent  exceeding  the 
interim  specification  for  pollock  in  this 
area. 

EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  February  2,  1995,  until  12 
noon  A.l.t.,  April  1. 1995,  unless 
superseded  by  the  final  1995 
specifications  in  the  Federal  Register. 


FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
50  CFR  parts  620  and  672. 

The  interim  specification  of  pollock 
total  allowable  catch  in  Statistical  .\rea 
61  was  established  by  interim 
specifications  (59  FR  65990,  December 
22,  1994)  as  7,595  metric  tons  (mt), 
determined  in  accordance  with 
§672.20(c)(l)(ii)(A). 

The  Director  of  the  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§  672.20(c)(2)(ii),  that  the  1995  interim 
specification  of  pollock  in  Statistical 
Area  61  soon  will  be  reached.  The 
Regional  Director  established  a  directed 
fishing  allowance  of  6,095  mt,  and  has 
set  aside  the  remaining  1,500  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  Because  of  the  low 
directed  fishing  allowance  and  high 
interest  in  the  fishery,  there  will  be 
insufficient  time  to  collect  and  analyze 
catch  data  and  take  appropriate  action 
to  ensure  the  directed  fishing  allowance 
is  not  reached.  Therefor-^  ►::  ..  d  on  the 
best  available  information,  di«  Regional 
Director  has  determined  that  ih<j 
directed  fishing  allr'v.'pvre  w:]]  te 
reached  by  12  noon  A.i,  ,  FuLiuary  2, 
1995.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  61. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §672.2b(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  ft-om  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  Februar>'  2.  1995. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc.  9,5-2979  Filed  2-2-95:  3;12  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  92  and  98 


\ 


[Docket  No.  94-110- j 
Limited  Ports;  Denver,  CO 

AGENCY:  Animal  and  Plant  Health 
Inspection  Sen-ice,  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  amend 
the  regulations  concerning  importation 
of  animals  and  animal  germ  plasm  by 
removing  Denver,  CO,  from  the  list  of 
limited  ports  of  entry  for  animals  and 
animal  products  that  do  not  require 
restraint  or  holding  facilities.  The  port 
has  handled  few  importations  and  no 
longer  has  the  personnel  required  to 
effectively  provide  inspection  services 
for  this  location. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  April 
10,  1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  94-110-1,  Animal  and  Plant 
Health  Inspection  Service,  Policy  and 
Program  Development,  Regulatory 
Analysis  and  Development,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comments 
refer  to  Docket  No.  94-110-1. 
Comments  received  may  be  inspected  at 
USDA,  room  1141,  South  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and  ' 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Vogt.  Senior  Staff  Veterinarian, 
Animal  and  Plant  Health  Inspection 
Service,  Veterinary  Services,  National 
Center  for  Import-Export.  4700  River 
Road  Unit  38,  Riverdale,  Maryland 
20737-1231;  (301)  734-8172. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  parts  92  and 
98  (referred  to  below  as  the  regulations) 
restrict  the  importation  of  specified 
animals,  animal  products,  and  animal 
=    germ  plasm  into  the  United  States  to 
prevent  the  introduction  of  various 
animal  diseases.  The  regulations 
designate  limited  ports  of  entr\'  for  germ 
plasm  and  certain  animals  and  animal 
products,  such  as  test  specimens,  that 
do  not  require  restraint  or  holding 
facilities.  Sections  92.102(d),  92.203(d) 
92.303(d),  92.403(e),  92.503(e),  and 
98.33(d)  of  the  regulations  list  the 
limited  ports  having  inspection  facihties 
for  the  importation  of  certain  birds, 
poultry  and  poultry  products,  horses 
and  horse  products,  ruminants  and 
ruminant  products,  swine  and  swine 
products,  and  germ  plasm,  respectively 

Denver,  CO,  is  currently  listed  in 
these  sections  as  a  limited  port. 
However,  due  to  staffing  shortages  in 
Denver,  CO,  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
cannot  guarantee  that  personnel  will  be 
available  on  a  regular  basis  to  perform 
inspections  required  by  the  regulations. 
Further,  within  the  past  year,  there  have 
been  few  shipments  of  animals,  animal 
products,  or  germ  plasm  arriving  at  the 
port  in  Denver,  CO,  for  inspection.  For 
these  reasons,  APHIS  proposes  to 
amend  §§  92.102(d),  92.203(d), 
92,303(d),  92.403(e),  92.503(e),  and 
98.33(d)  of  the  regulations  by  removing 
Denver,  CO,  as  a  limited  port. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

Only  certain  animals  and  animal 
products  from  Canada  and  germ  plasm 
have  been  imported  into  Denver,  CO. 
during  the  past  several  years.  Therefore, 
we  believe  that  the  primary  impact  of 
this  proposal  will  be  on  importers  of 
those  animals  and  animal  products  from 
Canada  and  importers  of  animal  germ 
plasm.  These  importers  will  no  longer 
be  able  to  import  these  articles  through 
the  Stapleton  International  Airport, 
which  is  located  in  Denver,  CO. 
However,  there  have  been  few 
shipments  of  animals,  animal  products. 
or  germ  plasm  imported  through 


Denver,  CO,  during  the  past  year.  After 
removing  Denver.  CO.  as  a  limited  port 
of  entry,  there  are  still  many  ports 
throughout  the  United  States  that  will 
remain  available  as  alternate  ports, 
including  over  20  limited  ports.  Because 
of  the  reasons  provided  above,  we 
believe  that  removing  Denver,  CO,  from 
the  lists  of  limited  ports  will  have  little 
if  any  economic  impact  on  importers  or 
other  entities,  large  or  small.  We  do  not 
anticipate  any  change  in  the  volume  or 
number  of  shipments  of  animals,  animal 
products,  or  germ  plasm  entering  the 
United  States,  or  in  the  number  of 
persons  importing  them,  due  to 
removing  Denver.  CO.  as  a  fimited  port. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.   ' 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects 

9  CFR  Part  92 

Animal  diseases.  Imports,  Livestock, 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

9  CFR  Part  98 
Animal  diseases.  Imports. 

Accordingly,  9  CFR  parts  92  and  98 
would  be  amended  as  follows: 
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PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  1622;  19  U  S.C.  1306; 
21  U.S.C.  102-105.  Ill,  114a.  134a,  134b, 
134c.  134d.  134f.  135,  136,  and  136a;  31 
U.S.C.  9701;  7  CFR  2.17,  2.51.  and  371.2(d). 

§92.102    [Amended] 

2.  In  §  92.102,  paragraph  (d)  would  be 
amended  by  removing  "Denver.  CO;". 

§§92.203,  92.303, 92.403,  and  92.503 
[Amended] 

3.  Sections  92.203.  92.303.  92.403, 
and  92.503  would  be  amended  by 
removing  the  words  'Denver, 
Colorado;"  in  the  following  places: 

(a)  In  §92.203,  paragraph  (d); 

(b)  In  §  92.303,  paragraph  (d); 

(c)  In  §  92.403,  paragraph  (e);  and 

(d)  In  §92.503,  paragraph  (e). 

PART  98— IMPORTATION  OF  CERTAIN 
ANIMAL  EMBRYOS  AND  ANIMAL 
SEMEN 

4.  The  authority  citation  for  part  98 
would  be  revised  to  read  as  follows: 

Authority:  7  U  S.C.  1622:  21  U.S.C.  103, 
104,  105.  in.  134a,  134b,  134c.  134d.  134f, 
136.  and  136a;  31  U.S.C.  9701;  7  CFR  2.17. 
2.51,  and  371.2(d). 

§98.33    [Amended] 

5.  In  §98.33.  paragraph  (d)  would  be 
amended  by  removing  the  words 
'Denver,  Colorado;". 

Done  in  Washington.  DC,  this  1st  day  of 
Febniar>- 1995. 
George  O.  Winegar, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  95-2899  Filed  2-6-95;  8:45  ami 
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9  CFR  Part  94 
[Docket  No.  94-137-1] 

Change  in  Disease  Status  of  Spain 
Because  of  Swine  Vesicular  Disease 

AGENCY.  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  declare 
Spain  free  of  .swine  vesicular  disease.  As 
part  of  this  proposed  action,  we  would 
add  Spain  to  the  list  of  countries  that, 
although  declared  free  of  swine 
vesicular  disease,  are  subject  to 
restrictions  on  pork  and  pork  products 
offered  for  importation  into  the  United 


States.  Declaring  Spain  free  of  swine 
vesicular  disease  appears  to  be 
appropriate  because  there  have  been  no 
outbreaks  of  swine  vesicular  disease  in 
Spain  since  April  1993.  This  proposed 
rule  would  relieve  certain  prohibitions 
and  restrictions  on  the  importation  into 
the  United  States,  from  Spain,  of  swine 
and  fresh,  chilled,  and  frozen  meat  of 
swine.  However,  because  African  swine 
fever  continues  to  exist  in  Spain,  certain 
pork  and  pork  products  would  continue 
to  be  prohibited. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  April 
10,  1995. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  94-137-1,  USDA,  APHIS. 
PPD,  Regulatory  Analysis  and 
Development,  4700  River  Road  Unit 
118.  Riverriale,  MD  20737-1238. 
Comments  received  may  be  inspected  at 
USDA.  room  1141,  South  Building.  14th 
Street  and  Independence  Avenue  SW.. 
Washington.  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Blackweil,  Senior  Staff 
Veterinarian.  USDA.  APHIS,  Veterinary 
Services,  National  Center  for  Import- 
Export,  Import-Export  Animals  Staff, 
4700  River  Road  Unit  38,  Riverdale,  MD 
20737-1231, (301)  734-7834. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  rv3gulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
various  animal  diseases,  including 
rinderpest,  foot-and-mouth  disease 
(FMD).  bovine  spongiform 
encephalopathy.  African  swine  fever, 
hog  cholera,  and  swine  vesicular  disease 
(SVD).  These  are  dangerous  and 
destructive  communicable  diseases  of 
ruminants  and  swine. 

Section  94.12(a)  of  the  regulations 
provides  that  SVD  is  considered  to  exist 
in  all  countries  of  the  world  except 
those  listed  in  §  94.12(a),  which  have 
been  declared  to  be  free  of  SVD.  We  will 
consider  declaring  a  country  to  be  free 
of  SVD  if  there  have  been  no  reported 
cases  of  the  disease  in  that  country  for 
at  least  the  previous  1-year  period. 
There  have  been  no  outbreaks  of  SVD  in 
Spain  since  April  1993.  Based  on  this, 
the  Government  of  Spain  has  requested 


that  the  U.S.  Department  of  Agriculture 
(USDA)  declare  Spain  to  be  free  of  SVD. 

The  Animal  ana  Plant  Health 
Inspection  Service  (APHIS)  reviewed 
the  documentation  submitted  by  the 
Government  of  Spain  in  support  of  its 
request.  A  team  of  APHIS  officials 
travelled  to  Spain  to  conduct  an  on-site 
evaluation  of  the  country's  animal 
health  program  with  regard  to  the  SVD 
situation  in  Spain.  The  evaluation  , 
consisted  of  a  review  of  Spain's 
veterinary  services,  laboratory  and 
diagnostic  procedures,  vaccination 
practices,  and  administration  of  laws 
and  regulations  intended  to  prevent  thn 
introduction  of  SVD  into  Spain  through 
the  importation  of  animals,  meat,  or 
animal  products.  (Details  concerning  fho 
on-site  evaluation  are  available,  upon 
WTitten  request,  from  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.) 

Based  on  the  informatio.'i  d;scussed 
above,  we  are  proposing  to  amend 
§  94.12(a)  by  adding  Spain  to  the  list  of 
countries  declared  free  of  SVT).  This 
action  would  relieve  certain  restrictions 
and  prohibitions  on  the  importation, 
from  Spain,  of  swine  and  fresh,  chilled, 
and  frozen  meat  of  swine. 

However,  we  are  also  proposing  to 
amend  §  94.13(a)  by  adding  Spain  to  th>T 
list  of  countries  that  have  been  declared 
free  of  SVD  but  from  which  the 
importation  of  pork  and  pork,products 
is  restricted.  The  countries  listed  in 
§  94.13(a)  are  subject  to  these 
restrictions  because  they;  (1) 
Supplement  their  national  pork  supply 
by  importing  fresh,  chilled,  or  frozen 
pork  from  countries  where  SVD  is 
considered  to  exist;  (2)  have  a  common 
land  border  with  countries  Where  SVD 
is  considered  to  exist;  or  (3)  have  certain 
trade  practices  that  are  less  restrictive 
than  are  acceptable  to  the  United  States. 

Spain  supplements  its  national  pork 
supply  by  importing  fresh,  chilled,  and 
frozen  pork  from  countries  where  SVD 
is  considered  to  exist.  In  addition,  Spain 
has  common  land  borders  with  Portugal 
and  France.  These  countries  are 
designated  in  §  94.12(a)  as  countries 
where  SVD  exists.  As  a  result,  even 
though  Spain  appears  to  qualify  for 
designation  as  a  country  free  of  SVD, 
there  is  potential  for  pork  and  pork 
products  produced  in  Spain  to  be 
commingled  with  the  fresh,  chilled,  or 
frozen  meat  of  animals  from  a  country 
where  SVD  exists.  This  potential  for 
commingling  constitutes  an  undue  risk 
of  introducing  SVD  into  the  United 
States. 

Therefore,  we  are  proposing  that  pork 
and  pork  products,  as  well  as  any  ship's 
stores,  airplane  meals,  and  baggage 
containing  such  pork,  offered  for 


importation  into  the  United  States  from 
Spain  be  subject  lo  the  restrictions 
.specified  in  §94i.'13  of  the  regulations 
and  to  the  applicable  requirements 
contained  in  thei  regulations  of  the 
USDA's  Food  S^fctv  and  Inspection 
Service  at  9  CFR  chapter  III.  Section 
94.13  generally  Requires  that  pork  and 
pork  products  b(»:  (1)  Prepared  in  an 
inspected  establishment  that  is  eligible 
to  have  its  products  importtnl  into  the 
United  States  under  the  Federal  Moat 
Inspection  Act;  and  (2)  accompanied  by 
an  additional  cei|tificafion  from  a  hill- 
time  salaried  vetprinary  official  of  the 
national  government  of  the  exporting 
countr>',  .stating  <hat  the  pork  or  pork 
product  has  not  fceen  commingled  with 
or  exposed  to  mdat  or  other  animal 
products  originatimg  in.  imported  from, 
or  transported  through  a  country  in 
which  SVD  is  considered  to  exist. 

Because  Africajn  swine  fever  exists  in 
Spain,  the  ij:;po.r|ation  of  pork  and  pork 
products  from  S{|ain  would  continue  to 
be  subject  to  the  restrictions  in  §  94.8  for 
pork  and  pork  products  from  countries 
where  African  sv^ine  fever  exists  or  is 
reasonably  believtod  to  exist.  Pork  and 
pork  products  could  be  imported  into 
ihe  United  States  from  Spain  only  if 
processed  in  accordance  with  the 
regulations  in  §  9)1.8.  Live  swine 
importations  from  Spain  would  also 
continue  to  be  restricted. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  mle  has  been  reviewed 
under  Executive  (|)rder  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

This  proposed  irule  would  amend  the 
regulations  in  part  94  by  adding  Spain 
to  the  list  of  countries  that  have  been 
declared  free  of  SVD.  This  action  would 
relieve  certain  restrictions  and 
prohibitions  on  thja  importation  into  the 
United  States,  from  Spain,  of  swine  and 
fresh,  chilled,  and  frozen  meat  of  swine. 
However,  other  requirements  would 
continue  to  restrict  the  importation  of 
live  swine  and  po^k  and  pork  products. 
Even  w  ithout  considering  the  export- 
constraining  affects  of  the  restrictions 
that  would  remaini  in  effect,  it  is 
unlikely  that  the  pjroposed  change  in 
Spain's  disease  stajtus  would  noticeably 
affect  U.S.  markets  for  swine  and  fresh, 
chilled,  and  frozed  meat  of  swine.  Due 
to  current  restricti(l)ns.  the  United  States 
does  not  import  an|y  uncooked  pork  or 
pork  products  from  Spain.  In  1991,  The 
United  States  did  not  import  any  pork 
or  pork  products  from  Spain.  In  1992. 
the  United  States  imported  only  21 
metric  tons  of  prepared  and  preserved 
pork  products  from  Spain,  valued  at 


approximately  S69.000,  and 
repre.senting  only  0.008  percent  of  total 
VS.  pork  imports  for  tliat  year. 

Further,  Spain  has  historically 
imported  significantly  larger  amounts  of 
pork  and  pork  products  than  it  exports. 
During  1991  .ind  1992.  .Spain  imported 
66.300  metric  tons  of  pork  while 
exporting  only  13,000  metric  tons 
( "F,\0.  Production  Yearbook,  1992." 
1992.  and  "FAO.  Trade  Yearbook," 
1992).  Given  Spain's  negative  trade 
balance  for  pork  and  pork  products,  and 
since  it  is  unlikely  that  Spain  would 
export  a  significant  portion  of  its  pork 
exports  exclusively  to  the  United  .States, 
the  effect  of  this  proposed  rule  on  U.S. 
domestic  prices  or  supplies  or  on  U.S. 
businesses,  including  small  entities,  is 
expec  ted  to  be  negligible. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  thisattiuu  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  nile  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  acf:ordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  .^eq),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB).  and  there  are  no  lunv 
requirements.  The  assigned  OMB 
control  number  is  0579-001.5. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livcstot;k, 
Meat  and  meat  products.  Milk,  PouItr\- 
and  poultry  prfiducts.  Reporting  and 
recordkeeping  requirements. 

Accordingly.  9  CFR  part  94  would  be 
amended  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  VELOGENIC 
VISCEROTROPIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 


Authority:  7  l.'.S.C.  147a.  l.SOee.  101,  162. 
and  450.  191  .S.C.  1306;  21  U.S.C.  111.  1148 
l.t4a.  134b,  134c,  134f.  136,  and  136d.  31 
l.S.C  9701.  42  U.S.C.  4331.  and  4332.  7  CFK 
2.17.  2. 51.  and  371. 2(()) 

§94.12    [Amended) 

2.  In  «?94.12.  paragraph  (a),  the  first 
simtence  would  be  amended  by  adding 
"Spain,"  immediately  after  "Rumania," 

§94.13    [Amended] 

3.  In  <j  94.13.  the  introductorv  text,  the 
first  sentence  would  be  amended  by 
adding  "Spain,"  immediately  after 

"Republic  of  Ireland.". 

Don«  in  Washington.  DC;,  this  1st  dftvof 
Fubruarv-  1995. 

George  O.  Winegar, 

Acting  Administrator.  Animal  and  Plant 
Ht^ulth  Inspection  Senice. 
IFR  Doc.  '15-2808  Filed  2-6-95;  8:45  Hm| 
BILLING  CODE  34ia.34-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  348 
RIN  3064-AB30 

Management  Official  Interlocks 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Withdrawal  of  proposed 
rulemaking. 


SUMMARY:  The  FDIC  is  withdrawing  a 
proposed  amendment  to  its  regulations 
that  implement  the  Depositor\- 
Institution  Management  Interlocks  Act. 
The  proposal  would  have  created 
limited  exemptions  to  the  prohibition 
on  management  official  interlocks  for 
depository  institutions  that  control  onh 
a  small  percentage  of  the  total  deposits' 
in  the  community  or  relevant 
metropolitan  statistical  area  in  whic  h 
the  institutions  are  located.  Recent 
.statutory  changes  have  limited  the 
FDIC's  authority  to  create  such 
exemptions  by  regulatiim. 
DATES:  This  withdrawal  of  the  pn-poscd 
rule  is  made  on  February  7,  199.5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Vaughn.  Examination  Specialist. 
Division  of  Supervision.  (202)  898- 
6759:  or  Mark  Mellon.  Senior  Attornciy 
Regulation  and  Legislation  Section.        ' 
Legal  Division.  (202)  898-3854.  Federal 
Deposit  In.surance  Corporation.  550  irth 
Street.  NW.,  Washington,  DC  20429. 

SUPPLEMENTARY  INFORMATION: 

The  Proposed  Rule 

On  Februan,'  22,  1994.  the  Board  of 
Directors  of  the  FDIC  approved  for 
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public  comment  a  proposed  rule  to 
amend  Part  348  of  FDIC  regulations. 
Management  Official  Interlocks,  which 
implements  the  Depositor)'  Institution 
Management  Interlocks  Act  (the 
Interlocks  Act).  The  Interlocks  Act 
generally  prohibits  certain  management 
official  interlocks  between  unaffiliated 
depository  institutions,  depository 
holding  companies,  and  their  affiliates. 
The  proposed  amendment,  undertaken 
as  part  of  a  joint  initiative  by  the  FDIC. 
the  Board  of  Governors  of  Federal 
Reserve  Board  and  the  Office  of  the 
Comptroller  of  the  Currency,  would 
have  created  an  e.xception  to  the  bar  on 
management  interlocks  for  depository 
institutions  that  control  only  a  small 
percentage  of  the  total  deposits  in  the 
community  or  relevant  metropolitan 
statistical  area  where  the  institutions  are 
located  (the  small  market  share 
exemption).  The  proposed  rule  was 
published  in  the  Federal  Register  on 
April  20,  1994  and  the  comment  period 
expired  on  June  20.  1994.  59  FR  18764. 

The  Riegie  Community  Development 
and  Regulatory  Improvement  Act 

On  September  23.  1994.  President 
Clinton  signed  the  Riegie  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  into  law  (Pub. 
L.  103-325.  108  Stat.  2160)  (the  RCDRI 
Act). 

Section  338  of  the  RCDRI  Act 
modified  the  authority  of  the  federal 
banking  agencies  to  create  regulatory 
exceptions  to  the  bar  on  management 
interlocks.  It  provides  that  exemptions 
may  be  granted  on  a  case-by-case  basis 
for  interlocks  to  improve  the  provision 
of  credit  to  low-  and  moderate-income 
areas,  increase  the  competitive  position 
of  minority-  and  women-owned 
institutions,  or  strengthen  the 
management  of  newly  chartered 
institutions  that  are  in  an  unsafe  or 
unsound  condition.  Federal  banking 
agencies  may  establish  a  program  to 
permit  such  interlocks  on  a  case-by-case 
basis  for  a  period  of  two  years,  with 
authorization  to  grant  an  additional 
extension  of  two  more  years. ' 

Section  338  also  amended  the 
Interlocks  Act  in  such  a  way  as  to  limit 
the  authority  of  the  federal  banking 
agencies  to  create  other  exceptions  to 
tlie  prohibition  on  management 
interlocks  solely  to  a  case-by -case  basis 
and  then,  only  if  a  statutorily  defined 
high  standard  is  met.  may  an  exception 
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'  Although  the  wording  of  these  exemptions  is 
slightly  different,  in  essence  Congress  codified  the 
existing  reguiato.-y  exceptions  that  are  nvailable 
under  Part  34«  (with  the  exception  of  §  348.4(b)(5)- 
"Loss  of  management  officials  due  to  change  in 
cirtumstanco"). 


be  granted. 2  Under  the  Interlocks  Act  as 
amended,  in  order  for  an  exception  to  be 
granted,  the  federal  banking  agency 
must  determine  that  (1)  the  service  of 
the  management  official  is  critical  to 
safe  and  sound  operations  of  the 
affected  depository  institution, 
depository  holding  company  or 
company:  (2)  the  service  will  not  have 
an  anticompetitive  effect;  and  (3)  any 
additional  requirements  which  the 
agency  may  impose  have  been  satisfied. 
The  board  of  directors  of  the  affected 
depository  institution  must  ^Iso  provide 
a  resolution  to  the  appropriate  federal 
banking  agency  indicating  that  no  other 
candidate  who  is  willing  to  serve 
possesses  the  necessary  expertise. 

Effect  of  Legislation  on  Proposal 

It  is  the  opinion  of  the  Board  of 
Directors  of  the  FDIC  thatlhe  proposed 
amendment  is  not  consistent  with  the 
limited  authority  to  create  exceptions  on 
a  bank-specific  and  case-by-case  basis 
given  the  FDIC  under  the  Interlocks  Act 
as  amended.  Accordingly,  the  Board  of 
Directors  of  the  FDIC  hereby  withdraws 
from  active  consideration  the  proposed 
amendment  to  Part  348  of  Title  12  of  the 
Code  of  Federal  Regulations  which  was 
published  on  April  20,  1994  (59  FR 
187fJ4). 

List  of  Subjects  in  12  CFR  Part  348 

Antitrust,  Banks,  banking.  Holding 
companies. 

By  order  of  (he  Board  ot  Directors. 

Dated  at  Washington.  DC.  this  31st  day  of 
January,  1995. 

Federal  Deposit  Insura.nee  Corporation 

Robert  E.  Feldman, 

Acting  Executive  Si-cretary. 

|FR  Doc.  9.^-2857  Fiiod  2-6-95:  8.45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  3S 

(Docket  No.  94-NM-252-AO] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Equipped 
witti  Roils  Royce  Model  RB211  Series 
Engines 

AGENCV:  Federal  Aviation 
Administration.  DOT. 


-  Prior  to  the  KCDiU  Act  amendments,  federal 
banking  agencies  had  the  authority  under  section 
209  of  the  Interlocks  Act  (12  LI.S.C.  3207)  to 
promulgate  rules  and  regulations  permitting  service 
by  a  management  official  which  would  otherwise  be 
pmhibitHd  by  the  Ipterlocks  Act. 


ACTION:  Notice  of  proposed  rulemaking 
(NPR.M). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  appficable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
modification  of^the  nacelle  strut  and 
wing  stnicture.  inspections  and  checks 
to  delect  discrepancies,  and  correction 
of  discrepancies.  This  proposal  is 
prompted  by  the  development  of  a 
modification  of  the  strut  and  wing 
structure  that  improves  the  fail-safe 
capability  and  durability  of  the  strut-to- 
wing attachments,  and  reduces  reliance 
on  inspections  of  those  attachments. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  failure  of  thti 
strut  and  subsequent  loss  of  the  engine. 

DATES:  Comments  mu.st  be  receivf»d  by 
March  6.  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-N.M- 
252-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from. 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  F.'VA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  VVa>;hington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer,  Airframe 
Branch,  ANM-121S.  FAA»Transport 
Airplane  Directorate.  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055—1056; 
telephone  (206)  227-2776;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental;  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenlers  (Wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postc^id  on  which  the  following 
statemi,i.i  is  made:  "Comments  to 
Docket  Number  94-NM-252-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  njey  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-252-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-1056. 

Discussion         I  i 

The  FAA  has  received  numerous 
reports  of  fatigue  cracking  and/or 
corrosion  in  the  strut-to-wing 
attachments  on  Boeing  Model  747  series 
airplanes.  In  two  cases,  cracking 
resulted  in  the  failure  of  a  strut  load 
path  and  the  subsequent  loss  of  the 
number  3  engine  and  strut.  In  both 
cases,  catastrophic  accidents  occurred 
when  the  number  3  engine  and  strut 
separated  fi-om  the  wing  of  the  airplane 
and  struck  the  number  4  engine,  causing 
it  to  separate  from  the  airplane. 
Investigation  into  the  cause  of  these 
■  accidents  and.pther  reported  incidents 
has  revealed  that  fatigue  cracks  and 
corrosion  in  the  strut-to-wing 
attachments,  if  not  detected  and 
corrected  in  a  timely  manner,  can  result 
m  failure  of  the  strut  and  subsequent 
reparation  of  the  engine  from  the 
airplane.  Investigation  also  has  revealed 
tliat  the  structural  fail-safe  capability  of 
thestrut-to-wing  attachment  is 
inadequate  on  these  airplanes. 

The  FAA  has  previously  issued  9 
ADs  that  address  various  problems 


associated  with  the  strut  attachment 
assembly  on  Boeing  Model  747  series 
airplanes  that  are  equipped  with  Rolls 
Royce  Model  RB211  series  engines. 
These  AD's  have  required,  among  other 
things,  inspections  of  the  strut,  and 
strut-to-wing  attachment  structure. 

Explanation  of  Service  Information 

Booing  recently  has  developed  a 
modification  of  the  strut-to-wing 
attachment  structure  installed  on  Model 
747  series  airplanes  equipped  with  Rolls 
Royce  Model  RB211  series  engines.  This 
modification  significantly  improves  the 
load-carr>-ing  capabilitv  and  durubility 
of  the  strut-to-wing  attachments.  Such 
improvement  also  will  sulj«>idnt:ally 
reduce  the  possibility  of  fatigue  cracking 
and  corrosion  develop  ng  in  the 
attachment  assembly. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
54A2157,  dated  January  12.  1995.  which 
describes  procedures  for  modification  of 
the  nacelle  strut  and  wing  structure. 
This  modification  entails  the  following: 

1.  Changing  the  strut  bv  adding  a  new 
titanium  dual  side  load  fitting  to  the 
strut  aft  bulkhead,  installing  new  15-5 
stainless  steel  midspar  fittings  on  the 
inboard  struts,  and  replacing  the  aft 
bulkhead  assembly  and  overhauling  the 
spring  beam.s  on  the  outboard  struts; 

2.  Changing  the  wing  structure  bv 
installing  a  new  dual  side  load 
underwing  fitting  and  new  support 
fitting,  and  replacing  the  end  fitting  and 
replacing  the  tee  fitting  bolts  common  to 
the  rib  at  wing  station  (WS)  1140  [and 
for  certain  airplanes,  installing  a  new 
stiffener  at  the  wing  midspar); 

3.  Changing  the  electrical  wiring  and 
hydraulics  by  rerouting  the  wire 
bundles  around  the  new  dual  side  load 
fitting,  splicing  additional  wire  to  the 
wire  bundles,  and  installing  new 
hydraulic  tubes;  and 

4.  Installing  the  stmt  with  a  new 
upper  link,  a  new  diagonal  brace,  and 
new  side  links. 

This  alert  ser\ice  bulletin  specifies 
that  the  modification  of  the  nacelle  strut 
and  wing  structure  is  to  be 
accomplished  prior  to,  or  concurrently 
wish,  the  terminating  actions  described 
in  the  service  bulletins  listed  in 
paragraph  I.C.  Table  2,  "Prior  or 


Concurrent  Service  Bulletins," on  page 
5  of  this  alert  service  bulletin.  The.se 
terminating  actions  include  the 
following: 

1.  Replacement  of  the  diagonal  brace, 
midspar  and  upper  link  fuse  pins  with 
new  third  generation  15-5  corro.sion 
resistant  steel  fuse  pins; 

2.  Installation  of  improved  bushings 
in  the  strut-to-wing  attachment  fittings; 

3.  Replacement  of  certain  strut-to- 
wing attachment  fitting  fasteners;  and 

4.  Inspection  and  torque  check  of 
certain  fasteners  of  the  strut-to-wing 
attachment  fittings. 

Paragraph  III.  NOTES  8.  9.  and  13  of 
the  Accomplishment  Instructions  on 
pages  109  and  110  of  the  alert  service 
bulletin  also  describes  procedures  for 
inspections  and  checks  to  detect 
discrepancies  of  the  adjacent  structure 
and  correction  of  any  discrepancies. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  nacelle  strut 
and  wing  structure,  inspections  and 
checks  to  detect  discrepancies  in  the 
adjacent  stnicture.  and  correction  of 
discrepancies.  The  actions  would  Lx; 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

The  FAA  has  determined  that  long 
term  continued  operational  safety  will 
be  better  assured  by  design  changes  to 
remove  the  source  of  the  problem,  rather 
than  by  repetitive  inspections.  Long 
term  inspections  may  not  be  providing 
the  degree  of  safety  assurance  necessary 
for  the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  human  factors  associated  with 
numerous  continual  inspections,  has  led 
the  FAA  to  consider  placing  less 
emphasis  on  inspections  and  mere 
emphasis  on  design  improvements.  The 
proposed  modification  requirement  is  in 
consonance  with  these  considerations. 
Accomplishment  of  the  modification 
of  the  nacelle  strut  and  wing  structure 
would  terminate  the  inspections 
required  by  the  following  AD's: 
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AD  No. 

AmerxlmerK  hio. 

Federal  Register 
citation 

Date  01  pubMcation 

93-17-07 _ _     

93-03-14                     „_.    . .     

92-24-51  ..„ _. _„.     

90-20-20 „.: _ _ 

89-07-15 _ _ „ 

87-04-13  R1  „ 

39-8678 
39-8518 
39-8439 
39-6725 
39-6167 
3»-6836 
39-5334 
3^-5450 
39-3533 

58  FR  46827 
58  FR  14513 
57  FR  60118 
55  FR  37859 
54  FR  11693 
53  FR  2005 
51  FR  21900 
51  FR  37712 
44  FR  50033 

August  31,  1993. 
Marcti  18,  1993. 
Deceo*er  18,  1992. 
September  14.  1990. 
March  22.  1969. 
January  26,  1968. 
June  17.  1986. 
October  26.  1986. 
August  27.  1979. 

86-05-1 1  R1  „  _ 

8&-23-01  _ _.. 

79-1 7-07 „ _..._ 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  lejuned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicabihty  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD.  the  owner  or 
operator  is  required  to  obtain  FAA 
app.tivai  for  an  alternative  method  of 
c-jmpUance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  thet 
provides  for  such  approvals.  A  note  has 
bi*n  included  in  this  notice  to  clarify 
this  requirement. 

Cost  Estimate 

Q-rrently,  there  are  no  Model  747 
series  airplanes  of  the  affected  design, 
equipped  with  Rolls  Royce  Model 
RB2 1 1  series  engines,  on  the  U.S. 
Register.  However,  should  an  aflecied 
airplane  be  imported  and  placed  on  the 
V.S.  Register  in  tiie  future,  it  would 
require  approximately  6,545  work  hours 
to  accomplish  the  required  actions,  atan 
average  labor  charge  of  $60  per  work 
hour.  The  manufacturer  would  incur  the 
cost  of  labor,  on  a  pro-rated  basis,  with 
20  years  being  the  expected  life  of  these 
airplanes.  The  median  age  for  the  fleet 
of  Model  747  series  airplanes  equipped 
with  Rolls  Royce  Model  RB211  series 
engines  is  estimated  to  be  6  years. 
Required  parts  would  be  supplied  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  would  be  $117,810 
pur  airplane. 

This  cost  impact  figure  does  not 
reflect  the  cost  of  the  terminating 
actions  described  in  the  ser\'ice 
bulletins  Usted  in  paragraph  I.C,  Table 
2.  "Prior  or  Concurrent  Service 
Bulletins,"  on  page  5  of  Boeing  Alert 
Service  Bulletin  747-54A2157,  dated 
January  12,  1995,  that  are  proposed  to 
be  accomplished  prior  to,  or 


concurrently  with,  the  modification  of 
the  nacelle  strut  and  wing  structure. 
Since  some  operators  may  have 
accomplishe.i  certain  modifications  on 
some  or  all  of  the  airplanes  in  its  fleet, 
while  other  operators  may  not  have 
accomplished  any  of  the  modifications 
on  any  of  the  airplanes  in  its  fleet,  the 
FAA  is  unable  to  provide  a  reasonable 
estimate  of  the  cost  of  accomplishing 
the  tenninating  actions  described  in  the 
.service  bulletins  listed  in  Table  2  of  the 
Boeing  alert  service  bulletin.  As 
indicated  earlier  in  this  preamble,  the 
FA.^  invites  comments  specifically  on 
the  overall  economic  aspects  of  this 
proposed  rule.  Any  data  received  via 
public  comments  to  this  notice  will  aid 
the  FAA  in  developing  an  accurate 
accounting  of  the  cost  impact  of  the 
rule. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  prudent 
operators  would  accomplish  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD.  ^ 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  proposed 
AD.  As  a  matter  of  law.  in  order  to  be 
airworthy,  an  aircraft  must  conform  to 
its  type  design  and  be  in  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 


In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  thpy 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA.  as  in  this 
proposed  AD,  makes  a  finding  of  an 
unsafe  condition,  this  means  that  the 
original  cost-beneficial  level  of  safety  is 
no  longer  being  achieved  and  that  the 
proposed  actions  are  necessary  to 
restore  that  level  of  safety.  Because  this 
level  of  safety  has  already  been 
determined  to  be  cost-beneficial,  a  full 
cost-benefit  analysis  for  this  proposed 
AD  would  be  redundant  and 
unnecessary. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Execuiive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866,  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a].  1421 
and  1423;  49  U.S.C.  t06(g);  and  14  CFR 
11.89. 
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§39.13    [Amend< 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  94-NM-252-AD. 

Applicability:  Model  747  series  airplanes 
having  line  positions  292  through  1033 
inclusive,  equipped  with  Rolls  Royce  Model 
RB211  series  engines;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 


repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  strut  and 
subsequent  loss  of  the  engine,  accomplish  the 
following: 

(a)  Accomplish  the  modification  of  the 
nacelle  strut  and  wing  structure  in 
accordance  with  Boeing  Alert  Service 
BulleUn  747-54A2157,  dated  January  12. 
1995,  at  the  time  specified  in  paragraph  (a)(1) 
or  (a)(2)  of  this  AD,  as  applicable.  All  of  the 
terminating  actions  described  in  the  service 
bulletins  listed  in  paragraph  I.C,  Table  2, 
"Prior  or  Concurrent  Service  Bulletins,"  on 
page  5  of  Boeing  Alert  Service  Bulletin  747- 
54A2157,  dated  January  12, 1995,  must  be 


accomplished  in  accordance  with  those 
service  bulletins  prior  to,  or  concurrently 
with,  the  accomplishment  of  the 
modification  of  the  nacelle  strut  and  wing 
structure  required  by  this  paragraph. 

(1)  For  Model  747-400  series  airplanes 
having  line  positions  705  through  1033 
inclusive,  equipped  with  Rolls  Royce  Model 
RB211-524G  and  H  engines:  Within  80 
months  after  the  effective  date  of  this  AD. 

(2)  For  all  other  Model  747  series  airplanes 
equipped  with  Rolls  Royce  Model  RB211 
series  engines  not  subject  to  the  requirements 
of  paragraph  (a)(1)  of  this  AD:  Within  56 
months  after  the  effective  date  of  this  AD. 

(b)  Perform  the  inspections  and  checks 
specified  in  paragraph  III,  NOTES  8,  9.  and 
13  of  the  Accomplishment  Instructions  on 
pages  109  and  110  of  Boeing  Alert  Service 
Bulletin  747-54A2157,  dated  January  12. 
1995,  concurrently  with  the  modification  of 
the  nacelle  strut  and  wing  structure  required 
by  paragraph  (a)  of  this  AD.  Prior  to  further 
flight,  correct  any  discrepancies  found  in 
accordance  with  the  alert  service  bulletin. 

(c)  Accomplishment  of  the  modification  of 
the  nacelle  strut  and  wing  structure  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2157,  dated  January  12. 
1995,  constitutes  terminating  action  for  the 
inspections  required  by  the  following  AD's: 


93-17-07  

93-03-14  

92-24-51  

90-20-20  

89-07-15 

87-04-13  R1 
86-05-11  R1 

86-23-01  

79-17-07  


AD  No. 


Amendment  No. 


39-8678 
39-8518 
39-8439 
39-6725 
39-6167 
39-5836 
39-5334 
39-5460 
39-3633 


Federal  Register 
citation 


58  FR 
58  FR 
57  FR 
55  FR 
54  FR 
53  FR 
51  FR 
51  FR 
44  FR 


45827 

14513 

60118 

37859 

11693 

2005 

21900 

37712 

50033 


Date  of  publication 


August  31,  1993. 
March  18,  1993. 
December  18,  1992. 
September  14.  1990. 
March  22,  1989. 
January  26.  1988. 
June  17,  1986. 
October  26,  1986. 
August  27,  1979. 


(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO)  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO" 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sectims  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  Issued  in  Renton, 
Washington,  on  February  1,  1995. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
jFR  Doc.  95-2930  Filed  2-6-95;  8:45  ami 
BILUNG  CODE  491&-13-U 


14  CFR  Part  39 

[Docket  No.  94-NM-14-ADI 

Airworthiness  Directives;  Boeing 
Model  707  and  720  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Boeing 
Model  707  and  720  series  airplanes,  that 
would  have  superseded  an  existing  AD 
to  require  repetitive  inspections  to 
detect  cracks  in  certain  areas  of  the 
upper  forward  skin  panels  of  the  wing 
center  section,  and  repair,  if  necessary. 
That  AD  also  would  have  provided  an 
optional  terminating  modification  for 
the  repetitive  inspections.  That  proposal 
was  prompted  by  reports  that  the 
inspections  required  by  the  existing  AD 


are  not  effective  in  detei.ting  fatigue 
cracks  in  a  timely  manner.  This  action 
revises  the  proposed  rule  by  reducing 
certain  compliance  times  and  by 
revising  the  applicability  statement  of 
the  AD.  The  actions  specified  by  this 
proposed  AD  are  intended  to  prevent 
fatigue  cracking  and  subsequent  failure 
of  the  upper  forward  skin  panels  of  the 
wing  center  section. 
DATES:  Comments  must  be  received  by 
March  6,  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  .Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
14-AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 


7144 


Federal  Register  /  Vol.  60,  No.  25  /  Tuesday.  February  7.  1995  /  Proposed  Rules 


P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Ronton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Forde.  Aerospace  Engineer.  Airframe 
Branch.  ANM-121S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056; 
telephone  (206)  227-2771;  fax  (206) 
227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-14-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-14-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  707  and  720  series 
airplanes,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 


Federal  Register  on  July  18.  1994  (59  FR 
36376).  That  NPRM  would  have 
superseded  an  existing  AD  to  require 
repetitive  inspections  to  detect  cracks  in 
certain  areas  of  the  upper  forward  skin 
panels  of  the  wing  center  section,  and 
repair,  if  necessary.  That  AD  also  would 
have  provided  an  optional  terminating 
modification  for  the  repetitive 
inspections.  That  NPRM  was  prompted 
by  reports  that  the  inspections  required 
by  the  existing  AD  are  not  effective  in 
detecting  fatigue  cracks  in  a  timely 
manner.  That  condition,  if  not 
corrected,  could  result  in  failure  of  the 
upper  forward  skin  panels  of  the  wing 
center  section. 

One  commenter  to  the  NPRM 
submitted  a  request  that  the  proposal  be 
revised  to  eliminate  duplicate  or 
confiicting  requirements  with  AD  85- 
12-01  (50  FR  26690,  June  28,  1985)  for 
unmodified  airplanes  (those  having  no 
bulb  angle  or  thicker  skin).  That  AD 
requires  accomplishment  of  inspections 
specified  in  Supplemental  Structural 
Inspection  Document  (SSID)  D6-44860 
for  Model  707/720  series  airplanes.  The 
FAA  concurs  partially.  The  SSID 
provides  procedures  for 
accomplishment  of  dye  penetrant  or 
eddy  current  inspections  to  detect 
cracks  on  the  upper  forward  skin  panels 
of  the  wing  center  section.  However,  the 
FAA  has  determined  that  the  dye 
penetrant  inspection  tech  niques 
contained  in  the  SSID  for  the  affected 
airplanes  have  not  been  t  ffective  in 
detecting  cracks  in  a  timely  manner. 
Boeing  has  advised  the  FAA  that  it 
plans  to  remove  those  inspections  from 
the  next  revision  of  the  SSID; 
subsequently,  the  FAA  may  consider 
further  rulemaking  to  revise  AD  85-12- 
01  accordingly.  For  this  reason,  the  FAA 
finds  that  inspections  using  eddy 
current  techniques,  as  proposed  in  this 
supplemental  NPRM,  are  necessary  to 
detect  cracks  effectively  in  a  timely 
manner  for  those  airplanes  having  no 
bulb  angle  or  thicker  skin. 

Further,  upon  reevaluation  of  certain 
inspection  thresholds  and  repetitive 
intervals,  the  FAA  finds  that  the 
compliance  times  specified  in 
paragraphs  (a),  (a)(2)(i),  and  (b)  of  the 
proposal  are  less  conservative  than 
those  recommended  in  the  SSID.  In  light 
of  this  consideration,  the  FAA  finds 
that,  for  unmodified  airplanes,  the 
comphance  times  specified  in  this 
proposal  must  be  revised  to  make  them 
more  consistent  with  the  more 
conservative  times  recommended  in  the 
SSID.  Therefore,  the  proposed  repetitive 
interval  of  1,000  landings  or  18  months, 
whichever  occurs  first,  specified  in 
paragraphs  (a)  and  (b)  of  the  original 
NPRM,  has  been  revised  to  450  landings 


in  this  supplemental  NPRM.  In 
addition,  the  proposed  inspection 
threshold  of  7,000  total  landings, 
specified  in  paragraph  (a)(2)(i)  of  the 
original  NPRM,  has  been  revised  to 
6,400  total  landings  in  this 
supplemental  NPRM.  The  FAA  has 
determined  that  accomplishment  of  the 
required  actions  at  these  revised 
compliance  times  will  provide  an 
acceptable  level  ot  safety. 

The  commenter  also  submitted  a 
request  that  the  applicability  statement 
of  the  proposal  be  revised  to  specify 
airplanes  listed  in  Boeing  Service 
Bulletin  2590,  Revision  11,  dated 
December  12.  1991.  Certain  Model  707 
series  airplanes  were  modified  during 
production  and,  therefore,  need  not  be 
inspected  in  accordance  with  the 
requirements  of  the  proposed  AD;  the 
ser\ice  bulletin  listing  excludes  those 
airplanes.  The  FAA  concurs,  and  has 
revised  the  proposal  accordingly. 

The  FAA  also  has  revised  the 
proposed  repetitive  inspection  interval, 
specified  in  paragraph  (c)  of  the  original 
NPRM.  to  remove  the  reference  to  an 
optional  18-month  repetitive  inspection 
interval  and  to  require  that  these 
inspections  be  performed  only  at 
intervals  not  to  exceed  1.000  landings. 
This  revised  interval  corresponds  with 
the  recommendation  of  the  Structures 
Working  Group  for  Model  707/720 
series  airplanes,  and  the  FAA  has 
determined  that  it  will  ensure  that 
cracking  is  detected  in  a  timely  manner. 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identiHed  in  the 
appHcability  provision  of  the  AD,  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  requirement. 

The  FAA  has  recently  reviewed  the 
figures  it  has  used  over  the  past  several 
years  in  calculating  the  economic 
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impact  of  AD  activity.  In  order  to 
account  for  various  inflationary  costs  in 
the  airline  industry,  the  FAA  has 
determined  that  it  is  necessary  to 
increase  the  labor  rate  used  in  these 
calculations  from  $55  per  work  hour  to 
$60  per  work  hour.  The  economic 
impact  information,  below,  has  been 
revised  to  reflect  this  increase  in  the 
specified  hourly  labor  rate. 

There  are  approximately  416  Model 
707  and  720  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  82  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  32  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $157,440,  or  $1,920  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  would  be  provided  by  this 
AD  action,  it  would  take  approximately 
1,250  work  hours  to  accompUsh  it,  at  an 
average  labor  rate  of  $60  per  work  hour. 
The  cost  of  required  parts  would  be 
approximately  $45,000  per  airplane. 
Based  on  diese  figures,  the  total  cost 
impact  of  the  optional  terminating 
action  would  be  $120,000  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impHcations  to  warrant  the 
preparaUon  of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26,  1979);  and  (3)  if 
Dromulgated,  will  not  have  a  significant 
H  onomic  impact,  positive  or  negative, 
•n  d  substantial  number  of  small  entities 
'.I  I  del  the  criteria  of  the  Regulatory 
'  'nxibility  Act.  A  copy  of  the  draft 
•  Kulaiory  evaluation  prepared  for  this 
•'  Hun  IS  contained  in  the  Rules  Docket. 
>  '  nn^  of  it  may  be  obtained  by 


contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
AdminisU^tor,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-2056,  and  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  94-NM-14-AD.  Supersedes 
AD  68-18-03.  Amendment  39-2056. 

Applicability:  Model  707  and  720  series 
airplanes:  as  listed  in  Boeing  Service  Bulletin 
2590,  Revision  11.  dated  December  12, 1991; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  and  subsequent 
failure  of  the  upper  forward  skin  panels  of 
the  wing  center  section,  accomplish  the 
following: 

(a)  For  Model  707-100.  -200.  -300,  -3008, 
-300C.  and  -400  series  airplanes  on  which 
no  bulb  angle  stiffeners  have  been  installed 
in  accordance  with  Boeing  Service  Bulletin 
2590:  Perform  a  visual  inspection  and  an 
eddy  current  inspection  to  detect  cracks  in 
the  areas  of  the  upper  forward  skin  of  the 
wing  center  section  specified  in  paragraphs 
b.  and  f  (l)  of  Part  I  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  2590, 


Revision  8.  dated  June  2, 1972;  Revision  9 
dated  March  14,  1975;  Revision  10.  dated  ' 
January  31, 1991;  or  Revision  11,  dated 
December  12. 1991.  Perform  the  inspections 
at  the  time  specified  in  paragraph  {a)(l)  or 
(a)(2)  of  this  AD.  as  applicable,  in  accordance 
with  the  procedures  specified  in  the  service 
bulletin.  Repeat  these  inspections  thereafter 
at  mtervals  not  to  exceed  450  landings. 

(1)  For  Model  707-300.  -300B.  -300C,  and 
-JOO  series  airplanes;  Inspect  at  the  later  of 

,  f,  *™.f  specified  in  paragraphs  (a)(l)(i)  and 
(a)(l)(ii)ofthis  AD. 

(i)  Prior  to  the  accumulation  of  6.000  total 
landings:  or 

(ii)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first. 

(2)  For  Model  707-100  and  -200  series 
airplanes:  Inspect  at  the  later  of  the  times 
specified  in  paragraphs  (a)(2)(i)  and  {a)(2)(ii) 
of  this  AD. 

(i)  Prior  to  the  accumulation  of  6,400  total 
landings;  or 

(ii)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD.  whichever 
occurs  first. 

(b)  For  Model  720  and  720B  series 
airplanes  on  which  no  bulb  angle  stiffenere 
have  been  installed  in  accordance  with 
Boeing  Service  Bulletin  2590:  Perform  a 
visual  inspection  and  an  ed"dv  current 
inspection  to  detect  cracks  in  the  area  of  the 
upper  forward  skin  of  the  wing  center  section 
specified  in  paragraph  b.  of  Part  I  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  2590.  Revision  8.  dated  June 
2.  1972;  Revision  9.  dated  March  14.  1975; 
Revision  10,  dated  January  31.  1991:  or 
Revision  11,  dated  December  12.  1991. 
Perform  the  inspections  at  the  later  of  the 
times  specified  in  paragraphs  (b)(1)  and  (b)(2) 
of  this  AD.  in  accordance  with  the 
procedures  specified  in  the  service  bulletin. 
Repeat  these  inspections  thereafter  at 
intervals  not  to  exceed  450  landings. 

(1)  Prior  to  the  accumulation  of  4.000  total 
landings;  or 

(2)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD.  whichever 
occurs  first. 

(c)  For  Model  720  and  720B,  and  707-100 
-200.  -300.  -300B.  -300C.  and  -400  series 
airplanes  on  which  bulb  angle  stiffeners  have 
been  installed,  but  on  which  the  wing  skin 
has  not  been  replaced,  in  accordance  with 
Boeing  Service  Bulletin  2590:  Accomplish 
the  inspections  required  by  paragraph  (c)(1), 
(c)(2),  or  (c)(3)  of  this  AD,  as  applicable,  in 
accordance  with  Boeing  Service  Bulletin 
2590,  Revision  11,  dated  December  12. 1991. 
Repeat  these  inspections  thereafter  at 
intervals  not  to  exceed  1.000  landings. 

Note  2:  Revision  1 1  of  Boeing  Ser\ice 
Bulletin  2590  is  part  of  Boeing  Master 
Inspection  Service  Bulletins  3484  (for  Model 
707-100  and  -200  series  airplanes).  3485  (for 
Model  720  and  720B  series  airplanes),  and 
3486  (for  Model  707-300.  -300B.  -300C,  and 
-400  series  airplanes),  all  dated  December  12. 
1991.  Boeing  Service  Bulletin  2590 
references  these  master  inspection  service 
bulletins  as  additional  sources  of  service 
information  concerning  accomplishment  of 
the  inspections  required  by  paragraph  (c)  of 
this  AD. 
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(1)  For  Model  720  and  720B  series 
airplanes:  Perform  a  visual  and  an  eddy 
current  inspection  to  detect  cracks  in  the 
areas  of  the  upper  forward  skin  of  the  wing 
center  section  specified  in  Boeing  Master 
Inspection  Service  Bulletin  3485,  dated 
December  12, 1991,  at  the  later  of  the  times 
specified  in  paragraphs  (c)(l)(i)  and  (c)(l)(ii) 
of  this  AD. 

(i)  Prior  to  the  accumulation  of  2,200 
landings  after  installation  of  the  bulb  angle 
stiffeners;  or 

(ii)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first. 

(2)  For  Model  707-300.  -3008,  -300C,  and 
-400  series  airplanes:  Perform  a  visual  and 
an  eddy  current  inspection  to  detect  cracks 
in  the  areas  of  the  upper  forward  skin  of  the 
wing  center  section  specified  in  Boeing 
Master  Inspection  Ser\'ice  Bulletin  3486, 
dated  December  12, 1991,  at  the  later  of  the 
times  specified  in  paragraphs  (c)(2)(i)  and 
(c)(2)(ii)ofthisAD. 

(>)  Prior  to  the  accumulation  of  2,200 
knHings  after  installation  of  the  bulb  angle 
stiffeners:  or 

(ii)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  -■^D,  whichever 
occ-.-j-s  first. 

(3)  For  Model  707-100  and  -200  series 
airplanes:  Perform  a  visual  and  an  eddy 
current  inspection  to  detect  cracks  in  the 
areas  of  the  upper  forward  skin  of  the  wing 
center  section  specified  in  Boeing  Master 
Inspection  Service  Bulletin  3484,  dated 
December  12. 1991,  at  the  laterof  the  times 
specified  in  paragraphs  (c)(3)(i)  and  (c)(3)(ii) 
ol  ihis  AD. 

(i)  Prior  to  the  accumulation  of  2,200 
landings  after  installction  of  the  bulb  angle 
stiffeners;  or 

(ii)  Within  500  landings  or  18  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first. 

(d)  It  any  crack  is  found  during  any 
inspection  required  by  paragraph  (a),  (b),  or 
(r)  of  this  AD,  prior  to  fijrther  flight,  repair 
in  accordance  with  Part  II  of  the 

A'  complishment  Instructions  of  Boeing 
Service  Bulletin  2590.  Revision  7,  dated 
September  22. 1969;  Revision  8,  dated  June 
2,  1972;  Revision  9,  dated  March  14,  1975; 
Revision  10.  dated  Ianuar>'  31, 1991;  or 
Revision  11,  dated  December  12. 1991. 

(e)  Accomplishment  of  the  "Reinforcing 
Stilfener  Installation  and  Skin  Pane! 
Replacement"  in  accordance  with  Part  III  of 
the  Accomplishment  Instructions  of  Boeing 
Senice  Bulletin  2590,  Revision  6,  dated  July 
8, 1968;  Revision  7,  dated  September  22, 
1969;  Revision  8,  dated  June  2. 1972; 
Revision  9,  dated  March  14, 1975;  Revision 
10,  dated  January  31, 1991;  or  Revision  11, 
dated  December  12,  1991;  constitutes 
terminating  action  for  the  inspections 
required  by  paragraphs  (a),  (b),  and  (c)  of  this 
AD. 

(0  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
1,1995. 

Dairell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  95-2932  Filed  2-6-95;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  270  and  274 

[Release  Nos.  33-7133;  IC-20874;  S7-3-95] 

RIN3235-AG29 

Registration  Fees  for  Certain 
investment  Companies 

AGENCY:  Securities  and  Exchange 

Commis.sion. 

ACTION:  Proposal  of  rule  amendments. 

SUMMARY:  The  Commission  is  proposing 
amendments  to  rules  24f-l  and  24f-2 
under  the  Investment  Company  Act  of 
1940,  the  rules  that  permit  certain 
investment  companies  to  register 
securities  sold  in  excess  of  tlie  number 
of  shares  included  in  a  registration 
statement  and  to  register  an  indefinite 
number  of  securities  under  the 
Securities  Act  of  1933.  The  Commission 
is  also  proposing  a  new  form.  Form 
24F-2.  which  would  serve  as  the  form 
for  annual  notices  filed  under  rule  24f- 
2.  The  proposed  amendments  and  the 
new  form  would  clarify  the  application 
of  certain  provisions  of  rule  24f-2  and 
would  make  the  rule's  filing  deadlines 
more  flexible  under  certain 
circumstances. 

DATES:  Comments  on  the  proposed 
amendments  should  be  received  on  or 
before  March  24, 1995. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz.  Secretary.  Securities  and  Exchange 
Commission.  t30  Fifth  Street,  NW., 
Washington.  DC.  2G549.  All  comment 
letters  should  refer  to  File  No.  S7-3-95. 
All  comments  received  will  be  available 
lor  pubUc  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street.  NW.,  Washington.  DC. 
20549. 


FOR  FURTHER  INFORMATION  CONTACT: 
Karen  J.  Garnett,  Attorney.  Office  of 
Disclosure  and  Adviser  Regulation, 
(202)  942-0728.  or  Carolyn  A.  Miller. 
Senior  Financial  Analyst.  Office  of 
Financial  Analysis.  (202)  942-0510. 
Division  of  Investment  Management. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington.  DC. 
20549. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  is  proposing  amendments 
to  rules  24f-l  (17  CFR  270.24f-l)  and 
24f-2  (17  CFR  270.24f-2)  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l  et  seq.)  and  a  new  Form 
24F-2  (17  CFR  274.24). 

Executive  Sununary 

The  Commission  is  proposing  to 
amend  rule  24f-2  under  the  Investment 
Company  Act  of  1940  ("1940  Act"),  the 
rule  that  permits  certain  investr.<^rit 
companies  to  register  an  indefinite 
number  of  securities  under  the 
Securities  Act  of  1933  (15  U.S.C.  77a  et 
seq.]  ('Securities  Act").  The 
amendments  would  clarify  that  annual 
notices  required  by  rule  24f-2  will  be 
deemed  timely  filed  if  the  investment 
company  establishes  that  it  timely 
transmitted  the  notice  to  a  company  or 
governmental  entity  that  guaranteed 
delivery  to  the  Commission  no  later 
than  the  fifing  date.  The  amendments 
would  make  it  easier  to  compute 
required  filing  dates  and  time  periods 
and  clarify  the  operation  of  the 
termination  provisions  of  rule  24f-2  in 
the  case  of  investment  company 
business  combination  transactions.  The 
Commission  is  also  proposing  Form 
24F-2.  a  standard  form  for  annual 
notices  required  by  the  rule.  Form  24F- 
2  would  request  the  information 
currently  required  for  annual  notices  by 
rule  24f-2  and  would  also  include  a 
work  sheet  for  calculating  filing  fees. 
The  form  would  improve  the  accuracy 
of  information  contained  in  Rule  24f-2 
Notices  and  improve  the  Commission's 
ability  to  process  the  notices.  Finally, 
the  Commission  is  proposing 
conforming  amendments  to  rule  24f-l, 
the  rule  that  permits  certain  investment 
companies  to  register  securities  sold  in 
excess  of  the  number  of  shares  included 
in  a  registration  statement. 

I.  Background 

Section  6(b)  of  the  Securities  Act  (15 
U.S.C.  77f(b))  specifies  the  fees  that 
must  be  paid  in  connection  with 
registering  securities  with  the 
Commission  under  the  Securities  Act. 
Section  24  of  the  1940  Act  (15  U.S.C. 
80a-24)  modifies  these  provisions  for 
certain  investment  companies 


("funds").!  Section  24  was  intended  to 
address  the  problem  of  inadvertent 
"oversales."  i.e..  sales  in  excess  of 
securities  registered,  that  could  easily 
occur  with  a  fund  that  continually 
issues  and  redeems  securities. ^ 

Rule  24f-2  under  the  1940  Act 
permits  funds  to  register  an  indefinite 
number  of  securities.  A  fund  that  makes 
a  declaration  to  be  governed  by  that  rule 
("Rule  24f-2  declaration")  pays  an 
initial  election  fee  of  $500.  Once  a  fund 
makes  its  Rule  24f-2  declaration,  it 
must  file  a  notice  within  six  months 
after  the  close  of  each  fiscal  year  ("Rule 
24f-2  Notice")  and  pay  a  fee' based  upon 
the  number  of  shares  sold  during  the 
fiscal  year.3  If  the  fund  files  its  Rule 
24f-2  Notice  witihin  two  months  after 
the  close  of  its  fiscal  year,  paragraph  (c) 
of  rule  24f-2  peirnits  tlie  fund  to  deduct 
the  valijp  of  shailBs  redeemed  from  the 
value  Mj  shares  sold  in  calculating  the 
amouni  ui  fees  due."  This  netting 
provision  can  result  in  substantial 
savings  to  funds  and  their  shareholders. 

Since  its  adoption  in  1977.  rule  24f- 
2  has  allowed  funds  to  comply  with  the 
registration  requirements  of  the 
Securities  Act  without  the  burden  of 
estimating  the  number  of  shares  they 
will  sell  each  year  or  filing  post- 
effective  amendments  to  register  shares 
sold  in  excess  of  such  estimates.  At  the 
same  time,  certain  questions  have  arisen 
in  coimection  with  the  rule.  The 
Commission  has  reviewed  the  operation 
of  rule  24f-2  and  has  concluded  that 
certain  changes  tp  the  rule  may  be 
appropriate.  I 

II.  Proposed  Amendments  to  Rule 
24f-2 

A.  Delayed  Filings 

The  CommissicMi  is  proposing  new 
paragraph  (f)  to  rule  24f-2  to  clarify  the 
date  on  which  a  Rule  24f-2  Notice'will 
be  deemed  filed  with  the  Commission. 
As  with  other  fifings  under  the  1940 
Act,  a  Rule  24f-2  Notice  is  currently 
deemed  filed  with  the  Commission  "on 
the  date  it  is  actually  received  by  the 
Commission.5  Thd  consequences  of 


'  These  compsnies  include  face  amouni 
certificate  companies,  dpen-end  management 
investment  companies,  land  unit  investment  trusts 
Rule  24f-2(a)(l)  (17  CF|{.270.24f-2(a)(l)). 

'  See  Investment  Company  Act  Rel.  No.  15611 
(Mar.  9.  1987)  (52  FR  8302  (Mar.  17.  1987))     . 
(proposing  to  revise  the  t«gistration  requirements 
under  rule  24f-2  for  certain  unit  investment  trusts). 

^Rules  24f-2(a)(l).  (a)(3).  and  (bMD  (17  CFR 
270.24f-2(a)(l).(a)(3),  and  (b)(1)). 

"  Rule  24f-2(c)  [17  CFR  270.24f-2(c)).  A  more 
detailed  explanation  of  tlie  operation  of  rule  24f- 
2  is  set  out  in  Investment  Company  Act  Rel.  No 
15611  (Mar.  9,  1987)  (52  FR  8302  (Mar.  17.  1987)). 

>  Rule  0-2  under  the  1940  Act  (17  CFR  270  02) 
Cf.  section  6(c)  (15  U.S.C.  77f(c))  of  the  Securities 
Ati  (15  U..<:.C.  77a  et  jm.L  rule  0-4  (ir  CFR  275.04) 


missing  the  rule's  filing  deadlines  can 
be  severe.  If  a  fund's  Rule  24f-2  Notice 
arrives  at  the  Commission  more  than 
two  months  after  the  end  of  the  ftmd's 
fiscal  year,  the  fund  cannot  use  the 
netting  provision  of  paragraph  (c)  of  the 
rule.  If  the  fund  misses  the  six  month 
deadline,  its  Rule  24f-2  declaration 
terminates. 

Recently  the  Commission  has  had  to 
address  the  consequentes  of  late  filings 
by  funds  that  made  a  good  faith  effort 
to  file  Rule  24f-2  Notices  within  the  two 
month  period  but  whose  filings  did  not 
reach  the  Commission  until  after  the 
two-month  deadline  expired.  The 
Commission  has  issued  exemptive 
orders  pursuant  to  its  authority  under 
section  6(c)  of  the  1940  Act « to  allow 
these  funds  to  take  advantage  of  the 
netting  provisions.^  In  four  cases,  the 
fund  mailed  its  Rule  24f-2  Motice 
through  the  United  States  Postal  Service 
at  least  seven  days  before  the  expiration 
of  the  two  month  period.  Three  other 
funds  engaged  a  same-day  courier 
service  to  deliver  their  Rule  24f-2 
Notices  on  the  last  day  of  the  two-month 
period.  In  each  case,  the  Rule  24f-2 
Notice  was  not  received  by  the 
Commission  until  after  the  deadline  had 
passed.  The  Commission  determined  in 
each  case  that  the  fund  was  not  at  fault 
for  the  late  filing,  and  that  granting  an 
exemption  from  the  provisions  of  rule 
24f-2  was  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
ofthe  1940  Act. 

"The  netting  provision  of  rule  24f-2(c) 
is  intended  to  encourage  early  filing  of 
Rule  24f-2  Notices,  not  to  penalize 
fluids  that  file  Rule  24f-2  Notices  more 
than  two  months  after  the  close  of  their 


fiscal  year."  The  Commission's 
experience  with  rule  24f-2 
demonstrates  that  the  purposes  of  the 
rule  are  best  served  if  fimds  give  prompt 
attention  to  their  filing  requirements. » 
Nevertheless,  it  may  not  be  appropriate 
for  a  fund's  filing  fees  to  increase 
substantially  as  a  result  ofthe  failure  of 
a  third  party  that  guaranteed  timely 
delivery  to  the  Commission. 

Proposed  paragraph  (f)  to  rule  24f-2 
would  permit  a  fund  whose  Rule  24f- 
2  Notice  reaches  the  Commission  after 
the  expiration  of  the  two  month  period 
to  take  advantage  of  the  netting 
provisions  of  rule  24f-2(c),  if  the  fund 
establishes  that  it  timely  transmitted  the 
notice  to  a  company  or  governmental 
entity  that  guaranteed  delivery  to  the 
Commission  no  later  than  the  filing 
date.i"  This  provision  would  apply  to 
both  the  six  month  deadfine  for  fifing 
Rule  24f-2  Notices  and  the  two  montli 
deadfine  for  taking  advantage  of  the 
netting  provision.' i  If  this  provision  is 
adopted,  the  Commission  would  not 
expect  to  entertain  ftirther  exemptive 
applications  from  late  filers.  Comment 
is  requested  on  whether  there  are  other 
circumstances  under  which  filings  that 
do  not  reach  the  Commission  on  a 
timely  basis  should  be  deemed  timeiv 
filed.  ^ 

Funds  that  file  Rule  24f-2  Notices  by 
direct  transmission  on  the 
Conunission's  EDGAR  system 
("electronic  filers")  would  not  be 
affected  by  this  provision,  since  the 
timeliness  of  their  fifings  does  not 
depend  upon  the  mail  or  courier 
services. '2  While  an  electronic  filing 
may  be  delayed  for  technical  reasons, 
the  rules  governing  electronic  filings 
contain  adequate  procedures  to  address 
transmission  problems.'^ 


u.Tder  the  Investment  Advisers  Ad  of  1940  (15 
U.S.C.  80t>-l  et  seq),  and  rule  0-3  (17  CFR  240.03) 
under  the  Securities  Exchange  .\ct  of  1934  (15 
U.S.C.  7Baefseg.). 
•15  U.S.C.  80a-6(c). 

'The  Flex  Funds,  Investment  Comparv  ,^ct  Rel 
Nos.  19008  (Oct.  8.  1992)  57  FR  47361  (Oct.  15. 
1992)  (Notice  of  Application)  and  19074  (Nov  3 
1992)  52  SEC  Docket  3632  (Order):  Invesco 
Treasurer's  Series  Trust,  Investment  Company  Act 
Rel.  Nos.  20503  (Aug.  25.  1994)  59  FR  45054  (Aug. 
31,  1994)  (Notice  of  Application)  and  20564  (Sep 
20, 1994)  57  SEC  Docket  1298  (Order):  Kidder 
Peabody  Premium  .\ccount  Fund  and  Kidder 
Peabody  Government  .Money  Fund.  Inc.  Investment 
Company  Act  Rel.  Nos.  20527  (Sep.  2. 1994)  59  FR 
46873(Sep.  12,  1994)  (Notice  of  Application)  and 
20586  (Sep.  28,  1994)  57  SEC  Docket  20986  (Order): 
ACM  Institutional  Reser\'es,  Inc..  Investment 
Company  Act  Rel.  Nos.  20574  (Sep  26,  1994)  59  TO 
50312  (Oct.  3,  1994)  (Notice  of  Application)  and 
20645  (Oct.  21,  1994)  57  SEC  Docket  2705  (Order); 
A.T.  Ohio  Municipal  Money  Fund  and  The  Victory 
Funds.  Investment  Companv  Act  Rel.  Nos.  20811  ' 
(Dec.  29.  1994)  60  FR  2166  (Jan.  6.  1995)  (Notice 
of  Application)  and  2085<(Jan.  24. 1995)  (Order) 


"Investment  Company  Act  Rel.  No.  9989  fNov  3 
1977)  (42  FR  58400  (Nov.  9. 1977)  (adopting  rule 
24f-2).  '^     * 

'Investment  Company  Act  Rel.  No.  13624  (Nov 
14.  1983)  (48  FR  52433  (Nov.  18.  1983)  (adopting 
amendments  to  rule  24f-2). 

'"This  provision  would  be  substantiallv  the  same 
as  rule  16a-3(h)  under  the  Securities  Exchange  Act 
of  1934  (17  CFR  240.168-3),  which  governs  filing 
of  periodic  reports  of  beneficial  ownership  of  stock 
(Forms  3.  4,  and  5)  by  certain  corporate  "insiders." 
Sec  Securities  Act  Rel.  No.  6389  IMar.  8.  1982)  (47 
FR  1125-01  (Mar.  16, 1982))  (adopting  rule  16a- 
3(h)). 

"The  a.T^endments  would  change  the  de^dlipes 
for  filing  Rule  24f-2  Notices  from  six  months  and 
two  months  to  180  days  and  60  days,  respectively. 
See  infra  "Calculation  of  Time  Periods." 

"The  term  "direct  trans.mission"  means  the 
transmission  of  electronic  submissions  via  a 
telephonic  communication  session.  17  CFR 
232.11(b). 

"Regulation  S-T  provides  that  if  an  electronic 
filer  in  good  faith  attempts  to  file  a  docume.nt  in  a 
timely  manner  but  the  filing  is  delayed  due  to 
technical  difficulties  beyond  the  filer's  control,  thr 
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B.  Dividend  Reinvestment  Sh<nvs 

Shfires  issued  in  connection  with 
dividend  reinvestment  plans  {"DRIP 
shares")  generally  are  not  treated  as 
"sales"  of  stodt  for  purposes  of 
registration  requirenients  under  the 
Securities  Act.'*  and  many  funds 
typically  do  not  include  DRIP  shares  as 
"sales"  for  purposes  of  rule  24f-2.  Some 
of  these  funds,  however,  include  DRIP 
shares  in  determining  the  amount  of 
shares  redeemed  during  the  fiscal  year 
fur  purposes  of  rule  24f-^'s  netting 
provision.  This  method  of  counting 
shares  is  inconsistent  with  the  pxupose 
of  the  netting  provision,  which  was 
inteoded  to  recognize  that  a  substantial 
portion  of  sfaares  being  registered  were 
issued  to  replace  redeemed  shares  that 
had  previously  been  registered  under 
the  Securities  Act.'"" 

The  Commis.sioii  proposes  to  amend 
ade  24f-2  to  require  funds  taking 
advantage  of  the  rule's  netting 
provisions  to  include  DRIP  shares  When 
determining  the  amount  of  shares  sold 
and  redeemed  during  the  fiscal  year."* 
This  amendment  would  ensure 
consistent  treatment  of  DRIP  shares 
without  imposing  the  recordkeeping 
burdens  that  might  accompany  a 
requirement  that  these  shares  be 
excluded  fiom  redeemed  shares  for 
purposes ol  rule  24f-2's  netting 
provision.  Comment  is  requested  on 
alternative  approaches  that  would 
prevent  inconsistent  treatment  of  DRIP 
shares  under  rule  24f-2's  netting 
provisions.  One  approach  would  require 
funds  to  deteniiine  the  ratio  of  DRIP 
shares  issued  during  the  period  to 
shares  sold  in  transactions  registered 
under  the  Secrurities  Act  and  to  apply 
that  ratio  to  determine  the  amoxint  of 
redeemed  shares  that  would  be  available 
under  the  rule's  netting  provi.sion. 

C.  Mergers  and  Other  Business 
Combinations 

Paragraph  (b^.l)  of  ru'r  24f-2  (17  CFR 
270.24f-2(b)(3j)  requires  a  hiv.d 
planning  to  cease  operations  to  file  a 
post -effective  &mer:dj7ient  lerminating 
the  Rule  241-2  declaration  and  file  a 


f^loctro.-iic  filar  raay  rM^;'josf  an  adlusimuni  .i;  rhr 
filinj!  dote,  and  tl»«  Cjnmis&ion.  or  tiie  k;,jtf  acr.ng 
pursuant  to  delegs'ad  aulliority.  may  gi.^nt  the 
tequfist  if  it  appsa."  that  such  adjustmRr!  is 
■ippropnatc.  17  CKR  2:i2.U(h) 

'^SBCviriiies  Act  Rel.  Nn.  33-«29  ((uly  29. 1936) 
(II  ra  10057). 

>'•  See  Investment  Cojrpenv  Act  Rf!  N>-)  9EI9 
(lunn  16.  1S77)(42  KR  31781  Uune  23. 137-)J 
(ridupling  the  nntliog  provi<:ion  of  rui*  24«^2  undei 
thn  I.-.veslirent  Company  Act). 

"'T.he  p.-aposed  requlre.Tient  would  not  affetJi  thp 
Conunission's  policy  as  stated  in  Sepuritieii  Act  ReL 
No.  33-4J29  (Jul.  20.  1936):  fund  DRIP  shares  would 
I'c  included  as  salus  o:>iy  for  purposes  of  :ho  netting 
(inuision  of  rule  24f-2. 


Rule  24f-2  Notice  "before  ceasing 
operations. "  In  the  case  of  investment 
company  business  combination 
transactions,  especially  those  involving 
a  liquidation,  merger,  or  sale  of  assets, 
the  operation  of  the  rule  is  unclear. 
While  in  most  cases  opftrati<His  cease 
upon  consummation  of  the  transaction, 
it  may  be  impractical  for  the  fund  to  file 
before  the  transaction  since  sales  and 
redemptions  may  be  occurring  until  the 
time  of  the  transaction.  In  addition, 
paragraph  (bK3)  is  silent  as  to  the 
applicability  of  the  netting  pro\isions  of 
paragraph  (c)  when  a  fund  files  a  Rule 
24f-2  Notice  in  connection  with  ceasing 
operations. 

The  Commission  is  proposing  to 
amend  rule  24f-2  to  delete  the 
requirement  that  a  fund  file  its  final 
Rule  24f-2  Notice  prior  to  ceasing 
operations  and.  in  its  place,  provide  that 
if  a  fund  ceases  operations,  the  date  it 
ceases  operations  is  the  end  of  its  fiscal 
year  for  purposes  of  rule  24f-2.  As  a 
result,  a  fimd  (or  its  successor)  would 
have  to  file  a  final  Rule  24f-2  Notice 
within  180  days  after  ceasing  operations 
and  pay  registration  fees  on  all  shares 
sold  during  the  fiscal  year.  If  a  fund  files 
the  Rule  24f-2  Notice  within  sixty  days 
after  ceasing  operations,  it  would  be 
permitted,  under  paragraph  (c),  to  net 
redemptions  made  during  the  period 
after  the  end  of  the  last  fiscal  year 
against  sales  duiring  that  period.''' 

For  funds  involved  in  certain  business 
combination  transactions,  Te\ised 
paragraph  (b)(3)  would  specify  that  a 
fund  ceases  operations  for  purposes  of 
rule  24f-2  on  the  date  that  the  fund's 
assets  are  distributed  in  a  hquidatioa. 
the  effective  date  of  a  merger,  or,  when 
there  has  been  a  sale  of  all  or 
substantially  all  of  the  fund's  assets,  the 
date  those  assets  are  transferred.  The 
revised  paragraph  would  also  clarify 
that  certain  other  transactions — 
transactions  for  the  purpose  of  cnanging 
the  fund  s  state  of  incorporation  or  form 
of  organization — would  not  result  in  the 
company  ceasing  operations.'*  Instead, 
under  this  tj'pe  of  reorganization  the 
successor  company  would  succeed  to  all 


' '  This  Approach  is  similar  to  that  taken  m  rule 
8f-I  under  the  1940  Act  (17  CFR  270.8f-l).  which 
requires  s  registered  investment  conifiany  winding 
up  its  affairs  or  'oeing  merged  into  or  consolidated 
with  another  isvestment  coir.pany  to  file  an 
applicatian  for  an  order  declaring  that  the  company 
has  cPBticd  to  be  a  registered  investment  oompatiy 
after  the  transaction  has  occurred. 

"Tbe^e  transactions  would  be  limited  to  those 
reorganlaations  under  which  the  successor  issuer  is 
perraitted  to  succeed  to  the  registration  stdtemcnt 
of  the  fund  ander  rule  414  of  Regulation  C  of  trie 
Securities  Act  (17  CFR  230.414).  This  provision 
would  codify  a  longstanding  staff  interpretation  of 
rule  24f-2(bK3).  Sec,  e.g..  LoHTy  Market  Timing 
Fund.  Inc.  (pub.  avail,  jian.  9,  1985);  Frank  RusseH 
Investment  CaiR^uny  (pub.  uvail.  Dec.  3.  1984). 


assets  and  liabilities  of  the  fund, 
including  the  registration  fee  liabihties 
(net  of  any  redemption  credits)  under 
rule  24f-2.«» 

D.  Calculation  of  Time  Periods 

The  Commission  is  proposing  to 
revise  paragraphs  (b)(1)  and  (c)  of  Rule 
24f-2  to  replace  the  "six  month"  and 
"two  month"*  time  periods  with  "180 
day"  and  "60  day"  time  periods, 
respectively.  The  current  rule's 
references  to  "months"  has  resulted  in 
different  periods  depending  upon  the 
months  involved  and  is  inconsistent 
with  the  timing  provisions  in  other 
Commission  rules.-''  This  has.  on 
occasion,  caused  some  confusim  among 
funds  about  determining  filing 
deadlines.  To  further  clarify  how  to 
calculate  time  periods,  a  new  paragraph 
(e)  would  be  added  to  the  rule 
specifying  that  the  first  day  of  \hp  time 
periods  is  the  first  calendar  day  o:  the 
fiscal  year  following  the  fiscal  year  for 
which  the  Rule  24f-2  Notice  is  filed. 
The  Commission  is  propo^ng  similar 
amendments  to  rule  24f-l,  which 
permits  funds  with  effective  registration 
statements  to  file  a  notification  that  has 
the  effect  of  registering  shares  sold  in 
excess  of  the  number  of  shares 
previously  registered.-' 

III.  Form  24F-2 

Rule  24f-2  currently  specifies  the 
information  which  funds  must  include 
in  a  Rule  24f-2  Notice,  but  generally 
does  not  require  that  the  information  be 
presented  in  any  particular  format.22 
The  Commission  believes  that  a 
standard  form  for  Rule  24f-2  Notices 
will  facilitate  the  calculation  of  fees  due 
under  rule  24f-2  and  reduce  errors  in 
the  calculation  of  filing  fees.  The 
Commission's  ability  to  process  Rule 
24f-2  Notices  and  detect  erroi^  should 
also  be  improved  by  a  standard  form. 

Proposed  Form  24F-2  consists  of 
twelve  items.^'  The  first  four  items 


'"Rule  414(b1 117  CFR  2S0.414{bT)  requms  the! 
the  succession  result  in  the  successor  issuer 
acquiring  all  of  the  assets  of  and  essuming  «11  of  the 
habilities  and  obligdtio.is  of  the  issuer.  In 
combinations  other  than  this  type  of  reorganization, 
while  the  successor  company  would  succeed  to  the 
fund's  registratton  fee  Habihiies  (as  it  would  all 
other  liabilities),  it  may  only  use  the  fund's 
redemption  credits  against  the  fund's  registration 
fee  liabihties — not  those  of  the  succes.soi  compeny 

"See.  e.g..  rule  485  under  the  Securities  Act  (17 
CFR  230.48.S). 

• '  The  six  month  time  periods  referred  to  in 
paragraphs  (a)  and  (c)  of  the  rule  (17  CFR  270.24f- 
".(a).  270.24f-l(c))  would  be  cha.iged  to  IbO  days. 

"  Paragraph  (b((l)  ofrhe  rule  currently  speciRes 
the  information  that  mast  appear  in  a  Rule  24f-2 
Notice.  Molt  of  these  items  would  be  deleted  from 
the  rule  if  bhe  form  is  adopted. 

-"The  proposed  Form  also  contains  several 
instructions  concerning  completion  and  filing  of  the 
F«»nn  which  incorporate  prowisions  nf  the  rule.  For 


require  basic  identifying  information: 
The  name  and  address  of  the  fund;  the 
class  of  shares  or  series  to  which  the 
fifing  relates; "  the  Securities  Act  file 
number  of  the  registration  statement  on 
which  the  shares  are  registered;  and  the 
last  day  of  the  fiscal-year  for  which  the 
Rule  24f-2  Notice  is  filed. 

Items  5  and  6  would  be  completed 
only  if  the  fund  fails  to  file  its  Rule  24f- 
2  Notice  within  180  days  after  its  fiscal 
year  end.  In  such  cases,  the  fund's 
declaration  to  rqgister  an  indefinite 
number  of  shares  is  terminated  on  the 
next  busiiie.ss  day.-'  As  imder  the 
current  rtilc  such  fimd  must  file  a 
separui,.  j  orui  24F-2  with  respect  to 
sales  Ol  secrririas  made  pursuant  to  the 
declaration  during  (1)  the  fiscal  year  for 
which  the  notice  was  not  timely  filed, 
and  (2)  the  period  after  the  close  of  the 
fiscal  year  but  before  the  declaration 
was  terminated.  Item  5  would  require 
the  fund  to  indicate  whether  the  form  is 
being  filed  for  purposes  of  reporting 
securities  sold  after  the  close  of  the 
fiscal  year  but  before  termination  of  the 
fund's  Rule  24f-2  declaration.  The  fund 
would  report  the  date  of  termination  of 
its  Rule  24f-2  doclaration  in  Item  6. 
Items  7  through  11  would  require 
funds  to  identify  the  shares  sold  during 
the  fiscal  year  for  which  registration  fees 
have  previously  been  paid  or  which 
must  be  accounted  for  in  determining 
the  fee  payable  with  the  Rule  24f-2 
Notice.  This  information  is  substantially 
the  same  as  that  currently  required  bv 
a  Rule  24f-2  Notice.^*  The  only 


example.  Instruction  A.3  incorpor«!es  the  proposed 
amendments  to  paragtaph  (b)(3)  of  rule  24f-2 
rngarding  the  filing  reijuiremenls  for  companies  that 
•.ease  operations,  and  Instruction  D.3  incorporates 
proposed  paragiaph  (Q  of  rule  24f-2.  under  which 
a  form  would  be  deemed  timely  filed  if  the  fund 
eslablish«s  that  it  timely  transmitted  the  form  to  a 
third  party  that  gupraijteed  delivery  no  later  than 
the  re()u;rf(kfiiing  date. 

•••The  proposed  instructions  clarify  how  the  rule 
applies  to  funds  that  ojffer  more  than  one  cfass  or 
series  of  securities.  Instruction  A. 3  of  the  form 
ir.Hkes  it  clear  that  an  issuer  may  file  a  single  Rale 
24f-2  Notice  for  more  than  one  class  or  series, 
provided  each  class  or  series  has  the  same  fiscal 
year  end  and  is  registered  on  the  same  Securities 
Act  registration  statenirait.  See  Letter  to  Registrant, 
Feb.  25,  1994.  at  3  (heieinafter.  1994  Generic 
Commer.l  Letter).  This  instruction  would  not  affect 
the  method  of  allocating  expenses  among  multiple 
cla.sses  of  funds  in  accordance  with  existing  orders 
or  proposed  rule  18f-3  under  the  1940  Act;  a 
multiple  class  fund  could  net  credits  for 
redemptions  of  shares  of  one  class  against  sali;s  of 
shares  of  another  class  only  if  the  fund's  exempt!  ve 
order  or  plan  under  rule  18f-3  treats  federal 
securities  registration  fees  as  a  fund  expense  and 
does  not  provide  for  the  allocation  of  those  fees  on 
a  class  by  class  basis.  See  Investment  Company  Act 
Rel.  No.  19955  (Dec.  IS.  1993)  (58  FR  68074  (Dec. 
23, 1993))  (proposing  rule  18f-3). 

^'Rule  24f-2(b)(2)  (17  CFR  270.24f-2(b)(2|). 

'•The  information  to  be  provided  in  items  7  and 
8  is  not  required  to  determine  the  fee  due.  although 
rule  24f-2  currently  reoaires  funds  to  report  this 


significant  change  would  be  that  the 
form  would  require  information 
concerning  DRIP  shares.  This  item 
reflects  the  proposed  amendment  to 
paragraph  (c)  of  Rule  24f-2,  which 
would  require  funds  to  include  all 
securities  issued  pursuant  to  DRIPs  in 
the  fund's  aggregate  sales  for  purposes 
of  calculating  registration  fees  under  the 
rule's  netting  provisions.-^ 

Proposed  item  12  is  a  work  sheet  for 
calculating  the  fee  payable  with  the 
notice.  The  fee  calculation  is  presented 
in  tabular  format  to  facilitate  the 
Conunission  staffs  review  of  filing  fees 
for  purposes  of  determining  whether  a 
fund  has  paid  the  appropriate  amount. 
The  work  sheet  contains  seven  hne 
items: 

(i)  The  aggregate  sale  price  of 
securities  sold  during  the  fiscal  year  in 
reliance  on  Rule  24f-2: 

(ii)  The  aggregate  price  of  DRIP  shares 
(if  not  included  in  (ij); 

(iii)  The  aggregate  price  of  shares 
redeemed  or  repurchased  during  the 
fiscal  year; 

(iv)  The  aggregate  price  of  shares 
redeemed  or  repurchased  and 
previously  applied  as  a  reduction  to 
filing  fees  pursuant  to  Rule  24e-2;  ^^ 

(v)  The  net  aggregate  sale  price  of 
securities  sold  during  the  fiscal  year  in 
reliance  on  Rule  24f-2  (line  (i),  plus  line 
(ii),  less  fine  (iii),  plus  line  (iv)); 

(vi)  The  multiplier  to  be  used  to 
determine  the  fee;  •^^  and 


information  in  annual  notices.  This  information 
assists  the  Commission  staff  and  fund  compliance 
personnel  in  determining  whether  the  issuer  has 
complied  with  the  registration  requirements  of  the 
Securities  Act  for  shares  other  than  those  that  are 
covered  by  the  fund's  rule  24f-2  declaration. 

-'Instruction  B.5  would  clarify  that  this  item 
should  be  completed  only  if  the  issuer  is  using  the 
netting  provision  of  rule  24f-2(c)  to  calculate  its 
registration  fee.  For  further  discussion  of  the 
proposed  amendment,  spe  supm  "Dividend 
Reinvestment  Shares." 

»  Section  24(e)(1)  of  the  1940  Act  permits  a  hind 
to  file  a  post-effective  amendment  to  its  Securities 
Act  registration  statement  to  incjease  the  number  of 
securities  registered.  Rule  24p-2  provides  that  the 
fee  to  be  paid  at  the  time  of  filing  such  post- 
effective  amenciment  will  be  based  on  the 
maximum  aggregate  offering  price  at  which  the 
additional  securities  will  be  offered.  This  filing  fee 
may  be  reduced  by  the  amount  of  securities 
redeemed  or  repurchased  by  the  issuer  in  its 
previous  fiscal  year,  provided  the  issuer  did  not  use 
those  redemptions  or  repurchases  under  the  netting 
provisions  of  rule  24f-2.  Conversely,  the  i.ssuer  may 
not  count  redemptions  and  repurchases  used  to 
reduce  the  filing  fee  under  rule  24e-2  for  purposes 
of  netting  under  rule  24f-2. 

-"In  the  act  making  appropriations  for  the 
Conunission  for  fiscal  1994.  Congress  increased  the 
rate  of  fees  prescribed  by  section  6(b)  of  the 
Securities  Ad  from  one  fiftieth  of  one  percent  to 
one  twenty-ninth  of  one  percent  Pub.L  103-121 
(Oct.  27, 1993).  Congress  extended  the  increased  fee 
for  fiscal  year  1995.  Pub.L  103-352  (Oct.  13,  1994). 
The  current  fee  rate  will  be  in  effect  through 
September  30. 1995,  unless  further  extended  by 
Congress:  otherwise,  the  rate  will  reven  to  one 


(vii)  The  fee  due  (line  (i)  (if  the 
iietting  provision  is  not  used)  or  line  (\ ) 
(if  the  netting  provision  is  used) 
multiplied  by  fine  (vi)).3o 
Funds  would  complete  lines  (ii),  (iii). 
(iv).  and  (v)  only  if  the  fund  is  using  the 
rule's  netting  provision.  Thus,  the  work 
sheet  can  be  used  whether  or  not  the 
fund  is  using  the  rule's  netting 
provision. 

The  work  sheet  provided  in  Item  12 
is  similar  to  the  method  for  reporting 
the  calculation  of  Rule  24f-2  fees  on  the 
EDGAR  system.  Under  the  EDGAR 
system,  an  electronic  filer  is  required  to 
prepare  a  header  for  each  Rule  24f-2 
Notice.  The  header  contains  certain 
filing  fee  information  that  is  included  in 
tlie  accompanying  Rule  24f-2  Notice. 
The  Commission's  computer  systems 
are  programmed  to  "check"  the  filer's 
fee  calculation  based  on  the  information 
provided  in  Lhe  header.  If  the  computer 
cannot  verify  the  fee  calculation. 
Commission  staff  review  the 
accompanying  notice  to  determine  the 
source  of  the  error.  As  proposed.  Form 
24F-2  would  not  alter  the  headers  for 
EDGAR  filings.  The  Commission 
requests  comment  whether  it  should 
modify  its  systems  to  permit  computer 
verification  of  the  fee  calculation  based 
on  information  in  the  notice  rather  than 
the  header,  thus  avoiding  the  need  for 
filers  to  duplicate  information. 

IV.  General  Request  for  Comments 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
proposed  rule  changes  and  the  proposed 
new  form  that  are  the  subject  of  this 
Release,  to  suggest  additional  changes 
(including  changes  to  provisions  of  the 
rules  that  the  Commission  is  not 
proposing  to  amend),  or  to  submit 
comments  on  other  matte.'s  that  might 
have  an  effect  on  the  proposals 
described  above,  are  requested  to  do  so. 
Conunenters  suggesting  alternative 
approaches  are  encouraged  to  submit 
proposed  rule  text. 

V.  Cost/Benefit  Analysis 

The  rule  amendments  and  new  form 
proposed  today  would  clarify  the 
operation  of  rule  24f-2  and  would  nuiki; 
the  rule's  filing  deadhnes  more  fiexible 
under  certain  circumstances.  The 


fiftieth  of  one  percent.  Instruction  C.4  to  the  Form 
would  remind  funds  to  determine  the  current  fei- 
rate  prior  to  filing,  since  the  form  may  not  be 
accepted  for  filing  if  the  law  requires  the  fee  lo  ht- 
calculati'ii  at  a  rate  higher  than  that  used  by  the  fili^r^ 
and  an  overpayment  may  result  if  the  statutory  ti:ti- 
in  effect  is  lower  than  the  rate  on  the  form. 
'"Instruction  C.2  specifies  that  the  SlOO 
minimum  fee  prescribed  by  section  6(b)  of  the 
Securities  Act  does  not  apply  to  fees  payable  unrtii 
rule  24f-2.  This  provision  would  also  be 
incorporated  into  paragraph  (c)  of  the  rule. 
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addition  of  paxagraph  (f)  to  rule  241-2 
would  provide  a  means  for  companies 
to  av  oid  late  filings,  which  can  result  in 
significant  costs  to  companies.  This 
provision  would  relieve  companies  of 
the  cost  of 'preparing  applications  for 
exemption  from  the  provisions  of  the 
rule  and  would  relieve  the  Commission 
of  the  cost  of  reviewing  such 
applications.  Other  proposed  revisions 
to  rule  24f-2  are  intended  to  clarify  the 
operation  of  the  rule  when  an 
extraordinary  business  transaction 
occurs  such  as  a  merger  or  liquidation. 
The  change  in  use  of  days  rather  than 
months  to  measiue  the  filing  deadlines 
under  rules  24f-l  and  24f-2  would,  in 
most  cases,  shorten  the  period  to  make 
required  filings  by  a  day  or  two.  and 
thus  could  be  viewed  as  a  "cost."  The 
Commission  believes,  however,  that  this 
"cost"  is  outweighed  by  the  added 
certainty  and  uniformity  that  such  a 
change  would  brin^  to  the  operation  of 
the  rule.  Proposed  Form  24F-2  would 
ensure  that  hinds  provide  consistent 
informati(xi  in  their  Rule  24f-2  Notices 
and  would  facilitate  the  staffs  review  of 
annual  notices.  The  Commission 
believes  that  the  standard  form  and  the 
interpretive  guidance  will  reduce  the 
burden  of  preparing  and  reviewing  Rule 
24f-2  Notices.  The  Commission  invites 
specific  comment  on  its  assessment  of 
the  costs  and  benefits  with  respect  to 
today's  proposals,  including  estimates 
of  any  costs  and  benefits  f>erc(rived  by 
comm  enters. 

VI.  Summary  of  Regulatory  Flexftility 
Act  .Analysts 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Act 
Analysis  in  accordance  with  5  U.S.C 
603  regarding  the  proposed 
amendments.  The  analysis  explains  that 
the  proposed  form  and  amrnd.Tients 
would  result  in  a  reduction  of  rejxirtlng 
and  compliance  requirements  for  small 
entities.  The  proposed  amendments 
would  clarify  several  issues  that  have 
arisen  in  connection  with  rale  24f-2. 
and  the  proposed  from  would  facilitate 
preparation  of  accurate  Rule  24f-2 
Notices.  The  analy^  states  that  there 
are  no  alternative  means  to  achieve  the 
objectives  of  the  proposed  form  and 
amendments.  A  copy  of  the  Initial 
Regulatory  Flexlbihty  Act  Analysis  may 
be  obtained  by  contacting  Karen  J. 
Gamett,  Mail  Stop  10-6.  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
N.VV.,  Washington.  D.C  20549. 


Text  of  Proposed  Rule  Amendments 
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Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble.  Title  17  Chapter  11  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

Part  270— {AMENDED] 

1.  The  authority  citation  for  part  270 
continues  to  read  in  part  as  follows: 

Authority:  15  U.SC.  80a-t  et  seq..  luniess 
otherwise  noted 


§§270.24f-1  and  270.241-2    [Amended] 

2.  The  authority  citations  following 
§§  270.24f-l  and  270.24f-2  are 
removed. 

§270.241-1    [Amended] 

3.  By  amending  §  270.241-1, 
paragraphs  (a)  and  (c),  by  revising  the 
phrase  "6  months"  to  read  "180  days". 

4.  By  amending  §  270.24f-2  by 
revising  paragraphs  (b)(1),  (b)(3).  and  (c) 
and  by  adding  paragraphs  (e)  and  (f)  to 
read  as  follows: 

§  270.241-2    Registration  under  the 
Securities  Act  of  1S33  of  an  Indefinite 
number  of  certain  tnvestnient  company 
securities. 

*         *         *         *        • 

(li)(l)  If  an  issuer  has  filed  a 
registration  statement  or  post-effective 
amendment  with  a  declaration 
authorized  by  pare^raph  (a)(1)  of  this 
section,  it  shall,  with  respect  to  such 
registration  statement  and  within  180 
days  after  the  close  of  any  fiscal  year 
during  which  such  declaration  was  in 
effed.  file  five  copies  of  a  notice  ("Rule 
24f-2  Notice")  with  the  Commission. 
The  Rule  24f-2  Notice  shall  be  filed  on 
Form  24F-2  (17  CFR  274.24)  and  shall 
be  prepared  in  accordance  with  the 
requirements  of  the  form.  The  Rule  24  f- 
2  Notice  shall  be  accompanied  by  an 
opinion  of  counsel  indicating  whether 
the  securities  the  registration  of  which 
the  notice  makes  definite  in  number 
were  legally  issued,  fully  paid,  and  non- 
assessable, and  the  additional  filing  fee, 
if  any,  specified  in  paragraph  (cj  of  this 
section. 
»        *        •        *        « 

(3)  For  purposes  of  this  section,  if  a 
registrant  ceases  operations,  the  date  the 
registrant  ceases  operations  shall  be 
deemed  to  be  the  close  of  its  fiscal  year. 
In  the  case  of  a  liquidation,  merger,  or 
sale  of  all  or  substantially  all  of  the 
registrant's  assets,  the  registrant  shall  be 
deemed  to  have  ceased  operations  for 
purposes  of  this  section  on  the  date  all 


or  substantially  all  of  the  registrant's 
assets  are  distributed,  the  date  the 
merger  becomes  effective  under  state 
law,  or  the  date  the  assets  are 
transferred;  provided,  howev^-,  that  a 
registrant  whose  registration  statement 
is  succeeded  to  by  another  registrant  in 
a  transaction  described  by  §  230.414  of 
this  chapter  shall  not  be  deemed  to  have 
ceased  operations. 

(c)  A  Rule  24f-2  Notice  shall  be 
accompanied  by  the  payment  of  a  filing 
fee  with  respect  to  the  securities  sold 
during  the  fiscal  year  in  reliance  upon 
registration  pursuant  to  this  section  and 
shall  be  based  upon  the  actual  aggregate 
sale  price  for  which  such  securi'ies 
were  sold.  Tlie  filing  fee  shall  be 
calculated  in  the  manner  specified  in 
section  6(b)  of  the  Securities  Act  of  1933 
and  the  rules  and  regulations 
thereunder,  except  that  the  minimum 
filing  fiee  required  under  section  6(b) 
shall  not  apply  to  fees  due  under  this 
section.  When  the  Rule  24f-2  Notice  is 
filed  not  later  than  60  days  after  the 
close  of  the  fiscal  year  during  which 
such  securities  were  sold  pursuant  to 
this  section,  the  fifing  fee  to  be  paid  as 
to  such  securities  shall  be  the  fee.  if  any. 
calculated  in  the  manner  specified  in 
section  6(b)  of  the  Securities  Act  of  1933 
except  that,  for  the  purposes  of  such 
calculation,  such  fee  shall  be  based 
upon  the  actual  aggregate  sale  price  for 
which  securities  (including,  for  this 
purpose,  all  securities  issued  pursuant 
to  a  dividend  reinvestment  plan)  were 
sold  during  the  issuer's  previous  fiscal 
year,  reduced  by  the  difference  between 

(1)  The  actual  aggregate  redemption  or 
repurchase  price  of  such  securities  of 
the  issuer  redeemed  or  repurchased  by 
the  issuer  during  such  previous  fiscal 
year;  and 

(2)  The  actual  aggregate  redemption  or 
repurchase  price  of  such  redeemed  or 
repurchased  securities  previousfy 
applied  by  the  issuer  pursuant  to 

§  270.24e-2(a)  in  filings  made  pursuant 
to  section  24(eKl)  of  the  Investment 
Company  Act  of  1940. 
***** 

(e)  To  determine  the  date  on  which  a 
Rule  24f-2  Notice  must  be  filed  with  the 
Commission  under  paragraph  (b)(1)  of 
this  section  or  the  date  that  a  Rule  24f- 
2  Notice  must  be  filed  in  order  to  permit 
the  issuer  to  calculate  the  fee  due  in 
accordance  with  the  second  sentence  of 
paragraph  (c)  of  this  section,  the  first 
day  of  the  IBO  day  or  60  day  period,  as 
the  case  may  be,  shall  be  the  first 
calendar  day  of  the  fiscal  year  following 
the  fiscal  year  for  which  the  Rule  24f- 
2  Notice  is  to  be  filed. 

Note  to  Paragraph  le):  For  e.xajnplc.  a  Rule 
24f-2  Notice  iot  a  ilscal  year  ending  on  June 
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30  must  be  filed  no  later  than  December  28 
or.  if  tlie  issuer  calculates  the  fee  due  in . 
accordance  with  the  second  sentence  of ' 
paragraph  (ci  «o  later  than  August  29.  If  fhe 
last  day  of  the  period  falls  on  a  non-busine«s 
day  (a  Saturday,  Sunday  or  federal  holidayj, 
the  period  shaU  end  on  the  first  business  day 
thereafter,  as  provided  by  §  :,J70.02. 

(0  The  date  of  filing  of  a  Rule  24f-2 
Notice  with  the  Commission  shall  be  the 
date  on  which  the  Rule  24f-2  Notice  is 
actually  received  by  the  Commission: 
provided,  however,  that  other  than  in 
the  case  of  a  Rule  24f-2  Notice  filed  by 
direct  transmission  (as  such  term  is 
defined  in  rube  11  of  Regulation  S-T  (17 
CFR  232.11  j)  a  Rule  24f-2  Notice 
received  by  th«<:ommission  after  the 
date  due  under  either  paragraph  (b)(l ) 
or  paragraph  (c)  of  this  section  shall  be 
deemed  to  have  been  timely  filed  if  the 
issuer  establisJies  that  the  Rule  24f-2 
Notice  had  been  transmitted  timely  to  a 
third  party  company  or  governmental 
entity  providing  delivery  services  in  the 
ordinary  course  of  business,  which 
guaranteed  deliver}-  of  the  Notice  to  die 
Commis.sion  m  later  than  the  required 
filing  date.        I 

Part  274- {AMENDED] 

5.  The  authority  citation  for  part  274 
continues  to  m^d  as  follows: 

Authority:  15  \SS.C.  fiOa-1  e<  seq..  unless 
otheiT*ise  noted 

e.  Section  2r«.24  and  Form  24F-2  are 
added  to  read  ik  follows: 

Note:  The  text  (>f  Fomi  24F-2  does  not 
anpf,ar  in  the  Co  ^e  of  Federal  Regulations.  A 
copy  of  Form  24  =1-2  is  attached  as  Appendix 

1  to  this  docunif  iL 

§  274.24    Form  24F-2,  annual  notice  of 
securities  sold  pursuant  to  registration  of 
an  indefinite  number  of  certain  Investment 
company  securities. 

Form  24F-2  shall  be  u.sed  as  the 
annual  report  filed  by  face  amount 
certificate  companies,  open-end 
management  c(  nipaiiies,  and  unit 
investment  tra;  Is  pursuant  to  §  270.24f- 

2  for  reporting  iecurities  sold  duriiig  the 
Hscai  year. 

By  tht  Commif  !iion 
Dated:  Februar,|l.  1995. 
Margaret  H.  McFnriand, 

Deputy  Secretary 


3.  Investment  Company  Act  File  Number 


Securities  Act  File  Number 

4.  Last  day  of  fiscal  year  for  which  this  notice 
is  filed: 


A|)ipe«dixl 

Form  24F-2 — An  lual  Notice  of  Securities 
Sold  ^nrsuant  to  ItuJe  24f-2 

Rnad  instructioris  at  end  of  Form,  before 
preparing  Form.  Please  print  or  type. 

1.  Name  and  address  of  issuer: 

2.  Name  of  each  series  or  class  of  funds  few 
which  this  notice  ^8  filed: 


5.  Check  box  if  diis  notice  is  being  filed  more 
than  180  days  after  the  close  of  the  issuers 
fiscal  year  (ox  purposes  of  reporting  securities 
sold  after  the  close  of  tbe  fiscal  year  but 
before  termination  of  the  i.'jsuer's  24f-2 
declaration:  I  ) 

6.  Date  of  tennioation  of  issuer's  declaration 
under  rule  24f-ya)(l ),  if  applicable  (see 
Instruction  A.S): 


8.  Number  and  aggregate  sale  price  of 
securities  registered  during  the  fiscal  year 
other  than  pursuant  to  rule  24f-2: 


9.  Number  and  aggregate  sale  price  of 
securities  sold  during  the  fiscal  year  in 
reltance  upon  registration  pursuant  to  rule 

24f-2: 


10.  Number  and  aggregate  sale  price  of 
securities  issued  during  tbe  fiscal  year  in 
connection  with  dividend  reinvestment 
plans,  if  applicshie  (see  Instruction  B.5): 


11.  Number  and  aggregate  sale  price  of 
securities  sold  during  the  fiscal  year 

12.  Colrulation  of  registration  fee: 

(i!  Ap^egHie  sale  pri.e  of  secun 
ties  sold  during  the  fiscal  j-ear 
in  ntliance  on  rule  24f-2  (from 

.   Item  9): , j_ 

fii)  Aggregate  price  of  shares  is-       ~ 
sued  in  connection  inrith  divi- 
dend reinvestment  plans  (from 
Item  10,  if  appiltabJe).  ♦ 

(iii)  Ag^iegate  pru:e  of  shares  re- 
deenied  or  repurchased  during 
the  fiscal  year  (if  applicable):  ...      r 

(iv)  Aggregate  price  of  shares  re- 
deomed  or  repurchased  and  ap- 
plied as  a  reduction  to  filing 
fees  pursuant  to  rule  24e-2  (if 
applicable):  .,. 

(v)  Net  aggregate  sale  price  of  se- 
curities sold  during  the  fiscal 
year  in  reliance  on  rule  24f-2 
iline  (i).  plus  line  (ii).  less  line 
(iii).  plus  line  (sv)|  (if  applica- 
ble);   _ _... . 


(vii)  Fee  due  liine  (vi)  multiplied 
bj'  line  (viiJJ: 

Instruction:  Issuers  should  complete  lines  (ii). 

(Hi),  (ivl  and  (v)  only  if  the  form  is  being  filed 

wHhm  60  days  after  the  close  of  the  issuer's 

fiscal  year.  See  Instruction  C.3. 

13.  Check  box  if  fees  are  being  remitted  to  the 

Commission's  locidmx  depository  as 

described  in  section  3a  of  the  Commission's 

Rules  of  Informal  and  Other  Pirx^dures  f  17 

CFR  202.3a).  |  | 

Dale  of  mailing  or  wire  transfer  of  filing  fees 

to  the  Conunission's  lockbox  depository: 


7.  Number  anc.  aggregate  sale  price  of 
securities  of  liie  same  class  or  series  sold 
during  the  fiscal  year  *«rhich  had  been 
registered  under  the  Securities  Act  of  1933 
other  than  pursuant  to  n:le  24f-2  in  a  prior 
fiscel  j-ear.  but  which  remained  unsold  at  the 
beginning  of  the  fiscal  year: 


SignatuTPs 

This  repoit  has  been  signed  hielow  h;  the 
following  persons  on  behalf  of  the  .>s  ^  and 
in  the  capacities  aed  on  the  dales  .uoicated. 
Hy  (Signature  and  Title)* 


(vi)  Multiplier  prescribed  by  Sec- 
lion  G(b)  under  the  Seciirities 
Act  of  1933  or  other  applicable 
law  or  regulation  (jiee  iiistnjc- 
fion  C5):  ^ 


Date _^ 

•  Please  print  the  name  and  title  of  the 
signii:g  officer  below  the  signature. 

Form  24F-Z— Annual  Notice  of  Securities 
SoM  PoTBuant  to  Rule  24r-2 

Instructions 

A  Ihil'tis  to  I'sfofFon:!  j-tF-2 

1  This  form  shall  l.e  used  fur  annual 
notices  required  by  rule  24f-2  under  the 
Invesiraent  Company  Act  of  1940  ('Act")  |i7 
CFR  270.24f-2l.  Annual  notices  on  this  form 
shdli  be  filed  within  180  days  after  the  cl..se 
of  any  fiscal  year  during  which  the  issuer  has 
in  effect  a  declaiation  to  register  an  indefinite 
number  of  securities  pursuant  to  nile  24f- 
2(a)(1)  of  the  Act.  If  the  notice  is  being  filed 
not  later  than  60  days  aftt^r  the  close  of  tho 
issuer  s  fiscal  year,  the  fees  due  with  the 
notice  may  he  reduced  (see  Inst.n:ctioa  C  "?). 

2  Ii'the  form  contains  insufficient  space 
for  the  infcrmafinn  requin-d  in  anv  itt-m. 
issuers  should  aHhch  additional  pages  as 
neces<.ary  and  indicate  in  the  space  provided 
en  the  form  that  adcitiona!  pages  are' 
attached. 

3.  The  issuer  named  m  Item  1  of  this  form 
IS  the  face  amount  ce-tificate  company,  open- 
end  management  company,  or  unit 
investment  trust  th^  has  filed  a  registration 
statement  under  t.Se  Securities  ."^ct  of  1933 
f  "Securities  Art")  (is  i'SC  778  et  .tpq  | 
containing  a  declaration  Jo  register  an 
indefinite  number  of  securuie>  under  rule 
24f-2(a»{lj  of  the  Act.  if  the  issuer  f  as 
registered  more  than  one  class  or  series  on 
the  same  Securities  Act  rKgistraticn 
statement  the  issuer  may  file  ?  single  Form 
24F-2  for  those  classes  cr  series,  provided 
eflrh  class  or  series  has  the  same  fiscal  year 
end.  issuers  electing  to  calculate  filing  fees 
on  a  class-by-dass  or  senes-by-senes  basU. 
however,  should  include  m  their  filings  a 
separate  Form  24F-2  for  each  class  or  series. 
Ail  classes  and  .series  lor  which  tbe  form  is 
filed  should  be  identified  in  Item  2. 

4.  The  Investment  Co.Tipany  Act  file 
number  reported  in  response  to  Item  3 
should  be  the  number  of  the  issl.jis 
registration  statement  filed  under  the 
Investment  Company  Act  of  1940.  The 


7152 


Federal  Register  /  Vol    60.  No.  25  /  Tuesday.  February  7,  1995  /  Proposed  Rules 


Securities  Act  file  number  in  Item  3  refers  to 
the  registration  statement  filed  to  register  an 
indefinite  number  of  securities  (beginning 
with  either  "2-"  or  "33-"). 

5.  Item  4  requires  issuers  to  report  the  date 
of  the  last  day  of  the  fiscal  year  for  which  the 
notice  is  filed.  In  the  case  of  an  issuer  that 
ceases  operations,  the  date  it  ceases 
operations  is  deemed  the  last  day  of  its  fiscal 
year  for  purposes  of  rule  24f-2. 

6.  Items  5  and  6  should  be  completed  only 
if  the  issuer  fails  to  file  its  Rule  24f-2  Notice 
within  180  days  after  the  close  of  the  issuer's 
fiscal  year.  In  such  cases,  the  issuer's 
declaration  to  register  an  indefinite  number 
of  shares  will  be  terminated  on  the  next 
business  day,  and  the  issuer  should  report 
the  date  it  "ermination  in  Item  6.  All  such 
issuers  .^a.st  file  a  separate  Form  24F-2  with 
respect  to  sales  of  securities  made  pursuant 
to  the  declaration  during  (1)  the  fiscal  year 
for  which  the  notice  was  not  timely  filed,  and 
(2)  the  period  after  the  close  of  the  fiscal  year 
but  before  the  declaration  was  terminated. 
Issuers  should  check  the  box  in  Item  5  only 

if  they  are  filing  the  form  to  report  securities 
sold  during  the  180-rtay  period  after  the  close 
of  the  fiscal  year  but  before  the  declaration 
was  terminated. 

B.  Computation  of  Number  of  Securities 

1.  In  response  to  Items  7  through  11, 
issuers  may  aggregate  sales  and  redemptions 
cf  all  classes  or  series  for  which  the  notice 
is  being  filed.  Issuers  must  aggregate  sales 
prices  within  each  class  or  series.  If  the 
registration  fee  paid  for  securities  reported  in 
Items  7  and  3  was  based  on  the  offering  price 
of  those  securities,  issuers  should  report  the 
offering  price  instead  of  the  sale  price. 

2  Item  7  requires  the  issuer  to  report  the 
number  and  dollar  amount  of  securities  of 
(he  same  class  or  series  as  those  for  which 
the  notice  is  being  filed,  if  any,  which  were 
registered  under  the  Securities  Act  other  than 
pursuant  to  rule  24f-2.  Such  securities  must 
have  been  registered  prior  to  the  fiscal  year 
for  which  the  notice  is  being  filed  and  must 
remain  unsold  at  the  beginning  of  the  fiscal 
year. 

3  Item  8  refers  to  securities  registered 
during  the  fiscal  year  other  than  pursuant  to 
rule  24f-2.  This  item  includes  securities 
registered  during  the  fiscal  year  by  post- 
effective  amendment  pursuant  to  rule  24e-2. 

4.  Item  9  requires  the  issuer  to  report  the 
securities  sold  during  the  fiscal  year  in 
reliance  upon  registration  under  rule  24f-2. 
This  number  must  exclude  securities 
registered  other  than  under  rule  24f-2  which 
were  sold  during  the  fiscal  year,  as  reported 
in  Item  8. 

5.  Item  10  should  be  completed  only  if  the 
issuer  is  using  the  netting  provision  of  Item 
12.  In  such  cases,  the  issuer  should  report  the 
number  and  dollar  amount  of  securities  not 
registered  under  the  Securities  Act  that  were 
issued  during  the  fiscal  year  in  connection 
with  dividend  reinvestment  plans. 

6.  Item  11  should  be  the  sum  of  Items  7 
through  9.  but  should  not  include  Item  10. 
If  the  response  does  not  equal  the  sum  of 
those  items,  the  issuer  should  attach  to  the 
form  an  explanation  of  the  difference. 


C.  Computation  of  Registration  Fees 

1.  Item  12  is  a  work  sheet  for  calculating 
the  filing  fee  due.  Items  12  (i)  and  (ii)  should 
be  the  same  as  the  responses  provided  to 
Items  9  and  10,  respectively. 

2.  The  filing  fee  due  shall  be  calculated  in 
the  manner  specified  in  Section  6(b)  of  the 
Securities  Act  (15  U.S.C.  77{[h]].  Except  as 
provided  below,  fees  shall  be  based  on  the 
actual  aggregate  sale  or  redemption  price  at 
the  date  on  which  the  securities  were  sold  or 
redeemed.  The  SlOO  minimum  fee  prescribed 
by  Section  6(b)  does  not  apply  to  fees  p>ayable 
under  rule  24f-2. 

3.  Lines  (ii).  (iii),  (iv).  and  (v)  of  Item  12 
(netting  provisions)  apply  only  to  issuers  that 
file  the  form  not  later  than  60  days  after  the 
close  of  the  fiscal  year  during  which 
securities  were  sold.  In  such  rs'"i.  the  filing 
fee  shall  be  based  upon  the  net  aggregate  sale 
price  for  which  such  securities  were  sold 
during  the  issuer's  previous  fiscal  year.  Net 
aggregate  sale  price  is  the  actual  aggregate 
sale  price,  plus  the  value  of  shares  issued  in 
connection  with  dividend  reinvestment 
plans,  reduced  by  the  difference  between  (1) 
the  actual  aggregate  redemption  or 
repurchase  price  of  such  securities  of  the 
registrant  redeemed  or  repurchased  by  the 
issuer  during  the  fiscal  year,  and  (2)  the 
actual  aggregate  redemption  or  purchase 
price  of  such  redeemed  or  repurchased 
securities  previously  applied  by  the  issuer 
pursuant  to  rule  24e-2(a)  under  the  Act. 

4.  If  the  issuer's  to'al  redemptions  and 
repurchases  during  the  fiscal  year  exceed  the 
issuer's  sales  during  the  fiscal  year,  the  issuer 
may  report  on  line  (iii)  of  Item  12  only  the 
amount  of  redemptions  equal  to  sales  during 
the  fiscal  year,  as  reported  on  line  (i).  The  net 
aggf^g^te  sales  price  reported  in  line  (v)  of 
Item  12  cannot  be  less  than  zero. 

5.  The  multiplier  for  calculation  of  the 
filing  fee  required  by  line  (vi)  of  Item  12  is 
prescribed  by  Section  6(b)  of  the-  Securities 
Act  As  of  October  13,  1994,  the  multiplier 
was  one  twenty-ninth  of  one  percent  of  the 
maximum  aggregate  offering  price  of  the 
securities  being  registered.  This  multiplier  is 
subject  to  change  from  time  to  time,  without 
notice,  by  act  of  Congress  through 
appropriations  for  the  Commission  or  other 
laws.  Issuers  should  determine  the  current 
fee  rate  prior  to  the  time  of  filing  by  reference 
to  Section  6(b)  and  any  law  or  regulation 
affecting  Section  6(b).  Unless  otherwise 
specified  by  act  of  Congress,  the  fee  rate  in 
effect  at  the  time  of  filing  applies  to  all 
securities  sold  during  the  fiscal  year, 
regardless  of  whether  the  fee  rate  changed 
during  the  year. 

6.  Issuers  are  cautioned  that  rounding  the 
percentage  used  to  compute  the  fee  may 
result  in  payment  of  an  incorrect  amount.  No 
part  of  the  filing  fee  is  refundable.  Fees  must 
be  paid  by  United  States  postal  money  order, 
certified  bank  check,  or  cash.  Issuers  should 
refer  to  rule  0-8  under  the  Act  (17  CFR 
270.0-8)  and  rule  3a  under  the  Commission's 
Rules  of  Informal  and  Other  Procedures  (17 
CFR  202. 3aj  for  instructions  on  payment  of 
fees  to  the  Commission. 

D.  Signature  and  Filing  Form;  Exhibit 

1.  The  form  shall  be  signed  on  behalf  of  the 
issuer  by  an  authorized  officer  of  the  issuer. 


The  issuer  shall  file  five  copies  of  the 
completed  form,  at  least  one  of  which  has 
been  manually  signed,  with  the  Securities 
and  Exchange  Commission,  450  Fifth  Street. 
N.W..  Washington,  DC.  20549. 
Acknowledgement  of  receipt  by  the 
Commission  may  be  obtained  by  enclosing  a 
self-addressed  stamp>ed  postcard  identif^-ing 
the  issuer  and  the  form  filed. 

2.  This  form  must  be  accompanied  by  the 
appropriate  filing  fee  and  an  opinion  of 
counsel  indicating  whether  the  securities 
were  legally  issued,  fully  paid,  and  non- 
assessable, and  payment  of  the  filing  fee.  (See 
paragraph  (b)(1)  of  rule  24f-2.)  A  copy  of  the 
opinion  of  counsel  should  be  attached  to 
each  copy  of  the  form  filed  with  the 
Commission.  Electronic  filers  are  reminded 
that  the  filing  fee  must  reach- the  Commission 
not  later  than  the  day  the  Rule  24f-2  Notice 
is  filed  with  the  Commission. 

3.  This  form  will  be  deemed  filed  with  the 
Commission  on  the  date  on  which  it  is 
actually  received  by  the  Commission.  Except 
in  the  case  of  a  Rule  24f-2  Notice  filed  by 
means  of  "direct  transmission"  (as  such  term 
is  defined  in  rule  11  of  Regulation  S-T  [17 
CFR  232.11).  this  form  shall  be  deemed  to 
have  been  timely  filed  if  the  issuer 
establishes  that  it  timely  transmitted  the  form 
and  required  fees  to  a  third  party  company 
or  governmental  entity  providing  delivery 
services  in  the  ordinary  course  of  business, 
which  guaranteed  delivery  of  the  form  to  the 
Commission  no  later  than  the  required  filing 
date.  The  Commission  will  not  accept  for 
filing  any  form  accompanied  by  insufficient 
payment  for  the  filing  fee.  Forms 
accompanied  by  insufficient  payment  shall 
be  returned  to  the  issuer  for  proper  payment 
and  shall  not  be  deemf  d  filed  until  receipt 
by  the  Commission  of  proper  payment. 

(FR  Doc.  95-2901  Filed  2-6-95;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Chapter  II 
PIN  10I(>-AB57 

Notice  of  Establishment  o(  the  Indian 
Gas  Valuation  Negotiated  Rulemaking 

Committee 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Establishment  of  advisory 
committee. 

summary:  As  required  by  Section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(FACA).  5  U.S.C.  App.,  the  Department 
of  the  Interior  (Department)  is  giving 
notice  of  the  establishment  of  the  Indian 
Gas  Valuation  Negotiated  Rulemaking 
Committee  (Committee)  to  develop 
specific  recommendations  with  respect 
to  Indian  gas  valuation  pursuant  to  its 
responsibilities  imposed  by  the  Federal 
Oil  and  Gas  Royalty  Management  Act  o! 
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1982.  30  U.S.Q  1701  et  seq  (FOGRMA) 
The  Department  has  determined  that  the 
establishmeot  of  this  Committee  is  in 
the  public  interest  and  will  assist  the 
Agency  in  performing  its  duties  under 
FOGRNiA.  Copies  of  the  Committee's 
charter  will  he  filed  with  the 
appropriate  committees  of  Congress  and 
the  Library  ojf  Congress  in  accordance 
with  section  9(c)  of  FACA. 

FOR  FURTHER  INFOR«UTK)N  CONTACT:  Mr. 
Donald  T.  Safit.  Deputy  Associate 
Director  for  Valuation  and  Operations. 
Minerals  Management  S«r\ice.  Royalty 
Management  Program.  P  O.  Box  25165. 
MS-3900.  Danver.  Colorado,  80225- 
0155.  telephone  number  (303)  231- 
3899.  faxnujt*)er(303)  231-3194. 

SUPPtEMENTARY  INFORMATION:  Through 
an  informal  study  group.  MMS  has 
conducted  diiscussions  to  receive  input 
on  the  currenjt  gas  market  and  identify 
the  challenges  facing  royalty  valuation 
of  gas  produoed  from  Indian  leases  for 
royalty  purpcises.  The  discussions  have 
gone  well  and  needs  for  regulatory 
changes  have  teen  identified.  The  MMS 
now  believes  that  using  a  negotiated 
rulemaking  cjjtnmittee  to  make  specific 
recommendations  with  respect  to  Indian 
gas  valufiticnjVL'ould  help  tlie  agency  in 
developing  a  rulemaking.  The 
Department  i; , '' 
the  Indian  Gab 
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Statutory  Provisions 

FOGRMA  (30  U.S.C.  1701  et  seq), 
Indian  Mineral  Development  Act  of 
1982  (25  U.S.C.  2101-2108;  and  25 
U.S.C.  2  and  9).  30  CFR  Part  206  (1993). 
25  CFR  Part  225  (1994).  and  Indian  oil 
and  gas  lease  and  agreement  terms. 

The  Committee  and  Its  Process 

To  carry  out  the  Secretary 's  trust 
responsibility  to  Indian  mineral  lessors, 
the  MMS  met  during  the  winter  and 
spring  of  1994  with  representatives  of 
several  tribes  and  allottee  associations 
to  receive  input  about  the  current  gas 
market  and  identify  regulafor\-  changes 
needed  to  add  certainty  and  simplicity 
to  valuation,  for  royalty  purposes,  of  gas 
produced  from  Indian  leases.  The 
purpose  of  the  meetings  was  to  ensure 
that  Indian  mineral  lessors  receive  the 
maximum  revenues  from  mineral 
resources  on  'heir  land  consistent  vrith 
the  Secretary's  trust  responsibility  and 
lease  terms.  An  informal  study  group 
format  was  used  to  obtain  and  clarify 
varying  viewpoints.  The  first  work 
product  of  the  study  group  was 
publication,  on  August  4.  1994.  of  an 
■  Advance  Notice  of  Proposed 
Rulem£iking  soliciting  com.ments  on 
new  methodologies  being  considered  to 
establish  value  on  production  from 
Indian  leases.  The  materials  received  to 
date  dtuing  the  input  sessions  are 
available  for  inspection  and  cop\ing  at 
the  address  referenced  above  for  Mr. 
Donald  T.  Sant.  Members  of  the  study 
group  currently  include  tribal  and 
allottee  representatives  involving  from 
time  to  time  the  Navajo  Nation,  the 
licarilia  Apache  Tribe,  the  Native 
American  Rights  Fund,  the  Shoshone 
and  Arapaho  Tnbes  of  the  Wind  River 
Reservation,  the  Northern  Ute  Tribe,  the 
Southern  Ute  Tribe,  the  Council  of 
Energy  Resource  Tribes,  the  Bureau  of 
Indian  Affairs  (BL\),  and  MMS.  To  get 
specific  input  from  the  oil  and  gas 
industry,  the  study  group  anticipates 
adding  new  members  ropresenting  the 
interests  of  large,  medium,  and  small 
operators.  New  members  will  include 
representatives  from  Conoco  Inc.— a 
large  integrated  company  with 
significant  production  from  Indian 
lands.  Meridian  Oil  Inc. — a  large 
independent  company  producing  gas 
from  Indian  lands.  Mid-Continent  Oil 
and  Gas  Association — a  trade 
association  with  members  from  both  the 
major  and  independent  oil  and  gas 
industry,  and  a'  private  sector  attorney 
from  Holmes,  Roberts  and  Owens— with 
clients  that  produce  gas  from  Indian 
lands  in  the  Rocky  Mountain  area. 

The  MMS  and  the  study  group 
participants  believe  tliat  the  input 


sessions  have  been  mutually  beneficial. 
As  a  result.  MMS  now  believes  it  would 
be  appropriate  for  the  study  group  to 
transform  itself  and  make  specific 
regulatory  recommendations  for 
implementing  a  rulemaking  regarding 
Indian  gas  valuation.  The  Department  is 
therefore  establishing  the  Indian  Gas 
Valuation  Negotiated  Rulemaking 
Committee. 

The  recently  enacted  Negotiated 
Rulemaking  Act  of  1990  (Pub.  L.  101- 
648)  contemplates  a  "convening"  - 
process  which  involves  identifying  the 
potential  parties  and  issues,  publishing 
a  notice  of  intent  to  form  a  committee, 
waiting  30  days  for  comments  to  be 
submitted  responding  to  the  notice,  and 
only  then  proceeding  with  the 
establishment  of  the  committee 
provided  it  meets  the  criteria  of  the  AcL 
In  this  case,  the  study  group  process  has 
served  the  same  function  as  tlie 
convening— parties  that  wouhi  •  e 
significantly  affected  and  the  i.%vjes  in 
controversy  have  been  identified.  The 
study  group's  discussions  have  also 
enabled  the  MMS  to  determine  that  the 
criteria  for  negotiated  rules,  as  spelled 
out  in  the  Negotiated  Rulemaking  Act, 
arc  met  for  this  rule: 

•  The  rule  is  needed,  since  royalty 
payors  have  considerable  difficuhy  in 
con.plving  with  the  current  regulations 
at  the  time  royalties  are  due, 
particularly  in  the  current  eas  markcL 

•  A  limited  number  of  identsfiable 
interests  will  be  significantly  affected  by 
the  rule.  Those  parlie.>  are  oil  and  gas 
companies  who  produrc grs  and  pay 
royalties  on  Indian  leiss<>s  and  Indian 
tnbes  and  allottees  who  rnceive 
royalties  from  gas  produced  from  Indian 
leases  located  on  their  lands. 

•  Rf  presentatives  can  be  selcxltid  to 
adequately  represent  th<t.se  iniPTn^is.  as 
rcfiected  above. 

•  The  interf'i-ts  are  willing  to 
negotiate  in  got>d  faith  to  attempt  to 
reach  a  concensus  on  a  proposed  rule. 

•  There  is  rrasonable'likelihood  Lhat 
the  Committee  will  reach  consensus  on 
a  proposed  rule  within  a  rttasonable 
time.  This  determination  has  been  made 
based  on  discussicns  of  Uhe  i^Jiidy  grcup. 
and  hence  is  built  on  th<>  developments 
to  da<f . 

•  The  ubf  of  tlie  n.'gotiali'.n  vvii!  not 
delay  the  development  of  the  niie  if 
time  limits  are  placed  on  Uie 
negotiation.  Indeed,  its  use  iviil 
expedite  it  and  the  uUimate  accpptanca 
of  the  rule. 

The  Department  is  not  propo-sing  to 
issue  a  separate  notice  of  intent  to  form 
a  negotiated  rulemaking  committee  for 
thi.s  rule.  Given  the  evolution  of  this 
commiuee,  the  publication  of  such  a 
notice  would  only  slow  down  the 
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rulemaking  process  and  the  functions  of 
the  notice  of  intent  have  either  already 
been  met  or  are  provided  for  in  this 
notice.  Moreover,  the  Negotiated 
Rulemaking  Act  specifically  provides 
that  its  provisions  are  not  mandatory. 

The  Negotiated  Rulemaking  Act  does 
anticipate  an  outreach  to  ensure  that 
people  who  were  not  contacted  during 
the  convening  process  can  come 
forward  to  explain  why  they  believe 
they  would  be  significantly  affected  and 
yet  not  represented  on  the  Committee  or 
to  argue  why  they  believe  the  rule 
should  not  be  negotiated.  The  MMS 
believes  that  the  interests  who  would  be 
significantly  affected  by  this  rule  will  be 
represented  when  representatives  from 
Conoco  Inc.,  Meridian  Oil  Inc.,  Mid- 
Continent  Oil  and  Gas  Association,  and 
as  attorney  with  clients  from  the  oil  and 
gas  industry  join  the  informal  study 
group  already  in  place  which  includes 
representatives  from  the  Indian  tribes, 
allottee  associations,  BIA,  and  MMS.  If 
anyone  believes  that  their  interests  will 
not  be  adequately  represented  by  these 
organizations,  they  must  demonstrate 
and  document  that  assertion  through  an 
application  submitted  no  later  than  10 
calendar  days  following  publication  of 
this  notice.  You  may  fax  your 
documentation  to  (303)  231-3194. 

Certification 

I  hereby  certify  that  the  Indian  Gas 
Valuation  Negotiated  Rulemaking 
Committee  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
the  Interior  by  30  U.S.C.  1701  et.  seq. 

Dated:  January  31.  1995. 
Bruce  Babbitt, 
Secretary-  of  the  Interior. 
[FR  Doc.  95-2876  Filed  2-6-95:  8:45  am] 

BILUNQ  CODE  4130-MR-M 


POSTAL  SERVICE 
39  CFR  Part  111 

System  Certification  Program  (SCP) 

agency:  Postal  Service. 

ACTION:  Proposed  program;  extension  of 

comment  period. 

SUMMARY:  The  Postal  Service  published 
in  the  Federal  Register  (59  FR  60927- 
60930)  on  November  29,  1994,  a 
proposal  for  the  System  Certification 
Program.  The  proposed  program  would 
evaluate  and  recognize  the  overall 
ability  of  mailers  to  prepare  high-quality 
mailings  consistently  and  to  enhance 
the  ability  of  the  Postal  Service  to  verify 
and  accept  these  mailings  efficiently. 
The  Postal  Service  requested  comments 


by  January  30,  1995.  Owing  to  the  needs 

of  the  mailing  public,  from  whom 

several  requests  for  additional  time  were 

received,  the  Postal  Service  is  extending 

the  comment  period  to  March  1, 1995. 

DATES:  Comments  must  be  received  on 

or  before  March  1,  1995. 

ADDRESSES:  Written  comments  should 

be  mailed  or  delivered  to  the  Manager, 

Business  Mail  Acceptance,  475  L'Enfant 

Plaza  S\V,  room  8430,  Washington,  DC 

20260-6808.  Copies  of  all  written 

comments  will  be  available  for 

inspection  and  photocopying  between  9 

a.m.  and  4  p.m.,  Monday  through 

Friday,  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  T.  Hurst,  (202)  268-5232. 

Stanley  F.  Mires, 

Chief  Counsel.  Legislative. 

|FR  Doc.  95-2914  Filed  2-6-95;  8:45  am] 

BILLING  COOE  7710-12-l> 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(KY-069-2-6785b;  FRL-5118-2] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Commonwealth  of  Kentucky 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  implementation  plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Kentucky  through 
the  Natural  Resources  and 
Environmental  Protection  Cabinet 
approving  the  redesignation  to 
attainment  and  maintenance  plan  of  the 
Paducah  area  because  it  meets  the 
maintenance  plan  and  redesignation 
requirements.  EPA  also  proposes  to 
approve  the  1990  baseline  emissions 
inventory  of  the  area.  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  Commonwealth's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  v«ll  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 


based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  March  9. 1995. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Scott 
Southwick,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102). 
U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW, 
Washington,  DC  20460 
Environmental  Protection  Agency, 
Region  IV,  Air  Programs  Branch,  345 
Courtland  Street  NE,  Atlanta,  GA 
30365 
Commonwealth  of  Kentucky,  Natural 
Resources  and  Environmental 
Protection  Cabinet,  Department  for 
Environmental  Protection,  Division 
for  Air  Quality,  803  Schenkel  Lane. 
Frankfort,  KY  40601 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Southwick  of  the  EPA  Region  IV 
Air  Programs  Branch  at  (404)  347-3555 
extension  4207  and  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  November  23. 1994. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 
[FR  Doc.  95-2776  Filed  2-6-95;  8:45  am) 

BILLING  COOE  6560-SO-P 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Part  11 
RIN  1090-AA21 

Natural  Resource  Damage 
Assessments:  Type  A  Procedure  for 
Great  Lakes  Environments 

AGENCY:  Department  of  the  Interior. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  On  August  8,  1994,  the 
Department  of  the  Interior  issued  a 


notice  of  proposed  rulemaking  (59  FR 
40319)  to  revise  the  natural  resource 
damage  assessment  regulations.  The 
natural  resource  damage  assessment 
regulations  establish  procedures  for 
assessing  damages  for  injury  to  natural 
resoiu-ces  resulting  from  a  discharge  of 
oil  into  navigable  waters  under  the 
Clean  Water  Act,  or  a  release  of  a 
hazardous  substance  under  the 
Comprehensive  Environmental 
Response,  Compensalion,  and  Liability 
Act.  The  August  8, 1994,  notice 
proposed  a  simplified  "type  A" 
procediu-e  for  assessing  damages  from 
relatively  minor  discharges  or  releases 
in  the  Great  Lakes.  The  Department  is 
extending  thp  period  for  comment  on 
the  proposed  rule  and  making  it 
coextensive  with  the  comment  period 
for  a  similar  proposed  type  A  procedure 
for  coastal  ai)d  marine  environments. 
DATES:  Comments  will  be  accepted 
through  July|6,  1995. 
ADDRESSES:  Comments  should  be  sent  in 
duplicate  to  the  Office  of  Environmental 
Policy  and  C|j(mpliance,  ATTN;  NRDA 
Rule— GLE,  $Dom  2340.  Department  of 
the  Interior,  |e49  C  Street,  NW, 
Washington,  jDC  20240  (regular  business 
hours  7:45  a.m.  to  4:15  p.m.,  Monday 
through  Fridey). 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  F.  Sperht  at  (202)  208-3301,  or 
SSFECHT@l(j)B.DOI.C^V  on  Internet. 
SUPPLEMENTARY  INFORMATION:  The 
natural  resource  damage  assessment 
regulations  establish  procedures  that 
Federal,  Stat^.  and  Tribal  natural 
resource  trustees  may  use  to  obtain 
compensatioo  from  liabie  parties  for 
natural  resou|t:e  injuries  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (42  U.S.C.  9601  et  seq.) 
and  the  Clean  Water  Act,  as  amended 
(33  U.S.C.  1251  et  seq.).  The  regulations 
provide  an  administrative  process  for 
conducting  assessments  as  well  as  two 
types  of  technical  procedures  for  the 
actual  determination  of  injuries  and 
damages.  "Type  A"  procedures  are 
standa   "  orooedures  for  simplified 
assessments  requiring  minimal  field 
observation  in  cases  of  minor  discharges 
or  releases  in  certain  environments. 
"Type  B"  procedures  are  site-specific 
procedures  for  detailed  assessments  in 
other  cases. 

On  August  8, 1994,  the  Department  of 
the  Interior  published  a  proposed  rule  to 
amend  the  regulations  to  include  an 
additional  type  A  procedure  for 
assessing  natural  resource  damages  in 
Great  Lakes  environments.  59  FR  40319. 
The  proposed  procedure  incorporates  a 
computer  model  called  the  Natural 
Resource  Damage  Assessment  Model  for 


Great  Lakes  Environments  Version  1.31 
(NRDAM/GLE).  The  comment  period  on 
the  August  8, 1994,  proposed  rule  was 
originally  set  to  close  on  November  7. 
1994,  but  was  extended  through 
February  6,  1995.  59  FR  54877 
(November  2,  1994). 

On  December  8, 1994,  the  Department 
published  a  proposed  rule  to  revise  an 
existing  type  A  procedure  for  coastal 
and  marine  environments.  59  FR  63300. 
The  proposed  revised  type  A  procedure 
for  coastal  and  marine  environments 
incorporates  a  computer  model,  called 
the  Natural  Resource  Damage 
Assessment  Model  for  Coastal  and 
Marine  Envirorunents  Version  2.2 
(NRDAM/CME).  that  uses  the  same 
computer  modelling  approach  as  the 
proposed  NRDAM/GLE.  The  comment 
period  on  the  December  8,  1994, 
proposed  rule  was  originally  set  to  close 
qn  February  6. 1995. 

The  Department  has  received 
numerous  requests  for  additional  time 
to  comment  on  the  proposed  type  A 
procedure  for  coastal  and  marine 
environments.  In  a  separate  notice 
appearing  elsewhere  in  today's  Federal 
Register,  the  Department  is  extending 
the  comment  period  on  the  proposed 
type  A  procedure  for  coastal  and  marine 
environments  through  July  6, 1995. 

A  number  of  commenters  have  noted 
the  structural  similarities  between  the 
proposed  NRDAM/CME  and  the 
proposed  NRDAM/GLE  and  have 
requested  that  they  be  allowed  to  review 
the  two  type  A  procedures  concurrently. 
Although  the  proposed  NRDAM/CME  ' 
and  the  proposed  .NRDAM/GLE 
incorporate  distinct  geographic 
databases  and  information,  there  are 
substantial  similarities  between  the  two 
proposed  rules  and  computer  models. 
Therefore,  the  Department  has  decided 
to  allow  for  concurrent  public  review  of 
the  two  proposed  models  and 
consolidated  consideration  of  the 
comments  received  on  the  proposed 
rules.  The  Department  is  extending  tlie 
comment  period  for  the  proposed  type 
A  procedure  for  Great  Lakes  through 
July  6,  1995.  to  make  it  coextensive  with 
the  extended  comment  period  for  the 
proposed  type  A  procedure  for  coastal 
and  marine  environments.  Any 
comment  that  is  submitted  on  only  one 
of  the  proposed  rules  but  that  is  relevant 
to  both  rules  will  be  considered  in  both 
rulemakings. 

Dated:  February  2, 1995. 
Bonnie  R.  Cohen, 

Assistant  Set.  •  '■'r\— Policy.  Management, 
and  Budget. 

(FR  Doc.  95-3023  Fil^'d  2-6-95;  8:45  am) 
BILLING  COOE  4)10-nQ-P 


43  CFR  Part  11 

RIN  1090-AA23 

Natural  Resource  Damage 
Assessments:  Type  A  Procedure  for 
Coastal  and  Marine  Environments 

AGENCY:  Department  of  the  Interior. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 


SUMMARY:  On  December  8,  1994,  the 
Department  of  the  Interior  issued  a 
notice  of  proposed  rulemaking  (59  FR 
63300)  to  revise  the  natural  resource 
damage  assessment  regulations.  The 
natural  resource  damage  assessment 
regulations  establish  procedures  for 
assessing  damages  for  injury  to  natural 
resources  resulting  from  a  discharge  of 
oil  into  navigable  waters  under  the 
Clean  Water  Act,  or  a  release  of  a 
hazardous  substance  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  The  December  8, 1994.  notice 
proposed  revisions  to  a  simplified  "type 
A"  procedure  for  assessing  damages  ' 
from  relatively  minor  discharges  or 
releases  in  coastal  and  marine 
environments.  The  Department  is 
extending  the  period  for  comment  on 
the  proposed  rule  and  making  it 
coextensive  with  the  comment  period 
for  a  similar  proposed  type  A  procedure 
for  Great  Lakes  environments. 
DATES:  Comments  will  be  accepted 
through  July  6,  1995. 
ADDRESSES:  Comments  should  be  sent  in 
duplicate  to  the  Office  of  Environmental 
Policy  and  Compliance.  ATTN:  NRDA 
Rule— CME,  Room  2340.  Department  of 
the  Interior.  1849  C  Street,  NW, 
Washington,  DC  20240  (regular  business 
hours  7:45  a.m.  to  4:15  p.m..  Monday 
through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  F.  Specht  at  (202)  208-3301.  or 
SSPECHT@I0S.D0I.GOV  on  Internet. 
SUPPLEMENTARY  INFORMATION:  The 
natural  resource  damage  assessment 
regulations  establish  procedures  that 
Federal.  State,  a:  d  Tribal  natural 
resource  trustees  may  use  to  obtain 
compensation  from  liable  parties  for 
natural  resource  injuries  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  as  amended  (42  U.S.C.  9601  et  seq.) 
and  the  Clean  Water  Act,  as  amended 
(33  U.S.C.  1251  et  seq.).  The  regulaUons 
provide  an  administrative  process  for 
conducting  assessments  as  well  as  two 
types  of  technical  procedures  for  the 
actual  determination  of  injuries  and 
damages.  "Type  A"  procedures  are 
standard  procedures  for  simplified 
assessments  requiring  minimal  field 
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observation  in  cases  of  minor  discharges 
or  releases  in  certain  environments. 
"Type  B"  procedures  are  site-specific 
procedures  for  detailed  assessments  in 
other  cases. 

On  December  8, 1994,  the  Department 
published  a  proposed  rule  to  revise  an 
existing  type  A  procediue  for  coastal 
and  marine  environments.  59  PR  63300. 
The  proposed  revised  type  A  procedure 
for  coastal  and  marine  environments 
incorporates  a  computer  model  called 
the  Natural  Resource  Damage 
Assessment  Model  for  Coastal  and 
Marine  Environments  Version  2.2 
(NRDAM/CME).  The  comment  period 
on  the  December  8, 1994,  proposed  rule 
was  originally  set  to  close  on  February 
6.  1995. 

The  Department  has  received 
numerous  requests  for  additional  time 
to  com.Ti^nt  on  the  proposed  type  A 
procedure  for  coastal  and  marine 
environments.  The  requesters  have 
emphasized  the  large  volume  of 
technical  documentation  accompanying 
the  NRDAM/CME,  all  of  which  is 
subject  to  public  review  and  comment. 
Some  requesters  are  assembling 
multidisciplinary  teams  to  assist  in  the 
review  of  the  model  and  associated 
databases.  The  Department  appreciates 
the  level  of  technical  review  that  is 
underway  and  agrees  with  the 
requesters  that  extending  the  time  for 
public  review  and  comment  on  the 
proposed  rule  is  appropriate. 

Furthermore,  on  August  8, 1994,  the 
Department  published  a  proposed  rule 
to  amend  the  natural  resource  damage 
assessment  regulations  to  include  an 
additional  type  A  procedure  for 
assessing  damages  in  Great  Lakes 
environments.  59  FR  40319.  The 
proposed  type  A  procedure  incorporates 
a  computer  model,  called  the  Natural 
Resource  Damage  Assessment  Model  for 
Great  Lakes  Environments  Version  1.31 
(NRDAM/GLE),  that  uses  the  same 
computer  modelling  approach  as  the 
proposed  revised  NRDAM/CME.  The 
comment  period  on  the  August  8, 1994, 
proposed  rule  was  originally  set  to  close 
on  November  7, 1994,  but  was  extended 
through  February  6,  1995.  59  FR  54877 
(November  2,  1994). 

A  number  of  commenters  have  noted 
the  structural  similarities  between  the 
proposed  NRDAM/CME  and  the 
proposed  NRDAM/GLE  and  have 
requested  that  they  be  allowed  to  review 
the  two  type  A  procedures  concurrently. 
Although  the  proposed  NRDAM/CME 
and  the  proposed  NRDAM/GLE 
incorporate  distinct  geographic 
databases  and  ir formation,  there  are 


substantial  similarities  between  the  two 
proposed  rules  and  computer  models. 
Therefore,  the  Department  has  decided 
to  allow  for  concurrent  public  review  of 
the  two  proposed  models  and 
consolidated  consideration  of  the 
comments  received  on  the  proposed 
rules.  In  a  separate  notice  appearing 
elsewhere  in  today's  Federal  Register, 
the  Department  is  extending  the 
comment  period  for  the  proposed  type 
A  procedure  for  Great  Lakes  through 
July  6, 1995,  to  make  it  coextensive  with 
the  extended  comment  period  for  the 
proposed  type  A  procedure  for  coastal 
and  marine  environments.  Any 
comment  that  is  submitted  on  only  one 
of  the  proposed  rules  but  that  is  relevant 
to  both  rules  will  be  considered  in  both 
rulemakings. 

Dated:  February  2. 1995. 
Bonnie  R.  Cohen, 

Assistant  Secretary — Policy.  Management, 

and  Budget. 

[FR  Doc.  95-3024  Filed  2-6-95;  8:45  am] 

BILUNG  CODE  4310-AG-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Chapter  VI 
[I.D.  013195A1 

Queen  Conch  Resources  of  Puerto 
Rico  and  the  U.S.  Virgin  Islands;  Public 
Hearings  on  the  Draft  Fishery 
Management  Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Public  hearings;  request  for 
comments. 

SUMMARY:  The  Caribbean  Fishery 
Management  Council  will  hold  public 
hearings  on  the  Draft  Fishery 
Management  Plan  for  Queen  Conch 
Resources  of  Puerto  Rico  and  the  U.S. 
Virgin  Islands  (FMP).  Testimony  may  be 
presented  at  any  of  the  hearings. 

DATES:  Written  comments  on  the  Draft 
FMP  will  be  accepted  on  or  before 
March  10, 1995.  The  hearings  will  be 
held  in  February  and  March  1995  from 
7  p.m.  to  10  p.m.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  of  the 
hearings. 

ADDRESSES:  Comments  should  be  sent 
to,  and  copies  of  the  Draft  FMP  are 
available  from,  Mr.  Miguel  A.  Rolon, 


Executive  Director.  Caribbean  Fishery 
Management  Council,  268  Munoz 
Rivera  Avenue,  Suite  1108,  San  Juan, 
Puerto  Rico  00918.  The  hearings  will  be 
held  in  Puerto  Rico  and  the  U.S.  Virgin 
Islands.  See  SUPPLEMENTARY 
INFORMATION  for  locations  of  the 
hearings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Miguel  A.  Rolon.  809-753-6910. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  management  measures  would: 
(1)  Prohibit  the  possession  of 
undersized  queen  conch  less  than  9 
inches  (228.6  mm)  total  length  (as 
measured  from  the  tip  of  the  spire  to  the 
distal  end  of  the  shell)  or  less  than  3/ 
8-inch  (9.5  mm)  lip  thickness  measured 
at  any  location  along  the  lip;  all  species 
in  the  fishery  management  unit  must  be 
landed  attached  to  the  shell;  (2)  prohibit 
the  sale  of  undersized  queen  conch  and 
queen  conch  shells;  (3)  establish  a  bag 
limit  for  personal-use  fishers  of  3  queen 
conch  per  day,  not  to  exceed  12  per 
boat;  licensed  commercial  fishers  may 
land  75  queen  conch  per  day;  (4)  hequire 
conch  harvested  under  these  provisions 
to  conform  to  the  minimum  size 
specifications  and  be  landed  attached  to 
the  shell;  (5)  estabfish  an  annual  closed 
harvest  season  from  July  1  through 
September  30  for  queen  conch;  and  (6) 
prohibit  the  harvest  of  queen  conch  in 
the  exclusive  economic  zone  (EEZ) 
using  scuba  or  hookah  gear;  any  person 
with  queen  conch  and  either  scuba  or 
hookah  gear  aboard  a  vessel  in  the  EEZ 
will  be  presumed  in  violation  of.this 
prohibition. 

The  hearings  are  scheduled  from  7 
p.m.  to  10  p.m.  as  follows: 

1.  Wednesday,  February  15,  1995 — 
Centro  de  Usos  Multiples,  Culebra,  PR. 

2.  Thursday.  February  16,  1995— 
Salon  Asamblea  Municipal  de  la  Casa 
Alcaldia,  Vieques,  PR. 

3.  Tuesday,  February  21,  1995— 
Antibes  Hotel,  Cabo  Rojo,  PR. 

4.  Wednesday,  February  22,  1995— 
Meson  Criollo  Restaurant,  Fajardo,  PR. 

5.  Monday,  February  27,  1995 — 
Carabelle  Hotel,  Christiansted,  St.  Croix, 
U.S.V.I. 

6.  Tuesday,  February  28, 1995— Point 
Pleasant  Hotel,  St.  Thomas,  U.S.V.I. 

7.  Wednesday,  March  1,  1995 — 
Boulon  Center,  St.  John,  U.S.V.I. 

Dated:  February  1,  1995. 

David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management. 

|FR  Doc.  95-2894  Filed  2-1-95:  4:58  pm| 
BILLING  COOE  3510-22-F 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

South  Fork  Yaak  EIS;  Kootenai 
National  Forest;  Lincoln  County, 
Montana 

AGENCY:  ForeJl  Service,  USDA. 

ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 


SUMMARY:  The  Forest  Service  will 
prepare  an  Enjiironmental  Impact 
Statement  (Ei$)  to  analyze  and  disclose 
the  environmental  impacts  of  a 
Proposed  Actipn  in  the  South  Fork  Yaak 
Physiographic  Area  located  about  24  air 
miles  northeast  of  Troy.  Montana.  This 
EIS  will  tier  toi  the  Kootenai  National 
Forest  Land  aitd  Resource  Management 
Plan  and  EIS.  jvhich  provide  overall 
guidance  for  achieving  the  desired  forest 
condition  of  tn$  area. 

The  Proposed  Action  was  developed 
in  response  to  Uie  major  fire  events  that 
burned  over  3,000  acres  in  the  Pink  Mt. 
and  Fowler  Cr^ek  areas  in  August  1994. 
The  proposal  i^;  to  salvage  timber, 
construct  and  leconstruct  roads,  reduce 
fuel  concentrations,  improve  riparian 
and  wildlife  habitat,  reforest  timber 
stands,  and  improve  wildlife  security. 
These  are  bein|  considered  together 
because  they  represent  either  connected 
or  cumulative  actions  as  defined  by  the 
Council  on  Environmental  Quality  (40 
CFR  1508.25).  Part  of  the  proposed 
project's  activities  lie  within  an 
Inventoried  Roadless  Area  (IRA),  Zulu 
#166. 

The  Proposed  Action  was  developed 
using  various  principles  of  Ecosystem 
Management.  In  doing  so,  the  post-fire 
conditions  were  characterized  at  a  broad 
scale  with  consideration  to  natural 
processes  that  historically  shaped  this 
ecosystem.  A  Forest  Plan  exception  to 
certain  Management  Area  standards 
may  be  needed  to  implement  this 
alternative. 


DATES:  Writen  comments  should  be 
received  on  or  before  March  9, 1995. 
ADDRESSES:  The  Responsible  Official  is 
Robert  L.  Schrenk,  Forest  Supervisor, 
Kootenai  National  Forest.  Send  written 
comments  and  suggestions  on  the 
proposed  management  activities  or  a 
request  to  be  placed  on  the  project 
mailing  list  to  Michael  L.  Balboni, 
.    District  Ranger,  Three  Rivers  Ranger 
District,  Kootenai  National  Fore.st,  1437 
North  Highway  2,  Trov,  Montana, 
59935. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Zearfoss,  South  Fork  Yaak  EIS 
Team  Leader,  Three  Rivers  Ranger 
District  (406)  295-4693. 
SUPPLEMENTARY  INFORMATION:  The 
timber  salvage  activities  under 
consideration  would  occur  within  the 
45.197  acre  South  Fork  Yaak 
Physiographic  Area.  The  specific  areas 
considered  are  the  Fowler  Creek,  Zulu 
Creek,  and  Clay  Mt.  areas.  Primarj- 
salvage  activities  would  occur  in  two 
specific  fire-affected  areas:  the  Fowler 
Fire  (2,589  acres)  and  the  Pink  Mt.  Fire 
(475  acres).  Previous  planning  efforts 
(Zulu  Smoot  Environmental  Impact 
Statement)  have  identified  other  salvage 
opportunities  outside  of  the  fire-affected 
areas  which  are  included  in  this 
P-'oposed  Action. 

The  project  area  lies  within  all  or 
portions  of  T35N.  RSlW,  Sections  10, 
11.  14,  15,  21,  22.  23.  26.  27,  33,  and  34, 
T34N.  R31VV,  Sections  3  and  4,  T35N. 
R32W,  Sections  36,  T34N,  R32W, 
Sections  1,  and  12  and  Sections  6,  and 
7  T43N,  R3lW,  PMM,  Lincoln  County. 
Montana. 

The  Proposed  Action  would  harvest 
about  16.2  million  board  feet.  Ninety- 
seven  percent  of  this  would  be  dead  or 
high-risk  trees.  Three  percent  would  be 
live  trees.  Conventional  cable  and 
ground-based  logging  systems  would  be 
utilized  for  harvest  operations.  This 
would  occur  fi-om  33  harvest  units 
totalling  1156  acres.  Fuel  reduction 
accomplished  in  conjunction  with 
harvest  includes  grapple  piling  and 
prescribed  burning.  Reforestation  is 
proposed  on  approximately  1383  acres 
of  which  227  are  burned  plantations. 
Approximately  3.51  miles  of  new  road 
would  be  constructed  and  6.99  miles  of 
existing  road  would  be  reconstructed. 
Road  maintenance  would  occur  on 
about  25.61  miles  of  existing  road. 
Planting  for  wildlife  forage  would  occur 
on  94  acres.  Revegetation  in  riparian 


Federal  Register 

Vol.  60,  No.  25 

Tuesday,  February  7,  1995 


areas  would  occur  on  35  acres. 
Placement  of  large  woody  debris  would 
occur  along  5.0  miles  of  stream  channel. 
Existing  roads  would  be  rehabilitated 
through  a  variety  of  methods  including 
the  removal  of  approximately  25  in- 
stream  culverts,  recontouring  of  3.44 
miles  of  road,  ripping  and  seeding  of 
22.65  miles  of  road  and  seeding  ef  3.12 
miles  of  road. 

Approximately  218  acres  proposed  for 
harvest  lie  within  the  Zulu  #166  IR-\. 
Approximately  1.41  miles  of  road 
construction  would  occur  within  the 
area. 

The  primary  purposes  of  the  Proposed 
Action  are: 

(1)  To  revegetate  the  fire-affected 
areas  as  quickly  as  possible 

(2)  To  reduce  the  potential  for  future 
high  intensity  wildfires 

(3)  To  salvage  fire  and  insect  killed 
trees 

(4)  To  contribute  to  the  supply  of 
timber  to  local  mills 

(5)  To  facilitate  watershed  recovery 

(6)  To  accelerate  the  recoverv  of  some 
wildlife  habitat. 

The  purpose  of  road  construction  and 
reconstruction  is  to  facilitate  access  to 
the  areas  to  be  harvested  and  treated. 

The  decision  to  be  made  is,  what 
action  (if  any)  should  be  taken  in  the 
South  Fork  Yaak  Phvsiographic  Area  to: 

( 1 )  Recover  the  fire  affected  areas 
using  Ecosystem  Management 
principles 

(2)  Provide  goods  and  services  to  the 
local  economy  and  U.S.  citizens 

(3)  Reduce  the  risk  for  high-int«;nsity 
wijfi fire  in  the  future 

(4)  Develop  and  manage  the  road 
system  to  facilitate  the  removal  of 
timber,  post  harvest  treatments,  reduce 
sedimentation,  restore  stream  channel 
equilibrium,  and  maintain  or  improve 
wildlife  habitat.  i 

The  Kootenai  Forest  Plan  provides        \ 
guidance  for  management  activities 
within  the  potentially  affected  area 
through  its  goals,  objectives,  standards 
and  guidelines,  and  management  area 
direction.  The  areas  of  proposed 
activities  would  occur  within 
Management  Areas  12,  13,  14,  15,  17 
and  19.  Timber  harvest  would  occur  in 
all  Management  Areas.  Road 
construction  would  occur  in 
Management  Areas  12, 13. 14, 15.  and       j 
1 7.  Below  is  a  brief  description  of  the        • 
applicable  management  direction.  I 

Management  Area  i 2.— These  are  ' 

areas  that  contain  productive  timber  1 
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lands  which  are  suitable  for  timber 
harvest,  provided  that  big  game  summer 
habitat  objectives  are  met. 

Management  Area  13. — These  are 
areas  that  contain  special  habitat 
characteristics  which  are  allocated  as 
Old-Grovvfh.  Local  road  construction  is 
permitted,  providing  that  they  are 
restricted  following  use  to  protect  snag 
characteristics. 

Management  Area  J  4. — These  are 
areas  that  contain  productive  timber 
lands  which  are  suitable  for  timber 
harvest,  provided  that  grizzly  bear 
habitat  objectives  are  met. 

Marasement  Area  15. — These  are 
areas  that  contain  productive  timber 
lands  which  are  suitable  for  timber 
harvest  while  providing  for  other 
resource  values. 

Management  Area  1 7. — These  are 
areas  that  contain  productive  timber 
lands  which  are  suitable  for  timber 
harvest  while  achieving  scenery 
management  objectives  in  major  travel 
routes. 

Management  Area  19. — These  are 
areas  that  contain  steep  slopes  requiring 
only  activities  which  minimize  surface 
disturbance  and  maintain  a  health 
vegetative  cover. 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  "No  Action"  alternative,  in 
which  none  of  the  proposed  activities 
will  be  implemented.  Additional 
alternatives  will  examine  varj'ing  levels 
and  locations  for  the  proposed  activities 
to  achieve  the  desired  conditions,  as 
well  as  to  respond  to  the  issues  and 
other  resource  values. 

The  EIS  will  analyze  the  direct, 
indirect,  and  cumulative  environmental 
effects  of  the  alternatives.  Past,  present, 
and  projected  activities  on  National 
Forest  Lands  will  be  considered.  The 
EIS  will  disclose  the  analysis  of  site- 
specific  mitigation  measures  and  their 
effectiveness. 

Public  participation  is  an  important 
part  of  the  analysis.  It  will  start  with  the 
initial  scoping  process  {40  CFR  1501.7) 
which  will  begin  with  the  publication  of 
the  notice.  In  addition,  the  public  is 
encouraged  to  visit  with  Forest  Service 
officials  at  any  time  during  the  analysis 
and  prior  to  the  det;ision.  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal. 
State  and  local  agencies  and  other 
individuals  or  organizations  who  may 
be  interested  in  or  affected  by  the 
Proposed  Action.  Public  meetings  are 
scheduled  for  February  28th  in  Troy, 
Montana,  and  March  1st  at  the  Upper 
Ford  Work  Center  on  the  Kootenai 
National  Forest.  Comments  from  the 
public  and  other  agencies  will  be  used 


in  preparation  of  the  Draft  EIS.  The 
scoping  process  will  be  used  to: 

1  Identify  potential  issues. 

2  Identify  major  issues  to  be  analyzed 
in  depth. 

3.  Eliminate  minor  issues  or  those 
which  have  been  covered  by  a  previous 
environmental  analysis,  such  as  the 
Kootenai  Forest  Plan  EIS. 

4.  Identify  alternatives  to  the 
proposed  action. 

5.  Identify  potential  environmental 
effects  of  the  Proposed  Action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects). 

6.  Determine  potential  cooperating 
agencies  and  task  assignments. 

The  principle  environmental  issues 
identified  to  date  are  related  to: 

1.  Revegetation  for  wildlife  habitat 
and  watershed  recovery. 

2.  Security  for  Threatened, 
Endangered,  and  Sensitive  species. 

3.  Reallocation  of  designated  Old- 
Growth. 

4.  Protection  of  fish  habitat  and  water 
quality. 

.5.  Sustaining  natural  proces.ses. 

R.  Entry  into  Roadless  areas. 

Other  issues  commonly  associated 
with  salvage  harvesting  and  road 
construction  include:  heritage  resources, 
soils,  and  scenery  management.  The  list 
may  be  verified,  expanded,  or  modified 
based  on  public  scoping  for  this 
proposal. 

Consultation  with  the  U.S.  Fish  and 
Wildlife  Service  has  been  ongoing  with 
regard  to  listed  species.  The  Montana 
Department  of  Health  and  Welfare- 
Division  of  Environmental  Quality, 
Montana  Department  of  Fish  and  Game, 
and  the  Kootensai  Salish  Indian  Tribe 
will  also  be  consulted. 

While  public  participation  in  this 
analysis  is  welcome  at  any  time, 
comments  received  within  30  days  of 
the  publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  Draft  EIS,  which  is  expected  to  be 
filed  with  the  EPA  and  available  for 
public  review  in  June,  1995.  A  45-day 
comment  period  will  follow  publication 
of  a  Notice  of  Availability  of  the  draft 
EIS  in  the  Federal  Register.  The 
comments  received  will  be  analyzed 
and  considered  in  preparation  of  a  final 
EIS,  which  will  be  accompanied  by  a 
Record  of  Decision.  The  final  EIS  is 
expected  to  the  filed  in  September. 
1995. 

The  Forest  Service  believes  it  is 
important  at  this  early  stage  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 


meaningful  and  alerts  an  agency  to  the 
reviewer's  po.iition  and  contentions 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  513  (1978).  Al.so, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts  Citv  of  Angoon  v.  Hodel,  803 
F.2d  1016,  1022  (9lh  Cir.  1986)  and 
Wisconsin  Heritages  Inc.  v.  Harris,  490 
F.Supp.  1334,  1338  (E.D.  Wis.,  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
Propo.sed  Action  participate  by  the  close 
of  the  30  day  comment  period  so  that 
sub.stantive  comments  and  objections 
are  available  to  the  Forest  Service  at  a 
time  when  it  can  meaningfully  consider 
them  and  respond  to  them  in  the  final 
EIS. 

To  assist  the  Fore.st  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  should  be  as  specific  as 
possible.  Reviewers  may  wish  to  refer  to 
the  Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

I  have  the  final  authority  for  issuing 
a  decision  regarding  this  proposal.  I 
have  delegated  the  responsibility  of 
preparing  the  EIS  to  Three  Rivers 
District  Ranger,  Michael  Balboni.  Mv 
address  is  Kootenai  National  Forest, 
Supervisor's  Office,  506  Hvvv  2  We.st. 
Libby,  MT  59923. 

Dnted:  jiinuary  30.  H)95. 
Robert  L.  Schrenk 
Forest  Siipen'isnr 

jFR  Doc.  M5-2953  Filed  2-H-95:  8:45  am) 
BILUNG  CODE  3410-1 1-M 


Fall  Creek  Postfire  Project,  Payette 
National  Forest,  Idaho 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  In  the  summer  and  fall  of 
1994,  the  Blackwell  Fire  covered  .56,000 
acres  of  Payette  National  Forest 
northeast  of  McCall,  Idaho.  The  Forest 
Service  intends  to  prepare  an 
Environmental  Impact  Statement  for  the 
Fall  Creek  portion  of  the  wildfire  area  to 
assess  and  disclose  the  environmental 
effects  of  a  proposal.  The  purpose  of  the 
Proposed  Action  is  to  remove  fire-killed 
and  imminently  dead  timber,  recover  its 
economic  value  and  meet  socio- 
economic demands  of  local 
communities,  reduce  fuel  loading, 
reforest  the  area,  and  retain  and  enhance 
wildlife  habitat. 


All  actions  include  provisions  for 
snags,  dead  and  down  woody  debris, 
visual  quality,  cultural  resources  and 
TES  species,  and  would  comply  with 
the  Bull  Trout  Conservation  Agreement 
and  PACFISH  gmdelines  for  water 
quality  and  fisheries. 

This  project  w"ould  be  accomplished 
through  a  salvage  sale  of  burned  timber 
on  about  1,000  acres  and  commercial 
thinning  of  about  100  acres  of  western 
larch  stands,  uBing  helicopter  logging 
(no  road  consthiction  or  reconstruction); 
planting  of  conifer  seedlings;  and 
establishing  owl  and  goshawk  nest 
structures.  Thq  salvage  sale  proceeds 
would  finance  Ithe  other  activities. 

The  project  iis  approximately  tliree 
miles  northeast  of  McCall,  in  the  Fall 
Creek  drainage;  a  tributary  to  Payette 
Lake.  It  lies  within  the  Secesh  Roadless 
Area. 

FOR  FURTHER  ^FORMATION  CONTACT: 
Linda  Fitch,  MpCall  District  Ranger  (208 
634-0400);  or  (fhris  B.-iumer. 
Ir.terdisciplinan-  Team  Leader  (208 
634-0421).        j 

SUPPtEMENTARV  INFORMATION:  From  July 
to  October  1994,  wildfires  covered  a 
total  of  about  2)0.000  acres  of  Fayette 
National  Forest.  The  Biackwell  Fire  was 
ignited  in  early  August  by  lightning 
strikes  three  milfes  northeast  of  the  city 
of  McCall.  and  Eventually  covered  about 
56,000  acres  unjtil  stopped  by  winter 
weather  in  mid  October.  Within  this 
perimeter,  it  burhed  in  a  mosaic  pattern 
of  fire  intensitif  ^  including  seme 
unbumed  areas  I 

In  October,  Pai-ette  National  Forest 
convened  three  ijnterdisciplinary  groups 
of  Forest  resouri  specialists  to  assess 
the  landscapes  affected  by  the  fires:  one 
euf-h  for  the  BIati.weil  landscape,  the 
Corral  landscapja,  and  the  Chicken 
landscape.  Each  landscape  was 
composed  of  twjo  or  more  watersheds. 
The  Blackwell  l^idscape  encompassed 
over  93.000  acr^s  in  the  Upper  North 
Fork  Payette  River  and  Payette  Lake 
watersheds.  Thd  Forest  also  convened  a 
team  to  assess  tlic  broad-scale  area, 
which  encompaGSfcs  the  three 
landscapes  plusjthe  Thunderbolt 
landscape  to  thd  south. 

In  January  1995,  each  landscape  team 
produced  a  landlscape  assessment 
encompassing  their  analysis  area.  The 
teams  used  a  ecosystem-based  approach 
to  assess  the  fires'  effects  and  to  propose 
target  landscape  conditions,  based  on 
the  Forest  Plan  and  the  historic  range  of 
variation.  Each  team  identified 
management  opportunities  that  could  be 
implemented  this  year  and  in  the  fiature 
to  move  their  postfire  landscape  toward 
the  target  landscape  design.  The  Forest 
leadership  team  pplected  a  package  of 
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proposed  actions  for  each  landscape  to 
bring  forward  into  the  National 
Environmental  Policy  Act  (NEPA) 
analysis  process. 

The  Proposed  Action  for  Fall  Creek 
described  herein  is  one  product  of  the 
Blackwell  landscape  assessment:  it 
proposes  the  high-priority  short  term 
projects  related  to  timber" salvage  and 
other  postfire  resource  opportunities 
consistent  with  the  target  landscape 
design  for  the  Blackwell  landscape. 

Bum  intensities,  as  defined  by  degree 
of  three  mortality,  in  the  Blackwell 
landscape  varied  from  intensely  burned 
to  vmburned.  Within  the  Blackwell 
landscape,  which  includes  portions  of 
both  the  Blackwell  and  Corral  fires, 
approximately  29,000  acres  burned  at 
high  intensity  (tree  mortality  greater 
than  90%),  12,800  acres  at  moderate 
intensity  (tree  mortality  greater  than 
30%.and  less  than  90%),  and  6.400 
acres  at  low  intensity  (tree  mortality  less 
than  30%).  The  remainder  of  the 
landscape  did  not  bum. 

An  estimated  28,100  acres  of  the 
Secesh  Roadless  Area  lo  v\ithin  the 
Blackwell  iandscppe. 

Simultaneous  with  tliis  Notice  of 
Intent.  Payette  National  Forpst  is  also 
publishing  two  Notices  of  Intent  for 
other  postfire  proposals.  The  "Lower 
Soutli  Fork  Salmon  River  Postfire 
Project"  EIS  will  cover  the  Chicken 
landscape,  and  the  "Main  Salmon  River 
Postfire  Projects"  EIS  will  cover  the 
Corral  landscape.  The  Forest  Service 
will  analyze  the  two  projects 
concurrently  with  this  "Fall  Creek 
Postfire  Project"  proposal.  It  will  also 
analyze  in  an  environmental  assessment 
(EA)  the  "North  Fork  Payette  River 
Postfire  Project  •  proposal  covering 
another  portion  of  the  Blackwell 
landscape. 

Purpose  and  Need 

The  need  is  to  move  toward  the 
desired  future  conditions,  goals  and 
objectives  as  described  in  the  Payette 
Forest  Plan  and  the  target  landsr!ape 
design  in  the  Blackwell  Landscape 
Assessment.  The  Blackwell  Landscape 
Assessment  was  tiered  to  the  Forest 
Plan  ar.d  identifies  a  strategy  to 
implement  the  plan  in  an  exosystcm 
management  context.  The  proposed 
action  is  derived  from  management 
opportunities  in  the  landscape 
assessment.  The  purpose  of  each 
element  of  the  proposed  action  is: 

Salvage:To  recover  economic  value  of 
burned  timber  for  counties  and  timber- 
related  industries  and  provide  wood 
fiber  for  society.  Past  experience  with 
wildfire  timber  recover)'  in  south- 
central  Idaho  indicates  that  prompt 
harvest  is  needed  to  recover  the 


economic  value  of  fire-killed  trees.  The 
trees  in  the  project  area,  mostly  Douglas- 
fir,  grand  fir,  and  lodgepole  pine,  are 
expected  to  lose  an  estimated  50%  of 
their  economic  value  by  the  end  of 
1996.  Part  of  the  salvage  sale  proceeds 
will  finance  the  regeneration  and 
wildlife  habitat  elements  of  the  project. 

Thinning:  To  perpetuate  a  larch  stand 
for  wildlife  habitat  and  reduce  fuel 
loading  adjacent  to  State  and  private 
land.  This  harvest  needs  to  take  place 
concurrently  with  the  salvage  due  to 
economic  efficiency. 

Regeneration:  To  promptly  return  to 
production  those  lands  within  the  ^ 

suited  base  that  contribute  to  th<; 
allowable  sale  quantity. 

Wildlife:  To  replace  habitat 
components  lost  in  the  fire. 

Proposed  Action 

The  Proposed  Action  has  the 
following  components: 

1.  Salvage  har\'est  fire-killed  and 
imminently  dead  trees  on 
approximately  1.000  acres.  Harvest  by 
helicopter  to  protect  domestic 
watershed  conditions  and  fish  habitat. 
Constmct  two  helicopter  landings:  no 
road  construction  or  reconstruction  is 
proposed.  Harvesting  would  comply 
with  the  Draft  Bull  Trnu!  Conservation 
Agreement.  The  proposal  would  not 
han/est  within  P.«lCF!SH  Ripanan 
Habitat  Conser\'ation  Areas,  which 
include  riparian  corridors  along 
perennial  and  intemiirtent  .streiHms, 
wetiar.ds,  landslides,  and  landslide 
prone  areas,  where  riparian-dependent 
resources  receive  primary  emphasis. 
Site  specific  integrated  prescriptions  to 
provide  for  snags/large  wood  debris, 
visual  quality,  cultural  resource 
protection,  and  TES  plant  and  animal 
needs  would  be  developed  consistent 
with  the  Forest  Plan.  Landscape 
assessment,  and  current  policy/research. 

2.  Commercially  thin  unbumed 
western  larch  stands  on  100  acres. 
Harvest  by  helicopter  only;  no  road 
con.struction  or  reconstruction  is 
proposed. 

3.  Regenerate  productive  forest  suited 
acres  within  the  project  area  by  planting 
conifer  seedlings  or  ensuring  natural 
regeneration. 

4.  Construct  great  gray  owl  and 
goshawk  nest  platforms  adjacent  to 
burned  areas. 

Forest  Plan  Amendment 

Amendment  to  the  Forest  Plan  may  be 
needed  to: 

1.  Allow  plantation  stocking  levels 
below  Forest  Plan  standards  and 
guidelines  to  refiect  natural  stand 
conditions. 
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2.  Allow  postfire  activities  as 
described  in  the  Fall  Creek  Postfire 
Project  to  proceed  without  on  Order  2 
soil  survey.  Soil  information  of 
sufficient  detail  to  address  NEPA  issues 
and  required  effects  disclosure  will  be 
provided. 

Preliminary  Issues 

The  Forest  Service  has  identified  six 
preliminary  issues  raised  by  the 
Proposed  Action: 

1.  Effects  on  water  quality  in  the 
North  Fork  Payette  River  and  Payette 
Lake,  which  supplies  domestic  water  to 
McCall.  The  river  is  designated  a  Stream 
Segment  of  Concern  by  the  State  of 
Idaho. 

2.  Effects  on  fish  habitat  in  the  North 
Fork  Payette  River  and  its  tributaries, 
habitat  for  westslope  cutthroat  trout  and 
former  habitat  for  bull  trout  (sensitive 
species).  The  North  Fork  Payette  River 
is  a  key  watershed  in  the  draft  Bull 
Trout  Conservation  Agreement  between 
Idaho  Fish  and  Game,  U.S.  Fish  and 
Wildlife  Service,  and  U.S.  Forest 
Service. 

3.  Effects  on  sensitive  wildlife  species 
including  the  boreal  owl  and  three-toed 
woodpecker. 

4.  Effects  on  visual  quality  as  seen 
from  the  city  of  McCall. 

5.  Effects  on  wilderness 
characteristics  within  the  Secesh 
Roadless  Area. 

6.  The  economic  efficiency  of 
proposed  projects,  and  effects  on  soci- 
economic  and  social  systems  around  the 
Payette  National  Forest. 

Possible  Alternatives 

The  Forest  Service  has  identified  two 
alternatives  to  the  Proposed  Act:  a  no 
action  ahemative,  and  an  alternative 
that  uses  tractor,  skyhne.  and  helicopter 
logging  with  road  construction.  As  the 
public  raises  additional  logging  with 
road  construction.  As  the  public  raises 
additional  issues  and  provides  more 
information,  the  Forest  may  develop 
additional  alternatives. 

Decisions  To  Be  Made 

The  Payette  National  Forest 
Supervisor  will  decide: 

Whether  to  allow  salvage  logging  and/ 
or  thinning. 

If  so,  where  and  how  to  harvest. 

Whether  to  plant  after  harvest. 

Whether  to  unplement  the  wildlife 
projects. 

What  management  requirements  and 
mitigation  measures  are  required  as  part 
of  the  project. 

What  monitoring  requirements  are 
appropriate  to  evaluate  project 
implementation.  And, 

What  Forest  Plan  amendment(s)  are 
required. 


Public  Involvement  Meetings 

The  Forest  will  hold  five  public 
scoping  meetings  to  introduce  the 
Proposed  Actions  for  the  three  burned 
landscapes  and  to  invite  public 
comment:  Riggins — February  15.  4-9 
p.m..  City  Hall.  McCall— February  16, 
4-9  p.m.,  McCall  Smokejumper  Base. 
Council — February  21.  4-9  p.m.. 
Council  Ranger  District  office.  Boise — 
February  23,  4-9  p.m.,  Red  Lion 
Downtowmer.  Grangeville — February  27. 
1-3  p.m.,  Nez  Perce  National  Forest 
Supervisor's  office.  In  addition.  Forest 
Service  personnel  will  make  added 
public  presentations  on  request. 

Agency/Public  Contacts 

The  Forest  is  mailing  a  summary  of 
the  Proposed  Action,  preliminary 
issues,  and  background  information  on 
the  analysis  to  key  individuals,  groups, 
and  agencies  for  comment.  The  mailing 
list  includes  those  on  the  Payette 
postfire  mailing  list  and  those  generally 
interested  in  Payette  National  Forest 
NEPA  projects. 

Schedule 

Draft  Environmental  Impact 
Statement,  May  1995.  Final  EIS.  August 
1995.  Implementation,  September  1995. 

Comments 

Comments  on  the  Proposed  Action 
and  analysis  should  be  received  in 
writing  on  or  before  March  10.  1995. 
Send  comments  to:  Forest  Supervisor, 
Payette  National  Forest,  P.O.  Box  1026, 
106  W.  Park  Street,  McCall,  ID  83638; 
telephone  (208)  634-0700;  FAX  (208) 
634-0281. 

The  comment  period  on  the  Draft 
Environmental  Impact  Statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
[  Vemiont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  553  (1978)1. 
Also,  environmental  objections  that 
could  be  raised  at  the  Draft 
Environmental  Impact  Statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts  [City  of  Angoon 
V.  Model,  803  F.2d  1016, 1002  (9th  Cir., 


1986):  and  Wisconsin  Heritages,  !nc  v 
Harris.  490  F.  Supp.  1334. 1338  (E.D. 
Wis.  1980)1.  Because  of  these  court 
rulings,  it  is  important  that  those 
interested  in  this  Proposed  Action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues 
raised  by  the  Proposed  Action, 
comments  on  the  Draft  Environmental 
Impact  Statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  Draft  Environmental 
Impact  Statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Envirormiental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Responsible  Official 

David  F.  Alexander.  Forest 
Supervisor.  Payette  National  Forest, 
P.O.  Box  1026,  106  West  Park.  McCall. 
ID  83638. 

Dated:  January  31.  1995. 
David  F.  Alexander, 

Forest  Supenisor. 

IFR  Doc.  95-2915  Filed  2-6-95;  8:45  am) 
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Main  Salmon  River  Postfire  Project, 
Payette  National  Forest,  Idaho 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  In  the  summer  and  fall  of 
1994,  the  Corral  Fire  covered  nearly 
116,000  acres  of  Payette  National  Forest 
north  of  McCall,  Idaho.  The  Forest 
Service  intends  to  prepare  an 
Environmental  Impact  Statement  for 
portions  of  the  wildfire  area  to  assess 
and  disclose  the  environmental  effects 
of  a  proposal.  The  purpose  of  the 
Proposed  Action  is  to  remove  fire-killed 
and  imminently  dead  timber,  recover  its 
economic  value  and  meet  socio- 
economic demands  of  local 
communities,  reforest  the  area,  retain 
and  enhance  wildhfe  habitat,  reduce 
soil  erosion  and  decrease  sedimentation, 
and  maintain  fish  habitat. 

All  actions  include  provisions  for 
snags,  dead  and  down  woody  debris. 
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visual  quality,  cuUural  resources.  TES 
species,  and  wild  and  scenic  river  study 
corridors,  and  would  comply  with  the 
Bull  Trout  Ojnservation  Agreement  and 
the  PACFISH  guidelines  for  water 
quality,  and  fisheries. 

This  project  would  be  accomplished 
through  a  salvage  sale  of  burned  timber 
on  about  8,800  acres,  using  helicopter 
logging,  skyline  logging,  and  tractor 
'ogging;  approximately  3.5  miles  of  road 
construction  in  the  upper  Elkhom  Creek 
area  (followed  by  road  closure);  planting 
of  conifer  seedlings;  and  reconstruction 
or  repair  of  roads  to  improve  vehicle 
passage  and  improve  watershed 
onditions.  The  salvage  sale  proceeds 
would  help  finance  the  other  activities. 

The  project  hes  20  to  35  miles  north 
of  McCall.  in  the  Elkhom.  French.  Fall, 
and  Carey  Creek  drainages,  tributary  to 
tlie  main  Salmon  River.  It  lies  partly 
within  the  Fi^nch  Creek/Patrick  Butte 
Roadless  Are^ 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberiy  Brandel.  New  Meadows 
District  Ranger  (208  634-0300);  or  Tracy 
Beck  .  Interdijaciplinary  Team  Leader 
(208  634-078)0). 

SUPPt.EM£NTARy  INFOHMATXX:  From  July 
to  October  1994.  v^-ildfires  covered  a 
total  of  about  290.000  acres  of  Payette 
National  Forest.  The  Corral  Fire  was 
ignited  in  early  August  by  lightning 
strikes  northviest  of  the  city  of  .McCall, 
and  eventually  covered  about  1 16.000 
acres  until  stopped  by  winter  weather  in 
mid-October.  Within  this  perimeter,  it 
burned  in  a  mosaic  pattern  of  fire 
intensities  int  hiding  some  unbumed 
areas. 

In  October.  Payette  National  Forest 
convened  thr^  interdisciplinary  groups 
of  Forest  reso^irce^pecialists  to  assess 
,  the  landscape^  affected  by  the  fires:  one 
oach  of  the  Blickwell  landscape,  the 
Corral  landscape,  and  the. Chicken 
l-mdscape.'Ea(|:h  bndscape  was 
composed  of  livo  or  more  watersheds. 
The  Corral  landscape  encompas,sed  over 
203,000  acres  tn  French  Creek  and  Uke 
Creok  watersheds  and  portions  of 
C.difomia  CreA  and  Lower  Main 
Salmon  water^lieds.  The  Forest  also 
convened  a  team  to  assess  the  broad 
scale  area,  which  encompasses  the  three 
landscapes  plus  the  Thunderbolt 
landscape  to  tl)e  south. 

In  January  1&95.  each  landscape  team 
produced  a  landscape  assessment 
encompassing  their  analysis  area.  The 
teams  used  a  ecosystem-based  approach 
to  assess  the  fires'  effects  and  to  propose 
target  landscape  conditions,  based  on 
the  Forest  Plan  end  the  historic  range  of 
variation.  Each  team  identified 
management  opportunities  that  could  be 
implemented  this  year  and  in  the  future 


to  move  their  postfire  landscape  toward 
the  target  landscape  design.  The  Forest 
leadership  team  selected  a  package  of 
proposed  actions  for  each  landscape  to 
bring  forward  into  the  National 
Environmental  PoUcy  Act  (NEPA) 
analysis  process. 

The  Proposed  Action  for  the  main 
Salmon  River  described  herein  is  one 
product  of  the  Corral  landscape 
assessment:  it  proposes  the  high-priority 
short  term  projects  related  to  timber 
salvage  and  other  postfire  resource 
opportunities  consistent  with  the  ta^^t 
landscape  design  for  the  Corral 
landscape. 

Burn  intensities,  as  defined  by  degree 
of  tree  mortality,  in  the  Corral  landscape 
varied  from  intensely  burned  to 
unburned.  Within  the  Corral  landscape, 
which  includes  a  portion  of  the  Corral 
fire,  approximately  22.500  acres  burned 
at  high  intf;::sity  (tree  mortality  greater 
than  90%),  l-),oOO  acres  at  moderate 
intensity  (tree  mortality  greater  than 
30%  and  less  than  90%),  and  25.300 
acres  at  low  intensity  (tree  mortality  less 
than  30%).  The  remainder  of  the 
landscape  did  not  bum. 

An  estimated  90,220  acres  of  the 
French  Creek/Patrick  Butte  Roadless 
Area  lie  within  the  Corral  landscape. 

Simultaneous  with  this  Notice  of 
Intent,  Payette  National  Forest  is  also 
publishing  two  Notices  of  Intent  for 
other  postfire  proposals.  The  "Fall 
Creek  Postfire  Project"  EIS  will  cover 
part  of  the  Blackwell  landscape,  and  the 
"Lower  South  Fork  Salmon  River 
Postfire  Project"  EIS  will  cover  the 
Chicken  land.scape.  The  Forest  Service 
will  analyze  the  two  projects 
concurrently  with  this  "Main  Salmon 
River  Postfire  Project"  proposal. 


Purpose  and  Need 

The  need  is  to  move  toward  the 
desired  future  conditions,  goals  and 
objectives  as  described  in  the  Fayette 
Forest  Plan  and  the  target  landscape 
design  in  the  Corral  Landscape 
Assessment.  The  Corral  Landscape 
Assessment  was  riered  to  the  Fon*st 
Plan  and  identifies  a  strategy  to 
implement  the  plan  in  an  ecosj-stem 
management  context.  The  proposed 
action  is  derived  from  management 
opportunities  in  the  landscape 
assessment.  The  purpose  of  each 
clement  of  the  proposed  action  is: 

Salvage:  To  recover  economic  valuo  of 
burned  timber  for  coimties  and  timber- 
related  industries  and  provide  wood 
fiber  for  society.  Past  experience  with 
wildfire  timber  recovery  in  south- 
central  Idaho  indicates  that  prompt 
harvest  is  needed  to  recover  the 
economic  value  of  fire-killed  trees.  The 
trees  in  this  project  area,  mostly 


Douglas-fir.  spruce/fir.  and  lodgepole 
pine,  are  expected  to  lose  30-60  percent 
of  their  economic  value  by  the  end  of 
1996.  Part  of  the  salvage  sale  proceeds 
will  finance  the  regeneration,  watershed 
improvement,  and  recreation  elements 
of  the  projecL 

Regeneration: To  promptly  return  to 
production  those  lands  within  the 
suited  base  that  contribute  to  the 
allowable  sale  quantity. 

Watershed  projects:  To  improve 
watershed  conditions-to  meet  beneficial 
uses  (fish  habitat  and  domestic  water 
supply). 

Recreation:  To  improve  recreation 
user  access  and  reduce  safety  hazards 
caused  by  the  fire. 

Proposed  Action 

The  Proposed  Action  has  the 
following  components; 

1.  Salvage  harvest  fire  killed  and 
imminently  dead  trees  on 
approximately  8.800  acres  using 
helicopter,  skyline,  and  tractor. 
Constmct  helicopter  landings  along 
roads.  Specifically,  in  Elkhom  Creek 
drainage,  harvest  within  3,540  acres, 
construct  approximately  3.5  miles  of 
road  (close  the  new  road  to  the  public 
during  and  after  salvage  sale  activities), 
and  improve  12  miles  of  road.  In  French 
Creek  drainage,  harxest  within  3.510 
acres  and  improve  7.5  miles  of  road.  In 
Fall  and  Carey  Creek  drainages,  harvest 
within  1.750  acres  and  improve  25 
miles  of  road.  In  the  Lake  Creek 
drainage,  the  Proposed  Action  includes 
road  improvements  and  other  resource 
improvement  projects,  but  no  salvage 
timber  harvest.  All  road  improvement 
work  is  detailed  in  item  3.  of  the 
proposed  action.  The  proposal  would 
not  salvage  harvest  within  the  French 
Creek  wild  and  scenic  study  corridor.  It 
would  not  salvage  har\es!  witfiin 
F'ACFISH  Riparian  Habitat  Conservation 
Areas,  which  include  riparian  corridors 
along  perennial  ^nd  intermittent 
streams,  wetlands.  land.sl!des,  and 
landslide  prone  areas,  v.here  riparian- 
dependent  resources  receive  primary 
emphasis.  Harvesting  would  ccmply 
with  the  Draft  Bull  Trout  Consorvation 
Agree.'nent.  Site-specific  integrated 
prescriptions  to  pro\  ide  for  snag/down 
woody  debris  retention,  visual  quality, 
cultural  resource  protection,  and  TES 
plant  and  animals  would  be  devolopwl 
consistent  with  the  Forest  Flan, 
landscape  assessment  and  current 
policy /research. 

2.  Regenerate  productive  forest  suited 
acres  within  the  project  area  by  pla.'iting 
conifer  seedlings  or  ensuring  natural 
regeneration. 

3.  Reconstruct  or  repair  roads  to 
facilitate  log  haul,  improve  vehicle 
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passage  and/or  improve  watershed 
conditions,  by  refMiring  surface  on  six 
road  segments,  improving  11  stream 
crossings,  and  closing  one  road. 
Specifically,  repair  road  surface, 
ditches,  and/or  fix  stream  crossings  on 
segments  of:  Road  #1339,  Road  #318, 
Road  321.  Road  #246,  Road  #1333,  Road 
#592,  Road  #1340,  Road  #308,  Road 
#1337,  Road  #1279,  Road  #565. 
4.  Remove  hazard  trees  along 
recreation  trails.  There  are  opportunities 
to  improve  and  relocate  segments  of 
trails  within  sale  area  boundaries  along 
Forest  Service  trails  #  115,  145,  149, 
374,  500,  and  504. 

Forest  Plan  Amendment 

Amendment  to  the  Forest  Plan  may  be 
needed  to: 

1.  Allow  plantation  stocking  levels 
below  Forest  Plan  standards  and 
guideline's  to  reflect  natural  stand 
conditions. 

2.  Allow  postfire  activities  as 
described  in  the  Main  Salmon  River 
Postfire  Project  to  proceed  without  an 
Order  2  soil  survey.  Soil  information  of 
sufficient  detail  to  address  NEPA  issues 
and  required  effects  disclosure  will  be 
provided. 

Preliminary  Issues 

The  Forest  Service  has  identified  six 
preliminary  issues  raised  by  the 
Proposed  Action: 

1.  Effects  on  water  quality  and 
quantity  in  the  Salmon  River,  Elkhom 
Creek,  French  Creek,  Fall  Creek  and 
Carey  Creek,  and  their  beneficial  use  for 
native  fish  species  and  anadromous  fish 
species  habitat. 

2.  Effects  on  big  game,  furbearers, 
neotropical  birds,  raptors,  and  sensitive 
wildlife  species  habitat  in  and  adjacent 
to  the  project  areas. 

3.  Effet;ts  on  recreation  trails  and  use 
in  the  project  area. 

4.  Effects  on  wilderness 
characteristics  within  the  roadless  area. 
The  proposals  lie  partly  within  the 
French  Creek/Patrick  Butte  Roadless 
Area. 

5.  Effects  on  the  ability  of  the  project 
areas  to  provide  long  term  growth  and 
yield  of  timber.  Where  the  Corral  Fire 
burned  hot>  it  left  no  live  trees.  Where 
fire  burned  at  low  or  moderate 
intensities,  it  left  a  mixture  pf  dead.  live, 
and  damaged  trees.  Trees  with  crowns 
and  trunks  scorched  are  at  risk  of  dying 
from  fire  damage  or  insect  infestation. 
Grasses  and  shrubs  can  invade 
disturbed  sites  faster  than  trees  can 
naturally  reforest. 

6.  The  economic,  socio-economic,  and 
social  effects  of  salvage  timber  sales. 
This  includes  the  economic  efficiency  of 
each  salvage  sale  as  measured  by 


present  net  value,  the  effects  on  jobs, 
income,  payments  to  counties,  and 
effects  on  local  social  groups. 

Possible  Alternatives 

The  Forest  Service  has  identified  two 
alternatives  to  the  Proposed  Action:  a  no 
action  alternative,  and  an  alternative 
that  would  not  construct  road  or  salvage 
harvest  in  the  roadless  area.  As  the 
public  raises  additional  issues  and 
provides  more  information,  the  Forest 
may  develop  additional  alternatives. 

Decisions  to  be  Made 

The  Payette  National  Forest 
Supervisor  will  decide: 

Whether  to  allow  salvage  logging. 

If  so,  where  and  how  to  har\est. 

Whether  to  plant  after  harvest. 

Whether  to  implement  watershed 
improvement  and  recreation  projects. 

What  management  requirements  and 
mitigation  measures  are  re'iiured  as  part 
of  this  project. 

What  monitoring  requirements  are 
appropriate  to  evaluate  project 
implementation.  And, 

What  Forest  Plan  amendment(s)  are 
required? 

Public  Involvement  Meetings 

The  Forest  will  hold  five  public 
scoping  meetings  to  introduce  the 
Proposed  Actions  for  the  three  burned 
landscapes  and  to  invite  public 
comment:  Riggins — February  15,  4-9 
pm.  City  Hall.  McCall— February  16.  4- 
9  pm,  McCall  Smokejumper  Base. 
Council — February  21,  4-9  pm.  Council 
Ranger  District  office.  Boise — February 
23,  4-9  pm.  Red  Lion  Downtowner. 
Grangeville — February  27, 1-3  pm,  Nez 
Perce  National  Forest  Super\'isor's 
office.  In  addition.  Forest  Service 
personnel  will  make  added  public 
presentations  on  request. 

Agency/Public  Contacts 

The  Forest  is  mailing  a  summary  of 
the  Proposed  Action  preliminary  issues, 
and  background  information  on  the 
analysis  to  key  individuals,  groups,  and 
agencies  for  comment.  The  mailing  list 
includes  those  on  the  Payette  postfire 
mailing  list  and  those  generally 
interested  in  Payette  National  Forest 
NEPA  projects. 

Schedule 

Draft  Environmental  Impact 
Statement,  May  1995.  Final  EIS,  August 
1995.  Implementation,  September  1995. 

Comments 

Comments  on  the  Proposed  Action 
and  analysis  should  be  received  in 
WTiting  on  or  before  March  10, 1995. 
Send  comments  to:  Forest  Supervisor, 


Payette  National  Forest,  P.O.  Box  1026, 
106  W.  Park  Street,  McCall,  ID  83638; 
telephone  (208)  634-0700;  FAX  (202) 
634-0281. 

The  comment  period  on  the  Draft 
Environmental  Impact  Statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
[Vermont  Yankee  Nudear  Power  Corp 
V.  NRDC.  435  U.S.  519,  553  (1978)]. 
Also,  environmental  objections  that 
could  be  raised  at  the  Draft 
Environmental  Impact  Statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts  [City  of  Angoon 
v.  Model,  108  F.2d  1016, 1002  (9th  Cir., 
1986);  and  Wisconsin  Heritages,  Inc.  v 
Harris,  490  F.  Supp.  1334,  1338  (ED. 
Wis.  1980)].  Because  of  these  court 
rulings,  it  is  important  that  those 
interested  in  this  Proposed  Action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues 
raised  by  the  Proposed  Action, 
comments  on  the  Draft  Environmental 
Impact  Statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  tlie  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  Draft  Environmental 
Impact  Statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  PoHcy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Responsible  Official 

David  F.  Alexander.  Forest 
Supervisor,  Payette  National  Forest, 
P.O.  Box  1026,' 106  West  Park.  McCall. 
ID  83638. 
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Dated;  January  31,  1995. 
David  F.  Aleicander, 

Forest  Supervisor. 
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Lower  South  Fork  Salmon  River 
Postfire  Project,  Payette  National 
Forest,  Idaho 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare 
environmerjtal  impact  statement. 


SUMMARY:  lit  the  summer  and  fall  of 
1S94,  the  Chicken  Fire  covered  103.000 
acres  of  Payptte  National  Forest 
northeast  of  McCall,  Idaho.  The  f  urest 
Ser\'ice  inte  ids  to  prepare  an 
Environmenltal  Impact  Statement  for  a 
portion  of  tHe  wildfire  area  to  assess  and 
disclose  the  environmental  effects  of  a 
proposal.  Tl  9  purpose  of  tlie  Proposed 
Action  is  to  remove  fire-killed  and 
im^jiinently  dead  timber,  recover  its 
economic  vallue  and  meet  socio- 
economic d(  rhands  of  local 
communitie;j  reforest  the  area,  retain 
and  enhance  ivildlife  habitat,  reduce 
soil  erosion  ihd  decrea.se  sedimentation, 
improve  fish  habitat,  and  provide 
recreation  at  (Jess. 

All  action;  include  provisions  for 
snags,  dead  i  ^id  down  woody  debris, 
visual  qualit  ,t  cultural  resources,  TES 
species,  and  liild  and  scenic  river  study 
corridors,  an  i  would  comply  with  the 
Bull  Trout  Conservation  Agreement  and 
PACFISH  guidelines  for  v/ater  quality 
and  fisheries! 

This  projeijt  would  be  accomplished 
through  a  sai)i»age  sale  of  burned  timber 
on  about  4.830  acres,  using  helicopter 
'"KS'ng  (no  r^ad  construction);  planting 
of  conifer  seddlings;  repairing  and 
improving  dijainage  conditions  on  seven 
existing  roadfe;  converting  a  road  to  a 
trail;  and  conjstructing  nest  platforms  for 
great  gray  owils.  The  salvage  sale 
proceeds  woi|ld  help  finance  the  other 
activities.       i 

The  projecli  lies  25-40  miles  northeast 
of  McCall,  in  the  lower  South  Fork 
Salmon  River  watershed,  in  the  Smith 
Cn!ek,  Pony  Creek,  and  Elk  Creek 
drainages.  It  lies  partly  witliin  the 
Secesh  and  Cottontail  Point/Pilot  Peak 
Roadless  Areas. 

FOR  FURTHER  WFORMATION  CONTACT: 
Fred  Dauber,  Krassel  District  Ranger 
(208  634-0600);  or  Dan  Anderson, 
Interdisciplinary  Team  Leader  (208 
634-0631). 

SUPPLEMENTARY  INFORMATION:  From  July 
to  October  1994,  wildfires  covered  a 
total  of  about  290,000  acies  of  Payette 
National  Forest.  The  Chicken  Fire  was 
ignited  in  mid-August  by  several 


lightning  strikes  east  of  the  town  of 
Warren  near  the  South  Fork  Salmon 
River,  and  eventually  covered  about 
103,000  acres  until  stopped  by  winter 
weather  in  mid-October.  Within  this 
perimeter,  it  burned  in  a  mosaic  pattern 
of  fire  intensities  including  some 
unbumed  areas. 

In  October,  Payette  National  Forest 
convened  three  interdisciplinar>'  groups 
of  Forest  resources  specialists  to  assess 
the  landscapes  affected  by  the  fires:  one 
each  for  the  Blackwell  landscape,  the 
.    Corral  landscape,  and  the  Chicken 
landscape.  Each  landscape  was 
composed  of  two  or  more  watersheds. 
The  Chicken  landscape  encompassed 
nearly  180,000  acres  in  tlie  Lower  South 
Fork  and  Elk  Creek  watersheds.  The 
Forest  also  convened  a  team  to  assess 
the  broad-scale  area,  which 
encDinpa.sf^p"?  the  three  landscapes  plus 
the  Thui.derS',lt  landscape  to  the  south. 
In  Januan  1995,  each  landscape  team 
produced  a  landscape  assessii.ent 
encompassing  their  fire  area.  The  teams 
u.sed  an  ecosystem-based  approach  to 
assess  the  fires"  effects  and  10  propose 
target  landscape  conditions,  based  on 
the  Foiest  Plan  and  the  historic  range  of 
variation.  Each  team  identified 
mandgeinent  opportunities  that  could  be 
implemriited  thi.s  year  and  in  the  future 
to  move  their  respective  postfire 
landscape  toward  the  target  landicape 
desigii.  The  Forest  leadership  tca:n 
selected  a  package  of  proposed  actions 
for  each  landscape  to  bring  forward  into 
the  National  Environmental  Policy  Act 
(NEPA)  analysis  process. 

The  Proposed  Action  for  the  Lower 
South  Fork  Salmon  River  described 
heroin  is  one  product  of  the  Chicken 
landscape  assessment:  it  proposes  the 
high-priority  short  term  projects  related 
to  timber  salvage  and  other  postfire 
resources  opportunities  consistent  with 
the  target  landscape  design  for  the 
Chicken  Landscape. 

Burn  intensities,  as  defined  by  degree 
of  tree  mortality,  in  the  Chicken 
landscape  varied  from  intensely  burned 
to  unburned.  Within  the  Chicken 
landscape,  which  includes  a  portion  of 
the  Chicken  Fire,  approximately  36,900 
acres  burned  at  high  intensity  (tree 
mortality  greater  tlian  90%),  23,700 
acres  at  moderate  intensity  (tree 
mortality  greater  than  30%  and  less  than 
90%).  and  28.200  acres  at  low  intensity 
(tree  mortality  less  than  30%).  The 
remainder  of  the  landscape  did  not 
bum. 

An  estimated  83,300  acres  of  the 
Secesh  Roadless  Area  and  30,900  acres 
of  the  Cottontail  Point/Pilot  Peak 
Roadless  Area  he  within  the  Chicken 
landscape,  of  which  about  34.500  acres 


and  21,000  acres  were  burned, 
respectively. 

The  primary  management  emphasis  in 
the  South  Fork  Salmon  River  drainage  is 
restoration  of  harvestable,  robust,  self- 
sustaining  populations  of  naturally 
reproducing  sabnon  and  trout.  The 
South  Fork  Salmon  River  was  the  single 
largest  producer  of  summer  chinOok 
salmon  in  the  Columbia  River  Basin  by 
the  1950's.  Since  then  this  run  has 
continued  to  decline  significantly, 
partially  due  to  habitat  degradation 
caused  by  management-induced 
sediment.  The  Snake  River  spring/ 
summer  and  fall  chinook  salmon  are 
now  hsted  as  endangered  species.  The 
South  Fork's  steelhead,  bull  trout,  and 
westslope  cutthroat  trout  are  listed  by 
the  Forest  Ser\'ice  as  sensitive.  Some 
spawning  areas  and  major  winter 
habitats  for  both  endangered  and 
sMisitive  fishes  are  influencc-d  1-.  ;he 
project  area.  Numerous  road-rtic  ;,:d 
sadiment  sources  continue  to  deliver 
sediment  to  the  South  Fork  and 
tributaries,  adversely  affecting  fish 
habitat. 

Simultaneous  with  this  Notice  of 
Intent,  Payette  National  Forest  is  also 
publishing  two  Notices  of  Intent  for 
other  postfire  proposals.  The  •'Fall 
Creek  Po.stfire  Project"  EIS  will  cover 
part  of  the  B'lackwell  landscape,  and  the 
"Main  Salmon  River  Postfire  Project" 
EIS  will  cover  the  Corral  land.scape.  Thn  ■ 
Forest  Service  will  analyze  the  two 
projects  concurrently  with  this  "Lower 
South  Fork  Salmon  River  Postfire 
Project"  proposal. 

Purpose  and  Need 

The  need  is  to  adapt  to  the  changed 
conditions  in  the  South  Fork  Salmon 
River  drainage  and  move  toward  the 
desired  future  conditions,  goals  and 
objectives  as  described  in  the  Payette 
Forest  Plan  and  the  target  landscape 
design  in  the  Chicken  Landscape 
Assessment.  The  Chicken  Landscape 
Assessment  was  tiered  to  the  Forest 
Plan  and  identifies  a  strategy  to 
implement  the  plan  in  an  ecosvstem 
management  context.  The  proposed 
action  is  derived  from  management 
opportunities  in  the  landscape 
assessment.  The  purpose  of  each 
element  of  the  proposed  action  is: 

Salvage.-To  recover  economic  value  of 
burned  timber  for  counties  and  timber- 
related  industries  and  provide  wood 
fiber  for  society.  Past  experience  with 
wildfire  timber  recoverv-  in  south- 
central  Idaho  indicates  that  prompt 
harvest  is  needed  to  recover  the 
economic  value  of  fire-killed  trees.  The 
trees  in  this  project  area,  mostly 
ponderosa  pine,  Douglas-fir,  grand  fir, 
and  lodgepole  pine,  are  expected  to  lose 
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30-40%  of  their  economic  value  by  the 
end  of  1996.  Part  of  the  salvage  sale 
proceeds  will  finance  the  regeneration, 
watershed  improvement,  recreation  and 
wildlife  habitat  elements  of  the  project. 

Regeneration:  To  promptly  return  to 
production  those  lands  within  the 
suited  base  that  contribute  to  the 
allowable  sale  quantity. 

Watershed  Projects:  To  improve 
watershed  conditions  to  meet  beneficial 
uses  (fish  habitat  and  domestic  water 
supply). 

Recreation:  To  improve  recreation 
user  access. 

Wildlife:  To  enhance  habitat 
components  for  sensitive  species. 

Proposed  Action 

The  Proposed  Action  has  the 
following  components: 

1.  Salvage  harvest  fire-killed  and 
imminently-dead  trees  on 
approximately  4,850  acres.  Harvest  by 
helicopter  only.  Construct  seven 
helicopter  landings.  Reconstruct  about 
5.5  miles  of  road  in  four  segments  to 
facilitate  log  haul;  no  road  construction 
is  proposed.  Specifically,  on  road  #337. 
reconstruct  'A  mile  of  road  by  increasing 
the  radius  on  1  switchback;  road  #340, 
reconstruct  2V*  miles  of  road  by 
increasing  the  radius  on  two 
switchbacks  and  realigning  multiple 
tight  radius  turns;  road  #355, 
reconstruct  IV2  miles  of  road  by 
increasing  the  radius  on  one 
switchback,  and  improve  the  running 
surface  where  degraded  by  large  rocks; 
road  #359,  reconstruct  IV5  miles  of  road 
by  improving  stream  crossings, 
improving  several  tight  radius  turns, 
and  improving  the  running  surface  by 
better  drainage.  The  proposal  would  not 
harvest  within  the  South  Fork  Salmon 
River  wild  and  scenic  study  corridor.  It 
would  not  harvest  within  PACFISH 
Riparian  Habitat  Conservation  Areas, 
which  include  riparian  corridors, 
wetlands,  landslides,  and  landslide- 
prone  areas,  where  riparian-dependent 
resources  receive  primary  emphasis. 
The  proposal  would  not  harvest  on  land 
having  a  combination  of  high  erosion 
hazard  and  high  sediment  delivery  to 
streams.  Harvesting  would  comply  with 
the  Draft  Bull  Trout  Conservation 
Agreement.  Site  specific  integrated 
prescriptions  to  provide  for  snags/large 
woody  debris  retention,  visual  quality, 
cultural  resource  protection,  and  TES 
plant  and  animal  needs  would  be 
developed  consistent  with  the  Forest 
Plan,  landscape  assessment  and  current 
policy/research. 

2.  Regenerate  productive  forest  suited 
acres  within  the  project  area  by  planting 
conifer  seedlings  or  ensuring  natural 
regeneration. 


3.  Repair  and  improve  drainage 
conditions  on  seven  existing  roads. 
Specifically,  apply  gravel,  line  inslope 
ditches,  improve  cross-drainage, 
stabilize  cuts  and  fills,  improve  stream 
crossings,  and/or  stabilize  gullies  on 
segments  of  the:  Hays  Station  Road 
(#337),  Warren-Profile  Gap  Road  (#340), 
China  Glen  Road  (#357),  Smith  Knob 
Road  (#355),  Warren  Wagon  Road 
(Forest  Highway  21),  and  Pony 
Meadows  Road  (#359). 

4.  Convert  the  Bear  Lake  Road  (#1211) 
to  a  non-motorized  trail. 

5.  Establish  a  trailhead  at  the  end  of 
Hays  Station  Road  (#337). 

6.  Construct  nest  platforms  for  great 
gray  owls  in  the  Pony  Meadows  area. 

7.  Close  to  all  vehicle  traffic  a  non- 
system  road  ft-om  Warren  Summit  going 
west  to  just  above  Pony  Meadows. 

Methodologies,  rationale,  and 
.findings  associated  with  the  Chicken 
landscape  assessment  and  site  specific 
environmental  analysis  are  to  be 
reviewed  by  a  proposed  Federal 
interagency  science  panel  with  panel 
members  selected  from  Forest  Service 
research  and  system  branches,  and  other 
Federal  agencies.  Recommendations 
made  by  this  panel  could  be  used  by 
line  officers  in  directing  the 
environmental  analysis,  formulating 
alternatives,  disclosing  environmental 
consequences,  developing  a  monitoring 
plan,  and  making  the  final  decision. 
This  may  include  the  option  of  not 
moving  ahead  with  any  or  part  of  the 
proposed  action  or  action  alternatives  if 
conclusive  information  shows  that  the 
action  would  be  damaging  to 
anadromous  fish. 

Forest  Plan  Amendment 

The  Payette  National  Forest  Plan  has 
specific  memagement  direction  for  the 
South  Fork  Salmon  River  management 
areas.  The  Proposed  Action  is  designed 
to  improve  watershed  conditions  and 
fish  habitat,  and  is  consistent  with  the 
objectives  and  goals  of  the  Forest  Plan. 
However,  amendment  to  standards  and 
guidelines  in  the  Plan  may  be  needed  to: 

1.  Allow  postfire  activities  including 
salvage  logging  of  fire-killed  and 
imminently  dead  trees  as  proposed  in 
the  Lower  South  Fork  Salmon  River 
Postfire  Project  where  the  cumulative 
effect  of  all  proposed  projects  results  in 
a  net  improvement  in  potential 
sediment  delivery  to  the  South  Fork 
Salmon  River. 

2.  Allow  postfire  activities  as 
described  in  the  Lower  South  Fork 
Salmon  River  Postfire  Project  to  proceed 
without  an  Order  2  soil  survey.  Soil 
information  of  sufficient  detail  to 
address  NEPA  issues  and  required 
effects  disclosure  will  be  provided. 


3.  Allow  plantation  stocking  levels 
below  Forest  Plan  standards  and 
guidelines  to  reflect  natural  stand 
conditions. 

4.  Allow  helicopter  logging  one-way 
flying  distances  beyond  the  Forest  Plan 
standard  and  guideline  of  1.5  miles  but 
within  2.5  miles  of  existing  roads. 

5.  In  Management  Area  16,  allow 
postfire  salvage  logging  by  helicopter  as 
proposed  in  the  Lower  South  Fork 
Salmon  River  Postfire  Project. 

Preliminary  Issues 

The  Forest  Service  has  identified 
seven  preliminary  issues  raised  by  the 
Proposed  Action: 

1.  Effects  on  water  quality  in  the 
South  Fork  Salmon  River  and  its 
tributaries  and  their  beneficial  use  for 
spring/summer  chinook  salmon,  bull 
trout,  and  other  fish  species  habitat.  The 
lower  South  Fork  is  a  Stream  Segment 
of  Concern  and  a  Water  Quality  Limited 
Segment  (State  of  Idaho,  Division  of 
Environmental  Quality). 

2.  Impacts  of  not  implementing  the 
Forest  Plan  recovery  strategy  for  the 
South  Fork  Salmon  River  before 
implementing  new  timber  entry. 

3.  Effects  on  sensitive  wildlife  species 
including  white-headed  woodpecker 
and  goshawk. 

4.  Effects  on  wilderness 
characteristics  within  the  Sec^sh  and 
Cottontail  Point/Pilot  Peak  RoSHless 
Areas. 

5.  Effects  on  human  use  and  access 
due  to  closing  roads  to  reduce  sediment. 

6.  Effects  on  the  ability  of  the  project 
areas  to  provide  long  term  growth  and 
yield  of  timber.  Where  the  Chicken  Fire 
burned  hot.  it  left  no  live  trees.  Where 
fire  burned  at  low  or  moderate 
intensities,  it  left  a  mixture  of  dead,  live, 
and  damaged  trees.  Trees  with  crowns 
and  trunks  scorched  are  at  risk  of  dying 
from  fire  damage  or  insect  infestation. 
Grasses  and  shrubs  can  invade 
disturbed  sites  faster  than  trees  can 
naturally  reforest. 

7.  The  economic  efficiency  of 
proposed  projects,  and  effects  on  socio- 
economic and  social  systems  around  the 
Payette  National  Forest. 

Possible  Alternatives 

The  Forest  Service  has  identified 
three  alternatives  to  the  Proposed 
Action:  a  no  action  alternative,  an 
alternative  that  would  not  salvage 
harvest  in  the  roadless  areas,  and  an 
alternative  that  salvage  harvests  by 
helicopter  additional  acres  on  more 
sensitive  soil  types.  As  the  public  raises 
additional  issues  and  provides  more 
information,  the  Forest  may  develop 
additional  alternatives. 
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Decisions  To  Be  Made 

The  Payette  National  Forest 
Supervisor  will  decide: 

Whether  to  allow  salvage  logging. 

If  so.  where  and  how  to  harvest. 

Whether  to  plant  after  harvest. 

Whether  to  implement  the  sediment 
reducing,  recreation,  and  wildlife 
improvement  projects. 

What  management  requirements  and 
mitigation  measures  are  required  as  part 
of  the  project. 

What  monitoring  requirements  are 
appropriate  to  evaluate  project 
implementation.  And. 

What  Forest  Plan  amendment(s)  are 
required. 

Public  Involvement  Meetings 

The  Forest  will  hold  five  public 
scoping  meetings  to  introduce  the 
Proposed  Actions  for  the  three  burned 
landscapes  an]d  to  invite  public 
comment:  Riggins— February  15,  4-9 
pm.  City  Hall.jMcCall— February  16.  4- 
9  pm,  McCall  Smokejumper  Base. 
Council— February  21.  4-9  pm,  Council 
Ranger  District  office.  Boise — February 
23,  4-9  pm.  Red  Lion  Downtowner. 
Grangeville— february  26.  1-3  pm.  Nez 
Perce  National  Forest  Supervisor's 
office.  In  addition,  Forest  Service 
personnel  will  make  added  public 
presentations  On  request. 

Agency/Public  Contacts 

The  Forest  is  mailing  a  summarv'  of 
the  Proposed  Action,  preliminary 
issues,  and  background  information  on 
the  analysis  tokey  individuals,  groups, 
and  agencies  for  comment.  The  mailing 
list  includes  those  on  theT'ayette 
postfire  mailinjg  list  and  those  generally 
interested  in  P&yette  National  Forest 
NEPA  projects) ' 

Schedule 

Draft  Environmental  Impact 
Statement.  May  1995.  Final  EIS.  August 
1995.  Implementation.  September  1995. 

Comments 

Comments  oti  the  Proposed  Action 
and  analysis  should  be  received  in 
writing  on  or  before  March  10.  1995. 
Send  comments  to:  Forest  Supervisor. 
Payette  National  Forest.  P.O.  Box  1026. 
106  W.  Park  Street.  McCall,  ID  83638: 
telephone  (208)  634-0700;  FAX  (208) 
634-0281. 

The  comment  period  on  the  Draft 
Environmentallmpact  Statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 


related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
( Vermont  Yankee  Nuclear  Power  Corp 
V.  NRDC.  435  U.S.  519.  553  (1978)]. 
Also,  environmental  objections  that 
could  be  raised  at  the  Draft 
Environmental  Impact  Statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  li>  the  courts  \Citv of  Angoon 
V.  Model.  803  F.2d  1016.  1002  (9th  Cir,. 
1986);  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334.  1338  (E.D. 
Wis.  1980)1.  Because  of  these  court 
rulings,  it  is  important  that  those 
interested  in  this  Proposed  Action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues 
raised  by  the  Proposed  Action, 
comments  on  the  Draft  Environmental 
Impact  Statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Conmients  may  also  address  the 
adequacy  of  the  Draft  Environmental 
Impact  Statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Envirorunental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Responsible  Official 

David  F.  Ale.xander.  Forest 
Supervisor.  Payette  National  Forest. 
P.O.  Box  1026.  106  West  Park.  McCall. 
ID  83533. 

Dated:  January  31,  1995. 
David  F.  Alexander. 

Fnrest  Supervisor 

[FR  Doc.  95-2917  Filed  2-6-95:  8:45  ami 

BILLING  CODE  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  North  Carolina  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 


regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  North 
Carolina  Advisory  Committee  to  the 
Commission  will  convene  at  10:00  a.m. 
and  adjourn  at  3:00  p.m.  on  Wednesday, 
March  1.  1995.  at  the  North  Carolina 
Mutual  Life  Insurance  Company.  411 
West  Chapel  Hill  Street.  Durham.  North 
Carolina  27701.  The  purpose  of  this 
meeting  is:  (1)  to  discuss  the  status  of 
the  Commission  and  Advisory 
Committees;  (2)  to  hear  reports  on  civil 
rights  progress  and/or  problems  in  the 
State;  (3)  to  discuss  the  transcripts  of  the 
current  project  on  racial  tensions  in 
North  Carolina. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Asa  Spaulding. 
Jr.,  at  704-535-4500  or  Bobby  D.  Doctor. 
Director  of  the  Southern  Regional 
Office.  404-730-2476  (TDD  404-730- 
2481).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  niles 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  J.inuan,-  27. 1995 
Carol-Lee  Hurley, 

Chief,  Regiond  Progmmi,  Coordinutinn  Unit 
jFR  Doc.  95-2891  Filed  2-G-95:  8:45  ami 

BILLING  COOE  S33S-01-P 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  the  Offic(iof 
Management  and  Budget  for  clearance 
the  following  proposals  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA) 

Title:  International  Import  Certificate. 

Agency  Form  iXumber  BX.A-645P. 

OMB  Approval  Number:  0694-0017. 

Type  of  Request:  E.xtension  of  a 
currently  approved  collection. 

Burden:  1.986  hours. 

Number  of  Respondents:  7.44 1 . 

Avg  Hours  Per  Response:  10  to  15 
minutes  depending  on  the  requirement. 
1  minute  for  recordkeeping. 

Needs  and  Uses:  The  U.S.  and  20 
other  countries  have  established  an 
Import  Certificate  Procedure  to  increase 
the  effectiveness  of  controls  over 
strategic  commodities.  When  requested 
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by  a  foreign  exporter.  U.S.  importers 
must  provide  a  certification  to  the  U.S. 
government  that  specific  commodities 
will  be  imported  into  the  U.S.  and  will 
not  be  reexported  except  in  accordance 
with  U.S.  regulations.  Once  such 
representations  have  been  made.  BXA 
provides  a  copy  of  the  certification  to 
both  the  foreign  exporter  and  foreign 
government.  Should  a  violation  occur, 
this  documentation  can  be  used  against 
the  violator. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle 
(202) 395-7340. 

Agency:  Bureau  of  Export 
Administration  (BXA) 

Title  of  Survey:  Notification  of 
Commercial  Invoices  That  Do  Not 
Contain  A  Destination  Control 
Statement. 

Agency  Form  Number:  N/A. 
Requirements  are  found  at  786.6  of 
Export  Administration  Regulations. 

OMB  Approval  Number:  0694-0038. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  21  hours. 

Number  of  Respondents:  40. 

Avg  Hours  Per  Response:  30  minutes 
for  the  reporting  requirement  and  1 
minute  for  recordkeeping. 

Needs  and  Uses:  Commercial 
invoices,  bills  of  lading,  and  ther 
shipping  documentation  contain 
destination  control  statements  that 
indicate  the  appropriate  disposition  of 
the  goods  or  technical  data.  When  a 
forwarding  agent  finds  the 
documentation  lacking,  the  agent  is 
required  to  notify  the  exporter  of  the 
problem  so  that  corrective  action  can  be 
taken. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202)  395-7340. 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Defense  Diversification  Needs 
Assessment. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0694-0083. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  4,200  hours. 

Number  of  Respondents:  4,200. 

Avg  Hours  Per  Response:  1  hour 

Needs  and  Uses:  Commerce  is 
conducting  an  assessment  of  defense 
subcontractors  in  order  to  match 


appropriate  government  resource 
programs  to  the  firm's  needs,  that  would 
assist  them  in  diversifying  their 
operations. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  One  time. 

Respondent's  Obligation:  Voluntar\'. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache.  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271.  Department  of  Commerce,  Room 
5327, 14lh  and  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  Don  Arbuckle,  OMB  Desk  Officer. 
Room  10202.  New  Executive  Office 
Building.  Washington.  D.C.  20503. 

Dated  February  1, 1995. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
|FR  Doc.  95-2997  Filed  2-6-95;  8;45  ami 
BILLING  CODE  3S10-CW-F 


International  Trade  Administration 

[A-428-811] 

Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  From  Germany; 
Initiation  of  Anticircumvention  Inquiry 
of  Antidumping  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commence. 

ACTION:  Notice  of  initiation  of 
anticircumvention  inquiry. 

SUMMARY:  On  the  basis  of  a  petition  filed 
with  the  Department  of  Commerce  (the 
Department),  we  are  initiating  an 
anticircumvention  inquiry  to  determine 
whether  imports  of  certain  hot- rolled 
lead  and  bismuth  carbon  steel  products 
from  the  Netherlands  are  circumventing 
the  antidumping  duty  order  on  certain 
hot-rolled  lead  and  bismuth  carbon  steel 
products  from  Germany  (58  FR  15324 
(March  22,  1993)). 

EFFECTIVE  DATE:  February  7,  1995.   . 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow  or  Wendy  J.  Frankel, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230;  telephone:  (202)  482-5253. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  August  23,  1994,  Inland  Steel  Bar 
Compmiy  and  USS  Kobe  Steel  Company 
(hereafti^r,  petitioners)  filed  a  petition, 
pursuant  to  section  781(b)  of  the  Tariff 
Act  of  1930.  as  amended,  (the  Tariff  Act) 
and  19  CFR  353.29  (b)  and  (f). 
requesting  the  Department  to  investigate 
whether  imports  of  certain  leaded  steel 
products  from  the  Netherlands  are 
circumventing  the  antidumping  duty 
order  issued  against  certain  hot-rolled 
lead  and  bismuth  carbon  steel  products 
from  Germany. 

Petitioners  allege  that  Thyssen  AG.  a 
German  steel  producer,  is  shipping 
leaded  steel  billets  to  its  wholly-owned 
subsidiary  Nedstahl  BV  (Nedstahl). 
located  in  the  Netherlands,  hot-rolling 
the  billets  into  bars  and  rods  and  then 
exporting  them  from  the  Netherlands  to 
the  United  States.  Petitioners  assert  that 
Thyssen's  actions  warrant  an  affirmative 
determination  of  circumvention  under 
the  Tariff  Act. 

On  August  29.  1994.  the  law  firm  of 
Sharretts.  Paley,  Carter  &  Blauvelt  filed 
a  letter  of  appearance  on  behalf  of 
Thyssen,  and  an  application  for 
administrative  protective  order. 

On  December  9,  1994,  petitioners 
submitted  additional  information  in 
support  of  its  allegation  of 
circumvention. 

Initiation  of  Anticircumvention  Inquiry 

Section  781(b)  of  the  Tariff  Act  and  19 
CFR  353.29(f)  authorize  the  Department 
to  include  merchandise  within  the 
scope  of  an  existing  antidumping  duty 
order  if:  (A)  The  merchandise  imported 
into  the  United  States  is  of  the  same 
class  or  kind  as  the  merchandise  subject 
to  the  order;  (B)  before  importation  into 
the  United  States,  such  imported 
merchandise  is  completed  or  assembled 
in  a  third  country  from  merchandise 
which  (i)  is  subject  to  an  order,  or  (ii) 
is  produced  in  the  foreign  country  with 
respect  to  which  such  order  applies;  (C) 
the  difference  between  the  value  of  such 
merchandise  imported  into  the  United 
States  and  the  value  of  the  merchandise 
from  the  country  subject  to  the  order 
which  was  completed  or  assembled  in 
the  third  country  is  small,  and  (D)  the 
Department  determines  that  action  is 
appropriate  to  prevent  evasion  of  such 
order. 

In  determining  whether  to  include 
merchandise  assembled  or  completed  in 
a  third  country  in  an  order,  the 
Department  must  take  into  account  such 
factors  as;  (a)  the  pattern  of  trade,  (b) 
whether  the  manufacturer  or  exporter  of 
the  merchandise  from  the  country 
subject  to  the  order  is  related  to  the 
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person  in  the  third  country  who 
completes  or  assembles  the  merchandise 
that  Is  subsequently  imported  into  the 
United  States,  and  (c)  whether  imports 
into  the  third  country  of  the 
merchandise  from  the  order  country 
have  increased  after  the  issuance  of 
such  order. 

After  taking  into  account  any  advice 
provided  by  the  International  trade 
Commission  (ITC).  the  Department  may 
include  such  imported  merchandise 
within  the  scope  of  such  order  at  any 
time  such  order  is  in  effect. 

Our  analysis  of  petitioners' 
submission  according  to  the  above 
criteria  leads  the  Department  to 
conclude  that:  (1)  There  is  evidence  that 
leaded  steel  rod  imported  into  the 
United  States  from  the  Netherlands  is  of 
the  same  class  or  kind  as  that  covered 
by  the  German  antidumping  duty  order; 
(2)  the  leaded  steel  rod  imported  into 
the  United  States  is  completed  from 
leaded  steel  billets  produced  in 
Germany,  the  country  subject  to  the 
antidumping  duty  order;  (3)  the 
difference  in  value  is  arguably  "small". 
Petitioners'  evidence  on  the  third  factor, 
combined  with  other  evidence  on  the 
record,  provides  a  reasonable  basis  to 
initiate  an  anticircumvention  inquiry.  In 
the  context  of  the  inquiry,  the 
Department  will  determine  whether 
inclusion  of  such  imported  products 
within  the  order  is  appropriate  to 
prevent  evasion  of  the  order. 

Our  analysis  of  the  information  in 
petitioners'  submission  leads  us  to 
conclude  that:  (1)  U.S.  import  statistics 
evidence  a  shift  in  the  pattern  of  trade 
subsequent  to  issuance  of  the  order;  (2) 
Nedstahl,  the  entity  in  the  third  country 
who  completes  or  assembles  the 
merchandise  that  is  subsequently 
imported  into  the  United  States,  is  100 
percent  owned  by  Thyssen,  the 
manufactiu-er  or  exporter  of  the 
merchandise  from  the  country  subject  to 
the  order,  and  therefore,  is  related;  and 
(3)  the  data  with  respect  to  imports  of 
subject  merchandise  into  the 
Netherlands  from  Germany  evidences 
such  an  increase.  Consideration  of  the 
other  factors  identified  above 
strengthens  petitioners"  position  that  the 
order  is  being  circumvented.  For  further 
analysis,  see  Memorandum  from  Joseph 
A.  Spetrini  for  Susan  G.  Esserman, 
dated  January  29.  1995.  Based  on  this 
information,  we  are  initiating  an 
anticircumvention  inquiry  of  the 
antidumping  duty  order  on  certain  hot- 
rolled  lead  and  bismuth  carbon  steel 
products  from  Germany,  case  number 
A-428-811. 

The  Department  will  not  suspend 
liquidation  at  this  time.  However,  the 
Department  will  instruct  the  U.S. 


Customs  Ser\ice  to  suspend  liquidation 
in  the  event  of  an  afirmative  preliminan,' 
determination  of  circumvention 

This  notice  is  published  in 
accordance  with  781(b)  of  the  Tariff  Act 
(19  U.S.C.  1677j(b))  and  19  CFR  353.29. 

Dated:  Ianuar>-  30. 1995. 
Susan  G.  Esserroan. 

Assistant  Secretar\-  for  Import 

Administration. 

IFR  Doc.  9.5-3001  Filed  2-6-95;  8:45  am) 

aiLUNC  CODE  3S1(M}S-P 


The  Ohio  State  University,  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30 
A.M.  and  5:00  P.M.  in  Room  4211.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  N.'W.. 
Washington.  D.C. 

Docket  Number:  94-126.  Applicant: 
The  Ohio  State  University.  Columbus. 
OH  43210.  Instrument:  M'ass 
Spectrometer.  Model  215-50. 
Manufacturer:  Mass  Analyser  Products 
Limited,  United  Kingdom.  Intended 
Use:  See  notice  at  59  FR  59212, 
November  16,  1994. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
mstrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  resolution  to  600  daltons, 
(2)  abundance  sensitivity  of  less  than  1 
ppm  of  *'Ar  detected  at  '^Ar  with  an 
analyzer  pressure  of  10  ''  torr,  (3)  a 
background  M/e=36  of  less  than  5x10  '^ 
cm^  STPand  (4)  an  adjustable  Faraday 
collector  for  simultaneous  ion 
collection. 

This  capability  is  pertinent  to  the 
applicant's  intended  purposes  and  we 
know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Pamela  Woods. 

Acting  Director.  Statuton,-  Import  Programs 
Staff. 

IFR  Doc.  95-2999  Filed  2-6-95:  8:45  am] 

BILLING  CODE  3510-OS-F 


University  of  Chicago,  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
,8:30  AM  and  5:00  PM  in  Room  4211. 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue.  N.W.. 
Washington.  DC. 

Docket  Number:  94-135.  Applicant: 
University  of  Chicago.  Chicago.  IL 
60637  Instrument:  EleclTon  Microscope. 
Model  CM  120.  Manufacturer:  NV 
Philips,  The  Netherlands.  Intended  Use: 
See  notice  at  59  FR  63762,  December  9, 
1994.  Order  Dofe;  August  2.  1994. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  this 
instrument  is  intended  to  be  used,  was 
being  manufactured  in  the  United  States 
at  the  time  the  instrument  was  ordered. 
Reasons:  The  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CTEM.  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  the  instrument. 

Pamela  Woods, 

Acting  Director,  Statutory  Import  Proerams 
Staff. 

IFR  Doc.  95-3000  Filed  2-6-95:  8:45  ami 
BILLING  CODE  3S10-OS-F 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301).  we  invite  comments  on  the 
question  of  whether  instniments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutor\  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington. 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington.  D.C. 


7168 


Federal  Register  /  Vol.  60.  No.  25  /  Tuesday.  February  7.   i99.5  /  Notices 


Docket  Number:  94-153.  Applicant: 
University  of  Washington,  Department 
of  Zoology.  NJ-15.  Seattle,  \VA  98195. 
Instrument:  Electron  Microscope,  Model 
CM  100.  Manufacturer'  Philips,  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  by  three 
departments  to  conduct  various  studies 
of  biological  and  other  organisms.  These 
studies  will  include  by  are  not  limited 
to  the  following:  (1)  analysis  of 
membrane  biogenesis  induced  by 
increased  HMG-CoA  reductase  levels, 
(2)  analysis  of  embryonic  and 
regenerative  neural  development  in 
insects.  (3)  several  studies  of  5S  RNA- 
TFIIIA  and  42S  RNP  particles  in  the 
oocyte.  (4)  research  of  extracts  from 
purified  germ  cells  and  mouse  mutants. 
(5)  assessment  of  mechanisms  that 
coordinate  cell  cycle  functions.  (6) 
questions  concerning  the 
morphogenesis  of  glial  cells  and 
neurons.  (7)  determination  of  whether 
strain  non-uniformities  arise  in  muscle 
cells  subject  to  rapid  length 
perturbations,  and  (8)  tracking  of  cells 
in  mitotic  specific  domains.  Application 
Accepted  by  Commissioner  of  Customs: 
January  10.  1995. 

Docket  Number:  95-002.  Applicant: 
Metropolitan  Water  District  of  Southern 
California.  Water  Quality  Lab.  700 
Moreno  Avenue.  La  Verne,  CA  91750. 
Instrument:  Mass  Spectrometer,  Model 
Autospec.  Manufacturer:  Fisons.  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  to  identify  unknown 
organic  compounds  that  are  formed  at 
very  low  concentrations  in  drinking 
water  during  disinfection  processes  and 
to  study  the  precursors  that  when 
disinfected  form  the  disinfection  by- 
products. While  the  main  use  of  the 
instrument  will  be  in  research 
applications,  it  will  be  used  periodically 
for  the  education  and  training  of 
postdoctoral  assistants  and 
undergraduate  cooperative-education 
students  who  are  working  on 
disinfection  by-product  studies. 
Application  Accepted  by  Commissioner 
of  Customs:  January  6. 1995. 

Pamela  Woods, 

Acting  Director.  Statutor\- Import  Programs 
Staff. 

IFR  Doc.  95-2998  Filed  2-6-95;  8:45  ami 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  941244-4344] 

International  Standards  and  Trade 
Support  Program 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 

ACTION:  Notice. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST)  plans 
to  set  up  a  service  to  help  U.S.  industry 
avoid  or  overcome  non-tariff,  technical 
barriers  to  trade  in  many  foreign 
markets.  Such  barriers  to  trade  are 
caused  by  normative  standards, 
measurement  standards,  conformity 
testing,  and  related  practices.  NIST  has 
operated  such  a  program  with  great 
success  in  Saudi  Arabia  for  the  past  four 
years.  NIST  plans  to  (1)  support  ITA. 
USTR  and  voluntary  standards 
organizations  such  as  ISO,  lEC,  ANSI, 
and  to  cooperate  with  regulatory 
agencies,  certifiers,  etc.;  (2)  place  NIST 
standards  experts  in  critical  markets;  (3) 
train  and  place  local-hire  NIST 
standards  representatives  in  developing 
markets;  (4)  develop  close  contacts  with 
key  authorities  in  foreign  markets 
through  training,  etc.;  and  (5)  align  its 
program  with  the  International  Trade 
Administration's,  where  the  Foreign 
Commercial  Counselors  at  U.S. 
Embassies  assist  U.S.  companies  to 
overcome  specific  standards-related 
non-tariff  trade  barriers.  NIST  is 
interested  in  industry  cooperation  and 
invites  responses  about  countries  and 
types  of  technical  barriers  to  trade  to  be 
addressed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  address  all  communications  to 
Dr.  Peter  L.M.  Heydemann,  Director, 
Technology  Services,  National  Institute 
of  Standards  and  Technology, 
Gaithersburg,  MD  20899;  phone  (301) 
975^500;  FAX  (301)  975-2183. 
SUPPLEMENTARY  INFORMATION:  NIST 
plans  to  address  problems  in  the 
European  Union,  the  ten  "big  emerging 
markets"  (BEMs)  defined  by  Under 
Secretary  Jeffrey  Garten,  Russia  and 
certain  of  the  Newly  Independent  States 
(NIS).  The  ten  BEMs  are  Mexico,  China. 
Indonesia.  India.  South  Korea, 
Argentina,  Brazil,  South  Aftica,  Turkey, 
and  Poland. 

The  strategy  of  the  program  will  be  to 
develop  close,  personal  contacts 
between  NIST  staff  and  key  officials  in 
foreign  markets  who  can  influence 
standards-related  non-tariff  trade 
barriers.  These  contacts  will  help  NIST 
to  negotiate  changes  from  a  basis  of 
mutual  trust  and  confidence.  One  means 


to  develop  these  contacts  are  training/ 
information  courses  that  NIST  will 
present  in  the  United  States  and  in 
foreign  markets.  NIST  will  involve  a 
variety  of  federal  authorities,  ANSI  and 
other  voluntary  standards  organizations. 
State  Weights  and  Measures  offices,  and 
selected  private  enterprises  in  these 
efforts.  NIST  standards  experts  and 
standards  representatives  placed  in  the 
foreign  markets  will  follow  up  and  help 
to  further  develop  and  maintain  these 
contacts.  Their  range  of  contacts  will  be 
different  but  complementary  to  that  of 
the  Foreign  Commercial  Counselors. 
They  will  be  able  to  collect  additional 
information  on  these  markets,  on 
planned  standards  and  test  methods, 
and  on  newly  appointed  officials. 

The  purpose  oi  the  program  is  to 
enhance  U.S.  exports  by  assisting  U.S. 
manufacturers  to  overcome  or  avoid 
standards-related,  non-tariff  trade 
barriers  (NTBs),  especially  technical 
barriers  to  trade  (TBTs),  and  by 
facilitating  negotiation  of  mutual 
recognition  agreements  for  conformance 
testing.  TBTs.  whether  or  not 
established  intentionally  by  our  trading 
partners,  limit  U.S.  manufacturers' 
access  to  export  markets  and  often  cause 
large  expenses  to  exporters  when  testing 
of  conformance  to  the  standards  of  one 
or  more  receiving  countries  is  required, 
when  tests  need  to  be  performed  in  the 
buyer's  country,  or,  more  generally, 
through  the  inevitable  delay  connected 
with  conformance  testing  and 
certification.  TBTs  result  from 
disparities  between  standards  and 
conformity  assessment  practices  in  the 
United  States  and  in  its  trading  partners: 

Foreign  national,  regional,  or  international 
standards  may  not  reflect  the  latest  U.S. 
technology  and  technical  practice.  In  some 
cases,  this  is  due  to  lack  of  U.S.  influence  in 
the  development  of  international  st.indards. 
where  European  practice  prevails  in  certain 
technical  areas  due  to  the  extensive 
participation  of  European  Authorities  and.  in 
some  cases,  due  to  bloc  voting  by  European 
national  standards  bodies.  In  many  cases,  the 
United  States  has  had  limited  opportunity  to 
influence  standards  development  of 
importing  countries  or  regions. 

Differences  in  testing  and  certification 
requirements  in  other  countries  frequently 
pose  obstacles  to  U.S.  exports.  If  Mutual 
Recognition  Agreements  (MRA)  for 
conformance  testing  are  not  in  place  and  test 
data  generated  in  the  United  States  are  not 
accepted  in  a  foreign  country,  U.S.  exporters 
must  duplicate  costly  and  time-consuming 
approval  and  certification  procedures  in  the 
foreign  country  to  meet  regulatory 
requirements  for  product  acceptance. 
Agreements  on  the  mutual  recognition  of 
conformance  testing  are  often  difficult  to 
obtain  and  even  more  difficult  to  enforce. 
Foreign  standards  and  conformity  assessment 
rules  are  often  complex  and  detailed,  and 
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many  exporters  are  unable  to  obtain 
sufficient,  timely  information  on  them.  This 
problem  compounds  the  difficulties  created 
by  disparities  among  national  or  regional 
standards  and  conformity  assessment  rules. 

The  major  goals  of  the  Technology 
Services  (TS)  Standards  in  Trade 
program  are: 

1.  Reduce  differences  between  U.S. 
standards  on  specific  products  and 
those  of  our  NAFTA  and  other  major 
trading  partners,  especially  in  primary 
and  development  export  areas. 

2.  Promote  the  incorporation  of  U.S. 
standards  and  technology  into 
international  standards. 

3.  Maximize  adoption  by  developing 
countries  of  U.S.  standards  and 
technology. 

4.  Provide  the  technical  underpinning 
and  develop  the  contacts  necessary  for 
recognition  of  U.S.-based  conformity 
assessment  practices  by  foreign 
regulatory  authorities  and  support  U.S. 
negotiators  in  developing  and 
implementing  mutual  recognition 
agreements. 

5.  Raise  awareness  by  industry  and 
the  federal  government  of  the 
importance  of  standards,  testing  and 
certification  practices,  especially  in 
international  arenas. 

6.  Develop  an  automated  standards 
data  network  relying  on  all  available 
sources  of  information  to  support  the 
information  needs  of  industry  and 
goverrunent. 

These  goals  will  be  achieved  through 
strong  support  to  the  Departments  of 
State  and  Commerce,  and  the  U.S.  Trade 
Representative  in  international 
negotiations  to  secure  foreign 
acceptance  of  U.S.  tests,  certificates, 
quality  systems,  and  registrations,  and 
through  the  following  seven 
complementary  programs  and 
initiatives: 

Standards  in  Trade  Programs  and 
Initiatives 

/.  Support  for  ISO/IEC  and  other 
International  Standards  Committees 
and  Subcommittees 

Assign  NIST  technical  staff  to  provide 
technical  support  to  specific  committees 
and  subcommittees,  whose  deliberations 
may  result  in  standards,  guides  or 
recommendations  that  will  affect  U.S. 
trade.  Provide  coordination  and 
contribute  to  the  necessary  resources. 

Work  with  U.S.  industry  and 
standards  writing  organizations  to 
achieve  consistent,  professional 
representation  on  all  important 
international  committees  and 
subcommittees. 


//.  Implementation  of  NAFTA:  Trilateral 
Committee 

Plan  the  harmonization  of 
measurement  services  (calibrations. 
Standard  Reference  Material,  and 
Standard  Reference  Data);  provide 
■extensive  training  to  participants; 
compare  national  measurement 
standards.  Draft  test  protocols;  define 
areas  for  mutual  recognition  of 
calibration  and  conformance  testing 
services;  define  information  needs. 

///.  Implementation  of  NAFTA: 
Standards  Information 

Organize  the  continuous  acquisition 
of  the  broad  range  of  information 
required  by  NAFTA:  federal,  state,  local 
and  private  standards,  rules  and 
regulations— both  current  and 
planned— that  affect  trade.  Make  that 
information  available  to  U.S.  industry 
and  disseminate  it  automatically  to 
predetermined  target  groups. 

IV.  Overcoming  Technical  Trade 
Barriers  in  the  European  Union 

Establish  permanent  representation  at 
the  USEC  Mission  by  resident, 
professional  NIST  staff  who  will  (l) 
work  with  national  and  international 
standards  conmiittees  to  facilitate 
recognition  of  U.S.  technology  and  test 
methods  in  new  standards;  (2)  review 
existing  foreign  or  international 
standards  in  key  U.S.  export  sectors 
and,  based  on  private  sector  input, 
advocate  modifications  to  remove  or 
reduce  technical  barriers  to  trade;  (3) 
support  negotiations  of  mutual 
recognition  agreements  for  conformance 
testing;  (4)  facilitate  U.S.  input  to  the 
development  of  standards,  test  methods, 
and  certification  procedures  supporting 
regulatory  requirements;  and  (5)  provide 
technical  advice  and  support  to 
commercial  and  economic  staffs  in  U.S. 
embassies  in  Europe  for  the 
identification  and  resolution  of  trade 
issues  involving  technical  barriers. 

V.  Overcoming  Technical  Barriers  to 
Trade  in  Major  Emerging  Markets 

Place  NIST  standards  experts  with  the 
same  tasks  described  in  Section  IV  in 
three  or  four  major  (BEM)  markets  (e.g., 
Argentina,  Brazil,  Mexico),  and  in 
Russia,  Saudi  Arabia,  and  the  European 
Union.  Establish  U.S.  standards  support 
offices  with  local  administrative  staff  in 
six  or  seven  major  (BEM)  markets  (E.g., 
Turkey,  South  Africa,  Chile,  India, 
Indonesia,  South  Korea).  Develop 
programs  for  metrology  and  testing 
laboratories  with  Russia  and  the  BEMs 
to  provide  for  recognition  of  U.S.  test 
results  by  foreign  regulatory  authorities. 
This  is  an  efficient  means  to  remove 
measurement-related  trade  barriers 


where  warranted  in  specific  situations. 
Arrange  and  support  consistent 
representation  of  U.S.  industry  on  " 
international  standards  writing 
committees. 

VI.  Training 

Provide  training  and  familiarization 
for  metrologists  and  standards  writers 
fix)m  Canada  and  Mexico  as  part  of  the 
implementation  of  NAFTA. 

Provide  training  in  metrology, 
conformance  testing,  and  standards 
writing  to  representatives  of  Russia  and 
the  BEM  governments.  The  purpose  is  to 
familiarize  them  with  U.S.  Technology 
and  to  lay  the  groundwork  for  helping 
the  host  country  to  re-write  standards  to 
reflect  the  use  of  U.S.  technology  and  of 
performance  versus  design  standards. 

VII.  Acquisition  and  Dissemination  of 
Information 

Design,  create,  and  install  an  on-line 
database  system  for  standards-related 
information. 

Establish  a  central  NIST  inquiry  point 
as  part  of  the  database  but  with  access 
to  human  experts.  Technology  Services 
currently  answers  about  170,000 
inquiries  on  standards  per  year  mostly 
by  letter,  phone,  or  personal  contact. 
Database  access  will  be  able  to  answer 
the  bulk  of  these  inquiries  more 
efficiently. 

(15  U.S.C.  272) 

Dated:  January  31. 1995. 
Samuel  Kramer, 
Associate  Director. 

IFR  Doc.  95-2963  Filed  2-6-95;  8:45  ami 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Kansas  City  Board  of  Trade 
Application  for  Designation  as  a 
Contract  Market  in  Western  Natural 
Gas  Futures  and  Option  Contracts 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  option 

contracts. 


SUMMARY:  The  Kansas  City  Board  of 
Trade  (KCBT  or  Exchange)  has  applied 
for  designation  as  a  contract  market  in 
western  natural  gas  futures  and  option 
contracts.  The  Director  of  the  Division 
of  Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
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assist  the  Commission  in  considering 
the  views  of  iaterested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Hxchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  March  9,  1995. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW,  Washington.  DC  20581. 
Reference  should  be  made  to  the  KCBT 
western  natural  gas  futures  and  option 
contracts. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Please  contact  Joseph  Storer  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW, 
Washington,  DC  20581.  telephone  202- 
254-7303. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  street, 
N.W..  Washington,  D.C.  20581.  Copies 
of  the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the 
KCBT  in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  C.F.R.  part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
C.F.R.  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17 
C.F.R.  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  KCBT.  should  send  such  comments 
to  Jean  A.  Webb.  Secreteiry.  Commodity 
Futures  Trading  Commission,  2033  K 
Street.  NW.  Washington.  DC  20581  by 
the  specified  date. 

Issued  in  Washington.  DC.  onFebruarv  1. 
1995. 

Blake  Imel, 

Acting  Director. 

IFR  Doc.  95-2909  Filed  2-6-95;  8:45  ani) 

BILUNQ  CODE  6351-01-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notification  of  Proposed  Collection  of 
Information;  Survey  of  Manufacturers 
of  Upholstered  Furniture 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1981  (44 
U.S.C.  Chapter  35).  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  approval  of  a 
proposed  collection  of  information  in 
the  form  of  a  survey  of  manufacturers  of 
upholstered  furniture.  The  purpose  of 
this  survey  is  to  obtain  information 
about  the  types  of  fabrics  and  filling 
materials  currently  used  in  the 
production  of  upholstered  furniture. 
In  1994,  the  Commission  began  a 
rulemaking  proceeding  to  develop  a 
flammability  standard  for  upholstered 
furniture  to  address  risks  of  death, 
injury,  and  property  damage  associated 
with  fires  resulting  from  ignition  of 
upholstered  furniture  by  small  open- 
flame  sources.  The  information  obtained 
from  the  proposed  survey  will  be  used 
in  conjunction  with  data  obtained  from 
flammability  testing  of  upholstered 
furniture  items  to  make  estimates  of 
potential  benefrts  and  potential  costs  of 
the  flammability  standard  for 
upholstered  furniture  now  under 
development. 

Additional  Details  About  the  Request 
for  Approval  of  a  Collection  of 
Information 

Agency  address:  Consumer  Product 
Safety  Commission.  Washington.  DC 
20207. 

Title  of  information  collection.  Survey 
of  Upholstered  Furniture 
Manufacturers. 

Type  of  request.  Approval  of  a  new 
plan. 

Frequency  of  collection.  One  time. 

General  description  of  respondents. 
Manufacturers  of  upholstered  furniture. 

Total  number  of  respondents.  280. 

Number  of  responses  per  respondent. 
1. 

Hours  per  response.  10. 

Total  hours  for  all  respondents.  2.800. 

Comments.  Comments  about  this 
request  for  approval  of  a  collection  of 
information  should  be  addressed  to 
Donald  Arbuckle.  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  DC  20503;  telephone  (202) 
395-7340.  Copies  of  the  request  for 
approval  of  a  collection  of  information 


are  available  from  Francine  Shacter, 
Office  of  Planning  and  Evaluation. 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207;  telephone  (301) 
504-0416,  extension  2245. 

This  is  not  a  proposal  to  which  44 
use  3504(h)  is  applicable. 

Dated:  January  31,  1995. 

Sadye  E.  Duiui, 

Secretary,  Consumer  Product  Safety 
Commission. 

IFR  Doc.  95-2859  Filed  2-6-95;  8:45  am) 

BILUNG  CODE  635S-01-P 

[CPSC  Docket  No.  95-C0007] 

General  Nitewear  Corp.,  a  corporation; 
Provisional  Acceptance  of  a 
Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Provisional  acceptance  of  a 

settlement  agreement  under  the 

Consumer  Product  Safety  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  tht; 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  thn 
terms  of  16  CFR  1605.13.  Published 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  General 
Nitewear  Corp..  a  corporation. 
DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  February 
22.  1995. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  95-C0007.  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eric  L.  Stone,  Trial  Attorney,  Office  of 
Compliance  and  Enforcement. 
Consumer  Product  Safety  Conuni.ssion, 
Washington.  DC  20207;  telephone  (301) 
504-0626. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  Ianuar>-31. 1995. 
Sadye  E.  Dunn. 

Sfcrvtary. 

Consent  Order  Agreement 

General  N'itewear  Corp.  ("General 
Nitewear"  or  "Respondent")  enters  into  this 
Consent  Order  Agreement  with  the  staff  ("thf 
staff)  of  the  Consumer  Product  Safety 
Commission  ("the  Commission")  pursuant  to 
thi;  procedures  set  forth  in  section  1605.13  of 
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the  Commission's  Procedures  for 
Investigations.  Inspections,  and  Inquiries 
under  the  Flammable  Fabrics  Act  (FFA)  16 
CFR  1605. 

This  Agreement  and  Order  are  for  the  sole 
purpose  of  settling  allegations  of  the  staff  that 
Respondent  sold  children's  sleepwear  that 
failed  to  comply  with  the  Standard  for  the 
Flammability  of  Children's  Sleepwear:  Sizes 
0  through  6X  and  Standard  for  the 
Flammability  of  Children's  Sleepwear:  Sizes 
7  through  14,  16  CFR  Parts  1615  and  1616 
("the  sleepwear  standards"). 

Respondent  and  the  Staff  Agree 

1.  The  Consumer  Product  Safety 
Commission  is  an  independent  regulatory 
agency  of  the  United  States  government.  The 
Commission  has  jurisdiction  over  this  matter 
under  the  Consumer  Product  Safety  Act,  15 
Lf.S.C.  2051  et  seq.  (CPSA).  the  Flammable 
Fabrics  Act,  15  U.S.C  1191  et  seq.  (FFA)  and 
the  Federal  Trade  Commission  Act  (15  U.S  C 
et  seq.  (FTCA). 

2.  Respondent  General  Nitewear  is  a 
corporation  orgpnized  and  existing  under  the 
laws  of  the  State  of  New  York  with  principle 
corporate  offices  at  1  West  34th  Street,  New 
York,  New  York  10001 

3.  Respondent  is  now,  and  has  been 
engaged  in  one  or  more  of  the  following 
activities:  the  manufacture  for  sale,  the  sale, 
or  the  offering  for  sale,  in  commerce,  or  the 
importation,  delivery  for  introduction, 
transportation  in  commerce,  or  the  sale  or 
deliver)'  after  sale  or  shipment  in  commerce, 
of  children's  sleepwear  subject  to  the 
sleepwear  standards. 

4.  This  Agreement  is  for  the  purpose  of 
settling  the  allegations  in  the  accompanying 
Complaint.  Respondent  denies  it 
intentionally  violated  the  sleepwear  standard 
and  does  not  admit  that  it  knowingly  violated 
the  law.  Moreover,  this  Agreement  does  not 
constitute  an  admission  by  Respondent  that 
it  is  paying  a  civil  penalty  as  it  is 
Respondent's  position  that  it  is  paying  the 
amount  referenced  in  the  attached  Order  to 
settle  the  Commission's  contention  that  a 
ciCil  penalt>'  is  appropriate.  The  Agreement 
becomes  effective  only  upon  its  final 
acceptance  by  the  Commission  and  service  of 
the  incorporated  Order  upon  Respondent. 

5.  The  parties  agree  this  Consent  Order 
Agreement  resolves  the  allegations  of  the 
Complaint  and  the  Commission  shall  not 
initiate  any  other  criminal,  civil  or 
administrative  action  against  the  firm  for 
those  alicged  violations  based  on  the 
information  currently  known  to  the  staff. ' 

6.  Respondent  waives  any  rights  to  a 
formal  hearing,  and  any  findings  of  fact  and 
conclusions  of  law  regarding  the  allegations 
set  forth  in  the  Complaint.  Respondent 
waives  any  right  to  seek  judicial  review  or 
otherwise  challenge  or  contest  the  validity  of 
the  Conunission's  Order  and  to  any  rights 
under  the  Equal  Access  to  justice  Act,  Pub. 
L.  96-481,  94  Stat.  2325,  5  U.S.C.  504. 

7  Respondent  denies  the  allegations  of 
paragraphs  1  through  6  of  the  Complaint  that 
it  has  knowingly  violated  the  sleepwear 
standard  provisions  related  to  trim  of  the 
Flammable  Fabrics  Act,  15  U.S.C.  1194:  and 
further  denies  that  it  intentionally  shipped 
non-conforming  children's  sleepwear  after 
notification  from  the  Commission. 


8.  The  Commission  may  disclose  the  terms 
of  this  Consent  Order  Agreement  to  the 
public  consistent  with  section  6(b)  of  the 
CPSA. 

9.  This  Agreement  and  the  Complaint 
accompanying  the  Agreement  mav  be  u-jed  in 
interpreting  the  Order.  Agreements, 
understandings,  representations  or 
interpretations  made  outside  of  this  Consent 
Order  Agreement  may  not  be  used  to  vary  or 
contradict  its  terms. 

Upon  acceptance  of  this  Agreement,  the 
Commission  shall  issue  the  following 
ORDER. 

Dated:  December  23,  1994. 
Eric  L.  Stone, 

Trial  Attorney.  Division  of  Administrative 
Litigation. 

David  Schmeltzer, 

Assistant  Executive  Director.  Office  of 
Compliance  and  Enforcement,  Consumer 
Product  Safety  Commission. 

For  the  Commission  staff. 
Harold  jetter. 
President  &■  CEO.  General  Nitewear  Corp. 

Complaint 

The  staff  of  the  Consumer  Produrt  Safety 
Commission  ("staff')  contends  that  General 
Nitewear  Corp.,  a  corporation 
("Respondent"),  is  subject  to  the  provisions 
of  the  Consumer  Product  Safety  Act,  15 
U.S.C.  §§  2051  et  seq.  (CPSA);  the  Flammable 
Fabrics  Act,  15  U.S.C  §§1191  et  seq.  (FFA): 
the  Federal  Trade  Commission  Act  (15  U.S.C. 
§§  41  et  seq.  (FTCA);  the  Standard  for  the 
Flammability  of  Children's  Sleepwear:  Sizes 
0  through  6X  and  the  Standard  for  the 
Flammability  of  Children's  Sleepwear:  Sizes 
7  through  14.  16  C.F.R.  Parts  1615  and  1616 
("the  sleepwear  standards").  The  staff  further 
contends  Respondent  violated  the  sleepwear 
standards'  provisions  related  to  trim. 

Based  upon  the  information  provided  to 
the  Commission  by  the  staff,  the  Commission 
determined  it  is  in  the  public  interest  to  issue 
this  Complaint.  Therefore,  by  virtue  of  the 
authority  vested  in  the  Commission  bv 
section  30(b)  of  the  CPSA,  15  use. 
§  2079(b);  sections  3  and  5  of  the  FFA,  15 
U.S.C  §§1192  and  1194;  and  section  5  of  the 
FTCA,  15  U.S.C.  §45;  and  in  accordance  with 
the  Commission's  Rules  of  Practice  for 
Adjudicative  Proceedings,  16  CFR  Part  1025, 
the  Commission  hereby  issues  this  Complaint 
and  states  the  staffs  charges  as  follows: 

1  Respondent  General  Nitewear  Corp.  is  a 
corporation  organized  and  existing  under  the 
laws  of  the  State  of  New  York  with  principal 
corporate  offices  at  1  West  34th  Street,  New 
York,  New  York  10001. 

2  Respondent  is  and  has  been  engaged  in 
one  or  more  of  the  following  activities:  the 
manufacture  for  sale,  the  sale,  or  the  offering 
for  sale,  in  commerce,  or  the  importation, 
delivery  for  introduction,  transportation  in 
commerce,  or  the  sale  or  delivery  after  sale 
or  shipment  in  commerce,  of  children's 
sleepwear  subject  to  the  sleepwear  standards. 

3  For  a  period  of  several  years. 
Respondent  manufactured  and  sold  items  of 
children's  sleepwear  that  use  a  kind  of  trim 
known  as  "piping."  Respondent  used  trim 
manufactured  out  of  materials  that  do  not 


comply  with  the  flammability  requirements 
of  the  sleepwear  standards. 

4.  Respondent  failed  to  properly  test  the 
piping  and  other  trim  and  consequently 
failed  to  maintain  appropriate  records  of 
such  testing  as  required  by  the  sleepwear 
standards. 

5.  As  the  result  of  these  failures  to  comply 
with  the  sleepwear  standards.  Respondent 
manufactured  for  sale,  sold,  or  offered  for 
sale,  in  commerce,  or  imported,  delivered  for 
introduction,  transported  in  commerce,  or 
sold  or  delivered  after  sale  or  shipment  in 
commerce,  a  significant  number  of  garments 
of  several  different  styles  and  sizes  of 
children's  sleepwear  garments  that  failed  to 
comply  with  the  sleepwear  standards. 

6.  After  being  informed  of  the  violations  by 
the  Commission  staff,  Respondent  continued 
to  ship  sleepwear  with  trim  that  did  not 
comply  with  the  sleepwear  requirements. 

Relief  Sought 

Wherefore,  the  staff  requests  the 
Commission  to  issue  an  order  requiring 
Respondent  to 

(a)  cease  and  desist  from  the  manufacture 
for  sale,  and  sale,  or  the  offering  for  sale,  in 
commerce,  or  the  importation,  delivery  for 
introduction,  transportation  in  commerce,  or 
the  sale  or  delivery  after  sale  or  shipment  in 
commerce,  of  children's  sleepwear  subject  to 
the  sleepwear  standards  that  fails  to  comply 
with  the  sleepwear  standards,  and  further, 

(b)  order  Respondent  to  comply  with  the 
recordkeeping  and  testing  requirements  of 
the  sleepwear  standards. 

Wherefore,  the  premises  considered,  the 
Commission  hereby  issues  this  Complaint  on 
the  1st  day  of  February  1995. 

By  direction  of  the  Commission. 
David  Schmeltzer, 

Assistant  Executive  Director,  Office  of 
Compliance  and  Enforcement. 

Order 


//  is  hemhy'nrdrn-d  that  Respondent,  its 
successors  and  assigns,  agents, 
representatives,  and  employees,  dire<  tly  or 
through  any  corporation,  subsidian,-, 
division,  or  other  business  entity,  or  through 
any  agency,  device  or  instrumentality,  do 
forthwith  cease  and  desist  from  selling  nr 
offering  for  sale,  in  commerce,  or 
manufacturing  for  sale,  in  commerce,  or 
importing  into  the  United  States  or 
introducing,  delivering  for  ii-itroduction. 
transporting  or  causing  to  be  transported,  in 
commerce,  or  selling  or  delivering  after  sale 
or  shipment  in  commerce,  any  item  of 
children's  sleepwear  with  trim  that  fails  to 
comply  with  the  flammability  requirements 
with  respect  to  trim  of  the  Standard  for  the 
Flammability  of  Children's  Sleepwear  Sizes 
0  through  6X,  16  CFR  Part  1615.4(d)(2)(ii):  or 
the  Standard  for  the  Flammability  of 
Children's  Sleepwear:  Sizes  7  through  14   U, 
CFR  Part  1616.4(c)(2)(ii). 

// 

It  is  further  ordered  that  Respondent  shall 
conduct  all  prototype  testing,  and  maintain 
all  records  for  sleepwear  with  trim  required 
by  the  Standard  for  the  Flammabilitv  of 
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Children's  Sleepwear  Sizes  0  through  6X,  16 
CFR  Part  1615.31(eKiii);  and  the  Standard  for 
the  Flanvmability  of  Children's  Sleepwear 
Sizes  7  through  14. 16  CFR  Part 
1616.31(d)(iii). 

m 

It  is  further  ordered  that  Respondent  pay 
to  the  United  States  Treasury  a  civil  penalty 
of  SI  10.000  within  36  months  of  service 
upon  Respondent  of  the  Final  Order.  Such 
payment  may  he  made  in  one  lump  sum 
payment  within  twenty  days  of  service  of  the 
Final  Order  or  in  three  installment  payments 
of  thirty-six  thousand,  six  hundred  and  sixty- 
six  dollars  and  sixty-seven  cents  (536,666.67) 
each.  If  Respondent  elects  to  make  three 
payments,  the  first  payment  is  due  within 
twenty  (20)  days  after  service  upon 
Respondent  of  the  Final  Order  in  this  matter. 
RespMjndent  shall  pay  the  second  installment 
within  24  months  after  service  of  the  Final 
Order,  and  the  third  payment  within  36 
months  after  service  of  the  Final  Order.  Upon 
the  failure  of  Respondent  to  make  any 
payment  in  a  timely  manner,  the  entire 
amount  of  the  civil  penalty  shall  be  due  and 
payable,  and  interest  on  the  outstanding 
balance  shall  accrue  and  tie  paid  at  the 
federal  legal  rate  of  interest  under  the 
provisions  of  28  U.S.C.  1961  (a)  and  (b). 

n' 

It  is  further  ordered  that  for  a  period  of 
three  years  following  the  service  upon 
Respondent  of  the  Final  Order  in  this  matter. 
Respondent  notify  the  Commission  within  30 
days  following  the  consummation  of  the  sale 
of  a  majority  of  its  stock  or  following  a 
change  in  any  of  its  corporate  officers 
responsible  for  compliance  with  the  terms  of 
this  Consent  Agreement  and  Order. 

By  direction  of  the  Commission,  this 
Consent  Order  Agreement  is  provisionally 
accepted  pursuant  to  16  CFR  1605.13.  and 
shall  be  placed  on  the  public  record,  and  the 
Secretary  is  directed  to  publish  the 
provisional  acceptance  of  the  Consent  Order 
Agreement  in  the  Commission's  Public 
Calendar  and  in  the  Federal  Register. 

So  ordered  by  the  Commission,  this  31st 
day  of  January  1995. 

Sadye  E.  Dunn. 

Secretary.  Consumer  Product  Safety 
Commissior.. 

(FR  Doc.  95-2879  Filed  2-6-95;  8:45  ami 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Selection  of  AmeriCorps*  VISTA 
Sponsors  and  Projects;  Guidelines 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice  of  guidelines  with 
respect  for  comment. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (the 
Corporation)  is  issuing  this  notice 
concerning  guidelines  for  the  selection 


of  AmeriCorps*  VISTA  sponsors  and 
projects.  The  Corporation  will  refer  to 
this  program  as  AmeriCorps*VISTA. 
These  guidelines  outline  the  way 
AmeriCorps* VISTA  will  operate,  the 
overall  programmatic  direction  of  the 
AmeriCorps*VISTA  program,  criteria 
for  selection  of  AmeriCorps*  VISTA 
sponsors  and  projects,  and 
AmeriCorps *VIS"rA  project  approval 
procedures.  The  Corporation  invites  all 
interested  parties  to  comment  on  the 
issues  discussed  in  this  notice.  Any 
comments  received  will  be  given  careful 
consideration  in  the  development  of  the 
final  guidehnes. 

DATES:  This  notice  is  effective  Februarj' 
7, 1995.  Comments  must  be  received  on 
or  before  March  24, 1995. 

ADDRESSES:  Comments  mav  be  mailed  to 
the  AmeriCorps*  VISTA  Office,  The 
Corporation  for  National  Community 
Service.  Room  9217. 1201  New  York 
Ave.,  NW.,  Washington.  DC  20525. 
Comments  received  may  also  be 
inspected  at  Room  9120  between  9  a.m. 
and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diana  B.  London,  Deputy  Director. 
AmeriCorps*VISTA.  (202)  606-5000. 
extension  228.  For  individuals  with 
disabilities,  information  will  be  made 
available  in  alternative  formats,  upon 
request. 

SUPPLEMENTARY  INFORMATION:  The  Final 
Notice  of  VISTA  Guidelines,  as 
pubUshed  in  the  Federal  Register.  50  FR 
30982.  July  31. 1985  and  55  FR  9343. 
March  13, 1990,  are  no  longer  valid. 
Pursuant  to  Subtitle  B,  Chapter  1. 
section  321  of  the  National  and 
Community  Service  Trust  Act  of  1993 
(the  Act)  Pub.  L.  103-82.  the  purpose  of 
AmeriCorps*VISTA  as  provided  in  the 
Domestic  Volunteer  Service  Act  (42 
U.S.C.  4950  et  seq.)  has  been  broadened 
to  include  strengthening  local 
organizations  to  carry  out  the  purpose  of 
the  program.  Section  327  of  the  Act 
provides  additional  factors  in  approving 
applications  for  assistance  under 
AmeriCorps'VISTA. 

This  notice  outlines  the  guidelines  for 
the  selection  of  AmeriCorps*  VISTA 
sponsors  and  projects.  The  following 
provisions  address  the  criteria  for 
sponsorship  of  new  and  existing 
AmeriCorps'VISTA  projects,  criteria  for 
project  selection,  and  explain  the 
approval  process  at  the  State  level.  In 
addition,  the  process  for  selecting 
national  competitive  and  national 
demonstration  AmeriCorps'VISTA 
projects  is  addressed. 


Guidelines  for  Selection  of  j 

AmeriCorps'VISTA  Sponsors  and  j 

Projects 

Part  L  Program  Directions  j 

The  Corporation  for  National  and         ' 
Commimity  Service  was  established  by 
the  National  and  Community  Service 
Act  Trust  Act  of  1993,  enacted  into  law 
on  September  21, 1993.  The  Corporation 
manages  several  types  of  service  . 

initiatives,  including  the  AmeriCorps 
National  Service  Network  of  programs. 
AmeriCorps  is  locally  driven,  offering 
resoiu^ces  to  communities  to  design  and 
implement  their  own  solutions  while 
maintaining  a  national  AmeriCorps 
identity. 

The  mission  of  AmeriCorps  has  four 
components: 

Getting  Things  Done — achieving 
demonstrable  results  in  meeting 
Americans'  educational,  public  safety, 
human,  and  environmental  needs. 

Strengthening  Communities — uniting 
citizens  from  different  backgrounds  and 
bringing  together  diverse  institutions  in 
partnerships  to  transform  communities 
in  need. 

Encouraging  Responsibility — 
strengthening  the  spirit  of  citizenship 
through  service,  education  about 
service,  and  understanding  of 
communities. 

Expanding  Opportunity — offering 
education  awards  in  return  for  service, 
and  providing  invaluable  life-  and  job- 
skills  to  members  which  they  will  carry 
through  the  rest  of  their  lives. 

Within  the  AmeriCorps  National 
Service  Network  of  programs  is 
AmeriCorps'VISTA  (Volunteers  In 
Service  To  America),  authorized  under 
Title  I.  Part  A  of  the  Domestic  Volunteer 
Service  Act  of  1973,  as  amended  (Pub. 
L.  93-113).  The  statutory  mandate  of 
AmeriCorps'VISTA  is  "to  eliminate  and 
alleviate  poverty  and  poverty-related 
problems  in  the  United  States  by 
encoiu°aging  and  enabling  persons  from 
all  walks  of  life,  all  geographical  areas, 
and  all  age  groups  '  '  '  to  perform 
meaningful  and  constructive  voiLmteer 
service  *  •  *  where  the  application  of 
human  talent  and  dedication  may  assist 
in  the  solution  of  poverty  and  poverty- 
related  problems  and  secure  and  exploit 
opportunities  for  self-advancement  by 
persons  afflicted  with  such  problems.  In 
addition,  the  objective  of 
{.'VmeriCorps' VISTA)  is  to  generate  the 
commitment  of  private  sector  resources, 
to  encourage  volunteer  service  at  the 
local  level,  and  to  strengthen  local 
agencies  and  organizations  to  carry  out 
the  purposes  (of  the  program)"  (42 
U.S.C  4951). 

AmeriCorps'VISTA  provides  full- 
time,  full-year  members  to  local  public 


and  private  rton-profit  organizations 
which  have  goals  in  accord  with 
AmeriCorps 'VISTA'S  legislative 
mission,  and  have  projects  determined 
and  defined  by  those  to  be  served.  Each 
AmeriCorps'VISTA  project  must  focus 
on  the  mobilization  of  community 
resources,  the  transference  of  skills  to 
community  residents,  and  the 
expansion  of  the  capacity  of 
community-based  and  grassroots 
organizations  to  solve  local  problems. 
Programming  should  encourage 
permanent,  long-term  solutions  to 
problems  confronting  low-income 
communities  rather  than  short-term 
approaches  for  handling  emergency 
needs.  AmeriCorps'VISTA  project 
sponsors  must  actively  elicit  the  support 
and/or  participation  of  local  public  and 
private  sector  elements  in  order  to 
enhance  the  chances  of  a  project's 
success,  as  well  as  to  make  the  activities 
undertaken  by  AmeriCorps'VISTA  self- 
sustaining  when  the  Corporation  for 
National  Service  no  longer  provides 
those  resources. 

Part  II.  Criteria  for  Selection  of 
AmeriCorps'VISTA  Sponsors  and 
Projects 

A.  Criteria  for  Sponsorship 

The  following  provisions  explain  the 
organizational  requirements  that  must 
be  met  to  sponsor  an 
AmeriCorps'VISTA  project;  and  the 
criteria  necessary  for  selection  of  any 
AmeriCorps'VISTA  project. 

1.  Organizational  Selection  Criteria 
The  applicant  must: 

a.  Be  a  public  sector  organization  or 
a  private  organization  designated  as 
non-profit  by  the  Internal  Revenue 
Service  (IRS").  (Organizations  that  have 
submitted  applications  for  non-profit 
status  from  the  IRS  will  also  be 
considered.) 

b.  Comply  with  applicable  financial 
and  fiscal  requirements  established  by 
the  Corporation  for  National  Service  or 
other  elements  of  the  Federal 
Government. 

c.  Have  resources  available  for 
AmeriCorps'VISTA  members  to 
perform  their  tasks;  i.e..  space, 
consumable  supplies,  telephone,  on-the- 
job  transportation  reimbursement;  and 
be  able  to  provide  emergency  cash 
advances  when  needed. 

d.  Be  able  to  mobilize  community, 
public,  and  private  sector  resources  to 
achieve  short-term  program  goals  and 
long-term  project  self-sufficiency  goals, 
and  to  encourage  local  part-time 
volunteer  service. 

e.  Have  the  capacity  and  commitment 
to  recruit,  orient,  train,  supervise,  and 


otherwise  support  locally  and 

nationally-recTiiited  AmeriCorps'VISTA 
members  in  appropriate  capacity- 
building  roles. 

f.  Have  an  understanding  of  the 
concept  of,  and  be  committed  to, 
promoting  national  service  and 
AmeriCorps. 

g.  Be  experienced  in  the  issues  related 
to  the  beneficiaries  of  service  and  those 
being  addressed  by  the  proposed 
project. 

h.  Have  the  capacity  to  build 
community  partnerships  and 
collaborative  efforts  in  order  to  achieve 
project  self-sufficiency. 

2.  Project  Selection  Criteria 

The  proposed  project  must: 

a.  Address  the  needs  of  low-income 
communities  and  otherwise  comply 
with  the  provisions  of  the  Domestic 
Volunteer  Service  Act  of  1973,  (DVSA) 
as  amended  (42  U.S.C.  4951  et  seq.) 
applicable  to  AmeriCorps'VISTA  and 
all  apphcable  pubfished  regulations, 
guidelines  and  Corporation  policies. 

b.  Lead  to  building  organizational 
and/or  community  capacity  to  continue 
the  efforts  of  the  project  once 
AmeriCorps*VISTA  resources  are 
withdrawn.  This  will  be  demonstrated 
through  measurable  goals  and  objectives 
and  the  stated  AmeriCorps*VISTA  tasks 
which  are  attainable  writhin  the  time- 
frame of  the  project. 

c.  Be  designed  to  generate  public  and/ 
or  private  sector  resources  and  to 
promote  local,  part-time  volunteer 
service. 

d.  Describe  in  measurable  terms  the 
anticipated  self-sufficiency  outcomes  at 
the  conclusion  of  the  project,  including 
outcomes  related  to  the  sustainability  of 
the  project  activities. 

e.  Clearly  state  how 
AmeriCorps*VISTAs  will  be  trained, 
supervised  and  supported  to  ensure  the 
achievement  of  program  goals  and 
objectives  as  stated  in  the  project  work 
plan. 

f.  Be  internally  consistent;  the 
problem  statement  which  demonstrates 
need,  the  project  work  plan,  the 
AmeriCorps'VISTA  assignment 
description,  and  all  other  components 
must  be  related  logically  to  each  other. 

g.  Ensure  that  AmeriCorps'VISTA 
and  community  resources  sufficient  to 
achieve  project  goals  and  objectives  are 
available. 

h.  Involve  beneficiaries  of  service  in 
project  development  and 
implementation  throughout  the  life  of 
the  project. 

i.  Have  the  management  and  technical 
capability  to  implement  the  project 
successfully. 


j.  Describe  how  the  number  of 
AmeriCorps'VISTA  members  beirig 
requested  is  appropriate  for  project 
goals  and  objectives,  and  how  the  skills 
qualifications  described  in  the 
application  are  appropriate  for  the 
assignment(s). 

k.  Describe  how  AmeriCorps'VISTA 
assignments  are  designed  to  utilize  the 
full-time  member's  time  to  the 
maximum  extent. 


B.  Prohibited  Activities 

Applicant  and  current  sponsoring 
organizations  must  ensure  that  the 
following  prohibitions  on 
AmeriCorps'VISTA  and  sponsor 
activity  are  obser\'ed: 

1.  AmeriCorps'VISTA  are  prohibited 
by  law  from  participating  in: 

(a)  Partisan  and  nonpartisan  political 
activities,  including  voter  registration 
and  transporting  voters  to  the  polls. 

(b)  Direct  or  indirect  attempts  to 
influence  legislation,  or  proposals  by 
initiative  petition. 

(c)  Any  outside  employment  while  in 
AmeriCorps'VISTA  service. 

2.  AmeriCorps'VISTA  sponsoring 
organizations  are  prohibited  by  law 
from: 

(a)  Carr>'ing  out  projects  resulting  in 
the  identification  of  such  projects  with 
partisan  or  nonpartisan  pohtical 
activities,  including  providing  voters 
vkTith  transportation  to  the  polls  and  any 
voter  registration  activity  other  than 
making  voter  registration  apphcations 
and  nonpartisan  voter  registration 
information  available  to  the  public  on 
the  premises. 

(b)  Assigning  AmeriCorps 'VISTAs  to 
activities  which  would  otherwise  be 
performed  by  employed  workers  and 
which  would  supplant  the  hiring  of  or 
result  in  the  displacement  of  employed 
workers,  or  impair  existing  contracts  for 
service. 

(c)  Requesting  or  receiving  any 
compensation  for  the  services  of 
AmeriCorps'VISTA  members. 

(d)  Using  funds  to  finance,  directly  or 
indirectly,  labor  and  anti-labor 
organization  and  related  activities. 

(e)  Using  funds  appropriated  to  carry 
out  AmeriCorps'VISTA  programming" 
for  any  activity  for  the  purposes  of 
influencing  the  passage  or  defeat  of 
legislation  or  proposals  by  initiative 
petition  unless  otherwise  permitted 
under  the  Domestic  Volunteer  Service 
Act  of  1973.  as  amended. 

3.  AmeriCorps'VISTA  members  are 
prohibited  from  engaging  in  any 
religious  activities  as  part  of  their 
duties.  AmeriCorps'VISTA  sponsors  are 
prohibited  from  conducting  any 
religious  instruction,  worship, 
proselytization  or  other  religious 
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activity  as  part  of  the 
AmeriCorps*  VISTA  project. 

Part  ni.  Americorps*VISTA  Proiect 
Approval  Process 

A.  Project  Approval  Process  for  New 
Sponsors  Selected  at  State  Level 

In  order  to  assure  all  potential 
sponsors  equal  consideration,  the 
project  approval  process  for  new 
AmeriCorps'VISTA  projects  described 
below  is  to  be  followed.  Existing 
projects  seeking  to  change  their 
programmatic  emphasis  areas  and/or 
substantially  change  the  scope  of  the 
activities  and  duties  performed  by 
AmeriCorps  "VISTA  members  (e.g.  from 
literacy  to  health  care)  must  also  comply 
with  these  procedures. 

1.  AmeriCorps* VISTA  Pre-Application 
Requests 

a.  Requests  from  potential  sponsors 
for  AmeriCorps 'VISTA  pre-application 
forms  must  be  submitted,  in  writing,  to 
the  Corporation  State  Office.  The 
request  should  briefly  outline  the 
proposed  use  of  AmeriCorps*  VISTA 
members. 

b.  Corporation  State  Office  staff  must 
respond  to  such  requests  within  5 
working  days  of  receipt  by  sending  a 
pre-application  form  to  the  potential 
sponsoring  organization,  or  advising  the 
requestor  that  the  organization  would  be 
an  inappropriate  sponsor  (e.g.  a  for- 
profit  organization). 

c.  Potential  sponsors  must  complete 
and  return  the  pre-application  form  to 
the  Corporation  State  Office  within 
timeframes  established  by  the  State 
Office. 

d.  Corporation  State  Office  staff  will 
review  the  pre-application  form  and 
advise  the  applicant  in  writing,  within 
10  working  days  of  receipt  of  the  form, 
as  to  whether  to  proceed  with  the 
development  of  a  full 
AmeriCorps*VISTA  project  application. 
That  decision  is  based  on 
AmeriCorps 'VISTA  programming 
priorities,  information  on  the  applicant 
organization's  track  record  within  the 
community,  and  conformance  with  the 
Corporation  State  Office's  Annual  Plan 
that  is  due  by  March  1995.  and 
thereafter,  in  the  fourth  quarter  of  each 
fiscal  year. 

2.  AmeriCorps  "VISTA  Project 
Application  Review 

a.  Corporation  State  Office  staff  will 
send  an  AmeriCorps*VISTA  project 
application  and  technical  assistance 
materials  to  potential  sponsoring 
organizations  whose  proposed  project  is 
consistent  with  AmeriCorps* VISTA 
program  priorities  and  the  Corporation 


State  Office's  approved  Annual  Plan. 
Applications  submitted  prior  to  the 
approval  of  the  Annual  Plan  in  March 
1995  will  be  considered  without  the 
requirement  of  conformance  with  the 
Corporation  State  Office's  Annual  Plan. 

b.  Prior  to  submission  of  the 
application,  the  State  Office  staff  will 
arrange  for  a  site  visit  to  the  applicant 
organization  to  provide  technical 
assistance  and  to  enhance  Corporation 
State  Office  staffs  knowledge  of  the 
applicant  organization  and  the 
community  to  be  served  by  the 
proposed  project. 

c.  The  applicant  organization  will 
submit  a  completed  application  form  to 
the  Corporation  State  Office  within  the 
timeframe  established  by  the  State 
Office. 

d.  The  Corporation  State  Director  will 
review  the  project  application  and 
render  a  final  decision  within  15 
working  days  of  receipt.  For  approved 
applications,  the  Corporation  State 
Director  may  convene  a  community 
and/or  peer  panel  for  the  purpose  of 
strengthening,  or  adding  value  to.  the 
proposed  project.  If  a  project  application 
is  approved,  the  Corporation  State 
Director  will  advise  the  sponsoring 
organization  in  writing  that  the  project 
has  been  approved  for  one  year  subject 
to  the  availability  of  funds.  The 
Corporation  State  Office  staff  will  also 
provide  the  organization  with 
appropriate  information  on 
AmeriCorps*VISTA  recruitment, 
placement,  and  training.  The 
Corporation  State  Director  will  prepare, 
sign,  and  send  a  Memorandum  of 
Agreement  to  the  sponsoring 
organization  for  signature  by  an 
authorized  official  within  the 
organization. 

e.  The  Corporation  State  Office  staff 
will  send  to  AmeriCorps*VISTA 
Headquarters  a  copy  of  the  approved 
project  application  and  letter  to  the 
sponsor.  The  official  project  document 
file  will  be  retained  in  the  Corporation 
State  Office. 

f.  Applicant  organizations  whose 
proposals  are  disapproved  will  be 
informed  in  writing  by  the  Corporation 
State  Director  and  provided  reasons  for 
disapproval. 

g.  Project  applications  from  current 
AmeriCorps*VISTA  sponsors  proposing 
to  change  programmatic  emphases  and/ 
or  substantially  change  the  scope  of 
activities  performed  by  the 
AmeriCorps* VISTA  members  from 
those  previously  approved  are  not 
subject  to  the  denial  of  refunding 
procedures  contained  in  section  412  of 
the  Domestic  Volunteer  Service  Act  of 
1973,  as  amended,  and  45  CFR  part 
1206,  subpart  B.  Such  applications  will 


be  treated  as  new  project  applications  in 
accordance  with  the  procedures 
outlined  in  III  A  above. 

B.  Inject  Approval  Pmcess  for  Existing 
AmeriCorps*VISTA  Sponsors 

AmeriCorps 'VISTA  projects  will  be 
reviewed  at  the  time  of  their  renewal 
request  to  determine  the  extent  to  which 
approved  project  work  plan  goals  and 
objectives  are  being  met,  paying  special 
attention  to  capacity  building  and 
project  self-sufficiency  goals  as  well  as 
to  AmeriCorps*VlSTA  member 
retention  and  satisfaction  with  the 
service  experience. 

The  project  approval  process  outlined 
below  is  to  be  followed  for  all 
AmeriCorps*VISTA  sponsors  seeking 
renewal  of  their  existing 
AmeriCorps*VISTA  projects  with  the 
exception  of  sponsors  proposing  to 
change  programmatic  emphasis  and/or 
substantially  change  the  scope  of 
activities  as  described  in  paragraph 
A.2.g. 

1.  At  least  120  calendar  days  prior  to 
the  end  of  the  Memorandum  of 
Agreement,  Corporation  State  Office 
staff  will  send  out  a  renewal  package  to 
the  sponsoring  organization.  In  addition 
to  an  application  form,  the  package 
should  include  any  programmatic 
recommendations  which  the 
Corporation  State  Office  staff  believes 
are  needed  to  improve  the  quality  of  the 
project  based  on  information  gleaned 
during  site  visits,  from  project  progress 
reports,  and  from  discussions  with 
project  staff  and  AmeriCorps 'VISTA 
members. 

2.  At  least  90  calendar  days  prior  to 
the  end  of  the  current  Memorandum  of 
Agreement,  the  sponsoring  organization 
will  submit  the  renewal  project 
application  to  the  Corporation  State 
Office. 

3.  The  Corporation  State  Offii  e  staff 
will  review  the  renewal  application 
within  15  working  days  of  receipt,  or  at 
least  75  calendar  days  prior  to  the  end 
of  the  current  Memorandum  of 
Agreement.  The  review  will  include:  a 
compliance  review  with 
AmeriCorps 'VISTA  regulations  and 
program  criteria;  a  review  of  progress 
being  made  toward  achievement  of 
capacity  building  and  self-sufficiency 
goals;  and  conformance  to  the 
Corporation  State  Office's  approved 
Annual  Plan. 

4.  If  the  renewal  proposal  is  approved 
by  the  Corporation  State  Office  staff,  the 
Corporation  State  Director  will  send  an 
approval  letter  to  the  sponsor  along  with 
a  new  Memorandum  of  Agreement  for 
signature  by  an  authorized  official.  The 
project  will  be  continued  for  one  year 
subject  to  the  availability  of  funds. 


5.  Corporation  State  Office  staff  will 
send  to  AmeriCorps'VISTA 
Headquarters  a  copy  of  the  approved 
project  application  and  a  copy  of  the 
Corporation  State  Director's  letter  to  the 
sponsor.  The  official  project  document 
file  will  be  retained  in  the  Corporation 
State  Office. 

6.  If  the  Corporation  State  Director 
disapproves  the  renewal  project 
application,  the  sponsor  will  be  notified 
by  the  Corporation  State  Director  at  least 
75  calendar  days  in  advance  of  the  end 
of  the  current  project  period  that  the 
Corporation  for  National  Service  intends 
to  deny  the  application  of  renewal.  The 
sponsor  will  be  given  reasons  for  the 
tentative  decisions  and  an  opportunity 
to  show  cause  why  the  application 
should  not  be  denied  in  accordance 
with  section  412  of  the  Domestic 
Volunteer  Service  Act  of  1973,  and  45 
CFR  part  1206,  Subpart  B.  The  project 
will  be  continued  at  its  existing  level  of 
AmeriCorps'VISTA  member  and  project 
support  pending  a  final  decision  in 
accordance  with  45  CFR  part  1206, 
subpart  B. 

7.  If  the  final  decision  denies  project 
renewal,  AmeriCorps'VISTA  whose 
terms  of  service  extend  beyond  the 
project's  expiration  date  are  covered  by 
the  provisions  of  45  CFR  1210.3-2(d). 

C.  Project  Approval  Process  for  Inter- 
Cluster  Competitive  Slots 

1.  Upon  receiving  program  priorities, 
guidance,  and  timeframes  from 
AmeriCorps'VISTA  Headquarters, 
Corporation  field  offices  will  develop  a 
strategy  for  programming  and  soliciting 
concept  papers  from  qualified 
apphcation  organizations. 
AmeriCorps'VISTA  Project 
Applications  which  are  currently  under 
development  may  also  be  considered  for 
competition  through  the  submission  of 
a  concept  paper.  Application 
organizations  will  be  notified  that  their 
concept  papers  are  being  entered  into  an 
inter-Cluster  competitive  process. 
(Corporation  Clusters  represent  a  group 
of  Corporation  State  Offices.) 

2.  Each  Cluster  Director  shall  appoint 
a  review  panel  comprised  of 
Corporation  State  Directors/Program 
Specialists  with  the  Cluster  Director 
serving  as  chair.  The  panel  shall  review 
and  prioritize  all  concept  papers, 
according  to  the  selection  criteria 
contained  in  Part  11  above.  The  Cluster 
Director  shall  submit  all  concept  papers 
to  the  Director,  AmeriCorps'VISTA, 
along  with  a  written  justification  for  its 
prioritized  Ust. 

3.  The  Director,  AmeriCorps*  VIST.A, 
shall  review  all  concept  papers  and 
render  a  decision  on  which  concept 
papers  are  approved  for  full 


development  as  AmeriCorps'VISTA 
projects.  AmeriCorps'VISTA 
Headquarters  staff  will  notify  Cluster 
Directors  in  waiting  of  its  decisions  and 
establish  a  time-frame  for  submission  of 
completed  applications  to  Corporation 
State  Offices.  The  Corporation  State 
Office  staff  shall  notify  all  organizations 
which  have  submitted  a  concept  paper 
of  Headquarters'  decisions. 

4.  Corporation  State  Office  staff  shall 
provide  AmeriCorps'VISTA  project 
applications  to  organizations  with 
approved  concept  papers  and  follow 
procedures  for  new  sponsor 
development  at  the  State  level 
contained  in  Part  ID,  A2  above.  In  this 
process,  the  approved  concept  paper 
takes  the  place  of  the  pre-application 
form. 

5.  Renewal  applications  from 
competitively-selected  projects  will 
follow  the  procedures  set  forth  in  III  B 
above. 

D.  Project  Approval  Process  for  New 
AmeriCorps'VISTA  National 
Demonstration  Projects 

1.  Applications  for  national 
demonstration  projects  will  be 
generated  by  AmeriCorps'VISTA 
Headquarters  staff  which  will  arrange 
for  technical  assistance  to  be  provided 
to  potential  sponsors. 

2.  In  addition  to  being  reviewed  by 
AmeriCorps'VISTA  Headquarters  staff, 
applications  will  be  made  available  to 
those  Corporation  State  Offices  having 
components  of  proposed  natioucd 
demonstrations  operating  in  their  State. 
Corporation  State  Office  staff  will  be 
asked  to  review  such  applications  and 
to  provide  AmeriCorps'VISTA 
Headquarters  with  the  results  of  their 
review  focusing  on  components 
proposed  for  operation  in  their  State. 

3.  The  Director  of  AmeriCorps'VISTA 
has  approval  authority  for  new  national 
demonstration  projects.  Upon  approval 
of  a  demonstration  project,  the  Director 
of  AmeriCorps'VISTA  will  take 
appropriate  action  to  operationalize  the 
project  including  coordination  with 
Corporation  State  Offices  having 
components  within  their  jurisdiction. 

E.  Project  Approval  Process  for  Existing 
AmeriCorps'VISTA  National 
Demonstration  Projects 

Projects  will  be  reviewed  at  the  time 
of  their  renewal  request  to  determine 
the  extent  to  which  approved  work  plan 
goals  and  objectives  are  being  met, 
paying  special  attention  to  capacity 
building  and  project  self-sufficiency 
goals  as  well  as  to  AmeriCorps'VISTA 
member  retention  and  satisfaction  with 
the  service  experience. 


The  project  approval  process  outlined 
below  is  to  be  followed  for  all 
AmeriCorps'VISTA  national 
demonstration  projects  seeking  renewal. 

1.  At  least  120  calendar  days  prior  to 
the  end  of  the  current  Memorandum  of 
Agreement,  AmeriCorps' VITA 
Headquarters  staff  will  send  out  a 
renewal  package.  In  addition  to  an 
application  form,  the  package  should 
include  any  programmatic 
recommendations  which  Headquarters 
believes  are  needed  to  improve  the 
quality  of  the  project  based  on 
information  gleaned  during  site  visits, 
from  project  progress  reports,  from 
discussions  with  project  staff  at  national 
and  local  levels,  fi^m  discussions  with 
AmeriCorps'VISTA  members,  and  from 
recommendations  received  from 
Corporation  State  Offices  regarding  local 
components. 

2.  At  least  90  calendar  days  prior  to 
the  end  of  the  ciurent  Memorandum  of 
Agreement,  the  sponsoring  organization 
submits  the  renewal  project  apphcation 
to  AmeriCorps'VISTA  Headquarters. 

3.  Upon  receipt  of  the  renewal 
application.  Headquarters  sUff  will 
provide  a  copy  of  die  application  to 
appropriate  Corporation  State  Offices 
for  review  and  comment. 

4.  Within  15  working  days  of  receipt 
of  the  national  demonstration  renewal 
application.  Corporation  State  Office 
staff  will  review  and  submit  written 
comments  on  project  components 
within  their  jurisdiction. 

5.  Headquarters  staff  will  complete 
their  review  of  renewal  applications 
within  20  working  days  of  receipt,  or  at 
least  75  calendar  days  prior  to  the  end 
of  the  current  Memorandum  of 
Agreement.  The  review  will  include  a 
compliance  review  of 
AmeriCorps'VISTA  regulations  and 
program  criteria,  as  well  as  a  review  of 
progress  being  made  toward 
achievement  of  capacity  building  and 
self-sufficiency  goals. 

6.  If  the  renewal  proposal  is  approved, 
the  Director  of  AmeriCorps'VISTA  will 
send  an  approval  letter  to  the  sponsor 
along  with  a  new  Memorandum  of 
Agreement  prepared  and  signed  by  the 
Director.  The  project  will  be  continued 
for  one  year  subject  to  the  availabihty  of 
funds.  The  Director  will  take  all  other 
appropriate  administrative  action  to 
maintain  the  operational  status  of  the 
project. 

7.  If  the  Direct  of  AmeriCorps'VISTA 
disapproves  the  renewal  project 
application,  the  sponsoring  organization 
will  be  notified  by  the  Director  at  least 
75  calendar  days  in  advance  of  the  end 
of  the  current  project  period  that  the 
Corporation  for  National  Service  intends 
to  deny  the  apphcation  for  renewal.  The 
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sponsor  will  be  given  reasons  for  the 
tentative  decision  and  an  opportunity  to 
show  cause  why  the  application  should 
not  be  denied  in  accordance  with 
section  412  of  the  Domestic  Volunteer 
Service  Act  of  1973,  as  amended,  and  45 
CFR.  part  1206,  subpart  B.  The  project 
will  be  continued  at  its  existing  level  of 
AmeriCorps*VISTA  volunteer  and 
project  support  pending  a  final  decision 
in  accordance  with  45  CFR  part  1206. 
subpart  B. 

8.  Where  a  final  decision  denies 
project  renewal.  AmeriCorps*VlSTA 
members  whose  terms  of  service  extend 
beyond  the  project's  expiration  date  are 
covered  by  the  provisions  of  45  CFR 
1210.3-2(d). 

F.  Extensions  of  Current 
AmeriCorps'VISTA  Projects 

In  certain  circumstances,  current 
AmeriCorps* VISTA  sponsors  may  wish 
to  extend  previously  approved  projects 
for  up  to  six  months  in  order  to  allow 
already  assigned  AmeriCorps  *VISTAs 
to  complete  their  terms  of  service,  and/ 
or  to. conclude  activities  designed  to 
complete  the  capacity  building  and/or 
self-sufficiency  goals  of  the  project  prior 
to  the  time  AmeriCorps*  VI  ST  A 
resources  are  withdrawn. 

In  such  instances,  the 
AmeriCorps*VISTA  sponsor  will  send 
to  the  Corporation  State  Office,  at  least 
60  days  prior  to  the  end  of  the  current 
project  period,  a  detailed  justification, 
along  with  Section  III  of  the 
AmeriCorps*VISTA  Project  Application 
form,  describing  the  activities  to  be 
performed  during  the  extension  period. 

The  Corporation  State  Director  will 
review  the  project  extension  request  and 
make  a  determination  to  approve  or 
disapprove  the  request  within  15 
working  days  of  receipt. 

The  Corporation  State  Director  will 
take  all  necessary  action  to  implement 
an  approval  decision  including 
extension  of  the  ciurent  Memorandum 
of  Agreement.  The  Corporation  State 
Director  will  forward  a  copy  of  the 
extension  material  to 
AmeriCorps* VISTA  Headquarters. 

Denial  of  project  extension  requests  of 
six  months  or  less  are  not  subject  to 
denial  of  refunding  procedures 
contained  in  section  412  of  the 
Domestic  Volunteer  Service  Act  of  1973, 
as  amended,  and  45  CFR  part  1206. 
subpart  B. 

G  Increases  in  Approved  Levels  of 
AmeriCorps'VISTA  Volunteers 

1.  Existing  AmeriCorps*  VISTA 
projects  seeking  to  increase  the  number 
of  AmeriCorps*  VISTAs  from  their 
previously  approved  level  must  submit 
their  request  in  writing  to  the 


Corporation  State  Director  justifying  the 
requested  increase. 

2.  The  Corporation  State  Director  will 
review  the  request  within  the  context  of 
the  Corporation  State  Office's  approved 
Annual  Plan  and  render  a  decision 
within  15  working  days  of  receipt.  The 
Corporation  State  Director  will  notify 
the  sponsor  of  the  decision  in  writing 
and  provide  a  copy  of  the  decision  to 
AmeriCorps*VISTA  Headquarters.  For 
approved  requests,  the  Corporation 
State  Director  will  amend  the  current 
Memorandum  of  Agreement  and  submit 
a  request  to  increase  the  number  of 
AineriCorps*VISTA  members  to  the 
Governor  or  other  Chief  Executive 
Officer  of  the  State/jurisdiction  prior  to 
placement  of  additional  volunteers  on 
the  project. 

3.  Denial  of  a  request  to  increase  the 
number  of  AmeriCorps*VlSTA  members 
on  an  approved  project  is  not  subject  to 
denial  of  refunding  procedures 
contained  in  Section  412  of  the 
Domestic  Volunteer  Service  Act  of  1973, 
as  amended,  and  45  CFR  part  1206, 
subpart  B. 

H.  Intergovernmental  Review  of 
AnwriCorps'VISTA  Projects 

Agencies  and  organizations 
submitting  new  or  renewal 
AmeriCorps*VISTA  project  applications 
must  comply  with  the  provisions  of 
Executive  Order  12372,  the 
"Intergovernmental  Review  of  Federal 
Programs  and  Activities"  as  set  forth  in 
45  CFR  part  1233.  Corporation  State 
Office  staff  will  provide  applicant 
organizations  with  technical  assistance 
regarding  this  requirement. 

/.  Governor's' Approval  of 
AmeriCorps*  VIST  A  Projects 

No  AmeriCorps*VISTA  members  may 
be  assigned  to  serve  in  a  program  or 
project  in  any  community  until  the 
Governor  or  other  Chief  Executive 
Officer  of  the  state  has  been  given  45 
days  within  which  to  review  the 
application  for  such  program  or  project 
and  disapprove,  in  writing,  the 
proposed  submission. 

Governor's  approval  must  be  sought 
by  the  Corporation  State  Director  for  all 
new  AmeriCorps*VISTA  projects  as 
well  as  for  ongoing  projects  which  are 
requesting  an  increase  in  members  or 
substantially  changing 
AmeriCorps'VISTA  activities. 

/.  Freedom  of  Information  Act  Requests 
Related  to  AmeriCorps*VISTA  Project 
Re\iews 

All  Freedom  of  Information  Act 
(FOIA)  requests  generated  by  the  project 
review  process  shall  be  directed  to  the 
FOIA  Office  in  the  Corporation  for 


National  Service  Headquarters  for  reply 
(even  if  initially  addressed  to 
Corporation  State  or  Cluster  Office). 
Shirley  Sagawa, 

Executive  Vice  President  and  Executiw 
Director. 

|FR  Doc.  95-3005  Filed  2-6-95;  8:45  ami 

BILUNQ  CODE  60S0-28-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Second  Annual  National  Security 
Education  Program  (NSEP) 
Institutional  Grants  Competition 

AGENCY:  Department  of  Defense. 
National  Security  Education  Program 
(NSEP). 
action:  Notice. 

SUMMARY:  The  NSEP  announces  the 
opening  of  its  Second  Annual 
Competition  for  Grants  to  U.S. 
Institutions  of  Higher  Education. 
DATES:  Grant  solicitations  (applications) 
will  be  available  beginning  Monday, 
March  6,  1995.  Preliminary  Proposals 
arc  due  Friday,  April  21,  1995. 
ADDRESSES:  Request  copies  of  the 
solicitation  (application)  from  NSEP. 
Institutional  Grants,  Rosslyn  P.O.  Box 
20010,  1101  Wilson  Blvd.,  Suite  1210. 
Arlington,  VA  22209-2248,  by  FAX  to 
(703)  696-5667.  or  via  INTERNET: 
nsep®policy  1  .policy.osd.mil 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Steven  R.  Dorr,  (703)  696-1991. 

Dated:  February  1,  1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  95-2918  Filed  2-6-95;  8:45  am] 
BILUNG  COOe  5000-04-M 


Defense  Intelligence  Agency,  Scientific 
Advisory  Board  Panel  Closed  Meeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94—409.  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Scientific  Advisory  Board  has  been 
scheduled  as  follows: 
DATES:  March  15, 1995  (830-400). 
ADDRESSES:  The  Defense  Intelligence 
Agency.  Boiling  AFB,  Washington,  D.C 
20340^5100. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  W.S.  Williamson,  Executive 
Secretarj'.  DIA  Scientific  Advisory 


Board,  Washington,  D.C.  20340-1328 
(202)  373-4930. 
SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I).  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  February  1,  1995. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc.  95-2919  Filed  2-6-95;  8:45  am) 
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Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board 
Meeting 

The  Geophysics  Panel  of  the  USAF 
Scientific  Advisory  Board  will  meet  on 
6-10  March  1995  at  Hanscom  AFB, 
Massachusetts  from  8:00  a.m.  to  5:00 
p.m. 

The  purpose  of  the  meeting  will  be  to 
provide  science  and  technology 
assessments  on  geophysics  related 
issues. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-8404. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  95-2954  Filed  2-6-95;  8:45  am| 

BILLING  COOE  M10-01-f> 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 


SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  pubhc 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  February  15,  1995. 


ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  5624.  Regional 
Office  Building  3.  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-aoO-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  tlirough  Friday. 
SUPPLEMENTARY  INFORMATION:  Section  of 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purp>ose  of  the 
information  collection, violate  State  or 
Federal  law,  or  substantially  interfere 
writh  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Resources 
Group,  publishes  this  notice  with  the 
attached  proposed  information 
collection  request  prior  to  submission  of 
this  request  to  OMB.  This  notice 
contains  the  following  information:  (1) 
Type  of  review  requested,  e.g.. 
expedited;  (2)  Title;  (3)  Abstract;  (4) 
Additional  Information;  (5)  Frequency 
of  collection;  (6)  Affected  pubfic;  and  (7) 
Reporting  and/or  Recordkeeping 
Burden.  Because  an  expedited  review  is 
requested,  a  description  of  the 
information  to  be  collected  is  also 
included  as  an  attachment  to  this  notice. 


Dated:  February  1, 1995. 
Gloria  Parker, 

Director.  Information  Resources  Croup. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Expedited. 

Title:  State  Plan  Instructions  for  Title  I. 

Part  A,  Improving  Basic  Programs 

Operated  by  Local  Educational 

Agencies. 
Frequency:  Annually. 
Affected  Public:  State,  Local  or  Tribal 

Government. 
Reporting  Burden: 


Responses:  53. 
Burden  Hours:  25,440.   . 
Recordkeepers  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  To  receive  Title  I.  Part  A 
funds,  the  SEA  must  develop  and 
submit  a  State  plan  to  the  Department 
for  peer  review.  The  Department  will 
use  the  information  for  program 
management  and  to  update  their  plans 
to  reflect  changes  in  the  State's      * 
programs  and  strategies. 

Additional  Information:  Clerance  for 
this  information  collection  is 
requested  for  February  15,  1995.  In 
order  to  give  the  States  sufficient  time 
to  prepare  plans/appfications,  the 
applications  need  to  be  mailed  to  the 
SEAs  by  mid-February.  OMB  approval 
is  needed  as  soon  as  possible  to  allow 
time  for  revisions  or  reproductions. 

IFR  Doc.  95-2881  Filed  2-6-95;  8:45  am] 

BILUNG  COOE  400(MI1-M 


DEPARTMENT  OF  ENERGY 

Hot  Dry  Rock  Geothermal  Energy 
Systems;  Development  of  a  Plant  To 
Produce  and  Market  Electric  Power  or 
Thermal  Energy 

AGENCY:  Department  of  Energy  (DOE), 
Albuquerque  Operations  Office  (AL). 
ACTION:  Notice  of  issue  of  solicitation. 


SUMMARY:  The  DOE  Albuquerque 
Operations  Office  announces  Uie  issue 
of  a  competitive  Solicitation  Number 
DE-SC04-95AL98784  under  DOE 
Financial  Assistance  Rules,  10  CFR 
600.9,  for  Hot  Dry  Rock  Geothermal 
Energy  Systems  Development  of  a  Plant 
to  Produce  and  Market  Electric  Power  or 
Thermal  Energy. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy,  Albuquerque 
Operations  Office,  P.L.  Box  5400, 
Albuquerque.  NM  87185-5400,  Attn: 
Ms.  M.  Laurene  Dubuque,  Contracts  and 
Procurement  Division.  Telephone 
Number:  (505)  845-4301,  Fax  Number 
(505) 845-4004. 

A  copy  of  the  solicitation  can  be 
obtained  by  contacting  Ms.  Dubuque  at 
the  above  address,  telephone,  or  fax 
number(s).  Apphcants  who  have 
previously  requested  copies  of  this 
solicitation  are  currently  on  the  mailing 
list  and  have  been  furnished  a  copv  of 
the  solicitation. 

SUPPLEMENTARY  INFORMATION:  This 
competitive  solicitation  is  seeking 
industrial  partners  to  participate  in  a 
50/50  cost-shared,  industry-led  project 
to  develop  and  operate  a  prototype  plant 
to  produce  and  market  electric  powe'  or 
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heat  generated  from  geothermal  energy 
in  hot  dry  rock.  One  award  is 
anticipated  to  be  made  for  a  multi- 
staged,  multi-year  cooperative 
agreement,  requiring  a  team  composed 
of  a  resource  owner,  developer, 
operator,  and  customer  for  the  energy. 
DOE  anticipates  that  $1,500,000  will' be 
available  for  the  support  of  activities 
during  the  first  year  of  the  project  with 
future  annual  budget  allocations  ranging 
from  $1,500,000  to  $8,000,000.  The 
funding  does  not  include  the  applicant's 
cost  share. 

Background 

Geothermal  energy  is  found  at  depths 
everywhere  in  the  world  in  the  form  of 
heat  stored  in  rock  which  is  not  but 
essentially  dry.  Advanced  technology  to 
extract  the  geothermal  energy  from  this 
hot  dry  rock  has  been  under 
development  for  over  20  years.  The 
technology  entails  circulating  water 
through  a  man-made  geothermal 
reservoir  to  extract  thermal  energy  and 
bring  it  to  the  surface  for  recovery  and 
use.  Several  studies  have  estimated  that 
geothermal  energy  from  hot  dry  rock 
could  be  used  to  produce  electricity  at 
costs  of  $0.05-0.07  per  kWh  at 
numerous  high  gradient  locations 
located  in  the  western  United  States  and 
overseas,  there  appear  to  be  no  technical 
impediments  to  the  commercialization 
of  hot  dry  rock  technology. 

On  September  14.  1993.  DOE/AL 
issued  a  Notice  of  Program  Interest  to 
obtain  a  preliminary  indication  of 
interest  by  private  and  non-federal 
public  O-f^anizations  in  cost-sharing  a 
project  to  develop  and  operate  a 
demonstration  plant  to  generate  and 
market  electric  power  or  heat  from  hot 
dry  rock  geothermal  energy.  On 
September  7.  1994.  a  Commerce 
Business  Daily  announcement  was 
published  for  the  intent  to  issue  a 
solicitation.  DOE/AL  received  responses 
from  a  number  of  diverse  organizations 
which  constitute  the  initial  mailing  list 
fur  the  solicitation.  On  the  basis  of  this 
expressed  interest,  the  solicitation  was 
issued  December  28.  1994  with  a  closing 
date  of  March  28.  1995  for  receipt  of 
applications. 

Purpose 

This  notice  is  issued  to  announce  the 
issue  of  hot  dry  rock  geothermal  energy 
systems  solicitation. 

Issued  in  Albuquerque.  New  Mexico  on 
January  26,  1995. 
Richard  A.  Marquez, 

Assistant  Manager  for  Management  and 
Administration. 

li-R  Doc.  94-3021  Filed  2-6f>-94;  8:45  ami 

BILLING  CODE  64SO-01-M 


Financial  Assistance;  Industrial 
Heating  Equipment  Research  Program 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Availability  of  a 
Federal  Assistance  Solicitation  for 
Cooperative  Agreement  Proposals 
(FASCAP). 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Finojicial  Assistance  Rule,  10  CFR 
600.9,  announces  the  availability  of  a 
solicitation.  FASCAP  No.  DE-PS02- 
95CE41122,  for  the  Industrial  HeaUng 
Equipment  Research  Program. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Borthwick,  U.S.  Department  of 
Energy,  Chicago  Operations,  9800  S. 
Cass  Avenue,  Argonne,  IL  60439.  (708) 
252-2377. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy  (DOE)  pjans  to 
issue  a  Federal  Assistance  Solicitation 
for  Cooperative  Agreement  Proposals 
(FASCAP).  February  27.  1995,  for  the 
Industrial  Hearing  Equipment  Research 
Program.  The  program  has  the  following 
objectives:  (1)  To  improve  industrial 
energy  use  efficiency  and  productivity 
in  heating  and  combustion  for  process 
heat  by  at  least  20%;  (2)  to  improve  and 
increase  the  use  of  waste-source  fuels; 
(3)  to  reduce  the  national  environmental 
impacts  of  industrial  wastes  that  results 
from  less  efficient  production  and 
delivery  of  process  heat;  and  (4)  to " 
lower  the  industrial  production  costs 
and  improve  the  competitive  position  of 
U.S.  industry  relative  to  foreign-based 
industry. 

The  areas  of  interest  of  the 
Solicitation  are  centered  on  four  main 
targeted  areas  that  economically 
conserve  energy  while  minimizing  or 
reducing  waste  materials.  They  are  (1) 
optimization  of  heat  transfer  to  furnace 
loads,  (2)  development  of  adjustable  co- 
Hred  combust ors/combustion  chambers 
for  converting  industrial  waste  to 
process  heat  or  electric  power.  (3) 
development  of  low-cost  combustion 
controls  for  improving  efficiency  of 
multi-burner  boilers  and  industrial 
furnaces,  and  (4)  high  temperature 
(Order  of  2000  °F)  particulate  removal 
system  for  application  to  solid-fueled 
gas  turbines.  The  work  covered  by  the 
Solicitation  is  expected  to  be  applicable 
to  the  industries  that  are  high 
consumers  of  hearing  fuel.  Applicants 
must  demonstrate  that  the  proposed 
technology  can  economically 
accomplish  more  energy  efficient  and 
environmentally  acceptable  production, 
that  the  proposed  technology,  if 
implemented,  can  result  in  20  percent 
energy  efficiency,  and  that  DOE  funding 
is  necessary  for  development  and 


ultimate  commercialization  of  the 
proposed  technology. 

Each  research  project  will  ccnsist  of 
up  to  three  phases:  Phase  I,  R&D 
Definition;  Phase  II,  Development;  and 
Phase  III,  Demonstration  Testing  and 
Commercialization  Planning.  If  one  or 
more  of  the  initial  phases  or  their 
subparts  has  already  been  performed, 
the  applicant  may  propose  a  project  for 
only  the  uncompleted  phases;  however, 
the  proposal  must  fully  document  and 
demonstrate  that  the  previous  phase(s) 
have  been  successfully  completed.  The 
estimated  DOE  funding  for  GFYs  1995 
and  1996  is  $725,000.  A  minimum  of  20 
percent  cost  sharing  (non-federal)  is 
required  for  Phases  I  and  II  and  50 
percent  for  phase  III  of  the  project.  The 
resultant  agreement  will  be  managed  by 
the  DOE,  Chicago  Operations  Office. 
The  period  of  performance  may  vary, 
depending  on  the  project,  from  one  to 
six  years.  Proposals  will  be  due  by  April 
17,  1995.  If  you  are  interested  in 
receiving  the  FASCAP.  contact  Susan 
Borthwick  at  the  above  address  or 
phone  number,  or  Dorothy  Pitts  at  (708) 
252-2501.  All  responsible  sources  may 
submit  a  proposal  which  will  be 
considered. 

The  solicitation  is  subject  to  the 
Energy  Policy  Act.  P.L.  102^86,  42 
U.S.C.  13525.  Section  2306  imposes 
eligibility  requirements  on  companies 
seeking  financial  assistance  under  titles 
XX  through  XXIII  of  the  Act.  A  company 
shall  be  eligible  to  receive  financial 
assistance  imder  titles  XX  through  XXIII 
of  the  Act  only  if  the  Secretary  finds 
that  the  company's  participation  in  any 
program  under  such  titles  would  be  in 
the  economic  interest  of  the  United 
States,  as  evidenced  by  investments  in 
the  United  States  in  research, 
development,  and  manufacturing 
(including,  for  example,  the 
manufacture  of  major  components  or 
subassemblies  in  the  United  States); 
significant  contributions  of  emplojinent 
in  the  United  States;  an  agreement  with 
respect  to  any  technology  arising  from 
assistance  provided  under  this  section 
to  promote  the  manufacture  within  the 
United  States  of  products  resulting  from 
that  technology  (taking  into  accoimt  the 
goals  of  promoting  the  competitiveness 
of  United  States  industry),  and  to 
procure  parts  and  materials  from 
competitive  suppliers. 

Issued  in  Chicago,  Illinois  on  Januarj'  27. 
1995. 

Timothy  S.  Crawford, 

Assistant  Manager  for  Human  Resources  and 
Administration. 

|FR  Doc.  95-3022  Filed  2-6-94;  8:45  am) 
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Intergovernmental  Panel  on  Climate 
Change,  Working  Group  III 

AGENCY:  Office  of  Policy,  DOE. 
ACTION:  Notioe  of  availability  of  draft 
report  and  request  for  comment. 


SUMMARY:  Working  Group  III  of  the 
Intergovernmental  Panel  on  Climate 
Change  (IPCC)  has  prepared  a  draft  1995 
Assessment  of  Economic  and  Cross- 
cutting  Issues.  The  EPCC  Secretariat 
requires  comments  on  this  report  from 
national  governments  by  March  13, 
1995.  so  that  the  Secretariat  can  meet  its 
obligations  to  member  governments  of 
the  IPCC.  The  U.S.  Government  received 
a  copy  for  formal  government  comment 
on  January  20,  1995.  The  Department  of 
Energy,  on  behalf  of  the  U.S.  Global 
Change  Research  Program  (USGCRP).  is 
responsible  for  coordinating  and 
preparing  the  comments  of  the  United 
itates  Government.  Through  today's 
notice.  DOE  is  announcing  the 
availability  of  the  draft  1995 
\ssessment.  and  requesting  public 
omments  on  this  report.  These 
t  omments  will  be  reviewed  and 
mcorporated.  as  appropriate,  in  the 
official  U.S.  comments  to  the  IPCC. 
DATES:  Written  comments  (five  copies, 
and  if  possible  on  a  3  1/2"  floppy 
diskette  in  either  Microsoft  Word  or 
WordPerfect  format)  on  the  draft  1995 
Assessment  should  be  submitted  on  or 
before  February  21,  1995.  DOE  does  not 
anticipate  extending  this  deadline 
because  the  IPCC  requires  input  by 
March  13, 1995. 

ADDRESSES:  Comments  should  be 
submitted  either  by  mailing  to:  IPCC 
WG  III  Commits,  Office  of  the  U.S. 
Global  Change  Research  Program,  300  D 
Street,  SW.,  Suite  840,  Washington,  DC 
20024,  or  by  E-mail  in  ASCII  format  on 
Internet  to: 
"comments.wg3@usgcrp.gov". 

A  copy  of  the  draft  1995  Assessment 
can  be  obtained  by:  (1)  telephone 
request  to  Ms.  Susan  Henson  at  (202) 
651-8240.  (2)  sending  E-mail  on 
Internet  to  "officeSusgcrp.gov".  (3) 
faxing  a  request  to  (202)  554-6715.  (4) 
sending  a  letter  to  the  USGCRP  Office 
directed  to  Ms.  Henson.  or  (5)  direct 
pick-up  at  the  USGCRP  office  at  the 
address  shown  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Watts,  Office  of  Global  Environment, 
U.S.  Department  of  Energy  at  (202)  586- 
8436. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Intergovernmental  Panel  on 
Climate  Change  (IPCC)  was  jointly 
established  in  1988  by  the  United' 


Nations  Enviromnent  Programme  and 
the  World  Meteorological  Organization 
to  conduct  periodic  assessments  of  the 
state  of  knowledge  concerning  global 
climate  change.  The  IPCC  has  formed 
working  groups  to  study  various  aspects 
of  climate  change.  Working  Group  I 
addresses  the  state  of  the  science; 
Working  Group  II  addresses 
vuhierability,  impacts  and  adaptation 
and  mitigation  strategies;  and  Working 
Group  III  addresses  economics  and 
cross-cutting  issues  associated  with 
climate  change.  Like  the  other  working 
groups,  Working  Group  III  is  charged 
with  issuing  periodic  assessment 
reports.  The  first  Scientific  Assessment 
of  Climate  Change,  for  example,  was 
published  in  June  1990.  Periodic 
assessment  reports  such  as  this  provide 
a  comprehensive  statement  of  the  state 
of  knowledge  concerning  such  topics  as 
scientific  information,  envirormiental 
impacts,  response  strategies,  economics, 
and  cross-cutting  issues  concerning 
climate  change.  The  draft  1995 
Assessment  represents  the  result  of 
Working  Group  Ill's  efforts  since  its 
inception  to  address  economics  and 
cross-cutting  issues. 

II.  Public  Input  Process 

The  IPCC  Secretariat  requires 
comments  by  March  13.  1995.  so  that  it 
can  meet  its  obligations  to  member 
governments  for  a  timely  completion  of 
the  1995  IPCC  assessment.  The 
Department  of  Energy,  on  behalf  of  the 
USGCRP,  is  responsible  for  preparing 
these  comments,  and  through  this  notice 
is  seeking  public  views  which  will  be 
incorporated,  as  appropriate,  in  the 
official  U.S.  comments.  Because  of  the 
short  review  time  provided  by  the  IPCC 
Secretariat  and  the  need  to  provide  time 
for  review  of  the  public  comments  and 
development  of  the  official  U.S. 
comments  on  the  draft  document, 
public  comments  must  be  received  on  or 
before  February  21,  1995. 

III.  Request  for  Submission  of  Public 
Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  draft  1995 
Assessment.  Five  copies  should  be 
submitted  to  the  adch-ess  indicated  in 
the  ADDRESSES  section,  and  must  be 
received  by  the  date  indicated  in  the 
DATES  section  of  this  notice.  All  written 
comments  received  fttim  the  public  will 
be  available  for  public  inspection  in  the 
DOE  Freedom  of  Information  Office 
Reading  Room,  which  is  located  in 
Room  lE-090  of  the  DOE  Forrestal 
Building,  1000  Independence  Ave,  SW., 
Washington,  DC  20585. 


Issued  in  Washington.  DC  on  Februan'  2 
1995. 

Abrahani  E.  Haspel. 

Deputy  Assistant  Secretary  for  Economic  and 
Environmental  Policy,  Office  of  Policy. 
IFR  Doc.  95-3011  Filed  2-6-95;  8:45  amj 
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Metal  Casting  Industrial  Advisory 
Board 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  public  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(PubHc  Law  92-463,  86  Stat.  770), 
notice  is  hereby  given  of  the  Metal 
Casting  Industrial  Advisory  Board 
meeting. 

DATES:  February  28.  1995,  8:00  am-5:30 
pm;  March  1,  1995,  8:00  am-12:00  pm. 
ADDRESSES:  Bay  Valley  Resort  Hotol, 
2470  Old  Bridge  Road,  Bay  City. 
Michigan  48706. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  E.  Kaempf,  Program  Manager, 
Department  of  Energy,  Office  of 
Industrial  Technologies  (EE-23).  1000 
Independence  Ave.  S.W.,  Washington, 
D.C.  20585,  (202)  586-5264,  Fax:  (202) 
586-3180. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Metal  Casting 
Industrial  Advisory  Board  serves  to 
provide  guidance  and  oversight  of 
research  programs  provided  under  the 
Metal  Casting  Competitiveness  Research 
Program  and  to  recommend  to  the 
Secretary  of  Energy  new  or  revised 
program  activities  and  Metal  Casting 
Research  Priorities. 

Tentative  Agenda 

February  28.  1995 

8;00  a.m.     Welcome  and  Instructions. 

Douglas  Kaempf 
8:30  a.m.     Presentations  of  the  FY  94 

sele<:fed  projects  research  activities  and  * 
management  plans  (30  minutes  each): 
University  of  Alabama— Tuscaloosa.  Tom 

Piwonka 
Ohio  State  University/Worcester 

Polytechnic  Institute,  Allen  Miller 
Ohio  State  University/  Case  Western 

Reserve  University 
Idaho  State  University.  K.L.  Moore 
10:30  a.m.     Break 

10:45  a.m.    Continue  presentations  of  the  FY 
94  selected  projects  research  activities 
and  management  plans  (30  minutes 
each): 
Texas  A&M  University.  Malur  Srinivasan 
University  of  Alabama — Birmingham. 
Charles  Bates 
11:45  a.m.     Lunch 

1:00  p.m.     Presentations  of  seletted  metal 
casting  research  activities  and 
management  plans  (30  minutes  eac  h): 
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Pennsylvania  State  UniversityAJniversity 

of  Missouri-RoUa,  Robert  Voigt 
American  Foundi^Tnen's  Society,  TBD 
Michigan  Technological  University. 

Richard  Tieder 
University  of  Wisconsin-Milwaukee, 
Pradeep  Rohatgi 
3:00  p.m.    Break 

3:15  p.m.    Presentations  of  other  Federally 
Funded  Metal  Casting  Research 
Programs  (20  minutes  each): 
NIST.  Robert  Schaefer 
NSF,  Bruce  Kramer 
DOD/Air  Force.  Tom  Broderick 
DOD/Army,  Al  Gonsiska 
DOD/Navy.  TBD 
EM.  TBD 
DP.  TBD 
5:30  p.m.    Adjournment 
March  J.  1995 
8:00  a.m.    Welcome 

9:00  a.m.    Status  of  metal  casting  industry 
vision  by  metal  casting  coalition.  Dan 
Twarog 
10:00  a.ra.    Break 

10:15  a.m.    Panel  Discussion — Technology- 
Advances  &  Opportunities  in  the 
National  Laboratories: 
Argonne.  Henry  Domanus 
Idaho.  Marty  Sorensen 
LawTence  Livermore.  Al  Lingenfelter 
Los  Alamos.  Billy  Hogan 
Oak  Ridge,  Peter  Angelini 
Sandia,  Frank  Zanner 
12:00  p.m.    Adjournment 

A  final  agenda  will  be  available  at  the 

meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairperson  of 
the  Board  is  empowered  to  conduct  the 
meeting  to  faciUtate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wished  to  make  oral  statements 
pertaining  to  the  agenda  items  should 
contact  Douglas  E.  Kaempf  at  the 
address  or  telephone  number  Hsted 
above.  Requests  must  be  received  at 
least  5  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting. 

Transcript:  Aveiilable  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room. 
Room  lE-190.  Forrestal  Building,  1000 
Independence  Avenue.  S.W., 
Washington,  D.C.  between  9:00  AM  and 
4:00  PM.  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  D.C.  on  February  2, 
1995. 

Gail  Cephas, 

Acting  Deputy  Advisory  Committee. 

Management  Officer. 

|FR  Doc.  95-3009  Filed  2-6-95:  8:45  ami 
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Notice  of  Additional  Public  Meeting 
and  Request  for  Comment  on  a  Draft 
OutHne  for  a  Technical  Study 
Concerning  the  National  Ignition 
Factitty  and  the  Issue  of 
Nonpro  I  iteration 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  additional  public 
meeting  and  request  for  comment. 

SUMMARY:  The  Department  of  Energy 
(DOE)  held  a  workshop  on  September  8, 
1994,  to  begin  a  dialogue  with  the 
public  concerning  issues  arising  from 
building  and  operating  the  National 
Ignition  Facility  (NIP).  Two  pubUc 
meetings  held  on  January  24. 1995.  in 
Oakland.  CA.  and  on  January  30, 1995. 
in  Washington,  DC,  continued  this 
dialogue,  focusing  on  a  draft  outline  for 
a  technical  study  that  DOE  is  vkTiting 
concerning  the  NIP  and  the  issue  of 
nonproliferation.  Today's  notice  is  to 
announce  that  DOE  is  adding  an 
additional  public  meeting  in  Livermore, 
CA,  on  the  &raf\  outline  for  the  study 
and  extending  the  written  comment 
period.  DOE  is  requesting  both  oral  and 
written  comments  on  the  outline  for  the 
technical  study. 

DATES:  Written  comments  (11  copies) 
are  requested  to  be  received  by  DOE  on 
or  before  March  16. 1995.  Oral  views 
and  data  may  be  presented  at  an 
additional  public  meeting  to  be  held  in 
Livermore.  CA.  on  March  9,  1995, 
beginning  at  1:30  p.m.  and  concluding 
at  9:00  p.m.  with  a  break  for  dinner  from 
4:30-6:30  p.m.  The  length  of  each  oral 
presentation  is  limited  to  10  minutes. 
ADDRESSES:  All  written  comments  (11 
copies)  and  requests  to  speak  at  the 
public  meeting  should  be  addressed  to 
U.S.  Department  of  Energy.  NN-40. 
1000  Independence  Avenue.  SW. 
Washington.  DC.  20585,  (202)  586-3012. 
In  the  event  any  person  wishing  to 
submit  a  written  comment  cannot 
provide  eleven  copies,  alternate 
arrangements  can  be  made  in  advance 
by  calling  the  phone  number  referenced 
above. 

The  public  meeting  be  held  at  the 
following  location:  Research  Drive 
Conference  Center.  Room  One,  2140 
Research  Drive,  Livermore.  CA. 

Copies  of  the  public  meeting 
transcripts  and  written  comments 
received  may  be  read  and  photocopied 
at  DOE  Freedom  of  Information  Reading 
Room,  U.S.  Department  of  Energy,  Room 
1E-190,'1000  Independence  Avenue, 
SW,  Washington,  DC,  20585,  (202)  586- 
6020.  between  the  hours  of  9:00  a.m. 
and  4:00  p.m.  Monday  through  Friday 
e.xcept  Federal  holidays.  These 
documents  may  also  be  read  during  the 
same  hours  at  DOE  Oakland  Operations 


Office,  Federal  Building,  1301  Clay 
Street,  Room  1070N  (lOth  Floor), 
Oakland,  CA.  94612  (510)  637-1762. 
For  further  information  concerning 
public  participation,  see  the 
"Opportunity  For  Public  Comment" 
section  of  this  notice. 

SUPP1.EMENTARV  INFORMATION:  NTF  and 
its  potential  impact  on  the 
nonproliferation  of  nuclear  weapons 
was  an  issue  which  was  raised  at  the 
September  8. 1994,  NIP  public 
workshop  held  in  Washington,  1X1.  As 
a  result  of  this  meeting,  DOE  has 
prepared  an  outline' for  a  technical 
study  of  this  issue.  The  purpose  of  the 
public  meetings  is  to  seek  the  comments 
of  the  public  on  the  outline  for  the 
technical  study  and  to  ensure  that  the 
issues  the  Department  plans  to  address 
in  this  study  are  comprehensive.  As 
such,  DOE  is  soliciting  the  public  to 
provide  oral  statements  concerning  the 
outline  at  puhhc  meetings  and/or  to 
provide  written  comments.  Addresses, 
dates  and  times  are  provided  at  the 
beginning  of  this  notice. 

Draft  Outline 

The  working  title  that  DOE  is  using  is, 
"The  National  Ignition  Facility  and  its 
Potential  Impact  on  the 
Nonproliferation  of  Nuclear  Weapons." 

The  outhne  that  DOE  is  proposing  to 
use  for  the  technical  study  is: 

L  Introduction 

•  Thermonuclear  weapons 
— fusion  secondaries 

•  Controlled  thermonuclear  reactions 
— inertially-confined  fusion 

— ignition  and  bum 

U.  The  National  Ignition  Facility 

•  Overview 

•  How  NIF  differs  from 
— magnetic  confinement 

— its  predecessors,  NOV.A,  etc.,  and  similar 
facilities  in  the  U.S.  and  other  countries 

m.  Fusion  Science  and  High-Energy-Densily 
Physics 

•  What  important  science  can  be  learned  at 

NIF? 

•  How  is  it  learned? 

•  What  may  NIF  do  that  couldn't  be  done 

before? 

•  What  do  scientists  want  to  do? 

. — how  does  this  differ  from  nuclear 
weapwns  science? 

IV.  Horizontal  Proliferation 

•  What  could  proliferators  learn  by 

— access  to  NIF  or  comparable  facilities? 
— access  to  unclassified  NIF  data  and 
reports? 

•  What  could  proliferators  do  with  this 

information? 

•  How  can  this  information  be  kept  from 

proliferators? 
— ctassification/declassification  issues 
— access/experimental  program  control 


•  Alternate  paths  to  the  same  or  equivalent 

information  (or  what  could/could  not  be 
done  without  this  kind  of  information?) 

•  Other  county  plans  for  ICC 

V.  Vertical  Proliferation 

•  What  could  U.S.  weapons  designers  do 

with  NIF  data? 
— impact  on  advanced  designs 
— ability  to  address  stockpile  problems 

•  Plans  for  ICF  research  in  other  nuclear 

weapons  slates 

Opportunity  for  Public  Comment 

A.  Written  Comment  Procedures 

Interested  {iersons  and  organizations 
are  invited  to  participate  by  submitting 
data  and  views  with  respect  to  the 
proposed  outline  and  issues  addressed 
by  the  technical  study. 

VVritten  comments  (11  copies)  should 
be  identified  on  the  envelope  and  on  the 
documents  themselves  with  the 
designation  "NIF  &  Nonproliferation" 
and  should  be  received  by  the  date 
specified  at  the  beginning  of  this  notice. 

B.  Public  Meeting  Procedures 

DOE  will  hold  an  additional  public 
meeting  on  the  outline  and  issues 
addressed  above.  The  additional  public 
meeting  will  be  held  on  the  date  and  at 
the  location  indicated  at  the  beginning 
of  this  notice.  A  request  to  spe^  at  the 
public  meeting  should  be  addressed  to 
the  address  or  phone  number  indicated 
at  the  beginning  of  this  notice.  The 
person  should  provide  a  phone  number 
where  he  or  sha  may  be  contacted 
during  the  day.  Persons  will  be  notified 
as  to  the  approximate  time  thev  will  be 
speaking.  The  length  of  each 
presentation  will  be  limited  to  10 
minutes  or  based  on  the  number  of 
persons  reque.sting  an  opportunity  to 
speak. 

A  DOE  officijal  will  preside  at  the 
public  meeting.  The  additional  public 
meeting  will  be  another  opportunity  for 
the  public  to  provide  DOE  with  its 
comments  concerning  the  outline  and 
issues  to  be  addressed  by  the  technical 
study.  A  transcript  of  these  meetings 
will  be  made  and  will  be  retained  by 
DOE  and  made  available  for  inspection 
at  DOE  Freedom  of  Information  Reading 
Room  and  DOE  Oakland  Operations 
Office  at  the  address  indicated  at  the 
beginning  of  this  notice. 

Issued  in  Washington,  DC.  on  February  1 
1995. 

Kenneth  N.  Luongo, 

Director.  Office  of  Arms  Control  and 
Nonprolifera  tion . 

|FR  Doc.  95-3008  Filed  2-6-95:  8:45  am| 
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Southeastern  Power  Administration         supplementary  information: 

Proposed  Rate  Extension,  Public 
Hearing,  and  Opportunities  for  Public 
Review  and  Comment 


agency:  Southeastern  Power 
Administration  (Southeastern), 
Department  of  Energy. 
ACTION:  Notice  of  proposed  rate 
extension  for  the  Jim  Woodruff  Project, 
notice  of  pubfic  hearing  and 
opportunities  for  review  and  comment. 


SUMMARY:  Southeastern  proposes  to 
extend  Wholesale  Power  Rate  Schedules 
JW-l-D  and  JVV-2-B  for  a  five  year 
period  from  September  20,  1995  to 
September  19,  2000.  Rate  schedule  JW- 
l-D  is  applicable  to  Southeastern  power 
sold  to  existing  preference  customers  in 
the  Florida  Power  Corporation  Service 
area.  Rate  schedule  JW-2-B  is 
applicable  to  Florida  Power 
Corporation. 

Opportunities  will  be  available  for 
interested  persons  to  review  the  present 
rates,  the  supporting  studies,  and  to 
participate  in  a  hearing  and  to  submit 
written  comments.  Southeastern  will 
evaluate  all  comments  received  in  this 
process. 

DATES:  VVritten  comments  are  due  on  or 
before  May  12, 1995.  A  public 
information  and  public  comment  forum 
will  he  held  in  Tallahassee,  Florida,  on 
March  23, 1995.  Persons  desiring  to 
speak  at  the  forum  must  notify 
Southeastern  at  least  7  days  before  the 
forum  is  scheduled  so  that  a  li.st  of 
forum  participants  can  be  prepared. 
Others  present  may  speak  if  time 
permits.  Persons  desiring  to  attend  the 
forum  should  notify  Southeastern  at 
least  7  days  before  the  forum  is 
scheduled.  If  Southeastern  has  not  been 
notified  by  close  of  business  on  March 
16,  1995,  tliat  at  least  one  person 
intends  to  be  present  at  the  forum,  the 
forum  will  be  automatically  canceled 
with  no  further  notice. 
ADDRESSES:  Five  copies  of  written 
comments  should  be  submitted  to: 
Administrator,  Southeastern  Power 
Administration,  Department  of  Energy, 
Samuel  Elbert  Building,  Elberton, 
Georgia  30635.  The  public  comment 
forum  will  begin  at  10  a.m.  on  March 
23,  1995,  in  the  Hofiday  bin  Capitol 
Plaza,  101  South  Adams  Street, 
Tallahassee,  Florida  32303. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Jourolmon,  Assistant 
Administrator,  Finance  and  Marketing 
Division,  Southeastern  Power 
Administration,  Department  of  Energy, 
Samuel  Elbert  Building,  Elberton, 
Georgia  30635,  (706)  213-3800. 


Discussion 

Existing  rate  schedules  are  supported 
by  an  August  1993  Repayment  Study 
and  other  supporting  data  contained  in 
FERC  Docket  EF94-303 1-000.  A 
repayment  study  prepared  in  Januar>' 
1995  shows  that  the  existing  rates  are 
adequate  to  meet  repayment  criteria. 
Approval  of  existing  rate  schedules  JW- 
l-D  and  JW-2-B  expires  September  19. 
1995.  Southeastern  is  proposing  to 
e.xtend  existing  rate  schedules  for  five 
years,  to  September  19,  2000.  In 
developing  the  rate  extension. 
Southeastern  considered  revenue 
requirements  as  determined  by  the 
Januar>'  1995  system  repayment  studies 
The  studies  are  available  for 
examination  at  the  Samuel  Elbert 
Building,  Elberton,  Georgia  30635,  as  is 
the  1993  repayment  study  and  the 
proposed  Rate  Schedules. 

Issued  in  Elberton.  Georgia.  )anuar\'  23 
1995. 

John  A.  McAllister.  Jr., 

Administrator. 

(FR  Doc.  95-3010  Filed  2-e-95;  8:45  am) 

BILUNG  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-1 297-000,  et  al.] 

Black  Creek  Hydro,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

Januarv'  27,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Black  Creek  Hydro.  Inc. 

(Docket  No.  ER94-1297-0001 

Take  notice  that  on  January  19,  1995. 
Black  Creek  Hydro,  Inc.  (Black  Creek) 
tendered  for  filing  an  Agreement  for 
Power  Sale  (Agreement)  between  Black 
Creek  and  Washington  Water  Power 
Company  (WWP),  dated  October  20, 
1994.  The  Agreement  provides  for  the 
sale  by  Black  Creek  to  WWP  of  the  total 
energy  produced  by  the  Black  Creek 
Hydroelectric  Project,  located  in  King 
County.  Washington. 

Black  Creek  has  requested  an  effectuT 
date  of  January  19, 1995  for  the 
Agreement,  and  is  requesting  waiver  of 
the  60  day  notice  period. 

Copies  of  the  filing  were  ser\ed  on 
WWP. 

Comment  date:  Februan.^  10,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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2.  Montana-Dakota  Utilities  Co.,  a 
division  of  MDU  Resources  Group,  Inc. 

IDocltet  No.  ER95-269-000) 

Take  notice  that  on  January  17, 1995, 
Montana-Dakota  Utilities  Co..  a  division 
of  MDU  Resources  Group,  Inc. 
(Montana-Dakota)  tendered  for  filing  an 
amendment  to  its  original  filing  in  this 
docket. 

Comment  date:  February  10. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Southeastern  Energy  Resources,  Inc. 

[Docket  No.  ER95-385-O001 

Take  notice  that  on  January  19. 1995, 
Southeastern  Energy  Resources.  Inc. 
tendered  for  filing  an  amendment  to  its 
January  4. 1995  filing  in  the  above- 
referenced  docket. 

Comment  date:  February  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Gulf  Power  Co. 

[Docket  No.  ER95-4  20-000] 

Take  notice  that  on  January  12,  1995, 
Gulf  Power  Company  tendered  for  filing 
supplemental  agreements  for  West 
Florida  Electric  Cooperative  Association 
at  Pittman  delivery  point,  which 
receives  transmission  service  under 
Supplement  No.  1  to  FERC  Rate 
Schedule  No.  82  (Service  Schedule  T  of 
the  Gulf/AEC  Interconnection 
Agreement.) 

Comment  date:  February  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PacifiCorp 

(Docket  No.  ER9&-442-0001 

Take  notice  that  PacifiCorp  on 
January  17,  1995,  PNW  AC  Intertie 
Capacity  Ownership  Agreement 
(Agreement)  and  Amendatory 
Agreement  No.  1  to  the  Agreement 
(Amendment)  between  PacifiCorp  and 
Boimeville  Power  Administration 
(Bonneville). 

PacifiCorp  requests  a  waiver  of  prior 
notice  and  that  an  effective  date  of 
January  1. 1995  be  assigned  to  the 
Agreement  and  Amendment. 

Copies  of  this  filing  were  supplied  to 
Bonneville,  the  Washington  Utilities 
and  Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Conunent  date:  Febriiary  10.  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Black  Hills  Corp. 

[Docket  No.  ER95-444-0001 

Take  notice  that  Black  Hills 
Corporation,  which  operates  its  electric 
utility  business  under  the  assumed 
name  of  Black  Hills  Power  and  Light 


Company  (BHC)  on  January  17, 1995, 
tendered  for  filing  a  Power  Integration 
Agreement,  dated  September  9. 1994 
(Power  Agreement),  entered  into 
between  BHC  and  Montana-Dakota 
Utilities  Co.,  a  division  of  MDU 
Resources  Group.  Inc.  (MDU).  BHC  also 
submitted  a  Construction.  Ownership 
and  Operation  Agreement,  dated 
September  9. 1994  (CT  Agreement) 
entered  into  between  BHC  and  MDU 
and  requests  that  either  the  CT 
Agreement  be  recognized  as 
nonjurisdictional  or,  alternatively,  be 
accepted  for  filing. 

The  Power  Agreement  provides  for 
the  sale  by  BHC  to  MDU  for  a  ten-year 
period  commencing  January  1,  1997  of 
electric  power  and  energy  for  MDU's 
service  territory  in  and  around 
Sheridan.  Wyoming.  The  CT  Agreement 
provides  for  the  operation,  use  and 
ownership  by  BHC  and  MDU  of  a 
Combustion  Turbine  to  be  constructed 
at  such  time  BHC's  resource  planning 
requires  such  turbine. 

Copies  of  the  filing  were  provided  to 
MDU.  PacifiCorp,  the  South  Dakota 
Public  Utilities  Commission,  the 
Wyoming  Public  Service  Commission, 
and  the  Montana  Public  Service 
Commission. 

Black  Hills  has  requested  that 
advance  notice  requirements  of  Part 
75.3  of  the  Commission's  Regulations  be 
waived;  that  the  Commission  accept  the 
Power  Agreement  for  filing  with  an 
effective  date  as  of  the  acceptance,  but 
no  later  than  January  1, 1997;  and  that 
the  Commission  either  declare  the  CT 
Agreement  as  noniurisdictional  or, 
alternatively,  accept  the  CT  Agreement 
for  filing  with  an  effective  date  as  of  the 
acceptance,  but  no  later  than  January  1. 
1997. 

Comment  date:  February  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Long  Island  Lighting  Co. 

[Docket  No.  ER95-445-0001 

Take  notice  that  Long  Island  Lighting 
Company  (LILCO)  on  January  17, 1995. 
tendered  for  filing  an  Amendment, 
dated  December  6. 1994  (the 
Amendment),  to  the  July  1,  1981  System 
Exchange  Agreement  between  the 
Connecticut  Light  and  Power  Company 
and  Western  Massachusetts  Electric 
Company  (the  Northeast  Utilities 
Companies)  and  LILCO. 

ULCO  has  requested  a  waiver  of  the 
Conunission's  prior  notice  and  filing 
requirements  to  permit  the  Amendment 
to  become  effective  as  of  one  day  after 
it  is  filed  with  the  Conunission. 

Copies  of  this  filing  have  been  served 
by  LILCO  on  Northeast  Utilities  Service 


Company  and  the  New  York  State 
Public  Service  Commission. 

Comment  date:  February  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  The  Empire  District  Electric  Co. 

(Docket  No.  ER95-446-0001 

Take  notice  that  The  Empire  District 
Electric  Company  (EDE)  on  January  17, 
1995,  tendered  for  filing  proposed 
changes  in  its  Transmission  Peaking 
Service  Contract  between  EDE  and  the 
Kansas  Electric  Power  Cooperative,  Inc. 
(KEPCo). 

This  filing  is  to  replace  the 
Transmission  Peaking  Service  Contract 
between  KEPCo  and  EDE  dated  March 
16, 1984.  The  peaking  contract  was 
revised  to  change  effective  and 
termination  dates  and  to  allow  for 
changes  in  contract  capacity  amounts. 
The  new  contract  does  not  change  rate 
schedules  rates. 

Copies  of  the  filing  were  served  upon 
the  Arkansas  Public  Service 
Commission,  Kansas  Corporation 
Commission,  the  Missouri  Public 
Service  Commission,  Oklahoma 
Corporation  Commission  and  KEPCo. 

Comment  date:  February  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Montaup  Electric  Co. 

(Docket  No.  ER95-44S-0001 

Take  notice  that  on  January  17,  1995, 
Montaup  Electric  Company  filed  revised 
tariff  service  agreements  among 
Montaup  and  the  retail  affiliates  to 
which  Montaup  provides  all 
requirements  service:  Eastern  Edison 
Company  in  Massachusetts  and 
Blackstone  Valley  Electric  Company  and 
Newport  Electric  Corporation  in  Rhode 
Island.  This  eliminates  the  difteience  in 
notice  periods  between  the  all 
requirements  and  contract  demand 
customers  by  extending  the  term  of  the 
all  requirements  service  agreements 
fi-om  December  31, 1997  through 
October  31,  2000.  Montaup  requests  that 
the  filing  be  made  effective  on  March 
19,  1995. 

Comment  date:  February  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Montaup  Electric  Co. 

[Docket  No.  ER95-449-000I 

Take  notice  that  on  January  17, 1995, 
Montaup  Electric  Company  filed  a 
Supplement  to  the  Memorandum  of 
Understanding  (MOU)  among  Montaup 
and  the  retail  affiliates  to  which 
Montaup  provides  all  requirements 
service:  Eastern  Edison  Company  in 
Massachusetts  and  Blackstone  Valley 
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Electric  Company  and  Newport  Electric 
Corporation  in  Rhode  Island.  The  MOU 
was  entered  into  on  August  20, 1993 
and  has  been  accepted  for  filing  as  part 
of  Montaup's  all  requirements  tariff  in 
Docket  No.  ER94-1 472-000.  The 
Supplement  to  the  MOU  moves  the 
language  in  Section  III(D)  to  a  new 
Section  VI  in  order  to  clarify  the  intent 
of  the  MOU.  Montaup  requests  that  the 
filing  be  made  effective  on  March  19 
1995. 

Comment  date:  February  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PECO  Enei^  Co. 

[Docket  No.  ER95-4,'i0-000| 

Take  notice  that  on  January  18,  1995, 
PECO  Energy  Company  (PECO), 
tendered  for  fibng  an  Agreement 
between  PECO  and  Electric 
Clearinghouse,  Inc.  (ECl)  dated  January 

12,  1995. 

PECO  states  that  the  Agreement  sets 
forth  the  terms  and  conditions  for  the 
sale  of  system  energy  which  it  expects 
to  have  available  for  sale  fi-om  time  to 
time  and  the  purchase  of  which  will  be 
economically  advantageous  to  ECI.  In 
order  to  optimize  the  economic 
advantage  to  both  PECO  and  ECI,  PECO 
requests  that  the  Commission  waive  its 
customary  notice  period  and  permit  the 
agreement  to  become  effective  on 
January  19,  1995. 

PECO  states  that  a  copy  of  this  filing 
has  been  sent  to  ECI  and  will  be 
furnished  to  the  Pennsylvania  Public 
Utility  Commission. 

Conunent  date:  February  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Wisconsin  Power  and  Light  Co. 

[Docket  No.  ER95-451-000J 

Take  notice  that  on  January  18.  1995, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  a  signed 
Service  Agreement  under  WP&L's  Bulk 
Power  Tariff  between  itself  and  Midcon 
Power  Services  Corp.  WP&L  respectftiUy 
requests  a  waiver  of  the  Commission's 
notice  requirements,  and  an  effective 
date  of  December  14. 1994. 

Comment  date:  February  10, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER95-458-000) 

Take  notice  that  on  January  20, 1995, 
ConsoUdated  Edison  Company  of  New 
York,  hic.  ("Con  Edison")  tendered  for 
filing  an  agreement  writh  Citizens  Power 
and  Light  Corporation  ("Citizens")  to 
provide  for  the  sale  of  energy  and 


capacity  subject  to  cost  based  ceiling 
rates.  The  ceiling  rate  for  energy  is  100 
percent  of  the  incremental  energy  cost 
plus  up  to  10  percent  of  the  SIC  (where 
such  10  percent  is  limited  to  1  mill  per 
KWhr  when  the  SIC  in  the  hour  refiects 
a  purchased  power  resource).  The 
ceiling  rate  for  capacity  sold  by  Con 
Edison  is  $7.70  per  megawatt  hour.  The 
ceiling  rate  for  capacity  sold  by  Citizens 
will  be  the  expected  cost  of  Con 
Edison's  alternative  source  of  similar 
power. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  overnight 
deUvery  upvon  Citizens. 

Comment  date:  February  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Missouri  Public  Service  a  Division 
of  UtiliCoq>  United  Inc. 

[Dockel  No  ER95-462-000) 

Take  notice  that  on  January  20,  1995, 
Missouri  Public  Service  a  division  of 
UtijiCorp  United  Inc.  ("MPS")  tendered 
for  filing  a  letter  fi-om  the  Executive 
Committee  of  the  Western  Svstems 
Power  Pool  (WSPP)  approving  MPS's 
application  for  membership  in  the 
WSPP.  MPS  requests  it  be  permitted  to 
become  a  member  of  the  WSPP.  In  order 
to  receive  the  benefits  of  pool 
membership,  MPS  requests  waiver  of 
the  Conunission's  prior  notice 
requirement  to  allow  its  WSPP 
membership  to  become  effective  as  soon 
as  possible,  but  in  no  event  later  than  60 
days  firom  this  filing. 

Copies  of  the  filing  were  ser\ed  on 
WSPP  and  the  Missouri  Public  Ser\'ice 
Commission. 

Comment  date:  February  10,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  ot  ti\is  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  95-2980  Filed  2-6-95:  8:45  ami 

BJLUNG  COO€  6717-01-P 


[Docket  No.  RP95-1 47-000] 

Carnegie  Interstate  Pipeline  Co.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

Februarj-  1,  1995. 

Take  notice  that  on  January  30,  1995. 
Carnegie  hiterstate  PipeUne  Company 
(CIPCO).  successor  to  Carnegie  Natural 
Gas  Company  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheet: 

Tenth  Revised  Sheet  No.  7 

CIPCO  has  requested  a  waiver  of  the 
30-day  filing  requirement  to  allow  the 
tariff  sheet  to  become  effective  Februarv 
1,1995. 

CIPCO  states  that  this  is  its  quarterly 
filing  pursuant  to  revised  Section  32.2 
of  the  General  Terms  and  Conditions  of 
its  FERC  Gas  tariff  to  reflect  prospective 
changes  in  transportation  costs 
associated  with  unassigned  upstream 
capacity  held  by  CIPCO  on  Texas 
Eastern  Transmission  Corporation 
(•'Texas  Easterti").  for  the  3-month 
period  commencing  February  1,  1995 
and  ending  April  30, 1995.  The  filing 
reflects  a  reduction'S/i  the 
Transportation  Cost  Rate  from  Si. 0892 
to  1.0490.  The  new  TCR  includes  a  TCR 
Adju.stment  of  $0.9821  and  a  TCR 
Surcharge  of  $0.0669. 

Carnegie  states  that  copies  of  its  filing 
were  ser\'ed  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.21 1  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  8, 1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  arid  are 
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available  for  public  inspection  in  the 

public  reference  room. 

Lois  D.  Cashe!!, 

Secretary. 

|FR  Doc.  95-2327  Filed  2-6-95:  8;45  am] 

BILUNQ  CODE  S717-01-M 

[Docket  No.  ER95-206-0O0] 

Central  Illinois  Public  Service  Co.; 
Notice  of  Filing 

Februan,  1. 1995. 

Take  notice  that  on  January  13,  1995, 
Central  Illinois  Public  Service  Company 
tendered  for  filing  an  amendment  in  the 
ibove-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  13,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary: 

[FR  Doc.  95-2923  Filed  2-€-95:  8;45  am) 
BILLING  CODE  6717-01-M 

■ 4 

[Docket  No.  ER95-1 11 -000] 

The  Electric  Exchange;  Notice  of  Filing 

Februan,  t.  1995. 

Take  notice  that  on  Januarv'  27,  1995, 
The  Electric  Exchange  (Applicant),  filed 
an  amendment  to  its  application  filed 
October  31,  1994  in  the  above- 
referenced  docket  requesting 
Commission  acceptance  of  Applicants 
Rate  Schedule  FERC  No.  1;  the  granting 
of  certain  blanket  approvals,  including 
the  authority  to  sell  electricity  at 
market-based  rates;  and  the  waiver  of 
certain  Commission  regulations.  Notice 
of  the  original  application  was 
published  in  the  Federal  Register  on 
November  29, 1994  (59  FR  60969). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energv  Regulatory  Commission,  825 
North" Capitol  Street,  N.E..  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 


of  Practice  and  Procedure  (18  CFR 
335.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  February  13,  1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretan: 

|FR  Doc.  95-2922  Filed  2-6-95;  8.45  am] 
BILLING  COOE  6717-01-M 

[Docket  No.  RP95-1 40-000] 

Northern  Natural  Gas  Co.,  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

February  1.  1995. 

Take  notice  that  on  January  27,  1995, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing,  under 
Section  4  of  the  Natural  Gas  Act  (NGA), 
notice  of  the  termination  of  gathering 
services  offered  over  facilities  located  in 
Crockett  County,  Texas,  effective 
February  28,  1995.  Northern  states  that 
on  December  19,  1994,  the  Commission 
authorized  it  to  abandon,  by  sale  to 
Peach  Ridge  Pipeline,  Inc.  (Peach 
Ridge),  the  Crockett  County  facilities, 
and  declared  that  these  facilities,  once 
acquired  by  Peach  Ridge,  would  be 
exempt  from  Commission  regulation 
under  Section  1(b)  of  the  NGA  (69  FERC 
1161,354  (1994)).  Northern  states  it  was 
directed  to  make  the  instant  filing  by  the 
December  19,  1994  order. 

Northern  states  that  it  is  abandoning 
the  facilities  because,  as  a  result  of 
restructuring  under  Order  No.  636, 
Northern  no  longer  has  a  merchant 
function  and  does  not  require  these 
facilities  to  access  suppfies  to  fulfill 
customer  obligations.  Regarding  twelve 
customers  who  received  gathering 
service  over  the  Crockett  County 
facilities  (hsted  in  the  filing).  Northern 
states  they  have  been  mailed  the  instant 
notice  of  termination  of  services,  and 
that  notice  of  the  deletion  of  receipt  and 
delivery  points  on  the  Crockett  County 
facilities  has  been  posted  on  Northern's 
Electronic  Bulletin  Board.  Finally, 
Northern  has  listed  those  customers 
which  have  entered  into  private 
contracts  for  continued  service  with 
Peach  Ridge.  Although  not  all  of  the 
twelve  customers  have  entered  into 
such  contracts.  Northern  states  there 
were  no  outstanding  protests  in  the 
abandonment  proceeding;  thus  Northern 
is  not  required  to  file  a  default  contract. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Section  385.214  and  385.211  of  tl.e 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  February  8, 1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  95-2924  Filed  2-6-95;  8:45  am) 

BILLING  COOE  6717-01-M 

[Docket  No.  RP95-1 45-000] 

Northwest  Pipeline  Corp.,  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

Februarv'  1.  1995. 

Take  notice  that  on  Januarv'  30,  1995, 
Northwest  Pipeline  Corporation 
(Northwest),  tendered  for  filing  and 
acceptance  as  part  of  its  FERC  Gas  Tariff 
the  following  tariff  sheets  with  a 
proposed  effective  date  of  March  2, 
1995: 

Third  Revised  Volume  No.  1 
Second  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  2 
Second  Revised  Sheet  No.  15 
Sheet  Nos.  122  through  124 
Sheet  Nos.  126  through  199 
First  Revised  Sheet  No.  219 
Original  Sheet  Nos.  363  through  366 
Sheet  Nos.  367  through  374. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  implement  a  tariff 
provision  that  will  allow  Northwest  to 
sell  (i)  gas  that  becomes  the  property  of 
Northwest  pursuant  to  the  provisions  of 
terminated  transportation  or  storage 
agreements  or  due  to  tariff  provisions 
relating  to  interruptible  storage  or 
shipper  imbalances;  and  (ii)  other  de 
minimus  volumes  of  gas  as  the  need 
arises. 

Northwest  is  also  requesting  limited 
waiver  of  the  Commission's  conduct 
and  reporting  regulations  in  Order  No. 
497  in  regard  to  the  occasional  sale  of 
insignificant  amounts  of  gas. 

Northwest  states  that  a  copy  of  this 
filing  has  been  "served  upon  Northwest  s 
jurisdictional  customers  and  relevant 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
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to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
DC.  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  February  8. 
1995.  Protests  will  be  considered  by  the 
Commission  iii  determining  tlie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene. 

Copies  of[hU  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public 
Reference  Room. 
Loui  D.  Cashell. 
Secretary. 
IFR  Doc.  95-292^  Filed  2-6-95:  8:45  am) 
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[Docket  No  RP9$-141-000] 

Pacific  Ga*s  Transmission  Co.;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

February  1. 1995| 

Take  notice  that  on  January  30,  1995. 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1-A,  the  following  revised  tariff 
sheets  to  become  effective  March  1. 
1995: 

Sixth  Revised  Sh^t  No.  4 
Original  Sheet  No.  6F 

PGT  stales  that  it  is  tendering  the 
revised  tariff  sheets  to  commence 
recoverv'  of  approximately  $14  million 
of  gas  supply  realignment  ('GSR")  costs 
in  accordance  with  Section  30  of  the 
General  Terms  and  Conditions  of  PG  f 's 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A  and  the  Commission's  Orders 
of  July  12. 1993  and  October  1.  1993.  in 
PGT's  restructuring  case.  Docket  No. 
RS92^6-000.  The  amount  of  GSR  costs 
proposed  to  be  recovered  represents 
75%  8i  its  GSR  costs  PGT  paid  to  date 
over  and  above  the  amounts  PGT 
received  authorization  to  recover  in 
Docket  No.  RP94-24-000. 

PGT  states  that  it  will  recover  25%  of 
its  GSR  costs  by  means  of  a  direct  bill 
and  50%  of  the  GSR  costs  by  means  of 
a  volumetric  surcharge  appficable  to 
service  under  Rate  Schedules  FTS-1 
and  rrS-l.  In  the  event  no  party 
successfully  challenges  the  prudence  of 
PGT's  GSR  costs,  PGT  will  absorb  the 
remaining  25%  of  its  GSR  costs. 

PGT  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 


customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington. 
D.C.  20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  of  Practice  and  Procedures.  All 
such  motions  or  protests  should  be  filed 
on  or  before  February  8. 1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  interv^ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[fR  Doc.  95-2925  Filed  2-6-95;  8:45  am] 
BILUMG  COOE  6717-01-M 


[Docket  No.  CP95-1 60-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Request  Under  Blanket 
Authorization 

Febniarv  1. 1995. 

Take  notice  that  on  January  26.  1995, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL),  P.O.  Box  1396. 
Houston.  Texas  77251.  filed  in  Docket 
No.  CP95-180-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.211)  for  authorization  to  construct 
and  operate  a  new  sales  tap  to  Exxon 
Company.  U.S.A.  (Exxon)  under  TGPL's 
blanket  certificate  issued  in  Docket  No. 
CP82-426-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  ail  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

TGPL  proposes  to  install  a  new  sales 
tap  to  Exxon  consisting  of  a  4-inch  hot 
tap  on  TGPL's  existing  20-inch  South 
McMullen  Lateral  in  McMullen  County, 
Texas.  TGPL  estimates  the  cost  of  the 
sales  tap  to  be  $82,000.  of  which.  Exxon 
will  reimburse  TGPL.  TGPL  states  that 
Exxon  will  construct  appurtenant 
facilities  to  enable  it  to  receive  gas  from 
TGPL  and  submits  that  the 
transportation  service  to  Exxon  will  be 
rendered  pursuant  to  TGPL's  Rate 
Schedule  IT. 

TGPL  further  states  that  the  new  sales 
tap  will  be  used  by  Exxon  to  receive  up 
to  400  Mcf  per  day  of  gas  from  TGPL  on 
an  interruptible  basis.  E.xxon  will  use 


the  gas  to  fuel  a  compressor  in  Dilworth 
Field.  McMullen  County.  TGPL 
explains.  The  service  rendered  to  Exxon 
will  be  under  TGPL's  Rate  Schedule  IT. 
Any  person  or  the  Comm.ission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  .Act. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  95-2921  Filed  2-6-95;  8:45  anij 
BILUNG  COOE  6717-01-M 


[Deckel  No.  ER94-138S-000] 

West  Texas  Utilities  Company;  Notice 
of  Filing 

Februar>-  1, 1995. 

Take  notice  that  on  Januar\'  3.  1995. 
West  Texas  Utilities  Companies 
tendered  for  filing  an  am*>ndment  ir;  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  «25 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  2026.  in  accordance  with  Rules  211 
and  214  of  the  Comm.ission's  rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  amotions 
or  protests  should  be  filed  on  o:  before 
Februan,'  15.  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  95-2951  Filed  2-6-95;  8:4.5  am] 
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[Docket  No.  CP95-1 78-000] 

Williams  Natural  Gas  Co.; 
Application 


Notice  of 


February  1 ,  1 993. 

Take  notice  that  on  January  26,  1995, 
Williams  Natural  Gas  Companv 
(Williams).  Post  Office  Box  3288,  Tulsa. 
Oklahoma  74101,  filed  in  Docket  No. 
CP95-1 78-000  an  application  pursuant 
to  Sections  7(b)  and  7(c)  of  the  Natural 
Gas  Act,  requesting  permission  and 
approval  to  abandon  approximately 
2,200  feet  of  8-inch  lateral  pipeline  and 
authorization  to  construct  and  operate 
approximately  2,300  feet  of  replacement 
line  consisting  of  2-inch  and  6-inch 
lateral  pipeline  in  Wilson  County, 
Kansas,  all  as  more  fully  set  forth  in  the 
application  of  file  with  the  Commission 
and  open  to  public  inspection. 

Specifically,  Wilhams  states  that  it 
proposes  to  replace  hne  YB  across  the 
road  from  its  existing  location  in  order 
to  avoid  a  Department  of  Transportation 
Class  III  designated  area  and  to 
eliminate  1920's  vintage  pipe.  Williams 
further  stated  that  the  replacement  will 
insure  continued  reliable  service  to  the 
Neodesha,  Kansas  area. 

It  is  estimated  that  the  cost  of  the 
proposed  abandonment  will  be 
approximately  $2,000.  It  is  further 
estimated  that  the  replacement  facilities 
for  this  project  will  cost  approximately 
$168,861,  which  WiUiams  proposes  to 
finance  with  funds  on  hand. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  22.  1995,  file  with  the  Federal 


Energy  Regulator}'  Commission. 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  inten,-ene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Williams  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  95-2920  Filed  2-6-95:  8:45  ami 
BILLING  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed;  Week  of 
November  28  Through  December  2, 
1994 

During  the  week  of  Novftmher  28 
through  December  2,  1994,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations,  1 0 
CFR  Part  205,  any  person  v.ho  will  bo 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  v.nthin  tei>days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  ser\'ice  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  D.C.  20585. 

Dated:  January  30,  1995. 
George  B.  Breznay. 
Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  hearings  and  Appeals 

[Week  of  November  28  through  Decemt)er  2,  1994] 


Date 


Nov.  28,  1994 


Nov.  29,  1994 


Name  arxj  kx^ation  of  applk^ant 


Munir  A.  Malik,  Hartford,  Connecticut 


Albuquerque  Operations  Otfce.  Albuquerque. 
New  Mexkx). 


Case  No. 


VFA-0013 
VFA-0014 


VSO-0013 


Type  of  sut)mission 


Appeal  of  an  Information  Request  Denial.  If  granted:  The  No- 
vemt)er  2,  1994  Freedom  of  Information  Request  Denial  is- 
sued by  the  Albuquerque  Operations  Office  wouW  be  re- 
scinded, and  Munir  A.  Malik  would  receive  access  to  spe- 
cific software  products  requested. 

Request  for  Hearing  under  C.F.R.  Part  710.  If  granted:  An  in- 
dividual employed  at  Altxx^uerque  Operatkxis  Oftwe  woukJ 
receive  a  hearing  under  10  CFR.  part  710.  • 


Refund  Applications  Received 

[Week  of  November  28  Through  December  2,  1994] 


Date  received 


November  29,  1994 
November  29,  1 994 
December  1,  1994  .. 
Decemtser  i.  1994  .. 


Name  of  refund  proceeding/name  of  refund  applk:ant 


Ortiz  Texaco 

Ed's  Texaco  

Rybum's  Texaco  Servk:e 
Lee's  Texaco  Station  


Case  No. 


RF321-21049 
RF321-21050 
RF321-2"051 
RF321-21052 


(PR  Doc.  95-3013  Filed  2-6-95;  8:45  am) 
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Notice  of  Cases  Filed;  Week  of 
December  5  Through  December  9, 
1994  ^ 


>Thr 


During  the  week  of  December  5 
tlirough  December  9. 1994.  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 


Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington.  D.C.  20585. 

Dated:  January  30. 1995. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 


LIST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  December  5  Through  December  9.  1994] 


Date 


12/05/94 


12/06/94 


12/07,'94 


Name  and  kxation  of  applk^ant 


Bituminous  Materials,  Inc.,  Los  Angeles,  Califor- 
nia. 


Oklahoma/Anrroco,  Belridge,  Palo  Pinto.  Okla- 
homa City,  Vickers,  Amoco  II.  Oklahoma  City, 
Oklahoma. 


Case  No. 


RR321-173 


Oak  Ridge  Operations  Ofitce,  Oak  Ridge,  Ten- 
nessee. 


Type  of  submission 


RM21-277-RM251- 
282 


VSO-0014 


Modificatk)n/Rescissk)n  in  the  Texaco  Refund 
Proceeding.  If  granted:  The  August  26,  1994 
Decision  and  Order  (Case  No.  RF321-21017) 
issued  to  Bituminous  Materials,  Inc.  wouW  be 
modified  regarding  the  applicatkjn  it  submitted 
in  the  Texaco  Refurxl  Proceeding. 

Request  for  Modification/Rescission  in  the  Okla- 
homa Second  Stage  Refund  Proceeding.  If 
granted:  The  May  7,  1985  Deciskjn  and  Order 
(Case  Numbers  RM21-277.  RM8-278.  and 
RM5-279).  and  the  December  12,  1988  Deci- 
sion and  Order  (Case  Numbers.  RMi 3-280 
RM 1-281,  and  RM25 1-282)  would  be  modt- 
fied  regarding  Oklahoma's  applkation  it  sub- 
mitted in  the  second  stage  refund  proceeding. 

Request  for  Hearing  under  10  CFR  part  710.  If 
granted:  An  indivklual  employed  at  Oak  Ridge 
Operations  Offk»  wouW  receive  a  heanng 
under  10  CFR  part  710. 


Refund  Applications  Received 

[Week  of  December  5  Through  December  9,  1 994) 


Date  received 


12/05/94 
12/06/94 
1 2/07/94 
12/09/94 
12/09/94 
12/09/94 
12/09/94 
12/09/94 
12/09/94 
12/09/94 
12/09/94 


Name  of  refund  proceeding/name  of  refund  applkant 


National  Coop  Refinery  Assoc 

Carl's  Arco 

General  Paving  Co  

Coca-Cola  of  Los  Angeles  

Beatrice  Cheese ».... 

Amerkjold 

Tropicana  Products.  Inc  

Swift-Eckrich  

Americold,  Corp 

Ozarka  Spring  Co 

Great  Bear  Spring  Co 


Case  No. 


RF345-33 

RF304-15464 

RG272-2 

RC272-268 

RC272-269 

RC2 72-270 

RC272-271 

RF272-272 

RC272-273 

RC272-274 

RC272-275 


(PR  Doc.  95-30li  Filed  2-6-95:  8:45  am) 
BILLING  CODE  64S<M>1-P 


Notice  of  Cases  Filed  During  the  Week 
of  December  19  Through  December  23, 
1994  M 

During  the  week  of  December  19 
through  December  23. 1994,  the  appeals 
and  applications  for  exception  or  other 


relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington.  DC  20585. 

Dated:  January  30.  1995. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  December  19  Through  December  23.  1994J 


Date 

Name  and  location  o(  applicant 

Case  No. 

Type  of  submission 

12/22/94  

Hewlett-Woodmere  UFSD,  Hewlett,  New  York 
National  Security  Archive.  Washington,  DC  .... 

RR272-63 
VFA-0015 

Request  for  Modification/Rescission  in  the  Crude  OtI  RefuKJ 
Proceeding.  If  granted:  The  December  14.  1994  Dismissal 
Letter  (Case  No.  RF272-82414)  issued  to  Hewlett- 
Woodmere  UFSD  would  be  modified  regarding  the  firm's 
application  for  refund  submitted  in  the  Crude  Oil  refund 
proceeding. 

Appeal  of  an  Information  Request  Denial.  If  granted:  The  De- 
cemtier  5.  1994  Freedom  of  Information  Request  Denial  is- 
sued by  the  Office  of  Anro  Control  and  Nonproliferation 
would  be  rescinded,  and  the  National  Security  Archive 
would  receive  access  to  documents  relating  to  Reagan  Ad- 
ministration negotiations  with  Japan  regarding  transfer  of 
pkjtonium  from  1980-1983. 

12/21/94  

Refund  Applications  Received 


Date  received 


12/19/94 
12/20/94 
12/21/94 
12/21/94 
12/23/94 
12/23/94 


Name  of  refund  proceeding/name  of  refund  application 

Elm  Garage,  Inc  

Hill  Aircraft  &  Leasing  Corp , 

Kim's  Arco  „ 

Hdstein  Cooperative  Elevator 

Abelardo  Obregon  ., 

Wabash  County,  Indiana 


Case  No. 


RF321-21053 

RF351-30 

RF304-15466 

RF272-6 

RF349-20 

RG272-7 


|FR  Doc.  95-3014  Filed  2-6-95;  8:45  ami 
BtLLJNG  CODE  •450-01-P 


Notice  of  Cases  Filed;  Week  of 
December  12  Through  December  16, 
1994 

During  the  week  of  December  1 2 
through  December  16, 1994,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  appendix  to  this 


notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 


procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  December  12  Through  December  1C,  1994) 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

12/14/94  

Long    Island    Lighting   Company,    Hicksville, 
New  York. 

VEA-0003 

Appeal  from  Special  Assessment  to  ttie  Uranium  Enrichment 
Decontamination  and  Decommissioning  Fund.  If  granted: 
The  written  determination  issued  by  the  Department  of  En- 
ergy on  November  14,  1994  woukJ  be  rescinded  and  Long 
Island  Lighting  Company  woukJ  receive  a  refund  of  pay- 
ments made  to  the  Decontamination  and  Decommissioning 
Fund,  all  future  obligations  of  Long  Island  Lighting  Com- 
pany woukJ  be  cancelled  and  Long  Island  Lighting  Compa- 
ny's assessment  would  be  adjusted  to  zero. 

Date  received 


10/12/94 
12/12/94 
12/12/94 
12/12/94 
12/12/94 
12/12/94 
12/12/94 
12/14/94 
12/16/94 


Refund  Applications  Received 

Name  of  refund  proceeding/name  of  refund  apptnation 

Famriers  Union  Oil  Co 

Harlem  &  Cermak  Arco  

Effingham  Equity 

Lazy  8,  Inc 

Southern  States  Utilities  Inc 

Bjorklund  Trucking  

Southern  States  Utilities  

Buckeye  Coop  Elevator  Co 

Lake  Charies  Refining  Co  


Case  No. 


RG272-5 

RF304-15465 

RG272-3 

RF300-21816 

RG272-202 

RC272-276 

RG340-202 

RG272-4 

RF345-34 
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IFR  Doc.  95-3015  Filed  2-6-95;  8:45  am] 
BILUNO  CODE  64S(M)1-P 


Notice  of  Cases  Filed;  Week  of 
November  7  Through  November  11. 
1994  " 


During  the  week  of  November  7 
through  November  11, 1994  the  appeals 
and  applications  for  exception  or  other 
relief  fisted  in  the  appendix  to  this 


notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


Date 


11/7/94 


11/7/94 

11/8/94 
11/8/94 


11/8/94 
1 1/8/94 


LIST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  November  7  Through  November  1 1 ,  1994] 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  dale  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  D.C.  20585. 

Dated:  January  30.  1995. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Apfmth. 


Name  and  location  of  applicant 


E.O.  Smelser,  Oklahoma  City.  Oklahoma  VFA-001 1 


Case  No. 


Texaco/Major  Oils,  San  Francisco.  California 


Albuquerque    Operations    Office.    Albuquer-    VSO-0011 
que,  New  Mexica 


RR321-170 


Type  of  submission 


Gulf/Ryder  Energy  Distribution,  Hardin  Ken- 
tucky. 


Richland  Operations  Office,  Richland.  Wash- 
ington. 

Texaco/Ryder   Energy   Distributing.    Hardin 
Kentucky. 


RR300-261 


VP2-0001 
RR321-171 


Appeal  of  an  Information  Request  Denial/Reconsideration  If 
granted:  The  October  4,  1994  Freedom  of  Information  Ap- 
peal Decision  and  Order  (Case  Number  LFA-0420)  is- 
sued by  the  Office  of  Hearings  and  Appeals  wouW  be  re- 
scinded, and  E.O.  Smelser  wouW  receive  access  to  re- 
maining NRIS  database  information. 
R^uest  for  ModificatkwVRescission  in  the  Texaco  Refund 
Proceeding.  If  granted:  The  October  4,  1994  Decision  and 
Order  (Case  Number  RR321-165)  issued  to  Major  Oils 
would  be  modified  regarding  the  firm's  application  for  re- 
fund  submitted  in  the  Texaco  Refund  Proceeding 
Request  for  Hearings  under  10  CFR.  Part  710.  If  granted 
An  individual  employed  at  Albuquerque  Operations  Office 
would  receive  a  hearing  under  10  CFR.  Part  7i0 
R«iuest  for  Modificatkjn/Resdssion  in  the  Texaco  Refund 
Proceeding.  If  granted:  The  August  9,  1991  Decision  and 
Order  (Case  Nos.  RF300-11185  and  RF300-17936)  is- 
sued to  Ryder  Energy  Distributing  woukj  be  modified  re- 
garding the  firm's  application  for  refund  submitted  in  the 
Gulf  Refund  Proceeding. 
Request  for  Deposition.  If  granted:  Benton  County  wouW  be 

required  to  make  five  indivkluals  available  for  deposition 
Request  for  Ivlodificatwn/Rescission  in  the  Texaco  Refund 
Proceeding.  If  granted:  The  July  29,  1994  Decision  and 
Order  (Case  No.  RF321 -14683)  issued  to  Ryder  Energy 
Distnbuting  wouW  be  modified  regarding  the  firm's  aprti- 
cation  for  refund  submitted  in  the  Texaco  Refund  Pro- 
ceeding. 


Date  received 


11/9/94 

11/8/94 '... 

11/7/94 r 

11/7/94  1. 

11/8/94  < 


Refund  Applications  Received 

[Week  of  1 1/7/94  Through  11/1 1/94] 

Name  of  refund  proceeding/name  of  refund  applicant 

American  BlacWine  Coatings 

United  LP.  Gas  Corp ."."."...!.."^..". 

P  &  T  Texaco  Servree  .'.""."." 

Dick's  Suburtian  Texaco  '. 

Texaco  Utilities  Co 


Case  No. 


RG272-1 

RF340-201 

RF321-21042 

RF321-21043 

RC272-265 


IFR  Doc.  95-3016  Filed  2-6-95;  8:45  ami 

BILUNG  CODE  64S0-1-P 


Notice  of  Issuance  of  Decisions  and 
Orders;  Week  of  October  17  Through 
October  21, 1994 

During  the  week  of  October  1 7 
through  October  21.  1994  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
appHcations  for  other  relief  filed  with 


the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Appeals 

DaleN.  Treweek,  10/19/94,  LFA-0423 

Dale  N.  Treweek  filed  an  appeal  fi-om 
a  partial  dejiial  of  a  request  for 
information  under  the  Freedom  of 
Information  Act  issued  by  the  DOE's 
Office  of  Engineering.  Operations. 


Security,  and  Transition  Support 
(EOST).  In  response  to  the  request. 
EOST  released  some  documents  and 
stated  that  it  had  found  no  further 
responsive  documents.  After  Treweek 
filed  the  Appeal,  he  conducted 
discussions  with  representatives  of  the 
DOE  that  identified  certain  potentially 
responsive  documents  that  had  not  been 
released.  The  DOE  therefore  granted  the 
Appeal  and  remanded  the  case  to  EOST 
for  further  action. 
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In  Defense  of  Animals,  10/21/94,  LFA- 
0424 

In  Defense  of  Animals  (IDA)  filed  an 
Appeal  from  determinations  by  the 
DOE'S  Freedom  of  Information  (FOl) 
and  Privacy  Acts  Branch  and  the 
Nevada  Operations  Office.  In  the 
determinations,  these  DOE  offices  stated 
that  no  documents  could  be  found  that 
were  responsive  to  the  Request  for 
Information  which  the  firm  had 
submitted  under  the  Freedom  of 
Information  Act.  In  considering  the 
Appeal,  the  DOE  found  that  the  search 
for  responsive  documents  was 
inadequate,  and  the  Request  was 
remanded  to  the  FOI  and  Privacy  Acts 
Branch  for  a  further  search.  The  DOE's 
Decision  was  based  on  the  fact  that  DOE 
documents  pertaining  to  IDA's  request 
were  mentioned  in  various  publications. 
Martha  L.  Powers.  10/17/94,  LFA-0411 

Martha  L.  Powers  filed  an  Appeal 
from  a  determination  issued  to  her  by 
the  DOE's  Nevada  Operations  Office 
(Nevada  Operations)  in  response  to  a 
Request  for  Information  submitted 
under  the  Freedom  of  Information  Act 
(FOIA).  In  considering  the  Appeal,  the 
DOE  fofimd  that,  with  the  information 
available  to  it,  Nevada  Operations 
conducted  an  adequate  search  for 
documents  relating  to  George  Egish,  a 
civilian  employee  of  the  Army  who  may 
have  photographed  atmospheric  atomic 
explosion  tests  during  the  1940's  and 
1950's.  After  consulting  with  N4rs. 
Powers,  Nevada  Operations  and  various 
DOE  offices,  the  DOE  determined  that 
the  agency  may  be  able  to  identify  some 
responsive  documents  if  she  were  to 
submit  a  new  request  with  additional 
identifying  information.  Nevada 
Operations  personnel  indicated  their 
willingness  to  work  with  Mrs.  Powers  to 
refine  any  new  search  request  she  might 
make.  Accordingly,  the  Appeal  was 
denied. 

Painters  District  Council  No.  55,  10/18/ 
94,  LFA-0422 

Painters  District  Council  No.  55  (PDC) 
filed  an  Appeal  from  a  determination 
issued  by  the  DOE's  Bonneville  Power 
Administration  (BPA),  which 
determination  denied  in  part  a  Request 
for  Information  PDC  submitted  under 
the  Freedom  of  Information  Act  (FOIA). 
PDC  requested  documents  relating  to 
BPA's  procurement  of  a  painting 
services  contract,  including  all 
proposals,  the  final  contract  and 
documents  generated  by  BPA  in  the 
course  of  the  procurement  process.  BPA 
released  redacted  copies  of  the  final 
contract,  a  document  entitled 
"Document  of  Award  Decision" 
(Decision),  and  the  proposals 
(Proposals).  However,  BPA  withheld  the 


"Best  Buy  Analysis"  and  the  Analysis  of 
Offers  and  portions  of  the  Contract, 
Proposals  and  Decision  pursuant  to 
FOIA  Exemptions  4  and  5.  In  its  Appeal, 
PDC  argued  that  BPA  had  improperly 
withheld  that  material  and  had  failed  to 
provide  additional  responsive 
documents.  In  considering  the  Appeal, 
the  DOE  determined  that  the  unit  prices 
and  individual  components  of  unit 
prices  were  properly  withheld  under 
Exemption  4.  However,  the  DOE  found 
that  other  portions  of  the  Best  Buy 
Analysis  and  the  Proposals  were 
improperly  withheld  under  Exemption 
4.  Additionally,  the  DOE  found  that 
portions  of  the  Decision  and  the 
Analysis  of  Offers  were  improperly 
withheld  pursuant  to  Exemption  5.  The 
DOE  also  found  that  BPA  had  made  an 
adequate  search  in  response  to  PDC's 
FOIA  request.  Consequently,  the  DOE 
granted  the  Appeal  in  part  and 
remanded  the  matter  to  BPA  for  further 
action. 

V.A.  Plumbers  and  Pipefitters  Local  36, 
10/17/94,  LFA-0421 
U.A.  Plumbers  and  Pipefitters  Local 
36  (Local  36)  filed  an  Appeal  from  a 
determination  issued  to  it  on  September 
16,  1994,  by  the  DOE's  Idaho  Operations 
Office.  In  that  determination,  the 
Authorizing  Official  denied  a  request  for 
a  waiver  of  fees  in  connection  with  a 
request  filed  by  Local  36  imder  the 
Freedom  of  Information  Act  (FOIA),  5 
U.S.C.  552,  as  implemented  by  the  DOE 
in  10  CFR  Part  1004.  The  Authorizing 
Official  advised  Local  36  that  the  cost  of 
processing  its  request  would  be 
approximately  $156,255.  In  its  Appeal, 
Local  36  asked  that  the  Office  of 
Hearings  and  Appeals  (OHA)  reverse  the 
initial  determination,  and  grant  it  a  fee 
waiver.  In  considering  the  Appeal,  the 
OHA  found  that  although  disclosure  of 
the  requested  information  was  in  the 
commercial  interest  of  Local  36,  a 
partial  reduction  of  fees  was  appropriate 
because  the  requested  information  will 
primarily  benefit  the  general  public.  The 
OHA  determined  that  it  would  be 
appropriate  to  reduce  the  charges 
assessed  Local  36  by  75  percent. 
Therefore,  the  Appeal  was  granted  in 
part. 

Requests  For  Exception 

Brindley  Oil  Co.,  10/21/94,  LEE-0123 

Brindley  Oil  Company  (Brindley) 
filed  an  Application  for  Exception  from 
the  Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EIA- 
782B,  the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  the  firm  was  suffering  a  gross 
inequity  and  a  serious  hardship.  The 


DOE  issued  a  final  Decision  and  Order 
determining  that  the  exception  request 
should  be  granted. 
Carter  Oil  Company,  10/19/94.  LEE- 
0100 

Carter  Oil  Company  (Carter)  filed  an 
Application  for  Exception  from  the 
provisions  of  the  Energy  Information 
Administration  (EIA)  reporting 
requirements  in  which  the  firm  sought 
relief  from  filing  Form  EIA-782B, 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  The 
DOE  determined  that  Carter  did  not 
meet  the  standards  for  exception  relief 
because  it  was  not  experiencing  a 
serious  hardship  or  gross  inequity  as  a 
result  of  the  reporting  requirements. 
Accordingly,  exception  relief  was 
denied. 

Chambers  Oil  Company,  10/17/94.  LEE- 
0116 

Chambers  Oil  Company  (Chambers) 
filed  an  Application  for  Exception  from 
the  provisions  of  the  Energy  Information 
Administration  (EIA)  reporting 
requirements  in  which  the  firm  sought 
relief  from  filing  Form  EIA-782B, 
entitled  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  The 
DOE  determined  that  Chambers  did  not 
meet  the  standards  for  exception  relief 
because  it  was  not  experiencing  a 
serious  hardship  or  gross  inequity  as  a 
result  of  the  reporting  requirements. 
Accordingly,  exception  relief  was 
denied. 

Swing  Oil  Company,  10/17/94.  LEE- 
0084 

Ewing  Oil  Company  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EIA- 
782B,  the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  Ewing's  request,  the  DOE 
foimd  that  the  firm,  which  the  EIA 
characterized  as  a  "certainty  firm" 
because  of  its  significant  market  share, 
was  not  experiencing  a  serious  hardship 
or  a  gross  inequity.  Accordingly, 
exception  relief  was  denied. 
Petroleum  Products.  Inc.,  10/17/94, 
LEE-0087 

Petroleum  Products,  Inc.,  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EIA- 
782B,  the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  the  firm  was  not  suffering  a  gross 
inequity  or  serious  hardship,  and 
denied  Petroleum  Product's  Application 
for  Exception. 

Texpar  Energy,  Inc.,  10/18/94,  LEE-0119 
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Texpar  Energy.  Inc.,  filed  an 
Apphcation  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EL\- 
782B,  the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  and 
Form  EL\-782C,  the  "Monthly  Report  of 
Prime  Supplier  Sales  of  Petroleum 
Products  Sold  for  Local  Consumption." 
In  considering  this  request,  the  DOE 
found  that  the  Arm  was  not  suffering  a 
gross  inequity  or  serious  hardship,  and 
denied  Texpar's  Application  for 
Exception. 

Refund  Applications 

Draper  Energy  Co..  Inc..  10/18/94, 
RF272-92349 
The  DOE  issued  a  Decision  and  Order 
concerning  the  Application  for  Refund 
of  a  claimant  in  the  Subpart  V  crude  oil 
overcharge  refund  proceeding.  The 
Application  for  Refund  was  based  on 
purchases  of  gasoline  and  middle 
distillates  the  applicant  purchased  and 
resold  during  the  crude  oil  price  control 
reftind  period.  The  DOE  determined  that 
the  applicant's  sales  of  gasoline  and 
middle  distillates  allowed  it  to  pass  on 
the  costs  of  any  crude  oil  overcharges  to 
its  customers.  Therefore,  the  DOE 
concluded  that  the  claimant  was  not 
injured  by  any  of  the  crude  oil 
overcharges  associated  with  the  gallons 


that  it  purchased.  Accordingly,  the 
Application  for  Refund  was  denied. 
Gulf  Oil  Corporation/ Huber's  4  Comers 
Store.  10/19/94.  RF300-10925 
Huber's  4  Comers  Store  filed  an 
Application  for  Refund  in  the  Gulf  Oil 
Corporation  rehmd  proceeding.  Huber's 
requested  a  refund  based  on  its  indirect 
purchases  of  Gulf  motor  gasoUne.  The 
DOE  noted  that  an  indirect  purchaser  is 
not  entitled  to  a  refund  where  the  direct 
purchaser  demonstrates  that  it  absorbed 
the  alleged  overcharges  rather  than 
passing  them  through  to  its  customers. 
Because  the  direct  purchaser  had 
established  that  it  absorbed  the  alleged 
Gulf  overchai^ges,  the  DOE  determined 
that  Huber's  was  not  entitled  to  a 


special  refund  proceeding.  Mr.  Loop 
requested  that  he  not  be  required  to  pay 
interest  on  the  excess  amount  of  the 
refund  between  the  date  the  refund  was 
issued  and  the  date  of  repayment.  Mr. 
Loop  also  requested  that  he  not  be  held 
responsible  for  that  portion  of  the 
excessive  refund  that  he  paid  to  Federal 
Refiinds,  Inc.  (FRI).  the  private  company 
with  whom  he  contracted  to  help  him 
obtain  his  refund.  In  considering  these 
requests,  the  DOE  determined  that  it 
was  partially  responsible  for  the  error 
that  resulted  in  Mr.  Loop's  receiving  an 
excessive  refund,  and  it  therefore 
decided  that  Mr.  Loop  would  not  be 
required  to  pay  interest  on  the 
repayment.  However,  the  IX)E 


refund  Accordingly,  the  Application  for  determined  that  since  any  agreement 

Refund  was  denied.  between  FRI  and  Mr.  Loop  was  a  private 

Te.xaco  Inc./Loop's  /{irport  Texaco.  10/  matter  between  the  two  parties,  it  would 

1 7/94.  RR321-167  not  reduce  his  repayment  obligation  to 

The  DOE  issued  a  Decision  and  Order  ^'^  ^OE. 


partially  granting  a  Motion  for 
Reconsideration  filed  by  Bert  N.  Loop 
on  behalf  of  Loop's  Airport  Texaco.  In 
his  Motion.  Mr.  Loop  asked  that  the 
DOE  modify  a  Supplemental  Order 
issued  on  July  20.  1994.  Texaco  Inc./ 
Loop's  Airport  Texaco.  24  DOE  \  85.061 
(1994).  which  ordered  him  to  repay  a 
portion  of  a  refund  that  he  had 
previously  been  granted  in  the  Texaco 


Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of    - 
Hearings  and  Appeals. 


Cox  Construction  Go.  et  al  

Dahlen  Famiefs  Etevatof  &  Oil  Conpany  et  ai .." 

Farmers  Union  Oil  Co.  of  Minot  

Gulf  OM  Cofporation/O.S.T.  &  Kirby  .""!.... 

Westhetmer  &  Kitty !..."."!!!" 

Fannin  GuK  _ 

Spencer  &  ABen  Gerwa 

Gulf  Oil  CorpofatiOfV'Syfvester's  Crill  &  Palm  Ave 

Sytvester's  CriU  &  Palm  Ave 

Sylvester's  Crill  &  Palm  Ave 

Sytvester's  Crill  &  Palm  Ave ...."Z" 

Lanford  Flying  Service  et  al '..".""1 

Texaco  InciCurlis  Beard  et  al ".!..." 

Texaco  Inc7  StewarTs  Texaco  et  aJ ...."".." 

Village  of  Lyons  et  al 


RF272^86?55 

ia'20/94 

flF272-94775 

10/2094 

RF272-86878 

10/21/94 

RF3OO-20580 

50/18/94 

RF300-20581 

RF300-20582 

RF300-20583 

RF300-21801 

10/17/94 

flF300-21802 

RF300-21803 

■ 

RF300-21804 

RF272-94809 

'0/20/94 

RF321-14018 

10/19/94 

RF32 1-20605 

ia20/94 

RF272-97204 

iai7/94 

719Z 
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Dismissals 

The  following  submissions  were 
dismissed; 


Name 

Case  No. 

14  Mile  7  Gratiot  Service 

Clinchfield  Railroad 

RF321-21032 
RF272-93753 

0/T/S/  Oil  Co.,  Inc 

RF30O-21719 

William  J.  Miles 

RF272-89769 

Copies  of  the  full  text  of  those 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  Januar>'  30. 1995. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
IFR  Doc.  95^3017  Filed  2-6-95;  8:45  ami 

BILUNG  COO€  S450-01-P 


Issuance  of  Decisions  and  Orders  for 
the  Week  of  November  21  Through 
November  25, 1994 

During  the  week  of  November  21 
through  November  25, 1994,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  applications 
for  exception  or  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 


of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Requests  for  Exception 

Applebee  Oil  S-  Profane.  1 1/22/94. 
LEE-0145 

Applebee  Oil  &  Propane  of  Ovid, 
Michigan,  filed  an  Application  for 
Exception  from  the  Energy  Information 
Administration  (EIA)  requirement  that  it 
file  Form  EIA-782B.  the  "Resellers'/ 
Retailers'  Monthly  Petroleum  Product 
Sales  Report."  In  considering  this 
request,  the  DOE  found  that  the  firm 
was  not  suffering  gross  inequity  or 
serious  hardship.  On  August  11,  1994, 
the  DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied.  No  Notice  of 
Objection  to  the  Proposed  Decision  and 
Order  was  filed  at  the  Office  of  Hearings 
and  Appeals  of  the  DOE  within  the 
prescribed  time  period.  Therefore,  the 
DOE  issued  the  Proposed  Decision  and 
Order  in  final  form,  denying  Applebee 
Oil  &  Propane "s  Application  for 
Exception. 

West-Pet..  Inc..  11/22/94.  LEE-0156 

West-Pet.,  Inc.  of  New  Orleans. 
Louisiana  filed  an  Application  for 
Exception  from  the  Energy  Information 
(EIA)  requirement  that  it  file  Form  EIA- 
7820.  the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  the  firm  was  not  suffering  gross 
inequity  or  serious  hardship.  On 
September  23,  1994,  the  DOE  issued  a 
Proposed  Decision  and  Order 
determining  that  the  exception  request 
should  be  denied.  No  Notice  of  * 

Objection  to  the  Proposed  Decision  and 


Order  was  filed  at  the  Office  of  Hearings 
and  Appeals  of  the  DOE  within  the 
prescribed  time  period.  Therefore,  the 
DOE  issued  the  Proposed  Decision  and 
Order  in  final  form,  denying  Wes-Pet.. 
Inc.'s  Application  for  Exception. 

Interlocutory  Order 

Richland  Operations  Office,  11/25/94. 
VPZ-0001 

The  DOE's  Richland  Operations 
Office  (Richland)  filed  a  Request  for 
Depositions  (request)  on  November  14. 
1994  with  the  Office  of  Hearing  and 
Appeals  (OHA).  The  request  concerns 
an  evidentiary  hearing  to  be  convened 
in  cormection  with  an  appeal  by  Benton 
County,  Washington  of  a  determination 
issued  by  Richland  denying  the 
County|s  claim  for  Payment-Equal-To- 
Taxes  (PETT)  under  the  Nuclear  Waste 
Policy  Act  of  1982,  as  amended.  In  the 
request,  Richland  asked  that  OHA  order 
Benton  County  to  make  available  for 
deposition  five  Benton  County 
witnesses.  On  considering  the  request, 
OHA  found  that  because  the  five 
witnesses  in  question  possessed 
important  technical  knowledge,  fiulher 
pre-trial  discovery  was  warranted. 
Accordingly,  OHA  granted  the  request. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 
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Enron  Corp7  Shelton  Oil  &  Gas  Co.,  Inc  

Henson's,  Inc  

Cedar  Falls  utilities  

Fairfax  Trucking  Company  et  al  

Gulf  Oi.'  Corporation/Helo's  Gulf ,. 

Gulf  Oil  CorporationThibaut  Oil  Company 

Sause  Bros.  Ocean  Towing  Co.,  Inc 

Texaco  Inc/Jeremiah  R.  Downey  Oil  Corp.  et  al 
Wecota  Farmers  Union  Oil  Co.  et  al  


RF340-137  .... 
RF340-181  .... 
RF340-184  .... 
RF272-93369 
RF300-20464 
RF300-20184 
RR272-183  ... 
RF321-6193  .. 
RF272-94981 


1 1/25/94 


11/22/94 
11/25/94 
11/25 '94 
11/22/94 
11/22/94 
11/22/94 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

Stanley  Contruction  Co 

Todd  Ash  Arco 

RF272-97243 
RF304-14934 

Name 

Case  No. 

City  of  Norwalk  

RF300-21735 

ComrTXDnwealth.'Cambridge 

RF321 -20759 

Electric  Co. 

EdmorxJs  Arco  Service  

RF304-13498 

Griffin  Brothers,  Inc 

RF272-95021 

Little  America  Refining  Co.  ... 

RR19&-4 

Lizza  Industries,  Inc 

RF272-77580 

Meadow  GokJ  Dairies,  Inc  .... 

RF272-77135 

Southside  Texaco 

RF321-20647 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence- 
Avenue.  S.W.,  Washington.  D.C.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 


Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  January  30.  1995. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
[PR  Doc.  95-3018  Filed  2-6-95;  8:45  am) 

BILLING  CODE  64S(M)1-M 


Implementation  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and  Appeals 
Department  of  Energy. 


ACTION:  Notice  of  implementation  of 
Special  Refund  Procedures. 


SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  a  total  of 
$338,267.90,  plus  accrued  interest,  in 
crude  oil  overcharges  obtained  by  the 
DOE  from  King  Petroleum.  Inc..  et  al. 
Case  No.  LEF-0125  (King),  and  Billy  ' 
Bridewell.  William  J.  Cobb,  et  al.  Case 
No.  LEF-0126  (Bridewell).  The  OHA 
has  determined  that  the  funds  obtained 
from  King  and  Bridewell,  plus  accrued 
interest,  will  be  distributed  in 
accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy  in 
Clnide  Oil  Cases,  SI  FR  27899  (August 
4.1986).  1 1 

DATES  ANO  ADDRESSES:  Applications  for 
Kefimd  from  the  crude  oil  funds  should 
be  clearly  labeled  "Application  for 
Crude  Oil  Refunds"  and  should  be 
mailed  to  Subpart  V  Crude  Oil 
Overcharge  Refunds.  Office  of  Hearings 
and  Appeals.  Department  of  Enei^. 
1000  Independence  Avenue,  S.W.. 
Washington.  D.Q  20585.  Applications 
for  Refund  must  be  filed  in  duplicate  no 
later  than  June  3. 1996.  Any  party  who 
has  previously  filed  an  Application  for 
Refiind  should  not  file  another 
Application  for  Refiind  from  the  present 
crude  oil  funds.  The  previously  filed 
crude  oil  application  will  be  deemed 
filed  in  all  crude  oil  proceedings  as  the 
procedures  are  finalized. 
FOR  FURTHER  tNFORMATION  CONTACT: 
Thomas  O.  Mann,  Deputy  Director. 
Roger  Klurfeld.  Assistant  Director. 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue.  S.W., 
Washington.  DC  20585  (202)  586-2094 
(Mann):  586-2383  (Klurfeld). 
SUPPLEMENTARY  INfORMATION:  In 
accordance  with  10  CFR  205.282(c). 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  a  total  of  $338,267.90.  plus 
accrued  interest,  remitted  to  the  DOE  by 
King  Petroleum,  Inc.,  ef  a/.,  and  Billy 
Bridewell.  William  J.  Cobb,  et  al..  to  the 
DOE.  The  DOE  is  currently  holding 
these  funds  in  an  interest  bearing 
accoimt  pending  distribution. 

The  OHA  will  distribute  these  funds 
in  accordance  with  the  DOE's  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  Cases.  51  FR  27899  (August 
4,  1986)  (the  MSRP).  Under  the  MSRP. 
crude  oil  overcharge  monies  are  divided 
among  the  federal  government,  the 
states,  and  injured  purchasers  of  refined 
petroleum  products.  Rehmds  to  the 
slates  will  be  distributed  in  proportion 


to  each  states  consumption  of 
petroleum  products  during  the  price 
control  period.  Refunds  to  eligible 
purchasers  will  be  based  on  the  volume 
of  petroleum  products  that  they 
purchased  and  the  extent  to  which  they 
can  demonstrate  injury. 

Applications  for  Refund  must  be 
postmarked  no  later  than  /une  3,  1996 
As  we  state  in  the  Decision,  any  party 
who  has  previously  submitted  a  refund 
application  in  the  crude  oil  proceedings 
should  not  file  another  Application  for 
Refund.  The  previously  filed  crude  oil 
application  will  be  deemed  filed  in  all 
crude  oil  proceedings  as  the 
proceedings  are  finalized. 

Dated:  February  1, 1995 
Geoi;ge  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals 

Impletnentation  of  Special  Refiind 
Procedures 

Nair,es  of  Firms:  King  Petroleum.  Inc..  ct  al 
Billy  Bridewell.  William  J.  Cobb,  et  al. 
Date  of  Filing:  May  26.  1994 
Case  Numbers:  L£F-0125;  LEF-0126 

On  May  26. 1994,  the  Economic  Rejjulatory 
Administration  (ERA)  of  the  Department  of 
Energy  (DOE)  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  with  the  Office  of  Hearings  and 
Appeals  (OHA).  to  distribute  funds  which 
King  Petroleum,  Inc.,  et  at..  (King)  and  Biily 
Bridewell,  William  I  Cobb,  et  al..  (Bridewell) 
remitted  to  the  DOE  pursuant  to  settlemenis 
between  the  parties  and  t.he  DOE  King  has 
remitted  a  total  of  $1,245.04.  while  Bridewell 
has  remitted  a  total  of  $337,022.86. 

In  accordance  with  the  procedural 
regulations  codified  at  10  CFR.  part  205 
subpart  V  (Subpart  V).  the  ERA  requests  in 
Its  Petition  that  the  OHA  establish  special 
refund  procedures  to  remedy  the  efiects  of 
any  regulatory  violations  which  were 
resolved  by  these  settlements.  This  Decision 
and  Order  sets  forth  the  OHA"s  final  plan  to 
distribute  these  funds 


/.  Background 

On  July  29,  1983.  the  DOE  issued  a 
Remedial  Order  to  King  for  violations  of  the 
mandatory  petroleum  price  and  allocation 
regulaUons  governing  the  resale  of  crude  oil 
Prior  to  the  i.sf.  .dice  of  the  Remedial  Order, 
the  parties  filed  in  appropriate  courts  for 
protection  under  Chapter  7  of  the  U.S. 
Bankruptcy  Code.  Pursuant  to  the  settlement 
of  those  proceedings,  the  DOE  has  collected 
a  total  of  SI  .245.04.  These  funds  are  being 
held  in  an  interest-bearing  escrow  account 
maintained  at  the  Department  of  the  Treasur>- 
pending  a  determination  regarding  their 
proper  disposition. 

On  March  23, 19B4.  the  DOE  issued  a 
Remedial  Order  to  Bridewell  for  violations  of 
the  mandatory  petroleum  price  and 
allocation  regulations  related  to  Bridewell's 
production  and  sale  of  crude  oil  during  the 
period  of  November  16. 1973  through  August 
31. 1976.  The  matter  was  referred  to  the 
Department  of  Justice  for  enforcement  in 
April  1976.  On  Fehruan- 15.  1987.  the  parties 


entered  into  a  Compromise  Settlement 
Agreement  to  resolve  all  civil  liability  in  this 
matter.  Subsequently,  several  of  the  parties 
filed  for  protection  with  the  U.S.  Bankruptcv 
Court  for  Eastern  Texas.  The  DOE  has 
collected  a  total  of  $337,022.86  in  settlement 
of  this  matter.  These  funds  are  being  held  in 
an  interest-bearing  account  pending  a 
determination  regarding  their  proper 
disposition. 

//  Jurisdiction  and  Authority 

The  Subpart  V  regulations  set  forth  general 
giiidehnes  which  may  be  used  by  the  OHA 
in  formulating  and  implementing  a  plan  of 
distribution  of  funds  received  as  a  result  of 
an  enforcement  proceeding.  The  DOE  policy 
IS  to  use  the  Subpart  V  process  to  distribute 
such  fiinds.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute  refunds, 
see  Petroleum  Overcharge  DisU-ibution  and 
Restihition  Act  of  1986. 15  U.S.C  4501-07 
(PODRA).  Office  of  Enforcement.  9  DOE 
1 82.508  (1981).  and  Office  of  Enforcement.  8 
DOE  182.597  (1981). 

HI  The  Proposed  Decision  and  Order 

We  considered  the  ERA's  Petition  that  we 
implement  a  Subpart  V  proceeding  with 
respect  to  the  King  and  Bridewell  funds  and 
dete^mi.^ed  that  such  a  proceeding  was 
appropriate.  On  August  8. 1994.  we  issued  a 
Proposed  Der;ision  and  Order  (PDO)  setting 
forth  the  OHA's  tentative  plan  to  disL-ibule 
these  funds.  See  59  FR  41755  (August  15 
1994).  In  the  PDO.  we  stated  that  the  DOE 
had  previously  established  June  30.  1994  as 
the  final  deadline  for  filing  an  Application 
for  Refund  from  the  crude  oil  hinds.  See  58 
FR  26318  (May  3.  1993).  Since  the  PDO  was 
issued  after  June  30. 1994.  we  proposed  that 
we  would  accept  no  Applications  for  Refund 
for  the  King  and  Bridewell  funds. 

Since  the  issuance  of  the  Proposed 
Decision  and  Order,  it  has  been  decided  to 
re-open  the  crude  oil  proceeding.  See  59  FR 
55656  (November  8.  1994).  The  new  closing 
date  for  this  proceeding  has  been  tentatively 
set  for  June  3.  1996.  Id  Accordinglv.  we  have 
decided  that,  contrary  to  the  Proposed 
Decision  and  Order  issued  on  August  15. 
1994,  we  will  accept  Applications  for  Refund 
for  the  King  and  Bridewell  funds  in  the 
manner  set  forth  below 

A''  The  Refund  Procedures  • 
A  Crude  Oil  Refund  Policy 

We  adopt  the  tentative  deJemiiiiatioii  ul 
the  PDO  to  distribute  the  funds  obtained 
from  King  and  Bridewell  in  accordanct-  with 
the  DOE'S  Modified  Statement  of 
Restitutionary  Policy  in  Crude  Oil  Cases  51 
FR  27899  (August  4.  1986)  (the  MSRP).  The 
MSRP  was  issued  as  a  result  of  a  court- 
approved  Settlement  Agreement.  In  re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  653  F.  Supp.  108  (D. 
Kan.),  6  Fed  Energy  Guidelines  1 90.509 
(1986)  (the  Stripper  Well  Settlement 
Agreement).  The  MSRP  establishes  that  40 
percent  of  die  crude  oil  funds  will  be 
remitted  to  the  federal  government,  another 
40  percent  to  the  states,  and  up  to  20  percent 
may  be  initially  reserved  for  payment  of 
claims  to  injured  parties.  The  MSRP  also 


7194 Federal  Register  /  Vol.  60.  No.  25  /  Tuesday.  February  7.  1995  /  Notices 


sfiecifies  that  any  monies  remaining  after  all 
valid  claims  by  injured  purchasers  are  paid 
be  disbursed  to  the  federal  government  and 
the  states  in  equal  amounts. 

The  OHA  has  utilized  the  MSRP  in  all 
Subpart  V  proceedings  involving  alleged 
crude  oil  violations.  See  Order  Implementing 
the  MSRP.  51  FR  29689  (August  20,  1986). 
This  Order  provided  a  f)eriod  of  30  days  for 
filing  of  comments  or  objections  to  our 
proposed  use  of  the  MSRP  as  the  groundwork 
for  evaluating  claims  in  crude  oil  refund 
proceedings.  Following  this  period,  the  OliA 
issued  a  Notice  evaluating  the  numerous 
comments  which  it  had  received  pursuant  to 
the  Order  Implementing  the  MSRP.  This 
notice  was  published  at  52  FR  11737  (April 
10, 1987)  (the  April  10  Notice). 

The  April  10  Notice  contained  guidance  to 
assist  potential  claimants  wishing  to  file 
refund  applications  for  crude  oil  monies 
under  the  Subpart  V  regulations.  Generally, 
all  claimants  would  be  required  to  (1) 
document  their  purchase  volumes  of 
petroleum  products  during  the  August  19. 
1973  through  January  27. 1981  crude  oil 
price  control  period,  and  (2)  show  that  they 
were  injured  by  the  alleged  crude  oil 
overcharges.  We  also  specified  that  end-users 
of  ftetroleum  products  whose  businesses 
were  unrelated  to  the  petroleum  industry 
will  be  presumed  to  have  been  injured  by  the 
alleged  crude  oil  overcharges.  End-users, 
therefore,  need  only  submit  documentation 
of  their  purchase  volumes.  See  Citv  of 
Columbus,  Georgia.  16  DOE  1  85.550  (1987). 
Additionally  we  stated  that  we  would 
calculate  crude  oil  refunds  on  a  per  gallon  (or 
volumetric)  basis.  We  obtained  this  figure  by 
dividing  the  crude  oil  refund  pool  by  the 
total  consumption  of  jjetroleum  products  in 
the  United  States  during  the  crude  oil  price 
control  period.  The  OHA  has  adopted  the 
refund  procedures  outlined  in  the  April  10 
Notice  in  numerous  cases.  See  e.g..  Shell  Oil 
Co..  17  DOE  185,204  (1988)  (Shellh 
Mountain  Fuel  Supply  Co..  14  DOE  1 85.475 
(1986)  (Mountain  Fuel). 

B.  Refund  Claims 

These  standard  crude  oil  procedures  will 
be  used  to  distribute  the  monies  in  the  King 
and  Bridewell  funds.  We  have  chosen 
initially  to  reserve  20  percent  of  these  funds, 
567,653.38,  plus  accrued  interest,  for  direct 
refunds  to  claimants  in  order  to  ensure 
sufficient  funds  will  be  available  for  injured 
parties.  This  reserve  figure  may  later  be 
reduced  if  circumstances  warrant. 

The  OHA  will  evaluate  crude  oil  refund 
claims  filed  in  this  proceeding  in  a  manner 
consistent  with  our  previous  crude  oil  refund 
proceedings  under  Subpart  V.  See  Mountain 
Fuel.  14  DOE  at  88,869.  Claimants  in  this 
proceeding  will  be  required  to  document 
their  purchase  volumes  of  petroleum 
products  and  prove  that  they  were  injured  as 
a  result  of  the  overcharges. 

We  adopt  a  presumption  that  the  crude  oil 
overcharges  were  absorbed,  rather  than 
passed  on,  by  applicants  which  were  (1)  end- 
•isers  of  petroleum  products.  (2)  unrelated  to 
the  petroleum  industry,  and  (3)  not  subject  to 
the  regulations  promulgated  under  the 
Emergency  Petroleum  Allocation  Act  of  1973 
(EPAA),  15  U.S.C.  751-760h.  Under  this 
presumption,  end-user  claimants  need  not 


submit  evidence  of  injury,  and  may  become 
eligible  for  a  refund  by  simply  documenting 
their  purchase  volumes.  See  Shell,  17  DOE  at 
88,406. 

Petroleum  retailer,  refiner,  and  reseller 
applicants  must  submit  detailed 
documentation  of  injury.  They  may  not  rely 
upon  the  injury  presumptions  utilized  in 
some  refined  products  refund  cases.  Id. 
These  applicants  may.  however,  use 
econometric  evidence  of  the  type  found  in 
the  OHA  Report  on  Stripper  Well 
Overcharges.  6  Fed.  Energy  Guidelines 
1  90.507  (1985).  See  also  PODRA 
§  3003(b)(2).  15  U.S.C.  §  4502(b)(2).  If  a 
claimant  has  executed  and  submitted  a  valid 
waiver  pursuant  to  one  of  the  escrows 
established  by  the  Stripper  Well  Agreement, 
it  has  waived  its  right  to  file  an  application 
for  Subpart  V  crude  oil  refund  monies.  See 
Mid-America  Dairymen  v.  Henington.  878 
F.2d  1448  (Temp.Emer.  Ct.  App.),  3  Fed. 
Energy  Guidelines  1  26.617  (1989);  In  re. 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  707  F.  Supp.  1267  (D. 
Kan.),  3  Fed.  Energy  Guidelines  1 26.613 
(1987). 

As  we  have  stated  in  prior  Decisions,  a 
crude  oil  refund  applicant  need  only  submit 
one  application  for  its  share  of  all  available 
crude  oil  overcharge  funds.  See,  e.g.,  A. 
Tarricone,  Inc.,  15  DOE  1 85,495  (1987).  A 
party  that  has  already  submitted  a  claim  in 
any  other  crude  oil  refund  proceeding 
implemented  by  the  DOE  need  not  file 
another  claim.  The  prior  application  will  be 
deemed  to  be  filed  in  all  crude  oil  refund 
proceedings  finalized  to  date. 

The  DOE  had  previously  established  June 
30. 1994  as  the  final  deadline  for  filing  an 
Application  for  Refund  from  the  crude  oil 
funds.  See  58  FR  26318  (May  3,  1993). 
Although  that  date  has  passed,  it  has  been 
decided  to  reopen  the  crude  proceeding.  See 
59  FR  55656  (November  8.  1994).  The  new 
closing  date  for  this  proceeding  has 
tentatively  been  set  for  June  3, 1996.  Id.  It  is 
the  policy  of  the  DOE  to  pay  all  crude  oil 
refund  claims  at  the  rate  of  S.0008  per  gallon. 
While  we  anticipate  that  the  applicants  that 
filed  their  claims  before  June  30, 1988  will 
receive  a  supplemental  refund  payment,  we 
will  decide  in  the  future  whether  claimants 
that  filed  later  applications  should  receive 
additional  refunds.  See  e.g.,  Seneca  Oil  Co., 
21  DOE  185.327  (1991).  Notice  of  any 
additional  amounts  available  in  the  future 
will  be  published  in  the  Federal  Register. 

C.  Crude  Oil  Application  Requirements 

To  apply  for  a  crude  oil  refund,  a  claimant 
should  submit  an  Application  for  Refund 
containing  all  of  the  following  information. 

(1)  Identifying  information  including  the 
claimant's  name,  current  business  address, 
business  address  during  the  refund  period, 
taxpayer  identification  number,  a  statement 
indicating  whether  the  claimant  is  a 
corporation,  partnership,  sole  proprietorship, 
or  other  business  entity,  the  name,  title,  and 
telephone  number  of  a  person  to  contact  for 
any  additional  information,  and  the  name 
and  address  of  the  person  who  should 
receive  any  refund  check.*  If  the  applicant 


operated  under  more  than  one  name  or  under 
a  different  name  during  the  price  control 
period,  the  applicant  should  spiecify  these 
names: 

(2)  If  the  applicant's  firm  is  owned  by 
another  company,  or  owns  other  companies, 
a  list  of  those  companies'  names,  addresses, 
and  descriptions  of  their  relationship  to  the 
applicant's  firm; 

(3)  A  brief  description  of  the  claimant's 
business  and  the  manner  in  which  it  used  the 
petroleum  products  listed  on  its  application: 

(4)  A  statement  identifying  the  petroleum 
products  which  the  applicant  purchased 
during  the  period  August  19, 1973  through 
January  27, 1981,  an  annual  schedule 
displaying  the  number  of  gallons  of  each 
petroleum  product  purchased  during  this 
refund  period,  and  the  total  number  of 
gallons  of  all  petroleum  products  claimed  on 
the  refund  application; 

(5)  An  explanation  as  to  how  the  applicant 
obtained  the  above  mentioned  purchase 
volumes,  and,  if  estimates  were  used,  a 
description  of  its  method  of  estimation; 

(6)  A  statement  that  neither  the  claimant, 
its  parent  firm,  affiliates,  subsidiaries, 
successors,  nor  assigns  has  waived  any  right 
it  may  have  to  receive  a  crude  oil  refund  (e.g.. 
by  having  executed  and  submitted  a  valid 
waiver  accompanying  a  claim  to  any  of  the 
escrow  accounts  established  pursuant  to  the 
Stripper  Well  Settlement  Agreement); 

(7)  A  statement  that  the  applicant  has  not 
filed  any  other  refund  application  in  the 
Subpiart  V  crude  oil  refund  proceeding; 

(8)  If  the  applicant  is  not  an  end-user,  was 
covered  by  the  DOE  price  regulations,  or  is 
related  to  the  petroleum  industry,  a  showing 
that  the  applicant  was  injured  by  the  alleged 
crude  oil  overcharges: 

(9)  If  the  applicant  is  a  regulated  utility  or 
cooperative,  certification  that  it  will  pass  on 
the  entirety  of  any  refund  received  to  its 
customers,  will  notify  its  state  utility 
commission,  other  regulatory  agency,  or 
membership  body  of  the  receipt  of  any 
refund,  and  a  brief  description  as  to  how  the 
refund  will  be  passed  along; 

(10)  The  statement  listed  below  signed  by 
the  individual  applicant  or  responsible 
official  of  the  company  filing  the  refund 
application: 

I  swear  (or  affirm)  that  the  information 
contained  in  this  application  and  its 
attachments  is  true  and  correct  to  the  best  of 
my  knowledge  and  belief.  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  federal  government  may 
be  subject  to  a  fine,  a  jail  sentence,  or  both. 
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•  Under  the  Privacy  Act  of  1974,  the  submission 
of  a  social  security  numtier  by  an  individual 


applicant  is  voluntary.  An  applicant  that  does  not 
wish  to  submit  a  social  security  number  must 
submit  an  employer  identification  number  if  one 
exists.  This  information  will  be  used  in  processing 
refund  applications,  and  is  requested  pursuant  to 
our  authority  under  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986  and  the 
regulations  codified  at  10  C.F.R.  part  205,  subpart 
V.  The  information  may  be  shared  with  other 
federal  agencies  for  statistical,  auditing,  or 
archiving  purposes,  and  with  law  enforcement 
agencies  when  they  are  investigating  a  potential 
violation  of  civil  or  criminal  law.  Unless  an 
applicant  claims  confidentiality,  this  information 
will  be  available  to  the  public  in  the  Public 
Reference  Room  of  the  Office  of  Hearings  and 
Appeals. 


pursuant  to  18  U.S.C.  1001. 1  understand  that 
the  information  contained  in  this  application 
is  subject  to  public  disclosure.  I  have 
enclosed  a  duplicate  of  this  entire 
application  which  will  be  placed  in  the  OHA 
Public  Reference  Room. 

All  applications  should  be  either  typed  or 
printed  and  clearly  labeled  "Application  for 
Crude  Oil  Refund."  Each  applicant  must 
submit  an  original  and  one  copy  of  the 
application.  If  the  applicant  believes  that  any 
of  the  information  in  its  application  is 
confidential  and  does  not  wish  for  this 
information  to  be  publicly  disclosed,  it  must 
submit  an  original  application,  clearly 
designated  "confidential."  containing  the 
confidential  information,  and  two  copies  of 
the  application  with  the  confidential 
information  deleted.  All  refimd  applications 
should  be  sent  to:  Subpart  V  Crude  Oil 
Overcharge  Refunds.  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  lOOO 
Independence  Ave.,  S.W.,  Washington  DC 
20585.  ' 

The  filing  deadline  has  not  yet  been  set. 
The  DOE  has  proposed  that  June  3. 1996,  will 
be  the  final  deadline  for  all  applications  in 
the  crude  oil  proceeding.  See  59  Fed.  Reg. 
55656  (November  8, 1994).  Notice  of  the  final 
deadline  will  appear  in  the  Federal  Register. 
Even  though  an  applicant  is  not  required  to 
use  any  specific  form  for  its  crude  oil  refund 
application,  a  suggested  form  has  been 
prepared  by  the  OHA  and  may  be  obtained 
by  sending  a  written  request  to  the  address 
listed  above. 

D.  Payments  to  the  Federal  Government  and 
the  States 

Under  the  terms  of  the  MSRP,  we  have 
determined  that  the  remaining  80  percent  of 
the  Kind  and  Bridewell  funds,  plus  accrued 
interest,  should  be  disbursed  in  equal  shares 
to  the  states  and  the  federal  government  for 
indirect  restitutiotL  Refunds  to  the  states  will 
be  in  proportion  to  the  consumption  of 
petroleum  products  in  each  state  during  the 
period  of  price  controls.  The  share  or  ratio  of 
the  funds  which  each  state  will  receive  is 
contained  in  Exhibit  H  of  the  Stripper  Well 
Settlement  Agreement.  6  Fed.  Energy 
Guidelines  190.509  at  90.687.  When 
disbursed,  these  funds  will  be  subject  to  the 
same  limitations  and  reporting  requiremems 
as  all  other  crude  oil  monies  received  by  the 
states  under  the  Stripper  Well  Settlement 
Agreement. 
//  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the  crude 
oil  overcharge  funds  remitted  by  King 
Petroleum.  Inc..  et  al.  and  Billy  Bridewell. 
William  J.  Cobb,  etal..  may  now  be  filed. 

(2)  All  Applications  submitted  pursuant  to 
paragraph  (1)  must  be  filed  in  duplicate  and 
postmarked  no  later  than  June  3. 1996. 

(3)  The  Director  of  Special  Accounts  and 
Payroll,  Office  of  Departmental  Accounting 
and  Financial  Systems  Development,  Office 
of  the  Controller  of  the  Department  of  Energy 
shall  take  all  steps  necessary  to  transfer 
$1,245.04.  plus  all  accrued  interest,  fixim  the 
King  subaccount  (Account  No.  650X003  58Z) 
and  $337,022.86,  plus  all  accrued  interest, 
from  the  Bridewell  subaccount  (Account  No 
6A0C00217Z),  for  a  total  of  S338.267.90,  plus 
all  accrued  interest,  pursuant  to  Paragraphs 
(4),  (5).  and  (6)  of  this  Decision. 


(4)  The  Director  of  Special  Accounts  and 
Payroll  shall  transfer  S135.307.16  (plus 
interest)  of  the  funds  obtained  pursuant  to 
Paragraph  (3)  above  into  the  subaccount 
denominated  "Crude  Tracking-States," 
Number  999DOE003VV. 

(5)  The  Director  of  Special  Accounts  and 
Payroll  shall  transfer  5135,307.16  (plus 
interest)  of  the  funds  obtained  pursuant  to 
Paragraph  (3)  above  into  the  subaccount 
denominated  "Crude  Tracking-Federal  " 
Number  999EKDE002W. 

(6)  The  Director  of  Special  Accounts  and 
Pa>Toll  shall  transfer  S67.653.58  (plus 
interest)  of  the  funds  obtained  pursuant  to 
Paragraph  (3)  above  into  the  subaccount 
denominated  "Crude  Tracking-Claimants  4  ' 
Number  999DOE010Z. 

Dated:  February  1, 1995. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
IFR  Doc.  95-3020  Filed  2-6-95;  8:45  ami 
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Implementation  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 
ACnON:  Notice  oflmplementation  of 
Special  Refund  Procedures. 


SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  $3,657.84.  plus 
accrued  interest,  in  refined  petroleum 
product  violation  amounts  obtained  by 
the  DOE  pursuant  to  a  September  30.  ' 
1981  Remedial  Order  issued  to  Ed's 
Exxon,  Case  No.  LEF-0078,  and  an 
April  27.  1982  Remedial  Order  issued  to 
Ron's  Shell.  Case  No.  LEF-0084.  The 
OHA  has  determined  that  the  funds 
obtained  fi-om  the  above  firms,  plus 
accrued  interest,  will  be  distributed  to 
customers  who  purchased  gasoline  from 
them  during  the  following  periods: 
August  1,  1979  through  October  31, 
1979  in  the  Ed's  Exxon  proceeding  and 
August  1.  1979  through  November  13, 
1981  in  the  Ron's  Shell  proceeding. 
DATES  AND  ADDRESSES:  Applications 
must  be  filed  in  duplicate,  addressed  to 
"Ed's  Exxon  OR  Ron's  Shell  Special 
Refiind  Proceeding"  and  sent  to:  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  1000  Independence  Ave..  S.VV.. 
Washington,  DC  20585. 

Applications  should  display  a 
prominent  reference  to  the  case  number 
"LEF-0078"  (for  the  Ed's  E.xxon 
proceeding)  or  "LEF-O084"  (for  the 
Ron's  Shell  proceeding). 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann,  Deputy  Director, 
Roger  Klurfeld,  Assistant  Director. 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue,  S.W., 


Washington.  D.C.  20585  (202)  586-2094 
(Mann);  586-2383  (Klurfeld). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  C.F.R.  205.282(b). 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  to  eligible  claimants 
$3,657.84.  plus  accrued  interest, 
obtained  by  the  DOE  pursuant  to 
September  30.  1981  and  April  27.  1982 
Remedial  Orders.  In  the  Remedial 
Orders,  the  DOE  found  that,  during 
periods  beginning  August  1.  1979.  the 
firms  each  had  sold  motor  gasoline  at 
prices  in  excess  of  the  maximum  lawfiil 
selling  price,  in  violation  of  Federal 
petroleum  price  regulations. 

The  OHA  has  determined  to  distribute 
the  funds  obtained  ft-om  the  firms  in  two 
stages.  In  the  first  stage,  we  will  accept 
claims  from  identifiable  purchasers  of 
gasoline  from  the  firms  who  may  have 
been  injured  by  overcharges.  The 
specific  requirements  which  an 
applicant  must  meet  in  order  to  receive 
a  refund  are  set  out  in  Section  III  of  the 
Decision.  Claimants  who  meet  these 
specific  requirements  will  be  eligible  to 
receive  refunds  based  on  the  number  of 
gallons  of  gasoline  which  they 
purchased  from  Ed's  Exxon  or  Ron's 
Shell. 

If  any  funds  remain  after  valid  claims 
are  paid  in  the  first  stage,  they  may  be 
used  for  indirect  restitution  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA),  15 
U.S.C.  4501-07. 

Applications  for  Refund  must  be 
postmarked  by  August  31,  1995. 
Instructions  for  the  completion  of 
refund  applications  are  set  forth  in  the 
Decision  that  immediately  follows  this 
notice.  AppUcations  should  be  sent  to 
the  address  listed  at  the  beginning  of 
this  notice. 

Unless  labelled  as  "confidential."  all 
submissions  must  be  made  available  for 
public  inspection  between  the  hn:irs  of 
1  p.m.  and  5  p.m..  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234.  1000  Independence  Avenue. 
S.W.,  Washington.  DC  20585. 

Dated:  January  27.  1995. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appt^ah. 

Decision  and  Order  of  the  Department  of 
Energy;  Implementation  of  Special  Refund 
Procedures 

January  27.  1995. 

Names  of  Firms:  Ed's  Exxon.  Ron's  Shell 

Date  of  Filing:  July  20.  1993 

Cast!  Numbers:  LEF-0078.  LEF-0084 
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On  July  20. 1993,  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department  of 
Energy  (DOE)  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  with  the  O^ice  of  Hearings  and 
Appeals  (OHA),  to  distribute  the  funds 
received  pursuant  to  Remedial  Orders  issued 
by  the  I30E  to  Ed's  Exxon  of  Cotati. 
California,  and  Ron's  Shell  of  Danville, 
California  (hereinafter  jointly  referred  to  as 
the  remedial  order  firms).  In  accordance  with 
the  provisions  of  the  procedural  regulations 
at  10  C.F.R.  Part  205,  Subpart  V  (Subpart  V), 
the  ERA  requests  in  its  Petition  that  the  OHA 
establish  special  procedures  to  make  refunds 
in  order  to  remedy  the  effects  of  regulatory 
violations  set  forth  in  the  Remedial  Order. 
This  Decision  and  Order  sets  forth  the  OHA's 
plan  to  distribute  these  funds. 

I.  Background 

Each  of  the  remedial  order  firms  was  a 
retailer  of  motor  gasoline  during  the  periods 
relevant  to  this  proceeding.  The  ERA  issued 
Proposed  Remedial  Orders  (PROs)  to  each  of 
the  firms.'  The  PROs  alleged  that,  during 
separate  periods  beginning  on  August  1, 
1979,  the  remedial  order  firms  had: 
charged  more  than  the  maximum  lawful 
selling  price  for  one  or  more  grades  of 
gasoline  in  violation  of  lOC.F.R.  212.93; 
failed  to  f)OSt  and  maintain  the  maximum 
lawful  selling  price  or  a  proper  certification 
in  violation  of  10  CF.R.  212.129;  failed  to 
keep  and  maintain  books  and  records  to 
support  the  lawfulness  of  the  price  for 
gasoline  on  the  audit  date  in  violation  of  10 
CF.R.  210.92  and  212.93:  and/or  engaged  in 
unlawful  or  discriminatory  business 
practices  in  violation  of  10  CF.R.  210.62. 

After  considering  and  dismissing  the  firms' 
objections  to  the  PROs,  the  DOE  issued  final 
Remedial  Orders.  Ed's  Exxon,  8  DOE  1 83,035 
(1981);  Alameda  Chevron  Service,  et  al.,  9 
DOE  1 83,027  (1982).2  Each  of  the  firms  has 
since  remitted  a  specified  amount  in 
compliance  with  the  Remedial  Orders,  to 
which  interest  has  since  accrued.  These 
funds  are  being  held  in  an  interest-bearing 
escrow  account  maintained  at  the 
Dejjartment  of  the  Treasury  pending  a 
determination  regarding  their  proper 
distribution. 

II.  Jurisdiction  and  Authority 

The  Subpart  V  regulations  set  forth  general 
guidelines  which  may  be  used  by  the  OHA 
in  formulating  and  implementing  a  plan  of 
distribution  of  funds  received  as  a  result  of 
an  enforcement  proceeding.  The  DOE  policy 
is  to  use  the  Subpart  V  process  to  distribute 
such  funds.  For  a  more  detailed  discussion 
of  Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute  refunds, 
see  Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986,  15  U.S.C  §§  4501  et 
seq..  Office  of  Enforcement,  9  DOE  1 82,508 
(1981),  and  Office  of  Enforcement,  8  DOE 
182,597  (1981)  (Vickers). 


We  have  considered  the  ERA's  petition  that 
we  implement  Subpart  V  proceedings  with 
respect  to  the  above  remedial  order  funds 
and  have  determined  that  such  proceedings 
are  appropriate.  This  Decision  and  Order  sets 
forth  the  OHA's  plan  to  distribute  these 
funds. 

III.  Proposed  Refund  Procedures 

On  December  14, 1994,  the  OHA  issued  a 
Proposed  Decision  &  Order  (PD&O) 
establishing  tentative  procedures  to 
distribute  the  Remedial  Order  funds.  That 
PD&O  was  published  in  the  Federal  Register, 
and  a  30-day  period  was  provided  for  the 
submission  of  comments  regarding  our 
proposed  refund  plan.  See  59  Fed.  Reg. 
66029  (December  22, 1994).  More  than  30 
days  have  elapsed  and  the  OHA  has  received 
no  comments  concerning  these  proposed 
refund  procedures.  Consequently,  the 
procedures  will  be  adopted  as  proposed. 

We  will  to  implement  a  two-stage  refund 
procedure  for  distribution  of  the  remedial 
order  funds,  by  which  purchasers  of  gasoline 
from  the  remedial  order  firms  during  the 
period  covered  by  the  Remedial  Orders  may 
submit  Applications  for  Refund  in  the  initial 
stage.  From  our  experience  writh  Subpart  V 
proceedings,  we  expect  that  potential 
applicants  generally  will  be  limited  to 
ultimate  consumers  ("end-users").  Therefore, 
we  do  not  anticipate  that  it  will  be  necessary 
to  employ  the  injury  presumptions  that  we 
have  used  in  past  proceedings  in  evaluating 
applications  submitted  by  refiners,  resellers, 
and  retailers.' 

A.  First  Stage  Refund  Procedures 

In  order  to  receive  a  refund,  each  claimant 
will  be  required  to  submit  a  schedule  of  its 
monthly  purchases  of  gasoline  from  the 
remedial  order  firm  during  the  {jeriod 
covered  by  the  Remedial  Order.  Our 
experience  indicates  that  the  use  of  certain 
presumptions  permits  claimants  to 
pariicipate  in  the  refund  process  without 
incurring  inordinate  exp)ense  and  ensures 
that  refund  claims  are  evaluated  in  the  most 
efficient  manner  possible.  See  Marathon 
Petroleum  Co..  14  DOE  1 85,269  (1986) 
(Marathon).  Presumptions  in  refund  cases  are 
specifically  authorized  by  the  applicable 
Subpart  V  regulations  at  10  CF.R. 
§  205.282(e).  Accordingly,  we  will  adopt  the 
presumptions  set  forth  below. 

1.  Calculation  of  Refunds 

First,  we  will  adopt  a  presumption  that  the 
overcharges  were  dispersed  equally  in  all  of 
the  remedial  order  firms'  sales  of  gasoline 
during  the  period  covered  by  the  Remedial 
Orders.  In  accordance  with  this  presumption, 
refunds  will  be  made  on  a  pro-rata  or 
volumetric  basis.*  In  the  absence  of  better 


'  Ed's  Exxon  was  issued  a  PRO  on  January  25, 
1980;  Ron's  Shell  was  -ssued  a  PRO  on  December 
31.  1980. 

-A  Remedial  Order  was  issued  to  Ed's  Exxon  on 
September  30. 1981.  A  Remedial  Order  was  issued 
to  Ron's  Shell  on  April  27.  1982. 


"  If  a  refiner,  reseller,  or  retailer  should  file  an 
application  in  any  of  the  refund  proceedings, 
however,  we  will  utilize  the  standards  and 
appropriate  presumptions  established  in  previous 
proceedings.  See.  e.g..  Starts  Shell  Service,  23  DOE 
1 85.017  (1993):  Shell  Oil  Co..  18  DOE  1 85.492 
(1989). 

*  If  an  individual  claimant  believes  that  it  was 
injured  by  more  than  its  volumetric  share,  it  may 
elect  to  forego  this  presumption  and  file  a  refund 
application  based  upon  a  claim  that  it  suffered  a 
disproportionate  share  of  the  remedial  firm's 


information,  a  volumetric  refund  is 
appropriate  because  the  DOE  price 
regulations  generally  required  a  regulated 
firm  to  account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices. 

Under  the  volumetric  approach,  a 
claimant's  "allocable  share"  of  a  Remedial 
Order  fund  is  equal  to  the  number  of  gallons 
purchased  from  the  remedial  order  firm 
during  the  period  covered  by  that  Remedial 
Order  times  the  per  gallon  refund  amount.* 
We  derived  the  per  gallon  refund  figures  by 
dividing  the  amount  of  each  Remedial  Order 
fund  by  the  total  volume  of  gasoline  which 
each  remedial  order  firm  sold  during  the 
period  specified  in  that  Remedial  Order.  An 
applicant  that  establishes  its  eligibility  for  a 
refrind  will  receive  all  or  a  portion  of  its 
allocable  share  plus  a  pro-rata  share  of  the 
accrued  interest.' 

In  addition  to  the  volumetric  presumption, 
we  will  adopt  a  presumption  regarding  injury 
for  end-users. 

2.  End-Users 

In  accordance  with  prior  Subpart  V 
proceedings,  we  will  adopt  the  presumption 
that  an  end-user  or  ultimate  consumer  of  - 
gasoline  purchased  from  one  of  the  remedial 
order  firms  whose  business  is  unrelated  to 
the  petroleum  industry  was  injured  by  the 
overcharges  resolved  by  the  Remedial  Order. 
See,  e.g.,  Texas  Oil  and  Gas  Corp.,  12  DOE 
1  85.069  at  88,209  (1984)  (7"OGCO).  Members 
of  this  group  generally  were  not  subject  to 
price  controls  during  the  period  covered  by 
the  Remedial  Order,  and  were  not  required 
to  keep  records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
Consequently,  analysis  of  the  impact  of  the 
overcharges  on  the  final  prices  of  goods  and 
services  produced  by  members  of  this  group 
would  be  beyond  the  scope  of  the  refund 
proceeding.  Id.  End-users  of  gasoline 
purchased  frx>m  the  remedial  order  firms 
need  only  document  their  purchase  volumes 
from  the  firm  during  the  period  covered  by 
the  Remedial  Order  to  make  a  sufficient 
showing  that  they  were  injured  by  the 
overcharges. 

B.  Refund  Application  Requirements 

To  apply  for  a  refund  from  any  of  the 
Remedial  Order  funds,  a  claimant  should 
submit  an  Application  for  Refund  containing 
all  of  the  following  information: 


overcharges.  See,  e.g..  Mobil  Oil  Corp./Atchison,  " 
Topeka  and  Santa  Fe  Railroad  Co..  20  DOE  1 85.788 
(1990):  Mobil  Oil  Corp./Marine  Corps  Exchange 
Service.  17  DOE  1 85.714  (1988).  Such  a  claim  will 
only  be  granted  if  the  claimant  makes  a  persuasive 
showing  that  it  was  "overcharged"  by  a  specific 
amount,  and  that  it  absorbed  those  overcharges.  See 
Panhandle  Eastern  Pipeline  Co./Westem  Petroleum 
Co..  19  DOE  1 85.705  (1989).  To  the  degree  that  a 
claimant  makes  this  showing,  it  will  receive  an 
above-volumetric  refund. 

'The  per  gallon  refund  amount  is  S0.0251  for 
claimants  applying  in  the  Ed's  Exxon  proceeding 
(S2.500  remitted/99.651  gallons  sold).  $0.0072  in 
the  Ron's  Shell  proceeding  (51,157.84  remitted/ 
160.777.9  gallons  sold). 

*  As  in  previous  cases,  we  will  establish  a 
minimum  refund  amount  of  Si  5.  We  have  found 
through  our  experience  that  the  cost  of  processing 
claims  in  which  refunds  for  amounts  less  than  SI  5 
are  sought  outweighs  the  benefits  of  restitution  in 
tho.se  instances.  See  Exxon  Corp..  17  IX)E  1 85.590. 
at  89,150  (1988)  (Exxon). 
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(1)  Identifying  information  including  the 
claimant's  name,  current  business  address, 
business  address  during  the  refund  period, 
taxpayer  identification  number,  a  statement 
indicating  whether  the  claimant  is  an 
individual,  corporation,  partnership,  sole 
proprietorship,  or  other  business  entity,  the 
name,  title,  and  telephone  number  of  a 
person  to  contact  for  additional  information, 
and  the  name  and  address  of  the  person  who 
should  receive  any  refund  check.^  If  the 
applicant  operated  under  more  than  one 
name  or  under  a  different  name  during  the 
price  control  period,  the  applicant  should 
specify  those  names; 

(2)  A  monthly  purchase  schedule  covering 
the  relevant  Remedial  Order  period.s  The 
applicant  should  specify  the  source  of  this 
gallonage  information.  In  calculating  its 
purchase  volumes,  an  applicant  should  use 
actual  records  bom  the  refund  period,  if 
available.  If  these  records  are  not  available, 
the  applicant  may  submit  estimates  of  its 
gaiioline  purchases,  but  the  estimation 
method  must  be  reasonable  and  must  be 
explained. 

(3)  A  statement  whether  the  applicant  or  a 
related  firm  has  filed,  or  has  authorized  any 
individual  to  file  on  its  behalf,  any  other 
application  in  that  refund  proceeding.  If  so. 
an  explanation  of  the  circumstances  of  the 
other  filing  or  authorization  should  be 
submitted; 

(4)  If  the  applicant  is  or  was  in  any  way 
affiliated  with  the  remedial  order  firm,  it 
should  explain  this  affiliation,  including  the 
time  period  in  which  it  was  affiliated.* 

(5)  The  statement  listed  below  signed  by 
the  individual  applicant  or  a  responsible 


'  Under  the  Privacy  Act  of  1974,  the  submission 
of  a  social  security  number  by  an  individual 
applicant  is  voluntary.  An  applicant  that  does  not 
submit  a  social  security  number  must  submit  an 
employer  identification  number  if  one  exists.  This 
information  will  be  used  in  processing  refund 
applications,  and  is  requested  pursuant  to  our 
authority  under  the  Petroleum  Overcharge 
Distribution  Act  of  1966  and  the  regulations 
codified  at  10  CF.R.  Part  205,  Subpart  V.  The 
information  may  be  shared  with  other  Federal 
agencies  for  statistical,  auditing  or  archiving 
purposes,  and  with  Uw  enforcement  agencies  when 
they  are  investigating  a  potential  violation  of  civil 
or  criminal  law.  Unl«ss  an  applicant  claims 
confidentiality,  this  information  will  be  available  to 
the  public  in  the  Public  Reference  Room  of  the 
Office  of  Hearings  and  Appeals. 

"The  Remedial  Orders  cover  the  follovting 
periods:  August  1,  1979  through  October  31,  1979 
in  the  Ed's  Exxon  proceeding  and  August  1,  1979 
through  November  13.  1981  in  the  Ron's  Shell 
proceeding. 

"As  in  other  refund  proceedings  involving 
alleged  refined  product  violations,  the  DOE  will 
presume  that  affiliates  of  the  remedial  order  firm 
were  not  injured  by  the  firm's  overcharges.  See,  e.g., 
Marathon  Petroleum  Co./EMRO  Propane  Co    15 
DOE  185.288  (1987).  This  is  because  the  remedial 
order  firm  presumably  would  not  have  sold 
petroleum  products  to  an  affiliate  if  such  a  sale 
would  have  placed  the  purchaser  at  a  competitive 
disadvantage.  See  Marathon  Petroleum  Co./Pilot  Oil 
Corp..  16  DOE  185.611  (1987).  amended  claim 
denied,  17  DOE  185.291  (1988).  reconsideration 
denied,  20  DOE  185.236  (1990).  Furthermore,  if  an 
affiliate  of  the  remedial  order  firm  were  granted  a 
refund,  the  remedial  order  firm  would  be  indirectly 
compensated  from  a  Remedial  Order  fund  remitted 
to  settle  its  own  alleged  \  iolations. 


official  of  the  firm  filing  the  refund 
application: 

I  swear  (or  affirm)  that  the  information 
contained  in  this  application  and  its 
attachments  is  true  to  the  best  of  my 
knowledge  and  belief  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  federal  government  may 
be  subject  to  a  fine,  a  jail  sentence,  or  both 
pursuant  to  18  U.S.C.  §  1001. 1  understand 
that  the  information  contained  in  this 
application  is  subject  to  public  disclosure.  I 
have  enclosed  a  duplicate  of  this  entire 
application  which  will  be  placed  in  the  OHA 
Public  Reference  Room. 

All  applications  should  be  either  typed  or 
printed  and  clearly  labeled  "Ed's  Exxon 
(Case  No.  LEF-0078)  OR  Ron's  Shell  (Case 
No.  LEFrO084)  Special  Refund  Proceeding." 
Each  applicant  must  submit  an  original  and 
one  copy  of  the  application.  If  the  applicant 
believes  that  any  of  the  information  in  its 
application  is  confidential  and  does  not  wish 
for  that  information  to  be  publicly  disclosed, 
it  must  submit  an  original  application, 
clearly  designated  "confidential,"  containing 
the  confidential  information,  and  two  copies 
of  the  application  with  the  confidential 
information  deleted.  All  refund  applications 
should  be  postmarked  on  or  before  August 
31,  1995  and  .sent  to:  Ed's  Exxon  OR  Ron's 
Shell  Special  RefundProceeding,  Office  of 
Hearings  and  Appeals,  Department  of  Energj-. 
1000  Independence  Ave.,  S.W.,  Washington 
D.C  20585.  ' 

C.  Refund  Applications  Filed  by 
Representatives 

We  will  adopt  the  standard  OHA 
procedures  relating  to  refund  applications 
filed  on  behalf  of  applicants  by 
"representatives,"  including  refund  filing 
ser\ices.  consulting  firms,  accountants,  and 
attorneys.  See,  e.g..  Starks  Shell  Service,  23 
DOE  1 85,017  (1993):  Texaco  Inc.,  20  DOE 
1  85,147  (1990);  Shell  Oil  Co.,  18  DOE 
1!  85,492  (1989).  We  will  also  require  strict 
compliance  with  the  filing  requirements  as 
specified  in  10  CF.R.  §  205.283,  particularly 
the  requirement  that  applications  and  the 
accompanying  certification  statement  be 
signed  by  the  applicant. 

The  OHA  reiterates  its  policy  to  scrutinize 
applications  filed  by  filing  services  closely. 
Applications  submitted  by  a  filing  ser\'ice 
should  contain  all  of  the  information 
indicated  above.  "--^ 

Finally,  the  OHA  reserves  the  authority  to 
require  additional  information  before 
granting  any  refund  in  these  proceedings. 
Applications  lacking  the  required 
information  may  be  dismissed  or  denied. 

D.  Distribution  of  Funds  Remaining  After 
First  Stage 

Any  funds  that  remain  after  all  first  stage 
claims  have  been  decided  shall  be  distributed 
in  accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA),  15  U.S  C 
§4501-07.  PODRA  requires  that  the 
Secretary  of  Energy  determine  annually  the 
amount  of  oil  overcharge  funds  that  will  not 
be  required  to  refund  monies  to  injured 
parties  in  Subpart  V  proceedings  and  make 
those  funds  available  to  state  governments  for 


use  in  four  energy  conservation  programs. 
The  Secretary  has  delegated  these 
responsibilities  to  the  OHA,  and  any  funds  in 
the  Remedial  Order  funds  that  the  OHA 
determines  will  not  be  needed  to  effect  direct 
restitution  to  injured  customers  will  be 
distributed  in  accordance  with  the  provisions 
of  PODRA. 

It  Is  Therefore  Ordered  That:  (l) 
Applications  for  Refund  from  the  funds 
remitted  to  the  Department  of  Energy  by  Ed's 
Exxon  and  Ron's  Shell  pursuant  to  the 
Remedial  Orders  dated  September  30, 1981 
and  April  27, 1982  may  now  be  filed. 

(2)  Applications  for  Refund  must  be 
postmarked  no  later  than  August  31. 1995. 

Dated:  January  27, 1995. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
IFR  Doc.  95-3012  Filed  2-6-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5150-8] 

Notice  Of  Open  Meeting  of  the 
Alternative  Financing  Workgroup  of 
the  Environmental  Financial  Advisor 
Board  on  April  25,1995 

The  Alternative  Financing  Workgroup 
of  the  Environmental  Financial 
Advisory  Board  (EFAB)  will  hold  an 
open  workgroup  meeting  on  fee  system 
options  for  raising  revenue  to  finance 
water  and  wastewater  infrastructure. 
The  meeting  is  scheduled  for  April  25. 
1995  in  Ballroom  "A"  of  the  Sheraton 
Crystal  City  Hotel  located  at  1800 
Jefferson  Davis  Highway,  Arlington. 
Virginia.  The  meeting  will  begin  at  8:30 
a.m.  and  adjourn  at  5:00  p.m. 

EFAB  is  chartered  with  providing 
authoritative  analysis  and  advice  to  the 
Environmental  Protection  Agency  (EPA) 
on  environmental  finance  issues."  The 
purpose  of  the  workgroup  meeting  is  to 
take  comments  on  a  draft  options  paper 
on  fee  systems  for  raising  revenue  to 
finance  water  and  wastewater 
infrastructure.  The  scope  of  the  study 
includes  national  and  state  fees, 
collection  and  delivery  mechanisms, 
and  state  fees,  collection  and  delivery 
mechanisms,  and  eligibilities.  This 
paper  is  being  prepared  in  response  to 
a  congressional  request  for  an 
evaluation  of  alternative  financing 
options  in  EPA's  FY  95  appropriations 
bill.  A  critical  part  of  the  development 
process  is  to  solicit  and  consider  public 
comment.  This  is  the  first  of  several 
meetings  serving  that  purpose. 

The  draft  options  paper  is  being 
developed  by  the  Environmental 
Finance  Center  (EFC)  of  the  Maxwell 
School  of  Citizenship  and  Public  Affairs 
at  Syracuse  University.  The  draft  \dll  be 


7198 


Federal  Register  /  Vol.  60,  No.  25  /  Tuesday,  February  7,  1995  /  Notices 


Federal  Register  /  Vol.  60,  No.  25  /  Tuesday,  February  7.  1995  /  Notices 


7199 


available  in  early  April  for  public 
review  before  the  meeting. 

At  the  meeting  on  April  25.  1995,  a 
brief  presentation  of  the  draft  options 
vdll  be  followed  by  a  panel  discussion. 
The  workgroup  will  then  take  comments 
from  the  public  on  the  options 
presented. 

All  interested  parties  who  wish  to 
have  a  copy  of  the  draft  options  paper 
should  contact  the  Syracuse  University 
EFC  in  the  Executive  Education 
Department.  Please  call  Ronda  Garlow 
at  (315)  443-5612.  Those  who  wish  to 
speak  at  the  meeting  are  encouraged  to 
notify  the  Syracuse  University  EFC  in 
advance  by  calling  Ms.  Garlow.  There 
will  also  be  a  sign-in  list  for  speakers  at 
the  meeting.  Ten  minutes  will  be 
available  for  each  presentation.  Written 
comments  in  advance  of  the  meeting  are 
encouraged.  Please  send  all  written 
material  to:  Victoria  Kennedy,  Syracuse 
University,  Environmental  Finance 
Center,  219  Maxwell  Hall,  Syracuse.  NY 
13244-1090. 

Dated:  February  1,  1995. 

George  Ames, 

Acting  Director.  Resource  Management 
Division. 

|FR  Doc.  95-2981  Filed  2-6-95;  8:45  ami 
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[FRL-5150-6] 

Peak  Oil  Superfund  Site;  Notice  of 
Proposed  de  Minimis  Settlement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  de  minimis 

settlement. 

SUMMARY:  Under  Section  122(g)(4)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  offered 
approximately  700  de  minimis  parties  at 
the  Peak  Oil  Superfund  Site  (Site)  an 
opportunity  to  enter  into  an 
Administrative  Order  on  Consent  (AOC) 
to  settle  claims  for  past  and  future 
response  costs  at  the  Site.  EPA  will 
consider  public  comments  on  the 
proposed  settlement  for  thirty  days.  EPA 
may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  and  a  list  of 
proposed  settling  de  minimis  parties  are 
available  from:  Mr.  Greg  Armstrong, 
Enforcement  Project  Manager,  U.S. 
Environmental  Protection  Agency, 
Region  IV,  Waste  Programs  Branch, 


Waste  Management  Division,  345 
Courtland  Street,  N.E.,  Atlanta,  Georgia 
30365.  (404)  347-5059  ext.  6188. 

Written  comment  may  be  submitted  to 
the  person  above  within  30  days  of  the 
date  of  publication. 

Dated:  January  25,  1995. 
H.  Kirk  Lucius, 

Acting  Director,  Waste  Management  Division. 
|FR  Doc.  95-2982  Filed  2-6-95;  8:45  am] 
BILUNG  COOE  666&-60-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

lanuary  31, 1995. 

The  Federal  Communications 
Conunission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  xmder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW,  Suite 
140.  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Dorothy  Conway, 
Federal  Communications  Commission, 
(202)  418-0217  or  via  internet  at 
DConway@FCC.GOV.  Persons  wishing 
to  comment  on  this  information 
collection  should  contact  Timothy  Fain, 
Office  of  Management  and  Budget, 
Room  10214  NEOB,  Washington,  DC 
20503,  (202)  395-3561. 
OhdB  Number:  3060-0272. 

Title:  Section  94.31  Supplemental 
information  submitted  with 
applications. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profit;  Not-for-profit  institutions;  and 
State,  Local  or  Tribal  Governments. 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  4,300 
responses;  2  hours  burden  per  response; 
8,600  hours  total  annual  burden. 

Needs  and  Uses:  Section  94.31 
requires  applicants  for  private 
operational-fixed  microwave  facilities  to 
submit  supplementary  information  with 
their  applications  for  station 
authorization.  Information  required 
includes  statements  on  proposed 
operational  use  of  the  frequencies 
requested,  as  well  as  a  system  diagram, 
and,  if  relevant  to  the  applicant's 
proposed  use  of  the  station,  statements 
regarding  developmental  operation; 
operation  at  temporary  locations,  air 


navigation  hazard  information  for  high 
towers.  This  information  is  used  to 
assure  compliance  with  the 
Commission's  allocation  scheme  for 
microwave  frequencies. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  95-2880  Filed  2-6-95;  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Privacy  Act  of  1974;  Proposed  New 
System  of  Records 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  proposed  new  system 
of  records — "Unclaimed  Deposits 
Reporting  System". 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  5  U.S.C.  552a,  the 
FDIC  gives  notice  of  the  proposed 
establishment  of  a  new  system  of 
records  entitled  "Unclaimed  Deposits 
Reporting  System". 

DATES:  Comments  on  the  establishment 
of  the  system  must  be  submitted  by 
March  20,  1995.  The  system  will 
become  effective  April  3,  1995,  unless  a 
superseding  notice  to  the  contrary  is 
published  before  that  date. 
ADDRESSES:  Comments  should  be 
addressed  to  Robert  E.  Feldman,  Acting 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  550-17th  Street. 
NW.,  Washington,  DC  20429,  or  hand- 
delivered  to  Room  F-400  at  1776  F 
Street,  NW.,  Washington,  DC,  Monday 
through  Friday,  between  the  hours  of  9 
a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  N.  Ottie.  Attorney,  Office  of 
the  Executive  Secretary.  FDIC.  550-1 7th 
Street.  NW.,  Washington,  DC  20429, 
(202) 898-6679. 

SUPPLEMENTARY  INFORMATION:  The  FDIC 
is  proposing  to  establish  a  new  system 
of  records  pursuant  to  the  Privacy  Act 
of  1974,  5  U.S.C.  552a,  entitled 
"Unclaimed  Deposits  Reporting 
System".  This  new  system  of  records 
will  be  used  by  the  FDIC  in  providing 
expanded  protections  to  insured 
depositors  under  the  Unclaimed 
Deposits  Amendments  Act  of  1993,  Pub. 
L.  No.  103-44,  107  Stat.  220  (1993). 
which  amends  section  12(e)  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1822(e)). 

The  Unclaimed  Deposits 
Amendments  Act  extends  the  period 
during  which  insured  depositors  may 
claim  their  deposit  insurance,  and 


permits  the  involvement  of  state 
abandoned  property  systems  to  locate 
the  owners  of  unclaimed  deposit 
insurance.  Under  prior  law,  depositors 
were  required  to  claim  their  deposit 
insurance  within  eighteen  months  of  the 
closing  of  an  insured  depository 
institution.  The  new  law,  which  applies 
to  insured  depository  institutions  for    • 
which  the  FDIC  is  appointed  receiver 
after  the  enactment  date  of  the  Act,  June 
28,  1993,  permits  state  governments  to 
accept  custody  of  any  deposits  which 
remain  unclaimed  at  the  end  of  eighteen 
months  and  attempt  to  locate  the 
depositors  for  ten  years,  at  which  time 
any  remaining  deposits  are  to  be 
returned  to  the  FDIC.  As  to  any  accounts 
which  are  not  accepted  by  the  state, 
those  depositors  have  imtil  the 
termination  of  the  receivership  to  claim 
their  insurance  from  the  FDIC.  Congress 
also  included  a  retroactive  provision 
applicable  to  any  insured  depository 
institution  for  which  the  FDIC  was 
appointed  receiver  after  January  1.  1989. 
For  these  institutions,  the  states  are  not 
permitted  to  take  custody  of  unclaimed 
deposits,  but  the  depositors  themselves 
may  claim  them  directly  from  the  FDIC 
at  any  time  up  to  the  termination  of  the 
receivership. 

The  FDIC  will  use  the  information 
maintained  in  the  system  to  respond  to 
requests  for  research  and/or  deUvery  of 
deposit  insurance  to  a  claimant.  The 
system  will  consist  of  records  relating  to 
unclaimed  insured  or  transferred 
deposits  from  closed  insured  depository 
institutions  for  which  the  FDIC  was 
appointed  receiver  after  January  1,  1989. 

Accordingly,  the  Board  of  Directors  of 
the  FDIC  proposes  to  establish  the 
system  to  read  as  follows: 

FDIC  30-64-0024 


Deposits  Reporting 


SYSTEM  NAME: 

Unclaimed 
System. 


SYSTEM  LOCATION:       ' 

Designated  FDiC  ser\ice  centers  and 
consolidated  field  offices.  A  hst  of  the 
designated  locations  is  available  from 
the  Chief  of  Policy  &  Plarming. 
Operations  Branch.  Division  of 
Depositor  and  Asset  Services.  FDIC. 
550-1 7th  Street.  NW.  Washington,  DC 
20429. 


CATEGORIES  OF  IWXVIOUALS  COVERED  BY  THE 
SYSTEM: 

Owners  of  unclaimed  insured  or 
transferred  deposits  from  closed  insured 
depository  institutions  for  which  the 
FDIC  was  appointed  receiver  after 
January  1,  1989. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  unclaimed  insured 
or  transferred  deposits  from  closed 
insured  depository  institutions  for 
which  the  FDIC  was  appointed  receiver 
after  January  1,  1989. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sections  9,  11.  and  12  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1819 
1821,  and  1822). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Information  in  this  system  of  records 
may  be  disclosed: 

(1)  To  the  appropriate  state  accepting 
custody  of  unclaimed  deposits  as 
specified  in  section  12{e)(2)-(3)  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1822(e)(2)-(3)); 

(2)  To  a  congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  to  whom  the 
record  pertains;  and 

(3)  To  the  appropriate  federal,  state  or 
local  agency  or  authority  responsible  for 
investigating  or  prosecuting  a  violation 
of.  or  for  enforcing  or  implementing  a 
statute,  rule,  regulation,  or  order,  when 
the  information  indicates  a  violation  or 
potential  violation  of  law.  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto;  and 

(4)  To  a  court,  magistrate,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  counsel  or  witnesses  in 
the  course  of  civil  discovery,  litigation, 
or  settlement  negotiations  or  in 
connection  with  criminal  proceedings. 

POLICIES  AND  PRACTICES  FOR  STORING, 

RETRIEVING,  ACCESSING,  RETAINING,  AND 

DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  is  maintained  on  local 
area  network  specified  file  servers, 
computer  disks,  tapes  or  hard  copy 
printouts  stored  in  secured  areas  which 
limits  access  to  authorized  personnel 
only. 

HETRIEVABILfTY: 

Indexed  by  depository  institution 
name,  depositor}'  institution  number, 
depositor  name,  depositor  social 
security  number,  depositor  tax 
identification  number,  or  account/check 
number. 

SAFEGUARDS: 

Information  is  encrypted  and  accessed 
only  by  authorized  FDIC  personnel. 
Hard  copy  data  is  stored  in  secured 


areas  which  limits  access  to  authorized 
personnel  only. 

RETENTION  AND  DISPOSAL: 

If  the  appropriate  state  has  accepted 
ten-year  custody  of  unclaimed  deposits, 
a  record  of  the  deposits  will  be  retained 
by  the  FDIC  during  the  custody  period, 
pending  return  of  any  deposits  not 
claimed  from  the  state  during  the  ten- 
year  custody  period.  Such  records  will 
subsequently  be  destroyed  in 
accordance  with  the  FDIC's  records 
retention  policy  in  effect  at  the  time  of 
return  of  any  deposits  to  the  FDIC  from 
the  state.  If  the  appropriate  state  has 
declined  to  accept  custody  of  unclaimed 
deposits,  upon  termination  of  the 
receivership  of  the  closed  insured 
depository  institution,  records  of  all 
deposit  insurance  claims  paid  are 
destroyed  in  accordance  with  the  FDICs 
current  records  retention  policy. 

SYSTEM  MANAGER(S)  AND  AOORESS: 

Chief  of  Policy  &  Planning. 
Operations  Branch.  Division  of 
Depositor  and  Asset  Services,  FDIC 
550-1 7th  Street.  NW..  Washington.  DC 
20429. 

NOTIFICATION  PROCEDURE: 

Requests  must  be  made  in  writing  and 
addressed  to  the  Office  of  the  Executive 
Secretary.  FDIC,  550-1 7th  Street.  NW.. 
Washington,  DC  20429. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification"  above. 

COffTESTING  RECORD  PROCEDURES: 

Same  as  "Notification"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  originates  from  deposit 
records  of  closed  insured  depositor^' 
institutions.  Records  of  unclaimed 
transferred  deposits  are  provided  to  the 
FDIC  from  insured  depository 
institutions  to  which  the  FDIC 
transferred  deposits  upon  closing  of  the 
former  institution. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PR0VISO»<S 
OF  THE  ACT: 

None. 

By  direction  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  31st  day  of 
January,  1995. 

Federal  Deposit  Insurance  Corporation 

Rolwrt  E.  Fetdman. 

Acting  Executive  Secretary. 

IFR  Doc.  95-2959  Filed  2-6-95.  8:45  am) 
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Privacy  Act  of  1974;  Amendment  to  an 
Existing  System  of  Records 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
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ACTION:  Notice  of  amendment  to  an 
existing  system  of  records — "Consumer 
Complaint  and  Inquiry  System". 

SUMMARY:  As  part  of  an  ongoing 
examination  of  the  FDIC's  systems  of 
records,  the  "Consumer  Complaint  and 
Inquiry  System"  has  been  reviewed  for 
compliance  with  the  Privacy  Act,  5 
U.S.C.  552a.  Review  was  necessitated  by 
a  recent  reorganization  within  the  FDIC 
which  resulted  in  the  creation  of  anew 
division,  the  Division  of  Compliance 
and  Consumer  Affairs.  Numerous  minor 
amendments  have  been  made  that  will 
more  accurately  describe  the  following 
elements  in  this  system  of  records: 
System  location,  categories  of 
individuals  covered  by  the  system, 
categories  of  records  in  the  system, 
retention  and  disposal,  system 
manager(s)  and  address,  and  record 
source  categories. 

EFFECTIVE  DATE:  February  7,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  N.  Ottie,  Attorney,  Office  of 
the  Executive  Secretary,  FDIC,  550-1 7th 
Street,  NW,  Washington,  DC  20429, 
(202) 898-6679. 

SUPPLEMENTARY  INFORMATION:  The 
FDIC's  system  of  records  entitled 
"Consumer  Complaint  and  Inquiry 
System"  is  being  amended  to  describe 
its  contents  more  accuratel; .  These 
modifications  update  language  in  the 
system  notice  describing  syst  sm 
location,  categories  of  indi\  iduals 
covered  by  the  system,  categories  of 
records  in  the  system,  system 
manager(s)  and  address,  and  record 
source  categories  to  reflect 
organizational  changes  within  the  FDIC 
and  delineate  more  precisely  that  this 
system  of  records  encompasses 
complaints  and  inquiries  concerning  the 
activities  and  practices  of  FDIC-insured 
depository  institutions.  Additionally, 
the  description  of  the  system's 
provisions  for  retention  and  disposal  of 
records  is  amended  to  reflect  that  all 
records  are  retained  for  two  years  after 
receipt  unless  updated  by 
correspondence  received  during  the 
second  year,  and  that  electronic  records 
are  deleted  from  the  electronic  system 
and  files  are  destroyed  by  shredding. 

Accordingly,  the  Board  of  Directors  of 
the  FDIC  amends  the  "Consumer 
Complaint  and  Inquiry  System"  to  read 
as  follows: 

FDIC  30-64-0005 

SYSTEM  name: 

Consumer  Complaint  and  Inquiry 
System.  (Complete  text  appears  at  52  FR 
34297,  September  10.  1987.] 


SYSTEM  LOCATION: 


Division  of  Compliance  and 
Consumer  Affairs,  FDIC,  550-1 7th 
Street,  NW,  Washington,  DC  20429,  and 
designated  FDIC  regional  offices  for 
complaints  or  inquiries  originating 
within  or  involving  an  FDIC-insured 
depository  institution  located  in  an 
FDIC  region.  A  list  of  regional  offices  is 
available  from  the  Office  of  Corporate 
Communications,  FDIC,  550-1 7th 
Street,  NW,  Washington,  DC  20429, 
telephone  (202)  898-6996. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  filed 
complaints  or  inquiries  concerning 
activities  or  practices  of  FDIC-insured 
depository  institutions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  correspondence  and  records 
of  other  communications  between  the 
FDIC  and  the  individuals  filing 
complaints  or  making  inquiries, 
including  copies  of  supporting 
documents  supplied  by  the  individual. 
May  contain  correspondence  between 
the  FDIC  and  the  FDIC-insured 
depository  institution  in  question  and/ 
or  intra-agency  or  inter-agency 
memoranda  or  correspondence. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


RETENTION  AND  DISPOSAL: 

Records  are  retained  for  two  years 
after  receipt  unless  updated  by 
correspondence  received  during  the 
second  year.  Electronic  records  are 
deleted  from  the  electronic  syst.im  and 
files  are  destroyed  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Compliaijce  and 
Consumer  Affairs,  FDIC,  550-1 7th 
Street.  NW.  Washington,  DC  20429.  The 
appropriate  FDIC  regional  manager  for 
records  maintained  in  FDIC  regional 
offices. 


RECORD  SOURCE  CATEGORIES: 

The  information  is  obtained  from  the 
individual  on  whom  the  record  is 
maintained;  FDIC-insured  depository 
institutions  that  are  the  subject  of  the 
complaint;  the  appropriate  agency, 
whether  federal  or  state,  with 
supervisory  authority  over  the 
institution;  congressional  offices  that 
may  initiate  the  inquiry;  and  other 
parties  providing  information  to  the 


FDIC  in  an  attempt  to  resolve  the 
complaint  or  inquiry. 


By  direction  of  the  Board  of  Directors. 
Dated  at  Washington.  DC.  this  31st  day  of 
January,  1995. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Acting  Executive  Secretary. 

|FR  Doc.  95-2958  Filed  2-6-95;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Public  information  Coliection 
Requirements  Submitted  to  0MB  for 
Review 

ACTION:  Notice. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  April  10,  1995. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Donald  Arbuckle.  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington, 
DC  20503,  (202)  395-7340,  within  60 
days  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Muriel  B.  Anderson. 
FEMA  Information  Collections 
Clearance  Officer,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW.. 
Washington,  DC  20472,  (202)  646-2624. 

Tvpe;  Extension  of  3067-0146. 

Title:  State  Administrative  Plans  for 
Individual  and  Family  Grant  Program. 

Abstract:  The  collection  of  this 
information  is  needed  for  the  purpose  of 
making  grants  to  individuals  and 
families  for  disaster- related  expenses 
and  serious  needs  for  administration  of 
the  program.  The  plan  forms  an 
agreement  between  the  State  and 
Federal  governments  that  the  program 
will  be  implemented  according  to  the 
regulations  and  nation-wide  eligibility 
criteria. 

T}j>e  of  Respondents:  State  or  Local 
Governments. 


Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  168  hours. 

Number  of  Respondents:  56. 

Estimated  Average  Burden  Time  per 
Response:  3  hours. 

Frequency  of  Response:  Annually  and 
when  amendments  to  the  plan  are 
required  to  meet  current  policy  during 
disasters  where  IFG  assistance  is 
requested. 

Dated:  February  1, 1995. 

Linda  S.  Boiror, 

Acting  Director,  Administrative  Services 
Division. 

IFR  Doc.  95-2961  Filed  2-6-95;  8:45  am) 
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FEDERAL  MARfTIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filuig  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  foimd  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-O0768G-«8 

Title:  American  West  Afiica  Freight 
Conference 

Parties:  Atlantic  Bulk  Carriers  Limited, 
Joint  Service  of  Societe  Navale  Et 
Commerciale  Delmas-Vieljeux  and 
America-Afiica-Europe  Line  GMBH, 
Farrell  Lines,  Inc..  Maersk  Line, 
Societe  Ivoirienne  De  Transport 
Maritime,  Sitram,  Torm  West  Aftica 
Line.  Wilhelmsen  Lines  A/S 

Synopsis:  The  proposed  amendment 
amends  Article  7.2— Membership. 
Withdrawal  and  Expulsion  to 
establish  an  admission  fee. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  February  1, 1995. 
Joseph  C  Polking. 
Secretary. 

[FR  Doc.  95-2878  Filed  2-6-95;  8:45  am) 
BILUNG  COOE  tnO-W-H 


[Docket  No.  95-02] 

Nordana  Line  AS  v.  Jamar  Shipping, 
Inc.;  Notice  of  Filing  of  Complaint  and 
Assignment 

Notice  is  given  that  a  complaint  filed 
by  Nordana  Line  AS  ("Complainant") 
against  Jamar  Shipping,  Inc' 
("Respondent")  was  served  February  1. 
1995.  Complainant  alleges  that 
Respondent,  a  hcensed  ocean  freight 
forwarder,  has  violated  sections  10(a)(1) 
and  10(d)(1)  of  the  Shipping  Act  of 
1984,  46  U.S.C.  app.  1709(a)(1).  and 
1709(d)(1)  by  faiHng  to  pay  over  to 
complainant  ocean  freight  received  by  it 
fix)m  the  shipper  for  shipments  carried 
by  complainant  from  Houston,  Texas  to 
Lattakia,  Syria  in  March  1994. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearings  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
hmitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  ahemative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61.  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  February  1. 1996,  and  the 
final  decision  of  the  Commission  shall 
be  issued  by  June  1, 1996. 
Joseph  C.  Polking. 
Secretary. 

IFR  Doc.  95-2877  Filed  2-6-95;  8:45  amj 
BILUNG  CODE  S730-01-M 


FEDERAL  RESERVE  SYSTEM 

Berkshire  Financial  Services,  Inc.,  et 
al.;  Notice  of  Applications  to  Engage 
de  novo  In  Penmissible  Nonbankina 
Activities 

The  companies  fisted  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of'the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  RegulaUon 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 


activity  that  is  fisted  in  §225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throuehout  the  United  States. 

Each  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummaUon  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  othenvise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  21,  1995. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Berkshire  Financial  Services.  Inc., 
Lee,  Massachusetts;  to  engage  de  novo 
through  its  subsidiary  Berkshire 
Financial  Centers,  Inc.,  Lee, 
Massachusetts,  in  providing  securities 
brokerage  activities,  related  securities 
credit  activities,  and  incidental 
activities  solely  for  the  account  of 
customers  (and  not  securities 
underwriting  or  dealing),  pursuant  to 
§225.25(b)(15)  of  the  Board's  Regulation 
Y;  and  also  providing  mortgage 
origination  services  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
Massachusetts,  Connecticut.  New  York 
and  Vermont. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

;.  Carlinville  National  Bank  Shares. 
Inc.,  Carlinville.  Illinois;  to  make  an 
equity  investment  of  41  percent  of  the 
common  stock  of  Macoupin  Coimty 
Community  Development  Corporation, 
Carlinville,  Illinois,  and  thereby  engage 
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de  novo  in  providing  small  business 
access  to  financial  capital  that  otherwise 
is  unavailable  in  the  private  section  and 
assisting  housing  development  for  low 
and  moderate  income  residents,  meeting 
the  requirements  for  community 
development  activities,  pursuant  to 
§  225.25(b)(6)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserv  e 
System,  February  1.  1995. 
Jennifer  ).  Johnson, 
Dcpu  ty  Secretary  of  the  Board. 
[FR  Doc.  95-2941  Filed  2-6-95;  8:45  am] 
BILUNG  CODE  S210-01-F 


Marlene  Crowe  Embry,  etal.;  Change 
in  Bank  Control  Notices;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  WTiting  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  21, 1995. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.VV.,  Atlanta,  Georgia 
30303: 

1.  Marlene  Crowe  Embry;  O'Neal 
Embry,  Trustees,  both  of  Duluth, 
Georgia,  and  Charles  Benjamin  Ginden, 
Trustee,  Atlanta,  Georgia;  to  retain  26.5 
percent,  for  a  total  of  44.9  percent,  of  the 
voting  shares  of  Embry  Bankshares,  Inc., 
Atlanta,  Georgia,  and  thereby  indirectly 
acquire  Embry  National  Bank,  Duluth. 
Georgia. 

Board  of  Governors  of  the  Federal  Reser\e 
System,  February  1, 1995. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  95-2942  Filed  2-&-95;  8:45  am] 

BILLING  CODE  S21<M)1-F 


Issac  Gilinski  y  Cia.  S.  en  C,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  March 
3.  1995. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.VV.,  Atlanta,  Georgia 
30303: 

1.  Issac  Gilinski  y  Cia.  S.  en  C;  Jamie 
Gilinski  y  Cia.  S.  en  C;  Perla  Bacal  de 
Gilinski  y  Cia,  S.  en  C;  Raquel 
Kardonski  y  Cia.  S.  en.  C;  and  PBZ 
Ltda.  y.  Cia  S.  en  C,  all  of  Santa  F  de 
Bogota,  Colombia;  to  become  bank 
holding  companies  by  acquiring  99.2 
percent  of  the  voting  shares  of  Eagle 
National  Bank  of  Miami,  Miami, 
Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Marshall  &  Ilsley  Corporation, 
Milwaukee,  Wisconsin,  to  acquire  100 
percent  of  the  voting  shares  of  Sharon 
State  Bank,  Sharon.  Wisconsin,  and 
Citizens  Bancorp  of  Delavan.  Inc., 
Delavan,  Wisconsin,  and  thereby 
indirectly  acquire  Citizens  Bank  of 
Delavan,  Delavan,  Wisconsin. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis.  Missouri  63166: 

1.  National  City  Bancshares,  Inc., 
Evansville,  Indiana;  to  acquire  100 


percent  of  the  voting  shares  of  White 
County  Bank.  Carmi,  Illinois. 

Board  of  Governors  of  the  Federal  Reser\f 
System,  February  1, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  95-2943  Filed  2-6-95;  8:45  am] 
BILLING  CODE  62tO-01-F 


The  Toronto-Dominion  Bank; 
Acquisition  of  Company  Engaged  in 
Permissible  Nont}anking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23  (a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23  (a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  asst?!  i  of  a 
company  engaged  in  a  nonbfiiiking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identif\ing  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  21, 
1995. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045: 

1.  The  Toronto-Dominion  Bank,, 
Toronto,  Canada;  to  acquire  Lancaster 


Financial  Corporation,  New  York,  New 
York,  and  thereby  engage  in  permissible 
financial  advisory  activities,  pursuant  to 
§225.25(b)(4)(w)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  1,  1995. 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
IFR  Doc.  95-2944  Filed  2-6-95:  8:45  am) 
BILLING  CODE  621&>0l-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Public  Meeting  on  the  Development  of 
Colorectal  Cancer  Screening  Clinical 
Practice  Guideline 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  announces  that 
a  public  meetiixg  will  be  held  to  receive 
comments  and  information  pertaining  to 
the  development  of  the  clinical  practice 
guideline  on  Screening  for  Colorectal 
Cancer.  The  guideline  will  focus  on 
tests  used  to  screen  for  colorectal  cancer 
and  the  evidence  of  their  effectiveness. 
The  guideline  is  being  developed  by  a 
non-profit  contractor  of  AHCPR  with  the 
assistance  of  a  panel  of  health  care 
experts  and  consumers.  Collaborative 
support  for  this  effort  is  being  provided 
by  the  National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  (NIDDK). 

A  notice  announcing  that  AHCPR  was 
arranging  for  the  development  of  this 
clinical  practice  guideline  was 
published  in  the  Federal  Register  on 
August  17,  1993  (Vol.  58.  No.  157).  That 
notice  invited  nominations  for  experts 
and  consumers  to  serve  on  the  panel 
that  is  developing  the  guideline. 

A  public  meeting  to  provide  an 
opportunity  for  interested  parties  to 
contribute  relevant  information  and 
comments,  including  research  in  areas 
relevant  to  the  guideline,  will  be  held  as 
follows: 

Meeting:  Colorectal  Cancer  Screening 
Date:  April  19. 1995 
From:  9:00  a.m.-12:00  p.m. 
Location:  Old  Town  Holiday  Inn.  480 

King  Street.  Alexandria,  Virginia 

22314 
Phone:  (703)  549-6080 
Fax:  (703)  684-6508 


Background 

The  AHCPR  is  charged,  under  Title  IX 
of  the  Public  Health  Service  Act,  with 
enhancing  the  quality,  appropriateness, 
and  effectiveness  of  health  care  services, 
and  access  to  such  services.  The  AHCPR 
accomplishes  its  goals  through  the 


estabhshment  of  a  broad  base  of 
scientific  research,  and  through  the 
promotion  of  improvements  in  clinical 
practice  and  in  the  organization, 
financing,  and  dehvery  of  health  care 
services.  (See  42  U.S.C.  299-299c-6  and 
1320-12.) 

In  keeping  with  its  legislative 
mandates,  AHCPR  arranges  for  the 
development,  periodic  review,  and 
update  of  clinically  relevant  guidelines 
that  may  be  used  by  physicians,  nurses, 
-    other  health  care  providers,  educators, 
and  consumers  to  assist  in  determining 
how  diseases,  disorders,  and  other 
health  care  conditions  can  most 
effectively  and  appropriately  be 
prevented,  diagnosed,  treated,  and 
clinically  managed.  Medical  review 
criteria,  standards  of  quality,  and 
performance  measures  are  then 
developed  based  on  the  guidelines 
produced. 

Section  912  of  the  Act  (42  U.S.C. 
299b-l(b)),  as  amended,  requires  that 
the  guidelines: 

1.  Be  based  on  the  best  available 
research  and  professional  judgment; 

2.  Be  presented  in  formats  appropriate 
for  use  by  physicians,  nurses,  other 
health  care  providers,  medical 
educators,  medical  review 
organizations,  and  consumers; 

3.  Be  presented  in  treatment-specific 
or  condition-specific  forms  appropriate 
for  use  in  clinical  practice,  education 
programs,  and  reviewing  quality  and 
appropriateness  of  medical  care; 

4.  hiclude  information  on  the  risks 
and  benefits  of  alternative  strategies  for 
prevention,  diagnosis,  treatment,  and 
management  of  the  particular  heahh 
condition(s);  and 

5.  Include  information  on  the  costs  of 
alternative  strategies  for  prevention, 
diagnosis,  treatment,  and  management 
of  the  particular  health  condition(s), 
where  cost  information  is  available  and 
reliable. 

Section  914  of  the  Act  (42  U.S.C. 
299b-3(a)),  as  amended,  identifies 
factors  to  be  considered  in  establishing 
priorities  for  guidelines,  including  the 
extent  to  which  the  guidelines  would: 

1.  Improve  methods  for  disease 
prevention; 

2.  Improve  methods  of  diagnosis, 
treatment,  and  clinical  management, 
and  thereby  benefit  a  significant  number 
of  individuals; 

3.  Reduce  clinically  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoses  and 
providing  treatment;  and 

4.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health  care 
services  and  procedures. 


Also,  in  accordance  with  Title  IX  of 
the  PHS  Act  and  section  1142  of  the 
Social  Security  Act,  the  AHCPR 
Administrator  is  to  assure  that  the  needs 
and  priorities  of  the  Medicare  program 
are  reflected  appropriately  in  the  agenda 
and  priorities  for  development  of 
guidelines  and  guideline  updates. 

Arrangements  for  the  April  19, 1995 
Public  Meeting  on  Colorectal  Cancer 
Screening 

Representatives  of  organizations  and 
other  individuals  are  invited  to  provide 
relevant  written  comments  and 
information,  and  make  a  brief  (5 
minutes  or  less)  oral  statement  to  the 
panel.  Individuals  and  representatives 
who  would  like  to  attend  must  register 
with  Michael  Stolar,  Project  Manager. 
American  Gastroenterological 
Association  (AGA).  at  the  address  set 
out  below  by  April  5,  1995.  and  indicate 
whether  they  plan  to  make  an  oral 
statement.  A  written  copy  of  the  oral 
statement,  comments,  and  information 
should  be  submitted  to  AGA  by  April  5. 
1995.  If  more  requests  to  make  oral 
statements  are  received  than  can  be 
accommodated  between  9:00  a.m.  and 
12:00  p.m.  on  April  19,  1995,  the 
chairperson  will  allocate  speaking  time 
in  a  manner  which  ensures,  to  the 
extent  possible,  that  a  range  of  views  of 
health  care  professionals,  consumers, 
product  manufacturers,  and 
pharmaceutical  manufacturers  are 
presented.  Those  who  cannot  be  granted 
their  requested  speaking  time  because  of 
time  constraints  are  assured  that  their 
written  comments  will  be  considered 
when  decisions  regarding  the  guideline 
are  made. 

If  sign  language  interpretation  or  othf-r 
reasonable  accommodation  for  a 
disability  is  needed,  please  contact  AGA 
by  April  5, 1995,  at  the  address  below. 

Registration  should  be  made  with, 
and  wTitten  materials  submitted  to: 
Michael  Stolar,  Ph.D.,  Project  Manager, 
American  Gastroenterological 
Association,  7910  Woodmont  Avenue. 
Suite  914,  Bethesda,  Marvland  20814, 
Phone:  (301)  654-2055,  Fax:  (301)  654- 
5920. 


For  Additional  Information 

Additional  information  on  the 
guideline  development  process  is 
contained  in  the  AHCPR  Program  Note. 
"Clinical  Practice  Guideline 
Development,"  dated  August  1993.  This 
document  describes  AHCPRs  activities 
with  respect  to  clinical  practice 
guidehnes  including  the  process  and 
criteria  for  selecting  panels.  This 
document  may  be  obtained  from  the 
AHCPR  Publications  Clearinghouse, 


7204 


Federal  Register  /  Vol.  60.  No.  25  /  Tuesday,  February  7.  1995  /  Notices 


P.O.  Box  8547,  Silver  Spring,  MD  20907. 
or  call  Toil-Free:  1-800-358-9295. 

Also,  information  can  be  obtained  by 
contacting  Douglas  B.  Kamerow,  M.O.. 
M.P.H.,  Director.  Office  of  the  Forum  for 
Quality  and  Effectiveness  in  Health 
Care.  Agency  for  Health  Care  Policy  and 
Research,  Willco  Building,  6000 
Executive  Boulevard,  Suite  310. 
Rockville.  MD  20852.  Phone  301-594- 
4015.  Fax:  301-594-4027, 

Dated:  January-  30,  1995. 
Clifton  R.  Gaus. 
Administrator. 

|FR  Doc.  95-2939  Filed  2-6-95;  8:45  anij 
BILUNG  CODE  4160-eO-P 


Public  Meeting  on  a  Model  Survey  for 
Monitoring  Consumers'  Access  to 
Care,  Use  of  Services,  Health 
Outcomes,  and  Patient  Satisfaction 

AGENCY:  Agency  for  Health  Care  Policy 
and  Research,  HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  A  meeting  is  being  held  to 
di.scuss  the  results  of  AHCPR's  project 
to  design  a  survey  to  monitor 
consumers'  access  to  care,  use  of 
services,  health  outcomes,  and  patient 
satisfaction. 

DATES:  The  meeting,  open  to  the  public, 
will  be  on  Friday,  March  10.  1995,  from 
9:00  a.m.  to  12:00  p.m. 

ADDRESSES:  The  meeting  will  be  at  the 
Four  Seasons  Hotel,  Dumbarton  Room. 
2800  Pennsylvania  Avenue,  N.W.. 
Washington.  D.C.  20007. 

SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

The  purpose  of  this  meeting  is  to 
present  and  discuss  the  results  of  the 
Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  project,  "Design  of  a 
Survey  to  Monitor  Consumers"  Access  to 
Care.  Use  of  Services,  Health  Outcomes, 
and  Patient  Satisfaction".  This  project, 
carried  out  under  contract  with  the 
Research  Triangle  Institute  of  Research 
Triangle  Park,  NC,  developed 
information  on  consumers'  perceptions 
and  ratings  of  their  health  care  plans  for 
use  in  choosing  health  plans. 

II.  Agenda 

The  meeting  will  begin  at  9  a.m.  on 
Friday.  March  10. 1995,  and  provide  an 
overview  of  the  purpose  and  scope  of 
the  project.  A  presentation  of  the  model 
survey  instrument  that  resulted  from  the 
project  will  follow;  and  a  question  and 
comment  period  will  conclude  the 
session  with  adjournment  at  12  p.m. 


III.  Arrangements  for  the  March  10, 
1995  Meeting 

Individuals  and  representatives  of 
organizations  who  would  like  to  attend 
the  meeting  must  register  by  February 
21  with  Moshman  Associates,  Inc.,  the 
contractor  providing  administrative 
support  to  AHCPR  for  the  meeting. 
Registration  information  and  a  draft 
agenda  may  be  obtained  by  writing  to 
Moshman  Associates.  Inc.,  Attention: 
Technical  Conference  Division,  Suite 
410.  North  Tower,  7315  Wisconsin 
Avenue.  Bethesda,  MD  20814,  Requests 
for  registration  materials  may  also  be 
submitted  by  facsimile  transmission  at 
301-961-553.  Attention:  Technical 
Conference  Division.  Facsimile  cover 
sheets  should  include  a  sender's  name, 
organization,  address,  telephone  and 
facsimile  numbers. 

If  sign  language  interpretation  or  other 
reasonable  accommodation  for  a 
disability  is  needed,  please  contact 
Linda  Reeves,  the  Assistant 
Administrator  for  Equal  Opportunity. 
AHCPR,  on  (301)  594-6666,  no  later 
than  February  21, 1995. 

Additional  information  on  the 
meeting  can  be  obtained  by  contacting 
Sandra  K.  Robinson,  Project  Officer, 
Office  of  Program  Development,  Agency 
for  Health  Care  Policy  and  Research,  at 
the  following  address:  Sandra  K. 
Robinson.  Project  Officer.  Agency  for 
Health  Care  Policy  and  Research,  2101 
East  Jefferson  Street,  Suite  603. 
Rockville.  Maryland  20852,  Phone:  301- 
594-1455,  FAX:  301-594-2157 

Dated:  fanuary  30.  1995. 
Clifton  R.  Gaus, 

Administrator 

IFR  Doc.  95-2938  Filed  2-6-95;  8:45  am) 

BILLING  COO€  4160-(M> 


Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Cooperative 
Agreements  for  Preventive  Health 
Services-Sexually  Transmitted 
Diseases  (STD)/Human 
Immunodeficiency  Vi  js  (HIV) 
Prevention  Training  Centers-Program 
Announcement  514;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Disease.  Disability,  and  Injury 
Prevention  and  Control. 


SEP:  Cooperative  agreeraenls  for 
Preventive  Health  Services-STD/HIV 
Prevention  Training  Centers-Program 
Announcement  514. 

Times  and  Dates:  8:30  a.m.— 4:30  p.m.. 
March  7. 1995;  8:30  a.m.-4  p.m.,  March  8. 
1995. 

Place:  Corporate  Square,  Building  11. 
Room  1413,  Corporate  Square  Boulevard. 
Atlanta,  Georgia  30329. 

Status:  Closed. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  514.  The 
application  being  reviewed  include 
information  of  a  confidential  nature, 
including  personal  infonnation  concerning 
individuals  associated  with  the  applications. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in 
section  552b(c)  (4)  and  (6).  Title  5  U.S.C.  and 
the  Determination  of  the  Acting  Associate 
Director  for  Policy  Coordination,  CIX). 
pursuant  to  Pub.  L.  92-463. 

Contact  Person  for  More  Information:  John 
R.  Lehnherr.  Chief.  Resource  Analysis  Office 
(E07),  National  Center  for  Prevention 
Services.  CDC.  Corporate  Square,  Corporate 
Square  Boulevard.  Atlanta,  Georgia  30329. 
telephone  404/639-8023. 

Dated:  January  31.  1995. 
William  H.  Gimson, 
Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  95-2933  Filed  2-6-95;  8:45  am] 
BILUMG  CODE  41»»-ta-M 


Food  and  Drug  Administration 
[Docket  No.  93S-0220] 

Extension  of  Electronic  Docket  for 
Medical  Device/Radiological  Healtii 
Policy  Statements  and  Operating 
Procedure  Guides  and  Cessation  of 
Public  Docket 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  decided  to 
extend  an  electronic  docket  that  was 
established  over  1  year  ago  to  enhance 
public  access  to  policy  speeches  and 
statements,  standard  operating 
,  procedure  guides,  and  other  types  of 
documents  related  to  product  evaluation 
and  regulatory  enforcement  for  its 
medical  device  and  radiological  health 
programs.  The  agency  has  also  decided 
to  cease  maintaining  a  public  "hard 
copy"  docket,  which  was  established 
concurrently  with  and  contains  the 
same  information  as  the  electronic 
docket.  Both  dockets  have  been 
operating  on  a  1-year  pilot  basis. 
DATES:  Continuation  of  the  electronic 
docket  will  extend  for  an  indefinite 


period  of  time.  Written  comments  and 
suggestions  regarding  operation  of  the 
electronic  docket  are  acceptable  at  any 
time.  Cessation  of  the  public  docket  is 
effective  immediately. 
ADDRESSES:  Submit  written  comments 
on  the  management  of  the  electronic 
docket  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Stigi,  Center  for  Devices  and 
Radiological  Health  (HFZ-220).  Food 
and  Drug  Administration,  1350  Piccard 
Dr.,  Rockville,  MD  20850,  301-443- 
6597. 

SUPPLEMENTARY  INFORMATION: 
Throughout  its  existence,  the  Center  for 
Devices  and  Radiological  Health  (CDRH) 
has  employed  a  number  of  outlets  to 
communicate  with  regulated  industry, 
the  medical  community,  and  interested 
consumers  about  its  policies  and 
operations.  Although  these  modes  of 
commimication  were  generally  regarded 
as  effective,  many  persons  expressed  the 
desire  for  even  broader  access  to  CDRH- 
generated  infonnation  to  better  assist 
them  in  complying  with  FDA  regulatory 
requirements,  in  response,  CDRH 
created  two  dockets  to  serve  as  readily 
accessible  repositories  of  current  and 
important  materials.  FDA  announced 
the  establishment  of  both  dockets  in  the 
Federal  Register  of  July  27,  1993  (58  FR 
40150),  and  stated  there  would  be  a  1- 
year  trial  period  for  both  information 
retrieval  systems. 

One  docket,  from  which  documents  in 
"hard  copy"  fonn  can  be  acquired,  has 
been  located  at  the  Dockets  Management 
Branch  (address  above).  Interested 
persons  were  required  to  physically 
visit  this  facility  in  order  to  access  the 
information. 

CDRH  also  established  an  electronic 
docket  as  a  means  to  further  increase 
industry  access  to  poHcy  documents. 
This  menu-driven  system  allows 
mterested  persons  to  access,  read,  print, 
and  download  documents  using 
personal  computers  at  their  places  of 
business. 

Throughout  the  pilot  year,  CDRH  has 
monitored  the  niunber  of  inquiries 
received  through  each  of  the  two 
dockets.  Approximately  100  document 
requests  were  made  through  the  public 
("hard  copy")  docket.  In  contrast,  more 
than  17,000  inquiries  were  received 
through  the  electronic  docket,  and  the 
number  of  system  accesses  continues  to 
increase.  During  the  period  August 
through  September  1994.  slightly  more 
than  5,800  requests  were  made,  in 
addition  to  these  utilization  statistics. 
CDRH  has  taken  note  of  articles. 
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editorials  in  trade  publications,  and 
correspondence  that  have  commented 
favorably  about  the  usefulness  of  the 
electronic  docket  in  particular. 

In  view  of  the  positive  feedback  on 
the  electronic  docket,  as  reflected  by  the 
comparatively  large  volume  of  inquiries, 
the  agency  believes  there  is  sufficient 
justification  for  maintaining  this  public 
service.  Persons  interested  in  availing 
themselves  of  this  information  access 
system  must  have  a  video  terminal  or 
personal  computer  with 
communications  software  (VT 
emulation)  and  a  modem  that  can 
operate  at  a  baud  rate  of  1200,  2400, 
4800,  or  9600.  For  those  pf^rsnns  who 
wish  to  transfer  files  from  the  electronic 
docket,  the  KERMIT  file  transfer 
protocol  must  be  used.  The  telephone 
number  to  access  the  system  is  1-800- 
252-1366  or  301-594-2741. 

From  the  experience  gained  in 
operating  the  electronic  docket,  CDRH  is 
contemplating  a  number  of  refinements 
to  improve  its  information  delivery 
capability,  as  well  as  the  scope  of 
material  available  for  public  access. 
These  will  include,  for  example, 
announcements  of  upcoming  meetings 
of  the  agency's  various  medical  device 
advisory  panels.  As  other  enhancements 
to  the  system  are  introduced,  CDRH  will 
inform  potential  users  through  CDRH 
newsletters,  trade  publications,  public 
speeches,  and  other  communication 
vehicles. 

Effective  immediately,  FDA  is 
terminating  the  public  docket  pilot 
program.  Because  of  the  marginal 
utilization  of  the  public  docket,  CDRH 
believes  that  the  administrative  costs 
associated  with  its  operation  are  no 
longer  justified. 

The  actions  announced  in  this  notice 
do  not  affect  the  status  of  two  other 
information  access  systems  referred  to 
in  the  Federal  Register  notice  of  July  7 
1993:  (1)  The  CDRH  "Flash  FAX" 
system,  from  which  virtually  all 
documents  formerly  offered  in  the 
public  docket  are  presently  or  shortiv 
will  be  available;  and  (2)  the  premarket 
notification  (510(k))  submission  status 
reporting  system. 

To  receive  information  or  assistance 
regarding  any  of  the  systems  desLribed 
in  this  notice,  contact  the  CDRH 
Division  of  Small  Manufacturers 
Assistance  at  l-800-€38-2041  or  301- 
443-6597,  or  by  FAX  at  301-443-8818. 
or  write  to  the  contact  person  alxix  e. 

Dated:  January  13. 1995. 
D.B.  Burlington, 

Director,  Center  for  Devices  and  Rndioloeical 
Health. 

IFR  Doc.  95-2991  Filed  2-6-95;  8:45  am] 
BILUNG  CODE  4iaO-01-F 


Health  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
Clearance 

Agency:  Health  Care  Financing 
Administration,  HHS. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  nf 
Health  and  Hiunan  Services,  has 
submitted  to  O.MB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Public  I^u 
96-511). 

1.  Type  of  Information  Collection: 
New;  Type  of  Review  Requested: 
Regular  submission;  Title  of  Informatinn 
Collection:  Race  and  Ethnicity  Survey: 
Form  No.:  HCFA-R-173;  Vse:lh\s  is  a 
survey  to  improve  the  completeness  of 
race  and  ethnicity  information 
contained  on  the  Medicare  enrollmont 
database;  Respondents:  Individuals  or 
households;  Obligation  to  Respond: 
Voluntary;  Number  of  Respondents: 
1.800,000;  Total  Annual  Response.^: 
1.800.000;  Total  Annual  Hours 
Requested:  60,000. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  fur  the 
prop9sed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  AUison  Evdt,  New 
Executive  Office  Building.  Room  1021.5 
Washington,  DC.  20503. 

Dated:  Januarj-  30.  1995. 
Kathleen  B.  Larson. 

Director,  Management  PInaning  and  Aniii\  m.v 
Staff,  Office  of  Financial  and  Human 
Re-iources,  Health  Care  Financing 
Administration. 

IFR  Doc.  95-2888  F,Ied  2-6-95:  8:-;5  iinij 

BILUNG  COOe  4120-03-P 


National  Institutes  of  Health 

Government-Owned  inventions; 
Availability  for  Licensing 

AGENCY:  National  In.stifufes  of  Health 
HHS. 

action:  Notice. 


The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  fedt-rally 
funded  n?search  and  development. 
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Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  Robert  Benson  at  the  Office  of 
Technology  Transfer.  National  Institutes 
of  Health.  6011  Executive  Boulevard. 
Suite  325.  Rockville.  Maryland  20852- 
3804  (telephone  301/496-7735  ext  267; 
fax  301/402-0220).  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Folysaccharide-Protein  Conjugates 

Shouson  Szu.  Rachel  Schneerson,  and 
lohn  B.  Robbins  (NICHD).  Serial  No.  07/ 
155.799,  Patent  Issued  20  Apr  93.  U.S. 
Patent  Number  5.204.098. 

The  invention  concerns  conjugates  of 
pathogenic  microorganism  capsuleu 
polysaccharides  and  proteins  useful  as 
vaccines.  The  broadest  claim  reads:  "A 
composition  for  enhancing  the  antibody 
response  of  a  host  comprising  a  capsular 
polysaccharide  having  carbox\'l  groups 
conjugated  through  a  thio  derivative  of 
said  carboxyl  groups  to  a  protein  in  a 
physiologically  acceptable  carrier." 
Applications  are  pending  in  fapan  and 
Canada. 

The  conjugates  having  capsular 
polysaccharide  fi-om  Staphylococcus 
have  been  exclusively  licensed  and  are 
not  available. 

Pertussis  Toxin  Used  as  a  Carrier 
Protein  With  Non-Charged  Saccharides 
in  Conjugate  Vaccines 

Rachel  Schneerson,  Lily  Levi,  and 
John  B.  Robbins  (NICHD)".  Serial  No.  07/ 
932,960.  Filed  21  Aug  92. 

This  invention  concerns  conjugates  of 
non-charged  capsular  polysaccharides 
from  pathogenic  bacteria  with  pertussis 
toxin  for  use  as  vaccines.  Bacteria 
having  non-charged  capsular 
polysaccharides  include  Streptococcus 
pneumoniae  types  7  and  14.  The 
invention  is  described  in  Infet:tion  and 
Immunity  60(9).  3528-3532,  1992.  Mice 
injected  with  Pnl4-pertussis  toxin 
conjugates  raised  serum  antibodies 
against  both  type  14  capsular 
polysaccharide  and  pertussis  toxin.  Also 
claimed  are  methods  of  synthesis, 
immunization  methods  and  vaccines. 
The  application  has  been  foreign  filed. 
PCT/US93/07732. 

Immunogenic  Polysaccharide-Protein 
Conjugates  Containing  Poly  Alpha  (2- 
8).  Alpha  (2-9)  Neunac  Capsular 
Polysaccharides 

Rachel  Schneerson.  John  B.  Robbins. 
Hnd  Sanamangala  Devi  (NICHD).  Filed 


12  Mar  91  (priority  date).  Serial  No.  08/ 
153.263  (CON  of  07/667.170). 

The  invention  concerns  conjugates  of 
E.  coli  K92  capsular  polysaccharide  and 
carrier  proteins,  such  as  tetanus  toxoid. 
The  conjugates  have  been  shown  to 
raise  antibodies  that  react  with  Group  B 
and  Group  C  Neisseria  meningitis  and  E 
coli  Kl  capsular  polysacchrides.  The 
conjugate  is  a  potential  vaccine  against 
Group  B  meningitis.  Infant  rats  have 
been  protected  from  lethal  injections  of 
E.  coli  Kl  using  antisera  raised  against 
the  conjugates.  The  invention  is 
described  in  P.N.  AS.  88.  7175-7179 
(1991).  Applications  are  pending  in 
Canada.  Aubtralia.  )apan  and  Europe. 

Detoxified  LPS-ChoIera  Toxin 
Conjugate  Vaccine  for  Prevention  of 
Cholera 

Shouson  Szu.  John  B.  Robbins,  and 
Rajesh  K.  Gupta  (NICHD).  Filed  16  Jan 
92  (priority  date).  Serial  No.  08/171.188 
(CON  of  07/821. 453). 

The  invention  concerns  a  conjugate  of 
detoxified  lipopolysaccharide  (IPS) 
from  V.  cholera  and  proteins, 
potentially  useful  as  a  cholera  vaccine. 
The  LPS  is  detoxified  by  treatment  with 
anhydrous  hydrazine,  resulting  in  a 
detoxified  LPS  that  is  less  toxic  and 
more  immunogenic  than  cholera  LPS's 
detoxified  by  other  means.  The 
invention  has  been  foreign  filed,  PCT/ 
US93/00253.  In  a  phase  I  clinical  trial. 
38  volunteers  were  injected  with  a 
conjugate  of  the  detoxified  LPS  and 
tetanus  toxoid.  The  conjugate  vaccines 
of  the  invention  elicit  higher  levels  of 
anti-LPS  IgG  antibodies  than  wh(jle  cell 
vaccine.  IgG  can  penetrate  the  intestinal 
membrane  to  reach  the  gut.  and,  thus,  is 
the  primary  reason  for  protection.  The 
serum  from  the  volunteers  is  vibnocidal 
for  at  least  nine  months;  tests  are 
continuing.  In  the  field  trials  of  the 
whole  cell  vaccine,  protection  is 
correlated  with  the  level  of  serum 
vibriocidal  antibodies. 

Synthesis  of  Typhoid  Fever  Vaccine 
From  a  Plant  or  Fruit  Polysaccharide 

Shouson  Szu  and  Slavomir  Bystrisky 
(NICHD).  Filed  17  Oct  94.  Serial  No.  08/ 
323,918. 

The  invention  is  a  sjoithetic 
Salmonella  typhi  capsular 
polysaccharide.  Vi.  made  by  chemically 
modifying  fruit  pectin.  The  synthetic  Vi 
is  useful  as  a  component  of  a  subunit 
vaccine  for  typhoid  fever.  The  synthetic 
Vi  is  made  by  acetylating  the  C^  and  Ci 
hydroxyls  of  the  galacturonate  subunits 
of  pectin.  A  vaccine  is  made  by 
conjugating  the  synthetic  Vi  to  a  carrier 
protein,  such  as  tetanus  toxoid.  The 
synthetic  Vi-tetanus  toxoid  conjugates 
were  shown  to  react  with  S  typhi 


antisera.  and  when  injected  into  mice 
raised  antibodies  reactive  with  natural 
S.  typhi  Vi  antigen.  The  conjugates  were 
able  to  elicit  a  booster  effect.  Antibodies 
or  antisera  raised  against  the  conjugates 
and  useful  for  diagnostic  purposes  and 
for  passive  immunization  are  also  part 
of  the  invention.  The  invention  is 
described  in  Infection  &  Immunity  62. 
5545-5549  (1994). 

Glucuronoxylomannan-Protein 
Conjugates  of  Cryptococcus 
Neoformans 

Sarvamangala  Devi.  Rachel 
Schneerson.  John  E.  Bennett,  and  John 
B.  Robbins  (NICHD).  Filed  16  Sep  91 
(priority  date).  Serial  No.  08/231,444 
(CON  of  07/760,143). 

Cryptococcus  neoformans  is  an 
encapsulated  fungus  that  causes 
systemic  infections  in  humans, 
particularly  in  those  who  are 
immunocompromised.  The  incidence  of 
infection  is  high  in  AIDS  patients.  The 
inveation  concerns  conjugates  of  the 
glucuronoxylomannan  (GXM)  capsular 
polysaccharide  of  C.  neoformans  and 
carrier  proteins  such  as  tetanus  toxoid 
or  cholrea  toxin.  These  conjugates  are 
potential  vaccines  to  be  given  to  people 
at  high  risk  of  HIV  infection.  Another 
facet  of  the  invention  is  passive 
immunization,  a  therapeutic  treatment, 
using  antisera  or  antibodies  raised 
against  the  conjugates.  Passive 
protection  has  been  demonstrated  in 
mice.  Human  clinical  trials  are  ongoing. 
The  basic  invention  is  described  in 
Infection  &  Immunity  59.  3700-3707 
(1991). 

Oated:  January  28.  199.1. 
Barbara  M.  McGarey, 

Deputy  Director,  Office  ofTt'chnology 

Transfer. 

|FR  Doc.  95-2862  Filed  2-6-9.=J:  8:45  am| 

BILLING  CODE  4140-01-M 


National  Cancer  institute;  Notice  of 
Meetings 

Pursuant  to  Pub.  L.  92—463.  notice  is 
hereby  given  of  the  meetings  of  the 
National  Cancer  Institute  for  February, 
March  and  April  1995. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
activities  as  indicated  in  the  notice  and 
for  the  review  of  concepts  being 
considered  for  funding.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552bfc)(6).  Title  5.  U.S.C. 
and  sec.  10(d)  of  P"b  L.  92-463.  for  the 


review,  discussion  and  evaluation  of 
individual  grant  appfications  and 
contract  proposals  and  for  the  critique 
and  evaluation  of  extramural/intramural 
programmatic  and  personnel  policies, 
including  consideration  of  personnel 
qualifications  and  performance  and  the 
competence  of  individual  investigators. 
These  applications  and  proposals  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  could  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Carole  Frank,  the  Committee 
Management  Officer,  National  Cancer 
histitute.  Executive  Plaza  North.  Room 
630E.  6130  Executive  BKd  MSC  7405. 
Bethesda,  Maryland  20892-7405,  (301- 
496-5708)  will  provide  a  simimary  of 
the  meetings  and  the  roster  of 
committee  members,  upon  request. 
Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
-  contact  person  indicated  below. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpnetation  or  other 
reasonable  accommodations,  should 
contact  the  person  listed  for  that 
particular  meeting. 

Committee  Name:  Board  of  Scientific 
Counselors,  Division  of  Cancer  Treatment, 

Contact  Person:  Dr.  Bruce  A.  Chabner, 
DCT,  NQ,  NIH,  Bldg.  31,  Room  3A44. 
Betliesda,  MD  20892-2440,  Telephone:  (301) 
496-4291. 

Date  of  Meeting:  February  27, 1995 

Place  of  Meeting:  Building  310,  Conference 
Room  10,  9000  Rockville  Pike,  Bethesda,  MD 
20892. 

Open:  Februar>'  27,  1995  8  a.m.  to  4  30 
p.ra. 

Agenda:  Review  of  program  plans  within 
the  Division,  review  of  concepts  of  contract 
recompetitions,  and  the  budget  for  the 
Division's  programs. 

Closed:  February  27,  1995  4:30  p.m.  to  5:30 
p.m. 

Agenda:  Extramural/Intramural 
programmatic  and  personnel  policies  of  a 
sensitive  nature  and  consideration  of 
personnel  qualifications  and  performance 
and  the  competence  of  individual 
investigators. 

Committee  Noma:  Subcommittee  B  of  the 
Cancer  Research  Manpower  and  Education 
Review  Committee. 

Contact  Person:  Dr.  Neil  B.  West,  Executive 
Plaza  North,  Room  BUD,  Telephone:  (301) 
402-2785. 

Date  of  Meeting  February  28-March  2, 
1995. 

Place  of  Meeting  Holidav  Inn— Crowne 
Plaza.  1750  Rockville  Pike.' Rockville,  MD 
20851. 
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Closed:  February  28, 1995  8  a.m.  to  recess; 
March  1, 1995  8  a.m.  to  recess;  March  2, 1995 
8  a.m.  to  adjournment. 

Agenda:  Review,  discussion  and 
evaluation  of  individual  grant  applications. 

Committee  Name:  Board  of  Scientific 
Counselors,  Division  of  Cancer  Etiology. 

Contact  Person:  Dr.  Jerry  R.  Rice,  DCE,  NQ, 
NIH,  Bldg.  31  A,  Room  11A03,  Bethesda,  MD 
20892.  Telephone:  (301)  496-6618. 
Date  of  Meeting:  March  9-10, 1995. 
Place  of  Meeting:  Building  31C.  Conference 
Room  6,  9000  Rockville  Pike.  Bethesda  MD 
20892. 

Open;  March  9,  1995  1  p.m.  to  recess: 
March  10,  1995  9  a.m.  to  adjournment. 

Agenda:  Discussion  and  review  of  the 
Division  budget  and  review  of  concepts  for 
grants  and  contracts. 

Closed:  March  9,  1995  9  a.m.  to  12  noon 
Agenda:  ExU^mural/Intramural 
programmatic  and  personnel  policies  of  a 
sensitive  nature  and  consideration  of 
personnel  qualifications  and  performance 
and  the  competence  of  individual 
investigators. 

Committee  Name:  Subcommittee  A  of  the 
Cancer  Biology-Immunology  Contrat:ts 
Review  Committee. 

Contact  Person:  Dr.  Lalita  D.  Palekar.  Room 
601D,  Executive  Plaza  North,  Telephone: 
(301)496-7575. 
Date  of  Meeting:  March  20. 1995. 
Place  of  Meeting:  Conference  Room  G.  6130 
Executive  Boulevard,  Rockville,  MD  20852. 

Closed:  March  20,  1995  8:30  a.m.  to 
adjournment. 

Agenda:  Review,  discussion  and 
evaluation  of  individual  contract  proposals. 
Committee  Name:  Subcommittee  A  of  the 
Cancer  Centers  and  Research  Programs 
Review  Committee. 

Contact  Person:  Dr.  David  E.  Maslow. 
Room  643A,  Executive  Plaza  North. 
Telephone:  (301)  496-2330. 
£>ote  o/ Meeting.  April  5-7,  1995. 
Place  ofMeeUng:  Hyatt  Regency  Bethesda. 
One  Bethesda  Metro  Center,  Bethesda.  MD 
20814. 

Closed  April  5,  6  p.m.  to  recess;  April  6. 
8  a.m.  to  recess;  April  7.  8  am,  to 
adjournment. 

Agenda:  Review,  discussion  and 
evaluation  of  individual  grant  applications. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93  394,  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396.  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93,399,  Cancer  Control.) 

Dated:  January  30, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  95-2868  Filed  2-6-95;  8:45  amj 
HLUNG  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  the 
Sickle  Cell  Disease  Aavisory 
Committee 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Sickle  Cell  Disease  Advisory 
Committee.  National  Heart.  Lung,  and 
Blood  Institute,  February  24.  1995.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health.  Building  31. 
Conference  Room  8,  C-Wing.  9000 
Rockville  Pike.  Bethesda,  Maryland 
20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9:00  a.m.  to  adjournment,  to 
discuss  recommendations  on  the 
implementation  and  evaluation  of  the 
Sickle  Cell  Disease  Program.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

Ms.  Terry  Long,  Chief. 
Communications  and  Public 
Information  Branch,  National  Heart. 
Lung,  and  Blood  Institute,  Building  31. 
Room  4A21,  Bethesda,  Maryland  20892, 
(301)  496-4236,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
committee  members  upon  request. 

hidividuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretarj-  in 
advance  of  the  meeting 

Dr.  Clarice  D.  Reid,  Executive 
Secretary,  Sickle  Cell  Disease  Advisor)- 
Committee,  Divison  of  Blood  Diseases 
and  Resources.  NHLBI.  Federal 
Building.  Room  508,  Bethesda, 
Maryland  20892.  (301)  496-4868.  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  Januarj'  30,  1995 
Susan  K.  Feldman. 

Committee  Management  Officer.  NIH 
IFR  Doc.  95-2860  Filed  2-6-95:  8  45  am! 
BILUNG  CODE  4140-01-M 


National  Institute  of  Aitei-gy  and 
Infectious  Diseases,  Amended  Notice 
of  Meeting 


Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  AIDS  Research 
Advisor>'  Committee.  National  Institute 
of  Allergy  and  hifectious  Diseases  on 
February  23-24.  1995,  m  the 
Congressional  Ballroom  at  the  Marriott 
Hotel,  5151  Pooks  Hill  Road.  Bethesda. 
Mar>'land  which  was  pubhshed  in  the 
Federal  Register  on  December  27.  1994 
(59  FR  66549). 


7208 


Federal  Register  /  Vol.  60.  No.  25  /  Tuesday,  February  7,  1995  /  Notices 


This  committee  was  to  have  convened 
at  8  a.m.  on  February  23  £md  continue 
until  adjournment  on  February  24.  The 
meeting  has  been  changed  to  adjourn  on 
February  23. 

Dated:  January  30,  1995. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  95-2869  Filed  2-6-95;  8:45  am) 

B1U.INQ  COOE  4140-01-M 


National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  Arthritis  and 
Musculoslceletal  and  Sicin  Diseases  Special 
Grants  Review  Committee. 

Date:  February  23.  1995,  February  24, 1995. 

Time:  6:30  p.m. 

Place:  Bethesda  Marriott.  5151  Pocks  Hill 
Road,  Bethesda.  Maryland. 

Contact  Person:  Tiieresa  Lo.  Ph.D., 
Scientific  Review  Administrator,  Natcher 
Building,  45  Center  Drive.  Room  5AS-25U, 
Bethesda.  Maryland  20892-6500,  (301)  594- 
4952. 

Purpose/Agenda:  To  review  and  evaluate 
research  grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  IDomestic  Assistance 
Program  Nos.  [93.846.  project  grants  in 
arthritis,  musculoskeletal  and  skin  diseases 
research).  National  Institutes  of  Health,  HHS) 

Date:  January  30. 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  95-2865  Filed  2-6-95:  8:45  ami 

BILLING  CODE  4140-01-M 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Sp>ecial  Grants 
Review  Conmiittee,  Subcommittee  B. 

Date:  March  9-10, 1995. 


Time:  March  9,  6  p.m.-lO  p.m.;  March  10. 
8  a.m.-adjoumment. 

Place:  Embassy  Suites  Hotel,  4300  Military 
Road  NW..  Washington.  DC  20015. 

Contact  Person:  Michael  W.  Edwards, 
Ph.D..  Natcher  Building,  Room  6AS-37J. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892-6600.  Phone:  301-594- 
8892. 

Purpose/ Agenda:TQ  review  and  evaluate 
research  grant  applications. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Special  Grants 
Review  Committee.  Subcommittee  C. 

Date:  March  9-10, 1995. 

Time:  March  9,  8:30  a.m. -5  p.m.;  March 
10.  8:30  a.m.-adjoumment. 

Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue.  Bethesda.  Maryland 
20814. 

Contact  Person:  Daniel  Matsumolo,  Ph.D.. 
Natcher  Building.  Room  6AS-37B.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892-6600.  Phone:  301-594-8894. 

Purpose/ Agenda:lo  review  and  evaluate 
research  grant  applications. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Special  Grants 
Review  Committee.  Subcommittee  D. 

Date:  March  2-3.  1995. 

Time:  March  2.  3  p.m.-7  p.m.;  March  3.  8 
a.m.-adjoumment. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike,  Rockville,  Maryland  20852. 

Contact  Person:  Ann  A.  Hagan,  Ph.D., 
Natcher  Building,  Room  6AS— 43G,  National 
Institutes  of  Health.  Bethesda.  Maryland 
20892-6600.  Phone:  301-594-8891. 

Purpose/ Agenda:lo  review  and  evaluate 
research  grant  applications. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b{c)(6),  Title  5,  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849.  Diabetes.  Endocrine 
and  Metabolic  Diseases:  Digestive  Diseases 
and  Nutrition:  and  Kidney  Diseases.  Urology 
and  Hematology  Research.  National  Institutes 
of  Health.) 

Dated:  January  30. 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  95-2866  Filed  2-6-95;  8:45  am] 

BILLING  CODE  414a-01-M 


National  Institutes  of  General  Medical 
Sciences;  Notice  of  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
advisory  committee  meeting  of  the 
National  Institute  of  General  Medical 
Sciences. 


This  meeting  will  be  open  to  the 
public  as  indicated  below  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  Building  45.  Room 
3AS-^3.  Bethesda,  Maryland  20892, 
(301) 496-7301,  in  advance  of  the 
meeting. 

Mrs.  Dieffenbach  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 
Substantive  program  information  may 
be  obtained  from  the  contact  listed 
below. 

Committee  Name:  Minority  Access  to 
Research  Careers  Review  Subcommittee, 
Minority  Programs  Review  Committee. 

Meeting  Date:  February  22-23, 1995. 

Place:  Holiday  Inn  Crowne  Plaza.  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Open:  Febmary  22,  8:30  a.m.-9:30  a.m. 

Agenda:  Special  reports  related  to 
committee  activities. 

Closed:  Febmary  22,  9:30  a.m. -5  p.m.; 
Febmary  23,  8:30  a.m.-adjoumment. 

Agenda:  Review  and  evaluation  of  grant 
application. 

Contact:  Dr.  Richard  Martinez,  Scientific 
Review  Admin,  Building  45,  Room  1AS-19G, 
National  Institutes  of  Health,  Bethesda,  MD 
20852,  Telephone  (301)  594-2849. 

This  meeting  will  be  closed  in  accordance 
with  provisions  set  forth  in  sees.  552b(c)(4) 
and  552b(c)(6),  Title  5,  U.S.C.  Applications 
and  the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.859,  93.862,  93.863, 
93.880.  National  Institute  of  General  Medical 
Sciences,  National  Institutes  of  Health) 

Dated:  January  30, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  95-2863  Filed  2-6-95;  8:45  am] 
BILUNG  CODE  414<M)1-M 


National  Library  of  Medicine;  Notice  of 
Meeting  of  the  Biomedical  Library 
Review  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Biomedical  Library  Review  Committee 
on  March  1-2,  1995,  convening  at  8:30 
a.m.  in  the  Board  Room  of  the  National 
Library  of  Medicine,  Building  38,  8600 
Rockville  Pike,  Bethesda,  Marvland. 

The  meeting  on  March  1  will  be  open 
to  the  public  from  8:30  a.m.  to 
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approximately  11  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Roger  W.  Dahlen  at  301- 
496-4221  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b{c)(6), 
Title  5.  U.S.C,  and  sec.  10(d)  of  Pub.  L. 
92-463,  the  meeting  on  March  1  will  be 
closed  to  the  public  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications  from  11  a.m.  to 
approximately  5  p.m.,  and  on  March  2 
from  8:30  a.m.  to  adjournment.  These 
applications  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Roger  W.  Dahlen,  Scientific 
Review  Administrator,  and  Chief, 
Biomedical  Information  Support 
Branch,  Extramural  Programs,  National 
Library  of  Medicine,  8600  Rockville 
Pike,  Bethesda,  Maryland  20894. 
telephone  number:  301-496-4221,  will 
provide  simimaries  of  the  meeting, 
rosters  of  the  committee  members,  and 
other  information  pertaining  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.87&— Medical  Library 
Assistance,  National  Institutes  of  Health.) 

Dated:  January  30, 1995. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  95-2864  Filed  2-6-95;  8:45  am) 


BILUNG  CODE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  February  27, 1995. 

Time:  1:00  p.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Houston  Baker, 
Scientific  Review  Administrator,  5333 
Westbard  Ave..  Room  2A15B,  Bethesda,  MD 
20892,  (301)  594-7374. 

Name  of  SEP:  Microbiological  and 
Immunoiogicai  Sciences. 


Date:  March  2. 1995. 

Time:  1:00  p.m. 

Place:  NIH.  Westwood  Building.  Room 
407A,  Telephone  Conference. 

Contact  Person:  Dr.  Calbert  Laing, 
Scientific  Review  Administrator.  5333 
Westbard  Ave.,  Room  407 A,  Bethesda,  MD 
20892,  (301)  594-7190. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  March  2-4,  1995. 

Time:  8:30  a.m. 

Place:  Marriott  Copley  Place,  Boston,  MA. 

Contact  Person:  Dr.  Marjam  Behar, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  2A11A,  Bethesda,  MD 
20892,  (301)  594-7376. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  March  3,  1995. 

Time:  9:00  a.m. 

Place:  NIH,  Westwood  Building,  Room 
407A,  Telephone  Conference. 

Contact  Person:  Dr.  Calbert  Laing, 
Scientific  Review  Administrator.  5333 
Westbard  Ave..  Room  407A,  Bethesda.  MD 
20892,  (301)  594-7190. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  March  3, 1995. 

Time:  1:00  p.m. 

Place:  NIH.  Westwood  Building,  Room 
407A,  Telephone  Conference. 

Contact  Person:  Dr.  Calbert  Laing, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  407A,  Bethesda,  MD 
20892,  (301)  594-7190. 

Name  of  SEP:  ChemisUy  and  Related 
Sciences. 

Date:  March  7, 1995. 

Time:  9.00  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Mike  Radtke,  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
Room  337,  Bethesda,  MD  20892.  (301)  594- 
7212. 

Name  of  SEP:  Clinical  Sciences. 

Date:  March  10, 1995. 

Time:  10:00  a.m. 

Place:  NIH,  Westwood  Building.  Room  207, 
Telephone  Conference. 

Contact  Person:  Dr.  Krish  Krishnan, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  207,  Bethesda,  MD 
20892,(301)594-7156. 

Name  of  SEP:  Clinical  Sciences. 

Date:  March  13  1995. 

Time:  10:00  a.m. 

Place:  NIH,  Westwood  Building,  Room  207, 
Telephone  Conference. 

Contact  Person:  Dr.  Krish  Krishnan, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  207,  Bethesda,  MD 
20892,(301)594-7156. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  March  13. 1995. 

Time:  9:00  a.m. 

Place:  Holiday  Inn.  Crystal  City.  VA. 

Contact  Person:  Dr.  Paul  Parakkal, 
Scientific  Review  Administrator,  5333 
Westbard  Ave..  Room  437,  Bethesda,  MD 
20892,  (301)  594-7258. 

Name  of  SEP:  Behavioral  and 
Neuroaciences. 
Date:  March  22, 1995. 


Time:  8:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Peggy  McCardle, 
Scientific  Review  Administrator,  5333 
VVestbard  Ave.,  Room  305,  Bethesda  MD 
20892,  (301)  594-7293. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  28, 1995. 

Time:  1:00  p.m. 

Place:  NIH,  Westwood  Building,  Room 
421C,  Telephone  Conference. 

Contact  Person:  Dr.  Camilla  Day,  Scientific 
Review  Administrator.  5333  Westbard  Ave., 
Room  421C,  Bethesda,  MD  20892,  (301)  594^ 
7389. 

Purpose/ Agenda:  To  review  Small 
Business  Innovation  Research  Program  grant 
applications. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  Febmary  27-28,  1995. 

Time:  2:00  p.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Houston  Baker,  5333 
Westbard  Ave.,  Room  2A15B,  Bethesda  MD 
20892,  (301)  594-7374. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  March  3. 1995. 

Time:  8:30  a.m. 

Place:  Holiday  Inn.  Bethesda.  MD. 

Contact  Person:  Dr.  Jean  Hickman, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  235.  Bethesda.  MD 
20892.(301)594-7078. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  March  13-14.  1995. 

Time:  8:00  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Houston  Baker, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  2A15B,  Bethesda  MD 
20892,  (301)  594-7374. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  20,  1995. 

Time:  8:00  a.m. 

Place:  American  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  Dennis  Leszczynski, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  210,  Bethesda,  MD  20892,  (301) 
594-7218. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337.  93.393- 
93.396.  93.837-93.844.  93.846-93.878. 
93.892,  93.893.  National  Institutes  of  Health. 
HHS) 
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Dated:  January  31, 1995. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  95-2861  Filed  2-6-95;  8:45  ami 

BILUNG  CODE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Close  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda-.To  review  Small 
Business  Innovation  Research  Program  grant 
applications. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  February  23, 1995. 

Time:  8:30  a.m. 

Place:  Wyndham  Bristol  Hotel. 
Washington.  DC. 

Contact  Person:  Dr.  Lee  Rosen.  Scientific 
Review  Administrator.  5333  Westbard  Ave., 
Room  2A11B,  Bethesda,  MD  20892,  (301) 
594-7276. 

N'dme  of  SEP:  Multidisciplinary  Sciences. 

Date:  March  13,  1995. 

Time:  8:00  a.m. 

Place:  Georgetown  Inn.  Washington.  DC. 

Contact  Person:  Dr.  Lee  Rosen,  Scientific 
Review  Administrator.  5333  Westbard  Ave.. 
Room  2A11B,  Bethesda.  MD  20892,  (301) 
594-7276. 

Name  of  SEP:  Multidisciplinary'  Sciences. 

Date:  March  13-14.  1995. 

1  ime:  8:00  a.m. 

Place:  Crowne  Plaza.  Rotkville,  MD. 

Contact  Person:  Dr.  Harish  Chopra. 
Scientific  Review  Administrator,  5333 
\Vestbard  Ave..  Room  2A18A.  Bethesda.  MD 
20892.  (301)  594-7342. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  March  17, 1995. 

Time:  8:00  a.m. 

Piace:  Hilton.  Tysons  Comer.  VA. 

Contact  Person:  Dr.  Eileen  Bradley. 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  2A10,  Bethesda.  MD 
20892.  (301)  594-7188. 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Date:  Ma^ch  6-8,  1995. 

Time:  8.00  a.m. 

Place:  Holiday  Inn.  Chevy  Chase.  MD. 

Contact  Person:  Ms.  Jo  Pelham.  Scientific 
Re^fiew  Administrator.  5333  Westbard  Ave., 
Room  349,  Bethesda,  MD  20892,  (301)  594- 
7254. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  March  12.  1995. 

Time:  7:00  p.m. 

Piace:  Crowne  Plaza.  Rockville.  MD. 

Contact  Person:  Dr.  Harish  Chopra, 
S<:ientific  Review  Administrator.  5333 
Westbard  Ave..  Room  2A18A.  Bethesda,  MD 
20892.  (301)  594-7342. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 
Date:  March  13.  1995. 


Time:  11:00  a.m. 

Place:  NIH.  Westwood  Building.  Room 
404B.  Telephone  Conference. 

Contact  Person:  Dr.  Sami  Mayyasi. 
Scientific  Review  Administrator,  5333 
Westbard  Ave..  Room  404B.  Bethesda  MD 
20892.(301)594-7073. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  March  14, 1995. 

Time:  11:00  a.m. 

Place:  NIH,  Westwood  Building,  Room 
404B.  Telephone  Conference. 

Contact  Person:  Dr.  Sami  Mayyasi, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  404B.  Bethesda,  MD 
20892,  (301)  594-7073. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  March  15, 1995. 

Time:  11:00  a.m. 

Place:  NIH,  Westwood  Building,  Room 
404B.  Telephone  Conference. 

Contact  Person:  Dr.  Sami  Mayyasi, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  404B,  Bethesda,  MD 
20892.  (301)  594-7073. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  grant  review  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878. 
93.892,  93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  January  30. 1995. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
IFR  Doc.  95-2867  Filed  2-6-95;  8:45  ami 

BILLINQ  CODE  4140-01-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Draft  SAMHSA  Strategic  Plan 

AGENCY:  Substance  Abuse  and  Mental 

Health  Services  Administration 

(SAMHSA). 

ACTION:  Request  for  comments  on 

working  draft  of  SAMHSA  Strategic 

Plan. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Ser\'ices  Administration 
(SAMHSA)  has  developed  a  working 
draft  of  its  Strategic  Plan.  SAMHSA 
welcomes  comments  on  this  working 
draft  and  ideas  for  specific  objectives 
and  actions  that  should  be  taken  to 


bring  about  the  greatest  possible 
improvement  in  the  quality  and 
availability  of  needed  services.  To  be 
considered,  all  comments  and 
suggestions  must  be  received  by  March 
15,  1995. 

Copies  of  the  draft  SAMHSA  Strategic 
Plan  are  available  toll-free  by  request 
from  the  National  Clearinghouse  for 
Alcohol  and  Drug  Information  at  (800) 
729-6686  and  by  modem  ft-om  the 
SAMHSA  electronic  bulletin  board 
system  at  (800)  424-4294  or  (301)  443- 
0040.  Please  send  comments  to:  Dr. 
Frank  Sullivan.Associate  Administrator 
for  Policy  and  Program  Coordination," 
Substance  Abuse  and  Mental  Health    . 
Services  Administration,  Room  12C-06, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Mar>'land  20857. 

Comments  may  also  be  faxed  to  Dr. 
Sullivan  at  (301)  443-0496,  sent  via  E- 
mail  to 

FSULLIVA@A0A2.SSVV.DHHS.GOV,  or 
left  as  voice  mail  messages  at  (800)  222- 
7711.  Comments  can  also  be  shared  via 
the  SAMHSA  electronic  bulletin  board 
system. 

Dated:  Februar>'  1, 1995. 
Richard  Kopanda, 

Acting  Executive  Officer,  S,\MHSA. 

[FR  Doc.  95-2855  Filed  2-6-95;  8:45  ami 

BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-080-4410-02] 

Diamond  Mountain  and  Book  Cliffs 
Resource  Areas,  UT;  Environmental 
Assessment 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Availability  of 

Environmental  Assessment  (EA). 

SUMMARY:  This  notice  is  to  notify  the 
public  that  the  Vernal  District,  Bureau 
of  Land  Management  has  completed  an 
EA  that  proposes  to  erniend  the  Diamond 
Mountain  and  the  Book  Cliffs  resource 
management  plans  (RMPs).  The  EA  was 
prepared  in  order  to  identify  pubUc  land 
not  previously  identified  for  disposal  by 
sale  writhin  Uintah  County,  Utah,  This 
action  is  announced  pursuant  to  Section 
203  of  the  Federal  Land  Management 
and  Policy  Act  of  1976  and  43  CFR  part 
1610. 

DATES:  Protest  on  the  proposed  planning 
amendments  will  be  accepted  until 
March  9,  1995. 

ADDRESSES:  Send  protests  to  the 
Director,  Bureau  of  Land  Management 
(760)  MS  406  LS.  1849  C  Street.  NW. 
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Washington.  DC.  20240,  within  30  davs 
after  the  publication  of  this  notice  on 
the  proposed  planning  amendments. 
SUPPLEMENTARY  INFORMATION:  If 
approved  and  implemented,  the 
proposed  planning  amendments  would 
enable  the  BLM  to  identify  and  offer  for 
public  sale  approximately  3,600  acres  of 
mostly  scattered,  isolated  tracts  of 
public  land  to  offset  a  recent  federal 
land  acquisition  of  5,129  acres  of  private 
land  within  Uintah  County,  Utah. 

The  proposed  planning  amendments 
are  subject  to  protest  from  any  adversely 
affected  party  who  participated  in  the 
planning  process.  Protests  must  be  made 
in  accordance  with  43  CFR  1610.5-2. 
Protests  must  contain  the  following 
minimal  information:  Name,  address, 
telephone  number,  and  interest  of  the 
person  filing  protest;  statement  of  issue 
or  issiias  being  protested;  statement  of 
part  or  parts  of  the  planning 
amendn.oiits  being  protested,  citing 
page(s),  paragnaph(s),  map(s),  etc.; 
copies  of  all  documents  submitted  by 
the  protestor  during  the  planning 
process  or  a  reference  to  the  date  when 
the  protestor  discussed  issue(s)  for  the 
record;  and  a  concise  statement  as  to 
why  the  protestor  believes  the  BLM 
State  Director's  proposed  decision  could 
be  wrong. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Peter  A.  Kempenich.  Natural  Resource 

Specialist,  Vernal  District  Office,  (801) 

781-4432. 

G,  William  Larab, 

Associate  State  Director. 

[FR  Doc.  95-2910  Filed  2-6-95:  8:45  ami 

BILLING  CODE  4310^0O-M 


721. 


43(M)0] 


[UT-04(M)5-1 


Resource  Management  Plans,  etc.; 
Cedar  Resource  Area,  et  al.,  UT 

AGENCY:  Bureau  of  Land  Management. 
Interior.  ' 


ACTION:  Notice  ttf  intent 


SUMMARY:  This  notice  is  to  advise  the 
public  that  the  Bureau  of  Land 
Management  (SLM)  is  proposing  to 
amend  the  Cedar/Beaver/Garfield/ 
Antimony  (CBGA)  Resource 
Management  Plan  (RMP),  approved 
October  1,  1986,  and  the  Paria 
Management  Framework  Plan  (MFP), 
approved  April  22, 1981,  to  allow  for 
the  disposal  of  certain  public  lands 
located  in  Garfield  County  and  Kane 
County.  Utah. 

DATES:  For  a  period  of  30  days  from 
February  7,  1995,  interested  parties  ma\ 
submit  comments  on  the  issues  to  be 
addressed  in  the  subsequent 
Environmental  Analysis. 


FOR  FURTHER  INFORMATION  CONTACT: 
Verlin  L.  Smith,  Area  Manager,  Kanab 
Resource  Area,  318  North  100  East, 
Kanab,  Utah  84741.  Existing  planning 
documents  and  information  are 
available  at  the  above  address  or 
telephone  (801)  644-2672.  Comments 
on  these  proposed  plan  amendments 
should  be  sent  to  the  above  address. 
SUPPLEMENTARY  INFORMATION:  The  BLM 
is  proposing  to  amend  the  CBGA  RMP 
and  the  Paria  MFP,  which  includes 
public  lands  in  Garfield  and  Kane 
Counties.  The  proposed  amendments 
would  be  to  make  certain  public  lands 
available  for  disposal  pursuant  to  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.)  to  local 
government  entities  in  Garfield  and 
Kane  Counties  for  the  purposes  of 
developing  source  reduction  sites  and 
solid  waste  transfer  stations  for  solid 
waste  management. 

The  public  land  being  considered  for 
disposal  is  described  as  follows: 

Salt  Lake  Meridian,  Utah 

T.  34  S,  R.  5  VV., 

Sec.  26,  SWV4SW'/.SE'/4. 

Containing  10  acres. 
T.  42S..R.  1  E.. 

Sec.  35.  SE'aSE'aSE'ASE'A. 

Containing  2.5  acres. 

The  existing  plans  do  not  identify  these 
lands  as  suitable  for  disposal.  However, 
because  of  resource  values,  public 
values,  and  objective  involved,  the 
public  interest  may  be  well  served  by 
disposal  of  these  lands  to  local 
government  entities.  An  environmental 
assessment  will  be  prepared  to  analyze 
the  impacts  of  this  proposal  and 
alternatives. 

G.  William  Lamb, 

Associate  State  Director. 

IFR  Doc.  95-2911  Filed  2-6-95:  8:45  ami 

BILLING  CODE  4310-OO-M 


Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  vkith  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

Applicant:  Ringhng  Bros.-Barnum  and 
Bailey  Circus,  Vienna,  VA,  PRT- 
798745 

The  applicant  requests  a  permit  for 
the  'mport  and  re-export  of  two  captive 
born  tigirs  {Panthera  tigris)  fi-om/to 
Chipperneld's,  Oxon,  United  Kingdom 


for  the  purpose  of  enhancement  of  the 
survival  of  the  species  through 
conservation  education. 

Applicant:  Adriatic  Animal  Attractions. 

Inc.,  Orlando,  FL,  PRT-798515 

The  applicant  requests  a  permit  to 
export  four  captive  born  tigers  [Panthera 
tigris)  to  Dreamworld,  Gold  Coast. 
Australia  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  conservation  education. 
Applicant:  University  of  Central  Florida. 

Carlos  Diez,  Orlando,  FL,  PRT- 

798725 

The  applicant  requests  a  permit  to 
export  blood  samples  collected  from 
live  hawksbill  sea  turtles  (Eretmochelvs 
imbricata)  and  tissue  samples  collected 
from  dead  hatchlings  at  Mona  Island. 
Puerto  Rico  to  Dr.  H.  Koike,  Kyushu 
University,  Japan  for  scientific  research. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority.  4401  North  Fairfax  Drive. 
Room  420(c),  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  davs  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington. 
Virginia  22203.  Phone:  (703/358-2104) 
FAX:  (703/358-2281). 

Dated:  Februar>-  2. 1995. 

Susan  Lieberman, 

Acting  Chief  Office  of  Management 
Authority. 

[FR  Doc.  95-2985  Filed  2-6-95:  8:45  am| 

BILLING  CODE  4310-&S-P 


National  Park  Service 

Boston  National  Historical  Park;  Draft 
General  Management  Plan/ 
Environmental  Assessment  Volume  3/ 
Dorchester  Heights;  Availability  and 
Public  Comment  Period 

In  accordance  with  the  National 
Environmental  Policy  Ad  (P.L.  91-190) 
the  National  Park  Senice  (NPS) 
announces  that  the  Boston  National 
Historical  Park  Draft  General 
Management  Plan/Environmental 
Assessment,  Volume  3  for  Dorchester 
Heights  will  be  available  for  public 
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review  and  comment  from  February  13- 
March  15. 1995. 

This  draft  document  presents  a 
proposed  action  for  management  of  the 
site  and  three  alternative  actions.  These 
alternatives  address  planning  issues 
including  resource  protection,  site 
development,  interpretation  and  visitor 
services.  Once  approved,  the  final  plan 
will  guide  the  management  of  the  site 
for  hfteen  to  twenty  years. 

During  the  thirty  day  comment 
period,  interested  persons  may  review 
the  document  and  provide  written 
comments  to  the  Park  Planner,  Boston 
National  Historical  Park.  Charlestovvn 
Navy  Yard,  Boston,  MA  02129. 

The  document  will  be  mailed  to 
federal,  state,  regional  and  local 
agencies.  Copies  will  be  available  at  the 
South  Boston  Branch  Library  at  646  E. 
Broadway  and  the  Washington  Village 
Branch  Library  at  1226  Columbia  Road. 
South  Boston.  Copies  are  also  available 
by  contacting  Boston  National  Historical 
Park  at (617)  242-5691. 
Chrysandra  L.  Walter, 
Acting  Regional  Director. 
|FR  Doc.  95-2987  Filed  2-6-95;  8:45  amj 

BILUNG  CODE  4310-70-P 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  28, 1995.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  wTitten 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Washington.  DC  20013-7127.  Written 
comments  should  be  submitted  by 
February  22. 1995. 
Carol  D.  ShuH, 
Chief  of  Registration.  National  Register 

ALABAMA 

Wilcox  County 

Snow  Hill  Normal  and  Industrial  Institute. 

Co.  Rd.  26  N  side.  NW  of  Snow  Hill.  Snow 

Hill  vicinity,  95000146 
Tcit-Ennn  House.  205  Co.  Rd.  33.  Camden 

vicinity.  95000147 

ARIZONA 
Cochise  County 

Rucker  Canyon  Archeological  District. 
Address  Restricted.  Douglas  vicinity, 
95000157 

Coconino  County 

Anderson  Mesa  Incline  (Logging  Railroad 
Resources  of  the  Coconino  and  Kaibab 


National  Forests  MPS).  Address  Restricted, 
Flagstaff  vicinity.  95000154 

Archeological  Site  No.  AR-O3-O4-03-810 
(Logging  Railroad  Resources  of  the 
Coconino  and  Kaibab  National  Forests 
MPS).  Address  Restricted.  Flagstaff 
vicinity.  95000149 

Archeological  Site  No.  AR-03-04-03-B1 1 
(Legging  Railroad  Resources  of  the 
Coconino  and  Kaibab  National  Forests 
MPS).  Address  ResU-icted.  Flagstaff 
vicinity.  95000150 

Archeological  Site  No.  AR-03-04-03-812 
(Logging  Railroad  Resources  of  the 
Coconino  and  Kaibab  National  Forests 
MPS).  Address  Restricted.  Flagstaff 
vicinity,  95000151 

Archeological  Site  No.  AR-03-04-03-414 
(Logging  Railroad  Resources  of  the 
Coconino  and  Kaibab  National  Forests 
MPS).  Address  Restricted.  Flagstaff 
vicinity,  95000152 

Archeological  Site  No.  AR-O3~O4-03--t40 
(Logging  Railroad  Resources  of  the 
Coconino  and  Kaibab  National  Forests 
MPS).  Address  ResU-icted.  Flagstaff 
vicinity.  95000153 

Barney  Flat  Historic  Railroad  Logging 
Landscape  (Logging  Railroad  Resources  of 
the  Coconino  and  Kaibab  National  Forests 
MPS).  Perkinsville  Rd.,  S  of  Williams, 
Kaibab  NF.  Williams  vicinity.  95000155 

Saginaw  6-  Manistee  Camp  2  (Logging 
Railroad  Resources  of  the  Coconino  and 
Kaibab  National  Forests  MPS).  Address 
Restricted.  Flagstaff  vicinity,  95000148 

COLORADO 

Clear  Creek  County 

Echo  Lake  Park  (Den\,-er  Mountain  Parks 
MPS).  Along  CO  103  and  CO  5  SW  of  Idaho 
Springs,  Idaho  Springs  vicinity.  95000109 

Summit  Lake  Park  (Denver  Mountain  Parks 
MPS).  Mt.  Evans  Rd..  SW  of  Idaho  Springs. 
Idaho  Springs  vicinity,  95000110 

leCferson  County 

Fillius  Park  (Denver. 'fountain  Parks  MPS). 

CO  74  NW  of  Evergreen.  Evergreen 

vicinity.  95000108 
Little  Park  (Denver  Mountain  Parks  MPS). 

Miller  Ln.  (CO  74)  SW  of  Idledale.  Idledale 

vicinity,  95000111 

DISTRICT  OF  COLUMBIA 

District  of  Columbia  State  Equivalent 

Lincoln  Industrial  Mission — Lincoln 
Memorial  Congregational  Church.  1701 
nth  St..  NW..  Washington.  95000163 

W'aggaman — Ray  Commercial  Row.  1 1 41 , 
1143  and  1145  Connecticut  Ave., 
Washington,  95000162 

FLORIDA 

Palm  Beach  County 

Lavender  House.  875  Alamanda  St.,  Boca 
Raton.  95000165 

Sarasota  County 

Municipal  Auditorium — Recreation  Club.  801 
N.  Tamiani  Trail,  Sarasota.  95000164 

LOUISLVNA 

East  Baton  Rouge  Parish 


Peralta.  Sarah.  Archeological  Site.  Address 
Restricted,  Baton  Rouge  vicinity.  95000134 

MOISTTANA 

Missoula  County 

Gleim  Building  lI(Missoula  MPS).  255-257 
W.  Front  St.,  Missoula.  95000143 

Sweet  Grass  County 

Spannring.  John  Otto,  Family  Farm,  7  mi.  E 
of  Big  Timber.  Big  Timber  vicinity, 
95000145 

NEBRASKA 

Seward  County 

Trover  Site.  Address  Restricted.  Milford 
vicinity.  95000159 

Thayer  County 

Durflinger  Site,  Address  Restricted.  Hebron 
vicinity.  95000160 

NEW  YORK 

Suffolk  County 

Maycroft.  Ferry  Rd.  (NY  114).  North  Haven. 
95000158 

NORTH  CAROLINA 

Duplin  County 

Hebron  Presbyterian  Church,  NC  1551  NW 
side.  0.15  mi.  NE  of  jet.  with  NC  1554,  Pink 
Hill  vicinity,  95000144 

Stokes  County 

Walnut  Cove  Colored  School.  JcJ.  of  Brook 
and  Dalton  Sts..  NW  comer.  Walnut  Cove, 
95000161 

Transylvania  County 

Galloway.  Flem.  House  (Transylvania  MPS). 
NC  1388  W  side.  2  mi.  S  of  jet.  with  NC 
1129.  Calvert  vicinity.  95000137 

PENNSYLVAIsrL\ 

Blair  County 

Roaring  Spring  Historic  District.  Roughly 
bounded  by  Barley.  Lower.  Walnut, 
Roosevelt.  California.  Hickory.  Fairview. 
Sugar  and  N.  Main  Sts.,  Roaring  Spring. 
95000133 

Cambria  County 

Jones.  Benjamin  F..  Cottage.  Third  St., 
Cresson  Township,  Cresson,  95000125 

Westmont  Historic  District.  Roughly  bounded 
by  Clarion  St.,  Edgehill  Dr.,  Blair  and 
Wayne  Sts..  Diamond  Blvd.  and 
Stackhouse  Park.  Westmont.  95000131 

Chester  County 

Marlborough  Village  Historic  District,  354- 

418  Marlborough  Rd.  and  901  and  940 

Marlborough  Springs  Rd..  East 

Marlborough  and  Newlin  Townships, 

Kennett  Square,  95000130 
North  Warwick  Historic  and  Archeological 

Districts,  Address  Restricted.  Warwick 

vicinity.  95000135 
Zook.  Jacob.  House.  290  E.  Lincoln  Hwy.. 

West  Whiteland  Township.  Exton. 

95000127 

Delaware  County 
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Brandvwine  Summit  Camp  Meeting.  119 
Beaver  Valley  Rd.,  Concord  Township, 
Chadds  Ford.  95000132 

Fayette  Coiuity 

New  Geneva  Historic  District  (Greensboro- 
New  Geneva  MPS)  Roughly  bounded  by 
Front  St.  E  from  Church  Ln.,  Georges  Cr. 
and  the  Monongahela  R.,  Nicholson 
Township,  New  Geneva,  95000119 

Thompson.  Thomas,  H..  House,  815  Water 
St.,  Brownsville,  95000128 

Greene  County 

Boughner.  Alexander  V.,  House  (Greensboro- 
New  Geneva  MPS).  Jet.  of  Second  and 
Minor  St.s.,  Greensboro,  95000114 
Crawford,  lohn  Minor,  House  (Greensboro- 
New  Ceridwi  MPS).  PA  2014,  Monongahela 
Township,  Glassworks,  95000122 
Eberhart-Gohler  House  (Greensboro-New 
Geneva  MPS),  PA  2033,  Monongahela 
Township,  GBassworks,  95000123 
Glassworks-Core  House  (Greensboro-New 
Geneva  MPS),  PA  2014,  Monongahela 
Township,  Glassworks,  95000121 
Glassworks-Gabler  House  (Greensboro-New 
Geneva  MPSI.  PA  2014,  Monongahela 
Township,  Glassworks,  95000120 
Greensboro  Historic  District  (Greensboro- 
New  Geneva  MPS).  Roughly  bounded  by 
County.  Second,  Walnut,  Front  and  Clear 
Sts.  and  the  Monongahela  R.,  Greensboro 
95000118 
Greensboro  Public  School  (Greensboro-New 
Geneva  MPS).  Jet.  of  Second  and  Clear  Sts.. 
Greensboro,  95000113 
/ones,  James,  House  (Greensboro-New 
Geneva  MPS).  Jet.  of  Front  and  Stone  Sts.. 
Greensboro,  95000112 
Parreco,  James.  House  (Greensboro-New 
Geneva  MPS),  Jet.  of  Third  and  Clear  Sts.. 
Greensboro.  95000115 
Peters-Graham  House  (Crecnshoro-New 
Geneva  MPS).  Jet.  of  Walnut  and  Second 
Sts.,  Greensboro.  95000116 
Reppert-Gabler  House  (Greensboro-New 
Geneva  MPS),  PA  1014,  Monongahela 
Township,  Glat«works,  95000117 

Somerset  County 

Zimmerman,  Daniel  B.,  Mansion.  800 
Georgian  Place  Dr  .  Somerset  Township, 
Somerset,  95000129 

Washington  County 

Welsh-Emery  Ho^se,  114  Emery  Rd.. 
Centerville  Boi»ugh,  Richeyville,  95000126 

Westmoreland  County 

Compass  Inn,  Jet.  of  US  30  (Lincoln  Hwv.) 
and  California  Ave.,  Ligonier  Township. 
Laughlintown,  95000124 

WISCONSIN 

Barron  County 

Island  of  Happy  bays.  Stout  Island,  Red 
Cedar  Lake,  Cedar  Lake,  95000141 

Kenosha  County 

Lucas  Site,  Address  Restricted,  Pleasant 
Prairie  vicinity,  95000136 

Price  County 

Phillips  High  School,  300  Cherrv  St..  Phillips 
95000156 

Waukesha  Count] 


Barrett.  Everett  P.,  House,  120  D.  Porter  Ave., 

Waukesha,  95000140 
Chicago  and  Northwestern  Railroad 

Passenger  Depot,  319  Williams  St.. 

Waukesha,  95000142 
Clarke,  George  Lawrence  fr.  House,  12810  W. 

Hampton  Ave.,  Butler,  95000138 
Fabacker,  Joseph,  House.  341  NW.,  Barstow 

St.,  Waukesha,  95000139 
[FR  Doc.  95-2988  Filed  2-6-95;  8:45  amj 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-43  (Sub-No.  167X)J 

Illinois  Central  Railroad  Company- 
Abandonment  Exemption — in  St 
Tammany  and  Washington  Parishes. 
LA 

Illinois  Central  Railroad  Company  (IC) 
has  filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  its  14.9-mile 
line  of  railroad  between  milepost  NN- 
54.00  near  Talisheek  and  milepost  NN- 
68.85  near  Lees  Creek,  in  St.  Tammany 
and  Washington  Parishes,  LA.' 

IC  has  certiRed  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line'  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies),  49  CFR  1105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (service  of  verified 
notice  on  governmental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  "be 
protected  under  Oregon  Short  Line  R. 
Co.— Abandonment— Goshen,  360  I.C  C 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 


Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  March  9, 
1995,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 
forma!  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),'  and 
trail  use/rail  banking  requests  under  49 
CFR  11 52.29 -•  must  be  filed  by  Februar>' 
17,  1995.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  February  27. 
1995,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washineton,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
apphcant's  representative:  Myles  L. 
Tobin,  Illinois  Central  Railroad 
Company.  455  North  Cityfront  Plaza  Dr., 
20th  Floor,  Chicago,  IL  606 11. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  February  10.  1995. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Interstate  Commerce  Commission. 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  "at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 
Decided:  Januan,'  31,  1995. 

By  the  Commission.  David  M.  Konse  hnik. 
Diref.tor.  Office  of  Proceedings. 
Vernon  A.  Williams, 
SfcrHa.y. 

|FR  Doc.  95-2976  Filed  2-6-95;  8:45  ami 
BILLING  CODE  7035-01 -P 


'  The  abandonment  of  the  line  segment  which 
connects  with  this  line  between  milepost  36.66, 
near  Slidell.  LA,  and  milepost  54,  near  Talisheek. 
was  exempted  in  Illinois  Central  Company- 
Abandonment  Exemption— in  St.  Tammany  Parish 
LA.  Docket  No.  AB-43  (Sub-No.  157X)  (ICC  served 
Mav  20.  1994). 


■.\  -Stay  will  bv  is.sued  routinely  by  the 
Commission  in  those  proceedings  vk-here  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Com.T.ission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  madf  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Oul-of-Senice  Rail  Lines.  5  LCC.Jd 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  in. 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  beforr 
the  effective  date  of  this  exemption. 

'See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1987). 

'The  Commission  will  accept  a  late-filed  t.-ail  l.v 
request  as  long  as  it  retains  jurisdiaion  to  do  so. 
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DEPARTMEffT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  DDBSA  Joint  Venture 

Notice  is  hereby  given  that,  on 
December  28,  1994,  pursuant  to  Section 
6(a]  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  H.B. 
Fuller  Company  filed  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  the 
membership  of  the  parties  to  the  DDBSA 
Joint  Venture  ("Joint  Venture").  The 
notification  was  filed  for  the  purpose  of 
extending  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  The  changes  consist  of 
the  addition  of  the  following  parties  to 
the  DDBSA  Joint  Venture:  J.F.  Daly 
International  LTD,  Chicago.  IL 
(represented  by  Technology  Science 
Group,  Inc.,  Washington,  D.C.); 
MVTechnologies,  Inc.,  Akron,  OH;  and 
Weeks  Chemical.  Inc.,  Sicily  Island.  LA. 
In  addition.  The  Stepan  Co.,  Northfield, 
IL  has  withdrawn  from  the  Joint  Venture 
and  Diversey  Corporation's  corporate 
name  should  be  shown  as  Diversey 
Corp. 

No  other  changes  have  been  made  in 
either  the  membership,  corporate 
names,  or  planned  activities  of  the  Joint 
Venture.  Membership  in  the  Join 
Venture  remains  open,  and  the  parties 
intend  to  file  additional  written 
notification  disclosing  any  changes  in 
membership. 

On  April  15,  1992,  H.B.  Fuller 
Company  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  on  May  29. 1992 
(57  FR  22829).  The  last  notification  was 
filed  with  the  Department  on  June  28. 
1993.  A  notice  was  published  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  August  17. 1993  (58 
FR  43654). 

Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  95-2887  Filed  2-6-95;  8:45  am) 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993-^olnt  Research  and 
Development  Program  for  the 
Advancement  of  In  Situ  Bloremediation 
Technologies 

Notice  is  hereby  given  that,  on 
December  13. 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C  4301  et  seq.  ("the  Act"),  E.I. 
du  Pont  de  Nemours  and  Company 
("DuPont  Company")  filed  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  a  Joint  Research  and 
Development  Program  for  the 
Advancement  of  In  Situ  Bloremediation 
Technologies.  The  notifications  were 
filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  Section  6(b)  of  the  Act,  the  identities 
of  the  parties  are  Ciba-Geigy 
Corporation.  Ardsley,  NY;  "The  Dow 
Chemical  Company,  Midland,  MI; 
DuPont  Company,  Wilmington,  DE; 
General  Electric  Company.  Fairfield,  CT; 
Monsanto  Company  St.  Louis,  MO;  and 
Zeneca,  Inc.,  Wilmington.  DE.  The 
objectives  of  the  program  are  to  share 
existing  research  in  the  techniques  of 
intrinsic  bloremediation,  bioventing, 
and  accelerated  anaerobic 
bloremediation  for  the  remediation  of 
chlorinated  solvent  contaminants  in  soil 
or  ground  water;  to  work  collectively  to 
demonstrate  the  treatment  systems  in 
the  field  at  hazardous  waste  sites;  and 
ultimately  to  advance  the  technologies 
to  the  point  of  public  and  regulatory 
acceptability. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  95-2885  Filed  2-6-95;  8:45  ami 

BtLLING  COOe  «4I(M)1-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Pyrethrin  Joint  Venture 

Notice  is  hereby  given  that,  on 
January  9. 1995,  pursuant  to  section  6(a) 
of  the  National  DDoperative  Research 
and  Production  Act  of  1993,  15  U.S.C. 
4301  et  seq.  ("the  Act"),  AgrEvo 
Environmental  Health  filed  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  the 
corporate  name  of  a  member  of  the 
PjTethrin  Joint  Venture  ("Joint 
Venture").  The  notification  was  filed  for 
the  purpose  of  extending  the  Act's 


provisions  limiting  the  recover}'  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically.  Roussel  UCLAF 
Corporation's  corporate  name  has  been 
changed  to  AgrEvo  Environmental 
Health.  Montvale,  NJ. 

No  other  changes  have  been  made  in 
either  membership,  corporate  names,  or 
planned  activities  of  the  Joint  Venture. 
Pyrethrin  Joint  Venture  remains  open 
and  the  parties  intend  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  February  6,  1987,  the  Joint 
Venture  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
iDepartment  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  March  18, 
1986  (51  FR  9286).  The  last  notification 
was  filed  with  the  Department  of  Justice 
on  May  29, 1992.  A  notice  was 
published  in  the  Federal  Register 
pursuant  to  section  6(b)  of  the  Act  on 
July  29,  1992  (57  FR  33523). 
Constance  K.  Robinson. 
Director  of  Operations  Antitrust  Division. 
(FR  Doc.  95-2884  Filed  2-6-95:  8:45  am] 

BILUNG  COOE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Sodium  Bisulfate  Joint 
Venture 

Notice  is  hereby  given  that,  on 
December  21. 1994,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  use.  4301  et  seq.  ("the  Act"), 
Reckitt  &  Colman  Household  Products 
filed  written  notification  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing  a 
change  in  its  membership.  The 
notification  was  filed  for  the  purpose  of 
extending  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  The  change  consists  of 
the  addition  of  the  following  party  to 
the  Sodium  Bisulfate  Joint  Venture: 
Jones-Hamilton.  Walbridge,  OH.  No 
other  changes  have  been  made  in  either 
the  membership,  corporate  names,  or 
planned  activities  of  the  Joint  Venture. 
Membership  in  the  Joint  Venture 
remains  open  and  the  parties  intend  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  May  23, 1991,  the  Joint  Venture 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 


6(b)  of  the  Act  on  June  27,  1991  (56  FR 
29500). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  95-28S6  Filed  2-6-95;  8:45  am) 
BILLING  COOE  4410-01-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Labor  Certification  Process  for  the 
Temporary  Employment  of  Aliens  in 
Agriculture  and  Logging  in  the  United 
States:  1995  Adverse  Effect  Wage 
Rates  and  Allowatile  Charges  for 
Agricultural  and  Logging  Workers' 
Meals 

AGENCY:  Emplo>'ment  Service. 
Employment  and  Training 
Administration.  Labor. 

ACTtON:  Notice  of  adverse  effect  wage 
rales  (AEWRs)  and  allowable  charges  for 
meals  for  1995. 


SUMMARY:  The  Director,  U.S. 
Employment  Service,  announces  1995 
adverse  effect  wage  rates  (AEWRs)  for 
employers  seeiung  nonimmigrant  alien 
(H-2A)  workers  for  temporary  or 
seasonal  agricultural  labor  or  services 
and  the  allowable  charges  employers 
seeking  nonimmigrant  alien  workers  for 
temporary  or  seasonal  agricultural  labor 
or  services  or  logging  work  may  levy 
upon  their  workers  when  they  provide 
three  meals  peir  day. 

AEWRs  are  the  minimum  wage  rates 
which  the  Department  of  Labor  has 
determined  must  be  offered  and  paid  to 
U.S.  and  ahen  workers  by  employers  of 
nonimmigrant  alien  agricultural  workers 
(H-2A  visaholdcrs)  AEWRs  are 
established  to  prevent  the  emplovTnent 
of  these  aliens 'from  adversely  affecting 
wages  of  similarly  emplojcd  U.S. 
workers. 

The  Director^  also  aimounces  the  new 
rates  which  covered  agricultural  and 
logging  employers  may  charge  their 
workers  for  three  daily  meals. 
EFFECTIVE  DATE  February  7.  1995. 
FOn  FURTHER  INFORMATION  CONTACT:  Mr. 
John  M.  Robinson.  Deputy  Assistant 
Secretary  for  Employment  and  Training. 
U.S.  Departmeat  of  Labor.  Room  N4700. 
200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Telephone: 
202-219-5257  [this  is  not  a  toll-fi^ 
number).  [l 

SUPPLEMENTARY  INFORMATION:  The 
Attorney  General  may  not  approve  an 
employer's  petidon  for  admission  of 
temporary  alien  agricultural  (H-2A) 
workers  to  perform  agricultural  labor  or 


services  of  a  temporary  or  seasonal 
nature  in  the  United  States  unless  the 
petitioner  has  applied  to  the  Department 
of  Labor  (DOL)  for  an  H-2A  labor 
certification.  The  labor  certification 
must  show  that  (1)  There  are  not 
sufficient  U.S.  workers  who  are  able, 
wilUng,  and  qualified  and  who  will  be 
available  at  the  time  and  place  needed 
to  perform  the  labor  or  services  involved 
in  the  petition;  and  (2)  the«mplQ>Tnent 
of  the  alien  in  such  labor  or  services 
will  not  adversely  affect  the  wages  and 
working  conditions  of  workers  in  the 
United  States  similarly  employed.  8 
U.S.C.  1101(a)(15)(H)(ii)(a),  1184(cJ,  and 
1188. 

DOL's  regulations  for  the  H-2A 
program  require  that  covered  employers 
offer  and  pay  their  U.S.  and  H-2A 
workers  no  less  than  the  applicable 
hourly  adverse  effect  wage  rate  (AEWR) 
20  CFR  655.102(b)(9);  see  also  20  CFR 
655.107.  Reference  should  be  made  to 
the  preamble  to  the  July  5, 1989.  final 
rale  (54  FR  28037),  which  explains  in 
great  depth  the  purpose  and  histor>'  of 
AEWRs.  DOL's  discretion  in  setting 
AEWRs,  and  the  AEWTR  computation 
methodology  at  20  CFR  655.107(a).  See 
also  52  FR  20496,  20502-20505  (June  1 
1987). 

A.  Adverse  Effect  Wage  Rates  (AEWRs) 
for  1995 

Adverse  effect  wage  rates  (AEWRs) 
are  the  minimum  wage  rates  which  DOL 
has  determined  must  be  offered  and 
paid  to  U.S.  and  alien  workers  by 
employers  of  nonimmigrant  (H-2A) 
agricultural  workers.  DOL  emphasizes, 
however,  that  such  employers  must  pav 
the  highest  of  the  AEWR.  the  applicable 
prevaihng  wage  or  the  statutory 
minimum  wage,  as  specified  in  the 
regulations.  20  CFR  655.102(b)(9). 
Except  as  otherwise  provided  in  20  CFR 
Part  655.  Subpart  B.  the  regionwide 
AEWR  for  all  agricultural  employment 
(except  those  occupations  deemed 
inappropriate  under  the  special 
circumstances  pro\'isions  of  20  CFR 
655.93)  for  which  temporary  alien 
agricultural  labor  (H-2A)  certification  is 
being  sought,  is  equal  to  fhe  annual 
weighted  average  hourly  wage  rate  for 
field  and  livestock  workers  (combined) 
for  the  region  as  published  annually  by 
the  U.S.  Department  of  Agriciilture 
(USDA  does  not  provide  data  on 
Alaska).  20  CFT?  655.107(a). 

The  regulation  at  20  CFR  655.107(a) 
requires  the  Director,  U.S.  Employment 
Service,  to  publish  USDA  field  and 
livestock  worker  (combined)  wage  data 
as  AEWRs  in  a  Federal  Register  notice. 
Accordingly,  the  1995  AEWRs  for  work 
performed  on  or  after  the  effective  date 


of  this  notice,  are  set  forth  in  the  table 
below: 

1995  Adverse  Effect  Wage  Rates 
(AEWRs) 


State 


1995 
AEWR 


Alat»ma 

Arizona  

Artcansas  ... 

CaMomia  .... 

CotofBdo 

Connecticut 

Delaware 

Florida 

Geofgia 

Hawaii 

Idaho 

Illinois 

IncSana 

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine  

Maryland 

Massactwisetts  .... 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  „.. 

Nevada  

New  Hampstiife  .. 

New  Jersey 

New  Mexico 

New  York  

North  Carolina  

North  Dakota  

Ohio  

Oklahoma  

Oregon 

Pennsylvania  

Rhode  Island  

South  Carolina 

South  Dakota 

Tennessee  

Texas  

Utah  „ 

VerrrxKit  

Virginia , 

Washington 

West  Virginia  „. 

Wisconsin  

Wyoming _ 


S5:66 
5.80 
5.19 
6.24 
5.62 
621 
5.81 
6.33 
5.66 
8.73 
5.57 
618 
618 
5  72 
5.99 
547 
5.19 
621 
5.81 
621 
5.65 
5.65 
5.19 
5.72 
5.57 
5.99 
562 
621 
5.81 
5.60 
621 
550 
5.99 
6.18 
5.32 
6.41 
581 
621 
5.66 
599 
547 
532 
5.52 
621 
5.50 
6.41 
5  47 
555 
5.57 


B.  Allowable  Meal  Chaigps 

Among  the  minimum  benefits  and 
working  conditions  which  DOL  requires 
employers  to  offer  their  alien  and  U.S. 
workers  in  their  appUcations  for 
temporary  logging  and  H-2A 
agricultural  labor  certification  is  the 
provision  of  three  meals  per  day  or  free 
and  convenient  cooking  and  kitchen 
facilities.  20  CFR  655.102(b)(4)  and 
655.202(b)(4).  Where  the  employer 
provides  meals,  the  job  offer  must  state 
the  charge,  if  any.  to  the  worker  for 
meals 
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DOL  has  published  at  20  CFR 
6.55.102(b)(4)  and  655.111(a)  the 
methodology  for  determining  the 
maximum  amounts  covered  H-2A 
agricultural  employers  may  charge  their 
U  S.  and  foreign  workers  for  meals.  The 
same  methodology  is  applied  at  20  CFR 
655.202(b)f4)  and  655.211(a)  to  covered 
H-2B  logging  employers.  These  rules 
provide  for  annual  adjustments  of  the 
previous  year's  allowable  charges  based 
upon  Consumer  Price  Index  (CPI)  data. 

Each  year  the  maximum  charges 
allowed' by  20  CFR  655.102(b)(4)  and 
655.202(b)(4)  are  changed  by  the  same 
percentage  as  the  twelve-month  percent 
change  in  the  CPI  for  all  Urban 
Consumers  for  Food  (CPI-U  for  Food) 
between  December  of  the  year  just  past 
and  December  of  the  year  prior  to  that. 
Those  regulations  and  20  CFR 
655.111(a)  and  655.211(a)  provide  that 
the  appropriate  Regional  Administrator 
(RA).  Employment  and  Training 
Administration,  may  permit  an 
employer  to  charge  workers  no  more 
than  a  higher  maximum  amount  for 
providing  them  with  three  meals  a  day, 
if  justified  and  sufficiently  documented. 
Each  year,  the  higher  maximum 
amounts  permitted  by  20  CFR 
655.111(a)  and  655. 211  (a)  are  changed 
by  the  same  percentage  as  the  twelve- 
month percent  change  in  the  CPI-U  for 
Food  between  December  of  the  year  just 
past  and  December  of  the  year  prior  to 
that.  The  regulations  require  the 
Director,  U.S.  Employment  Service,  to 
make  the  aimual  adjustments  and  to 
cause  a  notice  to  be  published  in  the 
Federal  Register  each  calendar  year, 
announcing  annual  adjustments  in 
allowable  charges  that  may  be  made  bv 
covered  agricultural  and  logging 
employers  for  providing  three  meals 
daily  to  their  U.S.  and  alien  workers. 
The  1994  rates  were  published  in  a 
notice  on  F"ebruary  4.  1994  at  59  PR 
5444. 

DOL  has  determined  the  percentage 
change  between  December  of  1993  and 
Decnmber  of  1994  for  the  CPI-U  for 
Food  was  2.4  percent. 

Accordingly,  the  maximum  allowable 
charges  under  20  CFR  655.102(b)(4). 
655.202(b)(4),  655.111,  and  655.211 
were  adjusted  using  this  percentage 
change,  and  the  new  permissible 
charges  for  1995  are  as  follows:  (1)  For 
20  CFR  655.102(b)(4)  and  655.202(b)(4), 
the  charge,  4f  any.  shall  be  no  more  than 
$6.97  per  day,  unless  the  RA  has 
approved  a  higher  charge  pursuant  to  20 
CFR  655.111  or  655.211(b);  for  20  CFR 
655.111  and  655.211,  the  RA  may 
permit  an  employer  to  charge  workers 
up  to  $8.71  per  day  for  providing  them 
with  three  meals  per  day,  if  the 
employer  justifies  the  charge  and 


submits  to  the  RA  the  documentation 
required  to  support  the  higher  charge. 

Signed  at  Washington,  DC,  this  20th  day  of 
januan,'  1995. 

lohn  M.  Robinson. 

Deputy  Assistant  Secretary  for  Employment 
and  Training. 

[FR  Doc.  95-2964  Filed  2-6-95;  8;45  am] 
BILLING  CODE  4S10-30-M 

[General  Administration  Letter  No.  1-95] 

Procedures  for  H-2B  Temporary  Labor 
Certification  in  Nonagricultural 
Occupations 

AGENCY:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Notice. 

SUMMARY:  The  Employment  and 
Training  Administration  (ETA). 
Department  of  Labor  has  issued  General 
Administration  Letter  (GAL)  No.  1-95 
that  transmits  to  State  and  Regional 
Offices  revised  procedures  for 
processing  H-2B  temporary  labor 
certification  applications  in 
nonagricultural  occupations,  including 
revised  standards  for  determining  the 
temporary  nature  of  a  job  under  the 
H-2B  classification.  The  revised 
procedures  and  standards  replace:  (1) 
GAL  10-84,  Subject:  Procedures  for 
Temporary  Labor  Certifications  in 
Nonagricultural  Occupations,  issued 
April  23,  1984;  (2)  GAL  10-84,  Change 
1,  Subject:  Revised  Standards  for 
Determining  the  Temporary  or 
Permanent  Nature  of  a  Job  Offer  Made 
in  Conjunction  With  an  Application  for 
Nonagricultural  Temporary  Labor 
Certification,  issued  August  21,  1989; 
and  (3)  General  Administrative  Letter 
No.  10-84.  Change  2.  Subject:  Handling 
of  Temporary  Labor  Certification 
Applications  for  Boilermakers,  issued 
May  9,  1990. 

GAL  1-95  is  published  below  for  the 
information  of  all  interested  parties. 
DATES:  GAL  1-95  was  issued  on 
November  10.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Denis  Gruskin.  Senior  Specialist, 
Division  of  Foreign  Labor  Certifications. 
Employment  and  Training 
Administration,  Room  N-4456,  200 
Constitution  Avenue  N\V.,  Washington, 
DC  20210.  Telephone  (202)  219-4369 
(this  is  not  a  toll-free  number). 

Signed  at  Washington.  DC,  this  7th  day  of 
December  1994. 
lohn  M.  Robinson. 

Deputy  Assistant  Secretanfor  Employment 
and  Training. 

Directive:  General  Administration  L»'tter  No. 
1-95 


To:  All  State  Employment  Security  Agencies 

From:  Barbara  Ann  Farmer,  Administrator  for 
Regional  Management 

Subject:  Procedures  for  H-2B  Temporar>' 
l^bor  Certification  in  Nonagricultural 
Occupations  • 

Classification:  ES/Nonag. 

Correspondence  symbol:  TEES 

Date:  Nov.  10,  1994 

1.  Purpose.  To  transmit  revised  procednn-s 
for  processing  H-2B  temporary  labor 
cerlifii.ation  applications  in  nonagricultural 
occupations,  including  revised  standards  for 
determining  the  temporary  nature  of  a  job 
under  the  H-2B  classification. 

2.  References.  Title  20  CFR  Parts  652  and 
655,  8  Cl-'K  214.2(h).  48  FR  2587,  GAL  10- 
84. 

3.  Background.  The  H-2B  visa 
classification  applies  to  aliens  coming 
temporarily  to  the  U.S.  to  jjerform 
nonagricultural  work  of  a  temporarj'  or 
seasonal  nature,  if  U.S.  workers  capable  of 
performing  such  service  or  labor  cannot  be 
found  in  the  United  States.  The  H-2B  visa 
classification  requires  a  temporan,'  labor 
certification  from  the  Secretary  of  Labor 
advising  the  Immigration  and  Naturalization 
Ser\  ice  (INS)  whether  or  not  U.S.  workers 
capable  of  perfomiing  the  temporar\'  services 
or  labor  are  available  and  whether  or  not  the 
alien's  employment  will  adversely  affect  the 
wages  and  worlcing  conditions  of  "similarly 
employed  U.S.  workers,  or  a  notice  that  sur  h 
certification  cannot  be  made,  prior  to  filing 
an  H-2B  visa  petition  with  INS. 

The  attached  procedures  are  intended  to 
c  larify  and  update  DOL  procedures  for 
processing  applications  for  temporary  labor 
certification  and  to  incorporate  INS  standards 
for  determining  the  temporary  nature  of  a  job 
opportunity  under  the  H-2B  classification. 
They  do  not  apply  to  applications  filed  on 
behalf  of  aliens  in  the  entertainment  indiisin. 
and  in  professional  team  sports.  Tliese 
procedures  replace:  »■ 

•  General  Administration  Letter  No.  Ut- 
84:  Procedures  for  Temporary'  Labor 
Certifications  in  Nonagricultural  Occupations 
(Issued  4/23/84); 

•  General  Administration  Letter  .No.  10- 
84.  Change  1:  Revised  Standards  for 
Determining  the  Temporary  or  Permanent 
Nature  of  a  )ob  Offer  Made  in  Conjunction 
With  an  Application  for  Nonagricultural 
Temporarv  Labor  Certification  (Issued  8/21/ 
89);  and 

•  General  Administration  Letter  No.  1!)- 
B4.  Change  2:  Handling  of  Temporary  Labor 
Certification  Applications  for  Boilermakers 
(Issued  5/9/90). 

4.  Action  Required.  SESA  Administrators 
are  required  to  provide  the  attached 
procedures  to  appropriate  staff,  and  instruct 
that  they  be  followed  in  processing  H-2B 
applications. 

5.  Inquiries.  Inquiries  should  be  directed  to 
the  appropriate  Regional  Certifying  Officer 

6.  Attachments.  Procedures  for  H-2B 
Temporary  Labor  Certification  in 
Nonagricultural  Occupations. 

Res(  issions:  GAL  Nos.  10-84;  10-84,  Ch.  1: 

10-84.  Ch.  2 
Expiration  Dale:  December  31,  1995 
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Procedures  for  H-2B  Temporary  Labor 
Certification  in  Nonagricultural  Occupations 


ll 


I.  General 

A.  An  H-2B  temporary  nonagricultural 
worker  is  an  alien  who  is  coming  temporarily 
to  the  U.S.  to  perform  temporary  services  or 
labor  if  qualified  U.S.  workers  capable  of 
performing  such  services  or  labor  are  not 
available,  and  whose  employment  will  not 
adversely  affect  the  wages  and  working 
conditions  of  similarly  employed  U.S. 
workers. 

B.  Immigration  end  Naturalization  Service 
(INS)  regulations  at  8  CFR  214.2(h)(6) 
establish  requirements  for  the  H-2B  visa 
classification.  INS  regulations  require:  (1) 
That  the  H-2B  petitioner  be  a  U.S.  employer, 
or  the  authorized  representative  of  a  foreign 
employer  having  a  location  in  the  Untied 
States;  and  (2)  that  the  employer  apply  for 
temporary  labor  certification  with  the 
Department  of  Labor  (DOL)  prior  to  filing  a 
petition  with  INS  to  classify  an  alien  as  an 
H-2B  worker  in  all  areas  of  the  United  States, 
except  the  Territory  of  Guam.  In  Guam,  an 
employer  must  apply  to  the  Governor  of 
Guam  for  an  H--2B  temporary  labor 
certification. 

C.  A  temporary  labor  certification  is  advice 
from  the  Secretary  of  Labor  to  INS  on 
whether  or  not  U.S.  workers  capable  of 
performing  the  temporary  services  or  labor 
are  available  and  whether  or  not  the  alien  s 
employment  will  adversely  affect  the  wages 
and  working  conditions  of  similarly 
employed  U.S.  workers.  The  INS  is  not 
bound  by  DOL's  certification  or  notice  that 
certification  cannot  be  made. 

D.  DOL  regulations  at  20  CF"R  655  Subpart 
A— LaborCerfification  Process  for  Temporar>- 
Employment  in  Occupations  Other  Than 
Agriculture.  Logging,  or  Registered  Nursing 
in  the  United  States  (H-2B  Workers)  govern 
the  labor  certification  process  for  temporary 
employment  in  the  U.S.  under  the  H-2B  visa 
classification.  Thay  require  that  DOL, 
through  the  appropriate  Regional 
Administrator  of  the  Employment  and 
Training  Administration,  issue  a  temporary 
labor  certification  if  it  finds  that  qualified 
persons  in  the  U.S.  are  not  available  and  that 
the  terms  of  employment  will  not  adversely 
affect  the  wages  and  working  conditions  of 
similarly  employed  workers  in  the  U.S.  In 
making  its  finding,  DOL  considers  such 
matters  as  the  employer's  attempts  to  recruit 
U.S.  workers  and  the  appropriateness  of  the 
wages  and  working  conditions  offered,  and 
the  policies  for  the  U.S.  Employnment  Service 
sot  forth  at  20  CFR  652  and  20  CFR  655. 
subparts  A.  B  and  C. 

E.  This  document  clarifies  and  updati^ 
procedures  issued  by  ETA  in  General 
Administration  Letter  (GAL)  10-84  and 
Changes  1  and  2.  to  carry  out  responsibilities 
of  making  labor  certification  determinations 
pursuant  to  regulations  at  8  CFR  214.2(h)(6) 
and  20  CFR  655.  subpart  A.  It  conforms  DOL 
standards  for  detemnining  the  temporary 
nature  of  a  job  offer  under  the  H-2B 
classification  with  those  of  INS  and  modifies 
DOL  recruitment  requirements  to  provide  for 
a  more  effective  test  of  the  labor  market  for 
available  U.S.  workers.  These  procedures  do 
not  apply  to  applications  filed  on  behalf  of 


aliens  in  the  entertainment  industry  and  in 
professional  team  sports. 

n.  Standards  for  Determining  the  Temporary 
Nature  of  a  lob  Offer  Under  the  H-2B 
Classification 

A.  A  job  opportunity  is  temporary  under 
the  H-2B  classification  if  the  employer's 
need  for  the  duties  to  be  performed  is 
temporary,  whether  or  not  the  underlying  job 
is  permanent  or  temporary.  As  a  general  rule, 
the  period  of  the  employer's  need  must  be  1 
year  or  less,  although  there  may  be 
extraordinary  circumstances  where  the  need 
may  be  for  longer  than  1  year.  The  labor 
certification  application  may  be  filed  for  up 
to.  but  not  exceeding.  12  months.  If  there  art. 
unforeseen  circumstances  where  the 
employer's  need  exceeds  1  year,  a  new 
certification  is  required  for  each  period 
beyond  1  year. 

Temporary  employment  should  not  be 
confused  with  part-time  employment  which 
does  not  qualify  for  temporary  (or 
permanent)  labor  certification. 

B.  The  employer's  need  for  the  services  or 
labor  shall  be  either:  (1)  A  one-time 
occurrence;  (2)  a  seasonal  need;  (3)  a 
peakload  need;  or  (4)  an  intermittent  need 

1 .  One-time  Occurrence 

The  employer  must  establish:  (1)  that  it  has 
not  employed  workers  to  perform  the 
services  or  labor  in  the  past;  and  (2)  that  it 
will  not  need  workers  to  perform  the  services 
or  labor  in  the  future,  or  that  it  has  an 
emplovment  situation  that  is  otherwise 
permanent,  but  a  tempora-fy  event  of  short 
duration  has  created  the  need  for  a  temporary- 
worker. 

2.  Seasonal  Need 

The  employer  must  establish  that  the 
ser\'ice  or  labor  is  traditionally  tied  to  a 
season  of  the  year  by  an  event  or  pattern  and 
is  of  a  recurring  nature.  The  employer  must 
specify  the  period(s}  of  time  during  each  year 
in  which  it  does  not  need  the  services  or 
labor.  The  employment  is  not  seasonal  if  the 
period  during  which  the  services  or  lab)or  is 
needed  is  unpredictable,  subject  to  change,  or 
considered  a  vacation  period  for  the 
employer's  permanent  employees 

3.  Peakload  Need 

The  employer  must  establish  thyt  it 
regularly  employs  permanent  workers  to 
perform  the  services  or  labor  at  the  place  of 
employment  and  its  needs  to  supplement  its 
permanent  staff  on  a  temporarj'  basis  due  to 
a  seasonal  or  short-term  demand  with 
temporary  employees  who  will  not  become  a 
part  of  the  regular  operation. 

4.  Intermittent  Need 

The  employer  must  establish  that  it  has  not 
employed  permanent  or  full-time  workers  to 
perform  the  services  or  labor,  but 
occasionally  or  intermittently  needs 
temporary  workers  for  short  periods, 

m.  Filing  Instructions 

A.  An  employer  that  wants  to  use  foreign 
workers  for  temporary  employment  must  file 
a  temporary  labor  certification  application 
with  the  State  Employment  Security  Agency 
(SESA)  serving  the  area  of  emploj-menl. 


B.  Every  temporary  application  shall 
include: 

*  1.  An  original  and  one  copy  of  Form  ETA 
750.  Part  A,  the  offer  of  employ-ment  portion 
of  the  Application  for  Alien  Employment 
Certification  form  signed  by  the  employer. 
Part  B,  Statement  of  Qualifications  of  Alien, 
is  not  required. 

2.  Documentation  of  any  efforts  to  recruit 
U.S.  workers  the  employer  may  have  made 
before  filing  the  application. 

3.  A  statement  explaining  why  the  jol) 
opportunity  is  temporary  and  why  (he 
employer's  need  for  the  work  to  be  done 
meets  the  standard  of  either  a  one-time 
occurrence,  a  seasonal  need,  a  peakload 
need,  or  an  intermittent  need. 

C.  To  allow  for  enough  recruitment  of  U.S. 
workers  and  enough  processing  time  by  State 
and  Regional  Offices,  the  State  Eraplo\Tnent 
Security  Agency  (SESA)  shall  advise  ' 
employers  to  file  requests  for  temporary-  tabor 
certification  at  least  60  days  before  the  labor 
certification  is  needed  in  order  to  receive  a 
timely  determination. 

D.  Unless  the  Certifying  Officer  sp.-r.iries 
otherwise,  the  SESA  should  return  to 
employers  requests  for  temporary  latior 
certification  filed  more  than  120  days  before 
the  worker  is  needed  and  advise  them  to 
refile  the  application  no  more  than  120  days 
before  the  worker  is  needed.  This  is 
necessary  since  the  availabilify  of  temporary 
U.S.  workers  changes  over  short  periods  of 
time  and  an  adequate  test  of  the  labor  market 
cannot  be  made  for  a  longer  period. 

E.  More  than  one  alien  may  be  requested 
on  an  application  if  they  are  to  do  the  same 
type  of  work  on  the  same  terms  and 
conditions,  in  the  same  occupation,  in  the 
same  area(s)  of  employment  during  the  same 
period.  However,  the  number  requested  may 
not  exceed  the  actual  number  of  job 
openings.  The  number  of  openings  the 
employer  intends  to  fill  must  also  be 
specified  in  the  advertisement  and  the  job 
order  required  in  section  IV  of  these' 
instructions. 

F.  If  the  employers  agent  files  the 
application,  the  employer  must  sign  tlit: 
"authorization  of  agent  "  statement  on  ilu; 
Application  for  Alien  Eniployment 
Certification  which  authorizes  the  agent  to 
act  on  the  employers  behalf.  1  he  employer 
is  fully  responsible  for  die  accuracy  of  all 
representations  made  by  the  agent  on  the 
employer's  behalf  An  attorney  must  file  a 
Notice  of  Appearance  (Form  G~2R}  naming 
the  attorneys  clier,t(s). 

G  If  extraordinary  circumstances  establish 
a  need  that  requires  the  ser\ices  of  the  alien 
beneficiary  for  more  than  a  year,  a  new 
application  must  be  filed  (see  secifon  II. A). 
However,  in  no  instance  may  the  time  for 
which  a  particular  job  be  certified  exceed  .i 
unbroken  years. 

H.  When  the  job  opportunity  requires  the 
work  to  be  done  in  more  than  one  location, 
the  application  must  include  the  itinerary  of 
locations  and  dates  of  work  in  each  location. 
Such  applications  will  be  filled  with  the 
SESA  having  jurisdiction  over  the  area  whe.'o 
the  employment  will  begin 

rv.  State  Job  Service  Processing 

A  Upon  receii  iiig  a  request  for  temporjry 
labor  certification,  die  SESA  shall  review  tlie 
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job  offer  for  completeness.  A  job  offer 
containing  a  wage  below  tlie  prevailing  waga 
for  such  employment  in  the  local  area  is 
inappropriate  and  would  adversely  affect  the 
wages  of  similarly  employed  U.S.  workers. 
The  SESA  shall  determine  the  prevailing 
wage,  guided  by  the  regulations  at  20  CFR 
656.40. 

B.  If  the  job  offer  is  less  than  full-time,  or 
contains  unduly  restrictive  job  requirements, 
or  has  terms  and  conditions  of  employment 
which  otherwise  inhibit  the  effective 
recruitment  and  consideration  of  U.S. 
workers  for  the  job,  the  SESA  shall  advise  the 
employer  to  correct  the  deficiencies  before 
commencing  the  recruitment. 

C.  The  SESA  shall  prepare  a  job  order, 
using  the  information  on  the  application,  and 
place  it  into  the  regular  ES  system  for  10 
days.  During  this  period,  the  SESA  should 
refer  qualified  applicants  who  walk-in  and 
those  in  its  active  files. 

D.  The  employer  shall  advertise  the  job 
opportunity  after  filing  the  application,  in  u 
newspaper  of  general  circulation  for  3 
consecutive  days  or  in  a  professional,  trade 
or  ethnir  publication,  whichever  is  mpst 
appropriate  for  the  occupation  and  most 
likely  to  bring  responses  from  U.S.  workers. 
The  advertisement  shall: 

1.  Identify  the  employer's  name  and  direct 
applicants  to  report  or  send  resumes  to  the 
SESA  for  referral  to  the  employer; 

2.  Include  SESA  identification  number  and 
the  complete  name  and  address  of  the  SESA. 

3.  Describe  the  job  opportunity  with 
particularity,  including  the  duration  of  the 
emplo\inent: 

4.  State  the  rate  of  pay,  which  shall  not  be 
bflow  prevailing  wage  for  the  occupation: 

5.  Offer  prevailing  working  conditions: 

6.  State  the  employer's  minimum  job 
requirements; 

7.  Offer  wages,  terms,  and  conditions  of 
emploNTTient  which  are  not  less  favorable 
than  those  offered  to  the  alien  and  are 
consistent  with  the  nature  of  the  occupation, 
activity,  and  industry. 

E.  The  employer  shall  document  that 
unions  and  other  recruitment  sources, 
appropriate  for  the  occupation  and 
customan.  in  the  industry,  were  unable  to 
refer  qualified  U.S.  workers. 

F.  The  employer  shall  provide  the  SES.A 
the  "tearsheets"  (for  each  day  the 
advertisement  was  published]  from  the 
publication  in  which  the  advertisement 
appeared  and  written  results  of  all 
recruitment  which  must: 

1.  Identify'  each  recruitment  source  by 
name: 

2.  State  the  name,  address,  and  telephone 
number  and  provide  resumes  (if  submitted  to 
the  employer)  of  each  U.S.  worker  who 
applied  for  the  job;  and 

3.  Explain  the  lawful  job-related  reasons 
for  not  hiring  each  U.S.  worker. 

G.  After  the  recruitment  period,  the  SESA 
shall  send  the  application,  results  of 
recruitment,  prevailing  wage  findings,  and 
other  appropriate  information  to  the  regional 
certifving  officer. 

V.  Temporal^-  Labor  Certification 
Determinations 

A.  The  certifying  officer  shall  determine 
whether  to  grant  the  temporary-  latmr 


certification,  or  to  issue  a  notice  that  such 
certification  cannot  he  made  based  on 
whether  or  not: 

1.  U.S.  workers  are  available  for  the 
temporary'  employment  opportunity. 

a.  The  certifying  officer,  in  judging  if  a  U.S. 
worker  is  available  for  the  temporary 
employment  opportunity,  shall  determine 
from  documented  results  of  the  employer's 
and  SESA's  recruitment  efforts,  if  there  are 
other  appropriate  sources  of  workers  where 
the  employer  should  have  recruited  or  may 
recruit  U.S.  workers.  If  further  recruitment  is 
required,  the  application  should  be  returned 
to  the  SESA  with  specific  instnictions  for  the 
additional  recruitment. 

b.  To  determine  if  a  U.S.  worker  is 
available,  the  certifying  officer  shall  consider 
U.S.  workers  living  or  working  in  the  area  of 
intended  employment,  and  may  also  consider 
U.S.  workers  who  are  willing  to  move  from 
elsewhere  to  take  the  job  at  their  own 
expense,  or  at  the  employer's  expense,  if  the 
prevailing  practice  among  employers  who 
employ  workers  in  the  occupation  is  to  pay 
such  relocation  expenses. 

c.  The  certifying  officer  shall  consider  a 
U.S.  worker  able  and  qualified  for  the  job 
opportunity  if  the  worker,  by  education, 
training,  experience,  or  a  combination 
thereof,  can  perform  the  duties  involved  in 
the  occupation  as  customarily  performed  by 
other  U.S.  workers  similarly  employed  and  is 
willing  to  accept  the  specific  job  opportunity. 

d.  To  determine  if  U.S.  workers  are 
available  for  job  opportunities  that  will  be 
performed  in  more  than  one  location, 
workers  must  he  available  in  each  location  on 
dates  specified  by  the  employer. 

2.  The  employment  of  the  alien  will 
adversely  affect  wages  and  working 
conditions  of  U.S.  workers  similarly 
employed.  To  determine  this,  the  certifying 
officer  shall  consider  such  things  as  labor 
market  information,  special  circumstances  of 
the  industry,  organization,  and/or 
occupation,  the  prevailing  wage  rate  for  the 
occupation  in  the  area  of  intended 
emplovinent.  and  prevailing  working 
conditions,  such  as  hours  of  work. 

3.  The  job  opportunity  contains 
requirements  or  conditions  which  preclude 
consideration  of  U.S.  workers  or  which 
otherwise  prevent  their  effective  recruitment, 
such  as: 

a.  The  employment  opportunity  is 
represented  as  temporarv'  and  the  Department 
of  Labor  t)€lieves  it  can  and  should  be  offered 
to  U.S.  workers  on  a  permanent  basis. 

b.  A  permanent  certification  was  issued  to 
an  employer  for  the  same  job  opportunity. 

c.  The  job  opportunity  is  vacant  because 
the  former  occupant  is  on  strike  or  locked  out 
in  the  course  of  a  labor  dispute  involving  a 
work  stoppage  or  the  job  is  at  issue  in  a  labor 
dispute  involving  a  work  stoppage. 

d.  The  job  opportunity's  terms,  conditions, 
and/or  occupational  environment  are 
contrary  to  Federal,  State,  or  local  law. 

e.  The  employer  has  no  location  within  the 
U.S.  to  which  U.S.  worker  can  he  referred 
and  hired  for  employment. 

f.  The  employer  will  not  pay  a  wage  or 
salary-  for  the  job  to  he  performed. 

g.  The  job's  requirements  are  unduly 
restrictive. 


h.  The  employer  has  not  recruited  US 
workers  according  to  DOL  policies  and 
procedures. 

B.  If  the  Certifying  Officer  issues  a  notice 
that  a  certification  cannot  be  made,  the  notice 
shall: 

(1)  Detail  the  reasons  why  certification 
cannot  be  made: 

(2)  Address  the  availability  of  U.S.  workers 
in  the  occupation,  and  the  prevailing  wages 
and  working  conditions  of  U.S.  workers  in 
the  occupation;  and 

(3)  Indicate  the  specific  DOL  policies 
which  were  to  be  followed. 

C.  If  the  Certifj'ing  Officer  issues  a 
temporary  labor  certification,  it  shall  l>e  for 
the  duration  of  the  temporary  employment, 
opportunity,  not  to  exceed  12  months.  If 
extraordinary  circumstances  establish  a  need 
that  require  the  alien  beneficiary  for  more 
than  1  year,  a  new  application  must  be  filed. 
However,  in  no  instance  can  the  time  for 
which  a  particular  job  may  be  certified 
exceed  3  unbroken  years. 

D.  The  date  on  the  temporary  labor 
certification  shall  be  the  beginning  and 
ending  dates  of  certified  employment  and  the 
date  certification  was  granted.  "The  beginning 
date  of  certified  employment  may  not  t»e 
earlier  than  the  date  certification  was 
granted. 

VI.  Document  Transmittal 

A.  After  making  a  temporary  latxjr 
certification  determination,  the  certifying 
officer  shall  notify-  the  employer,  in  WTifing. 
of.the  determination. 

B.  If  the  labor  certification  is  granted,  the 
certifying  officer  shall  send  the  certified 
application  containing  the  official  temporary- 
labor  certification  stamp,  supporting 
documents,  and  completed  "Temporary 
Determination  Form  to  the  employer  of.  if 
appropriate,  the  employer's  agent  or  attorney. 
The  Temporary  Determination  Form  shall 
indicate  that  the  employer  should  submit  all 
documents  together  with  the  employer's 
petition  to  the  appropriate  INS  office. 

C.  If  a  notice  is  issued  that  certification 
cannot  he  made,  the  certifying  officer  shall 
return  one  copy  of  the  Application  for  Alien 
Employment  Certification  form,  supporting 
documents,  and  completed  Temporary 
Determination  Form  to  the  employer,  or.  if 
appropriate,  to  the  employer's  agent  or 
attorney.  The  Temporary  Determination 
Form  shall  indicate  the  bases  on  which  the 
decision  was  made  not  to  issue  a  temporary 
labor  certification,  and  shall  advise  the 
employer  of  the  right  to  appeal  to  the  INS. 

VII.  Appeal  of  a  Notice  That  a  Certification 
Cannot  Be  Made 

A.  The  finding  by  the  certifying  officer, 
that  a  certification  cannot  be  made,  is  the 
final  decision  of  the  Secretary  of  Labor.  There 
is  no  provision  for  reconsideration  or  appeal 
of  the  decision  within  DOL.  Administrative 
appeal  of  such  a  finding  must  be  made  to 
INS,  as  set  forth  below,  or  the  employer  may 
file  a  new  application. 

B.  Under  the  Act  and  regulations  of  INS. 
DOL's  role  is  only  advisory.  The  Attorney 
General  has  the  sole  authority  for  the  final 
approval  or  denial  of  a  petition  for  temporary 
alien  employment.  The  employer  can  submit 


countervailing  evidence  to  INS,  according  to 
8  C.F.R.  214.2(h)(6)(IV)(E).  that  qualified 
persons  in  the  U.S.  are  not  available,  that 
wages  and  working  conditions  of  U.S. 
workers  will  not  be  adversely  affected,  and 
the  Department  of  Labor's  employment 
polities  were  observed. 

VIII.  Validity  of  Temporary  Labor 
Certifications 

A.  A  temporary  labor  certification  is  valid 
only  for  the  number  of  aliens,  the  occupation, 
the  area  of  employment,  the  specific  activity, 
the  period  of  time,  and  the  employer 
specified  in  the  certification. 

B.  A  temporary  labor  certification  is 
limited  to  one  employer's  specific  job 
opportunity:  it  may  not  be  transferred  from 
one  employer  to  another. 

IX.  Applications  Requiring  Special 
Processing 

A.  Aerospace  Engineers 

If  the  temporary  labor  certification 
application  is  for  an  aerospace  engineer,  the 
SESA  shall: 

1.  Take  a  job  order  on  all  aerospace 
engineer  certification  requests. 

2.  Require  the  employer  to  advertise  in  a 
newspaper  or  appropriate  engineering 
publication.  Advertisements  shall  describe 
wages,  terms,  and  conditions  of  emplo\Tnent 
and  shall  not  identify  the  employer,  but  shall 
direct  applicants  to  send  resumes  to  the  local 
Job  Service  for  neferral  to  the  employer. 
Results  of  ads  must  be  documented. 
Advertising  copy  should  include  the 
elenients  specified  in  section  IV.  D.  above, 
and  indicate  the  same  wages,  education, 
working  conditions,  and  location  of  work  as 
that  in  the  application  for  alien  employment 
and  on  the  order  taken  by  the  SESA. 

3.  Require  employers  to  offer  laid-off 
engineers  reemploy.ment  before  applying  for 
labor  certification. 

4.  Ensure  that  all  applications  for  alien 
employment  certification  from  contract 
engineering  firms  identify  the  user  aerospace 
companies  and  specify  where  the  aliens  will 
work. 

5.  Ensure  that  a  copy  of  the  aliens 
proposed  contract  accompanies  all  contract 
engineering  firm  certification  requests. 

6.  Place  into  interstate  clearance  all  alien 
certification  job  orders  for  aerospace 
engineers  and  related  occupations. 

7.  Process  the  application  according  to 


of  these  procedures,  as 


parts  II,  III,  and  IV 
appropriate, 

H.  Construction  1 1  trkers 
1.  General 

Unions  representing  construction  workers 
in  the  same  or  substantially  equivalent  job 
classification  as  those  for  which  labor 
certification  is  requested  shall  be  contacted 
to  determine  availability  of  U.S.  workers 
when  SESAs  receive  requests  for  10  or  more 
workers  in  the  same  occupation  for  the  same 
employer  at  any  one  tim.e  or  within  a  6- 
month  period. 

The  Human  Resources  Development 
Institute  (HRDI)  is  the  employment  and 
training  arm  of  th?  AFL-CIO;  it  serves  as  a 
centralized  liaison  between  the  Department 
of  Labor  and  individual  unions  in  providing 


labor  market  information  in  skilled  trades  in 
order  to  make  an  informed  labor  certification 
determination. 

2.  Procedures 

a.  The  SESA  should  process  the 
application  according  to  parts  II.  Ill  and  IV 
of  these  procedures. 

b.  The  SESA  shall  advise  the  employer  to 
obtain,  from  the  union  local,  a  letter 
describing  the  availability  of  qualified  U.S. 
workers  for  the  position  offered  to  the  alien. 

c.  Before  making  a  determination, 
certifying  officers  should  contact,  by  fax  or 
telephone,  the  Executive  Director.  Human 
Resources  Development,  815-16th  Street. 
NW..  Washington.  DC  20006.  and  send  the 
following  information  for  each  application: 

(1)  Name  and  address  of  company 
requesting  certification; 

(2)  Location  of  work  site: 

(3)  Local  number  and  name  of  the  union, 
if  known; 

(4)  Dates  of  any  prior  certifications 
requested  by  company; 

(5)  Total  number  of  aliens  requested: 

(6)  Duration  of  employment  of  aliens; 

(7)  Job  classification,  special  qualifications 
and  wage  offered; 

(8)  Assistance  offered  to  aliens  (subsistence 
housing,  other);  and 

(9)  Reasons  for  requesting  alien  labor, 
d.  If  HRDI  knows  of  available  U.S.  workers. 

they  will  provide  this  information  to  the 
certifying  officer,  along  with  the  name  of  the 
appropriate  local  for  the  employer  to  contact. 
If  no  response  is  received  within  5  days  of 
the  request,  a  determination  will  be  made  on 
information  in  the  file. 


C.  Boilermakars 
1-  General 

On  occasion,  boilermakers  must  be  brought 
into  the  U.S.  on  an  emergency  basis.  Such 
emergencies  are  generally  precipitated  by 
unscheduled  outages  in  utility,  petro- 
chemical and  paper  industries.  Because  of 
special  considerations  involved  with 
boilermakers  when  there  is  an  emergency 
situation,  it  was  decided  that  the  most 
efficient  and  effective  way  to  process 
applications  for  boilermakers  in  emergency 
situations  would  be  to  centralize  their 
handling  in  the  National  Office. 
2.  Procedures 

a.  Labor  certifications  for  boilermakers  in 
emergency  situations  are  to  be  sent  directly 
to  National  Office  for  processing.  The  address 
is:  U.S.  Department  of  Labor,  Employment 
and  Training  Administration.  Division  of 
Foreign  Labor.  Certifications.  200 
Constitution  Avenue.  N.W..  Room  .N-445G. 
Washington.  D.C.  20210. 

b.  Labor  certification  applications  for 
boilermakers  during  nonemergency 
situations  should  be  processed  according  to 
parts  II.  III.  and  IV  of  these  procedures. 

IFR  Doc.  95-2965  Filed  2-6-95;  8:45  ami 
BILUNG  CODE  4$10~3fr-M 


Notice  of  Attestations  Filed  by 
Facilities  Using  Nonimmigrant  Aliens 
as  Registered  Nurses 

AGENCY:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  that  have  subniittod 
attestations  (Form  ETA  9029  and 
explanatory  statements)  to  one  of  four 
Regional  Offices  of  DOL  (Boston, 
Chicago,  Dallas  and  Seattle)  for  the 
purpose  of  employing  nonimmigrant 
alien  nurses.  A  decision  has  been  made 
on  these  organizations'  attestations  and 
they  are  on  file  with  DOL. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the  U.S. 
Employment  Service,  Employment  and 
Training  Administration,  Department  of 
Labor,  Room  N-4456,  200  Constitution 
Avenue  NW..  Washington.  D.C.  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration.  Department  of  Labor. 
The  address  of  such  offices  are  found  in 
many  local  telephone  directories,  or 
may  be  obtained  by  writing  to  the  Wage 
and  Hour  Division.  Employment 
Standards  Administration.  Department 
of  Labor.  Room  S-3502.  200 
Constitution  Avenue  NW..  Washincton 
DC.  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  Attestation  Process: 
Chief.  Division  of  Foreign  Labor 
Certifications.  U.S.  Employment 
Service.  Telephone:  202-219-5263  (this 
is  not  a  toll-free  number). 

Regarding  the  Complaint  Process: 
Questions  regarding  the  complaint 
process  for  the  H-IA  nurse  attestation 
program  will  be  made  to  the  Chief.  Farm 
Labor  Program.  Wage  and  Hour 
Division.  Telephone:  202-219-7605 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOLJ  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  Ihe 
law  also  requires  that  these  foreign 
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nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-IA  visa  petitions  for 
bringing  nonimmigrant  registered 
nurses  to  the  United  States.  26  U.S.C. 
1101(a)(15)(H)(i)(a)  and  1181(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  Parts 
655,  Subpart  D,  and  29  CFR  Part  504. 
(January  6.  1994).  The  Employment  and 
Training  Administration,  pursuant  to  20 
CFR  655.310(c),  is  publishing  the 
following  list  of  facilities  which  have 
submitted  attestations  which  have  been 


accepted  for  filing  and  those  which  have 
been  rejected. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 
requested  foreign  nurses  for  their  staff. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required 
to  make  the  attestation  and 
documentation  available.  Telephone 
numbers  of  the  facilities'  chief  executive 
officer  also  are  listed  to  aid  public 
inquiries.  In  addition,  attestations  and 
explanatory  statements  (but  not  the  full 
supporting  documentation)  are  available 


for  inspection  at  the  address  for  the 
Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facility's  activities  under  the  attestation, 
such  complaint  must  be  filed  at  the 
address  for  the  Wage  and  Hour  Division 
of  the  Employment  Standards 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

Signe(i  at  Washington.  DC,  this  12th  day  of 
January  1995. 

lohn  M.  Robinson. 

Deputy  Assistant  Secretary.  Employn}ent  and 
Training  Administration. 


Division  of  Foreign  Labor  Certifications.  Health  Care  Facility  Attestations 

[Form  ETA-9029J 


CEO-name/taality  name/address 


State 


Action  date 


ETA  REGION  1 
11/28/94  TO  12/04/94 


Admin.  Michael  Konig,  Union  Square  Nursing  Center,  533  Camtxidge  Street,  Allston  MA  617-782-2053 

ETA  CONTROL  NUMBER— 1/216069  ACTION— ACCEPTED 
Marilyn  Baader,  Grouse  Irving  Memorial  Hospital,  736  Irving  Avenue,  Syracuse  NY  13210  315-470-7523 

ETA  CONTROL  NUMBER— 1/216071  ACTION— ACCEPTED 


ETA  REGION  1 
12/19/94  to  12/25/94 


12/02/'94 
12/02/94 


Kailasti  Gupta,  Hill  Top  Care  Center,  Hook  Mountain  Road,  Pine  Brook,  NJ  07058  201-227-1330 

ETA  CONTROL  NUMBER— 1/216313  ACTION— ACCEPTED 
Lester  M.  Bomstein,  Newark  Beth  Israel  Medical  Center ,201  Lyons  Avenue,  Newark  NJ  07112  201-926-7000 

ETA  CONTROL  NUMBER— 1/216259  ACTION— ACCEPTED 
Elizabeth  Ann  Maloney,  St.  Elizabeth  Hospital,  225  Williamson  Street,  Elizatieth,  NJ  07207  908-527-5329 

ETA  CONTROL  NUMBER— 1/216367  ACTION— ACCEPTED 
Kenneth  Jewell,  Gentech  Providers,  Inc.,  234  5th  Avenue,  4th  Floor,  New  York,  NY  10001   212-213-0473 

ETA  CONTROL  NUMBER— 1/216258  ACTION— ACCEPTED 

ETA  REGION  10 
. 12/05/94  TO  12/11/94 


Amy  Handscom,  HiBhaven  San  Francisco  CA,  1359  Pine  Street,  San  Francisco,  CA  94109  415-673-8405 

ETA  CONTROL  NUMBER— 10/205987  ACTION— ACCEPTED 
Sr.  Mary  McMahon,  Oakwood  Religkxjs  of  Sacred  Heart,  140  Valparaiso  Avenue,  Atherton,  CA  94027  415-323- 
8343. 

ETA  CONTROL  NUMBER— 10/205908  ACTION— ACCEPTED 
Kakleep  S.  Brar,  Stat  Medical  Services,  Inc.,  6430  Sunset  Boulevard  Suite  1207,  Hollywood.  CA  90028,  213-465- 
1 1 34. 

ETA  CONTROL  NUMBER— 10/205984  ACTION— ACCEPTED 


ETA  REGION  10 
12/12/94  TO  12/18/94 


Tim  Howard,  Mesa  General  Hospital  Medkal  Ctr,  515  North  Mesa  Drive,  Mesa,  AZ  85201   602-844-4151 

ETA  CONTROL  NUMBER— 10/205956  ACTION— ACCEPTED 
Steve  Barker,  Centinela  Hosprtal  Medical  Center,  555  East  Hardy  Street,  Inglewood,  CA  90307  310-419-8620 

ETA  CONTROL  NUMBER— 10/205986  ACTIOI^^ACCEPTED 
Amy  Handscom,  HiUhaven  Fair  Oaks  Healthcare  Ctr,  8845  Fair  Oaks  Boulevard,  Carmichael,  CA  95608,  617-861- 

ETA  CONTROL  NUMBER— 10/205988  ACTION— ACCEPTED 


ETA  REGION  10 
12/19/94  TO  12/25/94 


12/15/94 
12/15/94 
12/15/94 


Jeaneen  Hartline,  Safford  Care  Center,  1933  Peppertree  Drive,  Safford,  AZ  85546  602-428-4910 

ETA  CONTROL  NUMBER— 10/206035  ACTION— ACCEPTED 
Sharon  Dudtey,  St  Luke's  MedkaJ  Hospital,  1800  E.  Van  Buren.  Phoenix,  AZ  85006  602-251-8336 

ETA  CONTROL  NUMBER— 10/206034  ACTION— ACCEPTED 
Beverly  Heberden,  Belmont  Grand  ConvaJescent  Hosp,  1730  Grand  Avenue,  Long  Beach,  CA  90804,  310-930- 


AZ 
AZ 
CA 


12/19/94 
12/19/94 
12/20/94 
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jIVISION  OF  FOREIGN  UOOR  CERTIFICATIONS.  HEALTH  CARE  FACILITY  ATTESTATIONS-Continued 

(Form  ETA-9029] 


ceO-name'facility  name/address 


ETA  CONTROL  NUMBER— 10/206147  ACTION— ACCEPTED 
Namnj^Pueble,  CJS  Nursing  Services.  1415  West  Garvey  Avenue  Suite  101.  West  Covina.  CA  91790.  818-854- 

ETA  CONTROL  NUMBER— 10/205051  ACTION— ACCEPTED 
Ulysses  Baniga.  Cloverleaf  Healthcare  Center.  275  North  San  Jacinto  Hemet  CA  92343  90Q-fi'iR-q44 1 

ETA  CONTROL  NUMBER-1 0/206231  ACTION-ACCEPTED  909-658-9441  

^'JS-g^SO.'^''"'"""  ^°"""^  ""'"^  Rehabilitation  Center.  340  South  Alvarado  Street.  Los  Angeles.  CA  90057.  213- 

ETA  CONTROL  NUMBER— 10/206071  ACTION— ACCEPTED 

'^nTA'csrRorsB^rs  '''^--  ^^"'^  ^-'  ^'  ''^'-  ^^^^^^0 

'nT^S?R?)TN'SrR-S^^^^^^^^  '^'^  ^°^'  ^—  CA  90505,  31C^326-2161   . 

"'"'^T^it'm^^S.'Sil-^^^^^^  

^^6^9^7^^fu:  •'"'^^-^'^"'^  ^^"^^'"9  Source.  17199  West  Bernardo  Drive  Suite  A-108.  San  Diego.  CA  92127, 

ETA  CONTROL  ISIUMBER-1 0/2061 67  ACTION-ACCEPTED 
Tom  B^  OngN  Ridgewood  Care  Center.  809  Fremont  Avenue,  Los  Altos,  CA  94024  415-941-5255 

ETA  CONTROL  NUMBER-1 0'206050  ACTION-ACCEPTED  

Victoria  Jefferson  Salinas  Care  Center,  637  East  Romie  Lane,  Salinas,  CA  93901   408^24-0687 

ETA  CONTROL  NUMBER-10/205218  ACTION-ACCEPTED  .  "uo^^^-UbH/  

^982-9U?"^^"'"""'  ^^"'^^'^  '°'  '""^  ^"^^"^'  ''°^  ^^"'^'"^  ^^'^^'  ^"''«  300.  San  Francisco.  CA  94111.  415- 

ETA  CONTROL  NUMBER-1 0206 188  ACTION-ACCEPTED 
Dr^R^olando  Atiga.  M.D..  Tri-City  Urgent  Care  Center.  408  West  Baseline  Road.  Glendora.  CA  91740.  81&-914- 

ETA  CONTROL  NUMBER-1 0/206058  ACTION-ACCEPTED 

Suwaran  Brar,  White  Cap  Nursing  Agency,  2500  Marconi  Avenue.  Suite  108,  Sacramento,  CA  95821.  916-484- 

ETA  CONTROL  NUMBER— 10/206146  ACTION— ACCEPTED 
Joseph  O-GradyO'Grady-Peyton  International  USA.  470  Atlantic  Avenue.  Boston  MA  022i0  617^82-5655 

ETA  CONTROL  NUMBER-1 0/206047  ACTION-ACCEPTED  


State 


CA 

CA 
CA 

CA 
CA 
CA 
CA 

CA 
CA 
CA 

CA 

CA 
CA 
CA 

MA 


ETA  REGION  10 
l2/26,'94TO01'01/95 


Chetan  P.  Tann$,  Calexico  Hospital,  450  Birch  Street,  Caiexico  CA  92231   6l9-235-?n? 
ETA  CONTROL  NUMBER-1 0/206253  ACTION-ACCEPTED  •  biy-^Jt>-2132 


CA 


ETA  REGION  5 
12/05/94  TO  12/11/94 


'"'"''''^TiiZ'HOL^T^^^^^^  '^  ^°°^^'  202-269-7000 

''^eVa  COr^So?'Si,n'^'^^^^^^^  "^-  ^^-9°'  '^  «°«^«'  3^2-33^^00  

^S)^^"^''  ^^"  ^^"^  ^^^"^  ^^'^  ^^"'^''  '^^^   ^  '^^"^  C°"^  '^^®""«'  C^s'3'  ^^^^-  "-  60014-3434.  81^55- 

ETA  CONTROL  NUMBER— 5/234239  ACTION— ACCEPTED 
Michael  Filippo  Fox  Rwer  Pavilion  Ltd  Partnership.  400  East  New  York  Street.  Aurora.  IL  60505.  708-897-6714 

ETA  CONTROL  NUMBER— 5/234226  ACTION— ACCEPTED  "o-oa^-o/ .«  

"'  ^''^cl^^1^u"^^^-^i^,\^Sl.^^EA'^-  <='-5°-  '^  ™«°-  3.2-«^2626  J 

"'TT\°cONTH6LSl.SkR"4l4"&?A'?^^^^  "^^  "'^='°''-  "■  "^'  8'"3^3.2 

Lon  DeBoer.  Menorah  House.  26715  GreenfieW,  Southfield.  Ml  48076  810-557-0050 

ETA  CONTROL  NUMBER-5/234137  ACTION-ACCEPTED  

Velma  Farris.  Alpha  Manor  Nursing  Home.  440  E.  Grand  Blvd.,  Detroit  Ml  48207  313-579-2900 

ETA  CONTROL  NUMBER-5/234139  ACTION-ACCEPTED  '      "*^='  "^^''"^  

Paul  Tirjan,  Quaker  Health,  Inc.,  80  West  Lancaster  Avenue,  Devon,  PA  19333,  215-688-6335 


DC 


IL 


IL 


IL 


IL 


IL 


IL 


IL 


IL 


Ml 


Ml 


PA 


Action  date 


12/19/94 

12/19/94 
12/20  94 

12/23,94 
12/20,-94 
12  20/94 
12/20,'94 

12/ 19  "94 
12/20/94 
12/20/94 

12/1 9'£; 

12,20  91 

12/19/9: 
12/21/5:4 

12/19  s: 


1227'94 


:  2  07,94 
12/07,94 
12,'07,'94 

12/07  94 
12/07/94 
12/07'94 
12/07  94 
12/07.-94 
120794 
1205  94 
1205  94 
12  07.'94 
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Division  of  Foreign  Labor  Certifications,  Health  Care  Facility  Attestations— Continued 

[Form  ETA-9029] 


CEO-name/facility  name/address 


ETA  CONTROL  NUMBER— 5/234206  ACTION— ACCEPTED 


State 


ETA  REGION  5 
12/12/94  TO  12/18/94 


Charlene  Wells,  Peterson  Park  Health  Care  Center,  6141  N.  Pulaski.  Chicago,  IL  60646,  312-478-2000 

ETA  CONTROL  NUMBER— 5/234542  ACTION— ACCEPTED 
Orlando  Morales,  Grand  Park  Surgical  Center,  Inc.,  1479  E.  84th  Place,  Mernllville.  IN  46410.  219-738-2828 

ETA  CONTROL  NUMBER-5/234543  ACTION— ACCEPTED 
Joseph  Dismorxj,  Woodnnont  Healthcare  Center,  11  Dairy  Lane,  Fredericksburg,  VA  22404,  703-371-9414  .... 

ETA  CONTROL  NUMBER— 5/234478  ACTION— ACCEPTED 


ETA  REGION  5 
12/19/94  TO  12/25/94 


Barbara  Rohrbach.  Embassy  Care  Center,  555  West  Kahler  Road.  Wilmington,  IL  60481-1527.  815-476-2200  .... 

ETA  CONTROL  NUMBER— 5/234894  ACTION— ACCEPTED 
Bill  Brotzman,  Maplewood  Care  Inc.,  50  North  Jane  Drive,  Elgin.  IL  60123,  708-697-3750  

ETA  CONTROL  NUMBER— 5/234895  ACTION— ACCEPTED 
Ken  Deardorff,  St.  Patrick's  Residence.  1400  Brookdale  Road.  Naperville.  IL  60563.  708-416-6565  

ETA  CONTROL  NUMBER— 5/234891  ACTION— ACCEPTED 
Betty  Down.  Meridian  Nrsing  Cntr  Multi-Medical.  7700  York  Road.  Towson,  MD  21204,  410-821-5500 

ETA  CONTROL  NUMBER— 5/234893  ACTION— ACCEPTED 
Cynthia  Cieciwa.  Medilodge  of  Howell,  1333  W.  Grand  River,  Howell.  Ml  48843.  517-548-1900 

ETA  CONTROL  NUMBER— 5/234925  ACTION— ACCEPTED 
Becky  M.  Radford,  Jefferson  Surgk;al  Clinic.  Inc.,  1234  Franklin  Road,  S.W.,  Roanoke,  VA  24016,  703-345-1561 

ETA  CONTROL  NUMBER— 5/234928  ACTION— ACCEPTED 


ETA  REGION  5 
12/28/94  TO  01/01/95 


Paule  Levadas,  Acadia  Health  Professionals  Inc.,  3007  M  Street,  NW.,  Suite  301A.  Washington,  DC  20007,  202- 
337-6928. 
ETA  CONTROL  NUMBER— 5/235068  ACTION— ACCEPTED 
Douglas  Shepherd,  National  Rehabilitation  Hospital,  102  Irving  Street,  NW,  G-050.  Washington.  DC  20010  202- 
877-1680. 

ETA  CONTROL  NUMBER— 5/235070  ACTION— ACCEPTED 

Sandra  Bell.  Dauphin  Manor.  1205  S.  28th  Street,  Harrisburg,  PA  17111,  717-558-1000 

ETA  CONTROL  NUMBER— 5/235073  ACTION— ACCEPTED 


ETA  REGION  6 
12/05/94  TO  12/11/94 


Ms.  Charlotte  Butts,  Boulevard  Manor  Nursing  Center,  2839  S.  Seaaest  Blvd..  Boynton  Beach,  FL  33435.  407-732- 
2464. 
ETA  CONTROL  NUMBER— 6/223242  ACTION— ACCEPTED 

Mr.  Bob  A.  Dodd,  East  Pasco  Medical  Center,  7050  Gall  Boulevard.  Zephyrhills.  FL  33541.  813-788-0411 

ETA  CONTROL  NUMBER— 6/223244  ACTION— ACCEPTED 
Mr.  Gary  S.  Cooke.  Evergreen  Woods  Health  Center.  7045  Evergreen  Woods  Trail.  Springhill,  FL  346C8.  904-596- 
8371. 
ETA  CONTROL  NUMBER— 6/223311  ACTION— ACCEPTED 
Mr.  Dennis  W.  O'Leary.  Mariner  Health  Care  of  Port  Orange.  5600  Victoria  Gardens  Blvd..  Port  Orange.  FL  32127 
904-760-7773. 

ETA  CONTROL  NUMBER— 6/223326  ACTION— ACCEPTED 
Ms.  Ella  Wilson.  Presbyterian  Nursing  Center.  1919  Lakeland  Hills  Blvd..  Lakeland.  FL  33805.  813-688-5612 

ETA  CONTROL  NUMBER— 6/223239  ACTION— ACCEPTED 
Fe  A.  Hanvivatpong,  Ultimate  Care,  Inc.,  131  South  Federal  Highway  Suite  4,  Boca  Raton,  FL  33432,  407-496- 
7993. 

ETA  CONTROL  NUMBER— 6/223243  ACTION— ACCEPTED 
Mr.  Joseph  O'Grady.  OGrady-Peyton,  Intemational,  470  Atlantk:  Avenue,  Boston,  MA  02210,  617-482-5655 

ETA  CONTROL  NUMBER— 6/223483  ACTION— ACCEPTED 
Mr.  Claude  Harbarger,  St.  Dominic-Jackson  Memorial  Hosp.,  969  Lakeland  Drive.  Jackson,  MS  39216-4699  601- 
364-6734, 
ETA  CONTROL  NUMBER— 6/223240  ACTION— ACCEPTED 
Mr.  Phillip  L.  Coppage,  Healthsouth  Dallas  Rehab  Institute,  9713  Harry  Hines  Blvd..  Dallas,  TX  75220-5498,  214- 
358-6000. 

ETA  CONTROL  NUMBER— 6/223484  ACTION— A'CCEPTED 
Mr.  Wendell  H.  Baker,  Jr.,  Matagorda  County  Hospital  District,  1115  Avenue  G,  Bay  City,  TX  77414,  409-245-6383 

ETA  CONTROL  NUMBER— 6/223350  ACTIOrJ— ACCEPTED 
Mr.  John  Mims,  McAllen  Medical  Center— UHS.  301  West  Expressway  83,  McAllen,  TX  78503,  210-632-4000 

ETA  CONTROL  NUMBER— 6/223245  ACTION— ACCEPTED 
Ms.  Pam  Kennedy,  Panola  Nursing  Home.  501  Cottage  Road.  Carthage.  TX  75633.  903-693-7141  
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FL 
FL 

FL 

FL 
FL 

MA 
MS 

TX 

TX 
TX 
TX 


Action  date 


12/14/94 
12/14/94 
12/12/94 


12/22/94 
12/22/94 
12/22.'94 
12/22/94 
12/22/94 
12/22/94 


12/28/94 
12/28/94 
12/28/94 


12/07/94 

12/07/94 
12/07/94 

12/07/94 

12/'07/94 
12/07/94 

12/07/94 
12/07/94 

12/07/94 

12/07/94 
12/07/94 
12/07/94 
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D^ISION  OF  FOREIGN  UBOR  CERTIFICATIONS.  HEALTH  CARE  FACILITY  ATTESTAT.ONS-Continued 

[Form  ETA-9029] 


CEO-name'factHty  name/address 


ETA  CONTROL  NUMBER-6/223241  ACTION-ACCEPTED  '  ' 

""  '^\'0OrT7^%J^^^^1^^Z^^^^  °-9°-  ^'  ^aso.  TX  79^2.  91^546-2810  

"^-  rTA?^ON^RO?SM^B?R^S\^^^^^^^^^^^^^  '^  '^^^-  ^^^^^^^^  

Mr^  H^ry  C.  McClam.  Jr.,  W.lson  County  Memonal  Hosprtal,  1301  Hosp.tal  Blvd..  Floresvitle.  TX  78. 14.  210-39:^- 

ETA  CONTROL  NUMBER-6/223485  ACTION-ACCEPTED 


ETA  REGION  6 
12/12/94  TO  12/18/94 


State 


TX 
TX 

TX 


"mi^r"-  ^""  ^^^  "°™  "'*  '8"«'-  '*■=  =   f=*'«  "■S-'way.  fW  S,.  Ucle.  FL  M952.  W- 
ETA  CONTROL  NUMBER— 6J223504  ACTION— ACCEPTED 

*'  ssfioraeir^^^fasg-AiViSJ^'Ac^crp/s"'-  -^  ^"-  ™^«»^«' •. 

"  'iTA^S'AjrLV.lM'Sin&Sl^A-Sf.t^A^ST'^o"-'  ="^"™^'  "<=  ^»^-  '°-"^-'^™ 

;  l7r^^'f^^'ZSS^^?r:Si,^^^e'^l^''-'^^  «  ^'^^.M.ss.  „»-.s«,3e 

s£SZmS:  •""*"  """^'=  ^'""""-  "  °-  "^  ^^-  «"  ««'«  '-«"«  NE..  A««w„»,e.  NM  8r,25. 
ETA  CONTROL  NUMBER-6/2J3555  ACTION-ACCEPTED 
"■  '^'^iS!Zi:^^^i^^^^°,o^5^:il^^,'^'^  O-'-  '>"-.  OK  '»^.  «0«24-3«A    ,  ■ 

Mr.  Erik  Stumpff.  Four  Seasons  Nursing  CU.'Durant   PO   Box  1*5' 7    i9i:j  Pn,„  c:»,o^„^  n         o  ^ 

405-924-1302-  ^u>ani,  r.u.  BOX  15.  /-,  1212  rour  Seasons  Dnwe.  Durant.  OK  74702 

ETA  CONTROL  NUMBER-5/223639  ACTION-ACCEPTED 

"'  i'S.s^«stii'Si^f2Ss>  :c°riKSb'S'Ti'D^^-  "^"  °"  "^«-  «'^"^^«» 

"'  l?AST"RStS§|?.5SS^'ic'T?CN'°'ASI?;Er  =^'  °'"'-  "^'^^  «  ""'  «"'^"'» 

'°%  s;?+^r™si'^Kisrs;;ic™T,o"rrca^E"'  ^"-  ==  ^"™-  «»-"^'=» 

"WS™"  ■"  "**■  '"""^ '""''  "^  »  ""'""S  '='■■■  '2'"  Ea^-^o  <"■«•  s^g--..  TX  re.55, 2.0-379- 

ETA  CONTfldL  NUMBER— 6/223573  ACTION— ACCEPTED 
"  '^^"a  CC^?6raB%'R°-^?2^TA?T?orA^^^^^^^  '^  ''^^^  ^^^^^^^    

"  ^A  is:^^T^iiss^2fi^?s^s^:s^^^^,  ^-  ---  -  ^^-.  8,7-2.3-7510 

""E?;^s^^«6rsiE'n;#S2T^^^^^^ 

"  '^A  ^roraEtss-^^A^sK^cc??^^^      ''  '''''■  ^^^--^^«^« 

^'  ''sToO^'S6\!T&S:^r^i^,'^^^^^  ^  '5601.  903-753^1,  .._.„ 

""    E^A ^'c^^llSSkT^^^'^^',^;^^^^^  ^---  ^^  '^^03.  9d^567-.l69  : 

'^''  E^  ^T?f^."S^r:^_^,o'^^^^^^^  '^^°  ^°"  ^°a^-  P'^-  ^  75075.  214-596-7930 

ETA  CONTROL  NUMBER— 6/223624  ACTION— ACCEPTED  ' 

CT^  ^nS!S!:;."*"^9e  Oaks.  1 1 12  Gibbir»  Road,  Arlington.  TX  7601 1  81 7-261  -6881 

ETA  CONTROL  NUMBER-6,'223627  ACTION-ACCEPTED  '^bi-btJSl    

l^rHTo^.f^l!^^^^  ^^  ^^  Thunderbird  Lane.  Piano.  TX  75075  21 4^22-22 '4 

ETA  CONTROL  NUMBER-6-'223626  ACTION-ACCEPTED  <^':-^'^'*  

JH  ^;.^"*"'  *^entage  Place.  825  West  Kearney.  Mesqute  TX  75149  2i4-6a8-76fifi 

ETA  CONTROL  NUMBER-6/223625  ACTION-ACC^b  2'4-688-7668 

■  V^  ^J^^-  *^eritage  Village.  1111  Rockingham  Dnve  Richardson  TX  75080  9i4  j-ii-flft-*-* 

ETA  CONTROL  NUMBER-6/223623  ACTIOf^ACCEPTED  "  2'^-23l-8833 

Mr.  Neal  M.  EHwtt.  Heritage  Western  Hills.  8001  Western  Hats  Road.  Fort  Worth.  TX  76108.  817-246^953  tx 
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12/07/94 
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12^14/94 
12/14/94 
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12'14/94 

12' 14/94 
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12' 14,94 
12' 14/94 
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12'14/94 

12'14'94 
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12/14.'94 
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12/14,'94 
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Division  of  Foreign  Labor  Certifications,  Health  Care  Facility  Attestations— Continued 

[Form  ETA-9029) 


CEO-name/facllity  name/address 


ETA  CONTROL  NUMBER— 6/223619  ACTION— ACCEPTED 
Mr.  Neal  M.  Elliott.  Horizlon  Nursing  Center-Mt.  Pleasa,  2003  North  Edwards,  Mt.  Pleasant.  TX  75455,  903-572- 
5511. 

ETA  CONTROL  NUMBER— 6/223622  ACTION— ACCEPTED 
Mr.  NeaJ  M.  Elliott,  Horizon  Assisted  Living,  2007  North  Edwards,  Mt.  Pleasant.  TX  75455,  903-572-8123 

ETA  CONTROL  NUMBER— 6/223634  ACTION— ACCEPTED 
Mr.  Don  Ciulla,  North  Texas  Medical  Center,  1800  North  Graves  Street,  McKlnney,  TX  75069,  214-548-3000 

ETA  CONTROL  NUMBER— 6/223642  ACTION— ACCEPTED 
Ms.  Merlita  A.  Velasquez.  Nursing  Resource,  Inc..  10927  Mayfield  Road,  Houston,  TX  77043,  713-468-7374   . . 

ETA  CONTROL  NUMBER— 6/223640  ACTION— ACCEPTED 
Sr.  Elizabeth  Dubicka,  St.  Francis  Nursing  Home,  630  W.  Woodlawn.  San  Antonio,  TX  78212.  210-736-3177 

ETA  CONTROL  NUMBER— 6/223572  ACTION— ACCEPTED 
Mr.  Neal  M.  Elliott.  Sun  Valley  Health  Care  Center.  2204  Pease  Street,  Harlingen.  TX  78550,  210-425-2812     .. . 

ETA  CONTROL  NUMBER— 6/223621  ACTION— ACCEPTED 
Mr.  Neal  M.  Elliott,  The  Village  at  Valley  Inn,  1040  FM  802.  Brownsville.  TX  78521,  210-546-7378 

ETA  CONTROL  NUMBER— 6/223620  ACTION— ACCEPTED 
Mr.  Neal  M.  Elliott,  Winterhaven.  6534  Steubner-Airline.  Houston.  TX  77091,  713-692-5317  .  .    . 

ETA  CONTROL  NUMBER— 6/223618  ACTION— ACCEPTED 


State 


TX 

TX 
TX 

TX 
TX 
TX 
TX 
TX 


Action  date 


12'14/94 

12/14/94 
12/14/94 
12/14/94 
12/14.'94 
12/14/94 
12/14,-94 
12/14/94 


ETA  REGION  6 
12/26/94  TO  01/01/95 


Mr.  Stuart  Ricker,  Old  Court  Nursing  Center,  163  Stratford  Court  Suite  205,  Winston-Salem.  NC  27103  410-922- 
3200. 

ETA  CONTROL  NUMBER— 6/223728  ACTION— ACCEPTED 
Ms.  Vicki  Ohiemeier,  Sierra  Health  Center-Pilot  Point,  208  N.  Prairie.  Pilot  Point,  TX  76258.  817-686-5507  . 

ETA  CONTROL  NUMBER— 6/223726  ACTION— ACCEPTED 
Ariel  Malixi,  The  Genesis  Rehabilitation  System,  8831  Long  Point,  Suite  101,  Houston.  TX  77055.  713-^65-4231 

ETA  CONTROL  NUMBER— 6/223850  ACTION— ACCEPTED 
Mr.  Bob  S.  Ellzey,  Val  Verde  County  Hospital  District,  801  Bedell  Avenue.  Del  Rio,  TX  78840,  210-775-8566     . . . 

ETA  CONTROL  NUMBER— 6/223879  ACTION— ACCEPTED 


12/29/94 

12/29/94 
12./30/94 
12/29/94 


|FR  Doc.  95-2966  Filed  2-6-95:  8:45  am] 

BILUNO  CODE  4510-30-P 

LEGAL  SERVICES  CORPORATION 

Funding  Availability  for  Law  School 
Civil  Clinical  Programs 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Announcement  of  Requests  for 
Proposals. 

SUMMARY:  The  Legal  Services 
Corporation  (LSC  or  Corporation)  is 
accepting  applications  for  its  twelfth 
consecutive  Law  School  Civil  Clinical 
Program  (LSCCP)  grant  competition.  For 
academic  year  1995-96.  Congress  has 
appropriated  $1,435  million  for  law 
school  clinics.  The  purpose  of  this  grant 
competition  is  to  expand  relationships 
between  legal  services  programs  and 
law  schools  in  meeting  the  challenges  of 
equal  access  to  justice. 

All  grants  will  be  awarded  pursuant 
to  the  authority  conferred  on  LSC  by 
Sections  1006(a)(1)(B)  and  1006(a)(3)  of 
the  Legal  Services  Corporation  Act  of 
1974.  as  amended  (LSC  Act).  Grant 
hinds  for  the  1995-96  LSCCP  will  be 
distributed  on  a  one-time,  non-recurring 
basis.  Grant  awards  will  be  made  in 
amounts  of  up  to  $100,000;  however. 


LSC  may  consider  larger  grants  under 
exceptional  circumstances.  Grant  terms 
will  be  for  a  period  of  one  year  and 
grant  activities  must  commence  by 
September  30. 1995. 

DATES:  Grant  proposals  must  be  received 
by  the  Office  of  Program  Services  by 
5:00  p.m.  (EST)  on  March  10. 1995. 

ADDRESSES:  Law  School  Civil  Clinical 
Program.  Office  of  Program  Services. 
Attention:  Janice  P.  White.  Legal 
Services  Corporation,  750  First  Street. 
NE,  11th  Floor,  Washington,  DC  20002- 
4250. 

FOR  APPLICATIONS  OR  FURTHER 
INFORMATION  CONTACT:  Janice  P.  White, 
Office  of  Program  Services,  (202)  336- 
8924. 

SUPPLEMENTARY  INFORMATION:  Since 
1984,  the  Corporation  has  conducted  a 
law  school  clinical  grant  competition. 
LSC  believes  that  new  and  innovative 
collaborative  approaches  must  be 
developed  to  meet  the  challenges  of 
equal  access  to  justice  in  the  1990's. 

The  broad  goals  of  the  1995-96 
LSCCP  are  to: 

1.  Increase  collaboration  between  law 
schools  and  legal  services  programs; 

2.  Encourage  law  schools  to  become 
more  involved  in  addressing  the  legal 
problems  of  the  poor; 


3.  Develop  among  law  students  an 
awareness  of  legal  issues  affecting  low- 
income  people  and  appropriate 
advocacy  skills  to  address  those  issues; 

4.  Encourage  law  students  to  pursue 
careers  in  legal  services  and  other 
public  interest  areas;  and 

5.  Assist  legal  services  programs, 
through  summer  fellowships,  in 
identifying  potential  legal  services 
attorneys. 

The  1995-96  LSCCP  will  be 
administered  under  two  categories:  (1) 
Legal  Services  Summer  Fellowships; 
and  (2)  Innovative  Clinical  Programs. 

Under  the  Legal  Services  Summer 
Fellowships  category,  law  students  will 
be  placed  in  a  legal  services  program  for 
a  summer  with  appropriate  training  and 
supervision,  while  also  receiving 
academic  credit  or  fulfilling  law  school 
pro  bono  requirements.  Special 
consideration  will  be  given  to  rural 
programs;  programs  serving  an 
underserved  or  special  population; 
programs  with  a  low  number  of 
minority  staff  attorneys;  programs  that 
have  an  existing  collaborative  effort 
with  a  local  law  school  clinic;  and 
programs  that  will  develop  a 
collaborative  relationship  with  local  law 
school  clinics,  in  furtherance  of  the 
grant  application. 


LSC  recognizes  that  many  ideas  could 
iniprove  the  law  school's  relationship 
with  the  legal  services  community,  but 
may  not  fit  in  the  above  category.  Thus, 
under  the  InnovaUve  Clinical  Programs 
Category,  the  Corporation  encourages 
new  and  innovative  approaches  to  legal 
services  delivery  that  are  not  currently 
being  provided  by  law  school  clinics  or 
legal  services  programs.  These 
innovative  projects  must  show  a  close 
collaboration  between  the  law  school 
clinic  and  the  legal  services  program. 
Such  programs  could  be  on  either  a 
local,  state  or  national  level.  In  addition, 
under  this  category,  LSC  is  soliciUng 
applications  from  law  schools  with  an 
established  mandatory  pro  bono 
program  or  seeking  a  substantial 
expansion- of  its  voluntary  pro  bono 
program. 

Eligibility:  (1)  All  law  schools  and 
consortia  of  law  schools  that  are 
currently  accredited  by  the  American 
Bar  Association  or  accredited  for 
purposes  of  bar  admission  by  the  state 
bar  associations  of  the  states  in  which 
the  law  schools  are  located  are  eligible 
to  apply;  (2)  any  LSC-funded  legal 
services  program  is  eligible  to  apply; 
and  (3)  any  501(c)(3)  oi^ganization  with 
the  capability  to  oversee  a  summer 
fellowship  proeram  is  eligible  to  apply 

No  1995-96  LSCCP  grant  funds,  in 
any  category,  may  be  used  to  fund 
conferences  or  research  projects.  This 
limitation  does  not  restrict  funds  being 
used  for  research  related  to 
representation  or  advocacy  on  behalf  of 
eligible  clients.  The  application  should 
demonstrate  that  existing  law  school  or 
legal  services  program  support  for  law 
school  clinical  efforts  will  be  continued, 
and  that  any  LSC  funds  granted  will  be 
used  solely  for  new  or  expanded 
operations. 

Awards  Process 

Grant  proposals  will  be  carefully 
evaluated  by  an  advisory  panel  of  peer 
reviewers  from  the  law  school 
community,  the  legal  services 
community,  the  client  community  and 
LSC  staff.  Awards  will  be  based  on  the 
merit  of  the  proposal  and  the  extent  to 
which  it  meets  the  goals  of  the  LSCCP 
An  applicant  may  submit  a  grant 
proposal  for  one  categorj-  only. 

1.  Proposed  Collaboration 

The  applicant  should  detail  the 
proposed  working  relationship  between 
the  law  school  clinic  and  the  legal 
services  program  that  will  be  involved 
in  the  project.  If  such  collaboration  is 
not  an  aspect  of  the  proposal,  the 
applicant  should  detail  the  efforts  that 
were  made  to  secure  such  collaboration 
and  why  they  were  unsuccessful. 


2.  Project  Goals  and  Objectives 

The  applicant  should  set  forth  the 
project's  goals  and  objectives,  which 
will  be  reviewed  in  terms  of  the  quality 
of  the  proposed  project,  evidence  of  the 
client  need  to  be  served,  and  the  long- 
terra  benefits  to  the  organization  and  the 
legal  services  community. 

3.  Applicant's  Capability  to  Accomplish 
Objectives 

The  applicant  should  detail  its 
structure  and  staffing,  past  history  with 
similar  activities,  and  other  work  on 
behalf  of  the  low-income  individuals. 
Qualifications  and  experience  of  project 
participants  and  staff  should  be 
disclosed.  A  timetable  for 
implementation  of  the  project  should 
also  be  included. 

4.  Community  Involvement  and 
Support 

The  appUcant  should  state  how  the 
proposed  activity  will  complement 
existing  legal  services  delivery  provided 
in  its  area.  The  extent  to  which  a 
cooperative  effort  exists  among  law 
schools,  legal  services  programs, 
community  groups,  local  courts,  and  bar 
associations  should  be  described. 
Current  letters  of  support  or  other 
evidence  of  support  may  be  included 
v%ith  the  proposal. 

5.  Project  Feasibility 

The  apphcant  should  address  the 
reasonableness  of  the  proposed  costs  in 
terms  of  the  benefits  to  be  derived  and 
the  relationship  to  the  project's  overall 
goals. 

Daled:  February  2.  19P5. 

Leslie  Q.  Russell, 

Assistant  to  the  Director.  Office  ofProgmin 
Sen'ices. 

IFR  Doc.  95-3040  Filed  2-t>-95;  8:45  am] 
Bi;.U*iG  CODE  7050-01 -P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Council  on  the  Humanities; 
Meeting 

February  1. 1995. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
L.  92-463,  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 
in  Washington.  DC  on  February  16-17 
1995. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National     ^ 
Endowment  for  the  Humanities  with 
respect  to  policies,  programs,  and 
procedures  for  carrying  out  his 


functions,  and  to  review  applications  for 
financial  support  and  gifts  offered  to  the 
Endowment  and  to  make 
recommendations  thereon  to  the 

Chairman. 

The  meeting  will  be  held  in  the  Old 
Post  Office  Building,  1100  Pennsylvania 
Avenue.  NW..  Washington.  DC.  A 
portion  of  the  morning  and  afternoon 
sessions  on  February  16-17.  1995.  will 
not  be  open  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code  because  the  Council  will  consider 
information  that  may  disclose:  Trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential;  information 
of  a  personal  nature  the  disclosure  of 
which  will  constitute  a  clearly 
unwarranted  invasion  of  pe.'sonal 
privacy;  and  information  the  disf  losure 
of  which  would  significantly  lr■..^tIate 
implementation  of  proposed  agtnry 
action.  I  have  made  this  determination 
under  the  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority 
dated  July  19.  1993. 

The  agenda  for  the  sessions  on 
February  16.  1995.  will  be  as  follows: 

8:30-9:00  a.m  Coffee  for  Council  Members- 
Room  527 

Committee  Meetings 

(Open  to  the  Public)  Policy  Discussion 

9  00-10:00  am.  Education  Proerarm— Room 
M-14 
Public  Programs — Room  415 
Research  Programs— Room  M07 
Challenge  Grants/Presenafion  and  Access 

&  Interdivisjonal  Technologv— Room  315 
Federai-State  Partnership— Room  507 
1000  a.m.  until  Adjourned.  (Closed  to  th*- 
PublicJ  Discussion  of  specific  grant 
applications  before  the  Council 
The  rooming  session  on  Februa,-v  17, 1995. 
will  convene  at  10:00  a.m..  in  the  ist  pioor 
Council  Room.  M-09,  and  will  be  open  to  the 
public,  as  set  out  below.  The  agenda  for  the 
morning  session  will  be  as  follows: 

(Coffee  for  Staff  and  Council  members  wJI 
be  served  from  10:00-10:30  a.m.) 

Minutps  of  the  Previous  Meeting 
Reports 

A.  Introductory-  Remarks 

B.  Introduction  of  New  Staff 

C.  Contracts  .\warded  in  the  Prni  ioiis 

Quarter 

D.  Budget  Reports 

E  Legislative  Report/Reauthonzation 

F.  Committee  Reports  on  Policy  and  Q-neral 

Matters 
C  1.  Overview 

2.  Education  Programs 

3.  Research  Progra-ms 

4  Challenge  Grants/Prvserv ation  and 
Access  &  Interdivisional  Technnlo^- 

5.  Public  Programs 

6.  Federal-State  Partnership 
7  Jefferson  torture 
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(The  meeting  will  be  closed  to  the  public 
at  this  point.) 

The  remainder  of  the  proposed  meeting 
will  be  given  to  the  consideration  of  specific 
applications  (closed  to  the  public  for  the 
reasons  stated  above). 

Further  information  about  this  meeting  can 
be  obtained  from  Mr.  David  C.  Fisher, 
Advisory  Committee  Management  Officer. 
Washington.  DC  20506,  or  call  area  code 
(202)  606-8322,  TDD  (202)  606-8282. 
Advance  notice  of  any  sf)ecial  needs  or 
accommodations  is  appreciated. 
David  C.  Fisher, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  95-3007  Filed  2-6-95:  8:45  am) 
BILLING  CODE  7S3e-01-M 


NATIONAL  SCIENCE  FOUNDATION 

DOE/NSF  Nuclear  Science  Advisory 
Committee;  Notice  of  Meeting 

In  accordance  with  the  Federal        ' 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  DOE/NSF  Nuclear  Science  Advisory 
Committee. 

Date  and  Time:  February  24,  1995  from 
8:30  a.m.  to  7:00  p.m.,  February  25,  1995 
from  8:30  a.m.  to  4:00  p.m. 

Place:  Arlington  Renaissance  Hotel, 
Gallery  II,  950  North  Stafford  Street, 
Arlington,  VA  22203. 

Type  of  Meeting:  Open. 

Contact  Person:  John  W.  Lightbody, 
Program  Director  for  Nuclear  Physics, 
National  Science  Foundation,  4201  Wilson 
Blvd.,  Arlington,  VA  22230.  Telephone:  (703) 
306-1890. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  the  National 
Science  Foundation  and  the  Department  of 
Energy  on  scientific  priorities  within  the 
field  of  basic  nuclear  science  research. 

Agenda 
February  24, 1995 

•  Discussion  of  Budgets  and  Status  of  DOE 
and  NSF  Nuclear  Physics  Programs  (D. 
Hendrie,  DOE; ).  Lightbody.  NSF) 

•  Presentation  of  Preliminary 
Subcommittee  Report  regarding  Additional 
Capital  Equipment  for  the  RHIC  Facility  (C. 
Celbke) 

•  Reports  of  Town  Meetings  of  the 
Division  of  Nuclear  Physics  of  the  American 
Physical  Society  (by  conveners) 

February'  25,  1995 

•  Discussion  of  Town  Meeting  Reports 

•  Progress  Reports  of  the  Long  Range  Plan 
Working  Groups  (LRPWG) 

•  Discussion  of  process  and  plans  for  full 
LRPWG  Meeting 

•  Public  Comment  {*) 

(*)  Persons  wishing  to  speak  should  make 
arrangements  through  the  Contact  Person 
identified  above. 


Dated:  February  2,  1995. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc.  95-2947  Filed  2-6-95;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-352  and  50-353] 

Philadelphia  Electric  Company; 
Limerick  Generating  Station,  Units  1 
and  2;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  two  actions:  (1)  Issuance  of 
an  exemption  from  the  requirements  of 
1 0  CFR  50,  Appendix  J,  and  (2)  an 
amendment  to  Facility  Operating 
License  Nos.  NFF-39  and  NPF-85, 
issued  to  Philadelphia  Elei  trie 
Company  (the  licensee),  for  operation  of 
the  Limerick  Generating  Station  (LGS), 
Units  1  and  2,  located  in  Montgomery 
County,  Pennsylvania. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant  (1) 
an  exemption  from  10  CFR  Part  50, 
Appendix  J,  Sections  II.H.4,  III.C.2,  and 
III.C.3,  and  (2)  an  amendment  to  change 
the  Technical  Specifications  (TS)  for  the 
Limerick  Generating  Station  (LGS), 
Units  1  and  2,  in  conjunction  with  the 
removal  of  the  main  steam  isolation 
valve  (MSrV)  leakage  control  system 
(LCS)  and  the  proposed  use  of  an 
alternate  leakage  pathway. 

10  CFR  Part  50,  Appendix  J.  Sections 
II. H. 4  and  III.C.2  require  leak  rate  testing 
of  MSIVs  at  the  calculated  peak 
containment  pressure  related  to  the 
design  basis  accident,  and  Section 
III.C.3  requires  that  the  measured  MSIV 
leak  rates  be  included  in  the  combined 
local  leak  rate  test  results.  The  proposed 
deletion  of  the  MSIV  LCS  and  proposed 
u.se  of  an  alternate  leakage  pathway 
affects  the  description  of  an  existing 
exemption  (NUREG-0991,  and  its 
Supplement  3),  which  allows  the  leak 
rate  testing  of  the  MSIVs  at  a  reduced 
pressure  and  allows  exclusion  of  the 
measured  MSIV  leakage  from  the 
combined  local  leak  rate  test  results. 

The  proposed  TS  amendment  would 
permit  an  increase  in  the  allowable 
MSIV  leakage  rate  from  11.5  standard 
cubic  feet  per  hour  (scfh)  to  100  scfh  for 
any  one  MSIV  and  a  combined 
maximum  pathway  leakage  rate  of  200 
scfh  for  all  four  main  steam  lines,  and 
would  delete  TS  requirements  for  the 
currently  installed  MSIV  LSC,  because 


the  proposed  system  removal  makes  the 
TS  inapplicable. 

The  proposed  action  for  the  TS 
amendments  is  in  accordance  with  the 
licensee's  application  for  amendment 
dated  January  14, 1994,  as 
supplemented  by  letters  dated  August  1 
October  25,  December  13,  and  December 
22, 1994;  and  the  proposed  action  for 
the  exemption  is  in  accordance  with  the 
letter  dated  December  22, 1994. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  similar  to 
the  current  exemption  from  10  CFR  Part 
50,  Appendix  J,  Sections  II.H.4  and 
III.C.2.  The  exemption  is  needed  since 
the  design  of  the  MSIVs  is  such  that 
testing  in  the  reverse  direction  tends  to 
unseat  the  value  and  would  result  in  a 
meaningless  test.  The  total  observed 
MSIV  leak  rate  resulting  from  a  leakage 
test  where  two  MSIVs  on  one  steam  line 
are  tested  utilizing  a  reduced  pressure 
(22  psig)  will  continue  to  be  assigned  to 
the  penetration.  The  proposed 
exemption  is  also  similar  to  the  current 
exemption  from  10  CFR  Part  50, 
Appendix  J,  Section  III.C.3.  The  licensee 
proposes  that  the  MSIV  leakage  rate  will 
continue  to  be  accounted  for  separately 
in  the  radiological  site  analysis  in 
accordance  with  the  existing  exemption. 
However,  the  existing  exemption  from 
10  CFR  Part  50,  Appendix  J,  Section 
III.C.3  will  not  be  applicable  when  the 
MSIV  LCS  is  replaced  with  an  Alternate 
Treatment  Path  (ATP)  (main  steam  lines 
and  condenser). 

The  proposed  action  regarding  the  TS 
amendment  will  reduce  the  need  for 
repairs  of  the  MSIVs,  resolve  concerns 
associated  with  the  current  LCS 
performance  capability  at  high  MSIV 
leakage  rates,  and  provide  an  effective 
method  for  dealing  with  a  potential 
MSrV  leakage  during  a  postulated  loss- 
of-coolant  accident  (LOCA).  Many 
boiling  water  reactors  (BWRs)  have 
difficulty  meeting  their  MSIV  leakage 
rate  limits.  Extensive  repair,  rework, 
and  retesting  efforts  have  negative 
effects  on  the  outage  costs  and 
schedules,  as  well  as  significant  impact 
on  the  licensee's  as  low  as  is  reasonably 
achievable  (ALARA)  radiological 
exposure  programs.  The  alternatives 
proposed  by  the  licensee  to  deal  with 
MSIV  leeikage  make  use  of  components 
(main  steam  lines  and  condenser)  that 
are  expected  to  remain  intact  and 
serviceable  following  a  design  basis 
LOCA. 

Enviroinmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  actions 
related  to  the  granting  of  an  exemption 
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from  10  CFR  Part  50,  Appendix  J. 
Section  11.H.4,  III.C.2.  and  III.C.3,  and 
for  the  TS  changes  proposed  by  the 
licensee,  and  concludes  that  the 
proposed  actions  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  t>'pes  of  any  effluents  that  may  be 
released  offsile,  and  there  is  no 
sigiiificant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure. 

Regarding  the  exemption,  the  MSIV 
leakage,  along  vdth  the  containment 
leakage  is  used  to  calculate  the 
maximum  radiological  consequences  of 
a  design  basis  accident.  Section  15.6.5 
of  the  LGS  Updated  Final  Safety 
Analysis  Report  (UFSAR)  identifies  that 
standard  and  conservative  assumptions 
have  been  used  to  calculate  the  offsite 
and  control  room  doses,  including  the 
doses  due  to  MSIV  leakage,  which  could 
potentially  result  from  a  postulated 
LOCA.  Fiirther,  the  control  room  and 
offsite  doses  resulting  from  a  postulated 
LOCA  have  recently  been  recalculated 
using  currently  accepted  assumptions 
and  methods.  These  analyses  have 
demonstrated  that  the  total  leakage  rate 
of  200  scfh  results  in  dose  exposures  for 
the  control  room  and  offsite  that  remain 
within  the  requirements  of  10  CFR  Part 
100  for  offsite  doses  and  10  CFR  Part  50, 
Appendix  A,  for  the  control  room  doses 
Regarding  the  TS  change,  deletion  of 
tile  MSrV  LCS  will  reduce  the  overall 
occupational  dose  exposures  and  reduce 
the  generation  of  low  level  radioactive 
waste  due  to  the  elimination  of 
maintenance  and  surveillance  activities 
associated  witli  the  system.  The  dose 
exposure  associated  with  deleting  tiie 
system  will  satisfy  the  ALARA 
requirements,  and  will  be  less  than  the 
dose  which  would  result  from 
maintenance  and  sur\'eillance  activities 
associated  with  the  present  system,  if 
utilized  for  the  remainder  of  the  plant 
life.  Thus,  radiological  releases  will  not 
differ  significantly  from  those 
determined  previously,  and  the 
proposed  amendment  does  not 
otherwise  affect  facility  radiological 
effluent  or  occupational  exposures. 

Therefore,  there  will  not  be  a 
significant  increase  in  the  types  and 
amounts  of  any  effluent  that  may  be 
released  offsite  and,  as  such,  the 
proposed  amendment  does  not  alter  any 
initial  conditions  assumed  for  the 
design  basis  accidents  previously 
evaluated  and  the  alternate  system  is 
capable  of  miUgating  the  design  basis 
accidents. 

Furthermore,  the  proposed  exemption 
will  not  result  in  a  significant  increase 
to  the  LOCA  doses  previously  evaluated 
against  offsite  and  main  control  room 


dose  limits  contained  in  10  CFR  Part 
100  and  10  CFR  Part  50.  Appendix  A. 
General  Design  Criteria  19. 
With  regard  to  potential 
nonradiological  impacts,  the  proposed 
actions  involve  features  located  entirely 
within  the  restricted  area  as  defined  in" 
10  CFR  Part  20.  They  do  not  affect 
nonradiological  plant  effluents  and  have 
no  other  environmental  impact. . 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
noru-adiological  environmental  impacts 
associated  with  the  proposed  actions. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
actions,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  actions,  the  staff  considered 
denial  of  the  proposed  actions.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Enviro'iunental 
Statement  for  the  LGS.  Units  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  staff  consulted  with  the 
Pennsylvania  State  official  regarding  the 
environmental  impact  of  the  proposed 
actions.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  actions  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  envirormient.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  actions. 

For  further  details  with  respect  to  the 
proposed  actions,  see  the  licensee's 
letter  dated  January  14,  1994,  as 
supplemented  by  letters  dated  August  1. 
October  25.  December  13,  and  December 
22.  1994  (two  submittals),  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gebnan  Building,  2120  L  Street, 
NW.,  Washington,  DC.  and  at  the  locJal 
public  document  room  located  at  the 
Pottstown  Public  Library,  500  High 
Street,  Pottstown.  PA  19464. 

Dated  at  Rockville,  Mar\land.  this  1st  dav 
of  February  1995. 


For  the  Nuclear  Regulatory  Commission. 
Frank  Rinaldi, 

Acting  Director.  Project  Directorate  1-2. 
Division  of  Reactor  Projects— I/II.  Office  of 
Nuclear  Reactor  Regulations. 
IFR  Doc.  95-2956  Filed  2-6-95:  8:45  ami 
BILLING  CODE  7$9O-01-M 


(Docket  Nos.  50-424  and  50-425] 

Georgia  Power  Company,  et  al.;  Notice 
of  Withdrawal  of  Application  for 
Amendments  to  Facility  Operating 
Licenses 


The  U.S.  Nuclear  Regulators- 
Commission  (the  Commission)  has 
granted  the  request  of  Georgia  Power 
Company,  et  al.  (the  licensee)  to 
withdraw  its  January  22.  1993. 
application  and  August  6,  199H, 
supplement  for  proposed  amendments 
to  Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81  for  the  Vogle  Electric 
Generating  Plant,  Unit  Nos.  1  and  2, 
located  in  Burke  County,  Georgia. 

The  proposed  amendments  would 
have  revised  the  Technical 
Specifications  to  clarify  and  add 
requirements  regarding  the  Jiutomatic 
load  sequencers. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendments  published  in 
the  Federal  Register  on  March  31.  1993 
(58  FR  16860).  However,  by  letter  dated 
December  29.  1994,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  J^nuarv-  22.  1993,  as 
supplemented  August  6.  1993.  and  the 
licensee's  letter  dated  December  29. 
1994.  which  withdrew  the  application 
for  license  amendments.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building 
2120  I,  Street.  NW..  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Burke  County  Library'.  412 
Fourth  Street.  Wa\Tiesboro"  Georgia. 

Dated  at  Rockville.  Maryland,  this  241h  day 
of  January  1995. 

For  the  Nuclear  Regulaton,-  Commission. 
Lois  L.  Wheeler. 

Project  .Manager.  Project  Directorate  11-3. 
Division  of  Reactor  Projects— I/II.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  95-2957  Filed  2-6-95.  8:45  ami 

BILLING  CODE  759<M)1-M 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Policy  Letter  on  Sut>contracting  Plans 
for  Companies  Supplying  Commercial 
Items 

AGENCY:  Office  of  Federal  Procurement 
Policy.  OMB. 

action:  The  Office  of  Federal 
Procurement  Policy  (OFPP)  is 
requesting  comments  on  a  proposed 
policy  letter  on  subcontracting  plans  for 
companies  supplying  commercial  items. 

SUMMARY:  Section  8(d)  of  the  Small 
Business  Act  (15  U.S.C.  637(d))  requires 
that  each  contract  that  exceeds  $500,000 
($1  milhon  in  the  case  of  construction), 
and  that  offers  subcontracting 
opportunities,  include  a  requirement 
that  the  apparent  successful  offeror 
negotiate  a  subcontracting  plan  which 
shall  become  a  material  part  of  the 
contract.  These  requirements  have  been 
implemented  by  prior  OFPP  Policy 
Letters  and  subsequent  promulgation  in 
the  Federal  Acquisition  Regulation 
(FAR). 

Sections  8104  and  8203  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(FASA),  Public  Law  103-355,  establish 
a  preference  for  the  acquisition  of 
commercial  items.  In  estabUshing  this 
preference,  Congress  expressed  concern 
that  implementing  policies  ease  the 
burden  of  government-unique 
requirements  for  companies  supplying 
commercial  items.  In  response  to  this 
concern,  the  policy  on  subcontracting 
plans  is  being  revised  to  reduce  the 
burden  of  government-unique 
requirements  on  cojitractors  that  supply 
commercial  items. 

This  proposed  Policy  Letter  focuses 
on  contracts  and  subcontracts  for 
"commercial  items"  as  defined  in 
section  8001  of  FASA.  Annual, 
commercial  company-wide,  division- 
wide,  or  plant-wide,  subcontracting 
plans  that  relate  to  a  company's 
commercial  and  noncommercial 
production  are  authorized  for: 

(a)  Prime  contracts  for  commercial 
items,  or 

(b)  Subcontractors  that  provide 
commercial  items  under  a  prime 
contract,  whether  or  not  the  prime 
contractor  is  supplying  a  commercial 
item. 

In  addition,  the  proposed  Policy 
Letter  states  that  commercial  company- 
wide  plans,  when  authorized  under  the 
Policy  Letter,  shall  be  the  preferred 
method  of  compliance  with  the 
requirements  of  section  8(d)  of  the 
Small  Business  Act.  The  policy  letter 


reinforces  that  these  provisions  for 
subcontracting  plans  for  commercial 
item  contractors  do  not  in  any  way 
relieve  contracting  officers,  prime 
contractors  or  subcontractors  of  their 
responsibilities  for  assuring  that  small, 
small  disadvantaged,  and  women- 
owned  small  businesses  have  the 
maximum  practicable  opportunity  to 
participate  in  contracts  awarded  by 
Federal  agencies. 

COMMENT  DATE:  Comments  must  be 
received  on  or  before  April  10, 1995. 
ADDRESSES:  Comments  should  be 
submitted  to  William  Coleman,  Deputy 
Administrator,  Office  of  Federal 
Procurement  Policy,  New  Executive 
Office  Building,  Room  9013,  725  17th 
Street  NW.,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Coleman,  Deputy 
Administrator,  202-395-3503. 
Steven  Kebnan, 
Administrator 
Policy  Letter  95- 
To  The  Heads  of  Executive  Departments  and 

Establishments 
Subject:  Subcontracting  Plans  for  Companies 

Supplying  Commercial  Items 

1.  Purpose.  The  purpose  of  this  Policy 
Letter  is  to  establish  policies  on  the 
requirement  for  subcontracting  plans  for 
companies  supplying  commercial  items. 

2.  Authority.  This  Policy  Letter  is  issued 
pursuant  to  section  6  of  the  Office  of  Federal 
Procurement  Policy  Act,  as  amended,  41 
U.S.C.  405. 

3.  Background.  Section  8(d)  of  the  Small 
Business  Act  (15  U.S.C.  637(d))  requires  that 
each  contract  that  exceeds  $500,000  (SI 
million  in  the  case  of  construction),  and  that 
offers  subcontracting  opportunities,  include  a 
requirement  that  the  apparent  successful 
offeror  negotiate  a  subcontracting  plan  which 
shall  become  a  material  part  of  the  contract. 
The  requirement  for  subcontracting  plans 
does  not  apply  to  small  businesses.  The 
above  requirements  have  been  implemented 
by  OFPP  Policy  Letter  80-2  "Regulatory 
Guidance  on  Section  211  of  Public  Law  95- 
507"  dated  April  29, 1980,  and  Supplement 
No.  1  dated  May  29. 1981,  and  further 
implemented  in  part  19  of  the  Federal 
Acquisition  Regulation  (FAR).  That  Policy 
Letter  specifically  authorized  the  use  of  a 
company-wide  annual  subcontracting  plan 
that  relates  to  the  contractor's  commercial 
and  noncommercial  production  when  the 
goveriunent  is  acquiring  a  commercial 
product. 

Sections  8104  and  6203  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(FASA),  Public  Law  103-355.  establish  a 
preference  for  the  acquisition  of  commercial 
items  by  the  Depwrtment  of  Defense  and 
civilian  agencies.  In  establishing  this 
preference.  Congress  expressed  concern  that 
implementing  policies  ease  the  burden  of 
government-unique  requirements  for 
companies  supplying  commercial  items.  The 
Conference  Report  (H.R.  103-712)  recognizes 
the  unique  circumstance  faced  by 


commercial  contractors  and  the  specific 
authority  already  provided  in  regulation  and 
policy  for  company-wide  plans  rather  than 
contract-by-contract  plans. 

The  report  cites  OFPP  Policy  Letter  80-2, 
FAR  52.219-9(g).  and  519.704(b)  of  the 
General  Services  Administration  Acquisition 
Regulation  which  provide  express  authority 
for  company-wide,  division-wide  or  plant- 
wide  plans.  The  Report  states: 

Because  contractors  and  subcontractors 
offering  commercial  items  tend  to  rely  on 
their  existing  network  of  suppliers  rather 
than  entering  new  subcontracts  to  fill 
government  orders,  the  requirements 
applicable  to  the  company-wide 
subcontracting  plans  of  commercial 
companies  differ  from  the  requirements 
applicable  to  individual  subcontracting  plans 
of  noncommercial  companies.  See  e.g. 
sections  519.704(c)(2).  519.705-5  and 
519.705-6(b)  of  the  GSA  FAR  Supplement. 
For  example,  a  single  company-wide  plan 
authorized  by  these  regulations  is  likely  to 
address  subcontracting  opportunities  at  both 
the  prime  contract  and  subcontract  levels, 
obviating  the  need  for  the  filing  of  individual 
contract-by-conttact  or  subcontract-by- 
subcontract  plans.  Title  VIII  of  the  bill  is  not 
intended  to  require  any  changes  to  such 
practices."  (emphasis  added) 

In  response  to  this  concern,  the  policy  on 
subcontracting  plans  is  being  revised  to 
reduce  the  burdens  of  government-unique 
requirements  on  contractors  that  supply 
commercial  items. 

4.  Policy.  The  following  (wlicy  applies  to 
contracts  and  subcontracts  for  "commercial 
items"  as  defined  in  section  8001  of  FASA. 
(1)  It  is  a  fundamental  policy  of  the  Federal 
Government  that  a  fair  proportion  of  its 
contracts  be  placed  with  small  businesses, 
small  businesses  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals,  and  small  businesses  owned  and 
controlled  by  women  and  that  such 
businesses  participate  in  subcontracting 
under  government  prime  contracts. 

(2)  When  the  requirements  for  a 
subcontracting  plan  under  section  8(d)  of  the 
Small  Business  Act  apply,  annual, 
commercial  company-wide,  division-wide,  or 
plant-wide  subcontracting  plans  that  relate  to 
a  company's  commercial  and  noncommercial 
production  are  authorized  for: 

(a)  Prime  contracts  for  commercial  items, 
or 

(b)  Subcontractors  that  provide  commercial 
items  under  a  prime  contract,  whether  or  not 
the  prime  contractor  is  supplying  a 
commercial  item. 

(3)  Furthermore,  it  is  the  policy  of  the 
United  States  Government  that  commercial 
company-wide  plans,  when  authorized  under 
this  Policy  Letter,  shall  be  the  preferred 
method  of  compliance  with  the  requirements 
of  section  8(d)  of  the  Small  Business  Act.  In 
all  solicitations  expected  to  offer 
subcontracting  opportunities  which  trigger 
the  requirements  for  a  subcontracting  plan, 
the  Government  shall  inform  prospective 
offerors  of  the  opportunity  for  themselves 
and/or  their  subcontractors  to  develop 
commercial  company-wide  plans  if  they  are 
supplying  commercial  items.  This  would 
apply  whether  or  not  the  prime  contractor  is 
supplying  a  commercial  item. 


(4)  This  policy  is  in  addition  to  the  existing 
policies  cited  in  paragraph  3  of  this  Polirv 
Letter. 

(5)  These  provisions  for  subcontracting 
plans  for  commercial  item  contractors  do  not 
in  any  way  relieve  contracting  officers,  prime 
contractors  or  subcontractors  of  their 
responsibilities  for  assuring  that  small,  small 
disadvantaged  and  women-owned  small 
businesses  have  the  maximum  practicable 
opi)ortunity  to  participate  in  contracts 
awarded  by  Federal  agencies. 

5.  Fesponsibilities.  The  Federal 
Acquisition  Regulatory  Council  shall  ensun; 
that  the  policies  established  herein  are 
incorporated  in  the  FAR  within  210  days 
from  the  date  this  Policy  Letter  is  published 
in  the  Federal  Register.  Promulgation  of  final 
ri^uJations  within  the  210-dav  period  shall 
be  considered  issuance  in  a  "timely  manner" 
as  prescribed  in  41  U.S.C.  405(b). 

6.  Information  Contact.  Questions 
regarding  this  Policy  Letter  should  be 
directed  to  William  Coleman,  Deputy 
Administrator.  Office  of  Federal  Procurement 
Policy,  725  17th  Street,  NW.  Washington.  DC 
20503,  telephone  302-395-3503.  facsimile 
202-.395-5105. 

7  Judicial  Review  This  Policy  Letter  is  not 
intended  to  provide  a  constitutional  or 
statutory  interpretation  of  any  kind  and  it  is 
not  intended,  and  should  not  be  construed. 
to  create  any  right  w  benefit,  substantive  or 
procedural,  enforceable  at  law  by  a  party 
iigainst  the  United  States,  its  agencies,  its 
officers,  or  any  persons.  It  is  intended  only 
to  provide  policy  gliidance  to  agencies  in  the 
exercise  of  their  discretion  concerning 
Federal  contracting.  Thus,  this  Policy  Letter 
IS  not  intended.  an<i  should  not  be  construed, 
to  create  any  substantive  or  procedural  basis 
on  which  to  challeiige  anv  agencv  action  or 
inaction  on  the  gro^ihd  that  suchaction  or 
inaction  was  not  inaccordance  with  this 
l'oIi(y  Letter 

8.  Effective  D(j/f^.|rh(!  Policy  Letter  is 
effective  30  days  afi  rtr  the  date  of  issuance 


Steven  Kelman. 

Administrator 

II  K  Doc.  9,S-2912  F{|eri 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee  (TPSC); 
Request  for  Comments  Concerning 
Foreign  Government  Discrimination  in 
Procurement 

AGENCY:  Office  of  jjie  United  States 
Trade  Representative. 

ACTION:  Notice  of  itaquest  for  pulilic 
comments. 


SUMMARY:  This  notice  requests  written 
submissions  from  the  public  concerning 
discrimination  against  U.S.  products 
and  services  by  foreign  governments  in 
their  procurement  practices.  This 
information  will  be  used  in  compiling 
the  annual  report  qn  government 


procurement  specified  by  Section  305  of 
the  Trade  Agreements  Act  of  1979 
(Trade  Agreements  Act),  as  amended  bv 
Title  VII  of  the  Omnibus  Trade  and      ' 
Competitiveness  Act  of  1988  and  Title 
in.  Section  341  of  the  Uruguay  Round 
Agreements  Act  of  1994  (19  U.S.C 
251.5). 

Section  305  of  the  Trade  Agreements 
Act  requires  the  President  to  submit  an 
annual  report  on  the  extent  to  which 
foreign  countries  discriminate  against 
U.S.  products  or  services  in  making 
government  procurement.  Section  341 
of  the  Uruguay  Round  Agreements  Act 
specifies  that  the  report  also  contain 
information  nhfint  countries  which 
employ  nontransparent  procurement 
procedures  or  fail  to  maintain  effective 
prohibitions  on  bribery  and  other 
corrupt  practices.  Specifically,  the 
President  is  required  to  identify  any 
countries  that: 

(a)  Are  signatories  to  the  GATT 
Agreement  on  Government  Procurement 
(Agreement)  and  are  not  in  compliance 
with  the  requirements  of  the  Agreement; 

(b)  Are  signatories  to  the  Agreement: 
are  in  compliance  with  the  Agreement, 
but  maintain  a  significant  and  persistent 
pattern  or  practice  of  discrimination  in 
the  government  procurement  of 
products  or  services  from  the  United 
States  not  covered  by  the  Agreement, 
which  results  in  identifiable  harm  fo 
U.S.  busine.ss;  and  whose  products  or 
services  are  acquired  in  significant 
amounts  by  the  U.S.  Government:  or 

(c)  Are  not  Signatories  to  the 
Agreement  and  maintain  a  significant 
and  persistent  pattern  or  practice  of 
discrimination  in  government 
procurement  of  products  or  services 
from  the  United  States,  which  results  in 
identifiahle  harm  to  U.S.  business,  and 
whose  products  or  services  are  acquired 
in  significant  amounts  by  the  U.S. 
Government:  or 

(d)  Are  not  Signatories  to  the 
Agreement  and  fail  to  apply  transparent 
and  competitive  procedures  fo  its 
government  procurement  equivalent  to 
those  in  the  Agreement  and  whose 
products  and  .services  are  acquired  in 
significant  amounts  by  the  U.S. 
Government;  or 

(e)  Are  not  Signatories  to  the 
Agreement  and  fail  to  maintain  and 
enforce  effective  prohibitions  on  bribery 
and  other  corrupt  practices  in 
connection  with  government 
procurement  and  whose  products  and 
ser\'ices  are  acquired  in  significant 
amounts  by  the  U.S.  Government. 

The  functions  vested  in  the  President 
under  Section  305  of  the  Trade 
Agreements  Act  were  delegated  to  the 
United  States  Trade  Representative 


(USTlf)  pursuant  to  Section  4-101  of 
Executive  Order  12661  (54  FR  779). 
DATES:  Submissions  containing  the 
information  described  below  must  be 
received  on  or  before  March  1,  1995. 
ADDRESSES:  Comments  must  be 
submitted  to  the  Executive  Secretarv-, 
Trade  Policy  Staff  Committee,  Office  of 
the  United  States  Trade  Representative 
600  17th  Street,  N.W..  Wa.shington.  D.C. 
20506,  and  must  include  not  less  than 
twenty  (201  copies.  Submissions  will  he 
available  for  public  inspection  by 
appointment  with  the  staff  of  the'  USTR 
Public  Reading  Room,  e.xcept  for 
information  granted  "business 
confidential"  status  pursuant  to  l  "y  CFR 
2003.6.  Any  business  confidential 
material  must  be  clearly  marked  as  such 
at  the  top  of  the  cover  page  or  letter  and 
each  succeeding  page  and  must  be 
accompanied  by  a  nonconfidential 
summary. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elena  Bryan  (202-395-5097)  or  Mark 
Lin.scott  (202-395-3063),  Office  of 
GATF  Affairs,  or  Laura  B.  Sherman 
(202-395-3150),  Office  of  the  Ckneral 
Counsel,  Office  of  the  U.S.  Trade 
Representative.  600  17th  Street.  NW. 
Washington,  D.C.  20506. 
SUPPLEMENTARY  INFORMATION:  Section 
30.'>  of  the  Trade  Agreements  Aa 
refjuires  an  annual  report  to  lie 
submitted  no  later  than  April  30,  1995 
to  the  appropriate  Committees  of  the 
House  of  Representatives  and  the 
Senate.  The  USTR  is  required  to  request 
consultations  with  any  countries 
identified  in  the  report  to  remedy  the 
procurement  practices  cited  in  the 
report. 

USTR  invites  submissions  from 
interested  parties  concerning  foreign 
goveriunent  procurement  practices  that 
should  be  considered  in  developing  the 
annual  report.  Pursuant  to  Sef:tion 
305(d)(5)  of  the  Trade  Agreements  Act. 
submissions  are  sought  from  any 
interested  parties  in  the  United  States 
and  in  countries  that  are  signatories  to 
the  Agreement,  as  well  as  in  other 
foreign  countries  whose  products  or 
services  are  acquired  in  significant 
amounts  by  the  U.S.  Government. 

Each  submission  should  provide,  in 
order,  the  following  general 
information:  (1)  The  party  submitting 
the  information:  (2)  the  foreign  country 
or  countries  that  are  the  subject  of  the" 
submission  and  the  entities  of  each 
subject  countr>''s  government  whose 
practices  are  being  cited,  and  (3)  the 
IJ.S.  products  or  services  that  are 
affected  by  the  non-compliance  or 
discrimination. 

Each  submission  should  al.so  provide 
specific  infonnation  on  the  particular 
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problem:  (1)  Non-compliance  with  the 
GATT  Agreement  on  Government 
Procurement;  (2)  the  type  of 
discrimination  encountered,  including 
information  regarding  the  date  and 
nature  of  affected  procurement(s);  (3) 
policies  or  practices  which  are 
discriminatory,  not  transparent  or  anti- 
competitive (where  possible,  include 
copies  of  discriminator)'  laws,  policies 
or  regulations),  and  (4)  the  extent  to 
which  the  problem  has  impeded  the 
ability  of  U.S.  suppliers  to  participate  in 
procurements  on  terms  comparable  to 
those  available  to  suppliers  of  the 
countn,'  in  question  when  they  are 
seeking  to  sell  goods  or  services  to  the 
U.S.  Government;  (5)  examples  of 
failure  to  maintain  and  enforce  effective 
prohibitions  on  bribery  and  other 
corrupt  practices  in  connection  with 
government  procurement. 

Finally,  each  submission  should:  (1)  If 
applicable,  identify  provisions  of  the 
GATT  Government  Procurement 
Agreement  which  are  not  being 
observed  by  the  country'  identified  or 
describe  how  the  country  identified  has 
maintained  a  significant  and  persistent 
pattern  or  practice  of  discrimination  in 
government  procurement  of  non-Code- 
Covered  goods  or  services;  (2)  identify 
the  specific  impact  of  the  discriminatory 
policy  or  practice  on  U.S.  businesses 
(including  an  estimate  of  the  value  of 
market  opportunities  lost  and,  if  any, 
the  cost  of  preparing  bids  which  are 
rejected  during  the  course  of  a 
procurement  evaluation  for 
discriminatory  reasons),  and  (3) 
describe  the  extent  to  which  the 
products  or  services  of  the  country 
identified  are  acquired  in  significant 
amounts  by  the  U.S.  Government. 
Frederick  L.  Montgomery, 
Chairman.  Trade  Policy  Staff  Committee. 
|FR  Doc.  95-2977  Filed  2-<>-9.S:  8:45  am) 
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[Docket  No.  301-92] 

Determination  of  Action  Concerning 
the  People's  Republic  of  China's 
Protection  of  Intellectual  Property  and 
Provision  of  Market  Access  to  Persons 
Who  Rely  on  Intellectual  Property 
Protection 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  determination 
pursuant  to  sections  301  and  304  of  the 
Trade  Act  of  1974,  as  amended  (Trade 
Act).  19  U.S.C.  2414. 

SUMMARY:  Pursuant  to  section 
304(a)(l)(A)(ii)  of  the  Trade  Act,  the 
United  States  Trade  Representative 


(USTR)  has  determined  that  certain  acts, 
policies  and  practices  of  the  Chinese 
government  with  respect  to  the 
enforcement  of  intellectual  property 
rights  and  the  provision  of  market 
access  to  persons  who  rely  on 
intellectual  property  protection  are 
unreasonable  and  constitute  a  burden  or 
restriction  on  U.S.  commerce.  Pursuant 
to  section  304(a)(1)(B)  and  section 
301(b),  the  USTR  has  determined  that 
trade  action  is  appropriate  and  that 
sanctions  are  appropriate.  The  sanctions 
will  take  the  form  of  increasing  duties 
on  products  listed  in  the  attached 
Annex  originating  in  China  to  100 
percent  ad  valorem. 
EFFECTIVE  DATE:  USTR's  determination 
as  to  actionability  and  the  specific 
action  to  be  taken  was  made  on 
February  4, 1995.  The  increased  duties 
will  be  assessed  upon  all  products  of 
China  identified  in  the  Annex  to  this 
notice  that  are  entered,  or  withdrawn 
from  warehouse  for  consumption,  on  or 
after  February  26,  1995. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street. 
N\V.,  Washington,  DC  20606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Lehr,  Director  for  China  and 
Mongolian  Affairs  (202)  395-5050. 
Joseph  Papovich,  Deputy  Assistant 
USTR  for  Intellectual  Property  (202) 
395-6864,  or  Thomas  Robertson, 
Assistant  General  Counsel  (202)  395- 
6800. 

SUPPLEMENTARY  INFORMATION:  On  June 
30,  1994,  China  was  identified  as  a 
priority  foreign  country  under  the 
"special  301"  provisions  of  the  Trade 
Act  for  its  failure  to  enforce  intellectual 
property  rights  or  to  provide  fair  and 
equitable  market  access  to  persons  who 
rely  on  intellectual  property  protection. 
On  the  same  day,  the  USTR  initiated  an 
investigation  of  those  acts,  policies  and 
practices  of  China  that  were  the  basis  for 
its  identification  as  a  priority  foreign 
country.  See  59  FR  35558  (July  12. 
1994)." 

The  effectiveness  of  China's 
enforcement  regime  is  hampered  by, 
among  other  things,  internally 
inconsistent  laws;  a  lack  of  transparency 
in  the  enforcement  structure;  a  lack  of 
protection  for  existing  works;  gaps  in 
responsibility  in  the  enforcement 
structure;  a  lack  of  consistent 
application  of  the  laws  throughout  the 
central,  provincial  and  local 
governments;  a  lack  of  funding,  training 
and  education;  possible  conflicts  of 
interest;  burdensome  and 
discriminatory  agency  requirements  that 
restrict  foreign  access  to  trademark 
protection;  overly-broad  compulsory 
licensing  provisions;  a  failure  of 


enforcement  authorities  to  coordinate; 
and  the  absence  of  an  effective  border 
control  mechanism. 

In  the  area  of  market  access,  the  most 
serious  problems  with  the  Chinese 
system  are  found  in  the  areas  of  audio- 
visual products,  sound  recordings,  and 
published  written  materials.  Particular 
concerns  include  a  hidden  system  of 
internal  quotas,  a  lack  of  transparency, 
a  lack  of  consistency  in  application, 
monopoly  control  over  the  importation 
and  distribution  of  products  embodying 
intellectual  property,  and  a  prohibition 
on  the  production  or  distribution  of 
products  embodying  intellectual 
property  that  is  not  related  to  the 
content  of  those  products. 

Extension  oflnvestigation,  Proposed 
Determinations,  and  Public  Comment 

On  January  5,  1995,  the  USTR 
published  a  notice  that  the  six-month 
statutory  deadline  for  the  close  of  this 
investigation  had  been  extended  until 
February  4,  1995,  in  light  of  the 
complex  and  complicated  nature  of  the 
issues  involved.  See  60  FR  1829.  1830 
(January  5,  1995).  In  that  notice,  the 
USTR  also  published  a  proposed 
determination  of  action  and  request  for 
public  comment  concerning  the 
proposed  action.  The  USTR  proposed  to 
determine  that  China's  failure  to  enforce 
intellectual  property  laws  or  to  provide 
market  access  to  persons  who  rely  on 
intellectual  property  protection  is 
unreasonable  and  discriminatory  and 
constitutes  a  burden  or  restriction  on 
U.S.  commerce.  If  that  determination 
were  finally  made,  the  USTR  also 
proposed  to  increase  duties  on  certain 
products  of  China  in  an  amount 
equivalent  to  the  damaged  caused  by  the 
Chinese  acts,  policies  and  practices 
which  formed  the  basis  of  the 
investigation.  The  USTR  published,  as 
an  annex  to  the  notice,  a  list  of  products 
from  which  specific  products  could  be 
selected  for  the  imposition  of  increased 
duties. 

In  response  to  the  January  5,  1995. 
Federal  Register  notice,  the  USTR  and 
the  section  301  Committee  receive 
approximately  198  sets  of  wTitten 
comments  and  heard  the  oral  testimony 
of  53  witnesses  at  public  hearings  held 
on  January  24-25,  1995.  The  comments 
primarily  focused  on  the 
appropriateness  of  subjecting  the 
products  listed  in  the  proposed 
retaliation  list  to  an  increase  in  duties, 
the  levels  at  which  duties  on  particular 
products  should  be  set,  and  the  degree 
to  which  an  increase  in  duties  on 
particular  products  might  have  an 
adverse  effect  on  U.S.  consumers, 
workers  and  industries. 
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The  United  States  estimates  that  thsj 
damage  caused  by  China's  failure  to 
provide  adequate  intellec:tual  property 
protection  or  market  access  for  persons 
who  rely  on  intellectual  property 
protection  is  at  least  $1.08  billion  on  an 
annual  basis.  The  USTR  has  directed  the 
section  301  Committee  to  examine  the 
effect  on  U.S.  commerce  of  the  export  of 
infringing  products  from  China  to  third 
countries. 

Determination  and  Action 

Numerous  njeetings  have  been  hr.Id 
with  the  Chinese  Government  on  these 
i.ssues  since  the  initiation  of  this 
investigation.  While  China  has 
indicated  it  will  take  some  ai.tion  to 
address  U.S.  concerns,  i.ssues  remain 
unresolved.  Cqnsequentiy,  pursuant  to 
section  304(a)(!l)  ol  the  Triule  Act.  the 


USTR  has  determined  (1)  that  China's 
acts,  policies  and  practices  which 
formed  thebasis  of  the  investigation  are 
unreasonable  and  dis«jiminatory  and 
constitute  a  burden  or  restriction  on 
U.S.  commerce,  and  (2)  that  trade  ailion 
is  appropriate.  Pursuant  to  section 
301(b)  and  301(c),  the  USTR  has 
ilecided  to  increase  duties  to  100 
pen:ent  ad  valorem  upon  goods 
described  in  the  Annex  to  this  notice 
that  are  of  Chinese  origin.  These 
products  were  .selec:ted  in  light  of  the 
«;omments  .submitted  to  the  section  301 
Committee  in  response  to  the  January  5. 
1995.  rK)tice  and  the  testimony 
presented  at  the  public  hearing  hold  on 
January  24-25.  1995. 

Accordingly,  effective  with  respect  to 
articles  entered,  or  withdrawn  tri;m 
warehouse  for  consumption,  on  or  after 


February  26.  1995,  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  is  hereby  modified  by  inserting 
the  provisions  listed  in  the  Annex  to 
this  notice  in  numerical  sequence  in 
.•iubchapter  III  of  chapter  99.  with  the 
content  of  the  new  subheadings  and 
superior  text  set  forth  in  the  HTS 
columns  designated  "Heading/ 
Subheading  ".  "Article  Description  ", 
and  "Rate  of  Duty  General", 
respectively.  The  amount  of  trade 
affected  by  this  action  is  equivalent  In 
the  value  of  the  burden  or  restriction  on 
U.S  commerce  by  the  Chinese  pr;ii  tit fs 
that  formed  the  basis  of  the 
invi'Stig;i!ion. 
Irving  A.  Uiliiamson, 
Cbairmnn.  Si'ctinn  Wl  Cnnimiittf 
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Articles  the  product  of  the  People's  Republic  of  China: 

9903.50.01  Confections  or  sweetmeats,  ready  for  consuiption, 
put  up  for -retail  sale  (provided  for  in 

subheading  1704.90.20) 100X 

9903.50.02  Mushrooms,  other  than  straw  mushrooms,  in 
containers  each  holding  not  more  than  255  g, 
other  than  whole  (including  buttons)  or  sliced 

(provided  in  subheading  2003.10.00) 100X 

9903.50.03  Citric  acid  (provided  in  subheading  2918.14.00) 100X 

9903.50.04  Sacks  and  bags  (including  cones)  of  polymers 

of  ethylene,  with  a  side  exceeding  75  nin  in  length, 

other  than  reclosable  sacks  and  bags 

with  integral  extruded  closure  (provided  in 

subheading  3923.21.00) 100X 

9903.50.05  Picture  frames  and  other  household  and  toilet 
articles  of  plastics,  (provided  in  subheading 

3924.90.20  or  3924.90.55) 100X 

9903.50.06  Cards,  not  punched,  suitable  for  use  as,  or  in 
making,  jacquard  cards;  Jacquard  cards  and  jacquard 
heads  for  power-driven  weaving  machines,  and 
parts  thereof;  and  Transparent  sheeting  of 
plastics  containing  30  percent  or  more  by  weight 

of  lead  (all  the  foregoing  provided  for  in 

subheading  3926.90.94) 100X 

9903.50.07  Articles  of  plastics  and  articles  of  other 
materials  of  headings  3901  to  3914  (excluding 
miniature  star  bows  of  polypropylene  and  "pull  bows" 
of  polypropylene,  the  foregoing  suitable  for  use 

.on  gift  packages  or  in  decorative  applications, 
laboratory  ware  or  reflective  triangular  signs 
for  road  use)  (provided  for  in  subheading 
3926.90.98) 100X 

9903.50.08  Surgical  and  medical  gloves  of  vulcanized  rubber 
other  than  hard  rubber  (provided  for  in 

subheading  4015.11.00) lOOX 

9903.50.05      Trunks,  suitcases,  and  vanity  cases  with  outer 
surface  of  leather,  of  composition  leather, 
or  of  patent  leather,  (provided  for  in  subheading 
4202.11 .00) 100% 

9903.50.10  Cases,  boxes,  bags  and  similar  containers,  with 
outer  surface  of  leather,  or  composition  leather 
or  of  patent  leather  (excluding  golf,  travel, 
sports  and  similar  bags)  (provided  for  in 

subheadi ng  4202 . 91 . 00 ) 100%" 

9903.50.11  Wooden  frames  for  paintings,  photographs,  mirrors, 
or  similar  objects  (provided  for  in  heading 

4414.00.00) 100X 

9903.50.12  Statuettes  and  other  ornaments,   of  wood  (provided 

for   in  subheading  4420.10.00) 100X 
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9903.50.13 


9903.50.14 

9903.50.15 
9903.50.16 

9903.50.17 

9903.50.18 

9903.50.19 


9903.50.20 


9903.50.21 

9903.50.22 
9903.50.23 

9903.50.24 

9903.50.25 


AMNEX 
-2- 

Articles  the  produrt   of   t^e  People's  Uepub*  ir  of  China  (con  )• 
Jewelry  boxes,   silverware  chests,  microscope 
cases,    tool   or  utensil   cases  and  similar  boxes 
cases  and  chests,  all   the  foregoing  of  wood, 
lined  with  textile  fabrics  (provided  for  in' 
subheading  4420.90.65) ^qq^ 

Sacks  and  bags,    including  cones,   having  a  base 

width  of   less  than  40  cm,   other   than  shipping 

sacKs   and  multiwall   bags  but   including  grocer's 

bags  (p-c^jded  for   in  subheading  48^9.40.00) toOX 

Greeting  cards   (provide**  for   in.  subheading 

^'O'-^O-'-OJ 100X 

Gloves,  mittens  and  mitts,  knitted  or  crocheted, 
containing  70  percent  or  more  by  weight  of  silk' 
or  silk  waste  (provided  in  6116.99.75) lOo^ 

Handkerchiefs,  containing  70  percent  or  more 

by  weigf-r  of  s-lk  or  silk  was'e  f provided  fo- 

in  subheading  APiJ.ia.iQ; ^qq^ 

Shawls,  scarves,  muffiers,  mantillas,  veils  and 
the  like,  containing  70  percent  or  mo-e  by  weight 
of  silk  or  silk  waste  (provided  fo^  in  suy-.pad'nG 

-' 1C0X 

Footwear  with  outer  soles  of  rubber,  plastics, 
leather  or  composition  leather  and  uppers  of  leather 
(other  than  house  slippers,  work  footwear  or  tennis 
shoes,  basketball  shoes  and  the  like),  for  misses 
valued  over  $2.50/pair  (provided  for  in  subheading 
^^^•^'•'^^ ■- lOCX 

Sports  footwear,  tennis  shoes,  basketba;  I  shoe.?, 

gym  shoes,  training  shoes  and  the  like,  with  .u^er 

soles  of  rubber  or  plastics  and  uppers  of  textKes 

and  having  uppe-s  o-f  which  over  50  percent  of  the 

exrpT.ai  si.rface  area  (including  any  leather 

accessories  or  reinforcements  such  as  those 

mentioned  in  note  4(a)  to  this  chapter)  i<;  leather; 

all  the  foregoing  goods  for  wo«»en  (provided  for  in     ' 

subheading  6404.11.20) ^qq^ 

Articles  of  Jewelry  and  ports  thereof,  of  precious 

metal  other  than  silver,  whether  or  not  plated  or  clad 

with  previous  metal,  not  elsewhere  specified  or 

included  (provided  for  in  subheading  7113.19.50) lOOX 

•Citcr.e-  wa-e  {excect  teakettles)  of  stainless  steel 
(provioed  for  in  subheading  7323.93.00) iqOX 

Art'cles  of  copper,  except  brass  plurtjing 

goods,  not  elsewhere  specified  or  included 

(provided  for  in  subheading  7419.99.50) loOX 

Announce  and  record  telephone  answering  machines 

(provided  for  in  subheading  8520.20.00) lOOX 

Cellular  radio  telephones  designed  for  installation 

m  motor  vehicles  (provided  for  in  subheading 

8525.20.60) ^^^^ 
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Articles  the  product  of  the  People's  Republic  of  China  (con.): 

9903.50.26  Bicycles  having  both  wheels  not  exceeding  55  cm  in 
diameter  (provided  for  in  8712.00.15) 100X 

9903.50.27  Wrist  watches  (other  than  those  of  heading  9101), 
battery  powered,  with  mechanical  display  only, 
having  no  jewels  or  only  one  jewel  in  the  movement, 
not  elsewhere  specified  or  included  (provided  for 

in  subheading  9102.11.45) 100X 

9903.50.28  Metal  furniture,  other  than  household  furniture, 
not  elsewhere  specified  or  included  (provided  for 

in  subheading  9403.20.00) 100X 

9903.50.29  Furniture  parts  of  metal,  not  elsewhere  specified 

or  included  (provided  for  in  subheading  9403.90.80) 100X 

9903^50.30      Non-electrical  lamps  and  lighting  fittings,  not 
elsewhere  specified  or  included  (provided  for  in 
subheading  9405.50.40) 100X 

9903.50.31  Surf  boards,  and  othe-  water -sport  equipment,  other 
than  water  skis;  parts  and  accessories  thereof,  not 
elsewhere  specified  or  included  (provided  for  in 
subheading  9506. 29.00) 100X 

9903.50.32  Articles  and  equipment  for  sports  or  outdoor  games, 
and  parts  and  accessories  thereof,  not  elsewhere 
specified  or  included  (provided  for  in  subheading 
9506.99.60) 100X 

9903.50.33  Fishing  rods  (provided  for  in  subheading  9507.10.00) 100X 
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|FR  Doc.  95-3129  Filed  2-6-95;  8:45  ami 
BILLING  CODE  3190-01-C 


Notice  of  Meeting  of  the  Investment 
and  Services  Policy  Advisory 
Committee 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  that  the  February  13, 
1995  meeting  of  the  Investment  and 
Services  Policy  Advisory  Committee 
will  be  held  from  10:00  a.m.  to  2:00  p.m. 
The  meeting  will  be  closed  to  the  public 
from  10:00  a.m.  to  12:30  p.m.  The 
meeting  will  be  open  to  the  public  from 
12:30  to  2:00  p.m. 

SUMMARY:  The  investment  and  Services 
Policy  Advisory  Committee  will  hold  a 
meeting  on  February  13, 1995  from 
10:00  a.m.  to  2:00  p.m.  The  meeting  will 
include  a  review  and  discussion  of 
current  issues  which  influence  U.S. 
trade  policy.  Pursuant  to  Section 
2155(f)(2)  of  Title  19  of  the  United 
States  Code,  I  have  determined  that  this 
portion  of  the  meeting  will  be 
concerned  with  matters  the  disclosure 
of  which  would  seriously  compromise 
the  development  by  the  United  States 
Government  of  trade  poHcy,  priorities, 
negotiating  ol^ectives  or  bargaining 
positions  with  respect  to  the  operation 
of  any  trade  agreement  and  other 
matters  arising  in  connection  with  the 
development,  implementation  and 
administration  of  the  trade  policy  of  the 
United  States.  The  meeting  will  be  open 
to  the  public  and  press  from  10:00  a.m. 
to  12:30  p.m.  when  trade  policy  issues 
will  be  discussed.  Attendance  during 
this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  members  of  the  committee  will  not 
be  invited  to  comment. 
DATES:  The  meeting  is  scheduled  for 
February  13,  1995,  unless  otherwise 
notified.  | 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton-Ciirlton  Hotel  located  at 
16th  and  K  streets,  NW.,  Washington, 
DC,  unless  otherwise  notified. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michaelle  Bursrtin,  Director  of  Public 
Liaison,  Office  of  the  United  States 
Trade  Representative,  (202)  395-6120. 
Michael  Kantor, 

United  States  Trade  Representative. 
[FR  Doc.  95-2978  Filed  2-6-95;  8:45  am) 

BILLING  CODE  31WM>1-M 


POSTAL  RATE  COMMISSION 
Notice  of  Commission  Visit 

Februar>'  2, 1995. 

Notice  is  hereby  given  that  on 
February  7  and  8. 1995,  members  oif  the 
Commission  and  certain  advisory  staff 


persoimel  will  visit  the  mail  processing 
facihties  of  the  U.S.  Postal  Service  in 
Tampa,  Tarpon  Springs,  and  Clearwater, 
Florida.  Visits  will  also  take  place  at 
Val-Pak  Direct  Marketing  in  Largo, 
Florida,  and  Time-Warner  in  Tampa, 
Florida.  In  addition,  members  of  the 
Commission  and  certain  advisory  staff 
personnel  will  meet  with 
representatives  of  Response  Media  in  St. 
Petersburg,  Florida. 

A  report  of  the  visits  will  be  on  file 
in  the  C^ommission's  Docket  Room.  For 
further  information  contact  Margaret  P. 
Crenshaw,  Secretary  of  the  Commission, 
at  202-789-6840. 
Margaret  P.  Crenshaw, 
Secretary. 

[FR  Doc.  95-2989  Filed  2-6-95;  8:45  am) 
BILLING  CODE  7710-FW-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  33-7131] 

Safe  Hart>or  for  Forward-Looking 
Statements 

AGENCY:  Securities  and  Exchange 

Commission. 

ACrriON:  Publication  of  agenda  for 

hearings. 


SUMMARY:  In  Release  No.  33-7101 
(October  13, 1994)  (the  "Concept 
Release"),  the  Securities  and  Exchange 
Commission  (the  "Commission") 
announced  that  it  would  hold  public 
hearings  in  Washington,  DC  concerning 
the  safe  harbor  for  forward-looking 
statements  (set  forth  in  Rule  175  under 
the  Securities  Act  of  1933  (the 
"Securities  Act"),  Rule  3B-6  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),  Rule  103A  under  the 
Public  UtiUty  Holding  Company  Act  of 
1935  (the  "Pubhc  UtiUty  Holding 
Company  Act")  and  Rule  0-11  under 
the  Trust  Indenture  Act  of  1939  (the 
.  "Trust  Indenture  Act"),  Also,  in  Release 
No.  33-7125  (December  22,  1994),  the 
Commission  announced  that  it  would 
hold  additional  hearings  on  this  topic  in 
San  Francisco,  Cialifornia.  In  connection 
with  those  hearings,  the  Commission  is 
hereby  publishing  a  tentative  schedule 
of  appearances  and  certain  procedures 
that  will  be  followed. 
DATES:  As  noted  in  the  foregoing 
releases,  hearings  will  commence  in 
Washington,  DC  on  February  13,  1995  at 
10:00  a.m.  Hearings  will  commence  in 
San  Francisco,  California  on  February 
16,  1995  at  10:00  a.m. 
ADDRESSES:  The  Washington,  DC 
hearings  will  be  held  in  Room  1C30  of 
the  Commission's  headquarters  building 


at  450  Fifth  Street,  NW..  in  Washington, 
DC  20549.  The  San  Francisco,  California 
hearings  will  be  held  in  the  C::alifornia 
Pubhc  Utility  Commission  Auditorium, 
505  Van  Ness  Avenue,  San  Francisco, 
Cahfomia  94102.  Three  copies  of  the 
written  text  of  the  oral  statement  should 
be  submitted  to  the  Conmiission's 
headquarters,  at  the  addressed  listed 
above,  at  least  five  days  in  advance  of 
each  hearing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  C.  Bruce  or  Andrew  A.  Gerber. 
Attorney-Advisers  in  the  Division  of 
Corporation  Finance  or  Amy  Bowerman 
Freed,  Deputy  Chief  Counsel,  Division 
of  Corporation  Finance  at  (202)  942- 
2900. 

SUPPLEMENTARY  INFORMATION:  The 
pubhc  hearings  concern  the 
effectiveness  of  the  safe  harbor  for 
forward-looking  statements,  as  set  fonh 
in  Rule  175  under  the  Securities  Act. 
Rule  3b-6  under  the  Exchange  Act,  Rule 
103  A  under  the  Pubhc  Utihty  Holding 
Company  Act  and  Rule  0-11  under  the 
Trust  Indenture  Act.  At  the  conclusion 
of  these  hearings,  the  Commission  will 
determine  whether  it  is  necessar>-  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors  to  propose 
amendments  to  its  rules  and  regulations. 

I.  Introduction 

As  noted  in  the  Concept  Release,  the 
Commission  is  interested  in  obtaining 
the  views  of  the  public  on  a  variety  of 
issues  pertaining  to  the  safe  harbor.  The 
Commission  expects  that  each  witness 
will  deliver  a  brief  statement.  Following 
that  testimony,  members  of  the 
Commission  and  its  staff  may  pose 
questions  to  each  witness  concerning 
his  or  her  testimony  as  well  as  other 
matters  raised  in  the  Concept  Release. 

II.  Schedule  of  Appearances 

The  Commission  has  designated 
Jonathan  G.  Katz,  Secretary,  as  the 
hearing  officer  of  the  Commission.  The 
Commission  will  issue  orders 
designating  additional  hearing  officers 
as  necessary.  The  schedules  of 
appearances  for  both  hearings  arc 
presented  below. 

A.  The  Washington  Hearings 
Monday,  February  13,  1995 
10:00  am:  Secretary'  Robert  B.  Rei(.h— 
United  States  Department  of  Labor 
11:00  am: 

Bespeaks  Caution  Proposal 
.    Professor  John  C.  Coffee.  Jr.— 

Columbia  University  in  the  City  of 

New  York  School  of  Law 

Heightened  Definition  Proposal 
Mr.  James  P.  Melican^-Chairmiin. 
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National  Association  of 
Manufacturers  Corporate  Finance 
and  Management  Committee, 
Executive  Vice  President  Legal  and 
External  Affairs,  International  Paper 

Seasoned  Issuer  Proposal 

Mr.  Christopher  J.  Murphy  III, 
Chairman,  Association  of  Publicly 
Traded  Companies,  to  be 
accompanied  by  Mr.  Brian  T. 
Borders,  President,  Association  of 
Publicly  Traded  Companies 

Reasonable  Basis  In  Fact  Proposal 

National  Association  of  Securities  and 
Commercial  Law  Attorneys — 
[witness  to  be  named). 

Opt-in  Proposal 

Harvey  Pitt,  Esquire — Fried,  Frank. 
Harris,  Shriver  &  Jacobson 

Disimplication  Theory 

Professor  Joseph  Grundfest,  Stanford 
University  School  of  Law 

1 :00  pm:  Break 

1 :30  pm:  Professor  Joel  Seligman, 

University  of  Michigan  Law  School. 
Carl  Schneider,  Esq..  Wolf  Block 
Schorr  &  Solis-Cohen,  Securities 
Registration  Standing  Committee  of 
the  Association  of  the  Bar  of  the 
City  of  New  York — [witness  to  be 
named] 

2:00  pm:  North  American  Securities 
Administrators  Association — 
[witness  to  be  named] 

2:30  pm:  New  York  Stock  Exchange 
{witness  to  be  named],  American 
Stock  Exchange — Mr.  James  F. 
Ditffy,  Executive  Vice  President  and 
General  Counsel,  National 
Association  of  Securities  Dealers — 
Mr.  Joseph  R.  Ha:-diman.  President 
and  Chief  Executive  Officer. 

3:15  pm:  Bell  Atlantic  Corporation,  Mr. 
P.  Alan  BulUner,  Vice  President. 
Corporate  Secretary  and  Counsel, 
MCI  Corporation,  Mr.  John  R. 
Worthington,  Senior  Vice  President 
and  General  Counsel,  Legent 
Corporation,  Mr.  John  Burton, 
President,  Storage  Technology 
Corporation,  Richard  Bland,  Esq.. 
Deputy  General  Counsel 

4:00  pm:  American  Institute  of  Certified 
Public  Accountants — Mr.  Phillip  B. 
Chenok.  President  and  Richard 
Miller  Esq..  General  Counsel,  Price 
Waterhouse  LLP,  Mr.  Arthur  Siegel, 
Vice  Chairman,  Audit  and  Business 
Advisory  Services,  to  be 
accompanied  by  Andrew  J.  Pincus  . 
Esq..  Mayer.  Brown  and  Piatt 

4:45  pm:  United  Brotherhood  of 

Carpenters,  Mr.  Edward  Durking, 
Director  Special  Programs 
Department,  International 


Brotherhood  of  Teamsters.  Mr. 
Bartlett  Nayor,  National 
Coordinator  Office  of  Corporate 
Affairs 
5:15  pm:  State  of  Connecticut. 

Christopher  Bumham.  Treasurer 

Tuesday,  February  14, 1995 

10:00  am:  American  Electronics 
Association — [witnesses  to  be 
named],  Manufacturers  Alliance. 
Mr.  Francis  W.  Homan,  Jr..  Vice 
President  and  Secretary.  Business 
Software  Alliance — [witness  to  be 
named].  Software  Publishers 
Association — [witness  to  be  named] 

11:00  am:  Business  Roundtable — Mr. 
John  A  Georges.  Chairman  of  the 
Corporate  Governance  Task  Force 
and  Chairman  and  CEO  of 
International  Paper,  to  be 
accompanied  by  Joseph 
McLaughlin.  Esquire,  Brown  & 
Wood 

1 1:30  am:  National  Venture  Capitalists 
Association 

11:45  am:  Association  for  Investment 
Management  and  Research,  Mr. 
Tom  Moore,  CFA,  Chair,  Corporate 
Information  Committee  and  Senior 
Vice  President,  State  Street 
Research  and  Management  Co., 
National  Investor  Relations 
Institute,  Mr.  Louis  M.  Thompson, 
Jr.,  President  and  CEO 

12:20  pm:  University  of  Michigan 

School  of  Business  Administration, 
Douglas  Skiimer  The  Conference 
Board,  Dr.  Carolyn  Brancato, 
Research  Director,  Corporate 
Governance 

B.  The  San  Francisco  Hearings 

Thursday.  February  16,  1995 

10:00  am:  Disimplication  Theory 
Professor  Joseph  Grundfest,  Stanford 
University  School  of  Law 

Seasoned  Issuer  Proposal 

Mr.  George  Kadonada,  Vice-Chairman, 
Association  of  PubUcly  Traded 
Companies,  to  be  accompanied  by 
Mr.  Brian  T.  Borders,  President, 
Association  of  Publicly  Traded 
Companies 

Reasonable  Basis  in  Fact  Proposal 

National  Association  of  Securities  and 
Commercial  Law  Attorneys — 
(witness  to  be  named  later),  Bruce 
Alan  Mann,  Esquire,  Morrison  & 
Foerster 
1 1 :30  am:  Software  Publishers 
Association — (witness  to  be 
named),  Software  Industry 
Coalition(witness  to  be  named). 
ITAA — Douglas  C.  Jerger,  Vice- 
President  American  Software 
Association 


12:30  pm:  Break 

1:30  pm:  California  Public  Employees' 

Retirement  System.  Ms.  Kayla  J. 

Gillan,  Assistant  General  Counsel 
2:00  pm:  Western  Association  of 

Venture  Capitalists,  Mr.  Authur 

Patterson,  Accel  Partners,  Mr. 

Douglas  Carlisle,  Menlo  Ventures, 

Mr.  Philip  Gianos,  InterWest 

Partners 
2:45  pm:  Hewlett-Packard,  Robert  P. 

Wayman,  Executive  Vice  President 

Finance  and  Administration/Chief 

Financial  Officer 
3:00  pm:  Sybase,  Inc..  Michael 

Engelhardt.  Vice  President  of 

External  Affairs 
3:15  pm:  Motorola — (witness  to  be 

named) 
3:30  pm:  BankAmerica.  Michael  J. 

Halloran.  Executive  Vice  President 

and  General  Counsel 

[Retease  rto.  34-35310;  FMe  No.  SR-Amex- 
95-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  by  American  Stock 
Exchange,  Inc.  Relating  to  an 
Extension  of  Its  Pilot  Program  Which 
Permits  Specialists  To  Grant  Stops  in 
a  Minimum  Fractional  Change  Market 

January-  31. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January 
11.  1995.  the  American  Stock  Exchange, 
Inc.  ("Amex")  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization. 

I.  Self-Regulatory  Organization's 
State.nent  of  the  Terras  of  Substance  of 
the  Pitiposed  Rule  Change 

The  Amex  requests  a  four  month 
extension  of  a  pilot  program  which 
amended  Exchange  Rule  109  to  permit 
a  specialist,  upon  request,  to  grant  stops 
in  a  minimum  fractional  change 
market. 3  The  text  of  the  proposed  rule 


■  15  U.S.C.  78s(b)(l)  (1988). 

- 17  CFR  240.19b-4  (1991). 

■•The  Annex  receivod  approval  to  amend  Rule 
109.  on  a  pilot  basts,  in  Securities  Exchange  Act 
Release  No.  30603  (April  17.  1992),  57  FR  15340 
(April  27.  1992)  (File  No.  SR-Ainex-91-05)  (■1992 
Approval  Order").  The  Commission  subsequently 
extended  the  Amex's  pilot  program  in  Securities 
Exchange  Act  Release  Nos.  32185  (April  21. 1993). 
58  FR  25681  (April  27,  1993)  (Fil«  No.  SR-Amex- 
93-10r(" April  1993  Approval  Order"):  32664  (July 
21.  1993).  58  FR  40171  (July  27.  1993)  (File  No.  SR- 
Ariex-93-22)  ("July  1993  Approval  Order");  and 
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change  is  available  at  the  Office  of  the 
Secretary.  Amex  and  at  the  Commission 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose      I 

On  March  21  1994,  the  Commission 
extended  its  pilot  approval  of 
amendments  to  Exchange  Rule  109  until 
March  21, 1995.'«  The  amendments 
permit  a  specialist,  upon  request,  to 
grant  a  stop  s  in  a  minimum  fractional 
change  market «  for  any  order  of  2,000 
shares  or  less,  up  to  a  total  of  5,000 
shares  for  all  stopped  orders,  provided 
there  is  an  order  imbalance,  without 
obtaining  prior  Floor  Official  approval. 
A  Floor  official,  however,  must 
authorize  a  greater  order  size  or 
aggregate  share  threshold. 

During  the  course  of  the  pilot 
program,  the  Exchange  has  closely 
monitored  compliance  with  the  rule's 
requirements;  analyzed  the  impact  on 
orders  on  the  specialist's  book  resulting 
from  the  execution  of  stopped  orders  at 
a  price  that  is  better  than  the  stop  price; 
and  reviewed  market  depth  in  a  stock 
when  a  stop  is  granted  in  a  minimum 
ft'actional  change  market.  The  Exchange 
believes  that  the  amendments  to  Rule 
109  have  provided  a  benefit  to  investors 
by  providing  an  opportunity  for  price 


33791  (March  21,  1994),  59  FR  14432  (March  28 
1994)  (File  No.  SR-Amex-93-47)  ("1994  Approval 
Order").  Commission  approval  of  these 
amendments  to  Rule  109  expires  on  March  21, 
1995.  The  Exchange  seeks  accelerated  approval  of 
the  proposed  rule  change  in  order  to  allow  the  pilot 
program  to  continue  without  interruption.  See  letter 
from  Linda  Tarr.  Special  Counsel.  L^l  & 
Regulatory  Policy  Division.  Amex,  to  Glen 
Barrentine.  Senior  Counsel.  Division  of  Market 
Regulation.  SEC.  dated  January  31,  1995. 

<  See  1994  Approval  Order,  supra.  Note  3. 

'  When  a  specialist  agrees  to  a  floor  brokers 
request  to  "stop"  an  order,  the  specialist  is 
obligated  to  execute  the  order  at  the  best  bid  or 
offer,  or  better  if  obuinable.  See  Amex  Rule  109(a). 

«  Amex  Rule  127  sets  forth  the  minimum 
fractional  changes  (qr  securities  traded  on  the 
Exchange. 


improvement,  while  increasing  market 
depth  and  continuity  without  adversely 
affecting  orders  on  the  specialist's  book. 
The  Exchange's  findings  in  this  regard 
have  been  forwarded  to  the  Commission 
under  separate  cover. 

The  Exchange  is  therefore  proposing  a 
four  month  extension  of  the  pilot 
program  which  amended  Rule  109. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  pubUc  interest.  The  Exchange 
believes  that  the  proposed  amendments 
to  Rule  109  are  consistent  with  these 
objectives  in  that  they  are  designed  to 
allow  stops,  in  minimum  fractional 
change  markets,  under  limited 
circumstances  that  provide  for  the 
possibility  of  price  improvement  to 
customers  whose  orders  are  granted 
stops. 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NVV.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  &t)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 


inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-95- 
01  and  should  be  submitted  bv  Febniarv 
28,  1995. 

IV.  Conunission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  with 
Section  6(b)(5) ''  and  Section  1 1  (b) » <.f 
the  Act.  The  Commission  believes  that 
the  amendments  to  Rule  109  should 
further  the  objectives  of  Section  6(b)(5) 
and  Section  11(b)  through  pilot  program 
procedures  designed  to  allow  stops,  in 
minimum  fractional  change  markets, 
under  Umited  circumstances  that 
provide  the  possibility  of  price 
improvement  to  customers  whose  orders 
are  granted  stops.« 

In  its  orders  approving  the  pilot 
procedures,'"  the  Commission  asked  the 
Amex  to  study  the  effects  of  stopping 
stock  in  a  minimum  fractional  change 
market.  Specifically,  the  Commission 
requested  information  on  (1)  the 
percentage  of  stopped  orders  executed 
at  the  stop  price,  versus  the  percentage 
of  such  orders  that  received  a  better 
price;  (2)  whether  limit  orders  on  the 
specialist's  book  were  bypassed  due  to 
the  execution  of  stopped  orders  at  .i 
better  price  (and,  to  this  end,  the 
Commission  requested  that  the  Amex 
conduct  a  one-day  review  of  all  book 
orders  in  the  ten  stocks  receiving  the 
greatest  number  of  stops);  (3)  market 
depth,  including  a  comparison  of  the 
size  of  stopped  orders  to  the  size  of  the 
opposite  side  of  the  quote  and  to  any 
quote  size  imbalance,  and  an  analysis  of 
the  ratio  of  the  size  of  the  bid  to  the  size 
of  the  offer;  and  (4)  speciafist 
compliance  with  the  pilot  program  s 
procedures. 

The  Exchange  has  submitted  to  the 
Commission  several  monitoring  reports 
regarding  the  amendments  to  Rule  109. 
The  Commission  befieves  that,  although 
these  monitoring  reports  provide  certain 
useful  information  concerning  the 
operation  of  the  pilot  program,  the 
Commission  must  condurt  further 


'  15  U.S.C.  78f  (1988). 

•15  U.S.C.  78k  (1988). 

"For  a  description  of  Amex  procedures  for 
slopping  stock  in  minimum  fractional  change 
markets,  and  of  the  Commission's  rationale  for 
approving  those  procedures  on  a  pilot  ba$;>.  -.••■ 
1992  Approval  Order,  supra,  note  3.  The  diM     sun 
in  the  aforementioned  order  is  incorporalpd'' 
reference  into  this  order. 

'".See  supra,  note  3. 
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analysis  of  the  Amex  data  and,  in 
particular,  of  Rule  109's  impact  on  limit 
orders  on  the  specialist's  book,  before  it 
can  consider  peimanent  approval 
thereof.  To  allow  the  Commission  fairly 
and  comprehensively  to  evaluate  the 
Amex's  use  of  its  pilot  procedures, 
without  compromising  the  benefit  that 
investors  might  receive  under  Rule  109, 
as  amended,  the  Commission  believes 
that  it  is  reasonable  to  extend  the  pilot 
program  until  July  21, 1995. 

First,  the  Amex's  latest  monitoring 
report  indicates  that  approximately  half 
of  orders  stopped  in  minimum 
fractional  change  markets  received  price 
improvement.  The  Commission, 
therefore,  believes  that  the  pilot 
procedures  provide  a  benefit  to  certain 
investors  by  offering  the  possibility  of 
price  improvement  to  customers  whose 
orders  are  granted  stops  in  minimum 
fractional  change  markets.  According  to 
the  Amex  report,  moreover,  nearly  all 
stopped  orders  were  for  2,000  shares  or 
less.  In  this  respect,  the  amendments  to 
Rule  109  should  mainly  affect  small 
public  customer  orders,  which  the 
Commission  envisioned  could  most 
t)enefit  from  professional  handling  by 
the  specialist 

Second,  the  Amex  states  that  the 
amendments  to  Rule  109  have  not 
adversely  affected  customer  limit  orders 
existing  on  the  specialist's  book."  This 
conclusion  is  based  on  the  Exchange's 
review  of  limit  orders  on  the  opposite 
side  of  the  market  at  the  time  a  stop  was 
granted  pursuant  to  this  pilot  program. 
As  part  of  its  one-day  review  of  the  ten 
stocks  receiving  the  greatest  number  of 
stops,  the  Amex  determined  how  often 
book  orders  which  might  have  been 
entitled  to  an  execution  had  the  order 
not  been  stopped,  in  fact,  were  executed 
at  their  limit  price  by  the  close  of  the 
day's  trading.'^  In  addition  to 


"When  stock  is  stopped,  book  orders  on  the 
opposite  side  of  the  market  that  are  entitled  to 
Immediate  execution  lose  their  priority.  If  the 
stopped  order  then  receives  an  improved  price, 
limit  orders  at  the  stop  price  are  bypassed  and.  if 
the  D'jirkpt  turns  away  from  that  limit,  may  never 
Ix!  executed. 

As  for  book  orders  on  the  same  side  of  the  market 
as  the  stopped  stock,  the  Commission  believes  that 
Kule  109°s  requirements  make  it  unlikely  that  these 
liiril  orders  would  not  be  executed.  Under  the 
Amex's  pilot  program,  an  order  can  Iw  stopped  only 
if  a  substantial  imbalance  exists  on  the  opposite 
-side  of  the  market  See  infra,  text  accompanying 
notes  14-20.  !n  those  circumstances,  the  stock 
would  probably  trade  away  from  the  large 
imbalance,  resulting  in  execution  of  orders  on  the 
book. 

>'  Beyond  tfa«  one^y  review,  the  Amex  could 
make  this  dotemitMlion  only  for  those  stocks  in 
which  the  eiectrooic  display  book  bad  been 
implemenled.  For  other  stocks,  the  Amex 
determined  bow  often  an  equivalent  volume  (i.e.. 
the  same  number  of  shares  as  the  stopped  order) 
was  executed  at  the  opposite  side's  limit  price  b>' 
the  close  of  the  day's  trading. 


aggregated  data,  the  Amex  provided  a 
detailed  breakdown  of  the  disposition  of 
each  order. 

The  Commission  historically  has  been 
concerned  that  book  orders  may  get 
bypassed  when  stock  is  stopped, 
especially  in  a  minimum  fractional 
change  market."  Based  on  the  Amex's 
prior  experience,  the  Commission  did 
not  have  sufficient  grounds  to  conclude 
that  this  long-standing  concern  had 
been  alleviated.  The  Commission 
acknowledges,  however,  that  Amex's 
recent  monitoring  reports  provide  new 
information  on  this  aspect  of  the  pilot 
program.  As  a  result,  the  Commission 
finds  that  additional  time  is  necessar}' 
for  the  Commission  to  review  such 
information  and  to  ensure  that  Rule  109. 
as  amended,  does  not  harm  public 
customers  with  limit  orders  on  the 
specialist's  book. 

In  terms  of  market  depth,  the  Amex's 
monitoring  report  suggests  that  stock 
tends  to  be  stopped  in  minimum 
fractional  change  markets  where  there  is 
a  significant  disparity  (in  both  absolute 
and  relative  terms)  between  the  number 
of  shares  bid  for  and  the  number  of 
shares  offered.'*  That  report  also 
suggests  that,  given  the  depth  of  the 
opposite  side  of  the  market,  orders 
affected  by  the  Rule  109  pilot  tend  to  be 
relatively  smalL'*  The  Amex  repeatedly 
has  stated,  both  to  the  Commission  '^ 
and  to  its  members,''  that  specialists 
can  only  stop  stock  in  a  minimum 
firactional  changed  market  when  (1)  an 
imbalance  exists  on  the  opposite  side  of 
the  market  and  (2)  such  imbalance  is  of 
Sufficient  size  to  suggest  the  likelihood 
of  price  improvement.'" 


"See.  e.g..  SEC,  Report  of  the  Special  Study  of 
the  Securities  Markets  of  the  Securities  and 
Exchange  Commission,  RR.  Doc.  No.  95.  B8th 
Cong..  Ist  Seas.  Pt.  2  (1963). 

'♦There  is  a  direct  relationship  between  such  a 
quote  size  imbalance  and  the  likelihood  of  price 
improvement.  A  large  imbalance  on  one  side  of  the 
market  suggests  that  subsequent  transactions  will 
take  place  on  the  other  side.  In  those  circumstances, 
it  could  be  appropriate  to  grant  a  stop,  since  the 
delay  might  allow  the  specialist  to  execute  the  order 
at  a  better  price  for  the  customer. 

'^  A  relatively  large  order  might  begin  to 
counteract  the  pressure  the  imbalance  on  the 
opposite  side  of  the  market  is  putting  on  the  stock's 
price.  Accordingly,  it  might  not  be  as  appropriate 
to  stop  such  an  order. 

'*See  letter  from  Claire  P.  McGrath,  Senior 
counsel.  Legal  &  Regulatory  Policy  Division.  Amex. 
to  Mary  Revell,  Branch  Chief.  Division  of  Market 
Regulation.  SEC,  dated  January  6. 1992 
(Amendmeol  ,Nlo.  1  to  File  No.  SR-Amex-91-05). 
Amendment  No.  1  formally  incorporated  the 
requirement  that  the  indicia  of  market  depth 
discussed  below  must,  without  exception,  be 
satisfied  before  a  specialist  is  permitted  to  stop 
stock  in  a  minimum  fractional  change  market 

"  See  Amex  Information  Circular  Nos,  92-74 
(April  24, 1992)  and  93-333  (April  7, 1993). 

"For  furihar  discussion  of  the  relationship 
between  quote  siae  imbalance  and  the  likelihood  of 
price  improvement,  see  supra  note  14. 


In  the  Commission's  opinion,  the 
Amex  data  generally  supports  its 
conclusions  regarding  market  depth. 
The  Commission  continues  to  believe 
that  the  requirement  of  a  sufficient 
market  imbalance  is  a  critical  aspect  of 
the  pilot  program.'^  When  properly 
applied,  such  a  requirement  should  help 
the  Amex  ensure  that  stops  are  only 
granted  in  a  minimum  fractional  change 
market  when  the  benefit  [i.e..  price 
improvement)  to  orders  being  stopped 
far  exceeds  the  potential  of  harm  to 
orders  on  the  specialist's  book. 2" 

Finally,  the  Amex  report  describes  its 
efforts  regarding  compliance  with  the 
pilot  procediues.  To  alleviate  confusion 
about  how  to  evidence  Floor  Official 
approval  (which,  as  noted  above,  a 
specialist  must  obtain  to  stop  any  order 
for  more  than  2,000  shares,  or  a  total  of 
more  than  5.(K)  shares  for  all  stopped 
orders),  the  Exchange  has  developed 
new  manual  and  automated  reports, 
which  serve  as  a  written  audit  trail  for 
surveillance  purposes.  As  a  result,  the 
Commission  believes  that  the  Amex  has 
sufficient  means  to  determine  whether  a 
specialist  complied  with  the 
amendments'  order  size  and  aggregate 
share  thresholds  and,  if  not,  whether 
Floor  Official  approval  was  obtained  for 
larger  parameters.  The  Commission  also 
notes  the  Amex's  ongoing  effort  to  keep 
its  specialists  properly  informed  about 
the  pilot  program's  requirements  In  this 
context.Jhe  Amex  has  distributed 
Inforination  Circulars,^'  and  held 
continuing  educational  sessions  on  the 
pilot  program  and  its  requirements  for 
stopping  stock  in  minimum  fractional 
change  markets.  The  Commission  would 
expect  the  Amex  to  take  appropriate 
action  in  response  to  any  instance  of 
specialist  non-compliance  with  Rule 
109's  procedures. 

During  the  pilot  extension,  the 
Commission  requests  that  the  Exchange 
continue  to  monitor  the  effects  of 
stopping  stock  in  a  minimum  fractional 
change  market  and  to  provide  additional 
information  where  appropriate. 
Moreover,  if  the  Exchange  determines  to 
request  permanent  approval  of  the  pilot 
program  or  an  extension  thereof  beyond 
July  21. 1995,  the  Amex  should  submit 
to  the  Commission  a  proposed  rule 
change  by  April  1 ,  1995. 


'"In  extending  a  comparable  pilot  program  on  the 
New  York  Stock  Exchange,  the  Commission  placed 
similar  emphasis  on  the  critical  nature  of  the 
sufficient  size  standard  wheji  stopping  stock  in 
minimum  fractional  change  markets.  See  Securities 
Exchange  Act  Baleaae  No.  33791  (March  21. 1994), 
59  FR  14437  (March  28.  1994)  (File  No.  SR-NYSE- 
94-06). 

^See  supra,  text  accompany  ir.|{  notes  11-13. 

-'  See  supra,  note  17. 
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The  Commission  finds  good  cause  for 
approving  the  proposed  nde  change 
prior  to  the  thirtieth  day  after  the  date 
of  pubhcation  of  the  notice  of  filing 
thereof.  This  will  permit  the  pilot 
program  to  continue  on  an 
uninterrupted  basis.  In  addition,  the 
procedures  the  Exchange  proposes  to 
continue  using  are  the  identical 
procedures  that  were  published  in  the 
Federal  Register  for  the  full  comment 
period  and  were  approved  by  the 
Commission. ^2 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2),"  that  the  proposed 
rule  change  (SR-Amex-95-01 )  is  hereby 
approve.^  until  July  21, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarlanrf, 

Deputy  Secretary. 

IFR  Doc.  9S-2971  Filed  2-6-95;  8;45  am| 
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[Release  Na  34-35300;  FMe  No.  SR-CBOE- 
94-46] 

Self-Regulatory  Organiiations;  Order 
Approving  PropoMd  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  1  to  the  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Amendments  to  the 
Minor  Rule  Violation  Fine  Plan 

January  31,  1995. 

On  November  21,  1994,  the  Chicago 
Board  Options  Exchange,  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b--i 
thereunder.^  a  proposed  rule  change  to 
amend  certain  provisions  of  CBOE  Rule 
17.50,  "ImposiUon  of  Fines  for  Minor 
Rule  Violations." 

Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
December  5, 1993.3  No  comments  were 
received  on  the  proposal.* 

*^No  comments  were  received  in  connection  with 
the  propoaed  rule  change  which  implemented  these 
procedures.  See  1992  Approval  Order,  supra,  note 

"15U.S.C78s(bM2)(198«). 

"  17  CFR  20a3O-3(a«12)  (1991). 

'15U.S.C7«s(b)(l)(1998>. 

2  17  CFR  240.19b-4  (1994). 

'  See  Securities  Exchange  Act  Release  No.  35014 
(November  28, 1994).  59  FR  82429  (December  5 
1994). 

«On  January  10, 1995,  the  CBOE  amended  its 
proposal  to  provide  that  finea  inipaeed  pursuant  to 
CBOE  Rule  17.50(b)(7)  are  subject  to  review  by  the 
Exchange's  Appeals  Committee.  See  Lader  from 
Arthur  B.  Reinstein,  Attorney.  CBOE.  to  Sharon 
Uwson.  Assistant  Director.  Division  of  .Market 


The  CBOE  proposes  to  amend  CBOE 
Rule  17.50  to  (1)  extend  the  'lookback 
period"  for  determining  certain 
sanctions;  (2)  limit  the  number  of 
transactions  for  which  a  member  may 
request  verification;  (3)  clarify  appeal 
procedures;  (4)  provide  for  the  waiver  of 
certain  fees  for  appeals;  (5)  conform 
procedures  for  requests  for  review  under 
CBOE  Rule  17.50  with  other  CBOE 
rules;  and  (6)  clarify  certain  provisions 
of  the  rule. 

Specifically,  the  Exchange  proposes  to 
(1)  amend  CBOE  Rule  17.50(g)(4)  to 
extend  from  nine  to  18  months  the 
'lookback  period"  for  failure  to  submit 
accurate  trade  information  pursuant  to 
CBOE  Rule  6.51.  "Reporting  Duties;" 
and  (2)  amend  CBOE  Rule  17.50(g)(5)  to 
create  an  18-month  "lookback  period' 
for  failure  to  submit  trade  information  to 
the  price  reporter  pursuant  to  CBOE 
Rule  6.51.  "The  Exchange  also  proposes 
to  amend  CBOE  Rule  17.50(g)(6)  to 
provide  that  the  maximum  fine 
authorized  under  the  Exchange's  trading 
and  decorum  policies  may  be  imposed 
for  a  first  or  second  offense  if  warranted 
under  the  circumstances  in  the  view  of 
the  Floor  Officials  Committee. 

The  CBOE  proposes  to  amend 
Exchange  Rule  17.50,  InterpretaUon  and 
Pohcy  .03  to  impose  a  cap  on  the 
number  of  transactions  during  a 
particular  month  for  which  a  member 
fined  more  than  tv«ce  in  an  18-month 
period  for  failure  to  submit  accurate 
trade  information  or  failure  to  submit 
trade  information  to  the  price  reporter 
may  request  verification.  Under 
Interpretation  and  Pohcy  .03.  as 
amended,  a  member  fined  more  than 
twice  in  an  18-month  period  may 
request  verification  of  the  greater  of  50 
transactions  during  a.  month  or  10%  of 
the  number  of  transactions  deemed  not 
to  be  in  compliance  with  CBOE  Rule 
6.51. 

The  CBOE  also  proposes  several 
amendments  to  revise  the  procedures 
apphcable  to  the  appeal  and  review  of 
fines  imposed  under  CBOE  Rule  17.50. 
First,  the  CBOE  proposes  to  amend 
Exchange  Rule  17.50(c)(1)  to  state 
explicitly  the  rights  of  members  fined 
under  the  rule.  The  CBOE  also  proposes 
to  add  paragraph  (d)(1)  to  clarify  the 
procedures  applicable  to  appeals  bom 
fines  imposed  for  trading  conduct  and 
decorum  violations  to  note  that,  among 
other  things,  a  person  fined  for  such 
violations  may  contest  the  Exchange's 
determination  by  filing  a  written 
application  with  the  Secretary  of  the 


Exchange  pursuant  to  CBOE  Rule  19.2. 
"Submission  of  Appbcation  to 
Exchange,"  and  that  a  hearing,  if 
requested,  will  be  conducted  in 
accordance  with  the  provisions  of  CBC« 
Rules  19.3,  "Procedure  Follovwng 
Applications  for  Hearing,"  and  19.4. 
"Hearing."  Under  paragraph  (d)(2),  the 
Appeals  Committee  may  waive  the 
forum  fee  if  the  Appeals  Committee 
finds  that  the  person  chai;ged  is  guihy 
of  one  or  more  of  the  rule  violations 
alleged  and  the  sole  disciplinary 
sanction  imposed  by  the  Appeals 
Committee  is  a  fine  which  is  less  than 
the  total  fine  initially  imposed  by  the 
Exchange. 

hi  addition,  the  CBOE  proposes  to 
amend  CBOE  Rule  17.50(c)  to  provide 
the  Exchange's  Business  Conduct 
Committee  ('BCC")  s  and  the  Appeals 
Committee  with  the  discretion  to  waive 
the  forum  fee  provided  for  if  the 
applicable  committee  finds  that  the 
person  charged  is  guihy  of  one  or  more 
of  the  rule  violations  alleged  and  the 
sole  disciplinary  sanction  imposed  is  a 
fine  which  is  less  than  the  total  fine 
initially  imposed  by  the  Exchange.  The 
CBOE  beheves  that  this  amendment  will 
lead  to  a  more  equitable  resolution  of 
certain  appeals  under  CBOE  Rule  17.50 
in  situations  where  the  committees 
believe  that  a  waivo-  of  the  forum  fee  is 
warranted;  such  situations  arise,  for 
example,  when  a  fine  is  reduced  on 
appeal. 

The  CBOE  also  proposes  to  amend 
CBOE  Rule  17.50(c)(3)  and  to  add  (d)(3) 
to  make  the  procedures  apphcable  to 
requests  by  the  Board  of  Directors 
("Board")  for  review  by  the  Board  of 
determinations  of  the  Appeals 
Committee  under  CBOE  Rule  17.50 
consistent  with  the  procedures 
applicable  to  similar  requests  regarding 
other  decisions  of  these  committee  as 
provided  in  CBOE  Rules  17.10(c)  and 
19.5(a). 

Finally,  the  CBOE  proposes  a 
nonsubstantive  change  to  clarify  CBOE 
Rule  17.50(g)(1),  "Violation  of  position 
hmit  rules,  "  by  deleting  a  potentially 
confusing  reference  to  CBOE  Rule  24.4, 
"Position  Limits  for  Broad-Based  Index* 
Options.  "  Currently.  CBOE  Rule 
17.50(g)(1),  which  apphes  to  violations 
of  all  of  the  Exchange's  position  limit 
rules,  only  specifically  references  CBOE 


Regulation,  Commissioa  dated  January  9.  1995 
("Amendraent  No.  1").  CBOE  Rule  17.50(g)(7) 
establishes  a  fine  achMlula  far  bilurea  to  sulxnit 
trade  dau  on  the  trade  date.  See  order  approvins 
File  No.  SR-CBOE-94-50. 


'  The  BCC  has  dacisioo-iiiakiiig  authority 
concerning  poasible  violations  within  the 
disciplinary  jurisdiction  of  the  Exchange.  The  aiX, 
re\  ievirs  CBOE  staS  mveatigBtory  rcpoU  and  isauea 
statements  of  chargea.  accepu  or  reiacts  ofim  of 
settlement  and  letter*  of  conaent.  holds  bMringa 
and  conducts  summary  proceedings,  servaa  written 
decisions  on  the  paitiea  to  proce^iings,  and.  when 
appropriate,  imposes  saoctiona,  irkcludiog 
expulsions,  suspension*,  fines,  cenaurea,  and  olhtf 
fltting  sanctions. 
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Rules  4.11,  "Position  Limits."  and 
24.4(a).  and  does  not  sp)ecifically 
reference  the  other  CBOE  rules  which 
determine  compliance  with  CBOE  Rule 
4.11,  the  Exchange's  general  rule 
governing  position  limits.^  Although  the 
CBOE  states  that  this  is  not  technically 
incorrect — because  all  position  limit 
violations,  no  matter  what  type  of 
option  they  relate  to.  are  vielations  of 
CBOE  Rule  4.11 — the  current  references 
are  potentially  confusing.  Therefore,  to 
eliminate  potential  confusion,  the  CBOE 
proposes  to  delete  the  reference  to 
CBOE  Rule  24.4(a),  so  that  CBOE  Rule 
17.50(g)(1),  as  amended,  will  refer  only 
to  CBOE  Rule  4.11. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Sections  6(b)(1)  and 
6(b)(7),  in  particular,  in  that  it  enhances 
the  effectiveness  and  fairness  of  the 
Exchange's  disciplinary  procedures. 

The  Conunission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  with  the 
requirements  of  Sections  6(b)(5),  6(b)(6), 
and  6(b)(7).7  Section  6(b)(6)  of  the  Act 
requires  that  the  rules  of  the  Exchange 
provides  that  its  members  be 
appropriately  disciplined  for  violations 
of  the  Act,  the  rules  and  regulations 
thereunder,  and  the  Exchange's  rules. 
As  noted  above,  the  CBOE  proposes  to 
amend  CBOE  Rule  17.50  to  (1)  extend  to 
18  months  the  "lookback  period"  for 
failure  to  submit  accurate  trade 
information  pursuant  to  CBOE  Rule 
6.51;"  (2)  create  an  18-month  "lookback 
period"  for  failure  to  submit  trade 
information  to  the  price  reporter 
pursuant  to  CBOE  Rule  6.51;«  and  (3) 
provide  that  the  maximum  fine 
authorized  under  the  Exchange's  trading 
and  decorum  policies  may  be  imposed 
for  a  first  or  second  offense  if  the  Floor 
Officials  Committee  beUeves  that  such 
action  is  warranted.  The  Commission 
believes  that  these  amendments  to 
CBOE  Rule  17.50  will  provide  for 
prompt,  effective  and  appropriate 
discipline  of  CBOE  Rule  6.51  and  of  the 


*  Other  CBOE  position  limit  rules  which  establish 
ways  to  determine  compliance  with  CBOE  Rule 
4.11  with  respect  to  particular  types  of  options 
include  CBOE  Rule  24.A.  "Position  Limits  for 
Industry  Options,"  CBOE  Rule  A.7,  "Position 
Limits"  (Flexible  Exchange  Options).  CBOE  Rule 
21.3,  "Position  Limits"  (Treasury  Bonds  and  Notes), 
and  CBOE  Rule  23.3,  "Position  Limits "  (interest 
rate  options). 

'  15  U.S.C  78f(b)(5),  (6).  and  (7)  (1988). 

•See CBOE  Rule  17.50(g)(4). 

9  See  CBOE  Rule  17.50(g)(5). 


Exchange's  trading  and  decorum 
policies. 

In  addition,  the  Commission  notes 
that  the  current  fine  schedules  provided 
in  CBOE  17.50  for  violations  of  CBOE 
rule  6.51  are  graduated  to  account  for 
repeat  offenders  and  that  allowing  the 
Exchange  to  create  18-month  "lookback 
periods"  is  consistent  with  the  existing 
framework  of  graduated  fines  and  may 
increase  the  CBOE's  abihty  to  deter 
repeat  offenders.  By  encouraging  market 
makers  and  floor  brokers  to  submit 
accurate  trade  information  and  to 
submit  information  to  the  price  reporter, 
the  proposal  should  enhance  the 
accuracy  of  the  CBOE's  audit  trails  and. 
in  turn,  protect  investors  and  the  public 
interest  by  helping  the  CBOE  to  enforce 
compliance  by  its  members  with  the 
federal  securities  laws  and  the  CBOE's 
rules. 

The  Commission  also  believes  that  it 
is  reasonable  for  the  CBOE  to  amend 
CBOE  Rule  17.50,  Interpretation  and 
Policy  .03  to  hmit  the  niunber  of 
transactions  during  a  month  for  which 
a  member  fined  more  than  twice  diuing 
an  18-month  period  imder  CBOE  Rule 
17.50(g)(4)  or  (g)(5)  may  request 
verification  of  the  fine.  Specifically, 
under  the  proposal,  if  a  member 
receives  three  or  more  such  fines  during 
an  18-month  period  he  will  be 
permitted  to  request  verification  of  the 
greater  of  50  transactions  or  10%  of  the 
number  of  transactions  deemed  not  to 
be  in  compliance  with  CBOE  Rule 
17.50(g)(4)  or  17.50(g)(5).  The  proposed 
cap  will  apply  separately  to  fines 
imposed  under  CBOE  Rules  17.50(g)(4) 
and  17.50(g)(5). 

The  Commission  believes  that  the 
proposal  to  amend  CBOE  Rule  17.50, 
Interpretation  and  Policy  .03  to  limit  the 
number  of  transactions  during  a 
particular  month  for  which  a  member 
may  request  verification  strikes  a 
reasonable  balance  between  providing 
CBOE  members  with  a  reasonable 
opportunity  to  request  verification  of 
fines  imposed  for  failure  to  submit 
accurate  trade  information  or  failure  to 
submit  trade  information  to  the  price 
reporter  and  limiting  the  administrative 
burden  associated  with  verification  of 
the  transactions.  In  this  regard,  the 
CBOE  states  that  the  majority  of 
verification  requests  involve  the  review 
of  between  30  and  150  transactions  and 
that  the  Exchange  has  had  to  devote  an 
increasing  amount  of  CBOE  staff  time 
and  resources  to  processing  the 
verification  requests.  According  to  the 
CBOE,  the  proposed  cap  will  affect  a 
small  percentage  of  the  members 
requesting  verification  and  will 
materially  reduce  the  total  number  of 


transactions  that  will  be  reviewed  by  the 
Exchange's  sur\'eillance  staff. 

At  the  same  time,  the  Commission 
believes  that  the  proposed  amendment 
to  CBOE  Rule  17.50,  Interpretation  and 
Policy  .03  does  not  compromise 
members'  rights  to  fair  procedures  in 
CBOE  disciplinary  proceedings. 
Specifically,  the  Commission  notes  that 
the  limit  on  verification  requests  does 
not  apply  to  members  who  receive  less 
than  three  fines  for  violations  of  either 
CBOE  Rule  17.50(g)(4)  or  17.50(g)(5) 
during  an  18-month  period  and  that  the 
proposal  Umits,  but  does  not  eliminate. 
a  member's  ability  to  request 
verification  of  transactions  during  a 
particular  month.  In  addition,  the 
Commission  notes  that  a  member  fined 
under  CBOE  Rule  17.50  may  contest  the 
fine  imposed  pursuant  to  CBOE  Rule 
17.50  through  the  submission  of  a 
written  answer  as  provided  in  CBOE 
Rule  17.5,  "Answer,"  when  the  matter 
will  become  subject  to  review  by  the 
Exchange's  BCC.^" 

The  Commission  believes  that  it  is 
reasonable  for  the  CBOE  to  amend 
CBOE  Rule  17.509c)(l)  to  state 
explicitly  the  right  of  members  fined 
under  CBOE  Rule  17.50.  including 
members  who  receive  fines  exceeding 
$2,500  for  trading  conduct  and  decorum 
policy  violations,  to  contest  the 
Exchange's  determination  by  filing  an    . 
answer  under  CBOE  Rule  17.5.  In 
addition,  the  Commission  believes  that 
it  is  reasonable  for  the  Exchange  to  add 
paragraph  (d)  to  CBOE  Rule  17.50. 
which  specifies  the  procedures 
applicable  to  appeals  of  trading  conduct 
and  decorum  policy  violation  fines  not 
exceeding  S2.500  imposed  pursuant  to 
CBOE  Rule  17.50(g)(6)  and  fines 
imposed  pursuant  to  CBOE  Rule 
27.50(g)(7)." 

The  Commission  believes  that  the 
amendments  to  CBOE  Rule  17.50(c)  and 
addition  of  paragraph  (d)  clarify  the 
appeal  procedures  available  to  members 
fined  under  CBOE  Rule  17.50.  thereby 
helping  to  ensure  that  the  Exchange 
provides  fair  procedures  for  the 
disciplining  of  members,  consistent 
with  Section  6(b)(7)  of  the  Act.  The 
Commission  believes  that  right  to 
appeal  sanctions  imposed  under  CBOE 
Rule  17.50  will  help  to  safeguard  the 
procedural  rights  of  sanctioned  persons 
while  preserving  the  Exchange's  abiUty 
to  adjudicate  minor  rule  violations  in  a 
timely  and  efficient  manner  through  the 
process  established  in  CBOE  Rule  17.50. 

In  addition,  the  Commission  believes 
that  it  is  reasonable  for  the  Exchange  to 
amend  its  rules  to  provide  BCC  and  the 


>»  See  CBOE  Rule  17.50(c). 

' '  See  Amendment  No.  1,  supm  note  4. 
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Appeals  Committee  with  the  discretion 
to  waive  the  forum  fee  established  in 
CBOE  Rule  17.50  if  the  BCC  or  the 
Appeals  Committee  determines  that  the 
person  chargfad  is  guilty  of  one  or  more 
of  the  rule  violations  alleged  and  the 
sole  disciplinary  sanction  imposed  by 
the  BCC  or  the  Appeals  Committee  is  a 
fine  which  is  less  than  the  total  fine 
initially  imposed  for  the  violation.  By 
allowing  the  BCC  and  the  Appeals 
Committee  to  waive  the  forum  fees,  the 
Commission  befieves  that  the  proposal 
should  enhance  the  fairness  of  the 
CBOE  's  disciplinary  system  and  help  to 
ensure  that  appropriate  and  equitable 
discipline  is  imposed  under  CBOE  Rule 
17.50. 

The  Commission  believes  that  it  is 
reasonable  for  the  Exchange  to  amend 
CBOE  Rule  17.50  to  provide  that  the 
Exchange  department  which 
commenced  an  action  under  CBOE  Rule 
17.50.  the  person  charged,  the  President 
of  the  Exchange,  and  the  Board  may 
require  a  review  by  the  Board  of  any 
determination  of  the  Appeals 
Committee  under  CBOE  Rule  17.50  by 
proceeding  in  the  manner  provided  in 
CBOE  Rule  19.5,  "Review."  The 
Commission  notes  that  the  provision  is 
similar  to  the  current  CBOE  rule 
governing  requests  for  review  of  BCC 
determinations. 

Finally,  the  Conunission  believes  that 
the  CBOE's  proposal  to  make 
nonsubstantive  changes  to  CBOE  Rule 
1 7.50(g)(1)  is  consistent  with  the  Act 
because  it  is  designed  to  clarify  the  rule. 
The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  in  order  to 
establish  procedures  applicable  to 
ap|>eals  of  fines  imposed  pursuant  to 
CBOE  Rule  17.S0(g)(7}.  By  providing 
members  with  a  means  to  appeal  such 
fines,  the  Commission  believes  that  the 
procedures  set  forth  in  Amendment  No. 
1  should  help  to  ensure  that  fines  are 
imposed  fairly  under  CBOE  Rule 
17.50(g)(7).  Accordingly,  the 
Commission  believes  it  is  consistent 
with  sections  6(b)(5}  and  19(b)(2}  of  the 
Act  to  approve  Amendment  No.  1  on  an 
accelerated  basis. 

It  is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,>2  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-94-46)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authwity." 


Margaret  H.  McFarUad, 

Depu  ty  Secretary. 

IFR  O-x;.  95-2907  Filed  2-6-95;  8:45  am) 
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(Release  No.  34-^5314;  FHe  No.  SR-WASD- 
94-10] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Procedures 
for  Large  and  Complex  Arbitration 
Cases 

February  1, 1995. 

On  January  31. 1995,  the  National 
Association  of  SecuriUes  Dealers,  Inc. 
("NASD  "  or  "AssociaUon")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission  ")> 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  SecuriUes 
Exchange  Act  of  1934  ("Act")2.  and 
Rule  19b-4  thereunder.3  The  rule 
change  amends  the  Code  of  Arbitration 
Procedure  ("Code")*  by  amending  Part 
ni.  Sections  43  s  and  44  «  and  adding 
new  Section  46  to  provide  procedures 
for  large  and  complex  arbitration  cases 
as  a  one  year  pilot  program. 

Notice  of  the  proposed  rule  change, 
together  with  the  substance  of  the 
proposal,  was  provided  by  issuance  of  a 
Commission  release  (Securities 
Exchange  Act  Release  No.  34998.  Nov. 
22, 1994)  and  by  publication  in  the 
Federal  Register  (59  FR  61010.  Nov.  29. 
1994).  Two  comment  letters  were 


"  15  U.S.C  78sfbK2)  (19«2). 

"  17  CFR  200.30-3(8X12)  (1994). 


'  The  NASD  initialiv  submined  the  proposed  rule 
change  on  February  15. 1994.  Amendnjent  No.  l 
submjtled  on  October  12, 1994.  dariCed  various 
aspect*  of  the  proposed  rule  change,  ailered  ibe 
manner  in  which  arbitrators  »re  selected  to  a  panel 
and  altered  the  disclosiirea  .'aquired  with  rwp«ct  to 
unsuccessful  settlemenl  discussions.  Amendroant 
No.  2,  submitted  on  November  18, 1994,  amended 
proposed  Section  46(g)  to  clarify  -.hat  arbitrators 
mdv,  at  their  own  initiative,  issue  an  award 
accompanied  by  a  sutonent  of  reasons  or  basis  of 
award  and  that  pcjties  may  speci5c*llv  agr«e  to 
require  arbitrators  to  issue  a  sutament  of  reasons 
when  they  issue  an  award.  Amendment  No.  3, 
submitted  on  December  12.  1994.  and  Arrmndmenl 
No.  4  ware  minor  technical  ameDomenls.  Sea  Letter 
from  Suzanne  E.  Rotbwell.  Associate  General 
Counsel,  NASD,  to  Mark  Barracca,  Branch  Chief, 
Over-the-Counter  Regulation.  SEC  (December  9, 
1994)  (available  in  Commission's  Public  Reference 
Room):  Utter  from  SuMnne  E.  Rothwell,  Associate 
General  Counsel,  NASD,  to  Mark  Barracca.  Branch 
Chief,  Ovar-th«<j>unter  Regdaljon.  SEC  (Jan aary 

31 .  1994)  (available  in  Commissions  Public 
Reference  Room). 

»15U.S.C78s(bHl)(19»«). 
'  17  CFR  240.19b-4. 

♦  NASD  Manual,  Code  of  Arbitration  Prticedure 
(CCH)  11  3701  ef.  seq 

*  NASD  Manual.  Code  of  Arbitratioii  Piocedui* 
Pan  in.  Sec  43  (CCH)  1  3743. 

"  NASD  Manual.  Code  of  Arbitration  Procedure 
Part  m.  Sec.  44  (CCH)  1  3744. 


received.'  This  order  approves  the 
proposed  rule  change. 

I.  Background 

The  Code  governs  arbitration  of  any 
dispute  arising  out  of  or  in  connection 
wi\h  the  business  of  any  NASD  member, 
or  arising  out  of  the  employment  or 
termination  of  employment  of 
associated  persons  with  a  member,  other 
than  disputes  involving  the  insurance 
business  of  any  member  which  is  also 
an  insurance  company,  if  the  dispute  is: 
(1)  Between  or  among  members;  (2) 
between  or  among  members  and 
associated  persons;  (3)  between  or 
among  members  of  associated  persons 
and  public  customers,  or  others;  or  (4) 
between  or  among  members,  registered 
clearing  agencies  with  which  the  NASD 
has  entered  into  an  agreement  to  use  the 
NASD's  arbitration  facilities  and 
procedures,  and  participanU,  pledges  oi 
other  persons  using  the  facilities  of  a 
registered  clearing  agency.^ 

The  Code  contains  specialized 
procedures  for  certain  categories  of 
cases.  Part  II  of  the  Code  »  contains 
procedures  appUcable  solely  to  industry 
and  clearing  controversies.  Section  13  of 
the  Code  »o  contains  certain  speciaUzed 
procedures  apphcable  to  controversies 
involving  pubhc  customers  and 
associated  persons  or  members  if  these 
controversies  involve  a  dollar  amount 
not  exceeding  $10,000. 

The  NASD  submitted  this  rule  change 
because  it  believes  that  certain  lai^e  and 
complex  cases  may  require  special 
management  beyond  that  currently 
afforded  by  the  Code.  Therefore,  the 
NASD  is  adding  new  Section  46  to  the 
Code  setting  forth  procedures  for 
handling  and  managing  large  and 
complex  cases.  In  part,  some  of  the 
procedures  contain  certain  features  of 
rules  adopted  by  the  American 
Arbitration  Association  ("AAA")  for 
pnn-essing  large  and  complex  cases. 
Section  46  also  contains  certain  features 
of  the  arbitration  rules  of  the  National 
Futures  Association.  Many  of  the 
pnx.ediu-es  in  Section  46  also  are 
provided  elsewhere  in  the  Code; 
however,  the  NASD  believes  that 
grouping  these  procedures  together  in  a 

'  .S«;  letter  from  CJifi  Palebky.  Esq.,  Chairmen. 
•Securities  industry  .Arbitration  Committee.  National 
Employment  Lawv-er*  Association  CNELA").  to 
jonaih.in  G.  Kjtz.  Secretary.  SEC,  dated  December 
12.  l«m  CNELA  Letter"):  letter  from  Seth  E. 
Lipn«r.  Esq..  Deutsch  A  Lipner.  to  Jonathan  G.  Katz. 
Secretary.  SEC.  dated  December  22,  1994  ("Upncr 
Letter"). 

•  NASD  Manual,  Code  of  Arbitration  Procedure 
Pan  L  Sec.  1  (CCH)  13701. 

'  NASD  Manual.  Code  of  Arbitration  Procedure 
Pari  n.  Sees.  8-11  (CCH)  1  370»-3711. 

■"NASD  Manual,  Code  of  ArbilraUon  Procedure, 
Part  ni.  Sec.  13  (CCH)  1  3713. 
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single  section  serves  to  emphasize  the 
utility  of  these  procedures  for  large  and 
complex  cases. 

The  NASD  stated  that  the  procedures 
are  intended  to  encourage  the  parties  to 
come  to  an  agreement  on  the  rules  that 
will  govern  the  disposition  of  the 
matter.  Under  new  Section  46,  all  cases 
that  are  eligible  for  the  procedures 
contained  in  that  Section  will  be 
scheduled  for  an  administrative 
conference  in  order  to  determine 
whether  the  parties  can  agree  on  ways 
in  which  the  case  should  be 
administered.  Beyond  the  mandatory 
administrative  conference,  however,  all 
parties  to  an  eligible  matter  must  agree 
to  continue  with  a  proceeding  under  the 
provisions  of  Section  46;  otherwise,  the 
Code  provisions  generally  applicable  to 
arbitration  matters  will  govern  the 
proceeding.  The  NASD  stated  that  most 
of  the  provisions  of  the  proposed  rules 
will  allow  the  parties  to  adopt  an 
alternative  procedure  of  their  own 
creation  if  they  can  agree  on  such 
procedures. 

Section  46  includes  procedures  for  an 
administrative  conference,  the 
appointment  of  arbitrators,  and  a 
preliminary  hearing.  The  provisions  of 
the  rule  change  are  described  in  more 
detail  below. 

Finally,  the  rule  change  is  a  one  year 
pilot  program.  It  will  remain  in  effect  for 
cases  filed  within  one  year  from  the  date 
of  effectiveness  (ninety  days  after  the 
date  of  this  order)  imless  the  NASD 
Board  of  Governors  authorizes  and  the 
Commission  approves  its  modification 
or  extension.  During  the  pilot  program 
the  NASD  will  monitor  the 
implementation  and  utility  of  the  rule 
change  in  order  to  determine  whether  to 
add  it  permanently  to  the  Code. 

II.  Substantive  Provisions 

A.  Fees 

Sections  43  and  44  of  the  Code,  which 
specify  the  schedule  of  fees  for  customer 
disputes  and  industry  disputes, 
respectively,  have  been  amended  to  add 
subsections  specifying  that  the  fees  and 
deposits  for  matters  submitted  for 
arbitration  imder  the  large  and  complex 
case  rules  shall  be  the  fees  and  deposits 
otherwise  specified  for  claims  over 
$5,000,000.  As  discussed  further  below 
in  Section  D.,  parties  may  be  assessed 
additional  fees  to  compensate 
arbitrators.  Parties  may  condition  their 
acceptance  of  the  large  and  complex 
case  rules  on  an  agreement  with  the 
NASD  governing  these  fees. 

B.  Applicability 

Section  46(a)  specifies  that  the 
procedures  for  large  and  complex  cases 


will  be  applicable  to  disputes,  claims  or 
controversies  ("eligible  matters")  in 
which  the  claim  or  counterclaim  is  at 
least  $1  million,  including  punitive  or 
exemplary  damages,  but  exclusive  of 
interest  costs  or  fees,  or  in  other  cases 
in  which  the  parties  agree  that  the 
matter  should  be  subject  to  the 
procedures.  This  provision  permits 
parties  with  claims  of  less  than  $1 
million  to  have  their  matter  heard 
pursuant  to  these  procedures  if,  in  their 
judgment,  it  would  be  advantageous  to 
do  so. 

Section  46(a)  requires  an  eligible 
matter  to  be  scheduled  for  an 
administrative  conference.  As  noted 
above,  unless  all  parties  agree,  the  large 
and  complex  case  rules  will  not  govern 
arbitration  of  the  matter  following  the 
administrative  conference.  The 
procedures  for  an  administrative 
conference,  discussed  in  detail  below, 
bring  the  parties  together  to  consider  the 
various  issues  involved  in  managing  the 
matter  and  to  determine  if  any 
agreement  can  be  reached  on  such 
issues.  If  the  parties  fail  to  agree  on 
procedures,  they  are  not  required  to 
continue  under  the  large  and  complex 
case  rules;  the  rules  are  not  intended  to 
apply  to  cases  if  a  party  does  not  wish 
for  them  to  apply.  In  order  to  assist 
parties  in  deciding  whether  to  proceed 
under  the  large  and  complex  case  rules, 
the  NASD  will  provide  all  parties  with 
an  educational  pamphlet.^^  The 
pamphlet  will  discuss  issues  that  parties 
should  address  in  a  written  document 
prior  to  submitting  a  matter  for 
resolution  under  the  large  and  complex 
case  rules,  including,  among  other 
issues,  arbitrator  selection  and 
compensation,  discovery  and  whether 
an  award  will  include  a  statement  of 
reasons.  Thus,  the  rule  change  does  not 
permit  a  selection  of  the  large  and 
complex  case  rules  in  a  predispute 
arbitration  agreement.  Rather,  it 
specifically  provides  that  any  agreement 
to  proceed  luider  such  rules  will  be 
made  at  or  after  an  administrative 
conference. 

If  all  parties  agree  to  continue  the 
proceedings  under  the  large  and 
complex  case  rules.  Subsection  (a) 
provides  that  the  agreement  becomes 
binding  on  the  parties  once  the  last 
arbitrator  is  appointed.  This 
requirement  reflects  the  NASD's  view 
that  parties  devote  substantial  resources 
to  formulate  procedures  to  govern  a 
particular  matter.  In  addition, 
substantial  effort  and  commitment  is 


required  to  appoint  arbitrators.  A  party 
could  be  severely  disadvantaged  if  it 
devoted  time  and  resources  to 
arbitrating  a  matter  under  the  large  and 
complex  case  rules,  only  to  confront 
unilateral  rejection  of  the  agreed-upon 
procedures  later  in  the  process. 

In  this  regard,  the  NASD  has  stated 
that  if,  at  any  point  after  such  an 
agreement  under  Section  46  (a)(2)  and 
(a)(3)  becomes  binding,  a  member  of  the 
NASD  or  an  associated  person  refuses  to 
proceed  with  the  arbitration  of  the 
matter  and,  instead  seeks  to  dismiss  the 
action  and  refile  it  in  court,  another 
arbitration  forum,  or  with  the  NASD  as 
an  ordinary  arbitration  action,  the 
NASD  would  regard  this  action  as  a 
violation  of  the  member's  obligation  to 
arbitrate  such  matters  under  the  Code 
subjecting  the  member  of  associated 
person  to  potential  disciplinary  action. 
Further,  the  NASD  has  stated  that  any 
failure  by  any  party  to  proceed  after  ^e 
agreement  becomes  binding  may  be 
addressed  under  various  provisions  of 
the  Code  which  permit  the  arbitrators  to 
issue  orders,  penalize  parties  and  make 
awards  without  the  attendance  or 
participation  of  a  party. '^ 

C.  Administrative  Conference 

Section  46(b)  provides  for  an 
administrative  conference  of  the  parties 
to  an  eligible  matter  to  discuss,  among 
other  things,  the  claim  and  amount  in 
dispute,  arbitrator  preferences, 
procedures,  discovery,  scheduling  and 
settlement.  In  its  filing  with  the 
Commission,  the  NASD  indicated  that 
this  provision  is  intended  to  bring  the 
parties  together  to  air  and  discuss  all 
issues  related  to  the  arbitration,  to 
exchange  information  on  procedural 
and  scheduling  matters,  and  to  reach 
agreement  on  as  many  procedural  and 
scheduling  issues  as  possible  in  order  to 
facilitate  the  orderly  and  expeditious 
resolution  of  the  matter.  The  filing  notes 
that  if  it  becomes  apparent  that  one  or 
more  parties  are  not  amenable  to 
proceeding  under  the  large  and  complex 
case  rules,  the  administrative 
conference  will  have  served  its  purpose 
and  the  matter  may  proceed  under  the 
other  provisions  of  the  Code. 

The  NASD  expects  that  parties  will 
have  reviewed  the  NASD's  pamphlet 
before  the  administrative  conference. 
Among  the  topics  to  be  addressed  in  the 
pamphlet  are  the  issues  that  parties 
should  address  in  a  written  agreement 
under  Section  46  (a)(2)  and  (a)(3)  prior 
to  submitting  a  matter  for  resolution 
under  the  large  and  complex  case  rules, 


"See  letter  dated  October  12.  1994.  to  Mark 
Barracca.  Esq..  Branch  Chief.  SEC.  from  Suzanne  £ 
Rothwell.  Associate  General  Counsel.  NASD 
(NASD  Utter"). 


'2  See  e.g..  NASD  Manual.  Code  of  Arbitration 
Procedure.  Part  ID.  Sees.  29.  32.  33  and  35  (CCH) 
1113729.  3732.  3733  and  3735. 
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including:  (1)  Arbitrator  selection;  (2) 
additional  fees  for  arbitrator 
compensation;  (3)  whether  the  parties 
will  use  the  prehearing  discovery  rules 
included  in  these  large  and  complex 
case  rules,  whether  they  will  use  the 
prehearing  discovery  rules  elsewhere  in 
the  Code,  or  some  other  prehearing 
procedures;  and  (4)  whether  the  parties 
are  contracting  for  the  arbitrators  to 
provide  a  written  statement  of  reasons. 
The  pamphlet  al«o  will  disclose  that,  if 
the  parties  fail  to  address  any  of  these 
issues,  the  issues  may  need  to  be 
resolved  by  the  arbitration  department 
or  the  arbitrators,  as  appropriate  under 
the  assignment  of  responsibihties  under 
the  large  and  complex  case  rules  and 
other  Code  provisions.  The  pamphlet 
also  will  highlight  the  fact  that  a 
significant  feature  of  the  large  and 
complex  rules  is  that  arbitrators  are 
authorized  to  dismiss  the  case,  or  any 
part  of  it,  on  the  written  submissions  of 
the  parties  without  any  oral  hearing. 

D.  Appointment  of  Arbitrators 

Section  46(c)  provides  for  the 
appointment  of  a  panel  of  three 
arbitrators  to  hear  eligible  matters.  At 
least  one  arbitrator  must  be  an  attorney. 

The  NASD  intends  to  establish  a  pool 
of  separately  qualified  arbitrators  to  hear 
many  of  the  cases  under  the  large  and 
complex  case  rules. '^  The  NASD  also 
indicated  that  it  will  also  draw  from  its 
regular  pool  of  arbitrators  as  necessary 
to  fill  panels  for  eUgible  matters. 
Moreover,  in  order  to  attract  arbitrators 
to  serve  on  panels  hearing  eligible 
matters.  Section  46  contains  a 
mechanism  to  provide  additional 
compensation  for  those  arbitrators. 
Section  46(c)(4)  provides  that  prior  to 
the  selection  of  the  arbitrators,  the 
parties  may  agree  to  pay,  and  that  the 
Director  of  Arbitration  has  discretion  to 
assess,  compensation  to  be  paid  to  the 
arbitrators  by  the  parties  in  addition  to 
the  honorarium  specified  by  the  Board 
of  Governors.  The  additional 
compensation  would  reflect  the 
magnitude  and  complexity  of  the  matter 
arbitrated  under  the  alternate  large  and 
complex  case  rules.  Under  the 
provision,  the  amount  of  any  such 
additional  compensation  also  must  be 


"The  NASD  has  indicated  that  it  intends  to 
identify  arbitrators  quaiifled  to  preside  over  such 
cases  on  the  basis  of  training,  experience,  varied 
knowledge  and  expertise.  Qualifications  for 
inclusion  in  the  pool  may  be  based  on.  among 
others,  the  following  factors:  (1)  Attendance  and 
successful  completion  of  course(s)  relating  to  large 
and  complex  cases;  (2)  experience  and  regular 
service  as  an  arbitrator;  (3)  knowledge  or  expertise 
ill  the  subject  matter  or  technical  aspects  of  the 
dispute;  (4)  length  of  service  as  an  Association 
arbitrator;  and  (5)  professional  and  business 
expertise. 


decided  before  the  selection  of  the 
arbitrators.  Section  46(a)(4)  requires 
parties  to  pay  arbitrator  fees  prior  to  the 
first  hearing  or  the  next  scheduled 
hearing,  as  applicable. 

Under  the  procedures  estabfished  by 
the  NASD,  the  staff  member  assigned  to 
conduct  the  administrative  conference 
must  discuss  the  availability  of 
arbitrators  with  the  parties  at  the 
administrative  conference  and  obtain 
the  agreement  of  the  parties  on  how  to 
proceed  if  availabiUty  is  a  problem.  The 
parties  may,  for  instance,  make  further 
proceedings  under  the  large  and 
complex  case  rules  contingent  upon  the 
availability  of  specially  qualified 
arbitrators  or  upon  specific 
compensation  arrangements. 

Finally,  while  the  rules  contemplate 
that  eligible  matters  will  be  heard  by 
panels  of  three  arbitrators,  at  least  one 
of  whom  is  an  attorney.  Section  46(c)(1) 
permits  the  parties  to  agree  to  submit  a 
matter  to  a  single  mutually  acceptable 
arbitrator. 

A  panel  may  be  appointed  in  one  of 
three  ways:  (1)  Pursuant  to  the  usual 
procedures  in  Section  19  of  the  Code,  if 
the  parties  cannot  agree  on  another 
method;  (2)  pursuant  to  a  procedure  set 
forth  in  Section  46(c)(3):  or  (3)  pursuant 
to  a  procedure  agreed  to  by  the  parties. 

The  procedure  set  forth  in  Section 
46(c)(3)  provides  that  each  party 
simultaneously  will  be  provided  with 
two  lists  of  arbitrators:  the  first  list  will 
be  composed  of  securities  industry 
arbitrators  and  the  second  list  will  be 
composed  of  pubfic  arbitrators.  The  lists 
will  include  certain  biographical 
information,  with  other  information 
available  on  request.  Within  20  days  of 
the  transmittal  of  these  lists,  each  party 
may  challenge  peremptorily  or  for  cause 
any  or  all  arbitrators  on  the  lists  and 
must  rank  the  remaining  arbitrators  on 
its  lists  in  order  of  preference  with 
"one"  (1)  indicating  the  most  preferred 
arbitrator.  Any  party  faihng  to 
challenge,  rank  and  return  the  lists  will 
be  considered  to  have  accepted  all  listed 
arbitrators. 

After  receiving  the  lists  from  the 
parties  the  Director  of  Arbitration  will 
prepare  two  consolidated  lists  (one  of 
public  arbitrators  and  one  of  industry 
arbitrators)  of  the  arbitrators  by 
combining  the  parties'  lists  of 
acceptable  arbitrators  and  consolidating 
the  rankings.  Under  the  provision,  this 
is  accomplished  by  preparing  a 
combined  list  composed  solely  of  those 
arbitrators  acceptable  to  all  parties  and 
then  adding  the  number  rankings 
assigned  by  each  party  together  to 
achieve  a  consolidated  rank. 


Party  A 

Party  B 

Con- 

solidaf- 

ed 

rank 

ArtMtratof  #1  

Arbrtrator  #2  

Art)rtrator#3  

Art)rtrator»4  

Arbitrator  #5  

1 
3 
4 
2 
5 

3 
2 

1 
5 
4 

4 
5 
5 

7 
9 

In  order  to  ensure  that  a  panel  has  at 
least  one  attorney,  the  Director  will 
extend  the  first  invitations  to  the  highest 
ranking  attorneys  on  either  list.  If  each  ' 
attorney  accepts,  the  NASD  will  select 
the  attorney  who  received  a  higher 
ranking  from  a  party.  Once  an  attomev 
has  been  named  to  the  panel,  the 
Director  will  continue  to  extend 
invitations  to  arbitrators  in  the  order  of 
their  consolidated  rank  until  the  panel 
has  been  filed  by  the  required  number 
of  public  and  industry  arbitrators. 
Under  the  provision,  if  a  panel  cannot 
be  appointed  from  the  consolidated 
lists,  the  remainder  of  the  panel  will  be 
appointed  under  the  regular  arbitration 
provision  in  Section  19  of  the  Code. 

Finally,  pursuant  to  Section 
46(c)(3)(E),  if  a  challenge  for  cause  is 
successful  after  the  appointment  of  the 
panel  is  complete.  Section  46(c)(3)(E) 
permits  the  Director  of  Arbitration  to 
reopen  the  selection  process  at  the  point 
where  the  last  arbitrator  was  appointed 
and  continue  the  process  as  through  the 
challenged  arbitrator  had  never  been 
appointed. 

E.  Preliminary  Hearing 

Section  46(d)  provides  that  the 
arbitrators  will  convene  a  preliminary 
hearing  promptly  following  the 
appointment  of  the  panel.  Once  the 
arbitrators  convene  the  preliminarv- 
hearing,  the  Director  of  Arbitration  will 
appoint  a  single  arbitrator  to  preside 
over  the  preliminary  hearing  and  the 
presiding  arbitrator  will  have  the  power 
to  act  on  behalf  of  the  panel  on  any 
appropriate  matter  arising  before  or  after 
the  preliminary  hearing.  The  presiding 
arbitrator  will  also  have  unlimited 
discretion  to  refer  any^uch  matter  to  the 
full  panel  for  consideration.  Matters 
which  may  be  brought  to  the  presiding 
arbitrator  for  resolution  include: 
stipulations  as  to  uncontested  facts,' 
exchanging  and  premarking  exhibits  to 
be  offered  at  the  hearing,  and  the 
schedule,  form,  scope  and  use  of  sworn 
statements  and  depositions.  In  addition, 
the  presiding  arbitrator  may  consider 
any  other  matter  ripe  for  resolution  al 
the  prehearing  stage,  including 
encouraging  medication  or  other  non- 
adjudicative resolution  of  the  matter. 
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F.  Settlement  of  Eligible  Matters 

Section  46(e)  also  provides  for  the 
parties  to  give  arbitrators  information 
about  their  settlement  efforts.  The 
provision  states  that  if  an  eligible  matter 
is  not  settled  prior  to  the  first  hearing 
date,  the  parties  must  submit  either  a 
joint  statement  or  individual  statements 
to  the  arbitrators,  setting  out  a  record  of 
the  dates  and  duration  of  any 
discussions  and  the  fact  that  the 
discussions  did  not  result  in  settlement, 
but  must  not  include  any  statement 
disclosing  the  dollar  value  of  any 
settlement  offer  or  proposal  discussed 
by  the  parties.  The  NASD  indicated  that 
this  subsection  is  included  because  it 
might  provide  arbitrators  with 
additional  information  concerning  the 
issues  in  dispute.  The  prohibition 
against  disclosing  dollar  amounts 
discussed  is  intended  to  avoid 
suggesting  dollar  values  for  any  award 
ultimately  made  by  the  arbitrators. 

G.  Management  of  Proceedings 

Section  46(0  sets  out  general  and 
specific  powers  granted  to  the 
arbitrators  to  enable  them  to  manage  the 
proceedings.  The  arbitrators  may, 
without  limitation,  delegate  their 
powers  under  subsection  (f)  to  a  single 
arbitrator  to  be  exercised  either  in  the 
preliminary  hearing  or  at  any  other  time 
prior  to  the  hearing.  The  large  and 
complex  case  rules  specifically  permit 
arbitrators  to  rule  on  dispositive 
motions,  such  as  motions  to  dismiss  on 
any  grounds,  including  the  applicability 
of  a  statute  of  limitations,  or  motions  for 
summary  judgment  on  specific  issues 
such  as  liability  or  damages,  or  on  the 
whole  matter.  As  noted  above,  the 
pamphlet  will  highlight  this  provision 
so  that  parties  may  determine  whether 
they  wish  to  utilize  the  large  and 
complex  case  rules  or  whether  they 
wish  to  agree  specifically  to  amend  the 
panel's  ability  to  rule  on  dispositive 
motions. 

A  significant  difference  between  the 
large  and  complex  case  rules  and  the 
rules  for  other  cases  administered  under 
current  Code  provisions  concerns  the 
prehearing  procedures,  or  "discoven,'" 
process.  The  large  and  complex  case 
rules  rely  to  a  significant  extent  on  the 
parties  to  bargain  for  setting  the  scope 
of  discovery.  Absent  a  specific 
agreement  by  the  parties  in  the 
agreement  under  Section  46  (a)(2)  and 
(a)(3)  to  proceed  under  these  rules. 
parties  are  to  use  the  procedures  in 
Section  46(f).  These  procedures  differ 
from  the  present  Code  in  that 
depositions  and  interrogatories  are 
intended  to  be  limited  to  determining 


relevant  to  the  determination  of  the 
matter,  not  for  conducting  discovery.'* 
Further,  interrogatories  are  limited  to 
twenty  questions,  including  parts  and 
subparts.  The  pamphlet  will  highlight 
these  and  other  differences  between 
discovery  under  the  large  and  complex 
case  rules  and  discovery  under  current 
provisions  of  the  Code  and  will  advise 
parties  that  they  may  agree  to  modify 
the  discovery  rules  contained  in  Section 
46(0. 

Finally.  Section  46(0  authorizes 
arbitrators  to  conduct  special 
proceedings  as  necessary  to  resolve  any 
such  matters  before  them.  Special 
proceedings  may  take  any  form 
specified  by  the  arbitrators,  and  may  be 
conducted  in  person,  via  teleconference, 
on  written  submissions  alone,  or  by  any 
other  method. 

H.  Form  Award 

Section  46(g)  specifies  that  the  award 
in  an  eligible  proceeding  shall  be  in  the 
form  prescribed  in  Section  41  of  the 
Code.  Arbitrators  may  at  their  own 
initiative  issue  an  award  that  is 
accompanied  by  a  statement  of  reasons 
or  basis  of  the  award.  Although  not 
specifically  addressed  by  Section  41,  it 
has  been  the  position  of  the  NASD  that 
arbitrators  are  permitted  under  that 
Section  to  issue  a  statement  of  reasons 
or  basis  for  the  award  and  arbitrators 
have  issued  such  statements  in  many 
cases. 

In  addition,  the  Section  provides  for 
arbitrators  to  issue  a  statement  of 
reasons  or  basis  of  the  award  if  the 
parties  specifically  so  agree. 
Accordingly,  even  in  situations  where 
the  arbitrators  would  not  otherwise 
issue  a  statement  accompanying  the 
award,  the  arbitrators  would 
nonetheless  do  so  where  all  of  the 
parties  have  specifically  agreed  that  a 
statement  of  the  reasons  or  basis  of  the 
award  should  accompany  the  award. 

/.  Sunset  Provision 

Section  46(h)  of  the  proposed  rule 
change  specifies  that  the  large  and 
complex  cases  rules  will  remain  in 
effect  for  one  year  following  the 
effective  date,  unless  the  Board  of 
Governors  authorizes  their  modification 
or  extension.'* 


and  pr 
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■••By  contrast.  Section  32  of  the  Code  provides 
that  an  arbitrator  may  "issue  subpoenas,  direct 
appearances  of  witnesses  and  production  of 
documents,  set  deadlines  for  compliance,  and  issue 
any  other  ruling  which  will  expedite  the  arbitration 
proceedings."  NASD  N4anual.  Code  of  Arbitration 
I'rocedure.  Part  ID,  Sec.  32  (CCH)  1  3732. 

"Any  such  modification  or  extension  must  be 
Tiled  as  a  proposed  rule  change  with  the 
Commission  pursuant  to  section  19(b)(1)  of  the  Act 
ttnrt  Rule  13b— J  thereunder. 


III.  Conrunent  Letters 

The  Lipner  Letter  states  that  there 
were  both  positive  and  negative  aspects 
to  the  large  and  complex  case  rules,  and 
recommended  certain  changes  to  the 
rule  change  to  enhance  the  equitable 
nature  of  the  arbitration  process. 
NELA's  comments  were  limited  to  the 
arbitration  of  employment  disputes. 
NELA  opposes  the  rule  change  in  the 
context  of  employment  disputes.  As  a 
general  matter,  NTIeLA  objects  not  only  to 
the  proposed  rule  change  but  to 
mandatory  arbitration  of  complex 
employment. '6  The  NELA  Letter  states 
that  employment  disputes  typically  turn 
on  legal  issues  rather  than  factual 
issues.  NELA  believes  that  it  is 
inappropriate  for  a  panel  composed  of  a 
majority  of  non-lawyers  to  decide  these 
issues.  Furthermore,  the  NELA  Letter 
states  that  arbitration  does  not  provide 
the  opportunity  for  the  development  of 
employment  law.  The  Commission 
believes  that,  whatever  the  merit  of 
these  arguments,  they  are  not  germane 
to  the  instant  rule  change. 

The  NELA  Letter  also  states  that  the 
large  and  complex  case  rules  "are 
clearly  designed  to  give  the  defendants 
all  of  the  advantages  of  litigation  in 
defending  the  cases  while  fatally 
disadvantaging  the  party  with  the 
burden  of  proof"  As  noted  above, 
parties  will  be  able  to  modify  all 
provisions  of  Section  46  with  an 
agreement  under  Section  46  (a))(2)  and 
(a)(3)  (other  than  the  mandatory 
administrative  hearing),  and  if  parties 
do  not  agree  upon  procedures  to  govern 
the  matter,  than  Section  46  will  not 
govern  the  arbitration  of  the  matter. 

The  NELA  Letter  also  objects  to  the 
level  of  fees  imposed  upon  large  and 
complex  cases.  The  NELA  Letter  states 
that  the  level  of  fees  is  exorbitant  given 
that  the  employee  does  not  have  the 
option  of  going  to  court.  The 
Commission  notes  that  Section  46(a)(4) 
grants  the  Director  of  Arbitration  the 


""The  Commission  approved  a  proposed  rule 
change  to  Sections  1,  8  and  9  of  the  Code  in  1993 
that  provides  that  disputes,  claims,  or  controversies 
arising  out  of  the  employment  or  termination  of 
employment  of  an  associated  person  are  eligible  for 
submission  to  arbitration.  See  Securities  Exchange 
Act  Release  No.  32802  (Aug.  25. 1993).  58  FR  45932 
(.■\ug.  31,  1993).  That  proposed  rule  change  was 
prompted  by  two  court  decisions  interpreting  the 
Code  so  as  not  to  cover  employment  disputes.  The 
California  Court  of  Appeals  held  that  Section  8  of 
the  Code  did  not  cover  employment  disputes,  but 
only  covered  disputes  arising  out  of  or  in 
connection  vyith  business  transactions.  Higgins  v. 
Superior  Court  of  Los  Angeles  County.  1  Cal.  Rplr. 
2d  57  (1992).  The  Seventh  Circuit  concluded  that 
the  NASD  Code  of  Arbitration  as  then  drafted,  did 
not  re<]uire  the  arbitration  of  employment  disputes 
between  an  NASD  member  and  its  associated 
person.  Fanand  v  Lutheran  Brotherhood.  993  F.2d 
1253  (7th  Cir.  1993).  NELA  did  not  comment  on 
that  propu^n!  rule  cliange. 
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authority  to  waive  forum  fees  and  grants 
the  arbitrators  the  discretion  to 
apportion  all  fees  and  charges  assessed 
on  the  parties  other  than  hearing  session 
deposits. 

The  Lipner  Letter  objects  to  Section 
46(b)(8)(C),  which  provides  that  one 
purpose  of  the  administrative 
conference  is  to  develop  a  statement  of 
the  legal  authorities  related  to  the 
matters  in  dispute  to  be  brought  to  the 
attention  of  the  arbitrators.  The  Lipner 
Letter  views  this  provision  as 
transforming  the  arbitration  process  into 
one  that  is  more  akin  to  litigation.  The 
Commission  believes  that  this  provision 
recognizes  that  legal  issues  are  argued 
routinely  in  arbitration  and  that  this 
provision  maty  assist  parties  in 
formulating  and  assessing  the  strength 
of  their  claims.  It  is  a  reasonable 
approach  for  the  NASD  to  adopt. 

Both  the  NELA  Letter  and  the  Lipner 
Letter  object  to  Section  46(0(3),  which 
permits  arbitrators  to  rule  on  dispositive 
motions,  .such  as  motions  to  dismiss  on 
any  grounds,  including  the  applicability 
of  a  statute  of  limitations,  or  motions  for 
summary  judgment.  Both  commenters 
nrgue  that  permitting  such  motions  and 
the  attendant  legal  briefing  is 
inconsistent  with  the  nature  of  the 
arbitration  process.  The  Commission 
believes  that  parties  should  be  cognizant 
of  this  feature  of  the  large  and  complex 
case  rules  before  they  agree  to  arbitrate 
pursuant  to  the  large  and  complex  case 
rules.  The  Cotnmission  believes  that  the 
pamphlet  will  alert  parties  to  this 
provision.  As  noted  above,  parties  will 
be  able  to  modify  this  provision  under 
an  agreement  under  Section  46  (a)(::) 
and  (a)(3),  and,  if  no  agreement  is 
reached,  then  the  large  and  complex 
arbitration  rules  will  not  govern  the 
arbitration  of  the  matter. 

The  NELA  Letter  objects  to  Section 
46(0(2),  which  limits  depositions  and 
interrogatories  to  determining  and 
preserving  testimony  and  facts  relevant 
to  the  determination  of  the  matter, 
rather  than  for  conducting  discover}'. 
NELA  believes  that  not  permitting 
depositions  for  discovery  is  a  significant 
disadvantage  to  employees  and  causes 
the  arbitration  process  to  be  skewed  in 
favor  of  employers.  The  Commission  is 
not  unmindful  of  the  concerns 
expressed  by  NELA.  However,  the 
Commission  believes  that  parties  may 
either  modify  these  procedures  through 
the  agreement  reached  under  Section  46 
(a)(2)  and  (a)(3)  to  permit  depositions 
for  purposes  of  discovery,  or  failing 
agreement,  may  arbitrate  in  accordance 
with  the  rules  governing  arbitration 
elsewhere  in  the  Code.  Moreover, 
experience  with  this  provision  of  the 
pilot  rules  can  be  evaluated  in  the  event 
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that  the  NASD  determines  to  propose 
these  rules  for  permanent  inclusion  in 
the  Code.  The  Commission  also  intends 
to  monitor  cases  arbitrated  under  the 
large  and  complex  case  rules  to 
determine  whether  parties  are  being 
disadvantaged  by  the  limited  scope  of 
di.scovery. 

IV.  Discussion  and  Findings 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act  "^  because  it  may  encourage  the 
arbitration  of  large  and  complex  cases  in 
a  manner  consistent  with  the  objective 
of  a  just,  efficient  and  co.st -effective 
resolution  of  those  cases,  and  will 
provide  parties  with  the  flexibility  to 
formulate  their  own  procedures,  the 
flexibility  will  serve  the  public  interest 
by  permitting  parties  to  tailor  arbitration 
proceedings  in  a  manner  which 
enhances  their  ability  to  pursue  Ihi.'ir 
claims. 

//  is  therefore  nrderfd,  pursuant  to 
section  19(b)(2)  of  the  Act,  the  File  No. 
SR-NASD-94-10  be.  and  hereby  is 
approved  for  a  one  year  period 
beginning  May  2,  199.5. 

For  the  Commission.  h\  thf  Division  (>( 
Market  Regulation,  pursumit  to  dtflfj-dtcd 
iuithority,  17CFK  200..iU-:t(,i)(i:^). 
Margaret  H.  McFarland. 
Deputy  Secretary. 
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[Release  No.  34-35301;  File  No.  SR-NYSE- 
95-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc., 
Relating  to  Domestic  Listing  Standards 

lanuan,-  31,  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  )anuary  18.  1995. 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  E.xchange  Commission 
("Commission"  or  "SEC")  the  propo.sed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


I'-.S.t:.  78..-:}. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  is  proposing  amendments 
to  its  domestic  listing  standards.  These 
listing  standards  are  contained  in 
Paragraph  102.01  of  the  Exchange's 
Listed  Company  Manual.  The  text  of  i\w 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  NYSE,  and  ;it  thi- 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission.  Ih.? 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  reitMved 
on  the  proposed  rule  change.  The  IcM 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
The  self-regulatory  organization  has 
prepared  summaries,  .set  forth  in 
Sections  A,  B.  and  C  below,  of  the  inosi 
significant  aspects  of  such  statements. 

A.  Self-Hfgulatory  Organization's 
Statement  of  the  Purpose  of  and 
^tntulory  Basis  for.  the  Proposed  fin  It- 
Cliaiige 

1.  Purpose 

The  purpose  of  the  proposed  nil.- 
(  hange  is  to  create  alternatives  for  two 
existing  Exchange  listing  standards  and 
to  amend  two  additional  standards. 
According  to  the  Exchange,  the  NYSE 
already  has,  and  intends  to  maintain, 
the  highest  listing  requirements  among 
U.S.  markets.  Current  listing 
requirements  measure,  among  other 
things,  demonstrated  earning  power  ..jid 
shareholder  distribution,  as  well  as 
tangible  net  worth  and  market 
capitalization  of  puhlidy-held  shart-s. 
The  rule  change  would  provide 
alternatives  to  the  existing  demonslraU'd 
earning  power  and  shareholder 
distribution  tests.  In  addition,  the 
proposal  would  increase  the  existing 
requirements  for  tangible  net  worth  am! 
public  market  capitalization. 

Demonstrated  Earning  Power 

Under  the  Exchange's  demonstrated 
earning  power  standard,  the  existing 
requirement  calls  for: 

Demonstrated  earning 
power — income  before  fed- 
eral income  taxes  and  under 
rompetitive  crmditions: 

Latest  fiscal  year    .S2..">ini.tii»ti 

Each  of  the  preceding  two 
fisfal  ve.irs  SIMMMIimmi 
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or 
Demonstrated  earning 

power — income  before  fed- 
eral income  taxes  and  under 
competitive  conditions: 
Af^gregate  for  last  three  fis- 
cal years  together  with  ...  .       56,500,000 
A  minimum  in  most  recent 
fiscal  year  (All  three  years 
must  be  profitable)  34,500,000 

The  NYSE  beneves  that  there  are 
substanlial  companies,  in  some  cases 
multi-billion  dollar  enterprises,  that  do 
not  manage  their  business  on  the  basis 
of  reported  inccHne.  In  order  to  provide 
an  opportunity  for  these  companies  to 
list,  the  Exchange  is  proposing  an 
alternate  demonstrated  earning  power 
test  for  companies  with  a  market 
capitalization  of  not  less  than  $300 
million  and  revenues  of  not  less  than 
$200  million  in  the  most  recent  fiscal 
vear.  These  companies  would  be  in  a 
position  to  qualify  for  Usting  imder  an 
alternate  listing  standard  based  on  net 
income  adjusted  for  the  cash  effects  of 
investing  or  financing  cash  flows. 

The  proposed  standard  would  call  for 
aggregate  adjusted  net  income  of  not 
less  than  $25  million  for  the  last  three 
years,  with  each  year  showing  a  positive 
amoimt.  Reported  net  income  (before 
preferred  dividends)  would  be  adjusted, 
under  the  new  standard,  to  remove  the 
effects  of  all  items  whose  cash  effects 
are  "investing"  or  "financing"  cash 
flows  as  determined  pursuant  to 
Paragraph  28(b)  of  the  Financial 
Accounting  Standards  Board's 
Statement  of  Financial  Accounting 
Standards  Na  95,  "Statement  of  Cash 
Flows"  (depreciation,  amortization  of 
good  will  and  gains  or  losses  on  sales  of 
property,  plant  and  equipment  are 
examples  of  such  items).  The 
adjustment  to  net  income  with  respect 
to  the  cash  effects  of  (1)  discontinued 
operations,  (2)  the  cumulative  effect  of 
an  accounting  change,  (3)  an 
extraordinary  item  or  (4)  the  gain  or  loss 
on  extinguishment  of  debt  would  be 
limited  to  the  amount  charged  or 
credited  in  determining  net  income  for 
the  period. 

Shareholder  Distribution 

The  Exchange's  current  shareholder 
distribution  requirement  calls  for  a 
minimum  of: 

Number  of  holders  of  100 
shares  or  more  or  of  a  unit 
of  trading  if  less  than  100 

shares  L'.OOO 

or 

total  stockholders  together 
with  2.200 

.'\verage  monthly  trading  vol- 
ume (For  most  recent  six 
months) 100,000 


The  proposed  rule  change  would  add 
a  distribution  standard  for  companies 
whose  shares  are  very  actively  traded  as 
an  alternative  to  the  existing 
shareholder  distribution  tests.  Under  the 
new  alternative  standard,  a  company 
with  average  monthly  share  trading 
volume  of  1  million  shares  (for  the  most 
recent  12  months)  could  qualify  for 
listing  with  500  total  shareholders.  The 
Exchange  believes  that  a  company  with 
this  demonstrated  level  of  trading 
activity  would  be  appropriate  for 
trading  in  the  Elxchange's  agency- 
auction  maricet  as  long  as  there  are  at 
least  500  shareholders. 

Market  Value  and  Net  Tangible  Assets 

In  addition  to  the  two  alternate 
standards  proposed  above,  the  Exchange 
is  proposing  to  increase  the  existing 
requirements  for  both  aggregate  market 
value  of  publicly-held  shares  and  net 
tangible  assets  from  the  current  $18 
million  to  $40  million.  These 
requirements  previously  were  adjusted 
in  1984.  The  NYSE  views  the  increase 
in  these  standards  as  appropriately 
reflecting  the  attributes  of  the  kinds  of 
companies  that  the  Exchange  wants  to 
attract,  and  expects  that  such  standards 
would  help  to  maintain  the  qualify  of 
the  NYSE  list. 


2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  opyen  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
'Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
the  proposed  rule  change.  The  Exchange 
has  not  received  any  unsolicited  written 
comments  from  members  or  other 
interested  parties. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timinj;  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  lunger 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  E.xchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  EX:  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Conunission's  Public  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE  95- 
01  and  should  be  submitted  b\'  Februar.- 
28, 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  95-2906  Filed  2-6-95:  »:45  amj 
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Self-Regulatory  Organizations;  Notice 
of  Rling  and  Order  Granting 
Accelerated  Approval  To  Proposed 
Rule  Change  by  New  York  Stock 
Exchange,  Inc.  Relating  to  an 
Extension  of  its  Pilot  Program  for 
Stopping  Stock  Under  Amendments  to 
Rule  116.30 

laiiuary  31. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  §  7s(b)(l),  notice  is 
hereby  given  that  on  January  18,  1995, 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  widi  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  tjelow,  which  Items  have  been 
prepared  by  the  self-regulatory 
organizations.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
a  request  to  extend  amendments  to  Rule 
116.30.  with  respect  to  the  ability  of 
specialists  to  stop  stock  in  minimum 
variation  markets,  for  four  months  until 
July  21,  1995.1  The  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary,  NYSE,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Bas^  for,  the  Proposed  Rule 
Change  j  [ 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpjose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 


'  The  NYSE  received  approval  to  amend  Rule 
116.30.  on  a  pilot  l>asis,  in  Securities  Exrhange  Atrt 
Release  No.  28999  (March  21.  1991).  56  FR  12964 
(March  28. 1991)  (file  No.  SR-NYSE-90-48)  ('•1991 
Approval  Order").  The  Commission  suttsequently 
extended  the  NYSE's  pilot  program  in  Securities 
Exchange  Act  Release  Nos.  30482  (March  16.  1992). 
57  FR  10198  (March  24. 1992)  (File  No.  SR-NYSE- 
92-02)  ( ■1992  Approval  Order'):  32031  (March  22. 
1993).  58  FR  16563  (March  29,  1993)  (File  No.  SR- 
NVSE-93-18)  ('1993  Approval  Order"):  and  33792 
(March  21.  1994).  59  FR  14437  (March  28.  1994) 
(Kile  No.  SR-NYS&-9+-0e)  ('1994  Approval 
Order").  Conunission  approval  of  these 
amendments  to  Rule  116.30  expires  on  March  21. 
1995.  The  Exchange  seeks  accelerated  approval  of 
the  proposed  rule  change  in  order  to  allow  the  pilot  ' 
program  to  continue  without  interruption.  See  letter 
Irom  James  E.  Buck.  Senior  Vice  President  and 
Corporate  Secretary.  NYSE,  to  Glen  Barrentine. 
Senior  Counsel.  Division  of  Marliet  Regulation. 
SEC,  dated  January  31. 1995. 


on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change     ■ 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  effectiveness  of 
amendments  to  Exchange  Rule  116.30, 
which  permit  a  specialist  to  grant  a  stop 
in  a  minimum  variation  market.  The 
practice  of  "stopping"  stock  by 
specialists  on  the  Exchange  refers  to  a 
guarantee  by  the  specialist  that  an  order 
the  specialist  receives  will  be  executed 
at  no  worse  a  price  than  the  contra-side 
price,  in  the  market  when  the  specialist 
receives  the  order,  writh  the 
understanding  that  the  order  may  in  fad 
receive  a  better  price. 

Formerly,  Exchange  Rule  116.30 
permitted  a  specialist  to  stop  stock  onlv 
when  the  quotation  spread  was  at  least 
twice  the  minimum  variation  [i.e.,  for 
most  stock,  at  least  a  V*  point),  with  the 
specialist  then  being  required  to  narrow 
the  quotation  spread  by  making  a  bid  or 
offer,  as  appropriate,  on  behalf  of  the 
order  that  is  being  stopped. 

For  three  years,  on  March  2 1 ,  1 991 , 
March  16, 1992,  and  March  22.  1993, 
the  Commission  approved,  on  a  one- 
year  pilot  basis  each  time,  amendments 
to  the  rule  which  permit  a  specialist  to 
stop  stock  in  a  minimum  variation 
market  (generally  referred  to  as  an  "  Veth 
point  market").^  The  Exchange  sought 
these  amendments  on  the  grounds  diat 
many  orders  would  receive  an  improved 
price  if  stopping  stock  in  Veth  point 
markets  were  permitted.  The 
amendments  to  Rule  116.30  permit  a 
specialist,  upon  request,  to  stop 
individual  orders  of  2,000  shares  or  less, 
up  to  an  aggregate  of  5.000  shares  when 
multiple  orders  are  stopped  ia  an  Veth 
point  market.  A  specialist  may  stop  an 
order  pursuant  to  a  specified  larger 
order  size  threshold,  or  a  specified 
larger  aggregate  share  threshold,  after 
obtaining  Floor  Official  approval. 

On  February  12, 1992,  flie  Exchange 
requested  that  the  Commission  grant 
permanent  approval  to  the  amendments 
to  Rule  116.30.3  At  that  time,  the 
Commission  staff  requested  that  the 
Exchange  extend  the  pilot  for  an 
additional  year  to  allow  the  Commission 


■'.W  1991.  1992  and  1993  Approval  Order.s. 
supra,  note  1. 
'  .Sff  File  No.  SR-NYSE-93-1 1. 


more  time  to  consider  the  Exchange's 
request  to  make  the  amendments  to  Rule 
116.30  permanent.  At  the  request  of 
Commission  staff,  the  Exchange  again 
filed  for  an  extension  of  the  rules 
provisions,  this  time  until  March  21, 
1995.*  In  its  approval  order,  the 
Commission  asked  the  Exchange  to 
submit  a  fourth  monitoring  report  on  the 
stopping  stock  pilot  and  to  submit  a 
proposed  rule  change  regarding  Rule 
116.30  by  December  31,  1984.  The 
monitoring  report  has  been  submitted  to 
the  Commission  imder  separate  cover. 
The  Commission  has  asked  the 
Exchange  to  file  for  a  four  month 
extension  of  the  amendments  to  Rule 
116.30  so  that  the  Commission  may 
evaluate  the  fourth  monitoring  report 
prior  to  determining  if  it  will  grant 
permanent  approval  to  the  amendments. 
The  Exchange  beheves  that  the  results 
obtained  by  its  monitoring  effort  during 
the  pilot  period  show  that  the 
amendments  to  Rule  116.30  enable 
specialists  to  better  serve  investors 
through  the  ability  to  offer  price 
improvement  to  stopped  orders,  while 
having  relatively  little  adverse  impact 
on  other  orders  on  the  book. 

~  2.  Slatutor\'  Basis 

The  basis  under  the  Ac^  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of.  a  free  and  open  market 
and.  in  general,  to  protect  investors  and 
the  public  interest.  The  amendments  to 
Rule  116.30  are  consistent  with  these 
objectives  in  that  they  permit  the 
Exchange  to  better  serve  its  customers 
by  enabling  .specialists  to  execute 
customer  orders  at  improved  prices. 

B.  Self-Regulator}'  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  btirden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 

'&f  1994  Approval  Order,  supra,  note  1. 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.Q.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-95- 
02  and  should  be  submitted  by  February 
28,  1995. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with 
Section  6(b)(5) »  and  Section  11(b)  ^  of 
the  Act.  The  Commission  believes  that 
the  amendments  to  Rule  116.30  should 
further  the  objectives  of  Section  6(b)(5) 
and  Section  11(b)  through  pilot  program 
procedures  designed  to  allow  stops,  in 
minimimi  variation  markets,  under 
limited  circumstances  that  provide  the 
possibility  of  price  improvement  to 
customers  whose  orders  are  granted 
stops.' 

In  its  orders  approving  the  pilot 
procedures,^  the  Commission  asked  the 
NYSE  to  study  the  effects  of  stopping 
stock  in  a  minimum  variation  market. 
Specifically,  the  Commission  requested 
information  on  (1)  the  percentage  of 
stopped  orders  executed  at  the  stop 
price,  versus  the  percentage  of  such 
orders  that  received  a  better  price;  (2) 
market  depth,  including  a  comparison 
of  the  size  of  stopped  orders  to  the  size 
of  the  opposite  side  of  the  quote  and  to 


'  15  U.S.C.  78f  (1988). 

•15U.S.C.  78k(19«8). 

'  For  a  description  of  NYSE  procedures  for 
stopping  stock  in  minimum  variation  markets,  and 
of  the  Commission's  rationale  for  approving  those 
procedures  on  a  pilot  basis,  see  1991  Approval 
Order,  supra,  note  1.  The  discussion  in  the 
aforementioned  order  is  incorporated  by  reference 
into  this  order. 

'See supra,  note  1. 


any  quote  size  imbalance,  and  an 
analysis  of  the  ratio  of  the  size  of  the  bid 
to  the  size  of  the  offer;  (3)  whether  limit 
orders  on  the  specialist's  book  were 
bypassed  due  to  the  execution  of 
stopped  orders  at  a  better  price  (and,  to 
this  end,  the  Commission  requested  that 
the  NYSE  conduct  a  one-day  review  of, 
all  book  orders  in  three  of  the  ten  stocks 
receiving  the  greatest  number  of  stops); 
and  (4)  specialist  compliance  with  the 
pilot  program's  procedures. 

The  Exchange  has  submitted  to  the 
Commission  four  monitoring  reports 
regarding  the  amendments  to  Rule 
116.30.  The  Commission  believes  that, 
although  these  monitoring  reports 
provide  certain  useful  information 
concerning  the  operation  of  the  pilot 
program,  the  Commission  must  conduct 
further  analysis  of  the  NYSE  data  and, 
in  particular,  of  Rule  116.30's  impact  on 
limit  orders  on  the  specialist's  book 
before  it  can  consider  permanent 
approval  thereof.  To  allow  the 
Commission  fairly  and  comprehensively 
to  evaluate  the  NYSE's  use  of  its  pilot 
procedures,  without  compromising  the 
benefit  that  investors  might  receive 
under  Rule  116.30,  as  amended,  the 
Commission  believes  that  it  is 
reasonable  to  extend  the  pilot  program 
until  July  21,1995. 

First,  the  NYSE's  latest  monitoring 
report  indicates  that  approximately  half 
of  eligible  orders  (i.e.,  orders  for  200 
shares  of  less)  stopped  in  minimum 
variation  markets  received  price 
improvement.  The  Commission, 
therefore,  believes  that  the  pilot 
procedures  provide  a  benefit  to  certain 
investors  by  offering  the  possibility  of 
price  improvement  to  customers  whose 
orders  are  granted  stops  in  minimum 
variation  markets.  According  to  the 
NYSE  report,  moreover,  virtually  all 
stopped  orders  were  for  2,000  shares  of 
less.  In  this  respect,  the  amendments  to 
Rule  116.30  should  mainly  affect  small 
public  customer  orders,  which  the 
Commission  envisioned  could  most 
benefit  from  professional  handling  by 
the  specialist. 

Second,  in  terms  of  market  depth,  the 
NYSE's  monitoring  report  suggests  that 
stock  tends  to  be  stopped  in  minimum 
variation  markets  where  there  is  a 
significant  disparity  (in  both  absolute 
and  relative  terms)  between  the  number 
of  shares  bid  for  and  the  number 
offered.^  That  report  also  suggests  that, 


'As  part  of  its  initial  proposed  rule  change,  the 
NYSE  provided  the  following  example  illustrating 
the  relationship  betv.-een  quote  size  imbalance  and 
the  likelihood  of  price  improvement:  Assume  that 
the  market  for  a  given  stock  is  quoted  30  to  30Va, 
wUh  1,000  shares  bid  for  and  20,000  shares  offered. 
The  large  imbalance  on  the  offer  side  of  the  market 
suggests  that  subsequent  transactions  will  be  on  the 


given  the  depth  of  the  opposite  side  of 
the  market,  orders  affected  by  the  Rule 
116.30  pilot  tend  to  be  relatively 
small. ^"  For  a  substantial  majority  of 
stops  granted,  the  size  of  the  stopped 
order  was  less  than,  or  equal  to,  25%  of 
the  size  of  the  opposite  side  quote.  ' 
In  the  Commission's  opinion,  the 
NYSE  data  generally  supports  its 
conclusion  that  the  imbalances  on  the 
opposite  side  of  the  market  from  the 
stopped  orders  were  of  sufficient  size  to 
suggest  the  likelihood  of  price 
improvement  to  customers."  The 
Commission  continues  to  believe  that 
the  requirement  of  a  sufficient  market 
imbalance  is  a  critical  aspect  of  the  pilot 
program. '2  when  properly  applied, 
such  a  requirement  should  help  the 
NYSE  ensure  that  stops  are  only  granted 
in  a  minimum  variation  market  when 
the  benefit  (i.e.,  price  improvement)  to 
orders  being  stopped  far  exceeds  the 
potential  for  harm  to  orders  on  the 
specialist's  book.'3 

Third,  the  NYSE  states  that  the 
amendments  to  Rule  116.30  have 
relatively  Uttle  adverse  impact  on  other 
orders  on  the  specialist's  book.'*  This 


bid  side.  Accordingly,  the  NYSE  slates  that  it  might 
be  appropriate  to  stop  a  market  order  to  buy.  since 
the  delay  might  allow  the  specialist  to  execute  the 
buyer's  order  at  a  lower  price.  After  granting  such 
a  stop,  the  specialist  would  be  required  to  increase 
his  quote  by  the  size  of  the  stopped  buy  order, 
thereby  adding  depth  to  the  bid  side  of  the  market. 

'"A  relatively  large  order  might  begin  to 
counteract  the  pressure  the  imbalance  on  the 
opposite  side  of  the  market  is  putting  on  the  stock's 
price.  Accordingly,  it  might  not  be  as  appropriate 
to  stop  such  an  order. 

'  >  The  NYSE  has  stated,  both  to  the  Commission 
and  to  its  members,  the  specialists  should  only  stop 
stock  in  a  minimum  variation  market  when  an 
imbalance  exists  on  the  opposite  side  of  the  market 
and  such  imbalance  is  of  sufficient  size  to  suggest 
the  likelihood  of  price  improvement.  See.  e.g.,  letter 
from  James  E.  Buck,  Senior  Vice  President  and 
Secretary,  NYSE,  to  Mary  N.  Revell.  Branch  Chief, 
Division  of  Market  Regulation,  SEC,  dated 
December  27,  1990;  NYSE  information  memo 
#1809,  dated  September  12, 1991. 

'^For«  discussion  of  the  relationship  between 
quote  size  imbalance  and  the  likelihood  of  price 
improvement,  see  supra,  note  9. 

In  extending  a  comparable  pilot  program  by  the 
American  stock  Exchange,  the  Commission  placed 
similar  emphasis  on  the  critical  nature  of  the 
sufficient  size  standard  when  stopping  stock  in 
minimum  variation  markets.  See  Securities 
Exchange  Act  Release  Ne.  33791  (Marnh  21,  1994). 
59  FR  14432  (March  28,  1994)  (File  No.  SR-Amex- 
93-J7). 

"See  infra,  text  accompanying  notes  14-15. 

'■•When  stock  is  stopped,  book  orders  on  the 
opposite  side  of  the  market  that  are  entitled  to 
inunediate  execution  lose  their  priority.  If  the 
stopped  order  then  receives  an  improved  price, 
limit  orders  at  the  stop  price  are  bypassed  and.  if 
the  market  turns  away  from  that  limit,  may  never 
be  executed. 

As  for  book  orders  on  the  same  side  of  the  market 
as  the  stopped  stock,  the  Commission  believes  that 
Rule  116.30's  requirements  make  it  unlikely  that 
these  limit  orders  wquld  not  be  executed.  Under  the 
NYSE  pilot  program,  an  order  can  be  stopped  onlv 


conclusion  is  based,  in  large  part,  on  the 
Exchange's  one-day  review  of  limit 
orders  against  which  orders  were 
stopped  pursuant  to  this  pilot  program. 
As  piart  of  this  review,  which  focused  on 
three  of  the  ten  stocks  receiving  the 
greatest  number  of  stops,  the  NYSE 
determined  how  often  such  book  orders 
were  executed  at  their  limit  price  by  the 
close  of  the  day's  trading.  In  addition  to 
aggregated  data,  the  Exchange  provided 
a  detailed  breakdown  of  the  disposition 
of  each  order. 

The  Commission  has  historically  been 
concerned  that  book  orders  get  bypassed 
when  stock  is  stopped,  especially  in  a 
minimum  variation  market.'^  Based  on 
the  NYSE's  prior  experience,  the 
Commission  did  not  have  sufficient 
grounds  to  conclude  that  this  long- 
standing concern  had  been  alleviated. 
The  Commission  acknowledges, 
however,  that  the  fourth  monitoring 
report  proves  new  information  on  tliis 
aspect  of  the  pilot  program.  As  a  result, 
the  Commission  finds  that  additional 
time  is  necessary  for  the  Commission  to 
review  such  information  and  to  ensure 
that  Rule  116.30,  as  amended,  does  not 
harm  public  customers  with  limit  orders 
on  the  specialist's  book. 

Finally,  the  NYSE  report  describes  its 
compliance  effort.s  (e.g.,  automated 
surveillance,  review  of  Floor  Official 
records,  information  memos,  continuing 
education).  The  Commission  believes 
that  these  programs  provide  specialists 
with  adequate  notice  of  their 
responsibilities.  Similarly,  the  Exchange 
has  sufficient  means  to  determine 
whether  a  specialist  complied  with  the 
amendments'  order  size  and  aggregate 
share  thresholds  and,  if  not,  whether 
Floor  Official  approval  was  obtained  for 
larger  parameters.  The  Commission 
would  expect  the  NYSE  to  take 
appropriate  action  in  response  to  any 
instance  of  specialist  non-compUance 
with  the  pilot  procedures.  In 
considering  permanent  approval  of  the 
amendments  to  Rule  116.30,  the 
Commission  would  place  great,  weight 
on  the  Exchange's  record  in  compliance 
matters. 

Diuing  the  pilot  extension,  the 
Commission  requests  that  the  Exchange 
continue  to  monitor  the  effects  of 
stopping  stock  in  a  minimum  variation 
market  and  to  provide  additional 
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if  a  substantia)  imbalance  exists  on  the  opposite 
side  of  the  market.  See  supra,  notes  9-13  and 
accompanying  text.  In  those  circumstances,  the 
stock  would  probably  trade  away  from  the  large 
imbalance,  resulting  in  execution  of  orders  on  the 
tx>ok. 

"  See,  e.g.,  SEC.  Report  of  the  Special  Study  of 
me  Securities  Markets  of  the  Secuiities  and 
txchange  Commission,  H.R.  Doc.  No.  95.  BBth 
i:or.g.,  1st  Siis.  Pt.  i  ;!063!. 


information  where  appropriate. 
Moreover,  if  the  Exchange  determines  to 
request  permanent  approval  of  the  pilot 
program  or  an  extension  thereof  beyond 
July  21, 1995,  the  NYSE  should  submit 
to  the  Commission  a  proposed  rule 
change  by  April  1, 1995. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing 
thereof.  This  will  permit  the  pilot 
program  to  continue  on  an 
uninterrupted  basis.  In  addition,  the 
procediues  the  Exchange  proposes  to 
continue  using  are  the  identical 
procedures  that  were  published  in  the 
Federal  Register  for  the  full  comment 
period  and  were  approved  by  the 
Commission.'^ 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-NYSE-95- 
02)  is  approved  for  a  four  month  period 
ending  on  July  21,  1995. 

For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
authority. '8  ' 

Mai^aret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  95-2902  Filed  2-6-95;  8:45  am] 

BILUNG  CODE  MIO-OI-M 


[Release  No.  34-35313;  File  No.  SR-PCC- 
94-01] 

Self-Regulatory  Organizations;  Pacific 
Clearing  Corporation;  Notice  of  Filing 
of  a  Proposed  Rule  Change  Amending 
Certain  Provisions  of  the  PCC's  Rules, 
Participant  Agreement,  and  Clearing 
Fund  Agreement 

February  1, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  28, 1994,  the  Pacific  Clearing 
Corporation  ("FCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  primarily  by  FCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


"■No  comments  were  received  in  connection  with 
the  proposed  rule  change  which  implemented  these 
procedures.  See  1991  Approval  Order,  supra,  note 
1. 

•M5  U.S.C.  78s(b)(2)  (1988). 
"17  CFR  200.30-3(aKl2)  (1991). 
'  15  U.S.C  7S.'^'b'(!'  'less) 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PCC  proposes  to  correct  certain 
typographical  errors  in  its  rules  and  to 
clarify  certain  provisions  regarding  post 
capital  in  its  standard  participant 
agreement  and  clearing  fund  agreement. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission.  PCC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  PCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutor}'  Basis  for,  the  Proposed  Rule 
Change 

The  primary  purpose  of  PCC's 
proposed  rule  change  is  to  correct 
tj'pographical  errors  to  certain 
provisions  of  PCC's  rules  and  to  clarify 
certain  provisions  of  its  standard 
participant  agreement  and  clearing  fund 
agreement  relating  to  specialist  post 
capital. 

Specifically.  PCC  proposes  to  correct 
typographical  errors  to  the  Table  of 
Contents;  PCC  Rule  1.2(f).  defining  the 
term  "long  position";  PCC  Rules  2.1(c) 
and  2.1(d),  addressing  membership 
qualifications  and  approval;  and  PCC 
Rule  9.3(c)(iii)  addressing  speciahst  post 
termination  procedures.  In  addition, 
PCC  proposes  to  amend  PCC  Rule  5.2  to 
clarify  that  any  reductions  to  excess 
post  capital  or  a  member's  clearing  fund 
deposit  cannot  be  made  for  amounts 
that  would  reduce  the  member's  post 
capital  or  clearing  fund  deposit  below 
the  minimum  requirement. 

With  respect  to  the  participant 
agreement,  PCC  proposes  to  amend 
certain  paragraphs  relating  to  post 
capital.  Paragraph  3.1(e)(iii)  vdll  be 
amended  to  clarify  that  it  refers  to  the 
monitoring  of  post  capital  rather  than 
net  capital  as  it  currently  states. 
Paragraph  4.5  of  the  participant 
agreement  will  be  amended  so  that  post 
capital  is  distinguished  from  net  capital. 
Net  capital,  which  is  specified  by  FSE 
Rule  2.1  and  Rule  15c3-l  of  the  Act. 
remains  constant  for  a  firm  regardless  of 
the  number  of  speciahst  posts  it 
operates.  In  contrast,  post  capital  varies 
because  it  represents  the  amount  of 
capital  required  to  be  maintained  by  a 
firm  based  on  the  number  of  specialists 
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posts  it  operates.  Paragraph  4.9  of  the 
participant  agreement  is  to  be  modified 
to  clarify  that  reductions  to  excess  post 
capital  and  to  the  clearing  fund  deposit 
cannot  be  made  in  amounts  that  would 
reduce  these  sums  below  their 
respective  minimum  requirements. 
Paragraph  4.9  of  the  participant 
agreement  also  is  being  modified  to 
clarify  that  losses  on  a  trial  balance  are 
due  on  the  fifteenth  day  of  the  month 
following  the  month  for  which  the  trial 
balance  was  issued. 

Similarly,  with  regard  to  the  clearing 
fund  agreement,  PCC  proposes  to  clarify 
that  the  minimum  contribution,  as 
defined  in  paragraph  5  of  the  clearing 
fund  agreement,  made  by  a  member  firm 
backing  a  specialist  post  will  be  applied 
towards  meeting  the  post  capital 
requirement.  Currently,  the  clearing 
fund  agreement  states  that  contributions 
are  to  be  credited  towards  the  net 
capital  requirement. 

PCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  PCC.  The 
technical  corrections  to  PCC's  rules  will 
clarify  PCC's  rules  thereby  advancing 
the  prompt  and  accurate  clearance  and 
settlement  securities  transactions.  In 
addition,  the  clarifications  regarding 
specialist  post  capital  and  net  capital 
will  assist  PCC  in  safeguarding  the 
securities  and  funds  which  are  in  PCC's 
custody  or  control  or  for  which  PCC  is 
responsible. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PCC  believes  that  no  burden  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule  change. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Statements  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 


Conunission  Actioji 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pu'  fishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change  or 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.VV.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PCC.  All  submissions  should 
refer  to  File  No.  SR-PCC-94-01  and 
should  be  submitted  by  February  28, 
1995. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  95-2973  Filed  2-6-95;  8.«  am] 

BILUNG  CODE  801(M)1-M 


[Release  No.  34-35299;  File  No.  SR-PTC- 
95-07] 

Self-Regulatory  Organizations; 
Participants  Trust  Company;  Order 
Approving  on  an  Accelerated  Basis  a 
Proposed  Rule  Change  Establishing  a 
Daily  Penalty  Fee  Applicable  to  Late 
Funding  of  Shortfalls  in  Participants' 
Mandatory  Deposits  to  the  Participants 
Fund 

January  31, 1995. 

On  December  14, 1994,  the 
Participants  Trust  Company  ("PTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
PTC-94-07)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").!  The  proposed  rule 
change  establishes  a  daily  penalty  fee 
applicable  to  late  funding  of  shortfalls 


in  participants'  mandatory  deposits  to 
the  participants  fund.  On  December  16. 
1994,  PTC  filed  Amendment  No.  1  to 
the  proposed  rule  change. 2  On  January 
5, 1995,  PTC  filed  Amendment  No.  2  to 
the  proposed  rule  change.^  The 
Commission  published  notice  of  the 
proposed  rule  change  in  the  Federal 
Register  on  January  9,  1995.*  No 
comments' were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change  on  an  accelerated  basis. 

I.  Description 

Pursuant  to  Rule  2  of  Article  V  of 
PTC's  rules,  PTC  maintains  a 
participants  fund  to  secure  obligations 
of  participants  and  limited  purpose 
participants  to  PTC  and  to  provide  PTC 
with  an  additional  source  of  cash 
collateral  to  meet  its  temporary 
financing  needs.  Each  participant  is 
required  to  maintain  a  mandatory 
deposit  in  the  participants  fund  which 
is  calculated  as  a  percentage  of  its 
average  gross  debits  over  the  previous 
month's  three  major  settlement  days. 
The  mandatory  deposit  is  subject  to  a 
minimum  of  $1  million  and  a  maximum 
of  $10  million.  A  limited  purpose 
participant  is  required  to  maintain  a 
lower  mandatory  deposit  because  of  the 
limited  nature  of  its  activity  in  the 
depository.  At  least  $150  thousand  of 
the  mandatory  deposit  must  be  made  in 
cash.  The  remainder  may  be  made  in 
cash  or  United  States  Treasury 
obligations  with  a  remaining  maturity  of 
one  year  or  less. 

The  adequacy  of  each  participant's 
mandatory  deposit  is  evaluated  monthly 
based  on  the  prior  month's  activity. 
Participants  are  notified  of  any  shortfall 
and  required  to  fund  the  deficiency 
within  five  business  days.  The  securities 
portion  of  the  mandatory  deposit  is 
marked-to-market  weekly,  and 
participants  are  required  to  fund  any 
deficiency  in  this  portion  within  two 
business  days. 


■'17CFR200.3&-3(a){12)  (1994). 
'15U.S.C.  78s(b)(l)(1988). 


*  Amendment  No.  1  modified  the  filing  by 
providing  that  it  be  considered  pursuant  to  Section 
19(b)(2)  of  the  Act  rather  than  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  by  eliminating  text 
inadvertently  placed  in  the  proposed  rule  change  as 
originally  filed.  Letter  from  Carol  A.  Jameson. 
Assistant  Vice  President  and  Assistant  Counsel, 
PTC,  to  Jonathan  G.  Katz,  Secretary,  Commission 
(December  15. 1994.) 

'  Amendment  No.  2  modified  the  filing  by 
requesting  accelerated  approval  of  the  proposed 
rule  change  and  by  clarifying  the  right  of  a 
participant  to  appeal  the  imposition  of  the  penalty 
fee  pursuant  to  PTC's  rules.  Letter  from  Carol  A. 
Jameson,  Assistant  Vice  President  and  Assistant 
Counsel.  PTC,  to  Joiwthan  G.  Katz.  Secretary, 
Commission  (January  3,  1995). 

■•Securities  Exchange  Act  Release  No.  35182 
(December  30.  1994),  60  FR  2416. 


V 


Pursuant  to  Rule  3  of  Article  VI  of 
PTC's  rules,  the  proposed  rule  change 
estabUshes  a  daily  penalty  fee  for  a 
participant's  failure  to  fund  a  shortfall 
in  its  mandatory  deposit  to  the 
participants  fund  by  the  required  date. 
The  daily  penalty  fee  is  the  greater  of  (i) 
$200  or  (ii)  an  amount  calculated  at  an 
annual  rate  equal  to  the  daily  average 
Fed  Fimds  rate  plus  250  basis  points 
(2.5%)  on  the  outstanding  balance  of  the 
shortfall  in  the  mandatory  deposit  to  the 
participants  fund. 

II.  Discussion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  17A  of  the  Act^  and  in 
particular  with  Section  17A(b)(3)(G)  of 
the  Act.6  SecUon  17A(b)(3)(G)  requires, 
among  other  things,  that  the  rules  of  a 
clearing  agency  provide  that  its 
participants  be  appropriately 
disciplined  for  violation  of  any 
provision  of  the  clearing  agency's  rules 
by  fine  or  any  other  fitting  sanction.  The 
Commission  believes  that  PTC's 
proposal  to  establish  a  daily  penalty  fee 
applicable  to  a  participant's  failure  to 
fiind  on  a  timely  basis  a  shortfall  in  its 
mandatory  deposit  to  the  participants 
fund  is  consistent  with  this  obligation. 

Because  PTC  maintains  the 
participants  fund  to  secret  the 
obligations  of  participants  and  limited 
purpose  participants  to  PTC,  and  other 
participants,  late  funding  of  a  deficiency 
in  a  participant's  mandatory  deposit  to 
the  participants  fund  increases  the  risk 
of  loss  of  PTC  and  its  participants.  In 
addition,  late  funding  of  a  deficiency  in 
a  participant's  mandatory  deposit  to  the 
participants  fund  reduces  an  additional 
source  of  cash  collateral  which  is 
available  to  PTC  to  meet  temporary 
financing  needs  such  as  the  payment  of 
principal  and  interest.  For  these 
reasons,  the  Commission  believes  it  is 
important  that  participants  make  timely 
funding  of  shortfalls  and  that  the 
proposed  penalty  fee  will  encourage 
such  fimding. 

In  the  event  that  a  participant  is 
assessed  a  penalty,  PTC's  rules, 
consistent  with  Section  17A(b)[3)(H)J 
provide  participants  with  an 
opportunity  to  appeal  the  assessment  of 
the  penalty  and  to  explain  any 
mitigating  circumstances.  The  penalty 
will  not  become  effective  until  the 
period  for  filing  an  appeal  has  lapsed 
and  will  be  automatically  stayed  during 
the  pendency  of  any  appeal.  The  Board 
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of  Directors  also  may  reduce  or  remit  a 
fine  imposed  by  the  President  or  a  Vice 
President  regardless  of  whether  an 
appeal  is  made.»  The  Commission 
believes  that  PTC's  appeal  process  will 
provide  participants  with  a  fair 
opportimity  to  be  heard. 

PTC  has  requested  that  the 
Conunission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirthieth  day  after  the  date 
of  publication  of  notice  of  filing.  In 
order  to  assure  that  PTC  can  implement 
the  penalty  fee  beginning  February  1, 
1995.  it  is  necessary  that  PTC  receive 
the  appropriate  approval  in  advance  of 
that  date.  The  Commission,  therefore, 
finds  sulfficient  cause  to  accelerate 
approval  of  this  proposal. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act. 
in  particular  with  Section  17A  of  the 
Act,  and  with  the  rules  and  regulations 
thereiuider. 

It  is  therefore  ordered,  piursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (File  No.  SR- 
PTC-94-07)  be  and  hereby  is  approved 
on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-2904  Filed  2-6-95;  8:45  am| 

BILUNG  CODE  WIO-OI-M 


■^  15  U.S.C.  79q-l  (1988). 

'15  U.S.C  78q-l (b)(3)(G)  (1988). 

'  Section  17A(b)(3)(H)  of  the  Act  requires,  among 
other  things,  that  the  rules  of  a  clearing  agency 
provide  a  fair  procedure  with  respect  to  the 
disciplining  of  participants. 


[Release  No.  34-35308;  File  No.  SR-PHLX- 
94-69] 

Seif-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  a  One  Year  Pilot  Program 
for  the  Trading,  Comparison,  Clearing, 
Settling,  Listing,  and  Delisting  of 
Municipal  Securities 

lanuary  31. 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  December  20, 1994. 
the  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II. 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 


"See  PTC  Rules.  Article  VI.  Rules  3  and  7 

«15U.S.C78s(b)(2)(1988). 
'ni7CFR2()0.30-3(a)(12). 


comments  on  the  proposed  rule  change 
fi"om  interested  persons. 

I.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  amend  its  rules 
to  establish  a  one  year  pilot  program 
allowing  the  Exchange  to  list  and  trade 
mimicipal  securities.  Specifically,  the 
PHLX  proposes  to  (1)  amend  PHLX 
Rules  132.  "Dealings  Outside  the 
Exchange  in  Securities  Dealt  in  on  the 
Exchange,"  501,  "Specialist 
Appointment."  803,  "Criteria  for 
Listing— Tier  I."  and  810.  "Suspension 
and  DeUsting  Policies  Based  on 
Exchange  Findings;"  and  (2)  add  PHLX 
Rule  309.  "Municipal  Sectu-ities."  to 
provide  requirements  for  trading, 
comparison,  settlement,  clearing  and 
listing  and  delisting  of  municipal 
securities. 

II.  SeIf-Regulator>'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  siunmaries.  set  forth  in 
Sections  (A).  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  piu-pose  of  the  proposed  rule 
change  is  to  amend  PHLX  Rules  132. 
501,  803  and  810  and  to  add  PHLX  Rule 
309  to  initiate  a  one  year  pilot  program 
for  trading,  comparison,  clearance, 
settlement  and  Usting  and  delisting  of 
mimicipal  securities.  Under  proposed 
PHLX  Rule  803(c)(5).  a  municipal  issuer 
may  list  municipal  securities  having  an 
aggregate  market  value  and  principal 
amount  of  at  least  twenty  million 
dollars  ($20,000,000)  provided  there  are 
at  least  one  hundred  (100)  public 
beneficial  holders  and  the  issue  is  rated 
as  investment  grade  by  at  least  one 
nationally  recognized  rating  service. 

Proposed  PHLX  Rule  810(d)  requires 
the  delisting  of  the  debt  securities  of  a 
non-listed  issuer  when  the  issue  no 
longer  has  at  least  a  market  value  or 
principal  amoimt  outstanding  of  at  least 
half  a  million  dollars  ($500,000).  fails  to 
be  held  by  at  least  fiftv  (50)  public 
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beneficial  owners  of  record  or  is  no 
longer  investment  grade  rated  by  at  least 
one  nationally  recognized  rating 
service.' 

The  Exchange  proposes  to  assign  any 
municipal  security  it  lists  to  a 
specialist  ^  and  to  trade  municipal 
securities  in  accordance  with  all  PHLX 
regulations  otherwise  applicable  to  the 
trading  of  securities  on  the  equities 
trading  floor  of  the  Exchange,  except 
that  pursuant  to  proposed  PHLX  Rule 
132(dHl7)  municipal  securities  shall  be 
exempt  from  the  provisions  of  the 
Exchange's  off-board  trading  rule.  Under 
proposed  PHLX  Rule  309,  municipal 
securities  will  be  compared,  settled  and 
cleared  in  accOTdance  «vith  the 
applicable  regulations  of  the  MSRB.  The 
PHLX  believes  that  Exchange  listing  of 
municipal  securities  will  allow  public 
investors  to  have  an  alternative  to  the 
over-the-counter  market  to  trade 
municipal  debt  securities. 

The  PHLX  states  that  the  proposed 
rule  change  is  based  on  Section  6(b)(5) 
of  the  Act  in  that  it  is  designed  to 
further  promote  the  mechanism  of  a  free 
and  open  market  and  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organizatiom's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Ruh  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EffiectiTeness  of  the 
Proposed  Rule  Qiange  and  Timing  for 
C^onunission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 


•  Although  the  PHLX  believes  that  proposed 
PHLX  Rule  BlCKd)  will  apply  primarily  to 
municipel  securities,  it  may  also  apply  to  the  debt 
of  issuers  wboee  equities  are  not  listed  on  the 
Exchange.  Telaphona  conversation  between  Munay 
L  Ross,  Secretary,  PHLX,  and  Yvonne  Fralicelli. 
Staff  Attofney,  Options  Branch,  Division  of  Market 
Regulation,  Commiseioa.  en  January  20, 1995. 

'  In  this  regard,  tiw  Exchange  intends  to  require 
specialist  units  applying  for  appointment  and 
registration  in  municipal  securities  to  be  in 
compliance  with  the  Municipal  Securities 
Rulemaking  Board  ("MSRB")  G-3  regulations 
regarding  municipal  sacuritiea  principals  and 
represenULves.  The  National  Association  of 
Securities  Dealers  ("NASD")  has  authority  to 
enforce  MSRB  rules  tor  listed  municipal  securities. 
The  PHLX  enforcement  in  ibis  regard  will  not 
preempt  or  limit  in  any  manner  tlM  N^VSO's 
authority  toad  in  this  area. 


period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  PHLX  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argumMits  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
also  will  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
PHLX.  All  submissions  should  refer  to 
File  No.  SR-PHLX-94-69  and  should  be 
submitted  by  February  28,  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  95-2969  Filed  2-*-95;  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelptiia  Stock  Exctiange,  Inc^ 
Relating  to  Floor  Procedure  Advice  F- 
8,  Faiitire  To  Comply  Witti  an 
Exchange  Inquiry 

January  31.  1995. 

Pursuant  to  Section  19(b)(1  >  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  givra  that  on  November  21 . 
1994,  the  Philadelphia  Stock  Exchange, 
Inc.  C'PHLX"  or  "Exchange")  filed  with 
the  Seciu-ities  and  Exchange 
Commission  ("SEC"  or  •'Commission") 


the  proposed  rule  change  as  described 
in  Items  I.  U  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  >  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  &T>m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Suiistcuice  of 
the  Proposed  Rule  Change 

Currently,  Advice  F-8  requires 
Exchange  members  to  comply  promptly 
with  any  request  for  information  made 
by  the  Exchange's  Market  Surveillance 
Department  in  connection  wiA  any 
investigation  within  the  Exchange's 
disciplinary  jurisdiction.  The  ExcJiange 
proposes  to  amend  Advice  F-8  to 
require  members  to  comply  with 
Exchemge  requests  for  information  in 
connection  with  any  regulatory  inquiry, 
investigation,  or  examination  relating  to 
the  Exchange's  discipUnary  jurisdiction 
or  regulatory  obligations.  The  PHLX  also 
proposes  to  amend  the  Advice  to  require 
that  information  requested  by  the 
Exchange's  Examinations  Department  be 
received  within  two  business  days  from 
the  date  of  the  original  request  in  order 
to  satisfy  the  prompt  compliance 
requirement  of  Advice  F-8.  Finally,  the 
PHLX  proposes  to  amend  Advice  F-8  to 
reduce  the  fine  for  a  first  violation  of  the 
Advice  from  $500  to  $200,  and  to 
provide  that  each  additional  request  for 
information  not  furnished  within  the 
allotted  time  period  may  be  considered 
as  a  separate  occurrence  for  purposes  of 
the  Advice's  fine  schedule.^  The  text  of 
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'  On  Novembw  30,  1994.  the  PHLX  amended  iu 
proposal  to  clarify  thai  the  proposed  two-day  period 
for  compliance  with  Exchange  Examinations 
Department  requests  would  apply,  for  example,  to 
requests  for  books  and  records,  rather  than  to 
requests  for  financial  information,  which  are 
governed  by  PHLX  Rule  703(e).  See  Letter  from 
Edith  Hallahaii.  Special  Counsel,  PHLX.  to  VKchael 
Walinskas.  Branch  Chiat  Office  of  Market 
Supervision  ( "OMS").  Division  of  Market 
Regulation  ("Division").  Commission,  dated 
November  30.  1994  ("November  30 1.ettar").  On 
January  31.  1995,  the  PHLX  amended  its  proposal 
to  delete  references  to  loreign  currency  option 
("FCO")  participants  and  participant  organizations 
in  Floor  Procedure  Advice  ("Advice")  F-a.  "Failure 
10  Comply  with  an  Exchange  Inquiry."  See  Letter 
from  Edith  Hallahan.  Special  Counsel,  Regulatory 
Services.  PHLX,  to  Michael  Walinskas.  Branch 
Chief.  OMS,  Division.  Commission,  dated  January 
30, 199S  ("January  30  Letter").  However.  Ad»ic«  F- 
8  continues  to  apply  to  FCO  participants  and 
participant  organizations.  Specifically,  the  PHLX 
notes  in  its  January  30  Latter  that  PHLJt  Rule  13. 
"Foreign  Currency  Options  Participant"  provides 
that  FCO  participaius  are  subject  to  iha  provisions, 
of  the  Exchange's  rules  that  are  applicable  to  a 
member  of  the  Exchange  and  each  reference  to  a 
member  of  the  Exchange  in  the  PHLX's  rules  is 
deemed  to  pertain  alao  to  FCO  participants. 
-Under  the  Advice  F-«*s  6ne  schedule,  us 
amended,  the  Exchange  will  impose  a  fine  of  $200 
for  the  flrst  occurrence.  S1.B0O  for  the  second 
occurrem :c.  S2.500  for  the  third  occurranca.  and  .< 


the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary.  PHLX,  and 
at  the  Commission. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  j 

Currently.  Advice  F-8  requires 
cooperation  with  requests  for 
information  made  by  the  Exchange's 
Market  Surveillance  Department  and 
contains  a  fine  schedule  for  violations. 
The  Advice  is  administered  under  the 
Exchange's  minor  rule  violation 
enforcement  and  reporting  plan  ("minor 
rule  plan"),3  which  the  PHLX  also 
proposes  to  amend.  Advice  F-8  serves 
as  an  important  tool  in  the  Exchange's 
effort  to  conduct  investigations 
expeditiously,  requiring  members  to 
respond  promptly  to  such  requests. 
Prompt  compliance  with  Market 
Surveillance  requests  is  currently 
defined  as  ten  business  days.  This 
Advice  was  adopted  in  order  to  expedite 
the  Exchange's  investigation  process  by 
enabling  the  Exchange  to  summarily 
reprimand  any  failure  to  respond  to 
such  requests.* 

The  PHLX  proposes  to  extend  the 
requirements  of  Advice  F-8  to  include 
Examinations  Department  requests,  for 
which  compliance  will  be  required 
within  two  business  days,  as  well  as 
other  regulatory  inquiries.  The  purpose 

sanction  discretionary  with  the  Exchange's 
Business  Conduct  Committee  for  the  fourth  and 
subsequent  occurrences. 

'The  PHLX's  minor  rule  plan,  codified  in  PHLX 
Rule  970,  conuins  floor  procedure  advices  with 
accompanying  fine  schedules.  Rule  19d-l(c)(2) 
under  the  Act  authorises  national  securities 
exchanges  to  adopt  minor  rule  violation  plans  for 
summary  discipline  and  abbreviated  reporting;  Rule 
19d-l(c)(l)  requires  prompt  filing  with  the 
Commission  of  any  final  disciplinary  action. 
However,  minor  rule  violations  not  exceeding 
S2,.S00  are  deemded  not  final,  thereby  permitting 
periodic,  as  opposed  to  immediate,  reporting. 

*  See  Securities  Exchange  Act  Release  No.  26899 
(June  7,  1989),  54  FR  25526  (June  15,  1989}  (order 
approving  File  No.  SR-PHLX-fl9-20). 


of  this  change  is  to  facilitate  the 
Exchange's  ability  to  promptly  collect 
regulatory  information,  with  the 
deterrent  of  a  preset  fine  schedule. 
With  respect  to  the  fine  schedule 
accompanying  Advice  F-8,  the 
proposed  language  regarding  separate 
occurrences  is  intended  to  deter  delays 
in  compliance  with  an  Exchange  request 
by  counting  a  repeat  request  for 
information  as  a  separate  occurrence.  If 
each  successive  request  for  the  same 
information  is  treated  as  a  separate 
occurrence  and  thus  as  a  successive 
violation  subject  to  the  next  highest 
fine,  the  Exchange  believes  that  prompt 
compliance  is  encouraged.  The  PHLX 
also  proposes  to  reduce  the  fine  for  a 
first  occurrence  from  $500  to  $200  to 
reflect  the  potential  for  increased 
application  of  such  fines. 

The  Exchange  believes  that  the 
proposed  changes  to  Advice  F-8  are 
consistent  with  the  types  of  provisions 
currently  included  in  the  Exchange's 
minor  rule  plan.  Moreover,  extending 
the  requirements  of  Advice  F-8 
regarding  prompt  compUance  with 
Exchange  inquiries  to  include 
Examinations  Department  and  other 
regulatory  requests  should  enhance  the 
Exchange's  ability  to  meet  its  regulatory 
obligations  expeditiously.  For  example, 
under  Advice  F-8.  as  amended,  a 
member  will  be  required  to  comply  with 
an  Examinations  Department  request  for 
books  and  records  within  two  business 
days  bom  the  date  of  the  original 
request.^ 

For  the  above  reasons,  the  Exchange 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  6  of  the  Act, 
in  general  and.  in  particular  with 
Section  6(b)(5).  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  prevent  fraudulent  and 
manipulative  acts  and  practices,  as  well 
as  to  protect  investors  and  the  public 
interest,  by  bolstering  the  Exchange's 
abihty  to  receive  certain  information 
frt)m  its  members  promptly. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
received  or  requested. 


in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publicaUon  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Pubhc  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
February  28.  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autJiority.6 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  95-2970  Filed  2-&-95;  8:45  ami 
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'  See  November  30  Letter,  supm  note  1. 
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[Release  No.  34-35302;  Fii«  No.  SR-Phlx- 

94-77] 

Self-Regulatory  Orgamzations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Imposition  of  an 
Approved  Lessor's  rnitiation  Fee  and  a 
Requirement  That  Approved  Lessors 
Pledge  to  Abide  by  the  By-Laws  and 
Rules 

j.iiiuary  Jl.  1995. 

Pursuant  to  Section  19{b){l)  of  the 
StHiurities  Exchange  Act  of  lfl34 
("Act"),  15  U.S.C.  78s(b){l).  notice  is 
hereby  j^iven  that  on  lanuary  11,  1995, 
the  Philadelphia  Stock  Exchange,  Inc. 
( "Phlx  ■  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
( 'Commi.ssion")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  January  26,  1995.  the 
Exchange  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
ciiange,  which  is  also  described  below  ' 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
By-Laws,  Article  XII,  Section  12-8  by 
adding  a  new  paragraph  (e),  which 
would  impase  an  approved  les.sor's 
initiation  fee  of  $1,500.00  and  a 
requirement  that  approved  lessors 
pledge  to  abide  by  the  Phlx  By-Laws 
and  Rules.  The  text  of  the  proposed  rule 
change  is  as  follows  (new  text  is 
italicized;  deleted  text  is  bracketed!; 

By-Laws  Articln  XII.  Section  12-8{f} 

An  initiation  fee  of  one  thousand  five 
hundred  dollars  shall  be  paid  to  the 
Corporation  by  a  person  or  entity  upon 
registration  as  an  approved  lessor 
Additionally,  no  registration  as  nn 
approved  lessor  shall  become  effective 
or  entitle  such  person  or  entity  to  the 
privileges  thereof,  until  such  person  or 
a  designated  representative  of  such 
entity  has  pledged  to  abide  by  the  By- 
Laws  as  they  have  or  shall  from  time  to 
time  amended,  and  by  all  rules  and 
regulations  adopted  pursuant  to  the  By- 
Laws. 

The  Exchange  also  submits  a 
proposed  rule  change  amending  the 


Schedule  of  Fees  and  Charges  to 
conform  to  the  change  in  the  By-Laws 
with  respect  to  the  initiation  fee.  The 
text  of  the  proposed  rule  change  is  as 
follows  (new  te.\t  is  italicized;  deleted 
text  is  bracketed!: 

Initiation  Fee: 

The  Phlx  requires  an  initiation  fee  of 
51.500  to  be  paid  by  a  new  member,  (orj 
participant  or  an  approved  lessor  \ 
lapse  in  membership  or  participation  for 
six  months  or  more  will  necessitate  the 
payment  of  the  initiation  fee  subsequent 
to  reapplication.- 

\\.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statement-s. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed'amendment  to  Article 
XII,  Section  12-8  of  the  Exchange's  By 
Laws  would  add  a  new  paragraph  (e) 
imposing  an  approved  lessor's  ^ 
initiation  fee  of  Sl.500.00  and  a 
requirement  that  approved  lessors 
pledge  to  abide  by  the  By-Laws  and 
Rules  of  the  Exchange,  the  Exchange  is 
also  amending  the  Schedule  of  Fees  and 
Charges  to  conform  to  the  change  in  the 
By-Laws  with  respect  to  the  initiation 
fee.  The  Exchange  will  require  that  an 
approved  lessor  pay  the  initiation  fee 
upon  registration. 

The  Board  of  Governors  undertook  the 
amendment  to  the  By-Laws  to  codify  the 
practice  of  having  approved  lessors 
pledge  to  abide  by  the  By-Laws  and 


'  .See  tellpr  from  Murrdv  L  Ross,  .See  retary.  I'hix. 
til  Sharon  Lawson.  Assistant  Director.  SEC.  dateil 
laniiarv  26.1995.  Amendment  No.  1  proposes  to 
amend  the  Schedule  of  Fees  and  Charges  to  reflect 
ih-  innpo,sition  of  ^n  approved  lessors  initiation  fee 


-  Appendix  A  of  the  Sirheduie  of  hVes  and 
Chargif.s  has  also  been  amended  to  indicate  that  the 
initiation  fee  will  be  imposed  on  "Membera, 
Participants  and  Approved  I.es.sors." 

'The  term  ".ipproved  lessor"  means  a  \esM)T 
apprtived  by  the  Exchange  under  its  By-Laws  and 
Rules.  .See  Philadelphia  Stock  fxctiange  Guide.  Hy- 
l.aws.  Article  I.  Section  l-1(h).  (CClt)  1 1001   A 
••|es.sor"  is  a  holder  of  equitable  title  to  a 
membership  in  the  Exchange,  including  a  fonner 
member  of  the  Exchange,  who  has  leased  legal  title 
to  his  membership  to  a  le.ssea  and  has  r«laiiied 
equitable  title  to  such  membership.  .See 
Philadelphia  Stock  Exchange  Guide.  By-Uws. 
Article  1.  Se.  tion  l-UIl  (CCH)  1  1001 


Rules  of  the  Exchange.*  The  proposed 
fee  amendments  to  the  By-l.aws  and  the 
.Schedule  of  P'ees  and  Charges  are 
intended  to  equalize  the  treatment  of 
new  pun;hasers  of  equitable  title  to  Phlx 
memberships  and  foreign  currerM;y 
options  participations.'* 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(h)(4)  of  th»; 
.Act  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  amongst  its  members  and 
other  persons  using  its  fat;ilitie.s. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  E.xt;haiige  does  not  believe  that 
the  propo.sed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
.Members.  Participants,  or  Others 

With  respect  to  the  proposed  By-Lavws 
change,  the  Exchange  solicited 
comments  from  its  memberships  by 
Circular  94-109.  dated  July  21,  1994. 
After  receiving  no  written  comments  on 
this  matter,  the  Exchange's  Board  of 
Governors  approved  the  amendment  to 
the  By-Laws  for  submission  to  the 
Commission. 

No  written  comments  were  solicited 
or  received  with  respect  to  the  fee 
change  in  the  Schedule  of  Fees  and 
Charges. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  pubh«:ation  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

[A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  (iiange 
.should  be  di-sapproved. 


■"  Thi!  HvUws  already  impose  this  requirement 
on  members.  See  Philadelphia  Stock  Exchange 
Guide.  Hv  l.,iws.  Article  Xlt,  SccHon  12-9.  (CQtJ 
11284. 

■*  The  Exchange  does  not  require  members  who 
lease  their  memberships  to  a  lessee  to  rcgistor  as 
"Hpproved  le.ssors."  Accordingly,  the  priipi>si>>l  nil.' 
change  would  not  impose  an  aildition.il  iiiili,ilii.n 
fee  on  .such  membf^rs.  Conversation  with  Xhirr.n  I 
Ko.ss,  .Secretary.  Phlx.  and  (onnifi-r  ChiM  \ii.'r!ii-\ 
.SEC.  d.itcii  l.iiUMrv  ID    l*l'»5 


IV.  SoUdtatioa  ofComnients 

Interested  persons  are  invited  to 
submit  wnritten  data,  views,  and 
arguments  concerning  the  foregoing. 
Fejsons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-Phlx-94-77 
and  should  be  submitted  bv  February 
28,  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  95-2905  Filed  2-6-95:  8  45  ami 
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[Release  No.  34-35306;  FMe  Ho.  SR-Phlx- 
94-2^ 

Self-Regulatofy  Organizations; 
Philadeiphia  Stock  Exchange,  Inc.; 
Order  Approving  Proposed  Rule 
Change  Relating  to  Inter-Currency 
Spread  Priori^ 


Ii 


January  31, 1995. 

On  August  1. 1994,  the  Philadelphia 
Stock  Exchange,  Lie.  ("Phbc"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19rb)  of  the  Securities  Exchange  Act  of 
1934  {"Act),i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
allow  spread  priority  for  eligible  spreads 
between  two  different  foreign  currency 
options  ("FCOs"). 

Notice  of  the  prc^osed  rule  change 
was  published  for  comment  and 
appeared  in  the  Federal  Register  on 
December  7, 1994.3  No  comments  were 


received  on  the  proposal.  This  order 
approves  the  proposal. 

I.  Description  of  the  Proposal 

The  purpose  of  this  proposal  is  to 
amend  the  current  definition  of  spread 
order  contained  in  Rule  1066(f)(1)  to 
include  transactions  involving  options 
in  two  different  foreign  currencies 
("inter-currency  spread")  and  to  extend 
the  spread  priority  principles  to  inter- 
currency  spread  orders. 

Rule  1066(f)(1)  currently  defines  a 
spread  as  an  order  to  buy  a  stated 
number  of  option  contracts  and  to  sell 
the  same  number  of  option  contracts,  in 
a  different  series  of  the  same  class  of 
options.  The  Exchange  proposes  to 
extend  this  definition  by  adopting  Rule 
1066(f)(1)(A),  Inter-Currency  Spread 
Order,  as  a  subcategory  of  spread  order.* 
Furthermore,  the  Exchange  proposes  to 
adopt  Rule  1033(i),  hiter-Currency 
Spread  Priority,  in  order  to  extend  the 
current  spread  priority  principles  to 
inter-currency  spreads.  As  a  result,  an 
inter-currency  spread  involving  any  two 
FCOs,  American-*  or  European-style** 
expiration,  and  any  expiration  date 
(regular,  month-end,  or  long-term)  will 
not  be  eligible  for  spread  priority 
treatment,  as  described  below.  Inter- 
currency  spread  priority  pursuant  to  the 
proposed  rule  change  would  not, 
however,  be  available  for  cross-rate, 
cash/spot,  or  the  Exchange's  customized 
FCOs. 

Inter-currency  spreads  are  currently 
executed  as  contingency  orders 
pursuant  to  Phbc  Rule  1066.  For 
example,  an  FCO  floor  broker  would 
quote  a  French  franc  market  as  well  as 
a  Swiss  franc  market,  in  each  respective 
trading  crowd;  then,  the  floor  broker 
would  announce  "99  bid  for  99  Sep  99 
French  franc  calls  if  I  can  sell  99  Dec  99 
Swiss  franc  puts  at  99."  However,  each 
component  of  the  spread  must  be  bid/ 
offered  individually,  which,  according 
to  the  Exchange,  generally  means  that 
each  component  is  executed  at  a  price 
better  than  the  established  bid/offer.  In 
addition,  the  Exchange  believes  that 
because  each  leg  must  be  executed 
between  the  estabUshed  market,  such 
contingency  orders  are  more  likely  to  be 
broken  up  by  market  interest  in  one  leg. 


'15U.S.C78.(b)(l)(lB68). 
^17  CFR  240.19b-4  (1992). 
'  See  Securities  Exchange  Act  Release  No.  35023 
(Novembw  29, 1994)  59  FR  S3149. 


•  Proposed  Phbt  Rule  1066(f)(1)(A)  defmes  Inter- 
Currencj-  Spread  Order  in  the  following  manner  In 
the  case  of  foreign  currency  options,  a  spread  order 
may  consist  of  an  order  to  buy  a  stated  number  of 
option  contracts  in  one  foreign  currency  and  to  sell 
the  same  number  of  option  conU-acts  in  a  different 
foreign  currency  option. 

^  An  Americaii-etyle  option  is  one  ttiat  can  be 
exercised  at  any  time  prior  to  expiration  of  the 
option. 

«■  A  Enropean-styte  option  is  one  that  can  only  be 
exercised  during  a  specified  period  irmnediatety 
prior  to  expiration  of  the  option. 


such  that  the  end  result  may  be  a 
different  number  of  contracts  for  each 
leg. 

The  Fhbc's  current  priority  rule.  Rule 
1033(d),  allows  a  spread  order  (which    , 
includes  a  spread  involving  only  one 
foreign  currency)  to  be  executed  as  a 
single  transaction  at  a  total  net  debit  or 
credit  with  one  contra-side. 
Furthermore,  an  eligible  spread  can  br 
afforded  priority  as  long  as  the  net 
credit/debit  improves  the  established 
market  for  the  spread,  provided, 
■  however,  that  at  least  one  option  leg  is 
executed  at  a  better  price  than  the 
established  market  for  that  option  and 
no  option  leg  is  executed  outside  of  the 
established  market  for  that  option.  The 
same  principles  apply  to  three-way. 
ratio,  and  multi-spread  transactioiis  in 
foreign  currency.^ 

The  Exchange  believes  that  extending 
priority  treatment  to  inter-currency 
spreads  is  appropriate  for  several 
reasons.  First,  the  Exchange  believes 
that  .spread  priority  for  inter-currencv 
spreads  will  facilitate  a  more  simplified 
procedure  for  the  execution  of  such 
orders.  In  this  context.  Phlx  notes  that 
the  execution  of  inter-currency  spreads 
as  contingency  orders  may  present  a 
logistical  problem  given  that  floor 
brokers  must,  in  exercising  due 
diligence,  shuttle  between  two  trading 
crowds  or,  to  prevent  a  trade  from 
occurring  while  the  floor  broker  is  in  the 
second  crowd,  utilize  two  floor  brokers 
to  execute  such  an  order.  Second,  inter- 
currency  spreads  provide  a  trading 
strategy  for  FCO  market  participants 
based  on  the  interplay  between  the 
currencies  of  two  countries,  similar  to 
the  advantages  and  opportunities 
associated  with  cross-rate  FCOs."  The 
Exchange  twUeves  that  the  availability 
of  such  strategies  should  enhance 
liquidity  in  existing  FCOs.  Finally,  the 
Exchange  believes  that  the  requirement 
in  proposed  Phlx  Rule  1033(i)  that  each 
leg  OS  an  inter-currency  spread  be 
executed  at  or  within  the  market  for  the 
individual  leg.  and  that  at  least  one  leg 
be  executed  at  a  price  which  improves 
the  established  market,  will  benefit 
investors.  The  Exchange  states  that  this 
requirement  is  also  consistent  with  Phlx 
Rule  118  which  provides  that  when  a 
bid/offer  is  clearly  established,  no  bid/ 
offer  outside  that  price  shall  be 
established. 


'  See  Securities  Exchange  Act  Release  ^!o.  34015 
(November  29. 1994). 

•  A  cross-rate  currency  option  is  an  option  to 
purchase  or  sell  a  foreign  currtncy  at  an  exercise 
price  that  is  denominated  in  another  foreign 
currency.  The  exercise  price,  therefore,  represents 
an  exchange  rate  between  two  foreign  currtT.cies. 
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II.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5).»  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirement  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade  and 
not  to  permit  unfair  discrimination 
between  customers,  issuers,  brokers, 
and  dealers. 

The  Commission  believes  that 
allowing  inter-currency  spread  orders  to 
attain  spread  priority  is  appropriate  for 
several  reasons.  First,  because  the  FCO 
market  is  dominated  by  institutional 
and  corporate  investors,  the  preemption 
of  public  customer  limit  orders  (a 
concern  of  the  Commission  in  the 
context  of  equity  and  index  options),  is 
unlikely.  In  this  regard,  the  Commission 
notes  that  the  proposed  changes  are 
applicable  solely  to  the  FCO  market, 
which  is  dominated  by  institutions  and 
sophisticated  corporate  investors.  This 
is  in  part  due  to  the  complex  nature  of 
the  instruments  and  the  tremendous 
size  of  the  imderlying  currency  markets. 

Second,  because  inter-currency 
spreads  are  c\UTently  executed  as 
contingency  orders,  and  therefore  more 
susceptible  to  non-execution,  the 
Commission  believes  granting  priority 
to  such  orders  will  facilitate  their 
execution  and,  therefore,  may  lead  to 
more  efficient  quotes  and  tighter 
spreads. 

Third,  the  priority  principles 
applicable  to  inter-currency  spreads 
mirror  the  priority  rules  currently  in 
place  for  regular  FCO  spread  orders.  As 
a  result,  an  inter-currency  spread  may 
be  executed  at  a  total  net  credit/debit 
with  one  other  participant,  provided  at 
least  one  leg  of  the  spread  is  executed 
at  a  better  price  than  the  estabhshed  bid 
or  offer  for  that  contract  and  that  no 
option  leg  is  executed  at  a  price  outside 
of  the  established  bid  or  offer  for  that 
option  contract.  Accordingly,  the 
Commission  believes  that  this  change 
will  allow  institutional  and  corporate 
investors  to  better  utilize  sophisticated 
trading  techniques  involving  FCOs  for 
hedging  and  risk  management  purposes 
without  altering  the  existing  priority 
principles. 

Finally,  because  the  proposed 
definition  limits  an  inter-currency 
spread  to  a  maximum  of  two  foreign 
currencies,  the  Commission  notes  that 


the  logistical  problems  and  confusion 
attendant  to  the  execution  of  orders 
involving  three  or  more  foreign 
currencies  will  be  avoided. 

It  therefore  is  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,»o  that  the 
proposed  rule  change  (SR-Phlx-94-23) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  95-2908  Filed  2-6-95;  8:45  am) 
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[Rel.  No.  IC-20875;  File  No.  812-9142] 

First  SunAmerica  Life  Insurance 
Company,  et  al. 

February  1, 1995. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

APPLICANTS:  First  SunAmerica  Life 
Insurance  Company  ("First 
SunAmerica"),  FS  Variable  Annuity 
Account  Two  ("Sepaiate  Account"),  and 
Vista  Broker-Dealer  Services,  Inc. 
("Vista"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptions  from  Sections  26(a) 
and  27(c)(2)  thereof. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  deduction  of 
mortality,  expense  risk,  and  distribution 
expense  charges  from  the  assets  of  the 
Separate  Account  under  certain  variable 
aimuity  contracts  ("Contracts")  funded 
through  the  Separate  Account  and 
under  materially  similar  contracts 
("future  contracts")  funded  in  the  future 
through  the  Separate  Account,  and  from 
the  assets  of  any  other  separate  account 
("future  separate  accounts")  established 
in  the  future  by  First  SunAmerica  in 
connection  with  the  issuance  of 
contracts  that  are  materially  similar  to 
the  Contracts. ' 

FILING  DATE:  The  Application  was  filed 
on  August  3, 1994,  and  amended  on 
November  22,  1994,  and  December  20, 
1994. 


'15U.S.C78f(b)(5)(1982). 


•»15U.S.C.  78s(b)(2)(1982). 

>'  17  CFR  200.30-3(a)(12)  (1994). 

'  Applicants  have  agreed  to  amend  this 
application  during  the  notice  period  to  reflect  that 
the  future  contracts  and  contrecti  issued  by  future 
separate  accounts  relying  on  the  exemptive  relief 
requested  here  shall  be  materially  similar  to  the 
Contracts. 


HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  Commission  and 
serving  the  Applicants  with  a  copy  of 
the  request,  personally  or  by  mail. 
Hearing  requests  must  be  received  by 
the  SEC  by  5:30  p.m.  on  February  27, 
1995,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicants  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NVV.,  Washington,  DC  20549. 
Applicants  c/o  Mark  J.  Mackey,  Esq.. 
Routier,  Mackey  and  Johnson,  P.C,  1700 
K  Street,  NW..  Suite  1003,  Washington, 
DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts,  Attorney,  or  Wendy 
Finck  Friedlander,  Deputy  Chief,  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  Commission. 

Applicants'  Representations 

1.  First  SunAmerica  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  New  York.  On  May 
24,  1994,  First  SunAmerica  estabhshed 
the  Separate  Account  to  fund  variable 
annuity  contracts.  The  Separate 
Account  is  registered  under  the  1940 
Act  as  a  unit  investment  trust.  The 
Separate  Account  and  each  of  its 
portfolios  are  administered  and 
accounted  for  as  part  of  the  general 
business  for  First  SunAmerica,  but  the 
income,  gains  and  losses  of  each 
portfolio  are  credited  to  or  charged 
against  the  assets  held  in  that  portfoHo 
in  accordance  with  the  terms  of  the 
Contracts,  without  regard  to  other 
income,  gains  and  losses  of  any  other 
portfolio  or  arising  out  of  any  other 
business  First  SunAmerica  may 
conduct. 

2.  Vista  is  a  broker-dealer  registered 
under  the  Securities  Exchange  Act  of 
1934,  and  is  the  distributor  for  the 
Contracts. 

3.  The  Contracts  provide  for 
accumulation  of  contract  values  and 
payments  of  annuity  benefits  on  a  fixf  d 
and  variable  basis.  The  Contracts  are 
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available  for  retirement  plans  that  do 
not  qualify  for  the  special  federal  tax 
advantages  available  under  the  Internal 
Revenue  Code  ("non-qualified  plans") 
and  for  retirement  plans  that  do  qualify 
for  the  federal  tax  advantages  available 
under  the  Internal  Revenue  Code 
( "quahfied  plans").  Purchase  payments 
under  the  Contracts  may  be  made  to  the 
general  account  of  First  SunAmerica 
under  the  Contract's  fixed  acrount 
option  ("Fixed  Account"),  to  the 
Separate  Account,  or  allocated  among 
them.  The  minimum  initial  purchase 
payment  for  a  Contract  is  $5,000  for 
non-qualified  plans  ($2,000  for  qualified 
plans).  Additional  purchase  payments 
may  be  made  in  amounts  of  at  least  $250 
($100  in  the  case  of  an  automatic 
payment  plan). 

4.  Initially,  the  Contracts  will  be 
funded  through  six  portfolios  of  thp 
Separate  Account.  Each  ptartfofio  invests 
in  assets  in  the  shares  of  one  of  six 
available  series  of  Mutual  Fimd  Variable 
Annuity  Trust  ("Trust"):  the  Growth 
and  Income  Portfbho;  the  Capital 
Growth  Portfoho;  the  International 
Equity  Portfolio:  the  Assist  Allocation 
Portfolio;  the  U.S.  Treasury  Income 
Portfoho;  and  the  Money  Market 
Portfolio.  The  Trust  is  register  under  the 
1940  Act  as  a  diversified,  open-end. 
management  invnestment  company. 
Additional  underlying  funds  may 
become  avaiioole  m  the  future. 

5.  If  the  ConL'-act  owner  dies  during 
the  accumuiatioo  peritxl,  a  death  benefit 
will  be  payable  to  the  beneficiary  upon 
receipt  by  First  SunAmercia  of  due 
proof  of  death.  The  death  benefit  is 
reduced  by  the  premium  tax  incurred  by 
First  SunAmerica,  if  any.  If  the  Contract 
owner  is  younger  than  age  70  at  the  date 
of  Contract  issae,  the  death  benefit  is 
equal  to  the  greatest  of:  (i)  The  total 
dollar  amount  of  purchase  paj-ments 
made  prior  to  the  death  of  the' Contract 
owner,  reduced  by  any  partial 
withdrawals  and  partial  annuitizations; 
(ii)  the  Contract  value  at  the  end  of  the 
valuation  period  during  which  due 
proof  of  death  (and  an  election  of  the 
type  of  payment  to  the  beneficiary )  is 
received  by  First  SunAmerica;  or'(iii) 
the  Contract  value  at  that  anniversary  of 
the  Contract  issue  date  preceding  the 
date  of  death— increased  by  any 
purchase  payments  made  and  reduced 
by  any  partial  withdrawals  and  partial 
annuitizations  since  that  anniversary — 
which  yields  the  greatest  result.  If  the 
Contract  owner  was  at  least  age  70  on 
the  Contract  issue  date,  the  death 
benefit  will  equal  (ii)  above. 

6.  An  annual  contract  administration 
charge  of  $30  is  charged  against  each 
Contract.  The  amount  of  this  charge  is 
guaranteed  and  csnnot  be  increased. 


This  charge  reimburses  First 
SunAmerica  for  expenses  incurred  in 
establishing  and  maintaining  records 
relating  to  a  Contract.  The  contract 
administration  char^  will  be  assessed 
on  each  anniversary  of  the  Contract  date 
that  occurs  on  or  prior  to  the  annuity 
date.  In  the  event  that  a  total  surrender 
of  Contract  value  is  made,  the  charge 
will  be  assessed  as  of  the  date  of 
surrender  without  proration.  This 
charge  is  not  assessed  during  the 
annuity  period.  The  contract 
administration  charge  is  at  cost  with  no 
margin  included  for  profit. 

7.  During  the  accimiulation  period, 
amounts  allocated  to  the  Separate 
Account  may  be  L'-ansferred  among  the 
portfolios  and/or  the  Fixed  Account. 
Both  before  and  after  the  annuity  date. 
Contract  values  may  be  transferred  from 
the  Separate  Account  to  the  Fixed 
Account.  The  first  fifteen  transactions 
effecting  such  transfers  in  any  Contract 
year  are  permitted  without  the 
imposition  of  a  transfer  fee.  A  transfer 
fee  of  $25  is  assessed  on  the  sixteenth 
and  each  subsequent  transaction  within 
the  Contract  year.  This  fee  will  be 
deducted  from  Contract  values  that 
remain  in  the  portfolio  (or,  where 
applicable,  the  Fixed  Account)  from 
which  the  transfer  was  made.  If  such 
remaining  Contract  value  is  insufficient 
to  pay  the  transfer  fee.  then  the  fee  will 
be  deducted  from  transferred  Contract 
values.  The  transfer  is  at  cost  with  no 
anticipation  of  profit. 

8.  Aldiough  tnere  is  a  free  withdrawal 
amount  that  applies  to  the  first 
withdrawal  dunng  a  contract  year  after 
the  first,  a  contingent  deferred  sales 
charge  (the  "Withdrawal  Charge")  may 
be  imposed  upon  certain  withdrawals! 
Withdrawal  Charges  will  vary  in 
amount  depending  upon  the 
contribution  year  of  the  purchase 
payment  at  the  time  of  withdrawal.  The 
Withdrawal  Charge  is  deducted  ft-oni  . 
remaining  Contract  value  so  that  ihe 
actual  reduction  in  Contrat-t  value  as  a 
'  resuh  of  the  withdrawal  will  be  g.-eater 
than  the  withdrawal  amount  requested 
and  paid.  So  that  all  withdrawals  are 
allocated  to  purchase  pavments  to 
which  the  lowest  Withdrawal  Charge  (if 
any)  applies,  withdrawals  will  be 
allocated  first  to  investment  income,  if 
any.  which  generally  may  be  unthdrawn 
free  of  Withdrawal  Charge,  and  then  to 
purchase  payments  on  a  first-in.  first- 
out  basis. 

9.  Earnings  in  a  Contract  owner  s 
accoimt.  and  purchase  payments  no 
longer  subject  to  the  Withdrawal 
Charge,  may  be  withdravra  at  any  time 
free  of  the  Withdrawal  Charge.  There 
also  may  be  a  feBe  withdrawal  amount 
for  the  Erst  withdrawal  during  a 


Contract  year  after  the  first  Contract 
year.  The  additional  free  withdrawal 
amount  is  equal  to  10%  of  purchase 
payments  made  more  than  one  year 
before  the  date  of  withdrawal  that 
remain  subject  to  the  Withdrawal 
Charge  and  that  have  not  previously 
been  withdrawn,  less  earnings  in  the 
Contract  owner's  account. 

10.  Any  amounts  withdrawn  that 
exceed  the  limits  described  about  may 
be  subject  to  a  Withdrawal  Charge  in ' 
accordance  with  the  table  shown  below 

Withdrawal  Charge  Table 


Contribution  year? 


Zero  

First 

Secorxi .._ „.. 

Ttilrd 

Fourtti  

Fifth 

Sixth 

Seventh  and  later 


Applicabte 
withdrawal 

charge 
percentage 


6 
6 
5 

4 
3 
2 

1 
0 

^Applicants  represent  that,  with  respect  to  a 
given  purchase  paymenL  a  contribution  year  is 
a  year  starting  from  the  cfate  of  the  purchase 
paynient  in  one  calender  year  and  ending  on 
the  anniversary  of  such  date  in  the  succeedtng 
calendar  years.  T.he  contntxition  year  in  which 
a  purchase  payment  is  made  is  "contribution 
year  zero."  and  sut)seouent  contnbution  years 
are  successively  numbered. 

The  Withdrawal  Charge  may  be 
reduced  or  waived  in  certain 
circumstances,  as  described  in  the 
prosp)ectus  for  the  Contracts. 

11.  First  Suni*jnerica  deducts  a 
distribution  expense  charge  from  each 
portfolio  of  the  Separate  Account  during 
each  valuation  period  that  is  equal,  tm 
an  aimual  basis,  to  0  15%  of  the  net 
asset  value  of  each  portfolio.  This 
charge  is  designed  to  compensate  First 
SunAmerica  for  assuming  the  risk  that 
the  cost  of  distributing  the  Ciontrads 
will  exceed  the  revenues  from  the 
Withdrawal  Chaj^e.  In  no  event  will 
this  charge  be  increased.  The 
distribution  expense  charge  is  assessed 
during  both  the  accumulation  period 
and  the  annuity  period;  it  is  not  appli(^d 
to  Contract  values  allocated  t«(  the  Fixed 
Account. 

12.  Annuity  peyments  will  nut  bv 
affected  by  the  mortality  experience 
(death  rate)  of  (i)  persons  receiving  .such 
payments  or  (ii)  the  general  population 
The  aimuity  rates  may  not  be  changed 
under  the  Contract.  First  Sun.'\merica 
deducts  a  mortality  risk  charge  from  the 
Separate  Accoimt  for  assuming  the  risks 
that:  (i)  The  hfe  expectancy  of  an 
annuitant  will  be  greater  than  that 
assumed  in  the  guaranteed  annuity 
pi;rc;hasn  Kite;-;:  (ii)  the  Withdrawal 
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Charge  may  be  waived  in  the  event  of 
the  death  of  the  owner;  and  (iii)  the 
death  benefit  must  be  provided  before 
the  annuity  date.  The  charge  is 
deducted  from  each  portfolio  of  the 
Separate  Account  during  each  valuation 
period  at  an  annual  rate  of  0.90%  of  the 
net  asset  value  of  each  portfolio.  If  the 
mortality  risk  charge  is  insufficient  to 
cover  the  actual  costs  of  assuming  the 
mortality  risks,  First  SunAmerica  will 
bear  the  loss;  if  the  charge  proves  more 
than  sufficient,  the  excess  will  be  a  gain 
to  First  SunAmerica.  To  the  extent  First 
SunAmerica  realizes  any  gain,  those 
amounts  may  be  used  at  its  discretion — 
including  to  offset  losses  experienced 
when  the  mortaUty  risk  charge  is 
insufficient.  The  mortality  risk  charge 
may  not  be  increased  under  the 
Contract. 

13.  First  SunAmerica  bears  the  risk 
that  the  contract  administration  charge 
will  be  insufficient  to  cover  the  cost  of 
administering  the  Contracts.  For 
assuming  this  expense  risk,  First 
SunAmerica  deducts  an  expense  risk 
charge  form  the  Separate  Account 
during  each  valuation  period  at  an 
annual  rate  of  0.35%  of  the  net  asset 
value  of  each  portfolio.  If  the  expense 
risk  charge  is  insufficient  to  cover  the 
actual  cost  of  administering  the 
Contracts,  First  SunAmerica  will  bear 
the  loss;  if  the  charge  is  more  than 
sufficient,  the  excess  will  be  a  gain  to 
First  SunAmerica.  To  the  extent  First 
SunAmerica  realizes  any  gain,  those 
amounts  may  be  used  at  its  discretion — 
including  to  offset  losses  when  the 
expense  risk  charge  is  insufficient.  The 
expense  risk  charge  may  not  be 
increased  under  the  Contract. 

14.  Applicants  represent  that  the 
aggregate  amoimt  of  any  Withdrawal 
Charges  imposed  and  distribution 
expense  charges  paid  will  never  exceed 
9%  of  purchase  payments  previously 
made,  and  that  First  SunAmerica  will 
monitor  each  owner's  account  for  the 
purpose  of  ensuring  that  this  limitation 
is  not  exceeded.  Applicants  undertake 
to  include  in  the  prospectus  forming 
part  of  the  registration  statement  for  the 
Contracts  statements  describing  the 
purpose  of  the  distribution  expense 
charge,  and  statements  that  the  staff  of 
the  Commission  deems  such  charge  to 
constitute  a  deferred  sales  charge. 
Applicants  imdertake  to  abide  by  the 
representations  and  undertaking  set 
forth  in  this  paragraph  relating  to  the 
distribution  expense  charge  in 
cormection  with  any  future  contracts,  as 
well  as  materially  similar  contracts 
funded  through  future  separate 
accounts,  relying  on  the  requested 
order 


Applicants'  Legal  Analysis 

1.  Applicants  hereby  request  that  the 
Commission,  under  Section  6(c)  of  the 
1940  Act,  grant  exemptions  from 
Section  26(a)(2)  and  27(a)(2)  thereof  to 
the  extent  necessary  to  permit  the 
deduction  of  mortality  and  expense  risk 
charges  and  a  distribution  expense 
charge:  (i)  From  the  Separate  Account 
under  the  Contracts  and  under  any 
future  contracts;  and  (ii)  from  the  assets 
of  any  future  separate  accounts  which 
offer  contracts  materially  similar  to  the 
Contracts. 

2.  Pursuant  to  Section  6(c)  of  the  Act, 
the  Commission  may,  by  order  upon 
application,  conditionally  or 
unconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  or 
provisions  of  the  1940  Act  or  from  any 
rule  or  regulation  thereunder,  if  and  to 
the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

3.  Sections  26(a)(2)  and  27(c)(2)  of  the 
1940  Act  require,  among  other  things, 
that  all  pajnnents  received  under  a 
periodic  payment  plan  certificate  sold 
by  a  registered  unit  investment  trust, 
any  depositor  thereof  or  underwriter 
therefor,  be  held  by  a  quahfied  bank  as 
trustee  or  custodian,  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  for  the  payment  of  a 
fee,  not  exceeding  such  reasonable 
amount  as  the  Commission  may 
prescribe,  for  bookkeeping  and  other 
administrative  services. 

4.  AppUcants  believe  that  extending 
the  requested  relief  to  the  future 
contracts,  as  well  as  to  materially 
similar  contracts  funded  through  future 
separate  accounts,  is  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes  • 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act.  AppUcants 
submit  that  such  an  order  would 
promote  competitiveness  in  the  variable 
annuity  contract  market  by  eliminating 
the  need  for  First  SunAmerica  to  file 
redundant  exemptive  applications, 
thereby  reducing  First  SunAmerica 's 
administrative  expenses  and 
maximizing  the  efficient  use  of  First 
SunAmerica's  resources.  The  delay  and 
expense  involved  in  having  to  seek 
exemptive  relief  repeatedly  would 
impair  the  First  SunAmerica's  ability 
effectively  to  take  advantage  of  business 
opportimities  as  they  arise.  Applicants 
further  submit  that  the  requested  relief 


is  consistent  with  the  purposes  of  the 
1940  Act  and  the  protection  of  investors 
for  the  same  reasons.  Applicants  submit 
that  if  First  SunAmerica  were  required 
repeatedly  to  seek  exemptive  rehef  with 
respect  to  the  issues  addressed  in  this 
application,  investors  would  not  receive 
any  benefit  or  additional  protection 
thereby. 

5.  Applicants  assert  that  the  aggregate 
of  the  mortahty  and  expense  risk 
charges,  1.25%,  is  reasonable  in  relation 
to  the  risks  assumed  by  First 
SunAmerica  under  the  Contracts  and 
reasonable  in  amount,  as  determined  bv 
industry  practice  with  respect  to 
comparable  annuity  products. 
Applicants  state  that  these 
determinations  are  based  on  their 
analysis  of  publicly  available 
information  about  similar  industry 
practices,  taking  into  consideration  such 
factors  as  current  charge  levels  and 
benefits  provided,  the  existence  of 
expense  charge  guarantees,  and 
guaranteed  annuity  rates.  First 
SunAmerica  undertakes  to  maintain  at 
its  home  office,  and  make  available  to 
the  Commission  upon  request,  a 
memorandum  detailing  the 
methodology  used  in  making  these 
determinations. 

6.  Similarly,  before  relying  on  any 
exemptive  relief  granted  herein  with 
respect  to  any  future  contracts  or  any 
materially  similar  contracts  funded 
through  future  separate  accounts. 
Applicants  will  determine  that  the 
mortality  and  expense  risk  charges 
under  any  such  contracts  will  be 
reasonable  in  relation  to  the  risks 
assumed  by  First  SunAmerica  and 
reasonable  in  amount,  as  determined  by 
industry  practice  with  respect  to 
comparable  annuity  products.  First 
SunAmerica  will  maintain  at  its  home 
office,  and  make  available  to  the 
Commission  upon  request,  a 
memorandum  detailing  the 
methodology  used  in  making  these 
determinations. 

7.  First  SunAmerica  submits  that 
there  is  a  reasonable  likelihood  that  the 
Separate  Accoimt's  distribution 
financing  arrangement  will  benefit  the 
Separate  Account  and  its  investors.  First 
SunAmerica  represents  that  it  will 
maintain  and  make  available  to  the 
Commission  upon  request  a 
memorandum  setting  forth  the  basis  for 
such  conclusion.  Similarly,  before 
relying  on  any  exemptive  relief  granted 
herein  with  respect  to  any  future 
contracts  or  to  any  materially  similar 
contracts  issued  by  future  separate 
accounts,  Applicants  will  determine 
that  there  is  a  reasonable  likelihood  that 
the  distribution  financing  arrangement 
will  benefit  the  Separate  Account  (or 


future  separate  accounts)  and  its  (or 
their)  investors.  First  SunAmerica  will 
maintain  and  make  available  to  the 
Commission  upon  request  a 
memorandum  setting  forth  the  basis  for 
such  determination. 

8.  First  SunAmerica  further  represents 
that  the  assets  of  the  Separate  Account 
and  any  future  separate  accounts  that 
rely  on  the  requested  order  will  be 
invested  only  in  management 
investment  companies  that  undertake, 
in  the  event  they  should  adopt  a  plan 
for  financing  distribution  expenses 
pursuant  to  Rule  12b-l  under  the  1940 
Act,  to  have  such  plan  formulated  and 
approved  by  their  board  of  directors,  the 
majority  of  whom  are  not  "interested 
persons"  of  the  management  investment 
company  within  the  meaning  of  Section 
2(a)(19)ofthe  1940  Act. 


Conclusion 

Applicants  submit  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
exemptions  from  Sections  26(a)(2)  and 
27(c)(2)  of  the  1940  Act  to  the  extent 
necessary  to  permit  the  deduction  of 
mortality,  expense  risk,  and  distribution 
expense  charges  from  the  assets  of  the 
Separate  Account  under  the  Contracts 
and  imder  any  future  contracts,  and 
from  the  assets  of  any  future  separate 
accounts  offering  contracts  which  are 
materially  similar  to  the  Contracts,  meet 
the  statutory  standards  of  Section  6(c)  of 
the  1940  Act.  Accordingly,  the 
Applicants  assert  that  the  requested 
exemptions  are  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Depu  ty  Secretary. 

|FR  Doc.  95-2975  Filed  2-6-95;  8:45  am) 

BILLING  CODE  WIO-OI-M 


[Rel.  No.  IC-20873;  No.  812-8854] 

Golden  American  Life  Insurance 
Company,  etaL  , 

January  31, 1995.     '' 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  AppUcation  for  an 
Order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

APPLICANTS:  Golden  American  Life 
Insurance  Company  ("Golden 
American"),  Separate  Account  A  of 
Golden  American  ("Account  A"),  Any 
Other  Separate  Account  EstabUshed  By 


Golden  American  In  The  Future  To 
Support  Variable  Life  Insurance 
Contracts  Issued  by  Golden  American 
("Future  Accounts"),  and  Directed 
Services,  Inc.  ("DSI"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  section  6(c)  granting 
exemptions  from  the  provisions  of 
Sections  26(a)(2)(C),  27(c)(1)  and 
27(c)(2)  of  the  1940  Act  and  from 
paragraphs  (b)(1),  (b)(12)(i),  (b)(13)(iv) 
and  (c)(4)(v)  of  Rule  6e-2  and  of  Rule 
6e-3(T),  and  from  Rule  22c-l 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicant 
request  an  order  that  would  permit  them 
to  deduct  a  charge  from  premium 
payments  to  compensate  Golden 
American  for  its  increased  federal  tax 
burden  resuUing  from  the  application  of 
Section  848  of  the  Internal  Revenue 
Code  of  1986.  as  amended,  to  the  receipt 
of  such  payments  under  certain  variable 
life  insurance  contracts.  Applicants  also 
propose  to  deduct  the  charge  on  a 
deferred  basis  from  contract  cash  value, 
with  the  balance  of  any  unrecovered 
amoimt  being  deducted  upon  surrender. 

FILING  DATE:  The  application  was  filed 
on  February  23,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Apphcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  ser\'ing 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  27, 1995,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lavkryers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  requestor's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Secretary  of  the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 
Applicants:  c/o  Golden  American,  280 
Park  Avenue,  New  York,  New  York 
10017. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvoiuie  M.  Hunold,  Senior  Counsel,  or 
Wendy  F.  Friedlander,  Deputy  Chief,  at 
(202)  942-0670,  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apphcation;  the  complete  apphcation  is 
available  for  a  fee  fixim  the 
Commission's  Public  Reference  Branch. 


Applicant's  Representations 

1.  Golden  American  is  a  stock  life 
insurance  company  and  an  indirect 
subsidiary  of  Bankers  Trust  Company 
("Bankers"). 

2.  Account  A  is  a  separate  account 
established  by  Golden  American  and 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  Each  of  Account  A's 
10  divisions  invests  in  a  corresponding 
portfoho  of  The  GCG  Trust  ("GCG 
Trust"),  a  registered  open-end 
management  company.  Accoimt  A  is, 
and  any  Future  Account  will  be,  used  to 
fund  certain  variable  hfe  insurance 
contracts  issued  by  Golden  American, 
including  the  GoldenSelect  VLI  and 
GoldenSelect  VLlO  Contracts 
("Contracts").  A  registration  statement 
to  register  the  Contracts  under  the 
Securities  Act  of  1933  has  been  filed 
with  the  Commission.  Apphcants  state 
that  the  Contracts  will  be  issued  in 
reliance  on  the  applicable  provisions  of 
either  Rule  6e-2  or  Rule  6e-3(T). 

3.  DSI,  the  principal  underwriter  for 
the  Contracts,  is  an  indirect  wholly- 
owned  subsidiary  of  Bankers  and  an 
affiliate  of  Golden  American.  DSI  is  a 
registered  broker-dealer  under  the 
Securities  Exchange  Act  of  1934  and  a 
member  of  the  National  Association  of 
Securities  Dealers,  Inc. 

4.  Applicants  propose  to  deduct  a 
charge  to  reimburse  Golden  American 
for  the  increase  in  its  federal  income 
taxes  resulting  from  the  application  of 
Section  848  of  the  Internal  Revenue 
Code  of  1986  ("Code"),  as  amended,  to 
the  receipt  of  premium  payments  under 
the  Contracts.  The  charge  will  be 
reasonably  related  to  Golden  American's 
increased  federal  tax  burden.  The  charge 
will  be  deducted  either  from  (a) 
premiums  received,  or  (b)  Contract  cash 
value  on  a  deferred  basis  in  a  series  of 
equal  periodic  installments,  with  the 
balance  of  any  uiu^covered  amount  to 
be  deducted  upon  early  surrender  of  a 
Contract.  The  deduction  will  be  the 
same  notwithstanding  the  manner  in 
which  it  is  deducted. 

5.  The  Omnibus  Budget 
Reconciliation  Act  of  1990  ('^OBRA 
1990"),  amending  Section  848  of  the 
Code,  requires  life  insurance  companies 
of  capitahze  and  amortize  over  ten  years 
certain  general  expenses  for  the  current 
year.  Prior  law  allowed  these  expenses 
to  be  deducted  in  full  from  the  current 
year's  gross  income.  Section  848,  as 
amended,  effectively  accelerates  the 
realization  of  income  from  specified 
contracts  and.  consequently,  the 
payment  of  taxes  on  that  income.  Taking 
into  account  the  time  value  of  money. 
Section  848  increases  the  insurance 
company's  tax  burdeh  because  the  , 


7260 


Federai  Register  /  Vol.  60.  No.  25  /  Tuesday^  February  7.  1995  /  Notic«s 


amount  of  general  deduction&that  must 
be  capitalized  and  amortized  is 
measured  fay  the  premiums  received 
under  the  Qintracts. 

6.  The  amoimt  of  deductions  subject 
to  Section  848  equals  a  percentage  of  the 
current  year's  net  premiums  received 
[i.e.,  gross  premiimis  minus  return 
premiimis  and  reinsurance  premiums) 
under  life  insurance  or  other  contracts 
categorized  under  this  Section.  The 
Contracts  will  be  categorized  under 
Section  848  as  life  insurance  contracts 
requiring  7.7%  of  the  net  premiums 
received  to  be  capitalized  and  amortized 
under  the  schediile  set  forth  in  Section 
848(c)(1). 

7.  The  increased  tax  burden  oh  every 
$10,000  of  net  premiums  received  under 
the  Contracts  is  qtmntified  by 
Applicants  as  follows.  For  each  $10,000 
of  net  premiums  received  in  a  pven 
year,  GcIJen  American  must  capitalize 
$770  [i.e.,  7.7%  of  $10,000).  and  $38.50 
of  this  ionount  may  be  deducted  in  the 
current  year.  The  remaining  $731.50 
($770  less  $38.50)  is  subject  to  taxation 
at  the  corporate  tax  rate  of  35%  Mid 
results  in  $256.03  (.35%x$731.50)  more 
in  taxes  for  the  current  year  than  Golden 
American  otherwise  wcruld  have  owed 
prior  to  OBRA  1990.  However,  the 
current  tax  increase  will  be  offset 
partially  by  deductions  allowed  during 
the  next  ten  years,  which  result  from 
amortizing  the  remaindn-  of  the  $770 
[S77  in  each  of  the  following  nine  years 
and  $38.50  in  year  ten). 

8.  It  is  Goldea  American's  business 
judgment  that  it  is  appropriate  to  use  a 
discount  rate  of  at  least  10%  in 
evaluating  tha  present  value  of  its  hiture 
tax  deductions  for  the  following 
reasons.  Capital  that  Golden  American 
must  use  to  pay  its  increased  fisderal  tax 
burden  under  Section  848  wiB  be 
unavailable  for  iavestment.  The  cost  of 
capital  used  to  satisfy  this  increased  tax 
burden  essentially  will  be  Golden 
American  s  targeted  rate  of  retuis  [i.e., 
the  return  sou^t  on  invested  capital), 
which  is  in  excess  of  10%.  Accordingly, 
Applicants  submit  that  the  targeted  rata 
of  return  is  appropriate  for  use  in  this 
present  value' calculation.  To  the  extent 
that  the  10%  discount  rate  is  lower  than 
G«ldea  American's  actual  targeted  rate 
of  return,  the  calculation  of  this 
increased  tax  burden  will  continue  to  be 
reasonable  over  time,  even  if  the 
corporate  tax  rate  applicable  to  Golden 
American  is  reduced,  or  its  targeted  rate 
of  return  is  lowered. 

9.  la  detarmioisg  th»  ta<<geted  rate  of 
return  used  in  arriving  at  the  discount 
rate.  Golden  American  considered  a 
number  of  factors,  which  it  represents 
are  appropriate  factors  to  consider.  First. 
Golden  Ainerieaa  identified  the  level  of 


investment  retxmi  that  can  be  expected 
to  be  earned  risk-free  over  the  long  terra. 
This  rate  is  based  upon  the  expected 
yield  on  a  30-year  U.S.  Treasury  Bond. 
Golden  American  thea  increased  this 
rate  by  the  market  risk  premium 
demanded  by  equity  investors  as 
compensation  for  the  risks  associated 
with  equity  investments.  The  market 
risk  premium  is  based  on  the  average 
excess  return  earned  by  investing  in 
equities  as  compared  to  that  earned  by 
investing  in  risk-free  instruments  (i.e., 
long-term  U.S.  Treasury  Bonds).  Finally, 
the  resulting  rate  was  modified  to  reflect 
the  relative  volatility  of  an  equity 
investments  in  Bankers,  Coltjten 
American's  indirect  parent. 

10.  Using  a  federal  corporate  tax  rate 
of  35%  and  assuming  a  discount  rate  of 
10% ,  the  present  valiie  of  the  tax  eflect 
of  the  increased  deductions  allowable  in 
the  following  tan  years,  which  partially 
offsets  the  increased  tax  burden,  comes 
to  $160.40.  The  effect  of  Section  848  on 
the  Contracts  is  theteibra  an  increased 
tax  burden  with  a  present  value  of 
$95.63  for  each  $10,000  of  net 
premium*  (i.*...  $256.03  less  $160.40^. 

11.  Golden  American  does  not  incur 
incremental  federal  income  tax  when  it 
passes  on  state  premium  taxes  to 
Contract  Owners  becanse  state  premium 
taxes  are  deductible  in  computing 
federal  income  taxes.  Conversely, 
federal  income  taxes  are  not  deductible 
in  computing  Golden  American's 
federal  income  taxes.  To  compensate 
Golden  American  fully  for  the  impact  of 
Section  848,  Golden  American  must 
impose  an  ad<fitional  ch^^e  to  make  it 
whole  for  the  $95.63  additional  tax 
burden  attributable  to  Section  848,  as 
well  as  the  tax  on  the  additional  $95.63 
itself,  which  can  be  determined  by 
dividing  $95.63  by  the  ccnnpleraent  of 
35%  federal  corporate  income  tax  rate 
(i.e.,  65%).  resulting  in  an  additional 
charge  of  $147.12  for  each  $10,000  of 
net  premiums,  or  1.47%. 

12.  Based  on  its  prior  expraience. 
GoldeH  American  reasonably  expects  to 
fully  take  almost  all  future  deductions. 
It  is  Golden  American's  judgment  that  a 
1.38%  charge  would  reimburse  it  for  the 
increased  federal  income  tax  liabilities 
under  Section  848.  Applicants  represent 
that  the  1.38%  charge  will  be  reasonably 
related  to  Golden  American's  mcreased 
federal  income  tax  btirden  under 
Section  848.  This  representation  takes 
into  account  the  benefit  to  Golden 
American  of  the  amortization  permitted 
by  Section  848  and  the  use  of  a  10% 
discount  rate  (which  is  equivalent  to 
Golden  American's  targeted  rate  of 
return)  in  computing  the  future 
deductions  resulting  froar  such 
amortization.  Golden  Am«ricau  believes 


that  the  1.38%  charge  would  have  to  be 
increased  if  hiture  changes  in,  or 
interpretations  of,  Secticm  848  of  any 
successor  provision  result  in  a  further 
increased  tax  burden  due  to  receipt  of 
premiums.  The  increase  could  be 
caused  by  a  change  in  the  corporate  tax 
rate,  or  in  the  7.7%  figure,  or  in  the 
amortization  period. 

Applicants'  Legal  Analysis 

1 .  Applicants  request  an  order  under 
Section  6(c)  of  the  1940  Act  granting 
exemptions  from  Section  27(c)(2)  of  the 
1940  Act  to  allow  the  deduction  of  a 
charge  from  premiums  to  compensate 
Golden  American  for  its  increased 
federal  tax  burden  based  on  receipt  of 
these  premiums  under  the  Contracts. 
The  charge  will  be  in  an  amount  that  is 
reasonably  related  to  Golden  American's 
mcreased  federal  tax  burden.  Applicants 
also  request  exemptions  from 
subparagraph  (c)(4){v)  of  Rules  6e-2  and 
6e-3(T)  under  the  1940  Act  to  permit 
the  proposed  deductions  to  be  treated  as 
other  than  "sales  load,"  as  defined 
under  Section  2(a)(35)  of  the  1940  Act, 
for  purposes  of  Section  27  and  the 
exemptions  from  various  provisions  of 
that  Section  found  in  Rules  6e-2  and 
6e-3(T),  respectively.  Applicants  assert 
that  it  is  appropriate  to  deduct  a  charge 
for  an  insurer's  increased  tax  burden 
attributable  to  premiums  received,  and 
to  exclude  the  deduction  of  this  charge 
from  sales  load,  because  it  is  a 
legitimate  expense  of  the  company  and 
not  for  sales  and  distribution  expenses. 

2.  Applicants  further  request  an  order 
under  Section  6(c)  for  exemptions  torn 
Sections  26(a)(2)(C).  27(c)tl)  and 
27(c)(2)  of  the  1940  Act.  paragraphs 
(b)(1),  (b)(]2)(i),  (b)(13)(iv)  of  Rules  6e- 
2  and  6e-3(T)  and  Rule  22c-l 
thereunder,  to  permit  the  diedUction  of 
the  charge  from  Contract  cash  value  m 
deferred,  equal  periodic  installments,  as 
an  alternative  to  a  deduction  of  the 
charge  from  premium  payments,  to 
compensate  Golden  American  for  its 
increased  tax  burden  under  Section  848. 
Any  unrecovered  amount  of  the 
deferred  charge  will  be  deducted  from 
such  assets  upon  an  early  surrender  of 

a  Contract. 

3.  Section  6(c)  authorizes  the 
Commission,  by  order  and  upon 
application,  to  exempt  any  person, 
security,  or  transaction,  or  class  of 
persons,  securities,  or  transactions,  from 
any  provisions  of  the  1940  Act  The 
Conmiission  grants  relief  under  Section 
6(c)  to  the  e.xtent  an  exemption  is 
"necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisious  of  [the  1940  Act|w  " 


4.  Account  A  is,  and  the  Future 
Accounts  will  be,  regulated  under  the 
1940  Act  as  issuers  of  periodic  payment 
plan  certificates.  Accordingly.  Account 
A,  the  Future  Accoimts,  Golden 
American  (as  depositor),  and  DSI  (as 
principal  underwriter)  are  deemed  to  be 
subject  to  Section  27  of  the  1940  Act. 

5.  Section  27(c)(2)  prohibits  the  sale 
of  periodic  payment  plan  certificates 
unless  the  following  conditions  are  met. 
The  proceeds  of  all  payments  (except 
amounts  deducted  for  "sales  load") 
must  be  held  by  a  trustee  or  custodian 
having  the  qualifications  established 
under  Section  26(a)(1)  for  the  trustees  of 
unit  investment  trusts.  These  proceeds 
also  must  be  held  under  an  indenture  or 
agreement  that  conforms  with  the 
provisions  of  Section  26(a)(2)  and 
Section  26(a)(3)  of  the  1940  Act. 

6.  "Sales  load"  is  defined  under 
Section  2(a)(35),  in  relevant  part,  as: 

The  difference  between  the  price  of  a 
security  to  the  public  and  that  portion  of  the 
proceeds  from  its  sale  which  is  received  and 
invested  or  held  for  investment  by  the  issuer 
(or  in  the  case  of  a  unit  investment  trust,  by 
the  depositor  or  trustee),  less  any  portion  of 
such  difference  deducted  for  trustee's  or 
custodian's  fees,  insurance  premiums,  issue 
taxes,  or  administrative  expenses  or  fees 
which  are  not  properly  chargeable  to  sales  or 
promotional  activities. 

Sales  loads  on  periodic  payment  plan 
certificates  are  limited  by  Sections 
27(a)(1)  and  27(h)(1)  to  a  maximum  of 
9%  of  total  payments. 

7.  Certain  provisions  of  Rules  6e-2 
and  6e-3(T)  provides  a  range  of 
exemptive  relief.  Rule  6e-2  provides 
exemptive  relief  if  the  separate  account 
issues  scheduled  premium  variable  life 
insurance  contracts  as  defined  in  Rule 
6e-2(c)(l).  Rule  6b-3(T)  provides 
exemptive  relief  if  the  separate  account 
issues  flexible  premium  variable  life 
insurance  contracts,  as  defined  in 
subparagraph  (c)(1)  of  that  Rule. 

8.  Applicants  state  that  paragraph 
(b)(13)(iii)  of  Rule  6e-2  implicitly 
provides,  and  paragraph  (b)(13)(iii)  of 
Rule  6e-3(T)  explicitiy  provides, 
exemptive  relief  from  Section  27(c)(2) 
permit  an  insurer  to  make  certain 
deductions,  other  than  sales  load, 
including  the  insurer's  tax  liabilities 
from  receipt  of  premium  payments 
imposed  by  states  or  by  other 
governmental  entities.  Applicants  assert 
that  the  proposed  deduction  with 
respect  to  Section  848  of  the  Code 
arguably  is  covered  by  subparagraph 
(b)(13)(iii)  of  each  Rule.  Applicants 
note,  however,  that  the  language  of 
paragraph  (c)(4)  of  the  Rules  appears  to 
require  that  deductions  for  federal  tax 
obligations  &t)m  receipt  of  premium 
payments  be  treated  as  "sales  load." 
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9.  Applicants  state  that  paragraph 
(b)(1),  together  with  paragraph  (c)(4),  of 
each  Rule  provides  an  exemption  from 
the  Section  2(a)(35)  definition  of  "sales 
load"  by  substituting  a  new  definition  to 
be  used  for  purposes  of  each  respective 
Rule.  Rule  6e-2(c)(4)  defines  "sales 
load"  charged  on  any  payment  as  the 
excess  of  the  payment  over  certain 
specified  charges  and  adjustments, 
including  a  deduction  for  state  premium 
taxes.  Rule  6e-3(T)(c)(4)  defines  "sales 
load"  during  a  period  as  the  excess  of 
any  payments  made  during  that  period 
over  certain  specified  charges  and 
adjustments,  including  a  deduction  for 
state  premium  taxes.  Under  a  literal 
reading  of  paragraph  (c)(4)  of  the  Rules, 
a  deduction  for  an  insurer's  increased 
federal  tax  burden  does  not  fall  squarely 
into  those  itemized  charges  or 
deductions,  arguably  causing  the 
deduction  to  be  treated  as  part  of  "sales 
load." 

10.  Applicants  state  that  the  public 
poUcy  that  underhes  paragraph  (b)(13) 
of  each  Rule;  and  particularly 
subparagraph  (b)(13)(i),  like  that  which 
underlies  paragraphs  (a)(1)  and  (h)(1)  of 
Section  27.  is  to  prevent  excessive  sales 
loads  from  being  charged  for  the  sale  of 
periodic  payment  plan  certificates. 
Applicants  submit  that  this  legislative 
purpose  is  not  furthered  by  treating  a 
federal  income  tax  charge  based  on 
premium  payments  as  a  sales  load 
because  the  deduction  is  not  related  to 
the  payment  of  sales  commissions  or 
other  distribution  expenses.  Applicants 
assert  that  the  Commission  has 
concurred  with  this  conclusion  by 
excluding  deductions  for  state  premium 
taxes  bom  the  definition  of  sales  load  in 
paragraph  (c)(4)  of  each  Rule. 

11.  Apphcants  submit  that  the  source 
for  the  definition  of  "sales  load"  found 
in  paragraph  (c)(4)  of  each  Rule 
supports  this  analysis.  Applicants 
believe  that,  in  adopting  paragraph 
(c)(4)  of  each  Rule,  the  Commission 
intended  to  tailor  the  general  terms  of 
Section  2(a)(35)  to  variable  life 
insurance  contracts  to  ease  verification 
by  the  Commission  of  compliance  with 
the  sales  load  limits  of  subparagraph 
(b)(13)(i)  of  each  Rule.  Just  as  the 
percentage  limits  of  Section  27(a)(1)  and 
27(h)(1)  depend  on  the  definition  of 
sales  load  ia  Section  2(a)(35)  for  their 
efficacy.  Applicants  assert  that  the 
percentage  limits  in  subparagraph 
(b){13)(i)  of  each  Rule  depend  on 
paragraph  (c)(4)  of  each  Rule,  which 
does  not  depart,  in  principal,  from 
Section  2(a)(35). 

12.  Applicants  submit  that  the 
exclusion  from  the  definition  of  "sales 
load"  under  Section  2(a)(35)  of 
deductions  from  premiums  for  "issue 


taxes"  suggests  that  it  is  consistent  with 
tiie  policies  of  the  1940  Act  to  exclude 
from  the  definition  of  "sales  load"  in 
Rules  6e-2  and  6e-3{T)  deductions 
made  to  pay  an  insurer's  costs 
attributable  to  its  federal  tax  obligations. 
Additionally,  the  exclusion  of 
administrative  expenses  or  fees  that  are 
"not  properly  chargeable  to  sales  or 
promotional  activities"  also  suggests 
that  the  only  deductions  intended  to  fall 
within  the  definition  of  "sales  load"  are 
those  that  are  properly  chargeable  to 
sales  or  promotional  activities. 
Apphcants  state  that  the  proposed 
deductions  will  be  used  to  compensate 
Golden  American  for  its  increased 
federal  tax  burden  attributable  to  the 
receipt  of  premiums  and  not  for  sales  or 
promotional  activities.  Therefore, 
Applicants  believe  the  language  in 
Section  2(a)(35)  further  indicates  tiiat 
not  treating  such  deductions  as  sales 
load  is  consistent  with  the  policies  of 
the  1940  Act. 

13.  Finally,  Applicants  submit  that  it 
is  probably  an  historical  accident  that 
the  exclusion  of  premium  tax  in 
subparagraph  (c)(4)(v)  of  Rules  6e-2  and 
6e-3(T)  from  the  definition  of  "sales 
load"  is  limited  to  state  premium  taxes. 
When  these  Rules  were  each  adopted 
and,  in  the  case  of  Rule  6e-3(T),  later 
amended,  the  additional  Section  848  tax 
burden  attributable  to  the  receipt  of 
premiums  did  not  yet  exist. 

14.  As  noted  above.  Section  27(c)(2) 
prohibits  the  sale  of  periodic  payment 
plan  certificates  unless  the  proceeds, 
other  than  sales  loads,  are  deposited 
with  and  held  by  a  quafified  trustee  or 
custodian,  as  defined  in  Section 
26(a)(1),  under  a  trust  agreement  that 
satisfies  the  requirements  of  Sections 
26(a)(2)  and  (a)(3).  Section  26(a)(2) 
prohibits  payments  from  the  assets  of  a 
registered  unit  investment  trust  to  its 
depositor  or  principal  underwriter,  or 
their  affiliates  or  agents,  unless  the 
pajTnent  is  reasonable  compensation  for 
performing  certain  bookkeeping  and 
other  administrative  duties. 

15.  Section  27(c)(1)  prohibits  the  sale 
of  a  period  payment  plan  certificate  by 
any  registered  investment  company,  its 
depositor  or  its  imderwriter,  unless  the 
certificate  is  a  redeemable  security. 
"Redeemable  security"  is  defined  in 
Section  2(a)(32)  as  any  security  which 
entities  the  holder  to  receive  a 
proportionate  share  of  the  issuer's 
current  net  assets,  or  the  cash 
equivalent.  Rule  22c-l,  in  part, 
prohibits  a  registered  investment 
company  from  selling,  redeeming  or 
repurchasing  a  redeemable  security  it 
has  issued  except  at  a  price  based  on  the 
current  net  asset  value  of  the  security. 
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16.  Rule  6«-3fT)(b)(l)  provides  an 
exemptioQ  bam  Sectioos  ZB^a)  and 
27(cKl>  and  Ruk  22c-l  in  cofkaectka 
with  any  sales  load  deducted  imd^^ 
Rule  6e-3(T),  other  than  from 
premiums.  Rule  6e~-2  does  not  have  a 
corresponding  provision.  Rule  6e- 
3([r)(12(i)  provides,  in  leievant  part,  an 
exemption  from  Section  27(cHl)  and 
Rule  22C-1  provided  that,  to  the  extent 
thai  the  calculatioB  olcash  value 
reflects  deductions  for  administrative 
expenses  and  £ees  or  sales  loads,  such 
deductions  need  only  be  made  at  such 
limes  as  specified  in  the  Contracts. 
Although  Rule  6e-20>Ml2)  provides 
similax  exemptions,  it  does  not  provide 
for  the  deduction  of  deferred 
administrative  expenses  and  fees  or 
deferred  saies  load.  Finally,  Rule  6e- 
3(T)(b«13UivMQ  provides  that,  subject 
to  other  provisions  oi  that  Rule,  sales 
loads  and  administrative  expenses  ox 
fees  may  be  deduced  upon  redemption. 
Rule  6e^2{b)(b)(13)(iv)  does  not  provide 
similar  exemptions.  Applicants  believe 
that  the  omissions  noted  herein  reflect 
the  Commission's  assumption  at  the 
time  it  promulgated  Rule  6e-2  that  sales 
loads  would  only  be  deducted  from 
premiums,  rather  than  a  policy  decision 
to  forbid  other  arrangements 

17.  Applicants  state  that  it  is 
appropriate  to  deduct  the  1.38%  charge 
on  a  deferred  basis  for  the  same  reasons 
that  it  IS  proper  to  deduct  the  charge 
directly  from  premiums.  Nevertheless, 
Apphcants  beheve  they  may  not  be  able 
to  rely  on  paragraphs  fb)tlj,  (b){12)(i).  or 
(b)(13)(i)  of  Rules  6e-2  and  6e-3(TI 
because  the  deferred  charge  may  be 
deemed  other  than  an  "administrative 
charge"  or  other  than  sales  load  under 
Rule  6e^3(D,  and  because  the 
imposition  of  deferred  charges  was  not 
contemplated  when  Rule  6e-2  was 
adopted. 

18.  Applicants  submit  that  the 
deferred  charge  is  mote  fevxM-able  to  a 
Contract  Owner  than  the  direct  charge 
from  premiums  few  the  following 
reasons.  First,  the  premium  payments 
available  for  investment  and,  thus,  the 
investmerrt  itself,  wiH  be  greater  than  it 
would  be  if  such  a  charge  was  deducted 
from  premroms.  Second,  the  total 
amount  charged  to  any  Contract  Owner 
IS  not  more  than  it  wo»td  be  if  it  was 
taken  dirediy  from  preimams  paid. 
Finally,  Contract  Owners  will  obtain 
these  advantages  without  incurring  any 
additional  cost. 

19.  Applicants  further  siibmit  that  it 
is  equally  proper  to  deduct  any 
remaining  amoimt  of  the  deferred 
charge  upon  e«ly  surrender  of  a 
Contract,  and  that  the  deduction  will 
not  violate  Sections  2(aM32)  or  27(cMl> 
or  Rule  22c-l.  First,  aaay  remaining 


amount  of  the  charge  deducted  upon 
early  surrender  is  the  same  amount  that 
would  have  been  deductad  if  die 
Contract  bad  not  been  surrendered. 
Furthra',  this  charge  represents  a  burden 
bcHne  by  Golden  American  for  which  it 
is  entitled  to  be  reimbursed.  Applicants 
assert  diat  the  deduction  upon 
surrender  of  any  unreccvered  amount 
should  not  be  construed  as  a  restriction 
on  redemption.  Finally,  Apfilicants 
maintain  that  the  Contract  are  and  will 
be  rede«nable  securities,  and  thatt  the 
deduction  of  any  remaining  charge  upon 
surrender  represents  a  legitima^ 
deduction  under  the  Contracts. 

20.  Apphcants  believe  that  the 
exemptions  provided  by  paragraph 
(b)(1).  (b)(12)(i).  and  (b)(13)(iv)  of  Rules 
6e-2  and  6e— 3(T)  do  not  appear  to 
embrace  the  deductios  of  the  proposed 
charge  on  a  deferred  basis.  Rule  6e-2 
was  adopted  when  there  was  less 
flexibility  regarding  premium  payments 
and  fewer  policy  features  were  available 
to  issuers  than  have  subsequently  been 
permitted.  In  contrast,  Rule  6e-3(T) 
contemplated  deferred  saks  loads  and 
deferred  administrative  charges,  but  not 
the  proposed  charge. 

Applicants  submit  that  (a>  No  policy 
reason  exists  for  the  omisaon  of  relief 
for  such  a  deferred  charge  from  the 
provisions  of  Rules  6e-2  or  6e-3(T);  (b) 
the  deferred  charge  structure  has  been 
accepted  as  sn  a^ropriate  feature  of  life 
insurance  products  under  Rule  6e-3(T), 
as  well  as  pursuant  to  exemptive  relief 
granted  by  the  Commission;  (c)  the 
existence  of  products  with  deferred 
charges  provides  investors  a  valuable 
choice;  and  (d)  the  Commissi«in  has 
suppKicted  efforts  to  expand  investor 
choice  without  sacrificing  investor 
protection. 

21.  Applicants  assert  that  the 
standards  of  Section  6(c)  are  satisfied 
because  the  icqiiested  relief  is 
appropriate  in  the  pubhc  interest  and 
consistent  with  the  purposes  of  the  1940 
Act  and  the  protection  of  iiiwestors.  The 
exemptive  relief  would:  (a)  Permit  a 
larger  portion  of  each  premium  to  be 
immediately  invested  under  a  Contract; 
(b)  eliminate  the  need  6ar  Golden 
American  to  file  additional  exemptive 
applications  for  each  Contract  to  be 
issued  through  a  Future  Account  with 
respect  to  the  same  issues  under  the 
1940  Act  that  have  been  addressed  in 
this  Application;  thus  (c)  promoting 
competitiveness  in  the  variairie  life 
insurance  market  by  avoiding  delay, 
reducing  administtalii'B  expenses  and 
maximizing  efficient  use  of  resotuces; 
and  thereby  (d)  enhancing  Golden 
American's  abiHty  to  effectively  take 
advantage  of  business  opportunities  as 
they  arise.  If  Golden  American  were 


required  to  repeatedly  seek  exemptive 
relief  with  respect  to  the  same  issues 
addressed  in  this  Application,  investors 
would  not  receive  any  benefit  or 
additional  protection  thereby  and  might 
be  disadvantaged  as  a  result  of  increased 
overhead  expenses. 

Conditions  fiar  Relief 

1 .  Golden  American  will  monitor  the 
reasonableness  of  the  charge  to  be 
deducted  pursuant  to  the  requested 
exemptive  relief. 

2.  The  registration  statement  for  each 
Contract  under  which  the  above- 
referenced  charge  is  deducted  will:  (a) 
Disclose  the  charge;  (b)  explain  the 
pHupose  of  the  charge;  and  (c)  state  that 
the  charge  is  reasonable  in  relation  to 
Golden  American's  increased  federal  tax 
burden  under  Section  848  of  the  Code. 

3.  The  registration  statement  for  each 
Contract  providing  for  the  above- 
referenced  deduction  will  contain  as  an 
exhibit  an  actuarial  opinion  as  to:  (a) 
The  reasonableness  of  the  charge  in 
relation  to  Golden  .American's  increased 
federal  tax  burden  under  Section  848  of 
the  Code  resulting  from  the  receipt  of 
premiums;  (b)  the  reasonableness  of  the 
targeted  rate  of  return  that  is  used  in 
calculating  such  charge;  and  (c)  the 
appropriateness  of  the  factors  taken  into 
account  by  Golden  American  in 
determining  such  targeted  rate  of  return. 

Conclusion 

For  the  reasons  and  upon  the  facts  set 
forth  above.  Applicants  submit  that  the 
requested  exemptions  to  permit  Golden 
American  to  deduct  1.38%  of  premium 
payments  under  the  Contracts  are 
appropriate  in  the  pubhc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  CommLssioa.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarlond,. 
Deputy  Secretary. 

(PR  Doc.  95-2903  Filed  2-«-95;  a:45aml 
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Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration:  (Three-Five  Systems,^ 
Inc.,  Common  Stock,  $0.01  Par  Value) 
File  No.  1-4372 

February  1. 1995. 

Three-Five  Systems,  6ac. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  T'CoraiaisfflOB"),  pursuant 
to  Section  12(d)  of  the  SeciHTties 
Exchange  Act  of  1934  {"Act">»rad  Rule 


12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Seciuity)  from  listing  and  registration 
on  the  American  Stock  Exchange,  hic. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
fisting  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex, 
the  Security  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE").  The 
Security  commenced  trading  on  the 
NYSE  at  the  opening  of  business  on 
December  29. 1994  and  concurrently 
therewitli  the  Security  was  suspended 
from  trading  on  the  Amex. 

According  to  the  Company,  the  Board 
of  Directors  has  determined  that  it  does 
n6t  find  any  particular  advantage  in  the 
dual  trading  of  the  Security  and  believes 
that  dual  listing  would  fragment  the 
market  for  the  Security  and  result  in  a 
potentially  negative  effect  upon 
investors.  In  making  the  decision  to 
withdraw  the  Security  from  fisting  on 
the  Amex,  the  Company  also  considered 
the  direct  and  intlirect  costs  and 
expenses  attendant  in  maintaining  the 
dual  fisting  of  its  Security  on  the  NYSE 
and  the  Amex.  These  costs  include:  (1) 
Listing  and  maintenance  fees  charged  by 
each  exchange  for  shares  of  the  Security 
currently  fisted  and  shares  that  may  be 
issued  by  the  Company  in  the  future,  (ii) 
legal  and  other  expenses  that  would 
arise  as  a  resuh  of  duplication  of  fifing 
documents  with  both  the  NYSE  and  the 
Amex  whenever  the  Company  makes 
any  filing  with  the  Commission,  and 
(iii)  other  expenses  relating  to 
duplication  of  recordkeeping  and 
reporting  requirements  that  would  arise 
from  dual  listing.  The  Board  of  Directors 
has  determined  that,  in  fight  of  its 
finding  that  there  is  no  particular 
advantage  in  dual  trading  of  the 
Security,  the  expenses  associated  with 
dual  listing  would  be  excessive. 

Any  interested  person  may,  on  or 
before  February  23.  1995,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  Amex 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  appfication  after  the  date 
iiir  ntioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  95-2974  Filed  2-6-95;  8:45  am| 
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SIWIALL  BUSINESS  ADMINISTRATION 

Minneapolls/SL  Paul  Advisory  Council 
Meeting 

The  U.S.  Small  Business 
Administration  Minneapofis/St.  Paul 
District  Advisory  Council  will  hold  a 
public  meeting  on  Friday,  March  31. 
1995  at  12:0Q  noon,  at  the  Decathlon 
Athletic  Club.  1700  East  79th  Street. 
Bloomington,  Minnesota,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Edward  A.  Daum,  Director,  U.S. 
Small  Business  Administration,  610- 
Butler  Square,  100  North  Sixth  Street. 
Minneapofis.  Minnesota  55403,  (612) 
370-2306. 

Dated:  January  31, 1995. 
Dorothy  A.  Overal, 
Director,  Office  of  Advisory  Council. 
[FR  Doc.  95-3006  Filed  2-6-95:  8:45  am) 
BILUNG  CODE  802S-01-M 


[License  No.  06/06-0307] 

Stratford  Capital  Partners,  L.P.;  Notice 
of  Application  for  Transfer  of 
Ownership 


Notice  is  hereby  given  that  an 
amendment  appfication  has  been  filed 
with  the  Small  Business  Administration 
pursuant  to  §  107.601  of  Regulafions 
governing  stoall  business  investment 
companies  (13  CFR  107.601  (1994))  for 
a  transfer  of  ownership  of  Stratford 
Capital  Group,  fric,  200  Crescent  Court. 
Suite  1650.  Dallas,  Texas  75201  under 
the  provisions  of  the  Small  Business 
hivestment  Act  of  1958,  as  amended 
(the  Act).  (15  U.S.C.  661  et.  seq.)  and  the 
Rules  and  Regulations  promulgated 
thereunder. 

The  present  100%  shareholder,  Life 
Partners  Group,  plans  to  retain  a  $5 
milfion  limited  partnership  interest  in 
the  Licensee,  renamed  Stratford  Capital 
Partners,  L.P.  Additional  commitments 
to  invest  up  to  $40  miUion  have  been 
made  by  several  new  investors.  The 
proposed  new  holders  of  more  than 
10%  of  the  fimited  partnership  interests 
are  as  follows;  Hicks,  Muse,  Tate  &  Furst 
Equity  Fund  U,  L.P.,  DLJ  Fund 


Investment  Partners,  LP.,  and  Ufe 
Partners  Group. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  business  reputation  and  character  of 
the  proposed  ovmers  and  management, 
and  the  probabifity  of  successful 
operations  of  the  new  company  under 
their  management,  including 
profitabifity  and  financial  soundness  in 
accordance  with  the  Act  and 
Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  15  days  fit)m  the 
date  of  publication  of  this  notice,  submit 
written  comments  on  the  proposed 
transfer  of  ownership  to  the  Associate 
Administrator  for  hivestment.  Small 
Business  Administration,  409  3rd  Street, 
SW.,  Washington,  DC  20416. 

A  copy  of  the  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Dallas,  Texas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59-011.  Small  Business 
Investment  Companies) 

Dated:  )anuary  31, 1995. 
Robert  D.  Stillman, 

Associate  Administrator  for  Investment. 
(FR  Doc.  95-2936  Filed  2-6-95;  8:45  ami 
BILLING  CODE  802S-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD8-95-002] 

Houston/Galveston  Navigation  Safety 
Advisory  Committee  Meeting 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Houston/Galveston 
Navigation  Safety  Advisory  Committee 
(HOGANSAC)  will  meet  to  discuss 
various  navigation  safety  matters 
affecting  the  Houston/Galveston  area. 
The  meeting  will  be  open  to  the  public. 
DATES:  The  meeUng  will  be  held  from  9 
a.m.  to  approximately  1  p.m.  on 
Thursday,March  23, 1995. 
ADDRESSES:  The  meeting  will  be  held  in 
the  conference  room  of  the  Houston 
Pilots  Office,  8150  South  Loop  East, 
Houston,  Te.xas. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  D.  E.  Rowlett,  Recording  Secretary. 
Commander,  Eighth  Coast  Guard 
District  (oan).  Room  1211.  Hale  Boogs 
Federal  Building,  501  Magazine  Street, 
New  Orleans.  LA  70130-3396, 
telephone  (504)  589-6235. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
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U.S.C.  App.  2  §  1  at  seq.  The  meeting  is 
open  to  the  pubUc.  Members  of  the 
public  may  present  written  or  oral 
statements  at  the  meeting.  The  agenda 
for  the  meeting  will  focus  solely  on 
discussion  of  the  Houston  Ship  Channel 
2000  (HSC  2000)  report. 

Dated:  January  27, 1995. 
R.C.  North, 

Hear  Admiral,  U.S.  Coast  Guard.  Commander 

Eight  Coast  Guard  District. 

|FR  Doc.  95-2994  Filed  2-6-95;  8:45  ami 

BILUNG  CODE  4910-14-M 


Federal  Highway  Administration  and 
Federal  Transit  Administration 

Environmental  Impact  Statement; 
Milwaukee  and  Waukesha  Counties, 
Wisconsin 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT;  Federal 
Transit  Administration  (FTA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA,  the  FTA,  and  the 
Wisconsin  Department  of 
Transportation  (WisDOT)  are  issuing 
this  notice  to  advise  the  public  and  all 
other  interested  parties  that  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  an 
Environmental  Impact  Statement  (EIS) 
v«ll  be  prepared  for  transportation 
improvements  in  the  central  East-West 
Transportation  Corridor  of  Milwaukee 
and  Waukesha  Counties,  Wisconsin. 
The  WisDOT  will  ensure  that  the  EIS 
also  satisfles  the  requirements  of  the 
Wisconsin  Environment  Policy  Act 
(WEPA).  The  Draft  EIS  (DEIS)  will 
include  a  Major  Investment  Study  (MIS) 
in  accordance  with  23  Code  of  Federal 
Regulations  part  450. 

Among  the  alternatives  that  the  EIS 
will  evaluate  are  the  No-Action  and 
Transportation  System  Management 
(TSM)  alternatives;  light  rail  transit, 
^freeway  modernization,  with  and 
without  special  lanes  for  buses  and 
carpools;  and  combinations  of  freeway 
modernization  and  fixed  transit 
alternatives.  Any  new  prudent  and 
feasible  alternatives  generated  through 
the  Scoping  process  will  also  be 
considered. 

Scoping  will  be  accomplished 
through  correspondence  with  interested 
persons,  organizations,  and  federal,  state 
and  local  agencies,  and  through  two 
public  meetings. 

This  notice  supersedes  the  previous 
FTA  Notice  of  Intent  published  in  the 
Federal  Register  on  March  27, 1992 
(Vol.  57,  No.  60,  Page  10691). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Schimelfenyg.  Statewide 


Projects  Engineer,  Federal  Highway 
Administration,  4502  Vernon 
Boulevard.  Madison,  WI  53705^905, 
phone  (608)  264-5437.  fax  (608)  264- 
5959;  Mr.  Joel  Ettinger,  Regional 
Administrator,  Federal  Transit 
Administration,  55  East  Monroe  Street, 
Suite  1415.  Chicago,  Illinois  60603, 
phone  (312)  353-2789,  fax  (312)  886- 
0351;  or  Mr.  James  Beckwith,  Project 
Manager,  Wisconsin  Department  of 
Transportation,  District  2, 141  NW. 
Barstow  Street,  Waukesha,  Wisconsin 
53188,  phone  (414)  548-8675,  fax  (414) 
548-8655. 

COOPERATING  AGENCIES:  The  FHWA. 
FTA  and  WisIXDT  have  determined  that 
the  following  agencies  will  be  asked  to 
be  Cooperating  Agencies  in  preparation 
of  this  EIS: 

U.S.  Army  Corps  of  Engineers  (COE), 

U.S.  Coast  Guard  (CO), 

U.S.  Department  of  Veteran  Affairs 

(VA). 
U.S.  Department  of  the  Interior — 

National  Park  Service  (NPS),  and 
U.S.  Environmental  Protection  Agency 

(EPA). 

Any  other  agency  that  believes  it  may 
have  either  jurisdiction-by-law  or 
special  expertise  related  to  this  project 
should  consult  with  the  individuals 
listed  above. 

SUPPLEMENTARY  INFORMATION:  The 
central  East-West  Transportation 
Corridor  is  a  major  travel  corridor 
bisecting  Milwaukee  and  Waukesha 
Counties.  The  Corridor  includes 
portions  of  seven  cities:  Brookfield, 
Glendale,  Milwaukee.  New  Berlin, 
Waukesha,  WauWatosa,  and  West  Allis; 
three  villages:  Elm  Grove,  Shorewood 
and  West  Milwaukee;  and  three  towns: 
Brookfield,  Pewaukee  and  Waukesha. 

The  central  East- West  Transportation 
Corridor  study  area  is  generally  a 
corridor  approximately  four  to  six  miles 
wide  extending  from  the  junction  of 
State  Trunk  Highway  (STH)  16  and 
Interstate  Highway  (IH)  94  in  Waukesha 
County  18  miles  easterly  to  downtown 
Milwaukee  and  Lake  Michigan  in 
Milwaukee  County.  The  central  East- 
West  Transportation  Corridor  generally 
follows  the  east-west  route  of  IH-94  and 
extends  north  at  it's  eastern  terminus  to 
include  the  University  of  Wisconsin — 
Milwaukee  Campus  and  the  near  north 
shore  communities  adjacent  to  the  City 
of  Milwaukee. 

While  there  are  other  East-West 
transportation  corridors  both  north  and 
south  of  the  central  transportation 
corridor,  they  do  not  directly  serve  the 
central  business  district  of  downtown 
Milwaukee,  except  by  connections  to 
north-south  transportation  corridors. 


Transportation  improvements  in  the 
central  East- West  Corridor  are  intended 
to  improve  accessibiUty  in  the  corridor. 
A  substantial  portion  of  the  corridor  is 
largely  composed  of  a  low  income,  non- 
white,  and  transit-dependent 
population.  Improved  transportation 
should  better  serve  the  bidirectional 
travel  needs  of  the  area's  growing 
employment  base  and  population. 
Transit  and  highway  improvements 
would  also  reduce  traffic  congestion, 
improve  travel  safety,  and  reduce 
accidents.  Improved  transportation 
operations  in  the  corridor  may  alleviate 
regional  air  quality  problems  by 
providing  alternatives  to  the  single 
occupant  automobile  for  many  trips. 
Further,  improved  transit  may  alleviate 
traffic  and  parking  problems  that  prevail 
in  some  of  the  most  densely  populated 
portions  of  the  corridor  and  assist  in 
opportunities  for  improved  land  use 
patterns  and  jobs  development.  In  light 
of  the  above  factors,  the  purpose  of  the 
central  East-West  Corridor  study  is  to 
identify  the  best  approach  for  improving 
long  term  transportation  service  in  the 
corridor  in  a  cost-effective,  equitable, 
and  publicly  acceptable  manner. 

Previous  Activity 

As  noted  earlier,  on  March  27,  1992 
the  FTA  announced  through  a  Notice  of 
Intent  in  the  Federal  Register  that  an 
Alternatives  Analysis/Environmental 
Impact  Statement  (AA/EIS)  would  be 
prepared  for  transit  improvements  in 
the  East-West  Corridor  in  Milwaukee 
and  Waukesha  Counties.  During  the 
alternatives  analysis  reasonable  and 
promising  alternatives  including 
technology  type,  alignment,  and 
location  of  train  storage  yards  and  a 
maintenance  center,  were  evaluated 
according  to  FTA  criteria.  Twelve 
alternatives  were  developed  and 
presented  at  public  meetings.  Technical 
Advisory  Committee  meetings,  and 
Study  Advisory  Committee  meetings. 
After  FTA  approval,  the  twelve 
alternatives  were  being  evaluated  in  an 
AA/DEIS  (that  was  not  circulated). 
These  twelve  alternatives  included  the 
No  Build  and  Transportation  System 
Management  (TSM)  alternatives,  high 
occupancy  vehicle  (HOV)  lanes  for 
buses  and  carpools,  express  and  rapid 
light  rail  transit  (XLRT  and  RLRT),  rapid 
busway  (RBUS),  minimum  length  routes 
for  both  LXRT  and  RLRT,  and 
combinations  of  all  modal  alternatives 
described  above. 

In  late  1993,  a  committee  of  local 
mayors,  county  executives,  village 
presidents,  and  state  and  regional 
transportation  officials,  known  as  the 
Study  Advisory  Committee,  identified 
Ahemative  12  as  their  preliminary 
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recommendation,  while  deferring  the 
selection  of  specific  route  and  station 
location  until  the  next  stage  of  study, 
preliminary  engineering.  The 
Alternative  12  concept  included: 
—1 7  miles  of  busway  or  special  lanes 
for  carpools  and  buses  parallel  to  IH 
94  between  downtown  Milwaukee 
and  the  City  of  Waukesha, 
—16  miles  of  Jight  rail  transit  extending 
from  Glendale  through  downtown 
Milwaukee  to  the  County  Grounds  in 
western  Milwaukee  County,  and  a 
— 30%  increase  in  metro  area  bus 
service  split  equally  between 
Milwaukee  and  Waukesha  Counties. 
While  Alternative  12  appeared  to  be 
the  concept  that  best  addressed  the 
needs  of  the  corridor,  there  were  issues 
and  concerns  about  specific  route 
options  for  light  rail  and  the  busway.  It 
became  apparent  that  more  detailed 
work  would  be  required  on  the  exact 
alignments  of  light  rail  transit  and 
special  lanes  as  well  as  their  benefits, 
costs,  and  impacts  before  a  locally 
preferred  alternative  could  be 
recommended. 

Concurrent  with  the  AA/EIS  study, 
the  WisDOT  was  evaluating  alternatives 
for  modernization  of  the  IH  94  corridor 
in  Waukesha  and  Milwaukee  Counties, 
including  reconstruction  of  the  Zoo, 
Stadium,  and  Marquette  interchanges. 
The  IH  94  modernization  studies  were 
considered  as  part  of  the  No  Build 
scenario  in  the  AA/EIS.  However,  the  IH 
94  modernization  studies  had  to 
consider  how  transit  alternatives 
presented  in  the  AA/EIS  would  affect 
design  alternatives. 

In  order  to  be  consistent  with  recent 
rule  changes  to  23  CFR  part  450,  the 
FTA,  FHWA.  WisDOT  and  the 
Southeastern  Wisconsin  Regional 
Planning  Commission  (the  metropolitan 
planning  organization,  or  MPO.  for  the 
region)  agreed  that  the  IH  94 
modernization  studies  and  the  East- 
West  Corridor  transit  studies  be 
combined  in  a  Drait  EIS  and  Major 
Investment  Study  (DEIS/MIS). 

The  DEIS/MIS  will  address  issues 
concerning  specific  route  options, 
alignments,  and  location  of  special  lanes 
for  potential  transit  facilities  and  will 
also  define  and  evaluate  IH  94  highway 
improvements.  The  scope  of  work  and 
alternatives  proposed  for  evaluation  in 
the  DEIS/MIS  are  consistent  with  the 
Wisconsin  Department  of 
Transportation's  recently  endorsed 
Translinks  21  statewide  transportation 
plan  as  well  as  the  Southeastern 
Wisconsin  Regional  Planning 
Commissions  Regional  Transportation 
System  Plan,  adopted  on  December  7. 
1994. 


Among  the  alternatives  that  the  DEIS/ 
MIS  will  evaluate  are  the  No-Action  and 
Transportation  System  Management 
(TSM)  alternatives;  light  rail  transit, 
freeway  modernization,  with  and 
without  special  lanes  for  buses  and 
carpools;  and  combinations  of  freeway 
modernization  and  fixed  transit 
alternatives.  Any  new  prudent  and 
feasible  alternatives  generated  through 
the  Scoping  process  will  also  be 
considered. 

Scoping  will  be  accomphshed 
through  correspondence  with  interested 
persons,  organizations,  and  federal,  state 
and  local  agencies  and  two  public 
Scoping  meetings.  Written  comments  on 
the  scope  of  alternatives  and  the  type  of 
impacts  to  be  considered  should  be  sent 
to  WisDOT  by  March  16, 1995. 

FHWA,  FTA  and  WisDOT  invite 
interested  individuals,  organizations, 
and  federal,  state  and  local  agencies  to 
participate  in  defining  the  alternatives 
to  be  evaluated  in  the  MIS/EIS  and 
identifying  any  significant  social, 
economic,  or  environmental  issues 
related  to  the  alternatives. 

An  information  packet  describing  the 
purpose  of  the  project,  the  proposed 
alternatives,  the  impact  areas  to  be 
evaluated,  the  citizen  involvement 
program,  and  the  preliminary  project 
schedulers  being  mailed  to  affected 
federal,  state  and  local  agencies  and  to 
interested  parties  on  record.  Others  may 
request  the  Scoping  materials  by 
contacting  Mr.  James  Beckwith  at  the 
address  listed  above. 

Scoping  comments  may  be  made 
verbally  at  any  of  the  pubhc  Scoping 
meetings  or  in  writing.  Scoping 
comments  should  focus  on  identifying 
specific  social,  economic  or 
environmental  impacts  to  be  evaluated 
and  suggesting  alternatives  which  are 
less  costly  or  less  envirorunentally 
damaging  while  achieving  similar 
transportation  objectives.  Scoping  is  not 
the  approprite  time  to  indicate  a 
preference  for  a  particular  alternative. 
Comments  on  preferences  should  be 
communicated  after  the  DEIS/MIS  has 
been  completed.  If  you  wish  to  be 
placed  on  the  mailing  Hst  to  receive 
further  information  as  the  project 
develops,  contact  Mr.  James  Beckwith  at 
the  address  listed  above. 


community  impacts,  including  land  use 
planning  and  zoning  compatibility, 
neighborhood  compatibility,  local  and 
regional  economic  change,  aesthetics, 
and  utility  relocation;  cultural  resource 
impacts,  including  effects  on  historic, 
archeological,  and  park  resources;  and 
natural  resource  impacts,  including  air 
quality,  noise  and  vibration,  removal  of 
pre-existing  hazardous  wastes,  and 
effects  on  water  resources  and  quality, 
natural  features,  and  ecosystems.  The 
proposed  impact  assessment  and  its 
evaluation  criteria  will  take  into  account 
both  positive  and  negative  impacts 
direct  and  indirect  impacts,  short-term 
(construction)  and  long-term  (operation) 
impacts,  and  site-specific  and  corridor- 
wide  impacts.  Evaluation  criteria  will  be 
consistent  with  the  applicable  Federal, 
State  of  Wisconsin,  and  local  standards, 
criteria,  regulations,  and  policies. 
Mitigation  measures  vnll  be  explored  for 
any  adverse  impacts  that  are  identified 
as  part  of  the  analysis. 

FHWA/FTA  Procedures 


Probable  Effects 

FHWA.  FTA  and  WisDOT  plan  to 
evaluate  in  the  EIS  all  significant  social, 
economic  and  environmental  impacts  of 
the  alternatives.  Among  the  primary 
issues  are  transportation  service 
changes,  including  transit  cost,  service, 
patronage  change,  and  its  financial 
implications;  the  effect  on  traffic 
movement  and  railroad  operations; 


In  accordance  with  the  Federal  Aid 
Highway  Act  and  FHWA  policy,  and  the 
Federal  Transit  Act,  as  amended,  and 
FTA  policy,  die  DEIS/MIS  will  be 
prepared  in  conjunction  with  an 
analysis  of  alternatives  and  initial 
Preliminary  Engineering.  After  its 
publication,  the  DEIS/MIS  will  be 
available  for  public  and  agency  review 
and  comment,  and  a  public  hearing  will 
be  held.  On  the  basis  of  the  DEIS/MIS 
and  the  comments  received,  WisDOT 
will  select  a  locally  preferred  alternative 
for  its  major  investment  strategy.  TTie 
Regional  Transportation  System  Plan 
and  Transportation  Improvement 
Program  will  be  revised  to  incorporate 
the  selected  strategy.  Detailed 
Preliminary  Engineering  and 
preparation  of  a  Final  EIS  will  be 
completed  following  FHWA  and  FTA 
approval. 

(Catalog  of  Federal  Domestic  Assistance 
Program  .NJumber  20.205,  Highway  Planning 
and  Construction:  20.500,  Federal  Transit 
Capital  Improvement  Grants;  and  20.507, 
Federal  Transit  Capital  Operating  Assistance 
Formula  Grants.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  lo  this 
program. 

Issued  on:  January-  27. 1995. 
Richard  Schimelfenyg, 
Statewide  Projects  Engineer.  FHWA. 
IFR  Doc.  9.5-2682  Filed  2-6-95;  8:45  arrj 
BILUNG  COOe  4nO-Z2-M 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  95-006;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1993, 
1994,  and  1995  Mitsubishi  3000GT  and 
3000GT  VR-4  Passenger  Cars  Are 
Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1993, 
1994,  and  1995  Mitsubishi  3000GT  and 
3000GT  VR-4  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  aimounces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1993, 1994.  and  1995 
Mitsubishi  3000GT  and  3000GT  VR-4 
passenger  cars  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  (1)  they 
are  substantially  similar  to  vehicles  that 
were  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  were  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  March  9, 1995. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SVV,  Washington,  EX:  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm) 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  SttHes,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 


readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Motors,  Inc.  of  Kingsville, 
Maryland  ("J-K.")  (Registered  Importer 
90-006)  has  petitioned  NHTSA  to 
decide  whether  1993,  1994,  and  1995 
Mitsubishi  3000GT  and  3000GT  VR-4 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  that  J.K.  believes  to  be 
substantially  similar  are  the  1993, 1994, 
and  1995  Mitsubishi  3000GT  and 
3000GT  VR-4  passengers  cars  that  were 
manufactiu^d  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  their  manufacturer  as  conforming  to 
all  applicable  Fedefal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1993, 
1994,  and  1995  Mitsubishi  3000GT  and 
3000GT  VR-4  passenger  cars  to  their 
U.S.  certified  counterparts,  and  found 
those  vehicles  to  be  substantially  similar 
with  respect  to  compUance  with  most 
Federal  motor  vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1993.  1994,  and 
1995  Mitsubishi  3000GTand  3000GT 
VR-4  passenger  cars,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1993. 1994,  and 
1995  Mitsubishi  3000Gt  and  3000GT 
VR-4  passenger  cars  are  identical  to 
their  U.S.  certified  counterparts  with 
respect  to  compliance  with  Standards 
Nos.  102    Transmission  Shift  Lever 
Sequence  •  •  *,  103    Defi-osting  and 
Defogging  Systems,  104    Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems.  106    Brake 
Hoses,  107    Reflecting  Surfaces,  109 
New  Pneumatic  Tires,  113    Hood  Latch 
Systems,  116    Brake  Fluid,  124 
Accelerator  Control  Systems,  201 


Occupant  Protection  in  Interior  Impact, 
202    Head  Restraints.  204    Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206    Door  Locks  and 
Door  Retention  Components.  207 
Seating  Systems,  209    Seat  Belt 
Assemblies,  210    Seat  Belt  Assembly 
Anchorages,  211     Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212    Windshield 
Retention,  214    Side  Impact  Protection, 
216    RoofCrush  Resistance,  219 
Windshield  Zone  Intrusion,  301    Fuel 
System  Integrity,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U.S.  certified  1993, 1994.  and 
1995  Mitsubishi  3000GT  and  3000GT 
VR— 4  passenger  cars  comply  with  the 
Bumper  Standard  foimd  in  49  CFR  Part 
581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101    Controls  and 
Displays,  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp:  (b)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108    Lamps,  Reflective 
Devices  and  Associated  Equipment,  (a) 
Installation  of  U.S.-model  headlamps 
and  front  sidemarkers;  (b)  installation  of 
U.S.-model  taillamp  assemblies  which 
incorporated  rear  sidemarkers;  (c)    > 
installations  of  a  high  mounted  stop 
lamp. 

Standard  No.  110    Tire  Selection  and 
Rims.  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill    Rearview  Mirror. 
Replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114    Theft  Protection. 
Installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assembly. 

Standard  No.  115    Vehicle 
Identification  Number.  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208    Occupant  Crash 
Protection,  (a)  Installation  of  a  seat  belt 
warning  buzzer,  wired  to  the  seat  belt 
latch;  (b)  installation  to  knee  bolsters  to 
augment  the  vehicles'  air  bag  based 
passive  restraint  system.  The  petitioner 
states  that  the  1993  models  are 
equipped  with  a  driver's  side  air  bag, 
and  that  the  1994  and  1995  models  are 
equipped  with  both  driver's  and 
passenger's  side  air  bags,  all  of  which 
are  identical  to  the  air  bags  found  on  the 
vehicles'  U.S.-certified  counterparts. 
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The  petitioner  further  claims  that  the 
vehicles  are  equipped  with  manual  lap 
and  shoulder  belts  that  have  identical 
part  numbers  to  those  found  on  their 
U.S.-certified  counterparts. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration.  Room 
5109,  400  Seventh  Street,  S.W., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
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closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on  February  1. 1995. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  95-2913  Filed  2-6-95;  8:45  am] 
BILUNG  CODE  4910-S»-M 


ACTION:  Notice  of  Grants  and  Denials  of 
Applications  for  Exemptions. 


Research  and  Special  Programs 
Administration 

Grants  and  Denials  of  Applications  for . 
Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration.  DOT. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 
hereby  given  of  the  exemptions  granted 
in  April  thru  October  1993.  The  modes 
of  transportation  involved  are  identified 
by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1— Motor  vehicle,  2— Rail 
fi^ight,  3— Cargo  vessel,  4 — Cargo 
aircraft  only,  5— Passenger-carrying 
aircraft.  Application  numbers  prefixed 
by  the  letters  EE  represent  applications 
for  Emergency  Exemptions. 


Modification  and  Party  to  Exemptions 


Application 
No. 


1862-P 
3667-P 
4453-P 

4453-P 

4575-P 

4850-P 
4884-P 

4884-P 

6309-P 
6530-P 
6530-P 
661 1-P 
6626-P 
6626-P 
6626-P 

6691-P 

6691-P 


Exemption  No. 


DOT-E  1862 
OOT-E  3667 
boT-E  4453 


DOT-E  4453 

I 
X)T-E  4575 

DOT-E  4850 

DOT-E  4884 


DOT-E  4884 

DOT-E  6309 
DOT-E  6530 
DOT-E  6530 
DOT-E  6611 
DOT-E  6626 
OOT-E  6626 
DOT-E  6626 


Applicant 


DOT-E  6691 


DOT-E  6691 


Robert  Bosch  Fluid 
Power.  Racine.  Wl. 

Petro  Source  Partners, 
Ltd..  Dunnas,  TX. 

Senex  Explosives,  Inc., 
Cuddy,  PA. 

Winchester  Building  Suf>- 
ply  Co.,  Inc..  Win- 
chester. VA. 

Allied-Signal.  Inc..  Morris- 
town.  NJ. 

Accurate  Arms  Company, 
Inc..  McEwen.  IN. 

Allied-Signal,  Inc..  Morris- 
town,  NJ. 


OSI  Specialties.  Inc.. 
Sistersville,  WV. 


Fomo  Products,  Inc.,  Nor- 
ton, OH. 

Gulf  States  Airgas,  Inc., 
Mobile,  AL. 

Standard  Welders  Supply 
Co..  Memphis.  TN. 

Air  Products  Helium.  Inc.. 
(APHI).  Allentown.  PA. 

Haun  Welding  Supply, 
Inc.,  Syracuse,  NY. 

Holox,  Ltd..  Atlanta.  GA  ... 

Auto  Gas  Light  Welding 
Supply  Co..  Inc.,  Clifton. 
NJ. 

Geneva  Wektng  Supply 
Inc.,  Geneva,  NY. 

CryoGas  Corp..  Syracuse, 
NY. 


Regulation(s)  affected 


49  CFR  173.302(a)(1), 

175.3. 
49  CFR  173.315(a)  .... 


Nature  of  exemption  thereof 


49  CFR  172.101. 

173.1 14a(h)(3), 

176.415,  176.83. 
49  CFR  172.101. 

173.1 14a(h)(3). 

176.415,  176.83. 
49  CFR  173.314(c). 

173.315(a). 
49  CFR  173.100(cc), 

175.3. 
49  CFR  173.1 19(m). 

173.136.  173.247. 

173.251.  173.3(a). 

173.302(a)(1).  173.304. 

175.3.  178.61. 
49  CFR  173.1 19(m). 

173.136,  173.247. 

173.251.  173.3(a). 

173.302(a)(1).  173.304. 

175.3.  178.61. 
49  CFR  173.315(a)(1). 

174.63(b). 
49  CFR  173.302(c)  


49  CFR  173.302(c) 
49  CFR  173.318(a) 


49  CFR  173.34(e)(15(i), 
173.34(e)(15)(v).  175.3. 

49  CFR  173.34(e)(15(i). 
173.34(e)(15)(v).  175.3. 

49  CFR  173.34(e)(15)(i). 
173.34(e)(15)(v).  175.3. 

49  CFR  173.34(e)(l5)(i). 

Part  107.  Subpart  B. 

Appendix  B. 
49  CFR  173.34(e)(15)(i). 

Part  107.  Subpart  8. 

Appendix  B. 


To  become  a  party  to  exemption  1862  (modes  1   2 

3.4). 
To  become  a  party  to  exemption  3667  (mode  1). 

To  t)ecome  a  party  to  exemption  4453  (modes  i .  3). 
To  t)ecome  a  party  to  exemption  4453  (modes  1 .  3). 

To  tjecome  a  party  to  exemption  4575  (modes  i  2 
3).  ■    ■ 

To  become  a  party  to  exemption  4850  (modes  1  2 
3,4).  ■    • 

To  become  a  party  to  exemption  4884  (modes  i  2 
3,4). 


To  tjecome  a  party  to  exemption  4884  (modes  1   2 
3.4).  •    • 


To  become  a  party  to  exemption  6309  (modes  i ,  2). 
To  become  a  party  to  exemption  6530  (modes  i.  2). 
To  become  a  party  to  exemption  6530  (modes  1.  2). 
To  become  a  party  to  exemption  661 1  (modes  i ,  3). 

To  become  a  party  to  exemption  6626  (modes  i  2 
3,4.5).  ■    ' 

To  t>ecome  a  party  to  exemption  6626  (modes  i  2 
3.  4.  5). 

To  become  a  party  to  exemption  6626  (modes  i  2 
3.  4.  5). 

To  become  a  party  to  exemption  6691  (modes  1.  2 
3.  4). 

To  become  a  party  to  exemption  6691  imooes  i  2 
3.4). 
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Appi(catK>n 
No. 

Exemption  No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

6691-P 

0OT-E6691 

Acetylene  Oxygen  Conv 

49CFR  173.34(e)(15)(i). 

To  beconne  a  party  to  exemption  6691  (nrxxles  1,  2. 

pany,  Harlingen.  TX. 

Part  107.  Subpart  B, 
Appendix  B. 

3.  4). 

6765-P 

DOT-E  6765 

Air  Products  Helium.  Inc. 
(APHI).  Allentown.  PA. 

49  CFR  172.203, 
173.318. 173.320, 
176.30.  176.76(h). 
177.840.  178.338. 

To  become  a  party  to  exemption  6765  (nrxxJes  1 ,  3). 

6874-X 

DOT-E  6874 

Degussa  Corporation, 

49  CFR  172.101. 

Authorizes  the  transport  of  sodium  and  potassium 

RidgefiekJ  Park,  NJ. 

173.370(a)(13). 

cyankJes  in  non-DOT  specification  wooden  boxes 
(nrKxJe8l.2.  3). 

6874-X 

DOT-E  6874 

Degussa  Corpxxation. 

49  CFR  172.101, 

Authorizes  the  transport  of  sodium  and  potassium 

Ridgefield  Park,  NJ. 

173.370(a)(13). 

cyanidesin  non-DOT  specification  wooden  boxes 
(modes  1.2.  3). 

6932-P 

DOT-E  6932 

Produven.  Caracas,  Ven- 
ezuela. 

49  CFR  173.264(b)(4) 

To  become  a  party  to  exemptkxi  6932  (modes  1 .  3). 

7770-P 

DOT-E  7770 

Produven,  Caracas.  Ven- 

49 CFR  173.143. 

To  become  a  party  to  exemption  ft  TO  (modes  1.  2. 

ezuela. 

173.264(b)(4). 
174.63(b). 

3). 

7891 -P 

DOT-E  7891 

Nite  Lite  Company, 

49  CFR  172.400. 

To  become  a  party  to  exemption  7891  (modes  1 .  2. 

Clarksville.  AR. 

172.402(a)(2). 
172.402(a)(3).  172.504 
Table  1.172.504(a). 
173.126.  173.138. 
173.237.  173.246. 
173.25(a).  175.3. 

4). 

7891 -P 

DOT-E  7891 

Altxight  &  Wilson  Ameri- 

49 CFR  172.400. 

To  become  a  party  to  exemption  7891  (modes  1,  2, 

cas,  AsWand.  VA. 

172.402(a)(2). 
172.402(a)(3).  172.504 
Table  1.  172.504(a). 
173.126. 173.138. 
173.237,  173.246. 
173.25(a).  175.3. 

4). 

7951 -P 

DOT-E  7951 

Rich  Products  Corpora- 

49  CFR  173.306(b)(1). 

To  become  a  party  to  exemption  7951  (modes  1,  2. 

tron,  Buffato.  NY. 

175.3.  178.33. 

3.  4.  5). 

7963-P 

DOT-E  7963 

Zeneca.  Inc.  Wilmington 

49  CFR  173.245. 

To  beconrie  a  party  to  exemption  7963  (modes  1 .  2. 

DE. 

173.356. 173.360(a)(5). 

3). 

7987-P 

DOT-E  7987 

Zeneca.  Inc.,  Wilmington. 
DE 

49  CFR  173.343.173.377 

To  become  a  party  to  exemption  7987  (modes  1 .2). 

7991 -P 

DOT-E  7991 

Atlanta  &  Saint  Andrews 
Bay  Railway  Company, 
Panama  City,  FL 

49  CFR  Parts  100-177  .... 

To  become  a  party  to  exemption  7991  (mode  1). 

8006-X 

DOT-E  8006 

Esquire  Novelty  Corpora- 

49 CFR  172.400(a). 

Authorizes  the  transport  of  unlabeled  packages  of 

tion,  Amsterdam.  NY. 

172.504  Table  2. 

toy  paper  or  plastic  caps  complying  with  the  re- 
quirements of  49  CFR  00(p)  and  173.109.  in 
motor  vehKles  with  placards,  when  the  gross 
weight  of  the  caps  is  1000  pounds  or  more 
(nrK)des1.2,  3.  4). 

8035-P 

DOT-E  8035 

Young  Wireline  Sen/ice. 

49  CFR  173.100(v), 

To  t>ecome  a  party  to  exemption  8035  (modes  1 .  2. 

Inc.,  Charleston.  WV. 

173.112,  175.3. 

3.4). 

8151-P 

DOT-E  8151 

Ropak  Corporation,  Fuller- 

49  CFR  178.19,  Part  173. 

To  become  a  party  to  exemptkxi  8151  (modes  1,  2, 

ton,  CA. 

Subparts  D,  and  F. 

3). 

8196-P 

DOT-E  8196 

Compagnie  des  Contain- 

49 CFR  173.119, 

To  become  a  party  to  exemptkin  8196  (modes  1,  2. 

ers  Reservoires.  Paris 

173.315(a).  178.245. 

3). 

la  Defense.  France. 

821 4-P 

DOT-E  8214 

Allied  Signal  Automotive 

49  CFR  171.11  (see  para- 

To become  a  party  to  exemption  8214  (nxxJes  1,  2, 

Safety  Restraint  Sys- 

graphed.). 173.153. 

3.4). 

tems,  Sterling  Heights, 
Ml. 
Olin  Corporatk)n— Win- 

173.154, 175.3. 

821 5-X 

DOT-E  8215 

49  CFR  173.101. 

Authorizes  the  shipment  of  certain  identified  Class 

chester  Division,  East 

173.107.  173.154, 

A.  B  and  C  explosives  in  non-DOT  specifwation 

Alton.  IL. 

173.184.  173.60. 
173.74.  173.78.  173.93. 

containers  (modes  1.2). 

8249-X 

DOT-E  8249 

LPS  Industries,  Inc..  New- 

49 CFR  172.400. 

Authorizes  hazardous  materials,  whteh  are  required 

ark.  NJ. 

172.402(a)(2). 
172.402(a)(2). 
172.402(a)(3). 
172.504(a)  and  Table  1. 

to  bear  the  POISON  label,  to  be  transported  with- 
out the  label  when  shipped  in  prescribed  packag- 
ing (modes  1,2,4,5). 

173.126, 172.138, 
173.237. 173.246, 
17325(a).  173.3. 175.3. 
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Applicatk>n 
No. 


8273-P 

8445-P 
8445-P 
8451-P 
8451-P 

8451-P 
8451-P 
8451-P 

8453-P 

5541-P 

8554-P 
8554-P 

8554-P 
8554-P 
8554-P 
855&-X 

8556-X 

8556-P 

8556-P 

8582-P 
871 0-X 

8723-P 

8723-P 

8723-P 

8723-P 


Exemption  No. 


DOT-E  8273 

DOT-E  8445 
DOT-E  8445 
DOT-E  8451 
DOT-E  8451 

DOT-E  8451 

DOT-E  8451 

DOT-E  8451 

DOT-E  8453 
DOT-E  8554 

DOT-E-8554 

DOT-E-8554 

DOT-E-8554 
DOT-E-8554 
DOT-E-8554 
OOT-E-6556 

DOT-E-8556 

DOT-E-8556 


MODIFICATION  AND  PARTY  TO  EXEMPTIONS— Continued 


Applicant 


i., 


E-8556 


DOT-E-8682 
DOT-E-8710 


DOT-E-6723 


DOT-E-8723 


DOT-E  8723 


DOT-E  8723 


Takata  Moses  Lake,  Inc., 
Moses  Lake,  WA. 

Ecosystems  Management, 

Inc.,  Lafayette,  LA. 
ENSCO,  Inc.,  El  Dorado, 

AR. 
High  Energy  International. 

Fort  Worth,  TX. 
Pacific  Scientific.  Energy 

Dynamtes  Division. 

Chandler.  AZ. 
Special  Devices,  Inc., 

Newhall.  CA. 
Siebelair  Intemational. 

Inc..  Richmond,  CA. 
SCB  Technotogies,  Inc.. 

Albuquerque.  NM. 

Kesco.  Inc..  Butler.  PA 

Kesco,  inc.,  Butler,  CA  .... 

Exptosives  Supply,  Inc., 
Ringwood,  NJ. 

Fanners  Supply  &  Explo- 
sives, Inc..  Bartjourville. 
KY. 

Vers  Exptosives,  Inc., 
Torrington,  CT. 

Boren-lreco  Co.,  Inc.,  Par- 
rish,  AL. 

Conex,  Inc.,  Derby,  IN  

Air  Products  and  Chemi- 
cals, Inc..  Allentown.  PA. 

Air  Products  and  Chemi- 
cals, Inc.,  Allentown.  PA. 


Regulation(s)  affected 


49  CFR  171.11  (see  para- 
graph 8.d.).  173.153. 
173.154.  175.3. 

49  CFR  173.  Subparts  D. 
E.  F.  H. 

49  CFR  173,  Subparts  D 
E.  F,  H. 

49  CFR  173.65. 
173.86(e).  175.3. 

49  CFR  173.65. 
173.86(e).  175.3. 


49  CFR  173.65. 

173.86(e).  175.3. 
49  CFR  173.65. 

173.86(e).  175.3. 
49  CFR  173.65, 

173.86(e),  175.3. 
49  CFR  173.114a  .. 
49  CFR  173.114a. 

173.154.  173.93. 
49  CFR  173.114a. 

173.154.  173.93. 
49  CFR  173.114a. 

173.154.  173.93. 


Nature  of  exemptk>n  thereof 


Air  Products  Helium.  Inc. 
(APHI).  Allentown.  PA. 

Linde  Puerto  Rkx),  Inc., 
Guratx).  PR. 


Columbia  Colt  Terminal. 
Columbia,  MO. 

Akzo  Chemicals,  Inc.,  Chi- 
cago, IL. 


Senex  Exptosives,  Inc., 
Cuddy,  PA. 


Dyno  New  England,  Inc., 
Middlefield,  CT. 


Dyno  New  England,  Inc. 
MkJdIefieW.  CT. 


W.H.  Burt  Exptosives, 
Inc.,  Moab.  UT. 


49  CFR  173.114a. 

173.154,  173.93. 
49  CFR  173.114a, 

173.154,  173.93. 
49  CFR  173.114a. 

173.154.  173.93. 
49  CFR  1 72.203. 

173.318.  173.320. 

176.30.  176.76(h). 

177.840.  178.338. 
49  CFR  172.203. 

173.318.  173.320. 

176.30.  176.76(h). 

177.840.  178.338. 
49  CFR  172.203. 

173.318.  173.320. 

176.30.  176.76(h). 

177.840,  178.338. 
49  CFR  172.203. 

173.318.  173.320. 
176.30.  176.76(h). 
177.840.  178.338. 
49  CFR  Parts  100-177  ... 

49  CFR  173.119,173.21, 
173.221. 


49  CFR  172.101, 

173.114a(h)(3). 

173.154.  176.415, 

176.83. 
49  CFR  172.101, 

173.1 14a(h)(3), 

173.154,  176.415, 

176.83. 
49  CFR  172.101. 

173.1 14a(h)(3). 

173.154.  176.415. 

176.83. 
49  CFR  172.101. 

173.1 14a(h)(3). 

173.154,  176.415, 

176.83. 


To  become  a  party  to  exemption  8273  (nxxJes  1   2 
3,  4).  '    • 

To  become  a  party  to  exemption  8445  (mode  1). 

To  become  a  party  to  exemption  8445  (mode  l). 

To  become  a  party  to  exemption  8451  (modes  1  2 
3,  4).  '    • 

To  become  a  party  to  exemption  8451  (modes  1   2 
3.  4).  ■    • 

To  become  a  party  to  exemption  8451  (modes  1   2 
3,  4).  '    • 

To  become  a  party  to  exemption  8451  (modes  1   2 
3,  4). 

To  become  a  party  to  exemption  8451  (modes  1  2 
3,  4).  •    ' 

To  become  a  party  to  exemption  8453  (modes  1  3) 
To  become  a  party  to  exemption  8554  (modes  1  \  3). 

To  become  a  party  to  exemptton  8554  (modes  1 .  3). 

To  become  a  party  to  exemption  8554  (modes  1.  3). 

To  become  a  party  to  exemption  8554  (modes  1.3). 
To  become  a  party  to  exemption  8554  (modes  1 .  3). 
To  become  a  party  to  exemption  8554  (modes  1 .  3). 

To  authorize  use  of  non-DOT  specificatton  portable 
tanks  for  shipment  of  certain  non-flammabie  or 
flammable  gases  with  a  maximum  allowable  work- 
ing  pressure  of  151  psig  or  16I  psig  (modes  1,  2). 

To  modify  the  exemption  to  provide  for  overstowage 
of  portable  tanks  containing  helium,  refrigerated 
liqukl  (modes  1,2). 

To  become  a  party  to  exemption  8556  (modes  1 .  2). 


To  become  a  party  to  exemption  8556  (modes  1,  2). 

To  become  a  party  to  exemption  8582  (mode  1). 

Authorizes  the  shipment  of  an  orgartc  peroxide 
classed  as  a  flammable  Ikjuid  in  a  DOT  Specifica- 
tton  MC-307/312  cargo  tank  equipped  with  tenv 
perature  and  pressure  sensing  devices  (mode  1 ). 

To  become  a  party  to  exemption  8723  (modes  1 ,  2). 

To  become  a  party  to  exemptton  8723  (modes  1,  2). 
To  become  a  party  to  exemptton  8723  (nxxJes  1 ,  2). 
To  become  a  party  to  exemption  8723  (modes  i  2). 
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Application 
No. 

Exemption  No. 

Applicant 

RegulatrorKs)  affected 

Nature  of  exemption  thereof 

872&-X 

OOT-E  8725 

CNG  Cylinder  Company 
of  Nortti  Anierica,  Long 
Beach,  CA. 

49CFR  173.302(a)  

To  nrwdjfy  the  exemption  to  increase  the  service 
pressure  from  3,000  psi  to  3,600  psi  for  non-DOT 
iiber  reinforced  plastic  hoop  wrapped  cylinder  con- 
taining certain  flammaisle  and  nonflammable 
gases  (mode  1). 

B725-X 

DOT-E  8725 

CNG  Cylinder  Corpora- 
tion, Long  Beach,  CA. 

49  CFR  173.302(a)  

To  modify  exemption  to  reduce  the  design  qualifica- 
tion cycling  requirements  for  non-DOT  specifica- 
tion cylinders  for  shipment  of  nonflammable  gases 
(mode  1). 

8725-X 

OOT-E  8725 

CNG  Cylinder  Company, 
Long  Beach,  CA. 

49  CFR  173.302(a)  

To  manufacture,  mark  and  seH  a  non-DOT  Spec»- 
fkation  fiber  reinforced  plastic  cylinder  of  3,600 
psi  for  shipment  of  certain  flammable  and 
nonflammable  gases  (mode  1). 

8791-P 

DOT-E  8791 

Zeneca,  Inc.,  Wilmington, 

49  CFR  173.245a, 

To  tiecome  a  party  to  exemption  8791  (modes  l ,  2, 

DE. 

173.3(a),  178.245-1. 

3). 

8845-P 

DOT-E  8845 

Young  Wireline  Service,    . 
Inc.,  Charleston,  WV. 

49  CFR  173.110(c)(1), 
173.80(b),  173.80(c). 

To  become  a  party  to  exemption  8845  (modes  1.3). 

891 5-P 

DOT-E  8915 

Air  Products  and  Chemi- 
cals, Inc.,  AllerUown,  PA. 

49  CFR  173.301(d). 
173.302(a)(3).. 

To  become  a  party  to  exemption  8915  (modes  1 ,  3). 

891 5-P 

DOT-E  8915 

Daido  Hoxan  Inc..  Osaka, 
Japan. 

49  CFR  173.301(d), 
173.302(a)(3). 

To  become  a  party  to  exemption  8915  (modes  1 ,  3). 

891 5-P 

DOT-E  8915 

Epidiem  Limited, 
Merseyside,  UK. 

49  CFR  173.301(d). 
173.302(a)(3). 

To  become  a  party  to  exemption  8915  (modes  1 ,  3). 

8943-P 

DOT-E  8943 

Franklin  Envirorvnental 

49  CFR  173.154  

To  t)ecome  a  party  to  exemption  8943  (nrxxle  l). 

Services,  Inc., 

Wrentham,  MA. 

8958-P 

DOT-E  8958 

High  Energy  International, 
Fort  Worth,  TX. 

49  CFR  172.101,  173.60  . 

To  become  a  party  to  exemption  8958  (modes  1 ,  2). 

8988-P 

DOT-E  8988 

High  Energy  International, 

49  CFR  172.101. 

To  beconw  a  party  to  exemption  8988  (nxxtes  1 ,  3. 

Fort  Worth,  TX. 

173.110.  173.80. 
175.30. 

4). 

8990-X 

DOT-E  8990 

Scott  High  Pressure  Tech- 

49  CFR  173.302(a)(1). 

To  modify  exemption  to  provide  for  flammat)le  gas, 

notogy,  Plumsteadville, 

175.3.  178.65-2. 

Division  2.1 ,  as  an  adcfitional  oonvnodity  for  trans- 

PA. 

178.65-5(a)(4). 

portation  in  non-DOT  specification  cylinder  (nrxxJes 
1,2,3.4). 

9168-X 

D0T-€9168 

AB-Pak.  Inc.,  Bu«ak),  NY  . 

49  CFR  172304. 
173.118.  173.244. 

Authorizes  the  manufacture,  marking,  and  sale  of 
speciaHy  designed  composite  type  packaging,  for 

173.3.  173.345. 
173.346.  173.359. 
173.370.  173.377. 
175.3.  175.33.  Part  172. 
Subpart  E. 

shipment  of  small  quantities  of  various  flammat}le, 
corrosive,  and  poison  B  liquids  and  solids  shipped 
without  labels  (modes  1,  2.  4.  5). 

9198-P 

DOT-E  9198 

Idaho  Department  o( 
Lands,  Coeur  d'Alene. 
ID. 

LWD  Tmcking,  Inc..  Cal- 

49 CFR  175.5(a)(2) 

To  become  a  party  to  exemption  9198  (mode  4). 

9222-P 

DOT-E  9222 

49  CFR  173.154  

To  become  a  party  to  exemption  9222  (mode  1). 

vert  City,  KY. 

9262-P 

DOT-E  9262 

High  Energy  International, 

49  CFR  173.100(v). 

To  becoiDe  a  party  to  exemption  9262  (rrwdes  1 .  3. 

Fort  Worth,  TX. 

175.30. 

4). 

9262-P 

DOT-E  9262 

Young  Wireline  Servrce, 

49CFR173.100(v). 

To  become  a  party  to  exemptksn  9262  (modes  1 .  3. 

Inc..  Charleston.  WV. 

175.30. 

4). 

9275-P 

DOT-E  9275 

Ftorasynth  Inc..  Tetertwo. 
NJ 

49  CFR  Parts  100-199  .... 

To  beconfje  a  party  to  exemption  9275  (modes  1 .  2. 

3.  4.  5). 
To  become  a  party  to  exemption  9275  (modes  1 .  2, 

927&-P 

DOT-^  9275 

Emo  Laszk).  Ltd..  Roa- 

49 CFR  Parts  100-199  ... . 

noke.  VA. 

3.  4.  5). 

9275-P 

DOT-E  9275 

Noville  Essential  Oil  Conv 
pany,  Inc.,  Ntorth  Ber- 
gen, NJ. 

49  CFR  Parts  100-199  .... 

To  become  a  party  to  exemption  9275  (modes  1 ,  2. 
3.  4,  5). 

9275-P 

DOT-E  9275 

Custom  Essence.  Inc., 
Somerset.  NJ. 

49  CFR  Parts  100-199  .„. 

To  become  a  party  to  exemption  9275  (rrxxles  1 ,  2, 
3,  4.  5). 

9275-P 

DOT-E  9275 

David  Michael  &  Co..  Inc.. 
Philadelphia.  PA. 

48  CFR  Parts  100-199  .... 

To  become  a  party  to  exemption  9275  (modes  1 .  2, 
3.  4.  5). 

9275-P 

OOT-E  9275 

Houbigant,  Inc.. 
RKJgefield.  NJ. 

49  CFR  Parts  100-199  .... 

To  become  a  party  to  exemption  9275  (modes  1.  2. 
3.  4.  5). 

9275-P 

DOT-E  9275 

Muelhens  Inc..  Orange. 
CT 

49  CFR  Parts  100-199  .... 

To  tjecome  a  party  to  exemption  9275  (modes  1.  2. 

3.  4,  5). 
To  become  a  party  to  exemption  9275  (modes  1 .  2. 

9275-P 

DOT-E  9275 

Emery  Wortdwide.  New- 

49 CFR  Parts  100-199  .... 

ark.  NJ. 

3. 4.  5). 

9281 -P 

DOT-E  9281 

Highway  Energy  Inter- 
national, Fort  Worth,  TX. 

49  CFR  172.101,  173.100 

To  become  a  party  to  exemption  9281  (modes  1 .  2, 
3.4). 

Federa] 


Application 
No. 


931 6-X 


9346-X 

9346-P 
9485-X 

9549-P 
9607-P 
9623-P 
9645-X 

9694-P 

9723-P 

9723-P 
9723-P 
9723-P 
9723-P 

9723-P 

9723-P 
9723-P 

9723-P 
9723-P 
9758-X 

975&-X 

9758-P 

9769-P 
9953-P 


^ 


Exemptton  No. 


DOT-E9316 


DOT-E  9346 


DOT-E  9346 
DOT-E  9485 


1 


-E  9549 
DOT-E  9607 
DOT-E  9623 
DOT-E  9645 


DOt-E  9694 

DOT-E  9723 

DOT-E  9723 
DOT-E  9723 
DOT-E  9723 
DOTr-E  9723 

DOT-E  9723 


DOT-E  9723 
DOT-E  9723 


I. 


DOTJ-fe  9723 
DOT-E  9723 
DOT-E  9758 


DOT-t  9758 

DOT-jE  9758 

DOT-6  9769 
DOT-E  9953 
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Applkant 


Fluoroware,  Inc.,  Chaska. 
MN. 


Hoppers  Industries,  Inc., 
Pittsburgh,  PA. 


Allied-Signal,  Inc.,  Hope- 
well, VA. 

ChenvTech.  Limited,  Des 
Moines,  lA. 

High  Energy  International, 

Fort  Worth.  TX. 
Schafco,  Lancaster,  PA  ... 

Piedmont  Expkisives,  Inc., 
Statesvilie,  NC. 

Bonar  Plastics.  Inc..  Lind- 
say. Ontario.  CN. 


Advance  Chemical  Dis- 
tribution. Inc..  Sand 
Springs,  OK. 
Security  Environmental 
Systems,  Inc.,  Los  An- 
geles, CA. 
Mr.  Frank,  Inc.,  Matteson, 

IL. 
Clean  Hartxxs  of  Natk*, 

Inc.,  Natick,  MA. 
Rollins,  CHEMPAK,  Inc., 

Wilmington,  DE. 
Environmental  Transport 
Systems,  Jamestown, 
ND. 
Northeast  Environmental 
Services,  Inc., 
Canastota.  NY. 
ENSCI  Envirorwnental, 

Inc.,  Rateigh,  NC. 
Consolidated  Waste  In- 
dustries, Inc.,  Montciair, 
CA. 
Special  Resource  Man- 
agement Inc.,  Butte,  MT. 
ENSR  Operatkxis,  Can- 
ton, OH. 
Camping  6a2  Inter- 
national, Paris,  Fr»Kts. 


Regutertion(s)  affected 


49  CFR  173.268. 
173.28(k).  173.299, 
178.35,  178.35a,  Part 
173,  Subpart  F. 


49  CFR  174.67(a)(2) 


49  CFR  174.67(a)(2) 
49  CFR  173.305  ...._ 


49  CFR  173.100(v), 

175.30. 
49  CFR  Parts  100-199 

49  CFR  177.835(c)(3)  „ 

49  CFR  173.119, 
173.256,  173.266, 
178.19,  178.253,  Part 
173,  Subpart  F. 

49  CFR  1 73.31 5(i)(  13), 

173.33(f)(9). 

173.33(h)(5)(i). 
49  CFR  177.848(b)  


49  CFR  177.848(b) 
49  CFR  177.848(b) 
49  CFR  177.848(b) 
49  CFR  177.848(b) 

49  CFR  177.848(b)  . 

49  CFR  177.848(b)  . 
49  CFR  177.848(b)  . 

49  CFR  177.848(b)  . 
49  CFR  177.848(b)  .. 


Insulatwn  Material  Cor- 
poration of  America, 
Haltom  City,  TX. 

Insulatkjn  Material  Cor- 
poration of  America, 
Haltom  City,  TX. 

Tri-State  EnvironnDenfal, 
Inc.,  Romulus,  Ml. 

ZENECA  Specialty  Inks, 
Winston-Salem,  NC. 


49  CFR  173.304(d)(3)(B), 
178.33. 


49  CFR  173.304(d)(3)(ii), 
178.33. 

49CFRl73.304(d)(3)(ii). 
178.33. 

49  CFR  176.83.177.848  . 

49  CFR  177  3J4(i)(2)(i)  .... 


Nature  of  exemption  thereof 


Authorizes  the  manufacture,  marking,  and  sale  of  a 
non-DOT  specification  inside  packaging  of  tefton 

n^x  ^'f  *'^'  ^'"^''^'  *°  D0T-2SL.  contained  in  a 
DOT-6D  steel  overpack,  for  shipment  of  up  to  70 
percent  nitric  ackl  and  those  corrosive  Iraukls  au- 
thorized in  a  DOT-6D/2SL  or  2SL  composite 
packaging  (modes  1 .  2.  3). 

To  authorize  setting  of  the  brakes  and  blocking  the 
wheels  of  the  first  and  last  tank  cars  on  up  to  a 
twelve  tank  car  assembly,  instead  of  each  individ- 
ual car.  when  engaged  in  unloading  cmde  oil  and 
petroleum  (mode  2). 

To  become  a  party  to  exemption  9346  (mode  2). 

Authorizes  the  transport  of  an  insectcide,  liquefied 
gas  mixture  in  DOT  Specification  4BA260  cyl- 
inders (modes  1,  2,  3). 

To  become  a  party  to  exemption  9549  (modes  l   3 

4).  ■     ' 

To  become  a  party  to  exemptk>n  9607  (modes  1   4 

5). 

To  become  a  party  to  exemption  9623  (mode  i ). 

To  authorize  an  additional  design  rwn-DQT  speci- 
fication polyethylene  portable  tank  and  to  provide 
for  shipment  of  organochlorine  pesticides  liquid 
toxkj.  n.o.s.  division  6.1  as  additional  commodity 
(modes  1,2).  ' 

To  become  a  party  to  exemptran  9694  (mode  1). 

To  become  a  party  to  exemption  9723  (mode  1). 

To  become  a  party  to  exemption  9723  (mode  1). 
To  become  a  party  to  exemption  9723  (rrxxte  1 ). 
To  become  a  party  to  exemption  9723  (mode  1). 
To  become  a  party  to  exemption  9723  (mode  1). 

To  become  a  party  to  exemption  9723  (mode  1). 


To  become  a  party  to  exemption  9723  (mode  i). 
To  become  a  party  to  exemptkin  9723  (mode  1). 

To  become  a  party  to  exemption  9723  (mode  1). 

To  become  a  party  to  exemption  9723  (mode  1). 

To  authonze  shipment  of  certain  flamnaWe  gases  in 
a  nonrefillable,  non-DOT  speaficauon  inskJe  con- 
tainer confomiing  with  the  DOT  Specificatk>n  29 
except  for  diameter  and  capacity  (modes  1   2  3 
4). 

To  modify  the  exemption  to  include  cargo  aircraft  as 
an  additwnal  mode  of  transportation  (modes  1,  2. 
3,  4). 

Request  party  status  and  to  modify  the  exemption  to 
include  cargo  aircraft  as  an  additional  mode  of 
transportation  (modes  1.  2.  3,  4). 

To  become  a  party  to  exemption  9769  (modes  l  2 
3). 

To  become  a  party  to  exemption  9953  (rrxxJe  1). 
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Modification  and  Party  to  Exemptions— Continued 


Application 
No. 

Exemption  No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

9969-X 

DOT-E  9969 

G.C.  Industries.  Inc.,  Fre- 

49 CFR  173.119, 

Authorizes  the  transport  of  small  amounts  of  liquids 

mont,  CA. 

173.121.  173.123. 
173.124.  173.141. 
173.145.173.251. 
173.252.  173.255. 
173.264.  173.276. 
173.302.  173.304, 
173.328,  173.333, 
173.336,  173.337. 
173.352. 

and  gases  in  diffusion  tubes  overpacked  In 
capped  pipe  nipples  (modes  1,  2,  3,  4). 

10001-P 

DOT-E  10001 

Interstate  Welding  Sales 

Corporation,  Marinette, 

Wl. 
Barclay  Company,  Mason 

City,  lA. 
ZENECA  Inc..  Wilmington, 

DE. 
Federal  Express  Corpora- 

49 CFR  173.316,  173.320 

To  become  a  party  to  exemption  10001  (mode  1 ). 

10001-P 

DOT-E  10001 

49  CFR  173.316,  173.320 

To  become  a  party  to  exemption  10001  (mode  1). 

10040-P 

DOT-E  10040 

49  CFR  173.133  

To  become  a  party  to  exemption  10040  (modes  1. 

3). 
Authorizes  the  transportation  of  non-fissile   radio- 

10045-X 

DOT-E  10045 

49  CFR  173.447(a), 

tion,  Memphis,  TN. 

177.842(a),  177.842(b). 

active  materials  packages  in  specifically  approved 
locations  atx>ard  highway  vehicles  when  their 
combined  transport  indices  exceed  50  or  the  sep- 
aration distance  criteria  cannot  be  met  (mode  1 ). 

10097-X 

DOT-E  10097 

Hercules  Aerospace  Com- 

49 CFR  173.88(e)(2)(ii), 

Authorizes  the  transport  of  rocket  motors  in  a  pro- 

pany, Magna,  UT. 

173.92(a)(1),  173.92(b). 

pulsive  state  and  with  igniters  installed  in  packag- 
ing not  authorized  in  49  CFR  173.92  (mode  1). 

10101-P 

DOT-E  10101 

North  East  Welding  Sup- 
ply Corp.,  AutKjrn,  MA. 

49  CFR  173.301(c), 
173.34(e)(15). 

To  become  a  party  to  exemption  10101  (mode  i). 

10165-P 

DOT-E  10165 

Arizona  Department  of 
Commerce.  Phoenix. 
A2. 

49  CFR  173.118,  173.31, 
175.30,  175.85,  Part 
107,  Appendix  B,  Part 
172,  Subparts  C,  D,  E. 

To  become  a  party  to  exemption  10165  (mode  5) 

10171-X 

DOT-E  10171 

Eurotainer  USA.  Somer- 

49 CFR  173.123. 

Authorizes  the  use  of  a  non-DOT  Specification  IMO 

set.  NJ. 

173.315,  178.245. 

Type  5  portable  tank  for  shipment  of  certain  conv 
pressed  gases  and  flammable  liquid  (modes  i ,  2, 
3). 
Authorizes  the  shipnrwnt  of  a  specific  gas  mixture  In 

10184-X 

DOT-E  10184 

Praxair.  Inc.  Dantxjry.  CT 

49  CFR  173.34(e)(10), 

173.34(e)(9). 

DOT  Specification  4B,  4BA  or  4BW  cylinders  re- 
tested  In  accordarKe  with  the  provisions  of  49 
CFR  173.34(e)((9)  arxl  (e)(10)  (nxxles  1,2.  3). 

10184-P 

DOT-E  10184 

Allied-Signal,  Inc.,  Morris- 

49  CFR  173.34(e)(10), 

To  become  a  party  to  exemption  10184  (modes  1 ,  2. 

town,  NJ. 

173.34(e)(9). 

3). 

10230-X 

DOT-E  10230 

21st  Century  Containers. 

49  CFR  173.128, 

Authorizes  the  manufacture,  marking  and  sale  of 

Ltd.,  Atlanta,  GA. 

173.132,  173.266,  Part 
173  Subpart  F. 

non-DOT  specification,  injection  mokJed,  crosslink 
themwset  olef  in  hydrocartwn  portable  tank  for 
the  shipment  of  corrosive  liquids,  flammable  liq- 
uids, or  an  oxidizer  (modes  1,2). 

10230-X 

DOT-E  10230 

21st  Century  Containers, 

49  CFR  173.128, 

Authorizes  the  manufacture,  marking  and  sale  of 

Ltd.,  Atlanta,  GA. 

173.132,  173.266,  Part 
173  Subpart  F. 

• 

norvDOT  specificatwn.  injection  mokJed,  crosslink 
thermoset  olefin  hydrocartwn  portat)le  tank  for  the 
shipnient  of  corrosive  Ik^uids,  flammable  liquids,  or 
an  oxkllzer  (nrxxles  l ,  2). 

10247-P 

DOT-E  10247 

G.C.  Industries,  Irx:.,  Fre- 

49 CFR  173.4  

To  become  a  party  to  exemption  10247  (modes  1 ,  2. 
4). 

mont,  CA. 

10262-X 

DOT-E  10262 

Van  Leer  Tay  Limited, 
Dundee,  Scotland. 

49  CFR  173.245b  

To  renew  and  rrxxjify  exemption  to  provide  for  addi- 
tional comnxxJIty  classed  as  Poisonous  material 
for  transportation  In  bulk  t)ags  (nxxles  1,2,3). 

10307-P 

DOT-E  10307 

Georgia  GuK  Corporation, 
Plaquemine,  LA. 

49  CFR  179.200-18. 
179.201-1. 

To  become  a  party  to  exemption  10307  (nxxje  2). 

10318-X 

DOT-E  10318 

Sonoco  IBC,  Lavonia.  GA 

49  CFR  173.119, 
173.125,  173.266, 
173.276,  173.346,  Part 
173,  Subpart  F. 

To  modify  exemptkw  to  provide  for  combustlt)le  liq- 
uid as  an  additk>nal  class  of  material  for  shipment 
by  cargo  vessel  (modes  l,  2.  3). 

10346-P 

DOT-E  10346 

James  River  Pennington 
Inc.,  Pennington,  AL. 

49  CFR  174.67(i)  and  0). 
Part  107,  Appendix  B. 

To  become  a  party  to  exemption  10346  (mode  2). 

10346-P 

DOT-E  10346 

St.  Joe  Forest  Products 
Company,  Port  St.  Joe, 
FL. 

Teledyne  Wah  Chang  Al- 

49  CFR  174.67(i)  and  (j). 
Part  107,  Appendix  B. 

To  become  a  party  to  exemption  10346  (mode  2). 

10346-P 

DOT-E  10346 

49  CFR  174.67(1)  and  0), 

To  become  a  party  to  exemption  10346  (nnode  2). 

t)any,  Albany,  OR. 

Part  107,  Appendix  B. 

10382-P 

DOT-E  10382 

Zeneca,  Inc.,  Wilmington, 
DE. 

49  CFR  173.245(a)  

To  become  a  party  to  exemption  10382  (nxxle  2). 

Application 
No. 


Exemption  No. 


10441-P 

10441-P 

10441-P 
10441-P 

10469-P 
10513-X 

10541-X 
10647-P 
10659-X 

10683-P 
10695-P  ■ 
10698-X 

10717-P 

10733-P 
10733-P 
10775-X 


10845-P 
1084S-P 
10845-P 

10883-P 
10886-X 
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Applnant 


DOT-E  10441 

DOT-E  10441 

DOT-E  10441 
DOT-E  10441 


DOT-E  10469 
DOT-E  10513 

I 
DOT-E  10541 

DOT-E  10647 

DOT-E  10659 


DpT-E  10683 

I 

DOT-E-10695 
DOT-E-10698 


DOT-E-10717 

DOT-E-10733 
DOT-E-10733 
DQT-E-10775 


Security  Environmental 
System.  Inc.,  Los  Ange- 
les. CA. 

EnvironmerHal  Enter- 
prises, Inc..  Cincinnati, 
OH. 

Broco  Environmental,  Inc., 
Rialto,  CA. 

Midwest  Envirorvnental 
Transport,  Ina.  Fair- 
fJeW.  OH. 

Zeneca.  Inc..  Wilmington 
DE. 

Great  Lakes  Chemical 
Corporation,  West  La- 
fayette. IN. 


Aerojet  Propulskjn  Divi- 

skxi,  Sacramento,  CA. 
Wilbur-Ellis  Company, 

Fresno,  CA. 
Consani  Erigineering 

(PTY)  Umited,  Republic 

of  South  Afrk:a. 


Witco  Corporation,  New 
York.  NY. 

AMSCO  International, 
Inc.,  Erie,  PA. 

Chilton  Metal  Products  Di- 
vision, Chilton,  Wl. 


Regutelion(s)  affected 


49  CFR  177.848 

49  CFR  177.848 

49  CFR  177.848 
49  CFR  177.848 


49  CFR  173.271  (a)(11). 

173.3(a). 
49  CFR  173.154  


49  CFR  173.92 


49  CFR  174.67(1)  and  (j). 

Part  107.  Appendix  B. 

49  CFR  178.345-8  


49  CFR  173.242. 

178.245-1  (a). 
49  CFR  172.101. 

172.400(b).  172.504(e). 
49  CFR  173.304(a)(2). 

178.50. 


General  Chemical  Cor- 
pofatk)n,  Parsippany, 
NJ. 

SUSPA  Compart  A.G., 
8503  Altdori.  Germany. 

Veriin  S.A..  9442  Berneck, 
Switzeriand. 

Elkhart  Plastics.  Incor- 
porated, MkJdIebury.  IN. 


DOT-E-10845 
DOT-E-10845 
DOT-E-10845 

DOT-E-10883 
DOT-E  10886 


LCP  Chemicals.  Linden 

NJ. 
ASHTA  Chemk;als,  Inc.. 

Ashtabula,  OH. 
Publk:  Serv«e  Electric 

and  Gas  Company 

(PSE&G),  Newark,  NJ. 
Eastpak  Corporation.  Mt. 

Kisco.  NY. 
Eco-Pak,  Inc., 

Elizabethton,  TN. 


49  CFR  173.31  RETEST 
TABLP  1,  Retest  Table 

1. 

49CFRl73.306(f)(2)(iii) 
and  (f)(3),  175.3. 

49  CFR  173.306(f)(2)(Hi) 
and  (f)(3).  175.3. 

49  CFR  173.  173.119. 
173.125.  173.245. 
173.249.  173.249(a), 
173.250(a),  173.256, 
173.257,  173.262, 
173.263,  173.264, 
173.265,  173.266, 
173.269,  173.272, 
173.276,  173.277, 
173.283.  173.287. 
173.288.  173.289. 
173.292.  173.297. 
173.299(a). 
49  CFR  173.29(c)(2)  and 

173.31(c). 
49  CFR  173.29(c)(2)  and 

173.31(c). 
49  CFR  173.29(c)(2)  and 
173.31(c). 

49  CFR  173.197  


Nature  of  exemption  thereof 


To  become  a  party  to  exemption  10441  (mode  1). 

To  become  a  party  to  exemption  10441  (mode  1). 

To  become  a  party  to  exemption  10441  (mode  1). 
To  t>ecome  a  party  to  exemption  10441  (mode  1). 

To  become  a  party  to  exemption  10469  (mode  2). 

Authorizes  the  use  of  a  flexible  intermediate  bulk 
containers,  having  a  capacity  of  either  500  or 
1,000  pounds,  overpacked  in  pallet  mounted  fi- 
bertxjard  containers  for  shipment  of  a  certain  soW 
oxidizer  (mode  l). 

Authorizes  the  transportation  of  rocket  motors  via 
highway  (mode  i). 

To  become  a  party  to  exemption  10647  (mode  2). 

To  authorize  the  manufacture,  mark  and  sale  of  norh 
DOT  specification  portable  tank  containers  com- 
plying with  specifications  DOT-407  and  DOT-412 
for  transportatkjn  of  hazardous  waste  substances 
(modes  1,2.3). 

To  become  a  party  to  exemption  10683  (modes  1,  2. 
3)- 

To  become  a  party  to  exemption  10695  (modes  l. 

To  authorize  the  manufacture,  mark  and  sale  of 
DOT  specification  48  refillabie  13  and  16  ounce 
cylinders  for  shipment  of  propane  and  refrigerant 
gas,  exempt  h^m  various  marking,  testing  and  re- 
porting requirements  (modes  1 ,  2). 

To  become  a  party  to  exemption  1071 7  (mode  2). 

To  become  a  party  to  exemption  10733  (modes  i.  2. 
3,  4,  5). 

To  become  a  party  to  exemption  10733  (modes  1,  2, 
3,  4,  5). 

To  nrxxjify  exemption  to  provide  for  cargo  vessel  as 
an  add.lioral  mode  of  transportation  for  transport- 
ing vanous  hazardous  materials  in  non-DOT  spec- 
ificafcon  portable  tanks  (nxxles  1 ,  2,  3). 


49  CFR  173.201, 
173.202,  173.203, 
173.226  and  173.227. 


To  beconw  a  party  to  exemption  10845  (mode  2). 
To  become  a  party  to  exemptwn  10845  (mode  2). 
To  become  a  party  to  exemption  10845  (mode  2). 

To  become  a  party  to  exem;^k)n  10883  (mode  1). 

To  reissue  an  exemption,  originally  Issued  on  an 
emergency  basis  to  authonze  the  manufacture 
marking  and  sale  of  a  UN  1A1W  stainless  steei 
drum  for  the  shipment  of  certain  Class  3,  8  and  9 
materials  and  Diviskxi  4.1,  4.2,  4.3,  5.1  and  6.1 
materials  (modes  1 ,  2,  3,  4). 
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MODiFtCATiON  AND  PARTY  TO  EXEMPTIONS— Continued 

Application 
No. 

Exemption  No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

10886-X 

DOT-E  10886 

Eco-Pak,  Inc.. 

49CFR  173.201, 

To  nxxJify  exemption  to  auttrorize  construction  of 

Elizabethton,  TN. 

173.202,  173.203, 
173.226  and  173.227. 

equivalent  material  with  rolling  hoops  in  addition  to 
stainless  steel  construction  of  UN1A1W  drums  for 
use  as  overpack  in  transporting  various  Class  7 
hazardous  material  (nrxxjes  1 .  2,  3,  4). 

10916-X 

DOT-E  10916 

Naico  Chemical  Com- 

49CFR Part  173,  Subpart 

To  authorize  the  use  of  a  plastk:  discharge  valve  on 

pany,  NaperviHe,  IL 

Fandl78.25l-2(a), 

DOT  specification  57  portable  tank  for  use  in 
transporting  various  classes  of  hazardous  mate- 
rials auttK)fized  for  shipment  in  DOT  specification 
57  portable  tanks  (modes  1,  2,  3). 

10916-P 

DOT-E  10916 

Ashland  Chemical,  Inc., 

49CFR  Part  173,  Subpart 

To  become  a  party  to  exemption  10916  (modes  1 ,  2. 

Columbus,  OH. 

F  and  178251-2(3). 

3). 

10917-P 

DOT-E  10917 

Eagle-Picher  Industries, 

49CFR  172.101, 

To  become  a  party  to  exemption  10917  (nxxles  l ,  2, 

Inc..  Joplin,  MO. 

172.301,  172.400, 
173.212,  173.213. 

3.4). 

10917-P 

DOT-E  10917 

AEG  Corpofation,  Basking 

49CFR  172.101, 

To  become  a  party  to  exemption  10917  (nxxles  1 ,  2, 

Ridge,  NJ. 

172.301.  172.400. 
173.212.  173.213. 

3,4). 

10917-P 

DOT-E  10917 

Silent  Power,  Inc.,  Wayne, 

49CFR  172.101. 

To  become  a  party  to  exemption  10917  (nrrodes  1,  2, 

PA. 

172.301,  172.400, 
173.212,  173.213.       ' 

3.4). 

10917-P 

DOT-E  10917 

ABB  Advanced  Battery 

49CFR  172.101, 

To  become  a  party  to  exemption  10917  (nxxles  1 ,  2, 

Systems,  Inc.. 

172.301,  172.400, 

3.4). 

Mississauga,  Ontario, 

PNl 

173.212.  173.213. 

10917-P 

DOT-E  10917 

ABB  Advanced  Battery 

49CFR  172.101. 

To  become  a  party  to  exemption  10917  (modes  1 .  2. 

Systems,  Inc., 

172.301,  172.400, 

3,4). 

Mississauga,  Ontario, 

CN 

173.212.  173.213. 

10917-P 

DOT-E  10917 

Hughes  Aircraft  Company, 

49CFR  172.101. 

To  become  a  party  to  exemption  10917  (modes  1 ,  2. 

Torrance,  CA. 

172.301.  172.400, 
173.212,  173.213. 

3.4). 

1091 7-X 

DOT-E  10917 

AEG  Corporation,  Basking 

49CFR  172.101, 

To  authorize  the  transportation  of  certain  batteries 

Ridge,  NJ. 

172.301,  172.400, 
173.212,  173.213. 

and  cells  containing  sodium  (liqukl  or  solid),  and 
which  may  also  contain  sulfur  (liquid  or  solid)  and 
compounds  of  sodium  and  sulfur  in  specific  pack- 
aging (modes  1 .  2.  3.  4). 

10933-P 

DOT-E  10933 

Clean  Hartx)rs  Environ- 

49CFR 173.12,  174.81. 

To  become  a  party  to  exemption  10933  (modes  1 .  2. 

mental  Services,  Inc.. 

176.83  and  177.848. 

3). 

Quincy,  MA. 

10967-P 

DOT-E  10967 

Praxair.  Danbury.  CT 

49CFR  171.4  and 
173.323. 

To  become  a  party  to  exemption  10967  (modes  1 .  2. 
3). 

10967-P 

DOT-E  10967 

Allied-Signal,  Inc.,  Morris- 

49CFR  171.4  and. 

To  become  a  party  to  exemption  10967  (nxxles  1.2. 

town.  NJ. 

173.323. 

3). 

11000-X 

DOT-E  11000 

Aeropres  Corporation. 
Shrevepoit,  LA. 

49CFR  173.314  Table  .... 

To  authorize  the  transportation  in  commerce  of  a  Di- 
vision 2.1  material  in  DOT  Specification 
112J340W{mode2). 

11010-X 

DOT-E  11010 

Hickson  Timtjer  Products 
Ltd..  Murrysville,  PA. 

49CFR  173.243(c)  

To  authorized  the  transportation  in  commerce  of  Di- 
vision 6.1  Ikjuid  in  a  DOT  Specificatk)n  57  port- 
able tank  which  meets  the  UN  criteria  for  a  "pro- 
tected" 31 A  metal  IBC  (modes  1.  2.  3). 

11037-P 

DOT-E  11037 

E.I.  dupont  de  NenxHjrs  & 

49  CFR  172.101    

To  become  a  party  to  exemption  1 1037  (modes  l .  2, 
3,  4,  5). 

Co.,  Inc.  (DuPont).  Wil- 

mington, DE. 

11037-P 

DOT-E  11037 

Elf  Atochem  North  Amer- 

49CFR 172.101   

To  become  a  party  to  exemption  1 1 037  (modes  1 ,  2, 
3.  4,  5). 

ica.  Inc.,  Philadelphia, 
PA 

11077-P 

DOT-E  11077 

Olin  Corporation.  Stanv 
ford.  CT. 

49  CFR  173.226(b)  & 
173.227(b). 

To  become  a  party  to  exemption  11077  (mode  1). 

New  Exemptions 

Application 
No. 

Exemption  No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

10556-N 

DOT-E  10556 

Lk)ukl  Control  Corpora- 
tion. North  Canton.  OH. 

49  CFR  173.29  

To  auttvjrize  the  transportation  of  mix  and  dispens- 
ing equipment  containing  residual  amounts  of  ma- 
terial classed  as  corrosive  material  and  flammat>le 
liquid  in  the  holding  tanks  (Mode  1 .) 

Federal  Register  /  Vol.  60,  No.  25  /  Tuesday.  ^February  7.  1995  /  Notices 


7275 


New  Exemptions— Continued 


Application 
No. 


10646-N 
10659-N 

10677-N 
10733-N 

10739-N 
10756-N 

10763-N 

10767-N 

10773-N 
10782-N 

10788-N 

10797-N 

10799-N 


10800-N 


10801-N 


10807-N 


10819-N 


Exemption  No. 


OOT-E  10646 


DOT-E  10659 


DOT-E  10677 
DOT-E  10733 


DOT-E  10739 
DOT-E  10756 


& 


OT-E  10763 


DOT-E  10767 


DOT-E  10773 
DOT-E  10782 


DOT-E  10788 


DOT-E  10797 


DOT-E  10799 


DOT-E  10800 


DOT-E  10801 


-E  10807 


1 


DOT-E  10819 


Applicant 


Schlumberger  Technotogy 

Corporation.  Houston, 

TX. 
Consani  Engineering 

(PTY)  Limited,  Republk: 

of  South  Africa. 


Primus  of  Sweden,  S-171 
26  Solna,  Sweden. 

SUSPA,  Incorporated, 
Grand  Rapids,  Ml. 


Hill  Brothers  Chemk:al 
Co.,  Phoenix,  AZ. 

Taytor-Wharton  Cryo- 
genk:s,  Theodore,  AL. 


Reliant  Airlines.  Ypsilanti. 
ML 


Archer  Daniels  Midland 
Company  (ADM),  Deca- 
tur. IL. 

Witco  Corporation.  Phil- 
lipsburg,  NJ. 

American  Cryogas  Indus- 
tries. Pennsauken,  NJ. 


P.S.I.  Plus.  Inc.,  Middle- 
town.  CT. 


Monroe  Auto  Equipment 
Company,  Monroe,  Ml. 


Regulation(s)  affected 


49  CFR  173.302 


49  CFR  178.345-8 


49  CFR  178.33 


49  CFR  173.306(f)(2)(iii) 
and  (0(3).  175.3. 


49  CFR  174.67(1),  (J) 


49  CFR  172.203, 
173.318,  173.320, 
176.30,  176.76(h). 

49  CFR  173.52.  173.53 


49  CFR  174.67(1).  (J) 


49  CFR  174.74  (i)  and  (j) 
49  CFR  174.67  (i)  and  0) 


49  CFR  173.302(a)(1). 
175.3,  178.65-2, 
17fa.S5-5(a)(4). 

49  CFR  171.8.  172.101 


ESM  II,  Inc.,  Niagara 
Falls,  NY. 


Aviation  Charter.  Inc., 
Eden  Prairie,  MN. 


Pipe  WeWing  Supply  Co., 
Inc..  Liverpool,  NY. 


U.S.  Environnr>ental  Pro- 
tection Agency,  New 
York,  NY. 

Kleen  Brite  Laboratories, 
Inc.,  Rochester.  NY. 


49  CFR  172.331. 

173.154.  173.164. 

173.178.  173.182. 

173.204.  173.217, 

173.234,  173.245(b), 

173.66. 
49  CFR  172.191. 

172.204(C)(3).  173.27, 

175.30(a)(i),  175.320(b). 

175.75. 

49  CFR  174.67(1)  and  (j) 


49  CFR  173.403 


49  CFR  176.67(i), 
176.67(i). 


Nature  of  exemption  thereof 


To  manufacture,  marie,  and  sell  a  non-DOT  speci- 
fication oil  well  sampling  device  for  shipment  of 
various  compressed  gases  (Mode  1 .  2.  3.  and  4.) 

To  authorize  the  manufacture,  mark  and  sell  of  non- 
DOT  specificatk)n  portable  tank  containers  conv 
plying  with  specifications  DOT-407  and  DOT-412 
for  transportation  hazardous  waste  substances 
(Modes  1 .  2.  and  3.) 

To  authorize  the  transportation  of  butane  cartridges 
not  to  exceed  3.937  inches  inside  diameter  made 
to  DOT-Specifkatkxi  2P  (Modes  l.  2.  3.  and  4.) 

To  authorize  shipment  of  limited  quantities  of  com- 
pressed gases,  in  accumulators  which  deviate 
from  the  required  retest  parameters  (Modes  1  2 
3. 4.  and  5.)  *  .    . 

To  authorize  chlorine  filled  tank  cars  to  remain  con- 
nected during  untoading  without  the  physical  pres- 
ence of  an  untoader  (Mode  2.) 

To  authorize  the  transportation  of  a  non-DOT  speci- 
fication doubled  vacuum  portable  tank  with  a 
working  pressure  of  20  psig.  for  transportation  of 
argon  and  nitrogen  (Modes  1 .  3.) 

To  authorize  the  transportatk)n  in  commerce  of  cer- 
tain Division  1.1.  ^2.  1.3  and  1.4  explosives 
which  are  forbidden  or  exceed  quantities  author- 
ized for  transportation  by  cargo  aircraft  only  (Mode 
4.) 

To  authorize  tank  cars  containing  carbon  dioxide 
classed  as  nonflammable  gas,  to  remain  con^ 
nected  during  untoading  wrthout  the  physical  pres- 
ence of  an  untoader  (Mode  2.) 

To  authorize  chlorine  filled  tank  cars  to  remain  con- 
nected without  the  phystoal  presence  of  an  opera- 
tor (Mode  2.)  ^^ 

To  authorize  tank  cars  containing  cartxw  dtoxkJe  re- 
frigerated Ik^ukl,  non-flammable  compressed  gas 
to  remain  connected  during  untoading  without  the 
physk:al  presence  of  an  untoader  (Mode  2). 

To  authorize  the  manufacture,  mark  and  sell  of  non- 
DOT  specificatton  non-refillatile  steel  inskle  cyl- 
inder for  use  in  transporting  nonflammable  gases 
(Modes  1,2.4.  and  5.) 

To  authorize  the  transportatkwi  of  various  types  of 
two-tube  gas-pressurized  shock  absort)ers  and 
stmts  to  be  classed  as  ORM-0  commodity  in- 
stead of  compressed  gas  (Modes  l .  2.  3.  4.  and 
5) 

To  authorize  the  shipment  of  certain  hazardous  ma- 
terials in  intemally-coated  polypropylene  flexible 
intermediate  bulk  containers  (Modes  i ,  2.  and  3.) 


To  authorize  the  transportation  in  commerce  of  cer- 
tain Division  1.1.  1.2.  1.3  and  1.4  explosives 
which  are  forbidden  or  exceed  quantities  author- 
ized for  transportatton  by  cargo  aircraft  only  (Mode 
4.) 

To  authorize  tar*  cars  containing  cartx)n  dioxide,  re- 
frigerated Ikjuid.  classed  as  non-flammable  gas  to 
remain  connected  during  untoading  wrthout  the 
phystoal  presence  of  an  unkDader  (Mode  2.) 

To  authonze  the  bulk  shipment  of  solids  debris  con- 
taminated with  a  radioactive  matenaJ  from 
superfund  cleanup  site  to  a  disposal  facility  (Model 

To  authorize  chtorine  filled  tank  cars  to  remain  con- 
nected during  unloading  without  the  physwal  pres- 
ence of  an  unloader  (Mode  2.) 
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New  Exemptions— Continued 


Application 
No. 


10825-N 


10832-^ 


10844-N 
10848-N 
10851-N 
10860-N 

10869-N 


10877-N 
10888-N 
10e91-N 

10892-N 
1089S-N 
10899-N 

10900-N 

10901-N 
10904-N 
10905-N 

10907-N 


Exemption  No. 


DOT-E  10825 


DOT-E  10832 


DOT-E  10844 
CXDT-E  10848 
DOT-E  10851 
DOT-E  10860 

DOT-E  10869 


DOT-E  10877 
DOT-E  10888 
DOT-E  10891 

DOT-E  10892 
DOT-E  10895 
DOT-E  10899 

DOT-E  10900 

DOT-E  10901 
DOT-E  10904 
DOT-E  10905 

DOT-E  10907 


Applicant 


Allied-Signal  Inc.,  Morris- 
town.  NJ. 


Morton  International  Auto- 
motive Saiety  Products, 
OgdeaUT. 


Passaic  Valley  Sewerage 
Commissioners.  New- 
ark. NJ. 

Plastic  Reel  Corporation 
of  America,  Lyndtxirst. 
NJ. 

Lincoln  Pulp  &  Paper 
Company,  trx:.  Lincoln, 
ME. 

Defense  Technology  and 
Procurement  Agency 
CH-3000,  Berne  25, 
Switzerland. 

Norris  Cylinder  Conpany, 
Longview,  TX. 


Westinghouse  Electric 
Corporation,  Pittstxjrgh, 
PA. 

Ttie  Clorox  Company, 
Forest  ParV,  GA. 

Inmark,  Inc.,  Atlanta.  GA 


Pfizer  Inc.  Groton,  CT 


Kansas  City  Missouri 
Water/Polkjttoo  Control 
Dept.  Kansas  City,  MO. 

Tuscarora  Inc.,  Conyers, 
GA. 


Martinaire  East,  Inc.,  Dal- 
las, TX. 


Alabama  River  Pulp  Com- 
pany, Inc.,  Perdue  Hill, 
AL 

InVitro  International, 
Irvine,  CA. 

Comdyne  I,  Incorporated, 
West  Lit»rty,  OH. 


Russell-Stanley  Corpora- 
tion. Red  Bank,  NJ. 


Reguiatk)n<s)  affected 


49  CFR  173.29(a), 
173.420. 


49  CFR  173.56,  173.57 


49  CFR  174.67(j) 
49  CFR  173.183 
49  CFR  174.67(j) 
49  CFR  172.101 


49  CFR  173.301(h), 
173.302, 173.304, 
173,34(a)(1),  175.3, 
178.37. 


49  CFR  173.206,  178.245 


49  CFR  174.67  (1)  and  (j) 


49  CFR  172.400, 
172.402(a)(2), 
172.504(a)  and  Tat)le  1. 
173.25(a).  173.3,  175.3. 

49  CFR  174.67  (i)  and  (j) 


49  CFR  174.67(0  and  (i) 


49  CFR  173.158(b)(2)(e) 


49  CFR  172.101.  173.27. 
1^.75. 


49  CFR  174.67  (i)  and  (j) 


49  CFR  173.136.173.137 


49  CFR  173.302(a)(1). 
173.304(a)(1).  175.3. 


49  CFR  173.227(c) 


Nature  of  exemption  ttiereof 


To  authorize  ttte  one-time  shipment  of  two  480m  cyl- 
irxjers  with  kx:alized  thin  spots  on  the  wall,  con- 
taining residual  amounts  of  radioactive  material  to 
be  purged  and  cleaned  (Mode  1 .) 

To  authorize  ttw  transportation  of  unclassified  gen- 
erators, irtflators  arid  components  contained  in 
specialty  designed  fit)ert)oard,  plastic  or  metal 
containers  as  appropriate  or  the  various  sub-as- 
semblies to  be  shipped  as  hazardous  waste  to 
disposal  plant  (Model  1 .) 

To  auttx>rize  chlonne  filled  tank  cars  to  remain  con- 
nected during  unloading  wittKXit  physical  presence 
of  an  untoader  (Mode  2.) 

To  authorize  the  transportation  of  non-DOT  speci- 
fication plastk;  packaging  for  use  in  transporting 
flame  retardant  plastc  film  (Modes  1 ,  4.) 

To  authorize  chkirine  filled  tank  cars  to  remain  dur- 
ing unloading  without  the  physical  presence  of  an 
unk>ader  (Mode  2.) 

To  auttv>rize  ttie  transportation  of  rocket  motors. 
Class  A  explosives  in  metal  containers  on  cargo 
only  aircraft  (Mode  4.) 

To  auttx)rize  the  manufacture,  mart<  and  sell  of  non- 
DOT  specification  seamless  steel  cylinders  with 
an  allowable  design  stress  not  to  exceed  104000 
psig  constructed  of  3AA  cylinders  for  use  in  trans- 
porting various  hazardous  materials  (Modes  1,  2, 
3,  and  4.) 

To  authorize  the  use  of  non-DOT  specification  port- 
able tanks  for  ttie  one-way,  one  time  shipment  of 
sodium,  metal  (Mode  1 .) 

To  authorize  chtorine  filled  tank  cars  to  remain  con- 
nected during  unloading  without  the  physical  pres- 
ence of  an  unloader  (Mode  2.) 

To  manufacture,  mark  and  sell  specifically  designed 
composite  type  packaging,  for  shipment  of  small 
quantities  of  various  flammable,  corrosive,  and 
poison  B  liquids  arKJ  solids  without  latwls  (Modes 
1,2,  and  4.) 

To  auttwrize  chtorine  filled  tank  cars  to  remain  cor>- 
nected  during  unloading  without  ttie  physical  pres- 
ence of  an  untoader  (Mode  2.) 

To  auttxjrize  chlorine  filled  tank  cars  to  remain  con- 
nected during  unloading  without  the  physical  pres- 
ence of  an  unloader  (Mode  2.) 

To  authorize  the  manufacture,  mark,  and  sell  of  a 
norvreusat)le,  molded  expanded  polystyrene  inner 
packaging  for  a  6.5-gallon  glass  cartwy  rece(  tacle 
overpacked  in  a  4G  box  for  use  in  transportiig  ni- 
tric acid  of  70%  or  less  (Modes  1 ,  2,  and  3.) 

To  auttiorize  the  transportation  in  commerce  of  cer- 
tain Division  1.1,  1.2,  1.3,  and  1.4  explosives 
which  are  fortxWen  or  exceed  quantities  author- 
ized for  transportation  by  cargo  aircraft  only  (Mode 
4.) 

To  auttx>rize  chlorine-filled  tank  cars  to  remain  con- 
nected during  unloading  without  the  physical  pres- 
ence of  an  unloader  (Mode  2.) 

To  authorize'  an  alternative  mecharacal  type  test 
method  to  determine  corrosivity  arnJ  specific  pack- 
aging group  (Mode  1 .) 

To  manufacture,  mark,  and  sell  non-DOT  specifica- 
tk>n  composite  cylinders  to  be  used  in  transportirig 
certain  flammable  and  non-flammat)te  compressed 
gases  (Modes  1,  3,  4,  and  5.) 

To  authorize  the  manufacture,  mark  and  sell  of  1H1 
polyethylene  drums  for  the  shipment  of  Division 
6.1,  Hazard  Zone  B  materials  without  a  steel 
overpack  (modes  1 ,  2,  and  3.) 
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Application 
No. 


10909-N 


1091 1-N 


10912-N 
10914-N 

10918-N 


10919-N 
10922-N 

10923-N 

10928-N 
10933-N 

10938-N 
10944-N 


10958-N 


10959-N 


DOT-E  10909 
DOT-E  10911 


DOT-E  10912 
DOT-E  10914 

DOT-E  10918 


DOT-E  10919 


DOT-E  10922 

DOT-E  10923 
I 
OOT-E  10928 

II 

DOT-E  10933 

DOT-E  10938 
DOT-E  10944 


DpT-E  10958 
DOT-E  10959 


NEW  Exemptions— Continued 


Exemption  No. 


Applicant 


Hammermill  Papers, 
Selma,  AL. 

The  Pallet  Reefer  Com- 
pany, Seaford,  DE. 


Westvaco  Corpoiation, 
New  Yort<,  NY. 

Allied-Signal  Aerospace 
Company,  Tempe,  AZ. 


Snyder  Industries,  Inc., 
Lincoln,  NE. 


Worid  Ain^^ays,  Inc.,  Hern- 
don,  VA. 


FIBA,  Westboro,  MA 


The  Boeing  Company, 
Boeing  Defense  & 
Space  Group,  Seattle, 
WA. 

Jefferson  Smurfit  Corp./ 
Container  Corp.  of 
America,  Brewton,  AL. 

Rollins  CHEMPAK,  Inc., 
Houston,  TX. 


Westvaco  Corporation, 
New  York.  NY. 

Pacific  Scientific,  HTL/Kin 
Tech  Division,  Duarte, 
CA. 


International  Paper, 
Natchez,  MS. 

Marsulex  Incorporated. 
North  York,  Ontario. 
Canada. 


Regulatk)n(s)  affected 


49  CFR  174.67  (i)  and  (j) 


49  CFR  173.24(g) 


49  CFR  173.31  (c)(1), 
(c)(5). 

49  CFR  178.44  


49  CFR  173.119, 
173.125,  173.245, 
173.249.  173.249(a), 
173.250(a),  173.256, 
173.257,  173.262, 
173.263,  173.264, 
173.265,  173.266, 
173.269,  173.272, 
173.276,  173.277, 
173.283,  173.287, 
173.288,  173.289. 
173.292,  173.297, 
173.299(a),  49  CFR 
Part  713. 

49  CFR  172.101, 
172.204(c)(3), 
175.30(e)(1),  173.27 
(b)(2),  (3)  and  173.27(f) 
Table  2. 

49  CFR  172.301(c), 
173.34(e). 


49  CFR  173.306(e). 
173.307(a)(4). 


49  CFR  174.67(i)and(j) 


49  CFR  173.12,  174.81, 
176.83  and  177.848. 


49  CFR  174.67(i) 


49  CFR  173.304(a)(1). 
175.3,  178.47. 


49  CFR  174.67(i)4(j) 


49  CFR  173.29(a)(c)(2), 
173.31(c)(1). 


Nature  of  exemption  thereof 


To  authorize  chtorine-filled  tank  cars  to  remain  con- 
nected during  unloading  without  the  physkal  pres- 
ence of  an  unloader  (Mode  2.) 

To  manufacture,  mart<,  and  sell  a  specifically  de- 
signed refrigeration  unit  equipped  with  four  DOT 
specification  3AL1800  cylinders,  containing  cartXKi 
dioxide,  refngerated  liquid,  division  2.2,  which  are 
vented  during  transportatton  through  a  controlled 
release  process  for  cooling  purposes  (Mode  1 .) 

To  authorize  the  one-time  shipment  of  an  empty 
chtorine  UTLX28349  tank  car  in  need  of  retest 
(Mode  2.) 

To  authorize  the  manufacture,  mark,  and  sale  of  a 
non-DOT   specification   wekJed   pressure   vessel 
comparable  to  a  DOT  Specificatton  3HT  cylinder 
for  use  in  transporting  compressed  gas  (Modes  i 
4.) 

To  authorize  the  manufacture,  mark  and  sell  of 
rotationally  nxAJed,  reusable  polyethylene  tank 
within  a  plastic  frame  designed  for  stacking 
equipped  with  screw-lkJ  top  closure  for  use  in 
transporting  corrosive  and  flammable  liquids  and 
oxidizers  (Modes  1,  2.) 


To  authorize  the  transportatton  in  commerce  of  cer- 
tain Division  1.1.  1.2,  1.3  and  1.4  exptosives 
which  are  fort)idden  or  exceed  quantities  author- 
ized for  transportation  by  cargo  aircraft  only  (Mode 
4.) 

To  authorize  the  ultrasonk:  testing  instead  of  hydro- 
static testing  of  DOT-Specifkation  3A  and  3AA 
seamless  steel  cylinders  for  shipment  of  those 
materials  authorized  to  be  shipped  in  these  cyl- 
inders (Modes  1,  2,  and  3.) 

To  authorize  the  transportation  of  aircraft  air  condi- 
tioning units  containing  refngerant  classed  as 
nonflammable  liquefied  gas  (Mode  1.) 

To  authorize  chlorine  filled  tank  cars  to  remain  con- 
nected during  untoading  without  the  physical  pres- 
ence of  an  unloader  (Mode  2.) 

To  authorize  the  multi-modal  transportation  of  lab- 
packs  with  other  containenzed  hazardous  mate- 
rials with  partial  relief  from  certain  segregation  re- 
quirements (Modes  1,  2.  and  3.) 

To  authorize  chlorine  filled  tank  cars  to  remain  at- 
tached during  untoading  without  the  physical  pres- 
ence of  an  unloader  (Mode  2.) 

To  authorize  the  manufacture,  mart<  and  sale  of  non- 
DOT  specification  cylinders,  constmcted  of  tita- 
nium material  conforming  to  DOT  Specification 
4DS  for  use  in  transporting  compressed  gas 
n.o.s.,  classed  as  nonflammat)le  gas.  Division  2  2 
(Modes  1,2,  4.  and  5.) 

To  authorize  chlorine  filled  tank  cars  to  remain  at- 
tached during  unloading  vwthout  the  physical  pres- 
ence of  an  unloader  (Mode  2.) 

To  autfKHize  a  one-time  shipment  of  lour  DOT  Spec- 
ifications niAl00W2  tank  cars  which  are  over- 
due for  tank  and  safety  valve  tests  containing  resi- 
due of  sulfuric  acid,  Class  8  (Mode  2.) 
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Application 
No. 


10963-N 


10964-N 

10966-N 
10967-N 

10968-N 
10971-N 

10974-N 
10975-N 
10976-N 

10977-N 

1097&-N 
10981-N 

10982-N 
109a3-N 

10984-N 
10995-N 
1100&-N 


Exemplton  No. 


DOT-E  10963 


DOT-E  10964 

DOT-E  10966 
DOT-E  10967 

DOT-E  10968 
DOT-E  10971 

DOT-E  10974 
DOT-E  10975 
DOT-E  10976 

DOT-E  10977 

DOT-E  10978 
DOT-E  10981 

DOT-E  10982 
DOT-E  10983 

DOT-E  10984 
DOT-E  10995 
DOT-E  11005 


Applicant 


Sigri  Great  Lakes  Cartx>n 
Corporation.  Union.  NJ. 


Walter  Kidde  Aerospace. 
Inc..  Wilson,  NC. 


Columbia  Helicopters, 
Inc..  Portland,  OR. 


Balchem,  Slate  Hill,  NY 


Stone  Container  Corpora- 
tion. Panama  City.  FL. 

Sun  Company,  Inc.,  Phila- 
delphia, PA. 


Intemational  Paper/ 
Androscoggin  Mill,  Jay, 
ME. 

Boise  Cascade  Corpora- 
tion, Boise.  ID. 

Occidental  Chemical  Cor- 
poration, Dallas,  TX. 


Federal  Industries  Cor- 
poration, Plymouth.  MN. 


Souttiern  Pacific  Railroad, 
Houston,  TX. 

Atlas  Powder  Intemational 
Ldt,  Peartington,  MS. 


Consolidated  Papers,  Inc., 
Wisconsin  Rapids,  Wl. 

U.S.  Reduction  Co.,  Mun- 
ster,  IN. 


Airco  Electronic  Gases. 
Riverton,  NJ. 

James  River  Paper  Com- 
pany. Camas.  WA. 

Pressure  Technology. 
Inc..  Hanover.  MD. 


Regulatk>n(s)  affected 


49CFR  173.119. 
173.304.  173.327. 
173.328,  173.34;        . 
173.346. 


49CFR  173.58-16  thru 
19,  178.5ft-2,  178.58- 
5.  178-58-8  thru  12. 


49CFR  173.119, 
173.263. 175.320. 


49CFR  171.4  and 
173.323. 


49  CFR  174.67  (i)  and  (j) 


49  CFR  173., 
173.29<a)(c)(2),  49  CFR. 


49  CFR  174.67  (i)  and  (j) 


49  CFR  174.67  (i)  and  (j) 


49  CFR  173.29(a)(c)(2), 
173.31(c)(1).  49  CFR. 


49  CFR  172.402(a)(2). 
172.504(a)  andTal)le  1, 
173.25(a).  173.3.  175.3. 
49  CFR  172.400. 

49  CFR  173.312(e)(1) 


Nature  of  exemption  thereof 


49  CFR  172.101,173.62 
and  176.83. 


49  CFR  174.67  (i)+(j) 


49  CFR  174.67  (0+<j), 
177.834(i)(3). 


49  CFR  173.304 


49  CFR  174.67  (i)+(i) 


49  CFR  173.302(a), 
173.304(a)(d),  175.3. 


To  manufacture,  mark  and  seH  norvDOT  specifica- 
tion full  renxjvable  head  salvage  cylinders  of  3'/fe 
gallon  capacity  for  over  packing  damaged  or  leak- 
ing packages  of  latXKatory  size  gas  t)otttes  of 
pressurized  arxl  non-pressurized  hazardous  mate- 
rial (Mode  2.) 

To  authorize  the  manufacture,  mark  and  sell  of  non- 
DOT  specification  cylinders  for  transporting  com- 
pressed gas  in  automatic  fire  extinguisher  system 
in  the  cargo  area  of  Boeing  777  aircraft  (Modes  4.  . 
5.) 

To  authorize  the  transportation  of  buk  quantities  of 
comtxjsttt)le  liquid.  Class  3.  8  and  Dlviskm  2.3 
nnatenals  in  non-DOT  specification  polyethylene 
portable  tanks  (Mode  4.) 

To  authorize  use  of  a  limited  number  of  DOT  Specl- 
ficatk>n  5P  drums  for  the  shipment  of  ethylene 
oxide.  Division  2.3,  beyond  the  October  1,  1993 
compliance  date  for  poison  inhalation  packagings 
(Modes  1 ,  2.  and  3.) 

To  authorize  chlorine  filled  tank  cars  to  remain  at- 
tached during  unloading  without  the  physical  pres- 
I     ence  of  an  unloader  (Mode  2.) 

To  authorize  a  one-time  shipment  of  two  tank  cars 
112J340W  arxJ  105J400W  which  are  overdue  for 
valve  testing  containing  resklue  of  Ik^uefied  petro- 
leum gas.  Division  2.1  (Mode  2.) 

To  autfiorize  chkxine  filled  tank  cars  to  remain  cor>- 
nected  during  untoading  without  the  physical  pres- 
ence of  an  unloader  (Mode  2.) 

To  authorize  chlorine  filled  tank  cars  to  remain  con- 
nected during  unkiading  without  tt>e  physical  pres- 
ence of  an  unloader  (Mode  2.) 

To  authorize  the  shipment  of  a  DOT  111A100W2 
tank  car  whnh  is  overdue  for  tank  and  safety 
valve  test  containing  reskjue  of  sulfuric  ackj.  Class 
8  (Mode  2.) 

To  auttxHize  the  manufacture,  mark  and  sale  of  spe- 
cially-designed composite  type  packaging  for  ship- 
ment of  small  quantities  of  various  flammat)le,  cor- 
rosive, oxidizers,  poison  B  liqukjs  and  solids  to  be 
shipped  without  labels  (Modes  1 .  2,  and  4.) 

To  auttwrize  tt»  shipment  of  a  DOT  Specification 
111A100W3  tank  car  containing  molten  sulphur 
which  was  involved  In  a  fire  (Mode  2.) 

To  authorize  ttie  shipment  of  exptosives.  l>lasting. 
Type  E  (1.5D)  in  IM-102  portat)le  tank  containers 
stowed  bek>w  deck  on  cargo  vessels  dedk:ated  to 
ttie  shipment  of  exptosive  (Modes  1  and  3.) 

To  authorize  ct>kxir)e  filled  tank  cars  to  remain  con- 
nected during  untoading  witfxxjt  the  physk:al  pres- 
ence of  an  urUoader  (Mode  2.) 

To  authorize  chlorine  filled  tank  cars  and  cargo 
tanks  to  remain  connected  during  unk>ading  with- 
out the  ptiyswal  presence  of  an  unloader  (Mode 
2.) 

To  authorize  ttie  use  of  DOT  Specification  5A/ 
UN1A1  drum  for  the  shipment  of  dichkxosllane 
classed  as  Divisk>n  2.3  (Modes  1  and  3.) 

To  authorize  chlorine  filled  tank  cars  to  remain  con- 
nected during  unloading  witfxxit  the  physk:al  pres- 
ence of  an  untoader  (Mode  l .) 

To  authorize  the  manufacture,  mark  and  sell  of  non- 
DOT  specifkation  fiber  reinforced  plastk;  full  com- 
posite cylinders  designed  in  accordarx^  with 
DOT-FRP-1  standard  for  use  in  transporting  var- 
kms  comnwdities  classed  as  Division  2. 1  and  2.2 
(Modes  1 ,  2,  3.  4,  and  5.) 
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New  Exemptions— Continued 


Applicatk)n 


11008-N 


11009-N 


11020-N 


11023-N 


11024-N 


Exemptkm  No. 


IX)T-E  11008 


DOT-E  11009 


DOT-E  11020 


DOT-E  11023 


DOT-E  11024 


n026-N  'DOT-E  11026 


11037-N 


11065-N 


11077-N 


1109^-N 


DOT-E  11037 


Applicant 


DOT-E  11065 
DOT-E  11077 


li 


DOT-E  11093 


Jupiter  Chemicals,  Inc.. 
Houston.  TX. 


A.E.  Staley  Manufacturing 
Company.  Decatur,  IL. 


HCI  Advance  Chemical 

Distributors.  Inc., 

Catoosa.  OK. 
City  of  Houston.  Houston. 

TX. 

CITGO  Petroleum  Cor- 

poratk>n.  Lake  Charies. 

LA. 
Elf  Atochem  North  Amer- 

k:an  Inc..  Philadelphia. 

PA. 

Rohm  &  Haas  Company, 
Bristol,  PA. 


City  of  Cincinr«li/Depart- 
nr>ent  of  Sewers,  Cin- 
cinnati, OH. 

U.S.  Department  of  De- 
fense, Falls  Church.  VA. 


Regulation(s)  affected 


CP  Rail  (Canadian  Pacific 
Limited).  Montreal,  Que- 
bec, CN. 


49  CFR  173.29(a)(c)(2)  .. 


49  CFR  173.29(a)(c)(2) 


49  CFR  174.67  (i)  and  (j) 


49  CFR  174.67(1)  and  (j) 


49  CFR  174.67(1)  and  (j) 


49  CFR  173.29(a)(c)(2)  .. 


49  CFR  172.101 


Nature  of  exemption  thereof 


49  CFR  173.67(1)  and  (j) 


49  CFR  173.226(b)  and 
173.227(b). 


49  CFR  172.704(c)(2) 


To  aiAhorize  a  one-time  shipment  of  a  DOT  Speci- 
fication 111A100W3  tank  car.  containing  a  chlo- 
rine residue,  which  is  overdue  for  valve  testina 
(Mode  2.)  ^ 

To  authorize  a  one-time  shipment  of  a  DOT  Speci- 
fication 105A500W  tank  car.  containing  a  chlorine 
resklue.  whch  is  overdue  for  valve  testing  (Mode 

To  authorize  chtorine  filled  tank  cars  to  remain  at- 
tached during  untoading  without  the  phys«al  pres- 
ence of  an  untoader  (Mode  2.) 

To  authorize  chtonne  filled  tank  cars  to  remain  at- 
tached during  untoading  without  the  physical  pres- 
ence of  an  untoader  (Mode  2.) 

To  authorize  chtorine  filled  tank  cars  to  remain  at- 
tached during  untoading  without  the  physical  pres- 
ence of  an  untoader  (Mode  2.) 

To  authorize  a  one-time  shipment  of  a  DOT  speci- 
ficatton  ACFX 19034  tank  car.  containing  a  chto- 
rine restoue,  which  Is  overdue  for  inspection 
(Mode  2.) 

To  authorize  maneb  stabilized  or  maneb  prepara- 
ttons.  stabilized.  Dtviston  4.3,  UN  2968  to  be 
shipped  as  essentially  nonreguteted  for  domestic 
transportatton  (Modes  l,  2,  3,  4,  and  5.) 

To  authorize  chtorine  fiHed  tank  cars  to  remain  con- 
nected dunng  untoading  without  the  physical  pres- 
ence of  an  untoader  (Mode  2.) 

To  aMwrize  shipment  in  exclusive  use  vehicles,  of 
methylhydrazine  in  55  galton  UN  lAl  stainless 
steel  drums  and  Nitric  ackl  in  55  galton  UN  1B1 
aluminum  drums  wtiich  deviate  from  the  required 
wall  thtokness.  secondary  cap  seal  and  overpack 
requirements  for  Group  I  Hazard  Zone  A  &  B  ma- 
terials (Mode  1.) 

To  extend  the  training  program  required  under  49 
CFR  172.704(c)(2)  for  train  crew  emptoyees  who 
transport  hazardous  materials  in  CP  rail-owned 
vehtoles  from  once  every  two  years  to  once  every 
three  years  (Mode  2.) 


Emergency  Exemptions 


Appication  No. 


EE6614-X 


EE6769-X 


EE7616-X 


EETBT^X 


EE7943-X 


EE8273-P 


Exemptkjn  t^. 


DOT-E6614 


DOT-E  6769 


DOT-E  7616 


Appltoant 


DOT-E  7879 


OOT-E7943 


DOT-E  8273 


Mk)-Stat8  Chemtoal  & 
Supply  Corp.  Indianap- 
olis, IN. 

E.I.  du  Pont  de  Nemours 
&  Company.  Inc.  Wil- 
mington. DE. 

minois  Central  Railroad 
Homewood,  IL. 


HalHtxjrton  Logging  Serv- 
ices. Inc.  Houston.TX. 

Patterson  LatxKatories, 
Inc.  (Patterson  West) 
Ptioenix,  AZ. 

Takata  Moses  Lake,  Inc. 
Moses  Lake.  WA. 


Regutatton(s)  affected 


49  CFR  173.245, 
173.263(a)(28)and 
173.277(a)(6). 

49  CFR  173.314,  173.315 


49  CFR  172.200(a), 
172.204(a).  172.204(d), 
174.12.  174.24(a), 
174.25(b)(2).  174.3. 

49  CFR  173.246.  175.3, 
178.42. 

49  CFR  173.263(a)(l5), 

173.272(c), 

173.272(0(12), 

173^77(a)(l). 
49  CFR  171.11  (see 

paragraph  8.d.), 

173.153,  173.154, 

175.3. 


Nature  of  exemption  thereof 


Authorizes  the  use  of  non-DOT  specifk:ation  poly- 
ethylene boWes,  packed  inside  a  high  density 
polyethylene  box  for  transportation  of  certain  cor- 
rosive lk)uds  (mode  1). 

Authorizes  the  transport  of  trifluromethane  in  DOT 
speciftoatton  tank  cars  and  cargo  tanks  (rrrodes  1 
2). 

Auttiorizes  the  earner  to  certify  the  shipping  paper 
on  t)ehalf  of  the  shipper  when  transporting  haz- 
ardous materials  by  rail  (mode  2). 

Authorizes  the  shipment  of  bromine  tnfluoride  in 
non-DOT  specifications  seamless  cylinders 
(nxxles  1,2,  3,4). 

AuttKXizes  ttie  shipment  of  corrosive  liqukJs  in  fiber- 
board  boxes  complying  with  DOT  speaficalion 
12B  except  for  handtxjies  in  top  flaps  (rrxxje  1 ). 

To  become  a  party  to  exemptton  8273  (modes  l .  2. 
3.4). 
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Application  No. 


EE8582-X 

EE8723-X 

EE9275-P 
EE9332-X 


EE9723-P 

EE10094-X 

EEl014a-X 

EE10247-P 
EE10297-X 

EE10529-X 
EE10992-N 

EE11000-N 
EE  11001-N 

EE  11002-N 

EE  11010-N 
EE  11011-N 

EE  11015-N 


Exemption  No. 


DOT-E8582 

DOT-E  8723 

DOT-E  9275 
DOT-E  9332 


DOT-E  9723 
DOT-E  10094 
DOT-E  10143 

DOT-E  10247 
DOT-E  10297 

DOT-E  10529 


Applicant 


Metro-North  Commuter 
Railroad  Company, 
New  York,  NY. 

Alaska-Pacific  Powder 
Company,  Anchorage, 
AK. 

Sanofi  Beaute,  Inc.,  Edi- 
son, NJ. 

Johnson  Matthey  Com- 
pany, West  Chester, 
PA. 


Environmental  Transport 
Systems,  Jamestown, 
ND. 

Arcadian  Corporatkjn, 
Memphis,  TN. 

Eurocom  Imports,  Inc., 
Dallas,  TX. 


G.C.  Industries,  Inc.,  Fre- 
mont, CA. 

Tropigas  De  Puerto  Rico, 
Inc.,  San  Juan,  PR. 


LNO,  Inc.,  Oceanside,  NY 


DOT-E  10992      Domino  Sugar  Corpora- 
tion, New  York.  NY. 


DOT-E  11000 


DOT-E-11001 


DOT-E-11002 


DOT-E-11010 


DOT-E-11011 


DOT-E-11015 


Regulatk>n(s)  affected 


Aeropres  Corporation, 
Shreveport,  LA. 

Air  Products  and  Chemi- 
cals, Incorporated,  Al- 
lentown,  PA. 


Airstech  Chemical  Cor- 
poration, Pittsburgh,  PA. 


Hickson  Timber  Products 
Ltd.,  Murrysville,  PA. 


Arco  Alaska,  Incor- 
porated, Pasadena,  CA. 


Vuk:an  Chemk:al  Com- 
pany, Wichita,  KS. 


49  CFR  Parts  100-177 


49CFR  172.101, 
173.1 14a{h)(3), 
173.154. 176.415. 
176.83. 

49  CFR  Parts  100-199 

49  CFR  172.101, 
173.150. 175.3. 


49  CFR  177.848(b) 


49  CFR  173.154(a)(17) 


49  CFR  173.306(a), 
178.33a. 


49  CFR  173.4 


49  CFR  173.34(L)  (1), 
(2),  (3),  175.30,  Part 
107  Appendix  B. 

49  CFR  173.302,  175'.3 


49  CFR  173.31(a)(5) 


49  CFR  173.314  Table 


49  CFR  173.67(k); 
174.9(b). 


49  CFR  173.67(k), 
174.9(b). 


49  CFR  173.243(c) 


49  CFR  1 73.31  (n), 
173.315(h),  173.315(1), 
178.245-1,  178.245-4 
and  178-245-5. 

49  CFR  173.31(b)(3), 
179.100-12,  179.100- 
13  and  179.102-2. 


Nature  of  exemptnn  thereof 


Authorizes  the  transport  of  railway  track  torpedoes 
and  fusees  packed  in  metal  kits  in  motor  vehwies 
by  railroad  maintenance  crews  as  nonregulated 
rail  carrier  equipment  (mode  l). 

Authorizes  the  use  of  non-DOT  specification  motor 
vehicles  for  bulk  shipnwnt  of  certain  blasting 
agents  (modes  l ,  2). 

To  become  a  party  to  exemption  9275  (modes  i .  2. 
3,  4,  5). 

Authorizes  the  transport  of  a  solkl  explosive  dis- 
solved in  an  ammonia  solution  as  a  flammable 
sdkl  in  DOT  Specification  34  polyethylene  con- 
tainers or  DOT  Specificatron  3E  polyethylene  bot- 
tles, packed  in  DOT  Specifkation  15A  wooden 
boxes  (modes  1 ,  2,  3). 

To  become  a  party  to  exemptton  9723  (mode  i). 


Authorizes  the  transportation  of  ammonium  nitrate 
solution  in  DOT  Specifkation  111A100W1  lined 
and  insulated  tank  car  tanks  (mode  2). 

Authorizes  ttie  transport  of  certain  hazardous  mate- 
rials in  a  container  conforming  with  DOT  Speci- 
fk:ation  2Q  exception  for  size  and  marking 
(nrKXJes  1 ,  2). 

To  become  a  party  to  exemption  10247  (modes  1 
2,4). 

To  authorize  the  rebuilding  and  sale  of  DOT  Speci- 
ficatwn  4B,  4BA  and  4BW  cylinders  in  accord- 
ance with  specification  prescribed  procedures 
(modes  1,2.3,4,5). 

Authorizes  the  use  of  non-DOT  specification  con- 
tainers described  as  hermetically  sealed  electron 
tube  devices  (modes  1 ,  2,  3,  4,  5). 

To  authorize  the  shipment  of  DOT  specifkation 
tank  cars,  containing  non-hazardous  materials, 
meeting  all  DOT  requirenients  except  that  the 
tank  cars  are  not  equipped  with  coupler  vertk:al 
restraint  systems  (mode  2). 

To  authorize  the  transportatksn  in  commerce  of  a 
Division  2.1  material  in  DOT  Specification 
112J340W(mode2). 

To  authorize  the  shipment  of  a  DOT  Specification 
111A60ALW1  tank  car,  containing  acetk:  ackJ,  a 
class  8  material,  meeting  all  DOT  requirements 
except  that  the  tank  car  has  defective  interior 
heater  coils  (mode  2). 

To  authorize  ttie  shipment  of  a  DOT  Specification 
111A100W1  tank  car,  containing  phenol,  a  divi- 
sion 6.1  material,  meeting  all  DOT  requirements 
except  that  the  tank  car  has  defective  interior 
heater  coils  (mode  2). 

To  authorize  the  transportatk>n  in  commerce  of  Di- 
vision 6.1  liquid  in  a  DOT  Specif katkxi  57  port- 
able tank  whk:h  meets  the  UN  criteria  for  a  "pro- 
tected" 31 A  metal  IBC  (modes  1,  2,  3). 

To  authorize  the  one-time  shipment  for  transpor- 
tation in  commerce  of  a  nonflammable  liquefied 
compressed  gas  in  a  non-DOT  specification 
ASME  Code  "U"  stamped  portable  tank  (mode 
3). 

To  authorize  the  transportation  in  commerce  of  a 
DOT  Specifeation  105A50OW  tank  car,  contain- 
ing a  Divisk>n  2.3  material  meeting  all  DOT  re- 
quirements except  that  the  tank  car  has  a  defec- 
tive safety  relief  valve  and  chlorine  "C"  kit  at- 
tached (rriode  2). 
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Applicatkm  No. 


EE11016-N 


EE11017-N 


Exemptkm  tvk). 


DOT-E-11016 


DOT-E-11017 


Applk:ant 


EE11018-N         DOT-E  11018 


EE11019-N 


EE  11028-N 


EE11030-N 


EE  11035-N 


DOT-E  11019 


DOT-E  11028 


DOT-E  11030 


DOT-E  11035 


EE11038-^>J 


EE11039-N 


EE1104O-N 


EE  11041-N 


EE11049-N 


DOT-E  11038 


Sun  Refining  and  Market- 
ing Company,  Philadel- 
phia. PA. 


Olin  Corporation,  Stanv 
ford.  CT. 


United  States  Rail  Serv- 
ices, San  Francisco, 
CA. 


Occidental  Chemkal  Cor- 
poratkxi.  Dallas,  TX. 


AlHed  Signal  Incor- 
porated. Morristown,  NJ. 


Urwon  Tank  Car  Com- 
pany. East  Chkago,  IN. 


OrvTranck  Raitoar  Serv- 
ces,  Incorporated, 
Houston,  TX. 


Mallard  Transportatron 
Company.  Tulsa,  OK. 


R6gutertk>n(s)  affected 


49  CFR  Parts  106,  107 
and  171-180. 


49  CFR  173.29(c)(2), 
173.31(b)(3),  179.100- 
12(c),  179.100-13  and 
179.102*2. 


49  CFR  173.31(a)(7)  and 
179.100-16. 


49  CFR  173.29(c)(2), 
173.31(b)(3),  179.100- 
12(c),  179.100-13  and 
179.102-2. 


49  CFR  173.29(c)(2). 
173.31(b)(3),  179.100- 
12(c).  and  179.100-13. 


49  CFR  173.24(b) 


POT-E  1 1039      Merichem  Company, 
Houston,  TX. 


DOT-E  11040 


DOT-E  11041 


DOT-E  11049 


Sun  Refining  arxl  Market- 
ing Company,  Philadel- 
phia, PA. 


Aerojet  Propulsion  Divi- 
sion, (APD)  Sac- 
ramento, CA. 


Stolt-Haven.  Incorporated, 
Perth  Amboy,  NJ. 


49  CFR  173.24(a), 
173.29(c)(2), 
173.31(a)(1).  179.201- 
1  and  179.200-18(3). 


49  CFR  173.31(a)(7)  and 
179.100-16. 


49  CFR  173.67(k)  and 
174.9(b). 


49  CFR  173.67(k)and 
1.74.9(b). 


49  CFR  173.124(a)(1)(i) 


49  CFR  173.31(a) 


Nature  of  exemption  thereof 


To  autt>orize  the  transportatwn  in  commerce  of  a 
DOT  Specificatkxi  1 1 1 A10OW1  tank  car,  contain- 
ing xylene,  a  Class  3  material,  n>eeting  all  DOT 
requirements  except  that  the  tank  car  has  defec- 
tive interior  heater  coils  (mode  2). 

To  authorize  the  transportation  in  commerce  of  a 
DOT  Specifkatkxi  105A50OW  tank  car,  contain- 
ing a  Diviskxi  2.3  material,  meeting  all  DOT  re- 
quirements except  that  the  tank  car  has  a  defec- 
tive safety  relief  valve  and  chtorine  "C"  kit  at- 
tached (mode  2). 

To  authorize  the  transportatkm  in  commerce  of  cer- 
tain DOT  Class  112  tank  cars,  containing  Ik^ue- 
fied  petroteum  gas  and  Ammonia,  anhydrous,  liq- 
ukj,  meet  all  DOT  requirements  except  that  the 
tank  cars  have  air  brake  equipnient  support  at- 
tachment wekted  directly  to  the  tank  shell  (mode 
2). 

To  authorize  the  transportation  in  commerce  of  a 
DOT  Spectficatron  105A500W  tank  car,  contain- 
ing a  Diviskin  2.3  material,  meeting  all  DOT  re- 
quirements except  that  the  tank  car  has  a  defec- 
tive safety  relief  valve  and  chtorine  "C"  kit  at- 
tached (mode  2). 

To  authorize  the  transportation  in  commerce  of  a 
DOT  Specification  1125400W  tank  car.  contain- 
ing a  Class  8  material,  meeting  all  DOT  require- 
ments except  that  the  tank  car  has  a  defective 
safety  relief  valve  wh«h  is  equipped  with  a  chlo- 
rine "C*"  kit  (nrxxJe  2). 

To  authorize  the  transportation  of  a  DOT  Specifica- 
tion 111A100W&  tank  car,  containing  a  Class  8 
material,  whk:h  does  not  meet  the  minimum  shell 
thk*ness  due  to  corroston  of  ttie  tank  shell 
(mode  2). 

To  authorize  the  transportatton  in  commerce  of  a 
DOT  Specification  111A100W3  tank  car,  contain- 
ing a  resklual  anxHint  of  a  Class  3  material, 
vi^ich  has  the  safety  rebel  valve  broken  from  the 
tank  shell  due  to  shifting  of  the  tank  car  jacket 
(nfxxJe2). 

To  authorize  the  transportation  of  certain  DOT 
Class  112  tank  cars,  containing  butane,  meeting 
all  DOT  requirements  except  that  the  tank  cars 
have  air  brake  equipment  support  attachment 
welded  directly  to  the  Unk  shell  (mode  2). 

To  authorize  ttie  transpo^tkjn  of  a  DOT  Specifica- 
tion 111A100W1  tank  car,  containing  a  residue  of 
Class  8  material,  meeting  all  DOT  requirements 
except  that  the  tank  car  has  defective  intertor 
heater  coils  (nrxxte  2). 

To  authorize  the  transportatkjn  of  a  DOT  Specifica- 
tion 111A100W1  tank  car,  containing  a  residual 
amount  of  toluene,  a  class  3  material,  meeting  all 
DOT  requirements  except  that  the  tank  car  has 
defective  interior  heater  coils  (mode  2). 

To  authorize  the  transportation  in  commerce  of  a 
Class  9  material  (aqueous  solution  containing  not 
more  ttian  12%  amnxwium  percWorate.  0.5% 
nitroguandine  and  50  ppm  of  (RDX)  in  cargo 
tanks  (ax>de  1). 

To  authorize  the  transportation  in  commerce  of  two 
DOT  Specification  IIIAIOOWI  tank  cars,  con- 
taining combustible  IkjukJs.  n.o.s.  and  flammable 
liquids,  n.o.s.  (mode  2). 
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Application  No. 


EE  11051-N 


Exemption  No. 


EE11061-N 


EE11063-N 


EE  11066-N 


EE11071-N 


EE  11072-N 


EE  11073-N 


EE  11076-N 


DOT-E  11051 


DOT-E  11061 


DOT-E  11063 


EE  11092-N 


EE  11094-N 


EE11095-N 


EE11101-N 


DOT-E  11066 


DOT-E  11071 


DOT-E  11072 


DOT-E  11073 


DOT-E  11076 


EE  11108-N 


DOT-E  11092 


DOT-E  11094 


DOT-E  11095 


DOT-E  11101 


DOT-E  11108 


Applicant 


GLNX  Corporation  The 
Woodlands,  TX. 


ICI.  Forest  Products  Divi- 
sion, Montreal,  Quet)ec, 
CN. 

United  Parcel  Service  of 
America,  Inc.  (UPS), 
Atlanta,  GA. 


5CM  Chemicals  Incor- 
porated, Baltimore,  MD. 


Riedel  Environmental 
Services,  Inc.,  Portland, 
OR. 


U.S.  Department  of  De- 
fense, Washington,  DC. 


E.I.  du  Pont  de  Nemours 
and  Company,  Inc., 
Wilmington,  DE. 

National  Agricultural 
Chemicals  Association 
(NACA).  Washington. 
DC. 


Merichem  Company, 
Houston,  TX. 


Rhone-Poulenc,  Inc., 
Shellon.  CT. 


Westvaco  Corporation, 
New  York,  NY. 


Albright  &  Wilson  Ameri- 
cas, Richmond.  VA. 


Sun  Refining  and  Market- 
ing Conr)pany,  Philadel- 
phia, PA. 


Regulation(s)  affected 


49CFR  173.31(a)(7)  and 
179.100-16. 


49CFR  173.31(b)(3); 
179.100-12(0); 
179.100-13;  and, 
179.102-2. 

49CFR  1712, 
172.200(a).  172.203(a) 
172.204(a).  172.302(c), 
174.3,  175.30(a)(2), 
177.801,  177.818(b)  & 
(b);  Part  107,  Subpart 
B,  Appendix  B. 

49  CFR  173.31(b)(3); 
179.100-12(0); 
179.100-13;  and. 
179.102-2. 

49  CFR  Parts  171.  172. 
173  and  177. 


49  CFR  172.102(C)(3) 
Special  Provision  B14 
and  B74;  arvJ, 
179.101-1. 

49  CFR  Part  107,  Appen- 
dix B  to  Subpart  B; 
171.14(b)(4)(i). 


49  CFR  173.67(k). 
174.9(b). 


49  CFR  173.21(b)(1); 
174.47(b). 


49  CFR  173.29(c)(2). 
173.31(b)(3),  179-100- 
12(c)  and.  179.100-13. 


49  CFR  172.102(c)(2) 
Special  Provision  B32. 


49  CFR  173.67(k), 
174.9(b). 


Nature  of  exemption  thereof 


To  authorize  the  transportation  of  certain  DOT 
Class  112  tank  cars  containing  liquefied  petro- 
leum gas  and  conforming  with  all  of  the  applica- 
ble requirements  for  such  cars  except  that  the 
tank  cars  have  air  brake  equipment  support  at- 
tachments welded  directly  to  the  tank  shell  (nxxJe 
2). 

To  authorize  the  transportation  in  commerce  of  a 
DOT  (mode  2). 


To  authorize  the  offering  and  acceptance  of  hazard- 
ous materials  for  transportation,  and  \he  transpor- 
tation of  hazardous  materials  by  aircraft  and  by 
motor  vehkJie  and  rail  freight  incident  to  transpor- 
tation by  aircraft,  when  the  hazardous  materials 
are  certified  on  a  shipping  paper  by  a  shipper's 
certification  containing  certain  wording  (modes  1 
2.  4,  5). 

To  authorize  the  shipment  of  a  DOT  Specification 
105A500W  tank  car,  containing  a  Division  2.3 
material,  meeting  all  DOT  requirements  except 
that  the  tank  car  has  a  defective  Ik^ukl  valve 
lange  and  chlorine  "C"  kit  attached  (mode  2). 

To  auttwrize  the  transportation  in  commerce  of 
waste  hazardous  materials  in  certain  non-DOT 
specification  strong  leak-proof  metal,  plastk:,  or 
lined  wood  non-bulk  packagings  suitable  for  the 
liquids  or  solids  to  be  transported  (mode  1). 

To  authorize  the  transportation  in  commerce  of  ex- 
plosive materials  containing  white  phosphoms  of 
=Class  1,  Compatibility  Group  H  stored  in  ship- 
tx)rne  steel  barges  instead  of  stored  in  steel  port- 
abie  magazines  or  freight  containers  (mode  3). 

To  auttiorize  the  transportation  of  chlorosulfonic 
acid  DOT  Class  1125  tank  cars  constructed  of 
ASTM  204-70,  Type  304L  stainless  steel, 
equipped  with  full  head  shields  (mode  2). 

To  autfx)rize  the  transportation  in  commerce  of  ag- 
ricultural chemicals  in  packagings,  authorized  by 
49  CFR  Part  173  that  were  packaged  prior  to 
June  1 ,  1993,  and  that  have  been  mari<ed  and  la- 
beled in  accordance  with  the  applkatile  require- 
ments of  49  CFR  Part  173.  Subparts  D  and  E, 
required  and  auttwrized  prior  to  October  1,  1993 
(modes  1.  2). 

To  authorize  the  shipment  of  a  DOT  Specification 
1 1 1 100W1  tank  car,  containing  a  resklual  amount 
of  a  Class  8  material,  nieeting  all  DOT  require- 
ments except  ttiat  the  tank  car  has  defective  inte- 
rior heater  coils  (mode  2). 

To  authorize  the  transportation  of  a  DOT  Specifica- 
tion 105A500W  tank  car  with  a  safety  relief  valve, 
equipped  with  a  chtorine  "C"  kit  for  the  transpor- 
tation of  sulfur  dioxkje  (mode  2). 

To  authorize  the  shipment  of  a  DOT  Specification 
105A500W  tank  car,  containing  a  Diviswn  2.3 
material,  meeting  all  DOT  requirements  except 
that  the  tank  car  has  a  defective  safety  relief 
valve  and  chtorine  "C"  kit  attached  (mode  2). 

To  authorize  the  shipment  of  two  (2)  Class  8  mate- 
rials, phosphorus  oxychtoride  and  phosphorus  tri- 
chloride, which  are  also  poisonous  by  inhalation 
in  seven  (7)  insulated  DOT  Specification  MC  312 
cargo  tank  motor  vehicles  having  design  pres- 
sures of  at  least  35  psig  (mode  1). 

To  authorize  the  shipment  of  DOT  Specification 
111A100W1  tank  cars,  containing  Naphtha,  a 
Class  3  material,  meeting  all  DOT  requirements 
except  that  the  tank  cars  has  defective  interior 
heater  coils  (mode  2). 
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Application  No. 


EE  11112-N 


EE  11113-N 


EE  11119-N 

EE11119-P 
EE1111&-P 
EE11123-N 


EE11124-N 


EE11125-N 


EE11128-N 


EE  11129-N 


EE  1113&-N 


EE  11142-N 


EE  1114&-N 


EE  11150-N 


Exemption  No. 


DOT-E  11112 


DOT-E  11113 


DOT-E  11119 

DOT-E  11119 
DOT-E  11119 
DOT-E  11123 


DOT-E  11124 


DOT-E  11125 


X)T-E  11128 


bOT-E  11129 


DOT-E  11139 


DOT-E  11142 


? 


DOT-E  11145 


DOT-E  11150 


Applicant 


Laidlaw  Environmental 
Servwes.  Inc..  Colunv 
bia.SC. 

FMC  Corporation,  Phila- 
delphia, PA. 


U.S.  Chemk:al  and  Plas- 
tk»  Co.,  Inc.,  Canton, 
OH. 


The  Morton  Paint  Corrv 
pany.  Canton,  OH. 

Catalyst  Systems,  Inc., 
Gnadenhutten,  OH. 

Dyno  Not)el,  Incor- 
porated, Salt  Lake  City, 
UT. 


Canadian  National  Rail- 
way Company,  Mon- 
treal, Quebec,  CN. 


Rhone-Poulenc  Basic 
Chemical  Company, 
Shelton,  CT. 


Gabriel  Chemicals  Inc., 
Houston,  TX. 


Trinity  Industries  Leasing 
Company,  Chk:ago 
Heights.  IL. 


Alaska  Pacific  Powder 
Company.  Anchorage. 
AK. 


Gabriel  Chemicals,  Inc., 
Houston,  TX. 


LaRoche  Chemicals,  In- 
corporated, Baton 
Rouge',  LA. 


Maine  State  Ferr  Servrce. 
Rockland.  ME. 


Regulation(s)  affected 


49  CFR  Parts  171.  172. 
173,  and  177  with  ex- 
ceptions. 

49  CFR  172.102  Special 
Provision  Bf  4. 


49  CFR  173.152 


49  CFR  173.152 
49  CFR  173.152 


49  CFR  Part  107,  Appen- 
dix B(1)  and 
171.14(b)(4)(i). 


49  CFR  172.704(c)(2) 


49  CFR  172.103  Special 
Revision  B74. 


49  CFR  172.102(c)(3) 
Special  Provision  B32. 


49  CFR  173.29(b)(2), 
173.31(a). 


49  CFR  173.62,  Part  107 
Appendix  B(1), 
172.301(c).  175.320(a). 


49  CFR  173.29(c)(2), 
173.31(b)(3),  179.100- 
12(c)  and.  179.100-13. 


49  CFR  172.101 


Nature  of  exemptton  thereof 


To  authorize  the  transportatton  in  commerce  of 
waste  hazardous  materials  in  certain  non-DOT 
specification  strong  leak-proof  metal,  plastic,  or 
lined  wood  non-bulk  packaging  (nxxJe  1). 

To  authorize  the  transportation  in  commerce  of  a 
Class  8  material  meeting  the  definition  of  a  poi- 
son inhalation  material,  in  certain  DOT  Specifica- 
tion 1045300W  tank  cars  with  a  safety  relief  de- 
vice rate  at  25  percent  of  the  tank  test  pressure 
(mode  2). 

To  authorize  the  transportation  in  commerce  of  cer- 
tain organic  peroxides,  as  limited  quantities/com- 
modities when  the  inside  containers  do  not  ex- 
ceed 125  ml  for  liqukJs  and  500  g  for  solids 
(rrxxjes  1,  2). 

To  become  a  party  to  exemption  11119  (modes  1. 

To  become  a  party  to  exerrption  11119  (modes  1. 

To  authorizes  the  transportation  in  commerce  of 
certain  explosives  which  are  prepared  in  accord- 
ance with  the  Hazardous  Materials  Regulations  in 
effect  as  of  September  30,  1991  due  to  unfore- 
seen delays  in  receiving  approval  to  meet  the 
communication  criteria  required  by  Docket  HM- 
181  (modes  1,2,3). 

To  authorize  Canadian  based  employees  of  Cana- 
dian National  Railway  Co.,  wrho  are  engaged  in- 
frequent and  limited  transportation  of  hazardous 
materials  into  the  United  States,  to  be  trained 
and  receive  recurrent  training  every  three  years 
in  accordance  with  Part  9  of  the  Transportation  of 
Dangerous  Goods  (TGD)  Regulation  (mode  2). 

To  authorize  the  transportation  in  commerce  of  a 
Class  8  material  meeting  the  definition  of  a  poi- 
son inhalation  material,  in  certain  DOT  specifica- 
tion 1055300W  tank  cars  with  a  safety  relief  de- 
vice rated  at  2  percent  of  the  tank  test  pressure 
(mode  2). 

To  authorize  the  transportation  in  commerce  of 
chlorosulfonic  acid,  a  Class  8  material  whch  is 
poisonous  by  inhalation,  in  four  (4)  uninsulated 
DOT  Specification  MC  312  cargo  tank  motor  ve- 
hicles having  design  pressure  of  50  psig  (nx)de 

To  authorize  the  transportation  in  commerce  of  a 
DOT  Specification  IIIAIOOWI  tank  car.  contain- 
ing a  resklual  arrxxjnt  of  a  Class  3  material, 
meeting  in  all  DOT  requirements  except  that  the 
tank  shell  has  been  damaged  (nxxJe  2). 

To  authorize  the  transportation  in  commerce 
aboard  cargo  aircraft,  in  Alaska,  Explosives* 
blasting,  type  E.  Division  1.5D  which  are  de^ 
scnbed  in  49  CFR  Section  175.320  as  Blasting 
agent,  n  o.s  (mode  4). 

To  authorize  the  transportation  in  commerce  of  a 
Class  8  material  meeting  the  definition  of  a  poi- 
son inhalation  material  in  certain  DOT  Specifica- 
tion 1 12S340W  tank  cars  (mode  2). 

To  authorize  the  transportatkyi  in  commerce  of  a 
DOT  Specifkation  105A500W  tank  car,  contain- 
ing a  division  2.3  material,  meeting  all  DOT  re- 
quirements except  that  the  tank  car  has  a  defec- 
tive safety  relief  valve  and  chlonne  "C"  kit  at- 
tached (mode  2). 

To  auttiorize  the  transportation  in  commerce  of  liq- 
uefied petroleum  gas  in  DOT  Specification  cyl- 
inders,  secured   to   transport   vehicles   on-pas-     - 
senger  ferry  vessels,  whk;h  is  not  authorized  by 
the  regulations  (rrxxle  3). 
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Emergency  Exemptions— Continued 


Application  No. 


EE  11154-N 


EE11155-N 


Exemption  Na 


DOT-E  11154 


OOT-E  11155 


Applicant 


CSX  Transportation,  Inc., 
Jacksonville,  FL 


CP  Chemicals,  Incor- 
porated. Sumter.  SC. 


Regulation(s)  affected 


49  CFR  173.39(c)(2) 


Withdrawal  Exemptions 


Application 

No. 


7455-X 

7558-X 
7638-X 

8156-X 

8236-P 
875 1-X 

8870-X 


Exemption  No. 


89''6-X 

1(X)60-N 

10332-N 
1043&-N 

10597-X 

10675-M 

10701-P 
10741-N 


Applicant 


Austin  Powder  Company, 
Cleveland.  OH. 


Praxair,  Inc..  Dant»ury,  CT 


(aas  Tech.  Inc.  Indianap- 
olis. IN. 


Scott  Specialty  Gases, 
Inc.,  Plunristeadvfille,  PA. 


Daicei  Chemical  Indus- 
tries. Ltd.,  Hyogo-Ken 
671-16,  Japan. 

Delta  Tech  Service.  Inc., 
Martinex.  CA. 


Hach  Company.  Ames,  lA 


C^if  Mock  Company, 
Conroe.  TX. 


Ashland  Petroleum  Conv 
pany,  Ashland,  KY. 


ABB  Composites,  Inc.. 
Irvine  CA. 

U.S.  Department  of  De- 
fense, Falls  Church  VA. 


Jevic  Transportation,  Inc., 
Delanco,  NJ. 

Schering  Berlin  Polymers 
Inc.,  Dublin,  OH. 

Unwersrty  o(  Missoon-Co- 
lunnbia.  Columbia,  MO. 

Nortttem  Natural  Gas 
Company,  Houstwi,  TX. 


Regulation(s)  affected 


49  CFR  176.177(g). 
176.177(h),  176.177(n), 
176.177(q),  176.177(r), 
176.410(e). 

49  CFR  173.318(a)(1) 


49  CFR  173.316(a),  175.3 


49  CFR  173.121, 
173.302(a)(4), 
173.302(f), 
173.304(a)(1). 

49  CFR  171.11  (see  para- 
graph 8.d.),  173.153, 
173.154,  175.3. 

49  CFR  173.119(a), 
173.1 19(m),  173.245(a), 
173.263(a).  173.346(a). 
178.340-7,  178.343-5. 

49  CFR  172.101, 
173.286,  175.3. 


49  CFR  173.119, 

173.302(a)(1), 

173.304(a)(1). 

173.304(b)(1).  175.3. 

178.42. 
49  CFR  178.337-17, 

178.337-8(a)(1), 

178.337-9,  178.342- 

5(a).  Part  173,  Subpart 

D. 
49  CFR  173.301(h)  


49  CFR  173.22(a),  174.3, 
175.3,  176.3,  177.801. 


49  CFR  177.834(l)(2)(i) 


49  CFR  173.242,  173.244 


49  CFR  177.825(b):  Part 
107,  Appendix  B(1). 

49  CFR  178.36-2  thru 
178.36-18. 


Nature  of  exemptwn  ttiereof 


To  authorize  the  transportation  of  a  DOT  Specifk»- 
tk)n  105A300W  tank  car,  containing  a  class  3 
matenaJ,  which  does  not  fully  comply  with  all 
DOT  requirements  (mode  2). 

To  authorize  the  transportation  of  a  DOT  Specifica- 
twn  111A100W  tank  car,  containing  a  class  3 
material,  which  does  not  fully  comply  with  all 
DOT  requirements  (mode  2). 


Nature  of  exemption  thereof 


Authorizes  the  handling  and  stowage  of  expksive 
material  in  an  anchored  and  unmanned  barge. 
used  as  a  magazine  vessel  (mode  3). 

Authorizes  use  of  a  non-DOT  specification  portatjie 

tank,  for  transportation  of  certain  nonftamnrabte 

gases  (mode  1,  3). 
Authorizes  the  manufacture,  marking  and  sale  of 

DOT  Specification  4L  cylinders  for  transportation 

of    certain    nonflammat)le    compressed    gases 

(modes  1,  2,  3,  4). 
Authorizes  ttie  shipment  of  flammable  gases  in  DOT 

Specifteation  39  cytinders  up  to  225  cubk:  inches 

in  volume  (modes  1 ,  2). 

To  autfKtrize  transport  of  a  passive  restraint  system, 
and  of  the  inflator  therefor,  containing  a  class  B 
explosive  as  a  flammable  solid  (modes  1,  2,  3,  4). 

Authorizes  the  shipment  of  various  corrosive  waste 
Ik^uids  or  semi-solkte  in  norvDOT  spedication 
cargo  tanks  similar  to  DOT  Specifcation  MC-312 
except  kx  bottom  outlet  valve  variations  (nrxxJe  1). 

Authorizes  the  shipment  of  compatible  hazardous 
materials  of  various  classifications  packed  in  se|> 
arate  inskJe  receptacles  not  exceeding  8  fluid 
ounces  or  'A  pound  packed  inskte  a  strong  out- 
skJe  container,  labeled  according  to  the  highest 
order  of  hazard,  and  described  as  chemk:al  kit 
(modes  1.2.3,4.5). 

Authorizes  the  manufacture,  marking  and  sale  of 
non-DOT  specification  stainless  steel  cylinders  for 
transportation  of  nonflammabte  gases,  flarrvnatjie 
gases  or  ftammabte  Ik^ukjs  (modes  l,  3,  4). 

To  authorize  transportation  of  various  flammat)le  and 
combustible  liquids,  spilled  in  highway  incidents,  in 
a  modified  DOT  specif  cation  MC-331  tank  mount- 
ed on  a  tandem  axle  truck  (nrxxte  1). 

To  manufacture,  mark  and  sell  a  non-DOT  specifica- 
tion composite  pressure  vessel  for  shipment  of 
non-flammat)le  gas  (mode  1). 

To  auttK>rize  transportatKm  of  ammunitkm  for  Can- 
non with  sohd  projectile,  classed  as  Class  C  ex- 
plosive instead  of  Class  B  packaged  in  accord- 
ance with  DOD  procedures  (nrwdes  1 .  2,  3). 

Authorizes  the  shipment  of  flammat>le  liquids  and/or 
flammable  gases  m  temperature  controlled  equip- 
ment (mode  1). 

To  authorize  the  transportation  of  pyrophoric  liquids, 
n.o.s.  and  flammable  Ik^uids,  n.o.s.  in  non-DOT 
specificatwn  portable  tanks,  (nwdes  l ,  2). 

To  become  a  party  to  exemption  10701  (mode  l). 

To  authorize  the  use  of  a  non-DOT  specification  cyl- 
inder comparable  to  a  3AX  cylinder  for  use  trans- 
porting compressed  natural  gas  (mode  1). 
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Withdrawal  Exemptions— Continued 


Application 
No. 


10748-X 
10904-P 
10924-N 

1112Q-N 
11126-N 


Exemption  No. 


Applk^nt 


McGill  Specialized  Car- 
riers, Inc.,  Marietta,  GA. 

S.C.  Johnson  &  Son,  Inc., 
Racine,  Wl. 

BF  Goodrich  Company. 
Culver  City,  KY. 


The  Ensing-Brckford  (Com- 
pany, Simtxjry,  CT. 

Shaw,  Pittman.  Potts  & 
Trowbridge.  Washing- 
ton, DC. 


Regulation(s)  affected 


49  CFR  177.825(b)  and 
Part  107,  Appendix  B(1). 

49  CFR  173.136.173.137 
49  CFR  172.101   


Nature  of  exemption  thereof 


To  authorize  the  transport  of  radioactive  material; 
using  an  alternative  route  which  is  not  a  state  des- 
ignated route,  or  an  interstate  (mode  i). 

To  authorize  an  alternative  mechankal  type  test 
method  to  determine  con-osivity  and  specific  pack- 
aging group  (mode  1). 

To  authorize  the  transportation  of  nitrogen  trichloride 
in  DOT  DOT  3AA  one  liter  cylinders  enclosed  in- 
side a  piastre  bag  and  placed  inside  insulated  con- 
tainer having  ice  as  the  temperature  control  (mode 


II 


Denials 

9066-X    Request  by  Inflation  Systems, 
Inc.  LaGrange,  GA  to  authorize  the 
transportation  of  an  airbag  gas 
generator  as  flammable  solid  in  a  box 
constructed  of  single  wall  corrugated 
fiberboard  with  an  inside  styrofoam 
container  insert  for  shock  absorption 
denied  September  30,  1993. 

10715-N    Request  by  U.S.  Department 
of  Defense  Washington,  DC  to 
authorize  the  transportation  of  Class  B 
explosives  and  fireworks  as  part  of 
aircrew  survival  gear  denied  May  26, 
1993. 

10716-N    Request  by  The  West  India 
Rum  Refinery  Ltd.  Barbados,  West 
Indies  to  authorize  the  transportation 
of  various  distilled  spirits,  classed  as 
flammable  liquids,  in  non-DOT 
specification  stainless  steel  portable 
tanks  equipped  with  pressure  and 
vacuum  reUef  valves  denied  July  26 
1993. 

10726-N    Request  by  Metropolitan 
Water  District  of  Southern  California 
Los  Angeles,  CA  to  authorize  chlorine 
filled  cargo  tank  vehicles  contents  to 
be  unloaded  at  numerous  unloading 
points  denied  April  5,  1993. 

10816-N    Request  by  Electrical 
Rebuilders  Sitka,  AK  to  authorize  an 
additional  method  of  packaging  lead 
acid  batteries  for  use  in  bulk 
transportation  within  fi-eight 
containers  denied  May  24, 1993. 

10836-N    Request  by  Fibre  Drum 
Technical  Council  Washington,  DC  to 
authorize  the  manufacture,  mark  and 
sale  of  open-head  fiber  drums  not  to 
exceed  55  gallon  capacity  which  do 
not  meet  the  performance  oriented 
packaging  standards  required  under 
Docket  HN-181  for  the  shipment  of 
certain  lower  level  hazardous 
materials  denied  August  9, 1993. 


10871-N    Request  by  Gallery  Chemical 
Company  Gallery.  PA  to  authorize  the 
one-way,  one-time  transportation  of 
stainless  steel  pressure  vessels 
containing  varying  amounts  of  fused 
sodium  metal,  dangerous  when  wet 
denied  April  28, 1993. 
10953-N    Request  by  Air  Transport 
Association  of  America  Washington, 
DC  to  extend  the  life  of  DOT- 
Specification  3HT  cylinders  charged 
vdth  nitrogen  and  oxygen, 
compressed.  Division  2.2  utifized  as 
components  of  aircraft  systems  denied 
September  9, 1993. 
1 0999-N    Request  by  OE A ,  Inc.  Denver, 
CO  to  Authorization  certification 
Cylinders  containing  a  compressed 
gas  used  within  an  automotive  airbag 
inflator  system  to  be  exempt  fi-om  the 
burst  with  requirement  of  the  CGA 
pamphlet  S-1.1  referenced  in  section 
173.34(d)  denied  September  30,  1993. 
1 1 02  7-N    Request  by  Hoechst  Celanese 
Corporation  Charlotte,  NC  to 
authorize  the  use  of  non-insulated 
MC330  and  MC331  cargo  tanks  for 
transportation  of  sulfur  dioxide, 
classed  as  Division  2.3  denied  August 
26,  1993. 
1 1046-N    Request  by  Marsulex  Inc. 
North  York.  Ontario,  Canada  to 
authorize  the  transport  of  sulfur 
dioxide,  liquefied,  PIH,  Zone  C 
material,  classed  as  Division  2.3  in 
uninsulated  MC331  cargo  tanks 
denied  August  19, 1993. 
1 1047-N    Request  by  Cominco 
Fertilizers  (U.S.)  Inc.  Spokane,  WA  to 
authorize  the  transport  of  sulfur 
dioxide,  liquefied,  PIH,  Zone  C 
material,  classed  as  Division  2.3  in 
uninsulated  MC331  cargo  tanks 
denied  August  19, 1993. 
1 1068-N    Request  by  Ontario  Hydro 
Toronto,  Ontario,  Canada  to 
manufacture,  mark  and  sell  non-DOT 


specification  portable  tanks 
comparable  to  DOT  Specification  51 
except  the  inlet  and  outlet  openings 
are  located  at  the  side,  for  shipment 
of  hydrogen  sulfide,  liquefied,  classed 
as  Division  2.3  denied  September  2 
1993. 
11069-N  .  Request  by  Coulton  Chemical 
Corporation  Sylvania,  OH  to  authorize 
the  transport  of  sulfur  dioxide, 
liquefied,  PIH,  Zone  C  material, 
classed  as  Division  2.3  in  non- 
insulated  MC330  and  MC331  cargo 
tanks  denied  August  19, 1993. 
1 107»-N    Request  by  National  Tank 
Truck  Carriers,  Inc.  Alexandria.  VA  to 
authorize  the  transportation  of 
materials  which  are  poisonous  by 
inhalation  (FIH)  and  other  high  " 
hazard  materials  in  bulk  packagings 
denied  August  3, 1993. 
1 1083-N    Reqeust  by  Rhone-Poulenc 
Basic  Chemicals  Co.  Shelton,  (TT  to 
authorize  the  use  of  non-insulated 
MC312  cargo  tanks  for  transportation 
of  sulfur  trioxide,  uninhibited, 
(inhalation  hazard)  Class  8  denied 
August  19. 1993. 
1 1096-N    Request  by  Peridot 
Chemicals  (New  Jersey),  Inc.  Newark. 
NJ  to  authorize  the  transport  of  sulfur 
dioxide,  liquefied,  PIH,  zone  C 
material,  classed  as  Division  2.3  in 
non-insulated  MC331  cargo  tanks 
denied  August  20,  1993. 
1 1097-N    Request  by  K  &  S  Tank  Lines 
Inc.  Cooperhill,  TN  to  authorize  the 
transport  of  sulfur  dioxide,  liquefied. 
PTH,  zone  C  material,  classed  as 
Division  2.3  in  non-insulated  MC330 
and  MC331  cargo  tanks  denied 
August  20,  1993. 
IIIQO-N    Request  by  Rhone-Poulenc 
Basic  Chemicals  Co.  Shehon,  CT  to 
authorize  the  shipment  sulfur 
dioxide,  liquefied  in  fifteen  (15)  non- 
insulated  DOT  Specification  MC-331 
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cargo  tank  motor  vehicles  denied 
August  20, 1993. 

1 1 102-N     Request  by  Boliden 
Intertrade  Inc.  Atlanta,  GA  to 
authorize  the  shipment  of  sulfur 
dioxide,  liquefied  in  eight  (8)  non- 
insulated  DOT  Specification  MC-330 
MC-331  cargo  tank  motor  vehicles 
denied  August  20, 1993. 

11127-N    Request  by  U.S.  Department 
of  Defense  Falls  Church,  VA  to 
authorize  the  shipment  of 
ammunition  packaged  prior  to 
October  1, 1992,  which  is  marked, 
labeled  and  described  on  shipping 
papers  in  accordance  with  the 
regulations  in  effect  on  September  30, 
1991  denied  September  28, 1993. 

Issued  in  Washington,  DC,  on  January  30, 
1995. 

J.  Suzanne  Hedgepeth, 

Director.  Office  of  Exemptions  and  Approvals. 
|FR  Doc.  95-2729  Filed  2-6-95;  8:45  ami 
BILLUNG  COM  4»t»-«e-M 


International  Standards  on  the 
Transport  of  Radioactive  Materials; 
Public  Meeting 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  Department  of 
Transportation. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  a  public  meeting  to  discuss 
issues  to  be  considered  at  the 
International  Attunic  Energy  Agency 
(IAEA)  Standing  Advisory  Group  for  the 
Safe  Transport  of  Radioactive  Materials 


(SAGSTRAM]  meeting  to  be  held  March 
6-10, 1995  in  Vienna,  Austria. 
SAGSTRAM  is  a  meeting  of  the 
Competent  Authorities  from  Member 
States  held  annually  to  advise  the 
Secretariat  on  mafor  transportation 
issues  facing  the  radioactive  materials 
transportation  industry  and  to  plan  the 
IAEA  policies,  activities,  and  responses 
to  these  issues. 

DATES:  February  28.  1995  at  10:00  a.m. 
ADDRESSES:  Room  4436,  Nassif 
Building,  400  Seventh  Street  S.W., 
Washington,  D.C.  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Boyle,  Radioactive  Materials 
Branch,  Office  of  Hazardous  Materials 
Technology,  Research  and  Special 
Programs  Administration,  Department 
of  Transportation,  Washington,  DC. 
20590;  (202)  366^545. 
SUPPLEMENTARY  INFORMATION:  Several 
issues  will  be  discussed  at  the  public 
meeting  which  are  being  considered  by 
SAGSTRAM  at  its  March  6-10, 1995 
meeting  in  Vienna,  Austria.  Currently, 
SAGSTRAM's  agenda  centers  on 
resolving  the  issues  that  have  arisen 
during  L\EA's  latest  activities 
associated  with  the  planned  1996 
revision  of  the  regulations  governing  the 
safe  transport  of  radioactive  materials 
(Safety  Series  No.  6). 

The  major  issues  on  the  SAGSTRAM's 
agenda  are: 

1.  Review  and  approval  of  the  regulatory 
changes  proposed  by  the  Third  Technical 
Committee  Meeting  (TCM)  for  the  Revision  of 
the  IAEA  Regulations  for  the  Safe  Transport 
of  Radioactive  Materials  (TCM-405-4). 

2.  Review  and  approval  of  the  regulatory 
changes  resulting  from  the  recommendations 


made  by  the  International  Commission  on 
Radiological  Protection  (ICRP-60).  The 
propKjsed  changes  were  developed  by  TCM- 
800.3  and  reviewed  and  forroalized  by  TCM- 
405.4. 

3.  Review  and  approval  of  the  proposed 
regulatory  changes  for  packaging  high 
activity  radioactive  materials  and  large 
quantities  of  radioactive  materials 
transported  by  air.  The  proposed  changes 
were  developed  by  TCM-675.3  and  reviewed 
and  formalized  by  TCM-405.4.  This  agenda 
item  will  include  a  review  of  the  possible 
exemption  of  very  low  dispersible  material 
from  the  proposed  air  transport  packaging 
regulations. 

4.  Review  and  approval  of  research  topics 
brought  t)efore  the  IAEA  transportation 
division  for  consideration.  Proposed  topics 
include:  revision  of  the  Q-system,  use  of  non- 
ductible  materials  in  radioactive  materials 
packaging  (brittle  fracture),  use  of  bumup 
credit  for  spent  nuclear  fuel  packages,  and 
the  proper  use  and  maintenance  of  lIFj, 
overpacks. 

The  public  is  invited  to  attend 
without  prior  notification. 

Documents:  Copies  of  all  documents 
relating  to  the  issues  to  be  discussed  by 
SAGSTRAM  are  on  file  in  RSPAs 
Dockets  unit  (Nassif  Building,  Room 
8421)  and  may  be  viewed  Monday — 
Friday  from  8:00  ajn.  to  4:30  p.m. 
Documents  may  also  be  requested  by 
contacting  RSPA's  Dockets  Unit  at  (202) 
366-4453. 

Issued  in  Washington,  D.C.  on  February  2. 
1995. 

Alan  I.  Roberts, 

Associated  Administrator  far  liaiardous 

Materials  Safety. 

I  PR  Doc.  94-2967  Filed  2-6-94;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  In  the  Sunshine  Act"  (Pub 
L.  94-409)  5  U.S.G.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Mondav, 
February  13,  1995. 
PLACE:  Marriner'S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 
STATUS:  Closed.   I 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  February  3, 1995. 
lennifer  |.  Johnson, 

Deputy  Secretary  of  the  Board. 

II-R  Doc.  95-3164  Filed  2-3-95;  3:05  pm) 
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NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  PLACE:  9:30  a.m.,  Tuesday, 

February  14,  1995. 

PLACE:  The  Board  Room,  5th  Floor,  490 

L'Enfant  Plaza,  S.W.,  Washington.  D.C. 

20594. 

STATUS:  The  first  three  items  are  open  to 
the  pubhc.  The  last  item  is  closed  under 
Exemption  10  of  the  Government  in  the 
Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 


6321A    Railroad  Accident  Report: 
Derailment  of  the  Ringling  Bros,  and  Banium 
8t  Bailey  Circus  Blue  Train,  Lakeland, 
Florida.  January  13, 1994. 

6521    Aircraft  Accident  Report:  Runwav 
Departure  Following  Rejected  Takeoff, 
Continental  Airiines  Flight  795,  McDonnell 
Douglas  MD-82,  N18835.  LaGuardia  Airport. 
Flushing,  New  York,  March  2,  1994. 

6514    Recommendations  to  Federal 
Aviation  Admmistration,  U.S.  Coast  Guard. 
National  Association  of  State  Boating  Law 
Administrators,  and  the  Seaplane  Pilots 
Association  Concerning  Seaplane  Operations 
in  Navigable  Waters. 

6354A    Opinion  and  Order:  Administrator 
V  Bielecki,  et  al..  Dockets  SE-9244-9249: 
disposition  of  respondents'  appeals. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesty,  (202)  382-6525. 

Dated:  February  3, 1995. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer 
|FR  Doc.  95-3151  Filed  2-3-95;  2:40  pmj 
BILUNG  CODE  7533-01 -P 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  February  6,  13,  20.  and 
27,  1995. 

PLACE:  Commissioner's  Conference 

Room,  11555  Rockville  Pike,  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  February  6 

There  are  no  meetings  scheduled  for  the 
Week  of  February  6. 

Week  of  February  1 3 — ^Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  February  13. 

Week  of  February  20— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  February  20. 

Week  of  February  27— Tentative 

Tuesday,  February  28 
10:00  a.m. 


Briefing  by  OIG  on  Special  Evaluation 

(Public  Meeting) 
(Contact:  Robert  Shideler.  301-415-5972) 
2:00  p.m. 
Discusssion  of  Management  Issues 

(Closed — Ex.  2  and  6) 

Wednesday,  March  1 
10:00  a.m. 
Briefing  by  Electricity  Committee  nf 

NARUC  (Public  Meeting) 
(Contact:  Spiros  Droggitis,  301-.=;n4-2367) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Publit 
Meeting)  (if  needed) 

Note:  Afirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reser\'ed  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  addtni 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  dale. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Willian  Hill  (301)  415-1661. 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,'D.C.  20555  (301- 
415-1963). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
will  also  become  available  in  the  near 
future.  If  you  are  interested  in  receiving 
this  Commission  meeting  schedule 
electronically,  please  send  an  electronic 
message  to  alb@nrc.gov  or  gkt@nrc.gov. 
*        »        »        »        « 

Dated:  February  3. 1995. 

William  M.  Hill,  Jr., 

SECY  Tracking  Officer,  Office  ofthn 
Secretary. 

|FR  Doc.  9.5-3150  Filed  2-3-95:  2:3«1  pni| 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  conections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  conections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  611,  672,  and  676 

[Docket  No.  941249-4349;  1.0. 112894C] 

Foreign  Fishing;  Groundfish  of  the 
Gulf  of  Alaska;  Limited  Access 
Management  of  Federal  Fisheries  in 
and  Off  of  Alaska 

Cpnrection 

In  rule  document  94-31399  beginning 
on  page  65975,  in  the  issue  of  Thursday, 
December  22, 1994,  make  the  following 
correction. 

On  page  65979,  Table  4  is  corrected 
to  read  as  set  forth  below: 


Table  4.— PREUMiriARv  1995  Allocation 
(Metric  Tons)  of  Pacific  Cod  in  the  Gulf 
OF  Alaska;  Allocations  to  Inshore  and 
Offshore  Components 


Regulatofy 

area 

tac 

Component  Allocation 

Inshore        Offshore 
(90%)           (10%) 

Western 

Central    

29.900 

68.000 

6.100 

26.910 

61^00 

4.590 

2,990 
6800 

Eastern    

510 

Total  .... 

103.000 

92.700 

10.300 

8ILUNG  CODE  150S-01-0 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  PR95-4-000] 

Arkansas  Oklahoma  Gas  Corporation; 
Notice  of  Petition  for  Rate  Approval 

Correction 

In  notice  document  95-1922 
appearing  on  page  5172  in  the  issue  of 
Thursday,  January  26, 1995,  the  docket 
line  should  read  as  set  forth  above. 

billing  code  1505-01-0 


Tuesday 
February  7,  1995 


Part  II 


Department  of 
Agriculture 


S  ^=  Agricultural  Marketing  Service 


7  CFR  Part  1001  et  al. 
Milk  in  the  New  England  and  Other 
Marketing  Areas;  Decision  on  Proposed 
Amendments  to  Tentative  Marketing 
Agreements  and  Orders;  Proposed  Rule 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  1001, 1002.  1004, 1005, 
1006,  1007,  1011.  1012,  1013,  1030, 
1032, 1033, 1036, 1040, 1044, 1046, 
1049,  1050, 1064, 1065,  1068, 1075, 
1076,  1079, 1093, 1094, 1096,  1099, 
1106,  1108,  1124,  1126, 1131, 1134, 
1135,1137,1138,1139 

[Docket  No.  AO-14-A66,  etc.;  DA-92-11] 

RIN  0581-AA57 

Milk  in  the  New  England  and  Other 
Marketing  Areas;  Decision  on 
Proposed  Amendments  to  Tentative 
Marketing  Agreements  and  Orders 


7  CFR 
part 

Marketing  area 

AO  Nos. 

1001 

New  England    

AO-14-A66 

1002 

New  York-New 

Jersey 

AO-71-A81 

1004 

Middle  Atlantic    ... 

AO-160-A69 

1005 

Carolina 

AO-388-A6 

1006 

Upper  Florida 

AO-356-A30 

1007 

Georgia  

AO-366-A35 

1011 

Tennessee  Valley 

AO-251-A37 

1012 

Tampa  Bay  

AO-347-A33 

1013 

Southeastern 

Florida  

AO-286-A40 

1030 

Chicago  Regional 

AO-361-A30 

1032 

Southern  Illinois- 
Eastern  Mis- 

soun 

AO-313-A40 

1033 

Ohio  Valley  

AO-166-A63 

1036 

Eastern  Ohio- 
Western  Penn- 

sylvania   

AO-179-A58 

1040 

Southern  Michi- 

gan   

AO-225-A44 

1044 

Mrchigan  Upper 

Peninsula 

AO-299-A28 

1046 

Louisville-Lexing- 

ton-Evansville  .. 

AO-123-A64 

1049 

Indiana  

AO-319-A41 

1050 

Central  Illinois  

AO-355-A28 

1064 

Greater  Kansas 

City  

AO-23-A61 

1065 

Nebraska-West- 

ern Iowa  

AO-86-A49 

1068 

Upper  Midwest  .... 

AO-178-A47 

1075 

Black  Hills,  South 

Dakota  

AO-248-A22 

1076 

Eastern  South 

Dakota  

AO-260-A31 

1079 

Iowa  

AO-295-A43 

1093 

Alabanna-West 

Florida  

AO-386-A13 

1094 

New  Orleans-Mis- 

sissippi   

AO-103-A55 

1096 

Greater  Louisiana 

AO-257-A42 

M097 

Memphis,  Ten- 

nessee   

AO-219-A48 

M098 

Nashville.  Ten- 

nessee   

AO-184-A57 

1099 

Paducah.  Ken- 

tucky   

AO-183-A47 

1106 

Souttiwest  Plains 

AO-210-A54 

1108 

Central  Arkansas 

AO-243-A45 

1124 

Pacifk:  Northwest 

AO-368-A22 

1126 

Texas  

AO-231-A62 

7  CFR 
part 

Marketing  area 

AO  Nos. 

1131 

Central  Arizona  ... 

AO-271-A31 

1134 

Western  Colorado 

AO-301-A23 

1135 

Southwestern 
Idaho-Eastern 

Oregon  

AO-38&-A12 

1137 

Eastern  Colorado 

AO-326-A27 

1138 

New  Mexico-West 

Texas  

AO-335-A38 

1139 

Great  Basin  

AO-309-A32 

'The  Memphis.  Tennessee,  and  Nashville. 
Tennessee,  orders  were  terminated,  effective 
July  31.  1993. 

AGENCY:  Agricultural  Marlteting  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  decision  adopts  the  base 
month  Minnesota-Wisconsin  (M-W) 
price  updated  with  a  butter/pou'der/ 
cheese  formula  as  the  replacement  for 
the  Mirmesota-VVisconsin  price  series, 
which  establishes  minimum  prices  for 
milk  under  all  Federal  milk  orders.  The 
amendments  adopted  in  this  decision 
are  based  on  evidence  received  at  a 
public  hearing  held  June  15-19, 1992. 
The  amendments  differ  from  the 
Recommended  Decision  in  that  they  use 
the  Western  Dry  Buttermilk  and  Nonfat 
Dry  Milk  prices  in  the  updating  formula 
instead  of  the  Central  States  Dry 
Buttermilk  and  Nonfat  Dry  Milk  prices. 
Referenda  will  be  conducted  in  five 
markets,  and  dairy  farmer  cooperatives 
will  be  polled  in  the  other  markets  to 
determine  whether  dairy  farmers 
approve  the  issuance  of  the  orders  as 
amended  to  incorporate  the  base  month 
M-W  price  updated  with  a  butter/ 
powder/cheese  formula. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Borovies,  Branch  Chief,  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2968,  South  Building, 
P.O.  Box  96456,  Washington,  D.C. 
20090-6456, (202)  720-6274. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  rule  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendments  will  promote  orderly 
marketing  of  milk  by  producers  and 
regulated  handlers. 

The  U.S.  Small  Business 
Administration  (SBA)  objected  to  the 


previous  certification  in  a  letter  to  the 
Administrator  of  the  Agricuhural 
Marketing  Service.  The  SBA  indicated 
that  the  certification  ddes  not  comply 
with  the  analytical  mandate  of  the 
Regulatory  Flexibility  Act  (RFA)  in  that 
at  least  a  brief  explanation  of  the 
rea.sons  for  the  certification  must  be 
provided  to  inform  the  regulated 
community  of  the  reasons  for  the 
certification.  Furthermore,  the  SBA 
contends  that  the  simple  assertion  that 
the  amendments  would  promote  the 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers  is  insufficient 
and  is  contradicted  by  the  findings  in 
the  recommended  decision. 
Specifically,  the  SBA  contends  that  the 
recommended  decision  "acknowledges 
that  the  proposed  modifications  could 
result  in  wide  swings  in  price  for  any 
given  month  (59  FR  40428)."  The  SBA 
contends  that  these  price  changes  could 
be  significant  for  small  handlers  and 
processors. 

Since  the  SBA  letter  refers  to  a 
specific  finding  in  the  recommended 
decision  to  question  the  certification, 
the  letter  was  filed  with  the  Hearing 
Clerk  as  an  exception  to  the  decision. 
Also,  since  the  "exception"  refers  to  a 
specific  finding,  it  is  dealt  with  in  the 
findings  and  conclusions  below.  With 
regards  to  the  basis  for  the  certification. 
SBA  ignores  the  fact  that  the 
recommended  decision  contained  an 
extensive  analysis  of  the  effect  of  the 
proposed  amendments,  as  well  as 
numerous  alternatives,  and  their 
comparative  effect  on  the  current  price 
.series.  Reference  by  SBA  only  to  the 
conclusory  statements  in  the 
recommended  decision,  therefore,  is  not 
justified. 

At  this  point,  we  reaffirm  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  reasons  that 
are  set  forth  later  in  this  decision.  The 
base  month  M-W  price,  updated  by  a 
product  price  formula,  will  continue  to 
apply  in  the  same  manner  as  the  current 
M-W  price  but  has  a  greater  degree  of 
reliability  for  reasons  that  are  set  forth 
in  this  decision. 

These  proposed  amendments  have 
been  reviewed  under  Executive  Order 
12778.  Civil  Justice  Reform.  This  action 
is  not  intended  to  have  retroactive 
effect.  If  adopted,  this  proposed  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (the 
Act),  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 


.section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
the  law  and  requesting  a  modification  of 
an  order  or  to  be  exempted  from  the 
order.  A  handler  is  afforded  the 
opportunity  for  a  hearing  on  the 
petition.  After  a  hearing,  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  District  Court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

No  amendatory  action  is  taken  in  this 
decision  for  two  other  markets 
(Memphis.  Tennessee,  and  Nashville. 
Tennessee)  that  were  involved  in  this 
proceeding  and  listed  in  the  original 
hearing  notice.  These  orders  were 
terminated  effective  July  31. 1993.  This 
proceeding  is  hereby  terminated  with 
respect  to  those  two  markets.  Thus,  of 
the  40  orders  originally  involved  in  this 
proceeding,  the  new  pricing 
amendments  are  adopted  herein  for  only 
38  orders. 

At  the  time  of  publication  of  this 
decision  in  the  Federal  Register,  a 
proposed  termination  is  being 
considered  for  the  Paducah,  Kentucky, 
milk  order.  If  the  proposed  termination 
is  approved,  then  a  referendum  on  the 
amendments  contained  in  this  decision 
will  not  be  necessary  and  will  not  be 
conducted.  However,  if  the  proposed 
termination  is  not  approved  for  the 
Paducah,  Kentucky,  order  then  proper 
notice  will  be  given  in  the  Federal 
Register  and  a  referendum  will  be 
conducted  to  determine  approval  of  the 
amendments  contained  in  this  decision. 
The  amendments  adopted  in  this  final 
decision  are  tailored  to  conform  with 
the  amendments  adopted  on  the  basis  of 
the  national  hearing  adopting  a  new 
Class  II  price. 
Prior  documents  in  this  proceeding: 
Notice  of  Hearing:  Issued  May  12. 
1992;  published  May  15.  1992  (57  FR 
20790). 

Recommended  Decision:  Issued 
August  3. 1994;  published  August  R, 
1994  (59  FR  40418). 

Preliminary  Statement 

A  public  hearing  was  held  upon 
proposed  amendments  to  the  marketing 
agreements  and  the  orders  regulating  the 
handling  of  milk  in  the  New  England 
and  other  specified  marketing  areas.  The 
hearing  was  held  pursuant  to  the 
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provisions  of  the  Act  and  the  applicable 
rules  of  practice  (7  CFR  part  900),  in 
Alexandria,  Virginia,  on  June  15-19. 
1992,  pursuant  to  notice  issued  May  12 
1992  (57  FR  20790). 

Upon  the  basis  of  the  evidence 
introduced  at  the  hearing  and  the  record 
thereof,  the  Administrator,  on  August  3. 
1994,  issued  the  recommended  decision 
containing  notice  of  the  opportunity  to 
file  written  exceptions  thereto. 

The  material  issues,  findings  and 
conclusions,  rulings,  and  general 
findings  of  the  recommended  decision 
are  hereby  approved  and  adopted  and 
are  set  forth  in  full  herein,  subject  to  the 
following  modifications: 

1.  Four  paragraphs  are  added  after 
paragraph  74; 

2.  One  paragraph  is  added  after 
paragraph  76; 

3.  Three  paragraphs  are  added  after 
paragraph  88: 

4.  One  paragraph  is  added  after 
paragraph  92; 

5.  Twelve  paragraphs  and  one  tnhle 
are  added  after  paragraph  93; 

6.  Paragraph  95  is  revised; 

7.  Five  paragraphs  are  added  after 
paragraph  95; 

8.  In  paragraph  9B.  subparagraph  3(a) 
is  revised; 

9.  Paragraphs  97-98  are  revised,  the 
table  after  paragraph  98  is  removed,  and 
seven  paragraphs  are  added;  and 

10.  One  paragraph  is  added  after 
paragraph  99. 

The  material  issue  on  the  record  of 
the  hearing  relates  to:  Replacement  of 
the  Minnesota-Wisconsin  price  series 
used  to  establish  minimum  prices  under 
the  Federal  orders. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

Background  Statement 

This  proceeding  was  initiated  in 
response  to  concerns  expres.sed 
regarding  the  reliability  of  the 
Minnesota-Wisconsin  price  series  (M-W 
price)  as  an  accurate  indicator  of  the 
average  price  of  milk  used  in 
manufactured  products  because  of  a 
continuing  decline  in  manufacturing 
grade  (Grade  B)  milk  production  and  the 
number  of  plants  that  compete  for  the 
Grade  B  milk  supply.  Prior  to  the 
announcement  of  this  hearing,  a  study 
of  possible  alternative  pricing 
mechanisms  was  undertaken  by  the 
Department  and  was  released  in 
November  1991.  A  study  was  also 
mandated  by  Congress  in  the  1990  Farm 
Bill,  which  further  required  that  a 
public  hearing  be  held  on  the  issue  and 


that  the  .statistical  information 
developed  in  the  study  be  made 
available  to  the  public. 

A  Notice  of  Hearing  issued  on  May 
15.  1992,  listed  ten  proposals  to  be 
considered  during  the  M-W  price 
replacement  hearing.  The  proposals  fell 
into  four  main  categories:  (1) 
Competitive  pay  prices,  (2)  product 
price  formulas,  (3)  cost-of-production 
formulas,  and  (4)  the  price  support 
level.  Several  of  the  competitive  pay 
prices  were  also  proposed  in 
conjunction  with  product  price 
formulas  for  price-updating  purposes. 
The  hearing  was  specifically  limited  to 
a  replacement  for  the  M-W  price.  The 
hearing  notice  also  specified  that  any 
proposals  that  would  change  the  price 
level  would  have  to  be  justified  under 
the  supply  and  demand  pricing 
standards  of  the  Act  (7  U.S.C.  6(l8c(18)). 

Replacement  for  the  Minnesota- 
Wisconsin  Price  Series 

All  Federal  milk  orders  should  In? 
amended  to  provide  for  a  new  price 
series  that  will  establish  minimum 
prices  under  Federal  milk  orders 
utilizing  the  base  month  M-W 
competitive  pay  price  updated  with  a 
butter/powder/cheese  product  price 
formula. 

Adoption  of  the  updated  base  month 
M-W  price  will  result  in  a  basic  formula 
price  that  adequately  reflects  the  value 
of  milk  used  in  manufactured  products 
and  will  allow  for  the  continued  use  of 
an  unregulated,  competitive  market 
price.  Hence,  supply  and  demand 
conditions  will  continue  to  be  directly 
refiected  in  the  basic  formula  price  that 
serves  as  a  basis  for  minimum  pricing  of 
regulated  milk. 

Since  the  M-W  price  was  first 
adopted  in  1961  in  the  Chicago  Regional 
marketing  area,  it  has  beeri  used  as  a 
basis  for  setting  minimum  prices  paid 
by  regulated  handlers.  The  M-W  price 
is  the  mover  of  all  Class  I  and  Class  II 
prices  and  is  essentially  the  Class  III 
price  under  all  orders.  Using  the  M-W 
price  as  the  Class  III  price  maintains 
price  coordination  between  Grade  B  and 
Grade  A  milk  supplies  used  for 
manufacturing  purposes. 

The  M-W  price  is  a  competitive  prii;n 
that  represents  an  estimate  of  the 
average  of  prices  paid  for  Grade  B  milk 
in  Minnesota  and  Wisconsin  by  plants 
that  manufacture  butter,  nonfat  dry- 
milk,  and  cheese.  These  products  are 
sold  in  a  national  market  in  competition 
with  such  products  made  ft-om  Grade  A 
milk  that  is  in  excess  of  fluid  milk 
needs.  Month-to-month  changes  in  the 
M-W  price  reflect  changes  in  overall 
supply  and  demand  conditions  for  milk 
and  its  products  nationally 
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The  M-W  price  is  currently  computed 
by  the  National  Agricultural  Statistics 
Service  (NASS).  It  i.s  announced  on  or 
before  the  5th  day  of  every  month  and 
applies  to  Grade  B  milk  delivered 
during  the  previous  month.  For 
example,  the  M-W  price  for  February  is 
announced  on  March  5  (in  1994  it  was 
announced  on  March  4).  The  M-W  price 
determination  is  a  two-step  process.  U 
involves  (1)  determining  the  average  of 
actual  pay  prices  at  a  large  number  of 
plants  purchasing  Grade  B  milk  for  the 
base  month  (in  the  above  example, 
January),  and  (2)  based  on  a  sample  of 
these  plants,  determining  what  the 
expected  change  in  f>ay  prices  will  be 
from  the  base  month  (January)  to  the 
following  month  (February),  the  month 
for  which  the  M-W  price  is  being 
determined.  The  reason  for  the  updating 
procedure  is  that  actual  pay  prices  for 
a  month  are  not  available  until  late  in 
the  following  month.  Thus,  updating  the 
base  month  M-W  price  results  in  an  M- 
W  price  that  better  reflects  current 
marketing  conditions. 

To  calculate  the  base  month  M-W 
price,  NASS  collects  actual  data  for  the 
entire  previous  month  from 
approximately  160-170  plants  located 
in  Minnesota  and  Wisconsin.  The  plants 
report  the  total  pounds  of  Grade  B  milk 
received  from  producers  and  the  total 
dollars  paid  to  producers  for  the  entire 
month.  These  plants  represent 
approximately  two-thirds  of  all  Grade  B 
milk  sold  in  the  two  States. 

NASS  derives  the  estimated  portion  of 
the  M-W  price  series  based  on  reports 
of  a  sample  of  approximately  67  of  the 
base-month  plants.  These  plants 
account  for  about  35  percent  of  the  total 
manufacturing  grade  milk  sold  in  the 
two  States.  These  plants  provide  actual 
pay  price  data  for  the  first  half  of  the 
month  and  estimate  prices  for  the 
second  half  of  the  month  to  which  the 
M-W  price  relates.  NASS  then 
calculates  the  estimated  change  in  price 
between  the  base  month  and  the  current 
month  and  applies  this  estimated 
change  to  the  base  month  M-W  price  to 
determine  the  M-W  price.  According  to 
the  NASS  witness  who  testified  at  the 
hearing,  .some  plants  in  the  estimate 
survey  are  unable  to  provide  actual 
price  data  and  can  only  estimate 
purchases  for  the  first  half  of  the  month. 
Thus,  the  plants  in  the  estimate  survey 
that  report  actual  price  information 
account  for  about  25  percent  of  the 
Grade  B  milk  in  the  two  States. 

When  the  price  series  was  first 
adopted  in  1961.  Grade  B  milk 
production  accounted  for  68  pen*nt.  or 
18  billion  pounds,  of  the  total  milk 
production  in  the  two  States.  This 
produrtion  was  ptirchased  by  about 


1.200  plants.  By  1992.  Grade  B 
production  had  declined  to  five  billion 
pounds  or  14  percent  of  the  total  milk 
production  in  the  two  States,  with  272 
plants  purchasing  the  milk.  Due  to  the 
decline  in  Grade  B  production  and  the 
number  of  plants  purchasing  the  milk, 
along  with  the  number  of  plants  which 
can  provide  actual  pay  price  data  for  the 
first  half  of  the  month,  the  statistical 
reliability  of  the  M-W  price  has  been 
questioned. 

Several  prop>o.sals  considered  during 
this  proceeding  were  based  on 
competitive  pay  prices.  There  was 
support  by  a  large  majority  of  the 
witnesses  who  testified  during  the 
hearing  and  in  post-hearing  briefs  for 
the  adoption  of  a  competitive  pay  price 
series.  Most  witnesses  testified  in 
opposition  to  the  use  of  product  price 
formulas,  the  support  price,  and  cosf-of- 
production  formulas  as  replacements  for 
the  M-W  price.  Three  main  competitive 
pay  price  series  were  considered  during 
the  hearing:  the  A/B  price  series,  the 
base  month  M-W  (which  is  currently 
u.sed  to  calculate  the  M-W  price),  and 
the  Agricultural  Prices  M-W.  These 
competitive  pay  price  series  were 
proposed  in  combination  with  a  product 
price  formula  to  be  used  to  update  the 
previous  month's  price  to  the  current 
month  with  one  exception  which  will 
be  addressed  later. 

An  A/B  manufacturing  price  series 
(A/B  price)  was  developed  based  on 
indu.stry  proposals  and  comments 
submitted  in  connection  with  the 
Department's  study.  NASS  developed 
this  new  competitive  pay  price  series 
that  represents  prices  paid  for  milk  used 
in  the  manufacturing  of  dairy  produds. 
regardless  of  grade.  NASS  collects  data 
from  150  plants  in  Minnesota  and 
Wisconsin  that  receive  Grade  B  and/or 
Grade  A  milk  used  primarily  to 
manufacture  cheese,  butter,  and  nonfat 
dry  milk.  The  sample  represents  78 
percent  of  Minnesota's  total  milk 
production,  of  which  approximately  75 
percent  is  Grade  A.  and  65  percent  of 
Wisconsin's  total  milk  production,  of 
which  about  84  percent  is  Grade  A. 
The  calculation  of  the  A/B  price 
requires  the  deduction  of  the  "pool 
draw."  which  is  money  that  the  Grade 
A  plants  receive  from  the  Federal  order 
pool  as  part  of  their  share  of  the  Class 
I  market.  This  information  is  obtained 
by  NASS  from  the  Chicago  Regional  and 
Upper  Midwest  market  administrators. 
The  A/B  prices  are  reported  routinely  in 
"Dairy  Market  News."  As  currently 
calculated,  the  A/B  price  that  is 
available  on  or  before  the  5th  day  of  the 
month  is  the  price  for  the  second 
preceding  month. 


Proponents  of  proposals  one  and  two, 
as  listed  in  the  hearing  notice,  were  the 
main  supporters  of  the  adoption  of  an 
A/B  price  to  replace  the  current  M-W 
price.  The  National  Farmers 
Organization  (NFO),  a  cooperative 
association  that  proposed  proposal  one, 
advocated  the  usage  of  an 
A/B  price  updatedby  50  percent  of  a 
product  price  formula.  In  connection 
with  the  A/B  price,  NFO  recommended 
the  adoption  of  a  floor  price  for  the 
basic  formula  price  equal  to  the  cost  of 
production. 

Two  witnesses  testified  on  behalf  of 
NFO.  The  first  witness  primarily 
focused  on  the  cost-of-production  floor 
price.  He  stated  that  a  fundamental 
purpose  of  NFO  is  to  seek  the  cost  of 
production  plus  a  reasonable  profit  for 
dair>'  farmers.  To  meet  this 
organizational  purpose,  NFO  proposed 
using  the  national  average  economic 
(full  ownership)  costs,  as  calailated  by 
the  Economic  Research  Service  for  the 
most  recently  reported  calendar  year,  as 
the  floor  price.  The  floor  price  would  be 
utilized  as  the  basic  formula  price 
whenever  the  competitive  A/B  price  fell 
below  the  cost  of  production.  The 
witness  contended  that  establishing  a 
floor  price  for  the  basic  formula  price 
would  provide  dairy  farmers  with 
stability  in  their  milk  price.  The  witness 
further  stated  that  NFO  did  not  believe 
that  establishing  a  floor  price  at  the  cost- 
of-production  level  would  have  any 
impact  on  stimulating  production. 

The  second  witness  for  NFO  testified 
regarding  the  need  to  adopt  an  A/B 
price  with  a  product  price  updater  as  a 
replacement  for  the  M-W  price.  This 
witness  asserted  that  a  competitive  pay 
price  based  solely  on  Grade  B  milk  does 
not  represent  the  true  farm  value  of  milk 
because  of  the  decline  in  competition 
among  plants  purchasing  Grade  B  milk. 
He  contended  that  this  lack  of 
competition  allows  plants  to  shift 
money  from  Grade  B  milk  produt^rs 
and  use  this  extra  money  to  attract 
Grade  A  producers.  Accordingly  the 
witness  stated  that  the  A/B  price  series 
needed  to  be  adopted  to  better  reflect 
the  true  value  of  milk  used  in 
manufacturing. 

The  witness  addressed  the  concern  of 
regulated  prices  being  reported  within 
the  A/B  price  calculation  that  may 
create  an  upward  price  bias.  NFO 
recognizes  that  this  is  a  major  factor; 
however,  they  do  not  propose  to 
deregulate  any  plants  in  the  A/B  survey 
since  a  majority  of  the  reporting  plants 
are  cooperative  plants.  The  witness 
stated  that  the  "blend  down"  of  the 
Grade  A  price  by  the  Grade  B  price  and 
the  non-inclusion  of  hauling  subsidies 
would  provide  room  above  federal  order 
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minimum  prices  for  flexibility  in  both 
upward  and  downward  price 
movements.  The  witness  asserted  that 
this  would  negate  any  concern  about  an 
upward  price  bias  in  the  A/B  price 
series. 

Because  the  A/B  price  announced  on 
or  before  the  5th  of  each  month  would 
apply  to  milk  marketed  in  the  second 
preceding  month.  NFO  proposed  the  use 
of  a  product  price  updating  formula  in 
conjunction  with  the  A/B  price.  NFO 
advanced  the  use  of  50  percent  of  a 
product  price  formula  which  included 
all  primary  products  and  by-products  of 
milk.  NFO  maintains  that  all  products 
should  be  used  in  a  product  price 
formula  to  reflect  the  full  value  of 
producer  milk.  The  witness  stated  that 
NFO  chose  to  use  only  50  percent  of  the 
updater  because  producer  prices  are  not 
as  volatile  as  prices  in  the  product 
markets  and  because  NFO  believes  this 
would  lend  a  further  degree  of  stability 
to  producer  prices. 

The  Trade  Association  of  Proprietary 
Plants  (TAPP)  and  Farmers  Union  Milk 
Marketing  Cooperative  (FUMMC)  also 
supported  the  adoption  of  the  A/B  price 
series  to  replace  the  M-W  price.  The 
TAPP  and  FUMMC's  proposal  (number 
two)  would  utilize  an  A/B  price  series 
updated  by  a  weekly  butter/powder/ 
cheese  product  price  formula.  To  this 
value  a  competitive  premium  would  be 
added  and  20  cents  deducted  yielding  a 
tentative  weekly  M-W  price.  The  final 
M-W  price  would  be  announced  on  or 
before  the  5th  of  the  following  month 
and  would  be  the  weighted  average  of 
the  tentative  weekly  M-W  prices  for  the 
current  month. 

The  witness  representing  these  two 
groups  testified  that  the  current  M-W 
price,  which  is  based  solely  on  Grade  B 
milk,  underrepresents  the  true 
competitive  value  of  milk  for 
manufacturing  purposes  by  45  to  fiO 
cents  per  hundredweight.  According  to 
the  witness,  this  difference  is  paid  to 
producers  in  the  form  of  premiums  and 
hauling  subsidies.  The  witness  said  that 
because  these  are  not  consistent 
between  plants,  this  situation  is  creating 
chaotic  marketing  conditions.  The 
witness  stated  that  incorporating  Grade 
A  milk  into  the  Minnesota  and 
Wisconsin  price  survey  would  result  in 
a  price  series  which  would  reflect  the 
true  competitive  value  of  milk  and 
promote  orderly  marketing  conditions. 
The  witness  further  testified  that  the 
industry  is  in  need  of  current,  or 
weekly,  pricing  to  assist  in  marketing 
decisions.  Using  the  A/B  price  in 
conjunction  with  a  weekly  updater  to 
establish  a  tentative  weekly  M-W  price 
would  provide  the  industry  with  current 
information  to  be  used  as  a  pricing 


guide  for  die  following  week.  The 
witness  claimed  that  the  dairy  industry 
needs  this  information  for  buying, 
selling,  and  determining  the  value  of 
milk  in  manufactured  products. 

Two  additional  proposals  noticed 
were  based  on  the  A/B  price  series.  One 
proponent  of  proposal  three,  the 
Northeast  Ad  Hoc  Federal  Order 
Committee,  withdrew  its  support  for 
this  proposal.  This  proposal  would  have 
expanded  the  amount  of  milk  surveyed 
and/or  expanded  the  states  included  in 
the  survey.  No  other  proponents  of  an 
expanded  sur\'ey  testified  in  support  of 
this  proposal.  Thus,  it  is  considered 
abandoned. 

Land  O'Lakes  (LOL)  was  the 
proponent  of  proposal  four,  the  A/B 
price  updated  with  a  product  price 
formula.  At  the  hearing  the  witness  for 
LOL  offered  a  modification  to  the 
proposal  as  noticed.  This  modification 
was  ruled  to  be  beyond  the  limited 
scope  of  the  hearing.  As  a  result,  LOL 
removed  their  support  for  this  proposal. 
Thus,  it  is  considered  abandoned. 

One  additional  proposal,  proposal 
number  seven,  utilizes  the  A/B  price 
series  in  conjunction  with  a  product 
price  formula  as  a  replacement 
alternative  for  the  M-W  price.  This 
proposal  will  be  addressed  later  in  this 
decision. 

Opposition  to  the  adoption  of  the 
A/B  price  series  was  expressed 
specifically  by  two  witnesses  during  the 
hearing  and  subsequently  in  several 
briefs.  A  witness  for  the  Milk  Industry 
Foundation  and  the  International  Ice 
Cream  Association  (MIF/IICA),  trade 
associations  representing  a  substantial 
number  of  dairy  processors,  stated  that 
the  adoption  of  an  A/B  price  sur\ey 
provides  a  broader  sample  of  milk,  but 
would  enhance  the  basic  formula  price. 
This,  according  to  MIF/IICA.  does  not 
meet  the  criteria  set  forth  in  the  hearing 
notice  that  the  M-W  replacement 
alternative  be  revenue-neutral.  The 
witness  cited  statistics  which  indicated 
that  during  the  period  of  September 
1990  through  March  1992.  the  A/B  price 
averaged  65  cents  higher  than  the  M-W 
price.  The  witness  further  expressed 
concern  regarding  an  upward  bias  that 
is  built  into  the  A/B  price  because  some 
of  the  milk  included  in  the  survey  is 
regulated. 

A  second  witness  representing  Kraft 
General  Foods  (Kraft),  opposed  the 
adoption  of  the  A/B  price  and  further 
addressed  the  question  of  the  upward 
bias  in  the  A/B  price.  The  witness  stated 
that  the  AJB  price  uses  regulated  Grade 
A  prices  in  the  survey  which  are  not 
competitively  determined  and  therefore 
cannot  truly  reflect  the  value  of  milk 
used  in  manufacturing.  The  witness 


further  explained  that  the  A/B  pi  ice  also 
incorporates  the  highly  competitive 
premium  price  structures  that  exist  in 
the  Midwest.  Togedier  these  two  factors, 
according  to  the  Kraft  witness,  result  in 
the  upward  price  bias.  The  witness 
stated  that  this  higher  price  level  cannot 
be  justified  based  on  current  supply  and 
demand  conditions  as  a  replacement  for 
the  M-W  price. 

Briefs  filed  on  behalf  of  Anderson- 
Erickson  and  Southern  Foods  Group 
(/^/SFG).  Kraft.  Southern  Coalition  of 
Dairy  Farmers  (SCDF).  United  Dairvmen 
of  Arizona  (UDA),  Wisconsin  Farm 
Bureau  Federation  and  Minnesota  Milk 
Producers  Association  (WFBF/MMPA). 
and  the  United  States  Department  of 
Justice  reiterated  that  the  nature  of  the 
A/B  price  surx'ey  results  in  an  upward 
bias  in  the  reported  price  because  of  the 
inclusion  of  the  regulated  Grade  A  milk 
and  the  lack  of  adjustment  for  some 
price  premiums.  The  briefs  aLso 
maintained  that  adopting  the  A/B  price 
as  a  replacement  for  the  M-W  price 
would  result  in  higher  prices  under  the 
Federal  order  program,  an  outcome 
which  has  no  economic  justification 
based  on  current  supply  and  demand 
conditions. 

Substantial  opposition  to  the  adoption 
of  a  cost-of-production  floor  price  was 
expressed  by  numerous  witnesses  at  the 
hearing  and  subsequent  I  v  in  po.st- 
hearing  briefs.  The  brief  "filed  by 
AE/SFG  specifically  addressedthe 
concept  of  establishing  floor  prices.  The 
brief  stated  that  "establishing  floor 
prices  would  disassociate  prices  from 
the  market  needs."  Official  Notice  is 
taken  of  the  Final  Decision  (58  FR 
12634.  published  March  5.  1993)  from 
the  1990  National  Hearing.  The  brief 
also  pointed  out  that  in  the  1990 
National  Hearing  final  decision  floor 
prices  for  Class  I  and  Cla<;s  II  milk  were 
rejected.  The  AE/SFG  brief  alleged  that 
the  proponents  failed  to  provide  supply 
and  demand  evidence  which 
demonstrates  that  marketing  conditions 
have  changed  substantially  within  the 
last  two  years  to  warrant  a  change  from 
the  Department's  eariier  decision. 
Additional  opposition  to  propo.sals 
replacing  the  M-W  price  with  cost-of- 
production  formulas  is  addressed  Infer 
in  this  decision. 

The  second  competitive  pav  price 
series  considered  as  a  replacement  for 
the  M-W  price  is  the  base  month  M-W 
price.  As  explained  previously,  the  base 
month  M-W  price  is  one  component 
currently  used  by  NASS  to  compute  the 
M-W  price.  Adoption  of  the  base  month 
M-W  price  was  advanced  by  five 
proponents  in  the  notice  of  hearing.  The 
MIF/IICA  and  AE/SFG  proposed  tliu  use 
of  the  ba.se  month  M-W  price  in 
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conjunction  with  a  product  price 
formula  updater.  This  price  would  be 
available  on  or  before  the  5th  day  of  the 
month  and  would  be  ba,sed  on  the  price 
for  the  second  preceding  month  updated 
by  the  change  in  a  product  price 
formula  for  the  preceding  month. 

The  witness  representing  the  MIF/ 
IICA  testiRed  that  a  basic  formula  price, 
based  on  an  expanded,  unregulated 
comjjetitive  pay  price  for  Grade  B  milk 
in  Minnesota  and  Wisconsin,  would 
be.st  reflect  the  supply  and  demand 
conditions  for  all  major  uses  of 
manufactured  dairy  product.5  and  would 
provide  rhe  industry  with  a  reliable 
price  series.  The  witness  stated  that  the 
base  niomh  M-W  price  .survey 
represents  about  60  percent  of  all  Grade 
B  milk  in  Minnesota  and  Wisconsin  and 
incorporates  a  representative  sample  of 
both  twice-a-month  pay  plants,  as  in  the 
current  M-W  price,  and  once-a-monfh 
pay  plants.  Because  the  base  month 
M-W  price  available  on  or  before  the 
.5th  day  of  the  month  is  for  the  se(x>nd 
preceding  month,  the  witness  .stated  the 
need  for  a  product  price  formula  to 
update  the  base  month  M-W  price.  The 
MIF/IICA  proposed  adopting  a  butter/ 
powder/cheese  formula  using  annual 
product  yields  and  Minnesota  and 
Wisconsin  product  weights  to  update 
the  base  month  M-W  price.  This 
fonnula  was  utilized  in  the 
Department's  study  to  update  the 
Agricultural  Prices  M-W.  For  example, 
the  use  of  an  updating  formula  would 
result  in  the  price  announced  on  March 
.'ith  being  based  on  January  pay  prices 
updated  by  changes  in  product  prices 
between  January  and  February. 

The  witness  testified  that  this 
propos;il  would  be  essentially  revenue- 
neutral  when  compared  to  the  current 
M-W  price.  Their  comparison  of  these 
two  price  series  from  January  1988 
through  April  1992  resulted  in  an 
updated  base  month  M-W  pri«.e  that 
averaged  only  five  cents  per 
hundredweight  higher  than  the  current 
M-W  price. 

A  witness  representing  Country  Fresh, 
Inc.,  the  Momingstar  Group,  Inc.,  and 
Oak  Farms  Dairy  (Country  Fresh,  et  al.) 
also  testified  in  support  of  the  adoption 
of  the  updated  base  month  M-W  price 
as  a  replacement  for  the  current  M-W 
price.  The  witness  supported  this 
propasal  for  four  main  reasons:  (1)  It 
uses  actual  Grade  B  milk  prices  in 
Minnesota  and  Wisconsin,  thus  linking 
Federal  order  prices  to  the  competitive 
markets;  (2)  it  expands  the  Grade  B 
survey  to  alleviate  NASS'  .statistical 
concerns;  (3)  prices  remain  relatively 
equal  to  current  M-W  prices;  and  (4)  the 
propo.sal  provides  the  same  amount  of 


advance  pricing  currently  available 
under  the  Federal  order  program. 

Kraft  also  supported  tne  adoption  of 
the  base  month  M-W  price  as  the 
replacement  for  the  current  M-W  price. 
However,  Kraft's  proposal  does  not 
include  an  updater.  Thus,  the  price 
announced  on  the  .5th  of  each  month 
would  be  the  price  for  the  second 
preceding  month.  For  example,  the 
price  announced  on  March  .5lh  would 
represent  January  pay  prices.  The 
witness  representing  Kraft  testified  that 
the  adoption  of  the  bose  month  M-W 
without  an  updating  adjuster  would 
accomplish  the  following  objectives:  (1) 
Eliminate  the  use  of  estimated  prices; 
(2)  Keep  the  M-W  price  dei-i  nuned  in 
a  non-regulated  market;  (3)  Reflect 
competitive  conditions  for  milk  rather 
than  products:  (4)  Resuh  in  a  more 
competitively  determined  price;  and  (.5) 
Remain  free  from  fine  tuning. 

The  Kraft  witness  testified  in 
opposition  to  the  use  of  an  updater  in 
conjunrtion  with  the  base  month  M-W 
price  for  two  reasons.  First,  although  he 
agreed  that  product  prices  and  milk 
prices  are  related,  he  stated  that  changes 
in  competitive  milk  prices  do  not 
correspond  exactly  with  changes  in 
product  prices.  Secondly,  the  witness 
asserted  that  product  price  formulas  are 
subject  to  controversy  based  on  which 
product  prices,  product  yields,  and 
weight  factors  are  used. 

Tne  Kraft  witness  acknowledged  that 
the  additional  lag  created  by  Kraft's 
proposal  may  affect  the  way  the 
industry  conducts  business,  as  the  lag 
may  create  month-to-month  differences 
in  processor  margins.  However,  the 
v\ifness  contended  that  over  time  this 
proposal  does  not  change  the 
competitive  value  of  milk  to  either 
producers  or  proces.sors. 

Opposition  to  the  adoption  of  the  base 
month  M-W  price  was  presented  by 
witnesses  repre.senting  NFO,  TAPP/ 
FUMMC,  and  the  United  States  Cheese 
Makers  Association,  the  American 
Producers  of  Italian  Type  Cheese 
Association,  the  Ohio  Swiss  Cheese 
Association,  and  the  Wisconsin  Cheese 
Makers  Association  (Cheese  Makers) 
and  in  briefs  filed  on  behalf  of  these 
organizations  and  WFBF/MMPA.  The 
witnesses  for  these  organizations 
objected  to  the  adoption  of  the  base 
month  M-W  price  for  two  primary 
reasons.  First,  the  decline  in  the  amount 
of  Grade  B  milk  production  raises 
uncertainty  about  the  .statistical 
reliability  of  any  survey  based  only  on 
Grade  B  milk.  Secondly,  a  Grade  B  only 
survey  does  not  reflect  the  true  value  of 
milk  used  for  manufacturing  purposes. 

The  opposition  recited  statistics 
regarding  the  decline  in  Grade  B  milk 


producers  and  processors  that  they 
claim  has  resulted  in  a  lack  of 
competition  for  the  Grade  B  milk  supply 
and  an  increased  competition  for  the 
Grade  A  milk  supply.  The  opposition 
further  contended  that  as  manufacturers 
shift  money  away  from  the  Grade  B 
supply,  they  can  use  this  money  to 
attract  the  Grade  A  milk  supply.  This 
results  in  Grade  B  prices  which  do  not 
truly  reflect  the  value  of  milk  u.sed  for 
manufacturing  purposes.  The  opponents 
argued  that  merely  enlarging  the  sample 
size  would  neither  affect  the  amount  of 
competition  nor  the  value  of  the  milk. 

The  Cheese  Makers  also  ai^ued  that 
the  continued  use  of  a  Grade  B  sur\'ey 
results  in  the  extended  use  of  an 
untimely  price  announcement, 
announcing  the  price  for  the  milk  after 
it  has  been  manufactured  into  products. 
The  witness  stated  that  the  dairy 
industry  is  one  of  the  last  industries  to 
engage  in  the  receipt  of  a  raw 
commodity,  manufacture  it  into  frnished 
products,  and  price  and  sell  these 
produ{:ts  before  knowing  the  cost  of  the 
raw  ingredient.  This,  according  to  the 
witne.ss.  is  resulting  in  an  unstable 
market. 

To  follow  through  on  the  argument 
presented  by  the  Cheese  Makers 
regarding  the  untimeliness  of  a  Grade  B 
survey,  several  witnesses  opposed  the 
additional  lag  in  pricing  created  by 
Kraft's  proposal.  In  fact,  most  witnes.ses 
who  supported  the  adoption  of  a 
competitive  pay  price  series  advocated 
the  use  of  a  product  formula  for 
updating  purposes.  One  witness  for  the 
Central  Milk  Producers  Cooperative 
(CMPC)  stated  that  the  industry  has  long 
recognized  one  problem  with  the 
current  M-W  price  being  the  time  lag 
between  changes  in  product  markets 
and  milk  prices  both  on  the  upside  and 
downside  of  the  market.  The 
combination  of  the  M-W  price  lag  and 
the  forward  pricing  used  in  the  Federal 
order  program  further  complicates  the 
timing  problem  and  any  additional  lag 
would  be  unacceptable.  In  its  brief, 
CMPC  further  asserted  that  an 
additional  lag  could  create  an 
opportunity  for  exploitation  of  the 
market  by  manufacturers. 

The  witness  for  Country  Fresh,  et  a\., 
stated  that  these  organizations  strongly 
oppose  any  reduction  in  the  amount  of 
forward  notice  the  industry  currently 
receives  on  its  raw  milk  costs.  This 
point  of  view  was  further  addressed  by 
the  National  Milk  Producers  Federation 
witness  who  .stated  that  Federal  order 
prices  should,  to  the  maximum  extent 
possible,  refleci  current  market 
conditions.  The  brief  filed  on  behalf  of 
AE/SFG  stated  that  although  we 
"understand  Kraft's  proposal  *  *  «  less 
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current  pricingidoes  not  benefit  anyone 
in  the  industry." 

The  third  competitive  pov  price  .series 
advanced  as  3$  alternative  to  the  current 
M-W  price  is  Jhe  Agricultural  Prices 
M-W  (Ag  Prices  M-W).  which  was 
developed  for  the  study  in  response  to 
an  industry  re<iue.st  to  make  the  least 
amount  of  change  necessary  to  replace 
the  current  M-W  price.  The  Ag  Prices 
M-W  is  an  approximation  of  the  base 
month  M-W  price  and  is  calculated 
from  NASS'  "Prit;es  Received"  series. 
vvhii:h  includes  estimates  of 
tuaniifacfuringigrade  milk  prices  for 
Minne.sota  and)  Wisconsin.  The  •'Prices 
Received"  estisinates  are  computed 
approximately  itwo  weeks  prior  to  the 
tabulation  of  fHe  base  month  M-W 
price.  The.se  estimates  are  published 
aroun^i  the  end  of  each  month  in 
"Agricultural  Prices",  a  NASS 
publication.      1 

The  "Prices  Received  '  estimates  are 
derived  from  rflports  of  plants  that  are 
part  of  the  basej  month  sample.  These 
prices  for  Minnesota  and  Wisconsin  ore 
weighted  together  using  the  same 
weights  as  in  the  M-W  price  to 
determine  the  Ag  Prices  M-W.  Thus,  ihe 
Ag  Prices  M-W  available  on  the  5th  day 
of  the  month  would  be  the  price  for  the 
second  preceding  month.  The  price 
announced  Martih  5th  would  repre.sent 
January  pay  pri«:es.  The  volume  of 
Grade  B  milk  represented  in  the  "Prices 
Received"  sample  represents  about  30 
perc;ent  of  all  Grade  B  milk  sold  in 
Minne.sota  and  Wisconsin. 

The  adoption  of  the  Ag  Prices  M-W 
updated  with  a  product  price  fommla 
was  supported  by  numerous  producer 
organizations  during  the  hearing.  One 
proponent  of  this  replacement  option, 
proposal  number  si,x,  was  the  National 
Milk  Producers  Federation  (NMPF).  a 
federation  that  represents  a  sub.stantial 
number  of  dairy  cooperative  marketing 
associations.  A  witness  speaking  on 
behalf  of  NMPF  testified  that  there  are 
currently  sufficient  quantities  of  Grade 
B  milk  being  marketed  in  Minnesota 
and  Wisconsin  to  allow  NASS  to  colle(,1 
reliable  price  information  received  by 
dairy  producers  for  Grade  B  milk  in  ' 
tho.se  States. 

The  NMPF  witness  further  stated  that 
the  Ag  Prices  Mr-W  "will  reflect  a  price 
level  determined  by  competitive 
conditions  which  are  affected  by  supply 
and  demand  in  ail  the  major  u.ses  of 
manufactured  dairy  products,  h  is  a  free 
market  pay  price  resuhing  from 
competitive  bidding  among  unreguJotod 
processors  for  miUc  for  various 
manufacturing  uses  and  is  a  good 
measure  of  changes  in  the  value  of  milk 
for  manufacturing."  The  witness  ai.so 
testified  to  the  need  forupdating  the  Ag 
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Prices  M-W  because  Federal  order 
prices  should  reflect  current  market 
conditions  as  much  as  possible  and  the 
one-month  lag  created  by  this  formula 
would  be  unacceptable.  The  proponents 
of  the  Ag  Prices  M-W  recommended  the 
use  of  the  same  product  price  updating 
formula  that  is  currently  u.sed  to  update 
Class  H  prices.  U.se  of  the  Ag  Prices 
M-W  was  also  supported  by  Darigold. 
Farmers  Cooperative  Creamery. 
Northwest  Independent  Milk  Producers 
Association,  and  Tillamook  Cooperative 
Creamery  -Association  (Darigold.  et  al.). 
all  of  whom  are  additional  proponents 
of  the  Ag  Prices  M-W.  A  witne.ss 
representing  Darigold.  et  al.,  concluded 
that  an  important  element  of  this  prii:e 
series  is  its  relative  price  stability 
compared  with  the  current  M-W"  price. 
Opposition  to  the  tisu  of  the  Ag  Prices 
M-W  was  advanced  hy  the  same 
orf^anizations  who  opposed  the 
adoption  of  the  ba.se  month  M-W  price. 
The  opposition  cited  the  identical 
arguments  for  opposing  the  Ag  Prices 
M-W  as  for  the  base  month  M-W  price 

In  po.st-hearing  briefs,  all  of  the 
proponents  of  the  ba.se  month  M-W 
price  and  the  Ag  Prices  M-W  reiterated 
the  need  for  the  adoption  of  a 
competitive  pay  price  series  as  a 
replacement  for  the  current  M-W  price. 
Most  of  the  proponents  of  these  two 
propo.sals.  with  the  ext:eption  of  Krrift. 
stated  that  the  primary  difference 
between  the  updated  ba.se  month  .M-W 
price  and  the  updated  Ag  Prices  M-W 
was  the  sample  size.  Mo.st  of  these 
proponents  expres.sed  a  willingness  to 
support  either  competitive  pay  price 
series  based  on  the  amount  of  milk  the 
Department  determined  would  be 
necessary  to  obtain  an  accurate  estimate 
of  the  price  paid  for  Grade  B  milk  in 
Minnesota  and  Wisconsin. 

Three  other  types  of  proposals  were 
considered  at  the  hearing:  Product  price 
formulas,  the  support  price,  and  co.st-of- 
production  formulas.  All  three  types  of 
proposals  received  substantial 
opposition.  One  other  proposal  listed  in 
the  hearing  notice,  propo.sal  number 
eight,  would  have  established  the  basic 
formula  price  on  wholesale  prices  of 
manufactured  produds.  Two 
proponents,  Lamers  Dairy,  Inc..  and 
Empire  Cheese,  Inc..  withdrew  their 
support  for  this  proposal.  There  was  no 
other  support  for  proposal  eight  during 
the  hearing.  Thus,  it  is  considered 
abandoned. 

The  Cheese  Makers  propo.sed  the 
adoption  of  a  product  price  formula 
updated  by  a  competitive  pay  price 
factor  as  a  replacement  for  the  M-W 
price,  listed  as  proposal  number  seven 
in  the  hearing  notice.  This  proposal  is 
based  on  a  current  competitive  pricing 


mechanism  designed  to  reflect  the 
current  true  value  for  milk.  This 
proposal  would  require  the 
annoimcement  of  weekly  prices  based 
on  a  butter/povvder/cheese  fornwila 
using  the  most  recent  weekly  product 
pri(;es.  This  weekly  ba.sic  formula  price 
would  be  announced  on  Friday  and 
would  apply  to  the  following  .Vlond;iy 
through  Sunday.  The  weekly  prices 
would  then  be  used  to  compute  a 
monthly  average  produt-t  price  formula 
value.  A  competitive  differential,  the 
difference  between  the  monthly  ,'\/B 
price  and  the  average  product  price 
value,  would  be  multiplied  by  50 
percent  to  yield  a  preliminary  adjustur 
The  preliminary  adjuster  would  be  - 
added  to  the  monthly  product  pnct; 
formula  value  to  determine  the 
calculated  basic  formula  price.  The  iln.il 
iiuiustry  price  would  then  be  coniputetl 
based  on  75  pen;ent  of  the  difference 
between  the  competitive  A/B  prit.eand 
the  calculated  basic  formula  price  plus 
the  blend  price  for  the  sei.ond  preceding 
month.  The  intended  result  is  a  price  Id 
producers  which  would  be  more 
representative  of  the  value  of 
mamif'acturint^  grade  milk. 

The  witness  testifying  on  behalf  of  the 
Cheese  Makers  stated  that  their  proposal 
would  determine  the  true 
manufacturing  value  of  milk  by  using  n 
product  price  fonnula  updated  with  a 
<:ompetitive  pay  price.  The  witness  afso 
testified  .to  the  need  within  the  indnst.ry 
for  current  pricing  or  announcing  a 
price  on  Friday  of  each  week  that  could 
he  used  as  a  guideline  for  pricing  wulk 
the  following  week.  .Act:onling  to  tiie 
witness,  current  pricing  is  crucial  to  the 
dairy  industry  because  the  price  of  the 
raw  milk  u.sed  in  manufacturing  is 
unpriced  when  the  finished  product  is 
sold. 

Opposition  to  the  Cheese  Makers  use 
of  a  product  price  formula  as  the  basis 
for  the  basic  fonnula  price  was 
presented  by  several  organizations 
during  the  hearing  and  in  post-hearing 
briefs.  The  witness  repre.senting  Country- 
Fresh,  et  al..  .stated  that  although 
product  prices  refle<;t  supply  and 
demand  conditions  in  the  marketplai.^-. 
translating  these  into  raw  milk  prii:es 
presents  problems.  According  to  the 
Country  Fresh,  et  al..  witness  a  produiJ 
formula  price  has  three  key 
components:  product  prices,  yield 
factors,  and  manufaciuring  allowances. 
Selecting  the  appropriate  product 
prices,  yield  factors  and  manufacturing 
allowance  to  be  used  in  the  formula  is 
difficult.  The  witness  explained  that 
there  are  several  products  and. by- 
products of  milk  which  can  he  used  in 
a  product  price  formula.  Determining 
which  produc;ts.  and  to  a  les.st>r  exicTit 
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which  by-products,  are  included 
directly  influences  the  value 
represented  by  the  formula.  Selecting 
appropriate  yield  factors  is  also  difficult 
because  these  vary  both  seasonally  and 
annually.  Finally,  establishing 
appropriate  manufacturing  allowances 
that  vary  with  each  plant  based  on  the 
modemness  of  the  facility,  management 
practices,  milk  supplies,  and  product 
yields  further  complicates  a  product 
price  formula.  Factors  that  may  be 
appropriate  at  one  time  can  quickly 
become  unacceptable,  said  the  Country 
Fresh,  et  al.,  witness.  Kraft's  witness 
reiterated  the  points  set  forth  by  the     ' 
Country  Fresh,  et  al.,  witness,  stating 
that  changes  in  competitive  milk  prices 
do  not  correspond  exactly  with  changes 
in  product  prices. 

In  the  post-hearing  brief  filed  by  AE/ 
SFG,  three  supplementary  reasons  for 
opposing  the  Cheese  Makers  proposal 
were  presented.  According  to  the  brief, 
product  price  formulas  are  unable  to 
properly  fulfill  market-clearing 
functions.  In  addition  to  the 
assumptions  concerning  which 
products,  yield  factors,  and 
manufacturing  allowances  are  included 
in  the  formula,  the  AE/SFG  brief 
contended  that  product  price  formulas 
will  not  send  producers  the  needed 
production  signals  to  increase  or 
decrease  production  as  quickly  as 
would  competitive  pay  prices.  A  second 
issue  raised  by  AE/SFG  related  to  the 
effect  of  the  final  price  adjustor. 
According  to  the  AE/SFG  brief,  the  final 
price  adjustor  provides  for  more  current 
pricing  for  cheese  manufacturers  at  the 
expense  of  less  current  pricing  for  fluid 
processors.  The  final  issue  addressed  in 
this  brief  concerned  the  price 
enhancement  that  AE/SFG  projected 
would  occur  for  which  they  believe 
there  is  no  supporting  economic 
analysis  under  current  supply  and 
demand  conditions.  The  brief  filed  by 
Country  Fresh,  et  al.,  also  addressed  the 
concern  that  this  proposal  would 
eliminate  advance  pricing,  a  result  the 
brief  considered  unacceptable. 

A  brief  filed  by  Alto  Dairy 
Cooperative  (Alto)  stated  that  the 
Cheese  Makers  proposal  attempts  to  set 
the  stage  for  a  long-run  solution  because 
it  moves  the  industry  toward  a  pricing 
system  that  reflects  the  value  of  milk 
products  and  their  milk  components. 
Alto  felt  that  with  some  simplification 
and  revisions,  this  proposal  could  form 
the  basis  for  a  long-term  solution. 
However,  Alto  further  stated  that  in  this 
proceeding  the  revisions  needed  are  not 
possible  because  the  proceeding  does 
not  allow  for  consideration  of  the 
relationship  between  the  Class  I  and 
Clasa  III  prices. 


The  Minnesota  Milk  Producers 
Association  and  the  Wisconsin  Farm 
Bureau  Federation  (MMPA/WFBF) 
proposed  replacing  the  M-\V  price  with 
the  support  price  (proposal  number  nine 
in  the  hearing  notice).  Four  witnesses 
testified  in  support  of  this  proposal.  In 
addition,  Lamers  Dairy.  Inc.,  and 
Hansen's  Dairy,  Inc.,  stated  support  for 
this  proposal  during  the  hearing. 

The  first  witness  for  MMPA/WFBF 
testified  that  the  adoption  of  the  support 
price  as  the  basic  formula  price  would 
establish  consistency  between  the  price 
support  program  and  the  Federal  milk 
order  program.  The  witness  stated  that 
this  proposal  would  establish  easily 
determined  minimum  prices  for  all 
classes  of  milk  and  would  not  set  an 
effective,  or  market,  price.  According  to 
the  witness,  this  proposal  would  allow 
local  market  over-order  pricing  and 
over-order  premiums  to  set  the  price  for 
milk,  resulting  in  a  more  market-driven 
system. 

The  second  witness  for  MMPA/WFBF 
elaborated  on  the  benefit  created  by  this 
proposal,  as  perceived  by  the  witness, 
because  it  would  decouple  classified 
pricing  from  the  Upper  Midwest.  He 
contended  that  the  supply  and  demand 
situation  in  this  area  is  unique  because 
competition  for  manufacturing  milk  is 
driving  producer  pay  prices  year  round. 
He  described  the  effect  of  adopting  the 
support  price  as  a  decrease  in  class 
prices  where  the  order  prices  are  the 
effective  prices,  and  little  change  in 
markets  where  competition  is 
determining  the  effective  prices.  A  third 
witness  for  MMPA/WFBF  reiterated 
these  points  and  testified  that  the 
adoption  of  this  proposal  would 
guarantee  that  minimum  order  prices 
were  not  leading  to  disparate  regional 
profitability  levels. 

The  final  witness  for  MMPA/WFBF 
testifying  in  favor  of  adopting  the 
support  price  as  the  basic  formula  price 
expounded  on  the  points  advanced  by 
the  previous  witnesses.  The  witness  also 
reiterated  that  this  proposal  would  make 
the  Federal  milk  order  program 
consistent  with  the  price  support 
program  in  pursuing  the  objective  of 
minimum  prices.  He  observed  that  the 
minimum  prices  in  all  Federal  orders 
are  linked  to  the  M-W  price,  not  local 
supply  and  demand  conditions.  Thus, 
he  stated,  these  prices  are  impacted  by 
supply  and  demand  conditions  in 
Minnesota  and  Wisconsin  regardless  of 
what  local  marketing  conditions  may 
warrant.  According  to  the  witness, 
minimum  prices  established  without 
regard  to  local  supply  and  demand 
conditions  result  in  disparate  regional 
profitability.  This  witness  testified  that 
the  adoption  of  the  support  price  may 


or  may  not  have  an  impact  on  the 
producer  prices.  If  the  competitive 
conditions  of  the  market  warrant  the 
current  price  then  this  price  would 
remain.  If  not,  it  would  decline  to  the 
support  level.  He  argued  that  adoption 
of  the  support  price  as  the  basic  formula 
price  would  succeed  in  establishing 
minimum  prices  and  thus  would  allow 
the  Federal  order  program  to  establish 
true  minimum  prices. 

The  witness  stated  that  Federal  order 
prices  are  intended  to  be  minimum 
prices.  However,  he  stated  that  the 
extent  to  which  the  Federal  order  prices 
represent  minimum  prices  instead  of 
effective  prices  varies  among  the  orders 
as  is  evident  by  the  cooperative  pay 
prices.  He  asserted  that  if  the 
cooperative  pay  price  is  above  the  order 
minimum  blend  price,  then  local , 
marketing  conditions  are  establishing 
the  effective  price.  However,  the  witness 
concluded,  if  the  cooperative  pay  price 
is  below  the  order  minimum  blend 
price,  the  minimum  prices  are  too  high. 

Besides  the  brief  filed  by  the 
proponents,  two  additional  briefs  were 
filed  in  support  of  this  proposal,  one  by 
the  U.S.  Department  of  Justice  (DOJ)  and 
the  second  on  behalf  of  Lamers  Dairy, 
Inc.,  and  Hansen's  Dairy.  Inc.  The  DOJ 
brief  stated  that  the  adoption  of  the 
support  price  as  the  basic  formula  price 
would  establish  a  low  minimum  price 
which  would  allow  market  forces  to 
play  the  greatest  possible  role  in 
determining  milk  production  and  price. 
The  DOJ  contendejl  that  a  low  minimum 
price  would  not  result  in  inadequate 
milk  supplies  or  harm  efficient 
producers,  but  would  facilitate  the 
transition  towards  a  free  market;  would 
provide  for  more  efficient  industry 
performance;  and  would  result  in  lower 
prices  to  consumers. 

Substantial  opposition  to  the  adoption 
of  the  support  price  as  the  basic  formula 
price  was  presented  during  the  hearing 
and  in  post-hearing  briefs.  A  witness 
representing  Pennmarva  Dairymen's 
Federation  and  its  member  cooperatives 
and  Milk  Marketing,  Inc.  (Pennmarva,  et 
al.),  offered  extensive  testimony  in 
opposition  to  adopting  the  support 
price.  First,  the  witness  stated  that  the 
milk  value  established  under  the 
Federal  order  program  should  be  based 
on  the  competitive  value  of  milk  used 
to  produce  manufactured  dairy 
products.  Since  1990.  he  observed,  the 
support  price  of  $10.10,  adjusted  to  3.5 
percent  butterfat,  has  yielded  a  price 
between  $9.88  and  $9.97  per 
hundredweight,  depending  on  the 
support  price  calculation.  He  stated  that 
during  the  same  period,  the  M-W  price 
at  3.5  percent  butterfat  has  ranged  from 
510.02  to  513.94  per  hundredweight. 
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The  witness  contended  that  these  price 
fiuctuations  have  provided  the 
necessary  sigjials  to  Federal  order 
producers tomake adjustments  in 
supply  according  to  demand. 

The  next  point  of  objection  by  the 
Pennmarva,  et  al.,  witness  focused  on 
the  disruption  of  orderly  marketing 
conditions  which  he  feared  would  be 
created  by  the  adoption  of  the  support 
price.  According  to  the  witness,  this 
disruption  would  result  because  the 
Federal  order  price  would  be  below  tJie 
competitive  value  of  milk.  During  the  . 
period  between  April  1988  through 
April  1992,  the  M-W  price  has 
exceeded  the  support  price  by  amounts 
ranging  from  $.12  to  $4.58. 

The  Pennmarva.  et  ah,  witness  then 
explained  that  the  Federal  order 
program  and  the  price  support  program 
have  different. objectives.  He  described 
the  order  prog;rHm  objective  as 
maintaining  an  adequate  .supply  of  milk 
to  meet  the  fluid  needs  of  the  market, 
while  the  support,  program  provides  a 
price  floor  for  milk  used  to  manufacture 
dairy  products..  Another  point  of 
opposition  addressed  by  the  witness 
was  the  fact  that  Federal  order  class 
prices  would  no  longer  be  influenced  by 
.seasonal  and  other  supply  and  demand 
factors. 

Further  objection  by  the  Pennmarva, 
et  al.,  witness  addressed  the  fact  that 
milk  not  regulated  under  the  Federal 
order  program  would  stiU  be  priced  on 
a  competitive  basis,  creating  differences 
in  price  levels  and  further  resulting  in 
disorderly  marketing.  A  substantial 
increase  in  ovCT-order  prices  would 
become  the  means  of  improving  the 

competitiveness  of  regulated  handlers, 
resulting  in  greater  inequities  between 
producers  and  handlers.  The  witness 
projected  that  this  would  lead  to 
increased  instability  between  producers 
and  handlers  because  of  the  increa.se  in 
risks  by  both  parties. 

Several  other  witnesses,  intJuding  but 
not  limited  to  MIF/IICA,  NMPF.  CMPC. 
AE/SFG.  Darigald,  et  al.,  SCDF.  Dairy  lea 
and  its  affiliated  cooperatives,  and 
Country  Fresh,  et  al.,  Expounded  on  the 
points  of  opposition  addressed  by  the 
Pennmar\a.  et  al.,  witness  during  the 
hearing  and  in  post-hearing  briefs.  The 
consen.sus  of  these  opposing  the 
adoption  of  the  support  price  was  that 
it  would  result  in  disorderly  marketing 
conditions  with  the  price  received  by 
dairy  fanners  being  lowered.  They 
contended  that  Federal  order  prices 
would  no  longer  reflect  supply  and 
demand  conditions  but  would  be  hosed 
on  a  politically  determined  pri(.-e. 

The  final  M-W  price  replacement 
alternative  CGn.sidered  at  the  hearing, 
proposal  number  len„  was  the  use  of  a 


cost-of-production  formula,  to  determine 
the  basic  formula  price.  Sewerali 
independent  dairy  fanners  and  dairy 
farmer  organizations  proposed  this 
alternative.  Proposal  number  ten  in  the 
hearing  notice  listed  a  formula  that 
might  be  utilized  to  determine  the  cost 
of  production  although  none  of  the 
witnesses  testifying  in  support  of  this 
proposal  discussed  the  listed  formula. 
The  witness  testifying  on  behaif  of  the 
Progressive  Agriculture  Organization 
and  several  other  groups  (PAO)  and  the 
vvitne.ss  representing  the  National 
Fanners  Union  (NFTJ)  proposed  using 
the  national  average  cost  of  production 
published  by  USDA.  adjusted  annually, 
as  the  basic  formula  price. 

The  PAO  witness  stated  that  all  dairy 
farmers  should  be  treated  equally  and 
that  the  current  basic  formula  price 
results  in  an  inadequate  pay  price  for 
producer  milk.  The  witness  contended 
that  due  to  the  inadequacy  of  this  price, 
several  dairy  farmers  have  been  either 
forced  out  of  business  or  forced  to 
increase  production  to  maintain  a 
constant  cash  flow.  According  to  the 
witness,  the  PAO  proposal  would 
benefit  producers,  processors,  and 
consumers  because  it  would  result  in 
long-term  price  stability  by  eliminating 
the  volatile  price  swings  the  industry 
currently  experiences.  Although  the 
witness  stated  that  this  proposal  would 
increase  prices,  he  maintained  that  it 
would  not  stimulate  production. 
Basically,  these  viewpoints  were 
expressed  by  other  witnesses 
representing  the  American  Dairy  Fanner 
Campaign  and  several  other  group,s. 
Empire  State  Family  Farm  Alhance  and 
several  other  groups,  and  the  NFU.  As 
mentioned  previously,  NFQalso 
supported  the  adoption  of  the  cost  of 
production  as  a  floor  price  for  the  basic 
formula  price. 

A  witness  from  the  University  of 
Wisconsin— River  Falls,  testified 
exclusively  in  opposition  to  the  cost  of 
production  as  a  repl«*;ement  for  the  M- 
W  price.  The  witness  based  his 
opposition  on  the  theory  thnt  the  price 
received  for  milk  determines  the  cost  of 
production.  He  cited  historical  data 
which  he  maintained  proved  that  dairy 
farmers  do  adju.st  their  inputs  in 
response  to  milk  prices.  He  further 
reiterated  tlie  point  that  the  adoption  of 
a  cost-of-produGtion  formula  would  not 
monitor  changes  in  national  supply  and 
demand  conditions. 

In  addition  to  this  witness,  an 
overwhelming  amount  of  opposition  to 
the  adoption  of  a  cost-of-production 
formula  was  presented  during  the 
hearing  and  in  post-hearing  briefs.  The 
general  consensus  of  the  opposition  is 
that  a  cost-of-production  formula 


accounts  for  only  factors  affecting 
supply  conditions:  it  does  not  fatiTor 
demand  conditions  into  the  calculation. 
Also,  the  opposition  argued  that  hosing 
the  cost  of  production  on  the  national 
average  would  not  account  for  the 
regional  variations  in  production  costs 
and  would  tend  to  advantage  the  larger, 
more  efficient  producers.  It  was  further 
agreed  by  the  opponents  that  the 
ultimate  result  of  adopting  a  cost-of- 
production  formula  as  the  basic  formula 
price  would  be  an  increase  in 
production.  Another  problem  cited  with 
this  proposal  is  the  availability  of  data; 
USDA  cost-of-production  numbers  tend 
to  lag  current  production  costs  by  two 
years. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (the 
Act),  authorizes  the  Federal  milk  order 
program.  7  U.S.C.  section  602  sets  forth 
the  declaration  of  policy  and  7  U..S.C. 
section  60Hc(18)  sets  forth  certain  milk 
pricing  requirements.  Part  of  the  policy 
of  the  Federal  milk  order  program  is  to 

Est.ibiish  and  raaintjin  such  ordi^rly 
marketing  conditions  *   *   *  as  will  proviiln. 
in  the  intemsts  of  producers  and  cunsumere, 
an  orderly  flow  of  the  supply,  therwjf  *   '    • 
to  avoid  unreasonable  fluctuations  in 
supplies  and  prices  *   *   *. 

The  pricing  provisions  state  in  part, 
that  ^ 


Whenever  tlie  .Secretary  finds,  iipi.n  rtin 
basis  of  evidence  adduced  at  the  hBarin^ 

*.  that  the  parity  price* of  such 
commodities  am  not  reasonable  in  view  of 
the  price  of  feeds,  the  available  supplies  of 
feeds,  and  other  economic  conditions  which 
affr^ct  market  supply  and  demand  for  milk 
and  its  pn)ducts  in  the  marketing  area  *    *   * 
he  shuii  fix  such  prices  as  he  finds  wiJ! 
reflect  such  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  millc  to  miMst 
current  needs  and  further  to  a.s.suit'  a  level  of 
farm  income  adequate  to  maintain  produrtive 
capacity  sufficient  to  meet  anticipated  fufurs 
ne(!ds,  and  be  in  the  public  interest. 

The  hearing  notice  stated  that  any 
change  in  price  levels  must  be  justified 
under  the  supply  and  demand  pncing 
standards  mentioned  above.  The  hearing 
record  indicates  that  current  price  levels 
are  achieving  a  reasonable  balance 
between  supply  and  demand  for  milk. 
Present  price  levels  are  ensuring 
cons;imers  of  an  adequate  supply  of 
milk  while  maintaining  sufficient 
reserve  supplies. 

The  re<-.ord  conclu.sively  demon strntPs 
that  three  types  of  the  proposals 
t;onsidere<l— product  price  formul.is 
(except  for  updating  purposes),  the 
support  price,  and  cosf-of-produrtion 
fonnula.s— would  change  current  price 
levels  and  do  not  have  sufficient 
justification  in  the  evidentiary  recnn.1 
for  such  changes.  In  addition,  the  Litter 
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two  proposals  do  not  comply  with  the 
criteria  specifled  in  the  Act. 
Consequently,  such  proposals  are 
denied. 

A  host  of  economic  conditions  affect 
both  supply  and  demand.  The 
interaction  of  supply  and  demand 
results  in  a  "market"  price.  Thus,  the 
M-VV  price,  as  a  competitive  pay  price, 
reflects  all  of  the  economic  conditions 
that  affect  both  supply  and  demand  and 
is  automatically  responsive  to  any 
changes  that  affect  economic  conditions. 

The  cost-of-production  formulas  and 
the  price  support  level,  as  replacements 
for  the  M-W  price,  would  ignore  these 
economic  factors  and  would  establish 
price  levels  on  a  limited  and  different 
basis.  While  the  cost  of  milk  production 
is  an  economic  factor  that  affects 
supply,  it  is  not  a  price  indicator  that 
reflects  all  economic  supply  and 
demand  factors.  Likewise,  the  price 
support  level  is  a  price  floor  that  is 
designed  to  prevent  further  price 
reductions  that  might  otherwise  be 
warranted  by  supply  and  demand 
conditions.  As  a  result  of  not 
encompassing  all  economic  supply  and 
demand  factors,  these  two  types  of 
proposals  would  establish  prices  on 
factors  that  are  not  in  conformance  with 
the  requirements  of  the  Act. 

The  use  of  cost-of-production 
formulas  also  would  substantially 
enhance  price  levels,  a  result  which  was 
not  justified  on  the  basis  of  the 
evidentiary  record  of  this  proceeding. 
During  the  five-year  period  1988-1992. 
the  economic  (full  ownership)  costs  of 
producing  a  hundredweight  of  milk,  as 
published  by  the  Economic  Research 
Service  (ERS),  annually  averaged  $1.77 
greater  than  the  current  M-W  price, 
ranging  from  $0.27  to  $3.04  more.  The 
cost  of  production  exceeded  the  M-VV 
price  during  these  five  years  in,  all  but 
seven  months,  September  1989  through 
January  1990,  and  May  and  June  1990. 
This  was  an  atypical  period  within  the 
dairy  industry  that  resulted  in  record 
level  prices  as  milk  production  declined 
and  demand  in  both  the  domestic  and 
foreign  markets  increased.  Official 
Notice  is  taken  of  "Economic  Indicators 
of  the  Farm  Sector,  Costs  of 
Production— Major  Field  Crops  & 
Livestock  and  Dairy,  1991,"  February 
1994,  Economic  Research  Service. 

The  same  five-year  comparison  of 
NFO's  proposal,  which  is  based  on  an 
A/B  updated  price  with  a  cost-of- 
production  floor  price  as  the  basic 
formula  price,  disclosed  that  the  cost-of- 
production  value  would  have  been  in 
effect  for  all  but  14  months  during  this 
60-month  period.  NFO's  proposal 
results  in  a  basic  formula  price  that 
would  have  exceeded  the  current  M-W 


price  by  an  annual  average  of  S2.01, 
.  raneing  from  $0.93  to  $3.04. 

The  opposite  of  the  price 
enhancement  generated  by  the  cost-of- 
production  formula  as  the  basic  formula 
price  could  occur  if  the  support  price 
were  adopted  as  a  replacement.  The 
support  price  as  the  basic  formula  price 
would  result  in  a  significant  decrease  in 
Federal  order  minimum  prices,  an 
outcome  which  was  not  justified  on  the 
basis  of  the  evidentiary  record  of  this 
proceeding.  The  same  five-year 
comparison  (1988-1992)  of  the  support 
price  to  the  current  M-W  price  shows 
that  the  M-W  price  on  a  yearly  basis 
averaged  $1.60  greater  than  the  support 
price,  ranging  from  a  low  in  1988  of 
$0.70  to  a  high  in  1990  of  $2.32.  On  a 
monthly  basis,  the  M-VV  price  equalled 
the  support  price  only  once  during  this 
period  and  exceeded  the  support  price 
by  as  much  as  $4.58.  Official  notice  is 
taken  of  "Dairy  Market  News",  Volume 
60,  Report  31,  Agricultural  Marketing 
Service.  As  a  result.  Federal  order 
minimum  prices  would  be  static  and 
would  be  virtually  meaningless  as 
indicators  of  supply  and  demand 
conditions  and  changes  in  such 
conditions.  Minimum  prices  e.stablished 
on  such  a  basis  would  not  be  consistent 
with  the  requirements  of  the  Act. 

The  exception  filed  on  behalf  of 
WFBF/MMPA  objected  to  the  adoption 
of  a  competitive  pay  price  based  solely 
on  Grade  B  milk.  The  e.xception  stated 
that  the  recommended  decision  failed  to 
recognize  the  decline  in  Grade  B  milk 
production  and  use  and  the  increase  in 
the  use  of  Grade  A  milk  for 
manufacturing  purposes.  The  exception 
contends  that  Grade  B  milk  prices  in 
Minnesota  and  Wisconsin  do  not  reflect 
national  supply  and  demand  conditions 
and  is  discriminatory  to  Upper  Midwest 
producers,  thus  it  should  not  be 
adopted. 

Tne  exception  also  states  that  the 
recommended  decision  rejected  the 
support  price  proposal  as  a  replacement 
for  two  reasons.  According  to  the 
exception,  these  reasons  were:  1)  the 
support  price  was  opposed  by  several 
witnesses  testifying  at  the  hearing  and 
in  several  briefs,  and  2)  the  support 
price  would  result  in  federal  order 
minimum  prices  less  than  those  that 
currently  exist.  The  exception  further 
reiterates  WFBF/MMPA's  position 
supporting  the  adoption  of  the  support 
price  as  the  replacement  for  the  M-VV 
price  and  attempts  to  discredit  the 
Department's  reasons  for  denying  the 
proposal. 

In  fact,  as  the  recommended  decision 
concluded,  there  is  not  sufficient 
ju.stification  in  the  evidentiary  record 
for  any  significant  change  in  current 


price  levels,  whether  higher  or  lower. 
Furthermore.  WFBF/MMPA  fails  to 
recognize  that  another  important  reason 
for  denying  the  support  price  proposal 
is  that  it  does  not  comply  with  the 
criteria  specified  in  the  Act  requiring 
prices  to  be  established  based  on  the 
economic  conditions  that  affect  supply 
and  demand.  The  price  support  level 
does  not  adequately  reflect  all  of  the 
factors  that  affect  supply  and  demand. 
The  recommended  decision  recognized 
the  decline  in  Grade  B  milk  production, 
but  concluded  that  there  is  still  ample 
competition  for  this  milk  in  Minnesota 
and  Wisconsin.  The  Department 
continues  to  believe,  contrary  to  VVFBF/ 
MMPA  arguments,  that  at  this  time  the 
base  month  M-W  price  does  represent 
supply  and  demand  conditions 
throughout  the  United  States  because  it 
is  an  area  of  significant  reserve  milk 
supplies.  The  additional  information  in 
the  recommended  decision  regarding 
the  support  price  proposal,  which  is 
mentioned  in  the  WFBF/MMPA 
exception,  further  supports  the  denial  of 
the  proposal.  Although  the  Pennmarva 
witness  is  referenced  frequently  in  the 
summary  of  evidence  within  the  record, 
this  witness  was  supported  by 
numerous  other  witnesses  and  in 
several  briefs.  The  arguments  presented 
by  this  witness  serve  to  provide  specific 
information  as  to  the  projected  impact 
of  adopting  the  support  price. 
Consequently,  the  arguments  advanced 
in  the  WFBF/MMPA  exception  are 
rejected. 

The  National  Family  Farm  Coalition 
filed  an  exception  requesting  that  the 
Department  consider  replacing  the 
current  M-W  price  with  a  cost-of- 
production  formula.  The  exception  does 
not  provide  any  additional  evidence 
supporting  this  proposal  that  has  not 
already  been  discussed  completely  in 
the  recommended  decision.  Therefore, 
the  exception  is  denied. 

As  was  indicated  in  the  brief  filed  by 
Alto,  the  Cheese  Makers  formula  needs 
to  be  further  developed  to  be  considered 
as  a  viable  alternative  for  replacing  the 
M-VV  price.  The  formula  as  presented 
during  the  hearing  would  still  require 
the  use  of  a  competitive  pay  price  series 
to  be  utilized  in  computing  the  final 
adjuster.  The  Cheese  Makers  proposed 
the  use  of  the  A/B  price  but  stated  that 
any  competitive  pay  price  could  be 
utilized  in  their  proposal.  However, 
they  provided  no  analysis  as  to  what 
impact  other  competitive  pay  prices 
may  have  on  the  formula. 

The  Cheese  Makers  proposal,  as 
presented,  is  also  likely  to  be  revenue- 
enhancing,  and  such  enhancement  is 
not  ju.stified  on  the  basis  of  the 
evidentiary  record  of  this  proceeding. 
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The  proponents  contend  that  the 
proposal  does  not  change  current  price 
levels.  However,  the  proponents  are 
comparing  their  proposal  to  the  A/B 
price  series,  which  increases  price 
levels  from  the  current  M-VV  price,  as 
previously  discussed.  The  calculated 
basic  formula  price  advanced  by  the 
Cheese  Makers  results  in  a  moderate 
price  increase  over  the  M-W  price.  In 
1989  the  calculated  basic  formula  price 
averaged  $0.29  above  the  M-W  price 
and  in  1990  averaged  $0.33  greater  than 
the  M-W  price.  A  substantial  increase 
in  the  M-VV  price  is  evident  when  the 
final  adjuster  is  included  in  the 
comparison.  This  computation  resulted 
in  a  1989  price  $0.54  greater  than  the 
M-W  price  and  $0.62  greater  in  1990. 
The  use  of  the  final  adjustor,  which 
adjusts  the  price  after  wholesale  prices 
for  fluid  milk  products  have  been 
determined,  would  effectively  eliminate 
the  advance  Class  I  pricing  feature  that 
currently  exists  under  the  orders.  The 
proposal  also  does  not  specify  a  clear 
procedure  for  the  computation  of 
minimum  Class  II  prices.  As  a  result  of 
all  the  changes  that  would  need  to  be 
adopted  to  make  this  a  workable 
replacement,  the  Cheese  Makers 
proposal  goes  beyond  the  scope  of  the 
hearing  to  consider  a  replacement  for 
the  M-W  price  as  the  basic  formula 
price  under  all  Federal  milk  orders. 
Exceptions  filed  by  the  Wisconsin 
Cheese  Makers  Association  (VVCMA) 
object  to  the  continued  use  of  a 
competitive  pay  price  and  support  the 
adoption  of  the  Cheese  Makers  proposal. 
WCMA  reiterated  the  positions  stated 
on  behalf  of  the  Cheese  Makers  during 
the  hearing  in  support  of  this  proposal. 
WCMA's  exception  also  contended  that 
a  number  of  staltements  in  the 
recommended  decision  about  the 
Cheese  Makers  proposal  were 
misleading.  The  arguments  pre.sented  by 
WCMA  have  not  provided  the 
Department  with  any  substantial  basis 
for  changing  the  conclusion  reached  in 
the  recommended  decision  regarding 
the  deficiencies  of  the  Cheese  Makers 
proposal. 

As  demonstrated  throughout  the 
hearing  record,  the  obvious  problem 
with  the  current  M-VV  price  survey  is 
the  declining  amount  of  Grade  B  milk 
and  the  declining  number  of  plants  that 
purchase  such  milk.  These  trends  have 
resulted  in  concern  about  the  validity  of 
the  M-W  price  as  a  measure  of  the 
competitive  value  of  milk  for 
manufacturing  purposes.  However,  this 
was  not  an  immediate  concern  of  a  large 
number  of  the  parties  that  participated 
in  this  proceeding.  The  immediate 
concern  expressed  was  the  reliability  of 
the  procedure  to  update  the  base  month 


M-W  price  to  compute  the  current 
month's  M-W  price.  The  NASS  witness 
testified  that  the  number  of  plants 
available  for  updating  the  base  month 
has  been  declining  as  fewer  plants  pay 
tvvice  a  month.  However,  the  NASS 
witness  did  not  express  any  reservations 
about  the  reliability  of  the  base  month 
M-W  price. 

When  the  M-W  price  was  first 
adopted  in  1961  as  the  basic  formula 
price  in  the  Chicago  order,  the  Secretary 
determined  that  a  competitive  pay  price 
was  superior  to  product  formulas  or  the 
support  price  in  establishing  the  basic 
formula  price.  That  decision  states: 

The  use  of  the  competitive  pay  price 
method  of  pricing  milk  is  based  "upon  the 
promise  that  in  a  highly  competitive 
economy  dairy  concerns  will  tend  to 
purchase  milk  at  prices  commensurate  with 
the  more  efficient  concerns'  ability  to  pay  for 
the  product.  As  shifts  occur  in  the 
relationship  between  finished  products 
prices,  one  group  of  processors  mav  be  able 
to  pay  higher  prices.  The  other  processors 
must  meet  or  approximate  these  prices  or 
lose  their  supplies.  If  a  dairy  concern  fails  to 
make  the  necessary  adjustments,  it  will  in 
time  be  forced  out  of  business.  Increasing 
labor  and  other  costs  will  tend  to  reduce 
prices  paid  for  milk.  On  the  other  hand,  the 
use  of  new  assembling,  processing,  packaging 
and  marketing  techniques  which  reduce  costs 
or  increase  product  returns  will  tend  to 
increase  prices  paid  for  milk.  These  upward 
or  downward  adjustments  in  costs  would  be 
automatically  reflected  in  reserve  prices  by 
using  the  competitive  pay  prices  method  of 
pricing. 

The  economic  rationale  stated  when  the 
M-VV  price  was  first  adopted  remains 
sound  today.  Consequently,  the  basic 
formula  price  replacement  should 
continue  to  be  based  on  a  competitive 
pay  price  series. 

Of  the  three  competitive  pay  price 
series  considered  at  the  hearing,  the 
evidence  on  the  record  supports  the 
adoption  of  either  the  base  month  M-W 
price  or  the  Ag  Prices  M-VV,  both 
updated  by  a  product  price  formula. 
Each  price  series  has  tracked  the  M-W 
price  in  the  past,  thus  reflecting  the 
same  supply  and  demand  conditions. 
The  majority  of  participants  in  this 
proceeding  indicated  that  either  price 
series  would  be  acceptable,  leaving  the 
determination  of  the  amount  of  milk 
and  number  of  plants  included  in  the 
sample  size  to  the  discretion  of  the 
Secretary.  In  cross  examination,  the 
NASS  witness  stated  that  the  base 
month  M-W  price  is  expected  to  outlive 
the  Ag  Prices  M-VV  in  terms  of 
statistical  reliability  because  it  relies  on 
a  larger  sample  size  of  actual  pay  prices 
compared  to  the  Ag  Prices  M-VV.  Thus, 
this  decision  recommends  adopting  the 
ba.se  month  M-W  price  updated  with  a 


butter/powder/cheese  formula,  beciuse 
this  price  is  based  on  actual  pay  prices 
from  a  larger  Grade  B  sample  size  and 
is  projected  to  have  greater  statistical 
longevity  than  the  Ag  Prices  M-W. 
The  price  levels  that  would  have 
resulted  under  the  three  alternative 
competitive  pay  price  series,  as 
compared  to  the  M-VV  price,  support  the 
above  recommendation.  The  degree  of 
coordination  between  the  current  M-VV 
price  and  the  alternative  replacements  is 
a  substantial  indicator  of  the  ability  of 
the  pricing  alternatives  to  echo  the 
supply  and  demand  conditions  reflected 
by  the  current  M-VV  price.  An  accurate 
comparison  of  these  prices  without 
updaters  could  not  be  made  on  a 
monthly  basis  because  each  of  these 
prices  lags  the  M-VV  price  by  a  month. 
However,  a  three-year  comparison 
essentially  eliminates  this  problem. 

During  both  1990  and  1991.  the 
average  A/B  price  per  hundredweight 
exceeded  the  M-VV  prif;e  per 
hundredweight  by  63  cents,  and  bv  8.t 
cents  in  1992.  The  average  Ag  Pric  es  M- 
W  per  hundredweight  exceeded  the  M- 
VV  price  per  hundredweight  by  nine 
cents  in  1990.  equalled  the  M-VV  pri(  e 
per  hundredweight  in  1991,  and  wjs 
two  cents  greater  in  1992.  The  base 
month  M-W  price  per  hundredweight 
yielded  an  average  of  six  cents  more  in 
1990  and  resuUed  in  the  same  price 
differences  as  the  Ag  Prices  M-W  per 
hundredweight  in  1991  and  1992.  Over 
the  three-year  period,  the  base  month 
M-VV  price  per  hundredweight  and  Ag 
Prices  M-VV  per  hundredweight 
averaged  neariy  the  same  as  the  current 
M-W  price  per  hundredweight  while 
the  A/B  price  per  hundredweight 
averaged  about  70  cents  higher.  The 
most  recently  published  information 
indicates  that  this  trend  is  continuing. 
Official  notice  is  taken  of  "Dairy  Market 
News,"  Jan.  3-7.  1994.  Volume  61. 
Report  1,  Agricultural  Marketing 
Service;  "Agricultural  Prices,  1992 
Summary,"  July  1993,  National 
Agricultural  Statistics  Service; 
"Minnesota-Wisconsin  Manufacturing 
Grade  Milk  Price,"  monthly  release, 
June  1992-Februar\'  1994,  Wisconsin 
Agricultural  Statistics  Service;  "Pri(  es 
Received— Minnesota-Wisconsin 
Manufacturing  Grade  Milk,  1992 
Summary,"  June  1993,  National 
Agricultural  Statistics  Service. 

The  evidence  on  the  record  indicates 
that  a  large  amount  of  Grade  A  milk  is 
being  manufactured  into  dairy  products. 
However,  the  record  does  not  validate 
the  argument  that  this  Grade  A  milk 
should  be  factored  into  the  basic 
formula  price.  Additionally,  there  \v:)s 
no  substantial  evidence  submitted 
regarding  current  sujjply  and  deniaiid 
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conditions  that  warrants  price  increases 
of  the  magnitude  generated  by  the  A/B 
price. 

The  A/B  proponents  may  be  correct  to 
,  state  that  this  option  represents  an 
average  value  for  a  large  proportion  of 
milk  used  for  manufacturing  purposes 
in  the  Midwest.  However,  it  does  not 
represent  a  market-clearing  price  for 
supplies  of  milk  in  excess  of  fluid 
demand.  This  is  evident  by  the  amount 
of  milk  that  is  currently  sold  at  prices 
below  the  A/B  price,  that  is,  at  the 
current  M-W  price.  The  hearing  record 
indicates  that  adopting  this  price  series 
would  tend  to  be  revenue-enhancing. 

To  be  considered  in  the  future  a.s  a 
viable  alternative,  the  A/B  price  series 
needs  to  address  two  inherent  problems. 
First  the  A/B  price  is  based  in  part  on 
a  regulated  price.  Regulated  plants 
included  in  the  survey  that  use  Grade  A 
milk  for  manufacturing  are  subject  to 
minimum  order  pricing.  This  factor 
results  in  an  upward  bias  in  the  A/B 
price.  The  price  for  this  milk  cannot  be 
directly  reduced  to  pay  price  levels 
warranted  by  supply  and  demand 
conditions  for  such  milk.  After  the  first 
month  of  implementation,  survey  plants 
would  be  reporting  a  pay  price  which 
could  not  be  less  than  the  minimum 
price  required  to  be  paid  for  Grade  A 
milk  under  the  Federal  order  program. 
Consequently,  after  the  first  month  of 
implementation,  supply  and  demand 
conditions  would  have  a  limited 
influence  on  the  price. 

The  proponents  of  this  series 
maintained  that  the  "blend  down"  of 
the  Grade  A  price  with  the  Grade  B 
price  will  eliminate  this  problem. 
However,  a  review  of  the  amount  of 
milk  included  in  this  survey, 
approximately  70  percent  of  the  total 
milk  production  in  the  States  of 
Minnesota  and  Wisconsin,  of  which 
almo.st  80  percent  is  Grade  A.  indicates 
that  it  is  unlikely  the  Grade  B  price 
would  have  a  "blending  down"  impact 
or  effect  on  the  Grade  A  price. 

Secondly,  Grade  A  premiums  are  built 
into  the  A/B  price  unless  specifically 
doduded.  This,  too,  resuhs  in  an 
upward  bias  as  premiums  are  added  one 
month  into  the  reported  price  and  the 
same  premium  is  then  added  in  the 
second  month  to  the  already  existing 
premium. 

As  a  result  of  lack  of  justification  for 
price  enhancement  in  the  evidentiary 
record,  as  well  as  the  problems 
associated  with  the  upward  price  bias, 
the  proposals  to  replace  the  M-\V  price 
with  an  A/B  price  are  denied.  Potential 
solutions  addressing  the  upward  bias 
•vere  not  considered  during  this 
proceeding. 


An  exception  filed  by  NFO  supports 
the  adoption  of  a  competitive  pay  price 
to  replace  the  current  M-W  pride.  This 
exception,  as  well  as  one  filed  by  TAPP 
and  FUXIMC,  strongly  argue  against  the 
adoption  of  a  competitive  pay  price 
based  solely  on  Grade  B  milk 
marketings.  The  exceptions  reiterated 
many  of  the  points  supporting  the 
adoption  of  a  competitive  pay  price 
based  on  both  Grade  A  and  Grade  B  pay 
prices.  They  contend  that  a  Grade  B 
only  pay  price  series  establishes  too  low 
of  a  price  and  does  not  reflect  the  true 
competitive  national  value  for  milk  u-sed 
for  manufacturing  purposes.  NFO,  TAPP 
and  FUMMC  take  further  exception  to 
the  conclusions  in  the  recommended 
decision  that  the  A/B  price  series  does 
not  represent  a  market  clearing  price 
and  has  an  inherent  "upward  bias"  due 
to  the  inclusion  of  premiums  and  the 
use  of  regulated  plants  reporting 
regulated  pay  prices  for  the  Grade  A 
portion  of  the  milk  included  in  the 
survey.  They  also  object  to  the 
Department's  discussion  of  the  "revenue 
neutrality"  or  "revenue  enhancing" 
effects  of  various  proposals. 

In  addition  to  tne  aoove  arguments, 
NFO  requested  that  non-pooled  Grade  A 
milk  be  included  in  the  base  month 
survey  and  TAPP  and  FUMMC  argued 
that  all  class  prices  should  be 
considered  simultaneously  in  order  to 
obtain  price  levels  that  actually  reflect 
.supply  and  demand  conditions.  The 
TAPP  and  FUMMC  exception 
contended  that  Class  I  differentials 
should  be  changed  to  offset  an  increase 
in  the  basic  formula  price. 

Tlie  basic  reasons  for  denial  of  the  A/ 
B  price  series  stated  in  the 
recommended  decision  remain  valid. 
NFO.  TAPP  and  FUMMC  reiterated  the 
arguments  advanced  in  the  hearing  and 
in  post-hearing  briefs  and  did  not 
provide  any  new  information 
supporting  their  positions.  Furthermore, 
the  NFO  request  that  unregulated  Grade 
A  milk  be  included  in  the  base  month 
survey  is  denied.  The  evidentiary  record 
of  this  proceeding  did  not  address  this 
issue;  therefore,  there  is  no  basis  at  this 
time  to  allow  the  use  of  unregulated 
Grade  A  milk  in  the  base  month  survey. 
With  regards  to  the  TAPP  and  FUMMC 
request  to  consider  all  class  prices,  the 
scope  of  this  hearing  was  specifically 
limited  to  a  replacement  of  the  current 
M-W  price;  thus,  the  Department  has  no 
further  opinion  or  conclusion  regarding 
this  issue. 

A  comparison  of  the  survey  size  for 
May  1991  data  demonstrates  that  the  Ag 
Prices  M-W  survey  included  131.6 
million  pounds  of  milk  reported  by  71 
plants.  The  base  month  M-W  price 
survey  included  316.5  miUion  pounds 


of  milk  reported  by  168  plants.  Simply 
waiting  a  few  additional  days  results  rn 
a  sample  size  of  milk  which  is  140 
percent  greater  than  the  Ag  Prices  M-W. 
The  base  month  M-W  price  sample  size 
of  milk  is  over  four  and  one-half  times 
greater  than  the  current  M-W  price 
estimate  survey,  which  included  actual 
pay  price  reports  on  only  56.8  million 
pounds  of  milk  reported  by  69  plants. 
Thus,  the  base  month  M-W  price  best 
reflects  the  competitive  pay  prices  of  a 
much  larger  volume  of  milk  and  sample 
of  plants  and  should  be  the  primary 
component  in  the  basic  formula  price. 

The  hearing  record  also  supports  the 
use  of  a  product  price  formula  to  update 
the  base  month  M-W  price  to  the 
current  month.  The  base  month  M-W 
price  available  on  the  5th  day  of  a 
month  would  represent  milk  prices  for 
the  second  preceding  month.  For 
example  the  price  announced  March  5th 
would  be  based  on  January  prices.  A 
product  price  formula  updater  would 
enable  the  base  month  M-W  price  to 
reflect  more  accurately  current  supply 
and  demand  conditions  taking  into 
account  price  changes  for  wholesale 
manufactured  products  during  the 
preceding  month,  in  this  example 
February.  Although  product  prices  do 
not  translate  directly  into  milk  prices, 
the  record  indicates  that  the  industry 
views  these  as  a  good  indicator  of 
changes  in  milk  prices  for  updating 
purpo.ses. 

The  price  delay  that  would  be  created 
by  adopting  this  proposal  without  an 
updating  method  would  result  in  the 
minimum  price  required  to  be  paid  by 
regulated  plants  varying  significantly 
from  what  unregulated  plants  were 
actually  paying  for  milk  for 
manufacturing  uses  in  the  same  month. 
Because  of  this  inequity,  adoption  of  the 
base  month  M-W  price  without  a 
product  price  updater  cannot  be 
justified  as  a  replacement  for  the  M-W 
price. 

An  analysis  of  the  effects  of  various 
updating  formulas  on  the  competitive 
pay  prices  resulted  in  minor  differences. 
Most  hearing  participants  advocated  the 
use  of  the  change  in  gross  values 
yielded  by  a  product  price  formula 
between  tiie  preceding  month  and  the 
current  month.  Only  NFO  advocated 
using  50  percent  of  this  change,  stating 
that  producer  prices  and  product 
markets  do  not  change  at  the  same  rate. 
NFO  claimed  that  using  50  percent 
would  not  reflect  the  volatility  of 
product  markets  on  a  penny-for-permy 
basis  and  further  lends  a  degree  of 
stability  to  producer  prices. 

The  NFO  exception  reiterated  their 
argument  that  only  50  percent  of  the 
product  price  formula  updater  be  used 
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when  computing  the  updated  base 
month  M-W  price.  The  recommended 
decision  fully  discussed  the  basis  for 
using  100  percent  of  the  product  price 
formula  adjuster  to  update  the  base 
month  survey.  This  conclusion  has  not 
changed  after  full  consideration  of 
NFO's  exception. 

All  hearing  participants  promoted  the 
use  of  a  butter/powder/cheese  formula 
with  minor  differences  expressed 
regarding  the  inclu.sion  of  specific  by- 
products. After  reviewing  the  various 
formulas,  it  is  concluded  the  best 
updater  would  include  the  following 
products  and  representative  price  series: 
Grade  AA  butter,  Chicago  Mercantile 
Exchange  (AAB);  nonfat  dry  milk. 
Central  States  production  area  (NFDM); 
dry  buttermilk,  Central  States 
production  area  (DBM);  Cheddar  cheese, 
40-pound  block.  National  Cheese 
Exchange  (NCK):  and  Grade  A  butter, 
Chicago  Mercantile  Exchange  (AB).  Dry 
whey  is  not  included  in  the  formula 
because  not  al]  cheese  manufacturers 
process  whey,  and  the  disposal  of  it  is 
a  cost  to  many  manufacturers. 
Furthermore,  dry  whey  is  no  longer 
included  in  calculating  the  cheese 
purchase  price  under  the  dairy  price 
support  program. 

The  Coffee,  Sugar  and  Cocoa 
Exchange,  Inc.  (CSCE),  filed  an 
exception  supporting  the  use  in  the 
recommended  decision  of  an  updated 
base  month  M-W  price  to  replace  the 
current  M-W  price.  However,  CSCE  did 
offer  a  modification  of  the  updating 
formula.  CSCE  proposed  replacing  the 
average  monthly  NCE  40-pound  block 
Cheddar  cheese  price  used  in  the 
formula  with  an  average  of  the  NCE 
monthly  cheese  price  and  an  average 
price  for  the  spot  CSCE  Cheddar  cheese 
futures  contract  for  the  month.  Since 
this  modification  is  beyond  the 
evidentiary  record  of  this  proceeding,  it 
cannot  be  considered  at  this  time. 

After  further  review  of  the  production 
and  market  for  the  products  included  in 
the  product  price  updating  formula,  the 
Department  is  revising  this  formula.  The 
Western  Nonfat  Dry  Milk  price  and  Dry 
Buttermilk  price  will  be  used  in  the 
updating  formula.  The  use  of  these 
product  prices  will  be  more 
representative  in  determining  the  price 
change  in  the  overall  market  for  these 
products  because  a  larger  proportion  of 
actual  movements  of  these  products  will 
be  considered. 

The  updating  formula  in  the 
recommended  decision  utilized  both  the 
Central  States  Dry  Buttermilk  price  and 
Nonfat  Dry  Milk  price  as  reported  by  the 
Department,  typically  in  Dairy  Market 
News  (DMN).  Both  of  these  price  series 
report  the  "spot"  market  for  cariot/ 


trucklot  quantities  of  dry  buttermilk  and 
nonfat  dry  milk,  FOB  Central  States 
production  area  manufacturing  plants. 
"Spot"  transactions  are  sales  of  product 
that  have  no  regular  or  committed  outlet 
and  are  sold  on  the  open  market  for 
immediate  delivery  or  defivery  within  a 
few  days,  also  referred  to  as  the  "cash 
market."  To  the  extent  possible,  both 
sellers  and  buyers  are  interviewed.  The 
price  carried  each  week  in  DMN  is  a 
range  consisting  of  the  low  and  high 
prices  that  are  considered  representative 
of  the  market  for  the  entire  week. 
Monthly  averages  are  based  on  weekly 
prices  and  are  time-weighted  according 
to  the  number  of  workdays  in  the 
month.  When  market  activity  is  very 
limited,  the  market  may  be  reported 
"too  few  to  report"  (TFEWR)  and  no 
price  information  is  provided.  No 
monthly  average  is  computed  if  one  or 
more  weekly  prices  is  missing. 

A  review  ot  the  dry  buttermilk  values 
used  in  the  updating  formula  revealed 
that  for  two  months  of  1992  and  three 
months  of  1993,  a  Central  States  Dry 
Buttermilk  average  price  was  not 
published  by  the  Department. 
Consequently,  the  dry  buttermilk  prices 
used  in  the  updating  formula  in  the 
recommended  decision  for  these  months 
were  equivalent  prices  determined  by 
the  Department.  The  u.se  of  an 
equivalent  price  for  Central  States 
Nonfat  Dry  Milk  al?o  occurred  once 
during  1992  when  DMN  was  unable  to 
report  a  price. 

Reviewing  dry  buttermilk  production 
data  as  published  in  the  "Dairy  Products 
1993  Summary"  shows  that  the 
production  and  the  number  of 
manufacturers  is  declining  in  the 
Central  States  region.  During  1993, 
seven  plants  were  located  in  the  Central 
States  region  manufacturing  7.1  million 
pounds  of  dry  buttermilk,  or  14  percent 
of  the  U.S.  total  production.  In  1990,  14 
plants  reported  13  million  pounds  of 
production  representing  23  percent  of 
the  U.S.  total.  This  data  represents  the 
total  market  for  dry  buttermilk  in  the 
Central  States  region;  thus,  the  potential 
spot  market  is  significantly  smaller.  Due 
to  the  small  market,  there  were  six 
weeks  during  1993  when  the  dry 
buttermilk  powder  price  was  TFEWR. 
The  Western  dry  buttermilk  market 
statistics  represent  a  greater  amount  of 
production.  During  1993,  dry  buttermilk 
production  in  California  alone 
accounted  for  26.8  million  pounds,  or 
53  percent  of  the  U.S.  total.  Monthly 
production  ranged  from  a  high  of  3.1 
million  pounds  in  January  to  a  low  of 
1.6  million  pounds  in  August.  During 
the  same  period,  the  Central  States 
production  of  dry  buttermilk  powder 
ranged  from  a  high  of  1.4  million 


pounds  in  January  to  a  low  of  193,000 
pounds  in  August  and  September. 
Western  dry  buttermilk  production  is 
over  275  percent  greater  than  the 
Central  States  production.  Due  to  the 
large  volumes  of  dry  buttermilk  powder 
sold  in  the  Western  Region,  the  spot 
market  is  considered  to  be  active  since 
there  has  not  been  a  period  of  time  from 
1990  through  1993  when  there  has  been 
TFEWR  compared  with  six  weeks 
during  1993  for  the  Central  States  Dry 
Buttermilk  price. 

Reviewing  the  nonfat  dr>'  milk 
production  data  for  the  Central  States 
region  also  reveals  a  decline  in 
production  and  manufacturers.  In  1990, 
19  plants  in  the  Central  region  reported 
101.5  million  pounds  of  production, 
representing  12  percent  of  the  U.S.  total. 
By  1993,  the  same  comparison  of 
Central  region  states  shows  13  plants 
producing  42.4  million  pounds  of 
nonfat  dry  milk,  or  4  percent  of  the  U.S. 
total.  The  "Dairy  Products  1993 
Summary"  does  report  data  for  the  East 
North  Central  and  West  North  Central 
regions  in  total.  When  combined.  lA 
plants  in  these  two  regions  are 
producing  128.8  million  pounds  of 
nonfat  dry  milk,  or  14  percent  of  the 
U.S.  total. 

Analysis  of  the  West-.^rn  nonfat  drv 
milk  production  statistics  also  reveals 
an  increasingly  stronger  market.  During 
1993,  nonfat  dry  milk  production  by  1 1 
plants  in  California  accounted  for  415.5 
million  pounds  or  44  percent  of  the  US. 
total.  The  total  Western  region 
production  represented  20  plants 
producing  575.1  million  pounds  or  01 
percent  of  the  U.S.  total.  Li  1990,  12 
plants  in  California  manufactured  321.fi 
million  pounds. 

As  is  evident  from  these  statisti(  s,  the 
Western  dry  buttermilk  and  nonfat  dry 
milk  production  represent  a 
significantly  larger  volume  of  milk  than 
does  the  Central  States  production.  In 
cross  examination,  the  Department's 
witness  from  the  Agricultural  Marketing 
Service  agreed  that  in  the  Departments" 
study,  the  focus  was  on  the  M-W 
replacement  and  since  Minnesota  .uid 
Wisconsin  are  in  the  Central  States 
region,  the  Central  States  powder  prices 
were  used.  The  witness  further  stated 
that  arguments  could  be  made  to  use 
other  prices.  Specifically,  the  witnt'ss 
stated  that  "if  the  M-W  price  is 
considered  as  representing  a  national 
price  series  an  argument  can  be  made  to 
use  a  nonfat  dry  milk  price  series  that 
represents  a  larger  proportion  of  nonfat 
dry  milk."  The  witness  went  on  to  stale 
that  the  Western  Nonfat  Dry  Milk  price 
series  represented  a  larger  amount  of 
production  than  the  Central  States  prit c 
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The  Department  believes,  ba.sed  on 
tlie  evidentiary  record  of  this 
proceeding,  that  the  base  month  M-\V 
price  represents  national  supply  and 
demand  conditions.  Therefore,  it  is 
concluded  that  the  larger  production 
volumes  and  marketings  of  dry 
buttennilk  powder  and  nonfat  dry  milk 
in  the  Western  states  will  reflect 
changes  in  national  market  values  more 
precisely  than  will  the  Central  States 
prices.  There  is  also  concern  about  the 
use  of  equivalent  prices  that  would  need 
to  be  determined  whenever  a  price  or 
pricing  constituent  is  not  reported. 


Consequently,  the  Department  is 
revising  the  product  price  updating 
formula  to  use  the  Western  Dry 
Buttermilk  price  and  the  Western 
Nonfat  Dry  Milk  price.  The  Department 
concludes  that  the  adoption  of  the 
Western  prices  in  the  updating  formula 
will  provide  for  a  reliable  measure  of 
market  changes  for  these  two  products. 

Due  to  the  fact  that  the  updating 
formula  measures  only  the  changes  in 
product  prices  and  does  not  establish  a 
price  level,  an  analysis  of  the  impact  of 
substituting  the  Western  powder  prices 
shows  that  they  have  little  effect  on  the 
updated  base  month  M-W  price.  During 

MorfTHLY  Price  Comparisons— 1993 


the  four  year  period  from  1990-1993. 
the  updated  price  using  Western  prices 
yielded  tlie  same  12-month  average  as 
the  recommended  updating  formula 
during  1990,  1992,  and  1993.  During 
1991.  the  u.se  of  the  Western  prices 
would  have  resulted  in  an  average  price 
that  was  one  cent  less  than  the 
recommended  M-W  price. 

The  following  table  provides  a 
comparison  of  the  ciirrent  M-W  price, 
recommended  decision  updated  base 
month  M-W  price,  and  the  final 
decision  updated  base  month  M-W 
price; 


Montt\/year 
(coi.1) 


Jan  93 
Feb  93 
Mar  93 
Apr  93 
May  93 
Jun  93 
Jul  93  . 
Aug  93 
Sep  93 
Oct  93 
Nov  93 
Dec  93 
Ave  93 


Current  M-W 
(col.  2) 


SI  0.89 
10.74 
11.02 
12.15 
12.52 
12.03 
11.42 
11.17 
11.90 
12.46 
12.75 
12.51 
11.80 


Rec.  deci- 
sion M-W 
(col.  3) 


S1 1.02 
10.72 
11.19 
12.61 
12.37 
11.82 
11.30 
11.18 
12.29 
12.19 
12.62 
12.44 
11.81 


Final  dec. 
M-W' 
(col.  4) 


Si  1.02 
10.72 
11.19 
12.61 
12.37 
11.82 
11.31 
11.17 
12.29 
12.19 
12.62 
12.44 
11.81 


Difference: 

rec  dec.  M- 

W — final  dec. 

M-W 

(col.  5) 


SO.OO 
0.00 
0.00 
0.00 
0.00 
0.00 
0.01 

(0.01) 
0.00 
0.00 
0.00 
0.00 
0.00 


Difference: 

final  dec.  M- 

W— cun-ent 

M-W 

(col.  6) 


SO.  13 
(0.02) 
0.17 
0.46 
(0.15) 
(0.21) 
(0.11) 
0.00 
0.39 
(0.27) 
(0.13) 
(0.07) 
0.01 


'  Uses  Westem  Dry  Buttermilk  and  Nonfat  Dry  Milk  prices  in  the  updating  formula. 


Most  hearing  participants  advotuited 
the  use  of  either  support  price  yield 
factors  or  annual  yield  factors  in  the 
formula.  The  study  released  by  the 
Department  developed  and  used  annual 
yield  factors  for  each  month.  These 
annual  yield  factors  will  be  used  in  the 
updating  formula.  Basically  these  yields 
are  those  used  under  the  price  support 
program  adjusted  to  milk  containing  3.5 
percent  butterfat.  The  yields  used  in  the 
formula  are:  butter — 4.27  pounds  per 
hundredweight  of  milk;  nonfat  dry 
milk — 8.07  pounds  per  hundredweight 
of  milk;  dry  buttermilk — .42  povmds  per 
hundredweight  of  milk:  Cheddar 
cheese — 9.87  pounds  per 
hundredweight  of  milk;  and  whey 
cream  butter — .238  pounds  per 
hundredweight  of  milk. 

Hearing  participants  also  advocated 
the  use  of  factors  to  weight  the  butter- 
nonfat  dry  milk  and  cheese  components 
of  the  formula.  These  weights  are  based 
on  the  proportion  of  milk  used  in  the 
production  of  butter-nonfat  dr>'  milk 
and  in  the  production  of  American 
cheese  in  the  Minnesota  and  Wisconsin 
area.  Nonfat  dry  milk  is  u.sed  to 


compute  the  birtter-nonfat  dry  milk 
weighting  factor  because  significant 
proportions  of  butter  are  manufactured 
in  Minnesota  and  Wisconsin  from  the 
butterfat  that  is  in  excess  of  fluid  milk 
operations.  Cheese  accounts  for  about 
95  percent  of  the  milk  used  in  these 
products  in  the  two  States  and  about  7.5 
percent  in  the  United  States.  The 
Minne.sota  and  Wisconsin  weights  are 
being  used  in  the  product  price  formula 
because  the  competitive  pay  price 
adopted  is  a  Minnesota  and  Wisconsin 
pay  price  series.  The  milk  equivalent 
used  will  typically  be  for  the  second 
preceding  month. 

In  their  exception.  WCM,^  requested 
that  Grade  A  skim  milk  used  to  produce 
a  Class  in-A  product  be  eliminated  from 
the  weighting  calculation.  WCMA 
believes  that  the  use  of  this  powder  in 
the  foirmula  will  lower  the 
recommended  replacement  price. 

Nonfat  dry  milk  production  is  not 
divided  into  that  produced  from  Grade 
A  milk  and  that  produced  from  Grade  B 
milk.  The  nonfat  dry  milk  price  is  based 
on  the  sales  of  all  nonfat  dr\'  milk  as 
described  earlier.  The  weighting 


percentages  should  continue  to  be  based 
on  the  entire  volume  of  milk  used  to 
make  both  cheese  and  nonfat  dry  milk 
regardless  of  the  grade  of  milk  used.  The 
WCMA  request  to  remove  powder 
produced  from  Grade  A  milk  from 
|)roduction  data  is  denied. 

The  exception  filed  on  behalf  of 
CMPC  strongly  supported  the 
recommended  replacement  for  the 
current  M-W  price,  hi  their  exception. 
CMPC  did  express  concern  about  the 
proposed  weighting  method  u«ed  in  the 
updating  formula.  CMPC  pointed  out 
that  the  section  of  the  decision  that 
contained  the  written  computation  (59 
FR  40428)  did  not  set  forth  a  specific 
definition  as  to  the  month  that  will  be 
used  to  weight  the  production  of  cheese 
and  butter/nonfat  dry  milk  in  Minnesota 
and  Wisconsin.  However,  the  order 
language  contains  the  phra.se  "most 
recent  reporting  period"  to  indicate  tlie 
production  data  to  be  used.  CMPC's 
concern  regards  exactly  which  monthly 
data  will  be  used  in  the  updating 
formula. 

As  is  stated  in  the  order  language,  the 
most  recent  reporting  period  data  will 
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be  used  in  the  updating  formula.  The 
production  data  used  in  the  formula  is 
published  by  NASS  in  the  monthly 
"Dairy  Products"  report.  The  "Dairy 
Products"  report  is  released  at  the 
beginning  of  each  month  and  contains 
data  for  the  second  preceding  month. 
For  example,  the  "Dairy  Products" 
report  issued  on  January  5, 1993, 
contained  data  for  November  1992.  The 
"Dairy  Products  '  report  is  issued  at  3:00 
p.m.  EST. 

If  a  Dairy  Products  report  is  published 
on  the  same  dqy  as  the  M-W  price  is 
announced,  that  production  data  cannot 
be  used  in  the  updating  formula  because 
It  is  not  known  until  after  the  release  of 
the  M-W  price  at  1:00  p.m.  EST. 
Therefore,  in  most  cases  the  most  recent 
production  data  available  for  use  in  the 
updating  formula  is  for  the  second 
preceding  month  from  the  month  the 
M-W  price  applies.  On  occasion 
(typically  about  once  per  year).  NASS 
will  release  the  'Dairy  Products"  report 
prior  to  the  announcement  of  the  M-W 
price.  In  these  months,  the  most  recent 
data  available  to  be  used  in  the  updating 
formula  is  for  tlbe  preceding  month  and 
this  data  is  used  to  determine  the 
weighting  percentages.  Although  this 
may  result  in  production  data  for  one 
month  being  used  twice,  stating  that  the 
most  recent  reporting  period  data  will 
be  used  in  the  updating  formula  allows 
the  Department  to  use  the  most  current 
data  available  vyhen  calculating  the  M- 
W  price.  | 

The  butter/pqwder/cheese  formula 
recommended  in  this  decision  was 
developed  and  lasted  in  the 
Department's  study.  The  gross  value 
change  in  the  pitoduct  price  formula 
from  the  preceding  month  to  the  current 
month  will  be  uj;ed  to  update  the  base 
month  M-W  prijne.  The  gross  value 
cJiange  for  each  |month  will  be 
computed  as  follows: 

(1)  Determine  the  gross  value  of  milk 
used  to  manufacture  Cheddar  cheese 
and  butter/nonfat  dry  milk: 

(a)  The  gross  value'  of  milk  used  to 
manufacture  Cheddar  cheese  equals 
(9.87xNCi:)+(.2.38xAB);  and 

(b)  The  gross  value  of  milk  used  to 
manufacture  butler-nonfat  dry  milk 
equals 

(4.27xAA)+(8.07xNFDM)+(.42xDBM). 

(2)  Determine  the  amount  by  which 
these  gross  values  exceed  or  are  less 
than  the  respective  gross  values  for  the 
preceding  month. 

(3)  Compute  we|ighting  factors  to  be 
applied  to  the  gross  value  changes.  The 
weighting  factors  will  be  calculated  as 
follows: 

(a)  Determine  the  milk  equivalent  for 
the  most  recent  reporting  period  for 
both  American  cheese  and  butter-nonfat 


dry  milk  by  using  the  American  cheese 
production  in  Minnesota  and  Wisconsin 
divided  by  9.87  to  determine  the  cheese 
milk  equivalent  and  the  nonfat  dry  milk 
production  in  Minnesota  and  Wisconsin 
divided  by  8.07  to  determine  the  butter- 
nonfat  dr\'  milk  equivalent; 

(b)  Add  the  cheese  milk  equivalent 
and  the  butter-nonfat  dry  milk 
equivalent  together  to  calculate  the  total 
milk  equivalent;  and 

(c)  Divide  the  milk  equivalent  for 
cheese  by  the  total  milk  equivalent  to 
yield  the  cheese  weighting  factor  and 
divide  the  butter-nonfat  dry  milk 
equivalent  by  the  total  milk  equivalent 
to  yield  the  butter-nonfat  dry  milk 
weighting  factor. 

(4)  Use  the.se  weighting  fadors  to 
compute  a  weighted  average  of  changes 
in  the  gross  values  described  above. 

An  analysis  of  the  base  month  M-W 
price  updated  by  the  full  gross  value 
change  in  the  butter/powder/cheese 
formula,  as  revised  in  this  decision,  and 
by  50  percent  of  the  gross  value  change, 
revealed  that  using  the  full  gross  value 
change  results  in  an  updated  base 
month  M-W  price  which  better  reflects 
current  price  levels.  During  1990  the 
full  gross  value  change  in  the  butter/ 
powder/cheese  updating  formula 
resulted  in  an  average  updated  base 
month  M-W  price  eight  cents  greater 
than  the  current  M-W  price,  and  in 
1991  the  updated  price  averaged  two 
cents  less.  During  1992  and  1993,  the 
average  updated  base  month  M-W  price 
was  greater  than  tfie  current  M-W  price 
by  three  cents  and  one  cent, 
respectively.  The  base  month  M-W 
price  updated  by  50  percent  of  the  same 
formula  resulted  in  a  1990  average  price 
which  exceeded  the  M-W  price  by  31 
cents,  in  1991  the  average  price  was  11 
cents  less,  in  1992  the  average  price  was 
seven  cents  greater,  and  in  1993  the 
average  price  was  three  cents  less. 
Official  Notice  is  taken  pf  "Dairy  Market 
Statistics".  1992  and  1993  Annual 
Summaries.  Agricultural  Marketing 
Service;  and  "Dairy  Products".  1992  and 
1993  Annual  Summaries.  National 
Agricultural  Statistic  Service.  From 
evidence  in  the  record,  and  the  results 
of  this  analysis,  it  is  concluded  that  the 
full  value  of  gross  change  between  the 
preceding  month  and  the  current  month 
using  the  butter/powder/cheese  formula 
described  above  results  in  an  updated 
price  that  best  reflects  the  current  value 
of  manufacturing  milk. 

Although  the  updated  base  month  M- 
W  price  will  result  in  annual  price 
levels  that  nearly  maintain  the  current 
annual  price  levels,  the  updated  base 
month  M-W  price  will  not  track  the 
current  M-W  price  precisely  from 
month-to-month.  This  is  because  the 


month-to-monfh  price  variability  will 
increase  as  a  result  of  the  use  of  a 
product  price  formula  that  will  allow 
the  updated  base  month  price  to  read 
quicker  to  marketing  conditions  both  on 
the  upside  and  downside  of  the  market. 
Column  six  of  the  preceding  table 
compares  the  monthly  updated  base 
month  M-W  price  as  modified  in  this 
decision  to  the  current  monthly  M-W 
price  for  1993.  During  this  period,  the 
greatest  monthly  differences  occurred  in 
April  when  the  Updated  base  month  M- 
W  price  of  $12.61  per  hundredweight, 
exceeded  the  current  M-W  price  by  46 
cents,  and  in  October  when  the  updated 
base  month  M-W  price  of  $12.19  per 
hundredweight,  was  27  cents  lower  than 
the  current  M-W  price.  However,  for  the 
entire  12  month  period  the  updated  base 
month  M-W  price  exceeded  the  M-W 
price  by  only  one  cent. 

As  previously  indicated,  the  SBA 
objected  to  the  certification  that  the 
propo.sed  rule  would  not  have  ,i 
significant  economic  impact  on  a 
substantial  number  of  smal-1  entities. 
The  SBA  contended  that  the 
certification  was  suspect  as  a  result  of 
an  alleged  previous  finding  "that  th« 
proposed  modifications  could  result  in 
wide  swings  in  price  for  any  given 
month." 

First  of  all.  the  previous  finding  does 
not  indicate  that  the  modification  (  ould 
result  in  wide  price  swings.  Wide  price 
changes  from  month-to-month  have 
occurred  with  the  current  M-W  price. 
Over  the  last  four  years,  the  M-W  price 
has  increased  by  as  much  as  $1.13  from 
the  previous  month  and  decreased  by  as 
much  as  $2.02  from  the  previous  month 
The  findings  in  the  recommended 
decision  indicated  that  the  modified 
price  would  be  expected  to  be  more 
variable  from  month-to-month  than  the 
current  M-W  price  during  periods  of 
both  increasing  and  decreasing  prices. 
Over  the  last  four  years  the  modified 
price  contained  herein,  which  is  almost 
identical  to  the  price  modification  in  the 
recommended  decision,  increased  by  as 
much  as  $1.42  from  the  previous  month 
and  decreased  by  as  much  as  $2.03  from 
the  previous  month.  These  maximum 
month-to-month  changes  occurred 
during  the  same  months  that  the  M-W 
price  registered  its  greatest  month-to- 
month  changes. 

Over  the  long  run.  the  modified  price 
tracks  the  M-W  price  very  closely,  as 
previously  stated,  and  thus  refiects  the 
same  changes  in  supply  and  demand 
conditions  that  are  represented  bv  the 
current  M-W  price.  The  price 
modification  represents  the  best 
alternative  to  the  M-W  price  compared 
to  other  pricing  options  considered  at 
the  hearing.  Since  the  continued 
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statistical  reliability  of  the  updating 
procedure  used  to  determine  the  current 
M-VV  price  has  been  questioned  by 
many  who  are  knowledgeable  of  the 
industry,  a  replacement  is  necessary  to 
continue  a  milk  order  program  that 
promotes  the  orderly  marketing  of  milk 
by  producers  and  handlers.  Without  a 
replacement  at  this  time,  in  effect,  there 
would  be  no  pricing  mechanism  to  carry 
out  the  program. 

The  new  price  modification  has 
responded  more  quickly  to  changes  in 
supply  and  demand  conditions  than  the 
current  M-VV  price;  however,  the 
record's  price  data  for  the  analyzed 
period  reveals  that  the  price 
modification  has  not  been  more  variable 
from  month-to-month.  In  fact,  over  the 
48-month  period  from  1990  through 
1993.  the  modified  price  has  changed  by 
a  lessor  amount  tban  the  M-W  price 
during  22  months,  changed  by  the  same 
amount  during  two  months,  and 
changed  by  a  greater  amount  during  24 
months.  Over  the  entire  period  of  the 
data,  the  modified  price  exhibited  about 
the  same  month-to-month  variability  as 
the  M-W  price.  All  that  can  really  be 
said  is  that  the  modified  price  tends  to 
respond  more  quickly  to  changes  in 
marketing  conditions  than  the  M-VV 
price.  As  a  result,  there  are  months  over 
the  four-year  period  when  the  modified 
price  would  have  increased  when  the 
M-W  price  decreased,  and  vice  versa. 
Price  movements  in  opposite  directions, 
however,  say  nothing  about  the 
magnitude  of  the  price  change  from  the 
previous  month. 

The  greatest  increase  in  price 
variability  on  the  upside  between  the 
modification  and  the  M-VV  was  47  cents 
per  hundredweight  or  4.0  cents  per 
gallon.  This  is  relatively  .small 
compared  to  the  greatest  month-to- 
month  increases  in  the  M-VV  price, 
S2.02  per  hundredweight,  or  17.4  cents 
per  gallon. 

The  most  important  element  of  the 
price  changes  is  that  all  fiuid  milk 
handlers,  large  and  small  alike,  would 
know  the  magnitude  of  the  price 
changes  in  advance  of  purchasing  the 
milk  and  would  have  the  opportunity  to 
make  any  finished  product  pricing 
changes  just  as  they  do  now.  In    • 
addition,  all  Class  II  pricing  changes 
would  be  known  in  advance.  The  Class 
II  handlers,  large  or  small,  who  are 
regulated  would  continue  to  compete  on 
the  same  basis  as  currently.  Class  II 
processors  who  are  not  regulated  would 
not  be  subject  to  any  minimum  order 
prices  and  would  not  be  affected  by  the 
price  modification.  Likewise, 
manufacturing  plants  and  handlers  who 
divert  milk  to  such  plants  would  not  be 
affected  by  the  price  modifications 


unless  they  choose  to  be  regulated  or 
decide  to  associate  milk  with  a  Federal 
order  pool  for  their  own  reasons.  The 
manufacturing  plants  and  the  handlers 
who  divert  milk  to  such  plants  are  not 
required  to  be  regulated. 

For  the  previous  reasons,  the  price 
modifications  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  price 
modifications  will  continue  to  apply  to 
all  handlers  and  processors  in  the  same 
manner  as  current  Federal  order  pricing. 
Although  most  of  the  regulated  plants 
are  considered  to  be  small  businesses, 
the  price  modifications  should  not  affect 
small  businesses  differently  than  large 
businesses,  or  differently  than  the 
current  price  series. 

This  decision  recognizes  that  the 
adoption  of  the  base  month  M-VV  price, 
or  any  Grade  B  milk  series,  is  only  a 
short-term  solution  since  the  amount  of 
Grade  B  milk  production  is  expected  to 
continue  declining.  This  decision  agrees 
with  the  MIF/IICA  witness  who  stated 
that  the  adoption  of  a  Grade  B  survey, 
although  it  would  not  be  a  long-term 
.solution,  would  provide  the  industry 
with  a  reliable  basic  formula  price  for  a 
few  more  years  allowing  the  industry 
additional  time  to  carefully  consider 
longer-term  solutions.  Adoption  of  the 
base  month  M-VV  price  will  provide  the 
Department  and  the  indu.stry  with  more 
time  to  jointly  develop  a  viable,  long- 
term  solution. 

Several  exceptions  were  filed  in 
support  of  the  updated  base  month  M- 
W  price.  Some  of  these  exceptions 
reiterated  the  view  expressed  by  the 
Department  that  this  is  only  a  short-term 
solution.  The  Department  continues  to 
recognize  that  this  replacement  is  only 
temporary  and  alternative  pricing 
options  will  need  to  be  considered  in 
the  near  future. 

Several  organizations  made  specific 
requests  regarding  the  adoption  of  a  M- 
VV  price  replacement.  National  All- 
Jersey.  Inc..  a  national  dairy  farmer 
organization,  and  the  American  Jersey 
Cattle  Club,  a  breed  registry  association, 
requested  that  the  Secretary  continue 
adjusting  the  M-VV  replacement  to  a  3. ,5 
percent  butterfat  standard,  continue 
collecting  and  reporting  the  protein 
content  of  the  milk  in  the  survey,  and 
adopt  a  price  replacement  which  will 
not  restrict  the  further  implementation 
of  multiple  component  pricing  plans. 
The  adoption  of  the  base  month  M-VV 
as  the  replacement  for  the  current  M-VV 
price  will  not  change  any  of  the 
adjustments  and  announcements  that 
are  currently  reported  and  will  not 
hinder  adoption  of  multiple  component 
pricing  plans.  The  NFO  and  Cheese 
Makers  further  requested  the  continued 


collection  and  possible  publication  of 
the  hauling  subsidies  paid  to  producers 
by  plants  in  Minnesota  and  Wisconsin. 
It  is  expected  that  this  information  will 
continue  to  be  collected  by  NASS  and 
published  by  NASS  in  their  "Prices 
Received"  publication. 

Conforming  Changes 

As  proposed  in  the  Notice  of  Hearing, 
conforming  changes  are  provided  in  the 
butterfat  differential  section  to  allow  for 
the  use  of  the  updated  base  month  M- 
W  price  in  the  butterfat  differential 
calculation.  To  calculate  a  butterfat 
differential  that  will  refiect  the  mo.st 
current  marketing  conditions,  the 
preceding  month's  base  month  M-VV 
price  at  test,  updated  by  the  current 
month's  product  formula  updater,  will 
be  used  in  conjunction  with  the  current 
month's  butter  price.  A  comparison 
between  the  above  butterfat  differential 
and  the  current  butterfat  differential 
results  in  slight  differences.  This 
method  of  calculating  the  butterfat 
differential  was  supported  in  the  CMPC 
and  NFO  briefs. 

Additional  changes  have  been  made 
to  the  Black  Hills,  South  Dakota,  Pacific 
Northwest,  Southwestern  Idaho-Eastern 
Oregon,  and  Great  Basin  orders.  One 
change  has  been  made  to  the  Black  Hills 
order  to  provide  for  uniform 
implementation  and  use  of  the  basic 
formula  price  in  all  Federal  orders.  This 
has  been  accomplished  by  removing  the 
butter/powder  formula  price.  One 
conforming  change  each  has  been  made 
to  the  Pacific  Northwest,  Southwestern 
Idaho-Eastern  Oregon,  and  Great  Basin 
orders  to  provide  for  more  uniform 
location  of  the  butterfat  differential 
provision  within  these  orders. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions,  aiul 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  .set  forth  supplement  those 
that  were  made  when  the  New  England 
and  other  orders  were  first  issued  and 
when  they  were  amended.  The  prfivious 
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findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

(a)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act: 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feed$,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  areas,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreements  and  the 
orders,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same 
manner  as,  and  will  be  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  and  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  been  held. 

Rulings  on  Exceptions 

In  arriving  at  the  findings  and 
conclusions,  and  the  regulatory 
provisions  of  this  decision,  each  of  the 
exceptions  received  was  carefully  and 
fully  considered  in  conjunction  with  the 
record  evidence.  To  the  extent  that  the 
findings  and  conclusions  and  the 
regulatory  provisions  of  this  de<:ision 
are  at  variance  with  any  of  the 
exceptions,  such  exceptions  are  hereby 
overruled  for  the  reasons  previously 
stated  in  this  decision. 

Marketing  Agreement  and  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a  Marketing 
Agreement  regulating  the  handling  of 
milk,  and  an  Order  amending  the  orders 
regulating  the  handling  of  milk  in  the 
New  England  and  other  marketing  areas, 
which  have  been  decided  upon  as  the 
detailed  and  appropriate  means  of 
effectuating  the  foregoing  conclusion.s. 

It  is  hereby  ordered  that  this  entire 
decision  and  the  two  documents 
anne.xed  hereto  be  published  in  the 
Federal  Register. 

Referendum  Order  To  Determine 
Producer  Approval;  Determination  of 
Representative  Period;  and  Designation 
of  Referendum  Agent 

It  is  hereby  directed  that  a  refertjnda 
t)e  conducted  and  completed  on  or 


before  the  30th  day  from  the  date  this 
decision  is  issued,  in  accordance  with 
the  procedure  for  the  conduct  of 
referenda  (7  CFR  900.300-311),  to 
determine  whether  the  issuance  of  the 
orders  as  amended  and  as  hereby 
proposed  to  be  amended,  regulating  the 
handling  of  milk  in  the  New  York-New 
Jersey,  Georgia,  Eastern  Ohio-Western 
Pennsylvania,  Alabama-West  Florida, 
and  Southwestern  Idaho-Eastern  Oregon 
marketing  areas  is  approved  or  favored 
by  producers,  as  defined  under  the 
terms  of  each  of  the  orders,  as  amended 
and  as  hereby  proposed  to  be  amended, 
who  during  such  representative  period 
were  engaged  in  the  production  of  milk 
for  sale  within  the  aforesaid  marketing 
areas. 

The  representative  period  for  the 
conduct  of  such  referenda  is  hereby 
determined  to  be  June  1994  for  the  New 
York-New  Jersey  order;  and  November 
1994  for  the  Southwestern  Idaho- 
Eastern  Oregon,  Georgia,  Eastern  Ohio- 
Western  Pennsylvania,  and  Alabama- 
West  Florida  orders. 

The  agents  of  the  Set;retary  to  (.onduct 
such  referenda  are  hereby  designated  to 
be  the  respective  market  administrators 
of  the  aforesaid  orders. 

Determination  of  Producer  Approval 
and  Representative  Period  for  All  Other 
Orders 

August  1994  is  hereby  determined  to 
be  the  representative  period  for  the 
purpose  of  ascertaining  whether  the 
issuance  of  the  order,  as  amended  and 
as  hereby  proposed  to  be  amended, 
regulating  the  handling  of  milk  in  the 
New  England  marketing  area;  and 
November  1994  for  orders  regulating  the 
handling  of  milk  in  all  other  marketing 
areas  except  those  for  which  referenda 
are  provided,  is  approved  or  favored  by 
producers,  as  defined  under  the  terms  of 
each  of  the  orders  as  amended  and  as 
hereby  proposed  to  be  amended,  who 
during  such  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  afore.said  marketing 
areas. 


List  of  Subjects  in 
1002, 1004, 1005, 
1012.1013,1030. 
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1032,  1033,  1036, 
1049,1050.1064. 
1076, 1079,  1093, 
1106.  1108,  1124, 
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Milk  marketing  orders. 


Dated:  fanuary  27, 1995. 
Patricia  fensen, 

Aitiri};  Assistant  Stfcretary.  Markctinf;  miri 
Regtihiory  Pro^mms. 

Order  Amending  the  Orders  Regulating 
the  Handling  of  Milk  in  the  New 
England  and  Other  Marketing  Ar«as 

(This  order  shall  not  become  etfertivc 
unless  and  until  the  requirements  of 
§900.14  ofthe  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  have  been  met.) 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  tho.se 
that  were  made  when  the  orders  were 
first  issued  and  when  they  were 
amended.  The  previous  fif^dings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed 
amendments  to  the  tentative  marketing 
agreement  and  to  the  orders  regulating 
the  handling  of  milk  in  the  New 
England  and  other  marketing  areas.  The 
hearing  was  held  pursuant  to  the 
provisions  ofthe  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable 
rules  of  practice  and  procedure  (7  (  KK 
Part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  orders  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  ofthe  Act, 

(2)  The  parity  prices  of  milk,  ,ns 
determined  pursuant  to  section  2  of  the 
Act.  are  not  reasonable  in  view  of  ihu 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  afore.said  marketing 
areas.  The  minimum  prices  specified  in 
the  orders  as  hereby  amended  .nr«'  sik  h 
prices  as  will  reflect  the  afore.said 
factors,  insure  a  sufficient  quantify  of 
pure  and  wholesoirie  milk,  nnd  he  in  the 
public  interest;  and 

(3)  The  said  orders  as  hon-by 
amended  regulate  the  handli.ig  of  luiik 
in  the  same  manner  as,  and  are 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  or 
commercial  activity  specified  in 
marketing  agreements  upon  which  .i 
hearing  has  been  held. 

Order  Relative  to  Handling 

//  is  then-fore  nrdnrvd.  that  ori  ,i;,t! 
after  the  effective  date  hereof,  the 
handling  ol  milk  in  the  New  Engl;i:.i« 


7306 


Federal  Register  /  Vol.  60,  No.  25  /  Tuesday.  February  7.  1995  /  Proposed  Rules 


Federal  Register  /  Vol.  60.  No.  25  /  Tuesday.  February  7.  1995  /  PronospH  Rules 


7307 


and  other  marketing  areas  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  order,  as 
amended,  and  as  hereby  amended,  as 
follows: 

The  provisions  of  the  proposed 
marketing  agreements  and  order 
amending  the  orders  contained  in  the 
recommended  decision  issued  by  the 
Administrator,  Agricultural  Marketing 
Service,  on  August  3,  1994,  and 
published  in  the  Federal  Register  on 
August  8, 1994  (59  PR  40418).  as 
modified  herein,  shall  be  and  are  the 
terms  and  provisions  of  this  order, 
amending  the  orders,  and  are  set  forth 
in  full  herein. 

Accordingly,  this  decision  proposes  7 
CFR  chapter  X  be  amended  as  follows: 

PART  1001— IClILK  IN  THE  NEW 
ENGLAND  MARKETING  AREA 

The  authority  citation  for  7  CFR  Parts 
1001  through  1139  is  revised  to  read  as 
follows: 

Authority:  7  U.S.C.  601-fi74. 

1.  Section  1001.51  is  revised  to  read 
as  follows: 

§  1001.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1001.76  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  drv  milk  price 
by  8.07;  and  '  ' 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 


(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  A  A  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
reporting  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
reporting  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese. 
9.87.  to  determine  the  quantity  (in 


hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1001.76  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 

§  1 001 .76    Butterfat  differentia). 

***** 

(h)  Round  to  the  nearest  one-tenth 
cent,  which  shall  be  0.138  times  the 
current  month's  butter  price  less  0.0028 
times  the  preceding  month's  average 
pay  price  per  hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1001.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1002— MILK  IN  THE  NEW  YORK- 
NEW  JERSEY  MARKETING  AREA 

1  Section  1002.51  is  revised  to  read 
as  follows: 

§  1002.51     Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1002.81  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dr>'  milk  price 
bv  8.07;  and 


(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Muhiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
.section: 

(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simplu 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
(heese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
c  heesii  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  fo 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  le.ss  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  bo 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk: 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 


by  the  Department,  for  the  most  recent 
reporting  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1002.56  is  amended  by 
revising  paragraphs  (e),  (Q  and  (g)  and 
by  adding  a  new  paragraph  (h).  to  read 
as  follows: 

§  1002.56    Announcement  of  class  prices 
and  butterfat  differential. 
*         *         *         *         . 

(e)  The  basic  formula  pric-e  for  the 
preceding  month,  pursuant  to  §  1002.51. 
as  reported  by  the  United  States 
Department  of  Agriculture. 

(0  The  average  price  per 
hundredweight  for  manufacturing  grade 
milk,  f  o.b.  plants  in  Wisconsin  and 
Minnesota,  using  the  base  month  seri«>s. 
for  the  second  preceding  month,  us 
reported  by  the  United  States 
Department  of  Agrii.ulture. 

(g)  The  average  price  per  pound,  of 
Grade  A  (92-score)  butter,  at  the  Chicago 
Mercantile  Exchange,  for  the  preceding 
month,  as  reported  by  the  United'Stafes 
Department  of  Agriculture. 

(h)  The  average  price  per  pound,  of 
nonfat  dry  milk  f.o.b.  Western  Area,  for 
the  preceding  month,  as  reported  bv  the 
United  States  Department  of 
Agriculture. 

3.  Section  1002.81  is  revised  to  read 
as  follows: 

§  1002.81    Butterfat  differential. 

The  butterfat  differential  for  the 
adjustment  of  prices  as  spe<jified  in  this 
part  shall  be  plus  or  minus  for  each  one- 
tenth  of  one  percent  of  butterfat  above 
or  below  3.5  percent  by  an  amount 
computed  as  follows:  Round  to  the 
nearest  one-tenth  cent,  0.138  times  the 
current  month's  butter  price  less  0.0028 
times  the  preceding  month's  average 
pay  price  per  hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1002.51  (a) 
through  (e).  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 


PART  1004— MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

1.  Section  1004.50  is  amended  by 
revising  paragraph  (d)(1)  to  read  as" 
follows: 

§1 004.50    Classand  component  prices. 
*         *         *         *         . 

(d)  •     *     • 

(1)  Compute  a  butterfat  differential 
per  one  percent  butterfat,  rounded  to  thi- 
nearest  one-tenth  cent,  by  multiplying 
the  current  month's  butter  price  by  1.38. 
and  subtract  from  the  result  an  amount 
determined  by  multiplying  0.028  by  the 
preceding  month's  average  pay  price  pt-r 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
.series,  adjusted  pursuant  to  §  1004.51  (;i) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  Ih.? 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 
*         *         *         .         » 

2.  Sei;tion  1004.51  is  revised  to  n  ad 
as  follows: 

§  1004.51     Basic  formula  prices. 

The  basic  formula  price  shall  be  thf 
preceding  month's  average  pay  price  (or 
manufacturing  grade  miik  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1004.50(d)(1)  and  rounded  to  the 
nearest  cent,  plus  or  minus  the  change 
in  gross  value  yielded  by  the  butter- 
nonfat  dry  milk  and  Cheddar  cheese 
product  price  formula  computed 
pursuant  to  paragraphs  (a)  through  d-)  nt 
this  section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  mui 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  ns 
follows: 

(1)  The  gross  value  of  milk  used  lo 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  follovving 
computations: 

(i)  Multiplv  the  Grade  AA  butter  prii .' 
by  4.27; 

(ii)  Multiply  the  nonfat  drv  milk  prii  .■ 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  prii  t- 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  Ik- 
the  sum  of  the  following  computatior,- 
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(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry-  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dr>'  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  tiie  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(.t)  Grade  A  butter  price.XiTade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  raspective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  bv  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  {d)(l)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
pret.eding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese. 
9.87,  to  determine  the  quantity  (in 


hundredweights)  of  milk  used  in  the 
production  of  American  chee.se. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milkldetermined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

PART  1005— MILK  IN  THE  CAROLINA 
MARKETING  AREA 

1.  Section  1005.51  is  revised  to  read  . 
as  follows: 

§  1 005.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1005.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
.section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07:  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 


the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minne.sota  - 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minne.sota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  qf  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1005.74  is  revised  to  read 
as  follows: 
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§1005.74    Butterfat  dIfferenUal. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform 
price(s)  shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1005.51(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  m.eans  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1006— MILK  IN  THE  UPPER 
FLORIDA  MARKETING  AREA 

1.  Section  1006.51  is  revised  to  read 
as  follows: 

§  1 006.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minne.sota 
and  Wisconsin  using  the  "base  month  ' 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1006.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  curren^t  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sura  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Muhiply  the  Grade  A  butter  price 
by  0.238. 


(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange.  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this  ' 
section: 

(1)  Combine  the  total  nonfat  dr\-  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 


pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1006.74  is  revised  to  read 
as  follows: 

§1006.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tentli  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  months  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1006.51(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1007-MILK  IN  THE  GEORGIA 
MARKETING  AREA 

1.  Section  1007.51  is  revised  to  r«ad 
as  follows: 

§1007.51     Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1007.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dr>- 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determ.ined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  nn 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiplv  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiplv  the  nonfat  dr\-  milk  pri(.e 
by  8.07;  and 
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(iti)  Miiltiplv  the  dry  buttermilk  price 
by  0.42. 

[2]  The  gross  value  of  milk  used  to 
inainifacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
bv  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
Ih!  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  AA  buttur  price.  Grade  AA 
hutter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange.  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  hutter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  tbe  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  {d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 


by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese. 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1007.74  is  revi.sed  to  read 
as  follows: 

§1007.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  prices 
for  base  and  excess  milk  shall  be 
increased  or  decreased,  resp)ectively,  for 
each  one-tenth  percent  butterfat 
variation  from  3.5  percent  by  a  butterfat 
differential,  rounded  to  the  nearest  one- 
tenth  cent,  which  shall  be  0.138  times 
the  current  month's  butter  price  less 
0.0028  times  the  preceding  month's 
average  pay  price  per  hundredweight,  at 
test,  for  manufacturing  grade  milk  in 
Minnesota  and  Wisconsin,  using  the 
"base  month"  series,  adjusted  pursuant 
to  §  1007.51  (a)  through  (e),  as  reported 
by  the  Department.  Tbe  butter  price 
means  the  simple  average  for  the  month 
of  the  Chicago  Men:antile  Exchange, 
Grade  A  butter  price  as  reported  by  the 
Department. 

PART  1011— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

1.  Section  1011.51  is  revised  to  read 
as  follows: 

§  1 01 1 .51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1011.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 


(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
.shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27: 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  drj-  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i).Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butler  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  tbe  Department. 

(3)  Dry  buttermilk  price.  Dry  , 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Chee.se 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Menantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(i:)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dr\'  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
pret:eding  period,  and  divide  by  the 
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annual  yield  factor  for  nonfet  dry  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweigbts)  of  milk  used  in  the 
production  of  butter-nonfat  drv  milk: 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  fer  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  fector  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (r)  of  this  section 
in  ai:cordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1011.74  is  revised  to  reafl 
as  follows: 

§1011.74    Buoerfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform 
price(s)  shall  be  increased  or  decreased, 
respectively,  loreac^i  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the  ' 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month  s  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  art  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "ba.se  month" 
.series,  adjusted  pursuant  to  §  1011.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  A 
butter  price  as  reported  bv  the 
Department. 


PART  1012-MiLK  IN  THE  TAMPA  BAY 
MARKETING  AREA 

1.  Section  1012.51  is  revised  to  read 
as  foltows: 

§  1 01 2.51    Basic  formula  price. 

The  basic  formula  price  .shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  mopth". 
series,  as  reported  by  the  Department, 
adju.sted  to  a  3.5  percent  butterfat  basis 
using  tbe  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
S  1012.74  and  rounded  to  tbe  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  pric-e 
formula  coraputed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 


(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dr\-  .niilk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  hutter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  prii  e 
by  8.07;  and 

(iii)  Muhiply  the  dry  buttermilk  price 
by  0.42. 

(2)  Tlie  gross  value  of  milk  used  to 
manufai.ture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddarchee.se  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  .shall 
be  used  pursuant  to  paragraph  (n)  of  this 
section: 

(1)  Grade  A  A  butter  price.  Grade  .XA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  .Menantile 
Exchange,  Grade  AA  butter  pri<;e,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Drv 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  huttennilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  die  month  of  the  National  Cheese 
Exchange  40-pound  block  Qieddar 
chee.se  price,  as  reported  by  the 
Department. 

(5)  Grade  A  hutter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  bv  which 
the  gross  value  per  hund.-edweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respeciive  gross  values  for  the 
pre<:eding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 


each  of  fhe  following  paragraphs  is  of 
the  total  of  die  data  represented  in 
paragraphs  (did)  and  (d)(2)  of  this 
.section: 

(1)  Combine  the  total  uonlat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wiscon.sin,  as  reported  bv  the 
Department,  for  the  most  reiretit 
preceding  period,  and  divide  bv  the 
annual  yield  factor  for  nonfat  drv  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dr\'  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  tJie  States  ot 
Minnesota  and  Wis<;onsin.  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese. 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  u.sed  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  av(;rnge  of  the 
changes  in  gross  valuta  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1012.74  rs  revised  to  ivm\ 
as  follows: 

§1012.74    Buttertat  differential. 

For  milk  containing  more  or  les.s  than 
3.5  percent  butterfat.  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percttiit 
butterfat  variation  from  3.5  {}en:eiit  by  a 
butterfat  differential,  rounded  to  th.e 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  months  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  M':iiesota 
and  Wisconsin,  using  the  "base  month" 
.series,  adjusted  pursuant  to  «» 1012. .>l(a) 
through  (e),  as  reported  by  tlie 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1013— MILK  IN  THE 
SOUTHEASTERN  FLORIDA 
MARKETING  AREA 

1.  Section  1013.51  is  revised  to  read 
ns  follows: 

§  1 01 3.51    Basic  fonnula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  lor 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  fhe  "biise  month" 
series,  as  reported  by  die  Department, 
adjusted  to  a  3.5  peri.vnt  butterfat  basts 
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using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1013.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Chee.se 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 


manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
.section. 

2.  Section  1013.74  is  revi.sed  to  read 
as  follows: 

§1013.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3. .5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3. .5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1013.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1030— MILK  IN  THE  CHICAGO 
REGIONAL  MARKETING  AREA 

1.  Section  1030.51  is  revised  to  read 
as  follows: 


§  1030.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1030.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  .shall 
be  used  pursuant  to  paragraph  (a)  of  this 
.section: 

(1)  Grade  AA  butter  price.  Grade  A  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  ns 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantilt; 
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Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

id  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
mi\k  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manuEacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (dKl)  and  (d)(2)  of  this 
.section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  foiithe  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  drv  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  [nitter-nonfat  dr\'  milk; 
and  I 

(2)  Coinbine'the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wi.sconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annua!  yield  factor  for  Cheddar  cheese, 
9.87.  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  groSs  values  per 
hundredweight  of  milk  detennined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paijagraph  (d)  of  this 
.section.  i 

2.  Section  iopo.74  is  rensed  to  read 
as  follows: 

§1030.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respective!}-,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.1.38  times  the  current  month's  butter 
price  le.ss  0.002B  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
.series,  adjusted  pursuant  to  §  1030.51  (a) 
through  (e).  as  reported  by  the 
Department.  The  butter  price  means  the 
.simple  average  for  the  month  of  the 
Chi(^.ago  Mercantile  Exchange.  Grade  A 
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butter  price  as  reported  by  the 
Department. 

PART  1032— MILK  IN  THE  SOUTHERN 
ILLINOIS-EASTERN  MISSOURI 
MARKETING  AREA 

1.  Section  1032.51  is  revi.sed  to  read 
as  follows: 

§  1 032.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pav  price  for 
manufac  turing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1032.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gro.ss 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  produd  priCe 
formula  computed  pursuant  to 

paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (h)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  .separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  .Multiply  the  nonfat  drv  milk  price 
by  8.07;  and 

(iii)  Multiply  the  drv  buttemiilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  AA  butter  price.  Grade  A.-\ 
butter  price  means  the  simple  average 
for  the  raomh  of  the  Chicago  Mercantile 
Exc:hange.  Grade  AA  butter  pric:e,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  drv 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dr\- 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry- 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  hv  the 
Department. 


(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

[5}  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reponed  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  u<;ed  to 
manufacture  Cheddar  chee.se  for  the 
current  month  exc:eed  or  are  less  than 
the  respective  gross  values  for  the 
prei:eding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  valces 
determined  pursuant  to  paragraph  ft.)  of 
this  sei:tion  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  rppresentefl  ia 

paragraphs  (d)(  I)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  drv  rnilk 
production  for  the  States  of  Minnesr.ta 
and  WiscorLsin.  as  reported  bv  tlie 
Department,  for  the  most  recent 
preceding  period,  and  div;de  by  the 
annual  yield  factor  for  nonfat  dr\  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dn  milk: 
and 

(2)  Combine  the  total  American 
cheese  prrxiuction  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
pre<:eding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  chei«se. 
9.87.  to  determine  the  quantity  (in 
hundredweights)  of  milk  u.sed  in  the  . 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  nf  thi* 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  s*Mlion 
in  accordanc-e  with  the  rel.nive 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
se<tion. 

2.  Section  1032.74  is  rcviseil  In  read 
;is  follows: 

§1032.74    Butterfat  differentia). 

For  milk  containing  more  or  le.ss  than 
A.r,  percent  butterfat.  the  uniform  price 
shall  be  increased  or  de<;a'ased. 
respet:tively.  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  !.>y  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.1.38  times  the  current  months  butter 
!)rice  less  0.()()28  times  the  preceding 
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month's  average  pay  price  per  • 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1032.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1033— MILK  IN  THE  OHIO 
VALLEY  MARKETING  AREA 

1.  Section  1033.51  is  revised  to  read 
as  follows: 

§  1033.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1033.73  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(l)Thegro.ss  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gro.ss  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)^  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  A  A  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 


the  month  of  theWestem  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  .simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1033.73  is  revised  to  read 
as  follows: 


§  1 033.73    Butterfat  differential. 

For  milk  containing  more  or  le.ss  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  ;i 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month  ' 
series,  adjusted  pursuant  to  §  1033.51  (;i) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1036— MILK  IN  THE  EASTERN 
OHIO-WESTERN  PENNSYLVANIA 
MARKETING  AREA 

1.  Section  1036.51  is  revised  to  read 
as  follows: 

§1036.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month  " 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1036.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  iind 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations; 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 
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(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  AA  butter  price.  Grade  A  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dr\'  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese. 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 


(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1036.74  is  revised  to  read 
as  follows; 

§1036.74    Buttertat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the  ' 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1036.51  (a) 
through  (e).  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1040— MILK  IN  THE  SOUTHERN 
MICHIGAN  MARKETING  AREA 

1.  Section  1040.51  is  revised  to  read 
as  follows: 

§1040.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1040.51  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 


(ii)  Multiply  the  nonfat  dr\'  milk  price 
by  8.07;  and 

(iii)  Multiply  the  drj-  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
.section: 

(1)  Grade  A  A  butter  price.  Grade  A  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange.  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dr>-  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dr\'  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
8.07.  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 
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(2)  Combine  the  total  American 
cheese  produdion  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  mo.st  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
serJion. 

2.  Section  1040.74  is  revisetl  to  read 
as  follows: 

§  1040.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  prices 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  f>er 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1040.51  (a) 
through  (e),  as  reported  by  the 
Dttpartmenl.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1044— MILK  IN  THE  MICHIGAN 
UPPER  PENINSULA  MARKETING 
AREA 

1.  Section  1044.51  is  revi.sed  to  read 
as  follows: 

§  1044.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wi>(  onsin  using  the  'base  month" 
series,  a.s  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
pre<;eding  month  computed  pursuant  to 
*i  1044.62  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  produd  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  |e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  chee.se  shall  be  computed, 
using  price  data  determined  pursuant  to 


paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  drv  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  pricA? 
by  0.238. 

(b)  The  following  product  prices  shall 
he  u.sed  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Gmde  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Men;antile 
Exchange,  Grade  A.'V  butter  price,  as 
reported  bv  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  pric-e.  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  clieese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
pre{:eding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
ea(.h  of  the  following  paragraphs  is  of 
the  total  of  the  data  repre.sented  in 
pa.'-agraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 


and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
.  by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87.  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  .American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
suction. 

2.  Section  1044. fi2  is  revised  to  read 
as  follows; 

§1044.62    Butterfat  differential. 

The  applicable  unifonn  prices  to  be 
paid  pursuant  to  §  1044.70  shall  be 
increased  or  decreased,  for  each  one- 
tenth  of  one  percent  butterfat  variation 
from  3.5  percent  by  a  butterfat 
differential,  rounded  to  the  nearest  one- 
tenth  cent,  which  shall  be  0.138  times 
the  current  month's  butter  price  less 
0.0028  times  the  preceding  month's 
average  pay  price  per  hundredweight,  at 
test,  for  manufacturing  grade  milk  in 
Minnesota  and  Wiscon.sin,  using  the 
"base  month"  series,  adjusted  pursuant 
to  §  1044.51  (a)  through  (e).  as  reported 
by  the  Department.  The  butter  price 
means  the  simple  average  for  the  month 
of  the  Chicago  Mercantile  Exchange, 
Grade  A  butter  price  as  reported  by  the 
Department. 

PART  104&— MILK  IN  THE 
LOUISVILLE-LEXINGTON-EVANSVILLE 
MARKETING  AREA 

1.  Section  1046.51  is  revised  to  read 
as  follows: 

§1046.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
prw.eding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1046.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  pric*; 
formula  computed  pursuant  to 
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paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows:  ' 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  hultermilk  price 
by  0.42.  ■  ; 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  l)e 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (n)  of  this 
section: 

(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange.  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Drv 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 


this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  mo.st  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07.  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
chee.se  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  rt;cent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cht^e.se. 
9.87.  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to'paragraph  (d)  of  this 
.section. 

2.  Section  1046.74  is  revised  to  rend 
as  follows: 

§  1 046.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat.  the  uniform  prices 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the  ' 
neare-st  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1046.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  E.xchange.  Grade  A 
butter  pric-e  as  reported  bv  the 
Department. 

PART  1049— MILK  IN  THE  INDIANA 
MARKETING  AREA 

1.  Section  1049.51  is  revised  to  read 
as  follows: 

§  1 049.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
.series,  as  reported  by  the  Department. 


adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1049.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
.section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  "to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  follovvini^ 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  drv  milk  pric.t- 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0,42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  he 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0,238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (aj  of  this 
section: 

(1)  Grade  /4.4  butter  price.  Grade  A.\ 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
E.xchange.  Grade  .A.'^  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Drv 
Milk  Low/Medium  Heat  price,  ns 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  siinple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
chee.se  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  ,A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
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hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
£:nd  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
8.U7,  to  determine  the  quantity  (in 
hu.idredvveight.s)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
liy  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
c  hanges  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  se<:tion 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1049.74  is  revised  to  read 
as  follows: 

§  1049.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3. .5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §1049.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  ExrJiange,  Grade  A 
butter  price  as  reported  by  the 
Df;partment. 


PART  1050— MILK  IN  THE  CENTRAL 
ILLINOIS  MARKETING  AREA 

1.  Section  1050.51  is  revised  to  read 
as  follows; 

§1050.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1050.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  .shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(h)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 


Ext;hange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
E.xchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
detennined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  Stales  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1050.74  is  revised  to  read 
as  follows: 

§  1 050.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  le.ss  0.0028  times  the  preceding 
month's  average  pay  pric*  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
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rind  Wisconsin,  using  the  "ba.se  ujonth 
series,  adjusted  pursuant  to  §  Itrai.-Sl  (a 
through  (e).  as  reported  by  the 
Department.  The  butter  price  means  tlif 
simple  average  for  the  month  of  the 
Cliicago  Mercantile  Exchange.  CJrade  A 
butter  price  as  reported  hv  thi; 
Di'iwrtnient. 

PART  1064— MILK  IN  THE  GREATER 
KANSAS  CITY  MARKETING  AREA 

1  Section  1(1^4.51  is  revised  to  re;id 
;is  follows: 

§  1 064.51    Basit  formula  price. 

Ihc  basic  formula  price  .sh;ill  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
■M\i\  Wisconsin  using  the  "ba.se  njonth  " 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1064.74  and  nounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
luindredweight  of  milk  u.sed  to 
niauufacture  butter-nonfat  dr\  milk  ami 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annu.il 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  ns 
follows: 

(1)  The  gross  I'alue  of  milk  used  to 
manufaciure  butter-nonfat  dr\'  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  buller  nri(  «• 
by  4.27: 

(ii)  Multiply  the  nonfat  dr\  milk  prie  e 
by  8.07;  and 

(iii)  MTiltiply  the  dry  buttermilk  price 
by  0.42. 

(2)  TIjb  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  bt- 
the  .sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  chw>se  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  pri<  e 
by  0.238. 

(b)  The  following  product  prices  shall 
l)e  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  AA  butter  price.  Grade  A  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfet  Dry 
Milk  Low/Medium  Heat  price,  as 
rtq)orted  by  the  Department. 


(3)  Dry  buttermilk  price.  Dry 

)     buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttennilk  price,  as  rejjurtcd  by  the 
D<;partment. 

(4)  Cheddar  cheese  pritt:  Chfuidar 
c[u"'ese  pric^  means  the  simple  average 
for  the  month  of  the  National  Chp(-se 
Exchange  40-pound  block  Cheddar 
cheese  pri(«,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  pri<:e  means  the  simple  average 
lor  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  pric-*;.  as 
report f-d  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
Millk  used  to  manufacture  butler-nonfat 
(ir\-  milk  and  the  gross  value  per 
iuMidredvveight  of  milk  used  fft 
iiiaiuifacture  Cheddar  cheese  for  the 

(  urrfMit  month  exceed  or  are  less  than 
the  respective  gross  values  lor  tin- 
preceding  month. 

(d)  Compute  weighting  Un.Uns  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  diat  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  reprtr.sentwl  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  drv  milk 
production  for  the  States  of  Minjiesot.) 
and  WistXJUsin,  as  reported  bv  the 
Department,  for  the  most  recent 
pneix'ding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
H.07.  to  determine  the  quantity  (in 
hundredweights)  of  milk  u.sed  in  (lu- 
production  of  butter-nonfat  dn  milk: 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reporteti 
by  the  Department,  for  the  mo.st  rtM:ent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  chee.s*-. 
9.87,  to  determine  tlie  quantity  (in 
hundredweights)  of  milk  used  in  die 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gro.ss  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  .section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
j)ursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  10B4.74  is  revised  to  wud 
as  follows: 

§1064.74    Buttertat  differential. 

lor  milk  containing  more  or  lt;ss  than 
;t.o  percent  butterfet.  the  uniform  price 
shall  be  increased  or  decreased. 
resjM!r.1iyely.  for  each  one-tenth  p«trceiit 


butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the  " 
ni-a rest  one-tenth  f»nt,  which  .«;hall  !«• 
0.138  limes  the  current  month's  butter 
price  less  0.002R  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  nujnth" 
•series,  adjusted  pursuant  to  §  10^4.51  (;i) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  nuiaiis  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exr  liange.  Gr.ide  .\ 
butter  prict;  as  reported  bv  the 
Department. 

PART  1065— MILK  IN  THE  NEBRASKA- 
WESTERN  IOWA  MARKETING  AREA 

1.  Sectitin  lOf.,"...!!  is  revisc<|  f(.  rtad 
as  follows: 

§  1065.51     Basic  formula  price. 

rhe  kisic  lonnula  pri(X'  shall  U-tlu- 
pre(*!ding  month's  average  pay  price  lor 
manidacturing  grade  milk  ii!  .Miniiesol;i 
and  Wisconsin  using  the  "b.i.se  iiioiKh " 
stiries.  as  reported  by  the  Departnienl. 
.KljustHd  to  a  3.5  percent  bullerlal  f)asis 
using  tlu;  butterfat  differential  for  the 
l)re(:(!flinf<  mouth  computtd  piirsnanl  In 
!?  lt)(i."i.74  and  rounded  to  the  nen-jntst 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
niilk  and  Cheddar  cheese  product  price 
tormula  computed  pursuant  to 
paragraphs  (a)  through  (t )  of  this 
section. 

(a)  The  gros.s  values  of  jmt 
hundredweight  of  miJk  used  to 
manufacture  butter-nonfat  dry  miJk  and 
Cheddar  cheese  shall  be  computed, 
using  pric«  data  detennined  pursuant  to 
|)aragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding-  !noufli 
and  separately  for  tlie  curri'itt  tunntli  .is 
follows: 

(1)  The  gross  value  of  milk  used  in 
manufacture  butter-nonfat  drv  milk 
shall  be  the  .sum  of  the  following 
computations: 

(i)  Multiply  (he  Grade  AA  butler  pri<  e 
by  4.27: 

(ii)  Multiply  the  nonfat  drv  milk  pri«  e 
bv  8.07;  and 

(iii)  Multiply  the  dr\  buttermilk  pric  e 
by  0.42. 

(2)  Tlu- gross  value  of  milk  um{|  to 
manufadure  Cheddar  cheese  .shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  biitter  iirict^ 
by  0.238. 

(b)  The  following  product  prici;s  sliall 
be  ustid  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  A  A  bufter  price.  Grade  A  A 
butler  price  means  the  simple  average 
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for  the  month  of  the  Chicago  Mercantile 
Exchange.  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  w^hich 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 


2.  Section  1065.74  is  revised  to  read 
as  follows: 

§  1 065.74    Butterf at  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1065.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1068— MILK  IN  THE  UPPER 
MIDWEST  MARKETING  AREA 

1.  Section  1068.51  is  revised  to  read 
as  follows: 

§  1 068.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1068.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations; 


(i)  Muhiply  the  Cheddar  cheese  pri'e 
by  9.87;  and 

(ii)  Muhiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  A  A  butter  price.  Grade  A  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk: 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese. 
9.87,  to  determine  the  quantity  (in 


hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
.setJion. 

2.  Section  1068.74  is  revised  to  read 
iis  follows: 


§1068.74    Buttertat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
.shall  be  increasifxi  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.13B  times  the  current  month's  butter 
price  less  0.002B  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  te.st.  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin. iusing  the  "base  month" 
.series,  adjusted  jpursuant  to  §  1068.51  (a) 
through  (e),  as  reported  by  tlie 
Department.  The  butter  price  means  the 
simple  average  ^r  the  month  of  the 
Chicago  Mercanftile  Exchange,  Grade  A 
butter  price  a.s  reported  by  the 
Department.        ] 

PART  1075— MILK  IN  THE  BLACK 
HILLS,  SOUTH  DAKOTA  MARKETING 
AREA 

1.  Section  107^.50  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§1075.50    Class  prices. 

***** 

(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

2.  Section  107$.51  is  revised  to  read 
as  follows: 

§1075.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
prec:eding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minne.sota 
and  Wisconsin  u$ing  the  "base  month" 
series,  as  reported  by  the  Department, 
adju.sted  to  a  3.5  percent  butterfat  basis 
u.sing  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
S  1075.74  and  rounded  to  the  nearest 
i:«nt.  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
m ilk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hi^dredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 


using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  u.sedio 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  follow'ing 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07:  and 

(iii)  Multiply  the  dr>'  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations; 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(h)  The  following  product  prices  shall 
be  u.sed  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dr>'  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Defwrtment. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  bv  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the- 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  he 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  .section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
.seel  ion: 


(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnes<rta 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
8.07.  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
produciion  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese. 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used' in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gro.ss  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
m  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

3.  .Set  tion  1075.74  is  revised  to  read 
as  follows: 

§  1 075.74    Buttertat  differential. 

The  uniform  price  shall  be  increased 
or  decreased,  respectively,  for  each  one- 
tenth  percent  butterfat  variation  from 
3.5  percent  by  a  butterfat  differential, 
rounded  to  the  nearest  one-tenth  cent, 
which  shall  be  0.138  times  the  current 
monlli's  butter  price  less  0.0028  times 
the  preceding  month's  average  pay  pri(« 
per  hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1075.51  (a) 
through  (e).  as  reported  bv  the 
Department.  The  butter  price  means  the 
siinj.'le  average  for  the  month  of  the 
Chit^go  Mercantile  Exchange.  Grade  A 
butter  pri(£  as  reported  by  the 
Department. 

PART  1076— MILK  IN  THE  EASTERN 
SOUTH  DAKOTA  MARKETING  AREA 

1.  Sot.tion  1076.51  is  revised  to  read 
as  follows: 

§  1 076.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1076.74  and  rounded  to  the  nearest 
ceiU,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
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paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Muhiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  ti^  naragraph  (c)  of 


this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  .section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1076.74  is  revised  to  read 
as  follows: 

§  1 076.74    Butterf at  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3. .5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1076.51  (a) 
through  (e),  as  reported  by  the 
Department,  the  basic  formula  price  for 
the  month  computed  pursuant  to 
§  1076.51,  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1079— MILK  IN  THE  IOWA 
MARKETING  AREA 

1.  Section  1079.51  is  revised  to  read 
as  follows: 

§1079.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 


manufacturing  grade  milk  in  Minnesota 
^nd  Wisconsin  using  the  "base  month  " 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1079.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  thi'ough  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  i  heese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
.section: 

(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange.  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  rneans  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dr\' 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
Buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 
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(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respecti\<i,gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  ij^ 
paragraphs  (d)(lj  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry^ilk: 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87.  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
m  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1079.74  is  revised  to  read 
as  follows:  1 

§1079.74    Buttertat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
.series,  adjusted  pursuant  to  §  1079.51  (a) 
through  (e).  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  bv  the 
Department. 


PART  1093— MILK  IN  THE  ALABAMA- 
WEST  FLORIDA  MARKETING  AREA 

1.  Section  1093.51  is  revised  to  read 
as  follows: 

§1093.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month' 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1093.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  A  A  butter  price.  Grade  A  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  tiie  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 


Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercant4le 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk"  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  {d)(l)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  drj'  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported' 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese. 
9.87.  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1093.74  is  revi.sed  to  read 
as  follows: 

§1093.74    Butterfat  differenWal. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat.  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
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and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1093.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Gmde  A 
butter  price  as  reported  by  the 
Department. 

PART  1094— MILK  IN  THE  NEW 
ORLEANS4MSSISSIPPI  MARKETING 
AREA 

1.  Section  1094. ,51  is  revised  to  read 
as  foUows: 

§  1 094.51     Basic  tormuia  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1094.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
vahie  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  riieese  product  price 
formula  computed  pursuant  to 
paragraphs  (aj  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

U)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nontat  dry  milk  price 
by  8.07:  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  railk  used  to 
manufarture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  chee.se  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
set:tion: 

(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Menantile 
Exchange.  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 


Milk  Low/Medium  Heat  price,  ai 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Men:antile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respectix'e  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
propKJrtion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)l2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Chedd.ir  cheese, 
9.87.  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
prodtiction  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1094.74  is  revised  to  read 
as  follows: 

§1094.74    Butterfat  differentraL 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  urriform  price 


shall  be  increased  or  decreased, 
respectively,  foreach  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  pric«T^r 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adrusted  pursuant  to  §  1094.51  fa) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1096— MILK  IN  THE  GREATER 
LOUISIANA  MARKETING  AREA 

1.  Section  1096.51  is  revised  to  read 
as  follows: 

§  1 096.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1096.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  railk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Muhiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  compulations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.2.38. 

(b)  The  followirrg  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 


(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry'  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 


pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1094.74  is  revised  to  read 
as  follows: 

§  1 096.74    Buttertat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat.  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  limes  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1096.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butler  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1099— MILK  IN  THE  PADUCAH 
KENTUCKY  MARKETING  AREA 

1.  Section  1099.51  is  revised  to  read 
as  follows: 


§  1 099.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1096.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dr>'  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27;  ^ 

(ii)  Muhiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  drj'  buttermilk  price 
by  0.42. 


(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Muhiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238.  ^ 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  bv  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dr>'  milk. 
8.07,  to  determine  the  quanlity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dn-  milk: 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minne.sota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  bv  the 
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annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  Cd)  of  this 
section. 

2.  Section  1099.74  is  revised  to  read 
as  follows: 

§  1099.74    Buttertat  differential. 

For  milk  containing  more  or  le.ss  than 
3. .5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  det:reased, 
respectively,  for  each  one-tenfh  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "ba.se  month" 
series,  adjusted  pursuant  to  §  1099..51(a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1106— MfLK  rN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

1.  Section  1106.51  is  revised  to  read 
as  follows: 

§  1 106.51     Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manuf.w  turing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1106.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-noofat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  cvtrrent  month  as 
follows: 


(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  A  A  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  pric-e,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  u.sed  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  pet 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)l2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  iMinnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 


annual  yield  factor  for  nonfat  dry  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  produciion  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  .Section  1106.74  is  revised  to  read 
as  follows: 

§  11 06.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1106.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1108— MILK  IN  THE  CENTRAL 
ARKANSAS  MARKETING  AREA 

1.  Section  1108.51  is  revised  to  read 
as  follows: 

§  1 1 08.51     Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1108.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 
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(a)  The  grass  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (bj  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows:  « 

(1)  The  grops  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gro$s  value  of  milk  used  to 
manufacture  Cheddar  clieese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  nwans  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butler  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  pri^e  means  the  simple 
average  for  the!  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  \r.heese  price.  Cheddar 
cheese  j'rice  means  the  simple  average 
lorthp  ■  ..inlh  dF  the  National  Cheese 
Exchaiiy.j  40-p  ajund  block  Cheddar 
<:heese  price,  a ;; reported  by  the 
Department.      , 

(.5)  Grade  A  niitter  price.  Grade  A 
butter  price  ms  ins  the  simple  average 
for  the  montli  cf  the  Chicago  .Meru'intile 
Exchange  CradeJA  butter  price,  as 
reported  by  the  pepartnient. 

(c)  Determini(|the  amounts  by  which 
the  gross  value  4er  hundredweight  of 
milk  used  to  m  i)iufacture  butler-nonfat 
dry  milk  and  tl  *  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  f'^ceed  or  are  less  than 
the  respective  diioss  values  for  the 
pre<;edjng  monlh. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  punsuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  t  )e  data  included  in 


each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  Slates  of  Minne.sota 
and  Wisconsin,  as  reported  by  die 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  die 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk: 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87.  to  determine  the  quantity  (in 
hundredweights)  of  milk  u.sed  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  seclion 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1108.74  is  revised  to  read 
as  follows: 

§1108.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  nsonth's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  p«!r 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Miimesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1108.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  bf  ihe 
Chicago  Mercantile  Exchange.  CJrade  A 
butter  price  as  reported  hy  Ihe 
Department. 

PART  1124— MILK  IN  THE  PACIFIC 
NORTHWEST  MARKETING  AREA 


§  1 124.19    [Removed  and  Reserved] 

1.  Section  §  1124.19  is  removed  ai.<l 
reserved. 

2.  Section  1124.50  is  amended  by 
n  vising  the  reference  in  paragraph  (e) 
and  paragraph  (0(2)  from  "§  1124.19(e)" 
to  "paragronh  (f)(3)  of  this  section"  and 
adding  a  nt  w  paragraph  (f)(3)  to  read  as 
follows: 


§  1 1 24.50    Class  and  component  prices. 

*        •        •        •      '  • 

(0*  '  * 

(3)  Compute  a  butterfat  differential 
rounded  to  the  nearest  one-tenth  c-eni, 
by  multiplying  the  current  month's 
butter  price  by  0.138,  and  subtract  from 
the  result  an  amount  determined  by 
multiplying  0.0028  by  the  preceding 
months  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adju.sfed  pursuant  to  §1124.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 
•        •        •        •        « 

3.  Section  1124.51  is  revised  to  read 
as  follows: 

§  1 1 24.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1124.50(0(3)  and  rounded  to  the 
nearest  cent,  plus  or  minus  the  change 
in  gross  value  yielded  by  the  butter- 
nonfat  drj-  milk  and  Cheddar  cheese 
product  price  formula  computed 
pursuant  to  paragraphs  (a)  through  (e)  of 
this  section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  ami 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
par.igrnph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  curre.-it  month  .is 
follows: 

(1)  The  gross  value  of  milk  usud  to 
maiiufact  jre  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
compulations: 

(i)  Multiply  the  Gmde  AA  butler  riric  .• 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  prii..> 
hy  8.07:  and 

(iii)  Multiply  the  drv  bnttenndk  prf^ 
bv  0.42. 

(2)  The  gross  value  ofrhilk  us('<l  to 
maiuifcK  lure  Chedd.ir  cheese  shall !«' 
the  .sum  of  the  following  compulr.tions: 

(i)  Multiply  the  Cheddar  (  heese  pri(v 
by  9.87:  and 

(ii)  .Multiplv  the  Grade  .\  butter  ux'n:i- 
by  0.238. 

(b)  The  following  product  prices  sh.ill 
be  used  pursuant  to  paragraph  (a)  of  this 
st^dion: 
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(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  {d)(l)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07.  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dr>'  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese. 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 


pursuant  to  paragraph  (d)  of  this 
section. 

4.  Section  1124.75  is  amended  by 
revising  the  reference  in  paragraph 
(a)(2)(i)  from  "§1124.19"  to 
"§1124.50(0(3)". 

PART  1 12&-MILK  IN  THE  TEXAS 
MARKETING  AREA 

1.  Section  1126.51  is  revised  to  read 
as  follows: 

§  1 1 26.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1126.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 


average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Dfepartment. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dr}'  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1126.74  is  revised  to  read 
as  follows: 

§  1 1 26.74    Buttertat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
^  butterfat  variation  from  3.5  percent  by  a 
'  butterfat  dift'erential,  rounded  to  the 
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nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1126.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  prioa  as  reported  by  the 
Departmertt. 

PART  1131— MILK  IN  THE  CENTRAL 
ARIZONA  MARKETING  AREA 


1.  Ser.tiqn  1131.51  is  revi.sed  to  read 
as  follows:! 

§  1 1 31 .51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1131.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  fb)  of  this  section  and  annual 
yield  faciors,  for  the  preceding  month 
and  separately  for  the  currtint  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computatioQs: 

(ij  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8,07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section:    . 

(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 


Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low /Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  V^stem 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  ihe 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  pur 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
.section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  mo.st  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry'  milk. 
8.07,  to  determine  the  quantify  (in 
hundredweights)  of  milk  u.sed  in  the 
production  of  butter-nonfat  ilrv  milk: 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddarchee.se, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  chee.se. 

(e)  Compute  a  weighted  ave.-tige  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
.section. 


2.  Section  1131.74  is  revised  to  mad 
as  follows: 

§1131.74    Buttertat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month  ' 
series,  adjusted  pursuant  to  §  1131.51  (n) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1134— MILK  IN  THE  WESTERN 
COLORADO  MARKETING  AREA 

1.  Section  1134.51  is  revised  to  re.id 
as  follows: 

§  1 1 34.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minne.sot.T 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1134.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  ijy  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  prodnd  priw 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
se<:tion. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dr>-  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  fartors,  for  the  preceding  month 
and  separately  for  the  current  month  a.s 
follows: 

(1)  The  gross  value  of  milk  u.sed  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  nriri- 
by  4  27; 

(ii)  .Multiply  the  nonfat  dry  milk  pric*- 
by  8.07;  and 

(iii)  Multiplv  the  dry  buttermilk  pricf 
by  0.42. 

(2)  The  gross  value  of  milk  use<l  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 
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(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange.  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 


hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1134.74  is  revised  to  read 
as  follows: 

§  1 1 34.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1134.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1135— MILK  IN  THE 
SOUTHWESTERN  IDAHO-EASTERN 
OREGON  MARKETING  AREA 

§  11 35.1 9    [Removed  and  Reserved] 

1.  Section  1135.19  is  removed  and 
re.served. 

2.  Section  1135.50  is  amended  by 
revising  the  reference  in  paragraph  (e) 
and  paragraph  (f)(2)  from  "§1135.19"  to 
"paragraph  (f)(3)  of  this  section"  and 
adding  a  new  paragraph  (f)(3)  to  read  as 
follows: 

§  1 1 35.50    Class  and  component  prices. 

*         *         *         *         » 

(f)*   *   * 

(3)  Compute  a  butterfat  differential 
rounded  to  the  nearest  one-tenth  cent, 
by  multiplying  the  current  month's 
butter  price  by  0.138.  and  subtract  from 
the  result  an  amount  determined  by 
multiplying  0.0028  by  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1135.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 


3.  Section  1135.51  is  revised  to  read 
as  follows: 

§  1 1 35.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1135.50(0(3)  and  rounded  to  the 
nearest  cent,  plus  or  minus  the  change 
in  gross  value  yielded  by  the  butter- 
nonfat  dry  milk  and  Cheddar  cheese 
product  price  formula  computed 
pursuant  to  paragraphs  (a)  through  (e)  of 
this  section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27: 

(ii)  Muhiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry- 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 


Federal  Register  /  Vol.  60.  No.  25  /  Tuesday.  February  7.  1995  /  Proposed  Rule^ 


7331 


(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Men:antile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  whirii 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  chee.se  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
.section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

4.  Se<;tion  1135.74  is  amended  by 
revisin>5  the  reference  in  paragraphs 
(b)(2)(i)  and  (b)(2)(ii)  from  "§1135.19" 
to  "§  1135.50(f)(3)". 

PART  1137— MILK  IN  THE  EASTERN 
COLORADO  MARKETfNG  AREA 

1.  Section  1137.51  is  revised  to  read 
as  follows:     i  I 

§  1 1 37^1    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufaduring  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 


preceding  month  computed  pursuant  to 
§  1137.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  pri.« 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  u.sed  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Muhiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  A  A  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  vahie  per  hundredweight  of 
milk  u.sed  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  Cheddar  cheese  for  the 


current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  :nilk 
produc:tion  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1137.74  is  revised  to  read 
as  follows: 

§  1 137.74       Buttertat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  prii* 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  'base  month" 
series,  adjusted  pursuant  to  §  1137.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange.  Grade  A 
butter  price  as  reported  by  the 
Department. 

PART  1138— MILK  IN  THE  NEW 
MEXICO- WEST  TEXAS  MARKETING 
AREA 

1.  Section  1138.51  is  revised  to  r«»d 
as  follows: 
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§  1 1 38.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfat  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1138.74  and  rounded  to  the  nearest 
cent,  plus  or  minus  the  change  in  gross 
value  yielded  by  the  butter-nonfat  dry 
milk  and  Cheddar  cheese  product  price 
formula  computed  pursuant  to 
paragraphs  (a)  through  (e)  of  this 
section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
and  separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27; 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Muhiply  the  Cheddar  cheese  price 
by  9.87;  and 

(ii)  Multiply  the  Grade  A  butter  price 
by  0.238. 

(b)  The  following  product  prices  shall 
be  used  pursuant  to  paragraph  (a)  of  this 
section: 

(1)  Grade  AA  butter  price.  Grade  AA 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange,  Grade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  the  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department. 

(4)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average 
for  the  month  of  the  National  Cheese 
Exchange  40-pound  block  Cheddar 
cheese  price,  as  reported  by  the 
Department. 

(5)  Grade  A  butter  price.  Grade  A 
butter  price  means  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 


Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  mill^used  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (c)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  represented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minne.sota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk, 
8.07,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  butter-nonfat  dry  milk; 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese, 
9.87,  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  the 
production  of  American  cheese. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

2.  Section  1138.74  is  revised  to  read 
as  follows: 

§  1 1 38.74    Butterfat  differential. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  current  month's  butter 
price  less  0.0028  times  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1138.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 


butter  price  as  reported  by  the 
Department. 

PART  1 139— MILK  IN  THE  GREAT 
BASIN  MARKETING  AREA 

1.  Section  1139.50  is  amended  by 
revising  the  reference  in  paragraph  (d) 
from  "§  1139.51(a)"  to  "paragraph  (e)(1) 
of  this  section"  and  by  revising 
paragraph  (e),  to  read  as  follows: 

§1139.50    Class  and  component  prices. 

***** 

(e)  Butterfat  price.  The  butterfat  price 
per  pound  shall  be  the  total  of 
paragraphs  (e)(2)  and  (e)(3)  of  this 
section  computed  as  follows: 

(1)  Compute  a  butterfat  differential 
rounded  to  the  nearest  one-tenth  cent, 
by  multiplying  the  current  month's 
butter  price  by  0.138,  and  subtract  from 
the  result  an  amount  determined  by 
multiplying  0.0028  by  the  preceding 
month's  average  pay  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin,  using  the  "base  month" 
series,  adjusted  pursuant  to  §  1139.51  (a) 
through  (e),  as  reported  by  the 
Department.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
Chicago  Mercantile  Exchange,  Grade  A 
butter  price  as  reported  by  the 
Department. 

(2)  The  skim  milk  value  per 
hundredweight  for  the  month, 
computed  pursuant  to  paragraph  (d)  of 
this  section,  divided  by  100;  and 

(3)  The  butterfat  differential  for  the 
month  computed  pursuant  to  paragraph 
(e)(1)  of  this  section  multiplied  by  10. 

*         •         •         *         « 

2.  Section  1139.51  is  revised  to  read 
as  follows: 

§  1 1 39.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
preceding  month's  average  pay  price  for 
manufacturing  grade  milk  in  Minnesota 
and  Wisconsin  using  the  "base  month" 
series,  as  reported  by  the  Department, 
adjusted  to  a  3.5  percent  butterfot  basis 
using  the  butterfat  differential  for  the 
preceding  month  computed  pursuant  to 
§  1139.50(e)(1)  and  rounded  to  the 
nearest  cent,  plus  or  minus  the  change 
in  gross  value  yielded  by  the  butter- 
nonfat  dry  milk  and  Cheddar  cheese 
product  price  formula  computed 
pursuant  to  paragraphs  (a)  through  (e)  of 
this  section. 

(a)  The  gross  values  of  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  and 
Cheddar  cheese  shall  be  computed, 
using  price  data  determined  pursuant  to 
paragraph  (b)  of  this  section  and  annual 
yield  factors,  for  the  preceding  month 
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and  .separately  for  the  current  month  as 
follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  .sum  of  the  following 
computatiorts: 

(i)  Multiply  the  Grade  AA  butter  price 
by  4.27;        i 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  8.07;  and 

(iii)  Multiply  the  dry  buttermilk  price 
by  0.42. 

(2)  The  gross  value  of  milk  used  to 
manufacture  Cheddar  cheese  shall  be 
the  sum  of  tlje  following  compufations: 

(i)  Multiplty  the  Cheddar  chee.se  nri(  e 
•  by  9.87;  and  I 

(ii)  Mulfiplly  the  Grade  A  butter  price 
by  0.238.       ; 

(b)  The  following  product  prices  shall 
be  used  pursiiant  to  paragraph  (a)  of  this 
.section: 

(1)  Grade  AA  butter  price.  Grade  AA 
hutt{?r  price  liieans  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange.  Gnade  AA  butter  price,  as 
reported  by  the  Department. 

(2)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  simple  average  for 
the  month  of  the  Western  Nonfat  Dry 
Milk  Low/Medium  Heat  price,  as 
reported  by  the  Department. 

(3)  Dry  buttermilk  price.  Dry 
buttermilk  price  means  the  simple 
average  for  thje  month  of  the  Western 
Dry  Buttermilk  price,  as  reported  by  the 
Department,  j 

(4)  Cheddn^chee.'ie  price.  Cheddar 
cheese  price  itieans  the  simple  average 
for  the  month!  of  the  National  Chee.se 
Exchange  40-pound  block  Cheddar 
cheese  price,  os  reported  by  the 
Department.   : 

(5)  Grade  Alhutter price.  Grade  A 
butter  price  nieans  the  simple  average 
for  the  month  of  the  Chicago  Mercantile 
Exchange  Grade  A  butter  price,  as 
reported  by  the  Department. 

(c)  Determine  the  amounts  by  whi<.h 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  butter-nonfat 
dry  milk  and  the  gross  value  per 
hundredweight  of  milk  u.sed  to 
manufacture  Cheddar  cheese  for  the 
current  month  exceed  or  are  less  than 
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the  respective  gross  values  for  the 
preceding  month. 

(d)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gro.ss  values 
determined  pursuant  to  paragraph  (t;)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  paragraphs  is  of 
the  total  of  the  data  repre.sented  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section: 

(1)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Department,  for  the  mo.st  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  nonfat  dry  milk. 
8.07.  to  determine  the  quantity  (in 
hundredweights)  of  milk  used  in  (he 
production  of  butter-nonfat  dry  milk: 
and 

(2)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Department,  for  the  most  recent 
preceding  period,  and  divide  by  the 
annual  yield  factor  for  Cheddar  cheese. 
9.H7,  to  determine  the  quantity  (in 
hundredvveight.s)  of  milk  used  in  the 
production  of  American  chee.se. 

(e)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
hundredweight  of  milk  deterniined 
pursuant  to  paragraph  (c)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (d)  of  this 
section. 

IThis  marketing Hgrwmcnt  wiU  not  iippctr  m 
thfO)(ifi()tF<>()(!rnl  Rcgiilalionsj 

Marketing  Agreement  Regulating  the 
Handling  of  Milk  in  Certain  Marketing 
Areas 

The  parties  hereto,  in  order  to 
effectuate  the  declared  policy  of  the  A(.t, 
and  in  accordance  with  the  rules  of 
practice  and  procedure  effective 
thereunder  (7  CFR  Part  900),  desire  to 
enter  into  this  marketing  agreement  ,iiid 
do  hereby  agree  that  the  provisions 
referred  to  in  paragraph  I  hereof  as 
augmented  by  the  provisions  specified 
in  paragraph  II  hereof,  shall  he  and  are 


the  provisions  of  this  marketing 
agreement  as  if  set  out  in  full  herein 

I.  The  findings  and  determinations, 
order  relative  to  handling,  and  the 

provisions  of  §§ . i  to 

_,  all  inclusive,  of  the  order 


regulating  the  handling  of  milk  in  the 

(. Name  of  order ) 

marketing  area  (7  CFR  Part  . -) 

which  is  annexed  hereto;  and 

II.  The  following  provisions: 

^^ '  Record  of  milk  handled 

and  authorizatiomto  correct 
typographical  errors. 

(a)  Record  of  milk  handled.  The 
undersigned  certifies  that  he/she 
handled  during  the  month  of 


hundredweight  of  milk  covered'hy  this 
marketing  agreement. 

(b)  Authorization  to  correct 
typographical  errors.  The  undersigned 
hereby  authorizes  the  Director,  or 
Acting  Direc;tor,  Dairv  Division. 
Agricultural  Marketing  Ser\'ice,  to 
corr(!ct  any  typographical  errors  which 
may  have  been  made  in  this  markelin" 
agreement.  " 

*» '  Effective  date.  This 

marketing  agreement  shall  become 
effective  upon  the  execution  of  a 
counterpart  hereof  by  the  Secretary  in 
accordance  with  Section  900.14(a) Of  the 
aforesaid  rules  of  practice  and 
procedure. 

In  Witness  Whereof.  The  contracting 
handlers,  acting  under  the  provisions  of 
the  Act,  for  the  purposes  and  subject  to 
the  limitations  herein  contained  and  not 
otherwise,  have  hereunto  set  thi;ir 
respective  hands  and  seals. 
.Sigriiitnn! 

By(.\am.() 

(Till.-)     ^ 

(.•\(i<ir.'ss)   .__ _^ 

(.Sciil) 
Attest 

H-H  Doc.  '(.^-LM-JS  Filr.l  L'-(,-'t,i;  «:^.-,  .„n| 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

January  1995  Pay  Adjustments 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  The  Office  of  Personnel 
Management,  on  behalf  of  the  President 
and  the  President's  Pay  Agent,  is 
publishing  salary  tables  incorporating 
pay  adjustments  effective  on  the  first 
day  of  the  first  pay  period  beginning  on 
or  after  January  1, 1995,  for  General 
Schedule  (GS)  employees  in  each 
locality  pay  area.  These  salary  tables  are 
based  on  the  new  1995  General 
Schedule,  as  adjusted  by  Executive 
Order  12944  of  December  28, 1994  (60 
FR  309,  January  3, 1995),  and  the 
locality-based  comparability  payments 
authorized  by  the  President  in  his 
November  30, 1994,  Memorandum  for 
the  President's  Pay  Agent  (59  FR  62549, 
December  5, 1994).  Also  included  are 
1995  salary  tables  for  law  enforcement 
officers,  employees  in  interim 
geographic  adjustment  areas,  members 
of  the  Senior  Executive  Service, 


employees  in  senior-level  and  scientific 
or  professional  positions,  administrative 
law  judges,  members  of  boards  of 
contract  appeals,  and  officials  covered 
by  the  Executive  Schedule.  ITie  1995 
General  Schedule  (exclusive  of  locality 
payments)  is  included  because  it 
continues  to  apply  to  employees  in 
Alaska,  Hawaii,  and  all  areas  outside  the 
continental  United  States,  and  because 
it  must  also  be  used  for  certain  pay 
administration  purposes  for  GS 
employees  in  locality  pay  areas.  Finally, 
the  definition  of  each  locality  pay  area 
also  is  included. 

For  the  President's  Pay  Agent. 
James  B.  King, 

Director 

1995  Salary  Tables— General  Schedule 
and  Locality  Rates  of  Pay 

Executive  Order  12944  puts  into  effect 
an  across-the-board  increase  of  2 
percent  in  the  rates  of  basic  pay  for  the 
General  Schedule,  the  Foreign  Service 
Schedule,  and  certain  schedules  for  the 
Veterans  Health  Administration  of  the 
Department  of  Veterans  Affairs.  These 
adjustments  are  required  by  Public  Law 


103-329,  and  the  new  schedules  became 
effective  on  the  first  day  of  the  first  pay 
period  beginning  on  or  after  January  1 , 
1995. 

The  attached  1995  salary  tables  also 
show  the  locality  rates  of  pay  for 
General  Schedule  employees  in  each  of 
the  27  locality  pay  areas.  Locality-based 
comparability  payments  are  authorized 
under  5  U.S.C.  5304.  The  locality  rates 
of  pay  are  computed  based  on  the 
annual  rates  of  basic  pay  of  the  1995 
General  Schedule  (Salary  Table  No.  95- 
GS)  and  reflect  the  locality-based 
comparability  payments  authorized  by 
the  President  on  November  30,  1994. 
The  locality  payments  authorized  by  the 
President  for  1995  range  from  3.74 
percent  to  8.53  percent  and  replace  the 
locality  payments  authorized  by  the 
President  for  1994.  The  locality  rates  of 
pay  are  considered  basic  pay  for 
purposes  of  retirement,  life  insurance, 
premium  pay,  severance  pay,  and 
advances  in  pay.  They  are  also  used  to 
compute  workers'  compensation 
payments  and  lump-sum  payments  for 
accrued  and  accumulated  annual  leave. 
They  are  not  considered  basic  pay  for 
any  other  purpose. 


Salary  Table  No.  95-GS— 1995  General  Schedule,  Incorporating  a  2.00%  Increase 

(Effective  January  1995] 


Annual  rates  by  grade  and  step 

Within- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

grade  in- 
crease 
amounts 

GS-1  

GS-2 

GS-3 

GS-4 

GS-5 „ 

GS-6 

GS-7 

GS-8 

GS-9 

GS-10 

GS-1 1  

GS-12 

GS-13 

GS-14 

GS-15 

512,141 
13,650 
14,895 
16.721 
18.707 
20,^5? 
23,171 
25,662 
28,345 
31,215 
34,295 
41,104 
48,878 
57,760 
67,941 

$12,546 
13.976 
15.392 
17,278 
19.331 
21,547 
23,943 
26,517 
29,290 
32,256 
35,438 
42.474 
50.507 
59.685 
70,206 

$12,949 
14,428 
15,889 
17.835 
19.955 
22,242 
24.715 
27,372 
30,235 
33.297 
36,581 
43,844 
52.136 
61.610 
72.471 

$13,35? 
14,811 
16.386 
18,392 
20,579 
22.937 
25.487 
28,227 
31.180 
34.338 
37,724 
45.214 
53.765 
63.535 
74.736 

$13,757 
14.974 
16.883 
18,949 
21.203 
23.632 
26.259 
29.082 
32.125 
35.379 
38.867 
46,584 
55,394 
65,460 
77,001 

$13,994 
15.414 
17,380 
19.506 
21,827 
24.327 
27,031 
29.937 
33.070 
36.420 
40.010 
47,954 
57.023 
67.385 
79.266 

$14,391 
15.854 
17,877 
20.063 
22.451 
25.022 
27.803 
30.792 
34.015 
37.461 
41.153 
49.324 
58.652 
69.310 
81.531 

$14,793 
16,294 
18,374 
20,620 
23,075 
25,717 
28,575 
31,647 
34,960 
38.502 
42,296 
50.694 
6031 
71.235 
83.7% 

314,811 
16,734 
18.871 
21.177 
23.699 
26.412 
29.347 
32.502 
35.905 
39.543 
43.439 
52.064 
61,910 
73,160 
86.061 

$15,183 
17.174 
19.368 
21.734 
24,323 
27,107 
30.119 
33.357 
36.850 
40,584 
44.582 
53.434 
63,539 
75.085 
88.326 

Varies 

Varies 

S497 

557 

624 

695 

772 

855 

945 

1.041 

1.143 

1.370 

1.629 

1.925 

2.265 

Saury  Table  No.  95-ATL— Incorporating  the  2.00%  General  Schedule  Increase  and  a  locality  Payment  of 
4.66%  FOR  THE  Locality  Pay  Area  of  Atlanta.  GA  (Net  Increase:  2.79%) 

(Effective  January  1995) 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1  

512,707 

513.131 

513,552 

513.974 

514.398 

514,646 

$15,062 

515.482 

515.501 

515.891 

GS-2 

14.286 

14.626 

15.100 

15.501 

15.672 

16,132 

16.593 

17.053 

17.514 

1 7.974 

GS-3 

15.589 

16,109 

16.629 

17,150 

17,670 

18.190 

18.710 

19.230 

19,750 

20.271 

GS-4 

17.50P 

18,083 

18.666 

19.249 

19.832 

20,415 

20,998 

21.581 

22,164 

22.747 

GS-5 

19,579 

20.232 

20.885 

21.538 

22.191 

22344 

23,497 

24.150 

24.803 

25.456 

GS-6 

21,824 

22.551 

23.278 

24,006 

24,733 

25,461 

26,188 

26.915 

27.643 

28,370 

GS-7 

24,251 

25,059 

25.867 

26.675 

27.483 

28,291 

29.099 

29.907 

30.715 

31,523 

GS-8 

26.858 

27.753 

28.648 

29.542 

30.437 

31 .332 

32.227 

33.122 

34,017 

34,911 
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Salary  Table  No.  9&-atl-Incorporating  t 
4.66%  for  the  Locauty  Pay  Ar 

HE  2.00% 

eaof  Atl 

(Effective  w 
Anr 

General  Schedule  Increase  and  a  Locauty  Payment  of 
ANTA,  GA  (Net  Increase:  2.79%)— Continued 

January  1995) 

lual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8     . 

9 

10 

GS-9 

GS-10 , 

GS-11  , 

GS-12 

GS-13 

GS-14 

GS-15 

■* 

\ 

* 

29,666 
32,670 
35,893 
43,019 
51,156 
60,452 
71,107 

30.655 
33,759 
37.089 
44,453 
62.861 
62.466 
73,478 

31.644 
34.849 
38,286 
45.887 
54,566 
64,481 
75,848 

32,633 
35,938 
39,482 
47,321 
66,270 
66,496 
78,219 

33,622 
37,028 
40,678 
48,755 
57,975 
68,510 
80.589 

34,611 
38,117 
41,874 
50,189 
59,680 
70,525 
82,960 

35,600 
39,207 
43,071 
51.622 
61,385 
72,540 
85,330 

36,589' 
40,296 
44,267 
53.066 
63,090 
74,566 
87,701 

37.578 
41,386 
45,463 
54,490 
64,795 
76,569 
90,071 

38,567 
42,475 
46,660 
55,924 
66,500 
78,584 

92,442 

^''«^Q7o7c<SL^u?-,?5r^^''^P^  ^^^  2-00%  General  Schedule  Increase  and  a  locality  Payment  of 

6.97%  FOR  the  locauty  PAY  AREA  OF  BOSTON-WORCESTER-UWRENCE,  P^4^ME-CT  |NEt1nCRE^SeT^%)'^ 

(Effective  January  1995) 


GS-1  .. 

G&-2.. 

GS-3.. 

6&-4.. 

GS-6.. 

GS-€.. 

GS-7.. 

GS-8.. 

6S-9.. 

6S-10 

GS-11 

GS-12 

GS-13. 

GS-14. 

GS-15. 


1: 


1 


f 


512,987 
14,601 
15,933 
17,886 
20.011 
22.305 
24.786 
27,451 
30,321 
33,391 
36,685 
43,969 
52,285 
61,786 
72,676 


$13,420 
14,949 
16,465 
18,482 
20,678 
23,049 
25,612 
28,366 
31,332 
34,504 
37,908 
46,434 
54,027 
63,845 
75.099 


Annual  rates  by  grade  and  step 


$13,862 
15,434 
16,996 
19,078 
21,346 
23.792 
26,438 
2930 
32,342 
35,618 
39,131 
46,900 
55,770 
65,904 
77,522 


$1433 
15,843 
17,528 
19,674 
22,013 
24,536 
27^63 
30,194 
33.363 
36.731 
40.353 
48,365 
57,512 
67,963 
79,945 


$14,716 
16,018 
18,060 
20,270 
22.681 
25,279 
28,089 
31,109 
34,364 
37,845 
41,576 
49,831 
59,256 
70,023 
82,368 


6 


$14,969 
16,488 
18,591 
20,866 
23.348 
26,023 
28,915 
32,024 
35,375 
38.968 
42,799 
6136 
60,998 
72,082 
84.791 


$15,394 
16.959 
19.123 
21,461 
24,016 
26,766 
29,741 
32.938 
36.386 
40,072 
44.021 
52.762 
62.740 
74,141 
87,214 


8 


$16,824 
17,430 
19.665 
22,057 
24,683 
27,509 
30,667 
33,853 
37,397 
41,186 
46,244 
54,227 
64,483 
7630 
89.637 


$15,843 
17,900 
20,186 
22.653 
25,361 
28.253 
31,392 
34,767 
38.408 
42,299 
46,467 
55,693 
6635 
78,259 
92.059 


10 


$16,241 
18,371 
20,718 
23.249 
26,018 
28.996 
32,218 
36,682 
39,418 
43,413 
47,689 
57,168 
67,968 
80,318 
94,482 


^'''^"''fi  92cl^?nR^r7;i^,''??p?v^I''^  THE  2.00%  GENERAL  SCHEDULE  INCREASE  AND  A  LOCALITY  PAYMENT  OF 
6.92%-FOR  THE  LOCAUTY  PAY  AREA  OF  CHICAGO-GARY-KENOSHA.  IL-Ih4-Wl  (NET  INCREASE:  3.53%) 

(Effective  January  1995] 


GS-I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11  

12 

13 

14  

15 


1 


$12,981 

14,595 

15,926 

17,878 

20,002 

22,295 

24,774 

27,438 

30.306 

33.375 

36,668 

43.943 

5230 

61,757 

72,643 


513,414 
14,942 
15,457 
18.474 
20,669 
23.038 
25,600 
28.352 
31,3-17 
34,488 
37.890 
45,413 
54,002 
63,815 
75,064 


Annual  rates  by  grade  and  step 


513,845 
15.426 
16,989 
19.069 
21.336 
23.781 
26,425 
29,266 
32,327 
35,601 
39.1^2 
46,878 
55,744 
65,873 
77,486 


$14,276 
15,836 
17.520 
19,665 
22,0C3 
24,524 
27.251 
30,180 
33,338 
36,714 
40,335 
48,343 
57,486 
67,932 
79,908 


514,709 
16,010 
18,051 
20,260 
22,670 
25,267 
28,076 
31,094 
34,348 
37.827 
41,557 
49,808 
59,227 
69,990 
82,329 


514,952 
16.481 
18.583 
20,856 
23,337 
26,010 
28,902 
32,009 
35,368 
38.940 
42,779 
51,272 
60,969 
72,048 
84.751 


515,387 
16,951 
19.114 
21,451 
24,005 
26,754 
29,727 
32.923 
36,369 
40,053 
44,001 
52,737 
62,71 1 
74,106 
87,173 


8 


515.817 
1 7,422 
19,645 
.?2.047 
24.672 
27,497 
30.552 
33,837 
37,379 
41,166 
45,223 
54,202 
64,452 
76,164 
89,595 


815.836 
1 7,892 
20,177 
22,6J2 
25,339 
28,240 
3V378 
34,751 
36,390 
42,279 
45,445 
55,667 
66.-.  94 
78.223 
92,016 


10 


516.234 
18,362 
20.708 
23,238 
26,006 
28.983 
32,203 
35,565 
39.400 
43,392 
47,667 
57.132 
67.93G 
8031 
94.438 


7338 


Federaf  Register  /  Vol.  60,  No.  25  /  Tuesday,  February  7,  1995  /  Notices 


Salary  Table  No.  95-CIN— Incorporating  the  2.00%  General  Schedule  Increase  and  a  Locality  Payment  of 
5.33%  for  the  Locality  Pay  Area  of  Cincinnati-Hamilton,  OH-KY-IN  (Net  Increase:  3.09%) 

[Effective  January  1995] 


GS-1  .. 

GS-2., 

G&-3.. 

GS-4.. 

GS-5.. 

GS-6.. 

GS-7.. 

GS-8., 

GS-9.. 

GS-10 

GS-11 

GS-12 

GS-1 3 

GS-14 

GS-1 5 


Annual  rates  by  grade  and  step 


1 


312.788 
14,378 
15,689 
17,612 
19,704 
21,963 
24.406 
27,030 
29.856 
32.879 
36,123 
43.295 
51,483 
60,839 
71,562 


513,215 
14,720 
16,212 
18.199 
20,361 
22.695 
25,219 
27,930 
30,851 
33,975 
37,327 
44,738 
53,199 
62.866 
73.948 


$13,639 
15.197 
16.736 
18.786 
21.019 
23,427 
26.032 
28,831 
31,847 
35,072 
38,531 
46,181 
54,915 
64.894 
76,334 


814,064 
15,600 
17,259 
19.372 
21 ,676 
24,160 
26.845 
29.731 
32,842 
36.168 
39,735 
47,624 
56,631 
66,921 
78,719 


$14,490 
15,772 
17,783 
19,959 
22,333 
24,892 
27,659 
30,632 
33,837 
37,265 
40,939 
49,067 
58,347 
68,949 
81,105 


514,740 
16.236 
18,306 
20,546 
22.990 
25,624 
28,472 
31,533 
34,833 
38.361 
42.143 
50,510 
60,062 
70.977 
83,491 


515.158 
16.699 
18.830 
21.132 
23.648 
26.356 
29.285 
32,433 
35,828 
39.458 
43,346 
51.953 
61,778 
73.004 
85,877 


8 


315.581 
17,162 
19.353 
21.719 
24,305 
27,088 
30,098 
33,334 
36,823 
40,554 
44,550 
53,396 
63,494 
75,032 
88,262 


515,600 
17,626 
19.877 
22,306 
24,962 
27,820 
30.91 1 
34,234 
37.819 
41,651 
45,754 
54,839 
65,210 
77.059 
90,648 


10 


315,992 
18,089 
20.400 
22,892 
25.619 
28.552 
31 ,724 
35.135 
38.814 
42,747 
46.958 
56.282 
66,926 
79.087 
93,034 


Salary  Table  No.  95-CLE— Incorporating  the  2.00%  General  Schedule  Increase  and  a  Locality  Payment  of 
4.23%  for  the  Locality  Pay  Area  of  Cleveland-Akron,  OH  (Net  Increase:  2.88  %) 

[Effective  January  1995] 


GS-1  .. 

GS-2.. 

GS-3.. 

GS-4.. 

GS-5.. 

GS-6.. 

GS-7.. 

GS-8.. 

GS-9.. 

GS-10 

GS-11 

GS-12 

GS-1 3 

GS-14 

GS-15 


Annual  rates  by  grade  and  step 


1 


512.655 
14,227 
15.525 
17.428 
19,498 
21.734 
24,151 
26.748 
29,544 
32,535 
35,746 
42.843 
50,946 
60,203 
70.815 


513,077 
14,566 
16,043 
18,009 
20,149 
22,458 
24,956 
27,639 
30,529 
33,620 
36,937 
44.271 
52,643 
62,210 
73,176 


513,497 
15,038 
16.561 
18,589 
20,799 
23,183 
25.760 
28.530 
31,514 
34,705 
38,128 
45,699 
54,341 
64,216 
75,537 


513,917 
15,438 
17,079 
19.170 
21,449 
23,907 
26,565 
29,421 
32,499 
35.790 
39.320 
47,127 
56,039 
66,223 
77,897 


$14,339 
15,607 
17,597 
19,751 
22,100 
24,632 
27,370 
30,312 
33,484 
36,876 
40,51 1 

.  48,555 
57,737 
68,229 
80,258 


$14,586 
16.066 
18,115 
20,331 
22,750 
25,356 
28,174 
31,203 
34,469 
37,961 
41,702 
49,982 
59,435 
70,235 
82,619 


515,000 
16.525 
18,633 
20,912 
23,401 
26,080 
28,979 
32,095 
35,454 
39,046 
42,894 
51,410 
61,133 
72,242 
84,980 


8 


515,419 
16,983 
19,151 
21 ,492 
24,051 
26.8Q5 
29,784 
32,986 
36.439 
40,131 
44,085 
52.838 
62.831 
74,248 
87.341 


9 


315.438 
17,442 
19,669 
22.073 
24.701 
27.529 
30.588 
33,877 
37,424 
41,216 
45,276 
54,266 
64,529 
76.255 
89,701 


10 


515,825 
17,900 
20.187 
22,653 
25.352 
28,254 
31 ,393 
34,768 
38.409 
42,301 
46.468 
55,694 
66.227 
78.261 
92,062 


Saury  Table  No.  95-COL— Incorporating  the  2.00%  General  Schedule  Increase  and  a  Locality  Payment  of 
5.30%  FOR  the  Locality  Pay  Area  of  Columbus,  OH  (Net  Increase:  4.19%) 

[Effective  January  1995] 


GS-1 

2 

3 

4 

5 

6 

7 

8 

9 

10  .... 

11  ... 

12  .... 

13  .... 

14  .... 

15  ... 


Annual  rates  by  grade  and  step 


1 


512.784 
14.373 
15.684 
17,607 
19,698 
21.957 
24.399 
27.022 
29.847 
32,869 
36.113 
43,283 
51.469 
60.821 
71.542 


513.211 
14,716 
16.208 
18,194 
20,356 
22,689 
25,^12 
27,922 
30,842 
33,966 
37,316 
44.725 
53.184 
62.848 
73.927 


513.635 
15.193 
16.731. 
18.780 
21,013 
23,421 
26,025 
28,823 
31,837 
35,062 
38,520 
46,168 
54,899 
64,875 
76,312 


514,060 
15,596 
17,254 
19.367 
21 ,670 
24.153 
26,838 
29,723 
32.833 
36,158 
39,723 
47.610 
56,615 
66.902 
78.697 


514.486 
15.768 
17.778 
19.953 
22.327 
24.884 
27.651 
30.623 
33.828 
37.254 
40,927 
49,053 
58,330 
68.929 
81.082 


514.736 
16,231 
18,301 
20.540 
22.984 
25,616 
28,464 
31 ,524 
34.823 
38.350 
42.131 
50.496 
60.045 
70.956 
83,467 


515,154 
16.694 
18,824 
21.126 
23.641 
26.348 
29,277 
32.424 
35.818 
39.446 
43,334 
51,938 
61,761 
72,983 
85,852 


8 


315.577 
17.158 
19.348 
21.713 
24,298 
27,080 
30,089 
33,324 
36,813 
40,543 
44,538 
53,381 
63,476 
75,010 
88,237 


315.596 
17,621 
19,871 
22,299 
24,955 
27.812 
30.902 
34.225 
37,808 
41,639 
45.741 
54,823 
65.191 
77.037 
90.622 


10 


315,988 
18,084 
20,395 
22,886 
25,612 
28,544 
31,715 
35,125 
38.803 
42,735 
46,945 
56,266 
66,907 
79.065 
93.007 
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[Effective  JafHjaiy  1995] 


GS-1  .. 

GS-2.. 

GS-3.. 

GS-4.. 

GS-5.. 

GS-6.. 

G&-7.. 

GS-8.. 

GS-9.. 

GS-10 

GS-11 

GS-12, 

GS-13. 

GS-14. 

GS-15. 


1 


512.827 

14,421 

15,737 

17,666 

19.764 

22,030 

24,480 

27,112 

29,946 

32.979 

36,233 

43,426 

51,640 

61,023 

71.780 


$13,255 

14,765 

16,262 

18,254 

20.423 

22.764 

25.296 

28,015 

30,945 

34.078 

37.440 

44.874 

53,361 

63.067 

74,173 


$13,681 
15,243 
16,787 
18,843 
21,082 
23,499 
26.111 
28.919 
31,943 
35.178 
38.648 
46,321 
55.082 
65,091 
76,566 


AnfMial  rales  by  grade  and  step 


314,106 
15.648 
17,312 
19,431 
21.742 
24,233 
26,927 
29,822 
32,942 
36.278 
39,855 
47,769 
56,803 
67,125 
78,959 


$14,534 
15.820 
17,837 
20.020 
22.401 
24,967 
27.743 
30,725 
33,940 
37.378 
41,063 
>»9,216 
58.524 
69,158 
81.352 


$14,785 
16,285 
18,362 
20.608 
23,060 
25,701 
28,558 
31,628 
34,938. 
38,478 
42,271 
50,663 
60,245 
71,192 
83.745 


$15,204 
16,750 
18.887 
21,197 
23.719 
26.436 
29.374 
32.532 
35.937 
39,578 
43.478 
52.111 
61,966 
73.226 
86.138 


8 


Salary  Table  No.  95-DAY- 
5.19%  for  the 


$15,629 
17,215 
19,412 
21,785 
24,379 
27,170 
30,189 
33,435 
36,935 
40.677 
44.686 
53.558 
63,687 
75,260 
88.530  I 


$15,648 
17,679 
19.937 
22,374 
25,038 
27,904 
31,005 
34,338 
37,934 
41.777 
45.893 
55,006 
65,408 
77,294 
90.923 


10 


$16,041 
18,144 
20.462 
22,962 
25,697 
28,639 
31,821 
35.242 
38,932 
42.877 
47,101 
56,453 
67.129 
79,327 
93.316 


GS-1  .. 
.GS-2.. 
GS-3^.. 
GS-4.. 
GS-5.. 
GS-6.. 
GS-7.. 
GS-8.. 
GS-9.. 
GS-10. 
GS-11  . 
G&-12. 
GS-13. 
GS-14. 
GS-15. 


,..,.. 


-incorporating  the  2.00%  General  Schedule  Increase  and  a  Localpty  Payment  of 
locality  Pay  Area  of  Dayton-Springfield.  OH  (Net  Increase:!^ 

[Effective  January  1996] 


1 


$12,771 

14,358 

15.668 

17.589 

19.678 

21.934 

24.374 

26,994 

29,816 

32,835 

36.075 

43,237 

51.415 

60,758 

71.467 


513.197 

14,700 

16.191 

18,175 

20.334 

22,665 

25.186 

27,893 

30,810 

33,930 

37.277 

44,678 

53,128 

62,783 

73,850 


513.621 

15,177 

16,714 

18.761 

20,991 

23.396 

25.998 

28,793 

31.804 

36,025 

38.480 

46,120 

54.842 

64,808 

76.232 


Annual  rates  by  grade  and  step 


$14,045 

15.580 

17.236 

19.347 

21.647 

24,127 

26.810 

29.692 

32.798 

36.120 

39,682 

47,561 

56,555 

66,832 

78,615 


514.471 

15.751 

17,759 

19.932 

22,303 

24,859 

27,622 

30,591 

33,792 

37.215 

40,884 

49,002 

58.269 

68,857 

80,997 


$14,720 
16,214 
18,282 
20,518 
22,960 
25,590 
28,434 
31,491 
34,786 
38,310 
42,087 
50,443 
59,982 
70.882 
83.380 


S15.138 
16.677 
18.805 
21,104 
23.616 
26.321 
29.246 
32,390 
35,780 
39,405 
43.289 
51,884 
61,696 
72,907 
85,762 


8 


$15,561 
17.140 
19.328 
21.690 
24.273 
27.052 
30.058 
33.289 
36,774 
40.500 
44,491 
53,325 
63,410 
74.932 
88.145 


$15,580 
17.602 
19,850 
22,276 
24.929 
27.783 
30.870 
34.189 
37,768 
41.595 
45.693 
54.766 
65,123 
76,957 
90,528 


10 


$15,971 
18.065 
20.373 
22.862 
25.585 
28,514 
31.682 
35,088 
38,763 
42,690 
46,896 
56,207 
66,837 
78.982 
92,910 


SALARY  TABLE  NO^g^DEN-lNCORPORATING  THE  2.00%  GENERAL  SCHEDULE  INCREASE  AND  A  LOCALITY  PAYMENT  Of 
5.75%  FOR  THE  LOCALITY  PAY  AREA  OF  DENVER-BOULDER-GREELEY.  CO  (NET  lNCREAS^3  wf;"^'^  "^ 

(Effective  January  1995] 


GS-1  

GS-2 

GS-3 

GS-^ 

GS-6 

GS-6 

GS-7 

GS-8 

GS-9 

GS-10 ... 
GS-11  ... 
GS-12  ... 
GS-13  „. 
GS-14  .... 
GS-15 .... 


1 


i: 


t— 

t: 


$12,839 

14,435 

15,751 

17.682 

19.783 

22,051 

24.503 

27,138 

29.975 

33.010 

36.267 

43.467 

51,688 

61.081 

71.848 


$13,267 

14,779 

16,277 

18.271 

20,443 

22.786 

25.320 

28,042 

30.974 

34,111 

37.476 

44.916 

53.411 

63.117 

74.243 


$13,694 

15.258 

16.803 

18.861 

21,102 

23.521 

26,136 

28.946 

31.974 

35J212 

38.684 

46.365 

55.134 

65.153 

76,638 


Annual  rates  by  grade  and  step 


$14,120 

15,663 

17.328 

19.450 

21.762 

24.256 

26.963 

29.850 

32.973 

36.312 

39.893 

47.814 

56356 

67.188 

79.033 


$14,548 
15,835 
17.854 
20,039 
22.422 
24,991 
27.769 
30,754 
33.972 
37.413 
41.102 
49.263 
58,579 
69.224 
81,429 


$14,799 
16,300 
18,379 
20,628 
23,082 
25,726 
28.585 
31.658 
34.972 
38,514 
42,311 
50,711 
60,302 
71.260 
83,824 


$15,218 
16.766 
18.905 
21.217 
23,742 
26.461 
29.402 
32.563 
35.971 
39,615 
43.519 
52.160 
62,024 
73.296 
86.219 


8 


$15,644 

17,231 

19.431 

21306 

24.402 

27,196 

30218 

33.467 

36,970 

40,716 

44.728 

53.609 

63,747 

75,331 

88.614 


$15,663 
17,696 
19.956 
22,395 
25,062 
27.931 
31,034 
34.371 
37.970 
41,817 
45,937 
55,058 
65.470 
77,367 
91,010 


10 


$16,056 
18,162 
20,482 
22,984 
25,722 
28.666 
31,851 
35,275 
38,969 
42,918 
47.145 
56,506 
67.192 
79.402 
93.405 


7340 


Federal  Register  /  Vol.  60.  No.  25  /  Tuesday,  February  7,  1995  /  Notices 


Salary  Table  No.  95-DET— Incorporating  the  2.00%  General  Schedule  Increase  and  a  Locality  Payment  of 
6.59%  FOR  THE  Locality  Pay  Area  of  Detroit-Ann  Arbor-Flint,  Ml  (Net  Increase:  3.70%) 

[Effective  January  1995] 


GS-1  . 

GS-2. 

GS-3. 

GS-4. 

GS-5. 

GS-6. 

GS-7.. 

GS-8.. 

GS-9.. 

GS-10 

GS-11 

GS-12 

GS-13 

GS-14 

GS-15 


Annual  rates  by  grade  and  step 


1 


$12,941 
14.550 
15,877 
17.823 
19.940 
22.226 
24.698 
27.353 
30.213 
33,272 
36,555 
43,813 
52,099 
61.566 
72,418 


513,373 
14,896 
16,406 
18,417 
20,605 
22,967 
25,521 
28,264 
31 ,220 
34,382 
37,773 
45,273 
53,835 
63,618 
74.833 


513.802 
15,379 
16.936 
19.010 
21 .270 
23.708 
26,344 
29,176 
32,227 
35,491 
38,992 
46,733 
55,572 
65.670 
77.247 


514.232 
15.787 
17.466 
19.604 
21,935 
24,449 
27,167 
30,087 
33.235 
36,601 
40.210 
48,194 
57.308 
67.722 
79.661 


514,664 
15,961 
17,996 
20.198 
22.600 
25.189 
27,989 
30,999 
34.242 
37,710 
41.428 
49.654 
59,044 
69,774 
82,075 


514,916 
16,430 
18,525 
20,791 
23,265 
25,930 
28.812 
31.910 
35,249 
38,820 
42,647 
51,114 
60,781 
71,826 
84,490 


515,339 
16,899 
19,055 
21,385 
23,931 
26,671 
29.635 
32.821 
36.257 
39.930 
43.865 
52.574 
62,517 
73,878 
86.904 


8 


515,768 
17,368 
19,585 
21,979 
24,596 
27.412 
30.458 
33,733 
37,264 
41,039 
45,083 
54,035 
64,254 
75,929 
89,318 


515,787 
17,837 
20,115 
22,573 
25,261 
28.153 
31,281 
34,644 
38,271 
42.149 
46.302 
55.495 
65.990 
77.981 
91,732 


10 


516.184 
18,306 
20,644 
23,166 
25,926 
28,893 
32,104 
35,555 
39,278 
43,258 
47,520 
56,955 
67,726 
80.033 
94,147 


Salary  Table  No.  95-HOU— Incorporating  the  2.00%  General  Schedule  Increase  and  a  locality  Payment  of 
8.53%  for  the  locality  Pay  Area  of  Houston-Galveston-Brazoria,  TX  (Net  Increase:  3.92%) 

[Effective  January  1995] 


GS-1  .. 

GS-2.. 

GS-3.. 

GS-4.. 

GS-5.. 

GS-6.. 

GS-7.. 

GS-8.. 

GS-9.. 

GS-10 

GS-11 

GS-12 

GS-13 

GS-14 

GS-15 


Annual  rates  by  grade  and  step 


1 


513,177 
14,814 
16,166 
18,147 
20,303 
22,631 
25,147 
27,851 
30,763 
33,878 
37.220 
44.610 
53.047 
62.687 
73.736 


513.616 
15,167 
16,705 
18,752 
20,980 
23.385 
25.985 
28.779 
31,788 
35,007 
38,461 
46,097 
54.815 
64.776 
76.195 


514.054 
15,659 
17,244 
19,356 
21 ,657 
24,139 
26,823 
29.707 
32.814 
36.137 
39.701 
47.584 
56.583 
66.865 
78,653 


$14,491 
16,074 
17,784 
19,961 
22,334 
24,894 
27,661 
30,635 
33.840 
37.267 
40,942 
49.071 
58.351 
68.955 
81.111 


514,930 
16,251 
18.323 
20.565 
23.012 
25.648 
28.499 
31.563 
34.865 
38.397 
42.182 
50.558 
60.119 
71 .044 
83.569 


515,188 
16,729 
18,863 
21.170 
23,689 
26,402 
29,337 
32,491 
35,891 
39,527 
43,423 
52,044 
61,887 
73,133 
86.027 


515.619 
17,206 
19,402 
21,774 
24,366 
27,156 
30,175 
33,419 
36,916 
40,656 
44,663 
53,531 
63,655 
75,222 
88,486 


8 


516,055 
17,684 
19,941 
22,379 
25,043 
27,911 
31,012 
34,346 
37,942 
41,786 
45,904 
55,018 
65,423 
77,31 1 
90,944 


516,074 
18,161 
.  20,481 
22,983 
25,721 
28,665 
31,850 
35,274 
38.968 
42,916 
47,144 
56,505 
67,191 
79,401 
93,40? 


10 


516.478 
18,639 
21.020 
23.588 
26,398 
29.419 
32,688 
36,202 
39,993 
44,046 
48,385 
57,992 
68,959 
81,490 
95,860 


Salary  Table  No.  95-HNT— Incorporating  the  2.00%  General  Schedule  Increase  and  a  Locality  Payment  of 
4.39%  for  the  Locality  Pay  Area  of  Huntsville,  AL  (Net  Increase:  2.28%) 

[Effective  January  1995] 


GS-1  .. 

GS-2.. 

GS-3.. 

GS-4.. 

GS-5.. 

GS-6.. 

GS-7.. 

GS-8.. 

GS-9.. 

GS-10 

GS-11 

GS-12 

GS-13 

GS-14 

GS-15 


Annual  rates  by  grade  and  step 


1 


512.674 
14,249 
15.549 
17,455 
19.528 
21.767 
24.188 
26.789 
29,589 
32,585 
35.801 
42.908 
51,024 
60.296 
70.924 


513.097 
14,589 
16.068 
18.037 
20.180 
22.493 
24,994 
27.681 
30.576 
33.672 
36.994 
44,339 
52,724 
62.306 
73.288 


513,517 
15,061 
16,587 
18,618 
20,831 
23,218 
25,800 
28,574 
31.562 
34,759 
38,187 
45,769 
54,425 
64.315 
75.652 


513,938 
15,461 
17.105 
19,199 
21 ,482 
23,944 
26,606 
29,466 
32,549 
35,845 
39.380 
47,199 
56,125 
66.324 
78.017 


514,361 
15,631 
17,624 
19,781 
22.134 
24.669 
27.412 
30.359 
33.535 
36,932 
40.573 
48.629 
57,826 
68,334 
80,381 


514,608 
16.091 
18,143 
20,362 
22,785 
25,395 
28.218 
31 .251 
34.522 
38,019 
41.766 
50,059 
59,526 
70,343 
82,746 


515,023 
16,550 
18,662 
20,944 
23,437 
26,120 
29,024 
32,144 
35,508 
39,106 
42.960 
51 .489 
61.227 
72,353 
85.110 


8 


515,442 
17,009 
19,181 
21 ,525 
24,088 
26,846 
29,829 
33,036 
36,495 
40,192 
44,153 
52,919 
62,927 
74.362 
87.475 


515,461 
17,469 
19,699 
22.107 
24.739 
27.571 
30,635 
33,929 
37,481 
41.279 
45.346 
54.350 
64.628 
76.372 
89.839 


10 


515,850 
17,928 
20,218 
22,688 
25,391 
28,297 
31,441 
34,821 
38,468 
42,366 
46.539 
55,780 
66,328 
78,381 
92,204 
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7341 


^Sit^LL'^^'-^'^o  |^»ND-Incorporating  the  2.00  percent  general  schedule  Increase  and  a  Locality 
Payment  of  4.58  percent  for  the  locauty  Pay  Area  of  Ind.anapous.  in  (^  In^^  2^9  Pe^enT 

(Effective  January  1995] 

Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1  

GS-2 

1 

1 

^ 

$12,697 

14.275 
15,577 
17.487 
19,564 
21.807 
24.232 
26,837 
29,643 
32,645 
36,866 
42,987 
51,117 
60,405 
71,053 

$13,121 
14.615 
16.097 
18.069 
20.216 
22.534 
25,040 
27,731 
30,631 
33,733 
37,061 
44,419 
52,820 
62,419 
73,421 

$13,542 
15,089 
16,617 
18,652 
20,869 
23,261 
25,847 
28,626 
31,620 
34,822 
38,256 
45.852 
54.524 
64.432 
75.790 

$13,964 
15.489 
17,136 
19,234 
21,522 
23,988 
26,664 
29,520 
32,608 
35.911 
39.452 
47.285 
56,227 
66,445 
78,159 

$14,387 
15.660 
17,666 
19.817 
22,174 
24,714 
27.462 
30.414 
33,596 
-       36,999 
40,647 
48,718 
57.931 
68.458 
80.528 

$14,635 
16,120 
18.176 
20.399 
22,827 
25,441 
28,269 
31,308 
34,585 
38.088 
41,842 
50,150 
59.635 
70.471 
82.896 

$15,050 
16.580 
18.696 
20.982 
23.479 
26.168 
29.076 
32.202 
35.573 
39.177 
43,038 
51.583 
61,338 
72,484 
85,265 

$15,471 
17.040 
19.216 
21,564 
24.132 
26,895 
29.884 
33,096 
36,561 
40,265 
44,233 
53,016 
63,042 
74,498 
87.634 

$15,489 
17,500 
19.735 
22.147 
24.784 
27,622 
30.691 
33,991 
37,549 
41,354 
45,429 
54,449 
64,745 
76,511 
90,003 

$15  878 

GS-3 „.. 

GS-4  

17.961 
20.255 

GS-5 

GS-6  

GS-7  

22,729 
25,437 
28,349 

GS-8  

31.498 

GS-9  

34.885 

GS-10  

GS-11  

38,538 
42.443 

GS-12  

GS-13  

••■•..... 

46,624 
55.881 

GS-14  

GS-15  .„ 

* 

66,449 
78.524 
92.371 

SALARY  table  ^»0- 9^C-INC0RP0RATING  THE  2.00%  GENERAL  SCHEDULE  INCREASE  AND  A  LOCALITY  PAYMENT  OF 
3.97%  FOR  THE  LOCALITY  PAY  AREA  OF  KANSAS  CiTY.  MO-KS  (NET  INCREASE:  2.66%) 

[Effective  January  1995] 


GS-1  .. 

GS-2.. 

6S-3.. 

6S-4.. 

GS-5.. 

GS-6.. 

6S-7.. 

GS-8.. 

GS-9  .. 

GS-10 

GS-11 

GS-12 

GS-13 

GS-14. 

GS-15. 


1 


$12,623 
14.192 
15.488 
17.385 
19,450 
21,680 
24.091 
26.681 
29,470 
32,454 
35.657 
42,736 
50.818 
60.053 
70.638 


$13,044 
14.530 
16.003 
17,964 
20.098 
22.402 
24.894 
27,570 
30.453 
33.537 
36.845 
44.160 
52.512 
62,054 
72,993 


Annual  rates  by  grade  and  step 


$13,463 
15,001 
16,520 
18,543 
20,747 
23.125 
25.696 
28.459 
31.435 
34.619 
38.033 
45,585 
54,206 
64,056 
75,348 


$13,882 
15.399 
17.037 
19.122 
21.396 
23.848 
26,499 
29.348 
32.418 
35.701 
39,222 
47,009 
55,899 
66,057 
77.703  I 


$14,303 
15,568 
17,553 
19,701 
22,045 
24.570 
27,301 
30,237 
33,400 
36,784 
40,410 
48,433 
57.593 
68,059 
80,058 


$14,550 
16,026 
18.070 
20^80 
22,694 
25,293 
28,104 
31,125 
34,383 
37,866 
41,598 
49.858 
59,287 
70,060 
82,413 


$14,962 
16,483 
18,587 
20,860 
23.342 
26.015 
28,907 
32,014 
35,365 
38,948 
42.787 
51,282 
60,980 
72,062 
84.768 


8 


$15,380 
16,941 
19,103 
21,439 
23,991 
26.738 
29.709 
32.903 
36.348 
40.031 
43.975 
52.707 
62,674 
74,063 
87.123 


9 


$15,399 
17,398 
19,620 
22,018 
24,640 
27,461 
30,512 
33  792 
37,330 
41  113 
45.164 
54,131 
64.368 
76.064 
89,478 


10 


$15,786 
17,856 
20,137 
22.597 
25,289 
28.183 
31,315 
34,681 
38313 
42.195 
46.352 
55,555 
66.061 
78.066 
91.833 


^'^'^-?LI^'-^  ^^-  95-LA-lNCORPORATING  THE  2.00%  GENERAL  SCHEDULE  INCREASE  AND  A  LOCALITY  Paymfnt  of 

Lpf  r.^°MW  '  '■°f '"^  ^J"'  '^"''^  ""'  '-^^  ANGELES-REVERSIDE-ORANGE  (^^    CA  (InSSdi^ 

BAR^A  COUNTY  AND  ALL  OF  EDWARDS  AlR  FORCE  BASE)  (NET  INCREASE:  3.64%  FOR  SANTA  BARbZ  CO  "eJwARI^ 

[Effective  January  1995] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1 ...; 

i... 

$13,038 
14.659 
15.996 
17,957 
20.089 
22.393 
24.883 
27.568 
30,440 
33.522 
36.829 
44.142 
52.490 
62.(^8 

$13,473 
15,008 
16,529 
18,555 
20.760 
23,139 
25.712 
28.477 
31,455 
34,640 
38,057 
45.613 
54,239 
64,096 

$13,906 
15,494 
17.063 
19,153 
21,430 
23,886 
26,541 
29,395 
32,469 
35,758 
39,284 
47.084 
55.989 
66.163 

$14..^^q 

15.906 
17.597 
19.751 
22.100 
24,632 
27,370 
30,313 
33,484 
36,876 
40.512 
48,555 
57,738 
68,230 

$14,774 
16.081 
18.13f 
20.349 
22,770 
25,378 
28.200 
31,231 
34,499 
37,994 
41,739 
50.027 
59.488 
70,297 

$15,028 
16.553 
18.664 
20.947 
23.440 
26,125 
29.029 
32,149 
35.514 
39.111 
42.967 
51.498 
61.237 
72.365 

515,454 
17.026 
19.198 
21.546 
24.110 
26,871 
29.858 
33,068 
36.529 
40.229 
44,194 
52.969 
62,986 
74,432 

$15,886 
17.498 
19.732 
22.144 
24.780 
27,617 
30.687 
33,986 
37,544 
41,347 
45,422 
54,440 
64.736 
76.499 

515,906 
17,971 
20,266 
22,742 
25,450 
28,364 
31,516 
34.904 
38,558 
42,465 
46,649 
55,912 
66.485 
78.567 



GS-2 

516,305 

GS-3 

18.443 

GS-^ 

GS-5 

20,799 
23,340 

GS-6 

26,120 

GS-7 

29,110 

G&-8 

32.345 

GS-9 

\"' 

35.822 

GS-10 

39.573 

GS-11 

1 

43.583 

GS-12 

•f" 

47.877 

GS-13  „ _ 

GS-14  _ 

57.383 
68.235 
80.634 
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Salary  Table  No.  95-LA— Incorporating  the  2.00%  General  Schedule  Increase  and  a  Locality  Payment  of 
7.39%  for  the  locality  Pay  Areas  of  Los  Angeles-Reverside-Orange  County,  CA  (Including  Santa  Bar- 
bara County  and  All  of  Edwards  Air  Force  Base)  (Net  Increase:  3.64%  for  Santa  Barbara  Co./Edwards 
AFB)— Continued 

[Effective  January  1995] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-15 

72.962 

75.394 

77.827 

80.259 

82,691 

85.124 

87.556 

89,989 

92.421 

94.853 

'^ w'  otll^A  ^^*^"'®  e^Vtoyees  in  ttie  Los  Angeles-Riverside-Orange  County.  CA,  IGA  area  are  entitled  to  higher  rates  of  pay  under  sal- 

Salary  Table  No.  95-MFL— Incorporating  the  2.00%  General  Schedule  Increase  and  a  Locality  Payment  of 

5.39%  FOR  THE  LOCALITY  PAY  AREA  OF  MlAMI-FORT  LAUDERDALE,  FL  (NET  INCREASE:  4.28%) 

[Effective  January  1995] 


GS-1  .. 

GS-2.. 

GS-3.. 

GS^.. 

GS-5.. 

GS-6.. 

GS-7.. 

GS-8.. 

G&-9  .. 

GS-10 

GS-11 

GS-12 

GS-13. 

GS-14. 

GS-15 


Annual  rates  by  grade  and  step 


1 


$12,795 
14.386 
15,698 
17,622 
19.715 
21,976 
24.420 
27,045 
29.873 
32.897 
36.144 
43.320 
51.513 
60.873 
71,603 


$13,222 
14,728 
16,222 
18,209 
20.373 
22.708 
25,234 
27,946 
30,869 
33.995 
37.348 
44,763 
53,229 
62,902 
73,990 


$13,647 
15.206 
16.745 
18,796 
21,031 
23,441 
26,047 
28,847 
31,865 
35,092 
38,553 
46,207 
54,946 
64.931 
76,377 


•^v 


$14,072 
15,609 
17,269 
19,383 
21,688 
24.173 
26,861 
29,748 
32.861 
36,189 
39,757 
47,651 
56,663 
66,960 
78,764 


$14,499 
15,781 
17.793 
19,970 
22,346 
24,906 
27.674 
30.650 
33,857 
37.286 
40.962 
49,095 
58.380 
68.988 
81,151 


$14,748 
16.245 
18.317 
20.557 
23.003 
25.638 
28,488 
31.551 
34,852 
38,383 
42.167 
50.539 
60,097 
71,017 
83,538 


$15,167 
16.709 
18,841 
21.144 
23,661 
26,371 
29,302 
32,452 
35,848 
39,480 
43.371 
51,983 
61.813 
73.046 
85.926 


8 


$15,590 
17.172 
19,364 
21 ,731 
24,319 
27,103 
30,115 
33,353 
36,844 
40,577 
44,576 
53,426 
63,530 
75,075 
88,313 


$15,609 
17.636 
19,888 
22,318 
24,976 
27,836 
30.929 
34.254 
37,840 
41,674 
45,780 
54.870 
65.247 
77,103 
90.700 


10 


$16,001 
18,100 
20,412 
22,905 
25.634 
28,568 
31 ,742 
35,155 
38.836 
42.771 
46.965 
56.314 
66,964 
79,132 
93.087 


Salary  Table  No.  95-NY— Incorporating  the  2.00%  General  Schedule  Increase  and  a  Locality  Payment  of 

7.30%  FOR  THE  locality  PAY  AREA  OF  NEW  YORK-NORTHERN  NEW  JERSEY-LONG  ISLAND,  NY-JN-CT-PA 

[Effective  January  1995] 


GS-1  

GS-2 

GS-3  .^.. 

GS-4 

GS-5 

GS-6 

GS-7 

GS-8 

GS-9 

GS-10  .... 
GS-11  .... 
GS-12  .... 
GS-13 .... 
GS-14  .... 
GS-15 .... 


Annual  rates  by  grade  and  step 


1 


$13,027 
14,646 
15,982 
17,942 
20,073 
22.374 
24.862 
27,535 
30,414 
33.494 
36.799 
44,105 
52,446 
61,976 
72,901 


$13,462 
14.996 
16,516 
18,539 
20,742 
23,120 
25,691 
28,453 
31,428 
34,611 
38,025 
45.575 
54,194 
64.042 
75.331 


$13,894 
15.481 
17.049 
19.137 
21,412 
23,866 
26.519 
29,370 
32,442 
35,728 
39,251 
47,045 
55,942 
66,108 
77,761 


$14,327 
15,892 
17,582 
19,735 
22,081 
24,61 1 
27.348 
30.288 
33.456 
36,845 
40,478 
48.515 
57.690 
68,173 
80.192 


$14,761 
16,067 
18.115 
20.332 
22,751 
25,357 
28,176 
31,205 
34,470 
37,962 
41,704 
49,985 
59,438 
70,239 
82,622 


NOTE:  General  Schedule  empJoyees  in  the  New  York-Northern  New  Jersev-Lona 
rates  of  pay  under  salary  table  95-IGA. 


6 


$15,016 
16,539 
18,649 
20,930 
23,420 
26,103 
29,004 
32,122 
35.484 
39,079 
42,931 
51,455 
61,186 
72,304 
85,062 


$15,442 
17,011 
19,182 
21,528 
24,090 
26,849 
29,833 
33,040 
36,498 
40.196 
44,157 
52.925 
62.934 
74,370 
87.483 


8 


$15,873 
17.483 
19.715 
22.125 
24,759 
27.594 
30,661 
33,957 
37,512 
41.313 
45,384 
54,395 
64.682 
76.435 
89,913 


$15,892 
17,956 
20,249 
22,723 
25,429 
28.340 
31.489 
34,875 
38,526 
42,430 
46,610 
55,865 
66,429 
78,501 
92,343 


10 


$16,291 
18,428 
20,782 
23,321 
26,099 
29,086 
32.318 
35.792 
39.540 
43.547 
47,836 
57,335 
68,177 
80.566 
94,774 


Island,  NY-NJ-CT-PA  locality  pay  area  are  entitled  to  higher 
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I [Effective  January  1995] 


GS-1  .. 

GS-2.. 

GS-3.. 

GS-4.. 

GS-5.. 

GS-6.. 

GS-7.. 

GS-8.. 

GS-9 

GS-10 

GS-11  . 

GS-12  . 

GS-13. 

GS-14. 

GS-15  . 


1 


S12,901 
14,504 
15,827 
17,768 
19,878 
22,157 
24,622 
27.268 
30,119 
33,169 
36,442 
43,677 
51,938 
61,376 
72,194 


S13,331 
14,850 
16,356 
18,360 
20,541 
22,896 
25,442 
28.177 
31,124 
34,275 
37,656 
45.133 
53,669 
63.421 
74,601 


$13,760 
15,331 
16.884 
18,951 
21,204 
23,634 
26,262 
29.085 
32.128 
35,381 
38,871 
46,589 
55,400 
65,467 
77,008 


Annual  rates  by  grade  and  step 


S14,188 

$14,618 

$14,870 

15,738 

15,911 

16,379 

17,412 

17,940 

18.468 

19,543 

20,135 

20.727 

21,867 

22,530 

23.193 

24,373 

25,1 1 1 

25.850 

27,082 

27,903 

28.723 

29,994 

30,903 

31,811 

33,132 

34.136 

35,140 

36,488 

37,594 

38,700 

40,086 

41,300 

42,515 

48,044 

49,500 

50.956 

57.131 

58,862 

60.593 

67,512 

69.558 

71.603 

79,414 

81,821 

84,228 

$15,292 
16,846 
18,996 
21,319 
23.856 
26.588 
29.543 
32,720 
36,144 
39,806 
43,729 
52.412 
62.324 
73.649 
86,635 


8 


$15,719 
17,314 
19,524 
21,911 
24,519 
27,327 
30,364 
33,628 
37,148 
40.912 
44,944 
53.867 
64,055 
75.694 
89.042 


$15,738 
17,782 
20,052 
22,503 
25,183 
28,065 
31,184 
34.537 
38.153 
42,018 
46,158 
55,323 
65,786 
77,740 
91,448 


10 


Saury  Table  No.  95-POR- 

,4.71%  FOR  THE 


$16,133 
18.249 
20,580 
23,095 
25,846 
28,804 
32,004 
35.445 
39,157 
43.125 
47.373 
56,779 
67.517 
79,785 
93.855 


-INCORPORATING  THE  2.00%  GENERAL  SCHEDULE  INCREASE  AND  A  LOCALITY  Paymfmt  op 
LOCALITY  PAY  AREA  OF  PORTLAND-SalEM.  OR-WA  (NET  INCREASE   ^^/IJ^     ^''"'"  °' 
[Effective  January  1995] 


GS-1  .. 

GS-2.. 

GS-3.. 

GS-4.. 

GS-5.. 

GS-6.. 

GS-7.. 

GS-8.. 

GS-9  .. 

GS-10 

GS-11  , 

GS-12. 

GS-13. 

GS-14. 

GS-15. 


1 


$12,713 
14,293 
15,597 
17,509 
19,588 
21.834 
24,262 
26,871 
29,680 
32,685 
35,910 
43,040 
51.180 
60,480 
71.141 


Aofhja  rates  U  grade  and  step 


$13,137 

14,633 

16.117 

18.092 

20,241 

22,562 

25,071 

27,766 

30,670 

33,775 

37,107 

44,475 

52,886 

62,496 

73,513 


$13,559 
15,108 
16,637 
18,675 
20,895 
23,290 
25.879 
28,661 
31.659 
34.865 
38,304 
45.909 
54.592 
64,512 
75,884 


$13,981 

15,509 

17,158 

19,258 

21,548 

24,017 

26.687 

29,556 

32.649 

35.955 

39.501 

47,344 

56,297 

66,527 

78,256 


$14,405 

15,679 

17.678 

19,841 

22,202 

24.745 

27,496 

30,452 

33,638 

37,045 

40,698 

48,778 

58.003 

68.543 

80,628 


$14,653 
16,140 
18,199 
20,425 
22,855 
25,473 
28,304 
31,347 
34,628 
38,135 
41,894 
50.213 
59,709 
70.559 
82,999 


SI  5,069 
16.601 
18,719 
21,008 
23,508 
26,201 
29,113 
32.242 
35.617 
39.225 
43.091 
51.647 
61.415 
72,575 
85.371 


8 


$15,490 
17,061 
19,239 
21,591 
24,162 
26,928 
29,921 
33.138 
36,607 
40,315 
44.288 
53.082 
63.120 
74,590 
87,743 


Salary  Table  No.  95-RCH 

4.00%  for  THE 


$15,509 
17,522 
19.760 
22.174 
24,815 
27.656 
30,729 
34.033 
37.596 
41,405 
45,485 
54,516 
64,826 
76,606 
90,114 


10 


$15,898 
17,983 
20,280 
22,758 
25,469 
28,384 
31,538 
34,928 
38,586 
42.496 
46,682 
55,951 
66,532 
78,622 
92,486 


I--INCORPORATING  THE  2.00%  GENERAL  SCHEDULE  INCREASE  AND  A  LOCALITY  PAYMENT  OF 
LOCALITY  PAY  AREA  OF  RiCHMOND-PETERSBURG.  VA  (NET  INCREASE:  2.90%) 
(Effective  January  1995] 


GS-1  .. 

GS-2.. 

GS-3.. 

GS-^.. 

GS-5.. 

GS-€.. 

GS-7.. 

GS-8.. 

GS-9.. 

GS-10 

GS-11 

GS-12. 

GS-13. 

GS-14. 

GS-15. 


1 


$12,627 

14,1% 

15,491 

17.390 

19,455 

21,686 

24,098 

26,688 

29,479 

•32,464 

35,667 

42,748 

50.833 

60,070 

70,659 


SI  3.048 

14,534 

16.008 

17,969 

20.104 

22.409 

24,901 

27,578 

30,462 

33.546 

36.856 

44.173 

52,527 

62,072 

73.014 


$13,467 

15,005 

16,525 

18,548 

20,753 

23.132 

25,704 

28,467 

31.444 

34.629 

38,044 

45,598 

54,221 

64,074 

75,370 


Annual  rates  by  grade  and  step 


$13,886 
15,403 
17,041 
19.128 
21,402 
23,854 
26,506 
29,356 
32,427 
35,712 
39,233 
47.023 
55.916 
66.076 
77.725 


$14,307 

15.573 

17,558 

19,707 

22,051 

24,577 

27,309 

30,245 

33,410 

36,794 

40,422 

48,447 

57,610 

68.078 

80,081 


$14,554 

$14,967 

16,031 

16,488 

18,075 

18.592 

20,286 

20.866 

22,700 

23.349 

25,300 

26.023 

28,112 

28.915 

31,134 

32,024 

34.393 

35.376 

37,877 

38.959 

41,610 

42.799 

49,872 

51,297 

59,304 

60,998 

70.080 

72,082 

82,437 

84.792 

8 


$15,385 
16.946 
19,109 
21,445 
23,998 
26,746 
29,718 
32,913 
36,358 
40.042 
43.988 
52.722 
62,692 
74,084 
87,148 


$15,403 
17.403 
19.626 
22,024 
24.647 
27,468 
30,521 
33,802 
37,341 
41,125 
45,177 
54,147 
64.386 
76.086 
89.503 


10 


$15,790 
17.861 
20,143 
22,603 
25.2% 
28.191 
31.324 
34,691 
38,324 
42,207 
46,365 
55.571 
66.081 
78.088 
91.859 


7344 
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Salary  Table  No.  95-SAC— Incorporating  the  2.00%  General  Schedule  Increase  and  a  Locality  Payment  of 
5.27%  for  the  Locality  Pay  Area  of  Sacramento- Yolo,  CA  (Net  Increase:  3.55%) 

[Effective  January  1995] 


GS-1  . 

GS-2. 

GS-3. 

GS-4.. 

GS-5.. 

GS-6. 

GS-7., 

GS-8.. 

GS-9.. 

GS-10 

GS-11 

GS-12 

GS-13 

GS-14 

GS-1 5 


Annual  rates  t>y  grade  and  step 


1 


$12,781 
14.369 
15,680 
17,602 
19,693 
21,951 
24,392 
27,014 
29.839 
32.860 
36.102 
43.270 
51.454 
60.804 
71.521 


$13;207 
14.71(1 
16.203 
18.189 
20.3^ 
22.683 
25.205 
27,914 
30.834 
33.956 
37,306 
44.712 
53,169 
62,830 
73.906 


$13,631 
15,188 
16,726 
18,775 
21.007 
23,414 
26,017 
28,815 
31.828 
35,052 
38.509 
46.155 
54,884 
64.857 
76.290 


$14,056 
15.592 
17.250 
19.361 
21,664 
24,146 
26,830 
29.715 
32.823 
36.148 
39.712 
47.597 
56.598 
66.883 
78.675 


$14,482 
15.763 
17.773 
19.948 
22.320 
24.877 
27.643 
30.615 
33.818 
37243 
40.915 
49.039 
58.313 
68.910 
81.059 


$14,731 
16.226 
18,296 
20.534 
22,977 
25,609 
28,456 
31,515 
34,813 
38.339 
42.119 
50.481 
60.028 
70.936 
83.443 


315,149 
16.690 
18,819 
21.120 
23,634 
26,341 
29,268 
32.415 
35,808 
39,435 
43,322 
51,923 
61,743 
72,963 
85.828 


8 


$15,573 
17.153 
19,342 
21,707 
24,291 
27,072 
30,081 
33,315 
36,802 
40,531 
44,525 
53.366 
63.458 
74,989 
88.212 


SI  5.592 
17.616 
19.866 
22,293 
24.948 
27.804 
30,894 
34.215 
37.797 
41,627 
45.728 
54.808 
65.173 
77.016 
90.596 


10 


$15,983 
18,079 
20,389 
22,879 
25.605 
28,536 
31,706 
35,115 
38,792 
42,723 
46,931 
56,250 
66,888 
79,042 
92.981 


Salary  Table  No.  95-STL— Incorporating  the  2.00%  General  Schedule  Increase  and  a  Locality  Payment  of 
4.28%  for  the  Locality  Pay  Area  of  St.  Louis,  MOIL  (Net  Increase:  3.18%) 

(Effective  January  1995] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1 _. 

GS-2 

GS-3 

GS-4 

GS-5 

GS-6 „.. 

GS-7 

GS-8 

GS-9 

GS-10 „. 

GS-11  

GS-12 

GS-13  

GS-14 _. 

GS-1 5 

$12,661 
14^34 
15.533 
17.437 
19.508 
21.744 
24,163 
26.760 
29..'i58 
32.551 
35,763 
42.863 
50.970 
60.232 
70.849 

$13,083 
14.573 
16.051 
18.017 
20.158 
22.469 
24.968 
27,65? 
30.544 
33,637 
36.955 
44.292 
52.669 
62.240 
73.211 

$13,503 
15.046 
16.569 
18.598 
20.809 
23.194 
25.773 
28.544 
31.529 
34.722 
38.147 
45.721 
54.367 
64^47 
75.573 

$13,923 
15.445 
17.087 
19.179 
21.460 
23.919 
26,578 
29.435 
32.515 
35.A0R 
39.339 
47.149 
56.066 
66.254 
77.935 

$14,346 
15.615 
17.606 
19.760 
22.110 
24.643 

27;m« 

30.327 
33.500 
36.893 
40.531 
48.578 
57.765 
66.262 
80.297 

$14,593 
16.074 
18.124 
20.341 
22.761 
25.368 
28.188 
31.218 
34.485 
37,979 
41.722 
50.006 
59.464 
70.269 
82.659 

$15,007 
16.533 
18.642 
20.922 
23.412 
26.093 
28.993 
32.110 
35.471 
39.064 
42.914 
51.435 
61.162 
72.276 
85.021 

$15,426 
16.991 
19.160 
21,503 
24.063 
26.818 
29.798 
33.001 
36.456 
40.150 
44.106 
52,864 
62.861 
74.284 
87,382 

$15,445 
17.450 
19,679 
22,083 
24.713 
27.542 
30.603 
33.893 
37.442 
41.235 
45.298 
54.292 
64.560 
76.291 
89.744 

$15.R33 
17.909 
20.197 
22.664 
25.364 
28.267 
31.408 
34.785 
38.427 
42.321 
46.490 
55,721 
66258 
78.299 
92,106 

Salary  Table  No.  95-SD— Incorporating  the  2.00%  General  Schedule  Increase  and  a  Locality  Payment  of 
6.14%  for  the  Locality  Pay  Area  of  San  Diego.  CA  (Net  Increase:  4.22%) 

(Effective  January  199^ 


GS-1  „ 

GS-2.. 

GS-3.. 

GS^.. 

GS-5.. 

GS-6.. 

GS-7.. 

G&-8.. 

GS-9.. 

GS-10 

GS-14 

GS-12 

GS-13 

GS-14 

GS-1 5 


Annual  rates  by  grade  and  step 


1 


$12,886 
14.488 
15.810 
17.748 
19.856 
22A2S. 
24,594 
27238 
30.085 
33.132 
36.401 
43.628 
51379 
61306 
72.113 


$13,316 
14.833 
16.337 
18.339 
20.518 
22.870 
25.413 
28.145 
31.088 
34237 
37.614 
45.082 
53.608 
63.350 
74.517 


$13,744 
15.314 
16.865 
18.930 
21,180 
23,608 
26233 
29,053 
32.091 
35.341 
38.827 
46.536 
55.337 
65.393 
76.921 


$14,172 
15.720 
17392 
19.521 
21.843 
24345 
27,052 
29.960 
33.094 
36.446 
40.040 
47.990 
57.066 
67.436 
79.325 


$14,602 
15.893 
17.920 
20.112 
22.505 
25.083 
27.871 
30.868 
34.097 
37.551 
41253 
49.444 
58.795 
69.479 
81.729 


$14,853 
16.360 
18.447 
20.704 
23.167 
25,821 
28,691 
31,775 
35,100 
38,656 
42,467 

60.524 
71.522 
84.133 


$15275 
16.827 
18.975 
21295 
23,829 
26.556 
29.510 
32.683 
36,104 
39,761 
43.680 
52.352 
62253 
73.566 
86.537 


8 


$15,701 
17294 
19.502 
21.886 
24.492 
27296 
30.330 
33.590 
37.107 
40.866 
44.893 
53.807 
63.982 
75.609 
88.941 


$15,720 
17,761 
20,030 
22.477 
25,154 
28,034 
31.149 
34.498 
38,110 
41.971 
46,106 
55,261 
65,711 
77,652 
91.345 


10 


$16,115 
18228 
20.557 
23.068 
25316 
28,771 
31.968 
35.405 
39.113 
43.076 
47319 
56,715 
67,440 
79,695 
93,749 
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Salary  TABLE  NO.  95pSF-lNCORPORATiNG  the  2.00%  General  Schedule  Increase 
8.14%  FOR  the  locality  pay  Area  of  San  Francisco-Oakland-San  jose  CA 

[Effective  January  1995] 


AND  A  Locality  Payment  of 
(Net  Increase:  2.13%) 


GS-1  .. 

GS-2.. 

GS-3.. 

GS^.. 

GS-5.. 

G&-6.. 

GS-7.. 

GS-8.. 

GS-9.. 

GS-10 

GS-11 

GS-12. 

GS-13. 

GS-14. 

GS-15. 


1 


$13,129 

14,761 

16,107 

18,082 

20,230 

22,549 

25,057 

27,751 

30,652 

33.756 

37.087 

44.450 

52,857 

62,462 

73,471 


313,567 
15,113 
16,645 
18,684 
20.905 
23,301 
25.892 
28,675 
31,674 
34,882 
38,323 
45,931 
54,618 
64,543 
75.921 


314,003 
15,602 
17.182 
19,287 
21,579 
24,052 
26,727 
29,600 
32,696 
36,007 
39,559 
47,413 
56,380 
66,625 
78,370 


Annual  rates  by  grade  and  step 


$14,439 
16,017 
17,720 
19,889 
22254 
24,804 
27.562 
30,525 
33.718 
37,133 
40,795 
48,894 
58,141 
68,707 
80,820 


314,877 
16,193 
18257 
20,491 
22,929 
25,556 
28,396 
31,449 
34,740 
38259 
42,031 
50,376 
59,903 
70,788 
83269 


315,133 
16,669 
18,795 
21,094 
23,604 
26,307 
29,231 
32,374 
35,762 
39.385 
43,267 
51,857 
61,665 
72,870 
85,718 


315,562 
17,145 
19,332 
21,696 
24279 
27.059 
30.066 
33,298 
36,784 
40,510 
44,503 
53,339 
63,426 
74,952 
88,168 


8 


315,997 
17,620 
19,870 
22298 
24,953 
27.810 
30,901 
34,223 
37,806 
41,636 
45.739 
54.820 
65.188 
77,034 
90,617 


$16,017 
18,096 
20,407 
22,901 
25.628 
28.562 
31,736 
35,148 
38,828 
42.762 
46,975 
56.302 
66,949 
79,115 
93,066 


10 


316.419 
18,572 
20,945 
23,503 
26.303 
29314 
32.571 
36,072 
39,850 
43,888 
48211 
57.784 
68.711 
81.197 
95.516 


SA^RV  ^*^iV:°<,„«?;;ff^;^~,^°"p^^^^^^^^^  INCREASE  AND  A  LOCAL.TV  PavmeNT  OP 

^  o     un   iMt  LUOALITY  KAY  area  OF  SEATTLE-TaCOMA-BREMERTON,  WA  (NET  INCREASE:  3.88%) 

[Effective  January  1995] 


GS-1  .. 

GS-2.. 

GS-3.. 

GS-4.. 

GS-5.. 

GS-6.. 

GS-7.. 

GS-8.. 

GS-9.. 

GS-10 

GS-11 

GS-12 

GS-13 

GS-14. 

GS-15. 


1 


312.850 
14,447 
15,765 
17,698 
19,799 
22,070 
24,524 
27,161 
30,000 
33,038 
36,298 
43,504 
51,732 
61,133 
71,909 


313,279 
14,791 
16,291 
18.287 
20,460 
22,805 
25,341 
28,066 
31,001 
34,140 
37,508 
44,954 
53,457 
63,171 
74,306 


313,705 
15,271 
16317 
18,877 
21,120 
23,541 
26,158 
28,971 
32,001 
35242 
38,717 
46,404 
55,181 
65,208 
76,703 


Annual  rates  by  grade  and  step 


314,132 
15,676 
17,343 
19,466 
21,781 
24,277 
26,975 
29,875 
33,001 
36,343 
39,927 
47,854 
56,905 
67245 
79,101 


314,560 
15,848 
17,869 
20,056 
22.441 
25.012 
27,793 
30,780 
34,001 
37,445 
41,137 
49,305 
58,629 
69283 
81,498 


314,811 
16,314 
18.395 
20,645 
23,102 
25,748 
28,610 
31.685 
35,001 
38,547 
42,347 
50,755 
60,353 
71,320 
83,895 


315.231 
16,780 
18.921 
21,235 
23,762 
26,483 
29,427 
32,590 
36,001 
39.649 
43.556 
52,205 
62,077 
73,358 
86292 


8 


315,657 
17246 
19,447 
21,824 
24,423 
27,219 
30,244 
33,495 
37,002 
40,751 
44,766 
53,655 
63.801 
75,395 
88,690 


-0 


315,676 

316,070 

17,711 

■>8,177 

19,973 

20,499 

22,414 

23.003 

25,083 

25,743 

27,954 

28,690 

31,061 

31,878 

34,400 

35.305 

38,002 

39.002 

41.852 

42.954 

45.976 

47,186 

55,105 

56,555 

65,526 

67.250 

77,433 

79,470 

91,087 

93,484 

^'''"5%'8%io?TH?[^'^A^'p°;;Z'o^^^  %'''^''  ^'^'^''^  '^^"^^^^  ^^D  ^  LOCALITY  PAYMENT  OP 

o.'tO/o  FOR  THE  LOCALITY  PAY  AREA  OF  WASHINGTON-BALTIMORE,  DC-MD-VA-WV  (NET  INCREASE:  3.22%) 

(Effective  January  1995] 


GS-1  ., 

GS-2.. 

GS-3.. 

GS-4.. 

GS-5.. 

GS-6.. 

GS-7.. 

GS-8.. 

GS-9.. 

GS-10 

GS-11 

GS-12, 

GS-13, 

GS-14. 

GS-15. 


1 


512,806 
14,398 
15,711 
17,637 
19,732 
21,995 
24,441 
27.068 
29.898 
32.926 
36.174 
43.356 
51.557 
60.925 
71.664 


313.234 
14.741 
16.235 
18.225 
20.390 
22.728 
25.255 
27.970 
30.895 
34,024 
37,380 
44,802 
53,275 
62,956 
74,053 


313,659 
15219 
16,760 
18,812 
21,049 
23,461 
26,069 
28,872 
31,892 
35,122 
38,586 
46247 
54,993 
64,986 
76,442 


Annual  rates  by  grade  and  step 


$14,084 
15,623 
17284 
19,400 
21,707 
24,194 
26,884 
29,774 
32,889 
36,220 
39,791 
47,692 
56,711 
67.017 
78.832 


314,511 

15,795 

17,808 

19,987 

22,365 

24,927 

27,698 

30,676 

33,885 

37318 

40,997 

49,137 

58,430 

69,047 

81,221 


314,761 
16,259 
18,332 
20,575 
23,023 
25,660 
28,512 
31,578 
34,882 
38,416 
42203 
50,582 
60,148 
71,078 
83310 


315,180 
16,723 
18,857 
21,162 
23,681 
26,393 
29,327 
32,479 
35,879 
39,514 
43,408 
52,027 
61,866 
73,108 
85,999 


8 


315,604 
17,187 
19,381 
21,750 
24,340 
27,126 
30,141 
33,381 
36,876 
40,612 
44,614 
53,472 
63,584 
75,139 
88,388 


315,623 
17,651 
19.905 
22,337 
24.998 
27,859 
30,955 
34283 
37373 
41,710 
45319 
54,917 
65,303 
77,169 
90,777 


10 


316.015 
18,115 
20.429 
22,925 
25,656 
28.592 
31,770 
35.185 
38,869 
42,808 
47,025 
56,362 
67,021 
79,200 
93.166 
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Saury  Table  No.  95-RUS— Incorporating  the  2.00%  General  Schedule  Increase  and  a  Locality  Payment  of 
3.74%  for  the  Locality  Pay  Area  6f  Rest  of  U.S.  (Net  Increase:  2.64%) 

(Effective  January  1995] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1 

GS-2 

GS^ 

GS-4 _ 

GS-5 

GS-6 

GS-7 

GS-8 _ 

GS-9 -.. 

GS-10 

GS-11 

GS-12 

GS-13 

GS-14 „_... 

GS-15 

$12,595 
14.161 
15.452 
17.346 
19.407 
21.63? 
24.038 
26.622 
29.405 
32.382 
35,578 
42,641 
50,706 
50,920 
70.482 

$13,015 
14,498 
15,968 
17,924 
20.054 
22.353 
24.838 
27.509 
30,385 
33,462 
36,763 
44.063 
52.396 
61,917 
72,832 

$13,433 
14,968 
16,483 
18,502 
20,701 
23,074 
25,639 
28,396 
31,366 
34,542 
37.949 
45.484 
54.086 
63.914 
75.181 

$13,851 
15.365 
16,999 
19.080 
21.349 
23.795 
26.440 
29.283 
32.346 
35.622 
39.136 
46.905 
55.776 
65.911 
77.531 

$14,272 
15,534 
17.514 
19,658 
21.996 
24.516 
27.241 
30,170 
33,326 
36,702 
40.321 
48.326 
57.466 
67.908 
79.881 

$14,517 
15,990 
18,030 
20,236 
22,643 
25,237 
28,042 
31,057 
34,307 
37.782 
41.506 
49.747 
59.156 
69.905 
82,231 

$14,929 
16,447 
18.546 
20.813 
23.291 
25.958 
28,843 
31,944 
35.287 
38,862 
42,692 
51.169 
60.846 
71.902 
84,580 

$15,346 
16,903 
19,061 
21,391 
23,938 
26.679 
29.644 
32.831 
36,268 
39.942 
43.878 
52.590 
62.536 
73.899 
86.930 

$15,365 
17.360 
19.577 
21.969 
24.585 
27.400 
30,445 
33.718 
37248 
41,022 
45.064 
54.011 
64.225 
75.896 
89.280 

$15,751 
17.816 
20,092 
22,547 
25,233 
28.121 
31.245 
34,605 
38.228 
42,102 
46,249 
55,432 
65,915 
77.893 
91,629 

1995  Salary  Table — Interim  Geographic  Adjustments 

The  adjusted  rates  of  pay  in  Salary  Table  No.  95-4GA  are  authorized  by  section  302  of  FEPCA  and  Executive 
Order  12944.  They  reflect  an  adjustment  of  8  percent  in  all  rates  of  basic  pay  in  the  1995  General  Schedule.  Regulations 
for  administering  interim  geographic  adjustments  are  found  in  5  CFR  part  531,  subpart  A. 

The  adjusted  rates  of  pay  in  Salary  Table  No.  95-IGA  are  apphcable  only  to  General  Schedule  employees  in  the 
following  two  Consolidated  Metropolitan  Statistical  Areas  (CMSA's):  New  York-Northern  New  Jersey-Long  Island,  NY- 
NJ-CT-FA  and  Los  Angeles-Riverside-Orange  County,  CA.  Executive  Order  12944  terminates  IGA's  for  the  San  Francisco- 
Oakland-San  Jose,  CA  CMSA  because  the  locaUty  payment  in  the  San  Francisco  CMSA  (8.14  percent)  now  exceeds 
the  IGA  (8.0  percent).  These  adjusted  rates  are  considered  basic  pay  for  the  same  purposes  as  General  Schedule  locality 
rates  of  pay. 

Salary  TABLE  No.  95-IGA— Incorporating  the  2.00%  General  Schedule  increase  and  the  8%  Interim 

Geographic  Adjustments 

[Effective  January  1995] 


GS-1  .. 
GS-2 .. 

GS-3.. 

GS-4.. 

GS-5.. 

GS-6... 

GS-7 ... 

GS-8.. 

GS-9.. 

GS-10 

GS-11 

GS-12 

GS-13 

GS-14. 

GS-15. 


Annual  rates  t)y  grade  and  step 


1 


$13,112 
14.742 
16.087 
18,059 
20,204 
22,520 
25.025 
27.715 
30,613 
33,712 
37,039 
44,392 
52.788 
62.381 
73.376 


$13,550 
15,093 
16.623 
18.660 
20,877 
23,271 
25,858 
28,638 
31,633 
34,836 
38  273 
45,872 
54,548 
64,460 
75,822 


$13,985 
15,582 
17.160 
19.262 
21.551 
24.021 
26,692 
29.562 
32.654 
35.961 
39.507 
47.352 
56.307 
66.539 
78,269 


$14,420 
15.996 
17.897 
19.863 
22,225 
24.772 
27.526 
30,485 
33,674 
37,085 
40.742 
48.831 
58,066 
68,618 
80,715 


$14,858 
16,172 
18.234 
20,465 
22,899 
25.523 
28.360 
31.409 
34.695 
38.209 
41.976 
50.311 
59.826 
70.697 
83.161 


$15,114 
16.647 
18.770 
21.066 
23.573 
26.273 
29,193 
32,332 
35,716 
39,334 
43,21 1 
51,790 
61,585 
72,776 
85.607 


$15,542 
17,122 
19,307 
21,668 
24.247 
27.024 
30,027 
33.255 
36.736 
40.458 
44.445 
53.270 
63.344 
74.855 
88.053 


8 


$15,976 
17,598 
19.844 
22,270 
24,921 
27.774 
30,861 
34,179 
37,757 
41,582 
45,680 
54,750 
65,103 
76,934 
90,500 


$15,996 
18,073 
20,381 
22,871 
25,595 
28.525 
31,695 
35.102 
38.777 
42,706 
46.914 
56,229 
66,863 
79,013 
92,946 


10 


$16,398 
18,548 
20,917 
23,473 
26.269 
29,276 
32,529 
36,026 
39.798 
43,831 
48,149 
57,709 
68.622 
81,092 
95,392 


/--^'SI^^T!!?.**?*?^  ^^®*  °'  P^y  ^^^^  ^PP')!  °"'y  *°  General  Schedule  employees  in  the  New  York-Northern  New  Jersey-Lonq  Island  NY-NJ- 
CT-PA  CMSA  and  the  Los  Angeles-RiverskJe-Orange  County,  CA  CMSA. 

1995  Salary  Tables— Law  Enforcement  Oilicers 

Law  enforcement  officers  (LEO's)  are  entitled  to  the  greatest  of  (1)  the  applicable  special  salary  rate  under  5  U.S.C. 
5305;  (2)  the  applicable  special  law  enforcement  adjusted  rate  of  pay;  or  (3)  the  applicable  locality  rate  of  pay. 

Special  pay  adjustments  for  LEO's  with  duty  stations  in  selected  locations  are  authorized  by  section  404  of  the 
Federal  Employees  Pay  Comparability  Act  of  1990  (FEPCA).  as  incorporated  in  section  529  of  PubUc  Law  101-509. 
These  adjustments  provide  LEO's  with  the  greatest  pay  entitlement  in  five  metropolitan  areas  in  which  the  adjustment 
ranges  bom  8  to  16  percent.  (See  Salary  Tables  Nos.  95-BOS  (LEO),  95-LA  (LEO),  95-NY  (LEO),  95-SD  (LEO),  and 
95-SF  (LEO).) 

Special  salary  rates  for  certain  LEO's  at  grades  GS-3  through  GS-10  in  Special  Salary  Rate  Table  No.  491  are 
authonzed  by  section  403  of  FEPCA.  The  1995  salary  tables  for  LEO's  contain  the  rates  of  pay  applicable  to  LEO's 
m  each  of  the  27  locality  pay  areas.  These  rates  of  pay  are  computed  based  on  the  annual  rates  of  basic  pay  of 
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copy  of  Spedal  Salary  Table  No.  491>orLEO?isaLTrov1dffielo^^^^        ^°'  '^^°'  ""^"^  ''^''°''  '°'  "^  ^^^^    ^ 
Sche'Ju'leTcShiy^iTes'otpT"*  '''"'''  "'"  °'  '''  "^  '°"^''^"'  '^^^'^  P^>'  ^"^  '^^  ^'^^  P^P^^  -  ^--' 

Special  Salary  Rate  Table  No.  491— Uw  Enforcement  Officers 

(Effective  January  1995] 


GS-3.. 
GS-4.. 
GS-5.. 
GS-6.. 
GS-7.. 
GS-8.. 
GS-9.. 
GS-10 


I 


1 


$17,877 
20.063 
23.075 
24.327 
26.259 
27.372 
29.290 
32^56 


$18,374 
20,620 
23,699 
25.022 
27.031 
28.227 
30.235 
33.297 


Annual  rales  by  grade  and  step 


$18,871 
21.177 
24,323 
25,717 
27.803 
29.082 
31.180 
34.338 


$19,368 
21.734 
24.947 
26,412 
28.575 
29.937 
32.125 
35.379 


522,350 
25.076 
28,691 
30.582 
33.207 
35,067 
37.795 
41.625 

Saiary  TABLE  NO.  95-ATL  (LEO)-Rates  OF  Pay  for  Uw  Enforcement  Officers  (LEO'si  iNrinniNr  ^pppia. 
SALARY  Rates  AT  GS-3  Through  GS-10  and  Incorporating  the  2  OO^o  GeneLl  FNCREAs^iNrA  lI^aS^ 
Payment  of  4.66%  for  the  Locality  Pay  Area  of  Atianta.  GA  (Net  increase:  2^79<y^  "^ 

(Effective  January  1995] 


$19,865 
22.291 
25.571 
27.107 
29.347 
30.792 
33.070 
36.420 


$20,362 
22.848 
26.195 
27.802 
30,119 
31,647 
34,015 
37.461 


520,859 
23,405 
26,819 
28,497 
30,891 
32,502 
34,960 
38,502 


8 


521,356 
23.962 
27.443 
29.192 
31,663 
33,357 
35.905 
39.543 


S21.853 
24.519 
28,067 
29.887 
32.435 
34.212 
36.850 
40.584 


10 


Annual  rates  by  grade  and  step 

' 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1  

GS-2 

GS-3 

GS-4 

GS-5 

..i-... 

$12,707 
14.286 
18.710 
20,998 
24.150 
25,461 
27.483 
28,648 
30,655 
33.759 
35,893 
43,019 
51,156 
60,452 
71,107 

$13,131 
14.626 
19.230 
21.581 
24.803 
26.188 
28.291 
29.542 
31.644 
34,849 
37.089 
44.453 
52.861 
62.466 
73.478 

$13,552 
15.100 
19,750 
22.164 
25.456 
26.915 
29.099 
30.437 
32.633 
35.938 
38.286 
45.887 
54.566 
64.481 
75.848 

$13,974 
15,501 
20.271 
22,747 
26.110 
27,643 
29.907 
31.33? 
33,622 
37,028 
39,482 
47.321 
56^70 
66,496 
78.219 

$14,398 
15,672 
20.791 
23.330 
26,763 
28.370 
30.715 
32.227 
34.611 
38,117 
40,678 
48.755 
57.975 
68.510 
80,589 

$14,646 
16,132 
21,311 
23,913 
27.416 
29.098 
31.523 
33.122 
35.600 
39207 
41,874 
50.189 
59.680 
70.525 
82.960 

515.062 
16.593 
21.831 
24,496 
28,069 
29,825 
32,331 
34.017 
36,589 
40,296 
43,071 
51,622 
61,385 
72,540 
85,330 

515,482 
17,053 
22.351 
25.079 
28.722 
30,552 
33,138 
34,911 
37,578 
41.386 
44.267 
53,056 
63,090 
74,555 
87.701 

515.501 
17,514 
22.871 
25.662 
29.375 
31.280 
33.946 
35.806 
38.567 
42.475 
45.463 
54.490 
64.795 
76.569 
90.071 

515.891 
17.974 
23.392 
26.245 

GS-6 

1 

30.028 

GS-7 

32.007 

GS-8 

34.754 

GS-9 

' 

36.701 

GS-10 

39.556 

GS-11 1 

I 

43.565 

GS-12 „ ].,... 

GS-13 _.i ... 

GS-14 wi.... 

GS-15 II.. 

46.660 
55.924 
66,500 
78.584 
92.442 

Z  J^  P.T«  .®r^?  ^'-^^^  ^^1^  °'  ^^^  ^°"  "^^  ENFORCEMENT  OFFICERS  (LEO'S),  INCLUDING  SPECIAL 
r,.^SIv^n^uotL?^^  ^""^'^S"  ^^^°  ^'^^  INCORPORATING  THE  2%  GENERAL  INCREASE  AND  A  16%LE0  SPE- 
CIAL PAY  ADJUSTMENT  FOR  THE  BOSTON-WORCESTER-UWRENCE.  MA-NH-ME-CT  CMSA  (NET  INCREASE"  LoC^;) 

(Effective  January  1995] 


GS-1  

GS-2 

GS-3 

GS-4 

GS-? 

GS-6 

GS-7 

GS-8 

GS-9 

GS-10 ... 
GS-11  ... 
GS-12  ... 
GS-13 .... 
GS-14  .... 
GS-15 .... 


r::i 


1 


$14,084 
15,834 
20.737 
23,273 
26,767 
28,219 
30,460 
31,752 
33,976 
37.417 
39.782 
47.681 
56.698 
67.002 
78.812 


$14,553 
16,211 
21,314 
23,919 
27,491 
29,026 
31,356 
32,743 
35,073 
38,625 
41,108 
49.270 
58,588 
69.235 
81,439 


Annual  rates  by  grade  and  step 


$15,021 
16,736 
21,890 
24,565 
28,215 
29,832 
32.251 
33,735 
36,169 
39,832 
42,434 
50,859 
60,478 
71,468 
84,066 


$15,488 
17,181 
22,467 
25.211 
28.939 
30.638 
33.147 
34.727 
37.265 
41.040 
43.760 
52.448 
62.367 
73.701 
86.694 


$15,958 
17,370 
23,043 
25,858 
29.662 
31,444 
34,043 
35,719 
38.361 
42247 
45.066 
54.037 
64257 
75534 
89.321 


$16233 
17,880 
23,620 
26,504 
30,386 
32250 
34,938 
36,711 
39,457 
43,455 
46,412 
55,627 
66,147 
78,167 
91.949 


$16,694 
18,391 
24.196 
27,150 
31.110 
33.057 
35,834 
37.702 
40.554 
44,662 
47.737 
57216 
68.036 
80.400 
94.576 


8 


517.160 
18,901 
24.773 
27.796 
31.834 
33.863 
36.729 
38.694 
41,650 
45.870 
49.063 
58.805 
69,926 
82,633 
97203 


517,181 
19,411 
25,349 
28,442 
32.558 
34.669 
37.625 
39.686 
42.746 
47.077 
50.389 
60.394 
71.816 
84.866 
99.831 


10 


517,612 
19.922 
25.926 
29.088 
33282 
35.475 
38.520 
40,678 
43.842 
48285 
51,715 
61,983 
73,705 
87.099 

102.458 
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Salary  Table  No.  95-CHI  (LEO)— Rates  of  Pay  for  Law  Enforcement  Officers  (LEO'S)  Including  Special  Salary 
Rates  at  GS-3  Through  GS-10  and  Incorporating  the  2.00%  General  Increase  and  a  Locality  Payment 
OF  6.92%  for  the  Locality  Pay  Area  of  Chicago-Gary-Kenosha.  il-IN-WI  (Net  Increase:  3.53%) 

(Effective  January  1995) 


GS-1  . 
GS-2. 
GS-3. 
GS-^. 
GS-5. 
GS-6. 
GS-7. 
GS-8. 
GS-9. 
GS-10 
GS-11 
GS-12 
GS-13 
GS-1 4 
GS-1 5 


Annual  rates  by  grade  and  step 


1 


$12,981 
14,595 
19,114 
21.451 
24,672 
26.010 
28,076 
29.266 
31,317 
34.488 
36,668 
43,948 
52,260 
61.757 
72,643 


$13,414 
14,942 
19,645 
22,047 
25,339 
26.754 
28.902 
30,180 
32,327 
35,601 
37,890 
45,413 
54,002 
63,815 
75,064 


$13,845 
15,426 
20,177 
22,642 
26,006 
27,497 
29,727 
31,094 
33,338 
36,714 
39.112 
46.878 
55.744 
65,873 
77,486 


$14,276 
15.836 
20,708 
23.238 
26.673 
28,240 
30,552 
32,009 
34.348 
37.827 
40.335 
48,343 
57,486 
67.932 
79.908 


$14,709 
16,010 
21,240 
23.834 
27.341 
28,983 
31.378 
32,923 
35,358 
38,940 
41,557 
49.808 
59,227 
69,990 
82.329 


$14,962 
16,481 
21,771 
24,429 
28,008 
29,726 
32,203 
33,837 
36,369 
40.053 
42.779 
51.272 
60,969 
72,048 
84,751 


$15,387 
16.951 
22,302 
25,025 
28,675 
30,469 
33.029 
34,751 
37,379 
41.166 
44,001 
52,737 
62,71 1 
74,106 
87.173 


8 


$15,817 
17,422 
22.834 
25.620 
29.342 
31.212 
33,854 
35.665 
38,390 
42,279 
45,223 
54.202 
64,452 
76,164 
89,595 


$15,836 
17,892 
23,365 
26,216 
30,009 
31,955 
34.680 
36,579 
39,400 
43,392 
46,445 
55.667 
66.194 
78.223 
92,016 


10 


$16,234 
18,362 
23.897 
26,81 1 
30.676 
32,698 
35,505 
37,494 
40,410 
44.505 
47,667 
57,132 
67,936 
80.281 
94,438 


Salary  Table  No.  95-CIN  (LEO)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's),  Including  Special 
Salary  Rates  at  GA-3  Through  GS-10  and  Incorporating  the  2.00%  General  Increase  and  a  Locality 
Payment  of  5.33%  for  the  Locality  Pay  Area  of  Cincinnati-Hamilton,  OH-KY-IN  (Net  Increase:  3.09%) 

[Effective  January  1995] 


GS-1  . 
GS-2. 
G&-3. 
GS-4. 
GS-5. 
GS-6. 
GS-7. 
GS-8. 
GS-9. 
GS-10 
GS-11 
GS-12 
GS-13 
GS-14 
GS-1 5 


Annual  rates  by  grade  and  step 


1 


$12,788 
14,378 
18,830 
21,132 
24,305 
25,624 
27,659 
28,831 
30,851 
33,975 
36,123 
43,295 
51 ,483 
60,839 
71,562 


$13,215 
14,720 
19,353 
21,719 
24,962 
26,356 
28,472 
29,731 
31,847 
35,072 
37,327 
44.738 
53.199 
62,866 
73,948 


$13,639 
15,197 
19,877 
22.306 
25.619 
27,088 
29.285 
30.632 
32.842 
36.168 
38,531 
46,181 
54,915 
64,894 
76.334 


$14,064 
15,600 
20,400 
22,892 
26,277 
27,820 
30,098 
31,533 
33,837 
37,265 
39,735 
47,624 
56,631 
66,921 
78,719 


$14,490 
15,772 
20,924 
23,479 
26,934 
28,552 
30.91 1 
32.433 
34.833 
38,361 
40,939 
49,067 
58.347 
68.949 
81,105 


$14,740 
16,236 
21,447 
24,066 
27.591 
29,284 
31,724 
33,334 
35,828 
39,458 
42,143 
50,510 
60,062 
70,977 
83,491 


$15,158 
16,699 
21,971 
24,652 
28,248 
30,016 
32,537 
34,234 
36,823 
40,554 
43,346 
51.953 
61 .778 
73.004 
85,877 


8 


$15,581 
17.162 
22,494 
25,239 
28.906 
30.748 
33.351 
35.135 
37,819 
41,651 
44,550 
53,396 
63,494 
75,032 
88.262 


$15,600 
17,626 
23,018 
25,826 
29.563 
31,480 
34,164 
36,035 
38.814 
42,747 
45,754 
54,839 
65,210 
77,059 
90,648 


10 


515,992 
18,089 
23,541 
26,413 
30,220 
32,212 
34.977 
36.936 
39.809 
43,844 
46,958 
56,282 
66,926 
79,087 
93,034 


Salary  Table  No.  9&-CLE  (LEO)— Rates  of  Pay  for  Law  Enforcement  Officers  (LEO's),  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  2.00%  General  Increase  and  a  locality 
Payment  of  4.23%  for  the  Locality  Pay  Area  of  Cleveuvnd-Akron,  OH  (Net  Increase:  2.88%) 

[Effective  January  1995] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1  

GS-2 

GS-3 

GS^ 

GS-5 

GS-€ 

GS-7 

GS-8 

GS-9 

GS-10 

GS-11  

GS-12 

G&-13 

$12,655 
14.227 
18.633 
20.912 
24.051 
25,356 
27,370 
28,530 
30,529 
33,620 
35.746 
42,843 
50,946 

$13,077 
14.566 
19.<51 
21.492 
24./01 
26,080 
28.174 
29.421 
31.514 
34.705 
36.937 
44.271 
52,643 

$13,497 
15,038 
19,669 
22,073 
25,352 
26,805 
28,979 
30,312 
32.499 
35.790 
38.128 
45.699 
54,341 

$13,917 
15,438 
20,187 
22,fv'>3 
26,002 
27.529 
29.784 
31,203 
33.484 
36.876 
39,320 
47,127 
56,039 

$14,339 
15,607 
20,705 
23,234 
26,653 
28,254 
30,588 
32,095 
34,469 
37,961 
40,51 1 
48,555 
57,737 

$14,586 
16,066 
21,223 
23,814 
27,303 
28,978 
31,393 
32,986 
35,454 
39,046 
41,702 
49,982 
59,435 

$15,000 
16,525 
21,741 
24,395 
27,953 
29,702 
32.198 
33,877 
36,439 
40,131 
42.894 
51.410 
61.133 

$15,419 
16,983 
22,259 
24,976 
28,604 
30.427 
33.002 
34,768 
37,424 
41,216 
44,085 
52,838 
62,831 

$15,438 
17.442 
22.777 
25.556 
29,254 
31,151 
33,807 
35.659 
38.409 
42.301 
45.276 
54,266 
64,529 

$15,825 
17.900 
23.295 
26.137 
29,905 
31,876 
34,612 
36,550 
39,394 
43,386 
46,468 
55,694 
66,227 
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SALARY  TABLE  NO.  95-CLE  (LEO)-RATES  of  PaY  FOR  UW  ENFORCEMENT  OFFICERS  (LEO'S)    INCLUDING  <iPFnu. 

Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  2  00%  General  irSREks^NoT^^^ 

PAYMENT  OP  4.23%  FOR  THE  LOCAUTY  PAY  AREA  OF  CLEVELAND-AKRON.^  mi^^^E!^^^%^^u^ 

(Effective  January  1995] 


GS-14 
GS-15 


I.. 


1 


60.203 
70.815 


62.210 
73.176 


Annual  rartes  by  grade  and  step 


64.216 
75.537 


66,223 
77.897 


68,229 
80,258 


70,235 
82,619 


72,242 
84.980 


8 


74.248 
87,341 


76.255 
89.701 


10 


78,261 
92,062 


SAL^RY  TABLE  No.  95-COL  (LEO)-Rates  of  Pay  for  Law  Enforcement  Officers  (LEO's)   Inc.  udinc  qppr.A. 

SALARY  RATES  at  GS-3  THROUGH  GS-10  AND  INCORPORATING  THE  2.00%  GENERAL  INCREASE  ^ND  A  L^^ 

Payment  of  15.30%  for  the  Locauty  Pay  Area  of  Columbus,  OH  (Net  Increase  4.^9%)^^ 

[Effective  January  1995) 


GS-1  

GS-2 

GS-3 

GS-4 

GS-5 

GS-6 

GS-7 

GS-8 

GS-9 

GS-10 

GS-11 

GS-12 

GS-13 

GS-14 „ 

GS-15 


'■'T- 


1 


$12,784 
14,373 
18,824 
^1,126 
24,298 
25,616 
27,651 
28,823 
30,842 
33.966 
36.113 
43,283 
51,469 
60.821 
71,542 


$13,211 
14,716 
19,348 
21,713 
24,955 
26,348 
28,464 
29,723 
31,837 
35,062 
37,316 
44,725 
53,184 
62,848 
73.927 


Annual  rates  l>y  grade  and  step 


$13,635 
15,193 
19.871 
22,299 
25.612 
27.080 
29.277 
30.623 
32,833 
36,158 
38,520 
46,168 
54,899 
64,875 
76.312 


$14,060 
15,596 
20.395 
22.886 
26.269 
27.812 
30.089 
31,524 
33,828 
37254 
39,723 
47.610 
56,615 
66.902 
78,697 


$14,486 
15,768 
20,918 
23,472 
26,926 
28,544 
30,902 
32.424 
34.823 
36.350 
40.927 
49.053 
58.330 
68.929 
81.082 


$14,736 
16.231 
21.441 
24.059 
27,583 
29,276 
31,715 
33.324 
35.818 
39.446 
42,131 
50,496 
60.045 
70.956 
83.467 


$15,154 
16.694 
21.965 
24,645 
28.240 
30.007 
32,528 
34,225 
36.813 
40.543 
43,334 
51.938 
61.761 
72.983 
85.852 


8 


$15,577 
17,158 
22,488 
25232 
28,897 
30,739 
33,341 
35,125 
37,808 
41,639 
44.538 
53,381 
63,476 
75,010 
88237 


9 


$15,596 
17.621 
23.01 1 
25319 
29.555 
31,471 
34,154 
36,025 
38,603 
42,735 
45,741 
54.823 
65.191 
77,037 
90,622 


10 


$15,988 
18,084 
23.535 
26.406 
30212 
32203 
34.967 
36.926 
39.798 
43.831 
46.945 
56266 
66.907 
79.065 
93,007 


^""^sIlIrTraT^S  ^^^2  V^Hpli^S  pg-frT  ^'\'^"  ^^  ENFORCEMENT  OFFICERS  (LEO'S).  INCLUDING  SPECIAL 
^ALARY  HATES  at  GS-3  THROUGH  GS-10  AND  INCORPORATING  THE  2.00%  GENERAL  INCREASE  AND  A  LOTAHTY 
PAYMENT  OF  5.65%  FOR  THE  LOCALITY  PAY  AREA  OF  DALLAS-FORT  WORTH.  TX  (NET  INCREASE    3.41%) 

(Effective  January  1995) 


GS-1  .. 
GS-2.. 
GS-3.. 
GS^  .. 
GS-5.. 
GS-6.. 
GS-7  ... 
G&-8  . 
GS-9.. 
GS-10. 
GS-11  . 
GS-12. 
GS-13. 
6S-14. 
GS-15. 


1 


$12,827 
14,421 
18.887 
21.197 
24.379 
25.701 
27,743 
28,919 
30,945 
34,078 
36233 
43,426 
51,640 
61,023 
71.780 


$13255 
14,765 
19,412 
21,785 
25,038 
26,436 
28,558 
29,822 
31,943 
35,178 
37,440 
44.874 
53.361 
63.057 
74.173 


Annual  Rales  by  grade  and  step 


si  3.681 
15243 
19.937 
22,374 
25,697 
27,170 
29,374 
30.725 
32.942 
36278 
38.648 
46.321 
55.082 
65.091 
76.566 


$14,106 
15,648 
20.462 
22.962 
26.357 
27.904 
30.189 
31.628 
33.940 
37,378 
39,855 
47,769 
56,803 
67,125 
78.959 


$14,534 
15,820 
20.987 
23.550 
27,016 
28.639 
31,005 
32.532 
34.938 
38.478 
41,063 
49216 
58.524 
69.156 
81.352 


$14,785 
16285 
21.512 
24.139 
27,675 
29,373 
31.821 
33.435 
35,937 
39,578 
42.271 
50.663 
60245 
71.192 
83.745 


si  5.204 
16.750 
22.038 
24,727 
28,334 
30,107 
32.636 
34.338 
36.935 
40.677 
43.478 
52.111 
61.966 
73226 
86.138 


8 


$15,629 
17215 
22.563 
25.316 
28.994 
30.841 
33.452 
35242 
37.934 
41.777 
44.686 
53.558 
63.687 
75260 
88330 


$15,648 
17.679 
23.088 
25.904 
29.653 
31.576 
34268 
36.145 
38.932 
42,877 
45,893 
55.006 
65.408 
77294 
90.923 


10 


$16,041 
18,144 
23,613 
26,493 
30,312 
32.310 
35,083 
37.048 
39,930 
43.977 
47.101 
56.453 
67.129 
79,327 
93,316 
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Salary  Table  No.  95-DAY  (LEO)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's)  Including  Special  Sal- 
ary Rates  at  GS-3  Through  GS-10  and  Incorporating  the  2.00%  General  Increase  and  a  Locality  Pay- 
ment of  5.1 9%  f  or  the  Locality  Pay  Area  of  Dayton-Springfield,  OH  (Net  Increase:  3.40%) 

[Effective  January  1995] 


GS-1  . 

GS-2. 

GS-3. 

GS^. 

GS-5.. 

GS-6.. 

GS-7.. 

GS-8.. 

GS-9.. 

GS-10 

GS-11 

GS-12 

GS-13 

GS-14 

GS-15 


Annual  rates  by  grade  and  step 


1 


$12,771 
14,358 
18,805 
21,104 
24,273 
25,590 
27,622 
28,793 
30.810 
33,930 
36,075 
43,237 
51,415 
60.758 
71.467 


$13,197 
14,700 
19,328 
21,690 
24.929 
26,321 
28,434 
29.692 
31,804 
35,025 
37.277 
44.678 
53.128 
62.783 
73,850 


$13,621 
15,177 
19.850 
22,276 
25.585 
27,052 
29.246 
30.591 
32,798 
36,120 
38,480 
46,120 
54,842 
64,808 
76,232 


$14,045 
15.580 
20,373 
22,862 
26.242 
27.783 
30.058 
31.491 
33,792 
37,215 
39,682 
47.561 
56,555 
66,832 
78.615 


$14,471 
15.751 
20.896 
23.448 
26,898 
28.514 
30,870 
32.390 
34.786 
38,310 
40.884 
49,002 
58.269 
68,857 
80,997 


$14,720 
16,214 
21,419 
24,034 
27,555 
29,245 
31,682 
33,289 
35,780 
39,405 
42.087 
50,443 
59,982 
70,882 
83,380 


$15,138 
16.677 
21.942 
24,620 
28,21 1 
29.976 
32.494 
34,189 
36.774 
40,500 
43,289 
51,884 
61,696 
72,907 
85,762 


8 


$15,561 
17,140 
22,464 
25.206 
28,867 
30.707 
33,306 
35.088 
37,768 
41,595 
44,491 
53,325 
63,410 
74,932 
88.145 


$15,580 
17,602 
22,987 
25,792 
29,524 
31,438 
34,118 
35,988 
38,763 
42.690 
45,693 
54,766 
65,123 
76,957 
90,528 


10 


S15.971 
18,065 
23,510 
26,377 
30.180 
32,169 
34,930 
36,887 
39,757 
43,785 
46,896 
56.207 
66.837 
78.982 
92,910 


Salary  Table  No.  95-DEN  (LEO)— Rates  of  Pay  for  law  Enforcement  Officers  (LEO's),  Including  Special  Sal- 
ary Rates  at  GS-3  Through  GS-10  and  Incorporating  the  2.00%  General  Schedule  Increase  and  a  lo- 
cality PAYI4ENT  OF  5.75%  for  THE  LOCAUTY  PAY  AREA  OF  DENVER-BOULDER-GREELEY.  CO  (NET   INCREASE 
3.18%) 

[Effective  January  1995] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1 

GS-2 

GS-3 

GS-4 

GS-5 

GS-6 

GS-7 

GS-8 

GS-9 

GS-10 

GS-11 

GS-12 

GS-13 

GS-14 

GS-15 

$12,839 
14,435 
18.905 
21,217 
24,402 
25.726 
27,769 
28,946 
30,974 
34,111 
36,267 
43,467 
51.688 
61.081 
71.848 

$13,267 
14,779 
19,431 
21,806 
25.062 
26.461 
28,585 
29,850 
31 .974 
35,212 
37.476 
44,916 
53,411 
63,117 
74,243 

$13,694 
15,258 
19,956 
22,395 
25.722 
27.196 
29.402 
30.754 
32.973 
36,312 
38,684 
46.365 
55,134 
65,153 
76,638 

$14,120 
15,663 
20,482 
22,984 
26,381 
27,931 
30,218 
31.658 
33.972 
37.413 
39.893 
47.814 
56.856 
67.188 
79,033 

$14,548 
15,835 
21.007 
23,573 
27,041 
28,666 
31,034 
32,563 
34,972 
38.514 
41,102 
49,263 
58,579 
69,224 
81,429 

$14,799 
16.300 
21,533 
24,162 
27,701 
29,401 
31.851 
33.467 
35.971 
39.615 
42.31 1 
50.711 
60.302 
71,260 
83,824 

$15,218 
16,766 
22.058 
24,751 
28,361 
30,136 
32,667 
34,371 
36,970 
40,716 
43,519 
52.160 
62,024 
73,295 
86,219 

$15,644 
17,231 
22,584 
25,340 
29,021 
30,871 
33.484 
35,275 
37,970 
41,817 
44.728 
53.609 
63.747 
75,331 
88,614 

$15,663 
17,696 
23,110 
25,929 
29.681 
31.606 
34.300 
36.179 
38.969 
42.918 
45,937 
55,058 
65.470 
77,367 
91,010 

$16,056 
18,162 
23,635 
26.518 
30,341 
32,340 
35.116 
37,083 
39,968 
44,018 
47.145 
56.506 
67.192 
79.402 
93.405 

Salary  Table  No.  95-DET  (LEO)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's),  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  2.00%  General  Increase  and  a  locality 
Payment  of  6.59%  for  the  Locality  Pay  Area  of  Detroit-Ann  Arbor-Flint.  Ml  (Net  Increase:  3.70%V 

(Effective  January  1995] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7       ' 

8 

9 

10 

GS-1 

GS-2 

GS-3 

GS^ 

GS-5 

GS-6 

GS-7 

GS-8 

GS-9 

GS-10 

GS-11 

GS-12 

GS-13 

$12,941 
14.550 
19.055 
21.385 
24.596 
25.930 
27.989 
29.176 
31.220 
34.382 
36.555 
43.813 
52,099 

$13,373 
14.896 
19.585 
21.979 
25.261 
26,671 
28,812 
30,087 
32,227 
35,491 
37,773 
45,273 
53.835 

$13,802 
15.379 
20,115 
22,573 
25,926 
27,412 
29,635 
30,999 
33,235 
36.601 
38.992 
46.733 
55.572 

$14,232 
15.787 
20.644 
23.166 
26.591 
28.153 
30,458 
31.910 
34,242 
37,710 
40,210 
48,194 
57.308 

$14,664 
15.961 
21.174 
23.760 
27.256 
28.893 
31.281 
32.821 
35,249 
38,820 
41,428 
49,654 
59,044 

$14,916 
16,430 
21,704 
24,354 
27,921 
29,634 
32,104 
33,733 
36,257 
39,930 
42,647 
51,114 
60,781 

$15,339 
16.899 
22.234 
24.947 
28.586 
30.375 
32,927 
34,644 
37.264 
41.039 
43.865 
52.574 
62.517 

$15,768 
17.368 
22,763 
25,541 
29,251 
31,116 
33.750 
35,555 
38,271 
42,149 
45,083 
54,035 
64,254 

$15,787 
17,837 
23,293 
26,135 
29,917 
31.857 
34.572 
36.467 
39.278 
43.258 
46,302 
55.495 
65.990 

$16,184 
18.306 
23.823 
26.729 
30.582 
32,597 
35,395 
37,378 
40,286 
44.368 
47,520 
56,955 
67.726 
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cLn^o  ^°-  9^PET  (LEO)-Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's)  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  2.00%  General  iNCREk^E  and  a  Locau^ 

CoSe7'       '' '°  '°"  '''  '"^''"^  ^'^  ^"''  °^  DETROIT-ANN  ARBOR-FUNT    Ml  (NET  INCREASE    370%)- 

[Effective  January  1 995] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-14 

GS-15 

61.566 
72.418 

63.618 
74.833 

65.670 
77,247 

67,722 
79,661 

69,774 
82.075 

71,826 
84,490 

73,878 
86,904 

75.929 
89.318 

77.981 
91.732 

80.033 

94.147 

SALARY  Table  No.  95-HOU  (LEO)-Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's)  Including  Special 

pl'^Z^o7i,%^^^rlTrnr^''  ""V  T  ^^^^^'^^^'^^^  ^HE  2.00%  GENERAL  Tn^REASE  AND  A^ocaS^^ 

Payment  of  8.53%  for  the  Locality  Pay  Area  of  Houston-Galveston-Brazoria,  TX  (Net  Increase:  3.92%) 

[Effective  January  1995] 


GS-1  . 
GS-2. 
GS-3  . 
GS-4  . 
GS-5. 
GS-6. 
GS-7. 
GS-8. 
GS-9. 
GS-10 
GS-11 
GS-12 
GS-13 
GS-14 
GS-15 


313,177 
14.814 
19,402 
21.774 
25.043 
26.402 
28,499 
29,707 
31.788 
35.007 
37,220 
44.610 
53,047 
62,687 
73,736 


S13.616 
15.167 
19,941 
22,379 
25.721 
27,156 
29.337 
30,635 
32,814 
36,137 
38.461 
46.097 
54.815 
64,776 
76.195 


Annual  Rates  by  grade  and  step 


S14.054 
15,659 
20,481 
22,983 
26.398 
27.91 1 
30.175 
31.563 
33.840 
37.267 
39.701 
47,584 
56,583 
66.865 
78.653 


S14.491 
16.074 
21,020 
23.588 
27.075 
28.665 
31.012 
32.491 
34,865 
38,397 
40.942 
49.071 
58.351 
68.955 
81.111 


SI  4.930 
16.251 
21.559 
24,192 
27,752 
29.419 
31.850 
33,419 
35,891 
39,527 
42.182 
50,558 
60,119 
71,044 
83,569 


515,188 
16.729 
22.099 
24.797 
28.429 
30.174 
32.688 
34.346 
36.916 
40.656 
43,423 
52.044 
61.887 
73,133 
86,027 


515,619 
17.206 
22,638 
25,401 
29.107 
30.923 
33.526 
35,274 
37,942 
41,786 
44,663 
53,531 
63,655 
75,222 
88,486 


8 


Si  6,055 
17.684 
23.178 
26.006 
29.784 
31.682 
34,364 
36.202 
38.968 
42,916 
45.904 
55.018 
65.423 
77.311 
90.944 


10 


SI  6.074 
18.161 
23,717 
26,610 
30,461 
32,436 
35.202 
37.130 
39,993 
44,046 
47,144 
56.505 
67,191 
79,401 
93,402 


516.478 
18.639 
24,256 
27.215 
31,133 
33,191 
36,040 
38,058 
41,019 
45,176 
48,385 
57,992 
68,959 
81,490 
95.860 


^"""^SaVrTraTf".  f^r^VT5p°rJ;::u''rl_?^  ^^^  r°"  ^^  enforcement  OFFICERS  (LEO'S).  INCLUDING  SPECIAL 

pT^^k^^ZLI,^^  Through  GS-10  and  Incorporating  the  2.00%  General  Increase  and  a  locality 
Payment  of  8.53%  for  the  Locality  Pay  Area  of  Huntsville.  AL  (Net  Increase:  2.28%) 

[Effective  January  1 995] 


GS-1 


GS-2.. 

GS-3.. 

GS-4.. 

GS-5.. 

GS-6.. 

GS-7.. 

GS-8.. 

GS-9  .. 

GS-10 

GS-11  . 

GS-12. 

GS-13. 

GS-14. 

GS-15. 


$12,674 
14.249 
18.662 
20.944 
24.088 
25.395 
27,412 
28,574 
30,576 
33,672 
35,801 
42.908 
51.024 
60,296 
70,924 


$13,097 
14,589 
19,181 
21,525 
24,739 
26,120 
28,218 
29,466 
31,562 
34,759 
36,994 
44,339 
52.724 
62,305 
73,288 


Annual  Rates  by  grade  and  step 


$13,517 
15,061 
19,699 
22,107 
25,391 
26,846 
29,024 
30,359 
32.549 
35,845 
38,187 
45.769 
54.425 
64,315 
75.652 


$13,938 
15,461 
20,218 
22,688 
26,042 
27,571 
29,829 
31,251 
33,535 
36,932 
39,380 
47,199 
56,125 
66.324 
78,017 


$14,361 
15,631 
20,737 
23,270 
26,694 
28,297 
30,635 
32,144 
34,522 
38,019 
40,573 
48,629 
57.826 
68,334 
80,381 


$14,608 
16,091 
21,256 
23,851 
27,345 
29,023 
31.441 
33.036 
35.508 
39.106 
41.766 
50.059 
59,526 
70,343 
82,746 


$15,023 
16,550 
21.775 
24.432 
27.996 
29.748 
32,247 
33,929 
36,495 
40.192 
42.960 
51 .489 
61,227 
72.353 
85.110 


8 


SI  5.442 
17.009 
22,294 
25.014 
28.648 
30.474 
33.053 
34.821 
37.481 
41,279 
44,153 
52.919 
62.927 
74,362 
87,475 


9 


$15,461 
17,469 
22.812 
25.595 
29,299 
31,199 
33.859 
35,714 
38,468 
42.366 
45,346 
54,350 
64.628 
76.372 
89.839 


10 


$15,850 
17,928 
23,331 
26.177 
29,951 
31,925 
34.665 
36.606 
39.454 
43.452 
46.539 
55.780 
66.328 
78.381 
92.204 


7352 
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Salary  Table  No.  95-IND  (LEO)— Rates  of  Pay  for  Law  Enforcement  Officers  LEO's),  Including  Spec«al 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  2.00%  General  Increase  and  a  Locality 
Payment  of  4.68%  for  the  Locality  Pay  Area  of  Indianapolis,  IN  (Net  Increase:  2.89%) 

%  [Effective  January  1995] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1  . 

GS-2 

GS-3 _ 

GSh» 

GS-5 

$12,697 
14,275 
18.696 
20.982 
24,132 
25,441 
27,462 
28.626 
30.631 
33,733 
35,866 
42.987 
51.117 
60.405 
71.053 

$13,121 
14.615 
19,216 
21.564 
24,784 
26,168 
28,269 
29,520 
31,620 
34,822 
37,061 
44,419 
52,820 
62,419 
73,421 

$13,542 
15,089 
19,735 
22,147 
25,437 
26,895 
29.076 
30.414 
32.608 
35,911 
38,256 
45,852 
54,524 
64,432 
75,790 

$13,964 
15.489 
20,255 
22.729 
26,090 
27,622 
29,884 
31.308 
33,596 
36.999 
39.452 
47,285 
56.227 
66.445 
78.159 

$14,387 
15.660 
20.775 
23.312 
26.742 
28,349 
30,691 
32,202 
34,585 
38.088 
40,647 
48,718 
57,931 
68,458 
80,528 

$14,635 
16,120 
21295 
23,894 
27,395 
29,075 
31,498 
33,096 
35,573 
39,177 
41.842 
50.150 
59.635 
70.471 
82,896 

$15,050 
16.580 
21314 
24,477 
28,047 
29302 
32,306 
33.991 
36.561 
40265 
43.038 
51.583 
61,338 
72,484 
85265 

$15,471 
17.040 
22334 
26.059 
28.700 
30.529 
33,113 
34.885 
37.549 
41.354 
44233 
53,016 
63,042 
74.498 
87.634 

$15,489 
17.500 
22.854 
25,642 
29.352 
31256 
33.921 
35.779 
38.538 
42,443 
45,429' 
54,449 
64,745 
76,51 1 
90.003 

$15,878 
17,961 
23.374 
26224 

GS-6 

GS-7 

GS-8 

GS-9 

GS-10 

GS-1 1 

GS-12 

GS-13 

GS-14 

G&-15  ...„ 

30,005 
31.983 
34.728 
36,673 
39.526 
43.531 
46,624 
55,881 
66,449 
78,524 
92.371 

Salary  Table  No.  95-KC  (LEO)— Rates  of  Pay  for  Uw  Enforcement  Officers  LEO's).  Including  Special  Sal- 
ary Rates  at  GS-3  Through  GS-10  and  Incorporating  the  2.00%  General  Increase  and  a  Locality  Pay- 
ment OF  3.97%  for  the  Locality  Pay  Area  of  Kansas  City,  mo-KS  (Net  Increase:  2.66%) 

(EHective  January  1995] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

6S-1 

GS-2 ™ 

GS-3 

GS-4 

GS-5 

GS-6 

GS-7 

GS-8 

GS-9 

GS-10  

GS-11  

GS-12 „ 

GS-13 

GS-14 „.. 

GS-15 _. 

$12,623 
14,192 
18387 
20360 
23.991 
25293 
27,301 
28,459 
3a453 
33,537 
36357 
42,736 
50318 
60,053 
70,638 

$13,044 
14330 
19.103 
21.439 
24.640 
26,015 
28.104 
29.348 
31.435 
34319 
36.845 
44.160 
52.512 
62.054 
72.993 

$13,463 
15,001 
19.620 
22318 
25289 
26,738 
28,907 
30237 
32,418 
35.701 
38.033 
45.585 
54206 
64.056 
75348 

$13,882 
16399 
20.137 
22.597 
25337 
27.461 
29.709 
31.125 
33.400 
36.784 
39222 
47.009 
55,899 
66,057 
77,703 

$14303 
15.568 
20.654 
23.176 
26.586 
28.183 
30312 
32,014 
34.383 
37.866 
40,410 
48,433 
57,593 
68,059 
80,058 

$14,650 
16.026 
21.170 
23.755 
27235 
28.906 
31315 
32.903 
35.365 
38,948 
41.598 
49.858 
59287 
70.060 
82.413 

$14,962 
16,483 
21,687 
24.334 
27.884 
29.628 
32,117 
33.792 
36.348 
40.031 
42.787 
51282 
60.980 
72.062 
84.768 

$15,380 
16.941 
22204 
24313 
2833? 
30.351 
32.920 
34,681 
37,330 
41.113 
43.975 
52.707 
62,674 
74,063 
87,123 

$15,399 
17398 
22,721 
25,492 
29,181 
31,074 
33,723 
35,570 
38313 
42,195 
45,164 
54,131 
64.368 
76.064 
89.478 

$15,786 
17356 
23237 
26,072 
29,830 
31.796 
34,525 
36.459 
39295 
43278 
46,352 
55,555 
66.061 
78.066 
91.833 

Salary  Table  No.  95-LA  (LEO  1)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's),  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  2%  General  Increase  and  a  16%  LEO 
Special  Pay  Adjustment  for  the  Los  Angeles-Riverside-Orange  County.  CA  CMSA  (Net  Increase:  2.00%) 

[Effective  January  1995] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1 „ 

GS-2 

GS-3 

6S-4 

GS-5 

GS-6 

GS-7 

GS-8 

GS-9 „ 

GS-10  

GS-11 .„. 

GS-12 

GS-13 

GS-14  „ 

$14,084 
15.834 
20.737 
23273 
26,767 
28219 
30.460 
31.752 
33.976 
37.417 
39.782 
47.681 
56.698 
67.002 

$14,553 
16211 
21.314 
23319 
27,491 
29.026 
31,356 
32,743 
35,073 
38,625 
41.108 
49270 
58..'>88 
69235 

$15,021 
16.736 
21.890 
24.565 
28215 
29332 
32251 
33,735 
36,169 
39,83? 
42,434 
50,859 
60,478 
71,468 

$15,488 
17.181 
22,467 
26211 
28.939 
30.638 
33.147 
34.727 
37265 
41.040 
43.760 
52,448 
62367 
73.701 

$15,958 
17.370 
23.043 
25.868 
29.662 
31.444 
34,043 
35,719 
38,361 
42247 
45,086 
54.037 
64257 
75.934 

SI  6233 
17.880 
23.620 
26,504 
30.386 
32250 
34,938 
36.711 
39.457 
43.455 
46.412 
55.627 
66.147 
78.137 

$16,694 
18.391 
24.196 
27.150 
31.110 
33,057 
35334 
37.702 
40,554 
44,662 
47,737 
57216 
68,036 
80,400 

$17,160 
18,901 
24,773 
27,796 
31,834 
33,863 
36,729 
38,694 
41.650 
45.870 
49.063 
58.805 
69.926 
82.633 

$17,181 
19.411 
26.349 
28.442 
32,558 
34,669 
37325 
39.686 
42.746 
47377 
50.389 
60.394 
71.816 
84.866 

$17312 
19.9?? 
25.926 
29.088 
33282 
35.475 
38.520 
40.678 
43.842 
48285 
51.715 
61.983 
73.705 
87.099 
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[Effective  January  1995] 


GS-15 


78312 


81 ,439 


84,066 


Annual  rates  by  grade  and  step 


86,694 


89,321 


91 ,949 


94.576 


6 


97.203 


99,831 


10 


A»  Force  Base  outs*  ,he  Los  Angetes-Ri.e,s«ie-0,a„g.  c»,n^,  SycSHrl'InS  iSe^a'S  ofpTuSS'Sla^^Sl'st^lLlST 

[Effective  January  1995] 


GS-1  .. 

GS-2.. 

GS-3.. 

GS-4.. 

GS-5.. 

GS-6.. 

GS-7.. 

GS-8.. 

GS-9.. 

GS-10 

GS-11 

GS-12 

GS-13 

GS-14. 

GS-15. 


1 


$13,038 
14,659 
19,198 
21,546 
24,780 
26,125 
28.200 
29,395 
31.455 
34,640 
36,829 
44.142 
52,490 
62,028 
72,962 


S13,473 
15,008 
19,732 
22,144 
25.450 
26.871 
29,029 
30313 
32,469 
35,758 
38,057 
45,613 
54239 
64,096 
75.394 


SI  3.906 
15,494 
20,266 
22,742 
26,120 
27.6:7 
29,858 
31.231 
33,484 
36,876 
39284 
47.084 
55,983 
66.163 
77,827 


Annual  rates  by  grade  and  step 


314,339 
15,906 
20,799 
23,340 
26,791 
28,364 
30,687 
32,149 
34,499 
37,994 
40312 
48,555 
57,738 
68,230 
80259 


$14,774 
16,081 
21.333 
23.938 
27,461 
29,110 
31316 
33,068 
35,514 
39,1 1 1 
41,739 
50,027 
59,488 
70297 
82,691 


315,028 
16,553 
21,867 
24.536 
28,131 
29.857 
32.345 
33.986 
36,529 
40,229 
42,967 
51 ,498 
61 ,237 
72,365 
85,124 


315,454 
17,026 
22,400 
25,135 
28,801 
30,603 
33,174 
34,904 
37,544 
41,347 
44,194 
52.969 
62,986 
74,432 
87356 


8 


315,886 
17,498 
22,934 
25,733 
29,471 
31,349 
34,003 
35,822 
38,558 
42.465 
45,422 
54.440 
64,736 
76.499 
89,989 


10 


315,906 

316,305 

17.971 

18,443 

23.468 

24.002 

26,331 

26.929 

30,141 

30,81 1 

32,096 

32,842 

34.832 

35,661 

36,740 

37.658 

39,573 

40.588 

43,583' 

44.701 

46.649 

47,877 

55312 

57,383 

66,485 

68235 

78,567 

80,634 

92,421 

94.853 

tionTldv:;?cte^rF*^"/BSttS  IhXs^X^SSvSorare  £^^3^/  f  '°^'^'  '"  ^^"'^  ^^^^^  Cour^ty  or  that  po. 
t,ons  are  located  w,th,n  the  Los  Ange.es-R,vers,de-0?a^e  cZ^ ck^C^ZSm^l^t)^^^^^^^  raKt'l^Ht^E"? f,'" 

"'""saVry  Ra^S  Tg^S^H^LTc^  Tn  r:n  r  ^^  enforcement  Opp,CERS  (LEO'S).  INCLUDING  SPECIAL 
OMLftHY  MAIEb  AT  Ub-J  THROUGH  GS-10  AND  INCORPORATING  THE  2  00%  GENERAL  lNrRPAc;p  A^n  a  I  rv>A.  ,tC 
PAYMENT  OF  5.39%  FOR  THE  LOCALITY  PAY  AREA  OF  M,AMI-F0RT  LAUDERDaTe    FL  (NetI NCRE^^^^^ 

(Effective  January  1995) 


GS-1  .. 

GS-2.. 

GS-3.. 

GS-4.. 

GS-5.. 

GS-6.. 

GS-7.. 

GS-8.. 

GS-9.. 

GS-10 

GS-11 

GS-12. 

GS-13. 

GS-14. 

GS-15. 


312.795 
14.386 
18,841 
21.144 
24319 
25,638 
27,674 
28,847 
30,869 
33.995 
36.144 
43,320 
51313 
60,873 
71,603 


313,222 
14.728 
19.364 
21,731 
24,976 
26,371 
28,488 
29,748 
31,865 
35,092 
37,348 
44,763 
53,229 
62,902 
73,990 


Annual  rates  by  grade  and  step 


313,647 
15.206 
19.888 
22,318 
25,634 
27,103 
29,302 
30.650 
32,861 
36,189 
38,553 
46,207 
54,946 
64,931 
76,377 


314,072 
15,609 
20,412 
22,905 
26,292 
27,836 
30,115 
31,551 
33,857 
37.286 
39.757 
47.651 
56.663 
66.960 
78.764 


314,499 
15.781 
20,936 
23,492 
26,949 
28.568 
30.929 
32,452 
34,852 
38,383 
40,962 
49,095 
58,380 
68.988 
81.151 


314,748 
16.245 
21.460 
24.080 
27,607 
29.301 
31,742 
33,353 
35,848 
39,480 
42,167 
50,539 
60,097 
71317 
83,538 


315,167 
16.709 
21,983 
24.667 
28.265 
30,033 
32,556 
34254 
36,844 
40,577 
43371 
51,983 
61,813 
73,046 
85,926 


8 


315,590 
17,172 
22,507 
25,254 
28,922 
30,765 
33.370 
35.155 
37.840 
41.674 
44.576 
53,426 
63,530 
75,075 
88313 


315.609 
17,636 
23,031 
25,841 
29.580 
31.498 
34,183 
36,056 
38,836 
42,771 
45,780 
54,870 
65,247 
77.103 
90,700 


10 


316.001 
18.100 
23.555 
26,428 
30237 
32230 
34,997 
36,957 
39.832 
43.869 
46.985 
56314 
66,964 
79,132 
93.087 
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Salary  Table  No.  95-NY  (LEO)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEG'S),  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  2%  General  Increase  and  a  16%  LEO 
Special  Pay  Adjustment  for  New  York-Northern  New  Jersey-Long  Island,  NY-nj-CT-pa  CMSA  (Net  In- 
crease: 2.00%) 

[Effective  January  1995] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1 „. 

GS-2 

GS-3 „_ 

GS-< _. 

GS-5 

GS-6 

GS-7 „. 

GS-8 

GS-9 

GS-10 

GS-11  

GS-12 

GS-13 

GS-14 

GS-1 5 

$14,084 
15,834 
2a737 
23,273 
26.767 
28.219 
30.460 
31.752 
33.976 
37.417 
39.782 
47,681 
56,698 
67,002 
78,812 

$14,563 
•  16.211 
21,314 
23,919 
27.491 
29,026 
31,356 
32,743 
35.073 
38.625 
41,108 
49.270 
58,588 
69.235 
81.439 

$15,021 
16,736 
21,890 
24,565 
28,215 
29,832 
32,251 
33,735 
36,169 
39,832 
42,434 
50,859 
60.478 
71.468 
84.066 

$15,488 
17.181 
22,467 
25,211 
28,939 
30,638 
33.147 
34,727 
37.265 
41,040 
43.760 
52.448 
62,367 
73.701 
86,694 

$15,958 
17,370 
23,043 
25,858 
29.662 
31,444 
34,043 
35,7-5 
38,361 
42.247 
45,086 
54.037 
64.257 
75,934 
89,321 

$16,233 
17.880 
23,620 
26,504 
30,386 
32,250 
34.938 
36,711 
39,457 
43.455 
46,412 
55,627 
66.147 
78.167 
91,949 

$16,694 
18,391 
24,196 
27,150 
31,110 
33,057 
35,834 
37,702 
40,554 
44,662 
47,737 
57,216 
68.036 
80,400 
94,576 

$17,160 
18,901 
24,773 
27,796 
31,834 
33,863 
36,729 
38.694 
41,650 
45,870 
49,063 
58,805 
69,926 
82,633 
97,203 

$17,181 
19,411 
25,349 
28,442 
32,558 
34,669 
37,625 
39.686 
42,746 
47,077 
50,389 
60,394 
71,816 
84.866 
99.831 

$17,612 
19,922 
25.926 
29.088 
33.282 
35,475 
38,520 
40,678 
43,842 
48,285 
51,715 
61,983 
73,705 
87,099 

102,458 

Salary  Table  No.  95-PHL  (LEO)— Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO'S),  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  2.00%  General  Increase  and  a  Locality 
Payment  of  6.26%  for  the  Locality  Pay  Area  of  Philadelphia-Wilmington-Atlantic  City.  PA-NJ-DE-MD 
(Net  Increase:  3.26%) 

[Effective  January  1995] 


GS-1  . 

GS-2. 

GS-3. 

GS-4  . 

GS-5. 

GS-6. 

GS-7.. 

GS-8. 

GS-9. 

GS-10 

GS-11 

GS-12 

GS-13 

GS-14 

GS-15 


Annual  rates  by  grade  and  step 


1 


$12,901 
14,504 
18,996 
21,319 
24,519 
25,850 
27,903 
29.085 
31,124 
34,275 
36,442 
43,677 
51,938 
61,376 
72,194 


$13,331 
14,850 
19,524 
21,911 
25,183 
26  588 
28,723 
29,994 
32,128 
35,381 
37,656 
45,133 
53.669 
63.421 
74,601 


$13,760 
15,331 
20.052 
22,503 
25,846 
27,327 
29,543 
30,903 
33,132 
36,488 
38,871 
46,589 
55,400 
65,467 
77,008 


$14,188 
15.738 
20.580 
23,095 
26,509 
28,065 
30,364 
31.811 
34,136 
37,594 
40,086 
48,044 
57,131 
67,512 
79,414 


$14,618 
15,911 
21,109 
23,686 
27,172 
28.804 
31,184 
32,720 
35,140 
38,700 
41,300 
49,500 
58,862 
69,558 
81.821 


6 


$14,870 
16,379 
21,637 
24,278 
27,835 
29,542 
32,004 
33.628 
36,144 
39,806 
42,515 
50,956 
60,593 
71,603 
84,228 


$15,292 
16.846 
22.165 
24,870 
28,498 
30,281 
32,825 
34,537 
37,148 
40,912 
43,729 
52,412 
62,324 
73,649 
86.635 


8 


$15,719 
17,314 
22.693 
25.462 
29.161 
31,019 
33.645 
35.446 
38.153 
42,018 
44,944 
53,867 
64,055 
75,694 
89,042 


9 


$15,738 
17.782 
23,221 
26,054 
29,824 
31.758 
34,465 
36.354 
39.157 
43,125 
46,158 
55.323 
65.786 
77,740 
91.448 


10 


$16,133 
18.249 
23.749 
26.646 
30,487 
32,496 
35,286 
37.262 
40.161 
44,231 
47.373 
56,779 
67,517 
79,785 
93,855 


Salary  Table  No.  95-POR  (LEO)  Rates  of  Pay  for  Uw  Enforcement  Officers  (LEO's),  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  2.00%  General  Increase  and  a  locality 
Payment  of  4.71%  for  the  Locality  Pay  Area  of  Portland-Salem,  OR-WA  (Net  Increase:  3.60%) 

[Effective  Janu»y  1995] 


Anrxial  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1   

GS-2  

$12,713 
14.293 
18.719 
21,008 
24,162 
25.473 
27.496 
28.661 
30.670 
33.775 
35.910 

$13,137 
14,633 
19,239 
21,591 
24,815 
26.201 
28,304 
29.556 
31,659 
34.865 
37,107 

$13,559 
15.108 
19.760 
22.174 
25.469 
26.928 
29.113 
30.452 
32.649 
35.955 
38,304 

$13,981 
15,509 
20,280 
22.758 
26,122 
27,656 
29.921 
31,347 
33,638 
37.045 
39,501 

$14,405 
15,679 
20,801 
23,341 
26,775 
28,384 
30,729 
32,242 
34,628 
38,135 
40,698 

$14,653 
16,140 
21,321 
23,924 
27,429 
29,111 
31,538 
33,138 
35,617 
39,225 
41,894 

$15,069 
16,601 
21,841 
24,507 
28,082 
29,839 
32,346 
34.033 
36,607 
40.315 
43,091 

$15,490 
17.061 
22.362 
25,091 
28,736 
30,567 
33,154 
34,928 
37.596 
41,405 
44.288 

315,509 
17.522 
22,882 
25,674 
29,389 
31,295 
33,963 
35,823 
38,586 
42,496 
45,485 

$15,898 

GS-3  

17,983 

GS^  „ 

GS-5  

GS-6 

GS-7 

GS-8  

GS-9 _ 

GS-10  - > 

GS-11  „   „    „ 

23.403 
26,257 
30,042 
32,022 
34,771 
36.719 
39.575 
43.586 

46,682 
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[Effective  January  1995] 


1 

Annual  rates  by  grade  and  step 

1 

2 

3 

■   4 

5 

6 

7 

8 

9 

10 

GS-12  

GS-13  

43,040 
51,180 
60,480 
71,141 

44,475 
52,886 
62,496 
73,513 

45,909 
54.592 
64,512 
75,884 

47,344 
56,297 
86,527 
78,256 

48,778 
58,003 
68,543 
80,628 

50.213 
59.709 
70,559 
82,999 

51,647 
61,415 
72,575 
85,371 

53,082 
63,120 
74,590 
87.743 

54,516 
64.826 
76.606 
90,114 

55.951 

GS-14  

66.532 

GS-15  

78.622 
92.486 

[Effective  January  1995] 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1 

GS-2 

$12,627 
14.196 
18.592 
20,866 
23,998 
25,300 
27,309 
28,467 
30.462 
33,546 
35,667 
42.748 
50.833 
60,070 
70,659 

$13,048 
14,534 
19,109 
21,445 
24,647 
26,023 
28,112 
29,356 
31,444 
34,629 
36,856 
44,173 
52,527 
62,072 
73.014 

313,467 
15,005 
19,626 
22,024 
25,296 
26,746 
28,915 
30,245 
32,427 
35,712 
38,044 
45,598 
54,221 
64,074 
75,370 

313,886 
15,403 
20,143 
22.603 
25,945 
27,468 
29,718 
31,134 
33,410 
36,794 
39,233 
47,023 
55.916 
66.076 
77.725 

$14,307 
15.573 
20.660 
23.183 
26.594 
28.191 
30.521 
32,024 
34,393 
37,877 
40,422 
48,447 
57,610 
68,078 
80,081 

314,554 
16.031 
21,176 
23,762 
27,243 
28,914 
31,324 
32,913 
35,376 
38,959 
41,610 
49,872 
59,304 
70,080 
82.437 

314.967 
16.488 
21.693 
24.341 
27,892 
29,637 
32,127 
33,802 
36,358 
40.042 
42,799 
51 .297 
60.998 
72,082 
84.792 

315,385 
16,946 
22,210 
24,920 
28.541 
30.360 
32,930 
34,691 
37,341 
41,125 
43,988 
52,722 
62,692 
74,084 
87,148 

315,403 
17,403 
22.727 
25,500 
29,190 
31.082 
33,732 
35,580 
38,324 
42,207 
45,177 
54,147 
64,386 

$15,790 

GS-3 

17.861 

GS-4 

23.244 

GS-5 

26.079 

GS-6 

1 

29,839 

GS-7 

31.805 

GS-8 

4.... 

i... 



34,535 

GS-9 

36.470 

GS-10 

39,307 

GS-11  

GS-12 

43.290 
46.365 

GS-13 

55.571 

GS-14 

66,081 

GS-15 

..... 

76,086 
89.503 

78,088 
91,859 

^""^sJJry  RAT?.  !^r^^^T^°^-"^;?  °'  ^"^  ^°"  "^^  enforcement  Officers  (LEO's),  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  2  00%  General  Increase  and  a  i  nrlMrv 

PAYMENT  of  5.27%  FOR  THE  LOCALITY  PAY  AREA  OF  SACRAMENTO-YOLO    CA  (jfET  INCREASE    sls'/o) 

[Effective  January  1 995] 


GS-1  .. 

GS-2.. 

GS-3.. 

GS^.. 

GS-5.. 

GS-6.. 

GS-7.. 

GS-8.. 

GS-9  .. 

GS-10 

GS-11  , 

GS-12. 

GS-13. 

GS-14. 

GS-15. 


1 


$12,781 
14,369 
18,819 
21,120 
24,291 
25,609 
27,643 
28,815 
30,834 
33,956 
36,102 
43,270 
51,454 
60.804 
71.521 


$13,207 
14,711 
19,342 
21,707 
24,948 
26,341 
28,456 
29,715 
31,828 
35,052 
37,306 
44.712 
53,169 
62,830 
73,906 


Annual  rates  by  grade  and  step 


$13,631 
15,188 
19,866 
22,293 
25,605 
27,072 
29,268 
30,615 
32,823 
36,148 
38,509 
46,155 
54,884 
64,857 
76,290 


$14,056 
15,592 
20,389 
22,879 
26,262 
27,804 
30,081 
31,515 
33,818 
37,243 
39,712 
47,597 
56,598 
66,883 
78.675 


$14,482 
15,763 
20.912 
23,466 
26,919 
28,536 
30,894 
32,415 
34,813 
38,339 
40.915 
49,039 
58,313 
68,910 
81.059 


$14,731 
16,226 
21,435 
24,052 
27,575 
29,267 
31 ,706 
33,315 
35,808 
39,435 
42,119 
50,481 
60,028 
70,936 
83,443 


315,149 
16,690 
21,958 
24,638 
28,232 
29,999 
32,519 
34,215 
36,802 
40.531 
43.322 
51.923 
61.743 
72,963 
85,828 


8 


315,573 
17,153 
22.481 
25,225 
28,889 
30,730 
33,332 
35,115 
37,797 
41,627 
44,525 
53,366 
63,458 
74,989 
88,212 


315,592 
17,616 
23,005 
25.811 
29,546 
31,462 
34.144 
36,015 
38.792 
42,723 
45.728 
54.808 
65.173 
77.016 
90.596 


10 


315.983 

18.079 

23.528 

26,398 

30.203 

32.194 

34,957 

36,915 

39,787 

43.819 

46.931 

56,250 

66,888 

79,042 

92,981 
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Salary  Table  No.  95-STL  (LEO)— Rates  of  Pay  for  Law  Enforcement  Officers  (LEO'S),  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  2.00%  General  Increase  and  a  Locality 
Payment  of  4.28%  for  the  Locality  Pay  Area  of  St.  Louis,  MO-IL  (Net  Increase:  3.18%) 

(Effective  January  1995] 


GS-1  . 

GS-2. 

GS-3. 

GS-4. 

GS-5. 

GS-6. 

GS-7. 

GS-8.. 

GS-9.. 

GS-10 

GS-11 

GS-12 

GS-13 

GS-14 

GS-1 5 


Annual  rates  by  grade  and  step 


1 


$12,661 
14,234 
18,642 
20,922 
24.063 
25,368 
27,383 
28,544 
30,544 
33.637 
35.763 
42,863 
50,970 
60.232 
70.849 


$13,083 
14.573 
19.160 
21.503 
24.713 
26.093 
28.188 
29.435 
31,529 
34,722 
36,955 
44.292 
52.669 
62.240 
73,211 


$13,503 
15.046 
19.679 
22.083 
25.364 
26.818 
28.993 
30,327 
32,515 
35,808 
38,147 
45,721 
54.367 
64,247 
75,573 


$13,923 
15,445 
20.197 
22.664 
26.015 
27,542 
29.798 
31,218 
33,500 
36.893 
39.339 
47,149 
56,066 
66,254 
77,935 


$14,346 
15,615 
20,715 
23,245 
26.665 
28.267 
30,603 
32.110 
34,485 
37,979 
40,531 
48,578 
57,765 
68.262 
80,297 


$14,593 
16.074 
21,233 
23,826 
27,316 
28,992 
31,408 
33,001 
35,471 
39,064 
41.722 
50.006 
59,464 
70,269 
82,659 


$15,007 
16,533 
21,752 
24,407 
27,967 
29.717 
32,213 
33,893 
36,456 
40,150 
42.914 
51.435 
61,162 
72.276 
85,021 


8 


$15,426 
16,991 
22,270 
24,988 
28,618 
30,441 
33.018 
34.785 
37.442 
41,235 
44.106 
52,864 
62,861 
74,284 
87,382 


$15,445 
17.450 
22,788 
25,568 
29,268 
31.166 
33,823 
35,676 
38,427 
42,321 
45,298 
54,292 
64,560 
76,291 
89.744 


10 


$15,833 
17.909 
23.307 
26,149 
29,919 
31,891 
34.628 
36.568 
39,413 
43.407 
46,490 
55,721 
66,258 
78,299 
92.106 


Salary  Table  No.  9&-SD  (LEO)— Rates  of  Pay  for  Law  Enforcement  Officers  (LEO'S),  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  2%  General  Increase  and  a  8%  LEO  Spe- 
cial Pay  Adjustment  for  the  San  Diego,  CA  Metropoutan  Statistical  Area  (Net  Increase:  2.00%) 

[Effective  January  1995] 


GS-1  .. 

GS-2., 

GS-3.. 

GS-4.. 

GS-5.. 

GS-6.. 

GS-7.. 

GS-8.. 

GS-9.. 

GS-10 

GS-11 

GS-12 

GS-13 

GS-14 

G3-15 


Annual  rates  t>y  grade  and  step . 


1 


$13,112 
14,742 
19.307 
21.668 
24.921 
26.273 
28,360 
29,562 
31,633 
34.836 
37,039 
44,392 
52,788 
62,381 
73,376 


$13,550 
15.093 
19,844 
22,270 
25,595 
27,024 
29.193 
30.485 
32,654 
35,951 
38.273 
45,872 
54,548 
64.460 
75.822 


$13,985 
15.582 
20.381 
22,871 
26,269 
27,774 
30.027 
31 .409 
33,674 
37,085 
39,507 
47.352 
56,307 
66,539 
78.269 


$14,420 
15,996 
20,917 
23,473 
26,943 
28,525 
30,861 
32,332 
34,695 
38,209 
40,742 
48,831 
58,066 
68,618 
80,715 


$14,858 
16.172 
21,454 
24.074 
27,617 
29,276 
31,695 
33,255 
35.716 
39.334 
41.976 
50.31 1 
59,826 
70,597 
83,161 


6 


$15,114 
16.647 
21,991 
24.676 
28.291 
30,026 
32,529 
34.179 
36.736 
40,458 
43.21 1 
51.790 
61.585 
72,776 
85,607 


$15,542 
17,122 
22.528 
25,277 
28,965 
30,777 
33.362 
35,102 
37.757 
41.582 
44.445 
53.270 
63,344 
74,855 
88,053 


8 


$15,976 
17.598 
23.064 
25.879 
29.638 
31,527 
34,196 
36,026 
38,777 
42,706 
45,680 
54.750 
65,103 
76,934 
90,500 


$15,996 
18,073 
23,601 
26,481 
30,312 
32.278 
35.030 
36.949 
39.798 
43.831 
46,914 
56,229 
66,863 
79,013 
92,946 


10 


$16,398 
18,548 
24,138 
27,082 
30,986 
33.029 
35,864 
37,872 
40,819 
44,955 
48,149 
57,709 
68.622 
81 ,092 
95,392 


Salary  Table  No.  95-SF  (LEO)— Rates  of  Pay  for  Law  Enforcement  Officers  (LEO's),  Including  Special  Sal- 
ary Rates  at  GS-3  Through  GS-10  and  Incorporating  the  2.00%  General  Increase  and  a  16%  LEO  Spe- 
cial Pay  Adjustment  for  the  San  Francisco-Oaklamd-San  Jose,  CA  CMSA  (Net  Increase:  2.00%) 

[Effective  January  1995) 


Annual  rates  by  grade  and  step 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-1  

GS-2 

GS-3 

G3-4 

G&-5 

GS-6 

GS-7 

GS-a 

GS-9 

GS-10 

GS-1 1 

GS-12 

GS-13 ...._ 

$14,084 
15,834 
20,737 
23,273 
26,767 
28.219 
30.480 
31.752 
33,976 
37,417 
39,782 
47,681 
56,698 

$14,553 
16,211 
21,314 
23,919 
27,491 
29,026 
31,356 
32,743 
35,073 
38,625 
41,108 
49,270 
58,588 

$15,021 
16.736 
21,390 
24,565 
28,215 
29,832 
32,251 
33,735 
36.169 
39,832 
42,434 
50,859 
60,478 

$15,488 
17,181 
22,467 
25,211 
28.939 
30.638 
33,147 
34.727 
37.265 
41,040 
43,760 
52,448 
62.367 

$15,958 
17.370 
23,043 
25,858 
29,662 
31,444 
34.043 
35,719 
38.361 
42.247 
45,086 
54.037 
64,257 

$16,233 
17,880 
23,620 
26,504 
30,386 
32,250 
34,938 
36,711 
39.457 
43,455 
46,412 
55,627 
66,147 

$16,694 
18,391 
24,196 
27,150 
31,110 
33,057 
35,834 
37.702 
40,554 
44,662 
47.737 
57.216 
68,036 

$17,160 
18,901 
24,773 
27.796 
31,834 
33,863 
36,729 
38,694 
41,650 
45.870 
49.063 
58,805 
69,926 

$17,181 
19,411 
25,349 
28,442 
32,558 
34,669 
37,625 
39,686 
42,746 
47,077 
50,389 
60,394 
71.816 

$17,612 
19,922 
25,926 
29,088 
33.282 
35,475 
38.520 
40,678 
43,842 
48.285 
51.715 
61,983 
73.705 
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^'Ty'r'atIsTt  lt^\^!^^^^T<SZ^^]:^  """^  ENFORCEMENT  OFFICERS  (LEO'S).  INCLUDING  SPECU^L  Sal- 
.  ARY  HATES  AT  OiS-3  THROUGH  GS-10  AND  INCORPORATING  THE  2.00%  GENERAL  lNCREA<5F  Al^jn  a.  IRQi.  I  CO  Cor 
C«L  PAY  ADJUSTMENT  FOR  THE  SAN  FRANCSCCXJakUNO-SAN  JOS^aTmSMNET  "crVaS:  2.0C^)'f?o^^ 

I  [Effective  January  1995] 


-f^ 

, 

Annual  rates  by  grade  and  step 

r- 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

GS-14 

GS-15 

67.002 
78,812 

69.235 
81.439 

71.468 
84.066 

73,701 
86.694 

75,934 
89.321 

78.167 
91,949 

80.400 
94.576 

82.633 
97.203 

84.866 
99,831 

87.099 

102,458 

^^"^sl.  JrTratp°<;  ??"rl^^t^°^~^^J.l^  °'  P^"  '°"  LAW  Enforcement  Officers  (LEO's).  Including  Special 
SALARY  Rates  at  GS-3  Through  GS-IO  and  Incorporating  the  2  00%  General  iNCREAip  Imh  a  i  oririxi 

PAYMENT  OF  5.84%  FOR  THE  LOCALITY  PAY  AREA  OF  SEATTLE-TACOMA-BreMERTON.  ^^^^  S)^ 

[Effective  January  1995] 


GS-1  . 
GS-2. 
GS-3. 
GS-4. 
GS-5. 
GS-6. 
GS-7. 
GS-8. 
G&-9. 
GS-10 
GS-11 
GS-12 
GS-13 
GS-14 
GS-15 


1 


312,850 
14,447 
18,921 
21,235 
24.423 
25,748 
27,793 
28,971 
31,001 
34.140 
36,298 
43,504 
51,732 
61.133 
71.909 


$13,279 
14.791 
19.447 
21.824 
25.083 
26.483 
28.610 
29.875 
32.001 
35.242 
37,508 
44,954 
53,457 
63.171 
74.306 


Annual  rates  by  grade  and  step 


$13,705 
15.271 
19.973 
22,414 
25,743 
27.219 
29.427 
30.780 
33.001 
36.343 
38,717 
46,404 
55,181 
65,208 
76,703 


$14,132 
15,676 
20,499 
23.003 
26.404 
27.954 
3»,244 
31.685 
34.001 
37.445 
39,927 
47.854 
56.905 
67.245 
79,101 


$14,560 
15.848 
21.025 
23,593 
27,064 
28,690 
31.061 
32.590 
35.001 
38.547 
41,137 
49.305 
58.629 
69,283 
81,498 


6 


$14,811 
16,314 
21,551 
24,182 
27,725 
29.426 
31,878 
33,495 
36,001 
39,649 
42.347 
50.755 
60.353 
71,320 
83.895 


$15,231 
16,780 
22,077 
24.772 
28,385 
30,161 
32.695 
34,400 
37,002 
40,751 
43,556 
52.205 
62,077 
73,358 
86.292 


8 


$15,657 
17.246 
22.603 
25.361 
29.046 
30.897 
33.512 
35.305 
38.002 
41.852 
44.766 
53,655 
63.801 
75.395 
88.690 


$15,676 
17.711 
23.129 
25.951 
29.706 
31.632 
34.329 
36.210 
39,002 
42.954 
45.976 
55.105 
65,526 
77.433 
91.087 


10 


$16,070 
18,177 
23.655 
26.540 
30.367 
32,368 
35.146 
37.115 
40.002 
44.056 
47.186 
56.555 
67,250 
79.470 
93.484 


[Effective  January  1995) 


GS-1  . 
GS-2. 
GS-3. 
GS-4. 
GS-5. 
GS-6. 
GS-7. 
GS-8. 
GS-9. 
GS-10 
GS-11 
GS-12 
GS-13 
GS-14 
GS-15 


$12,806 
14,398 
18.857 
21.162 
24,340 
25.660 
27.698 
28,872 
30,895 
34.024 
36.174 
43.356 
51,557 
60,925 
71,664 


$13,234 
14,741 
19,381 
21,750 
24,998 
26,393 
28,512 
29,774 
31,892 
35,122 
37.380 
44.802 
53.275 
62,956 
74,053 


Annual  rates  by  grade  and  step 


$13,659 
15.219 
19,905 
22,337 
25,656 
27,126 
29.327 
30,676 
32,889 
36,220 
38,586 
46.247 
54,993 
64.986 
76,442 


$14,084 
15.623 
20,429 
22,925 
26,314 
27.859 
30.141 
31,578 
33,885 
37,318 
39,791 
47,692 
56,711 
67,017 
78.832 


$14,511 
15.795 
20.954 
23.513 
26.972 
28.592 
30.955 
32.479 
34.882 
38.416 
40.997 
49,137 
58,430 
69.047 
81,221 


6 


$14,761 
16.259 
21,478 
24,100 
27,630 
29,326 
31.770 
33,381 
35.879 
39,514 
42,203 
50,582 
60.148 
71,078 
83,610 


$15,180 
16,723 
22,002 
24,688 
28,289 
30,059 
32,584 
34,283 
36,876 
40,612 
43,408 
52.027 
61,866 
73,108 
85.999 


8 


$15,604 
17.187 
22.526 
25,275 
28.947 
30,792 
33,398 
35,185 
37,873 
41.710 
44.614 
53.472 
63,584 
75,139 
88,388 


$15,623 
17.651 
23.051 
25,863 
29,605 
31,525 
34.212 
36,087 
38.869 
42,808 
45,819 
54,917 
65,303 
77.169 
90.777 


10 


$16,015 
18,115 
23,575 
26,450 
30,263 
32,258 
35,027 
36.989 
39,866 
43,906 
47,025 
56,362 
67,021 
79.200 
93,166 
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Salary  Table  No.  95-RUS  (LEO)— Rates  of  Pay  for  Law  Enforcement  Officers  (LEO'S),  Including  Special 
Salary  Rates  at  GS-3  Through  GS-10  and  Incorporating  the  2.00%  General  Increase  and  a  Locality 
Payment  of  3.74%  for  the  Locality  Pay  Area  of  Rest  of  U.S.  (Net  Increase:  2.64%) 

(Effective  January  1995] 


GS-1  ., 

GS-2.. 

GS-3.. 

GS-4.. 

GS-5.. 

GS-6.. 

GS-7.. 

GS-8.. 

GS-9.. 

GS-10 

GS-11 

GS-12 

GS-1 3 

GS-14 

GS-1 5 


Annual  rates  by  grade  and  step 


1 


$12,595 
14,161 
18,546 
20,813 
23,938 
25,237 
27,241 
28,396 
30,385 
33,462 
35,578 
42.641 
50,706 
59,920 
70,482 


513,015 
14,498 
19,061 
21,391 
24,585 
25,958 
28,042 
29,283 
31,366 
34,542 
36,763 
44.063 
52.396 
61.917 
72.832 


513,433 
14,968 
19,577 
21,969 
25,233 
26,679 
28.843 
30,170 
32.346 
35,622 
37.949 
45,484 
54.086 
63.914 
75,181 


$13,851 
15.365 
20.092 
22,547 
25,880 
27,400 
29,644 
31,057 
33.326 
36,702 
39,135 
46.905 
55.776 
65,911 
77.531 


514.272 
15,534 
20,608 
23,125 
26,527 
28.121 
30.445 
31.944 
34,307 
37.782 
40.321 
48.326 
57.466 
67.908 
79.881 


514,517 
15.990 
21.124 
23.703 
27.175 
28.842 
31.245 
32.831 
35.287 
38.862 
41.506 
49.747 
59.156 
69.905 
82,231 


514.929 
16.447 
21 .639 
24.280 
27.822 
29,563 
32.046 
33,718 
36,268 
39.942 
42.692 
51.169 
60,846 
71.902 
84,580 


8 


515,346 
16.903 
22,155 
24,858 
28,469 
30,284 
32,847 
34.605 
37,248 
41.022 
43,878 
52,590 
62.536 
73,899 
86,930 


515,365 
17.360 
22.670 
25.436 
29.117 
31.005 
33,648 
35,492 
38,228 
42,102 
45.064 
54.011 
64.225 
75.896 
89.280 


10 


515.751 
17,816 
23.186 
26,014 
29,764 
31,726 
34,449 
36,379 
39.209 
43.182 
46.249 
55,432 
65,915 
77,893 
91,629 


1995  Salary  Tables — Senior  Executive 
Service,  Senior-Level  and  Scientific  or 
Professional  Positions,  Administrative 
Law  Judges,  and  Members  of  the  Boards 
of  Contract  Appeals 

Executive  Order  12944  reflects  a 
decision  by  the  President  not  to  increase 
the  rates  of  basic  pay  for  members  of  the 
Senior  Executive  Service  (SES)  in  1995. 
Like  administrative  law  judges  and 
Contract  Appeals  Board  members,  SES 
members  (including  SES  members  in 
the  Federal  Bureau  of  Investigation  and 
the  Drug  Enforcement  Administration) 
will  receive  no  across-the-board 
increase  in  basic  pay  in  1995.  In 
accordance  with  5  U.S.C.  5376,  the 
minimum  rate  of  basic  pay  for  senior- 
level  (SL)  and  scientific  or  professional 
(ST)  positions  will  increase  by  2  percent 
(to  $81,529)  because  of  the  2-percent 
General  Schedule  pay  adjustment,  while 


the  maximum  rate  of  basic  pay  remains 
unchanged  ($115,700),  since  the  rate  for 
level  rv  of  the  Executive  Schedule 
remains  unchanged. 

Under  5  U.S.C.  5304(h)  and  Executive 
Order  12883  of  November  29,  1993,  the 
President's  Pay  Agent  has  extended 
locality-based  comparability  payments 
to  members  of  the  Senior  Executive 
Service,  administrative  law  judges, 
members  of  the  Boards  of  Contract 
Appeals,  employees  in  senior-level  and 
scientific  or  professional  positions, 
members  of  the  Foreign  Service,  and 
members  of  the  Senior  Foreign  Service. 
The  locality  rates  of  pay  for  affected 
individuals  (other  them  the  Foreign 
Service  and  Senior  Foreign  Service)  are 
shown  on  Salary  Tables  Nos.  95-ES 
(LOG),  95-SL/ST  (LOC),  95-AL)  (LOG), 
and  95-BCA  (LOG).  These  rates  of  pay 
are  computed  based  on  the  scheduled 
rates  of  pay  for  these  positions  and 


reflect  the  locality  payments  authorized 
by  the  President  on  November  30.  1994. 
Salary  Tables  Nos.  95-ES  (LEO)  and  95- 
SL/ST  (LEO)  contain  the  special  law 
enforcement  adjusted  rates  of  pay  for 
SES  members  and  for  employees  in 
senior-level  and  scientific  or 
professional  positions  whose  official 
duty  stations  are  located  in  five  special 
pay  adjustment  areas.  These  rates  of  pay 
were  authorized  by  section  404  of 
FEPGA.  (The  Pay  Agent  also  extended 
locality  payments  to  certain  single- 
agency  categories  of  non-General 
Schedule  employees.  Individual 
agencies  are  responsible  for  calculating 
these  locality  payments.) 

The  locality  rates  of  pay  and  the 
special  law  enforcement  adjusted  rates 
of  pay  are  considered  basic  pay  for  the 
same  purposes  as  General  Schedule 
locality  rates  of  pay. 


Rates  of  Basic  Pay  for  Members  of  the  Senior  Executive  Service,  Employees  in  Senior-Level  and  Scientific  or  Professional 
Positions,  Administrative  Law  Judges,  and  Members  of  the  Boards  of  Contract  Appeals 

Effective  January  1995 

Salary  Table  No.  95-ES— Rates  of  Basic  Pay  for  Members  of  the  Senior  Executive  Service  (SES) 


ES-1 
ES-2 
ES-3 
ES-4 
ES-5 
ES-6 


Annual  rate 


592,900 
97,400 
101,800 
107,300 
111,800 
115,700 
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SALARY  TABLE  NO.  95-S17ST-RATES  OF  BASIC  PAY  FOR  EMPLOYEES  IN  SENIOR-LEVEL  (SL)  AND  SCIENTIFIC  OR 

Professional  (ST)  Positions 


Minimum  . 
Maximum 


± 


Annual  rate 


$81 ,529 
115,700 


SALARY  Table  No.  95-ALJ-Rates  of  Basic  Pay  for  Administrative  Law  Judges  (AU)  Positions 


AL-3/A  .. 
AL-3/B  .. 
AL-3/C  .. 
AL-3/D  .. 
AL-3/E  .. 
AL-3/F  .. 

AL-2 

AL-1  


Annual  rate 


$75,205 

80.990 

86.775 

92.560 

98,345 

104.130 

109.915 

115.700 


SALARY  Table  No.  95-BCA-Rates  of  Pay  for  Members  of  the  Boards  of  Contract  Appeals  (BCA) 


Ctiairman  

Vice  Chairman  . 
Other  Members 


Annual  rate 


5115.700 
112229 
108.758 


LOCAUTY  Rates  of  Pay  for  Members  of  the  Senior  Executive  Service  and  Employees  in  Senior-Level  and 

Scientific  or  Professional  Positions 

[Effective  January  1995] 


LocaMy  pay  area 


Atlanta,  GA  ...„ 

Boston-Worcester-Lawrence.     MA-NH- 
ME-CT  

Chicago-Gary-Kenosha.  IL-IN-WI  

Cincirviati-Hamilton.  OH-KY-IN „ 

Cteveland-Akron,  OH  

Columbus,  OH _ 

DaJlas-Fort  Worth,  TX  

Dayton-Springfield.  OH  

Denver-BoukJer-Greeley,  CO 

Detroit-Ann  Artxx-Flint.  Ml  

Hoostoo-Gatveston-Bfazoria,  TX  

Huntsville,  AL  

Indianapolis,  IN  „ 

Kansas  City,  MO-KS  """"!.. 

Los  Angeles-Riverside-Orange  County, 

CA 

Miami-Fort  Lauderdale.  FL 

New  York-N.  New  Jersey-Long  Island, 

NY-NJ-CT-PA  

Philadelphia-Wilmington-Atlantic      City 

PA-NJ-DE-MD  ■ 

PorHand-Salem,  OR-WA  

Richnrwnd-Peterstxjrg,  VA  

Sacramento-Yolo,  CA  

St.  Louis.  MO-IL  

San  Diego,  CA  _ 

San  Francisco-Oakland-San  Jose,  CA  . 

Seattle-Tacoma-Bremerton.  WA  

Washington-Baltimore.  DC-MD-VA-WV 
Rest  of  U.S 


Salary  Table  No.  95-ES  (LOG)— Senior  Executive  Service  (SES) 


ES-1 


ES-2 


597,229 

99.375 
99.329 
97.852 
96.830 
97.824 
98.149 
97.722 
98,242 
99,022 
100,824 
96.978 
97.155 
96.588 

99.765 
97,907 

99.682 

98.716 
97.276 
96.616 
97.796 
96.876 
98.604 
100.462 
98.325 
97.991 
96,374 


$101,939 

104.189 

104.140 

102.591 

101.520 

102,562 

102.903 

102.455 

103.001 

103.819 

105.708 

101.676 

101.861 

101,267 

104.598 
102.650 

104.510 

103.497 
101.988 
101,296 
102.533 
101,569 
103,380 
105.328 
103.088 
102.738 
101.043! 


ES-3 


5106,544 

108.895 
108.845 
107.226 
106,106 
107,195 
107.552 
107.083 
107,654 
108,509 
110,484 
106.269 
106,462 
105,841 

109,323 
107.287 

109.231 

108.173 
106.595 
105.872 
107.165 
106.157 
108,051 
110.087 
107.745 
107.379 
105,607 


ES-4 


$112,300 

114.779 
114.725 
113.019 
111.839 
112.987 
113.362 
112,869 
113.470 
114.371 
116,453 
112.010 
112,214 
111,560 

115,229 
113,083 

115.133 

114.017 
112.354 
111,592 
112.955 
111,892 
113,888 
116.034 
113.566 
113.180 
111.313 


ES-5 


ES-6 


•Rate  limited  to  the  rate  for  level  III  of  the  Executive  Schedule  (5  U.S.C.  5304(g)(2)). 


$117,010 

119,592 
119.537 
117.759 
116.529 
117.725 
118,117 
117.602 
118.229 
119.168 
121,337 
116.708 
116.920 
116.238 

120.062 
117.826 

119,961 

118.799 
117.066 
116.272 
117.692 
116.585 
118.665 
120.901 
118,329 
117.927 
115.981 


5121.092 

•123.100 

•123.100 

121.867 

120.594 

121.832 

122237 

121.705 

122.353 

•123.100 

•123.100 

120.779 

120.999 

120293 

•123.100 
121.936 

•123.100 

122.943 

121.149 
120.328 
121.797 
120.652 
122.804 
•123.100 
122.457 
122.040 
120.027 


Salary  TaWe  No.  95-SU 

ST  (LOC)— Senior-Level 

(SL)  and  soenlMc  or 

professional  (ST)  pos»- 

tions 


Minimum 


Maximum 


$85,328 

87212 
87.171 
85.874 
84.978 
85,850 
86.135 
85.760 
86217 
86.902 
88.483 
85.108 
85263 
84.766 

87.554 
85.923 

87.481 

86,633 
85.369 
84.790 
85.826 
85.018 
86.535 
88,165 
86.290 
85,997 
84,578 


$121,092 

•123.100 

•123.100 

121.867 

120.594 

121.832 

122237 

121.705 

122.353 

•123.100 

•123.100 

120.779 

120.999 

120293 

•123.100 
121.936 

•123,100 

122.943 
121.149 
120.328 
121,797 
120.652 
122.804 
•123.100 
122,457 
122,040 
120.027 
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htoTE:  Law  enforcement  officers  in  tfie  Boston,  Los  Angeles.  New  York,  and  San  Francisco  CSMA's  and  in  ttie  San  Dieqo  MSA  are  entitled  to 
the  rates  on  Salary  Tables  Nos.  95-ES  (LEO)  or  95-SL/ST  (LEO),  as  appropriate. 

LOCALITY  Rates  of  Pay  for  Administrative  Law  Judges  and  Members  of  Boards  of  Contract  Appeals 

[Effective  January  1 995]  " 


LocaMy  pay  area 


Atlanta,  GA  

Bostor>-Worcestef-LawrerK»,  MA- 

nh-me-ct 

OicagcKGary-Kerwsha.  IL-lt4-WI 
Gnannati-HamiKon,  OH-KY-IN  ... 

Cleveland-Akron.  OH 

Cdumbos,  OH  

Dallas-Fort  Worth,  TX 

Dayton-Spnngfield.  OH 

Denver-BouWer-Greeley,  CXD  

Detroit-Ann  Artxjr-Flint.  Ml 

Houstor>-Galveston-Bra2orla,  TX  . 

Huntsvllle.  AL 

Indianapolis,  IN 

Kansas  City.  MO-KS 

Los       Angeles- Riverside-Orange 

County.  CA 

Miami-Fort  Lauderdale.  FL 

New  YofV-N.   New  Jersey-Long 

Island.  NY-NJ-CT-PA 

Ptiiladelphia-Wilmington-Atlantic 

City.  PA-NJ-DE-MD 

Portland-Salem,  OR-WA 

Rictupond-Peterstxjrg,  VA 

Sacranoenlo-Yok),  CA 

St.  Louis.  MO-IL 

San  Dtego,  CA 

San  FrarK3SCo-Oakland-San 

Jose.  CA 

Seattle-Tacoma-Bremerton,  WA  .. 
Washington-Baltimore.     OC-MO- 

VA-WV „ 

Restof  U.S 


Salary  Table  No.  95-ALJ  (LOC)— Administrative  Law  Judges 


AL-3/A 


578,710 

80.447 
80,409 
79.213 
78.386 
79,191 
79.454 
79,108 
79,529 
80,161 
81,620 
78,506 
78,649 
78.191 

80.763 
79,259 

80,695 

79.913 
78.747 
78,213 
79,168 
78,424 
79,823 

81.327 
79,597 

79,326 
78,018 


AL-3IB 


$84,764 

86,635 
86,595 
85,307 
84,416 
85.282 
85.566 
85.193 
85.647 
86.327 
87.898 
84,545 
84,699 
84^05 

86,975 
85,355 

86,902 

86,060 
84,805 
84.230 
85.258 
84,456 
85,963 

87.583 
85.720 

85,428 
84,019 


AL-3«: 


$90,819 

92,823 
92.780 
91.400 
90.446 
91.374 
91.678 
91279 
91,765 
92,493 
94,177 
90,584 
.  90,749 
90,220 

93.188 
91,452 

93,110 

92.207 
90.862 
90.246 
91,348 
90,489 
92,103 

93.838 
91,843 

91,530 
90.020 


AL-3« 


$96,873 

99,011 
98.965 
97,493 
96,475 
97,466 
97,790 
97,364 
97,882 
98,660 
100,455 
96,623 
96.799 
96.235 

99.400 
97.549 

99.317 

98,354 
96.920 
96.262 
97.438 
96.522 
98^43 

100.094 
97.966 

97.632 
96.022 


AL-3/E 


•Rale  limited  to  \Ue  rate  lor  level  Ml  of  t^e  Executive  Schedule  (5  U.S.C.  5304(g)(2)). 


5102,928 

105,200 
105,150 
103,587 
102,505 
103,557 
103,901 
103,449 
104.000 
104,826 
106,734 
102,662 
102.849 
102.249 

105,613 
103,646 

105,524 

104,501 
102,977 
102,279 
103,528 
102.554 
104,383 

106,350 
104,088 

103,734 
102,023 


AL-3/F 


$108,982 

111.388 
111,336 
109,680 
108,535 
109,649 
ri0,013 
109.534 
110,117 
110,992 
113,012 
108,701 
108,899 
108,264 

111.825 
109.743 

111.731 

110.649 
109,035 
108,295 
109.618 
108.587 
110,524 

112,606 
110,211 

109,836 
108,024 


AL-2 


$115,037 

117.576 
117,521 
115,773 
114,564 
115,740 
116,125 
115,620 
116.235 
117.158 
119,291 
114,740 
114,949 
114,279 

118.038 
115.839 

117.939 

116.796 
115.092 
114,312 
115.708 
114.619 
116,664 

118.862 
116,334 

115,938 
114,026 


AL-1 


$121,092 

•123,100 

•123,100 

121,867 

120,594 

121,832 

122,237 

121,705 

122,353 

•123,100 

'123,100 

120.779 

120.999 

120.293 

•123,100 
121,936 

•123,100 

122.943 
121.149 
120.328 
121.797 
120.652 
122.804 

•123.100 
122.457 

122.040 
120.027 


Salary  table  No.  96-BCA  (LOC)— mem- 
bers ol  boards  of  contract  appeals 
(BCA) 


Chairman 


$121,092 

•123.100 

•123.100 

121,867 

120,594 

121,832 

122,237 

121,705 

122,353 

•123,100 

•123,100 

120,779 

120,999 

120,293 

•123,100 
121,936 

•123.100 

122.943 
121.149 
120.328 
121.797 
120.652 
122.804 

•123.100 
122,457 

122,040 
120,027 


Vice  chair- 
man 


$117,459 

120,051 
119,995 
118,211 
116,976 
118.177 
118.570 
118.054 
118,682 
119.625 
121,802 
117,156 
117,369 
116,684 

120.523 
118.278 

120.422 

119,255 
117,515 
116,718 
118,143 
117,032 
119,120 

121,364 
118,783 

118,379 
116.426 


Other  mem- 
bers 


$113,826 

116,338 
116.284 
114,555 
113,358 
114,522 
114,903 
114,403 
115,012 
115,925 
118,035 
113.532 
113,739 
113,076 

116,795 
114,620 

116,697 

115,566 
113,881 
113,108 
114,490 
113,413 
115,436 

117,611 
115,109 

114,718 
112,826 


Special  Law  Enforcement  Adjusted  Rates  of  Pay  for  Members  of  the  Senior  Executive  Service  and 
Employees  in  Senior-Level  and  Scientific  or  Professional  Positions 

[Effective  January  1995] 


Special  pay  adjustment  area 


Boston-Worcester-Lawrence,  MA-NH- 
ME-CT  

Los  Angeles-Riverside-Orange  County, 
CA"  

New  Yort<-N.  New  Jersey-Long  Island, 
NY-NJ-CT-PA  

San  Diego,  CA  

San  Francisco-Oakland-San  Jose,  CA  . 


Salary  taljle  No.  95-ES  (LEO)— senior  executive  service  (SES) 


ES-1 


Si  07.764 

107,764 

107.764 
100,332 
107,764 


ES-2 


5112,984 

112,984 

112,984 
105,192 
112,984 


ES-3 


5118,088 

118,088 

118,088 
109,944 
118,088 


ES-4 


•5123,100 

•123,100 

•123,100 

115,884 

•123,100 


ES-5 


•$123,100 

•123,100 

•123.100 

120,744 

•123,100 


ES-6 


•5123,100 

•123,100 

•123,100 
•123,100 
•123.100 


Salary  table  No.  95-SL/ 
ST  (LEO) — senior-level 
(SL)  and  scientific  or 
professional  (ST)  posi- 
tions 


Minimum 


594,574 

94.574 

94,574 
88,051 
94,574 


Maximum 


•5123,100 

•123.100 

•123,100 
•123,100 
•123,100 


•Rate  limited  to  the  rate  for  level  III  of  ttie  Executive  Schedule  (5  U.S.C.  5304(g)(2)). 
CMSA^  "°*  '"^'"*^  ^^"'^  Barlwra  County  or  that  portion  of  Edwards  Air  Force  Base  outside  the  Los  Angeles-Riverside-Orange  County,  CA 
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1995  Salary  Table— Executive  Schedule 

The  scheduled  rates  of  pay  for  the 
Executive  Schedule  are  auUiorized  by  5 
U.S.C.  5318  and  Executive  Order  12944 
of  December  28, 1994.  Public  Law  103- 
329  bars  an  increase  in  the  rates  of  pay 
for  the  Executive  Schedule  in  1995. 

Rates  of  Pay  for  the  Executive  Schedule 

Effective  Since  January  1993 

Salary  Table  No.  95-EX— 
Executive  Schedule  (EX) 


Annual  rate 

Level  1 

,1... 

S148.400 
133.600 
123,100 
115.700 
108.200 

Level  II  

Level  III  

Level  IV 

Level  V 

Definitions  of  1905  Locality  Pay  Areas 

The  Pay  Agent's  report  to  the 
President  adopted  the  recommendations 
made  by  the  Federal  Salary  Council 
concerning  the  boundaries  of  pay 
localities  for  the  purpose  of  locality- 
based  comparability  payments.  The 
Council  recommended  a  total  of  27 
locality  pay  areas  for  1995,  including 
"Rest  of  U.S."  (RUS). 

The  Federal  Salary  Council 
recommended  dropping  5  of  the  28 
locality  pay  areas  established  by  the  Pay 
Agent  for  1994  and  combining  them 
with  RUS:  Memphis.  TN-AR-MS; 
Norfolk- Virginia  Beach-Newport  News, 
VA-NC;  Oklahoma  City,  OK;  Salt  Uke  ' 
City-Ogden,  UT;  and  San  Antonio,  TX. 
These  five  areas  will  become  part  of 
RUS  and  will  receive  the  same  locality 
pay  percentage  as  RUS  in  1995—3.74 
percent.  The  Council  also  recommended 
adding  four  new  locality  pay  areas  in 
1995  and  removing  them  from  RUS: 
Columbus,  OH;  Miami-Fort  Lauderdale. 
FL;  Portland-Salem,  OR-WA;  and 
Richmond-Petersburg,  VA.  These  areas 
will  receive  a  higher  locality  pay 
percentage  than  RUS  for  1995 — 4.00  to 
5.39  percent. 

The  definitions  of  the  locality  pay 
areas  follow.  Unless  otherwise  noted,  all 
of  the  components  listed  below  are 
counties.  The  geographic  codes  appear 
in  Worldwide  Geographic  Location 
Codes,  1993,  The  geographic  codes 
listed  for  the  majority  of  the  pay  areas 
consist.of  a  two-digit  State  and  three- 
digit  coimty  identifier.  Where 
apphcable,  city  codes  were  added  to  the 
geographic  code.  Those  areas  are 
identified  by  a  two-digit  State,  four-digit 
city,  and  three-digit  county  code.  The 
District  of  Columbia  is  identified  by  its 
State  code  only.  The  percentage  rate  of 
the^ locality-based  comparability 


payment  is  listed  by  the  name  of  the  pay 
area. 

In  parts  of  the  Boston  and  New  York 
pay  areas,  nine-digit  codes  are  used. 
This  list  covers  all  locations  within  the 
boimdaries  of  the  pay  areas  that  are 
listed  in  Worldwide  Geographic 
Location  Codes.  Some  minor  civil 
divisions,  which  are  part  of  the  Office 
of  Management  and  Budget  definition  of 
a  CMSA,  do  not  appear  here  because 
they  have  no  geographic  code.  In  some 
instances,  there  are  multiple  locations 
within  a  single  minor  civil  division  that 
have  a  geographic  code.  Each  is  listed 
separately  here. 


Atlanta, 

13-013 

13-015 

13-045 

13-057 

13-063 

13-067 

13-077 

13-Q89 

13-097 

13-113 

13-117 

13-121 

13-135 

13-151 

13-217 

13-223 

13-227 

13-247 

13-255 

13-297 


GA,  4.66% 
Barrow 
Bartow 
Carroll 
Cherokee 
Clajlon 
Cobb 
Coweta 
DeKalb 
Douglas 
Fayette 
Forsyth 
Fulton 
Gwinnett 
Henry 
Newton 
Paulding 
Pickens 
Rockdale 
Spalding 
Walton 


Boston-Worcester-Lawrence,  MA-NH- 
ME-CT;  6.97% 

Massachusetts 

25-009    all  of  Essex  County 
25-017     all  of  Middlesex  County 
25-021     all  of  Norfolk  County 
25-023     all  of  Plymouth  County 
25-025     all  of  Suffolk  County 

Part  of  Bristol  County: 
250007005     Acushnet 
250039005    Assonet 
250096005    Berkley 
250188005    Chartley 
250251005     Dartmouth 
250254005     Dighton 
250281005    East  Freetown 
250299005    Easton 
250315005    Fairhaven 
250385005    Freetown 
250670005    Mansfield 
250850005    New  Bedford 
250911005    North  Dartmouth 
250912005    Nordi  Dighton 
250913005    North  Easton 
250924005    Norton 
251064005    Raynham 
251062005    Raynham  Center 
251135005    Segreganset 
251219005    South  Dartmouth 
251225005    South  Easton 


251280005    Taunton 

Part  of  Hampden  County: 
250489013    Holland 

Part  of  Worcester  County: 
250032027    Ashbumham 
Aubimi 
Barre 

Barre  Plains 
Berlin 
Blackstone 
Bohon 
Boylston 
Brookfield 
Charlton 
Charlton  City 
Charlton  Depot 
Clinton 
Douglas 
Dudley 

East  Brookfield 
East  Douglas 
East  Princeton 
Faj-ville 
Fitchburg 
Gardner 
Grafton 
Har\ard 
Holden 
Hopedale 
Jefferson 
Lancaster 
Leicester 
Leominster 
Linwood 
Lunenburg 
Manchaug 
Mendon 
Milford 
Millbury 
Millville 
Momingdale 
Northborough 
Northbridge 
N.  Brookfield 
N.  Grafton 
N.  Oxford 
N.  Uxbridge 
Oakdale 
Oakham 
Oxford 
Paxton 
Princeton 
Rochdale 
Rutland 
Shrewsbury 
South  Barre 
South  Berlin 
Southborough 
Southbridge 
South  Grafton 
South  Lancaster 
Spencer 
Sterling 

Sterhng  Junction 
Still  River 
Sturbridge 
Sutton 
Templeton 


250055027 

250079027 

250080027 

250098027 

250110027 

250117027 

250123027 

250150027 

250185027 

250186027 

250189027 

25022002^ 

250252027 

250263027 

250272027 

250280027 

250297027 

250332027 

250350027 

250390027 

250436027 

250467027 

250480027 

250510027 

250555027 

250565027 

250585027 

250610027 

250619027 

250640027 

250664027 

250745027 

250780027 

250785027 

250820027 

250834027 

250900027 

250902027 

250910027 

250916027 

250918027 

250927027 

250944027 

250943027 

250980027 

250999027 

251045027 

251080027 

251100027 

251172027 

251200027 

251203027 

251204027 

251210027 

251228027 

251240027 

251260027 

251273027 

251266027 

251271027 

251278027 

251269027 

251283027 
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251310027 
251320027 
251376027 
251380027 
251390027 
251395027 
251410027 
251439027 
251455027 
251470027 
251500027 
251520027 


Upton 

Uxbridge 

Waterville 

Webster 

Westborough 

West  Boylston 

West  Brookfield 

Westminster 

West  Upton 

Whitinsville 

Winchendon 

Worcester 


New  Hampshire 

Part  of  Hillsborough  County 
330011011     Amherst 
330018011     Bedford 
330031011     Brookline  <• 

330160011  Goffstown 

330180011  Greenville 

330234011  Hollis 

330240011  Hudson 

330299011  Litchfield 

330310011  Manchester 

330324011  Mason 

330334011  MerrimacJc 

330340011  Milford 

330344011  Mont  Vernon 

330350011  Nashua 

330357011  New  Ipswich 

330401011  Pelham 

330434011  Reeds  Ferry 

330509011  Weare 

330540011  Wilton 

Part  of  Merrimack  County 

330236013  Hooksett 

Part  of  Rockingham  County: 

330012015  Atkinson 

330013015  Auburn 

330025015  Brentwood 

330032015  Candia 

330045015  Chester 

330087015  Danville 

330085015  Derry 

330105015  East  Derry  ": 

330108015  East  Hampstead 

330112015  East  Kingston 

330123015  Epping 

330130015  Exeter 

330153015  Fremont 

330176015  Greenland 

330195015  Hampstead 

330200015  Hampton 

330199015  Hampton  Beach 

330201015  Hampton  Falls 

330252015  Kensington 

330255015  Kingston 

330305015  Londonderry 

330355015  New  Castle 

330354015  Newfields 

330356015  Newington 

330370015  Newmarket 

330381015  Newton 

330382015  Newton  Junction 

330391015  North  Hampton 

330384015  North  Salem 

330417015  Plaistow 

330430015  Portsmouth 


330435015 
330445015 
330447015 
330448015 
330462015 
330466015 
330474015 
330475015 
330478015 
330533015 
330527015 
330551015 


Raymond 

Rye 

Rye  Beach 

Salem 

Sandown 

Seabrook 

South  Danville 

South  Hampton 

Stratham 

West  Rye 

Westville 

Windham 


Part  of  Strafford  County: 
330029017    Barrington 


330090017 
330100017 
330140017 
330281017 
330311017 
330342017 
330345017 
330440017 
330443017 
330470017 


Dover 

Durham 

Farmington 

Lee 

Madbury 

Milton 

Milton  Mills 

Rochester 

RoUinsford 

Somersworth 


Maine 

Part  of  York  County: 
230450031     Berwick 


231445031 
232450031 
234250031 
234300031 
237450031 
239800031 
239900031 
239950031 


Cape  Neddick 
Eliot 
Kittery 
Kitterypoint 
South  Berwick 
York 

York  Beach 
York  Harbor 


Connecticut 

Part  of  Windham  County: 
090231015    Fabyan 
090259015     Grosvenordale 
090373015    Mechanicsville 
090500015     N.  Grosvenordale 
090603015    Quinebaug 
090749015    Thompson 

Chicago-Gary-Kenosha,  IL-IN-WI,  6.92% 
Illinois 


17-031 

Cook 

17-037 

DeKalb 

17-043 
17-063 
17-089 

DuPage 
Grundy 
Kane 

17-091 

Kankakee 

17-093 

Kendall 

17-097 

Uke 

17-111 
17-197 

McHenry 
Will 

Indiana 
18-089 

Lake 

18-127 

Porter 

Wisconsin 
55-059    Kenosha 

Cincinnati-Hamilton,  OH-KY-IN,  5.33% 

Ohio 

39-015    Brown 


39-017  Butler 

39-025  Clermont 

39-061  Hamihon 

39-165  Warren 

Kentucky 

21-015  Boone 

21-037  Campbell 

21-077  Gallatin 

21-081  Grant 

21-117  Kenton 

21-191  Pendleton 

Indiana 

18-029  Dearborn 

18-115  Ohio 

Cleveland-Akron,  OH,  4.23% 

39-007  Ashtabula 

39-035  Cuyahoga 

39-055  Geauga 

39-085  Uke 

3*-093  Lorain 

39-103  Medina 

39-133  Portage 

39-153  Summit 

Columbus,  OH,  5.30% 


39-041 

Delaware 

39-045 

Fairfield 

39-049 

Franklin 

39-089 

Licking 

39-097 

Madison 

39-129 

Pickaway 

Dallas-Fort  Worth,  TX  5.65% 

48-085 

Collin 

48-113 

Dallas 

48-121 

Denton 

48-139 

Ellis 

48-213 

Henderson 

48-221 

Hood 

48-231 

Hunt 

48-251 

Johnson 

48-257 

Kaufinan 

48-367 

Parker 

48-397 

Rockwall 

48-139 

Tarrant 

Dayton-Springfield,  OH,  5.19% 

39-023  Clark 

39-057  Greene 

39-109  Miami 

39-113  Montgomery 

Denver-Boulder-Greeley,  CO,  5.75% 

08-001  Adams 

08-005  Arapahoe 

08-013  Boulder 

08-031  Denver 

08-035  Douglas 

08-059  Jefferson 

08-123  Weld 

Detroit-Ann  Arbor-Flint,  MI.  6.59% 

26-049  Genesee 

26-087  Lapeer 

26-091  Lenawee 

26-093  Livingston 
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26-099 
26-115 
26-125 
26-147 
26-161 
26-163 


Macomb 

Monroe 

Oakland 

St.  Clair 

Washtenaw 

Wayne 


Houston-Galveston-Brazoria.  TX.  8.53% 

48-039  Brazoria 

48-071  Chambers 

48-157  Fort  Bend 

48-167  Galveston 

48-201  Harris    j  1 

48-291  Liberty  || 

48-339  Montgortiery 

48^73  Waller 

Huntsville.  AL.  4.^9% 

01-083     Limestooe 
01-089    Madison 


Indiana 

18-011 
18-057 
18-059 
18-063 
18-081 
18-095 
18-097 
18-109 
18-145 


polis,  IN,  4.58% 

Boone 

Hamilton 

Hancock 

Hendricks 

Johnson 

Madison 

Marion 

Morgan 

Shelby 


Kansas  City,  MO-I^S.  3.97% 
Missouri 


Cass 

Clay 

Clinton 

Jackson 

Lafayette 

Platte 

Ray 


29-037 
29-047 
29-049 
29-095 
29-107 
29-165 
29-177 

Kansas 

20-091  Johnson 

20-103  Leaven w 

20-121  Miami 

20-209  Wyandottla 

Los  Angeles-RiversSde-Orange  County 
CA,  7.39%-^ 


(i:th 


06-037 
06-059 
06-065 
06-071 
06-083 
06-111 


Los  Ange  f  s 

Orange 

Riverside 

San  Bernardino 

Santa  Barbara 

Ventura 


061077029    Edwards  Air  Force  Base 
Miami-Fort  Lauderdale.  FL,  5.39% 


12-011 
12-025 


Broward 
Dade 


New  York-Northern  New  Jersey-Long 
Island,  NY-NJ-CT-PA,  7.30%' 

New  York 

36-005     Bronx 


*  GS  employees  in  the  l{4s  .\ngeles  and  New  York 
CMSA's  will  continue  to  taceive  the  8-percent 
interim  geographic  adjustments  authorized  since 
1991.  but  will  also  receive  the  2  percent  general 
increase. 


36-027 
36-047 
36-059 
36-061 
36-071 
36-079 
36-081 
36-085 
36-087 
36-103 
36-119 


Dutchess 

Kings 

Nassau 

New  York 

Orange 

Putnam 

Queens 

Richmond 

Rockland 

Suffolk 

Westchester 


New  Jersey 

34-003  Bergen 

34-013  Essex 

34-017  Hudson 

34-019  Hunterdon 

34-021  Mcfcer 

34-023  Middlesex 

34-025  Monmouth 

34-027  Morris 

34-029  Ocean 

34-031  Passaic 

34-035  Somerset 

34-037  Sussex 

34-039  Union 

34-041  Warren 

Connecticut 

09-001     all  of  Fairfield  County 
09-009     all  of  New  Haven  County 

Part  of  Litchfield  County 
090051005    Bethlehem 
090083005     Bridgewater 
090247005     Gavlordsville 
090372005     Marble  Dale 
090450005     New  Milford 
090454005     New  Preston 
090535005     Oakville 
090629005     Roxburv 
090740005    Thomaston 
090802005    Washington 
090805005     Washington  Depot 
090817005    Watertown 
090857005     Woodbur>- 

Part  of  Middlesex  County 
090130007    Clinton 
090332007     Killingworth 

Pennsylvania 
42-103    Pike 

Philadelphia-Wilmington-Atlantic  City 
PA-NJ-DE-MD,  6.26% 

Pennsylvania 

42-017     Bucks 
42-029    Chester 
42-045     Delaware 
42-091  .  Montgomerj' 
42-101     Philadelphia 

New  Jersey 

34-001  Atlantic 

34-005  Burlington 

34-007  Camden 

34-009  Cape  May 

34-011  Cumberland 

34-015  Gloucester 


34-033 

Salem 

Delaware 

10-003 

New  Castle 

Maryland 

24-015 

Cecil 

Portland-Salem.  OR-WA,  4.71% 

Oregon 

41-005 

Clackamas 

41-009 

Columbia 

41-047 

Marion 

41-051 

Multnomah 

41-053 

Polk 

41-067 

Washington 

41-071 

Yamhill 

Washington 

53-011 

Clark 

Richmond-Petersburg.  VA,  4.00% 

51-036 

Charles  City 

51-041 

Chesterfield 

51-053 

Dinwiddie 

51-075 

Goochland 

51-085 

Hanover 

51-087 

Henrico 

51-127 

New  Kent 

51-145 

Powhatan 

51-149 

Prince  George 

51-570 

Colonia  Heights  city 

51-670 

Hopewell  city 

51-730 

Petersburg  city 

51-760 

Richmond  city 

Sacramento- Yolo.  C.\.  5.27% 

06-017 

El  Dorado 

06-061 

Placer 

06-067 

Sacramento 

06-113 

Yolo 

St.  Louis 

.  MOIL.  4.28% 

Missouri 

• 

Part  of  Crawford  County: 

2976300 

55    SulUvan  City 

29-071 

Franklin 

29-099 

Jefferson 

29-113 

Lincoln 

29-183 

St.  Charles 

29-189 

St.  Louis 

29-219 

Warren 

29-510 

St.  Louis  city 

Illinois 

17-027 

Clinton 

17-083 

Jersey 

17-119 

Madison 

17-133 

Monroe 

17-163 

St.  Clair 

San  Diego,  CA.  6.14% 

06-073 

San  Diego 

San  Francisco-Oakland-San  Jose,  CA 

8.14% 

06-001  Alameda ' 

06-013  Contra  Costa 

06-041  Marin 
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06-055     Napa 

24-005 

Baltimore 

06-075    San  Francisco 

24-009 

Calvert 

06-081     San  Mateo 

24-013 

Carroll 

06-085    Santa  Clara 

24-017 

Charles 

06-087    Santa  Cruz 

24-021 

Frederick 

06-095     Solano 

24-025 

Harford 

06-097    Sonoma 

24-027 

Howard 

Seattle-Taconia-Bremcrton.  WA,  5.84% 

24-031 
24-033 

Montgomery 
Prince  George's 

53-029    Island 

24-035 

Queen  Anne's 

53-033     King 

24-037 

St.  Marys 

53-035     Kitsap 

24-043 

Washington 

53-053    Pierce 

24-510 

Baltimore  city 

53-061     Snohomish 

Virginia 

53-067    Thurston 

Washington-Baltimore,  DC-MI>-VA-WV, 

51-013 
51-043 

Arlington 
Clarke 

5.48% 

51-047 

Culpeper 

11     District  of  Columbia 

51-059 

Fairfax 

Mar\'land 

51-061 
51-099 

Fauquier 
King  George 

24-003    Anne  Arundel 

51-107 

Loudoun 

51-153  Prince  William 

51-177  Spotsylvania 

51-179  Stafford 

51-187  Warren 

51-510  Alexandria  city 

51-600  Fairfax  city 

51-610  Falls  Church  city 

51-630  Fredericksburg  city 

51-683  Manassas  city 

51-685  Manassas  Park  city 

West  Virginia 

54-003     Berkeley 
54-037    Jefferson 

Rest  of  U.S.,  3.74% 

Those  portions  of  the  48  contiguous 
States  and  the  District  of  Columbia  not 
located  within  another  locality  pay  are;i 
(FR  Doc.  95-2819  Filed  2-6-95;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[EPA  530-Z95-003;  FRL-6149-6] 

RIN  2050-AD99 

Regulatory  Determination  on  Cement 
Kiln  Dust 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Regulatory  determination. 

SUMMARY:  Today's  action  presents  the 
Environmental  Protection  Agency's 
(EPA)  regulatory  determination  on 
cement  kiln  dust  (CKD)  waste.  This 
action  is  required  by  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
EPA  has  concluded  that  additional 
control  of  CKD  is  warranted  in  order  to 
protect  the  public  from  human  health 
risks  and  to  prevent  environmental 
damage  resulting  from  current  disposal 
of  this  waste.  The  primary 
environmental  concerns  to  be  addressed 
through  additional  controls  are 
documented  damages  to  ground  water 
and  potable  water  supplies,  and 
potential  human  health  risks  from 
inhalation  of  airborne  CKD  and 
ingestion  via  food  chain  pathways.  The 
Agency  has  decided  to  taike  a  common 
sense  approach  in  imposing  such 
controls.  In  order  to  avoid  duplication 
among  regulatory  programs,  the  Agency 
will  use,  as  appropriate,  its  various 
authorities  under  the  Clean  Air  Act, 
Clean  Water  Act,  and  RCRA  to  address 
the  relevant  pathways  of  potential 
contaminant  releases  from  CKD. 

Under  Subtitle  C  of  RCRA,  the  Agency 
will  develop  a  tailored  set  of  standards 
for  CKD  that  controls  releases  to  ground 
water.  The  tailored  standards  will 
protect  nunian  health  and  the 
environment,  while  imposing  a  minimal 
biuden  on  the  regulated  community. 
Until  the  tailored  regulations  are 
published  by  the  Agency,  CKD  will 
retain  the  Bevill  exemption  and  the 
status  of  CKD  under  RCRA  Subtitle  C 
will  remain  unchanged.  Those  cement 
manufacturing  facilities  that  burn  RCRA 
hazardous  waste  in  their  kilns  will  .still 
be  required  to  test  their  CKD  to  see  that 
it  remains  unaffected  by  the  combustion 
of  hazardous  waste. 

EPA  has  not  includetl  an  evaluation  of 
clinker  or  other  products  or  by-products 
of  cement  production  in  this  regulatory 
determination.  In  the  absence  of  the 
CKD  regulatory  exemption,  under 
certain  regulatory  scenarios  clinker 
produced  from  re- introduced  CKD  could 
be  considered  a  hazardous  waste. 
However,  as  part  of  the  regulations  that 


EPA  will  promulgate  as  a  result  of 
today's  determination,  EPA  intends  to 
exclude  clinker  from  regulation  as  a 
derived-from  hazardous  waste  when 
CKD  is  re-introduced.  At  this  time,  EPA 
has  no  indication  that  such  chnker 
poses  an  unacceptable  threat  to  human 
health  or  the  environment. 

ADDRESSES:  Copies  of  this  regulatory 
determination  and  the  supporting 
record  docket  are  available  for  public 
inspection  and  copying  at  the  RCRA 
docket,  401  M  Street,  SW.,  Washington, 
DC,  Room  M2616,  2nd  floor.  Waterside 
Mall.  The  docket  number  for  this  action 
is  F-94-RCKD-FFFFF.  The  docket  is 
open  from  9  to  4  p.m.,  Monday  through 
Friday,  except  federal  holidays.  In  order 
to  access  the  docket,  please  call  (202) 
260-9327  to  make  an  appointment. 
Copies  are  free  up  to  100  pages  and 
thereafter  cost  $0.15/page. 

This  document  and  the  Response  to 
Public  Comments  document  are  also 
available  on  the  EPA's  Ciean-up 
Information  Bulletin  Board  (CLU-IN). 
To  access  CLU-IN  with  a  modem  of  up 
to  28,800  baud,  dial  (301)  589-8366. 
First-time  users  will  be  asked  to  input 
some  initial  registration  information. 
Next,  select  "D"  (dowmload)  from  the 
main  menu.  Input  the  file  name 
"CKD6.ZIP"  to  download  this  notice. 
Input  the  file  names  "CKD7.ZIP"  and 
"CKD8.ZIP"  to  download  the  two  files 
that  contain  the  two  response  to  public 
comments  documents.  Follow  the  on- 
line instructions  to  complete  the 
download.  More  infonnation  about  the 
download  procedure  is  located  in 
Bulletin  104;  to  read  this  bulletin  type 
"B  104"  from  the  main  menu.  For 
additional  help  with  these  instructions, 
telephone  the  CLU-IN  help  line  at  (301) 
589-8368. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 
Superfund  Hotline  at  (800)  424-0346  or 
(703)  412-9810;  for  technical 
informatirm  contact  Bill  Schoenborn, 
U.S.  Environmental  Protection  Agency 
(5302W),  401  M  Street  SW., 
Washington,  DC  204(30.  at  (703)  308- 
8483. 

SUPPLEMENTARY  INFORMATfON: 
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II.  Major  Findings  of  the  RTC  and  NODA 
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B.  Current  and  Alternative  CKD 
Management  Practices 

C  Existing  Regulatory  Controls 
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Environment 
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H.  Potential  Costs  and  Impacts  of  Suhtiile 

C  Regulation 
I.  Regulatory  Options 

III.  Applying  the  Decision  Rationale  in 

Making  the  Regulatory  Determination 

A.  Step  1:  Does  Management  of  CKD  Post- 
Human  Health  and  Environmental 
Problems?  Might  Current  Practices  Causo 
Problems  in  the  Future? 

B.  Step  2:  Is  More  Stringent  Regulation 
Necessary  and  Desirahle? 

C:.  Step  3:  What  Would  be  the  Operationiil 
and  Economic  Consequences  of  a 
Decision  to  Regulate  Under  Subtitle  Cr? 

IV.  Regulatory  Determination  for  Cement 

Kiln  Dust 

V.  Next  Steps 

VI.  Regulatory  Flexibility  Analysis 

VII.  Executive  Order  12866 

VIII.  Regulatory  Determination  Docket 

I.  Background 

A.  Statutory  Authority 

EPA  is  issuing  today's  notice  under 
the  authority  of  section  3001(b)(3)(C)  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  as  amended.  This 
section  requires  that,  after  completing 
the  Report  to  Congress  (RTC)  mandated 
by  section  8002(o)  of  RCRA.  the  EPA 
Administrator  must  determine  whether 
Subtitle  C  regulation  of  CKD  waste  is 
warranted.  The  RTC  documents  EPA's 
study  of  CKD.  It  was  signed  by  the 
Administrator  on  December  30,  1993. 

B.  Public  Comment  Process 

After  submitting  the  RTC  to  Congress, 
EPA  provided  the  public  with  an 
opportunity  to  comment  on  the  report 
and  the  appropriateness  of  regulating 
CKD  under  RCRA  Subtitle  C  (59  FR  709, 
1/6/94).  The  public  comment  period 
lasted  until  February  22.  1994  (59  FR 
709, 1/6/94).  Due  to  numerous  requests 
to  lengthen  the  comment  period,  EPA 
extended  the  comment  period  to  March 
8, 1994  (59  FR  6640,  2/11/94).  To  onsiiir 
that  all  intere.sted  parties  had  an 
opportunity  to  present  their  views.  EPA 
not  only  held  a  public  hearing  in 
Washington,  DC.  but  also  held  a  scries 
of  public  meetings  with  represontativcs 
of  the  cement  industry,  the  hazardous 
waste  treatment  industry,  regional  and 
state  environmental  authorities,  a:.d 
citizen  groups. 

EPA  received  approximately  1.100 
written  comments,  18  videotapes,  and  ;t 
number  of  photographs  prior  to  the 
close  of  the  RTC  comment  period.  Ali 
individual  comments  ajid  a  transcript 
from  the  public  hearing  are  available  for 
public  inspection  in  the  RTC  docket 
(Docket  No.  F-94-RCKA-FFFFF).  The 
docket  also  contains  a  summary  of  all 
the  comments  presented  at  the  public. 
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meetings  and  public  hearing,  as  well  as 
those  submitted  in  writing. 

To  supplement  the  information 
included  in  the  CKD  RTC,  the  Agency 
analyzed  the  public  comments  and 
undertook  several  additional  data 
collection  and  analysis  efforts.  The  new 
data  generated  by  EPA  were  placed  into 
the  RCRA  docket  for  public  inspection 
and  comment  and  a  Notice  of  Data 
Availability  (NODA)  was  pubUshed  in 
the  September  14,  1994,  Federal 
Register  (59  FR  47133).  The  Agency 
provided  a  30-day  comment  period  for 
review  of  the  new  data  and  analyses. 
The  principal  new  documents  placed  in 
the  docket  addressed  the  following 
issues:  Additional  CKD  damage  cases: 
environmental  justice;  analysis  of  CKD 
generation  and  characteristics  data; 
co.sts  of  CKD  management  alternatives; 
and  human  health  and  environmental 
risks  posed  by  CKD  management. 

Subsequent  to  issuing  the  NODA,  EPA 
identified  certain  errors  and.  in  a 
supplemental  errata  document, 
corrected  certain  portions  of  the  new 
data  pertinent  to  additional  assessments 
of  potential  risk  from  CKD  waste.  EPA 
published  a  correction  Notice  on 
October  11.  1994  (59  FR  51440)  that 
identified  the  corrections  and  provided 
a  public  comment  period  on  the 
corrected  materials  until  November  10 
1994. 

In  preparing  both  of  these  Notices,  the 
Agency  made  a  special  effort  to  make 
the  data  accessible  to  the  public.  In 
addition  to  placing  this  information  in 
the  RCRA  docket,  the  Agency  posted 
data  files  in  electronic  format  on  EPA's 
Superfund  electronic  bulletin  board 
(CLU-IN)  and  made  these  data  available 
on  disk  upon  request. 

Today's  decision  is  based  on  the  RTC 
and  the  data  and  analyses  that  underlie 
the  report,  as  well  as  on  public 
comments  received  during  the  public 
hearing  and  public  meetings,  or  in 
written  form  submitted  during  the 
comment  periods,  and  EPA  analvses  of 
these  comments. 

C.  Stakeholder  Comments 

The  Agency  received  over  l.ioo 
public  comments  on  the  RTC  on  Cement 
Kihi  Dust  and  subsequent  Technical 
Background  Documents  from  individual 
companies  and  trade  organizations 
representing  the  cement  industry  and 
their  affihated  consultants,  suppliers, 
and  waste  fuel  blenders;  individual 
companies  and  trade  groups 
representing  the  hazardous  waste 
incineration  industry,  and  their 
associated  consultants;  other  companies 
that  handle  CKD;  pubfic  interest  groups; 
and  private  citizens. 


Comments  were  received  on  a  wide 
variety  of  topics  discussed  in  the  RTC 
and  NODA  including  cement 
production  and  CKD  generation  and 
characteristics;  current  and  alternative 
CKD  management  practices; 
documented  damage  and  potential 
danger  to  human  healdi  and  the 
environment;  existing  regulatory 
controls  on  CKD  management;  and  cost 
and  economic  impacts  of  alternatives  to 
current  CKD  disposal  practices.  The 
following  is  a  brief  summary  of  the 
major  positions  presented  in  the  public 
comments.  (A  detailed  response  to  all  of 
the  comments  is  included  in  two 
background  documents  that  are 
identified  below.) 

Companies  and  groups  representing 
the  cement  manufacturing  industry 
generally  stated  that  CKD  exhibits  low 
inherent  toxicity  and  poses  minimal  risk 
to  human  health  and  the  environment. 
They  argued  for  continued  management 
of  CKD  using  existing  Federal  and  State 
authorities,  and  urged  the  Agency  to 
work  with  the  cement  industry  to 
develop  voluntary  standards  for  the 
management  of  all  CKD. 

Commenters  from  companies  that 
handle  CKD  stated  that  CKD  has 
numerous  beneficial  uses  (e.g.,  as  a 
liming  agent  or  sewage  sludge  stabilizer) 
which  would  be  detrimentally  affected 
by  regulation  of  CKD  as  a  hazardous 
waste. 

Companies  and  groups  representing 
the  hazardous  waste  treatment  industry 
generally  argued  for  an  aggressive 
regulatory  determination  for  CKD.  These 
commenters  generally  favored  removing 
the  exemption  and  immediately 
imposing  hazardous  waste  regulations 
for  the  management  of  CKD.  especially 
dust  from  kilns  that  bum  hazardous 
waste. 

Public  interest  groups  generally  stated 
that  current  industry  management  of 
CKD  fi^m  kihis  that  burn  hazardous 
waste  causes  chronic  human  health 
problems  and  extensive  environmental 
damages,  including  degraded  water  and 
air  quality,  affecting  local  residents 
around  cement  manufacturing  facilities. 
These  commenters  generally  argued  for 
immediate  adoption  of  hazardous  waste 
regulations  for  CKD  generated  from 
hazardous  waste-burning  kilns. 

Most  of  the  comments  from  public 
citizens  were  from  residents  living 
around  cement  manufacturing  facilities, 
and  the  commenters  were  divided  in 
their  position  on  CKD.  Some 
commenters  expressed  concern  over 
potential  loss  of  jobs  at  plants  in  their 
communities  if  CKD  is  regulated  as  a 
hazardous  waste.  Others  commenters. 
generally  residents  who  hve  around 
cement  plants  that  bum  hazardous 


waste,  stated  that  releases  of  CKD  fi^m 
plants  in  their  communities  are  a  visual 
nuisance,  degrade  the  air  and 
vegetation,  and  cause  health  problems 
for  themselves  and  their  neighbors. 

EPA  has  carefully  reviewed  all 
comments  in  arriving  at  today's  final 
determination.  The  Agency  has 
prepared  a  detailed  summary  of 
comments  received,  along  with 
responses,  in  two  background 
documents  that  are  available  for  viewing 
in  the  RCRA  docket.  The  first  document, 
titled  Summary  of  and  Responses  to 
Comments  on  the  Report  to  Congress, 
presents  the  pubhc  comments  and  the 
Agency's  response  to  these  comments 
on  the  Report  to  Congress  on  Cement 
Kiln  Dust;  the  second  dociunent,  titled 
Summary  of  and  Responses  to 
Comments  on  the  Notice  of  Data 
Availability,  presents  the  public 
comments  and  the  Agency's  response  to 
the  material  announced  in  the  NOD.\ 

II.  Major  Findings  of  the  RTC  and 
NODA 

In  this  section,  EPA  briefly  restates 
some  of  the  basic  technical  findings 
presented  in  the  RTC,  as  well  as  new 
insights  presented  in  the  technical 
background  documents  announced  in 
the  NODA.  These  findings  are  generally 
presented  in  categories  that  correspond 
to  the  study  factors  Usted  in  RCRA 
section  8002(o). 

A.  Sources  and  Volumes  of  Waste 

Information  received  by  the  Agent  y 
since  pubUcation  of  the  RTC  (in 
comments  and  from  additional  research) 
suggests  that,  as  of  1992,  the  domestic 
cement  industry  consisted  of  111  plants 
operated  by  46  companies.  The  five 
largest  cement  clinker  producing  states 
are  Cafifomia,  Texas,  Pennsylvania. 
Missouri,  and  Michigan.  The  cement 
industry  buftis  large  amounts  of  high 
Btu  fuels,  primarily  coal  and  other  fossil 
fuels,  during  the  manufacturing  process, 
hi  1990  and  in  1992.  23  facilities  ako 
burned  hazardous  waste  as  fuels. 

Based  on  an  analysis  of  existing  data, 
including  data  collected  by  the  Portland 
Cement  Association  and  separately  by 
EPA  under  RCRA  section  3007  authority 
from  operators  of  cement  manufacturing 
facilities,  the  Agency  has  determined 
that,  nationally,  cement  plants  generate 
large  quantities  of  CKD.  hi  particular. 
EPA  has  estimated  that  in  1990,  the 
generation  of  gross  CKD  (i.e..  CKD  that 
is  collected  by  air-pollution  control 
devices)  was  12.7  million  metric  tons. 
There  are.  however,  wide  variations 
among  kihis  and  plants  in  the  amoimt 
of  gross  CKD  generated  per  ton  of 
clinker. 
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In  addition,  there  are  also  wide 
variations  among  kilns  and  plants  in  the 
amount  of  net  CKD  (i.e..  CKO  that  is 
either  disposed  or  used  beneficially  off- 
site)  that  is  generated.  For  example,  25 
percent  of  the  faciUties  produce 
essentially  no  net  CKD.  while  10  plants 
(about  10  percent  of  the  population) 
generate  40  percent  of  all  net  CKD. 

Finally,  the  Agency  also  found  that 
the  burning  of  hazardous  waste  is 
correlated  with  the  volume  of  dust  that 
is  actually  disposed.  Kilns  that  bum 
hazardous  waste  remove  from  the  kiln 
system  an  average  of  75  to  104  percent 
more  dust  per  ton  of  clinker  than  kilns 
that  do  not  bum  hazardous  waste. 
Regression  modeling  conducted  by  EPA 
for  the  NODA  analyses  showed  a 
consistent,  statistically  significant 
association  between  hazardous  waste 
fuel  burning  in  cement  kilns  and 
increased  CKD  generation  on  a  gross. 
net.  and  disposed  basis.  EPA's  work 
does  not  establish  the  cause  of  this 
statistical  relationship  between 
hazardous  waste  fuel  burning  and  CKD 
generation.  The  Agency,  however, 
believes  that  increased  CKD  generation 
is  maybe  due  either  to  the  burning  of 
hazardous  waste,  or  to  some  other  plant- 
specific  operating  factors  such  as  the 
composition  of  the  raw  material  feed. 

B.  Current  and  Alternative  CKD 
Management  Practices 

Most  of  the  gross  CKD — 8.2  million 
metric  tons,  or  64  percent — was 
recycled  directly  back  into  the  kiln  or 
raw  feed  system  in  1990.  For  that 
portion  of  CKD  that  is  disposed, 
standard  industry  practice  is  to  place  it 
in  piles,  quarries,  or  landfills,  most  of 
which  are  unlined  and  uncovered.  Some 
active  piles  are  also  managed 
underwater  or  adjacent  to  surface  water 
and/or  agricultural  lands.  Although 
most  CKD  removed  from  the  kiln  system 
is  disposed  on-site,  some  is  sold  for  off- 
site  beneficial  use.  For  example,  in 
1990,  about  7  percent  of  CKD  generated 
(897,000  metric  tons)  was  sold  for  off- 
site  use,  most  of  it  as  a  waste  stabilizer, 
liming  agent,  or  materials  additive. 

Cost-effective  opportimiUes  may  exist, 
however,  to  further  reduce  the  amount 


of  CKD  that  is  disposed  by  recycling  it 
back  into  the  kiln.  The  Agency  has 
identified  a  nimiber  of  pollution 
prevention  opportimities,  including  flue 
gas  desulfurization,  fluid-bed  dust 
recovery,  and  leaching  with  water,  that 
may,  in  some  instances,  represent  low- 
cost  and  potentially  profitable 
alternatives  to  CKD  disposal.  In 
addition,  the  Agency  has  received  some 
evidence,  in  comments  from  cement 
companies,  that  raw  material 
substitution  may  be  a  highly  effective 
means  of  increasing  CKD  recycling 
rates.  This  may  be  done  by  controlling 
the  input  of  contaminants  (in  raw 
materials  and  fuels)  to  the  kiln  system, 
thereby  reducing  or  eliminating  the 
need  to  purge  the  kiln  system  of 
contaminants  by  removing  larger 
volumes  of  CKD  from  the  system. 

C  Existing  Regulatory  Controls 

Federal  statutes  that  potentially  affect 
CKD  management  include  the  Clean  Air 
Act  (CAA).  Clean  Water  Act  (CWA),  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  and  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA).  Regulations 
developed  under  authority  of  the  CAA 
and  CWA  impose  controls  on  releases  of 
CKD  to  the  air  (via  stack  or  fugitive  dust 
emissions,  40  CFR  Fart  50)  and  water 
(National  Pollution  Discharge 
Elimination  System  (NPDES),  40  CFR 
Part  122,  point  source  effluent 
discharges,  and  40  CFR  Part  411. 
effluent  guidelines  for  cement 
manufacturing  facilities),  respectively. 
Under  both  RCRA  and  CERCLA,  the 
Federal  government  can  respond  where 
the  release  of  CKD  or  its  constituents 
may  present  an  imminent  and 
substantial  danger  to  human  health  or 
the  environment.  CKD  that  is  not 
directly  recycled  is  also  subject  to 
regulation  under  Subtitle  D  of  RCRA  as 
a  solid  waste.  In  addition,  CKD 
generating  facilities  that  bum  RCRA 
hazardous  waste  in  kilns  are  subject  to 
the  RCRA  Boiler  and  Industrial  Furnace 
(BIF)  mle  (40  CFR  part  266)  and  other 
RCRA  requirements  if  the  CKD  from  that 
combustion  is  "significantly  affected" 


by  the  hazardous  waste  fuel.  See  40  CFR ' 
266.112.  t 

For  states  with  the  highest  cement 
production  capacity  (California, 
Michigan,  Pennsylvania,  and  Texas),  the 
Agency  has  found  that  CKD  waste  is 
subject  to  some  regulation  under  State 
and  local  laws,  but  the  requirements 
vary  significantly  from  State  to  State. 
For  example,  Califomia  regulates  CKD 
as  a  non-RCRA  hazardous  waste,  but  has 
suspended  enforcement  of  the 
management  requirements  for  CKD  that 
fails  the  State's  hazardous  waste 
corrosivity  test,  pending  the  results  of 
further  study  of  CKD  and  other 
cementitious  materials.  Pennsylvania 
regulates  CKD  as  a  residual  waste, 
requiring  facilities  to  comply  with  site- 
specific  disposal  requirements  and 
waste  reduction  strategies,  which  are 
both  periodically  updated  by  the  State. 
In  contrast,  Michigan  and  Texas  both 
consider  CKD  an  industrial  non- 
hazardous  waste.  Michigan  requires 
permits,  ground  water  monitoring,  and 
regular  reports  of  ground  water 
sampling  results,  whereas  Texas  issues 
non-enforceable  guidance.' 

D.  Waste  Characteristics 

While  CKD  itself  does  not  exhibit  the 
RCRA  Subtitle  C  hazardous  waste 
characteristic  of  corrosivity  (40  CFR 
261.22)  2.  EPA's  data  show  that  mixtures 
of  CKD  and  water  often  exhibit  the 
characteristic  of  corrosivity.  In 
particular,  mnoff  from  precipitation  that 
contacts  CKD  storage  and  waste  piles 
generates  considerable  volumes  of 
wastewater.  EPA  data  show  that  the  pH 
level  in  such  precipitation  mnoff 
typically  exceeds  12.5  standard  units, 
the  standard  for  the  corrosivity 
characteristic  for  hazardous  wastes  (40 
CFR  261.22). 

In  addition,  EPA's  analyses  of  CKD 
show  that  CKD  does  contain  certain 
metals  listed  in  Appendix  8 
("Hazardous  Constituents")  part  261  of 
RCRA.  Table  1  presents  the  range  of 
total  concentration  levels  for  a  number 
of  other  toxic  metals  EPA  has  observed 
in  CKD. 


Table  1.— Measured  Metals  Levels  in  CKD ' 
[Mg/kg  (parts  per  million),  total  basis) 


Metal 


Antimony 
Arsenic  .'.. 
Barium  ... 
Beryllium 


No.  of  sam- 
ples 


52 
60 
SO 
53 


Mm. 


0.09 
0.26 
0.43 
0.1 


Mean 


11.5 
14.1 
181 
1.03 


Max. 


102 
80.7 
900 
6.2 


■  Texas  is  in  the  process  of  developing  on-site 
management  standards  for  cement  kiln  dust  and 
expects  to  propose  them  in  1995. 


2  EPA  hazardous  waste  identification  rules  do  not 
include  a  characteristic  or  definition  for  solid 
corrcsives. 
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Cadmium  . 
Chromium 

Lead2  

Mercury 

Nickel 

Selerwum  ... 

Silver 

Thallium  ..., 


Table  1  —Measured  Metals  Levels  in  CKD  '—Continued 

[MgAig  (parts  per  million),  total  basis) 


Metal 


No.  of  sam- 
ples 


61 
61 
63 
57 
45 
52 
56 
57 


Min. 


^rS^tSeTn  ^!^^'^.'?^^^.  ^'^^y-  ^''  -^  ^^  ^  ^-  comments  on  the  RTC 


0.065 

3.9 

3.1 

0.003 

3 

0.1 

025 

0.44 


Mean 


9.7 
31.2 
287 

0.33 
19.9 
12.2 

5.9 
33.6 


Max. 

44.9 
105 
2.620 
2.9 
55 
103 
40.7 
450 


For  many  of  the  toxic  metals,  the 
concentrations  detected  in  kiln  dust 
were  not  significantly  different  whether 
the  dust  is  generated  from  kilns  that 
bum  or  do  not  bum  hazardous  waste. 
However,  for  lead,  cadmium,  and 
chromium,  the  mean  concentration 
found  in  CKD  generated  by  kihis  that 
bum  hazardous  waste  is  measurably 
higher  than  in  CKD  frt)m  those  kilns  that 
do  not  bum  hazardous  waste; 
conversely,  thalhum  and  barium 
concentrations  are  measiirably  higher  in 
CKD  from  kilns  that  do  not  bum 
hazardous  waste.'  * 

With  respect  to  organics.  volatile  and 
semi-volatile  compounds  were  generally 
not  found  in  CKD.  However,  levels  of 
2.3,7,8-substituted  dioxin.  and  2,3,7,8- 
substituted  dibenzofuran  were  detected, 
although  the  concentrations  were 
generally  low— ranging  bom  0.5  to  20 
ppt  for  dioxin  and  non-detected  to  470 
ppt  for  furan.  The  calculated  2,3,7,8- 
TCDD  TEQ  values  for  the  facilities 
sampled  by  EPA  ranged  from  non- 
detected  to  9  ppt. 

Note:  EPA  sampling  data  for  one  cement 
plant  reported  a  total  dioxins  concentration 
in  CKD  as  high  as  16  ppb.  with  a  TEQ  value 
for  the  managed  CKD  of  195  ppt.  The  total 
dioxins  level  measured  for  this  plant  were  at 
least  2V2  times  higher  than  those  found  at 
any  of  the  other  plants  sampled  by  EPA. 

In  terms  of  potential  constituent 
solubility  and  release,  leach  test  results 
show  that  no  significant  distinction  can 
be  made  between  CKD  generated  from 
kilns  that  bum  hazardous  waste  and 


'The  differences  cited  are  those  discernible  at  a 
95  percent  confidence  level. 

<While  lead,  cadmium,  and  chromium  were 
observed  to  be  higher  in  CKD  from  facilities  that 
bum  hazardous  waste,  generally  the  difference  in 
mean  constituent  concentrations  by  themselves  are 
not  enough  (i.e..  do  not  differ  by  more  than  a  factor 
of  about  2)  to  r«sult  in  discernible  risk  estimates 
between  facilities  that  do  and  do  not  bum 
hazardous  waste,  after  coiuidering  other  site- 
specific  factors  affecting  exposure  (e.g.,  proximity  of 
exposure  points,  topography).  The  concentrations  of 
barium,  chromium,  and  nickel  in  CKD  an  within 
the  typical  range  found  in  U.S.  soils. 


those  that  do  not  bum  hazardous  waste. 
(This  finding  was  corroborated  for 
metals  in  CKD  by  leachate  test  results 
submitted  to  the  Agency  by  the  cement 
industry.)  For  example,  laboratory 
analysis  of  CKD  using  the  Toxicity 
Characterisdc  Leaching  Procedure 
(TCLP)  shows  that  trace  metal 
concentrations  rarely  exceed  RCRA 
toxicity  limits,  whether  or  not  the  CKD 
is  generated  at  kilns  that  bum  hazardous 
waste.* 

E.  Documented  Evidence  of  Damage 
Migration  of  f>otentially  hazardous 
constituents,  including  metals,  has 
occurred  from  CKD  waste  sites.  In  the 
RTC  and  subsequent  NODA.  EPA 
identified  14  cases  of  damage  (10 
documented  and  4  potential)  to  surface 
water  and  ground  water  and  36  cases  of 
documented  damage  to  air  fit)m  CKD 
waste.6  By  damage,  the  Agency  means 
that  metal  constituents  have 
contaminated  ground  water  and/or 
surface  water,  and/ or  air  above  a  federal 
or  state  standard  (e.g.,  a  maximum 
concentration  limit).  Constituents  of 
concem  that  have  been  released  to 
ground  and  surface  waters  include 
arsenic,  chromium,  and  lead,  among 
others.  When  ground  water  and  surface 
water  exceedances  do  occur,  the 
magnitude  of  the  exceedance  is  variable, 
going  as  high  as  two  orders  of 
magnitude  above  the  standard. 
Environmental  damage  generally  affects 
the  area  in  the  immediate  vicinity  of  the 
waste  disposal  site.  However,  in  some 
cases,  nearby  wetlands  and  streams  that 


'  A  separate  issue  raised  by  commenters  in 
whether  the  TCLP  adequately  depicts  the  potential 
for  meuls  to  leech  from  CKD.  See  the  background 
document  to  this  Notice  entitled  Summary  of  and 
Response  to  Comments  on  the  Beport  to  Congress 
in  the  RCRA  dodiet  for  a  discussion  of  this  issue. 

*EPA  received  many  comments  9n  the  specific 
damage  cases  described  in  both  the  RTC  and 
subsequent  NODA.  Based  on  review  of  the  damage 
cases,  except  for  only  one  reassessment,  the  Agency 
believes  the  information  received  does  not 
contradict  the  Agency's  basic  conclusions  regarding 
any  of  the  damage  cases. 


are  off-site  were  also  affected.  For 
example,  excessive  discharges  from  two 
facilities  in  Mason  City,  Iowa  caused 
severe  degradation  of  the  aquatic  habitat 
in  nearby  Cahnus  Creek.  Observed 
releases  are  commonly  chronic  at  sites 
at  which  exceedances  have  been 
docimiented.  However,  most  of  the 
documented  surface  water  damage  cases 
occurred  prior  to  1991,  which  was 
before  implementation  of  NPDES 
general  stormwater  permits. 

Information  on  environmental  quaUfy 
on  which  this  evidence  is  based,  is 
Umited  by  available  data  from  each  of 
the  127  sites  evaluated.  For  those  sites 
for  which  data  were  available,  files 
contained  information  on  releases,  but 
little  human  exposure  data. 
Significantly,  releases  to  ground  water 
were  observed  at  all  sites  for  which  EPA 
has  received  ground  water  monitoring 
data;  if  there  had  been  additional 
ground  water  monitoring  data  from 
other  sites,  further  evidence  of  leaching 
and  contamination  would  likely  have 
been  found.  While  the  Agency  has  no 
documented  data  on  contaminant 
transport  off-site,  or  documented  data 
on  human  exposure  and  risk  at  the  point 
of  drinking  water  use,  this  is  because 
the  drinking  water  wells  at  these  sites 
are  currently  located  far  enough  away, 
and/or  tap  aquifers  are  isolated  enough, 
to  be  unlikely  to  intersect  contaminated 
ground  water.  To  the  extent  that  wells 
would  be  drilled  closer  to  the  sites  or 
the  contamination  spreads,  there  is 
potential  that  the  wells  would  tap  CKD- 
contaminated  ground  water.  Waste 
disposal  practices  at  sites  where  water 
damages  have  been  documented  include 
management  in  waste  piles,  abandoned 
quarries,  or  landfills,  all  of  which  were 
unlined.  Air  damages  are  cited  as 
primarily  due  to  mechanical  failure  of 
dust  handling  equipment. 
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F.  Potential  Risks  to  Human  Health  and 
the  Envimnment 

Based  on  an  extensive  data  base 
compiled  from  industry  sources.  Agency 
field  visits,  RCRA  section  3007 
information  requests,  information 
submitted  in  comments,  literature 
reviews,  and  other  public  sources,  the 
Agency  conducted  a  series  of  risk 
screening  and  site-specific  risk 
modeling  studies  to  evaluate  potential 
risks  fit)m  on-site  management  and  off- 
site  uses  of  CKD.  Methodologies  and 
results  of  these  studies  were 
documented  in  Chapter  6  of  the  RTC 
and  its  related  technical  background 
document  and  in  two  subsequent  EPA 
technical  backgroimd  documents  titled 
Human  Health  and  Environmental  Risk 
Assessment  in  Support  of  the 
Regulatory  Determination  on  Cement 
Kiln  Dust  (August  31, 1994)  and 
Supplemental  Errata  Document  for  the 
Technical  Background  Document  for  the 
Notice  of  Data  Availability  on  Cement 
Kibi  Dust  (September  30, 1994). 
Principal  findings  from  these  studies 
include  the  following: 

•  Among  a  sample  of  63  plants  for 
which  EPA  had  siifficient  data  to 
conduct  a  site-specific  risk  screening 
evaluation  for  metals  in  CKD,  the 
Agency  predicted  only  low  or  negligible 
risk  potential  from  on-site  management 
of  CKD  via  conventional  direct 
pathways  of  constituent  transport  and 
exposiu^  (drinking  water,  incidental 
direct  ingestion,  chemical  inhalation) 
via  ground  water  contamination,  surface 
water  runoff  to  streams  or  lakes,  or 
windblown  dust.  However,  there  are 
three  principal  and  important 
qualifications  to  these  direct  pathway 
findings: 

•  As  noted  above,  EPA  has  found 
empirical  evidence  of  ground  water 
contamination  near  the  management 
unit  at  each  cement  manufacturing 
facility  where  ground  water  quality  data 
exist;  these  sites  are  located  in  both 
areas  of  karst  and  non-karst  terrain. 

•  According  to  U.S.  Geological 
Siuvey  maps  and  other  sources,  about 
half  of  all  cement  plant  sites  are 
underlain  by  limestone  formations  in 
areas  of  karst  landscape.  These 
limestone  formations  may  have  fissures 
caused  by  rock  dissolution  along  joints 
or  bedding  planes  with  hydraulic 
characteristics  that  allow  leachate  to 
directly  enter  ground  water  aquifers 
without  substantial  dilution  or 
attenuation.  Available  ground  water 
pathway  modeling  techniques  are  not 
applicable  under  these  conditions.  This 
does  not  necessarily  mean  that  ground 
water  contamination  will  occur  at  these 
cement  plants  (although  that  would  be 


consistent  with  some  of  the  damage 
cases):  however,  it  should  be  regarded 
as  a  significant  qualification  to  the 
general  findings  of  low  or  negligible  risk 
from  the  ground  water  pathway  risk 
modeling  results. 

•  In  its  follow-up  work  leading  to  the 
NODA.  EPA  did  find  evidence  of 
possible  risk  to  human  health  due  to  the 
fine  particulate  nature  of  inhaled  dust. 
Although  the  Agency's  direct  inhalation 
exposure  modeling  studies  described  in 
the  RTC  did  not  indicate  significant  risk 
bom  inhaled  chemical  constituents  in 
CKD,  subsequent  screening-level 
modeling  on  a  small  number  of  plants 
did  indicate  that  windblown  dust  from 
uncontrolled  CKD  waste  management 
units  could  exceed  EPA's  health-based 
fine  particulate  (10  micron  or  less) 
National  Ambient  Air  Quality  Standard 
(NAAQS)  at  plant  boundaries,  and 
potentially  at  nearby  residences.  Results 
frt>m  a  more  recent  extension  of  this 
work  to  a  larger  sample  of  52  cement 
plants  suggest  that  28  of  the  plants 
could  exceed  NAAQS  standards  at  plant 
boundaries,  if  the  plants  do  not  have 
effective  dust  control  mechanisms.^ 
Although  quantitative  risks  presently 
can  not  be  estimated,  these  initial 
modeUng  results  relating  to  fine 
particulates  suggest  cause  for  concern 
and  argue  for  further  attention  to  this 
source  of  fugitive  dust. 

•  The  Agency  also  modeled  health 
risks  via  indirect  food-chain  pathways 
(i.e.,  risks  from  ingestion  of  crop  or 
livestock  products  or  fish  containing 
CKD-derived  chemical  contaminants). 
These  contaminants  reach  the  food 
chain  as  part  of  storm  water  run-off  and/ 
or  wind  erosion  from  uncontrolled  CKD 
storage  or  disposal  areas  to  nearby  water 
bodies  and  farm  fields.  The  Agency's 
indirect  pathway  methodology  is 
r^atively  new,  complex,  and  still  under 
refinement  and  peer  review.  Therefore, 
the  reported  results  must  be  regarded  as 
preliminary  and  subject  to  substantial 
uncertainties.  However,  the 
methodology  represents  the  best 
available  approach  for  evaluating  these 
potential  risk  pathways  of  interest. 

EPA's  indirect  food  chain  risk 
modeling  estimated  that  potential 
individual  cancer  risks  in  the  1x10   *  (i 
in  100,000)  to  1x10-3  (1  in  1,000)  range 
to  highly  exposed  subsistence  farmers 


'  Documentation  and  detailed  results  of  Hve  case 
study  facilities  are  documented  in  the  technical 
background  document  for  the  NODA  on  human 
health  and  environmental  risk  assessment  (see  59 
FR  47133).  The  documentation  and  detailed  results 
of  the  more  recent  work  are  presented  in  the 
Technical  Background  Document  on  Potential  Risks 
from  Cement  Kiln  Dust  in  support  of  the  Cement 
Kiln  Dust  Regulatory  Determination,  January,  1995. 
This  document  is  located  in  the  RCRA  docket  No. 
F-95-RCKD-FFFFF 


and  subsistence  fishers  from  CKD 
metals  (principally  arsenic)  could  occur 
at  about  12  percent  of  the  83  cement 
plants  studied.  Similar  risk  levels  due  to 
dioxins  are  also  possible  at  some 
additional  sites,  although  the  Agency's 
data  base  on  dioxin  concentrations  in 
CKD  was  not  extensive  enough  to 
conduct  a  similar  large  sample  study.  In 
addition,  about  18  percent  of  the  plants 
(mostly  the  same  plants  with  the  higher 
estimates  for  cancer  risks)  were 
estimated  to  have  potential  non-cancer 
hazard  ratios  greater  than  0.1  for  highly 
exposed  potential  farmer/fisher 
individuals.  That  is,  they  would 
contribute  enough  of  a  toxic  metal  such 
as  cadmiiun,  chromium,  or  thallium 
through  a  possible  food  source  (fish, 
vegetable,  or  beef  and  milk  source)  to 
equal  one-tenth  of  a  subsistence 
individual's  allowable  health-based- 
standard  intake  from  all  sources.  In  a 
few  instemces,  a  toxic  metal  food  chain 
exposure  was  estimated  to  exceed  a 
non-cancer  health  based  standard  by 
more  than  a  factor  of  100.  Preliminary 
analysis  presented  in  the  September 
1994  technical  background  document 
also  suggested  possibilities  for  elevation 
of  blood  lead  levels  in  children  living 
near  uncontrolled  CKD  piles,  due  to 
food  chain  exposures. 

These  indirect  pathway  risk  estimates 
are  based  on  current  standard  Agency 
methods  to  account  for  toxic  metals  and 
dioxins  to  be  bio-concentrated  in  plant 
and  animal  components  of  foods  for 
human  consumption.  The  Agency  did 
not  have  direct  data  on  local  food 
consumption  patterns  for  backyard 
gardeners,  subsistence  farmers,  or 
recreational  or  subsistence  fishermen  in 
areas  of  potential  exposure.  In  this 
instance,  standard  Agency  assumptions 
(as  documented  in  the  RTC  and 
background  document)  regarding 
consumption  rates  of  home-grown  beef, 
dairy  products,  vegetables  and  family- 
caught  fish  were  used  to  estimate 
exposures  to  these  potentially  affected 
consumers. 

The  particular  sites  selected  for 
indirect  pathway  analysis  from  among 
the  83  plants  in  EPA's  study  were 
carefully  screened  with  respect  to  the 
potential  for  CKD  releases  from 
currently  active  piles  and  exposures  via 
land,  air,  and  surface  water  pathways. 
Proximity  to  nearby  streams  or  lakes  (for 
possible  risk  via  fish  ingestion)  and 
distance  to  actual  farm  fields  and  rural 
dwellings  likely  to  have  gardens  (for 
potential  exposures  from  home  grown 
vegetables  and/or  beef  and  milk)  were 
determined  from  a  variety  of  sources, 
including  company-provided  maps,  U.S. 
Geological  Survey  maps,  and  aerial 
photographs. 
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EPA's  risk  assessment  work  did  not 
explicitly  consider  the  potential  for 
changes  in  population  around  CKD 
management  units,  which  would  alter 
future  direct  and  indirect  exposure 
potentials.  Proximity  to  the  source  is 
one  of  the  more  important  determinants 
of  risk,  and  many  cement  plants  are 
experiencing  encroachment  by  human 
populations. 

•  The  Agency  also  studied  several  off- 
site  beneficial  uses  of  waste  dust.  Most 
current  off-site  uses,  such  as  for  waste 
stabilization  or  general  construction,  are 
either  currently  regulated  (under  RCRA 
for  hazardous  waste  stabilization,  or 
under  the  Clean  Water  Act  in  the  case 
of  municipal  sewage  sludge)  or  appear 
to  present  low  risk  due  to  low  exposure 
potential.  However,  one  current  use— as 
a  lime/fertihzer  substitute  on 
agricultural  fields — was  found  to 
present  some  potential  for  indirect  food 
chain  risk  under  plausible  exposure 
modeling  assumptions  for  highly 
exposed  farmers. 

As  reported  in  the  RTC  and  the 
December  1993  technical  background 
document,  median  industry-wide  CKD 
constituent  concentration  values  for 
metals  and  dioxins  did  not  yield  cancer 
or  non-cancer  human  health  risks  of 
concern  when  modeled  using  current 
Agency  indirect  food  chain  modeling 
procedures  and  a  normal  land 
application  rate  of  two  tons  of  CKD  per 
acre  every  three  to  five  years.  However, 
cancer  risks  for  subsistence  farming  in 
excess  of  IxlO"*  (1  in  10,000)  were 
estimated  when  high-end  (upper  95th 
percentile)  reported  constituent 
concentration  levels  for  metals  and 
dioxins  were  used. 

Again,  these  indirect  exposure  results 
should  be  reviewed  with  caution  due  to 
the  substantial  uncertainties  involved  in 
this  risk  modeling  methodology,  which 
is  still  imder  refinement  and  peer 
review.  The  Agency  believes,  the  results 
do  suggest  the  need  for  fiorther  study 
regarding  possible  human  health 
implications  from  this  current  off-site 
use  of  CKD.      i 

G.  Environmental  Justice 

As  part  of  its  analysis  of  risks  to 
human  health  posed  by  CKD,  the 
Agency  investigated  whether  there  are 
enviroiunental  justice  issues  associated 
with  the  management  of  CKD.  Executive 
Order  12989,  dated  February  11, 1994, 
and  titled  "Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  directs  federal  agencies  to 
consider  environmental  justice  issues. 
The  Agency's  risk  modeling  results 
indicate  that  subsistence  farmers  and 
subsistence  fish  consumers  would  be 


most  susceptible  to  the  risks  posed  by 
the  management  of  CKD.^  hi  the  RTC. 
EPA  soUcited  comment  on  the 
prevalence  of  these  activities  around 
existing  cement  manufacturing 
facilities.  The  Agency  also  requested 
comment  on  environmental  justice 
issues  (i.e.,  the  fair  treatment  of  people 
of  all  cuhures,  incomes,  and  educational 
levels  with  respect  to  protection  from 
environmental  hazards)  associated  with 
the  management  of  CKD. 

As  part  of  the  NODA,  EPA  announced 
the  availability  of  a  report  titled  Race, 
Ethnicity,  and  Poverty  Status  of 
Populations  Living  Near  Cement  Kilns 
in  the  United  States.  The  report 
includes  numerous  analyses  and 
summaries  of  the  demographics  data, 
and  is  available  in  the  RCRA  docket. 
One  analysis  indicated  that,  of  the 
facilities  studied,  approximately  three- 
fourths  of  the  sites  have  a  minority 
population  at  or  below  the  national 
average  of  24  percent  living  within  one 
mile  of  the  facility  while  the  remaining 
sites  had  minority  populations  higher 
than  the  national  average  living  within 
a  mile  of  the  site.  With  regard  to  poverty 
level,  approximately  54  percent  of  the  ' 
facilities  had  less  than  13  percent  of  the 
population  (national  average)  living 
below  the  poverty  level  within  one  mile 
of  the  facility  while  46  percent  of  the 
facilities  had  more  than  13  percent  of 
the  population  living  below  the  poverty 
level  within  one  mile  of  the  facilitv. 


H.  Potential  Costs  and  Impacts  of 
Subtitle  C  Regulation 

The  analysis  presented  in  the  RTC 
indicates  that  if  CKD  were  managed  as 
a  RCRA  hazardous  waste  under  the  full 
Subtitle  C  regulatory  scheme,  including 
minimum  technology  (RCRA  section 
3004(o))  and  land  disposal  restriction 
requirements  (RCRA  section  3004(d-g)), 
there  would  most  likely  be  significant 
compliance  costs  for  a  substantial 
number  of  cement  plants.  Costs  would, 
however,  vary  considerably,  depending 
on  individual  plant  efficiencies  in 
converting  raw  materials  into  finished 
cement.  For  the  25  percent  or  so  of  U.S. 
cement  plants  that  presently  generate 
little  or  no  wasted  dust  for  on-site 
disposal,  comphance  costs  for  CKD 
would  be  neghgible.  For  the  remaining 
75  percent,  the  Agency  estimates  the 
annualized  incremental  compliance 
costs  at  between  $2  milUon  and  SI 4 


•For  purposes  of  this  report,  subsistence  farmers 
and  subsistence  fish  consumers  are  those  whose 
diets  are  very  heavily  dependent  on  home-grown 
foods  or  locally  caught  fish.  Particularly  high 
exposures  to  contaminants  can  result  from 
bioaccumulation  of  toxic  constituents  in  the  locally 
grown  farm  products  or  fish,  compounded  by  a  high 
proportion  of  these  foods  in  the  diet. 


million  per  year  per  plant  (not  including 
corrective  action),  depending  on  an 
individual  plant's  current  CKD  quantity 
and  local  landfill  construction 
conditions.  This  range  for  typical 
annual  plant  costs  translates  into  S3  to 
$28  per  ton  of  cement,  or  6  to  56  percent 
of  a  plant's  annual  gross  value  of  sales 
(at  a  nominal  selling  price  of  $50  per  ton 
of  cement). 

Such  high  costs  are  a  result  of  the 
relatively  high  waste-to-product  ratios 
among  plants  in  this  indusUy  and  the 
high  unit  compliance  costs  for  the  full 
Subtitle  C  technology.  Costs  at 
individual  plants  might  be  reduced  if 
facility  operators  could  decrease  net 
waste  generation  rates  by  improving 
basic  plant  efficiencies,  substituting 
lower  alkali  raw  materials,  or 
implementing  dust  reclamation  and 
recycling  technologies,  as  discussed  in 
Chapters  8  and  9  of  the  RTC.  The  extent 
to  which  these  pollution  prevention 
options  can  be  implemented 
economically,  however,  is  uncertain. 
For  those  facilities  with  high  CKD 
generation  rates  that  cannot  reduce  their 
waste-to-product  ratios  economically, 
costs  for  the  full  Subtitle  C  scenario' 
would  be  prohibitively  high,  and  a 
substantial  portion  of  the  industry  could 
become  noncompetitive.  Projected 
impacts  under  this  regulatory  scenario 
suggest  a  substantial  curtaihnent  of 
domestic  cement  capacity  and 
production,  a  shift  in  market  share 
towards  the  more  efficient  domestic 
producers,  higher  prices  for  cement  in 
most  regions  of  the  country,  and 
substantially  increased  imports.     - 
Important  secondary  impacts  on 
regional  construction  industries  and  on 
small  communities  affected  by  cement 
industry  employment  losses  also  would 
be  projected. 

The  costs  of  managing  CKD  as  a 
hazardous  waste  would  be  reduced  if 
certain  Subtitle  C  requirements  (e.g., 
land  disposal  restrictions,  minimum 
technology  requirements  for  managing 
CKD)  were  modified.  In  the  RTC,  the 
Agency  speculated  that  plant-level  costs 
under  this  scenario  might  amount  to 
one-third  to  one-half  the  cost  of  full 
Subtitle  C  for  typical  plants  with 
median  to  high  CKD  generation  rates. 
Alternative,  more  tailored  standards 
were  estimated  to  require  even  lower 
compliance  co.-ts,  particularly  for 
favorably  located  plants  or  plants 
already  employing  available 
containment  measures.  Depending  upon 
specific  requirements,  the  costs  for  these 
types  of  controls  generally  were  less 
than  one  percent  of  the  industry  cement 
sales  value,  although  they  could  be 
higher  for  some  facilities  located  in 
areas  of  karst  terrain,  which  might 
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require  more  extensive  ground  water 
protection  measures. 

In  addition  to  these  two  lower-cost 
versions  of  a  possible  Subtitle  C  land 
management  option,  the  cement 
industry'  suggested,  in  public  comment, 
a  "voluntary  contingent  management 
practice"  proposal,  that  was  estimated 
by  industry  representatives  to  cost 
between  $5  and  $14  per  ton  of  CKD  at 
various  plants  and  to  average  about  $10 
per  ton.  Although  EPA  has  not  been  able 
to  confirm  these  estimates,  this  land 
disposal  technology  would,  using  the 
industry's  cost  figiues,  require  an 
average  industry-wide  compliance  cost 
of  about  one  percent  of  gross  cement 
sales. 

Though  by  no  means  negligible,  costs 
averaging  one  per  cent  of  sales  would 
not  imply  the  dire  consequences  for  the 
industry  that  would  be  suggested  by  the 
full  Subtitle  C  regulatory  scenario. 

In  addition,  cost  effective  dust 
reduction  and  reclamation  options 
remain  a  possibility  under  any  of  the 
regulatory  scenarios  discussed.  Industry 
representatives  in  public  comment  have 
challenged  the  efficacy  and  cost 
effectiveness  of  these  waste  reduction 
and  recovery  options.  Nevertheless, 
operational  prototypes  do  exist  and 
technologies  such  as  the 
Fassamaquoddy  flue-gas  scrubber  and 
alkali  leaching  (both  described  in 
Chapter  8  of  the  RTC)  do  show  benefits 
in  stack  gas  pollution  control  and/or  by- 
product sales  to  help  offset  capital  and 
operating  costs,  as  well  as  reducing 
basic  raw  material  requirements. 
Further  examination  of  the  economics  of 
the  Fassamaquoddy  recovery  scrubber, 
as  reported  in  the  September  NODA 
document,  indicated  that  prospective 
unit  costs  for  plants  with  lower  CKD 
quantities  would  be  higher  than 
originally  estimated  in  the  RTC. 
However,  otherwise,  the  Agency 
continues  to  believe  that  this  and  other 
alternatives  can  potentially  serve  as 
technically  and  economically  viable 
options  to  land  disposal  of  CKD.  at  least 
for  some  plants. 

/.  Regulatory  Options 

Based  on  the  findings  of  the  RTC,  the 
Agency  considered  a  number  of  options 
for  the  management  of  CKD.  These 
options  represent  a  range  of 
requirements  for  management  of  CKD 
waste.  From  these,  the  Agency  chose  to 
highlight  five  specific  options, 
including  three  in  which  CKD  would  be 
managed  under  RCRA  Subtitle  C.  (For 
more  detail  on  the  options,  see  59  FR 
709,  1/6/94.)  The  specific  options  are: 

Option  1:  Retain  the  CKD  exemption. 

Option  2:  Retain  the  CKD  exemption, 
iiut  the  Agency  would  enter  into 


voluntary  agreements  with  the  industry 
whereby  they  would  implement  dust 
recycling  technologies,  reduce  waste, 
and  monitor  and  control  CKD 
management  and  use. 

Option  3:  Remove  the  CKD 
exemption,  but  delay  implementation 
for  some  period  of  time  (e.g.,  two  years) 
that  would  allow  industry  time  to 
employ  pollution  prevention  measures. 

Option  4:  Remove  the  CKD 
exemption,  and  Implement  the 
compliance  measures  within  six 
months. 

Option  5:  Promulgate  tailortnl 
regulatory  standards  for  the 
management  of  CKD  waste  under 
Subtitle  C  of  RCRA. 

In  presenting  this  list  of  options,  the 
Agency  noted  that  control  of  CKD  under 
Subtitle  C  may  not  be  warranted  or 
appropriate  if  other  statutes 
administered  by  EPA  (such  as  the  Clean 
Water  Act.  Clean  Air  Act.  or  Toxic 
Substances  Control  Act)  are  better 
suited  to  address  the  concerns  identified 
in  the  RTC  The  Agency  indicated  that 
these  statutes  were  also  being 
considered  in  the  Agency's  decision  to 
either  retain  or  remove  the  CKD 
exemption. 

III.  Applying  the  Decision  Rationale  in 
Making  the  Regulatory  Determination 

In  its  decision  making  process,  the 
Agency's  approach  was  the  same  as  for 
previous  special  waste  determinations  ". 
As  explained  in  the  RTC,  the  study 
factors  were  evaluated  in  a  step-wise 
sequence  to  arrive  at  a  decision.  This 
approach  allows  EPA  to  make  a 
systematic  evaluation  of  the  information 
presented  in  the  RTC.  the  notices,  and 
in  all  public  comments.  The  Agency  has 
carefully  evaluated  all  comments 
received  in  making  its  decision.  (All  of 
the  comments  received  on  the  RTC.  the 
NODA,  and  the  correction  notice  are 
addressed  in  the  backgroiuid  documents 
titled  Analysis  of  and  Responses  to 
Conunents  on  the  Report  to  Congress  on 
Cement  Kiln  Dust  and  Analysis  of  and 
Consolidated  Responses  to  Comments 
on  the  Notice  of  Data  Availability. 
which  are  available  in  the  RCRA 
docket.) 

The  Agency  considers  its  step-wise 
methodology  to  be  consistent  with 
Congressional  intent  that  EPA  consider 
all  the  study  factors  listed  in  RCRA 
section  8002(o).  In  addition.  EPA 
received  no  substantive  conunents  on 
the  RTC  that  disagreed  with  any  aspect 


^  For  8  dijcussion  of  EPA's  appfoecfa  in 
combining  the  RCRA  study  tacton.  gee  the 
discussion  of  tha  Agency's  approach  in  the  Kinal 
Regulalofy  DeterminatioD  and  Final  Rule  for 
Special  Wastes  From  Mineral  Pnx^ssing  (56  FK 
27300.  lune  13.19911. 


of  its  decision  methodology.  I'herefore. 
no  changes  have  been  made  in  the 
approach. 

The  step-wise  process  that  the  Agency 
applied  to  the  available  information  is 
presented  below. 

A.  Step  1:  Does  Management  of  CKD 
Pose  hluman  Health  and  Environmental 
Problems?  Might  Current  Practices 
Cause  Problems  in  the  Future? 

The  initial  component  of  the  Agency's 
decision  making  process  is  to  determine 
whether  CKD  either  has  or  may 
adversely  impact  human  health  or  the 
environment.  To  resolve  these  issues. 
EPA  has  posed  the  following  key 
questions: 

Substep  1.  Has  CKD  as  Cummtly 
Managed.  Caused  Documented  Human 
Health  Impacts  or  Environmental 
Damage? 

The  Agency  has  determined  that  CKD 
has  caused  documented  impacts  (and 
may  continue  to  cause  impacts)  at  levels 
of  concern.  As  explained  in  the  RTC. 
danger  to  human  health  and  the 
environment  is  defined  to  include 
various  effects  associated  with  the 
management  of  CKD.  including  acute 
and  chronic  human  health  effects, 
significant  impairment  of  natural 
resources  (e.g..  contamination  of  a 
source  of  drinking  water),  degradation 
of  natural  ecosystems  and  habitats,  and 
detrimental  impacts  to  terrestrial  or 
aquatic  fauna.  A  case  is  considered 
proven  if  damages  are  documented  as 
part  of  a  scientific  investigation, 
administrative  ruling,  or  court  decision 
In  its  examination  of  cases  of  damage  to 
human  health  and  the  environment,  the 
Agency  identified  fourteen  cases  of 
ground  water  and/or  surface  water 
contamination  (10  documented  and  4 
potential),  including  two  sites  that  are 
listed  on  the  CERCLA  (Superfund) 
National  Priorities  List  (NPL).  In  each 
case,  there  is  information  available  to 
indicate  that  on-site  surface  water  and/ 
or  ground  water  has  been  affected  by 
CKD  management  units.  Typical 
impacts  include  elevated  pH,  total 
dissolved  solids,  and  sulfate  above 
secondary  federal  or  state  concentration 
limits  as  well  as  elevated  levels  of 
certain  potentially  toxic  metals  such  as 
arsenic,  cadmium,  chromium,  and  lead 
that  are  above  primary  drinking  water 
MCLs. 

One  of  the  NPL  sites  with  ground 
water  damage  is  in  an  area  of  karst 
terrain.  The  RTC  described  a  release  at 
this  site  of  contaminants  to  ground  and 
surface  water  through  a  "blowout"  (i.e.. 
sudden  discharge)  into  a  nearby  creek 
that  resulted  in  increased  turbidity  and 
an  abrupt  decline  in  stream  biota 
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downstream  of  the  release.  An 
investigation  by  the  faciUty  showed 
waste  kiln  dust  to  be  the  original  source 
of  contamination.  Since  the  site  is  in  an 
area  of  karst  terrain,  it  is  both  logical 
and  reasonable  to  believe  that  the  waste 
dust  rapidly  migrated  through  discrete 
channels  in  the  bedrock,  with  minimal 
attenuation,  to  the  point  of  the  blowout. 
The  fact  that  this  occurred  at  the  site 
suggests  EPA's  MMSOILS  ground  water 
model  is  not  suitable  for  karst  type 
terrain,  since  the  model  assumes  ground 
water  migration  through  bedrock  that  is 
uniformly  porous,  and  lacks  discrete 
channels. 

Of  particular  concern  to  the  Agency  is 
the  extent  of  documented  contamination 
of  ground  water.  Even  though  limited 
information  exists  on  ground  water 
contamination  due  to  a  lack  of 
monitoring  programs  at  most  sites,  each 
case  with  available  information  on 
ground  watershows  contamination  at 
levels  of  conaem.  Only  17%  of  all 
cement  manufacturing  facilities  have 
ground  water  Imonitoring  systems 
around  their  dust  management  units. 
These  plants  are  considered  to  be 
representative  of  the  industry.  Thus,  the 
Agency  considers  it  likely  that  more 
damages  existj,  even  though  it  did  not 
conduct  a  detailed  investigation  of 
ground  water  beneath  ail  CKD  waste 
management  i^nits. 

Environmental  damages  can  also  be 
attributed  to  plarticulate  emissions  of 
CKD  from  quarries,  haul  roads,  and  CKD 
handling  equipment  (screws,  conveyors, 
and  trucks),  and  are  traceable  to  kilns 
that  do  and  do  not  bum  hazardous 
waste.  Several  commenters  on  the  RTC 
indicated  that  air  dispersion  of  CKD  was 
a  significant  source  of  pollution  to  local 
residents  living  around  cement 
manufacturing  facilities.  In  addition,  the 
RTC  identified  numerous  citizen 
complaints  of  excessive  particulate 
matter  from  cement  plant  operations 
collecting  on  cars,  lawns,  gardens, 
chairs,  and  other  personal  property  of 
area  residents.  While  developing  the 
RTC,  the  Agency  reviewed  numerous 
letters  in  state  files  from  residents  living 
near  cement  kilns  who  complained  of 
fugitive  dust  emissions  (which  mav  be 
due  to  release  of  CKD  fi-om  plant 
operations  and/or  dust  disposal  piles). 
Although  the  Agency  recognizes  that 
dust  from  mining  and  quarry  operations 
could  contribute  to  the  particulate 
emissions  fi'om  a  cement  plant,  other 
evidence  (i.e.,  damage  cases)  indicates 
that  fugitive  CKD  emissions  are  a 
substantial  contributor  to  environmental 
damages  in  the  form  of  air  quality 
degradation. 


Substep  2.  Does  EPA's  Analysis  Indicate 
That  CKD  Could  Pose  Significant  Risk  to 
Human  Health  or  the  Environment  At 
Any  of  the  Sites  that  Generate  It  (or  In 
Off-Site  Use),  Under  Either  Current 
Management  Practices  or  Plausible 
Management  Scenarios? 

The  Agency's  analysis  indicates  that 
there  are  potential  risks  warranting 
concern,  from  both  ciu-rent  on-site 
management  practices  and  certain  off- 
site  beneficial  uses.  In  the  RTC  and 
NODA  documents,  the  Agency  reported 
on  plant-specific  risk  screening  and 
quantitative  risk  modeling  conducted  to 
evaluate  potential  risks  from  current 
and  plausible  future  management  of 
CKD.  As  summarized  in  the  findings 
above,  current  on-site  land  management 
practices  appear  generally  to  pose 
relatively  low  risks  to  human  health  via 
direct  pathways  of  contaminant 
transport  and  exposure. 

However,  with  respect  to  possible 
ground  water  contamination,  a  large 
percentage  of  cement  plants  (and  CKD 
management  units  at  those  cement 
plants)  are  located  in  areas  of  karst 
terrain,  many  of  which  may  be 
underlain  by  bedrock  with'h}  drological 
characteristics  conducive  to  relatively 
direct  leachate  transport  to  off-site 
locations.  In  karst  aquifers, 
contaminants  can  potentially  migrate 
long  distances  through  open  conduits 
with  little  of  the  filtration,  adsorption, 
and  dispersion  that  are  typical  of 
contaminant  dispersal  in  porous 
bedrock. 

In  addition,  modeling  of  windblown 
dust  from  CKD  management  areas 
suggests  that  dust  piles,  when 
uncontrolled  (i.e.,  uncovered  and  dry), 
may  typically  release  sufficient 
quantifies  of  fine  particulates  to  exceed 
health-based  National  Ambient  Air 
Quality  Standards  (NAAQS)  at  plant 
boundaries,  and  sometimes  as  far  away 
as  nearby  residences. 

The  Agency's  quantitative  modeling 
of  "indirect"  food  chain  pathways,  both 
aquatic  and  agricultural,  indicates 
potential  human  health  effects,  both 
cancer  and  non-cancer.  A  wide  range  of 
chemical  constituents,  including 
arsenic,  cadmium,  chromium,  barium, 
thallium,  lead,  and  dioxins.  were 
indicated  as  constituents  of  concern  at 
various  plants.  Because  some  CKD 
disposal  units  are  located  near,  and  in 
some  instances  immediately  adjacent  to. 
farm  fields,  rural  residences  with 
gardens,  or  surface  waters  containing 
fish,  there  is  potential  for  indirect  risk 
from  the  consumption  of  CKD- 
contaminated  beef,  vegetables  and  fish, 
as  well  as  ingestion  of  CKD- 


contaminated  water  during  recreational 
swimming. 

Although  Umited  by  available  data 
and  assessment  methodology,  the 
Agency's  risk  assessment  studies  also 
indicated  potentials  for  adverse  aquatic 
ecological  effects  due  to  possible 
chemical  releases  to  streams  and  lakes 
adjacent  to  some  cement  plants.  Aquatic 
ecological  damages  due  to  siltation  and 
sedimentation  were  not  specifically 
studied  in  the  risk  assessment,  but'were 
observed  in  field  visits  and  reported  as 
a  problem  in  damage  case  documents 
and  in  public  comments. 

The  Agency's  risk  assessment  for  off- 
site  beneficial  uses  of  CKD  indicated 
that,  except  for  direct  application  as  a 
lime/fertilizer  substitute,  most  off-site 
uses  do  not  pose  significant  risks.  Direct 
cropland  application,  however,  occurs 
at  a  number  of  locations  in  the  country 
and  is  essentially  unregulated  at  the 
state  and  federal  levels.  Analysis 
suggests  that,  at  plausible  application 
rates.  CKD  that  contain  sufficiently  high 
concentrations  of  arsenic  or  other  metals 
or  dioxins  (as  documented  in  the 
Agency's  CKD  constituent  data  base), 
could  cause  food  chain  risks  of  concern 
that  may  warrant  some  type  of 
regulation  for  these  off-site  uses. 

Substep  3.  Does  CKD  Exhibit  Any  of  the 
Characteristics  of  Hazardous  Waste? 

Although  all  of  the  toxicity 
characteristic  (TC)  metals  (arsenic, 
barium,  cadmium,  chromium,  lead, 
mercurv.  selenium,  and  silver)  were 
detected  in  CKD,  CKD  exhibits  the 
toxicity  characteristic  infrequently,  and 
only  for  certain  metals.  This  is  based 
analysis  of  the  CKD  analylical  data 
available  to  the  Agency.  Although  CKD 
itself  is  not  corrosive  under  EPA's  rules 
because  it  is  a  solid,  water-CKD 
mixtures  are  highly  alkaline.  Data 
presented  in  the  RTC  indicate  that  the 
pH  of  CKD  leachates  (using  standard 
EP.A  leach  test  procedures)  are  typicallv 
between  11  and  13  standard  units.  In 
addition,  the  elevated  pH  of  a  CKD- 
water  mixture  is  a  prominent  factor  in 
10outofl4  cases  of  damage 
(documented  and  potential)  to  surface 
water  and/or  ground  water.  In  six  of 
these  cases,  including  the  ground  water 
damages  described  for  the  two  plants 
listed  on  the  NPL.  CKD-water  mixtures 
are  reported  to  have  a  pH  exceeding  the 
EPA  standard  of  12.5  for  corrosive 
hazardous  waste  (40  CFR  261.22). 

The  results  of  Step  1  of  the  decision 
process  indicate  that  CKD  has  posed 
and  may  continue  to  pose  risks  to 
human  heahh  and  the  environment 
under  plausible  management  scenarios. 
Releases  have  occurred  and  may 
continue  to  occur  as  a  result  of  current 
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management  practices  (e.g., 
management  of  CKD  in  unlined. 
uncovered  piles  near  shallow  ground 
water  and  surface  water  bodies),  posing 
risk  to  human  health  and  the 
envirorunenL 

D.  Step  2:  Is  More  Stringent  Regulation 
Necessary  and  Desirable? 

EPA  evaluated  State  and  Federal 
regulations  pertaining  to  CKD  waste. 
The  Agency  has  determined  that  the 
answer  to  this  question  is  yes,  more 
stringent  regulation  of  CKD  is  necessary 
and  desirable. 

Substep  1.  Are  Current  Practices 
Adequate  to  Limit  Contaminant  Release 
and  Associated  Risk? 

The  Agency  has  determined  that 
current  practices  are  inadequate  to  limit 
contaminant  releases  and  associated 
risks.  CKD  is  now  managed  primarily 
on-site  in  non-engineered  landfills, 
piles,  and  ponds.  Many  piles  and 
landfills  lack  liners,  leachate  controls, 
or  nm-on/run-off  collection  systems.  In 
addition,  while  dust  suppression 
measures  exist  at  many  facilities,  it 
appears  that  they  are  generally 
ineffective  at  controlling  airborne 
releases  of  CKD. 

Substep  2.  Are  Current  Federal  and 
State  Regulatory  Controls  Adequate  to 
Address  the  Management  of  CKD? 

The  Agency  has  determined  that 
Federal  and  State  regulatory  controls 
need  to  be  improved  for  the  proper 
management  of  CKD.  Some  existing 
regulations  do  apply  to  CKD  piles,  but 
are  rarely  tailored  to  the  cement 
industry.  In  addition,  problems  with 
repeated  releases  of  CKD  to  the 
rnvirooment  suggest  that 
implementation  of  existing  regulations 
is  uneven. 

The  Agency  has  analyzed  the 
application  of  regulations  and  standards 
under  the  Clean  Air  Act  (CAA)  for 
cement  manufacturing  facilities. 
Implementation  of  the  CAA 
requirements  varies  from  State  to  State. 
In  addition  to  the  baseline  Federal 
requirements, '°  each  of  the  four  States 
studied  in  the  RTC  selectively 
implements  more  stringent  standards  on 
a  case-by-case  basis.  For  example, 
California  regulates  two  more  pollutants 


'"The  Clean  Air  Act  is  implemented  through  the 
State  Implementation  plan  (SIH).  As  explained  in 
the  RTC.  the  Clean  Air  Act  as  amended  (see  section 
110(aK2))  requires  an  acceptable  SIP  to  contain 
detailed  provisions  to  address:  Emission  limitations 
and  control  measures:  monitoring  requirements, 
review  of  new  and  modified  sources  for  compliance 
with  new  source  performance  standards,  prevention 
of  significant  deterioration,  and  non-attainment 
review;  adequate  legal  authority:  and  a  permit 
p:t>gram. 


than  required  under  the  NAAQS. 
Pennsylvania  has  fugitive  dust  controls 
as  a  permit  condition  and  discourages 
the  open  storage  of  CKD. 

The  Agency  oelieves  that  there  are 
adequate  existing  authorities  in  the 
Clean  Air  Act  to  address  risks  via  the  air 
pathway  posed  by  the  management  of 
CKD.  However,  there  appears  to  be  a 
need  for  increased  regulation  and 
implementation  under  the  Clean  Air 
Act.  The  Agency  has  information  that 
indicates  releases  of  particulate 
emissions  at  cement  plants  are  common, 
persistent,  and  continuing.  The  RTC 
documents  21  incidents  of  CKD  releases 
at  13  facilities.  With  the  exception  of 
one  case  that  involved  fugitive  dust 
emissions  from  a  CKD  pile,  all  cases 
involved  visible  emissions  violations 
(opacity)  related  to  equipment 
malfunctions  associated  with  CKD 
handling  equipment  (kilns,  baghouses, 
screw  conveyors)  ".In  addition, 
persistent  releases  of  CKD  are 
docimiented  in  the  Agency's  NODA  for 
one  facility  in  Pennsylvania.  This 
facility  was  cited  for  16  air  emissions 
violations  between  March  1983  and 
June  1989.  Also,  significant  releases  of 
airborne  particulates  at  other  facilities 
were  frequently  observed  first-hand  by 
Agency  staff  during  the  course  of  this 
study  '^. 

Numeric  standards  for  point  source 
discharges  of  wastewater  from  cement 
facilities  have  been  established  under 
the  Clean  Water  Act,  and  are 
administered  through  the  NPDES  permit 
program  (40  CFR  part  122)  along  with 
industry-tailored  effluent  limitations  for 
runoff  from  materials  storage  piles  (40 
CFR  part  411).  Indirect  discharges  via 
publicly  owned  treatment  works 
(POTWs)  are  subject  to  general 
pretreatment  standards  under  40  CFR 
part  403.  Wastewater  discharges  from 
individual  facilities  may  also  be  subject 
to  state  water  quality  standards  and 
state  or  local  effluent  discharge 
standards. 

In  addition,  EPA  proposed  a  multi- 
sector  stormwater  general  permit  under 
the  NPDES  program  on  November  19, 
1993  (58  FR  61146).  The  proposed 
permit  contains  limits  to  control 
effluent  discharges  specific  to  the 
cement  industry  (among  other 
industries)  and  requires  each  plant  to 
develop  facility-specific  pollution 
prevention  plans  and  demonstrate  best 


' '  One  plant  has  submitted  a  video  to  the  ,^gency 
that  indicates  that  its  CKD  management  practices 
have  changed. 

'2  A  general  description  of  these  emissions  can  be 
found  in  the  EPA  CKD  sampling  trip  reports  which 
are  located  in  the  support  section  of  the  RCRA 
docket  on  the  Report  to  Congress.  Docket  Na  F-94- 
RCK,\-F>FhT. 


managnment  practices  (BMP)  to 
minimize  the  contact  between 
stormwater  runoff  and  CKD  or  other 
pollutant  sources,  or  else  remove  CKD 
(or  other  constituents)  before  the 
stormwater  is  discharged.  This  permit 
will  be  in  addition  to  previously  issued 
and  effective  storm  water  baseline 
general  permits  that  were  issued  in  1992 
by  EPA  and  between  1991  and  1993  by 
the  40  states  with  authorized  NPDES 
programs.  The  final  multi-sector  storm 
water  general  permit  is  expected  to  be 
issued  by  EPA  in  early  1995. 

With  respect  to  ground  water,  tliere 
are  no  Federal  standards  that  are 
adequate  to  address  the  risks  posed  by 
CKD  via  the  ground  water  pathway.  The 
Safe  Drinking  Water  Act  (42  U.S.C.  300 
f-j)  protects  drinking  water  by  setting 
maximimi  contaminant  levels  (MCLs) 
for  toxic  contaminants,  including 
metals.  However,  drinking  water 
standards  are  only  protective  at  the 
point  of  consumption.  Public  water 
supply  wells  are  protected  through  the 
wellhead  protection  program  under  the 
SDWA  (41  U.S.C.  3tX)h-7(e)). 

Of  the  states  studied  in  the  RTC.  three 
(California,  Michigan,  and 
I'ennsylvania)  have  primacy  for 
implementing  the  NPDES  program.  The 
program  in  Texas  is  administered  by 
EPA  but  incorporates  more  stringent 
Texas  water  quality  requirements.  These 
four  states  have  ground  water  protection 
programs  that  set  non-degradation  of 
ground  water  quality  as  a  goal.  In 
addition,  Texas  implements  an  EPA- 
approved  wellhead  protection  program. 

Water  quality  regulations  var>'  from 
state  to  state.  California's  water  quality 
program  includes  long  range  resource 
planning,  annual  inspection  of  all 
facilities,  and  compliance  with  stringent 
siu"face  water  and  ground  water  quality 
standards.  The  California  program  also 
grants  broad  enforcement  authority  to 
its  State  Water  Resources  Control 
Boards.  Pennsylvania  and  Michigan 
inspect  major  industrial  dischargers 
(including  some  cement  plants) 
annually,  and  enforce  permit 
requirements.  In  addition,  Michigan 
requires  compliance  with  ground  water 
quality  standards.  Pennsylvania 
approaches  groimd  water  protection 
through  pennit  requirements  for 
wastewater  and  stormwater  discharges, 
but  has  no  separate  ground  water 
quality  standards.  In  Texas,  cement 
plants  are  considered  "minor"  facilities 
and  are  not  inspected  annually  like  all 
facilities  that  have  major  discharges, 
unless  the  facility  bums  hazardous 
waste,  has  a  past  record  of 
environmental  violations,  or  has  a 
complaint  filed  against  it.  However. 
Texas  is  considering  requiring 
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subsurface  investigations  at  all  facilities 
that  dispose  of  CKD  as  part  of  an  efTort 
to  establish  minimum  technical 
standards  for  the  on-site  management  of 
CKD. 

The  Clean  Water  Act,  through  existing 
effluent  guideline  regulations,  NPDES 
permits,  water  quality  standards,  and 
existing  and  forthcoming  storm  water 
permits,  provide  considerable  authority 
to  control  risks  associated  with 
contamination  of  surface  waters  by  the 
management  of  CKD.' ^  However.  EPA 
has  identified  releases  of  CKD  to  surface 
waters,  and  to  ground  water  as  well.  In 
its  investigation  of  CKD  waste,  the 
Agency  uncovered  14  cases  of  water 
damage,  of  which  seven  involved 
ground  water.  Both  ground  water  and 
surface  water  damages  were  major 
factors  cited  for  including  two  CKD 
disposal  units  on  the  CERCLA  NPL. 
Furthermore,  only  17%  of  all  CKD 
management  units  nationwide  have 
ground  water  monitoring  systems,  while 
25  of  91  cement  manufacturing  facilities 
(27  percent)  were  reported  in  a  1991 
industry  survey  to  be  located  within  one 
mile  of  a  pubhc  drinking  water  well. 

Based  on  the  above  analysis,  the 
Agency  believes  the  following  factors 
warrant  additional  envirormiental 
controls  for  CKD:  (1)  The  general  lack  of 
current  regulations  applicable  to 
contaminant  discharges  to  ground  water 
for  protection  of  human  health  and  the 
environment;  (2)  the  genera!  lack  of 
ground  water  monitoring  systems  at 
CKD  disposal  units;  and  (3)  the 
existence  of  damages  to  ground  water 
and  air  that  are  persistent  and 
continuing,  and  for  which  no 
requirements  exist  to  address  the  risks 
posed  via  these  pathways. 

At  the  federal  level,  authorities  exist 
to  address  site-specific  problems  posing 
imminent  and  substantial  danger  to 
human  health  or  the  environment  under 
RCRA  section  7003  and  CERCLA 
sections  104  and  106.  However,  the 
Agency  befieves  that  cost-effective 
controls  that  prevent  contamination  are 
preferable  to  cleaning  up  after 
contamination  and  damages  occur. 

C.  Step  3:  What  Would  Be  the 
Operational  and  Economic 
Consequences  of  A  Decision  To 
Regulate  Under  SubUtle  C? 

The  Agency  has  determined  that 
indusUy-wide  regulation  of  CKD  under 
full  Subtitle  C,  including  land  disposal 
restrictions,  would  impose  extremely 
high  costs  on  a  substantial  portion  of  the 


"In  fact,  the  Agency  believes  that  once  the  storm 
water  permitt  are  fully  implemented,  no  further 
water  permits  or  ragulation*  will  be  needed  to 
address  releases  to  surfece  water. 


U.S.  cement  industry.  While  the  Agency 
believes  that  CKD  waste  minimizaUon 
and  reclamation/recycling  options  exist 
that  could  limit  the  cost  exposure  for 
many  plants,  there  is  considerable 
uncertainty  and  disagreement  at  this 
time  regarding  their  general  technical 
availabihty  and  ability  to  serve  as  low 
cost  substitutes  for  land  management  of 
CKD. 

Thus,  it  is  likely  that  full  Subtitle  C 
regulation  could  impose  compliance 
costs  in  excess  of  20  percent  of  sales 
value  for  a  significant  part  of  the 
industry  and  a  resulting  inability  to 
compete.  Exjjected  economic 
consequences  include  a  combination  of 
reduced  domestic  cement  capacity  and 
production,  sharply  higher  prices  for 
cement  (particularly  in  interior  regions 
of  the  country),  and  substantially 
increased  imports.  Substantial  adverse 
secondary  effects  on  regional 
construction  industries  and  on 
communities  experiencing  losses  in 
cement  industry-related  employment 
could  also  be  expected. 

Thus,  based  on  the  factors  in  RCRA 
section  3001(b)(3)  and  section  8002(o). 
full  RCRA  Subtitle  C  regulation  is 
unwarranted.  However,  the  Agency  also 
believes  that  special  Subtitle  C 
regulations  tailored  to  local  cement 
plant  conditions  could  be  developed 
using  the  broad  regulatory  flexibility 
provided  by  RCRA,  including  section 
2002,  section  3001(b)(3)(C).  and  section 
30G4(x).  These  regulations  could  be 
based  on  either  technology  or 
performance  standards  or  a  combination 
of  both.  These  regulations  could  be 
implemented  at  far  lower  cost  at  most 
plant  locations  requiring  controls  to 
prevent  contamination  of  ground  water. 
In  addition,  regulations  for  CKD  to 
prevent  releases  to  the  air  can  be 
improved  or  implemented  under  CAA 
authority,  and  releases  to  surface  water 
are  regulated  under  CWA  authority. 
These  authorities  provide  the  Agency 
with  additional  flexibility  to  prevent 
releases  of  CKD  to  the  environment, 
while  at  the  same  time  minimizing  the 
burden  on  the  regulated  community. 

The  cement  industry's  voluntary  CKD 
management  proposal,  submitted  as  a 
comment  on  the  RTC,  tends  to  support 
this  conclusion.  This  tailored  program, 
for  constructing  and  operating  CKD 
monofills  would  include  the  following 
site-specific  features:  a  hydrogeological 
assessment,  water  inflow  modeling, 
ground  water  monitoring,  surface  water 
management  in  accord  with  NPDES  and 
storm  water  discharge  permits,  run-on/ 
run-ofT controls,  fugitive  dust  emissions 
control  measures,  personnel  training,  a 
written  closure  plan,  financial 
assurance,  and  post-closure  care. 


including  security  and  maintenaiKe  and 
repair  of  the  cap  and  vegetation  as 
suggested  by  periodic  inspecUons.  Thus, 
special  tailored  standards  under  Subtitle 
C  of  RCRA  as  %vell  as  under  other 
Agency  authorities  can  be  expected  to 
pose  far  less  dire  consequences  for  the 
U.S.  cement  industry  and  the  economy 
as  a  whole  than  would  regulation  under 
hill  Subtitle  C. 

IV.  Regulatory  Determiiiation  for 
Cement  Kiln  Dust 

Pursuant  to  RCRA  sections 
3001(b)(3)(C)  and  8002(o),  EPA  has 
determined  that  additional  control  of 
CKD  is  warranted.  The  Agency's 
concerns  about  the  harm  to  hiiman 
health  and  the  environment  posed  by 
CKD  suggest  the  need  for  regulation" 
under  RCRA  Subtitle  C  authority. 
However,  the  Agency  recognizes  that 
certain  of  these  areas  of  concern  (those 
related  to  releases  to  air  and  surface 
waters)  are  more  appropriately 
controlled  under  other  EPA- 
administered  statutes.  In  order  to  avoid 
unnecessary  duplication  among 
regulatory  programs,  EPA  would  rather 
use  the  other  existing  regulatory 
programs  to  control  risks  where 
appropriate,  and  develop  a  more 
creative,  affordable,  and  common  sense 
approach  that  would  control  the  adversn 
effects  of  CKD. 

The  Agency  will  develop,  promulgate, 
and  implement  regulaUons  for  CKD  as 
necessary  to  protect  human  health  and 
the  environment  by  using  a  variety  of 
statutes.  This  regulatory  program  will 
apply  to  CKD  from  all  cement 
manufacturing  facilities,  regardless  of 
the  type(s)  of  fuels  used  in  the 
manufacturing  process,  or  other  factors. 
In  particular,  the  Agency  will  develop 
and  implement  additional  controls/ 
activities  to  limit  releases  to  the  air 
using  its  Clean  Air  Act  authority.  For 
surface  waters,  the  Agency  believes  that 
existing  regulations  and  the  planned 
general  permit  under  the  NPDES 
permitting  program  will  provide  an 
adequate  mechanism  for  controlling 
point  source  discharges  and  for 
managing  storm  water  that  contains 
CKD.  Thus,  no  additional  water 
controls,  beyond  these  already  planned, 
are  considered  necessary. 

The  Agency  will  evaluate  the  need  for 
additional  controls  for  a  limited  number 
of  off-site  uses  of  CKD  (such  as  use  as 
a  lime  fertilizer  on  agricultural  fields)  in 
its  regulatory  proposal.  However,  for 
most  off-site  uses  (e.g.,  in  waste 
stabilization  or  certain  construction 
uses)  EPA's  current  record  indicates 
there  are  no  significant  risks.  The 
Agency  will  restrict  its  focus  to  those 
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off-site  uses  for  which  there  are 
significant  risks. 

With  respect  to  ground  water,  the 
Agency  will  use  its  authority  under 
Subtitle  C  of  RCRA  to  address  these 
concerns.  The  Agency  will  use  its  broad 
authority  provided  by  RCRA  section 
2002(a).  section  3001(b)(3)(C).  and 
section  3004(x)  to  develop  a  program 
tailored  to  local  cement  plant  conditions 
to  control  the  specific  risks  identified 
while  minimizing  compliance  costs. 
Until  the  Subtitle  C  tailored  rules  take 
effect,  the  Agency  will  retain  the  Bevill 
exemption.  The  Bevill  exemption  will 
be  removed  when  final  regulations 
under  RCRA  authority  take  effect. 

The  Agency  believes  that  subjecting 
CKD  waste  to  the  full  RCRA  Subtitle  C 
program  would  be  prohibitively 
burdensome  on  the  cement  industry, 
and  is  not  a  feasible  regulatory  option 
imder  the  factors  cited  in  RCRA  section 
8002(o).  Although  EPA  at  this  time  is 
not  proposing  the  specifics  of  a  RCRA 
regulatory  program  for  CKD.  EPA 
intends  to  apply  only  those  components 
of  Subtitle  C  that  are  necessary,  based 
on  our  current  knowledge  of  the  cement 
industry  and  the  human  health  and 
environmental  concerns  associated  with 
CKD,  to  achieve  a  common  sense  result 
with  respect  to  the  hazards  posed  by 
CKD  on  a  site-specific  basis.  The 
Agency  anticipates  that  any  such 
standards  would  be  designed  to  be 
protective,  yet  minimally  burdensome, 
and  may  not  necessarily  apply  to  all 
facilities  or  may  not  apply  to  all 
facilities  in  the  same  manner  or  to  the 
same  extent. 

The  specific  RCRA  Subtitle  C 
components  that  EPA  believes  may 
deserve  particular  scrutiny  in 
developing  a  minimal,  tailored 
approach,  including  site-specific 
considerations,  include  the  follovdng: 
facility-wide  corrective  action  under 
section  3004(u);  land  disposal 
restriction  requirements  (LIDRs)  under 
sections  3004  (c),  (d),  (e),  (0  and  (g); 
minimum  technology  standards  imder 
section  3004(o);  and  permit 
requirements  under  section  3005.  EPA 
believes  that  most  of  the  concerns 
addressed  by  the  land  disposal 
restrictions  program,  permit 
requirements,  and  the  minimum 
technology  standards  might  be  best 
addressed  through  management 
standards  developed  specifically  for 
CKD.  and  the  Agency  will  carefully 
study  those  possibilities  as  an 
alternative  to  some  or  all  LDRs  and 
minimum  technology  standards. 
Moreover,  because  the  costs  for 
including  all  solid  waste  management 
units  under  facility-wide  corrective 
action  at  all  cement  plants  may  be 


prohibitively  burdensome  on  the 
cement  industry,  EPA  intends  to  explore 
less  burdensome,  site-specific,  tailored 
approaches  to  identifying  and  correcting 
problems  that  may  occur  from  existing 
CKD  piles  and  preventing  problems 
arising  from  future  CKD  management. 
This  may  include  ground  water 
monitoring,  a  reliance  on  existing 
response  authorities  imder  RCRA 
section  7003  and  CERCLA  (or  state 
response  authorities),  or  may  focus  on 
site-specific  factors,  such  as  geography 
and  hydrology,  in  determining  the  need 
for  corrective  action  requirements. 
Because  most  of  the  Agency's  ground 
water  concerns  are  associated  with 
potential  contamination  in  areas  of 
limestone  with  karst  features,  EPA  will 
focus  on  tailored  standards  for  CKD 
disposal  in  karst  terrain.  The  Agency 
believes  that  concerns  about 
contamination  in  non-karst  areas  can  be 
addressed  through  the  adoption  by 
industry  of  good  CKD  waste 
management  practices. 

In  addition,  EPA  believes  it  is 
appropriate  to  consider  other  RCRA 
Subtitle  C  requirements  to  see  if,  and  to 
what  extent,  they  are  necessary  to 
address  the  human  health  and 
environmental  concerns  discussed  in 
this  regulatory  determination.  In  doing 
so,  EPA  will  also  consider  the  costs 
associated  with  those  Subtitle  C 
requirements.  EPA  intends  to  develop  a 
regulatory  program  for  CKD  waste  only 
after  full  participation  by  the  various 
stakeholder^.  Consistent  with  the  spirit 
of  that  commitment,  EPA  at  this  time  is 
neither  definitively  limiting  the  scope 
of,  nor  determining  that  any  particular 
elements  necessarily  will  be  included  in 
any  proposed  CKD  regulatory  program. 

Finally,  as  discussed  in  the  RTC,  CKD 
is  often  re-introduced  into  the  kiln  as  a 
substitute  for  raw  material  in  cUnker 
production.  In  the  absence  of  the  CKD 
regulatory  exemption,  under  certain 
regulatory  scenarios  clinker  produced 
from  re-introduced  CKD  could  be 
considered  a  hazardous  waste  under  the 
derived-from  rule  (40  CFR 
261.3(c)(2)(i)).  As  part  of  the  regulations 
that  EPA  will  promulgate  as  a  result  of 
today's  determination,  EPA  intends  to 
propose  exclusion  of  clinker  from 
regulation  as  a  derived-from  hazardous 
waste  when  CKD  is  reintroduced.  When 
reintroduced,  CKD  does  not  contribute 
any  constituents  to  clinker  production 
that  are  not  already  present  in  the 
production  process.  Furthermore,  at  this 
time.  EPA  has  no  indication  that  such 
clinker  poses  unacceptable  threats  to 
human  health  or  the  environment. 


V.  Next  Steps 

This  section  provides  an  overview  of 
the  Agency's  plans  for  developing  and 
issuing  tailored  regulations  for  CKD. 
The  Agency  recognizes  that  the 
selection  of  a  regulatory  approach  for 
CKD  waste  may  involve  difficult  choices 
and  policy  decisions  with  wide-ranging 
economic  and  environmental 
implications.  EPA  believes  that  the 
development  of  regulations  under 
multiple  statutes  (without  duplication 
among  regulatory  programs)  that 
adequately  address  the  risks  identified 
in  the  RTC,  yet  are  economically 
affordable  to  the  industry,  should 
involve  participation  by  all  interested 
parties.  To  this  end,  EPA  is  announcing 
a  regulation  development  process 
designed  to  encourage  involvement  by 
all  stakeholders.  The  regulation 
development  process  will  be  conducted 
in  similar  fashion  to  the  Agency's 
Common  Sense  Initiative,  notably  with 
early-on  participation  by  all 
stakeholders.  This  process  will  be 
directed  towards  development  of 
environmentally  protective  regulations 
that  provide  for  highly  flexible  methods 
to  administer  and  implement  them.  The 
Agency's  concern  for  minimizing  the 
burden  on  State  and  local  regulatory- 
authorities  and  minimizing  compliance 
costs  and  resource  burdens  on  the 
regulated  community  will  be  an 
important  principle  in  the  regulation 
development  process. 

EPA  will  begin  this  process  by 
conducting  a  series  of  meetings  with 
interested  parties,  including  industry*, 
government,  and  public  interest  groups. 
The  initial  meetings  with  the  parties 
will  be  used  to  solicit  technical 
information  and  approaches  that  will 
facilitate  the  Agency's  analysis  of 
regulatory  options  (e.g.,  CKD 
management  technologies,  cost 
information,  and  economic 
information).  The  Agency  plans  to 
conduct  the  initial  meetings  during  the 
spring  and  summer  of  1995.  Before 
these  meetings  are  held,  the  Agency  will 
identify  specific  questions  and  issues  on 
which  the  Agency  would  like  to  receive 
information. 

During  the  regulation  developinent 
process,  the  Agency  will  use  the 
information  in  the  cumulative  record  of 
the  RTC  and  regulatory  determination, 
along  with  any  new  information 
received,  to  formulate  its  approach  to 
developing  tailored  regulations  for  CKD. 
Before  the  rule  is  proposed,  the  Agency 
may  publish  an  advance  notice  of 
proposed  rulemaking  (ANPR)  to  present 
and  solicit  comment  on  various 
approaches  to  developing  the 
regulations. 
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VI.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  (Pub.  L.  96-354),  which  amends 
the  Administrative  Procedure  Act, 
requires  Federal  regulatory  agencies  to 
consider  "small  entities"  throughout  the 
regulatory  development  process.  Section 
603  of  the  RFA  requires  an  initial 
screening  aiialysis  to  be  performed  to 
determine  whether  a  substantial  number 
of  small  entities  vdll  be  significantly 
affected  by  a  regulation.  Undercurrent 
internal  EPA  guidance,  however,  any 
economic  impact  is  considered  a 
significant  impact,  and  any  number  of 
small  entities  is  a  substantial  number.'* 
In  keeping  with  this  policy,  EPA  has 
performed  an  initial  evaluation  of  the 
domestic  cement  industry  to  determine 
whether  or  not  there  are  small  entities 
operating  U.S.  cement  plants.  The 
results  of  this  analysis  show  that  23  of 
the  115  operating  domestic  cement 
plants  are  owned  and  operated  by 
companies  that  are  defined  as  small 
entities."  These  23  plants  are  owned/ 
operated  by  16  of  the  40  companies 
comprising  the  domestic  cement 
industry. 

Because  in  today's  regulatory 
determination  EPA  does  not  establish 
new  regulatory  controls,  the  Agency  has 
not  conducted  a  full  Regulatory 
Flexibility  Analysis  in  support  of 
today's  action.  EPA  will,  however, 
consider  the  potential  impacts  of  the 
new  regulations  that  will  be  developed 

"  USEPA.  1992.  EPA  Guidelines  for 
Implementing  the  Regulatory  Flexibility  Act.  Office 
of  Regulatory  Management  and  Evaluation.  Office  of 
Policy.  Planning,  and  Evaluation. 

"  The  definition  of  small  entity  is  established  by 
the  Federal  Small  Business  Administration,  which 
has  promulgated  regulations  found  at  13  CFR 
121.601.  The  criterion  for  determining  small 
business  status  in  the  hydraulic  cement  industry 
(SIC  Code  3241)  is  company-wide  empiovment  of 
less  than  750  employees. 


as  a  result  of  this  action  on  these  small 
entities.  In  the  process,  the  Agency  will 
examine  potential  impacts  of  regulatory 
alternatives  on  these  entities,  and 
identify  and  evaluate  alternative 
approaches  that  could  mitigate  such 
impacts,  as  required  by  the  RFA. 

VII.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735, 10/4/93),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
0MB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  mav: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  tJie 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  bv  another  agencv; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policv  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  it  raises  novel  legal  or 
pohcy  issues  arising  out  of  legal 
mandates,  the  Presidents  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  This  action  was  submitted  to 
0MB  for  review.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 


VIII.  Regulatory  Determination  Docket 

Documents  related  to  this  regulatory 
determination,  including  EPA's 
response  to  the  public  comments,  are 
available  for  inspection  in  the  docket. 
The  relevant  docket  numbers  are:  F-95- 
RCKD-FFFFF  for  the  regulatory 
determination.  F-94-RCKA-FFFFF  for 
the  RTC  and  F-94-RC2A-FFFFF  for  the 
NODA.  The  EPA  RCRA  docket  is 
located  at  the  following  address:  United 
States  Environmental  Protection 
Agency,  EPA  RCRA  Docket,  Room 
M2616,  401  M  Street  SW.,  Washington. 
DC  20460.  The  docket  is  open  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  for  Federal  holidays.  The  public 
must  make  an  appointment  to  review 
docket  materials.  Call  the  docket  clerk  at 
(202)  260-9327.  Copies  are  free  up  to 
100  pages  and  thereafter  cost  $0.15  per 
page. 

In  addition  to  the  data  and 
information  that  was  included  in  th»' 
docket  to  support  the  RTC  on  CKD  and 
the  Technical  Background  Documents, 
the  docket  also  includes  the  following 
documents: 

•  Analysis  ofand  Responses  to  Public 
Comments  on  the  Report  To  Congress; 
and 

•  Analysis  of  and  Response  to 
Comments  on  the  Notice  of  Data 
Availability. 

List  of  Subjects  in  40  CFR  Fart  261 

Environmental  protection,  Bevill 
exemption.  Cement  kibi  dust. 
Incineration.  Special  wastes. 

Dated:  January'  31,  1995. 
Carol  M.  Brow-ner, 
Administrator. 

[FR  DcK    95-28.12  Filed  2-S-95;  8;45  ami 
BILLING  COOe  66«»-60-P 


Tuesday 
February  7,  1995 


Part  V 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Parts  1  and  33 
Airworthiness  Standards:  Aircraft 
Engines;  New  One-Engine-Inoperative 
Ratings,  Definitions,  and  Type 
Certification  Standards;  Proposed  Rule 


7380 Federal  Regirter  /  Vol.  60.  No.  25  /  Tuesday.  February  7.  1995  /  Proposed  Rules 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  1  and  33 

[Docl(et  No.  26019:  Notice  No.  89-27A] 

RIN  2120-AD21 

Ainworthiness  Standards:  Aircraft 
Engines;  New  One-Engine-Inoperative 
Ratings,  Definitions,  and  Type 
Certification  Standards 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  This  document  modifies 
Notice  of  Proposed  Rulemaking  (NPRM) 
No.  89-27.  published  in  the  Federal 
Register  on  September  22,  1989  (54  FR 
39080).  In  that  document,  the  FAA 
proposed  adoption  of  new  definitions 
and  airworthiness  standards  of  new  one- 
engine-inoperative  (OEI)  ratings  for  type 
certification  of  rotorcraft  engines.  The 
maximum  engine  power  level  available 
for  a  certificated  rotorcraft  engine  under 
current  part  33  rules  is  the  2V2-minute 
OEI  rating.  The  proposed  rule  would 
establish  type  certification  standards  for 
30-second  OEI  and  2-minute  OEI  ratings 
at  higher  power  levels  than  the  current 
OEI  rating. 

Four  commenters  provided  the  FAA 
with  comments  to  the  NPRM. 
addressing  numerous  issues.  The  FAA 
has  determined  that  the  comments  and 
recommended  changes  merit 
consideration.  Substantive  changes  have 
been  made  to  the  proposed  rule  based 
upon  the  relevant  comments  received. 
Accordingly,  the  FAA  is  issuing  this 
Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM)  to  give  all 
interested  parties  an  opportunity  to 
comment  on  the  modified  propo.sed 
rule. 

DATES:  Comments  must  be  received  on 
or  before  March  24.  1995. 
ADDRESSES:  Comments  on  this  notice 
should  be  mailed  in  triplicate  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attn:  Rules  Docket 
(.AGC-200),  Docket  No.  26019,  BOO 
Independence  Avenue  SW., 
Washington,  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
26019.  Comments  may  be  examined  in 
Room  9150  weekdays  between  9:00  a.m. 
and  5:00  p.m.,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chung  C.  Hsieh,  Aerospace  Engineer. 
Engine  and  Propeller  Standards  Staff. 
ANE-110,  Engine  and  Propeller 
Directorate.  Aircraft  Certification 
Service,  FAA,  12  New  England 
Executive  Park,  Burlingttm, 


Massachusetts  01803-5299;  telephone 
(617)  238-7116;  lax  (617)  238-7199 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

This  supplemental  notice  modifies 
Notice  No.  89-27.  Comments  on  the 
effect  of  this  change  to  the  proposed 
rule  are  invited.  Comments  should  be 
limited  to  the  changes  proposed  in  this 
dociunent.  This  notice  does  not  serve  to 
reopen  the  comment  period  on  the 
remainder  of  the  original  proposal. 
Interested  persons  are  invited  to 
comment  on  this  supplemental  notice 
by  submitting  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  relating  to  the 
environmental,  energy,  or  economic 
impact  that  might  result  from  adopting 
the  proposals,  as  modified  in  this 
document,  are  also  invited. 
Communications  should  identify  the 
regulatory  docket  number  and  be 
submitted  in  triphcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  further 
rulemaking  action.  Commenters  wishing 
the  FAA  to  acknowledge  receipt  of  their 
comments  submitted  in  response  to  this 
proposed  rule  must  submit  with  those 
comments  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  26019."  The  postcard  will  be 
date  stamped  and  mailed  to  the 
commi;ntCT. 

Avail^ility  of  SNPRM 

Any  person  may  obtain  a  copy  of  this 
notice  by  submitting  a  request  to  the 
Federal  Aviation  Administration  Office 
of  Public  Affairs,  Attn:  Public  Inquiry 
Center,  (APA-200).  800  Independence 
Avenue.  SW.,  Washington,  IX:  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  SNPRM. 

Persons  interested  in  being  placed  on 
the  maiHng  list  for  future  NPRM's 
should  reqiiost,  from  the  above  office,  a 
copy  of  Advisory  Circular  No.  11-2A. 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

Background 

On  September  14.  1989,  the  FAA 
i.ssued  two  NPRM's,  Notice  Nos.  89-27 
(54  FR  39080  and  54  FR  39085).  The 
Notice  associated  with  this  SNRPM  is 
No.  89-27,  which  proposed  to  define 
and  establish  type  certification 
standards  for  new  OEI  ratings  for 
rotorcraft  engines.  The  companion 
NPRM.  No.  89-26.  addressed  the  usage 
of  the  30-sccond  OEI  and  2-minute  OEI 


ratings  by  rotorcraft.  A  final  rule  based 
on  Notice  No.  89-26  was  published  in 
the  Federal  Register  on  September  16. 
1994  (59  FR  47764). 

These  new  OEI  ratings  are  applicable 
to  turbine  engines  installed  on 
multiengine  powered  rotorcraft.  In  a 
Category  A  operation,  a  multiengine 
turbine-powered  rotorcraft  must  have 
the  ability  to  either  continue  flight  or 
land  within  a  demonstrated  field  size  in 
the  event  of  failure  of  an  engine.  In  a 
Category  B  operation,  the  rotorcraft 
would  not  have  sufficient  residual 
power  if  one  engine  failed  to  continue 
its  flight  and  would,  therefore,  a  need 
safe  landing  areas  throughout  its  flight 
path.  Category  A  rotorcraft  mission 
payloads  are  limited  by  the  power 
available  from  the  jemaining  operating 
engiae(s)  in  the  event  one  engine  fails 
during  takeoff  or  landing.  The 
maximum  engine  power  level  available 
under  current  part  33  rules  is  the  2Vj- 
minute  OEI  rating. 

This  proposal  would  establish  30- 
second  OEI  and  2-minute  OEI  ratings  at 
higher  power  levels  than  the  current 
2V2-minute  OEI  rating.  Engine  type 
certification  to  these  ratings,  as  with 
other  OEI  ratings,  would  be  optional. 

The  comment  period  for  Notice  89-27 
closed  on  March  27,  1990.  On 
November  16.  1989,  a  public  meeting  tti 
hear  comments  on  the  proposals  was 
convened  in  Fort  Worth.  Texas.  In 
addition,  the  minutes  of  a  meeting 
between  the  FAA  and  the  Aerospace 
Industries  Association  of  America.  Inc.. 
inspected,  in  the  Rules  Docket  No. 
26019.  The  FAA  has  determined  that 
the  comments  and  recommended 
changes  merit  consideration. 
Substantive  changes  have  been  made  to 
the  proposed  rule  based  upon  the 
relevant  comments  received. 
Accordingly,  the  FAA  is  issuing  this 
SNPRM  to  give  all  interested  parties  an 
opportunity  to  comment  on  tlir 
modified  proposed  rule. 

Discussion 

Four  commenters  provid»ul  the  \\\A 
with  comments  to  the  NPRM, 
addressing  numerous  issues.  This 
discussion  describes  only  those  change.s 
made  to  the  proposal  of  Notice  89-27 
and  the  comments  associated  with  those 
changes.  However,  for  the  convenience 
of  the  public,  the  proposed  rule  is  being 
reprinted  in  its  entirety. 

Section  1 . 1     Definitions  and 
Abbreviations 

One  commenter  states  that  the 
definitions  of  30-second  OEI  and  2- 
minute  OEI  ratings  should  contain  a 
specific  limit  as  to  the  number  of  items 
these  power  levels  could  be  used  during; 
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any  one  flight.  The  commenter  noted 
that  the  lack  of  a  specific  limit  in  the 
proposed  definitions  leaves  the  issue 
ambiguous.  The  commenter  also  noted 
that  a  number  of  a  specific  limit  in  the 
proposed  definitions  leaves  the  issue 
ambiguous.  The  commenter  also  noted 
that  a  niunber  of  people  at  the  public 
meeting  expressed  differing  views  on 
the  intended  maximum  number  of 
allowable  applications  of  30-second  OEI 
or  2-minute  OEI  power  on  a  sineie 
flight.  ^ 

The  FAA  Agrees.  The  rated  30-second 
OEI  power  and  rated  2-minute  OEI 
power  for  section  1.1  are  therefore 
revised  to  liijiit  the  use  of  these  new 
power  levelsi  to  a  maximum  of  throe 
periods.  Thejdefinitions  retain 
requirement.4  of  mandator)'  inspection 
and  prescribed  maintenance  following 
any  use  of  SO-second  OEI  or  2-minute 
OEI  power,  a^d  the  limit  of  use  of  these 
new  power  levels  to  continue  operation, 
in  order  to  cdjnplete  the  flight  during 
whic  h  engine  failure  occurred. 

Section  33.2/     Turbine.  Compressor. 
Fan.  and  Tuttosupercharger  Rotors 

One  comm  :^ter  states  that  post-test 
icceptance  cijiilerid  after  the  overspeed 
test  for  the  30-second  OEI  rating  should 


be  less  severe  since  a  mandatory 
inspection  of  t^e  engine  will  be  required 
after  the  engijite  is  used  at  the  30-second 
OEI  rating.  Tlie  commenter  suggests  that 
since  the  inspection  would  result  in 
replacement  of  parts  unsuitable  for 
continuous  uit,  more  specific 
acceptable  criteria  are  not  considered 
practical  in  view  of  the  wide  variety  of 
designs  in  usa  and  yet  to  come.  The 
commenter  also  suggests  that  the  last 
paragraph  of  533.27(c)  be  changed  as 
follows:  I 

Following  th4  lesfing,  each  rotor  must  be 
within  approved  dimensional  limits  for  an 
overspeed  condition  and  may  not  be  cracked: 
except  that  following  the  test  based  on  the 
30-second  OEI  rating  condition,  growth  and 
distress  beyond  the  dimensional  limits  for  an 
overspeed  condition  and  craclcs  will  be 
permitted,  provided  there  is  no  evidence  of 
imminent  failure.  The  applicant  may  show 
by  analysis  or  test,  as  found  necessary  by  the 
Administrator,  that  there  is  no  evidence  of 
imminent  failure. 

Another  commenter  suggests  that  the 
severity  of  the  rotor  test  requirement 
needs  to  be  clearly  specified,  consistent 
with  the  worst  case  rationale  identified 
in  the  NPRM.  The  commenter  suggests 
that  the  second  paragraph  of  §  33.27(c) 
should  be  extended  by  the  addition  of 
the  following:  "*   •   •  including  two 
subsequent  uses  of  both  30-second  OEI 
and  2-minute  OEI  conditions." 

The  FAA  does  not  agree  that  section 
33.27  should  be  revised  as  the 


commenters  suggested.  The  FAA  would 
require  that,  based  on  the  condition  of 
the  rotor  following  the  test,  the  engine 
would  have  sufficient  safety  margin  for 
continued  operation  and  the  capability 
of  completing  up  to  three  uses  of  both 
30-second  OEI  power  and  2-minute  OEI 
power.  It  is  inappropriate  to  specify  in 
the  rule  that  all  cracks  would  be 
acceptable,  since  a  rotor  with  cracks 
may  not  be  in  airworthy  condition  in  all 
engines  affected  by  the  rule.  The  same 
argument  applies  concerning  the 
"dimensional"  and  "imminent  failure" 
statements.  The  standard  that  growth 
and  distress  beyond  the  limits  for  an 
overspeed  condition  will  be  permitted 
provided  the  engine  is  shown  by 
analysis  or  test,  as  found  necessary-  by 
the  Administrator,  that  the  .structural' 
integrity  of  each  rotor  is  maintained  will 
permit  the  FAA  to  apply  the  best 
engineering  judgment  for  each  specific 
engine  type  design  tested.  Therefore,  the 
FAA  proposes  to  revise  the  paragraph  at 
the  end  of  section  33.27(c)  by 
incorporating  that  standard;"the  revised 
paragraph  is  proposed  as  a  new 
paragraph  (d)  to  section  33.27.  In  ' 
addition  to  these  revisions  other 
editorial  changes  have  been  made  in  the 
proposed  §33.27. 

Section  33.29    Instrument  Connection 
One  commenter  states  that  Proposal 
No.  6  of  the  NPRM  corresponds  to  only 
one  of  the  two  aspects  covered  by 
Proposal  No.  1 1  for  §  29.1305  in  Notice 
No.  89-26.  The  commenter  states  that  it 
corresponds  only  with  §  29.1305(a)(25). 
whereas,  it  should  also  be  concerned 
with  §  29.1305(a)(24)  because  the  engine 
manufacturer  will  need  to  provide  some 
means,  incorporated  in  the  engine,  in 
order  to  enable  the  complete  helicopter 
to  comply  with  both  of  these  two  part 
29  sections.  Therefore,  the  engine 
certification  standards  must  address  all 
issues  that  could  be  considered  as 
engine  requirements. 

The  FAA  agrees.  The  proposed 
section  33.29  is  changed  to  require  a 
provision  for  a  means  to  alert  the  pilot 
when  the  engine  is  at  the  30-second  OEI 
and  2-minute  OEI  levels;  and  is 
reorganized.  The  proposed  section 
33.29(c)(1)  corresponds  to  section 
29.1305{a)(24);  the  proposed  sections 
33.29(c)(2)  and  (c)(3)  correspond  to 
section  29.1305{a)(25). 

Section  33.67    Fuel  System 

One  commenter  states  that  the  FAA 
proposal  is  somewhat  meager  when 
compared  with  existing  requirements  in 
Joint  Airworthiness  Requirement 
Engines  (JAR-E)  for  engines  in  which 
power  output  and  associated  conditions 
are  controlled  by  automatic  devices.  The 


commenter,  therefore,  suggests  cha/iging 
the  wording  from  "•  •  *  means  for 
automatic  control  of  30-second  power" 
to  "•  *  •  means  for  automatic 
availability  and  automatic  control  <if  30- 
second  OEI  power." 

The  FAA  concurs  with  the  suggested 
wording  and  the  proposed  §  33.67  is 
changed  accordingly. 

Section  33.85     Calibration  Tests 

One  commenter  states  that  Proposiil 
No.  8  of  the  NPRM  contains  cross- 
referencing  errors  in  the  first  sentence  of 
the  proposed  §  33.85(c).  It  should  state 
that  •■  •   •   *  measurements  taken  during 
the  endurance  test  described  in 

§  33.87(f)(1)  through  (8)  mav  be  used 

«   »   *  »' 

The  F.^A  agrees,  and  the  changes 
liave  been  made  to  the  proposal. 

One  commenter  states  that,  in  th(! 
absence  of  any  provision  in  the  existing 
§  33.85  concerning  the  minimum  peritnl 
of  stabilized  conditions  before  taking 
measurements,  it  is  net  clear  why  the 
proposed  §  33  85(r)  is  required.  ' 
Alternatively,  if  this  aspect  needs  to  be 
included  under  §  33.85,  it  should 
address  all  engines,  regardless  of  their 
power  ratings. 

The  commenter  further  suggests  that 
the  following  language  would  be  more 
appropriate  for  §  33. 85  (c)  and  (d): 

(c)  In  showing  compliance  with  ihi- 
section,  each  condition  must  be  allowed  to 
stabilize  before  measurements  are  talcen. 
except  as  permitted  by  (d)  of  this  section. 

(d)  In  the  case  of  engines  having  30-sei  ond. 
2-minute.  or  2V2-minute  OEI  ratmgs. 
measurements  taicen  during  the  applicable 
endurance  test  prescribed  in  §  33.87  may  bf- 
used  in  showing  compliance  with  the 
requirements  of  this  section  for  these  OEI 
ratings. 

The  FAA  agrees,  and  has  made  the 
suggested  changes  to  proposed  §  33.85 
(c)  and  (d).  This  proposal  is  required  to 
provide  an  acceptable  and  viable 
approach  for  obtaining  meaningful 
calibration  data  in  the  briefest  time 
possible,  consistent  with  the  practical 
limits  of  the  30-second  OEI  and  2- 
minute  OEI  power  ratings.  The 
proposed  §  33.85(c),  which  requires 
engine  parameters  to  stabilize  before 
recording  measurements,  is  consistent 
with  current  §  33.85(a)  requirements 

Section  33.87    Endurance  Test 

One  commenter  suggests  that 
§  33.87(f)(5)  be  changed  to  read  as 
follows:  "50  percent  takeoff  power.  One 
minute  at  50  percent  takeoff  power  " 
The  commenter  reasons  that  the  power 
level  for  a  one-minute  run  at  50  pt^rcent 
takeoff  power  realistically  represents  the 
minimum  OEI  flight  power  and  engine 
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thennal  condition  preceding 
reapplication  of  30-second  OEI  power. 

The  FAA  agrees.  The  proposed 
wording  for  §  33.87(f)(5)  is  modified 
accordingly.  Actual  operations  could 
realistically  be  expected  to  have  a  power 
setting  of  50  to  60  percent  takeoff  power 
in  an  approach  descent  from  a 
continuous  OEI  power  setting  toward  a 
landing  spot.  The  flight  scenario  would 
likely  include  and  follow  one  use  of 
takeoff  power  to  the  takeoff  path's 
critical  decision  point  [CDP),  then  from 
one  to  three  applications  of  30-second 
OEI  power,  and  one  or  two  applications 
of  2-minute  OEI  power. 

One  conunenter  states  that  Proposal  9 
of  the  NPRM  is  inaccurate  in  stating  that 
existing  §  33.87(0  will  be  redesignated 
as  paragraph  (g)  without  text 
change.The  conunenter  claims  that  a 
number  of  cross-references  in  the 
existing  subparagraphs  of  the  newly 
redesignated  §  33.87(g)  are  incorrectly 
designated  as  (e)  instead  of  (f).  The 
conunenter  suggests  changing  those 
cross-references  from  (e)  to  (g)  if 
§  33.87(f)  is  redesignated  as  §  33.87(g). 

The  FAA  agrees.  Editorial  changes 
have  been  made  in  the  proposed  §33.87. 

Section  33.68    Engine  Ch'ertewperature 
Test 

One  conunenter  suggests  that  the 
wording  "or  equivalent  device"  be 
inserted  after  "tempe^a^a^e  limiter"  in 
§  33.88(c)  and  that  language  allowing 
"equivalent  hmiting  device"  be  added 
as  an  alternative  to  the  direct 
temperature  limiting  control  system. 

The  FAA  agrees.  The  proposed 
wording  is  changed  from  "a  temperature 
limiter"  to  "a  means  to  limit 
temperature."  The  means  to  limit  the 
temperature  is  intended  for  limiting  the 
maximum  engine  gas  temperature. 

Section  33.93    TeardowTj  Inspection 

One  commenter  states  that  in  §  33.93. 
an  "and"  in  the  first  sentence  of 
§  33.93(c)  should  read  "or",  making  the 
fifth  and  sixth  hues  read  as  follows: 
"•   '   *  the  endurance  testing  of  §  33.87 
(b).  or  (c),  or  (d).  or  (e)  of  this  part  and 
followed*  •   *."  The  commenter  states 
this  change  is  needed  because  in 
Proposal  No.  9,  revised  §  33.87(a)  states: 
"*   *   *  for  engines  tested  under 
paragraphs  (b),  (c),  (d),  or  (e)  of  this 
section*   *  *,"  and  the  new  §  33.87(f) 
reads:  "•  •  •  and  following  completion 
of  the  tests  under  paragraphs  (b).  (c).  (d), 
or  (e)  of  this  section  *  *   *." 

The  FAA  agrees,  and  editorial 
changes  in  proposed  §  33.93  are  made. 


Supplemental  Regulatory  Evaluation 
Summary 

The  FAA  has  determined  that  the 
changes  made  to  the  NPRM  do  not 
increase  the  scope  of  the  proposed  rule 
or  the  original  economic  analysis. 
Therefore,  the  FAA  has  determined  that 
this  is  not  a  si^ificant  rulemaking  as 
defined  in  Executive  Order  12866. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  to  ensure  that  small 
entities  are  not  unnecessarily  or 
disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  a  Regulatory  Flexibility 
Analysis  if  a  proposed  rule  woiild  have 
"a  significant  economic  impact,  on  a 
substantial  number  of  small  entities." 
FAA  Order  2100.14A  outlines  FAAs 
procedures  and  criteria  for 
implementing  the  RFA. 

The  proposed  modification  of  Notice 
No.  89-27  will  neither  eliminate  any 
present  regulations,  nor  impose  any  new 
regulations  and.  thus,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Consequently,  the  FAA  has  determined 
that,  under  the  criteria  of  the  Regulatory 
Flexibility  Act  of  1980.  a  r^uiatory 
flexibiUty  analysis  of  this  supplemental 
notice  of  proposed  rulemaking  is  not 
required. 

International  Trade  Impact  Assessment 

The  proposed  modification  of  Notice 
No.  89-27  will  neither  eliminate  any 
present  regulations,  nor  impose  any  new 
ones.  As  a  result,  affected  manufacturers 
and  operators  will  not  incur  additional 
costs,  or  realize  significant  savings. 
Thus,  the  proposed  modification  of 
Notice  No.  89-27  will  not  have  any 
impact  on  trade  opportunities  for  either 
U.S.  firms  doing  business  overseas,  or 
foreign  firms  doing  business  in  the 
United  States. 

Federalism  Implications 

The  revised  regulations  proposed 
herein  would  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Conclusion 

This  SNPRM  changes  certain  sections 
of  the  proposed  rule  based  on  comments 
received.  For  th& reasons  discussed  in 
the  Notice  No.  89-27  and  this 


supplemental  notice,  and  based  on  the 
findings  in  the  Regulatory  FlexibiUty 
Determination  and  the  International 
Trade  Impact  Analysis,  the  FAA  has 
determined  that  this  proposed 
regulation  is  not  a  significant  regulation 
as  defined  in  Executive  Order  12866.  In 
addition,  it  is  certified  this  SNPRM  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
This  proposal,  including  this 
supplemental  notice,  is  not  considered 
significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  1 1034, 
February  26,  1979).  A  draft  regulatory 
evaluation  of  the  proposal,  including  a 
supplement  relating  to  the 
modifications  in  this  notice,  has  been 
placed  in  the  regulatory  docket.  A  copy 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  FCW 
FURTHER  INFORMATION  CONTACT. 

List  of  Subjects 

14  CFH  Parti 

Airmen,  Flights,  Balloons.  Parachutes, 
Aircraft  pilots.  Pilots,  Transportation, 
Agreements,  Kites,  Air  safety.  Safety. 
Aviation  safety.  Air  transportation.  Air 
carriers.  Aircraft,  Airports,  Airplanes. 
Helicopters.  Rotorcraft,  Heliports, 
Engines,  and  Ratings. 

14CFRPartJ3 

Air  transportation.  Aircraft.  Aviation 
safety.  Safet\'. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  1  and  part  33  as  fuHows: 

PART  1— DEFINITIONS  AND 
ABBREVIATIONS 

1.  The  authority  citation  for  I 'art  1 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  app.  I.i47,  1J48, 
1354(a).  1357(d)(2).  1372.  1421  through  1430. 
1432,  1442.  1443,  1472,  1510,  1522,  1652(e). 
1655(c),  1567(f);  49  U.S.C.  106(g). 

2.  Section  1.1  is  amended  by  adding 
the  definitions  in  alphabetical  order  of 
"Rated  30-second  OEI  power"  and 
"Rated  2-minute  OEI  power"  to  read  as 
follows: 

§  1.1    General  definitions. 

*  *  ft  •  • 

Rated  30-second  OEI  power,  with 
respect  to  rotorcraft  turbine  engines, 
means  the  approved  brake  horsepower 
developed  under  static  conditions  at 
specified  altitudes  and  temperatures 
within  the  operating  limitations 
established  for  the  engine  under  part  33 
of  this  chapter,  for  continued  one-flight 
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operation  after  the  failure  of  one  engine 
in  multiengine  rotorcraft,  limited  to 
three  periods  of  use  no  longer  than  30 
seconds  each  in  any  one  flight,  and 
followed  by  mandatory  inspection  and 
prescribed  maintenance  action. 

Rated  2-minute  OEI  power,  with 
respect  to  rotorcraft  turbine  engines, 
means  the  approved  brake  horsepower 
developed  under  static  conditions  at 
specified  altitudes  and  temperatiu«s 
within  the  operating  Umitations 
established  for  the  engine  under  part  33 
of  this  chapter,  for  continued  one-flight 
operation  after  the  failure  of  one  engine 
in  multiengine  rotorcraft.  limited  to 
three  periods  of  use  no  longer  than  2 
minutes  each  in  any  one  fLght.  and 
followed  by  mandatory  inspection  and 
prescribed  maintenance  action. 


PART  3a— AIRWORTHINESS 
STANDARDS:  AIRCRAFT  ENGINES 

3.  The  authority  citation  for  Part  33 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344. 1354(a),  1355, 
1421,  1423, 1424, 1425;  49  U.S.C  106(g). 

4.  Section  33.7  is  amended  by 
redesignating  paragraph  (c)(l)(viii)  as 
paragraph  (c)(l)(x);  and  by  adding  new 
paragraphs  (c)(l)(viii)  and  (c)(l)(ix)  to 
read  as  follows: 

§  33.7    Engine  ratings  and  operating 
limitations. 

•  •        • 

(c)*   •   • 

(!}••* 

(viii)  Rated  2-minute  OEI  power. 

(ix)  Rated  30-second  OEI  power;  and 

*  •         •         »         . 

5.  Section  33.27  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  and  paragraph  (c)(1),  and 
by  designating  the  undesignated 
paragraph  following  paragraph  (c)(2)(vi) 
as  paragraph  (d)  and  revising  it  to  read 
as  follows: 


§  33.27    Turbine,  tonpressor,  fan,  and 
turbosupercharger  rotors. 
*         •         *  -  I '  *         * 

(c)  The  most  Critically  stressed  rotor 
component  (e.xcept  blades)  of  each 
turbine,  compressor,  and  fan,  including 
integral  drum  rotors  and  centrifugal 
compressors  in  an  engine  or 
turbosupercharge,  as  determined  by 
analysis  or  other  acceptable  means, 
must  be  tested: 

(1 )  For  a  period  of  5  minutes  at  the 
maximum  rating's  steady-state  operating 
temperature  limit,  excluding  the 
maximum  operating  temperature  fimits 
of  the  30-second  OEI  and  2-minute  OEI 
ratings,  except  as  provided  in  paragraph 
(c)(2)(iv)  of  this  section;  for  engines  with 


30-second  OEI  and  2-minute  OEI 
ratings,  using  a  separate  test  vehicle  if 
desired,  for  a  period  of  2-1/2  minutes  at 
the  maximum  operating  temperature 
limit  of  the  30-second  OEI  rating,  except 
as  provided  in  paragraph  (c)(2)(iv)  of 
this  section;  and 
*        *        •        •        • 

(d)  Following  the  test,  each  rotor  must 
be  within  approved  dimensional  limits 
for  an  overspeed  condition  and  may  not 
be  cracked,  except  that  following  the 
test  based  on  the  maximum  operating 
temperature  limit  of  the  30-second  OEI 
rating,  growth  and  distress  beyond  the 
limits  for  an  overspeed  condition  will 
be  permitted,  provided  the  engine  is 
shown  by  analysis  or  test,  as  found 
necessary  by  the  Administrator,  to 
maintain  the  structiual  integrity  of  each 
rotor. 

6.  Section  33.29  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§33.29    instrument  connection. 

•        •        •        •        » 

(c)  Each  rotorcraft  turbine  engine 
having  a  30-second  OEI  and  a  2-minute 
OEI  power  rating  must  have  a  provision 
for  a  means  to: 

(1)  Alert  the  pilot  when  the  engine  is 
at  the  30-second  OEI  and  the  2-minute 
OEI  power  levels; 

(2)  Determine,  in  a  positive  manner, 
that  the  engine  has  been  operated  at 
each  rating;  and 

(3)  Determine  the  elapsed  time  of 
operation  at  each  rating. 

7.  Section  33.67  is  amended  by 
adding  a  new  paragraph  (d)  to  road  as 
follows: 

S  33.67    Fuel  system. 
•         •         «         •         • 

(d)  Engines  having  a  30-sccond  OEI 
rating  must  incorporate  means  for 
automatic  availability  and  automatic 
control  of  30-second  OEI  power. 

8.  Section  33.85  is  amended  by 
adding  new  paragraphs  (c)  and  (d)  to 
read  as  follows: 

§  33.85  Calibration  tests. 

(c)  hi  showing  compliance  with  this 
section,  each  condition  must  stabilize 
before  measurements  are  taken,  except 
as  permitted  by  paragraph  (d)  of  this 
section. 

(d)  In  the  case  of  engines  having  30- 
second,  OEI.  2-minute  OEI,  or  2V^^ 
minute  OEI  ratings,  measurements  taken 
during  the  applicable  endurance  test 
prescribed  in  §33.87  (f)(1)  through  (8) 
may  be  used  in  showing  compliance 
with  the  requirements  of  this  section  for 
these  OEI  ratings. 

9.  Section  33.87  is  amended  by 
revising  the  introductory  text  of 


paragraph  (a)  and  paragraph  (a)(8);  by 
redesignating  paragraph  (f)  as  paragraph 
(g):  by  revising  the  reference  "(e)(2)  (ii) 
through  (iv)"  to  read  "(g)(2)  (ii)  through 
(iv)"  in  newly  designated  paragraph 
(g)(2)(i);  by  revising  the  reference 
"(e)(2)(i)"  to  read  "(g)(2)(i)"  in  newly 
designated  paragraph  (g)(2)(ii);  bv 
revising  the  reference  "(e){2)(i)"  to  read 
"(g)(2)(i)"  in  newly  designated 
paragraph  (g)(2)(iii);  by  revising  the 
reference  "(e)(2)  (i)  and  (ii)"  to  read 
"(g)(2)(i)  and  (ii)"  in  newly  designated 
paragraph  (g)(2)(iv);  and  by  adding  a 
new  paragraph  (f)  to  read  as  follows: 

§33.87    Endurance  test 

(a)  General.  Each  engine  must  be 
subjected  to  an  endurance  test  that 
includes  a  total  of  at  least  150  hours  of 
operation  and,  depending  upon  the  type 
and  contemplated  use  of  the  engine, 
consists  of  one  of  the  series  of  runs 
specified  in  paragraphs  (b)  through  (g) 
of  this  section,  as  applicable.  For 
engines  tested  under  paragraphs  (b).  (c), 
(d).  or  (e)  of  this  section,  the  prescribed 
6-hour  test  sequence  must  be  conducted 
25  times  to  complete  the  required  150 
hours  of  operation.  Engines  for  which 
the  30-second  OEI  and  2-minute  OEI 
ratings  are  desired  must  be  further 
tested  under  paragraph  (f)  of  this 
section.  The  following  test  requirements 
apply: 

•  •         •         •         • 

(8)  If  the  number  of  occurrences  of 
either  transient  rotor  shaft  overspeed  or 
transient  gas  overtemperature  is  limited, 
that  number  of  accelerations  required  by 
paragraphs  (b)  tiirough  (g)  of  this  section 
must  be  made  at  the  limiting  overspeed 
or  overtemperature.  If  the  number  of 
occurrences  is  not  Umited,  half  the 
required  accelerations  must  be  made  at 
the  limiting  overspeed  or 
overtemperature. 

•  *         •         •         . 

(f)  Rotorcraft  engines  for  which  30- 
second  OEI  and  2-minute  OEI  ratings 
are  desired.  For  each  rotorcraft  enjjine 
for  which  30-second  OEI  and  2-minute 
OEI  power  ratings  are  desired,  and 
following  completion  of  the  tests  under 
paragraphs  (b),  (c).  (d),  or  (e)  of  this 
section,  the  applicant  may  disassemble 
the  tested  engine,  to  the  extent 
necessary  to  show  compliance  with  the 
requirements  of  §  33.93(a).  The  tested 
engine  must  then  be  reassembled  u.sing 
the  same  parts  used  during  the  test  runs 
of  paragraphs  (b).  (c),  (d).  or  (e)  of  this 
section,  except  those  parts  described  as 
consumables  in  the  Instructions  for 
Continued  Airworthiness.  The  applicimt 
must  then  conduct  the  following  test 
sequence  four  times,  for  a  total  time  of 
not  less  than  120  minutes: 


(1)  Takeoff  power.  Three  minutes  at 
rated  takeoff  power. 

(2)  30-second  OEI  power.  Thirty 
seconds  at  rated  30-second  OEI  power. 

(3)  2-minute  OEI  power.  Two  minutes 
at  rated  2-minute  OEI  power. 

(4)  30-minute  OEI  power,  continuous 
OEI  power,  or  maximum  continuous 
power.  Five  minutes  at  rated  30-minute 
OEI  power,  rated  continuous  OEI  power, 
or  rated  maximum  continuous  power, 
whichever  is  greatest,  except  that, 
during  the  first  test  sequence,  this 
period  shall  be  sixly-tlve  minutes. 

(5)  50  percent  takeoff  power.  One 
minute  at  50  percent  takeoff  power. 

(6)  30-second  OEI  power.  Thirty 
seconds  at  rated  30-second  OEI  power. 

(7)  2-minute  OEI  power.  Two  minutes 
at  rated  2-minute  OEI  power. 

(8)  Idle.  One  minute  at  idle. 

*  -k  *  *  * 

10.  Section  33.88  is  revised  to  read  as 
follows: 

§  33.88    Engine  overtemperature  test. 

(a)  Each  engine  must  run  for  5 
minutes  at  maximum  permissible  rpm 
with  the  gas  temperature  at  least  75  °F 
(42  °C)  higher  than  the  maximum 
rating's  steady-state  operating  limit, 
excluding  maximum  values  of  rpm  and 
gas  temperature  associated  with  the  30- 
second  OEI  and  2-minute  OEI  ratings. 
Following  this  run,  the  turbine  assembly 
must  be  within  serviceable  limits. 

(b)  Each  engine  for  which  30-second 
OEI  and  2-minute  OEI  ratings  are 
desired,  that  does  not  incorporate  a 
means  to  hmit  temperature,  must  be  run 
for  a  period  of  5  minutes  at  the 
maximum  power-on  rpm  with  the  gas 
temperature  at  least  75  "F  (42  °C)  higher 
than  the  30-second  OEI  ratings 
operating  limit.  Following  this  run,  the 


turbine  assembly  may  exhibit  distress 
beyond  the  limits  for  an 
overtemperature  condition  provided  the 
engine  is  shown  by  analysis  or  test,  as 
found  necessary  by  the  Administrator, 
to  maintain  the  integrity  of  the  turbine 
assembly. 

(c)  Each  engine  for  which  30-second 
OEI  and  2-minute  OEI  ratings  are 
desired,  that  incorporates  a  means  to 
limit  temperature,  must  be  run  for  a 
period  of  4  minutes  at  the  maximum 
power-on  rpm  with  the  gas  temperature 
at  least  35  °F  (20  "C)  higher  than  the 
maximum  operating  limit.  Following 
this  run,  the  turbine  assembly  may 
exhibit  distress  beyond  the  limits  for  an 
overtemperature  condition  provided  the 
engine  is  shown  by  analysis  or  test,  as 
found  necessary  by  the  Administrator, 
to  maintain  the  integrity  of  the  turbine 
assembly. 

(d)  A  separate  test  vehicle  may  be 
used  for  each  test  condition. 

11.  Section  33.93  is  revised  to  read  as 
follows: 

§  33.93    Teardown  inspection. 

(d)  After  completing  the  endurance 
testing  of  §  33.87  (b),  (c),  (d),  (e),  or  (g). 
each  engine  must  be  completely 
disassembled;  and — 

(1)  Each  component  having  an 
adjustment  setting  and  a  functioning 
characteristic  that  can  be  established 
independent  of  installation  on  the 
engine  must  retain  each  setting  and 
functioning  characteristic  within  the 
limits  that  were  established  and 
recorded  at  the  beginning  of  the  test; 
and 

(2)  Each  engine  part  must  conform  to 
the  type  design  and  be  eligible  for 
incorporation  into  an  engine  for 
continued  operation,  in  accordance  with 


information  submitted  in  compliance 
with  §33.4. 

(b)  After  completing  the  endurance 
testing  of  §  33.87(0,  each  engine  must  be 
completely  disassembled;  and 

(1)  Each  component  having  an 
adjustment  setting  and  a  functioning 
characteristic  that  can  be  established 
independent  of  installation  on  the 
engine  must  retain  each  setting  and 
functioning  characteristic  within  the 
limits  that  were  established  and 
recorded  at  the  beginning  of  the  tost: 
and 

(2)  Each  engine  may  exhibit 
deterioration  in  excess  of  that  permitted 
in  paragraph  (a)(2)  of  this  section. 
including  some  engine  parts  or 
components  that  may  be  unsuitable  for 
further  use.  The  applicant  must  show  by 
analysis  and/or  test,  as  found  necessary 
by  the  Administrator,  that  structural 
integrity  of  the  engine  including 
mounts,  cases,  bearing  supports,  shafts, 
and  rotors,  is  maintained;  or 

(c)  In  lieu  of  compliance  with 
paragraph  (b)  of  this  section,  each 
engine  for  which  the  30-second  OEI  and 
2-minute  OEI  ratings  are  desired,  may 
be  subjected  to  the  endurance  testing  of 
§  33.87  (b),  (c),  (d),  or  (e)  of  this  part, 
and  followed  by  the  testing  of  §  33.87(f). 
without  intervening  disassembly  and 
inspection.  However,  the  engine  must 
comply  with  paragraph  (a)  of  this 
section  after  completing  the  endurance 
testing  of  §  33.87(f).  Issued  in 
Washington,  DC.  on  January  24,  1995. 
Elizabeth  Yoest, 

Acting  Director.  Aircraft  Certification  Seniif^. 
|FR  Doc.  95-2730  Fik'd  2-f>-<(5;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
[FRL-5149-3] 

Protection  of  Stratospheric  Ozone 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  partial  stay  and 

reconsideration. 

SUMMARY:  This  action  announces  a 
three-month  stay  of  a  provision  of  the 
refrigerant  recycling  regulations 
promulgated  under  section  608  of  the 
Clean  Air  Act  that  restricts  the  sale  of 
class  I  or  class  II  refrigerants  contained 
in  appliances  without  fully  assembled 
refrigerant  circuits.  The  effectiveness  of 
40  CFR  82.154(m),  including  the 
applicable  compliance  date,  is  stayed 
for  three  months  pending 
reconsideration,  only  as'it  applies  to 
refrigerant  contained  in  appliances 
without  fully  assembled  refrigerant 
circuits. 

In  the  proposed  rules  Section  of 
today's  Federal  Register  notice,  EPA  is 
proposing  to  extend  this  stay  to  the 
extent  necessary  to  complete 
reconsideration  (including  any 
appropriate  regulatory  action)  of  the 
rule  in  question. 

EFFECTIVE  DATE:  January  27.  1995. 
ADDRESSES:  Comments  and  materials 
supporting  this  rulemaking  are 
contained  in  Public  Docket  No.  A-92- 
01,  Waterside  Mall  (Ground  Floor) 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington,  DC  20460  in 
room  M-1500.  Dockets  may  be 
inspected  from  8  a.m.  until  5:30  p.m.. 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Ottinger,  Program 
Implementation  Branch,  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation  (6205-J),  401  M  Street, 
SW..  Washington,  DC  20460,  (202)  233- 
9200.  The  Stratospheric  Ozone 
Information  Hotline  at  1-800-296-1996 
can  also  be  contacted  for  further 
information. 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  this  preamble  are  listed  in 
the  following  outline: 

I.  Background 

II.  Rules  to  be  Stayed  and  Reconsidered 

III.  Issuance  of  Stay 

IV.  Authority  for  Stay  and  Reconsideration 

V.  Proposed  Additional  Temporary  Stay 

VI.  Effective  Dale 


I.  Background 

On  December  16,  1994,  Hamilton 
Home  Products,  a  distributor  of  pre- 
charged  split  air-conditioning  systems, 
sent  to  the  United  States  Environmental 
Protection  Agency  (EPA)  a  petition  for 
reconsideration  of  the  amendment  to  the 
Refrigerant  Recycling  Rule  promulgated 
on  October  28. 1994,  (59  FR  55912. 
November  9, 1994),  particularly  the 
sales  restriction  provision  under  40  CFR 
82.154(m)  as  it  applies  to  refrigerant 
contained  in  appliances  without  fully 
assembled  refrigerant  circuits.  On 
January  6. 1995,  Hamilton  Home 
Products  filed  a  petition  in  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  seeking  review  of 
this  Refrigerant  Recycling  Rule 
(Hamilton  Home  Products  vs.  U.S. 
Envtl.  Protection  Agency,  D.C.  Cir.  No 
95-1019).  By  this  action.  EPA  is 
convening  a  proceeding  for 
reconsideration. 

II.  Rules  To  Be  Stayed  and 
Reconsidered 

Final  regulations  published  on  May 
14.  1993  (58  FR  28660),  established  a 
recycling  program  for  ozone-depleting 
refrigerants  recovered  during  the 
servicing  and  disposal  of  air- 
conditioning  and  refrigeration 
equipment.  The  regulations  required 
technicians  to  observe  practices  that 
minimize  release  of  refrigerant  to  the 
environment  and  to  be  certified  as 
knowledgeable  of  these  requirements 
(40  CFR  82.154.  82.156,  82.161). 
Moreover,  to  ensure  that  persons 
handling  refrigerant  are  certified 
technicians,  §82.154(n)  (now  (m)  by 
amendment)  prohibited  the  sale  of 
refiigerant  unless  the  buyer  was  a 
certified  technician  or  another 
exception  applied.  One  exception  was 
for  refrigerant  contained  in  an 
appliance.  This  exception  was  intended 
to  permit  uncertified  individuals  to 
purchase  appliances,  such  as  household 
refrigerators,  whose  installation  would 
involve  very  little  risk  of  refrigerant 
release  (58  FR  28697). 

On  August  15. 1994.  EPA  proposed  an 
amendment  to  the  technician 
certification  provisions  of  the  rule  to 
clarify  the  scope  of  the  activities  that 
must  only  be  performed  by  a  certified 
technician  (59  FR  41968).  During  the 
comment  period  on  the  proposed  rule, 
EPA  became  aware  that  it  also  needed 
to  clarify  the  exception  for  pre-charged 
apphances  from  the  sales  restriction  in 
light  of  the  other  amendments.  It  was 
not  clear  whether  pre-charged  split 
systems  should  be  considered 
appliances,  which  are  excepted,  or 
components,  which  are  not.  Although 


sold  as  a  package,  a  pre-charged  split 
system  is  not  a  fully  assembled 
appliance. 

For  the  reasons  given  in  the  October 
28,  1994  final  rule  (59  FR  55912. 
published  November  9,  1994)  EPA 
revised  the  relevant  paragraphs  of 
§82.154(n)  to  read  "Effective  November 
14,  1994.  no  person  may  sell  or 
distribute,  or  offer  for  sale  or 
distribution,  any  class  I  or  class  II 
substance  for  use  as  a  refrigerant  to  any 
person  unless:  *   *   *  (6)  The  refrigerant 
is  contained  in  an  appliance,  and  aftnr 
January  9. 1995,  the  refrigerant  is 
contained  in  an  appliance  with  a  fully 
assembled  refrigerant  circuit  *   *   *." 

After  promulgation  of  the  October  28, 
1994  rule  and  within  the  60  day  judicial 
review  period,  Hamilton  Home  Products 
(Hamilton)  objected  to  the  rule  and 
submitted  information  to  EPA  regarding 
the  effects  of  the  sales  restriction  on  pro- 
charged  split  systems.  Hamilton  claims 
that  it  was  impracticable  to  raise  the 
objection  during  the  comment  period 
due  to  lack  of  notice.  While  EPA 
believes  its  final  rule  is  a  logical 
outgrowth  of  the  notice,  the  notice  itself 
did  not  specifically  address  pre-charged 
split  systems. 

Hamilton's  petition  states  that  the 
Quick  Coimect  assembly  used  in 
Hamilton's  products,  which  are  sold  to 
homeowners,  "enablelsj  homeowners  to 
have  the  installation  completed  with  no 
refrigerant  loss."  Hamilton  further  notes 
that  "in  the  six  (6)  years  that  Hamilton 
has  been  distributing  "Quick-Connect" 
Split  Systems  for  sale,  there  have  been 
no  returns  as  a  result  of  any  product  loss 
of  refrigerant."  In  addition.  Hamilton 
states  that  consumers  who  buy  split 
systems  themselves,  rather  than  through 
a  contractor,  realize  significant  savings 
even  if  the  consumer  hires  a  contractor 
to  assemble  the  refrigerant  circuit. 
Finally.  Hamilton  argues  that  loss  of  the 
split-system  market  would  represent  an 
extreme  economic  burden  on  the 
company. 

EPA  has  completed  a  preliminary 
review  of  Hamilton's  information  and  i>> 
now  reconsidering  the  sales  restriction 
provisions  in  light  of  this  new 
information.  Hamilton's  information 
indicates  that  the  risk  of  release  of 
refrigerant  during  the  assembly  of  quick- 
connect  split  systems,  and  therefore  the 
benefit  of  restricting  sale  of  split 
systems,  may  be  small.  At  the  same 
time,  the  cost  to  consumers  and  to 
distributors  such  as  Hamilton  of 
restricting  sale  of  split  systems  may  be 
significant. 

III.  Issuance  of  Stay 

EPA  hereby  issues  a  three-month 
administrative  stay  of  the  effectiveness 
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of  §  82.154(m).  including  all  applicable 
compliance  dates,  as  this  provision 
applies  to  refrigerant  contained  in 
appliances  without  fully  assembled 
refrigerant  circuits  (59  FR  55912).  This 
stay  does  not  affect  refrigerant  contained 
in  pre-charged  parts  or  bulk  containers.' 
EPA  will  reconsider  this  rule,  as 
discussed  above  and,  following  the 
notice  and  comment  procedures  of 
section  307(d)  of  the  Clean  Air  Act,  will 
take  appropriate  action.  If  the 
reconsideration  results  in  restrictions  on 
the  sale  of  class  I  and  class  II 
refrigerants  that  are  stricter  than  the 
existing  rule,  EPA  will  propose  an 
adequate  compliance  period  from  the 
date  of  final  action  on  reconsideration. 
EPA  will  seek  to  ensure  that  the  affected 
parties  are  not  unduly  prejudiced  by  the 
Agency's  reconsideration. 

IV.  Authority  for  Stay  and 
Reconsideration 

The  administrative  stay  and 
reconsideration  of  the  rule  and 


'  EPA  considers  a  "part"  to  be  any  component  or 
set  of  components  that  nukes  up  less  than  an 
appliance.  For  example,  this  includes  line  sets, 
evaporators,  or  condensers  that  are  not  sold  as  part 
of  a  set  from  which  one  can  construct  a  complete 
split  system  or  other  appliance.  On  the  other  hand. 
EPA  considers  a  "pre-charged  split  system"  to  be 
a  set  of  paru  or  components,  at  least  one  of  which 
is  pre-charged.  from  which  one  can  assemble  a 
complete  split  sy.<item.  This  may  include  a  pre- 
charged  condenser,  pre-charged  evaporator,  and 
pre-charged  line  set.  or  simply  a  pre-charged 
condenser  sold  along  with  an  evaporator  and  line 
set  containing  only  nitrogen. 


associated  compliance  period 
announced  by  this  notice  are  being 
undertaken  pursuant  to  section 
307(d)(7)(B)  of  the  Clean  Air  Act,  42 
U.S.C.  7607(d)(7)(B).  The  issues  in  the 
petition  for  reconsideration  were 
impracticable  to  raise  during  the 
comment  period,  and  are  of  central 
relevance  to  the  outcome  of  this 
provision  of  the  rule. 

V.  Proposed  Additional  Temporary 
Stay 

Because  EPA  may  not  be  able  to 
complete  the  reconsideration  (including 
any  appropriate  regulatory  action)  of  the 
rule  stayed  by  this  notice  within  the 
three-month  period  expressly  provided 
in  section  307(d)(7)(B),  in  the  Proposed 
Rules  Section  of  today's  Federal 
Register.  EPA  proposes  a  temporary 
extension  of  the  stay  beyond  the  three 
months  provided,  only  to  the  extent 
necessary  to  complete  reconsideration 
of  the  rule  in  question. 

VI.  Effective  Date 

This  action  will  become  final  on 
January  27.  1995. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Chemicals, 
Chlorofiuorocarbons,  Exports. 
Hydrochlorofluorocarbons.  Imports. 
Interstate  commerce.  Nonessential 


products.  Reporting  and  recordkeeping 
requirements.  Stratospheric  ozone  layer. 

Dated.  January  27. 1995. 
Carol  M.  Browner, 

Administrator. 

Part  82,  chapter  I,  title  40,  of  the  Code 
of  Federal  Regulations,  is  amended  to 
read  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414.  7601.  7671- 
7671q. 

2.  Section  82.154  is  amended  by 
adding  paragraph  (m)(9)  to  read  as 
follows: 

§82.154    Prohibitions. 

•  »         •         •         • 

(m) •   •  • 

(9)  Rules  stayed  for  reconsideration. 
Notwithstanding  any  other  provisions  of 
this  subpart,  the  effectiveness  of  40  CFR 
82.154(m).  only  as  it  applies  to 
refiigerant  contained  in  appliances 
without  fully  assembled  refrigerant 
circuits,  is  stayed  from  January  27.  1995 
to  April  27.  1995. 

•  *        •        »        • 

IFR  Doc.  95-2830  Filed  2-6-95;  8:45  am) 
BiLUNGcooE  tseo-eo-p 


Tuesday 
February  7,  1995 


Part  VII 


Environmental 
Protection  Agency 


40  CFR  Part  82 

Protection  of  Stratospheric  Ozone; 
Proposed  Rule 


7390 


Federal  Register  /  Vol.  60,  No.  25  /  Tuesday,  February  7,  1995  /  Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart82 
[FRL-6149-4] 

Protection  of  Stratospheric  Ozone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  stay- 

summary:  In  the  Rules  Section  of  today's 
Federal  Register,  EPA  is  announcing  a 
three-month  administrative  stay  and 
reconsideration  of  a  provision  of  the 
refrigerant  recycling  regulations 
promulgated  under  section  608  of  the 
Clean  Air  Act  that  restricts  the  sale  of 
class  I  and  class  II  refrigerants  contained 
in  appliances  without  frilly  assembled 
refrigerant  circuits.  That  action  stays  the 
effectiveness  of  40  CFR  82.154  (m), 
including  the  applicable  compliance 
date,  only  as  it  applies  to  refrigerant 
contained  in  appliances  without  frilly 
assembled  refrigerant  circuits. 

This  notice  proposes,  pursuant  to 
Clean  Air  Act  section  301(a)(1),  42 
U.S.C.  7601(a)(1),  to  stay  temporarily 
the  effectiveness  of  this  provision,  and 
applicable  compliance  dates,  beyond 
the  three-month  administrative  stay,  but 
only  to  the  extent  necessary  to  complete 
reconsideration  (including  any 
appropriate  regulatory  action)  of  the 
rule  in  question. 

DATES:  Written  comments  on  this 
proposal  must  be  received  by  March  9, 
1995.  Requests  for  a  hearing  should  be 
submitted  to  Deborah  Ottinger  by 
February  17, 1995.  Interested  persons 
may  contact  the  Stratospheric  Ozone 
Hotline  at  the  phone  number  given 
below  to  see  if  &  hearing  will  be  held 
and  the  date  and  location  of  any   . 
hearing.  Any  hearing  will  be  strictly 
limited  to  the  subject  matter  of  this 
proposal,  the  scope  of  which  is 
discussed  below. 

ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to 
Public  Docket  No.  A-92-01  VllI.E. 
Waterside  Mall  (Ground  Floor) 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460  in 
room  M-1500.  All  supporting  materials 
are  contained  in  Docket  A-92-01. 
Dockets  may  be  inspected  from  8  a.m. 
until  5:30  p.m.,  Monday  through  Friday. 
A  reasonable  fee  may  be  charged  for 
copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Ottinger,  Program 
Implementation  Branch.  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs.  Office  of  Air 


and  Radiation  i6205-J),  401  M  Street. 
SW.,  Washington,  DC  20460,  (202)233- 
9200.  The  Stratospheric  Ozooe 
Information  Hotline  at  1-800-296-1996 
can  also  be  contacted  for  fuitiiOT 
information. 

SUPPLEMENTARY  INFORMATKM:  In  the 
rules  Section  of  today's  Federal 
Register,  EPA  announces  that  pursuant 
to  Clean  Air  Act  section  307(d)(7)(B),  42 
U.S.C.  7607(d)(7)(B),  it  is  convening  a 
proceeding  for  reconsideration  of  a 
provision  of  the  refrigerant  recycling 
regulations  promulgated  under  section 
608  of  the  Clean  Air  Act  that  restricts 
the  sale  of  class  I  and  class  II 
refrigerants  contained  in  appliances 
withou?  fully  assembled  refrigerant 
circuits  (59  FR  55912,  November  9, 
1994).  Readers  should  refer  to  that 
notice  for  a  complete  discussion  of  the 
background  and  rules  affected.  In  that 
notice  EPA  also  announces  a  three- 
month  stay  of  that  provision  during 
reconsideration.  However,  if  EPA 
cannot  complete  reconsideration 
(including  appropriate  regulatory 
action)  within  the  three-month  period 
expressly  provided  by  CAA 
§  307(d)(7)(B),  then  it  may  be 
appropriate  to  extend  the  stay  of  this 
provision  until  EPA  completes 
reconsideration.  By  this  action,  EPA 
proposes  a  temporary  extension  of  the 
stay  beyond  the  three-month 
administrative  stay  to  the  extent 
necessary  to  complete  reconsideration 
of  the  rule  in  question.  If  EPA  takes  final 
action  to  impose  this  proposed  stay,  the 
stay  will  extend  until  the  effective  date 
of  EPA's  final  action  following 
reconsideration  of  this  rule. 

By  this  notice  EPA  hereby  proposes, 
pursuant  to  Clean  Air  Act  sections 
301(a)(1),  42  U.S.C.  7601(a)(1),  a 
temporary  stay  of  the  eSectiveness  of  40 
CFR  82.154  (m).  including  the 
applicable  compliance  date,  only  as  it 
applies  to  refrigerant  contained  in 
appliances  without  fully  assembled 
refrigerant  circuits,  promulgated  as  a 
final  federal  rule  requiring  restrictions 
on  the  sale  of  class  I  and  class  II 
refrigerants  (59  FR  55912,  November  9, 
1994).  Please  refer  to  the  notice  of  stay 
and  reconsideration  in  the  Rules  section 
of  today's  Federal  Register  for  EPA's 
statement  of  its  reasons  for  staying  and 
reconsidering  this  provision.  Piusuant 
to  the  rulemaking  procedures  set  forth 
in  section  307(d)  of  the  Clean  Air  Act, 
EPA  hereby  requests  comment  on  such 
a  proposed  stay. 

EPA  is  proposing  this  temporary  stay 
of  the  rule  and  associated  compliance 
date  in  order  to  complete 
reconsideration  of  this  rule,  and. 


following  the  notice  and  comment 
procedures  of  section  307(d)  of  the 
Clean  Air  Act,  take  appropriate  action. 
If,  after  reconsideration  of  these 
provisions,  EPA  determines  that  it  is 
appropriate  to  impose  restrictions  on 
the  sale  of  class  I  and  class  II 
refrigerants  that  are  stricter  than  the 
existing  rules,  EPA  will  propose  an 
adequate  compliance  period  from  the 
date  of  final  action  on  reconsideration. 
EPA  will  seek  to  ensure  that  the  affected 
parties  are  not  unduly  prejudiced  by  the 
Agency's  reconsideration.  EPA  expects 
that  any  EPA  proposal  regarding 
changes  to  the  sales  restriction 
provision  and  the  appropriate 
compliance  period  would  be  subject  to 
the  notice  and  comment  procedures  of 
Clean  Air  Act  section  307(d). 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  Protection, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Chemicals, 
Chlorofiuorocarbons,  Exports, 
Hydrochlorofluorocarbons,  Imports, 
Interstate  commerce.  Nonessential 
products.  Reporting  and  recordkeeping 
requirements.  Stratospheric  ozone  layer. 

Dated:  January  27, 1995. 
Carol  M.  Browner, 

Administrator. 

Part  82,  chapter  I,  title  40,  of  the  code 
of  Federal  Regulations,  is  amended  to 
read  as  follows:  * 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601,  7671- 
7671q. 

2.  Section  82.154  is  amended  by 
revising  paragraph  (m)(9)  to  read  as 
follows: 

§82.154    Prohibitions. 


(m)  *   *   * 

(9)  Rules  stayed  for  reconsideration. 
Notwithstanding  any  other  provisions  of 
this  subpart,  the  effectiveness  of  40  CFR 
82.154(m),  only  as  it  applies  to 
refrigerant  contained  in  appliances 
without  fully  assembled  refrigerant 
cirguits,  is  stayed  from  (Date  of 
Publication  of  Final  Action)  until  the 
completion  of  the  reconsideration  of  40 
CFR82.154(m). 
***** 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  107 

Small  Business  Investment 
Companies;  Accounting  and  Financial 
Reporting  Standards 

AGENCY:  Small  Business  Administration. 
ACTION:  Interim  final  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  currently 
provides  accounting  guidance  for  Small 
Business  Investment  Companies  (SBICs) 
in  two  appendices  to  SBA  regulations. 
These  appendices  have  not  been 
significantly  revised  since  1986. 
Subsequent  changes  in  generally 
accepted  accounting  principles  and  in 
the  SBIC  program  have  caused  the 
accounting  standards  to  become 
outdated  and  incomplete.  This  rule 
updates  the  standards  for  accounting 
and  financial  reporting  by  SBICs,  as 
well  as  the  guidelines  for  Independent 
Fublic  Accountants  (IP As)  performing 
audits  of  SBIC  financial  statements. 

The  current  appendix  I  includes  SBA 
Form  468,  on  which  SBICs  prepare  the 
required  Annual  Financial  Report  to 
SBA.  The  current  appendix  II  includes 
the  standard  chart  of  accounts  for  SBICs. 
This  rule  deletes  both  the  Form  468  and 
the  chart  of  accounts  from  the 
regulations  and  consolidates  the 
remaining  material  in  appendices  I  and 
II  into  one  appendix. 

DATES:  This  interim  final  rule  is 
effective  February  7, 1995.  Written 
comments  on  this  rule  must  be  received 
no  later  than  March  9,  1995. 

ADDRESSES:  Written  comments  should 
be  sent  to  Robert  D.  Stillman,  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  Suite  6300. 
409  3rd  Street  SW..  Washington,  DC 
20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Fendler,  Office  of  Program 
Support;  telephone  no.  (202)  205-7559. 
SUPPLEMENTARY  INFORMATION:  The 
accounting  standards  published  by  SBA 
on  August  28, 1986  (51  FR  30752)  have 
since  undergone  only  minor  revisions. 
As  a  result,  these  standards  do  not 
reflect  subsequent  changes  in  the  SBIC 
program  mandated  by  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (Act),  as  well  as  changes  in 
generally  accepted  accounting 
principles  (GAAP). 

This  rule  updates  the  accounting 
standards  for  the  SBIC  program,  while 
also  reorganizing  the  material  to  make 
information  on  specific  topics  easier  to 
find.  The  accounting,  financial  reporting 
and  auditing  requirements  included  in 


the  current  appendices  I  and  II  to  Part 
107  of  SBA  regulations  are  consolidated 
into  a  revised  appendix  I. 

Two  items  currently  included  in  the 
appendices  are  deleted:  (1)  The 
schedules  which  constitute  SBA  Form 
468,  on  which  SBICs  prepare  their 
Annual  Financial  Report  to  SBA,  and  (2) 
the  standard  SBIC  chart  of  accounts. 
SBA  is  deleting  Form  468  in  the  interest 
of  consistency,  since  none  of  the  other 
standard  forms  used  in  the  SBIC 
program  is  included  in  Part  107  of  the 
regulations  or  its  appendices.  The  SBIC 
chart  of  accounts  represents  the  type  of 
explanatory  material  that  SBA  considers 
more  appropriate  for  inclusion  in  a 
Policy  and  Procedural  Release  rather 
than  in  Agency  regulations.  SBA  plans 
to  provide  updated  versions  of  both  the 
Form  468  and  the  SBIC  chart  of 
accounts  after  this  rule  is  published. 
Until  then,  Licensees  should  continue  to 
use  the  existing  versions. 

While  many  of  the  topics  covered  in 
this  rule  should  be  familiar  to  users  of 
the  current  appendices,  some  are  either 
new  or  significantly  revised,  including 
the  following: 

1.  Independent  Auditors'  Report — 
Includes  a  sample  report  which  satisfies 
current  requirements  of  the  American 
Institute  of  Certified  Public 
Accountants. 

2.  Access  to  Accountants'  Working 
Papers — States  explicitly  that  SBA,  in 
its  discretion,  may  assign  its  examiners 
or  other  persoimel  to  review 
accountants'  working  papers  prepared 
in  connection  with  audits  of  SBICs. 
Although  this  statement  does  not  appear 
in  the  existing  appendices,  it  is 
consistent  with  SBA's  current  position 
that  working  papers  are  subject  to  the 
requirements  concerning  records  and 
reports  set  forth  in  §  107.1002  of  the 
regulations. 

3.  Accounting  for  Income  Taxes — 
Revised  in  accordance  with  FASB 
Statement  No.  109,  issued  in  February 
1992,  which  sets  forth  current  GAAP  in 
this  area. 

4.  Interest  Income — Provides  more 
specific  guidance  than  before 
concerning  the  accounting  treatment  of 
delinquent  interest.  This  section  sets 
forth  conditions  which  are  deemed  to 
create  a  presumption  that  the  collection 
of  interest  is  doubtful;  SBICs  would 
have  the  opportunity  to  rebut  such  a 
presumption.  This  approach  is 
consistent  with  the  valuation  guidelines 
for  interest-bearing  securities  published 
in  the  Federal  Register  on  June  2,  1994 
(59  FR  28471)  and  is  intended  to 
achieve  greater  consistency  in  financial 
reporting  by  SBICs. 

5.  Undistributed  Realized  Earnings — 
Provides  more  detailed  definitions  of 


Undistributed  Net  Realized  Earnings 
and  Noncash  Gains/Income,  the  two 
components  of  Undistributed  Realized 
Earnings.  These  definitions  are 
consistent  with  the  interpretations 
currently  used  by  SBA  in  practice. 

6.  Retained  Earnings  Available  for 
Distribution — Corrects  contradictory 
statements  in  the  current  appendices 
and  provides  additional  detail 
concerning  the  computation  of  this 
amount,  consistent  with  the  definition 
of  Retained  Earnings  Available  for 
Distribution  which  was  published  in  fhn 
Federal  Register  on  April  8.  1994  (59  FR 
16893). 

7.  Preferred  Securities  Leverage  for 
Section  301(d)  Licensees — Provides 
guidance  on  accounting  for  4% 
redeemable  preferred  securities,  a  topic 
which  is  not  addressed  in  the  current 
appendices. 

8.  Participating  Securities — Provides 
general  guidance  on  financial  statement 
presentation  of  these  new  equity-type 
securities,  which  may  be  issued  bv 
Licensees  pursuaiit  to  the  final  rule 
published  in  the  Federal  Register  on 
April  8,  1994.  Additional  guidance  and 
computer  software  to  perform  the 
various  profit  and  distribution 
computations  associated  with 
Participating  Securities  will  be  provided 
to  issuers  of  such  securities. 

Compliance  With  Executive  Orders 
12866,  12612  and  12778,  and  the 
Regulatory  Flexibility  and  Paperwork 
Reduction  Acts 

Executive  Order  12866  and  Hrguloton 
Flexibility  Act 

This  rule  will  not  constitute  a 
significant  regulatory  action  for 
purposes  of  Executive  Order  12866 
because  it  is  not  likely  to  have  an 
annual  impact  on  the  national  economy 
of  $100  million  or  more,  and,  for 
purposes  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq..  it  will  not  havr- 
a  substantial  impact  on  a  significant 
number  of  small  entities. 

1.  The  legal  basis  for  this  regulation 
is  section  308(c)  of  the  Small  Business 
Investment  Act,  15  U.S.C.  687(f:). 

2.  The  potential  benefits  of  this 
regulation  have  been  set  forth  in  th«' 
discussion  above,  under  Supplementarv 
Information. 

3.  The  potential  cost  of  this  regulation 
cannot  be  quantified  or  estimated. 

4.  There  are  no  Federal  rules  which 
duplicate,  overlap,  or  conflict  with  this 
rule. 

5.  SBA  is  not  aware  of  regulatory 
alternatives  that  could  achieve  the  same 
objectives  at  lower  cost. 

This  rule  was  not  reviewed  under 
Executive  Order  12866. 
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Executive-  Order  12612 

SBA  certifies  that  this  regulation  ha*. 
no  federalism  implications  warranting 
the  preparation  of  a  Federal  Assessment 
in  accordance  with  Executive  Order 
12612. 


ettu 


Paperwork  Reduction  Act 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C,  ch.  35,  SBA 
hereby  certifies  that  this  rule,  in  ^d  of 
itself,  will  impose  no  new  reporting  or 
recordkeeping  requirements.  This  rule 
prescribes  the  accounting  treatment  for 
certain  types  of  financial  transactions 
which  are  new  to  the  SBIC  program; 
such  treatment,  however,  is  dictated  by 
the  substance  of  these  transactions, 
which  has  already  been  established  by 
statute  (primarily  section  403  of  Pub.  I-. 
102-366). 

Executive  Order  12778 

SBA  certifies  that  this  nrle  js  drafted, 
to  the  extent  practicable,  in  accordance 
with  the  standards  set  forth  in  Section 
2  of  Executive  Order  12778. 

SBA  certifies  pursuant  to  5  U.S.C. 
.T53{b)(B)  that  notice  and  comment  in 
the  promulgation  of  this  regulation  is 
impracticable.  In  tliis  regard,  the  rule 
provides  necessary  accounting  guidance 
to  Licensees  on  recently  implemented 
aspects  of  the  SBIC  program  (such  as 
Participating  Securities  and 
commitments  from  Institutional 
Investors).  It  also  revises  the  guidelines 
to  reflect  recent  regulatory  cl^nges  in 
such  areas  as  valuations.  Retained 
Earnings  Available  for  Distribution,  and 
electronic  reporting  requirements. 
Licensees  need  to  have  access  to  this 
information  in  order  to  prepare  their 
year  end  financial  statements  in  a 
manner  acceptable  to  SBA. 

Other  changes  to  the  accounting 
guidelines  are  intended  to  bring  them 
into  compliance  with  generally  accepted 
accounting  principles.  Some  areas  of  the 
present  guidelines  (such  as  accounting 
for  income  taxes  and  preparation  of  the 
Independent  Acxmimtant's  Report)  are 
so  out  of  date  that  they  have  become 
sources  of  significant  confusion  to 
Licensees. 

Finally,  this  rule  provides  for  the 
deletion  of  the  present  SBA  Form  468 
from  the  appendix  to  Part  107  This  will 
allow  SBA  to  implement  a  revised  468 
(subject  to  OMB  approval)  for 
companies  with  fiscal  years  ending  on 
or  after  December  31. 1994.  The  revised 
Form  468  is  needed  to  accommodate 
reporting  related  to  statutorily  mandated 
programs,  and  also  to  provide  Licensees 
with  a  format  in  which  to  show 
information  such  as  economic  impact 
data,  investments  in  SnuiDer  Concerns. 


and  computations  of  Regulator}-  and 
Leverageable  Capital.  Without  the  new 
Form  468,  Licensees  will  find  it  difficuh 
to  report  required  financial  information 
to  SBA.  and  SBA  will  find  it  difficjilt  to 
monitor  key  aspects  of  their  financial 
condition  and  regulatory  compliance. 

Therefore,  this  rule  is  being 
promulgated  as  an  interim  final  rule. 
and  the  public  is  offered  an  opportunity 
to  comment  on  it  subsequent  to  its 
publication.  Comments  will  be  taken 
into  consideration  in  the  ultimate 
finalization  of  the  rule. 

List  of  Subjects  in  13  CFR  Part  107 

Investment  companies.  Loan 
programs— business.  Small  businesses. 

For  the  reasons  set  forth  above.  Titlu 
1 3.  Part  107  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  107— SMALL  BUSINESS 
INVESTMENT  COMPANIES 

1.  The  authority  citation  for  Part  107 
t.onfinues  to  re.ad  as  follows: 

Authority:  Tttle  HI  of  the  Small  Bii.siness 
Invesunent  Act.  15  U.S.C  681  et  neq    IS 
U.S.C.  687c:  15  U.S.C  683;  15  U.S.C  687d 
15  use.  687g:  15  U.S.C  687b.  15  U.S.C 
687m.  as  amended  by  Pub.  L.  102-:i66 

2  .Appendix  I  is  revised  lo  read  as 
follows: 

Appendix  I  to  Fart  107— Accounting 
Standards  and  Financial  Reporting 
Requirfunents  for  Small  Biisines.s 
Investment  Companies 


Table  of  Contf;aU 

I  Introduction 

II  Recordkeeping  and  RnaiKial  Keportini; 
A.  Records  and  Reports 

B  Account  Ctassificaticn 
C  Annual  Financial  Report  (SBA  ^om: 
468) 

D.  Filing  of  Annual  Financial  Report 

E.  Portfolio  Financial  Report  (SB.A  Fonn 
1031) 

K  Interim  Reports 
HI.  Selection  and  Qualification  of  sh*^  AtidHor 

A.  Selection  of  the  Auditor 

B.  Quaiification  of  the  Auditor 

C.  Independence 

IV  Annual  Report 

A.  Generally  Accepted  .Auditing  Standards 

B.  Independent  Auditors"  Report 

C  Access  to  Accountants'  Working  Psfier^ 
n.  Accountants'  Reponsihility  for 

Valuations 
E,  Audit  Adjustments 
F  Reporting  frregularities 
G.  Detecting  Noncomptiance  With  l-ivrs 

and  Regulations 

V  Accounting  Policies  and  Procedurp^ 

A.  Generally  Accepted  Accounting 
Principles 

B.  Accrual  Basis  of  Accounting 
C  Reporting  Entity 

D.  Fair  Value  of  Loans  and  Investments 

E.  Interest  fitcrme 
F  Dividend  Income 


C.  Profit  Participation  in  Small  Cbnctms 
H.  Fees  Charged  to  Small  Concerns 
I  Accounting  for  Investments  in  Flow 

Through  Entities 
[  Equit>  Method  of  Accounting 
K  Accounting  for  Income  Taxes 
L.  Realized  Cain  (Loss)  on  Inveitments 
M.  Nonmonetary  Transactions 
\.  Interest,  Notes  and  Acrounis  Rereivabfp 
{)  Compensating  Balance* 
i'  Organization  Costs 
Q  Contingent  Liabilities 
R.  Transactions  with  Related  Parties 
.S.  Leverage— Debentures  Guaranteed  or 

Purchased  by  SBA 
T  Leverage— Participating  Securities 

Guaranfetfd  by  SBA 
I  ■  Preferrpd  Securities  Leverage  for  .Section 

301  (d)  Licensees 

V  Contributed  Capital  and  Committed 
Copilal 

VV  Unrealized  Gain  (Lossl  on  SecurTt:f-s 
Held 

X  Undistributed  Realized  Earnings 

Y  Retained  Earnings  Available  for 
Distribution 

Z.  Partnership  Capital  Auxovnts 

\\  Availability  of  Publications  and  Fon.-iv 

I.  Introduction 

i  This  appendix  provides  guidar.ce  to 
Small  Business  Investment  Companies 
(SBICsf  on  accounting  policies  and 
procedures,  financial  reporting  to  SH.\.  and 
selection  of  an  auditor.  In  addition,  this 
appendix  contains  guidelines  for 
Independent  Public  Accountants  (FPAsf 
engaged  to  conduct  annual  audits  of  SBICs 
This  appendix  is  not  intended  to  be  a 
<  omprehensK'e  treatment  of  all  aocounrinj; 
jnd  auditing  issues  which  may  arise  in  an 
SBIC:  instead,  its  purpose  is  to  cover  thosf 
topics  that  are  particularly  relevant  to  the 
SBIC  program  and  which  may  invoU-e  the 
application  of  specialized  industry  practices. 
Therefore.  Licensees  and  their  fPAs  should 
(  onsult  other  appropriate  sources  of 
information  as  needed  Furthermore,  as  in 
any  audit,  the  independent  auditor  of  an 
SBIC  must  exercise  professional  fudgment  as 
to  the  work  required  to  satisfy  generally 
.icr»>pted  auditing  standards. 

ii.  This  appendix  contains  references  to 
Securities  and  Exchange  Commission  (SEC; 
Rules  end  Regulations,  pronouncements  of 
the  Financial  Accounting  Standards  Board 
(F.ASB)  and  its  predecessors,  public  .itions  of 
the  American  Institute  of  Certified  I'l.blic 
.Accountants  (AICP.A).  and  the  Internil 
Revenue  Code  Such  references  are  subjeU  to 
(  hange  It  is  the  fesponsibility  of  the  Lii-^ns**) 
and  its  advisors  to  be  aware  of  any 
regulatory,  accounting,  or  lax  code  changes 
that  could  have  an  effect  on  the  License*. 

II.  Recordkeeping  and  Financial  Reporting 

.1.  Recorrfs  and  Reports 

.All  books,  records.  ledgers,  and  other 
supporting  documents  shall  be  maintained  in 
the  English  language.  See  §  107.1002  for 
specific  requirements  relating  to  the  retention 
of  records  and  the  filing  of  reports  with  SBA 

U  Account  Classification 

i.  Licensees  shall  mainUin  their  boois  of 
ur.count  in  accordance  with  the  system  of 
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account  classification  prescribed  by  SBA. 
The  system  has  been  prescribed  to  insure  that 
standard  books  of  account  are  maintained  by 
Licensees  and  that  uniform  accounting 
policies  are  followed. 

ii.  Books  of  account  for  a  management 
consulting  or  other  subsidiary  shall  be 
maintained  using  accounts  compmtible  with 
those  used  by  the  Licensee. 

C.  Annual  Financial  Report  (SBA  Form  468) 

i.  The  Small  Business  Administration. 
-  under  authority  granted  by  the  Small 
Business  Investment  Act  of  1958,  as  amended 
(the  Act),  requires  each  Licensee  to  submit  an 
Annual  Financial  Report  as  of  the  close  of  its 
fiscal  year  (see  §  107.1002(e)).  The  Annual 
Financial  Report  consists  of  audited  financial 
statements  and  supplementary  schedules 
prepared  on  SBA  Form  468,  the  Independent 
Public  Accountant's  report,  the  notes 
accompanying  the  financial  statements,  and 
the  required  certifications. 

ii.  Prep>aration  of  the  Annual  Financial 
Report  is  the  responsibility  of  the  Licensee. 
The  Independent  Public  Accountant's 
responsibility  is  to  perform  an  audit  and  to 
express  an  opinion  on  the  financial 
statements  and  supplementary  schedules 
based  on  the  audit. 

D.  Filing  of  Annual  Financial  Report 

i.  The  Annual  Financial  Report  on  SBA 
Form  468  shall  be  submitted  to  SBA  by  the 
Licensee  no  later  than  the  last  day  of  the 
third  month  following  the  end  of  the 
Licensee's  fiscal  year. 

The  Licensee  shall  include  in  its  filing  a 
copy  of  any  transmittal  letter,  special  report, 
or  other  communication  furnished  by  its 
auditor. 

ii.  For  all  fiscal  years  ending  on  or  after 
June  30. 1994,  SBA  Form  468  shall  be 
submitted  electronically,  in  accordance  with 
§  107.101(h).  All  Licensees  must  use  the 
electronic  reporting  software  provided  by 
SBA  for  this  purpose.  A  complete  filing  of 
Form  468  consists  of  the  following: 

(1)  The  electronic  reporting  data  diskette; 

(2)  Two  printed  copies  of  the  financial 
statements  and  supplementary  schedules; 

(3)  The  signed  management  certifications 
which  appear  on  the  last  page  of  Form  468 
(two  copies,  one  with  original  signatures); 

(4)  The  IPA's  report  (two  copies,  one  with 
original  signature);  and 

(5)  The  notes  to  the  financial  statements 
(two  copies). 

£.  Portfolio  Financing  Report  (SBA  Form 
1031) 

For  each  financing  of  a  small  concern. 
Licensees  shall  submit  a  Portfolio  Financing 
Report  on  SBA  Form  1031  within  30  days  of 
the  closing  date  of  the  financing.  Such 
reports  shall  be  prepared  using  software 
provided  by  SBA.  Licensees  may  submit  a 
printout  of  the  form  to  SBA  or  transmit  it 
electronically.  The  report,  which  is  used  for 
program  evaluation  purposes,  provides 
summary  information  concerning  the  amount 
and  terms  of  the  financing,  the  financial 
condition  of  the  small  concern  and  the 
intended  use  of  proceeds,  as  well  as 
information  which  will  be  used  to  assess  the 
economic  impact  of  the  financing. 


F  Interim  Reports 

SBA  may  require  Licensees  to  submit 
interim  reports  containing  unaudited 
financial  and/or  management  information, 
pursuant  to  §  107.1002(g).  The  form  and 
content  of  such  reports  may  be  standardized 
or  determined  by  SBA  on  a  case-by-case 
basis.  Interim  reports  shall  be  submitted  in 
such  manner  and  at  such  time  as  SBA  shall 
direct. 

m.  Selection  and  Qualification  of  the 
Auditor 

A.  Selection  of  the  Auditor 

i.  The  Licensee's  Board  of  Directors  or 
General  Partner  is  responsible  for  selecting 
the  Independent  Public  Accountant  (IPA). 
Within  30  days  of  its  engagement  by  the 
Licensee,  the  Independent  Public  Accountant 
shall  file  with  the  SBA  a  completed  IPA 
Certification  (CO  Form  112)  certifying  as  to 
its  qualifications  and  independence.  The  IPA 
shall  be  deemed  approved  unless  the 
Licensee  is  notified  to  the  contrary  by  SBA 
within  90  days  after  receipt  of  the  IPA 
Certification. 

ii.  Submittal  of  the  IPA  Certification  is 
required  only  upon  the  initial  engagement  of 
the  IPA.  An  IPA  engaged  to  audit  an  SBIC  on 
a  recurring  basis  does  not  need  to  submit  a 
new  Certification  each  year. 

iii.  The  Licensee  shall  notify  the  SBA  in 
writing  of  a  change  in  accountants  and  shall 
explain  the  reason  for  the  change. 

B.  Qualification  of  the  Auditor 

Any  Certified  Public  Accountant  or  Public 
Accountant,  licensed  by  a  regulatory 
authority  of  a  State  or  other  political 
subdivision  of  the  United  States,  may  be 
considered  qualified  to  render  an  opinion  on 
behalf  of  a  Licensee,  provided  the  following 
conditions  are  met:  (1)  The  accountant  is 
independent  with  respect  to  the  Licensee, 
and  (2)  the  accountant  is  duly  authorized  to 
practice  and  is  in  good  standing  under  the 
laws  of  the  State  or  other  comparable 
authority  in  which  so  authorized. 

C.  Independence 

i.  Independent  Public  Accountants 
approved  by  SBA  are  to  follow  the  Code  of 
Ptofessional  Conduct  adopted  by  the  AlCPA 
In  considering  questions  which  may  arise 
concerning  the  indepiendence  of  an 
accountant  with  respect  to  a  Licensee,  the 
SBA  will  give  appropriate  consideration  to 
all  relevant  circumstances,  including 
evidence  bearing  on  relationships  between 
the  accountant  and  such  Licensee  or  any  of 
its  affiliates. 

ii.  Independence  will  be  considered  to  be 
impaired  by  circumstances  including,  but  not 
limited  to,  the  following: 

1.  During  the  professional  engagement,  or 
at  the  time  of  expressing  an  opinion,  the 
accountant  or  his/her  firm: 

a.  Had  or  was  conunitted  to  acquire  any 
direct  or  indirect  financial  interest  in  the 
Licensee;  or 

b  Had  any  joint  closely  held  business 
investment  with  the  Licensee  or  any  of  its 
officers,  directors  or  principal  stockholders, 
or  any  general  or  limited  partner,  which  was 
material  in  relation  to  the  net  worth  of  the 
accountant  or  his/her  firm;  or 


c.  Had  any  loan  to  or  from  the  Licensee  or 
any  of  its  officers,  directors  or  principal 
stockholders,  or  any  general  or  limited 
partner 

2.  During  the  period  covered  by  the 
financial  statements  during  the  professional 
engagement,  or  at  the  time  of  expressing  an 
opinion,  the  accountant  or  his/her  firm; 
^  a.  Was  connected  with  the  Licensee  as  a 
promoter,  underwriter,  or  voting  trustee,  a 
director  of  officer  or  in  any  capacity 
equivalent  to  that  of  a  member  of 
management  or  of  an  employee;  or 

b.  Was  a  trustee  of  any  trust  or  executor  in 
administrator  of  any  estate  is  such  trust  or 
estate  had  a  direct  or  material  indirect 
financial  interest  in  the  Licensee;  or  was  a 
trustee  for  any  f>ension  or  profit-sharing  tniM 
of  the  Licensee:  or 

c.  Rendered  bookkeeping  services  to  the 
Licensee:  Provided  however,  that  SBA  may 
approve  the  rendering  of  bookkeeping 
services  by  independent  accountants  on  a 
case  by  case  basis. 

iii.  Independent  public  accountants  who 
audit  Licensees  which  elect  to  qualify  as 
Regulated  Investment  Companies  should 
become  familiar  with  Section  600  ("Matters 
Relating  to  Independent  Accountants")  of  Ih** 
SEC's  "Codification  of  Financial  Reporting 
Policies  ■' 

rV.  Annual  Audit 

A  Generally  Accepted  Auditing  Standards 

The  IPA  shall  perform  an  audit  of  the 
Licensee's  financial  statements  in  accordant  e 
with  generally  accepted  auditing  standards 
'GAAS)  of  the  AICPA.  It  is  the  responsibility 
of  accountants  to  be  informed  of  any  changes 
in  GAAS  as  they  occur  AICPA 
recommendations  for  the  application  of 
GAAS  to  audits  of  the  financial  statements  of 
investment  companies  are  presented  in  the 
publication,  "Audits  of  Investment 
Companies"  which  is  updated  periodically 
Although  this  publication  deals  primarily 
with  companies  investing  in  marketable 
securities,  many  of  its  recommended  audit 
procedures  are  applicable  to  SBICs 

B  Independent  Auditors  Report 

i.  The  Independent  Auditor's  Report  shall 
conform  to  current  AICPA  recommendations 
regarding  the  application  of  generally 
accepted  auditing  standards  to  reports  on 
audited  financial  statements  of  investment 
comp>anies.  As  of  the  publication  date  of 
these  regulations,  such  recommendations  are 
presented  in  chapter  9  of  the  AICPA 
publication,  "Audits  of  Investment 
Companies."  It  is  the  responsibility  of 
accountants  to  be  aware  of  any  changes  in 
generally  accepted  auditing  standards  which 
may  affect  reporting  requirements. 

ii.  The  opinion  expressed  in  the 
Independent  Auditors'  Repori  must  refer 
specifically  to  the  financial  statements  as 
they  appear  in  SBA  Form  468.  An  opinion 
expressed  on  financial  statements  prepared 
for  general  purposes,  or  for  any  specific 
purpose  other  ih&n  inclusion  in  SBA  Form 
468,  is  not  acceptable.  The  financial 
.statements  may  be  listed  by  name  in  the 
auditor's  report,  or  listed  separately  and 
referred  to  in  the  report  (for  example,  the 
report  could  refer  to  the  financial  statements 


"as  listed  on  the  following  page"  or  "as  listed 
in  the  accompanying  index"). 

iii.  In  addition  to  expressing  an  opinion  on 
the  basic  financial  statements  (the  statement 
of  financial  position,  statement  of  operations 
realized  and  statement  of  cash  flows),  the 
accountant  must  express  an  opinion  on  the 
supplementary  financial  information.  The 
supplementary  information  should  be 
addressed  in  a  separate  paragraph  of  the 
Independent  Auditors'  Report.  As  with  the 
basic  financial  statements,  the  supplementary 
statements  and  schedules  may  be  listed  in 
the  report  itself  or  listed  separately  and 
referred  to  in  the  report. 

iv.  Almost  all  SBICs  have  Loans  and 
Investments,  the  value  of  which  must  be 
estimated  by  the  Board  of  Directors  or 
General  Partner(s)  in  the  absence  of  readily 
ascertainable  market  values.  The  auditor's 
reports  for  such  SBICs  must  include  an 
explanatory  paragraph  addressing  portfolio 
valuations,  in  which  the  auditor  states 
whether  the  valuation  procedures  are 
reasonable  and  the  underlying 
documentation  is  appropriate.  It  is  no  longer 
acceptable  to  state  that  valuations  involve 
subjective  judgment  which  is  not  susceptible 
to  substantiation  by  auditing  procedures.  The 
paragraph  should  follow  the  AlCPA's 
reporting  recommendations  presented  in 
chapter  9  of  "Audits  of  Investment 
Companies". 

V.  Sample  Report.  Following  is  a  sample 
Independent  Auditors'  Report  which  is 
acceptable  to  SBA.  based  on  generally 
accepted  auditing  standards  in  effect  as  of  the 
publication  date  of  these  regulations.  Any 
subsequent  changes  in  generally  accepted 
auditing  standards  which  affect  reporting 
requirements  must  be  reflected  in  the 
Independent  Auditors'  Report  included  in  a 
Licensee's  filing  of  SBA  Form  468.  regardless 
of  whether  or  not  SBA  has  published  an 
updated  sample  report. 

Independent  Auditors'  Report 

The  Board  of  Directors  of  jLicensee] 
or 

The  General  Partner(s)  and  Limited 
Partners  of  (Licensee) 

We  have  audited  the  statement  of  financial 
position  of  [Licensee]  as  of  [closing  date  of 
fiscal  year)  and  the  related  statements  of 
operations  realized  and  cash  flows  for  the 
year  then  ended  included  in  SBA  Form  468. 
These  financial  statements  are  the 
responsibility  of  the  Company's  management. 
Our  responsibility  is  to  express  an  opinion 
on  these  financial  statements  based  on  our 
audit. 

We  conducted  our  audit  in  accordance 
with  generally  accepted  auditing  standards 
Those  standards  require  that  we  plan  and 
perform  the  audit  to  obtain  reasonable 
assurance  about  whether  the  financial 
statements  are  fi^e  of  material  misstatement. 
An  audit  includes  examining,  on  a  test  basis, 
evidence  supporting  the  amounts  and 
disclosures  in  the  financial  statements.  An 
audit  also  includes  assessing  the  accounting 
principles  used  and  significant  estimates 
made  by  management,  as  well  as  evaluating 
the  overall  financial  statement  presentation. 
We  believe  that  our  audit  provides  a 
reasonable  basis  for  our  opinion. 


In  our  opinion,  the  financial  statements 
referred  to  above  present  fairly,  in  all 
material  respects,  the  financial  position  of 
[Licensee!  as  of  [closing  date  of  fiscal  year], 
and  the  results  of  its  operations  and  cash 
flows  for  the  year  then  ended-in  conformity 
with  generally  accepted  accounting 
principles. 

As  explained  in  Note the  financial 

statements  include  investments  valued  at 

5 as  of  (closing  date  of  fiscal  year), 

whose  values  have  been  estimated  by  the 
(Board  of  Directors)  [General  Partner(s)],  in 
the  absence  of  readily  ascertainable  market 
values.  We  have  reviewed  the  procedures 
used  by  the  [Board  of  Directors]  (General 
Partners))  in  arriving  at  its  estimates  of  value 
of  such  investments  and  have  inspected 
underiying  documentation,  and,  in  the 
circumstances,  we  believe  the  procedures  are 
reasonable  and  the  documentation 
appropriate.  However,  because  of  the 
inherent  uncertainty  of  valuation,  those 
estimated  values  may  differ  significantly 
from  the  values  that  would  have  been  used 
had  a  ready  market  for  the  investments 
existed,  and  the  differences  could  be 
material. 

Our  audit  was  made  for  the  purpose  of 
forming  an  opinion  on  the  basic  financial 
statements  taken  as  a  whole.  The 
supplementary  information  contained  in  the 
[analysis  of  stockholders'  equity]  (analysis  of 
partners'  capital],  computations  of  retained 
earnings  available  for  distribution  and  of 
regulatory  and  leverageable  capital, 
schedules  of  commitments  and  guarantees, 
and  schedules  1  through  7  is  presented  for 
purposes  of  additional  analysis  and  is  not  a 
required  part  of  the  basic  financial 
statements.  Such  information  has  been 
subjected  to  the  auditing  procedures  applied 
in  the  audit  of  the  basic  financial  statements 
and,  in  our  opinion,  is  fairly  stated  in  all 
material  respects  in  relation  to  the  basic 
financial  statements  taken  as  a  whole. 

C.  Access  to  Accountants'  Working  Papers 

At  its  discretion,  SBA  may  assign  its 
examiners  or  other  personnel  to  review  the 
accountant's  working  papers.  The  audit 
engagement  agreement  between  the  Licensee 
and  the  IPA  shall  provide  that  the 
accountant's  working  papers  will  be  made 
available  for  review  upon  request  of  the  SBA. 


D.  Accountants'  Responsibility  for  Valuations 
i.  The  investment  portfolios  of  virtually  all 
SBICs  contain  nonmarketable  securities,  the 
values  of  which  must  be  estimated  in  the 
absence  of  readily  ascertainable  market 
values.  It  is  the  responsibility  of  the  Board  of 
Directors  or  the  General  Partner(s)  to  estimate 
the  value  of  such  securities  in  good  faith. 

ii.  The  IPA  does  not  act  as  an  appraiser  for 
security  values  estimated  by  the  Board  of 
Directors  or  General  Partner(s),  and  is  not 
expected  to  perform  an  audit  of  the  portfolio 
concerns.  The  IPA's  review  of  a  Licensee's 
portfolio  valuations  shall  address  the 
following  questions: 

(1)  Does  the  Licensee  have  a  written 
valuation  policy  which  has  been  approved  by 
SBA?  ' 

(2)  Do  the  Licensee's  valuations  of  its 
portfolio  concerns  reflect  consistent 
adherence  to  its  valuation  policy? 


(3)  Has  the  Licensee  documented  the  basis 
for  its  valuations,  and  does  such 
documentation  indicate  that  a  reasonable 
analysis  of  available  information  has  been 
performed? 

iii.  Based  upon  the  auditing  procedures 
performed,  the  IPA  shall  express  an  opinion 
as  to  whether  the  Licensee's  valuation 
procedures  are  reasonable  and  the 
documentation  is  appropriate. 

iv.  SBA  requirements  concerning  portfolio 
valuations  are  set  forth  in  Appendix  II  to  Part 
107.  Appendix  II  contains  recommended 
valuation  techniques  for  securities  of  various 
types,  as  well  as  requirements  concerning 
written  valuation  policy,  frequency  of 
valuation,  and  documentation.  A  Licensee 
has  the  option  of  adopting  the  model 
valuation  policy  included  in  Appendix  II  or 
obtaining  SBA  approval  of  an  alternative 
valuation  policy. 

V.  In  addition  to  the  SBA  valuation 
requirements.  IP  As  may  also  wish  to  review 
SEC  Accounting  Series  Release  No.  1 18 
(section  404.03.  "Codification  of  Financial 
Reporting  Policies"). 

vi.  The  IPA  shall  test  a  sufficient  number 
of  valuations  to  suppwrt  an  opinion.  Testing 
of  valuations  representing  less  than  50 
percent  of  the  value  of  the  entire  portfolio 
shall  be  presumed  to  be  insufficient  to 
support  an  opinion. 

vii.  If  the  audit  discloses  that  the  valuation 
procedures  are  inadequate,  unreasonable  or 
inconsistent  with  the  Licensee's  valuation 
policy,  or  that  the  underlying  documentation 
does  not  adequately  support  the  valuations, 
the  IPA's  opinion  shall  be  modified  to 
indicate  a  lack  of  conformity  with  generally 
accepted  accounting  principles.  The  opinion 
may  be  qualified  (using  the  phrase  "except 
for  ")  or.  depending  upon  the  possibility  of  a 
material  misstatement,  the  accountant  may 
determine  that  an  adverse  opinion  is 
appropriate. 

E.  Audit  Adjustments 

All  audit  adjustments  shall  be  entered  in 
the  Licensee's  records  before  issuance  of  the 
Independent  Auditors'  Report.  As  a  result, 
the  financial  statements  accompanying  the 
report  will  agree  with  the  books  as  adjusted 
as  of  the  statement  date,  giving  consideration 
to  reclassification  of  account  balances  for 
report  purposes.  If  the  adjustments  are  not  so 
recorded  on  the  Licensee's  books,  a  statement 
shall  be  made  by  the  IPA  to  this  effect. 

F.  Reporting  Irregularities 

i  Reporting  Irregularities  and  Illegal  Acts 
to  SBA  An  independent  public  accountant 
that  detects  irregularities  or  illegal  acts 
individually  or  collectively  material  to  the 
financial  statements,  or  irregularities  or 
illegal  acts  relative  to  SBA  programs  whether 
or  not  material,  shall  advise  management  in 
writing.  Management,  in  turn,  shall 
immediately  advise,  in  vkTiting.  the  Associate 
Administrator  for  Investment.  Investment 
Division,  409  Third  Street.  SW.  Washington. 
DC  20416.  Management,  in  advising  SBA. 
shall,  to  the  extent  practicable,  describe  the 
irregularities  or  illegal  acts  and  their  effects 
on  the  financial  statements  and  SBA 
programs.  Auditors  shall  determine  whether 
management  reported  the  irregularities  or 
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illegal  acts  and,  if  management  £ails  to  report, 
the  auditor  shall  report  to  SBA  at  the  addiess 
listed  above. 

\L  Reporting  bttemal  Control  Structxtre 
Reportable  Conditions.  Reportable  conditiaas 
in  an  SBIC's  intmial  control  structure  shall 
be  repoitad  to  SBIC  managemeat  in  irriting 
and  SBiC  management  shall  immediately 
transmit  this  auditar's  report  to  SBA. 
Reportable  conditions  and  the  manner  of 
reporting  such  conditions  are  addressed  in 
AU  Secticm  325,  Codification  of  Statements 
on  Auditing  Standards,  issiied  by  the 
American  Institute  of  Certified  Public 
Accountants. 

G.  Detecting  Noncompliance  With  Laws  and 
Regulations 

L  Audits  of  SBICs  are  performed  in 
accordance  writh  generally  accepted  auditing 
standards.  These  standards  require  IP  As  to 
design  audit  procedures  which  will  provide 
reasonable  assurance  of  detecting  instances 
of  noncompliance  with  applicable  laws  and 
regulations  that  could  have  a  material  effect 
on  Licensees'  financial  statements. 

ii.  A  GAAS  audit  is  neither  a  substitute  for 
nor  a  duplication  of  the  examination  of  an 
SBIC  performed  by  SBA's  examiners.  The 
purpose  of  such  examinations  is  to  provide 
a  comprehensive  evaluation  of  the  Licensee's 
compliance  with  laws  and  regulations 
governing  the  SBiC  program.  In  contrast, 
IPAs  perform  audits  in  which  compliance 
issues  are  viewed  in  the  context  of  the 
possible  effects  of  noncompliance  on  the 
fioanciai  statements. 

iii.  As  part  of  the  audit  plarming  pirocess. 
all  IPAs  shall  be  responsible  for  reviewing 
and  becoming  familiar  with  the  laws  and 
regulations  applicable  to  SBICs.  Auditors 
must  have  sufficient  knowledge  of  such  laws 
and  regulations  to  be  able  to  design 
appropriate  audit  (Hocedures  for  an  SBIC, 
and  to  recognize  instances  of  noncompliance 
which  may  become  evident  in  the  course  of 
performing  such  procedures.  The  laws  and 
regulations  governing  the  SBIC  program 
include  the  following: 

1.  Small  Business  Investment  Act  of  1958. 
as  amended  (Act).  The  Act  (15  U.S.C  681  et 
seq.)  provides  a  statement  of  the  public 
purpose  of  the  SBIC  program  and  establishes 
the  legislative  framework  upmn  which  the 
regulations  are  based.  Licensees  are 
pennitted  to  engage  in  activities 
contemplated  by  the  Act,  and  in  no  other 
activities.  Provisions  of  the  Act  governing 
SBICs  are  found  primarily  in  Title  III. 

2.  Code  of  Federal  Regulations,  title  13, 
parts  107  and  121  (13  CFR  107  and  121).  Part 
107  contains  the  regulations  governing  the 
SBIC  program,  and  auditors  should  become 
familiar  with  this  part  in  its  entirety.  Part  121 
contains  small  business  size  regulations 
which  apply  to  various  SBA  programs; 
particular  attention  should  be  given  to  the 
definition  of  "Affiliation"  {%  121.401)  and  the 
SBIC  size  standard  (§  121.802). 

iv.  In  addition  to  the  Act  and  regulations 
themselves.  SBA  has  various  materials 
available  which  may  ussist  auditors  in 
developing  an  overall  understanding  of  the 
SBIC  program.  These  include  basic 
informational  brochures  about  the  program; 
the  preambles  to  final  rules  published  in  the 


Federal  Kagietar,  which  provide  rationales 
for  and  Interpretations  of  new  regulations; 
and  a  regulatory  cmnpliance  checklist  for 
small  business  finai>cings. 

V  Preparation  for  an  SBIC  audit  should 
include  a  review  of  AlCPA  Statement  on 
Auditing  Standards  No.  54  (SAS  54).  This 
statement  discusses  the  consideration  an 
auditor  should  give  to  the  possibility  of 
illegal  acts  by  a  client  in  a  financial  statement 
audit  performed  in  accordance  with  GAAS. 
As  defined  in  the  statement,  "ill^al  acts" 
include  violations  of  laws  or  government 
regulations. 

vi.  In  addition  to  any  specific  audit 
procedures  deemed  necessary  which  may 
relate  to  compliance  issues,  the  IPA  shall 
obtain  repiresenlation  from  the  Licensee 
r^arding  its  lawful  operation  as 
contemplated  by  the  Act. 

V.  AccomrtiBg  Policies  and  Procedures 

A .  Generally  Accepted  Accounting  Principles 

i.  As  a  general  rule,  Licensees  shall  follow 
generally  accepted  accounting  principles 
(GAAP)  as  promulgated  by  the  Financial 
Accounting  Standards  Board,  its 
predecessors  (such  as  the  Accounting 
Principles  Board),  and  the  AICPA.  Sources  of 
information  concerning  specialized 
accounting  and  reporting  principles  for 
investment  companies  include  the  AICPA 
publication,  "Audits  of  Investment 
Companies",  as  well  as  this  accounting 
guide.  In  the  event  of  any  conflict  between 
this  app)endix  and  other  sources,  this 
appendix  shall  govern  for  purposes  of 
fiinancial  reporting  to*SBA. 

ii.  Licensees  and  their  IPAs  should  be 
aware  that  some  of  the  specialized  GAAP 
promulgated  for  investment  companies  is 
oriented  towards  companies  which  do  not 
share  many  of  the  characteristics  of  SBICs. 
Appendix  A  of  "Audits  of  Investment 
Companies"  discusses  some  of  the  distinctive 
characteristics  of  venture  capital  companies 
in  general,  and  of  SBICs  in  particular,  relative 
to  other  types  of  investment  companies. 
These  characteristics  may  include  active 
rather  than  passive  iirvestment,  illiquid 
portfolios  with  no  public  market,  relatively 
long  holding  periods  for  investments,  and  the 
existence  of  significant  debt  in  the  case  of 
SBICs. 

iii.  Appendix  A  includes  the  following 
statement:  "Though  all  venture  capital 
investment  companies  should  prepare  their 
financial  statements  in  conformity  with 
generally  accepted  accounting  principles  and 
are  subject  to  audit  as  are  other  in\'estment 
companies,  the  statement  presentation  of 
some  companies  may  need  to  be  tailored  to 
present  the  information  in  a  manner  most 
meaningful  to  their  particular  group  of 
investors."  SBA,  as  the  regulator  and  major 
creditor  of  the  SBIC  industry,  has  tailored 
Form  468  to  provide  financial  information  in 
a  format  which  will  satisfy  SBA's  analytical 
and  regulatory  requirements.  An  IPA  should 
exercise  professional  judgment  in 
determining  whether  reporting  on  Form  468 
requires  a  material  departure  fixjm  GAAP  for 
a  particular  SBIC.  If  such  a  departure  exists, 
the  Independent  Auditors'  Report  should  be 
modified  accordingly. 


B.  Accrual  Basis  of  Accounting 

Books  of  account  shall  be  maintained  on  a:i 
accrual  basis.  All  accruals  are  to  be  entered 
in  the  records  and  posted  at  the  end  of  the 
fiscal  year,  and  as  of  the  c!osii)g  dates  of  any 
other  fiscal  periods  to  be  covered  by  interim 
or  special  financial  report  to  SBA. 

C.  Reporting  Entity 

i.  For  most  SBICs,  the  reporting  entity  is 
the  Licensee  only.  Application  of  this  general 
rule  and  certain  exceptions  to  it  are 
discussed  in  this  paragraph  C 

ii.  Investment  in  Management  Services 
Company.  The  provisions  of  §  107.501(c) 
permit  a  Licensee  to  organize  a  wholly- 
owned  corporation  solely  to  provide 
management  services.  The  regulation  states 
that  reports  submitted  to  SBA  shall  reflect 
the  consolidated  results  of  the  Licensee  anH 
its  subsidiary. 

iii.  Investment  in  Section  301(d)  Licensee 
Under  §  107.712,  a  Section  301(d}  Licensee 
may  be  licensed  to  operate  as  the  subsidiary 
of  one  or  more  Licensee  companies 
("Participant  Licensees"),  with  or  without 
non-Licensee  participation.  Each  Participant 
Licensee  shall  own  at  least  twenty  percent  of 
the  voting  securities  of  the  Section  301(d) 
Licensee.  Such  an  investment  should  be 
reported  on  the  equity  method,  under  the 
caption  "Investment  in  3t)l(d)  Licensee"  on 
the  Statement  of  Financial  Position.  SBA 
recognizes  that  this  accounting  treatment 
may  constitute  a  departure  from  GAAP  if  tht> 
Participant  Licensee  is  the  majority  owner  of 
the  Section  301(d)  Licensee.  Tlie 
independent  public  accountant  may  wish  tn 
express  a  qualified  opinion  if  the  departure 
is  considered  material. 

iv.  Temporary  Control.  Under  certain 
circumstances,  as  described  in  §  107.801,  a 
Licensee  may  terajxirarily  own  more  than  a 
50  percent  interest  in  a  small  business 
concern.  These  investments  shall  be 
classified  in  the  appropriate  category  of 
Loans  and  Investments  on  the  Statement  ol 
Financial  Position  (generally,  this  will  be 
"Operating  Concerns  Acquired"),  and  shall 
be  reported  at  their  fair  value.  This  treatment 
is  consistent  with  FASB  Statement  No.  94. 
which  provides  an  exception  to  the  general 
rule  of  consolidating  majority-owned 
subsidiaries  when  control  is  likely  to  hf 
temporary. 

D.  Fair  Value  of  Loans  and  Inx-estmenls 

i.  In  accordance  with  generally  accepted 
accounting  principles  for  investment 
companies,  SBICs  shall  report  Loans  and 
Investments  (presented  on  lines  1  through  10 
of  the  Statement  of  Financial  Position,  pagr 
2  of  SBA  Form  468)  at  fair  value.  To  the 
extent  possible,  fair  value  shall  be 
represented  by  quoted  market  prices 
(appropriately  discounted  for  such  factors  as 
restrictions  on  marketability  or  large  holdings 
relative  to  daily  trading  volume).  In  the 
absence  of  quoted  market  prices,  fair  value 
shall  be  an  estimate  determined  in  good  faith 
by  the  Board  of  Directors  or  General 
Partner(s).  based  on  the  application  of 
valuation  policies  which  are  consistent  with 
SBA  guidelines. 

ii.  In  response  to  new  statutory 
requirements  concerning  valuations,  SB.\ 
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published  regulations  which  included  new 
§  107.101(g)  as  well  as  a  new  Appendix  II  to 
Part  107,  "Valuation  Guidelines  for  SBICs  ". 
These  new  valuation  regulations  supersede 
the  guidelines  previously  published  in  SBA 
Policy  and  Procedural  Release  #2006. 
Licensees  may  adopt  the  model  valuation 
policy  included  in  Appendix  II  or  submit  an 
alternate  policy  to  SBA  for  approval.  In 
addition  to  valuation  policy,  §  107.101(g)  and 
Appendix  II  also  set  forth  requirements 
concerning  frequency  of  valuation, 
documentation,  and  responsibility  for 
valuations. 

iii.  The  following  statement  is  included  in 
§  107.101(g):  "The  boards  of  directors  of 
corporations  and  the  general  partners  of 
partnerships  shall  have  sole  responsibility  for 
adopting  the  Licensee's  valuation  policy  and, 
pursuant  thereto,  for  valuing  Loans  and 
Investments  of  such  Licensee."  This 
statement  establishes  responsibility  for  all 
valuations  assigned  to  portfolio  securities  by 
the  Licensee.  SBA.  in  its  capacity  as  a 
regulator,  retains  the  same  oversight 
responsibilities  over  valuations  as  it  does 
over  all  other  issues  affecting  regulatory 
compliance. 

iv.  Accounting  considerations.  Licensees 
shall  maintain  separate  general  ledger 
accounts  for  the  original  cost  of  Loans  and 
Investments  and  any  Valuation  adjustments 
thereto.  Valuation  adjustments  shall  be  in  the 
form  of  unrealized  appreciation  or 
depreciation,  respectively  representing 
valuations  above  or  below  cost.  The  sum  of 
cost  and  unrealized  appreciation  or 
depreciation  represents  fair  value. 

V.  Unrealized  appreciation  may  be 
recognized  on  equity  investments  and  debt 
investments  which  contain  equity  features, 
such  as  options  or  warrants.  Recognition  of 
unrealized  appreciation  on  loans  is  not 
permitted  under  SBA's  valuation  guidelines, 
vi.  A  general  allowance  for  losses  on  Loans 
and  Investments  is  not  utilized  in  fair  value 
accounting.  Rather,  the  Licensee's  Board  of 
Directors  or  General  Partner(s)  shall  value 
Loans  and  Investments  individually  as  of  the 
financial  statement  date.  This  requirement 
applies  equally  to  Licensees  engaged  in 
equity  investing  and  in  lending.  A  Licensee 
which  is  primarily  engaged  in  lending, 
however,  may  also  identify  additional 
anticipated  losses  on  the  basis  of  its  portfolio 
history,  industry  experience,  or  other 
relevant  factors;  such  amounts  may  be 
reported  in  the  Statement  of  Financial 
Position  of  SBA  Form  468  as  additional 
unrealized  depreciation  not  associated  with 
specific  portfolio  assets. 

vii.  An  appropriate  tax  provision  shall  be 
established  for  net  unrealized  appreciation 
on  securities  held  by  taxable  corporate 
Licensees.  There  may  also  be  circumstances 
in  which  a  tax  benefit  for  net  unrealized 
depreciation  should  be  recognized, 
depending  on  the  likelihood  of  realization. 
Such  a  provision  or  benefit  shall  be 
determined  in  accordance  with  FASB 
Statement  No.  109,  "Accounting  for  Income 
Taxes" 


E  Interest  Income 

i.  Interest  income  shall  be  accrued 
according  to  the  terrns  of  interest  bearing 


loans  and  investments.  Premiums  or 
discounts  associated  with  debt  instruments 
represent  adjustments  to  interest  income 
which  shall  be  amortized  over  the  stated  life 
of  the  debt  instrument. 

ii.  Collection  in  Doubt.  Interest  income 
shall  not  be  recognized  if  collection  is 
doubtful.  Licensees  may  choose  to  handle 
doubtful  interest  receivable  in  either  of  two 
ways:  (1)  Make  no  entry  to  accrue  interest  in 
the  regular  general  ledger  accounts  and  track 
interest  due  in  a  memorandum  account;  or 
(2)  accrue  the  interest  and  provide  a  100% 
reserve  (debit  provision  for  loss  on 
receivables,  credit  allowance  for 
uncollectible  interest  receivable).  The 
method  used  by  the  Licensee  must  be 
disclosed  in  the  footnote  to  the  financial 
statements  summarizing  significant 
accounting  policies. 

iii.  Collection  of  interest  is  presumed  to  be 
in  doubt  when  either  or  both  of  the  following 
conditions  occur:  (1)  The  small  concern  is  in 
bankruptcy,  insolvent,  or  there  is  substantial 
doubt  about  its  ability  to  continue  as  a  going 
concern;  or  (2)  the  small  concern  is  in  default 
more  than  120  days  to  the  Licensee. 
Licensees  may  rebut  this  presumption  by 
providing  evidence  of  collectibility 
satisfactory  to  SBA,  Such  evidence  may 
include  the  existence  of  collateral,  the  value 
of  which  has  been  verified  through  an 
appraisal  by  an  independent  professional 
appraiser  acceptable  to  SBA.  Such  an 
appraisal  shall  be  at  liquidation  value  (net  of 
liquidation  costs)  and  shall  have  been 
performed  within  the  12  months  immediately 
preceding  the  valuation  date.  In  considering 
whether  collateral  provides  an  appropriate 
basis  for  valuations,  SBA  will  consider  the 
nature  of  a  Licensee's  claim  on  the  collateral 
(for  example,  whether  other  parties  have 
security  interests  senior  to  the  Licensees,  or 
whether  the  Licensee's  security  interest  in  an 
asset  is  perfected).  SBA  will  also  review  the 
Licensee's  operating  history  for  evidence 
concerning  its  willingness  and  ability  to 
pursue  available  remedies  (including 
foreclosure)  in  default  situations. 

iv.  The  two  conditions  cited  in  the 
preceding  paragraph  are  not  the  only  possible 
indicators  of  a  collection  problem.  Even  if 
neither  condi'ion  is  present,  other 
circumstances  may  cause  the  Board  of 
Directors  or  General  Partner(s)  to  conclude 
that  collection  is  in  doubt. 

v.  When  interest  income  is  not  being 
recorded  on  a  loan  or  debt  security,  the 
Licensee  shall  so  note  in  its  Annual  Financial 
Report  on  Form  468.  The  note  should  include 
the  date  at  which  interest  accrual  was 
discontinued.  In  addition,  the  total  amount  of 
interest  not  accrued  because  collection  is  in 
doubt  shall  be  disclosed  in  a  footnote  to  the 
financial  statements. 

vi.  When  the  accrual  of  interest  is 
discontinued,  the  full  amount  of  any  interest 
receivable  recorded  in  prior  periods  must  be 
either  reversed  or  fully  reserved. 

F.  Dividend  Income 

i  Dividend  income  from  investments  in 
common  or  preferred  stock  is  normally 
recognized  as  of  the  date  of  record  (the  date 
at  which  official  ownership  of  shares  is 
determined  for  the  purpose  of  paying  the 


dividend).  Dividend  income  shall  not  be 
accrued  in  the  absence  of  a  dividend 
declaration  by  the  small  concern's  board  of 
directors.  This  treatment  shall  apply  to  all 
dividends,  including  dividends  on 
redeemable  preferred  stock  or  similar 
securities  with  some  debt-like  characteristics 

ii.  Any  cash  distribution  which  is 
identified  as  a  return  of  capital  shall  not  be 
recognized  as  income.  Such  distributions  are 
a  reduction  in  the  cost  basis  of  an 
investment. 

iii.  Stock  splits  and  stock  dividends  (in 
stock  of  the  same  class  as  that  owned)  are  not 
income  'oecause  the  Licensee's  proportional 
interest  in  the  small  business  concern  does 
not  change  as  a  result  of  such  events.  The 
cost  of  the  shares  previously  held  should  be 
allocated,  on  a  rational  basis,  to  the  number 
of  shares  held  after  the  split  or  dividend. 
Similarly,  when  stock  rights  are  received,  a 
portion  of  the  cost  basis  of  the  related 
investment  may  be  allocated  to  the  rights. 

iv  Dividends  in  kind  are  recorded  as 
income  at  the  fair  value  of  the  property 
received.  Such  income  should  be  classified 
as  Non-Cash  Gains/Income  in  the  Statement 
of  Financial  Position  of  SBA  Form  468.  If  the 
Licensee  has  a  choice  between  a  dividend  in 
cash  or  in  kind,  and  chooses  to  receive  an  in- 
kind  dividend,  the  fair  value  is  deemed  to  be 
the  amount  of  cash  that  could  have  been 
received. 

G.  Profit  Participation  in  Small  Concerns 
Participation  in  the  profits  of  a  loan-  or 
debt-financed  small  business  concern 
represents  additional  interest  income  to  the 
Licensee.  For  regulatory  purposes,  any  profits 
received  must  be  included  in  the  calculation 
of  the  Cost  of  Money 

H.  Fees  Charged  to  Small  Concerns 

i.  Income  from  nonrefundable  fees  charged 
by  SBICs  in  connection  with  the  origination 
of  loans  shall  be  deferred  and  amortized  over 
the  term  of  the  financing,  regardless  of 
whether  or  not  such  fees  are  included  in  the 
Cost  of  Money.  Licensees  should  be  aware  of 
the  provisions  set  forth  in  §  107.402  (d) 
through  (g)  concerning  permissible  fees, 
prepavTnent  penalties,  obligations  of  SBICs  to 
provide  certain  fee-related  information  in 
writing  to  small  concerns,  and  circumstances 
in  which  SBICs  may  be  required  to  refund 
fees  paid  by  small  concerns. 

ii.  If  a  Licensee  has  made  a  commitment  for 
a  financing  which  does  not  take  place,  any 
processing  fees  which  the  Licensee  is 
permitted  to  retain  pursuant  to  §  107.402(d) 
shall  be  recognized  as  income  upon 
expiration  of  the  commitment. 

/.  Accounting  for  Investments  in  Flow- 
Through  Entities 

i.  On  SB.A  Form  468,  in  the  Statement  of 
Operations  Realized,  Licensees  are  asked  to 
report  income  (loss)  from  investments  in 
partnerships  or  other  types  of  flow-through 
entities.  This  category  of  investments  is 
intended  to  include  any  entity  which 
allocates  its  income  and  losses  to  its  equity 
holders  and  is  not  taxed  at  the  entity  level. 
Any  such  investments  made  by  SBICs  would 
most  commonly  be  in  limited  partnerships 

ii.  For  investments  of  this  type,  original 
cost  is  adjusted  at  the  end  of  each  accounting 
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period  to  recognize  the  investor's  share  of 
earnings  or  losses  of  tiw  investee.  The 
amount  of  the  adjustnient  is  included  in  the 
net  income  of  the  investor.  Distributions 
received  from  an  investee  reduce  the  carr^-ing 
amount  of  the  investment. 

iii.  It  should  be  noted  that  the  steps  in  the 
preceding  paragraph  detennine  only  the  cost 
basis  of  investments.  Any  investment 
included  in  an  SBIC's  portfolio  of  Loans  and 
Investments  still  must  be  valued  by  the  Board 
of  Directors  or  General  Partner(s)  and 
presented  at  feir  value  in  the  Licensee's 
financial  statements. 

iv.  Any  income  from  investment  in  flow- 
through  entities  must  be  included  initially  in 
Non-cash  Cains/Income,  as  discussed  in 
paragraph  X  of  this  section  V.  When  a 
Licensee  actually  receives  a  distribution  from 
the  investee,  the  amount  received  should  be 
reclassified  from  Non-cash  Gains/Income  to 
Undistributed  Net  Realized  Earnings. 

/.  Equity  Method  of  Accounting 

i.  The  only  type  of  investment  which  shall 
be  accounted  for  under  the  equity  method  is 
an  investment  in  the  common  stock  of  a 
Section  301  (d)  Licensee,  as  permitted  under 
$  107.712.  Since  a  Licensee  investing  in  a 
Section  301(d)  Licensee  is  required  to  have 
an  ownership  interest  of  at  least  20  percent, 
use  of  the  equity  method  will  normally  be 
appropriate.  Under  the  equity  method, 
original  cost  is  adjusted  at  the  end  of  each 
accounting  period  to  recognize  the  investor's 
share  of  earnings  or  losses  of  the  investee. 
The  amoimt  of  the  adjustment  is  included  in 
the  net  income  of  the  investor.  Dividends  or 
distributions  received  from  an  investee 
reduce  the  carrying  amount  of  the 
investment. 

ii.  Licensee  should  not  use  the  equity 
method  to  account  for  investments  in  the 
common  stock  of  small  business  concerns, 
even  if  a  Licensee's  ownership  interest 
exceeds  20  percent.  SBICs,  whether  or  not 
registered  under  the  Investment  Company 
Act  of  1940,  are  exempt  fr^m  the  usual 
requirements  concerning  use  of  the  equity 
method  because  they  account  for  Investments 
at  fair  value  (see  APE  Opinion  No.  18,  "The 
Equity  Method  of  Accounting  for  Investments 
in  Common  Stock  ",  paragraph  2). 

K.  Accounting  for  Income  Taxes 

i.  In  February  1992,  the  FASB  issued 
Statement  No.  109,  "Accounting  for  Income 
Taxes".  The  Statement  is  effective  for  fiscal 
years  banning  after  December  IS,  1992. 
Statement  No.  109  supersedes  FASB 
Statement  No.  96,  as  well  as  APB  Opinion 
No.  11,  which  many  companies  continued  to 
follow  during  the  period  when  adoption  of 
Statement  No.  96  was  optional. 

ii.  Statement  No.  109  establishes  the 
following  basic  principles  to  be  applied  in 
accounting  for  income  taxes  at  the  date  of 
financial  statements: 

(1)  A  current  tax  liability  or  asset  is 
recognised  for  the  estimated  taxes  payable  or 
raAuMlable  on  tax  returns  for  the  current 
period. 

(2)  A  deferred  tax  liability  is  recognized  for 
the  estimated  fiiture  tax  effects  of  "taxable 
temporary  differences  "  (events  which  will 
result  in  tatan  taxes  payable). 


(3)  A  deferred  tax  asset  is  recognized  for 
the  estimated  future  tax  ejects  of  "deductible 
temporary  diffierences"  (events  which  will 
result  in  future  tax  savings),  operating  loss 
carryforwards,  and  tax  credit  carryforwards. 

(4)  A  valuation  allowance  is  recognized  to 
reduce  the  deferred  tax  asset  to  the  extent 
that  the  tax  benefits  are  not  expected  to  be 
realized. 

(5)  Both  current  and  deferred  tax  liabilities 
and  assets  are  based  on  provisions  of  the 
enacted  tax  law.  the  effects  of  future  changes 
in  tax  laws  or  rates  are  not  anticipated. 

iii.  The  ability  to  recognize  deferred  tax 
assets  under  certain  circumstances  represents 
a  significant  change  from  earlier 
pronouncements.  Licensees  which  recognize 
deferred  tax  assets  should  take  careful  note 
of  the  requirements  of  Statement  No.  109  in 
determining  whether  it  is  "more  likely  than 
not"  that  such  assets  will  be  realized. 
Generally,  application  of  the  "more  likely 
than  not"  standard  means  that  when 
"negative  evidence"  exists  which  suggests 
that  benefits  will  not  be  realized,  there  must 
be  sufficient  "positive  evidence"  to  outweigh 
it;  otherwise,  a  valuation  allowance  is 
required. 

iv.  Because  SBKDs  must  report  their  Loans 
and  Investments  at  value,  many  Licensees 
will  find  it  necessary  to  apply  the  criteria  of 
Statement  No.  109  in  determining  whether  to 
recognize  deferred  tax  liabilities  or  assets 
reflecting  the  estimated  future  tax  effects  of 
unrealized  gains  or  losses.  Both  unrealized 
gains  and  uiuealized  losses  are  temporary 
differences  as  defined  in  the  statement. 
Previously,  SBA  required  Licensees  with  net 
unrealized  appreciation  to  record  a  p>rovision 
for  estimated  future  taxes,  but  did  not  permit 
Licensees  with  net  unrealized  depreciation  to 
record  a  corresponding  benefit.  In  accordance 
with  current  GAAP,  such  a  benefit  may  now 
be  recorded. 

V.  The  reporting  of  unrealized  gains  and 
losses  and  the  related  tax  effects  must  be 
consistent  Since  SBIC  program  accounting 
guidelines  require  that  changes  in  unrealized 
appreciation  or  depreciation  be  excluded 
from  net  income  (that  is.  they  do  not  appear 
in  the  statement  of  ofwrations  realized),  it 
follows  that  the  related  tax  effects  must  be 
similarly  excluded.  Both  elements,  however, 
are  included  in  "comprehensive  income" 
(that  is,  they  affect  the  equity  of  Licensees). 
This  is  reflected  in  the  presentation  of  net 
unrealized  appreciation  or  depreciation,  net 
of  estimated  future  tax  effects,  as  Unrealized 
Gain  (Loss)  on  Secuirities  Held  in  the  Capital 
section  of  the  Statement  of  Financial 
Position. 

L.  Realized  Cain  (Loss)  on  Investments 

i.  Realized  gain  or  loss  on  investment  shall 
be  recorded  by  Licensees  in  accwdance  with 
generally  accepted  accounting  principles. 

u.  Capital  gains  realized  on  the  sale  of 
securities  shall  be  recognized  provided  that 
collection  of  proceeds  is  reasonably  assured 
and  the  earnings  process  is  complete.  For  the 
earnings  process  to  be  considered  complete, 
the  Licensee  must  have  no  further  obligation 
related  to  the  transaction.  Any  transaction 
with  recourse  upon  the  Licensee  or  involving 
any  undentandii^  agreement,  option, 
privilege,  or  other  ri^Us  to  repurchase  by 


and/or  resell  to  the  Licensee  shall  not  be 
considered  as  a  final  transaction. 
Transactions  which  do  not  meet  the  criteria 
in  this  paragraph  L  for  current  recognition  oi 
gains  shall  be  accounted  for  using  an 
appropriate  alternate  method,  such  as  the 
installment  method  or  the  cost  recovery 
method.  Under  the  installment  method,  a 
portion  of  the  gain  is  recognized  with  eat  h 
installment  payment  received:  under  the  cost 
recovery  method,  no  gain  is  recognized  until 
the  full  amount  of  the  seller's  cost  has  been 
collected. 

iii.  Capital  losses  may  arise  not  only  from 
sales,  but  also  from  write-of£s  or  charge-offs 
of  securities  held  (the  two  terms  are  generally 
used  synonymously  in  this  appendix:  in 
contrast,  the  term  "write-down"  refers  to  tht> 
recording  of  tmrealized  depreciation).  Write 
offs  may  be  either  full  or  partial.  Writing  off 
an  investment,  in  comparison  with  recording 
unrealized  depreciation,  represents  a  strongiT 
judgment  concerning  loss  of  value.  However, 
it  is  not  necessary  to  have  a  definitive  event 
(such  as  bankruptcy  of  the  small  business 
concern)  in  CHxler  to  write  off  an  investment. 
Generally  accepted  accounting  principles  ca!  i 
for  the  recognition  of  loss  when  it  becomes 
evident  that  previously  recognized  future 
economic  benefits  of  an  asset  have  been 
reduced  or  eliminated. 

iv.  A  Licensee  may  also  realize  capital 
gains  or  losses  in  connection  with  the 
exchange  or  non-reciprocal  transfer  of 
securities.  The  treatment  of  such  transactions 
is  governed  by  APB  Opinion  No.  29, 
"Accounting  for  Nonmonetary  Transactions  ' 
and  is  discussed  in  paragraph  M  of  this 
section  V. 

V.  If  a  Licensee  acquires  shares  of  an 
investee's  stock  (of  the  same  class)  at 
different  times  and  prices,  SBA  requires  that 
the  average  cost  method  be  used  to  determint? 
the  cost  of  such  securities  when  sold. 

vi.  When  a  gain  or  loss  is  realized,  whether 
as  a  result  of  the  sale,  other  disposal  or  vk-r^te- 
off  of  an  asset,  any  previously  recxjrded 
unrealized  appreciation  or  depreciation 
associated  with  the  asset  shall  be  reversetl. 

vii.  Non-cash  Gains.  When  a  Licensee 
realizes  capital  gains,  but  does  not  receive 
cash  at  the  time  of  the  transaction,  SB.A 
requires  Licensees  to  segregate  such  "Nn'.- 
cash  Gains"  from  othei*  components  of 
Undistributed  Realized  Earnings,  until  suth 
time  as  any  non-cash  assets  received  are 
converted  to  cash.  Non-cash  Gains  are 
realized  earnings  which  have  been 
recognized  in  the  Licensee's  Statement  of 
Operations.  They  are  segregated  in  the 
Statement  of  Financial  Position  only  because 
they  are  subject  to  certain  restrictions  undtT 
SBA  regulations,  primarily  concerning 
distributions,  in  effect.  Non-cash  Gains  can 
be  considered  a  type  of  restricted  retained 
earnings.  For  further  information  on  Non- 
cash Gains,  see  "Undistributed  Realized 
Earnings"  in  paragraph  X  of  this  section  V 

iVf.  Nonmonetary  Transactions 

i.  Licensees  should  follow  APB  Opinion 
No.  29  to  the  extent  applicable  when 
accounting  for  nonmonetary  transactions. 
Such  transactions  include  both  reciprocal 
and  non-reciprocal  transfers  of  notusonetary 
assets  or  liabilities  between  the  Licensee  and 
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another  entity  or  person,  or  between  the 
Licensee  and  its  stockholders  or  partners. 
The  cost  of  an  asset  acquired  in  a 
nonmonetary  transaction  is  the  fair  value  of 
the  asset  relinquished  to  obtain  it,  and  a  gain 
or  loss  should  be  recognized  on  the 
exchange.  Any  gain  recognized  shall  be 
reported  on  SBA  Form  468  as  a  Non-cash 
Gain. 

ii.  Nonmonetary  transactions  in  which  the 
Licensee  exchanges  certain  securities  or 
assets  for  other  securities  or  assets  will  result 
in  the  realization  of  gain  or  loss  for  financial 
reporting  purpows,  regardless  of  whether 
such  transactions  are  taxable  or  non-taxable 
exchanges. 

iii.  Fair  value  of  a  nonmor>etary  asset 
transferred  to  or  from  a  Licensee  should  be 
determined  by  referring  to  estimated 
realizable  values  in  cash  transactions  of  the 
same  or  similar  quoted  market  prices, 
independent  appraisals,  estimated  fair  values 
of  assets,  or  other  available  evidence. 

iv.  In  cases  where  the  values  are  not  clearly 
determinable,  assets  received  will  have  the 
same  accounting  basis  as  the  assets 
transferred. 

v.  Dividends  In  Kind  and  Spin-offs, 
Dividends  or  other  distributions  in  kind 
consisting  of  shares  of  a  small  business  ' 
concern  or  other  securities,  are  nonreciprocal 
transfers  of  non-monetary  assets  from  a 
Licensee  to  its  owners.  Such  transfers  shall 
be  reported  at  the  fair  value  of  the  assets 
distributed. 
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accounts  receivaWe  shall  be  go%-emed  bv  the 
same  rules  which  apply  to  interest 
receivable,  as  previously  described  in  this 
paragraph  N. 

yii.  Notes  Receivabfe  represents  the  unpaid 
balance  of  miscellaneous  notes  which  do  not 
fit  into  any  category  of  Loans  and 
Investments,  h  does  not  include  notes 
representing  amounts  due  from  purchasers  of 
assets  acquired  in  liquidation  of  portfolio 
securiues,  which  are  presented  separately  in 
the  Loans  and  Investments  section  of  the 
Statement  of  Financial  Position  on  Form  468 

vm.  Accounts  Receivable  represents 
amounts  due  on  account,  such  as  for 
management  consulting,  appraisal,  or  other 
services  rendered.  Accounts  Receivable  also 
includes  accrued  fees  for  services  rendered  in 
connection  with  participations  or  joint 
financings  and  accrued  fees  receivable  from 
small  concerns. 

O.  Compensating  Balances 

i.  In  those  instances  where  idle  funds  are 
encumbered  or  are  required  to  be  maintained 
at  a  financial  mstituUon  as  compensating 
balances  in  connection  with  debt  of  the  SBIC 
the  nature  of  the  encumbrance  and  the  terms* 
of  any  applicable  agreements  shall  be 
disclosed  in  a  footnote  to  the  financial 
statements. 

ii.  Depending  upon  the  specific  terms  it 
may  be  necessarj-  to  classify  idle  funds 
subject  to  a  compensating  balance  agreement 
as  non-current  assets. 


Schedule  of  Guarantees  (include  in  SBA 
Form  468)  by  Licensees  which  have 
guaranteed  the  obligations  of  small  concerns 
and  the  filing  of  a  litigation  report  by 
Licensees  which  become  a  party  to  litigation 
(see§l07,l002(f)),  * 

iii.  A  Licensee  which  has  sold  portfolio 
securities  (or  any  interest  therein)  on  a 
recourse  basis  should  be  aware  that  anv 
amounts  for  which  it  may  be  contingentiv 
liabfe  must  be  treated  as  investments  in  small 
concerns  for  overline  purposes  (see 
§§  107.707(b)  and  107.303). 

R.  Transactions  with  Related  Parties 
i.  Licensees  shall  disclose  material 
transactions  *vifh  related  parties  in 
accordance  with  FASB  Statement  No.  57  In 
applying  the  requirements  of  this 
pronouncement  to  SBIC  financial  statements 
a  Licensee  shall  consider  the  term  "related 
party"  to  encemipass  any  person  or  enttf\- 
which  IS  an  Associate  as  defined  in  §  107  3 
Footnote  disclosures  of  related  party 
transactions  shaU  include  the  name  of  the 
re  ated  party  as  well  as  the  nature  of  the 
relationship. 

ii.  Licensees  and  their  IPAs  should  be 
aware  that  certain  transactions  involving 
Associates  are  either  prohibited  by  SBA 
regulations  or  permitted  only  with  SBAs 
prior  written  approval.  See  §  107.903 
("Conflicts  of  Interest'*). 


N.  Interest,  Nates  and  Accounts  Receivable 
L  Interest  Receivable.  In  reporting  interest 
receivable.  Licensees  should  make  certain 
that  amounts  are  properly  classified  between 
current  and  noncurrent  assets.  Current  asseU 
are  those  providing  benefiu  which  are 
expected  to  be  realized  v«thin  the  next  fiscal 
year. 

ii.  Interest  receivable  is  reported  net  of  an 
allowance  for  uncollectible  amounts,  which 
represents  a  conservative  estimate  of 
probable  losses.  The  allowance  shall  be 
adjusted,  at  a  minimum,  as  of  the  end  of  the 
fiscal  year.  Interim  adjustment  to  reflect 
changes  in  the  status  of  receivables  is 
strongly  encouraged.  See  paragraph  E 
("Interest  Income")  of  this  section  V  for 
guidelines  to  be  used  by  SBICs  in  evaluating 
the  collectibility  of  interest  incosne. 

iii.  Expense  is  recognized  whenever  the 
allowance  for  uncollectible  amounts  is 
adjusted  to  reflect  a  change  in  the  valuation 
of  interest  receivable.  An  actual  write-off  of 
interest  receivable  is  normally  recorded  as  a 
reduction  of  the  receivable  and  a 
corresponding  reduction  of  the  allowance, 
and  does  not  result  in  the  recognition  of 
expense. 

iv.  The  toul  expanse  recognized  during  a 
fiscal  year  with  respect  to  uncollectible 
interest  receivable  appears  on  Form  468  in 
the  Statement  of  Operations  Realized,  under 
the  caption.  "Provisioo  for  Losses  on 
Accounts  Receivable," 

V.  Requirements  conceniiaK  *«  recording 
of  interest  icceivab)*  and  the  related  interest 
mcoHie  appear  in  this  appendix  under  the 
heading,  "Interest  lacosne." 

vL  Notes  and  AccouBts  Receivable.  The 
accountii«g  treatuMBi  of  Doles  ncnvsble  and 


P.  Organization  Costs 

i.  Organization  costs  are  incurred  in  the 
formation  of  an  SBIC  and  mav  include  such 
Items  as  legal  fees,  incorporation  and  various 
other  fees  imposed  by  states,  and 
promotional  expenditures.  SBICs  should 
amortize  organization  costs  over  a  term  of  not 
more  than  five  years. 

ii.  If  an  SBIC  incurs  organization  costs 
which  are  deemed  by  SBA  to  be 
unreasonable  or  excessive,  such  costs  must 
be  exchided  from  Regulatory  Capital  as  long 
as  they  are  carried  as  an  asset  by  the  SBIC. 
Once  such  costs  have  been  amortized  to 
expense,  the  regulatory  deduction  is  no 
longer  required.  No  deduction  is  ever 
required  for  organization  costs  accepted  by 
SBA  as  reasonable. 

iii.  Operating  losses  incurred  by  a  company 
pnor  to  Kcensing  as  an  SBIC  are  not 
considered  organization  costs  and  shall  not 
be  capitalized. 

Q.  ContJDgpnt  Liabilities 

i.  Licensees  shall  accrue  or  disclose 
contingent  liaWlities,  as  appropriate,  in 
accordance  with  the  requirements  of  F.ASB 
Statement  No.  5.  Such  requirements  vary 
depending  upon  whether  the  likelihood  of 
realizing  a  loss  is  evahnted  as  "probable" 
"reasonably  possible",  or  "remote". 
Contingent  liabilities  mav  arise  from  such 
transactions  or  events  as  the  issuance  of  "* 
guarantees,  pending  litigation,  and  the  sale  of 
portfolio  intensta  with  recourse, 
ii.  In  addition  to  the  reporting 
requirements  of  FASB  Statement  No.  5. 
Licensees  and  their  IPAs  should  be  familiar 
with  SBA's  requirements  for  reporting  of 
certain  contjageacies.  These  additional 
requirements  inchide  the  completion  of  the 


S.  Leverage— Debentures  Cuoranteed  or 
Purchased  by  SBA 

i.  SBICs  which  qualify  on  the  basis  of 
financial  soundness  and  regulatory 
compliance  axe  eligible  to  receive  long- tenn 
leverage  in  the  form  of  five-year  or  ten-vear 
debentures  guaranteed  (or,  in  some  cases, 
purchased  directly)  by  SBA.  Debentures  with 
an  interest  rate  subsidy  of  three  percentage 
points  for  the  first  five  years  of  their  term  are 
available  to  Section  30i(d}  Licensees  onlv. 
ii.  Debentures,  net  of  current  maturities 
shall  be  classified  in  the  financial  statements 
as  long-term  debt,  and  shall  be  shown  at  fate 
value  in  the  Sutement  of  Pmancial  Position 
of  Form  468. 

iii.  Licensees  issuing  debentures  pay  a  us^r 
fee  (cunently  2  percent  of  the  amount' 
borrowed)  and  an  underwriter's  fee 
(currently  ,625  percent).  These  fees  shall  be 
capitalized  and  amortized  over  the  life  of  the 
debenture.  Generalhr  accepted  accounting 
principles  normally  require  that  debt  be 
reported  net  of  the  unamortized  portion  of 
related  fees;  Licensees,  however,  should 
report  the  unamortized  fees  as  an  asset  and 
the  debentures  at  their  groM  amount.  SBA 
does  not  believe  that  this  treatment  will 
constitute  a  material  departure  from  G.V\P 
for  most  Licensees. 

iv.  Debentures  are  subject  to  the  terms  and 
conditions  set  forth  in  SBA  regulations.  In 
most  respects,  debentures  incorporate  by 
reference  the  regulations  as  amended  from 
time  to  time.  With  respect  to  events  of 
default,  however,  debentures  incorporate 
those  events  and  associated  remedies  in 
existence  at  the  dale  of  issue.  Thus, 
debentures  issued  at  different  times  mav  be 
subject  to  different  default  provisions.  Ever.'s 
of  default  include  both  financial  and 
regulatory  conditions,  which  mav  result  in 
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the  entire  indebtedness  of  the  Licensee  being 
declared  due  and  payable. 

V.  If  SBA  decides  to  demand  payment  in 
accordance  with  the  acceleration  provisions 
of  the  debentures,  such  demand  ordinarily 
will  be  presented  in  a  letter  specifying  the 
violations  that  have  occurred. 

T.  Leverage — Participating  Securities 
Guaranteed  by  SBA 

i.  Participating  Securities  are  redeemable 
preferred  equity-type  securities.  Issuers  are 
required  to  make  equity  investments  in  an 
amount  at  least  equal  to  the  amount  of 
Participating  Securities  issued  (see  the 
defined  term  "Equity  Capital  Investments"  in 
§  107.3  for  the  specific  categories  of 
investments  jjermitted).  The  structure,  terms 
and  conditions  of  the  Participating  Security 
are  set  forth  in  detail  in  §§  107.240  through 
107.247. 

ii.  The  Act  authorizes  SBA  to  guarantee 
Participating  Securities  issued  in  the  form  of 
limited  partnership  interests,  preferred  stock, 
or  debentures  with  interest  payable  only  to 
the  extent  of  earnings.  Currently,  the  only 
form  of  Participating  Security  for  which 
documentation  has  been  created  is  a  limited 
partnership  interest  to  be  held  by  SBA.  Other 
forms  will  be  made  available  in  the  future  as 
required  to  meet  the  needs  of  Licensees. 

iii.  The  Participating  Security  has  the 
following  significant  features: 

(1)  Licensees  issue  Participating  Securities 
to  SBA,  which  in  turn  assigns  certain  of  its 
interests  in  such  securities  to  a  pool. 
Investors  (known  as  "certificate  holders") 
then  purchase  interests  in  the  pool  through 

a  public  offering.  Each  Licensee  issuing 
Participating  Securities  pays  a  cumulative 
preferred  return  ("Prioritized  Payments") 
which  is  passed  through  to  the  certificate 
holders,  but  such  payments  are  contingent 
upon  the  profitability  of  the  issuer.  Any 
Prioritized  Payments  which  exceed  the 
cumulative  earnings  of  a  Licensee  will  be 
paid  to  the  certificate  holders  by  SBA  as 
guarantor.  The  Licensee,  however,  will  be 
ineligible  to  make  any  other  profit 
distributions  until  it  has  paid  all  of  its 
Prioritized  Payments  (including 
reimbursement  of  amounts  previously 
advanced  on  its  behalf  by  SBA). 

(2)  In  consideration  for  SBA's  guarantee, 
profitable  Licensees  must  pay  a  percentage  of 
earnings  to  SBA  as  "Profit  Participation". 
SBA's  profit  percentage  (the  "Profit 
Participation  Rate")  depends  up>on  the 
Licensee's  ratio  of  Participating  Securities 
issued  to  Leverageable  Capital,  as  well  as  the 
interest  rate  on  10-year  Treasury  securities  at 
the  time  each  Participating  Security  was 
issued. 

(3)  Except  for  Prioritized  Payments,  SBA 
(the  "Preferred  Limited  Partner")  and  the 
Licensee's  private  limited  partners  receive 
distributions  at  the  same  time,  allocated  in 
accordance  with  legislative  formulas. 

(4)  The  securities  have  a  10-year  term,  at 
the  end  of  which  redemption  is  mandatory. 
It  is  expected,  however,  that  most 
Participating  Securities  will  be  redeemed,  at 
least  in  part,  before  the  mandatory 
redemption  date. 

iv.  Participating  Securities  will  be  reported 
in  a  "Redeemable  Securities"  section  of  the 


Statement  of  Financial  Position  on  SBA  Form 
468.  The  amount  of  Participating  Securities 
issued  represents  the  capital  contribution  of 
SBA.  the  Preferred  Limited  Partner.  SBA's 
capital  account  will  increase  by  the  amount 
of  any  Prioritized  Payments  or  Profit 
Participation  which  the  License  becomes 
obligated  to  pay  on  the  basis  of  profits 
earned,  and  will  decrease  as  distributions  are 
actually  received.  Distributions  to  SBA  will 
be  applied  as  Prioritized  Payments,  Profit 
Participation,  or  redemptions  of  outstanding 
leverage  in  accordance  with  §§  107.243 
through  107.245. 

v.  In  a  footnote  to  the  financial  statements, 
the  Licensee  shall  provide  a  description  of 
the  terms  of  the  Participating  Securities 
issued,  including  disclosure  of  the 
mandatory  redemption  date.  If  there  are  any 
"accumulated"  Prioritized  Payments 
(representing  a  contingency  for  amounts  paid 
to  certificate  holders  by  SBA  on  the 
Licensee's  behalf,  which  the  Licensee  must 
repay  as  profits  are  realized),  a  footnote  shall 
provide  the  dollar  amount  of  the 
accumulation  for  the  current  fiscal  year 
period  and  the  aggregate  amount 
accumulated. 

vi.  For  companies  licensed  after  March  31 . 
1993,  the  obligation  to  pay  Prioritized 
Payments  and  Profit  Participation  is 
conditioned  upon  the  profitability  of  the 
Licensee  as  a  whole.  Those  licensed  earlier, 
however,  may  be  permitted  to  exclude  profits 
attributable  to  portfolio  assets  in  existence  as 
of  March  31.  1993. 

vii.  Because  of  the  complexity  of  the 
required  profit  and  distribution 
computations,  all  Licensees  issuing 
Participating  Securities  shall  use  SBA- 
provided  software  to  perform  such 
computations. 

U.  Preferred  Securities  Leverage  for  Section 
301(d)  Licensees 

i.  Four  Percent  Preferred  Securities- 
Section  301(d)  Licensees  which  qualify  on 
the  basis  of  financial  soundness  and 
regulatory  compliance  are  eligible  to  receive 
long-term  leverage  by  selling  4%  redeemable 
preferred  securities  (either  preferred  stock  or 
a  preferred  limited  partnership  interest) 
directly  to  SBA.  Such  securities  must  be 
redeemed  not  later  than  IS  years  from  the 
date  of  issuance,  at  which  time  any  unpaid 
portion  of  the  preferred  and  cumulative  4% 
return  due  to  SBA  must  also  be  paid.  No 
distributions  may  be  made  to  any  investor 
other  than  SBA  unless  the  Licensee  is  current 
on  all  amounts  due  SBA. 

ii.  Like  Participating  Securities,  4% 
preferred  securities  will  be  reported  in  the 
"Redeemable  Securities"  section  of  the 
Statement  of  Financial  Position  on  SBA  Form 
468.  Unlike  Participating  Securities, 
however,  which  specifically  provide  for  the 
extinguishment  of  any  obligation  to  pay 
Prioritized  Payments  in  excess  of  the  issuer's 
profits,  the  legislation  which  authorized  4% 
preferred  securities  does  not  set  forth  any 
circumstances  in  which  the  4%  return  would 
be  extinguished. 

iii.  The  initial  carrying  amount  of  4% 
preferred  securities  shall  be  the  purchase 
price  paid  by  SBA  at  the  date  of  issue  (for 
4%  preferred  stock  issued  by  corporate 


Licensees,  this  amount  must  be  equal  to  the 
par  value).  At  the  end  of  each  accounting 
period,  the  carrying  amount  shall  be 
increased  by  the  amount  of  any  4%  returns 
not  currently  paid  or  declared.  A  breakdown 
of  the  total  carrying  amount,  showing 
separately  the  purchase  price  of  4%  preferred 
securities  and  the  accrued  4%  returns  in 
arrears,  is  reported  on  the  Statement  of 
Financial  Position. 

iv.  Cumulative  4%  returns  in  arrears  must 
be  recorded  as  a  charge  against  Undistributed 
Net  Realized  Earnings.  For  some  Section 
301(d)  Licensees,  these  amounts  may  exceed 
Undistributed  Net  Realized  Earnings. 
Ordinarily,  a  company  in  these 
circumstances  would  reduce  paid-in  capital 
or  partners'  contributed  capital  by  the 
amount  of  the  excess.  Because  such  treatment 
would  reduce  Regulatory  Capital,  however,  it 
could  result  in  certain  unintended  regulatory 
compliance  problems  for  Licensees  (such  as 
overline  violations).  Therefore,  on  SBA  Form 
468,  Licensees  shall  report  all  4%  returns  in 
arrears  as  a  reduction  of  Undistributed  Net 
Realized  Earnings,  even  though  this 
treatment  may  result  in  a  deficit,  and  shall 
not  reduce  paid-in  capital  or  partners' 
contributed  capital. 

V.  Because  Section  301(d)  Licensees  must 
charge  the  4%  return  to  Undistributed  Net 
Realized  Earnings  whether  it  is  paid  or  not, 
any  unpaid  amounts  must  be  added  back  in 
order  to  determine  a  Licensee's  Retained 
Earnings  Available  for  Distribution.  Unpaid 
4%  returns  must  be  paid  in  full  from 
Retained  Earnings  Available  for  Distribution 
before  any  other  distributions  can  be  made. 

vi.  In  a  footnote  to  the  financial  statements, 
the  Licensee  must  provide  a  description  of 
the  terms  of  the  preferred  securities  issue, 
including  disclosure  of  the  mandatory 
redemption  date.  If  there  are  4%  returns  in 
arrears,  a  footnote  shall  provide  the  dollar 
amount  of  the  arrearage  for  the  current  fiscal 
period,  the  aggregate  amount  in  arrears,  and 
the  number  of  periods  in  arrears. 

vii.  Three  Percent  Preferred  Stock.  Before 
November  21. 1989,  corporate  Section  301(d) 
Licensees  were  eligible  to  receive  long-term 
leverage  by  issuing  3%  cumulative  preferred 
stock  to  SBA  at  par  value.  Three  percent 
preferred  stock  has  no  mandatory  redemption 
date  and  is  classified  as  equity  for  financial 
reporting  purposes.  However,  it  shall  not  be 
treated  as  Regulatory  or  Leverageable  Capital 
for  any  purpose. 

viii.  No  dividends  may  be  paid  to  any 
investor  other  than  SBA  unless  the  Licensee 
is  current  on  all  3%  preferred  dividends  due 
SBA. 

ix.  Three  Percent  Preferred  Stock 
Repurchase  Program.  SBA  published  in  the 
Federal  Register  a  notice  announcing  the 
implementation  of  a  program  under  which 
Section  301(d)  Licensees  may  apply  to 
repurchase  their  outstanding  3%  preferred 
stock  from  SBA  at  a  set  price  of  35  p>ercent 
of  par  value.  Specific  guidelines  governing        I 
repurchase  transactions  are  set  forth  in  SBA 
Policy  and  Procedural  Release  #2021 ,  issued 
June  14. 1994.  Licensees  will  have  three 
years  from  the  date  of  the  Policy  and 
Procedural  Release  during  which  to  apply  for 
and  complete  the  Repurchase  Program. 

X.  Participants  in  the  Repurchase  Program 
will  receive  detailed  accounting  guidance  ; 
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from  SBA  at  the  time  their  repurchases  are 
completed.  In  general,  when  a  company 
repurchases  its  own  stock  at  a  discount  (that 
is.  for  less  than  the  original  issue  price),  it 
records  an  increase  in  paid-in  surplus  equal 
to  the  discount.  Section  301(d)  Licensees  will 
follow  this  general  rule,  but  the  increase  in 
surplus  attributable  to  the  repurchase  must 
be  separately  identified  (as  "Restricted 
Contributed  Capital  Surplus")  on  SBA  Form 
468  because  it  is  subject  to  certain 
restrictions  fior  regulatory  purposes. 
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V.  Contributed  Capital  and  Committed 
Capital 

i.  In  general,  "contributed  capital"  refers  to 
funds  contributed  to  a  Licensee  by  private 
investors  (although  such  funds  may  also 
mclude  "qualified  nonprivate  funds"  from 
State  and  local  government  sources,  in 
accordance  with  the  definition  of  Private 
Capital  in  §107.3).  Although  some  Licensees 
may  obtain  financial  assistance  through  the 
issuance  of  equity-type  securities  purchased 
or  guaranteed  by  SBA,  such  securities  are 
reported  on  Form  468  as  SBA  leverage  rather 
than  as  contributed  capital.  The  contributed 
capital  of  a  corporate  Licensee  consists  of  the 
par  value  of  its  capital  stock  (which  may 
consist  of  one  or  more  classes  or  stock)  and 
its  aggregate  paid-in  surplus,  excluding 
Restricted  Contributed  Capital  Surplus 
obtained  through  the  repurchase  of  3  percent 
preferred  stock  from  SBA.  For  a  partnership 
Licensee,  contributed  capital  consists  of 
proceeds  from  the  sale  of  partnership 
interests  to  the  general  partners  and  the 
limited  partners  (other  than  SBA).  For  all 
Licensees,  contributed  capital  shall  be 
recorded  net  of  expenses  incurred  to  obtain 
the  capital. 

ii.  Capital  contributed  to  a  Licensee  in  the 
form  of  non-cash  assets  requires  the  prior 
approval  of  SBA,  unless  such  assets  are 
physical  assets  to  be  currently  employed  by 
the  Licensee  in  its  operations  (see  §107.705). 
Equity  securities  issued  in  exchange  for 
approved  non-cash  assets  will  be  excluded 
from  a  Licensee's  Regulatory  Capital  until  the 
•  assets  received  are  converted  to  cash, 
iii.  Commitments  from  Investors.  In 
addition  to  its  contributed  capital,  a  Licensee 
may  have  outstanding  commitments  from 
individuals  or  entities  to  invest  additional 
funds  in  the  Licensee  at  a  future  date. 
Binding  commitments  from  Institutional 
Investors  (as  defined  in  §  107.3)  may  be 
included  in  the  Licensee's  Regulator- 
Capital:  the  principal  effects  of  such" 
inclusion  are  {o  increase  the  Licensee's 
overline  limitation  (See  §  107.303)  and  to 
increase  the  capital  base  used  in  the 
computation  of  Capital  Impairment  (see 
§  107.210(h)). 

iv.  Unfunded  commitments  from  investors 
shall  not  be  reported  as  part  of  the 
contributed  capital  of  the  Licensee  on  SBA 
f "™  ■**®'  ^^^  amount  of  such  commitments 
shall  be  discbsed  in  a  footnote  to  the 
financial  statements,  which  shall^eparately 
identify  commitments  included  in  Regulaton,' 
Capital  and  any  other  commitments 
outstanding.  Any  significant  terms  and 
conditions  associated  with  investor 
commitments,  including  the  timing  of 
anticipated  drawdowns  if  known,  shall  also 
be  disclosed. 


IV.  Unrealized  Gain  (Loss)  on  Securities  Held 

i.  Unrealized  Gain  (Loss)  on  Securities 
Held  results  from  the  valuation  of  Loans  and 
Investments  by  the  Board  of  Directors  or 
General  Partn€r(s).  Unrealized  appreciation  is 
recognized  for  valuations  above  cost  and 
unrealized  depreciation  is  recognized  for 
valuations  below  cost.  Unrealized  gain  or 
loss  IS  the  aggregate  amount  obtained  by 
summing  the  unrealized  appreciation  or 
depreciation  of  all  Loans  and  Investments 
net  of  any  estimated  fiiture  income  tax 
effects. 

ii.  Unlike  some  other  types  of  investment 
companies,  such  as  mutual  fimds,  SBICs  do 
not  report  changes  in  net  unrealized 
appreciation  or  depreciation  in  the  Statement 
of  Operations.  Instead,  such  changes  are 
recorded  directly  in  the  capital  account 
Unrealized  Gain  (Loss)  on  Securities  Held 
SBA  requires  this  treatment  for  two  reasons: 
(1)  because  roost  securities  held  by  SBICs 
have  no  readily  ascertainable  market  values 
and  valuation  of  such  securities  is  highly 
subjective.  SBA  prefers  that  reported  net 
income  not  be  influenced  by  changes  in 
valuation:  and  (2)  segregation  of  unrealized 
gains  and  losses  on  the  Statement  of 
Financial  Position  makes  it  easier  to  perform 
certain  compuutions  required  by  SBA 
regulations. 

X.  Undistributed  Realized  Earnings 

i.  Undistributed  Realized  Earnings  is  the 
defined  term  used  in  SBA  regulations  to 
represent  the  earned  capital  of  a  Licensee  In 
general.  Undistributed  Realized  Earnings  are 
the  cumulaUve  balance  of  periodic  net 
investment  income  (loss)  and  realized  gain 
(loss)  on  investments,  less  dividends  or 
distributions  (at  limes,  an  SBIC  may  need  to 
make  an  adjustment  which  is  not  r^fiected  in 
this  general  formula).  To  accommodate 
regulatory  requirements,  two  components  of 
Undistributed  Realized  Earnings  are 
presented  separately  in  the  financial 
statements: 

ii.  Non-cash  Gains/Income  consists  of  (l) 
gains  on  the  disposition  of  securities  realized 
in  the  form  of  notes,  securities  or  any  other 
non-cash  assets;  (2)  income  from  investments 
in  pass-through  entities  (such  as  limited 
partnerships)  which  has  not  been  distributed 
to  the  Licensee;  (3)  dividends  received  in 
kind:  (4)  interest  income  accrued  on  deferred 
interest  notes,  zero  coupon  bonds  or  similar 
instruments;  and  (5)  delinquent  accrued 
interest  converted  into  a  new  note  or  added 
to  the  principal  of  an  existing  note  (the 
amount  of  such  interest  which  is  included  in 
Undistributed  .Vet  Realized  Earnings  must  be 
reclassified  to  Non-cash  Gains/Income), 
iii.  Non-cash  Gains/Income  represents 
realized  earnings  of  an  SBIC  which  have  been 
recognized  in  the  Statement  of  Operations. 
Such  earnings  are  segregated  in  the 
Statement  of  Financial  Position  only  because 
they  are  subject  to  certain  restrictions  under 
SBA  regulations,  primarily  concerning 
distributions.  In  effect.  Non-cash  Gains/ 
Income  can  be  considered  a  type  of  restricted 
retained  earnings. 

iv.  Classification  of  capital  gains  or  other 
income  as  non-cash  items  is  intended  to  be 
temporary.  As  a  Licensee  receives  pa>-ments 
on  a  note,  receives  distributions  from  a 


partnership  in  which  it  has  invested,  sells 
shares  of  stock  received  as  a  dividend  or 
otherwise  converts  non-cash  assets  to  cash 
amounts  initially  reported  as  Non-cash 
Gains/Income  shall  be  transferred  to 
Undistributed  Net  Realized  Earnings. 

V.  Undistributed  Net  Realized  Earnings  is 
a  residual,  computed  by  subtracting  the 
balance  in  Non-cash  Gains/Income  from 
Undistributed  Realized  Earnings.  If  an  SBIC 
holds  treasury  stock.  Undistributed  .Net 
Realized  Earnings  are  restricted  (i.e    not 
available  for  distribution)  to  the  extent  of  the 
cost  of  such  treasury  stock. 

Y.  Retained  Earnings  Available  for 
Distribution 

i.  Retained  Earnings  Available  few 
Distribution  represents,  in  most  cases,  the 
maximum  amount  that  an  SBIC  may 
distribute  to  investors.  For  SBICs  which  have 
received  financial  assistance  from  SBA  in  a 
form  other  than  debentures,  the  terra 
"investors"  encompasses  SBA  as  well  as 
private  investors. 

ii.  In  some  instances.  SBA  is  entitled  to 
receive  payments  from  Retained  Earnings 
Available  for  Distribution  on  a  priority  basis, 
and  must  receive  these  payments  before  any 
amounts  may  be  disfributed  to  investors  or' 
transferred  to  private  capiul.  Dividends  (or 
equivalent  distributions)  on  4%  preferred 
securiUes  issued  by  Section  301(d)  Licensees 
are  examples  of  such  payments.  In  other 
cases,  SBA  may  be  entitled  to  receive 
pa\'ments  from  Reuined  Earnings  Available 
for  Distribution  in  proportion  to  any 
distributions  received  by  private  investors. 
Profit  participations  on  Participating 
Securities  are  an  example  of  this  type  of 
payment. 

iii.  For  most  Licensees,  Retained  Earnings 
Available  for  Distribution  is  computed  by 
subtracting  unrealized  depreciation  on  Loans 
and  Investments  from  Undistributed  .Net 
Realized  Earnings  (excluding  any  restricted 
amounts).  Unrealized  depreciation  and 
unrealized  appreciation  are  not  netted  in  this 
computation. 

iv.  For  Section  301(d)  Licensees  which 
have  issued  4%  preferred  securities,  there  is 
one  additional  element  in  the  computation. 
Because  4%  distributions  in  arrears  are 
accrued  and  charged  against  Undistributed 
Net  Realized  Earnings,  they  must  be  added 
back  to  determine  Retained  Earnings 
Available  for  Distribution. 

y.  Although  partnerships  do  not  ordinarily 
report  retained  earnings  as  such,  partnership 
SBICs  must  compute  Retained  Earnings 
Available  for  Distribution  in  the  same 
manner  as  corporate  SBICs.  Further 
discussion  of  the  equity  classifications  used 
by  partnership  SBICs  in  financial  reporting  to 
SBA  appears  in  paragraph  Z  ("Partnership 
Capital  Accounts  ")  of  this  section  V. 

vi.  If  a  Licensee  has  negative  Retained 
Earnings  Available  for  Distribution  as  of  the 
end  of  a  fiscal  period,  and  has  made  or 
declared  a  distribution  during  such  period, 
the  distribution  may  have  violated  SBA 
regulations.  It  is  the  Licensee  s  responsibility 
to  show,  to  the  satisfaction  of  SB.^.  that  it 
had  sufficient  Retained  Earnings  Available 
for  Distribution  at  the  time  the  distribution 
was  made.  In  particular,  a  Licensee  should 
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consider  the  adequacy  of  its  unrealized 
depreciation  before  making  a  distribution. 

vii.  Capitalization  of  Retained  Earnings 
Available  for  Distribution.  Ordinarily, 
contributed  capital  and  earned  capital  are 
maintained  and  reported  separately.  In  the 
SBIC  program,  however,  a  Licensee  which 
has  attained  positive  Retained  Earnings 
Available  for  Distribution  has  the  option  of 
"capitalizing"  such  earnings  by  permanently 
reclassifying  them  as  contributed  capital.  As 
a  result  of  the  reclassiflcation.  Undistributed 
Net  Realized  Earnings  are  reduced,  while 
paid-in  capital  is  increased;  the  net  effect  is 
the  same  as  if  the  Licensee  had  made  a 
distribution  to  its  owners,  who  then 
reinvested  the  same  amount  in  the  Licensee. 
From  a  regulatory  perspective,  this  action 
results  in  an  increase  in  the  Licensee's 
Leverageable  Capital,  thus  increasing  its 
eligibility  for  SBA  leverage.  Capitalization  of 
Retained  Earnings  Available  for  Distribution 
reflects  the  intent  of  a  Licensee  to  pursue 
long-term  growth  by  reinvesting  its  earnings 
in  small  businesses. 

viii.  1940  Act  Companies.  A  Licensee 
which  has  registered  under  the  Investment 
Company  Act  of  1940  may  elect  to  be  taxed 
as  a  regulated  investment  company  under  the 
Internal  Revenue  Code  (§§851  through  855). 
In  general,  such  a  company  can  avoid 
taxation  at  the  corporate  level  if  it  distributes 
at  least  90  percent  of  its  investment  company 
taxable  income  for  a  given  year. 

ix.  Licensees  which  are  (or  contemplate 
becoming)  1940  Act  companies  should  be 
aware  that  the  distribution  requirements 
imposed  on  such  companies  by  the  Internal 
Revenue  Code  may,  under  certain 
circumstances,  conflict  with  SBA  regulations 
concerning  distributions  to  shareholders. 
SBA  regulations  allow  profit  distributions  to 
be  made  only  from  Retained  Earnings 
Available  for  Distribution.  Any  distribution 
which  would  exceed  Retained  Earnings 


Available  for  Distribution  requires  the  prior 
written  approval  of  SBA. 

Z.  Partnership  Capital  Accounts 

i.  To  provide  the  information  necessary  to 
determine  compliance  with  various  SBA 
regulations.  Licensees  which  organize  as 
limited  partnerships  must  divide  partners' 
capital  into  sjjecified  categories.  The 
categories  are  (1)  Partners'  Contributed 
Capital.  (2)  Unrealized  Gain  (Loss)  on 
Securities  Held,  (3)  Non-Cash  Gains/Income, 
and  (4)  Undistributed  Net  Realized  Earnings 
(Partners'  Earned  Capital).  The  sum  of  these 
four  accounts  is  the  equivalent  of  the  total 
partners'  capital  of  a  non-SBIC  partnership. 
The  Licensee  must  also  record  the  general 
and  limited  partners'  shares  of  each  capital 
account,  which  results  in  eight  separate 
control  accounts  for  partners'  capital. 

ii.  Partners'  Permanent  Capital 
Contribution.  This  balance  represents 
proceeds  from  the  sale  of  partnership  units 
and  any  other  partners'  contributions  of  cash 
or  other  consideration  to  the  partnership,  less 
any  returns  of  capital  or  other  deductions. 

iii.  Undistributed  Net  Realized  Earnings 
and  Non-Cash  Gains/Income.  The  sum  of 
these  two  accounts  represents  the  total 
undistributed  earned  capital  of  the  Licensee. 
Separate  totals  must  be  maintained  because 
SBA  rules  and  regulations  do  not  permit 
Non-cash  Gains/Income  to  be  distributed 
until  they  have  been  converted  to  cash.  Both 
of  these  terms  are  explained  in  detail  in 
paragraph  X  of  this  section  V. 

iv.  Unrealized  Gain  (Loss)  on  Securities 
Held.  This  component  of  partnership  capital 
results  from  the  valuation  of  Loans  and 
Investments  by  the  Board  of  Directors  or 
General  Partner(s).  Unrealized  appreciation  is 
recognized  for  valuations  above  cost  and 
unrealized  depreciation  is  recognized  for 
valuations  below  cost.  Unrealized  gain  or 
loss  is  the  sum  of  the  unrealized  appreciation 
or  depreciation  of  all  Loans  and  Investments. 


Estimated  future  tax  effects  associated  with 
unrealized  appreciation  or  depreciation  are 
not  taken  into  account  because  partnerships 
are  not  taxed  at  the  entity  level.  For  further 
information,  see  paragraph  W  of  this  section 
V. 

VI.  Availability  of  Publications  and  Forms 

i.  This  section  contains  information  about 
where  to  obtain  various  publications  and 
forms  cited  in  this  appendix  I. 

ii.  The  following  forms  may  be  obtained 
from  the  Investment  Division  of  SBA,  409 
Third  Street,  SW.,  suite  6300,  Washington, 
DC  20416:  Form  468  (Annual  Financial 
Report).  Form  1031  (Portfolio  Financing 
Report),  and  CO  Form  112  (IPA  Certification). 
Forms  468  and  1031  are  provided  to  all 
Licensees  in  the  form  of  electronic  reporting 
software.  SBA  Policy  and  Procedural 
Releases  #2001  through  2021  may  also  be 
obtained  from  the  Investment  Division. 

iii.  Pronouncements  of  the  Financial 
Accounting  Standards  Board  (FASB)  and  its 
predecessor,  the  Accounting  Principles  Board 
(APB)  may  be  purchased  from  the  Order 
Department,  FASB.  401  Merritt  7,  P.O.  Box 
5116,  Norwalk,  CT  06856-5116. 

iv.  Publications  of  the  American  Institute 
of  Certified  Public  Accountants  (AICPA)  may 
be  purchased  from  the  Order  Department, 
AICPA,  Harborside  Financial  Center,  201 
Plaza  III,  Jersey  City,  NJ  07311-3881. 

3.  Appendix  II,  Chart  of  accounts  for 
SBICs,  is  removed  and  Appendix  III, 
Valuation  Guidelines  for  SBICs,  is 
redesignated  as  Appendix  II. 

Dated:  December  7, 1994. 
Philip  Lader, 
Administrator. 

IFR  Doc.  95-2937  Filed  2-6-95:  8:45  am) 
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Part  IX 


Environmental 
Protection  Agency 


40  CFR  Part  86 

Proposed  Regulations  for  Revisions  to 
The  Federal  Test  Procedure  for 
Emissions  From  Motor  Vehicles; 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pail  86 
[FRL-6150-1J 
RIN  2060-AE27 

Proposed  Regulations  for  Revisions  to 
the  Federal  Test  Procedure  for 
Emissions  From  Motor  Vehicles 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 
(NRPM). 

SUMMARY:  This  notice  proposes 
additions  and  revisions  to  the  tailpipe 
emission  portions  of  the  Federal  Test 
Procedure  (FTP)  for  light-duty  vehicles 
(LDVs)  and  light-duty  trucks  (LDTs). 
The  primary  new  element  of  the 
proposal  is  a  Supplemental  Federal  Test 
Procedure  (SFTP)  designed  to  address 
shortcomings  with  the  current  FTP  in 
the  representation  of  aggressive  (high 
speed  and/or  high  acceleration)  driving 
behavior,  rapid  speed  fluctuations, 
driving  behavior  following  startup,  air 
conditioning,  and  intermediate-duration 
periods  where  the  engine  is  turned  off. 
An  element  of  the  SFTP  that  also  affects 
the  conventional  FTP  is  a  new  set  of 
requirements  designed  to  more 
accurately  reflect  real  road  forces  on  the 
test  d)mamometer.  The  Agency  is  also 
proposing  new  emission  standards  for 
the  new  control  areas  with  a  specified 
phase-in  period  for  these  standards. 
After  complete  fleet  turnovers,  the 
standards  proposed  today  are  estimated 
to  reduce  emissions  from  LDVs  and 
LDTs  by  eight  percent  for  non-methane 
hydrocarbons  (NMHC),  18  percent  for 
carbon  monoxide  (CO),  and  14  percent 
for  oxides  of  nitrogen  (NOx). 
DATES:  Written  comments  on  this  NPI^ 
must  be  submitted  on  or  before  30  days 
after  the  public  hearing  date.  The 
Agency  will  conduct  a  public  hearing 
on  this  NPRM  approximately  March  24. 
1995.  The  date  of  the  public  hearing 
will  be  published  in  a  future  Federal 
Register  document. 
ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate 
if  possible)  to  Public  Docket  No.  A-92- 
64.  at:  Air  Docket  Section,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  S\V.  Washington.  DC  20460. 
The  public  hearing  will  be  held  at  a 
location  to  be  published  in  a  future 
Federal  Register  document. 

Materials  relevant  to  this  proposed 
rulemaking  have  been  placed  in  Docket 
No.  A-92-64.  The  docket  is  located  at 
the  above  address  in  Room  M-1500, 
Waterside  Mall,  and  may  be  inspected 


weekdays  between  8:30  a.m.  and  5:30 
p.m.  A  reasonable  fee  may  be  charged 
by  EPA  for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
German,  Certification  Division,  U.S. 
Environmental  Protection  Agency. 
National  Vehicle  and  Fuel  Emissions 
Laboratory,  2565  Plymouth  Road.  Ann 
Arbor,  Michigan,  48105.  Telephone 
(313)668-^214. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Obtaining  Copies  of  the  Regulatory 

Language 

II.  Introduction 

in.  Proposal  Requirements  and  Alternative 
Approaches 

IV.  Statutory  Authority  and  Legal  Analysis 

V.  The  FTP  Review  Project  and  Areas  of  EPA 

Concern 

VI.  In-Use  Behavior 

VII.  Representative  Driving  Cycles 

VIII.  Emission  Inventory  Assessments 

IX.  Cause  and  Control  of  Emissions 

X.  Other  Options  and  Information  Needed 

XI.  Environmental  and  Economic  impacts 

XII.  Public  Participation 

XIII.  Administrative  Designation 

XIV.  Regulatory  Flexibility  Act 
XV  Reporting  and  Recordkeeping 

Requirement 

L  Obtaining  Copies  of  the  Regulatory 
Language 

Electronic  copies  (on  3.5"  diskettes)  of 
both  the  proposed  regulatory  language 
and  the  Support  Document  to  the 
Proposed  Regulations  for  Revisions  to 
the  Federal  Test  Procedure:  Detailed 
Discussion  and  Analysis,  Regulatory 
Impact  Analysis  (RIA).  and  Technical 
Reports  may  be  obtained  free  of  charge 
by  visiting,  calling,  or  writing  the 
Environmental  Protection  Agency, 
CertiHcation  Division,  2565  Plymouth 
Road,  Ann  Arbor.  MI  48105.  (313)  668- 
4384.  Refer  to  Docket  A-92-64.  A  copy 
is  available  for  inspection  in  the  docket 
(See  ADDRESSES). 

The  proposed  regulatory  language  and 
the  Support  Document  to  the  Proposed 
Regulations  for  Revisions  to  the  Federal 
Test  Procedure:  Detailed  Discussion  and 
Analysis,  RIA,  and  Technical  Reports 
are  also  available  electronically  on  the 
Technology  Transfer  Network  (TTN). 
TTN  is  an  electronic  bulletin  board 
system  (BBS)  operated  by  EPA's  Office 
of  Air  Quality  Planning  and  Standards. 
Users  are  able  to  access  and  download 
TTN  files  on  their  first  call.  The  steps 
required  to  access  information  on  this 
rulemaking  are  listed  below.  The  Service 
is  free,  except  for  the  cost  of  the  phone 
call. 
TTN  BBS:  919-541-5742  (1.200-14.400 

bps,  no  parity,  eight  data  bits,  one 

stop  bit) 
Voice  help:  919-541-5384 


Internet  address:  TELNET 
ttnbbs.rtpnc.epa.gov  Off-line: 
Mondays  from  8:00-12:00  Noon  ET 

1.  Technology  Transfer  Network  Top 
Menu:  <T>  GATEWAY  TO  TTN 
TECHNICAL  AREAS  (Bulletin 
Boards)  (Command:  T) 

2.  TTN  TECHNICAL  INFORMATION 
AREAS:  <M>  OMS— Mobile  Sources 
Information  (Command:  M) 

3.  OMS  BBS  ===  MAIN  MENU  FILE 
TRANSFERS:  <K>  Rulemaking  & 
Reporting  (Command:  K) 

4.  RULEMAKING  PACKAGES:  <1> 
ILight-Dutyl  (Command:  1) 

5.  Light-duty  Rulemaking  Area:  File  area 
#1  ...  FTP  Review  (Command:  1) 

At  this  stage,  the  system  will  list  all 
available  FTP  Review  files.  To 
download  a  file,  select  a  transfer 
protocol  which  will  match  the  terminal 
software  on  your  computer,  then  sot 
your  own  software  to  receive  the  file 
using  that  same  protocol. 

If  unfamiliar  with  handling 
compressed  (that  is,  ZIP'd)  files,  go  to 
the  TTN  top  menu.  System  Utilities 
(Command:  1)  for  information  and  the 
necessary  program  to  download  in  order 
to  unZIP  the  files  of  interest  after 
downloading  to  your  computer.  After 
getting  the  files  you  want  onto  your 
computer,  you  can  quit  TTN  BBS  with 
the  <G>oodbye  command. 

II.  Introduction 

Automobiles  are  among  the  largest 
producers  of  hydrocarbons  (HC),  carbon 
monoxide  (CO),  and  oxides  of  nitrogen 
(NOx).  all  of  which  have  documented 
impacts  on  public  health.  Hydrocarbons 
and  oxides  of  nitrogen  contribute  to  the 
formation  of  ozone,  a  powerful  oxidant 
which  irritates  the  respiratory  system 
and  reduces  lung  function.  Some 
studies  indicate  that  ozone  may 
permanently  damage  lung  and  other 
tissues.  Elevated  levels  of  CO  decrease 
the  ability  of  blood  to  transport  oxygen 
throughout  the  body,  which  tends  to 
exacerbate  cardiovascular  stress.  High 
ambient  levels  of  CO  can  also  adversely 
affect  the  central  nervous  system,  and 
the  presence  of  CO  in  even  moderate 
levels  in  the  bloodstream  may  impact 
the  health  of  fetuses  and  newborns.' 
After  complete  turnover  of  the  fleet,  the 
Agency  believes  that  the  changes 
proposed  today  would  result  in  an  eight 
percent  reduction  in  non-methane 
hydrocarbons  (NMHC),  an  18  percent 
reduction  in  CO,  and  a  14  percent 
reduction  in  NOx  emissions  from 


'  Regulatory  Impact  Analysis  for  FTP  Revisions, 
U.S.  EPA.  Office  of  Air  and  Radiation,  .^vailable  ir. 
the  public  docket  for  review 
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automobiles  during  typical  summertime 
ozone  exceedance  days. 

The  Agency  has  established  a  number 
of  emission  standards  for  motor  vehicles 
and  engines,  designed  to  control  air 
pollution  by  reducing  in-use  emissions 
from  motor  vehicles.  Compliance  with 
those  standards  is  typicallv  measured 
using  a  test  procedure  that  simulates  in- 
use  driving.  In  1990.  Congress  amended 
the  Clean  Air  Act  with  passage  of  the 
Clean  Air  Act  Amendments  (hereafter, 
CAAA  or  Amendments)  and  required 
that  EPA  review-  these  test  procedures 
and  revise  them  as  appropriate  to  reflect 
in-use  conditions.  The  Agency's  review 
focused  on  the  procedures  for  light-duty 
motor  vehicles,  especially  the  Federal 
Test  Procedure  (FTP),  the  procedure 
used  to  measure  compliance  with  motor 
vehicle  tailpipe  and  evaporative 
emission  standards. 

The  Agency,  in  conjunction  with 
automobile  manufacturers  and 
California's  Air  Resources  Board 


(CARB).  conducted  an  extensive  review 
of  in-use  driving  behavior,  obtaining  a 
wealth  of  data  on  how  cars  are  driven 
during  trips,  the  length  of  trips,  the 
length  of  time  between  trips,  and  so  on.^ 
The  Agency  then  generated 
representative  driving  cycles  from  the 
data  and  conducted  emission  testing  to 
compare  emissions  over  these  cycles 
with  emissions  over  driving  cycles  used 
in  the  FTP.  These  results  confirmed  that 
revisions  to  the  FTP  were  needed,  as 
signijicant  emissions  were  seen  under 
conditions  not  repre.sented  by  the 
current  FTP. 

The  Agency  sought  an  approach 
which  would  extend  the  levol  of  control 
found  under  current  FTP  conditions 
across  all  in-use  driving  behavior  Thus 


-See  the  "Federal  Tesi  Procedure  Rewew  Projeti 
I  rehminary  Technical  Report,"  EPA  42O-R-93-O07 
and  the  Technical  Repons  for  this  rulemaking,  both 
in  the  pub.ic  docket,  for  d.-scriptions  of  ihe  M,.-iev^ 
.111(1  data  gathered. 
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EPA  developed  various  changes  to  the 
FTP,  focusing  on  new  driving  cycles  to 
add  to  the  current  FTP.  The  Agency  also 
investigated  possible  control 
technologies  that  could  be  used  to 
control  emissions  over  these  new 
compliance  cycles.  Today's  proposal 
includes  these  various  changes  in  the 
test  procedure  for  tailpipe  emissions,  as 
well  as  the  emission  standards  related  to 
them. 

In  developing  new  compliance  cycles. 
EPA  did  not  re-evaluate  the  stringency 
of  current  standards.  Rather,  EPA  sought 
parity  between  the  types  and  extent  of 
controls  that  manufacturers  currently 
employ  to  comply  with  existing  FTP 
standards  and  those  they  would 
implement  to  comply  across  all  driving 
behavior.  Thus,  EPA  believes  that 
manufacturers  for  the  most  part  will 
comply  by  making  simple  changes  to 
their  existing  calibration  strategies. 

BILLING  CODE  556<^-50-P 
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The  FTP  is  the  core  procedure  used  to 
measure  compliance  with  emission 
standards  for  light-duty  vehicles  (LDVs) 
and  light-duty  trucks  (LDTs).  The 
current  version  of  the  FTP  (40  CFR 
86.130-96)  consists  of  a  series  of 
preparatory  steps  to  ensure  the  vehicle 
has  been  properly  preconditioned  on 
the  test  fuel,  periods  when  the  engine  is 
off  between  vehicle  operation  (called 
"soaks"),  and  emission  tests  which 
measure  tailpipe  and  evaporative 
emissions.  Tailpipe  emissions  are 
measured  while  the  vehicle  is  operated 
according  to  a  specified  driving  cycle  on 
a  dynamometer.  Figure  1  presents  the 
Urban  Dynamometer  Driving  Schedule, 
commonly  referred  to  as  the  LA4.  With 
the  exception  of  running  losses,  which 
are  measured  during  dynamometer 
operation,  evaporative  emissions  are 
measured  in  a  sealed  enclosure  while 
the  vehicle  is  turned  off.  An  additional 
cold  temperature  CO  test  procedure 
measures  tailpipe  emissions  at  20°  F 
following  a  cold  soak.  By  comparing  the 
emission  test  results  to  emission 
standards  applicable  to  a  given  vehicle 
class,  combustion  cycle,  and  motor  fuel, 
EPA  determines  if  the  vehicle  meets 
applicable  certification  or  in-use 
requirements.^ 

The  current  evaporative  emission 
procedure,  including  refueling,  and  cold 
temperature  CO  test  procedures  were 
promulgated  following  passage  of  the 
Amendments.  Thus,  the  test  procedures 
in  these  rules  were  recently  developed 
to  reflect  the  actual  ciurent  driving 
conditions  under  which  motor  vehicles 
are  used  (57  FR  31888;  58  FR  16002). 
The  Agency  is  not  proposing  to  change 
these  test  procedures  and  the  remainder 
of  this  section  and  the  subsequent 
proposal  focuses  on  the  light-duty 
tailpipe  emission  testing  procedures  of 
the  FTP. 

The  FTP  simulates  on-road  vehicle 
operation  using  a  dynamometer  in  a 
laboratory  test  cell  held  between  68"  F 
•and  86"  F.  The  vehicle  is  driven  on  the 
dynamometer  over  cycles  that  prescribe 
the  vehicle  operator's  speed  as  a 
function  of  time.  The  method  for 
measuring  tailpipe  emissions  of  HC,  CO, 
and  NO,  requires  filling  a  bag  with 


exhaust  drawn  from  the  tailpipe  and 
diluted  with  background  air  while  the 
vehicle  is  driven  over  the  appropriate 
cycle.  The  bagged  sample  is  analyzed 
for  the  concentrations  of  exhaust 
constituents,  which  serve  as  inputs  to 
subsequent  emission  compliance 
calculations.  Additional  procedures 
apply  to  the  sampling  of  particulate 
matter  from  diesel-cvcle  vehicles  and 
organic  gases  from  alternative-fuel 
vehicles. 


-'The  Agency  has  historically  relied  on  emission 
performance  standards  because  they  directly  limit 
production  of  exhaust  constituents  that  affect 
attainment  of  the  National  Ambient  Air  Quality 
Standards,  while  providing  maximum  flexibility  to 
the  vehicle  manufacturers  in  determining  cost- 
effective  compliance  strategies.  Other  basic 
compliance  program  approaches  include  svstem 
performance  standards,  which  set  bounds  on 
measurable  performance  parameters  of  the  engine 
or  emission  control  system  rather  than  actual 
emission  levels,  and  design  standards,  which 
prescribe  primary  design  elements  of  the  engine  or 
control  system. 


III.  Proposal  Requirements  and 
Alternative  Approaches 

Today's  proposal  deals  primarily  with 
five  areas  of  driving  behavior  that  have 
not  previously  been  represented  in  the 
test  procedure:  aggressive  driving 
behavior  (such  as  high  acceleration  rates 
and  high  speeds);  rapid  speed 
fluctuations  (microtransient  driving 
behavior);  start  driving  behavior; 
intermediate  soak  times  (engine-off 
times  between  10  minutes  and  2  hours 
prior  to  vehicle  start);  and  actual  air 
conditioner  (A/C)  operation.  The 
Agency  is  proposing  new  requirements 
for  these  areas,  separate  from  the 
existing  FTP  requirements.  Also 
included  in  this  proposal  are 
requirements  to  improve  the  simulation 
of  actual  road  load  forces*  across  all 
speed  ranges  and  to  revise  the  criteria 
for  allowable  speed  variation  for  a  valid 
test,  which  would  be  applicable  both  to 
the  new  provisions  proposed  in  this 
NPRM  and  the  existing  FTP. 

As  most  of  this  proposal  deals  with 
areas  that  have  not  previously  been 
regulated,  the  Agency  is  considering  a 
broad  range  of  alternative  approaches 
and  requests.  Comment  on  the 
alternative  approaches,  as  well  as  the 
central  proposal,  are  requested. 
Depending  on  comments  and  data 
received  and  analyses  conducted 
subsequent  to  today's  proposals,  EPA 
may  include  some  of  the  alternatives,  in 
whole  or  in  part,  in  the  final  rule. 
Interested  parties  may  also  submit 
comments  on  alternatives  not 
specifically  identified  or  analyzed  by 
EPA  for  this  proposal. 

While  both  the  central  proposal  and 
the  alternatives  are  EPA's  own  design, 
they  incorporate  some  concepts  put 
forth  both  by  the  California  Air 
Resources  Board  (CARB)  and  the  Ad 
Hoc  Panel  on  Revisions  to  the  FTP  (Ad 
Hoc  Panel),  a  joint  committee  of  the 
American  Automobile  Manufacturers 
Association  (AAMA)  and  the 
Association  of  International  Automobile 
Manufacturers  (AIAM). 


'Road  load  forces  refers  to  the  force  needed  to 
overcome  wind  and  tire  resistance  when  drivir.c  at 
specific  speeds. 


TJe  proposed  additions  and  revisions 
tothe  tailpipe  emission  portions  of  the 
FTP  would  apply  to  all  LDVs  and  LDTs 
certifying  on  all  current  motor  fuels. 
The  proposed  changes  would  apply  to 
tesUng  conducted  during  certification. 
Selective  Enforcement  Audits,  and  in- 
use  enforcement  (recall).  Adjustments 
are  included  to  accommodate  certain 
vehicle  types,  transmission  types,  and 
performance  categories  where  the 
additions  are  not  representative  of  in- 
use  driving.  The  Agency  solicits 
comments  and  data  on  the  appropriate 
treatment  of  vehicles  for  which 
adjustments  are  allowed  and  the 
methods  for  making  the  adjustments. 
A.  Central  Proposal 

The  central  proposal  relies  on  a  new 
Supplemental  Federal  Test  Procedure 
(SFTP)  that  addresses  various 
conditions  under  which  vehicles  are 
actually  driven  and  used,  which  are  not 
in  the  FTP.  The  SFTP  includes  three 
new  driving  cycles  to  represent  (1) 
aggressive  driving  (as  characterized  by 
high  speeds  and/or  high  accelerations'); 
(2)  driving  immediately  following 
vehicle  startup;  and  (3)  microtransient 
driving  (rapid  speed  fluctuations), 
which  occur  across4he  majority  of  the 
normal  ranges  of  operating  speeds  and 
accelerations.  The  proposed  SFTP 
incorporates  conditions  that  are 
designed  to  more  accurately  reflect 
actual  engine  load  due  to  A/C  operation 
under  typical  ozone  exceedance 
conditions.  A  new  intermediate- 
duration  (10-  to  60-minute)  soak  period 
is  also  included. 

Two  components  of  today's  proposal 
have  wider  impacts  than  just  the  SFTP 
The  first  is  to  more  accurately  simulate 
real  on-road  loads  at  the  tire/ 
dynamometer  interface,  which  is  an 
element  of  the  proposal  that  affects 
dynamometer  operation  throughout 
both  the  FTP  and  SFTP.  The  second 
would  remove  language  specifying 
"minimal  throttle  movement"  when 
conducting  emission  tests  and  replace  it 
with  "appropriate  throttle  movement" 
and  require  a  specification  of  allowable 
speed  variation,  which  also  impacts 
both  SFTP  and  FTP  testing.  The  Agency 
is  also  requesting  comment  on  whether 
the  increased  sophistication  of  vehicle 
computers  necessitates  replacing 
existing  defeat  device  language  with  a 
requirement  for  proportional  emission 
control  under  conditions  not  directly 
represented  by  the  FTP  and  the  SFTP. 

The  proposed  standards  would  apply 
for  full  useful  life  under  section  202  of 
the  Clean  Air  Act.  The  warranty 
provisions  under  section  207  of  the 
Clean  Air  Act  also  apply  to  this 
rulemaking. 
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Supplementary  Federal  Test 
Procedure — The  SFTP  includes  three 
single-bag  emission  test  cycles:  a  hot 
stabilized  866  Cycle'  run  with  a  new 


'  5  Refers  to  Bag  2  of  the  LA4.  preceding  the  10- 
minute  hot  soak.  lasting  866  seconds 


simulation  of  in-use  A/C  operation;  a 
new  Start  Control  Cycle  (SCOl.  see 
figure  2)  simulating  driving  with  the 
new  simulation  of  in-use  A/C  operation 
and  proceeded  by  a  soak  period;  and  a 
new  Aggressive  Driving  Cycle  (US06. 
see  figure  3)  run  in  the  hot  stabilized 


condition.  The  cycles  of  the  SFTP  can 
be  run  as  a  sequence  to  save  on 
preconditioning  and  setup  time; 
however,  separate  runs  of  the  cycles  are 
permissible  with  the  appropriate  soak  or 
preconditioning  steps  appended. 

BILLING  COOe  6560-SO-P 
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Elements  of  the  proposed  A/C 
simulation  for  certification  testing 
include,  a  95  T  ±  5  °F  test  cell  ambient 
temperature.  A/C  set  to  "maximum  A/ 
C"  with  interior  air  recirculation,  high 
interior  fan  setting,  coldest  setting  on 
the  temperature  sHde.  driver's  window 
down,  and  front-end  supplemental  fan 
cooling.  Although  certification  testing 
would  occur  at  95°.  the  compliance 
requirement  would  apply  at  less 
demanding  temperatures  as  well.  Thus, 
EPA  confirmatory  testing  could  take 
place  at  any  point  across  the  range  68  °F 
to  95  °F.  The  compHance  requirement 
would  would  The  Agency  proposes 
these  conditions  as  a  cost-effective 
surrogate  for  testing  in  a  fully  controlled 
environmental  chamber  set  to  simulate 
ozone-exceedance  conditions  of  ambient 
temperature,  humidity,  solar  load,  and 
pavement  temperature,  although  the  use 
of  a  fully  controlled  environmental 
chamber  would  be  permitted. 

The  required  elements  for  the  SCOl 
include  the  preconditioning,  soak 
period,  and  compliance  cycle 
requirements.  Prior  to  the  soak  period, 
the  vehicle  is  to  be  preconditioned  to 
allow  engine  and  catalyst  temperatures 
to  stabilize  at  typical  warmed-up 
operating  temperatures.  The  Agency 
believes  that  running  the  vehicle  over 
EPA's  Urban  Dynamometer  Driving 
Schedule  (LA4)  is  adequate  to  achieve 
engine  and  catalyst  stabilization 
regardless  of  the  time  period  for  which 
the  vehicle  was  not  operational  prior  to 
preconditioning.  However,  in  the  event 
the  vehicle  was  shut  off  for  less  than 
two  hours  prior  to  preconditioning,  the 
Agency  believes  that  a  505  cycle  is 
adequate  for  preconditioning  the 
vehicle,  although  the  866  or  the  SCOl  is 
also  acceptable. 

Immediately  following  the 
preconditioning  cycle,  the  vehicle  will 
enter  the  soak  period.  Manufacturer 
testing  of  engine  families  required  to 
comply  with  the  intermediate  soak 
requirements  for  certification  or  SEA 
testing  must  soak  the  vehicle  for  at  least 
60  minutes.  EPA  will  have  the  option  of 
testing  any  soak  duration  between  10 
and  60  minutes  for  certification,  SEA. 
and  in-use  testing.  If  the  engine  family 
IS  not  required  to  meet  the  intermediate 
soak  requirements,  a  10-minute  soak 
period  is  proposed.  During  this  period, 
cooling  fans  directed  at  the  vehicle  are 
to  be  shut  off.  The  vehicle  may  be 
removed  from  the  dynamometer, 
provided  the  vehicle  is  not  subjected  to 
unrepresentative  cooling  of  the  engine 
or  catalyst.  Following  the  soak  period, 
the  vehicle  will  be  run  over  the  SCOl 
cycle  using  the  proposed  A/C 
simulation  for  prefer  representation  of 
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engine  and  catalyst  warm-up  and  start 
driving. 

The  US06  driving  cycle  is  designed  to 
be  run  m  hot  stabilized  condition.  High- 
volume  exhaust  flow  for  larger- 
displacement  vehicles  run  on  USG6 
dictates  use  of  a  larger-capacity  constant 
volume  sampler  (CVS)  than  is  needed 
for  current  FTP  testing.  The  proposed 
A/C  simulation  is  not  required  for  this 
test  cycle. 

The  Agency  proposes  that 
manufacturers  determine  the 
appropriate  shift  points  for  their  manual 
transmission  applications  and  submit 
the  shift  schedules  for  EPA  approval.  In 
general.  EPA  will  allow  manufacturers 
to  specify  upshift  points,  but 
downshifting  will  not  be  permitted 
unless  the  vehicle  is  unable  to  stay 
within  the  driving  tolerance  on  the 
speed  trace  in  the  existing  gear. 

Hot  stabilized  condition  is  achieved 
by  including  several  preconditioning 
options  as  part  of  the  formal  procedure 
immediately  prior  to  the  US06  Cycle.  If 
the  vehicle  has  undergone  a  soak  of  2 
hours  or  les^  the  preconditioning  may 
be  a  505  Cycle,  the  866  Cycle,  US06.  or 
the  SCOl.  Following  longer  soaks,  the 
proposed  preconditioning  cycle  is  an 
LA4.  For  manufacturers  who  have 
concerns  about  fuel  effects  on  adaptive 
memory  systems,  the  proposal  allows 
manufacturers,  and  upon  manufacturer 
request,  requires  EPA  to  run  the  vehicle 
over  the  US06  Cycle  on  the  certification 
test  fuel  before  entering  the  formal  test 
procedure. 

The  Agency  proposes  adjustments  to 
the  aggressive  driving  test  cycle  for  all 
heavy  light-duty  trucks  (HLDTs),*  and 
also,  for  some  low-  and  high- 
performance  LDVs  and  LDTs.  The 
proposal  calls  for  US06  Cycle  testing  of 
HLDTs  with  the  truck  ballasted  to  curb 
weight  plus  300  lbs  and  the 
dynamometer  inertia  weight  determined 
from  this  same  basis,  while  FTP  testing 
remains  at  Adjusted  Loaded  Vehicle 
Weight.  The  proposed  US06  Cycle 
adjustments  based  on  performance  level 
are  summarized  in  Table  1.  For  low 
performance  vehicles,  the  inertia  weight 
is  adjusted  by  multiplying  the  original 
inertia  weight  by  the  adjustment  factor 
which  is  equal  to  the  ratio  of  the 
applicable  performance  cutoff  and  the 
VV/P  of  the  test  vehicle.  Where  an 
adjustment  factor  is  called  for,  it  is 
applied  dynamically  by  the 
dynamometer  only  during  those 
portions  of  the  US06  Cycle  that  are  the 


most  aggressive.^  No  adjustment  factors 
are  proposed  for  mid-performance 
("normal")  vehicles.  For  high 
performance  vehicles,  the  manufacturer 
must  demonstrate  stoichiomeUic  control 
for  wide-open  throttle  events  of  two 
seconds  or  less  in  order  to  ensure  that 
these  vehicles  have  aggressive  driving 
emission  control  over  similar  vehicle 
operation  as  the  rest  of  the  fleet. 

Table  i  .—Performance-Based 
Adjustments 


Trans- 
mission type 

Perfomv 

ance  (W/P 

range) 

Adjustment 

manual  

low 
W/P>34 

dynamic  (Jyna- 
mometer  iner- 

normal 
18  W/P  34 

tia  weight  re- 
duction, 
none. 

automatic  .... 

high  W/ 
P<18 
low 
W/P>31 

2  second  stoich 
control. 

dynamic  dyna- 
mometer iner- 

normal 
18  W/P  31 

tia  weight  re- 
duction, 
none. 

high 
(W/P<18) 

2  second  stoich 
control. 

Determining  compliance  with 
standards— With  the  exception  of 
changes  prompted  by  use  of  new 
dynamometers  and  an  additional  driver 
speed  variation  tolerance,  no  changes 
are  proposed  for  the  driving  cycle  of  the 
conventional  FTP.  Similarly,  EPA 
proposes  to  retain  unchanged  the 
method  of  calculating  compliance  with 
the  existing  FTP.  However,  an 
additional  "composite"  compUance 
calculation  is  proposed  that  brings 
together  elements  of  the  conventional 
FTP  with  results  from  the  SFTP.  In  the 
composite  calculation,  emissions  from 
the  range  of  in-use  driving  are 
appropriately  weighted,  summed,  and 
compared  to  the  proposed  emission 
performance  standards.  For  total 
hydrocarbon  (THC),  non-methane 
hydrocarbons  (NMHC),  organic  material 
hydrocarbon  equivalents  (OMHCE), 
organic  material  non-methane 
hydrocarbon  equivalents  (OM.NMHCE), 
and  CO,  the  proposed  standards  are  the 
same  as  the  standards  apphcable  under 
the  conventional  FTP;  for  NOx,  an 
adjustment  factor  of  1.15  is  applied  to 
that  standard  to  account  for  the 
emission  response  of  vehicles  to  the 
new  A/C  test  conditions.  See  the 


"Light-duty  trucks  are  divided  into  two  weight 
categories  known  as  light  light-dutv  trucks  (rated  up 
through  6000-pounds  Gross  Vehicle  Weight  Rating 
(GWVR))  and  heavy  light-duty  trucks  (rated  greater 
than  6000-pounds  CnVR). 


'  Refer  to  the  Final  Technical  Report  on 
Aggressive  Driving  Behavior  for  the  Revised  Vpdi-iM 
Test  Procedure  Notice  of  Proposed  Rulemaking  for 
a  detailed  discussion  of  the  points  in  the  cycle 
where  the  proposed  adjustments  would  bo'made. 
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Support  Document  to  the  Proposed 
Regulations  for  Revisifms  to  the  Federal 
Test  Procedure:  E)etailed  Discussion  and 
Analysis  for  the  specific  numerical 
standards.  Due  to  the  absence  of 
relevant  test  data  on  which  to  base  a 
decision,  no  supplemental  test 
procedures  or  standards  are  proposed 
for  diesel  particulate. 

Includeo  in  the  composite  calculation 
are  a  culd  start  bag  (based  on  Bag  1  of 
the  conventional  FTP)  and  the  three 
bags  of  the  SFTP  (called  Bag  4.  5.  and 
6).  The  weighting  factor  for  each  of  the 
four  bags  is  adjusted  as  appropriate  to 
reflect  the  proposed  level  of  control  for 
each  type  of  driving  in  the  SFTP. 
Because  the  exhaust  constituents 
respond  differently  to  the  loads  and 
speeds  of  the  new  SFTP  cycles,  the 
proposed  levels  of  control  and,  thus,  the 
weighting  factors  of  the  composite 
calculation  differ  son:>ewhat  for  different 
pollutants.  The  proposed  weighting 
factors  are: 


Percentages 

THC/NMHC 

COifMOx 

Bag  1  (cold  start 

from  FTP)  

21 

15 

Bag  4  (866  cyde 

from  SFTP) .... 

24 

37 

Bag  5  (SC01 

from  SFTP) ._. 

27 

20 

Bag  6  (US06 

from  SFTP)  .„. 

28 

28 

The  Agency  is  proposing  that  chai\ges 
in  the  achievable  levels  of  control  over 
the  SFTP  tests  would  track  changes  in 
the  underlying  FTP  standards  and,  thus, 
adoption  of  the  central  proposal  would 
have  the  eHiect  of  automatically 
reducing  the  composite  standards  in 
step  with  any  mandatory  future  declines 
in  the  FTP  standards." 

Flexibilities  are  proposed  to  allow 
manufacturers  to  reduce  their  testing 
burden,  particularly  during 
development  testing.  (See  Support 
Document  to  the  Proposed  Regulations 
for  Revisions  to  the  Federal  Test 
Procedure:  Detailed  Discussion  and 
Analysis  and  Technical  Reports  for 
discussion.)' 

Emissions  Standards  and  Phase-in — 
The  Agency  is  proposing  to  phase  In  the 
proposed  requirements  for  aggressive 
driving  and  air  conditioning  control 
prior  to  implementing  the  intermediate 


"  Thv  issue  of  what  ttandardi  would  apply  in  the 
context  of  a  voluntary  Federal  low  emission  vehicle 
program  will  be  determined  in  a  separate 
rulemaking  (60  FR  4712.  January  24.  1995). 

^Both  the  Support  Documeot  to  the  Proposed 
Kegulatitmc  for  Revisions  to  the  Federal  Test 
Procedure:  Detai\ed  Discussion  and  Analysis  and 
thf  Technical  Reports  are  in  thp  public  docket  for 
review. 


soak  requirements.  It  is  proposed  that 
the  standards  apply  to  40  percent  of 
each  manufacturer's  combined 
production  of  LDVs  and  LDTs  for  the 
1998  model  year,  80  percent  in  1999, 
and  100  percent  in  2000.  Small  volume 
manufacturers  would  not  have  to 
comply  until  the  2000  model  year.  All 
the  proposed  requirements  would  apply 
during  this  phase-in  period,  except  that 
Bag  5  could  be  conducted  with  a  10- 
minute  soak  instead  of  the  proposed  60- 
minute  soak  for  cootrol  of  intermediate 
soak  emissions.  The  60-minute  soak 
would  be  required  for  all  vehicles 
starting  with  model  year  2001. 
including  small  volume  manufacturors. 

The  Agency  is  continuing  to  analyze 
the  impact  of  this  phase-in  schedule, 
particularly  when  considered  in 
conjunction  with  other  recently 
promulgated  rules  (such  as  revisions  to 
the  evaporative  test  procedures)  as  well 
as  potential  future  programs  (such  as 
voluntary  Federal  low  emission  vehicle 
standards).  Comments  are  specifically 
requested  (1)  on  the  impact  of  this 
phase-in  schedule  when  coi^idered 
with  other  programs  and  (2)  providing 
suggestions  for  other  schedules  which 
will  coordinate  programs  more 
effectively.  The  Agency  will  review  this 
information  in  developing  the  final  rule 
to  determine  if  a  more  logical 
coordination  schedule  is  possible  while 
maximizing  the  cost/benefit 
effectiveness  of  this  rule. 

The  proposal  recognizes  that  adoption 
of  emission  standards  more  stringent 
than  current  Federal  Tier  1  standards 
will  likely  result  in  emission  control 
strategies  that  reduce  catalyst  light-off 
times. '"  This  could  have  a  significant 
impact  on  the  costs  and  benefits  of  the 
intermediate  soak  requirement.  As  Tier 

1  standards  are  the  current  legal 
requirement  and  the  status  of  future 
standard  changes  is  uncertain  at  this 
time,  this  proposal  presumes  Tier  1 
applicability.  The  Agency  invites 
comments  and  data  addressing  the  cost/ 
benefit  implications  of  the  proposed 
soak  requirement  under  a  Federal  Tier 

2  (or  equivalent)  program. 

Each  of  the  test  cycles  is  run  on  a 
system  providing  accurate  replication  of 
real  road  load  forces  at  the  interface 
between  drive  tires  and  the 
dynamometer  over  the  full  speed  range. 
In  addition,  the  new  US06  cycle 
requires  significantly  higher  power 
absorption  capacity,  due  to  the  higher 
power  requirements  of  this  aggressive 
driving  cycle.  While  EPA  intends  to  use 
a  large-diameter  single-roll 


*oTinie  retjuired  for  the  catalyst  to  reach  the 
temperature  needed  to  sustain  significant  catalytk: 
activity. 


dynamometer  with  electronic  control  of 
power  absorption  to  mee*  these 
requirements  for  both  the  new  SFTP  and 
ciurenl  FTP  testing,  any  system  would 
be  allowed  that  yields  equivalent  or 
superior  test  results. 

The  improved  road  load  simulation 
and  the  new  criteria  for  allowable  speed 
variation  for  FIT  compliance 
determination  are  proposed  to  be 
implemented  in  the  1998  model  year. 
Mainufacturers  could  elect  to  use 
improved  road  load  simulations  prior  to 
1998,  at  their  option. 

The  Agency  is  also  proposing  a  minor 
procedural  change  that  would  remove 
the  current  5500-pound  test  weight  cap, 
to  be  implemented  in  the  1998  model 
year  v^-ith  the  improved  road  load 
simulations. 

B.  Alternative  Approaches 

As  indicated.  EPA  is  considering  a 
number  of  alternatives  to  critical 
elements  of  the  central  proposal.  The 
following  provides  a  summary  of  the 
most  important  of  these  alternatives.  A 
full  discussion  of  all  the  options  and 
alternatives  considered  is  found  in  the 
Support  X)ocimient  to  the  Proposed 
Regulations  for  Revisions  to  the  Federal 
Test  Procedure:  Detailed  Discussion  and 
Analysis. 

In  determining  compliance  with  the 
emission  standards,  EPA  is  considering 
two  alternatives  to  the  proposed  FTP/ 
SFTP  composite  and  the  related 
standards:  (1)  promulgating  three 
separate  sets  of  standards,  one  set  each 
for  aggres^ve  driving,  post-soak  startup 
emissions,  and  A/C  impacts;  and  (2) 
promulgating  a  single  set  of  standards, 
based  on  a  simple  weighted  average  of 
separate  standards  for  each  control  area. 
Doth  of  these  alternatives  would  use  the 
same  cycles  and  test  procedures  as  the 
composite  approach  of  the  central 
proposal.  However,  instead  of  weighing 
them  with  Bag  1  of  the  FTP  and  using 
bag  weights  to  help  establish 
appropriate  compliance  procedures  and 
standards,  the  alternative  approaches 
would  establish  emission  standards 
specifically  for  each  new  control  area. 

The  Agency  did  not  select  either  of 
these  alternatives  as  the  central  proposal 
because  of  difficulties  encountered  in 
determining  the  appropriate  amount  of 
in-use  compliance  margin  to  allow 
when  establishing  emission  standards. 
Also,  the  proposed  concept  of  indexing 
the  SFTP  standards  to  any  future 
changes  in  FTP  standards  probably 
would  not  work  with  either  of  the  two 
alternatives.  If  data  are  submitted  that 
could  help  establish  appropriate  in-use 
margins,  EPA  would  reevaluate  the  most 
appropriate  compliance  structure  and,  if 


appropriate,  may  select  one  of  the 
alternatives  in  the  final  rule. 

The  Agency  is  also  considering  the 
alternative  of  estabhshing  a  single 
standard  for  NMHC+NO.X,  instead  of 
separate  standards,  and  invites 
comments  on  the  cost  and  emission 
impacts  of  this  alternative. 

One  issue  was  identified  too  late  for 
EPA  to  properly  evaluate  it.  Concern 
was  raised  that  the  proposed  level  of  CO 
control  may  significantly  interfere  with 
the  ability  for  vehicles  to  comply  with 
the  proposed  level  of  NOx  control. 
Should  furthet  data  and  analyses 
substantiate  that  tradeoffs  between  CO 
and  NOx  control  would  preclude 
meeting  the  proposed  level  of  NOx 
control,  EPA  would  consider  reducing 
the  stringency  of  the  CO  standards  for 
the  new  control  areas  in  the  final  mle. 

On  October  20,  1994.  EPA 
representatives  received  a  joint  vehicle 
manufacturer  proposal  fi-om  the  Ad  Hoc 
Panel  that  addressed  emissions  arising 
from  aggressive  driving  and  A/C 
operation  and  proposed  emission 
standards  for  each  of  these  two  areas. 
The  Agency  has  not  had  sufficient  time 
to  fully  analyze  the  concepts  offered  by 
the  panel  or  to  incorporate  the 
manufacturer  proposal  as  an  explicit, 
complete  alternative  to  the  primary 
Agency  proposal  presented  today." 
Nevertheless,  the  manufacturers' 
specific  proposals  fall  within  the  scope 
of  the  options  and  alternatives 
discussed  by  EPA  in  today's  notice.  The 
Agency  has  submitted  materials 
supplied  by  the  panel  on  October  20, 
1994.  to  the  rulemaking  docket." 
Analysis  of  these  elements  by  the 
Agency,  as  well  as  any  related  material 
supplied  in  the  future,  will  also  be 
docketed.  In  ortSer  that  the  Agency  may 
make  the  most  informed  and 
appropriate  judgpients  in  any  final 
nilemakjng,  EPA  encourages  interested 
persons  and  organizations  to  evahiate 
and  comment  upon  these  materials. 

In  the  area  of  A/C  emission  control. 
EPA  is  considering  an  alternative  to  the 
■proposed  test  sipoulation  of  A/C 
operation,  as  well  as  the  alternative  of 
requiring  A/C  testing  across  the  cold 
start  (that  is.  Bag  1  of  the  FTP).  The 
alternative  A/C  simulation  would  leave 
the  A/C  off  in  thia  test  cell,  but  would 
increase  the  dynamometer  load  curve 
across  the  range  of  vehicle  speeds  to 
reflect  the  additional  load  imposed  by 
an  A/C  compressor  during  ozone 
exceedance  conditions. '- 


"Ad  Hoc  Panel.  •Ihdu.stn  Propo.sal  on  np 
Revisions."  October  aO.  1994. 

''The  Ad  Hoc  Pan«l  has  submitted  a  proposed 
methodology  for  such  ■  dynamometer  simulation  of 
A/C  load,  dubbed  "N  ssan  n."  Manufarturers  are 


In  the  intermediate  soak  area,  the 
effect  on  in-use  emissions  of  the 
alternatives  depends  on  future  changes 
to  the  stringency  of  the  FTP  standards, 
the  control  strategies  manufacturers 
would  employ  to  meet  such  future 
standards,  and  the  impacts  those 
strategies  might  have  on  post-soak 
emissions.  Because  these  are  not  known 
alternatives  might  include  exemption 
from  aspects  of  the  soak  requirement  or 
total  deletion  of  the  soak  requirement. 

IV.  Statutory  Authoritv  and  Legal 
Analysis 

The  promulgation  of  these  regulations 
is  authorized  by  sections  202.  206,  208 
and  301  of  the  Clean  Air  Act  (CAA  or 
the  Act)  as  amended  by  the  Clean  Air 
Act  Amendments  of  1990  (42  U.S.C. 
7521,  7525,  7542,  and  7601).  Section 
206(h)  of  the  Act  requires  EPA  to 
■'review  and  revise  as  necessan,'— the 
testing  of  motor  vehicles  and  motor 
vehicle  engines  to  insure  that  vehicles 
are  tested  under  circumstances  which 
reflect  the  actual  current  driving 
conditions  under  which  motor  vehicles 
are  used,  including  conditions  relating 
to  fuel,  temperature,  acceleration,  and 
altitude."  Congress  mandated  that  EPA 
exercise  its  authority  under  section 
206(a)  of  the  Act.  giving  broad  authority 
to  determine  appropriate  test 
procedures,  consistent  with  the  broad 
direction  of  section  206(h),  to  determine 
appropriate  changes  to  reflect  real  worid 
conditions. 

Although  the  text  of  the  statute  and 
the  legislative  history  do  not  provide 
explicit  criteria  or  intent  for  this  review. 
EPA  believes  the  priman,"  concern  of 
Congress  is  having  test  procedures  for 
LDVs  and  LDTs  refiect  in-use  conditions 
in  order  to  obtain  better  in-use  emission 
control.  This  flows  from  the  basic 
purpose  of  test  procedures— to  measure 
compliance  with  the  emission 
standards — and  from  standards 
designed  to  obtain  in-use  emission 
reductions.  Therefore,  EPA  made  this 
the  primary  concern  and  ohjei.tive. 

A  more  detailed  analysis  of  the 
statute,  the  scope  of  EPA's  authority, 
and  interpretation  of  how  best  to 
exercise  EPAs  discretion  under  section 
206(h)  are  found  in  the  Support 
Document  to  the  Proposed  Regulations 
for  Revisions  to  the  Federal  Tost 
Procedure:  Detailed  Discussion  and 
Analysis. 


pursuing  additional  rr finements  to  address 
potential  concerns  with  the  approach,  such  as  ihr 
ability  to  simulate  air  compressor  cvcling  and  A/C 
loads  at  idle,  which  can.not  be  simulated  mi  .i 
dynamometer 


V.  The  FTP  Review  Project  and  Areas 
of  EPA  Concern 

In  response  to  the  review  requirement 
of  the  CAAA,  EPA  initiated  the  FTP 
Review  Project  (the  FTP  Review)  in 
November  1990.  The  first  action  of  thi; 
project  team  was  to  perform  an  initial 
review  of  existing  information  to 
identify  elements  of  the  current  FTP 
that  might  be  of  concern  (justifying 
additional  focus)  and  others  that  might 
not  justify  concern  at  this  time. 

Of  immediate  concern  to  EPA  was 
representativeness  of  the  driving  cycle 
used  in  the  current  FTP,  the  ■'LA4'''  or 
"Urban  Dynamometer  Driving 
Schedule."  especially  in  the  area  of 
aggressive  driving  behavior. '^  It  was 
clear  that  the  LA4  maximum  speed  of  57 
mph  excluded  a  significant  fraction  of 
higher-speed,  in-use  operation. '•• 
Similariy,  EPA  suspected  that  an 
important  fraction  of  in-use 
accelerations  were  more  severe  than 
those  found  in  the  LA4.  A  1990  CARB 
study  found  much  higher  emissions, 
particularly  for  CO,  during  operation  at 
high  acceleration  rates  relative  to  those 
seen  during  FTP-level  accelerations. 
One  possible  explanation  for  these 
emission  increases  is  that  the  engines 
were  not  calibrated  for  emission  control 
during  the  higher  engine  loads 
associated  vn\h  aggressive  driving,  as 
these  loads  are  not  encountered  during 
current  FTP  testing.  However, 
insufficient  data  existed  at  the  time  to 
quantify-  the  in-use  frequency  of 
aggressive  driving  events  or  the  actual 
emission  impacts.  There  were  also 
concerns,  based  on  engineering 
judgment,  about  other  aspects  of  driving 
behavior  that  were  not  represented  in 
the  current  test  procedures  for  which  no 
data  existed.  Thus,  the  Agency 
concluded  that  further  information  was 
necessary  to  properiy  represent  actual 
driving  conditions  In  collaboration 
with  key  stakeholders,  EPA  began 
e.xtensive  research  into  driving  behavior 
and  conditions  and  their  emission 
implications. 

During  the  course  of  the  research  a 
number  of  other  concerns  with  the 
current  FTP  were  identified,  includi.ig 
two  additional  co.ncems  with  the  LA4 
representation  of  m-use  driving 
behavior.  The  first  concern  was  si.trt 
driving  behavior;  that  is,  behavior 
immediately  following  vehicle  startup 

'  'In  this  report,  'd.-iving  b«'hBv:c)r"  rt^tt'>  to  !;:f 
meaiuri?ble  consequences  of  the  operator's  aUjon 
fin  the  accelerator  pedal,  including  vrhicle  sjht!). 
throttle  variation,  acceleration,  and  (Hiwcr 

'■"IVldils  about  the  development  of  the  L\4 
driving  cycle  can  be  found  in  an  SAE  ().i(>er. 
"Uevclufiment  of  the  Federal  Urban  Driving 
Schedule."  Ronald  fc  Kruse  and  Thonia;.  A  liuX. 
hPA.  I'trt.  «73055;j. 
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and  initial  idle.  The  LA4  cycle  used  in 
the  ciirrent  FTP  brings  the  most 
aggressive  operation  close  to  the 
beginning  of  the  cycle;  driving  survey 
data  suggest  this  is  at>'pical  of  in-use 
operation.  Tlie  second  concern  was 
microtransient  behavior  (rapid  speed 
fluctuations),  in-use  driving  survey  data 
contains  more  frequent  sp)eed 
fluctuations  than  die  FTP. 

The  Agency  identified  concerns  about 
four  additional  elements  of  the  FTP:  The 
duration  of  the  soaks;  the  representation 
of  A/C  load;  representation  of  additional 
loads  on  the  engine  due  to  factors  such 
as  road  grade,  extra  cargo,  or  trailer 
towing;  and  the  adequacy  of  the 
dynamometer  specification  for 
representation  of  real  road  load. 

With  respect  to  soaks,  EPA  sought  to 
determine  if  significant  levels  of 
emissions  are  missed  by  the  cxirrent  FTP 
because  only  very  short-  and  long- 
duration  soaks  are  reflected  in  the 
current  structure.  One  related 
hypothesis  was  that  the  much  faster 
cooling  rate  of  catalysts  compared  to 
engines  might  lead  to  excessive 
emissions  during  intermediate-duration 
soaks. 

Several  aspects  of  the  A/C  load 
simulation  were  problematic  The 
current  FTP  adds  load  as  a  percentage 
of  the  base  road  load  horsepower  curve, 
which  means  die  FTP  A/C  load 
decreases  with  decreasing  speed,  while 
real  A/C  system  loads  relative  to  road 
load  horsepower  are  highest  at  low 
speed.  Also,  vehicles  wth  different  base 
horsepower  curves  end  up  with 
different  FTP  A/C  load  simulations, 
even  if  they  have  identical  A/C  systems. 
Additionally,  the  Agency  believes  that 
the  current  method  significantly  under- 
represents  the  magnitude  of  in-use  AJC 
loads.  As  in  the  case  of  aggressive 
driving  behavior,  incorrect 
representation  of  A/C  loads  during  the 
FTP  risks  incorrect  simulation  of  the 
emissions  these  loads  would  generate 
from  an  engine  in-use. 

Road  grade,  vehicle  towing,  and  cargo 
also  represent  a  load  effect  on  the 
engine.  The  300-pound  passenger-plus- 
cargo  allowance  on  the  FTP  is  clearly 
unrepresentative  for  some  driving 
situations,  especially  for  trucks,  and  the 
absence  of  road  grade  or  vehicle  towing 
simulations  on  the  FTP  means  these 
actual  in-use  loads  are  not  a  factor 
determining  emission  standards  or 
compliance  with  those  standards. 

Three  aspects  of  the  current  FTP 
dynamometer  configuration  have  the 
potential  to  misrepresent  the  actual  road 
load  experienced  by  vehicles  in-use. 
First,  tl^  shape  of  the  speed/load  curve 
on  current  certification  dynamometers 
is  fixed  and  cannot  be  changed;  the 


magnitude  of  the  speed/load  curve  is 
adjusted  by  periodically  calibrating  the 
dynamometer  at  a  single  speed 
(currently.  50  mph).  As  a  consequence, 
loads  at  speeds  other  than  the 
calibration  point  can  be  misrepresented. 
Second,  current  FTP  dynamometers 
cradle  the  vehicle  drive  wheels  between 
two  small  (8.65-inch)  rolls.  Heating 
effects  and  pinching  of  the  tire  result  in 
an  unrepresentative  simulation  of  road 
"surface."  Third,  the  dynamometer  rolls 
are  currently  uncoupled  and  the  front 
roll  (which  bears  the  power  absorber) 
spins  somewhat  more  slowly  than  the 
rear  (which  provides  the  vehicle  speed 
signal);  this  tends  to  bias  the  system 
towards  uiiderioading  the  vehicle. 

The  Agency  analyzed  three  other 
elements  of  the  FTP  and  beheves 
revising  the  current  procedures  is 
unnecessary  at  this  time.  The  first  such 
area  was  the  altitude  of  testing.  Given 
that  EPA  has  the  authority  to  perform 
vehicle  testing  at  any  {iltitude,  and  it 
currently  exercises  that  authority,  the 
Agency  is  not  proposing  to  supplement 
by  further  regulation  the  altitude  testing 
flexibility  in  current  law.  While  it  is 
possible  that  driving  behavior  may 
differ  at  high  altitudes,  EPA  believes 
that  any  emission  controls  required  for 
aggressive  driving  will  also  be  effective 
during  high  altitude  driving. 

A  second  element  which  EPA  did  not 
pursue  beyond  the  initial  evaluation 
was  test  fiiels.  In-use  fuels  have  a  wide 
range  of  properties.  This  specification 
for  fast  fuel  allowance  for  a  range  of 
fuels  (40  CFR  86.113-94)  appear  to 
provide  EPA  with  the  flexibility  to  use 
a  variety  of  test  hiels  ranging  from  an 
average  in-use  fuel  to  some  of  the  less 
typical  in-use  fuels  with  qualities  that 
could  effect  emissions.  Significant 
differences,  with  potentially  large 
emissions  implications,  do  appear  to 
exist  between  average  in-use  gasoline 
and  the  gasoUne  (indolene)  typically 
purchased  by  both  EPA  and  industry  for 
certification  testing.  After  evaluating 
approaches  to  addressing  this  situation. 
EPA  concluded  that  changes  to  the 
regulations  are  not  necessarily  required, 
since  the  current  regulations  provide  the 
flexibility  needed  to  address  those 
situations  where  the  use  of  indolene 
may  not  be  representative.  In  addition, 
various  programs  to  address  in-use  fuel 
qualities  are  still  under  consideration.  If 
a  decision  is  ultimately  made  to  change 
the  certification  fiiel  regulations,  it  may 
be  best  to  do  so  along  with  changes  to 
the  specifications  for  in-use  fuels. 

Finally,  EPA  believes  that  it  is 
unnecessary  to  fiuther  address  the 
direct  impacts  of  ambient  temperature 
on  FTP  tailpipe  emissions  in  this 
proposal.  At  die  time  the  Amendments 


were  adopted,  the  FTP  evaluated 
tailpipe  emissions  performance  in  the 
midrange  of  temperature  (68°  F  to  86* 
F),  but  omitted  both  cold  and  hot 
temperature  testing.  The  emission 
concern  following  cold  temperature 
soaks  and  during  cold  temperature 
operation  is  increased  CO  emissions. 
This  concern  was  addressed  through 
EPA's  Cold  Temperature  CO  rulemaking 
(57  FR  31888).  The  direct  emission 
impad  during  hot  temperature 
operation  is  increased  fuel  evaporation. 
Ambient  temperature  should  not 
otherwise  affect  tailpipe  emissions,  as 
the  engine  and  combustion  temperature 
are  not  affected  in  any  significant  way 
by  temperatures  hotter  than  86°  F.  This 
concern  was  addressed  through  the 
Agency's  Evaporative  Emissions 
rulemaking  (58  FR  16002).  Ambient 
temperature  also  produces  indirect 
emission  effects  through  increased 
operation  of  the  vehicle  A/C.  affecting 
the  load  on  the  engine.  This  indirect 
aspect  of  temperature  was  addressed  in 
EPA's  detailed  review  of  the  FTP  and  is 
reflected  in  today's  proposal. 

The  FTP  Review  project  team  found 
that  existing  information  was  clearly 
inadequate  for  evaluating  potential 
revisions  to  the  test  procedures. 
Consequently,  a  number  of  new  data 
gathering  and  analytical  efforts  were 
undertaken  in  connection  with  the 
project.  In  several  of  these  efforts,  EPA 
resources  were  supplemented  by 
significant  cooperative  investments 
&t)m  other  sources,  including  the 
/Vnierican  Automobile  Manufacturers 
Association  (AAMA).  the  Association  of 
International  Automobile  Manufacturers 
(ALAM),  and  the  California  Air 
Reso'orces  Board  (CARB).  These  studies 
provided  EPA  with  unprecedented  data 
on  which  to  base  its  comparative  review 
with  the  FTP  and  to  construct  the 
options  presented  in  today's  proposal. 

VI.  In-Use  Behavior 

The  first  critical  need  in  reviewing  the 
FTP  was  a  current  database  on  in-use 
driving  and  vehicle  soak  behavior.  The 
Agency  collaborated  with  AAMA, 
AlAM,  and  CARB  over  the  spring  and 
summer  of  1992  to  conduct  surveys  of 
in-use  driving  and  soak  behavior  in  four 
major  U.S.  cities. 

A.  In-Use  Driving  Behavior 

Instrumented  vehicle  surveys  and/or 
chase  car  studies  were  conducted  in 
Baltimore,  Maryland;  Spokane. 
Washington;  Atlanta.  Georgia;  and  Los 
Angeles.  California,  hi  May  of  1993. 
EPA  published  its  initial  conclusions 
regarding  aggressive  driving  behavior  m 
the  "Federal  Test  Procedure  Review 
Project:  Preliminary  Technical 
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Report."  '5  These  conclusions  were 
largely  based  on  the  Baltimore 
instrumented  vehicle  survey  data. 
Subsequent  analysis  has  found  the 
larger  three-city  instiiimented  vehicle 
results  to  be  consistent  with  the 
Baltimore-only  results.  The  three-city 
analysis  showed  that  nearly  13  percent 
of  vehicle  operation,  on  a  time-wrighted 
basis,  occurs  at  combinations  of  speed 
and  acceleration  that  fall  outside  the 
matrix  of  speeds  and  accelerations 
found  on  the  LA4  driving  cycle.  The 
maximum  observed  in-use  speed  was 
95.5  mph.  compared  to  the  LA4 
maximum  speed  of  56.7  mph.  and 
slightly  more  than  seven  percent  of  in- 
use  vehicle  (^ration  time  was  spent  at 
speeds  greater  than  60  mph.  Average 
speed  from  die  three-city  in-use  data 
was  25.9  mph  compared  to  19.6  mph 
over  the  LA4. 

Specific  power  is  also  useful  when 
analyzing  aggressive  driving  behavior."- 
Measures  of  power  also  indicated  that 
in-use  driving  behavior  was  more 
aggressive  dian  reflected  in  die  LA4. 
Specific  power  in  the  diree-city  sample 
ranged  up  to  723  mph^/sec  and 
averaged  47.0  mph^/sec.  The  LA4  has 
maximum  power  of  192  mph2/sec  and 
an  average  of  38.6  mph^/sec. 

The  Agency  analyzed  die  in-use 
survey  data  to  determine  how  the  above 


findings  on  speeds,  accelerations,  and 
power  measures  were  affected  by  odier 
factors,  including  vehicle  type  (car/ 
truck),  transmission  type,  vehicle 
performance  level,  time  of  day,  and  day 
of  the  week.  The  first  diree  vehicle- 
related  factors  are  reflected  in  today's 


or  so  of  typical  in-use  start  dn  vmg. 
while  it  is  substantially  over-aggressive 
when  compared  to  the  succeeding  160 
seconds.  For  initial  idles,  the  FTP 
presumes  20-second  durations  for  both 
cold  and  hot  starts,  whereas  die  in-use 
averages  fiom  EPA's  data  were  28 


r/S;Si^t^°.:°--"-v- ='="-^^^^^ 


and  findings  are  in  the  Support 
Document  to  die  Proposed  Regulations 
for  Revisions  to  the  Federal  Test 
Procedure:  Detailed  Discussion  and 
Analysis  and  die  Technical  Reports. 

The  Agency  also  examined  start 
driving  behavior  as  represented  by  die 
instrumented  vehicle  survey  data.  The 


seconds  for  hot  starts. 

The  previous  discussion  of  in-use 
speeds  and  accelerations  presents  a 
snapshot  of  driving  behavior.  Aldiough 
die  acceleration  measure,  which  looks  at 
the  change  in  speed  from  one  second  to 
the  next,  partially  characterizes  the 
transient  nature  of  driving,  other 


Agency  determined  that  die  start  drivhig    mrsures  exn^H  hTr'"^-°.     '  . 


driving  did  not  change  substantially 
following  soaks  of  different  durations, 
but  they  did  differ  torn  those  found  in 
hot  stabilized  driving.  The  results  for  in- 
use  initial  idle  time  and  start  driving  are 
.  different  than  the  representation  of 
these  elements  in  the  FTP.  The  LA4 
cycle  has  atypical  high  speeds  over  die 
first  four  minutes  of  a  vehicle  trip.  On 
the  other  hand,  the  LA4  has 
substantially  less  aggressive 
accelerations  than  die  first  80  seconds 


power.  Conceptually,  this  measure 
captures  the  change  in  the  power 
requirement  imposed  by  die  driving 
behavior. 

The  Agency  used  die  du-ee-parameter 
instrumented  vehicle  data  twm 
Baltimore,  Spokane,  and  Atlanta.' -  to 
calculate  these  microtransient  measures 
for  in-use  driving  behavior  and 
compared  die  results  to  the  LA4s 
representation.  The  measures  of  jerk  and 
change  in  power  are  shown  in  Table  2. 


Table  2.-Measures  of  Microtransient  Driving  From  Instrumented  Vehicle  Data/Sec 


Source 


lo-ose  driving  ...u.. 
LA4  '„ 


Jerfc 


Mean  of  the 

absolute 

values 

(mph/sec) 


0.47 
0.36 


Standard 
deviatioo 
(mph/sec) 


0.89 
0.63 


Change  in  power 


Mean  o(  ttte 

atjsolute 

values 

(mph2/sec) 


20.48 
14.96 


Standard 

deviation 

(mph-vsec) 


34.36 
22.96 


For  bodi  jerk  and  change  in  power,  die 
mean  of  the  absolute  values  were  used 
in  order  to  look  at  both  the  positive  and 
negative  values  (die  mean  of  die  signed 
values  of  jerk  is  always  equal  to  zero). 
The  in-use  means  were  higher  than 
diose  for  die  LA4,  indicating  larger  in- 
use  changes  in  acceleration  and  power, 
as  well  as  reflecting,  in  part,  the  LA4's 
acceleration  rate  cutoff  of  3.3  mph/sec 
and  die  maximum  speed  of  57  mph.  The 
standard  deviations  of  jerk  and  change 
in  power  are  probably  a  better  measure 
of  microtransient  behavior.  Again,  in- 
use  data  show  larger  values  for  both 


measures.  The  greater  variation  around 
the  mean  demonstrated  by  the  in-use 
data  suggests  diat  die  LA4  does  not 
adequately  represent  die  microtiansient 
nature  of  in-use  driving  behavior. 

B.  Soak  Behavior 

The  survey  data  were  also  analyzed  to 
determine  the  frequencies  at  which 
soaks  of  different  durations  occurred  in- 
usc.  The  Agency  found  diat  soaks  of  less 
than  10  minutes  and  greater  than  8 
hours  occur  with  the  highest 
frequencies  in  use.  However,  EPA  also 
found  that  a  significant  portion  of  in-use 
soaks  are  of  intermediate  duration.  For 


"  U.S.  Envirornnantal  Protection  ."Vgenc} ,  Federal 
rest  Procedure  Review  Project:  Preliminary 
Tethniotl  Report.  EPA  420-R-fl3-007.  OfHce  of  Air 
.ind  Radiation.  May  1993. 

'*Tfie  power  needed  from  an  engine  to  aio\-e  a 
vehicle  is  proportioaal  to  tioth  the  vehicle  speed 


and  the  acceleration  rate.  Neither  variable.  b>  iticlf. 
is  a  good  maasure  of  the  load  placed  on  the  engine. 
The  joint  distribution  of  speed  and  acceleration  U 
probably  the  best  measure,  but  it  must  be  examined 
m  three  dimensions,  which  ts  difficult  to  visualize 
rtnd  comprehend.  The  concept  of  spacrTu.  power 


example,  nearly  40  percent  of  all  .soaks 
in  the  Baltimore  survey  data  were 
between  10  minutes  and  2  hours.  Given 
that  the  current  FTP  employs  only  two 
soaks  (the  10-minute  hot  soak  and  the 
12-  to  36-hour  cold  soak)  to  represent 
the  range  of  soaks  in-use,  EPA  was 
concerned  that  the  current  FTP  might 
not  adequately  control  for  emissions 
following  these  intermediate-duration 
soaks. 

C.  Air  Conditioning 

A  number  of  variables  affect  the  range 
of  A/C  usage,  particularly  temperature, 
sun  load,  and  humidity,  all  of  which 

provides  a  two-dimen.«ional  measure  which  in 
roughly  equal  to  2*speed*acceleration  and  has  Ihi- 
units  of  mph-V&ec. 

"See  the  Technical  Reports  for  a  full  drscription 
<i::d  analysis  of  thU  date. 
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varj'  by  season,  time  of  day,  and 
geographic  location.  Given  that  the 
overall  goal  of  the  Act  is  to  help  bring 
localities  and  regions  into  compliance 
with  the  National  Ambient  Air  Quality 
Standards  (NAAQS).  the  Agency  chose 
to  focus  attention  on  the  contribution  of 
A/C  to  vehicle  emissions  diuing  typical 
high  ozone  situations.  Analyses  of 
ozone  exceedances  revealed  that  ozone 
exceedances  typically  occur  on  days 
with  a  mean  ambient  temperature  of  95 
"F,  30—40  percent  relative  humidity,  and 
Umited  cloud  cover. 

In  August  and  September  1994.  the 
Agency  conducted  an  instnunented 
vehicle  ^t\idy  in  Phoenix,  Arizona. 
Preliminary  analyses  of  the  survey  data 
indicate  that  the  average  A/C  usage  was 
77  percent  for  days  that  reached  a  peak 
temperature  between  90  °F  and  100  °F. 
The  A/C  compressor  was  actually 
engaged  61  percent  of  the  total  time  (see 
Technical  Reports  and  the  Support 
Document  to  the  Proposed  Regulations 
for  Revisions  to  the  Federal  Test 
Procedure:  Detailed  Discussion  and 
Analysis  for  full  analysis).  The  high  use 
of  A/C  in  ozone  exceedance  conditions 
makes  the  accurate  simulation  of  A/C 
during  the  FTP  more  important. 

D  Additional  Elements  Affecting  Engine 
Load 

A  comprehensive  evaluation  of 
additional  elements  affecting  engine 
load  would  require  surveys  of  the 
frequency  of  occurrence  of  the  elements 
in-use,  as  well  as  evaluation  of 
interactive  effects  with  driving  behavior. 
For  road  grade,  a  1980  EPA  report  "• 
indicated  that  positive  road  grades 
average  1.66  percent  nationally  and  that 
roughly  six  percent  of  national  VMT  is 
spent  on  grades  of  four  percent  or 
higher.  The  Agency  sought  to 
supplement  this  information  with 
driving  behavior  data  over  road  grade, 
gathered  during  the  chase  car  portion  of 
the  in-use  driving  surveys. 
Unfortunately,  problems  with  noise  and 
insuftlcient  resolution  on  the  measure  of 
grade  rendered  the  data  inadequate,  and 
no  ahemative  data  source  was  available. 
In  addition,  EPA  was  unable  to  conduct 
in-use  surveys  in  the  areas  of  passenger/ 
car(;o  loading  and  trailer  towing,  due  to 
the  scope  and  nature  of  the  necessary 
survey  instrument.  As  a  consequence. 
EPA  has  insufficient  data  for  use  in 
evaiuatmg  the  additional  elements 
affecting  engine  load  that  were 
originally  identified  as  areas  of  concern. 


"~  18  U.S.  Environmental  Protection  Agency. 
Passenger  Car  Fuel  Economy:  EP.^  and  Road.  EP.\» 
4bC/3-80-OIO.  Seplemlier  1180.  p.  1 19. 


VII.  Representative  Driving  Cycles 

In  order  to  evaluate  the  emission 
impacts  of  in-use  driving  and  soak 
behavior,  EPA  designed  three  driving 
cycles  that  were  representative  of  the  in- 
use  survey  results,  using  segments  of 
actual  in-use  driving  survey  data. 
Concurrently,  EPA  determined 
weighting  factors  to  reflect  the  fraction 
of  in-use  operation  represented  by  each 
cycle;  these  factors  are  used  to  properly 
weight  the  emissions  from  the  cycles 
when  doing  an  emission  assessment. 

The  Agency  developed  separate 
cycles  for  start  driving  and  aggressive 
driving.  The  Agency  chose  to  develop 
individual  cycles  rather  than  a  single 
"representative"  cycle  in  order  to 
evaluate  EPA's  areas  of  concern 
independently.  This  is  most  critical  in 
the  case  of  aggressive  driving  where 
both  capturing  the  diversity  of 
aggressive  driving  behavior  and 
representing  it  proportionally  in  a  single 
cycle  covering  all  in-use  operation 
would  lead  to  a  very  long  cycle. 

The  Start  Cycle  (STOl)  represents 
three  successive  80-second  segments  of 
in-use  driving  immediately  following 
the  initial  idle.  Testing  using  STOl 
allowed  separate  determination  of  start 
driving  emissions;  STOl  was  also  used 
to  quantify  the  emissions  effects  of 
var>'ing  soak  duration. 

The  second  cycle,  characterizing 
aggressive  driving,  was  the 
Representative  Non-LA4  Cycle  (REP05). 
This  cycle  targeted  speeds  and 
accelerations,  as  well  as  microtransient 
effects,  not  covered  by  the  current  LA4. 

To  complete  the  representation  of  in- 
use  driving  behavior  for  emission 
assessment  purposes,  a  third  cycle,  the 
Remnant  Cycle,  was  developed  to 
characterize  in-use  driving  behavior  not 
represented  by  either  the  STOl  or 
REP05. 

The  Agency  used  the  same  basic  cycle 
development  methodology  for  each  of 
the  three  representative  cycles.  A  full 
discussion  of  the  methodology  used,  the 
composition  of  each  cycle,  and  how  it 
compares  to  the  cycle  in  the  FTP  is 
found  in  the  Technical  Reports. 

It  seemed  clear  from  the  in-use  survey 
data  that  rapid  speed  fluctuations, 
including  ones  not  well  represented  on 
the  LA4,  could  be  found  in  all  types  of 
in-use  vehicle  operation.  The  Agency's 
use  of  actual  microtrips  as  the  building 
blocks  for  the  three  representative 
cycles  directly  incorporated  such 
microtransient  driving  behavior  into  all 
three  cycles. 

The  Agency  has  assumed  that  driving 
behavior  is  not  affected  significantly  by 
A/C  operation  and  that  the 
representative  driving  cycles  developed 


from  the  in-use  driving  survey  data  are 
equally  apphcable  to  testing  with  the  A/ 
C  system  on  and  off.  In  fact,  even 
though  the  Atlanta  driving  survey  was 
the  only  one  of  the  three  surveys 
conducted  during  the  summer,  that  city 
had  the  most  aggressive  driving  of  the 
three  cities.  Thus,  it  does  not  seem 
likely  that  A/C  operation  could  have  a 
significant  impact  on  driving  behavior. 
Nonetheless,  the  Agency  welcomes  data 
and  comments  on  the  relationship 
between  A/C  operation  and  driving 
behavior. 

VIII.  Emission  Inventory  Assessments 

An  assessment  of  emissions  from  four 
areas  for  potential  emission  control  was 
conducted  using  the  representative  test 
cycles  developed  from  the  survey  data. 
A  full  description  of  the  test  programs 
and  the  results  can  be  found  in  the 
Technical  Reports.  The  following 
summarizes  the  conclusions  for  each 
area  considered. 

A.  In-Use  Driving  Behavior 

The  FTP  Review's  emission 
assessment  of  in-use  driving  behavior 
was  based  on  a  vehicle  emission  test 
program  conducted  cooperatively  by 
EPA,  CARB,  AAMA,  and  AIAM  during 
1993  and  early  1994  (referred  to 
subsequently  as  the  Non-LA4  Emissions 
Test  Program). I"* 

On  the  basis  of  the  EPA  data,  the 
project  team  concluded  that  the  LA4 
under-predicts  actual  in-use  hot 
stabilized  emissions  by  0.043  g/mi 
NMHC,  2.8  g/mi  CO,  and  0.083  g/mi 
NOx  on  current  technology,  properly 
operating  vehicles.^"  These  numbers  do 
not  have  any  direct  bearing  on  the  FTP 
standards;  they  are  simply  an  estimate 
of  the  additional  amount  such  vehicles 
actually  emit  in-use,  compared  to  the 
FTP  test  results. 

Table  3  shows  the  percentage 
contribution  to  the  in-use  emission 
increase  from  the  Start  (STOl),  Remnant, 
and  aggressive  (REP05)  driving  cycles, 
weighted  by  their  respective  proportion 
of  in-use  driving.  As  expected,  the 
aggressive  driving  of  REP05  contributed 
significantly  to  the  difference.  Mure 
surprisingly,  however,  significant 
contributions  to  the  increase  also  came 
from  the  Start  and  Remnant  Cycles, 
particularly  for  NMHC  and  NOx. 


'■'EPA's  assessment  was  limited  to  EP.^s  ond 
.^AMA/AIAM  data.  Due  to  differences  in  testing 
hardware.  CARfl's  emission  results  were  not 
directly  comparable. 

^These  estimates  are  only  for  the  emission 
under-prediction  related  to  driving  behavior.  Other 
factors  such  as  soak  are  addressed  in  the  sections 
to  follow. 
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Table  3.— Contributions  to  the  In- 
Use  G/MI  Increase  by  Three 
Types  of  Driving 


Driving 

NMHC 

CO 

NOx 

All  (In-Use 
In- 

0.043 g/mt 

2.784  g/ 
mi. 

o.oa'^g^ 

mi. 

crease). 

Start  

30.2% 

17.1%  .. 

23.0%. 

Remnant  . 

33.8% 

25.0%  .. 

45.6%. 

Aggres- 

36.0%  

57.8%  .. 

31.4%. 

sive. 

The  AAMA/ AIAM  portion  of  the 
program  was  conducted  in  late  1993  and 
early  1994.  This  26-vehicle.  8- 
manufacturer  program  included  hot 
stabilized  testing  with  REP05,  the  505, 
and  the  866,  but  none  with  the  Remnant 
or  Start  Cycles;  thus,  a  complete 
assessment  of  in-use  hot  stabilized 
driving  could  not  be  conducted  with  the 
manufacturers'  data.  Nevertheless, 
comparisons  were  made  between  the 
EPA  and  manufacturer  program  results 
for  REP05  as  well  as  the  difference 
between  REP05  emissions  and  hot 
stabilized  LA4  emissions.  In  looking  at 
the  emission  difference  between  REP05 
and  hot  LA4.  the  LDV  and  light  light- 
duty  truck  (LLDT)  average  for  the  EPA 
tested  vehicles  was  0.04  g/mi  while  it 
was  0.06  g/mi  for  the  vehicles  tested  by 
the  manufacturers.  The  CO  emissions 
tracked  better.  %vith  the  REP05  and  hot 
I.A4  difference  of  5.71  g/mi  for  EPA  and 
5.32  g/mi  for  the  manufacturer  tests. 
The  manufacturer  testing  showed  a 
much  larger  NOx  differential.  The  NOx 
difference  between  REP05  and  hot  LA4 
was  0.25  g/mi  for  the  manufacturers* 
testing  while  only  0.09  g/mi  for  EPA 
testing  The  NMHC  and  CO  differences 
are  primarily  among  the  LLDTs  while 
the  NOx  difference  was  found  in  LDVs 
and  LLDTs.  The  Agency  did  not  test  any 
heavy  light-duty  trucks  (HLDTs); 
however,  the  manufacturers*  results 
showed  these  vehicles  as  having  the 
largest  grams  per  mile  increases  from 
hot  LA4  to  REP05.  This  comparison 
suggests  that  EPA's  emission  assessment 
should  provide  a  reasonable,  if  not 
conservative,  estimate  of  in-use 
emissions.         1 

B.  Intermediatn  Soaks 

The  Agency  conducted  the 
assessment  of  in-use  emissions 
following  intermediate  soaks  using  data 
from  EPA's  Soak/Start  Test  Program, 
conducted  in  two  phases  between  July 
1993  and  June  1994.  The  testing 
represented  the  soaks  observed  in  the 
driving  survey  data.  The  primary  cycles 
used  to  measure  post-soak  emission 
levels  for  the  emission  assessment  were 


variations  of  EPA's  representative  Start 
Cycle  (STOl). 

Post-soak  emissions  in  the  Soak/Start 
Test  Program,  measured  over  the  STOl 
cycle,  increased  steadily  and  sharply  as 
soak  duration  was  incremented  between 
10  minutes  and  60  minutes.  The  average 
STOl  emissions  for  all  vehicles  tested 
for  NMHC,  CO.  and  NOx  were  higher 
following  the  60-minute  soak  than  they 
were  for  the  10-minute  soak  by  factors 
of  seven,  two,  and  four,  respectively 
The  increases  were  significant  in 
absolute  terms  as  well;  for  example,  the 
average  NMHC  emissions  on  three  Tier 
1  vehicles  went  from  about  0.05  g/mi 
following  the  10-minute  soak  to  over 
0.50  g/mi  following  the  60-minute  soak. 
The  rate  of  increase  moderated  with 
soaks  longer  than  60  minutes,  such  that 
emissions  of  all  constituents  following  a 
2-hour  soak  were  within  50  percent  of 
cold  soak  levels.  The  subset  of  Tier  1 
vehicles  in  the  EPA  program  showed 
similar  percentage  increases  as  a 
function  of  soak  duration  relative  to  the 
Tier  0  vehicles,  although  the  average 
emission  levels  of  these  vehicles  were 
lower  than  the  Tier  0  vehicles. 

C.  In-Use  Air  Conditioner  Operation 

The  Agency  conducted  three  test 
programs  and  participated  cooperatively 
with  /UAM  and  AAMA  in  an  additional 
test  program  during  late  1993  and  early 
1994  with  the  purpose  of  assessing  in- 
use  emissions  due  to  A/C  operation. 
Detailed  descriptions  of  all  of  these 
programs  and  the  results  are  contained 
in  the  Support  Document  to  the 
Proposed  Regulations  for  Revisions  to 
the  Federal  Test  Procedure:  Detailed 
Discussion  and  Analysis. 

The  first  test  program  compared 
emissions  during  the  current  FTP  A/C 
simulation  to  emissions  obtained  with 
the  A/C  actually  operating  and 
confirmed  that  the  current  A/C 
simulation  method  significantly  under- 
represents  the  actual  load  of  the  A/C  on 
the  engine.2' 

The  secoiid  test  program  went  beyond 
the  current  FTP  by  testing  A/C  impacts 
over  the  three  representative  cycles 
{REP05.  STOl.  Remnant)  as  well  as  over 
the  LA4.  As  in  the  first  program,  results 
from  this  testing  demonstrated  an 
overall  increase  in  actual  emissions 
with  the  A/C  operating.  In  particular, 
the  magnitude  of  the  NOx  increase  in 
both  programs  was  much  larger  than 
expected  and  caused  the  Agency  to 
focus  further  research  and  analysis  on 


"  In  fact,  the  Agency  believes  that  tlie  effect  on 
emission  values  of  the  additional  ten  percent 
dynamometer  road  load  horsepower  is  negligible 
end  unobservable  within  the  range  of  current  lest- 
to-test  variability 


the  effects  of  A/C  operation  on  NOx 
emissions. 

The  third  test  program  was  very- 
similar  to  the  second  but  was  designed 
to  collect  second-by-second  emissions 
and  vehicle  operating  data.  Analysis  of 
these  data  indicated  that  the  significant 
A/C-related  emission  impacts  were 
occurring  during  idles  and 
accelerations:  on  the  LA4,  STOl.  and 
Remnant  cycles  the  combination  of  idles 
and  accelerations  accounted  for  more 
tlian  80  percent  of  the  total  observed 
NOx  increase.  As  was  the  case  in  the 
previous  program,  the  overall  increases 
in  NOx  were  heavily  weighted  towards 
the  moderate  and  lower  speed  driving  of 
the  STOl,  Remnant,  and  LA4  cycles, 
although  some  increases  were  seen  on 
the  REP05  cycle. 

A  detriment  of  these  test  programs  is 
that  they  did  not  adequately  or  fully 
represent  the  actual  conditions  under 
which  A/C  systems  are  likely  to  be 
operated.  To  test  vehicles  urider  an 
accurate  simulation  of  environmental 
conditions  and  vehicle  speed,  an 
emission  testing  program  (referred  to  as 
the  AC  Rochester  lACR)  test  program) 
was  conducted  by  vehicle 
manufacturers  in  a  sophisticated 
environmental  test  facility."  The 
Agency  and  manufacturers 
cooperatively  defined  for  the  testing  a 
set  of  environmental  and  meteorological 
parameters  to  represent  a  typjcal  ozone 
nonattainment  day. 

EighJ  vehicles  certified  to  the  EPA's 
Tier  1  emission  standards  with  HFC- 
134a  A/C  refiigerant  systems  were 
tested  in  the  program.  Once  again,  the 
effects  of  A/C  operation  were  most 
pronounced  on  the  moderate-to-lower 
speed  cycles.  On  a  hot.  stabilized  LA4, 
the  average  increases  were  0.011  g/mi 
for  NMHC,  0.3  g/mi  for  CO,  and  0.205 
g/mi  for  NOx.  The  increases  observed 
on  the  REP05  cycle  were  smaller  than 
on  the  LA4,  but  still  noteworthy  due  to 
the  performance  of  several  of  the 
vehicles,  causing  the  Agency  some 
concern  about  the  impact  of  A/C 
operation  during  aggressive  driving 
behavior.  Fuel  economy  decreased  by . 
about  13  percent  on  the  REP05  with  the 
A/C  operating,  substantially  less  than 
the  20  percent  reduction  on  the  LA4. 
further  indicating  that  the  A/C  load  as 
a  proportion  of  total  load  tends  to 
diminish  as  speeds  and  accelerations 
increase. 


-'This  program  was  developed  as  a  cooperative 
effort  between  EPA  and  manufacturers  with  funding 
from  manufacturers. 
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D.  Additional  Elements  Contributing  to 
Engine  Load 

As  part  of  the  Non-LA4  Emission  Test 
Program,  EPA  conducted  an  evaluation 
of  emission  impacts  from  road  grade  by 
simulating  a  two  percent  grade  through 
increased  inertia  weight  at  the 
dynamometer  during  testing  of  three 
vehicles  over  the  three  representative 
cycles.  The  road  grade  effect,  weighted 
by  the  percentages  of  the  driving  types 
in-use,  showed  a  consistent  HC  increase 
of  0.04  g/mile,  a  highly  variable  CO 
increase  averaging  3.2  g/mile,  and  a 
NOx  increase  (due  largely  to  one 
vehicle)  of  0.19  g/mi.  Due  to  the  absence 
of  comprehensive  in-use  survey 
information,  EPA  did  not  calculate 
adjustments  to  these  numbers  to  reflect 
in-use  frequency  of  grade  or 
modifications  to  driving  behavior  over 
grades. 

IX.  Cause  and  Control  of  Emissions 

Three  candidate  areas  for  emission 
control  are  aggressive  driving  behavior, 
intermediate  soak  periods,  and  A/C 
operation.  Microtransient  driving 
behavior  carries  over  and  is  addressed 
withing  these  candidate  areas.  The 
following  discusses  each  of  these  areas, 
the  causes  of  emission,  and  potential 
strategies  for  controlling  the  emission. 

A.  Aggressive  Driving  Emissions 

Both  agencies  and  the  vehicle 
manufacturers  anticipated  that  a 
primary  cause  of  higher  emissions 
during  aggressive  operation  would  be 
"commanded  enrichment,"  which  is 
done  by  programming  the  vehicle's 
computer  to  change  the  air/fuel  ratio  to 
the  rich  side  (more  fuel  for  the  same  air) 
of  stoichiometric  operation,  typically  in 
response  to  high  loads  on  the  engine. 
Aggressive  driving,  positive  road  grade, 
increased  vehicle  loading,  and  air 
conditioning  operation  all  generate 
increased  load  on  the  engine.  Further, 
the  effect  of  these  factors  are 
ciunulative.  Manufacturers  currently 
employ  commanded  enrichment  in 
essentially  all  applications  when  high 
load  at  the  engine  (regardless  of  the 
source)  is  detected,  both  to  provide 
increased  power  and  to  cool  the  engine 
or  catalyst. 

Using  data  from  EPA's  Non-LA4  Test 
Program,  supplemented  by  AAMA/ 
AIAM  data  ,2-^  the  Agency  concluded 
elevated  HC  and  CO  emissions  during 


"  AAMA/AIAM  spotlighted  commanded 
enrichment  by  retesting  a  portion  of  the  vehicles  in 
their  test  program  in  a  stoichiometric  conflguration, 
as  well  as  in  the  "production"  configuration  and 
provided  second-by-second  data  acquisition 
capability  for  emissions  and  a  variety  of  engine  and 
emission  control  parameters,  allowing  flne  scrutiny 
of  individual  driving  events. 


aggressive  driving  are  due  primarily  to 
enrichment,  both  commanded  and 
transient.  High  NOx  emissions  during 
aggressive  driving,  EPA  believes,  are 
due  both  to  an  increase  in  engine  out 
NOx  (from  higher  temperatures)  and  to 
relatively  poor  catalytic  conversion. 
Poor  catalytic  conversion  is  due  to  lean 
events  resulting  from  erratic  A/F  control 
and  to  an  A/F  control  strategy  which  is 
not  biased  rich.  The  Agency  also 
recognizes  that  catalyst  breakthrough  is 
a  potential  contributor  to  CO  and  NOx 
emissions  during  aggressive  driving. 

The  Agency  considered  five  strategies 
that  manufacturers  might  employ  for 
addressing  the  causes  of  high  emissions 
from  aggressive  driving:  improved 
control  of  the  A/F  ratio  (fuel  control) 
through  calibration;  improved  fuel 
control  by  upgrading  fuel  injection 
systems  to  sequential  firing:  upgrading 
to  electronic  throttle  control; 
improvements  to  catalyst  design;  and 
reapplication  or  refinement  of 
conventional  NOx  emission  control 
systems.  These  strategies  are  discussed 
in  detail  in  the  Technical  Reports. 

Of  these  strategies,  the  various 
recalibration  options  appeared  to  be  the 
least  costly,  because  each  of  the 
remaining  strategies  involved  per- 
vehicle  hardware  modifications.  In 
addition,  data  from  the  Non-LA4  test 
program  indicated  that  recalibrations 
would  probably  control  the  vast 
majority  of  aggressive  driving  emissions. 

B.  Intermediate  Soak  Periods 

The  Agency  examined  the  causes  of 
post-soeik  emissions  using  data  from  the 
EPA  Soak/Start  Test  Program  and  a 
preliminary  program  called  the  Albany 
Cooldown  Study  that  gathered  real- 
world  engine  and  catalyst  cooldown 
profiles.  The  data  from  these  programs 
indicated  that  increased  emissions 
following  intermediate  soaks  arise  in 
three  ways: 

•  Rapid  catalyst  cooldown  following 
keyoff, 

•  Slow  catalyst  thermal  recovery 
following  a  restart,  and 

•  Manufacturer  calibration  strategies 
in  response  to  the  startup  condition. 

The  Agency  data  indicate  the  catalyst 
cools  to  below  the  temperature  needed 
to  sustain  significant  catalytic  activity 
("light-off  temperature)  within  20-30 
minutes  of  vehicle  sbutoff,  while  the 
engine  is  still  near  its  normal  operating 
temperature.  Data  also  indicated  a 
significant  delay  in  achieving  light-off 
temperature  upon  restart,  apparently 
due  to  the  cool  initial  temperature  of  the 
engine-out  exhaust.  Because  tailpipe 
emissions  increase  dramatically  when 
the  catalyst  is  below  light-off 
temperatures,  the  relatively  long  delay 


in  achieving  light-off  results  in 
disproportionately  high  emission 
increases  over  intermediate  soaks. 

The  current  FTP  provides  no 
incentive  for  manufacturers  to  retard  the 
rapid  cooldown  of  the  catalyst  during 
intermediate  soaks.  In  addition,  testing 
found  differences  in  engine-out 
emissions  determined  by  the 
manufacturer's  calibration  strategy  upon 
restart.  Following  intermediate-duration 
soaks,  one  vehicle  had  a  lean  calibration 
strategy  which  increased  NOx 
emissions.  Here  again,  the  test  results 
indicate  that  significant  emissions  may 
be  occurring  in-use  because  of  a  lack  of 
incentive  for  manufacturers  to  optimize 
startup  calibrations  following 
intermediate  soaks. 

In  general,  strategies  for  reducing 
post-intermediate  soak  emissions  are 
catalyst-based  and  either  focus  on  the 
retarding  of  catalyst  cooldown  through 
insulation  after  the  vehicle  is  shut  off  or 
the  enhancement  of  catalyst  light-off 
upon  restart. 

Of  the  potential  approaches 
considered  for  control  of  intermediate 
soaks,  EPA  is  focusing  on  catalyst 
insulation  as  the  primary  control 
strategy.  Use  of  insulation  results  in 
greater  emission  reductions  over 
intermediate  soaks  than  strategies  which 
focus  on  improving  catalyst  light-off 
through  conventional  means  and 
provides  more  cost-effective  emission 
benefits  than  advanced  cold  start 
approaches.  Although  intermediate  soak 
emissions  will  likely  be  reduced  to 
some  extent  due  to  directional 
improvements  in  cold  start 
performance,  EPA  believes  that  on  Tier 
1  vehicles  intermediate  soak  emissions 
will  continue  to  be  relatively  significant 
because  the  primary  cause  of 
intermediate  soak  emissions — rapid 
cooling  of  the  catalyst— will  remain 
unaddressed.  Because  insulation 
directly  addresses  catalyst  cooldown, 
EPA  anticipates  that  this  approach  will 
incur  significant  emission  reductions 
over  intermediate  soaks  on  Tier  1 
vehicles,  including  those  which  will 
incidentally  reduce  intermediate  soak 
emissions  through  improved  cold  start 
performance. 

C.  Air  Conditioner  Operation 

The  Agency  focused  on  the  NOx 
impacts  from  A/C  use  because  of  the 
large  observed  increases.  The  increases 
in  tailpipe  NOx  with  the  A/C  operating 
seen  in  die  ACR  Test  Program  could 
clearly  be  linked  to  large  increases 
observed  in  engine  out  NOx,  which  are 
probably  caused  primarily  by  higher 
combustion  temperatures  due  to  the 
additional  load  of  the  A/C  system. 
Tailpipe  NOx  can  be  improved  by 
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increasing  NOx  convfersion  efficiency  in 
the  catalyst  or  decreasing  engine  out 
NOx.  Control  strategies  include 
improving  control  of  the  A/F  ratio, 
eliminating  the  lean-on-cruise 
calibration  strategy,  adjusting  spark 
timing,  adding  or  enhancing  EGR 
systems  strategic  cycling  of  the  A/C 
compressor,  and  improving  catalysts  to 
enhance  NOx  conversion  efficiency. 

The  testing  at  ACR  confirmed  that  HC 
and  CO  were  also  impacted  by  A/C 
operation.  The  Agency  believes  that 
these  HC  and  CO  increases  are  related 
to  the  increased  load  on  the  engine 
triggering  additional  periods  of 
commanded  enrichment  when  the  A/C 
is  on.  The  Agency  believes  that  the 
control  strategies  for  HC  and  CO 
discussed  in  "IX.A.  Aggressive  Driving 
Emissions"  will  ehminate  HC  and  CO 
emissions  increases  due  to  A/C 
operation  as  well  as  during  aggressive 
driving. 

X.  Options  Considered  and  Information 
Needed 

The  following  outlines  the  options 
which  EPA  has  considered  in 
developing  today's  proposal  and  issues 
on  which  more  information  is  needed. 
As  has  been  indicated,  EPA  and  other 
stakeholders  conducted  extensive 
research  and  examined  many  options. 
While  today's  proposal  selects  the 
approach  EPA  felt  would  provide  the 
most  emission  benefits  feasible,  in 
developing  the  final  rule  EPA  will 
reconsider  each  of  the  options  in  terms 
of  new  research  and  data  submitted.  The 
Agency  welcomes  comments  and 
additional  data  on  these  and  any  other 
points.  A  full  discussion  of  these  issues 
and  a  detailed  analysis  of  each  option  is 
found  in  the  Support  Document  to  the 
Proposed  Regulations  for  Revisions  to 
the  Federal  Test  Procedure:  Detailed 
Discussion  and  Analysis. 

A.  Affecting  Aggressive  Driving  Cycle 

The  Agency  evaluated  three  basic 
options  for  establishing  standards  and 
vehicle  testing  aimed  at  controlling 
emissions  fitim  aggressive  driving.  Two 
options  were  based  on  emission 
performance  standards  with  compliance 
measured  using  a  test  cycle,  and  one 
option  was  based  on  a  performance 
standard  using  the  A/F  ratio  with  a 
related  test  procedure. 

The  Agency  was  guided  by  seven 
criteria  in  evaluating  the  options.  First. 
EPA  sought  an  option  that  would  lead 
to  control  of  emissions  over  the  broad 
range  of  aggressive  driving  behavior 
found  in  the  in-use  driving  survey  data. 
Second,  due  to  the  non-linear  nature  of 
HC  and  CO  emission  increase  during 
enrichment,  a  high  priority  was  to 


ensure  sufficient  content  bom  the 
highest-emission  operating  modes  to 
prompt  manufacturers  to  employ 
appropriate  control  strategies,  including 
curtailing  commanded  enrichment. 
Third,  the  Agency  sought  consensus 
with  CARE,  to  avoid  duplicate  or 
incompatible  test  requirements.  Fourth, 
EPA  sought  to  reasonably  account  for 
technical  concerns  raised  by  vehicle 
manufacturers,  particularly 
manufacturer  comment  on  the  necessity 
of  some  commanded  enrichment  events 
to  avoid  elevated  catalyst  temperature 
levels  from  in-use  operation  leading  to 
catalyst  deterioration.^*  Fifth,  EPA 
sought  to  pursue  cost  saving  elements 
like  reduction  in  test  time  where 
practical.  Sixth,  the  Agency  sought 
practical  control  of  microtransient 
behavior,  a  candidate  area  of  control 
that  spans  all  driving.  Finally.  EPA 
favored  strategies  to  control  aggressive 
driving  emissions  that  would  also 
address  the  potentially  significant  (but 
unquantified)  emissions  fi^m  other 
engine  load  factors  like  road  grade. 

A  full  analysis  of  each  option,  how  it 
was  evaluated,  how  the  level  of 
emission  control  was  determined,  and 
the  feasibility  of  the  approach  is  in  the 
Support  Document  to  the  Proposed 
Regulations  for  Revisions  to  the  Federal 
Test  Procedure:  Detailed  Discussion  and 
Analysis  and  Technical  Reports  and 
comment  on  the  analysis  is  welcome. 
Comment  is  specifically  solicited  on  the 
following  items: 

•  Comment  is  requested  on  the  need 
to  allow  some  commanded  enrichment 
events  during  the  US06  Cycle  to  avoid 
elevated  catalyst  temperature  levels 
from  in-use  operation  leading  to  catalyst 
deterioration. 

•  The  Agency  is  proposing  that  US06 
HC  and  NMHC  emissions  be  controlled 
to  the  same  gram-per-mile  emission 
levels  currently  achieved  on  the  second 
bag  of  the  FTP.  US06  CO  and  NOx 
emissions  are  proposed  to  be  controlled 
to  overall  FTP  emission  levels.  These 
proposals  are  based  upon  the  Agency's 
analyses  of  the  potential  control 
technology  and  their  related  costs  and 
emission  reductions,  which  are 
described  in  detail  in  the  Technical 
Reports.  Comments  and  additional  data 
addressing  these  proposed  levels  of 
control  are  solicited.  Additional 
information  and  data  are  also  requested 
about  the  potential  tradeoffs  between 
NOx  and  CO  control  during  aggressive 
driving,  and  on  the  impact  such 


"The  relationship  between  curtailing 
commanded  enrichment  and  catalyst  deterioration 
is  addressed  in  the  discussion  of  feasibility  in  the 
Technical  Report 


tradeofis  could  have  on  the  appropriate 
level  of  CO  control. 

•  Although  concern  has  been 
expressed  that  removal  of  commanded 
enrichment  could  impose  a  2  percent  to 
10  percent  power  penalty.  EPA  believes 
power  enrichment  would  not  be 
precluded  outright  by  this  proposal,  but 
rather  curtailed  only  within  the 
durations  and  speed-acceleration 
combinations  found  in  the  US06  cycle. 
Thus,  the  Agency  has  concluded  on  the 
basis  of  available  data  that  compliance 
writh  the  US06  standard  should  have  a 
negligible  effect  on  vehicle  performance. 
Additional  data  on  the  effect  on  vehicle 
performance  under  this  proposal  is 
requested. 

•  The  Agency  has  proposed 
adjustments  to  the  US06  for  all  HLDTs 
and  some  LDVs  and  LDTs.  These 
include  a  change  in  determing  inertia 
weight  for  HLDTs,  dynamic  load 
adjustment  for  low-performance 
vehicles,  and  demonstration  of 
stoichiometric  control  for  wide-open 
throttle  events  for  high-performance 
vehicles.  Comments  and  data  are 
solicited  on  the  appropriateness  of  these 
adjustments  and  of  the  weight-to-power 
cutpoints.  Of  special  concern  is  the 
possible  unfair  advantage  the  proposed 
high  performance  cut-off  may  provide  to 
vehicles  in  the  18-21  W/P  range. 

•  The  Agency  has  proposed  a  VV/P- 
based  measure  for  the  performance 
cutoffs  after  also  considering  the 
alternative  performance  criteria  based 
on  a  vehicle's  acceleration  time  from 
zero  to  60  mph.  The  Agency  rejected  the 
zero  to  60  time  approach  on  the  basis  of 
practical  problems  related  to 
establishing  appropriate  cutoff  points 
and  a  standardized  procedure  for 
determining  zero  to  60  times.  The 
Agency  solicits  comments  on  the 
proposed  method  for  making  vehicle 
performance  adjustments,  as  well  as 
input  on  alternatives,  including  the  one 
discussed  above. 

B.  Affecting  Start  Driving  Cycle  and 
Intermediate  Soak 

The  compliance  program  approach 
evaluated  for  intermediate  soaks  and 
start  driving  was  an  emission 
performance  standard  applied  to  the 
results  of  testing  over  an  emission 
control  cycle  following  a  soak  period  of 
intermediate  duration.  As  with  control 
program  approaches  for  aggressive 
driving  emissions,  EPA  believes  that  an 
emission  performance  standard 
provides  the  most  direct  method  of 
controlling  the  emissions  arising  during 
the  particular  t>'pe  of  vehicle  operation. 
Given  the  particular  causes  of  high 
emissions  in  this  case,  use  of  design 
standards  or  system  performance 
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standards  would  be  particularly 
complex  and  restrictive  of  the 
manufacturers'  options. 

The  Agency  developed  a  new  Start 
Control  Cycle  (SCOl)  to  be  used  for 
controlling  emissions  following 
intermediate  soaks.  Initial  idles  and 
start  driving  are  addressed  in  SCOl  by 
incorporating  the  EPA  Start  Cycle 
(STOl)  in  its  entirety.  The  balance  of 
SCOl  is  composed  of  two  microtrips  of 
moderate  driving,  selected  from  the  in- 
use  survey  database  in  order  to  bring  the 
total  distance  of  the  new  control  cycle 
up  to  match  the  3.6-mile  distance  of  the 
505  Cycle;  the  resulting  cycle  is  568 
seconds  long.^^.  2* 

A  full  analysis  of  the  approaches  and 
issues  considered,  how  each  was 
evaluated,  how  the  level  of  emission 
control  was  determined,  and  the 
feasibility  of  the  proposed  approach  is 
in  the  Support  Document  to  the 
Proposed  Regulations  for  Revisions  to 
the  Federal  Test  Procedure:  Detailed 
Discussion  and  Analysis  and  Technical 
Reports  and  comment  on  the  analysis  is 
welcome.  Comment  is  specifically 
solicited  on  the  following  items: 

•  The  Agency  believes  that 
manufactiuers  should  be  able  to  control 
emissions  on  the  SCOl  cycle  followring 
a  soak  of  from  10-  to  60-minute8  to  the 
same  gram-per-mile  emission  levels 
currently  achieved  on  the  third  bag  of 
the  FTP.  Comment  on  the 
appropriateness  of  this  level  of  standard 
and  method  for  determining  compliance 
is  requested. 

•  The  Agency  believes  that  internal 
catalyst  insulation  does  not  pose  a 
temperature-based  feasibility  problem 
for  underbody  catalysts.^'  However, 
EPA  had  insufficient  data  to  reach  a 
firm  view  on  this  issue  for  the  small 
number  of  Tier  1  vehicles  which  might 
need  to  insulate  close-coupled  catalysts. 
Thus,  EPA  solicits  comments  or  data  on 
the  temperature-based  feasibility  of 
insulation  for  close-coupled  catalysts. 

•  The  Agency  believes  that 
application  of  catalyst  insulation  as  a 
strategy  for  control  of  emissions 
following  intermediate  soaks  is  feasible. 


^The  severity  of  one  SCOl  acceleration  was 
artiflcially  modified  to  be  less  severe  than  in  the 
original  microtrip.  This  preserved  the  design 
objectives  of  matching  the  505  trip  distance  and 
reflecting  moderate,  rather  than  aggressive  driving. 
The  representative  level  of  microtransient  behavior 
in  the  cycle  was  unaffected  by  this  change. 

"Analysis  of  the  two  microtrips  used  to  complete 
SCOl  show*  higher  power  levels  than  the 
comparable  portion  of  the  505.  The  Agency  plans 
to  replace  these  microtrips  with  thos«  which  match 
power  levels  of  the  505  more  closely.  The 
completed  cycle,  known  as  SC02,  will  replace  SCOl 
and  serve  the  same  purpose. 

^  Per  vehicles  with  both  under-body  and  close- 
coupled  catalysts,  EPA  anticipate*  that  only  the 
underfloor  catalyst  would  need  to  be  insulated. 


Data  and  comments  are  solicited  on  the 
feasibility  of  catalyst  insulation  and  its 
impact  on  catalyst  operation  and 
durability. 

•  Comments  are  solicited  on 
strategies  to  mitigate  temperature 
increases  in  the  catalyst  brought  about 
by  insulation  (such  as  moving  the 
catalyst  further  downstream  and 
subsequently  conserving  exhaust  heat 
ahead  of  the  catalyst  to  not  impair  cold 
start  performance,  or  switching  to  more 
temperature-resistant  noble  metals  like 
palladiiun),  as  well  as  spinoff  effects  of 
such  strategies. 

•  The  Agency  believes  it  is  necessary 
to  move  forward  with  an  intermediate 
soak  standard  either  if  a  significant 
proportion  of  vehicles  are  certified  to 
Tier  1  standards  for  a  significant  time 
period  following  implementation  or  if  it 
is  cost  effective  and  feasible  lo  pursue 
control  over  intermediate  soaks  on 
vehicles  certified  to  the  lower  standards. 
The  Agency  requests  comment  on  the 
issues  of  cost-effectiveness  and 
feasibility  of  an  intermediate  soak 
requirement  on  vehicles  certified  to 
lower  emission  standards. 

•  Criteria  are  being  considered  to 
permit  manufact\irers  to  forego  the  data 
submittal  requirement  for  SCOl  testing 
following  a  60-minute  soak  on  an  engine 
family  basis,  allowing  manufacturers  to 
reduce  the  SFTP  soak  duration  to  10 
minutes.  Under  this  option, 
manufacturers  would  be  allowed  to 
submit  a  technical  justification 
demonstrating  that  an  engine  family 
would  clearly  pass  the  intermediate 
soak  requirement.  The  Agency  solicits 
comment  on  this  option  and  potential 
criteria  for  granting  such  a  waiver. 

C.  Affecting  Air  Conditioner  Operation 

The  Agency  analyzed  several  possible 
approaches  to  compUance  testing 
designed  to  control  emissions  due  to 
A/C  operation.  These  options  hinged  on 
determination  of  two  important 
elements — the  choice  of  a  control  cycle 
and  the  choice  of  a  methodology  for 
simulating  A/C  operation  over  that 
cycle.  The  Agency  pursued  a  control 
program  for  A/C-on  emissions  that 
utilized  an  emission  performance 
standard  rather  than  other  control 
options. 

A  full  analysis  of  each  option 
considered,  how  it  was  evaluated,  how 
the  level  of  emission  control  was 
determined,  and  the  feasibility  of  the 
approach  is  in  the  Support  Document  to 
the  Proposed  Regulations  for  Revisions 
to  the  Federal  Test  Procedure:  Detailed 
Discussion  and  Analysis  and  Technical 
Reports  and  comment  on  the  analysis  is 
welcome.  Comment  is  specifically 
solicited  on  the  following  items: 


•  The  control  cycle  for  A/C-related 
emissions  being  proposed  is  the  866 
plus  SCOl.  While  the  Agency  believes 
these  are  the  best  cycles  for  A/C  control, 
comments  are  solicited  on  the 
possibility  of  substituting  the  505 
component  of  the  LA4  for  SCOl. 
Comments  are  also  solicited  on  whether 
full  A/C  simulation  should  be  added  to 
the  US06  cycle. 

•  A  cold  start  test  is  not  included  in 
today's  proposal,  but  the  Agency  does 
believe  that  it  may  be  appropriate  to 
return  to  this  issue  with  respect  to 
future  technologies  and  future  test 
procedures  and  emission  standards.  The 
Agency  specifically  solicits  comments 
on  this  issue. 

•  Independent  from  determining  the 
appropriate  control  cycles  for  testing, 
the  Agency  evaluated  three  principle 
options  for  simulating  A/C  operation  on 
a  given  test  cycle.^  The  Agency 
requests  comment  on  the  potential 
applicability  of  each  option  and  the 
various  methods  of  implementing  each 
option,  whether  any  specific  method 
should  be  retained  as  an  option  in  the 
final  rule  to  allow  for  its  future 
development  and  use  by  petitioning  for 
Agency  approval.  The  "Nissan-II" 
approach  is  currently  being  evaluated 
by  a  consortium  of  auto  manufacturers 
and  the  Agency  expects  to  review  and 
evaluate  the  data  as  soon  as  it  becomes 
available.  The  Agency  specifically 
requests  comments  and  data  that  would 
allow  a  better  evaluation  of  this 
approach  and  its  viability,  as  well  as 
suggested  improvements  that  would 
alleviate  the  Agency's  concerns,  as 
detailed  in  the  Support  Document  to  the 
Proposed  Regulations  for  Revisions  to 
the  Federal  Test  Procedure:  Detailed 
Discussion  and  Analysis. 

•  The  Agency  has  estimated  that 
vehicles  can  maintain  existing  NMHC 
and  CO  emission  levels  with  the  A/C 
turned  on.  For  NOx.  the  Agency 
believes  that  25  percent  of  the  NOx 
increase  with  the  A/C  engaed  is  likely 
to  be  imavoidable  without  increasing 
the  stringency  of  the  current  NOx 
standard,  but  is  proposing  to  control  the 
other  75  percent.  The  Agency  requests 
comments  on  the  feasibility  of  this 
proposed  level  of  control  and  the 
technology  implications  of  controlling 
to  this  level. 
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"  The  three  options — bench  testing, 
dynamometer  simulation,  and  running  test  with  A/ 
C  on — are  discussed  in  more  detail  in  the  Sup[)ort 
Document  to  the  Proposed  Regulations  for 
Revisions  to  the  Federal  Test  Procedure:  Detailed 
Discussion  and  Analysis  and  the  Final  Technical 
Report  on  Air  Conditioning  for  the  Federal  Test 
Procedure  Revisions  Notice  of  Proposed 
Rulemaking  U.  S.  Environmental  Protection 
Agency. 


D.  Affecting  Whole  Proposal 

The  Agency  evaluated  four  different 
options  to  translate  the  proposed  level 
of  emission  control  for  US06, 
intermediate  soak,  and  A/C  into 
compliance  procedures  and  appropriate 
emission  standards.  The  first  option 
would  set  stand-alone  standards  for 
each  control  area.  Compliance 
procedures  and  standards  would  be 
established  individually  for  aggressive 
and  microtransient  driving  behavior.  A/ 
C.  and  intermediate  soaks.  The  second 
option  would  combine  the  three  non- 
FTP  areas  of  control  into  a  single 
standard.  The  third  option  would 
establish  a  composite  standard  based  on 
results  drawn  from  both  the  SFTP  and 
the  FTP.  While  the  basic  concept  is 
similar  to  the  second  option,  the 
approach  is  specifically  structured  to 
directly  implement  the  proposed  level 
of  control  for  each  area  using  bag 
weights  and  to  preserve  the  existing  FTP 
compliance  margins.  The  fourth  option 
considered  by  EPA  would  replace  the 
current  FTP  with  an  entirely  new  FTP 
that  reflects,  as  accurately  as  possible, 
actual  driving  behavior. 

A  full  analysis  of  each  option,  how  it 
was  evaluated,  and  the  feasibility  of 
each  approach  is  in  the  Support 
Document  to  the  Proposed  Regulations 
for  Revisions  to  the  Federal  Test 
Procedure:  Detailed  Discussion  and 
Analysis.  Comment  on  the  analysis  is 
welcome.  Comments  are  specifically 
solicited  on  the  following  issues  which 
relate  to  all  cycles  in  the  SFTP  or 
changes  to  the  FTP. 

•  Use  of  a  composite  non-FTP 
emission  standard  was  chosen  as  the 
central  apprpach  chosen  instead  of 
using  individual  stand-alone  standards, 
a  single  combined  stand-alone  standard, 
a  replacement  FTP.  or  some  other 
option  not  considered.  Stand-alone 
standards  or  a  single  combined  stand- 
alone standard  were  not  chosen 
primarily  because  of  the  lack  of  data  to 
uetermine  appropriate  compliance 
margins  and  the  difficulty  in 
determining  a  single  emission  level 
given  the  disparity  in  emission  levels 
from  vehicle  to  vehicle.  Replacing  the 
current  FTP  at  this  time  was  not  chosen 
primarily  because  revising  the  existing 
FTP  would  potentially  impact  the 
stringency  of  mare  stringent  emission 
standards  currently  being  considered  for 
different  parts  of  the  country,  such  as 
the  California  LEV  and  ULEV  standards, 
efforts  by  the  Northeast  states  to  adopt 
Cahfomia  requirements,  and  voluntary 
49-state  emissions  standards 
("FEDLEV").  Additional  information 
and  data  are  requested  on  the  use  of  any 
of  these  approaches.  Comments 


concerning  stand-alone  standards,  or  the 
simple  average  of  the  composite 
standards,  should  include  consideration 
of  how  to  set  appropriate  standards  for 
both  intermediate  and  full  useful  life.^' 
Durability  procedures  for  new  stand- 
alone standards  should  also  be 
addressed. 

•  Because  replacing  the  FTP  would 
offer  better  assurances  of  in-use 
emission  control  and  would  simplify 
the  test  procedure,  EPA  believes  it 
makes  sense  in  the  long  term  to 
consolidate  all  the  test  requirements 
into  a  revised  FTP.  However,  to  avoid 
jeopardizing  work  on  more  stringent 
emission  standards  and  to  avoid 
delaying  implementation  of  today's 
proposal.  EPA  believes  it  is  better  to 
incorporate  consolidation  of  the  FTP 
with  future  consideration  of  tighter 
federal  standards.  Comments  are 
solicited  on  when  consolidation  should 
occur. 

•  Under  the  non-FTP  composite 
approach,  the  bag  weights  for  each  cycle 
are  selected  to  mirror  the  proposed  level 
of  control  determined  using  the  in-use 
driving  survey  data.  (A  discussion  of  the 
proposed  level  of  control  for  each 
pollutant  and  how  it  was  determined 
can  be  found  in  the  Final  Technical 
Report  on  Aggressive  Driving  Behavior 
for  the  Revised  Federal  Test  Procedure 
Notice  of  Proposed  Rulemaking). 
Comments  are  requested  on  the  method 
used  to  select  each  weighting  factor  or 
the  weighting  given  to  each  bag  when 
determining  compliance  vvrith  Uie 
composite  non-FTP  emission  standards. 

•  Emission  standards  are  proposed  to 
be  set  at  current  Tier  1  FTP  levels,  with 
an  adjustment  made  for  NOx,  and  are 
tied  to  future  changes  in  the  FTP 
standards.  Comments  on  tying  the  non- 
FTP  composite  standards  to  FTP 
standards,  the  method  used  for 
determining  the  standards,  the  Nox 
adjustment  provided,  or  the  need  for 
other  adjustments  are  requested. 

•  The  Agency  considered  separating 
LDVs  and  LDTs  but  determined  driving 
behavior  was  similar  between  these 
classes.  Some  adjustments  are  provided 
in  the  proposal  for  specific  vehicle 
types,  transmission  types,  and 
performance  rating.  Comments  on  the 
method  used  for  determining  these 
adjustments,  the  need  for  other 
adjustments,  or  other  related  issues  are 
welcome. 

•  Very  little  emission  data  currently 
exists  on  emission  impacts  using  fuels 
other  than  gasoline  during  the  SFTP. 
Because  of  this.  EPA  considered 


"Tier  1  standards  were  set  for  two  points  in  the 
useful  life  of  a  vehicle— 50.000  miles  (intermediate) 
and  100.000  miles  (full). 


exempting  alternative-  and/or  diesel- 
fueled  vehicles  from  the  SFTP 
requirements,  but  decided  such  vehicles 
would  be  able  to  comply.  Information 
and  data  related  to  applying  today's 
proposal  to  alternative-  and  diesel- 
fueled  vehicles  are  welcome. 

•  The  Agency  is  asking  for  comments 
on  whether  or  not  it  would  be 
appropriate  to  establish  a  single 
NMHC+NOx  standard  for  stand-alone 
A/C  or  soak/start  requirements  or  for  the 
proposed  composite  standards. 
Comments  are  also  solicited  on  both  the 
potential  emission  impacts  and  cost 
implications  of  this  proposed 
alternative. 

•  Comments  are  requested  on  the 
benefits  and  feasibility  of  the  proposed 
phase-in  schedule  from  MY1998  to 
2001.  The  Agency  is  particularly 
interested  in  data  and  comments  on 
how  potential  concerns  with  higher 
catalyst  temperatures  should  influence 
lead  time,  as  well  as  how  these  concerns 
should  be  balanced  with  the  objective  to 
obtain  the  emission  benefits  under  this 
rulemaking  as  quickly  as  possible.  If  it 
appears  that  wholesale  elimination  of 
commanded  enrichment  with  short  lead 
time  could  introduce  unanticipated 
problems  with  catalyst  deterioration. 
EPA  may  elect  to  spread  the 
implementation  of  the  requirements 
over  a  longer  period  in  the  final  rule. 
Another  option  might  be  to  set  an 
intermediate  standard  level  for  the 
initial  phase-in.  Comments  are  solicited 
on  the  relative  benefits  and  costs  of  an 
intermediate  standard  compared  to  a 
phase-in  directly  to  the  final  standards. 

•  Today's  proposal  provides  two 
blanket,  automatic  substitutions  &T)m 
the  SFTP  to  the  FTP  to  reduce  testing 
costs  and  time  for  manufacturers.  No 
substitution  of  FTP  bags  into  the  SFTP 
calculation  is  allowed.  Flexibility  in 
preconditioning  is  also  provided  in  the 
proposal.  If  stand-alone  standards  are 
promulgated,  EPA  is  considering  an 
exeniption  from  the  intermediate  soak 
requirements.  Comments  on  any  of 
these  aspects  or  related  matters  are 
requested. 

•  Today's  proposal  will  improve  the 
accuracy  of  the  d>'namometer 
simulation  of  actual  on-road  operation 
during  vehicle  testing.  In  addition,  the 
change  in  dynamometers  to  improve 
accuracy  also  allows  modifying  the 
equivalent  test  weight  requirements  to 
remove  the  cap.  Comments  are  soUcited 
on  these  changes. 

•  Comments  are  specifically  solicited 
on  the  need  for  additional  lead  time  to 
implement  the  new  road  load 
requirements  in  terms  of  the 
dynamometer  changes.  If  data  and 
additional  information  submitted 
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supports  longer  lead  times,  the  Agency 
may  elect  to  phase  in  the  FTP  under  the 
same  phase-in  schedule  used  for  the 
new  SFTP  requirements.  Under  this 
alternative,  any  engine  family  included 
in  the  SFTP  phase-in  would  also  use  the 
improved  road  load  simulations  for  FTP 
testing.  To  minimize  the  laboratory 
burden  of  maintaining  two  different  sets 
of  dynamometers,  EPA  would  like  to 
couple  any  phase-in  of  the  new  road 
load  requirements  with  procedures 
allowing  an  electric  dynamometer  to 
simulate  the  existing  dynamometer 
load.  Comments  addressing  new  road 
load  lead  time  should  also  comment  on 
how  such  a  simulation  could  be 
incorporated. 

•  Changes  to  allow  "appropriate" 
throttle  action  and  new  speed  tolerance 
criteria  are  included  in  today's  proposal. 
For  each  test  cycle,  a  range  of  acceptable 
speed  variation  is  created  using  the 
DFWRSUM  30  variable.  Each  driving 
cycle  has  a  unique  value  of  DPWRSUM, 
which  is  compared  to  the  DPWRSUM 
calculated  from  the  driver's  trace  (what 
the  vehicle  actually  drove)  to  determine 
a  valid  test.  Comments  are  solicited  on 
these  aspects  of  today's  proposal, 
specifically  on  the  proper  method  for 
setting  the  lower  DPWRSUM  threshold 
for  a  valid  test. 

XI.  Environmental  and  EconomiG 
Impacts 

To  estimate  the  emission  reductions 
associated  with  the  proposal,  the 
expected  lifetime  emission  reductions 
were  determined  per  vehicle  sold  after 
implementation  of  the  proposed 
regulations.  Baseline  emissions  are 
taken  bom  the  extensive  test  programs 
conducted  by  the  Agency  and  the 
original  equipment  manufacturers  in 
support  of  the  FTP  Review  Project,  as 
discussed  earlier.  The  weighted 


averages  of  the  emission  results  of  these 
test  vehicles  over  the  various  new  test 
procedures  constitute  the  baseline 
emissions  used  in  this  analysis. 

A.  Emission  Reductions 

The  emission  reductions  used  in  this 
analysis  were  calculated  by  subtracting 
the  proposed  level  of  control  for  each 
control  area  from  the  baseline  test 
vehicle  emissions.  These  test  vehicle 
reductions  were  then  weight  averaged  to 
simulate  the  reductions  associated  with 
the  actual  in-use  vehicle  fleet  mix.  It 
should  be  noted  that  the  test  results 
were  derived  for  an  average  vehicle  with 
a  50,000  mile  catalyst  and  do  not 
include  any  allowance  for  in-use 
compliance  margins.  Thus,  the  emission 
benefits  calculated  here  are  likely  to  be 
understated. 

The  average  emission  factor  impacts 
per  vehicle  associated  with  the 
proposed  regulations  are  shown  in 
Table  4.  The  calculated  results  for  A/C 
control  listed  in  Table  4  include  a  factor 
to  accoimt  for  driving  with  the  A/C 
"on"  versus  driving  with  it  "off."  A 
recent  survey  of  actual  A/C  operation  in 
Phoenix,  AZ  found  that  the  compressor 
was  engaged  about  61  percent  of  the 
time  during  typical  ozone  exceedance 
days.  Thus,  the  estimated  g/mi 
reduction  from  A/C  control  was 
multiplied  by  0.61  for  inclusion  in 
Table  4. 

Table  4.— Average  Emission 
Factor  Reduction  Per  Vehicle 


These  emission  reduction  niunbers 
constitute  the  emission  reductions 
associated  with  the  proposed 
requirements  in  g/mi.  These  g/mi  values 
were  converted  into  the  estimated 
lifetime  emission  reduction  per  vehicle 
using  assumptions  about  average  annual 
mileage  acciunulation  rates,  a  discount 
rate  of  seven  percent,  and  estimated 
survival  rates.  The  results  are  listed  in 
Table  5;  a  detailed  discussion  of  the 
methodology  can  be  found  in  the 
Regulatory  Impact  Analysis. 

Table  5.— Discounted  Lifetime 
Emission  Reductions  Pounds 
Per  Vehicle 


Control  area 

NMHC 

CO 

NOx 

US06  

Soak/start 

Air  conditioning  . 

10.1 
4.1 
0.0 

441 
4 
0 

11.4 

6.8 

16.9 

Total 

14.2 

445 

35.1 

Control  area 

nivinv/ 

(g/mo 

CO 

(g/mi) 

NOx 
(g/mO 

High  speed/accel 

Soak/start 

Air  conditk)ning  . 

0.055 
0.022 
0.000 

2.39 
0.02 
0.00 

0.062 

0.037 

0.91 

The  tons  per  summer  day  emission 
reductions  in  various  years  as  a  result  of 
the  proposed  test  procedure 
modifications  were  estimated  using 
vehicle  miles  traveled  (VMT)  for 
different  model  year  vehicles  during 
each  year  of  interest,  the  emission  factor 
reductions  shown  in  Table  4.  and  the 
proposed  phase-in  schedule.  These 
calculations  are  show  in  Appendix  B  of 
the  Regulatory  Impact  Analysis  (RIA) 
and  are  summarized  in  Table  5.  The 
percent  reduction  columns  in  Table  6 
compare  these  estimated  tons  per 
summer  day  (tpsd)  emission  reductions 
to  the  baseline  emissions  for  the  light- 
duty  fleet  (cars  and  trucks).  Calculations 
for  these  percentage  reductions  are 
shown  in  Appendix  C  of  the  RIA. 


Table  6.— Fleet  Emission  Reductions  in  Tons/Summer  Day  and  Percent  of  Light-Duty  Fleet 


2005 
2010 
2015 
2020 


NMHC 


tpsd        % 


404 
577 
694 
765 


CO 


tpsd 


12665 
18047 
21717 
23938 


11 
15 
17 
18 


NOx 


tpsd       % 


1000 
1427 
1717 
1892 


9 

12 
14 
14 


B.  Economic  Impact 

The  proposed  additions  to  emission 
test  procedures  will  impose  several 
costs  on  the  original  equipment 
manufacturers.  These  costs  include 
added  hardware  for  improved  emission 


control  and  associated  development  and 
redesign  costs,  improved  engine  control 
calibrations,  and  increased  costs 
associated  with  the  certification  process 
including  durability  data  vehicle  testing 
and  reporting. 


The  cost  estimates  correspond  to  costs 
incurred  by  the  manufacturer  in 
complying  with  the  proposed 
requirements.  These  costs  can  be 
divided  into  fixed  and  variable  costs. 
Fixed  costs  are  those  costs  made  prior 
to  vehicle  production  and  are  relatively 


»OPWRSUM  is  tba  sum  in  th«  change  in  power, 
•  statistic  which  i«  derived  from  the  vehicle  speed 
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independent  of  production  volumes. 
The  fixed  costs  considered  in  this 
analysis  are  those  for  engine  control 
recalibration.  vehicle  redesign, 
mechanical  intf-grity  testing  on 
redesigned  engine  families,  certification 
durability  demonstration,  annual 
t:ertification  costs,  and  lest  facility 
upgrades  and  construction.  Variable 
costs  are  costs  for  the  necessary 
emission  control  hardware  and  are.  by 
nature,  directly  dependent  on 
production  volume.  Table  7  presents  a 
summary  of  thfe  cost  estimates 
calculated  by  the  Agency.  Distaission  of 
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the  assumptions  and  data  included  in 
these  estimates  can  be  found  in  the  RiA 

Table  7.— Regulatory  Cost 
Estimates 


US06  

SoaKi'statt 

A/C  

Totals  .... 


AnrKial  cost 
(Smdhon) 


16.8 
139.4-187.0 

18.3 
174.5-222.1 


Cost/vehicle 

(S) 


1.12 

930-12.47 

1.22 

11.63-14.81 


C.  Co<it-Effectiveness 

The  rost-effectivenes.s  estimate 
represents  the  expected  cost  per  ton  of 

Table  8.— Cost  Allocation  ($/vehicle) 


pollutant  reduced.  The  costs  presented 
in  Table  7  are  not  necessarily  equally 
spread  among  the  three  pollutant 
emissions  (NMHC.  CO,  and  NOx).  Sim» 
the  requirements  associated  with  A/C 
are  targeted  for  NOx  control,  all  costs 
associated  with  A/C  have  been  allocated 
to  NOx.  For  (IS06,  the  costs  associated 
with  each  area  have  been  allocated 
equally  across  each  pollutant.  As  the  Ct) 
reduction  from  soak/start  is  minimal, 
the  costs  associated  with  soak/start  have 
been  split  equally  between  NMHC  and 
.NOx.  Table  8  contains  the  per  vehicle 
cost  allocation  to  each  pollutant  within 
each  control  area. 


US06  costs 

Soak/start  costs 

A/C  Costs  

Total  


NMHC 


0.37 
4.65-6.23 

0.00 
5.02-6.61 


>s^^2Z  Til^tT '" ''""'' '  '^  '^' ''''''"'''  ^'"^"'°"  -^"^"'-  ^ 


CO 


0.37 
0.00 
0.00 
0.37 


NOx 


0  37 
4.65-6.23 

1.22 
6.24-7.83 


Total 


1.12 

930-12.47 

1.22 

11  6^14.81 


own  in  Table  5.  gives  the  cost-effet;tivcness 


US06  _. 

Soak/stan  . 

AC  „... 

Total  ... 


Table  9.— Cost-Effectiveness  Estimates  (S/Ton) 


Control  area 


NMHC 


74 

2291-3072 

NA 

707-930 


CO 


2 
NA 
NA 

2 


N0» 


65 

1362-1827 

153 

355-445 


/)  Consumer Intpacts 

Two  impacts  on  value  to  the 
tonsumer  not  included  in  the  above 
estimates  are  potential  .savings 
associated  with  reduced  fuel 
consumption  and  impart  on  the 
horsepower  output  of  some  vehicle 
engines.  As  previously  discussed.  EF'A 
expects  manufacturers  to  eliminate  or 
greatly  reduce  the  amount  of 
t:ommanded  enrichment  currently  u.sed 
in  order  to  meet  the  NMHC  and  CXD 
standards  for  the  US06  control  cycle. 
Hue  to  the  lower  fuel  consumption 
associated  with  stojcliiometric  air/fuel 
control  as  compared  to  conimauiled 
enrichment,  this  acticm  will  result  both 
in  a  small  improvement  in  fuel  economy 
and  a  small  loss  in  horsepower  output. 
The  Agency  approximated  the  fuel 
economy  benefit  by  determining  how 
much  extra  fuel  is  used  during 
commanded  enrichment  operating 
modes  and  the  in-use  incidenf:e  of  th.  .«. 
commanded  enrichment  operating 
modes.  The  resuh  was  an  estimated  0.51 
percent  reduction  in  fuel  consumption. 
Using  this  fuel  consumption  reduction 
and  multiplying  It  by  die  miles  driven 
in  a  given  year,  the  appropriate  survival 


rate  and  a  seven  percent  discount  faclor. 
results  in  an  estimated  lifetime  fuel 
economy  savings  of  $16  56.  based  on  a 
gasoline  cost  of  $0.80  per  gallon, 
excluding  state  and  federal  taxes."  A 
more  detailed  discussion  of  fuel 
economy  cost  savings  can  be  found  in 
the  RIA  for  this  rule. 

Atrrompanying  the  lost  horsepower 
output  will  be  the  potential  for  some 
consumers  to  consider  such  affected 
vehicles  as  having  less  value.  The 
Agency  does  not  believe  that  this  lost 
value  will  be  noticed  by  most 
consumers,  as  the  horsepower  loss  is 
quite  .small,  but  acknowledges  its 
potential  effect  nonetheless.  Due  to  the 
difficult  .nature  of  trying  to  quantify  a 
cost  associated  with  reduced  power 
output,  or  reduced  0  to  bO  mph 
acceleration  time.  etc..  the  Agency  has 
not  b«!en  able  to  quantify  the  loss  in 
consumer  value.  However,  the  Agency 
believes  that  this  cost  should  be  roughly 
■  !gated  by  the  associated  savings  in  fuel 


"  Krum  Cost  Pt«»)«-.ti<Mi».>>A.  JSOi.  upfUxvd 
from  DDhVEIA  Mcnllily  Energy  Review.  May  1994. 
and  DCri'^'HA.  According  lo  FHA.  ai-«iaBe  salrs 
w'Bigtited  slate  taxes  tor  gasoliim  wtm  ia54e  in 
lune  \m4.  Fodetai  tax  is  1S.4«. 


expenses.  Comments  and  data  are 
s«»lldted  on  ways  to  quantify  the 
con.sumer  value  of  the  power  loss. 

The  Agency  does  not  anticipate  that 
today's  proposal  will  have  any  impact 
un  Inspection/Maintenance  programs. 

XH.  Public  Participation 

/\.  Comments  and  the  Public  l)t>ckpt 

The  Agency  welcomes  comments  on 
all  aspects  of  this  proposed  rulemaking 
Ail  comments,  with  the  exception  of 
proprietary  information,  should  be 
directed  lo  the  EPA  Air  Ekx  kel  Section. 
Docket  No.  A-92-64  (see  ADDRESSESl. 
Commenters  who  wish  to  submit 
proprietary  information  for 
( onsideration  should  clearly  separate 
such  information  from  other  comments 
by: 

•  Labeling  proprietary  information 
"Confidential  Business  information" 

and 

•  Sending  proprietar>'  information 
directly  to  the  contact  person  listed  (set? 
FOR  FURTHER  INF0RMATK3N  CONTACT)  and 
not  to  the  public  docket. 

This  will  help  ensure  that  pmprirtary 
infomaation  is  not  inadvertently  placed 
in  the  docket.  If  a  cnmmenter  wants 
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EPA  to  use  a  submission  labeled  as 
confidential  business  information  as 
part  of  the  basis  for  the  final  rule,  then 
a  nonconfidential  version  of  the 
document,  which  summarizes  the  key 
data  or  information,  should  be  sent  to 
the  docket. 

Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  and  by  the 
procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  EPA,  the  submission  may  be 
made  available  to  the  public  without 
notify'ing  the  commenters. 

B.  Public  Hearing 

Anyone  wishing  to  present  testimony 
about  this  proposal  at  the  public  hearing 
( ;ee  DATES)  should,  if  possible,  notify 
the  contact  person  (see  FOR  FURTHER 
INFORMATION  CONTACT)  at  least  seven 
days  prior  to  the  day  of  the  hearing.  The 
contact  person  should  be  given  an 
estimate  of  the  time  required  for  the 
presentation  of  testimony  and 
notification  of  any  need  for  audio/visual 
equipment.  A  sign-up  sheet  will  be 
available  at  the  registration  table  the 
morning  of  the  hearing  for  scheduling 
those  who  have  not  notified  the  contact 
earlier.  This  testimony  will  be 
scheduled  on  a  first-come,  first-served 
'lasis.  and  will  follow  the  testimony  that 
is  arranged  in  advance. 

The  Agency  recommends  that 
approximately  50  copies  of  the 
statement  or  material  to  be  presented  be 
brought  to  the  hearing  for  distribution  to 
the  audience.  In  addition,  EPA  would 
find  it  helpful  to  receive  an  advance 
copy  of  any  statement  or  material  to  be 
presented  at  the  hearing  at  least  one 
week  before  the  scheduled  hearing  date. 
This  is  to  give  EPA  staff  adequate  time 
to  review  such  material  before  the 
hearing.  Such  advance  copies  should  be 
submitted  to  the  contact  person  listed. 

The  official  records  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submissions  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the  Air 
Docket.  Docket  No.  A-92-64  (see 
ADDRESSES). 

The  hearing  will  be  conducted 
informally,  and  technical  niles  of 
evidence  will  not  apply.  Written 
transcripts  of  the  hearing  will  be  made 
and  a  copy  thereof  placed  in  the  docket. 
Anyone  desiring  to  purchase  a  copy  of 
the  transcript  should  make  individual 
arrangements  with  the  court  reporter 
recording  the  proceeding. 

XIII.  Administrative  Designation 

Under  Executive  Order  12866  (58  PR 
51735).  the  Agency  must  determine 


whether  the  regulatory  action  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
a  "significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agencv; 

(3)  Materially  alter  the  bu'!get£U7 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  of  annual  impacts  on 
the  economy  that  are  likely  to  exceed 
$100  million.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

XIV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1990 
requires  federal  agencies  to  identify 
potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  number  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis  (RFA). 

The  Agency  has  determined  that  this 
action  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  This  regulation  will  affect  only 
manufacturers  of  motor  vehicles,  a 
group  which  does  not  contain  a 
substantial  number  of  small  entities. 

Therefore,  as  required  under  section 
605  of  the  Regulatcrv  Flexibility  Act.  5 
U.S.C.  601  et.  seq.,  I  certify  that  this 
regulation  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

XV.  Reporting  and  Recordkeeping 
Requirement 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  An 
Inf^ormation  Collection  Request 


document  has  been  prepared  by  EPA 
(ICR  No.  2060-0104)  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
Information  Policy  Branch,  EPA,  401  .M 
St.,  SVV  (Mail  Code  2136),  Washington, 
DC  20460  or  by  calling  (202)  260-2740. 

The  information  collection  burden 
associated  with  this  rule  (testing,  record 
keeping  and  reporting  requirements)  is 
estimated  to  average  566  hours  annually 
for  a  typical  manufacturer.  However,  the 
hours  spent  annually  on  information 
collection  activities  by  a  given 
manufacturer  depends  upon 
manufacturer-specific  variables,  such  as 
the  number  of  engine  families, 
production  changes,  emissions  defects, 
and  so  forth.  The  burden  estimate 
includes  such  things  as  reviewing 
instructions,  searching  existing  data 
sources,  setting  up  and  maintaining 
equipment,  performing  emission  testing, 
gathering  and  maintaining  data, 
performing  analyses,  and  reviewing  and 
submitting  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch,  EPA, 
401  M  St.,  SW  (Mail  Code  2136), 
Washington.  DC  20460  and  to  the  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503,  and  marked 
".attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  Subjects  in  40  CFR  Part  86 

Administrative  practice  and 
procedure.  Air  pollution  control. 
Confidential  business  information. 
Environmental  protection,  Gasoline. 
Imports,  Labelling,  Motor  vehicles. 
Motor  vehicle  pollution,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  31.  1995. 
Carol  M.  Browner, 
Administrator. 
|FR  Doc.  95-2833  Filed  2-6-95;  8:45  am) 
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The  President 


Proclamation  6767  of  February  3,  1995 

To  Amend  the  Generalized  System  of  Preferences 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

?"tr.HpT!'.?rfcf  M  cV^°o  ^"^  ^^}  °^  *^^  '^''^^^  A^»  °f  1974.  as  amended 
^  k!-.  •!  ^^^  U.SC  2461  and  2462).  and  having  due  regard  for  the 
ehgibihty  criteria  set  forth  therein.  I  have  determined  that  it  is  appropriate 
o  designate  Armenia  as  a  beneficiary  developing  country  for  purposes  of 
the  Generahzed  System  of  Preferences  (GSP). 

2.  Pursuant  to  section  504(f)  of  the  Trade  Act  (19  U.S.C.  2464(f))    I  have 

determined  that  the  per  capita  gross  national  product  of  The  Bahamas  has 

exceeded  the  applicable  limit  provided  for  in  section  504(f).  Accordinelv 

pursuant  to  section  504(a)  of  the  Trade  Act  (19  U.S.C.  2464(a))    I  have 

determined  that  it  is  appropriate  to  suspend  the  designation  of  The  Bahamas 

as  a  beneficiaiy  developing  country  for  purposes  of  the  GSP.  and  pursuant 

o  section  504(f)  of  the  Trade  Act.  I  have  determined  that  it  is  appropriate 
to  terminate  such  designation.  ff    f      ^ 

3.  Pursuant  to  section  504{fl  of  the  Trade  Act.  I  have  determined  that 
he  per  capita  gross  national  product  of  Israel  has  exceeded  the  applicable 

limit  provided  for  in  section  504(f).  Accordingly.  I  have  determined  that 
It  IS  appropriate  to  terminate  the  designation  of  Israel  as  a  beneficiarv 
developing  country  for  purposes  of  the  GSP. 

4.  Section  604  of  the  Trade  Act  (19  U.S.C.  2483)  authorizes  the  President 
o  embody  in  the  Harmonized  Tariff  Schedule  of  the  United  States  (HTS) 

the  substance  of  the  provisions  of  that  Act.  and  of  other  acts  affecting 
import  treatment,  and  actions  thereunder. 

NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 

?m  ^n!  Lt  ^^\^i'^^^  ^*^*^''  i"^l"ding  but  not  limited  to  sections 
501.  504.  and  604  of  the  Trade  Act,  do  proclaim  that: 

(1)  General  note  4(a)  to  the  HTS,  listing  those  countries  whose  products 
are  eligible  for  benefits  of  the  GSP.  is  modified  by:  (a)  inserting  "Armenia" 
in  alphabetical  order  in  the  list  of  independent  countries; 

(b)  deleting  "Bahamas.  The"  and  "Israel"  from  the  list  of  independent 
countries;  and  *^ 

(c)  deleting  "Bahamas.  The"  from  the  list  of  Member  Countries  of  the 

Caribbean  Common  Market,  and  amending  the  heading  of  that  list  to  read 

Memtjer  Countries  of  the  Caribbean  Common  Market  (CARICOM)    except 
The  Bahamas".  ^ 

(2)  General  note  4(d)  to  the  HTS  is  modified  as  provided  in  Annex  I 
to  this  proclamation. 

(3)  Any  provisions  of  previous  proclamations  and  Executive  orders  incon-   - 
sistent  with  the  provisions  of  this  proclamation  are  hereby  superseded  to 
the  extent  of  such  inconsistency. 
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(4)(a)  The  modifications  to  the  HTS  made  by  paragraph  (l)(a)  of  this 
proclamation  shall  be  effective  with  respect  to  articles  that  are:  (i)  imported 
on  or  after  January  1,  1976,  and  (ii)  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  15  days  after  the  date  of  publication  of  this 
proclamation  in  the  Federal  Register. 

(b)  The  modifications  to  the  HTS  made  by  paragraphs  (l)(b),  (l)(c),  and 
(2)  shall  be  effective  on  July  1, 1995. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  thisthird  day  of 
February,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-five,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 


\}^S0<}Xj9<A}^^ytK^^^ 


Billing  code  3195-01-P 


Annex  I — Modifications  to  General  Note  4(d)  of  the  HTS 

Effective  with  respect  to  articles  both:  (i)  imported  on  or  after  January  1,   1976,  and  lit) 
entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after  July  1, 1995. 

General  note  4(d]  is  modified  by: 

(a)  deleting  the  following  HTS  subheadings  and  the  country  set  out  opposite  such  subheadings: 


3909.10.00 

...     Israi'l 

4011.91.50 

...     Israel 

8419.19.00 

...     Israel 

8419.90.10 

...     Lsrael 

8517.30.15 

...     Israel 

the  country 

set  out  oppo! 

2903.40.40 

...     Israel 

2903.59.40 

...     Israel 

2918.90.30 

...     Bahamas 

2933.40.10 

...     Israel 

7113.19.50 

...     Israel 
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REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
AgiiculturaJ  Marketing  Service 
7  CFR  Part  29 


[Docket  No.  TB-M-22] 

Standards;  Amendment  of  Definition 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Department  is  amending 
the  definition  of  "Rework"  pertaining  to 
the  inspection  of  barley  tobacco  by 
adding  language  requiring  that  the 
average  bale  weight  in  a  lot  of  untied 
baled  hurley  not  exceed  100  pounds. 
EFFECTIVE  DATE:  July  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Duncan,  III,  Director,  Tobacco  Division, 
AMS,  USDA.  Room  502  Annex 
Building,  P.O.  Box  96456,  Washington, 
D.C.  20090-6456,  Telephone  (202)  205- 
0567. 

SUPPLEMENTARY  INFORMATION:  Notice 
was  given  in  the  Federal  Register  on 
November  29, 1994,  that  the  Department 
was  proposing  to  revise  the  definition 
"Rework"  in  Subpart  C,  Section' 
29.3053(b)  to  require  that  the  bales  in 
each  lot  not  exceed  an  average  weight  of 
100  pounds.  This  proposal  was  based  on 
a  recoinmendation  by  the  Burley 
Tobacco  Advisory  Committee, 
representing  producers,  warehouses, 
and  buyers,  that  an  average  bale  weight 
of  100  pounds  would  improve  2 
handling,  reduce  spoilage  associated 
with  heavy  bales,  and  therefore, 
improve  the  image  of  American  burley. 

Interested  parties  were  given  an 
opportunity  to  comment  on  the 
proposed  rule.  A  total  of  three 
comments  were  received,  all  of  which 
favored  the  proposed  rule. 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  OMB. 


This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Additionally,  in  conformance  with 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  full 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  All  tobacco  warehouses  and 
producers  fall  within  the  confines  of 
"small  business"  which  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.2)  as  those  having  gross  annual 
revenues  for  the  last  3  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  Administrator,  Agricultural 
Marketing  Service,  has  determined  that 
this  action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
would  not  substantially  affect  the 
normal  movement  of  the  commodity  in 
the  marketplace.  Compliance  with  this 
final  rule  would  not  impose  substantial 
direct  economic  cost,  recordkeeping,  or 
personnel  workload  changes  on  small 
entities,  and  would  not  alter  the  market 
share  or  competitive  positions  of  small 
entities  relative  to  the  large  entities  and 
would  in  no  way  affect  normal 
competition  in  the  marketplac  e. 

The  information  collection  has  been 
submitted  for  approval  to  OMB  under 
Docket  0581-0056. 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practice  and 
procedure.  Advisory  Committees, 
Government  publications.  Imports, 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements.  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble,  the  regulations  at  7  CFR  Part 
29  are  amended  as  follows: 

PART  29— TOBACCO  INSPECTION 


2.  Paragraph  (b)  of  §  29.3053  is  revised 
to  read  as  follows: 

$29.3053    Rework. 

•        »        *        •        • 

(b)  Tobacco  not  properly  tied  in 
hands,  not  packed  in  bales 
approximately  1x2x3  feet,  not  oriented, 
not  packed  straight,  bales  not  opened  for 
inspection  when  chosen  by  a  grader, 
lots  exceeding  an  average  bale  weight  of 
100  pounds,  or  otherwise  not  properly 
prepared  for  market. 

Dated:  February  2, 1995. 
Lon  Hatamiya, 
Administrator. 

|FR  Doc.  95-3145  Filed  2-7-95;  8:45  ami 
BILUNQ  COOE  3410-02-^ 


Consolidated  Farm  Service  Agency 
7  CFR  Part  729 

RIN  0560-AD66 

1995-Crop  Peanuts  National  Poundage 
Quota 

AGENCY:  Consolidated  Farm  Service 
Agency.  USDA. 
ACTION:  Final  rule. 


Subpart  C— Standards 

1.  The  authority  citation  for  Subpart 
C  continues  to  read  as  follows: 

Authority:  7  U.S.C.  511b,  511m,  and  51  Ir. 


SUMMARY:  On  December  15.  1994.  the 
Secretary  of  Agriculture  (Secretary) 
announced  that  the  national  poundage 
quota  for  quota  peanuts  was  established 
at  1,350,000  short  tons  (st).  This  final 
rule  codifies  the  announced  quota.  The 
quota  is  established  pursuant  to 
statutory  requirements  contained  in  the 
Agricultural  Adjustment  Act  of  1938,  as 
amended  (the  1938  Act). 
EFFECTIVE  DATE:  December  15.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Craven,  Consolidated  Farm  Service 
Agency  (CFSA).  United  States 
Department  of  Agriculture  (USDA), 
room  3739.  South  Building.  P.O.  Box 
2415.  Washington.  DC  20013-2415. 
telephone  202-690-0446. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  significant  and  was  reviewed  by 
OMB  under  Executive  Order  12866. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistancr?, 
to  which  this  rule  applies,  are 
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Commodity  Loans  and  Purchases — 
10.051. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  because 
CFSA  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  729 
set  forth  in  this  final  rule  do  not  contain 
information  collection  requirements  that 
require  clearance  through  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  Chapter  35. 

Announcement  of  the  Quota 

Section  358-l(a)(l)  of  the  1938  Act 
requires  that  the  national  poundage 
quota  for  peanuts  for  each  of  the  1991 
through  1997  marketing  years  (NfY's)  be 
established  by  the  Secretary  at  a  level 
that  is  equal  to  the  quantity  of  peanuts 
(in  tons)  that  the  Secretary  estimates 
will  be  devoted  in  each  such  MY  to 
domestic  edible,  seed,  and  related  uses. 
Section  358-1  (a)(1)  further  provides  that 
the  national  poundage  quota  for  a  MY 
shall  not  be  less  than  1.350.000  st.  The 
MY  for  1995-crop  peanuts  runs  from 
August  1,  1995.  through  July  31,  1996. 
Poundage  quotas  for  the  1991-95  crops 
of  peanuts  were  approved  by  98.2 
percent  of  peanut  growers  voting  in  a 
referendum  conducted  December  10 
through  13.  1990. 

The  national  poundage  quota  for  the 
MY  for  the  1995  crop  was  established  at 
1,350,000  pounds,  the  statutory 
minimum,  based  on  comparison  with 
the  following  data: 

Estimated  Domestic  Edible,  Seed, 
AND  Related  Uses  for  1995- 
Crop  Peanuts 


Estimated  Domestic  Edible,  Seed, 
AND  Related  Uses  for  1995- 
Crop  Peanuts— Continued 


Fanner 

stock 

Item 

equiva- 
lent 
(short 
tons) 

Domestic  edible: 

Domestic    prod. 

for    domestic 

food  use 

984  000 

On-farm  and  local  sales 

19,600 

Seed  



100,000 

Item 

Farmer 
stock 

equiva- 
lent 
(short 
tons) 

Related  uses: 
Crushing  residual  

130  100 

Shrinkage  and  other  losses  

Segregation  2  and  3  loan  trans- 
fers to  quota  loan  

39,400 
20  000 

Total 

1,293,100 

Estimates  of  domestic  production  for 
domestic  food  use  peanuts  are 
developed  in  two  steps.  First,  the  farmer 
stock  equivalent  of  peanuts  for  edible 
food  use  is  projected  by  USDA's 
Interagency  Commodity  Estimates 
Committee  (ICEC).  Second,  the  ICEC 
food  use  estimate  is  reduced  by  the 
amount  of  peanut  butter  exports,  edible 
peanut  imports,  and  peanut  butter 
imports  since  the  ICEC  food  use 
estimate  is  an  aggregate  which  includes 
peanut  product  exports  and  is  derived 
from  total  supply  that  includes  imports 
of  peanuts  and  peanut  butter.  Peanut 
product  exports  are  in  most  instances 
made  from,  or  otherwise  credited  under 
section  359a(e)(l)  of  the  1938  Act  as 
being  made  from,  additional  peanuts. 

Farm  use  and  local  sales  is  estimated 
at  1  percent  of  ICEC's  production 
estimate.  This  percentage  reflects  the 
average  difference  between  USDA 
production  estimates  and  Federal-State 
inspection  data. 

Seed  use  is  based  on  projected  1996- 
crop  planted  acreage  and  a  farmer  stock 
equivalent  seeding  rate  of  125  pounds 
per  aero. 

The  crushing  residual  is  the  portion  of 
farmer  stock  quota  peanuts  suitable  only 
for  the  crushing  market.  The  quota  must 
be  sufficient  to  provide  for  the  shelling 
of  both  edible  and  crushing  grades. 
Therefore,  a  crushing  residual 
representing  the  fanner  stock  equivalent 
weight  of  crushing  grade  kernels  shelled 
from  quota  peanuts  is  included  under 
the  "related  uses"  category.  The 
crushing  residual  is  estimated  under  the 
assumption  that  crushing  peanuts  will 
be  approximately  12  percent,  on  a 
farmer  stock  basis,  of  total  domestic 
food  and  seed  production. 

Shrinkage  and  other  losses  is  an 
estimate  of  reduced  kernel  weight 
available  for  marketing  as  well  as  for 
kernel  losses  due  to  damage,  fire,  and 
spillage.  These  losses  were  estimated  by 
multiplying  a  factor  of  0.04  times 
domestic  food  use.  The  utilized  factor  is 
a  CFSA  estimate  equal  to  the  minimum 


allowable  shrinkage  used  in  calculating 
a  handler's  obligation  t(y  export  or  crush 
additional  peanuts  as  set  forth  in  section 
359a(d}(2)(iv)  of  the  1938  Act.  Excessive 
moisture  and  weight  loss  due  to  foreign 
material  in  delivered  farmer  stock 
peanuts  were  not  considered  since  such 
factors  £ire  accounted  for  at  buying 
points  and  do  not  impact  upon  quota 
marketing  tonnage. 

Segregation  2  and  3  loan  transfers  to 
quota  loan  represent  transfers  of 
Segregation  2  and  3  peanuts  from 
additional  price  support  loan  pools  to 
quota  loan  pools.  Such  transfers  occur 
when  quota  peanut  producers  have 
insufficient  Segregation  1  peanuts  to  fill 
their  quotas  yet  have  Segregation  2  and 
3  peanuts  in  additional  loan  pools 
which  would  have  been  eligible  to  be 
pledged  as  collateral  for  quota  loans  if 
it  were  not  for  quality  problems.  In  such 
cases,  for  price  support  purposes  only, 
these  peanuts  may  be  pledged  as 
collateral  for  such  loans.  Regarding  the 
disposition  of  such  peanuts,  the 
Commodity  Credit  Corporation  will 
ensure  that  they  are  crushed  for  oil. 

List  of  Subjects  in  7  CFR  Part  729 

Poundage  quotas.  Peanuts.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  7  CFR  part  729  is 
amended  as  follows: 

PART  729— PEANUTS 

1.  The  authority  citation  for  7  CFR 
part  729  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1301.  1357  et  seq.. 
1372.  1373,  1375:  7  U.S.C.  1445(;-3. 

2.  Section  729.214  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§729.214    National  poundage  quota. 

•         »         •         »         • 

(e)  The  national  poundage  quota  for 
peanuts  for  marketing  year  1995  is 
1.350,000  short  tons. 

Signed  at  Washington.  DC,  on  Februarv  2, 
19f?5. 

Bruce  R.  Weber, 

Acting  Administrator,  ConsoiiJatcd  Farm 
Son'ice  Agency. 

|FR  Doc.  95-3043  Filed  2-7-95:  8:45  am) 

BILLING  CODE  3410-05-P 


Agricultural  Marketing  Service 

7  CFR  Part  920 

[Docket  No.  FV94-920-4FR] 

Kiwtfrult  Grown  in  California;  Changes 
in  District  Boundaries 

agency:  Agricultural  Marketing  Serv.co 
l^SDA. 
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action:  Final  rule. 


SUMMARY:  This  final  rule  redefines  the 
eight  district  boundaries  under  the 
Federal  marketing  order  for  kiwifruit 
grown  in  California  and  makes  the 
districts  more  equitable  in  terms  of 
kiwrifruit  production.  Kiwifruit  growers 
in  each  of  these  districts  elect  members 
to  represent  their  districts  on  the 
Kiwifruit  Administrative  Committee 
(committee),  which  locally  administers 
the  order.  Production  shifts  have 
occurred  within  the  California 
production  area  that  have  made  the 
districts  inequitable  in  terms  of 
kiwifruit  proiduction. 
EFFECTIVE  DATE:  February  8,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Aguayo.  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS.  USDA.  2202  Monterey  Street. 
Suite  102B.  Fresno,  Cahfomia  93721; 
telephone  (209)  487-5901;  or  Mark  A. 
Hessel,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456.  Room 
2526-S,  Washington.  DC  20090-6456, 
telephone  (202)  720-5127. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing  Order 
No.  920  (7  CFR  Part  920].  as  amended, 
regulating  the  handling  of  kiwifruit 
grown  in  California,  hereinafter  referred 
to  as  the  "order."  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  |7 
U.S.C.  601-674],  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agricuhure 
(Department)  is  issuing  this  final  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  action. 

The  Act  provides  that  administrative 
proceedings  mujst  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15){A)  of  the  Act.  anv 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  iaiposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  anv 


district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principle 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  65  handlers 
of  California  kiwifruit  subject  to 
regulation  under  the  order  and 
approximately  600  kiwifruit  producers 
in  the  production  area.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  whose  annual 
receipts  are  less  than  $5,000,000,  and 
small  agricultural  producers  have  been 
defined  as  those  having  annual  receipts 
of  less  than  $500,000.  A  majority  of 
handlers  and  producers  of  California 
kiwiftiiit  may  be  classified  as  small 
entities. 

The  committee  met  on  September  27, 
1994,  and  recommended  by  a  vote  of  8 
to  1  to  change  the  producer  district 
boundaries. 

The  12-meraber  committee  consists  of 
one  public  member  (and  alternate),  one 
member  (and  alternate)  from  each  of  the 
eight  California  districts,  and  three 
additional  committee  members  and 
their  alternates  to  be  selected  from  the 
three  districts  with  the  three  highest 
volumes  of  fresh  shipments  in  the  prior 
fiscal  period.  No  more  than  a  total  of 
two  members  and  their  alternates  shall 
represent  any  one  district.  With  the 
exception  of  the  public  member  and 
alternate,  all  members  and  their 
respective  alternates  are  growers  or 
employees  of  growers.  The  public 
member  and  alternate  are  nominated  by 
the  grower  members  and  are  selected 
with  the  approval  of  the  Secretary. 

Under  Section  920.31  of  the 
marketing  order,  the  committee  may, 
with  the  approval  of  the  .Secretar>', 
redefine  the  districts  into  which  the 
production  area  is  divided.  Any  such 
changes  shall  reflect,  insofar  as 
practicable,  shifts  in  kiwifruit 


production  within  the  districts  and  the 
production  area. 

Pursuant  to  section  920.12,  the 
production  area,  which  includes  all 
counties  in  California,  is  divided  into 
eight  districts.  District  1  includes 
Siskiyou,  Modoc,  Shasta,  Las<?en, 
Tehama.  Plumas,  and  Butte  counties 
with  the  exception  of  that  area  set  aside 
as  "District  2."  District  2  includes  the 
95948  postal  zip  code  area  known  as 
Gridley  (and  surrounding  area), 
incorporating  the  area  located  within 
the  following  boundaries;  the  area  west 
of  the  Feather  Riven  north  of  the  Butte/ 
Sutter  County  line:  east  of  Pennigton 
and  Riley  Roads;  and  south  of  Farris 
Road,  Ord  Ranch  Road  and  Gridley 
Avenue.  District  3  includes  Yuba, 
Sutter.  Sierra,  Nevada,  and  Placer 
Counties.  District  4  includes  Del  Norte, 
Humboldt,  Trinity.  Mendocino,  Lake, 
Sonoma,  Marin.  Napa,  Solano,  Yolo, 
Colusa,  and  Glenn  Counties.  District  5 
includes  San  Joaquin,  Calaveras. 
Tuolumne.  Merced,  Stanislaus.  Contra 
Costa.  El  Dorado,  Amador,  Sacramento, 
Alpine,  San  Francisco,  Alameda,  San 
Mateo,  Santa  Clara,  Santa  Cruz,  San 
Benito,  and  Monterey  Counties.  District 
6  includes  Mono',  Mariposa,  Madera, 
Fresno,  and  Kings  Counties.  District  7 
includes  Tulare  and  Inyo  Counties. 
District  8  includes  San  Luis  Obispo, 
Santa  Barbara,  San  Bernardino,  Kern, 
Ventura,  Los  Angeles,  Orange, 
Riverside,  San  Diego,  and  Imperial 
Counties. 

Over  the  past  ten  years,  production 
shifts  have  occurred  within  the 
Cahfomia-production  area  that  have 
made  the  districts  unequitable  in  terms 
of  kiwifruit  production.  At  the  time  the 
current  disU-icts  were  established,  the 
production  per  district  was  fairly  equal, 
but  a  greater  percentage  of  the  California 
kiwifruit  crop  was  produced  in 
Southern  California  (District  8)  and 
Central  Cahfomia  (District  5).  Howevf;r. 
kiwifi^it  production  has  shifted  so  that 
a  larger  percentage  of  the  crop  is 
concentrated  in  the  Gridley  area  in 
Northern  Cahfomia  (District  2)  and 
Tulare  County  in  Central  California 
{Di.sU-ict  7). 

The  percentage  of  production  for  each 
of  the  eight  current  districts  is  shown  in 
the  table  below  based  on  the  1993/94 
crop  year.  The  percentage  of  production 
for  the  redefined  districts  based  on  the 
1993/94  crop  year  is  shown  as  a  basis 
for  comparison.  The  table  outlines  thf' 
inequity  that  currently  exists  amonj,'  lin; 
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districts  and  how  the  redefined  districts 
will  rectify  these  inequities. 


District 

Current 

district 

(percent) 

Rede- 
fined 
district 
(percent) 

1  

11.02 

13.24 

15.57 

1.79 

4.52 

12.19 

34.25- 

7.41 

1354 

2 

13  24 

3 

1500 

4  

12  20 

5  

6  

12.03 
8  59 

7  „ 

14  65 

8  

10.75 

Under  the  new  boundaries,  county 
lines  will  be  kept  intact  as  boundaries 
except  in  Tulare  and  Butte  Counties. 
This  final  rule  will  remove  Glenn,  Lake. 
Colusa,  Sonoma,  Yolo,  Solano,  Del 
Norte.  Humboldt.  Trinity,  Mendocino. 
Napa,  and  Marin  Counties  from  District 

4  and  add  them  to  District  1. 
Sacramento,  El  Dorado  and  Amador 
Counties  will  be  removed  from  District 

5  and  add^d  to  District  1.  Nevada  and 
Placer  Counties  will  be  removed  from 
District  2  and  added  to  District  1.  Sierra 
County  will  be  removed  from  District  3 
and  added  to  District  1.  In  Butte  County, 
the  town  of  Gridley  will  remain  as  a 
whole  district— District  2.  Calaveras, . 
Tuolumne,  Contra  Costa.  Alpine.  San 
Francisco,  and  Alameda  Counties  will 
be  removed  from  District  5  and  added 

to  District  4.  Mono  and  Mariposa 
Counties  will  be  removed  from  District 

6  and  added  to  District  4.  Kings  County 
u-ill  be  removed  from  District  6  and 
added  to  District  5.  Inyo  County  will  be 
removed  from  District  7  and  added  to 
District  6.  Tulare  County  will  be  divided 
into  four  districts.  District  5  will  include 
Tulare  County  north  of  Highway  198  to 
the  Kings  County  boundary.  District  6 
uill  include  Tulare  County  south  of 
Highway  198  to  Avenue  56,  excluding 
the  west  side  of  Highway  65  between 
Highway  137  and  Avenue  56.  District  7 
will  include  Tulare  County  west  of 
Highway  65  between  Highway  137  and 
Avenue  56,  and  District  8  will  include 
Tulare  County  south  of  Avenue  56. 

Committee  members  serve  2-year 
terms  of  office  beginning  August  1,  with 
about  one-half  of  the  membership 
selected  each  year.  Of  the  current 
members,  seven  members  are  serving 
terms  of  office  that  expire  on  July  31. 

1995.  and  five  members  are  serving 
terms  of  office  that  expire  on  July  31, 

1996.  The  committee  recommended  that 
all  of  the  present  committee  members 
Luntinue  to  serve  through  July  31,  1995, 
and  that  this  redistricting  be  effective 
lor  nominations  for  all  members  to  serve 
for  terms  beginning  August  1, 1995. 
One-half  of  the  committee  members 


selected  for  terms  of  office  beginning 
August  1, 1995,  will  serve  one-year 
terms  and  the  other  half  will  serve  two- 
year  terms,  with  the  determination  of. 
the  terms  for  each  member  to  be  decided 
by  lot. 

The  one  voter  in  opposition  to  the 
recommendation  wanted  to  allocate  the 
additional  three  committee  members 
and  their  alternates  to  the  three  districts 
with  the  highest  number  of  growers 
rather  than  to  the  three  districts  with  the 
highest  production.  However,  the 
marketing  order  requires  that  the  three 
additional  members  and  alternates  be 
allocated  to  the  highest  producing 
districts. 

A  proposed  rule  concerning  this 
action  was. published  in  the  Federal 
Register  on  December  9,  1994  [59  FR 
63731],  with  a  30  day  comment  period 
ending  January  9. 1995.  No  comments 
were  received. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
pohcy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  [5 
U.S.C.  553)  because:  1)  Nomination 
procedures  begin  in  March  for  those 
members  and  alternates  to  be  selected 
for  terms  beginning  in  1995;  2)  Handlers 
are  aware  of  this  rule,  which  was 
recommended  by  the  committee  at  a 
public  meeting;  and  3)  a  30-day 
comment  period  was  provided  for  in  the 
proposed  rule  and  no  adverse  comments 
were  received. 

List  of  Subjects  in  7  CFR  Part  920 

Kiwifruit,  Marketing  agreements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  920  is  amended  as 
follows: 

PART  920— KIWIFRUrr  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  920  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  §920.131  is  added  to  read 
as  follows: 


§920.131 
districts. 


Redistricting  of  kiwifruit 


Pursuant  to  §  920.31  (1)  the  districts 
are  redefined  as  follows: 

(a)  District  1  shall  include  the 
counties  of  Del  Norte,  Siskiyou.  Modoc. 
Humboldt,  Trinity,  Shasta.  Lassen, 
Mendocino,  Tehama.  Plumas.  Glerm, 
Lake,  Colusa,  Sonoma,  Yolo.  Solano, 
Napa,  Marin,  Sacramento,  Sierra, 
Nevada,  Placer,  El  Dorado.  Amador,  and 
Butte  (with  the  exception  of  that  area  set 
aside  as  "District  2"). 

(b)  District  2  shall  include  the  95948 
postal  zip  code  area  known  as  Gridley 
in  Butte  County,  and  the  area 
surrounding  Gridley,  incorporating  the 
area  located  within  the  following 
boundaries:  The  area  west  of  the  Feather 
River;  north  of  the  Butte/Sutter  County 
line;  east  of  Pennington  and  Riley 
R6ads;  and  south  of  Farris  Road,  Ord 
Ranch  Road  and  Gridley  Avenue. 

(c)  District  3  shall  include  the 
counties  of  Sutter  and  Yuba. 

(d)  District  4  shall  include  the 
counties  of  San  Francisco.  San  Mateo. 
Santa  Cruz,  Contra  Costa,  Alameda, 
Santa  Clara,  Monterey,  San  Benito,  San 
Joaquin,  Calaveras,  Alpine.  Mono, 
Tuolumne.  Stanislaus,  Merced, 
Mariposa,  Madera,  and  Fresno. 

(e)  District  5  shall  include  Kings 
county  and  that  portion  of  Tulare 
County  north  of  Highway  198. 

(f)  District  6  shallinclude  Inyo  County 
and  that  portion  of  Tulare  County  south 
of  Highway  198  to  Avenue  56, 
excluding  the  west  side  of  Highway  65 
between  Highway  137  and  Avenue  56. 

(g)  District  7  shall  include  that  portion 
of  Tulare  County  of  Tulare  west  of 
Highway  65  and  between  Highway  137 
and  Avenue  56. 

(h)  District  8  shall  include  of  Kern, 
San  Luis  Obispo,  Santa  Barbara, 
Ventura,  San  Bernardino.  San  Diego. 
Los  Angeles,  Orange,  Riverside,  San 
Diego.  Imperial  Counties  and  that 
portion  of  Tulare  County  south  nf 
Avenue  56. 

Dated:  Februan,'  2.  1995. 
Sharon  Bomer  Lauritsen, 

Deputy  Director.  Fruit  and  Vegetable  Di\ision. 
IFR  Doc.  95-3148  Filed  2-7-95:  8:45  am) 
BILLING  CODE  3410-02-W 


7  CFR  Parts  1005, 1007, 1011, 1046 
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Milk  in  the  Carolina,  Georgia, 
Tennessee  Valley,  and  Loulsville- 
Lexington-Evansville  Marketing  Areas; 
Suspension  of  Certain  Provisions  of 
the  Orders 
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ACTION:  Suspension  of  rules. 


SUMMARY:  This  document  extends  a 
suspension  of  certain  provisions  of  the 
Carolina.  Georgia,  Tennessee  Valley, 
and  Louisville-Lexington-Evansville 
Federal  milk  orders  from  March  1.  1995, 
through  February  28, 1996,  or  until  the 
conclusion  of  an  amendatory 
proceeding  (DA-94-12)  which 
addressed  these  matters. 

EFFECTIVE  DATE:  March  1,  1995,  through 
February  28, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  MemoH,  Marketing  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  November  21,  1994;  published 
November  25, 1994  (59  FR  60572). 
The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  lessens  the  regulatory  burden 
on  small  entities  by  removing  pricing 
disparities  thait  are  causing  or  could 
cause  financial  hardship  for  certain 
regulated  plants. 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
■Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  6(11-674),  provides  that 
adminis'rative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  mav 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  c  ourt 
of  the  United  States  in  anv  di.strict  in 


which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Carolina,  Georgia, 
Tennessee  Valley,  and  Louisville- 
Lexington-Evansville  marketing  areas. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
November  25,  1994  (59  FR  60572). 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  orders. 
Interested  persons  were  afforded 
opportunity  to  file  written  data,  views 
and  arguments  thereon.  One  comment 
supporting  and  three  comments 
opposing  the  proposed  suspension  were 
received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
period  of  March  1,  1995.  through 
February  28,  1996,  the  following 
provisions  of  the  order  do  not  tend  to 
effectuate  the  declared  policv  of  the  Act- 

1.  In  §  1005.7(d)(3)  of^the  Carolina 
order,  the  words  "from",  "there",  "a 
greater  quantity  of  route  disposition, 
except  filled  milk,  during  the  month", 
and  "than  in  this  marketing  area"; 

2.  In  §  1007.7(e)(3)  of  the  Georgia 
order,  the  words  ",  except  as  provided 
in  paragraph  (e)(4)  of  this  section,"; 

3.  In  §  1007.7  of  the  Georgia  order, 
paragraph  (e)(4); 

4.  In  §  1011.7(d)(3)  of  the  Tennessee 
Valley  order,  the  words  "from",  "there", 
"a  greater  quantity  of  route  disposition, 
except  filled  milk,  during  the  month", 
and  "than  in  this  marketing  area";  and 

5.  In  §  1046.2  of  the  Louisville- 
Lexington-Evansville  order,  the  word 
"Pulaski". 

Statement  of  Consideration 

This  document  extends  an  existing 
suspension  that  has  been  in  effect  since 
March  1,  1994.  This  suspension  allows 
a  distributing  plant  operated  by  Land-O- 
Sun  Dairies.  Inc.,  at  Kingsport, 
Tennessee,  that  is  located  within  the 
Tennessee  Valley  marketing  area  and 
that  meets  all  of  the  pooling  standards 
of  the  Termessee  Valley  order  (Order  11) 
to  be  regulated  under  that  order  rather 
than  the  Carolina  order  (Order  5) 
despite  the  plant  having  greater  sales  in 
the  Carolina  marketing  area.  It  also 
allows  a  distributing  plant  operated  by 
.Southern  Belle  Dair>-  Company.  Inc..  " 


located  at  Somerset,  Kentuckv,  that  has 
been  regulated  under  the  Tennessee 
Valley  order  for  the  past  five  years  to 
remain  regulated  there  even  if  it 
develops  greater  sales  in  the  Louisvilie- 
Lexington-Evansville  (Order  46) 
marketing  area.  In  addition,  the 
suspension  allows  a  supply  plant 
operated  by  Armour  Food  Ingredients  at 
Springfield,  Kentucky,  that  has  been 
supplying  the  Southern  Belle  plant  to 
remain  pooled  under  the  Tennessee 
Valley  order  without  having  to  make 
uneconomic  shipments  of  milk  that  it 
contends  would  be  necessary  to  remain 
pooled  if  the  Somerset  plant  were 
regulated  under  Order  46. 

The  problems  prompting  the  e.visting 
suspension  of  these  provisions  were 
thoroughly  explained  in  a  suspension 
order  (DA-93-29)  issued  on  March  28. 
1994  (published  April  1, 1994  (59  FR 
15315)).  In  that  document,  it  was  noted 
that  "orderly  marketing  will  be  best 
preserved  by  adopting  the  proposed 
suspension,  for  a  12-month  period  onK. 
to  allow  the  industry  time  to  develop 
proposals  for  a  hearing  to  be  held  before 
the  suspension  period  expires." 
[emphasis  added] 

Due  to  significant  changes  that  have 
occurred  in  these  markets  within  the 
past  year,  the  Department  was  delayed 
in  holding  the  promised  hearing  until 
Januan,'  4.  1995.  (The  one-dav  hearing 
was  held  in  Charlotte,  North  Carolina  ) 
Advised  that  the  Department  would  b«' 
unable  to  evaluate  the  hearing  record 
and  amend  the  orders  by  the  time  the 
current  suspension  expires  on  Februar\ 
28,  both  Southern  Belle  Dairy  Company 
and  Land-O-Sun  Dairies,  Inc..  who  were 
proponents  of  the  existing  suspension, 
submitted  requests  to  exlend  the  t  urrent 
suspension  until  the  amendatory 
proceeding  was  concluded. 

Mid-America  Dairymen.  Inc.  (Mid- 
America)  and  Southern  Milk  Sales,  on 
behalf  of  their  member-producers  vvhr» 
deliver  prrjducer  milk  to  plants 
regulated  under  the  Orders  5,7.11.  and 
46,  filed  a  comment  letter  supporting 
the  continued  suspension.  Coburg  D.iir\ 
Inc.  (Coburg),  Edisto  Milk  Producers 
Association,  and  Purity  Dairies.  In< 
(Purity),  filed  comment  letters  in 
opposition  to  the  continued  suspensinn 
Coburg  and  Edisto  reiterated  their 
opposition  to  the  existing  suspension 
and  questioned  the  rationale  for 
continuing  it.  but  offered  no  opposition 
testimony  to  proposals  at  the  hearing; 
that  would  permanently  regulate  the 
Land-O-Sun  and  Southern  Belle  plants 
under  Order  11.  Purity  Dairies,  a 
Nashville,  Tennessee,  handler  thai  is 
regulated  under  the  Georgia  order 
(Order  7),  stated  that  it  cannot  pro(  ore 
milk  from  its  traditional  supply  an-a  in 
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central  Kentucky  in  competition  with 
Armour  and  Southern  Belle  because  its 
blend  price  in  Nashville  is  no  longer 
competitive  with  the  Order  11  blend 
price. 

While  it  is  true  that  Purity's  blend 
price  under  Order  7  and  former '  Order 
98  (Nashville,  Tennessee)  was 
frequently  close  to  or  below  the  Order 
1 1  blend  price  during  the  months  of 
December  1993  through  April  1994,  data 
introduced  into  the  record  of  the 
Charlotte  hearing  indicate  that  since 
May  1994  the  Nashville-Springfield 
price  relationship  has  returned  to  a 
more  normal  pattern,  as  shown  in  the 
Table  1. 

Table  1.— Comparison  of  Bleno 
Prices:  January  1  992-November 
1994  Nashville.  TN  (Order  98/ 
7)— Springfield,  KY  (Order  11) 


Average 

Average 

t)4end 

Mend 

price  at 

price  at 

Nash- 
vi«e,TN. 

Spring- 
field, 

Dif- 
ference 

under 

KY. 

order 

under 

98/7 

order  11 

1/92-1 1/93 

13.85 

13.58 

.26 

12^3-4/94 

14.22 

14.33 

-It 

5/94-11/94 

14.01 

13.72 

.28 

If  Purity  has  difficulty  in  attracting  a 
milk  supply,  it  should  direct  its  concern 
to  the  open  record  for  the  proposed 
Southeast  marketing  area,  which 
encompasses  the  Nashville  area. 

There  was  no  testimony  at  the  January- 
4  hearing  in  opposition  to  either  the 
continuation  of  the  current  suspension 
or  to  the  Southern  Belle  proposals, 
which,  as  noted  above,  effectively 
would  allow  Southern  Belle,  and 
therefore  Armour,  to  be  permanently 
regulated  under  Order  11. 

Accordingly,  it  is  necessary  to 
suspend  the  aforesaid  provisions  from 
March  1, 1995,  through  February  28, 
1996,  or  until  such  earlier  time  as  an 
order  amending  the  aforesaid  orders  is 
issued  on  the  basis  of  the  January  4, 
1995,  hearing  record. 

List  of  Subjects  in  7  CFR  Parts  1005, 
1007, 1011.  and  1046 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
Title  7.  Parts  1005.  1007, 1011,  and 
1046,  are  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  1005, 1007,  1011,  and  1046 
continues  to  read  as  follows: 


Authorily:  Sees.  1-19,  48  Stat  31.  as 
amended;  7  U.S.C  601-674. 

PART  1005— MILK  IN  THE  CAROLINA 
MARKETING  AREA 

§  1005.7    [Suspended  in  part] 

2.  In  §  1005.7(d)(3).  the  words  •from", 
"there",  "a  greater  quantity  of  route 
disposition,  except  filled  milk,  diu-ing 
the  month",  and  "than  in  this  marketing 
area"  are  suspended  from  March  1, 
1995,  through  February  28.  1996; 

PART  1007— MILK  IN  THE  GEORGIA 
MARKETING  AREA 

§1007.7    {Suspended  in  part] 

3.  In  §  1007.7(e)(3),  the  words  ". 
except  as  provided  in  paragraph  (e)(4)  of 
this  section,"  are  suspended  from  March 
1, 1995,  through  February  28,  1996; 

4.  In  §  1007.7.  paragraph  (e)(4)  is 
suspended  from  March  1,  1995,  through 
February  28.  1996; 

PART  1011— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

§1011.7    [Amended] 

5.  In  §  1011.7(d)(3),  the  words  "from", 
"there",  "a  greater  quantity  of  route 
disposition,  except  filled  milk,  during 
the  month",  and  "than  in  this  marketing 
area"  are  suspended  from  March  1, 
1995.  through  February  28, 1996;  and 

PART  1046— MILK  IN  THE 
LOUISVILLE-LEXINGTON-EVANSVILLE 
MARKETING  AREA 

§1046.2    [Amended] 

6.  In  §  1046.2  of  the  Louisville- 
Lexington-Evansville  order,  the  word 
"Pulaski"  is  suspended  from  March  1, 
1995.  through  February  28. 1996. 

Dated;  Febnjar>'  2. 1995. 
Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Bpgulatory  Programs. 
|FR  Doc.  95-3143  Filed  2-7-95:  8:45  ami 
BH.UNG  COOE  341(M>2-P 


7  CFR  Part  1050 

[DA-95-09] 

Milk  in  ttie  Central  Illinois  Marketing 
Area;  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACnON:  Suspension  of  rule. 


'  The  Nachvilie.  Tennessee,  order  was  terminated 
effetliveluly  31,  1993. 


SUMMARY:  This  document  suspends  the 
aggregate  limits  on  the  amount  of 
producer  milk  that  may  be  diverted 
from  a  pool  plant  under  the  Central 
Illinois  Federal  milk  marketing  order  for 


an  indefinite  period  beginning  with  the 
month  of  January  1995.  The  proposal 
was  submitted  by  Prairie  Farms  Dairy, 
Inc..  and  Associated  Milk  Producers. 
Inc.  Both  cooperatives  contend  the 
suspension  is  necessary  to  ensure  that 
producers  historically  associated  with 
the  market  will  continue  to  have  their 
milk  pooled  under  the  order  without 
having  to  move  milk  uneconomically. 
EFFECTIVE  DATE:  February  8,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist. 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2971.  South 
Building,  P.O.  Box  96456,  Washington. 
DC  20090-6456.  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  December  28,  1994;  published 
January  4. 1995  (60  FR  379). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  lessens  the  regulatory  impact 
of  the  order  on  certain  milk  handlers 
and  tends  to  ensure  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accnie  from  such  pricing. 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
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has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretar>''s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after 'the  date  of  the 
entry  of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Central  Illinois  marketing 
area. 

Notice  of  proposed  rulemaking  was 
pubhshed  in  the  Federal  Register  on 
January  4.  1995  (60  FR  379).  concerning 
a  proposed  suspension  of  the  aggregate 
diversion  limits  for  a  pool  distributing 
plant  regulated  under  Order  50. 
Interested  persons  were  afforded 
opportunity  to  file  written  data,  views 
and  arguments  thereon.  No  comments 
were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  an  indefinite  period  beginning 
January  1,  1995,  the  following  provision 
of  the  order  does  not  tend  to  effectuate 
the  declared  policy  of  the  Act: 

In  §  1050.13(d)(2).  the  words  "; 
Provided,  That  the  total  quantity  of 
producer  milk  diverted  does  not  exceed 
35  percent  of  the  physical  receipts  of 
producer  milk  at  the  handler's  pool 
plant  during  the  month,  exclusive  of 
milk  of  producers  who  are  members  of 
a  cooperative  association  that  is 
diverting  milk  and  the  milk  of  other 
producers  that  is  diverted  pursuant  to 
paragraph  (d)(3)  of  this  section". 

Statement  of  Consideration 

This  rule  suspends  the  aggregate  limit 
on  the  amount  of  milk  that  may  be 
diverted  from  a  pool  plant  during  the 
months  nf  August  through  April.  At  the 
present  lime,  for  each  day's  production 
of  a  producer's  milk  that  is  delivered  to 
a  pool  plant  during  these  months, 
another  day's  production  may  be 
diverted  to  a  nonpool  plant.  However, 
in  addition  to  this  individual  producer 
limit,  there  is  an  aggregate  limit  of  35 
percent  that  applies  to  the  total  amount 
of  milk  that  a  pool  plant  operator  may 
divert  during  the  month.  The 
suspension  removes  this  3b  percent 
aggregate  limit,  effectively  increasing 
the  aggregate  limit  to  50  percent  of  a 
pool  plant  operator's  total  producer 
receipts  during  the  month. 

In  their  letter  requesting  the 
suspension.  Prairie  Farms  Dairj',  Inc. 
(Prairie  Farms)  and  the  Morning  Glory 
Farms  region  of  Associated  Milk 
Producers.  Inc.  (AMPl),  explained  that 
Prairie  Farms  now  operates  the  only 
distributing  plant  under  the  Central 


Illinois  order  (Order  50)  and  that  both 
cooperatives  supply  milk  to  this  plant, 
which  is  located  in  Peoria.  For  several 
reasons,  including  the  availability  of 
abundant  quantities  of  good  quality 
feed,  milk  production  is  up 
substantially  in  recent  months 
compared  to  the  same  period  of  last 
year.  This  has  resulted  in  both 
cooperatives  having  to  divert  additional 
milk  to  nearby  unregulated 
manufacturing  plants  on  weekends, 
holidays,  and  other  days  when  the 
Peoria  plant  is  not  in  operation. 

Prairie  Farms  and  AMPI  state  that  the 
suspension  will  allow  them  to  continue 
to  balance  the  supply  of  milk  needed  at 
the  Peoria  plant  while  at  the  same  time 
eliminate  the  need  to  haul  milk  in  and 
out  of  the  plant  merely  to  keep  their 
milk  pooled  under  the  order. 

Market  statistics  indicate  that  the 
average  daily  milk  marketed  per  farm  in 
the  Central  Illinois  marketing  area 
during  August  through  November  1994 
was  about  300  poimds  greater  than  for 
the  same  period  in  1993.  This  increase 
in  production,  in  conjunction  with  the 
single  pool  plant  outlet  available  in  this 
market,  supports  a  suspension  of  the 
aggregate  diversion  limitations  for  an 
indefinite  period  so  that  producers 
whose  milk  has  long  been  associated 
with  the  Central  Illinois  marketing  area 
will  continue  to  benefit  from  pooling 
and  pricing  under  the  order. 

It  is  herehy  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary-  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such  rule 
is  necessar\'  to  permit  the  continued 
pooling  of  the  milk  of  dairy  farmers  who 
have  historically  supplied  the  market 
without  the  need  for  making  costly  and 
inefficient  movements  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  No  comments  were 
received. 

Therefore,  good  cause  exists  for 
making  this  order  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1050 

Milk  marketing  orders. 
For  the  reasons  set  forth  in  the 
preamble,  the  following  provision  in 


Title  7,  Part  1050.  is  amended  as 
follows: 

PART  105O-MILK  IN  THE  CENTRAL 
ILUNOIS  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1050  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

§1050.13    [Suspended  In  part] 

Note:  This  amendment  will  not  be 
published  in  the  annual  Code  of  Federal 
Regulations. 

2.  In  §  1050.13(d)(2),  the  words  "; 
Provided,  That  the  total  quantity  of 
producer  milk  diverted  does  not  exceed 
35  percent  of  the  physical  receipts  of 
producer  milk  at  the  handler's  pool 
plant  during  the  month,  exclusive  of 
milk  of  producers  who  are  members  of 
a  cooperative  association  that  is 
diverting  milk  and  the  milk  of  other 
producers  that  is  diverted  pursuant  to 
paragraph  (d)(3)  of  this  section"  are 
suspended  for  an  indefinite  period 
beginning  January  1,  1995. 

Dated:  Februar>-  2, 1995. 
Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 
jFR  Doc.  95-3149  Filed  2-7-95:  8:45  .iml 
HLUNG  COOE  M1(M)2-P 


7  CFR  Part  1212 

[FV-93-707FR] 

RIN0581-AB19 

Lime  Research,  Promotion,  and 
Consumer  Information  Order; 
Amendments 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the  Lime 
Research,  Promotion,  and  Consumer 
Information  Order.  These  amendments 
revise  the  definition  of  the  term  "lime" 
in  order  to  cover  seedless  rather  than 
seeded  limes;  increase  the  exemption 
level  from  less  than  35,000  pounds 
annually  to  less  than  200,000;  alter  the 
size,  composition,  and  term  of  office  of 
the  Lime  Board;  and  make  necessary 
conforming  changes.  This  document  is 
necessary  to  implement  amendments  to 
the  Lime  Research,  Promotion,  and 
Consumer  Information  Act  of  1990. 
EFFECTIVE  DATE:  February  8.  1995. 
ADDRESSES:  Richard  Schultz.  Resean:h 
and  Promotion  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456,  Room  2535-S,  VVashinRt<in. 
DC  20090-6456. 
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FOfl  FURTHER  MFOMIATION  CONTACT: 
Richard  Schultz  at  the  above  address  or 
telephone  (202)  720-5976. 
SUPPLEVEMTARY  MFORMATKM:  This  final 
rule  amends  the  Lime  Research, 
Promotion,  and  Consumer  Information 
Order  [7  CFR  1212],  herein  referred  to 
as  the  Order.  The  Order  is  effective 
under  the  Lime  Research.  Promotion, 
and  Consumer  Information  Act  of  1990 
(1990  Act)  (Pub.  L.  101-624,  7  U.S.C 
6201-6212),  as  amended  by  die  Lime 
Research,  Promotion,  and  Consumer 
Information  Improvement  Act  (1993 
Act)  (Pub.  L.  103-194.  E)ec  14,  1993J. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  will  not 
preempt  any  State  or  local  laws. 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  t>efore 
parties  may  file  suit  in  court.  Under 
§  1957  of  the  Act,  a  person  subject  to  the 
Order  may  file  a  petition  with  the 
Secretary  of  Agriculture  (Secretary*) 
stating  that  the  Order  or  any  provision 
of  the  Order,  or  any  obligation  imposed 
in  connection  with  the  Order,  is  not  in 
accordance  with  law  and  requesting  a 
modification  of  the  Order  or  an 
exemption  from  the  Order.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  such 
hearing,  the  Secretary  will  make  a  ruling 
on  the  petition.  The  Act  provides  that 
the  district  courts  of  the  United  States 
in  any  district  in  which  a  person  who 
is  a  petitioner  resides  or  carries  on 
business  are  vested  with  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  if  a  complaint  for  that  purpose 
is  filed  within  20  days  after  the  date  of 
the  entry  of  the  ruling. 

Regulatory  Impact  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 

The  1990  Act  exempted  lime 
producers  who  produce  less  than  35,000 
pounds  annually  for  the  fresh  market 
from  being  subject  to  the  Order.  When 
the  1990  Act  was  enacted,  there  were  an 


estimated  325  producers  who  produced 
at  least  35,000  pounds  annually  and 
were  subject  to  the  Order.  When  the 
1993  Act  was  enacted,  the  exemption 
level  was  increased  to  less  than  200.000 
pounds  annually.  At  this  exemption 
level,  there  are  an  estimated  50 
producers  who  produce  at  least  200.000 
pounds  and  will  be  subject  to  the  Order. 
Despite  this  increase  in  exemption  level, 
the  majority  of  producers  subject  to  the 
Order  %vill  still  be  classified  as  small 
entities.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (SB A)  (13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000. 

The  increase  in  exemption  level  is  not 
expected  to  significantly  affect  the 
number  of  first  handlers  who  are 
responsible  for  collecting  and  remitting 
producer  assessments  to  the  Lime  Board 
(Board).  The  number  of  first  handlers 
remains  at  approximately  25.  The 
increase  in  exemption  level,  which  also 
applies  to  imfMjrts,  is  not  expected  to 
significantly  affect  the  number  of 
importers  of  fresh  market  limes.  The 
number  of  importers  subject  to  the 
Order  will  increase  from  5  to  35. 
However,  this  increase  in  importers  is 
not  primarily  due  to  the  increase  in  the 
exemption  level  but  rather  to  the 
changing  character  of  the  lime  industry. 
As  in  the  case  of  producers,  the  majority 
of  first  handlers  and  importers  subject  to 
the  Order  will  still  be  classified  as  small 
entities.  Small  agricultural  service  firms, 
which  include  handlers  and  importers, 
have  been  defined  by  the  SBA  as  those 
having  annual  receipts  of  less  than 
$5,000,000. 

Since  the  enactment  of  the  1990  Act.- 
the  character  of  the  lime  industry  has 
significantly  changed.  As  a  result  of  the 
extensive  damage  to  lime  orchards  in 
Florida  by  Hurricane  Andrew  in  August 
1992.  domestic  production  has 
plummeted  and  the  volume  of  imports 
has  increased  dramatically.  Domestic 
production  is  not  expected  to  reach  pre- 
Hurricane  Andrew  levels  for  possibly 
two  to  three  years  because  Florida 
accounted  for  a  majority  of  domestic 
production. 

Shipment  reports  of  domestic  limes, 
from  January  1, 1994,  through  December 
31,  1994.  indicate  truck  shipments  of 
11.32  million  pounds  from  Florida  and 
4.23  miUion  pounds  trora  California,  for 
a  total  of  15.55  million  pounds. 
Shipment  reports  of  imported  limes  for 
the  most  recent  12  month  period. 
November  1. 1993.  through  October  31, 
1994,  indicate  truck  shipments  of 
240.46  million  pounds  bom  Mexico 
plus  an  additional  8.02  million  pounds 
from  13  other  countries,  imports 


currently  represent  roughly  94  percent 
of  lime  shipments  in  the  United  States. 

The  Order,  prior  to  this  action, 
required  lime  producers,  producer- 
handlers,  and  importers  who  produce  or 
import  35,000  pounds  or  more  annually 
for  fresh  market  to  pay  an  assessment 
not  to  exceed  one  cent  per  pound  of 
limes.  This  action  limits  assessment 
obligations  to  producers,  producer- 
handlers,  and  importers  who  produce  or 
import  200.000  pounds  or  more 
annually.  The  expected  results  of  this 
action  will  significantly  decrease  the 
number  of  persons  subject  to  the  Order 
and  decrease  the  amount  of  assessments 
collected. 

This  action  also  alters  the  size  and 
composition  of  the  Board,  the 
administrative  body  appointed  by  the 
Secretary  to  operate  the  Order,  from  1 1 
members  to  seven.  Further,  it  reduces 
the  number  of  producer  members 
serving  on  the  Board  from  seven  to 
three.  The  number  of  importer  members 
will  remain  at  three.  The  seventh 
member  will  be  the  public  member. 
These  changes  to  the  Board's  sire  and 
membership  are  reflective  of  the  current 
structure  of  the  lime  industry'. 

Accordingly,  the  Administrator  of  the 
AMS  has  determined  that  the  changes 
reflected  in  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction 

In  accordance  with  the  Paperwoik 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35}  the  information  collection 
requirements  contained  in  the  Order 
have  been  approved  by  the  OMB  and 
were  assigned  OMB  number  0581-0093. 
except  for  the  Board  nominee 
background  statement  form  which  was 
assigned  OMB  number  0505-0001.  This 
action  will  generally  reduce  tlie  number 
of  information  collections,  and  hence 
the  reporting  burden.  The  information 
collection  requirements  of  the  Order  are 
as  follows: 

(1)  A  periodic  report  by  each  first 
handler  who  bandies  limes  for  fresh 
market.  The  estimated  number  of 
respondents  required  to  complete  this 
report  is  25,  each  submitting  a 
maximum  of  12  responses  per  year,  with 
an  estimated  average  reporting  burden 
of  30  minutes  per  response.  First 
handlers  may  alternatively  prepay 
assessments  annually,  requiring  only  an 
initial  report  of  anticipated  assessments 
and  a  final  annual  report  of  actual 
handling; 

(2)  A  periodic  report  by  each  importer 
who  imports  200,000  or  more  pounds 
annually  for  fresh  market.  The 
estimated  number  of  respondents 
completing  this  report  is  35.  each 
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submitting  a  maximum  of  12  responses 
per  year,  with  an  estimated  average 
reporting  burden  of  15  minutes  per 
response; 

(3)  A  refund  application  form  for 
persons  who  desire  a  refund  of  their 
assessments.  The  estimated  number  of 
respondents  completing  this  application 
is  five,  each  submitting  two  responses 
per  year,  with  ao  estimated  average 
reporting  burden  of  15  minutes  per 
response; 

(4)  An  importer  reimbursement 
application  for  persons  who  import  less 
than  200,000  pounds  annually  and 
desire  to  be  reimbursed  for  assessments 
collected  by  the  U.S.  Customs  Senice. 
The  estimated  number  of  respondents 
completing  this  appHcation  is  20.  each 
submitting  one  response  per  year,  with 
an  estimated  average  reporting  burden 
of  15  minutes  per  response; 

(5)  An  exemption  application  for 
persons  who  produce  or  import  less 
than  200,000  pounds  annually  for  fresh 
market  to  be  exempt  from  assessments 
and  recordkeeping  requirements.  The 
estimated  number  of  respondents 
completing  this  appHcation  is  600,  each 
submitting  one  response  per  year,  writh 
an  estimated  average  burden  of  15 
minutes  per  response; 

(6)  A  referendum  ballot  to  be  used  not 
later  than  30  months  after  assessments 
begin  under  the  amended  Order  and 
periodically  thereafter  to  indicate 
whether  producers  and  importers  favor 
continuance  of  the  Order.  The  estimated 
number  of  respondents  completing  this 
ballot  is  85,  each  submitting  one 
response  approximately  every  five 
years,  or  an  annual  average  of  10 
respondents,  with  an  estimated  average 
reporting  burden  of  15  minutes  per 
response; 

(7)  A  nominee  background  statement 
form  for  Board  member  and  alternate 
positions.  Two  nominees  will  be 
nominated  for  each  open  position  on  the 
Board.  The  estimated  number  of 
respondents  completing  this  form  is  28 
during  the  first  year  of  Order  operations, 
and  approximately  eight  per  year 
thereafter,  with  an  estimated  average 
reporting  burden  of  30  minutes  per 
response;  and 

(8)  A  requirement  to  maintain  records 
sufficient  to  verify  reports  submitted 
under  the  Order.  The  estimated  niunber 
of  persons  required  to  comply  with  this 
requirement  is  70,  each  of  whom  will 
have  an  estimated  annual  burden  of 
seven  minutes. 


Backgnmnd 

The  1990  Act  was  enacted  on 
November  28, 1990.  for  the  purpose  of 
establishing  an  orderly  procedure  for 
the  development  and  financing  of  an 


effective  and  coordinated  program  of 
research,  promotion,  and  consumer 
information  to  strengthen  the  domestic 
and  foreign  markets  for  limes.  The 
Order  required  by  the  1990  Act  became 
effective  on  January  27, 1992  (57  FR 
2985),  after  notice  and  comment 
rulemaking. 

In  March  1992  the  Department 
conducted  nomination  meetings  to 
nominate  lime  producers  and  importers 
for  appointment  to  the  Board.  The  Board 
members  were  appointed  by  the 
Secretary  in  September  1992,  and  the 
Board  conducted  its  first  meeting  at  the 
Department  in  Washington.  DC  in 
October  1992.  During  the  course  of  this 
meeting,  the  Board  and  the  Department 
concluded  that  a  technical  amendment 
was  needed  to  cover  seedless  rather 
than  seeded  limes.  Consequently,  full 
implementation  of  the  Order  was 
delayed  until  the  enactment  of  such 
technical  amendment. 

The  1993  Act  contained  the  necessary' 
technical  amendment  to  cover  seedless 
limes  [citrus  latifolia)  rather  than  seeded 
limes  [citrus  aurantifolia)  under  the 
Order.  The  1993  Act  also  provided  for 
increasing  the  exemption  level  from  less 
than  35.000  pounds  annually  to  less 
than  200,000;  terminating  the  initial 
Board;  changing  the  size  and 
composition  of  the  Board;  and  delaying 
the  initial  referendum  date. 

A  proposed  rule  published  in  the 
April  7. 1994,  issue  of  the  Federal 
Register  (58  FR  3446]  invited  comments 
on  amending  the  Order  to  reflect  the 
provisions  of  the  1993  Act.  The  Act.  as 
amended,  revises  the  definition  of  the 
term  "lime"  from  citrus  aurantifolia  to 
citrus  latifolia;  increases  the  exemption 
level  from  less  than  35,000  pounds 
annually  to  less  than  200,000;  alters  the 
size,  composition,  and  term  of  office  of 
the  Board;  and  makes  conforming 
changes. 

The  Department  received  one 
comment  on  the  April  7  proposed  rule. 
This  comment  was  received  fi^m  the 
California  Association  of  Limegrowers. 
The  commenter  requested  clarification 
on  whether  producers  and  importers 
subject  to  the  Order  will  be  required  to 
pay  an  assessment  on  their  total  annual 
production  or  impwtation,  or  on  the 
portion  of  their  volume  surpassing  the 
exemption  level  of  less  than  200,000 
pounds  aimually.  In  response  to  this 
comment,  producers  and  importers  of 
200,0(X)  poimds  or  more  of  limes 
annually  will  be  required  to  pay 
assessments  on  their  total  annual 
production  or  importation. 

This  rule  changes  the  definition  of 
"lime"  from  citrus  aurantifolia  (seeded 
lime)  to  citrus  latifolia  (seedless  lime)  in 
§  1212.5  of  the  Order.  Although  the 


intent  of  the  Act  was  to  cover  seedless 
limes,  the  definition  of  "lime"  in 
§  1953(6)  of  the  1990  Act  applied  only 
to  seeded  limes. 

This  rule  increases  the  producer  and 
importer  exemption  level  from  less  than 
35,000  pounds  annually  to  less  than 
200.000  pounds  annually.  This  revised 
exemption  level  was  reached  through 
industry  consensus.  Therefore,  this  rule 
changes  references  to  35,000  poimds  in 
§§  1212.65. 1212.68.  and  1212.59  of  the 
Order  to  200,000  pounds.  In  addition,  a 
new  paragraph  (d)  has  been  added  to 
§  1212.68  of  the  Order  whereby  exempt 
importers  may  obtain  a  refund  of 
assessments  collected  by  the  U.S. 
Customs  Service. 

Moreover,  this  rule  changes  the  size  of 
the  Board  from  11  members  to  seven. 
The  Board,  prior  to  this  action,  was 
composed  of  seven  producer  members, 
three  importer  members,  and  their 
alternates.  The  public  member  position 
was  vacant.  This  action  decreases  the 
number  of  producer  members  from 
seven  to  three,  which  more  fairly 
reflects  the  current  structure  of  the  lime 
industry.  Therefore,  §§  1212.30. 
1212.32,  and  1212.34  of  the  Order  have 
been  either  amended  or  rex'ised  to  make 
these  changes  in  the  Board's 
composition. 

This  rule  also  changes  the  Board's 
composition  in  §  1212.30(b)  relative  to 
representation  of  producer  and  importer 
members  vdthin  the  two  districts 
established  under  the  Order. 
District  1  includes  the  States  east  of  the 
Mississippi  River,  Puerto  Rico,  and  the 
District  of  Columbia.  District  2  includes 
the  States  west  of  the  Mississippi  River. 
Prior  to  this  action,  the  Order  provided 
for  six  producer  members  and  one 
im.porter  member  and  their  alternates 
from  District  1.  and  one  producer 
member  and  two  importer  members  and 
their  aUemates  fi^m  District  2.  This 
action  reduces  the  number  of  producer 
members  from  District  1  from  six  to  two 
by  amending  and  revising  §  1212.30  of 
the  Order. 

Further,  as  a  result  of  this  allocation 
of  Board  membership,  the  realignment 
of  districts  or  reapportionment  of 
membership  between  Districts  1  and  2 
on  the  basis  of  changes  in  production 
and  importation  is  no  longer  necessary. 
Such  realignment  or  reapportionment  is 
inconsistent  with  the  1993  Act. 
Therefore,  any  references  to  such 
realignment  or  reapportionment  have 
been  removed  from  §§  1212.18.  1212.30. 
and  1212.40  of  the  Order. 

Reducing  the  size  of  the  Board  affects 
the  requirements  for  a  quorum  and  the 
number  of  trustees  which  will  be 
designated  if  the  program  were  to  be 
terminated.  Therefore,  this  action 
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amends  §  1212.37  of  the  Order  by 
decreasing  from  six  to  four  the  number 
of  members  needed  to  constitute  a 
quorum  at  Board  meetings  and  by 
changing  the  nimiber  of  trustees 
designated  in  §  1212.84  of  the  Order 
from  five  to  four. 

The  1993  Act  requires  that 
appointments  of  the  Board  members 
made  under  the  1990  Act  be  terminated. 
Such  appointments  will  be  terminated 
on  the  effective  date  of  this  rule  and, 
when  practicable,  new  appointments 
will  be  made  by  the  Secretary.  The  1993 
Act  also  specifies  that  the  initial  Board 
members  under  the  amended  Order  will 
serve  initial  terms  of  office  of  30 
months.  This  change  is  directly  related 
to  the  provision  of  the  1993  Act  which 
delays  the  deadline  for  the  initial 
referendum  until  30  months  after  the 
date  on  which  the  collection  of 
assessments  begin  under  the  amended 
Order.  A  conforming  change  in 
§  1212.67  of  the  Order  pursuant  to  the 
1993  provision  has  also  been  made. 

In  order  to  provide  administrative 
continuity  during  the  30  months  prior  to 
the  initial  continuance  referendum,  the 
1993  Act  provides  that  the  initial  Board 
members  under  the  amended  Order 
serve  30-month  concurrent  terms  of 
office.  The  1990  Act  provided  for  the 
staggering  of  the  terms  of  oflice  of  the 
initial  Board  members.  Although 
staggered  terms  of  office  are  generally 
desirable,  this  created  a  situation  where 
30  {>ercent  or  more  of  the  Board's 
membership  could  change  prior  to  the 
initial  referendum.  In  contrast,  the  1993 
Act  provides  that  the  initial  Board 
members  under  the  amended  Order 
serve  30-month  concurrent  terms  of 
office  and  that  staggered  terms  be 
reinstituted  after  the  referendum  if  the 
program  continues.  The  purpose  of  this 
change  is  to  minimize  the  organizational 
imcertainties  associated  with  Board 
member  turnover  and  to  facilitate 
organizational  continuity  during  the 
period  prior  to  the  initial  referendum. 
Therefore,  this  action  also  revises 
§1212.34  of  the  Order. 

In  addition,  a  technical  change  is 
made  to  §  1212.64  of  the  Order  to  add 
the  code  number  for  Umes  from  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

After  consideration  of  all  relevant 
material  presented,  it  is  found  that  the 
amendments  to  the  Order  herein  tend  to 
effectuate  the  decljired  policy  of  the  Act. 
as  amended. 

Pursuant  to  the  provisions  of  5  U.S.C. 
553,  it  is  found  and  determined  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  (1)  this  action  is  required  by  the 


1993  Act;  (2)  the  proposed  rule 
provided  a  30-day  period  to  allow 
interested  parties  to  comment  prior  to 
this  action;  (3)  the  amended  Order 
cannot  be  fully  implemented  until  this 
rule  becomes  effective  and  the  initial 
Board  is  appointed;  and  (4)  no  useful 
purpose  would  be  served  by  a  delay  of 
the  effective  date. 

List  of  Subjects  in  7  CFR  Part  1212 

Administrative  practice  and 
procedure.  Advertising,  Limes, 
Marketing  agreements.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  1212  is  amended 
as  follows: 

PART  1212— LIME  RESEARCH, 
PROMOTION,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
Part  1212  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  6201-6212. 

Subpart  A — Lime  Research, 
Promotion,  and  Consumer  Information 
Order 

§1212.2    [Amended] 

2.  Section  1212.2  is  amended  by 
removing  the  phrase  "and  any 
amendments  thereto"  and  adding  in  its 
place  "as  amended". 

§1212.5    [Amended] 

3.  Section  1212.5  is  amended  by 
removing  the  word  " aurantifolia"  and 
adding  in  its  place  "latifolia". 

§1212.18    [Amended] 

4.  Section  1212.18  is  amended  hy 
removing  the  phrase  ",  or  other 
subdivisions  as  may  be  prescribed 
pursuant  to  §  1212.40{o)". 

5.  In  §  1212.30  paragraph  (a)  is 
amended  by  removing  the  word 
"Seven"  and  adding  in  its  place 
"Three";  paragraph  (b)  is  revised;  and 
paragraph  (c)  and  the  undesignated 
concluding  text  are  removed  as  follows: 

§  1 21 2.30    Establishment  and  memt>ership. 

•        »        *        *        • 

(b)  Two  of  the  three  producer 
members  shall  be  producers  of  Umes  in 
District  1 ,  and  one  producer  member 
shall  be  a  producer  of  Umes  in  District 
2.  One  of  the  three  importer  members 
shall  be  an  importer  of  limes  in  District 
1,  and  two  importer  members  shall  be 
importers  of  limes  in  District  2.  The 
public  member  shall  be  selected  at  large. 

§1212.31    [Amended] 

6.  Section  1212.31  is  amended  by 
revising  the  section  heading  and 
paragraph  (a),  designating  the  e.xisting 
text  of  paragraph  (k)  as  paragraph  (k)(l) 
and  revising  it,  and  designating  the 


concluding  text  at  the  end  of  the  section 
as  paragraph  (k)(2)  to  read  as  follows: 

§1212.31    Nominations. 

*  •        •        *        * 

(a)  Except  for  the  member  and 
alternate  member  who  represent  the 
general  public,  nominations  of  initial 
members  to  the  Board  shall  be 
submitted  to  the  Secretary  for  selection 
as  soon  as  practicable  after  February  8, 
1995.  In  subsequent  years,  nominations 
of  members  to  the  Board  shall  be 
submitted  to  the  Secretary  by  the  Board 
by  August  1.  Nominations  may  be  made 
by  means  of  group  meetings  for 
producer  and  importer  members  or  by 
mail  ballot. 

•  •        •        •        • 

(k)  (1)  In  the  event  of  a  mail  ballot,  all 
qualified  persons  interested  in  serving 
on  the  Board  or  who  are  interested  in 
nominating  another  person  to  serve  on 
the  Board  shall  submit  to  the  Board  in 
writing  such  information  as  name, 
mailing  address,  number  of  pounds 
produced,  marketed,  handled,  or 
imported,  or  other  information  as  may 
be  required,  in  order  to  place  that 
person  on  the  ballot:  Provided,  That  in 
the  case  of  nominating  the  initial  Board 
under  the  amended  Act,  the  Secretary 
shall  mail  out  the  ballots  and  cause 
press  releases  concerning  the 
distribution  of  ballots  and  pertinent 
information  on  balloting  to  be 
distributed  to  the  media  in  the  lime 
producing  and  importing  areas.  These 
ballots  shall  be  returned  to  the 
Secretary. 


§1212.32    [Amended] 

7.  Section  1212.32  is  amended  by 
removing  the  word  "seven"  and  adding 
in  its  place  "three". 

8.  Section  1212.34  is  revised  to  read 
as  follows: 

§1212.34    Termofo«ice. 

(a)  The  initial  members  of  the  Board 
and  their  respective  alternates  shall 
serve  30-month  concurrent  terms  of 
office. 

(b)  The  term  of  office  for  the  initial 
Board  shall  begin  immediately 
following  appointment  by  the  Secretary. 
In  subsequent  years,  the  term  of  office 
shall  begin  on  January  1  or  such  other 
period  which  may  be  approved  by  the 
Secretary. 

(c)  Subsequent  appointments  to  the 
Board  will  be  for  a  term  of  3  years, 
except  that  during  the  initial  3-year 
appointments,  members  and  their 
alternates  shall  serve  terms  as  follows: 
one  producer  member  from  District  1 
and  one  importer  member  from  District 
2  shall  be  appointed  for  a  term  of  1  year; 


Federal  Roister  /  Vol.  60,  No    26  /  Wednesday.  February  8.  1995  /  Rules  and  Regulations 


7439 


the  importer  member  from  District  1  and 
the  producer  member  from  District  2 
shall  be  appointed  for  a  term  of  2  years: 
and  one  producer  member  from  District 
1  and  one  importer  member  from 
District  2  shall  be  appointed  for  a  terra 
of  3  years.  j 

(d)  Board  members  and  alternates 
shall  serve  during  the  term  of  office  for 
which  they  are  selected  and  have 
qualified,  and  until  their  successors  are 
selected  and  have  qualified. 

(e)  No  member  or  alternate  shall  serve 
more  than  two  siiccessive  terms. 
However,  members  and  alternates 
.serving  a  term  of  1  year,  after  having 
served  a  30-month  concurrent  term,  may 
serve  a  third  successive  term. 

§  1212.37  .  [Amended] 

9.  In  §  1212.37  paragraph  (a)  is 
amended  by  removing  the  word  "Six" 
and  adding  in  its  place  "Four". 

§1212.40    [Amended] 

10.  Section  1212.40  is  amended  by 
removing  paragraph  (o)  and 
redesignating  paragraphs  (p).  (q).  and  {r) 
as  paragraphs  (o).  (p),  and  (q) 
respectively. 

1 1.  Section  1212.64  is  amended  by 
adding  a  new  pare^graph  (j)  to  read  as 
follows:  I 


§1212.64    Assessments. 
*         •         •         «         • 

(j)  The  import  assessment  shall  be 
uniformly  applied  to  imported  limes 
that  are  identified  by  the  number 
0805.90.0010  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  or  any 
other  number  used  to  identify  limes  as 
defined  in  §1212.5. 

§1212.65    [Amended] 

12.  In  §  1212.65(  paragraph  (c)(2)(viii) 
is  amended  by  reifioving  the  number 
"35.000"  and  adding  in  its  place 
'200.000". 

I'.i.  Section  121^.67  is  amended  by 
revising  the  introductory  te.\t  of 
paragraph  (a)  to  road  as  "follows: 

§1212.67    Refunds. 

(a)  Subject  to  the  provisions  of  this 
.section  any  producer,  producer-handler, 
or  importer  shall  have  the  right  to 
personally  demand  and  receive  from  the 
Board  a  refund  of  assessments  paid  by 
or  on  behalf  of  such  prcxlucer.  producer- 
handler,  or  importer  for  any  calendar 
month  during  the  period  beginning  on 
the  date  on  which  the  collection  of 
assessments  begins  under  this  Order 
and  ending  on  the  effective  date  of  the 
referendum  mandated  by  section 
1960(a)  of  the  Act;  Provided.  That: 


§1212.68    [Amended] 

14.  In  §  1212.68  paragraph  (a)  is 
amended  by  removing  the  number 
"35.000"  wherever  it  appears  and 
adding  in  its  place  "200.000";  and  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  1 21 2.68    Exemption  from  assessment 

*         •         »         «         , 

(d)  Importers  who  are  exempt  from 
assessment  shall  be  entitled  to 
reimbursement  of  assessments  collected 
by  the  U.S.  Customs  Service  and  shall 
apply  to  the  Board  for  reimbursement  of 
such  assessments  paid  on  a  marketing 
year  basis.  The  Board  shall  reimburse 
such  assessments  within  30  days  of 
receiving  an  importer's  application. 

§1212.69    [Amended] 

15.  SecUon  1212.69  is  amended  by 
removing  the  number  "35.000"  and 
adding  in  its  place  "200.000". 

§1212.84    [Amended] 

16.  In  §  1212.84  paragraph  (a)  is 
amended  by  removing  the  word  "five" 
and  adding  in  its  place  "four". 

Dated:  Febniary  2.  1995. 
Patricia  Jensen. 

Acting  Assistant  Secntan:  Mnrkf.-ting  and 

Regulatory  Programs. 

(FR  Doc.  95-3144  Filed  2-7-95:  8:45  anil 
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DEPARTMENT  OF  TRANSPORTATK)N 
Fede.^al  Aviation  Administration 
14  CFR  Part  71 
[Airspace  Docket  No.  94-AWA-6] 

Modificaton  of  ttie  Flint  Bishop 
International  Airport,  MI,  Madison  Dane 
County  Regional  AJrport-Truax  Field. 
Wl,  Peoria,  Greater  Peoria  Regional 
Airport  IL,  Toledo  Express  Airport, 
OH.  Columbus  AFB,  MS,  and  the 
Jackson  international  Airport,  MS. 
Class  C  Airspace  Areas  and 
Establishment  of  the  Madison  Dane 
County  Regional  Airport-Truax  Field, 
Wl,  and  Jackson  International  Airport 
MS,  Class  E  Airspace  Areas 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  nile. 


SUMWARY:  This  rule  modifies  the  Flint 
Bishop  International  Airport.  MI. 
Madison  Dane  County  Regional  Airport- 
Truax  Field.  Wl.  Peoria,  Greater  Peoria 
Regional  Airport.  IL.  Jackson 
International  Airport,  MS.  Toledo 
Express  Airport.  OH.  and  the  Columbus 
AFB.  MS.  Class  C  airspace  areas.  The 


effective  hours  are  amended  to  coincide 
with  the  associated  radar  approach 
control  facility's  hours  of  operation. 
Class  C  airspace  areas  are  predicated  on 
an  operational  air  traffic  control  tower 
(ATCT)  serviced  by  a  radar  approach 
control  facility.  The  designated 
boundaries  and  altitudes  of  these  Class 
C  airspace  areas  will  remain  as  they 
currently  exist.  In  addition,  this  action 
establishes  Ciass  E  airspace  at  Madison 
Dane  County  Regional  Airport-Truax 
Field.  VVI,  and  Jackson  International 
Airport.  MS.  when  the  associated  radar 
approach  control  facility  is  not  in 
operation.  Also.  Class  E  airspace  is 
established  as  an  extension  to  the 
Madison  Dane  County  Regional  Airport- 
Truax  Field.  VVI.  Class  C  airepace  an;a 
to  provide  controlled  airspace  to 
instrument  operations. 

EFFECnvE  DATE:  0901  LTC.  March  30 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruc:tion  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procediires  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  telephone:  (2021 
267-9255. 

SUPPLEMENTARY  INFORMATK3N: 
History 

.  On  Jaiiuar)'  13,  1995.  the  V.W 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  the  Flint  Bishop 
International  Airport.  MI.  Madison  Dane 
County  Regional  Airport-Truax  Field. 
VVI.  Fcoria.  Greater  Peoria  Regional 
Airport,  IL,  Toledo  Express  .Airport.  OH, 
Columbus  AFB.  MS.  and  the  JacLsnn 
International  Airport.  MS.  Class  C 
airspace  areas  and  estabUsb  the 
Madi.son  Dane  County  Regional  .Airport- 
Truax  Field.  VVI.  and  the  Jackson 
International  Airport.  MS.  Ciass  E 
airspace  areas  (60  FR  31 0&).  Inic-ested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  bv 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
It  was  also  determined  that  Class  E 
extensions  are  needed  for  instrument 
approach  procedures  at  Madison  Dane 
County  Regional  Airport-Truax  Field. 
VVI.  Therefore,  this  action  establishes 
Class  E3  airspace  to  coincide  with  the 
effective  hours  of  the  Madison  Dane 
County  Regional  Airport-Truax  Field. 
VVI.  Class  C  airspace  area.  Except  for 
editorial  changes,  and  establishment  of 
the  E.J  designation  for  Madison  Dane 
County  Regional  Airport-Truax  Field. 
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this  amendment  is  the  same  as  that 
proposed  in  the  notice.  Class  C,  Class 
E2.  and  Class  E3  airspace  designations 
are  published  in  paragraphs  4000,  6002 
and  6003,  respectively,  of  FAA  Order 
7400.9B  dated  July  18.  1994,  and 
effective  September  16.  1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  C  and  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Flint  Bishop 
International  Airport.  MI.  Madison  Dane 
County  Regional  Airport-Truax  Field, 
\VI,  Peoria.  Greater  Peoria  Regional 
Airport.  IL.  Toledo  Express  Airport.  OH. 
Columbus  AFB.  MS.  and  the  Jackson 
International  Airport.  MS.  Class  C 
airspace  areas  by  amending  the  effective 
hours  to  coincide  with  the  associated 
radar  approach  control  facility's  hours 
of  operation.  The  designated  boundaries 
and  altitudes  of  these  Class  C  airspace 
areas  will  not  change.  In  addition,  this 
action  establishes  the  Madison  Dane 
County  Regional-Truax  Field  Airport. 
\VI.  Class  E2  and  E3  airspace  areas  and 
the  Jackson  International  Airport.  MS. 
Class  E2  airspace  area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operational! v 
current,  it.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
E.\ecutive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Februan,-  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
rogulaton,'  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CF"R 
part  71  continues  to  read  as  follows: 


Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  1()6(r):  H  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  A'viation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  16.  1994,  is  amended  as 
follows: 

Paragraph  4000— Subpart  C— Class  C 
Airspncf 


AGL  MI  C  Flint  Bishop  Intematinnal 
Airport,  MI  [Revised] 

Bishop  International  Airport.  MI 
(Lat.  42''57'56"N.,  long.  83°44'37  '  W.) 
That  air.spare  extending  upward  from  the 
.surface  to  and  including  4,800  feet  MSL 
within  a  5-mile  radius  of  the  Bishop 
International  Airport;  and  that  airspace 
extending  upward  from  2.100  feet  MSL  to 
and  including  4,800  feet  MSL  within  a  10- 
mile  radius  of  the  airport.  This  Class  C 
airspace  area  is  effective  during  the  speLific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
***** 

AGL  WT  C  Madison  Dane  County  Regional 
Airport-Truax  Field,  WI  IRevise'd] 

Dane  County  Regional  Airport-Truax  Field. 
WI 
(Lat.  43'=08'22"  N..  long.  89°2014'  U  .) 
Waunakee  Airport 
(Lat.  43°11'00"  N.,  long  89''27'0O  "  \V.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4,900  feet  MSL 
within  a  5-mile  radius  of  the  Dane  County 
Regional  Airport-Truax  Field  excluding  that 
airspace  within  a  I'/z-mile  radius  of  the 
Waunakee  Airport;  and  that  airspace 
extending  upward  from  2.300  feet  MSL  to 
and  including  4.900  feet  MSL  within  a  10- 
mile  radius  of  the  Dane  County  Rc^gional 
Airport-Truax  Field.  This  Class  C  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  .Notii  e  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Dirertorv. 


AGL  IL  C  Peoria,  Greater  Peoria  Re;>ional 
Airport.  IL  (Revised] 

Greater  Peoria  Regional  Airport,  II. 
(Lat.  40''39'53"  N..  long.  89°41'30'  W  } 
That  airspace  extending  upward  from  the 
surface  to  and  including  4.700  feet  MSL 
within  a  5-mile  radius  of  the  Greater  Peoria 
Regional  Airport  and  that  airspace  within  a 
10-mile  radius  of  the  airport  extending 
upward  from  2.000  feet  MSL  to  and 
including  4.700  feet  MSL,  from  the  284° 
bearing  from  the  airport  cloc;kwise  to  the  1S4° 
b»;aring  from  the  airport,  and  that  airspace 
within  a  10-mile  radius  of  the  airport 
extending  upward  from  1.800  fi-ct  M.^L  Id 


and  includin;;  -).700  feet  MSL  honi  iht;  1.=i4 - 
bearing  from  the  airport  clockwise  l«»  ihe  2S4 
bearing  from  the  airport. 


AGL  IL  C  Toledo  Express  Airport.  OH 
[Revised) 

Toledo  Express  Airport,  OH 

(Lat.  4r3512"N.,  long.  83''48'28'  \V.) 
That  airspace  extentling  upward  lro;n  tht 
surfac:e  to  and  including  4,700  feet  .MSL 
within  a  5-mile  radius  of  the  Toledo  Express 
Airport:  and  that  airspace  extending  upward 
from  2.000  feet  MSL  to  and  including  4.71X1 
feet  MSI.  within  a  10-mile  radius  of  the 
airport 


ASO  MS  C  Columbus  AFB,  MS  [Rcvisedl 
Columbus  AFB,  MS 

(Lat.  33'38'37"  N..  long.  88''26'38'  W.) 
That  airspace  within  a  5-inile  nuiiiis  of 
Columbus  AFB  extending  upward  from  the 
surface  to  and  including  4.200  feet  .MSL;  and 
that  airspace  within  a  10-mile  radius  of 
Columbus  AFR  extending  upward  from  1. 5(1(1 
feet  MSL  to  and  including  4.200  fw;l  MSL. 
This  Class  C  airspace  area  is  effective  during 
the  sjHJciric  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  Th.c  effective 
date  and  time  will  thereafter  be  continuously 
pul)ii>he(i  in  the  .Xirijort/Facilfty  Directorv. 


ASO  MSC  [ackson  International  Airport, 
MS  [Revised) 

Iai:kson  International  Airport.  MS 

(Lat.  32'18  41"  N..  long.  90''04'33'  W.) 
That  airspace  within  a  5-mile  radius  of  thi 
Jai  kson  International  Airport  extending 
upward  from  the  surface  to  and  including 
4.400  feet  MSL;  and  that  airspace  within  ii 
10-mile  radius  of  the  airport  extending 
upward  from  1.700  feet  MSL  to  and 
including  4.400  feet  .MSL.  This  Class  C 
airspace  area  is  effective  during  tlie  spec.ilic 
dates  and  times  established  in  advan(.e  hv  a 
Notice  to  Airmen.  The  effective  dale  and  tiim 
will  thereafter  be  continuously  published  ii; 
the  .Mrporl/Fiicilily  Dinictorv. 


Pnrngmph  (iU02 — Subpart  E— Class  E 
Airspace  Arpns  Dt'si<;natnd  as  <i  S::rfnrf'  An  a 
for  an  Airport 


AGL  WI  E2  Madison  Dane  County  Rtfgiunal 
Airport-Truax  Field,  WI  (New) 

Dane  C^ountv  Regional  Air|>ort-TriK'\  Field. 
WI 
(Lat.  43 OH  22  N..  long.  89"20  14"  W.) 
Waiuiakee  Airport 

(Lat.  43^1  lOO'  N..  long  89^270U"  W.) 
Within  a  3-mile  radius  of  the  DnneCountC 
Regional  Airport-Truax  Field  and  within  2.4 
miles  each  side  of  the  358°  bearing  from  the 
Dane  County  Regional  Airport-Truax  Field 
extending  from  the  5-mile  radius  to  7  miles 
north  of  the  Dane  County  Regional  Airport- 
Truax  Field  and  within  2.4  miles  each  side 
of  the  320^  hearing  from  the  Dane  County 
Regional  Airport-Truax  Field  extending  from 
the  5-mile  radius  to  7  miles  northwest  of  ih.- 
Diuir  County  Ki-;;iijnal  Airp<irt-Tr.:.i\  Field   ' 


excluding  that  airspace  within  a  iv-mile 
radius  of  the  Waunakee  Airport  and  within 
2.4  miles  each  side  of  the  134°  bearing  from 
the  Dane  County  Regional  Airport-Truax 
Field  extending  from  the  5-niile  radius  to  7 
miles  southeast  of  the  Dane  County  Regional 
Airport-Truax  Reld.  This  Class  E  airspace 
urea  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


ASO  MS  E2  Jackson  International  Airport 
.MS  [New] 

Jackson  International  Airport.  MS 
(Lat.  32°18'41''N..  long.  90°04'33"W.) 
Within  a  5-mila  radius  of  )ackson 
International  Airport.  This  Class  E  airspace 
area  is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6003~Subpart  E— Class  E 
Airspace  Areas  Extending  Upward  From  the 
Surface  Designated  as  an  Extension  to  a 
Class  C  Surface  Afea 

•      fl* 

AGL  WI  E3  Madison  Dane  County  Regional 
Airport-Truax  Field,  WI  (New) 

Dane  County  Regional  Airport-Truax  Field 
WI 

(Lat.  43°08'22"  N..  long.  89°20'14"  W.) 
Waunakee  Airport 
(Lat.  43°11'00"N.,  long  89°2700"W.) 
That  airspace  extending  upward  from  the 
surface  within  2.4  miles  each  side  of  the  358° 
hearing  from  the  Dane  County  Regional 
Airport-Truax  Field,  extending  from  the  5- 
niile  radius  to  7  miles  north  of  the  Dane 
County  Regional  Airport-Truax  Field  and 
within  2.4  miles  each  side  of  the  320°  bearing 
from  the  5-mile  radius  to  7  miles  northwest 
of  the  Dane  County  Regional  Airport-Truax 
Field  excluding  that  airspace  within  a  1  Vz- 
mile  radius  of  the  Waunakee  Airport  and 
within  2.4  miles  each  side  of  the  134°  bearing 
from  the  Dane  County  Regional  Airport- 
Truax  Field,  extending  from  the  5-mile 
radius  to  7  miles  southeast  of  the  Dane 
County  Regional  Airport-Truax  Field.  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
•         •         »         •         « 

Lssued  in  Washington.  DC,  on  Februar\-  2 
1995. 

Nancy  B.  Kalinowski. 

Acting  Manager.  Airspace— Hules  and 
Aeronautical  Information  Division. 
IFR  Doc.  95-3121  i'iled  2-7-95;  8:45  am) 
BILUNG  CODE  4910-13-l> 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AWA-5] 

Modification  of  the  Birmingham 
Municipal,  AL,  Huntsville  International- 
Carl  T.  Jones  Field,  AL,  Columbia 
Metropolitan,  SC,  and  Chattanooga 
Lovell  Field,  IN,  Class  C  Airspace 
Areas  and  Establishment  of  the 
Huntsville  International-Carl  T.  Jones 
Field,  AL,  and  Chattanooga  Lovell 
Field,  IN,  Class  E  Airspace  Areas 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  modifies  the 
Class  C  airspace  areas  at  Birmingham 
Municipal,  AL.  Huntsville  International- 
Carl  T.  Jones  Field.  AL.  Columbia 
Metropolitan.  SC.  and  Chattanooga 
Lovell  Field.  TN.  Airports.  This  action 
corrects  the  name  of  the  Birmingham 
Municipal  Airport  to  Birmingham. 
International  Airport  and  modifies  the 
Columbia  Metropolitan.  SC.  airspace 
designation  to  reflect  continuous 
operation  and  availability  of  services, 
therein.  The  effective  hours  of  the 
Huntsville  hitemational-Carl  T.  Jones 
Field.  AL.  and  Chattanooga  Lovell  Field. 
TN,  Class  C  airspace  areas  are  amended 
to  coincide  with  the  associated  radar 
approach  control  facility's  hours  of 
operation.  The  designated  boundaries 
and  altitudes  of  these  Class  C  airspace 
areas  will  not  change.  In  addition,  this 
docket  establishes  Class  E  airspace  at 
Chattanooga  Lovell  Field.  TN.  and 
Huntsville  International-Carl  T.  Jones 
Field.  AL.  Airports  when  the  associated 
radar  approach  control  facility  is  not  in 
operation. 

EFFECTIVE  DATE:  0901  UTC.  March  30 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 
History 

On  Januarj'  6.  1995.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  the  Class  C  airspace 
areas  at  Birmingham  Municipal.  AL. 
Huntsville  International-Carl  T.  Jones 
Field.  AL.  Columbia  Metropolitan.  SC, 
and  Chattanooga  Lovell  Field.  TN. 
Airports  and  establish  Class  E  airspace 


areas  at  Chattanooga  Lovell  Field.  TN. 
and  Huntsville  International-Carl  T. 
Jones  Field,  AL.  Airports  (60  FR  2046). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Class  C  and 
E  airspace  designations  are  published  in 
paragraphs  4000  and  6002.  respectively 
ofFAAOrder7400.9Bdated  July  18.   ' 
1994,  and  effective  September  16.  1994. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  C  and  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  C  airspace 
areas  at  Birmingham  Municipal.  AL. 
Huntsville  International-Carl  T.  Jones 
Field.  AL.  Columbia  Metropolitan.  SC. 
and  Chattanooga  Lovell  Field.  TN. 
Airports.  This  action  corrects  the  name 
of  the  Birmingham  Municipal  Airport  to 
Birmingham  International  Airport  and 
modifies  the  Columbia  Metropolitan. 
SC.  airspace  designation  to  reflect 
continuous  operation  and  availability  of 
services  therein.  The  effective  hours  of 
the  Huntsville  International-Carl  T. 
Jones  Field,  AL.  and  Chattanooga  Lovell 
Field.  TN.  Class  C  airspace  areas  are 
amended  to  coincide  with  the 
associated  radar  approach  control 
facility's  hours  of  operation.  The 
designated  boundaries  and  altitudes  of 
these  Class  C  airspace  areas  will  not 
change.Tn  addition,  this  docket 
establishes  Class  E  airspace  at 
Chattanooga  Lovell  Field.  TN,  and 
Huntsville  International-Carl  T.  Jones 
Field.  AL,  Airports  when  the  associated 
radar  approach  control  facility  is  not  in 
operation. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore— (1)  is  not  a 
"significant  regulatory-  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  et:onomic  impact  oji  a 
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substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  SubjecU  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994,  and  effective 
September  16, 1994,  is  amended  as 
follows: 

Paragmph  4000— Subpart  C— Class  C 
Airspace 


ASO  AL  C  Birmingham  International 
Airport,  AL  (Revised) 

Birmingham  International  Airport,  AL 
(Lat.  33''33'50"  N..  long.  86''45'16"  W.) 
That  airspace  extending  upward  firom  the 
surface  to  and  including  4,600  feet  MSL 
within  a  5-mile  radius  of  the  Binningham 
International  Airport,  and  that  airspace- 
extending  upward  from  2,400  feet  MSL  to 
4,600  feet  MSL  within  a  10-mile  radius  of 
Birmingham  International  Airport  from  the 
343°  bearing  from  the  airport  clockwise  to  the 
231"  bearing  from  the  airport,  and  that 
airspace  extending  upward  bom  1,900  feet 
MSL  to  4.600  feet  MSL  within  a  10-mile 
radius  of  the  airport  from  the.231°  bearing 
from  the  airport  clockwise  to  the  343°  be^ng 
from  the  airport. 
•         *         •         •         * 

ASO  .A^L  C  Hunlsville  Intemational-Cari  T. 
Jones  Fieid.  AL  (Revised) 

Huntsville  Intemational-Carl  T.  Jones  Field, 
AL 
(Lat.  34°38'25"N..  long.  86°46'23"  W.) 
Redstone  Armv  Air  Field 

(Lat.  34°40'43"  N.,  long.  86°41'05"  W.) 
That  airspace  within  a  5-mile  radius  of  the 
Kuntsville  Intemational-Carl  T.  Jones  Field 
extending  upward  from  the  surface  to  and 
including  4,600  feet  MSL,  excluding  that 
airspace  within  a  1-mile  radius  of  the 
Redsione  Army  Air  Field;  and  that  airspace 
within  a  10-mile  radius  of  the  airport  firom 
the  015°  t)earing  from  the  airport  clockwise 
to  the  145°  bearing  from  the  airport  extending 
upward  from  2,400  feet  MSL  to  and 
including  4,600  feet  MSL;  and  that  airspace 
within  a  10-mile  radius  of  the  airport  from 


the  145°  bearing  from  the  airport  clockwise 
to  the  015°  bearing  from  the  airport  extending 
upward  from  2.000  feet  MSL  to  and 
including  4.600  feet  MSL.  All  airspace 
contained  within  Restricted  Areas  R-2104A, 
R-2104B,  and  R-2104C  is  excluded  from  this 
Class  C  airspace  area  when  they  are  active. 
This  Class  C  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


ASO  SC  C  Columbia  Metropolitan  Airport, 
SC  (Revised) 

Columbia  Metropolitan  Airport,  SC 

(Lat.  33°56'26"N..  long.  81°07'09'  VV.) 
Columbia  Owens  Downtown  Airp9rt 
(Ut.  33°58'15"  N.,  long.  80°59'44  '  VV.) 
That  airspace  extending  upward  from  the' 
surface  to  and  including  4,200  feet  MSL 
\yithin  a  5-mile  radius  of  the  Columbia 
Metmpnlitan  Airport  excluding  that  airspace 
within  a  2-miIe  radius  of  the  Columbia 
Owens  Downtown  Airport;  and  that  airspace 
extending  upward  from  2.000  feet  MSL  to 
4.200  feet  MSL  within  a  10-mile  radius  of  the 
Columbia  Metropolitan  Airport  from  the  004° 
bearing  from  the  airport  clockwise  to  the  094° 
bearing  from  the  airport,  and  that  airspace 
extending  upward  from  1,800  feet  MSL  to 
4.200  feet  MSL  within  a  10-mile  radius  of  the 
airport  from  the  094°  bearing  from  the  airport 
clockwise  to  the  004°  bearing  from  the 
airport. 


ASO  TN  C  Chattanooga,  Lovell  Field,  TN 
(Revised) 

Chattanooga,  Lovell  Field,  TN 

(Ut.  35°02'07"  N.,  long.  85"'12'14'  W.) 
That  airspace  within  a  5-mile  radius  of 
Lovell  Field,  extending  upward  from  the 
surface  to  and  including  4,700  feet  MSL;  and 
that  airspace  within  a  10-mile  radius  of  the 
airport  from  the  350°  bearing  from  the  airport 
clockwise  to  the  058°  bearing  from  the  airport 
extending  upward  from  2,200  feet  MSL  to 
and  including  4.700  feet  MSL;  and  that 
airspace  within  a  10-miie  radius  of  the 
airport  from  the  058°  bearing  from  the  airport 
clockwise  to  the  234°  bearing  from  the  airport 
extending  upward  from  2,600  feet  MSL  to 
and  including  4,700  feet  MSL;  and  that 
airspace  within  a  10-mile  radius  of  the 
airport  from  the  234°  bearing  from  the  airport 
clockwise  to  the  350°  bearing  frtim  the  airport 
extending  upward  from  3,300  feet  MSL  to 
and  including  4,700  feet  MSL.  This  Class  C 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 


Paragmph  6002 — Class — E  Airspace  Areas 
Designated  os  a  Surface  Area  for  an  Airport 
***** 

-« 
ASO  AL  E2  Huntsville,  AL  (New) 

Huntsville  Jntemational-Carl  T.  Jones  Field, 
AL 
(Lat.  34°38'25"  N.,  long.  86^46'23"\V.) 
Redstone  Army  Air  Field 


(Lat.  34°40'43"  N..  long.  86°41'05"  W.) 
Within  a  5-mile  radius  of  the  Huntsville 
Intemational-Carl  T.  Jones  Field  Airport, 
excluding  that  airspace  within  a  1-mile 
radius  of  the  Redstone  Army  Air  Field.  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


ASO  TN  E2  Chattanooga,  Lovell  Field,  TN 
(New) 

Chattanooga,  Lovell  Field,  TN 

(Lat.  35°02'07  "  N..  long.  85°12'14"W.) 
Within  a  5-miie  radius  of  Lovell  Field.  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airp<irt/Facility  Directory 
***** 

Issued  In  Washington,  DC,  on  February  1 
1995. 

Nancy  B.  Kalinowski, 

Acting  Manager.  Airspace — Rules  and 

Aeronautical  Information  Division. 

|FR  Doc.  95-3122  Filed  2-7-95;  8:45  amj 

BtLLMG  CODE  4910-13-P 


14  CFR  Part  71 

[Airspace  Docket  No.  94-AWA-O] 

Modification  of  the  Roanoke  Regional/ 
Woodrum  Field,  VA,  and  Rochester- 
Monroe  County  Airport,  NY,  Class  C 
Airspace  Areas  and  Establishment  of 
the  Roanoke  Regional/Woodrum  Field, 
VA,  Class  E  Airspace  Area 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  modifies  the  Class  C 
airspace  areas  at  Roanoke  Regional/ 
Woodrum  Field.  VA,  and  Rochester- 
Monroe  County  Airport.  NY.  The 
effective  hours  of  the  Roanoke  Regional/ 
Woodrum  Field,  VA.  Class  C  airspace 
area  will  coincide  with  the  associated 
radar  approach  control  facility's  hours 
of  operation.  This  action  changes  the 
name  of  the  Rochester-Monroe  County 
Airport,  NY,  to  Greater  Rochester 
International  Airport,  NY.  This  rule  will 
not  change  the  designated  boundaries  or 
altitudes  of  these  Class  C  airspace  areas. 
Class  C  airspace  areas  are  predicated  on 
an  operational  air  traffic  control  tower 
serviced  by  a  radar  approach  control 
facility.  In  addition,  this  action 
establishes  Class  E  airspace  at  Roanoke 
Regional/Woodrum  Field,  VA,  when  the 
associated  radar  approach  control 
facility  is  not  in  operation. 
EFFECTIVE  DATE:  0901  UTC.  March  30, 

llHl.'i. 


FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Nelson,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240J.  Airspace— Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9295. 

SUPPLEMENTARY  INFORMATION: 
History  11 

On  January  13, 1995,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  the  Class  C  airspace 
areas  at  Roanoke  Regional/Woodrum 
Field,  VA,  and  Rochester-Monroe 
County  Airport.  NY,  and  to  establish  a 
Class  E  airspace  area  at  Roanoke     ^ 
Regional/Woodrum  Field,  VA  (60  FR 
3018). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Class  C  and  E  airspace  designations  are 
published  in  paragraphs  4000  and  6002 
respectively,  of  FAA  Order  7400.9B 
dated  July  18,  1994,  and  effective 
September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  C  and  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  Rule 

This  amendmetnt  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Roanoke  Regional/ 
Woodrum  Field.  VA,  Class  C  airspace 
area  by  amending  the  effecUve  hours  to 
coincide  with  the  associated  radar 
approach  control  facility's  hours  of 
operation  and  by  changing  the  name  of 
the  Rochester-Monroe  County  Airport  to' 
Greater  Rochester  International  Airport. 
This  action  will  not  change  the 
designated  boundaries  or  altitudes  of 
these  Class  C  airspace  areas.  In  addition, 
this  action  establishes  the  Roanoke 
Regional/Woodrum  Field,  VA,  Class  E 
airspace  area  when  the  associated  radar 
approach  control  facility  is  not  in 
operation. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
'"significant  regulatory  action"  under 
E.xecutive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  PoHcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warraijt  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal. 

Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act, 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a) 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389:  49  U.S.C.  106(b):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.98,  Airspace 
Designations  and  Reporting  Points, 
datedjuly  18,  1994,  and  effective  ' 
September  16,  1994,  is  amended  as 
follows: 

Paragraph  400a-Subpart  C-Class  C  Airspace 
*  *  «  *  , 

AEA  NY  C  Greater  Rochester  International     - 
Airport.  NY  (Revised) 

Greater  Rochester  International  Airport  .NY 
(Lat.  43°07'08"  N.,  long.  77°40'21"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4,600  feet  MSL 
within  a  5-mile  radius  of  the  Greater 
Rochester  International  Airport;  and  that 
airspace  extending  upward  from  2,100  feet 
MSL  to  4.600  feet  MSL  within  a  10-mile 
radius  of  the  airport. 


AEA  VA  C  Roanoke  Regional/Woodrum 
Field,  VA  (Revised) 

Roanoke  Regional/Woodnim  Field,  VA 
(Lat.  37°19'31"N.,  long.  79°58'31"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  5,200  feet  MSL 
within  a  5-miIe  radius  of  the  Roanoke 
Regional/Woodrum  Field;  and  that  airspace 
extending  upward  from  3,800  feet  MSL  to 
and  including  5,200  feet  MSL  within  a  10- 
mile  radius  of  the  airport  from  the  004° 
bearing  from  the  airport  clockwise  to  the  104° 
bearing  from  the  airport;  and  that  airspace 
extending  upward  from  3,400  feet  MSL  to 
and  including  5,200  feet  MSL  from  the  104' 


beanng  from  the  airport  clockwise  to  a  Une 
formed  by  a  point  at  the  274'  bearing  from 
the  airport  at  5  miles  direct  to  a  point  at  the 
257°  bearing  from  the  airport  at  10  miles. 
-This  Class  C  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory 
*         »         •         •         • 

Paragraph  6002— Class  E  Airspace  Areas 
Designated  as  a  Surface  Area  for  an  Airport 
***** 

AEA  VA  E2  Roanoke  Regional/Woodrum 
Field,  VA  (New) 

Roanoke  Regional/Woodrum  Field  V^ 
(Lat.  37°19'31"  N..  long.  79°58'31"  W.) 
Within  a  5-mile  radius  of  the  Roanoke 
Regional/Woodrum  Field.  This  Class  E 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  tim  ■ 
will  thereafter  be  continuouslv  published  in 
the  Airport/Facility  Directory.' 
*  *  »         *  *     ' 

Issued  in  Washington.  DC,  on  February-  1 
1995. 

Nancy  B.  Kalinowski, 

Acting  Manager.  Airspace— Hulcs  and 
^Aeronautical  Information  Division. 
(FR  Doc.  95-3120  Filed  2-7-95;  8:45  am] 

BILUNC  CODE  4«1fr.1}-p 


DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Part  43 
[Public  Notice  2163) 

Visas:  Documentation  of  Immigrants 
Under  Section  132  of  Public  Law  101- 
649,  as  Amended 

AGENCY:  Bureau  of  Consular  .Affairs. 

Department  of  State. 

ACTION:  Interim  rule,  with  request  for 

comments. 


SUMMARY:  Pub.  L.  103-416.  the  Act  of 
October  25.  1994.  the  Immigration  and 
Nationality  Technical  Corrections  Act  rjf 
1994,  further  amends  section  132  of 
Public  Law  101-649  to  authorize  the 
issuance  during  Fiscal  Year  1995  of 
those  immigrant  visas  authorized  during 
the  three  fiscal  years  of  the  Transitional 
Diversity  Program  but  not  used  during 
that  period.  The  amendments  becamn 
effective  upon  signature  and  the 
available  visas  are  to  be  issued  during 
the  Fiscal  Year  now  in  progress. 
Accordingly,  the  Department  is 
promulgating  an  interim  rule  in  order  to 
create  a  basis  for  initiating  the  necessar> 
processing  and  inviting  comments. 
DATES:  This  rule  is  effective  Februan,  8. 
1995.  Interested  persons  are  invited  in 
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submit  written  comments  on  or  before 
March  10, 1995. 

ADDRESSES:  Written  comments,  with  a 
reference  to  this  rule  to  ensure  proper    • 
and  timely  handling,  may  be  submitted 
in  duplicate  to  the  Director.  Office  of 
Legislation,  Regulations,  and  Advisory 
Assistance,  Visa  Office,  Department  of 
State.  Washington,  DC,  20522-0113. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cornelius  D.  Scully,  III,  Director,  Office 
of  Legislation,  Regulations,  and 
Advisory  Assistance.  Bureau  of 
Consular  Affairs,  (202)  663-1184. 

SUPPlfMENTARY  INFORMATION: 
General 

Section  217  of  Pub.  L  103-416 
amends  section  132  of  Pub.  L.  101-649 
to  extend  the  life  of  the  provision 
through  fiscal  year  1995.  Section  132 
provided  for  the  issuance  of  specified 
amounts  of  immigrant  visas  during 
fiscal  years  1992,  1993,  and  1994.  This 
program  came  to  be  known  as  the  AA- 
1  program,  from  the  entry  code  used  by 
INS  to  identify  for  statistical  purposes 
admissions  of  aliens  who  qualified 
under  the  program.  Natives  of  specified 
countries  were  authorized  to  compete 
for  consideration  during  each  of  the 
three  years  by  applying  during  an 
application  period  established  for  each 
of  the  yeeirs.  The  annual  limitation  was 
set  at  40.000  with  not  less  than  40%— 
16,000 — reserved  for  natives  of  Ireland. 

Section  132  was  amended  to  modify 
the  provision  in  several  respects  for  the 
second  and  third  years.  Pertinent  here 
were  amendments  which  authorized  the 
total  of  visas  imused  in  the  first  or 
second  fiscal  year  to  be  added  to  the 
total  for  the  second  or  third  year,  as 
applicable,  and  which  authorized  the 
total  reserved  for  natives  of  Ireland  to  be 
increased  in  the  second  and  third  years 
by  the  shortfall  in  usage  by  natives  of 
Ireland  in  the  preceding  year. 

Section  217  of  Pub.  L.  103-416  further 
extends  this  program  but  does  so  in  a 
very  limited  way.  First,  the  numerical 
limitation  for  fiscal  year  1995  is 
established  as  solely  the  total  of 
immigrant  visas  unused  in  the  program 
during  fiscal  year  1994.  There  is  no  new 
annua]  limitation  of  40.000. 

Second,  aliens  entitled  to  compete  for 
the  available  visas  will  be  limited  to 
those  who  are  natives  of  countries 
qualified  under  this  program  who  also 
have  applied  for  consideration  imder 
the  new  Diversity  Lottery  provided  for 
in  section  203(c)  of  the  Immigration  and 
Nationality  Act,  as  amended,  and  in 
section  42.33  of  Title  22,  United  States 
Code.  There  will  be  no  new  mail-in 
period  to  allow  aliens  to  apply  to 


compete  for  the  visas  available  under 
this  extension. 

Finally,  aliens  entitled  to  compete  for 
the  AA-1  program  numbers  available 
during  fiscal  year  1995  will  not  have  to 
present  evidence  of  a  firm  commitment 
for  employment  in  the  U.S.,  but  will  be 
subject  to  the  requirement  established 
by  section  203(c)(2)  for  applicants  under 
the  Diversity  Lottery — a  showing  that 
they  have  at  least  a  high  school 
education  or  its  equivalent  or  that, 
within  the  preceding  five  years,  they 
have  had  at  least  two  years  of  work 
experience  in  an  occupation  requiring  at 
least  two  years  of  training  or  experience. 

Numerical  Limitation  and  Its 
Apportionment 

As  pointed  out  above,  the  niunerical 
limitation  for  fiscal  year  1995  is  limited 
to  the  number  of  immigrant  visas  which 
were  available  during  the  previous  fiscal 
years  but  not  used  diuing  those  years. 
The  total  unused  was  1,404.  Thus, 
during  fiscal  year  1995  1.404  visas  will 
be  available  to  natives  of  quaUiying 
countries. 

Now,  the  apportioiunent  of  that  total 
is  interesting.  Section  132(c)  specifies 
that  a  minimum  of  40  percent  of  a  fiscal 
year  limitation  shall  be  made  available 
to  natives  of  the  foreign  state  which 
received  the  greatest  number  of  visas 
under  the  program  established  by 
section  314  of  the  Immigration  Reform 
and  Control  Act.  That  same  section,  as 
amended,  also  provides  that,  if  usage  of 
visas  by  natives  of  that  foreign  state  falls 
short  of  the  total  available  in  a  fiscal 
year,  the  amount  of  shortfall  is  to  be 
added  to  the  40  percent  minimum 
during  the  next  fiscal  year. 

The  foreign  state  so  described  was 
Ireland.  Application  of  the  above  rules 
to  the  available  numbers  produces  the 
following  results — 
40  percent  of  1404=562  (rounded  to  the 

nearest  whole  number) 
Visas  reserved  for  natives  of  Ireland,  FY 

94—22.555 
Visas  actually  used  by  natives  of 

Ireland,  FY  94— 21 ,804 
Shortfall  for  FY  94—751 
Visas  available  for  natives  of  Ireland,  FY 

95—562+751=1,313 
Visas  available  for  natives  of  other 

qualifying  countries — 91. 

Section  217  also  provides  that  any 
visas  available  to  natives  of  countries 
other  than  Ireland  are  to  be  distributed 
among  the  regions  established  under  the 
Diversity  Lottery  in  proportion  to  the 
usage  by  region  of  visas  under  the  A  A- 
1  program  during  fiscal  years  1992  and 
1993.  Regionally,  the  usage  during  the 
two  fiscal  years  cited  was  distributed  as 
follows; 


Europe — 85.93% 

Asia— 11.51% 

South  America.  Mexico,  Central 

America,  and  the  Caribbean — 2.02% 
Africa— 0.54% 

It  will  be  noted  that  two  ox  the  six 
regions  established  for  Diversity  Lottery 
purposes  are  not  listed  above — North 
America  and  Oceania.  No  countries  in 
the  Oceania  region  qualified  for 
participation  in  the  AA-1  program  and, 
thus,  usage  of  visas  by  natives  of 
countries  in  that  region  was  necessarily 
zero. 

The  omission  of  North  America  has  a 
different  basis.  The  only  two  countries 
in  the  region  are  Canada  and  the 
Bahamas.  Canada  was  a  country  which 
qualified  for  the  AA-1  program  in  fiscal 
year  1993.  although  not  in  fiscal  year 
1992.  On  the  other  hand,  Canada  does 
not  qualify  for  participation  in  the  DV- 
1  lottery  and,  thus,  the  Bahamas  is  the 
only  country  in  the  North  America 
Region  which  does  qualify.  The 
Bahamas  was  not,  however,  a  country 
which  quelified  to  participate  in  the 
AA-1  progiam.  For  this  reason,  natives 
of  the  Bahamas  who  applied  for  the  DV- 
1  lottery  could  not  be  issued  AA-1  visas 
under  tbis  carry-over  provision. 
Accordingly,  the  Department  did  not 
take  into  account  usage  by  North 
America  in  determining  how  to 
apportion  the  91  visas  available  for 
natives  of  AA-1  countries  other  than 
Ireland. 

Apportioning  the  91  visas  among  the 
four  regions  in  accordance  with  the 
percentages  indicated  above  produces 
the  following  numbers — 
Europe — 78 
Asia — 10 
South  America.  Mexico,  Central 

America,  and  the  Caribbean — 2 
Africa — 1 

Selection  of  Immigrants 

Small  as  the  numbers  of  visas 
available  under  this  provision  are,  the 
question  of  how  to  select  recipients  has 
been  troublesome.  Section  217  itself 
prohibits  any  separate  mail-in  to 
compete  for  these  visas  and  requires 
that  recipients  be  selected  from  among 
those  who  appUed  to  compete  for 
selection  in  the  fisccil  year  1995 
Diversity  Lottery.  By  the  time  section 
217  was  enacted,  the  mail-in  period  for 
that  lottery  was  complete,  the  computer- 
generated  random  selection  had  been 
made  and  notifications  had  been  sent  to 
the  winners.  The  Department's  decision 
as  to  how  to  handle  selection  of  the 
recipients  of  these  visas  has  been 
heavily  influenced  by  that  fact. 

First,  as  to  non-Irish  competitors  for 
these  visas,  the  number  of  registrants  for 


the  Diversity  Lottery  is  so  large 
compared  to  the  visas  available  that  it 
will  not  be  necessary  to  go  beyond  those 
already  registered  and  noUfied  of  theu- 
qualification  to  compete  in  the  Diversity 
Lottery.  The  Department  envisions  that 
the  visas  available  for  each  region  will 
be  made  available  according  to  regional 
rank  order  numbers  to  natives  of  AA-1 
qualifying  countries  who  are 
determined  to  be  ineligible  to  receive  a 
DV-1  visa  under  secUon  212(a)(6)(C)  or 
212(e).  or  who  could  not  obtain  a  DV- 
1  visa  because  of  the  regional  or 
percentage  limitation. 

The  situation  regarding  Irish  Diversity 
Lottery  appUcants  is  rather  different. 
The  number  of  aliens  registered  for  the 
Diversity  Lottery  who  could  compete  for 
the  1.313  Irish  visas  is  only  2,416 — 
2.151  from  the  Republic  of  Ireland;  265 
from  Northern  Ireland.  (In  the  AA-1 
program.  Northern  Ireland  was  required 
hy  law  to  be  treated  as  part  of  Ireland. 
In  the  Diversity  Program,  Northern 
Ireland  is  required  by  law  to  be  treated 
as  a  separate  foreign  state.]  Given  the 
very  high  percentage  of  naUves  of 
Ireland  who  were  registered  for  visas 
under  the  AA-1  program  but  failed  to 
pursue  their  applications,  the 
Department  believes  that  it  is  necessary 
to  register  additional  Irish  applicants 
beyond  those  registered  for  the  DV-1 
program  for  the  express  purpose  of 
producing  a  pool  of  Irish  apphcants 
sufficient  to  ensure  use  of  all  the  AA- 
1  visa  numbers  carried  over  from  the 
previous  fiscal  years. 

Accordingly,  the  Department  is 
registering  an  additional  quantity  of 
natives  of  Ireland  beyond  those 
registered  for  competition  for  the 
Diversity  visas.  These  applicants  will 
not  compete  for  Diversity  visas  as  their 
rank  order  numbers  will  not  justify 
permitting  them  to  do  so.  They  will, 
however,  compete  for  die  1,313  AA-1 
visas  carried  over  to  the  current  fiscal 
year. 


been  reviewed  as  required  under  E.O. 
12778  and  certified  to  be  in  compliance 
therewith.  This  rule  is  exempt  from 
review  under  E.O.  12866.  but  has  been 
reviewed  internally  by  the  Department 
to  ensure  consistency  with  the 
objectives  thereof 

ListofSub)ectsin22CFRPart43   ' 

Aliens.  Immigrants,  Numerical 
limitations.  Registration,  Visas. 

Accordingly,  title  22.  part  43  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 


Interim  Rule 

The  implementation  of  this  rule,  with 
provision  for  post-promulgation  public 
comments,  is  based  upon  the  "good 
cause"  exception  found  at  5  U.S.C.  553 
(b)(B)  and  553(d)(3).  The  amendments 
authorizing  the  Department  to  continue 
issuing  visas  under  the  Transitional 
Diversity  Program  throughout  fiscal  year 
1995  took  effect  October  25,  1994. 

This  rule  is  not  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
In  addition,  this  rule  would  not  impose 
information  collection  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  This  rule  has 


PART  43— {AMENDED] 

1.  The  authority  citation  for  part  43  is 
revised  to  read: 

Authority:  8  U.S.C.  1104:  8  U.S.C.  1153 
note.  108  Stat  4315. 

2.  Part  43  is  amended  bv  adding  a 
new  subpart  C  to  read  as  follows: 

Subpart  C— Documentation  of  Immigrants 

Under  Section  217  of  Public  Law  103-^16 

Sec. 

4.^.21     General. 

43.22  Definitions. 

43.23  Eligibility  for  consideration. 

43.24  Order  of  consideration. 

43.25  Numerical  limitations. 

43.26  Fees. 

43.27  Eligibiiity  to  receive  a  visa. 

§43.21    General. 

Except  as  specifically  provided  in  this 
subpart,  the  provisions  of  the 
Immigration  and  Nationality  Act.  as 
amended,  and  of  parts  40  and  42  of  this 
chapter  shall  apply  to  application  for. 
consideration  of,  and  issuance  or  refusal 
of.  immigrant  visas  under  section  217  of 
Pub.  L.  103-416. 

§43.22    Definitions. 

The  definitions  set  forth  in  paragraphs 
(a),  (c)  and  (d)  of  §  43.12  shall  apply  to 
application  for.  consideration  of.  and 
issuance  or  refusal  of,  immigrant  visas 
under  section  217  of  Pub.  L.  103^16. 

§43.23    Eligibility  for  consideration. 
(a)  Natives  of  adversely  affected 
foreign  states  other  than  Ireland 
Natives  of  adversely  affected  foreign 
states  other  than  Ireland  shall  be  eligible 
for  consideration  for  issuance  of  a  visa 
under  this  subpart  only  if  they  have 
been  registered  lor  consideration  for 
issuance  ofa  visa  during  fiscal  year    - 
1995  under  section  203(c)  of  the 
Immigration  and  Nationality  Act.  as 
amended. 

(bj  NaUves  of  Ireland.  Natives  of 
Ireland,  as  that  country  is  defined  in 
§  43.12(d)  shall  be  eligible  for 
consideration  for  issuance  ofa  visa 
under  this  103-416. 

(1)  They  have  been  registered  for 
consideration  for  issuance  ofa  visa 


under  secUon  203(c)  of  the  Immigration 
and  Nationality  Act,  as  amended:  or 

(2)  They  have  been  separately 
registered  for  this  purpose  fit)m  among 
those  natives  of  Ireland  who  petitioned 
for  consideration  under  section  203(c)  of 
the  Inunigration  and  Nationality  Act.  as 
amended,  but  were  not  selected  under 
the  procedures  established  under 
§42.33. 

§  43.24    Order  of  consideration. 

(a)  Natives  of  Ireland.  Consideration 
for  issuance  ofa  visa  under  this  subpart 
shall  be  given  to  natives  of  Ireland  in 
order  of  diversity  rank  number  whose 
application  for  a  visa  under  section 
203(c)  of  the  Immigration  and 
Nationality  Act.  as  amended,  has  Ijeen 
rehised  under  section  212(a)(6)(C)  or 
212(e)  of  such  Act.  or  both,  or  whose 
application  could  not  be  processed  to  a 
conclusion  because  of  the  applicable 
regional  or  foreign  state  limitation.  Such 
consideration  shall  thereafter  be  given 
to  natives  of  Ireland  separately 
registered  for  this  purpose  as  provided 
in  §43. 23(b)(2)  and  such  con-sideration 
shall  be  given  in  die  rank  order 
established  by  such  registration. 

(b)  Natives  of  adversely  affected 
countries  other  than  Ireland. 
Consideration  for  issuance  ofa  visa 
under  this  subpart  shall  be  given  to 
natives  of  adversely  affected  countries 
other  than  Ireland  in  order  of  regional 
diversity  rank  number  whose 
application  for  a  visa  under  section 
203(c)  of  the  Immigration  and 
Nationality  Act.  as  amended,  has  been 
refused  under  section  212(a)(6)(C)  or 
212(e)  of  such  Act.  or  both,  or  whose 
application  registered  for  consideration 
for  issuance  ofa  visa  under  such  section 
203(c)  could  not  be  processed  to  a 
conclusion  because  of  the  applicable 
regional  or  foreign  state  limitdtiun. 

§  43.25.    Numerical  limitations. 

(a)  Centralized  control.  Centralized 
control  of  the  numerical  limitations 
established  pursuant  to  section  21 7  of 
Pub.  L.  103-416  and  this  subpart  js 
established  in  the  Department. 

(b)  Numerical  limitation  for  natives  of 
Ireland.  The  numerical  hmitation  for 
natives  of  Ireland  shall  be  determined 
by  multiplying  by  0.40  the  number  of 
immigrant  visas  available  under  section 
132  of  Pub.  L.  101-649  during  fiscal 
year  1994  to  natives  of  adversely 
affected  countries  which  were  not  used 
by  such  natives  and  by  adding  to  the 
result  of  that  calculation  the  number  of 
visas  available  under  such  section  132 
during  fiscal  year  1994  to  natives  of 
Ireland  which  were  not  used  bv  such 
natives. 
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(c)  Numerical  limitation  for  natives  of 
adversely  affected  countries  other  than 
Ireland. 

(1)  Overall.  The  overall  numerical 
limitation  for  natives  of  adversely 
affected  countries  other  than  Ireland 
shall  be  the  difference  between  the  total 
number  of  visas  available  under  section 
132  of  Pub.  L.  101-649  during  fiscal 
year  1994  but  not  used  during  such 
fiscal  year  and  the  number  computed 
pursuant  to  paragraph  (b)  of  this  section. 

(2)  Regional  apportionment.  The 
overall  numerical  hmitation  determined 
as  provided  in  paragraph  (c)(1)  of  this 
section  shall  be  apportioned  among  the 
regions  established  by  section 
203(c)(1)(F)  of  the  Immigration  and 
Nationality  Act,  as  amended,  as 
follows— Africa:  0.54%;  Asia:  11.51%; 
Europe:  85.93%;  North  America— none; 
Oceania:  None;  and  South  America, 
Mexico,  Central  America,  and  the 
Caribbean;  2.02%. 

(d)  Allocation  of  immigrant  visa 
numbers.  Within  the  limitations 
specified  in  paragraphs  (b)  and  (c)  of 
this  section,  the  Department  shall 
allocate  immigrant  visa  numbers  for  use 
in  connection  with  the  i.ssuance  of 
immigrant  visas  and  the  granting  of 
adjustment  of  status. 

§43.26    Fees. 

An  applicant  who  is  to  be  given 
consideration  under  this  subpart  and 
who  is  notified  or  otherwise  informed 
thereof  shall  remit  to  the  Department  a 
fee  of  $25  in  such  manner  as  the 
Department  shall  specify  in  the 
notification  or  other  communication  to 
the  applicant.  The  fee  shall  be  $25 
regardless  of  whether  or  not  the 
applicant  has  a  spouse  and/or  child(ren) 
who  intend  to  accompany  or  follow  to 
join  the  applicant.  The  remittance  shall 
be  negotiable  in  such  form  as  the 
Department  shall  specifv. 

§  43.27    Eligibility  to  receive  a  visa. 

The  eligibility  of  an  applicant  for  a 
visa  under  section  217  of  Pub.  L  103- 
416  shall  be  determined  as  provided  in 
the  Immigration  and  Nationality  Act,  as 
amended,  and  parts  40  and  42  of 
subchapter  E- Visas  except  that — 

(a)  Section  212(e)  of  the  Immigration 
and  Nationality  Act,  as  amended,  shall 
not  apply  to  such  an  applicant;  and 

(b)  The  provisions  of  §  40.105  of  this 
chapter  shall  apply  to  such  an 
applicant. 

Dated:  Februarj-  2,  1995. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs. 
jKR  D<K.  95-3004  Filed  2-7-95:  8:45  am) 

BILUNG  CODE  4710-08-P 


DEPARTMENT  OF  JUSTICE 

Office  Of  the  Attorney  General 

28  CFR  Part  64 

[AG  Order  No.  1947-95] 

Designation  of  Officers  and  Employees 
of  the  United  States  for  Coverage 
Under  Section  1114  of  Title  18  of  the 
United  States  Code 

AGENCY:  Department  of  Justice. 
ACTION:  Final  rule. 

SUMMARY:  Part  64  of  title  28,  Code  of 
Federal  Regulations,  designates 
categories  of  federal  officers  and 
employees  who,  in  addition  to  those 
already  designated  by  statute,  warrant 
the  protective  coverage  of  federal 
criminal  law.  This  designation  confers 
federal  jurisdiction  to  prosecute  the 
killing,  attempted  killing,  kidnaping, 
forcible  assault,  intimidation  or 
interference  with  any  of  the  federal 
officers  or  employees  designated  by  this 
regulation  while  they  are  engaged  in  or 
on  account  of  the  performance  of  their 
official  duties.  This  order  adds  to  the 
list  of  covered  federal  officers  and 
employees  federal  administrative  law 
judges  not  previously  covered  and 
employees  of  the  Office  of  Workers' 
Compensation  Programs  of  the 
Department  of  Labor  who  adjudicate 
and  administer  claims  under  the  Federal 
Employees'  Compensation  Act,  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  and  its  extension, 
and  the  Black  Lung  Benefits  Act.  The 
order  also  makes  technical  corrections 
and  deletes  duplicative  designations. 
DATES:  This  final  rule  is  effective 
February  8, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Incontro,  Deputy  Chief,  or 
Stephen  M.  Weglian,  Attorney, 
Terrorism  and  Violent  Crime  Section, 
Criminal  Division,  Department  of 
Justice,  Washington,  D.C.  20530, 
telephone  (202)  514-0849. 
SUPPLEMENTARY  INFORMATION:  Part  K  of 
chapter  X  of  the  Comprehensive  Crime 
Control  Act  of  1984,  Pub.  L.  98-^73, 
title  II,  §  1012,  98  Stat.  1976,  2142 
(1984),  amended  18  U.S.C.  1114,  which 
prohibits  the  killing  of  designated 
federal  employees,  to  authorize  the 
Attorney  General  to  add  by  regulation 
other  federal  personnel  who  will  be 
protected  by  this  section.  The  categories 
of  federal  officers  and  employees 
covered  by  section  1114  are  also 
protected,  while  engaged  in  or  on 
account  of  the  performance  of  their 
official  duties,  from  a  conspiracy  to  kill. 
18  U.S.C.  1117;  kidnaping,  18  U.S.C. 


1201(a)(5);  forcible  assault,  interference, 
or  intimidation,  18  U.S.C.  Ill;  and 
threat  of  assault,  kidnap  or  murder  with 
intent  to  impede,  intimidate,  or  retaliate 
against  such  officer  or  employee,  18 
U.S.C.  115. 

In  order  to  implement  this  legislation 
initially,  the  Department  conducted  a 
survey  of  all  federal  agencies  to 
determine  which  federal  employees, 
other  than  those  already  listed  in  18 
U.S.C.  1114,  should  be  protected  under 
the  statute.  The  result  of  this  survey  was 
the  promulgation  of  Attorney  General 
Order  No.  1177-67.  52  FR  4767, 
February  17.  1987,  creating  28  CFR  part 
64.  Section  64.1  states  the  purpose  of 
the  regulation.  Section  64.2  originally 
listed  21  categories  of  federal  employees 
who  were  considered  appropriate  for 
coverage  under  section  1114  and  the 
other  statutory  provisions.  Consistent 
with  the  purpose  and  legislative  histor\' 
of  section  1114,  these  categories  of 
federal  employees  were  selected 
because  their  jobs  involve  inspection, 
investigative  or  other  law  enforcement 
responsibility  or  their  work  involves  a 
substantial  degree  of  physical  danger 
from  the  public  and  may  not  be 
adequately  addressed  by  available  stat«; 
or  local  law  enforcement  resources.  Part 
64  has  been  amended  four  times  to  add 
additional  categories  of  personnel 
(Attorney  General  Order  No.  1326-89. 
54  FR  9043,  March  3,  1989;  Attorney 
General  Order  No.  1394-90,  55  FR  3945, 
February  6,  1990;  Attorney  General 
Order  No.  1508-91,  56  FR  32327,  July 
16,  1991;  Attorney  General  Order  No' 
1636-92,  57  FR  56444,  November  30. 
1992). 

Attorney  General  Order  No.  1636-92 
established  an  interim  rule  that,  besides 
making  various  technical  modifications 
to  Part  64,  added  these  categories  of 
employees:  (1)  attorneys  and  employees 
assigned  to  perform  or  to  assist  in 
performing,  investigative,  inspection  or 
audit  functions  of  the  Office  of  the 
Inspector  General  of  certain  designated 
Federal  entities  as  that  term  is  defined 
by  section  8E  of  the  Inspector  General 
Act  of  1978,  as  amended,  5  U.S.C.  App 
3  section  8E,  and  of  the  Merit  Systems 
Protection  Board  and  the  Selective 
Service  System;  (2)  attorneys, 
accountants,  investigators, 
administrative  judges  and  other 
employees  of  the  U.S.  Securities  and 
Exchange  Commission  assigned  to 
perform  or  to  assist  in  performing 
investigative,  inspection  or  other  law 
enforcement  functions;  (3)  biologists 
and  technicians  of  the  U.S.  Fish  and 
WildUfe  Service  who  are  participating 
in  sea  lamprey  control  operations;  (4) 
officers  and  employees  of  the  Federal 
Aviation  Administration,  the  Federal 
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Highway  Administration,  the  Federal 
Railroad  Administration,  the  Research 
and  Special  Programs  Administration, 
and  the  Saint  Lawrence  Seaway 
Development  Corporation  of  the  U.S. 
Department  of  Transportation  who  are 
assigned  to  perform  or  assist  in 
performing  investigative,  inspection  or 
law  enforcement  functions;  and  (5)  U.S. 
Trustees  and  Assistant  U.S.  Trustees, 
and  bankruptcy  analysts  and  other 
officers  and  employees  of  the  U.S. 
Trustee  System  who  have  contact  with 
creditors  and  debtors,  perform  audit 
functions,  or  perform  other  investigative 
or  enforcement  functions  in 
administering  the  bankruptcy  laws.  No 
public  comments  were  received. 

Administrative  law  judges  (ALJs) 
perform  law  enforcement  functions 
under  various  federal  laws  In  recent 
years  ALJs  have  been  recipients  of  an 
increasing  number  of  threats,  often  by 
litigants  in  proceedings  before  ALJs  who 
have  considerable  property  interests  at 
stake.  Presently,  there  are  over  1000 
ALJs  in  nearly  30  federal  agencies.  Some 
of  the  ALJs  in  the  Social  Security 
Administration  and  the  Securities  and 
Exchange  Commission  are  currently 
covered  by  §  64.2  (x)  and  (w). 
respectively.  While  these  ALJs  comprise 
nearly  70%  of  ail  federal  ALJs.  there  is 
no  valid  reason  for  not  covering  the 
others  who  experience  similar  risks. 
Accordingly,  all  administrative  law 
judges  have  been  added  by  paraeraoh 
(aa)  of  §64.2. 

The  Office  of  Workers'  Compensation 
Programs  (OWCP)  of  the  Department  of 
Labor  administere  three  workers' 
compensation  laws:  the  Federal 
Employees'  Compensation  Act  (FECA); 
the  Longshore  and  Harbor  Workers' 
Compensation  Act  (LHWCA)  and  its 
extension:  and  the  Black  Lung  Benefits 
Act  (BLBA).  OWCP  employees 
adjudicate  and  administer  claims  which 
result  in  the  payment  (or  denial)  of 
benefits  under  these  respective  laws.  As 
part  of  this  process,  the  employees 
conduct  informal  conferences  and 
(under  FECA)  face-to-face  hearings.  The 
individual  claims  examiner's  identity  is 
well  known  to  claimants,  as  are  the 
supervisors  and  managers  involved  at 
all  levels  of  the  program.  These 
employees'  jobs  involve  a  substantial 
risk  of  physical  danger  from  some       ^ 
claimants  and  other  members  of  the 
public  who  seek  to  influence  the 
outcome  of  the  claim  or  who  are 
dissatisfied  with  the  decisions  rendered. 
In  recent  years,  an  increased  number  of 
threats  and  acts  of  violence  have  been 
directed  against  OWCP  employees. 
There  have  been  instances  in  which 
individuals  have  appeared  in  OWCP 
offices  with  vicious  dogs,  with 


purported  explosives  strapped  to  them, 
and  with  firearms  and  other  dangerous 
weapons.  Accordingly,  these  OWCP 
employees  have  been  added  by 
paragraph  (bb)  of  §  64.2. 

Because  of  new  paragraph  (aa), 
reference  to  "administrative  judges"  in 
paragraph  (w)  has  been  deleted.  Also, 
because  section  6  of  Pub.  L.  102-365. 
106  Stat.  975.  September  3. 1992.  added 
to  section  1114  of  title  18.  U.S.C.  "any 
officer  or  employee  of  the  Federal 
Railroad  Adininistration  assigned  to 
perform  investigative  inspection  or  law 
enforcement  functions,"  reference  to  the 
Federal  RaiLroad  Administration  has 
been  deleted  from  paragraph  (z). 

On  May  18, 1994,  an  interim  rule  with 
request  for  comments  was  published  in 
the  Federal  Register  amending  part  64 
of  title  28,  Code  of  Federal  Regulations. 
Attorney  General  Order  No.  1874-94.  59 
FR  25815.  One  favorable  comment  was 
received.  The  Department  has 
determined  to  issue  the  rule  in  final 
form  without  revision  to  the  interim 
rule. 

The  Department  of  Justice  has 
determined  that  this  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866  and. 
accordingly,  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget.  This  order  will  not  have  a 
substantial  impact  on  a  significant 
number  of  small  entities,  thus  a 
regulatory  flexibility  analysis  has  not 
been  prepared  pursuant  to  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.  Finally,  this  order  does  not  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  E.O.  12612. 
Accordingly,  the  interim  rule 
amending  28  CFR  part  64  which  was 
published  at  59  FR  25815  on  May  18. 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  January  31.  1995 
lanet  Reno, 

Attorney  General. 

(FR  Doc.  95-;iu58  Filed  2-7-95;  8:45  am | 
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ACTION:  Final  rule;  partial  stay  of 
enforcement. 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

[Docket  No.  S-048] 

Logging  Operations 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA). 


summary:  On  October  12,  1994,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  issued  a  new 
standard  for  logging  operations  (59  FR 
51672).  This  notice  stays  enforcement  of 
the  following  paragraphs  of  §  1910.266 
until  August  9. 1995:  (d)(l)(v)  insofar  as 
it  requires  foot  protection  to  be  chain- 
saw  resistant:  (d)(l)(vii)  insofar  as  it 
requires  face  protection;  (d)(2)(iii)  for 
first-aid  kits  that  contain  all  the  items 
listed  in  Appendix  A;  (f)(2)(iv);  (n(2)(xi); 
{0(3)(ii):  {0(3)(vii);  (f)(3)(viii);  (n(7)(ii) 
insofar  as  it  requires  that  parking  brakes 
be  able  to  stop  the  machine;  (g)(1)  and 
(g)(2)  insofar  as  they  require  inspection 
and  maintenance  of  employee-owned 
vehicles:  and  (h)(2)(vii)  insofar  as  it 
precludes  backcuts  at  the  level  of  the 
horizontal  cut  of  the  undercut  when  the 
Humboldt  cutting  method  is  used. 
DATES:  Effective  on  February  9.  1995. 
The  partial  stay  will  expires  on  August 
9.  1995.  The  remaining  requirements  of 
§  1910.266  are  unaffected  bv  this 
document  and  will  go  into  effect  as 
scheduled  on  February  9.  1995.  or  as 
otherwise  provided  in  the  Final  Rule. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Arme  C>t.  Office  of  Information  and 
Consumer  Aff^airs.  Occupational  Safety 
and  Health  Administration,  Room  N- 
3637.  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW..  Washington 
DC  20210.  (202)  219-8148. 
SUPPLEMENTARY  INFORMATION:  On 
October  12.  1994.  OSHA  issued  a  final 
rule  governing  worker  safety  in  logging 
operations.  Among  other  things,  this 
rule  included  requirements  for:  personal 
protective  equipment;  first  aid  kits  at 
logging  work  sites;  machine  stability 
and  slope  hmitations;  discharge  of 
hydraulic  and  pneumatic  storage 
devices  on  forestry  machines;  protective 
structures  on  machines;  machine 
braking  systems;  vehicle  inspection  and 
maintenance;  and  tree  har\esting. 
Several  parties  have  raised  quesiijns 
about  certain  aspects  of  these 
requirements.  After  considering  their 
questions,  the  Agency  has  determined 
that  a  six-month  delay  in  the  effective 
date  of  some  of  the  provisions  is 
appropriate  in  order  to  allow  time  for  it 
to  clarify  language  in  the  regulatory  text 
so  that  it  most  adequately  expresses  its 
intent  with  respect  to  some  of  these 
provisions,  and  to  provide  additional 
information  on  other  provisions. 

Stay  of  Enforcement  of  Certain 
Provisions  of  §  1910.266 

Paragraph  (dl(l)(v)—Foot  protection. 
The  final  logging  standard  requires 


7448       Federal  Register  /  Vol.  60,  No.  26  /  Wednesday,  February  8,  1995  /  Rules  and  Regulations 


employees  to  wear  foot  protection,  such 
as  heavy-duty  logging  boots,  that  among 
other  things,  protect  against 
"penetration  by  chain  saws."  Some 
interested  persons  have  misinterpreted 
this  provision  to  require  steel-toed 
boots,  although  the  preamble  to  the  final 
rule  explained  that  the  rule  does  not 
require  steel-toed  boots. 

OSHA  has  decided  to  grant  a  six- 
month  delay  in  the  effective  date  of  the 
portion  of  this  provision  that  requires 
that  foot  protection  be  chain-saw 
resistant.  (The  remaining  requirements 
of  the  foot  protection  provision  will  go 
into  effect  as  scheduled  on  February  9.) 
This  delay  will  enable  OSHA  to  review 
the  logging  community  requirements  on 
available  foot  protection,  including 
many  types  of  heavy-duty  leather 
logging  boots  currently  used,  kevlar 
boots,  and  foot  coverings  that  provide 
adequate  chain  saw  resistance.  Finally, 
this  delay  will  allow  greater  availability 
of  new  products  that  manufacturers  are 
developing  in  response  to  the  standard. 

Paragraph  (d)(l)(vii) — Eye  and  face 
protection.  The  logging  standard 
requires  loggers  to  wear  eye  and  face 
protection  meeting  the  requirements  of 
OSHA's  general  personal  protection 
equipment  (PFE)  standards  when  there 
•is  a  potential  for  injury  due  to  falling  or 
flying  objects.  Some  interested  persons 
have  interpreted  this  provision  to 
require  both  eye  and  face  protection  in 
all  cases. 

OSHA  has  decided  to  grant  a  six- 
month  delay  in  the  effective  date  of  this 
provision  to  the  extent  that  it  requires 
face  protection.  (The  current  effective 
date  of  February  9  will  continue  to 
apply  to  the  eye  protection 
requirement.)  The  delay  will  allow 
OSHA  to  clarify  what  the  standard 
requires,  and  to  better  inform  employers 
about  available  face  protection  that  does 
not  limit  worker  vision. 

Paragraph  (dj(2)(iii) — Annual 
approval  of  first-aid  kits  by  a  health 
care  provider.  Paragraph  (d)(2)  states 
that  employers  mut  provide  and 
maintain  adequate  first-aid  kits  at  each 
worksite,  and  that  the  number  and 
contents  of  the  kits  must  be  reviewed 
annually  by  a  health  care  provider. 
Some  interested  persons  have 
interpreted  the  standard  to  require  that 
a  doctor  inspect  each  kit  annually. 

OSHA  has  decided  to  grant  a  si.x- 
month  delay  in  the  effective  date  of  the 
provision  requiring  annual  health  care 
provider  review.  The  requirement  that 
first-aid  kits  contain  at  least  the  items 
listed  in  Appendix  A  (paragraph 
(d)(2)(ii))  will  go  into  effect  as 
scheduled  on  February  9,  1995.  During 
this  period,  OSHA  will  revise  the 


statutory  language  to  clarify  its  original 
intent. 

Paragraph  (f)(2)(iv)— Slope  limitations 
on  machine  operation.  This  rule  states 
that  logging  machines  shall  not  be 
operated  on  any  slope  greater  than  the 
maximum  slope  recommended  by  the 
manufacturer.  Some  parties  have 
interpreted  this  provision  to  require 
manufacturers  to  specify  maximum 
slopes  that  would  be  applicable  in  all 
field  situations.  OSHA  is  granting  a  six- 
month  stay  of  this  provision  to  clarify 
this  point. 

Paragraph  (f)(2)(xi)— Discharge  of 
stored  energy  from  machine  hydraulic 
and  pneumatic  storage  desices.  This 
provision  requires  that  pressure  or 
stofed  energy  fi-om  hydraulic  and 
pneumatic  storage  devices  be 
discharged  after  the  machine  engine  is 
shut  dowm.  Some  parties  have 
interpreted  this  provision  to  require 
discharge  of  air  and  water  fi-om  all 
machine  components,  even  when  the 
presence  of  air  or  water  pressure  will 
not  create  a  hazard  for  any  employee. 
OSHA  is  granting  a  six-month  delay  in 
order  to  clarify  this  point. 

Paragraph  (f)(3)(ii)— Machine  rollover 
protective  structures.  The  final  rule 
requires  that  all  rollover  protective 
structures  (ROPS)  be  installed,  tested 
and  maintained  in  accordance  with  the 
Society  of  Automotive  Engineers  (SAE) 
J1040,  April  1988,  performance  criteria 
for  rollover  protective  structures 
(ROPS).  OSHA  has  learned  that  some 
logging  equipment  currently  in 
production  has  not  yet  been  designed  to 
meet  the  1988  SAE  criteria  document. 
OSHA  has  decided  to  delay  the  effective 
date  of  this  requirement  for  six-months 
in  order  to  determine  whether  any 
additional  extension  may  be 
appropriate. 

Paragraph  (f)(3)  (vii)  and  (viii)— 
Machine  operator  cab  protective 
structures.  These  provisions  require  that 
the  lower  portion  of  the  operator's  cab 
be  enclosed  with  "solid"  material  that 
will  prevent  objects  from  entering  the 
cab.  Some  parties  have  interpreted  this 
provision  to  encourage  the  use  of 
materials  like  steel  plating  that  may 
restrict  the  operator's  field  of  vision. 
OSHA  is  granting  a  six-month  delay  in 
the  effective  date  of  this  provision  in 
order  to  clarify  this  requirement. 

Paragraph  (f)(7)(ii)— Machine  braking 
systems.  This  provision  requires  that 
each  machine  be  equipped  with  "a 
secondary  braking  system,  such  as  an 
emergency  brake  or  a  parking  brake, 
which  shall  be  effective  in  stopping  the 
machine  and  maintaining  parking 
performance."  OSHA  has  since  learned 
that  the  terminology  used  in  this 
provision  is  inconsistent  with  that  used 


by  some  manufacturers.  These 
manufacturers  consider  a  secondary 
braking  system  to  be  a  subsystem  of  the 
service  brake  system  and  that  each 
subsystem  should  be  capable  of 
stopping  the  machine  even  though  the 
other  subsystem  fails.  The  parking  brake 
system  is  not  designed  to  stop  the 
vehicle  in  motion  but  rather  to  restrain 
it  once  movement  has  stopped;  thus  it 
is  not  considered  a  secondary  system. 

OSHA  is  granting  a  six-month  delay 
in  this  provision  only  to  the  extent  that 
it  requires  that  parking  brakes  be  able  to 
stop  the  machine.  During  this  period, 
employers  must  still  assure  that  each 
machine  has  a  service  brake  system  that 
is  capable  of  stopping  the  machine  and 
a  parking  brake  system  that  can  hold  the 
machine  and  its  maximum  load  on  anv 
slope  that  the  machine  is  operated. 
OSHA  will  revise  the  terminology  in 
this  provision  to  clarify  its  intent. 

Paragraph  (g)(1)  and  (2)— Inspection 
and  maintenance  of  employee-owned 
vehicles.  These  provisions  require  that 
any  vehicle  used  off  public  roads  at 
logging  work  sites  or  to  perform  any 
logging  operation,  including  employee- 
owned  vehicles,  be  maintained  in  a 
serviceable  condition.  Some  parties 
have  interpreted  this  provision  to 
require  logging  employers  to  inspect 
and  maintain  all  vehicles,  including 
those  employee-owned  vehicles  that 
they  allow  on  their  logging  sites. 

OSHA  is  granting  a  six-month  delay 
in  the  effective  date  of  these  provision.s 
insofar  as  they  apply  to  employee- 
owned  vehicles.  The  additional  time 
will  enable  OSHA  to  reexamine  the 
record  on  this  issue  and  clarify  its  intent 
of  the  standard. 

Paragraph  (h)(2)(vii)—Backcuts.  This 
rule  requires  that  backcuts  be  above  the 
horizontal  line  of  the  undercut.  OSHA 
is  aware  that  when  loggers  use  the 
Humboldt  cutting  method,  in  which  the 
diagonal  cut  is  below  the  horizontal  cut 
of  the  undercut,  the  backcut  is  at  the 
level  of  the  horizontal  cut.  The  Agoncv 
is  granting  a  six-month  delay  in  the 
effective  date  of  this  provision  only  to 
the  extent  that  the  rule  does  not  permit 
loggers  using  the  Humboldt  method  tn 
place  the  backcut  at  the  level  of  the 
horizontal  cut.  (OSHA  emphasizes  that 
backcuts  may  never  be  made  below  the 
horizontal  cut.)  OSHA  will  reexamine 
the  record  on  this  issue. 

III.  Authority 

This  document  was  prepared  undiir 
the  direction  of  Joseph  A.  Dear. 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  N\V..  Washington.  DC  20210 


Federal  Register  /  Vol.  60.  No.  26  /  Wednesday,  February  8,  1995  /  Rules  and  Regulation.s 


7449 


The  actions  in  this  document  are 
taken  pursuant  to  sections  4.  6,  and  8  of 
the  Occupational  Safety  and  Health  Act 
of  1970  (29  U.S.C.  653.  655,  657), 
Secretary  of  Labor's  Order  No.  1-90  (55 
FR  9033).  and  29  CFR  part  1911. 

Signed  at  Washington.  DC.,  this  2nd  day  of 
February',  1995. 


Joseph  A.  Dear, 

Assistant  Secretfiry  of  Labor. 

For  the  reasons  set  forth  above.  29 
CFR  part  1910  is  hereby  amended  as 
follows: 

PART  1910-[AMENDED] 

1.  The  Authority  citation  for  subpart 
R  of  29  CFR  part  1910  continues  to  read 
as  follows:         I 

Authority:  Se<Js.  4,  6,  8.  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C.  653, 
655,  657);  Secretary  of  Labors  Order  No.  12- 
71  (36  FR  8754).  ft-76  (41  FR  25059).  9-83 
(48  FR  35736).  or  1-90  (55  FR  9033).  as 
applicable. 

Sections  1910.261.  1910.262,  1910.265. 
1910.266.  1910.267,  1910.268.  1910.272, 
1910.274.  and  1910.275  also  issued  under  29 
CFR  part  1911. 

Section  1910.272  also  issued  under  5 
U.S.C.  553. 

2.  A  note  is  added  at  the  end  of 
§  1910.266.  to  read  as  follows: 

§1910.266    Logging  operations. 

*         •         •         •         « 

Note:  In  the  Federal  Register  of  February 
8.  1995,  OSHA  stayed  the  following 
paragraphs  of  §  1910.266  from  February  9. 
1995  until  August  9.  1995: 

1.  (d)(l)(v)  insofar  as  it  requires  foot 
protection  to  be  dhain-savv  resistant. 

2.  (d)(l)(vii)in$ofar  as  it  requires  face 
protection. 

3.  (d)(2)(iii). 

4.  (n(2)(iv). 

5.  {n(2)(,xi). 

6.  (OOKii). 
7  (n(3)(vii). 
8.  (f)(3)(viii). 
9-  (f)(7)(ii)  insofar  as  if  requires  that 

parking  brakes  be  able  to  stop  the  machine. 

10.  (g)(1)  and  (g)(2)  insofar  as  they  require 
inspection  and  maintenance  of  employee- 
owned  vehicles. 

11.  (h)(2)(vii)  insofar  as  it  precludes 
backcuts  at  the  leVel  of  the  horizontal  cut  of 
the  undercut  when  the  Humboldt  cutting 
method  is  used.    I  i 

[FR  Doc.  95-3041  Filed  2-7-95:  8:45  am] 
BILLING  CODE  4510-2B-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  93 

[FRL-5149-8] 

Transportation  Conformity  Rule 
Amendments:  Transition  to  the  Control 
Strategy  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Interim  final  rule. 


SUMMARY:  This  action  aligns  the  timing 
of  certain  transportation  conformity 
consequences  with  the  imposition  of 
Clean  Air  Act  highway  sanctions  for  a 
six-month  period.  For  ozone 
nonattainment  areas  with  an  incomplete 
15%  emissions-reduction  state 
'  implementation  plan  with  a  protective 
finding;  incomplete  ozone  attainment/ 
3%  rate-of-progress  plan;  or  finding  of 
failure  to  submit  an  ozone  attainment/ 
3%  rate-of-progress  plan,  and  areas 
whose  control  strategy  implementation 
plan  for  ozone,  cartxjn  monoxide, 
particulate  matter,  or  nitrogen  dioxide  is 
disapproved  with  a  protective  finding, 
the  conformity  status  of  the 
transportation  plan  and  program  will 
not  lapse  as  a  result  of  such  failure  until 
highway  sanctions  for  such  failure  are 
effective  under  other  Clean  Air  Act 
sections. 

This  action  delays  the  lapse  in 
conformity  status,  which  would 
otherwise  prevent  approval  of  new 
highway  and  transit  projects,  and  allows 
States  more  time  to  prevent  the  lapse  by 
submitting  complete  control  strategy 
implementation  plans.  EPA  is  issuing 
this  interim  final  rule,  effective  for  a  six- 
month  period,  without  prior  proposal  in 
order  to  prevent  previously 
unforeseeable  delays  in  State  ozone 
implementation  plan  development  from 
causing  widespread  conformity  lapsing. 
In  a  parallel  action  in  this  Federal 
Register.  EPA  is  requesting  comment  on 
this  interim  final  rule  and  on  similar  but 
permanent  rule  changes. 
EFFECTIVE  DATE:  This  interim  final  rule 
is  effective  on  February  8,  1995  until 
August  8.  1995. 

ADDRESSES:  Materials  relevant  to  this 
rulemaking  are  contained  in  Docket  No. 
A-95-02.  The  docket  is  located  in  room 
M-1 500  Waterside  Mall  (ground  floor) 
at  the  Environmental  Protection  Agency 
401  M  Street  SW.,  Washington,  IX: 
20460.  The  docket  may  be  inspected 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  including  all  non-government 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Sargeant,  Emission  Control 


Strategies  Branch,  Emission  Planning 
and  Su-ategies  Diusion,  U.S. 
Environmental  Protection  Agency,  2565 
Plymouth  Road,  Ann  Arbor,  MI  48105 
(313)668-4441. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

A.  Transportation  Conformity  Rule 

The  final  transportation  conformity 
rule,  "Criteria  and  Procedures  for 
Determining  Conformity  to  State  or 
Federal  Implementation  Plans  of 
Transportation  Plans,  Programs,  and 
Projects  Funded  or  Approved  Under 
Title  23  U.S.C.  or  the  Federal  Transit 
Act,"  was  published  November  24,  1993 
(58  FR  62188)  and  amended  40  CFR 
parts  51  and  93.  The  Notice  of  Proposed 
Rulemaking  was  published  on  January 
11.  1993  (58  FR  3768). 

Required  under  section  176(c)  of  the 
Clean  Air  Act,  as  amended  in  1990,  the 
transportation  conformity  rule 
established  the  criteria  and  procedures 
by  which  the  Federal  Highway 
Administration,  the  Federal  Transit 
Administration,  and  metropolitan 
planning  organizations  determine  the 
conformity  of  federally  funded  or 
approved  highway  and  transit  plans, 
programs,  and  projects  to  state 
^  implementation  plans  (SIPs).  According 
to  the  Clean  Air  Act.  federally 
supported  activities  must  conform  to  the 
implementation  plan's  purpose  of 
attaining  and  maintaining  the  national 
ambient  air  quality  standards. 

The  final  transportation  conformity 
rule  requires  that  conformity 
determinations  use  the  motor  vehicle 
emissions  budget(s)  in  a  submitted 
"control  strategy"  SIP  (defined  below), 
and  the  rule  includes  special  provisions 
to  address  failures  in  control  strategy 
SIP  development.  These  failures  include 
failure  to  submit  a  control  strategy  SIP, 
submission  of  an  incomplete  control 
strategy  SIP,  or  disapproval  of  a  control 
strategy  SIP.  Specifically,  according  to 
40  CFR  51.448  (and  40  CFR  93.128), 
following  these  SIP  development 
failures,  no  new  or  amended 
transportation  plans  or  transportation 
improvement  programs  (tiPs)  mav  be 
found  to  conform  to  the  SIP  after  a 
certain  grace  period  (i.e..  the  existing 
transportation  plan  and  TIP  are 
"frozen"),  and  eventually,  the 
conformity  status  of  the  existing 
transportation  plan  and  TIP  lapses. 
When  the  conformity  status  of  the 
transportation  plan  and  TIP  lapses,  no 
new  project-level  conformity 
determinations  may  be  made,  and  the 
only  federal  highway  and  transit 
projects  which  may  proceed  are  exempt 
or  grandfathered  projects.  Non-federal 
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highway  or  transit  projects  may  be 
adopted  or  approved  by  recipient!>  of 
funds  designated  under  title  23  U.S.C. 
or  the  Federal  Transit  Act  only  if  they 
are  not  regionally  significant. 

As  described  in  the  preamble  to  the 
final  transportation  conformity  rule  (58 
FR  62191-3).  EPA  developed  these 
requirements  in  response  to  public 
comments  which  claimed  that  the 
proposed  interim  period  conformity 
criteria  (e.g.,  the  "build/no-build  test") 
did  not  ensure  emissions  reductions 
consistent  with  Clean  Air  Act 
requirements  for  reasonable  further 
progress  and  attainment,  and  which 
emphasized  the  importance  of 
emissions  budgets  in  determining 
conformity.  EPA  imposed  restrictions 
such  as  conformity  lapsing  where  the 
State  failed  to  establish  emission 
budgets  in  a  timely  fashion,  because 
EPA  beheved  that  in  the  prolonged 
absence  of  a  control  strategy  SIP, 
preventing  new  conformity 
determinations  and  postponing  new 
commitments  of  funds  would  prevent 
uncontrolled  emissions  increases  while 
the  State  was  establishing  its  control 
strategies. 

B.  Control  Strategy  SIP  Requirements 

Control  strategy  SIPs  include  15% 
rate-of-progress  plans,  reasonable 
further  progress  plans,  and  attainment 
demonstrations. 

Clean  Air  Act  section  182(b)(1) 
required  moderate  and  above  ozone 
nonattainment  areas  to  submit  a  15% 
volatile  organic  compound  emission 
reduction  rate-of-progress  plan  by 
November  15,  1993.  Moderate  ozone 
areas  were  also  required  by  that  section 
to  submit  an  attainment  demonstration 
by  this  date  if  they  were  not  using 
photochemical  grid  modeling  to  develop 
the  demonstration. 

Serious  and  above  ozone 
nonattainment  areas  (and  moderate 
ozone  nonattainment  areas  using 
photochemical  grid  modeling  under 
EPA's  interpretation  of  section 
182(b)(1))  were  required  to  submit  an 
attainment  demonstration  by  November 
15, 1994  imder  Clean  Air  Act  section 
182(c)(2)(A).  Clean  Air  Act  section 
182(c)(2)(B)  also  required  serious  and 
above  ozone  nonattainment  areas  to 
submit  by  this  date  a  reasonable-further- 
progress  (or  rate-of-progress)  plan  for 
3%  annual  emission  reductions  until 
the  attainment  date. 

Carbon  monoxide  (CO)  nonattainment 
areas  classified  as  moderate  with  design 
value  greater  than  12.7  parts  per  miUion 
or  serious  were  required  by  Clean  Air 
Act  section  187(a)(7)  to  submit  an 
attainment  demonstration  by  November 
15.1992. 


Areas  in  nonattainment  for  particulate 
matter  less  than  a  nominal  10  microns 
in  aerodynamic  diameter  (PM-10)  were 
required  to  submit  an  attainment 
demonstration  at  varying  dates 
depending  upon  their  date  of 
classification,  but  Clean  Air  Act  section 
188(a)(1)(B)  required  many  areas  to 
submit  the  attainment  demonstradon  by 
November  15, 1991. 

Nitrogen  dioxide  (NO?)  areas  were 
required  by  Clean  Air  Act  section  191  to 
submit  an  attainment  demonstration  by 
May  15, 1992. 

n.  Description  of  Interim  Final  Rule 

A.  Incomplete  15%  SIPs  and 
Disapprovals  With  Protective  Findings 

This  interim  final  rule  delays  the 
lapse  in  transportation  plan/TlP 
conformity  until  Clean  Air  Act  section 
179(b)  highway  sanctions  are  effective, 
for  areas  with  a  15%  SIP  which  EPA 
found  incomplete  but  noted  in  the 
finding  (according  to  40  CFR 
51.448(c)(l)(iii))  that  the  submittal 
would  have  been  considered  complete 
with  respect  to  requirements  for 
emission  reductions  if  all  committed 
measures  had  been  submitted  in 
enforceable  form  as  required  by  Clean 
Air  Act  section  110(a)(2)(A)  (i.e., 
incomplete  with  a  "protective  finding"). 
EPA  is  also  similarly  delaying  the 
conformity  lapse  which  results  from 
EPA  disapproval  of  a  control  strategy 
SIP  with  a  "protective  finding"  as 
described  in  40  CFR  51.448(a)(3)  and 
(d)(3).  Clean  Air  Act  highway  sanctions 
will  become  effective  in  both  types  of 
areas  two  years  following  the  date  of 
EPA's  incompleteness  determination  or 
disapproval,  imless  the  State  remedies 
the  failure. 

Under  the  November  1993 
transportation  conformity  rule,  the 
conformity  status  of  the  transportation 
plcm  and  TIP  lapses  in  such  areas  twelve 
months  following  the  incompleteness 
determination  or  disapproval,  unless 
another  SIP  is  submitted  to  EPA  and 
found  to  be  complete.  This  interim  final 
rule  delays  the  transportation  plan/TIP 
conformity  lapse.  It  also  restores  the 
conformity  status  of  transportation 
plans  and  TIPs  for  which  twelve  months 
have  already  elapsed  since  EPA  made 
the  incompleteness  determination  or 
disapproval  with  protective  finding, 
provided  conformity  has  not  lapsed  for 
other  reasons  under  the  transportation 
conformity  rule.  A  list  of  areas  with 
incomplete  15%  SIPs  with  protective 
findings  (and  the  dates  of  those  EPA 
findings)  is  in  the  docket. 

EPA  is  delaying  the  transportation 
plan/TIP  conformity  lapse  in  these  areas 
because  the  agency  now  believes  that  a 


twelve-month  period  to  make  these 
control  strategy  SIPs  fully  enforceable  is 
a  too  stringent  definition  of  "timely" 
SIP  development  in  this  particular 
context,  given  the  lengthy  legislative 
and  administrative  processes  of  many 
States.  Although  EPA  believed  this  time 
period  was  appropriate  at  the  time  EPA 
promulgated  the  transportation 
conformity  rule,  EPA  has  now  seen  that 
in  practice  the  time  was  too  short  to  be 
reasonable  for  purposes  of  determining 
when  transportation  plans  and  TIPs 
should  lapse  following  SIP  development 
failures. 

EPA  believes  it  is  appropriate  to  allow 
States  more  time  to  complete  these  SIPs 
before  negative  conformity 
consequences  are  imposed,  particularly 
because  in  these  areas  with 
incompleteness  findings  or  disapprovals 
with  protective  findings,  the  State  has 
developed  motor  vehicle  emissions 
budget(s)  which  are  part  of  an  overall 
strategy  to  achieve  the  required 
emission  reductions  and  therefore  are 
appropriate  for  use  in  conformity 
determinations.  In  these  areas,  lapsing  is 
not  necessary  in  the  short  term  to 
prevent  uncontrolled  motor  vehicle 
emissions  increases  while  the  State 
completes  the  SIP,  because  the  motor 
vehicle  emissions  budget(s)  are  already 
applying  in  conformity  determinations 
as  a  constraint. 

However.  EPA  continues  to  believe 
that  a  conformity  lapse  is  appropriate  in 
the  prolonged  absence  of  a  complete 
control  strategy  SIP.  In  such  cases,  EPA 
can  no  longer  remain  confident  that 
states  will  be  able  to  adopt  and 
implement  the  rules  necessary  to 
support  the  SIP  emissions  budget.  EPA 
believes  that  the  application  of  Clean 
Air  Act  highway  sanctions  signifies  that 
SIP  development  has  not  proceeded  in 
a  timely  fashion  and,  therefore,  that  the 
conformity  process  should  ensure  that 
significant  new  transportation  projects 
will  not  be  undertaken. 

B.  Ozone  Attainment/3%  Rate-of- 
Progress  SIPs 

For  ozone  nonattainment  areas  which 
fail  to  submit  an  attainment  SIP  due 
November  15, 1994  (including  moderate 
areas  using  photochemical  grid 
modeling)  and/or  a  3%  rate-of-progress 
SIP  revision  (hereafter  called  an 
"attainnient/3%  rate-of-progress  SIP"), 
this  interim  final  rule  similarly  delays 
the  transportation  plan/TIP  conformity 
lapse  until  Clean  Air  Act  highway 
sanctions  are  effective.  Clean  Air  Act 
highway  sanctions  apply  in  these  areas 
two  years  following  the  date  of  EPA  s 
finding  of  failure  to  submit,  unless  the 
State  remedies  the  failure.  This  rule  also 


eliminates  the  transportation  plan/TIP 
"freeze"  in  these  areas. 

Under  the  November  1993 
transportation  conformity  rule,  in  ozone 
nonattainment  areas  where  EPA  finds  a 
failure  to  submit  the  attainment/3% 
rate-of-progress  SIP,  no  new  or  amended 
transportation  plans  or  TIPs  could  be 
adopted  after  March  15.  1995  (i.e.,  the 
existing  transportation  plan/TIP  would 
be  "ft'ozen").  The  conformity  status  of 
the  transportation  plan  and  TIP  would 
have  lapsed  November  15.  1995. 

This  interim  final  rule  also  delays  the 
transportation  plan/TIP  conformity 
lapse  until  the  application  of  Clean  Air 
Act  highway  sanctions  for  ozone 
nonattainment  areas  with  incomplete 
attainment/3%  rate-of-progress  SIPs. 
This  rule  also  eliminates  the 
transportation  plan/TIP  "freeze"  for 
these  areas. 

Under  the  November  1993 
transportation  conformity  rule,  if  EPA 
found  an  area's  ozone  attainment/3% 
rate-of-progress  SIP  incomplete  without 
a  protective  finding,  the  transportation 
plan/TIP  would  have  "fi-ozen"  120  days 
following  EPA's  incompleteness 
finding,  and  the  conformity  status  of  the 
transportation  plan/TIP  would  have 
lapsed  November  15, 1995.  For  areas  for 
which  EPA  made  an  incompleteness 
determination  with  a  protective  finding, 
the  conformity  status  of  the 
transportation  plan/TIP  would  have 
lapsed  twelve  months  ft-om  the  date  of 
the  incompleteness  finding  (no  "freeze" 
would  have  occurred). 

Under  this  interim  final  rule,  in  any 
ozone  nonattainment  area  with  an 
incomplete  attainment/3%  rate-of- 
progress  SIP,  the  conformity  status  of 
the  transportation  plan/TIP  will  not 
lapse  until  Clean  Air  Act  section 
179(b)(1)  highway  sanctions  are 
effective  as  a  result  of  the 
incompleteness  (provided  the 
conformity  status  of  the  transportation 
plan  and  TIP  does  not  lapse  for  other 
reasons  under  the  transportation 
conformity  rule).  Consequently,  there 
will  be  no  distinction  among 
incompleteness  determinations 
regarding  orotective  findings. 

EPA  is  delaying  the  transportation 
plan/TIP  conformity  lapse  due  to  failure 
to  submit  and  incomplete  ozone 
attainment/3%  rate-of-progress  SIPs 
because  unforeseeable  delays  in  the 
development  of  these  SIPs.  including 
delays  beyond  the  control  of  state  air 
quality  planning  agencies  due  to  the 
complexity  of  required  moaeling.  have 
convinced  the  agency  that  the  grace 
periods  in  the  November  1993  rule 
constitute  a  too  stringent  definition  of 
"timely"  establishment  of  emissions 
budgets  in  this  particular  context.  Since 


states  have  been  proceeding  towards  SIP 
development  and  delays  have  not  been 
within  their  control,  EPA  now  believes 
that  the  original  grace  period  is 
unreasonable. 

However,  EPA  continues  to  believe 
that  conformity  lapsing  is  appropriate  in 
the  prolonged  absence  of  a  complete 
ozone  attainment/3%  rate-of-progress 
SIP.  EPA  believes  that  the  application  of 
Clean  Air  Act  highway  sanctions 
signifies  that  SIP  development  has  not 
proceeded  in  a  timely  fashion  and, 
therefore,  that  the  conformity  process 
should  ensure  that  significant  new 
transportation  projects  will  not  be 
undertaken. 

C.  Other  Control  Strategy  SIPs 

This  interim  final  rule  does  not 
change  the  consequences  in  40  CFR 
51.448  for  disapproval  of  any  control 
strategy  SIP  without  a  protective 
finding;  for  failure  to  submit  or 
submission  of  incomplete  CO,  PM-10, 
or  NO2  attainment  demonstrations;  or 
for  failure  to  submit  or  submission  of 
incomplete  15%  SIPs  without  protective 
findings.  EPA  believes  that 
transportation  plan/TIP  "freeze"  and 
conformity  lapse  is  appropriate  as 
currently  required  because  in  these 
cases  adequate  emissions  budgets  have 
not  been  established  in  a  timely  fashion. 

III.  Rulemaking  Process 

A.  Rulemaking  Procedures 

This  rule  is  being  published  as  an 
interim  final  rule  without  benefit  of  a 
prior  proposal  and  pubfic  comment 
period  because  EPA  finds  that  "good 
cause"  exists  for  deferring  those 
procedures  until  after  publishing  the 
changes  as  an  interim  final  rule.  Good 
cause  exists  for  two  reasons.  First,  it  is 
contrary  to  the  public  interest  for  the 
transportation  conformity  rule  to  halt 
implementation  of  transportation  plans, 
programs,  and  projects  when  for  the 
reasons  described  above  EPA  believes 
that  such  delay  is  not  necessary  at  this 
time  for  the  lawful  and  effective 
implementation  of  Clean  Air  Act  section 
176(c). 

Furthermore,  the  conformity 
consequences  for  ozone  areas  which  this 
interim  final  rule  delays  would  have 
occurred  before  full  notice-and- 
comment  rulemaking  could  have  been 
completed.  EPA  could  not  have  initiated 
full  notice-and-comment  rulemaking  far 
enough  in  advance  to  effectively  delay 
the  conformity  consequences  at  issue 
because  it  was  first  necessary  to 
evaluate  the  States'  progress  in  control 
strategy  SIP  development  and 
submission,  and  to  determine  whether 
the  existing  grace  periods  were 


appropriate.  In  addition,  it  is  possible 
that  a  disapproval  writh  a  protective 
finding  could  have  occurred  during  the 
full  notice-and-comment  rulemaking 
process.  Thus,  it  was  impracticable  to 
provide  notice-and-comment 
procedures  prior  to  the  time  by  which 
EPA  needs  to  implement  these  changes 
to  avoid  the  conformity  consequences 
that  would  otherwise  result  under  the 
existing  rule. 

Although  prior  notice-and-comment 
rulemaking  was  impracticable,  a  draft  of 
this  rule  was  distributed  to 
representatives  of  affected  State  and 
local  transportation  and  air  quality 
planning  agencies  and  the  public,  and  a 
conference  call  was  held  with 
stakeholders  such  as  the  State  and 
Territorial  Air  Pollution  Program 
Administrators/ Association  of  Local  Air 
Pollution  Control  Officials,  the 
American  Association  of  State  Highway 
and  Transportation  Officials,  the 
American  Public  Transit  Association, 
the  National  Association  of  Regional 
Councils,  the  American  Association  of 
Metropolitan  Planning  Organizations, 
the  National  Governors'  Association,  the 
Surface  Transportation  Policy  Project, 
the  Environmental  Defense  Fund,  the 
Natural  Resources  Defense  Council,  thn 
Sierra  Club  Legal  Defense  Fund,  the 
Highway  Users  Federation,  and  the 
American  Road  and  Transportation 
Builders  Association  to  solicit  input  on 
the  interim  final  rule  prior  to 
promulgation. 

In  addition,  the  Secretary  of 
Transportation  reviewed  and  concurred 
with  this  interim  final  rule. 

This  interim  final  rule  is  taking  effect 
immediately  upon  publication  because, 
as  described  above,  conformity  lapsing 
which  is  contrary  to  the  public  interest 
would  otherwise  be  occurring  during 
the  30-day  period  between  public afion 
and  the  effective  date  ordinarilv 
provided  under  the  Administrative 
Procedures  Act  (APA).  5  U.S.C.  553(d). 
EPA  finds  good  cause  to  make  this 
interim  final  rule  effective  immediately 
for  the  same  reasons  described  above  in 
justification  of  taking  final  action 
without  prior  proposal.  In  addition,  this 
rule  relieves  a  restriction  and.  therefore, 
qualifies  for  an  exception  from  the 
APA's  30-dav  advance-notice  period 
under  5  U.S.C.  553(d)(1). 

The  provisions  of  this  interim  final 
rule  shall  apply  only  for  six  months, 
during  which  time  EPA  will  conduct 
full  notice-and-comment  rulemaking  on 
these  provisions  and  whether  to  make 
these  provisions  permanent.  A  proposed 
rule  is  published  in  the  proposed  rule 
section  of  this  Federal  Register,  and  the 
public  comment  period  on  this  proposal 
will  last  until  March  10.  1995.  Public 
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comments  will  be  addressed  in  a 
subsequent  final  rule,  which  will  be 
promulgated  before  the  six-month  limit 
on  the  applicabihty  of  this  interim  final 
rule  expires. 

B.  Future  Amendments  to  the 
Transportation  Conformity  Rule 

EPA  intends  to  make  additional 
limited  amendments  to  the 
transportation  conformity  rule.  EPA 
intends  to  clarify  certain  ambiguous 
language  in  40  CFR  51.448  and  93.128 
to  ensure  implementation  consistent 
with  the  intent  of  EPA  and  the 
Department  of  Transportation  (DOT),  as 
expressed  in  guidance  memoranda 
issued  since  November  1993.  These 
changes  are  necessary  to  have  legal 
certainty  that  the  amendments 
promulgated  today  will  continue  to 
have  their  intended  effect. 

In  addition.  EPA  intends  to  amend  the 
transportation  conformity  rule  in  order 
to  allow  transportation  control  measures 
which  are  in  an  approved  SIP  and  have 
been  included  in  a  conforming 
transportation  plan  and  TIP  to  proceed 
even  if  the  conformity  status  of  the 
current  transportation  plan  and  TIP  has 
lapsed. 

EPA  is  not  issuing  these  amendments 
in  this  interim  final  rule  because  prior 
notice-and-comment  rulemaking  is  not 
impracticable  in  these  cases.  EPA 
intends  to  propose  these  amendments  in 
a  Notice  of  Proposed  Rulemaking  within 
the  next  several  months,  and 
representatives  from  the  organizations 
listed  above  will  be  given  an 
opportunity  to  comment  on  a  draft 
NPRM  this  month. 

Since  publication  of  the 
transportation  conformity  rule  in 
November  1993.  EPA,  EXJT,  and  state 
and  local  air  and  transportation  officials 
have  had  experience  implementing  the 
criteria  and  procedures  in  the  rule.  It  is 
that  mutual  experience  which  leads  to 
the  amendments  which  EPA  will  be 
proposing  today  and  in  the  very  near 
future.  In  each  case,  the  amendments 
are  needed  to  clarify  ambiguities, 
correct  errors,  or  make  the  conformity 
process  more  logical  and  feasible. 

There  are  many  other  issues  which 
were  debated  in  the  original  rulemaking, 
some  of  which  are  the  subject  of 
litigation  at  this  time.  EPA  does  not 
intend  its  issuance  of  back-to-back 
rulemakings  to  imply  a  willingness  to 
open  the  conformity  rule  to 
amendments  which  suit  one  or  the  other 
petitioners'  purpose.  Both  EPA  and 
DOT,  of  course,  are  very  willing  and 
eager  to  assist  transportation  and  air 
quality  planners  in  complying  with  the 
rule  and  the  statutory  intent. 


rv.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  efliect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof; 

(4)  Raise  novel  or  pohcy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
the  Executive  Order. 

Pursuant  to  the  terras  of  Executive 
Order  12866.  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action."  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Reporting  and  Recordkeeping 
Requirements 

This  rule  does  not  contain  any 
information  collection  requirements 
fitim  EPA  which  require  approval  by 
OMB  under  the  Paperwork  Reduction 
Act  of  1980.  44  U.S.C.  3501  et  seq. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  federal  agencies  to  identify 
potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  In 
instances  where  significant  impacts  are 
possible  on  a  substantial  number  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis  (RFA). 

EPA  has  determined  that  today's 
regulations  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  regulation  affects 
moderate  and  above  ozone 
nonattainment  areas,  which  are  almost 
exclusively  urban  areas  of  substantial 
population,  and  affects  federal  agencies 
and  metropolitan  planning 
organizations,  which  by  definition  are 


designated  only  for  metropolitan  areas 
with  a  population  of  at  least  50,000. 

Therefore,  as  required  under  section 
605  of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  I  certify  that  this 
regulation  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects 

40  CFR  Part  51 

Environmental  protection. 
Administrative  practice  and  procedure. 
Carbon  monoxide.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Particulate  Matter.  Reporting  and 
Recordkeeping  Requirements,  Volatile 
organic  compounds. 

40  CFR  Part  93 

Administrative  practice  and 
procedure.  Air  pollution  control.  Carbon 
monoxide.  Intergovernmental  relations. 
Ozone. 

Dated:  January  31, 1995. 
Carol  M.  Bro%vner, 

Administrator. 

40  CFR  parts  51  and  93  are  amended 
as  follows: 

PARTS  51  AND  93— {AMENDED] 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401(a)(2).  7475(e), 
7502  (a)  and  (b),  7503,  7601(a)(1)  and  7602. 

2.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671p. 

3.  The  identical  texts  of  §§  51.448  and 
93.128  are  amended  as  follows: 

a.  By  redesignating  paragraphs  (bK2) 
and  (c)(2)  as  (b)(3)  and  (c)(3); 

b.  In  the  newly  redeisgnated 
paragraph  (c)(3)(iii)  by  revising  the 
reference  "paragraphs  (c){2)(i)  and  (ii)" 
to  read  "paragraphs  (c)(3)(i)  and  (ii);  and 

c.  By  adding  new  paragraphs  (a)(4), 
(b)(2).  (c)(2).  and  (d)(4). 

The  identical  text  of  additions  reads 

as  follows:  § . Transition 

from  the  interim  period  to  the  control 
strategy  period. 

(a)  •  •  * 

(4)  Until  August  8, 1995,  for  areas 
otherwise  subject  to  paragraph  (a)(3)  of 
this  section,  the  conformity  lapse 
imp>osed  by  the  final  sentence  of 
paragraph  (a)(3)  of  this  section  shall  not 
apply.  The  conformity  status  of  the 
transportation  plan  and  TIP  shall  lapse 
on  the  date  that  highway  sanctions  as  a 
result  of  the  disapproval  are  imposed  on 
the  nonattainment  area  under  section 
179(b)(1)  of  the  Clean  Air  Act,  unless 
another  control  strategy  implementation 
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plan  revision  is  submitted  to  EPA  and 
found  to  be  complete. 

(b)  *  *  * 

(2)  Until  August  8,  1995,  for  ozone 
nonattainment  areas  where  EPA  has 
notified  the  State,  MPO.  and  DOT  of  the 
State's  failure  to  submit  a  control 
strategy  implementation  plan  revision 
required  by  Clean  Air  Act  sections 
182(c)(2)(A)  and/or  182(c)(2)(B),  failure 
to  submit  an  attainment  demonstration 
for  an  intrastate  moderate  ozone 
nonattainment  area  that  chose  to  use  the 
Urban  Airshed  Model  for  such 
demonstration,  or  failure  to  submit  an 
attainment  demonstration  for  a 
multistate  moderate  ozone 
nonattainment  area,  the  following  shall 
apply  in  lieu  of  the  provisions  of 
paragraph  (b)(1)  of  this  section: 

(i)  The  conformity  status  of  the 
transportation  plan  and  TIP  shall  lapse 
on  the  date  that  highway  sanctions  are 
imposed  on  the  nonattainment  area  for 
such  failure  under  section  179(b)(1)  of 
the  Clean  Air  Act,  unless  the  failure  has 
been  remedied  and  acknowledged  by  a 
letter  fi-om  the  EPA  Regional 
Administrator;  and 

(ii)  The  consequences  descrit>ed  in 
paragraph  (b)(1)  of  this  section  shall  be 
nullified  if  such  provisions  have  been 
applied  as  a  result  of  a  failure  described 
in  paragraph  (b)(2)  of  this  section,  and 
paragraph  (b)(2)  of  this  section  shall 
henceforth  apply  with  respect  to  any 
such  failure. 
*        *        *        j«        * 

(c)  *  •  *  I 

(2)  Until  August  8,  1995,  for  the  ozone 
nonattainment  areas  described  in 
paragraph  (c)(2)(i)  of  this  section,  the 
following  shall  apply  in  heu  of  the 
provisions  of  paragraph  (c)(1)  of  this 
section: 

(i)  The  conformity  status  of  the 
transportation  plan  and  TIP  shall  lapse 
on  the  date  that  highway  sanctions  are 
imposed  on  the  nonattainment  area 
under  section  179(b)(1)  of  the  Clean  Air 
Act  for  the  failures  described  below, 
unless  the  failure  has  been  remedied 
and  acknowledged  by  a  letter  fitim  the 
EPA  Regional  Administrator,  in  ozone 
nonattainment  areas  where  EPA  notifies 
the  State.  MPO,  and  DOT  that  any  of  the 
following  control  strategy 
implementation  plan  revisions  are 
incomplete: 

(A)  The  implementation  plan  revision 
due  November  15, 1994,  as  required  by 
Clean  Air  Act  sections  182(c)(2)(A)  and/ 
or  182(c)(2)(B); 

(B)  The  attainment  demonstration 
required  for  moderate  intrastate  ozone 
nonattainment  ansas  which  chose  to  use 
the  Urban  Airshed  Model  for  such 
demonstration  and  for  multistate 
moderate  ozone  nonattainment  areas;  or 


(C)  The  VOC  reasonable  further 
progress  demonstration  due  November 
15,  1993,  as  required  by  Clean  Air  Act 
section  182(b)(1),  if  EPA  notes  in  its 
incompleteness  finding  as  described  in 
paragraph  (c)(l)(iii)  of  this  section  that 
the  submittal  would  have  been 
considered  complete  with  respect  to 
requirements  for  emission  reductions  if 
all  committed  measures  had  been 
submitted  in  enforceable  form  as 
required  by  Clean  Air  Act  section 
110(a)(2)(A);  and 

(ii)  The  consequences  described  in 
paragraph  (c)(1)  of  this  section  shall  be 
nullified  if  such  provisions  have  been 
applied  as  a  result  of  a  failure  described 
in  paragraph  (c)(2)(i)  of  this  section,  and 
paragraph  (c)(2)  of  this  section  shall 
henceforth  apply  with  respect  to  any 
such  failure. 

•  *         •         »        « 

(d)  •  *  • 

(4)  Until  August  8,  1995,  for  areas 
otherwise  subject  to  paragraph  (d)(3)  of 
this  section,  the  conformity  lapse 
imposed  by  the  final  sentence  of 
paragraph  (d)(3)  of  this  section  shall  not 
apply.  The  conformity  status  of  the 
transportation  plan  and  TIP  shall  lapse 
on  the  date  that  highway  sanctions  as  a 
result  of  the  disapproval  are  imposed  on 
the  nonattainment  area  under  section 
179(b)(1)  of  the  Clean  Air  Act,  unless 
another  control  strategy  implementation 
plan  revision  is  submitted  to  EPA  and 
found  to  be  complete. 

•  *        •         «        « 

|FR  Doc.  95-3003  Filed  2-7-95;  8:45  am] 
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40  CFR  Parts  52  and  81 

[OH06-2-6229,  OH01 -2-6230.  OH32-2- 
6231;FRL-6151-1] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Ohio 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  USEPA  is  approving  a 
redesignation  request  and  maintenance 
plan  for  Preble,  Columbiana,  and 
Jefferson  County,  Ohio  as  a  revision  to 
Ohio's  State  Implementation  Plan  (SIP) 
for  ozone. 

The  revision  is  based  on  a  request 
from  the  State  of  Ohio  to  redesignate 
these  areas,  and  approve  their 
maintenance  plans,  and  on  the 
supporting  data  the  State  submitted. 
Under  the  Clean  Air  Act,  designations 
can  be  changed  if  sufficient  data  are 
available  to  warrsiot  such  change. 


EFFECTIVE  DATE:  This  final  rule  beramos 
effective  on  March  10, 1995. 
ADDRESSES:  Copies  of  the  requested 
redesignation,  maintenance  plan,  and 
other  materials  relating  to  this 
rulemaking  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  addresses:  United 
States  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard 
(AE-17J),  Chicago,  Ilfinois  60604;  and 
Jerry  Kurtzweg  (ANR-443),  Unitetl 
States  Environmental  Protection, 
Agency,  401  M  Street,  S.W.  Washington, 
D.C.  20460.  (It  is  recommended  that  you 
telephone  William  Jones  at  (312)  886- 
6058,  before  visiting  the  Region  5 
Office.) 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Jones,  Regulation  Development 
Section,  Air  Enforcement  Branch  (.^E- 
17J),  U.S.  Environmental  Protection 
Agency,  Region  5,  Chicago.  Illinois 
60604.  (312)886-6058. 
SUPPLEMENTARY  INFORMATION:  Under 
Section  107(d)  of  the  pre-amended 
Clean  Air  Act  (CAA),  the  United  States 
Environmental  Protection  Agency 
(USEPA)  promulgated  the  ozone 
attainment  status  for  each  area  of  every 
State.  For  the  State  of  Ohio,  Preble, 
Columbiana,  and  Jefferson  Counties 
were  designated  as  nonattainment  areas 
for  ozone.  See  43  FR  8962  (March  3. 
1978),  and  43  FR  45993  (October  5, 
1978).  On  November  15, 1990.  the  Clean 
Air  Act  Amendments  of  1990  were 
enacted.  Pub  L.  No.  101-549,  104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q 
Pursuant  to  Section  107(d)(l)(C)(i)  of  the 
amended  CAA.  Preble,  Jefferson,  and 
Columbiana  Counties  retained  their 
designations  of  nonattainment  for  ozone 
by  operation  of  law.  See  56  FR  56694 
(November  6,  1991).  At  the  same  time. 
Preble  and  Jefferson  Counties  were 
classified  as  transitional  areas;  and 
Columbiana  County  was  classified  as  an 
incomplete  data  area. 

The  Ohio  Environmental  Protection 
Agency  (OEPA)  requested  that  Preble 
County  be  redesignated  to  attainment  in 
a  letter  dated  May  23, 1986;  and  that 
Jefferson  and  Columbiana  Counties  be 
redesignated  to  attainment  in  a  letter 
dated  July  14.  1986.  On  December  20, 
1993,  the  United  States  Environmental 
Protection  Agency  (USEPA)  proposed  to 
disapprove  the  requested 
redesignations.  See  58  FR  66334.  The 
public  comment  period  was  from 
December  20, 1993,  to  January  19,  1994. 
Only  one  public  comment  was  received 
on  the  proposed  rulemaking  to 
disapprove  the  redesignations.  It  was  a 
January  18,  1994,  letter  from  the  State  of 
Ohio  requesting  a  90-day  extension  of 
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the  comment  period.  On  February  18, 
1994.  the  USEPA  extended  the  comment 
period  until  April  19. 1994.  See  59  FR 
8150.  The  OEPA  submitted  comments 
in  an  April  14. 1994,  letter  that  included 
maintenance  and  contingency  plans  for 
the  counties.  The  results  of  OEPA 's 
public  hearing  and  resulting  revision  to 
the  maintenance  and  contingency  plans 
are  contained  in  a  letter  dated  August 
10. 1994.  No  other  comments  were 
received  during  the  extended  comment 
period. 

After  reviewing  Ohio's  April  14.  1994. 
and  August  10,  1994,  submittal.  USEPA 
published  a  direct  final  rulemaking  to 
approve  the  redesignation  requests  on 
September  21. 1994.  See  59  FR  48395. 
At  the  same  time  USEPA  published  a 
proposed  rulemaking,  see  59  FR  48416. 
to  approve  the  requests,  in  the  event 
that  adverse  public  comments  were 
received.  Adverse  comments  were 
received  and  a  notice  was  published  to 
remove  the  direct  final  rulemaking,  but 
not  the  proposed  rulemaking. 

I.  Summary  of  Comments  and 
Responses 

USEPA  has  considered  the  adverse 
comments  received  and  has  decided  to 
proceed  with  formal  action  approving 
the  redesignations.  A  summary  of 
adverse  comments  submitted  in 
response  to  the  September  21, 1994 
proposed  rulemaking  (59  FR  48416)  and 
responses  to  these  comments  is 
provided  below.  All  of  the  adverse 
comments  received  were  made  by 
Pollution  Probe. 

Comment:  There  remain  a  number  of 
important  questions  and  concerns  with 
regard  to  the  long-range  transport  of 
ozone  and  ozone  precursors  across  the 
U.S.-Canada  border.  This  particular 
redesignation  request  by  the  State  of 
Ohio  is  one  of  a  number  of  requests 
which  may  cimiulatively  have  a  very 
significant  irripact  on  our  future  air 
quality.  The  commentor  also  questioned 
whether  the  Ohio  Environmental 
Protection  Agency  had  evaluated  the 
impact  of  Oxides  of  nitrogen  (NOx)/ 
Volatile  Organic  Compound  (VOC) 
emissions  from  Ohio  sources  on 
downwind  regions  in  Canada. 

Response:  In  response,  the  USEPA 
notes  that  the  governments  of  the 
United  States  and  Canada  are  in  the 
process  of  developing  a  joint  study  of 
the  transboundary  ozone  phenomena 
under  the  U.S.-Canada  Clean  Air 
Quality  Agreement.  It  is  envisioned  that 
this  regional  ozone  study  will  provide 
the  scientific  information  necessary  to 
understand  what  contributes  to  ozone 
levels  in  the  region,  as  well  as,  what 
control  measures  would  contribute  to 
reductions  in  ozone  levels.  This  new 


regional  ozone  study  is  a  cooperative 
effort  between  the  U.S.  and  Canada. 
Should  this  or  other  studies  provide  a 
sufficient  scientific  basis  for  taking 
action  in  the  future,  the  USEPA  will 
decide  what  is  an  appropriate  course  of 
action.  The  USEPA  may  take 
appropriate  action  notwithstanding  the 
redesignation  of  these  areas  in  Ohio. 
Therefore,  the  USEPA  does  not  believe 
that  the  contentions  regarding 
transboundary  impact  currently  provide 
a  basis  for  delaying  action  on  these 
redesignation  requests  or  disapproving 
the  redesignations.  This  is  particularly 
true  since  approval  of  the  redesignations 
is  not  expected  to  result  in  an  increase 
in  ozone  precursor  emissions  and  is  not 
expected  to  adversely  affect  air  quality 
in  Canada.  In  fact,  decreases  in  both 
VOC  and  NOx  emissions  from  the  areas 
being  redesignated  are  expected  over  the 
10-year  maintenance  period.  See  59  FR 
48396-48397.  It  should  also  be  noted 
that  the  redesignation  does  not  allow 
States  to  automatically  remove  control 
programs  which  have  contributed  to  an 
area's  attainment  of  a  U.S.  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  any  pollutant  and  that  no 
previously-implemented  control 
strategies  are  being  relaxed  as  part  of 
these  redesignations. 

Furthermore,  USEPA  notes  that  the 
extent  of  any  contribution  from  these 
areas  to  monitored  ozone  levels  in 
Canada  cannot  be  determined  with  any 
degree  of  certainty  on  the  basis  of  the 
information  presently  available  to  the 
USEPA.  The  extent  to  which  emissions 
from  these  areas  in  Ohio,  which  are 
between  80  and  150  miles  from  the 
Canadian  border,  contribute  to  ozone 
formation  in  Canada  is  highly  uncertain, 
particularly  since  winds  flowing  into 
areas  in  Ontario  pass  through  a  number 
of  urbanized  areas  in  both  the  U.S.  and 
Canada.  Ozone  concentrations  in 
Canada  may  be  attributable  to  or 
fostered  by  ozone  precursor  emissions 
generated  within  Canadian  borders.  As 
a  consequence,  the  USEPA  does  not 
believe  that  the  presently  available 
information  provides  any  basis  for 
affecting  its  decision  regarding  the 
redesignation  of  these  areas  in  Ohio. 

Comment:  A  growing  body  of 
evidence  shows  that  the  negative 
impacts  to  human  health  and  vegetation 
do  occur  at  or  below  82  parts  per  billion 
(ppb)  ozone.  While  we  recognize  that 
the  US  NAAQS  for  ozone  is  currently 
.12  parts  per  milhon,  and  that  the 
standard  is  currently  being  reviewed, 
does  the  air  quality  monitoring  data 
submitted  by  the  State  show  ozone 
concentrations  exceeding  80  ppb  in  the 
three  counties  under  discussion  or  in 
other  sections  of  the  State? 


Response:  Yes.  in  Preble,  and 
Jefferson  Counties,  and  the  counties 
adjacent  to  Columbiana  County 
concentrations  above  80  ppb  have  been 
monitored.  However,  as  mentioned  by 
the  commentor,  the  monitoring  data  for 
these  counties  show  that  the  counties 
are  not  in  violation  of  the  ozone 
NAAQS.  Also,  a  revision  to  the  NAAQS 
is  currently  under  consideration  by  the 
USEPA.  Until  any  change  is  made, 
however,  the  USEPA  is  bound  to 
implement  the  provisions  of  the  Act  as 
they  relate  to  the  current  standard, 
including  those  relating  to  designation 
and  redesignations. 

Comment:  What  were  the 
assumptions  and  analyses  which  led  to 
the  conclusion  that  total  emissions  will 
decrease  in  the  three  Ohio  counties 
under  discussion?  Overall  oxides  of 
nitrogen  emissions  in  the  United  States 
are  projected  to  rise  after  the  year  2000. 
even  if  mandatory  CAA  measures  for 
stationary  and  mobile  sources  are 
implemented.  We  are  unfamiliar  with 
the  types  of  emission  reduction 
measures  that  are  likely  to  be  carried  out 
in  the  United  States'  regions  designated 
"attainment."  Future  growth  is  one 
important  factor  which  needs 
consideration.  For  example,  in  southeast 
Michigan,  forecasters  anticipate  that  an 
additional  6  percent  growth  in 
population  will,  with  current  trends, 
result  in  a  40  percent  increase  in  vehicle 
miles  travelled  by  2010. 

Response:  The  area  source  emissions 
were  projected  to  grow  at  the  same  rate 
as  the  expected  population  growth.  The 
population  growth  rate  used  for  Preble 
Coimty  is  0.83386  percent  per  year  from 
1990  to  1995  and  0.6279  percent  per 
year  from  1995  to  2005.  The  population 
growth  rate  used  for  Columbiana  and 
Jefferson  Counties  was  about  1  percent 
per  year  from  1990  to  2005.  The  point 
source  emissions  growth  was  projected 
using  Bureau  of  Economic  Analysis 
(BEA)  earnings  data  by  Standard 
Industrial  Classification  Code  (SIC). 
This  factor  varied  by  SIC  but  was 
generally  around  1.1  percent  per  year. 
The  mobile  source  emissions  were 
projected  using  the  MOBILE5A 
emissions  model  to  provide  emission 
factors  for  the  vehicle  mix  in  the  future, 
and  population  data  to  project  the 
grovvth  in  vehicle  miles  traveled  by 
these  vehicles.  Large  decreases  occurred 
in  mobile  source  emissions  in  the 
counties.  Due  to  the  Federal  Motor 
Vehicle  Emissions  Control  Program 
(FMVECP).  These  decreases  resulted  in 
overall  VOC  emissions  reductions  in  ail 
three  counties,  and  overall  NOx 
emission  reductions  in  Preble,  and 
Columbiana  counties. 


Jefferson  county  is  expected  to  have  a 
decrease  in  NOx  emissions  from  1990  to 
2005  due  to  the  Acid  Rain  provisions  of 
the  Clean  Air  Act.  This  decrease 
accounted  for  most  of  the  reductions  in 
NOx  emissions  in  Jefferson  County.  The 
emissions  estimates  were  based  on  a  0.5 
lb  NOx/Million  Btu  emissions  limit  for 
the  units  affected  under  phase  I.  This 
same  Hmit  was  estimated  for  units 
expected  to  be  covered  under  phase  II. 
The  phase  I  limit  is  mandated  by  the 
Clean  Air  Act.  but  a  phase  II  hmit  had 
not  been  specified  by  either  the  CAA  or 
USEPA  when  the  redesignation  request 
was  prepared  so  the  same  limit  was 
used  as  an  estimate. 

Upon  redesignation  to  attainment, 
these  areas  will  be  subject  to  the 
Prevention  of  Significant  Deterioration 
provisions  of  the  Clean  Air  Act  that 
apply  to  stationary  sources  of  air 
pollution.  These  areas  are  also  subject  to 
the  provisions  in  their  maintenance 
plans;  so.  that  if  a  violation  of  the 
NAAQS  occurs,  the  area  would  have  to 
implement  a  contingency  measure  to 
correct  the  problem.  In  addition,  these 
areas  are  still  subject  to  the  controls 
approved  into  the  SIPs  and  would  still 
get  emission  reduction  benefits  from  the 
FMVECP. 

II.  Rulemaking  Action 

The  redesignation  requests  are 
approved  as  meeting  conditions  of  the 
CAA  in  Section  107(d)(3)(E)  for 
redesignation. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
table  3  action  by  the  Regional 
Administrator  under  the  processing 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  an  October  4, 
1993.  memorandum  from  Michael  H. 
Shapiro.  Acting  Assistant  Administrator 
for  Air  and  Radiation.  The  Office  of 


Management  and  Budget  has  exempted 
this  regulatory  action  from  E.O.  12868 
review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  Section  110  and 
subchapter  1,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibihty  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

Redesignation  of  an  area  to  attainment 
under  Section  107(d)(3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  10,  1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 

Ohio— Ozone 


purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control,  Environmental 
protection.  Intergovernmental  relations. 
Ozone. 

40  CFR  Part  81 

Air  pollution  control. 

Dated:  Januan'  26,  1995. 
Valdas  V.  Adamkus, 
Begional  Administrator 

Chapter  1,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  L'.S.C.  7401-7r.71q. 

2.  Section  52.1885  is  amended  by 
adding  a  new  paragraph  (a)(5)  to  read  as 
follows: 

§  52.1885    Control  strategy:  Ozone. 

•         •         •         •         • 

(a)'   •   * 

(5)  The  maintenance  plans  for  the 
following  counties  are  approved: 

(i)  Preble.  Columbiana,  and  Jeffi-rson 
Counties. 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PURPOSES— OHIO 

1.  The  authority  citation  of  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  In  §  81.336  the  ozone  table  is 
amended  by  revising  the  entries  for 
Columbiana.  Preble,  and  Jefferson 
Counties  to  read  as  follows: 

§81.336    Ohio. 


Designated  area 


Designation 


Classification 


Date' 


Type 


Date' 


Type 


Columbiana  County  Area.  Co)umb*ana  County March  10.  1995 Attainment. 


Preble  County  Area.  Prebte  County  March  10. 1995 


Attainment 
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Ohio— Ozone— Continued 


Designated  area 


Designation 


Classification 


Date' 


Type 


Date* 


Type 


Steut)enville  Area,  Jefferson  County  Marcti  10,  1995 


Attainment. 


'  This  date  is  November  15,  1990.  unless  ottienwise  noted. 


•        *        •        •        * 

[FR  Doc.  95-3072  Filed  2-7-95:  8:45  am] 
BILLING  CODE  6S6O-S0-P 

40  CFR  Part  180 

[PP  4F431 4/R21 04;  FRL-4932-41 

RIN  2070-AB78 

1,4-Dimethylnaphthalene;  Exemption 
from  the  Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  EPA  establishes  an  exemption 
from  the  requirement  for  a  tolerance  for 
residues  of  the  potato  sprout  inhibitor 
1 ,4-dimethylnaphthalene  from  the 
postharvest  application  to  potatoes.  D-I- 
1-4,  Inc.,  requested  this  exemption. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  February  8,  1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number.  [PP  4F4314/ 
R2104],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  request  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington  DC  20450.  In 
Person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  fon^'arded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker.  Product 
Manager  (PM)  22,  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 


Office  location  and  telephone  number: 
Rm.  229.  CM  #2.  1921  Jefferson  Davis 
Hwy..  Arlington,  VA  22202.  (703)  305- 
5540. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  March  30.  1994  (59 
FR  14854).  which  announced  that  D-I-1- 
4.  Inc..  15401  Cartwright  Rd..  Boise.  ID 
83703.  had  submitted  pesticide  petition 
(PP)  4F4314  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(d)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C. 
346a(d).  establish  an  exemption  from 
the  requirement  of  a  tolerance  for  the 
plant  growth  regulator  1.4- 
dimethylnaphthalene  for  use  on 
potatoes  (post-  harvest). 

There  were  no  comments  received  in 
response  to  this  notice  of  filing.  The 
data  submitted  in  the  petition  and  all 
other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  exemption 
from  the  requirement  of  a  toleranpe 
include: 

1.  A  rat  acute  oral  study  with  an  LD50 
of  2.730  milligrams  (mg)/kilogram  (kg). 

2.  A  rabbit  acute  dermal  study  with  an 
LD50  greater  than  2  grams  (g)/kg. 

3.  A  rat  acute  inhalation  study  with 
an  LDso  greater  than  4.16  mg/Liter  (L). 

4.  A  rabbit  primary  eye  irritation 
study  with  moderate  irritation  that 
dissipated  by  day  14. 

5.  A  rabbit  primary  dermal  irritation 
study  with  moderate  irritation  that 
dissipated  by  day  14. 

6.  A  guinea  pig  dermal  sensitization 
study  with  no  apparent  sensitization. 

7.  An  Ames  mutagenicity  study  that 
was  negative  in  the  presence  and 
absence  of  metabolic  activation 
homogenate. 

8.  An  in  vitro  test  for  unscheduled 
DNA  synthesis  in  rat  liver  primary  cell 
culture  that  was  negative. 

9.  A  in  vivo  micronucleus  assay  that 
was  negative. 

10.  No  hypersensitivity  Incidents 
were  reported. 

1,4-Dimethylnaphthalene  has  been 
classified  as  a  biochemical  as  defined  by 
40  CFR  158.65.  Biochemical  pesticides 


are  distinguished  by  their  unique 
nontoxic  mode  of  action,  low  use 
volume,  target  specificity,  and  natural 
occurrence.  1.4-Dimethylnaphthalene  is 
naturally  occiuring  in  potatoes  at  levels 
between  1  and  10  ppm.  When 
conditions  are  right  for  sprouting,  the 
potato  metabolizes  1.4- 
dimethylnaphthalene  to  a  low  enough 
level  so  that  sprouting  can  occur.  1.4- 
Dimethylnaphthalene  is  applied  to 
potatoes  at  a  2.5  ppm  level  up  to  4 
appUcations  as  a  plant  grovrth  regulator 
during  the  storage  season,  which 
generally  runs  from  October  to  August, 
to  keep  1.4-dimethylnaphthalene  at  a 
sufficient  concentration  in  the  potato  to 
continue  to  inhibit  sprouting. 

The  results  of  the  toxicity  studies 
provided,  the  low-volume  use  pattern, 
and  the  fact  that  use  of  the  product  will 
not  increase  levels  of  1.4- 
dimethylnaphthalene  above  levels 
normally  found  in  potatoes  are 
sufficient  to  demonstrate  that  there  are 
no  foreseeable  human  health  hazards 
likely  to  arise  from  the  use  of  the 
product  as  a  potato  sprout  inhibitor. 
Because  no  enforcement  residue  level  is 
established  by  this  exemption,  the 
requirement  for  an  analytical  method  for 
enforcement  purposes  is  not  applicable 
to  this  exemption  request. 

1,4-Dimethylnaphthalene  is 
considered  useful  for  the  purposes  for 
which  the  exemption  is  sought.  Based 
on  the  information  and  data  considered, 
the  Agency  concludes  that  the 
establishment  of  a  tolerance  is  not 
necessary  to  protect  the  public  health. 
Therefore,  the  exemption  from 
requirement  of  a  tolerance  is  established 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
pubhcation  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
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regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fees  provided  by  40 
CFR  180.33(i).  If  a  hearing  is  requested, 
the  objections  must  include  a  statement 
of  the  factual  issue(s)  on  which  a 
hearing  is  requested,  and  the  requestor's 
contentions  on  each  such  issue,  and  a 
summary  of  the  evidence  relied  upon  by 
the  objection  (40  CFR  178.27).  A  request 
for  a  hearing  will  be  granted  if  the 
Administrator  determines  that  the 
material  submitted  shows  the  following: 
there  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
on  or  more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(fl.  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 
Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 


the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Recording  and  recordkeeping 
requirements. 

Dated:  January  27, 1995. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PARTI  80— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  subpart  D,  by  adding  new 
§  180.1 142,  to  read  as  follows: 

§180.1142    1,4-Dimethytnaphthalene; 
exemption  from  the  requirement  of 
tolerance. 

An  exemption  from  the  requirement 
of  a  tolerance  is  established  for  residues 
of  the  plant  growth  regulator  1,4- 
dimethylnaphthalene  when  applied 
post  harvest  to  potatoes  in  accordance 
with  good  agricultural  practices. 

[FR  Doc.  95-2821  Filed  2-7-95;  8:45  am) 
BILLING  CODE  S560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  5F3188/R2107;  FRL-4933-6] 

RIN  2070-AB78 

Pesticide  Tolerances  for  Paraquat 

AGENCY:  Envirormiental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  docvunent  establishes 
tolerances  for  residues  of  the  dessicant, 
defoliant,  and  herbicide  paraquat  (1,1'- 
dimethyl-4,4'-bipyTidinium  ion)  derived 
from  the  apphcation  of  either  tlie 
ii/s(methyl  sulfate)  or  dichloride  salt 
(both  calculated  as  the  cation)  in  or  on 
the  raw  agricultural  commodities 
(RACs)  rice  grain  and  rice  straw.  Zeneca 
Agricultural  Products  requested  the 
establishment  of  these  maximum 
permissible  residues  of  the  herbicide. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  February  8, 1995. 
ADDRESSES:  Written  objections, 
identified  by  the  docimient  control 
number,  (PP  5F3188/R21071.  may  be 


submitted  to:  Hearing  Clerk  (1900), 
Envirormiental  Protection  Agency.  Rm. 
M3708.  401  M  St..  SW..  Washington.  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  PubUc  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  reqi;ests 
to:  Rm.  1132,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  J.  Taylor,  Product  Manager 
(PM  25),  Registration  Division  (75C5C), 
Environmental  Protection  Agencv.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  241, 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA  22202.  {703)-305-6627. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  21,  1994 
(59  FR  65744),  EPA  issued  a  proposed 
rule  that  gave  notice  that  Zeneca 
Agricultural  Products,  1800  Concord 
Pike,  Wihnington,  DE  19897,  had 
submitted  to  EPA  a  pesticide  petition, 
PP  5F3188,  under  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  346a,  to  establish  tolerances 
for  the  desiccant,  defoliant,  and 
herbicide  paraquat  (l.l-dimethyl-4.4'- 
bipyridinium  ion)  derived  from  the 
application  of  either  the  i)ys(methyl 
sulfate)  or  dichloride  salt  (both 
calculated  as  the  cation)  in  or  on  the 
raw  agricultural  commodities  rice  grain 
at  0.05  part  per  million  (ppm)  and  rice 
straw  at  0.06  ppm. 

There  were  no  comments  or  requnsis 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agencv 
concludes  that  the  tolerances  will 
protect  the  public  health.  Therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  bv  this 
regulation  may.  within  30  days  after 
pubhcation  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
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above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
mu.st  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  bv 
40  CFR  180.33(1).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summarv'  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4,  1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  Si  00 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  0MB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
3.54,  94  Stat.  1164,  5  U.S.C.  601-612). 


regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  sub.stantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  Mav  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Fart  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  27. 1995. 

Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  I'.S.C.  346a  and  371. 

2.  In  §  180.205(a).  by  adding  and 
alphabetically  inserting  entries  for  the 
following  raw  agricultural  commodities, 
to  read  as  follows: 

§  180.205    Paraquat:  tolerances  for 
residues. 

(a)  •     *     * 


Commodity 


Parts  per 
miltton 


Rice  gram  .. 
Rice,  straw 


0.05 
0.06 


the  Adi 


TYlITMCtT-^i 


1  ITMC' 


tor  hns  determined  that 
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BILLING  CODE  SSGO-SO-F 

40  CFR  Part  180 
[PP8F3634/R1069;  FRL-3734-9] 
R1N  2070-AB78 

Propionic  Acid;  Exemptions  from  Xhe 
Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  propionic  acid 
VI  hen  used  as  a  fungicide  in  postharvest 
application  in  or  on  the  following  raw 
agricultural  commcdities  (P^^Cs): 


cottonseed,  peanuts,  rice  grain,  and 
soybeans.  Stop-Shock.  Inc..  requested 
the,se  exemptions. 
EFFECTIVE  DATE;  This  regulation 
becomes  effective  February  8,  1995. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number  |PP  BF3634/ 
R1069],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.^  SVV.. 
Washington.  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  should  also  be  submitted 
to:  Public  Response  and  Program 
Resources  Branch.  Field  Operations 
Division  (7605C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington. 
DC  20460.  In  person,  deliver  objections 
and  hearing  reque.sts  filed  with  the 
Hearing  Clerk  to:  Rm.  1132.  Crystal  Mall 
#2.  1921  Jefferson  Davis  Hwy..' 
Arlington.  VA.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA. 
Headquarters  Accounting  Operations 
Branch.  OPP  (tolerance  fees).  P.O.  Box 
360277M,  Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM)  22.  Registration  Division 
(750,5C),  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  227,  CM  #2.  1921  Jefferson 
Davis  Highway.  Arlington.  VA  22202. 
(703-305-5540). 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  14,  1990 
(55  FR  5229),  EPA  issued  a  proposed 
exemption  from  the  requirement  of  a 
tolerance  under  40  CFR  180.1023  for 
residues  of  propionic  acid  in  or  on  the 
following  raw  agricultural  commodities: 
cotonseed,  peanuts,  rice  grain,  and 
soybeans. 

No  public  comments  or  requests  for 
referral  to  an  advisory  committee  were 
received  in  response  to  the  notice  of 
proposed  rulemaking. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Propionic  acid  is  to  be 
applied  without  dilution  and 
immediately  after  harvest  by  use  of  low- 
pressure  nozzles  to  achieve  uniform 
coverage  as  the  commodity  passes  by 
the  spraying  applicator.  The  purpose  of 
the  postharvest  application  is  to  prevent 
fungal  growth  in  and  on  the  freshly 
har\'ested  cotnmodity. 

Therefore,  based  on  the  information 
considered  by  the  Agency  and  discussed 
in  detail  in  the  proposed  rule,  and  that 
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the  exemptions  from  the  requirement  of 
a  tolerance  for  residues  of  propionic 
acid  in  or  on  cottonseed,  peanuts,  rice 
grain,  and  soybeans  would  protect  the 
public  health,  the  Agency  is  establishing 
the  e.xemptions  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  a  request  for  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  tl^e  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearijig  is  requested,  the 
requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  dete.'-mines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  is.sue  of  faU;  there  is  a 
reasonable  poBsibility  that  available 
evidence  idenltified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
i.ssue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32).' 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4,  1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(0,  the 
order  defines  'fsignificant"  as  those 
actions  likely  <o  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  arid 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  envir6nment",  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
known  as  "ecohomically  significant  "); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency:  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  Issues  arising  out  of  legal 


mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order.  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354,  94  Stat.  1164,  5 
U.S.C.  601  et  seq.),  the  Administrator 
has  determined  that  regulations 
establishing  new  tolerances  or  raising 
tolerance  levels  or  establishing 
exemptions  from  tolerance  requirements 
do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4,  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pe.sticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  30,  1995. 

Stephen  L.  Johnson. 

Director,  negistmtion  Dnision.  ()t>i,  e  nf 
Pesticide  Programs. 

Therefore,  40  CFR  p.nrt  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  .34Ha  and  .171. 

2.  Section  180.1023  is  revised,  to  read 
as  follows: 

§  180.1023    Propionic  acid;  exemptions 
from  tfie  requirement  of  a  tolerance. 

(a)  Postharvest  application  of 
propionic  acid  or  a  mixture  of 
methylene  bispropionate  and 
oxy(bismethylene)  bisproprionate  when 
u.sed  as  a  fungicide  is  exempted  from 
the  requirement  of  a  tolerance  for 
residues  in  or  on  the  following  raw 
agricultural  commodities:  Alfalfa,  barley 
grain.  Bermuda  grass,  bluegrass,  hrome 
grass,  clover,  com  grain,  cowpea  hay. 
fescue,  lespedeza,  lupines,  oat  grain, 
orchard  grass,  peanut  hay,  peavine  hay, 
rye  grass,  sorghum  grain,'  so\bean  hay", 
Sudan  grass,  timothy,  vetch.'and  wheat 
grain. 

(b)  Propionic  acid  is  exempt  from  the 
requirement  of  a  tolerance  for  residues 
in  or  on  meat  and  meat  byproducts  of 
cattle,  sheep,  hogs,  goats,  horses,  and 
poultry,  milk,  and  eggs  when  applied  as 
a  bactericide/fungicide  to  livestock 
drinking  water,  poultry  litter,  and 
.storage  areas  for  silage  and  grain. 

(c)  Posthar\'est  application  of 
propionic  acid  when  used  as  a  fiingicide 


is  exempted  from  the  requirement  of  n 
tolerance  for  residues  in  or  on  the 
following  raw  agricultural  commodities: 
Cottonseed,  peanuts,  rice  grain,  niid 
soybeans. 
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BILUNG  CODE  6560-5C-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  97 

(PR  Docket  No.  93-305;  FOG  94-343] 

Implementation  of  a  Vanity  Call  Sign 
System 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  action  amends  the 
amateur  service  rules  to  provide  n 
.system  for  the  assignment  of  vanilv  i  idl 
signs  to  amateur  stations.  The  rule 
amendments  are  necessary  so  that 
personalized  call  signs  are  availnhl.'  in 
the  amateur  service.  The  rule 
amendments  will  satisfy  the  desire^  ot 
those  persons  in  the  aimteur 
community  who  want  nn  opportiii-tv  to 
choose  their  own  call  sjjus. 
EFFECTIVE  DATE:  Man  Ii  24.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  J.  DePont.  Federal 
Communications  Commission.  Wireless 
Telecommunications  Bureau. 
Washington,  D.C.  20554.  (202)  418- 
0690. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Ftcpnrt 
and  OrdfF.  adopted  December  23,  1'194 
and  released  February  1,  1995.  The 
complete  text  of  this  Commission  ac.tion 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street.  NW.  Washington,  D.C.  2().")54 
The  complete  text  of  this  Report  and 
Order  may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  .Servii.es. 
Inc.  (ITS.  Inc.),  2100  .M  Street,  NW, 
Suite  140.  Washington.  D.  C.  2O0.T7. 
telephone  number  (202)  857-3800. 

Summary  of  Report  and  Order 

1.  The  Commission's  new  license 
processing  capabilities  now  make  it 
practicable  to  grant  requests  for  <  .il! 
signs  of  the  licensees  choice.  Heni ,-.  ,i 
vanity  call  sign  system  can  be 
implemented.  These  new  capabili:i."s 
can  also  be  used  to  resume  the  isss..  •:(  e 
of  new  club  and  milit..;ry  recreation 
station  licfinses. 
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2.  A  major  concern  of  the  amateiu* 
service  community  is  that  the  system 
adopted  for  allocation  of  vanity  call 
signs  be  fair  and  equitable.  To  ensure 
fairness,  a  filing  priority  schedule  will 
be  adhered  to. 

3.  The  schedule  has  a  series  of  starting 
gates.  Gate  One  would  be  for  former 
holders  or  a  close  relative  of  a  deceased 
holder.  Gate  Two  would  allow  Amateur 
Extra  Class  operators  to  apply.  Gate 
Three  would  allow  Advanced  Class 
operators  to  apply  and  Gate  Four  would 
open  the  system  to  any  licensee.  The 
final  gate  will  also  allow  a  club  station 
license  trustee  to  apply  for  the  call  sign 
of  a  deceased  former  holder.  The  license 
trustee  must  obtain  a  written  consent 
from  a  close  relative  of  the  deceased. 
Applications  for  a  vanity  call  sign  will 
be  made  on  Form  610-V.  A  fee  of  $70.00 
must  be  submitted  along  with  the 
application  form  when  requesting  a  new 
or  renewed  vanity  call  sign.  Applicants 
will  be  able  to  list  up  to  twenty-five  call 
signs  in  the  order  of  their  preference  on 
the  Form  610-V.  The  sequential  call 
sign  system  will  continue  to  be  available 
for  new  licensees  and  for  those  persons 
who  do  not  want  vanity  call  signs. 

4.  A  call  sign  vacated  by  a  hcensee 
will  not  be  available  to  the  vanity  call 
sign  system  for  two  years.  This  is 
consistent  with  the  waiting  period  for 
assignability  of  a  deceased  person's 
station  call  sign  or  for  assignability  of  a 
call  sign  associated  with  a  station 
license  that  has  expired. 

5.  The  amended  rules  provide  for  the 
resumption  of  licensing  of  new  club  and 
military  recreation  station  licenses. 
Once  a  new  club  or  military  recreation 
station  license  is  obtained,  the  holder 
thereof  may  then  apply  for  a  vanity  call 
sign,  if  desired. 

6.  This  Report  and  Order  is  issued 
under  the  authoritv  of  47  U.S.C. 

§§  154(i)  and  303(r). 

List  of  Subjects  in  47  CFR  Part  97 

Club  stations.  Military  recreation 
stations.  Radio.  Vanity  call  signs. 

Federal  Communications  Commission. 
William  F.  Caton. 

Acting  Secretary. 


.\mended  Rules 

Part  97  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  97— AMATEUR  RADIO  SERVICE 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066.  1032.  as 
amended;  47  U.S.C.  S?  154.  303.  Interpret  or 
apply  48  Stat.  1064-1008.  1081-1105.  as 


amended;  47  U.S.C.  §§  151-155,  301-609. 
unless  otherwise  noted. 

2.  Section  97.3  is  amended  by 
redesignating  paragraphs  (a)(ll)  through 
(a)(45)  as  paragraphs  (a)(12)  through 
(a)(46)  and  adding  new  paragraph 
(a)(ll)  to  read  as  follows: 

§97.3    Definitions. 

(a)   •   •    • 

(11)  Call  sign  system.  The  method 
used  to  select  a  call  sign  for  amateur 
station  over-the-air  identification 
purposes.  The  call  sign  systems  are: 

(i)  Sequential  call  sign  system.  The 
call  sign  is  selected  by  the  FCC  fi-om  an 
alphabetized  list  corresponding  to  the 
geographic  region  of  the  licensee's 
mailing  address  and  operator  class.  The 
call  sign  is  shown  on  the  license.  The 
FCC  will  issue  public  announcements 
detailing  the  procedures  of  the 
sequential  call  sign  system. 

(ii)  Vanity  call  sign  system.  The  call 
sign  is  selected  by  the  FCC  from  a  fist 
of  call  signs  requested  by  the  licensee. 
The  call  sign  is  shown  on  the  license. 
The  FCC  will  issue  public 
announcements  detailing  the 
procedures  of  the  vanity  call  sign 
system. 

*  •         •         •         • 

3.  Section  97.17  is  amended  by 
revising  paragraph  (f)  and  adding 
paragraph  (h)  to  read  as  follows: 

§97.17    Application  for  new  license  or 
reciprocal  permit  for  alien  an>ateur  iicenaee. 

*  *        •        •        * 

(f)  One  unique  call  sign  will  be  shown 
on  the  license  of  each  new  primary, 
club,  and  military  recreation  station. 
The  call  sign  will  be  selected  by  the 
sequential  call  sign  system. 

*  *        •        •        • 

(h)  Each  application  for  a  new  club  or 
military  recreation  station  license  must 
be  submitted  to  the  FCC,  1270  Fairfield 
Road.  Gettysburg,  PA  17325-7245.  No 
new  license  for  a  RACES  station  will  be 
issued. 

4.  Section  97.19  is  added  to  read  as 
follows: 

§97.19    Application  for  a  vanity  call  sign. 

(a)  A  person  who  has  been  granted  an 
operator/primary  station  license  or  a 
license  trustee  who  has  been  granted  a 
club  station  license  is  eligible  to  make 
application  for  modification  of  the 
license,  or  the  renewal  thereof,  to  show 
a  call  sign  selected  by  the  vanity  call 
sign  system.  RACES  and  military 
recreation  stations  are  not  eligible  for  a 
vanity  call  sign. 

(b)  Each  application  for  a 
modification  of  an  operator/primary  or 
club  station  license,  or  the  renewal 
thereof,  to  show  a  call  sign  selected  by 


the  vanity  call  sign  system  must  be 
made  on  FCC  Form  610-V.  The  form 
must  be  submitted  with  the  proper  fee 
to  the  address  specified  in  the  Private 
Radio  Services  Fee  Filing  Guide. 

(c)  Only  unassigned  call  signs  that  are 
available  to  the  sequential  call  sign 
system  are  available  to  the  vanity  call 
sign  system  with  the  following 
exceptions: 

(1)  A  call  sign  shown  on  an  expired 
license  is  not  available  to  the  vanity  call 
sign  system  for  2  years  following  the 
expiration  of  the  license. 

(2)  A  call  sign  shown  on  a 
surrendered,  revoked,  set  aside, 
cancelled,  or  voided  license  is  not 
available  to  the  vanity  call  sign  system 
for  2  years  following  the  date  such 
action  is  taken. 

(3)  Except  for  an  applicant  who  is  the 
spouse,  child,  grandchild,  stepchild, 
parent,  grandparent,  stepparent,  brother, 
sister,  stepbrother,  stepsister,  aunt, 
uncle,  niece,  nephew,  or  in-law,  and 
except  for  an  applicant  who  is  a  club 
station  license  trustee  acting  with  the 
written  consent  of  at  least  one  relative, 
as  listed  above,  of  a  person  now 
deceased,  the  call  sign  shown  on  the 
license  of  a  person  now  deceased  is  not 
available  to  the  vanity  call  sign  system 
for  2  years  following  the  person's  death, 
or  for  2  years  following  the  expiration 
of  the  license,  whichever  is  sooner. 

(d)  Except  for  an  applicant  who  is  the 
spouse,  child,  grandchild,  stepchild, 
parent,  grandparent,  stepparent,  brother, 
sister,  stepbrother,  stepsister,  aunt, 
uncle,  niece,  nephew,  or  in-law,  and 
except  for  an  applicant  who  is  a  club 
station  license  trustee  acting  with  the 
WTitten  consent  of  at  least  one  relative, 
as  listed  above,  of  a  person  now 
deceased  who  had  been  granted  the 
license  showing  the  call  sign  requested, 
the  vanity  caU  sign  requested  by  an 
applicant  must  be  selected  from  the 
groups  of  call  signs  designated  under 
the  sequential  call  sign  system  for  the 
class  of  operator  hcense  held  by  the 
applicant  or  for  a  lower  class. 

(1)  The  applicant  must  request  that 
the  call  sign  shown  on  the  current 
license  be  vacated  and  provide  a  list  of 
up  to  25  call  signs  in  older  of 
preference. 

(2)  The  first  assignable  tall  sign  from 
the  applicant's  Ust  will  be  shown  on  the 
license  grant.  When  none  of  those  call 
signs  are  assignable,  the  call  sign 
vacated  by  the  applicant  will  be  shown 
on  the  license  grant. 

(3)  Vanity  call  signs  will  be  selected 
from  those  call  signs  assignable  at  the 
time  the  application  is  processed  by  the 
FCC. 

5.  Section  97.21(a)(3)  is  revised  to 
read  as  follows: 
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§97^1    AppMcatten  for  a  modified  Of 
renewed  license. 

(a)  *   *   * 

(3)  May  apply  for  renewal  of  the 
license  for  another  term.  (The  FCC  may 
mail  to  the  licensee  an  FCC  Form  610- 
R  that  may  be  used  for  this  purpose.) 

(i)  When  the  Ucense  does  not  show  a 
call  sign  selected  by  the  vanity  call  sign 
system,  the  application  may  be  made  on 
FCC  Form  610-R  if  it  is  received  from 
the  FCC.  If  the  Form  eiO-R  is  not 
received  from  the  FCC  within  30  days 
of  the  expiration  date  of  the  license  for 
an  operator/primary  station  iicen.se,  the 
application  may  be  made  on  FCC  Form 
610.  For  a  club,  military  recreation,  or 
RACES  station  hcense,  the  application 
may  be  made  on  FCC  Form  610-B.  The 
apphcation  may  be  submitted  no  more 
than  90  days  before  its  expiration  to: 
FCC,  1270  Fairfield  Road,  Gettysburg, 
PA  17325-7245.  When  the  application 
for  renewal  of  the  hcense  has  been 
received  by  the  FCC  at  1270  Fairfield 
Road,  Gettysburg,  PA  17325-7245  prior 
to  the  hcense  expiration  date,  the 
license  operating  authority  is  continued 
until  the  final  disposition  of  the 
application. 

(ii)  When  the  hcense  shows  a  call  sign 
selected  by  the  vanity  call  sign  system, 
the  apphcation  must  be  filed  as 
specified  in  §  97.19(b). 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 


49  CFR  Part  571 

[Docltet  No.  74-09;  NoUce  39] 

RIN  2127-AF39 


Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
action:  Final  rule;  response  to  petitions 
for  reconsideration. 

SUMMARY:  In  response  to  petitions  for 
reconsideration  of  a  February  1994  final 
rule,  this  rule  amends  labeling 
requirements  in  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  213.  Child 
Restraint  Systems.  The  final  rule 
requires  each  rear-facing  infant  restraint 
system  to  bear  a  label  warning  against 
using  the  restraint  in  any  vehicle  seating 
position  equipped  with  an  air  bag.  This 
document  increases  the  effectiveness  of 
that  warning.  ' 


DATES:  This  rule  is  effective  May  9 
. 1995. 

Petitions  for  reconsideration  of  the 
rule  must  be  received  by  March  10 
1995. 

ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  and  number 
of  this  document  and  be  submitted  to: 
Administrator.  Room  5220.  National   • 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  S.W.,  Washington 
D.C.,  20590.  ' 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
George  Mouchahoir.  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  St.,  S.W.,  Washington,  D.C., 
20590  (telephone  202-366-4919). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  16,  1994  (59  FR  7643), 
NHTSA  pubhshed  a  final  rule  amending 
Standard  213.  The  amendment  required, 
inter  alia,  that  each  add-on  child 
restraint  system  designed  to  be  used 
while  it  and  its  occupant  are  rearward 
facing  (referred  to  as  a  "rear-facing 
infant  resU^int")  bear  a  label  warning 
against  using  the  restraint  while  it  is 
rearward-facing  on  any  vehicle  seat 
equipped  with  an  air  bag. 

For  a  rear-facing  restraint  designed  to 
be  used  only  while  rearward  facing  and 
only  for  infants  (referred  to  below  as  an 
"infant-only  restraint"),  the  rule 
required  the  warning  to  state: 

WARNING:  PLACE  THIS  RESTRAINT  IN  A 
VEHICLE  SEAT  THAT  DOES  NOT  HAVE  AN 
AIR  BAG. 

For  a  convertible  child  restraint  (i.e.. 
one  that  is  adjustable  so  that  in  one 
adjustment  position,  it  can  be  placed  on 
a  seat  and  used  rearward  facing  by  an 
infant  and  in  another  position,  it  can  be 
used  forward  facing  by  a  toddler),  the 
rule  required  the  warning  to  state: 

WARNING:  WHEN  YOUR  BABY'S  SIZE 
REQUIRES  THAT  THIS  RESTRAINT  BE 
USED  SO  THAT  YOUR  BABY  FACES  THE 
REAR  OF  THE  VEHICLE,  PLACE  THE 
RESTRAINT  IN  A  VEHICLE  SEAT  THAT 
DOES  iVOr  HAVE  AN  AIR  BAG. 

The  rule  required  the  warning  to  be 
placed  on  a  red,  yellow  or  orange 
contrasting  background  so  that  it  would 
be  conspicuous  to  the  user. 

The  purpose  of  the  warning  is  to 
reduce  the  likelihood  that  an  infant 
would  be  injured  or  possibly  killed  by 
a  deploying  air  bag.  The  rule  explained 
why  a  rear-facing  restraint  must  not  be 
installed  on  a  seat  equipped  with  an  air 
bag: 

When  a  rear-facing  infant  restraint  is 
placed  on  a  vehicle  seat,  the  restraint's  seat 
back  projects  forward,  far  in  front  of  the 


vehicle  seat  back.  If  the  vehicle  seating 
position  is  a  front  passenger  one  equipped 
with  an  air  bag.  the  forward-projecting  seat 
back  of  the  infant  restraint  may  rest  on  or  b© 
located  close  to  the  part  of  the" vehicle 
instrument  panel  containing  the  air  bag. 

Placing  a  rear-facing  restraint  on  such  a 
vehicle  seat  raises  a  safety  concern  of  the 
interaction  between  tliose  resUaints  and  air 
bags.  An  air  bag  must  inflate  quickly  to  create 
a  protective  cushion  that  protects  occupants 
during  frontal  crashes.  The  quickly  deploying 
air  bag  might  injure  an  infant  when  if  strikes 
the  seat  back  of  a  rear-facing  infant  restraint. 
59  FR  at  7643. 
Petitions  for  Reconsideration 


NHTSA  received  timely  petitions  for 
reconsideration  fixjm  Kolcraft 
Enterprises  and  Jerome  Koziatek  & 
Associates.  Evenflo  Juvenile  Furniture 
Company.  Century  Products  Company, 
and  Ms.  Kathy  Weber  of  the  University 
of  Michigan  Child  Protection  Program 
(UM-CPP)  submitted  petitions  for 
reconsideration  after  the  date  such 
petitions  were  due.  Under  NHTSA 's 
procedures  for  the  adoption  and 
amendment  of  rules.  49  CFR  553.35. 
these  petitions  were  too  late  to  be 
considered  petitions  for  reconsideration 
and  are  considered  instead  petitions  for 
rulemaking. 

All  the  parties  responding  to  the  rule 
raised  almost  identical  concerns  in  their 
petitions.  None  of  them  disagreed  with 
the  agency's  conclusion  in  the  rule  that 
a  safety  need  exists  for  the  warning 
label,  or  objected  to  the  rule's 
requirement  to  place  a  label  on  each 
affected  child  restraint.  Instead,  the 
petitioners  expressed  misgivings  about 
particular  aspects  of  the  wording  of  the 
warning,  particularly  the  warning  for 
convertible  child  restraints. 

The  warning  for  convertible  restraints 
was  more  elaborate  than  that  for  infant- 
only  restraints,  because  convertible 
restraints  are  more  complex  in  design 
than  infant-only  restraints.  As  noted 
above,  a  convertible  resU^nt  is  used 
rearward-facing  with  an  infant  and 
forviard-facing  with  a  toddler  or  older 
child.  An  infant  must  be  positioned 
rear- facing  so  that,  in  a  crash,  the  forces 
are  spread  evenly  across  the  infant's 
back  and  shoulders,  the  strongest  part  of 
an  infant's  body. 

In  issuing  the  final  rule.  NHTSA  was 
concerned  that  consumers  might 
respond  to  a  warning  not  to  use  a 
convertible  restraint  rear-facing  with  an 
air  bag  by  turning  the  convertible 
restraint  forward  so  that  the  infant  is 
forward-faciflg  in  an  air  bag  equipped 
seating  position,  or  by  not  using  any 
child  restraint  at  all.  To  reduce  the ' 
likelihood  of  those  responses,  NHTSA 
adopted  a  suggestion  made  in  a 


7462       Federal  Register  /  Vol.  60.  No.  26  /  Wednesday.  February  8.  1995  /  Rules  and  Regulations 


Federal  Register  /  Vol.  60.  No.  26  /  Wednesday.  February  8.  1995  /  Rules  and  Regulations 


7463 


comment  on  the  rulemaking  from  the 
American  Academy  of  Pediatrics  (AAP). 

AAP  suggested  that  the  warning 
should  be  clearer  that  an  infant  restraint 
must  be  used  rear-facing,  regardless  of 
the  presence  of  an  air  bag.  To 
accomplish  this,  AAP  suggested  that  the 
warning  include  the  statement.  "When 
your  baby's  size  requires  that  this 
restraint  be  used  in  a  rear-facing 
position*  *  *"  as  a  condition  for  the 
instruction  not  to  use  the  restraint  in  an 
air-bag  equipped  seating  position. 
NHTSA  agreed  the  wording  should  refer 
to  the  baby's  size  and  adopted  a 
requirement  that  the  warning  use  that 
specific  language. 

Kolcraft  petitioned  for  reconsideration 
of  the  requirement  to  label  convertible 
restraints  with  the  phrase  "When  your 
baby's  size  requires  that  this  restraint  be 
used  in  a  rear-facing  position  *  *  *." 
The  petitioner  concurred  that  the 
warning  label  should  not  inadvertently 
encourage  parents  to  turn  convertible 
restraints  to  the  forward-facing  position 
when  used  for  infants.  However, 
Kolcraft  believed  that  the  new  language 
may  exacerbate  the  risk  that  parents  will 
mistakenly  reverse  the  orientation  of  a 
convertible  restraint,  because  "the 
language  seems  to  focus  on  whether  the 
baby's  size  'requires'  the  baby  to  be 
rearward  facing."  "[Tlhis  will  confuse 
parents,  and  appear  to  introduce  a  new 
criterion  for  deciding  whether  to  orient 
a  convertible  seat  front-facing  or  rear- 
facing."  Kolcraft  petitioned  NHTSA  to 
delete  the  reference  to  a  baby's  size,  or 
replace  it  with  "When  using  this 
restraint  with  an  infant,  the  restraint 
must  be  rear  facing  *  *  *." 

Mr.  Koziatek  petitioned  for 
reconsideration  of  three  aspects  of  the 
warning.  First,  similar  to  Kolcraft,  Mr. 
Koziatek  believed  that  NHTSA  should 
reconsider  the  rule's  reference  to 
"baby's  size"  as  a  condition  for 
positioning  a  convertible  restraint  to 
face  the  rear  of  the  vehicle.  The 
petitioner  faulted  the  rule  for  giving  no 
information  as  to  when  the  child 
restraint  system  should  be  used  rear- 
facing,  and  suggested  remedying  that 
shortcoming  by  beginning  the  warning 
with  "This  restraint  must  face  the  rear 
for  infants  less  than  20  pounds." 
Second.  Mr.  Koziatek  believed  that  the 
warning  is  too  limited  in  that  it  implies 
that  the  front  center  seating  position  in 
a  vehicle  equipped  with  a  passenger- 
side  air  bag  is  suitable  for  a  rear-facing 
child  restraint.  The  petitioner  was 
concerned  that  future  air  bag  designs 
may  encompass  the  widespread  use  of 
an  air  bag  system  that  deploys  from  the 
pas.senger  side  position,  yet  inflates 
widely  enough  to  protect  an  occupant  in 
the  front  center  seating  position.  (The 


petitioner  apparently  was  alluding  to  an 
air  bag  system  like  General  Motor's 
advertised  "air  bank"  system  for  the 
Cadillac  line.)  Mr.  Koziatek  suggested 
broadening  the  language  of  the  warning 
to  warn  against  using  a  rear-facing  child 
restraint  "in  the  front  seat  with  a 
passenger  side  air  bag."  Third,  Mr. 
Koziatek  said  that  the  agency  should 
reconsider  its  decision  not  to  require  the 
label  to  specify  the  consequences  of  not 
following  the  warning  against  using  the 
child  restraint  with  an  air  bag.  The 
petitioner  believed  that  the 
consequences  have  to  be  spelled  out  for 
the  public  because  "The  general  public 
has  been  conditioned  to  expect  an  air 
bag  to  be  life-saving  and  not  life- 
threatening." 

Agency  Decision 

NHTSA  has  decided  to  grant  the 
petitions  for  reconsideration  of  Kolcraft 
and  Mr.  Koziatek,  and  is  amending  the 
labeling  requirement  of  S5.5.2(k)  of 
Standard  213  in  accordance  with  the 
petitioners'  suggestions.  With  regard  to 
the  suggestion  that  the  warning  label 
should  provide  better  information  to  the 
consumer  about  when  an  infant  should 
face  rearward,  the  agency  agrees  that 
such  information  is  desirable.  The 
information  would  reduce  the 
likelihood  that  consumers  would 
misinterpret  the  warning  as  instructing 
them  to  face  an  infant  (weighing  less 
than  20  pounds)  forward  rather  than 
rearward  in  an  air  bag  equipped  seating 
position.  Accordingly,  this  rule  requires 
the  warning  for  convertible  restraints  to 
include  the  statement,  "PLACE  THIS 
CHILD  RESTRAINT  IN  A  REAR- 
FACING  POSITION  WHEN  USING  IT 
WITH  AN  INFANT  WEIGHING  LESS 
THAN  (insert  a  recommended  weight 
that  is  not  less  than  20  pounds)."  As 
noted  in  the  highlighted  text, 
manufacturers  would  insert  a 
recommended  weight  that  is  not  less 
than  20  pounds. 

The  20  pound  minimum  criterion  is 
in  accordance  with  established  practice 
and  advice  in  the  child  passenger  safety 
community  that  infants  weighing  less 
than  20  pounds  must  face  rearward.  The 
American  Academy  of  Pediatrics 
recommends  that  parents  "[usle  the 
infant  car  seat  until  your  child  reaches 
17-20  pounds  or  until  your  child's  head 
reaches  the  top  of  the  car  seat.  If  your 
baby  outgrows  it  before  20  pounds,  use 
a  rear-facing  convertible  car  seat  until 
your  child  weighs  20  pounds."  As  noted 
above  in  this  preamble,  infants  weighing 
less  than  20  pounds  lack  the  skeletal 
and  muscular  structure  to  withstand 
crash  forces  in  a  forward-facing 
position.  AH  rear-facing  child  restraint 
manufacturers  currently  specify  that 


their  child  restraints  must  be  used  rear- 
facing  until  the  child  is  at  least  20 
pounds. 

With  regard  to  the  concern  that  the 
warning  should  not  imply  that  the  front 
center  seating  position  in  a  vehicle 
equipped  with  a  passenger-side  air  bag 
is  suitable  for  a  rear-facing  child 
restraint.  NHTSA  concurs  that  the 
implication  should  be  avoided.  Not 
enough  is  known  about  the  interaction 
of  "air  bank"  type  systems  with  rear- 
facing  child  restraints  to  warrant 
discounting  the  possibility  that  an  air 
bank  system  might  be  incompatible  with 
a  rear-facing  restraint.  Accordingly,  the 
agency  has  amended  the  warning  to 
state,  "WHEN  THIS  RESTRAINT  IS 
USED  REAR-FACING,  DO  NOT  PLACE 
IT  IN  THE  FRONT  SEAT  OF  A 
VEHICLE  THAT  HAS  A  PASSENGER 
SIDE  AIR  BAG." 

Finally,  NHTSA  agrees  with  Mr. 
Koziatek  that  the  warning  label  should 
specify  the  consequences  of  using  the 
child  restraint  with  an  air  bag.  NHTSA 
decided  against  such  a  requirement  in 
the  final  rule,  since  the  rule  requires  the 
use  instructions  accompanying  the  child 
restraint  to  contain  this  information.  59 
FR  at  7645.  On  reconsideration,  NHTSA 
concludes  that  placing  a  description  of 
the  consequences  next  to  the  warning 
would  help  alert  consumers  to  the 
importance  of  the  warning.  The  agency 
concurs  with  the  petitioner  that  the  fact 
that  an  air  bag  can  cause  injury  is 
counter-intuitive  to  the  public  generally. 
Information  about  the  consequences  of 
placing  a  rear-facing  restraint  near  an  air 
bag  could  more  convincingly 
communicate  the  important  safety  need 
for  placing  the  child  in  the  rear  seat. 
Accordingly,  this  rule  amends  the 
warning  statement  for  convertible  and 
infant-only  restraints  to  require 
manufacturers  to  insert  a  statement  that 
describes  the  consequences  of  not 
following  the  warning.  NHTSA  has  not 
prescribed  the  exact  language  that  must 
be  used  and  instead  is  providing 
manufacturers  the  flexibility  to  describe 
the  consequences  in  their  own  words. 
The  agency  anticipates  that  the 
description  will  accurately  describe  the 
potentially  grave  consequences  of  not 
following  the  warning,  yet  will  avgid 
frightening  consumers  into  not  using  a 
rear-facing  restraint  with  an  infant. 

The  three  changes  adopted  today  were 
also  sought  by  the  parties  who,  because 
their  petitions  for  reconsideration  were 
untimely,  were  deemed  under  the 
agency's  rulemaking  procedures  to  have 
submitted  petitions  for  rulemaking.  The 
requests  in  the  petitions  for  rulemaking 
are,  with  one  exception,  substantially 
the  same  as  the  requests  made  by  the 
reconsideration  petitions  granted  today. 


The  granting  of  the  petitions  for 
reconsideration  thus  serves  as  final 
action  on  these  requests. 

One  issue  raised  in  Evenfio's 
rulemaking  petition  was  not  addressed 
by  the  petitions  for  reconsideration. 
Evenflo  said  that  Cosco  Inc.,  a  child 
restraint  manufacturer,  "joins"  in 
Evenfio's  petition  and  has  asked  that 
NHTSA  not  require  the  air  bag  warning 
to  be  placed  on  a  color  contrasting 
background.  According  to  Evenfio, 
Cosco  believes  that  the  requirement 
"gives  the  airbag  language  undue 
emphasis  over  the  other  labels  required 
by  FMVSS  213.  Highlighting  one 
warning  de-emphasizes  and  somewhat 
negates  other  equally  important 
warnings  and  labels."  Since  a  Cosco 
representative  did  not  sign  the  Evenflo 
petition,  NHTSA  considers  the  request 
to  be  Evenfio's. 

The  rulemaking  request  is  denied. 
The  purpose  of  the  requirement  that  the 
air  bag  warning  label  be  on  a  color 
contrasting  background  is  to  make  the 
warning  conspicuous.  This  is  important 
because,  as  noted  above,  the  agency  is 
concerned  that,  in  the  words  of  Mr. 
Koziatek,  consumers  have  been 
conditioned  to  expect  an  air  bag  to  be 
life-saving  and  not  life-threatening. 
Moreover,  there  is  little  information 
indicating  consumers  are  aware  of  the 
potential  safety  problems  between  air 
bags  and  rear-facing  child  restraints.  Air 
bags  are  typically  and  usually  correctly 
associated  with  "safety."  Accordingly, 
without  a  conspicuous  warning  to         ' 
negate  this  association,  consumers  may 
seek  to  place  an  infant  in  an  air  bag 
equipped  seating  position,  thinking  that 
the  air  bag  will  prottect  the  child  in  a 
crash.  Since  the  association  between  air 
bags  and  safety  is  strong  and  may 
induce  consumers  to  engage  unwittingly 
in  behavior  that  is  contrary  to  safety, 
NMTSA  concludes  that  this  rule  mu.sf 
require  highlighting  of  the  warning 
against  use  of  a  rear-facing  child 
restraints  in  air  bag  equipped  positions. 
Accordingly,  since  there  is  no 
reasonable  possibility  that  the  agency 
would  issue  the  requested  amendment 
at  the  conclusion  of  a  rulemaking 
proceeding,  the  petition  is  denied. 

EfTective  Date 

This  amendment  is  effective  in  90 
days.  An  effective  date  earlier  than  180 
days  after  the  date  of  issuance  of  this 
rule  is  in  the  public  interest  for  the 
following  reasons.  The  effective  date  of 
the  labeling  requirement  reconsidered 
in  today's  rule  was  August  15,  1994. 
Thus,  rear-facing  child  restraints 
manufactured  on  or  after  that  date  must 
be  labeled  with  the  warning  specified  in 
thf;  earlier  rule.  There  is  good  cause  for 


having  today's  amendments  of  the 
earlier  rule  become  effective  as  early  as 
possible  since  NHTSA  believes  today's- 
rule  clarifies  the  required  warning  and 
increases  its  effectiveness.  Yet,  a  90-day 
effective  date  is  distant  enough  to 
provide  manufacturers  sufficient 
leadtime  to  print  revised  warning  labels. 
Also,  a  90-day  effective  date  will 
provide  some  time  for  manufacturers  to 
use  existing  stocks  of  labels  that  met  the 
previous  rule's  requirement. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  document  was  not 
reviewed  under  E.O.  12866.  "Regulatory 
Planning  and  Review."  The  agency  has 
considered  the  impact  of  this 
rulemaking  action  under  the 
Department  of  Transportation's 
regulatory  policies  and  procedures,  and 
has  determined  that  it  is  not 
"significant"  under  them.  NHTSA  has 
further  determined  that  the  effects  of 
this  rulemaking  are  minimal  and  that 
preparation  of  a  full  final  regulatory 
evaluation  is  not  warranted.  The  effects 
of  today's  rule  are  minor  because  it  only 
makes  slight  changes  to  the  labeling 
required  by  the  February  1994  final  rule. 
The  costs  of  that  earlier'final  rule 
requiring  a  specific  warning  to  be 
labeled  on  rear- facing  child  restraints 
was  estimated  to  range  from  $0.09  to 
$0.17  per  rear-facing  restraint. 
(NHTSA's  regulatory  evaluation  for  tl.jt 
rule  was  placed  in  docket  74-09,  notice 
34.)  Today's  rule  does  not  change  those 
costs.  The  agency  also  anticipated  that 
the  earlier  rule  could  save  2  to  4  lives 
and  could  reduce  445  injuries  a  year, 
assuming  that  the  warning  is  effective  at 
preventing  any  placing  of  rear-facing 
restraints  in  air  bag  positions.  NHTSA 
believes  todays  rule  could  improve  the 
potential  effectiveness  of  the  warning. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  will  not  have  a  significant 
economic  impact  on  a  sulxstantial 
number  of  small  entities.  Of  the  11 
current  child  restraint  manufacturers 
known  to  the  agency  (not  counting 
vehicle  manufacturers  that  produce  and 
install  built-in  restraints),  there  are  three 
that  qualify  as  small  businesses.  This  is 
not  a  substantial  number  of  small 
entities. 

Regardless  of  the  number  of  small      ' 
entities.  NHTSA  believes  the  economic 
impact  on  them  is  not  significant  since 
today's  rule  only  makes  minor  changes 


to  the  existing  labeling  requirements  for 
rear-facing  restraints.  The  agency 
believes  this  rule  has  no  impact  on  the 
cost  of  child  restraint  systems,  and  that 
small  organizations  and  governmental 
jurisdictions  that  purchase  the  systems 
will  therefore  not  be  significantly 
affected  by  the  rule.  In  view  of  the 
above,  the  agency  has  not  prepared  a 
final  regulatory  flexibility  analysis. 

Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  The  agency  has 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

Executive  Order  12778  (Civil  Justice 
Reform) 

This  rule  does  not  have  any 
retroactive  effect.  Un^  section  49 
U.S.C.  30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  .safety 
standard  applicable  to  the  same  aspect' 
of  pel  formance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
exli-nt  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  Slate's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  r!i!es  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
.stand.irds.  That  section  does  not  recjuire 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
pre  cedings  before  parties  may  file  suit 
in  ffjurt. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehiclfs. 

PART  571— [AMENDED] 


In  consideration  of  the  foregoing. 
NHTSA  amends  49  CFR  Part  571  as  set 
forth  below. 

1.  The  authority  citation  for  Part  571 

continues  to  read  as  follows: 

Authority:  49  II..S.C.  322.  30111.  3011 5. 
.30117  Hiid  301b6:  deiogation  (if  auiluiriivat 
49i;FK  l.-iO. 
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§571.213    [Amended] 

2.  Section  571.213  is  amended  by 
revising  S5.5.2(ic)  to  read  as  follows: 

§571.213    Standard  No.  213,  Child 
Restraint  Systems. 

***** 

S5.5.2     *   •   * 

(k)(l)  In  the  case  of  each  rear-facing 
child  restraint  system  that  is  designed 
for  infants  only,  the  following 
statements — 

(i)  "PLACE  THIS  INFANT 
RESTRAINT  IN  A  REAR-FACING 
POSITION  WHEN  USING  IT  IN  THE 
VEHICLE." 

(ii)  "WARNING:  DO  NOT  PLACE 
THIS  RESTRAINT  IN  THE  FRONT 
SEAT  OF  A  VEHICLE  THAT  HAS  A 
PASSENGER  SIDE  AIR  BAG.  (Insert  a 


statement  that  describes  the 
consequences  of  not  following  the 
warning.) 

(2)  In  the  case  of  a  child  restraint 
system  that  is  designed  to  be  used 
reanvard- facing  for  infants  and  forward 
facing  for  older  children,  the  following 
statements — 

(i)  "PLACE  THIS  CHILD  RESTRAINT 
IN  A  REAR-FACING  POSITION  WHEN 
USING  IT  WITH  AN  INFANT 
WEIGHING  LESS  THAN  (insert  a 
recommended  weight  that  is  not  less 
than  20  pounds)." 

(ii)  "WARNING:  WHEN  THIS 
RESTRAINT  IS  USED  REAR-FACING, 
DO  NOT  PLACE  IT  IN  THE  FRONT 
SEAT  OF  A  VEHICLE  THAT  HAS  A 
PASSENGER  SIDE  AIR  BAG.  (Insert  a 


statement  that  describes  the 
consequences  of  not  following  the 
warning.)" 

(3)  The  statements  required  bv 
paragraphs  (k)(l)(ii)  and  (k)(2)(i'i)  shall 
be  on  a  red,  orange  or  yellow  contrasting 
background,  and  placed  on  the  restraint 
so  that  it  is  on  the  side  of  the  restraint 
designed  to  be  adjacent  to  the  front 
passenger  door  of  a  vehicle  and  is 
visible  to  a  person  installing  the  rear- 
facing  child  restraint  system  in  the  front 
passenger  seat. 
***** 

Issued  on  February  2, 1995. 
Ricardo  Martinez, 

Administrator. 

IFR  Doc.  95-3038  Filed  2-7-95;  8:45  ami 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puljlic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1126 

[DA-55-12] 


Milk  In  the  Texas  Marketing  Area; 
Proposed  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketino  Ser\'ice, 
USDA. 

ACTION:  Proposed  suspension  of  rule. 


SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  suspend 
certain  provisions  of  the  Texas  Federal 
milk  marketing  order  from  March  1, 
1995,  through  July  31. 1995.  The 
proposed  suspension  would  remove  the 
diversion  limitation  applicable  to 
cooperative  associations.  Associated 
Milk  Producers.  Inc.,  a  cooperative 
association  representing  a  substantial 
number  of  producers  who  supply  milk 
to  the  market,  has  requested  the 
suspension.  The  cooperative  asserts  that 
the  suspension  i$  necessary  to  prevent 
uneconomical  and  inefficient 
movements  of  milk. 

DATES:  Comments  are  due  no  later  than 
February  23,  1995. 
ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  M.  Carman,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2971, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  7^0- 
9368. 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  rule  would 
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not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
_    have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  Lhe  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or  . 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretar>''s  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act,  the 
suspension  of  the  following  provision  of 
the  order  regulating  the  handling  of 
milk  in  the  Texas  marketing  area  is 
being  considered  for  the  months  of 
March  1,  1995,  through  July  31,  1995:  In 
§1126.13.  paragraph  (e)(2). 

All  persons  who  want  to  submit 
written  data,  views  or  arguments  about 
the  proposed  suspension  should  send 
two  copies  of  their  views  to  the  USDA/ 
AMS/Dairy  Division.  Order  Formulation 
Branch,  Room  2971.  South  Building. 
P.O.  Box  96456.  Washington,  PC  20090- 


6456,  by  the  15th  day  after  publication 
of  this  notice  in  the  Federal  Register. 
The  period  for  filing  comments  is 
limited  to  15  days  because  a  longer 
period  would  not  provide  the  time 
needed  to  complete  the  required 
procedures  before  the  requested 
suspension  is  to  be  effective. 
.     All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dair>'  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  rule  would  suspend 
certain  provisions  of  the  producer  milk 
definition  of  the  Texas  order  for  the 
months  of  March  through  July  1995.  The 
proposed  suspension  would  remove  the 
limitation  on  the  amount  of  producer 
milk  that  a  cooperative  may  divert  to  a 
nonpool  plant. 

Currently  the  order  permits  a 
cooperative  association  to  divert  up  to 
one-third  of  the  amount  of  producer 
milk  that  the  cooperative  causes  to  be 
physically  received  during  the  month  at 
handlers'  pool  plants  to  nonpool  plants. 
The  diversion  provisions  provide  an 
efficient  means  to  move  milk  that  is  in 
excess  of  fluid  milk  needs  directly  from 
farms  to  nonpool  plants  for 
manufacturing  and  still  be  priced  under 
the  order. 

Associated  Milk  Producers.  Inc. 
(AMPI),  a  cooperative  association 
representing  a  substantial  number  of 
producers  who  supply  milk  to  the 
market,  has  requested  the  suspension. 
AMPI  states  that  during  recent  months 
the  cooperative  has  reached  maximum 
pooling  capability  because  of  the 
diversion  limitations  to  nonpool  plants. 
AMPI  contends  that  during  the  flush 
season  (March  through  July)  the 
cooperative  will  be  adversely  impacted 
as  local  production  expands  and  the 
cooperative  exceeds  the  one- third 
diversion  limitation.  AMPI  projects  that 
when  this  occurs  more  milk  will  be 
shipped  to  other  pool  plants  than  is 
needed  at  such  plants  to  gain  eligibility 
for  pooling  and  diversion  status.  Absent 
a  suspension,  AMPI  asserts  that  costly 
and  inefficient  movements  of  milk 
would  have  to  be  made  to  maintain  pool 
status  of  producers  who  have 
historically  supphed  the  fluid  milk 
needs  of  the  market. 

Accordingly,  it  may  be  appropriate  to 
suspend  the  aforesaid  provisions  from 
March  1.  1995.  through  July  31,  1995. 
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List  of  Subjects  in  7  CFR  Part  1126 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  Part 
1126  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat  31.  as 
anrended;  7  U.SC.  601-674. 

Dated:  February  2. 1995. 
L^n  Hataaiya, 
Administrator. 

|FR  Doc  95-3147  Filed  2-7-95;  8:45  am] 
BILUNQ  CODE  341(M>2-P 


7  CFR  Part  1131 

[DA-95-111 

Milk  in  ttte  Central  Arizona  Marketing 
Area;  Proposed  Suspension  of  Certain 
Provisions  of  the  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  suspension  of  rule. 

SUMMARY:  This  document  invites  written 
comments  on  a  proposal  to  suspend 
certain  provisions  of  the  Central 
Arizona  Federal  milk  marketing  order 
for  an  indefinite  period  beginning 
March  1, 1995.  The  proposed 
suspension  would  eliminate  the 
requirement  that  a  cooperative 
association  ship  at  least  50  percent  of  its 
receipts  to  other  handler  pool  plants  to 
maintain  pool  status  of  a  manufacturing 
plant  operated  by  the  cooperative. 
United  Dairymen  of  Arizona,  a 
cooperative  association  that  represents 
nearly  all  of  the  producers  who  supply 
milk  to  the  market,  has  requested  the 
suspension.  The  cooperative  asserts  that 
the  suspension  is  necessary  to  prevent 
uneconomical  and  inefficient 
movements  of  milk. 
DATES:  Comments  are  due  no  later  than 
February  23,  1995. 
ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  M.  Carman,  Marketing 
Specialist,  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch.  Room  2971, 
South  Building,  P.O.  Box  96456, 
Washington.  DC  20090-6456,  (202)  720- 
9368. 

SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
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not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executive  Order  12866. 

This  proposed  rule  has  been  reviewed 
under  E.xecutive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  had 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act,  the 
suspension  of  the  following  provision  of 
the  order  regulating  the  handling  of 
milk  in  the  Central  Arizona  marketing 
area  is  being  considered  for  an 
indefinite  period  beginning  March  1, 
1995: 

In  §  1131.7(c),  the  words  "50  percent 
or  more  of  its  member  producer  milk 
(including  the  skim  milk  and  butterfat 
in  fluid  milk  products  transferred  from 
its  own  plant  pursuant  to  this  paragraph 
that  is  not  in  excess  of  the  skim  milk 
and  butterfat  contained  in  member 
producer  milk  actually  received  at  such 
plant)  received  at  the  pool  plants  of 
other  handlers  during  the  current  month 
or  the  previous  12-month  period  ending 
with  the  ciurent  month." 

AH  persons  who  want  to  submit 
written  data,  views  or  arguments  about 
the  proposed  suspension  should  send 
two  copies  cf  their  viGv.s  to  the  USD^W 


AMS/Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456,  by  the  15th  day  after  publication 
of  this  notice  in  the  Federal  Register. 
The  period  for  filing  comments  is 
limited  to  15  days  because  a  longer 
period  would  not  provide  the  time 
needed  to  complete  the  required 
procedures  before  the  requested 
suspension  is  to  be  effective. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  rule  would  suspend 
certain  provisions  of  the  Central 
Arizona  order  for  an  indefinite  period 
begirming  March  1.  1995.  The  proposed 
suspension  would  remove  the 
requirement  that  a  cooperative 
association  that  operates  a 
manufacturing  plant  in  the  marketing 
area  must  ship  at  least  50  percent  of  its 
milk  supply  during  the  current  month 
or  the  previous  12-month  period  ending 
with  the  current  month  to  other 
handlers'  pool  plants  to  maintain  the 
pool  status  of  its  manufacturing  plant. 

Currently  the  order  permits  a 
cooperative  association's  manufacturing 
plant,  located  in  the  marketing  area,  to 
be  a  pool  plant  if  at  least  50  percent  of 
the  producer  milk  of  members  of  the 
cooperative  association  is  physically 
received  at  pool  plants  of  other  handlers 
during  the  current  month  or  the 
previous  12-month  period  ending  with 
the  current  month. 

The  proposed  suspension  of  this 
shipping  requirement  was  requested  by 
United  Dairymen  of  Arizona  (UDA),  a 
cooperative  association  that  represents 
nearly  all  of  the  dairy  farmers  who 
supply  the  Central  Arizona  market. 
UDA  contends  that  the  continued  pool 
status  of  their  manufacturing  plant  is 
threatened  by  an  increase  in  milk 
production  combined  with  a  drop  in 
Class  I  sales.  UDA  states  that  in  1994  its 
member  production  increased  17 
percent  over  the  previous  year.  In  1994, 
monthly  deliveries  to  distributing  plants 
also  increased  sufficiently  to  ensure 
UDA  a  safe  margin  over  the  minimum 
50  percent  shipping  requirement  to 
maintain  pool  status  of  its 
manufacturing  plant.  According  to 
UDA,  the  increase  in  distributing  plant 
demand  reflected  a  significant  increase 
in  Class  I  sales  in  the  Mexico  market  by 
Central  Arizona  handlers.  The  recent 
collapse  of  the  Mexican  peso  has 
curtailed  these  sales  and  thus  reduced 
handler  requirements  for  bulk  milk 


suspension,  UDA  projects  that  costly 
and  inefficient  movements  of  milk 
would  have  to  be  made  to  maintain  pool 
status  of  producers  who  have 
historically  supplied  the  market  and  to 
prevent  disorderly  marketing  in  the 
Central  Arizona  marketing  area. 

Accordingly,  it  may  be  appropriate  to 
suspend  the  aforesaid  provisions 
beginning  March  1, 1995,  for  an 
indefinite  period. 

List  of  Subjects  in  7  CFR  Part  1131 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  Part 
1131  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat  31.  as 
amended;  7  U.S.C.  601-674. 

Dated:  February  2,  1995. 
Lon  Hatamiya. 
Administrator. 
IFR  Doc.  95-31 46  Filed  2-7-95;  8:45  am] 

BILUNG  CODE  341(M>2-M 


NUCLEAR  REGULATORY 
COMMISSION    j 

10  CFR  Parts  50,  52  and  100 
RIN3150-AD93 


Reactor  Site  Criteria  Including  Seismic 
and  Earthquake  Engineering  Criteria 
for  Nuclear  Power  Plants  and 
Proposed  Denial  of  Petition  From  Free 
Environment,  Inc.  et  al. 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule:  Extension  of 
comment  period. 


SUMMARY:  On  October  17.  1994,  the  NRC 
pubhshed  (59  FR  52255)  for  public 
comment  a  proposed  revision  of  10  CFR 
Parts  50,  52,  and  100  to  update  the 
criteria  used  in  decisions  regarding 
power  reactor  siting,  including  geologic, 
seismic,  and  earthquake  engineering 
considerations  for  future  nuclear  power 
plants.  The  comment  period  for  this 
proposed  rule  presently  expires  on 
February  14,  1995. 

The  Commission  has  received 
requests  to  extend  the  comment  period 
based  on  the  fact  that  staff  guidance 
documents  consisting  of  five  draft 
regulatory  guides  and  three  standard 
review  plan  sections  that  were  to 
accompany  the  proposed  rule  were 
delayed  in  issuance,  and  that 
availability  of  these  documents  were 
necessary  to  provide  meaningful 
comments. 

The  Commission  agrees  that 
availability  of  the  staff  guidance 
documents  is  necessary  to  provide 
adequate  comments.  The  staff  guidance 


documents  are  not  yet  available  and 
may  not  be  available  before  the  present 
comment  period  expires. 

The  Commission  therefore  intends  to 
extend  the  comment  period  to  allow  a 
75  day  period  after  the  staff  guidance 
documents  become  available  to  allow 
interested  persons  adequate  time  to 
comment  on  the  staff  guidance 
documents  as  \yell  as  the  proposed  rule. 

The  comment  period  for  this 
proposed  rule  is  being  extended  to 
allow  at  least  75  days  after  the  relevant 
staff  guidance  documents  become 
available.  At  this  time  no  fin^ 
expiration  date  is  available.  When  the 
staff  documents  are  available  a  notice 
will  be  issued  providing  a  firm 
expiration  date  for  comments. 
ADDRESSES:  Mail  written  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  DeUver  comments  to  11555 
Rockville  Pike,  Rockville,  Maryland, 
between  7:45  am  and  4:15  pm.  Federal 
workdays. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Andrew  J.  Murphy,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-6010, 
concerning  the  seismic  and  earthquake 
engineering  aspects  and  Mr.  Leonard 
Soffer.  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory' 
Commission,  Washington,  DC  20555. 
telephone  (301)  415-6574,  concerning 
other  siting  aspects. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  February  1995. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 

Acting  Secretary  of  the  Commission. 
IFR  Doc.  95-3153  Filed  2-7-95:  8:45  amj 
BILLING  CODE  7590-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  35 

[Docket  No.  95-01] 
RIN  1557-AB44 

Agricultural  Loan  Loss  Amortization 

AGENCY:  Office  of  the  Comptroller  of  the 

Currency,  Treasurv. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  proposes  to 
remove  its  rule  governing  agricultural 
loan  loss  amortization,  effective  January 


1, 1999.  This  proposal  is  another 
component  of  the  OCC's  Regulation 
Review  Program,  which  is  intended  to 
update  and  streamline  OCC  regulations 
and  to  reduce  unnecessary  regulatory 
costs  and  other  burdens.  This  action  is 
needed  to  eliminate  the  rule  when  it 
becomes  obsolete. 

DATES:  Comments  must  be  received  bv 
April  10.  1995. 

ADDRESSES:  Comments  should  be 
directed  to:  Communications  Division. 
Office  of  the  Comptroller  of  the 
Currency.  250  E  Street.  SW. 
Washington,  DC  20219,  Attention: 
Docket  No.  95-01.  Comments  will  be 
available  for  public  inspection  and 
photocopying  at  the  same  location. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  T.  Gutierrez,  Attorney, 
Legislative  and  Regulatory  Activities 
Division,  (202)  874-5090. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  OCC  proposes  to  remove  12  CFR 
part  35  as  a  component  of  its  Regulation 
Review  Program.  The  goal  of  the 
Regulation  Review  Program  is  to  review 
all  of  the  OCC's  rules  to  revise, 
streamhne,  and  simplify  them,  and  to 
eliminate  provisions  that  do  not 
contribute  significantly  to  maintaining 
the  safety  and  soundness  of  national 
banks  or  to  accomplishing  the  OCC's 
other  statutory  responsibilities. 

Title  VIII  of  the  Competitive  Equality 
Banking  Act  of  1987,  Pub.  L.  100-86 
101  Stat.  635  (1987),  added  12  U.S.C. 
1823(j)  in  an  attempt  to  alleviate  some 
of  the  financial  pressures  then  facing 
agricultural  banks.  In  particular,  12 
U.S.C.  1823(j)  permits  an  agricultural 
bank  to  amortize  over  a  period  not  to 
exceed  seven  years:  (1)  Any  loss  on  a 
qualified  agricultural  loan  that  the  bank 
would  otherwise  be  required  to  show  on 
its  annual  financial  statement  for  any 
year  between  December  31.  1983,  and 
January  1,  1992:  and  (2)  any  loss 
resulting  from  the  reappraisal  of 
property  that  the  bank  owTied  or 
acquired  between  January  1,  1983,  and 
January  1,  1992,  in  connection  with  a 
qualified  agricultural  loan.  The  OCC 
implemented  this  statutorv  provision  by 
promulgating  12  CFR  part"35  with  a 
temporary  rule  published  on  Novern'oer 
2,  1987  (52  FR  41959),  and  a  final  rule 
.published  on  July  28,  1988  (53  FR 
28373). 

Because  the  statute  requires  that  a  loss 
occur  on  or  before  December  31,  1991, 
to  qualify,  and  that  the  amortization 
period  may  not  exceed  seven  years,  the 
program  becomes  obsolete  on  January  i . 
1999.  Reflecting  this  fact,  the  OCC's  n.!, 
requires  that  loans  under  the  program 
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must  be  fully  amortized  by  December 
31,1998.  12  CFR  35.3(b). 

The  OOC  proposes  to  remove  12  CFR 
part  35,  effective  January  1, 1999, 
obviating  the  need  for  regulatory  action 
in  the  future.  Prior  to  that  date,  an 
annotation  to  part  35  in  title  12  of  the 
Code  of  Federal  Regulations  would 
indicate  the  effective  date  for  removal  of 
the  part. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  tliis 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  This  regulation  has  no 
material  impact  on  national  banks, 
regardless  of  size. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
proposal  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 

Papenvork  Reduction  Act 

The  collection  of  information 
contained  in  12  CFR  35.7  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  OMB  Control 
Number  1557-0186.  This  proposal 
would  remove  as  unnecessary,  for  the 
reasons  set  forth  in  the  preamble,  that 
collection  of  information  effective 
January  1, 1999.  Comments  on  the 
OCC's  proposed  elimination  of  this 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1557-0186),  Washington,  DC  20503, 
with  a  copy  to  the  OCC's  Legislative  and 
Regulatory  Activities  Division  (Attn: 
1557-0186)  at  the  OCC  address 
previously  specified. 

List  of  Subjects  in  12  CFR  Part  35 

Accounting.  Agriculture,  National 
banks,  Reporting  and  recordkeeping 
requirements. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  and  under  the  authority  of  12 
U.S.C.  93a  and  1823(j),  chapter  I  of  title 
12  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  35— IREMOVEDl 

1.  Part  35  is  removed  effective  January 
1.1999. 

Dated:  February  3, 1995. 
Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 
IFR  Doc.  95-3117  Filed  2-7-95;  8:45  am] 
aiLUNQ  COOE  4ai(V-33-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

12  CFR  Chapter  XVII 

RIN  255O-AA02 

Risk-Based  Capital 

AGENCY:  Office  of  Federal  Housing 
Enterprise  Oversight,  HUD. 

ACTION:  Advance  Notice  of  Proposed 
Rulemaking. 

summary:  Title  XIII  of  the  Housing  and 
Commimity  Development  Act  of  1992. 
known  as  the  Federal  Housing 
Enterprises  Financial  Safety  and 
Soundness  Act  of  1992,  gives  the  Office 
of  Federal  Housing  Enterprise  0\'ersight 
(OFHEO)  the  responsibility  for 
developing  a  risk-based  capital 
regulation  for  the  Federal  National 
Mortgage  Association  and  the  Federal 
Home  Loan  Mortgage  Corporation 
(collectively,  the  Enterprises).  To 
discharge  this  responsibility.  OFHEO 
must  develop  and  implement  a  risk- 
based  capital  "stress  test"  that,  when 
applied  to  the  Enterprises,  determines 
the  amount  of  capital  that  an  Enterprise 
must  hold  initially  to  maintain  positive 
capital  throughout  a  ten-year  period  of 
economic  stress. 

This  Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  announces 
OFHEO's  intention  to  develop  and 
publish  a  risk-based  capital  regulation 
and  solicits  public  comment  on  a 
variety  of  issues  prior  to  the  publication 
of  a  proposed  rule.  OFHEO  requests 
comment  from  the  public  concerning 
issues  set  forth  in  the  "Solicitation  of 
Public  Comment"  subsection  of  the 
SUPPLEMENTARY  INFORMATION  section 
below. 

DATES:  Comments  regarding  the  ANPR 
must  be  received  in  writing  on  or  before 
May  9.  1995. 

ADDRESSES:  Send  written  comments  to 
Anne  E.  Dewey,  General  Counsel,  Office 
of  General  Counsel,  Office  of  Federal 
Housing  Enterprise  Oversight.  1700  G 
Street.  NW,  Fourth  Floor,  Washington, 
D.C. 20552. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Pearl,  Director,  Research, 
Analysis  and  Capitaf  Standards;  or  Gary 
L.  Norton,  Deputy  General  Counsel, 
Office  of  Federal  Housing  Enterprise 
Oversight,  1700  G  Street,  NW,  Fourth 
Floor.  Washington,  D.C.  20552, 
telephone  (202)  414-3800  (not  a  toll-free 
number). 


SUPPLEMENTARY  INFORMATION: 
Background 

Title  XIII  of  the  Housing  and 
Comipunity  Development  Act  of  1992, 
Pub.  L.  No.  102-550,  known  as  the 
Federal  Housing  Enterprises  Financial 
Safety  and  Soundness  Act  of  1992, 12 
U.S.C.  4501  et  seq.  (Act),  established  the 
Office  of  Federal  Housing  Enterprise 
Oversight  (OFHEO)  as  an  independent 
office  within  the  Department  of  Housing 
and  Urban  Development.  OFHEO's 
primarj'  function  is  to  ensure  the 
financial  safety  and  soundness  and  the 
capital  adequacy  of  the  nation's  two 
largest  housing  finance  institutions — the 
Federal  National  Mortgage  Association 
(Fannie  Mae)  and  the  Federal  Home 
Loan  Mortgage  Corporation  (Freddie 
Mac)  (collectively,  the  Enterprises). 

Fannie  Mae  and  Freddie  Mac  are 
Government-sponsored  enterprises  that 
serve  important  public  purposes  and 
receive  significant  financial  benefits, 
including  exemption  from  state  and 
local  income  taxes  and  special  treatment 
of  their  securities  in  a  variety  of 
regulatory  and  transactional  situations. 
Although  the  securities  that  they  issue 
or  guarantee  are  not  backed  by  the  full 
faith  and  credit  of  the  United  States,^ 
their  status  as  Government-sponsored 
enterprises  creates,  in  the  view  of 
financial  market  participants,  an 
impUcit  Federal  guarantee  of  those 
securities.  Furthermore,  the  failure  of 
either  of  the  Enterprises  would  have 
serious  consequences  for  the 
performance  of  the  nation's  housing 
markets,  with  a  potentially 
disproportionate  effect  on  lovv-  and 
moderate-income  families. 

The  Enterprises  engage  in  two 
principal  businesses.  First,  they 
maintain  a  portfolio  of  residential 
mortgages  and,  second,  they  issue  and 
guarantee  pools  of  residential 
mortgages — in  the  form  of  mortgage- 
backed  securities  (MBS) — that  are  held 
by  investors.  One  of  the  Enterprises' 
principal  financial  risks  stems  from 
losses  associated  with  defaults  on 
mortgages  that  they  hold  or  guarantee. 
The  other  financial  risk  stems  from 
losses  associated  with  changes  in 
interest  rates.  Because  the  effective 
maturities  of  the  Enterprises'  assets  and 
liabilities  are  not  the  same,  interest  rate 
changes  could  cause  the  margin 
between  the  average  yield  on  assets  and 
the  average  yield  on  liabilities  to  narrow 
or  even  become  negative. 

The  Enterprises'  capital  serves  as  a 
cushion  to  absorb  financial  losses  for  a 


>  See  section  306(h)(2),  Federal  Home  Loan 
Mortgage  Corporation  Act  (12  U.S.C.  1455(h)(2)) 
and  section  304(b),  Federal  National  Mortgage 
Aisociation  Charier  Act  (12  U.S.C.  1719(b)). 
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period  of  time  until  the  cause  of  the 
losses  can  be  remedied,  thereby 
reducing  the  risk  of  failure.  The  Act 
requires  OFHEO  to  establish,  by 
regulation,  risk-based  capital  standards 
for  the  Enterprises.  The  regulation  will 
describe  a  risk-based  capital  stress  test 
(stress  test)  that  OFHEO  will  develop 
and  implement  to  determine  for  each 
Enterprise  the  amount  of  capital  ^ 
necessary  to  absorb  losses  throughout  a 
hypothetical  ten-year  period  marked  by 
severely  adverse  circumstances  (stress 
period). 

Use  of  a  stress  test  will  enable  OFHEO 
to  tailor  carefully  the  Enterprises' 
capital  standards  to  the  specific  risks  of 
the  Enterprises'  businesses.  It  also  will 
provide  a  structure  for  incorporating 
interrelationships  among  different  types 
of  risk  (prepayments,  for  example,  relate 
to  both  credit  and  interest  rate  risk). 

Statutory  Requirements 

The  Act  specifies  a  risk-based  capital 
standard  for  each  Enterprise.  This 
standard  establishes  the  amount  of 
capital  necessary  to  withstand 
simultaneously  adverse  credit  and 
interest  rate  risk  scenarios  during  the 
stress  period  plus  an  additional  amount 
to  cover  management  and  operations 
risk,  as  follows: 

Credit  Risk      I  j 

The  Act  establishes  a  credit  risk 
scenario  based  on  a  regional  recession 
involving  the  highest  rates  of  default 
and  loss  severity  experienced  during  a 

=  For  purposes  of  the  ANPK.  ilie  term  •capital- 
means  "total  capital"  as  defined  under  section 
1303(18)  of  the  .\a  (12  U.S.C  4502(18))  to  mean  the 
sum  of  th«  following: 

(A)  The  core  capital  of  the  (Elnterp.-ise: 

(B)  A  general  allowance  for  foreclosure  lossos. 
which — 

(i)  shall  include  4it  allowance  for  portfolio 
mortgage  losses,  an  allowance  for  nonreimbursable 
foreclosure  costs  on  government  claims,  and  an 
allowance  for  liabilities  reflected  on  the  balance 
sheet  for  the  lElnterprise  for  estimated  foreclosure 
losses  on  mortgage-becked  securities:  and 

(ii)  shall  not  include  any  rese.n-es  of  the 
(Ejnterprise  made  or  held  against  specific  assets. 

(C)  Any  other  amounts  from  sources  of  funds 
a\aiiable  to  absorb  losses  incurred  by  the 
lElnterprise.  that  th«  (Director  of  OFHEGj  by 
regulation  determines  are  appropriate  to  include  in 
determining  total  capital. 

The  term  "core  capita!"  is  defined  under  section 
1303(4)  of  the  Act  (12  U.S.C  4502(4))  to  mean  the 
sum  of  the  following  (as  determined  in  accordance 
with  generally  accepted  accounting  principles): 

(A)  The  jjar  or  staled  value  of  outstanding 
common  stocL. 

(B)  The  par  or  stated  value  of  outstanding 
perpetual,  noncumulative  preferred  stock. 

(C)  Paid-in  capital 

(D)  Retained  earnings. 
The  core  capiul  of  an  lEjnlerprise  shall  not 

include  any  amounu  that  the  lElnterprise  could  be 
required  to  pay.  at  tha  option  of  investor*,  to  retire 
capital  instruments. 


period  of  at  least  two  years  in  an  area 
containing  at  least  five  percent  of  the 
total  U.S.  population.  The  stress  test 
will  apply  these  default  and  loss  rates, 
with  any  appropriate  adjustments,  over 
the  ten-year  stress  period  on  a 
nationwide  basis  to  the  Enterprises' 
books  of  business. 3 

Interest  Rate  Risk 

The  Act  presents  two  interest  rate  risk 
scenarios,  one  with  rates  rising  and  the 
other  with  rates  falling.  The  Act  further 
describes  the  path  of  the  ten-year 
Constant  Maturity  Treasury  (CMT)  yield 
for  each  scenario  and  directs  OFHEO  to 
establish  tlte  yields  of  other  financial 
instruments  during  the  stress  period  in 
a  reasonably  consistent  manner.  The 
stress  test  for  each  Enterprise 
incorporates  the  scenario  with  the  most 
adverse  impact.* 

In  the  rising  rate  scenario,  the  ten-year 
CMT  yield  increases  during  the  first ' 
year  of  tlie  stress  period  and  then 
remains  constant  at  the  greater  of  (a)  600 
basis  points  above  the  average  yield 
during  the  preceding  nine  months  or  (b) 
160  percent  of  the  average  yield  during 
the  preceding  three  years,  the  Act 
further  limits  the  increase  in  yield  to  a 
maximum  of  175  percent  of  the  average 
yield  over  the  preceding  nine  months.^ 

In  the  falling  rate  scenario,  the  ten- 
year  CMT  yield  decreases  during  the 
first  year  of  the  stress  period  and  then 
remains  constant  at  the  lesser  of  (a)  600 
basis  points  below  the  average  yield 
during  the  preceding  nine  months  or  (b) 
60  percent  of  the  average  yield  during 
the  preceding  three  years.' The  Act 
further  limits  the  decrease  in  yield  to 
not  more  than  50  percent  of  the  average 
yield  in  the  preceding  nine  months."* 

New  Business  and  Other  Activities  and 
Considerations 

Initially  the  stress  test  assumes  that 
the  Enterprises  conduct  no  additional 
new  business  once  the  stress  period 
begins,  except  for  the  fulfillment,  in  a 
qianner  consistent  with  recent 
experience  and  the  economic 
characteristics  of  the  stress  period,  of 
contractual  commitments  to  purchase 
mortgages  and  issue  securities.^ 


^Section  1361(a)(1)  (12  U.S.C.  4611(a)(1)). 

"Section  1361(a)(2)  (12  U.S.C.  4611(a)(2)). 

'Section  1361(a)(2)(C)  (12  U.S.C.  4611(a)(2)(C)). 

•SecUons  136i;a)(2)tB)  (12  U.S.C  4611(a)(2)(B)). 

'  The  Act  states  that  OFHEO  may  consider  the 
impact  of  new  business  conducted  during  the  stress 
period  after  Uking  into  consideration  the  results  of 
studies  conducted  by  the  Congressional  Budget 
Office  and  the  Comptroller  General  on  the 
advisability  and  appropriate  forms  of  new  business 
assumptions.  The  studies  must  be  completed  within 
the  Rrst  year  after  the  issuance  of  the  final  risk- 
based  capita!  regulation.  OFHEO  may  incorporate 
new  business  into  the  stress  test  four  years  after  the 


The  stress  test  must  take  into  account 
distinctions  among  mortgage  product 
types,  different  loan-to-value  ratios 
(LTVs),  and  any  other  appropriate 
factors."  OFHEO  determines  the 
appropriate  consideration  and  treatment 
of  all  other  factors,  activities,  or 
characteristics  of  the  stress  period  not 
explicitly  identified  and/or  treated  in 
the  Act— such  as  mortgage  prcpavments. 
hedging  activities,  operating  expenses, 
dividend  policies,  etc.— on  the  basis  of 
available  information,  in  a  manner 
consistent  with  the  stress  period." 

Management  and  Operations  Risk 

Finally,  to  provide  for  manap-rient 
and  operations  risk,  after  determining 
the  amount  of  capital  an  Enterprise 
needs  to  survive  the  stress  test,  the  Act 
requires  OFHEO  to  increase  that  amount 
by  30  percent  to  set  the  required  risk- 
based  capital  level  for  each  Enterprise.io 

Philosophy  Guiding  Stress  Test 
Development 

The  mission  of  OFHEO  is  to  ensure 
that  the  Enterprises  are  adequately 
capitalized  and  operating  in  a  safe  and 
sound  manner,  consistent  with  the 
achievement  of  their  public  purposes. 
The  principal  objective  of  risk-based 
capital  standards  is  protection  of  the 
taxpayer  from  potential  Enterprise 
insolvency.  However,  effective  capital 
standards  should  also  permit  the 
Enterprises  to  fulfill  their  public 
purposes  while  pursuing  prudent 
business  practices  and  strate:^ies. 
Although  the  stress  test  produces  a 
single  capital  requirement,  it  effectively 
creates  marginal  capital  requirements- 
incremental  requirements  for  each 
additional  dollar  of  business — for  every 
type  of  product  the  Enterprises 
guarantee  or  hold  in  portfolio.  Marginal 
capital  requirements  for  mortgages  held 
in  portfolio  will  vary  depending  on  the 
risk,  as  reflected  in  the  stress  test,  of  an 
Enterprise's  funding  strategy.  These 
marginal  capital  requirements  will  have 
significant  bearing  on  how  the 
Enterprises  choose  to  conduct  their 
businesses. 

OFHEO  will  seek  to  design  the  stress 
test  so  that  the  incentives  it  creates 
closely  reflect  the  relative  risks  inherent 


regulation  is  issued.  Section  1361(a)(3)(C)  and  (DJ 
(12  U.S.C  4611(a)(3)(C)  and  (D)). 

•Sections  1361(b)(l)and  (d)  (12  U.S.C  •t6n(b)(lj 
and  (d)).  The  Act  uses  the  phrase  "differences  in 
seasoning  of  mortgages"  which  is  equivalunt  to 
differences  in  LTVs.  The  tenn  "seasoning"  is 
defined  as  the  change  over  time  in  the  ratio  of  the 
unpaid  principal  balance  of  a  mortgage  to  the  value 
of  the  property  by  which  such  mortgage  loan  is . 
secured.  Section  1361(d)(1)  (12  U.S.C  46n(iJi(i)). 

•Sections  1361(b)  and  (d)(2)  (12  U.S.C  4»j1  lO*) 
and  (d)(2)). 

■"Section  1361(c)(2)  (12  U.S.C  4Gll(cJ(2)). 
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in  the  Enterprises'  different  activities. 
To  this  end,  OFHEO  will  incorporate,  to 
the  extent  feasible,  consistent 
relationships  between  the  economic 
environment  of  the  stress  period  and  the 
Enterprises'  businesses.  This  will 
require  modeling  the  Enterprises'  assets, 
liabilities,  and  off-balance  sheet 
positions  at  a  sufficient  level  of  detail  to 
capture  their  veirious  risk 
characteristics.  Taking  all  this  into 
consideration  will  require  a  balance 
between  the  complexity  and  realism  of 
the  stress  test  and  its  timeliness. 

Solicitation  of  Public  Comments 

OFHEO  requests  public  comment  on 
a  number  of  subjects  that  must  be 
addressed  in  its  risk-based  capital 
regulation.  OFHEO  will  consider  the 
comments  received  in  response  to  this 
ANPR  when  developing  a  proposed 
rule.  Following  consideration  of 
comments  on  the  proposed  rule,  OFHEO 
will  issue  a  final  regulation.  When 
addressing  a  specific  question  contained 
in  this  ANPR,  OFHEO  asks  that 
commenters  specifically  note  by  number 
which  question  is  being  addressed. 

/.  Credit  Risk 

The  Enterprises  face  similar  mortgage 
credit  risk  in  their  portfolio  and 
securitization  businesses.  OFHEO 
defines  mortgage  credit  risk  as  the  risk 
of  financial  loss  due  to  borrower  default 
and  subsequent  foreclosure  and 
liquidation  of  a  mortgaged  property. 
Losses  are  realized  when  the  unpaid 
loan  balance  on  a  defaulted  mortgage 
exceeds  the  net  proceeds  of  a 
foreclosure  sale,  after  deducting 
carrying  and  selling  costs,  less  any 
recoveries  from  any  private  mortgage 
insurer,  recourse  agreement,  or  other 
credit  enhancements. 

Loans  with  high  current  LTVs,  where 
the  borrowers  have  little  to  no  equity  in 
their  homes,  are  the  most  likely  to 
default."  For  any  given  set  of  mortgage 
loans,  the  probabihty  of  default  is 
typically  low  in  the  first  year  after 
origination,  rises  to  a  peaJc  somewhere 
between  the  third  and  seventh  year,  and 
declines  thereafter.  If  declining  interest 
rates  induce  prepayments  on  a  group  of 
mortgage  loans  due  to  borrower 


» '  For  example,  see  C  Foster  and  R.  Van  Order. 
"An  Option  Based  Model  of  Mortgage  Default 
Rick."  Housing  Finance  Review.  3(4):351-372, 
1984;  C.  Foster  and  R.  Van  Order.  "FHA 
Terminations:  A  Prelude  to  Rational  Mortgage 
Pricing,"  AREUEA  Journal,  13(3):273-291.  1985: 
and  R.L  Cooperstein.  F.S.  Redbum.  and  H.G. 
Meyers.  "Modelling  Mortgage  Terminations  in 
Turbulent  Times,"  AREUEA  Journal.  19(4):473-494. 
For  a  review  of  the  literature  in  this  area,  see  R.G. 
Querela  and  M.A.  Stegman.  "Residential  Mortgage 
Default:  A  Review  of  the  Literature. '  Journal  of 
Housing  Research.  3(2):341-379.  1992. 


refinancing  activity,  defaults  and  losses 
on  those  mortgage  loans  likely  will  be 
reduced,  because  some  of  the  prepaid 
loans  would  ultimately  have  defaulted. 
However,  the  rerhaining  group  of  loans 
is  likely  to  be  at  greater  risk  of  default, 
because  it  includes  all  of  the  original 
loans  where  the  borrower  would  not 
have  qualified  for  refinancing,  but  only 
some  of  the  loans  where  the  borrower 
was  eligible. 

Economic  downturns  result  in  more 
ft-equent  and  severe  losses  in  all 
categories  of  mortgage  loans,  especially 
in  a  period  of  house  price  declines.  The 
stress  test  will  incorporate  changes  in 
the  economic  environment  and  simulate 
the  relationship  of  those  changes  to 
mortgage  defaults. 

A.  Defining  a  Stress  Benchmark 

The  Act,  in  defining  the  risk-based 
capital  stress  test,  refers  to  two  time 
periods — a  hypothetical  ten-year  "stress 
period"  during  which  the  Enterprises' 
capital  should  be  sufficient  to  absorb 
losses  and  maintain  a  positive  capital 
level  while  being  subjected  to  adverse 
credit  and  interest  rate  risk  scenarios, 
and  the  time  period  of  "not  less  than 
two  years"  for  which  the  "highest  rates 
of  default  and  severity  of  mortgage 
losses"  occurred  in  a  region  containing 
at  least  five  percent  of  the  total 
population  of  the  United  States. '^  For 
the  purposes  of  this  ANPR,  OFHEO 
characterizes  the  latter  time  period  and 
region  as  a  "stress  benchmark."  The 
stress  benchmark  will  provide  the  basis 
for  the  development  of  the  credit  risk 
stress  scenario  that  will  be  applied 
during  the  ten-year  stress  period. 

The  Act  permits  the  identification  of 
one  or  more  stress  benchmarks.  A  single 
benchmark  is  conceptually  appealing 
but  presents  a  number  of  difficult 
issues.  A  single  benchmark  may  not 
include  sufficient  data  on  all  Enterprise 
product  types.  Patterns  of  multifamily 
and  single  family  mortgage  losses  differ 
(see  "Mortgage  Types"  below)  and  a 
stress  benchmark  for  multifamily 
mortgages  representing  the  worst 
regional  experience  for  those  mortgages 
may  not  coincide  with  the  benchmark 
for  single  family  mortgages  based  on 
their  worst  experience.  Finally,  data 
limitations  may  prevent  OFHEO  from 
determining  loss  severities  during  the 
period  of  highest  default  rates; 
alternatively,  highest  loss  severities  may 
not  coincide  with  highest  rates  of 
default  by  time  period  or  region. 

Although  the  Act  does  not  refer  to  a 
particular  mortgage  product  in  its 
reference  to  "highest  rates  of  default  and 
severity,"  single  family,  30-year,  fixed- 


"Section  1361(a)(1)  (12  tl.S.C.  4611(a)(1)). 


rate  mortgages  have  long  comprised  the 
bulk  of  Enterprise  mortgages.  OFHEO 
expects  to  define  a  stress  benchmark  for 
these  mortgages  on  the  basis  of  a 
weighted  average  (by  unpaid  loan 
balance  of  various  LTV  groups)  of 
default  rates. 

Existing  data  on  loss  severities  may  be 
inadequate  to  contribute  to  establishing 
the  timing  or  location  of  the  worst 
regional  experience.  Systems  for  the 
storage  and  analysis  of  data  on 
foreclosed  properties  are  a  relatively 
recent  development.  To  overcome  these 
data  deficiencies,  OFHEO  will  consider 
a  number  of  approaches  to  determining 
loss  severity  rates  during  the  stress 
benchmark.  These  approaches  include 
the  use  of  loss  severity  estimates 
obtained  from  different  sources  and  for 
different  time  periods  and  regions  than 
those  used  to  estimate  the  benchmark 
default  rates. 

OFHEO  may  use  models  (see  "Models 
of  Default  and  Prepayment"  and 
"Models  of  Loss  Severity"  below)  to 
establish  aspects  of  the  benchmark  for 
which  data  are  insufficient  or 
unavailable.  These  might  include,  in 
addition  to  loss  severities  for  all 
products,  default  rates  for  mortgage 
products  poorly  represented  or  non- 
existent in  the  stress  benchmark. 
Econometric  models  for  default, 
mortgage  prepayment,  and  loss  severity 
would  facilitate  consideration  of  the 
simuhaneous  impact  of  many  factors  on 
default  rates,  such  as  changes  in  LTVs. 
the  impact  of  contemporaneous 
prepayments,  and  the  impact  of  factors 
associated  with  mortgage  product  types. 
Models  would  provide  a  link  between 
the  performance  of  mortgages  owned  or 
guaranteed  by  the  Enterprises  during  the 
stress  period  and  performance  during 
the  stress  benchmark,  with  due 
consideration  of  the  economic 
circumstances  of  the  stress  period,  e.g.. 
interest  rates  and  house  prices. 

Data  Issues 

OFHEO  has  received  access  to 
detailed  information  about  the  loss 
experience  on  mortgages  that  the 
Enterprises  owned  or  guaranteed  from 
the  mid-1970s  through  the  present.  The 
type  of  information  on  mortgages  that 
OFHEO  needs  to  develop  the  stress  test 
includes  date  of  origination,  original 
LTV  ratio,  type  of  mortgage,  location, 
nature  and  degree  of  any  credit 
enhancements,  date  of  last  paid 
installment,  termination  type,  e.g., 
default  or  prepayment,  and  the  amount 
of  any  ultimate  loss  (including  holding 
and  seUing  costs).  However,  there  are 
serious  gaps  in  the  data  on  loss  severity 
through  the  early  1980s  resulting  from' 
the  lack  of  systems  for  the  storage  and 
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analysis  of  data  on  foreclosed  properties 
and  the  manner  in  whi^h  loan  balances 
were  reported  by  seller/servicers. 

In  general,  however,  with  the  increase 
over  time  of  the  Enterprises'  share  of  the 
overall  mortgage  market,  the  data  grow 
increasingly  rich.  If  necessary,  OFHEO 
could  supplement  these  data  with  data 
from  the  Federal  Housing 
Administration  or  other  sources  such  as 
TRW  Redi  and  Mortgage  Information 
Corporation. 

Ii^the  stress  benchmark  is  wholly  or 
primarily  based  on  Enterprise  data,  the 
loan-level  data  could  be  aggregated 
across  the  two  Enterprises  in  order  to 
determine  the  worst  historical 
experience.  Preliminary  analysis 
suggests  that  the  worst  historical 
experience  may  be  different  for  the  two 
Enterprises.  An  alternative  would  be  to 
determine  the  worst  historical 
experience  for  each  Enterprise 
separately  and  then  use  a  simple  or 
weighted  average  of  default  rates. 

Question  1:  What  data  and 
methodology  should  OFHEO  use  in  its 
determination  of  the  stress  benchmark? 

Benchmark  Time  Period  and  Region 

OFHEO  has  considered  at  least  two 
approaches  for  defining  the  benchmark 
time  period.  It  could  be  defined  as  the 
period  in  which  the  highest  rates  of 
default  occurred,  that  is.  an  "exposure 
year"  approach;  or  the  period  in  which 
the  loans  with  the  highest  cumulative  or 
lifetime  rates  of  default  were  originated, 
which  can  be  termed  an  "origination 
year"  approach.  At  the  start  of  the  stress 
period,  the  Enterprises'  books  of 
business  will  include  survivors  from 
many  loan  origination  years.  An 
exposure  year  benchmark  corresponds 
more  closely  to  the  manner  in  which  the 
Enterprises'  mortgage  portfolios  will 
experience  the  risk  of  credit  losses  as 
they  move  through  the  ten-year  stress  • 
period.  However,  using  exposure  years 
may  complicate  adjustments  for 
differences  in  LTVs  and  other  factors 
(see  "Relating  Stress  Period  Default 
Rates  to  Benchmark  Default  Rates" 
below).  Using  origination  years  may 
require  some  adjustment  for  differences 
in  mortgage  age  (see  "Mortgage  Age" 
below)  since  virtually  all  of  the 
Enterprise  mortjgages  will  have  been 
originated  prior  to  the  start  of  the  stress 
period. 

Alternative  approaches  to  defining  the 
stress  benchmark  (exposure  year  versus 
origination  year)  suggest  alternative 
analyses  of  defaults.  An  exposure  year 
approach  requires  the  determination  of 
default  rates  on  loans  of  varying  age  at 
risk  of  failure  within  a  specified  period. 
The  resulting  time- period  specific 
default  rates  for  loans  outstanding  at  the 


beginning  of  the  period  can  be  termed 
"conditional  rates."  Because  default 
rates  vary  vinth  the  age  of  a  mortgage 
(see  "Mortgage  Age"  below),  OFHEO 
might  define  an  age  schedule  of 
conditional  default  rates  for  loans 
outstanding  at  the  start  of  the  stress 
benchmark.'^  For  comparison  across 
time  periods  and  regions,  synthetic 
cumulative  default  rates  for  the  stress 
benchmark  could  be  derived  under  a 
common  set  of  prepayment 
assumptions.  In  an  origination  year 
approach,  either  cumulative  or 
conditional  default  rates  could  be  used. 

The  Act  requires  that  the  benchmark 
region  comprise  a  contiguous  area 
containing  at  least  five  percent  of  the 
total  United  States  population.  Part  or 
all  of  states  such  as  Texas  or  California 
satisfy  this  population  requirement; 
however,  areas  experiencing  the  highest 
rates  of  default  may  cross  over  one  of 
these  state's  boundaries  into  adjoining 
states.  As  appropriate,  OFHEO  will  use 
a  definition  of  benchmark  region  that 
includes  more  than  one  state,  part  of 
one  state,  or  parts  of  several  states. 

Question  2:  How  should  the 
benchmark  time  period  be  defined? 

Measurement  of  Default 

Default  can  be  defined  in  several 
ways:  Defaults  can  be  deemed  to  occur 
at  the  time  a  borrower  ceases  making 
payments,  when  a  loan  payment  is  past 
due  by  a  contractually  specified  number 
of  days,  on  the  date  of  foreclosure,  or  on 
the  date  when  losses  are  recognized. 
Defaults  can  be  measured  on  a  gross 
basis  or  net  of  any  subsequent  cures. 

Question  3:  What  are  the  relative 
merits  of  the  alternative  approaches  for 
the  measurement  of  mortgage  defaults? 


"Age  is  often  a  proxy  for  additional  unobserved 
factors  affecting  the  default  probabiliiies  of 
individual  morgages.  Immediately  after  origination, 
default  is  unlikely  for  all  borrowers.  Default  rates 
first  rise  over  time  as  new  information  about 
properties  and  Ixarrowers  is  revealed.  Then  as 
relatively  weaker  borrowers  default,  t.he  average  rate 
of  default  declines.  See.  for  example,  the  discussion 
in  C.  Pestre,  P.  Richardson,  and  C.  Webster.  "The 
Lehman  Brothers  Mortgage  Default  Model  and 
Credit-Adjusted  Spread  Framework,"  Mortgage 
Market  Analysis,  Lehman  Brothers,  Fixed  Income 
Research.  January  28, 1992.  Other  intTuential 
default  studies  that  have  included  mortgage  age  as 
an  explanatory  factor  include:  T.  Campbell  and  J. 
Dietrich.  "The  Determinants  of  Default  on 
Conventional  Residential  Mortgages."  Journal  of 
Finance.  38(5):1569-1581.  1983:  D.  Cunningham 
and  C.  Capone,  "The  Relative  Termination 
Experience  of  Adju.stable  to  Fixed-Rate  Mortgages," 
The  Journal  of  Finance.  45(5):1687-1703,  1990:  and 
J.M.  Quigley  and  R.  Van  Order,  "More  on  the 
Efficiency  of  the  Market  for  Single  Family  Homes: 
Default,"  Center  for  Real  Estate  and  Trbun 
Economics  University  of  C»!;fnrnia.  Berk»^lpy,  1992. 


B.  Relating  Stress  Period  Defauh  Rates 
to  Benchmark  Default  Rates 

Default  rates  during  the  stress  period 
may  differ  from  the  default  rates 
associated  with  the  stress  benchmark. 
This  difference  may  result  from 
differences  between  the  characteristics 
and  composition  of  an  Enterprise's 
mortgages  at  the  start  of  the  stress 
period  relative  to  those  of  the  mortgages 
identified  with  the  stress  benchmark. 
Stress  period  default  tates  may  also 
differ  from  stress  benchmark  rates  as  a 
result  of  differences  in  the  stress  period 
environment,  such  as  interest  rates  and 
inflation.  OFHEO  must  also  specify  the 
timing  of  defaults  and  losses  during  the 
stress  period. 

The  Act  requires  that  OFHEO,  in 
establishing  the  stress  test,  take  into 
account  appropriate  distinctions  among 
types  of  mortgage  products,  differences 
in  LTVs.  and  other  factors  that  OFHEOs 
Director  considers  appropriate.**  Such 
factors  include  prepayment  activity, 
mortgage  age,  and  loan  size.  The  Act 
also  requires  an  adjustment  for  the 
effects  of  general  inflation  in  the  highest 
interest  rate  environment  in  the  stress 
test.  IS 

Loan-to-Value  Ratios 

The  payment  of  principal  and  changes 
in  the  value  of  the  property  securing  a 
mortgage  affect  LTVs  over  time. 
Repayments  of  loan  principal  and  rising 
property  values  lower  LTVs.  while 
falling  property  values  raise  LTVs. 
Because  LTV  is  a  common  measure  of 
borrower  equity,  and  borrower  equity  is 
a  major  factor  determining  defaults  and 
losses,  the  stress  test  must  take  into 
account  changes  in  LTVs.  If 
distributions  of  LTVs  during  the  stress 
period  differ  from  those  for  the  same 
types  of  loans  associated  with  the  stress 
benchmark,  defaults  and  losses  during 
the  stress  period  will  likely  differ  from 
those  of  the  benchmark. 

All  loans  owned  or  guaranteed  by  the 
Enterprises  at  the  start  of  the  stress 
period  will  have  been  originated  prior  to 
that  time.  Although  relati\ely  good 
estimates  of  property  value  are  available 
at  the  time  of  loan  origination.  OFHEO 
will  need  to  use  house  price  indexes  to 
obtain  estimates  of  the  LTVs  for 
mortgages  at  the  start  of,  and  possiblv 
throughout,  the  stress  period. '«  OFHEO 


'-Seclion  n61(b](l)  (12  U.S.C.  46n(b)(l)|. 

■'Swtion  1361(a)(2)(E)  (12  U.S.C.  4611(a){2HE)). 

'^For  an  origination  year  benchmark.  OFHEO 
will  likely  have  access  to  accurate  information     ■ 
about  the  original  LTVs  for  all  bench.mark  loans.  On 
the  other  hand,  to  develop  an  exposure  year 
benchmark.  OFHEO  will  have  to  estimate  LT\'s 
during  the  benrhm.->rk  tim»  period  fnr  all  lruiri< 

ContinufKl 
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intends  to  use  a  repeat  sales  index  based 
on  sales  (or  appraisals  undertaken  by 
borrowers  in  conjunction  with 
refinancing  the  mortgages)  of  the 
Enterprises'  owned  and  guaranteed 
portfolios  (see  "House  Price  Indexes" 
below). 

Models  of  mortgage  default  and 
prepayment  (see  "Models  of  Default  and 
Prepayment"  below)  emphasize  the 
importance  of  LTV  because  of  its  direct 
relationship  to  homeowner's  equity, 
defined  as  the  difference  between  the 
value  of  a  property  and  the  outstanding 
principal  balance  of  the  related 
mortgage.  These  models  differ  in  their 
treatment  of  house  price  changes  and 
with  regard  to  how  changes  in  equity 
affect  default  and  prepayment.  For 
example,  one  approach  assumes  that 
defaults  ocoir  only  among  loans  with 
negative  equity.i^  House  price  indexes 
only  provide  estimates  of  the  average 
change  in  property  values  between  two 
dates.  Because  changes  in  individual 
property  values  are  not  continuously 
observed,  simulation  models  have  been 
used  to  characterize  the  distribution  of 
changes  in  house  prices  relative  to  the 
market  average.  Estimates  of  the 
percentage  of  loans  with  negative  equity 
and  estimates  of  default  rates  can  be 
derived  from  these  distributions. 

This  approach  assumes  that 
homeowner's  equity  includes  not  just 
the  difference  between  property  value 
and  outstanding  loan  amount,  but  also 
the  current  value  of  the  mortgage  to  the 
borrower.  A  below-market  rate  loan  has 
positive  value.  The  precise  value  of  the 
mortgage  depends  on  the  loan  interest 
rate  relative  to  the  current  market  rate 
and  the  borrower's  expectations  about 
future  interest  rates  and  mobility.  A 
borrower  whose  loan  has  a  fixed 
contract  rate  below  current  market 
yields  has  more  to  lose  by  defaulting 
than  a  borrower  with  a  note  rate  above 
the  current  market  rate. 

Question  4:  What  is  the  appropriate 
way  in  which  to  adjust  the  LTVs  of 
mortgages  in  the  stress  test? 

Question  5;  If  estimates  of  the 
distribution  of  house  price  changes  are 
used  to  adjust  the  LTVs  of  mortgages, 
what  is  an  appropriate  method,  e.g., 
stochastic  process? 

Question  6:  In  what  manner,  if  at  all, 
should  OFHEO  incorporate  mortgage 
value  as  a  factor  affecting  defaults? 

Mortgage  Types 

Single  Family 

The  Act  requires  that  the  stress  test 
consider  differences  in  mortgage  types 


(single  family  or  multifamily,  fixed  or 
adjustable  rate,  first  or  second  lien, 
owner-occupied  or  investor  owned, 
positive  or  negative  amortization, 
alternate  term  to  maturity,  etcl.'s  Risk 
characteristics  of  different  types  of 
mortgages  vary  considerably.  Because  of 
the  fundamental  differences  between 
single  family  and  multifamily  mortgage 
risk,  we  discuss  the  latter  in  a  separate 
section  below. 

Given  that  OFHEO  plans  to  establish 
the  stress  benchmark  based  on  single 
family,  30-year,  fixed-rate  mortgages, 
the  Act  calls  for  OFHEO  to  identify  the 
worst  rates  of  default  and  losses  for  any 
time  period  or  region. i^  The  Enterprises 
may  not  have  held  certain  types  of 
single  family  mortgages  in  the  stress 
benchmark  OFHEO  identifies.  Other 
types  of  single  family  mortgages  held 
during  the  stress  benchmark  may  have 
experienced  their  worst  defaults  and 
losses  at  other  times  or  in  other  regions. 

Alternative  approaches  could  include 
use  of  multivariate  models  to  estimate 
separate  equations  for  different 
mortgage  products  or  different  mortgage 
features,  default  rates  representing  some 
multiple  of  the  standard  single  family 
mortgage,  or  some  combination  of  these 
approaches  (see  "Models  of  Default  and 
Prepayment"  below). 

Question  7:  How  should  OFHEO 
relate  other  types  of  mortgages  to  a 
single  stress  benchmark  developed 
based  on  single  family,  30-year,  fixed- 
rate  mortgages? 

Multifamily 

While  single  family  properties  are 
both  a  source  of  shelter  and,  for  most 
families,  their  most  valuable  financial 
asset,  multifamily  properties  are 
primarily  income-producing  businesses 
for  their  owners.  Multifamily  loans  are 
less  homogeneous  and  subject  to  a  more 
diverse  set  of  risks  than  single  family 
loans.  The  multifamily  market  has  more 
pronounced  business  cycles  and  is 
heavily  affected  by  tax  and  regulatory 
policy.  Patterns  of  losses  over  time  for 
multifamily  loans  have  not  tracked 
those  of  the  single  family  market.  The 
Enterprises  operate  several  different 
types  of  multifamily  programs,  some  of 
which  rely  heavily  on  lender  recourse  or 
other  forms  of  credit  enhancement  with 
differing  risk  characteristics. 

Data  needs  in  analyzing  multifamily 
loans  are  greater  than  for  single  family 
loans  and  yet  the  quality  of  such  data  is 
poorer.  Data  are  incomplete  and  cover  a 
smaller  portion  of  the  multifamily 
market  than  the  single  family  market. 


There  is  also  a  dearth  of  research  on 
critical  multifamily  credit  risk  issues. 

For  the  owner  of  a  multifamily 
property,  net  operating  income  (NOI) 
plays  a  more  important  role  than  equity 
in  the  decision  to  default.  A  property's 
debt  service  coverage,  rather  than  LTV 
ratio,  may  be  the  most  important 
indicator  of  multifamily  credit  risk,  yet 
available  data  can  only  provide  a  short 
time-series  for  income.  MuUifamily 
value  indexes  are  problematic  because 
there  are  fewer  transactions  than  in  the 
single  family  market  and  property 
appraisals  are  less  reliable.  Appraisals 
are  less  reliable  due  to  the  varying 
methodologies  used  to  calculate 
multifamily  property  income  and  the 
application  of  so-called  "capitalization 
rates"  to  NOI.20 

Prepayments  play  a  far  less  significant 
role  in  the  analysis  of  multifamily  credit 
risk  than  single  family  credit  risk 
because  "lockouts"  and  yield 
maintenance  agreements  effectively 
prevent  most  multifamily  borrowers 
from  refinancing  to  take  advantage  of 
declining  interest  rates.  The  Enterprises' 
activity  in  the  multifamily  market  is 
expected  to  increase  significantly  in 
future  years  in  order  to  meet  the 
affordable  housing  goals  established 
under  the  Act. 21  Thus,  the  treatment  of 
multifamily  risks  will  be  increasingly 
important. 

Question  8:  How  should  existing  and 
emerging  multifamily  data  sources  be 
identified? 

Question  9:  What  are  alternative 
empirical  and  theoretical  approaches  to 
the  estimation  of  multifamily  credit 
risk? 

Question  10:  How  should  the 
projection  of  defaults  and  losses  on  the 
Enterprises'  multifamily  portfolio  be 
related  to  a  single  family  stress 
benchmark? 

General  Price  Inflation 

The  Act  requires  that  OFHEO  adjust 
credit  losses  in  the  stress  test  when  large 
increases  in  interest  rates  imply  higher 
rates  of  general  price  inflation."  If  the 
ten-year  CMT  yield  is  assumed  to 
increase  by  more  than  50  percent  over 
the  average  yield  during  the  preceding 


originated  earlier.  OFHEO  would  use  bouse  price 
indexes  for  this  purpose. 
'■  See  Foster  and  Van  Order,  supra.  (1984,  1985). 


••Sections  1361(b)(1)  and  (d)(2)  (12  U.S.C 
4eil(b)(l)  and  (d)(2)). 
"Section  1361(a)(1)  (12  U.S.C.  4611(a)(1)). 


^"Government  Accounting  Office.  "Federa!  Home 
Loan  Mortgage  Corporation:  Abuses  in  Multifamily 
Program  Increase  Exposure  to  Financial  Losses" 
(Oct.  1991):  J.M.  Abraham,  "On  the  Use  of  a  Cash 
Flow  Time-Series  to  Measure  Property 
Performance."  forthcoming  in  Journal  of  Real  Estate 
Research:  and  J.M.  Abraham,  "Credit  Risk  in 
Commercial  Real  Estate  Lending.  "Federal  Home 
Loan  Mortgage  Corporation,  1994  presented  at  the 
1994  meetings  of  the  American  Real  Estate  and 
Urban  Economics  Association  (available  from 
OFHEO). 
2' Sections  1331-1336  (12  U.S.C.  4S61-4566) 
"Section  1361(8)(2)(t)  (12  U.S.C.  4611(a)(2)(t:i. 
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nine  months,  inflation  is  presumed  to  be 
"correspondingly  higher."  If,  for 
example,  the  ten-year  CMT  yield  were 
to  have  averaged  eight  percent  during 
the  past  nine  months,  a  50  percent 
increase  would  raise  it  to  12  percent. 
The  Act,  however,  would  permit  an 
increase  to  14  percent. 

OFHEO  would  first  determine  what 
annual  percentage  difference  in  general 
inflation  rates  best  corresponds  to  the 
difference  between  a  12  percent  and  a 
14  percent  ten-year  CMT  yield  over  a 
nine-year  period.  The  difference  in 
inflation  rates  could  be  assumed  to  be 
equal  to  the  difference  in  interest  rates 
or  it  could  be  based  on  an  estimated 
historical  relationship. 

OFHEO  would  then  translate  that 
higher  inflation  rate  into  individual 
house  price  changes.  Again,  the 
differences  in  house  price  changes 
could  be  assumed  to  be  equal  to  the 
difference  in  general  price  inflation 
rates  or  could  be  based  on  an  estimated 
relationship. 

As  the  last  step,  OFHEO  would 
translate  the  difference  in  house  price 
changes  into  differences  in  defaults. 
This  could  be  done  in  the  context  of  a 
multivariate  default  and  prepayment 
model  used  for  making  many 
adjustments  simultaneously  (see 
"Models  of  Default  and  Prepayment" 
below),  or  it  could  be  the  subject  of  a 
separate  analysis. 

Question  11:  Should  OFHEO  assume 
a  "one-to-one"  relationship  between 
long-term  differences  in  interest  rates, 
general  price  inflation  rates,  and  house 
price  inflation  rates  or  should  it 
estimate  more  complex,  but  potentially 
more  realistic,  relationships  between 
these  phenomena? 

Question  12:  What  is  the  best  method 
of  modeling  the  effects  of  higher  house 
prices  on  defaults? 

Mortgage  Prepayments — Credit  FUsk 

Prepayments  are  a  significant  factor  in 
interest  rate  risk,  but  they  also  affect 
credit  losses.  Interest  rate  changes  have 
a  significant  influence  on  mortgage 
prepayments.  Prepayment  rates  are 
sensitive  to  the  differences  between 
current  market  yields  and  the  levels  of 
mortgage  rates  among  outstanding 
mortgages.  A  homeowner  today  will 
refinance  (and  prepay)  when  current 
mortgage  rates  fall  as  little  as  50  basis 
points  below  the  rate  on  his  or  her 
mortgage. 

Prepayment  rates  also  depend  on  the 
time  paths  of  interest  rates. 
Homeowners  who  fail  to  refinance  once 
mortgage  rates  become  advantageous  are 
relatively  unlikely  to  do  so  in  the  future 
(many  may  not  qualify  for  refinancing). 
Thus,  prepaymrait  rates  for  mortgages 


with  a  given  coupon  rate  rise  as  interest 
rates  fall  below  a  particular  threshold, 
but  they  eventually  will  slow,  even  if 
interest  rates  remain  at  the  new  lower 
levels  or  continue  to  decline.  This 
phenomenon  is  commonly  known  as 
"bum-out." 

The  expected  pattern  of  prepayments 
in  the  stress  period  might  be  quite 
different  from  the  pattern  experienced 
during  the  benchmark  period.  The 
drastic  yield  curve  shifts  that  will  be 
experienced  during  the  initial  year  of 
the  stress  period  will  almost  certainly 
not  be  found  during  the  benchmark 
period  that  OFHEO  must  identify.  The 
greater  niunber  of  mortgages  that 
prepay,  the  fewer  are  the  candidates  for 
subsequent  default.  Conversely,  the 
fewer  mortgages  that  prepay,  the  greater 
the  number  remaining  that  might 
default.  At  the  same  time,  the  default 
risk  of  mortgages  remaining  after  a 
refinancing  wave  may  be  higher  than 
previously.  Many  homeowners  who  did 
not  take  advantage  of  attractive 
refinancing  opportunities  may  have 
been  unable  to  do  so  because  of  higher 
risk  profiles.  Given  the  widely  divergent 
interest  rate  movements  that  the 
Enterprises  may  experience  during  the 
stress  period,  loss  adjustments  for 
differing  prepayment  behavior  could  be 
considerable. 

If  OFHEO  expresses  mortgage  default 
rates  as  conditional  rates,  defaults 
during  any  given  time  interval  of  the 
stress  period  will  depend  on  the 
proportion  of  mortgages  outstanding  at 
the  begiiming  of  that  time  interval.  Such 
an  approach  would,  in  effect,  make  a 
substantial  adjustment  for  prepayments. 
A  more  complicated  adjustment  would 
take  into  account  the  generally  higher 
quality  of  loans  eligible  for  refinancing. 
In  a  stress  scenario  involving  falling 
interest  rates,  for  example,  the  stress  test 
might  take  into  account  the  generally 
higher  quality  of  loans  that  qualify  for 
refinancing  and  the  potentially  lower 
quality  of  surviving  loans  (see  "Models 
of  Defauh  and  Prepayment"  below). 
Alternatively,  if  the  stress  test  involves 
no  interaction  of  the  total  amount  of 
defaults  and  prepayments.  OFHEO  still 
might  adjust  the  timing  of  defaults 
during  the  stress  period  to  be  consistent 
with  prepayments  expected  in  a 
particular  interest  rate  scenario. 
Mortgage  prepayments  are  discussed 
further  under  "Interest  Rate  Risk" 
below. 

Question  13:  Should  anticipated 
prepayments  affect  the  volume  or  timing 
of  defaults  in  the  stress  period? 

Mortgage  Age 

Holding  homeowner's  equity 
constant,  a  number  of  factors  make  the 


likelihood  of  borrower  default  vary  over 
the  life  of  a  loan.  On  one  hand,  changes 
in  a  borrower's  circumstances 
subsequent  to  the  loan's  origination, 
such  as  unemployment,  marriage, 
divorce,  childbearing,  mortality,  and 
residential  mobility,  affect  the 
likelihood  of  default  and  prepayment, 
and  the  cumulative  frequency  of  such 
events  increases  as  a  loan  ages.  On  the 
other  hand,  a  record  of  consistent 
payments  by  a  borrower  over  time 
increases  the  probability  of  continued 
loan  performance. 

Models  that  have  included  variables 
for  both  homeowner's  equity  and 
mortgage  age  have  found  the 
contribution  of  age  to  be  statistically 
significant.23  This  may  be  particularly 
important  if  an  origination  year 
approach  is  used  in  the  benchmarks 
Using  an  origination  year  approach, 
loans  in  the  stress  benchmark  would  all 
be  newly  originated  loans,  while  those 
at  the  beginning  of  the  stress  period 
would  be  a  mixture  of  old  and  new 
loans. 

Question  14:  Is  it  appropriate  for 
OFHEO  to  factor  mortgage  age  into  the 
stress  test,  and.  if  so,  what  is  the  best 
method  of  doing  so? 

C.  Models  of  Default  and  Prepayment 

There  are  a  number  of  approaches  to 
relating  the  factors  discussed  above, 
such  as  LTV,  mortgage  type,  mortgage 
age.  and  prepayments,  to  the 
performance  of  the  Enterprises  during 
the  stress  period.  A  comprehensive  way 
to  incorporate  all  of  these  factors  into 
the  stress  test  would  be  to  estimate  joint 
multivariate  models  of  default  and 
prepayment. 2*  A  joint  model  of  default 
and  prepayment  would  ensure  the 
consistency  of  these  key  variables  and 
reflect  an  appropriate  time  pattern  of 
defaults  as  well.  Researchers  have 
estimated  a  number  of  such  models.^* 


21  For  e.xample.  see  the  papers  cited  in  footnote 
11  above. 

"  Due  to  the  unique  difficulties  of  modeling 
multifamily  default  and  prepayment,  multifamily 
and  single-family  loans  would  probably  need  to  be 
modeled  separately.  The  modeling  of  loss  severity 
is  discussed  in  the  next  section. 

2' Multinomial  logit  models  for  default  have  been 
estimated  by  Campbell  and  Dietrich  (1983)  supra; 
P.  Zorn  and  M.  Lea.  "Mortgage  Borrower 
Repayment  Behavior:  A  Microeconomic  Analysis 
with  Canadian  Adjustable  Rate  Mortgage  Data. 
AREUEA  Journal.  17(1):18B-136.  1989:  and 
Cunningham  and  Capone  (1990)  supra.  More 
recently,  proportional  hazards  models  have  been 
used  to  analyze  default  and  prepameni.  See.  for 
example.  J.  Quigley,  "Interest  Rale  Variations. 
Mortgage  Prepayments  and  Household  Mobility, 
Review  of  Economics  and  Statistics,  119(4):636- 
643.  1987;  and  J.M.  Quigley  and  R.  Van  Order. 
"More  on  the  Efficiency  of  the  Market  for  Single 
Family  Homes:  Default."  Center  for  Real  Estate  and 
Urban  Economics.  University  of  California, 
Berkeley.  1992. 
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A  joint  approach  to  de^h  and 

prepayment  would  generate  default 
rates  reasonably  related  to  the  stress 
benchmark,  while  simultaneously 
generating  prepayment  rates  that  am 
consistent  with  the  interest  rate 
characteristics  of  the  ten-year  stress 
period.  To  estimate  a  muitivahate 
default/prepayment  model>  OFtffiO 
could  draw  on  all  relevant  historical 
data,  not  just  data  &om  the  stress 
benchmark.  The  model  might  include 
explanatory  variables  such  as  LTVs  at 
origination,  current  LTVs  (determined 
through  the  apphcation  of  an 
appropriate  house  price  index), 
differences  between  actual  mortgage 
coupons  and  current  market  rates, 
interest  rate  paths,^  mortgage  age, 
dummy  variables  for  time  perio«l  and 
location  cf  mortgaged  property,  and 
additional  characteristics  specific  to 
different  mortgage  pnxhicts.  The 
estimation  pR>c«iiu«  could  allow  for 
changing  coefficients  over  time  to  reflect 
structural  changes  in  prepayment  and 
default  behavior.  During  the  stress 
period,  explanatory  or  dummy 
variables,  reflecting  the  special 
circumstances  of  ti»  stress  benchmark, 
would  be  set  at  their  benchmark  levels. 

While  multivariate  models  allow  for 
the  most  realistic  estimates  of  defaults 
and  prepayments,  OFHEO  recogm2es 
the  difficulties  of  such  an. approach. 
Insufficient  data  may  complicate  model 
selection  and  the  estimation  of  some 
individual  parameters.  One  of  the  most 
simple  approaches  would  be  to  measure 
cumulative  defaults  in  the  stress 
benchmark  for  the  most  common  30- 
year,  fixed  rate,  80  percent  LTV 
mortgages  and  then  spread  those 
defaults  evenly  or  according  to  some 
predetermined  pattern  over  the  ten-year 
stress  period,  with  no  consideration  of 
prepayments.  Losses  on  other  mortgage 
types  and  LTVs  could  be  set  at  simple 
multiples  of  the  "standard"  loss  rate 
based  on  average  historical  experience. 
All  other  possible  variables  might  be 
ignored. 

Many  approaches  of  intermediate 
complexity  exist.  For  example,  OFHEO 
could  determine  the  stress  benchmark 
defwlt  rates  for  standard  30-year,  fixed- 
rate,  single  family  mortgages  for  several 
LTV  categories  emd  a  few  other  types  of 
mortgages.  Relative  defaults  on 
additional  mortgage  types  would  be 
determined  from  more  recent  data  using 
multivariate  models,  which  would  also 
provide  adjustment  factors  for  some 
mortgage  features  and  other  relevant 
variabiles.  Prepayments  could  be 
modeled  separately,  affiecting  projected 
defaults  by  changing  the  voliune  of 
surviving  loans  (See  "Mortgage 
Prepayments — Interest  Rate  Risk" 


below).  The  time  patterns  of  defaults 
could  also  be  modeled  separately  as  a 
function  of  mortgage  age. 

Question  15:  What  are  the  relative 
merits  of  using  a  joint  model  of  default 
and  prepayment  in  the  stress  test? 

Question  16:  What  is  an  appropriate 
statistical  method  for  estimating  a  joint 
model  of  default  and  prepayment? 

Question  17:  Should  defaults  be 
expressed  in  terms  of  conditional  failure 
rates  (hazards),  cunralative  default  rates, 
or  in  some  other  manner? 

Question  18:  What  explanatory 
variables  should  be  included  in  a 
statistical  model  for  defiault  and 
prepayment? 

Question  19:  What  is  an  appropriate 
level  of  statistical  aggregation  for  the 
estimation  of  a  joint  model  of  defeult 
and  prepayment? 

Question  20:  How  should  the  impact 
of  house  price  trends,  interest  rates,  and 
other  economic  factors  be  incorporated 
into  a  model  of  default  and  prepayment? 

D.  Models  of  Loss  Severity 

Due  to  the  varying  quality  of  data  on 
losses  on  defaulting  loans,  OFHEO  may 
be  unable  to  establish  actual  loss 
severities- for  the  stress  benchmark.  Even 
if  loss  severities  are  incorporated  in  the 
stress  benchmark,  OFHEO  may  make 
adjustments  to  reflect  changes  in  factors 
that  affect  loss  severities.  Consequently, 
OFHEO  will  conduct  a  separate  analysis 
of  loss  severity  based  on  ail  available 
data.  This  section  examines  some  of  the 
issues  involved  in  modeling  loss 
severity,  including  approaches  for 
linking  loss  severity  rates  to  the  stress 
benchmark. 

Loss  severity  refers  to  the  actuaf 
dollar-  lost  on  a  defaulted  loan  and 
allows  credit  risk  to  be  quantified  in 
dollar  terms.  Severity  is  the  extent  to 
which  the  costs  associated  with  default, 
foreclosure,  and  disposition  exceed  the 
revenues  associated  with  these 
processes.  The  major  costs  are  the  loss 
of  loan  principal,  transaction  costs  at 
both  foreclosure  and  disposition,  and 
carrying  costs  throughout  the  process. 
The  major  revenues  are  foreclosure  sale 
price  and  mortgage  insurance  payments. 

Loss  severity,  like  default,  depends  on 
numerous  factors.  Some  factors — 
original  LTV  ratio,  LTV  ratio  at  time  of 
default,  original  loan  size,  occupancy 
status,  type  of  structure,  and  presence  or 
absence  of  mortgage  insurance — are  the 
factors  that  also  iiifkience  the  likelihood 
of  default.  Other  factors — methods  of 
disposition,  state  foreclosure  laws,  and 
home  price  movements  after  default — 


influence  severity  without  affectdnf^  the 
likelihood  of  default.28 

OFHEO  is  considering  using  a 
multivariate  statistical  model  to 
estimate  the  separate  effects  of  these 
factors  on  severity.  OFHEO  may  develop 
a  separate  model  for  each  of  the  cost  and 
revenue  components  of  loss  severity 
since  each  component  is  affected  by 
different  factors.  In  the  event  that  data 
on  the  individual  revenue  and  cost 
components  of  loss  severity  are 
unavailable,  an  alternative  approach 
would  be  to  model  overall  loss  severity 
directly. 

Another  less  complex  option  is  to 
estimate  the  individual  components 
without  multivariate  statistical  analysis. 
OFHEO  could  set  fixed  parameters  for 
the  components  of  severity — foreclosure 
costs  might  be  x  percent  of  unpaid 
principal  balance  (UPB),  carrying  costs 
equal  to  y  percent  of  UPB  and  sales 
prices  being  z  percent  of  UPB — while 
allowing  severity  to  vary  based  on,  for 
example,  the  presence  or  absence  of 
private  mortgage  insurance  or  state 
foreclosure  laws.  The  simplest  possible 
option  would  be  to  assume  that  all 
defaulted  loans  face  the  same  level  of 
severity  as  a  percentage  of  UPB. 

There  are  a  number  of  ways  in  which 
rates  of  loss  severity  may  be  related  to 
the  stress  benchmark  rates  of  default 
and  the  corresponding  rates  of  default 
during  the  stress  period.  Given  the 
impact  of  state  foreclosure  laws  on  loss 
severity,  default  rates  and  loss  severrtv 
will  be  linked  through  the  geographic 
location  of  the  mortgages.  For  example, 
loss  severities  are  hkely  to  be  lower  in 
states  where  foreclosure  laws  are 
relatively  more  favorable  to  the  lender. 

The  assumptions  about  changes  in 
house  prices  in  the  stress  benchmark 
and  during  the  stress  period  will  affect 
the  determination  of  foreclosure  sales 
prices  and  loss  severity.  Defaults  are 
more  likely  to  have  occurred  when 
borrowers'  properties  have  appreciated 
much  less  than  the  average  for  their 
region.  This  implies  that  house  price 
indexes  used  to  model  loss  severity 
would  best  be  based  on  properties  that 
have  experienced  lower  than  average 
appreciation. 


"See.  for  example,  T,  Clauretie  and  TJM.  Henog, 
"How  State  L.aws  Affect  Foreclosure  Costs," 
Secondary  Mortgage  Markets.  6(Spnng):25-2fl, 
1989;  T.  Clauretie  and  T  N.  Herzog,  "ThB  Effect  of 
State  Foreclosure  Laws  on  Loan  Losses:  Evidenca 
from  the  Mortgage  Insurance  Industry,"  |oiimal  o£ 
Money,  Credit,  and  Banking,  22(2):2n-231  1990; 
E.  Bruskin  and  M.  Buono,  "A  New  Understanding' 
of  Loss  Severityr  Time  is  (of)  the  Essence,"  in 
Mortgage  Securities  Research,  Goldman-Sachs, 
September  1994:  and  V.  Lekkas.  \.  Quiglny.  and  R. 
Van  Order.  "Loan  Loss  Severity  and  Optimal 
Mortgage  Defeulr. "  AREUEA  Joumai,  21(*):363- 
371,  1993. 
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Question  21:  What  are  the  explanatory 
factors  OFHEO  should  consider  in 
modeling  loss  severity? 

Question  22:  Should  OFHEO  model 
the  individual  cost  and  revenue 
components  of  severity  or  should 
OFHEO  model  only  overall  severity? 

Question  23:  What  is  an  appropriate 
house  price  index  for  real  estate  owned 
(REO)  properties?  In  estimating 
foreclosure  sales  prices,  should  OFHEO 
use  a  house  price  index  based  on  all 
properties  or  a  house  price  index  based 
only  on  REO  properties? 

E.  House  Price  Indexes 

The  Act  requires  that  OFHEO  use 
house  price  indexes  to  determine 
changes  in  the  values  of  properties 
securing  mortgages  owned  or 
guaranteed  by  the  Enterprises  and  the 
corresponding  changes  in  LTVs. 
Changes  in  property  values  are — 

determined  on  an  annual  basis  by  region,  in 
accordance  with  the  Constant  Quality  Home 
Price  Index  published  by  the  Secretary  of 
Commerce  (or  any  index  of  similar  quality, 
authority,  and  public  availability  that  is 
regularly  used  by  the  Federal  Government)." 

Since  the  second  quarter  of  1994,  the 
Enterprises  have  published  the  quarterly 
Conforming  Mortgage  House  Price  Index 
(CMHPI)  for  the  nine  Census  divisions. 
This  represents  a  significant 
improvement  over  tiie  annual  four 
Census  region  Commerce  Constant 
Quality  Index  (CCQI).  The  CMHPI  is 
based  on  a  weighted  repeat  sales  (WRS) 
approach  in  which  multiple 
transactions,  i.e.,  mortgage  originations, 
for  individual  properties  are  matched  by 
street  address  to  obtain  changes  in  sales 
prices  or  appraisal  values.  Observed 
property  values  and  transactions  dates 
are  then  combined  in  a  multivariate 
statistical  model  to  estimate  an  index  of 
housing  values.2B 

OFHEO  believes  Uiat  a  WRS  index 
based  on  Enterprise  data  offers  a 
number  of  advantages  for  estimating  the 
changing  LTVs  of  the  Enterprises' 
mortgage  assets.  Perhaps  foremost 
among  these  is  the  direct 
correspondence  between  index  data  and 
the  housing  segment  serviced  by  the 
Enterprises.  This  factor,  along  with 
others,  should  make  the  index  more 
accurate  for  establishing  the  current 
market  values  of  properties  securing 
mortgages  held  or  guaranteed  by  the 
Enterprises.  In  addition,  a  WRS  index 
based  on  Enterprise  data  will  allow 
OFHEO  to  estimate  changes  in  housing 


"Section  1361(d)(1)  (12  U.S.C.  4611(d)(1)). 

"  Srp  W.  Stephens.  Y.  Li,  V.  Lekkas,  J.  Abraham. 
C.  Calhoun,  and  T.  Kimner,  "Agency  Repeat 
Transactions."  revised  August  1994',  forthcoming  in 
lournal  of  Housing  Research  (availaWe  from 
OFHEO).  ^ 


values  at  lower  levels  of  geographic  and 
temporal  aggregation,  and  with  greater 
statistical  precision,  than  the  CCQI 
allows.  In  order  to  meet  the 
requirements  of  the  Act  regarding  the 
use  of  an  alternative  house  price  index. 
OFHEO  will  produce  and  publish  a 
similar  house  price  index  or  indexes 
using  data  on  the  historical  mortgage 
transactions  of  the  Enterprises. 

Issues  that  have  a  bearing  on  the 
application  of  house  price  indexes  to 
the  risk-based  capital  test  include  the 
appropriate  level  of  geographic 
aggregation,  sample  selection  and 
appraisal  bias,  and  the  effect  of  index 
revisions  as  new  data  becomes 
available.29 

Geographical  Aggregation 

Aggregation  across  housing  markets 
with  imperfectly  correlated  house  price 
changes  will  result  in  biased  estimates 
of  the  average  levels  of  appreciation  in 
individual  markets.  This  bias  can  be 
characterized  in  terms  of  the  smoothing 
of  market-wide  indexes,  with  a 
corresponding  increase  in  the  apparent 
volatihty  of  individual  house  prices 
around  the  market  index.  Excessive 
disaggregation,  however,  may  reduce 
the  fi^uency  at  which  indexes  can  be 
meaningfully  computed  and  subject 
them  to  large  revisions; 

Question  24:  What  principles  should 
OFHEO  use  in  selecting  the  optimal 
level  of  geographic  aggregation  for  the 
stress  test?        '  "^ 

Bias 

As  discussed  below,  potential  sources 
of  statistical  bias  include  sample 
selection  bias  and  appraisal  bias. 


^^  Methodological  issues  related  to  the  estimation 
of  repeat  transaction  house  price  indexes  are 
discussed  in  the  following  papers:  M.J.  Bailey,  R.F. 
Muth.  and  H.O.  Nourse.  'A  Regression  Method  of 
Real  Estate  Price  Index  Construction."  Journal  of 
the  American  Statistical  Association,  58:933-942. 
December  1963:  K.E.  Case  and  R.J.  Shiller.  "Prices 
of  Single-Family  Homes  since  1970:  New  Indexes 
for  Four  Cities."  New  England  Economic  Review. 
45-56.  September/October  1987;  K.E.  Case  and  R.J 
Shiller.  "The  Efficiency  of  the  Market  for  Single 
Family  Homes."  American  Economic  Review, 
79:125-137. 1989;  J.M.  Abraham.  J.M.  and  VV.S. 
Schauman,  "New  Evidence  on  Home  Prices  from 
Freddie  Mac  Repe.at  Sales."  Journal  of  the  American 
Real  Estate  and  Urban  Economics  Association 
19:333-352. 1991;  C.A.  Calhoun.  "Estimating 
Changes  in  Housing  Values  from  Repeat 
Transactions."  Federal  National  Association 
International  meetings  (available  from  OFHEO);  and 
C.A.  Calhoun.  P.  Chinloy,  and  I.F.  Megbolugbe, 
"Temporal  Aggregation  and  House  Price  Index 
Construction."  Federal  National  Mortgage 
Association,  forthcoming  in  Journal  of  Housing 
Research  (available  from  OFHEO):  and  B.  Case,  HO. 
Poliakowski.  and  S.M.  Wachter.  "On  Choosing 
Among  House  Price  Index  Methodologies."  Journal 
of  the  American  Real  Estate  and  Urban  Economics 
Association.  19(3):286-307.  1991. 


Sample  Selection  Bias 

Even  within  the  total  database  of 
Enterprise  mortgages,  non-random 
sampling  of  individual  properties  with 
repeat  transactions  could  result  in  an 
index  that  is  biased  for  the  larger 
population  of  Enterprise  properties.  For 
example,  the  conforming  loan  limit  and 
year-to-year  changes  in  the  limit  could 
result  in  sample  selection  bias  in  the 
estimated  parameters  of  a  repeat 
tiansactions  index.  A  closely  related 
form  of  sample  selection  bias  can  occur 
when  the  waiting  time  between  repeat 
transactions  is  correlated  with  the 
change  in  house  prices.  For  example,  if 
more  rapidly  appreciating  properties 
turn  over  within  shorter  time  intervals, 
they  will  appear  in  the  repeat  sample 
more  quickly.  In  this  case,  appreciation 
rates  for  repeat  transactions  near  the  end 
of  the  sample  period  wrill  not  be 
representative.  Thus,  sample  selection 
bias  would  be  greater  near  the  end  of  the 
index. 

Appraisal  Bias 

Approximately  85  percent  of  the 
repeat  transactions  used  by  the 
Enterprises  to  estimate  WRS  house  price 
indexes  involve  a  refinance 
tiansaction.3o  Appraisals  provide  useful 
information  on  house  values  in  the 
absence  of  sales  transactions.  However, 
the  use  of  appraisals  in  real  estate 
valuation  is  thought  to  impart  bias  by 
smoothing  the  fluctuations  in  housing 
values.  Appraisals  are  derived  through 
comparisons  with  properties  that  have 
either  been  sold  or  listed  for  sale  within 
the  past  several  months  and  may  fail  to 
indicate  more  recent  changes  in  housing 
values. 

Question  25:  Should  house  price 
indexes  estimated  using  Enterprise  data 
include  adjustments  for  identifiable 
sources  of  statistical  bias? 

Question  26:  What  additional  sources 
of  statistical  bias  exist  and  what  are 
possible  corrective  actions  that  may  be 
taken  to  address  them? 

Question  27:  What  methods  of 
accounting  and  correcting  for  sample 
selection  bias  should  be  used? 

Question  28:  Should  a  statistical 
adjustment  to  the  WRS  house  price 
index  be  made  to  address  the  impact  of 
appraisal  bias? 

Revision  Volatility 

As  data  on  new  transactions  are 
obtained  each  quarter,  new  repeat 
transactions  can  be  combined  with 
transactions  that  occurred  in  the  past. 
Thus,  the  quarterly  index  estimation 
process  involves  the  revision  of  the 
entire  index  in  light  of  new  information. 


'Si'p  Stephens,  el  al..  supra. 
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Depending  on  the  level  of  geographic 
aggregation,  this  can  result  in 
substantial  changes  in  kistorical  values 
of  the  index  and  the  implied  changes  in 
the  LTVs  of  Enterprise  mortgages. 

Question  29:  Should  changes  in  WRS 
indexes  resulting  from  reivision 
volatility  be  reflected  in  indexes  used  in 
a  stress  test?  Ff  so,  what  should  be  the 
frequency  of  such  revisions? 

F.  Third  Party  Credit  Issues 

The  Enterprises  have  credit  exposure 
to  institutions  that  provide  mortgage 
credit  enhancements  or  that  serve  as 
counterparties  to  derivative 
transactions.  This  exposure  arises 
because  the  adverse  economic 
environment  of  the  ten-year  stress 
period  may  cause  some  fraction  of  these 
institutions  to  fail  and  be  unable  to  meet 
their  financial  obligations  to  the 
Enterprises. 

Credit  Enhancements 

The  Enterprises  reduce  their  exposure 
to  mortgage  credit  losses  through  a 
variety  of  credit  enhancements  that 
transfer  some  or  all  of  the  risk  to  other 
parties.  These  credit  enhancements 
include  lender  recourse,  mortgage 
insurance,  and  pool  insurance. 

The  use  of  mortgage  insiu'ance 
illustrates  how  credit  enhancements 
work  to  mitigate  credit  losses  and 
highlights  some  of  the  issues  OFHEO 
must  address.  Generally,  the  Enterprises 
may  not  purchase  a  conventional 
mortgage  whose  LTV  ratio  exceeds  80 
percent  luiless  the  seller  retains  a 
participation  interest  or  enters  into  a 
repurchase  agreement,  or  unless  the 
mortgage  is  insured  by  a  qualified 
insurer.  3 » If  insured  mortgages 
experience  actual  losses,  the  insurance 
fully  or  partially  compensates  the 
Enterprises  for  those  losses. 

Applying  an  approach  used  by  credit 
rating  agencies  for  private  mortgage 
insurers,  some  insurers  may  be  assumed 
to  go  out  of  business  during  the  stress 
period. 32  To  reflect  this  possibility. 
OFHEO 's  stress  test  might  assiune  the 
failure  of  some  fraction  of  the  private 
mortgage  insurers  who  would  then  be 
unable  to  entirely  fulfill  their 
contractual  obhgations  to  the 
Enterprises. 

Question  30:  How  should  OFHEO 
calculate  loss  mitigation  due  to  credit 
enhancements? 


^'Federal  National  N4ortgage  Association  Charter 
Act.  section  302(b)(2)  and  f5)(e)  (12  U.S.C. 
1717(b)(2)  and  (5)(C)).  and  Fedorat  Home  Loan 
Mortgage  Corporation  Act.  section  305(aM2)  and 
(4)(C)  (12  U.S.C.  1454(a)(2)  and  (4)(C)). 

'2"S&P's  Structured  Finance  Criteria."  Standard 
*  Poor's  (1988). 


Question  31 :  What  should  OFHEO 
assume  about  the  scope  of  coverage 
provided  by  credit  enhancements? 

Question  32:  What  assumptions 
should  OFHEO  make  regarding  the 
failure  of  credit  enhancements  over  the 
stress  period? 

Derivatives  Couriterparties 

The  Enterprises  use  non-mortgage 
derivatives — interest  rate  and  foreign 
exchange  rate  contracts — to  hedge 
interest  r^e  and  foreign  exchange  rate 
risk.  Should  a  counterpcuty  default  on 
its  obligation  undo- a  derivative 
contract,  an  Enterprise  may  have  to  pay 
a  new  counterparty  to  take  on  the 
remaining  obligation. 

Derivatives  counterparties  present 
some  of  the  same  issues  as  credit 
enhancements.  Generally,  during  an 
economic  downturn,  as  one 
counterparty's  credit  deteriorates,  the 
other  party  to  the  transaction  may 
increase  collateral  requirements  until 
eventually  the  value  of  pledged 
collateral  more  than  covers  risk 
exposure.  Therefore,  with  prudent 
counterparty  risk  management,  losses 
are  most  likely  to  occur  due  to 
unexpected  counterparty  bankruptcies. 
Such  losses  may  be  more  directly 
related  to  potential  financial  market 
disturbances  than  to  general  economic 
conditions. 

Question  33:  How,  if  at  all,  should 
OFHEO  incorporate  the  effect  of 
counterparty  defaults  in  the  risk-based 
capital  test? 

G.  Non-Mortgage  Investments 

The  Enterprises  maintain  non- 
mortgage  investment  portfofios  that 
include  Treasury  securities,  federal 
funds,  time  deposits,  obligations  of 
states  and  municipalities,  auction  rate 
preferred  stock,  medium-term  notes, 
asset-backed  securities,  repurchase 
agreements,  and  other  instruments.  At 
the  eniA.  of  the  third  quarter  in  1994, 
these  investments  totaled  $11.5  billion 
at  Freddie  Mac  and  $35.1  bilHon  at 
Fannie  Mae.  On  average  in  recent 
quarters,  these  investment  portfolios 
have  ranged  from  two  to  five  percent  of 
assets  plus  MBS. 

Many  of  these  investments  or  their 
issuers  are  rated  by  the  credit  rating 
agencies.  Even  though  these  are  very 
short-term  and  liquid  mvestments,  some 
of  the  issuers  or  the  investments  may  be 
assumed  to  default  during  the  stress 
period.  To  reflect  this  possibility, 
OFHEO's  stress  test  might  assume  the 
failure  of  some  fraction  of  the 
investments  or  issuers,  based  on  their 
credit  rating. 

(^estion  34:  How  should  OFHEQ 
simulate  the  defeuh  behavior  of 


investments  or  issuers  of  shcnl-tem, 
hquid  investments? 

Question  35:  What  assumptions 
should  OFHEO  make  aboctt  the 
performance  of  rated  investments  or 
issuers  over  the  stress  period? 

Question  36:  What  assumptions 
should  OFHEO  make  about  gains  and 
losses  on  the  sale  of  collateral  for 
repurchase  agreements? 

//.  Interest  Rate  Hisk 

Interest  rate  risk,  associated  primarily 
with  the  maintenance  of  a  retained 
portfolio,  caused  the  most  serious  losses 
ever  experienced  by  the  Enterprises.  For 
a  time  during  the  early  1980's,  Fannie 
Mae,  which  was  then  almost  exclusively 
a  portfolio  institution,  was  insolvent  on 
a  mark-to-market  basis.^'  (Freddie  Mac 
focused  much  more  completely  on 
mortgage  pass-through  securities  during 
that  time  period.)  As  did  much  of  the 
thrift  industry  at  the  time,  Fannie  Mae 
funded  long-terra,  low-3rield.  fixed-rate, 
single  family  mortgages  with  short-term 
liabilities;  rising  interest  rates  drove  up 
funding  costs,  causing  Fannie  Mae  to 
incur  significant  losses. 

Since  then,  Fannie  Mae  and  Freddie 
Mac  (the  latter  has  built  a  substantial 
retained  portfolio  over  the  past  decade), 
have  developed  funding  strategies  that 
reduce  their  exposure  to  interest  rate 
risk.  To  protect  against  rising  rates, 
liabilities  have  been  lengthened  to 
match  more  closely  the  maturity  of 
mortgage  assets.  When  falling  interest 
rates  result  in  accelerated  mortgage 
prepayments,  callable  debt  structures 
now  allow  the  Enterprises  to  retire  some 
debt  early  or  issue  new  debt  to  maintain 
more  closely  their  desired  net  interest 
margin.  Adjusting  hedging  strategies  for 
adjustable-rate  mortgage  investments 
presents  a  more  difficidt  problem. 

Tlie  Enterprises  have  recently  been 
building  mortgage  derivative  portfolios 
that  have  an  interest  rate  risk  profile 
more  complex  than  those  of  whole 
mortgages. 

Interest  rate  risk  also  affects  income 
from  the  Enterprises'  securitization 
businesses.  Float  income — the  return  on 
invested  mortgage  principal  and  interest 
payments  prior  to  the  corresponding 
payment  to  investors — varies  with  the 
level  of  interest  rates  at  which  the 
Enterprises  reinvest  such  funds.  Interest 
rates  affect  prepayment  rates,  and 
changing  prepayments  affect  float 
income  at  each  Enterprise. 

A  number  of  issues  related  to  the 
interest  rate  risk  of  the  Enterprises  are 
discussed  below. 


■'^The  marliet  value  of  Fannie  N4a«'s  liabilities 
(primarily  market-rate,  short-term. securities) 
exceeded  the  market  value  of  its  asaeis  (primacily 
below  market-rale  residential  mortgages). 


I 
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A.  Yield  Curve  Construction 

The  Act  provides  specific  instructions 
concerning  the  ten-year  CMT  yield  over 
the  ten  years  of  the  stress  test,  but  other 
points  on  the  Treasury  yield  curve  are 
important  as  well.  The  treasury  yield 
curve  determines,  directly  or  indirectly, 
the  yields  on  adjustable-rate  mortgages, 
the  returns  on  non-mortgage 
investments  and  the  costs  of  borrowing. 
The  Act  calls  for  Treasury  yields  of 
different  maturities  to  be  determined  in 
a  way  that  is  "reasonably  related  to 
historical  experience  and  are  judged 
reasonable  by  the  Director."  ^* 

Question  37:  How  should  OFHEO 
determine  the  remainder  of  the  Treasury 
curve  and  apply  the  curve  through  the 
ten-year  stress  period? 

Question  38:  How  should  the  other 
points  on  the  yield  curve  change  during 
the  first  year  when  the  ten-year  CMT 
yield  is  rising  or  falling? 

Question  39:  How,  if  at  all,  should 
those  yields  vary  after  the  one-year 
period  when  the  tpn-year  CMT  yield  has 
reached  its  maximum  or  minimum 
level? 

B.  Mortgage  Prepayments— Interest  Rate 
Risk 

The  financing  of  a  mortgage  portfolio 
presents  one  of  the  greatest  challenges 
of  asset/liability  management.  A 
portfolio  manager  can  eliminate  interest 
rate  risk  only  if  he  or  she  issues 
liabilities  with  maturities,  rate 
adjustments,  and  embedded  options 
matching  those  of  the  mortgage  assets. 
In  a  declining  rate  environment,  should 
mortgages  pay  down  more  quickly  than 
liabilities,  new  low-yield  mortgages 
added  to  the  portfolio  will  likely  reduce 
the  net  interest  margin;  in  a  rising  rate 
environment,  if  liabilities  run  off  more 
quickly  than  the  mortgage  assets,  the  net 
interest  mai^in  will  likely  fall  due  to 
higher  funding  costs. 

Since  the  Enterprises  absorb  the  credit 
risk  of  MBS,  MBS  dealers  and  investors 
principally  concern  themselves  with 
interest  rate  risk,  the  tremendous 
volume  of  MBS  outstanding,  and  the 
great  sensitivity  of  MBS  value  to  interest 
rate  movements  and  resulting 
prepayment  rates,  have  resulted  in  a 
significant  research  emphasis  on 
prepayments  by  Wall  Street  analysts. 
Although  most  Wall  Street  MBS  pricing 
models  focus  on  prepayments,  these 
models  are  estimated  based  on  mortgage 
termination  data  that  do  not  distinguish 
prepayments  from  defaults.  For  the 
purpose  of  modeling  interest  rate  risk, 
the  distinction  is  irrelevant. 

The  section  above  titled  "Models  of 
Default  and  Prepayment"  suggests  an 


"Section  i;)hl(a)(2)(I  I  (12  U.S.C.  4611(a)(2)(D)). 


approach  to  the  stress  test  that  combines 
the  simulation  of  defaults  and 
prepayments  in  a  joint  multivariate 
model,  making  a  termination  model 
unnecessary.  Use  of  a  mortgage 
termination  model  for  interest  rate  risk 
analysis  runs  the  risk  of  generating 
implausible  patterns  of  prepayments 
because,  depending  on  the  approach  to 
default  projections,  defaults  in  some 
years  of  the  stress  period  might 
approach  or  exceed  total  projected 
mortgage  terminations. 

Question  40:  What  are  the  relative 
merits  of  the  alternative  approaches. 
e.g..  a  joint  multivariate  default/ 
prepayment  model  versus  a  mortgage 
termination  model,  to  modeling 
mortgage  prepayments  in  the  stress  test? 

C.  Liabilities 

The  Enterprises'  liabilities  may  take 
the  form  of  bonds  and  notes  with  simple 
structures;  so-called  "structured  notes," 
possibly  combined  with  interest  rate 
swap,  cap  or  floor  contracts;  and  foreign 
currency  denominated  debt  coupled 
with  foreign  exchange  swap  contracts. 
Many  bonds  and  contracts  incorporate 
call  or  cancellation  options, 
respectively.  Enterprise  funding  costs 
are  affected  by  management  decisions  to 
retire  debt  or  cancel  derivative  contracts 
prior  to  stated  maturities,  as  well  as 
decisions  about  the  characteristics  of 
debt  issued  and  derivatives  activities 
initiated  during  the  stress  period. 

Even  though  the  initial  stress  test 
involves  a  "winddown"  of  the 
Enterprises'  businesses,  decisions  with 
respect  to  bond  calls  and  derivatives 
contract  cancellations  must  be 
simulated.  The  financing  of  mortgages 
purchased  to  fulfill  contractual 
commitments  may  require  the  issuance 
of  new  liabilities  and  possibly  the 
initiation  of  new  derivatives  contracts. 
The  run-off  of  liabilities  at  a  faster  rate 
than  assets  may  also  require  new 
issuances. 

Question  41:  What  should  be  the 
decision  rules  that  OFHEO  applies  in 
the  stress  test  related  to  the  exercise  of 
bond  calls  and  derivatives  contract 
cancellations? 

Question  42:  What  should  be  the 
characteristics  of  simulated  liabilities 
issued  by  the  Enterprises  during  the 
stress  period,  e.g.,  maturities,  option 
structure,  and  coupon  structure? 

Question  43:  What  are  the 
implications  for  simulated  liabilities  of 
the  pattern  of  interest  rate  movements 
modeled  during  the  initial  year  of  the 
stress  period? 


D.  Yield  Curve  Volatility  and  Option 
Pricing 

The  Act  states  that  the  ten-year  CMT 
yield  will  be  held  at  a  constant  level  for 
the  last  nine  years  of  the  stress  period." 
but  remains  silent  on  the  volatility  of 
the  remainder  of  the  Treasury  yield 
curve.  Theoretically,  the  historical 
volatility  of  the  yield  curve  has  some 
bearing  on  expectations  of  future 
volatility.  Expectations  of  future 
volatility,  in  turn,  are  a  determinant  of 
the  current  value  of  a  call  option  on 
debt. 

Question  44:  How  does  OFHEO 
implement  the  link  between  the 
volatility  of  the  yield  curve  experienced 
during  the  stress  test  and  the  market's 
expectations  of  future  volatility? 

Question  45:  What  assumptions 
should  OFHEO  make  about  the  speed 
with  which  the  Enterprises  adjust  to 
changes  in  volatility  during  the  stress 
period? 

Question  46:  If  the  actual  volatility  of 
yields  experienced  during  the  stress  test 
reaches  extraordinarily  low  levels,  what 
assumptions  should  OFHEO  make  to 
ensure  reasonable  pricing  and  use  of 
call  options  on  new  debt? 

E.  Enterprises'  Costs  of  Borrowing 

As  any  organization  depletes  its 
capital  reserves,  the  organization's  cost 
of  borrowing  increases  due  to  its  higher 
perceived  risk.  Spreads  over  Treasury' 
securities  might  also  be  a.ffected  by 
other  aspects  of  the  stress  period, 
including  the  sharp  interest  rate  changes 
early  in  the  period  and  the  prolonged 
general  economic  weakness. 

Question  47;  What  techniques  should 
OFHEO  use  to  project  the  Enterprises' 
borrowing  costs?  How  should  the  stress 
test  link  capital  levels  and  quality 
spreads  (borrowing  rates  relative'to 
Treasuries)? 

Question  48:  Should  yields  relative  to 
Treasuries  widen  during  the  stress 
period  in  response  to  general  interest 
rate  changes  or  credit  problems?  If  so, 
by  how  much  should  they  widen? 

F.  Hi  dging  Activities 

Hedging  activities  associated  with 
structured  notes,  which  convert  specific 
securities  into  a  preferred  debt 
structure,  are  addressed  above  under 
"Liabilities."  The  Enterprises  engage  in 
other  hedging  activities  to  manage 
interest  rate  risk  more  generally.  The 
Act  provides  that: 

Losses  or  gains  on  otlier  activities, 
including  interest  rate  and  foreign  exchange 
hedging  activities,  shall  be  determined  by  the 
Director,  on  the  basis  of  available 


'^ Section  1361(ci)l2)  (Bland  (C)  (12  U.S.C 
4611(aH2J(B)and(C)! 
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information,  to  be  consistent  with  the  stress 
period.^ 

Question  49:  How  should  OFHEO 
simulate  gains  and  losses  (other  than 
those  associated  with  counterparty 
failures)  on  derivative  activities  in  the 
stress  test? 

G.  Livestment  of  Excess  Cash 

Under  certain  circumstances, 
simulation  of  the  stress  scenarios  may 
require  decision  rules  concerning  the 
investment  of  excess  cash.  For  example, 
in  the  stress  test  scenario  where  the  ten 
year  CMT  yield  falls,  mortgage 
prepayments  will  increase.  The 
proceeds  from  prepayments  of 
mortgages  in  the  retained  portfolio  may 
exceed  the  cost  of  retiring  associated 
debt.  Likewise,  in  the  rising  rate  stress 
test  scenario,  mortgages  will  prepay 
more  slowly  than  in  other  scenarios. 
Slower  prepayments  may  lead  to  the 
receipt  of  more  guarantee  fee  income 
than  initially  anticipated  on  the 
Enterprises  sold  portfolio  because  the 
mortgages  remain  outstanding  longer 
than  originally  anticipated.    . 

Since  the  Act  does  not  permit  the 
simulation  of  new  business  in  the  initial 
stress  test  model,  any  excess  cash 
generated  during  the  stress  test  period 
must  be  assumed  to  either  be  retained 
as  cash  or  reinvested  in  an  interest- 
bearing  asset. 

Question  50:  What  decision  rules 
should  govern  the  investment  of  excess 
cash  during  the  stress  period? 

Question  51;  What  rate  of  interest 
should  excess  cash  be  assumed  to  earn? 

Question  52:  Should  excess  cash  be 
assumed  to  earn  a  single  rate  or  a 
weighted  average  rate,  representing  a 
range  of  possible  investment  choices? 

H.  Other  Indexes  and  Yields 

Values  must  be  created  for  other 
indexes  and  yields,  e.g.,  the  Federal 
Home  Loan  Bank  Eleventh  District  Cost 
of  Fimds  Index  and  the  London 
Interbank  Offer  Rate,  over  the  stress 
period  in  order  to  reasonably  project 
liability  costs,  as  well  as  amortization, 
prepayment,  and  default  rates  on 
affected  adjustable  rate  mortgages.  One 
reasonable  approach  might  be  for 
OFHEO  to  create  equations  that  project 
these  indexes  based  on  their 
relationship  to  points  on  the  Treasury 
yield  curve  and  assumed  market 
conditions  consistent  with  the 
circumstances  of  the  stress  test. 

Question  53:  What  techniques  should 
be  used  to  simulate  the  behavior  of 
these  indexes  and  yields' 
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///.  New  Business  and  Other 
Considerations 

OFHEO 's  risk-based  capital  test  must 
incorporate  a  number  of  decision  rules 
to  reflect  management  actions  that 
would  significantly  affect  the  financial 
performance  of  the  Enterprises  during 
the  stress  period.  Initially,  the  Act 
requires  that  OFHEO's  stress  test 
incorporate  no  new  business  for  the 
Enterprises  during  the  stress  period 
other  than  the  fulfillment  of  contractual 
commitments  to  purchase  mortgages  or 
issue  securities.-^''  The  Act  specifically 
states  that: 

The  characteristics  of  resulting  mortgage 
purchases  [and)  securities  issued  *   •  •  will 
be  consistent  with  the  contractual  terms  of 
such  commitments,  recent  experience,  and 
the  economic  characteristics  of  the  stress 
period.'* 

The  Act  also  requires  that 
characteristics  of  the  stress  period  other 
than  those  discussed  above  in  the 
"Credit  Risk"  and  "Interest  Rate  Risk" 
sections  (such  as,  for  example,  dividend 
policies  and  operating  expenses)  be 
determined  by  the  Director,  on  the  basis 
of  available  information,  to  be  most 
consistent  with  the  stress  period.^' 

A.  Commitments 

At  this  time,  the  only  "new  business" 
OFHEO  can  assume  during  the  stress 
period  is  the  fulfillment  of  contractual 
commitments  to  purchase  mortgages  or 
issue  new  securities.  As  a  regular 
business  practice,  the  Enterprises  enter 
into  commitments  to  purchase 
mortgages  for  periods  that  may  extend 
from  a  few  weeks  up  to  a  year.  The 
commitments  specify  underwriting  and 
pricing  criteria  for  the  mortgages  to  be 
delivered.  If  the  Enterprise  intends  to 
securitize  the  mortgages  listed  in  the 
com.mitment,  then  the  Enterprise  will 
hedge  the  commitment  at  the  time  it  is 
executed  by  selling  the  mortgages 
forward. 

Often  the  seller/servicer  that  has 
agreed  to  sell  to  an  Enterprise  under  a 
commitment  has  not  yet  originated  the 
mortgages  at  the  time  the  commitment 
is  executed.  When  the  seller/servicer 
actually  delivers  mortgages,  their 
characteristics  may  differ  from  those 
specified  in  the  original  commitment. 

Question  54:  How  should  OFHEO 
define  the  term  "commitments"? 

Question  55:  On  what  basis,  if  any, 
should  OFHEO  simulate  the  fulfillment 
of  outstanding  commitments? 

Question  56:  What  mix  of  product 
types  and  underuTif  ing  qualities  should 
'.  o  assumed? 


•■^Sfiction  1361(6)14)  (12  II.S.C.  4011UK4)). 


".section  1361(a)(3)  (12  U.S.C.  4611(a)(3)). 
'^Section  1361(b)(2)  (12  U.S.C.  4611(b)(2)). 


Question  57:  What  delivery  timing 
should  be  assumed? 

Question  58:  What  assumptions 
should  be  made  with  regard  to 
securitization  versus  retention  in 
portfolio? 

B.  Dividend  Policies 

During  the  stress  period,  net  income 
will  fall,  reducing  cash  available  for 
distribution  to  shareholders.  In  such 
circumstances.  Enterprise  management 
might  be  expected  to  suspend  dividends 
or  reduce  the  dividend  rate.  However, 
Enterprise  management  may  be 
reluctant  to  take  such  actions,  because 
dividend  reductions  send  a  negative 
signal  to  investors  and  would  be 
expected  to  depress  the  market  price  of 
Enterprise  shares. 

Question  59:  Should  OFHEO  assume 
continuation  of  the  present  dividend 
policies  of  each  Enterprise  for  the  entire 
stress  period? 

Question  60:  If  OFHEO  simulates  a 
reduction  in  the  dividend  payout  rate,  at 
what  point  in  the  scenario  should  it  take 
place? 

Question  61:  By  how  much  should 
dividends  be  reduced  if  they  are 
reduced? 

C.  Operating  Expenses 

The  Act  is  silent  on  how  operating 
expenses  should  be  treated  in  the  stress 
test,  but  OFHEO  interprets  the  Act  to 
require  that  OFHEO  model  operating 
expenses  in  a  manner  most  consistent 
with  the  stress  period.  Operating 
expenses  lower  the  Enterprises'  earnings 
or  increase  their  losses,  and  thereby 
reduce  their  capital.  The  major  portion 
of  operating  expenses  at  each  of  the 
Enterprises  consists  of  costs  related  to 
personnel,  occupancy,  and  equipment. 
Each  Enterprise  is  divided  by  business 
function,  such  as  purchase  of  mortgages, 
credit  analysis,  and  investment 
management.  Each  Enterprise  has 
regional  offices.  The  cessation  of 
additional  business  at  the 
commencement  of  the  stress  period 
(beyond  the  fulfillment  of  contractual 
obligations)  creates  conditions  that 
would  quickly  eliminate  some 
operations  and  gradually  reduce  others. 

Question  63:  How  should  OFHEO 
appropriately  model  operating  expenses 
in  the  stress  test? 

Question  64;  To  what  extent,  if  any. 
should  operating  expenses  be 
disaggregated  and  treated  in  distinct 
categories? 

Question  65:  How,  if  at  all,  should  the 
stress  test  distinguish  between  the 
Enterprises  in  their  management  of 
operating  expenses  during  the  stress 
period? 


Conclusion 

OFHEO  has  identified  and 
highlighted  many  of  the  significant 
issues  that  must  be  addressed  in 
connection  vdth  development  of  the 
stress  test  and  the  associated  risk-based 
capital  regulation.  OFHEO  seeks 
comment  on  these  and  any  additional 
issues  that  may  be  identified. 

The  development  of  the  stress  test  and 
the  risk-based  capital  regulation  is  one 
of  the  critical  statutory  responsibilities 
of  OFHEO.  In  carrying  out  this 
responsibility,  OFHEO  is  committed  to 
a  regulatory  process  that  will  provide 
the  broadest  possible  range  of  opinions 
from  the  widest  array  of  information 
sources  for  consideration  during  the 
regulatory  process.  The  development  of 
the  stress  test  and  the  implementation  of 
the  risk-based  capital  regulation  will 
provide  regulatory  and  analytical 
standards  and  tools  that  will  safeguard 
the  financial  safety  and  soundness  of 
the  Enterprises  and  in  turn  will  ensure 
that  the  Enterprises  continue  to 
accomplish  their  public  missions.  Given 
the  significance  of  this  undertaking, 
OFHEO  encourages  all  interested  parties 
to  analyze  the  issues  raised  in  this 
ANPR  and  submit  comments  on  the 
specific  questions.  OFHEO  will 
thoroughly  analyze  and  carefully 
consider  all  comments  during  the 
course  of  the  development  of  the  stress 
test  and  risk-based  capital  regulation. 

Dated:  February  2. 1995. 
Aida  Alvarez, 

Director.  Office  of  federal  Hou-:ing. 
Enterprise,  0\-ersight. 
IFR  Doc.  95-3076  Filed  2-7-95:  8:45  am) 
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Federal  Aviation  Administration 
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[Docket  No.  ANM-106;  Notice  No.  SC-95- 
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Special  Conditions:  Raytheon 
Corporate  Jets,  Inc.,  Model  Hawker  800 
Airplanes,  High-lntensitv  Radiated 
Fields  j 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 


these  airplanes  will  utilize  new  and 
revised  electronic  systems  that  perform 
functions  critical  to  the  safety  of  the 
airplane.  The  applicable  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  systems  ft'om  the  effects  of  high- 
intensity  radiated  fields.  These 
proposed  special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessarv-  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
DATES:  Comments  must  be  received  on 
or  before  March  27,  1995. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  Transport 
Airplane  Directorate  (ANM-100).  Attn: 
Docket  No.  NM-106.  1601  Lind  Avenue 
SW.,  Renton.  Washington.  98055-4056; 
or  delivered  in  duplicate  to  the 
Transport  Airplane  Directorate  at  the 
above  address.  Comments  must  be 
marked:  Docket  No.  NM-106. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7:3'o  a.m.  and  4:00 
p.m. 

F0«  FURTHER  INFORMATION  CONTACT: 
WiUiara  Schroeder,  FAA. 
Standardization  Branch,  ANM-113, 
Transport  Airplane  Directorate.  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  Washington.  98055-4056. 

StiPPLEMENTARY  INFORMATION: 
Comments  Invited 


SUMMARY:  This  notice  proposes  special 
conditions  for  the  Raytheon  Corporate 
Jets,  Inc.,  Model  Hawker  800  airplanes 
equipped  with  modifications  that  install 
Garrett  TFE731-5BR-1H  engines  and  a 
mach  L-im  systcmj  The  configuration  of 


Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditfons  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  bv  the 
Administrator  before  further  rulemaking 
action  is  taken  on  these  proposals.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  in  the  Rules  Docket  for 
examination  by  interested  persons,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  this  rulemaking 
will  be  filed  in  the  docket.  Persons 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  submitted  in 
response  to  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 


"Comments  to  Docket  No.  NM-106." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  February  7.  1994,  Raytheon 
Corporate  Jets,  Inc.,  3  Bishop  Square  St 
.  Albans  Road  West,  Hatfield, 
Hertfordshire  ALIO  9NE,  England, 
applied  for  a  revision  to  type  certificate 
number  A3EU  to  add  nevv  engines  and 
a  mach  trim  system  to  the  model 
Hawker  800  series  airplanes  currentlv 
included  on  that  TC.  This  revised  m.odel 
Hawker  800  is  a  crusifix  tail,  low  wing. 
15  passenger  business  jet  powered  by 
two  Garrett  TFE  731-5BR-1H  turbofan 
engines  mounted  on  pylons  extending 
ft-om  the  aft  fuselage,  the  engines  will 
be  capable  of  delivering  4,634  lbs.  of 
max  continuous  thrust  each  and  4750 
pounds  of  thrust  on  the  operating 
engine  for  up  to  5  minutes  at  automatic 
power  reserve  (APR)  power. 

Type  Certification  Basis 

Under  the  provisions  of  §21.29  of  the 
FAR,  Raytheon  must  show,  except  as 
provided  in  §  25.2.  that  the  revised 
Model  Hawker  800  complies  with  the 
certification  basis  of  record  shown  on 
TC  Data  Sheet  A3EU  for  model  Hawker 
800  airplanes  plus,  for  the  engine  and 
mach  trim  system  i.istallations. 
§25.1316  as  amended  bv  Amendment 
25-60.  §25.933  as  amended  by 
Amendment  25-40.  §  25.934  as 
amended  through  Amendment  25-23. 
§  25.1309  as  amended  through 
Amendment  25-23.  parts  34  and  36  of 
the  FAR  as  amended  through  the  latest 
amendment  in  effect  at  the  time  of 
certification  of  this  revision  to  the  TC 
and  any  additional  equivalent  safety 
findings  made  for  this  revision  of  the 
TC.  The  special  conditions  that  may  be 
developed  as  a  result  of  this  notice  will 
form  an  additional  part  of  the  tvpe 
certification  b,isis. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e..  part  25.  as  amended)  do  not 
contain  adequate  or  appropriate  s^ifoty 
standards  for  the  model  Hawker  800  ' 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11. 49  of  the 
FAR  after  public  notice,  as  required  by 
§*?  11.28  and  11.29.  and  become  part  of 
the  type  certification  basis  in 

accoruance  with  §  21.29(a)(l)(ii)  and 
§  21.17(a)(2). 

Special  conditions  arc  initially 
applicable  to  ihf!  mod«;l  for  which  they 
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are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  unusual 
design  feature,  or  should  any  other 
model  already  included  on  the  same 
type  certificate  be  modified  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Model  Hawker  800  airplanes  with 
TFE731-5BR-1H  engines  incorporate  a 
revised  engine  electronic  control  system 
and  an  electronic  controlled  mach  trim 
system.  These  systems  perform  critical 
to  safety  of  flight  functions  and  may  be 
vulnerable  to  high-intensity  radiated 
fields  external  to  the  airplane. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRE.  Increased  power  levels  from 
ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are 
proposed  for  the  model  Hawker  800 
with  TFE731-5BR-1H  engines  and  a 
mach  trim  system.  These  special 
conditions  require  that  electrical  and 
electronic  components  that  perform 
critical  functions  and  are  embodied  in 
the  mach  trim  system  or  TFE731-5BR- 
IH  engine  electronic  control  system  be 
designed  and  installed  to  ensure  that 
operation  and  operational  capabilities  of 
these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  electronic  systems  to  HIRF  must 
be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 


emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraphs  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


Frequency 

Peak 
(V/M) 

Aver- 
age 
(V/M) 

IOKHz-100  KHz  

50 

60 

70 

200 

30 

30 

150 

70 

4,020 

1.700 

5.000 

6.680 

6,850 

3.600 

3.500 

3.500 

2.100 

50 

100  KHz-500  KHz  

60 

500  KHz-2000  KHz  

70 

2  MHz-30  MHz  

200 

30  MHz-70  MHz  

30 

70  MHz-100  MHz  

30 

100  MHz-200  MHz 

33 

200  MHz-400  MHz  

70 

400  MHz-700  MHz  

935 

700  MHz-1000  MHz  

1  GHz-2  GHz  

170 
990 

2  GHz-4  GHz  

840 

4  GHz-6  GHz  

310 

6  GHz-8  GHz  

670 

8  GHz-12  GHz  

1.270 

12GHZ-18GHZ  

360 

18GHz-40GHz  

750 

As  discussed  above,  the  proposed 
special  conditions  would  be  applicable 
initially  to  certain  components  on 
Hawker  800  airplanes  with  TFE731-5BR 
engines  and  a  mach  trim  system.  Should 
Raytheon  Corporate  Jets,  Inc.  apply  at  a 
later  date  for  a  change  to  the  type 
certificate  to  add  or  revise  electrical  or 
electronic  equipment  that  performs 
critical  functions  or  to  include  another 
model  incorporating  the  same  novel  or 
unusual  design  feature,  these  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of 
§  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  design 
features  on  the  Hawker  800  airplane.  It 
is  not  a  rule  of  general  applicability  and 
affects  only  the  manufacturer  who 
applied  to  the  FAA  for  approval  of  these 
features  on  the  airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Federal 
Aviation  Administration.  Reporting  and 
recordkeeping  requirements. 

The  authority  citation  for  these 
proposed  special  conditions  is  as 
follows: 


Authority:  49  U.S.C.  app.  1344. 1348(c). 
1352. 1354(a).  1355. 1421  through  1431. 
1502. 1651(b)(2),  42  U.S.C.  1857f-10.  4321  et 
seq.;  E.0. 11514;  and  49  U.S.C.  106(g). 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  Raytheon 
Hawker  800  series  airplanes  equipped 
with  Garrett  TFE731-5BR-1H  turbo  fan 
engines  and  electronically  controlled 
mach  trim  system.  These  special 
conditions  would  apply  only  to 
electrical  and  electronic  components 
that  perform  critical  functions  and  are 
embodied  in  the  mach  trim  system  or 
TFE731-5BR-1H  engine  electronic 
control  system. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions.  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton,  Wash.,  on  January  31. 
1995. 

Darrell  M.  Pederson, 
Assistant  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Ser\'ice, 
ANM-lOl. 

[FR  Doc.  95-3123  Filed  2-7-95;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  94-NM-240-AD] 

Airworthiness  Directives;  Lockheed 
Model  382  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Lockheed  Model  382  series  airplanes, 
that  currently  requires  a  revision  to  the 
Airplane  Flight  Manual  to  require 
takeoff  operation  in  accordance  with 
revised  performance  data.  This  action 
would  require  installation  of  certain 
valve  housings  for  the  propeller 


governor  on  the  outboard  engines.  This 
proposal  is  prompted  by  a  report  of  a 
change  that  had  been  incorporated  into 
the  propeller  governor  of  these  airplanes 
during  production,  which  altered  the 
thrust  decay  characteristic  of  the 
propeller  when  operating  in  an  engine 
failure  scenario.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
ensure  that  the  airplane  maintains 
adequate  thrust  decay  characteristics  in 
the  event  of  critical  engine  failure 
during  takeoff, 

DATES:  Comments  must  be  received  bv 
Aprils.  1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
240-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Lockheed  Aeronautical  Systems 
Support  Company,  2251  Lake  Park 
Drive,  Smyrna,  Georgia  30080.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  FAA.  Atlanta 
Aircraft  Certification  Office.  1701 
Columbia  Avenue.  Suite  2-160.  CoUepe 
Park.  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters.  Aerospace  Engineer, 
FAA.  Flight  Test  Branch,  ACE-160, 
Small  Airplane  Directorate,  Atlanta 
Aircraft  Certification  Office.  Campus 
Building.  1701  Columbia  Avenue.  Suite 
2-160.  College  Park.  Georgia  30337- 
2748;  telephone  (404)  305-7367;  fax 
(404) 305-7348. 
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SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  cornments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
m  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-240-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No 
94-NM-240-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055^056. 

Discussion 

On  June  23.  1994.  the  FAA  issued  AD 
94-14-09.  amendment  39-8961  (59  FR 
35236.  July  11.  1994).  applicable  to 
certain  Lockheed  Model  382  series 
airplanes,  to  require  a  revision  to  the 
Airplane  Flight  Manual  (AFM)  to 
require  takeoff  operation  in  accordance 
with  revised  performance  data.  That 
action  was  prompted  by  a  report  of  a 
change  that  had  been  incorporated  into 
the  propeller  governor  of  these  airplanes 
durmg  production,  which  altered  the 
thrust  decay  characteristic  of  the 
propeller  when  operating  in  an  engine 
failure  scenario.  The  requirements  of 
that  AD  are  intended  to  ensure  that  the 
airplane  is  operated  at  sufficient  speeds 
to  mitigate  the  problems  associated  with 
a  faster  thrust  decay  and  to  prevent  the 
airplane  from  departing  the  side  of  the 
runway. 

In  the  preamble  to  AD  94-14-09.  the 
FAA  indicated  that  the  AFM  revision 
required  by  that  AD  was  considered  to 
be  only  "interim  action"  until  a  design 
change  in  the  propeller  governor  was 
developed  to  address  the  ground 
minimum  control  speed  (Vmcg) 
characteristics.  The  FAA  also  indicated 
that,  once  such  a  design  change  was 
developed,  approved,  and  available,  the 
FAA  would  consider  further  rulemaking 
on  this  subject. 

The  manufacturer  recently  has 
advised  the  FAA  that  it  has  been  unable 
to  develop  a  new  modification  of  the 
subject  governors  (which  have  servo- 
type  valve  housing  assemblies,  having 
part  number  714325-2.  -3,  -5,  -6.  or  -7) 
that  would  provide  adequate  thrust 
decay  characteristics.  However,  the 
manufacturer  has  advised  that  propeller 


governors  with  valve  housing 
assemblies  having  part  number  714325- 
1.  which  were  manufactured  before  the 
line  production  change,  do  provide 
adequate  thrust  decay  characteristics. 
On  the  basis  of  the  data  presented,  the 
FAA  finds  that  installation  of  these 
valve  housing  assemblies  having  part 
number  714325-1  will  ensure  adequate 
thrust  decay  characteristics  in  the  event 
of  a  critical  engine  failure  during  takeoff 
and.  thus,  will  positively  address  the 
unsafe  condition  presented  by  fast 
thmst  decay.  This  proposed  rulemaking 
follows  from  that  determination. 

Since  the  problem  associated  with 
maintaining  adequate  thrust  decay 
characteristics  of  the  propeller  when 
operating  in  an  engine  failure  scenario 
is  likely  to  exist  or  develop  on  other 
products  of  this  same  type  design,  the 
proposed  AD  would  supersede  AD  94- 
14-09  to  require  removal  of  any  snrvo- 
type  valve  housing  assembly,  having 
part  number  714325-2.  -3.  -5.  -6.  or  -7 
installed  on  any  outboard  engine,  and 
replacement  of  those  assemblies  with 
part  number  714325-1.  Replacement 
would  be  required  in  accordance  with 
Lockheed  Document  SMP-515C.  Card 
No.  CO-135.  The  proposed  compliance 
time  of  24  months  is  considered 
adequate  to  accomplish  the  replacement 
during  normal  maintenance  schedules, 
and  also  is  considered  to  be  ample  time 
for  obtaining  required  parts.  Installation 
of  valve  housing  assemblies,  having  part 
number  714325-1.  would  constitute 
terminating  action  for  the  takeoff 
operation  procedures  required  by  AD 
94-14-09;  once  the  replacement  is 
accomplished,  the  previously  required 
AFM  revision  could  be  removed. 

As  a  result  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  ADs 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD.  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  altemati%'e  method  of 
compliance  with  the  AD.  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this  requirement. 

There  are  approximately  112  Model 
382.  382E.  and  382G  series  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  18 
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airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  8  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  paits 
would  cost  approximately  $90,000  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$1,628,640.  or  $90,480  per  airplane. 

The  FAA  has  been  advised  that  the 
only  U.S.  operator  of  Lockheed  Model 
382  series  airplanes  has  already 
equipped  half  of  its  fleet  (9  airplanes) 
with  the  valve  housing  assembly  that 
would  be  required  by  this  proposed 
rule.  Therefore,  the  hituje  economic 
cost  of  this  rule  on  U.S.  operators  is  now 
only  $814,320. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8961  (59  FR 
35236,  July  11. 1994).  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Lockheed:  Docket  94-NM-240-AD. 

Supersedes  AD  94-14-09,  Amendment 
39-8961. 

Applicability:  Model  382,  382E.  and  382G 
series  airplanes;  equipped  with  a  servo-type 
valve  housing  assembly,  having  part  number 
714325-2,  -3,  -5,  -6,  or  -7,  installed  on  any 
outboard  engine;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  l>een  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  th  M  the  airplane  maintains 
adequate  thrust  decay  characteristics  in  the 
event  of  critical  engine  failure  during  takeoff, 
accomplish  the  following: 

(a)  Within  60  days  after  August  10, 1994 
(the  effective  date  of  AD  94-14-09. 
amendment  39-8961),  revise  the  Limitations 
and  Performance  Data  Sections  of  the  FAA- 
approved  Airplane  Flight  Manual  (AFM)  to 
include  information  specified  in  Lockheed 
Airplane  Flight  Manual  Supplement  382-16, 
dated  August  11, 1993,  and  operate  the 
airplane  accordingly  thereafter.  The 
requirements  of  this  paragraph  may  be 
accomplished  by  inserting  AFM  Supplement 
382-16  into  the  AFM. 

(b)  Within  24  months  after  the  effective 
date  of  this  AD,  replace  the  servo-type  valve 
housing  assemblies  having  part  number 
714325-2.  -3.  -5.  -6,  or  -7.  with  part  number 
714325-1,  on  the  propeller  governors 
installed  on  the  outboard  engines,  in 
accordance  with  Lockheed  Document  SMP- 
515C,  Card  No.  CO-135.  Replacement  of 
these  assemblies  with  part  number  714325- 
1,  constitutes  terminating  action  for  the 
requirements  of  paragraph  (a)  of  this  AD; 
once  the  replacement  is  accomplished,  the 
AFM  revision  may  be  removed. 

Note  2:  Propeller  governors  with  servo-type 
valve  housing  assemblies  having  part  number 
714325-2.  -3.  -5,  -6.  or  -7,  may  be  retained 
or  replaced  with  part  number  714325-1  for 
use  on  the  inboard  engine  positions. 


(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACQ),  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(d)  Sp)ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
2,  1995. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  95-3073  Filed  2-7-95;  8:45  am] 

BILUNQ  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  94-NM-221-A0] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  detect  cracks 
and/or  corrosion  of  the  girt  bar  support 
fitting  at  certain  main  entry  doors;  and    . 
repair  or  replacement  of  the  support 
fitting.  This  proposal  would  also 
provide  for  various  terminating  actions 
fot  the  repetitive  inspections.  This 
proposal  is  prompted  by  reports  that, 
during  scheduled  deployment  tests  of 
main  entry  door  slides,  corrosion  was 
found  on  the  floor  structure  supports  for 
the  escape  slides  of  the  main  deck  entry 
doors  on  these  airplanes.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  corrosion. 
which  could  result  in  separation  of  the 
escape  slide  from  the  lower  door  sill 
during  deployment,  and  subsequently 
prevent  proper  operation  of  the  escape 
slides  at  the  main  entry  doors  during  an 
emergency. 

DATES:  Comments  must  be  received  by 
April  6, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
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Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
221-AD;  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Steven  C.  Fox,  Aerospace  Engineer, 
Airframe  Branch,  ANM-12QS,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone (206) 227-2777- 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-221-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 


ANM-03,  Attention:  Rules  Docket  No 
94-M-21-D,  1601  Und  Avenue,  SW., 
Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  from 
operators  that,  during  scheduled 
deployment  tests  of  a  main  entry  door 
slide,  corrosion  was  found  on  the  floor 
structure  supports  for  the  escape  slides 
of  the  main  deck  entry  doors  on  Boeing 
Model  747  series  airplanes. 

In  three  reported  incidents,  the  escape 
slides  disconnected  from  the  lower  door 
sill  and  fell  to  the  ground.  In  all  three 
incidents,  the  girt  bar  supports  were 
foimd  to  have  moderate  to  severe 
corrosion.  In  two  cases,  the  fasteners 
that  attach  the  serrated  plate  assembly 
to  the  girt  bar  supports  were  corroded 
and  broken.  One  of  these  incidents 
occurred  at  Main  Entry  Door  (MED)  2 
and  the  other  two  incidents  occurred  at 
MED  5.  These  airplanes  had 
accumulated  15  to  20  years  of  service 
since  date  of  manufacture. 

In  three  other  reported  incidents, 
corrosion  was  found  on  the  support 
fitting  and  the  fastener.  The  corrosion 
was  so  severe  that  the  escape  slide 
would  have  fallen  off  the  airplane,  if  the 
slide  had  been  deployed.  Two  of  these 
incidents  occurred  at  MED  1,  and  the 
other  incident  occurred  at  MED  4.  These 
airplanes  had  acciunulated  11  to  20 
years  of  service  since  date  of 
manufactiue. 

Additionally,  four  more  reported 
incidents  of  corrosion  were  found  on 
the  girt  bar  supports  at  seven  doors  on 
six  other  airplanes.  One  of  these 
incidents  occurred  at  MED  2,  two 
occurred  at  MED  3,  three  occurred  at 
MED  4,  and  one  occurred  at  MED  5. 
These  airplanes  had  accumulated  9  to 
18  years  of  service  since  date  of 
manufacture. 

Following  these  reports,  the 
manufacturer  conducted  a  structural 
review  of  all  entry  doors  on  Model  747 
series  airplanes.  This  review  found  that 
corrosion  could  occur  at  any  main  deck 
entry  door.  Each  main  entry  door  has 
two  girt  bar  chock  support  fittings; 
when  the  escape  slide  is  deployed,  these 
fittings  attach  the  escape  slide  to  the  sill 
of  the  MED.  Corrosion  on  these  fittings, 
if  not  detected  and  corrected  in  a  timely 
manner,  could  result  in  separation  of 
the  escape  slide  from  the  lower  door  sill 
during  deployment,  which  would 
prevent  proper  operation  of  the  escape 
slides  at  the  main  entry  doors  during  an 
emergency. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-53A2378. 
Revision  1,  dated  March  10, 1994, 
which  describes  procedures  for 
repetitive  detailed  visual  inspections  to 


detect  cracks  and/or  corrosion  of  the  girt 
bar  support  fitting  at  MED's  1  through 
5,  inclusive:  repair  or  replacement  of  the 
support  fitting;  and  reinstallation  of  the 
threshold  assembly.  This  service 
bulletin  also  describes  procedures  for 
replacing  the  support  fittings  with  new 
support  fittings  having  new  fasteners; 
refinishing  uncorroded  support  fittings; 
and  removing  the  corrosion  and 
refinishing  corroded  support  fittings. 
When  accomplished,  these  actions 
eliminate  the  need  for  the  repetitive 
visual  inspections.  (The  new  support 
fitting  has  inserts  of  cadmium  plated 
alloy  steel  that  are  less  susceptible  to 
corrosion.) 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  detailed  visual 
inspections  to  detect  cracks  and/or 
corrosion  of  the  girt  bar  support  fitting 
at  MED's  1  through  5.  inclusive;  repair 
or  replacement  of  the  support  fitting; 
and  reinstallation  of  the  threshold 
assembly.  The  proposed  AD  would  also 
require,  under  certain  conditions, 
replacing  the  support  fittings  with  new 
support  fittings  having  new  fasteners; 
refinishing  uncorroded  support  fittings; 
and  removing  the  corrosion  and 
refinishing  corroded  support  fittings. 
When  accomplished,  these  latter  actions 
would  constitute  terminating  action  for 
the  repetitive  visual  inspections.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

As  a  resuh  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  FAA 
points  out  that  all  airplanes  identified  in 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airplane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD,  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  added  to 
this  final  rule  to  clarifv'  this 
requirement. 

There  are  approximately  868  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  169  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 
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The  proposed  inspection  of  MED  1 
would  tai^e  approximately  81  work 
hours  per  door  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  Hgures,  the  total  cost 
impact  of  the  pro{>osed  inspection  on 
U.S.  operators  is  estimated  to  be  $4,860 
per  door. 

The  proposed  inspection  of  MED's  2, 
4,  and  5  would  take  approximately  7 
work  hours  per  door  to  accomplish,  at 
an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  inspection 
on  U.S.  operators  is  estimated  to  be 
$420  per  door. 

The  proposed  inspection  of  MED  3 
would  take  approximately  13  work 
hours  per  door  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  inspection  on 
U.S.  operators  is  estimated  to  be  $780 
per  door. 

The  proposed  replacement  of  both 
support  httings  would  take 
approximately  37  work  hours  per  door 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hours.  Based  on  these 
figures  the  total  cost  impact  of  the 
proposed  replaceihent  on  U.S.  operators 
is  estimated  to  be  $2,200  per  door. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
varieus  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient  "' 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  94-M-21-D. 

Applicability:  Model  747  series  airplanes: 
line  numbers  l  through  868  inclusive, 
excluding  &eighters  and  special  freighters: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiried,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (m)  to  request 
approval  from  the  FAA.  This  approval  may 
address  either  no  action,  if  the  current 
configuration  eliminates  the  unsafe 
condition;  or  different  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  airplane  from  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  on  girt  bar  support 
fittings,  which  could  result  in  separation  of 
the  escape  slide  from  the  lower  door  sill 
during  deplo>-ment,  and  subsequently 
prevent  operation  of  the  escape  slides  at  the 
main  entry  doors  during  an  emergency, 
accomplish  the  following: 

(a)  For  airplanes  equipped  with  Main  Entry 
Door  (MED)  1;  Prior  to  the  accumulation  of 
16  years  of  service  since  date  of  manufacture 
of  the  airplane,  or  within  15  months  after  the 
effective  date  of  this  AD.  whichever  o<;curs 
later,  perform  a  detailed  visual  inspection  to 
detect  cracks  and/or  corrosion  of  the  girt  bar 
support  fitting  at  the  left  and  right  MED  1. 

in  accordance  with  Boeing  Service  Bulletin 
747-3 A2378.  Revision  1.  dated  March  10, 
1994. 

(b)  If  no  cracks  or  corrosion  is  found  during 
the  inspection  required  by  paragraph  (a)  of 
this  AD.  prior  to  further  flight,  accomplish 
either  paragraph  (b)(1)  or  (b)(2)  of  this  AD  in 
accordance  with  Boeing  Service  Bulletin 


747-3A2378,  Revision  1,  dated  March  10. 
1994 

(1)  Install  a  new  fitting  with  new  fasteners, 
and  reinstall  the  threshold  assembly  with 
new  corrosion  resistant  fasteners,  in 
accordance  with  the  service  bulletin.  After 
these  actions  are  accomplished,  no  further 
action  is  required  by  paragraph  (b)  of  this 
AD.  Or 

(2)  Reinstall  the  threshold  assembly  wi(]i 
corrosion  resistant  fasteners,  in  accordance 
with  the  service  bulletin.  Repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  thereafter  at  intervals  not  to  exceed  6 
years. 

(c)  If  any  crack  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  prior  to  further  flight,  install  a  new 
fitting  with  new  fasteners,  and  reinstall  the 
threshold  assembly  with  new  corrosion 
resistant  fasteners,  in  accordance  with  Boeing 
Service  Bulletin  747-3A2378,  Revision  1, 
dated  March  10, 1994.  After  these  actions  are 
accomplished,  no  further  action  is  required 
by  paragraph  (c)  of  this  AD. 

(d)  If  any  corrosion  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  prior  to  further  flight,  accomplish  either 
paragraph  (d)(1)  or  (d)(2)  of  this  AD,  in 
accordance  with  Boeing  Service  Bulletin 
747-3 A2378.  Revision  1.  dated  March  10, 
1994. 

(1)  Install  a  new  fitting  with  new  fasteners, 
and  reinstall  the  threshold  assembly  with 
new  corrosion  resistant  fasteners  in 
accordance  with  the  service  bulletin.  After 
these  actions  are  accomplished,  no  further 
action  is  required  by  paragraph  (d)  of  this 
AD.  Or 

(2)  Blend  out  corrosion  in  accordance  with 
the  service  bulletin. 

(i)  If  blend  out  of  corrosion  is  beyond  10 
percent  of  original  thickness  or  any  crack  is 
found  during  accomplishment  of  the  blend 
out  procedures,  install  a  new  fitting  with  new 
fasteners,  and  reinstall  the  threshold 
assembly  with  new  corrosion  resistant 
fasteners,  in  accordance  with  the  service 
bulletin.  After  these  actions  are 
accomplished,  no  further  action  is  required 
by  paragraph  (d)  of  this  AD. 

(ii)  If  blend  out  of  corrosion  does  not 
exceed  10  percent  of  original  material 
thickness,  install  the  repaired  fitting  with 
new  fasteners  in  accordance  with  the  .service 
bulletin,  and  accomplish  either  paragraph 
(d)(2)(ii)(A)  or  (d)(2)(ii)(B)  of  this  AD: 

(A)  Install  a  new  fitting  with  new  fasteners, 
and  reinstall  threshold  assembly  with  new 
corrosion  resistant  fasteners,  in  accordance 
with  the  service  bulletin.  After  these  actions 
are  accomplished,  no  further  action  is 
required  by  paragraph  (d)  of  this  AD.  Or 

(B)  Reinstall  the  threshold  assembly  with 
f  orrosion  resistant  fasteners  in  accordance 
with  the  service  bulletin.  Repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  thereafter  at  intervals  not  to  exceed  6 
years. 

(e)  For  airplanes  equipped  with  Main  Entr>' 
Doors  (MED)  2.  4.  and/or  5:  Prior  to  the 
accumulation  of  10  years  of  service  since 
date  of  manufacture  of  the  airplane  or  within 
15  months  after  the  effective  date  of  this  AD. 
whichever  occurs  later  perform  a  detailed 
visual  inspection  to  delect  cracks  and/or 


corrosion  of  the  girt  bar  support  fitting  at  the 
left  and  right  MBD  2,  4,  and  5.  in  accordance 
with  Boeing  Service  Bulletin  747-53A2378, 
Revision  1.  dated  March  10, 1994. 

(f)  If  no  cracks  or  corrosion  is  found  during 
the  inspection  required  by  paragraph  (e)  of 
this  AD,  prior  to  fiirther  flight,  accomplish 
either  paragraph  (f)(1)  or  (f)(2)  of  this  AD,  in 
accordance  with  Boeing  Service  Bulletin 
747-53A2378.  Rfvision  1,  dated  March  10 
1994.  { 

(1)  Reinstall  the  serrated  plate  assembly 
and  the  girt  bar  floor  fitting  with  corrosion 
resistant  fasteners,  in  accordance  with  the 
service  bulletin.  Repeat  the  inspection 
required  by  paragraph  (e)  of  this  AD 
thereafter  at  intervals  not  to  exceed  6  years 
Or 

(2)  Remove  the  inspected  fitting  and 
reinstall  it  with  a  new  coat  of  primer,  and 
reinstall  the  threshold  assembly  with  new 
corrosion  resistant  fasteners,  in  accordance 
with  the  service  bulletin.  After  these  actions 
are  accomplished,  no  further  action  is 
required  by  paragraph  (f)  of  this  AD. 

(g)  If  any  crack  is  found  during  the 
inspection  required  by  paragraph  (e)  of  this 
AD,  prior  to  further  flight,  install  a  new 
fitting  with  new  fasteners,  and  reinstall  the 
threshold  assembly  with  new  corrosion 
resistant  fasteners,  in  accordance  with  Boeing 
Service  Bulletin  747-53A2378,  Revision  1, 
dated  March  10, 1994.  After  these  actions  are 
accomplished,  no  further  action  is  required 
by  this  paragraph  of  this  AD. 

(h)  If  any  corrosion  is  found  during  the 
inspection  required  by  paragraph  (e)  of  this 
AD.  prior  to  further  flight,  accomplish  either 
paragraph  (h)(1)  or  (h)(2)  of  this  AD,  in 
accordance  with  Boeing  Service  Bulletin 
747-53A2378,  Revision  1.  dated  March  10 
1994. 

(1)  Install  a  new  fitting  with  new  fasteners, 
and  reinstall  the  threshold  assembly  with 
new  corrosion  resistant  fasteners,  in 
accordance  with  the  service  bulletin.  After 
these  actions  are  accomplished,  no  further 
action  is  required  by  paragraph  (h)  of  this 
AD.  Or 

(2)  Blend  out  corrosion  in  accordance  with 
the  service  bulletin. 

(i)  If  blend  out  of  corrosion  is  beyond  10 
percent  of  original  thickness  or  any  crack  is 
found  during  accomplishment  of  the  blend 
out  procedures,  install  a  new  fitting  with  new 
fasteners,  and  reinjtall  the  threshold 
assembly  with  new  corrosion  resistant 
fasteners,  in  accordance  with  the  service 
bulletin.  After  these  actions  are 
accomplished,  no  further  action  is  required 
by  paragraph  (h)  of  this  AD. 

(ii)  If  blend  out  of  corrosion  does  not 
exceed  10  percent  of  original  material 
thickness,  install  repaired  fitting  with  new 
fasteners,  and  reinstall  the  threshold 
assembly  with  new  corrosion  resistant 
fasteners,  in  accordance  with  the  service 
bulletin.  After  these  actions  are 
accomplished,  no  further  action  is  required 
by  paragraph  (h)  of  this  AD. 

(i)  For  airplanes  equipped  with  Main  Entry 
Door  (MED)  3:  Prior  to  the  accumulation  of 
16  years  of  service  since  date  of  manufacture 
of  the  airplane,  or  within  15  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  detailed  visual  inspection  to 


detect  cracks  and/or  corrosion  of  the  girt  bar 
support  fitting  at  the  left  and  right  MED  3, 
in  accordance  with  Boeing  Service  Bulletin 
747-53A2378.  Revision  1,  dated  March  10 
1994. 

(j)  If  no  cracks  or  corrosion  is  found  during 
the  inspection  required  by  paragraph  (i)  of 
this  AD.  prior  to  further  flight,  accomplish 
either  paragraph  (j)(l)  or  (i)(2)  of  this  AD  in 
accordance  with  Boeing  Service  Bulletin 
747-53A2378,  Revision  1,  dated  March  10 
1994. 

(1)  Remove  ins(>ected  angles  and  reinstall 
it  vrith  a  new  coat  of  primer,  and  reinstall  the 
threshold  assembly  with  new  corrosion 
resistant  fasteners,  in  accordance  with  the 
service  bulletin.  After  these  actions  are 
accomplished,  no  further  action  is  required 
by  this  paragraph  (j)  of  this  AD.  Or 

(2)  Reinstall  the  corner  scuff  plate  and  the 
threshold  apron  with  corrosion  resistant 
fasteners,  in  accordance  with  the  service 
bulletin.  Repeat  the  inspection  required  by 
paragraph  (i)  of  this  AD  thereafter  at  intervals 
not  to  exceed  6  years. 

(k)  If  any  crack  is  found  during  the 
inspection  required  by  paragraph  (i)  of  this 
AD,  prior  to  further  flight,  install  the  new 
angles  with  new  fasteners,  and  reinstall  the 
threshold  assembly  with  new  corrosion 
resistant  fasteners,  in  accordance  with  Boeing 
Service  Bulletin  747-53A2378,  Revision  1. 
dated  March  10, 1994.  After  these  actions  are 
accomplished,  no  further  action  is  required 
by  this  paragraph  of  this  AD. 

(1)  If  any  corrosion  is  found  during  the 
inspection  required  by  paragraph  (i)  of  this 
AD,  prior  to  further  flight,  accomplish  either 
paragraph  (1)(1)  or  (1)(2)  of  this  AD,  in 
accordance  with  Boeing  Service  Bulletin 
747-53 A2378,  Revision  1,  dated  March  10 
1994. 

(1)  Install  the  new  angles  with  new 
fasteners,  and  reinstall  the  threshold 
assembly  with  new  corrosion  resistant 
fasteners,  in  accordance  with  the  service 
bulletin.  After  these  actions  are 
accomplished,  no  further  action  is  required 
by  paragraph  (1)  of  this  AD.  Or 

(2)  Blend  out  corrosion  in  accordance  with 
the  service  bulletin. 

(i)  If  blend  out  of  corrosion  is  beyond  10 
percent  of  original  thickness  or  any  crack  is 
found  during  accomplishment  of  the  blend 
out  procedures,  install  the  new  angles  with 
new  fasteners,  and  reinstall  threshold 
assembly  with  new  corrosion  resistant 
fasteners,  in  accordance  with  the  service 
bulletin.  After  these  actions  are 
accomplished,  no  further  action  is  required 
by  paragraph  (1)  of  this  AD. 

(ii)  If  blend  out  of  corrosion  does  not 
exceed  10  percent  of  original  material 
thickness,  install  the  repaired  angles  with 
new  fasteners,  and  reinstall  the  threshold 
assembly  with  new  corrosion  resistant 
fasteners,  in  accordance  with  the  service 
bulletin.  After  these  actions  are 
accomplished,  no  further  action  is  required 
by  paragraph  (1)  of  this  AD. 

(m)  An  alternative  method  of  compliance 
or  adjusunent  of  the  compliance  time  that 
provides  an  acceptable  level  of  safetv  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  F.'VA. 
Transport  Airplane  Directorate.  Operators 


shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(n)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  February 
2.  1995. 

Oarreil  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
IFR  Doc.  95-3074  Filed  2-7-95;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  94-NM-222-AD] 

Airworthiness  Directives;  Airbus  Model 
A310  and  A300-600  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

action:  Notice  of  proposed  rulemakinc 
(NPRM).  *" 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  apphcable  to 
certain  Airbus  Model  A310  and  A300- 
600  series  airplanes.  This  proposal 
would  require  repetitive  Tap  Test 
inspections  to  detect  debonding  of  die 
elevator  skins,  and  corrective  actions,  if 
necessary.  This  proposal  is  prompted  by 
a  report  that  a  debonded  area  of  the 
upper  skin  of  an  elevator  had  been 
discovered  during  a  visual  inspection. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  the  presence 
of  water  in  the  elevator,  which  could 
cause  debonding  of  the  elevator  skins 
and,  consequently,  adversely  affect  the 
structural  integrity  of  the  elevator. 
DATES:  Comments  must  be  received  by 
March  22, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
222-AD,  1601  Lind  Avenue,  SVV.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
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This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.. 
Renton.  Washington 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797:  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-222-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-222-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A310  and  A300-600  series 
airplanes.  The  DGAC  advises  that  it  has 
received  a  report  indicating  that  a 
debonded  area  was  discovered  on  the 


upper  skin  of  the  elevator  on  one 
airplane  during  a  routine  visual 
inspection.  When  the  external  skin  was 
cut  to  perform  a  repair  of  the  debonded 
area,  water  was  discovered  in  the 
elevator.  The  presence  of  water  in 
carbon  fiber  elevators  can  cause 
debonding  of  the  elevator  skins.  This 
condition,  if  not  corrected,  could  result 
in  degradation  of  the  structural  integrity 
of  the  elevator  by  causing  stiffness  of  the 
elevator  and  by  adversely  affecting  the 
capability  of  the  elevator  to  transfer 
loads. 

Airbus  has  issued  Service  Bulletins 
A310-55-2016  (for  Model  A310  series 
airplanes)  and  A300-55-6014  (for 
Model  A300-b00  series  airplanes),  both 
dated  September  10.  1993.  which 
describe  procedures  for  repetitive 
thermographic  inspections  to  detect 
water  in  the  elevator.  These  service 
bulletins  also  provide  procedures  to 
protect  and  repair  debonded  areas  of  the 
elevator.  The  DGAC  classified  both 
service  bulletins  as  mandator}'  and 
issued  French  airworthiness  directive 
CN  94-184-157(B),  dated  September  14, 
1994.  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

The  French  airworthiness  directive 
also  mandates  the  accomplishment  of 
repetitive  Tap  Test  inspections  to  detect 
disbonding  of  the  elevator  skins. 
Procedures  for  performing  these  Tap 
Test  inspections  are  described  in  Airbus 
Model  A310  and  A300-600 
Nondestructive  Testing  Manuals  (NTM). 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC.  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  Tap  Test  inspections  to  detect 
debonding  of  the  elevator  skins,  and 
corrective  actions,  if  necessary.  These 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
NTM. 

Additionally,  this  proposal  also 
would  require  repetitive  thermographic 
inspections  of  the  elevator  to  detect 


trapped  water  if  certain  amounts  of 
debonding  are  detected.  These 
inspections,  and  necessary  repair, 
would  be  required  to  be  accomplished 
in  accordance  with  the  Airbus  service 
bulletins  described  previouslv. 

As  a  resuh  of  recent  communications 
with  the  Air  Transport  Association 
(ATA)  of  America,  the  FAA  has  learned 
that,  in  general,  some  operators  may 
misunderstand  the  legal  effect  of  AD's 
on  airplanes  that  are  identified  in  the 
applicability  provision  of  the  AD.  but 
that  have  been  altered  or  repaired  in  the 
area  addressed  by  the  AD.  The  F.\A 
points  out  that  all  airplanes  idf:itified  i:i 
the  applicability  provision  of  an  AD  are 
legally  subject  to  the  AD.  If  an  airjilane 
has  been  altered  or  repaired  in  the 
affected  area  in  such  a  way  as  to  affect 
compliance  with  the  AD.  the  owner  or 
operator  is  required  to  obtain  FAA 
approval  for  an  alternative  method  of 
compliance  with  the  AD,  in  accordance 
with  the  paragraph  of  each  AD  that 
provides  for  such  approvals.  A  note  has 
been  included  in  this  notice  to  clarify 
this. 

This  proposed  AD  also  would  requiri- 
that  certain  water-affected  areas  be 
repaired  in  accordance  with  a  method 
approved  by  the  FAA.  AcconiplLshmcnl 
of  a  thermographic  inspection  and 
corr(K:tion  of  any  discrepancy,  would 
terminate  the  repetitive  Tap  Test 
inspections,  but  would  continue  to 
require  repetitive  thermographic 
inspections. 

The  FAA  estimates  that  15  airplanes 
of  U.S.  registry'  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  hours  p(>r 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  54,500,  or  3300  per 
airplane,  per  inspection  cycle. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
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For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866';  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety.     ' ' 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 


11.89.  II 

39.13    [AiTMfHfedl' 


2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus:  Docket  94-NM-222-AD. 

Applicability:  Model  A310  and  A30O-600 
series  airplanes  on  which  Airbus 
Modification  4805  has  been  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  ahered.  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (g)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition;  or  diflerent 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  airplane  from 
the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  the  presence  of  water  in  the 
elevator,  which  could  cause  debonding  of  the 
elevator  skins  and,  consequently,  could  affect 
the  structural  integrity  of  the  elevator, 
accomplish  the  following: 

(a)  Perform  a  Tap  Test  inspection  to  detect 
debonding  of  the  elevator  skins,  in 
accordance  with  the  procedures  described  in 
the  Airbus  Model  A300-600  or  A310 
Nondestructive  Test  Manual  (NTM).  as 
applicable,  at  the  later  of  the  times  specified 
in  paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  5.000  total 
landings  on  the  elevator,  or  within  5  years 
after  the  first  landing  on  the  elevator, 
whichever  occiirs  later.  Or 

(2)  Within  3  months  after  the  effective  date 
of  this  AD. 

(b)  If  no  debonding  is  detected,  repeat  the 
Tap  Test  inspection  required  by  paragraph  (a) 
of  this  AD  thereafter  at  interval's  not  to 
exceed  500  landings  or  3  months,  whichever 
occurs  first. 

(c)  If  debonding  is  detected,  the  largest 
debonded  area  is  smaller  than  400  cm^,  and 
the  distance  between  two  debonded  areas  is 
equal  to  or  greater  than  2.5  times  the 
diameter  of  the  largest  defect:  Repeat  the  Tap 
Test  inspection  required  by  paragraph  (a)  of 
this  AD  thereafter  at  intervals  not  to  exceed 
250  landings  or  every  3  months,  whichever 
occurs  first. 

(d)  If  the  debonding  detected  is  400  cm^  or 
laiger.  prior  to  further  flight,  perform  a 
thermographic  inspection  to  detect  water  in 
the  elevator,  in  accordance  with  Airbus 
Service  Bulletin  A31O-55-2016  (for  Model 
A310  series  airplanes)  or  Airbus  Service 
Bulletin  A300-55-6014  (for  Model  A30O-600 
series  airplanes),  both  dated  December  1, 
1990,  as  applicable.  Prior  to  further  flight, 
correct  any  discrepancy  in  accordance  with 
the  applicable  service  bulletin.  Repeat  the 
thermographic  inspections  thereafter  at 
intervals  not  to  exceed  4.500  landings,  or 
every  five  years,  whichever  occurs  first,  in 
accordance  with  the  applicable  service 
bulletin. 

(e)  If  any  water-affected  area  detected 
during  any  inspection  required  by  this  AD  is 
greater  than  40,000  sq.  mm.  in  size,  prior  to  • 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate. 

(f)  Accomplishment  of  the  thermographic 
inspections,  as  specified  in  paragraph  (d)  of 
this  AD,  constitutes  terminating  action  for 
the  repetitive  tap  test  inspections  required  by 
paragraph  (a)  of  this  AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtairred  from  the  Standardization  Branch 
ANM-113. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
2.  1995.  ■' 

Darrell  M.  Pederson, 

Acting  Managpr.  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
IFR  Doc.  95-3075  Filed  2-7-95;  8:45  am) 
BILUNG  CODE  4910-t:^4J 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[lA-17-94;  EE-36-94] 
RIN  1545-AS74 

Payment  by  Employer  of  Expenses  for 
Club  Dues.  Meals  and  Entertainment, 
and  Spousal  Travel;  Correction 

AGENCY:  Infernal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Correction  to  notice  of  proposed 
rulemaking. 

SUMMARY:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking,  which  was  published  in  the 
Federal  Register  for  Fridav.  December 
16.  1994  (59  FR  64909).  The  proposed 
regulations  relate  to  reimbursements 
and  other  expense  allowance 
arrangements,  working  condition  fringe 
benefits,  expenses  for  club  dues,  spousal 
travel,  and  business  meals  and 
entertainment  that  are  disallowed  as  a 
deduction  to  the  employer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  regulations  under  sections 
62  and  132,  David  N.  Fardys.  (202)  622- 
6040;  concerning  regulations  under 
section  274.  John  T.  Sapienza.  Jr..  (202) 
622—4920;  and  concerning  the  hearing, 
Christina  Vasquez.  (202)  622-7190,  (not 
toll-free  numbers). 

SUPPLEMENTARY  INFORMATKDN: 
Background 

The  notice  of  proposed  rulemaking 
that  is  the  subject  of  these  corrections  is 
under  section  62(c).  132(d).  and  274  of 
the  Internal  Revenue  Code. 

Need  for  Correction 

As  published,  the  notice  of  proposed 
rulemaking  contains  typographical 
errors  that  are  in  need  of  correction. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  which  is 
the  subject  of  FR  Doc.  94-30877.  is 
corrected  as  follows: 
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1.  On  page  64909,  in  the  preamble 
following  the  ACTION  caption,  the 
language  is  corrected  as  follows: 

"ACTION:  Notice  of  proposed 
rulemaking  and  notice  of  public 
hearing.". 

2.  On  page  64909,  in  the  preamble 
following  the  DATES  caption,  the 
paragraph  is  corrected  as  follows: 

"DATES:  Written  comments  must  be 
received  by  March  24. 1995.  Requests  to 
appear  and  outlines  of  oral  comments  to 
be  presented  at  the  public  hearing 
scheduled  for  April  14.  1995.  at  10:00 
a.m.  must  be  received  by  March  24, 
1995.". 

3.  On  page  64909.  in  the  preamble 
following  the  ADDRESSES  caption,  the 
paragraph  is  corrected  as  follows: 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:T:R  (IA-17-94:  EE-36- 
94),  Room  5228,  Internal  Revenue 
Service,  FOB  7604.  Ben  Franklin 
Station,  Washington.  D.C.  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  between  the  hours  of  8:00  a.m. 
and  5:00  p.m.  to:  CC:DOM:CORP:T:R 
(IA-17-94;  EE-36-94).  Courier's  Desk. 
Internal  Revenue  Service.  1111 
Constitution  Avenue,  N.W.. 
Washington.  D.C.  The  public  hearing 
scheduled  for  April  14,  1995,  will  be 
held  in  the  IRS  Auditorium.  7th  floor. 
1  111  Constitution  Avenue.  N.W.. 
Washington.  D.C". 

4.  On  page  64909,  in  the  preamble 
following  the  paragraph  heading 
"Explanation  of  Provisions",  column  3. 
first  full  paragraph,  line  3.  the  language 
"employee  to  an  employee  may  be"  is 
corrected  to  read  "employer  to  an 
employee  may  be". 

5.  On  page  64910,  in  the  preamble 
following  the  paragraph  heading 
"Explanation  of  Provisions",  column  1 
,  first  full  paragraph,  line  10.  the  word 
"provide"  is  corrected  to  read 
■preclude". 

6.  On  page  64910,  in  the  preamble 
following  the  paragraph  heading 
"Explanation  of  Provisions",  column  1, 
first  full  paragraph,  third  line  from  the 
bottom  of  the  paragraph,  the  section 
"274(M)(3)"  is  corrected  to  read 
"274(m](3)". 

7.  On  page  64911,  column  1.  §  1.132- 
5.  paragraph  (s)(2).  Example  2.,  second 
line  from  the  bottom  of  the  paragraph, 
the  language  "entire  of  the  club 
membership)  in  gross"  is  corrected  to 
road  "entire  value  of  the  club 
membership)  in  gross". 

Cynthia  E.  Grigsby, 

ChUf.  Regulations  Unit.  Assistant  Chief 

Counsel  ICorporatc). 

|FR  Do( .  05-3106  Filed  2-7-05:  8:45  ani| 

BILLING  COOE  4a3<M>1-P 


26  CFR  Part  1 
[EE-41-86] 
RIN  1545-AI52 

Exempt  Organizations  Not  Required  To 
File  Annual  Returns:  Integrated 
Auxiliaries;  Correction 

agency:  Internal  Revenue  Service  (IRS). 
Treasury. 

action:  Correction  to  notice  of  proposed 
rulemaking. 

SUMMARY:  This  document  contains  a 
correction  to  the  notice  of  proposed 
rulemaking  [EE-41-86].  which  was 
published  in  the  Federal  Register  for 
Thursday.  December  15.  1994  (59  FR 
64633).  The  proposed  rulemaking 
relates  to  regulations  that  exempt 
certain  tax-exempt  organizations  from 
filing  information  returns. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Harris  or  Paul  Accettura,  (202) 
622-6070  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  regulations  that  are  the 
subject  of  this  correction  are  under 
section  6033  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  pubhshed,  the  notice  of  proposed 
rulemaking  contains  a  typographical 
error  that  is  in  need  of  correction. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  which  is 
the  subject  of  FR  Doc.  94-30587.  is 
corrected  as  follows: 

On  page  64634.  §  1.6033-2.  column  3, 
the  section  heading  of  §  1.6033-2  is 
corrected  as  follows: 

"§  1 .6033-2    Returns  by  exempt 

organizations  (taxable  years  beginning  after 

Decemt)er  31, 1969)  and  returns  by  certain 

nonexempt  organizations  (taxable  years 

beginning  after  December  31, 1980).". 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit.  Assistant  Chief 

Counsel  (Corporate). 

IFR  Doc.  95-3103  Filed  2-7-95:  8:45  ami 

BtLUNG  CODE  4B3O-01-P 


26  CFR  Part  1 

[EE-4&-94] 
RIN  1545-AS94 

Self-Employment  Tax  Treatment  of 
Memt>ers  of  Certain  Limited  Liability 
Companies;  Correction 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Correction  to  notice  of  proposed 
rulemaking  and  notice  of  public 
hearing. 

SUMMARY:  This  document  contains  a 
correction  to  the  notice  of  proposed 
rulemaking  and  notice  of  public  hearing 
{EE-45-941,  which  was  published  in  the 
Federal  Register  for  Thursday. 
December  29.  1994  (59  FR  67253).  The 
proposed  regulations  concern  the 
treatment  of  members  of  certain  limited 
liability  companies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  definition  of  manager, 
D.  Lindsay  Russell,  (202)  622-3050; 
concerning  other  aspects  of  the 
regulation,  Marie  Cashman.  (202)  622- 
6040;  concerning  submisiiions  and  the 
hearing,  Carol  Savage,  (202)  622-8452. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  regulations  that  axe  ih( 
subject  of  this  correction  are  under 
section  1402  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  the  notice  of  proposeo 
rulemaking  and  notice  of  public  hearin' 
contain  a  typographical  error  that  is  in 
need  of  correction. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  and 
notice  of  public  hearing  which  is  the 
subject  of  FR  Doc.  94-31434,  is 
corrected  as  follows: 

On  page  67254.  in  the  preambln  und(M 
the  paragraph  heading  "Comments  and 
Public  Hearing",  column  2,  paragraph  :; 
last  line,  the  date  "March  29,  1995"  is 
corrected  to  read  "May  25, 1995". 
Cynthia  E.  Grigsby 

Chief.  Regulations  Unit  Assistant  Chief 

Counsel  (Corporate). 

|FR  Dor.  95-3104  Filed  2-7-95:  8:45  ami 
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26  CFR  Part  53 
[EE-56-94] 
RIN  1545-AT03 

Excise  Tax  on  Self-Dealing  by  Private 
Foundations;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Correction  to  notice  of  proposed 

rulemaking. 

SUMMARY:  This  document  contains  a 
correction  to  the  notice  of  proposed 
rulemaking  [EE-56-94],  which  was 
published  in  the  Federal  Register  for 


Tuesday,  January  3.  1995  (60  FR  82). 
The  proposed  regulations  define  self- 
dealing  by  private  foundations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terri  Harris  or  Paul  Accettura  at  (202) 
622-6070  (not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  regulations  that  are  the 
subject  of  this  correction  are  under 
section  4941  of  the  Internal  Revenue 
Code. 

Need  for  Correcuon 

As  published,  the  notice  of  proposed 
rulemaking  contains  a  typographical 
error  that  is  in  n^d  of  correction. 

Ck)rrection  of  Pulblication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  that  is 
the  suhicfi  of  FI^  Doo.  94-31666.  is 
( orrected  as  follows: 

On  page  83.  column  2,  §  53.4941  (d)-2, 
paragraph  (f)(3)(ii),  line  11.  the  language 
"pursuant  to  this  paragraph  (f)(3)(ii)."  is 
(  orrected  to  read  "pursuant  to  this 
paragraph  (f)(3)."*.  . 
Cynthia  E.  Grigsby, 

Chief.  Regulations  f ';ii7.  A.-isistant  Chief 
Counsel  (Corpomt(^h 
jFR  Dtx:.  95-3105  ifiied  2-7-95:  8:45  ami 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  199 

RIN  0720-AA21 
(DoD  6010.8-R] 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
TRICARE  Program;  Uniform  HMO 
Benefit;  Special  Health  Care  Delivery 
Programs 

AGENCY:  Office  ofjJhe  Secretary.  DoD 


ACTION:  Proposed 


rule. 


SUMMARY:  This  pr|iposod  ruin 
establishes  requirpments  and 
procedures  for  implementation  of  the 
TRICARE  Program,  the  purpose  of 
which  is  to  move  toward  a 
comprehensive  managed  health  care 
•  lelivery  system  ill  military  medical 
treatment  facilities  and  CHAMPUS. 
Prim  ipal  components  of  the  propo.sed 
rule  include:  establishment  of  a 
comprehensive  enrollment  sy.stem; 
creation  of  a  triple  option  benefit, 
including  a  Uniform  HMO  Benefit 
required  by  law;  a  series  of  initiatives  to 
coordinate  care  b«?itiveen  military  and 


civilian  deUvery  systems,  including 
Resource  Sharing  Agreements.  Health 
Care  Finders.  PRIMUS  and  NAVCARE 
Clinics,  and  new  prescription  pharmacy 
services;  and  a  consolidated  schedule  of 
charges,  incorporating  steps  to  reduce 
differences  in  charges  between  military 
and  civilian  services.  This  proposed 
rule  also  includes  provisions  expanding 
use  of  nonavailability  statement 
authorities  to  require  use  of  designated 
civilian  network  providers  for  inpatient 
hospital  care,  establishing  a  special 
civilian  provider  program  authority  for 
active  duty  dependents  overseas,  and 
implementing  revisions  to  the  Managed 
Care  Program  of  the  former  Public 
Health  Service  hospitals  that  now 
fijnction  as  Uniformed  Services 
Treatment  Facilities.  The  TRICARE 
Program  is  a  major  reform  of  the 
Military  Health  Services  System  that 
will  improve  services  to  beneficiaries 
and  help  sustain  the  system  during  this 
period  of  significant  budgetary 
limitations. 

DATES:  Written  comments  must  be 
received  on  or  before  April  10.  1995. 
ADDRESSES:  Office  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS).  Office  of 
Program  Development.  Aurora.  CO 
80045-6900. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Lillie,  Office  of  the  .Assistant 
Secretary  of  Defense  (Health  Affairs), 
telephone  (703)  695-3350. 

Questions  regarding  payment  of 
specific  claims  under  the  CHAMPUS 
allowable  charge  method  should  be 
addressed  to  the  appropriate  CHAMPUS 
contractor. 

SUPPLEMENTARY  INFORMATION: 

I.  Overview  of  the  TRICARE  Program 

The  medical  mission  of  the 
Department  of  Defen.se  is  to  provide, 
and  maintain  readiness  to  provide, 
medical  services  and  support  to  the 
armed  forces  during  military  operations, 
and  to  provide  medical  services  and 
support  to  members  of  the  armed  forces, 
their  family  members,  and  others 
entitled  to  DoD  medical  care. 

Under  the  current  Military  Health 
Services  System  (MHSS).  CHAMPUS- 
eligible  beneficiaries  may  receive  care  in 
the  direct  care  system  (that  is,  care 
provided  in  military  hospitals  or  clinics) 
or  .seek  care  from  civilian  health  care 
providers;  the  government  shares  in  the 
cost  of  such  civilian  care  vmder  the 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS).  or 
for  some  beneficiaries,  the  Medicare 
program.  The  substantial  majority  of 
care  for  military  beneficiaries  is 
provided  within  catchment  areas  of 


inpatient  military  treatment  facilities 
(MTFs),  a  catchment  area  being  roughly 
defined  as  the  area  within  a  40-mile 
radius  around  an  MTF. 

Recently  DoD  has  embarked  on  a  new 
program,  called  TRICARE.  which  will 
improve  the  quality,  cost,  and 
accessibility  of  services  for  its 
beneficiaries.  Because  of  the  size  and 
complexity  of  the  military  health 
services  system.  TRICARE  is  being 
phased  over  a  period  of  several  years. 
The  principal  mechanisms  for  the 
implementation  of  TRICARE  are  the 
designation  of  the  commanders  of 
selected  military  medical  centers  as 
Lead  Agents  for  12  TRICARE  regions 
across  the  country,  operational 
enhancements  to  the  Military  Health 
Services  System,  and  the  procurement 
of  managed  care  support  contracts  for 
the  provision  of  civilian  health  cart- 
services  in  those  regions. 

Sound  management  of  the  MHSS 
requires  a  great  degree  of  coordination 
between  the  direct  care  system  and 
CHAMPUS-fvinded  civilian  care,  which, 
unfortunately,  has  not  always  been 
present.  TheTRICARE  Program 
recognizes  that  "step  one"  of  any 
process  aimed  at  improving 
management  is  to  identify  the 
beneficiaries  for  whom  the  health 
program  is  responsible.  Indeed,  the 
dominant  feature  in  some  private  sector 
health  plans,  enrollment  of  beneficiaries 
in  their  respective  health  care  plans,  is 
an  essential  element.  This  proposed  rule 
moves  toward  establishment  of  a  basic 
structure  of  health  care  enrollment  for 
the  MHSS.  Under  this  structure,  all 
health  care  beneficiaries  become 
enrolled  in  TRICARE  and  classified  inio 
one  of  five  enrollment  categories: 

1.  Active  duty  members,  all  of  whom 
are  automatically  enrolled  in  TRICARE 
Prime,  an  HMO-type  option; 

2.  TRICARE  Prime  enrollees.  who 
(except  for  active  dutv  members)  nuisi 
be  CHAMPUS  eligible; 

3.  TRICARE  Standard  enrollees. 
which  covers  ail  CHAMPUS-eligiblr 
beneficiaries  who  do  not  enroll  in 
TRIC.XRE  Prime  or  another  managed 
care  procram  affiliated  with  TRICARE: 

4.  Medicare-eligible  beneficiari«'s. 
who.  although  not  eligible  for  TRICARE 
Prime,  may  participate  in  manv  features 
of  TRICARE;  and. 

5.  Participants  in  other  managed  care 
programs  affiliated  with  TRICARE. 

Tne  s(!cond  major  feature  of  the 
TRICARE  Program  will  be  the 
establishment  of  a  triple  option  beiielit.. 
CHAMPUS-eligible  beneficiaries  will  hv 
offered  three  options:  They  may  enroii 
to  receive  health  care  in  an  H.MO-t\  pc 
program  called  TRICARE  Prime;"  thiv 
may  use  the  civilian  preferred  providi-r 
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network  oir  a  case-by-case  basis,  under 
"TRICARE  Extra;"  or  they  may  remain 
in  the  standard  CHAMPUS  benefit  plan, 
called  'TRICARE  Standard."  EnroUees 
in  Prime  will  obtain  most  of  their  care 
within  the  network,  and  pay 
substantially  reduced  CHAMPUS  cost 
shares  when  they  receive  care  from 
civilian  network  providers  Enrollees  in 
Prime  will  retain  freedom  to  utilize  non- 
network  civilian  providers,  but  they  will 
have  to  pay  cost  sharing  considerably 
higher  than  under  Standard  CHAMPUS 
if  they  do  so.  Beneficiaries  who  choose 
not  to  enroll  in  TRICARE  Prime  will 
preserve  their  freedom  of  choice  of 
provider  for  the  most  part  by  remaining 
in  TRICARE  Standard.  These 
beneficiaries  will  face  standard 
CHAMPUS  cost  sharing  requirements, 
except  that  their  coinsurEmce  percentage 
will  be  lower  when  they  opt  to  use  the 
preferred  provider  network  under 
TRICARE  Extra.  All  beneficiaries 
continue  to  be  eligible  to  receive  care  in 
military  facilities.  Active  duty 
dependents  who  enroll  in  TRICARE 
Prime  will  have  a  priority  over  other 
beneficiaries. 

A  third  major  feature  of  the  TRICARE 
program  is  a  series  of  initiatives, 
affecting  all  beneficiary  enrollment 
categories,  designed  to  coordinate  care 
between  military  and  civilian  health 
care  systems.  Among  these  is  a  program 
of  resource  sharing  agreements,  under 
which  a  TRICARE  contractor  provides 
to  a  military  treatment  facility, 
personnel  and  other  resources  to 
increase  the  availability  of  services  from 
military  facilities  and  providers. 
Another  initiative  is  establishment  of 
Health  Care  Finders,  which  are 
administrative  offices  to  facilitate 
referrals  to  appropriate  services  in  the 
militarv'  facility  or  civilian  provider 
network.  In  addition,  integrated  quality 
and  utilization  management  ser\'ices  for 
military  and  civilian  sector  providers 
will  be  instituted.  Still  another  initiative 
is  establishment  of  special  pharmacy 
programs  for  areas  affected  by  base 
realignment  and  closure  actions.  These 
pharmacy  programs  will  include  special 
eligibility  for  some  Medicare-eligible 
beneficiaries.  TRICARE  also  makes 
permanent  authority  for  PRIMUS  and 
NAVCARECUnics,  which  are  dedicated 
contractor-owned  and  operated  clinics. 
These  initiatives  will  have  a  major 
impact  on  military  health  care  deliver) 
systems,  improving  services  for  all 
beneficiary  enrollment  categories. 

The  fourth  major  component  of 
TRICARE  is  the  implementation  of  a 
consolidated  schedule  of  charges, 
incorporating  steps  to  re<luce 
differences  in  charges  between  military 
and  civilian  services.  In  general,  the 


TRICARE  Program  reduces  out-of- 
pocket  costs  for  civilian  sector  care.  For 
example,  the  current  CHAMPUS  cost 
sharing  requirements  for  outpatient  care 
for  active  duty  dependents  include  a 
deductible  of  $150  per  person  or  $300 
per  family  ($50/$100  for  dependents  of 
sponsors  in  pay  grades  E-4  and  below) 
and  a  copayment  of  20  percent  of  the 
allowable  cost  of  the  services.  Under 
TRICARE  Prime,  which  incorporates  the 
"Uniform  HMO  Benefit."  these  cost 
sharing  requirements  will  be  replaced 
by  a  standard  charge  for  most  outpatient 
visits  of  $12.00  per  visit,  or  $6.00  i>er 
visit  for  dependents  of  E-4  and  below 
sponsors. 

For  retirees,  their  dependents  and 
survivors,  the  current  deductible  of 
$150  per  person  or  $300  per  family  and 
25  percent  cost  sharing  will  also  be 
replaced  by  a  standard  charge,  which  is 
likewise  $i2  00  for  most  outpatient 
visits. 

Beneficiaries  who  are  not  under 
TRICARE  Prime  will  also  have 
significant  opportunities  to  reduce 
expected  out-of-pocket  costs  under 
CHAMPUS.  These  opportunities 
include  increased  availability  of  MTF 
services  by  virtue  of  resource  sharing 
agreements,  the  new  special  pharmacy 
programs,  and  access  to  PRIMUS  and 
NAVCARE  Clinics. 

With  respect  to  military  hospitals,  for 
retirees,  their  dependents,  and 
survivors,  consideration  may  be  given  in 
the  future  to  establishment  of  nominal 
per-visil  fees,  for  some  or  all  retirees, 
their  family  members,  and  survivors, 
and  for  some  or  all  types  of  services  for 
those  beneficiaries.  Fees  would  be 
considered  to  help  control  demand  for 
military  facility  care,  to  free  up  capacity 
and  reduce  waiting  times,  and  lower  the 
costs  of  healtl»  care. 

A  user  fee  can  be  structured  in  many 
different  ways,  for  example,  exempting 
lower  income  segments  of  the  covered 
population.  Most  importantly,  the 
motivation  for  a  fee  is  to  encourage  the 
more  efficient  provision  of  lower  cost 
health  care,  and  not  to  produce 
budgetary  savings.  Accordingly, 
analysis  of  alternatives  would  be  based 
on  the  assumption  tiiat  revenue 
produced  by  a  user  fee  will  be  allocated 
to  other  benefits  or  quality  of  life 
programs.  When  this  issue  is  considered 
for  possible  implementation  in  fiscal 
year  1998.  if  the  Department  decides  to 
establish  a  nominal  fee  for  some  or  all 
outpatient  services  provided  to  some  or 
all  retirees,  their  family  members,  and 
survivors,  a  proposed  rule  will  then  be 
issued  for  public  comment.  Again,  it 
should  be  noted  that  this  suggestion  of 
a  possible  outpatient  foe  does  not 


include  active  duty  service  members  or 
their  family  members. 

Taken  as  a  whole,  the  TRICARE 
Program  is  a  major  reform  of  the 
Military  Health  Services  System — one 
that  will  accomplish  the  transition  to  a 
comprehensive  managed  health  care 
system  that  will  help  to  achieve  OoO's 
medical  mission  into  the  ne.xt  century. 

II.  Provisions  of  Proposed  Rule 
Regarding  the  TRICARE  Program 

These  regulatory  changes  are  being 
published  as  an  amendment  to  the  32 
CFR  part  199  because  the  operating 
details  of  CHAMPUS  will  be  ahered 
significantly.  Our  regulatory  approach  is 
to  leave  the  existing  CHAN'ff'US  rules 
largely  intact  and  to  create  new 
§§  199.17  and  199.18  to  describe  the 
TRICARE  Program  and  the  uniform 
HMO  benefit.  The  major  provisions  of 
the  proposed  new  §  199.17  regarding  the 
TRICARE  Program  are  summarized 
below. 

A.  Establishment  of  the  TRICARE 
Program  (proposed  §  199.17(a)) 

This  paragraph  introduces  the 
TRICARE  Program,  and  describes  its 
purpose,  statutory  authority,  and  scope. 
It  is  explained  that  certain  usual 
CHAMPUS  and  MHSS  rules  do  not 
apply  under  the  TRICARE  Program,  and 
that  implementation  of  the  Program 
occurs  in  a  specific  geographic  area, 
such  as  a  local  catchment  area  or  a 
region.  Public  notice  of  initiation  of  a 
Program  will  include  a  notice  published 
in  the  Federal  Register 

With  respect  to  statutory  authority, 
major  statutory  provisions  are  title  10. 
US.C  sections  1099  (v\'hich  calls  for  a 
health  care  enrollment  system).  1097 
(which  authorizes  alternative  contracts 
for  health  care  delivery  and  financing). 
and  1096  (which  allows  for  resource 
sharing  agreements).  Significantly,  the 
.National  Defense  Authorization  Act  for 
Fiscal  Year  1995  amended  section  1097 
to  authorize  the  Secretary  of  Defense  to 
provide  for  the  coordination  of  health 
care  services  provided  pursuant  to  any 
contract  of  agreement  with  a  civilian 
managed  care  contractor  with  those 
s(!rvices  provided  in  military  medical 
treatment  facilities.  This  amendment  set 
the  stage  for  many  features  of  TRICARE. 
including  initiatives  to  improve 
coordination  between  military  and 
civilian  health  care  delivery 
components  and  the  consolidated 
schedule  of  beneficiary  charges. 

B.  Triple  Option  (proposed  §  199.17(b)) 

This  paragraph  presents  an  overview 
of  the  triple  option  feature  of  the 
TRICARE  Program.  Most  beneficiaries 
are  offered  enrollment  in  the  TRICARE 


Prime  Plan,  or  "Prime."  They  are  free  to 
choose  to  enroll  to  obtain  the  benefits  of 
Prime,  or  not  to  enroll  and  remain  in  the 
TRICARE  Standard  Plan,  or  ".Standard." 
with  the  option  of  using  the  preferred 
provider  network  under  the  TRICARE 
Extra  Plan,  or  "Extra."  When  the 
TRICARE  Program  is  implemented  in  an 
area,  active  duty  members  will  be 
enrolled  in  Pritne. 

C  Eligibility  fof  Enrollment  in  Prime 
(proposed  §196^1 7(c)) 

This  paragra|)h  describes  who  may 
enroll  in  the  Pijogram.  All  active  duty 
members  are  aijtomatically  enrolled;  all 
CHAMI'l  iS-eligible  beneficiaries  may 
enroll.  .Since  itiis  likely  that  priorities 
for  enrollment  }\i\\  be  necessary  owing 
to  limited  availability  of  Prime,  the 
order  of  prioritl-  for  enrollment  will  be 
as  follows:  First  priority  will  be  active 
duty  members;  second  priority  will  be 
active  duty  familv  members;  and  third 
priority  will  be  CHAMPUS-eligible 
PHlirees.  family  members  of  retirees,  and 
survivors.  At  tl^is  time.  TRICARE  Prime 
will  not  offer  earollment  to  non- 
CHAMPl 'S-eliditle- beneficiaries. 

D.  Health  Benepts  Under  Prime 
(proposeii  §  199.17(d)) 

This  parngrajjfi  states  that  the  benefits 
ostiiblished  for  jhe  Uniform  HMO 
Rennfit  option  (jsee  §  199.18.  Uniform 
HMO  Benefit  option)  are  applicable  to 
CHAMPUS  eligible  enrollees  in 
TRICARE  Prim^. 

Under  TRICARE,  all  enrollees  in 
I'riiiic  and  all  ^ifheficiaries  who  do  not 
enroll  remain  ejigiblo  for  care  in  MTFs. 
Active  duty  faniily  members  who  enroll 
in  TRICARE  Pri^ie  would  be  given 
priority  for  MTF  access  over  non- 
i?nrollees;  priorities  for  other  categories 
of  beneficiary  would  be  unaffected  bv 
!heir  enrollment.  Regarding  civilian 
sector  care,  active  duty  member  care 
will  continue  tojbe  arranged  as  needed 
and  paid  for  thrtxigh  the  supplemental 
care  program. 

E.  Health  Benef  ris  Under  Extra 
iproposeti  §199  17(e)) 

This  paragrap  i  describes  the 
availability  of  tf^ft  civilian  prefcrnHl 
provider  network  under  Extra.  When 
Extra  is  used.  CMAMPUS  cost  sharing 
rtiquirenusnts  w£ll  be  reduced.  .See  Table 
2  following  the  preamble  for  a 
comparison  of  TRICARE  Standard. 
TRICARE  Extra,  and  TRICARE  Prime 
cost  sharing  requirements. 

F.  Health  Benefits  Under  Standard 
(proposed  §  199.117(0) 

This  pitragraph  describes  health 
benefits  for  bendficiaries  who  opt  to 
remain  in  Standard.  Broadly. 


participants  in  Standard  maintain  their 
freedom  of  choice  of  civilian  provider 
under  CHAMPUS  (subject  to 
nonavailability  statement  requirements), 
and  face  standard  CHA.MPUS  cost 
sharing  requirements,  except  when  they 
take  advantage  of  the  preferred  provider 
network  under  Extra.  The  CH.^MPUS 
benefit  package  applies  to  Standard 
participants. 

G.  Coordination  With  Other  Health  Care 
Programs  (proposed  §  199.17fg)) 

This  paragraph  provides  that,  for 
beneficiaries  enrolled  in  managed 
health  care  programs  not  operated  by 
DoD.  DoD  may  establish  a  contract  or 
agreement  with  the  other  nia;iaged 
health  care  program  for  the  purpose  of 
coordinating  beneficiary  entitlements 
under  the  other  program  and  the 
military  health  services  sy.stem.  This 
potentially  includes  any  private  sector 
health  maintenance  organization  (HMO) 
or  competitive  medical  plan,  and  any 
Medicare  HMO.  Any  contract  or 
ag  eement  entered  into  under  this 
paragraph  may  integrate  health  care 
benefits,  deliverv'.  financ  ing.  and 
Administrative  features  of  the  other 
maiiaged  care  plan  with  some  or  all  of 
the  features  of  the  TRICARE  Progra.ni. 
This  paragraph  is  based  on  10  US.C. 
section  1097(d).  as  amended  by  section 
714  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1995. 

H.  Resource  Sharing  A^reeiumts 
(proposed  §  199.17(h))" 

This  paragraph  provides  that  militarv 
treatment  facilities  may  establish 
resource  sharing  agreements  with  the 
applicable  managed  care  support 
contractors  for  the  purpose  of  providing 
for  the  sharing  of  resources  between  the 
two  parties.  Internal  and  external 
resource  sharing  agreements  are 
authorized.  Under  internal  resource 
sharing  agreements,  beneficiary  cost 
sharing  requirements  are  the  same  as  in 
military  facilities.  Under  internal  or 
external  resource  sharing  agreements,  a 
militarv'  treatment  facility  commander 
may  authorize  the  provision  of  services 
pursuant  to  the  agreement  to  .Medicare- 
eligible  beneficiaries,  if  this  will 
promote  the  most  cost-effective 
provision  of  services  under  the 
TRICARE  Program. 

/.  Health  Core  Finder  (proposed 
§199.17(i)) 

This  paragraph  establishes  proi  edures 
for  the  Health  Care  Finder,  an 
administrative  office  that  assists 
beneficiaries  in  being  referred  to 
appropriate  health  care  providers, 
espetially  the  MTF  and  civilian  network 


providers.  Health  Care  Finder  services 
are  available  to  all  beneficiaries. 

/.  General  Quality  Assurance. 
Utilization  Review,  and 
Prea u thoriza tion  Requ iremen ts 
(proposed  §199.17(j)) 

This  paragraph  emphasizes  that  all 
requirements  of  the  CHAMPUS  basic  ' 
program  relating  to  quality  assurance, 
utilization  review,  and  preauthori7.ati(in 
of  care  apply  to  the  CHAMPUS 
component  of  Prime.  Extra  and 
Standard.  These  requirements  and 
procedures  mav  also  be  made  applicable 
to  military  facility  services. 

K.  Pharmacy  >Jetivork  Services  in  Base 
Realignment  and  Closure  Sites 
(proposed  §  199.17(k)) 

This  paragraph  establishes  two 
special  pharmacy  programs,  a  retail 
pharmac  y  network  program  and  a  mail 
ser\  ice  pharmacy  program.  This 
proposal  is  made  with  consideration  of 
the  existing  mail  .service  pharmacv 
demonstration,  under  which  features  of 
the  permanent,  nationwide  program  are 
being  tested  at  a  number  of  sites. 
Proceeding  to  solicit  public  comment  on 
design  features  at  this  point,  prior  to 
completion  of  the  demonstration,  will 
enable  us  to  move  most  expcditiouslv  to 
establish  the  nationwide  program  in  ihe 
future. 

An  importcuit  aspect  of  the  mail 
servic*?  and  retail  pharmacy  progr.mis  is 
that,  under  the  authority  of  section  702 
of  the  .National  Defense  .Authorization 
Act  for  Fiscal  Year  1993.  Pub.  L.  102- 
484.  thi;re  is  a  special  rule  regarding     . 
eligibility  for  prescription  services.  The 
special  rule  is  that  Medicare-eligibli^ 
beneficiaries,  who  are  normallv 
ineligible  for  CHA.MPUS.  are  under 
certain  special  circumstances  eligiljjc 
for  the  pharmacy  programs.  The  special 
circumstances  are  that  they  live  in  an 
area  adversely  affected  by  the  closure  of 
a  military  medical  treatment  faci'i'v  .A 
provision  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  VM^ 
additionally  provides  eligibility  for 
Medicare  eligible  beseficiaries  who 
demonstrate  that  they  had  been  reliant 
on  a  former  military  medical  treatment 
facjlitv  for  pharmacy  services. 

Under  the  proposed  rule,  the  area 
adversely  affected  by  the  closure  of  a 
facility  is  established  as  the  catchment 
area  of  the  treatment  facility  that  closed. 
The  catchment  area  is  the  existing 
statutory  designation  of  the  geographical 
area  primarily  served  by  a  militarv 
hospital.  The  catchment  area  is  defined 
in  law  as  "the  area  within 
approximately  40  miles  of  a  medical 
fac  ilitv  of  the  uniformed  services."  Pub. 
L.  KJO-IHO.  s.'c:.  721(f)(1).  10  U.S.C.A. 
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1092  note.  This  is  also  the  geographical 
basis  in  the  law  for  nonavallabihty 
statements  that  authorize  CHAMPUS 
beneficiaries  who  live  within  areas 
served  by  military  hospitals  to  obtain 
care  outside  the  military  facility.  10 
U.S.C.  1079(a)(7).  Because  the  purpose 
of  the  special  eligibility  rule  for 
Medicare-eligible  beneficiaries  is  to 
replace  the  pharmacy  services  lost  as  a 
consequence  of  the  base  closure,  and 
because  the  40-mile  catchment  area  is 
the  only  geographical  area  designation 
established  in  law  to  describe  the 
beneficiaries  primarily  served  by  a 
military  medical  facility,  we  believe  it 
most  appropriate  to  adopt  the 
established  40-mile  catchment  area  for 
purposes  of  the  applicability  of  the 
special  eligibility  rule  for  pharmacy 
services.  Thus,  under  the  proposed  rule, 
Medicare-eligible  beneficiaries  who  live 
within  the  established  40-mile 
catchment  area  of  a  treatment  facility 
that  closed  are  eligible  to  use  the 
pharmacy  programs  if  available  in  that 
area. 

There  are  several  noteworthy  special 
rules  regarding  the  area  that  will  be 
considered  adversely  affected  by  the 
closure  of  a  military  treatment  facility. 
Fin>t.  40-mile  catchment  area  generally 
will  apply  in  the  case  of  the  closure  of 
a  nuiitary  clinic,  as  it  does  in  the  case 
of  the  closure  of  a  hospital.  Recognizing 
that  there  may  be  clinic  closurr  cases 
involving  very  small  clinics  that  were 
not  providing  any  significant  amount  of 
phamjacy  services  'o  retirees  and  their 
dependents,  these  cases  will  not  be 
considered  to  be  areas  adversely 
affected  by  the  closure  of  a  medical 
treatment  facility.  The  reason  for  this  is 
.simpiv  that  if  the  facility  was  not 
providing  a  significant  amount  of 
services,  its  closure  will  not  have  a 
noteworthy  adverse  affect  in  the  area. 
Another  circumstance  in  which  a 
facility  closure  will  not  be  considered  to 
have  an  adverse  affect  on  an  area  is  if 
the  area  is  also  within  the  catchment 
area  of  another  military  medical 
treatment  facility  that  remains  open  and 
available  to  the  beneficiaries. 

The  Director.  Office  of  CHAMI'US 
nidy  establish  other  procedures  for  the 
effective  operation  of  the  pharmacy 
programs,  dealing  with  issues  such  as 
encouragement  of  use  of  generic  drugs 
for  prescriptions  and  use  of  appropriate 
drug  formularies,  as  well  as 
establishment  of  requirements  for 
demonstration  of  past  reliance  on  a 
military  medical  treatment  facility  for 
pharmacy  services. 


L.  PRIMUS  and  NA  VCARE  Clinics 
(proposed  §199.17(1)) 

The  proposed  rule  would  add  a  new 
§  199.17(1).  Under  the  authority  of  10 
U.S.C.  sections  1074(c)  and  1097.  this 
section  would  authorize  PRIMUS  and 
NA  VCARE  Clinics,  which  have  operated 
to  date  under  demonstration  authority. 
Because  these  contractor  owned  and 
operated  clinics  have  increased 
beneficiariy  access  to  care  and  become 
very  popular  with  beneficiaries,  this 
provision  will  make  permanent  the 
PRIMUS  and  NA  VCARE  Clinic 
authority. 

As  under  the  demonstration  project. 
PRIMUS  and  NA  VCARE  Clinics  will 
functfon  as  extensions  of  military 
treatment  facilities.  As  such,  all 
beneficiaries  eligible  for  care  in  military 
treatment  facilities  (including  active 
duty  members.  Medicare-eligible 
beneficiaries,  and  other  non-CHAMPUS 
eligible  beneficiaries)  are  eligible  to  use 
PRIMUS  and  NAVCARE  Clinics.  For 
PRIMUS  and  NAVCARE  Clinics 
established  prior  to  October  1.  1994, 
CHAMPUS  deductibles  and  copayments 
will  not  apply.  Rather,  military  hospital 
policy  regarding  beneficiarv  charges 
will  apply.  For  PRIMUS  and  NAVCARE 
Clinics  established  after  September  30. 
1994.  the  provisions  of  the  Uniform 
HMO  Beneift  regarding  out  patient 
costsharing  will  apply  (see  proposed 
§  199.18(d)(3)).  Other  CHAMPUS  niles 
and  procedures,  such  as  coordination  of 
benefits  requirements  will  apply.  The 
Director.  OCHAMPUS  may  waive  or 
modify  CHAMPUS  regulatory 
requirements  in  connection  with  the 
operation  of  PRIMUS  and  NAVCARE 
Clinics. 

M.  Consolidated  Schedule  of  Beneficiary- 
Charges  (proposed  §  199.1 7(m)) 

This  paragraph  establishes  a 
consolidated  schedule  of  beneficiary 
charges  applicable  to  health  care 
services  under  TRICARE  for  Prime 
enrollees  (other  than  active  duty 
members).  Standard  enrollees.  and 
Medicare-eligible  beneficiaries.  The 
schedule  of  charges  is  summarized  at 
Table  1.  following  the  preamble.  As 
demonstrated  by  the  table.  TRICARE 
provides  for  reduced  beneficiary  out-of- 
pocket  costs. 

Included  in  the  consolidated  schedule 
of  beneficiary  charges  is  the  "Uniform 
HMO  Benefit"  design  required  bv  law 
This  is  further  discussed  in  the  next 
section  of  the  preamble. 

N.  Additional  Health  Care  Management 
Requirements  Under  Prime  (proposed 
§199.17(n)) 

This  paragraph  describes  additional 
health  care  management  requirements 


within  Prime,  and  establishes  the  point- 
of-service  option,  under  which 
CHAMPUS  beneficiaries  retain  the  right 
to  obtain  services  without  a  referral, 
albeit  with  higher  cost  sharing.  Each 
CHAMPUS-eligible  enrollee  will  select 
or  be  assigned  a  Primary  Care  Manager 
who  typically  will  be  the  enrollee's 
health  care  provider  for  most  services, 
and  will  serve  as  a  referral  agent  to 
authorize  more  specialized  treatment  if 
needed.  Health  Care  Finder  offices  will 
also  assist  enrollees  in  obtain  referrals  to 
appropriate  providers.  Referrals  for  care 
will  give  first  priority  to  the  local  MTF; 
other  referral  priorities  and  practices 
will  be  specified  during  the  enrollment 
process. 

O.  Enrollment  Procedures  (proposed 
§l99.17(o)) 

This  paragraph  describes  procedures 
for  enrollment  of  beneficiaries  other 
than  active  duty  members,  who  must 
enroll.  The  Prime  plan  features  open 
season  periods  during  which  enrollment 
is  pennitted.  Prime  enrollees  will 
maintain  participation  in  the  plan  for  a 
12  month  period,  with  disenrollment 
only  under  special  circumstances,  such 
as  when  a  beneficiary  moves  from  the 
area.  A  complete  explanation  of  the 
features,  rules  and  procedures  of  the 
Program  in  the  particular  locality 
involved  will  be  available  at  the  time 
enrollment  is  offered.  The  features,  rules 
and  procedures  may  be  revised  over 
time,  coincident  with  reenrollment 
opportunities. 

P.  Civilian  Preferred  Provider  Networks 
(propos€!d  §  199.17(p)) 

This  paragraph  sets  forth  the  rules 
governing  civilian  preferred  provider 
networks  in  the  TRICARE  Program.  It 
includes  conformity  with  utilization 
management  and  quality  assurance 
program  procedures,  provider 
qualifications,  and  standards  of  access 
for  provider  networks.  In  addition,  the 
methods  which  may  be  used  to  establish 
networks  are  identified. 

DoD  beneficiaries  who  are  not 
CHAMPUS-eligible.  such  as  Medicare 
beneficiaries,  may  seek  civilian  care 
under  the  rules  and  procedures  of  their 
existing  health  insurance  program. 
Providers  in  the  civilian  preferred 
provider  network  generally  will  be 
required  to  participate  in  Medicare,  so 
that  when  Medicare  beneficiaries  use  a 
network  provider  they  will  be  assured  of 
a  participating  provider. 

Q.  Preferred  Provider  Network 
Establishment  Under  Any  Qualified 
Provider  Method  (proposed  §  199.17(q)) 

This  paragraph  describes  one  process 
that  may  be  used  to  establish  a  preferred 
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provider  network  (the  "any  qualified 
provider  method")  and  establishes  the 
qualifications  which  providers  must 
demonstrate  in  order  to  join  the 
network. 

R.  General  Fraud.  Abuse,  and  Conflict  of 
Interest  Requirements  Under  TRICARE 
Program  (proposed  §  199.17(r)) 

This  paragraph  establishes  that  all 
fi-aud,  abuse,  and  conflict  of  interest 
requirements  for  the  basic  CHAMPUS 
program  are  applicable  to  the  TRICARE 
Program.        [j 

S.  Partial  Implementation  of  TRICARE 
(proposed  §199.17(s)) 

This  paragraph  explains  that  some 
portions  of  TRICARE  may  be 
implemented  separately:  A  program 
without  the  HMO  option,  or  a  program 
covering  a  subset  of  health  care  services, 
such  as  mentaJ  health  services. 

T.  Inclusion  of  Veterans  Hospitals  in 
TRICARE  Networks  (proposed 
§199.17(1)) 

This  paragraph  would  provide  the 
basis  for  participation  by  Department  of 
Veterans  Affairs  facilities  in  TRICARE 
networks,  based  on  agreements  between 
the  VA  and  DoD. 

U.  Cost  Sharing  of  Care  for  Family 
Members  of  Active  Duty  Members  in 
Overseas  Locations  (proposed 
§199.17(u)) 

This  paragraph  would  permit 
establishment  of  special  CHAMPUS  cost 
sharing  rules  for  family  members  of 
active  duty  members  when  they 
accompany  the  member  on  a  tour  of 
duty  outside  the  United  States.  A 
recently  initiated  demonstration 
program,  described  in  the  Federal 
Register  of  September  2.  1994  (59  FR 
45668),  tests  such  a  program  for  active 
duty  family  members  in  countries 
served  by  OCHAMPUS.  Europe. 

V.  Administrative  Procedures  (proposed 
§199.17(v))        ^ 

This  paragraph  authorizes 
establishment  of  administrative 
procediues  for  the  TRICARE  Program. 

III.  Provisions  of  the  Rule  Concerning 
the  Uniform  HMO  Benefit  Option 

A.  In  General.  (§  199.18(a)) 

This  paragraph  introduces  the 
Uniform  HMO  Benefit  option.  The 
statutory  provision  that  establishes  the 
parameters  for  determination  of  the 
Uniform  HMO  Benefit  option  is  section 
731  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994. 
It  requires  the  establishment  of  a 
Uniform  HMO  Benefit  option,  which 
shall  "to  the  maximum  extent 


practicable"  be  included  "in  all  future 
managed  health  care  initiatives 
undertaken  by"  DoD.  This  option  is  to 
provide  "reduced  out-of-pocket  costs 
and  a  benefit  structure  that  is  as  uniform 
as  possible  throughout  the  United 
States."  The  statute  further  requires  a 
determination  that,  in  the  managed  care 
initiative  that  includes  the  Uniform 
HMO  Benefit,  DoD  costs  "are  no  greater 
than  the  costs  that  would  otherwise  be 
incurred  to  provide  health  care  to  the 
covered  beneficiaries  who  enroll  in  the 
option." 

In  addition  to  this  provision  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1994,  a  similar  requirement 
is  estabhshed  by  section  8025  of  the 
DoD  Appropriations  Act,  1994.  As  part 
of  an  initiative  "to  implement  a 
nationwide  managed  health  care 
program  for  the  military  health  services 
system,"  DoD  shall  establish  "a 
uniform,  stabihzed  benefit  stnicture 
characterized  by  a  triple  option  health 
benefit  feature."  Our  Uniform  HMO 
Benefit  also  implements  this 
requirement  of  law. 

In  fiscal  year  1993,  DoD  implemented 
the  expansion  of  the  CHAMPUS  Reform 
Initiative  to  the  areas  of  Carswell  and 
Bergstorm  Air  Force  Bases  in  Texas  and 
England  Air  Force  Base,  Louisiana. 
(These  sites  were  singled  out  because 
they  were  military  bases  identified  for 
closure  in  the  Bare  Realignment  and 
Closure,  or  "BRAC"  process;  thus  the 
benefit  developed  for  them  is  called  the 
"BRAC  Benefit.")  This  e.xpansion  of  the 
CHAMPUS  Reform  Initiative  offers 
positive  incentives  for  enrollment  and 
preser\'es  the  basic  design  of  the  original 
CHAMPUS  Reform  Initiative  program, 
although  it  is  not  identical  to  that 
program.  The  original  CH.'l.MPUS 
Reform  Initiative  design  featured  a  S5 
per  visit  fee  for  most  office  visits,  a  very 
much  reduced  schedule  of  other 
copayments,  and  no  deductible  or 
enrollment  fee.  Although  its  generosity 
made  it  very  popular  with  beneficiaries, 
it  also  caused  substantial  concerns 
regarding  government  budget  impact. 
This  benefit  fails  to  meet  the  statutory 
requirement  for  cost  neutrality  to  DoD. 

The  Carswell/Bergstrom/England 
HMO  benefit  (BRAC  Benefit)  model 
attempts  partially  to  address  these 
concerns,  while  providing  enhanced 
benefits.  It  features  enrollment  fees  for 
some  categories  of  beneficiaries,  $5,  SlO, 
or  Si  5  per  visit  fees,  depending  on 
beneficiarv-  categorj',  and  inpatient  per 
diems  of  $125  for  retirees,  their  family 
members  and  survivors. 

A  new  HMO  benefit  is  being 
presented  in  this  proposed  rule  as  the 
Uniform  HMO  Benefit.  The  principal 
features  of  the  proposed  benefit  are 


displayed  in  Table  3  following  the 
preamble.  Its  most  significant  change 
from  the  BRAC  Benefit  is  that  inpatient 
cost  sharing  for  retirees,  their 
dependents  and  survivors  is  reduced  to 
the  levels  faced  by  active  duty 
dependents,  with  concomitant  increases 
in  enrollment  fees  for  these 
beneficiaries.  A  second  important 
change  is  that  there  would  be  no 
enrollment  fee  for  dependents  of  active 
duty  members.  Finally,  fees  are  set  so 
that  they  may  be  held  constant  for  a 
five-year  period,  rather  than  escalating 
each  year  with  price  inflation. 

The  development  of  this  proposed 
Uniform  HMO  Benefit  included 
painstaking  analysis  of  utilization,  cost, 
and  administrative  effect  of  potential 
cost  sharing  schedules.  This  analysis 
included  a  series  of  assumptions 
regarding  most  likely  ramifications  of 
various  components  of  the  benefit  and 
the  operation  of  the  TRICARE  Program. 
Based  on  this  exhaustive  analysis,  the 
formulation  of  the  Uniform  HMO 
Benefit  in  the  proposed  rule  is  the  most 
generous  benefit  DoD  can  offer 
consistent  with  the  statutory  cost- 
neutrality  mandate. 

B.  Benefits  Covered  Under  the  Uniform 
HMO  Benefit  Option  (§  199.18(b)) 

For  CHA.MPUS-eligible  beneficiaries, 
the  HMO  Benefit  option  incorporates 
the  existing  CHAMPUS  benefit  package, 
with  potential  additions  of  preventive 
services  and  a  case  management 
program  to  approve  coverage  of  usually 
noncovered  health  care  services  (such  as 
home  health  services)  in  special 
situations. 

C.  Deductibles.  Fees,  and  Cost  Sharing 
Under  the  HMO  Benefit  Option 
(proposed  §  199.18(c)' through  (Q) 

Instead  of  usual  CHAMPUS  co.st 
sharing  requirements,  Uniform  H.V10 
Benefit  option  participants  will  p.qy 
special  per-service,  specific  dollar 
amounts  or  special  reduced  cost  sharing 
percentages,  which  would  vary  bv 
category'  of  benefician'. 

The  Uniform  H.MO  Benefit  also  would 
include  an  annual  enrollment  fee. 
which  would  be  in  lieu  of  the 
CHAMPUS  deductible.  The  current 
CHAMPUS  deductible  is  S50  per  person 
or  SlOO  per  family  for  family  members 
of  active  duty  members  in  pav  grades  E- 
1  through  E-4;  and  Si 50  per  person  or 
$300  per  family  for  all  other 
beneficiaries.  The  enrollment  fee  under 
the  Uniform  H.MO  Benefit  option  would 
var>'  by  beneficiary  category:  SO  for 
active  duty  family  members,  and  S230 
individual  or  $460  family  for  retirees, 
their  family  members,  and  survivors. 
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The  amount  of  proposed  enrollment 
fees,  outpatient  charges  and  inpatient 
ropayment  under  the  uniform  HMO 
benefit  are  presented  in  detail  in 
§  199.18(c)  through  (f). 

D.  Applicability  of  the  Uniform  HMO 
Benefit  to  the  Uniformed  Service 
Treatment  Facilities  Managed  Care 
Program  (proposed  §  199.18(g)) 

The  section  would  apply  the  uniform 
HMO  Benefit  provisions  to  the 
Uniformed  Services  Treatment  Facility 
Managed  Care  Program,  beginning  in 
fiscal  year  1996.  This  program  includes 
civilian  contractors  providing  health 
care  services  under  rules  quite  different 
from  CHAMPUS.  the  CHAMPUS  Reform 
Initiative,  or  other  CHAMPUS-related 
programs. 

The  National  Defense  Authorization 
Act  for  Fiscal  Year  1991,  section  718(c), 
required  implementation  of  a 
■'managed -care  delivery  and 
reimbursement  model  that  will  continue 
to  utilize  the  Uniformed  Services 
Treatment  Facilities"  in  the  MHSS.  This 
provision  has  been  amended  and 
supplemented  several  times  since  that 
Act.  Most  recently,  section  718  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1994  authorized  the 
establishment  of  "reasonable  charges  for 
inpatient  and  outpatient  care  provided 
to  all  categories  of  beneficiaries  enrolled 
in  the  managed  care  program."  This  is 
a  deviation  from  previous  practice, 
which  had  tied  Uniformed  Services 
Treatment  Facilities  (USTF)  rules  to 
those  of  military  hospitals.  This  new 
statutory  provision  also  states  that  the 
schedule  and  application  of  the 
reasonable  charges  shall  be  in 
accordance  with  terms  and  conditions 
specified  in  the  USTF  Managed  Care 
Plan.  The  USTF  Managed  Care  Plan 
agreements  call  for  implementation  in 
the  USTF  Managed  Care  Program  of  cost 
sharing  requirements  based  on  the  level 
and  range  of  cost  sharing  required  in 
DoD  managed  care  initiatives. 

Under  section  731  of  the  FY-94 
.Authorization  Act,  the  Uniform  HMO 
Benefit  is  to  apply  "to  the  mciximum 
extent  practicable"  to  "all  future 
managed  care  initiatives  undertaken  by 
the  Secretary."  The  Conference  Report 
accompanying  this  .Act  calls  on  Do  J  "to 
develop  and  implement  a  plan  to 
introduce  competitive  managed  care 
into  the  areas  served  by  the  USTFs  to 
stimulate  competition"  among  health 
care  provider  organizations  "for  the 
cost-effective  provision  of  quality  health 
care  services."  We  have  determined  that 
it  is  practicable  to  use  the  Uniform 
HMO  Benefit  for  the  USTF  Managed 
Care  Program.  In  addition,  this  action 
will  stimulate  competition  between  the 


USTFs  and  firms  operating  the  other 
DoD  managed  care  program  to  which 
the  Uniform  HMO  Benefit  applies. 
Based  on  these  Congressional 
provisions,  as  well  as  compelling  need 
for  a  uniform  HMO  benefit,  we  propose 
to  include  the  USTF  Managed  Care 
Program  under  the  Uniform  HMO 
Benefit,  effective  October  1,  1995. 

IV.  Provisions  of  the  Proposed  Rule 
Concerning  Other  Regulatory  Changes 

The  proposed  rule  makes  a  number  of 
additional  changes  to  support 
implementation  of  TRICARE. 

A.  Nonavailability  Statements 
(proposed  revisions  to  §§  199.4(a)(9)  and 
199.15) 

Proposed  revisions  to  §  199.4(a)(9) 
provide  the  basis  for  administrative 
linkages  between  a  determination  of 
medical  necessity  and  the  decision  to 
issue  or  deny  a  Nonavailability 
Statement  (NAS).  NASs  are  issued  when 
an  MTF  lacks  the  capacity  or  capability 
to  provide  a  service,  but  carry  no 
imprimatur  of  medical  necessity. 
Proposed  revisions  to  §  199.15  establish 
ground  rules  for  CHAMPUS  PRO  review 
of  care  in  mihtary  medical  treatment 
facilities,  and  would  allow  for 
consolidated  determinations  of  medical 
necessity  applicable  to  both  the  MTF 
and  civilian  contexts  when  the 
CHAMPUS  PRO  performs  the  review. 

Additional  proposed  revisions  to 
se«  tion  199.4  relate  to  the  issuance  of 
NASs  by  designated  military  clinics. 
Beneficiaries  residing  near  such 
designated  clinics  would  have  to  obtain 
a  nonavailability  statement  for  the 
selected  outpatient  services  subject  to 
NAS  requirements  under 
§  199.4(A)(9)(i)(C). 

In  a  notice  of  proposed  rule  making 
published  on  May  11,  1993,  we 
proposed  a  new  provision  to  allow 
consideration  of  availability  of  care  in 
civilian  preferred  provider  networks  in 
cormection  with  issuance  of  non- 
availability statements;  in  conjunction 
with  this,  a  considerable  expansion  of 
the  Ust  of  outpatient  service  for  which 
an  NAS  is  required  was  proposed.  That 
proposal  was  not  finalized.  Now  we 
propose  a  more  limited  program, 
covering  only  inpatient  care.  Recently,  a 
demonstration  program  was  established 
in  California  and  Hawaii,  allowing 
consideration  of  availability  of  care  in 
civilian  preferred  provider  networks  in 
connection  with  issuance  of  non- 
availability statements  for  inpatient 
ser\'ices  only.  The  results  of  the 
demonstration  will  be  incorporated  into 
a  Report  to  Congress  on  the  expanded 
use  of  NASs,  as  required  by  section  735 
of  the  National  Defense  Authorization 


Act  for  FY  1995,  due  not  later  than 
December  31, 1994.  Early  indications 
are  that  the  demonstration  effort  has 
saved  money  without  adverse  impacts; 
the  report  to  Congress  will  provide  a 
definitive  assessment.  No  final  action  to 
expand  the  program  will  go  into  effect 
until  well  after  we  comply  with  the 
Congressional  reporting  requirement. 

Finally,  proposed  revisions  to 
§  199.4(a)(9)  would  apply  NAS 
requirements  in  cases  where  military 
providers  serving  at  designated  military 
outpatient  clinics  also  provide  inpatient 
care  to  beneficiaries  at  civilian 
hospitals,  under  External  Partnership  or 
Resource  Sharing  Agreements. 

B.  Participating  Provider  Program 
(proposed  revisions  to  §  199.14) 

Proposed  revisions  to  §  199.14  change 
the  Participating  Provider  Program  from 
a  mandatory,  nationwide  program  to  a 
localized,  optional  program.  The  initial 
intent  of  the  program  was  to  increase 
the  availability  of  participating 
providers  by  providing  a  mechanism  for 
providers  to  sign  up  as  Participating 
Providers;  a  payment  differential  for 
Participating  Providers  was  to  be  added 
as  an  inducement.  With  the  advent  of 
the  TRICARE  Program  and  its  extensive 
networks  of  providers,  the  nationwide 
implementation  of  the  Participating 
Provider  Program  would  be  redundant. 
Accordingly,  this  rule  would  eliminate 
the  nationwide  program.  Where  the 
need  arises.  CHAMPUS  contractors  will 
act  to  foster  participation,  including 
establishment  of  a  local  Participating 
Provider  Program  when  needed,  but  not 
including  the  payment  differential 
feature. 

V.  Regulatory  Procedures 

E.xecutive  Order  12866  requires 
certam  regulator).-  assessments  for  any 
"signilcant  regulatory  action,"  defined 
as  one  which  would  result  in  an  annual 
effect  on  the  economy  of  SlOO  million 
or  more,  or  have  other  substantial 
impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  is  not  a  significant  regulatory 
action  under  the  provisions  of  Executive 
Order  12866,  and  it  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  proposed  rule  will  impose 
additional  information  collection 
requirements  on  the  public  under  the 
Paperwork  Reduction  Act  of  1980  (44 
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U.S.C.  3501-3511),  because 
beneficiaries  will  be  required  to  enroll. 
Information  collection  requirements  are 
under  review. 


This  is  a  proposed  rule.  Public 
comments  are  invited.  All  comments 
will  be  considered.  A  discussion  of  the 
major  issues  raised  by  public  comments 


Table  1.— Consolidated  Schedule  of  Beneficiary  Charges 


will  be  included  with  issuance  of  the 

final  rule,  anticipated  approximatelv  60 

days  after  the  end  of  the  comment 
period.  ■ 


Services  from  TRICARE  Network 
Providers. 


Services  from  non-networV  provid- 
ers. 


Internal  resource  sharing  agree- 
ments. 

External  resource  sharing  agree- 
ments. 


PRIMUS  and  NAVCARE  Clinics 
established  before  October   i 
1994. 

PRIMUS  and  NAVCARE  Clinics 
established  after  September  30 
1994. 

Prescription  drugs  from  civilian 
pharmacies. 


TRICARE  prime 


Outpatient  services  in  military  fa-    No  charge 

cilities. 
inpatient  services  in  military  facili-    Applicable 

*'®^-  I     charges. 


Uniform  HMO  Benefit  cost  sharing 
applies  (see  Table  4),  except 
unauthorized  care  covered  by 
point-of-service  rules. 

TRICARE  Prime  point-of-service 
njles  apply:  deductible  of  S300 
per  person  or  S600  per  family; 
cost  share  of  50  percent. 

Same  as  military  facility  cost  shar- 
ing. 

For  professional  charges,  same 
as  military  facility  cost  sharing; 
for  facility  charges,  same  as 
Uniform  HMO  Benefit  cost  shar- 
ing. 

Same  as  military  facilities  


Uniform  HMO   Benefit  outpatient 
cost  sharing  applies. 

As  specified  in  Uniform  HMO  Ben- 
efit (see  Table  4). 


TRICARE  standard 


TRICARE  Extra  cost  sharing  ap- 
plies (see  Table  2). 


Standard  CHAMPUS  cost  sharing 
applies. 


Same  as  military  facility  cost  shar- 
ing. 

For  professional  charges,  same 
as  military  facility  cost  sharing; 
tor  facility  charges,  same  as 
TRICARE  Extra  cost  sharing. 

Same  as  military  facilities  


Medicare  eligible  beneficianes 


daily       subsistence 


Uniform  HMO  Benefit  outpatient 
cost  sharing  applies. 

For  retail  pharmacy  network,  20 
percent  cost  share;  for  mail 
service  pharmacy,  S4  per  pre- 
scription for  active  duty  depend- 
ents; S8  per  presaiption  for  re- 
tirees, their  dependents  and 
survivors. 

Same  as  TRICARE  Prime  

Same  as  TRICARE  Prime  


Cost  shanng  for  Medicare  partici- 
pating providers  generally  ap- 
plies. 

Standard  Medicare  cost  sharing 
applies. 


Where  applicable,  same  as  mili- 
tary facility  cost  shanng. 

Where  applicable,  for  professional 
charges,  same  as  military  facil- 
ity cost  shanng;  for  facility 
charges,  same  as  standard 
Medicare  cost  sharing. 

Same  as  military  facilities. 


Uniform  HMO  Benefit  outpatient 
cost  sharing  applies. 

In  facility  closure  cases:  from  re- 
tail pharmacy  network.  20  per- 
cent cost  share;  from  mail  serv- 
ice pharmacy,  S8  per  prescrip- 
tion; no  deductitile. 


Same  as  TRICARE  Prime. 
Same  as  TRICARE  Prime. 


1 


Table  2.-Proposed  TRICARE  Triple  Option  Program 


ENROLLMENT  Ffff 


TRICARE  standard 


OUTPATIENT  DEDUCTIBLE 


OUTPATIENT  SERVICES  COST 
SHARES,  INCLUDING  MEN- 
TAL HEALTH.  EMERGENCY 
SERVICES.  ETC. 

INPATIENT  COST  SHARES.  IN- 
CLUDING MATERNITY  AND 
SKILLED  NURSING  FACILI- 
TIES. NOT  INCLUDING  MEN- 
TAL HEALTH. 


AMBULATORY  SLWGERY 


NONE 


PRESCRIPTION    DRUG    BENE- 
FITS. 


S300  FAMILY  (SlOO  E4  4 
BELOW). 

ACT  DUTY  DEPS— 20%  COPAY 
AFTER  DEDUCTIBLE  OTH- 
ERS—25%  COPAY  AFTER 
DEDUCTIBLE. 

ACT  DUTY  DEPS— S25  PER  AD- 
MISSION OR  CURRENT  PER 
DIEM.  WHICHEVER  IS 
GREATER  OTHERS— LESSER 
OF  APPLICABLE  PER  DIEM 
(S323  IN  FY  1995)  OR  25%  OF 
INSTITUTIONAL  CHARGES 
PLUS  25%  OF  PROFES-' 
SIGNAL  CHARGES. 

ACT  DUTY  DEPS-S25  PER  EPI- 
SODE OTHERS— 25%  OF  AL- 
LOWABLE CHARGES. 

ACT  DUTY  DEPS-20%  COPAY 
AFTER  DEDUCTIBLE  OTH- 
ERS-25%  OF  ALLOWABLE 
CHARGES. 


TRICARE  extra 


f^NE 


SAME  AS  STANDARD 

CHAMPUS. 

ACT  DUTY  DEPS— 15%  COPAY 
AFTER  DEDUCTIBLE  OTH- 
ERS—20%  COPAY  AFTER 
DEDUCTIBLE. 

ACT  DUTY  DEPS-SAME  AS 
STANDARD  CHAMPUS  OTH- 
ERS—LESSER OF  S250  PER 
DAY  OR  25%  OF  INSTITU- 
TIONAL CHARGES,  PLUS  20% 
OF  PROFESSIONAL 

CHARGES. 


ACT  DUTY  DEPS— $25  COPAY 
OTHERS-20%  COPAY 

AFTER  DEDUCTIBLE. 

ACT  DUTY  DEPS— 15%  COPAY 
AFTER  DEDUCTIBLE;  NO  DE- 
DUCTIBLE IF  NETWORK 
PHARMACY  OTHERS— 20% 
COPAY  AFTER  DEDUCTIBLE- 
NO  DEDUCTIBLE  IF  NET- 
WORK PHARMACY 


TRICARE  prime 


ACT  DUTY  DEPS— NONE  OTH- 
ERS—S230  INDIVIDUAL,  S460 
FAMILY. 

NONE. 

SEE  TABLE  ^-SCHEDULE  OF 
UNIFORM  HMO  BENEFIT 
COPAYMENTS. 

ACT  DUTY  DEPS-S25  PER  AD- 
MISSION OR  S11  PER  DIEM 
WHICHEVER  IS  GREATER. 
OTHERS— SAME  AS  ACT 
DUTY  DEPS. 


ACT  DUTY  DEPS— S25  COPAY 
OTHERS— SAME  AS  ACT 
DUTY  DEPS. 

ACT  DUTY  DEPS-S5  PER  PRE- 
SCRIPTION OTHERS— S9  PER 
PRESCRIPTION. 
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Table  2.— Proposed  TRICARE  Triple  Option  Program— Continued 


HOSPITALIZATION  FOR  MEN- 
TAL ILLNESS  AND  SUB- 
STANCE USE. 


TRICARE  Standard 


ACT  DUTY  DEPS-S25  PER  AD- 
MISSION OR  S20  PER  DIEM 
WHICHEVER  IS  GREATER 
OTHERS— LESSER  OF  APPLI- 
CABLE PER  DIEM  (S132  IN  FY 
1995)  OR  25%  OF  INSTITU- 
TIONAL CHARGES.  PLUS  25% 
OF  PROFESSIONAL 

CHARGES. 


TRICARE  extra 


ACT  DUTY  DEPS— SAME  AS 
TRICARE  STANDARD  OTH- 
ERS—20%  OF  INSTITU- 
TIONAL AND  PROFESSIONAL 
CHARGES. 


TRICARE  prime 


ACT  DUTY  DEPS-SAME  AS 
TRICARF  STANDARD  OTH- 
ERS—$40  PER  DIEM. 


Note:  THIS  CHART  IS  FOR  ILLUSTRATIVE  PURPOSES  ONLY.  IT  DOES  NOT  INCLUDE  ALL  DETAILS  OF  BENEFITS  AND  COPAYMENTS 

Table  3.— Uniform  HMO  Benefit  Fee  and  Copayment  Schedule 


Annual  Enrollment  Fee  

Outpatient  Visits,  Including  Separate  Radiology  or  LatJ  Servk;es.  Famiiy  Healthrarid  Hoto  He^ 

Visits  

Emergency  Room  Visits ."!'!!!!!!"! 

Mental  Health  Visits.  Individual !!!!!!"!!"!"!"!!!"."!"!"" 

Mental  Health  Visits,  Group "....!"!!II!!!!!1"!"!!1"."  " 

Ambulatory  Surgery  '  "  ' 

Prescriptions !!.!!!!!."!!!!! 

AmbularKe  Services  !.!..."!" 

DME,  Prostheses,  Supplies !.!"!!!!!!! 

Inpatient  Per  Diem,  General 

Inpatient  Per  Diem.  MH/Substance  Use .'"i^^"!"".."""!!.""."!!!!!"."!!!!!!!."!."! 

'  Percent. 

^Minimum  S25  per  admission. 


ADDS  E4 
and  t>elow 


SO/SO 

6 

10 

10 

6 

25 

5 

10 

'10 

-11 

-20 


ADDS  E5 
ar>d  above 


SO/SO 

12 

30 

20 

12 

25 

5 

15 

'15 

-11 

-■20 


Retirees, 
deps,  and 
survivors 


S230/S460 

12 

30 

25 

17 

25 

9 

20 

•20 

-11 

40 


List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped.  Health 
insurance,  and  Militarj'  personnel. 

Accordingly,  32  CFR  part  199  is 
proposed  to  be  amended  as  follows: 

PART  199— [AMENDED] 

1.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

.\uthority:  5  U.S.C.  .301.  10  U.S.C.  1079, 
1086. 

2.  Section  199.1  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (r). 
to  read  as  follows: 

§199.1     General  provisions. 

•         «         *         «         » 

(r)  TRICARE  Program.  Many  rules  and 
procedures  established  in  sections  of 
this  part  are  subject  to  revision  in  areas 
where  the  TRICARE  Program  is 
implemented.  The  TRICARE  Program  is 
the  means  by  which  managed  care 
activities  designed  to  improve  the 
delivery  and  financing  of  health  care 
.services  in  the  Military  Health  Services 
System  (MHSS)  are  carried  out.  Rules 
and  procedures  for  the  TRICARE 
Program  are  set  forth  in  §  199.17 

;t.  Section  199.2(b)  is  proposed  to  be 
amended  by  adding  the  following 


definitions  and  placing  them  in 
alphabetical  order  to  read  as  follows: 

§199.2    Definitions. 

*  •         •         •         * 

External  Resource  Sharing 
Agreement.  A  type  of  E.\ternal 
Partnership  Agreement,  established  in 
the  conte.xt  of  the  TRICARE  program  by 
agreement  of  a  military  treatment 
facility  commander  and  an  authorized 
TRICARE  contractor.  External  Resource 
Sharing  Agreements  may  incorporate 
TRICARE  features  in  lieu  of  standard 
CHAMPUS  features  that  would  apply  to 
standard  External  Partnership 
Agreements. 

*  «        *        *        « 

Internal  Resource  Sharing  Agreement. 
A  type  of  Internal  Partnership 
Agreement,  established  in  the  context  of 
the  TRICARE  program  by  agreement  of 
a  military-  treatment  faciJity  commander 
and  an  authorized  TRICARE  contractor. 
Internal  Resource  Sharing  Agreements 
may  incorporate  TRICARE  features  in 
lieu  of  standard  CHAMPUS  features  diat 
would  apply  to  standard  Internal 
Partnership  Agreements. 

NAVCARE  Clinics.  Contractor  owned, 
staffed,  and  operated  primary  clinics 
exclusively  serving  uniformed  services 


beneficiaries  pursuant  to  contracts 
awarded  by  a  Military  Department 

*  *         •        »        ♦ 

PRIMUS  Clinics.  Contractor  owned 
staffed,  and  operated  primary'  care 
clinics  exclusively  serving  uniformed 
services  beneficiaries  pursuant  tu 
contracts  awarded  by  a  Military 
Department. 

*  •        •         »        * 

TRICARE  Program.  The  program 
established  under  §  199.  J  7 

*  »        •        «        * 

TRICARE  Extra  Plan.  The  health  care 
option,  provided  as  part  of  the  TRICARF; 
Program  under  §  199.17.  under  which 
beneficiaries  may  choose  to  receive  care 
in  facilities  of  the  uniformed  services,  or 
from  special  civilian  network  providers 
(with  reduced  cost  sharing),  or  from  any 
other  CHAMPUS-audiorized  provider  " 
(with  standard  cost  sharing). 

*  •        *        »        « 

TRICARE  Prime  Plan.  The  health  care 
option,  provided  as  part  of  the  TRICARE 
Program  under  §  199.1 7,  under  which 
beneficiaxies  enroll  to  receive  all  health 
care  from  facilities  of  the  uniformed 
services  and  civilian  network  providers 
(with  civilian  care  subject  to 
substantially  reduced  cost  sharing). 


TRICARE  Standard  Plan.  The  health 
care  option,  provided  as  part  of  the 
TRICARE  Program  under  §  199.17, 
under  which  beneficiaries  are  eligible 
for  care  in  facilities  of  the  uniformed 
.services  and  CHAMPUS  under  standard 
niles  and  procedures. 
*         *         *     I    «         • 

Uniform  HMO  benefit.  The  health  care 
benefit  established  by  §  199.18. 


and  other  selected  outpatient 
procedures  which  have  high  unit  costs 
and  for  which  care  may  be  available  in 
military  facilities  generally.  The 
selected  outpatient  procedures  will  be 
uniform  for  all  CHAMPUS  beneficiaries. 
A  list  of  the  selected  outpatient  clinics 
to  which  this  NAS  requirement  applies 
will  be  published  periodically  in  the 
Federal  Register. 


Uniformed  Sfi^'ices  Treatment 
Facilities  Manc^ged  Care  Program.  The 
managed  care  program  established 
pursuant  to  seqtion  718(r)  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1991,  Pub.  L.  101-510,  for 
certain  former  Public  Health  Service 
hospitals  deemed  to  be  facilities  of  the 
uniformed  services  by  section  911  of  the 
Military  Construction  Authorization 
Act,  1982,  Pub.jL.  97-99,  42  U.S.C. 
248C.  Onain  rijjles  pertaining  to  this 
program  are  established  by  §  199.18. 
*         *         ♦       j ,«         » 

4.  Section  19^.4  is  proposed  to  be 
amended  by  redesignating  paragraph 
(a)(1)  as  paragraph  (a)(l)(i).  by  adding 
new  paragraph  (a)(l)(ii),  by  revising 
paragraph  (a){9)(i)(C),  and  by  adding 
new  paragraphs  (a)(9)(vi)  and  (a)(9)(vii), 
to  read  as  follows: 

§199.4    Basic  program  benefits. 

(a)*    *    *         II 

(D*   *  *        H 

(ii)  Impact  offRICARE  Program.  The 
basic  program  benefits  set  forth  in  this 
section  are  applicable  to  the  basic 
CHAMPUS  program.  In  areas  in  which 
the  TRICARE  Program  is  implemented, 
certain  provisioBs  of  §  199.17  will  apply 
instead  of  the  provisions  of  this  section. 
In  those  areas,  the  provisions  of  §  199.17 
will  fake  precedence  over  any 
provisions  of  thip  section  with  which 
they  conflict. 
*        *         * 

(9)*    •    « 

(i)*    *    * 

(C)  An  N.AS  is  also  required  for 
selected  outpatient  procedures  if  such 
services  are  not  available  at  a  Uniformed 
Ser\'ice  facility  (including  selected 
facilities  which  ^re  exclusively 
outpatient  clinics)  located  within  a  40- 
mile  radius  (catchment  area)  of  the 
residence  of  the  beneficiary.  This  does 
not  apply  to  emergency  services  or  for 
services  for  which  another  insurance 
plan  or  program  provides  the 
beneficiary  primary  coverage.  Any 
changes  to  the  selected  outpatient 
procedures  will  be  published  in  the 
Federal  Register  at  least  30  days  before 
the  effective  date  of  the  change  by  the 


ASD(HA)  and  wi 


following  categories;  Outpatient  surgery 


1  be  hmited  to  the 


(vi)  Consideration  of  availability  of 
care  in  civilian  preferred  provider- 
networks  in  connection  with  issuance  of 
Nonavailability  Statements.— {A] 
General  requirement.  With  respect  to 
any  inpatient  health  care  service  subject 
to  a  Nonavailability  Statement 
requirement  under  paragraph  (a)(9)(B)  of 
this  section,  in  determining  whether  to 
issue  a  Nonavailability  Statement,  the 
commander  of  the  military  treatment 
facility  may  consider  the  availability  of 
services  from  selected  civilian  health 
care  facilities  within  the  same 
catchment  area.  If  the  commander 
determines  that,  although  the  services 
are  not  available  from  a  military 
treatment  facility,  the  services  are 
available  from  such  a  selected  civilian 
facility,  the  commander  may  deny  a 
Nonavailability  Statement,  if  a 
Nonavailability  Statement  is  denied  on 
this  basis,  CH.\MPUS  cost  sharing  is  not 
allowed  if  the  services  are  not  obtained 
from  the  designated  civilian  facility. 
Civilian  facilities  to  which  this 
requirement  applies  are  those  facilities 
that  are  in  a  preferred  provider  network, 
established  under  procedures  specified 
by  the  Director.  OCHAMPUS,  within  the 
40-mile  catchment  arc.  able  to  provider 
the  services  needed. 

(B)  Additional  requirement  under 
External  Partnership/Resource  Sharing 
programs.  The  Assistant  Secretary  of 
Defense  (Health  Affairs)  may  designate 
selected  military  outpatient  clinics  for 
additional  NAS  requirements  regarding 
inpatient  hospital  care  available  under 
an  External  Partnership  or  External 
Resources  Sharing  agreement.  Under 
such  an  agreement,  care  will  be 
provided  at  a  civilian  facility,  but 
professional  services  will  be  provided 
by  on  or  more  physicians  (or  other 
individual  health  care  providers)  on 
.staff  at  the  military  outpatient  clinic. 
With  respect  to  the  designated  military 
outpatient  clinics  and  the  specified 
services  covered  by  such  External 
Partnership  or  External  Resource 
Sharing  agreement.  Nonavailability 
.Statements  will  be  required  to  the  same 
extent  as  they  are  for  inpatient  military 
hospitals  located  within  an 
approximately  40-niile  radius  of  a 
beneficiary's  residence.  If  services  are 


available  under  an  External  Partnership 
Resource  Sharing  agreement,  the 
mihtary  clinic  commander  may  deny  h 
Nonavailability  Statement.  If  a' 
Nonavailability  Statement  is  denied  on 
this  basis,  CHAMPUS  cost  sharing  is  not 
allowed  if  the  services  are  not  obtained 
from  the  designated  civilian  facility 
under  the  External  Partnership  or  ' 
External  Resource  Sharing  agreement.  .A 
list  of  selected  military  outpatient 
clinics  and  services  covered  by  the 
External  Partnership  or  External 
Resource  Sharing  agreement  .N.AS 
requirement  will  be  published 
periodically  in  the  Federal  Register 
(C)  Exceptions.  A  Nonaxailaoility 
Statement  may  not  be  withheld  on  the 
basis  of  paragraphs  (a)(9)(vi)(.A)  or 
(a)(9)(vi)(B)  of  this  section  in  any  of  the 
following  circumstances: 

(J)  A  case-hy-case  waiver  is  granted 
based  on  a  medical  judgment  made  b\ 
the  commander  (or  other  official 
designated  for  this  purpose)  of  the 
military  treatment  facility  (or 
Specialized  Treatment  Ser\  ice  Center) 
that  although  the  care  is  available  from 
a  designated  civilian  provider,  it  would 
be  medically  inappropriate  because  of  ,i 
delay  in  the  treatment  or  other  special 
reason  to  require  that  such  provider  be 
used;  or 

[2]  A  case-by-case  v\-aiver  is  granted 
by  the  commander  (or  other  official 
designated  for  this  purpose)  of  the 
military  treatment  facility  (or 
Specialized  Treatment  Service  Center) 
that  although  the  care  is  available  from 
a  designated  civilian  provider,  use  of 
that  provider  would  impose  exceptional 
hardship  on  the  beneficiarv  or  the 
beneficiary's  family. 

(D)  Procedures,  the  waiver  requesi 
and  appeal  procedures  established 
pursuant  to  paragraph  (a)(10)(vii)  of  this 
section  shall  be  applicable  to  the  case- 
bv-case  waivers  referred  to  in  paragraph 
(a)(9)(vi)(C)  of  this  section. 

(E)  Preference  for  military  facilitv  iv.sc 
In  any  case  in  which  ser\ices  subject  to 
a  Nonavailability  Statement  requirement 
under  paragraph  (a)(9)  of  this  section  arc 
available  from  both  a  military  treatment 
facility  and  from  a  designated  civilian 
facility  under  paragraph  (a)(9)(vi)  of  this 
section,  the  military  treatment  facility 
must  be  used  unle.ss  use  of  the 
designated  civilian  facility  is 
specific  ally  authorized. 

(vii)  In  the  case  of  any  service  subji-c  t 
to  an  N.AS  requirement  under  paragraph 
(a)(9)  of  this  section  and  also  subject  to 
a  pn.'admission  (or  other  pre-service) 
authorization  requirement  under  t;  l<)<(  4 
or  S  199.15.  the  administrative  pre k  esses 
for  the  N.AS  and  pre-servit  (; 
authorization  may  be  combined 
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§199.14    {Amended] 

5.  Section  199.14  is  proposed  to  be 
amended  by  removing  paragraph 
(g)(l)(i){C)  and  by  redesignating 
paragraph  (g)(l)(i)(D)  as  paragraph 
(g)(l)(i)(C). 

6.  Section  199.15  is  proposed  to  be 
amended  by  adding  a  new  paragraph 
(n),  to  read  as  follows: 

§  199.15    Peer  Review  Organization 
Program. 

»         •         •         *         • 

(n)  Authority  to  integrate  CHAMPUS 
PRO  and  military  treatment  facility 
utilization  review  acti\ities.  (Ij  In  the 
case  of  a  military  medical  treatment 
facility  (MTF)  that  has  established 
utilization  review  requirements  similar 
to  those  under  the  CHAMPUS  PRO 
program,  the  PRO  may.  at  the  request  of 
the  MTF,  utilize  procedures  comparable 
to  the  CHAMPUS  PRO  program 
procedures  to  render  determinations  or 
recommendations  with  respect  to  MTF 
utilization  review  requirements. 

(21  In  any  case  in  which  a  CHAMPUS 
PRO  has  comparable  responsibility  and 
authority  regarding  utilization  review  in 
both  an  MTF  (or  MFTs)  and  CHAMPUS. 
determinations  as  to  medical  necessity 
in  connection  with  services  from  an 
MTF  or  CHAMPUS-authorized  provider 
may  be  consolidated. 

(3)  In  any  case  in  which  an  MPT 
reserves  authority  to  separate  an  MTF 
determination  on  medical  necessity 
from  a  CHAMPUS  PRO  program 
determination  on  medical  necessity,  the 
MTF  determination  is  not  binding  on 
CHAMPUS. 

7.  Sections  199. 17  and  199. 18  are 
proposed  to  be  added,  to  read  as 
follows: 

§199.17    TRICARE  Program. 

(a)  Establishment.  The  TRltiARh: 
Program  is  established  for  the  purpase 
of  implementing  a  comprehensive 
managed  health  care  program  for  the 
delivery  and  financing  of  health  tare 
services  in  the  MHSS. 

(1)  Purpose  The  TRICARE  Program 
implements  management  improvements 
primarily  through  managed  care  support 
contracts  that  include  spefiial 
arrangements  with  civilian  sector  health 
care  providers  and  better  coordination 
between  m.iiitary  treatment  facilities  and 
these  civilian  providers. 
Implementation  of  these  management 
improvements  includes  adoption  of 
special  rules  and  procedures  not 
ordinarily  followed  under  CHAMPUS  or 
military  treatment  facility  requirements. 
This  section  establishes  those  special 
rules  and  procedures. 

(2)  Statutory  authority.  Many  of  the 
provisions  of  this  section  are  authorized 


by  statutory  authorities  other  than  those 
which  authorize  the  usual  operation  of 
the  CHAMPUS  program,  especially  10 
U.S.C.  1079  and  1086.  The  TRICARE 
Program  also  relies  upon  other  available 
statutory  authorities,  including  10 
U.S.C.  1099  (health  care  enrollment 
system).  10  U.S.C.  1097  (contracts  for 
medical  care  for  retirees,  dependents 
and  survivors:  Alternative  delivery  of 
health  care),  and  10  U.S.C.  1096 
(resource  sharing  agreements). 

(3)  Scope  of  the  program.  The 
TRICARE  Program  is  applicable  to  all  of 
the  uniformed  services.  Its  geographical 
applicability  is  all  50  states  and  the 
District  of  Columbia.  In  addition.  i£ 
authorized  by  the  Assistant  Secretary  of 
Defense  (Health  Affairs),  the  TRICARE 
Program  may  be  implemented  in  areas 
outside  the  50  states  and  the  District  of 
Columbia.  In  such  cases,  the  Assistant 
Secretary  of  Defense  (Health  Affairs) 
may  also  authorize  modifications  to 
TRICARE  Program  rules  and  procedures 
as  may  be  appropriate  to  the  area 
involved. 

(4)  SfUF  rules  and  procedures 
affected.  Much  of  this  section  relates  to 
rules  and  procedures  applicable  to  the 
delivery  and  financing  of  health  care 
ser\'ices  provided  by  civilian  providers 
outside  military  treatment  facilities.  - 
This  section  provides  that  certain  rules, 
procedures,  rights  and  obligations  set 
forth  elsewhere  in  this  part  (and  usually 
applicable  to  CHAMPUS)  are  different 
under  the  TRICARE  Program.  In 
addition,  some  rules,  procedurtis.  rights 
and  obligations  relating  to  health  care 
services  in  military  treatment  facilities 
are  also  different  under  the  TRICARE 
Program.  In  such  cases,  provisions  of 
this  section  take  precedence  and  art; 
binding. 

(5)  Implementation  based  oti  local 
action.  The  TRiC:ARE  Program  is  not 
automatically  implemented  in  all  areas 
Therefore,  provisions  of  this  section  are 
not  automatically  implemented.  Rather, 
implementation  of  the  TRICARE 
Program  and  this  section  requires  an 
official  action  by  an  authorized 
individual,  such  as  a  military  treatment 
facility  commander,  a  Surgeon  GtJneral. 
the  Assistant  Secretary  of  Defense 
(Health  Affairs),  or  other  person 
authorized  by  the  Assistant  Secretary. 
Public  notice  of  the  initiation  of  the 
TRICARE  Program  will  be  achieved 
through  appropriate  communication 
and  media  methods  and  by  way  of  an 
official  announcement  by  the  Director, 
OCHAMPUS,  identifying  the  military 
treatment  facility  catchment  area  or 
other  geographical  area  covered. 

(6)  Major  features  of  the  TfUCARE 
Program.  The  major  features  of  the 


TRICARE  Prr>gram,  described  in  this 
section,  include  the  following: 

(i)  Comprehensive  enrollment  system. 
Under  the  TRICARE  Program,  all  heaUh 
care  beneficiaries  become  enrolled  in 
TRICARE  and  classified  into  one  of  five 
enrollment  categories; 

(A)  Active  duty  members,  all  of  whom 
are  automatically  enrolled  in  TRICARE 
Prime; 

(B)  TRICARE  Prime  enrollees.  who 
(except  for  active  duty  members)  mu'it 
be  CHAMPUS  eligible: 

(C)  TRICARE  Standard  enrollees, 
which  covers  all  CHAMPUS-eligibh- 
beneficiaries  who  do  not  enroll  in 
TRICARE  Prime  or  another  managed 
care  program  affiliated  with  TRICARE: 

(D)  Medicare-eligible  beneficiaries, 
who,  although  not  eligible  for  TRICARt: 
Prime,  may  participate  in  manv  features 
of  TRICARE:  and 

(E)  Participants  in  other  man;iyed  care 
program  affiliated  with  TRICAKf:. 

(ii)  Establishment  of  a  triple  option 
benefit.  A  second  major  feature  of 
TRICARE  is  the  establishment  for 
CHAMPUS-eligible  beneficiaries  of 
three  options  for  receiving  health  care: 

(A)  Beneficiaries  may  enroll  in  the 
"TRICARE  Prime  Plan,"  which  features 
use  of  military  treatment  facilities  and 
substantially  reduced  out-of-pocket 
costs  for  CHAMPUS  care.  Beneficiaries 
generally  agree  to  use  military  treatment 
facilities  and  designated  civilian 
provider  networks. 

(B)  Beneficiaries  mav  participate  in 
the  "TRICARE  Extra  Plan"  under  which 
the  preferred  provider  network  may  he 
used  on  a  case-by-case  basis,  with 
somewhat  reduced  out-of-pocket  costs 
These  beneficiaries  also  continue  to  b« 
eligible  for  military  treatment  facility 
care. 

(C)  Beneficiaries  may  remain  m  the 
"TRICARE  Standard  Plan,"  which 
preserves  broad  freedom  of  choice  of 
civilian  providers  (subject  to 
nonavailability  statement  requirements 
of  §  199.4).  but  does  not  offer  reduced 
out-of-pocket  costs.  These  beneficiaries 
continue  to  be  oligibk;  to  receive  care  in 
militar\'  treatment  facilities. 

(iii)  Coordination  between  military 
and  civilian  health  care  delivery 
systems.  A  third  major  feature  of  the 
TRICARE  Program  is  a  series  of 
activities  affecting  ail  beneficiar>' 
enrollment  categories,  designed  to 
coordinate  care  between  military  and 
civilian  health  care  systems.  These 
activities  include: 

(A)  Resource  sharing  agrBcmrnts. 
under  which  a  TRICARE  contractor 
provides  to  a  military  treatment  facility 
personnel  and  other  resources  to 
increase  the  availability  of  services  in 
the  facility.  All  b<.*neficiary  enrollment 
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categories  may  benefit  from  this 
increase. 

(B)  Health  care  finder,  an 
administrative  office  that  facilitates 
referrals  to  appropriate  health  care 
services  in  the  military  facility  and 
civilian  provider  network.  All 
beneficiary  enrollment  categories  may 
use  the  health  care  finder. 

(C)  Integrated  quality  and  utilization 
management  services,  potentially 
standardizing  reviews  for  military  and 
civilian  sector  providers.  All  beneficiary 
categories  may  benefit  from  these 
services. 

(D)  Special  pharmacy  programs  for 
areas  af't^cted  by  base  realignment  and 
closure  actions.  This  includes  special 
eligibility  for  Medicare-eligible 
beneficiaries. 

(E)  PRIMUS  or  NAVCARE  Clinics,  for 
which  all  beneficiary  enrollment 
categories  are  eligible. 

(iv)  Consolidated  schedule  of  charges. 
A  fourth  major  feature  of  TRICARE  is  a 
consolidated  schedule  of  charges, 
incorporating  revisions  that  reduce 
differences  in  charges  between  military 
and  civilian  services.  In  general,  the 
TRICARE  Program  reduces  out-of- 
pockef  costs  for  civilian  sector  care. 

(b)  Triple  option  benefit  in  general. 
Where  the  TRICARE  Program  is 
implemented.  CHAMPUS-eligible 
beneficiaries  are  given  the  options  of 
enrolling  in  the  TRIC.'\RE  Prime  Plan 
(also  referred  to  as  "Prime");  being  a 
participant  in  TRICARE  E.xfra  on  a  ca.se- 
by-case  basis  (allso  referred  to  as 
"Extra");  or  rerpaining  in  the  TRIC.AKE 
Standard  Plan  (also  referred  to  as 
"Standard"). 

(1)  Choice  voluntary.  With  the 
exception  of  acjive  duty  members,  the 
choice  of  whether  to  enroll  in  Prime,  to 
participate  in  EMra.  or  to  remain  in 
Standard  is  voluntary  for  all  eligible 
beneficiaries.  This  applies  to  active  diitv 
dependents  and  eligible  retired 
members,  dependents  of  retired 
members,  and  sMr\ivors.  For 
dependents  who  are  minors,  the  choice 
will  be  exerciser!  by  a  parent  or 
guardian. 

•  (2)  Active  dut^t  members.  For  active 
duty  members  located  in  areas  where 
the  TRICARE  Program  is  implemented, 
fjnrollment  in  Prime  is  mandatory. 

(c)  Eligibilitv  for  enrollment  in  Prime 
Where  the  TRICARE  Program  is 
implemented,  all  CHAMPUS-eligible 
beneficiaries  are  eligible  to  enroll. 
However,  some  rules  and  procedures  are 
different  for  dependents  of  active  duty 
members  than  they  are  for  retirees,  their 
dependents  and  survivors.  In  additiim. 
where  the  TRICARE  Program  is 
implemented,  a  military  treatment 
f;ir.ility  commander  or  other  authorized 


individual  may  establish  priorities, 
consistent  with  paragraph  (c)  of  this 
section,  based  on  availability  or  other 
operational  requirements,  for  when  and 
whether  to  offer  the  enrollment 
opportunity. 

(^1)  Active  duty  members.  Active  duty 
members  are  required  to  enroll  in  Prime 
when  it  is  offered.  Active  duty  members 
shall  have  first  priority  for  enrollment  in 
Prime.  Because  active  duty  members  are 
not  CH.AMPUS  eligible,  w'hen  active 
duty  members  obtain  care  from  civilian 
providers  outside  the  military  treatment 
facility,  the  supplemental  care  program 
and  its  requirements  (including 
§199.16)  will  apply. 

(2)  Dependents  of  active  duty 
members,  (i)  Dependents  of  active  duty 
members  are  eligible  to  enroll  in  Prime. 
After  all  active  duty  members, 
dependents  of  active  duty  members  will 
have  second  priority  for  enrollment, 
(ii)  If  all  dependents  of  active  duty 
members  within  the  area  concerned 
cannot  be  accepted  for  enrollment  in 
Prime  at  the  same  time,  the  MTF 
C;ommander  (or  other  authorized 
individual)  may  establish  priorities 
within  this  beneficiary  group  categor>'. 
The  priorities  may  be  based  on  first- 
come,  first-served,  or  alternatively,  be 
based  on  rank  of  sponsor,  beginning 
with  the  lovvest  pay  grade. 

(3)  Retired  members,  dependents  of 
retired  members,  and  survivors,  (i)  All 
CHAMPUS-eligible  retired  members, 
dependents  of  retired  members,  and 
survivors  are  eligible  to  enroll  in  Prime. 
After  all  active  duty  members  are 
enrolled  and  availability  of  enrollment 
is  assured  for  all  active  duty  dependents 
wishing  to  enroll,  this  categorv  of 
beneficiaries  will  have  third  priority  for 
enrollment. 

(ii)  If  all  CHAMPUS-eligible  retired 
members,  dependents  of  retired 
members,  and  survivors  within  the  area 
concerned  cannot  be  acc:epted  for 
enrollment  in  Prime  at  the  same  time, 
the  MTF  Commander  (or  other 
authorized  individual)  may  allow 
enrollment  within  this  beneficiary 
group  category  on  a  first  come,  first 
served  basis. 

(4)  Participation  in  E.\tra  and 
Standard.  All  CHAMPUS-eligible 
beneficiaries  who  do  not  enroll  in  Prime 
may  particiate  in  Extra  on  a  case-bv-case 
basis  or  remain  in  Standard. 

(d)  Health  benefits  under  Prime. 
Health  benefits  under  Prime,  set  forth  in 
paragraph  (d)  of  this  section,  differ  from 
those  under  Extra  and  Standard,  set 
forth  in  paragraphs  (e)  and  (f)  of  this 
s«?ction. 

(1 )  Military  Treatment  Facililv  (MTF I 
care.  All  participants  in  Prime  are 
eligible  to  receive  care  in  militan' 


treatment  facilities.  Active  duty 
dependents  who  are  participants  in 
Prime  will  be  given  priority  for  such 
care  over  other  active  duty'dependents 
who  declined  the  opportunity  to  enroll 
in  Prime.  The  latter  group,  however, 
retains  priority  over  retirees,  their 
dependents  and  sur\ivors.  There  is  no 
priority  for  MTF  care  among  retirees, 
their  dependents  and  survivors  based  on 
.   enrollment  status. 

(2)  Non-MTF  care  for  active  dutv 
members.  Under  Prime,  non-MTFcare 
needed  by  active  duty  members 
continues  to  be  arranged  under  the 
supplemental  care  program  and  subject 
to  the  rules  and  procedures  of  that 
program,  including  those  set  forth  in 
§199.16. 

(3)  Benefits  covered  for  CHAM  PL'S 
eligible  beneficiaries  for  civilian  sector 
care.  The  provisions  of  §  199  18 
regarding  the  Uniform  HMO  Benefit 
apoly  to  TRICARE  Prime  enrollees. 

(e)  Health  benefits  under  the 
TRICARE  Extra  Plan.  Beneficiaries  not 
enrolled  in  Prime,  although  not  in 
general  required  to  use  the  Prime 
civilian  preferred  provider  network,  art- 
eligible  to  use  the  network  on  a  cast>-bv- 
case  basis  under  Extra.  The  healthy 
benefits  under  Extra  are  identical  to 
those  under  Standard,  set  forth  in 
paragraph  (f)  of  this  .section,  except  thiil 
the  CH.AMl'US  cost  sharing  percentages 
are  lower  than  usual  CHAMPUS  cost 
sharing.  The  lower  requirements  are  set 
forth  in  the  consolidated  schedule  of 
charges  in  paragraph  (m)  of  this  section 

(f)  Health  benefits  under  the  TRICARE 
Standard  Plan.  Where  the  TRIC,\RE 
Program  is  implemented,  health  benefits 
under  Prime,  set  forth  under  paragraph 
(d)  of  this  section,  and  Extra,  set  forth 
under  paragraph  (e)  of  this  section,  are 
different  than  health  benefits  under 
Standard,  set  forth  in  this  paragraph  (f) 

(1)  Military  Treatment  Facility  [STTFl 
care.  All  participants  in  Standard  and 
all  nonenrollees  (including  beneficiaries 
not  eligible  to  enroll)  continue  to  be 
eligible  to  receive  care  in  military 
treatment  facilities  on  a  space  available 
basis. 

(2)  Freedom  of  choice  of  civilian 
provider  Except  as  stated  in  §  199.4(a) 
in  connection  with  nonavailability 
statement  requirements.  CHAMPl^S- 
eligible  participants  in  Standard 
maintain  their  freedom  of  choice  of 
civilian  provider  under  CH.AMPUS.  All 
nonavailability  statement  requirements 
of  §  199.4(a)  apply  to  Standard 
participants. 

(3)  CHAMPUS  benefits  apply  The- 
benefits,  rules  and  procedures  of  the 
CHAMPUS  basic  program  as  set  forth  in 
this  part,  shall  apply  to  CH.A.MPUS- 
eligible  participants  in  Standard 
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(4)  Perfened  provider  network  option 
for  Standard  participants.  Standard 
participants,  although  not  generally 
required  to  use  the  TRJCARE  Program 
preferred  provider  network  are  eligible 
to  use  the  network  on  a  case-by-case 
basis,  under  Extra. 

(g)  Coordination  nith  other  health 
care  programs.  (1)  Authority.  In  the  case 
of  any  beneficiary  of  the  military  health 
services  system,  other  than  active  duty 
members,  who  is  enrolled  in  a  managed 
health  care  program  not  operated  by  the 
military  he^th  services  system,  the 
Director.  OC}L\MPUS  may  establish  a 
contract  or  agreement  with  such  other 
managed  health  care  program  for  the 
purpose  of  coordinating  the 
beneficiar.'s  dual  entitlements  under 
such  program  and  the  military  health 
services  system. 

(2)  Covered  programs.  A  managed 
health  care  program  with  which 
arrangements  may  be  made  under  this 
paragraph  (gj  includes  any  health 
maintenance  organization,  competitive 
medical  plan,  health  care  prepayment 
plan,  or  other  managed  care  program 
recognized  by  the  Director, 
OCHAMPUS.  This  includes  managed 
care  programs  that  operate  under  the 
authority  of  the  Medicare  program. 

(3)  Coordination  activities.  Any 
contract  or  agreement  entered  inio 
under  this  paragraph  (g)  may  integrate 
health  care  benefits,  deliver^',  financing, 
and  administrative  features  of  the  other 
managed  care  plan  with  some  or  all 
features  of  the  TRICARE  program. 

(hi  Resource  sharing  agreements. 
Under  the  TRICARE  Program,  any 
military  treatment  facility  commander 
may  establish  resource  sharing 
agreements  with  the  applicable 
managed  care  support  contractor  for  the 
purpose  of  providing  for  the  sharing  of 
resources  between  the  two  parties. 
Internal  resource  shewing  and  external 
resource  sharing  agreements  are 
authorized.  The  provisions  of  this 
paragraph  (h)  shall  apply  to  resource 
sharing  agreements  under  the  TRICARE 
Program. 

(1)  In  connection  with  internal 
resource  sharing  agreements.  bencficiar\' 
cost  sharing  requirements  shall  be  the 
sam.e  as  those  applicable  to  health  care 
services  provided  in  facilities  of  the 
uniformed  services. 

(2)  Under  internal  resource  sharing 
agreements,  the  double  coverage 
requirements  of  §  199.8  may  be  replaced 
by  the  Third  Party  Collection 
procedures  of  32  CFR  part  220.  In  such 
a  case,  payments  made  to  a  resourt» 
sharing  agreement  provider  through  the 
TRICARE  managed  care  support 
contractor  shall  be  deemed  to  be 


payments  by  the  military  treatment 
facility  concerned. 

(3)  Under  internal  or  external  resource 
sharing  agreements,  the  commander  of 
the  military  treatment  facility  concerned 
may  authorize  the  provision  of  services 
pursuant  to  the  agreement  to  Medicare- 
eligible  beneficiaries,  if  the  commander 
determines  that  this  will  promote  the 
most  cost-effective  provision  of  services 
under  the  TRICARE  program. 

(i)  Health  Care  Finder.  The  Health 
Care  Finder  is  an  administrative  office 
that  assists  beneficiaries  in  being 
referred  to  appropriate  health  care 
providers,  especially  the  MTF  and 
preferred  prov-^ders.  Health  Care  Finder 
services  are  available  to  all 
beneficiaries.  In  the  case  of  TRICARE 
Prime  enrollees,  the  Health  Care  Finder 
will  facihtate  referrals  in  accordance 
with  Prime  rules  and  procedures.  For 
Standard  enrollees,  the  Finder  will 
provide  assistance  for  use  of  Extra.  For 
Medicare-eligible  beneficiaries,  the 
Finder  will  facihtate  referrals  to 
TRICARE  network  providers,  generally 
required  to  be  Medicare  participating 
providers.  For  participants  in  other 
managed  care  programs,  the  Finder  will 
assist  in  referrals  pursuant  to  the 
arrangements  made  with  the  other 
managed  care  program.  For  all 
beneficiary  enrollment  categories,  the 
finder  will  assist  In  obtaining  access  to 
available  services  in  the  medical 
treatment  facility. 

(j)  General  quality  assurance, 
utilization  review',  and  preauthorizotion 
requirements  under  TRICARE  Program. 
All  quality  assurance,  utilization 
review,  and  preauthorization 
requirements  for  the  basic  CHAMPUS 
program,  as  set  forth  in  this  part  199 
(see  especially  applicable  provisions  of 
§§  199.4  and  199.15).  are  appUcable  to 
Prime,  Extra  and  Standard  under  the 
TRICARE  Program.  Under  all  three 
options,  some  methods  and  procedures 
for  implementing  and  enforcing  these 
requirements  may  differ  from  the 
methods  and  procedures  followed  under 
the  basic  CH.'^MPUS  program  in  areas  in 
which  tlie  TRICARE  Program  has  not 
been  implemented.  Pursuant  to  an 
agreement  between  a  military  treatment 
facility  and  TRICARE  managed  care 
support  contractor,  quality  assurance, 
utilization  review,  and  preauthorization 
requirements  and  procedures  applicable 
to  health  care  services  outside  the 
military  treatment  facility  may  be  made 
applicable,  in  whole  or  in  part,  to  health 
care  services  inside  the  military 
treatment  facility. 

(k)  Pharmacy  services  in  base 
realignment  and  closure  sites. — (1)  In 
general.  TRICARE  includes  two  special 
programs  under  which  covered 


beneficiaries,  including  Medicare- 
eligible  beneficiaries,  who  live  in  areas 
adversely  affected  by  base  realignment 
and  closure  actions  are  given  a 
pharmacy  benefit  for  prescription  drugs 
provided  outside  military  treatment 
facilities.  The  two  special  programs  are 
the  retail  pharmacy  network  program 
and  the  mail  service  pharmacy  program. 

(2)  Retail  pharmacy  network  program. 
To  the  maximum  extent  practicable,  a 
retail  pharmacy  network  program  will 
be  included  in  the  TRICARE  Program 
wherever  implemented.  Except  for  the 
special  rules  applicable  to  Medicare- 
eligible  beneficiaries  in  areas  adversely 
affected  by  military  treatment  far  lity 
closures,  the  retail  pharmacy  network 
program  will  function  in  accordance 
with  TRICARE  rules  and  procedures 
otherwise  applicable.  In  addition,  a 
retail  pharmacy  network  program  may 
on  a  temporary,  transitional  basis  be 
established  in  a  base  realignment  or 
closure  site  independent  of  other 
features  of  the  TRICARE  program.  Such 
a  program  may  be  established  through 
arrangements  with  one  or  more 
pharmacies  in  the  area  and  may 
continue  imtil  a  managed  care  program 
is  established  to  ser\-e  the  affected 
beneficiaries. 

(3)  Mail  service  pharmacy  program.  A 
mail  service  pharmacy  program  will  be 
established  to  the  extent  required  by  law 
as  part  of  the  TRICARE  Program.  The 
special  rules  applicable  to  Medicare- 
eligible  beneficiaries  established  in  this 
paragraph  (k)  shall  be  applicable. 

(4)  Medicare-eligible  beneficiaries  in 
areas  adversely  affected  by  military 
treatment  facility  closures.  Under  the 
retail  pharmacy  network  program  and 
mail  service  pharmacy  program,  there  is 
a  special  eligibility  rule  pertaining  to 
Medicare-eligible  beneficiaries  in  areas 
adversely  affected  by  niilitary  treatment 
facility  closures. 

(i)  Medicare-eligible  beneficiaries.  Ths; 
special  eligibility  rule  pertains  to 
military  system  beneficiaries  who  are 
not  eligible  for  CHAMPUS  solely 
because  of  their  eligibility  for  part  A  of 
Medicare. 

(ii)  Area  adversely  affected  by  closure. 
To  be  eligible  for  use  of  the  retail 
pharmacy  network  program  or  mail 
service  pharmacy  program,  a  Medicare- 
eligible  beneficiary  must  maintain  a 
principle  place  of  resitiency  in  the 
catchment  area  of  the  military  medical 
treatmwit  facility  that  closed.  In 
addition,  there  must  be  a  retail 
pharmacy  network  or  mail  service 
pharmacy  established  in  that  area.  In 
identifying  areas  adversely  affected  by  a 
closure,  the  provisions  of  this  paragraph 
(k)(4)(ii)  shall  apply 
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(A)  In  the  case  of  the  closure  of  a 
military  hospital,  the  area  adversely 
affected  is  the  established  40-mile 
catchment  area  of  the  military  hospital 
that  closed. 

(B)  In  the  case  of  the  closure  of  a 
military  clinic  (a  military  treatment 
facility  that  provided  no  inpatient  care 
services),  the  area  adversely  affected  is 
an  area  approximately  40  miles  in 
radius  from  the  clinic,  established  in  a 
manner  comparable  to  the  manner  in 
which  catchment  areas  of  military 
hospitals  are  established.  However,  this 
area  will  not  be  considered  adversely 
affected  by  the  closure  of  the  clinic  if 
the  Director.  OCHAMPUS  determines 
that  the  clinic  was  not.  when  it  had 
been  in  regular  operation,  providing  a 
substantial  emiount  of  pharmacy 
services  to  retirees  and  their 
dependents. 

fC)  An  area  l5»at  is  within  the  40-mile 
catchment  area  of  a  military  treatment 
facility  that  closed  will  not  be 
considered  adversely  affected  by  the 
closure  if  that  area  is  also  within  a  40- 
mile  catchment  area  of  another  military 
medical  treatment  facility  (inpatient  or 
outpatient)  that  the  Director. 
OCHAMPUS  determines  can  provide  a 
substantial  amount  of  pharmacy 
services  to  retires  and  their 
dependents. 

fiii)  Other  M^icare-eligible 
beneficiaries  adversely  affected.  In 
addition  to  benjeficiaries  identified  in 
paragraph  {k)(4l)lii)  of  this  section, 
eligibility  for  the  retail  pharmacy 
network  program  and  mail  sen-ice 
phannacy  program  is  also  established 
for  Medicare-eligible  beneficiaries  who 
can  dcmonstratja  to  the  satisfaction  of 
the  Director.  CXtHAMPUS  that  he  or  she 
relied  upon  a  rnl'ata.'-y  medical  treatment 
facility  that  closed  lor  his  or  her 
phannaceuticafe.  The  Director. 
OCHAMPUS  shall  establish  guidelines 
for  making  such  a  demonstration. 

(iv)  Effective  date  of  eligibility  for 
Medicare-eligible  beneficiaries' lr\  any 
case  in  which,  prior  to  the  comiilete 
closure  of  a  military  treatment  facility  in 
the  process  of  closure,  the  Diret,-tor, 
OCHAMPUS  dtftermines  that  the  area 
has  been  adversely  affected  by  severe 
reductions  in  accrss  to  services,  the 
Director,  OCHAMPUS  may  establish  an 
effective  date  for  eligibility  for  the  retail 
pharmacy  network  program  or  mail 
service  pharmacy  program  for  Medicare- 
eligible  beneficiaries  prior  to  the 
complete  closure  of  the  facility. 

(5)  E^ecf  of  other  heahh  insurance. 
The  double  coverage  rules  of  §  199.8  are 
applicable  to  services  provided  to  all 
beneficiaries  imder  the  retail  phannacy 
network  program  or  mail  service 
pharmacy  program.  For  this  purpose,  to 


the  extent  they  provide  a  prescription 
drug  benefit.  Medicare  supplemental 
insurance  plans  are  double  coverage 
plams  and  will  be  the  primary  payor. 

(6)  Procedures.  The  Director, 
OCHAMPUS  shall  establish  procedures 
for  the  effective  operation  of  the  retail 
pharmacy  network  program  and  mail 
ser\'ice  pharmacy  program.  Such 
procedures  may  include  the  use  of 
appropriate  drug  formularies, 
restrictions  of  \be  quantity  of 
pharmaceuticals  to  be  dispensed, 
encouragement  of  the  use  of  generic 
drugs,  implementation  of  quality 
assurance  and  utilization  management 
activities,  a^d  other  appropriate  matters 

(1)  PRIMUS  and  NAVCARE  Qinics.  (1) 
Authority.  Ihe  .^ssistant  Secretary  of 
Defense  for  Health  Affairs  may 
authorize  the  est^lishment  of  PRIMUS 
and  NAVCARE  Qinics.  These  clinics 
are  contractor  owned,  staffed,  and 
operated  clinics  that  exclusively  serve 
uniformed  services  beneficiaries. 

(2)  Eligible  beneficiaries.  All 
TRICARE  beneficiary  enrollment 
categories  are  eligible  for  care  in 
PRI.MUS  and  NAVC».RE  Clinics.  This 
includes  active  duty  members.  Medicare 
eligible  beneficiaries  and  other  persons 
not  eligible  for  CHAMPUS. 

(3)  Semces  and  charges,  (i)  For  care 
provided  PRIMUS  and  NAVCARE 
CHnics  established  prior  to  October  1 
1994,  CHAMPUS  rules  regarding 
program  benefits,  deductibles  and  cost 
sharing  requirements  do  not  apply 
Services  offered  and  charges  will  be 
based  on  those  applicable  to  care 
providL-d  in  military  medical  treatment 
facilirirs. 

(ii)  For  care  provided  in  PRIMUS  and 
NAVCARE  Clinics  established  after 
September  30,  1994.  the  provisions  of 
§  199.18(d)(3)  regarding  outpatient  cost 
sharing  requirements  under  the  Uniform 
HMO  Benefit  shall  apply 

[i]  Procedures.  The  Director, 
OCHAMPUS  will  establish  procedures 
for  PRIMUS  and  NAVCARE  Clinics 
Such  procedures  may  waive  normal 
requirements  of  this  part  that  are  not 
required  by  law.  Except  to  the  extent 
required  by  law.  the  procedures 
established  by  the  Director  for  PRIMUS 
and  NAVCARE  Clinics  may  be  based  on 
rules  and  procedures  applicable  to 
military  medical  treatment  facilities. 

(m)  Consolidated  schedule  of 
beneficiary  charges.  The  following 
consolidated  schedule  of  beneficiary 
charges  is  applicable  to  health  care 
services  provided  under  TRICM^  for 
Prime  enrollees.  Standard  enrollees  and 
Medicare-eligible  beneficiaries.  (There 
are  no  charges  to  active  duty  members 
Charges  for  participants  in  other 
managed  health  care  programs  affiliated 


with  TRICARE  wiU  be  specified  in  the 
appUcable  affifiation  agreements.) 

(1 )  Cost  sharing  for  services  from 
TRICARE  network  providers,  (i)  For 
Prime  enrollees.  cost  sharing  is  as 
specified  in  the  Uniform  HMO  Benefit 
in  §  199.18,  except  that  for  care  not 
authorized  by  the  primary  care  manager 
or  Health  Care  Finder,  rules  applicable 
to  the  TRICARE  point  of  service  option 
(see  paragraph  (n)(3)  of  this  section)  are 
applicable.  The  deductible  is  $300  per 
person  and  S600  per  family.  The 
beneficiary  copayment  per  service  is  50 
percent. 

(ii)  For  Standard  enrollees,  TRICARE 
Extra  cost  sharing  applies.  The 
deductible  is  the  same  as  standard 
CHAMPUS.  Copayments  are: 

{.\)  For  outpatient  professional 
services,  cost  sharing  will  be  reduced 
from  20  percent  to  15  percent  for 
dependents  of  active  duty  members. 

(B)  For  most  services  for  retired 
members,  dependents  of  retired 
members,  and  survivors,  cost  sharing  is 
reduced  from  25  percent  to  20  percent 

(C)  In  fiscal  year  1995.  the  per  diem 
inpatient  hospital  copayment  for 
retirees,  dependents  of  retirees,  and 
survivors  when  they  use  a  preferred 
provider  network  hospital  is  $250  per 
day.  or  25  percent  of  total  charges, 
whichever  is  less.  There  is  a  nominal 
copayment  for  active  duty  dependents, 
which  is  the  same  as  under  the 
CHAMPUS  program  (see  §  199.4).  The 
per  diem  amount  may  be  updated  for 
subsequent  years  based  on  changes  in 
the  standard  CHAN!PUS  per  diem 

(D)  For  pre.scrip'Tirn  drugs  obtained 
from  network  pharmacies,  the 
CHAMPUS  deductible  will  not  apply. 

(iii)  For  Modicare-Eiigible 
beneficiaries,  cost  sharing  will  generally 
be  as  applicable  to  Medica.T 
participating  provirii^rs. 

(2)  Cost  sharing  fnr  nonnrtwork 
providftrs.  (i)  For  TRICARE  Primf 
enrollt^es.  rules  applicable  to  the 
TRICARE  point  of  .service  option  {.-.t^. 
paragraph  (nH3)  of  this  section)  are 
applicable.  The  deductible  is  S300  per 
person  and  $600  per  family.  The 
beneficiary  copayment  per  service  is  50 
percent. 

(ii)  For.Standard  enrollees.  cost 
sharing  is  as  specified  for  the  basic 
CHAMPUS  program. 

(iii)  For  Medicare  eligible 
beneficiaries,  cost  sharing  is  as  provided 
under  the  Medicare  program. 

(3)  Cost  sharing  under  internal 
resource  sharing  agreements,  (i)  For 
Prime  enrollees.  cost  sharing  is  as 
provided  in  military  treatment  facilities. 

(ii)  For  Standard  enrollees.  co.st 
sharing  is  as  provided  in  miUtary 
treatment  facilities. 
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(iii)  For  Medicare  eligible 
beneficiaries,  where  made  applicable  by 
the  commander  of  the  military  treatment 
facility  concerned,  cost  sharing  will  be 
as  provided  in  militar}'  treatment 
facilities. 

(4)  Cost  sharing  under  external 
resource  sharing,  (i)  For  Prime 
enrollees,  cost  sharing  applicable  to 
services  provided  by  military  facility 
personnel  shall  be  as  applicable  to 
services  in  military  treatment  facilities; 
that  applicable  to  institutional  and 
related  ancillary  charges  shall  be  as 
applicable  to  services  provided  under 
TRICARE  Prime. 

(ii)  For  S'andard  enrollees,  cost 
sharing  applicable  to  services  provided 
by  Military  facility  personnel  shall  be  as 
applicable  to  services  in  military' 
treatment  facilities;  that  applicable  to 
institutional  and  related  ancillary 
charges  shall  be  as  applicable  to  services 
provided  under  TRICARE  Extra. 

(iii)  For  Medicare-eligible 
beneficiaries,  where  available,  cost 
sharing  applicable  to  services  provided 
by  military  facility  personnel  shall  be  as 
applicable  to  services  in  military 
treatment  facilities;  that  applicable  to 
institutional  and  related  ancillary 
charges  shall  be  as  applicable  to  services 
provided  under  Medicare. 

(5)  Prescription  drugs,  (i)  For  Prime 
enrollees.  cost  sharing  is  as  specified  in 
the  Uniform  HMO  Benefit. 

(ii)  For  Standard  enrollees,  there  is  a 
20  percent  copayment  for  prescription 
drugs  provided  by  retail  pharm.icy 
network  providers.  The  copayment  for 
all  beneficiaries  under  the  mail  service 
pharmacy  program  is  $4.00  for  active 
duty  dependents  and  $8.00  for  all  other 
covered  beneficiaries  per  prescription; 
for  up  to  a  60  day  supply.  There  is  no 
deductible  for  this  program. 

(iii)  For  Me<licare-eiigible 
beneficiaries  affected  by  military 
treatment  facility  closures,  there  is  a  20 
percent  copnyment  for  prescriptions 
provided  under  the  retail  pharmacy 
network  program,  and  an  $8.00 
copayment  per  prescription,  for  up  to  a 
60-day  supply,  for  prescriptions 
provided  by  the  mail  service  pharmacy 
program.  There  is  no  deductible  under 
their  programs. 

(6)  Cost  share  for  outpatient  sen'ices 
in  military  treatment  faciUties.  (i)  For 
dependents  of  active  duty  members  in 
all  enrollment  categories,  there  is  no 
charge  for  outpatient  visits  provided  in 
military  medical  treatment  facilities. 

(ii)  For  retirees,  their  dependents,  and 
survivors  in  all  enrollment  categories, 
there  is  no  charge  for  outpatient  visits 
provided  in  mililar)'  medical  treatment 
facilities. 

\ 


(n)  Additional  health  care 
management  requirements  under 
TRICARE  Prime.  Prime  has  additional, 
special  health  care  management 
requirements  not  applicable  under 
E.xtra,  Standard  or  the  CHAMPUS  basic 
program.  Such  requirements  must  be 
approved  by  the  Assistant  Secretary  of 
Defense  (Health  Affairs).  In  TRICARE, 
all  care  may  be  subject  to  review  for 
medical  necessity  and  appropriateness 
of  level  of  care,  regardless  of  whether 
the  care  is  provided  in  a  military 
treatment  facility  or  in  a  civilian  setting. 
Adverse  determinations  regarding  care 
in  military  facilities  will  be  appealable 
in  accordance  with  established  military 
medical  department  procedures,  and 
adverse  determinations  regarding 
civilian  care  will  be  appealable  in 
accordance  with  §199.15. 

(1)  Primary  care  manager.  All  active 
duty  members  and  Prime  enrollees  will 
be  assigned  or  be  allowed  to  select  a 
primary  care  manager  pursuant  to  a 
system  established  by  the  MTF 
Commander  or  other  authorized  official. 
The  primary  care  manager  may  be  an 
individual  physician,  a  group  practice. 

a  clinic,  a  treatment  site,  or  qther 
designation.  The  primary  care  manager 
may  be  part  of  the  MTF  or  the  Prime 
civilian  provider  network.  The  enrollees 
will  be  given  the  opportunity  to  register 
a  preference  for  primacy  care  manager 
from  a  list  of  choices  provided  bv  the 
MTF  Commander.  Preference  requests 
will  be  honored  subject  to  availability 
under  the  MTF  beneficiary  category 
priority  system  and  other  operational 
requirements  established  by  the 
commander  (or  other  authorized 
person). 

(2)  Restrictions  on  the  use  of 
providers.  The  requirements  of  this 
paragraph  (n)(2J  shall  be  applicable  to 
health  care  utilization  under  TRICARE 
Prime,  except  in  cases  of  emergency 
care  and  under  the  point-of-service 
option  (see  paragraph  (n)(3)  of  this 
section). 

(i)  Prime  enrollees  must  obtain  all 
primary  health  care  from  the  primary 
care  manager  or  from  another  provider 
to  which  the  eiuollee  is  referred  by  the 
primary  care  manager  or  Health  Care 
Finder. 

(ii)  For  any  necessary  specialty  care 
and  all  inpatient  care,  the  primary  care 
manager  or  Health  Care  Finder  will 
assist  in  making  an  appropriate  referral. 
All  such  nonemergency  specialty  care 
and  inpatient  care  must  be 
preauthorized  by  the  primary  care 
manager  or  Health  Care  Finder. 

(iii)  The  following  procedures  will 
apply  to  health  care  referrals  and 
preauthorizations  in  catchment  areas 
under  TRICARE  Prime: 


(A)  The  first  priority  for  referral  for 
specialty  care  or  inpatient  care  will  be 
to  the  local  MTF  (or  to  any  other  MTF 
in  which  catchment  area  the  enrollee 
resides). 

(B)  If  the  local  MTF(s)  are  unavailable 
for  the  services  needed,  but  there  is 
another  MTF  at  which  the  needed 
services  can  be  provided,  the  enrollee 
may  be  required  to  obtain  the  services 
at  that  MTF.  However,  this  requirement 
will  only  apply  to  the  extent  that  the 
enrollee  was  informed  at  the  time  of  (or 
prior  to)  enrollment  that  mandatory 
referrals  might  be  made  to  the  MTF 
involved  for  the  service  involved. 

(C)  If  the  needed  services  are  available 
within  civilian  preferred  provider 
network  serving  the  area,  the  enrollee 
may  be  required  to  obtain  the  ser\  ices 
from  a  provider  within  the  network. 
Subject  to  availability,  the  enrollee  will 

,  have  the  freedom  to  choose  a  provider 
from  among  those  in  the  network. 

(D)  If  the  needed  services  are  not 
available  within  the  civilian  preferred 
provider  network  serving  the  area,  the 
enrollee  may  be  required  to  obtain  the 
services  from  a  designated  civilian 
provider  outside  the  area.  However,  this 
requirement  will  only  apply  to  the 
extent  that  the  enrollee  was  informed  at 
the  time  of  (or  prior  to)  enrollment  that 
mandatory  referrals  might  be  made  to 
the  provider  involved  for  the  service 
involved  (with  the  provider  and  service 
either  identified  specifically  or  in 
connection  with  some  appropriate 
classification). 

(E)  In  cases  in  which  the  needed 
health  care  services  cannot  be  provided 
pursuant  to  the  procedures  identified  in 
paragraphs  (n)(2){iii)  (A)  through  (D)  of 
this  section,  the  enrollee  will  receive 
authorization  to  obtain  services  from  a 
CHAMPUS-authorized  civilian 
provider(s)  of  the  enrollee's  choice  not 
affiliated  with  the  civilian  preferred 
provider  network. 

(iv)  When  Prime  is  operating  in 
noncatchment  areds,  the  requirements 
in  paragraphs  (n)(2){iii)  (B)  through  (E) 
of  this  section  shall  apply. 

(v)  Any  health  care  services  obtained 
by  a  Prime  enrollee  not  obtained  in 
accordance  with  the  utiUzation 
management  rules  and  procedures  of  the 
Prime  uill  not  be  paid  for  by  Prime,  but 
may  be  covered  by  the  point-of-service 
option  (see  paragraph  (n)(3)  of  this 
section).  However,  Prime  may  cover 
such  services  if  the  eru-ollee  did  not 
know  and  could  not  reasonably  have 
been  expected  to  know  that  the  services 
were  not  obtained  in  accordance  with 
the  utilization  management  rules  and 
procedures  of  Prime. 

(3)  Point-of-senice  option.  TRICARE 
Prime  enrollees  retain  the  freedom  to 
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obtain  services  from  civilian  providers 
on  a  point-of-serrica  basis.  In  such 
cases,  all  requirements  applicable  to 
standard  CHAMPUS  shall  apply,  except 
that  there  shall  be  higher  deductible  and 
cost  sharing  requirements  (as  set  forth  in 
paragraphs  {mKDO)  and  (m)(2)(i)  of  this 
section). 

(0)  TRICARE  Program  enmUment 
procedures.  There  are  certain 
requirements  pertaining  to  procedures 
for  enrollment  in  Prime.  (These 
procedures  do  not  apply  to  active  duty 
members,  whose  enrollment  is 
mandatory.) 

(1)  Open  season  enrollment. 
Benefkaaries  vfiU  be  offered  the 
opportunity  to  enroll  in  Prime  during 
designated  periods  of  time.  Subject  to 
exceptions  for  change  of  residence  and 
other  changes,  enrollment  will  be 
limited  to  the  open  season  periods 
announced  at  the  time  the  TRICARE 
Program  is  implemented  in  a  particular 
area. 

(2)  EnmlJmertt  period.  The  Prime 
enrollment  period  shall  be  12  months. 
In  general,  enrollment  will  be  effective 
on  the  first  day  of  the  month  following 
expiration  of  the  open  season 
enrollment  period.  Eruollees  must 
remain  in  Prime  for  a  12  month  period, 
at  which  time  they  may  disenroll.  This 
requirement  is  subject  to  exceptions  for 
change  of  residence  and  other  changes 
announced  at  the  time  the  TRICARE 
Program  is  implemented  in  a  particular 
area. 

(3)  Periodic  it\-ision.  Periodically, 
certain  features]  rules  or  procedures  of 
Prime.  Extra  and/or  Standard  may  be 
revised.  If  such  revisions  will  have  a 
significant  effect  on  participants'  costs 
or  access  to  care,  beneficiaries  will  be 
given  the  opportunity  to  change  their 
enrollment  status  coincident  with  the 
revisions. 

(4)  Effects  of^vlure  to  enroll. 
Beneficiaries  ofllured  the  opportunity  to 
enroll  in  Prime,  iwho  do  not  enroll 
within  the  time  provided  to  enroll,  will 
be  eligible  to  perticipate  in  Extra  on  a 
casc-by-case  ba.si$  or  remain  in 
Standard. 

(p)  Civilian  prpferred  provider 
networks.  A  majoc  feature  of  the 
TRICARE  Program  is  the  civilian 
preferred  providior  network. 

(1)  Status  of  network  providers. 
Providers  in  the  preferred  provider 
network  are  not  employees  or  agents  of 
the  Department  of  Defense  or  the  United 
States  Government.  Rather,  tlicy  are 
independent  contractors  of  the 
government  (or  other  inde{>endent 
entities  having  business  arrangements 
with  the  government).  Although 
network  providers  must  follow 
numerous  rules  and  procedures  of  the 


TRICARE  Program,  on  matters  of 
professional  judgment  and  professional 
practice,  the  network  pro\ider  is 
independent  and  not  operating  under 
the  direction  and  control  of  the 
Department  of  Defense.  Each  preferred 
provider  must  have  adequate 
professional  liability  insurance,  as 
required  by  the  Federal  Acquisition 
Regulation,  and  must  agree  to  indemnify 
the  United  States  government  for  any 
liability  that  may  be  assessed  against  the 
United  States  go\'emment  that  is 
attributable  to  any  action  or  omission  of 
the  provider. 

(2)  Utilization  management  policies. 
Preferred  providers  are  required  to 
follow  the  utilization  management 
policies  and  procedures  of  the  TRICARE 
Program.  These  policies  and  procedures 
are  part  of  discretionary  judgments  by 
the  Department  of  Defense  regarding  the 
methods  of  delivering  and  financing 
health  care  stin  ices  that  will  best 
achieve  health  and  economic  policy 
objectives. 

(3)  Quality  assurance  requirements.  A 
number  of  quality  assurance 
requirements  and  procedures  are 
applicable  to  preferred  network 
providers.  These  are  for  the  purpose  of 
assuring  that  the  health  care  services 
paid  for  with  government  funds  meet 
the  standards  called  for  in  the  contract 
or  provider  agreement. 

(4)  Provider  qualifications.  All 
preferred  pro\  iders  must  meet  the 
following  q-ualifications: 

(i)  They  must  be  QIAMPUS 
authorized  providers  and  CHAMPUS 
participating  providers. 

(ii)  All  physicians  in  the  preferred 
provider  network  must  have  staff 
privileges  in  a  hospital  accredited  by  the 
Joint  Commission  on  Accreditation  of 
Health  Care  Organizations.  This 
requirement  may  be  waived  in  any  case 
in  which  a  physician's  practice  does  not 
include  the  need  for  admitting 
privileges  in  such  a  hospital.  However, 
in  any  case  in  which  the  requirement  is 
waived,  the  physician  must  comply 
with  alternative  qualification  standards 
as  are  establJ.shed  by  the  MTF 
Commander  (or  other  authorized 
official). 

(iii)  All  preferred  providers  must 
agree  to  follow  all  quality  assurance  and 
utilization  management  procedures 
established  pursuant  to  this  section, 
make  available  to  designated  DoD 
utilization  management  or  quality 
monitoring  contractors  medical  records 
and  other  pertinent  records,  and  to 
authorize  the  release  of  information  to 
MTF  Commanders  regarding  such 
quality  assurance  and  utilization 
management  activities. 


(iv)  All  preferred  network  providers 
must  be  Medicare  participating 
providers,  unless  this  requirement  is 
waived  based  on  extraordinary 
circumstances.  This  requirement  that  a 
provider  be  a  Medicare  participating 
provider  does  not  apply  to  providers  not 
eligible  to  be  participating  providers 
under  Medicare. 

(v)  The  provider  must  be  available  to 
Extra  participants. 

(vi)  The  provider  must  agree  to  accept 
the  same  pajTnent  rates  negotiated  for 
Prime  enrollees  for  any  person  whose 
care  is  reimbursable  by  the  Department 
of  Defense,  including,  for  e.xample. 
Extra  participants,  supplemental  care 
cases,  and  beneficiaries  from  outside  the 
area. 

(vii)  All  preferred  providers  must 
meet  all  other  qualification 
requirements,  and  agree  to  comply  with 
all  other  rules  and  procedures 
established  for  the  preferred  prov  :dt!r 
network. 

(5)  Access  standards.  Preferred 
provider  networks  will  have  attributes 
of  size,  composition,  mix  of  providers 
and  geographical  distribution  so  that  the 
networks,  coupled  with  the  MTF 
capabilities,  can  adequately  address  the 
health  care  needs  of  the  enrollees. 
Before  offering  enrollment  in  Prime  to  a 
beneficiary  group,  the  MTF  Commander 
(or  other  authorized  person)  will  assure 
that  the  capabilities  of  the  MTF  plus 
preferred  provider  network  will  meet 
the  following  access  standards  with 
respect  to  the  needs  of  the  expected 
number  of  enrollees  from  the 
beneficiary  group  being  offered 
enrollment: 

(i)  Under  normal  circumstances, 
enrollee  travel  time  may  not  exceed  .?0 
minutes  fro.m  home  to  primary  care 
delivery  site  unless  a  longer  time  is 
necessary  because  of  thp  absence  of 
providers  (including  providers  not  part 
of  the  network)  in  the  area. 

(ii)  The  wait  time  for  an  appointment 
fof  a  well-patient  visit  or  a  specialty 
care  referral  shall  not  exceed  four 
weeks;  for  a  routine  vj.^if.  the  wait  time 
for  an  appointment  for  a  well-patient 
visit  shall  not  e.vceed  two  weeks;  and  for 
an  urgent.care  visit  the  wait  time  for  an 
appoir.t.'nent  shall  generally  nni  exceed 
24  hours. 

(iii)  Emergency  services  shall  be 
available  and  accessible  to  luindlc 
emergencies  (and  urgent  care  visits  if 
not  available  from  other  primary  car* 
provi<lers  pursuant  to  paragraph 
(p)(5)(ii)  of  this  section),  within  the 
ser\  ice  area  24  hours  a  day.  seven  days 
a  weeL 

(iv)  The  network  shall  include  a 
sufficient  number  and  mix  of  board 
certified  specialists  to  meet  reasonably 
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the  anticipated  needs  of  enrollees. 
Travel  time  for  specialty  care  share  not 
exceed  one  hour  under  normal 
circumstances,  unless  a  longer  time  is 
necessary  because  of  the  absence  of 
providers  (including  providers  not  part 
of  the  network)  in  the  area.  This 
requirement  does  not  apply  under  the 
Specialized  Treatment  Services 
Program. 

(v)  Office  waiting  times  in 
nonemergency  circumstances  shall  n6t 
exceed  30  minutes. 

(6)  Special  reimbursement  methods  • 
for  network  providers.  The  Director, 
OCHAMPUS  may  establish  for  preferred 
provider  networks  reimbursement  rates 
and  methods  different  from  those 
established  pursuant  to  §199.14.  Such 
provisions  may  be  expressed  in  terms  of 
percentage  discounts  off  CHAMPUS 
allowable  amounts,  or  in  other  terms.  In 
circumstances  in  which  payments  are 
based  on  hospital-specific  rates  (or  other' 
rates  specific  to  particular  institutional 
providers),  special  reimbursement 
methods  may  permit  payments  based  on 
discounts  off  national  or  regional 
prevailing  payment  levels,  even  if 
higher  than  particular  institution- 
specific  payment  rates. 

(7)  Methods  for  establishing  preferred 
provider  networks.  There  are  several 
methods  under  which  the  MTF 
Commander  (or  other  authorized 
official)  may  establish  a  preferred 
provider  network.  These  include  the 
following: 

(i)  There  may  be  an  acquisition  under 
the  Federal  Acquisition  Regulation, 
either  conducted  locally  for  that 
catchment  area,  in  a  larger  area  in 
concert  with  other  MTF  Commanders, 
regionally  as  part  of  a  CHAMPUS 
acquisition,  or  on  some  other  basis. 

(ii)  To  the  extent  allowed  by  law., 
there  may  be  a  modification  by  the 
Director.  OCHAMPUS  of  an  existing 
CHAMPUS  fiscal  intermediary  contract 
to  add  TRICARE  Program  functions  to 
the  existing  responsibilities  of  the  fiscal 
intermediary  contractor. 

(iii)  The  MTF  Commander  (or  other 
authorized  official)  may  follow  the  any 
qualified  provider  method  set  forth  in 
paragraph  (q)  of  this  section. 

(i\J  Any  other  method  authorized  bv 
law  may  be  used. 

(q)  Preferred  provider  network 
establishment  under  any  qualified 
provider  method.  The  any  qualified 
provider  method  may  be  used  to 
establish  a  civilian  preferred  provider 
network.  Under  this  method,  any 
CHAMPUS-authorized  provider  within 
the  geographical  area  involved  that 
meets  tlie  qualification  standards 
established  by  the  MTF  Commander  (or 
other  authorized  official)  mav  become  a 


part  of  the  preferred  provider  network. 
Such  standards  must  be  publicly 
announced  and  uniformly  applied.  Any 
provider  that  meets  all  applicable 
qualification  standards  may  not  be 
excluded  from  the  preferred  provider 
network.  Qualifications  include: 

(1)  The  provider  must  meet  all 
applicable  requirements  in  paragraph 
(p)(4)  of  this  section. 

(2)  The  provider  must  agree  to  follow 
all  quality  assurance  and  utiHzation 
management  procedures  established 
pursuant  to  this  section. 

(3)  The  provider  must  be  a 
Participating  Provider  under  CHAMPUS 
for  all  claims. 

(4)  The  provider  must  meet  all  other 
qualification  requirements,  and  agree  to 
all  other  rules  and  procedures,  that  are. 
established,  publicly  announced,  and 
uniformly  applied  by  the  commander 
(or  other  authorized  official). 

(5)  The  provider  must  sign  a  preferred 
provider  network  agreement  covering  all 
applicable  requirements.  Such 
agreements  will  be  for  a  duration  of  one 
year,  are  renewable,  and  may  be 
canceled  by  the  provider  or  the  MTF 
Commander  (or  other  authorized 
official)  upon  appropriate  notice  to  the 
other  party.  The  Director.  OCHAMPUS 
shall  establish  an  agreement  model  or 
other  guidelines  to  promote  uniformity 
in  the  agreements. 

(r)  General  fraud,  abuse,  and  conflict 
of  interest  requirements  under  TRICARE 
Program.  All  fraud,  abuse,  and  conflict 
of  interest  requirements  for  the  basic 
CHAMPUS  program,  as  set  forth  in  this 
part  199  (see  especially  applicable 
provisions  of  §  199.9)  are  applicable  to 
the  TRICARE  Program.  Some  methods 
and  procedures  for  implementing  and 
enforcing  these  requirements  may  differ 
from  the  methods  and  procedures 
followed  under  the  basic  CHAMPUS 
program  in  areas  in  which  the  TRICARE 
Program  has  not  been  implemented. 

(s)  Partial  implementation.  The 
Assistant  Secretary  of  Defense  (Health 
Affairs)  may  authorize  the  partial 
implementation  of  the  TRICARE 
Program.  In  such  cases,  the  TRICARE 
Extra  Plan  and  the  TRICARE  Standard 
Plan  mav  be  offered  without  the 
TRICARE  Prime  Plan.  Partial 
implementation  may  also  consist  of 
establishment  of  a  TRICARE  Program 
limited  to  particular  services,  such  as 
mental  health  services. 

(t)  Inclusion  of  Department  of 
Veterans  Affairs  Medical  Centers  in 
TRICARE  networks.  TRICARE  preferred 
provider  networks  may  include 
Department  of  Veterans  Affairs  Medical 
Centers  pursuant  to  arrangements 
between  those  centers  and  the  Director. 


OCHAMPUS  or  designated  TRICARE 
contractor. 

(u)  Care  provided  outside  the  United 
States  to  dependents  of  active  duty 
members.  The  Assistant  Secretary  of 
Defense  (Health  Affairs)  may.  in 
conjunction  with  implementation  of  the 
TRICARE  program,  authorize  a  special 
CHAMPUS  program  for  dependents  of 
active  duty  members  who  accompany 
the  members  in  their  assignments  in 
foreign  countries.  Under  this  special 
program,  contracts  or  agreements  may 
be  made  with  health  care  providers 
under  which  services  will  be  provided 
to  the  covered  dependents  with  the 
requirements  for  deductibles  and 
copayments  waived  or  reduced. 

fv)  Administrative  procedures.  The 
Assistant  Secretary  of  Defense  (Health 
Affairs),  the  Director.  OCHAMPUS,  and 
MTF  Commanders  (or  other  authorized 
officials)  are  authorized  to  establish 
administrative  requirements  and 
procedures,  consistent  with  this  section, 
this  part  and  other  applicable  DoD 
Directives  or  Instructions,  for  the 
implementation  and  operation  of  the 
TRICARE  Program. 

§  199.18    Uniform  HMO  Benefit 

(a)  In  general.  There  is  established  a 
Uniform  HMO  Benefit.  The  purpose  of 
the  Uniform  HMO  Benefit  is  to  establish 
a  health  benefit  option  modeled  on 
health  maintenance  organization  plans. 
This  benefit  is  intended  to  be  uniform 
throughout  the  United  States  and  to  be 
included  in  all  managed  care  programs 
under  the  MHSS.  Most  care  purchased 
from  civilian  health  care  providers 
(outside  a  military  medical  treatment 
facility)  will  be  under  the  rules  of  the 
Uniform  HMO  Benefit  or  the  Basic 
CHAMPUS  Program  (see  §  199.4).  The 
Uniform  HMO  benefit  shall  apply  onlv 
as  specified  in  this  section  or  other 
sections  of  this  part,  and  shall  be  subject 
to  any  special  applications  indicated 
indicated  in  such  other  sections. 

(b)  Services  covered  under  the 
Uniform  HMO  Benefit  option.  (1)  Except 
as  specifically  provided  or  authorized 
by  this  section,  all  CHAMPUS  benefits 
provided,  and  benefit  limitations 
established,  pursuant  to  this  part  shall 
apoly  to  the  Uniform  HMO  Benefit. 

(2)  Certain  preventive  care  services 
not  normally  provided  as  part  of  basic; 
program  benefits  under  CHAMPUS  are 
covered  benefits  when  provided  to  Plan 
enrollees  by  providers  in  the  civilian 
provider  network.  Such  standards  shall 
establish  a  specific  schedule,  including 
frequency  or  age  specifications  for: 

(i)  Laboratory  and  x-ray  tests, 
including  blood  lead,  rubella, 
cholesterol,  fecal  occult  blood  testing, 
and  mammographv: 
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(ii)  Pap  smears; 
(iii)  Eye  exams: 
(iv)  Immunizations; 
(v)  Periodic  health  promotion  and 
disease  prevention  exams; 
(vi)  Blood  pressure  screening; 
(vii)  Hearing  exams; 
(viii)  Sigmoidoscopy  or  colonoscopy; 
(ix)  Serologic  screening;  and 
(x)  Appropriate  education  and 
counseling  services.  The  exact  services 
offered  shall  be  established  under 
uniform  standards  established  by  the 
Assistant  Secretary  of  Defense  (Health 
Affairs). 

(3)  In  addition  to  preventive  care 
sert^ices  provided  pursuant  to  paragraph 
(b)(2)  of  this  section,  other  benefit 
enhancements  may  be  added  and  other 
benefit  restrictions  may  be  waived  or 
relaxed  in  connection  with  health  care 
services  provided  to  include  the 
Uniform  HMO  Benefit.  Any  such  other 
enhancements  or  changes  must  be 
approved  by  the  Assistant  Secretary  of 
Defense  (Health  Affairs)  based  on 
uniform  standards. 

(c)  Enrollment  fee  under  the  uniform 
HMO  benefit.  (1)  The  CHAMPUS  annual 
deductible  amount  (see  §  199.4(f))  is 
waived  under  the  Uniform  HMO  Benefit 
during  the  period  of  enrollment.  In  lieu 
of  a  deductible  amount,  an  annual 
enrollment  fee  is  applicable.  The 
specific  enrollment  fee  requirements 
shall  be  published  annually  by  the 
Assistant  Secretary  of  Defense  (Health 
Affairs),  and  shall  be  uniform  within  the 
following  groups:  Dependents  of  active 
duty  members  in  pay  grades  E-4  and 
below;  active  duty  dependents  of 
sponsors  in  pay  grades  E-5  and  above; 
and  retirees  and  their  dependents. 

(2)  Amount  of  enrollment  fees. 
Beginning  in  fiscal  year  1995.  the 
annual  enrollment  fees  are: 

(i)  for  dependents  of  active  duty 
members  in  pay  grades  of  E-4  and 
below.  SO; 

(ii)  for  active  duty  dependents  of 
sponsors  in  pay  grades  E-5  and  above. 
$0;  and. 

(iii)  for  retirees  and  their  dependents. 
$230  individual.  $460  family, 
(d)  Outpatient  cost  sharing 
requirements  under  the  Uniform  HMO 
Benefit — (1)  In  general.  In  lieu  of  usual 
CHAMPUS  cost  sharing  requirements 
'■(see  §  199.4(f)).  special  reduced  cost 
sharing  percentages  or  per  service 
specific  dollar  amounts  are  required. 
The  specific  requirements  shall  be 
uniform  and  shall  be  published 
aimually  by  the  Assistant  Secretary  of 
Defense  (Health  Affairs). 

(2)  Structure  of  outpatient  cost  • 
sharing.  The  special  cost  sharing 
requirements  for  outpatient  services 
include  the  following  specific  structural 
provisions: 


(i)  For  most  physician  office  visits  and 
other  routine  services,  there  is  a  per 
visit  fee  for  each  of  the  following 
groups:  Dependents  of  active  duty 
members  in  pay  grades  E-1  through  E- 
4;  dependents  of  active  duty  members  in 
pay  grades  of  E-5  and  above;  and 
retirees  and  their  dependents.  This  fee 
applies  to  primary  care  and  specialty 
care  visits,  except  as  provided 
elsewhere  in  this  paragraph  (d)(2)  of  this 
section.  It  also  applies  to  ancillary 
services  (unless  provided  as  part  of  an 
office  visit  for  which  a  copayment  is 
collected),  family  health  services,  home 
health  care  visits,  eye  examinations,  and 
immunizations. 

(ii)  There  is  a  copayment  for 
outpatient  mental  health  visits.  It  is  a 
per  visit  fee  for  dejjendents  of  active 
duty  members  in  pay  grades  E-1 
through  E-4;  for  dependents  of  active 
duty  members  in  pay  grades  of  E-5  and 
above;  and  for  retirees  and  their 
dependents  for  individual  visits.  For 
group  visits,  there  is  a  lower  per  visit  fee 
for  dependents  of  active  duty  members 
in  pay  grades  E-1  through  E-4;  for 
dependents  of  active  duty  members  in 
pay  grades  of  E-5  and  above;  and  for 
retirees  and  their  dependents. 

(iii)  There  is  a  cost  share  for  durable 
medical  equipment,  prosthetic  devices, 
and  other  authorized  supplies  for 
dependents  of  active  duty  members  in 
pay  grades  E-1  through  E-4;  for 
dependents  of  active  duty  members  in 
pay  grades  of  E-5  and  above;  and  for 
retirees  and  their  dependents. 

(iv)  For  emergency  room  services, 
there  is  a  per  visit  fee  for  dependents  of 
active  duty  members  in  pay  grades  E- 
1  through  E-4;  for  dependents  of  active 
duty  members  in  pay  grades  of  E-5  and 
above;  and  for  retirees  and  Iheir 
dependents. 

(v)  For  primary  surgeon  services  in 
ambulatory  surgery,  there  is  a  per 
ser\ice  fee  for  dependents  of  active  duty 
members  in  pay  grades  E-1  through  E- 
4;  for  dependents  of  active  duty 
members  in  pay  grades  of  E-5  and 
above;  and  for  retirees  and  their 
dependents. 

(vi)  There  is  a  copayment  for 
prescription  drugs  per  prescription, 
including  medical  supplies  necessary 
for  administration,  for  dependents  of 
active  duty  members  in  pay  grades  E- 
1  through  E— 4;  for  dependents  of  active 
duty  members  in  pay  grades  of  E-5  and 
above;  and  for  retirees  and  their 
dependents. 

(vii)  There  is  a  copayment  for 
ambulance  services  for  dependents  of 
active  duty  members  in  pay  grades  E- 
1  through  E-4;  for  dependents  of  active 
duty  members  in  pay  grades  of  E-5  and 


above;  and  for  retirees  and  their 
dependents. 

(3)  Amount  of  outpatient  cost  sharing 
requirements.  Beginning  in  fiscal  year 
1995.  the  outpatient  cost  sharing 
requirements  are  as  follows: 

(i)  For  most  physician  office  visits  and 
other  routine  services,  as  described  in 
paragraph  (d)(2)(i)  of  this  section,  the 
per  visit  fee  is  as  follows: 

(A)  For  dependents  of  active  duty 
members  in  pay  grades  E-1  through  E- 
4.  $6: 

(B)  For  dependents  of  active  duty 
members  in  pay  grades  of  E-5  and 
above.  $12;  and. 

(C)  For  retirees  and  their  dependents. 
$12. 

(ii)  For  outpatient  mental  health 
visits,  the  per  visit  fee  is  as  follows: 

(A)  For  individual  outpatient  mental 
health  visits: 

{!)  For  dependents  of  active  duty 
members  in  pav  grades  E-1  through  E- 
4.  $10; 

(2)  For  dependents  of  active  duty 
members  in  pay  grades  E-5  and  above, 
$20; and. 

(3)  For  retirees  and  their  dependents. 
$25. 

(B)  For  group  outpatient  mental 
health  visits,  there  is  a  lower  per  visit 
fee.  as  follows: 

{!)  For  dependents  of  active  duty 
members  in  pay  grades  E-1  through  E- 
4.  $6; 

(2)  For  dependents  of  active  duty 
members  in  pay  grades  E-5  and  above. 
$12; and, 

[3]  For  retirees  and  their  dependents, 
$17. 

(iii)  The  cost  share  for  durable 
medical  equipment,  prosthetic  devices, 
and  other  authorized  supplies  is  as 
follows: 

(A)  For  dependents  of  active  duty 
members  in  pay  grades  E-1  through  E- 
4.  10  percent  of  the  negotiated  fee; 

(B)  For  dependents  of  active  duty 
members  in  pay  grades  E-5  and  above. 
15  percent  of  the  negotiated  fee;  and. 

(C)  For  retirees  and  their  dependents. 
20  percent  of  the  negotiated  fee. 

(iv)  For  emergency  room  ser\ices.  the 
per  visit  fee  is  as  follows: 

(A)  For  dependents  of  active  duty 
members  in  pay  grades  E-1  through  E- 
4.  $10; 

(B)  For  dependents  of  active  duty 
members  in  pay  grades  of  E-5  and 
above.  $30;  and. 

(C)  For  retirees  and  their  dependents. 
$30. 

(v)  For  primary-  surgeon  ser\  ices  in 
ambulatory-  surger\-,  the  per  service  fee 
is  as  follows: 

(A)  For  dependents  of  active  duty 
members  in  pay  grades  of  E-1  through 
E-4. $25; 
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(B)  For  dependents  of  active  duty 
members  in  pay  grades  of  E-5  and 
above,  $25;  and, 

(C)  For  retirees  and  their  dependents, 
$25. 

(vi)  The  copayment  for  prescription 
drugs  per  prescription,  for  a  maximum 
30-day  supply,  is  as  follows: 

(A)  For  dependents  of  active  duty 
members  in  pay  grades  E-1  through  E- 
4,  $5: 

(B)  For  dependents  of  active  duty 
members  in  pay  grades  of  E-5  and 
above,  $5;  and, 

(C)  For  retirees  and  their  dependents, 
$9. 

(vii)  The  copayment  for  ambulance 
services  is  as  follows: 

(A)  For  dependents  of  active  duty 
members  in  pay  grades  of  E-1  through 
E-4,  $10: 

(B)  For  dependents  of  active  duty 
members  in  pay  grades  of  E-5  and 
above,  $15;  and, 

(C)  For  retirees  and  their  dependents, 
$20. 

(e)  Inpatient  cost  sharing 
requirements  under  the  Uniform  HMO 
Benefit. — (1)  In  general.  In  lieu  of  usual 
CHAMPUS  cost  sharing  requirements 
(see  §  199.4(f)),  special  cost  sharing 
amounts  are  required.  The  specific 
requirements  shall  be  uniform  and  shall 
be  published  as  a  notice  annually  by  the 
Assistant  Secretary  of  Defense  (Health 
Affairs). 

(2)  Structure  of  cost  sharing.  For 
services  other  than  mental  illness  or 
substance  use  treatment,  there  is  a 
nominal  copayment  for  active  duty 
dependents  and  for  retired  members, 
dependents  of  retired  members,  and 
survivors.  For  inpatient  mental  health 
and  substance  use  treatment,  a  separate 
per  day  charge  is  established. 

(3)  Amount  of  inpatient  cost  sharing 
requirements.  Beginning  in  fiscal  year 
1995,  the  inpatient  cost  sharing 
reauirements  are  as  follows: 

(i)  For  acute  care  admissions  and 
other  non-mental  health/substance  use 
treatment  admissions,  the  per  diem 
charge  is  as  follows,  with  a  minimum 
charge  of  $25  per  admission: 

(Aj  For  dependents  of  active  duty 
members  in  pay  grades  E-1  through  E- 
4,  $11; 

(B)  For  dependents  of  active  duty 
members  in  pay  grades  of  E-5  and 
above,  $11;  and, 

(C)  For  retirees  and  their  dependents, 
$11. 

(ii)  For  mental  health/substance  use 
treatment  admissions,  and  for  partial 
hospitalization  services,  the  per  diem 
charge  is  as  follows,  with  a  minimum 
charge  of  $25  per  admission: 

(A)  For  dependents  of  active  duty 
members  in  pay  grades  E-1  through  E- 
4.  $20; 


(B)  For  dependents  of  active  duty 
members  in  pay  grades  of  E-5  and 
above,  $20;  and, 

(C)  For  retirees  and  their  dependents, 
$40. 

(f)  Updates.  The  enrollment  fees  for 
fiscal  year  1995  set  under  paragraph  (c) 
of  this  section  and  the  per  services 
specific  dollar  amounts  for  fiscal  year 
1995  set  imder  paragraphs  (d)  and  (e)  of 
this  section  may  be  updated  for 
subsequent  years  to  the  extent  necessary 
to  maintain  compliance  with  statutory 
requirements  pertaining  to  government 
costs.  This  updating  does  not  apply  to 
cost  sharing  that  is  expressed  as  a 
percentage  of  allowable  charges;  these 
percentages  will  remain  imchanged. 

(g)  Applicability  of  the  Uniform  HMO 
Benefit  to  Uniformed  Services 
Treatment  Facilities  Managed  Care 
Program.  The  provisions  of  this  section 
concerning  the  Uniform  HMO  Benefit 
shall  apply  to  the  Uniformed  Services 
Treatment  Facilities  Managed  Care 
Program,  effective  October  1,  1995. 
Under  that  program,  non-CHAMPUS 
eligible  beneficiaries  have  the  same 
payment  responsibilities  as  CHAMPUS- 
eligible  beneficiaries. 

Dated:  February  2, 1995. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 
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ASSASSINATION  RECORDS  REVIEW 
BOARD 

36  CFR  Part  1400 

Guidance  on  Interpreting  and 
Implementing  the  President  John  F. 
Kennedy  Assassination  Records 
Collection  Act  of  1992 

AGENCY:  Assassination  Records  Review 
Board  (ARRB). 

ACTION:  Proposed  interpretive 
regulation. 

SUMMARY:  The  ARRB  proposes  to  issue 
regulations  providing  guidance  on  the 
interpretation  of  certain  terms  defined 
in  and  the  implementation  of  the 
President  John  F.  Kennedy 
Assassination  Records  Ck)llection  Act  of 
1992. 

DATES:  To  be  considered,  comments 
must  be  received  on  or  before  March  10, 
1995. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Assassination  Records 
Review  Board  at  600  E  Street,  NW, 
Second  floor,  Washington,  D.C.  20530  or 
delivered  in  person  to  that  address 


between  the  hours  of  9:30  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
legal  holidays).  Comments  may  also  be 
faxed  to  the  Board  at  (202)  724-0457. 
Comments  received  may  be  inspected  in 
the  Board's  public  reading  room,  located 
at  the  address  shown  above,  between  10 
a.m.  and  3  p.m.  Monday  through  Friday 
(except  legal  holidays).  Persons  wishing 
to  inspect  comments  in  the  Board's 
public  reading  room  should  call  the 
Board's  office  beforehand  at  (202)  724- 
0088  for  further  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  L.  Walter  (General  Counsel), 
(202)  724-0088. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  President  John  F.  Kennedy 
Assassination  Records  Collection  Act  of 
1992,  44  U.S.C.  2107  note  (as  amended) 
(ARCA),  established  the  President  John 
F.  Kennedy  Assassination  Records 
Collection  (the  JFK  Collection)  at  the 
National  Archives  and  Records 
Administration  (NARA).  In  establishing 
the  process  for  public  disclosure  of  all 
records  relating  to  the  assassination. 
Congress  created  an  independent  agency 
within  the  executive  branch,  the 
Assassination  Records  Review  Board 
(the  Board),  which  consists  of  five 
citizens  appointed  by  the  President. 
Under  the  statute,  the  Board  is 
empowered  to  decide  "whether  a  record 
constitutes  an  assassination  record."  44 
U.S.C.  2107  note.  Sec.  7(i)(2)(A). 
Congress  further  made  clear  its  intent 
that  the  Board  "issue  guidance  to  assist 
in  articulating  the  scope  or  universe  of 
assassination  records."  President  John 
F.  Kennedy  Assassination  Records 
Collection  Act  of  1992.  S.Rep.  102-328, 
102d  Cong.,  2d  Sess.  (1992)  at  21. 

In  constructing  the  proposed  guidance 
set  out  here,  the  Board  seeks  to 
implement  congressional  intent  that  the 
JFK  Collection  contain  "the  most 
comprehensive  disclosure  of  records 
related  to  the  assassination  of  President 
Kennedy."  Id.  at  18.  The  Board  is  also 
mindful  of  Congress's  instruction  that 
the  Board  apply  a  "broad  and 
encompassing"  working  definition  of 
"assassination  record"  in  order  to 
achieve  the  goal  of  assembling  the 
fullest  historical  record  on  this  tragic 
event  in  American  history  and  on  the 
investigations  that  were  undertaken  in 
the  assassination's  aftermath.  The  Board 
recognizes  that  many  agencies  have 
already  begun  to  organize  and  review 
records  responsive  to  the  ARCA  even 
before  the  Board  was  appointed  and 
began  its  work.  Nevertheless,  the 
Board's  aim  is  that  this  guidance  will 
aid  in  the  ultimate  assembly  and  public 


disclosure  of  the  fullest  possible 
historical  record  on  this  tragedy  and  on 
subsequent  investigations  and  inquires 
into  it.  j 

The  Board's  proposed  guidance  is 
designed  to  help  government  agencies 
and  the  Board  identify  and  make 
available  to  the  public  all  documents 
that  will  enhance,  enrich,  and  broaden 
the  historical  record  of  the  assassination 
of  President  John  F.  Kennedy.  The 
Board  seeks  through  this  guidance  to 
fulfill  Congress's  "inten[t]  and  emphasis 
that  the  search  and  disclosure  of  records 
under  this  Act  must  go  beyond"  the 
records  of  previous  commissions  and 
committees  established  to  investigate 
President  Kennedy's  assassination.  Id.  at 
21.  The  Board  also  seeks  to  provide 
notice  of  the  scope  of  its  intended 
exercise  of  authority  to  seek  additional 
information  or  records  in  order  to  fulfill 
its  functions  and  responsibilities  under 
the  ARCA.  I  j 

In  addition,  the  Board  proposes  to 
create  a  mechanism  to  facilitate  the 
Board's  ongoing  work  and  to  further 
ensure  future  public  access  to  the 
broadest  possible  historical  record.  This 
mechanism  will  be  known  as  the 
"Catalog  of  Assassination  Records" 
(COAR).  The  COAR  is  intended  to  be  an 
official  listing  of  all  records  determined 
by  the  Board  to  meet  the  definition  of 
"assassination  retord"  and  included  in 
the  JFK  Collection. 

Request  for  Comments 

The  Board  seeks  public  comment  on 
its  proposed  interpretive  regulations 
intended  to  provide  guidance  on  the 
interpretation  of  the  term  assassination 
record,  the  intended  scope  of  its 
exercise  of  authority  to  seek  additional 
information  or  records,  and  its 
additional  proposals  for  implementation 
of  the  ARCA.  I 

List  of  Subjects  in  36  CFR  Part  1400 

Administrative  practice  and 
procedure.  Archives  and  records. 

Accordingly,  the  Assassination 
Records  Review  Board  hereby  proposes 
to  establish  a  new  chapter  XIV  in  title 
36  of  the  Code  of  federal  Regulations  to 
read  as  follows: 


CHAPTER  XIV-ASSASSINATION 
RECORDS  REVIEW  BOARD 

PART  1400-GUIDANCE  FOR 
INTERPRETATION  AND 
IMPLEMENTATION  OF  THE 
PRESIDENT  JOHN  F.  KENNEDY 
ASSASSINATION  RECORDS 
COLLECTION  ACT  OF  1992  (ARCA) 

Sec. 

1400.1  Interpretation  of  assassination 
record. 

1400.2  Interpretation  of  additional  records 
and  information. 

1400.3  Sources  of  assassination  records  and 
additional  records  and  information. 

1400.4  Types  of  materials  included  in  scope 
of  assassination  record  and  additional 
records  and  information. 

1400.5  Requirement  that  assassination 
records  be  released  in  their  entirely. 

1400.6  Originals  and  copies. 

1400.7  Additional  guidance. 

1400.8  Implementing  the  ARCA— Catalog  of 
Assassination  Records 

Authority:  44  U.S.C.  2107  note. 

§  1 400. 1    Interpretation  of  assassination 
record. 

(a)  An  assassination  record  includes, 
but  is  not  hmited  to,  all  records,  public 
and  private,  regardless  of  how  labeled  or 
identified,  that  document,  describe, 
report,  analyze,  or  interpret  activities 
and  events  that  may  have  led  to  the 
assassination  of  President  John  F. 
Kennedy;  the  assassination  itself;  and 
investigations  of  or  inquiries  into  the 
assassination. 

(b)  An  assassination  record  further 
includes,  without  limitation: 

(1)  All  records  as  defined  in  Soc.  3(2) 
of  the  ARCA; 

(2)  All  records  called  by  or  segregated 
by  all  federal,  state,  and  local 
government  agencies  in  conjunction 
with  any  investigation  or  analysis  of  or 
inquiry  into  the  assassination  of 
President  Kennedy  (for  example,  any 
intra-agency  investigation  or  analysis  of 
or  inquir\'  into  the  assassination;  any 
inter-agency  communication  regarding 
the  assassination;  any  request  by  the 
House  Select  Committee  on 
Assassinations  to  collect  documents  and 
other  materials;  or  any  inter-  or  intra- 
agency  collection  or  segregation  of 
documents  and  other  materials); 

(3)  Other  records  or  groups  of  records 
listed  in  the  Catalog  of  Assassination 
Records,  as  described  in  §  1400.8  of  this 
chapter. 

§  1 400.2    Interpretation  of  additional 
records  and  information. 

The  term  additional  information  and 
records  includes: 

(a)  All  documents  used  by 
government  offices  and  agencies  during 
their  declassification  review  of 


assassination  records  as  well  as  all  other 
documents,  indices,  records,  and  other 
material  that  disclose  cryptonyms,  code 
names,  or  other  identification  material 
in  assassination  records. 

(b)  All  training  manuals,  instructional 
materials,  and  guidelines  created  or 
used  by  the  agencies  in  furtherance  of 
their  review  of  assassination  records. 

(c)  All  records,  lists,  and  documents 
describing  the  procedure  by  which  the 
agencies  identified  or  selected 
assassination  records  for  review. 

(d)  Organizational  charts  of 
government  agencies. 

(e)  Records  necessar\'  and  sufficient  to 
describe  the  agency's: 

(1)  Records  policies  and  schedules; 

(2)  Filing  systems  and  organization; 
and 

(3)  Storage  facihties  and  locations. 

§  1400.3    Sources  of  assassination  records 
and  additional  records  and  information. 

Assassination  records  and  additional 
records  and  information  may  be  located 
at,  or  under  the  control  of,  without 
limitation: 

(a)  Agencies,  offices,  and  entities  of 
the  executive,  legislative,  and  judicial 
branches  of  the  federal  government; 

(b)  Agencies,  offices,  and  entities  of 
the  executive,  legislative,  and  judicial 
branches  of  state  and  local  governments; 

(c)  Record  repositories  and  archives  of 
federal,  state,  and  local  governments, 
including  presidential  libraries; 

(dj  Record  repositories  and  archives 
of  universities,  hbraries,  historical 
societies,  and  other  similar 
organizations; 

(e)  Individuals  who  possess  such 
records  by  virtue  of  service  with  a 
government  agency,  office,  or  entity: 

(f)  Persons,  including  individuals  and 
corporations,  who  have  obtained  such 
records  from  source?  identified  in 
paragraphs  (a)  through  (e)  of  this 
section; 

(g)  Federal,  state,  and  local  courts 
where  such  records  are  being  held 
under  seal;  or 

(h)  Foreign  governments. 

§  1400.4    Types  of  materials  included  in 
scope  of  assassination  record  and 
additional  records  and  information. 

The  term  record  in  assassination 
record  and  additional  records  and 
information  includes,  for  purposes  of 
interpreting  and  implementing  the 
ARCA: 

(a)  Papers,  maps,  and  other 
documentar\'  material; 

(b)  Photographs; 

(c)  Motion  pictures; 

(d)  Sound  and  video  recordings; 

(e)  Machine  readable  information  in 
any  form;  and 
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(0  Artifacts. 

§  1400.5    Requirement  that  assassination 
records  be  released  in  ttieir  entirety. 

An  assassination  record  shall  be 
disclosed  in  its  entirety  except  for 
portions  sp>ecifically  postponed 
pursuant  to  the  grounds  for 
postponement  of  public  disclosure  of 
records  established  in  section  6  of  the 
ARCA,  and  no  portions  of  any 
assassination  records  shall  be  withheld 
from  public  disclosure  solely  on 
grounds  of  non-relevance. 

§1400.6    Originals  and  cop4es. 

(a)  For  purposes  of  determining 
whether  originals  or  copies  of 
assassination  records  may  be  made  part 
of  the  President  John  F.  Kennedy 
Assassination  Records  Collection  (the 
JFK  Records  Collection)  to  be 
established  under  the  ARCA: 

(1)  In  the  case  of  papers,  maps,  and 
other  documentary  material,  the 
Assassination  Records  Review  Board 
(the  Board)  may  determine  that  a  true 
and  accurate  copy  of  the  original  is 
sufficient; 

(2)  In  the  case  of  photographs,  the 
term  record  means  the  original  negative 
if  available,  otherwise,  the  earliest 
generation  print; 

(3)  In  the  case  of  motion  pictures,  the 
term  record  means  the  camera  original 
if  available,  otherwise,  the  earliest 
generation  print; 

(4)  In  the  case  of  sound  and  video 
recordings,  the  term  record  means  the 
original  recording,  if  available, 
otherwise,  the  earliest  generation  copy; 

(5)  In  the  case  of  machine-readable 
information,  the  Board  may  determine 
that  a  true  and  accurate  copy  of  the 
original  is  sufficient;  and 

(6)  Artifacts  means  the  original  object 
itself. 

(b)  In  cases  where  a  copy,  as  defined 
in  paragraph  (a)  of  this  section  is 
authorized  by  the  Board  to  be  included 
in  the  JFK  Records  Collection  the  Board 
may,  at  its  discretion,  require  a  certified 
copy.  In  cases  where  an  original,  as 
defined  in  paragraph  (a)  of  this  section, 
is  required  for  inclusion  in  the  JFK 
Records  Collection  the  Board  may,  at  its 
discretion,  accept  the  best  available 
copy. 

§  1400.7    Additional  guidance. 

(a)  A  government  agency,  office,  or 
entity  includes,  for  purposes  of 
interpreting  and  implementing  the 
ARCA,  all  departments,  agencies, 
offices,  divisions,  foreign  offices, 
bureaus,  and  deliberative  bodies  of  any 
federal,  state,  or  local  government  and 
includes  all  inter-  or  intra-agency 
•vorking  groups,  committees,  and 


meetings  that  possess  or  created  records 
relating  to  the  assassination  of  President 
John  F.  Kennedy. 

(b)  The  inclusion  of  artifacts  in  the 
scope  of  the  term  assassination  record  is 
understood  to  apply  solely  for  purposes 
of  establishing  the  President  John  F. 
Kennedy  Assassination  Records 
Collection  and  for  fully  implementing 
the  terms  of  the  ARCA  and  has  no  direct 
or  indirect  bearing  on  the  interpretation 
or  implementation  of  any  other  statute 
or  regulation. 

(c)  In  the  case  of  artifacts  deemed  to 
be  assassination  records  and  included  in 
the  John  F.  Kennedy  Assassination 
Records  Collection,  provision  to  the 
public  of  photographs,  drawings,  or 
similar  materials  depicting  the  artifacts 
shall  be  sufficient  to  comply  with  the 
ARCA's  requirement  that  copies  of 
assassination  records  be  provided  to  the 
public  upon  request.  Other  display  to  or 
examination  by  the  public  of  artifacts  in 
the  John  F.  Kennedy  Assassination 
Records  Collection  shall  occur  under 
terms  and  conditions  established  by  the 
National  Archives  and  Records 
Administration  that  are  adequate  to 
preserve  and  protect  the  artifacts  for 
posterity. 

(d)  The  terms  and,  or,  any.  all,  and  the 
plural  and  singular  forms  of  nouns  shall 
be  understood  in  their  broadcast  and 
most  inclusive  sense  and  shall  not  be 
understood  to  be  terms  of  limitation. 
Any  records  identified  with  respect  to  a 
particular  person  also  includes  any 
records  for  that  person  by  any  other 
name,  pseudonym,  codeword,  symbol, 
number,  cryptonym  or  alias.  Any  record 
described  with  respect  to  an  operation 
or  program  includes  any  record 
pertaining  to  that  program  by  any  other 
name,  pseudpnjTn,  codeword,  symbol, 
number  or  cr}'ptonym. 

§  1 400.8    implementing  the  A  RCA— Catalog 
of  Assassination  Records. 

(a)  A  Catalog  of  Assassination  Records 
(COAR)  shall  be  created  as  the  official 
listing  of  all  records  determined  by  the 
Board  to  meet  the  definition  of 
assassination  record. 

(b)  Notice  of  all  decisions  to  include 
records  in  the  COAR  will  be  published 
in  the  Federal  Register  within  30  days 
of  the  decision. 

(c)  In  listing  records  or  groups  of 
records  in  the  COAR,  the  Board  must 
determine  that  the  record  or  group  of 
records  will  more  Ukely  than  not 
enhance,  eru-ich,  and  broaden  the 
historical  record  of  the  assassination. 


Dated:  February  3, 1995. 

David  G.  Marwell. 

Executive  Director,  Assassination  Records 
Review  Board. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  93 

[FRL-5149-9] 

Transportation  Conformity  Rule 
Amendments:  Transition  to  the  Control 
Strategy  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes  to 
permanently  align  the  timing  of  certain 
transportation  conformity  consequences 
with  the  imposition  of  Clean  Air  Act 
highway  sanctions.  For  ozone 
nonattainment  areas  with  an  incomplete 
15%  emissions-reduction  state 
implementation  plan  with  a  protective 
finding;  incomplete  ozone  attainment/ 
3%  rate-of-progress  plan;  or  finding  of 
failure  to  submit  an  ozone  attainment/ 
3%  rate-of-progress  plan,  and  areas 
whose  control  strategy  implementation 
plan  for  ozone,  carbon  monoxide, 
particulate  matter,  or  nitrogen  dioxide  is 
disapproved  with  a  protective  finding, 
the  conformity  status  of  the 
transportation  plan  and  program  would 
not  lapse  as  a  result  of  such  failure  until 
highway  sanctions  for  such  failure  are 
effective  under  other  Clean  Air  Act 
sections. 

This  action  would  delay  the  lapse  in 
conformity  status,  which  would 
otherwise  prevent  approval  of  new 
highway  and  transit  projects,  and  allow 
Stales  more  time  to  prevent  the  lapse  by 
submitting  complete  ozone 
implementation  plans. 

EPA  has  published  in  the  final  rule 
section  of  this  Federal  Register  a  similar 
interim  final  rule  which  takes  effect 
immediately  and  applies  for  six  months. 
This  proposal  would  apply  the 
provisions  of  the  interim  final  rule 
permanently. 

DATES:  Comments  on  this  action  must  be 
received  by  March  10,  1995.  A  public 
hearing  will  be  held  at  10:30  a.m.  on 
February  22,  1995  in  Washington,  DC. 
ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  dupficate, 
if  possible)  to:  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency. 
Attention:  Docket  No.  A-95-02,  401  M 
Street,  SW.,  VVashmgton,  DC  20460. 


A  public  hearing  will  be  held  at  the 
Ramada  Inn,  10  Thomas  Circle  NW, 
Washington  DC. 

Materials  relevant  to  this  proposal 
have  been  placed  in  Air  and  Radiation 
Docket  A-95-02  by  EPA.  The  docket  is 
located  at  the  above  address  in  room  M- 
1500  Waterside  Mall  (ground  floor)  and 
may  be  inspected  bom  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  including  all 
nongovernment  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathr>Ti  Sargeant,  Emission  Control 
Strategies  Branch.  Emission  Planning 
and  Strategies  Division,  U.S. 
Environmental  Protection  Agency.  2565 
Plymouth  Road.  Aim  Arbor.  MI  48105. 
(313)668-4441. 

SUPPLEMENTARY  INFORMATION:  The  terms 
and  substance  of  the  rule  changes 
proposed  in  this  document,  and  a 
description  of  the  subjects  and  issues 
involved,  are  included  in  the  document 
announcing  the  interim  final  rule 
published  in  the  Final  Rules  Section  of 
this  Federal  Register.  This  proposal  is 
identical  in  substance  to  the  interim 
final  rule,  except  that  the  proposal 
would  not  limit  the  application  of  the 
proposed  rule  cihanges  to  a  six-month 
period. 

Dated:  January  Hi,  1995. 
Carol  M.  Brownef, 

Adrninistratnr.     : , 

IFR  Doa  95-3002J  hied  2-7-95:  8:45  am] 
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Pesticide  Tolerance  tor  Chlorpyrlfos 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish  a 
time-limited  tolerance  for  residues  of 
the  insecticide  chlorpyrifos  [O.Odiethyl 
0-(3,5.6-trichloro-2-pyridyl) 
phosphorothioatel  in  or  on  the  raw 
agricultural  commodities  oats  and 
barley  when  blended  together  in  a 
mixture  containing  97%  oats  and  3% 
barley.  The  proposal  to  establish 
maximum  permissible  levels  for 
residues  of  the  insecticide  was 
requested  in  a  petition  submitted  by 
General  Mills. 

DATES:  Comments,  identified  by  the 
document  control  number,  |PP  5F4427/ 
P6061,  must  be  received  on  or  before 
March  10. 1995. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 


Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  Cbl  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  pubhc 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  H.  Edwards,  Jr..  Product 
Manager  (PM)  19.  Registration  Division 
(7505C).  Environmental  Protection 
Agency.  401  M  St.,  SW  .  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Rm.  207.  CM  #2.  1921  Jefferson 
Davis  Hwv.,  Arlington.  VA  22202,  (703)- 
305-6386. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  November  21.  1994 
(59  FR  60013).  which  announced  that 
General  Mills  had  submitted  pesticide 
petition  (PP)  5F4427  to  EPA  requesting 
that  the  Administrator,  pursuant  to 
section  408(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a,  amend  40  CFR  180.342  by 
establishing  a  tolerance  for  residues  of 
the  insecticide  chlorpyrifos  in  or  on  the 
raw  agricuhural  commodity  oats  at  15 
ppm.  provided  that  such  tolerance 
applies  only  to  oats  that  were  treated 
post-harvest  with  chlorpyrifos  on  or 
before  June  15. 1994;  that  such  tolerance 
applies  only  to  oats  to  be  used  as  animal 
feed  or  as  a  constituent  of  animal  feed; 
that,  notwithstanding  any  other 
provision  of  law  or  regulation,  this 
tolerance  does  not  authorize  the 
presence  of  residues  of  chlorpyrifos  in 
any  human  food  item  made  from  such 
treated  oats,  other  than  residues 
resulting  from  the  use  of  the  oats  for 
animal  feed  purposes;  and  that  such 
tolerance  expires  on  December  31.  1996. 

Chlorpyrifos  is  registered  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  for  application 
to  many  growing  crops;  associated 


tolerance  regulations  have  been 
established  under  the  FFDCA.  It  is  not. 
however,  registered  for  use  on  oats  or 
for  treatment  of  stored  grain.  A  pest 
control  operator  under  contract  to 
General  Mills  improperly  treated  stored 
oats  and  fraudulently  claimed  to  have 
used  a  different  pesticide,  chlorpyrifos- 
methyl.  that  is  registered  for  use  on 
stored  grains  such  as  oats.  The  illegal 
residues  were  discovered  by  a  routine 
FDA  inspection.  Processed  food 
products  manufactured  from  improperly 
treated  oats  were  determined  by  the 
Agency  not  to  be  a  human  health  hazard 
and  those  that  had  entered  commerce 
were  not  recalled.  Processed  products 
that  had  not  yet  entered  commerce  were 
retained  by  General  Mills  and 
subsequently  destroyed.  Approximately 
18  million  bushels  of  stored  unmilled 
oats  treated  with  chlorpyrifos  are  at 
present  controlled  by  General  Mills  or 
its  customers.  Although  the  Agency  has 
determined  that  the  use  of  the  stored 
oats  for  the  productiop  of  food  does  not 
constitute  a  human  heahh  hazard,  no 
approval  has  been  sought  by  General 
Mills  to  use  the  treated  oats  for  human 
food  purposes. 

Chlorpyrifos  is  registered  for  use  on 
other  crops  that  are  used  for  livestock  or 
poultry  feed  purposes.  General  Mills  has 
submitted  data  to  demonstrate  that  the 
use  of  treated  oats  for  livestock  or 
poultry  feed  will  not  yield  residues  in 
meat.  milk,  or  eggs  that  exceed  existing 
tolerances  for  chlorpyrifos  in  these 
commodities.  To  ensure  that  the  oats 
will  be  unacceptable  for  human  food 
production.  General  Mills  has  stated 
that  they  will  be  blended  to  include  not 
less  than  3%  barley  and  97%  cats. 
Accordingly,  the  definition  of  the  raw 
agricultural  commodity  in  the  petition 
has  been  amended  to  "oats  and  barley 
when  blended  together  in  a  mixture 
containing  97%  oats  and  3%  barley." 

There  were  no  comments  or  requests 
for  a  referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 
filing. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  Toxicological  data 
considered  in  support  of  the  proposed 
tolerance  include: 

1.  A  2-year  dog  feeding  study  with  a 
no-observed-effect-level  (NOEL)  for 
systemic  effects  of  1.0  milligram  (mg)/ 
kilogram  (kg)/day  and  lowest-effect- 
level  (LED  (increased  liver  weight)  of 
3.0  mg/kg/day.  The  NOELs  for 
cholinesterase  (ChE)  inhibition  were  as 
follows:  0.01  mg/kg/day  for  plasma,  0.1 
mg/kg/day  for  red  blood  cells,  and  1.0 
mg/kg/day  for  brain  cells.  Levels  tested 
were  0.0.01.0.03.0.1. 1.0,  and  3  mg/ 
kg/day. 
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2.  A  voluntary  human  study  with 
chronic  ChE  NOEL  of  0.03  mg/kg/day 
(based  on  20  days  of  exposure  at  this 
level). 

3.  A  2-year  mouse  chronic  toxicity/ 
carcinogenicity  study  with  a  NOEL  of  15 
ppm  for  systemic  effects  (equivalent  to 
2.25  mg/kg/day)  and  no  carcinogenic 
effects  observed  under  the  conditions  of 
the  study  at  all  levels  tested  (0,  0.5.  5, 
and  15  ppm,  equivalent  to  0.075,  0.75. 
and  2.25  mg/kg/day). 

4.  A  voluntary  human  study  with 
acute  ChE  NOEL  of  0.10  mg/kg/day 
(based  on  daily  single-dose  exposures  of 
0.  0.014.  0.03,  or  0.10  mg/kg/day) 
determined  at  1,  3.  6,  and  9  days  of 
treatment. 

5.  A  2-year  rat  feeding/carcinogenicity 
study  with  ChE  NOEL  of  0.1  and  LEL  of 
1.0  mg/kg/day  (based  on  decreased 
plasma  and  brain  ChE  activity),  and  a 
systemic  NOEL  of  1.0  mg/kg/day  and 
LEL  of  10  mg/kg/day  (based  on 
decreased  erythrocyte  and  hemoglobin 
values  and  increased  platelet  count 
during  the  first  year).  There  were  no 
observed  carcinogenic  effects  at  the 
levels  tested  (0.05,  0.1.  1.0,  and  10  mg/ 
kg/day)  under  the  conditions  of  the 
study.  Chlorpyrifos  is  classified  as  a 
Group  E  chemical  (no  evidence  of 
carcinogenicity). 

6.  A  three-generation  reproduction 
study  in  rats  with  no  reproductive 
effects  observed  at  the  dietary  levels 
tested  (0.  0.1,  0.3.  and  1.0  mg/kg/day). 

7.  Two  rat  developmental  toxicity 
studies:  one  negative  for  developmental 
toxicity  at  all  dose  levels  (levels  tested 
were  0.1.  3.0,  and  15.0  mg/kg/day);  and 
one  with  maternal  NOEL  of  15  mg/kg/ 
day  and  developmental  NOEL  of  2.5 
mg/kg/day  (levels  tested,  by  gavage, 
were  0,  0.5,  2.5,  and  15  mg/kg/day). 

8.  A  mouse  developmental  toxicity 
study  with  a  teratogenic  NOEL  greater 
than  25  mg/kg/day  (highest  dose  tested) 
and  a  developmental  fetotoxic  NOEL  of 
10  mg/kg/day  and  LEL  of  25  mg/kg/day 
(decreased  fetal  length  and  increased 
skeletal  variants). 

9.  A  developmental  toxicity  study  in 
rabbits  with  maternal  and 
developmental  NOELs  of  81  mg/kg/day. 
and  maternal  and  developmental  LELs 
of  140  mg/kg/day  (based  on  maternal 
decreased  food  consumption  on 
gestation  day  15  to  19.  and  body  weight 
loss  during  the  dosing  period  followed 
by  a  compensatory  weight  gain;  and 
based  on  a  slight  reduction  in  fetal 
weights  and  crown-riunp  lengths,  and 
fetal  increased  incidence  of  unossified 
fifth  stemebrae  and/or  xiphisternum). 
Levels  tested  were  0,  1.  9,  81.  and  140 
mg/kg/day. 


10.  An  acute  delayed  neurotoxicity 
study  in  the  hen  that  was  negative  at  50 
and  100  mg/kg/day. 

11.  Several  mutagenicity  studies 
which  were  all  negative.  These  include 
an  Ames  assay,  two  Chinese  hamster 
ovary  cell  mutation  assays,  a 
micronucleus  assay  for  chromosomal 
aberration,  an  in  vitro  chromosomal 
aberration  assay  with  and  without 
enzymatic  activation,  and  an 
unscheduled  DNA  synthesis  assay. 

12.  A  general  metabolism  study  in  rats 
shows  that  the  major  metabolite  of 
chlorpyrifos  is  3,5,6-trichloro-2- 
pyridinol  (TCP).  The  studies  listed 
below  were  conducted  to  demonstrate 
that  TCP  is  less  toxic  than  chlorpyrifos 
and  is  not  a  ChE  inhibitor. 

a.  A  90-day  rat  feeding  study  with  a 
systemic  NOEL  of  30  mg/kg/day.  Levels 
tested  were  0.  10,  30,  and  100  mg/kg/ 
day. 

b.  A  rat  developmental  toxicity  study 
with  no  developmental  toxicity 
observed  at  the  dosages  tested  (0,  50, 
100.  and  150  mg/kg/day). 

c.  Mutagenicity  studies  (including  an 
Ames  assay  and  an  unscheduled  DNA 
synthesis  assay)  were  negative  for 
mutagenic  effects. 

Based  on  the  above  studies,  the 
Agency  has  concluded  that  the  TCP 
metabolite  is  not  of  to.xicological 
concern. 

For  the  assessment  of  chronic  dietary 
risk,  the  reference  dose  (RfD)  based  on 
the  human  voluntary  ChE  study  (ChE 
NOEL  of  0.03  mg/kg/day)  and  using  a 
10- fold  uncertainty  factor  is  calculated 
to  be  0.003  mg/kg  of  body  weight/day. 
Tolerances  for  food  uses  appear  in  40 
CFR  180.342  and  40  CFR  185.1000.  The 
Dietary  Risk  Exposure  Section  (DRES) 
used,  when  justified  and  appropriate, 
anticipated  residues  rather  than 
published  tolerance  values,  and  data 
regarding  percent  crop  treated  (when 
less  than  100%).  The  anticipated 
residue  contribution  (ARC)  from 
published  uses  of  chlorpyrifos  is 
0.000860  mg/kg  of  body  weight/day  for 
the  overall  U.S.  population.  This 
represents  28.7%  of  the  RfD.  None  of 
the  DRES  subgroups  has  an  exposure 
that  exceeds  the  RfD.  The  population 
subgroup  most  highly  exposed  is 
normursing  infants,  less  than  1  year  old. 
with  an  ARC  from  published  uses  of 
0.002147  mg/kg  of  body  weight/dav. 
71.6%  of  the  RfD.  The  next  most  highly 
exposed  population  subgroup  is 
children.  1  to  6  years  old,  with  an  ARC 
from  published  uses  of  0.001914  mg/kg 
of  body  weight/day,  63.8%  of  the  RfD. 
The  proposed  tolerance  on  oats  does  not 
raise  the  ARC  as  a  percentage  of  the  RfD 
because  the  oats  are  not  to  be  used  for 
human  food  and  anv  secondary-  residues 


occurring  in  milk,  eggs,  or  meat  of 
livestock  and  poultry  will  fall  within 
existing  tolerances  for  these 
commodities.  The  ARC  was  calculated 
assuming  tolerance  level  residues  of 
chlorpyrifos  on  these  commodities. 
The  DRES  detailed  acute  analysis 
estimates  the  distribution  of  single-day 
exposures  for  the  overall  U.S. 
population  and  certain  subgroups.  The 
analysis  evaluates  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1977-1978 
Nationwide  Food  Consumption  Survey 
(NFCS)  and  accumulates  exposure  to  the 
chemical  for  each  commodity.  Each 
analysis  assumes  uniform  distribution 
of  chlorpyrifos  in  the  commodity  (oats). 
Since  the  toxicological  endpoint  to 
which  exposure  is  being  compared  in 
this  analysis  is  neurotoxicity,  four 
human  population  subgroups  (infants, 
less  than  1  year  old;  children,  1  to  12 
years  old;  females,  13  years  old  and 
older;  males.  13  years  old  and  older),  as 
well  as  the  overall  population,  are  of 
interest. 

The  Margin  of  Exposure  (MOE)  is  a 
measure  of  how  close  the  high-end 
exposure  comes  to  the  NOEL  and  is 
calculated  as  the  ratio  of  the  NOEL  to 
the  exposure.  (NOEL/exposure  =  MOE.) 
For  neurotoxicity,  the  Agency  is 
generally  not  concerned  unless  the  MOE 
is  below  10  when  the  NOEL  is  based  on 
human  data.  For  the  overall  population 
the  calculated  MOE  at  high  end  (top- 
most eaters — defined  as  the  top  0.5';o  of 
the  population  in  terms  of  consumption) 
as  a  result  of  all  commodities,  other 
than  oats,  treated  with  chlorpyrifos  is 
less  than  10.  In  the  overall  population 
6%  of  consumers  have  an  MOE  less 
than  10. 

The  DRES  analysis  to  estimate  the 
potential  increased  risk  of  neurotoxicity 
resulting  from  residues  of  chlorpyrifos 
in  meat,  poultry,  eggs,  and  milk 
obtained  from  animals  fed  treated  oats 
indicates  that  the  MOE  is  greater  than 
10  for  the  overall  U.S.  population  and 
for  each  of  the  4  population  subgroups 
The  calculated  MOE  at  high  end  (top- 
most eaters— in  this  case  defined  as  the 
top  0.5%  of  the  population/ 
subpopulation  in  terms  of  consumption) 
for  the  overall  population  is  33;  for 
infants,  less  than  1  year  old  it  is  20;  for 
children,  1  to  12  years  old  it  is  25:  for 
females,  13  years  old  and  older  it  is  83: 
and  for  males,  13  years  old  and  older  it 
is  71. 

The  Margin  of  Exposure  estimates  an; 
considered  conservative  because  a  major 
assumption  is  that  the  high-end  eater 
consumed  only  meat,  poultry,  eggs,  and' 
or  milk  from  animals  fed  only  oats 
containing  chlorpyrifos  residues.  The 
increase  in  calculated  estimates  of  acuto 
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risk  from  chlorpyTifos  residues  as  a 
result  of  the  proposed  temporary 
tolerance  would  be  negUgible. 

The  petition  for  a  tolerance  has 
resulted  from  a  misuse  of  chlorpyrifos, 
and  the  Agency  does  not  generally  grant 
a  tolerance  to  cover  misuse.  The 
following  points,  however,  were 
considered.  The  petitioner  was  not 
directly  responsible  for  the  misuse. 
Although  human  food  produced  froni 
the  treated  chlorpyrifos  was  not 
determined  by  the  Agency  to  be  a 
human  health  hazard,  the  petitioner  has 
not  sought  approval  for  use  of  the 
treated  oats  as  human  food  and 
destroyed  all  human  food  made  from 
the  treated  oats  that  had  not  entered 
commerce.  The  tolerance  is  time 
limited.  Finally,  if  this  tolerance  is  not 
approved.  18  million  bushels  of  oats,  or 
approximately  15%  of  the  privately  held 
U.S.  stocks,  will  have  to  be  destroyed 
despite  EPA's  conclusion  that  use  of  the 
oats  as  an  animal  feed  protects  the 
public  health. 

To  ensure  that  the  oats  are  used  as  an 
animal  feed,  EPA  has  amended  the 
commodity  definition  from  "the  raw 
agricultural  commodity  oats"  to  "the 
raw  agricultural  commodities  oats  and 
barley  when  blended  together  in  a 
mixture  containing  97%  oats  and  3% 
barley."  Blending  barley  with  oats  will 
make  the  oats  unsuitable  for  milling  to 
produce  human  food.  The  petitioner  has 
agreed  to  blend  barley  into  the  treated 
oats  prior  to  sale  or  distribution. 

The  nature  of  the  residue  in  plants 
and  animals  is  adequately  understood. 
Adequate  methodology  is  available  for 
enforcement  purposes  and  for  analysis 
of  chlorpyrifos  in  oat  grain.  The  FDA 
Pestrack  data  base  (PAM  Vol.  I.  January, 
1994)  indicates  that  complete  recovery 
has  been  obtained  for  chlorpyrifos 
under  FDA  multinesidue  methods  302 
and  303,  and  partial  recovery  has  been 
obtained  with  method  304. 

The  pesticide  is  considered  useful  for 
the  purpose  for  vihich  the  tolerance  is 
sought. 

There  are  currently  no  actions 
pending  against  donfinued  registration 
of  thischemicaL 

Based  on  the  infomiation  and  data 
considered,  the  Agency  has  determined 
that  the  tolerance  established  by 
amending  40  CFR  180  would  protect  the 
public  health.  Therefore,  it  is  proposed 
that  the  tolerance  be  established  as  set 
forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  af^er 


publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  (PP  5F4427/P606J.  All 
wTitten  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above,  from 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 

Under  Executive  Order  12866  (58FR 
51735,  Oct.  4.  1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  E.xecutive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  ti.e.  Office  of  Management  and 
Budget  (0MB)).  Under  section  3(0.  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
imparts  of  entitlement,  grants,  user  fees, 
or  loan  programs,  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
m.andales.  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order.  EPA  has  determined 
that  tliis  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 
Pursuant  to.the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
54.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerance"! 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
roquirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  February  1. 1995. 

Stephen  L.  Johnson. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— {AMENDEDJ 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371 

2.  In  §  180.342,  by  adding  new 
paragraph  (0.  to  read  as  follows: 

§180.342    Chlorpyrifos:  tolerances  for 
residues. 

•        •        •        •        • 

(0  A  tolerance  of  15  ppm  is 
established  for  residues  of  the  pesticide 
chlorpyrifos  (O.O-diethyl  0-{3.5.6- 
trichloro-2-pyridyl)phosphorothioate| 
in  or  on  the  raw  agricultural 
commodities  oats  and  barley  when 
blended  together  as  a  mixture 
containing  97%  oats  and  3%  barley. 

(1 )  Such  tolerance  applies  only  to  oats 
that  were  treated  post-harvest  with 
chlorpyrifos  on  or  before  June  15.  1994. 

(2)  Such  tolerance  applies  only  to  oats 
to  be  used  as  animal  feed  or  as  a 
constituent  of  animal  feed. 

(3)  Notwithstanding  any  other 
provision  of  law  or  regulation,  this 
tolerance  does  not  authorize  the 
presence  of  residues  of  chlorpyrifos  in 
any  human  food  item  made  from  such 
treated  oats,  odier  than  residues 
resulting  from  the  use  of  the  oats  for 
animal  feed  purposes. 

(4)  Such  tolerance  expires  on 
December  31, 1996. 
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40  CFR  Parts  185  and  186 

[FAP  3H5673.  4H5695,  4H5696/P591;  FRL- 
491 5-1 J 

RIN  207O-AC18 

Food  and  Feed  Additive  Regulations 
for  d-Limonene,  Dihydro-5-Penty1- 
2(3H)-Furanone.  and  Dihydro-5-Kepty1- 
2(3H)Furanone 

AGENCY:  Enviroruncntal  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  establish 
food/feed  additive  regulations  for 
residues  of  the  insecticides  d-limonene. 
dihydro-5-pentyl-2(3H)-furanone.  and 
dihydro-5-heptyl-2(3H)-furanone  when 
used  as  active  ingredients  in  insect- 
repellent  tablecloths  and  in  ins«:t- 
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repellent  strips  used  in  food/feed- 
handling  establishments.  Rod  Products 
Co.  requested  these  regulations. 

DATES:  Comments,  identified  by  the 
document  control  number,  [FAP 
3H5673,  4H5695.  4H5696/P591).  must 
be  received  on  or  before  March  10,  1995. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2,  1921 
Jefferson  Davis  HW7.,  Arlington,  VA 
22202.  Information  submitted  as  a 
comment  concerning  this  document 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI). 

Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  A.  Forrest.  Product 
Manager  (PM  14),  Registration  Division 
(7505C).  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Rm.  219.  CM  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington.  VA  22202.  (703)- 
305-6600. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  October  21,  1993  (58 
FR  54356),  which  announced  that  Rod 
Products  Co..  4600  Glencoe  Ave..  No.  4. 
Marina  del  Rey.  CA  90292-6363.  had 
submitted  to  EPA  food/feed  additive 
petitions  (FAPs)  3H5673.  4H5695.  and 
4H5696,  which  requested  that  the 
Administrator,  pursuant  to  section  409 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  348.  amend  40 
CFR  parts  185  and  186  by  establishing 
regulations  for  residues  of  d-limonene, 
dihydro-5-pentyl-2(3H)-furanone.  and 
dihydro-5-heptyl-2(3H)-furanone  when 
used  as  active  ingredients  in  insect- 
repellent  tablecloths  used  in  food/feed- 
bandling  establishments.  The  registrant 
subsequently  reqinr  ted  the  addition  of 
insect  repellent  strips  u.--.^d  in  food/feed- 
handling  establishments. 


d-Limonene  is  listed  under  21  CFR 
182.60  as  generally  recognized  as  safe 
(GRAS)  when  used  as  a  synthetic 
flavoring  substance  and  adjuvant  in 
accordance  with  good  manufacturing 
practice. 

Dihydro-5-pentyl-2(3H)-furanoneand 
dihydro-5-heptyl-2(3H)-furanoneare 
approved  for  use  as  direct  food 
additives  and  are  hsted  under  21  CFR 
172.515  as  synthetic  flavoring 
substances  and  adjuvants  which  may  be 
safely  used  in  food  provided  they  are 
used  in  the  minimum  quantity  required 
to  produce  their  intended  effect  and  are 
otherwise  used  in  accordance  with  all 
the  principles  of  good  manufacturing 
practice. 

The  information  submitted  in  the 
petitions  and  all  other  relevant  material 
have  been  evaluated.  Data  on  the  oral 
toxicity  of  d-limonene  was  summarized 
in  the  National  Toxicology  Program 
(NTP)  2-year  bioassay  and 
comprehensive  literature  review.  The 
systemic  toxicity  of  d-limonene  is 
comparatively  low;  effects  are  observed 
only  at  relatively  high  doses  even  after 
long-term  exposure.  Effects  at  high 
doses  in  laboratory  animals  would 
include  reduced  body  weight  gain, 
sometimes  with  clinical  signs  (lethargy. 
excess  salivation,  nausea/vomiting), 
skeletal  variations  in  fetuses,  maternal 
decreases  in  body  weight  gain,  and 
dermal  irritation.  D-limonene  is  not 
carcinogenic  or  mutgenic  or  a 
developmental  toxicant. 

The  toxciological  data  considered  in 
support  of  the  product  registrations 
included  the  following  product-specific 
studies  utilizing  all  three  insecticides  in 
combination  as  the  test  material:  acute 
oral  toxicity  in  the  rat.  acute  dermal 
toxicity  in  the  rabbit,  primary  eye 
irritation  in  the  rabbit,  acute  inhalation 
toxicity  in  the  rat.  primary  dermal 
irritation,  and  guinea  pig  sensitization. 
The  Agency  has  concluded  that  these 
formulations  were  of  minimal 
toxicological  concern. 

The  Agency  does  not  anticipate  that 
significant  oral  exposure  would  occur 
from  the  use  of  these  products.  Based  on 
the  small  amount  that  theoretically 
might  be  ingested  if  one  ate  food  in 
contact  with  the  insect  repellent 
tablecloth,  or  chewed  on  the  cloth  itself, 
and  on  the  apparent  nontoxicity  of  very 
low  amounts  of  these  chemicals  when 
ingested  orally,  the  Agency  considers 
the  potential  toxicity  hazard  from  the 
insect  repellent  tablecloth  to  be 
minimal.  The  Agency  also  considers  the 
potential  toxicity  hazard  from  the  use  of 
the  insect  repellent  strip  to  be  minimal 
given  the  assessment  of  the  oral  hazard 
associated  with  the  active  ingredients  in 
the  insect  repellent  strip,  and  the  very 


limited  direct  food/feed  contact  as  a 
result  of  its  use. 

There  are  currently  no  actions 
pending  against  the  continued 
registration  of  the  chemicals.  • 

The  pesticides  are  considered  capable 
of  achieving  the  intended  physical  or 
technical  effect.  Based  on  the 
information  and  data  considered,  the' 
Agency  has  determined  that  establishing 
food/feed  additive  regulations  by 
amending  40  CFR  parts  185  and  186 
will  be  safe.  Therefore,  it  is  proposed 
that  they  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended  which  contains 
any  of  the  ingredients  listed  herein  may 
request  within  30  days  after  publication 
of  this  document  in  the  Federal  Register 
that  this  rulemaking  proposal  be 
referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulations.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  [FAP  3H5673,  4H5695. 
4H5696/P591J.  All  written  comments 
filed  in  response  to  these  petitions  will 
be  available  in  the  Public  Response  and 
Program  Resources  Branch,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4.  1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatorv'  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f).  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  Si  00 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"): 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agencv;  (3) 
materially  altering  the  budgetary- 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order.  EPA  has  determined 
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that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 
Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements,  or  establishing  or  raising 
food  additive  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4,  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Parts  185  and 
186  I 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  Januarj'  24.  i99?t. 
Lois  Rossi, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  chapter 
I  of  title  40  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  185-IAMENDED] 

1.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348 

b.  By  adding  new  §  185.1975. 
185.1985.  and  1$5.3775.  to  read  as 
follows: 


185.0 

II 


§185.1975    Dihydro-5-heptyl-2(3H)- 
furanone. 

The  food  additive  dihydro-5-heptyl- 
2(3H)-furanone,  may  be  safely  used  in 
accordance  with  the  following 
conditions: 

(a)  It  is  used  in  combination  with  the 
active  ingredients  d-limonene  and 
dihydro-5-penty!-2(3H)-furanonein 
insect-repellent  tablecloths  and  in 
insect-repellent  strips  used  in  food- 
handling  establishments. 

(b)  To  assure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 
conform  to  that  registered  by  the  U.S. 
Environmental  Protection  Agency,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labeling. 


§185.1985 
furanone. 


Dihydro-5-pentyl-2(3H)- 


The  food  additive  dihydro-5-pentyl- 
2(3H)-furanone  may  be  safely  used  in 
accordance  with  the  following 
conditions: 


(a)  It  is  used  in  combination  with  the 
active  ingredients  d-limonene  and 
dihydro-5-heptyl-2(3H)-furanone  in 
insect-repellent  tablecloths  and  in 
insect-repellent  strips  used  in  food- 
handling  establishments. 

(b)  To  assure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 
conform  to  that  registered  by  the  U.S. 
Environmental  Protection  Agency,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labeling. 

§185.3775    d-Limonene. 

The  food  additive  d-limonene  may  be 
safely  used  in  accordance  with  the 
following  conditions: 

(a)  It  is  used  with  the  active 
ingredients  dihydro-5-pentyl-2(3H)- 
furanone  and  dihydro-5-heptyl-2(3H)- 
furanone  in  insect-repellent  tablecloths 
and  in  insect-repellent  strips  used  in 
food-handlhig  establishments. 

(b)  To  as.sure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 
conform  to  that  registered  by  the  U.S. 
Environmental  Protection  Agency,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labeling. 

PART  186— [AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  348. 

b.  By  adding  new  §§  186.1975. 
186.1985.  and  186.3775.  to  read  as 
follows: 


§186.1975 
furanone. 


Dihydro-5-heptyl-2(3H)- 


The  feed  additive  dihydro-5-heptyl- 
2(3H)-furanone  may  be  safely  used  in 
accordance  with  the  following 
conditions: 

(a)  It  is  used  in  combination  with  the 
active  ingredients  d-limonene  and 
dihydro-5-pentyl-2(3H)-furanonein 
insect-repellent  tablecloths  and  in 
insect-repellent  strips  used  in  feed- 
handling  establishments. 

(b)  To  assure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 
conform  to  that  registered  by  the  U.S. 
Environmental  Protection  Agency,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labeling. 


§186.1985 
furanone. 


Dihydro-5-pentyl-2(3H)- 


The  feed  additive  dihydro-5-pentvl- 
2(3H)-furanone  may  be  safely  used  in 
accordance  with  the  following 
conditions: 

(a)  It  is  used  in  combination  with  the 
active  ingredients  d-limonene  and 
dihydro-5-heptyl-2(3H)-furanonein 
insect-repellent  tablecloths  and  in 


insect-repellent  strips  used  in  feed- 
handling  estabUshments. 

(b)  To  assure  safe  use  of  the 
insecticide  its  label  and  labeling  shall 
conform  to  that  registered  by  the  U.S. 
Environmental  Protection  Agency,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labeling. 

§186.3775    d-Llmonene. 

The  feed  additive  d-limonene  may  be 
safely  used  in  accordance  with  the 
following  conditions: 

(a)  It  is  used  with  the  active 
ingredients  dihydro-5-pentyl-2(3H)- 
furanone  and  dihydro-5-heptyl-2(3H)- 
furanone  in  insect  repellent  tablecloths 
and  in  insect-repellent  strips  used  in 
feed-handling  estabUshments. 

(b)  To  assure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 
conform  to  that  registered  by  the  U.S. 
Environmental  Protection  Agenrv.  and 
it  shall  he  used  in  accordance  with  such 
label  and  labefing. 

[FR  Doc.  95-2731  Filed  2-7-95;  8:45  ajji| 
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40  CFR  Parts  261 ,  271 ,  and  302 

[SWH-FRL-5151-8] 

RIN  2050-AD80 

Public  Hearing  on  the  Proposed 
Identification  and  Listing  of  Hazardous 
Waste/Dye  and  Pigment  Industries 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  On  December  22.  1994  (see  59 
FR  66072-114).  the  U.S.  Environmental 
Protection  Agency  (EPA  or  Agency) 
proposed  to  Ust  as  hazardous  five 
wastes  generated  during  the  production 
of  dyes  and  pigments,  proposed  not  to 
list  six  other  wastes  from  these 
industries,  and  proposed  to  defer  action 
on  three  wastes  due  to  insufficient 
information.  The  public  comment 
period  for  this  proposed  rule  will  end 
on  March  22.  1995.  The  purpose  of  this 
notice  is  to  announce  the  scheduling  of 
a  public  hearing  on  this  proposed  rule 
in  accordance  with  Section  3001(b)  of 
the  Resource  Conser\'ation  and 
Recover>-  Act  (RCRA).  42  USC  6921(a), 
and  EPA's  regulations  at  40  CFR  25.5. 
The  public  hearing  will  be  held  on 
March  15.  1995.  in  Washington.  DC.  The 
purpose  of  the  hearing  is  to  give 
members  of  the  regulated  communitv 
and  oth^r  interested  parties  opportunitv 
to  comment  further  on  the  proposal.  All 
comments  received  at  the  hearing  will 
be  entered  into  the  public  record  for  this 
proposed  rule. 
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DATES:  The  public  hearing  has  been 
scheduled  for  Wednesday,  March  15, 
1995,  at  the  VS.  Environmental 
Protection  Agency  Auditorium,  401  M 
Street  SW..  Washington,  DC.  from  12:30 
pm  to  5:00  pm.  Persons  interested  in 
making  oral  statements  must  register  by 
telephoning  Jim  Kent,  U.S.  EPA, 
Washington,  DC,  at  (202)  260-6946. 
Requests  to  make  ocal  statements  must 
be  received  by  March  1, 1995.  Written 
and  oral  comments  intended  for  the 
public  hearing  on  the  proposed  rule  will 
be  accepted  by  the  Hearing  Officer  only 
at  the  public  hearing  in  Washington, 
DC,  on  March  15, 1995.  If  written 
comments  are  offered  at  the  public 
hearing,  three  copies  must  be  submitted, 
each  identified  at  the  top  with  the 
regulatory  docket  number  F-95-DPLA- 
FFFFF. 

ADDRESSES:  The  RCRA  regulatory 
docket  that  contains  the  admiiustrative 
record  for  this  public  hearing  is  located 
at  Room  2616,  U.S.  EPA,  401  M  Street 
SW..  Washington,  DC.  The  docket  is 
open  from  9  am  to  4  pm,  Monday 
through  Friday,  excluding  Federal 
holidays.  The  public  must  make  an 
appointment  to  review  docket  materials 
by  calling  (202)  260-9327. 
FOR  FURTHER  INFORMATIOI*  CONTACT:  For 
technical  information  concerning  this 
notice,  please  contact  Wanda  Levine, 
Office  of  Solid  Waste  (5304),  US. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washin^on,  DC  20460, 
(202)  260-7458.  For  information  on 
administrative  matters,  or  to  advise  of 
your  intent  to  attend,  please  contact  Jim 
Kent,  Office  of  Solid  Waste  (5304),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460, 
(202) 260-6946. 

SUPPLEMENTARY  INFOftMATKJW:  This 
proposed  rule  was  issued  under  Section 
3001(b)  of  RCRA.  EPA  proposed  to  list 
certain  wastes  generated  during  the 
production  of  dyes  and  pigments 
because  these  wastes  may  pose  a 
substantial  present  or  potential  risk  to 
human  health  or  the  environment  when 
improperly  managed.  See  59  FR  66072- 


114  (December  22, 1994)  for  a  more 
detailed  explanation  of  the  proposed 
rule. 

Since  publication  of  this  proposed 
rule,  the  Agency  has  received  a  request 
for  a  public  hearing  from  the  trade 
association  representing  the  pigments 
industry,  the  Color  Pigments 
Manufacturers  Association.  Since  this 
public  hearing  will  occiu-  during  the 
comment  period,  there  is  no  extension 
granted  to  the  existing  comment  period, 
which  ends  on  March  22, 1995. 

Dated:  February  2,  1995. 
^fi€llaeI  H.  Shapiro, 

Director,  Office  of  Solid  Waste. 

[FR  Doc.  95-3114  Filed  2-7-95:  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  462 
[BPD-826-M] 

Medicare  Program;  Hospice  Wage 
Index 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act  (FACA),  this  notice  announces  a 
meeting  of  the  Negotiated  Rulemaking 
Advisory  Committee  on  the  Medicare 
Hospice  Wage  Index.  The  meeting  is 
open  to  the  public. 

DATES:  The  meeting  is  scheduled  for 
February  22,  1995,  from  10  a.m.  until  5 
p.m.  e.s.t.,  and  February  23,  1995,  from 
9  a.m.  until  3  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Room  5051  Cohen  Building  (The  Snow 
Room),  300  C  Street.  S.W.,  Washington, 
DC  20201-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Carter,  (410)  966-4615. 


SUPPl^MENTARY  INFORMATION:  Under  the 
authority  of  the  Negotiated  Rulemaking 
Act  of  1990  (Pub.  Law  101-648,  5  U.S.C. 
581-590),  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  has  established  the  Negotiated 
Rulemaking  Advisory  Committee  en  the 
Medicare  Hospice  Wage  Index.  The 
Committee  will  make  recommendations 
with  respect  to  the  content  of  a 
proposed  rule  on  the  wage  index  used 
to  adjust  payment  rates  for  hospice  care 
under  the  Medicare  program  to  reflect 
local  differences  in  area  wage  levels. 
The  Committee  consists  of 
representatives  of  interests  that  are 
likely  to  be  significantly  affected  by  the 
proposed  rule. 

A  meeting  of  the  Committee  will  be 
held  on  February  22-23, 1995.  The 
Committee  will  undertake  the  following 
activities: 

•  Review  data  runs  on  various  wage 
index  models. 

•  Discuss  criteria  to  be  used  to 
evaluate  data. 

•  Review  issues  in  light  of  the  data. 

•  Report  on  analysis  of  Bureau  of 
Labor  Statistics  data. 

Individuals  or  organizations  who 
wish  to  attend  the  meeting  or  make  oral 
presentations  may  do  so.  However,  the 
number  of  presentations  may  be  hmited 
by  the  time  available.  Individuals  may 
also  submit  written  statements  for  the 
Committee's  consideration.  For 
information  on  how  to  do  this  and  to  be 
put  on  a  list  to  ensure  access  to  the 
building,  please  contact  the  Conunittee 
facilitator,  Judy  Ballard  at  (202)  690- 
7419  by  February  21 ,  1995. 

(Section  10(a)  of  Public  Law  92-463  (5  U.S.C. 
App.  2,  section  10(a));  45  CFR  Part  11 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773  Medicare— Hospital 
Insurance  Program) 

Dated:  February  3, 1995. 

Bruce  C.  Vladeck. 

Administrator.  Health  Care  Financing 
Administralion. 

[FR  Doc  95-3252  Filed  2-7-95;  8:45  am) 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Governmental 
Processes  I 

ACTION:  Notice  ofipublic  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
.•\dvisory  Committee  Ac;t  (Pub.  L.  No. 
92-463),  notice  i$  hereby  given  of  two 
meetings  of  the  Qommittee  on 
Governmental  Processes  of  the 
Administrative  Conference  of  the 
United  States. 

DATES:  Tuesday,  j^ebruary  14. 1995,  at 
2:00  p.m.,  and  Mpnday,  March  13.  1095. 
nt  12:30  p.m. 

LOCATION:  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States,  Suite  .=500,  2120  L  Street 
NW.,  Washington.  D.C.  (Librar\-,  5th 
FMoor). 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  S.  Laufer  Office  of  the 
Chairman,  Administrative  Conference  of 
the  United  States,  2120  L  Street  NW., 
Suite  500.  Washington.  D.C.  Telephone: 
(202) 254-7020. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  will  meet  to  continue 
discussion  of  whdn  federal  government 
lawyers  and  other  government 
employees  may  participate  in  public 
ser\'ice  activities.  There  are  possible 
restrictions  in  the  Code  of  Professional 
Responsibility,  in  agency  regulations 
governing  outside  activities,  and  in 
governnoent-wide  rules  concerning  use 
of  government  instruiiientalities. 

Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  call  the  Office  of  the  Chairman 
of  the  Administrative  Conference  at 
least  one  day  before  the  meeting.  The 
committee  chair,  if  he  deems  it 
appropriate,  may  permit  members  of  the 
public  to  preiient  oral  statements  at  the 
meeting.  .Any  member  of  the  public  may 
file  a  written  statement  with  the 
c  ommittee  beforerduring,  or  after  the 


meeting.  .Minutes  of  the  meeting  will  be 
available  upon  request. 

Datfui:  February  2. 1995. 
Jeffrey  S.  Lubbers, 

Hesftarch  Director 

|FK  Doc.  9r.-;i2(W  Filod  2-7-95;  8:45  aiii] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  95-008-1] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USD.A. 
ACTION:  Notice. 


SUMMARY:  We  are  advising  the  pubHc 
that  the  .-\nimal  and  Plant  Health 
Inspection  Service  hasTJrepared  an 
environmental  as.seosment  and  a  finding 
of  no  significant  imprct  for  the 
shipment  and  field  testing  of  an 
unlicensed  veterinar\  biological 
product.  Risk  analyses,  which  form  the 
basis  for  the  environmental  assessment, 
have  led  us  to  conclude  that  shipment 
and  field  testing  of  the  unlicensed 
veterinary  biological  product  will  not 
have  a  significant  impact  on  the  qualitv 
of  the  human  environment.  Based  on 
our  finding  of  no  significant  impact,  we 
have  determined  that  an  environmental 
impact  statement  need  not  be  prepared. 
ADDRESSES:  Copies  of  the  environment 
assessment  and  finding  of  no  significant 
impact  may  be  obtained  by  writing  to 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Please  refer  to  the 
docket  number  of  this  notice  when 
requesting  copies.  Copies  of  the 
environmental  a.ssessment  and  finding 
of  no  signilcant  impact  (as  well  as  the 
risk  analyses  with  confidential  business 
information  removed)  are  also  available 
for  public  inspection  at  USDA,  room 
1141.  South  Building,  14th  Street  and 
Independence  .'V venue,  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 


Federal  Register 
Vol.  60.  No.  26 

VVednosday.  Februar>'  8.  1995 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gary  Nunley.  State  Director.  Animal 
Damage  Control.  APHIS,  USDA.  PO  Box 
100410.  San  A.itonio.  Texas  78201- 
1710;  Telephone:  (210)  731-3451. 

SUPPLEMENTARY  INFORMATION:  A 

veterinary  biological  product  regulated 
under  the  Virus-Serum-Toxin  Aa  (21 
U.S.C.  131  e/  seg.)  must  be  shown  to  he 
pure,  safe,  potent,  and  efficacHjss  hefore 
a  veterinary  biological  product  license 
may  be  issued.  A  field  test  is  generally 
necessary  to  satisfy  prelicensing 
requirements  for  veterinary  biological 
products.  In  order  to  ship  an  unlicensed 
product  for  the  purpose  of  conducting  a 
proposed  field  test,  a  person  must 
receive  authorization  from  the  Animal 
and  Plant  Health  Inspection  Ser\ice 
(APHIS). 

Rhone  Merieux.  Inc..  and  the  State  of 
Texas  propose  to  di.stribute  850,000 
coyote  baits  laden  with  an  experimental 
recombinant  rabies  vaccine  in  a  13.000- 
square-mile  area  stretching  from 
.Maverick  County,  at  the  Mexican 
border,  to  Calhoun  County,  on  the  gulf 
coast.  This  would  allow  the  State  of 
Texas  to  continue  the  efficacy  portion  of 
the  ongoing  field  project  initial! v 
approved  by  APHIS  in  1993.  The 
specific  objective  of  this  proposal  is  to 
evalu.^te  the  efficacy  of  the  experimental 
vaccine  in  maintaining  a  barrier  of 
immunized  coyotes  to  prevent  the 
proliferation  of  coyote  rabies. 

In  determining  whether  to  authorize 
shipment  and  field  testing  of  the 
unlicensed  veterinary  biological  product 
referenr:ed  in  this  notice.  APHIS 
conducted  risk  analyses  lo  assess  the 
prod  net  s  potential  effecs  on  the  safety 
of  animals,  public  health,  and  the 
environment.  Based  on  the  risk 
analy.ses.  APHIS  has  prepared  an 
environmental  as.sessment.  .\PH1S  has 
conducted  that  shipment  and  field 
testint;  of  the  unlicensed  veterinary 
biological  product  will  not  significantiv 
affect  the  quality  of  the  human 
environment.  Based  on  this  finding  of 
no  significant  impact,  we  have 
determined  that  there  is  no  need  to 
prepare  an  environmental  impact 
statement. 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  the  shipment  and 
field  testing  of  the  following  unlicensed 
veterinary  biological  product: 
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Requester 
> 

Product 

FieW  test  lo- 
cation 

Texas  De- 

A live,  geneti- 

Dimmit, 

partment  of 

cally  engi- 

Zavafa, 

Healtti; 

neered. 

Frio,  Bexar, 

Rtrane 

vaccinia- 

Atascosa, 

Merieux, 

vectored 

Wtteon. 

Inc.;  and 

rabies  vac- 

Karnes, 

trie  Centers 

cine  that 

Gokad, 

for  Disease 

expresses 

Refugio, 

Control  and 

the  rabies 

Aransas. 

Prevention. 

glycopro- 

San 

tein;  the 

Patricio. 

vaccine  is 

Bee,  Live 

enclosed  in 

Oak. 

baits. 

McMuUen, 
La  Salle, 
Calhoun, 
and  Mav- 
erick Coun- 
ties. Texas. 
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The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with;  tl) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384.  August  28,  1979.  and  44 
FR  51272-51274.  August  31.  1979). 

Done  in  Washington.  DC.  this  1st  dav  of 
Fcbruap,-  19»5. 

George  O.  Winegar, 

Acting  Administrntor.  Aniinal  and  Plant 

Health  Inspection  Sen  ice. 

IFR  Doc.  95-2897  Filed  2-7-95;  8:45  am) 
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Forest  Service 

North  Fork  Fire  Salvage  and 
Associated  Activities,  Kootenai 
National  Forest,  Lincoln  County,  MT 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  North  Fork,  336,  and 
Maxine  Wildfire  burned  over  8000  acres 
of  Kootenai  National  Forest  system 
lands  in  the  late  summer  of  1994.  The 
Forest  intends  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  assess  and  disclose  the  environm.enf 
effects  of  opportunities  designed  to 
recover  economic  value  of  burned 
timber,  reduce  future  fuels 
accumulations  and  the  corresponding 
risk  of  severe  rebum.  rehabilitate 
existing  sediment  sources,  improve 
hydrologic  conditions  in  aiTected 
watersheds,  and  protect  long-term  soil 


productivity.  These  objectives  would  be 
accomplished  through  salvage  harvest  of 
fire-killed  timber;  reforestation  of 
harvested  and  several  burned  areas; 
fuels  reduction  in  harvested  areas; 
restoration  of  non-essential  roads, 
revegetation  of  road  cuts  and  fill  slopes, 
and  drainage  improvement  on  existing 
roads;  providing  for  immediate  and 
long-term  recruitment  of  instream  large 
vvoodly  material  within  the  North  Fork 
decision  area.  The  North  Fork  decision 
area  is  located  approximately  20  air 
miles  southwest  of  Eureka,  Montana- 
All  proposals  within  the  North  Fork 
decision  area  would  protect  \nsual 
quality  on  stream  segments  eligible  for 
classification  under  the  Wild  and  Scenic 
Rivers  Act,  provide  for  wildlife  habitat, 
and  conserve  fisheries  habitat. 

The  proposal's  actions  to  salvage  fire- 
killed  trees  and  reforest  burned  area, 
construct,  reconstruct,  and  restore 
roads,  reduce  fuels  and  future  fire 
hazard,  and  implement  watershed 
recovery  projects  are  being  considered 
together  because  they  represent  either 
connected  or  cumulative  actions  as 
defined  by  the  Council  on 
Environmental  Quality  (40  CFR 
1508.25).  The  EIS  will  trier  to  the 
Kootenai  National  Forest  Land  and 
Resource  Management  Plan  and  Final 
EIS  of  September  1987,  which  provides 
overall  guidance  for  achieving  the 
desired  forest  condition  of  the  area. 
DATES:  Written  comments  and 
suggestions  should  be  relieved  bv  March 
10.  1995. 

ADDRESSES:  The  Responsible  Official  is 
Robert  L.  Schrenk,  Forest  Supervisor. 
Kootenai  National  Forest.  Written 
comments  and  suggestions  concerning 
the  scope  of  the  analysis  should  be  sent 
to  Robert  J.  Thompson.  District  Ranger, 
Rexford  Ranger  District.  1299  Hwy  93  N, 
Eureka,  Montana.  59917. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terr}-  Chute.  Planner,  Rexford  Ranger 
Distr'ct.  Phone  (406)  296-2536. 
SUPPLEMENTARY  INFORMATION:  During  the 
night  of  August  14-15.  1994,  a  lightning 
stormed  started  207  fires  on  the 
Kootenai  National  Forest  in  northwest 
Montana.  Several  fires  ranging  in  size 
from  less  than  one  acre  to  over  7000 
acres  occurred  on  the  Rexford  Ranger 
District.  The  North  Fork  Fire  Recovery- 
EIS  is  being  prepared  in  response  to 
Londitions  resulting  from  the  largest  of 
these  ilr.  s.  the  8000+  acre  North  Fork 
Fire  Complex  An  interdisciplinary 
land.scape  aiia  lysis  team  is  using  an 
ecosystem  based  approach  to  assess  the 
fires  affects  and  identify  management 
opportunities  that  could  be 
implemented  to  move  the  postfire 
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landscape  toward  a  desired  ecological 
condition. 

Bum  intensities  in  the  North  Fork 
wildfires  varied  considerably.  Within 
the  fire  perimeters  approximately  5350 
acres  burned  at  high  intensity  (average 
90%  tree  mortality),  1400  burned  at 
moderate  intensity  (average  70% 
mortality),  and  1300  acres  burned  at  low 
intensity  (average  30%  mortality).  The 
fires  burned  into  or  adjacent  to  the  Wild 
and  Scenic  study  corridors  in  Big  Creek 
and  South  Fork  Big  Creek  (eligible  for 
Recre^ion  classification),  and  North 
Fork  Big  Creek  and  Copeland  Creek 
(eligible  for  Wild  classification),  all  of 
which  are  pending  Wild  and  Scenic 
River  study.  The  fires  also  burned 
within  the  Big  Creek  Roadless  area  #701. 

The  North  Fork  decision  area  contains 
approximately  36,000  acres  within  the 
Kootenai  National  Forest  in  Lincoln 
County,  Montana.  All  of  the  proposed 
projects  are  located  in  the  Big  Creek 
drainage  with  sub-drainages  of  North 
Fork  Big.  South  Fork  Big,  Good.  Mesler. 
Roberts,  Copeland,  and  Drop  Creeks, 
included.  The  legal  location  of  the 
decision  area  is  as  follows:  Sections  1. 
2,  3,  4,  5,  6,  7,  8.  9,  10,  11,  12,  13.  14, 
15.  16.  17,  18,  19,  20.  21.  22.  29.  and  30 
of  Township  34  North,  Range  30  West; 
Sections  1,  2, 11,  12.  13. 14.  and  24  of 
Township  34  North.  Range  30  West; 
Sections  2.  3.  4,  5.  6,  7,  8.  9.  10.  11,  14. 
15.  16,  17,  18,  19.  20.  21,  22.  23,  24,  25. 
26,  27,  28.  29.  30.  31.  32.  33.  34.  35,  and 
36  of  Township  35  North.  Range  30 
West;  Sections  1.  12.  13.  14,  23,  24,  25. 
26.  35,  and  36  of  Township  35  North, 
Range  31  West;  and  Sections  21  and  32 
of  Township  36  North,  Range  30  West: 
fVinciple  Montana  Meridian.  The  land 
in  and  adjacent  to  the  decision  area  is 
entirely  federal  ownership  under  the 
jurisdiction  of  the  Forest  Service. 

Proposed  Action 

The  primary  purpose  of  the  project  is 
to  recover  valuable  timber  products 
from  trees  burned  by  wildfires  that 
occurred  in  1994.  with  the  secondary 
benefit  of  reducing  the  potential  for 
future  uncontrollable  wildfires.  Actions 
are  also  proposed  to  enhance  watershed 
recovery  and  improve  grizzly  bear 
habitat  security.  The  Forest  Service 
proposes  to  harvest  approximately  24- 
27  million  board  feet  of  timber  by 
salvaging  fire-killed  timber  and 
imminently  dead  trees  on 
approximately  2119  acres  of  forest  land 
outside  riparian  protection  areas  (draft 
PACFISH  criteria)  and  wild  and  scenic 
eligible  corridors.  Only  trees  that  were 
killed,  or  are  expected  to  die  as  a  result 
of  the  fires,  would  be  harvested.  The 
proposal  includes  prescribed  burning  of 
about  2006  acres,  and  excavator  piling 


on  about  113  acres  to  reduce  fuel  loads 
in  harvested  aneas,  which  would  reduce 
the  risk  of  future  large,  uncontrollable 
wildfires.  An  estimated  2000  acres  of 
proposed  salvage  units  would  be 
planted  with  conifer  seedlings  to  help 
meet  desired  conditions  for  species 
diversity.  The  Forest  Service  proposal 
also  includes  approximately  0.5  miles  of 
temporary  road  construction,  1.8  miles 
of  permanent  road  construction,  and  2.5 
miles  of  road  reconstruction  to  access 
the  specific  harvest  units.  All  temporary 
roads  constructed  for  this  project,  as 
well  as  an  estimated  39  miles  of  existing 
non-essential  road  are  proposed  for 
restoration  to  reduce  sediment  and 
water  yields,  and  improve  grizzly  bear 
habitat  security.  Non-essential  roads  are 
those  that  are  no  longer  considered  a 
necessary  part  of  the  permanent 
transportation  system.  Drainage 
improvement  activities  (such  as  surface 
ripping,  drainage  structure 
improvement,  seeding)  would  be 
implemented  on  an  additional  4  miles 
of  existing  system  roads,  with  the  intent 
of  restoring  natural  drainage  and 
reducing  sediment.  These  roads  will  be 
needed  for  future  management  access, 
and  would  remain  a  part  of  the 
permanent  tran-sportation  system. 
Additional  road  access  restrictions  may 
be  needed  to  provide  adequate  security 
areas  for  grizzly  bears,  however 
identification  of  specific  road  closure 
proposals  is  pending  further  analysis.  In 
addition,  projects  to  improve  watershed 
recovery,  reforestation  of  475-550  acres 
of  severely  burned  areas  not  proposed 
for  salvage,  revegetation  of  road  cut  and 
fill  slopes,  and  repair  of  damaged  hiking 
trails  would  be  accomplished  if 
adequate  funds  are  available. 

The  decision  area  includes  all  or  a 
portion  of  three  roadless  areas:  the 
entire  Big  Creek  Roadless  Area  #701, 
and  portions  of  the  Zulu  Roadless  Area 
#166  and  Mt.  Henry  Roadless  Area  #666. 
Some  timber  salvage,  fuels  reduction 
activities,  and  reforestation  would  occur 
within  the  Big  Creek  Roadless  Area;  no 
activities  are  proposed  within  the  Zulu 
or  Mt.  Henry  Roadless  Areas.  No  road 
construction  is  proposed  within  any 
roadless  area.  No  proposed  activities  are 
located  in  areas  considered  for  inclusion 
to  the  National  Wilderness  System  as 
recommended  by  the  Kootenai  National 
Forest  Plan  or  by  any  past  or  present 
legislative  wilderness  proposals. 

Due  to  the  high  level  of  tree  mortality 
in  proposed  harvest  units,  most 
harvested  areas  would  resemble 
clearcut,  seed-tree,  or  shelterwood 
silvicultural  methods.  Only  those  live 
trees  which  must  be  cut  to  facilitate 
logging  fire-killed  trees  would  be 
harvested.  In  addition  to  most  live  trees, 


10-15  snags  per  acre  would  be  retained 
in  all  harvested  areas  if  available. 
Timber  harvest  would  be  done  by 
skyline,  forwarder  or  winter  tractor,  and 
helicopter,  and  designated  to  result  in 
minimal  ground  disturbance,  risk  of 
erosion,  and  compaction. 

The  Kootenai  National  Forest  Land 
and  Resource  Management  Plan 
provides  overall  management  objectives 
in  individual  delineated  management 
areas  (MA's).  The  decision  area  contains 
nine  MA's:  2,  3,  10, 12,  13,  14,  15. 19, 
and  24.  Briefly  described.  MA  2  is 
managed  to  protect  and  enhance 
roadless  recreation  use  and  provide 
wildlife  values.  MA  3  is  managed  to 
provide  opportunities  for  dispersed 
recreation  in  naturally  appearing 
environments  using  trails  and  primitive 
roads  for  access.  MA  10  is  managed  to 
maintain  or  enhance  habitat 
effectiveness  for  winter  u.se  by  big-game 
animals  and  protect  scenic  quality  in 
areas  visible  from  major  travel  routes. 
MA  12  is  managed  to  maintain  or 
enhance  the  summer-range  habitat 
effectiveness  for  big-game  species  and 
produce  a  programmed  yield  of  timber. 
MA  13  is  managed  to  provide  the 
special  habitat  necessary  for  old  growth 
dependent  wildlife.  MA  14  focuses  on 
maintaining  or  enhancing  grizzly  bear 
habitat,  reducing  grizzly/human 
conflicts,  assisting  in  the  recovery  of  the 
grizzly  bear,  realizing  a  programmed 
yield  of  timber  production,  and 
providing  for  the  maintenance  or 
enhancement  of  other  wildlife  species, 
especially  big  game.  MA  15  is  managed 
primarily  for  timber  production  while 
providing  for  other  resource  values.  MA 
19  is  managed  to  protect  soil  stability 
and  water  quality  by  maintaining  the 
vegetation  in  a  healthy  condition  and 
minimizing  surface  disturbance.  MA  24 
is  managed  to  protect  mid  to  high 
elevation  sites  with  rocky,  thin  soils. 
This  MA  is  also  managed  for  any 
wildlife  resources  that  may  occur. 
Timber  salvage  and  fijels  reduction  is 
proposed  in  .M,\  12,  MA  14.  and  MA  24. 

Preliminary  Issues 

Several  preliminary  issues  of  concern 
have  been  identified  by  the  Forest 
Service.  These  issues  are  briefly 
described  below: 

•  WaterQuality— Streams  in  the 
decision  area  have  been  impacted  by 
past  management  and  large  wildfires. 
How  would  the  proposed  action  affect 
water  yield,  sediment  production, 
stream  stability,  and  recover}-  from  past 
impacts? 

•  Timber  Supply— An  estimated  92 
million  board  feet  of  timber  was  killed 
in  the  North  Fork  Fire  complex.  Much 
of  this  fire-killed  timber  will  quickly 


lose  its  commercial  value  due  to  rapid 
deterioration.  To  what  extent  does  the 
proposed  action  recover  the  commercial 
value  of  fire-killed  timber  to  help  meet 
local  and  national  needs? 

•  Activity  in  Roadless  Areas— What 
effect  would  the  proposal  have  on  the 
roadless  character  of  the  Big  Creek 
Roadless  Area  and  other  roadless  areas? 

•  Grizzly  Bear— The  decision  area  lies 
within  the  recovery  area  for  the  Cabinet/ 
Yaak  grizzly  bear  ecosystem.  How 
would  the  proposal  maintain  and 
enhance  grizzly  bear  habitat,  and 
contribute  to  recovery  efforts? 

•  Old  Growth— An  estimated  1500 
acres  of  designated  old  growth  was 
destroyed  by  intense,  stand  replacing 
wildfire.  What  options  are  available  to 
manage  for  suitable  levels  of  old  growth 
habitat  in  the  decision  area? 

•  Fisheries— Some  streams  contain 
fisheries  habitat  and  resident  fish 
populations,  including  torrent  sculpin 
(a  Region  1  sensitive  species),  possibly 
bull  trout  (currently  being  considered 
for  listing  as  a  threatened  or  endangered 
species),  and  westslope  cutthroat  trout 
(likely  hybridized).  How  would  the 
proposed  action  affect  fisheries  hnbital 
and  populations? 

•  Future  Fire  Risk— The  wildfires  of 
1994  killed  more  trees  over  a  larger  area 
than  would  be  expected  in  this 
ecosystem.  Over  the  next  20  years  most 
of  these  fire  killed  trees  will  fall, 
creating  high  fuel  loadings  over  an  area 
that  is  unprecedented  in  scale. 
Recurrence  of  wildfires  are  anticipated 
within  the  ne.vt  50  years,  and  could 
produce  more  severe  effects  to  soils, 
water  resources,  and  vegetation  than  the 
1994  fires.  How  would  the  proposed 
action  reduce  future  fuel  loads  and  the 
corresponding  risk  of  severe, 
uncontrollable  wildfire? 

Forest  Plan  Amendment 

The  Kootenai  National  Forest  Land 
and  Resource  Management  Plan  has 
specific  management  direction  for  the 
North  Fork  decision  area.  The  North 
Fork  proposed  action  is  designed  to 
maintain  or  improve  resource 
conditions  and  move  towards  achievino 
desired  ecological  conditions,  and  is 
consisteiit  with  the  goals  and  objectives 
of  the  Forest  Plan.  Prior  to  making  a 
NEPA  decision,  a  thorough  examination 
of  all  standards  and  guidelines  of  the 
Forest  Plan  would  be  completed  and.  if 
necessary,  plan  exceptions  or 
amendments  would  be  addressed  in  the 
EIS. 


Decision  To  Be  Made 

The  Kootenai  National  Forest 
Supervisor  will  decide  the  following: 
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Should  dead  and  imminently  dead 
trees  within  fire  areas  be  harvested  and 
if  so  how  and  where. 

What  amount,  type,  and  distribution 
of  watershed  restoration  projects, 
including  road  restoration,  would  be 
implemented. 

What  burned  areas  need  to  be 
replanted. 

What  road  access  restrictions  would 
be  implemented  to  provide  security  for 
grizzly  bears,  and 

If  Forest  Plan  exception  or 
amendments  are  necessary  to  proceed 
with  the  Proposal  Action  within  the 
decisions  area. 

Public  Involvement  and  Scoping 

Some  public  participation  efforts  have 
already  been  initiated.  On  October  1, 
1994  a  public  field  trip  to  the  North 
Fork  Decision  Area  was  held  to  provide 
interested  people  with  an  opportunity  to 
view  the  fire  areas  and  ask  questions  of 
fire  managers  and  resource  specialists. 
On  January  10,  1995,  an  open  house  and 
slide  presentation  was  held  with  25 
individuals  attending.  Comments  were 
requested  during  both  of  these  public 
involvement  efforts.  An  open  house  will 
be  held  from  10:00  a.m.  to  7:00  p.m.  on 
February  21,  1995  at  the  Rexford  Ranger 
Di.strict  office,  1299  Hwy  93  N,  Eureka. 
MT  59917,  to  provide  an  opportunity  for 
the  public  to  review  of  the  proposed 
action.  Consultation  with  appropriate 
State  and  Federal  agencies  has  been 
initiated.  Preliminary  effects  analysis 
indicated  that  the  wildfires  may 
significantly  affect  the  quality  of  the 
human  environment,  and  fire  recovery 
activities  have  the  potential  to  both 
intensify  and  reduce  effects.  These 
potential  effects  prompted  the  decision 
to  prepare  an  EIS  for  the  North  Fork  Fire 
Salvage. 

This  environmental  analysis  and 
decision  making  process  vvili  enable 
additional  interested  and  affected 
people  to  participate  and  contribut  5  to 
the  final  decision.  Public  participation 
will  be  requested  at  several  points 
during  the  analysis.  The  Forest  Service 
will  be  seeking  information,  comments, 
and  assistance  from  Federal,  State,  local 
agencies,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  projects. 
This  input  will  be  used  in  preparation 
of  the  draft  and  final  EIS.  The  scoping 
process  will  include: 

•  Identifying  potential  issues. 

•  Identifying  major  issues  to  be 
analyzed  in  depth. 

•  Exploring  addition  alternatives 
which  will  be  derived  from  issues 
recognized  during  scoping  activities. 

•  Identifying  potential  environmental 
effects  of  this  project  and  alternatives 


{i.e.  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

The  analysis  will  consider  a  range  of 
alternatives,  including  the  proposed 
action,  no  action,  and  other  reasonable 
action  alternatives. 

Estimated  Dates  for  Filing 

The  draft  North  Fork  Fire  Recovery 
EIS  is  expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  to  be  available  for  public  review  by 
April.  1995.  At  that  time  EPA  will 
publish  a  Notice  of  Availability  of  the 
draft  EIS  in  the  Federal  Register.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the  EPA  publishes 
the  Notice  of  Availability  in  the  Federal 
Register. 

The  final  EIS  is  scheduled  to  be 
completed  by  August,  1995.  In  the  final 
EIS,  the  Forest  Service  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 

Reviewer's  Obligations 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Y'ankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also 
environment  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
V.  Model.  803  F.2d  1016,  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334. 1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  final  EIS. 

To  be  most  helpful,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
alternatives  discussed.  Reviewers  may 
wish  to  refer  to  the  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 


Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Responsible  OfHcial 

Robert  L.  Schrenk.  Forest  Super\'isor, 
Kootenai  National  Forest,  506  US 
Highway  2  West.  Libby.  MT  59923  is  the 
responsible  Official.  I  have  delegated 
the  responsibility  to  prepare  the  North 
Fork  Fire  Salvage  Environmental  Impact 
Statement  to  Robert  J.  Thompson. 
District  Ranger.  Rexford  Ranger  District. 
As  the  Responsible  Office  I  will  decide 
which,  if  any.  of  the  proposed  projects 
will  be  implemented.  I  will  document 
the  decision  and  reasons  for  the 
decisions  in  the  Record  of  Decision. 
That  decision  will  be  subject  to  Forest 
Service  Appeal  Regulations. 

Dated;  January  30.  1995. 
Robert  L.  Schrenk, 
Forest  Supervisor. 

[FR  Doc.  95-3046  Filed  2-7-95;  8:45  am) 
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Zaca  Mine  Project;  Toiyat)e  National 
Forest,  Alpine  County,  CA 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service  and  Alpine 
County  Planning  Department  will  be 
jointly  preparing  an  Environmental 
Impact  Statement/Report  (EIS/EIR)  for 
the  proposed  development  of  an  open 
pit/heap  leach  gold  and  silver  mining 
project  in  Alpine  County,  California. 
Preparation  of  the  EIS  will  be  assisted 
by  a  third  party  contractor,  funded  by 
the  proponent.  Western  States  Minerals 
Corporation  (WSM). 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  no  later  than  March  27,  1995. 
ADDRESSES:  Send  written  comments  to: 
R.M.  "Jim"  Nelson,  Forest  Supervisor, 
Toiyabe  National  Forest,  1200  Franklin 
Way.  Sparks.  Nevada  89431. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
project  and  preparation  of  the  EIS  to 
Maureen  Joplin,  Project  Team  Leader. 
Toiyabe  National  Forest.  Telephone: 
702-355-5394. 

SUPPLEMENTARY  INFORMATION:  Western 
States  Minerals  Corporation  (WSM)  has 
filed  a  proposed  Plan  of  Operations 
(POO)  for  an  open  pit/cyanide  heap 
leach  gold/silver  mine  in  Alpine 
County,  California.  The  project  is 
located  approximately  four  miles 
.southeast  of  Markleeville  in  sections 
29,30.31  and  32,  TlON  R21E.  M.D.M. 
Total  area  of  proposed  disturbance  is 


228  acres.  Forest  Service  review  of  the 
project  is  required  to  minimize  impacts 
to  natural  resources,  to  develop  an 
approved  plan  of  operations  pursuant  to 
regulations  at  36  CFR  228,  and  to 
coordinate  permitting  with  other  state 
and  federal  agencies.  Alpine  County 
will  review  the  proposal  for  a 
Conditional  Use  Permit  consistent  with 
planning  and  zoning  and  for 
consistency  with  California's  Surface 
Mining  and  Reclamation  Act.  Alpine 
County  and  Forest  Service  will  act  as 
joint  lead  agencies  for  the  project 
review.  Scoping  of  interested  agencies 
began  with  a  meeting  on  January  24, 
1995.  Public  comments  will  be 
requested  through  notices  published  in 
the  Reno  Gazette-Journal.  Douglas 
County  Record-Courier.  Alpine 
Enterprise.  Nevada  Appeal,  and  Tahoe 
Daily  Tribune,  through  direct  mailings, 
and  through  a  public  meeting  to  be  held 
at  Turtle  Rock  Park,  Alpine  County  on 
February  22,  1995.  Copies  of  the 
proposed  operating  plan  may  be  \iewed 
at  the  Carson  and  Bridgeport  Ranger 
District  offices  (Carson  City.  NV  and 
Bridgeport.  CA),  and  at  the  Forest 
Supervisor's  office  (Sparks.  NV).  Forest 
Service  and  Alpine  County  evaluated  a 
similar  project  at  the  same  location  in 
1982.  An  environmental  assessment/ 
environmental  (EA/EIR)  impact  report 
was  written,  and  the  project  approved 
but  never  implemented.  Copies  of  the 
1982  EA/EIR  are  available  for  review  at 
the  Forest  Supervisor's  office,  and  at  the 
Carson  and  Bridgeport  Ranger  Districts. 
Preliminary  issues  associated  with  the 
project  are  water  quality  in  Monitor 
Creek  and  the  East  Fork  of  the  Carson 
River,  impacts  to  wetlands,  reclamation 
of  disturbed  areas,  public  safety,  and 
socioeconomic  impacts.  Alternatives 
will  be  formulated  which  address  these 
and  any  other  issues  generated  by 
scoping;  the  no  action  alternative  will 
also  be  analyzed.  A  draft  EIS/EIR  is 
anticipated  for  release  in  January-  of 
1996. 

Several  government  agencies  will  be 
invited  to  participate  in  this  project  as 
cooperating  or  participating  agencies. 
These  agencies  include,  but  are  not 
limited  to,  U.S.  Army  Corps  of 
Engineers.  U.S.  Fish  and  Wildlife 
Service.  U.S.  Environmental  Protection 
Agency,  California  Regional  Water 
Quality  Control  Board.  California  Dept. 
of  Fish  and  Game  and  California  Dept. 
of  Transportation.  Additional  federal, 
state,  and  local  permits  and  licenses 
may  be  required  to  implement  the 
proposed  action.  These  may  include, 
but  are  not  limited  to,  a  Section  404 
permit,  Water  Pollution  Control  Permit, 
Reclamation  Permit  for  Mining 
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Operations,  and  a  General  Discharge 
Permit  for  Stormwater. 

The  Forest  Service  is  the  lead  federal 
agency  for  this  project  and  R.M.  "Jim" 
Nelson.  Forest  Supervisor  of  the 
Toiyabe  National  Forest  is  the 
responsible  official.  The  Draft  EIS  is 
expected  to  be  filed  with  the  U.S. 
Environmental  Protection  Agency  (EPA) 
and  be  available  for  review  in  January 
of  1996.  At  that  time,  EPA  will  publish 
a  Notice  of  Availability  of  the  Draft  EIS 
in  the  Federal  Register.  The  comment 
period  on  the  Draft  EIS  will  be  at  least 
45  days  from  the  date  the  EPA's  notice 
of  availability  appears  in  the  Federal 
Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v 
NRDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  Citv  of  Angoon 
V.  Model.  803  F.2d  1016.  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages.  Inc.  v. 
Harris,  490  F.  Supp.  1334.  1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement.  To 
assist  the  Forest  Service  in  identifying 
and  considering  issues  and  concerns  on 
the  proposed  action,  comments  on  the 
draft  environmental  impact  statement 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
statement.  Comments  may  also  address 
the  adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  or  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 


Dated:  |anuar\'31. 1995. 
Gary  Sayer, 

Deputy  Forest  Supervisor.  Toiwhe  National 
Forest. 

IFR  Doc.  95-3077  Filed  2-7-9S:  8:45  am| 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-821-805,  A-821-806,  A-823-806] 

Notice  of  Amended  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Antidumping  Duty 
Investigations  of  Pure  and  Alloy 
Magnesium  From  the  Russian 
Federation  and  Pure  Magnesium  From 
Ukraine 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce  Department. 
EFFECTIVE  DATE:  February  8, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Tomaszewski,  Mark  Wells,  or 
Erik  Warga.  Office  of  Antidumping 
Investigations,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  N.W.. 
Washington.  D.C.,  20230;  telephone 
(202)  482-0631,  482-3003  or  482-0922. 

Scopes  of  Investigations 

These  investigations  cover  pure  and 
alloy  primary  magnesium.  The  scopes 
are  fully  described  in  the  preliminan,- 
determinations  (.see  Notice  of 
Preliminary  Determinations  of  Sales  nt 
Less  Than  fair  Value:  Pure  and  AUnv 
Magnesium  from  the  Russian  Federation 
(59  FR  55427,  November  7. 1994)  and 
Notice  of  Preliminary  Determination  nf 
Sales  at  Less  Than  Fair  Value:  Pure 
Magnesium  from  Ukraine  (59  FR  55420. 
November  7.  1994)). 

Case  History 

On  October  27,  1994.  the  Department 
of  Commerce  ("the  Department  ")  made 
its  affirmative  preliminary 
determinations  of  sales  at  less  than  fair 
value  in  the  above-cited  investigations 
concerning  subject  merchandise  from 
Russia  and  Ukraine.  The  petitioners,  on 
November  14.  1994.  alleged  that  the 
Department  made  several  ministerial 
errors  in  those  preliminary 
determinations  and  requested  that  the 
Department  correct  these  ministerial 
errors  accordingly. 

On  December  22. 1994,  the 
Department  found  that  the  petitioners' 
allegations  relating  to  the  use  of  the 
initiation  margins,  as  recalculated  by 
the  Department,  as  be.st  information 
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available  ('•BIA")  for  non-cooperative 
respondents  and  in  the  weighted- 
average  calculations  of  the  "all  others" 
rate,  involved  calculation  errors  that 
were  ministerial  in  nature.  However,  the 
Department  determined  that  these  errors 
did  not  warrant  correction  since  such 
correction  did  not  result  in  a  combined 
change  of  at  least  5  absolute  percentage 
points  in,  and  no  less  than  25  percent 
of.  any  of  the  original  preliminary 
dumping  margins— the  threshold  for 
amending  our  preliminary 
determination. 

On  January  4.  1995.  the  petitioners 
contested  the  Department's  finding, 
stating  that  the  ministerial  errors  did.  in 
fact,  result  in  a  combined  change  of  at 
least  5  absolute  percentage  points  in, 
and  no  less  than  25  percent  of.  any  of 
the  original  preliminary  dumping 
margins  and.  therefore,  require 
correction  in  amended  preliminary 
determinations.  The  petitioners  are 
correct. 

Amendment  of  Preliminary 
Determinations 

The  Department  is  amending  its 
preliminary  determinations.  Set  forth 
below  is  the  basis  for  the  amended 
preliminary  determinations  concerning 
the  recalculation  of  the  initiation  margin 
as  it  relates  to  both  the  BIA  rate  for  non- 
cooperative  respondents  and  the  "all 
others"  rate. 

It  is  not  our  normal  practice  to  amend 
preliminary  det^minations  since  these 
determinations  only  establish  estimated 
margins,  which  are  subject  to 
verification  and  which  may  change  in 
the  final  determination.  However,  the 
Department  has  stated  that  it  will 
amend  a  preliminary  determination  to 
correct  for  significant  ministerial  errors. 
[See  Amendment  to  Preliminarv 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Welded  Stainless 
Steel  Pipes  from  Taiwan.  57  FR  33492 
(July  29. 1992)). 

Russia 

In  the  preliminary  determinations  for 
both  pure  and  alloy  magnesium  from 
Russia,  the  highest  margins  for  each 
class  or  kind  [i.e..  pure  or  alloy)  of 
subject  merchandise  in  the  petition,  as 
recalculated  by  the  Department  at 
initiation  to  account  for  errors  in 
arithmetic  and/or  methodology,  were 
assigned  as  BIA  for  non-cooperative 
respondents.  In  turn,  the  company- 
specific  BIA  margins  were  among  the 
margins  used  in  calculating  the  "all 
others"  rate.  Certain  factor  values,  based 
on  prices  in  the  United  States,  were  not 
included  in  the  recalculation  of  the 
petition  margin  at  initiation  because  (1) 
petitioners  failed  to  follow  the 


Department's  established  hierarchy  with 
respect  to  factor  valuation,  and  (2) 
petitioners  provided  no  basis  for 
determining  that  the  United  States 
values  were  representative  of  the 
appropriate  surrogate  country  values. 
Specifically,  no  value  for  factory 
overhead  was  included  in  the 
constructed  value  calculation  on  which 
the  initiation  margins  for  pure  and  alloy 
magnesium  from  Russia  are  based.  In 
addition,  values  for  four  inputs, 
fluorspar,  magnesium  chloride,  sodium 
chloride,  and  barium  chloride,  as  well 
as  a  value  for  packing,  were  not 
included  in  the  initiation  margin 
calculations.  Therefore,  the  petitioners 
argued  that  the  Department's 
recalculations  result  in  the 
understatement  of  the  margin  assigned 
as  BIA  to  non-cooperative  respondents 
and  in  the  understatement  of  the  margin 
used  in  calculating  the  "all  others"  rate 
as  well. 

The  Department  considers  the 
omission  of  certain  factor  values  in  the 
recalculated  margins  from  the  petition 
to  be  ministerial  errors.  Because 
correction  of  this  error  would  result  in 
a  change  of  at  least  5  absolute 
percentage  points  in.  but  not  less  than 
25  percent  of.  the  BIA  margins  in  the 
preliminary  determinations  for  pure  and 
alloy  magnesium  from  Russia,  this  error 
constitutes  a  significant  ministerial 
error. 

The  omission  of  factory  overhead  has 
been  corrected  by  applying  the  Brazilian 
surrogate  percentage  value  for  factorv 
overhead  to  the  petition's  total  cost  of 
manufacture  and  the  resulting  figure 
was  included  in  the  petition's  margin 
calculation.  Selling,  general  and 
administrative  (SG&A)  expenses  and 
profit  in  the  petition's  margin 
calculations  for  pure  and  alloy 
magnesium  from  Russia  were  also 
recalculated  accordingly  to  account  for 
factory-  overhead.  In  addition,  the 
Brazilian  surrogate  value  for  fluorspar  as 
a  fiux  additive  was  also  included  in  the 
revised  margin  assigned  as  BIA  for  non- 
cooperative  respondents  and  used  in  the 
calculation  of  the  "all  others"  rate.  The 
petitioners  requested  that  the  missing 
factor  values  be  based  on  U.S. 
experience  reported  in  the  petition. 
However,  the  factor  values  in  the 
petition  were  already  determined  by  the 
Department  to  be  inappropriate. 
Accordingly,  the  Department  is 
applying  the  surrogate  values,  which 
more  reasonably  reflect  the  value  of 
these  factors  in  the  production  process. 

No  values  were  included  for 
magnesium  chloride,  barium  chloride, 
or  sodium  chloride  since  those  factors 
were  never  considered  in  the  petition's 
margin  calculations.  In  addition. 


packing  could  not  be  valued  since  the 
petition  provided  no  specific  quantity 
data  on  the  factor  for  determining  an 
appropriate  unit  value. 

Ukraine 

In  the  preliminary  determination  for 
pure  magnesium  from  Ukraine,  the 
highest  margin  in  the  petition,  as 
recalculated  by  the  Department  at 
initiation  to  account  for  errors  in 
arithmetic  and/or  methodology,  was 
assigned  as  BIA  for  non-cooperative 
respondents.  In  turn,  the  company- 
specific  BIA  margins  were  among  the 
margins  used  in  calculating  the  "all 
others"  rate. 

Furthermore,  in  calculating  Gerald 
Metals'  margin  for  pure  magnesium 
from  Ukraine,  the  BIA  margin,  based  on 
this  recalculated  initiation  margin,  was 
applied  to  certain  U.S.  sales  transactions 
of  subject  merchandise  produced  by  an 
uncooperative  respondent.  Zaporozhye. 
Certain  factor  values,  based  on  prices 
in  the  United  States,  were  not  included 
in  the  recalculation  of  the  petition 
margin  at  initiation  because  (1) 
petitioners  failed  to  follow  the 
Department's  established  hierarchy  with 
respect  to  factor  valuation,  and  (2) 
petitioners  provided  no  basis  for 
determining  that  the  United  States 
values  were  representative  of  the 
appropriate  surrogate  country  values. 
Specifically,  no  values  for  factory 
overhead  and  two  material  inputs  used 
in  the  production  of  the  subject 
merchandise  were  included  in  the 
constructed  value  calculation  on  which 
the  petition  margin  for  pure  magnesium 
was  based.  Therefore,  petitioners 
argued,  the  Department's  recalculation 
of  the  petition  margin  resulted  in  the 
understatement  of  the  margin  assigned 
as  BIA  to  non-cooperative  respondents, 
in  the  understatement  of  the  "all  others" 
rate,  and  in  the  understatement  of 
Gerald  Metals'  calculated  margin. 

The  Department  considers  the 
omission  of  certain  factor  values  in  the 
recalculated  petition  margin  to  be  a 
ministerial  error.  Because  correction  of 
this  error  would  result  in  a  change  of  at 
least  5  absolute  percentage  points  in. 
but  not  less  than  25  percent  of.  the  BIA 
margin  in  the  preliminary  determination 
for  pure  magnesium  from  Ukraine,  this 
error  constitutes  a  significant  ministerial 
error. 

The  ministerial  error  has  been 
corrected  by  applying  the  percentage 
value  for  factory  overhead  u.sed  in  the 
preliminary  determination  margin 
calculations  (which  was  the  factory 
overhead  rate  from  the  petition  because 
a  surrogate  value  for  factory  overhead 
from  either  Indonesia  or  Egypt  could  not 
be  found)  to  the  petition's  total  cost  of 
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naiuifacture  aiiid  the  resulting  figure 
was  added  to  th^  constructed  value  in 
the  petition's  margin  calculation. 
Selling,  general  ind  administrative 
(SG&A)  u\pens(;s  and  profit  in  the 
petition's  margin  calculations  for  pure 
magnesium  froni  Ukraine  were  also 
recalculated  act  Ordingly  to  account  for 
factory  overheat.  In  addition,  the 
Indonesian  surrogate  value  for  one  of 
the  missing  inpjt  values  was  also 
figured  in  the  rt  vised  margin 
(:alf:ulafion.  Thf  petitioners  requested 
that  the  missing  material  values  he 
based  on  materijal  values  originallv 
reported  in  the  *tition.  However."  thi; 
petition's  unit  vj^lue  for  one  of  the 
.    material  inputs  ajt  issue  was  already 
determined  by  t  fie  Department  to  he 
inappropriate.  A(:cordinglv,  the 
Department  determined  that  the 
surrogate  value  |ror  the  factor  more 
reason-ihlv  reflet-ts  the  value  of  the 
factor  in  tin;  projduction  process. 

The  other  malarial  input  in  question 
could  not  be  valliied  since  the  petitioft 
provided  no  spekjific  quantity  data  or 
description  of  the  factor  for  determining 
;in  appropriate  Unit  value. 

Addenda  to  Preliminary 
Determinations 

In  our  Octobei  27,  1994,  preliminary 
determinations  ilrt  these  proceedings,  we 
stated  that  we  would  impose  company- 
specific  duty  deposit  rates  on  certain 
non-participating  mandatory 
respondents  whose  identities  were 
business  proprietory  and  thus  could  not 
be  disclosed.  Subsequent  to  publication 
of  those  determiliations.  we  were 
informed  by  the  jU.S.  Customs  Servi(,e 
that  it  could  not  nidminister  suspension- 
of-liquidation  instructions  that  involved 
unidentified  con^panies.  Accordingly. 
we  did  not  assign  company-specific 
deposit  rates  to  these  companies: 
instead,  entries  qfmerchandi.se  sold  by 
the.se  companies  are  subject  to  the  ".-Ml 
Others"  deposit  rate. 

Suspension  of  Liquidation 

In  accordance  Vvith  section  733(d)(2) 
of  the  Act,  the  Department  will  direct 
the  U.S.  Customs  Service  to  continue  to 
require  cash  dep<)sit  or  posting  of  bond 
on  all  entries  of  !iubjef;t  merchandise 
from  Russia  and  Ukraine  for  non- 
cooperative  respondents  and  for  "all 
others"  at  the  neWly  calculated  rates, 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  suspension-of- 
liquidation  will  remain  in  effect  until 
further  notice.  The  revised  company- 
specific  BIA  margins  for  non- 
cooperative  respondents  and  the  "all 
others"  rate  as  well  as  Gerald  Metals' 


revised  margin  for  pure  magnesium 
from  Ukraine  are  as  follows: 


Pure 
magne- 
sium 
(per- 
cent) 

Alloy 
magne- 
sium 
(per- 
cent) 

Russia: 
F&S  

100.25 
100.25 
100.25 
100.25 
100.25 
100.25 
94.30 

83.32 
104.27 
104.27 
104.27 
104.27 
104.27 
104.27 
10-';  27 

99.31 

153.65 
153.65 
153.65 
153.65 
153.65 
153.65 
153.65 

W&O  Bergmann  

Derek  Raphael  &  Co. 

Marco  Trading  

Wogen  Group 

Alex  ' 

"All  others" 

Ukraine: 
Gerald  Metals 

Alusuisse-Lonza  

Derek  Raphael    

Marco  Trading  

Wogen  Group   

Alex  

Mages  

F&S  

"All  others"  

ITC  Notification 

In  accordance  with  section  733(fl  of 
the  Act.  we  have  notified  the  ITC  of  the 
amended  preliminary  determinations.  If 
our  final  determinations  are  affirmative, 
the  ITC  will  determine  whether  imports 
of  the  subject  merchandise  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  indu.strv,  before  the 
later  of  120  days  after  the  date  of  the 
original  preliminary  determinations 
(October  27,  1994)  or  45  days  after  our 
final  determinations. 

This  notice  is  published  pursuant  to 
section  733(f)  ofthe  Act  and  IflCFR 
353.13(a)(4). 

Diitfui:  Januiiry  ;n.  I«t9.=>. 
Sasan  G.  Es.sennan. 

Assistant  SeiTftary  for  Import 

Administration. 

IF-R  D.K:.  95-:n:ri  Filfd  2-7-9.1;  H:4.=-.  .mij 

BILLING  CODE  3S1(M>S-(> 


[A-201-504] 

Porcelain-on-Steel  Cooking  Ware  From 
Mexico;  Amendment  to  Final  Results 
of  Antidumping  Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce 
ACTION:  Notice  of  amendment  to  final 
results  of  Antidumping  Duty 
Administrative  Review. 


SUMMARY:  We  are  amending  the  final 
results  of  our  administrative  review  of 
the  antidumping  duty  order  on 
porcelain-on-steel  cooking  ware  from 
Mexico,  published  on  Januarv  9,  199.") 
(60  FR  2378).  The  amended  notice 
n'flects  the  correction  of  a  ministerial 


error  made  in  the  calculation  of  cost  of 
production  in  the  final  results.  We  are 
publishing  this  amendment  in 
accordance  with  19  CFR  353.2H((.). 
EFFECTIVE  DATE:  February  8,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorenza  Olivas  or  Rick  Herring,  Olfice 
of  Countervailing  Compliance,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Con.stitution 
Avenue  NW..  Washington,  DC  20230; 
telephone  (202)  482-2786. 

SUPPLEMEtJTARY  INFORMATION: 

Background 

The  re\  iew  covered  two  exporters. 
CINSA.  S.A..  and  Acero  Porcelanizado. 
S.A.  (APSA),  and  the  period  December 
1,  1990  through  November'30.  1991. 
The  Department  of  Commerc:e  (the 
Department)  published  the  preliminarv 
results  on  February  11,  1994  (59  FR 
6616),  and  the  final  results  on  Januarv 
9.  1993  (60  FR  2378)  of  its 
administrative  review  ofthe 
antidumping  duty  order  on  porcelain- 
on-steel  cooking  ware  from  Me\i(  o  (38 
FR  43327). 

Scope  of  Review 

Imports  c:overed  by  this  review  are 
shipments  of  porcelain-on-stwl  cooking 
ware,  including  tea  kettles,  which  do 
not  have  self-contained  electric  heating 
elements.  All  of  the  foregoing  are 
constructed  of  steel  and  are  enameled  or 
glazed  with  vitreous  glasses.  This 
merchandise  is  currentlv  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  number  7323.94.00. 
Kitchenware  tairrently  entering  under 
HTS  item  number  7323.94.00.30  is  not 
subject  to  the  order.  The  HTS  item 
number  is  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

Amendment  of  Final  Results 

On  January  13.  1993.  CI.NSA.  S.A.. 
alleged  that  the  Department  made  a 
clerical  error  in  calculating  the  cost  of 
production.  CINSA  argues  that,  in 
accounting  for  the  effects  of  inflation  on 
depreciation  e.xpen.se,  the  Department 
overstated  the  cost  of  production  bv 
applying  an  incorrect  factor  to  fixed 
overhead  expense. 

Petitioner  argues  that  the  Department 
accurately  implemented  its  intention  in 
calculating  the  cost  of  production. 

We  agree  with  CINSA.  We  reviewed 
our  calculation  and  have  determined 
that  the  computer  in.structions  applied 
an  incorrect  factor  to  total  fixed 
overhead.  Our  intent  was  to  account 
only  for  the  effects  of  inflation  on 
d«'pret  iation  expense  bee  ause  all  otjitr 
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fixed  overhead  costs  already  reflected 
inflation.  We  have,  therefore,  amended 
our  calculation  of  fixed  overhead  by 
applying  a  factor  to  fixed  overhead  to 
account  only  for  the  effects  of  inflation 
on  depreciation  expense. 

Final  Results  of  Review 

Upon  review  of  comments  submitted, 
the  Department  has  determined  the 
margin  for  CINSA  to  be  n.35  percent 
for  the  period  December  1. 1990  through 
November  30,  1991.  The  Customs 
Service  shall  assess  antidumping  duties 
on  all  appropriate  entries. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandi.se. 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  amended  final 
results  of  review,  as  provided  for  by 
stiction  751(a)(l)Tariff  Actof  1930,  as 
amended  (the  Act);  (1)  the  cash  deposit 
rale  for  GINSA  will  be  13.35  percent  as 
outlined  above;  (2)  the  cash  deposit  rate 
for  APSA  will  continue  to  be  4.66 
percent,  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value  (LTFV),  but. 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  exporters  will 
be  29.52  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation. 
Seti,  Floral  Trade  Council  v.  United 
Stnttts.  Slip  Op.  93-79.  and  Federal 
Mogul  Corp.  V.  United  States.  Slip  Op. 
93-83. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  tlie  relevant 
entries  during  the  review  period.  Failure 
to  comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

In  addition,  this  notice  ser\'es  as  a 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibihty  concerning  the 
disposition  of  proprietary  information 
disclosed  under  AJPO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 


Failure  to  comply  with  the  regulations 
and  terms  of  the  APO  is  a  sanctionable 
violation. 

This  notice  is  in  accordance  with 
sections  751(f)  of  the  Act  (19  U.S.C. 
1675(0)  and  19  CFR  353.2H(c). 

Dated:  February  2.  1495. 
Susan  G.  Rsserman, 

Assistant  StKKtary.  for  Import 
Administration. 

IFR  Dor.  95-3134  Filed  2-7-95;  8:45  am) 

BILUMG  COOC  3510-OS-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Commission  on  Roles 
and  Missions  of  the  Armed  Forces 

agency:  Department  of  Defense, 
Commission  on  Roles  and  Missions  of 
the  Armed  Forces. 
ACTION:  Notice. 

SUMMARY:  On  January  25.  1995.  60  FR 
4892.  the  Department  of  Defense 
published  a  notice  concerning  a  meeting 
of  the  Commission  on  Roles  and 
Missions  of  the  Armed  Forces.  The  open 
portion  of  this  meeting,  from  12:45  p.m. 
until  2:15  p.m.,  was  cancelled.  All  other 
information  remains  unchanged. 

Extraordinary  circumstances  compel 
this  amendment  to  be  posted  in  less 
than  the  15-day  requirement. 

Dated:  Februar\' 3.  1995. 
Patricia  L.  Toppings, 

Altf^rnate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
jfK  Doc.  94-3163  Filed  2-7-95;  8:45  rim| 
BILUNGCOOE  SOOa-4-M 


Strategic  Environmental  Research  and 
Development  Program,  Scientific 
Advisory  Board 

action:  Notice 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(P.L.  92-463).  announcement  is  made  of 
the  following  Commhtee  meeting: 

Date  of  Meeting:  March  7-9. 1995  from 
0«30  to  approximately  1630. 

Place:  U.S.  .Army  Corps  of  Engineers. 
Waterways  Experiment  Station.  Vicksburg. 
MS. 

Matters  to  be  Con.'iidered:  Research  and 
Development  proposals  and  continuing 
projects  requesting  Suategic  Environmental 
Research  and  Development  Program  funds  in 
excess  of  SlM  will  be  reviewed. 

This  meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  appear  before, 
or  file  statements  with  the  Scientific 
.Advisory  Board  at  the  time  and  in  the 
manner  permitted  by  the  Board. 


For  Further  Information  Contact:  Ms  .\mv 
Lev  ino.  901  North  Stnset,  Suite  303. 
Arlinstun.  VA.  22203,  (7031  696-2124.  • 

Dated:  Frjbruary  2.  19'»5. 
L.M.  Bynum, 

Alternate  OSD  Federal  ne^^ister  Liaison 

Officer.  Department  of  Defense. 

IFK  Due.  95-3027  Filed  2-7-95;  8:45  ami 

BILLING  CODE  SOOO-04-M  ; 
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Department  of  the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Proposed  Section  204 
Habitat  Restoration  Project  at  Poplar 
Island  in  Talbot  County,  MD 

AGENCY:  U.S.  Army  Corps  of  Fngineers. 
DoD. 

ACTION:  Notice  of  Intent. 


SUMMARY:  The  Baltimore  District  U.S. 
Army  Corps  of  Engineers  is 
investigating  the  use  of  dredged  material 
to  restore  Poplar  Island.  The  project 
would  restore  Poplar  Island  tn  its 
approximate  size  in  1857,  thereby 
adding  approximately  1,000  acres  of 
wildlife  habitat  in  the  Upper 
Chesapeake  Bay.  The  proie<;t  would  u.s*; 
approximately  10  to  40  million  cubic 
yards  of  clean  material,  dredged 
primarily  from  the  southern  approach 
channels  to  Baltimore  Harbor.  The 
amount  of  material  placed  at  the  site 
would  depend  on  the  final  design, 
including  the  island  size  and  shape,  and 
the  relative  proportions  of  upland  and 
wetland  habitat  constructed  on  the 
island.  Dredged  material  would  be 
placed  behind  dikes  at  the  site,  then 
.shaped  and  planted  to  create  both 
intertidal  wetland  and  upland  wildlife 
habitat.  The  feasibility  study  is  being 
conducted  under  the  authority  of 
Section  204  of  the  Water  Resources 
Development  Act  of  1992.  The  potential 
non-Federal  sponsor  for  the  project  is 
the  Maryland  Port  Administration 
(MPA),  a  part  of  the  Mar>land 
Department  of  Transportation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DEIS  can  be  addressed  to  Ms. 
Stacey  Brown,  Projet  t  Manager, 
Baltimore  District,  U.S.  Army  Corps  of 
Engineers,  ATTN:  CENAB-PL-PC.  P.O. 
Box  1715,  Baltimore,  Marvland  21203- 
1715.  telephone  (410)  962-3639. 

SUPPLEMENTARY  INFORMATION: 

1.  The  project  will  be  constructed 
under  Section  204  of  the  Water 
Resources  Development  Act  of  1992, 
which  allows  Federal  funding  for  the 
protection,  restoration,  and  creation  of 
aquatic  and  ecologically  related 


habitats,  including  wetlands,  in 
connection  with  dredging  for 
construction,  operation,  or  maintenance 
of  an  authorized;  Federal  navigation 
project. 

2.  Poplar  Island  is  located  on  the 
Eastern  Shore  of  the  upper  Chesapeake 
Bay,  about  one  ntiile  northwest  of 
Tilghman  Island,  in  Talbot  County, 
Maryland.  The  present  complex  con.sists 
of  four  small  remnant  islands  with  a 
combined  area  of  approximately  5  acres. 
The  island  has  .steadily  eroded  over 
time;  in  1857  the  island  covered  an  area 
of  approximately  1,000  acres;  the 
remaining  small  Islands  are  in  danger  of 
completely  eroding  within  the  ne.xt  few 
years. 

3.  The  project  would  restore  Poplar 
Island  to  the  approximate  size  and 
footprint  of  the  i-jland  in  1857.  The 
proposed  project  actions  include  the 
placement  of  approximately  10  to  40 
million  cubic  yards  of  clean  dredged 
material  behind  dikes  at  the  site.  The 
amount  of  material  to  be  placed  would 
depend  partly  on  the  relative 
proportions  of  upland  and  wetland 
habitat  created.  The  material  would  be 
primarily  dredged  during  maintenance 
of  the  southern  aJ)proach  channels  to 
Baltimore  Harbor!  After  placement,  the 
material  would  be  shaped  and  planted 
lo  create  both  intertidal  wetland  and 
u[iland  wildlife  habitat.  Poplar  Island 
has  been  identifit^d  by  the  U.S.  Fish  and 
Wildlife  Service,  the  Maryland 
Department  of  Natural  Resourctjs,  and 
other  natural  Resources  management 
agencies  as  a  valuhble  nesting  and 
nursery  area  for  niany  species  of 
wildlife,  includini^bald  eagles,  osprey. 
heron,  and  egret.  { 

4.  Expected  project  benefits  include 
the  creation  of  wetland  and  upland 
wildlife  habitat,  .stabilization  of  the 
rapidly  eroding  island  remnants,  and 
beneficial  use  of  c(i]edged  material  from 
Federal  navigation  channel  maintenance 
.K.livities.  A  projeij;!  pre-feasibility  report 
(si  m  i  lar  to  a  Corps  of  Enegineers 
Reconnaissance  relport)  was  completed 
by  the  Maryland  Plqrt  Administration 
(MPA)  in  1993. 

5.  Various  alterrlitive  designs  and 
projects  size  will  he  considered 
iiK.luding  the  "no  hction"  alfernati\e. 
.Alternatives  to  be  J.onsidered  will 
include  variationsLsuch  as  the  size  and 
location  of  the  placement  area:  dike 
configuration  and  construction 
materials;  site  capaeity;  and  the  relative 
proportions  and  loiations  on  the  island 
of  wetland  and  upland  habitat. 

6.  The  Baltimore  District  is  preparing 
■i  DEIS  which  will  de.scribe  the  impacts 
of  the  proposed  prciijects  on 
environmental  and  cultural  resources  in 
the  study  area  and  the  overall  public 


interest.  The  DEIS  will  also  apply 
guidances  issued  by  the  Environmental 
Protec;tion  Agency,  under  authority  of 
Section  404  of  the  Clean  Water  Act  of 
1977  (Pub.  L.  95-217).  Potential  effects 
of  the  project  on  water  quality,  fish  and 
wildlife  resources,  recreation, 
aesthetics,  cultural,  and  other  resources 
will  be  investigated. 

7.  The  public  involvement  program 
will  include  meetings  and  coordination 
with  interested  private  individuals  and 
organizations,  as  well  as  concerned 
Federal,  state,  and  local  agencies.  A   - 
public  notice  requesting  comments  on 
the  proposed  project  anul  a  coordination 
letter  have  been  sent  to  appropriate 
agencies,  organizations,  and 
individuals.  Additional  public 
information  will  be  provided  through 
printed  media,  mailings,  and  radio  or 
television  announcements.  Two  scoping 
meetings,  identical  in  format,  will  f)e 
held  at  7:00  p.m.  on  21  February  1995 
at  Tilghman  Elementary  School. 
Tilghman,  Maryland,  and  on  23 
February  1995,'at  Beach  Elementary 
School,  in  Chesapeake  Beach,  Maryland. 
Two  meetings  will  be  held  to  provide 
equal  opportunities  for  residents  on 
both  the  Eastern  Shore  and  the  west  side 
of  the  Chesapeake  Bay  to  take  part  in  the 
public  involvement  program. 

8.  In  addition  to  the  Corps  and  the 
Maryland  Port  Administration,  current 
participants  in  the  DEIS  process 
include,  but  are  not  limited  to.  the  U.S. 
Environmental  Protection  Agency,  U.S. 
Fish  and  Wildlife  Service.  National 
Marine  Fisheries  Service,  Marvland 
Department  of  Natural  Resources. 
Maryland  Department  of  the 
Environment,  and  the  Maryland  Port 
Administration.  The  Baltimore  District 
invites  potentially  affected  Federal,  state 
and  local  agencies,  and  other  interested 
organizations  and  parties  to  participate 
in  this  .study. 

AVAILABILITY:  The  DEIS  is  tentatively 
.scheduled  to  be  available  for  puf)lic 
review  in  September  of  1995. 
Kenneth  L.  Denton. 
Army  Federal  nf-<iister  Liaison  Officer 
IFK  D()<:.  !l,i-3()82  f-ilcd  2-7-95;  «:43  .irij 
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subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended  During  a 
re<;ent  review,  the  notice  for  MJAOOOO^. 
entitled  Marine  Corps  Command  Legal 
Files,  was  found  to  he  incorrectly 
republished  in  the  Federal  Register  on 
February  22,  1993,  at  58  FR  10658.  This 
amendment  will  correct  the  notice. 
DATES:  The  amendment  will  be  effective 
on  February  8,  1995. 

ADDRESSES:  Send  comments  to  the 
Head,  FOIA  and  Privacv  Act  Section. 
Headquarters,  U.S.  Marine  Corps,  2 
Navv  Annex,  Washington.  DC  20380- 
1775. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
B.  L.  Thompson  at  (703)  614-4008  or 
DSN  224-4008. 

SUPPLEMENTARY  INFORMATION:  The  U-S." 
Mariiie  Corps  record  system  notices  for 
records  svstems  subject  to  the  Privnc  y 
Act  of  1974  (5  U.S.C.  552a).  as  auKMuled. 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  specific  changes  to  the  svsti-m  ot 
records  are  set  forth  below  followed  h\ 
the  system  of  records  notice  publishi-d 
in  its  entirety,  as  amended.  The 
amendment  is  not  within  the  purview  ul 
subsection  (r)  of  the  Privaiy  Act  of  1974 
(5  U.S.C.  552a).  as  amended,  which 
requires  the  submission  of  new  or 
altered  .systems  reports. 

Diitcd:  Fcbniiin,-  1.  1995. 
Patricia  I..  Toppings, 
Altcrmitf  O.Sn  Federal  Rej^ister  Liaison 
Off  iter.  Department  of  Defense. 

MJA00009 

SYSTEM  NAME: 

Marine  Qirps  Command  Legal  Hif- 
(Fehniary  22.  W'J3.  58  FJI  tlH'ir,HI. 


U.S.  Marine  Corps 

Privacy  Act  of  1974;  Amend  Record 
Systems 

AGENCY:  Marine  Corps,  Dt'partment  of 
the  Navy. 

ACTION:  Amend  record  svstem. 

SUMMARY:  The  U.S.  Marine  Corps 
proposes  to  amend  a  system  of  records 
in  its  inventory  of  record  svstems 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  the  last  paragraph. 
CATEGORIES  OF  RECORDS  IN  THE  SVSTEM: 

Delete  entry  and  replace  with 
'Re<:ords  of  disciplinary  proceedings, 
including  courts-martial  records  and 
records  of  nonjudicial  punishments 
with  supporting  documents,  militarv 
justice  management  information  pre- 
po.st  trial  (e.g..  courts-martial  docketing 
logs,  reports  of  cases  tried,  etc.),  pre- 
disciplinary  inquires  and  investigations 
and  documentation  pertaining  to  post- 
hearing/trial  review,  clemency  action, 
appellate  leave  or  other  personnel 
action  related  to  or  resulting  from 
courts-martial,  JAG  Manual 
investigations  pertaining  to  claims,  line 
of  duty  misconduct  determinations, 
command  irregularities,  and  unusual 
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incidents  or  accidents  with  supporting 
documentation  and  post-investigation 
review  and  actions.  Inquiries  made  into 
incidents  or  situations  which  result  in 
disbarment  of  an  individual  or  from 
entry  upon  a  military  installation, 
referral  to  base  traffic  court  or  civilian, 
federal,  state  or  local  judicial  or  law 
enforcement  authorities. 
Recommendations  for  administrative 
discharge  with  supporting 
documentation,  including  records  of 
any  hearing  held  and  any  review  or 
other  action  taken  with  respect  to  the 
dis<:harge  recommendations." 

AUTHORITY  FOR  MAMTENANCS  Of  TH€  SYSTEM: 

Delete  entry  and  replace  with  '5 
U.S.C.  301;  10  U.S.C.  801.  et.  seq:  18 
U.S.C.  382;  and  E.O.  9397.' 

PORPOSE(S): 

Delete  entry  and  replace  with  'To 
provide  a  record  of  actions  for  use  by 
commanding  officers  or  officers  in 
charge  who  have  authority  to  convene  a 
special  courts-martial.  The  records  are 
used  as  required  to  initiate,  refer  or 
complete  appropriate  disciplinary 
proceedings.' 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  la.st  paragraph 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Delete  entry  and  replace  with  'Papor 
nM:ords  in  file  folders. ' 

RETRIEVABIUTY: 

Delete  entry  and  replace  with 
■Retrieved  by  name  or  .service  m«niber 
involved  or  chronologically  with  cross- 
reference  to  individual  involved  ' 

SAFEGUARDS: 

Delete  entry  and  replace  with 
■Records  are  kept  in  either  locked 
cabinets  or  guarded  or  locked 
buildings.' 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  Two 
years  or  as  provided  in  the  Manual  of 
the  ludge  Advocate  Cieneral  (JAG 
•In.struction  .S800.7).' 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commanding  Officer  of  the  unit 
concerned.  Official  mailing  addresses 
arn  published  as  an  appendi.x  to  the 
Navy's  compilation  of  systems  of 
records  noticas.  or  information  may  be 
obtained  from  the  Director,  Judge 
Advocate  Division.  Headquarters.  U.S. 


Marine  Corps,  Washington,  DC  20380- 

1775."  ^ 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  Officer  of  the  unit 
concerned.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 
records  notices,  or  write  to  the  Director, 
Judge  Advocate  Division,  Headquarters. 
U.S.  Marine  Corps,  Washington,  DC 
20380-1775. 

Written  requests  for  information 
should  contain  the  full  name,  Social 
Security  Number,  and  military  status. 

For  personal  visits,  the  individual 
should  be  able  to  provide  a  military 
identification  card,  a  DD  Form  214,  or 
a  driver's  license." 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  access  to 
information  about  themselves  that  may 
be  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  Officer  of  the  unit 
concerned.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  publi.shed  as  an  appendix  to 
the  Navy"s  compilation  of  systems  of 
rec  ords  notices,  or  write  to  the  Director, 
ludge  Advocate  Division,  Headquarters. 
U.S.  Marine  Corps,  Washington.  DC 
20380-1775. 

Written  requests  for  information 
should  contain  the  full  name,  Social 
Security  Number,  and  military  status. 

For  personal  visits,  the  individual 
should  be  able  to  provide  a  military 
identification  card,  a  DD  Form  214.  or 
a  driver"s  license." 

CONTESTING  RECORD  PROCEDURES; 

Delete  entry  and  replace  with  'The 
USMC  rules  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Secretary  of  the  Navy 
Inslri'ction  5211.5;  Marine  Corps  Order 
P5211  2;  32  CFR  part  701;  or  may  be 
obl.-ined  from  the  system  manager." 

RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
'Individual  concerned,  witnesses  to  the 
incident  in  question  or  parties 
concerned  therewith,  officer 
investigating  the  incident,  documents  or 
items  of  real  evidence,  documents 
pertaining  to  the  review,  action  or 


authorities  charged  with  making  a 
review  or  taking  action." 


MF000009 
SYSTEM  NAME: 

Marine  Corps  Command  Legal  Files. 

SYSTEM  LOCATION: 

All  Marine  Corps  commands  whhose 
commander  or  officer  in  charge  has  the 
authority  to  convene  a  specialsourts- 
martial.  See  10  U.S.C.  826  and  the  U.S. 
Marine  Corps  official  mailing  addresses 
w  hich  are  incorporated  into  the 
Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy"s  compilation  of  systems  of 
records  notices. 

CATEGORIES  OF  INOIVHHJALS  COVERED  BY  THE 
SYSTEM: 

Civilian  employees  of  the  Department 
of  Defense  or  guests  who  have  visited 
Marine  Corps  installations  who  have 
allegedly  committed  criminal  offenses 
aboard  a  military  installation  or  whose 
conduct  has  been  subject  to 
investigation. 

Ally  Marine  or  Navy  service  member 
who  is  the  subject  of  the  disciplinary 
action  under  the  provisions  of  the 
Uniform  Code  of  Military  Justice  (10 
U.S.C.  801)  who  has  been  the  subject  of 
administrative  discharge  action 
pursuant  to  the  provisions  of  Marine 
Corps  Order  P1900.16);  or  who  has  been 
the  subject  of  an  investigation  (JAG 
Manual  investigations)  convened 
pursuant  to  the  provisions  of  the 
Uniform  Code  of  Military  Justice  or  the 
Manual  of  the  Judge  Advocate  General 
(JAG  In.struction  5H00.7)  or  any  other 
type  of  investigation  or  inquiry. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  of  disciplinary  prot.eedings. 
including  courts-martial  records  and 
records  of  nonjudicial  punishments 
with  supporting  documents,  military 
justice  management  information  pru- 
post  trial  (e.g..  courts-martial  docketing 
logs,  reports  of  cases  tried,  etc.),  pre- 
disciplinary  inquires  and  inve.stigations 
and  documentation  pertaining  to  post- 
hearing/trial  review,  clemency  action, 
appellate  leave  or  other  personnel 
action  related  to  or  resulting  from 
courts-martial,  JAG  Manual 
investigations  pertaining  to  claims,  line 
of  duty  misconduct  determinations, 
command  irregularities,  and  unusual 
incidents  or  accidents  with  supporting 
documentation  and  post-investigation 
review  and  actions,  inquiries  made  into 
incidents  or  situations  which  result  in 
disbarment  of  an  individual  or  from 
entry  upon  a  military  installation, 
referral  to  base  traffic  court  or  civilian, 
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federal,  state  or  local  judicial  or  law 
enforcement  authorities. 
Recommendations  for  administrative 
discharge  with  uipporting 
documentation!  including  records  of 
any  hearing  helH  and  any  review  or 
other  action  takUi  with  respect  to  the 
discharge  reco4rnendations. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.'S.C.  301;  10  U.S.C.  801,  et.  seq- 
18U.S.C.  382;  and  E.O.  9397 


PUHPOSE(S) 

To  provide  a 
by  commanding 


ecord  of  actions  for  use 
bfficers  or  officers  in 
charge  who  hav^, authority  to  convene  a 
-niartial,  The  records  are 

to  initiate,  refer  or 
jbriate  disciplinary 


.special  courts- 
used  as  requirec 
complete  appro 
proceedings 

ROUTINE  USES  OF  RtCORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USER3  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to, those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Pijivacy  Act.  these  records 
or  information  clantained  therein  mav 
specifically  be  disclosed  outside  the' 
DoD  as  a  routine  u.se  pursuant  to  5 
U.SC.552a(b)(3J  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  ofthe  Marine  Corp's 
compilation  of  sUtems  of  records 
notices  apply  to  »his  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  £  file  folders. 


RETRIEVABILITY: 

Retrieved  bv 
involved  or 
reference  to  indi 


ntime  or  .ser\'ice  member 
chro  iplogically  with  cross- 
dual  involved. 


SAFEGUARDS: 

Records  are  kedt  in  either  lockeo 
cabinets  or  guarc^ad  or  locked  buildings. 

RETENTION  AND  DISPOSAL: 

Two  years  or  as  provided  in  the 
Manual  of  the  Juiflge  Advocate  General 
(JAG  Instruction  bBOO.7) 

SYSTEM  MANAGEfl(S)  AND  ADDRESS: 

Commanding  Officer  of  the  unit 
concerned.  Offici&l  mailing  addresses 
are  published  as  an  appendix  to  the 
Navy's  compilation  of  systems  of 
records  notices,  o|r  information  mav  be 
obtained  from  the  Director,  Judge 
Advocate  Division.  Headquarters.  U.S. 
Marine  Corps.  Washington.  DC  20380- 
1775.  I 

NOTIFICATION  PR0CEI)URE: 

Individuals  seeking  to  determine 
ivhether  informat  on  about  themselves 


is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  Officer  of  the  unit 
concerned.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  svsteins  of 
records  notices,  or  v.'rife  to  the  Director. 
Judge  Advocate  Division,  Headquarters, 
U.S.  Marine  Corps.  Washington.  DC 
20380-1775. 

Written  requests  for  information 
should  contain  the  full  name.  Social 
Security  Number,  and  military  status. 

For  personal  visits,  the  individual 
should  be  able  to  provide  a  military 
identification  card,  a  DD  Form  214.  or 
a  driver's  license. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  that  may 
be  contained  in  this  system  should 
address  written  inquiries  to  the 
Commanding  Officer  of  the  unit 
(oncerned.  U.S.  Marine  Corps  official 
mailing  addresses  are  incorporated  into 
the  Department  of  the  Navy's  address 
directory,  published  as  an  appendix  to 
the  Navy's  compilation  of  systems  of 
records  notices,  or  write  to  the  Director. 
Judge  Advocate  Division.  Headquarters. 
US.  Marme  Corps,  Washington.  DC 
20380-1775. 

Written  requests  for  information 
should  contain  the  full  name,  Social 
Security  Number,  and  military  status. 

For  personal  visits,  the  individual 
should  be  able  to  provide  a  military 
identification  card,  a  DD  Form  214.  or 
a  driver's  license. 

CONTESTING  RECORD  PROCEDURES: 

The  USMC  rules  for  contesting 
contents  and  appealing  initial  agencv 
determinations  are  published  in 
Secretary  of  the  Navy  Instruction 
5211.5;  Marine  Corps  Order  P521 1.2:  32 
CFR  part  701;  or  may  he  obtained  from 
t!ip  s\  stem  manager. 

RECOr'D  SOURCE  CATEGORIES: 

Individual  concerned,  witne.sses  to 
the  incident  in  question  or  parties 
concerned  therewith,  officer 
investigating  the  incident,  documents  or 
items  of  real  evidence,  documents 
pertaining  to  the  review,  action  or 
authorities  charged  with  making  a 
review  or  taking  action. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
U-K  Uoc.  'J5-30:i»)  Filed  2-7-95:  H.45  am| 
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DEPARTMENT  OF  EDUCATION 

National  Committee  on  Foreign 
Medical  Education  and  Accreditation 

Dn/c  and  Time:  Thursdav.  February 
IB,  1995.  9:00  a.m.  until  5:30  p.m. 
Friday,  February  17,  1995,  9:00  a.m. 
until  noon. 

P/firp.  Wyndham  Bristol  Hotel.  2430 
Fenpsylvania  Avenue,  NW., 
Washington,  DC  20037. 

Status:  Parts  of  this  meeting  will  be 
open  to  the  public.  Parts  of  this  meeting 
will  he  closed  to  the  public. 

Matters  to  be  Considered:  The 
standards  of  accreditation  applied  to 
medical  schools  by  a  number  of  foreign 
countries  and  the  comparability  of  those 
standards  to  standards  of  accreditation 
applied  to  United  States  medical 
s(.hools. 

Di.scussions  of  the  standards  of 
ac(  reditation  will  be  held  in  sessions 
open  to  the  public.  Di.scu.ssions  directly 
bearing  upon  the  determinations  of 
comparability  will  be  held  in  clo.sed 
sessions. 

Discussions  of  determinations  of 
comparability  must  be  closed  to  the 
public  because  premature  disclosure  of 
any  determination  might  significantlv 
frustrate  the  implementation  of  a 
proposed  Department  action. 
SUPPLEMENTARY  INFORMATION:  Tlie 
.National  Committee  on  Foreign  Medical 
Education  and  Accreditatfon  is 
established  under  section  481  of  the 
Higher  Education  Act.  as  amended  (20 
U.S.C.  1088).  This  Committee  is  not  an 
advisory  c:ommittee  under  the  Federal 
Advison,  Committee  Act  but  rather 
carries  out  operational  activities  ol  the 
U.S.  Department  of  Education. 
FOR  FURTHER  INFORMaTIOi«*  CONTACT: 
Carol  F.  Sperry-,  Executn'e  Director. 
National  Committee  on  Foreign  Medical 
Education  and  Accredit.-jtion,  fiOO 
Independence  Avenue.  SW.,  Room 
3905.  ROB  #3.  Washington.  DC  20202- 
7563.  Telephone:  (202)  260-3636. 
Beginning  Monday,  February  13.  1995. 
you  may  call  to  obtain  the  identity  of 
the  countries  whose  standards  are  to  be 
evaluated  during  this  meeting. 
David  A.  Longanecker, 

Assistant  Secrntary  for  Postsecondiir\- 
Educution. 

|FR  D(K    'IS-3():i:i  Filed  2-7-95:  8:45  arn) 
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DEPARTMENT  OF  ENERGY 

Financial  Assistance,  the  American 
Institute  of  Architects 

AGENCY:  U.S.  Department  of  Energy. 
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ACTION:  Notice  of  intent  to  award  a  grant 
hased  upon  an  unsolicited  opi)li(;ation. 

SUMMARY:  The  Department  of  KnerRV 
(DOE),  (lolden  Field  Oftlce.  throuj;fi  the 
Chicago  Regional  Support  Oifice. 
announces,  pursuant  to  DOE  Financial 
Assistance  Rules.  10  CFR  fi()().14(f),  its 
intiMit  to  award  a  gr-int  to  The  American 
Institute  of  Architects  (AIA)  to 
coordinate  technical  assistance  and 
promote  the  use  of  energy  efficient  and 
renewable  energy  technologies  by  the 
village  of  Pattonsburg.  Missouri,  a 
comnuinity  that  is  rebuilding  itself  after 
the  Midwest  floods  of  1993. 

SUPPLEMENTARY  INFORMATION: 
On  June  .1,  1994.  AIA  submitted  a 
proposal  to  assist  the  village  of 
Valnieyer.  Illinois,  which,  like 
Pattonsburg.  is  attempting  to  rebuild 
alter  the  199.^  floods.  DOE  accepted  this 
pro|)osal  and  awarded  AIA  a  grant  in 
the  amount  of  SIOO.OOO.  Subsequently, 
AI,'\.  DOE  and  the  Federal  Emergency 
Management  Agency  (FEMA)  jointly 
agreed  to  provide  similar  assistance  to 
Pattonsburg.  $.50,000  in  DOE  funding 
was  provided  on  September  30.  1994. 
DOE  and  FEMA  have  entered  into  an 
Interagency  Agreement  through  which 
FEMA  is  providing  $.50,000  to  sujiport 
of  the  proje<;t.  Given  the  e.xistence  of  the 
DOE  grant,  FEM.^  and  DOE  have  jointly 
agreed  that  DOE  wdl  award  and 
administer  the  FEMA  funds. 

The  unsolicited  application  for 
support  of  this  activity  has  been 
accepted  by  DOE  and  FEMA  as  a  result 
of  their  joint  determination  that  the 
proposed  activity  is  meritorious,  likely 
to  l)e  effective  and  successful,  and  offers 
a  unique  opportunity  to  mitigate  the 
damage  from  future  flood  episodes 
(FEMA),  while  advancing  the  DOE 
mission  of  developing  and 
demonstrating  the  use  of  energy 
efficient  and  renewable  energy 
tiH;hnologies  in  a  practical  and  highly 
visible  setting.  The  project  period  for 
the  award  began  on  July  20,  1994,  and 
is  scheduled  to  end  on  June  30,  1995. 
DOE/FEMA  plan  to  provide  funding  in 
the  amount  of  $50,000.  This  award  will 
not  be  made  for  at  least  14  days  to  allow 
for  public  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Becker.  U.S.  Department  of 

Energy,  Office  of  the  Assistant 

Secretary,  Energy  Efficiency  and 

Renewable  Energy,  1000 

Independence  Avenue  SW.. 

Washington.  DC  20585 
Doris  A.  Freeman,  U.S.  Department  of 

Energy,  Kansas  Citv  Support  Office, 

911  VValnut  Street,'Room  1411, 

Kan.sas  Citv,  MO  64100. 


Issiifd  in  Guidon  Colorddo  on  lanunrv  24, 
1«)'»5. 

Matthew  A.  Barron, 
C.ontratlnv^OfjictT. 

IFR  Do*:.  95-313-1  Fii(,-d  2-7-95:  8:45  and 
BH.UNG  CODE  e450-10-M 


Denver  Support  Office;  Notice  of 
Solicitation  for  Financial  Assistance 
Applications;  Indian  Energy  Resource 
Development  Program 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  solicitation  for 
finani;ial  assistance  for  development  of 
Indian  Energy  Resources. 


SUMMARY:  I'be  Office  of  Technical  and 
Financial  Assistance,  Energy  Efficiency 
and  Renewable  Energy,  through  the 
Denver  Regional  Support  Office, 
announces  its  intention  to  issue  a 
competitive  solicitation  and  make 
financial  assistance  awards  to  support 
Indian  renewable  energy  and  energy 
efficiency  resource  activities  as 
authorized  by  section  2606  of  Title 
XXVI,  Public:  Law  102-486,  the  Energy 
Policy  Act  of  1992.  This  action  is 
subject  to  the  DOE  Financial  Assistance 
Rules,  which  can  be  found  in  title  10  of 
the  Code  of  Federal  Regulations  (10  CFR 
part  600). 

ADDRESSES:  To  obtain  a  copy  of  the 
solicitation  write  to  the  US  Department 
of  Energy,  Denver  Support  Office.  2801 
Youngfield  St..  Suite  380,  Golden,  CO 
80401-2266.  Attn:  Margaret  Learmouth, 
FY95  Indian  Energy  Solicitation. 
(Applications  Number  DE-PS48- 
9.)R810529)  For  convenience,  requests 
for  the  solicitation  may  be  faxed  to  Ms. 
Learmouth  at  (303)  231-5757  or  you 
may  call  the  solicitation  hotline  at  (303) 
231-5750,  ext.  132. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy,  seeks 
to  assLst  Tribes  in  the  development  of 
renewable  energy  and  energy  efficiency 
projects  on  Indian  Reservations.  Section 
2606  authorizes  support  of  projects  for 
renewable  energy  and  energy  efficiency 
suc:h  as  (1)  technical  assistance,  (2) 
resource  assessment,  (3)  feasibility 
analysis,  (4)  technology  transfer,  and  (5) 
resolution  of  other  technical,  financial, 
or  management  issues  identified  by 
applicants.  Dtmionstration  projects 
which  are  an  integral  part  of  a  feasibility 
study  are  allowable,  whereas 
construction  project  implementation 
will  not  be  considered.  An  applicant  for 
assistance  must  be  a  Federally 
recognized  Indian  tribe,  including  an 
Alaska  Native  village  or  corporation  (as 
defined  in,  or  established  under,  the 
Alaska  Native  Claims  Settlement  Act). 


Renewable  energy  technologies  of 
interest,  include  but  are  not  limited  to: 
bio-mass  or  bio-energy;  photovoltaic; 
wind  turbine;  hydropower  or  ocean 
power;  solar  thermal;  heat  pump;  and 
geotherinal  technologies.  Energy 
elfi(.iency  projects  include,  but  are  not 
limited  to:  lighting  equipment  systems; 
heating  and  air  conditioning  equipment; 
electric  motors,  various  energy 
conservation  techniques  and  measures; 
utility  electric  supply  strategies; 
building  efficiency;  automated/ 
computerized  energy  management 
systems;  and  co-generation  techniques. 

More  details  on  the  types  of 
renewable  energy  and  energy  efficiency 
projects  and  activities  that  mij;!il  be 
expected  as  a  result  of  this  competition 
are  included  in  the  solicitation. 

An  applicant  is  advised  to  concentrate 
only  on  its  strongest,  most  promising, 
and  best  developed  energy  resource 
project.  The  DOE  discourages  multiple 
applii:ations  from  the  same  tribal  entity. 

With  the  exception  of  awards  for  the 
purpose  of  feasibility  studies,  at  least  20 
percent  of  the  cost  of  any  project  is  to 
be  provided  from  non-Federal  sources. 

Applicants  must  show  evidence  of 
tribal  involvement  in  the  proposed 
energy  project.  Mo.st  commonly  this  will 
be  shown  by  including  in  the 
application  a  tribal  resolution,  or 
similarly  official  tribal  document,  which 
reflects  the  tribe's  support  for  and 
understanding  of  the  project  for  which 
funding  i ;  applied. 

It  is  currently  anticipated  that  the 
review  of  applications  will  begin  on  or 
about  May  15,  1995.  Selections  will 
commence  approximately  mid-June, 
with  anticipated  award  issuance  during 
the  period  July  through  September  1995 

It  is  anticipated  that  the  DOE  will 
make  multiple  financial  assistance 
awards  as  a  result  of  this  solicitation.  In 
fiscal  year  1995.  approximately 
$2,Oo6,OCO  will  be  made  available  to  the 
program.  Approximately  12-15  awards 
may  be  n.ade  in  fiscal  year  1995  with 
the  federal  share  funding  levels  not  to 
exceed  $200,000  per  award.  The  number 
of  awards  depends  on  the  availability  of 
funds,  nijeds  of  projects  that  are 
continuing  from  prior  years,  DOE 
program  policy  considerations,  and  the 
technical  quality  of  the  applications. 

Project  periods  will  generally  not 
exceed  one  year  in  length.  All  DOE 
funding  is  subject  to  the  Qvailability  of 
appropriations. 

Awards  may  be  either  grants  or 
cooperative  agreements,  depending  on 
whether  substantial  involvement  is 
anticipated  between  DOE  and  the 
recipient  during  performance  ot  the 
contemplated  activity. 
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The  .solicitation  will  be  issued  on  or 
about  February  6.  1995,  and  will  contain 
detailed  information  on  funding,  cost 
sharing  requirements,  eligibility, 
application  preparation,  and  evaluation. 
Responses  to  the  solicitation  will  be  due 
approximately  90  days  after  solicitation 
release  (see  the  solicitation  instructions 
for  the  exact  date  and  time  for 
application  submission). 

Issued  in  Goldm.  Colorado,  on  Janimrv  26 

Margaret  M.  Leai^outh, 

Contracting  Officer.  Golden  Field  Office. 
IFR  Doc.  95-3136jFiled  2-7-95:  8:45  ami 

BILLING  CODE  6450-41-P 


Environmental  Management  Site 
Specific  Advisory  Board,  Savannah 
River  Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Subcommittee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SSAB), 
Environmental  Remediation  Program 
Subcommittee.  Savannah  River  Site. 
DATES  AND  TIMES:  Thursday.  February  9, 
1995  3:30  p. m.-6  p.m. 
ADDRESSES:  Triangle  Plaza,  203 
Edgefield  Road,  North  Augusta,  South 
Carolina. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Heenan,  Manager.  Environmental 
Restoration  and  Solid  Waste, 
Department  of  Eiiergy  Savannah  River 
Operations  Office.  P.O.  Box  A,  Aiken, 
S.C.  29802 (803) 725-8074. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management  and  related  activities. 

Tentative  Agenda: 

Thursday,  Februar>'  9.  1995 

3:30  p.m.— Discuss  path  forward 
4:00  p.m.— Briefings  on  Environmental 

Remediation  Issues 
6:00  p.m. — Adjourn 

Public  Participation:  The  meetings  are 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contad  Tom  Heenan's  office  at  the 
address  or  telephone  number  listed 
above.  The  Designated  Federal  Official 
is  empowered  to  conduct  the  meeting  in 


a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  Due  to 
programmatic  issues  that  had  to  be 
resolved,  this  notice  is  being  published 
less  than  15  days  before  the  date  of  the 
meeting. 

iV//n(jfe<,.The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public- Reading  Room,  lE-190,  Forrestal 
Building.  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Tom 
Heenan.  Department  of  Energy 
Savannah  River  Operations  Office.  P.O. 
Box  A,  Aiken,  S.C.  29802,  or  by  calling 
him  at  (803)  725-8074. 

Issued  at  Washington.  DC  on  February  3 

1<>95. 

Gail  Cephas, 

Acting  Deputy  Advison,' Committee 
Management  Officer 

IFR  Doc.  95-3137  Filed  2-7-95:  8:45  ami' 

BILLING  CODE  64S(M)1-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-961-000,  et  al.] 

Electric  Rate  and  Corporate  Regulation 
Filings;  Florida  PoMrer  Corp.,  et  al. 

February  1. 1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  Corp. 

iDockft  No.  ER94-9fil-000l 
.  Take  notice  that  on  January  23.  1995, 
Florida  Power  Corporation  tendered  for 
filing  a  Supplement  to  the  Pre-Filing 
Settlement  Agreement  in  this  docket 
and  changes  to  the  rate  schedules.  The 
Supplement  and  the  rate  schedules 
amend  the  Pre-Filing  Agreement  to 
eliminate  the  language  permitting.the 
imputation  of  fossil  fuel  costs  of 
purchases  from  qualifying  facilities  in 
determining  such  cost's  under  the  fuel 
adjustment  clause. 

Comment  date:  February  15,  1995,  in 
accordance  with  Standard' Paragraph  E 
at  the  end  of  this  notice. 

2.  Mid-Continent  Area  Power  Pool 

IDocket  No.  EK94-1529-0021 

Take  notice  that  on  January  17, 1995. 
Mid  Continent  Area  Power  Pool 
(MAPP),  tendered  for  filing  a 
compliance  filing  in  the  above 
referenced  docket. 


Comment  date:  February  15,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Union  Electric  Co. 

IDocket  No.  ER95-280-O00I 

Take  notice  that  on  January  9. 1995, 
Union  Electric  Company  (UE),  tendered 
for  filing  an  amendment  to  the  Seventh 
Amendment  and  related  Service 
Schedule  K,  to  the  Interchange 
Agreement  dated  June  28,  1978, 
between  Associated  Electric 
Cooperative,  Incorporated  and  UE.  The 
amendment  provides  the  signed 
agreement  to  the  Commission. 

Comment  date:  February  15,  1995,  in 
accordance  with  Standard' Paragraph  E 
at  the  end  of  this  notice. 

4.  Southern  Indiana  Gas  and  Electric 
Co. 

iDockot  No.  EK95-283-OO0I 

Take  notice  that  on  Januarv  25.  1995, 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
revisions  to  a  proposed  Interconnection 
Agreement  with  Wabash  Valley  Power 
Association,  Inc.  (WVPA). 

The  proposed  revised  Interconnection 
Agreement  will  provide  for  the 
purchase,  sale,  and  transmission  of 
capacity  and  energy  by  either  party 
under  the  following  Service  Schedules: 
(a)  Sea.sonal  Power,  (b)  Wheeling 
Service,  (c)  Short-Term  Power,  (d) 
Emergency  Energy,  and  (e)  Interchange 
Energy. 

Waiver  of  the  Commission's  Notice 
Requirements  is  requested  to  allow  for 
an  effective  date  of  December  15.  1994. 

Comment  date:  February  15,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Arizona  Public  Service  Co. 

IDockpt  No.  ER95-;J43-0()0| 

Take  notice  that  on  January  25,  1995. 
Arizona  Public  Service  Company 
tendered  for  filing  an  amendment  to  its 
filing  in  this  docket. 

Copies  of  this  filing  have  been  served 
upon  the  proposed  purchasers  and  the 
Arizona  Corporation  Commission. 

Comment  date:  February  15,  1995.  in 
accordance  with  Standard"  Paragraph  E 
at  the  end  of  this  notice. 

6.  Stand  Energy  Corp. 

IDocket  No.  ER95-362-<)00| 

Take  notice  that  on  January  27.  1995. 
Stand  Energy  Corporation  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  Februar\- 15. 1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  San  Diego  Gas  &  Electric  Co. 

IDockut  No.  ER9 5-4 16-0001 

Take  notice  that  on  January  26.  199,5, 
Son  Diego  Gas  &  Electric  Company 
(SDG&E),  tendered  a  Certificate  of 
Concurrence  (COC)  dated  January  24. 
1995  as  an  Amendment  to  the 
Interchange  Agreement  dated  December 
20.  1994  (the  Agreement)  between 
SOGAcE  and  Associated  Power  Services. 
Inc.  (APSI).  The  Agreement  established 
t'u!  terms  for  the  sale,  purchases  or 
exchange  of  capacity  and  energy 
between  SDG&E  and  APSI. 

The  COC  is  being  filed  by  APSI  with 
respect  to  exchanges  of  energy  or 
capacity  as  established  under  the 
Agreement. 

The  Parties  requests  waiver  of  the 
Commission's  regulations  regarding 
filing  .so  as  to  permit  this  Agreement  to 
bcc;ome  effective  on  the  1.5th  dav  of 
Mui-ch.  1995. 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Cumnwnt  datu:  February  15, 1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8  Florida  Power  Corp. 

IDixkct  No.  ER95-4,57-00()l 

T.ike  notice  that  on  January  20.  1995. 
Florida  Power  Corporation  (the 
Company),  tendered  for  filing  a 
wlioiesaie  rate  increase  to  Reedy  Creek 
Imjirovement  District  in  the  amount  of 
5921,000  on  a  1995  test  year  basis.  The 
company  proposes  that  the  increased 
rates  become  effective,  in  order  of 
preference,  January  1,  199,").  or  February 
.->.  1995.  or  March  21,  1995,  according  to 
dt^terminations  made  in  the 
Commission's  acceptance  order.  The 
Company  states  that  it  has  served  copies 
of  its  filing  on  the  affected  customer  and 
the  Florida  Public  Service  Commission. 

Coinnwnt  date:  February  15:  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notico. 

9.  \Vi!>consin  Electric  Power  Co. 

jDiKkot  Is'i).  ER95-4B3-O00I 

Take  notice  that  on  January  2.3.  1995. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  between 
itself  and  Carolina  Power  and  Light 
Clompany  (CP&L).  The  Electric  Service 
.Agreement  provides  for  service  under 
Wisconsin  Electrics  Coordination  Sales 
Tariff. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  CP&L,  the  Public  Ser\  ice 
Commission  of  Wisconsin,  and  the 
Michigan  Public  Service  Commission. 


Comment  dofp;  February  15, 1995.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Wisconsin  Electric  Power  Co. 

(Docket  No.  ER9.5-464-O00I 

Take  notice  that  on  January-  23,  1995, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  between 
itself  and  Interstate  Power  Company 
(Interstate).  The  Electric  Service 
Agreement  provides  for  service  under 
Wisconsin  Electric's  Coordination  Sales 
Tariff. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  Interstate,  the  Public  Service 
Commission  of  Wisconsin,  and  the 
Michigan  Public  Ser\'ice  Commission. 

Comment  r/n/e;  February  15,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Wi.sconsin  Electric  Power  Co. 

{Docket  No.  CR95-465-<)0G| 

Take  notice  that  on  January  23,  1995, 
Wisconsin  Electric  Power  Company 
(Wi.sconsin  Electric),  tendered  for  filing 
an  Electric  Service  Agreement  between 
it.self  and  InterCoast  Power  Marketing 
Company  (InterCoast).  The  Electric 
Service  Agreement  provides  for  service 
under  Wi.sconsin  Electric's  Coordination 
Sales  Tariff. 

Wi.sconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  InterCoast.  the  Public  Service 
Commission  of  Wisconsin,  and  the 
Michigan  Publii:  Service  Commission. 

Comment  date:  Fvhruary  15,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Florida  Power  Corp. 

|D(K;kot  No.  ER95-46'W)00] 

Take  notice  that  on  January  23,  1995. 
Florida  Power  Corporation  (  "the 
Company"),  tendered  for  filing  a 
wholesale  rate  change  in  its  full 
requirements,  partial  requirements  and 
transmission  rates. 

The  rates  filed  reflt^ct  a  pre-filing 
settlement  agreement  between  the 
Company  and  its  municipal  customers 
who  elected  to  participate  in  prefiling 
settlement  discussions  (Florida  Cities) 
and  Seminole  Electric  Cooperative,  Inc. 
The  settlement  rates  will  be  extended  to 
customers  who  elected  not  to  participate 
in  the  pre-filing  settlement  discussions. 
Under  the  pre-filing  settlement 
agreement,  the  rates  for  all  classes  of 
service  (except  rates  for  T-1 
transmission  service,  which  remained 
unchanged)  will  increa.se  on  January  1, 


1995  in  the  amount,  on  a  1995  test  year 
basis,  of  (1)  $3.5  million  to  the  Florida 
Cities  and  other  customers  in  the  same 
class  that  elected  not  to  participate  in 
the  settlement  discu.ssions  and  (2)  S5.1 
million  to  Seminole  Electric 
Cooperative,  Inc. 

The  Company  requests  the 
Commission  waive  the  60-day  minimum 
notice  requirement  of  the  Federal  Power 
Act  to  achieve  the  January  1,  1995 
effective  date  for  the  rate  changes 
proposed  for  that  date  for  (1)  the  parties 
to  the  pre-filing  settlement  agreement, 
(2)  customers  not  parties  to  the  pre- 
filing  settlement  agreement  but 
consenting  to  the  pre-filing  settlement 
procedures  and  (3)  any  other  cu.stomers 
who  do  not  oppo.se  the  January  1,  1995 
effective  date.  The  Company  fu.'-ther 
requests  that  the  rate  increases  proposed 
for  January  1, 1995  be  permitted  to 
become  effective  without  suspen.sion  or, 
if  suspended,  that  the  suspension  be  for 
the  minimum  one  day  period.  The 
Company  additionally  requests  that  the 
Commission  e.stablish  an  effective  date 
of  March  24,  1995,  sixty  days  from  the 
date  of  the  filing,  for  any  customers  not 
bound  by  the  pre-filing  .settlement 
agreement  who  oppose  the  January  1, 
1995  effective  date.  The  Company  lastly 
requests  that  the  rate  increases  be 
permitted  to  become  effective  without 
suspension,  or,  if  suspended,  that  the 
suspension  be  for  the  mininuim  one  dav 
period. 

The  Company  states  that  it  has  served 
copies  of  its  filing  on  the  affected 
customers  and  the  Florida  Public 
Service  Commission 

Comment  date:  February  15.  1995.  in 
act.ordance  with  Standard  Paragraph  E 
at  tlu!  end  of  this  notice. 

13.  New  England  Power  Co. 

|Dockt!l  No.  ER95-470-000I 

Take  notice  that  on  January  24,  1995, 
New  England  Power  Company,  tendered 
for  filing  a  re'vi.sed  Service  Agreement 
between  New  England  Power  Company 
and  Hull  Municipal  Lighting  Plant  for 
transmission  service  under  NEP's  FERC 
Electric  Tariff,  Original  Volume  No.  3. 

ComnK.'nMaff.'.- February  15. 1995,  in 
accordance  with  Standard  Paragraph  E 
at  th(;  end  of  this  notice. 

14.  Proven  Alternatives,  Inc. 

1D(M  kot  No.  ER9.i-47:{-000| 

Take  notice  that  on  January  25.  1995, 
Proven  Alternatives,  Inc.  (PAI),  tendered 
for  filing  pursuant  to  18  CFR  35.12,  an 
application  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission,  and  an  order  accepting 
its  Rate  vSchedule  No.  1. 

PAI  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 


marketer  and  a 
v\  here  F'.\I  pur 
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>roker.  In  transac.tions 
•bases  power,  iiichuling 
capacity  and  ri  Itited  .services  from 
electric  utilities  qualifying  facilities  and 
independent  poiver  producers,  and 
resells  su(,h  po.ver  to  other  purchasers. 
PAI  will  be  fiiniitioning  as  a  marketer. 
Ill  PAI's  marke  iing  transactions.  I\\I 
proposes  to  chj  ige  rates  mutually 
agreed  upon  In  Ihe  Parties.  All  sales 
will  be  at  arms- length,  and  no  sales  will 
made  to  affil  itited  entities.  In 


Rate  .S(  h.-dulb 
sale  of  (  ui'ri\  a 


traiisa(  tions  wl  tr«  PAI  does  not  take 
title  to  the  elect ijic  power  and/or  energy. 
PAI  will  be  limited  to  the  role  of  a 
broker  and  chaige  a  fee  for  its  .services. 
I'.\I  is  not  in  th>: business  of  producing 
or  transmitting  idectric  power.  PAI  does 
iiot  (urrently  hiive  or  contemplate 
.K:quiring  title  t  x  any  electric  power 
transmission  orlgeneration  facilities. 

No.  1  provides  for  the 
id  capacity  at  agreed 
upon  pri(.es.  Knl|'  Schedule  No.  1  al.so 
provides  that  no  sales  may  be  made  to 
affiliates. 

Comment  dot f]:  Vehmary  15.  1995.  in 
accordance  witlilStandard  Paragraph  K 
at  the  end  of  thik  notice. 

15.  Arizona  Public  Service  Co. 

IDnikrt  .\().  EK95 -^7-J-0()()| 

Take  notice  tl  at  on  January  25.  1995. 
.•\rizona  Public  iiervice  Company  (.APS), 
tendered  for  fill  tjj  Service  Agreement 
under  APS-FERC  Electric  Tariff  Original 
X'olume  No.  1  (APS  TarilO  with  th(! 
following  entity  |C;itizens  Utilities 
Company  i 

A  copy  of  this  |iling  has  been  served 
rtn  the  above  lislttd  entity  and  the 
.Arizona  Corpor,  tjion  Commission. 

Comment  c/o/cj  February  15,  1995.  in 
accordance  with  Standard  Paragrajih  E 
at  the  end  of  thi;  motice. 

16.  i;Girtilities,;Inc. 

IDoi  ket  No.  LK9.5- ^7.5-0001 

Take  notice  thilt  on  January  25.  1995. 
UGI  Utilities,  Incj  (l.'GI).  tendered  for 
filing  as  a  rate  schwlule  an  agreement 
which. requires  F(»nnsylvania  Powers 
Light  Company  (JPF&L).  to  reimburse  the 
a(.tual  costs  of  cdnstructing  facilities  at 
L'CI's  Mountain  ^ubstation  and  changes 
the  point  of  inteikjonnection  between 
the  two  parties  mm  the  existing 
Montour-Mounfdin  point  of 
interconnection  jo  the  proposed 
Mountain-SusquUianna  T-10 
interconnection  boint.  The  estimated 
costs  of  construction  is  currently 
,S3H,0()0.  UGI  projpo.ses  that  the 
.Agreement  becorfii;  effective  as  a  rate 
schedule  on  April  1.  1995.  UGI  states 
that  the  filing  haibeen  served  upon 
PP&L  and  the  Peihsylvania  Public 
Utility  Commissi ::n. 


Comment  date:  February  15,  1995,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Consolidated  Edison  Company  of 
New  York,  Inc. 

|D<K  kct  .No.  EK95-47b-O0()| 

Take  Notice  that  on  January  2fi,  1995. 
Consolidated  Edison  Company  of  New- 
York.  Inc.  C-Con  Edison"),  tendered  for 
filing  an  agreement  with  Catex  Vitol 
Electric.  Inc.  ('Catex")  to  provide  for  the 
sale  of  energy  and  capacity.  For  energy 
sold  by  Con  Edison  the  ceiling  rate  is 
100  percent  of  the  incremental  energy 
cost  plus  up  to  10  percent  of  the  SIC 
(where  .such  10  percent  is  limited  to  1 
mill  perKw-hr  when  the  SIC  in  the  hour 
refiects  a  purcha.sed  power  resource). 
The  ceiling  rate  for  capacity  sold  by  Con 
Etiison  is  $7.70  per  megawatt  hour  For 
tmergy  and  capacity  sold  bv  Catex  the 
rates  will  be  market  based. 

Con  Edison  states  that  a  copy  of  this 
tiling  has  been  served  by  overnight 
delivery  upon  Catex. 

Comment  date:  February  15.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  iim\  of  this  notice. 

18.  RIG  Gas,  Inc. 

lD(i(  kct  .No.  EK;(.5-4H()-n()(j| 

Take  notice  that  on  January  26.  1995. 
Rig  Gas  Inc.  (Rig)  tendered  for  filing 
pursuant  to  Rule  205.  18  CFR  385.205. 
a  petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  No.  1  to  be  effective  on  the 
earlier  of  the  date  of  a  Commission 
order  allowing  it  to  become  effective  on 
March  27, 1995. 

Rig  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  Rig  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party.  Rig 
is  not  in  the  business  of  generating, 
transmitting,  or  distributing  electric 
power.  Rig  is  not  owned  by  or  affiliated 
with  any  entity  in  the  business  of 
generating,  transmitting,  or  distributing 
elcM.tric  power. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices.  Rate  Schedule  No.  1  also 
provides  that  no  sales  may  be  made  to 
affiliate. 

Comment  date:  February  15.  1995.  in 
accordani;e  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


19.  Zond-PanAero  Windsystem 
Partners  I:  Zond-PanAero  VVindsvslem 
Partners  II) 

|Do(.kt't  Nos.  QF84-422-00]  and  QFRIS-2h  i- 
UOll 

On  December  30.  1994,  Zond-PanAero 
Windsystem  Partners  I  and  Zond- 
PanAero  Windsystem  Partners  II 
(Applicants),  c/o  Zond  Windsv.stems 
Management  Corporation,  of  13000 
Jameson  Road,  Tehachapi,  California 
93561-  submitted  for  filing  two 
applications  to  request  that  a  proposed 
alteration  or  modification  will  not  result 
in  revocation  of  qualifying  status.  No 
determination  has  been  made  that  the 
submittals  constitute  a  complete  filing. 

According  to  the  Applicants,  the 
small  power  production  facilities 
(Facility  I  and  Facility  II)  are  located  in 
Riverside  County,  California,  and  each 
consists  of  wind-powered  generator  sets. 
The  maximum  net  electric  power 
production  capat.itv  of  the  facilities  are 
19.5  MW  and  10.4  MW,  respectively. 
Under  the  Solar.  Wind,  Waste,  and  " 
Geothermal  Power  Production 
Incentives  Act  of  1990,  as  amended     ' 
(Incentives  Act),  Eligible  Facilities  are 
entitled  to  the  regulatory  exemptions 
afforded  in  Sections  292.601  and 
292.602  of  the  Commission's 
Regulations  (principally  exemptions  to 
the  Federal  Power  Act  and  the  Public 
U'tility  Holding  Company  Act). 
Applicants  state  that  Facility  I  and 
Facility  H  are  Eligible  Facilities  under 
the  Incentives  Act.  Applicants  further 
state  that  Zond  Development 
Corporation  (Zond)  or  one  of  its 
affiliates  or  subsidiaries  may  acquire 
Facility  I  and  Facility  II  in  addition  to 
two  other  wind-powered  small  power 
production  facilities  with  a  maximum 
combined  net  capacity  of  18.7  MW. 
•Applicants  state  that  after  the 
acquisition  of  all  four  facilities  by  Zond. 
the  combined  capacity  of  the  small 
power  production  facilities  using  the 
same  primary  energy  .source,  located 
within  one  mile,  and  owned  bv  Zond 
could  possibly  exceed  the  30  .MW  limit 
contained  in  Sections  292.601  and 
292.602  of  the  Commissions' 
Regulations.  Applicants  request  the 
Commission  to  determine  whether  the 
regulatory  exemptions  would  continue 
to  apply  after  the  acquisitions. 

Comment  date:  Thirty  davs  after  ttie 
date  of  publication  of  this  notice  in  the  - 
Federal  Register,  in  a(  cordance  with 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  he  liearo  or 
to  protest  .said  filing  should  file  a  " 
motion  to  intervene  or  protest  with  the 
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Federal  Energy  Regulatory  Commission. 
R2.S  North  Capitol  Street.  N.E.. 
Washington,  DC.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  38,5.211  and  18  CFR 
,385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  be<:ome  a  party 
must  fde  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Ca.shell. 
SetTfttiry: 
IFR  Doc.  95-3059  Filed  2-7-y5;  845  ami 

BILUNO  CODE  6717-01-P 


[Docket  No.  ER94-1 75-000.  et  at.J 

Consolidated  Edison  Company  of  New 
York,  Inc.,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

Iiinuan,-31,  1995. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Consolidated  Edison  Co.  of  New 
York,  Inc. 

I  Docket  No.  ER94-1 75-000) 

Take  notice  that  on  January  20. 1995. 
Consolidated  Edison  Company  of  New 
York.  Inc.  ("Con  Edison""),  tendered  for 
fding  an  amendment  to  its  agreement 
with  Long  Island  Lighting  Company 
("LILCO"')  to  provide  for  the  purchase 
and  sale  of  energy  and  capacity  subject 
to  cost  based  ceiling  rates.  The  ceiling 
rate  for  energy  is  100  percent  of  the 
Seller's  Incremental  Cost  ("SIC")  plus 
up  to  10  percent  of  the  SIC  (where  such 
10  percent  is  limited  to  1  mill  per  Kwhr 
when  the  SIC  in  the  hour  reflects  a 
purchased  power  resourf;e).  The  ceiling 
r.Ue  for  capacity  sold  by  Con  Edisun  is 
S7.70  per  megawatt  hour.  The  ceiling 
rate  for  capacity  sold  by  LILCO  is  S7.44 
{)er  megawatt  hour. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
LILCO. 

Comment  dnte:  Februar\'  11,  ISOfi.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Rainbow  Energy  Marketing  Corp. 

(Di)rkot  No.  ER94-10(n-003| 

Take  notice  that  on  Januarv  20.  1995. 
Rainbow  Energy  Marketing  Corporation 
(REMC).  tendered  for  filing  a  summary 
of  activity  for  REMC  for  the  quarter 
ending  December  31.  1994. 


Comment  date:  February  14.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PacifiCoq) 

IDockt't  No.  ri:K94- 1288-002 1 

Take  notice  that  on  jainiary  25.  1995. 
PacifiCorp  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  docket. 

Comment  date:  February  14.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Duke  Power  Co. 

(Docket  No.  EK95-1 71-0001 

Take  notice  that  on  Januar>'  23.  1995. 
Duke  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  February  14.  1995.  in 
accordance  with  Standard  Paragrapli  E 
at  the  end  offliis  notice. 

5.  Consolidated  Edison  Co.  of  New 
York,  Inc. 

jDixket  No.  EK95-258-0(«)l 

Take  notice  that  on  January  25.  1995. 
Con.solidated  Edison  Company  of  New- 
York.  Inc.  tendered  for  filing  a 
Certificate  of  Concurrence  executed  by 
Orange  and  Rockland  Utilities. 

Comment  do/e.  Febmary  14.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Peak  Energy,  Inc. 

jDtKket  No.  ER95-379-0001 

Take  notice  that  on  January  24.  1995, 
Peak  Energy.  Inc.  tendered  for  filing  an 
amendment  to  its  January  3,  1995.  filing 
in  the  above-referenced  docket. 

Comment  date:  February  14.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

.7.  ClitTord  L.  Greenwalt 

|n<K:k('t  No.  ID-1927-001) 

Take  notice  that  on  December  30, 
1995.  Clifford  L.  Gretinwalt  (Applicant), 
tendered  for  filing  an  application  under 
Section  3n5(b)  to  hold  the  following 
interlocking  positions: 

Director — Central  Illinois  Public  Service 

Company 
Director— First  of  America  Bank 

Corporation 
Director — First  of  America  Bank — 

Springfield.  N  A. 

Comment  date:  Febniary  14,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 


825  North  Capitol  Street.  N.E.. 
Washington,  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  prote,sts 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  Im? 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  bt; 
taken,  but  will  not  serve  tx)  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
mu.st  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
1-ois  D.  r.asheli. 
SHcrettiry. 
IFR  Doc.  95-;iO()0  Fiicil  2-7-9,-i;  Hsl'i  iimj 

BILLING  CODE  6717-01-P 


[Docket  No.  ER95-452-000,  et  al  j 

Electric  Rate  and  Corporate  Regulation 
Filings;  New  England  Power  Company. 
etaL 

January  30.  1995. 

Take  notice  that  the  folluvving  filings 
have  been  made  with  the  Conunission: 

1.  New  England  Power  Co. 

1  Docket  No.  ER95-452-0001 

Take  notice  that  on  Januarv-  19.  1995. 
New  England  Power  Company  (NEP). 
tendered  for  filing  a  transmission 
contract  for  service  to  Catex  Vitol 
Electric.  Inc. 

Comment  date:  February- 13,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Commonw-calth  Electric  C«.: 
Cambridge  Electric  Light  Co. 

(Docket  No.  ER95-453-0(K)| 

Take  notice  that  on  Januarv  19,  1995. 
in  accordance  with  §205  of  the  Federal 
Power  Act.  CommonweHlth  Electric 
Company  and  Cambridge  Electric  Light 
Company  (the  companies),  each  filed  a 
Power  Sale  and  Exchange  Tariff  FERC 
Electric  Tariff,  Original  Volume  1. 
Pursuant  to  their  respective  tariffs,  the 
Companies  may  enter  into  energy  and/ 
or  capacity  sales  and/or  exchange 
transactions  when  doing  so  results  in  an 
economic  benefit  to  the  respective 
Company  and  the  Buyer  (as  defined 
therein). 

Comment  c/o/e:  February  13,  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Florida  Power  &  Light  C4>. 

[Docket  No.  ER95-4 54-0001 

Take  notice  that  on  January  19,  i995. 
Florida  Power  &  Light  Company  (FPL). 
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filed  the  Contract  for  Purchases  and 
Sales  of  Power  ajiid  Energy  Between  FPL 
and  South  Carolina  Electric  &  Gas 
Company.  FPL  rt«juests  an  effective  date 
of  April  1,  1995.; 

Comment  data:  February  13,  1995.  in 
accordance  withj  Standard  Paragraph  K 
at  the  end  of  thi^  notice. 

4.  New  England  Power  Co. 

|Do( let  .\o.  EK9.5-U55-nO()| 

Take  notice  thbt  on  Januarv  20.  1995, 
New  England  PoMer  Company  (.NEP), 
tendered  for  filing  a  Service  Agreement 
with  Consolidat(jd  Edison  of  New  York, 
Inc.  under  NEP'sj  FERC  Electric  Tariff, 
Original  Volume! No.  5. 

Conii!H'i;J  datd:  February  13,  1995,  in 
accordance  with  [Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  American  Electric  Power  Service 
Corp.  I 

|D(K;ket  .\().  EK95-(B'M)()()| 

Take  notice  th;it  on  Januarv  20.  1995. 
the  American  Elyqtric  Power  Service 
C:()rporation  (AE^SC).  tendered  for 
filing,  as  initial  Rate  Schedule, 

January  1.  1995. 
,  an  agent  for  the  .ALP 


Agreement  dated 
between  AEPSC, 


.System  OperatinijCompanies  and  LGS.E 


Power  Marketing 
The  Agreeiiien 
access  to  the  .-XLI 
transmission  ser\ 
r('(]:iest  an  eflecti  .v.  date  of  Jaiuia 
1  ;)95.  I 

his  tiling  was  servw 


A  copy  of  tl 
tht  affected  stale 


commissions  of  C'liio.  Indiana. 
.Michigan.  Virgini.i  Wt^st  Virginia. 


Kentucky,  Tenne 
Comment  dati 


iLGcXcE). 

provides  the  .Marketer 
System  for  short-term 
iice.  The  parties 
i'.  date  ot  Jaiuiarv  21. 


rt'gulatory 


1  upon 


;i$ee.  and  the  .Marketer. 
February  L3,  1995.  in 


i!<:c()rdnn(.e  with  Standard  Paragraph  K 
;il  the  end  of  this  joticc:. 

(i.  Public  Service  Company  of 
Oklahoma:  Southjwestern  Klectrij: 
Power  Co. 

|D(.t  k<'i  \o.  i;RW5-4l|()-O0(li 

Take  notice  iha  \m  Januarv  20.  1995. 
Public  Service  Conipany  of  Oklahoma 
.ind  Soiithwesterr  KIe(  trie  Power 
Coni|)any  (collect  yely  the  Companies), 
tendered  for  filinj.  pn  executed 
I  (lordination  trail:  mission  servio; 
.igreement  betweefi  Companies  and  the 
Oklahoma  Municipal  Power  .Xuthoritv 
(O.MP.A)  and  a  revjised  index  of 
[lurchasers  to  whdBi  Companies  provide 
service  under  their  Coordination 
Transmission  Ser\  ice  Tariff.  The 
Companies  request  that  the  filing  be 
a(,(.epted  to  becorrje  effective  as  of 
I.inuary  1.  1995.    | 

:\  copv  of  the  filing  has  been  sent  to 
tile  OMPA  and  the  Oklahoma 
Cnrjinration  Commission. 


Comment  date:  February  13,  1995,  in 
accordance  with  Standard' Paragraph  E 
at  the  end  of  this  notic;e. 

7.  Jersey  Central  Power  &  Light 
Company;  Metropolitan  Edison 
Company;  Pennsylvania  Electric 
Company. 

|D()(  ket  No.  ER9.5-461-00{|| 

Take  notice  that  on  Januarv  20.  1995. 
GPU  Service  Corporation  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (jointly  referred  to  as  the  GPU 
Operating  Companies),  filed  an 
executed  Service  Agreement  between 
GPU  and  Enron  Power  Marketing.  Inc. 
(Enron).  This  Service  Agreement 
specifies  that  Enron  has  agreed  to  the 
rates,  terms  and  conditions  of  the  GPU 
Operating  Companies'  Operating 
Capacity  and/or  Energv  Sales  Tariff 
(Sales  Tariff)  designated  as  FERC 
Electric  Tariff,  Original  Volume  No.  1. 
The  Sales  Tariff  was  filed  with  the 
Commission  on  December  12.  1994  in 
Docket  No.  ER9,5-276-O00  and  allows 
GPU  and  Enron  to  enter  into  separately 
scheduled  transai.tions  under  which  the 
GPU  Operating  Companies  will  make 
available  for  sale,  surplus  operating 
capai  ity  and/or  energy  at  negotiated 
rates  that  are  no  higher  than  the  GPU 
Operating  Companies'  cost  of  service. 

(iPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  December  20,  1994,  for  the  Ser\  ice 
Agreement. 

Comment  date:  ViihTuary  13.  1995.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Colmac  Energy,  Inc. 

jI)o(  ket  .\o  qF8r>-8.5t>-()01 1 

On  January  25,  1995,  Colmac  Energv. 
Inc.  (Colmac),  tendered  for  filing  a 
supnlement  to  its  filing  in  this  docket. 

This  supplement  pertains  to  tet.hnical 
and  power  sale  aspects  of  the  far.ililv. 
No  determination  has  been  made  that 
this  submittal  constitutes  a  cornjilt'te 
filing. 

Comment  datn.  February  15.  19:)5.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  .\ny  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energv  Regulator\-  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.21 1  and  18  CFR 
385.214).  All  such  motions  or  protests 


.should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  In; 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
.Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil. 
Sf<  TPtiin,'. 
IFR  Doc.  9.5-30hl  Filed  2-7-95;  845  ami    " 

BILLING  CODE  6717-Oi-P 


[Project  Nos.  2572  and  2458] 

Great  Northern  Paper,  inc.;  Notice 
Extending  the  Time  To  Comment  on 
Draft  EIS 

Fel)ruary  2.  1995. 

The  Federal  Energy  Regulatorv 
Commission  (Commission)  issued  a 
Draft  Environmental  Impact  Statement 
(DEIS)  for  2  projects  on  the  Penobscot 
River  Basin.  Maine.  The  Notice  of 
-Availability  of  the  DELS  appeared  in  the 
Federal  Register  on  December  9.  I<t94. 
59  F'R  63791. 

In  response  to  letters  filed  by  the 
Penobscot  Indian  Nation  on  January  18. 
1995,  and  by  Great  Northern  Paper.  Inc.. 
on  January  ,30.  1995.  the  Commission  is 
extending  the  comment  period  on  thi- 
DEIS  from  February  8.  1995.  until 
February  22.  1995. 

.Anyone  wishing  to  comment  in 
writing  on  the  DEIS  must  do  so  no  lai<T 
than  February  22,  1995.  Comments 
should  be  addressed  to:  Lois  D.  fiasliell. 
Secretary.  Federal  Energy  Regulatorv 
Commission,  825  North  Capitol  Sin-.-i 
.\E..  Washington.  DC  20426. 

Written  correspondence  should  - 
i.learly  show  the  following  (  aptinn  (mi 
the  first  page:  Penobscot  River  Basin 
Docket  Nos.  2572  and  2458. 

For  further  information,  please 
contact  Edward  R.  .Meverat  (202)  208- 
7998. 

LoM  D.  Casheil. 

.SVi  ri'tarw 

IFR  D<i( .  4ri-:tn()3  Filed  2-7-95.  HJ.'i  ..i:  ' 

BILLING  CODE  6717-01-P 


[Docket  Nos.  RP95-68-002,  RP94-379-002 
and  RP94-223-005] 

Colorado  Interstate  Gas  Co.;  Notice  of 
Compliance  Filing 

Ffhruitry  2.  1995. 

Take  noticxj  that  on  Februarv  30.  iM't.i. 
Colorado  Interstate  Gas  Companv  ((  IG). 
tendered  for  filing  as  part  of  its  FERC 
Gas  TarifL  First  Revised  Volume  No   1 
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Substitute  Fourth  Revised  Sheet  No.  11. 
Substitute  Eighth  Revised  Sheet  No.  11 
and  Substitute  Ninth  Revised  Sheet  No. 
11 

CIC  states  that  the  fihng  was  made 
pursuant  to  the  Commission's  order 
dated  December  30, 1994,  in  Docket 
Nos.  RP95-68-000,  RP94-379.  and 
RP94-223  (not  consolidated),  which 
directed  CIG  to  file  revised  tariff  sheets 
to  modify  its  Account  No.  858  stranded 
costs  surcharge  to  reflect  the 
Commission's  discount  policy  for  Order 
No.  636  transition  cost  surcharges 
enunciated  in  its  order  dated  October  7, 
1994  (69  FERC  61.029). 

CIG  states  that  copies  of  the  filing 
were  served  upon  the  company's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  Februar\'  9.  1995.  Protests  will  be 
considered  by  the  Commission  in 
dbtennining  the  appropriate  action  to  Ik; 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
SniTntiiry. 
|FK  Dor,  95-3066  Filed  2-7-95:  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  TM95-4-2&-001] 

Mississippi  River  Transmission  Corp.; 
Notice  of  Compliance  Filling 

Fijhni.iry  2.  1W5. 

Take  notice  that  on  January  'M).  1995. 
Mississippi  River  Transmission 
Corporation  (MRT),  submitted  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revi.sed  Volume  No  1.  the  following 
tariff  sheets  listed  below,  with  a 
proposed  effetJive  date  of  Januar\'  1, 
1995: 

Substitute  Second  Revised  Sheet  No.  212 
Substitute  First  Revised  Sheet  No.  213 

MRT  states  that  the  tariff  sheets 
rentH:ted  above  are  being  filed  in 
compliance  with  the  Commission's 
January  13. 1995  order  in  the  above 
referenced  proceeding.  MRT  also  states 
that  the  filing  reflects  a  recalculation  of 
the  E.xcess  Revenues  to  be  refunded  to 
Rate  Schedules  FFS  and  FSS  customers 
pursuant  to  Section  17  of  its  tariff. 


MRT  states  that  a  copy  of  the  filing 
has  been  mailed  to  each  of  its  customers 
and  the  State  Commissions  of  Arkansas. 
Illinois  and  Missouri. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  .such  protests  should  be 
filed  on  or  before  February  9,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  pro<£edi!ig.  Copies  of  this  filing  are 
on  file  with  the  Commis,sion  and  are 
available  for  public  in.spection. 
Lois  D.  Cashell, 
SfKmUiry. 

IFR  Doc.  95-3071  Filed  2-7-95;  8:45  am) 
BILUNG  CODE  6717-01-M 

[Docket  No.  RP95-1 42-000] 

Mississippi  River  Transmission  Corp.; 
Notice  of  Cash  Balance  Report 

February  2.1995. 

Take  notice  that  on  January  30.  1995, 
Mississippi  River  Transmission 
Corporation  (MRT),  in  compliance  with 
the  order  of  the  Commission  issued 
September  17, 1993  in  MRT's  Order  No. 
636  restructuring  proceeding,"  submits 
for  filing  a  report  providing  information 
for  the  Commission  to  determine  how 
MRT's  cash  balancing  program  operates 
and  whether  any  modifications  are 
necessary. 

MRT  states  that  copies  of  the  filing  are 
being  mailed  to  each  of  MRT's 
customers,  the  parties  in  Docket  No. 
RS92-4.3-O00.  and  the  State  of 
Commissions  of  Arkan.sas,  Illinois,  and 
Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  prote.st  with  the  Federal 
Energy  Regulatory  Comm.ission.  825 
North  Capitol  Streot,  N.E.,  Washington. 
DC.  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  Februarv  23,  1995. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  hut  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 

Secretarv- 

IFR  Doc.  95-3067  Filed  2-7-95;  8:45  am  J 

BILLmO  COOE  6717-41-M 

[Docket  No.  RP95-1 43-000] 

Northwest  Pipeline  Corp.;  Notice  of 
Filing  of  Report  on  Storage 

Februar>-2.  1995. 

Take  notice  that  on  January  30. 1995. 
Northwest  Pipeline  Corporation 
(Northwest),  in  compliance  with  the 
Commission  requirement  in  Northwest's 
restructuring  proceeding  in  Doi.kdt  No. 
RS92-69-000  >  submits  for  filing  a 
report  justifying  the  need  to  retain 
storage  for  system  balancing. 

Northwest  states  that  copies  of  the 
filing  are  being  mailed  to  each  of 
Northwest's  customers,  and  the  parties 
in  Docket  No.  RS92-69-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC.  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  23.  1995. 
Protes»-s  will  be  considered  by  the 
Commission  in  determining  thi; 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  n  ust  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  ^he  Commission  and  art? 
available  for  public  inspe».tinn  in  the 
public  reference  room. 
LoLs  D.  Cashell, 
Sf<:n^tar\: 
IFR  Dix  .  95- ,3069  Filed  2-1  ;-<l5.  8:45  ami 

BILUNG  COOE  6717-01-M 


[Docket  No.  ER94-1 474-000 

Peppered  Power  Associates  Limited 
Partnership,  Notice  of  Filing 

Ftihaiary  2. 1995. 

Take  notice  that  on  February  1 .  1995. 
Pepperell  Power  Associates  Limited 
Partnership  filed  an  amendment  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator^'  Commission.  825 
Nortli  Capitol  Street,  N.E..  Washington. 
D.C.  20426.  in  accordance  with  Rules 


'MFHRCI  61.299  (199JI.    " 


•hJ  KEKC1fil.l24  (April  28.  19911  t,i  KERC 
161.007  (Oclobtrr  1.  19931. 
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211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
.385.211  and  18  CFR  385.214).  All  .such 
motions  or  protests  should  be  filed  on 
or  before  February  13.  1995.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Uis  D.  Cashell, 
Sf<:n>tary 

IFK  D<k:.  95-306|2!Fil.Ki  2-7-95;  8:45  an:| 
BILUNG  COOE  6717  il-M 


[Docket  No.  RF 


■t 


146-000] 


Texas  Gas  Transmission  Corp.;  Notice 
of  Filing  of  Report  on  First  Year 
Storage  Operations  Under  Order  No. 
636 


Fetiru.iry  2.  1995 

Take  notice 
Fexas  Gas  Tradi 
(Texas  Gas), 
on  first  year  of 
restructured  se 
No.  636. 

Texas  Gas  st{ 
this  filing  is  to 
Commission's 
Restructuring 
1993.' The  July 
Gas  to  file 
storage  usage  a 
year  under  Ord 
states  that  the  i 
compliance  wi 

Texas  Cias 
filing  are  being 
in  Docket  No. 

Any  person 
protest  said  fil 
to  intervene  or 
Energy  Regulat^ 
North  Qipitcl 
D.C.  20426. in 
385.214  and  38^ 
Commission's 
All  such  molior 
filed  on  or  befoi 
Protests  will  be 
Commission  in 
appropriate  acti 
not  .serve  to  ma 
the  proceeding 
become  a  party 
intervene.  C 
file  with  the 


:opic$ 
Com 


'(w  1-ERCic.i.oa;   iu9ii. 


tlHat  on  January  30.  1995. 
mission  Corporation 
tendered  for  filing  its  report 
peration  under 
ices  pursuant  to  Order 

s  that  the  purpose  ut 
mply  witii  the 
(plrderon  ConiphaiH  e  and 
e,  issued  July  16, 
16  order  directed  Te.xas 
studies  related  to 
tier  one  full  operational 
No.  636.  Texas  Gas 
lort  is  being  filed  in 
the  referenced  order. 
^s  that  copies  of  the 
3er\'ed  upon  all  parties 
H$94-24-00(). 

siring  to  be  he.ird  or  to 
b  should  file  a  motion 
potest  with  the  Federal 

y  Commission.  P.25 

?et.  N  E..  Washington, 

cordance  with  18  C.l'R 

211  of  the 

(lies  and  Rp<?i,I;itions. 
^  or  protests  should  be 

February  23,  1995. 
(jonsidered  bv  the 
:|etermi;i!n;.^  tht; 
cin  to  be  taken,  but  will 

protestants  parlies  to 
Any  person  wishing  to 
ndust  file  a  motion  to 

of  this  filing  are  on 

mission  and  are 


Fi^U 


engineering ; 


•StjtttS 


C9s 


llil 


St|t' 


available  for  public  inspec-tion  in  tiie 
public  reference  room. 
Lois  I).  Cashell. 

Se<:r>'tary. 

IFR  Doc.  95-3070  Filed  2-7-95;  8:45  ami 

BILUNG  COOE  6717-01-M 


[Docket  No.  RP92-1 37-034] 

Transconinental  Gas  Pipe  Line  Corp.; 
Notice  of  Report  of  Refunds 

Febmary  2. 1995. 

Take  notice  that  on  January  17.  1995, 
Transconti  :r,t,Tl  Gas  Pipe  Line 
Corporal^ii  1 1  GPL),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  its  refund 
report  made  to  comply  with  the 
Commission's  order  dated  Novemt)er  4. 
1993  in  Docket  No.  RP92-137-015,  et 
al.  The  filing  involves  refund  amounts 
to  affected  storage  and  transportation 
customers  for  the  period  November  1. 
1993  through  March  31.  1994. 

TGPL  states  that  the  report  involves 
storage  and  transportation  refunds 
calculated  for  the  period  November 
1993  though  March  1994  based  on  the 
differences  between  the  amounts  billed 
and  the  amounts  computed  utilizing  the 
compliance  filing  rates  approved  by  the 
Commission  on  September  14.  1994,  in 
Docket  No.  RS92-86-017.  et  al.  TGPL 
further  states  that  the  amount  refunded 
is  subject  to  adjustment  and  that  it 
reserves  the  right  to  surcharge  each 
.storage  and  transportation  customer,  as 
ne<;es.s,iry.  in  the  event  the  Commission 
order(s)  in  the  underlying  proceedings 
is  revc.sed  on  appcjl. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energv  Regulatorv  Commission. 
825  North  Copitol  Street  N'E..- 
Wa.shington.  D.C.  20426,  in  ac:cordano; 
with  Se»;tion  211  of  the  Commission's 
Rules  of  Pract;re  and  Procedure,  18  CFR 
38.5.211.  All  sut.h  prote.st.s  should  !>e 
filed  on  or  before  February  9.  1905. 
Prote,sts  will  be  consirivT<!d  by  the 
Commission  in  detenr.i-ilng  tfie 
appropriate  action  to  In'  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  pro<^e(.1ing  Copies  ol  this  filing  are 
on  tile  with  the  Commission  and  .ire 
available  for  puhlit,  inspection. 
Lois  D.  Cashell. 
Sf(  rftiiry: 
IFR  Doc-  9.5-.30li4  FiUtt  1"   r-9'>:  8:45  arr.) 

BILUNG  COOE  671 7-01 -M 


[Docket  Nos.  RP95-1 44-000  and  CP9S-186- 
000] 

Tennessee»Gas  Pipeline  Co.;  Notice  of 
Petition  for  Approval  of  Exit  Fee 
Stipulation 

February  2,  1995 

Take  notice  that  on  January  30,  1990. 
Tennessee  Gas  Pipeline  Companv 
(Tennessee),  filed  a  petition  pursuant  to 
Rule  207  of  the  Commission's  Rules  of 
Practice  and  Procedure  for  an  order 
approving  a  Stipulation  and  .Agreement 
(Stipulation)  entered  into  between 
Tennessee  and  Ozark  Gas  Transmission 
System  (Ozark)  on  December  <).  !'i')4. 
The  Stipulation  establishes  contii'.iims 
under  which  Tennes.see  will  pay  to 
Ozark  an  exit  fee  in  return  for  Ozark 
agreeing  to  early  termination  and 
abandonment  of  its  upstream 
transportation  serv  ice  agreement 
(Contract  No.  T-602)  with  Tennesst^e. 

Teiuie.ssee  requests  authorization  to: 
(1)  pay  a  negotiated  exit  fee  to  07.ark  for 
thee-jrly  termination  of  Ozark.' 
Tennes,see  firm  transportation  ContMi.t 
No.  T-602:  (2)  recover  100  percent  of 
this  exit  fee  through  Tennessee's 
"Transportation  Cost  Rate  .-Xdjuslm.nf 
me<;hanHm  as  a  stranded  .•\i;i;ount  Xo. 
8rj8  cost;  (3)  abandon  its  obligations 
under  Contract  No.  T-6()2:  and  (4) 
abandon  by  sale  to  Osnrk  for  the  lu'.vt:r 
of  Si. 7  million  or  actual  book  value  a 
five-mile.  12-inch  lateral  that 
inten  onnectsOz.^rk  with  Texas  h.istfrn 
Tran->inission  Corpora; ion  (Te:<as 
Eastern)  in  White  County.  .Arkansas. 

Tennessee  i.ctes  that  the  effective;, iv,-s 
of  the  Stipulation*  is  contiiigeni  on 
Commission  approval  of  a  similar 
agreement  enteoKi  into  between  0/..irN 
and  Columbia  Ga.^  Transmission 
Corpo'ation,  also  entered  into  on 
December  9.  1994:  and  siibiecl  to 
Commission  revie^v-  m  Do(  ket  No. 
RP95-9H-()00. 

Comments  on  llie  s-tit!.  iitt;;.!,  as  well 
OS  motions  to  intervene  or  protests 
should  be  filed  with  the  Federal  Enoi-jn 
Regulatory  Commission.  825  North 
Capiroi  Street.  NE..  Washington.  DC 
204 Zb.  on  or  before  Febru-ir,-  23.  199.5. 
Rop!\  {  omnients  should  be  filed  on  or 
before  .March  6.  1995  Protests  witi  !».• 
con.iide.x'd  by  liie  Commission  in 
determining  the  appropnati;  a'rtion  to  \w 
taken,  but  will  not  serw  to  mak-- 
protestants  parties  to  t!ie  proceeding, 
.^ny  !Ji!rson  wishing  to  become  a  p.'irty 
must  file  a  motion  to  inter\'ene.  Cojiios 
of  this  petition  ire  on  file  with  the 
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Commission  and  are  available  for  public 

inspertion. 

Lois  O.  Cashell, 

Sc(Tft(in: 

II  R  Doc.  95-3068  Fiiwi  2-7-95:  8:45  ani| 

BILLING  CODE  6717-01-M 

iDocket  No.  RP95-62-001] 

Tennessee  Gas  Pipeline  Co.;  Notice  of 
Compliance  Filing 

Fcbniiirv  2. 1995. 

Take  notice  that  on  faniiar\-  30.  1995. 
Tennessee  Gas  Pipeline  Companv 
(Tennes>;pe).  filed  certain  information  in 
compiii'iu  e  with  the  December  30.  1994 
Order  issued  bv  the  Commission  in 
Docket  No.  SP95-€2-000  (Tennessee 
Gas  Pipeline  Co..  69  FERC  H  61,429 
(1994)).  Tennessee  states  that  the  Fding 
is  in  respon.se  to  questions  raised  bv  the 
Commission  in  its  December  3()th  Order 
regarding  stranded  Account  No.  8.i8 
cost  recovery  treatment  of  Tennessee's 
transponation-by-ofhers  contracts. 

Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 


Any  person  desiring  to  protest  with 
reference  to  said  fding  should  file  a 
protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section  211 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  Section  385.21 1. 
All  such  protests  should  be  filed  on  or 
before  February  9,  1995.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parlies  to  this  proceeding. 
Copies  of  this  fding  are  on  file  and 
available  for  public  inspection. 
LoLs  D.  Cashell.  ^ 

Set  rflarv. 
|FR  Doc.  95- ,1005  Filed  2-7-95;  H;45  ami 

BILLING  CODE  6717-01-M 


Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed;  Week  of 
November  14  through  November  18, 
1994 

During  the  Week  of  November  14 
through  No\  ember  18.  19')4.  the  apj)eals 


and  applications  for  exception  or  other 
rtilief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  .A  submission  inadvert»!ntly 
omitted  from  an  earlier  list  has  also 
been  included. 

Under  DOE  procedural  regulations.  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  davs  of 
.service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  ol 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  ol 
receipt  by  an  aggrieved  person  of  actual 
notice,  whicluner  occurs  first.  All  sui.h 
comments  shall  be  filed  with  the  Offii c 
of  Hearings  and  Appeals.  Departnu'iil  ol 
Energy,  Washington.  DC  20585. 

DiittMJ:  Fi^hrii.irv  2.  1995 
(Jeorge  B.  Hre/.nay. 

Diri-itnr.  ( >llh  i-itf  Hi'iirinfis  and  Apiu-nls. 


List  of  Cases  Received  by  the  Office  of  Hearings 

[Week  of  Nov.  14  ttirough  Nov.  18.  1994] 


AND  A 


PPEALS 


Date 


Nov   14.  19S4 


Nov.  16,  1994 


Nov.  14,  1994 


Name  and  lo- 
cation of  ap- 
plicant 


Cincinnati 
Gas  and 
Electric 
Co..  Cin- 
cinnati. OH 


Victor  B. 
Skaar.  Las 
Vegas.  NV 

Texaco.  Rubi- 
con, Inc., 
Wilming- 
ton, DE. 


Case  No. 


VEA-0002 


VFA-0012 


RR321-172 


Type  of  submission 


Appeal  from  Special  Assessment  to  the  Uranium  Enrichment  Decontamination  and  De- 
commissioning Fund.  //  granted:  The  written  determination  issued  by  the  Department 
of  Energy  on  October  3,  1994  would  be  rescinded  and  Cincinnati  Gas  and  Electric 
Company  would  receive  a  refund  of  payments  made  to  the  Decontamination  and  De- 
commissioning Fund.  All  future  obligations  of  Cincinnati  Gas  and  Electric  Company 
would  tDe  cancelled,  and  Cincinnati  Gas  and  Electric  Company's  assessment  would  be 
adjusted  to  zero. 

Appeal  of  an  Information  Request  Denial.  It  granted:  The  October  21,  1994  Freedom  of 
Information  Request  Denial  issued  by  the  Department  of  the  Air  Force  would  be  re- 
scinded, and  Victor  B.  Skaar  would  receive  access  to  the  medical  records  of  25  people 
involved  in  the  Palomares  irKident. 

Request  for  Modification/Rescission  in  the  Texaco  Refund  Proceeding.  If  granted:  The 
November  7,  1994  Dismissal  Letter  (Case  Number  RF321-18817)  issued  to  Rubicon. 
Inc.  would  be  modified  regarding  the  firm's  Application  for  Refund  submitted  in  the 
Texaco  lefund  proceeding. 


Refund  Applications  Received 

[Week  of  Nov.  14  to  Nov.  18.  19941 


Name  of  Re- 

Date re- 
ceived 

fund  Proceed- 
ingy'name  of  re- 
fund applicant 

Case  Number 

10/25/94 

Glendenning 
Motor  Ways. 

Inc  

RC272-266 

11/16,94 

William  A.  Mint- 

erOiICo 

RF300-21814 

11/17/94 

City  of  Nonwalk. 
Board  of  Edu- 

cation   

RF300-21815 

Refund  Applications  Received — 

Continued 

[Week  of  Nov.  14  to  Nov.  18.  1994] 


Name  of  Re- 

Date re- 
ceived 

fund  Proceed- 
ing/name of  re- 
fund applicant 

Case  Numtier 

11/17/94 

Briscoe's  LP- 

Gas  Service  . 

RF352-3 

11/17/94 

Propane  Sales  . 

RF352-4 

11/17/94 

Harry's  Texaco 

RF32 1-2 1044 

11/17/94 

Carelton  Oaks 

Texaco  

RF32 1-2 1045 

jl'K  Dui:.  <).'>- !i:iH  I'llfd  2-7-95:8:4".  .iini 
BILLING  CODE  fr4S(M)1-M 


Notice  of  Issuance  of  Decisions  and 
Orders;  Week  of  November  7  Through 
November  11, 1994 

During  the  w((ek  of  November  7 
through  NovcMuber  11,  1994  the 
decisions  and  orders  summarized  belou 
\Nere  i.ssued  with  n\spect  to  appeals  and 
applications  for  exception  or  other  relici 
filed  with  the  Office  of  Hearings  and 
App«!als  of  the  Department  of  Energv 
The  following  summary  also  contains  ,i 
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list  of  submissions  that  were  dismissed 
by  the  Office  df  Hearings  and  Appeals. 

Appeals 

Citizen  Action  11/07/94.  VFA-0002 

Citizen  Actitn  filed  an  Appeal  from  a 
determination  iissued  by  the  Energy 
Information  Administration  (EIA)  of  the 
Department  of  Energy  in  respon.se  to  its 
request  under  Ihe  Freedom  of 
Information  Ait  (FOIA).  Citizen  Action 
sought  information  regarding  an  EIA 
study  entitled  I'The  Short  Term  Impact 
of  Lower  World  Oil  Prices  on  the  U.S. 
Economy."  In  Considering  the  Appeal, 
the  Office  of  Hearings  and  Appeals 
found  that  EIA.  performed  an  adequate 
search  for  materials.  Accordingly,  the 
.Appeal  was  debed. 
Inne  Affleck.  l)/07/94,  VFA-OOOl 

Ms.  Jane  Afffack  fi'led  an  Appeal  from 
a  partial  denial  by  the  Office  of 
Intergovernmejilal  and  External  Affairs. 
Albuquerque  Operations  Office  (AL)  of 
a  Request  from  Information  which  Ms. 
Affleck  had  sulirnitted  under  the 
Freedom  of  Infkmation  Act  (FOIA).  In 
considering  thfj  Appeal,  the  Office  of 
Hearings  and  Ajjipesls  (OHA)  found  that 
AL  properly  apblied  Exemption  5  to  one 
paragraph  of  thb  document  requested  by 
Ms.  Affleck.  TWa  paragraph  had 
previously  bee li  reviewed  in  a  decision 
of  the  OHA  ancj  was  found  to  be  both 
pre-decisional  ind  deliberative. 
Accordingly,  thje  Appeal  was  denied. 

Requests  for  Exit^ption 

Capozzi  Bros.  Fpel  Company.  1 1/07/94 
LEE-0143  : 
Capozzi  Brosi  Fuel  Company 
(Ccpozzi)  filed  ^n  Application  for 
Exception  requesting  permanent  relief 
from  the  Energ>|  Information 
Administration  !(EL\)  requirement  tliat  it 
file  Form  EIA-ZazB.  the  "Resellers'/ 
Retailers'  Mont^ily  Petroleum  Product 
Sales  Report."  iji  considering  thi-, 
request,  the  DOf  found  that  Capozzi 
was  not  experiei^cing  a  sc.'rious 
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hardship,  a  gross  inequity  or  an  unfair 
distribution  of  burdens  as  a  result  of  the 
requirement  that  it  file  Form  EIA-782B. 
On  August  16.  1994.  the  DOE  i.ssued  a 
Proposed  Decision  and  Order 
determining  that  the  exception  request 
should  be  denied.  No  Notice  of 
Objections  to  the  Proposed  Decision  and 
Order  was  filed  at  the  Office  of  Hearings 
and  Appeals  of  the  DOE  within  the 
prescribed  time  period.  Therefore,  the 
DOE  issued  the  Proposed  Decision  and 
Order  in  final  form,  denying  Capozzi "s 
Application  for  Exception. 
Cooperative  Oil  Companv.  1 1/07/94 
LEE-0132 
Coope.-ative  Oil  Company  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EIA- 
782B.  the  "Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering'  Miis  request,  the  DOE  found 
that  the  firm  was  not  suffering  a  gro.ss 
inequitv  or  .serious  hardship.  On  August 
19.  1994,  the  DOE  issued  a  Proposed 
De<;isioaand  Order  determining  that  the 
e.xception  request  should  be  denied.  No 
Notice  of  Objection  to  the  Proposed 
Decision  and  Order  was  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
DOE  within  the  prescribed  time  period 
Therefore,  the  DOE  issued  the  Proposed 
Decision  and  Order  in  final  form, 
denying  Cooperative  Oil  Company's 
Application  for  Exception. 
Hattenhauer  Dist.  Co..  1 1/07/94.  LEE- 
0146 
Hattenhauer  Distributing  Company 
(Hattenhauer)  filed  an  Application  tor 
E.xception  from  the  Energy  information 
Administration  (EI.\)  requirement  that  it 
file  Form  EIA-782B,  the  -Resellers'/ 
Retailers'  Monthly  Petroleum  Product 
Sales  Report."  Hattenhauer  claimed  that 
it  should  be  relieved  of  the  requirement 
because  it  had  been  filing  the  Form 
sim  e  1991  and  because  the  task  took  the 
firm's  limited  office  staff  four  hours  to 
complete  each  month.  In  considering 


this  request,  the  DOE  found  that 
Hattenhauer  was  not  suffering  a  gross 
inequity  or  serious  hardship. 
Accordingly,  on  August  19,  1994.  the 
DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied.  Neither 
Hattenhauer  nor  any  other  party  filed  an 
Objection  to  that  Proposed  Decision  and 
Order,  and  the  DOE  issued  it  in  final 
form. 

folinson  Oij  Cowpanv.  1 1/07/94.  illE- 
0121 

Johnson  Oil  Company  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
requirement  that  it  file  Form  EIA-782B, 
the  "Re.sellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  Johnson's  request,  the  DOE 
found  that  the  firm  was  not 
experiencing  a  serious  hardi^h  :*  (.gross 
inequity.  Accordingly,  excepiniii  .-eiief 
was  denied. 

Pro  Fuels.  Inc..  1 1/07 '94.  LEF-0144 

Pro  Fuels.  Inc.  (Pro  Fuels)  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Forms 
EIA-782B,  the  "Resellers'/Retailers' 
Monthly  Petroleum  Product  Sales 
Report."  and  EIA-821.  the  "Annual 
Fuel  Oil  and  Kerosene  Sales  Report."  In 
con.sidering  this  request,  the  DOE  found 
that  the  firm  was  not  suffering  a  gross 
inequity  or  serious  hardship.  Therefore, 
the  DOE  denied  Pro  Fuels'  .Xpplii.ation 
for  Exception. 

Refund  Applications 

The  OfficS^f  Hearings  ami  .\ppeal.s 
issued  the  following  Det  isions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  te.vts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reftrrence  Room  of  the  Offi(.e  of 
Hearings  and  Ap|ieals. 


Atlantic  Richfield  Ctorrpany /Pearl  Oil  Company  ....  ooon,  o^ 

City  of  Bridgeton  Qt  al  ..                                               '■' " • ' RR3a.-69 

City  of  El  Caion    \                     ^ " RF272-049ie 

Custer  County  Hi^  School , /  Rf^vo'y^o 

Dundee  Central  S^oo)  District  #1  et  al  ...                                                 " ' oco-o  o.-  ? 

Farmers  Union  Oil  Co.  et  al ' ' Hh<^/2-84oJ^ 

Franklin  County  Communrty  School  Corporation  et  al"  "!";;; '. op^^o'^^sq] 

Gutf  Chemical  &  Metallurgical  et  al  rp57o"!^^ 

Guff  Oil  CorporatJorvHwy  31  Gulf  et  al ' .' " aAc^Aoi, 

Gutf  Oil  Corporatioo/Jesse  Cordell  General  Delivery  et  al  ...  .              Dr^rvTof^Q-l 

Gutf  Oil  Corporanorv'St.  Andrews  Gulf .             ' • Cp?^?!^!^ 

St.  Andrews  Gulf                                                         RF300-16756 

St.  Andrews  Gulf  ...:;       : RF300-21800 

Metton  Gulf [ • R^300-21812 

Olin  Corporation ....-.-^.^ RF272-89346 

Paul  Musselwhrte  Trucking  Ck) Z-ZZZZIZZ " rp?7?"qS^! 

Rio  Grande  Sunoco  Sp^to'q^oo 

Texaco  lnc./Jimmy  Cooke's  Texaco op^o,  on^oo 

Texaco  InciStrawn  Salvage  Co.  et  al  ZZZZZZZZIZZZZZZZZZ.  RF32iIT2525 


1  i/i09'94 
11/09/94 
11/08/94 
11 '07/94 
11/08/94 
n/08/94 
11/09/94 
1 1.'0a94 
1 1/10/94 

n/:o,'94 

n,'07,'94 


T1.'C9'94 

1  i/oa'94 

!  1/08*94 
11/08/94 
11/08/94 

n/10'94 
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Warrick  Co.  Farm  Bureau  Coop  RF272-93758 

Mauston  Farmers  Coop  Assn RF?7?-q'^7R=; 

Montana-Dakota  Utilities  Co RF272-93779 
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Dismissals 

The  following  submissions  wcri) 
dismissed: 


Name 


CSX  Transportation,  Inc  ... 

Dennis  McQuade  

E.C.  Crosby  &  Sons,  Inc  .. 

Economy  Rentals,  Inc 

Elgin  Wipf 

Englefield  Oil  Company  

Faulkner  Bros.,  Inc  

Ferro  Corporation  

International  Business  Ma- 
chines Corp. 
McGil  Specialized  Carriers 

Petro  Ltd  

Ray's  Gulf  

Rubicon  ioc  

Sellers'  Texaco  

Wayne's  Texaco  

Wempner's  Texaco 


Case  No. 


RF321-20757 

VFA-0006 

RF321-20695 

RF272-93453 

RF321 -11393 

LEE-0148 

RF321-4676 

RF272-93208 

RF272-91403 

RF321-19853 

RF349-19 

RF300-13246 

RF321-18817 

RF32 1-482 

RF321 -20660 

RF321-12919 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forre.stal  Building,  1000  Independence 
Avenue,  S\V.,  Washington,  DC  20.58.5. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
Federal  holiday.  They  are  also  available 
in  Energy  Management:  Federal  Energv 
Guidelines,  a  commercially  publi.shed 
loose  leaf  reporter  sy.stem. 

Fi'hruury  2.  19^)5. 
George  B.  Breznay. 

Dim  tor.  Office  of  Hearings  (itiii  Appeals. 
IFR  Doc.  9.5-3139  Fili-d  2-7-95;  8;45  anij 
BILLING  CODE  6450-Ol-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(SWH-FRL-5151-3] 

Hazardous  Waste  Management 
System:  Land  Disposal  Restrictions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  approval  of 
application  for  a  case-by-case  extension 
of  land  disposal  restrictions  effective 
date. 


SUMMARY:  EPA  is  today  approving  the 
application  submitted  by  Great  Lakes 
Chemical  Corporation  (Great  Lakes), 
requesting  an  extension  of  the  June  30. 
1994,  effective  date  of  the  RCRA  land 
disposal  restrictions  (LDR)  treatment 
standards  applicable  to  wastewaters 
with  the  hazardous  wastes  codes  Kl  17. 


KllH.  K131,  K132,  and  F0,39.  to  he 
granted  such  a  request,  the  applicant 
must  demonstrate,  among  other  things, 
that  there  is  insufficient  capacity  to 
manage  its  waste  and  that  he  has 
entered  into  a  binding  contractual 
commitment  to  construct  or  otherwi.se 
provide  such  capacity,  but  due  to 
circumstances  beyond  its  control.  suc;h 
capacity  could  not  reasonably  be  made 
available  by  the  effective  date.  As  a 
result  of  this  action.  Great  Lakes  will  be 
allowed  to  land  dispose  of  its  K117, 
K118,  K131.  K132,  and  F039  wastes, 
until  June  30,  1995,  without  being 
subject  to  the  land  disposal  restrictions 
applicable  to  such  wastes.  If  warranted, 
EPA  may  grant  a  renewal  of  this 
extension,  for  up  to  one  additional  year, 
which,  if  requested  and  granted,  would 
extend  the  effective  date  of  the  LDR  for 
fhe.se  wastestreams  to  June  30,  199R. 
EFFECTIVE  DATE:  This  approved 
extension  of  the  LDR  effective  date 
becomes  effective  January  31,  1995. 
ADDRESSES:  The  docket  for  this  action  is 
located  at  the  EPA  Region  6  office,  1445 
Ross  Avenue.  Dallas.  Texas  75202.  and 
is  available  for  review  during  normal 
business  hours,  8:00  a.m.  through  4:00 
p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  RCRA/Superfund  Hotline,  at  (800) 
424-934B  (toll-free)  or  (703)  412-9810, 
in  the  Washington,  DC  metropolitan 
area  or  Gus  Chavarria,  Chief  UIC 
Section,  EPA— Region  R,  telephone 
(214)fifi5-71fir). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

.'\.  Congressional  Mandate 

Congress  enacted  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  to  amend  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
to  impose  additional  responsibilities  on 
persons  managing  hazardous  wastes. 
Among  other  things,  HSWA  required 
EPA  to  develop  regulations  that  would 
impose  restrictions  on  the  land  disposal 
of  hazardous  wastes.  In  particular. 
Sections  3004  (d)  through  (g)  prohibit 
the  land  disposal  of  certain  hazardous 
wastes  by  specified  dates  in  order  to 
protect  human  health  and  the 
environment  except  that  wastes  that 
meet  treatment  standards  established  by 
EPA  are  not  prohibited  and  may  be  land 
dispo.sed.  Section  3004(m)  requires  EPA 
to  set  "levels  or  methods  of  treatment, 
if  any,  which  substantially  diminish  the 
toxicity  of  the  waste  or  suhstantiallv 


reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  the  wa.ste 
.so  that  short-term  and  long-term  threats 
to  human  health  and  the  environment 
are  minimized." 

In  developing  such  a  broad  program. 
Congress  recognized  that  adequate 
alternative  treatment,  recovery,  or 
disposal  capac:ity  which  is  protective  ol 
human  health  and  the  environment, 
may  not  be  available  by  the  applicable 
statutory  effective  dates.  Section 
3004(h)"(l)  authorizes  EPA  to  grant  a 
variance  (based  on  the  earliest  dates  that 
such  capacity  will  be  available,  but  not 
to  exceed  two  years)  from  the  effective 
date  which  would  otherwise  applv  to 
specific  hazardous  wastes.  In  addition, 
under  Section  3004(h)(2),  EPA  is 
authorized  to  grant  an  additional 
capacity  extension  of  the  applicable 
deadline  on  a  ca-se-by-case  basis  for  iij) 
to  one  year.  Such  an  e.xtension  is 
renewable  once  for  up  to  one  additional 
year. 

On  November  7.  198fi.  EPA  published 
a  final  rule  (51  FR  40572)  establishing 
the  regulatory  framework  to  implement 
the  land  disposal  restrictions  program, 
including  the  procedures  for  submitting 
ca.se-by-ca.se  e.xtension  applications. 

On  August  18,  1992.  EPA  published  a 
final  rule  (57  FR  37194,  37252). 
establishing  treatment  standards  under 
the  land  disposal  restrictions  (LDR) 
program  for  certain  listed  hazardous 
wastes,  including  the  following: 

1.  K117 — Wa.sfewaters  from  the  reatitor 
vent  gas  scrubber  in  the  production  of 
ethylene  dibromide  via  the 
brominafion  of  ethylene. 

2.  K118 — Spent  adsorbent  solids  from 
the  purification  of  EDB  produced  hv 
bromination  of  ethylene. 

3.  K131 — Wastewater  from  the  reactor 
and  acid  dryer  from  the  production  ot 
methyl  bromide. 

4.  K132 — Spent  adsorbent  and 
wastewater  separator  solids  from  the 
production  of  methyl  bromide. 
Because  of  a  determination  that 

available  treatment,  recovery,  or 
disposal  (TRD)  capacity  did  not  exi.st  at 
that  time  for  wastewaters  K117.  K118. 
K131,  and  K132  that  are  underground 
injected,  EPA  granted  a  two-year 
national  gapacity  variance  forthe.se 
wastes.  The  variance  expired  June  30, 
1994.  The  mixture  of  wastes  for  which 
Great  Lakes  requested  an  extension  of 
the  LDR  treatment  standards  also  will  Iw? 
subje<:t  to  the  treatment  standards  for 
Fn39  since  that  is  a  com|)onent  of  the 


mixture.  (See  the  footnote  in  59  FR 
41742.) 

On  August  13,  1994,  EPA  proposed  to 
approve  the  caSe-by-case  extension 
application  submitted  by  Great  Lakes 
Chemical  Corporation  for  the  K117, 
K118,  K131,  K132  and  F039  wastes 
generated  at  its  main  plant  (EPA  I.D 
ARD043195429)  located  in  El  Dorado, 
Arkansas.  (See  59  FR  41741  for  details 
of  the  proposed  rule.)  These  waters  was 
comprised  of  recovered  groundwater, 
leachates  from  two  on-site  closed 
landfills,  and  process  wastewater  that 
are  mixed  prior  to  underground 
injection.  The  proposed  e.xtension 
would  allow  Great  Lakes  to  continue 
disposing  of  thase  wastes  in  on-site 
underground  injection  wells  until  June 
30,  1995,  while  they  construct  a  * 
treatment  unit  to  treat  the  leachates  to 
Best  Demonstrated  Advanced 
Technology  (BlDiAT)  standards.  As 
discussed  below,  only  one  public 
comment  was  ijeceived  in  respon.se  to 
the  proposed  notice.  The  sole 
commenter  was  Great  Lakes. 

B.  Applicant's  iltemonstrations  Under  40 
CFR  268  5  for  Case-by-Case  Extension 

Case-by-case  extension  applications 
must  satisfy  tha  requirements  outlined 
in  40  CFR  268  1  EPA  believes  that  Great 
Lakes,  owner/o  nerator  of  the  El  Dorado, 
Arkansas  facility,  at  which  a  treatment 
unit  is  being  co  Tjstructed  to  provide 
treatment  of  leadhates  to  meet  BDAT 
standards,  has  made  the  necessary 
demonstrations  to  be  grnnted  a  case-by- 
case  extension,  Based  on  the  timeline 
submitted  by  Gr»at  Lakes,  projecting 
completion  of  tjie  leachates  treatment 
until  by  June  1995,  EPA  is  granting  an 
extension  of  the*  current  LDR  effective 
date,  until  JunellO,  1995,  The  following 
is  a  discussion  Of  each  of  the  seven 
demonstrations iof  40  CFR  268,5[a){l)- 
(7)  made  by  Grefit  Lakes;  Section 
268.5(a)(1).  Thejapplicant  has  made  a 
good-faith  effort  to  locate  and  contract 
with  treatment,  recovery,  or  disposal 
facilities  nationwide  to  manage  its  waste 
in  accordance  wjith  the  effective  date  of 
the  applicable  rft$triction  (i.e.,  June  30, 
1994).  I 

Great  Lakes  idilially  asked  ten 
hazardous  waste  management  facilities 
located  throughout  the  nation  whether 
they  could  treat  the  waste  for  which  the 
ca.se-by-case  extension  is  being 
requested.  As  discussed  in  the  proposed 
notice,  five  of  these  facilities  indicated 
they,  collectively,  had  between  298,000 
to  385.000  gallons  per  day  of  available 
treatment  capacity.  Thus,  there  may  be 
available  treatment  capacity  to  manage 
approximately  two-thirds  of  the  more 
than  500,000  gallons  per  day  of  waste 
being  generated  by  Great  Lakes,  for 


which  a  case-by-case  extension  was 
requested.  In  order  to  ship  these  wastes 
off-site,  however.  Great  Lakes  would 
need  to  obtain  a  permit  and  construct  a 
transfer  facility.  Consequently,  although 
off-site  treatment  capacity  is  available  to 
treat  a  portion  of  Great  Lakes' 
wastewaters,  EPA  believes  considerably 
less  time  is  necessary  to  construct  the 
proposed  treatment  system  and  obtain 
the  necessary  permit  modifications  than 
it  would  take  for  Great  Lakes  to 
construct  facilities  to  transport  these 
wastewaters  to  off-site  treatment.  As 
noted  in  its  public  comments.  Great 
Lakes,  subsequent  to  EPA's  notice 
proposing  to  grant  the  extension  sought 
by  Great  Lakes,  received  information 
that  a  commercial  facility  mav  have 
sufficient  capacity  to  manage  the  full 
quantity  of  leachates  being  generated 
daily  at  the  El  Dorado,  Arkansas  facility. 
(For  further  information,  see  public 
comment  submitted  by  Great  Lakes  in 
response  to  the  proposed  approval  of  its 
case-bv-case  extension  (59  FR  41741). 
This  information  can  be  found  in  Docket 
No.  F-94-GLCP-FFFFF.)  Great  Lakes, 
given  its  extensive  previous  experience 
in  evaluating  the  feasibility  of  using 
biological  treatment  for  this  waste,  has 
expressed  reservations  regarding  the 
acceptability  of  such  treatment.  In  any 
case,  as  pointed  out  by  Great  Lakes,  use 
of  this  treatment  capacity,  even  if 
technically  acceptable,  poses  the  same  • 
permitting  and  con.struction 
requirements  needed  to  use  capacity  at 
any  other  otf-site  comm.ercial  facility. 
Therefore,  EPA  continues  to  agree  that 
the  lack  of  transfer  facilities  needed  by 
Great  Lakes  to  use  the  avjiilahle 
treatment  capacity  off-site  to  treat  the 
wastes  generated  at  its  El  Dorado, 
Arkansas  facility  provide  an  adequate 
basis  to  fulfill  the  requirements  of  this 
demonstration.  Section  268.5(a)(2).  The 
applicant  has  entered  into  a  binding 
contractual  commitment  to  con.struct  or 
otherwise  provide  alternative  treatment, 
recovery,  or  disposal  capacitv  that  meets 
the  treatment  standards  specified  in  40 
CFR  Part  268,  subpart  D  or.  where 
treatment  standards  have  not  been 
specified,  such  treatment,  recovery,  or 
disposal  capacity  is  protective  of  human 
health  and  the  environment. 

Great  Lakes  provided  EPA  with 
sufficient  documentation,  including 
purcha.se  orders  for  equipment  and  a 
contract  for  the  installation  of 
equipment  and  the  construction  of  the 
treatment  system  demonstrating  that  it 
is  fully  committed  to  construction  of  the 
necessary  on-site  treatment  capacity. 
EPA  is  convinced  that  Great  Lakes  is 
making  a  good-faith  effort  to  construct  a 
treatment  unit  that  will  treat  the  K117, 


KllH.  K131.  K132,  ana  K039  wastes 
generated  a?  its  El  Dorado.  Arkansas 
facility  to  BDAT  standards.  Another 
issue  discussed  in  the  proposed  notice 
was  EPA's  recent  proposal  to  list  certain 
2,4,6-tribromophenol  (TBP)  wastes  as 
hazardous  wastes  and  to  add  these 
wastes  to  the  list  of  hazardous 
con.stituents  in  appendix  VIII  of  40  CFR 
part  261  (see  59  FR  24530.  May  II. 
1994).  In  its  comments  submitted  in 
re.sponse  to  EPA's  proposed  approval  of 
the  case-by-case  extension.  Great  Lakes 
noted  that  these  TBP  wastes  are  not  and 
have  never  been  generated  at  the  El 
Dorado  facility.  EPA  believes  Great 
Lakes  has  provided  the  necessarj- 
documentation  to  meet  the  requirements 
of  this  demonstration. 

Section  268.5(a)(3).  Due  to 
circumstances  beyond  the  applicant's 
control,  such  alternative  capacity  camiot 
reasonably  be  made  available  by'ii;.- 
applicable  effective  date.  This 
demonstration  may  include  a  .showing 
that  the  technical  and  practical 
difficulties  associated  with  providing 
the  alternative  capacity  will  result  in  tiic 
capacity  not  being  available  bv  tin- 
applicable  effective  date. 

As  discussed  in  the  proposed  notice 
of  approval  of  the  Great  Lakes 
application  for  a  ca.se-bv-case  extension 
of  the  LDR  effective  date.  EPA  t)elieves 
that  Great  Lakes  has  made  a  good-faith 
effort  to  provide  treatment  capacitv  hv 
the  effective  date.  Great  Lakes  has 
aggressively  pursued  the  development 
of  technology  capable  of  treating  tlutir 
wastes  to  BDAT  .standards.  EPA  belie\es 
Great  Lakes  has  acted  in  good  faith  to 
provide  the  necessary  treatment 
ca{}uCity  but  that  such  capacitv  (.on id 
not  reasonably  be  made  available  by 
June  30,  1994',  the  effective  date  of  the 
land  disposal  restriction  for  tiics.- 
wastes.  As  such.  EPA  believes  this 
demonstration  of  non-availability  of 
capacity,  due  to  circumstances  l)evo!id 
the  applicant's  control,  is  adequate  for 
the  purposes  of  this  demonstration. 
Section  268.5(a)(4).  The  capacity 
being  constructed  or  otherwise  prm  ided 
by  the  applicant  will  be  sufficient  to 
manage  the  entire  quantity  of  waste  that 
is  the  subject  of  the  application. 

Great  Lakes  has  shown  that  the 
treatment  system  to  be  constructed  at  its 
El  Dorado,  Arkansas  facility  has  a 
design  capacity  of  28,800  gallons  p.r 
day  (20  gallons  per  minute)  and  thus 
has  adequate  capacity  to  treat  the 
leachates  that  exceed  BD.AT  treatment 
standards,  generated  at  a  rate  of  up  to  10 
gallons/minute,  prior  to  its  being 
managed  by  underground  injection. 
Great  Lakes  believes  that  treatment  of 
these  leachates  to  BDAT  standards  u  ill 
allow  the  remaining  portion  of  the 
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500,000  gallons/day  of  generated  wastes 
covered  by  this  extension  (i.e.,  those 
wastes  currently  mixed  with  the 
leachates)  to  meet  BOAT  standards 
without  ftirther  treatment.  As  such,  the 
planned  treatment  system  is  expected  to 
have  sufficient  treatment  capacity. 
Thus,  EPA  beheves  that  Great  Lakes  has 
adequately  demonstrated  that  the 
treatment  unit  to  be  constructed  will 
provide  the  necessary  treatment 
capacity  to  treat  the  entire  quantity  of 
these  leachates  for  which  Great  I^kes  is 
requesting  a  case-by-case  extension. 

Section  268.5(a)(5).  The  applicant 
provides  a  detailed  schedule  for 
obtaining  operating  and  construction 
permits  or  an  outline  of  how  and  when 
alternative  capacity  will  be  available. 

Great  Lakes  has  provided  EPA  with  a 
detailed  schedule  for  the  construction 
and  permitting  of  the  treatment  system 
to  be  constructed  at  its  El  Dorado, 
Arkansas  facility.  Although  Great  Lakes 
had  planned  to  begin  construction  of  the 
treatment  system  in  March  1994,  final 
approval  of  required  State  permits  has 
not  yet  been  received.  Great  Lakes 
continues  to  believe  that  the  leachate 
treatment  unit  will  achieve  full 
operational  status  by  June  30. 1995.  EPA 
believes  that  Great  Lakes  has  provided 
the  necessary  construction  and 
permitting  milestones  for  bringing  its 
treatment  system  on-line  and  therefore 
meets  the  requirements  of  this 
demon.stration. 

Section  268.5(a)(6).  The  applicant  has 
arranged  for  adequate  capacity  to 
manage  its  waste  during  an  extension, 
and  has  documented  the  location  of  all 
sites  at  which  the  waste  will  be 
managed. 

During  the  approved  extension 
period,  Great  Lakes  will  inject  these 
wastes  into  its  on-site  Class  I  wells  it  has 
been  using  for  this  purpose.  Great  Lakes 
has  shown  that  these  wells  will  have  the 
necessary  capacity  available  to  manage 
these  wastes  during  the  approved 
extension.  EPA  believes  that  Great  Lakes 
has  met  the  requirements  of  this 
demonstration. 

Section  268.5(a)(7).  Any  waste 
managed  in  a  surface  impoundment  or 
landfill  during  the  extension  period  will 
meet  the  requirements  of  40  CFR 
268.5(h)(2). 

Great  Lakes  will  not  be  using  any 
surface  impoundments  or  landfills  to 
manage  this  waste  during  the  extension 
period. 

II.  Response  to  Comments 

Only  one  public  comment  was 
submitted  in  response  to  EPA's  notice  to 
propose  approval  of  the  case-by-case 
application  submitted  by  Great  Lakes. 
This  sole  comment  was  submitted  by 


the  applicant.  Great  Lakes.  Where 
appropriate  in  this  notice,  EPA  has 
noted  and  addressed  those  issues  raised 
by  the  applicant  in  its  comments. 

III.  Consultation  With  State 

In  accordance  with  40  CFR  268.5(e), 
EPA  consulted  with  the  State  of 
Arkansas  (Arkansas  Department  of 
Pollution  Control  and  Ecology)  to 
determine  if  the  State  had  any 
permitting,  enforcement,  or  other 
concerns  regarding  this  respective 
facility  that  EPA  should  take  into 
consideration  in  deciding  to  grant  or 
deny  Great  Lakes'  application  for  a  case- 
by-case  extension  of  the  LDR  effective 
date.  The  State  of  Arkansas  encouraged 
EPA  to  approve  the  case-by-case 
application  submitted  by  Great  Lakes. 

IV.  EPA's  Action 

EPA  believes  that  Great  Lakes  has 
made  and  is  continuing  to  make  a  good- 
faith  effort  towards  providing  sufficient 
and  appropriate  treatment  capacity  for 
the  K117,  K118,  K131,  K132.  and  F039 
wastes  that  are  the  subject  of  its  case-by- 
case  application.  Therefore,  EPA  is 
approving  an  extension  of  the 
applicable  LDR  effective  date  for  these 
wastes  generated  at  the  El  Dorado, 
Arkansas  facility,  until  June  30,  1995. 
As  such,  these  wastes  may  be  managed 
by  underground  injection  until  June  30, 
1995  (unless  the  extension  is  renewed 
for  up  to  one  additional  year,  in  which 
case  the  extension  would  expire  no  later 
than  June  30,  1996),  which  the  proposed 
treatment  system  is  being  constructed. 
This  extension  remains  in  effect  unless 
the  facility  fails  to  make  a  good-faith 
effort  to  meet  the  schedule  for 
completion,  the  Agency  denies  or 
revokes  any  required  permit,  conditions 
certified  in  the  application  change,  or 
the  facility  violates  any  law  or 
regulations  implemented  by  EPA. 

Having  been  granted  this  case-by-case 
extension  of  the  LDR  effective  date, 
Great  Lakes  must  immediately  notify 
EPA  of  any  change  in  the 
demonstrations  made  in  the  petition  (40 
CFR  268.5(f)).  Great  Lakes  must  also 
submit  monthly  progress  reports  that 
describe  the  progress  being  made 
towards  obtaining  adequate  alternative 
capacity,  identify  any  delay  or  possible 
delay  in  developing  the  capacity,  and 
describe  the  mitigating  actions  being 
taken  in  response  to  the  event  (40  CFR 
268.5(g)).  (Sections  1006,  2002(a).  3001, 
and  3004  of  the  Solid  Waste  Disposal 
Act,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (42  U.S.C.  6905,  6912(a), 
6921,  and  6924)). 


Dntcd:  )anuary  31. 1995 
O.  Thomas  Love, 

Actino  Director.  Water  Management  Diviftion. 
jFK  Doc.  95-3116  Filed  2-7-95:  8:45  am| 

BILUNG  CODE  6S60-S(M> 


(OPP-00401A;  FRL^935-7] 

FIFRA  Scientific  Advisory  Panel;  Open 
Meeting;  Change  of  Agenda 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  the  Federal  Register  of 
January  25, 1995,  EPA  announced  a  1- 
day  meeting  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
Scientific  Advisory  Panel  (SAP) 
Subpanel  on  Plant  Pesticides  to  review 
a  set  of  scientific  issues  being 
considered  by  the  Agency  in  connection 
with  Monsanto 's  application  for 
registration  of  a  transgenic  plant 
pesticide.  This  notice  announces  an 
agenda  modification  to  the  meeting.  The 
Agency's  original  agenda  focussed  on 
the  plant  pesticide  containing  the  active 
ingredient  Bacillus  thuringiensis  subsp. 
tenebrionis  delta  endotoxin  protein  as 
produced  by  the  CrylllA  gene  and  its 
controlling  sequences  in  potatoes.  The 
discussion  will  now  include  risk  issues 
associated  with  the  production  of 
Bacillus  thuringiensis  tenebrionis  delta 
endotoxin  in  other  plants 
DATES:  The  meeting  will  be  held  on 
Wednesday.  March  1,  1995,  from  8:30 
a.m.  to  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Crystal  Mall  #2.  11th  Floor  Conference 
Room  (Fish  Bowl),  1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  B.  Jaeger,  Designated 
Federal  Official.  FIFRA  Scientific 
Advisory  Panel  (7509C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Rm.  819B,  CM 
#2.  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  (703)  305-5369  or  7351. 
Copies  of  documents  may  be  obtained 
by  contacting:  By  mail:  Public  Do<;ket 
and  Freedom  of  Information  Section. 
Field  Operations  Division  (7506C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  40l 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1128  Bay.  CM  #2.  l92l  Jefferson 
Davis  Highway.  Arlington.  VA.  (703) 
305-5805  or  5454 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  concerning  data 
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that  are  available  or  the  submission  of 
public  comments,  refer  to  the  Federal 
Register  of  January  25,  1995  (60  FR 
4910),  or  contact  Robert  Jaeger  at  the 
address  or  telephone  number  li.sted 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Datod:  Februaij- 1.  1995. 
Daniel  M.  Barolo. 

Director.  Office  of  Pesticide  Programs. 
IFK  Doc.  95-2986  Filed  2-7-95:  8:45  ami 

BILLING  CODE  6560-6fr-F 


[OPP-00402;  FRU~4934-2] 

Label  Review  Manual;  Notice  of 
Availability 


AGENCY:  Envirohmental  Protection 

Agency  (EPA).    I 

ACTION:  Notice  if  availabilitv. 


SUMMARY:  EPA  is  announcing  the 
immediate  availability  of  the  Label 
Review  Manual,  The  Label  Review 
Manual  was  developed  to  ser\e  as  a 
training  tool  for  new  employees  and  as 
guidance  for  product  team  members 
who  are  responsible  for  performing  label 
reviews.  It  is  the  goal  of  this  manual  to 
improve  the  quality  of  labels  as  well  as 
increase  the  consistency  of  label 
reviews.  Interested  parties  may  order 
copies  of  the  Label  Review  Manual  as 
set  forth  in  the  ADDRESSES  unit  of  this 
notice. 

DATES:  Copies  of  the  Label  Review 
Manual  are  novv  Available. 
ADDRESSES:  Copfes  of  the  Label  Review 
Manual  may  be  Ordered  horn  the 
National  Techniral  Information  Service 
(NTIS).  The  order  number  is:  PB  95- 
159828.  By  maili  National  Technical 
Information  SerVice.  U.S.  Department  of 
Commerce,  5283  Port  Roval  Road. 
Springfield.  VA  22161.  Telephone  and 
fax  number:  (703)  487-4650  and  (703) 
321-8547.  The  Label  Review  Manual  is 
also  available  in  electronic  form  on 
FedWorld.  an  information  service  of 
NTIS.  Electronic  access  to  FedWorld 
can  be  through  Internet-telnet 
to:fedworld.gov;|Or  connect  via  modem 
by  dailing  (703)  S21-8020,  with  the 
settings  Parity  =  Hone.  Data  Bits  =  8, 
Stop  Bit  =  (N-8-1,).  with  terminal 
emulation  =  ANSI  or  VT  100.  FedWorld 
accomodates  speeds  up  to  9600  baud. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Downing  (7505W). 
Registration  Division,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  Office  location  and  telephone 
number:  6th  Floor.  Westfield  Building. 
2800  Crystal  Drive,  Arlington,  VA,  (703) 
308-8318. 


SUPPLEMENTARY  INFORMATION:  The 
Registration  Division's  Labeling  Center 
for  Excellence  (LCE)  within  the  Office  of 
Pesticide  Programs  (OPP)  developed 
this  manual  to  ser\-e  as  a  training  tool 
for  its  new  employees  and  us  guidance 
for  product  management  team  members 
who  are  responsible  for  performing  label 
reviews.  It  is  the  goal  of  this  manual  to 
improve  the  quality  of  labels  as  well  as 
increase  the  consistency  of  label 
reviews. 

Information  in  this  manual  is 
presented  in  the  order  of  use  by 
reviewers.  The  first  two  chapters  of  this 
manual  provide  an  overview  concerning 
what  is  a  pesticide  and  what  constitutes 
a  pesticide  label  and  labeling.  The  third 
chapter  discusses  general  label  format 
and  legibility  requirements,  identifies 
the  major  parts  of  the  label  and  directs 
the  user  to  the  appropriate  chapter 
which  contains  additional  information. 
Other  chapters  provide  the  reader  with 
.step-by-step  instructions  for  reviewing  a 
pesticide  label  and  any  associated 
actions  such  as  the  Pesticide 
Registration  Action  Tracking  System 
(PR,ATS)  entries  for  label  reviews  and 
situations  where  the  Confidential 
Statement  of  Formula  affects  the  label 
language.  The  last  chapter  describes 
how  unique  labeling  issues  are  handled. 

The  Label  Review  Manual  will  be 
updated  on  an  "as  needed"  basis  to 
reflect  new  and  changing  labeling  - 
policies. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Pesticides  and  posts,  and  Pesticide 
labels. 

Datcni:  February-  1.  19!)r>. 
Stephen  L.  John.son, 

Director.  Registratinri  Di\i.-,ion.  Offiee  of 
Pesticide  Prognims. 

IFK  Dor.  95-3113  Filed  2-7-95:  845  iirnj 
BILUNG  CODE  6Se0-S0-F 


[FRL-0151-6) 


Open  Meeting  of  the  FACA 
Subcommittee  for  the  Metal  Finishing 
Industry  Under  the  Common  Sense 
Initiative 

AGENCY:  EPA. 
ACTION:  Notice. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (FACA),  Public 
Law  92-463,  notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  is  convening  the  second  open 
meeting  of  the  Metal  Finishing 
Subcommittee  of  EPA's  Common  Sense 
Initiative  (CSI)  Council,  on  Februar\-  24. 


1995.  The  meeting  has  several  purposes: 
(1)  to  discuss  outstanding  pro<;edural 
matters;  (2)  to  hear  reports  from  and 
discuss  issues  relating  to  the  CSI  metal 
finishing  workgroups;  and  (3)  to  discu.ss 
other  substantive  issues  of  importance 
to  this  sector.  The  meeting  is  open  to  the 
public  without  need  for  advance 
registration. 

DATES:  The  Subcommittee  will  meet  on 
February  24.  1995.  The  meeting  will 
begin  at  approximately  9  a.m.  EST  and 
run  until  about  5  p.m.  Open  workgroup 
discussions  will  occur  on  February 
2.3rd.  at  the  same  location  as  the  FAC.\ 
meeting. 

ADDRESSES:  The  Subcommittee  will 
meet  at  the  Sheraton  Cr\stal  Cit\  Hutel, 
located  at  1800  Jefferson  Davis  ' 
Highway.  Arlington,  VA  22202.  The 
hotel  telephone  number  id  (703)  4Hri- 
1111. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bob  Benson  of  EPA's  Office  of  Policy. 
Planning  and  Evaluation,  at  (202)  2m- 
8008. 

n.itcd:  Fi'bruary  2.  1995. 
Robert  S.  Benson. 

CSI  Metal  Finishing  Sector  StatfLmd. 

Dfsignated  Federal  Official. 

UK  Doc.  95-3044  Filed  2-7-95:  8:45  mm] 

BILLING  CODE  6S60-60-M 

[PF-617;  FRL-4926-4] 
Pesticide  Tolerance  Petitions 


AGENCY:  Environmental  Prot. 
Age-K  y  (EPA). 
ACTION:  Notice.  ■ 


ti<.;i 


SUMMARY:  EPA  announces  the  filing  of 
pesticide  petitions  and  food/feed 
additive  petitions  proposing  the 
establishment  of  tolerances  and/or 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  certain 
agricultural  commodities.  EPA  also 
announces  the  amendment  of  a 
pesticide  petition  and  the  withdrawal  of 
a  food/feed  additive  petition. 
ADDRESSES:  By  mail,  submit  written 
comiiients  to:  Public  Docket  and 
Freedom  of  Information  Section.  Field 
Operations  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2.  1921 
Jefferson  Davis  Hwv-,  Arlington,  \'.\ 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  cl.nimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will-not  he 
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disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBl  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 


comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C), 


Attention:  (Product  Manager  (PM) 
named  in  the  petition).  Environmental 
Protection  Agency,  Ottice  of  Pesticide 
Programs,  401  MSt.,  SW.,  Washington. 
DC  20460.  In  person,  contact  the  PM 
named  in  each  petition  at  the  following 
office  location/telephone  number: 


Product  Manager 


George  LaRocca  {PM-13)  

Phil  Hutton  (BPPD)  

Leonard  Cole  (PM-21)  

Cynthia  Giles-Parker  (PM-22) 

Joanne  Miller  (PM-23)  

Rot)ert  Taylor  (PM-25)  


Office  location  &  Telephone  no. 


Rm  204,  CM  #2, 
5th  Floor.  CS  #1 , 
Rm.  227,  CM  #2, 
Rm.  229,  CM  #2, 
Rm.  237,  CM  #2, 
Rm.  241,  CM  #2, 


703-305-6100  . 
703-308-8260 
703-305-6900 
703-305-5540 
703-305-7830 
703-305-6800 


Address 


1921  Jefferson  Davis  Hwy..  Arlington,  VA 

2800  Crystal  Drive,  Arlington,  VA 

1921  Jefferson  Davis  Hwy.,  Arlington,  VA 

Do. 

Do. 

Do. 


SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  (PP)  and/or  food/feed 
additive  (FAP)  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  tolerances  or  regulations 
for  residues  of  certain  pesticide 
chemicals  in  or  on  certain  agricultural 
commodities.  This  document  also 
announces  one  amended  petition  and 
one  withdrawn  petition. 

Initial  Filings 

1.  PP4F4342.  AgrEvo  USA  Co.,  Little 
Falls  Centre  One,  2711  Centerville  Rd., 
Wilmington,  DE  19808,  proposes  to 
amend  40  CFR  part  180  by  establishing 
a  regulation  to  permit  the  combined 
residues  of  fiutolanil,  N-(3-(l- 
methylethoxy)phenyl)-2- 
(trinuoromethyl)benzamide,  and  its 
metabolites  converted  to  2- 
trifiuoromethyl  benzoic  acid  and 
calculated  as  Hutolanii  in  or  on  peanut 
nutmeats  at  1.0  ppm,  peanut  hulls  at  5.0 
ppm.  peanut  vines  at  15  ppm,  peanut 
hay  at  15.0  ppm,  meat,  meat  by- 
products and  milk  of  cattle,  goats, 
horses,  hogs,  and  sheep  at  0.05  ppm,  fat 
of  cattle,  goats,  horses,  hogs,  and  sheep 
at  0.10  ppm.  liver  of  cattle,  goats, 
horses,  hogs,  and  sheep  at  2.0  ppm, 
kidney  of  cattle,  goats,  horses,  hogs,  and 
sheep  at  1.0  ppm,  and  poultry  meat, 
meat  by-products,  fat  and  eggs 
(including  turkeys)  at  0.05  ppm.  (PM- 
21) 

2.  PP  4F4369  Monsanto  Co.,  800  N. 
Lihdberg  Blvd.,  St.  Louis,  MO  63167, 
proposes  to  amend  40  CFR  180.364  by 
establishing  a  regulation  to  permit 
combined  residues  of  glyphosate  \N- 
(phosphonomethyl)glycinel  in  or  on 
soybean,  forage  at  100  ppm,  resulting 
from  the  application  of  the 
isopropylamine  salt  of  glyphosate  and/ 
or  the  monoammonium  .salt  of 
glyphosate.  (PM-25) 

3.  PP  4F4380.  AgrEvo  USA  Co..  I  ittle 
Falls  Centre  One.  2711  Centerville  Rd., 
Wilmington,  DE  19808,  proposes  to 


amend  40  CFR  part  180  by  establishing 
a  regulation  to  permit  combined 
residues  of  fiutolanil.  JV-(3-{l- 
methylethoxy)phenyl)-2- 
(trifluoromethyl)benzamide,  and  its 
metabolites  converted  to  2- 
trifiuoromethyl  benzoic  acid  and 
calculated  as  fiutolanil  in  or  on  rice 
grain  at  2.0  ppm  and  rice  straw  at  8.0 
ppm.  (Phil  Hutton) 

4.  PP  4F4388  EcoScience  Corp..  377 
Plantation  St..  Worcester.  MA  01605, 
proposes  to  amend  40  CFR  part  180  by 
establishing  an  exemption  from 
requirement  of  a  tolerance  for  the 
residues  of  the  biological  fungicide 
Pseudomonas  syringae  strain  ESC-11  in 
or  on  all  raw  agricultural  commodities 
when  used  as  a  post-harvest  application 
to  harvested  produce.  (PM-21) 

5.  PP4F4389.  Mycogen  Corp.,  4930 
Carroll  Canyon  Rd.,  San  Diego.  CA 
92121.  proposes  to  amend  40  CFR  part 
180  by  establishing  an  exemption  from 
the  requirement  of  a  tolerance  for  the 
residues  of  the  biological  insecticide 
CrylA(b),  CrylA(c),  and  CrylC  derived 
delta  endotoxins  oi  Bacillus 
thuringier.sis  encapsulated  in  killed 
Pseudomonas  fluorescens.  (Phil  Hutton) 

6.  PP4F4394.  Consep,  Inc.,  213  SW. 
Columbia  St.,  Bend,  OR  97702-1013, 
proposes  to  amend  40  CFR  part  180  by 
establishing  an  exemption  from 
requirement  of  a  tolerance  for  Consep 
SPRl  Tomato  Pinworm  Pheromone 
(TPW),  Consep  SPR2  Oriental  Fruit 
Moth  Pheromome  (OEM),  and  Consep 
SPR3  Codling  Moth  Pheromone  (CM). 
(Phil  Hutton) 

7.  PP  4F4396.  Mycogen  Corp..  4980 
Carroll  Canyon  Rd..  San  Diego,  CA 
92121.  proposes  to  amend  40  CFR  part 
180  by  establishing  an  exemption  from 
the  requirement  of  a  tolerance  for 
residues  of  pelargonic  acid  on  apples 
and  pears.  (PM-22) 

8.  PP  4F4397.  EcoScience  Corp..  377 
Plantation  St.,  Worcester.  MA  01605. 
proposes  to  amend  40  CFR  part  180,  by 


establishing  an  exemption  from 
requirement  of  tolerance  for  Beauvera 
bassiana  Strain  ESC  170  in  or  on  all  raw 
agricultural  Commodities.  (Phil  Hutton) 

9.  PP  4F4398.  Abbott  Laboratories. 
Dept.  28R,  Bldg.  Al.  1401  Sheridan  Rd.. 
North  Chicago,  IL  60064-4000.  proposes 
to  amend  40  CFR  part  180  by 
establishing  an  exemption  from 
requirement  of  tolerance  for  dried 
fermentation  solids  and  solubles  of 
Myrothecium  verrucaria  in  or  on  all  raw 
agricultural  commodities.  (PM-21) 

10.  PP  4F4399.  FMC  Corp., 
Agricultural  Chemical  Group.  1735 
Market  St..  Philadelphia,  PA  19103. 
proposes  to  amend  40  CFR  180.418  by 
establishing  a  regulation  to  permit      " 
residues  of  cypermethrin,  {±]-alpba- 
cyano-(3-phenoxyphenyI)  (±)  cis/trans- 
3-(2,2-dichloroethenyl)-2,2 
dimethylcyclopropane  carboxylate 
(cypermethrin)  in  or  on  alfalfa  seed  at 
0.50  ppm,  alfalfa  forage  at  11.0  ppm. 
alfalfa  hay  at  34.0  ppm,  milk  at  0.10 
ppm,  meat  at  0.15  ppm,  fat  at  1.0  ppm. 
poultry  at  0.05  ppm,  and  eggs  at  0.05 
ppm.  (Phil  Hutton) 

11.  PP4F4405.  Du  Pout,  Agricultural 
Products,  Barley  Mill  Plaza,  P.  O.  Box 
80038,  Wilmington,  DE  19880-0038, 
proposes  to  amend  40  CFR  part  180  by 
establishing  a  regulation  to  permit 
residues  of  herbicide  nicosulfuron,  [3- 
pyridinecarboxamide,  2-({((4,6- 
dimethoxypyrimidin-2- 
yl)aminocarbonyl)amuiosulfonyl))-N.N- 
dimethyl),  in  or  on  corn,  sweet  (kernels 
plus  cobs  with  husks  removed)  at  0.1 
ppm,  and  com,  sweet,  forage  at  0.1  ppm. 
(PM-25) 

12.  PP  4F4406.  Zeneca  Ag  Products, 
1800  Concord  Pike,  Wilmington,  DE 
19897,  proposes  to  amend  40  CFR  part 
180  by  estabUshing  a  regulation  to 
permit  residues  of  insecticide  tefiuthrin 
(2,3,5,6-tetranuoro-4- 
methylphenyl)methyl-(l-ayp/70,  3- 
a/p/io)-(Z)-(±)-3-(2-chloro-3.3,3-trinuoro- 
l-propenyl)-2,2- 
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dimethylcyclopropanecarboxylate  and 
its  {1-alpha,  3-<i/p/io)-(Zl-{±)-3-(chloro- 
3.3.3-trifluoro-prop-l-enyl)-2,2- 
dimethyl-cyclopropanecarboxylic  acid 
in  or  on  com,  fresh  (including  sweet  K 
and  CWHR)  at  0.06  ppm,  and  com. 
forage  and  fodder,  sweet  at  0.06  ppm 
(PM-13) 

13.  PP4F4407.  FMC  Agricultural 
Chemical  Group,  1735  Market  St., 
Philadelphia,  PA  19103,  proposes  to 
amend  40  CFR  part  180  by  establishing 
a  regulation  to  pemiit  combined 
residues  of  the  herbicide  sulfentrazone 
(N-(2,4-dichloro-5-|4-(difluoromethyU- 
4,5-dihydro-3-methyl-5-oxo-l/y-l,2,4- 
triazoI-1- 

yljphenyDmethanesulfonamide)  and  its 
metabolites  3-hydroxymethyl- 
sulfentrazone(N-(2.4-dichloro-5-|4- 
(difluoromethy|)-4.5-dihydTo-3- 
hydrox>Tnethyl-5-oxo-lH-l,2.4-triazol-l- 
yllphenyllmetlianesulfonamide)  and  3- 
desmethyl  sulfentrazone  (/V-(2,4- 
dichloro-5-|4-dif!uoromethyl)-4.5- 
dihydro-5-oxo-lW-1.2.4-triazol-l- 
yllphenyljmethanesulfonamide)  in  or  on 
wheat  forage  at  0.10  ppm.  wheat  straw 
at  0.10  ppm.  wheat  grain  at  0.10  ppm. 
co.-n  fodder  at  0.10  ppm,  com  silage  at 
0.10  ppm,  corn  jgrain  at  0.10  ppm. 
soybean  .seed  and  a.~pirated  grain 
fractions  at  0  05  ppm.  (PM-23) 

14.  PP4F441^.  DowElanco.  9330 
Zionville  Rd..  Indianapolis.  IN  46268- 
1054.  proposes  to  amend  40  CFR 
180.292  by  establishing  a  regulation  to 
permit  residues  of  the  herbicide 
picloram  in  or  an  sorghum  grain  at  0.3 
ppm,  sorghum  fprage  at  0.2  ppm.  and 
sorghum  fodder  at  6.5  ppm.  (PM-25) 

15.  PP4F441$.  BASF  Corp., 
Agricultural  Proiducts.  P.  O.  Box  i:<528, 
Resear(;h  Trian^e  Park,  NC  27709-3528. 
proposes  to  amejad  40  CFR  180.412  by 
establishing  a  rebuiation  to  pt-miit 
combined  residiies  of  the  herbicide 
selhoxydim.  2-|i.(c'.hoxyimino)bntyi|-5- 
|2-(ethyIthio)prqpy!j-3-hydroxv-2- 
cyclohexen-l-orte  and  its  metabolites 
containing  the  2i(:yclohexcn-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  cucurbit  vieefables  at  4,0  pnm. 
(PM-25  J  I 

16.  PP 4F;42-}lCiba  Plant  Protection, 
P.  O  Box  18300,1  Greensboro,  NC  27419- 
8300,  proposes  tb  amend  40  CFR 
180.434  by  estabUshing  a  regulation  to 
permit  the  residues  of  propiconazole  in 
or  on  .soybeans  at  0.5  ppm.  soybean 
forage  at  8.0  ppm.  soybean  fodder/straw 
at  8.0  ppm,  soybean  hay  at  25.0  ppm. 
dr>  beans  at  0.5  ^pm,  dr>'  bean  vines/ 
forage  at  8.0  ppirt,  and  dr\-  bean  hay  at 
H.O  ppm.  (PM-21) 

17.  FAP  4H57()3.  AgrEvo  USA  Co.. 
Little  Falls  Centre  One.  2711  Centerville 
Rd..  Wilmington.  DE  19808.  proposes  to 
amend  40  CFR  180.185  bv  establishing 


a  food  additive  regulation  to  permit 
combined  residues  of  fiutolanil.  iV-(3-(l 
methylethox}')phenyl)-2- 
(trifluoromethyl)benzamide  and  its 
metabolites  converted  to  2- 
trifiuoromethyl  benzoic  acid  and 
calculated  as  fiutolanil  in  the  following 
processed  food  commodities,  rice  hulls 
at  7.0  ppm.  and  rice  bran  at  3.0  ppm, 
when  present  therein  as  a  result  of 
application  of  the  fungicide  to  growing 
crops.  (Phil  Hutton) 

18.  FAP  4H5706.  Rhone-Poulenc  AG 
Co.,  P.  O.  Box  12014,  2  T.W.  Alexander 
Drive.  Research  Triangle  Park.  NC 
27709.  proposes  to  amend  40  CFR 
186.150  by  establishing  a  feed  additive 
regulation  for  aldicarb.  aldicarb 
sulfoxide,  and  aldicarb  sulfone  in  dried 
potato  peel  at  2.0  ppm.  (PM-19) 

19.  FAP4H5708.  Uniroyal  Chemical 
Co..  Inc.  74  Amity  Rd..  Bethany.  CT 
06524-3402,  proposes  to  amend  40  CFR 
parts  185  and  186  by  establishing  food/ 
feed  additive  regulations  for  residues  of 
maloic  hydrazide  and  has  submitted 
potato  processing  studies  and  petitions 
to  increase  tiie  tolerance  to  200  ppm  in 
potato  chips,  potato  granules,  and 
potato  waste.  (PM-22) 

20.  FAP4H57J0Roussel  UCLAF 
Corp.,  95  Chestnut  Ridge  Rd..  P.  O.  Box 
30.  Montvale.  NJ  07645,  proposes  to 
amend  40  CFR  part  185  by  establishing 
a  food  additive  regulation  to  permit 
residues  of  deltametlirin.  (s]-alptia- 

cyaiio-3-phenoxyb(;nzyi-(l/y.3/f)-3-{2-2 
dibroniovinyi)-2.2- 

dimethylcyclopropanecarfroxylate.  in  or 
on  all  food  items  that  m^y  Ite  present  as 
a  result  of  surface,  spot,  and/or  crack 
and  crevice  treatments  in  food-handling 
estabiishmenf,^.  (PM-13) 

21.  FAP4H5711.  AgrEvo  Co.,  Little 
Falls  Centre  One.  2711  Centerville  Rd.. 
Wilmington.  DE  19808,  proposes  to 
amend  40  CFR  part  185  by  establishing 
a  food  additive  regulation  to  permit 
combined  residues  of  fiutolanil.  iV-|3-(l- 
methylethoxy)phenyii-2- 
(trifiuo.'-omethyllbenzamide.  and  its 
metabolites  converted  to  2-trinuoro- 
methyl  benzoic  acid  and  uilculated  as 
fiutolanil  in  the  following  proce.ssed 
food  commodities,  peanut  meal  at  1.0 
ppm  and  soapstock  at  0.50  ppm.  when 
present  therein  as  a  result  of  application 
of  the  fungicide  to  growing  c  rops.  (PM- 
21) 

22.  FAP 5H571 2.  Miles.  Inc.. 
Agricultural  Division.  8400  Hawthorn 
Rd..  P.  O.  Box  4913.  Kansas  City.  MO 
64120-0013.  proposes  to  amend  40  CFR 
18.5.1250(c)  and  18R.1250{c)  to  add 
conditions  for  use  of  a  dust  formulation 
containing  cyfluthrin  as  a  crack  or 
crevice  treatment  in  areas  of  food/feed- 
handling  establishments.  (PM-13) 


Amended  Filing 

23.  PP  4F4377.  Rohm  &  Haas  Co.. 
Independence  Mall  West.  Philadelphia. 
PA  19105.  is  revising  the  petition  which 
proposed  an  exemption  from 
requirement  of  tolerance  for  combined 
residues  of  the  fungicide  mvclobutanil, 
o/p/ja-6tif>'/-a;p/ja-(4-ch  loropheny  1  )-l  H- 
1.2.4-triazole-l-propanenitrile  and  its 
metabolite.  RH-9090.  alpha-(3- 

hydroxybutyl)-o/p/ja-(4-chlorophenyl)- 
lH-1.2.4-triazole-l-propanenitrile(free 
bound)  in  or  on  the  raw  agricultural 
commodity  cottonseed  by  proposing 
establishment  of  a  tolerance  of  0.02  ppm 
for  the  combined  residues  in  or  on 
cottonseed.  (PM-21) 

Withdrawn  Filing 

24.  FAP2H5636.  Miles.  Inc.. 
Agricultural  Division.  8400  Hawthorn 
Rd..  P.O.  Box  4913.  Kansas  City,  MO 
64120-0013.  has  requested  the 
withdrawal  without  prejudice  to  future 
filing  of  FAP  2H5636.  which  published 
in  the  Federal  Register  of  June  10.  1992 
(57  FR  24647)  and  proposed  to  amend 
40  CFR  part  186  by  establishing  a  feed 
additive  regulation  to  permit  the 
residues  of  Bayieton,  l-(4- 

chlorophenoxy)-3,3-dimethyl-l-(l//-2.4- 
triazol-l-yl)-2-butanone.  in  or  on 
pinea[)plc  bran  at  5.0  pjim.  (P.M-22! 

List  of  Subjects 

Environmental  proto<,tioi!. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests. 

Authority:  7  li.S.C  IJtia 

Dit'H:  ),inu.ir>-  ly.  rjOS 

Stephen  L.  Johnson. 

Din-ctor.  nt'gislration  Division.  OUivrnf 
Pf.'-ticide  Pro^rvws. 

IPK  Wh.    '),i-270^  Til.d  2-7-'}-,   8  4t  d.",] 
BiLUNG  COOE.66eO-«fr-F 


(OPP^0330A.  FRL-J933^ 

Certain  Companies;  Approval  of 
Pesticide  Product  Registrations 

AGENCY:  Environiiieiitiil  I'roti-i  tion 
Agency  (EPA). 
ACTION:  Notice. 


SUM*lARy:  Tliis  notice  announces 
Agency  approval  of  applications  to 
register  the  pesticide  products  ETOC: 
Technical  Grade  and  Even:ide  Residual 
Ant  and  Roach  Spray  2543.  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide.  Fungicide,  and 
Rodeniicide  Act  (FIFR.M.  as  amend.-d 
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FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  LaRocca.  Product  Manager 
(PM)  13,  Registration  Division  (7505C). 
Office  of  Pesticide  Programs.  401  M  St., 
SW..  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm. 
200.  CM  #2.  Environmental  Protection 
.A.gencv,  1921  Jefferson  Davis  Hvvy, 
Arlington,  VA  22202,  (703-305-6100). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  July  1, 1992  (57  FR 
29311),  which  announced  that 
Sumitomo  Chemical  Co.,  Ltd.,  5-33 
Kitahama.  4-Chome.  Chou-Ku  Osaka, 
Japan  had  submitted  an  application  to 
register  i.Ke  product  ETOC  Technical 
Grade  (10308-RE),  containing  the  active 
ingredient  flS-2-methyl-4-oxo-3-(2- 
propynyl)cyclopent-2-enyl-(l/?S)-c;s, 
/ra/i.s-chrysanthemate  at  93  percent.  The 
McLaughlin  Gormley  King  Co.,  8810 
10th  Avenue  North.  Minneapolis,  MN 
55427-4372,  al.so  submitted  an 
application  for  the  product  Evercide 
Residual  Ant  and  Roach  Spray  2543 
(1021-RANR),  containing  the 
ingredients /?S-2-methyl-4-oxo-3-(2- 
propynyl)  cyclopent-2-enyl-(l/?S)-r/.s-. 
/ron.s-chr\'santhemate,  (S)-cyano(3- 
phenoxyphenyl)methyl-(S)-4-chloro- 
alpha-(l-methylethyl)benzeneacetate. 
and  N-octyl  bicycloheptene 
dicarboximide  at  0.03,  0.05.  and  0.25 
percent  respectively,  active  ingredients 
not  included  in  any  previously 
registered  products. 

The  applications  were  approved  on 
December  23,  1994,  as  ETOC  Technical 
Grade  for  formulating  use  only  (EPA 
Reg.  No.  10308-12)  and  Evercide 
Residual  Ant  and  Roach  Spray  2543  for 
use  on  nonfood  areas  of  kennels, 
commercial  bulidings,  hotels, 
restaurants,  and  food  processing 
facilities  (EPA  Reg.  No.  1021-1601). 

The  Agency  has  considered  all 
required  data  on  risks  a.s.sociated  with 
the  propo.sed  use  of  flS-2-methyl-4-oxo- 
3-(2-propynyl)cyclopent-2-enyl-(l/?S)- 
ris,  frons-chr\santhemate.  (S)-(;yano(3- 
phenoxyphenyl)methyl-(S)-4-chloro- 
alpha-(i-methylethyl)benzeneacetate. 
and  iV-octyl  bicycloheptene 
dicarboximide,  and  information  on 
social,  economic,  and  environmental 
benefits  to  be  derived  from  use. 
Specifically,  the  Agency  has  considered 
the  nature  of  the  chemical  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Ba.sed  on  these  reviews,  the 


Agency  was  able  to  make  basic  health 
safety  determinations  which  show  that 
use  of  /?S-2-methyl-4-oxo-3-(2-propynyl) 
cycIopent-2-enyl-(lflS)-c/s.  trans- 
chrysanthemate,  (S)-cyano(3- 
phenoxyphenyl)methyl-(S)-4-chloro- 
alpha-(l-methylethyl)benzeneacetate, 
and  jV-octyl  bicycloheptene 
dicarboximide  when  used  in  accordance 
with  widespread  and  commonly 
recognized  practice,  will  not  generally 
cau,se  unreasonable  adverse  effects  to 
the  environment. 

More  detailed  information  on  these 
registrations  is  contained  in  an  EPA 
Pesticide  Fact  Sheet  on  /?S-2-methyl-4- 
oxo-3-(2-propynyl)  cyclopent-2-enyl- 
(lfiS)-c/.9.  fran^-chrysanthemate.  (S)- 
cyano(3-phenoxyphenyl)methyl-(S)-4- 
chloro-alpha-(l- 

methylethyljbenzeneacetate.  and  iV- 
octyl  bicycloheptene  dicarboximide. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Roval  Road. 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Rm.  1132.  CM  #2. 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St., 
SW..  Washington,  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 


Dated:  January  24. 1995. 

Lois  Rossi. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

[FR  Doc.  95-2706  Filed  2-7-95;  8:45  am] 

BILLING  CODE  eS60-60-F 


[PF-620;  FRL-4935-6] 
Pesticide  Tolerance  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  EPA  announces  the 
amendment  of  two  pesticide  petitions 
and  one  food/feed  additive  petition  and 
the  withdrawal  of  a  pesticide  petition. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Docket  and 
Freedom  of  Information  Section.  Field 
Operations  Division  (7505C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2.  1921 
Jefferson  Davis  Hwy..  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Bv 
mail:  Registration  Division  (7505C), 
Attention:  (Product  Manager  (PM) 
named  in  the  petition).  Environmental 
Protection  Agency,  Office  of  Pesticide 
Programs.  401  M  St..  SW..  Washington. 
DC  20460.  In  person,  contact  the  PM 
named  in  each  petition  at  the  following 
office  location/telephone  number: 


Product  Manager 


Ptiil  Hutton  (BPPD)  

Dennis  Edwards  (PM-19) 


Office  location  &  Telephone  no. 


5th  Floor,  CS  #1 ,  703-308-8260 
Rm.  207,  CM  #2,  703-305-6386 


Address 


2800  Crystal  Drive.  Arlington.  VA. 

1921  Jefferson  Davis  Hwy  .  Arlington,  VA. 
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SUPPLEMENTARY  INFORMATION:  EPA  has 
received  amendments  to  pesticide  (PP) 
and/or  food/feed  additive  (FAP) 
petitions  as  follows  proposing  the 
establishment  and/or  amendment  of 
tolerances  or  regulations  for  residues  of 
certain  pesticide  chemicals  in  or  on 
certain  agricultiiral  commodities.  EPA 
has  also  receivejd  a  request  to  withdraw 
without  prejudip  to  future  filing  a 
pesticide  peiliti  3pi.  The  petitions  are  as 
follows: 

Ampnded  Petitiuis 

1.  PP3F4231.  iLliles.  Inc.,  Agricultural 
Division.  P.O.  Bbx  4913,  Kansas  City, 
MO  64120-0013.  has  submitted  a 
revised  petition  police  of  which 
originally  appeailed  in  the  Federal 
Register  ot  Octo^r  21.  199.1  (58  FR 
54354).  The  reviss'd  petition  proposers 
that  40  CFR  part  180  be  amended  to 
establish  toleraiKJes  for  combined 
residues  of  imidalcloprid.  l-i{6-chloro-3- 
pyridinyl)methylJ-;V-nitro-2- 
imidazolidinimirle,  and  its  met.ibolites 
containing  the  6  chloropyridinyl 
moiety,  ail  exprt  $sed  as  imidacioprid. 
on  the  following  Commodities:  Fruiting 
vegetables  (inclixSing  tomato,  eggplant, 
and  pepper)-at  1  Q  part  per  million 
(ppm);  Brassica  Cole)  leafy  vegetables 
(including  broccali.  cauliflower. 
Brussels  sprouts  6nd  cabbage  at  3.5 
ppni;  lettuce,  he^d  and  leaf  at  3.5  ppm: 
(ind  grapefruit  at  1.0  ppm.  (PM  19) 

2.  PP  4F431 8.  Myotech  Corp  ,  630 
Utah  Ave..  P.O.  Pox  4109.  Butte,  MT 
59702.  has  submitted  a  revised  petition. 
notice  of  which  (jiriginally  appeared  in 
the  Federal  Register  of  July  13.  1994  (59 
FK  35718).  The  revised  petition 
proposes  that  40 jCFR  part  1 80  1h' 
amended  by  establishing  a  regulation  to 
exempt  from  thelrequirem.ent  of  a 
tolerance  residues  of  the  insecticide 
Bcaiivaria  hassidfxa  strain  GHA  in  or  on 
all  raw  agricultuMl  commodities.  (Phil 
Hutton)  I 

3.  F/lPJHa^ri  Miles,  Inc.. 
Agricultural  Div..  P.O.  Box  4913,  Kansas 
City.  MO  64120-d0l3.  has  submitted  a 
revised  food/feeq  additive  petition, 
notice  of  which  originally  appeared  in 
the  Federal  Register  of  October  21. 1993 
(58  FR  54356).  The  revised  petition 
proposes  that  40  CFR  parts  185  (food 
additives)  and  isis  (feed  additives)  be 
amended  to  establish  tolerances  for 
combined  residues  of  imidacioprid.  1- 
|(6-chloro-3-pyridinyl)methyl|-iV-nitro- 
2-imidazolidinintine,  and  its 
metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  exprtjssed  ds 
imidacioprid.  in  «)r  on  the  following 
food  additive  commodities:  Tonidfo. 
puree  at  3.0  ppm.  tomato,  paste  at  6.0 
ppm.  and  grape,  raisin  and  juice  at  1.5 
ppm;  and  in  or  on  the  following  fttnl 


additive  commodities:  Tomato,  pomace 
(wet  or  dried)  at  4.0  ppm:  grape,  pomace 
(wet  or  dried)  at  5.0  ppm;  and  grape, 
raisin  waste  at  15.0  ppm.  (PM  19) 

Withdrawn  Petition 

4  PP  1E2573.  Sandoz  Agro.  Inc.,  1300 
K.  Touhy  Ave.,  Des  Plaines.  IL  60018- 
3300.  has  requested  to  withdraw 
without  prejudice  to  future  filing  its 
petition  to  establish  tolerances  for 
residues  of  quinalphos  (O.O-diethyl  O- 
2-quinoxalinyl  phosphorothioate)  at  0.2 
ppm  in  or  on  apples.  0.2  ppm  in  or  on 
citrus,  and  0.1  ppm  in  or  on  tomatoes. 
Sandoz  made  the  request  in  a  letter 
dated  January  5. 1995.  (PM  19) 


List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Fcx)d 
additives.  h\-t'd  iddifives.  Pesticides  and 
pests. 

Authority:  7  U.S.V..  lio.i 
Dated:  February  2.  1995. 

Janet  L.  Andersen. 

Arfing  Director.  Uiopesticides  ^inri Pollution 
Preventirm  Division.  Office  of  Pt^ticidc 

Progrims. 

IFK  f>)c  9.5-31 15  Filwl  2  7-«i',:  845  am) 

BILLING  CO€>E  6560-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

IReport  No.  2055] 

Petition  for  Reconsideration  of  Actions 
in  Rulemaking  Proceedings 

Fptimar\'  3.  1995. 

P(;f  ition  for  a-consideration  have  been 
filed  in  the  Commi.ssion  rulemaking 
pro<;et!dings  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  te.xt  of  these 
documents  are  available  for  viewing  and 
copying  in  Roon;  239,  1919  M  Street. 
NW.  Washington.  DC  or  may  be 
purchased  from  the  Commissions  copy 
contractor  ITS.  Inc.  (202)  857-3800. 
Opposition  to  these  petitions  must  be 
filed  February  23.  1995.  See  §  1  4(b)(  I ) 
of  the  Commission's  rules  (47  CFR 
1.4(h)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has*xpired. 

Subject:  Amendment  of  part  73.  subpart 
G.  of  the  Commission's  Rules 
Regarding  the  Emergencv  Broadcast 
System.  (FO  Docket  No.  91-301  and 
FO  Docket  No.  91-171) 

i\'umlK?r  of  Petitions  Filed:  5. 


Federul  (k)mmunications  Commission. 

William  F.  Caton. 

Acting  Secretary'. 

IFK  Doc.  95-3091  FiliKl  2-7-95;  8:45  uni| 

BILUNG  CODE  6712-01-M 


[WT  Docket  No.  95-1 1 ;  DA  95-83] 

Designation  of  Amateur  License 
Renewal  Application  for  Hearing 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Hearing  designation  order. 

SUMMARY:  This  Order  designates  thf^ 
applk:ation  of  Herbert  L.  Schoenbohm 
to  n;new  his  amateur  radio  station 
license  (KV4FZ)  and  his  Amateur  Extra 
Class  operator  license  for  hearing  on  thj? 
basis  o!  a  criminal  conviction. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  D  Fitz-Gibbon,  Enfun  ■      iit 
Division,  Wireless  Teleironinuiii. cations 
Bureau.  Federal  Communications 
Commission.  Washington.  DC  20554:  or 
telephone  (202)  418-0693. 

SUPPLEMENTARY  INFORMATION: 

1.  This  is  a  summary  ol  the  Order 
adopted  Januarv- 18.  1995.  and  relea.sed 
Januar>'  30.  1995.  The  complete  text  of 
this  Order  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street.  NW.. 
Suite  140.  Washington.  DC  20037 

2.  The  Order  as.serted  that  Mr.  Herbert 
L.  Schoenbohm  has  applied  for  renewal 
of  his  amateur  service  station  and 
operator  licen.^s. 

3.  The  Order  asserted  further  that,  in 
(k)v*?rnment  v.  Schoenbohm.  No.  Crun: 
1991/0108  (D.V.L  Dec.  30.  1992).  Mr 
Schoenbohm  was  convicted  in  tlie  C.S. 
Dist.-ict  Court  for  the  Di.strict  of  the 
Virgin  Islands  (District  Court)  of 
violating  18  U.S.C.  U)29(uj(l) 
(fraudulent  u.se  of  counterfeit  an  (■■,,■. 
device);  and  that,  on  appeal,  the  IJ.S. 
Cxmrt  of  Ap[)eals  for  the  Third  Circuit 
affirmed  Mr.  Schoenbohm's  conviction 
linited  .States  v.  Schoenbohm.  No.  93- 
7516  (Third  Circuit  July  22.  1994). 

4.  The  Order  alleged  that,  in  view  nf 
the  criminal  conviction  descril>ed 
above.  Mr.  Schoenbohm  apparently 
lack,s  the  requisite  qualifications  tm  d 
renewal  of  his  amateur  service  liu-nsi^r 

5.  Tfie  Order  designated  Mr. 
Schoenbohm  s  application  for  hearing 
upon  the  following  issues: 

(a)  To  determine  whether,  in  light  of 
the  conviction  described  above.  Herbert 
L.  Schoenbohm  is  qualified  to  renew  his 
amateur  service  licenses. 

(b)  To  determine,  in  light  of  the 
foregoing  issue,  whether  granting 
Herbert  L.  Schoenbohm's  application 
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would  serve  the  public  interest. 
c:onvenien(:e  and  necessity. 

R.  The  Order  placed  the  burden  of 
proceeding  with  the  introduction  of 
evidence  and  the  burden  of  proof  upon 
the  respondent  as  to  all  issues. 

Fodor.ii  Coijimunications  (Commission. 
Robert  H.  McNamara, 
Acting  Chief.  Private  Radio  Division. 
|FK  Doc.  95-3092  Filed  2-7-95;  8:45  ami 

B4LUNG  CODE  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Compendium  of  Flood  Map  Changes 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 


ACTION:  Notice. 


SUMMARY:  This  notice  provides  a  listing 
of  changes  to  FEMA  flood  maps  made 
during  the  preceding  three  (3)  month 
period. 

DATES:  The  listing  includes  changes  to 
FEMA  flood  maps  that  became  effective 
October  1,  1994  through  December  .11, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Locke,  Director,  Hazard 
Identification  and  Risk  As.sessnient 
Division,  Mitigation  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  R4fi-27,54. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  1360(i)  of  the 
National  Flood  Insurance  Reform  A(.t  of 
1968,  as  amended.  42  U.S.C.  4101(i). 


this  notice  is  provided  to  notify 
interested  parties  of  changes  made 
National  Flood  Insurance  Program 
Flood  Maps.  The  listing  shows 
communities  affected  by  map  changes, 
the  flood  map  panel(.s)  affected,  the 
effective  date  of  the  map  change  and.  if 
applicable,  a  case  number  assigned  to 
the  map  change  action.  Future  notices  of 
map  changes  will  be  published  every  six 
(6)  months. 
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Dated:  Folirnary  2.  1995. 
Richard  T.  Moore, 

Associntf  Dimtor  for  .Mitiontion. 
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State 


MASSACHUSETTS 
MASSACHUSETTS 

NEW  YORK  

NEW  YORK  

FLORIDA  

FLORIDA  

NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROLINA 
NORTH  CAROLINA  , 
NORTH  CAROLINA  , 
NORTH  CAROLINA  , 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  , 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 
NORTH  CAROLINA  . 


Community 


MATTAPOISETT,  TOWN  OF  . 
MATTAPOISETT,  TOWN  OF  . 

HAMBURG,  TOWN  OF  

HAMBURG,  TOWN  OF  

ST.  PETERSBURG,  CITY  OF 
ST,  PETERSBURG,  CITY  OF 

CABARRUS  COUNTY  •  

CABARRUS  COUNTY  '  

CABARRUS  COUNTY  '  

CABARRUS  COUNTY  *  

CABARRUS  COUNTY  *  

CABARRUS  COUNTY '  

CABARRUS  COUNTY  '  

CABARRUS  COUNTY  *  

CABARRUS  COUNTY  '  

CABARRUS  COUNTY  *  

CABARRUS  COUNTY  *  

CABARRUS  COUNTY  '  

CABARRUS  COUNTY  *  

CABARRUS  COUNTY  *  

CABARRUS  COUNTY  '  

CABARRUS  COUNTY  *  

CABARRUS  COUNTY  '  

CABARRUS  COUNTY  *  

CABARRUS  COUNTY  *  

CABARRUS  COUNTY  '  

CABARRUS  COUNTY  *  

CABARRUS  COUNTY  *  

CABARRUS  COUNTY  *  

CABARRUS  COUNTY  '  

CABARRUS  COUNTY  *  

CABARRUS  COUNTY  '  

CABARRUS  COUNTY  '  

CABARRUS  COUNTY  *  

CABARRUS  COUNTY  •  

CABARRUS  COUNTY  •  '... 

CABARRUS  COUNTY '  

CABARRUS  COUNTY  '  

CABARRUS  COUNTY  '  

CABARRUS  COUNTY  *  

CABAFIRUS  COUNTY  *  

CABARRUS  COUNTY  *  

CABARRUSr COUNTY  •  

CABARRUS  COUNTY  *  

CABARRUS  COUNTY  •  


Map  panel 
numt)er 


— NORTH  CAROLINA CONCORD,  CITY  OF 

04 I  NORTH  CAROLINA |  CONCORD.  CITY  OF 


Effective 
date 


2552140000 

12/15/94 

25521 4001  OF 

12/' 15/94 

3602440000 

10/04/94 

360244001 OC 

10/04/94 

1251480000 

11/02/94 

1251480020C 

11/02/94 

37025C0080D 

11/02,'94 

37025C0081D 

11/02/94 

37025C0082D 

11 '02/94 

37025C0075D 

11/02/94 

37025C0086D 

11/02/94 

37025C0G83D 

1 1  '02/94 

37025C0090D 

11/02/94 

37025C0070D 

11 '02 '94 

37025C0088D 

1 1  02/94 

37025C0084D 

11/02/94 

37025C0045D 

11/02/94 

37025C0055D 

1 1  /02/94 

37025C0015D 

11/02/94 

37025C0020D 

1 1  '02 '94 

37025C0005D 

n/02,94 

37025C0010D 

11/02/94 

37025C0025D 

11 '02/94 

37025C0000 

11 '02/94 

37025C0030D 

11/02./94 

37025C0040D 

11/02/94 

37025C0095D 

11/02 '94 

37025C0038D 

11/02/94 

37025C0039D 

11/02 '94 

37025C0050D 

11/02 '94 

37025C0035D 

11/02  94 

37025C0115D 

1 1  '02'94 

37025C0100D 

11 '02 '94 

37025C0175D 

11/02 '94 

37025C0155D 

11/02/94 

37025C0180D 

11/02/94 

37025C0150D 

1 1/02/94 

37025C0110D 

11/02/94 

37025C0170D 

1 1  '02/94 

37025C0145D 

11/02/94 

37025C0140D 

11/02/94 

37025C0120D 

11/02/94 

37025C0125D 

11/02 '94 

37025C0130D 

11/02/94 

37025C0135D 

11/02/94 

37025C0088D 

11/02 '94 

37025C0086D 

■     11/02  94 
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04  . 
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04  .. 

04  .. 

04  .. 
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04  .. 
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04  ... 
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04  ... 

04  ... 

04  .. 
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04  ... 

04  ... 

04  .... 

04  .... 

04  .... 

04  .... 

04  .... 

04  .... 

04  .... 

04  .... 


FEDERAL  EMERGENCY  MANAGEMENT  AGENCY-COMPENDIUM  OF  FLOOD  MAP  CHANGES-Continued 
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State 


NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA  .... 

NORTH  CAROLINA 

NORTH  CAROLINA  

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA  

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA  

NORTH  CAROLINA  .... 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA 

NORTH  CAROLINA  .. 

NORTH  CAROLINA 

SOUTH  CAROLINA  

SOUTH  CAROLINA  ... . 

SOUTH  CAROLINA  

SOUTH  CAROUNA  .... 

SOUTH  CAROLINA  

SOUTH  CAROLINA  

SOUTH  CAROLINA  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE 

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  


Community 


CONCORD,  CITY  OF  . . . 

CONCORD.  CITY  OF  .  .. 

CONCORD,  CITY  OF  

CONCORD,  CITY  OF  

CONCORD,  CITY  OF  

CONCORD,  CITY  OF  .. 

CONCORD,  CITY  OF  .. 

CONCORD.  CITY  OF  

CONCORD,  CITY  OF  ... 

CONCORD,  CITY  OF  .. 

CONCORD,  CITY  OF  

CONCORD,  CITY  OF 

CONCORD,  CITY  OF  ..  .         •  "" 

CONCORD,  CITY  OF  

CONCORD.  CITY  OF  

HARRISBURG.  TOWN  OF  . 

HARRISBURG,  TOWN  OF 

HARRISBURG,  TOWN  OF 

KANNAPQLIS,  CITY  OF  

KANNAPOLIS,  CITY  OF 

KANNAPOLIS,  CITY  OF  ... . 

KANNAPOLIS.  CITY  OF  . 

KANNAPOLIS,  CITY  OF 

KANNAPOLIS,  CITY  OF 

KANNAPOLIS,  CITY  OF 

K.ANNAPOLIS.  CITY  OF 

KANNAPOLIS.  CITY  OF 

KANNAPOLIS.  CITY  OF  

MOUNT  PLEASANT,  TOWN  OF 

MOUNT  PLEASANT,  TOWN  OF  .      " "" 

MOUNT  PLEASANT,  TOWN  OF 

WASHINGTON  COUNTY-  "'"' 

WASHINGTON  COUNTY- 
WASHINGTON  COUNTY-  . 
AIKEN  COUNTY- 

AIKEN  COUNTY-         ' • 

AIKEN  COUNTY-  

AIKEN  COUNTY-  . 

AIKEN  COUNTY-  

AIKEN  COUNTY-  

AIKEN  COUNTY-  

ARLINGTON,  TOWNSHIP  OF 

ARLINGTON,  TOWNSHIP  OF  

ARLINGTON,  TOWNSHIP  OF 

BARTLETT,  CITY  OF  

BARTLETT.  CITY  OF  

BARTLETT.  C'TY  OF  

BARTLETT.  CITY  OF  '     '"" ■"■■ 

BARTLETT,  CITY  OF  

COLLIERVILLE,  CITY  OF 

COLLIERVILLE.  CITY  OF  

COLLIERVILLE,  CITY  OF  

COLLIERVILLE,  CITY  OF  

GERMANTOWN,  CITY  OF 

GERMANTOWN,  CITY  OF 

GERMANTOWN,  CITY  OF   .  . 
GERMAr>ITOWN,  CITY  OF  ...  . 

LAKELAND,  CITY  OF 

LAKELAND.  CITY  OF  ... 
LAKELAND,  CITY  OF  .... .... 

LAKELAND,  CITY  OF 

MEMPHIS.  CITY  OF 

MEMPHIS.  CITY  OF 

MEMPHIS,  CITY  OF 

MEMPHIS,  CITY  OF 

MEMPHIS,  CITY  OF 

MEMPHIS,  CITY  OF 

MEMPHIS,  CITY  OF 

MEMPHIS,  CITY  OF 

MEMPHIS.  CITY  OF 


Map  panel 
number 


37025C0110D 

37025C0125D 

37025C0084D 

37025C0120D 

37025C0115D 

37025C0035D 

37025C0083D 

37025C0038D 

37025C0000 

37025C0039D 

37025C0040D 

37025C0081D 

37025C0075D 

37025C0082D 

37025C0080D 

37025C0r5D 

37025C0000 

37025C0140D 

37025C0038O 

37025C0040D 

37025C0075D 

37025C0OOO 

37025C0080D 

37025CG039D 

37025C0035D 

37025C0030D 

37025C0020D 

37025C0015D 

37025C0100D 

37O25CO0O0 

37025C0095D 

37024701 35C 

37024 7C000 

3702470040C 

450002001 OC 

4500020000 

45000201  IOC 

4500020205C 

4.5000201150 

4500020020C 

45000201 05C 

47-'57C0r5E 

47157C0075E 

47157C0120E 

47157C0105E 

47157C0140E 

47157C0150E 

47157C0145E 

47157C0185E 

47157C0295E 

47157C0300E 

47157C0245E 

47157C0240E 

47157C0240E 

47157C0295E 

47157C0235E 

47157C0230E 

47l57C0r0E 

47157C0115E 

47157C0150E 

47157C0155E 

47157C0145E 

47157C0090E 

47157C0185E 

47157C0190E 

47157C0205E 

47157C0210E 

47157C0215E 

47157C0095E 

47157C0170E 


Effective 
date 


r 

1-1 


1 1  02'94 
11  0294 
11 '02  94 
n  02  94 
1 1  02/94 
1 1  02/94 
11  02  94 
11  0294 
11  02  94 
11  02  94 
11  02  94 
11  02  94 
n  02  94 
n  02  94 
1 1-02  94 
1-  02^94 
1 1  02/94 

I  ^  02  94 
-  •  02  94 
■  •  C2  94 
V  02  94 
:  1  02 '94 

02-94 
0294 

II  02  94 
1 1  02  94 
n  02  94 
1 1  02  94 
11  02 '94 
1 1  C2  94 
1 1  02  94 
ir02  94 
1 1  02  94 
11  02  94 
1102  94 
11  02  94 
11  0294 
11  0294 
ir0294 
11  0294 

1 1  02  94 

12  0294 
12  02  94 
i:.02  94 
120294 
1202  94 
12  02-94 
1202  94 
1202/94 
12,02'94 
12  02/94 
12/02,94 
12/02/94 
12,0294 
12  0294 
12/02/94 
1202,94 
12  02/94 
12  0294 
12;  0294 
12/02/94 
12,02/94 
12/02,'94 
1202/94 
ia'02/94 
12/02/94 
12/02,'94 
1202''94 
12/02/94 
12/02.94 
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Federal  Emergency  Management  Agency— Compendium  of  Flood  Map  Changes— Continued 

[Map  Revisions  Effective  October  1 ,  1994  ttirough  December  31 ,  1994] 


Region 


04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04  , 
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04  . 

04  . 

04  . 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 

04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 
04.. 


State 


TENNESSEE  . 

TENNESSEE  . 

TENNESSEE  . 

TENNESSEE  . 

TENNESSEE  . 

TENNESSEE  . 

TENNESSEE  . 

TENNESSEE  . 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  .. 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  ... 

TENNESSEE  .... 


Community 


MEMPHIS,  CITY  OF 

MEMPHIS.  CITY  OF 

MEMPHIS.  CITY  OF 

MEMPHIS,  CITY  OF 

MEMPHIS.  CITY  OF 

MEMPHIS.  CITY  OF 

MEMPHIS,  CITY  OF 

MEMPHIS.  CITY  OF 

MEMPHIS,  CITY  OF 

MEMPHIS,  CITY  OF 

MEMPHIS.  CITY  OF 

MEMPHIS.  CITY  OF 

MEMPHIS,  CITY  OF 

MEMPHIS,  CITY  OF 

MEMPHIS,  CITY  OF 

MEMPHIS,  CITY  OF 

MEMPHIS.  CITY  OF 

MEMPHIS.  CITY  OF 

MEMPHIS,  CITY  OF 

MEMPHIS.  CITY  OF 

MEMPHIS,  CITY  OF 

MEMPHIS.  CITY  OF 

MILLINGTON.  CITY  OF 
MILLINGTON,  CITY  OF 
MILLINGTON,  CITY  OF 
MILLINGTON.  CITY  OF 

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  •  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  '  

SHELBY  COUNTY  '  

SHELBY  COUNTY  '  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  ' 

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  '  

SHELBY  COUNTY  * 

SHELBY  COUNTY  '  

SHELBY  COUNTY  '  

SHELBY  COUNTY  • 

SHELBY  COUNTY  *  

SHELBY  COUNTY  "  


Map  panel 
number 


47157C0180E 

47157C0175E 

47157C0165E 

47157C0140E 

47157C0100E 

47157C0265E 

47157C0260E 

47157C0270E 

47157C0255E 

47157C0275e 

47157C0250E 

47157C0225E 

47157C0220E 

47157C0230E 

47157C0280E 

47157C0235E 

47157C0285E 

47157C0130E 

47157C0135E 

47157C0195E 

47157C0125E 

47157C0290E 

47157C0060E 

47157C0100E 

47157C0055E 

47157C0050E 

47157C0130E 

47157C0140E 

47157C0065E 

47I57C0040E 

47157C0035E 

47157C0045E 

47157C0030E 

47157C0050E 

47157C0025E 

47157C0010E 

47157C0005E 

47157C0015E 

47157C0055E 

47157C0020E 

47157C0070E 

47157C0060E 

47157C0110E 

47157C0105E 

47157C0115E 

47157C0100E 

47157C0120E 

47157C0095E 

47157C0080E 

47157C0075E 

47157C0085E 

47157C0125E 

47157C0090E 

47157C0230E 

47157C0275E 

47157C0245E 

47157C0280E 

47157C0290E 

47157C0285E 

47157C0300E 

47157C0295E 

47157C0240E 

47157C0235E 

47157C0150E 

47157C0145E 

47157C0155E 

47157C0160E 

47157C0185E 


SHELBY  COUNTY  *  47157C0200E 

SHELBY  COUNTY  '  |  47157C0195E 


Effective 
date 


12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12702/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12'02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

12/02/94 

^2J02m 

12/02/94 

12/02/94 


Region 


04 
05 
05 
05 
05 
05 
05 
05 
05  , 
05  . 
05  . 
05  . 
05  . 
05  . 
05  . 
05  . 
05  . 
05  . 
05  . 
05  . 
05  . 
05  . 
05  . 

05  . 

05  . 

05  .. 

05  .. 

05  .. 

05  .. 

05  .. 

05  .. 

05  .. 

05  .. 

05  .. 

05  .. 

05  .. 

05  .. 

05  .. 

05  .. 

05  .. 

05  .. 

05  .. 

05  .. 

05  .. 

05  ... 

05  ... 

05  ... 

06  ... 
06  ... 
06  ... 
06  ... 
06  ... 
06... 
06  ... 
06  .  . 
06  ... 
06  ... 
06  ... 
06  ... 
C6  ... 
06  ... 
06  .... 
06  .... 
06  .... 
06  .... 
06  .... 
06  .... 
06  .... 
06  .... 
06  .... 


FEDERAL  EMERGENCY  MANAGEMENT  AGENCY-COMPENDIUM  OF  FLOOD  MAP  CHANGES-Cootinued 
[Map  Revisions  Effective  October  l ,  1 994  througti  December  31 .  1 994) 


State 


TENNESSEE 

ILLINOIS  

ILLINOIS  

INDIANA  

INDIANA  

INDIANA  

INDIANA  

INDIANA  

INDIANA  

INDIANA  

INDIANA  

INDIANA  

INDIANA  

INDIANA  

INDIANA  

INDIANA  

INDIANA  

INDIANA  

INDIANA  

INDIANA  

INDIANA  

INDIANA  

INDIANA  

INDIANA  

INDIANA  

MICHIGAN  

MINNESOTA  .. 
MINNESOTA  .. 
MINNESOTA  .. 
MINNESOTA  .. 
MINNESOTA  .. 
MINNESOTA  .. 
MINNESOTA  .. 
MINNESOTA  .. 
MINNESOTA  .. 
MINNESOTA  ... 
MINNESOTA  ... 

OHIO  

OHIO  . 

OHIO  . 

OHIO  . 

OHIO  . 

OHIO  . 

OHIO  . 

OHIO  . 

OHIO  . 

OHIO  . 

ARKANSAS 

ARKANSAS  .. 

ARKANSAS  .. 

ARKANSAS  .. 

ARKANSAS  .. 

ARKANSAS  .. 

ARKANSAS  .. 

ARKANSAS  .. 

ARKANSAS  .. 

ARKANSAS  .. 

OKLAHOMA  .. 

OKLAHOMA  .. 

OKLAHOMA  ... 

OKLAHOMA  ... 

OKLAHOMA  ... 

OKLAHOMA  ... 

OKUHOMA  ... 

OKLAHOMA  ... 

OKLAHOMA  ... 

OKLAHOMA  ... 

OKLAHOMA  ... 

OKLAHOMA  ... 

OKLAHOMA  ... 


Community 


SHELBY  COUNTY  *  . 
GRUNDY  COUNTY  •  ... 

GRUNDY  COUNTY  *  

BLACKFORD  COUNTY*  .. . 
BLACKFORD  COUNTY*  . 
BLACKFORD  COUNTY*  

BLACKFORD  COUNTY*  

BLACKFORD  COUNTY*  . 

BLACKFORD  COUNTY*  

ELLETSVILLE.  TOWN  OF  . 

JASPER,  CITY  OF  

JASPER.  CITY  OF  

JASPER,  CITY  OF  

JASPER,  CITY  OF  

JASPER.  CITY  OF  

JASPER,  CITY  OF  

JASPER,  CITY  OF  .. 

JASPER,  CITY  OF  

JASPER.  CITY  OF  

JASPER,  CITY  OF  

JASPER,  CITY  OF  

JASPER,  CITY  OF  

JASPER.  CITY  OF  ... . 

JASPER,  CITY  OF  

JASPER.  CITY  OF  

MARQUETTE,  CITY  OF  

ARGYLE,  CITY  OF  

PRESTON.  CITY  OF  

ST.  CLOUD.  CITY  OF  

ST.  CLOUD,  CITY  OF  , 

ST.  CLOUD,  CITY  OF  

ST.  CLOUD,  CITY  OF    . 

STEARNS  COUNTY-  

STEARNS  COUNTY-  

STEARNS  COUNTY*  

STEARNS  COUNTY-  

WAITE  PARK,  CITY  OF  

CLERMONT  COUNTY  * 

CLERMONT  COUNTY  *  

CLERMONT  COUNTY  *  

CLERMONT  COUNTY  •  

CLERMONT  COUNTY  *  

CLERMONT  COUNTY  •  

CLERMONT  COUNTY  * 

CLERMONT  COUNTY  *  

MILFORD,  VILLAGE  OF  

SOUTH  LEBAt-JON.  VILLAGE  OF 
MAUMELLE,  CITY  OF    . 

MAUMELLE,  CITY  OF 

MAUMELLE,  CITY  OF 

PULASKI  COUNTY  '  

PULASKI  COUNTY  *  

PULASKI  COUNTY  *  ... . 
PULASKI  COUNTY  *  ... 

PULASKI  COUNTY  *  

PULASKI  COUNTY  *  

PULASKI  COUNTY  *  

OSAGE  COUNTY*  

OSAGE  COUNTY*  

OSAGE  COUNTY*  

OSAGE  COUNTY*  

OSAGE  COUNTY-  

OSAGE  COUNTY*  

OSAGE  COUNTY*  

OSAGE  COUNTY*  

OSAGE  COUNTY*  

OSAGE  COUNTY*  

OSAGE  COUNTY*  

OSAGE  COUNTY*  

OSAGE  COUNTY*  


Map  panel 
number 


47157C0190E 

1702560020D 

1702560000 

1804789999B 

1804780003B 

1804780004B 

18047800028 

1 804780001 B 

1804780000 

180170C 

1 80055001 OC 

1800550009C 

180055001 1C 

1 8005500 14C 

1800550008C 

1 8005500 13C 

1 80055001 2C 

1800550000 

1800550C07C 

1 80055000 1C 

1800550006C 

1800550002C 

1B00550003C 

180C550005C 

1800550004C 

2607160025B 

2702680001 C 

2701290001 D 

270456001 OC 

270456001 5C 

2704560000 

2704560005C 

2705460ie')B 

27054601 95B 

27054601906 

2705460000 

27046 100C5D 

3900650025C 

3900650055D 

3900650045C 

3900550050D 

3900550070D 

3900650000 

3900650095D 

3900650075D 

3902270005D 

3905630005C 

0505770002 A 

0505770000 

0505770001 A 

0501790258E 

0501790259E 

050  79031 OD 

0501790256E 

05017902570 

0501790000 

0.501 7901 20  D 

4001 4 6002 5C 

4001460300C 

4001460290C 

4001460295C 

400 14603 IOC 

4001460325C 

4001460320C 

4001 4604 OOC 

4001460350C 

4001460375C 

4001460275C 

4001460250C 

4001450075C 


Effective 
date 


12/02/94 

12/15/94 

12/15/94 

11/01/94 

11/01/94 

11 '01/94 

11/01/94 

11/01/94 

11/01/94 

10/04/94 

10/18/94 

10/18/94 

10/18/94 

10/18/94 

10/18/94 

10/18/94 

10/18/94 

10/18,'94 

10/18/94 

10/18/94 

10/18/94 

10/18/94 

10/18/94 

1018  94 

10/18/94 

12/02/94 

10/18/94 

11/02/94 

11/16.'94 

11 '16/94 

1.1/16/94 

11/16/94 

11/16/94 

11,16/94 

11/16/94 

11/16/94 

11/16/94 

11/16'94 

11/16/94 

11/16/94 

11/16/94 

11/16/94 

11/16.'94 

11/16.''94 

11/16.'94 

11/16/94 

10/ IS '94 

11, '02/94 

11 '02. 94 

11, '02,94 

11 '02,-94 

11'02,'94 

1l'02'94 

11/02/94 

1 1  '02,'94 

11, '02 '94 

11, '02/94 

12/15/94 

12/15/94 

12yl5,-94 

12/15.'94 

12/15/94 

12/15/94 

12, 15 '94 

12' 15/94 

12/15.'94 

12/15/94 

12/'15'94 

1Z'15/94 

12/ 15 '94 
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Region 


06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
10 
10 
10 


State 


OKLAHOMA 
OKLAHOMA  , 
OKLAHOMA 
OKLAHOMA 
OKLAHOMA 
OKLAHOMA 
OKLAHOMA 
OKLAHOMA 
OKLAHOMA 
OKLAHOMA  , 
OKLAHOMA  , 
OKLAHOMA  , 
OKLAHOMA  , 
OKLAHOMA  , 
OKLAHOMA  . 
OKLAHOMA  . 
OKLAHOMA  , 
OKLAHOMA  . 
OKLAHOMA  . 
OKLAHOMA  . 
OKLAHOMA  , 
OKLAHOMA  . 
OKLAHOMA  . 
OKLAHOMA  . 
OKLAHOMA  . 
OKLAHOMA  , 
OKLAHOMA  . 
OKLAHOMA  . 
OKLAHOMA  . 

TEXAS  

TEXAS  

TEXAS  

COLORADO 
COLORADO 
COLORADO 
COLORADO 
COLORADO 
COLORADO 
COLORADO 
COLORADO 
COLORADO 
COLORADO 
COLORADO 
COLORADO 
COLORADO 
COLORADO 
COLORADO 
COLORADO 

UTAH  

UTAH  

OREGON  

OREGON  

OREGON  


'Unicorporated  areas  only. 


Community 


OSAGE  COUNTY*  

OSAGE  COUNTY-  

OSAGE  COUNTY"  

OSAGE  COUNTY-  

OSAGE  COUNTY-  

OSAGE  COUNTY-  

OSAGE  COUNTY-  

OSAGE  COUNTY-  

OSAGE  COUNTY*  

OSAGE  COUNTY*  

OSAGE  COUNTY* 

OSAGE  COUNTY* 

OSAGE  COUNTY-  

OSAGE  COUNTY-   

OSAGE  COUNTY-  

OSAGE  COUNTY-   

OSAGE  COUNTY-  

OSAGE  COUNTY*  

OSAGE  COUNTY-  

OSAGE  COUNTY-  

OSAGE  COUNTY*  

OSAGE  COUNTY*  

OSAGE  COUNTY*  

OSAGE  COUNTY*  

OSAGE  COUNTY*  

OSAGE  COUNTY*   

OSAGE  COUNTY*  

OSAGE  COUNTY*  

OSAGE  COUNTY*  

VAN  HORN.  TOWN  OF  

VAN  HORN,  TOWN  OF  

VAN  HORN.  TOWN  OF  

COLORADO  SPRINGS.  CITY  OF 
COLORADO  SPRINGS.  CITY  OF 

FRISCO.  TOWN  OF  

SUMMIT  COUNTY  *  

SUMMIT  COUNTY  *  

SUMMIT  COUNTY  * 

SUMMIT  COUNTY*  

SUMMIT  COUNTY  *  

SUMMIT  COUNTY  *  

SUMMIT  COUNTY  *  

SUMMIT  COUNTY  *  

SUMMIT  COUNTY  * 

SUMMIT  COUNTY  *  

SUMMIT  COUNTY  *  

SUMMIT  COUNTY  *  

SUMMIT  COUNTY  *  

UTAH  COUNTY  *  

UTAH  COUNTY  *  

EUGENE.  CITY  OF  

EUGENE.  CITY  OF  

EUGENE.  CITY  OF  


Letters  of  Map  Change 

[Etiective  Octotjer  1,  1994  through  December  3i.  1994] 


Map  panel 
number 


4001460000 

4001460050C 

4001 460 125C 

4001 460 175C 

4001 4601 50C 

4001460225C 

4001 460 195C 

4001460200C 

4001460425C 

4001 4601 OOC 

4001460625C 

400 14606 IOC 

4001460620C 

4001460650C 

4001460655C 

4001460440C 

4001460660C 

4001460665C 

4001460600C 

4001460670C 

4001460500C 

4001460450C 

4001460475C 

4001460575C 

4001 46051 5C 

4001460550C 

4001460545C 

4001460525C 

4001460535C 

4801630000 

4801630003C 

4801630005C 

0800600000 

0800600287E 

0802450001 C 

0802900235C 

0802900 120C 

080290020 1C 

08029001 95C 

0802900 185C 

08029001 92C 

08029001 19C 

08029001 18C 

0802900 137C 

08029001 84C 

08029001 40C 

08029001 82C 

0802900000 

49551 70503B 

4955170000 

4101220004C 

4101220000 

4101220005C 


Effective 
date 


12/15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
12,'15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
12/15/94 
11/02/94 
11/02/94 
11/02/94 
11/02/'94 
11/02/94 
11/02/94 
11/02/94 
11/02/94 
11/02/94 
11/02/94 
11/02/94 
11/02/94 
11/02/94 
11/02/94 
11/02/94 
11/02/94 
11/02/94 
11/02/94 
11/02/94 
12/15/94 
12/15/94 
10/18/94 
10/18/94 
10/18/94 


Region 

State 

Community 

Map  panel 
number 

Effective 
date 

Case 

number 

Deter- 
mination 

01  

01  

ct 

CT  

CT  

CT  

CT  

MA 

MA 

ME 

FAIRFIELD.  TOWN  OF  

MADISON.  TOWN  OF  

0900070007B 
090079001 3C 
0900320004B 
0900150006C 
09001 50006C 
2501930005C 
2500620001 A 
2301900001 B 

12/13/94 
12/22/94 
12/07/94 
11/10/94 
12/12/94 
11/11/94 
12/23/94 
12/01/94 

95-01 -032A 
95-01-008P 
95-01-001 P 
94-01-031 P 
94-01 -066A 
94-01 -037P 
95-01-028A 
95-01-034A 

02 
05 

01  

NEW  BRITAIN.  CITY  OF 

05 

01  

STAMFORD,  CITY  OF  

06 

01   

01  

STAMFORD.  CITY  OF  

FRAMINGHAM,  TOWN  OF  

02 
06 

01   

REHOBOTH,  TOWN  OF  

02 

01   

ACTON.  TOWN  OF  

02 

LETTERS  OF  MAP  CHANGE— Continued    ^ 

{Effiective  October  1.  1994  tirough  December  31.  1994' 


Rfegion 


State 


01    

ME  

01   

ME  

01    

ME  

01   

ME  

01    

ME  

01    

ME  

01    

ME  

02  

NJ  

02  

NJ  

02  

NJ  

02  

NJ  

02  

NJ  

02  

NJ  

02  

NJ  

02  

NJ  

02  

NJ  

02  

NY  

02  

NY  

02  

PR  

02  

PR  

03  

DE  

03  

MD 

03  

MD 

03  

MD 

03  

MD 

03  

MD 

03  

PA  

03  

PA  

03  

PA  ...... 

03  

PA  

03  

PA  

03  

PA  

03  

PA  

03  

PA  _ 

03  

VA  

03  

VA  

03  

VA  

03  

VA  

03  

VA  

03  

VA  

03  

VA  

03  

VA  

03  

-VA  

03  

VA  

03  

VA  

03  

VA  

03  

VA  

03  

WV  

03  

WV  

03  

WV  

04  

AL  

04  

AL 

04  

AL  

04   

AL 

04   

AL 

04   

AL  

04   

AL 

04   

AL  

04   

AL 

04   

FL 

04   

FL  

04   

FL  

04   

FL  

04   

FL  

04   

FL  

04    

FL  

04   

FL  

04   

FL  

04   

FL  

04   

FL  

Community 


BRfSTOL.  TOWN  OF  _ „.._ 

CAPE  ELIZABETH.  TOWN  OF 

DEDHAM,  TOWN  OF  „ 

FRENCHV1LLE,  TOWN  OF 

ORONO,  TOWN  OF  __ 

SCARBOROUGH,  TOWN  OF  . 

STCW4INGT0N,  TOWN  OF 

ATLANTIC  CITY.  CITY  OF 

CLIFTON,  OTY  OF  „ „.. 

EDISON,  TOWNSHIP  OF  ..„ 

HOLMOEL,  TOWNSHIP  OF  „..  . 

JERSEY  C>TY,  QTY  OF  „ 

RAMSEY,  BOROUGH  OF  _. 

RANDOLPH,  TOWNSHIP  OF  „.. 

RIVER  VALE,  TOWNSHIP  OF 

WEST  WINDSOR.  TOWNSHIP  OF 

COHOES,  CITY  OF  

NEW  YORK,  CITY  OF _ 

PUERTO  RICO,  COMMONWEALTH  OF 
PUERTO  RICO,  COMMONWEALTH  OF 

FENWICK  ISLAND,  TOWN  OF _  .. 

ANNE  ARUNDEL  COUNTY  ' 

BALTIMORE  COUNTY*  

ELKTON,  TOWN  OF  

GARRETT  COUNTY  *  _. 

TALBOT  COUNTY  *  

ALTOONA,  CITY  OF  

BRISTOL,  TOWNSHIP  OF 

CHESTER,  TOWNSHIP  OF  

DOUGLASS,  TOWNSHIP  OF  

LOWER  MIFFLIN,  TOWNSHIP  OF 

MATAMORAS,  BOROUGH  OF  

NEW  BRITAIN,  TOWNSHIP  OF 

WYOMISStNG,  BOROUGH  OF  

ALEXANDFIIA,  CITY  OF  ...„ 

CHESAPEAKE,  CITY  OF  

FAIRFAX  COUNTY  * 


FAIRFAX  COUNTY  *  _ „ 

FAIRFAX  COUNTY  *  „.. 

FAIRF/\X  COUNTY  *  _ „_ 

FA^RFAX  COUNTY  *  

KING  &  QUEEN  COUNTY  *  . 
SHENANDOAH  COUNTY  *  _ 
VIRGINIA  BEACH.  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 
VIRGINIA  BEACH,  CITY  OF 

BOONE  COUNTY  *  „. 

HUNTINGTON,  CITY  OF  

PARKERSBU1RG,  CITY  OF  .. 

DECATUR,  aTY  OF  „.. 

LANETT.  CITY  OF _.. 

MONTGOMERY  COUNTY  * 
MONTGOMERY,  CITY  OF  ... 
MONTGOMERY,  CITY  OF  ..„ 
MONTGOf^RY,  CITY  OF  __ 
TUSCALOOSA,  CITY  OF  ._.. 

TUSCALOOSA,  CITY  OF 

WETUMPKA,  CITY  OF „_ 

ALACHUA  COUNTY*  __ 

BAY  COUNTY*  

BAY  COUNTY*  „... 

BRADFORD  COUNTY  * 

BREVARD  COUNTY  * _.. 

BREVARD  COUNTY  * _... 

BREVARD  COUNTY  * _.. 

BREVARD  COUNTY  * _.. 

BREVARD  COUNTY  * „.. 

BREVARD  COUNTY  * _.. 

BREVARD  COUNTY  * _.. 


Map  panel 
nufTiber 


23021 500 15B 

2300430008C 

230279 

230165  B 

23011300106 

2300520022D 

230294001 OC 

3452780005D 

3403980001 B 

340261 0003C 

3403000001C 

3402230004B 

3400640001 C 

340358001 OD 

3400690002B 

3402560004C 

3600060005B 

3604970 128D 

7200000047D 

72000001  lie 

1050840001D 

240008001 8C 

24001 00390B 

2400220003C 

24003401 OOB 

2400660029A 

4201590002B 

420984001 OD 

42045C0057D 

4219110010A 

4215820005B 

4207580005A 

4209870005C 

4213750002A 

5155190005D 

510034  B 

5155250025D 

5155250050D 

5155250079D 

51552501000 

51552501000 

51 008201 OOA 

51014701758 

51553100290 

5155310029D 

51553100330 

5155310034D 

54005C0070B 

5400180006C 

5402140002B 

0101750015B 

01 0029001  OB 

01101C0200F 

Ot101C0066F 

01101C0070F 

01101C0070F 

0102030025A 

0102030045A 

0100700005B 

120001 0259A 

1200040361 D 

1200040351 D 

12007C0245D 

12009001 15E 

12009C0270E 

12009C0275E 

12009C0275E 

12009C0366E 

12009C0365E 

12009C0365E 


Effective 
date 


12/28/94 

T2/09/94 

11/17/94 

11/17/94 

10/20/94 

12/14/94 

10/24/94 

11/14/94 

10/31/94 

12/09/94 

12/09/94 

10/24/94 

10/31/94 

12/21/94 

10/20/94 

10/04/94 

11/22/94 

10/1494 

10/17/94 

12/13/94 

10/14/94 

lO/IS.W 

11/22'94 

12/22/94 

n/23/'94 

11/16/94 

11/17/94 

12/20/94 

10/27/94 

10/07/94 

11/17/94 

11/17/94 

11/18/94 

12/12/94 

11/01/94 

12/30/94 

10/13/94 

11/17/94 

10/12/94 

10/11/94 

10/13/94 

11/29/94 

10/26/94 

12/09/94 

12/08/94 

12/22/94 

12/08/94 

11/08/94 

10/04/94 

12/2a-94 

11/08/94 

10/14/94 

11, '08/94 

11,-21/94 

11/09/94 

11/09,'94 

11/T6/94 

11/16/94 

12/09/94 

11/21/94 

10/19('94 

to/14/94 

10/31/94 

10/14/94 

10/14/94 

11/01/94 

12/15/94 

11/01/94 

11/01/94 

12/15/94 


Case 
number 


95-01-014A 

95-01-002A 

95-0-r-OIOA 

94-01 -068A 

94-01-064A 

95-01-004A 

94-01 -074A 

94-02-1 42A 

94-02-121P 

94-02- 132A 

95-02-004A 

94-02-032A 

94-02-026A 

95-02-020A 

94-02-1 04A 

94-02-092A 

94-02-138C 

94-02-090A 

94-02-1 26A 

95-02-022A 

94-03-3 18A 

94-03-3 loA 

95-03-052A 

95-03-050A 

94-03-302A 

94-03-2 10A 

95-O3-O06A 

94-03-151P 

94-03-1 45P 

94-03-079P 

95-03-026A 

95-03-01 6A 

94-03-076A 

94-03-04 IP 

95-03-002A 

95-03-062A 

94-03-3 12A 

94-03-322A 

94-03-286A 

94-03-290A 

94-03-3 10A 

95-03-O40A 

94-03-131P 

94-03-298A 

95-03-024A 

95-03-008A 

94-03-326A 

94-03-202A 

94-03-320A 

94-03-330A 

95-04-048A 

944-179 

951-016 

951-077 

951-047 

951-048 

93-04-301 P 

93-04-30 IP 

96-O4-058A 

951-054 

934-036 

944-004 

944-214 

944-170 

881-032 

944-186 

951-062 

944-192 

944-206 

951-108 


Deter- 
mination 

17 

01 

02 

01 

02 

02 

01 

01 

06 

01 

02 

01 

01 

02 

01 

01 

01 

02 

01 

01 

01 

02 

T7 

02 

02 

02 

02 

08 

06 

06 

02 

02 

01 

05 

02 

01 

02 

02 

01 

02 

02 

02 

06 

01 

02 

02 

02 

02 

02 

02 

CM 

02 

02 

02 

02 

02 

05 

05 

01 

02 

01 

01 

62 

02 

01 

01 

01 

02 

01 

01 
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7S51 


Region 


State 


04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL 

04  

FL  ........ 

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04 

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

Community 


BREVARD  COUNTY  * 

BREVARD  COUNTY ' 

BREVARD  COUNTY  * 

BREVARD  COUNTY  * 

BREVARD  COUNTY  * 

BREVARD  COUNTY  * 

BREVARD  COUNTY  * 

BREVARD  COUNTY  * 

BREVARD  COUNTY  * 

BREVARD  COUNTY  * 

BREVARD  county'* 

BREVARD  COUNTY  * 

BREVARD  COUNTY  * 

BREVARD  COUNTY  * 

BREVARD  COUNTY  * 

BREVARD  COUNTY  * 

BREVARD  COUNTY  ' 

BREVARD  COUNTY  * 

BROWARD  COUNTY*  

BROWARD  COUNTY*  

CAPE  CORAL.  CITY  OF  

CAPE  CORAL.  CITY  OF  

CAPE  CORAL.  CITY  OF  .... 
CASSELBERRY.  CITY  OF  .... 
CASSELBERRY.  CITY  OF  . 

CASSELBERRY.  CITY  OF 

CHARLOTTE  COUNTY  * 

CITRUS  COUNTY  * 

CITRUS  COUNTY  * 

CITRUS  COUNTY  * 

CITRUS  COUNTY  * 

CLAY  COUNTY  * 

COCONUT  CREEK,  CITY  OF  .  . 

COLLIER  COUNTY  * 

COLLIER  COUNTY  * 

COLLIER  COUNTY  * 

CORAL  SPRINGS.  CITY  OF 
CORAL  SPRINGS.  CITY  OF  . 

DADE  COUNTY*  

DADE  COUNTY*  

DADE  COUNTY*  

DADE  COUNTY*  

DADE  COUNTY*  

DADE  COUNTY*  

DADE  COUNTY*  

DADE  COUNTY*  

DAYTONA  BEACH,  CITY  OF  .... 
FORT  WALTON  BEACH.  CITY  OF 
HERNANDO  COUNTY  *  . 
HERNANDO  COUNTY  *  .... 
HIALEAH  GARDENS.  CITY  OF 

HIALEAH.  CITY  OF  

HIALEAH.  CITY  OF  

HIALEAH.  CITY  OF  

HILLSBOROUGH  COUNTY* 

HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  ... . 

HILLSBOROUGH  COUNTY* 

HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  . 
HILLSBOROUGH  COUNTY* 
HILLSBOROUGH  COUNTY*  .. 

HILLSBOROUGH  COUNTY* 

HILLSBOROUGH  COUNTY* 

HILLSBOROUGH  COUNTY* 

HILLSBOROUGH  COUNTY* 

HILLSBOROUGH  COUNTY* 

HILLSBOROUGH  COUNTY*  ... . 
HILLSBOROUGH  COUNTY* 


Map  panel 
number 


12009C0365E 

12009C0430E 

12009C0430E 

12009C0430E 

12009C0435E 

12009C0435E 

12009C0435E 

12009CQ435E 

12009C0435E 

12009C0435E 

12009C0440E 

12009C0441E 

12009C0441E 

12009C0441E 

12009C0441E 

12009C0441E 

12009C0607F 

12009C0607F 

12011C0190F 

12011C0285F 

12§0950030C 

1250950030C 

1250950040C 

1202910005C 

120291 0005C 

1202910005C 

120061 001 4D 

12006301 15B 

1200630220B 

1200630220B 

1200630260B 

1 2006401 40D 

12011C0115F 

1 200670581 E 

1200670582E 

1 200670605 E 

12011C0095F 

12011C0115F 

12025C0075J 

12025C0170J 

12025C0265J 

12025C0265J 

12025C0265J 

12025C0265J 

12025C0265J 

12025C0265J 

125099001 OD 

1201740005B 

1201100140B 

1201100150B 

12025C0075J 

12025C0075J 

12025C0075J 

12025C0075J 

12011200450 

1201120065D 

1201120070E 

1201 1201 60C 

1201 1201 600 

1201120167C 

1301 1201 670 

1201120167C 

1201 1201 670 

1201120167C 

12011 201 67C 

1201 1201 670 

1201120167C 

1201 1201 670 

1201120167C 

1201120167C 


Effective 
date 


12/15/94 

10/11/94 

10/14/94 

12/16/94 

10/14/94 

10/14/94 

10/14/94 

10/14/94 

10/14/94 

11/09/94 

10/14/94 

11/09/94 

11/09/94 

11/09/94 

11/09/94 

10/12/94 

10/25/94 

11/10/94 

12/14/94 

12/21/94 

11/14/94 

12/05/94 

12/05/94 

11/01/94 

12/15/94 

12/15/94 

11/17/94 

11/01/94 

10/04/94 

12/13/94 

10/31/94 

11/08/94 

11/21/94 

10/21/94 

10/21/94 

12/13/94 

12/13/94 

10/26/94 

10/20/94 

10/19/94 

10/12/94 

11/28/94 

12/06/94 

12/14/94 

12/14/94 

12/14/94 

12/28/94 

11/09/94 

10/12/94 

11/08/94 

12/21/94 

10/19/94 

11/29/94 

11/29/94 

11/29/94 

12/15/94 

12/15/94 

11/01/94 

1 1/09/94 

10/18/94 

10/18/94 

10/12/94 

10/20/94 

10/20/94 

11/01/94 

11/01/94 

11/08/94 

1 1/08/94 

11/09/94 

11/21/94 


Case 
number 


951-138 

944-031 

944-119 

9&-04-050A 

944-073 

944-131 

944-181 

944-184 

944-203 

951-028 

944-083 

943-159 

943-160 

944-001 

944-081 

944-093 

94-04-792A 

95-04-078A 

95-04-204A 

95-04-1 72A 

94-04-81 8A 

95-04-1 12A 

95-04-1 12A 

951-015 

951-092 

951-103 

943-201 

951-033 

94-04-826A 

951-110 

944-221 

951-037 

951-073 

94-04-285P 

94-04-285P 

951-125 

944-096 

94-04-958A 

874-017 

95-04-070A 

94-04-906A 

95-04-022A 

95-04-1 50A 

951-141 

951-142 

951-147 

95-04-1 64A 

951-051 

943-254 

94-04-870A 

95-04-2 12A 

94-04-9 14A 

95-04-1 26A 

95-04-1 44A 

951-104 

951-099 

951-121 

94-04-9780 

951-036 

94-04-894A 

94-04-920A 

944-154 

951-007 

951-008 

951-022 

951-023 

951-038 

951-053 

951-055 

951-070 


Deter- 
mination 


01 

01 

01 

01 

02 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

02 

01 

02 

02 

02 

02 

02 

02 

01 

05 

05 

01 

02 

01 

02 

01 

01 

02 

01 

02 

01 

01 

01 

01 

02 

02 

01 

01 

01 

01 

02 

02 

02 

01 

02 

01 

01 

02 

01 

01 

01 

01 
01 
01 
01 
01 
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Hegion 


04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 


Stalsf 


FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
IFL 

Ifl 

FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 


....I.., 
1 


Community 


HILLS80R0UGH  COUNTY* 
HILLSBOROUGH  COUNTY*  , 
HILLSBOROUGH  COUNTY*  , 
HfLLSBOf«DUGH  COUNTY* 
HILLSBOROUGH  COUNTY*  , 
HILLSBOROUGH  COUNTY*  . 
HILLSBOROUGH  COUNTY* . 
HiLLSaORCHJGH  COUNTY*  . 
HILLSBOROUGH  COUNTY*  . 
HILLSBOROUGH  COUNTY*  . 
HfLLSaOROUGH  COUNTY*  . 
HILLSBOROUGH  COUNTY*  . 
HlLLSaOROUGH  COUNTY*  . 
HILLSBOROUGH  COUNTY*  . 
HILLSaOROUGH  COUNTY*  . 
HILLSBOROUGH  COUNTY*  . 
HILLSBOROUGH  COUNTY*  . 
HILLSBOROUGH  COUNTY*  . 
HILLSBOROUGH  COUNTY*  . 
HILLSBOROUGH  COUNTY*  . 
HlLLSaOfOUGH  COUNTY*  . 
HILLSBOROUGH  COUNTY*  . 
HILLSBOROUGH  COUNTY*  . 
HILLSBOROUGH  COUNTY*  . 

INOtAN  RJVER  COUNTY*  

JACKSONVILLE,  CITY  OF  .... 

LAKE  COUNTY*  

LAKE  COUNTY*  _... 

LAKE  COUNTY*  

LAKE  COUNTY* _... 

UKE  COUNTY*  

LAKE  COUNTY*  

LAKE  COUNTY-  

LAKE  COUfiTY-  

LEE  COUNTY* 

LEE  COUNTY*  

LEE  COUNTY*  

LEE  COUNTY*  

LEE  COUNTY*  „.. 

LEE  COUNTY*  

LEE  COUNTY*  

LEON  COUNTY*   

LEON  COUNTY-   

LOf>4GWOQO,  CITY  OF 

N^ANATEE  COUNTY*  

MELBOURNE,  CITY  OF 

f\4ELBOURNe,  CITY  OF 

MELBOURNE,  CITY  OF 

MELBOURNE,  CITY  OF 

t»«ELBOURNE,  CITY  OF 

MELBOURNE,  CITY  OF 

MINNEOLA,  TOWN  OF 

MINNEOLA,  TOWN  OF 

MINNEOLA,  TOWN  Of  

MIRAMAR,  CITY  OF  

MIRAMAR,  CITY  OF  

OKALOOSA  COUNTY*  

OKALOOSA  COUNTY* 

OKEECHOBEE  COUNTY*  

ORANGE  COUNTY- 

ORANGE  COUNTY- 

ORANGE  COUNTY* 

ORANGE  COUNTY* 

ORANGE  COUNTY* 

ORANGE  COUNTY* 

ORANGE  COUNTY* 

ORANGE  COUNTY* 

ORANGE  COUNTY* 

ORANGE  COUNTY* 

ORANGE  COUNTY* 


Map  panel 
nurnber 


1201120167C 

1201120167C 

12011 201 67C 

12011 201 80F 

1201120185F 

1201120192D 

1201120195D 

1201120205D 

1201120205D 

1201120205D 

1201120210E 

1201120210E 

1201120380E 

1201120385E 

1201120385E 

1201120385E 

1201120387E 

12011203875 

1201120389D 

1201120395E 

1201120425C 

1201120494C 

1201120494C 

1201120507C 

12061 C0070E 

1200770237E 

1204210100B 

1204210125B 

121 0421 0225B 

121 0421 0225B 

121 0421 0225B 

121 0421 0225B 

12104210225B 

121 0421 0375B 

1251240225C 

1251240225C 

1251240225C 

1251240225C 

1251240225C 

1251240250B 

1251240250B 

1201430090A 

1201430150A 

120292000 IB 

1201530329C 

12009C0441E 

12009C0441E 

12009C0441E 

12009C0441E 

12009C0441E 

12009C0441E 

1204.1 20001 A 

1 2041 20001 A 

1204120001 A 

12011C0315F 

12011C0315F 

1 201 7302 10D 

1201730230D 

1201770230B 

1201 7901 25D 

1201790200D 

1201790225C 

1201790225C 

1201790225C 

1201790250D 

1201790250D 

1201790250D 

1201790250D 

1201790250D 

1201790250D 


Effectfve 
date 


11/21/94 

11/17/94 

12/13/94 

10/12/94 

11/09/94 

12/01/94 

11/17/94 

12/1 4/94 

10/3T94 

12/14/94 

10/20/94 

11/29r94 

10/31/94 

10/14/94 

10/12'94 

10/31/94 

10/12/94 

12/01 '94 

12/01/94 

10/31/94 

12/09/94 

10/25'94 

12/07/94 

11/21/94 

12/13/94 

11/01  ,'94 

11/03/94 

11/21/94 

11/21/94 

12/15,'94 

11/21/94 

11/21/94 

11/17/94 

11/09/94 

10/T3/94 

11/17/94 

11/17/94 

12/19/94 

11/21/94 

10/19/94 

11/21 '94 

10/31/94 

12/14/94 

12/1S'94 

10/14/94 

10/11/94 

11/21/94 

10/11/94 

11/21 '94 

11/01 '94 

11/21'94 

10/06/94 

1Q/05/94 

10/1 7 '94 

10/20/94 

11,29/94 

1 1  /09/94 

11/01/94 

11/09/94 

10/26/94 

12/13/94 

10/T4/94 

10/1494 

IT/21, '94 

11/ia'94 

10/25/94 

IT '01/94 

10/14/94 

10/T4/94 

lC,'27/94 


Case 
number 


961-079 

961-080 

961-130 

944-151 

951-031 

943-234 

944-122 

944-069 

944-210 

95-04-1 96A 

■944-228 

961-101 

944-227 

944-156 

944-165 

944-227 

944-158 

961-0^ 

951-085 

942-186 

95-04-1 76A 

94-04-974A 

95-04-200A 

961-097 

951-120 

94-04-233P 

94-04-968A 

951-069 

944-160 

944-196 

944-197 

944-198 

951-067 

951-034 

94-04_972A 

95-04-094A 

95-04- 106 A 

95-04-1 62 A 

951-094- 

94-04-950A 

961-093 

944-213 

951-089 

944-161 

94-04-930A 

944-039 

944-046 

944-062 

944-114 

944-193 

944-211 

944-150 

944-152 

944-1® 

94-04-948A 

95-04-060A 

944-115 

951-024 

951-052 

95-04-026A 

951-126 

943-211 

944-078 

951-C65 

94-04 -846P 

94_0J-952A 

943-265 

944-175 

944-t76 

95-04-024A 


Deter- 
mngHon 


01 
01 
01 

oe 

02 

se 
oe 

oe 

01 

«e 

02 

»1 
•1 
oe 

01 

01 
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02 

02 

01 
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01 

02 

02 

01 

01 

01 
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02 

02 

02 

02 

02 

02 

02 

02 

01 

02 
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02 

01 

02 

02 

02 

02 

01 

02 

01 

w 

01 
01 
01 
01 
01 
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01 
02 
01 
01 
01 
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Region 


State 


04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04   

FL  

04  

FL  

04  

FL  

04  

FL  

04   

FL  

04  

FL  

04  

FL  

04  

FL  

04   

FL  

04  

FL  

04   

FL  

04   

FL  

04  

FL  

04   

FL  

04   

FL  

04  

FL  

04  

FL 

04  

FL  

04  

FL 

04  

FL  

04  

FL 

04  

FL  

04  

FL 

04  

FL  

04  

FL 

04  

FL  

04  

FL  

04  

FL  

04  

FL  

04  

FL 

04  

FL 

04  

FL  

04  

FL 

04  

FL  

04  

FL  

04  

FL 

04  

FL  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

04  

Community 


ORANGE  COUNTY- 

ORANGE  COUNTY* 

ORANGE  COUNTY- 

ORANGE  COUNTY- 

ORANGE  COUNTY- 

ORANGE  COUNTY- 

ORANGE  COUNTY- 

ORANGE  COUNTY* 

ORANGE  COUNTY- 

ORANGE  COUNTY- 

ORANGE  COUNTY* 

ORANGE  COUNTY- 

ORANGE  COUNTY- 

ORANGE  COUNTY- 

OSCEOLA  COUNTY- 

PALM  BEACH  COUNTY- 

PALM  BEACH  COUNTY- 

PANAMA  CITY  BEACH,  CITY  OF 

PASCO  COUNTY- 

PASCO  COUNTY* 

PASCO  COUNTY* 

PASCO  COUNTY* 

PASCO  COUNTY* 

PASCO  COUNTY* 

PASCO  COUNTY- 

PASCO  COUNTY- 

PASCO  COUNTY* 

PASCO  COUNTY* 

PASCO  COUNTY* 

PASCO  COUNTY* 

PASCO  COUNTY* 

PASCO  COUNTY* 

PASCO  COUNTY* 

PASCO  COUNTY* 

PASCO  COUNTY- 

PASCO  COUNTY- 

PASCO  COUNTY- 

PASCO  COUNTY- 

PASCO  COUNTY- ; 

PEMBROKE  PINES.  CITY  OF  

PEMBROKE  PINES,  CITY  OF  . 
PEMBROKE  PINES.  CITY  OF  ... 
PEMBROKE  PINES,  CITY  OF    . 

PINELLAS  COUNTY-  

PINELLAS  COUNTY-  

PINELLAS  COUNTY*  

PINELLAS  COUNTY-  :... 

PINELLAS  COUNTY-  

PINELLAS  COUNTY-  

PINELLAS  COUNTY-  

PINELLAS  COUNTY-  

PINELLAS  COUNTY-  

PINELLAS  COUNTY-  

PINELLAS  COUNTY-  

PINELLAS  COUNTY-  

PINELLAS  COUNTY-  

PINELLAS  COUNTY-  

POLK  COUNTY- 

POLK  COUNTY- 

POLK  COUNTY- 

SARASOTA  COUNTY- 

SEMINOLE  COUNTY- 

SEMINOLE  COUNTY- 

STUART,  CITY  OF  

TALLAHASSEE.  CITY  OF 

TALLAHASSEE.  CITY  OF 

TALLAHASSEE.  CITY  OF  

TALLAHASSEE.  CITY  OF 

TAMARAC.  CITY  OF  

TAMARAC.  CITY  OF 


Map  panel 
number 


1201790250D 

1201790250D 

1201790350C 

1201790375D 

1201790375D 

1201790375D 

1201790375D 

1201790375D 

1201790375D 

1201790375D 

1201790400C 

1201790400C 

1201790400C 

1201790525B 

12018900458 

1201920102B 

1201 9201 30B 

1200130005C 

12023001 95D 

1202300352C 

1202300352C 

1202300360D 

1202300360D 

1202300360D 

1202300370D 

1 2023003 70D 

1202300370D 

1202300370D 

1202300370D 

1 202300370 D 

12023003700 

1202300370D 

1 2023003 70D 

120230041 OE 

1202300425E 

1202300425E 

1202300425E 

1 202300450 E 

1202300450E 

12011C0290F 

12011 C0290F 

12011C0295F 

12011C0305F 

1251390039C 

1251390043C 

1251390043C 

1251390069C 

1251390077C 

1251390079C 

1251390079C 

1251390079C 

1251390079C 

1251390079C 

1251390079C 

1251390079C 

1251390079C 

1251390079C 

1202610125B 

120261 01 25B 

120261 0550E 

1251440141D 

120289011  OB 

1 2028901 45B 

1201650005C 

1201440005C 

1201440005C 

1201440005C 

1201440010C 

12011C0185F 

12011C0185F 


Effective 
date 


11/10/94 

11/01/94 

11/14/94 

10/04/94 

11/17/94 

10/14/94 

10/19/94 

11/08/94 

11/01/94 

11/08/94 

10/20/94 

11/17/94 

10/19/94 

12/28/94 

12/16/94 

11/08/94 

11/09/94 

12/15/94 

10/31/94 

12/05/94 

12/15/94 

12/19/94 

11/21/94 

12/15/94 

12/07/94 

11/01/94 

12/30/94 

10/20/94 

10/20/94 

10/20/94 

12/01/94 

12/13/94 

12/13/94 

12/30/94 

10/17/94 

11/21/94 

11/17/94 

10/12/94 

11/17/94 

11/16/94 

11/01/94 

10/26/94 

12/16/94 

12/15/94 

12/15/94 

12^21/94 

11/21/94 

12/06/94 

10/14/94 

10/25/94 

10/27/94 

10/27/94 

11/29/94 

12/21/94 

12/28/94 

12/30/94 

12/30/94 

12/14/94 

12/14/94 

11/17/94 

10/20/94 

11/01/94 

11/09/94 

11/23/94 

11/17/94 

11/17/94 

11/17/94 

11/01/94 

10/21/94 

11/08/94 


Case 
number 


95-04-086A 

951-014 

943-235 

94-04-9 16A 

944-008 

944-042 

944-142 

944-202 

944-208 

951-039 

94-04-956A 

943-245 

943-261 

95-04-1 80A 

9&-04-032A 

951-043 

944-144 

951-090 

944-216 

95-04-1 10A 

951-105 

95-04-1 60A 

951-098 

951-139 

94-04-830A 

944-201 

95-04-1 78A 

951-003 

951-004 

951-005 

951-078 

951-123 

951-124 

95-04-234A 

94-04-876A 

944-195 

951-074 

944-153 

944-207 

95-04-034A 

951-019 

94-04-928A 

95-04-228A 

95-04- 136 A 

95-04-1 36A 

95-04-1 54 A 

943-044 

95-04-1 20A 

94-04-896A 

95-04-01 OA 

95-04-042A 

95-04-044A 

95-04-080A 

95-04-1 56A 

95-04-1 90A 

95-04-230A 

95-04-236A 

951-087 

951-088 

94-04-976A 

94-04-305P 

944-204 

943-263 

94-04-932A 

943-178 

943-179 

943-190 

951-030 

94-04-964A 

95-04-006A 


Deter- 
mination 


01 

01 

01 

02 

02 

01 

01 

01 

01 

01 

01 

02 

01 

01 

01 

02 

02 

02 

02 

01 

01 

01 

02 

02 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

02 

02 

01 

01 

01 

01 

01 

01 

01 

01 

01 

02 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

02 

02 

02 

06 

02 

02 

01 

02 

02 

02 

02 

01 

01 


Region 


LETTERS  OF  MAP  CHANGE— Continued 

[Effective  October  1,  1994  through  December  31.  1994] 


State 


04   

FL 

04  

FL 

04   

FL 

04   

FL 

04   

FL 

04  

GA 

04  

GA 

04   

GA 

04   

GA 

04   

GA 

04   

GA 

04   

GA 

04   

GA 

04  

GA 

04   

GA 

04   

GA 

04   

GA 

04   

GA 

04  

GA 

04   

GA 

04- 

KY 

04   

KY 

04   

KY 

04   

MS 

04   

MS 

04   

MS 

04  

MS 

04  

MS 

04  

MS 

04   

MS 

04  

MS 

04   

MS 

04   

MS 

04  

NC 

04   

NC 

04   

NC 

04   

NC 

04  

NC 

04   

NC 

04   

NC 

04   

NC 

04   

NC 

04  

NC 

04  

NC 

04  

NC 

04   

NC 

04   

NC 

04  

NC 

04   

NC 

04  

NC 

04  

SC 

04   

SC 

04   

SC 

04  

SC 

04   

SC 

04   

SC 

04  

SC 

04  

SC 

04  

TN 

04  

TN 

04   

TN 

04   

TN 

04  

TN 

04  

TN 

04  

TN 

04  

TN 

04  

TN 

04   

TN 

04   

TN 

04  

TN 

I 

....... 

•• 

:t:: 

, 

.... 
.... 

...f... 


Community 


TAMARAC,  CITY  OF  

TAMARAC,  CITY  OF  

TAMARAC,  CITY  OF  

WALTON  COUNTY-  

WEST  MELBOURNE,  CITY  OF  

ALBANY,  CITY  OF  

ALBANY,  CITY  OF  

ATLANTA,  CITY  OF  

CARROLLTON,  CITY  OF 

COBB  COUNTY-  

COBB  COUNTY-  

DALTON,  CITY  OF  

DEKALB  COUNTY-  

FULTON  COUNTY* 

FULTON  COUNTY*  

FULTON  COUNTY*  

GWINNETT  COUNTY-  

THOMASVILLE,  CITY  OF  

UNION  COUNTY- 

WOODSTOCK,  CITY  OF  

COVINGTON,  CITY  OF 

JEFFERSON  COUNTY- 

JEFFERSON  COUNTY-  

DESOTO  COUNTY-  ." 

DESOTO  COUNTY-  

GREENWOOD,  CITY  OF  

HINDS  COUNTY-  

HINDS  COUNTY-  

LOWNDES  COUNTY-  

MADISON  COUNTY-  

PEARL  RIVER  VALLEY  WATER  SUPPLY  DISTRICT 
PEARL  RIVER  VALLEY  WATER  SUPPLY  DISTRICT 

RICHLAND,  CITY  OF  

CARY,  TOWN  OF 

CATAWBA  COUNTY-  

CATAWBA  COUNTY-  

CRAVEN  COUNTY-  

CRAVEN  COUNTY-  

GRANVILLE  COUNTY-  

HAYWOOD  COUNTY-  

HAYWOOD  COUNTY-  

MECKLENBURG  COUNTY-  

MECKLENBURG  COUNTY'  

MECKLENBURG  COUNTY*  

NEW  HANOVER  COUNTY-  

OLD  FORT,  TOWN  OF  

ONSLOW  COUNTY*  

ONSLOW  COUNTY-  

ONSLOW  COUNTY-  

WILMINGTON,  CITY  OF  

BERKELEY  COUNTY'  

DORCHESTER  COUNTY'  

DORCHESTER  COUNTY-  

DORCHESTER  COUNTY'  

GREENVILLE  COUNTY* 

HORRY  COUNTY-  

RICHLAND  COUNTY- 

RICHLAND  COUNTY-  

CHEATHAM  COUNTY-  

CLARKSVILLE,  CITY  OF  

EAST  RIDGE.  CITY  OF  

FRANKLIN.  CITY  OF 

FRANKLIN.  CITY  OF 

KNOXVILLE,  CITY  OF  

LEWISBURG,  CITY  OF 

MONTGOMERY  COUNTY- 

MONTGOMERY  COUNTY- 

NASHVILLE.  CITY  OF  &  DAVIDSON  COUNTY 

NASHVILLE.  CITY  OF  &  DAVIDSON  COUNTY 

NASHVILLE.  CITY  OF  &  DAVIDSON  COUNTY 


Map  panel 
number 


12011C0185F 

12011C0185F 

12011C0205F 

12031 70330D 

12009C0504E 

1 30075001 5C 

1 3007500 15C 

1351 57001 6C 

130208000 IB 

13067C0030F 

13067C0075F 

130 19400 IOC 

1300650009C 

1351600055C 

1331600080C 

1351600150C 

1303220160D 

1301700005C 

1302540025C 

13057C0330B 

2101290005D 

21111C0080D 

21111C0115D 

28033C0040D 

28033C0045D 

2801020005C 

2800700250D 

2800700300D 

2801930065D 

2&089C0315D 

2803380055A 

2803380065A 

2802990002C 

37183C0293E 

3700500200B 

37C0500360B 

3700720225B 

3700720330B 

37077C0150C 

3701200135B 

3701200135B 

3701 58001 5B 

3701 58001 5B 

3701 5801 45B 

3701680082E 

37111C0135B 

37034003 15C 

37034003 15C 

3703400330C 

3701710005C 

45002902908 

450D680245C 

4500680245C 

4500680265C 

45008901 658 

45051 C0253E 

45079C0025G 

45079C0025G 

47002601 658 

4701370005C 

47542400 10D 

4702060004D 

4702060007D 

4754340030D 

47117C0133C 

47013600508 

47013600508 

47004001778 

47004001778 

47004001 77B 


Effective 
date 


11/17/94 

12/22/94 

11/29/94 

11/21/94 

11/16/94 

10/13/94 

10/12/94 

10/31/94 

10/20/94 

11/29/94 

12/15/94 

10/12/94 

11/01 '94 

12/13/94 

11/17/94 

10/12/94 

12/15/94 

10/14/94 

12/15/94 

10/12/94 

12/15/94 

10/20/94 

12/22/94 

11/08/94 

12/22/94 

11/01/94 

10/17/94 

11/21/94 

12/19/94 

11/17/94 

10/11/94 

11/09/94 

10/13/94 

12/22/94 

11/21/94 

12/15/94 

11/08/94 

11/08/94 

1 1  '03/94 

12/15/94 

12/15,-94 

12/13/94 

12/13/94 

11/21/94 

11/21/94 

11/23/94 

11/17/94 

12/15/94 

1 1  /09/94 

12/28/94 

11/29/94 

11/01/94 

11/01/94 

11/08/94 

11/29/94 

11/01/94 

10/31/94 

11/09/94 

12 '22/ 94 

11/21/94 

11/09/94 

12/13/94 

11/09/94 

10/20/94 

10/20/94 

1 1  /29/94 

11/29/94 

10/14/94 

11/03/94 

12/28/94 


Case 
number 


95-04-1 04A 

95-04-202A 

95-04-1 14A 

951-068 

95-04 -O30A 

94-04-31 5P 

943-246 

951-011 

944-199 

94-04-24 9 P 

951-122 

943-188 

944-173 

944-212 

942-113 

943-195 

951-029 

94-04-1 55P 

951-021 

944-088 

951-134 

944-040 

951-082 

94-04-946A 

95-04-039P 

944-077 

924-138 

944-145 

95-04-1 58A 

943-247 

944-085 

951-063 

94-04- ■;21P 

951-146 

951-071 

944-141 

944-103 

943-238 

951-040 

951-009 

951-010 

951-118 

951-119 

951-091 

951-083 

94-04- 223P 

944-166 

951-112 

951-066 

95-04-1 74A 

943-158 

944-217 

944-218 

951-041 

951-100 

942-107 

944-146 

951-042 

951-018 

951-076 

951-044 

951-115 

951-064 

944-219 

94-04-277R 

951-102 

951-106 

94-Od-970A 

gs-c-i-DzeA 

95-04- 186A 


Deter- 
mination 


01 

01 

01 

02 

17 

06 

02 

02 

02 

05 

02 

02 

02 

02 

02 

02 

02 

06 

02 

02 

02 

02 

02 

01 

06 

02 

01 

02 

02 

02 

01 

02 

06 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

05 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

08 

02 

01 

01 

01 

01 


7554 


•Federal  Register  /  Vol.  60.  No.  26  /  Wednesday.  February  8.  1995  /  Notices 


Letters  of  Map  Change— Continued 

(Effective  October  1,  1994  ttirougti  December  31.  1994) 


Region 


State 


04  

TN  

04  

TN  

04  

TN  

04   

TN  

04   

TN  

04   

TN  

05   

05   

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05  

05 

05  

05  

05  

IN 

05  

IN 

05  

IN 

Community 


NASHVILLE.  CITY  OF  &  DAVIDSON  COUNTY 

OAK  HILL.  TOWN  OF  

RUTHERFORD  COUNTY*  

SMYRNA,  TOWN  OF  

WILSON  COUNTY*  

WILSON  COUNTY*  

ADDISON,  VILLAGE  OF  

AMBOY,  CITY  OF  

BARRINGTON  HILLS,  VILLAGE  OF  

BENSENVILLE.  VILLAGE  OF  

BLOOMINGTON,  CITY  OF  

BLOOMINGTON,  CITY  OF  

BLOOMINGTON.  CITY  OF  

BLOOMINGTON,  CITY  OF  

BUFFALO  GROVE.  VILLAGE  OF 

CHAMPAIGN  COUNTY*   

COOK  COUNTY* 

COOK  COUNTY* 

COOK  COUNTY* 

DARIEN,  CITY  OF 

DARIEN.  CITY  OF 

DARIEN,  CITY  OF 

DUPAGE  COUNTY*  

DUPAGE  COUNTY*  

FLOSSMOOR.  VILLAGE  OF 

GLENVIEW.  VILLAGE  OF 

GRUNDY  COUNTY* 

HINSDALE,  VILLAGE  OF 

HOLIDAY  HILLS.  VILLAGE  OF 

ISLAND  LAKE,  VILLAGE  OF  .! 

ISUVND  LAKE,  VILLAGE  OF  

LAKE  COUNTY*  

LAKE  COUNTY*  

LAKE  COUNTY*  

LINCOLNSHIRE,  VILLAGE  OF 

LISLE,  VILLAGE  OF 

LONG  GROVE,  VILLAGE  OF  

MANHATTAN,  VILLAGE  OF     ... 

MARENGO.  CITY  OF  

MCHENRY  COUNTY*  

MCHENRY  COUNTY*  

MIDLOTHIAN.  VILLA.GE  OF  ... 

NAPERVILLE,  CITY  OF  

NAPERVILLE.  CITY  OF  

NAPERVILLE.  CITY  OF  

NAPERVILLE,  CITY  OF  

NORMAL,  TOWN  OF  

NORTHBROOK,  VILLAGE  OF 

OAK  FOREST,  CITY  OF  

OAK  LAWN.  VILLAGE  OF  

OAK  LAWN.  VILLAGE  OF  

OAK  LAWN,  VILLAGE  OF  

PALATINE,  VILLAGE  OF  

ROUND  LAKE  BEACH,  VILLAGE  OF  .. 

ST.  CHARLES,  CITY  OF 

ST.  CLAIR  COUNTY*  

ST.  JOSEPH,  VILLAGE  OF  

ST.  JOSEPH,  VILLAGE  OF  

TINLEY  PARK,  CITY  OF  

WEST  FRANKFORT,  CITY  OF 

WHEELING,  VILLAGE  OF  

WHEELING,  VILLAGE  OF  

WHEELING,  VILLAGE  OF  

WHEELING,  VILLAGE  OF  

WILL  COUNTY*  

WILL  COUNTY*  

WINNETKA,  VILLAGE  OF 

ALLEN  COUNTY* 

ALLEN  COUNTY*  

ALLEN  COUNTY*  


Map  panel 
numtjer 


47004001 79B 

47035 10001 A 

4701650070B 

4701690003D 

4702070040C 

4702070040C 

1701980005C 

17103C0115D 

1700580002B 

1702000003C 

1 70490001 OC 

17049000 IOC 

1 70490001 OC 

1 70490001 OC 

1700680003D 

17089401  SOB 

1700540035B 

1 7005401 95B 

1700540215B 

1707500001 A 

1707500001 A 

1707500003A 

1701970040B 

1701970060B 

1 70091 0002D 

1700960005B 

17025601 OOC 

1701050002B 

1709360001 B 

170370000 IB 

1 703700001 B 

1703570090B 

170357011  OB 

1 7035701 15B 

1703780005C 

17021 10005B 

17038000  IOC 

170704000 IB 

1704820001 B 

1707320230B 

1707320240B 

1701270001C 

1702130017C 

17021 3001 7C 

17021 30021 C 

1 7021 3002 1C 

1705020005B 

1701320009D 

1701360005C 

1701370004C 

1701370004C 

1701370004C 

1751700005B 

1 70389000 1C 

1 703300004 C 

1706 160040 A 

1 700320001 B 

1 700320001 B 

1701690005E 

1702390005C 

1701730005C 

1701730005C 

1701730005C 

1701730005C 

1706950020B 

1706950060B 

1701760003B 

18003C0165D 

18003C0285D 

18003C0350D 


Effective 
date 


11/09/94 

11/14/94 

12/20/94 

10/11/94 

11/11/94 

11/25/94 

11/14/94 

12/07/94 

10/18/94 

12/12/94 

10/18/94 

10/18/94 

10/18/94 

10/18/94 

11/08/94 

10/26/94 

12/19/94 

11/11/94 

12/15/94 

12/05/94 

11/02/94 

12/05/94 

10/19/94 

10/07/94 

11/17/94 

11/17/94 

12/16/94 

12/21/94 

10/18/94 

11/29/94 

12/08/94 

11/17/94 

11/02/94 

11/14/94 

10/19/94 

11/08/94 

10/27/94 

12/22/94 

10/31/94 

11/08/94 

10/14/94 

12/'12/94 

10/07/94 

12/28/94 

12/19/94 

11/09/94 

10/14/94 

10/18/94 

12/22/94 

11/17/94 

10/07/94 

11/17/94 

10/14/94 

10/18/94 

12/09/94 

10/31/94 

10/18/94 

10/18/94 

12/15/94 

10/18/94 

10/19/94 

11/17/94 

11/01/94 

12/28/94 

12/13/94 

12/13/94 

12/19/94 

11/01/94 

12/05/94 

12/21/94 


Case 
number 


Deter- 
mination 


951-050 

02 

944-134 

02 

95-04-232A 

01 

944-143 

01 

95-O4-056A 

01 

95-04-1 02A 

01 

94-05-1 388A 

02 

95-05-200A 

02 

02 

95-05-370A 

01 

02 

02 

02 

02 

02 

94-05-1 352A 

01 

95-05-296A 

01 

94-O5-050A 

01 

95-05-1 88A 

01 

94-05-1 152 A 

17 

94-05-1 384A 

02 

94-05-1 152A 

17 

94-05-1 374A  . 

02 

94-05-1 3 12A 

02 

95-05-014A 

02 

95-05-242A 

02 

95-05-1 78A 

02 

95-05-^88A 

02 

02 

95-05-128A 

02 

95-05-21 6A 

02 

94-05-978P 

06 

95-05-092A 

02 

95-05-1 62 A 

02 

94-05-1 364A 

01 

02 

94-05-1 332A 

01 

95-05-1 54A 

01 

94-05-1 378A 

01 

02 

94-05-1 306 A 

02 

95-05-1 38A 

02 

94-05-^78A 

01 

95-05-1 64A 

02 

94-05-273P 

06 

94-05-283P 

06 

94-05-1 238A 

02 

02 

95-05-1 40A 

02 

94-05-1 336A 

01 

94-05-974A 

01 

95-05-028A 

01 

94-05-1 350A 

02 

02 

95-0&-204A 

01 

95-05-1 30A 

02 

• 

02 

02 

95-05- 188A 

01 

02 

94-05-1 360A 

01 

95-05-226A 

02 

95-05-270A 

01 

95-05-438A 

01 

95-05-3 14C 

01 

95-05-3 14C 

01 

95-05-372A 

02 

95-05-1 18A 

02 

95-05-228A 

02 

95-05-550A 

02 
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Letters  of  Map  Change— Continued 

[Effective  October  1,  1994  ttirougti  December  31,  1994) 


Region 


State 


05  

IN  .. 

05  

IN  .. 

05  

IN  .. 

05  

IN 

05  

IN 

05  

IN 

05  

IN  .. 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN  

05  

IN  

05  

IN 

05  

IN 

05  

IN 

05  

IN 

05  

IN.. 

05  

IN  .. 

05  

IN  .. 

.(.... 

05  

IN.. 

05  

IN.. 

05  

IN  .. 

05  

IN  .. 

05  

IN  .. 

05  

IN  .. 

05  

IN.. 



05  

IN.. 

05  

IN  .. 

.... 

05  

IN... 

05  

IN... 

.... 

05  

IN  ... 

05  

IN... 



05  

IN... 

05  

IN  ... 

05  

IN  ... 



05  

IN  ... 

05  

IN... 

05  

IN  ... 

.  ... 

05  

IN  ... 

05  

IN  ... 

05  

IN  ... 

05  

IN  ... 

05  

IN  ... 

05  

IN  ... 

05  

IN  ... 

05  

IN  ... 

05  

IN  ... 

05  

IN  .... 

05  

IN   .  . 

05  

IN  .... 

05  

IN  .... 

..... 

05  

IN 

05  

IN  .... 

05  

IN  ... 

05  

IN  .... 

05  

IN  .... 

05  

IN  .... 

05  

IN  .... 

05  

IN  .... 

05  

Ml  ... 

05  

Ml  .., 

a... 

05  

Ml  ... 

05  

Ml  ... 

05  

Ml  ... 

05  

Ml  ..„ 

05  

Ml  ... 

05  

Ml  ... 

Community 


ALLEN  COUNTY*  

ANGOLA.  CITY  OF  

ANGOLA,  CITY  OF 

CARMEL,  CITY  OF  

CHESTERTON,  TOWN  OF 

CLARK  COUNTY*  

DYER,  TOWN  OF 

FORT  WAYNE,  CITY  OF  

FORT  WAYNE,  CITY  OF .- 

FORT  WAYNE,  CITY  OF  

FORT  WAYNE,  CITY  OF  

GRIFFITH,  TOWN  OF  

HENDRICKS  COUNTY*  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS.  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

JEFFERSONVILLE.  CITY  OF  

KOSCIUSKO  COUNTY*  

KOSCIUSKO  COUNTY* 

KOSCIUSKO  COUNTY*  

KOSCIUSKO  COUNTY*  

LAKE  COUNTY*  

LEBANON,  CITY  OF  

LOWELL,  TOWN  OF  

MONROEVILLE,  TOWN  OF 

MUNSTER.  TOWN  OF 

NOBLE  COUNTY*  

NOBLESVILLE,  CITY  OF  

NOBLESVILLE,  CITY  OF  

NOBLESVILLE,  CITY  OF  

NORTH  LIBERTY.  TOWN  OF 

SEYMOUR,  CITY  OF  

SEYMOUR,  CITY  OF  

SEYMOUR,  CITY  OF  

SEYMOUR,  CITY  OF  

SEYMOUR,  CITY  OF  

SEYMOUR,  CITY  OF  

SEYMOUR,  CITY  OF  

SEYMOUR,  CITY  OF  

STEUBEN  COUNTY*  

TIPPECANOE  COUNTY*  

TIPTON  COUNTY*  

TIPTON,  CITY  OF  

VANDERBURGH  COUNTY*  

VANDERBURGH  COUNTY*  

VANDERBURGH  COUNTY*  

VANDERBURGH  COUNTY*  

VANDERBURGH  COUNTY*  

VIGO  COUNTY*  

WEST  LAFAYETTE,  CITY  OF  

WEST  LAFAYETTE,  CITY  OF  

WHITLEY  COUNTY*  

CLEVELAND,  TOWNSHIP  OF 

FRASER,  CITY  OF  

GREENBUSH,  TOWNSHIP  OF  

GREENBUSH,  TOWNSHIP  OF  

GREENBUSH,  TOWNSHIP  OF  

GROSSE  POINTE  PARK,  CITY  OF 

HAMBURG,  TOWNSHIP  OF 

HARRSON.  TOWNSHIP  OF  


Map  panel 
numljer 


18003C0430D 

180244  B 

180244  B 

180081 001 3C 

180201 0005C 

1 804260 175C 

1 801 29000 1C 

18003C0280D 

18003C0285D 

18003C0285D 

18003C0290D 

1851750003C 

18041 501 OOB 

1801 59001 OD 

1801590010D 

1801590020D 

1801590030D 

1801590035D 

1801590040D 

1801 590040 D 

1801590040D 

1801590040D 

1801590045D 

1801590060D 

1801 590080 D 

1801590095D 

1800270005D 

18085C0031C 

18085C0031C 

18085C0080C 

18085C0080C 

1801 2601 20B  . 

1800130001 C 

1801370005C 

18003C0455D 

1801390002B 

18018300758 

1800820025E 

1 800820025 E 

1800820025E 

180228  B 

1800990004B 

1 800990004 B 

1 800990004 B 

1800990004B 

1 800990004 B 

1 800990004 B 

1 800990004 B 

1 800990004 B 

1802430025B 

1804280075B 

1804750003B 

180255000 IB 

1802560025C 

1802560025C 

1802560050B 

1802560050B 

1802560075C 

1802630070B 

1802540000 

1802540000 

180298000 IB 

2603029999A 

260 122000 IB 

260001 0004C 

26000 10007C 

260001 0007C 

2602300005B 

2601180010C 

2601230005C 


Effective 
date 


11/23/94 
10/18/94 
10/18/94 
10/03/94 
12/08/94 
11/29/94 
11/29/94 
12/30/94 
10/18.'94 
11/29/94 
11/29/94 
11/29/94 
1 1  /08/94 
11/29/94 
12/23/94 
11/29/94 
12/05/94 
11/29/94 
10/24/94 
10/14/94 
10/25/94 
12/09/94 
11/29/94 
12 '29/94 
11/01/94 
12/16/94 
10/27,94 
10,'24;94 
1 0/24/94 
11 /1 4/94 
10/31/94 
12/14/94 
10/0394 
12/13  94 
11/08/94 
12/16/94 
10  21 '94 
10/07/94 
1 0/04  94 
10/26/94 
11/08.'94 
10/20/94 
10/18'94 
10/12.94 
12/09/94 
1Z 14/94 
11/30  94 
12/1994 
12/12'94 
10/21/94 

11/0'  94 

12'09  94 
12,09  94 
12/1994 
12  23  94 
12/14/94 
12/29  94 
11/14  94 
12/23  34 
10/1894 
10/1894 
10  2T94 
12/1494 
11/14  94 
10'2T94 
12/1994 
12/19/94 
10  21/94 
12/1394 
12/13  94 


Case 
numtjer 


95-05-4  04A 


94-05-1 2 16A 
95-05-422A 
95-05-1 24A 
95-05-1 26A 
95-05-304A 

95-05-006A 
95-05-005A 
94-05-1 338A 
95-05-1 14A 
95-05-230A 
95-05-320A 
95-05-220A 
95-05-344A 
94-05-1 346 A 
94-05-1 064A 
94-05-1 31 OA 
94-05-1 368A 
95-05-332A 
95-05-388A 
94-05-1 162A 
95-05-086A 
94-05-1 01 6A 
95-05-026A 
95-05-1 32A 
95-05-1 34A 
94-05-760A 
95-05-07oA 
94-05-1 294A 
94-05-227P 
95-05-1 52 A 

94-05-^2220 
94-05-1 256 A 
94-05-1214A 
94-05-988A 
94-05-994A 

94-05-1 334 A 

94-05-1 382A 

94-05-786A 

95-05-328A 

95-05-376A 

95-05^06A 

95-05-^08A 

95-05-450A 

94-05-1 302A 

95-05- 160 A 

94-05-1 354A 

95-05-3 12A 

95-05-258A 

95-05-298A 

95-05-458A 

95-05-528A 

94-05-948P 

94-05-089P 


94-05- 1255A 

95-05-366A 

95-05-096A 

94-05-1 128A 

95-05-206A 

95-05-206A 

93-05-247R 

95-05- 148A 

95-0.S-O-;6/> 


Deter- 
mination 

01 

02 

02 

01 

02 

02 

02 

01 

08 

02 

02 

02 

02 

01 

01 

02 

02 

01 

01 

01 

01 

01 

01 

01 

02 

01 

02 

02 

02 

01 

02 

02 

05 

02 

02 

02 

02 

02 

01 

01 

02 

01 

02 

01 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

01 

01 

02 

06 

06 

02 

02 

02 

02 

01 

02 

02 

02 

08 

02 

()• 
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Letters  of  Map  Change— Continued 

[Effective  October  1,  1994  through  December  31,  1994] 


Region 


State 


05  

Ml  

05  

Ml  

05  

Ml  

05  

Ml  

05  

Mi  

05  

Ml  

05  

Ml  

05  

Ml  

05  

Ml  

05  

Ml  

05  

Ml  

05  

Ml  

05  

Ml  

05  

MN 

05  

MN 

05  

MN 

05  

MN 

05  

MN 

05  

MN 

05  

MN 

05  

MN 

05  

MN 

05  

MN 

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  ..: 

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

OH  

05  

Wl  

05  

Wl  

05  

Wl  

05  

Wl  

05  

Wl  

05  

Wl  

05  

Wl  

05  

Wl  

05  

Wl  

05  

Wl  

05  

Wl 

Community 


HARRISON.  TOWNSHIP  OF  

HARRISON.  TOWNSHIP  OF 

KOCHVILLE,  TOWNSHIP  OF  

ONEKAMA.  TOWNSHIP  OF  

SELMA.  TOWNSHIP  OF  

SHELBY,  TOWNSHIP  OF  

ST.  CLAIR  SHORES,  CITY  OF 

ST.  JOSEPH,  TOWNSHIP  OF  

SYLVAN  LAKE,  CITY  OF 

SYLVAN  LAKE,  CITY  OF 

TRENTON,  CITY  OF  

WATERFORD,  CHARTER  TOWNSHIP  OF 

WEST  BLOOMFIELD,  TOWNSHIP  OF  

BLAINE,  CITY  OF 

CHISAGO  COUNTY- 

COON  RAPIDS,CITY  OF  

KOOCHICHING  COUNTY*  

KOOCHICHING  COUNTY*  

LAKEVILLE,  CITY  OF  

LINO  LAKES,  CITY  OF  

PINE  COUNTY*  

PRIOR  LAKE,  CITY  OF 

STEARNS  COUNTY*  

AUGLAIZE  COUNTY*   

BEACHWOOD.  CITY  OF  

BRUNSWICK,  CITY  OF  

CARROLL  COUNTY*  

CELINA.  CITY  OF  

CELINA,  CITY  OF  

COLUMBUS,  CITY  OF  

DUBLIN,  CITY  OF  

FRANKLIN  COUNTY*  .....* 

GRAFTON,  VILLAGE  OF  

GREENE  COUNTY*  

GREENE  COUNTY*  

LAKEVIEW,  VILLAGE  OF  

LANCASTER,  CITY  OF  

LANCASTER,  CITY  OF  

LICKING  COUNTY*  

LUCAS  COUNTY*  

MARION  COUNTY"  

MENTOR,  CITY  OF 

MERCER  COUNTY* 

MIAMI  COUNTY*  

NAPOLEON.  CITY  OF  

PUTNAM  COUNTY*  

SANDUSKY  COUNTY*  

SYLVANIA.  CITY  OF  

TOLEDO,  CITY  OF 

TOLEDO,  CITY  OF 

TOLEDO,  CITY  OF 

UNION  COUNTY* 

WEST  LIBERTY.  VILLAGE  OF  

WOOD  COUNTY*  


WOOD  COUNTY* 

WOOD  COUNTY* 

WOOD  COUNTY* 

WOOD  COUNTY* 

WOOD  COUNTY* 

BRILLION,  CITY  OF  

COLUMBIA  COUNTY*  .... 
FONDDU  LAC,  CITY  OF 
GREENFIELD,  CITY  OF  . 
GREENFIELD.  CITY  OF  . 
MARINETTE  COUNTY*  .. 
MENOMONIE,  CITY  OF  ... 

MEQUON,  CITY  OF  

NEW  BERLIN,  CITY  OF  ., 
OUTAGAMIE  COUNTY  *  .. 
OUTAGAMIE  COUNTY*  . 


Map  panel 

Effective 

Case 

Deter- 

number 

date 

number 

mination 

2601230005C 

12/05/94 

95-05-1 96A 

02 

2601230010C 

12/29/94 

9&-05-524A 

02 

26050 10002A 

10/31/94 

94-05-1 31 4A 

02 

2602760001 B 

12/29/94 

95-05-360A 

02 

2607570005A 

11/22/94 

02 

2601260010B 

11/29/94 

95-05-238A 

02 

2601270005B 

10/14/94 

94-05-1 190A 

02 

2600450005A 

11/29/94 

94-05-946A 

01 

26070 1000 IB 

11/18/94 

95-05-042A 

01 

2607010001 B 

11/ia'94 

95-05- 100A 

02 

2602440003C 

10/17/94 

94-05-1204A 

02 

260284001  OB 

11/03/94 

95-05-0 12A 

02 

2601820005B 

12/06/94 

95-05-542A 

02 

2700070005C 

10/24/94 

94-05-1 380A 

01 

2706820025B 

11/22/94 

02 

27001 10001 A 

10/14/94 

94-05-790A 

01 

2702330006B 

12/14/94 

95-05-050A 

02 

2702330006B 

12/09/94 

95-05-368A 

02 

2701070005B 

12/14/94 

95-05-1 46A 

01 

27001 5001  OB 

10/20/94 

94-05-1 372A 

01 

2707040340B 

10/20/94 

95-05-024A 

02 

2704320005B 

10/26/94 

94-05- 11 94 A 

02 

2705460075A 

10/24/94 

94-05-1 122 A 

01 

39011C0085C 

10/26/94 

94-05-fl50A 

02 

3900940001 A 

11/21/94 

94-05-231 P 

06 

3903800001 B 

12/14/94 

95-05-21 4A 

02 

3907630075B 

12/29/94 

95-05-482A 

02 

3903930005C 

10/18/94 

02 

3903930005C 

10/18/94 

02 

3901700045B 

10/07/94 

94-05-1 154A 

01 

3906730007C 

11/01/94 

95-05-078A 

02 

39016700658 

11/23/94 

94-05-980A 

01 

3906140005A 

10/18/94 

02 

3901 930080 B 

12/21/94 

95-05-070A 

02 

3901930080B 

11/17/94 

95-05-1 94 A 

02 

390341         C 

10/18/94 

02 

3901610003D 

10/24/94 

95-05-094A 

02 

3901610005D 

12/16/94 

95-05- 120 A 

02 

3903280200B 

11/15/94 

94-05-1 2 10A 

02 

390359001 5B 

1,0/07/94 

94-05-1 356 A 

02 

39101C0150C 

11/29/94 

95-05-068A 

02 

39031 70005D 

10/04/94 

94-05-1 296A 

02 

39039201 OOB 

12/29/94 

95-05-530A 

02 

390398011  OB 

10/14/94 

94-05- 1058A 

02 

3902660005C 

10/07/94 

94-05-1 358A 

01 

3904650 135B 

10/07/94 

94-05-1 2 12A 

02 

3904860200B 

11/17/94 

95-05-0 16A 

02 

3903640002B 

12/14/94 

95-05-208A 

01 

395373001 OA 

10/14/94 

94-05-1 344 A 

01 

395373001 OA 

12/14/94 

95-05-378A 

02 

3953730020A 

10/18/94 

08 

39080801 OOB 

12/07/94 

95-05-306A 

02 

3903430001 D 

11/29/94 

95-05-1 42A 

02 

39080900 12C 

11/10/94 

94-05-1 264A 

01 

390809001 2C 

12/05/94 

95-05-048A 

01 

390809001 2C 

11/03/94 

95-05-1 92A 

01 

39080900 12C 

12/21/94 

95-05-494A 

01 

390809001 6B 

12/29/94 

95-05-434A 

01 

390809001 6B 

12/30/94 

95-05-^92A 

01 

5500360001 C 

10/27/94 

95-05-090A 

02 

550581 0075C 

1 1/29/94 

95-05-276A 

02 

5501360005D 

12/09/94 

95-05-202A 

02 

5502770001 B 

11/22/94 

02 

5502770001 B 

11/22/94 

02 

5502590625B 

11/18/94 

94-05-644A 

02 

5501230005B 

11/29/94 

95-05-278A 

01 

55089C0085D 

12/12/94 

95-05-374A 

02                  j 

5504870004D 

10/24/94 

94-05-802A 

01 

5503020050B 

12/05/94 

95-05-340A 

02 

5503020083C 

11/29/94 

95-05-074A 

02 

Region 


05 

05 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06  . 

06  . 

05  . 

06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06 
06 
06 
06  . 
06 
06 
06   . 
06 
06 
06    . 
06  .. 
06 
06  .. 
06  .. 
06  .. 
06  .. 
06  .. 
06  .. 
06  .. 
06  .. 
06  .. 
06  .. 
06  .. 
06  .. 

05  .. 

06  .. 
06  .. 
06  ... 
06  .. 
06  ... 
06  ... 
06  ... 
06  ... 
06  ... 
06  ... 
06  ... 


Stat( 


Wl 
Wl  , 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
AR 
LA  . 
LA  . 
LA  . 
LA  . 
LA  . 
LA  . 
LA  . 
LA  . 
LA  . 
LA  . 
LA  . 
LA  .. 
LA  .. 
LA  .. 
LA  .. 
LA  .. 
LA  .. 
LA  .. 
LA  .. 
LA  .. 
LA  . 

LA 

LA 

LA- 

LA  . 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA  . 

U 

LA 

LA 

LA  .. 

LA  ... 

LA  ... 

LA  ... 

LA  „. 

LA  ... 

LA  ... 

LA  ... 

LA  ... 

LA  ... 

LA  ... 

LA  ... 

LA  ... 

LA  ... 

LA  .... 

LA  .... 

LA  .... 

U  .... 
LA  .... 
LA  .... 
NM  ... 
NM  ... 


Letters  of  ^4AP  Change— Contirnjed 

[Effective  October  l.  1994  through  December  31.  1994) 


Communrty 


■■■( 


OZAUKEE  COUNTY  *  „ 

RAClf^E  COUNTY  *  .... 

CLEBURNE  COUNTY-  

FORT  SMJTH,  CITY  OF  

GARLAND  COUNTY  *  

INDEPENDENCE  COUNTY 

JONESBORO,  CITY  OF  

LITTLE  ROCK,  CITY  OF  

LITTLE  ROCK,  CITY  OF  

VAN  8UREN,  CITY  OF  . 

VAN  BUflEN,  CITY  OF  ..: 

WHITE  COUNTY*  _ 

ALEXANDRIA,  CITY  OF  ..... . 

ALLEN  PARISH*  

ASCENSION  PARISH*  

ASCENSION  PARISH*  ... 

ASCENSION  PARISH*  

ASCENSION  PARISH  * 

BOSSIER  CITY,  CITY  OF  ■ 

BOSSIER  CITY,  CITY  OF 

BOSSIER  CITY,  CITY  OF  

BOSSIER  CITY,  CITY  OF 

BOSSIER  PARISH*  

BOSSIER  PARISH*  ■ 

BOSSIER  PARISH*  

BOSSIER  PARISH*  

BOSSIER  PARISH*  

BOSSIER  PARISH*  " 

BOSSIER  PARISH*  

CADDO  PARISH*  

CADDO  PARISH*   

CADDO  PARISH*  

CALCASIEU  PARISH*  

COVINGTON,  CITY  OF 

DENHAM  SPRINGS,  CITi'  OF 

EAST  BATON  ROUGE  PAR.SH 

EAST  BATON  ROUGE  PARISH  • 

EAST  BATON  ROUGE  PARISH  ....... 

EAST  BATON  ROUGE  PARISH 

EAST  BATON  ROUGE  PARISH  

FRANKLINTON.  TOWN  OF     ■    

JEFFERSON  PARISH*  ...r. 

LAFAYETTE  PARISH  *    .      ..... 

LAFAYETTE  PARISH*    ...■.■.•••... 

LAFAYETTE  PARISH*     • 
LAFAYETTE.  CITY  OF 

LIVINGSTON  PARISH* 

LIVINGSTON  PARISH* 

NEW  ORLEAN&'ORLEANS  PARISH 

RUSTON,  CITY  OF  

SHREVEPORT,  CITY  OF 

SHREVEPORT.  CITY  OF  ... 

SHREVEPORT.  CITY  OF 

SHREVEPORT.  CITY  OF 

SHREVEPORT,  CITY  OF 

SHREVEPORT.  CITY  OF 

SHflEVEPORT.  CITY  OF 

SHREVEPORT,  CITY  OF 

ST.  BERNARD  PARISH*  

ST.  MARTIN  PARISH*  „ 

ST.  TAMMANY  PARISH  * 

ST.  TAMMANY  PARISH*  ......_ 

ST  TAMMANY  PARISH  * „.... 

ST  TAMMANY  PARISH* 

ST.  TAMMANY  PARISH  * 

ST.  TAMMANY  PARISH* 

ST.  TAfcfl^NY  PARISH* 

ST.  TAMMANY  PARISH  * „.... 

ALBUQUERQUE,  CITY  OF 


ALBUQUeHOUE.  CITY  OF j  3500020024C 


Map  panel 

Effective 

Case 

Deter- 

number 

date 

number 

vnnatKm 

55089C0064D 

12/13.94 

94-05-1 184 A 

02 

550347001  OB 

11/17/94 

95-05-01 8A 

02 

0504240 125C 

12/'29/94 

R6-94-12-132 

02 

05501 30005D 

10/17/94 

R6-94-10-113 

02 

05051  C0 1 54 C 

12/02/94 

R6-94- 12-002 

02 

050090051  OB 

11/18/94 

R6-94-1 1-158 

02 

05031 C0134C 

12' 12/94 

96-06-043A 

01 

0501810007E 

11/16./94 

R6-94-1 1-104 

02 

0501810017E 

12/16/94 

R6-94-12-080 

02 

05033C0170E 

11/16/94 

R6-94-09-217 

02 

05033C0170E 

12/02'94 

R6-94- 11-255 

02 

05046700 13A 

10/27/94 

R6-94- 10-231 

02 

2201460005E 

12/02.^ 

R6-94- 12-008 

02 

2200090225B 

10/04/94 

94-06-333A 

02 

22001 30030C 

11/10/94 

R6-94-1 1-054 

02 

22001 30030C 

11/17/94 

R6-94-1 1-129 

02 

2200130030C 

11/28/94 

R6-94-1 1-195 

02 

22001 30045C 

11/21/94 

fl6-94-i 1-162 

02 

2200330005C 

10/12/94 

R6-94- 10-074 

02 

220033001 OC 

12/1994 

R6-94-12-120 

02 

2200330030C 

11/16/94 

R6-94-1 1-106 

02 

2200330030C 

12/29/94 

R6-94-12-O00 

02 

220031 0285B 

10/14/94 

R6-94- 10-099 

01 

220031 0285B 

10/14/94 

R6-94-10-100 

01 

22003 10285B 

10/14/94 

R6-94-10-101 

01 

220031 0285B 

11/14/94 

R6-94-1 1-084 

02 

220031 0285B 

11/14/94 

R6-94-1 1-085 

02 

220031 0285B 

11/28/94 

R6-94-11-219 

02 

220031 0285B 

12/16/94 

R6-94- 12-000 

02 

220361 0075B 

10/17/94 

R6-94-l0-n7 

02 

220361 0245B 

12/29/94 

R6-94-12-1J5 

02 

220361 0250B 

10/04/94 

R6-94- 10-032 

02 

2200370300B 

12/30/94 

R6-94-12-191 

02 

2202000005B 

11/23/94 

94-06-1 79A 

01 

2201160005B 

11/08-94 

R6-94-1 1-034 

02 

2200580095 D 

12/05/94 

95-06-042A 

02 

22005801 lOD 

ia25;94 

94-06-388A 

01 

22005801 15D 

12:27/94 

95-06-073A 

01 

22005801 25C 

10/19/94 

R6-94-10-151 

02 

2200580 125C 

1230/94 

R6-94-12-210 

02 

2202330001 B 

1026/94 

R6-94-10-186 

02 

225199  C 

11/15/94 

R6-94-1O-207 

02 

2201010010C 

10/26/94 

R6-94-10-197 

02 

2201010040C 

11/07/94 

R6-94-09-185 

02 

2201010080C 

12/30/94 

R6-94-12-190 

01 

2201 05001  OF 

12 '05/94 

R6-94- 12-023 

02 

2201130025B 

10/l3-'94 

94-06-370A 

02 

2201130050B 

11/07/94 

R6-94-n-0l3 

02 

22520301 50E 

10/18/94 

R6-94- 10-096 

02 

2203470001 B 

10/13/94 

R6-94-09-169 

02 

2200360006C 

1  a  13/94 

06-94-10-092 

08 

22003600 13C 

10/17/94 

R6-94-10-123 

02 

220036001 3C 

10/17/94 

R6-94-T0-123 

02 

22003600 18B 

10/26/94 

R6-94- 10-203 

02 

220036001 9B 

12/09/94 

R6-94- 12-055 

02 

2200360033C 

11  07/94 

R6-94-i0-n8 

02 

2200360034C 

11/07/94 

R6-94- 10-009 

oe 

2200360034C 

10/14/94 

R6-94- 10-098 

01 

2252040290B 

10/19/94 

94-0fr-296A 

01 

2201780075B 

10/12/94 

06-94-10-084 

02 

2252050245C 

•    10/19/94 

06-94-10-145 

02 

2252050245C 

11/10/94 

06-94-10-225 

02 

2252050245C 

12/06/94 

06-94-12-036 

02 

2252050245C 

12/16/94 

06-94-12-108 

02 

2252050245C 

l2'30/94 

06-94-12-194 

02 

2252050360C 

1 1/28/94 

06-94-1 1-072 

02 

2252050360C 

11/21/94 

06-94-11-154 

02 

2262050440C 

12/16/94 

R6-94-12-102 

02 

35000200 18C 

11/15/94 

94-06-376P 

06 

3500020024C 

IQ/27'94 

94-06-353P 

06 
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Region 


06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 


Letters  of  Map  Change— Continued 

(Effective  October  1,  1994  through  Decemtjer  31,  1994) 


State 


NM 
NM 

\m 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK, 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

TX. 

TX  . 

TX. 

TX. 

TX. 

TX. 

TX. 

TX. 

TX. 

TX. 

TX. 

TX. 

TX  . 

TX. 

TX. 

TX. 

TX. 

TX. 

TX. 

TX. 

TX 


Community 


CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 


CORRALES,  VILLAGE  OF  .... 

FARMINGTON,  CITY  OF  

RIO  RANCHO,  CITY  OF  

BIXBY.  TOWN  OF  

BROKEN  ARROW.  CITY  OF 
BROKEN  ARROW,  CITY  OF 

DELAWARE  COUNTY*  

EDMOND,  CITY  OF  

EDMOND.  CITY  OF  

JENKS,  CITY  OF 

LAWTON,  CITY  OF  

LAWTON.  CITY  OF  

MOORE.  CITY  OF 

MUSTANG,  CITY  OF  

NORMAN,  CITY  OF  

NORMAN,  CITY  OF  

OKLAHOMA  CITY,  CITY  OF  . 
OKLAHOMA  CITY,  CITY  OF  . 
OKLAHOMA  CITY,  CITY  OF  . 
OKLAHOMA  CITY,  CITY  OF  . 
OKLAHOMA  CITY.  CITY  OF  . 
OKLAHOMA  CITY,  CITY  OF  . 
OKLAHOMA  CITY.  CITY  OF  . 
OKLAHOMA  CITY.  CITY  OF  . 
OKLAHOMA  CITY,  CITY  OF  . 
OKLAHOMA  CITY,  CITY  OF  . 
OKLAHOMA  CITY, 
OKLAHOMA  CITY, 
OKLAHOMA  CITY, 
OKLAHOMA  CITY, 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 

LAHOMA  CITY,  CITY  OF 

ROGERS  COUNTY* 

STILLWATER,  CITY  OF  

STILLWATER,  CITY  OF 

STILLWATER,  CITY  OF 

TULSA  COUNTY  *  

TULSA.  CITY  OF 

TULSA,  CITY  OF 

TULSA.  CITY  OF ,... 

TULSA,  CITY  OF  -V 

WAGONER  COUNTY 

WARR  ACRES,  CITY  OF  

WASHINGTON  COUNTY 

YUKON,  CITY  OF 

ALLEN,  CITY  OF  

ARLINGTON,  CITY  OF  

ARLINGTON.  CITY  OF  

ARLINGTON,  CITY  OF  

ARLINGTON,  CITY  OF  .....'.... 

ARLINGTON,  CITY  OF  

ARLINGTON,  CITY  OF  

ARLINGTON.  CITY  OF  

ARLINGTON.  CITY  OF  ......... 

ARLINGTON,  CITY  OF  

AUSTIN,  CITY  OF  

AUSTIN,  CITY  OF 

AUSTIN,  CITY  OF  

AUSTIN.  CITY  OF  

CITY  OF  

CITY  OF  

CITY  OF  

CITY  OF  

AUSTIN,  CITY  OF  

AZLE,  CITY  OF  

BEDFORD  CITY  OF 


AUSTIN 
AUSTIN 
AUSTIN 
AUSTIN 


Map  panel 
number 


3500940002B 

3500670705D 

3501450025A 

4002070005B 

4002360006C 

4002360005D 

4005020001 B 

4002520020B 

4002520045B 

4002090002B 

40031 C0232C 

40031 C0252C 

4000440001 E 

4004090005A 

400046001 5B 

400046001 5B 

405378001 OC 

40537801  IOC 

40537801  IOC 

40537801 55E 

40537801 55E 

40537801 60D 

40537801 70E 

40537801 70E 

40537801 70E 

40537801 90F 

40537801 90F 

40537801 90F 

40537801 90F 

40537801 95C 

40537801 95C 

4053780200D 

4053780205D 

4053780205D 

405378021 5C 

4053780255C 

40537901 05B 

4053800004C 

4053800003C 

4053800004C 

40046201 65B 

405381 0045E 

405381 0070F 

405381 0070F 

405381 0070F 

4002150027B 

4004490001 A 

40045901 OOA 

400028001  OB 

48085C0380E 

48439C0162G 

48439C0164G 

48439C0167G 

48439C0171G 

48439C0195G 

48439C0198G 

48439C0198G 

48439C0232G 

48439C0236G 

48453C0155E 

48453C0165E 

48453C0195E 

48453C0205E 

48453C0205E 

48453C0210E 

48453C0210E 

48453C0290E 

48453C0200E 

4805840005B 

48439C0095G 


Effective 
date 


11/18/94 

11/18/94 

10/25/94 

11/28/94 

10/03/94 

11/14/94 

12/15/94 

12/19/94 

12/22/94 

10/14/94 

11/09/94 

12/30/94 

10/26/94 

12/30/94 

11/02/94 

10/03A94 

12/01/94 

10/26/94 

11/18/94 

10/03/94 

10/13/94 

10/07/94 

10/28/94 

10/27/94 

11/18/94 

11/08/94 

11/18/94 

12/29/94 

12/29/94 

10/04/94 

12/06/94 

12/02/94 

11/08/94 

12/16/94 

12/19/94 

11/18/94 

12/29/94 

11/07/94 

11/14/94 

12/16/94 

10/26/94 

10/07/94 

11/17/94 

10/17/94 

12/07/94 

10/25/94 

11/08/94 

10/14/94 

12/09/94 

11/07/94 

10/25/94 

10/14/94 

10/25/94 

11/30/94 

10/12/94 

11/14/94 

11/16/94 

12/16/94 

10/05/94' 

12/09/94 

10/14/94 

11/23/94 

10/03/94 

10/26/94 

12/29/94 

10/13/94 

10/04/94 

11/14/94 

11/21/94 

10/04/94 


Case 
number 


95-06-005A 
R6-94-1 1-158 
R6-94-10 
R6-94- 11-218 
R6-94-1 0-001 
R6-94-1 1-090 
R6-94-1 1-075 
R6-94-12-136 
R6-94-1 2-000 
R6-94-1(>-108 
95-06-025A 
R6-94-1 2-221 
R6-94-10-214 
R6-94-12-198 
94-06-201 P 
R6-94- 10-004 
R6-94- 11-232 
R6-94-10-194 
R6-94-1 1-141 
R6-94-1O-O02 
R6-94-1 0-012 
R6-94-09-066 
94-06-1 98P 
R6-94- 10-234 
R6-94-1 1-135 
R6-94-1 1-014 
R6-94-12-156 
R6-94-12-128 
R6-94-12-129 
94-06-359A 
R6-94-1 2-034 
R6-94- 11-224 
R6-94- 11-036 
R6-94-1 2-097 
R6-94-12-122 
R6-94-1 1-137 
R6-94-12-139 
R6-94- 10-244 
R6-94- 10-241 
R6-94-12-114 
R6-94-10-215 
R6-94-09-1 1 1 
R6-94-11-111 
R6-94-10-120 
R6-94- 12-044 
R6-94-10-158 
R6-94- 11-025 
R6-94-5D9-187 
R6-94- 12-046 
94-06-1 57P 
R6-94-10-157 
R6-94- 10-097 
R6-94-10-179 
94-06-1 84P 
R6-94-1 0-082 
R6-94- 11-086 
R6-94-1 1-093 
R6-94-12-104 
94-06-328A 
R6-94-1 2-052 
R6-94-09-196 
95-06-023A 
R6-94-10-015 
R6-94-10-195 
95-06-029P 
R6-94- 10-095 
R6-94-1 0-033 
R6-94-1 1-000 
R6-94-10-124 
R6-94-09-180 


Deter- 
mination 


08 

02 

02 

02 

08 

02 

02 

02 

02 

02 

01 

02 

02 

02 

05 

02 

02 

02 

02 

02 

02 

02 

05 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

08 

02 

02 

02 

02 

08 

02 

08 

02 

02 

01 

06 

02 

02 

02 

05 

02 

01 

01 

02 

01 

02 

02 

01 

02 

02 

06 

02 

02 

08 

02 

02 


Region 


06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06  . 
06  , 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  . 
06  ., 
06  .. 
06  .. 
06  .. 
06  .. 
06  .. 
06  .. 
06  .. 
06  .. 
06  .. 
06  .. 
06  .. 
06  .. 
06  .. 
06  .: 
06  ... 
06  ... 
06  ... 
06  ... 
06  ... 
06  ... 
06  ... 
06  ... 
06  ... 
06  ... 
06  ... 
06  ... 
06  ... 
06  ... 
06  .... 
06  .... 
06  .... 
06  .... 
06  .... 
06  .... 
06  .... 
06  .... 
06  .... 


State 


TX 

TX 
TX 
TX 
TX 
TX 
TX. 

TX  . 

TX. 

TX. 

TX  . 

TX. 

TX. 

TX. 

TX. 

TX  . 

TX. 

TX. 

TX. 

TX. 

TX. 

TX. 

TX.. 

TX.. 

TX.. 

TX.. 

TX  „ 

TX  .. 

TX.. 

TX_ 

TX.. 

TX.. 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX  , 

TX  . 

TX. 


r- 


-•f 


::X 


TX 
TX 
TX 
TX 
TX 
TX, 
TX  . 
TX  . 
TX  . 
TX  . 
TX  . 
TX  . 
TX  . 
TX  . 
TX. 


Letters  of  ^A^p  Change— Continued 

t€ftectiwe  October  i.  199*  «woogh  Deeembef  3t.  19941 


Community 


BEDFORD,  CITY  OF 

BEDFORD,  CiTY  OF 

BELL  COUNTY*  _. 

BEXAR  COUNTY*  

BEXAR  COUNTY*  .... 

BEXAR.  COUNTY*  

BURLESON,  CtTY  OF 

CANYON,  CITY  OF  

CARFWLLTON,  CITY  OF 

CARflOLLTON,  CITY  OF  .. 

CARROLLTON,  CITY  OF 

CARROLLTON.  CITY  OF 

CEDAR  HILL.  CITY  OF 

CEDAR  PARK.  CITY  OF 

COLLEYVULE.  TOWN  OF 

COLLEYVILLE,  TOWN  OF 

COLLJNCOUNTr  ... 

COLLIN  COUNTY*  ... 

CORiNTH,  TOWN  OF  

DALLAS,  CITY  OF 

DALLAS,  CITY  OF 

DALLAS,  CITY  OF 

DALLAS,  CITY  OF  .. . 

DALLAS,  CITY  OF 

DALLAS,  CITY  OF  ... 

DALLAS,  CJTY  OF 

DALLAS.  CJTY  OF  .... 

EDtN©URG,CITY  OF 

EL  PASO.  CITY  OF 

EL  PASO,  CITY  OF 

EL  PASO,  CITY  OF 

EL  PASO,  CITY  OF 

EL  PASO,  CtTY  OF 

FARMERS  BRANCH,  CITY  OF 
FLOWER  MOUND,  TOWN  OF 
FORT  WORTH,  CITY  OF 
FORT  WORTH,  CITY  OF 
FORT  WORTH.  CITY  OF 
FORT  WORTH,  CITY  OF 
FREDERICKSBURG,  CITY  OF- 
GARLAND,  CITY  OF  . 
GARLAND,  CITY  OF  .. 
GILLESPIE  COUNTY*  ... . 
GRAND  PRAIFWe,  CITY  OF 
GRAND  PRAIRIE,  CITY  OF 
GRAPEVINE.  CITY  OF 

HARRIS  COUNTY* 

HARRIS  COUNTY* 

HARRIS  COUNTY* 

HARRIS  COUNTY* 

HARRIS  COUNTY* 

HARRIS  COUNTY* 

HARRIS  COUNTY* 

HARRIS  COUNTY* 

HAYS  COUNTY*  

HEATH,  CITY  OF  

HEATH,  CITY  OF  

HEATH,  CITY  OF  

HEATH,  CITY  OF  

HEATH,  CITY  OF  

HENDERSON  COUNTY*  . 
HENDERSON  COUNTY- 
HENDERSON  COUNTY*  . 

HIDALGO  COUNTY  *  

HOOD  COUNTY*  

HOUSTON,  CITY  OF  ... 
HOUSTON.  CITY  OF  ... 

HOUSTON.  CITY  OF 

HOUSTON.  CITY  OF  . 
HOUSTON,  CITY  OF  . 


Map  panel 
numtjer 


4B439C0100G 

4fi439C0100G 

48070602 OOB 

480035Q305C 

4800350380C 

4800350380C 

48251 C0029H 

480533000  ID 

4801670000 

4801670005F 

4801670005F 

4801 67001 5E 

4801680015B 

48491C0218C 

48439C0060G 

48439C0095G 

48085C0255E 

48085C0290F 

481 14300048 

4801710005C 

4801710025C 

48017100300 

4801710095C 

4801710100D 

48017101000 

4801710100D 

4801710100D 

48033800150 

48021400210 

4802140022D 

48021400220 

4802140026C 

48021 40026C 

4801740005C 

4807770006A 

48439C0090G 

48439C0155G 

48439C0190G 

48439C0190G 

4802520002B 

48547100200 

48547100200 

48069600 108 

485472001 OE 

4854720025E 

48439C0060G 

48201C0060G 

48201C0065G 

48201 C0090G 

48201001050 

48201C0110G 

48201  CO! 35G 

43201 C0140G 

48201 CO 150G 

48032101 10B 

4805450005A 

4805450005A 

48054 50005A 

4805450005A 

4805450005A 

48213C0045C 

■48213C0045C 

48213C0150C 

4803340300C 

48035601 458 

48201  CO 145G 

48201C0145G 

48201 C0270H 

48201 C0275H 

48201C0370G 


Effective 
date 


10/12,'94 

1'0/3r'94 

10/03^94 

10/27/'94 

10/07/94 

11/06/94 

T 1/23/94 

T2/I4/94 

11/10/94 

10/31/94 

12/13/94 

10/3T/94 

12/14/94 

12/30/94 

12/13/94 

11/18/94 

12/07/94 

10/31/94 

10/12/94 

11/14/94 

12/15/94 

12/15/94 

11/10/94 

12/22/94 

12/01/94 

11/22/94 

12/05/94 

12/16/94 

11/28/94 

10/14/94 

12/12/94 

T2/05/94 

10/25/94 

12/05/94 

10/26/94 

T2/12/94 

11/08/94 

12/12/94 

10/17/94 

10/25/94 

^0l2Am 

11/17/94 

Ti;i0/94 

1 1  -'30/94 

12/07/94 

12/13/-94 

11 '30/94 

11/30/94 

12/05.94 

11/30/94 

11/30/94 

12/19/94 

10/25/94 

11/18/94 

12/16/94 

10/12/94 

10/11/94 

12/05/94 

12/05/94 

12/ 15, 94 

10/26.94 

12.01/94 

1201.'94 

11/18/94 

10. 07,-94 

10/04  94 

12/09/94 

12  29/94 

1229/94 

10/11 '■94 


Case 
number 


94-06-31 OA 

94-06-345P 

R6-94-10-01V 

94-06-357A 

R6-94-1 0-057 

R6-94- 10-258 

94-06-094A 

94-06-187P 

R6-94-1 1-045 

94-06-1 07P 

94-06-1 54P 

94-06-1 07P 

95-06-007 P 

R6-94-12-187 

94-06-010P 

R6-94-1 1-134 

R6-94-12-0A-' 

94-06-137P 

R6-94-1 0-091 

R6-94- 11-073 

96-06-024P 

95-06-024P 

R6-94-1 1-046 

96-06-028A 

R6-94-1 1-166 

R6-94- 11-186 

R6-94- 12-003 

95-Oe-060A 

R6-94-1 1-211 

93-06-349P 

95-06-030P 

R6-94-12-018 

R6-94-10-159 

R6-94-12-014 

R6-94- 10-205 

95-06-020A 

R6-94-II-OO1 

95-06-032A 

R6-94-10-114 

R6-94-10-150 

9^06-30OP 

R6_94-i 1-108 

94-06-368A 

94-06-184P 

R6-94-12-042 

94-06-01  OP 

94-06-144P 

94-06- t44P 

R6-94-12-0--5 

94-06- 144P 

94-06-1 44 P 

95-06-07  7  <^ 

R6-94--t0--.75 

R6-94- 10-060 

R6-94-12-O77 

R6-94- 10-000 

R6-94- 10-067 

R6-94- 10-258 

R6-94-1 1-061 

R6-94-12-059 

R6-94-10-187 

R6-94-n-234 

R6-94-1 1-235 

94-O6-302C 

R6-94-09-156 

R'^94-10-015 

S6-94-l2-0-;3 

34-06-377A 

94-06- 377A 

94-06-11  OP 


D«ter 
miriation 

01 
05 
02 
02 
0? 
02 
0) 
01 
OP 
05 
05 
05 
06 
02 
05 
02 
02 
06 
02 

or 

05 

05 

02 

01 

02 

02 

02 

02 

01 

05 

06 

02 

08 

02 

02 

01 

0? 

0-' 

01 

02 

05 

Or 

02 

05 

02 

06 

05 

06 

02 

06 

05 

02 

02 

02 

02 

02 

02 

02 

02 

02 

C2 

02 

02 

01 

02 

02 

02 

01 

U' 

05 


'560 
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Letters  of  Map  Change— Continued 

(Effective  C)ctot)er  1,  1994  through  Decemt)er  31.  1994] 


Region 


State 


06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

06  

TX 

07  

lA  

07  

lA  

07  

lA 

07  

lA 

07  

lA  

07  

lA 

07  

KS  

07  

KS  

Community 


IRVING,  CITY  OF  

IRVING,  CITY  OF  

JOHNSON  COUNTY" 

KENNEDALE.  CITY  OF 

KENNEDALE,  CITY  OF 

KERR  COUNTY*  

KILLEEN.  CITY  OF 

KILLEEN.  CITY  OF 

KILLEEN,  CITY  OF 

KILLEEN,  CITY  OF 

KILLEEN,  CITY  OF 

KILLEEN,  CITY  OF 

KILLEEN.  CITY  OF 

LEWISVILLE,  CITY  OF  : 

LEWISVILLE,  CITY  OF  

LONGVIEW,  CITY  OF  

LONGVIEW,  CITY  OF  

LUBBOCK  COUNTY*  

LUBBOCK,  CITY  OF  

LUBBOCK,  CITY  OF  

LUBBOCK.  CITY  OF  

LUBBOCK,  CITY  OF  

LUBBOCK.  CITY  OF  

LUBBOCK.  CITY  OF  

LUBBOCK.  CITY  OF  

LUBBOCK.  CITY  OF  

LUBBOCK,  CITY  OF  

MANSFIELD,  CITY  OF 

MANSFIELD,  CITY  OF 

MANSFIELD,  CITY  OF 

MCKINNEY,  CITY  OF  

MCKINNEY.  CITY  OF 

MCKINNEY.  CITY  OF  

MCKINNEY.  CITY  OF  

MESQUITE.  CITY  OF 

MESQUITE.  CITY  OF 

MESQUITE,  CITY  OF 

MIDLAND  COUNTY  *  

MIDLAND,  CITY  OF  

MIDLAND,  CITY  OF  

MONTGOMERY  COUNTY* 

MONTGOMERY  COUNTY* 

MONTGOMERY  COUNTY* 

MONTGOMERY  COUNTY* 

MONTGOMERY  COUNTY* 

NORTH  RICHLAND  HILLS.  CITY  OF 

PLANO,  CITY  OF  

RICHARDSON,  CITY  OF  

-ROCKWALL,  CITY  OF  

ROCKWALL,  CITY  OF 

ROCKWALL,  CITY  OF  

ROCKWALL,  CITY  OF  

ROCKWALL,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SMITH  COUNTY  *  

SOUTH  LAKE.  CITY  OF  

TRAVIS  COUNTY*  

TRAVIS  COUNTY*  

TRAVIS  COUNTY*  

TRAVIS  COUNTY*  

TRAVIS  COUNTY*  

WILLIAMSON  COUNTY* 

ANKENY,  CITY  OF 

BETTENDORF,  CITY  OF  

BETTENDORF,  CITY  OF  

DAVENPORT,  CITY  OF  

REMSEN.  CITY  OF  

SPENCER.  CITY  OF  

ANDOVER,  CITY  OF 

CLEARWATER,  CITY  OF  .. 


Map  panel 
number 


4801800035C 

4801800050C 

48251 C0050G 

48439C0231G 

48439C0233G 

4804 1901  SOB 

48003 10003C 

480031 0005B 

48003 10007B 

480031 0007B 

480031 0007B 

48003 10008B 

480031 0008B 

4801 95001 OD 

4801950020D 

4802640015D 

480264001 5D 

48091 5001 OA 

4804520025B 

4804520045C 

4804520045C 

4804520045C 

4804520045C 

4804520045C 

4804520045C 

4804520045C 

4804520045C 

48439C0275G 

48439C0275G 

48439C0275G 

48085C0255E 

48085C0265E 

48085C0270E 

48085C0290F 

4854900005G 

485490001 OE 

485490001 OE 

48329C0101D 

48329C0082C 

48329C0101D 

4804830055C 

4804830 170C 

4804830085C 

48048301 60C 

4804830205E 

48439C0125G 

48085C0370E 

480184 0015C 

4805470005C 

4805470005C 

4805470005C 

4805470005C 

4805470005C 

4800450023D 

4811850250B 

48439C0060G 

48453C0075E 

48453C0240E 

48453C0245E 

48453C0255E 

48453C0385E 

48491 C0225C 

1 902260001 B 

1902400004D 

1902400005E 

1902420005B 

190480  A 

1900710005B 

2003830005B 

2004820001 A 


Effective 
date 


10/25/94 

12/23/94 

12/29/94 

12/30/94 

12/07/94 

11/22/94 

12/01/94 

10/12/94 

10/26/94 

11/18/94 

12/16/94 

11/22/94 

10/26/94 

10/21/94 

12/30/94 

12/19/94 

12/19/94 

10/27/94 

11/28/94 

10/11/94 

10/03/94 

10/04/94 

10/04/94 

12/16/94 

12/02/94 

12/16/94 

12/29/94 

12/12/94 

10/03/94 

11/07/94 

12/01/94 

10/14/94 

10/13/94 

10/31/94 

10/11/94 

12/19/94 

1 1/28/94 

10/25/94 

12/16/94 

12/06/94 

10/04/94 

10/04/94 

12/16/94 

12/30/94 

11/09/94 

10/04/94 

11/29/94 

12/06/94 

10/17/94 

10/26/94 

10/26/94 

10/26/94 

11/16/94 

11/10/94 

11/08/94 

11/23/94 

12/07/94 

10/12/94 

10/12/94 

10/14/94 

11/18/94 

10/19/94 

11/28/94 

1 1/08/94 

10/03/94 

11/28/94 

12/28/94 

10/05/94 

11/29/94 

11/22/94 


Case 
number 


R6-94-1(>-166 

94-06-356P 

R6-94-12-144 

R6-94-1 2-203 

R6-94-1 2-043 

R6-94-1 1-187 

R6-94-1 1-222 

R6-94-1 0-090 

R6-94-1(>-185 

R6-94-1 1-138 

R6-94-1 2-086 

R6-94-1 1-167 

R6-94- 10-204 

94-06-290A 

R6-94-12-186 

94-06-355A 

95-06-022A 

R6-94- 10-233 

R6-94-1 1-197 

94-06-374A 

R6-94-10-017 

R6-94-1 0-026 

R6-94-1 0-027 

R6-94-1 2-000 

R6-94- 12-009 

R6-94-12-110 

R6-94-12-161 

95-06-038A 

R6-94-10-016 

R6-94- 10-253 

94-06-342P 

94-06-222P 

94-06-265P 

94-06-1 37P 

94-06-060P 

94-06-389A 

94-06-390A 

R6-94-10-171 

R6-94-12-105 

R6-94-1 2-038 

94-06-322A 

R6-94-10-013 

R6-94- 12-084 

R6-94-12-185 

95-06-021 A 

R6-94-08-2B4 

94-06-282P 

R6-94-1 2-027 

R5-94-10-116 

R6-94-10-188 

R6-94-10-188 

R6-94-10-189 

R6-94-1 1-102 

R6-94- 11-052 

R6-94- 11-024 

95-06-01 4A 

R6-94- 12-039 

94-06-341 P 

94-06-341 P 

R6-94-1&-103 

R6-94-1 1-157 

94-06-08 IP 

94-07-269A 


94-07-287A 


95-07-01 OA 


Deter- 
mination 


02 

06 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

01 

01 

02 

02 

02 

02 

01 

01 

01 

01 

02 

01 

01 

02 

02 

06 

05 

05 

05 

05 

01 

01 

01 

01 

02 

01 

02 

02 

02 

01 

02 

05 

08 

02 

02 

02 

02 

01 

02 

02 

01 

02 

06 

06 

08 

02 

06 

01 

08 

02 

01 

02 

02 

01 

02 
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75(il 


07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07  , 

07  . 

07  . 

07  , 

07  . 

07  . 

07  . 

07  . 

07  . 

07  . 

07  . 

07  . 

07  . 

07  . 

07  . 

07  . 

07  . 

07  . 

07  . 

07  . 

07  ., 

07  .. 

07  .. 

07  .. 

07  .. 

07  .. 

07  .. 

07  .. 

07  .. 

07  .. 

07  .. 

07  .. 

07  ,. 

07  .. 

07  .. 

07  .. 

07  .. 

07  .. 

07  ... 

07  .. 

07  ... 

07  ... 

07  ... 

07  ... 

07  ... 
07  ... 
07  ... 
07  ... 
07  ... 
07  ... 


LETTERS  OF  MAP  CHANGE— Continued 
(Effective  October  1.  1994  through  December  31,  1994] 


Region 


Stajd 


KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS- 

KS 

KS 

KS 

KS 

KS 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

NE  . 

NE  . 

NE  . 

NE  . 

NE  . 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 


- 

■■*■ 

.4. 
I 

■'T 

■  •>■ 

■  \ 


T 


Community 


LINDSBORG,  CITY  OF  

MANHATTAN,  CITY  OF  .... 

MCPHERSON,  CITY  OF  

MCPHERSON,  CITY  OF  ... 
MULVANE,  CITY  OF  .... 

NEWTON,  CITY  OF  

NEWTON,  CITY  OF  ... 

NEWTON,  CITY  OF  

OLATHE,  CITY  OF  

OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK.  CITY  OF 

SALINA.  CITY  OF 

SEDGWICK  COUNTY* 

SEDGWICK  COUNTY* 

SEDGWICK  COUNTY* 

SEDGWICK  COUNTY* 

SEDGWICK  COUNTY*  

SEDGWICK  COUNTY* 

SEDGWICK  COUNTY* 

SEDGWICK  COUNTY*  .. 

SUMNER  COUNTY* 

WICHITA.  CITY  OF  

WICHITA.  CITY  OF  ...  . 

WICHITA,  CITY  OF  

WICHITA,  CITY  OF  

WICHITA,  CITY  OF  

WICHITA,  CITY  OF  

CITY  OF  

CITY  OF  

CITY  OF 

CITY  OF  

CITY  OF  

CITY  OF 

CITY  OF  


WICHITA, 
WICHITA, 
WICHITA, 
WICHITA, 
WICHITA. 
WICHITA, 
WICHITA, 
WICHITA,  CITY  OF  ...  . 

WICHITA,  CITY  OF  

WICHITA,  CITY  OF  

WICHITA,  CITY  OF  .. 

WINFIELD,  CITY  OF  

CAPE  GIRARDEAU  COUNTY* 

JACKSON,  CITY  OF  

O'FALLON,  CITY  OF 

OFALLON.  CITY  OF 

PECULIAR.  CITY  OF  

ST.  CHARLES  COUNTY*  .. 

ST.  PETERS.  CITY  OF  

VALLEY  PARK,  CITY  OF  .. 

BELLEVUE,  CITYOF  

CUMING  COUNTY* 

GRAND  ISLAND.  CITY  OF  

GRAND  ISLAND,  CITY  OF  

GRAND  ISLAND. 
GRAND  ISLAND, 
GRAND  ISLAND, 
GRAND  ISLAND, 
GRAND  ISLAND, 
GRAND  ISLAND, 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND.  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLJ^ND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 
GRAND  ISLAND,  CITY  OF 


CITY  OF 
CITY  OF 
CITYOF 
CITYOF 
CITYOF 
CITYOF 


Map  panel 
numt)er 


20021500018 

2003000004D 

20021 70005D 

20021 700 15D 

200326001  OD 

2001330005C 

2001330005C 

2001330005C 

20091 C0069D 

20091C0081D 

20091C0081D 

20091 C0082D 

20031 900 15B 

200321 01 50A 

200321 01 50  A 

20032 10200A 

200321 0225A 

20032 10225A 

20032 10225 A 

20032 10225A 

20032 10225A 

20191C0140B 

2003280000 

20032800158 

200328001 5B 

200328001 5B 

2003280020B 

2003280020B 

2003280020B 

2003280020B 

2003280025B 

2003280025B 

2003280030B 

2003280035B 

2003280035B 

2003280035B 

2003280035B 

20032800358 

2003280035B 

20007100038 

2907900090C 

2952650001 C 

29183C0110D 

29183C0115D 

2908780001 A 

29183C0115D 

29183C0120D 

290391 0001 B 

3101910010B 

3104270004A 

3101030005B 

3101030005B 

31010300058 

31 01 03001  OB 

31010300108 

31010300108 

31010300108 

3101030010B 

31 01 03001 5B 

3101030015B 

3101030015B 

31 01 03001 5B 

31010300158 

3101030015B 

31010300208 

31010300208 

3101030020B 

31010300208 

3101030020B 

31010300208 


Effective 
date 


10/04/94 

12/19/94 

10/07/94 

10/06/94 

11/10/94 

11/22/94 

11/10/94 

11/23/94 

10/25/94 

10/27/94 

12/05/94 

12/0S'94 

10/17/94 

11/02/94 

11/29/94 

10/20/94 

10/06/94 

10/13/94 

11/29/94 

12/13/94 

10/12/94 

10/19/94 

10/06/94 

10/05/94 

10/31/94 

10/06/94 

10/13/94 

10/25/94 

10/31/94 

10/18/94 

10/07/94 

11/22/94 

11/04/94 

10/06/94 

1 0/05/94 

10/21/94 

10/26/94 

12/12/94 

12/12/94 

1 0/24/94 

1Z'28/94 

11/29/94 

12/30/94 

10/24/94 

12/28/94 

11/23,94 

10/25/94 

11/16/94 

10/21/94 

10/27/94 

10/13/94 

10/25/94 

11/25/94 

10/03/94 

10/03/94 

10/03/94 

10/14/94 

10/26/94 

10/03/94 

10/12/94 

10/14/94 

10/14/94 

10/14/94 

10/2a'94 

10/03/94 

10/03/94 

10/04/94 

10/17/94 

1 0/24/94 

IO/O4./94 


Case 
number 


Deter- 
mination 


94-07-277A 
95-07-011 A 
94-07-276A 

95-07-001 A 

95-07-O02A 
95-07-006A 
94-07-2S4A 

94-07-271 P 
94-07-271 P 


94-07-222P 


94-07-280A 


94-07-255P 


94-07-258P 


94-07-285A 

95-07-0 12A 
94-07-288A 
95-07-0 17A 
9&-07-008A 
94-07-289A 
94-07-1 51 P 
94-07-286A 


94-07-274A 


01 
02 
01 
02 
02 
02 
02 
02 
02 
02 
05 
05 
02 
0? 
01 
06 
02 
02 
01 
02 
01 
02 
02 
02 
02 
.  05 
02 
02 
02 
06 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

01 

01 

02 

01 

01 

05 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

0? 

01 

02 
02 
02 
02 
02 
02 
02 
0.^ 
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State 


07  

NE  

07  

NE  

07  

NE  

07  

NE  

07  

NE  

07  

NE  

07  

NE  

07  

NE  

07  

NE  

07  

NE  

08  

CO  

08  

CO  

08  

CO  

08  

CO  

08  

CO  

08  

CO 

08  

CO  

08  

CO 

08  

CO  

08  

CO  

08  

CO  

03  

CO  

08  

CO  

08  

CO 

08  

CO 

08  

CO 

08  

CO 

08  

CO 

08  

CO 

08  

CO 

08  

MT 

08  

MT  

08  

MT  

08  

MT  

08  

MT  

08  

ND  

08  

ND  

08  

ND  

08  

ND  

08  

ND  

08  

ND  

08  

ND  

08  

ND  

03  

NO  

08  

SD  

08  

SD  

08  

SD  

08  

SD  

08  

SD  

08  

SD  

08  

UT  

08  

UT  

08  

UT  

08  

UT  

08  

UT  

08  

UT  

08  

UT  

08  

UT  

08  

UT  

08  

WY  

09  

AZ 

09  

AZ 

09  

AZ 

09  

AZ 

09  

AZ 

09  

AZ 

09  

AZ 

09  

AZ 

09  

AZ 

09    

AZ 

Community 


HALL  COUNTY'  

LINCOLN,  CITY  OF 

LINCOLN.  CITY  OF 

LINCOLN,  CITY  OF  

LINCOLN,  CITY  OF  

OMAHA.  CITY  OF  

OMAHA,  CITY  OF  

OMAHA.  CITY  OF  

OMAHA.  CITY  OF  

OMAHA,  CITY  OF  

BOULDER,  CITY  OF  

CASTLE  ROCK,  TOWN  OF  

CASTLE  ROCK,  TOWN  OF  

COLORADO  SPRINGS,  CITY  OF 

DOUGLAS  COUNTY* 

DOUGLAS  COUNTY* 

GREELEY,  CITY  OF  ■ 

JEFFERSON  COUNTY* 

JEFFERSON  COUNTY*  , 

LA  PLATA  COUNTY*  , 

LA  PLATA  COUNTY*  

LA  PLATA  COUNTY*  

LA  PLATA  COUNTY*  

LAKEWOOD,  CITY  OF 

LAKEWOOD,  CITY  OF 

LARKSPUR,  TOWN  OF  

LYONS,  TOWN  OF  

WELD  COUNTY* 

WELD  COUNTY* 

WELD  COUNTY* 

BEAVERHEAD  COUNTY* 

CARBON  COUNTY*  

CASCADE  COUNTY*  

KALISPELL,  CITY  OF  

MISSOULA,  CITY  OF 

BURLEIGH  COUNTY*  

GRAND  FORKS,  CITY  OF  

GRAND  FORKS,  CITY  OF 

GRAND  FORKS.  CITY  OF 

GRAND  FORKS.  CITY  OF 

GRAND  FORKS.  CITY  OF 

GRAND  FORKS,  CITY  OF 

MANDAN,  CITY  OF  

VALLEY  CITY.  CITY  OF  

NORTH  SIOUX  CITY,  CITY  OF  ... 
NORTH  SIOUX  CIT^.',  CITY  OF  ... 
NORTH  SIOUX  CITY,  CITY  OF  ... 

RAPID  CITY,  CITY  OF  

RAPID  CITY,  CITY  OF  

SIOUX  FALLS.  CITY  OF  

MURRAY,  CITY  OF 

SALT  LAKE  COUNTY*  

SALT  LAKE  COUNTY* 

SALT  LAKE  COUNTY* 

SALT  LAKE  COUNTY* 

SOUTH  JORDAN,  CITY  OF  

SOUTH  JORDAN.  CITY  OF 

SOUTH  JORDAN.  CITY  OF  

SOUTH  JORDAN.  CITY  OF 

CASER.  CITYOF  

CHANDLER,  CITY  OF 

GILA  COUNTY  *  

GILBERT,  TOWN  OF  

GILBERT,  TOWN  OF  

GLENDALE,  CITY  OF  

MESA.  CITY  OF  

MESA,  CITY  OF  

MESA.  CITY  OF  

MESA,  CITY  OF  

MESA,  CITY  OF  


Map  panel 
number 


3101000125B 

3152730020C 

3152730025C 

3152730035C 

3152730040C 

3152740025F 

3152740025F 

3152740025F 

3152740045F 

3152740045F 

08002401 20E 

0800500301 C 

0800500302C 

08006001 34C 

0800490070D 

0800490435C 

0801840002B 

0800870430B 

0800870440B 

0800970266B 

0800970267B 

08Q0970268B 

0800970269B 

0850750005C 

0850750005C 

0803090435A 

0800290001 B 

0802660636C 

0802660637C 

0802660638C 

300001 1438 A 

3001390195B 

3000080406B 

3000250005C 

30063C1195D 

38001 70560 A 

385365001 OD 

385365001 OD 

385355001  OD 

385365001 OD 

38536500 10D 

385365001 OD 

3800720020B 

3800020002E 

4600870005C 

4600870005C 

4600870005C 

4654200004  E 

4654200005D 

460060001 5C 

4901 030001 C 

490 102029 IB 

4901 02031 7B 

4901020425B 

4901020450B 

4901070009C 

4901070009C 

4901070009C 

4901070009C 

56003700 15C 

04013C2630D 

0400280065B 

04013C2660E 

04013C2680F 

04013C1190F 

04013C2185E 

04013C2185E 

04013C2190E 

04013C2195E 

04013C2195E 


Effective 
date 


10/28/94 

12/30/94 

12/30/94 

12/29/94 

12/29/94 

10/13/94 

10/27/94 

11/10/94 

10/05/94 

11/28/94 

12/01/94 

10/19/94 

11/21/94 

10/20^94 

10/20/94 

11/18/94 

11/23/94 

11/02/94 

11/02/94 

11/29/94 

11/29/94 

11/29/94 

11/29'94 

11/23/94 

12/19/94 

11/18/94 

11/17/94 

11/23/94 

11/23/94 

11/23/94 

11/02/94 

12/19/94 

12/28/94 

10/13/94 

12/01/94 

11/23/94 

10/13,'94 

10/14/94 

10/26/94 

11/04/94 

11/10/94 

12/21/94 

10/20/94 

12/28/94 

10/13/94 

11/10/94 

12/2a'94 

11/10/94 

11/02/94 

10/17/94 

11/01/94 

11/01/94 

10/06/94 

12/13/94 

12/13/94 

12/15/94 

12/06/94 

12/06/94 

12/21/94 

11/23/94 

10/27/94 

12/07/94 

11/10/94 

12'21/94 

11/17/94 

11/02/94 

12/29/94 

11/23/94 

10/11/94 

10/27/94 


Case 
number 


94-07-248P 
94-07-248P 
94-07-261 P 
94-07-26 1P 

94-07-1 61 A 
94-07-292A 

94-07-223A 
94-08-1 96A 
94-08-1 75A 
94-08-1 15P 
94-08-1 61 P 
94-08-1 91 A 
93-08-1 40P 
94-08-032P 
94-08-141 P 
94-08-14  IP 
94-O8-065P 
94-08-065P 
94-08-065P 
94-0&-O65P 
9&-08-011A 
95-08-030A 
93-08-1 40P 
95-08-021 A 
94-08-032 P 
94-08-032P 
94-08-032P 
95-08-01 4A 
95-G3-043A 
95-G8-037A 
94-08-1 87A 
95-08-006A 
94-08- 197 A 
94-08-1 90A 
94-08- 192 A 
94-08-200A 
95-08-002A 
95-08-0 16A 
95-08-O29A 
94-08-1 89 A 
95-08-034A 
94-08-1 83A' 
94-08-1 95A 
95-08-048A 
95-08-0 13A 
94-08-1 73A 
94-08-1 79 A 
94-08-1 62 P 
94-08-1 62P 
94-08-1 67A 
95-08-001 P 
95-08-001 P 
95-0&-023A 
95-08-026A 
95-08-027A 
9&-08-045A 
95-08-0 10A 
94-09-886A 
94-09-921 A 
95-09-029A 
95-09-1 13A 
95-09-06SA 
94-09-897A 
95-09-1 57A 
95-09-086A 
94-09-684A 
94-09-907A 


Deter- 
mination 


02 

05 

05 

05 

05 

02 

02 

02 

02 

01 

02 

01 

05 

05 

01 

05 

05 

05 

05 

05 

05 

05 

05 

02 

02 

06 

01 

05 

05 

05 

02 

01 

02 

01 

01 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

01 

02 

02 

01 

05 

05 

08 

06 

06 

02 

02 

02 

02 

02 

01 

01 

01 

01 

01 

08 

01 

01 

01 

01 


Region 


09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09  . 

09  . 

09  . 

09  . 

09  . 

09  . 

09  . 

09  . 

09". 

09  . 

09  . 

09  . 

09  . 

09  . 

09  . 

09  . 

09  . 

09  . 

09  . 

09  . 

09  . 

09  ., 

09  ., 
09  .. 
09  .. 
09  .. 
09  .. 
09  .. 
09  .. 
09  .. 
09  .. 
09  .. 
09  .. 
09  .. 
09  .. 
09  .. 
09  .. 
09  .. 
09  .. 
09  .. 
09  .. 
09  .. 
09  ... 
09  ... 
09  ... 
09  ... 
09  ... 
09  ... 


Letters  of  Map  Change— Continued 

[Effective  October  1,  1994  through  December  31,  1994] 


Stalte 


AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA  . 

CA  . 

CA  . 

CA  . 

CA  . 

CA  . 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

^CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  .. 

CA  ... 

CA  ... 

CA  ... 

CA  ... 


Community 


PHOENIX,  CITY  OF  

PHOENIX,  CITY  OF  

PHOENIX,  CITY  OF  

PHOENIX,  CITY  OF  

PHOENIX.  CITY  OF  

PHOENIX.  CITY  OF  

PHOENIX,  CITY  OF  

PHOENIX,  CITY  OF  

PHOENIX,  CITY  OF  

PHOENIX.  CITY  OF  

PINETOP-LAKESIDE,  TOWN  OF 

SCOTTSDALE,  CITY  OF  ... 

TEMPE.  CITYOF  

TUCSON,  CITY  OF  

YAVAPAI  COUNTY*  

ANTIOCH,  CITY  OF  

BREA.  CITY  OF 

BURLINGAME.  CITY  OF 

CARLSBAD.  CITY  OF  

CONCORD,  CITY  OF 

CONTRA  COSTA  COUNTY*  ..  . 

CONTRA  COSTA  COUNTY*  .. 

CORONA,  CITY  OF 

COSTA  MESA,  CITY  OF 

COSTA  MESA,  CITY  OF 

COSTA  MESA,  CITY  OF 

COSTA  MESA,  CITY  OF 

COSTA  MESA,  CITY  OF 

COSTA  MESA.  CITY  OF 

COSTA  MESA,  CITY  OF 

QOSTA  MESA,  CITY  OF 

COSTA  MESA,  CITY  OF  .... 

COSTA  MESA,  CITY  OF 

COSTA  MESA.  CITY  OF 

COSTA  MESA,  CITY  OF 

COSTA  MESA,  CITY  OF 

COSTA  MESA,  CITY  OF 

COSTA  MESA,  CITY  OF 

COSTA  MESA,  CITY  OF 

COSTA  MESA,  CITY  OF 

COSTA  MESA,  CITY  OF 

COSTA  MESA,  CITY  OF  ...  . 

COSTA  MESA,  CITY  OF 

COSTA  MESA,  CITY  OF 

COSTA  MESA,  CITY  OF  .... 

COTATI,  CITY  OF  

COTATI,  CITYOF  

DAVIS,  CITYOF 

DEL  NORTE  COUNTY*  

EL  PASO  DE  ROBLES,  CITY  OF 
ESCONDIDO,  CITY  OF  .. 

FAIRFIELD,  CITY  OF  

FOLSOM,  CITY  OF  

FREMONT,  CITY  OF 

FRESNO  COUNTY  *  

FRESNO  COUNTY*  

FRESNO,  CITY  OF  

FRESNO,  CITY  OF  

HEMET,  CITY  OF  

HEMET.  CITY  OF  

HEMET,  CITY  OF  

KERN  COUNTY 

LA  QUINTA.  CITY  OF  

LOS  ANGELES  COUNTY* 

MADERA  COUNTY*  

MENDOCINO  COUNTY*  

MENDOCINO  COUNTY* 

MENDOCINO  COUNTY*  

MENLO  PARK,  CITY  OF 

MERCED  COUNTY* 


Map  panel 
number 


04013C1195D 

04013C1195D 

04013C1220F 

04013C1240E 

04013C1245E 

04013C1660E 

04013C1670D 

04013C2130E 

04013C2155D 

04013C2155D 

0401270005C 

04013C1245E 

04013C2630D 

0400760030G 

0400931 020B 

0600260006D 

06059C0002E 

0650190002C 

060285001 5D 

0650220009B 

0600250355B 

0600250435B 

0602500005E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

06059C0038E 

0603770001 C 

0603770001 C 

0604230575B 

0650250025B 

0603080004B 

0602900008B 

0603700006C 

0602630004C 

0650280004B 

065029 1400B 

06502908808 

06004800 IOC 

06004800 IOC 

0602530005C 

0602530005C 

0602530005C 

0600751 825B 

0607090005B 

0650430757B 

0601700750B 

0601830600B 

0601830803B 

0601 83081  IB 

06032 10008C 

0601880295C 


Effective 
date 


12/28/94 

12/01/94 

12/12/94 

12/12/94 

12/12/94 

11/02/94 

12/15/94 

11/08/94 

12/28/94 

12/29/94 

12/29/94 

12/12/94 

10/06/94 

12/21/94 

12/28/94 

12/14/94 

11/08/94 

12/06/94 

11/10/94 

12/28/94 

12/14/94 

12/27/94 

11/09/94 

10/05/94 

10/05/94 

10/05/94 

10/05/94 

10/05/94 

10/05/94 

10/05/94 

10/05/94 

10/05/94 

10/05/94 

10/05/94 

10/05/94 

10/07/94 

10/07/94 

10/07/94 

10/11/94 

10/07/94 

10/07/94 

10/20/94 

10/20/94 

10/25/94 

10/20/94 

10/20/94 

10/25/94 

12/06/94 

10/28/94 

11/22/94 

12/21/94 

12/05/94 

11/18/94 

10/25/94 

12/01/94 

12/15/94 

10/21/94 

10/21/94 

10/11/94 

11/15/94 

12/06/94 

12/09/94 

10/14/94 

11/18/94 

11/02/94 

11/10/94 

10/25/94 

10/25/94 

12/06/94 

12/15/94 


Case 

number 


95-09-048A 

95-09-081 A 

95-09-073P 

95-09-073P 

95-09-073P 

94-09-839A 

95-09-O96A 

95-09-0 19A 

95-09-1 07A 

95-09-1 24A 

94-09-899A 

95-09-022 P 

94-09-867A 

95-09-1 17A 

95-09-1 39A 

94-09-697P 

94-09-280 P 

95-09-1 06 A 

95-09-005A 

95-09-1 31 A 

94-09-€97P 

95-09-1 44A 

94-09-594P 

94-09-820A 

94-09-a22A 

94-09-823A 

94-09-824A 

94-09-825A 

94-09-845A 

94-09-^46A 

94-09-847A 

94-09-848A 

94-09-849A 

94-O9-e50A 

94-09-851 A 

94-09-876A 

94-09-877A 

94-09^78A 

94-09-879A 

94-09-880A 

94-09-881 A 

94-09-9 16A 

94-09-9 17A 

94-09-9 18A 

94-09-9 19A 

94-09-902A 

94-09-9 12A 

94-09-589A 

95-09-011A  ■ 

95-09-01 7A 

95-09-1 28A 

95-09-01  OP 

94-09-828P 

94-09-906A 

94-09-9 13A 

94-09-097A 

95-09-0 13A 

95-09-013A 

94-09-735A 

95-09-077A 

95-09-093A 

95-09-033A 

94-09-808A 

94-09-552P 

94-09-654A 

95-09-023A 

95-09-037A 

95-09-037A 

95-09-095A 

95-09-1 11A 


Deter- 
mination 


t7 

01 

06 

06 

06 

17 

01 
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02 

02 

02 
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01 

02 

02 

06 
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02 

01 
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02 
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02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

01 

02 

01 

08 

05 

05 
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02 

01 

01 

01 

02 

01 

01 

02 

01 

05 

01 

02 

01 

01 

01 
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Letters  of  Map  Change— Continued 

[Ettective  October  1,  1994  ttirougti  December  31,  1994] 


State 


09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  .- 

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

09  

CA  

Community 


MERCED,  CITY  OF 

MISSION  VIEJO,  CITY  OF 

MONTEREY  COUNTY*  

MONTEREY  COUNTY*  

MOORPARK,  CITY  OF  

NORCO,  CITY  OF  

NOVATO,  CITY  OF  

OCEANSIDE.  CITY  OF  

OCEANSIDE.  CITY  OF  

OCEANSIDE,  CITY  OF  

OCEANSIDE,  CITY  OF  

ORANGE  COUNTY* 

ORANGE  COUNTY* 

ORANGE  COUNTY* 

OXNARD,  CITY  OF 

PALM  SPRINGS.  CITY  OF  

PALM  SPRINGS,  CITY  OF  

PLEASANTON.  CITY  OF  

PLEASANTON.  CITY  OF  

PLEASANTON.  CITY  OF  

PLEASANTON,  CITY  OF  

PLEASANTON,  CITY  OF  

PORTERVILLE,  CITY  OF 

REDDING,  CITY  OF , 

REDDING,  CITY  OF  

SACRAMENTO  COUNTY*  

SACRAMENTO  COUNTY* 

SACRAMENTO  COUNTY*  

SACRAMENTO  COUNTY*  

SACRAMENTO  COUNTY*  

SACRAMENTO  COUNTY*  

SACRAMENTO  COUNTY*  

SACRAMENTO  COUNTY* 

SACRAMENTO  COUNTY*  

SACRAMENTO,  CITY  OF  ' 

SACRAMENTO,  CITY  OF  

SACRAMENTO.  CITY  OF  

SALINAS,  CITY  OF  

SAN  DIEGO,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  RAFAEL.  CITY  OF 

SAN  RAFAEL,  CITY  OF  

SANTA  ANA,  CITY  OF  

SANTA  ANA.  CITY  OF  

SANTA  BARBARA,  CITY  OF  

SANTA  BARBARA,  CITY  OF  

SANTA  ROSA,  CITY  OF  

SANTEE,  CITY  OF  

SHASTA  COUNTY*  

SHASTA  COUNTY* 

SIMI  VALLEY,  CITY  OF  

SIMI  VALLEY.  CITY  OF  

SIMI  VALLEY.  CITY  OF  

SIMI  VALLEY,  CITY  OF  

SIMI  VALLEY,  CITY  OF  

SIMI  VALLEY,  CITY  OF  

SOLANO  COUNTY*  

SOLANO  COUNTY*  

SOLANO  COUNTY*  

SOUTH  LAKE  TAHOE.  CITY  OF 

SUNNYVALE.  CITY  OF 

TEHAMA  COUNTY*  

THOUSAND  OAKS,  CITY  OF  .... 

TULARE  COUNTY*  

TUSTIN,  CITY  OF  

TUSTIN,  CITY  OF  

UKIAH.  CITY  OF  

UNION  CITY.  CITY  OF  


Map  panel 
number 


0601910005D 

06059C0065F 

0601950055F 

0601950325D 

0607120005A 

0602560003B 

0601780002C 

0602940003C 

0602940003C 

060294001 4C 

060294001 4C 

06059C0031E 

06059C0040E 

06059C0065F 

06041 700 15C 

0602570006B 

0602570008B 

06001 20003D 

06001 20003D 

0600120003D 

06001 20003D 

0600120003D 

0650660845B 

0603600025C 

0603600025C 

0602620055D 

0602620060C 

0602620065E 

0602620070C 

0602620090D 

0602620095D 

060262021 OD 

060262031 5C 

0602620320D 

060266001 5E 

060266001 5E 

060266001 5E 

0602020003D 

06029501 63C 

0603490009F 

0603490037D 

0603490042D 

065058001 5B 

0650580020B 

06059C0029E 

06059C0029E 

0603350004D 

0603350005D 

0603810000 

0607030004B 

0603580405B 

0603580705B 

06042 10006A 

06042 10006A 

060421 0006A 

06042 10006A 

060421 0008A 

060421 0009 A 

060631 0262C 

060631 0263C 

06063 10275C 

065060001  OB 

0603520001 C 

0650640675B 

06042200 15B 

06506604658 

06059C0039E 

06059C0039E 

0601860001 E 

0600 14001  OB 


Effective 
date 


12/01/94 
12/28/94 
12/29/94 
11/23/94 
12/28/94 
11/09/94 
12/20/94 
10/13/94 
12/01/94 
11/15/94 
12/01/94 
10/20/94 
10/20/94 
12/28/94 
11/03/94 
11/08/94 
11/08/94 
11/10/94 
11/08/94 
11/18/94 
11/15/94 
12/28/94 
12/01/94 
11/15/94 
12/06/94 
10/14/94 
10/25/94 
11/10/94 
12/21/94 
10/13/94 
10/19/94 
10/27/94 
11/23/94 
11/04/94 
11/17/94 
11/15/94 
12/21/94 
10/05/94 
12/28/94 
12/06/94 
11/02/94 
10/05/94 
12/28/94 
11/02/94 
10/26/94 
11/02/94 
11/04/94 
11/02/94 
12/08/94 
12/29/94 
10/28/94 
11/23/94 
10/05/94 
10/05/94 
11/10/94 
12/07/94 
11/02/94 
12/19/94 
12/05/94 
12/05/94 
12/05/94 
11/10/94 
12/06/94 
12/01/94 
11/04/94 
11/03/94 
10/13/94 
12/28/94 
12/06/94 
10/05/94 


Case 
number 


95-09-047A 
94-09-496P 
95-09-1 23A 
95-09-071 A 
94-09-21 3P 
94-09-594P 
9&-09-075A 
94-09-894A 
95-09-083A 
95-09-045A 
95-09-046A 
94-09-81 6P 
94-09-81 6P 
94-09-496P 
94-09-898A 
94-09-068P 
94-09-068P 
94-09-e95A 
94-09-904A 
95-O9-020A 
95-09-074A 
95-09-1 20A 
95-09-042A 
95-09-061 A 
95-09-098A 
94-09-ei9A 
94-09-922A 
95-09-041 A 
95-09-049A 
94-09-885A 
9&-09-007A 
94-09-91 OA 
94-09-782P 
94-09-887A 
94-09-863A 
95-09-057A 
95-09-1 08A 
94-09-526A 
94-09-920A 
95-09-O87A 
95-09-006A 
94-09-^92A 
95-09-1 10A 
95-09-034A 
94-09-861 A 
94-09-883A 
95-09-021 A 
95-09-004A 
95-09-054P 
95-09-1 19A 
94-09-581 P 
95-O9-066A 
94-09-730A 
94-09-862A 
94-09-896A 
94-09-908A 
94-O9-890A 
95-09-1 OOA 
9&-09-010P 
95-09-01  OP 
95-09-01  OP 
95-09-030A 
94-09-905A 
94-09-763A 
95-09-032A 
95-09-036A 
94-09-736A 
95-09-053A 
9&-09-084A 
94-09-837A 


Deter- 
mination 


01 

06 

02 
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05 
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01 

01 

01 

01 

08 

06 

06 

06 

01 

06 

06 

02 

02 

08 

02 

02 

01 

02 

02 

02 

01 

01 

02 

02 

02 

01 

06 

02 

01 

02 

01 

01 

02 

02 

02 

01 

02 

08 

08  . 
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Region 


09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09  . 
09  . 
09  . 
09  . 
09  . 
09  . 
09  . 
09  . 
09  . 
09  . 

09  . 

10  . 

10  . 

10  . 

10  . 

10  ., 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  .. 

10  ... 

10  ... 

10  ... 

10  ... 
10  ... 
10  ... 
10  ... 
10  ... 
10  ... 
10  ... 
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10  ... 
10  ... 
10  .... 
10  .... 
10  .... 
10  .... 
10  .... 
10  .... 
10  .... 
10  .... 
10  .... 
10  .... 


Stjjte 


CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

HI  . 

HI  . 

HI  . 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

NV 

ID  .. 

ID  .. 

ID  .. 

ID.. 

ID.. 

ID  .. 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 


t 


Letters  of  Map  Change— Continued 

[Effective  October  1,  1994  ttirough  December  31.  1994] 


Community 


UNION  CITY,  CITY  OF 
VACAVILLE,  CITY  OF 
VACAVILLE.  CITY  OF  . 
VALLEJO,  CITY  OF 
VENTURA  COUNTY* 

VISALIA,  CITY  OF 

YOLO  COUNTY*  

YUBA  COUNTY*   .. 
HONOLULU  COUNTY- 
HONOLULU  COUNTY* 

MAUI  COUNTY*  

CLARK  COUNTY*  

CLARK  COUNTY*  

CLARK  COUNTY- 
HENDERSON,  CITY  OF 
HENDERSON,  CITY  OF 
LAS  VEGAS,  CITY  OF  . 
LAS  VEGAS,  CITY  OF 
NORTH  LAS  VEGAS,  CITY  OF 
NORTH  LAS  VEGAS,  CITY  OF 
NORTH  LAS  VEGAS,  CITY  OF 
NORTH  LAS  VEGAS.  CITY  OF 
RENO,  CITY  OF  ...  . 
WASHOE  COUNTY*  .. . 

WASHOE  COUNTY-  

BOISE,  CITY  OF  

GARDEN  CITY,  CITY  OF  ... 
GARDEN  CITY.  CITY  OF 
SUGAR  CITY,  CITY  OF 
SUGAR  CITY.  CITY  OF 

WEISER,  CITY  OF  

COOS  COUNTY* 

CRESWELL,  CITY  OF 

HILLSBORO,  CITY  OF  ' 

LANE  COUNTY-  

LANE  COUNTY-  

LANE  COUNTY-  

LANE  COUNTY-  

LEBANON.  CITY  OF  .... 

LINN  COUNTY*  

LINN  COUNTY-  

MULTNOMAH  COUNTY*  

NORTH  BEND,  CITY  OF  . 

POLK  COUNTY- 

RAINIER.  CITY  OF 

TILLAMOOK  COUNTY-  .. 

WASHINGTON  COUNTY* 

BONNEY  LAKE,  CITY  OF 

BONNEY  LAKE.  CITY  OF 

CLARK  COUNTY*  

CLARK  COUNTY-  

GRAYS  HARBOR  COUNTY-  . 

ISSAQUAH,  CITY  OF 

KING  COUNTY*  

KING  COUNTY-  .... 

KING  COUNTY*  

MOUNTLAKE  TERRACE.  CITY  6f' 

OLYMPIA,  CITY  OF  . 

SPOKANE,  CITY  OF  

THURSTON  COUNTY*  ...    _ 

THURSTON  COUNTY*  

THURSTON  COUNTY*  ... 

THURSTON  COUNTY*  

THURSTON  COUNTY-  ... 
THURSTON  COUNTY* 
WAHKIAKUM  COUNTY* 
WHATCOM  COUNTY- 


Map  panel 
number 


•Unwxxwporated  areas  onf^'. 
Determination  type  and  description 


0600 14001  OB 

0603730004 B 

0603730005B 

O6037400O5C 

06041 30795B 

0604090005C 

0604230386B 

0604270350B 

150001 01 OOC 

1500010130C 

1 500030 190C 

3200031 250B 

3200031250B 

320003 1250B 

3200050005B 

3200050025B 

325276001 5C 

325276001 5C 

3200070006C 

32000 70006C 

3200070006C 

3200070005C 

32031C3176E 

32031C3158E 

32031C3250E 

1 60001 0285C 

1 6000401 70C 

1 600040 170C 

16O55C0O10D 

16065C0030D 

1501240005B 

1601240005B 

4101210001A 

4102380343B 

4155910640E 

4155910350C 

4155910025C 

4155910350C 

41 01 41 0001 C 

4101360190B 

410136 

4101790238A 

4100480002B 

41053C0140C 

41009C0180C 

4101960000 

4102380343B 

5302740001 A 

5302740002A 

5300240000 

530024031 48 

53005705108 

53033C0194D 

53033C0215D 

53033C0216D 

53033C0345D 

5301700005C 

53019100038 

530183 

530188C 

530188C 

5301880430C 

5301880435C 

5301880440C 

5301880445C 

5301930C 

530198 


Effective 
date 


11/30,94 
12/28/94 
12/28/94 
12/27/94 
12/28/94 
12/01/94 
10/05/94 
12/27/94 
12/08/94 
10/21/94 
12/01/94 
11/11/94 
10/19/94 
12/12/94 
10/19/94 
11/10/94 
11/10^94 
11/15/94 
10/05/94 
10/20/94 
11/10/94 
11/10'94 
10/19/94 
10/13/94 
1 0/06/94 
11/03/94 
10/26/94 
12/0694 
12/29/94 
12/29/94 
10/25/94 
10/25/94 
11/10/94 
12/12/94 
10/12/94 
11/02/94 
12/29/94 
11/02/94 
10/07/94 
120''94 
12^*94 
12/01/94 
10/06/94 
11/30/94 
11/23/94 
10/07/94 
12/12/94 
11/17/94 
11/17/94 
10/04/94 
12/29/94 
12/01/94 
10/11, '94 
11/04/94 
11/04,'94 
12/29/94 
10/07/94 
10/05/94 
10/28/94 
10/17/94 

10/1  aw 

12/05/94 
12/05/94 
12/05/94 
12/05/94 
10/27/94 
12/27/94 


Case 
numtjer 


95-09-025A 

94-09-549P 

94-09-549P 

95-09-1 12A 

94-09-2 13P 

95-09-C63A 

94-09-777A 

95-09-1 02A 

95-09-101 P 

94-09-628P 

95-09-056A 

94-09-605P 

94-09-7 13P 

95-09-080A 

94-09-71 3P 

95-09-024 A 

94-09-889A 

94-09-901 A 

94-09-882A 

95-09-001 A 

95-09-027A 

95-09-060A 

94-09-780A 

94-09-74 7 A 

94-09-788A 

94-1 0-064A 

94-1 0-057  A 

94-1 0-01 3A 

95-10-020P 

95-10-020P 

94-10-070A 

94-10-070A 

95-1 0-001 A 

94-10-054P 

94-RX-0223 

94-1 0-059 A 

95-R 10-23 

94-1 0-069 A 

94-RX-021 1 

95-R  10-01 4 

RX-218-7O-0 

95-R10-013 

94-RX-0189 

95-R10-011 

95-10-004 A 

94-RX-0209 

94-1 0-054 P 

94-1 0-056 P 

94-10-056P 

94-RX-0215 

95-R  10-24 

95-R10-012 

94-10-053A 

94-RX-0229 

94-RX-0229 

95-10-009A 

94-RX-0224 

94-RX-0201 

94-RX-0229 

94-RX-C226 

94-RX-0222 

94-1 0-031 P 

94-10-031P 

94-1CV-031P 

94-1 0-031 P 

94-RX-0198 

95-R10-021 


7565 


Deter- 
mirwition 
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01  21&-65  Fill  involved 

02  218-70  No  fill  involved 

05  102  BFE  change 

06  102A  No  BFE  change 
08  Denial 

12  Floodway  Revision 

17  218-65  Inadvertent  inclusion  in  floodway 

18  218-65  Inadvertent  inclusion  in  V-Zone 


IFR  Doc.  95-3118  Filed  2-7-95;  8:45  am) 

BHUNG  COOE  671S-03-P 

Open  Meeting;  Conference  on  Criteria 
for  National  Fallen  Firefighters' 
Memorial 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  The  United  States  Fire 
Administration  (USFA)  is  conducting  a 
meeting  to  review  the  criteria  to 
determine  eligibility  for  inclusion  in  the 
National  Fallen  Firefighters'  Memorial. 
Representatives  fi-om  federal  agencies 
and  fire  service  organizations  have  been 
invited  to  attend. 
NAME:  Conference  on  Criteria  for 
National  Fallen  Firefighters'  Memorial. 
DATE  OF  MEETING:  February  24. 1995. 
TIME:  9:00  AM-5 :00  PM. 
PtJVCE:  National  Emergency  Training 
Center,  Building  N,  Room  309, 
Emmitsburg,  Maryland. 
PROPOSED  AGENDA:  AM— Welcome  and 
Introductions  of  participants;  overview 
of  current  programs  in  this  area;  large 
group  discussion.  PM — Workgroups; 
Large  group  session  to  develop 
summary. 

SUPPLEMENTARY  INFORMATION:  USFA  has 
the  responsibility  under  the  Federal  Fire 
Prevention  and  Control  Act,  as 
amended,  15  U.S.C.  2201  et  seq.,  for  the 
ongoing  operation  of  the  National  Fallen 
Firefighters'  Memorial,  which  is  located 
on  the  campus  of  the  National  Fire 
Academy  at  Emmitsburg,  Maryland.  The 
principal  activity  associated  with  the 
Memorial  is  the  annual  Fallen 
Firefighters'  Memorial  Service.  Working 
with  the  help  of  interested  fire  service 
organizations,  USFA  established  formal 
criteria  with  which  fire  service 
personnel  are  identified  for  inclusion  in 
the  Memorial  and  the  Memorial  Service. 
The  purpose  of  the  February  24  meeting 
is  to  review  those  criteria. 

The  meeting  will  be  open  to  the 
public  with  seating  available  on  a  first- 
come,  first-serve  basis.  Members  of  the 
general  public  who  plan  to  attend  the 
meeting  should  contact  the  Office  of 
Program  Coordination  and  Data 
Analysis,  United  States  Fire 
Administration,  16825  South  Seton 
Avenue,  Emmitsburg,  MD  21727,  or 


telephone  (301)447-1350,  by  Febniary 
15,  1995. 

Dated:  February  2, 1995. 
Carrye  B.  Broivn, 

U.S.  Fire  Administrator. 

IFR  Doc.  95-3119  Filed  2-7-95:  8:45  am] 

BtLUNG  CODE  6718-26-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuantto  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Jet  Logistics  International  Inc.,  4232  Artesia 
Blvd..  Torrance,  CA  90504-3100,  Officers: 
Sandra  L.  Rowe,  President,  David  Rowe, 
Vice  President 

Amerstar  Shipping  Incorporated.  Varet  & 
Fink  P.C.  New  York,  NY  10005-2899. 
Officers:  Belford  Saltos,  President, 
Madukwe  E.  Ukaegbu,  Secretary 

Romi's  Express,  Inc.,  420  S.  Hindrv  Ave., 
Unit  F,  Inglewood,  CA  90301 ,  Officers: 
Rosalba  Gil,  President,  Isabel  C.  Montego, 
Vice  President. 

Dated:  February  2, 1995. 

By  the  Federal  Maritime  Commission. 
Joseph  C.  Polking, 
Secretary. 
IFR  Doc.  95-3031  Filed  2-7-95;  8:45  am) 

BILLING  CODE  673(MI1-M 


FEDERAL  RESERVE  SYSTEM 

ISB  Financial  Corporation;  Acquisition 
of  Company  Engaged  in  Permissible 
Nont}anking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 


Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Federal  Reserxe 
Bank  of  Atlanta  or  the  offices  of  the 
Board  of  Governors  not  later  than 
February  22, 1995. 

I.  ISB  Financial  Corporation,  New 
Iberia,  Louisiana;  to  acquire  through  its 
subsidiary  Iberia  Saving  Bank.  New 
Iberia,  Louisiana,  Iberia  Financial 
Services,  Inc.,  New  Iberia,  Louisiana, 
and  thereby  engage  in  securities 
brokerage  activities  and  providing 
general  portfolio  investment  advice 
pursuant  to  §§  225.25(b)(4)  and  (15)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  February  2, 1995. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  95-3094  Filed  2-7-95;  8:45  am| 

BILLING  CODE  621(M>1-f 
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North  Fork  Bancorporation,  Inc.; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (0)  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U  S  C. 
1843(c)(8))  and -§  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  hai  been  accepted  for 
processing,  if  \iill  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  IntQfested  persons  mav 
express  their  vj«ws  in  writing  on  the 
question  whetljer  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  oi  gains  in  efficiency,  that 
outweigh  possi^iie  adver.se  effects,  such 
as  undue  ccnc  ontration  of  resources, 
decreased  or  uitfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practiqes."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  bv  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lipu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  Would  be  presented  at  a 
hearing,  and  infiicalmg  how  the  party 
commenting  wipuld  be  aggrieved  hv 
approval  of  theiproDosal. 

Comments  regardmg  the  application 
must  be  receiveid  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  22, 
1995. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L-  Rutledge,  Senior  Vice 
President)  33  Liberty  Street.  New  York, 
New  York  1004fj: 

1  North  Forh Bancorporation.  Inc.. 
Mattituck,  New!  Vork,  to  acquire  up  to 
9.9  percent  of  the  outstanding  common 
stock  of  Sunrise  Bancorp,  Inc.. 
Farmingdale,  Nt'.v  York,  and'thereby 
indirectly  acquitne  an  interest  in 
Sunrise's  whollK'-owned  federal  savings 
bank  subsidiary,  Sunrise  Federal 
Savings  Bank,  Pa.'mingdale,  New  York, 
tiiid  its  subsidiarx',  Paumanok  Service 
Corp..  Farmingdale,  New  York,  and 
thereby  engage  in  securities  brokerage 
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activities,  pursuant  to  §§  225.25(b)(9) 
and  (l.S)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  February  2,  1995. 
Jennifer  J.  Johnson. 

Depu  ty  Secretary  of  the  Board. 

IFR  D(x;.  95-3095  Filed  2-7-95;  8:45  am) 

BILLING  CODE  6210-01-F 


Norwest  Corporation;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
95-2055)  published  on  page  5396  and 
5397  of  the  issue  for  Fndav,  January  27. 
1995. 

Under  the  Federal  Reserve  Bank  of 
Minneapolis  heading,  the  entries  for 
Norwest  Corporation,  are  revised  to  read 
as  follows: 

1.  Nom-est  Corporation.  Minneapolis. 
Minnesota;  to  acquire  Stan-Shaw 
Corporation,  Anaheim  Hills.  California, 
and  thereby  engage  in  acting  as  trustee 
under  deeds  of  trust,  preparing  and 
filing  notices  of  default,  reconyeyances 
and  related  documents,  pursuant  to  § 
225.25(b)(3)  of  the  Boards  Regulation  Y. 

2.  Norwest  Corporation.  Minneapolis. 
Miniwsota;  to  acquire  Directors 
Mortgage  Loan  Corporation,  Riverside, 
California,  and  thereby  engage  in  (1)  the 
origination,  sale  and  servicing  of 
residentialfsingle-family.  first  mortgage 
loans,  the  retention,  purchase  and  sale 
of  servicing  rights  associates  with  such 
mortgage  loans,  pursuant  to  § 
225.25(b)(1)  of  the  Boards  Regulation  Y, 
and  (2)  the  acxquisition  of  24.6  percent 
of  Mission  Savings  and  Loan 
Asso<.:iation,  Riverside,  California, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

3.  Norwest  Corporation.  Minneapolis, 
Minnesota;  to  acquire  Directors 
Insurance  Ser\-ice.  Riverside,  California.- 
and  thereby  engage  in  (1)  providing,  as 
agent  for  various  insurance 
underwriters,  a  full  line  of  home 
mortgage  insurance  products,  including 
mortgage  life,  flood,  and  earthquake 
insurance,  pursuant  to  section  4(c)(8)(G) 
of  the  Bank  Holding  Company  Act. 

Comments  on  this  application  must 
be  received  by  Februar\'  13,  1995. 

Board  of  Governors  of  the  Federal  Reser\c 
.System.  February  2. 1995. 
Jenni£n-  J.  Joknson. 
Deputy  Secretary  nfthe  Board. 
IFK  Doc.  95-3096  Filed  2-7-95;  8:45  ami 
BILLING  COOE  6210-01-F 


Royal  Bancshares  of  Pennsylvania, 
Inc.,  et  al.;  Formations  of;  Acquisitions 
by;  and  Mergers  of  Bank  Holding 
Companies 

The  companies  iLsted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  h.ink 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  .set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  ia42(c)). 

Each  application  is  available  for 
immediate  inspection  at  tlie  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  availahk-  for 
inspec:tion  at  the  ofTices  of  the  Board  ot 
Governors.  Interested  persons  mav 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  heai'i-ng 
mu.st  include  a  statement  of  why  a 
written  presentation  would  not  scfHce 
in  lieu  of  a  hearing,  ideniif.ing 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  thi^ 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  oi  these  applications 
must  he  received  not  later  then  Miirch 
3.  1995. 

A.  Federal  Reser\e  Bank  of 
Philadelphia  (Michael  E.  Collins.  Senior 
Vice  President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105: 

1.  Royal  Bancshares  of  Pennsvlvania. 
Inc..  Narherth.  Penn.sylvania;  to  become 
a  bank  holding  compan\  by  acquiring 
100  percent  of  the  voting  shares  of  Ro\  al 
Bank  of  Pennsylvania.  .Niarberth, 
Penn.svhania. 

B.  Federal  Reserve  Bank  of 
Richmond  (Llovd  W.  Bos'ian.  Jr  .  S<'iii"or 
Vice  President)  701  East  Byrd  Street 
Richmond,  X'irginia  23262. 

1.  First  Citizens  BnncShares.  Inc  . 
Raleigh.  North  Carolina:  to  merge  with 
Old  White  Bankshares.  Lu.orporated. 
White  Sulphur  Springs,  West  Virginia, 
and  thereby  indirectly  acquire  Bank  of 
White  Sulphur  Springs.  While  Sulphur 
Springs.  West  Virginia. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Shurt.  Vice  President)  22U0 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

I .  First  Commerrial  Financial  Corp., 
Seguin,  Texas,  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Commercial  Bank.  N.A..  Seguin.  Texas. 
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2.  T&-A  Bancshares,  Inc.,  Texarkana, 
Texa.s;  to  become  a  bank  holding 
company  by  acquiring  50.92  percent  of 
the  voting  shares  of  New  Boston 
Bancshares,  Inc..  New  Boston,  Texas, 
and  thereby  indirectly  acquire  The  First 
National  Bank  of  New  Boston,  New 
Boston,  Texas. 

B<><inl  of  Governors  of  iho  Federal  Reserve 
.System.  Febmary  2. 1995. 
Jennifer  J.  Johnson, 
Depii  ty  Secretary  of  the  Board. 
|FK  Doc.  95-3097  Filed  2-7-95;  8:45  ami 

BILLING  CODE  6210-01-^ 


Whitewater  Bancorp,  Inc.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(cO(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  .subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
CTOvernors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
mu.st  be  rei:eived  at  the  Reserve  tiank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  22, 
1995. 


A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

J.  Whitewater  Bancorp,  Inc., 
Whitewater,  Wisconsin;  to  engage  de 
novo  in  the  purchasing  of  loan 
participations  and  the  making  of  direct 
loans,  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  2, 1995. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Hoard. 

jFR  Doc.  95-3098  Filed  2-7-95:  8:45  am) 

BILUNG  CODE  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

New  and  Pending  Demonstration 
Project  Proposals  Submitted  Pursuant 
to  Section  1115(a)  of  the  Social 
Security  Act:  January  1995 

AGENCY:  Admini.stration  for  Children 
and  Families,  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  new 
proposals  for  welfare  reform  and 
combined  welfare  reform/Medicaid 
demonstration  projects  submitted  to  the 
Department  of  Health  and  Human 
Services  for  the  month  of  January  1995. 
Federal  approval  for  the  proposals  has 
been  requested  pursuant  to  section  1115 
of  the  Social  Security  Act.  This  notice 
also  lists  proposals  that  were  previously 
submitted  and  are  still  pending  a 
decision  and  projects  that  have  been 
approved  since  January  1, 1995.  The 
Health  Care  Financing  Administration  is 
publishing  a  separate  notice  for 
Medicaid  only  demonstration  projects. 
COMMENTS:  We  will  accept  written 
comments  on  these  proposals.  We  will, 
if  feasible,  acknowledge  receipt  of  all 
comments,  but  we  will  not  provide 
written  respon<;es  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

ADDRESSES:  For  specific  information  or 
questions  on  the  content  of  a  project 
contact  the  State  contact  listed  for  that 
project. 

Comments  on  a  proposal  or  requests 
for  copies  of  a  proposal  should  be 
addressed  to:  Howard  Rolston, 
Administration  for  Children  and 


Families,  370  L'Enfant  Promenade, 
S.W.,  Aerospace  Building,  7th  Floor 
West,  Washington  DC  20447.  FAX:  (202) 
205-3598  PHONE:  (202)  401-9220. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  Section  1115  of  the  Social 
Security  Act  (the  Act),  the  Secretary  of 
Health  and  Human  Services  (HHS)  may 
approve  research  and  demonstration 
project  proposals  with  a  broad  range  of 
policy  objectives. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27, 
1994,  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  propo.sals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations. 

II.  Listing  of  New  and  Pending 
Proposals  for  the  Month  of  January, 
1994 

As  part  of  our  procedures,  we  are 
publishing  a  monthly  notice  in  the 
Federal  Register  of  all  new  and  pending 
proposals.  This  notice  contains 
proposals  for  the  month  of  January, 
1994. 

Waiver  Title:  Arizona — Employing 
and  Moving  People  Off  Welfare  and 
Encouraging  Responsibility  Program. 

Description:  Would  not  increase 
benefits  for  additional  children 
conceived  while  receiving  AFDC;  limit 
benefits  to  adults  to  24  months  in  any 
60  month  period;  allow  recipients  to 
deposit  up  to  $200/month  (with  50% 
disregarded)  in  Individual  Development 
Accounts;  require  minor  mothers  to  live 
with  parents;  extend  Transitional  Child 
Care  and  Medicaid  to  24  months  and 
eliminate  the  100-hour  rule  for  AFDC- 
U  cases.  Also,  in  a  pilot  site,  would 
provide  individuals  with  short-term 
subsidized  public  or  private  OJT 
subsidized  by  grant  diversion  which 
includes  cashing-out  Food  Stamps. 

Date  Received:  8/3/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Gail  A.  Parin,  lH02j 
542-4702. 

Waiver  Title:  California — Work  Fays 
Demonstration  Project  (Amendment). 
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Description:  Would  amend  Work  Pays 
Demonstration  Project  by  adding 
provisions  to:  reduce  benefit  levels  by 
10%  (but  retaining  the  need  level); 
reduce  benefits  an  additional  15%  after 
6  months  on  as.sistance  for  cases  with  an 
able-bodied  adult;  time-limit  assistance 
to  able-bodied  adults  to  24  months,  and 
not  increase  benefits  for  children 
conceived  while  receiving  AFDC. 

Date  Received:  3/14/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person;  Glen  Brooks,  (91fi) 
657-3291. 

Waiver  T/7/e.  California— AFDC  and 
Food  Stamp  Compatibility 
Demonstration  Project. 

Description:  Would  make  AFDC  and 
Food  Stamp  policy  more  compatible  by 
making  AFDC  households  categorically 
eligible  for  Food  Stamps;  allowing 
recipients  to  deduct  40  percent  of  self- 
employment  income  in  reporting 
monthly  income;  disregarding  $100  per 
quarter  in  non-recurring  gifts  and 
irregular/infrequent  income: 
disregarding  undergraduate  student 
assistance  and  work  study  income  if 
payments  are  based  on  need;  reinstating 
food  stamp  benefits  discontinued  for 
failure  to  file  a  monthly  report  when 
good  cause  is  found  for  the  failure;  and 
simplifying  vehicle  valuation 
methodology. 

Date  Received:  5/23/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Michael  C.  Genest, 
(916) 657-3546. 

Waiver  Title:  California — Assistance 
Payments  Demonstration  Project 
(Amendment). 

Description:  Would  amend  the 
Assistance  Payments  Demonstration 
Project  by:  exempting  certain  categories 
of  AFDC  families  from  the  State's 
benefit  cuts;  paying  the  exempt  cases 
based  on  grant  levels  in  effect  in 
California  on  November  1,  1992;  and 
renewing  the  waiver  of  the  Medicaid 
maintenance  of  effort  provision  at 
section  1902(c)(1)  of  the  Social  Security 
Act,  which  was  vacated  by  the  Ninth 
Circuit  Court  of  Appeals  in  its  decision 
in  Beno  v.  Shalala. 

Date  Received:  8/26/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Michael  C.  Genest, 
(916) 657-3546. 

Waiver  Title:  California— Work  Pays 
Demonstration  Project  (Amendment). 

Description:  Would  amend  the  Work 
Pays  Demonstration  Project  by  adding 
provisions  to  not  increasing  AFDC 
benefits  to  families  for  additional 
children  conceived  while  receiving 
AFDC. 


Date  Received:  11/9/94. 

Type;  AFDC. 

Current  Status:  Pending. 

Contact  Rerson:  Eloise  Anderson, 
(916) 657-2598. 

Waive  Title:  California— School 
Attendance  Demonstration  Project. 

Description:  In  San  Diego  County, 
require  AFDC  recipients  ages  16-18  to 
attend  school  or  participate  in  JOBS. 

Date  Received:  12/5/94. 

Type:  AFDC. 

Current  Status:  Pending. 
,  Contact  Person:  Michael  C.  Genest 
(916)  657-3546. 

Waiver  Title:  California — Incentive  to 
Self-Sufficiency  Demonstration. 

Description:  Statewide,  would  require 
100  hours  CWEP  participation  per 
month  for  JOBS  mandatory  individuals 
who  have  received  AFDC  for  22  of  the 
last  24  months  and  are  working  fewer 
than  15  hours  per  week  after  two  years 
from  JOBS  assessment  and:  have  failed 
to  comply  with  JOBS  without  good 
cause,  have  completed  CWEP  or  are  in 
CWEP  less  than  100  hours  per  month, 
or  have  completed  or  had  an 
opportunity  to  complete  post- 
assessment  education  and  training: 
provide  Transitional  Child  Care  and 
Transitional  Medicaid  to  families  who 
become  ineligible  for  AFDC  due  to 
increased  aissets  or  income  resulting 
from  marriage  or  the  reuniting  of 
spouses;  increase  the  duration  of 
.sanctions  for  certain  acts  of  fraud. 

Date  Received:  12/28/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  New. 

Contact  Person:  .Michael  C.  Genest 
(916) 657-3546. 

Waiver  Title:  Delaware:  A  Better 
Chance. 

Description:  Statewide,  would 
implement  a  two-part  demonstration. 
The  Welfare  Reform  Project  (WRP). 
operating  from  10/95-6/99,  would 
include:  a  2-year  limit  on  cash  benefits 
for  cases  with  able-bodied  adults; 
educational  and  employment  ser\'ices 
based  on  adult's  age;  in  limited  cases 
benefits  up  to  two  additional  years 
provided  under  pay-for-performance 
workfare  program:  non-time-limited 
benefits  for  unemployable  cases:  self- 
sufficiency  contract  requirements: 
education  and  employment-related 
sanctions  to  be  '/i  reduction  in  AFDC 
and  Food  Stamp  benefits  for  first 
offense,  %  reduction  for  second,  and 
loss  of  Food  Stamp  benefits  until 
compliance  and  permanent  AFDC  loss 
for  third;  penalty  for  failure  to  comply 
with  other  contract  requirements  of  550 
the  first  month,  increasing  by  S50  per 
month  until  compliance;  full-family 
sanction  for  noncooperation  with  Child 


Support:  no  AFDC  increase  for 
additional  children;  no  100-hour  and 
work  history  rules  for  AFDC-UP; 
exempting  special  education  and 
business  accounts  up  to  $5,000;  fill-the- 
gap  budgeting  using  child  support  and 
earnings;  auto  resource  limit  of  S4.500; 
S50  bonus  to  teens  who  graduate  from 
high  school;  additional  12  months  of 
transitional  child  care  and  Medicaid 
benefits;  no  time  limit  on  job  search; 
forward  funding  of  EITC  payment; 
requiring  teen  parents  to  live  in  adult 
supervised  .setting,  attend  school, 
participate  in  parenting  and  family 
planning  education,  and  immunize 
children;  and  providing  JOBS  services 
to  non-custodial  parents.  The  Family 
Assistance  Plan  (FAP),  beginning  7/99 
would  replace  the  AFDC  program  and 
include:  ser\'ices.  but  no  monetary 
grant,  to  children  of  teen  parents; 
benefits  for  up  to  two  years  under  pay- 
for-performance  workfare  program: 
welfare  diversion  payments  and 
services;  forward  funding  of  EITC 
payment:  child  care  assistance:  access  to 
Medicaid  Managed  Care  System;  no 
resource  test;  direct  child  support  to 
family:  small  residual  cash  benefit 
program  for  unemployable  ca.ses. 

Date  Received:  1/30/95. 

Tv'pe;  Combined  AFDC/Medicaid. 

Current  Status:  New. 

Contact  Person:  Elaine  Archangelo, 
(302)  577-1400. 

Waiver  Title:  Georgia— Work  for 
Welfare  Project. 

Description:  Work  for  Welfare  Project. 
In  10  pilot  counties  would  require  every 
non-exempt  recipient  and  non- 
supporting  parent  to  work  up  to  20 
hours  per  month  in  a  state,  local 
government,  federal  agency  or  nonprofit 
organization;  extends  job  search:  and 
increases  sanctions  for  JOBS 
noncompliance.  On  a  statewide  basis, 
would  increase  the  automobile 
exemption  to  $4,500  and  disregard 
earned  income  of  children  who  are  full- 
time  students. 

Date  Received:  6/30/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Nancy  Meszaros. 
(404) 657-3608. 

Waiver  Title:  Kansas — Actively 
Creating  Tomorrow  for  Families 
Demonstration. 

Description:  Would,  after  30  months 
of  participation  in  JOBS,  make  adults 
ineligible  for  AFDC  for  3  year.;;  replace 
$30  and' 1/3  income  disregard  with 
continuous  40%  disregard:  disregard 
lump  sum  income  and  income  and 
resources  of  children  in  school;  count 
income  and  resources  of  family 
members  who  receive  SSI:  exempt  one 
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vehicle  without  regard  for  equity  value 
if  used  to  produce  income;  allow  only 
half  AFDC  benefit  increase  for  births  of 
a  second  child  to  families  where  the 
parent  is  not  working  and  eliminate 
increase  for  the  birth  of  any  child  if 
families  already  have  at  least  two 
children;  eliminate  100-hour  rule  and 
work  history  requirements  for  UP  cases; 
expand  AFDC  eligibility  to  pregnant 
women  in  1st  and  2nd  trimesters; 
t!Xtend  Medicaid  transitional  benefits  to 
24  months;  eliminate  various  JOBS 
requirements,  including  those  related  to 
target  groups,  participation  rate  of  UP 
cases  and  the  20-hour  work  requirement 
limit  for  parents  with  children  under  6; 
require  school  attendance;  require 
minors  in  AFDC  and  NPA  Food  Stamps 
(xises  to  live  with  a  guardian;  make  work 
requirements  and  penalties  in  the  AFDC 
and  Food  Stamp  programs  more 
uniform;  and  increase  sanctions  for  not 
cooperating  with  child  support 
enforcement  activities. 

Date  Received:  7/26/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Faith  Spencer.  (913) 
296-0775. 

Waiver  Title:  Maine — Project 
Opportunity. 

Description:  Increase  participation  in 
Work  Supplementation  to  18  months; 
u.se  Work  Supplementation  for  any 
opening;  use  diverted  grant  funds  for 
vouchers  for  education,  training  or 
support  services;  and  extend 
transitional  Medicaid  and  child  care  to 
24  months. 

Date  Received:  8/5/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Susan  L.  Dustin,  (207) 
287-3106. 

Welfare  Title:  Maryland— Welfare 
Reform  Project. 

Description:  Statewide,  eliminate 
increased  AFDC  benefit  for  additional 
children  conceived  while  receiving 
AFDC  and  require  minor  parents  to 
reside  with  a  guardian.  In  pilot  site, 
require  uble-bodied  recipients  to  do 
community  service  work  after  18 
months  of  AFDC  receipt;  impose  full- 
family  sanction  on  cases  where  JOBS 
non-exempt  parent  fails  to  comply  with 
JOBS  for  9  months;  eliminate  100-hour 
nile  and  work  history  requirements  for 
AFDC-UP  cases;  increase  both  auto  and 
resource  limits  to  $5000;  disregard 
income  of  dependent  children;  provide 
one-time  payment  in  lieu  of  ongoing 
assistance;  require  teen  parents  to 
continue  education  and  attend  family 
health  and  parenting  classes;  extend 
JOBS  services  to  unemployed  non- 
custodial parents;  and  for  work 


supplementation  cases  cash-out  food 
stamps. 

Date  Received:  3/1/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Katherine  L.  Cook, 
(410) 333-0700. 

Waiver  Title:  Massachusetts — 
Employment  Support  Program. 

Descripiion:  Would  end  cash 
assistance  lo  most  AFDC  families, 
requiring  recipients  who  could  not  find 
full-time  unsubsidized  employment 
after  60  days  of  AFDC  receipt  to  do 
community  service  and  job  search  to 
earn  a  cash  "subsidy"  that  would  make 
family  income  equal  to  the  applicable 
payment  standard;  provide  direct 
distribution  of  child  support  collections 
to,  and  cash-out  food  stamps  for,  those 
who  obtain  jobs;  continue  child  caie  for 
working  families  as  long  as  they  are 
income-eligible  (but  requiring  sliding 
scale  co-payment);  restrict  JOBS 
education  and  training  services  to  those 
working  at  least  25  hours  per  week; 
extend  transitional  Medicaid  for  a  total 
of  24  months;  and  require  teen  parents 
to  live  with  guardian  or  in  a  supportive 
living  arrangement  and  attend  school. 

Date  Received:  3/22/94. 

Type:  Combined  /U="DC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Joseph  Gallant,  (617) 
727-9173. 

Waiver  Title:  Missouri — Families 
Mutual  Responsibility  Plan. 

Description:  Statewide,  Missouri 
would  require  JOBS  mandatory 
applicants  and  recipients  to  sign  a  self- 
sufficiency  agreement  with  a  24-month 
AFDC  time  limit  to  be  extended  an 
additional  24  months  when  necessary. 
The  agreement  would  allow  a  resource 
limit  of  $5000,  an  earned  income 
disregard  of  50  percent  of  a  family's 
gross  earned  income  for  12  consecutive 
months,  and  standard  earned  income 
disregards  for  remaining  earned  income. 
The  agreement  would  require  job  search 
and  CWEP  after  the  24  or  48  month 
limit;  and  would  sanction  individuals 
who  do  not  comply  without  good  cause 
as  well  as  individuals  who  re-apply  for 
AFDC  if  they  have  completed  an 
agreement  entered  after  July  1, 1997,  if 
they  received  AFDC  benefits  for  at  least 
36  months.  Further,  Missouri  would 
require  all  minor  parent  applicants  and 
recipients  to  live  at  home  or  in  another 
adult-supervised  setting;  disregard 
parental  income  of  minor  parents  up  to 
100  percent  of  Federal  Poverty 
Guidelines;  disregard  earnings  of  minor 
parents  if  they  are  students;  provide  a 
alternative  to  standard  filing  unit 
requirements  for  householcls  with  minor 
parents;  eliminate  work  history  and  100- 


hour  rule  for  two- parent  families  under 
21  yrs.  old;  exclude  the  value  of  one 
automobile;  and  allow  non-custodial 
parents  of  AFDC  children  credit  against 
state  child  support  debt  for  satisfactorily 
participating  in  JOBS. 

Date  Received:  1/30/95. 

Type:  AFDC 

Current  Status:  Pending. 

Contact  Person:  Greg  Vadner,  (314) 
751-3124. 

Waiver  Title:  Montana — Achieving 
Independence  for  Montanans. 

Description:  Would  establish:  (1)  Job 
Supplement  Program  consi.sting  of  a  .set 
of  AFDC-related  benefits  to  assis« 
individuals  at  risk  of  becoming 
dependent  upon  welfare;  (2)  AFDC 
Pathways  Program  in  which  all 
applicants  must  enter  into  a  Family 
Investment  Contract  and  adults'  benefits 
would  be  limited  to  a  maximum  of  24 
months  for  single  parents  and  18 
months  for  AFDC-UP  families;  and  (3) 
Community  Services  Program  requiring 
20  hours  per  week  for  individuals  who 
reach  the  AFDC  time  limit  but  have  not 
achieved  self-sufficiency.  The  office 
culture  would  also  be  altered  in 
conjunction  with  a  program  offering  a 
variety  of  components  and  services;  and 
simplify/unify  AFDC  and  Food  Stamp 
intake/eligibility  process  by:  (1) 
eliminating  AFDC  deprivation 
requirement  and  monthly  reporting  and 
Food  Stamp  retrospective  budgeting;  (2) 
unifying  program  requirements;  (3) 
simplifying  current  income  disregard 
policies.  Specific  provisions  provide  for 
cashing  out  food  stamps,  expanding 
eligibility  for  two-parent  cases, 
increasing  earned  income  and  child  care 
disregards  and  resource  limits,  and 
extending  transitional  child  care. 

Date  Received:  4/19/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Penny  Robbe,  (406) 
444-1917. 

Waiver  Title:  Nebraska— Welfare 
Reform  Waiver  Demonstration. 

Description:  Would  assign  recipients 
with  mental,  emotional  or  physical 
barriers  to  self-sufficiency  or  who  do  not 
have  parental  responsibility  for  the 
children  to  a  Non-Time-Limited 
Program  and  require  all  other  recipients 
to  choose  either  a  Time-Limited,  High 
Disregards  Program  or  a  Time-Limited, 
Alternative  Benefit  Program.  Under  all 
three  programs  would  eliminate 
increase  in  benefits  for  birth  of  children 
conceived  while  receiving  AFDC;  raise 
resource  limits  to  $5,000  and  exclude 
the  value  of  one  vehicle;  require  school 
attendance;  deem,  to  the  family,  income 
of  parents  living  with  a  minor  parent  in 
excess  of  300%  of  the  poverty  level,  but 


where  minor  parent  lives 
independently,  secure  support  ft-om  the 
minor's  parents.  Under  the  Time- 
Limited,  High  Disregards  Program, 
would  provide  cash  assistance  for  a  total 
of  24  months  during  a  48  month  period 
(with  provisions  for  certain  exemptions 
and  extensions);  cash-out  Food  Stamps; 
reduce  AFDC  payments,  but  replace 
earned  income  disregards  with  a 
disregard  of  60%  of  earned  income: 
require  all  adult  wage  earners  to 
participate  in  educational  job  skills 
training,  work  experience,  intensive  job 
search,  or  employment;  make 
employment  a  JOBS  component,  but 
only  for  a  job  deemed  to  lead  to  self- 
sufficiency;  extend  job  search 
requirements;  require  both  parents  in 
two-parent  families  to  participate  in 
JOBS;  impose  first  JOBS  sanction  for  a 
least  one  month,  the  second  for  at  least 
90  days  and  the  third  permanently; 
extend  transitional  Medicaid  and  child 
care  to  24  months;  eliminate  100  hour 
rule  and  work  place  attachment 
requirements  for  AFDC-UP  cases.  Under 
the  Time-Limited,  Alternative  Benefit 
Program  the  same  provisions  would 
apply  except  that  recipients  of  this 
program  would  have  somewhat  higher 
benefits,  but  with  the  current  earned 
income  disregards. 

Date  Received:  10/4/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Pending. 

Contact  Person:  Dan  Cillessen,  (402) 
471-9270. 

Waiver  Title:  New  Hampshire- 
Earned  Income  Disregard  Demonstration 
Project. 

Description:  AFDC  applicants  and 
recipients  would  have  the  first  S200 
plus  1/2  the  remaining  earned  income 
disregarded. 

Date  Received:  9/20/93. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Avis  L.  Crane.  (603) 
271-4255. 

Waiver  Title:  New  Mexico— Untitled 
Project. 

Description:  Would  increase  vehicle 
as.set  limit  to  S4500;  disregard  earned 
income  of  students;  develop  an  AFDC 
Intentional  Program  Violation  procedure 
identical  to  Food  Stamps;  and  allow  one 
individual  to  sign  declaration  of 
citizenship  for  entire  case. 

Date  Received:  7/7/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Scott  Chamberlin. 
(505) 827-7254. 

Waiver  Title:  North  Dakota— Training, 
Education,  Employment  and 
Management  Project. 

Description:  Would  require  families  to 
develop  a  social  contract  specifying 


time-limit  for  becoming  self-sufficient- 
combine  AFDC.  Food  Stamps  and 
LIHEAP  into  single  cash  payment  with 
simplified  uniform  income,  expense  and 
resource  exclusions;  increase  income 
disregards  and  exempt  stepparent's 
income  for  six  months;  increase 
resource  limit  to  $5000  for  one  recipient 
and  $8000  for  families  with  two  or  more 
recipients;  exempt  value  of  one  vehicle; 
eliminate  100-hour  rule  for  AFDC-UP; 
impose  a  progressive  sanction  for 
noncooperation  in  JOBS  or  with  child 
support:  require  a  minimum  of  32  hours 
of  paid  employment  and  nonpaid  work; 
require  participation  in  EPSDT;  and 
eliminate  child  support  pass-through 

Date  Received:  9/9/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Kevin  Iverson,  (701) 
224-2729. 

Waiver  Title:  Ohio— A  State  of 
Opportunity  Project. 

Description:  Three  demonstration 
components  proposed  would  test 
provisions  which:  divert  AFDC  and 
Food  Stamp  benefits  to  a  wage  pool  to 
supplement  wages  of  at  least  $8/hour: 
eliminate  100-hour  rule  for  UP  cases; 
provide  fill-the-gap  budgeting  for  12 
months  from  month  of  employment; 
increase  child  support  pass-through  to 
S75;  provide  a  one-time  bonus  of  S150 
for  paternity  establishment:  provide  an 
additional  6  months  of  transitional  child 
care;  increase  automobile  asset  limit  to 
S4500  equity  value;  require  regular 
school  attendance  by  6-  to  19-year  olds; 
continue  current  LEAP  demo  waivers 
(i.e.,  eliminate  many  JOBS  exemptions 
and  provide  incentive  pavments  and 
.sanctions);  and  disregardJTPA  earnings 
without  time  limit. 

Date  Received:  5/28/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Joel  Rabb.  (614]  466- 
3196. 

Waiver  Title  :  Oklahoma— Mutual 
Agreement.  A  Plan  for  Success. 

Description:  Five  pilot  demonstrations 
would  test  provisions  which:  1) 
eliminate  100-hour  rule  for  UP  cases;  2) 
increase  auto  asset  level  to  S5000,  3) 
time-limit  AFDC  receipt  to  cases  with 
nonexempt  JOBS  participants  to  36 
cumulative  months  in  a  eo.-month 
period  followed  by  mandatory  workfare 
program;  4)  provide  intensive  case 
management;  and  5)  apply  fill-the-gap 
budgeting. 

Date  Recieved:  2/24/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Ravmond  Haddock, 
(405) 521-3076. 

Waiver  Title:  Oregon— Expansion  of 
the  Transitional  Child  Care  Program. 


Description:  Provide  transitional  child 
care  benefits  without  regard  to  months 
of  prior  receipt  of  AFDC  and  provide 
benefits  for  24  months. 

Date  Received:  8/8/94. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Jim  Neely.  (503)  945- 
5607. 

Waiver  Title:  Oregon— Increased 
AFDC  Motor  Vehicle  Limit. 

Description:  Would  increase 
automobile  asset  limit  to  $9000. 

Date  Received:  11/12/93 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Jim  Neely.  (503)  945- 
5607. 

Waiver  Title:  Pennsylvania— School 
Attendance  Improvement  Program. 

Description:  In  7  sites,  would  require 
school  attendance  as  condition  of 
eligibility. 

Date  Received:  9/1 2/94 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Patricia  H.  O'Neal 
(717) 787-4081. 

Waiver  Title:  Pennsylvania— Savings 
for  Education  Program. 

Description:  Statewide,  would  exempt 
as  resources  college  savings  bonds  and 
funds  in  savings  accounts  earmarked  for 
vocational  or  secondary  education  and 
disregard  interest  income  earned  from 
such  accounts. 

Date  Received:  12/29/94 

Type:  AFDC. 

Current  Status:  Pending.  1 

Contact  Person:  Pairicia  H.  ONeal 
(717) 787-4081. 

Waiver  Title:  Virginia— Welfare  to 
Work  Program. 

Description:  Statewide,  would 
provide  one-time  diversion  pavments  to 
qualified  applicants  in  lieu  of  AFDC: 
change  first  time  JOBS  non-compiiance 
sanction  to  a  fixed  period  of  one  month 
or  until  compliance  and  remove  the 
conciliation  requirement;  require 
paternity  establishment  as  condition  of 
eligibility;  remove  good  cause  for  non- 
cooperation  with  child  support  and 
exclude  from  AFDC  grant  caretakers 
who  cannot  identify',  misidentify.  or  fail 
to  provide  information  on  the  father: 
require  minor  parents  to  live  with  an 
adult  guardian;  require  AFDC  caretakers 
without  a  high  school  diploma,  aged  24 
and  under,  and  children,  aged  13-18.  to 
attend  school;  require  immunization  of 
children;  allow  $5000  resource 
exemption  for  savings  for  starting 
busine.ss;  and  increase  eligibility  for 
Transitional  and  At-Risk  Child  Care. 
Also:  require  non-exempt  participants  to 
sign  an  Agreement  of  Personal 
Responsibility  as  a  condition  of 
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eligibility  and  assign  to  a  work  site 
under  CWEP  for  a  number  of  hours 
determined  by  dividing  AFDC  grant 
plus  the  value  of  the  family's  Food 
Stamp  benefits  by  the  minimum  wage; 
eliminate  increased  AFDC  benefit  for 
additional  children  bom  while  a  family 
received  AFDC:  time-limit  AFDC  ' 
benefits  to  24  consecutive  months; 
increase  earned  income  disregards  to 
allow  continued  eligibility  up  to  the 
federal  poverty  level;  provide  12  months 
transitional  transportation  assistance; 
modify  current  JOBS  exemption  criteria 
for  participants;  eliminate  the  job  search 
limitation;  and  eliminate  the  deeming 
requirement  for  sponsored  aliens  when 
the  sponsor  receives  food  stamps.  In  12 
sites,  would  operate  sub-component 
paying  wages  in  lieu  of  AFDC  benefits 
and  Food  Stamps  for  CWEP  and 
subsidized  employment,  increase 
eligibility  for  transitional  Medicaid; 
plus  other  provisions. 

Date  Received:  12/2/94. 

Type:  Combined  AFDC/Medicaid. 

Current  Status:  Fending. 

Contact  Person:  Larry  B.  Mason,  (804) 
692-1900. 

Waiver  Title:  Washington — Success 
Through  Employment  Program. 

Description:  Eliminate  100-hour  rule 
and  work  history  requirements  for 
AFDC-UP  cases  and  subtract  client 
earnings  from  55  percent  of  the  State 
need  standard  rather  than  the  payment 
standard. 

Date  Received:  11/16/93. 

Type:  AFDC. 

Current  Status:  Pending. 

Contact  Person:  Laurel  Evans,  (206) 
438-8268. 

III.  Listing  of  Approved  Proposals  since 
January  1, 1995 

Waiver  Title:  South  Carolina  Self- 
Sufficiency  and  Parental  Responsibility 
Program. 

Contact  Person-:  Linda  Martin,  (803) 
737-6010. 

IV.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  an  AFDC  or 
combined  AFDC/Medicaid  proposal 
should  be  directed  to  the 
Administration  for  Children  and 
Families  (ACF)  at  the  address  listed 
above.  Questions  concerning  the  content 
of  a  proposal  should  be  directed  to  the 
State  contact  listed  for  the  proposal. 

Catalog  of  Federal  Domestic  Assistance 
Program.  No.  93562;  Assistance  Payments- 
Research.) 

Dated:  February  3, 1995. 
Karl  Koerper, 

Acting  Director.  Division  of  Research  and 
Ewluation,  Office  of  Policy  and  Evaluation. 
[FR  Doc.  95-3158  Filed  2-7-95:  8:45  am) 

BILLING  CODE  41S4-01-.^ 


Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSOR-90] 

Quarterly  Public  Health  Assessments 

Completed 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 
Health  Service  (PHS),  Department  of 
Health  and  Human  Services  (HHS). 
action:  Notice. 

SUMMARY:  This  notice  contains  a  list  of 
sites  for  which  ATSDR  has  completed  a 
public  health  assessment  during  the 
period  July-September  1994.  This  list 
includes  sites  that  are  on,  or  proposed 
for  inclusion  on,  the  National  Priorities 
List  (NPL),  and  non-NPL  sites  for  which 
ATSDR  has  prepared  public  health 
assessments  in  response  to  requests 
from  the  public  (petitioned  sites). 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Williams,  P.E.,  DEE,  Director, 
Division  of  Health  Assessment  and 
Consultation,  Agency  for  Toxic 
Substances  and  Disease  Registry.  1600 
Clifton  Road,  NE.,  Mailstop  E-32, 
Atlanta,  Georgia  30333,  telephone  (404) 
639-0610. 

SUPPLEMENTARY  INFORMATION:  The  most 
recent  list  of  completed  public  health 
assessments  and  petitioned  public 
health  assessments  which  were 
accepted  by  ATSDR  during  April-June 
1994,  was  pubhshed  in  the  Federal 
Register  on  September  28,  1994,  (59  FR 
47878).  The  quarterly  announcement  is 
the  responsibility  of  ATSDR  under  the 
regulation.  Health  Assessments  and 
Health  Effects  Studies  of  Hazardous 
Substances  Releases  and  Facilities  (42 
CFR  Part  90].  This  rule  sets  forth 
ATSDR's  procedures  for  the  conduct  of 
public  health  assessments  under  section 
104(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  as  amended  [42'U.S.C. 
9604(i)]. 

Availability 

The  completed  public  health 
assessments  are  available  for  public 
inspection  at  the  Division  of  Health 
Assessment  and  Consultation,  Agency 
for  Toxic  Substances  and  Disease 
Registry,  Building  33,  Executive  Park 
Drive,  Atlanta,  Georgia  (not  a  mailing 
address),  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday  except  legal 
holidays.  The  completed  public  health 
assessments  are  also  available  by  mail 
through  the  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  Virginia  22161, 


or  by  telephone  at  (703)  487-4650. 
There  is  a  charge  determined  by  NTIS 
for  these  public  health  assessments.  The 
NTIS  order  numbers  are  listed  in 
parentheses  after  the  site  name. 

Public  Health  Assessments  Completed 
or  Issued 

Between  July  1, 1994,  and  September 
30,  1994,  public  health  as.sessments 
were  issued  for  the  sites  listed  below: 

NPL  Sites 

California 

Cooper  Drum  -  South  Gate  -  (PB95- 

129359) 
Treasure  Island  Naval  Station  Hunters 

Point  Annex  San  Francisco  -  (PB95- 

104972) 

Florida 

Plymouth  Avenue  Landfill  -  Deland  - 
(PB94-213998) 

Illinois 

A  &  F  Materials  Reclaiming. 

Incorporated  -  Greenup  (PB94- 

203049) 
Cross  Brothers  Pail  Recycling 

(Pembroke)  Pembroke  Township  - 

IPB94-214087) 
Outboard  Marine  Corporation  - 

VVaukegan  -  (PB9.5-136602) 

Indiana 

Enviro-Chem  Corporation  -  Zionsville 

-(PB95-130928) 
Northside  Sanitary  Landfill  - 

Zionsville  -  (PB95-129409) 
U.S.  Smelter  and  Lead  Refinery, 

Incorporated  (a/k/a  USS  Lead 

Refinery  Incorporated)  -  East 

Chicago  (PB94-210119) 
Waste  Incorporated  Landfill  - 

Michigan  City  -  (PB94-216850) 

Iowa 

Shaw  Avenue  Dump  -  Charles  City  - 
(PB94-214095) 

Kansas 

57th  and  North  Broadway  Street  Site 

-  Wichita  (PB94-218732) 

Louisiana 

Bavou  Bonfouca  -  Slidell  -  (PB94- 
215B13) 

Maryland 

Kane  and  Lombard  Street  Drums  - 
Baltimore  -  (PB95-129284) 

Massachusetts 

Fort  Devens-Sudbury  Training  Annex 

-  Sudburj-  -  (PB94-203197) 

Michigan 

Duell  &  Gardner  Landfill  -  Muskegon 
- (PB94-218831) 


N'ebraska 
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American  Shi  i*iki  Corporation/ 

Ogallala  Electronics  and 

Manufacturing  -  Ognllaln  -  (F'B9,';- 

105227) 
Bruno  Coop  «c|  Associated  Properties  ■ 

Bruno  -  (PBp4-210101) 

\'uvv  hork 

Pasley  Solvents  &  Cheniii;als, 
Incorporated  -  Garden  Citv  (PB94- 
209483) 

North  Carolina 

General  Electr  (.  Compaiu  LSD  -  East 

Flat  Rock  (PB94-195989) 
Shepherd  Farh>  -  Flat  Ro(.k  -  (PBfH- 

195989) 

Pennsylvania 
M\V  Manufact  iring  -  Vallev 


'B94-21f.8i9) 


hern,  Incorporated  - 
(PB94-217197) 


Township 

South  Carolina 

Para-Chem  Sou 
Sinipsonvill  ? 

Washington 

Bonneville  Po\ier  Administration 
Ross  CompWi  (USDOE)  Vancouver 

-  (PB95-109i  )0) 

Wisconsin 

Muskego  Sanitirv  Landfill  -  Muskego 

-(PB94-2155<J1) 
.\'.\V.  Mauthe  Companv,  Incorporated 

-  Appleton  -  tPB94-218849) 
Ri'fuse  Hideaway  -  Middieton  - 

(PB94-215639) 

Pi-titinned  Site  Mhn-S'PL 

Indiana 

.American  Cher  lical  Ser\  ices, 
Incorporatedp  Griffith  (PB94- 
218823) 

N'urtli  Carolina 

Caldwell  Systems  Incorporated  - 
Lenoir  -  (PB95-1 29383) 

Tennessee 

Chattanooga  Crtjek  Tar  Deposit  -  (a/k/ 
a  Chattanooga  Creek)  Chattanooga  - 
(PB94-203411) 

Dntod:  Januar\- 3ll  1995. 
Claire  V.  Broome,    , 

Deputy  AdministraWr.  Agency  for  Toxic 
Substances  and  Disease  Re^istrx: 
(FR  Doc.  95-3032  Filed  2-7-95:  8:45  a.mj 
BILLING  CODE  4163-7(M> 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  giwn  of  the  meeting  of 


the  Center  for  Substance  Abuse 
Prevention  (CSAP),  National  Advisor\- 
Council  in  February  1995. 

The  nif^eting  agenda  of  the  CSAP. 
National  Advi.sory  Council  will  include 
administrative  matters,  announcements 
and  program  developments,  the 
SA.\f«SA  Strategic  Plan  and  CSAP 
programmatic  issues  including  High 
Risk  Finding  Data  Bank,  Community 
Partnership  Promising  Practices,  Cross 
Site  Evaluation,  Rules  of  Evidence  and 
Knowledge  Transfer.  It  will  also  include 
review  of  contracts  and  procurement 
plans;  therefore,  a  portion  of  this 
meeting  will  be  closed  to  the  public  as 
determined  by  the  Administrator. 
SAMHSA.  in  accordance  with  5  U.S.C 
5521)  (c)(3).  (4)  and  (6)  and  5  U.S.C.  app 
2  10(d).  ^ 

A  summary  of  this  meeting  and  roster 
of  committee  members  may  be  obtained 
from:  Ms.  Vera  Hunter,  Acting 
Committee  Management  Officer,  CS.\P. 
Rockwall  II  Building,  Suite  7A-14n. 
5600  Fishers  Lane,  Rockville.  MD 
208,'>7,  Telephone:  (301)  443-9540. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name,  room  number,  and  telephone 
number  i.s  listed  below. 

Committee  Same:  Center  for  Siilistance 
.-Xliuse  Prevention  .National  .•\dvis()rv 
C^oiincii. 

.Meeting  Dateis):  Februarv  2:i-  24,  1995. 

Place:  .Marriott  Suites— Bethesda.  6711 
Democracv  Boulevard.  Bethesda.  .Marx  land 
20817. 

Open:  Februan,-  23.  1995  8:30  a.m.— 6:00 
p.m.:  Fel)ruar\-  24.  1995  9:00  a.m.— 1230 
p.m. 

Closed:  February  24, 1995  2  p.m.— 
Adjournment. 

Ciontacf:  Yutli  Nimit,  Ph.D.:  Kof.kwail  II 

Building,  Suite  7A-140:  Telephone:  (301) 
443-9540. 

Dated:  Frt)ruary  3. 1995. 
Jeri  Lipov, 

Committee  Mannnement  Utficer,  Siibstanrr 

Almsp  andSk-ntal  Health  Senices 

Administration. 

jFR  Doc.  95-3155  Filed  2-7-95:  8:45  um| 

BILLING  CODE  4162-2(MM 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  Administration 
[Docket  No.  N-95-3880] 

Notice  Of  Submission  of  Proposed 
Information  Collection  to  0MB 

AGENCY:  Office  of  Administration.  HUD. 
ACTION:  Notice. 


Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
.soliciting  public  comments  on  the 
subject  propo.sal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  propo.sal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to"  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lac  kev.  fr 
OMB  Desk  Officer,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  U'ashiimton 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Manugement 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest,  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained   .  • 
from  Ms,  Weaver. 

T 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  propo.sal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
With  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Papenvork 
Reduction  .^ct,  44  i;.S.C.  3507:  Section  7((j) 
of  the  Department  of  Housing  and  Lrhan 
Development  Act.  42  L'..S.C.  .i.">3.5(d!. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
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Dated:  January  26. 1995. 

Kay  Weaver. 

Acting  Director.  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

Proposal:  Annual  Adjustment  Factor 
(AAF)  Rent  Increase  Requirement 
Pursuant  to  the  Housing 
Appropriation  Act  of  1994 


Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Owners  nrust  submit  form  HUD- 
92273.  Estimates  of  Market  Rent  by 
Comparison,  in  order  to  receive  a  rent 
increase  when  rent  levels  for  a 
specific  unit  type,  in  a  Substantial 
Rehab  or  New  Construction  contract, 
exceeds  the  existing  Fair  Market  Rent 
(FMRs)  for  the  specific  unit  type.  This 
form  must  be  completed  by  a  non- 


identity  of  interest  State  certified 
appraiser  and  must  contain  at  least 
three  examples  of  unassisted  housing 
in  the  same  market  area  for  similar 
age,  type,  and  quality  which  indicate 
rent  levels  of  similar  unassisted 
housing  are  above  the  published 
FMRs. 

Form  Number:  HUD-92273 

Respondents:  Businesses  or  Other  For- 
Profit 

Reporting  Burden: 


Number  of 
respondents 


Frequence 
of  response 


House  per 
response 


Burden 
tiours 


HUD-92273 


10.000 


.553 


5.527 


Total  Estimated  Burden  Houses:  5,527 

Status:  New 

Contact:  Barbara  Hunter,  HUD,  (202) 

708-3944;  Joseph  F.  Lackey.  Jr..  OMB. 

(202) 395-7316. 

Dated:  January  26.  1995. 
|FR  Doc.  95-3100  Filed  2-7-95;  8:45  am| 

BILUNG  CODE  4210-01-M 

[Docket  No.  R-95-1364;  FR-1761-N-04] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey.  Jr., 
OMB  Desk  Officer.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  Washington, 
DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  tne  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (7) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (8)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507:  Section  7(d) 
of  the  Department  of  Hou.sing  and  I'rban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  January  26.  1995. 
David  S.  Cristy. 

Acting  Director.  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  ONIB 

Proposal:  Loans  for  Housing  for  the 
Elderly  or  Handicapped — Housing 
Assistance  Payments  Contract  and 
Project  Management  (FR-1761) 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
This  regulation  will  amend  24  CFR 
part  885,  which  governs  projects  that 
receive  direct  loans  under  Section  202 
of  the  Housing  Act  of  1959,  and 
housing  assistance  under  Section  8  of 
the  United  States  Housing  Act  of 
1937.  The  final  rule  will  add 
regulatory  provisions  to  govern  the 
housing  assistance  payments  contract, 
project  operations  and  project 
management. 

Form  Number:  None 

Respondents:  Individuals  or 
Households,  Federal  Agencies  or 
Employees,  and  Non-Profit 
Institutions 

Reporting  Burden: 


Numljer  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Information  Collection 


4,294 


50 


.404 


86,739 
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Total  Estimated  Burden  Hours:  86.739 
Status:  Extension  with  changes 
Contact:  Eugene^R.  Fogel.  HUD.  (203) 

708-3287;  Joseph  F.  Uckey  Jr..  OMB 

(202)  395-7316. 

Date:  January  2)6.  1995. 
IFR  Doc.  95-309^  Filed  2-7-95;  8:45  am] 

BILLING  CODE  4210-iD1-M 


Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  No.  N-95-3879;  FR-3872-N-01J 

Mortgage  and  Loan  Insurance 
Programs  Under  the  National  Housing 
Act— Debenture  Interest  Rates 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  (HUD). 

ACTION:  Notice  of  change  in  debenture 
interest  rates. 


SUMMARY:  This  tiotice  announces 
changes  in  the  interest  rates  to  be  paid 
on  debentures  issued  with  resped  to  a 
loan  or  mortgage  insured  by  the  Federal 
Housing  Commissioner  under  the 
provisions  of  thp  National  Housi.ng  Act 
(the  '•Act").  The  interest  rate  for 
debentures  issued  under  Section 
221(g)(4)  of  the  Act  during  the  six- 
month  peaiod  beginning  Januarv  1, 
1995,  is  8  percent.  The  interest  rate  for 
debentures  issuW  under  anv  other 
provision  of  the'Act  is  the  rate  in  effect 
on  the  date  that  the  commitment  to 
insure  the  loan  pr  mortgage  was  issued, 
or  the  date  that  tihe  loan  or  mortgage  was 
endorsed  (or  initially  endorsed  if  there 
nre  two  or  more  endorsements)  for 
insurance,  whichever  rate  is  higher.  The 
interest  rate  for  debentures  issued  under 
the.se  other  provisions  with  respect  to  a 
loan  or  mortgage  committed  or  endorsed 
during  the  six-rrionth  period  beginning 
January  1,  1995,  is  8  Vh  percent. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Mitchell,  Financial  Services 
Division,  Department  of  Housing  and 
Urban  Development,  470  L'Enfant  Plaza 
East.  Room  3119,  Washington.  D.C. 
20024.  Telephone  (202)  75.5-7450  e.xt. 
125.  or  TDD  (202)708-4594  for  hearing- 
or  speech-impaired  callers.  These  are 
not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  Section 
224  of  the  National  Housing  Act  (24 
U.S.C.  1715o)  provides  that  debentures 
issued  under  the  Act  with  respect  to  an 
insured  loan  or  mortgage  (except  for 
debentures  issued  pursuant  to  Section 
221(g)(4)  of  the  Act)  will  bear  interest  at 
the  rate  in  effect  on  the  date  the 
commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  the 


loan  or  mortgage  was  endorsed  (or 
initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance, 
whichever  rate  is  higher.  This  provision 
is  implemented  in  HUD's  regulations  at 
24  CFR  203.405.  203.479,  207.259(e)(6), 
and  220.830.  Each  of  these  regulator\- 
provisions  states  that  the  applicable' 
rates  of  interest  will  be  published  twice 
each  year  as  a  notice  in  the  Federal 
Register. 

Section  224  further  provides  that  the 
interest  rate  on  these  debentures  will  be 
.set  from  time  to  time  by  the  Secretary 
of  HUT),  with  the  approval  of  the 
Secretary  of  the  Treasury,  in  an  amount 
not  in  excess  of  the  annual  intere.st  rate 
determined  by  the  Secretary  of  the 
Treasury  pursuant  to  a  statuton,'  formula 
ba.sed  on  the  average  yield  of  all 
outstanding  marketable  Treasury 
obligations  of  maturities  of  15  or  more 
years. 

The  Secretary  of  the  Treasury  (1)  has 
determined,  in  accordance  with  the 
provisions  of  Section  224,  that  the 
statutory  maximum  interest  rate  for  the 
period  beginning  January  1.  1995.  is  8 '4 
percent  and  (2)  has  approved  the 
establishment  of  the  debenture  interest 
rate  by  the  Secretary  of  HUD  at  8^'« 
percent  for  the  six-month  period 
beginning  January  1.  1995.  This  interest 
rate  will  be  the  rate  borne  by  debentures 
issued  with  respect  to  any  iiisured  loan 
or  mortgage  (except  for  debentures 
issued  pursuant  to  Section  221(g)(4)) 
with  an  insurance  commitment  or 
endorsement  date  (as  applicable)  within 
the  first  six  months  of  1995. 

For  convenience  of  reference.  HL'D  is 
publishing  the  following  chart  of 
debenture  interest  rates  applicable  to 
mortgages  committed  or  endorsed  since 
January  1,  1980: 


Effeettve  in- 
terest rate 


9'/?  .. 
9-78  .. 

11  3/4 

12%, 
12% 
IOV4  , 
10%  . 
1 1  V2  . 
13%. 
11%  . 
1 1  Ve  . 

10'/4  . 
8'/4    ... 

8  

9  

9Vb  ... 
9%  ... 
9%  ... 

9  

878  ... 

9  

8'4  ... 


On  or  after 


Jan.  1, 
July  1, 
Jan.  1, 
July  1. 
Jan.  1, 
Jan.  1, 
July  1, 
Jan.  1. 
July  1, 
Jan.  1 , 
July  1 , 
Jan.  1, 
July  1 , 
Jan.  1, 
July  1. 
Jan.  1. 
July  1. 
Jan.  1. 
July  1 , 
Jan.  1, 
July  1. 
Jan.  1. 


1980 
1980 
1981 
1981 
1982 
1983 
1983 
1984 
1984 
1985  . 

1985  . 

1986  . 

1986  . 

1987  . 

1987  . 

1988  . 

1988  . 

1989  . 

1989  . 

1990  . 

1990  . 

1991  . 


Prior  to 


July  1 . 
Jan.  1, 
July  1. 
Jan.  1 
Jan.  1 
July  1, 
Jan.  1, 
July  1 , 
Jan.  1, 
July  1. 
Jan.  1, 
July  1, 
Jan.  1. 
July  1, 
Jan.  1. 
July  1 . 
Jan.  1, 
July  1 . 
Jan.  1, 
July  1, 
Jan.  1, 
I  July  1, 


1980. 

1961. 

1981. 
,  1982. 
,  1983. 
,  1983. 
.  1984. 
,  1984. 
.  1985. 

1985. 
,  1986. 

1986. 

1987. 

1987. 

1988. 

1938. 

1989. 

1989. 

1990. 

1990. 

1991. 

1991. 


Effective  in- 
terest rate 

On  or  after 

Pnor  to 

6'/-, 

8  

8  

7% 

7  

6V8 

7% 

8% 

July  1,  1991   .. 
Jan.  1,  1992  .. 
July  1,  1992  .. 
Jan.  1,  1993  .. 
Juty  1,  1993  .. 
Jan.  1.  1994  .. 
Juty  1.  1994  .. 
Jan.  1.  1995 

Jan  1,  1992. 
July  1.  1992. 
Jan.  1,  1993. 
July  1,  1993. 
Jan.  1,  1994. 
July  1,  1994. 
Jan.  1,  1995. 

Section  221(g)(4)  of  the  Act  provides 
that  debentures  issued  pursuant  to  that 
paragraph  (with  respect  to  the 
assignment  of  an  insured  mortgage  to 
the  Secretary)  will  bear  interest  at  tlie 
"going  Federal  rate"  of  interest  in  effect 
at  the  time  the  debentures  are  issued. 
The  term  "going  Federal  rate"  is  defined 
to  mean  the  interest  rate  that  the 
Secretary  of  the  Treasury  determines, 
pursuant  to  a  statutory  formula  based  mi 
the  average  yield  on  all  outstanding 
marketable  treasury  oblig.itions  of 
eight-  to  twelve-year  maturities,  for  the 
six-month  periods  of  January  through 
June  and  July  through  De{,em()er  of  each 
year.  .Section  221(g)(4)  is  ini|ileinHnted 
in  the  HI;D  regulations  at  24  CFR 
221.790. 

The  Secretary  of  the  Treasure  has 
determined  that  the  interest  rate  to  \n- 
borne  by  debentures  issued  pursuant  to 
Section  221(g)(4)  during  llie  si.x-n.onth 
period  beginning  January  1;  1995.  is  H 
percent. 

HUD  expects  to  publi.sh  its  next 
notice  of  change  in  debenture  interest 
rates  in  July  1995. 

The  subjecit  matter  of  this  notice  falls 
within  the  categorical  exclusion  from 
HUD's  environmental  clearance 
procedures  set  forth  in  24  C:FR  5(I._'()(|J. 
For  that  reason,  no  environmental 
finding  has  been  prepared  tor  this 
notice. 

(.S.is.  -'11.  221.  224,  .\atioriaI  Ho.:sinn  .\,  t. 
12  IS.C:,  171  nb.  17151.  KLirKSi-c.  rid). 
Dfp.irtnu'iit  (if  HI  D  .\ct.  42  L..S  C  3135!di) 

Dated:  Febniarv  I.  1995. 
Nicolas  P!  Retsinas, 

Aisi.-tatitSt't Tf  tiir>- tor  Hoti:,iiiii-h'i!'rj! 
Housing  Commissioner. 

IFR  D(.(.  <)n-3]01  ril.-d  2-7-U-y.  fl:4-|  a::n 

BILLING  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO22O-I 020-00-241 A] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  Paperwork 
Reduction  Act 

The  proposal  for  the  i;oliec.tion  of 
information  listed  below  has  been 
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submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
Bureau's  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1004- 
00.51).  Washington.  D.C.  20503, 
telephone  (202)  395-7.340. 
Title:  Actual  Grazing  Use  Report. 
OMB  Approval  Number:  1004-0051. 
Abstract:  This  form  is  used  by 
permittees  to  provide  information  on 
the  actual  amount  of  livestock  grazing 
use  made  on  the  public  lands  within 
a  specified  time  to  the  Bureau  of  Land 
Management  for  billing  purposes  and 
program  monitoring. 
Bureau  Form  Number:  4130-3. 
Frequency:  Annually. 
Description  of  Respondents:  Grazing 
permittees  required  to  report  actual 
livestock  use  on  the  public  lands. 
Estimated  completion  time:  24  minutes. 
Annual  Responses:  15,000. 
Annual  Burden  Hours:  6,000. 
BLM  Clearance  Officer  (Alternate):  Mae 
C.  Bowman  (202)  4r)2-5011. 

Datod:  October  25,  1«<)4. 
Ray  A.  Brady, 

Attitii'  Assistant  Director.  Land  and 
ItenewnMe.  Resources. 
|FK  D<)(  .  95-:i():H)  Fil.-il  2-7-95:  8:45  ami 
BILLING  CODE  4310-84-M 


[WO220-1 020-00-241  A] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau's  Clearance  Officer  and  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1004- 
0068).  Washington,  DC  20503, 
telephone  (202)  395-7340. 
Title:  Cooperative  Agreement  for  Range 

Improvements. 


Abstract:  Respondents  supply 
information  to  obtain  authority  to 
construct  and/or  maintain  range 
improvements  on  the  public  lands  in 
cooperation  with  Bureau  programs. 

Bureau  Form  Number:  4120-6. 

Frequency:  Occasionally. 

Description  of  Respondents:  Permittees 
or  lessees  authorized  to  graze 
livestock  on  public  lands. 

Estimated  Completion  Time:  10 
minutes. 

Annual  Responses:  600. 

Annual  Burden  Hours:  102. 

Bureau  Clearance  Officer  (alternate): 
Mae  C.  Bowman  (202)  452-5011. 

Dated:  OctolMT  26.  1994. 
Ray  A.  Brady, 

Acting  Assistant  Director.  Lund  and 
Renewable  Resources. 
|FR  Doc.  95-3029  Filed  2-7-95;  8:45  ami 

BILLING  CODE  4310-84-M 

IES-930-05-1 320-020241  A] 

Amendment  to  ttie  List  of  Affected 
States  Under  Federal  Coalbed  Methane 
Recovery  Regulations 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Removal  of  Ohio  from  the  List 

of  Affected  States. 


SUMMARY:  The  Energv  Policy  Act  of  1992 
(the  Act)  (Pub.  L.  102-4H6)  requires  that 
the  Secretary  of  the  Interior  (Secretary) 
administer  a  Federal  program  to  regulate 
coalbed  methane  development  in  States 
where  coalbed  methane  development 
has  been  impeded  by  disputes  or 
uncertainty  over  ownership  of  coalbed 
methane  gas.  As  required  by  the  Act,  the 
Department  of  the  Interior,  with  the 
participation  of  the  Department  of 
Energy,  developed  a  List  of  Affected 
States  to  which  this  program  would 
apply  (58  FR  21589.  April  22,  1993). 
The  List  of  Affected  States  is  currently 
comprised  of  the  States  of  Illinois, 
Indiana,  Kentucky,  Ohio,  Pennsylvania, 
and  Tennessee. 

The  Governor  of  Ohio,  Honorable 
George  V.  Voinovich,  has  petitioned  the 
Secretary  of  the  Interior  for  removal 
from  the  List  of  Affected  States.  The 
Governor's  petition  states  that,  on  May 
17, 1994,  he  notified  both  Houses  of  the 
Ohio  General  A.ssembly  of  his  intention 
to  petition  for  deletion  from  the  List  of 
Affected  States.  During  that  time  period 
each  House  of  the  Ohio  General 
Assembly  adopted  a  resolution 
authorizing  the  Governor  to  petition  for 
deletion  from  the  List  of  Affected  States. 

Section  1339  of  the  Act  provides  three 
mechanisms  by  which  a  state  may  be 
removed  from  the  List  of  Affected 
States 


1.  A  State  may  pass  a  law  or  resolution 
requesting  removal; 

2.  The  governor  of  a  .state  may  petition 
for  removal,  but  only  after  giving  the 
legislature  six  months  notice,  during 
a  legislative  session,  of  his  intention 
to  submit  the  petition;  or 

3.  The  state  legislature  implements  a 
law  or  regulation  permitting  and 
encouraging  the  development  of 
coalbed  methane. 

Since  the  State  of  Ohio  has  met  two 
of  the  conditions  for  removal  from  the 
List  of  Affected  States  by  passing  a 
resolution  requesting  removal  and  by 
petitioning  for  removal  after  notification 
to  the  legislature  by  the  Governor,  the 
State  of  Ohio  is  officially  removed  from 
the  List  of  Affected  States. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Stewart,  Chief.  Branch  of 
Resources  Planning  and  Protection, 
Bureau  of  Land  Management,  Eastern 
States,  7450  Boston  Boulevard, 
Springfield,  Virginia  22133  or  telephone 
(703)  440-1728;  or  Charles  W.  Byrer, 
U.S.  Department  of  Energy.  3610  Collins 
Ferry  Road,  Morgantown.  West  Virginia 
26507.  or  telephone  (304)  291-4547. 

Dated:  February  2.  1995. 
Carson  W.  Gulp,  ]r.. 

Stale  Director. 

|FR  Doc.  95-30B1  Filiui  2-7-95:  8:45  ami 

BILLING  CODE  4310-GJ-M  . 


Bureau  of  Reclamation 

Gila  River  Indian  Community 
Agricultural  Development  Master  Plan, 
Maricopa  and  Pinal  Counties,  Arizona 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  and  meeting. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended,  the  Bureau  of 
Reclamation  (Reclamation)  plans  to 
prepare  a  draft  programmatic 
environmental  impact  statement  (PEIS) 
on  the  proposed  implementation  of  an 
agricultural  development  master  plan  by 
the  Gila  River  Indian  Community 
(GRIG),  located  in  Maricopa  and  Pinal 
Counties,  Arizona.  The  Bureau  of  Indian 
Affairs  (BIA)  and  GRIC  are  cooperating 
agencies  on  the  PEIS. 

Reclamation  will  hold  public 
meetings  to  provide  an  opportunity  for 
public  input  from  affected  and/or 
intere.sted  agencies,  tribes  and  the 
general  public. 

Dates:  Two  pul)lic  meetinj'S  will  be  held  on 
March  2.  1995: 

•  1  p.m..  Ahwatiikee,  Arizona. 

•  7  p.m..  Coolidgo.  Arizona. 
Locations: 


•  Quality  Inn-South  Mountain.  5121  E 
LaPuentc  St.  (ElHot  Rd.  &  I-IO). 
Ahwatukee.  Arizona. 

•  C;oo!idge  High  School  Auditorium.  800 
W.  Northern  Ave.,  Coolidge.  Arizona. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Eto,  Environmental  Protection 
Specialist,  Bureau  of  Reclamation, 
Phoenix  Area  Office  (Code:  PXAO-150) 
23636  N.  7th  Street.  PO  Box  9980, 
Phoenix,  AZ  85068;  Telephone  (602) 
870-6771. 

SUPPLEMENTARY  INFORMATION:  The 
Colorado  River  Basin  Project  Act  of 
1968  (CRBPA)  authorized  the  Secretary 
of  the  Interior  (Secretary),  acting 
through  Reclamation,  to  construct  the 
Central  Arizona  Project  (CAP).  The 
CRBPA  also  authorized  Reclamation  to 
assist  Indian  communities  receiving 
CAP  water  allocations  with 
development  of  their  water  delivery 
facilities.  In  1985.  GRIC  developed  an  ' 
agriculturally  based  master  plan  for 
rehabilitating  and  improving  existing 
irrigation  systems  and  agricultural 
lands,  as  well  as  developing  new  land 
and  water  resources.  This  plan  was 
adopted  by  the  Tribal  Council  in 
December  1985.  Under  the  plan,  an 
irrigation  water  delivery  .system  and 
appurtenant  facilities  would  be 
constructed  to  serve  up  to  146,330  acres 
of  land.  I 

On  October  22,  1992,  the  Secretary 
entered  into  a  water  service  contract 
with  GRIC  for  the  delivery  of  173,100 
acre-feet  of  CAP  water  annually  to  GRIC. 
To  obtain  the  maximum  benefit  from 
Reclamation  resources  available  through 
CRBPA.  Reclamation  and  GRIC  propo.se 
to  use  CAP-authorized  funds  for  the 
design  and  construction  of  a  common 
use  irrigation  delivery  system.  This 
common  use  irrigation  delivery  sy.stem 
would  be  capable  of  conveying 
irrigation  water  (including  existing  and 
potential  future  ground,  surface,  and 
CAP  water  resounces)  to  a  maximum  of 
146,330  acres  identified  in  the  master 
plan  as  having  the  potential  for 
agricultural  development.  Plans  also 
provide  for  enhancement  of  certain 
wildlife  habitat  within  GRIC.  and 
rehabilitation  and  betterment  of  the  San 
Carlos  Indian  Irrigation  Project  (SCIIP) 
Joint  Works,  whidi  are  under  BIAs 
jurisdiction.  Reclamation  would 
contribute  resources  to  implement  the 
agricultural  development  ma.ster  plan  in 
an  amount  that  is  equivalent  to  what 
would  have  been  spent  to  design  and 
construct  a  single  purpose  CAP  water 
delivery  system.    ■ 

The  major  components  of  GRIC's 
agricultural  development  master  pian 
include  the  following:  (1)  Development 
of  up  to  146.330  acres  of  land  for 
agricultural  use  and  construction  of  a 


water  delivery  system  to  .serve  those 
lands;  (2)  development  of  riverine  and 
riparian  habitat  areas  as.sociated  with 
agricultural  development;  and  (3) 
rehabilitation  and  betterment  of  SCIIP 
Joint  Works,  which  would  consist  of  (a) 
rehabilitation  of  Ashurst-Hayden 
Diversion  Dam;  (b)  construction  of 
sediment  removal  basins  and 
designation  of  a  sediment  disposal  area 
near  the  headwords  of  the  Florence-Casa 
Grande  Canal;  (c)  con.struction  of  a  new 
concrete-lined  Florence-Casa  Grande 
Canal  and  rehabilitation  and  lining  of 
the  remaining  SCIIP  Joint  Works 
distribution  system  canals;  and  (d) 
construction  of  an  earth  and  soil 
cement-lined  regulation  reservoir.  There 
would  be  no  modification  to  the  exi.sting 
Picacho  Reservoir,  which  would  be 
available  for  temporary  .storage  of 
drainage  and  floodflows. 

Because  CAP-authorized  funds  would 
be  used  to  implement  portions  of  the 
master  plan.  Reclamation  will  prepare  a 
draft  PEIS  to  evaluate  potential  overall 
impacts  to  the  human  environment  from 
implementing  the  master  plan.  Once 
finalized,  the  PEIS  would  assist 
Reclamation  in  making  decisions 
regarding  use  of  Federal  funds  to 
implement  portions  of  the  master  plan. 
For  activities  related  to  the  master  plan 
that  require  a  Federal  action  or  involve 
Federal  funds,  future  NEPA 
documentation  would  be  prepared  as 
the  specific  design-  and  construction- 
related  details  are  developed.  Future 
NEPA  documents  would  be  tiered  from 
the  PEIS. 

The  draft  PEIS  will  describe  two 
proposed  alternatives  plus  a  no  Federal 
action  alternative.  Under  the  preferred 
alternative.  Reclamation  would  support 
and  consider  funding  portions  of  all 
aspects  of  the  agricultural  development 
master  plan.  Under  the  second 
alternative.  Reclamation  would  support 
and  consider  funding  of  all  aspects  of 
the  agricultural  development  master 
plan  that  fall  within  GRIC's  boundaries, 
and  rehabilitation  and  betterment  of  the 
Pima  Lateral  portion  of  the  SCIIP  Joint 
Works. 

Thus  far,  the  following  are  significant 
environmental  issues  that  will  be 
evaluated  in  the  draft  PEIS:  Potential 
loss  of  desert  habitat  and  impacts  to 
plants  and  wildlife,  including 
threatened  or  endangered  species; 
potential  impacts  to  archaeological  sites 
and  historic  and  traditional  cultural 
properties;  potential  impacts  to,  and 
creation/enhancement  of,  wetland  and 
riparian  habitat;  potential  impacts  to 
surface  and  ground  water  quality  and 
quantity;  potential  impacts  to  Indian 
and  non-indian  land  owners,  allottees 
and  residents;  potential  impacts  to  the 


socio-economic  conditions  of  GRIC  at 
large;  potential  impacts  to  Indian  Trust 
Assets;  and  potential  opportunities  l(ir 
developing  passive  recreational  benefits. 

Extensive  scoping  has  occurred  sine >• 
the  mid-1980s  within  GRIC.  invoK  in- 
members  of  GRIC  at  all  levels.  This 
input  was  taken  into  consideration  in 
identifying  .significant  environmental 
issues  to  be  evaluated  in  the  draft  PHIS. 
Therefore,  no  additional  separate  (oriual 
scoping  meetings  within  GRIC  are 
planned  to  be  held  in  connection  wilh 
the  prenaration  of  the  draft  PHIS 

The  draft  PEIS  is  expected  to  be 
completed  and  available  for  review  and 
comment  by  late  summer  1995.  The 
authority  for  approving  and  filing  this 
draft  PEIS  has  been  delegated  to 
Reclamation. 

Comments  regarding  the  proposed 
action  are  welcome  at  the  public 
meeting.  To  ensure  consideration  in  the 
preparation  of  the  draft  PEIS.  written 
comments  should  be  sent  to  the  addn;ss 
shown  above  by  March  17.  1995.  AU 
public  input  received  by  Reclamation  as 
a  result  of  previous  public  involvement 
will  automatically  be  (  onsidered  in  the 
preparation  of  the  draft  PEIS.  If  vou 
would  like  to  be  placed  on  a  mailing  list 
for  any  subsequent  information,  please 
write  or  telephone  Ms.  Sandra  Eto. 

D.itini.  February  2.  1995. 
Lawrence  F.  Hancock, 
Regional  Director. 

jFK  Doc  95-;n.5b  Fil.-d  2-7-95:  8:45  amj 
BILLING  CODE  431&-94-P 


Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Application;  Notice  of  Intent  To 
Prepare  an  Environmental  Impact 
Statement  To  Allow  Incidental  Take  of 
Four  Threatened  Species  on  Lands 
Administered  by  Plum  Creek  Timber 
Company,  L.P.  in  the  State  of 
Washington 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  Intent. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  intends  to  gather 
information  nece.ssary  for  the 
preparation  of  an  Environmental  Impa(  t 
Statement  (EIS).  The  EIS  will  consider 
a  permit  application  by  Plum  Creek 
Timber  Company,  LP.' (applicant)  to 
take  federally  listed  species,  under  the 
provisions  of  .section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended.  It  will  also  consider  the 
development  of  an  unlisted  species 
agreement.  The  Ser\  ice  is  conducting 
scoping  and  hereby  encourages 
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interested  agencies,  organizations,  and 
individuals  to  provide  contment.s  on  the 
issues  which  should  he  addressed  in  the 
LIS. 

DATES:  Written  comments  regarding  the 
scope  of  the  EIS  should  he  received  on 
or  hefore  Marrh  10,  1995.  A  scoping 
workshop  will  be  held  on  February  22, 
1M5. 

ADDRESSES:  Written  comments  should 
be  addres.sed  to  Mr.  Curt  Smitch;  U.S. 
Fish  and  Wildlife  Service;  3773  Martin 
Way  East;  Building  C,  Suite  101; 
Olympia,  Washington  98501.  Comments 
received  will  be  available  for  public 
inspection  by  appointment  during 
normal  business  hours  (8:00  a.m.  to  5:00 
p.m.,  Monday  through  Friday).  A 
scoping  work.shop  will  be  held  from 
6:00-9:00  p.m.  at  the  Bellevue  Red  Lion 
Hotel;  Overlake  Room:  300  112th 
Avenue  S.E.;  Bellevue.  Washington 
98004. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Vogel.  Wildlife  Biologist:  U.S. 
Fish  and  Wildlife  Service;  3773  Martin 
Way  East;  Building  C,  Suite  101; 
Olympia,  Washington  98501,  (360)  534- 
9330. 

SUPPLEMENTARY  INFORMATION:  The 
applicant  has  launched  an  effort  to 
address  species  conservation  and 
ecosystem  management  on* 
approximately  171,000  acres  of  private 
land  in  the  Cascade  Mountains  of 
Washington.  The  subject  ownership 
occurs  in  a  "checkerttoard"  pattern  in 
an  area  commonly  referred  to  as  the  I- 
90  Corridor.  The  term  "checkerboard" 
refers  to  alternate  sections  of  public  and 
private  land.  This  effort  will  include  the 
development  of  a  Habitat  Conservation 
Flan  (HCP)  and  application  for  an 
incidental  take  permit  as  authorized 
under  section  10  of  the  Act.  The 
applicant  intends  to  request  permits  for 
the  incidental  take  of  the  northern 
spotted  owl  (Strix  occidental  is  caurina) 
which  would  occur  as  a  result  of  timber 
harvest  within  a  portion  of  the  owl  sites 
present  on  the  subject  property.  There 
are  currently  more  than  100  owl  sites 
present  within  the  larger  419,000-acre 
planning  area. 

The  applicant  plans  to  avoid  the  take 
of  marbled  murrelets  (Brachyramphns 
marmorntus  marmoratus),  but  will 
likely  include  murrelets  in  the 
mcidental-take  permit  application  in  the 
e\ent  take  occurs  accidentally.  The 
applicant  also  plans  to  include  grizzly 
Dear  (Ursus  arctos  =  U.a.  horhbilis)  and 
gray  wolf  ICanis  lupusf  in  the  permit 
application  to  cover  circumstances 
where  these  species  may  occur  on  the 
subject  property  in  the  future  and  may 
at  some  point  be  subject  to  disturbance. 
The  applicant  is  also  addressing 


numerous  other  species  in  the  HCP  and 
intends  to  request  an  unlisted  species 
agreement. 

As  a  further  opportunity  for  interested 
persons  to  comment  on  these  and  other 
issues  associated  with  this  planning 
effort,  a  scoping  work<;hop  is  scheduled 
for  6:00-9:00  p.m.  on  February  22,  1995. 
The  workshop  location  will  he  the 
Overlake  Room  of  the  Bellevue  Red  Lion 
Hotel.  300  112th  Avenue  S.E.;  Bellevue. 
Washington  98004. 

Interested  parties  may  contact  the 
Service  at  the  addre.ss  listed  above  to 
receive  additional  information, 
including  a  map  for  the  workshop 
location. 

Dated:  Febniary  1.  1995. 
Thomas  Dwyer, 
Deputy  Hegionul  Director. 
jFR  Doc  9.5-H079  Filed  2-7-95;  8:45  ami 
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intent  To  Prepare  a  Programmatic 
Environmental  impact  Statement  for 
the  Application  of  the  Coastal  Barrier 
Resources  Act  to  ttie  Pacific  Coast 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service  (FWS) 
intends  to  gather  information  to  prepare 
a  programmatic  Environmental  Impaci 
Statement  (EIS)  on  the  application  of  the 
Coastal  Barrier  Resources  Act  (CBRA) 
on  the  Pacific  coast.  The  National 
Environmental  Policy  Act  (NEPA) 
Regulations  (40  CFR'1501.7)  require 
publication  of  a  notice  to  inform  other 
agencies  and  the  public  on  the  scope  of 
issues  to  be  addressed  and  identified  in 
the  EIS.  All  previous  public  comments 
received  by  the  FWS  during  the  review 
of  the  1993  Draft  Coastal  Barriers  Study, 
conducted  according  to  Section  6  of  the 
Coastal  Barrier  Improvement  Act  of 
1990,  will  be  considered  part  of  the 
information  gathering  process  for  this 
EIS. 

Changes  to  individual  mapped  coastal 
barrier  unit  boundaries  that  would 
depict  new  development  or  structural   . 
changes  are  not  within  the  scope  of  this 
programmatic  EIS.  All  major  issues 
raised  during  the  public  review  of  the 
1993  Draft  Coastal  Barriers  Study  and 
maps  regarding  technical  criteria  used 
in  mapping  the  units  have  been  . 
considered  and  will  be  addressed  in  the 
EIS.  Any  future  changes  to  individual 
units  in  the  current  inventory  will 
require  the  recommendation  of  the 
Governors  or  Congressional 
representatives  of  the  affected  States. 


Plea.se  submit  recommendations  or 
comments  on  the  scope  of  issues  to  be 
addres.sed  in  this  EIS  by  45  days  after 
the  publication  of  this  notice. 
DATES:  Written  comments  should  be 
received  by  March  27, 1995. 
ADDRESSES:  Comments  should  be 
addressed  to:  CBRA  EIS  Team  Leader, 
U.S.  Fish  and  Wildlife  Service,  911  NE. 
nth  Avenue.  Portland,  Oregon  97232- 
41H1. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  Levin.  U.S.  Fish  and  Wildlife 
Service,  91 1  NE.  11th  Avenue,  Portland, 
Oregon  9732-4181,  (503)  231-2068. 
Table  "A"  provides  a  summary  of 
technical  changes  on  the  1993  Draft 
Coastal  Barrier  Maps  of  California, 
Oregon,  and  Washington.  No  unit 
boundary  changes  were  made  in  Hawaii, 
however,  the  EIS  will  address  the 
applicability  of  the  techniial  criteria  to 
the  coastal  barriers  in  Hawaii,  the 
Pacific  Islands  and  the  other  affected 
States.  The  1994  draft  Coastal  Barrier 
maps  can  be  viewed  at  the  central 
locations  listed  in  this  notice.  The  maps 
are  being  provided  for  informational 
purposes  at  the  locations  listed  and  only 
to  county  planning  offices  in  those 
counties  where  unit  boundaries  were 
changed. 

SUPPLEMENTARY  INFORMATION:  Coastal 
barriers  are  unique  landtorins  that 
provide  protection  for  diverse  aquatic 
habitats  and  are  the  mainland's  first  line 
of  defense  against  the  impacts  of  coastal 
storms  ajid  erosion. 

Congress  recognized  the  vulnerability 
of  coastal  barriers  to  development  by 
passing  the  Coastal  Barriers  Resource 
Act  in  1982  (CBRA).  CBRA  (Pub  L.  97- 
348)  established  the  Coastal  Barriers 
Resources  Sy.stem  (System)  that 
prohibits  all  new  Federal  expenditures 
and  financial  assistance  within  the  units 
of  that  System  unless  specifically 
excepted  by  the  Act.  Congress  took  this 
action  because  Federal  expenditures 
and  financial  assistance  have  the  effect 
of  encouraging  development  of  coastal 
barriers.  By  restricting  these  Federal 
expenditures,  Congress  intended  to 
minimize  the  loss  of  human  life, 
wasteful  expenditure  of  Federal 
revenues,  and  damage  to  fish,  wildlife, 
and  other  natural  resources  a.ssociated 
with  coastal  barriers  along  the  Atlantic 
and  Gulf  of  Mexico  coasts. 

In  1990,  Congress  passed  the  Coastal 
Barrier  Improvement  Act  (CBIA).  The 
CBIA  (Pub.  L.  101-591)  tripled  the  size 
of  the  System  by  adding  coastal  barriers 
of  the  Great  Lakes  and  additional  areas 
along  the  Atlantic  and  Gulf  of  Mexico 
coasts.  The  System  currently  includes 
560  units,  comprising  almost  1.3  million 
acres  and  about  1.200  shoreline  miles. 


One  hundred  and  ninety-five  (195) 
units  encompassing  104.814  acres  and 
307  miles  of  shoreUne  on  the  Pacific 
coast  are  proposed  for  inclusion  in  the 
System.  Of  this  acreage,  approximately 
28.400  acres  consist  of  fastland  (non- 
wetland  area  above  the  mean  high  tide 
line)  and  76,414  acres  consist  of 
wetlands  and  other  associated  aquatic 
habitats. 

The  proposal  to  add  195  units  to  the 
System  is  the  result  of  the  CBIA's 
requiring  the  Secretary  of  the  Interior 
(Secretary)  to  prepare  a  study  that 
examines  the  need  for  protecting 
undeveloped  coastal  barriers  along  the 
Pacific  coast  of  the  United  States, 
through  inclusion  in  the  System.  This 
area  includes  the  States  of  California, 
Hawaii.  Oregon,  and  Washington, 
American  Samoa.  Guam,  the  Northern 
Marianas,  and  all  Pacific  Ocean 
territories  and  possessions  of  the  United 
States.  In  addition,  the  Secretary  was 
directed  to  prepare  maps  identifying  the 
boundaries  of  undeveloped  coastal 
barriers  within  this  area.  The  Secretary 
delegated  the  authority  to  develop  the 
Study  and  accompanying  maps  of 
undeveloped  coastal  barriers  of  the 
Pacific  coast  to  the  U.S.  Fish  and 
Wildlife  Service  (FWS). 

Notices  of  availability  of  FWS- 
developed  Draft  Coastal  Barrier  Maps 
were  published  in  the  Federal  Register 
on  Aprjl  23,  1992  (57  FR  14846).  for 
Oregon.  May  29, 1992  (57  FR  22821),  for 
Wa.shington.  July  7.  1992  (57  FR  29883) 
for  California,  and  August  14,  1992  (57 
FR  36668),  for  Hawaii.  Following  the 
90-day  public  comment  period,  FWS 
revised  the  draft  maps  to  correct  any 
technical  errors  noted  during  the 
comment  period.  The  revised  draft 
maps,  and  all  comments  received,  were 
forwarded  to  appropriate  State 
Governors  for  review  and  comment. 
The  FWS  developed  the  required 
Draft  Study  and  revised  draft  maps  of 
areas  under  consideration  for  inclusion 
in  the  Coastal  Barrier  Resources  System 
in  1993.  The  FWS  made  the  Draft  Study 
and  maps  available  for  a  60-day  public' 
review  and  comment  period  on 
December  17,  1993  (58  FR  66016). 
Appropriate  State  Governors  were 
afforded  an  additional  30  days  for 
review  and  comment.  On  February  23 
1994.  the  FWS  extended  the  public 
comment  period  until  March  25, 1994. 
and  for  State  Governors  until  April  25. 
1994.  Between  January  5, 1994,  and 
January  18, 1994, 15  public  meetings 
were  held  in  Oregon,  Washington, 
California,  and  Hawaii  regarding  the 
draft  .study  and  accompanying  maps. 
Press  releases  were  issued  in  all  affected 
areas.  Mailings  of  the  draft  maps  and 
Study  were  provided  to  individuals  and 
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central  locations  on  FWS  mailing  lists 
supplemented  by  mailings  lists 
provided  by  State  Coastal  Zone 
Management  program  managers. 
Announcements  of  availability  and 
central  locations  for  review  of  the  maps 
and  Study  were  also  widely  distributed. 

Coastal  barrier  units  that  occur  on 
Tribal  lands  were  included  on  the  1991 
draft  maps  but  deleted  from  the  1993 
draft  maps  at  the  request  of  the  Tribal 
sovereign  nations.  Neither  the  CBRA  nor 
the  CBIA  provides  guidance  regarding 
the  inclusion  of  Tribal  lands  in  the 
System.  Recognizing  the  sovereignty  of 
the  Native  American  nations,  the 
Department  of  the  Interior  (Department) 
solicited  recommendations  from  each 
affected  Tribe.  These  Tribal 
recommendations  will  be  submitted  to 
Congress  with  the  Department's  final 
EIS  recommendations. 

A  Draft  Environmental  Impact 
Statement  (DEIS)  will  be  available  for 
public  for  review  and  comment  when 
complete.  A  summary  of  alternatives 
currently  proposed  for  evaluation  in  the 
EIS  include: 

1.  No  action  Alternative:  current 

circumstances  projected  into  the 
'    future. 

2.  Implement  the  Act  with  stipulations: 
(a)  Apply  Section  4(d)  CBIA  provision 

to: 

(1)  Federal  lands  undergoing  dispo.sal 
following  inclusion  of  the  Pacific 
coastal  barriers  in  the  System, 
providing,  the  di.sposal  has  not  yet 
been  completed. 

(2)  "otherwise  protected  areas  (and 
private  inholdings)"  not  in  Federal 
or  State  ownership  if  changes  in 
their  status  may  result  in  their 
development. 

(b)  Engage  in  appropriate  Government 
to  Government  coordination  before 
considering  incorporation  of  Tribal 
lands  including  re.servations, 
allotment  lands,  and  usual  and 
accustomed  treaty  areas  in  the 
System. 

Other  alternatives  may  be  explored  if 
responses  to  scoping  and  further 
analysis  show  the  necessity. 

Locations  of  Maps 

All  States 

U.S.  Fish  and  Wildlife  Ser\'ice, 
Ecological  Services,  911  N.E.  11th 
Avenue,  Portland.  Oregon  97232- 
4181;  Phone:  (503)  231-2068 

U.S.  Fish  and  Wildlife  Service, 
Ecological  Services,  4401  N.  Fairfax 
Drive,  Room  400,  Arlington.  Virginia 
22203;  Phone:  (703)  358-2201 


Hawaii 

Pacific  I.slands  Office,  U.S.  Fish  and 
Wildlife  Service.  300  Ala  Moana 


Boulevard,  Room  6307,  Honolulu 
Hawaii  96813;  Phone:  (808)  541-2749 

Hawaii  Office  of  State  Planning.  State 
Coastal  Z«ne  Management,  1177 
Alakea  Street,  2nd  Floor,  Honolulu 
Hawaii  96813;  Phone:  (808)  587-2880 

Kauai  National  Wildlife  Reftige 
Complex.  U.S." Fish  and  Wildlife 
Service,  Kilauea,  Kauai,  Hawaii 
96754;  Phone:  (808)  828-1413 

Hakalau  Forest  National  Wildlife 
Reftige,  U.S.  Fish  and  Wildlife 
Service.  154  Waianuenue  Avenue 
Room  219,  Hilo,  Hawaii  96720- 
Phone:  (808)  969-9909 

Maui  County  Planning  Office,  Parks  and 
Recreation.  1580-C  Kaahumanu 
Avenue.  Wailuku,  Maui,  Hawaii 
96793;  Phone:  (808)  243-79^1 

Kahului  Public  Library,  20  School 
Street.  Kahului,  Hawaii  96793;  Phone- 
(808)  877-5048 

Mitchell  Paole  Center.  90  Inoa  Street, 
Kaunakakai,  Molokai  96748;  Phone- 
(808) 553-3204 

California 

Cari.sbad  Field  Office.  U.S.  Fish  and 
Wildlife  Service.  2730  Loker  Avenue 
West,  Carisbad,  California  92008; 
Phone:  (619)  431-9440 
Ventura  Field  Office.  U.S.  Fish  and 
Wildlife  Service.  2140  Eastman 
Avenue.  Suite  100.  Ventura. 
California  93003;  Phone:  (805)  644- 
1766 
Sacramento  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  2800  Cottage  Way, . 
Room  E-1803,  Sacramento.  California 
9.5825;  Phone:  (916)  979-2116 
San  Francisco  Bay  National  Wildlife 
Reftige,  U.S.  Fish  and  Wildlife 
Service.  1  Marshlands  Road.  Fremont. 
California  94536;  Phone:  (510)  792- 
0222 
Humboldt  Bay  National  Wildlife  Refuge. 
U.S.  Fi.sh  and  Wildlife  Service,  1020 
Ranch  Road,  Loleta,  California  95551- 
Phone:  (707)  733-5406 
California  Coastal  Commission,  45 
Fremont,  Suite  2000.  San  Francisco, 
California  94105-2219;  Phone:  (415) 
904-5280 
California  Coastal  Commission 
Legislative  Office,  921  11th  Street, 
Room  1200,  Sacramento,  California 
95814:  Phone:  (916)  44.5-6067 
State  of  California,  The  Resources 
Agency.  1416  9th  Street.  Suite  1311. 
Sacramento.  California  95814;  Phone- 
(916) 654-2506 

Oregon 

Portland  Field  Office.  U.S.  Fish  and 
Wildlife  Service,  2600  S.E.  98th 
Avenue,  Suite  100,  Portland,  Oregon 
97266;  Phone:  (503)  231-6179 

Oregon  Coastal  Refuges,  U.S.  Fish  and 
Wildlife  Ser\ice.  2030  Marine  Science 
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Drive.  Newport,  Oregon  97365-5296; 

Phone:  (503)  867-4550 
Oregon  Coastal/Ocean  Management 

Program.  Dept.  of  Land  and 

Conservation  Development.  1175 

Court  Street  NE,  Salem.  Oregon 

97310-0590;  Phone:  (503)  373-0092 
Bandon  Public  Library.  P.O.  Box  128, 

Bandon,  Oregon  97411  (located  in  the 

Bandon  City  Hall  on  Highway  101); 

Phone:  (503)  347-3221 
Tillamook  Public  Library,  210 Ivy 

Avenue,  Tillamook,  Oregon  97141; 

Phone:  (503)  842^792 
Seaside  Public  Library.  60  N.  Roosevelt 

Boulevard,  Seaside,  Oregon  97138; 

Phone:  (503)  738-6742 


Hatfield  Marine  Science  Center,  Gain 
Library,  2030  Marine  Science  Drive, 
Newport,  Oregon  97365;  Phone:  (503) 
867-0249 

North  Bend  Public  Library,  1800 
Sherman  Avenue,  North  Bend, 
Oregon  97459;  Phone:  (503)  756-0400 

Washington 

Olympia  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  3704  Griffin  Lane 
SE,  Suite  102,  Olympia,  Washington 
98501-2192;  Phone:  (206)  753-9440 

Willapa  National  Wildlife  Refuge,  U.S. 
Fish  and  Wildlife  Service,  HC  01,  Box 
910,  Ilwaco,  Washington  98624-9797; 
Phone:  (206)  484-3482 


Nisqually  National  Wildlife  Refuge,  U.S. 
Fish  and  Wildlife  Service,  100  Bro«m 
Farm  Road,  Olvmpia,  Washington 
98506;  Phone:  "(206)  753-9467 

Washington  Coastal  Refuges.  U.S.  Fish 
and  Wildlife  Service,  1638  Barr  Road 
South,  Port  Angeles,  Washington 
98382;  Phone:  (206)  457-6451 

Washington  Department  of  Ecology, 
Shorelands  and  Coastal  Management 
Program.  300  Desmond  Drive, 
Olympia,  Washington  98504;  Phone: 
(206)  407-7250 
Datod:  )anuary  31.  1995. 

Thomas  Dwyer, 

Acting  Regional  Director. 


Table  A— 1994  Pacific  Coastal  Barrier  Unit  Changes 

[Old=l993;  New=1994) 


State/county 


California: 

Sonoma  

San  Luis  Obispo 

Oregon: 

Clatsop  

Tillamook  

Tillamook  

Lincoln  

Lane 

Coos 

Curry 

Curry 

Washington: 

Whatcom  

Clallam 

Grays  Hartjor  ... 

Grays  HartX)r  ... 

Grays  Harbor  ... 

Grays  Hartxx  ... 

Pacific 


Unit  No. 
(old/ new) 


N/A  /  CA-28 
CA-44/CA-47 


OR-02A3R-02 
OR-04/OR-04 
OR-10/OR-10 
OR-1 1/0R-1 1 
OR-15/OR-15 

OR-19/OR-19 

OR-25/OR-25 
OR-26-'OR-26 

WA-01 /Deleted 

WA-57/WA-51 

WA-70/WA-58 

WA-71/WA-59 

WA-72/WA-60 

WA-73AWA-61 

WA-79/WA-68 


Unit  name 


Bodega  Bay  

Oso  Flaco  Lake 

Necanicum  River 

Nehalem  Spit  and  Bay 

Kiwanda  Beach 

Salmon  River  Estuary 
Baker  Beach  '. 


North  Spit  and  Coos  Bay/Or- 
egon Dunes. 


Euchre  Creek  

Greggs  Creek 

Semiahmoo  Spit/Drayton  Har- 

txjr. 
Kilakala  Point  

Confier  Creek 

Ocean  Shores 

Ocean  Shores  South  

Westport 

Long  BeacWSeaview 


Action 


Added  unit. 

Extended  southeast  boundary  to  include  associated  aquatic 
habitat.  Added  24  acres  of  Wetland. 

Expansion  in  northeast  comer  of  unit  to  irKlude  associated 
aquatic  habitat.  Added  25  acres  of  wetland. 

Expansion  in  northeast  corner  of  unit  to  include  associated 
aquatic  habitat.  Added  1 9  acres  of  wetland. 

Expansion  of  southeast  corner  to  include  associated  aquatic 
habitat.  Added  1 1 4  acres  of  wetland. 

Expansion  to  include  associated  aquatic  habitat  along  Salmon 
River.  Added  562  acres  of  wetland. 

Exparxled  northern  bourxJary  to  include  barrier  and  associated 
aquatic  habitat.  Added  0.5  miles  of  shoreline,  39  acres  of 
fasttarxj,  and  9  acres  of  wetland. 

Excluded  industrial  waste  ponds  and  relocated  inland  bound- 
ary of  entire  unit  to  wetland/upland  interface  at  foredune. 
Removed  1,066  acres  of  fastland  and  3,256  acres  of  wet- 
land. 

ExtendeeJ  northern  boundary.  Added  0.1  miles  of  shoreline,  6 
aaes  of  fastland,  and  6  acres  of  wetland. 

Extended  southem  boundary.  Added  0.3  miles  of  shoreline,  16 
aaes  of  fastland,  and  4  acres  of  wetland. 

Site  visit  and  documentation  provided  by  properly  owners  indi- 
cated site  is  developed  and  does  not  meet  critena. 

Extended  southwest  edge  to  include  associated  aquatic  habi- 
tat at  Grays  Marsh  Creek.  Added  25  acres  of  wetland. 

Added  an  exclusion  for  a  structure  and  removed  developed 
portkjn  (R.V.  parkirig/campgrourxJ  area).  Removed  3  acres 
of  fastland  and  1  acre  of  wetland. 

Removed  a  developed  portion  near  Oyhut.  Added  0.1  miles  of 
shoreline  and  removed  2  acres  of  fastland  and  2  acres  of 
wetland. 

Redelineated  to  make  eastern  edge  more  reflective  of  actual 
barrier  and  extended  into  aquatic  habitat  to  the  north.  Re- 
nioved  0.1  miles  of  shoreline  and  added  583  acres  of  wet- 
land. 

Added  exclusion  for  parking  lot  and  structure  off  of  Ocean  Av- 
enue and  removed  additional  devetoped  area  which  ex- 
tended into  barner  unit.  Removed  0.6  miles  of  shoreline,  16 
acres  of  fastland,  and  5  acres  of  wetland. 

Removed  several  developed  areas  which  extended  into  barner 
unit.  Removed  3  acres  of  fastland  and  6  acres  of  wetland. 
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[FR  Doc.  95-;i08(  Fi'ed  a-y-Q.-i;  8.45  am) 

BILLING  CODE  4310-eS-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Na  731-TA-677  (Final)] 

Coumarin  from  the  People's  Republic 
of  China 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  (o 
section  735(b)  of  the  Tariff  Act  of  19.10 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  the  People's  Republic  of  China  of 
coumarin,2  provided  for  in  subheading 
2932.21.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 
Chairman  Watson,  Vice  Chairman 
Nuzum,  and  Commissioner  Bragg  find 
that  (Titical  cin;umstances  exist  with 
respect  to  subject  imports  from  China. 
Commissioner  Rirfir,  Commissioner 
Newquist,  and  Commissioner  Crawford 
find  that  critical  circumstances  do  not 
exist  with  respect  to  subject  imports 
from  China. 

Background 

The  Commission  instituted  this 
investigation  efffjctive  Augu.st  2.  1994, 
following  a  preliminary  determination 
by  the  Department  of  Commen-e  that 
imports  of  coumarin  from  the  People's 
Republic  of  China  were  being  sold  at 
LTPV  within  the  [meaning  of  section 
733(b)  of  the  Act  ri9  US.C  1676b{b)). 
Notice  1  t  the  inst  tution  of  the 
Commission's  investigation  and  of  a 


public  hearing  to  be  held  in  <  onne<:tion 
therewith  was  gi\  0n  by  posting  lopi^s 
of  the  notice  in  tf  ^  Office  of  the 
Secrefarj',  U.S.  In:ernational  Trade 
Commission,  Wa."  i^int>lon,  DC,  and  by 


'  The  n-fxini  ■«,  defin  -  1  In  <,cc.  207  2(f)  of  ih.^ 
Cimmi'.-iK.n's  Riifw;  nl  1  'rartire  anrf  !»r<M;cditT  U'l 
(.IK207.2tf)t. 

-l-criJurposns')f  thii 
Hn  aroma  chemical  wit  i 
(;,1U);  Ihzt  also  know  1 
2ll-1-i>pnK>pyTan-Z  oni!. 
f.oiimarinic;  arid  lactone 
Oxo-1.  2-benzopyran,  f 
or!'ri!i-hvdroxxinn.ini 


nviisljg.iiiiii).  !i>ii:n,irin  i^ 
I  the  chemiotl  forrrmla 
1  by  o!her  namps.  inctiiiiing 
.  1.  2-bpn2npymr>c.  r.is-o- 
coumarinic  anhyiiricin,  2 
.l6-!>en/.p-.ilpf)a-p\Tnnc. 
riiiiatid  LwlonR.  ris-ortho- 
>()nn)ari<:  a<;i<l  anhydri^t.  and  tonka  bfan  c-imphor. 
All  forms  and  varialionfe  of  coumarin  are  indtidod 
w  thin  ihe  scope  of  ihelinvcstigation.  s.ich  as 
<x)ii:i,,rin  in  crystal,  flake,  or  powder  form.  ;iiid 
■■iTiide"  or  iinroriiuid  c^marin  (i.e..  prior  lo 
p  irlfication  orcrysJaltittlion).  E«.luded  from  the 
scope  are  nlhylco*imarin!  (r„H,„n,)  aixl 
mclhylroiimarins  JCofW)}). 


publishing  the  notice  in  the  Federal 
Register  of  August  24. 1994  (59  FR 
43590).  The  hearing  was  held  in 
Washington,  DC,  on  December  13, 1994. 
and  all  persons  who  requested  the 
opportunity  were  pennitted  to  apjiear  in 
person  or  by  coun.sel. 

The  Commission  transmitted  it.s 
determination  in  this  investigation  to 
tht;  Secretary  of  Commerce  on  February 
1,  1995.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2852  (February  1995),  entitled 
"Coumarin  from  the  People's  Republic 
of  China:  Investigation  No.  731-TA-fi77 
(Final)." 

IssiKul:  Fobnijiry  ?\  1995. 

By  order  of  the  Commission. 
Donna  R.  Kochnke, 
Secretory. 
IFR  Doc.  95-.-J141  Filiul  2  7-95;  8:45  ami 
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Pnvestigation  No.  337-TA-364] 

Certain  Curable  Fluoroelastomer 
Compositions  and  Prectjrsors  Thereof; 
Notice  of  Decision  not  to  Review  Initial 
Determination  Finding  a  Violation  of 
Section  337  and  Schedule  (or  the  Filing 
of  Written  Submissions  on  Remedy, 
the  Public  Interest,  and  Bondings 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notit:c. 


SUMMARY:  Noti«:e  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  fo 
review  the  initial  determination  (ID) 
issued  on  December  15,  1994.  bv  the 
presiding  administrative  law  judge  (AI.J) 
in  the  above-captioned  investigation 
finding  a  violation  of  section  3.17  in  the 
importation  into  the  VniUd  St.Ues  and 
the  sale  within  the  United  S\:.U^s  niter 
inipcrtation  of  certain  curable 
fluoroelastomer  compositions  ;ind 
precursors  thereof. 

FOft  FURTHER  (NFORMATION  CONTACT: 
M  irk  D.  Kelly,  Fsq.,  OfHce  of  the 
General  Counsel,  U.S.  InternntionnI 
Trade-  Commission,  tel'-phona  202-205- 
310ii.  Copies  of  the  nonconfidontin! 
ver.'iion  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investig,3fion  are  or 
will  1;«  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade,  Commi<;sion,  500  F 
Street  S.W..  Washington,  D.C.  20436. 
telephone  202-205-2000.  He;iring- 
impaired  persons  are  advised  that 
information  on  the  matter  can  he 
obtained  by  contacting  the 


Commission's  TDD  termiual  on  20  ■>- 
205-lHlO. 

SUPPLEMENTARY  INFORMATION:  On  Mait:h 
16,  1994,  the  Commission  instituted  an 
investigation  of  a  complaint  filed  by 
Minnesota  Mining  and  Manufacturing 
Company  ("SM")  under  section  337  of 
the  Tariff  Act  of  1930.  The  <.t)mplaint 
alleged  that  Ausimont.  S.p.A..  of  Milan. 
Italy,  and  Ausimont  U.S.A..  Inc..  of 
Morristown.  NJ.  imported,  sold  lor 
importation,  or  sold  in  the  United  States 
after  importation  certain  curable 
fluoroelastomer  compositions  and 
precursors  thereof  that  infringed  certain 
claims  of  U.S.  Letters  Patent  4.287.320 
("the  320  patent").  The  Commission's 
notice  of  investigation  named  as 
respondents  Ausimont  Italy  and 
Ausimont  U.S.A.,  each  of  which  was 
alleged  to  have  committed  one  or  more 
unfair  acts  in  the  importation  or  sale  oi 
curable  fluoroelastomer  compositions 
and  precursors  thereof  that  infringe 
claims  of  the  asserted  patent. 

The  ALJ  conducted  an  evidiMitiary 
hearing  commencing  on  September  23, 
1994.  and  issued  his  final  ID  on 
December  15.  1994.  He  found  that:  (1) 
The  "320  patent  is  not  invalid;  (2) 
respondents'  imported  products  infringe 
the  claims  in  issue  of  the  "320  patent; 
and  (3)  complainant  3M  satisfied  the 
economic  requirements  for  existence  of 
0  domestic  industry'.  Based  upon  his 
findings  of  validity,  infringement,  and 
dome.stic  industry,  the  AL)  concluded 
that  there  was  a  violation  of  set.lion  337 

Respondents  filed  a  petition  for 
review  of  the  ALJ's  findings  on  (lie 
(juestions  of  validity  of  the  "320  patent 
and  infringement.  Compi.iinant  and  the 
Commission  investigaJive  attorneys 
filed  rs.<iponses  to  the  petition  for 
review.  No  other  petitions  for  review  nf 
the  ID  orgov'irnment  comments  wt.-re 
received  by  the  Commission. 

In  connection  with  final  di.sjxjsiiion 
of  this  invRsiigation,  (he  Cummission 
may  issue  (1)  an  order  th.-it  could  nsult 
in  the  exclusion  of  the  subjeti  articles 
from  entry  into  the  United  St,'i(o.';.  .mid/ 
or  (2)  cease  and  desist  orders  thiit  (.ouid 
nisult  in  respondents  being  requinr-d  !u 
cer,se  and  desist  from  engaging  in  unfair 
acts  in  the  importation  and  .sale  of  such 
ar!i<;l(>s.  Accordingly,  (he  Conimi.ssicn  is 
interested  in  receiving  v.rittnn 
submissions  that  address  the  form  of     . 
remedy,  if  any.  that  should  be  orrii-red. 
If  n  party  .seeks  exclu.sio;i  of  an  iirlick- 
from  entry  into  the  United  Stales  lnr 
piirpo.ses  other  than  entry  for 
consumption,  the  party  should  su 
indicate  and  provide  information 
establishing  that  activities  involving 
other  types  of  entrj'  either  are  adversi-ly 
affecting  it  nr  are  likely  to  do  so.  For 
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background,  see  the  Commission 
Opinion.  In  the  Matter  of  Certain 
Devices  for  Connecting  Computers  via 
Telephone  Lines.  Inv.  No.  337-TA-360. 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  the  public 
health  and  welfare.  (2)  competitive 
conditions  in  the  U.S.  economy.  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is 
therefore  interested  in  receiving  written 
submissions  that  address  the 
aforementioned  public  interest  factors 
in  the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the 
Commission's  action.  During  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  United  States  under 
a  bond,  in  an  amount  determined  by  the 
Commission  and  prescribed  by  the 
Secretary  of  the  Treasury.  The 
Commission  is  therefore  interested  in 
receiving  submissions  concerning  the 
amount  of  the  bond  that  should  be 
imposed,  if  remedial  orders  are  issued. 

Written  Submissions 

The  parties  to  the  investigation, 
interested  government  agencies,  and  any 
other  interested  persons  are  encouraged 
to  file  written  submissions  on  the  issues 
of  remedy,  the  public  interest,  and 
bonding.  Complainant  and  the 
Commission  investigative  attorneys  are 
also  requested  to  submit  proposed 
remedial  orders  for  the  Commission  s 
consideration.  The  written  submissions 
and  proposed  remedial  orders  must  be 
filed  no  later  than  the  close  of  business 
on  Febniary  13.  1995.  Reply 
submissions  must  be  filed  no  later  than 
the  close  of  business  on  February  21. 
1995.  No  further  submissions  will  be 
permitted  unless  otherwise  ordered  by 
the  Commission. 

Persons  fding  written  submissions 
must  file  the  original  document  and  14 
true  copies  thereof  with  the  Office  of  the 
Secretary  on  or  before  the  deadlines 
stated  above.  Any  person  desiring  to 
submit  a  document  (or  portion  thereof) 
to  the  Commission  in  confidence  must 
request  confidential  treatment  unless 
the  information  has  already  been 
granted  such  treatment  during  the 
proceedings.  All  such  requests  should 
be  directed  to  the  Secretary  of  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 


treatment.  See  19  C.F.R.  201.6. 
Documents  for  which  confidential 
treatment  is  granted  by  the  Commission 
will  be  treated  accordingly.  All 
nonconfidential  written  submissions 
will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1337). 
and  sections  210.53  and  210.58  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure  (19  C.F.R.  210.53  and 
210.58). 

Issued;  February  2. 1995. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
IFR  Doc.  95-3142  Filed  2-7-95:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-52  (Sub-No.  81X)] 

The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company— Abandonment 
Exemption— in  Cowley  County,  KS 

The  Atchison.  Topeka  and  Santa  Fe 
Railway  Company  (Santa  Fe)  has  filed  a 
notice  of  exemption  under  49  CFR  1152 
subpart  F — Exempt  Abandonments  to 
abandon  approximately  1.6  miles  of 
main  line  from  a  common  point  at 
milepost  264.2  at  the  intersection  of 
Chestnut  Avenue  and  the  centerline  of 
the  main  line  to  be  abandoned  (1) 
southeasterly  to  Madison  Avenue  and 
(2)  southwesterly  to  Washington 
Avenue,  in  Arkansas  City.  Cowley 
County.  KS. 

Santa  Fe  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  tan  be  rerouted;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
.service  on  the  line  (or  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies).  49  CFR  1105.8 
(service  of  bistoric  report  on  State 
Historic  Preservation  Officer),  49  CFR 
1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (service  of  verified 
notice  on  governmental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 


Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  I'.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  March 
10.  1995  (unless  stayed  pending 
reconsideration).'  Petitions  to  stay  that 
do  not  involve  environmental  issues.-^ 
formal  expressions  of  intent  to  file  offers 
of  financial  assistance  under  49  CFR 
1152.27(c)(2).'  and  trail  use/rail  banking 
statements  under  49  CFR  1152.29  must 
be  filed  by  February  21. 1995. ■•  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  February  28,  1995.  with: 
Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Peter  M. 
Olson.  The  Atchison,  Topeka  and  Santa 
Fe  Railway  Company,  1700  East  Golf 
Road,  Schaumburg,  IL  60173. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  at  initio. 

Santa  Fe  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environmental  or  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  February  13.  1995. 
Interested  persons  may  obtain  a  copv  of 
the  EA  from  SEA  by  writing  to  it  at 
(Room  3219.  Interstate  Commerce 
Commission.  Washington.  DC  20423)  or 
by  calling  Elaine  Kaiser.  Chief.  SEA  at 
(202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 


'  The  notice  ol  exemption  incorrectly  named  . 
February  12.  1995,  as  the  transaction  consiimmalion 
dale.  The  consummation  date  cannot  be  earlier  than 
the  notice's  effective  date  (50  days  from  the  filing 
date).  This  notice  of  exemption  was  scheduled  to 
become  effective  on  March  8.  1995.  but  this  dale 
was  extended  to  March  10. 1995.  because  Santa  Fe 
filed  a  corrected  line  description  on  February  1. 
1995. 

-A  stay  will  be  issued  routinely  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5  I.C.C2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  grounds  is  encouraged  to  file 
promptly  so  that  the  Commission  may  act  on  the 
request  before  the  effective  date. 

*  See  Exempt,  of  Rail  At>andonment — Offers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1987). 

'*  The  Commission  will  accept  late-filed  trail  use 
statements  so  long  as  it  retains  jurisdiction. 


after  the  EA  becomes  available  to  the 
public. 

Environmental,  hi.storic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  Felmiary  2.  1<I<I5. 

By  the  Comittission,  David  M.  Konsduiik. 
Diret.tor.  Office  of  Procivuliiij-s. 
Vernon  A.  Williams. 
Sfcri-ttin.         1 
IFR  Dor.  95-3 ll.'i7  Filed  2-7-95:  8:45  ,mi| 

BILLING  CODE  7035-01-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
(CERCLA) 

In  accordanifc  with  Dcpnrtnientiii 
policy.  28  CF^  50.7  notice  is  hereby 
given  that  a  propo,sed  consent  decree  in 
In  Catherine  and  Philip  J.  Celestin. 
Bankruptcy  Np.  A-B-87-00183.  Chapter 
11.  was  lodged  on  January  20,  1995  with 
the  United  Stales  Bankruptcy  Court  for 
the  Western  District  of  North  Carolina. 
Under  the  proposed  Consent  Order, 
the  bankruptcy  estate  of  the  Celestins 
agrees  to  pay  80%  of  the  net  sales 
proceeds  from  the  sale  of  the  Carolina 
Production  Plating  facility  located  in 
Asheville.  North  Carolina  to  the 
Hazardous  Substance  Superfund.  The 
lien  holder.  North  Carolina  National 
Bank  also  agrees  to  these  terms.  The.se 
funds  are  being  paid  to  reimburse  the 
United  States  for  environmental 
respon.se  actions  taken  at  (he  Carolina 
Production  Plating  facility  in  Asheville. 
North  Carolina.  No  further  response 
activities  are  aiUicipated  at  this  site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relatiing  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Re.sources  Division,  Department 
of  Justice,  Washington,  DC.  20530,  and 
should  refer  to  IN  Catherine  and  Philip 
J.  Celestin,  DOJ  Ref.  #  90-1  i-v_4()5.j^ 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Room  306.  U.S. 
Courthouse.  100  Otis  Street,  Asheville, 
North  Carolina;  the  Region  IV  Office  of 
the  Environmental  Protection  Agencv. 
345  Courtland  Street,  N.E..  Atlanta. 
Georgia:  and  at  the  Consent  Decree 
Library.  1120  G  Street.  N.W.,  4th  Floor, 
Washington,  D.C.  20005.  (202)  624- 
0892  A  copy  of  Ihe  proposed  consent 


decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library 
1 120  G  Street.  N.W.,  4th  Floor. 
Washington,  D.C.  20005.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
Si. 75  (25  cent  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library." 
Bruce  Gelber, 

Acting  Chief  Environmental  Enfoneiuent 
Section.  Environment  and  Natural  nesonrvt-'i 
Division. 

IFR  Doc.  <),S-3052  Fili-d  2-7-').5:  8:4.t  ani| 
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the  proposed  Consent  Decree  may  b«i 
obtained  in  person  or  by  mail  from  tlii> 
Consent  Decree  Library  1120  G  Street. 
NW.,  4th  Floor,  Washington,  DC  2000^ 
(202)  624-0892.  In  requesting  copies, 
please  enclose  a  check  in  the  amount  ot 
$8.00  (25  cents  per  page  reproduction 
cost)  payable  to  the  Con.sent  D<>c:ree . 
Lihrarv. 
Bruce  Gelber, 

Acting  Chief  Environmental  Enfnrrenwnt 
Section. 

IFK  Doc.  95-3050  Filed  2-7-95:  HA:,  .uu\ 

BILLING  CODE  441(M)1-M 


Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Water  Act 

In  accordance  with  the  policy  ofthe 
Department  of  Justice,  28  CFR  .50.7. 
notice  is  hereby  given  that  on  January 
23.  1995.  a  proposed  coasent  decree  in 
United  States  v.  Citizens  Utilities  Co.  nf 
Illinois.  Civil  Action  No.  92  C  5132 
(N.D.  III.),  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Illinois.  The  propo.sed  decree 
resolves  the  United  States'  claims  again 
the  defendant  under  the  Clean  Water 
Act.  33  U.S.C.  1251  ei  seq..  with  respect 
to  violations  of  Citizens'  National 
Pollutant  Discharge  Elimination  Sy.stem 
("NPDES")  permit  at  its  West  Siirhurban 
Treatment  Plant  #1  ("WSB  #1)  in- 
Bolingbrook.  Will  County,  Illinois. 
Under  the  proposed  decree.  Citizens 
agrees  to  construct  improvements  and 
implement  operational  changes  at  WSB 
#1  to  achieve  and  maintain  compliance 
with  its  NPDES  permit  limits  and  to  pay 
S490.000  to  resolve  the  claims  for  <:ivil " 
penalties  under  the  A(f. 

The  Department  of  Justii:e  will  receive 
lor  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  propo.sed  Con.sent  Decree. 
Comments  should  be  addres.sed  to  the 
Assistant  Attorney  General  ofthe 
Environment  and  Natural  Resources 
Division.  Environmental  Enforcement 
Section,  Department  of  Justii  e.  P.O.  Box 
7611.  Ben  Franklin  Station.  Washington, 
DC  20530.  and  should  refer  to  United 
States  V.  Citizens  Utilities  Co.  of  Illinois. 
Civil  Action  No.  92  C  5132  (N.D.  III.) 
and  D.J.  reference  no.  90-.5-1-1-3653. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  ofthe  United 
States  Attorney,  Northern  District  of 
Illinois.  Everett  McKinley  Dirksen  BIdg.. 
219  South  Dearborn  Street,  Chicago. 
Illinois  60604;  at  the  Region  5  Office  of 
the  Environmental  Protection  Agency. 
77  West  Jackson  Boulevard.  Chicago. 
Illinois  60604;  and  at  the  Consent 
Decree  Library,  1120  G  Street.  NW..  4th 
Floor.  Washington.  DC  20005.  Copies  of 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  District  ofCohimbin. 
Civil  Action  Nos.  84-2842  and  9()-l(i4:<. 
was  lodged  on  January  24.  1995  with  tin- 
United  States  District  Court  for  tin- 
District  of  Columbia.  The  Consent 
Decree  .settles  two  actions  brought  lUKJir 
the  Clean  Water  Act  (the  "Act").  33 
U.S.C.  1251.  et  seq.,  seeking  injunctions 
and  civil  penalties  for  the  District  s 
violations  of  the  Act.  its  National 
Pollutant  Discharge  Elimination  System 
permit  for  operation  ofthe  Blue  Plains 
sewage  treatment  plant,  and  an  iMrli.T 
consent  decree  covering  the  Blue  Pl.iiiis 
plant.  Pursuant  to  the  Consent  Di'tn;.'. 
defendant  has  agreed  to  pay  a  civil 
penalty  of  $500,000.  to  test  and 
implement  an  experimental  techii()!()^;\ 
for  rediit:ing  nitrogen  discharges 
harmful  to  the  Potomac  River  and  tin- 
Chesapeake  Bay.  and  to  undertake 
additional  actions  to  improve  opt-ration 
ofthe  plant. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirtv  (.30)  <l:i\s 
from  the  date  of  this  publication, 
comments  relating  to  the  propo.sed 
con.sent  decree.  Comments  should  he 
addressed  to  the  Assistant  Attorn»'v 
General  for  the  Environment  and 
Natural  Resources  Division.  Depariiin-ni 
of  Justice.  Washington.  D.C.  20530.  and 
should  refer  to  United  States  v.  District 
of  Columbia,  DOJ  Refs.  #9()-5-i-i  _.<-,. ^ 
and  *9()-5-l-l-21HlA. 

The  propo.sed  consent  decree  may  I).- 
e.xa mined  at  the  Consent  Decree  Lihrarv 
1 120  G  Street.  NW.,  4th  Floor, 
Washington.  DC  20005.  (202)  624-(m'«2 
A  copy  ofthe  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  1 120 
G  Street.  NW..  4th  Floor.  Washington. 
DC  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enc:loNc 
a  check  in  the  amount  of  $55.00  (25 
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cents  per  page  reproduction  costs), 

payable  to  the  Consent  Decree  Library. 

Bruce  S.  Gelber, 

Acting  Chief,  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

IFK  Doc.  95-3051  Filed  2-7-95;  8:45  ami 
BILUNG  CODE  44tO-01-M 


Notice  of  Lodging  of  Modified  Consent 
Decree  Pursuant  to  the  Ocean 
Dumping  Ban  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  Supplemental  Order  on 
Consent  Modifying  the  Consent  Decree 
Entered  on  September  12. 1989, 
between  the  United  States,  the  State  of 
New  Jersey  and  the  Passaic  Valley 
Sewerage  Commissioners  ("modified 
Consent  Decree")  in  United  States  and 
tlw  State  ofNewfersey  v.  Joint  Meeting 
nf  Essex  and  Union  Counties,  et  al. 
(D.N.J.)  89  Civ.  3339  (HAA).  was  lodged 
on  January  31, 1995.  with  the  United 
States  District  Court  for  the  District  of 
New  Jersey. 

The  proposed  modified  Consent 
Decree  requires  that  Passaic  Valley  ^. 
Sewerage  Commissioners  ("PVSC") 
implement  beneficial  use  of  100%  of  its 
sludge  product  no  later  than  June  31. 
2001.  However,  the  modified  Con.sent 
Decree  could  require  PVSC  to 
implement  beneficial  use  of  100%  of  its 
sludge  product  at  earlier  dates, 
depending  upon  the  contractors  PVSC 
procures  to  implement  its  beneficial  use 
program.  The  United  States.  New  Jersey 
and  PVSC  entered  into  the  original 
Consent  Decree  on  September  12. 1989. 
The  Original  Consent  Decree  and  its 
modification  enforce  the  Ocean 
Dumping  Ban  Act.  33  U.S.C.  1401  et 
seq.  (  ODBA  •). 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
modified  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington.  D.C. 
20530.  and  should  refer  to  United  States 
and  the  State  ofNewfersey  v.  Joint 
Meeting  of  Essex  and  Union  Counties,  et 
a!..  DOJ  Ref.  #  90-5-1-1-3503. 

The  proposed  modified  Consent 
Dec:rt!e  may  be  examined  at  the  United 
State.^  Attorney's  Office  for  the  District 
of  New  Jersey.  Federal  Building,  Room 
502.  970  Broad  Street,  Newark.  NJ 
07102;  the  Region  II  Office  of  the 
Environmental  Protection  Agency.  26 
Federal  Plaza.  New  York.  NY  10278; 
and  the  Consent  Decree  Librarv.  1120  G 


Street,  N.VV..  4th  Floor,  Washington, 
DC.  20005.  (202)  624-0892.  A  copy  of 
the  proposed  modified  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street.  N.W.,  4th  Floor.  Washington. 
D.C.  20005.  In  requesting  a  copy  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $3.50  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Bruce  Gelber, 

Acting  Chief  Environmental  Enforcement 
Section.  Environment  and  PJatural  Resources 
Division. 

(FR  Doc.  95-3053  Filed  2-7-95:  8:45  am) 

BILLING  CODE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  amendment  to  the 
consent  decree  in  United  States  v. 
Kodiak  Reduction,  Inc..  et  al..  Civil 
Action  No.  A92-750,  was  lodged  on 
January  25. 1995  with  the  United  States 
District  Court  for  the  District  of  Alaska. 
The  complaint  in  this  case  alleged 
claims  arising  out  of  the  discharge  of 
seafood  processing  waste  into  waters  off 
Kodiak  Island.  Alaska.  The  decree 
provides  for  construction  and  operation 
of  a  fishmeal  plant  to  process  these 
waters.  The  proposed  amendment  will 
establish  additional  effluent  limitations 
and  operating  conditions  on  this  plant. 

Be<:ause  the  plant  is  needed  to  process 
waste  in  the  fishing  season  due  to  begin 
at  the  end  of  January,  the  Department  of 
Justice  will  receive,  for  a  period  of  ten 
(10)  days  from  the  date  of  this 
publication,  comments  relating  to  the 
proposed  amendment.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division. 
Department  of  Justice.  Washington.  D.C. 
20530.  and  should  refer  to  United  States 
v.  Kodiak  Reduction,  Inc..  et  al..  DOJ 
Ref.  #90-5-1-1-3620. 

The  proposed  amendment  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  222  W.  7th  Ave.. 
Anchorage.  Alaska,  the  Region  10  Office 
of  the  Environmental  Protection 
Agency,  1200  Sixth  Avenue.  Seattle. 
Washington  and  at  the  Con.sent  Decree 
Library.  1120  G  Street.  N.W.,  4th  Floor, 
Washington.  D.C.  20005,  (2D2)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 
1 120  G  Street.  N.W.,  4th  Floor. 
Washington.  D.C.  20005.  In  requesting  ;i 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 


$2.25  payable  to  the  Consent  Decree 

Library. 

Bruce  Gelber, 

Acting  Chief  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

IFR  Doc.  95-3049  Filed  2-7-95:  8:45  am| 

BILLING  CODE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993  High  Performance 
Composites  Cooperative  Arrangement 

Notice  is  hereby  given  that,  on 
September  21, 1994.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"),  BDM 
Federal.  Inc.,  acting  on  behalf  of  the 
High  Performance  Composites 
Cooperative  Arrangement  (HPC),  filed 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  an  addition  to 
its  membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Acts  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identity  of  the  new 
HPC  member  is  Atlantic  Research 
Corporation,  Gainesville,  VA,  effective 
June  3.  1994. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  HPC.  Membership 
remains  open,  and  the  HPC  intends  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  April  6. 1994,  BDM  Federal,  Inc.. 
acting  on  behalf  of  the  HPC.  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  June  3.  1994  (59  FR  28899). 
Coastance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  95-3055  Filed  2-7-95:  845  ami 
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Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— lodophors  Joint  Venture 
and  Steering  Committee 

Notic:e  is  hereby  given  that,  on 
December  28.  1994.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Re.search  and  Production  Act  of  1993. 
15  U.S.C.  4301  etseq.  ("the  Act"), 
lodophors  Joint  Venture  and  Steering 
Committee  has  filed  written  notification 
simultaneously  with  the  Attorney 


General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  ot 
antitrust  plaintiffs  to  actual  damages' 
under  specified  circumstances. 
Specifically,  the  changes  consist  of  the 
addition  of  four  new  members:  Recovery 
Engineering  Inc..  Minneapolis.  MN; 
Safeway  Industries  Inc..  Milwaukee.  WI; 
Quim  Casa  de  Mexico,  represented  by 
Technology  Sciences  Group, 
Washington.  DC;  and  SYMBOLLON 
Corp..  Sudbury.  MA.  In  addition,  the 
company  name  Diversely  Corporation 
should  be  Diversely  Corp.,  Livonia.  MI. 
No  other  changes  have  been  made  in 
either  the  membership,  corporate 
names,  or  planned  activities  of  the  Joint 
Venture. 

On  December  15.  1987.  the  lodophors 
Joint  Venture  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  15.  1988.  53  FR  1074,  as 
corrected  by  53  FR  4232.  The  last 
notification  was  filed  with  the 
Department  on  June  9,  1992.  A  notice 
was  published  in  the  Federal  Register 
on  July  9,  1992,  57  FR  30311. 
Coastance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
IFR  Dot.  95-3057  Filed  2-7-95:  8:45  .im| 
BILUNG  CODE  4410<01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Petrotechnical  Open 
Software  Corporation 

Notice  is  hereby  given  that,  on 
October  17,  1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301,  e/ seq.  ("the  Act  •), 
Petrotechnical  Open  Software 
Corporation  ("POSC")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages" 
under  specified  circumstances. 
Specifically,  the  following  additional 
parties  have  become  new,  non-voting 
members  of  POSC:  Cap  Gemini  Sogeti. 
Houston.  TX;  OGCl  Software.  Inc.. 
Houston.  TX;  Electronic  Data  Systems 
Corporation,  Houston.  TX:  Lawrence 
Livermore  National  Laboratory. 
Livermore.  CA;  Silicon  Graphics 
Incorporated.  Houston,  TX: 


Environmental  Systems  Research 
Institute,  Inc..  Relands.  CA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  POSC. 

On  January  14.  1991.  POSC  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  7, 1991.  (.36  FR  5021). 

The  last  notification  was  filed  with 
the  Department  on  July  12.  1994.  .\ 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  1,  1994  (59  FR 
45309). 

Constance  K.  Robinson, 
Director  of  Opemtions.  Antitrust  Division. 
[FR  Doc.  95-,1056  Filed  2-7-95:  8:45  am| 

BILUNG  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— The  Compressor 
Crankshaft  Failure  Control  Survey 
Project 

Notice  is  hereby  given  that,  on 
October  31.  1994.  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993 
15  U.S.C.  §  4301  et  seq.  ("the  Act"). 
Southwest  Research  Institute  (SwRF) 
has  filed  written  notifications 
simultaneously  with  the  attorney 
General  and  the  Federal  Trade 
Commission  disclosing  the  addition  of  a 
party  to  its  group  research  project 
entitled  "The  Compressor  Crankshaft 
Failure  Control  Survey  Project".  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recover}'  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically. 
SwRI  advised  that  Pipeline  and 
Compressor  Research  Council.  Dallas. 
TX  has  become  a  party  to  the  group 
research  project. 

No  other  changes  have  been  made  in 
either  the  membership,  corporate 
names,  or  planned  activity  of  the  group 
research  project.  Membership  in  this 
group  research  project  remains  open, 
and  SwRI  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  May  13.  1994.  SwRI  filed  is 
original  notification  pursuant  to  Sei  tion 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(h)  of  the 
Act  on  June  9.  1994.  58  FR  2982.3-26. 
Constance  K.  Robinson, 
Director  of  Operators.  Antitrust  Division. 
IFR  Dot.  95-3054  Filed  2-7-95:  8:45  iiml 
BILUNG  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budqet 
(0MB) 

Ffhniiiry  2,  1995 

The  Department  of  Labor  has 
submitted  the  following  public 
information  collection  reque.sts  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  undt-r 
the  Paperwork  Reduction  Act  (44  V.SX: 
Chapter  35)  of  1980.  as  amended  (PL. 
96-511).  Copies  may  be  obtained  bv 
calling  the  Department  of  Labor 
Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ((202)  219-5093). 
Comments  and  questions  about  the  ICKs 
li.sted  below  should  be  directed  to  Mr 
Mills,  Office  of  Information  Resources 
Management  Policy,  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  NVV.. 
Room  N-1301.  Washington.  DC  20210 
Comments  should  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for 
(BLS/DM/ESA/ETA/OAW/MSIIA/ 
OSHA/PWBA/VETS).  Offii:e  of 
Managment  and  Budget.  Room  10102. 
Washington.  DC  20303  ((202)  395- 
7316). 

Type  of  Review:  Extension 

/igenry.- Employment  and  Training 
Administration 

Title:  Work  Application/Job  Order 
Recordkeeping 

0.\1B  Number:  ]203-(J001 

Frequency:  On  occasion 

Affected  Public:  State.  Lof.al  or  Trib;.! 
Governments 

Number  nf  Respondents:  32 

Estimated  Time  Per  Respondent:  H 
hours 

Total  Burden  Hours:  416 

Description:  The  work  application  is  a 
recordkeeping  requirement  used  to 
monitor  State  public  employment 
service  local  offices  regarding 
individuals  seeking  assistance  in 
finding  employment  or  employabili!\ 
development  services,  h  is  used  to 
(ollect  information  such  as 
application  identification, 
qualifications,  work  experience  ami 
desired  pay.  It  also  includes  ser\  ices 
provided  to  the  application,  such  .is 
job  development,  referral  to 
supportive  services.  Each  State  is 
required  to  retain  basic  documents  tor 
one  year  under  20  CFR  652.8(d)(3) 
which  includes  the  information  on 
work  applications  and  job  orders. 
Type  of  Review:  Revision 
Agency:  Employment  and  Traiuin.ii 
Administration 
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Titln:  ETA  Data  Validation  Handbook 
No.  3r.l 

OMH  Number:  1205-0055 

I'reqimncy:  Annually 

Afffcted  Public:  State.  Local  or  Tribal 
Governments 

Number  of  Respondents:  53 

Ustimated  Time  Per  Respondent:  \32 
hours 

Total  Burden  Hours:  6,996 

Description:  The  Unemployment 
In.surance  (UI)  program  is  a 
mandatory  benefit  entitlement 
program  administered  by  the  States. 
The  Secretary  has  the  responsibility 
under  Title  II  of  the  SSA  to  provide 
funds  necessary  for  "proper  and 
tilficient"  administration  of  State  UI 
laws.  Data  provided  to  the 
Unemployment  In,surance  Service 
must  be  credible  for  use  in  the 


distribution  of  administrative  funds  as 
well  as  triggering  the  Extended 
Benefits  Program  and  as  economic 
indicators  as  well  as  general 
information  for  operating  the 
program.  Validation  attempts  to 
ensure  the  accuracy  and  compatibility 
of  reported  data. 

Type  of  Review:  Extension 
Agency:  Employment  and  Training 

Administration 
Title:  Attestation  by  Employers  for  Off- 
Campus  work  Authorization  for  F-1 
Students 
OMB  Number:  1205-0315 
Agency  Form  Number:  ETA  9034 
Frequency:  On  occasion 
Affected  Public:  Individuals  or 
households:  State.  Local  or  Tribal 
Governments:  Business  or  other  for- 


profit:  Federal  Government;  Not-for- 
profit  institutions 

Number  of  Respondents:  2.500 

Estimated  Time  Per  Respondent:  1  hour 
15  minutes 

Total  Burden  Hours:  3.216 

Description:  The  information  provided 
on  this  form  by  employers  .seeking  to 
use  aliens  admitted  as  .students  on  F- 
1  vi.sas  in  off-campus  work  will 
permit  the  Department  of  Labor  to 
meet  Federal  responsibilities  for 
program  administration,  management 
and  oversight. 

Type  of  Review:  Extension 

Agency:  Employment  and  Training 
Administration 

Title:  Disaster  Unemployment 
Assi.stance  (DUA)  Handbook  Program 
Operating  Forms 

OMB  Number:  1205-0051 


Form  No. 

Respondents 

Frequency 

Average  time 
per  response 

ETA  81  

1 1 ,000 

3,800 

11,000 

11,000 

235 

Once 
Once 
Once 
Six 
Once 

20  minutes 
15  minutes. 
15  minutes 
15  minutes. 
30  mtnutes. 

ETA  81A  

ETA  82 

ETA  83 

ETA  84 

Affected  Public:  Individuals  or 

hou.seholds 
Total  Burden  Hours:  23.983 
Description:  Public  Law  100-707 
(Sections  410  and  423)  provides  for 
benefit  assistance  to  "any  individual 
unemployed  as  a  result  of  a  major 
di.saster."  The  forms  in  Chapters  III 
and  VII  of  the  DUA  Handbook  are 
used  by  State  agencies  in  connection 
with  the  provision  of  this  benefit 
assistance,  unemployment, 
compensation  claims  and  financial 
management. 

Type  of  Review:  Reinstatement 
Agency:  Assistant  Secretary  for 

Administration  and  Management, 

Directorate  of  Civil  Rights 
Title:  Compliance  Information  Report 

(29  CFR  Part  31.  Title  VI). 

Nondiscrimination— Disabled  (29  CFR 

Part  32.  Section  504), 

Nondiscrimination — Job  Training 

Partnership  Act  (29  CFR  Part  34, 

Stiction  167) 
OMB  Number:  1225-0046 
Frequency:  On  occasion 
Affected  Public:  State.  Local  or  Tribal 

Government.s:  Not-for-profit 

institutions 
Number  of  Respondents:  11 

respondents;  5.381  recordkeepers 
Estimated  Time  Per  Respondent-  24 

hours  reporting;  30.04  hours 

recordkeeping 
Total  Burden  Hours:  161.926 


Description:  The  Directorate  ol  Civil 
Rights  has  been  delegated 
responsibility  for  enforcing  eoual 
opportunity  and  nondiscrimination 
laws  pertaining  to  pro^^rams  and 
activities  that  benefit  from 
Department  of  Labor  financial 
assistance.  To  ensure  that  services  are 
provided  equitably,  various  equal 
opportunity  regulatory  provisions 
require  grantees  to  collect,  maintain 
and  report  beneficiary  characteristics 
data. 
Type  of  Review:  Reinstatement 
Agency:  Oct  npational  Safety  and  Health 

Administration 
Title:  Course  Evaluation 
OMB  Number:^  1218-0173 
Agency  Form  Number:  OSHA  49 
Frequency:  On  occasion 
Affected  Public:  Individuals  or 
households:  Business  or  other  for- 
profit:  Not-for-profit  institutions; 
Federal  Government:  State.  Local  or 
Tribal  Government 
Number  of  Respondents:  10.000 
Estimated  Time  Per  Respondent:  10 

minutes 
Total  Burden  Hours:  1.667 
Description:  The  OSHA  Form  49  Course 
Evaluation  form  is  used  to  collect 
feedback  from  students  completing 
OSHA  Training  Institute/Education 
Center  courses.  Students  evaluate 
course  content,  training  environment, 
training  aids,  quality  of  course 
materials,  and  the  effectiveness  of 


laboratories,  workshops  and  field 
trips.  Data  is  used  to  assess  if  training 
objectives/ggals  are  being  achieved. 
Type  of  Review:  Extension 
Agency:  Employment  Standards 

Administration 
r/f/e;  Application  for  a  Farm  Labor 

Contractor  Employee 
OMB  Number:  1215-0037 
Agency  Number:  VVH-512-MIS 
Frequency:  On  occasion 
Affected  Public:  Individuals  or 
households;  Business  or  other  for- 
profit;  Farms 
Number  of  Respondents:  2.200 
Estimated  Time  Per  Respondent:  30 

minutes 
Total  Burden  Hours:  1.100 
Description:  The  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act 
provides  that  no  individual  may 
perform  farm  labor  contracting 
activities  without  a  certificate  of 
registration. 

The  form  VVH-512-MIS  is  an 
application  form  which  provides  the 
Department  of  Labor  with  information 
necessary  to  issue  a  certificate 
specifying  that  the  farm  labor 
contracting  activities  are  authorized. 
Type  of  Review:  Extension 
Agency:  Employment  Standards 

Administration 
Title:  Claim  forCompen.sation  by 

Dependents  information  Reports 
OMB  Number:  1215-0155 
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Agency  Numbei^\CA~5:  CA-5h;  CA- 
1031;  CA-107!4;  CA-1085;  CA-1093; 
CA-1615;  CAT-af)17;  CA-1618 


CA-5  

CA-5b  

CA-1615  

CA-1617  

CA-1085  

CA-1031   

CA-1074  

CA-1093  

CA-1618  

Total  Burden  Hours 


Affected  Public:  Individuals  or 

households 
Frequency:  On  occuision 


Form 


Respondents 


235 

70 

120 

600 

450 

1,700 

70 

50 

320 

1,835 


Average  time 

per  respond 

ent 


90  minutes. 
90  minutes. 
30  minutes. 
30  minutes 
45  minutes. 
15  minutes. 
60  minutes. 
30  mmutes 
30  minutes 


Description:  These  forms  request 
information  from  survivors  of  a 
decea.sed  Federal  employee  which 
verify  dependent  status  when  making 
a  claim  for  benefits  and  on  a  periodic 
basis  in  acceptad  claims.  Some  of  the 
forms  are  used  to  obtain  information 
on  claimed  dejiendents  in  disability 
cases.  The  agehcy  uses  this 
information  to  ensure  that  survivor 
benefits  are  paid  to  the  correct 
per.son(s)  and  in  the  correct  amount. 

Kenneth  A.  Mills, 

Departmental  CleaVttnce  Officer. 

jFK  D<x;.  95-3085  Filed  2-7-9,'i;  8;45  ami 

BILUNG  COBC  4S1( 


1»-X|-M 


Glass  Ceiling  Commission;  Open 
Meeting  by  Teleconference 

SUMMARY:  PursiiJrtt  to  Title  II  of  the 
Civil  Rights  Act  ffif  1991  (Pub.  L.  102- 
166)  and  Section  9  of  the  Federal 
Advisorv  Commiltee  Act  (FACA)  (pub. 
L.  92-262.  5  U.S.C  app.  II)  a  Notice  ol 
establishment  of  t  u-  Glass  Ceiling 
Commission  was  published  in  the 
Federal  Register  c  n  March  30.  1992  (57 
FR  10776).  Pursunnf  to  .sei.tion  V){^)  of 
FACA,  this  is  to  ;  inounce  an  open 
moeting  of  the  Cinmiission  for  Monday, 
February  13,  199  i  from  12:00  pin  to  1:30 
prn  E.S.T.  The  mi;  ;fing  will  he 
c:onducted  by  U\\v  ihone  foieconference. 
The  purposo  of  tl  n  Commission  is  fn. 
among  other  thin  ^"j,  locus  greater 
attention  on  the  i  iiportanre  of 
eliminating  artifii;  al  barriers  to  the 
advancement  of  i  linoritifs  and  women 
to  managfMTienl  an  J  decisionmaking 
po.sition  in  businc  ,,s.  The  (Commission 
has  the  practical  U  sk  of:  (a)  conducting 
basic  research  int:;  practices,  policies, 
and  manner  in  wiijch  management  and 
dw.isionmaking  [:()sitions  in  business 
are  filled;  (b)  condlicting  (xiinparative 
research  of  businesses  and  industries  in 
which  minorities  dnd  women  are 
promoted  or  .ire  rot  prom«rted;  and  (c) 


recommending  measures  to  enhance 
opportunities  for  and  the  elimination  of 
artificial  barriers  to  the  advancement  of 
minorities  and  women  to  management 
and  decisionmaking  positions. 
TIME  AND  PLACE:  The  meeting  will  be 
held  by  teleconference,  Monday 
February  13,  1995  (Eastern  .Standard 
Time)  in  the  Department  of  Labor  5th 
Floor  Seminar  Room  A.  The  meeting  is 
open  to  the  public,  and  will  be  held 
from  12  pm  to  1:30  pm  EST.  This 
meeting  will  lake  the  place  of  an  earlier 
January  31st  and  February  1st  meeting 
which  had  to  be  postponed. 

The  Commission  will  meet  to  discuss 
the  .status  of  the  activities  and  tasks  of 
the  Commission.  The  agenda  for  the 
meeting  include: 

Review  of  Report 

Individuals  with  disabilities  should 
r:ontact  Ms.  Rene  A.  Redwood  at  (202) 
219-7342  no  later  than  February'  10, 
199.')  if  special  accommodations  aro 
needed. 

Due  to  scheduling  difficultii.-s.  wit  .irr 
providing  less  than  15  days  of  adv.niice 
notii  t'  nf  (his  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Rene  .\.  i\edvvood.  Executive 
Diriv  ti.ir.  Glass  Ceilinj^  Commi.ssion, 
U.S.  Department  cf  L^bor,  200 
Const itutiun  Avi-nue.  NVV,  Room  C- 
2313,  VV.isin"n>;ton,  DC  2()2i;),  (202)  219- 
734-2. 

Sluiifil  .1!  U',:>.ini  ;.;fii:i,  1 M  '.  this  iUil  >l.rv  c 
Krliruiirv  i;)J.5. 
Rpnp  A.  Redwood. 
E\fi  i.ini'  DiTfi  !.,r 
jFK  EVk-  <tS-3131  Viloii  27 -')?,:»■  AT,. u:\\ 

BILLING  CODE  4513-23-M 


Women's  Bureau;  Commission  on 
Family  and  Medical  Leave;  Notice  of 
Meeting 

AGENCY:  Olli<:e  of  the  Sec:retary.  I-.lx)r 


ACTION:  Notice  of  Public  Meeting. 


SUMMARY:  The  Commission  on  Family 
and  Medical  Leave  was  established  by 
an  Act  of  Congress,  the  Family  and 
Medical  Leave  Act.  Pub.  L.  103-3. 
TIME  AND  f>tACE:  The  meeting  will  be 
held  on  Tuesday.  February  14.  1995, 
from  10  am  to  12  Noon,  on  Capitol  Hill 
in  the  Dirksen  .Senate  Office  Building, 
Room  562.  Please  take  the  Constitution 
Avenue  entrance. 

PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  the  public.  It  will  be  in 
session  from  10  am  to  12  Noon.  Seating 
will  be  available  to  the  public  on  a  first 
come,  first  served  basis.  Handiixipped 
individuals  wishing  to  attend  should 
contact  the  Office  of  the  Commission  to 
obtain  appropriate  accommodations. 
Individuals  wishing  to  submit  written 
statements  should  send  16  copies  to 
Sus.ii)  King,  Executive  Dire(  lor. 
Commission  on  Family  and  Medic.il 
Leave.  Room  S-3002,  Fr.mces  Perkins 
l^uilding,  U.S.  DepartnienI  oi  Libor,  200 
Consti!u!ion  Avenue.  N\V  ,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
S;i:>,in  K:i)K.  le!.?ph(i!ie  I202J  219-452t-.: 
F\t.  102 

.Si^ii^'l  .(t  VV.islitisglij!!.  LH't!i,.>  ;(:.!  D.iv  ,.; 
I'l  li.'l.ir\,  liTi 

-Susan  kini>, 

h'x<t:iniiv  Dirfi.ior,  Ciiajni^Hiuu  i/ri  L  imvv 
|I'K:i-i     ("i  .uim  fj.-ii  j_-  'I,-,,  h  4.".  .Kill 

eiLL'NG  CCCE  45ia-3v-M 


COMMISSION  OF  FiNE  ARTS 
Notice  ot  Meeting 

Tlic  f  i.mmission  of  Fine  Arts'  next 
iiii'ftinv;  is  scheduled  lor  16  Fob.-iiary 
1<)9.')  al  li'):n()  ;i  ni.  in  the  Commission  .s 
offices  in  the  Pension  Building.  Swile 
312,  liidii  ..II V  .Squar",  44  1  F  Street,  NVV 
Washington.  DC  20001  to  discuss 
various  proi«>rts  alfet  ting  the 
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appearance  of  Washington.  DC 
including  buildings,  memorials  parks, 
etc.;  al.so  matters  of  design  referred  by 
other  agencies  of  the  government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton.  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
addre.ss  or  call  the  above  number. 

Ddted  in  Washington.  DC.  SO  Fanuarv  1995 
Charles  H.  Atherton, 
St^cretary: 
IFR  Doc.  95-3042  Filed  2-7-95;  8:45  ami 

BILLING  CODE  6330-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Environmental  Assessment  and 
Request  for  Comments;  Notice 

AGENCY:  National  Science  Foundation. 

ACTION:  Notice  of  environmental 
as.sessment  and  request  for  comments. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  has  prepared  an 
Environmental  Assessment  for  the 
construction  and  operation  of  a  Laser 
Interferometer  Gravitational-Wave 
Observatory  (LIGO)  facility  at  a 
Louisiana  State  University  site  in 
Livingston  Parish,  Louisiana.  LIGO  is  a 
scientific  research  program  for  the 
detection  and  study  of  cosmic 
gravitational  waves.  The  program  shall 
enhance  our  understanding  of  the 
nature  of  gravity  and  expand  our 
knowledge  of  astrophysics.  Possible 
effects  of  the  project  on  wetlands  have 
been  mitigated  by  the  acquisition  and 
re.storation  of  39  acres  of  wetlands  at  the 
Cypress  Island  Nature  Preserve.  NSF  is 
inviting  public  comment  on  the 
Environmental  As,sessnient. 

DATES:  The  NSF  welcomes  any 
comments  on  the  environmental 
as.sessment.  In  order  to  be  assured 
consideration  comments  must  be 
received  no  later  than  March  10.  199.5 

ADDRESSES:  Comments  may  be 
addressed  to  Dr.  David  Berley,  Program 
Manager  for  LIGO.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Room  1015,  Arlington.  Virginia,  222.10. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  Berley,  703-306-1892. 

Dated;  February  3.  1995 
Lawrence  Rudolph, 

Acting  General  Counsel.  National  Science 

Foundation. 

IFR  Doc.  95-3093  Filed  2-7-95;  8:45  am| 

BILUNG  CODE  7SS5-01-P 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-213] 

Connecticut  Yankee  Atomic  Power 
Company;  Haddam  Neck  Plant; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regula'tory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
61,  issued  to  Connecticut  Yankee 
Atomic  Power  Company  (CYAPCO.  the 
licensee),  for  operation  of  the  Haddam 
Neck  Plant,  located  in  Middlesex 
County,  Connecticut. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

CYAPCO  has  proposed  to  revise 
Technical  Specification  (TS)  3/4.4.9, 
"Pressure  Temperature  Limits,  Reactor 
Coolant  System,"  Figures  3.4-3,  4,  and 
5,  and  the  associated  Bases  section.  The 
proposed  action  is  in  accordance  with 
the  licensee's  amendment  request  dated 
April  7, 1994,  as  supplemented 
November  4, 1994. 

The  Need  for  the  Proposed  Action 

NRG  Information  Notice  93-58, 
"Nonconservatism  in  Low-Temperature 
Overpressure  Protection  for  Pressurized- 
Water  Reactors,"  alerted  licensees  of 
potential  noncon.servatisms  associated 
with  the  Low  Temperature 
Overpressurization  Protection  (LTOP) 
system  resulting  from  pressure  drop 
across  the  core.  Upon  review  of  this 
information,  the  Haddam  Neck  Plant 
adopted  a  conservative  set  of  curves 
until  new  curves  could  be  developed  for 
the  plant.  These  TS  changes  reflect  the 
analysis  performed  to  evaluate  the 
brittle  fracture  requirements  of  10  CFR 
Part  50,  Appendix  G  and  the  ASME  XI 
Code. 

These  changes  will  ensure  that  the 
desired  margins  of  .safety  against 
nonductile  failure  of  the  reactor  ve.ssel 
are  maintained  through  all  modes  of 
operation,  e.specially  when  the  reactor 
coolant  system  (RCS)  is  at  low 
temperatures. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS.  The  staff  has  concluded  that  the 
proposed  TS  changes  involving  the 
■  changes  in  TS  3/4.4.9,  "Pressure/ 
Temperature  Limits,  Reactor  Coolant 
System,"  Figures  3.4-3,  4.  and  5,  and 
the  associated  Bases  Section  adequately 
address  the  non-conser\'atisms 


identified  in  NRG  Information  Notice 
93-58  and  will  ensure  compliance  with 
the  10  CFR  Part  50,  Appendix  G 
requirements  during  normal  modes  of 
operation.  The  staff  made  this 
determination  by  reviewing  the  plant 
specific  analysis  to  assure  that  the 
proposed  heatup,  cooldown,  and 
hydrostatic  test,  pressure/temperature 
limit  curves  have  been  chosen  to  ensure 
the  plant  is  operated  safely.  In  addition, 
the  new  P/T  curves  are  more  restrictive 
and  conservative  than  the  current 
curves. 

The  proposed  TS  change  will  not 
increa,se  the  probability  or  con.sequences 
of  accidents.  No  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  offsite.  And,  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  this  proposed 
TS  amendment. 

With  regard  to  potential 
nonradiological  impacts,  the  propo.sed 
amendment  does  involve  features 
located  entirely  within  the  restricted 
area  as  defined  in  10  CFR  Part  20.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  or  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  a.ssociated  with  the  proposed 
amendment,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  As  an  alternative  to 
the  proposed  action,  the  .staff  considered 
denial  of  the  propo.sed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  considered  previously 
in  the  Final  Environmental  Statement 
for  the  Haddam  Neck  Plant. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
the  staff  consulted  with  the  Connecticut 
State  official  regarding  the 


environmental  impact  of  the  |)ropo.sed 
action.  The  St^te  official  had  no 
comments. 


Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment.  IhBCommi.ssion  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  qualitv  of  the 
human  environment.  Accordiniily.  the 
Commission  hti.s  determined  not  to 
prepare  an  environmental  impact 
statement  fortjn-  proposed  amendment. 

For  further  tjetnils  with  respect  to  this 
proposed  aclioji,  see  the  licensee's  letter 
dated  April  7.  jin94.  as  supplemented 
November  4.  l|)04.  which  are  nvoilnhje 
for  public  insp|«:fion  at  the 
Commi.ssion's  Hiblic  Document  I^ooiu. 
the  Gelman  Bu Hding,  2120  I,  Stretit. 
NW..  Washingtbn.  DC.  and  at  the  local 
public  document  room  located  at  the 
Russell  Library,  123  Broad  Street. 
Middletowii.  CJannucticut  06547. 

Datfij  .it  K()(,kM||.\  .M.irvi.mil.  this  IM  ,1;^ 
of  Febmary  1995  I  » 

I'-orthe  \u(  liMjKi-niiJ.itDrv  Commission 
Phillip  ¥.  McKee 

DiriHtnr.  Prajtu  I  Dun  lonitc  I— I.  Divisidii  ot 
Hem  lor  Pro/er/.s-l-f///.  Ofii, ,.  nfXiu  intr 
newlornf^iihitii  i\. 

IFK  Do<:.  9.5-:^08^  hl<'<l  :.'-7-').i;  H:45  i,in| 
BILLING  CODE  7S90-C1-M 
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[Docket  No.  50-20] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact 
Regarding  Proposed  License 
Amendment;  Changing  Expiration  Date 
of  Amended  Facility  Operating  License 
No.  R-37  Massachusetts  Institute  of 
Technology        . 

The  U.S.  Nuc  ear  Regulatorv 
Commission  (NRC)  is  considering 
issuance  of  a  license  amendment 
extending  the  expiration  date  of 
Amended  Facility  Operating  License 
No.  R-37  (the  license)  for  the 
Ma.ssachusetts  Institute  of  Technology 
(MIT  or  the  licen.see)  Research  Reactor 
(MITR)  from  May  7,  1996.  to  August  8. 
1999.  This  recapJtures  construction  time 
between  May  7, 1956,  the  i.ssuance  date 
of  Construction  Permit  No.  CPRR-5  and 
June  9.  1958,  the  i.ssuance  date  of  the 
license,  and  between  May  24, 1974.  the 
date  reactor  operations  were  terminated 
to  modify  the  reactor  under 
Construction  Perniit  No.  CPRR-118.  and 
July  23,  1975,  the  date  of  issuance  of 
Amendment  No.  10  to  the  licen.se  which 
authorized  a  reluim  to  reactor  operation. 


Environmental  Assessment 

Idtuitification  of  Proposed  Aetinn 

By  application  dated  March  31.  1994. 
as  supplemented  on  September  29.  and 
November  4.  1994,  MIT  requested  that 
the  expiration  date  of  Amended  Facility 
Operating  Licen.se  No.  R-37  be  extended 
from  midnight.  Mav.  7,  1996.  to 
midnight.  April  24,"  2001.  MIT  has 
requested  that  four  periods  of  time  be 
recaptured: 

(1)  The  period  from  Ma\  7.  1956.  the 
dale  of  i.ssuance  of  CPRR-5.  until  hme 
9.  1958.  the  issuance  date  of  the  license 
or  July  21,  19.58.  the  date  of  initial 
criticality. 

(2)  The  period  from  julv  21,  1958, 
until  June  1,  1959,  during  which  the 
first  reactor  (MITR-I)  was  operated 
infrequently  at  low  power  for  .startup 
tiisting. 

(3)  From  May  24.  1974.  the  date  the 
reactor  was  shut  down  to  perform 
modifications  to  the  facilitv  under 
Construction  Permit  No.  CPRR-i]8. 
(CPRR-118  was  issued  on  April  9.  1973, 
but  component  acquisition  problems 
delayed  the  reactor  shut  down  until 
.May  24,  1974)  until  August  14.  1975. 
the  date  of  initial  criticality  of  the 
modified  reactor  (.MITR-II).  The  NRC 
issued  Amendment  No.  10  to  the  license 
on  July  23.  1975.  which  authorized 
operation  of  the  modified  reactor. 

(4)  The  period  from  August  14.  1975, 
until  April  15,  1976,  during  which  the 
modified  reactor  was  operated 
infrequently  at  low  power  for  startup 
testing. 

The  staff  has  determined  that  the  time 
between  May  7.  1956,  the  issuanc  e  date 
of  Construction  Permit  No.  CPRR-,"  and 
June  9.  19.58.  the  issuance  date  of  the 
license,  and  between  May  24.  1974.  the 
day  reactor  operations  where  terminated 
to  modify  the  reactor  under 
Construction  permit  No.  CPRR-i  18,  and 
July  23,  1975.  the  date  of  i.ssuance  of 
Amendment  No.  10  to  the  license  which 
authorized  a  return  to  reactor  operation, 
represents  time  that  was  not  available  to 
the  licensee  due  to  construction.  This 
period  of  time  is  1188  days,  which 
when  added  to  the  expiration  date  of  the 
Amended  Facility  Operating  License  of 
May  7,  1996,  results  in  a  e.xtended 
expiration  date  of  August  8,  1999. 

The  .staff  has  also  determined  that  the 
time  (a)  between  July  9,  1958.  the 
issuance  date  of  the  license,  through 
July  21.  1958,  the  date  of  initial 
criticality,  to  June  1.  1959.  the  end  of 
low  power  testing,  and  (b)  between  July 
23,  1975,  the  date  of  issuance  of 
Amendment  No.  10,  through  August  14, 
lfl75,  the  date  of  initial  criticalitv  for  the 
modified  reactor,  to  April  15.  1976.  the 
end  of  low  power  testing,  cannot  be 


added  to  e,\tend  the  expiration  date  ol 
the  license.  This  is  because  this  linio 
was  authorized  by  NRC  in  the  license 
for  reactor  operation,  was  available  Id 
the  licensee  for  operations  and.  aher 
initial  criticality  in  both  cases,  was  iisod 
by  the  licensee  for  low  power  testing.  .\ 
license  term  of  40  years  fr6m  the  dah" 
of  issuance  of  the  operating  license  is 
permitted  by  NRC  regulations, 
specifically  10  CFR  .50.51.  Commission 
approval  of  the  proposed  amendrnml 
would  be  consistent  with  recent  .\K( 
actions  for  nuclear  power  reactors. 

Need  for  Proposed  A  rtion 

The  granting  of  this  request  would 
allow  the  licensee  to  operate  the  f.u  ilii\ 
for  approximately  three  years  and  thn-i- 
months  beyond  the  current  lict'iisc 
expiration  date,  thus  recapturing 
construction  periods.  Over  30  siiiiil.ir 
extensions  have  been  issued  to  other 
licensees.  Without  issuance  of  th.- 
propcjsed  iic;ense  amendment,  an 
application  forlic;ense  renewal  would 
be  required  to  be  developed  and 
suhmittcid  before  the  expiration  ot  ilw 
c:urrf;nt  licun.se  on  May  7.  1996.  or  tli.- 
MITR  would  be  shut  down  and  a 
dec;onimissioning  plan  required  to  !«■ 
developed  and  submitted. 

Etnirnnnwntnl Impact  ojthe pnipn^nl 
Action 


Theantic;ipated  impac;l  of  the  t.ic  ilii\ 
on  the  environment  was  evaluated  in 
the  Environmental  Impac:t  Appraisal  fcir 
the  MITR  dated  July  23.  1975.  This 
appraisal  was  prepared  for  the  issuiiiici- 
of  Amendment  No.  10  to  the  license, 
which  authorized  a  return  to  operation 
for  the  fac:ility  at  a  power  level  of  5 
MW(t).  after  modific:ations  were 
completed  to  the  abactor  as  authori/ed 
by  construction  permit  No.  CPRR-l  IH 
The  desc:riptions  in  and  findings  oi  tii.ii 
appraisal  are  still  valid.  That  apjjraisal 
c:onc:luded  that  there  will  be  no 
significant  environmental  impac  t 
assoc:iated  with  the  lic;ensing  of  the 
MITR  to  be  operated  at  5  MW(t).  • 

The  lic;en.see  has  not  requestinl  aii\ 
(;hanges  to  the  fac;ility  as  part  of  this 
amendment  request.  The  environmental 
effec;ts  of  acc;idents  whic:h  were 
disc:ussed  and  considered  negligil)le  in 
the  1975  appraisal  have  not  changed. 

Operating  data  is  available  to  replai  i- 
the  estimates  ot  the  environmental 
effects  of  fac:ili!y  operation  in  the  197.". 
appraisal.  The  ac:tual  environment. d 
effec:ts  of  facility  operation  from  JiiK  I. 
1984  (FY  85).  to  June  30,  1994  (FY  ')4). 
were  obtained  from  the  licensee. 

Environmental  surveys  withiii'.i 
quarter  mile  of  the  facility  detei  ted  .m 
average  (averaged  Ix'c  ausi?  readings  .uv 
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froii)  multiple  monitoring  stations) 
iinnual  radiation  exposure  as  follows: 


Year  (FY) 

Average 
readings 
(mrem) 

1994 

04 

1993 - 

05 

1992 

02 

1991  

0  1 

1990 

0  1 

1989 

02 

1988 

02 

1987 

1  2 

1986 

1  8 

1985 

22 

remove  solid  waste  from  the  facility 
before  waste  disposal  site  closures 
prevented  future  shipments  of  low  level 
solid  waste. 


Annual  airtjome  effluent  releases  . 
from  the  facility  are  given  in  the  next 
table.  FY  94  is  presented  in  two  half 
years  periods  becau.se  amendments  to 
10  CFR  Part  20  became  effective  on 
fanuary  1, 1994.  which  changed  the 
regulatory  limits  for  release 
concentrations  to  the  environment  for 
certain  radionuclides.  Total  curies 
relea.sed  during  FY  94  is  comparable  to 
past  years.  The  percent  of  Regulatorv 
Limit  column  represents  the  percent  of 
tlie  regulatory  limit  for  concentration  of 
radionuclides  in  air  after  taking  injo 
account  dilution  from  the  release  point. 


Year  (FY) 

Stack 
release 
(cunes) 

%0f 
regu- 
latory 
limit 

1/1/94  to  6/30/94 

398 

275 

923 

728 

684 

542 

1529 

2627 

4223 

3797 

4076 

21  7 

7/1/93  to  12/31/93 

4  1 

1993 

60 

1992 

49 

1991 

4  4 

1990 

1989 

3.5 
98 

1988 

17 

1987  

30 

1986  

26 

1985 

26 

Annual  liquid  effluent  releases  are  as 
follows: 


Year  (FY) 

Total 
activity 
(curies) 

1994 

0  025 

1993 

0  007 

1992 

0  036 

1991  „ 

0  121 

1990 „ 

0  080 

1989 : „ „ 

0  110 

1988 

0  072 

1987 

0  098 

1986  

0  288 

1985 „ 

0  099 

Low  level  solid  waste  shipped  from 
I  he  facility  is  given  in  cubic  feet  and 
total  acfivity  in  curies.  Increased 
shipments  in  FY  1994  and  FY  1993 
represent  an  effort  by  the  licensee  to 


Year  (FY) 

Cubic 
feet 

Total 
activity 
(curies) 

1994  ■ 

457 
210 
127 
116 
192 
135 

60 
112 

75 
120 

0  925 

1993  

0218 

1992  

0  011 

1991   

0  125 

1990  

0  035 

1989  

0  053 

1988  

0  003 

1987  

0  082 

1986  

0  097 

1985 

0  067 

These  relea.ses  are  well  within 
regulatory  limits  and  will  not  have  a 
I  significant  impact  on  the  environment. 
I  Releases  for  the  propo.sed  license 
j  extension  are  estimated  to  continue  at 
I  levels  well  within  regulatory  limits. 

Altffmative  Use  of  Resources 

One  alternative  to  the  proposed 
amendment  request  is  to  deny  the 
request.  If  the  request  is  denied,  the 
MITR  would  be  shut  down  or  an 
application  for  license  renewal  would 
be  developed  and  submitted  before 
expiration  of  the  current  license  on  May 
7. 199R.  Shutting  the  reactor  down 
would  result  in  the  loss  of  an 
educational  tool  for  the  training  of 
students  and  the  conduct  of  research  in 
many  areas  including  medical  therapy. 
If  the  request  is  denied  and  the  licensee 
proposes  to  renew  the  license,  resources 
would  have  to  be  expended  on  the  part 
of  the  licensee  and  the  Commission 
sooner  than  if  the  request  for  Ucense 
extension  is  granted.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts. 

Agencies  and  Persons  Consulted 

The  NRC  .staff  consulted  no  other 
agencies  or  persons  in  reviewing  the 
request  from  the  licensee. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  action  based 
upon  the  foregoing  environmental 
assessment.  The  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  for  the  reasons  set 
out  above. 

For  detailed  information  with  respect 
to  this  proposed  action,  see  the 
application  for  amendment  dated  March 
31. 1994.  as  supplemented,  the  Safety 
Evaluation  prepared  by  the  staff,  the 
Negative  Declaration  Regarding  Facility 
Operating  License  R-37  for  the 


Massachusetts  Institute  of  Technology 
Research  Reactor  dated  July  23.  I97r^. 
and  the  Environmental  Impact 
Appraisal  for  the  Mas.sachusetts 
In.stitute  of  Technology  Reactor  dated 
July  23.  1973.  These  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street.  NVV..  VVa.shington.  D.C. 
2055.=i. 

Diiled  iit  Kockville,  Miirylaiul.  this  2n(l  day 
of  FobruHry  199.i. 

For  thi!  Nuclear  Ktrj-ulatory  (kmimission. 
Seymour  H.  Weiss. 
Director.  Mon-Poiwr naiiclors  and 
Decommissioning  Project  Direc.lorate. 
Division  of  Project  Support.  Office  of  Xiwlear 
Reactor  ne<iiilation. 
IFK  Doc.  95-:)087  Filod  2-7-95:  8:4,'>  ami 
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Advisory  Committee  on  Reactor 
Safeguards;  Subcommittee  Meeting  on 
Thermal  Hydraulic  Phenomena 

The  ACRS  Subcommittee  on  Thermal 
Hydratiiic  Phenomena  will  hold  a 
meeting  on  February  15  and  16,  199r). 
Room  T-2B3.  11543  Rockville  Pike, 
Rockville,  Maryland. 

The  meeting  will  be  closed  to  public 
attendance  to  discu.ss  Westinghouse 
proprietary  information  pursuant  to  (3 
U.S.C.  552b(c)(4)).  with  the  exception  of 
a  1-2  hour  session  on  Thursday. 
February  16,  1995.  that  will  be  op^n  to 
the  public. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  February-  IS.  1995 — 8::iOa.iii. 
until  tho  conclusion  of  business;  and 

Thursday.  February  16.  199,5—8:30  a. in. 
until  the  conclusion  of  business. 

The  Subcommittee  will  continue  its 
review  of  the  Westinghouse  COBRA/ 
TRAC  thermal  hydraulic  cx)de.  Th« 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Conunittee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  .statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meetii^g  that  are  open  to  the 
public,  and  questions  may  be  a.sked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  cjtn  be  made. 


Federal  Register  /  Vol.  60.  No.  26  /  Wednesday.  February  8.  1995  /  Notices 


7591 


During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discus.sions 
with  representatives  of  the 
Westinghouse  Electric  Corporation.  NRC 
staff,  their  consultants,  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  re.scheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Paul  A. 
Boehnert  (telephone  301/415-8065) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  to  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc..  that  may  have  occurred. 

Dated;  February  1.  1995. 
Sain  Duraiswamy, 
Chief  \iiclear Reactors  Bninch. 
IFR  Dor.  95-3090  Filed  2-7-95:  8:45  am| 
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[Docket  Nos.  50-361  and  50-362] 

Southern  California  Edison  Co.;  San 
Diego  Gas  and  Electric  Co.;  the  City  of 
Riverside,  California;  the  City  of 
Anaheim,  California;  and  San  Onofre 
Nuclear  Generating  Station,  Units  Nos. 
2  and  3  i 

Notice  is  hereby  given  that  the  United 
States  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering 
approval  under  10  CFR  50.80  of  the 
proposed  corpwate  restructuring  of  San 
Diego  Gas  Sc  Electric  Company  (SDG&E), 
one  of  the  co-ouners  of  San  Onofre 
Nuclear  Generating  Station,  Units  2  and 
3.  By  letter  dated  November  11.  1994, 
Richard  A.  Meserve  of  Covington  & 
Buriing,  Counsel  for  SDG&E,  informed 
the  Commission  that  a  corporate 
restructuring  of  SDG&E  has  been 
proposed  that  will  result  in  the  creation 
of  a  holding  company  under  the 
temporary  name  SDO  Parent  Co.,  Inc. 
("Parent  Company")  of  which  SDG&E 
would  become  a  subsidiary.  Under  the 
restructuring,  the  holders  of  SDG&E 
common  stock  will  become  the  holders 
of  common  stock  of  the  Parent  Company 
on  a  share-by-share  basis.  After  the 
restructuring,  SDG&E  will  continue  to 
be  a  public  utility  providing  the  same 


utility  services  as  it  did  immediately 
prior  to  the  reorganization.  SDG&E  will 
continue  to  be  a  licensee  of  the  San 
Onofre  units,  and  no  transfer  of  the 
operating  licenses  or  interests  in  the 
units  will  result  from  the  restructuring. 
Control  of  the  operating  licenses  for  the 
Sph  Onofre  units,  now  held  by  SDG&E 
and  its  co-owners,  will  remain  with 
SDG&E  and  the  same  owners  and  will 
not  be  affected  by  the  restructuring. 

Pursuant  to  10  CFR  part  80,  the 
Commission  may  approve  the  transfer  of 
control  of  a  license,  after  notice  to 
interested  persons.  Such  action  is 
contingent  upon  the  Commission  s 
determination  that  the  holder  of  the 
license  and  the  transfer  of  such  control 
is  otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  of  the  Commission. 

Dated  at  Rockville,  Mar\land.  this  31st  day 
of  January  1995. 
Mel  B.  Fields, 

Project  Manager.  Project  Directorate  IV-2. 
Division  of  Reactor  Projects  Ill/IV.  Office  of 
iWnclear  Reactor  Regulation. 
IFR  Doc.  95-3088  Filed  2-7-95;  8:45  am) 

BiLLING  CODE  7S90-01-M 


Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  7 1st 
meeting  on  February  21-22,  1995,  in 
Room  T-2B3.  11545  Rockville  Pike, 
Rockville,  Maryland.  The  entire  meeting 
will  be  open  to  public  attendance,  with 
the  exception  of  portions  that  may  be 
closed  to  discuss  information  the  release 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  pursuant  to  5  U.S.C.  552b((:)(R) 
and  to  project  information  provided  in 
confidence  by  a  foreign  source  pursuant 
to  5  U.S.C.  552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  Februan-  21.  7!J95—H::i()  AM 
until  6:00  P.M. 

Wednesday.  Februan-  22.  1995— H:3() 
A.M.  until  6:00  P.M. 
During  this  Meeting  the  Committee 
plans  to  consider  the  following: 

A.  Proposed  EPA  Standards  for  Land 
Disposal  of  Low-Level  Radioactive 
Waste— The  Committee  will  hear 
presentations  and  hold  discussions  with 
representatives  of  the  Environmental 
Protection  Agency  and  NRC  staff  on  the 
pre-proposal  version  of  a  standard  for 
land  disposal  of  low-level  waste.  The 
emphasis  will  be  on  commen.ial 
disposal. 

B.  Meet  with  the  Director.  \RCs 
Division  of  Waste  Management.  .V.V/SS— 


The  Director  will  provide  information  to 
the  Committee  on  current  waste 
management  issues:  issues  may  include 
groundwater  travel  time  associated  with 
a  mined  geologic  dispo.sal  system,  a 
branch  technical  position  on  low-level 
radioactive  waste  and  key  technical 
uncertainties  associated  with  high-level 
wa.ste  disposal. 

C.  Review  Draft  Regulatory  Guide  DC- 
3009— The  Committee  will  review. 
"Topical  Guidelines  For  The  Licensing 
Support  System."  The  Licensing 
Support  System  is  an  electronic 
information  management  system 
designed  to  provide  for  the'entr>'  ol  the 
access  to  potentially  relevant  licensing 
information. 

D.  Model  Validation— The  NRC  staff 
will  discuss  perspectives  from  a  joint 
coordination  effort  between  the  NRC 
and  the  Swedish  Nuclear  Power 
Inspectorate  on  validation  strategies  lor 
computer  models  and  conceptual 
models.  Portions  may  be  closed  to 
protect  information  provided  in 
confidence  by  a  foreign  source  pursuant 
to  5  U.S.C.  552b{c)(4). 

E.  Preparation  of  ACNW  Reports— 
The  Committee  may  prepare  reports  on 
issues  considered  during  this  meeting 
and  possible  additional  topics  su<:h  as 
safety  goals  applicable  to  nuclear  waste 
disposal  and  generic  issues  involving 
the  direction  of  radioactive  waste 
re.search. 

F.  Lessons  Learned  From  the  Atti^nipt 
to  Site  a  Low-Level  Radioactive  Wnstt^ 
Disposal  Facility  in  Martinsville. 
Illinois— The  Committee  will  hold  a 
discussion  with  individuals  formerly 
associated  with  the  Illinois  Siting 
Commission  to  gain  their  perspec  fiw  on 
the  Martinsville  experience. 

G.  Meeting  with  \'RC  Commissioner 
de  Plnnque~The  Committee  will  nie«'l 
with  Commissioner  cie  Planque  to 
di.scuss  items  of  interest.  Topics  might 
include:  the  use  of  miihipurpose 
canisters  in  high-level  radioactive  wastf 
disposal,  the  role  of  expert  judgment  in 
high-le\>el  waste  disposal,  and  DOFs 
program  approach  for  site  suitabilitv  ,ii 
Vut;ca  Mountain. 

H.  Meeting  with  the  Director.  \RC\ 
Office  of  Nuclear  Rejiuhtory  Resecin  h— 
The  Committee  will  take  part  in  a 
discussion  with  the  Director  on  his 
vision  of  safety  resean  h  over  the 
coming  ten  years  with  a  focus  on 
radioactive  wa.ste  disposal. 

I.  Committee  Activities/Future 
Agenda— The  Committee  will  considt-r 
topics  proposed  for  future  consider.iti(jii 
by  the  full  Committee  and  working 
groups.  The  Committee  will  also  dist  usv 
organizational  and  personnel  matters 
related  to  ACNW  members  and  ACNW 
staff.  A  portion  of  this  session  may  hi- 


7592 


Federal  Register  /  Vol.  60.  No.  26  /  Wednesday.  Februar>-  8.  1995  /  Notices 


(:lo.sed  to  public  attendance  to  discuss 
information  the  release  of  which  would 
con.stitute  a  clearly  unwarranted 
invasion  of  personal  privacy  pursuant  to 
'i  U.S.C.  552b(c)(6). 

J.  Miscellaneous — Discuss 
miscellaneous  matters  related  to  the 
conduct  of  Committee  activities  and 
organizational  activities  and  complete 
discussion  of  matters  and  specific  issues 
that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
October  7, 1994  (59  FR  51219).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACNW  Executive  Director,  Dr.  John 
T.  Larkins,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting 
the  ACNW  Executive  Director  prior  to 
the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACNW  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACNW  Executive 
Director  if  such  rescheduling  would 
result  in  major  inconvenience. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  ACNW 
Executive  Director,  Dr.  John  T.  Larkins 
(telephone  301/415-7360).  between  7:30 
a.m.  and  4:15  p.m.  EST. 

D,iteil:  February  3. 1995. 
Andrew  L.  Bates, 

Acliisory-  Committee  Management  Officer 
IFK  D<K..  95-3152  Filed  2-7-95:  8:45  am] 
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Freedom  of  Employees  in  the  Nuclear 
Industry  To  Raise  Safety  Concerns 
Without  Fear  of  Retaliation;  Draft 
Policy  Statement 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Draft  statement  of  policy. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  issuing  this  draft  policy 
statement  for  public  comment.  The  draft 
policy  statement  emphasizes  the 
importance  that  the  Commission  places 
on  maintaining  a  quality-conscious 
environment  in  which  all  employees  in 
the  nuclear  industry  feel  free  to  raise 
safety  concerns,  both  to  their 
management  and  to  the  NRC,  without 
fear  of  retaliation.  The  responsibility  for 
maintaining  this  type  of  an  environment 
rests  with  each  NRC  licensee,  as  well  as 
with  contractors,  subcontractors  and 
employees  in  the  nuclear  industry.  This 
policy  statement  would  be  applicable  to 
licensed  activities  of  all  NRC  licensees 
and  their  contractors  and 
subcontractors. 

DATES:  The  comment  period  expires 
April  10,  1995.  Comments  received  after 
this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  written  comments 
to:  Secretary,  Attn:  Docketing  and 
Ser\'ice  Branch,  U.S.  Nuclear  Regulatory 
Ciommission,  Washington,  DC  20555. 
Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville.  Maryland, 
between  7:45  am  and  4:15  pm.  Federal 
workdays.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street.  NW. 
(Lower  Level),  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lieberman.  Director.  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
(301) 504-2741. 

SUPPLEMENTARY  INFORMATION: 

Background 

NRC  licensees  have  the  primary' 
responsibility  to  ensure  the  safety  of 
nuclear  operations.  Identification  and 
communication  of  potential  safety 
concerns '  and  the  freedom  of 
employees  to  raise  such  concerns  is  an 
integral  part  of  carrying  out  this 
responsibility. 


'  Throughout  ihii  noiicc.  the  lerms  ■'concerns." 
■■<i  safely  problem."  or  "safety  concerns"  refer  to 
concerns  associated  with  issues  within  the 
Commission's  jurisdiction,  whether  or  not  a 
violation  of  NRC  requirements  is  involved. 


In  the  past,  employees  have  raiited 
important  Lssues  and  as  a  result,  the 
public  health  and  safety  has  benefited. 
Although  the  Commission  recognizes 
that  not  every  concern  raised  by 
employees  is  safety  significant  or,  for 
that  matter,  is  valid,  the  Commission 
concludes  that  it  is  important  that 
licensees'  management  establish  an 
environment  in  which  safety  i.ssues  are 
promptly  identified  and  effectively 
resolved  and  in  which  employees  feel 
free  to  raise  concerns. 

Although  hundreds  of  concerns  are 
raised  and  resolved  daily  in  the  nuclear 
indu.stry,  the  Commission,  on  occasion, 
receives  reports  of  individuals  being 
retaliated  against  for  raising  concerns. 
This  retaliation  is  unacceptable  and 
unlawful.  In  addition  to  the  hardship 
caused  to  the  individual  employee,  the 
perception  by  fellow  workers  that 
raising  concerns  has  resulted  in 
retaliation  can  generate  a  chilling  effect 
that  may  discourage  other  workers  from 
raising  concerns.  A  reluctance  on  the 
part  of  employees  to  raise  concerns  is 
detrimental  to  nuclear  safety. 

As  a  result  of  questions  raised  about 
NRC's  efforts  to  address  retaliation 
against  individuals  who  raise  health  and 
safety  concerns,  the  Commission 
established  a  review  team  in  1993  to 
reassess  the  NRC's  program  for 
protecting  allegers  against  retaliation.  In 
its  report  (NUREG-1499,  "Reas.sessment 
of  the  NRC's  Program  for  Protecting 
Allegers  Again.st  Retaliation,"  January  7. 
1994)  the  review  team  made  numerous 
recommendations,  including  several 
recommendations  that  addres.sed  the 
need  to  encourage  responsible  licen.see 
action  with  regard  to  encouraging  a 
quality-conscious  environment  in  which 
to  raise  safety  concerns 
(recommendations  ILA-1.  U.A-2.  and 
Il.A-4).  This  policy  statement  is  being 
i.ssued  after  considering  those 
recommendations  and  the  bases  for 
them.  The  policy  statement  and  the 
principles  .set  forth  in  it  are  intended  to 
apply  to  licensed  activities  of  all  NRC 
licensees  and  their  contractors.- 
although  it  is  recognized  that  .some  of 
the  suggestions,  programs,  or  .steps  that 
might  be  taken  to  improve  the  quality  of 
the  work  environment  (e.g., 
establishment  of  an  employee  concerns 
program)  may  not  be  practical  or  may 
not  be  needed  for  very  .small  licensees 
that  have  only  a  few  employees  and  a 
ver\'  simple  management  structure. 


-Throughout  this  Notice,  the  term  "contratror" 
includes  coniraclofs  and  subcunlraclorsof 
licensees. 
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Statement  of  Policy 

Under  the  Atomic  Energy  Act  of  1954. 
as  amended,  the  NRC  has  the  authority 
to  investigate  allegations  that  emplovees 
of  licensees  or  their  contractors  have 
been  discriminated  against  for  raising 
concerns  and  to  take  enforcement  action 
if  discrimination  is  substantiated.  The 
Commission  has  promulgated 
regulations  to  prohibit  discrimination 
(See.  e.g..  10  CFR  30.7  and  50.7).  Under 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  the  Department  of  Labor 
(DOL)  also  has  the  authority  to 
investigate  complaints  of  discrimination 
and  to  provide  a  personal  remedy  to  the 
employee  when  discrimination  is  found 
to  have  occurred.  However,  the 
processes  for  providing  personal 
remedies  and  taking  enforcement  action 
can  be  time-coi:isuming.  To  the  extent 
that  retaliation  can  be  avoided 
altogether  or  addressed  and  re.solved 
quickly  when  it  occurs,  the  interests  of 
all  parties  are  well  served. 

The  Commission  believes  that  the 
most  effective  improvements  to  the 
environment  for  raising  concerns  will 
come  from  within  a  licensee's 
organization  (or  the  organization  of  the 
licensee's  contractor),  as  communicated 
and  demonstrated  by  licensee  and 
contractor  management.  Management 
should  recognize  the  value  of  effective 
processes  for  problem  identification  and 
resolution,  understand  the  negative 
effect  produced  by  the  perception  that 
employee  concerns  are  unwelcome,  and 
appreciate  the  importance  of  ensuring 
that  multiple  channels  exist  for  raising 
concerns.  As  the  Commission  noted  in 
its  1989  Policy  Statement  on  the 
Conduct  of  Nudear  Power  Plant 
Operations  (January  24. 1989:  54  FR 
3424),  management  must  provide  the 
leadership  that  nurtures  and  perpetuates 
the  safety  environment. 

The  Commission  is  issuing  this 
statement  to  stale  clearly  its  expectation 
that  licensees  will  ensure  the  freedom 
for  all  employees  to  raise  concerns  both 
to  their  management  and  to  the  NRC 
without  fear  of  retaliation.  In  developing 
this  policy  statement,  the  Commission 
considered  the  need  for: 

(1)  Licensees  and  their  contractors  to 
establish  work  environments,  with 
effective  processes  for  problem 
identification  and  resolution,  where 
employees  feel  free  to  raise  concerns, 
both  to  their  management  and  to  the 
NRC.  without  fear  of  retaliation: 

(2)  Improving  contractors'  awareness 
of  their  responsibilities  in  this  area; 

(3)  Senior  management  of  licensees 
and  contractors  to  become  directly 
involved  in  investigating  and  addressing 


or  resolving  cases  of  alleged 
discrimination;  and 

(4)  Employees  in  the  regulated 
industry  to  recognize  their 
responsibility  to  raise  safety  concerns  to 
licensees  and  their  right  to  rai.se 
concerns  to  the  NRC. 

Effective  Processes  for  Problem 
Identification  and  Resolution 

Licensees  bear  the  primary 
responsibility  for  the  safe  use  of  nuclear 
materials  in  their  various  licensed 
activities.  Effective  problem 
identification  and  resolution  processes 
are  essential  to  ensuring  safety.  Thus,  it 
is  important  that  each  licensee  establish 
a  quality-conscious  environment  where 
employees  are  encouraged  to  raise 
concerns  and  where  such  concerns  are 
promptly  reviewed,  given  the  proper 
priority  based  on  their  potential  .safetv 
significance,  and  appropriately  resolved 
with  timely  feedback  to  employees. 

A  quality-conscious  environment  is 
reinforced  by  a  management  attitude 
that  promotes  employee  confidence  in 
raising  and  resolving  concerns.  Other 
attributes  of  a  work  place  with  this  type 
of  an  environment  include  well- 
developed  systems  or  approaches  for 
~  prioritizing  problems  and  directing 
resources  accordingly;  effective 
communications  among  various 
departments  or  elements  of  the 
licensee's  organization  for  openly 
sharing  information  and  analyziiig  the 
root  causes  of  identified  problems:  and 
employees  and  managers  with  an  open 
and  que.stioning  attitude,  a  focus  on 
safety,  and  a  positive  orientation  toward 
admitting  and  correcting  personnel 
errors. 

Initial  and  periodic  training 
(including  contractor  training)  for  both 
•employees  and  supervisors  is  also  an 
important  factor  in  achieving  a  work 
environment  in  which  employees  feel 
free  to  raise  concerns.  In  addition  to 
communicating  management 
expectations,  training  can  clarify 
options  for  problem  identification.  This 
would  include  u.se  of  licensee's  internal 
processes  as  well  as  providing  concerns 
directly  to  the  NRC.  Training  of 
supervisors  may  also  minimize  the 
potential  that  efforts  to  reduce  operating 
and  maintenance  costs  may  cause 
supervisors  to  be  less  receptive  to 
employee  concerns  if  identification  and 
resolution  of  concerns  involve 
significant  costs  or  schedule  delays. 
Incentive  programs  may  provide  a 
highly  visible  method  for  demonstrating 
management's  commitment  to  safety,  by 
rewarding  ideas  not  based  solely  on 
their  cost  savings  but  also  on  their 
contribution  to  safety.  Credible  .self- 
assessments  of  the  environment  for 


raising  concerns  can  contribute  to 
program  effectiveness  by  evaluating  the 
adequacy  and  timeliness  of  problem 
resolution.  Self  as.sessments  can  aLso  be 
used  to  determine  whether  employees 
believe  their  concerns  have  been 
adequately  addressed  and  whether 
employees  feel  free  to  raise  concerns. 
When  problems  are  identified  through 
self-assessment,  prompt  corrective 
action  should  be  taken. 

A  basic  measure'of  licensee  success  in 
this  area  is  the  degree  to  which  concerns 
are  identified  and  resolved  through 
established  internal  procedures.  The  use 
of  normal  processes  (e.g..  rai.sing  issues 
to  the  employee  supervisors  or  utilizing 
quality  assurance  programs)  for  problem 
identification  and  resolution  is  both 
more  efficient  and  less  likelv  to  result  in 
conflict.  While  licensees  should 
encourage  employees  to  resolve 
problems  using  normal  processes,  safety 
considerations  dictate  that  no  method  of 
raising  concerns  should  be  discouraged. 
Thus,  each  licensee  should  develop  a 
dual  focus:  achieving  and  maintaining 
an  environment  where  employees  feel 
free  to  raise  their  concerns  directly  to 
their  supervisors  and  to  licensee 
management:  and  ensuring  that 
alternate  means  of  raising  and 
addressing  concerns  are  accessible, 
credible,  and  effective. 

It  is  important  to  recognize  that  the 
fact  that  some  employees  do  not  desire 
to  u.se  the  normal  line  management 
processes  does  not  mean  that  they  do 
not  have  legitimate  concerns.  Even  in  a 
generally  good  environment,  some 
employees  may  not  be  comfortable  in 
raising  concerns  through  the  normal 
channels.  From  a  safety  perspective, 
these  concerns  need  to  be  captured  by 
the  licensee's  resolution  processes. 
Therefore,  it  is  important  that  licensees 
provide  methods  for  raising  concerns 
that  c:an  serve  as  internal  "escape 
valves"  or  "safety  nets."  '  Examples  of 
these  methods  include: 

(1)  An  "open-door "  policy  that  allows 
the  employee  to  bring  the  concern  to  a 
higher-level  manager: 

(2)  A  policy  that  permits  employees  to 
raise  concerns  to  the  licensee's  quality 
assurance  group;  or 

(3)  Some  form  of  an  emplovee 
concerns  program. 

NUREG-1499  may  provide  some  helpful 
insights  on  various  employee-concern 
programs.  The  success  of  a  licensee 
"safety-net"  program  is  influenced  by 


'  In  developing  these  programs,  i!  is  irr.{)ortant  for 
reactor  licensees  to  lie  able  to  capture  all  concerns, 
not  just  concerns  related  to  "safety  related" 
activities  covered  by  10  O-'R  Part  SO^  .Appendix  U 
For  example,  concerns  relating  to  environmental, 
.safeguards,  and  radiation  protection  issues  should 
also  be  captured. 
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the  program's  actessibililv  to 
employeKS,  prioritization  pro(:es.ses. 
independence,  ability  to  prote«;t  the 
identity  of  employees,  and  adequate 
resources.  However,  the  prime  factors  in 
the  success  of  a  given  program  appear 
to  be  demonstrated  management 
support  and  how  employees  perceive 
the  program.  Therefore,  timely  feedback 
on  the  follow-up  and  resolution  of 
concerns  raised  by  emplovees  is  a 
necessary  element  of  these  programs. 

Improving  Contractors  Awareness  of 
Their  Responsibilities 

The  Conmiission"s  long-.standing 
policy  has  been  and  continues  to  be  to 
hold  its  li(.ensees  responsible  for 
compliance  with  NRC  requirements, 
even  if  licensees  use  contractors  for 
products  or  services  related  to  licensed 
activities.  Thus,  licensees  are 
responsible  for  having  their  contractors 
maintain  an  environment  in  which 
contractor  employees  are  free  to  raise 
concerns  without  fear  of  retaliation. 

Nevertheless,  certain  NRC 
requirements  apply  directly  to 
contractors  of  licensees  (see,  for 
example,  the  rules  on  deliberate 
misconduct,  such  as  10  CFR  30.10,  and 
.50.5  and  the  rules  on  reporting  of 
defects  and  noncompliances  in  10  CFR 
Part  21).  In  particular,  the  Commission's 
prohibition  on  discriminating  against 
employees  for  raising  safety  concerns 
applies  to  the  contractors  of  its 
licensees,  as  well  as  to  licen.sees  (see,  for 
example,  10  CFR  30.7  and  50.7). 
Accordingly,  if  a  licen.see  contractor 
discriminates  against  one  of  its 
employees  in  violation  of  applicable 
Commission  rules,  the  Commission 
intends  to  consider  enforcement  action 
against  both  the  licensee,  who  remains 
responsible  for  the  environment 
maintained  by  its  contractors,  and  the 
employer  who  actually  discriminated 
against  the  employee. 

The  Commission  is  concerned  that  a 
large  number  of  discrimination 
complaints  are  made  by  employees  of 
contractors.  The  Commission  expects  its 
licensees  to  take  action  so  that: 

(1)  Each  contractor  is  aware  of  the 
applicable  regulations  that  prohibit 
discrimination: 

(2)  Each  contractor  is  aware  of  its 
responsibilities  in  fostering  an 
environment  for  raising  concerns: 

(3)  The  licensee  has  the  ability  to 
oversee  the  contractor's  efforts  to 
encourage  employees  to  raise  concerns, 
prevent  discrimination,  and  resolve 
allegations  of  discrimination  by 
obtaining  reports  of  alleged  contractor 
di.scrimination  and  associated 
investigations  conducted  by  or  on  behalf 
of  its  contractors;  conducting  its  own 
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investigations  of  such  discrimination; 
and,  if  warranted,  by  directing  that 
remedial  action  be  uifdertaken:  and 

(4)  Contractor  employees  and 
management  are  informed  of  (a)  the 
importance  of  raising  safety  concerns 
and  (h)  how  to  raise  concerns  through 
normal  processes,  alternative  internal 
pro(  esses,  and  directly  to  the  NRC. 

Adoption  of  contract  provisions 
co\  ering  the  matters  discus.sed  above 
may  provide  additional  assurance  that 
contractor  employees  will  be  able  to 
raise  concerns  without  fear  of 
retaliation. 

Involvement  of  Senior  Management  in 
Cases  of  Alleged  Oiscriminalion 

The  Commi.ssion  reminds  lictm.sees  of 
their  obligation  both  to  ensure  that 
personnel  actions  against  emplovees 
who  have  raised  concerns,  including 
personnel  actions  by  contractors,  have  a 
well-founded,  legitimate  non- 
discriminatory basis  and  to  make  clear 
to  all  employees  that  any  adverse  action 
taken  against  an  employee  was  for 
legitimate  non-discriminatory  reasons.  If 
employees  allege  retaliation  for 
engaging  in  protected  activities,  senior 
licen.see  management  should  become 
involved,  review  the  particular  facts, 
and  consider  or  reconsider  the  action. 

In  some  cases,  management  may 
desire  to  use  a  holding  period,  that  is. 
to  maintain  or  restore  the  pay  and 
benefits  of  the  employee  alleging 
retaliation,  pending  resolution  of  the 
matter  or  pending  the  outcome  of  an 
investigation  by  the  Department  of 
Labor  (DOL).  This  holding  period  may 
calm  feelings  on  site  and  could  be  used 
to  demonstrate  management 
encouragement  of  an  environment 
conducive  to  raising  concerns.  By  this 
approach,  management  would  be 
acknowledging  that  although  a  dispute 
exists  as  to  whether  discrimination 
occurred,  in  the  interest  of  not 
discouraging  other  employees  from 
raising  concerns,  the  employee  involved 
in  the  dispute  will  not  lose  pay  and 
benefits  while  the  dispute  is  being 
resolved.  In  addition,  this  approach 
encourages  licensees  and  employees  to 
resolve  their  differences  without  the 
need  for  NRC  or  DOL  involvement. 

Nothing  in  this  policy  statement 
should  be  taken  to  alter  the  existing 
rights  of  either  the  licensee  or  the 
employee,  or  be  taken  as  a  direction  by. 
or  an  expectation  of,  the  Commission, 
for  licensees  to  adopt  the  holding  period 
concept.  For  both  the  employee  and  the 
employer,  participation  in  a  holding 
period  under  the  conditions  of  a  specific 
case  is  entirely  voluntary. 

The  intent  of  this  policy  statement  is 
to  emphasize  the  importance  of  licensee 


management  taking  an  active  role  to 
resolve  promptly  situations  involving 
alleged  discrimination  internally,  with 
minimal  disruption  of  the  work  place 
and  without  government  involvement. 
Because  of  the  complex  nature  of  labor- 
management  conflicts,  any  externallv- 
imposed  resolution  is  not  as  desirable  as 
one  achieved  internally.  The 
Commission  emphasizes  that  internal 
resolution  is  the  licensee's 
responsibility,  and  that  early  re.splution 
is  in  the  best  interests  of  both  the 
licensee  and  the  employee.  For  this 
reason,  the  Commission  has  recently 
amended  its  enforcement  policy  (10 
CFR  Part  2,  Appendix  C)  to  provide 
greater  consideration  of  the  actions 
taken  by  licensees  in  addressing  and 
resolving  issues  of  discrimination  when 
the  Commission  develops  enforcement 
sanctions  for  violations  involving 
discrimination.  59  FR  60697  (November 
28.  1994). 

A  licensee  may  conclude  after  a  full 
review  that  an  adverse  action  against  an 
employee  is  warranted.  ■♦  The 
Commission  recognizes  the  need  for 
licensees  to  take  disciplinary  action 
when  such  action  is  justified. 
Commission  regulations  do  not  render  a 
person  who  engages  in  protected 
activity  immune  from  discharge  or 
discipline  stemming  from  non- 
prohibited  considerations  (see,  for 
example.  10  CFR  50.7(d)).  The 
Commission  expects  licensees  to  make 
personnel  decisions  that  are  consistent 
with  regulatory  requirements  and  that 
will  enhance  the  effectiveness  and 
safety  of  the  licensee's  operations. 

Responsibilities  of  Employees 

As  emphasized  above,  the 
responsibility  for  maintaining  a  qualilv- 
conscious  environment  rests  with 
licensee  management.  However, 
employees  in  the  nuclear  industry  also 
have  responsibilities  in  this  area.  As  a 
general  principle,  the  Commission 
expects  employees  in  the  nuclear 
industry  to  raise  safety  and  compliance 
concerns  directly  to  licensees,  or 
indirectly  to  licensees  through 
'Contractors,  since  it  is  the  licensee,  and 
not  the  Commission,  who  has  the 
primary  responsibility  for.  and  is  mo.st 
able  to  ensure,  safe  operation  of  nuclear 


■•When  other employpos  know  that  (he  inttiviilu.,! 
who  was  the  recipient  of  an  .idverse  action  mny 
have  engaged  in  protected  activities,  it  mav  br 
appropriate  for  the  licpn.<!ee  to  let  the  other 
employees  know,  con.si.stent  with  privacy 
considerations,  that  (I)  management  reviewed  ihi- 
matter  and  determined  that  its  action  was 
warranted.  (2)  the  action  was  not  in  reIali.>tion  t<ir 
engaging  in  protected  activity  and  the  reason  whv. 
and  (3)  licensee  management  continues  to 
encourage  them  to  raise  issues.  This  may  redui  o 
any  perception  that  retaliation  occurred. 


facilities  and  safe  use  of  nuclear 
materials.  ^  Employees  have  a  variety  of 
responsibilities  to  their  employers  to 
raise  concerns  to  them,  based  on 
employment  contracts,  employers'  rules 
and  NRC  requirements.  In  fact,  many 
employees  in  the  nuclear  industry  have 
been  specifically  hired  to  fulfill  NRC 
requirements  that  licensees  identify 
deficiencies,  violations  and  safety 
issues.  Examples  ofthe.se  include  many 
employees  who  conduct  surveillance, 
quality  a.ssurance.  radiation  protection, 
and  security  activities.  In  addition  to 
individuals  who  specifically  perform 
functions  to  meet  monitoring 
requirements,  the  Commission  believes 
that  all  employees  have  a  responsibility 
to  raise  concerns  to  licen.sees  if  they 
identify  safety  issues^  so  that  licensees 
can  address  them  before  an  event  with 
safety  consequences  occurs. 

The  Commis.sion  emphasizes  that 
employees  who  raise  concerns  .serve  an 
importa.n  role  in  addressing  potential 
safety  issues.  Retaliation  against 
emplovees  who,  in  good  faith,  attempt 
to  carry  out  this  responsibility  cannot 
and  wiil  not  be  tolerated. 

The  Commis,sion's  expectation  that 
(smployees  will  raise  safety  concerns  to 
licensees  does  not  mean  that  emplovei's 
may  not  come  to  the  NRC.  The 
Conmiission  encourages  employees, 
when  they  are  not  satisfied  that 
licen.sees  have  been  responsive  to  their 
concerns,  or  for  that  matter  at  any  time 
when  tiiey  believe  that  the  Commission 
should  be  aware  of  their  concerns,  to 
come  to  the  NRC.  But  the  Commission 
does  expect  that  employees  normally 
will  have  raised  the  issue  with  the 
licensee  either  prior  to  or 
contemporaneously  with  coming  to  the 
NRC.  This  is  because  the  licensee,  and 
not  the  NRC.  is  usually  in  the  best 
position  and  has  the  detailed  knowledge 
of  the  specific  operations  and  the 
resources  to  deal  promptly  and 
(■ffectively  with  concerns  raised  h\ 
employees.  The  NRC  can  only  serve  as 
a  supplementary  avenue  for  raising 
concerns,  not  the  primary-  conduit.  This 
is  another  reason  why  the  Commission 
expects  licensees  to  establish  an 


•The  expectation  Itj^t  emplovees  pniviiic  >;iilciy 
.iiid  compliance  concerns  to  licenstws  is  not 
.ipiiliialjle  to  concern*  of  possible  wron(;d(iing  t)\ 
\Kt:  employees  or  NRC  contractors.  .Such  concerns 
are  siilijecl  to  investigilion  by  the  NRC  Office  of 
Inspector  General.  Concerns  relale<i  to  fraud,  wasir 
or  abuse  in  \KC  operations  or  NKC  prngrains 
including  retaliation  apflinst  a  person  for  raising; 
such  issues  should  be  reported  dircctlv  to  the  NKC 
Office  nf  Inspector  General.  The  Inspector  Genr.'.a's 
Kill  free  hotline  is  800-2,1.1-3497. 

'■tlxrept  in  the  area  of  radiological  working 
( (iiiiliiious.  the  Commission  ha.s  not  cuilificd  this 
tililigalion.  licensees an>  required  bv  lOCKR  i;i.l.' 
u>  Ir.iin  certain  employees  in  their  resp<jnsibility  in 
rais,-  i,,s.ies  related  to  Mdiation  .s;ifj-tV. 


environment  in  which  employees  feel 
free  to  raise  concerns  to  the  licensees 
themselves. 
Employees  should  be  aware  that 
■    except  in  limited  fact-specific  instances, 
advising  the  Commission  of  .safety 
information  would  not  absolve  an 
employee  of  his  or  her  duty  also  to 
inform  the  employer  of  matters  that 
could  bear  on  public,  including  worker, 
health  and  safety.  Examples  of  those 
exceptions  would  include  situations  in 
which  the  employee  had  a  reasonable 
expectation  that  he  or  she  may  be 
subject  to  retaliation  for  raising  an  issue 
to  his  or  her  employer  even  if  an 
alternative  internal  proce-ss  is  used, 
situations  where  the  licensee  has 
threatened  adverse  action  for  identifying 
noncompliances  or  other  .safety 
concerns,  and  circumstances  in  which 
the  employee  believes  that  supervisors 
and  management  may  have  engaged  in 
wrongdoing  and  that  raising  the  matter 
internally  could  result  in  a  cover-up  or 
destruction  of  evidence. 

The  Commission  cautions  licensees 
that  although  licensees  should  expect 
employees  to  normally  raise  issues  to 
them,  disciplining  employees  for  not 
doing  so  when  they  have  come  directly 
to  the  NRC  will  be  closely  scrutinized 
by  the  Commission.  The  Commission 
will  give  high  priority  to  inve.stigating 
allegations  of  such  discrimination. 
Whether  it  was  reasonable  for  an 
employee  not  to  have  raised  a  safety 
com;ern  to  the  licensee  depends  on'all 
the  relevant  facts  and  circumstances  in 
the  particular  situation.  If  disciplinary 
action  is  found  to  have  occurred  solely 
bet:au.se  the  person  came  to  the  NRC. 
enforcement  action  will  be  taken  against 
the  licen.see. 

Summary 

In  summary,  the  Commission  expects 
that  NRC  licensees  will  establish 
quality-con.scious  environments  in 
which  employees  of  licen.sees  and 
licensee  contractors  are  free,  and  fet;! 
free,  to  raise  concerns  to  their 
managemei.t  and  to  the  NRC  without 
fear  of  retaliation. 

(a)  The  Commission  expects  that  eat  h 
of  its  licensees  will: 

(1)  With  the  exception  of  relatively 
small  licen.sees  with  few  employees! 
have  a  defined  alternate  method  for 
raising  and  addressing  concerns 
internally  beyond  the  normal  process  of 
identifying  concerns  to  supervisors; 

(2)  Inform  its  employees  and 
supervisors,  including  contractor  and 
subcontractor  employees  and 
supervisors,  of  (a)  the  importance  of 
raising  concerns  and  (b)  how  to  raise 
concerns  through  normal  processes. 


alternative  internal  processes,  and 
directly  to  the  NRC;  and 

(3)  Address  all  potential  safety  and 
compliance  concerns.  For  reactor 
licensees  this  means  their  programs 
should  not  focus  solely  on  concerns 
related  to  "safety-related"  activities. 

(b)  In  situations  where  licensees  use 
contractors  to  assist  them  in  (arr>ing 
out  licensed  ac:tivities,  the  Commi.ssion 
e.xpects  that: 

(1)  Each  contractor  or  subcontractor 
will  be  made  aware  of  the  applicable 
regulations  which  prohibit 
discrimination; 

(2)  Each  contractor  or  subcontractor 
will  be  made  aware  of  its  respon.sibility 
to  foster  an  environment  in  which 
employees  are  free  to  rai.se  concerns, 
and  of  the  need  to  provide  training  for 
sunervisors  and  employees:  and 

(3)  The  licensee  will'have  the  ability 
to  oversee  the  contractor's  or 
subcontractor's  efforts  to  encourage 
employees  to  raise  concerns,  prevent 
discrimination,  and  resolve  alleviations 
of  discrimination. 

Licensees  must  ensure  that 
employment  actions  against  employees 
who  have  raised  concerns  have  a  well- 
founded,  non-discriminatory  basis. 
When  allegations  of  discrimination  arise 
in  licensee,  contractor,  or  subcontractor 
organizations,  the  Commission  expects 
that  senior  licensee  management  will 
get  directly  involved,  review  the 
particular  facts,  consider  or  reconsider 
the  action,  and.  where  warranted, 
remedy  the  matter. 

Employees  also  have  a  role  in 
contributing  to  a  quality-conscious 
environment.  The  Commission  ex[)ects 
that  each  employee  will  raise  concerns 
to  the  employer  when  the  employee 
identifies  a  safely  or  compliance  issue. 
Although  employees  are  free  to  come  to 
the  NRC  at  any  time,  the  Commission 
expects  that  employees  will  normally 
raise  concerns  with  the  involved 
licensee  because  the  lii:cnsee  has  tht^ 
primary  responsibilit\  for  safety  and  is 
normally  in  the  best  position  to 
promptly  and  effectivfiy  address  the 
matter.  Except  in  linuted  circumstances, 
the  NRC  should  be  viewed  as  a  safety 
valve  and  not  as  a  substitute  forum  tor 
raising  safety  concerns. 

Tliis  policy  stJtemenf  has  (Hnm  issii.-d 
to  highlight  licensees'  exi.stin^ 
obligation  to  maintain  an  environment 
in  which  employees  are  free  to  raise 
coru:erns  without  retaliation.  Howeve.-. 
if  a  licensee  has  not  met  this  obligation, 
as  evidenced  by  retaliation  against  an  . 
individual  for  engaging  in  a  protected 
activity,  whether  the  activity  involves 
providing  information  tu  the  licens->e  nr 
the  NRC.  appropriate  enforcement 
action  can  and  will  be  taken  against  thi- 
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licensee,  its  contractors,  and  the 
involved  individual  supervisors. 

The  Commission  recognizes  that  the 
actions  discussed  in  this  policy 
statement  will  not  ne<:essari!y  insulate 
an  employee  from  retaliation,  nor  will 
they  remove  all  personal  cost  should  the 
employee  seek  a  personal  remedy. 
However,  these  measures,  if  adopted  by 
iicen.sees.  should  improve  the 
environment  for  raising  concerns. 

Diiti'd  ill  K(K  kvilln.  Miirvliiiiii.  this  2nil  (l;iv 
otl-'rlmuiry.  199.5. 

iMir  the  Nik  li'iir  Ri-j^uliitorx'  CAimniission. 
John  C.  Hovie. 

Acting  Sf^:reUiry  of  the  Cninmission. 
IFK  D<.<:  9ri-:i08<)  Filed  2-7-95:  K:45  nmj 

BILLING  CODE  7S9O-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Disaster  Relief 

AGENCY:  Pension  Benefit  Guarant\ 

Corporation. 

ACTION:  Notice  of  disaster  relief  in 

response  to  Cilifomia  '"loods. 


SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  is  waiving  penalties  for 
certain  late  payments  of  premiums,  is 
forgoing  assessment  of  penalties  for 
failure  to  comply  with  certain 
information  submission  requirements, 
and  is  extending  the  deadlines  for 
complying  with  certain  requirements  of 
its  administrative  review  and  standard 
and  distress  termination  regulations. 
This  relief  is  generally  available  to 
persons  residing,  in,  or  whose  principal 
place  of  business  is  within,  an  area 
designated  by  the  Federal  Emergency 
Management  Agency  as  affected  by  the 
major  disaster  declared  by  the  President 
of  the  United  States  on  account  of  the 
.severe  floods  in  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel.  Office  of  the  General  Counsel, 
Suite  :}4(),  Pension  Benefit  Guaranty 
Corporation.  1200  K  Street.  NW.. 
Wa.shingion,  DC  2000.5.  2()2-.32R-4024 
(202-326-4179  forTTY  and  TDD). 
(The.se  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation 
("PBGC")  administers  the  pension  plan 
termination  insurance  program  under 
title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended  CERISA").  29  U.S.C.  1001  et 
seq.  Under  ERISA  and  the  PBGCs 
regulations,  a  number  of  deadlines  nnist 
he  met  in  order  to  avoid  the  imposition 
of  penalties  or  other  consequences.  Five 
areas  in  which  the  PBGC  is  providing 


relief  are  (1)  penalties  for  late  payment 
of  premiums  due  the  PBGC,  (2)  ERISA 
section  4071  penalties  for  failure  to 
provide  required  notices  or  other 
material  information  by  the  applicable 
time  limit,  (3)  deadlines  for  filing  a 
standard  termination  notice  and 
distributing  plan  assets  in  a  standard 
termination,  (4)  deadlines  for  filing  a 
distress  termination  notice  and.  in  the 
case  of  a  plan  that  is  sufficient  for 
guaranteed  benefits,  issuing  notices  of 
benefit  distribution  and  completing  the 
distribution  of  plan  assets,  and  (.5) 
deadlines  for  filing  requests  for 
reconsideration  or  appeals  of  certain 
agency  determinations. 

On  January  10,  199.5,  the  President  of 
the  United  States  declared,  under  the 
Disaster  Relief  Act  of  1974.  as  amended 
(42  U.S.C.  5121.  .5122(2),  .5141(b)).  that 
a  major  disaster  exists  because  of  the 
severe  floods  in  California.  At  this  time, 
thirty-eight  California  counties  are 
designated  areas  (within  the  meaning  of 
Federal  Emergency  Management  Agency 
CFEMA'")  regulations;  44  CFR 
205.2(a)(.5)). 

Given  the  severity  of  this  major 
disaster,  as  the  Exet.utive  Director  of  the 
PBGC,  I  have  decided  to  provide  relief 
from  certain  PBGC  deadlines  and 
penalties.  For  purposes  of  premium 
penalties,  section  4071  penalties,  and 
standard  termination  deadlines,  this 
notice  is  applicable  with  respect  to 
plans  whose  admini.stralors'  or 
sponsors'  principal  place  of  business,  or 
for  which  the  office  of  a  service 
provider,  bank,  insurance  <:ompany.  or 
other  person  maintaining  information 
necessary  to  meet  the  applicable 
deadlines,  is  located  in  a  designated 
disaster  area.  For  purposes  of  filing 
requests  for  reconsideration  or  appeals, 
this  notice  is  applicable  to  any 
aggrieved  person  who  is  residing  in.  or 
whose  principal  place  of  business  is 
within,  a  designated  disaster  area,  or 
with  respect  to  whom  the  office  of  the 
.service  provider,  bank,  insurance 
company,  or  other  person  niiiintaining 
the  information  necessary  to  file  the 
request  for  reconsideration  or  appeal  is 
within  such  an  area. 

Premiums 

The  PBGC  will  waive  the  late 
payment  penalty  charge  with  respect  to 
any  premium  payment  required  to  be 
made  on  or  after  January  fi,  1995.  and 
before  March  2,  1995.  if  the  payment  is 
made  by  Man;h  2, 1995.  The  PBGC  is 
not  permitted  by  law  to  waive  late 
payment  interest  charges.  (ERIS.A 
section  4007(b);  29  CFR  2fil().7  and 
2B10.8(b)(3).) 


Section  4071  penalties 

The  PBGC  will  not  assess  a  section 
4071  penalty  for  a  failure  to  file  any  of 
the  following  notices  that  were,  or  will 
be.  required  to  be  filed  with  the  PBGC! 
on  or  after  January  6, 1995,  and  before 
March  2,  1995,  if  the  notice  is  filed  by 
March  2,  1995: 

(1)  Post-distribution  certification  lor 
single-employer  plan  (PBGC  Form  501 
or  fi02;  ERISA  section  4041(b)(3)(B)  or 
(c)(3)(B);  29  CFR  2617.28(h)  or 
2616.29(b)), 

(2)  Notice  of  termination  for 
multiemployer  plans  (ERISA  section 
4041A;  29  CFR  2673.2), 

(3)  Notice  of  plan  amendments 
increasing  benefits  by  more  than  SlO 
million  (ERISA  section  307(e)),  and 

(4)  Reportable  event  notice.  fMt^pt  lor 
reportable  events  related  to  bankruptcy 
or  insolvency  (or  similar  proceeding  or 
settlement),  liquidation  or  dis.solufion. 
or  transactions  involving  a  change  in 
contributing  sponsor  or  controlled 
group  (29  CFR  2615.21,  2615.22.  and 
2615.23).  or  reportable  events  describ-d 
in  amended  ERISA  section  4043(c)(9)- 
(12).  (Subsection  (b)  of  section  4043  as 

it  presently  appears  in  29  U.S.C.  1343 
was  redesignated  as  subsection  (c)  and 
amended,  in  part,  with  the  addition  ot 
new  reportable  events  in  paragraphs  (9) 
through  (12)  by  the  Retirement 
Protection  Act'of  1994,  Subtitle  F.  litlc 
VII,  Uruguay  Round  Agreements  Ai  t. 
Sec.  771(c)(3).  Pub.  L.  103-465.  lOH 
Stat.  ,5042  (1994)  (the  ("RPA 
amendments").) 

The  PBGC  will  not  assess  a  set:tion 
4071  penalty  for  a  failure  to  provide 
certain  supporting  infonnalion  and 
documentation  when  any  of  the 
following  notices  is  timely  filed: 

(1)  Notice  of  failure  to  make  required 
contributions  totaling  more  than  Si 
million  (including  interest)  (PBGC  Form 
200:  ERISA  section  302(0(4):  29  CFR 
2615.31).  The  timely  filed  notice  must 
include  at  least  items  1  through  7  nnd 
items  11  and  12  of  Form  200;  the 
responses  to  items  8  through  10.  with 
the  certifications  in  items  11  and  12. 
may  be  filed  late. 

(2)  Notice  of  a  reportable  event  related 
to  bankruptcy  or  insolvency  (or  similar 
proceeding  or  settlement),  liquidation  or 
dissolution,  or  a  transaction  involving  a 
change  in  contributing  spon.sor  or 
controlled  group.  The  timely  filed 
notice  must  include  at  least  the 
information  specified  in  29  CFR 
2615.3(b)(1)  through  (5);  the  infornialioii 
that  may  be  filed  late  is  that  specified 

in  29  CFR  2615.3(b)(6)  through  (9)  and 
261 5.3(c)(5)  and  (6).  as  applicable. 

(3)  Notice  of  a  reportable  event 
described  in  the  RPA  nmendmenis  loi 
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which  notice  ik  required  no  later  than 
30  days  after  tbe  event  occurs. 

(A)  If  the  event  is  reportable  under 
both  the  RPA  c^mendments  and  29  CFR 
2615.  the  notiqe  will  be  considered 
timely  filed  if  (he  notice  satisfies  the 
requirements  described  in  paragraph  (2) 
above.  ! 

(B)  If  the  event  is  reportable  only 
under  the  RPA  amendments,  the  notice 
will  be  considered  timely  filed  if  the 
notice  includes  at  least  the  information 
specified  in  29  CFR  2615.3(b)(1)  through 
(5);  the  information  that  may  be  filed 
late  is  that  specified  in  29  CFR 
2615.3(b)(6)  through  (9). 

(4)  Notice  of  a  reportable  event 
described  in  the  RPA  amendments  for 
which  notice  is  required  at  least  30  days 
before  the  event  occurs.  The  notice  will 
be  considered  timely  filed  if  the  filer 
makes  a  good  faith  effort  to  include  with 
the  notice  at  least  the  information 
specified  in  29  CFR  2615.3(b)(1)  through 
(5);  the  information  specified  in  29  CFR 
2615.3(b)(6)  through  (9)  and  2615.3(c)(5) 
and  (6).  as  applicable,  may  be  filed  late 
and  should  be  filed  as  soon  thereafter  as 
it  is  available. 

This  relief  applies  to  notices  that 
were,  or  will  be,  required  to  be  filed 
with  the  PBGC  on  or  after  January  6. 
1995,  and  befone  March  2.  1995, ' 
provided  that  all  supporting  information 
and  documentation  are  filed  by  March 
2,  1995. 

Standard  and  Distress  Termination 
Notices  and  Distribution  of  Assets 

With  respect  to  a  standard 
termination  for  which  the  standard 
termination  notice  is  required  to  be 
filed,  or  the  distribution  of  plan  assets 
is  required  to  be  completed,  on  or  after 
January  6.  1995,  the  PBGC  is  (pursuant 
to  29  CFR  2617.35(a)(2)  and 
2617.28(0(4))  extending  to  March  2. 
1995,  the  time  within  which  the 
standard  termination  notice  must  be 
filed  (and.  thus.ithe  time  within  which 
notices  of  plan  benefits  must  be 
provided)  and  tlie  time  within  which 
the  distribution  iof  plan  assets  must  be 
completed.  With  respect  to  a  distress 
termination  for  which  the  distress 
termination  notice  is  required  to  be  filed 
or.  ic  the  case  of  d  plan  that  is  sufficient 
for  guaranteed  benefits,  other  actions 
must  be  taken  on  or  after  January  6. 
1995,  the  PBGC  is  (pursuant  to  29  CFR 
2616.10(a)  and  2616.24(d))  extending  to 
March  2.  1995.  the  time  within  which 
the  termination  notice  must  be  filed 
and.  in  the  case  of  a  plan  that  is 
sufficient  for  guaranteed  benefits, 
notices  of  benefit  distribution  must  be 
provided  and  plan  assets  must  be 
distributed.  In  addition,  as  noted  above, 
the  PBGC  is  providing  relief  from 


penalties  for  late  filing  of  the  post- 
distribution  certification. 

Requests  for  Reconsideration  or 
Appeals 

For  persons  who  are  aggrieved  by 
certain  agency  determinations  and  for 
whom  a  request  for  reconsideration  or 
an  appeal  is  required  to  be  filed  on  or 
after  January  6.  1995.  and  before  March 
2.  1995.  the  PBGC  is  (pursuant  to  29 
CFR  §  2606.4(b))  the  time  for  filing  to 
March  2.  1995. 

Applying  for  Waivers/Extensions 

A  submission  to  the  PBGC  to  which 
a  waiver  or  an  extension  is  applicable 
under  this  notice  should  be  marked  in 
bold  print  "CALIFORNIA  FLOOD 
RELIEF.  County  of  (fill  in  appropriate 
county  name  and  state)"  at  the  top 
center. 

Issued  in  Washington.  DC  this  3rd  dnv  of 
February.  1995. 

Martin  Slate. 

Exf^ciitive  Director.  Pension  Benefit  Guamntv 
Corporation. 

IFK  Doc.  9.5-:!107  Filed  2-7-95;  8:45  anil 

BILUNG  CODE  7708-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submined  for  0MB 
Review 

SUMMARY  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s): 

(1)  Collection  title:  Representative 
Payee  Monitoring. 

(2)  Form(sl  submitted:  G-99a.  C;-99(. 

(3)  OMB  \'iimher.  3220-0151 

(4)  Expiration  dnte  of  current  OMB 
clearance:  April  30.  1995 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  6.000 

(8)  Total  annual  responses:  6.535. 

(9)  Total  annual  reporting  hours: 
2.032. 

(10)  Collection  description:  Under 
Section  12(a)  of  the  ERA.  the  Railroad 
Retirement  Board  (RRB)  is  authorized  to 
select,  make  payments  to.  and  conduct 
transactions  with  an  annuitant's  relative 
or  some  other  person  willing  to  act  on 
behalf  of  the  annuitant  as  a 
representative  payee.  The  collection 


obtains  information  needed  to 
•determine  if  a  representative  payee  is 
handling  benefit  payments  in  the  best 
interest  of  the  annuitant. 
ADDITIONAL  INFORMATION  OR  COMMENTS 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board.  844  North  Rush 
Street.  Chicago.  Illinois  6061 1-2092  and 
the  OMB  reviewer.  Laura  Oliven  (202- 
395-7316).  Office  of  Management  and 
Budget.  Room  10230.  New  Executive 
Offi<:e  Building,  Washington.  D.C. 
20503. 

Chuck  Mierzwa. 
CI  en  ra  me  Officer. 
IFK  D(h:.  9.5-3047  Filed  2-7-95;  8:45  ami 

BILLING  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-35331;  File  No.  265-19] 

Consumer  Affairs  Advisory 
Committee;  Meeting 

AGENCY:  Securities  and  E.vchange 
Commission. 

ACTION:  Notice  of  meeting  of  the 
Sec:urities  and  Exchange  Commission 
("Commission")  Consumer  Affairs 
Advisory  Committee  ("Conmiittee"). 


SUMMARY:  This  is  to  give  notice  that  the 
Securities  and  Exchange  Commission 
Consumer  .Affairs  Advisory  Committet' 
will  meet  on  February  21.  1995.  in 
Room  1C3()  at  the  Commission's  main 
offices.  450  Fifth  Street.  NW.. 
Washington.  DC.  beginning  at  9  a.m. 
The  meeting  will  be  open  to  \hr  public.. 
This  notice  also  serves  to  invite  the 
public  to  submit  written  comjiients  to 
the  Committee. 

ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  and  should 
refer  to  File  No.  265-19.  Comments 
should  be  submitted  to  Jonathan  G. 
Katz.  Secretary.  Securities  and  E.xchangc 
Conmiission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  M.  Smith.  Director.  Office  of 
Consumer  Affairs,  (202)  942-7040; 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Section  10(a)  of  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  app  10a.  the  Securities  and 
Exchange  Commission  Consumer 
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Advisory  CoriimittKe  hereby  give,s  notice 
that  it  will  meet  on  February  21, 1995, 
in  Room  lC.30  at  the  Gommission's  main 
offices,  450  Fifth  Street,  NVV., 
Washington,  DC.  beginning  at  9  a.m. 
The  meeting  will  be  open  to  the  public. 

The  Committee's  responsibilities 
include  assisting  the  Commission  in 
identifying  investor  problems  and  being 
more  responsible  to  their  needs.  The 
C^ommittee  will  explore  fundamental 
issues  of  cont^m  to  investors,  including 
matters  currently  under  consideration 
by  the  SEC  and  topics  of  emerging 
concern  to  investors  and  the  financial 
services  industry. 

The  purpose  of  this  meeting  will  be  to 
consider  dist:losure  reform  proposals; 
municipal  securities;  litigation  reform; 
broker-dealer  sales  practices;  and 
investor  educational  projects  to  be 
undertaken  by  the  Office  of  Consumer 
Affairs. 

Dated:  F»-bruary  1,  199.5. 
Jonathan  U.  Kalz, 

Advii^ory  Committee  Management  Officer 
jFR  Doc.  95-3243  Filed  2-6-95;  1.13  pml 

8ILUNG  CODE  8010-01-M 


[Release  No.  34-3531 5|  File  No.  SR-CBOE- 

95-11] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Listing  Standards  for 
Options  on  Securities  Issued  in  Certain 
Corporate  Restructuring  Transactions 

F»'bnuiry  1, 1!K)5. 

Pursuant  to  Set.tion  li)(bj(l)  of  the 
S«'curities  E.xchange  Act  of  19.14 
("Act  •).  15  U.S.C.  §78s(b)(l).  notice  is 
luireby  ^?iven  that  on  )anuary  26,  1995. 
the  Chii  t;o  Board  Options  Exchange, 
Ini:.  (-LHOE"  or  "Exchange'")  filed  with 
I  lie  Securities  and  Exchange 
Comnii.-.sion  ("Couimission"  or  ".SEC") 
the  proposed  rule  change  as  des«,ribed 
in  Hems  I,  II  and  UI  below,  which  Items 
liavf  !)ei;i!  pieprirttl  by  the  self- 
regulatory  or;.',aniza!ion.  The 
Commission  is  pulili.shing  this  notice  to 
solicit  connnents  on  the  proposed  rule 
i:hangt>  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Slalemcut  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exch.inge  proposes  to  incorporate 
in  its  rules  listing  standards  applicable 
to  options  on  securities  issued  in  certain 
I  orporate  restructuring  tran.sactions. 
,  The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
CBOP;,  and  at  the  Commission. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commi.ssion,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  plat;es  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulntor}'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Fnle 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend  its 
rules  to  permit  the  earlier  listing  of 
options  on  securities  i.ssued  by 
iximpanies  in  connection  with  certain 
corporate  restnu.luring  transactions 
("New  Securities").  Currently,,  certain  of 
the  Exchange's  rules  preclude  the  listing 
of  options  on  any  security  until  that 
security  has  been  actively  traded  at  or 
above  a  specific  price  level  for  a  certain 
period  of  time.  For  example,  under 
Exchange  Rule  5.3,  Interpretation  and 
Policy  .01(b)(1),  trading  volume  in  an 
underlying  security  must  be  at  least 
2,400,000  shares  during  the  preceding 
twelve  months  (the  "Volume  Test"). 
Further,  under  Exchange  Rule  5.3, 
Interpretation  and  Polit,^  .01(b)(2),  the 
market  price  for  on  underlying  security 
nni.st  be  at  lea.st  S7. 50  for  the  majority 
of  business  days  during  the  three 
calendar  month  period  preceding  the 
dale  the  sen  urity  is  selected  as  an 
unjierlying  security  (the  "Price  Test"). 

The  propo.sed  nde  change  would 
facilitate  the  earlier  listing  of  options  on 
New  Sei:urities  by  pennitting  the 
Ex(  li.inge  to  determine  whether  a  New 
Security  satisfies  the  Volume  Test  and 
Price  Te.sl  by  refenmce  to  the  trading 
volume  and  market  price  history  of  an 
outstanding  equity  .se<;urity  (the 
"Origin.)!  Security")  previously  issued 
by  till'  i.vstier  of  the  New  Security  (or  an 
affiliate  ihereoll.  Spmfically,  if'(a)  the 
aggregate  market  value,  a.ssets  or 
revenue  attributable  to  a  New  Security 
is  at  least  a  stated  pen:entage  of  the 
same  n^easure  attributable  to  the 
Original  Security  and  if  a  stated 
minimum  value  of  as.sets  or  revenues 
represented  by  the  New  Security,  as 
applicable,  is  satisfied  or  (b)  the 
aggregate  market  value  of  the  New- 


Security  i.s  not  less  than  S500  million,' 
then  the  Excliange  would  he  permitted 
to  determine  whether  a  New  Security 
satisfies  the  Volume  Test  and  Price  Test 
by  reference  to  the  trading  volume  and 
market  price  history  of  the  Original 
Security.  Reference  may  be  made  to  the 
trading  volume  and  market  price  history 
of  the  Original  Security  only  for  tmding 
days  occurring  prior  to  the  ex-date  for 
the  trans,nction  in  which  the  New 
Se«;urity  is  issued  ^  and  prior  to  any 
trading  day  for  which  these  tests  are 
determined  to  be  satisfied  by  referenct} 
to  the  trading  volume  and  market  price 
history  of  the  New  Security.  If  reference 
is  made  to  either  the  trading  volume  or 
market  price  history  of  the  Original 
Security  for  this  purpose  for  any  period 
of  time,  then  reference  must  b<^  made  to 
both  such  criteria  in  respect  of  the 
Original  Security  for  that  period. 

In  addition,  if^the  New  Se<nirity  is  to 
be  listed  on  an  exchange  or  in  an 
automatic  quotation  system  that  has  an 
initial  listing  requirement  equivateiU  to 


*  ITie  pmpoaed  rule  change  would  apply  to  a  New 
Sci  urily  if  .11  loasl  om-  of  ihi;  fuliiiwingcundtiioos 
is  mot: 

(1)  Any  onn  or  iimre  of  {A]  tl>c  aggre^ic  inarikcl 
vdlun  of  ihe  N«!w  Security,  (B|  ihp  .iptjtrgatr  book 
v.iliip  of  Ihe  »9sms  altr>bu(ed  lo  the  biisint'ss 
n-pri'sonlpd  by  Ihe  Mew  Security,  or  (C)  the 
rev«!nu<»  atlribuleii  (o  the  business  repres<>nle<l  t>y 
the  Ni'w  Ser.urily  are  al  least  25%  of  I  he  same 
nuMSi:m  lietcnninod  with  n'.spect  lo  the  Original 
Si'curily  or  Ihe  business  represcnlod  by  Ihe  Oigimtl 
.Snrurily.  as  applicable,  calcukjicd  in  ^i  cumpamble 
nwnner  on  a  basis  that  rcOerts  the  inclusion  of  the 
t)ii.sini'NS  reprvseiiind  by  the  Now  Sectirilv,  provided 
ihul  in  the  case  of  the  qualification  of  a  N«w 

.SfM  urity  undiir  clause  (B),  the  aggregate  ht)ok  valiio 
of  lliu  .i.'i.sots  attributed  to  the  bu.siness  represented 
by  !ho  New  Security  is  not  less  than  S50  miliior.. 
.ind  in  Ihe  lAse  of  tite  i)uatiricaliun  of  a  ^4ew 
.SiK.iirily  under  cLiu.sc  [V.].  the  revenues  attributed 
111  the  basine.<!s  represented  by  the  Ntjw  Security  .ire 
Milt  less  i.h,i:i  $50  million; 

(2)  Any  o:,c  or  mopo  of  (A)  the  aggregate  in»rkel 
v.ilue  (if  the  New  Security,  (B)  ihe  agsregate  bonk. 
v.iliie  iif  the  a».srls  attributed  to  the  busines-s 
rci)ri\sei;tcd  by  the  New  yiet  iirily.  or  (C)  (he 
revenues  .ittribiiled  to  the  business  repiTiented  hy 
the  Neiv  Security  a.-c  at  lea.st  iV  <%  oftiwsaine 
iTii'asure  lieltfrrnincd  with  rc.sppci  to  the  Oriuiiial 
."seciirity  iir  Ihe  business  rcpre.senlcd  by  the  Origiiutl 
.Sfci.nty,  av  .ipplicabie,  calculaled  in  a  comparable 
in.in.-.er  on  a  ba.-sis  that  reflects  the  exclusion  of  the 
business  represented  by  the  New  .Security,  prrmideti 
that  in  Iheiaseiil'lhequalilicalionofa  New 

.Sei  iirity  ur.der  clause  (H).  the  uggregate  l)nok  value 
iif  ihi-  as.sets  .il!ril)u;ed  to  the  business  represented 
by  the  Ninv  Scc-urily  is  not  less  than  S50  million, 
•md  ill  the  ca.sc  of  the  rjualirication  of  a  New 
Si'i  u.'iiy  under  clause  (tj).  the  rrjvenuos  attributed 
lo  llie  business  represented  by  the  New  .Security  are 
ncil  lesslhan  .$5Hni!irion;or 

(1)  The  a.i-j;roRiilf>  market  value  represented  by  the 
Ntnv  .s«  uritv  isai  lejist  five  huiidret?  million 
doll.irs  (S-iOO.IHIO.fMO). 

-■  I  Indi  r  the  proinjMHi  rule  change,  options 
r:onlr.irls  iiuy  not  ir.ilially  be  li.steti  for  tradnig  in 
m.'.piMl  (if  a  .M»'W  .Security  until  such  lime  ,is  shares 
of  Ihe  New  Security  are  is.>:upd  and  oiilslanding  and 
are  ihr  subiec!  of  trading  that  is  not  on  a  "when 
issued"  basis  or  in  any  other  way  cuntin|$?nt  on  ihe 
i.ssu.niicc  or  distribution  of  ifie  shares. 
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the  requirement  of  paragraph  (a)(2)  of 
Interpretation  and  Policy.Ol  under 
Exchange  Rule  5.3  (number  of 
shareholders  must  be  at  least  2.000). 
that  requirement  would  be  deemed  to  be 
satisfied.  Finally,  if  at  least  40  million 
shares  of  a  New  Security  will  be 
outstanding  in  a  restructuring,  the 
Exchange  may  assume  that  the  New 
Security  will  satisfy  the  listing  criteria 
of  both  paragraphs  (a)(1)  (sufficient 
public  float)  and  (a)(2)  of  Interpretation 
and  Policy  .01  under  Exchange  Rule  5.3. 
Before  relying  on  either  of  the 
assumptions  described  above,  the 
Exchange  must  make  a  reasonable 
investigation  as  to  the  number  of 
shareholders  and  public  float  of  the 
New  Security  and  must  not  have 
determined  that  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  will,  in  fat.t, 
not  be  satisfied. 

The  proposed  rule  change  also  would 
revise  one  of  the  Exchange's  guidelines 
relating  to  the  withdrawal  of  approval  of 
underlying  securities.  Currently,  under 
txchange  Rule  5.4,  Intei  pretation  and 
Policy  .01(c)  and  .01(d).  an  underlying 
security  will  not  be  deemed  to  satisfy 
the  Exchange's  listing  criteria  if  the  " 
trading  volume  of  the  underlying 
security  in  all  markets  was  less  than 
1.800,000  shares  in  the  preceding 
twelve  months  (the  "Maintenance 
Volume  Test")  or  if  the  market  price  of 
the  underlying  $ecurity  closed  below  S5 
on  a  majority  of  business  days  during 
the  preceding  six  months  (the  "Market 
Price  Test").  Because  New  Securities 
have  limited  trading  bistorv.  they  may 
be  unable  to  satisfy  the  Maintenance 
Volume  Test  or  the  Market  Price  Test  at 
the  time  options  on  such  securities  are 
first  listed  for  trading  on  the  Exchange. 
Accordingly,  the  proposed  rule  change 
would  add  a  new  Interpretation  and 
Policy  .01(g)  to  Exchange  Rule  5.4  to 
providethat  the  Exchange  may 
determine  whether  a  New  Security 
satisfies  the  Maintenance  Volume  and 
Market  Price  Test  set  forth  in  paragraphs 
(c)  and  (d)  of  that  Interpretation,  as  well 
as  the  comparable  tests  set  forth  in 
Interpretation  and  Policy  .04  of 
Exchange  Rule  5.4,  by  reference  to  the 
trading  volume  and  price  history  of  the 
Original  Security  prior  to 
commencement  of  trading  in  the  New 
Security,  including  "when  issued  ' 
trading. 

2.  Statutory  Basi;> 

The  proposed  rule  change  is 
i;onsistent  with  Section  6(b)  of  the  Act. 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular,  by 
removing  impediments  to  a  free  and 
ipen  market  in  options  covering 


securities  issued  by  companies  engaged 
in  corporate  restructuring  transactions. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

B.  Self-Begulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  resfwct  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  di.sapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.VV., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
w  ith  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-95- 
11  and  should  be  submitted  bv  March 
1.1995. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  dolegatod 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary: 

IFR  Doc.  95-3109  Filed  2-7-95:  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  to  Currency  Warrants 
Based  on  the  Value  of  the  U.S.  DoHar 
in  Relation  to  the  Mexican  Peso 

Fobruar>  2.  1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
( •Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January 
27, 1995,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  list  and  trade 
warrants  based  upon  the  value  of  the 
U.S.  dollar  in  relation  to  the  Mexican 
peso  ("Mexican  Peso  Warrants"),  the 
te.xt  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Seci^Jtary. 
CBOE.  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  Ihe  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  the  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  Sections  (A).  (B),  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements. 


'  15  1  .S.(;.78s(b);i)(  19881 
■I7{:KK-'40.19b-»(1991). 
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(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Exchange  represents  that  it  is 
permitted  to  list  and  trade  currency 
warrants  under  CBOE  Rule  31.5(E).  The 
Exchange  is  now  proposing  to  list  and 
trade  currency  warrants  based  upon  the 
value  of  the  U.S.  dollar  in  relation  to  the 
Mexican  peso.  The  Exchange  further 
reprjjsents  that  the  listing  and  trading  of 
Mexican  Peso  Warrants  will  comply  in 
all  respects  with  CBOE  Rule  31.5(E).  as 
discussed  below. 

Currency  Warrant  Trading 

Mexican  Peso  Warrants  will  be 
unsecured  obligations  of  their  issuers 
and  will  be  cash-settled  in  U.S.  dollars. 
Mexican  Peso  Warrants  will  be 
exercisable  either  throughout  their  life 
(i.e..  Ame^an-style)  or  only 
immedj^ely  prior  to  their  expiration 
dat^/e.,  European-style).  Upon 
exercise,  the  holder  of  a  Mexican  Peso 
Warrant  structured  as  a  "put"  will 
receive  payment  in  U.S.  dollars  to  the 
extent  that  the  value  of  the  Mexican 
peso  has  declined  in  relation  to  the  U.S. 
dollar  below  a  pre-stated  base  level. 
Conversely,  upon  exercise,  holders  of  a 
Mexican  Peso  Warrant  structured  as  a 
"call"  will  receive  payment  in  U.S. 
dollars  to  the  extent  that  the  value  of  the 
Mexican  peso  has  increased  in  relation 
to  the  U.S.  dollar  above  a  pre-stated 
level.  Mexican  Peso  Warrants  that  are 
"out-of-the-money"  at  the  time  of 
expiration  will  expire  worthless. 

Warrant  Listing  Standards  and 
Customer  Safeguards 

CBOE  Rule  31.5(E)  sets  forth  the 
criteria  applicable  to  listing  currency 
warrants.  Any  issue  of  Mexican  Peso 
Warrants  will  conform  to  the  listing 
guidelines  under  Rule  31.5(E)  which 
provide  that:  (1)  The  issuer  will  have 
assets  in  excess  of  $100,000,000  and 
otherwise  substantially  exceed  the  size 
and  earnings  requirements  in  Rule 
31.5(A);  (2)  the  term  of  the  warrants 
shall  be  for  a  period  ranging  from  one 
to  five  years  from  date  of  issuance;  and 
(3)  the  minimum  pubhc  distribution  of 
such  issues  shall  be  one  million 
warrants,  together  with  a  minimum  of 
400  public  holders,  and  have  an 
aggn  gate  market  value  of  at  least  $4 
million. 

On  September  28. 1994,  the  Exchange 
submitted  for  Commission  approval, 
proposed  rules  governing  customer 
protection  and  margin  requirements  for 
stock  index  warrants,  currency  index 
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warrants,  and  currency  warrants. ^  If  the 
Commission  approves  these  proposed 
rules,  the  Exchange  represents  that  the 
listing  and  trading  of  the  proposed 
Mexican  Peso  Warrants  will  be  subject 
to  these  rules. 

The  CBOE  will  also  require  that 
Mexican  Peso  Warrants  be  sold  only  to 
customers  whose  accounts  have  been 
approved  for  options  trading  pursuant 
to  Exchange  Rule  9.7.  The  Exchange 
also  notes  that  the  suitability  standards 
of  Exchange  Rule  9.9  shall  apply  to 
recommendations  in  Mexican  Peso 
Warrants.  Further,  the  Exchange 
represents  that  the  standards  of  Rule 
9.10(a),  regarding  discretionary  orders, 
will  be  applied  to  Mexican  Peso 
Warrants.  Additionally,  the  Exchange 
will  require  that  customer  positions  in 
Mexican  Peso  Warrants  be  subject  to  the 
margin  requirements  applicable  to 
foreign  currency  options. 

Prior  to  the  commencement  of  trading 
of  Mexican  Peso  Warrants,  the  Exchange 
will  distribute  a  circular  to  its 
membership  calling  attention  to  certain 
compliance  responsibilities  when 
handling  transactions  in  Index  warrants. 
The  Exchange  will  submit  a  draft  of  the 
circular  to  the  Commission  staff  for 
approval  prior  to  distribution  to 
members. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act,*  in  particular,  in  that  it  is 
designed  to  facilitate  transactions  in 
securities  and  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market  by  providing  investors 
with  a  low-cost  means  of  participating 
in  the  performance  of  the  Mexican 
economy  or  hedging  against  the  risk  of 
investing  in  that  economy. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Otht^rs 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


'See  Securities  Exchange  Act  Reloa.so  No.  35178 
(December  29. 1994).  60  FR  2409  ((aniiarv  0.  1904) 
(notice  of  File  No.  SR-CBOE-94-34). 

■•ISU.S.C.  78f(b)(5)(1988). 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No.  SR-CBOE-95-12  and  should  be 
submitted  by  March  1,  1995. 

For  the  Commission,  by  the  Division  uf 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

jFR  Dor.  95-3108  Filed  2-7-95;  8:45  am! 
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Self-Regulatory  brganizations;  Order 
Approving  a  Proposed  Rule  Change 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  2  to  ttie  Proposed 
Rule  Ctiange  by  the  Ctiicago  Board 
Options  Exchange,  Inc.,  Relating  to  the 
Listing  of  Options  and  Long-Term 
Options  on  the  CBOE  Emerging  Asian 
Markets  Index  and  Long-Term  Options 
on  a  Reduced-Value  CBOE  Emerging 
Asian  Markets  Index 

laiuiary  31,  1995. 

I.  Introduction 

On  June  30, 1994,  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE"  or 

Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-^ 
thereunder,^  a  proposed  rule  change  to 
provide  for  the  listing  and  trading  of 
index  options  on  the  CBOE  Emerging 
Asian  Markets  Index  ("Asian  Markets 
Index"  or  "Index").  The  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change  on  August  18. 1994.3  Notice  of 
the  proposal,  as  amended,  appeared  in 
the  Federal  Register  on  August  26. 
1994."  The  Exchange  subsequently  filed 
Amendment  No.  2  to  the  proposed  rule 
change  on  January  26.  1995. s  No 
comment  letters  were  received  on  the 
proposed  rule  change.  This  order 
approves  the  Exchange's  proposal,  as 
amended. 

II.  Description  of  Proposal 

A.  General 

The  CBOE  proposes  to  list  for  trading 
options  on  the  A-sian  Markets  Index,  a 
new  securities  index  developed  by  the 


'  IS  U.S.C.  788(b)(li:(1988). 

-  17C;FR240.19b-4(1992). 
'In  Amendment  No.  1.  the  Exchange  proposed  to 
treat  the  Asian  Markets  Index  as  a  narrow-based 
indpx  forpurposesoftnargin.  position li.-nits.  the 
exercise  limits.  Pursuant  to  CBOE  Rule  24.4A.  the 
position  limits  for  the  Index  will  initiallv  be  set  at 
10,500  contracts.  See  Latter  from  Eileen  Smith. 
Director.  Product  Devdopment.  Research 
nepartmenl.  CBOE.  to  Brad  Ritter,  Senior  Coun.sel. 
Office  of  Market  Supervision  CO.MS").  Division  of 
Market  Regulation  ("DWision").  Commission,  dated 
August  18.  1994. 

•"  Sec  Securities  ExcHatnge  Act  Release  No.  34553 
(August  19.  1994).  59  PR  44205  (August  26.  J9941 

■•  In  Amendment  No.  2.  the  Exchange  proposed: 
( 1 )  to  reduce  the  numt)er  of  components  in  the 
Index  from  16  to  75:  and  (2)  several  amendments, 
iis  di»cu.ssed  more  fully  herein,  regarding  the 
maiiilenanc-e  criteria  far  the  Index.  See  Letter  from 
loseph  Levin,  Vice  President,  Research  Depart.menl. 
CBOE.  to  Brad  Ritter. Senior  Counsel.  QMS. 
Division.  Commission,  dated  lanuarv  IG.  1995 
(  '.^mendmenl  No.  2"). 


CBOE.  The  Asian  Markets  Index  is 
composed  of  the  securities  issued  by  15 
closed-end  mutual  funds 6  that  are 
traded  on  the  New  York  Stock  Exchange 
(  "NYSE")  and  that  invest  in  the  stocks 
of  firms  in  emerging  Asian  economies, 
excluding  Japan.'  The  CBOE  also 
proposes  to  list  either  long-term  options 
on  the  full-value  Index  or  long-term 
options  on  a  reduced-value  Index  that 
will  be  computed  at  one-tenth  of  the 
value  of  the  Asian  Markets  Index 
("Asian  Markets  LEAPS"  or  "Index 
LEAPS").*  Asian  Markets  LEAPS  will 
trade  independent  of  and  in  addition  to 
regular  Index  options  traded  on  the 
Exchange.^  however,  as  discussed 
below,  for  purposes  of  position  and 
exercise  limits,  positions  in  Index 
LEAPS  and  regular  Index  options  will 
be  aggregated. 

B.  Composition  of  the  Index 

The  Index  was  designed  by  the 
Exchange  and  is  based  on  the  securities 
issued  by  15  closed-end  mutual  funds 
that  invest  in  the  stocks  of  firms  in 
emerging  Asian  economies,  excluding 
Japan.  The  shares  of  each  of  the  closed- 
end  funds  contained  in  the  Index  trade 
in  the  U.S.  on  the  NYSE.  The  Index  is 
price-weighted  and  will  be  calculated 
on  a  real-time  basis  using  la.st  sale  prices 
of  the  shares  of  the  closed-end  funds 
comprising  the  Index. 

As  of  the  close  of  trading  on  January 
4.  1995.  the  Index  was  valued  at  122.35. 


•Id. 

'The  components  of  the  Index  are  the:  .\>i\» 
Pacific  Kund:  Asia  Tigers  Fund  Inc.;  China  I'und 
Inc.:  Greater  China  Fund  Inc.;  lardine  Fleming 
C.hin.T  Region  Fund  Inc.:  Morgan  Stanley  India 
Fund:  Jakarta  Growth  Fund  Inc.;  Korea  Fund  Ini .: 
Korea  Equity  Fund  Inc.;  Malaysia  Fund  Inc.;  First 
Philippine  Fund  Inc.;  Singapore  Fund  Inc.;  ROC 
Taiwan  Fimd:  Taiwan  Fund  Inc.;  and  Thai  Fund 
Int. 

"  l.E.M'S  is  an  acron\-ni  for  Long-Term  Equity 
Anticipation  Securities.  LE.\PS  are  long-term  index 
opiion  series  that  expire  from  12  to  36  months  from 
their  date  of  issuance.  See  CBOE  Rule  24.9(b)(l ). 
The  Commission  notes  that  the  Exchange  has 
submitted  a  proposed  rule  change  to  allow  the 
CBOE  to  list  index  LEAPS  that  expire  up  to  60 
months  from,  tr.eir  date  of  issuance  and  to  allow  up 
to  10  expiration  months  to  be  outstanding  at  anv 
one  time.  See  Securities  Exchange  Act  Release  No. 
35278  (lanuary  25.  1995). 

"  According  to  the  CBOE.  the  Asian  Markets 
Index  represents  a  segment  of  the  U.S.  equity 
market  that  is  not  currently  represented  in  the 
derivative  markets  and  as  such,  the  CBOE 
concludes,  should  offer  investors  a  low-cost  means 
of  achieving  diversification  of  their  portfolios 
toward  or  away  from  emerging  Asian  market 
securities.  The  CBOE  believes  the  Index  will 
provide  retail  and  institutional  investors  with  a 
means  of  benefitting  from  their  forecasts  of  the 
porfonrance  of  emerging  Asian  market  securities. 
The  Exchange  further  believes  that  options  on  the 
Index  also  can  be  utilized  by  portfolio  managers 
and  investors  as  a  means  of  hedging  the  risks  of 
investing  in  emerging  Asian  market  securities  either 
directly  or  through  mutual  funds  that  invest 
primarily  in  Asian  market  securities. 


Also  as  of  that  date  the  market 
capitalizations  of  the  individual  closed- 
end  fund  securities  in  the  Index  ranged 
from  a  high  of  $628.65  million  to  a  low 
of  $46.36  milHon.  with  the  mean  and 
median  being  $205.05  million  and 
$172.65  million,  respectively.  The  total 
market  capitalization  of  the  securities  in 
the  Index  on  that  date  was  $3.08  billion. 
The  price  per  share  of  the  closed-end 
fund  securities  comprising  the  Index  on 
January  4. 1995.  ranged  from  a  high  of 
S28.13  to  a  low  of  $8.63.  with  an  ' 
average  price  per  share  of  $14.99.'" 

The  average  daily  trading  volume  of 
the  shares  of  the  closed-end  funds 
contained  in  the  Index,  for  the  period 
from  July  1.  1994,  through  December  31, 
1994,  ranged  from  a  high  of  118.056 
shares  per  day  to  a  low  of  9.984  shares 
per  day.  As  of  January  4.  1995,  no  single 
closed-end  fund  security  contained  in 
the  Index  accounted  for  more  than 
12.51%  of  the  Index's  total  value  and 
the  percentage  weighting  of  the  five 
largest  issues  in  the  Index  accounted  for 
48.80%  oTthe  Index's  value.  The 
percentage  weighting  of  the  lowest 
weighted  securities  issued  by  a  closed- 
end  fund  contained  in  the  Index  was 
3.84%  of  the  value  of  the  Index  and  the 
percentage  weighting  of  the  five 
smallest  closed-end  fund  securities 
contained  in  the  Index  accounted  for 
22.29%  of  the  Index's  value.''  Based  on 
the  aggregate  holdings  of  the  mutual 
funds  represented  in  the  Index,  as 
disclosed  in  the  most  recent  semiannual 
reports  of  the  component  closed-end 
funds  filed  with  the  Commission  prior 
to  August  16. 1994.  the  CBOE  represents 
that  securities  from  no  single  country 
accounted  for  more  than  16.25%  (Hong 
Kong)  nor  less  than  4.50%  (China)  of  the 
weight  of  the  Index.  Based  on  the  same 
semiannual  reports,  by  aggregating  the 
holdings  of  the  closed-end  funds 
comprising  the  Index,  the  CBOE 
represents  that  no  single  security  held 
by  one  or  more  of  the  component 
mutual  funds  accounted  for  mc*^  than 
1.25%  of  the  weight  of  the  Indt\  '- 
Finally,  more  than  10  emerging  .^sian 
countries  are  repre.sented  through  the 
holdings  of  the  component  funds 
comprising  the  Index.' ' 


.sii/ira  nme  5 


'"Scr  .\niondment  No. 

"W 

'-For  example,  four  o;  the  15  component  fund. 
held  shares  of  China  Light  &  Power  lased  on  these 
semiannual  repons.  By  aggregating  the  [msitinns  ol 
these  four  mutual  funds.  China  Light  &  PowTr 
accounted  for  0.73%  of  weight  of  the  Index.  See 
Letter  from  Eileen  Smith.  Director.  Product 
Development.  Research  Department.  CBOE.  to  Br.id 
Ritter.  Senior  Counsel.  OMS  Division.  Commission, 
dated  August  16. 1994  (-Augu.si  ifi  Leter "I 

"1,1 
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C.  Maintenance 

The  Index  will  be  maintained  by  the 
CBOE.  The  CBOE  may  change  the 
composition  of  the  Index  at  any  time, 
subject  to  compliance  with  the 
maintenance  criteria  discussed  below, 
to  reflect  the  conditions  in  the  emerging 
Asian  securities  markets,  excluding 
Japan.  If  it  becomes  necessary  to  replace 
the  securities  issued  by  a  clo,sed-end 
fund  contained  in  the  Index,  the 
Exchange  repre.sents  that  every  effort 
will  be  made  to  add  only  replacement 
securities  issued  by  closed-end  mutual 
funds  that  preserve  the  character  of  the 
Index  and  that  are  listed  on  either  the 
American  Stock  Exchange  ("Amex")  or 
the  NYSE,  or  that  are  Nasdaq  National 
Market  ("Nasdaq/NM")  securities.'^  In 
considering  .securities  of  closed-end 
mutual  funds  to  be  added  to  the  Index, 
the  CBOE  will  take  into  account  the 
capitalization,  liquidity,  volatility,  and 
name  recognition  of  the  particular 
closed-end  funds  and  the  .securities 
issued  by  those  mutual  funds.  P'urther. 
a  closed-end  fund  represented  in  tha 
Index  may  be  replaced  in  the  event  of 
certain  events,  .such  ass  a  change  in  the 
investment  objectives  of  the  mutual 
fund.  The  Exchange  will  most  likely 
maintain  securities  representing  15 
closed-end  funds  in  the  Index.'*  In 
addition,  in  choosing  securities  issued 
by  closed-end  funds  as  replacements  for 
or  additions  to  the  Index,  the  CBOE  will 
not  make  a  composition  change  that 
would  result  in  less  than  75%  of  the 
weight  of  the  Index  or  75%  of  the 
number  of  closed-end  funds  represented 
in  the  Index  satisfying  the  listing  criteria 
for  standardized  options  trading  set 
forth  in  CBOE  Rule  5.3,  Interpretation 
and  Policy  .01  (for  mutual  fund 
securities  that  are  not  then  the  subject 
of  standardized  options  trading)"-  and 
CBOE  Rule  5.4,  Interpretation  and 
Policy  .01  (for  mutual  fund  securities 
that  are  then  the  .subject  of  standardized 


'■'  Additionally,  the  CBOE  will  be  required  lo 
ensure  that  each  closed-end  fund  security 
comprising  the  Index  is  a  "reported  security"  as 
defined  m  Rule  llAa3-l  of  the  Act.  See 
Amendment  No.  2,  supra  note  5. 

"  If  the  CBOE  determines  lo  increa.se  the  number 
of  components  to  greater  than  20  or  to  decrease  the 
number  of  components  lo  less  than  10.  the 
Exchange  will  be  required  to  submit  a  rule  filing 
pursuant  to  Section  19(b)  of  the  .Act.  fd 

"•Id.  The  CBOE's  options  listing  standards, 
which  are  uniform  among  the  options  exchanges, 
provide  that  a  security  underlying  an  option  must, 
among  other  things,  meet  the  following 
requirements;  (1)  the  public  float  must  be  at  least 
7.000.000  shares;  (2)  there  must  be  a  minimum  of 
2.000  stockholders:  (3)  trading  volume  in  the  U..S. 
must  have  been  at  least  2.4  million  over  the 
preceding  twelve  months;  and  (4)  the  U.S.  market 
price  must  have  been  at  least  S7.50  for  a  majority 
of  the  busineiis  days  during  the  preceding  three 

calendarmonths.  See  CBOE  rule  5.3.  Interpretation 
and  Policy  .01. 


options  trading). '7  Additionally,  at  lea.st 
twice  each  year  the  CBOE  will  review 
the  Index  to  ensure  that  not  less  than 
75%  of  the  weight  of  the  Index  and  75% 
of  the  number  of  clo.sed-end  funds 
represented  in  the  Index  continue  to 
satisfy  the  criteria  for  standardized 
options  trading  set  forth  in  CBOE  Rule 
5.3,  Interpretation  and  Policy  .01  (for 
mutual  fund  securities  that  are  not  then 
the  subject  of  standardized  options 
trading)  and  CBOE  Rule  5.4, 
Interpretation  and  Policy  .01  (for  mutual 
fund  securities  that  are  then  the  subject 
of  standardized  options  trading). 

Moreover,  at  least  twice  each  year, 
based  on  the  most  recent  Commis.sion 
filings  by  the  closed-end  funds 
repre-sented  in  the  Index,  the  CBOE  will 
review  the  holdings  of  each  of  the 
closed-end  funds  and  will  promptly 
notify  the  Commission  if  it  becomes 
aware  that:  (1)  any  security  held  by  one 
or  more  mutual  funds  represented  in  the 
Index,  in  aggregate,  accounts  for  more 
than  5%  of  the  weight  of  the  Index;  or 
(2)  securities  from  any  one  country  held 
by  one  or  more  mutual  funds 
represented  in  the  Index,  in  aggregate, 
account  for  more  than  25%  of  the 
weight  of  the  Index. 

Finally,  the  CBOE  will  promptly 
notify  the  Commission  staff  at  any  time 
that  the  CBOE  determines  that  the 
securities  of  a  closed-end  fund 
contained  in  the  Index  account  for  more 
than  15%  of  the  weight  of  the  Index  if: 
(1)  the  shares  of  the  mutual  fund  do  not 
.satisfy  the  listing  eligibility 
requirements  in  CBOE  Rule  5.3, 
Interpretation  and  Policy  .01  (if  the 
mutual  fund  does  not  then  have 
standardized  options  trading  on  its 
shares):  or  (2)  the  shares  of  the  mutual 
fund  do  not  satisfy  the  maintenance 
eligibility  requirements  in  CBOE  Rule 
5.4,  Interpretation  and  Policy  .01  (if  the 
mutual  fund  has  standardized  options 
trading  on  its  shares).  "^ 

The  CBOE  will  promptly  notify  the 
Commission  staff  at  any  time  that  the 
CBOE  determines  that  either  the  Index 
or  the  securities  issued  by  the  closed- 
end  funds  comprising  the  Index  fail  to 
satisfy  any  of  the  above  maintenance 
criteria.  Further,  in  such  an  event,  the 


'"  .See  Amendment  No.  2.  supni  note  .■>.  The 
CBOE's  options  maintenance  standards,  which  are 
uniform  among  the  options  exchanges,  provide  that 
a  security  underlying  an  option  mu.st.  among  other 
things,  meet  the  following  requirements;  (1)  the 
public  Hoat  must  be  at  least  6.300.000  shares;  (2) 
there  must  be  a  minimum  of  1.600  stockholders;  (3) 
trading  volume  in  the  U.S.  must  have  been  at  least 
1.8  million  over  the  preceding  twelve  months;  and 
(4)  the  U.S.  market  price  must  have  been  at  least 
S5.00  for  a  majority  of  the  business  davs  during  the 
preceding  six  calendar  months.  See  CBOE  Rule  .■>.3. 
Interpretation  and  Policy  .01. 

'"See  Amendment  No.  2.  siipw  note  fi. 


Exchange  will  not  open  for  trading  an\' 
additional  series  of  Index  options  or 
Index  LEAPS  unless  the  Exchange 
determines  that  such  failure  is  not 
significant,  and  the  Commission  stall 
affirmatively  concurs  in  that 
determination,  or  unless  the 
Commission  spe(;ifically  approves  the 
continued  listing  of  that  class  of  Index 
options  or  Index  LEAPS  pursuant  to  a 
proposal  filed  in  accordance  with 
Section  19(b)(2)  of  the  Act.^^ 

D.  Applicobility  of  CBOE  Fitiles 
Regarding  Index  Options 

Except  as  modified  by  this  order,  the 
rules  iij  Chapter  XXIV  of  the  CBOE 
Rules  will  be  applicable  to  Index 
options  and  full-value  and  reduced- 
value  Index  LEAPS.  In  accordance  willi 
Chapter  XXIV  of  CBOE's  rules,  the 
Index  will  be  treated  as  a  narrow-hnscd 
index  for  purpo.ses  of  applicable 
position  and  exercise  limits,  policies 
regarding  trading  halts  and  suspensions, 
and  margin  treatment. ^^ 

E.  Calculation  of  the  Index 

The  CBOE  Emerging  Asian  Markets 
Index  is  a  price-weighted  index  and 
reflects  changes  in  the  prices  of  the 
clo.sed-end  mutual  fund  securities 
comprising  the  Index  relative  to  the 
Index's  base  date  of  December  31,  19H1. 
Specifically,  the  Index  value  is 
calculated  by  adding  the  prices  of  the 
mutual  fund  securities  comprising  the 
Index  and  then  dividing  this  summation 
by  a  divisor  that  is  equal  to  the  number 
of  the  closed-end  funds  represented  in 
the  Index  in  order  to  obtain  an  average 
price.  To  maintain  the  continuity  of  the 
Index,  the  divisor  will  be  adju.sted  to 
reflect  non-market  changes  in  the  prices 
of  the  closed-end  fund  securities 
comprising  the  Index  as  well  as  changes 
in  the  composition  of  the  Index. 
Changes  that  may  result  in  divisor 
adjustments  include,  but  are  not  limited 
to.  certain  rights  issuances. 

The  Index  will  be  calculated 
continuously  and  will  be  disseminated 
to  the  Options  Price  Reporting 
Authority  ("OPRA")  every  fifteen 
seconds  by  the  CBOE,  based  on  the  last- 
sale  prices  of  the  closed-end  fund 
securities  comprising  the  Index. ^i 
OPRA,  in  turn,  will  disseminate  the 
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-".Sec  inrra  Section  II.H. 

■' '  For  purposes  of  dissemination  of  thn  Index ' 
value,  if  the  shares  of  a  mutual  fund  included  in 
the  Index  have  not  opened  for  trading,  the  CBOL 
will  use  the  closing  value  oftho.se  shares  on  the 
prior  trading  day  when  calculating  the  value  of  the 
Index,  until  the  shares  of  the  mutual  fund  open  for 
trading. 


Index  value  to  other  financial  vendors 
such  as  Reuters.  Telerate,  and  Quotron. 

The  Index  value  for  purposes  of 
settling  outstanding  regular  Index 
options  and  fufl-value  and  reduced- 
value  Index  LEAPS  contracts  upon 
expiration  will  be  calculated  based 
upon  the  regular  way  opening  sale 
prices  for  each  of  the  closed-end  fund 
securities  comprising  the  Index  in  their 
primary  market  on  the  last  trading  day 
prior  to  expiratlon.^z  In  the  event  that  a 
closed-end  fund  security  traded  as  a 
Nasdaq/NM  security  is  added  to  the 
Index,  the  first  reported  sale  prices  for 
those  shares  will  be  used  for 
determining  a  settlement  value.  Once 
the  shares  of  all  of  the  mutual  funds 
represented  in  the  Index  have  opened 
for  trading,  the  value  of  the  Index  will 
be  determined  and  that  value  will  be 
u.sed  as  the  final  settlement  value  for 
expiring  Index  options  contracts, 
including  full-value  and  reduced-value 
Index  LEAPS.  If  any  of  the  closed-end 
fund  securities  contained  in  the  Index 
do  not  open  for  trading  on  the  last 
trading  day  before  expiration,  then  the 
prior  trading  day's  {i.e.,  nomally 
Thursday's)  last  sale  price  will  be  used 
in  the  Index  value  calculation.  In  this 
regard,  before  deciding  to  use 
Thursday's  closing  value  for  a  closed- 
end  fund  security  contained  in  the 
Index  for  purposes  of  determining  the 
settlement  value  of  the  Index,  the  CBOE 
will  wait  until  the  end  of  the  trading 
day  on  Expiration  Friday  (as  defined 
herein). 

F.  Contract  Specifications 

The  proposed  options  on  the  Index 
will  be  cash-settled,  European-style 
options.23  Standard  options  trading 
hours  (8:30  a.m.  lo  3:15  p.m.^-*  Central 
Standard  time)  will  apply  to  the 
contracts.  The  Index  multiplier  will  be 
100.  The  strike  price  interval  will  be 
55.00  for  full-value  Index  options  with 
a  duration  of  one  year  or  less  to 
expiration. 25  in  Addition,  pursuant  to 
CBOE  rule  24.9,  there  may  be  up  to  six 
expiration  months  outstanding  at  any 
given  time.  Specifically,  there  may  be 
up  to  three  expiitation  months  from  the 
March,  June,  September,  and  December 
cycle  plus  up  to  three  additional  near- 


•-.\s  noted  above,  llle  current  primary  market  for 
erfch  of  the  closed-enji  fund  securities  comprising 
the  Index  is  the  NYS^. 

- '  A  European-styl^  Option  can  Ix-  exercised  only 
during  a  specified  period  before  the  option  expires. 

-■■•Telephone  conversation  between  Eileen  Smith. 
Director.  Product  Development,  Research 
Department.  CBOE.  and  Brad  Ritter.  Senior 
Counsel.  OMS.  Division.  Commission,  on  Januarv 
27,  1995.  , 

''For  a  descriplionjof  the  strike  price  intervals  for 
reduced-value  Index  Options  and  long-term  Index 
options.  S(ye  infra.  Section  II.G. 


term  months  so  that  the  two  nearest 
term  months  will  always  be  available. 
As  described  in  more  detail  below,  the 
Exchange  also  intends  to  list  several 
Index  LEAPS  series  that  expire  from  12 
to  36  months  from  the  date  of 
issuance.26 

Lastly,  the  options  on  the  Index  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month 
("Expiration  Friday").  Accordingly, 
because  options  on  the  Index  will  settle 
based  upon  opening  prices  of  the 
closed-end  fund  securities  comprising 
the  Index  on  the  last  trading  day  before 
expiration  (normally  Expiration  Friday), 
the  last  trading  day  for  an  expiring 
Index  option  series  will  normally  be  the 
second  to  the  last  business  day  before 
expiration  (normally  a  Thursday). 

G.  Listing  of  Long-Term  Options  on  the 
Full-Value  or  Reduced-Value  Asian 
Markets  Index 

The  proposal  provides  that  the 
Exchange  may  list  long-term  Index 
options  that  expire  from  12  to  36 
months  from  listing  based  on  the  full- 
value  Index  or  a  reduced-value  Index 
that  will  be  computed  at  one-tenth  of 
.  the  full-value  Asian  Markets  Index. 2' 
Existing  Exchange  requirements 
applicable  to  full-value  Index  options 
will  apply  to  full-value  and  reduced- 
value  Index  LEAPS.28  The  current  and 
closing  Index  value  for  reduced-value 
Asian  Markets  LEAPS  will  be  computed 
by  dividing  the  value  of  the  full-value 
Index  by  10  and  rounding  the  resulting 
figure  to  the  nearest  one-hundredth.  For 
e.xample,  an  Index  value  of  122.36 
would  be  12.24  for  the  reduced-value 
Index  LEAPS  and  an  Index  value  of 
122.34  would  be  12.23  for  the  reduced- 
value  Index  LEAPS.  The  reduced-value 
Index  LEAPS  will  also  be  European- 
st\  le  and  will  be  subject  to  the  same 
rules  that  go\ern  the  trading  of  Index 
options,  including  sales  practice  rules, 
margin  requirements  and  fioor  trading 
procedures.  Pursuant  to  CBOE  Rule 
24.9,  the  strike  price  interval  for  the 
reduced-value  Index  LEAPS  will  be  no 
less  than  S2.50  instead  of  S5.00. 

H.  Position  and  Exercise  Limits.  Margin 
Requirements,  and  Trading  Halts 

Exchange  rules  governing  margin 
requirements, -9  position  and  exercise 


-'■  See  supra  note  8 

.-•■w. 

-"SeeCBOERult  24.9(b) 

-■'Pursuant  to  CBOE  Rule  24. 11.  the  margin 
requirements  for  the  Index  options  will  be:  [1)  for 
short  options  positions.  100%  of  the  current  market 
value  of  the  options  contract  plus  20%  of  the 
underlying  aggregate  Index  value,  less  any  out-of- 
the-money  amount,  with  a  minimum  requirement  of 
the  options  premium  plus  10%  of  the  underlving 


limits, 30  and  trading  halt  procedures 'i 
that  are  applicable  to  the  trading  of 
narrow-based  index  options  will  apply 
to  options  traded  on  the  Index.  The 
proposal  further  provides  that,  for 
purposes  of  determining  whether  given 
positions  in  full-value  and  reduced- 
value  Index  LEAPS  comply  with 
applicable  position  and  exercise  limits, 
positions  in  full-value  and  reduced- 
value  Index  LEAPS  will  be  aggregated 
with  positions  in  the  regular  Index 
options.  For  these  purposes,  ten 
reduced-value  contracts  will  equal  one 
full-value  contract. 

/.  Sun'eillance 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 
Exchange's  other  index  options  will  also 
be  used  to  monitor  trading  in  regular 
Index  options  and  in  full-value  and 
reduced-value  Index  LEAPS.  These 
procedures  include  complete  access  to 
trading  activity  in  the  shares  of  the 
mutual  funds  comprising  the  Index. 
Further,  the  Intermarket  Surveillance 
Group  Agreement  will  be  applicable  to 
the  trading  of  options  on  the  Index.^^ 

III.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  national  securities 
exchange  and,  in  particular,  the 


Index  value:  and  (2!  for  long  options  positions. 
100%  of  the  options  premium  paid. 

"■Pursuant  to  CBOE  Rules  24.4A  and  24.5. 
respectively,  the  position  and  exercise  limits  for  the 
Index  options  will  be  10.500  contracts,  unle.ss  the 
Exchange  determines,  pursuant  lo  such  rules,  that 
a  lower  limit  is  warranted. 

"  Pursuant  to  CBOE  Rule  24.7,  the  trading  on  the 
CBOE  of  Index  options  and  Index  LEAPS  mav  be 
halted  or  suspended  whenever  trading  in 
underlving  mutual  fund  shares  whose  wp:>;hted 
value  represents  more  than  20%  of  the  In.iex  value 
are  halted  or  suspended. 

'-Thelniennarket  Surveillance  Group  ;-|S(;'i 
was  formed  on  Inlv  14.  1983  to.  among  other  things, 
coordinate  more  etfeciively  sun-eillance  and 
investigative  information  sharing  arrangements  in 
the  slock  and  options  markets.  See  Intermarket 
Surveillance  Group  Agreement,  (uly  14.  19H3  The 
m«st  recent  amendment  lo  the  ISG  .Agreement, 
which  incorporates  the  original  agreement  and  all 
amendments  made  thereafter,  was  signed  bv  IS(; 
members  on  January  29.  1990.  See  Second 
.Amendment  to  the  Intermarket  Surveillance  Group 
Ai;reement.  [anuary  29.  1990.  The  members  of  the 
ISc;  are:  the  Amex;  the  Boston  Stock  Exchange.  Inc  . 
the  CBOE.  the  Chicago  Slock  Exchange.  Inc.:  the 
National  Association  of  Securities  Dealers.  Inc. 
("NASD");  the  NYSE,  the  Pacific  Stock  Exchange 
Inc.;  and  the  Philadelphia  Stock  Exchange.  Im 
Because  of  potential  opportunities  for  trading 
abuses  involving  stock  index  futures,  slock  options, 
and  the  underlying  stock  and  the  need  for  greater 
sharing  of  surveillance  information  for  these 
potential  intermarket  trading  abuses,  the  major 
stock  index  futures  exchanges  leg.,  the  Chicago 
Mercantile  Exchange  and  the  Chicago  Board  of 
Trade)  joinejt  the  ISG  as  affiliate  members  in  I9')n 
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requirements  of  Section  6(b)(5).33 
Specifically,  the  Commission  finds  that 
the  trading  of  Asian  Markets  Index 
options,  including  full-value  and 
reduced-value  Index  LEAPs,  will  serve 
to  promote  the  public  interest  and  help 
to  remove  impediments  to  a  firee  and 
open  securities  market  by  providing 
investors  with  a  means  of  hedging 
exposure  to  market  risk  associated  with 
emerging  Asian  market  securities.^-* 

The  trading  of  options  on  the  Asian 
Markets  Index,  including  full-value  and 
reduced-value  Index  LEAPS,  however, 
raises  several  issues  related  to  index 
design,  customer  protection, 
surveillance,  and  market  impact.  The 
Commission  believes,  for  the  reasons 
discussed  below,  that  the  CBOE  has 
adequately  addressed  these  issues. 

A.  Index  Design  and  Structure 

The  Commi-ssion  finds  that  it  is 
appropriate  to  treat  the  Asian  Markets 
Index  as  a  narrow-based  index  under 
CBOE  rules  for  purposes  of  applicable 
position  and  exercise  limits,  trading  halt 
and  suspension  procedures,  and  margin 
treatment.  Although  the  closed-end 
funds  represented  in  the  Index,  in 
aggregate,  hold  in  excess  of  180 
individual  Asian  market  securities.^* 
the  Asian  Markets  Index  is  composed  of 
securities  representing  only  15  closed- 
end  mutual  funds.a**  Accordingly,  in 
light  of  the  limited  number  of  closed- 
end  fund  securities  contained  in  the 
Index,  the  Commission  believes  it  is 
proper  to  treat  the  Asian  Markets  Index 
as  narrow-based  for  the  regulatory 
purposes  noted  above. 

The  Commission  also  finds  that  the 
large  capitalizations,  liquid  markets, 
and  relafive  weightings  of  the  closed- 
end  fund  securities  comprising  the 
Index  significantly  minimizes  the 
potential  for  manipulation  of  the  Index'. 
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•    15U.S.C.  78f(b)t5)(!'J8H). 

J-"  Pursuant  lo  Section  6|b)(,S)  of  the  .\U.  Iho 
tjomniission  miisl  predii;v)to  approval  of  any  iibw 
option  proposal  upon  a  finding  that  the 
introduction  of  iuch  nnw  derivative  initrumcnt  is 
in  the  public  interest.  Such  a  finding  would  iw 
difliciilt  for  ^  derivative  instrument  that  r^.^fed  no 
hpiigins;  nr  other  economic  funi;Iion  b<!c«u»o  any 
Ix  nc  fits  that  ruight  be  derived  by  market 
piirUcipants  likely  would  be  oulweighi-d  by  the 
potent ial  form.mipulalion.  di,Tiini.>.hed  public 
confiiiencp  in  the  integrity  of  Ihs  niarkeUi.  and  oliu:r 
v;ilid  reguLitory  concerns.  In  this  regard,  the  trading 
of  listed  Index  options  ind  full  value  and  reduced- 
value  Index  l.E.XPS  will  provide  investors  with  a 
hedsing  v.-hicle  that  .should  reflect  the  overall 
movement  of  .Asian  market  sc-uritics.  excluding 
|ap.-incse  securities,  rcpre,senled  thriiu;;h  the 
holdings  of  closed  end  mutu.il  funds  U.ii\>n\  in  the 
U.S. 

'^  See  August  16,  l*ttpr.  supra  note  12. 

"•The  rediiced-value  Asian  Markets  Index,  which 
consists  of  the  same  oomponcnt  mutual  fund 
roniponenl.s  .is  the  Index  aiid  is  calculated  by 
dividing  the  Index  value  by  ten,  is  idcnlital  lo  tbd 
Asian  Mirkcts  Index 


First,  the  overwhelming  majority  of  the 
closed-end  fund  securities  comprising 
the  Index  are  actively  traded,  with  an 
average  daily  trading  volume  for  all 
such  mutual  fund  shares  for  the  period 
from  July  1, 1994  through  December  31, 

1994,  of  approximately  53.568  shares 
per  day.  Second,  the  market 
capitalizations  of  the  closed-end  fund 
securities  in  the  Index  are  large,  ranging 
from  a  high  of  S628.65  million  to  a  low 
of  $46.36  million  as  of  January  4,  1995, 
with  the  mean  and  median  being 
$205.05  million  and  $172.65  million, 
respectively.  Third,  although  the  Index 
is  composed  of  securities  representing 
only  15  closed-end  mutual  funds,  no 
particular  security  or  group  of  closed- 
end  fund  securities  dominates  the 
Index.  Specifically,  as  of  January  4, 

1995,  no  closed-end  fund  security 
contained  in  the  Index  accounted  for 
more  than  12.51%  of  the  Index's  total 
value  and  the  percentage  weighting  of 
the  five  largest  closed-end  fund 
securities  in  the  Index  accounted  for 
48.80%  of  the  Index's  vaJue. 

Fourth,  the  proposed  maintenance 
criteria  will  serve  to  ensure  that:  (1)  the 
Index  remains  comprised  substantially 
of  clo.sed-end  mutual  funds  that  are 
highly  capitalized  and  that  have  liquid 
markets  for  their  i.ssued  securities;  and 
(2)  the  Index  is  not  dominated  by  any 
one  mutual  fund  security  that  does  not 
satisfy  the  Exchange's  options  listing 
criteria,  any  one  security  held  by  one  or 
more  of  the  mutual  funds  represented  in 
the  Index,  or  securities  from  any  one 
country  held  by  one  or  more  of  the 
mutual  funds  represented  in  the  Index. 
Specifically,  in  considering  changes  to 
the  composition  of  the  Index,  75%  of 
the  weight  of  the  Index  and  75%  of  the 
number  of  closed-end  mutual  funds 
represented  in  the  Index  must  comply 
with  the  listing  criteria  for  standardized 
options  trading  set  forth  in  CBOE  Rule 
5.3.  Interpretation  and  Policy  .01  (for 
mutual  fund  securities  th.nt  are  not  then 
the  subject  of  standardized  options 
trading)  and  CBOE  Rule  5.4, 
Intorprefalion  and  Policy  .01  (for  mutu.nl 
fund  securities  that  are  then  the  .subject 
of  standardized  options  trndini^).*^ 
Additionally,  the  CBOE  is  required  to 
review  the  i:omposition  of  the  Index  at 
least  semiannually  to  ensure  that  the 
Index  continues  to  meet  these  "75%" 
requirements. 

Further,  at  least  semiannually,  based 
on  the  most  recent  Commi.ssion  filings 


'^Additionally,  niulurti  fund  .seciirilit's  uintained 
in  the  Index  must  be  "roporled"  securities  and  must 
Ijc  traded  on  the  Arnex  or  the  NYSIi  or  must  l>e 
Nas<la(|/NM  securities.  The  (JJOt  is  also  limited  in 
the  number  of  mutual  funds  thai  can  Ije  rcpit>senlod 
in  the  Index  without  having  lo  obtain  Coinn-.ission 
approval.  See  supra  nolos  14  and  15. 


by  the  closed-end  funds  ropre.senfed  in 
the  Index,  the  CBOE  will  review  the 
holdings  of  each  closed-end  fund  and 
will  promptly  notify  the  Commi.ssion  if: 

(1)  any  security  held  by  one  or  more  of 
the  closed-end  funds  represented  in  the 
Index,  in  aggregate,  accounts  for  nic-e 
than  5%  of  the  weight  of  the  Index;  or 

(2)  securities  from  any  one  country  held 
by  one  or  more  of  the  closed-end  funds 
represented  in  the  Index,  in  aggregate, 
account  for  more  than  25%  of  the 
weight  of  the  Index.  Similarly,  the 
CBOE  will  promptly  notify  the 
Commission  staff  at  any  time  that  it 
determines  that  the  shares  of  a  claMjd- 
end  fund  contained  in  the  hidex 
account  for  more  than  15%  of  the 
weight  of  the  Index  if  the  shares  of  the 
mutual  fund  do  not  satisfy  the  listing 
eligibility  requirements  in  CBOK's 
rules.3« 

Finally,  the  CBOE  will  promptly 
notify  the  Commission  staff  at  any  time 
that  it  determines  that  either  the  Index 
or  the  shares  of  one  or  more  of  (he 
closed-end  funds  comprising  the  Index 
fail  to  satisfy  any  of  the  above 
maintenance  criteria.  In  such  an  event, 
the  Exchange  will  not  open  for  trading 
any  additional  series  of  Index  options  or 
IJ^iAPS  unless  the  Exchange  delennines 
that  such  failure  is  not  signifiiant,  and 
the  Commission  staff  affirmatively 
concurs  in  that  determination,  or  unless 
the  Commission  specifically  approves 
the  continued  listing  of  that  class  of 
Index  options  or  Index  LEAPS  pursuant 
to  a  propo.sal  filed  in  accordance  with 
Section  19(b)(2)  of  the  Act. 

For  the  above  reasons,  the 
Commission  believes  that  these  rTileria 
minimize  the  potential  for  manipulation 
of  the  Index  and  eliminate  domination 
coni;erns. 

B.  Customer  Protection 

The  Coininission  believes  that  a 
regulatory  system  designed  to  proted 
public  cii.stomers  must  be  in  place 
hdore  the  trading  of  sophisticated 
financial  instruments,  such  as  Asian 
Markets  Index  options,  including  full- 
value  and  reduced-value  Asian  Markets 
LEAPS,  can  commence  on  a  national 
securities  exchange.  The  Commission 
notes  that  the  trading  of  standardized 
exchange-traded  options  occurs  in  an 
enviroiunent  (hat  is  designed  to  ensure, 
among  other  things,  that:  (1)  the  .special 
risks  of  options  are  disclosed  to  public 
customers;  (2)  only  investors  cnp.nble  of 
evaluating  and  bearing  the  risks  of 
options  trading  are  engaged  in  such 
trading;  and  (3)  spet:ial  compli.nnco 
procedures  are  applicable  to  options 
accounts.  Accordingly,  because  the 


Index  options  and  Index  LEAPS  will  be 
subject  to  the  same  regulatory  regime  as 
the  other  standardized  index  options 
currently  traded  on  the  CBOE.  the 
Commi.ssion  believes  that  adequate 
safeguards  are  in  place  to  ensure  the 
protection  of  investors  in  Asian  Markets 
Index  options  and  full-value  and 
reduced-value  Asifin  Markets  Index 
LEAPS. 
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'.Sfc  *ii/)rj  noii's  16  and  17 


C.  Surveillance 

The  Commissioii'notes  that 
predominantly  because  of  the  lack  of 
relevant  market  information  .sharing 
agreements,  the  .shares  of  only  one  of  the 
closed-end  funds  contained  in  the  Index 
(Asia  Pa.ific  Fund)  are  eligible  for 
.standardized  options  trading.s"  The 
Commission  believes,  however,  that 
based  on  the  maintenance  criteria 
discussed  above,  the  CBOE  has 
addressed  the  concerns  that  the 
Commi.ssion  expressed  in  approving  the 
listing  of  options  on  individual  country 
binds.*"  These  maintenance  criteria, 
among  other  things,  ensure  that  the 
Index  will  not  become  a  surrogate  for 
trading  options  on  either  the  closed-end 
mutual  funds  represented  in  the  Index 
or  individual  Asian  market  securities 
held  by  those  component  mutual  funds 
for  which  standardized  options  could 
not  otherwi.se  be  traded  and  minimize 
the  potential  for  manipulation  of  the 
value  of  the  Index.-*' 

Sei:ond,  in  approving  the  listing  of 
options  on  individual  country  funds, 
the  Commission  determined  that  if  a 
fund  is  "diversified."  as  defined  in  the 
Investment  Advisers  Ac1  of  1940 
("Advisers  Acl"),-«2  ^nd  holds  .se<:urifies 
from  five  or  more  countries,  a 
surveillance  .sharing  agreement  is  not 
required  between  the  Exchange  and  the 
primary  foreign  markets  for  the 
securities  held  by  the  closed-end  fund. 
In  that  case,  it  was  determined  that  the 
portfolio  of  .such  a  closed-end  fund 
would  be  significantly  diverse  so  as  to 
reduce  the  likelihood  that  the  price  of 


'"Option.s  on  the  securities  ivsued  by 
international  funds  are  eligible  for  standardized 
options  trading  where  thoae  securities  meet  or 
exceed  the  Exchange's  established  uniform  options 

isiing  standards  (see  supra  note  16)  and  (I)  the 
txchange  has  a  market  information  sharing 
.igreement  with  the  primary  home  exchange  on 
which  each  of  the  foreign  securities  comprising  the 
fund  s  porlfolio  trade.  (2)  the  fund  is  classified  as 
.1  diversified  fund,  as  that  term  is  defined  by 
Se<  tion  5(b)  of  the  Investment  Qimpany  Act.  15 
IJ..S  C.  §80a-5(b),  and  the  funds  portfolio  is 
composed  of  securities  frono  five  or  mor«  countries 
or  (.i)  tne  listing  of  a  panicular  international  fund 
option  IS  specifically  approved  by  the  Commission. 
See  Securities  Exchange  Act  Release  No.  33068 
(Ouober  19.  1993).  58  IT*  55093  (October  25.  tM3) 
I   Country  Fund  Approval  Ordi-r") 

•"■/</. 

* '  See  supra  Section  ni.A. 

« 15  U..S.C  «Ob-l  ct.  .v«7.1fil98«). 


the  securities  Lssued  by  the  closed-end 
fund  could  be  manipulated.  Even 
though  the  shares  of  only  one  of  the 
clo.sed-end  funds  contained  in  the  Index 
is  classified  as  "diversified."  the 
Commission  believes  that  bv  combining 
the  securities  of  these  mutual  funds 
together  in  the  Index,  the  Index,  as  a 
whole,  replicates  essentially  a 
"diversified"  fund.  Specifically,  the 
Index  consists  of  securities  representing 
15  closed-end  mutual  funds  with  those 
mutual  funds  holding  pasitions,  in 
aggregate,  in  more  than  180  different 
stocks  from  more  than  10  emerging 
Asian  markets. ■•»  The  Commission 
believes,  therefore,  that  the  Index  as  a 
whole  achieves  the  diversity  of  holds 
that  the  Commission  foundto  be 
sufficient  in  the  Country  Fund  Approval 
Order  to  minimize  the  Commission  s 
concerns  about  potential  manipulation. 
As  a  result,  for  the  rea.sons  stated  herein 
and  in  the  Country  Fund  Approval 
Order,"-*  the  Commission  believes  that 
the  lack  of  market  surveillanc-e  sharing 
agreements  does  not  raise  substantial 
regulatory  concerns. 

Third,  berjuse  the  Index  is  composed 
solely  of  the  securiUes  issued  by  closed- 
end  mutual  funds,  the  Commission's 
concerns  regarding  potential 
manipulation  of  the  Index  are  further 
reduced.  As  discussed  in  the  Countr\- 
Fund  Approval  Order,  in  c:ontrast  to" 
other  foreign  securities  products, 
international  closed-end  mutual  funds 
hold  portfolios  of  securities  chosen  by 
portfolio  managers.-'s  Although  the 
composition  of  the  portfolio  of  each 
mutual  fund  represented  in  the  Index  is 
published  on  a  semiannual  basis,  the 
securities  held  bv  each  mutual  fund 
represented  in  the  Index  can  be  <;hanged 
at  any  time  at  the  discretion  of  the 
portfolio  managers,  as  long  as  their 
investment  decisions  are  consistent 
with  the  stated  investment  objectives 
and  policies  of  the  particular  closed-end 
fuiid.  For  the.se  reasons,  the  Commission 
believes  that  it  generally  would  be 
difficult  for  .someone  to  use  options  on 
the  Index  to  attempt  a  manipulation  of 
the  market  for  any  particular  security 
Kssued  by  a  closed-end  fund  represented 
in  the  Index  or  to  attempt  a 
manipulation  of  the  Index  through  a 
manipulation  of  the  shares  of  the 
mutual  funds  comprising  the  Index. 

The  Commission  notes  that  generally 
the  only  people  who  could  attempt  such 
a  manipulation  would  be  people  wiio 
have  access  to  "inside"  information 
about  the  composition  of  the  portfolio  of 


a  c;losed-end  fund  and  the  trading 
activities  of  the  mutual  funds  portfolio 
manager.  The  Advisers  Act.  and  the 
rules  promulgated  thereunder,  contain 
provisions  designed  to  detect  and  deter 
certain  advisory  employees  and 
affiliates  from  trading  in  any  .securities 
based  on  "in.side"  information  about  the 
investment  decisions  of  a  closed-end 
fund.  Rule  204-2(a)(12)  under  the 
Advisers  Act  requires  an  investment 
adviser  to  make  and  keep  accurate 
records  of  every  transaction  in  a  security 
m  which  the  investment  advLser  or  any 
advisory  representative  has  a  beneficial 
interest.  Accordingly,  the  Commission 
believes  that  the  Advisers  Act  gives  it 
the  authority  to  review  the  trading 
activities  of  anyone  who  is  likely  to 
have  access  to  the  information  necessary 
to  use  options  on  the  Index  to  attempt   " 
a  manipulation  of  the  relevant  markets 
Finally,  even  though  the  CBOE  does 
not  in  this  case  have  market  information 
sharing  agreements  with  each  of  the 
relevant  foreign  markets,  the  CBOE, 
NYSE,  Amex.  and  NASD  are  all 
members  of  the  ISG.  which  provides  for 
the  exchange  of  all  necessary 
surveillance  information  regarding  the 
trading  of  the  mutual  fund  securities 
compri.sing  the  Index.-**  The 
Commission  believes  that  this 
arrangement  ensures  the  availability  of 
information  necessar>'  to  detect  and 
deter  potential  manipulations  and  other 
trading  abuses,  thereby  making  the 
Index  options  and  hill-value  and 
reduced-value  Index  LEAPS  less  readily 
susceptible  to  manipulation. •»' 

D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  on  the  CBOE  of 
Asian  Markets  Index  options,  including 
full-value  and  reduced-value  Index 
LEAPS,  will  not  adversely  impact  the 
markets  for  the  securities  issued  by  the 
closed-end  funds  represented  in  the 
Index.*"  First,  as  described  above,  the 
securities  of  no  one  closed-end  fund  or 
group  of  closed-end  funds  represented 
in  the  Index  dominates  the  weight  of  the 
Index.  Second,  the  maintenance  f.riteria 
for  the  Index  ensure  that:  (1)  the  Index 
will  be  substantially  comprised  of 
clo.sed-end  fund  securities  that  s-itisly 


39. 


*'See  August  15  l^jtter,  supra  note  i2 

"i>ee Country  Fund  Approval  Order,  ^upr.i  note 


W. 


^'Sun  supm  note  32. 

*'  See.  p.g.  .Securities  Exchange  Act  Rele-aso  No 
31243  (.September  28.  1992),  57  FR  45849  (Oi  tolio.- 
5.  1992)  (order  approving  the  listing  of  Index 
options  and  Index  IJ^APS  on  the  CBOE  i»roii><  h 
Index). 

"In  iKidition.  the  CBOE  has  represented  that  th>r 
CUOE  and  the  OPRA  bav»  the  necessary  svsi.tos 
cipacity  to  support  thase  new  .series  of'ind.x 
options  that  would  result  from  the  intrortunion  ..I 
Index  options  and  Index  LEAPS  Sei-  M.n),ir..o.j.iM. 
from  )oif  Conigan  Exenitive  Oirwlor  OI'K'  \  :.> 
.Srolt  l.vden.  OtrM-;.  ,iated  Uuf  :•-.  ft^ 
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the  Exchange's  listing  standards  for 
.standardized  options  trading;  and  (2)  no 
individual  security  held  by  one  or  more 
of  the  mutual  funds  represented  in  the 
Index  and  no  individual  country 
represented  by  those  holdings  will 
dominate  the  Index.-*^  Third,  because 
the  securities  issued  by  each  of  the 
closed-end  funds  comprising  the  Index 
must  be  "reported  securities'"  as  defined 
in  Rule  llAa3-l  of  the  Act,  the 
securities  issued  by  these  closed-end 
funds  generally  will  be  actively-traded, 
highly-capitalized  securities.  Fourth,  the 
10,500  contract  position  and  exercise 
limits  applicable  to  Index  options  and 
Index  LEAPS  will  serve  to  minimize 
potential  manipulation  and  market 
impact  concerns. 

Lastly,  the  Commission  believes  that 
settling  expiring  Asian  Markets  Index 
options,  including  full-value  and 
reduced-value  Index  LEAPS,  based  on 
the  opening  prices  of  the  closed-end 
fund  securities  comprisingthe  Index  is 
consistent  with  the  Act.  As  noted  in 
other  contexts,  valuing  options  for 
e.xercise  settlement  on  expiration  based 
on  opening  prices  rather  than  closing 
prices  may  help  reduce  adverse  effects 
on  markets  for  the  closed-end  fund 
securities  underlying  options  on  the 
Index.50 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically, 
Amendment  No.  2  provides  objective 
maintenance  criteria  which,  for  the 
reasons  stated  above,  should  minimize 
the  potential  for  manipulation  of  the 
Index  and  the  closed-end  mutual  fund 
securities  comprising  the  Index. 
Further,  as  discussed  above,  the 
Commission  believes  that  these 
maintenance  criteria  significantly 
strengthen  the  customer  protection  and 
surveillance  aspects  of  the  proposal,  as 
originally  proposed.^'  Moreover,  the 
Commission  believes  that  reducing  the 
number  of  component  funds  in  the 
Index  by  one  is  not  a  material  change 
that  raises  regulatory  concerns  not 
already  addressed  by  the  proposal. 
Accordingly,  the  Commission  believes  it 
is  consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act  to  approve 
Amendment  No.  2  to  the  proposed  rule 
change  on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


arguments  concerning  Amendment  No. 
2.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.VV.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.VV., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  File  Number  SR-CBOE-94- 
20  and  should  be  submitted  by  Marc:h 
1,1995. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,-'^  that  the 
proposed  rule  change  (SR-CBOE-94- 
20),  as  amended,  is  approved.^ ' 

For  the  Commission,  by  the  Division  of 
Market  Reguhition.  pursuant  to  (ielogated 
authority.''-' 

Margaret  H.  McFarland, 
Deputy  Secretary:  , 

|FR  Doc.  95-30:J5  Filed  2-7-95;  8:45  ami  . 


''■See  supra  Section  II1..\. 

^•See  Securities  Exchange  Act  Release  No.  :10944 
duly  21.  1992).  57  FR  33376  ()uly  28.  1992). 
^'  Sec  supm  Section  HI. A. 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Restrictions  on  the 
Exercise  on  Index  Options 

January  31, 1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  January  18.  1995. 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 


■*- 15  U.S.C  78s(b)(2)  (1988). 

^ 'The  Commission  notes  that  prior  to  listing 
Index  options  or  Index  LEAPS,  the  CBOE  will  be 
required  to  review  the  then  most  recent  semiannual 
reports  filed  with  the  Commission  by  each  of  the 
closed-end  funds  represented  in  the  Index  to  ensure 
that  ihe  closed-end  fund  securities  comprising  the 
Index,  as  well  as  the  holdings  of  each  of  the  closed- 
end  funds  represented  in  the  Index,  satisfy,  al  the 
time  of  listing,  the  listing  criteria  discussed  above. 

'^  17  CKR  200.3(>-3(a)(12)  (1994). 


Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
per.sons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Rule  4.16  to  limit  the  time  period  during 
which  restrictions  on  the  exercise  of 
index  options  may  be  in  effect,  making 
Rule  4.16  consistent  with  CBOE 
Regulatory  Circular  RG91-11.  dated 
January  14,  1991.  Rule  4.16  would  be 
amended  to  substitute  the  words 
"busine.ss  day"  for  the  words  "trading 
day,"  thereby  making  Rule  4.16 
consistent  with  CBOE's  stated  policy  as 
set  forth  in  Regulatory  Circular  RG91- 

II.  The  text  of  the  propo.sed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  CBOE,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Section  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organizntion's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpo.se  of  the  proposed  rule 
change  is  to  revLse  Rule  4.16  to  make  it 
consistent  with  CBOE's  stated  policy 
regarding  when  restrictions  on  the 
exercise  of  index  options  may  be  in 
effect,  as  set  forth  in  Regulatory  Circular 
RG91-11.  The  Exchange  represents  that 
it  promulgated  the  policies  regarding 
exercise  restrictions  in  Regulatory 
Circular  RG91-11  to  implen.ent  a 
coordinated  approach  to  which  all  of 
the  options  exchanges  had  agreed. 
Regulatory  Circular  RG91-11  provides, 
in  part,  that,  except  during  "the  last 
business  day  prior  to  expiration,  the 
(American  Stock  Exchange,  CBOE,  New 
York  Stock  Exchange,  Pacific  Stock 
Exchange,  and  the  Philadelphia  Stock 
Exchange)  intend  to  prohibit  exercises 
of  cash  settled  index  options  during  any 
time  when  trading  in  such  options  are 
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delayed,  halted  or  suspended." 
(Emphasis  in  original).  The  Exchange 
represents  that  by  purporting  to  restrict 
exercises  of  these  index  options  except 
on  the  last  business  day  prior  to 
expiration.  RG91-11  conflicts  with  Rule 
4.16,  which  provides  that  exercise 
restrictions  on  index  options  are  only 
allowed  until  "the  opening  of  business 
on  the  last  trading  day  before  the 
expiration  date."  (Emphasis  added). 

The  Exchange  believes  that  this 
terminology  creates  a  problem  in  the 
case  of  A.M.-settled  index  options.  The 
"last  business  day  prior  to  expiration" 
is,  for  both  A.M.-settled  and  P.M.-settled 
index  options,  the  Friday  before 
expiration.  For  P.M.-settled  options,  that 
Friday  is  also  the  "last  trading  day 
before  the  expiration  date."  Pursuant  to 
CBOE  Rule  24.9(a)(4).  however,  the  'la.st 
trading  day"  before  the  expiration  date 
of  A.M.-settled  index  options  is  "the 
business  day  preceding  the  last  day  of 
trading  in  the  underlying  securities 
prior  to  expiration"— i.e..  Thursday 
before  expiration.  (Emphasis  added). 
The  present  form  of  Rule  4.16  therefore 
would  prohibit  restrictions  on  the 
exercise  of  A.M.-settled  index  options 
on  expiration  Thursday,  as  well  as 
expiration  Friday,  even  when  trading  in 
such  options  "had  been  delayed,  halted 
or  suspended."  This,  the  Exchange 
believes,  is  contrary-  to  the  policy 
articulated  in  Regulator}-  Circular  RG- 
11.  which  would  only  prohibit 
restrictions  on  exercise  of  any  index 
option  oii  expiration  Friday. 

To  eliminate  this  inconsistency,  and 
to  implement  the  policy  of  Regulatory 
Circular  RGGl-U  that  index  option 
exercise  restrictions  may  be  in  effect 
until  the  openin}>  of  business  on 
expiration  Friday  (i.e..  the  "last  business 
day"  before  expiration),  the  proposed 
rule  change  would  amend  Rule  4.16  to 
substitute  the  words  "business  day"  for 
the  words  "trading  day." 

The  CBOE  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Acrt  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)  1  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  prin«:iples  of 
trade. 

(B)  Self-Regulatoty  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
and  burden  on  competition. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  riiange. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
tonstitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enfor<:ement  of  an  existing  rule  of  the 
ExcJiange,  it  is  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  and  subparagraph  (e)(1)  of  Rule 
19b-4  thereunder.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  niay  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  prole<,lion  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Ad. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submis.sions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commis'sion,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  ail  written  statements 
with  respect  to  the  proposed  rule 
_  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
propased  rule  change  between  the 
Commis.sion  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  <;opying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspcHjtion  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.SR-CBOE-95-03 
and  .should  be  submitted  by  Man:h  1, 
1995. 

For  the  Coinniissiuii.  by  th<;  Division  of 
Market  Regulation,  pursuant  to  del^aled 

autbority.2 

(FR  Doc.  95-3034  Filed  2-7-95;  8.45  am) 
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(Release  No.  34-35303;  International  Series 
Release  No.  778;  File  No.  SR-CBOE-«4- 
19J 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  2  to  the  Proposed 
Rule  Change  by  the  Chicago  Board 
Options  Exchange,  Inc.,  Relating  to  the 
Listing  of  Options  and  Long-Term 
Options  on  the  CBOE  Emerging 
Markets  Index  and  Long-Term  Options 
on  a  Reduced-Value  CBOE  Emerqina 
Markets  Index 

Jiinii.iry  31.  1995. 

I.  Introduction 

On  June  30,  1994,  Ihe  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
■Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  19.34  ("Act")  >  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
provide  for  the  listing  and  trading  of 
index  options  on  the  CBOE  Emerging 
M.irkets  Index  ("Emerging  Markets 
Index"  or  "Index").  The  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
diange  on  August  18,  1994.3  Notii*  of 
the  proposal,  as  amended,  appeared  in 
the  Federal  Register  on  August  26, 
1994.*  The  Exchange  subsequently  filed 
Amendment  No.  2  to  the  proposed  rule 
change  on  January  26.  1995.5  No 
comment  letters  were  received  on  the 
proposed  rule  change.  This  order 
approves  the  Exchange's  proposal,  as 
amended. 

II.  Description  of  Proposal 

A.  General 

The  CBOE  proposes  to  list  for  trading 
options  on  the  Emerging  Markets  Index, 
a  new  securities  index  developed  by  the 


'  15  U-«i.r.  7«f(b)(5)5ti9M). 


»  17  CFR  200.30- 3UH'2)(I9!H). 


M.5lJ.S.C7as(h)(l)(198«). 
-17{>-R24.Mb-»(1992). 

^  In  Amenrfmenl  No.  1,  the  Exchange  profxwcd  to 
tn-ji  (be  Asian  Markets  Index  as  •  narrow-based 
index  for  purposes  of  margin,  position  limits,  and 
exercise  limits.  Pursuanl  to  C30E  Rui.'  24.4A.  Ihe 
|K>sition  limiu  for  the  Index  will  initially  be  set  .it 
lO.SOt)  contraas.  See  l^ter  from  Eileen  Smith. 
ni.'<«<  lor.  ProdiK.t  Uevelopmetit.  Kesearch 
D«?|Xirlmt'nl,  CBOE,  to  Brad  Kilter.  .Senior  Counsel. 
Offit*  of  .Market  .Supervision  (  OMS").  Division  oi 
Market  Regulation  ("Division").  Commission,  dateri 
August  18,  1994. 

*S«e  S«runlie,  Exchange  Act  Reiaase  No.  345S2 
tAttgusl  19.  19JM).  59  FR  44203  (August  26.  1994). 
»  Id  Amemlmeni  No.  2.  the  Exchange  propos.-*!: 
(1)  lo  reduce  the  numtter  of  components  in  the 
ln.iex  from  25  lo  23;  and  (2)  sitveral  amen«Jmcnts, 
as  diw:us$ed  more  fully  herein,  regarding  the 
mdinlenaiKip  crileria  (or  the  Index.  See  I.etter  fmm 
ioseph  Levin.  Vice  Presiilenl.  Research  D.-partment. 
(.|)Ot.  lo  Brad  Ritler.  Senior  Connsei.  OM.S. 
Division,  Commission,  dated  lanuary  2fi.  1995 
t"AnK'iHint>eW  No.  2"1 
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CBOE.  The  Emerging  Markets  Index  is 
composed  of  the  securities  issued  by  23 
closed-end  mutual  funds  ^  that  are 
traded  on  the  New  York  Stock  Exchange 
("NYSE")  and  that  invest  in  the  stocks 
of  firms  in  emerging  Asian  (excluding 
lapan)  and  Latin  American  economies.^ 
The  CBOE  also  proposes  to  list  either 
long-term  options  on  the  full- value 
Index  or  long-term  options  on  a 
reduced-v^lue  Index  that  will  be 
computed  arvpne-tenth  of  the  value  of 
the  Emerging^arkets  Index  ("Emerging 
Markets  LEAPS"  or  "Index  LEAPS").^ 
Emerging  Markets  LEAPS  will  trade 
independent  of  and  in  addition  to 
regular  Index  options  traded  on  the 
Exchange.^  however,  as  di.scussed 
below,  for  purposes  of  position  and 
exercise  limits,  positions  in  Index 
LEAPS  and  regular  Index  options  will 
be  aggregated. 

B.  Composition  of  the  Indifx 

The  Index  was  designed  by  the 
Exchange  and  is  based  on  the  securities 
issued  by  23  closed-end  mutual  funds 
that  invest  in  the  stocks  of  firms  in 
emerging  Asian  (excluding  Japan)  and 
Latin  American  economies.  The  shares 
of  each  of  the  closed-end  fimds 
contained  in  the  Index  trade  in  the  LI.S. 
on  the  NYSE.  The  Index  is  price- 


•Id. 

"Thf!  components  of  the  IiuIpx  are:  I  ho  l..iti[i 
.America  Discovery  Fund:  Argentina  Fund;  Brazilian 
Equity  Fund:  Brazil  Fund:  Chile  Fund:  Emerging 
Mexico  Fund:  Mexico  Equity  and  Income  Fund: 
Mexico  Fund:  Asia  Pacific  Fund;  Asia  Tigers  Fund 
Inc.;  China  Fund  Inc.;  Greater  China  Fund  Inc.; 
Jardine  Fleming  China  Region  Fund  Inc.:  Morgan 
Stanley  India  Fund:  lakarta  Growth  Fund  Inc.: 
Korea  Fund  Inc.:  Korea  Equity  Fund  Inc.:  Malaysia 
Fund  Inc.:  First  Philippine  Fund  Inc.:  Singapore 
Fund  Inc.:  ROC  Taiwan  Fund:  Taiwan  Fund  Inc.: 
and  Thai  Fund  Inc. 

"LEAPS  is  an  acronym  for  Long-Term  Equity 
Anticipation  Securities.  LEAPS  are  long-term  index 
option  series  that  expire  from  12  to  36  months  from 
their  date  of  issuance.  See  CBOE  Rule  24.9(b)(1). 
The  Commission  notes  that  the  Exchange  has 
submitted  a  proposed  rule  change  to  allow  the 
CBOE  to  list  Index  LEAPS  that  expire  up  to  60 
months  from  their  date  of  issuance  and  to  allow  up 
to  10  expiration  months  to  be  outstanding  at  any 
one  time.  See  Securities  Exchange  Act  Release  No. 
35278  (lanuary  25.  1995). 

"According  to  the  CBOE.  the  Emerging  Markets 
Index  represents  a  segment  of  the  U.S.  equity 
market  that  is  not  currently  represented  in  the 
derivative  markets  and  as  such,  the  CBOE 
concludes,  should  offer  investors  a  low-cost  means 
of  achieving  diversiTication  of  their  portfolios 
toward  or  away  from  emerging  Asian  and  Latin 
American  market  securities.  The  CBOE  believes  the 
Index  will  provide  retail  and  institutional  investors 
with  a  means  of  benefiting  from  their  forecasts  of 
the  performance  of  emerging  Asian  and  Latin 
American  market  securities.  The  Exchange  further 
believes  that  options  on  the  Index  also-can  be 
utilized  by  portfolio  managers  and  investors  as  a 
means  of  hedging  the  risks  of  investing  in  emerging 
Asian  and  Latin  American  market  securities  either 
directly  or  through  mutual  funds  that  invest 
primarily  in  Asian  and  Latin  American  market 
securities. 


weighted  and  will  be  calculated  on  a 
real-time  basis  using  last  sale  prices  of 
the  shares  of  the  closed-end  funds 
comprising  the  Index. 

As  of  the  close  of  trading  on  January 
4, 1995,  the  Index  was  valued  at  125.49. 
Also  as  of  that  date  the  market 
capitalizations  of  the  individual  closed- 
end  fund  securities  in  the  Index  ranged 
from  a  high  of  $824.31  million  to  a  low 
of  $46.36  million,  with  the  mean  and 
median  being  $224  million  and  $155 
million,  respectively.  The  total  market 
capitalization  of  the  securities  in  the 
Index  on  that  date  was  $5.2  billion.  The 
price  per  share  of  the  closed-end  fund 
securities  comprising  the  Index  on 
January  4, 1995,  ranged  from  a  high  of 
$45.88  to  a  low  of  $8.63,  with  an 
average  price  per  share  of  $17.35.'" 

The  average  daily  trading  volume  of 
the  shares  of  the  closed-end  funds 
contained  in  the  Index,  for  the  period 
from  July  1, 1994,  through  December  31, 
1994,  ranged  from  a  high  of  284,048 
shares  per  day  to  a  low  of  9,984  shares 
per  day.  As  of  January  4,  1995,  no  single 
closed-end  fund  security  contained  in 
the  Index  accounted  for  more  than 
11.50%  of  the  Index's  total  value  and 
the  percentage  weighting  of  the  five 
largest  issues  in  the  Index  accounted  for 
37.56%  of  the  Index's  value.  The 
percentage  weighting  of  the  lowest 
weighted  securities  issued  by  a  closed- 
end  fund  contained  in  the  Index  was 
2.16%  of  the  value  of  the  Index  and  the 
percentage  weighting  of  the  five 
smallest  closed-end  fund  securities 
contained  in  the  Index  accounted  for 
12.53%  of  the  Index's  value.''  Based  on 
the  aggregate  holdings  of  the  mutual 
funds  represented  in  the  Index,  as 
disclosed  in  the  most  recent  semiannual 
reports  of  the  component  closed-end 
funds  filed  with  the  Commission  prior 
to  August  16. 1994,  the  CBOE  represents 
that  securities  from  no  single  country 
accounted  for  more  than  15.18% 
(Mexico)  nor  less  than  2.47%  (China)  of 
the  weight  of  the  Index.  Based  on  the 
same  semiannual  reports,  by  aggregating 
the  holdings  of  the  closed-end  funds 
comprising  the  Index,  the  CBOE 
represents  that  no  single  security  held 
by  one  or  more  of  the  component 
mutual  funds  accounted  for  more  than 
1.57%  of  the  weight  of  the  Index.'^ 
Finally,  more  than  14  emerging  Asian 


'"See  Amendment  No.  2.  supra  note  5. 

"M. 

'-For  example,  three  of  the  23  component  funds 
held  shares  of  Coteminas  based  on  these 
semiannual  reports.  By  aggregating  the  positions  of 
these  three  mutual  funds,  Coteminas  accounted  for 
0.25%  of  the  weight  of  the  Index.  See  Letter  from 
Eileen  Smith.  Director.  Product  Development. 
Research  Department.  CBOE,  to  Brad  Ritter.  Senior 
Counsel.  OMS.  Division.  Commission,  dated  August 
16.  1994  ("August  16  Letter"). 


and  Latin  American  countries  are 
represented  through  the  holdings  of  the 
component  funds  comprising  the 
Index. '3 

C.  Maintenance 

The  Index  will  be  maintained  by  the 
CBOE.  The  CBOE  may  change  the 
composition  of  the  Index  at  any  time, 
subject  to  compliance  with  the 
maintenance  criteria  discussed  below, 
to  reflect  the  conditions  in  the  emerging 
Asian  (excluding  Japan)  and  Latin 
American  securities  markets.  If  it 
becomes  necessary  to  replace  the 
securities  issues  by  a  closed-end  fund 
contained  in  the  Index,  the  Exchange 
represents  that  every  effort  will  be  made 
to  add  only  replacement  securities 
issued  by  closed-end  mutual  funds  that 
preserve  the  character  of  the  Index  and 
that  are  listed  on  either  the  American 
Stock  Exchange  ("Amex")  or  the  NYSE, 
or  that  are  Nasdaq  National  Market 
("Nasdaq/NM")  securities.'-*  In 
considering  securities  of  clo.sed-end 
mutual  funds  to  be  added  to  the  Index, 
the  CBOE  will  take  into  account  the 
capitalization,  liquidity,  volatility,  and 
name  recognition  of  the  particular 
closed-end  funds  and  the  securities 
issued  by  those  mutual  funds.  Further, 
a  closed-end  fund  represented  in  the 
Index  may  be  replaced  in  the  event  of 
certain  events,  such  as  a  change  in  the 
investment  objectives  of  the  mutual 
fund.  The  Exchange  will  most  likely 
maintain  securities  representing  23 
closed-end  funds  in  the  Index.'^  In 
addition,  in  choosing  securities  issued 
by  closed-end  funds  as  replacements  for 
or  additions  to  the  Index,  the  CBOE  will 
not  make  a  composition  change  that 
would  result  in  less  than  75%  of  the 
weight  of  the  Index  or  75%  of  the 
number  of  closed-end  funds  repre.sented 
in  the  Index  satisfying  the  listing  criteria 
for  standardized  options  trading  set 
forth  in  CBOE  Rule  5.3,  Interpretation 
and  Policy  .01  (for  mutual  fund 
securities  that  are  not  then  the  subject 
of  standardized  options  trading)  "•  and 


'^Additionally,  the  CBOE  will  he  required  to 
ensure  that  each  closed-end  fund  security 
comprising  the  Index  is  a  "reported  security"  as 
defined  in  Rule  1 1  Aa3-1  of  the  Act.  See 
Amendment  No.  2.  supra  note  5. 

'^If  the  CBOE  determines  to  increase  the  number 
of  components  to  greater  than  30  or  to  decrease  the 
number  of  com|x>nents  to  less  than  16.  the 
Exchange  will  be  required  to  submit  a  rule  filing 
pursuant  to  Section  19(b)  of  the  Act.  Id. 

'"M.  The  CBOE's  options  listing  standards, 
which  are  uniform  among  the  options  exchanges, 
provide  that  a  security  underlying  an  option  mu.it. 
among  other  things,  meet  the  following 
requirements:  (1)  the  public  float  must  beat  least 
7.000.000  shares:  (2)  there  must  be  a  minimum  of 
2.000  stockholders:  (3)  trading  volume  in  the  U.S. 
must  have  been  at  least  2.4  million  over  the 


CBOE  Rule  5.4.  Interpretation  and 
Policy  .01  (for  mutual  fund  securities 
that  are  then  the  subject  of  standardized 
options  trading).'^  Additionally,  at  least 
twice  each  year  the  CBOE  will  review 
the  Index  to  ensure  that  not  less  than 
75%  of  the  weight  of  the  Index  and  75% 
of  the  number  of  closed-end  funds 
repre.sented  in  the  Index  continue  to 
satisfy  the  criteria  for  standardized 
options  trading  set  forth  in  CBOE  Rule 
5.3,  Interpretation  and  Policy  01  (for 
mutual  fund  securities  that  are  not  then 
the  subject  of  standardized  options 
trading)  and  CBOE  Rule  5.4, 
Interpretation  and  Policy  .01  (for  mutual 
fund  securities  that  are  then  the  subject 
of  standardized  options  trading). 

Moreover,  at  least  twice  each  year. 
based  on  the  most  recent  Commission 
filings  by  the  closed-end  funds 
represented  in  the  Index,  the  CBOE  will 
review  the  holdings  of  each  of  the 
closed-end  funds  and  will  promptly 
notify  the  Commission  if  if  becomes 
aware  that:  (1)  Any  security  held  by  one 
or  more  mutual  funds  repre.sented  "in  the 
Index,  in  aggregate,  accounts  for  more 
than  5%  of  the  tveight  of  the  Index:  or 
(2)  securities  from  any  one  country  held 
by  one  or  more  mutual  funds 
represented  in  the  Index,  in  aggregate. 
account  for  more  than  25%  of  the 
weight  of  the  Index. 

Finally,  the  CBOE  will  promptly 
notify  the  Commission  staff  at  any  time 
that  the  CBOE  determines  that  the 
securities  of  a  closed-end  fund 
contained  in  the  Index  account  for  more 
than  15%  of  the  weight  of  the  Index  if: 
(1)  The  .shares  of  the  mutual  fund  do  not 
satisfy  the  listing  eligibility 
requirements  in  CBOE  Rule  5.3, 
Interpretation  and  Policy  .01  (if  the 
mutual  fund  does  not  then  have 
standardized  options  trading  on  its 
shares);  or  (2)  the  shares  of  the  mutual 
fund  do  not  satisify  the  maintenance 
eligibility  requirements  in  CBOE  Rule 
5.4,  Interpretation  and  Policy  .01  (if  the 
mutual  fund  has  standardized  options 
trading  on  its  shares). '» 


preceding  twelve  months:  and  (4)  ihp  U.S.  market 
price  must  have  been  at  least  S7.50  for  a  majority 
of  the  business  days  during  the  preceding  three 
calendar  months.  See  CBOE  Rule  5.3.  Interpretation 
and  Policy  .01. 

"  See  Amendment  No.  2.  supra  note  5.  The 
CBOEs  options  maintenance  standards,  which  are 
unifonm  among  the  options  exchanges,  provide  that 
a  security  underlying  an  option  must,  among  other 
things,  meet  the  following  requirements:  (1)  the 
public  float  must  be  at  least  6.300.000  shares:  (2) 
there  must  be  a  minimum  of  1.600  stockholders:  (3) 
trading  volume  in  the  U.S.  must  have  been  at  least 
1.8  million  over  the  preceding  twelve  months:  and 
(4)  the  U.S.  market  price  must  have  been  at  least 
S5  00  for  a  majority  of  Ihe  business  days  during  ih« 
preceding  sb(  calendar  months.  See  CBOE  Rule  5  3 
Interpretation  and  Policy  .01. 
'"See  Amendment  No.  2.  supm  note  5. 


The  CBOE  will  promptly  notify  the 
Commission  staff  at  any  time  that  the^ 
CBOE  determines  that  either  the  Index 
or  the  securities  issued  by  the  closed- 
end  funds  comprising  the  Index  fail  to 
satisfy  any  of  the  above  maintenance 
criteria.  Further,  in  such  an  event,  the 
Exchange  will  not  open  for  trading  any 
additional  series  of  Index  options  or 
Index  LEAPS  unless  the  Exchange 
determines  that  such  failure  is  not 
significant,  and  the  Commission  staff 
affirmative  concurs  in  that 
determination,  or  unless  the 
Commission  specifically  approves  the 
continued  li.sting  of  thai  cla.ss  of  Index 
options  or  Index  LEAPS  pursuant  to  n 
proposal  filed  in  accordance  with 
Section  19(b)(2)  of  the  Act.'' 

D.  Applicability  of  CBOE  Rules 
Bearding  Index  Options 

Except  as  modified  bv  this  order,  the 
rules  in  Chapter  XXIV  of  the  CBOE 
Rules  will  be  applicable  to  Index 
options  and  full-value  and  reduced- 
value  Index  LEAPS.  In  accordance  with 
Chapter  XXIV  of  CBOE's  rules,  the 
Index  will  be  treated  as  a  narrow-based 
index  for  purposes  of  applicable 
position  and  exercise  limits,  policies 
regarding  trading  halts  and  suspensions, 
and  margin  treatment.-" 

E.  Calculation  of  the  Index 

The  CBOE  Emerging  Markets  Index  is 
a  price-weighted  index  and  reflects 
changes  in  the  prices  of  the  closed-end 
mutual  fund  secnrities  comprising  the 
Index  relative  to  the  Index's  base  date  of 
December  31. 1991.  Specifically,  the 
Index  value  is  calculated  by  adding  the 
prices  of  the  mutual  fund  securities 
comprising  the  Index  and  then  dividing 
this  summation  by  a  divisor  that  is 

equal  to  the  number  of  the  closed-end 
funds  represented  in  the  Index  in  order 
to  obtain  an  average  price.  To  maintain 
the  continuity  of  the  Index,  the  divi.sor 
will  be  adjusted  to  reflect  non-market 
changes  in  the  prices  of  the  closed-end 
fund  securities  comprising  the  Index  as 
well  as  changes  in  the  composition  of 
the  Index.  Changes  that  may  result  in 
divisor  adjustments  include,  but  are  not 
limited  to,  certain  rights  issuances. 

The  Index  will  be  calculated 
continuously  and  will  be  disseminated 
to  the  Options  Price  Reporting 
Authority  ("OPRA")  every  fifteen 
seconds  by  the  CBOE,  based  on  the  last- 
sale  prices  of  the  closed-end  fund 
securities  comprising  the  Index. ^i 

'•'Id. 

'°  See  infra  Section  II.H. 

•"  For  purposes  of  dissemination  of  the  Index 
vvilue.  if  the  shares  of  a  mutual  fund  included  in 
the  Index  have  not  opened  for  trading,  the  CBOE 
will  use  the  closing  value  of  those  bhares  on  the 


OPRA.  in  turn,  will  disseminate  the 
Index  value  to  other  financial  vendors 
such  as  Reuters.  Telerate,  and  Quotron. 

The  Index  value  for  purposes  of 
settling  outstanding  regular  Index 
options  and  full-value  and  reduced- 
value  Index  LEAPS  contracts  upon 
expiration  will  be  calculated  based 
upon  the  regular  way  opening  .sale 
prices  for  each  of  the  closed-end  hind 
securities  comprising  the  Index  in  their 
primary  market  on  the  last  trading  day 
prior  to  expiration."  In  the  event  that  a 
closed-end  fund  security  traded  as  a 
Nasdaq/NM  security  is  added  to  Ihe 
Index,  the  first  reported  sale  price  for 
those  shares  will  be  used  for 
determining  a  settlement  value.  On<:e 
the  shares  of  all  of  the  mutual  funds 
represented  in  the  Index  have  opened 
for  trading,  the  value  of  the  Index  will 
be  determined  and  that  value  will  be 
used  as  the  final  settlement  value  for 
expiring  Index  options  contracts, 
including  full-value  and  reduced-valun 
Index  LEAPS.  If  any  of  the  closed-end 
fund  securities  contained  in  the  Index 
do  not  open  for  trading  on  the  last 
•  trading  day  before  expiration,  then  the 
prior  trading  day's  [i.e..  normally 
Thursday's)  last  sale  price  will  be  used 
in  the  Index  value  calculation.  In  this 
regard,  before  deciding  to  use 
Thursday's  closing  value  for  a  closed- 
end  fund  security  contained  in  the 
Index  for  purposes  of  determining  the 
settlement  value  of  the  Index,  the  CBOK 
will  wait  until  the  end  of  the  trading 
day  on  Expiration  Friday  (as  defined 
herein). 

F.  Contract  Specifications 

The  proposed  options  on  the  Index 
will  be  cash-settled,  European-style 
options."  Standard  options  trading 
hours  (8:30  a.m.  to  3:15  p.m.^-*  Central 
Standard  time)  will  apply  to  the 
contracts.  The  Index  multiplier  will  be 
100.  The  strike  price  interval  will  be 
$5.00  for  full-value  Index  options  with 
a  duration  of  one  year  or  less  to 
expiration.25  In  addition,  pursuant  to 
CBOE  Rule  24.9,  there  may  be  up  to  six 
expiration  months  outstanding  at  any 

prior  trading  day  when  calculating  the  value  of  ih« 
Index,  until  the  shares  of  the  mutual  fund  op»'n  fr.r 
trading. 

--As  noted  above,  the  current  primary  market  for 
each  of  the  closed-end  fund  securities  comprising 
the  Index  is  the  NYSE. 

^'A  European-style  option  can  beexrrrisnd  unlv 
during  a  specified  period  before  the  option  expin>s. 

"Telephone  conversation  between  Eileen  Smith. 
Director.  Product  Development.  Research 
Department.  CBOE,  and  Brad  Ritter.  Senior 
Counsel,  O.MS,  Divi.sion.  Commi-sion.  on  lanii.trv 
27.  1995. 

-'For  a  description  of  the  strike  price  inierxal^  for 
reduced-value  Index  options  and  long-term  ln<)<«\ 
options,  .see  infra.  Section  ILG. 
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given  time.  Specifically,  there  may  be 
up  to  three  expiration  months  from  the 
March.  June.  September,  and  December 
cycle  plus  up  to  three  additional  near- 
term  months  so  that  the  two  nearest 
term  months  will  always  be  available. 
As  described  in  more  detail  below,  the 
Exchange  also  intends  to  list  several 
Index  LEAPS  series  that  expire  from  12 
to  36  months  from  the  date  of 
issuance.-^ 

Lastly,  the  options  on  the  Index  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month 
("Expiration  Friday").  Accordingly, 
because  options  on  the  Index  will  settle 
based  upon  opening  prices  of  the 
closed-end  fund  securities  comprising 
the  Index  on  the  last  trading  day  before 
expiration  (normally  Expiration  Friday), 
the  last  trading  day  for  an  expiring 
Index  option  series  will  normally  be  the 
second  to  the  last  business  day  before 
expiration  (normally  a  Thursday). 

G.  Listing  of  Long-Term  Options  on  thu 
FuU-Vahie  or  Reduced-Value  Emerging 
Markets  Index 

The  proposal  proves  tfiot  the 
Exchange  may  list  loi^term  Index 
options  that  expire  from  12  to  36 
months  from  listing  based  on  the  full- 
value  Index  or  a  reduced-value  Index 
that  will  be  computed  at  ooe-tenth  of 
the  full-value  Emerging  Markets 
Index.2^  Existing  Exchange 
requirements  applicable  to  full-value 
Index  options  will  apply  to  full-value 
and  reduced-value  Index  LEAPS.^^  The 
current  and  closing  Index  value  for 
reduced-value  Emerging  Markets  LEAPS 
will  be  computed  by  dividing  the  value 
of  the  full-value  Index  by  10  and 
rounding  the  resulting  figure  to  the 
nearest  one-hundredth.  For  example,  an 
Index  value  of  125.46  would  be  12.55 
for  the  reduced-value  Index  LEAPS  and 
an  Index  value  of  125.44  would  be  12.54 
for  the  reduced-value  Index  LEAPS.  The 
reduced-value  Index  LEAPS  will  also  be 
European-style  and  will  be  subject  to 
the  saiBe  rules  that  govern  the  trading  of 
Index  options,  including  sales  practice 
rules,  margin  requirements  and  floor 
trading  procedures.  Pursuant  to  CBOE 
Rule  24.9.  the  strike  price  interval  for 
the  reduced-value  Index  LEAPS  will  be 
no  less  than  $2.50  instead  of  $5.00. 

H.  Pofiitkm  and  Exercise  Limits,  Margin 
Requirements,  and  Trading  Halts 

Exchange  rules  governing  margin 
requirements.**  position  and  exercise 


-'•See  supta  note  B. 
--W 

^  See  CBOE  Btiie24.9a>)- 
''"IHM^uaBl  teCBOe  Soi*  24.1 1.  the  margin 
rnqiiirerecnls  for  the  iadax  optioDS  wili  be:  (1)  fur 


limits.'"  and  trading  halt  procedures  " 
that  are  appUcable  to  the  trading  of 
narrow-based  index  options  will  apply 
to  options  traded  on  the  Index.  The 
proposal  further  provides  that,  for 
purpcses  of  determining  whether  given 
positions  in  full-value  and  reduced- 
value  Index  LEAPS  comply  with 
applicable  position  and  exercise  limits, 
positions  in  full-value  and  reduced- 
value  Index  LEAPS  will  be  aggregated 
with  positions  in  the  regular  Index 
options.  For  these  purposes,  ten 
red  need- value  cxMitracts  will  equal  one 
full-value  contract. 

/.  Sun'eillance 

Surveillance  procedures  currently 
used  to  monitor  trading  in  each  of  the 
E.xchange's  other  index  options  will  also 
be  used  to  nronitor  trading  in  regular 
Index  options  and  in  full-value  and   ^ 
reduced- value  Index  LEAPS.  These 
procedures  include  complete  access  to 
trading  activity  in  the  shares  of  the 
mutual  funds  comprising  the  Index. 
Further,  the  Intemiarket  Surveillam:e 
Group  Agreement  will  be  applicable  to 
^the  trading  of  options  on  the  Index.^ 

III.  Findings  and  Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 


short  options  positions.  tOO%  of  the  current  market 
value  of  the  options  contract  plus  24%  of  the 
underlying  aggregate  Index  value,  less  any  out-of- 
the-money  amount,  with  a  minimum  requirement  of 
the  options  premintn  plus  18%  of  the  underlying 
Index  value:  aad  t2)  for  long  optioas  positions. 
100%  of  the  options  premiutn  paid. 

■<'Pursi:anI  to  C0OE  Rules  24.4A  aod  24.5. 
respectively,  the  position  and  exercise  limits  for  the 
Index  options  will  be  10.500  contracts,  unless  the 
Exchange  determines,  pursuant  to  such  rules,  that 
a  lower  limit  is  %Kairaated. 

"  Pursuant  to  CBOE  Rule  24.7.  the  trading  on  the 
CBOE  of  Index  options  aad  bulex  LEAPS  znay  be 
halted  or  suspended  whenever  trading  in 
underlying  mataal  fund  shares  whose  weighted 
value  represents  more  than  20%  of  the  Index  value 
are  halted  or  suspended. 

'-The  Intermarket  Surveillance  Group  C  ISG") 
was  formed  on  luly  14. 1983  to,  among  other  things, 
coordinate  more  effectively  sur\'eillance  and 
investigative  inforraation  sharing  arrangetnents  in 
the  stock  and  options  market  See  Inleimarket 
Surveillance  Group  AgreereeiM.  Ju'y  14.  1983.  The 
most  recent  amendment  to  the  ISG  Agreement, 
which  incorporates  the  original  agreement  and  all 
amendmerrts  made  thereafter,  was  signed  by  ISG 
members  on  Jaantary  29.  1990.  .See  Secend 
Amendmeat  ta  the  intermarket  Sorveillance  Group 
Agreement.  laouary  29.  I99a  The  members  of  the 
ISG  are:  the  Antex:  the  Boston  Stock  Exchange.  Inc.: 
the  CBOE:  the  Chicago  Stock  Exchange.  Inc.;  the 
National  Association  of  SecuriliM  Daaiers.  inc. 
CNASD"):  the  NYSE;  the  PaaSc  Slack  Exchange. 
Inc.:  and  the  Philadelphia  Stock  Exchange.  Inc 
Because  of  potential  opportunities  for  trading 
abuses  involving  stock  index  features,  stock 
options,  and  the  underlying  stock  and  the  need  for 
greater  sharing  of  surveillance  Information  far  these 
potential  iatecaarkat  tradiog  afattses.  the  major 
stock  iades  iaatanvaxdianeBS  (e.g,  Cha  Chicago 
Mercaalite  EachMy  mi  tiaChifagp  Betd  et 
Trade)  joined  the  tSC  as  affiUaae  aieiabets  in  1990. 


the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6{b){5).^' 
Specifically,  the  Commission  finds  that 
the  trading  of  Emerging  Markets  Index 
options,  including  full-value  and 
reduced-value  Index  LEAPS,  will  ser\'e 
to  promote  the  public  interest  and  help 
to  remove  impediments  to  a  free  and 
open  securities  market  by  providing 
investors  with  a  means  of  hedging 
exposure  to  market  risk  as.sociated  with 
emerging  Asian  and  Latin  American 
market  securities.'* 

The  trading  of  options  on  the 
Emerging  Markets  Index,  including  full- 
value  and  reduced-value  Index  LEAPS, 
however  raises  several  issues  related  to 
index  design,  customer  protection, 
surveillance,  and  market  impact.  The 
Commission  believes,  for  the  reasons 
discussed  below,  that  the  CBOE  has 
adequately  addres,sed  tliese  i.ssues. 

A.  Index  Design  and  Structure 

The  Commission  finds  that  it  is 
appropriate  to  treat  the  Emerging 
Markets  Index  as  a  narrow-based  index 
under  CBOE  rules  for  purposes  of 
applicable  position  and  exercise  limits, 
trading  halt  and  suspension  procedures, 
and  margin  treatment.  Although  the 
closed-end  funds  represented  in  the 
Index,  in  aggregate,  hold  in  excess  of 
270  individual  Asian  and  Latin 
American  market  securities.^*  the 
Emerging  Markets  Index  is  composed  of 
securities  representing  only  23  closed- 
end  mutual  funds.*  Accordingly,  in 
light  of  the  number  of  closed-end  fund 
securities  contained  in  the  Index,  the 
Commission  believes  it  is  proper  to  treat 
the  Emerging  Markets  Index  as  narrow- 
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"  15  U.S.C.  78f(b)(5Mt988). 

•^  Pursuant  to  Section  6(bX5)  of  The  Act.  the 
Commissioa  must  predicate  approval  of  anv  new 
option  proposal  itpon  a  Roding  that  the 
introduction  of  such  new  derivative  instrument  e, 
in  the  public  interest.  Such  a  finding  would  be 
difficult  for  a  derivative  instrument  that  served  no 
hedging  cr  other  economic  function  because  any 
benefits  that  might  be  derived  by  market 
participants  likely  would  be  outweighed  by  the 
potential  for  manipulatioa.  diminished  pubHc 
confidence  in  the  integrity  of  the  markets,  and  other 
valid  regalatory  concems.  In  this  regard,  the  trading 
of  listed  Index  options  and  fuH-valoe  and  redttced- 
value  Index  LEAlPS  will  provide  invesK>rs  with  a 
hedging  vehicle  that  should  reflect  the  otr'eraii 
movement  of  Asian  and  Latin  American  market 
securities,  excluding  fapanese  secoritias. 
represented  through  tbe  holdings  of  cJesed-end 
mutual  funds  traded  in  the  L(.S. 

''See  August  16  Letter.  SHpra  note  12. 

"'The  narrow-based  Emerging  Markets  liHiex. 
which  oMiststs  of  tf>e  same  component  nnttnal  fund 
components  as  the  Index  ami  is  caicvtMed  by 
dividing  the  Index  value  by  ten.  is  idHrtical  to  the 
Emerging  Markets  index. 


based  for  the  regulatory  purposes  noted 
above. 

The  Commission  also  finds  that  the 
large  capitalizations,  liquid  markets, 
and  relative  weightings  of  the  close-end 
fund  securities  comprising  the  Index 
significantly  minimizes  the  potential  for 
manipulation  of  the  Index.  First,  the 
overwhelming  majority  of  the  closed- 
end  fund  securities  comprising  the 
Index  are  actively  traded,  with  an 
average  daily  trading  volume  for  all 
such  mutual  fund  shares  forlhe  period 
from  July  1.  1994  through  December  31, 
1994,  of  approximately  64.335  shares 
per  day.  Second,  the  market 
capitalizations  of  the  closed-end  fund 
securities  in  the  Index  are  large,  ranging 
from  a  high  of  $B24.31  million  to  a  low 
of  $46.36  million  as  of  January  4,  1995, 
with  the  mean  and  median  being  S224 
million  and  $155  million,  respectively. 
Third,  although  the  Index  is  composed 
of  securities  representing  only  23 
closed-end  mutual  funds,  no  particular 
security  or  group  of  clo.sed-end  fund 
securities  dominates  the  Index. 
Specifically,  as  of  January  4.  1995.  no 
clo.sed-end  fund  securitv  contained  in 
the  Index  accounted  formore  than 
11.50%  of  the  Index's  total  value  and 
the  percentage  weighting  of  the  five 
largest  closed-end  fund  securities  in  the 
Index  accounted  for  37.56%  of  the 
Index's  value. 

Fourth,  the  proposed  maintenance 
criteria  will  serve  to  ensure  that:  (1)  The 
Index  remains  comprised  substantially 
of  closed-end  mutual  funds  that  are 
highly  capitalized  and  that  have  liquid 
markets  for  their  issued  securities;  and 
(2)  the  Index  is  nbt  dominated  by  any 
one  mutual  secuifty  that  does  not  .satisfy 
the  Exchange's  og)tions  listing  criteria, 
any  one  .security  held  by  one  or  more  of 
the  mutual  funds  represented  in  the 
Index,  or  securities  from  anv  one 
country  held  by  one  or  more  of  the 
mutual  funds  represented  in  the  Index. 
Specifically,  in  considering  changes  to 
the  composition  of  the  Index,  75%  of 
the  weight  of  the  Index  and  75%  of  the 
number  of  closed-end  mutual  funds 
represented  in  the  Index  must  comply 
with  the  listing  criteria  for  .standardized 
options  trading  sej  forth  in  CBOE  Rule 
5.3,  Interpretation  and  Policy  .01  (for 
mutual  fund  securities  that  are  not  then 
the  subject  of  standardized  options 
trading)  and  CBOE  Rule  5.4. 
Interpretation  and  Policy  .01  (for  mutual 
fund  securities  that  are  then  the  subject 
of  standardized  options  trading). «'" 


'•  Additionally,  niuluhl  fund  .<!ec(irili(>s  uml.iined 
in  the  Index  must  be  "rflported'  socurilin->  imd  must 
be  traded  on  the  Amex  or  the  NY.SE  or  mu>t  bo 
Nas<iaq/NM  securities.  The  CBOE  is  also  limited  in 
the  number  of  mutual  fiinds  that  ran  bo  ropiosont(><) 


Additionally,  the  CBOE  is  required  to 
review  the  composition  of  the  Index  at 
least  semiannually  to  ensure  that  the 
Index  continues  to  meet  these  "75%" 
requirements. 

Further,  at  least  semiannuallv,  based 
on  the  most  recent  Commissioii  filings 
by  the  closed-end  funds  represented  in 
the  Index,  the  CBOE  will  review  the 
holdings  of  each  closed-end  fund  and 
will  promptly  notify  the  Commission  if: 

(1)  Any  security  held  by  one  or  more  of 
the  closed-end  funds  represented  in  "the 
Index,  in  aggregate,  accounts  for  more 
than  5%  of  the  weight  of  the  Index;  or 

(2)  securities  from  any  one  country  held 
by  one  or  more  of  the  clo.sed-end  funds 
represented  in  the  Index,  in  aggregate, 
account  for  more  than  25%  of  the 
weight  of  the  Index.  Similarly,  the 
CBOE  will  promptly  notify  the 
Commission  staff  at  anv  fime.lhat  it 
determines  that  the  share's  of  a  closed- 
end  fund  contained  in  the  Index 
account  for  more  than  15%  of  the 
weight  of  the  Index  if  the  shares  of  the 
mutual  fund  do  not  satisfy  the  listing 
eligibility  requirements  in  CBOE's 
rules.38 

Finally,  the  CBOE  will  promptly 
notify  the  Commission  staff  at  any  time 
that  it  determines  that  either  the  index 
or  the  shares  of  one  or  more  of  the 
closed-end  funds  comprising  the  Index 
fail  to  satisfy  any  of  the  above 
maintenance  criteria.  In  such  an  event, 
the  Exchange  will  not  open  for  trading 
any  additional  series  of  Index  options  or 
LEAPS  unless  the  Exchange  determines 
that  such  failure  is  not  significant,  and 
the  Commi.ssion  staff  affirmatively 
concurs  in  that  determination,  or  unless 
the  Commission  specifically  approves 
the  continued  listing  of  thai  cla.ss  of 
Index  options  or  Index  LEAPS  pursuant 
to  a  proposal  filed  in  accordance  with 
Section  19(b)(2)  of  the  Act. 

For  the  above  reasons,  the 
CcDmmission  believes  that  these  criteria 
minimize  the  potential  for  manipulation 
of  the  Index  and  eliminate  domination 
concerns. 


B.  Customer  Protectmn 

The  Commission  believes  that  a 
regulator^'  system  designed  to  prolet  I 
public  customers  mu.st  be  in  place 
before  the  trading  of  .sophislic;ated 
financial  instruments,  such  as  Emerging 
Markets  Index  options,  including  full- 
value  and  reduced-value  Ernerging 
Markets  LEAPS,  can  commence  on  a 
national  securities  exchange.  The 
Commission  notes  that  the  trading  of 
standardized  e.\change-lrading  options 


in  the  Index  without  having  to  obl-in  ("^jnimivsion 
approval.  See  supra  notes  l-j  and  1 S. 
'"See  si;pra  notes  16  and  17. 


occurs  in  an  environment  that  is 
designed  to  ensure,  among  other  things, 
that:  (1)  the  special  risks  of  options  are 
disclosed  to  public  customers;  (2)  only 
investors  capable  of  evaluating  and 
bearing  the  risks  of  options  trading  are 
engaged  in  such  trading;  and  (3)  special 
compliance  procedures  are  applic:able  to 
options  accounts.  Accordingly,  because 
the  Index  options  and  Index  LEAPS  will 
be  subject  to  the  same  regulatory  regime 
as  the  other  standardized  indexopiioiis 
currently  traded  on  the  CBOE,  the 
Commission  believes  that  adequate 
safeguards  are  in  place  to  ensure  the 
protection  of  investors  in  Emerging 
Markets  Index  options  and  full-value 
and  reduced-value  Emerging  Markets- 
Index  LEAPS. 

C.  Suneillance 

The  Commission  notes  that 
predominantly  because  of  the  lack  of 
relevant  market  information  sharing 
agreements,  the  shares  of  only  one  of  the 
closed-end  funds  contained  in  the  Index 
(Asia  Pacific  Fund)  are  eligible  for 
standardized  options  trading.''^ 

The  Commission  believes,  however, 
that  based  on  the  maintenance  criteria 
discussed  above,  the  CBOE  has 
addressed  the  concerns  that  the 
Commission  expressed  in  approving  the 
listing  of  options  on  individual  «;oiintrv 
funds. ^"  These  maintenance  criteria, 
among  other  things,  ensure  that  the 
Index  will  not  become  a  surrogale  for 
trading  options  on  either  the  closed-end 
mutual  funds  represented  in  the  Index 
or  individual  Asian  or  Latin  Ameri.  an 
market  securities  held  by  those 
component  mutual  funds  for  whi:  h 
standardized  options  could  not 
otherwise  be  traded  and  minimize  the 
potential  for  manipulation  of  the  value 
of  the  Index.-" 

Second,  in  approving  the  listing  ot 
options  on  individual  country  funds, 
the  Commission  determined  that  if  a 
fund  is  "diversified,"  as  defined  in  the 
Investment  Advisers  Act  of  1940 


"•Opiums  on  the  securities  bv  inlernotion.,!  !:,;;.!- 
are  oli>;ible  for  standardized  options  tfrtding  whiT.- 
those  sot  iiriiios  meet  or  exceed  the  ExrhanRos 
e.stdblishcd  uniform  options  listing  Mar.ri„riis  (..■.■ 
fiipm  now  16)  and  (1)  the  Exchange  h.-iSd  m.,:)...! 
mformdiion  sharing  agreement  with  the  prini.,-i 
home  exchange  on  which  each  of  the  foroi>:ii 
spfuriiies  comprising  the  fund's  portfolio  ir.,.:,..  : j 
the  fund  is  clas.sjfipd  as  a  diversified  fund,  .iv  ;h..; 
term  i.s  dofined  bv  Section  5(b)  of  the  InvpsimoMi 
Comprfnv  Act.  15  U.S.C.  §80a-5(b).  and  ih.-  U.,ui\ 
portfolio  IN  composed  of  securities  from  fivoi.r 
more  omntries.  or  (3)  the  listing  of  a  partimU 
intornrttional  fund  option  is  .sppcifita;H  ^ppr.n.!; 
by  the  Commission.  See  Securities  Exch^np'  .\,  i 
Rolo.,so  No.  33068  (October  19.  1993).  5b  KH  ■jie-.  t 
(OL;ob-r  25.  I'JOJ)  ("Countrv  Fund  AppriA.,1 
Ordor-).  •  '  ^ 

' '  .Sfo  ■iiipni  Section  III. A. 
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("Advisers  Act").^-  and  holds  securities 
from  five  or  more  countries,  a 
surveillance  sharing  agreement  is  not 
required  between  the  Exchange  and  the 
primary  foreign  markets  for  the 
securities  held  by  the  closed-end  fund. 
Iti  tliat  case,  it  was  determined  that  the 
portlulio  of  such  a  closed-end  fund 
would  be  significantly  diverse  so  as  to 
reduce  the  Hkenhood  that  the  price  of 
the  securities  issued  by  the  clo.sed-end 
fu!id  could  be  manipulated.  Even 
I  hough  the  shares  of  only  one  of  the 
closed-end  funds  contained  in  the  Index 
is  chissified  as  "diversified,"'  the 
Commission  believes  that  by  combining 
the  -securities  of  these  mutual  funds 
togtcner  in  the  Index,  the  Index,  as  a 
whole,  replicates  essentially  a 
"diversified"  fund.  Specifically,  the 
Index  consists  of  securities  representing 
23  closed-end  mutual  funds  with  those 
mutual  funds  holding  positions,  in 
aggregate,  in  more  than  270  different 
stocks  from  more  than  14  emerging 
Asian  and  Latin  American  markets.*^ 
The  Commission  believes,  therefore, 
that  tl'.e  Index  as  a  whole  arhieves  the 
diversity  of  holdings  that  the 
Commission  found  to  be  sufficient  in 
the  Country  Fund  Approval  Order  to 
minimize  the  Commissions  concerns 
about  potential  manipulation.  As  a 
result,  for  the  reasons  stated  herein  and 
in  the  Country  Fund  Approval  Order,''^ 
the  Commission  believes  that  the  lack  of 
market  surveillance  sharing  agreement 
does  not  raise  substantial  regulatory 
cono-rns. 

Third,  because  the  Index  is  compo.sed 
.solely  of  the  .securities  issued  by  closed- 
end  mutual  funds,  the  Commission's 
concerns  regarding  potential 
manipulation  of  the  Index  are  further 
redueied.  As  discussed  in  the  Country 
Fund  Approval  Order,  in  contrast  to 
other  foreign  securities  products, 
international  closed-end  mutual  funds 
hold  portfoHos  of  securities  chosen  by 
portfolio  managers.*^  Although  the 
composition  of  the  portfolio  of  each 
mutual  fund  represented  in  the  Index  is 
published  on  a  semiannual  basis,  the 
securities  held  by  each  mutual  fund 
represented  in  the  Index  can  he  changed 
at  any  time  at  the  discretion  of  the 
porttobo  managers,  as  long  as  their 
investment  decisions  are  consistent 
with  the  stated  investment  objectives 
and  policies  of  tfie  particular  closed-end 
fund.  For  these  reasons,  the  Commission 
believes  that  it  generally  would  be 
difficult  for  someone  to  use  options  on 


«-•  IS  tf.&C  «b-l  et  seiy.  (I9e«). 

*  'S«c  .Angnst  16  Letter,  supra  note  i;;. 

**  Hev-  Country  Fund  Approval  Order,  siifini  noli- 


the  Index  to  attempt  a  manipulation  of 
the  market  for  any  particular  security 
issued  by  a  closed-end  fund  represented 
in  the  Index  or  to  attempt  a 
manipulation  of  the  Index  through  a 
manipulation  of  the  shares  of  the 
mutual  funds  comprising  the  Index. 

The  Commission  notes  that  generally 
the  only  people  who  could  attempt  such 
a  manipulation  would  be  people  who 
have  access  to  "inside"  information 
about  the  composition  of  the  portfolio  of 
a  closed-end  fund  and  the  trading 
activities  of  the  mutual  fund's  portfolio 
manger.  The  Advisors  Act,  and  the  rules 
promulgated  thereunder,  contain 
provisions  designed  to  detect  and  deter 
certain  advisory  employees  and 
affiliates  from  trading  in  any  securities 
based  on  "Inside"  information  about  the 
investment  decisions  of  a  closed-end 
fund.  Rule  204-2(aMl2)  under  the 
Advisers  Act  requires  an  investment 
adviser  to  make  and  keep  accurate 
records  of  every  transaction  in  a  security 
in  which  the  investment  advisor  or  any 
advisory  representative  has  a  beneficial 
interest.  Accordingly,  the  Commi.ssion 
believes  that  the  Advi.sers  Act  gives  it 
the  authority  to  review  the  trading 
activities  of  anyone  who  is  likely  to 
have  access  to  the  information  necessary 
to  use  options  on  the  Index  to  attempt 
a  manipulation  of  the  relevant  markets. 

Finally,  even  though  the  CBOE  does 
not  in  this  case  have  market  information 
sharing  agreements  with  each  of  the 
relevant  foreign  markets,  the  CBOE, 
NYSE,  Amex.  and  NASD  are  all 
members  of  the  ISG,  which  provides  for 
the  exchange  of  all  nece.ssary 
surveillance  information  regarding  the 
trading  of  the  mutual  fund  securities 
comprising  the  Index.**  The 
Commission  believes  that  this 
arrangement  ensures  the  availability  of 
information  necessary  to  detect  and 
deter  potential  manipulations  and  other 
trading  abuses,  thereby  making  the 
Index  options  and  full-value  and 
reduced-value  Index  LE.A^PS  less  readily 
susceptible  to  manipulation.*^ 

D.  Market  Impact 

The  Commission  believes  that  the 
listing  and  trading  on  Ihe  CBOE  of 
Emerging  Markets  Index  options. 
including  full-value  and  reduced-value 
Index  LEAPS,  will  not  adversely  impact 
the  markets,  for  the  securities  issued  by 
the  closed-end  funds  represented  in  the 


19. 


■Id. 


■"■  S(>e  s<i;wir  no«e  32. 

-''Src.  e.g..  Secariries  E-vchan^e  Act  Release  No. 
,11243  (September  28,  1992).  57  KK  45849  (Oclobi^r 
5.  199^!)  (order  ap(voviag  the  list  ic^  of  index 
options  and  index  LEAI'S  ea  ibe  CBOii  Biotech 
Index). 


Index.*8  First,  as  described  above,  the 
securities  or  no  one  closed-end  fund  or 
group  of  closed-end  funds  represented 
in  the  Index  dominates  the  weight  of  the 
Index.  Second,  the  maintenance  criteria 
for  the  Index  ensure  that:  (1)  The  Index 
will  be  substantially  comprised  of 
closed-end  fund  securities  that  satisfy 
the  Exchange's  listing  standards  for 
standardized  options  trading;  and  (2)  no 
individual  security  held  by  one  or  more 
of  the  mutual  funds  represented  in  the 
Index  and  no  individual  country 
represented  by  those  holdings  will 
dominate  the  Index."^  Third,  because 
the  securities  issued  by  each  of  the 
closed-end  funds  comprising  thp  Index 
must  be  "reported  securities"  as  defined 
in  Rule  llAa3-l  of  the  Act.  the 
securities  issued  by  these  closed-end 
funds  generally  will  be  actively-traded, 
highly-capitalized  securities.  Fourth,  the 
10,500  contract  position  and  exercise 
limits  applicable  to  Index  options  and 
Index  LEAPS  will  serve  to  minimize 
potential  manipulation  and  market 
impact  concerns. 

Lastly,  the  Commission  believes  that 
settling  expiring  Emerging  Markets 
Index  options,  including  full-value  and 
reduced-value  Index  LEAPS,  based  on 
the  opening  prices  of  the  closed -end 
fund  securities  comprising  the  Index  is 
consistent  with  the  Act.  As  noted  in 
other  contexts,  valuing  options  for 
exercise  settlement  on  expiration  based 
on  opening  prices  rather  than  closing 
prices  may  help  reduce  adverse  effects 
on  markets  for  the  closed-end  fund 
.securities  underlying  options  on  the 
Index.50 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Specifically. 
Amendment  No.  2  provides  objective 
maintenance  criteria  which,  for  the 
reasons  stated  above,  should  minimize 
the  potential  for  manipulation  of  the 
Index  and  the  closed-end  mutual  fund 
securities  comprising  the  Index. 
Further,  as  discussed  above.  Ihe 
Commission  believes  that  these 
maintenance  criteria  significantly 
strengthen  the  custonter  protection  and 
surveillance  aspects  of  the  proposal,  as 
originally  propo.sed.^'  Moreover,  the 


■"'  In  addition.  Ihe  QlOli  has  represeiiu,-d  ftiat  the 
CBOE  and  the  OfKA  have  the  necesjary  systems 
capacity  to  support  those  new  series  of  iridex 
opiioru  that  would  result  bom  (he  inlroditctioii  of 
Index  options  as»i  Index  LKAPS.  See  Memoraadmm 
from  )oe  Corrigan.  Executive  Director.  OPRA.  lo 
Scolt  l.yden.  CJJOE.  dated  [une  27.  19S4. 

■"'Sec  -iiiprti  Seel  ion  UI.A. 

'"See  Securities  Excban^  Act  Release  .S'o.  30944 
duly  21.  1992).  57  FROaiTC  (Jiily  28.  19921 

"'See supra Seclioo  in. A. 


Commission  believtfi  thai  reducing  tkc 
number  of  component  funds  in  the 
Index  by  two  is  not  a  material  change 
that  raises  regulatory  concerns  not 
already  addressed  by  the  proposal. 
Accordingly,  theCoiininis,sion  believes  it 
is  consistent  with  Sw.lions  6(b)(.=i)  and 
19(h)(2)  of  the  Atn  to  approve 
Amendment  No.  2  to  the  proposed  rule 
change  on  an  aca:lurafed  basis. 

IV.  Solicitation  of  Oimmpnls 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2.  Persons  making  written  submis.sibns 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  propo.sed  nile 
change  that  are  filed  with  the 
Commission,  and  all  written 
communicatiorvs  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  th« 
provisions  of  5  U.S.C.  552,  will  be 
available  for  insperiion  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Wa.shington.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
orgatiization.  All  submissions  should 
refer  to  the  File  Number  SR-CBOE-94- 
19  and  should  be  submitted  by  March 
1,1995. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.-^z  that  the 
proposed  ruletiiange  (SR-CBOE-94- 
19),  as  amended,  is  approved.'^ 

For  the  Commi.ssion.  by  the  Division  of 
Market  Regulation,  ptirsutint  to  df|(>g.-)t«<i 
authority.*-* 

.Margaret  H.  McFarland. 

Deputy  Secretory. 
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■~  'The  Commission  notes  #jal  prior  lo  listing 
Index  options  orlftftex  I.EAI»!S,  the  CBt)E  wHI  be 
r.-qiiirerf  lo r«Tt«w  |W#  ihert  most  recenr  senrfanmial 
reports  filed  with  the  CotnmiBJon  by  each  of  fh« 
ilosed-end  ft.nds  teprescntcd  >n  ibe  Index  to  casufe 
lh.il  the  tlo$ed-«n<t  fund  sccMitiea  com)>rijinj  tb« 
Index,  as  wel)  a»  ib«  hoWing*  of  «cb  oi  lh«  eioaa<i- 
nnd  funds  r«presei>4«d  in  !h«j  Irxfex.  viiisfy.  m  ibe 
lime  of  iisUng,  ibe  fisting  criiwia  di»t:wmed  above 
•-  r?  (TR  2(».36-3bl!2j(^994». 


[Release  No.  34-35316;  File  No.  SR-^^ASD- 
95-03] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc., 
Relating  to  an  Interim  Extension  of  the 
ore  Bulletin  Board  ^  Service  Throuqtv 
April  28, 1995 

Fobruary  1.1995. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
{"Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  January  25,  1995, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  filed  with  the 
Securities  and  Exchange  Commission 
("Commi.s.sion")  the  proposed  rule 
f;hange  as  described  in  Items  I,  II  and  III 
below,  which  Items  liave  been  prepared 
by  the  NASD.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  is 
simultaneously  approving  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  June  1. 1990,  the  NAST>.  through 
a  subsidiary  corporation,  initiated 
operation  of  the  OTC  Bulletin  Board 
Service  (-OTCBB  Service"  or  "Service") 
in  accord  with  the  Commission's 
approval  of  File  No.  SR-NASD-«8-19, 
as  amended.'  The  OTCBB  Service 
provides  a  real-time  quotation  medium 
that  NASD  member  firms  can  elet.1  to 
use  to  enter,  update,  and  retrieve 
quotation  information  (including 
unpriced  indi<ations  of  interest)  for 
securities  traded  over-the-counter  that 
are  neither  listed  on  The  Nasdaq  Stock 
Market  SM  nor  on  a  primary  national 
•securities  exchange  (collectively 
referred  to  as  "OTC  Equities").- 
E.s.sentially.  the  Service  supports  NASD 
members'  market  making  in  OTC 
Equities  through  authorized  Nasdaq 
Workstation  units.  Real-time  access  to 
quotation  information  captured  in  the 
Service  is  available  to  subscribers  of 
I.evel  %  Nasdaq  service  as  well  as 
subscribers  of  vendor-spon.sored 
servires  that  now  carry  OTCBB  Service 
data.  The  Servic-e  is  currently  operating 


■  Hecuritiea  Eachange  Atl  Kaleasc  No.  27975  {May 
1.  1990),  S.-i  m  19124  (May  8.  i;«0). 

=  VVlih  ihnChmmission's  Jamiary  1994  rfpiprov.j 
of  Kile  Ma  SR-NASO-S3-24.  (he  nnivene  of 
»e<,iirilies  elij^ible  (ortjuotalion  in  the  OTCBB  now 
incl<»<les  i.erlil.11  e«jtti»ie»  listed  on  regional  stock 
exchanges  thai  do  not  q»ialif>  for  dissemination  of 
iransanlon  report*  vin  the  facilities  of  Ihe 
lx)n.s«>»Wai*d  Tap»  Assod-af ion.  .Securities 
KxchanR*  Act  Heler.9*  No.  33S07  (^iiuarv  24,  »94l 
59  KK  4J00  (ord«r  ajifroiHM  K>te  No.  S«-»*ASl>- 
93-24). 


under  interim  approval  that  v»as 
scheduled  to  expire  on  January  31 
1995.3 

The  NASD  hereby  files  this  proposed 
rule  change,  pursuant  to  Section 
19(b)(1)  of  the  Act  and  Rule  19b-* 
thereunder,  to  obtain  authorization  for 
an  interim  extension  of  the  Servit* 
through  April  28.  1995.  During  this 
interval,  there  will  be  no  material 
change  in  the  OTCBB  Service's 
operational  features,  absent  C/Dmmissi'on 
approval  of  a  corresiponding  Rule  19b- 
4  filing. 

II.  Seff-Re-nlatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  Ihe 
NASD  included  statements  conr^iming 
Ihe  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  and 
comments  it  re<»»ved  on  the  proposed 
mle  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
.statements. 

A.  Self- Regit latoiy  Organization'i, 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propo&ed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to  ensun; 
continuity  in  the  operation  of  the 
OTCBB  SeR'ice  while  the  Commission 
considers  an  earlier  NASD  rule  filing 
(File  No.  SR-NASE^92-7)  that 
requested  permanent  approval  of  the 
Service."  For  the  month  ending 
November  .30,  1994,  the  Ser\'ice 
reflei.-fed  the  market  making  positions  of 
41 1  NASD  member  firms  displaying 
quotations/indications  of  interest  in 
approximately  5.229  OTC  Equities. 

During  the  proposed  extension, 
foreign  securities  and  American 
Depositary  Receipts  (collectively, 
"foreign/ADR  issues")  will  remain 
suhjet.t  to  the  twice-daily,  update 
limitation  that  traces  back  to  the 
Commission's  original  approval  of  the 
OTCBB  Service's  operation.  As  a  resuU. 
all  pri(»d  bids/offers  displayed  in  the 


J.Siinjrities  Exc.h.-.nge  Art  Ruleasc  No.  35172 
(December  2R.  1994).  60  K"R  1820. 

•  The  Oimmlssion  note»  (hat  the  NASI)  has  file.1 
with  the  Coramission  Amendmenl  Nos.  1  jnd  2  lo 
Kile  No.  .SR-\A.<a>-92-a7.  concerning  I  be 
eligibility  of  unregistered  foreign  securilii^  jnd 
Ameritau  lVpo!,ifcir>  Herjeipfs  Cor  Inrlusion  intU" 
O'lTCBB.  The  .'imendmcnts  ncre  published  in  the 
Federal  Rej^ister  fori^imtnenl  on  November  18, 
1994.  S:c  Secorittes  Exchange  Act  RefcMM-  No. 
.34«»!>6  INovrniN'r  9.  )994L  59  FR  59808. 
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^rvice  for  foreign/ ADR  issues  will 
remain  indicative. 

In  conjunction  with  the  start-up  of  the 
Service  in  1990,  the  NASD  implemented 
a  filing  requirement  (under  Section  4  of 
Schedule  H  to  the  NASD  By-Laws)  and 
review  procedures  to  verify  member 
firms'  con^liance  with  Rule  15c2-n 
under  the  Act.  During  the  proposed 
extension,  this  review  process  will 
continue  to  be  an  important  component 
of  the  NASD's  oversight  of  broker- 
dealers"  market  making  in  OTC  Equities. 
The  NASD  also  expects  to  work  closelv 
with  the  Commission  staff  in  developing 
further  enhancements  to  the  Service  to 
fulfill  the  market  structure  requirements 
mandated  by  the  Securities  Enforcement 
Remedies  and  Penny  Stock  Reform  Act 
of  1990.  particularly  Section  17B  of  the 
Act. 5  The  NASD  notes  that 
implementation  of  the  Reform  Act 
entails  Commission  rulemaking  in 
several  areas,  including  the 
development  of  mechanisms  for 
gathering  and  disseminating  reliable 
quotation/transaction  information  for 
'■penny  stocks." 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Sections 
llA(a)(l).  15A(b)  (6)  and  (11),  and 
Section  17B  ofihe  Act.  Section 
llA(a)(l)  sets  forth  the  Congressional 
findings  and  policy  goals  respecting 
operational  enhancements  to  the 
securities  markets.  Basically,  the 
Congress  found  tbat  new  data 
processing  and  communications 
techniques  should  be  applied  to 
improve  the  efficiency  of  market 
operations,  broaden  the  distribution  of 
market  information,  and  foster 
competition  among  market  participants. 
Section  15A(b)(6)  requires,  among  other 
things,  that  the  NASD's  rules  promote 
just  and  equitable  principles  of  trade, 
facilitate  securities  transactions,  and 
protect  public  investors.  Subsection  (11) 
thereunder  authorizes  the  NASD  to 
adopt  rules  governing  the  form  and 
content  of  quotations  for  securities 
traded  over-the-counter  for  the  purposes 


"On  November  24. 1992.  the  N.\SU  filed  an 
application  with  the  Commission  for  interim 
designation  of  the  Service  as  an  automated 
quotation  system  pursuant  to  Section  17B{b)  of  the 
Act.  On  December  30.  1992.  the  Commission 
granted  Qualifying  Electronic  Quotation  System 
("QEQS")  status  for  the  Service  for  purpcses  of 
certain  penny  stock  rules  that  became  effective  on 
January  1.  1993.  On  August  26.  1993.  the 
Commission  granted  the  NASD's  request  for  an 
extension  of  QEQS  status  until  such  lime  as  the 
OTCBB  meets  the  statutory  requirements  of  Section 
17B(b)(2).  Finally,  on  May  13.  1994.  the  NASD  filed 
an  application  with  the  Commission  for  permanent 
designation  of  the  Service  as  an  automated 
quotations  svslem  for  pennv  slock.s  pursuant  in 
Section  17B(b). 


of  producing  fair  and  informative 
quotations,  preventing  misleading 
quotations,  and  promoting  orderly 
procedures  for  collecting  and 
disseminating  quotations.  Finally, 
Section  17B  contains  Congressional 
findings  and  directives  respecting  the 
collection  and  distribution  of  quotation 
information  on  low-priced  equity 
securities  that  are  neither  Nasdaq  nor 
exchange-listed. 

The  NASD  believes  that  e.xtension  of 
the  Service  through  April  28, 1995,  is 
fully  consistent  with  the  foregoing 
provisions  of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  rule 
change  will  not  result  in  any  burden  on 
competition  that  is  not  neces.sary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  requests  that  the 
Commission  find  good  cause,  pursuant 
to  Section  19(b)(2)  of  the  Act,  for 
approving  the  proposed  rule  change 
prior  to  the  30th  day  after  its 
publication  in  the  Federal  Register  to 
avoid  any  interruption  of  the  Service. 
The  current  authorization  for  the 
Service  was  scheduled  to  extend 
through  January  31,  1995.  Hence  it  is 
imperative  that  the  Commission 
approve  the  instant  filing  on  or  before 
that  date.  Otherwise,  the  NASD  will  be 
required  to  suspend  operation  of  the 
Service  pending  Commission  action  on 
the  proposed  extension. 

Tne  NASD  believes  that  accelerated 
approval  is  appropriate  to  ensure 
continuity  in  the  Service's  operation 
pending  a  determination  on  permanent 
status  for  the  Service,  as  requested  in 
File  No.  SR-NASD-92-7.  Continued 
operation  of  the  Service  will  ensure  the 
availability  of  an  electronic  quotation 
medium  to  support  member  firms' 
market  making  in  approximately  5.229 
OTC  Equities  and  the  widespread 
dissemination  of  quotation  information 
on  these  securities.  The  Service's 
operation  also  expedites  price  discovery 
and  facilitates  the  execution  of  customer 
orders  at  the  best  available  price.  From 
a  regulatory  standpoint,  the  NASD's 
capture  of  quotation  data  from 
participating  market  makers 


supplements  the  price  and  volume  data 
reported  by  member  firms  pursuant  to 
Part  XII  of  Schedule  D  to  the  NASD  By- 
Laws. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.VV., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  March  1,  1995. 

V.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval 

The  Commission  finds  that  approval 
of  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder,  and.  in 
particular,  with  the  requirements  of 
Section  15A(b)(ll)  of  the  Act,  which 
provides  that  the  rules  of  the  NASD 
relating  to  quotations  must  be  designed 
to  produce  fair  and  informative 
quotations,  prevent  fictitious  or 
misleading  quotations,  and  promote 
orderly  procedures  for  collecting, 
distributing,  and  publishing  quotations. 

The  Commission  finds  good  cause  for 
approving  the  propo.sed  rule  change 
prior  to  the  3Uth  day  after  the  date  of 
publishing  notice  of  the  filing  thereof. 
Accelerated  approval  of  the  NASD's 
proposal  is  appropriate  to  ensure 
continuity  in  the  Service's  operation  as 
an  electronic  quotation  rrfedium  that 
supports  NASD  members'  market 
making  in  these  securities  and  that 
facilitates  price  discovery  and  the 
execution  of  customers'  orders  at  the 
best  available  price.  Additionally, 
continued  operation  of  the  Service  <vill 
materially  assist  the  NASD's 
surveillance  of  its  members  traoing  in 
OTC  Equities  that  are  eligible  and 
quoted  in  the  Service,  and  in  non-Tape 
B  securities  that  are  listed  on  regional 
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exchanges  and  qtjoted  in  the  OTCBB  by 
NASD  members. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved  for  an  interim  period  through 
April  28.  199.5. 

For  the  Cummisskwi,  by  fhe  Ukvisi«i»  of 
Market  R^ulatioA,  puniuant  to  dcfc-j^alt-d 
authority.  17  (TR  200.30- ,3(aKl 2). 
Margaret  H.  .Nfcrarland. 

|FR  Doc  9S-3036  Filed  2-7-«)5.«:4.'i  ami 
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(R«l.  No.  IC-208n:  812-M7fl 

Cityfed  FhTanciat  Cotp.;  Notice  of 
Application 

r-obruary  2,  199i, 

AGCNCY:  Securities  and  Hxchanj^e 

Commission  ("SEC"). 

ACTION:  Notice  of  applicntion  for 

exemption  vrnder  the  hivestment 

Company  Act  of  1940  (the  "Act"). 


APPLICANT;  Gtyfed  Finaniiial  Corp. 
faiyfed"). 

RELEVANT  ACT  SECTIONS:  Oder  requested 
under  sections  6(c)  and  6(e)  of  the  Act. 
StJMMAI^V  Of  APPLiCATtON:  Applicant 
requests  an  order  that  would  exempt  it 
from  ail  provisions  of  the  Act.  except 
sections  9,  17(3)  fmodifiod  as  discussed 
herein),  17(d)  (modified  »s  di.s«iKsed 
herein),  17(e).  17(f),  36  thro»»)»h  45,  and 
47  through  51  of  the  Act  and  the  r\iles 
thereunder  urvtil  the  eariier  of  on«  year 
frwn  the  date  of  the  requested  order  or 
such  time  as  Gtyfed  would  no  lonj^er  be 
required  to  regi.ster  as  an  investment 
company  under  the  Act.  The  request«d 
exemption  wotild  extend  an  exemption 
originally  granted  until  March  15,  1995. 
FILING  DATE:  The  applic.ttion  wns  filed 
on  rSicemher  20,  1994. 
HEARING  OR  NOTlf  ICATION  OF  HEARING:  An 
order  granting  the  application  will  he 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  reqirest  a 
hearing  hy  writing  to  the  SECs 
Secretary  and  servir»g  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
.retaiived  by  the  SEC  by  5:30  p.m.  on 
Februarj-  27,  199t5.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
req»»est,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
AODRESSeS;  Secretary.  SEC.  450  Fifth 
Streei,  NW.,  VVasfcingion.  DC  20549. 


Appli«ar>t,  4  Young's  Way.  P.O.  Box 
3126,  Nantucket.  MA  02584. 
FOR  FURTHER  WfORMATION  CONTACT: 
James  M.  Curtis.  Senior  Coun«l,  at 
(202)  942-0563.  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPtEIBCNTARV  WFORMATKM:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Cityfed  was  a  savings  and  loan 
holding  company  that  conducted  its 
.savings  and  loan  operations  through  its 
wholly-owned  subsidiary.  City  Federal 
Savings  Bank  ("City  Federal').  City 
Federal  was  the  source  of  siibstantially 
all  of  Qtyfed's  revenues  and  income.  As 
a  result  of  substantial  losses  in  its 
mortgage  banking  and  real  estate 
operations,  Gty  Federal  was  unable  to 
meet  its  regulatory  capital  requirements. 
Accordingly,  on  December  7.  1989.  the 
Office  of  Thrift  Supervision  (the  "OTS") 
placed  City  Federal  into  receivership 
and  appointed  the  Resolution  Trust 
Corporation  fthe  "RTC")  as  Gty 
Federal's  receiver.  City  Federal's 
deposits  and  substantially  all  of  its 
assets  and  liabiHties  were  acquired  by  a 
newly  created  federal  mutual  savings 
bank,  Gty  Savings  Bank,  F.S.B..  whose 
depo.sits.  assets,  and  liabilities  in  turn 
were  acquired  by  Gty  Savings.  F.S.B. 
("Gty  Savings").  The  GTS  appointed 
the  RTC  as  receiver  of  Gty  Savings. 

2.  Once  Gty  Federal  was  placed  into 
refjeivership.  Cityfed  no  longer 
conducted  savings  and  loan  operations 
through  any  subsidiary  and 
substantially  all  of  its  assets  consisted  of 
cash  that  has  been  invested  in  money 
market  instruments  with  a  maturity  of 
one  year  or  less  and  money  market 
mutual  funds.  As  of  September  30. 
1994,  Cityfed  held  cash  and  securities  of 
approximately  $9.03  million.  Because  of 
Cityfed's  asset  composition,  it  may  be 
an  investment  company  under  the  Act. 
Rule  3a-2  under  the  Act  provides  a  one- 
year  safe  harbor  to  issuers  that  meet  the 
definition  of  an  investment  company 
but  intend  to  engage  in  a  business  other 
than  investing  in  securitie.s.  Because  of 
various  claims  against  Cityfed  and 
c-ertain  Gtyfed  officers  and  directors, 
Gtyfed  could  not  acquire  an  operating 
company  within  the  one  year  safe 
harbor.  The  expiration  of  the  safe  harbor 
period  necessiljtfed  the  filing  of  an 
application  for  exemption  from  all 
provisions  of  the  Act,  with  certain 
exceptions.  In  1994.  Gtyfed  wasgratUed 


conditi«»ial  relief  itom  all  provisions  of 
the  Act  until  March  15. 1995.' 

3.  While  Cityfed's  board  of  directors 
has  considered  from  time  to  time 
whether  to  engage  in  an  operating 
business,  the  board  has  determined  not 
to  engage  in  an  operating  business  at  the 
present  time  because  of  the  claims  filed 
against  Gtyfed.  whose  liability 
thereunder  cannot  be  reasonably 
estimated  and  may  exceed  its  assets 

4.  On  June  2.  1994.  the  OTS  Lssued  a 
Notice  of  Charges  and  Hearing  for  Cease 
and  Desist  Order  to  Direct  Restitution 
and  Other  Appropriate  Relief  and 
Notice  of  Assessment  of  Civil  Money 
Penalties  ("Notice  of  Charges  ")  against 
Gtyfed  and  certain  current  or  former 
directors  and.  in  some  cases,  officers  of 
Cityfed  and  Gty  Federal.  The  Notice  of 
Charges  requests  that  an  order  be 
entered  by  the  Director  of  the  OTS 
requiring  Cityfed  to  make  restitution, 
reimburse,  indemnify  or  guarantee  ihn 
OTS  against  loss  in  an  amount  noi  less 
than  $1 18.4  million,  which  the  OTS 
alfeges  represents  the  regulatory  capital 
deficiency  reported  by  Gty  Federal  in 
the  fall  of  1989.  The  Notice  of  Charg«s 
provides  that  a  hearing  will  he  held 
before  an  administrative  law  judge  on 
the  question  of  whether  a  final  cease 
and  desist  order  should  be  issued 
against  Gtyfed.  As  of  the  date  of  the 
filing  of  the  application,  no  date  has 
been  set  for  such  hearing. 

5.  Also  on  June  2, 1994.  the  OTS  . 
issued  a  Temporary  Order  to  Cease  ancf 
Desist  ("Temporary  Order")  against 
Cityfed.  The  Temporary  Order  required 
Cityfed  to  post  $9.0  million  as  security 
for  the  payment  of  the  amount  sotight  by 
the  OTS  in  its  Notice  of  Charges.  Gtyfed 
unsuccessfully  petitioned  the  district 
r,ourt  for  an  injunction  against  the 
Temporary  Order.  Gtvfed  has  appeafed 
to  the  Court  of  Appeals.  On  October  2fi. 
1994.  Gtyfed  and  the  OTS  entered  into 
an  Escrow  Agreement  ( "Escrow 
Agreement  ")  with  CoreStates  Bank,  N.A. 
("CoreStates")  pursuant  to  which 
Gtyfed  transferred  substantially  all  of 
its  assets  to  CoreStates  for  deposits  into 
an  escjow  account  to  be  maintained  by 
CoreStates.  Cityfed's  assets  in  the 
escrow  account  continue  to  be  invested 
in  money  market  instruments  with  a 
maturity  of  one  year  or  less  and  money 
market  mutual  funds.  Withdrawals  or 
disbursements  from  the  escrow  atrount 
are  not  permitted  without  the  written 
authorization  of  the  OTS,  other  than  for 
(a)  monthly  transfer  to  Gtyfed  in  the 
amount  of  $15,000  for  operating 
expenses,  (b)  the  disbursement  of  hinds 


A.  t  IW«Me  K»t)«.  20074  tfrb.  lM»«Hfw««JaiMl 
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on  account  of  purchases  of  securities  by 
Cityfed,  and  (c)  the  payment  of  the 
escrow  fee  and  expenses  to  CoreStates. 
The  Escrow  Agreement  also  provides 
that  CoreStates  will  restrict  the  escrow 
account  in  such  a  manner  as  to 
implement  the  terms  of  the  Escrow 
Agreement  and  to  prevent  a  change  in 
.status  or  function  of  the  escrow  account 
unless  authorized  by  Cityfed  and  the 
OTS  in  writing. 

6.  On  December  7,  1992.  the  RTC  filed 
suit  against  Cityfed  and  two  former 
officers  of  City  Federal  seeking  damages 
of  $12  million  dollars  for  failure  to 
maintain  the  net  worth  of  City  Federal 
(the  "First  RTC  Action").  In  connection 
with  this  action,  the  RTC  sought  a  court 
order  to  place  Cityfed's  assets  under  the 
control  of  the  court.  On  January  3,  1993. 
the  RTC  and  Cityfed  entered  into  an 
agreement  (the  "Agreement")  whereby 
the  RTC  would  refrain  from  .seeking  the 
above  order  and  Cityfed  could  continue 
to  make  payments  for  ordinary  and 
reasonable  business  expenses  and 
certain  legal  fees,  hi  light  of  the  filing  bv 
the  OTS  of  the  Notice  of  Charges  on 
June  2,  1994.  the  RTC  and  Cityfed 
agreed  to  dismiss  without  prejudice  the 
RTC's  claim  against  Cityfed  in  the  First 
RTC  Action. 

7.  In  addition,  the  RTC  filed  suit 
against  several  former  directors  and 
officers  of  City  Federal  alleging  gross 
negligence  and  breach  of  fiduciar\-  duty 
with  respect  to  certain  loans  (the 
"Second  RTC  Action").  The  RTC  seeks 
in  excess  of  $200  million  in  damages. 
Under  Cityfed's  bylaws,  Cityfed  may  be 
obligated  to  indemnify  these  former 
officers  and  directors  and  advance  their 
legal  expenses.  Cityfed  generally  has 
agreed  to  advance  expenses  in 
connection  with  these  requests.  Because 
of  the  Temporary  Order  and  the  Escrow 
Agreement,  however,  Cityfed  is  not 
continuing  to  advance  expenses  in 
connection  with  these  reque.sts.  Cityfed 
is  unable  to  determine  with  any 
accuracy  the  extent  of  its  liability  with 
respect  to  these  indemnification  claims, 
although  the  amount  may  be  material. 

8.  Currently.  Cityfed's  stock  is  traded 
sporadically  in  the  over-the-counter 
market.  Cityfed  has  one  employee  who 
is  president,  chief  executive  officer,  and 
treasurer.  Cityfed's  secretary'  does  not 
receive  any  compen.sation  for  her 
service.  If  Cityfed  is  unable  to  resolve 
the  above  claims  successfully,  Citvfed 
may  seek  protection  from  the 
bankruptcy  courts  or  liquidate.  Cityfed 
asserts  that  it  probably  will  not  be  in  a 
position  to  determine  what  course  of 
action  to  pursue  until  most,  if  not  all,  of 
its  contingent  liabilities  are  resolved. 

9.  During  the  term  of  the  proposed 
exemption,  Cityfed  will  comply  with 


sections  9.  17(a),  17(d),  17(e),  17(0,  36 
through  45,  and  47  through  51  of  the 
Act  and  the  rules  thereunder,  subject  to 
the  following  modifications.  With 
respect  to  section  17(d),  Cityfed 
represents  that  it  established  a  stock 
option  plan  when  it  was  an  operating 
company.  Although  the  plan  has  been 
terminated,  certain  former  employees  of 
Cityfed  have  existing  rights  under  the 
plan.  Cityfed  believes  that  the  plan  may 
be  deemed  a  joint  enterprise  or  other 
joint  arrangement  or  profit-sharing  plan 
within  the  meaning  of  section  17(d)  and 
rule  17d-l  thereunder.  Because  the  plan 
was  adopted  when  Cityfed  was  an 
operating  company  and  to  the  extent 
there  are  existing  right  under  the  plan, 
Cityfed  seeks  an  exemption  to  the  extent 
necessary  from  section  17(d).  In 
addition,  Cityfed  may  become  subject  to 
the  jurisdiction  of  a  bankruptcy  court. 
With  respect  to  transactions  approved 
by  the  bankruptcy  court,  applicant 
requests  an  exemption  from  sections 
17(a)  and  17(d)  as  further  described  in 
condition  3  below. 

Applicant's  Legal  Analysis 

1.  Section  3(a)(1)  defines  an 
investment  company  as  any  issuer  of  a 
security  who  "is  or  holds  itself  out  as 
being  engaged  primarily  *   *  *  in  the 
business  of  investing,  reinvesting  or 
trading  in  securities."  Section  3(a)(3) 
further  defines  as  investment  company 
as  an  issuer  who  is  engaged  in  the 
business  of  investing  in  securities  that 
have  a  value  in  excess  of  40%  of  the 
issuers  total  assets  (excluding 
government  securities  and  cash).  Cityfed 
acknowledges  that  it  may  be  deemed  to 
fall  within  one  of  the  Act's  definitions 
of  an  investment  company.  Accordingly, 
applicant  requests  an  exemption  under 
sections  6(c)  and  6(e)  fi-om  all 
provisions  of  the  Act,  subject  to  certain 
exceptions. 

2.  In  determining  whether  to  grant  an 
exemption  for  a  transient  investment 
company,  the  SEC  considers  such 
factors  as  whether  the  failure  of  the 
company  to  become  primarily  engaged 
in  a  non-investment  business  or 
excepted  business  or  liquidate  within 
one  year  was  due  to  factors  beyond  its 
control:  whether  the  company's  officers 
and  employees  during  that  period  tried, 
in  good  faith,  to  effect  the  company's 
investment  of  its  assets  in  a  non- 
investment  business  or  excepted 
business  or  to  cause  the  liquidation  of 
the  company;  and  whether  the  company 
invested  in  securities  solely  to  preserve 
the  value  of  its  assets.  Cityfed  believes 
that  it  meets  these  criteria. 

3.  Cityfed  believes  that  its  failure  to 
become  primarily  engaged  in  a  non- 
investment  business  by  March  15, 1995 


is  due  to  factors  beyond  its  control. 
Because  of  outstanding  and  potential 
claims  against  Cityfed  and  certain  of  its 
officers  and  directors.  Cityfed  cannot 
acquire  an  operating  company.  Cityfed 
has  diligently  pursued  its  claims  against 
others  and  has  taken  steps  to  determine 
the  extent  of  its  contingent  liabilities. 
Since  the  filing  of  its  initial  application 
for  exemptive  relief  under  sections  6(c) 
and  6(e)  on  October  19,  1990,  Cityfed 
has  invested  in  money  market 
instruments  and  money  market  mutual 
funds  solely  to  preserve  the  value  of  its 
assets. 

4.  Cityfed  requests  an  order  that 
would  exempt  it  from  all  provisions  of 
the  Act,  subject  to  certain  exemptions, 
until  the  earlier  of  one  year  from  the 
date  of  any  order  issued  on  this 
application  or  such  time  as  Cityfed 
would  no  longer  be  required  to  register 
as  an  investment  company  under  the 
Act. 

Applicant's  Conditions 

Cityfed  agrees  that  the  requested 
exemption  will  be  subject  to  the 
following  conditions,  each  of  which  will 
apply  to  Cityfed  from  the  date  of  the 
order  until  it  no  longer  meets  the 
definition  of  an  investment  company  or 
during  the  period  of  time  it  is  exempt 
from  registration  under  the  Act: 

1.  Cityfed  will  not  purchase  or 
otherwise  acquire  any  additional 
securities  other  than  securities  that  are 
rated  investment  grade  or  higher  by  a 
nationally  recognized  statistical  rating 
organization  or,  if  unrated,  deemed  to  be 
of  comparable  quality  under  guidelines 
approved  by  Cityfed's  board  of 
directors,  subject  to  two  exceptions: 

a.  Cityfed  may  make  an  equity 
investments  in  issuers  that  are  not 
investment  companies  as  defined  in 
section  3(a)  of  the  Act  (including  issuers 
that  are  not  investment  companies 
because  they  are  covered  by  a  specific 
exclusion  from  the  definition  of 
investment  company  under  section  3(c) 
of  the  Act  other  than  section  3(c)(1))  in 
connection  with  the  possible  acquisition 
of  an  operating  business  as  evidenced 
by  a  resolution  approved  by  Cityfed's 
board  of  directors;  and  < 

b.  Cityfed  may  invest  in  one  or  more 
money  market  mutual  funds  that  limit 
their  investments  to  "Eligible 
Securities"  within  the  meaning  of  rule 
2a-7(a)(5)  promulgated  under  the  Act. 

2.  Cityfed's  Form  10-KSB,  Form  10- 
QSB  and  annual  reports  to  shareholders 
will  state  that  an  exemptive  order  has 
been  granted  pursuant  to  sections  6(c) 
and  6(e)  of  the  Act  and  that  Cityfed  and 
other  persons,  in  their  transactions  and 
relations  with  Citvfed,  are  subject  to 
sections  9,  17(a).  i7(d).  17(e).  17(f).  36 
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through  45,  and  47  through  51  of  the 
Act,  and  the  rules  thereunder,  as  if 
Cityfed  were  a  registered  investment 
company,  except  insofar  as  permitted  by 
the  order  requested  hereby. 

3.  Notwithstanding  sections  17(a)  and 
17(d)  of  the  Act,  an  affiliated  person  (as 
defined  in  section  2(a)(3)  of  the  Act)  of 
Cityfed  may  engnge  in  a  transaction  that 
otherwise  would  be  prohibited  bv  these 
sections  with  Qtyfed: 

(a)  If  such  proposed  transaction  is  first 
approved  by  a  bankruptcy  court  on  the 
basis  that  (i)  the  terms  thereof,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  to  Citvfed,  and 
(ii)  the  participation  of  Cityfed  in  the 
proposed  transaction  will  not  be  on  a 
basis  less  advantageous  to  Citvfed  than 
that  of  other  participants;  and 

(b)  In  connection  with  each  siicli 
transaction,  Cityfed  shall  inform  the 
bankruptcy  court  of  (i)  the  identity  of  all 
of  its  affiliated  persons  who  are  p.irties 
to.  or  have  a  direct  or  indirect  financial 
interest  in,  the  transaction;  (ii)  the 
nature  of  the  affjlialion;  and  (iii)  the 
financial  intere;its  of  such  persons  in  the 
transaction. 

For  the  .SEC  bv  the  Division  of  InvirstniiMit 
Manngoment.  uniimr  tielogatcd  authorltv. 
Margaret  H.  McFarland, 
Deputy  Secretary: 

jFR  Doc.  9.5-3111  Fili'd  2-7-i>5;  8  45  .iiiil 
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Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Fund  American 
Enterprises  Holdings,  Inc.,  Common 
Stock,  $1.00  Par  Value)  File  No.  1-8993 

February  2.  1995. 

Fund  American  Enterprises  Holdings, 
Inc.  ("Company")  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission  "). 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  ("Security")  from 
listing  and  registration  on  the  Pacific 
Stock  Exchange.  Inc.  CPSE  ").  The 
Security  will  continue  to  be  listed  on 
the  New  York  Stock  Exchange 
(••NYSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following:  (1)  The  average  monthly 
volume  of  the  Security  on  the  FSE  for 
the  past  six  months  has  been  ' 
diminutive;  (2)  it  is  difficuh  to  justify 
the  expense  of  the  annual  listing  fee:"  (3) 
all  public  documents  that  the  Company 
files  must  be  filed  in  triplicate  to  the 
FSE.  resulting  in  n  significant  amount  of 


labor  and  other  expense  associated  with 
the  maintenance  of  the  PSE  listing:  and 
(4)  the  Company  no  longer  has  a  West 
Coast  business  presence  or  significant 
ownership  base  which  were  important 
considerations  in  the  original  listing 
Any  interested  person  mav,  on  or 
before  February  24,  1995.  submit  by 
letter  to  the  Secretary  of  the  Securiiies 
and  Exchange  Commission.  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  ot 
Market  Regulation,  pursuant  to  cii']t'}>iiif(l 
authority. 

Jonathan  G.  Katz, 

Serrptnry. 

jFR  Doc.  95-3110  Filed  2-7-9.i;  8  -J.t  .inij 
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DEPARTMENT  OF  TRANSPORTATfON 
Office  of  the  Secretary 

nIw  Route  Opportunities  (US-Peru); 
Notice 

By  this  Notice  we  invite  certificate 
applications  from  U.S.  air  carriers 
intere.sted  in  providing  combination  and 
all-cargo  services  in  the  US  -Peru 
market. 

Under  the  1986  Air  Transport 
Agreement  between  the  United  Stales 
and  Peru  there  are  no  limits  on  the 
number  of  U.S.  carriers  that  may  be 
designated  to  provide  scheduled 
combination  or  all-cargo  services.  The 
number  of  frequencies  these  carriers 
could  operate,  however,  was  limited  to 
16.5  weekly  narrow  body  frequencies 
for  combination  services  and  five 
weekly  narrow  body  frequencies  for  all- 
cargo  services.  By  an  Exchange  of  Notes 
on  January- 13,  1995.  the  Agreement  was 
amended  to  increase  the  number  of 
frequencies  available  to  U.S.  carriers  for 
the  operation  of  scheduled  combination 
and  all-cargo  services.  Under  the 
amended  Agreement.  U.S.  carriers  may 
operate  a  maximum  of  21  weekly 
narrow-body  frequencies  or  their  wide- 
body  equivalent  for  combination 
services;  and  eight  frequencies  per  week 
with  narrow-body  aircraft  or  their  wide- 


body  equivalent  for  all-cargo  air 
services,  effe<;tive  January  15.  1995.' 

There  has  been  no  change  to  the  route 
si:hedules.  This  means  that  designated 
U.S.  carriers  may  provide  combination 
services  from  the  United  States  via 
intermediate  points  to  Lima,  and 
beyond  to:  La  Paz,  Bolivia  and  btnond 
to  Asuncion.  Paraguay  (to  be  operated  as 
one  route):  Santiago,  Chile;  and  Buenos 
Aires,  Argentina  (Santiago  and  Buenos 
Aires  to  be  served  on  separate  flights 
beyond  Lima).-  Designated  U.S.  all- 
cargo  airlines  are  permitted  to  operate 
between  Miami  and  Lima  via  the 
intermediate  points  Panama  City. 
Panama:  Guayaquil,  Ecuador:  and 
Bogota  and  Cali.  Colombia.' 
American  Airlines  currently  holds  the 
•  16.5  narrow-body  frequencies  for 
combination  services,  and  Challenge  Air 
holds  the  5  weekly  narrow-body 
frequencies  for  all-cargo  serxices.-" 
Therefore.  4.5  narrow-body  combination 
and  3  narrow-body  all-cargo  frequenc  les 
are  available  new  long-term  allocations." 
Carriers  interested  in  using  these  new 
opportunities  should  file  certific.iie 
applications  including  attendant 
requests  for  frequency  allocations 
within  14  calendar  days  of  the  date  ol 
this  notice.  Answers  to  any  applitatioiis 
filed  will  be  due  seven  calendar  dnvs 
thereafter:  replies  to  any  answers  filed 
will  be  due  within  five  calendar  davs 
after  the  answer  date. 

Except  for  the  procedural  dates, 
certificate  applications  should  conform 
to  Part  302.  Subpart  Q.  Applications 
should  be  filed  with  the  Department's 
Docket  .Section,  Room  PL^Ol,  400 
Seventh  Street  SW..  Washington.  DC 
20590.  Further  procedures  for  acting  on 
the  applications  filed,  if  necessary,  will 


'  1.5  .n,irrowbody  aircraft  (DC8.  MD80.  Hror 
Hr27.  B737.  B757 or  simildr  aircraft)  is  r onsniiTiii 
«)'.iivfli.'nt  to  one  wideboijv  aircraft  (LlOll   IK. ill 
.A300.  B747.SP.  B767  or  similar  aircraft).  Two 
narrow-bodv  aircraft  is  considered  equivaMn!  to 
one  H747-100  or  similar  aircraft. 

•  Designated  L  S.  carriers  for  combinai:on 
services  may  operate  via  the  following  intnrn:.-!!:..'.' 
points:  Panama  City.  Panama;  Guayaquil  and  Q  i,'a, 
Ecuador:  and  on  a  blind-sector  twsis  Bogota  .ir,.i 
(;ali.  Colombia. 

•  .Service  to  Guayaquil.  Bogota  and  Co!i  ir.ax  (>.• 
operated  on  a  blind-sector  basis  only. 

■•.American  Airlines  was  awarded  certificate 
authority  to  serve  Peru  by  Order  9&-S-5.  It  ha-,  .in 
application  pending  for  renewal  of  its  certifii  ate  ii! 
Docket  48343.  Challenge  was  granted  exempimn 
authority  lo  serve  Peru  in  1987  (Order  87-2-381  .^n.i 
has  been  allocated  the  five  available  all-cargo 
frequencies.  (See  Orders  87-7-52.  89-7-J2,  <)l-«^ 
38  and  93-3-38.)  Challenge  has  a  pendmg 
application  in  Docket  50009  for  renewal  of  it.s 
underlying  authority  and  its  frequency  allocatio;). 

' By  Order  94-12-21.  the  Department  allo«ati-.l 
United  .Mr  Lines.  Inc.  the  available  4.5  weekly 
combination  frequencies  on  a  temporarv  ba.sis  for 
l.he  period  January  15.  1995  through  April  15.  I9«)r) 
while  we  process  a  case  for  longer-term  auihorin 
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l)t!  b'slablished  in  the  future  by 
Dejiartnient  notice  or  order. 

r).itc(l:FpbniFny2.1995. 
Haul  L.  Grelch. 

niirclor.  Office  of  International  Avidtion 
I  IK  Doc.  9.S-3083  Filed  2-7-95:  8:4S  ami 

BILLING  CODE  49ie-C2-P 

Federal  Aviation  Administration 

Advisory  Circular  (AC)  25-19, 
Certification  Maintenance 
Requiremerrts 

AGENCY:  Federal  Aviation 

.-\d ministration.  DOT. 

ACTION:  Notice  of  issuance  of  advisory 

circulnr. 

SUMMARY:  This  notice  announces  the 
issuance  of  Advisory  Circular  (AC)  2.5- 
19.  Certification  Maintenance 
Requirements.  The  AC  provides 
guidance  on  the  selection, 
documentation,  and  control  of 
Certification  Maintenance  Requirements 
(CMR's).  It  also  provides  a  rational  basis 
for  coordinating  the  Maintenance 
Review  Board  (MRB)  and  CMR  selection 
processes  in  order  to  minimize  the 
impact  of  CMR's  on  airplane  operators. 
DATES;  Advisory  Circular  25-19  was 
issued  on  November  28.  1994.  by  tt>e 
Acting  Manager  of  the  Transport 
Airplane  Directorate.  Aircraft 
Certification  Service,  in  Renlon 
Washingtoa. 

How  To  Obtain  Copies 

A  copy  of  AC  25-19  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Transportation.  Utilization  and  Storage 
Section.  M-443.2.  Washington.  DC 
20590. 

IssiM'xi  in  Kt>nk)n.  Wash.,  on  ianuarv  20. 
19«,S. 

Neil  D.  Sckatekamp. 

Art i no  Manager.  Transport  Standards  Staff 
Transport  Airplane  Directorate.  Aircraft 
Certification  Senice.  ANAd-lOO. 
IFK  Doc:.  ^5-J124  Filed  2-7-95:  8:45  am! 
BtLimG  COOE  «tT0-1S-M 

Receipt  of  Noise  Corapalibiltty 
Program  aitd  Request  for  Review; 
Palm  Springs  Re^onal  Airport  (PSP), 
Paiffl  Springs,  Cafifomia 

AGENCY:  Federal  Aviation 
Admini<aralioin.  DOT. 
ACTION:  Notica. 

SUMMAilV:  The  Ferienl  Aviation 
AdministTfrti«n  (FAA)  aftno«r>ces  that  it 
is  reviewing  a  proposed  Noise 
CcMnpatihiEty  Proff^a  ^hat  was 
sii  Iwiitied  bf  the  city  «f  Palra  Springs 


for  Palm  Springs  Regional  Airport  (PSP). 
Palm  Springs.  California  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  95-193)  (hereinafter 
referred  to  as  "the  Act")  and  14  CFR 
part  l.=iO.  This  program  was  submitted 
subsequent  to  a  determination  by  the 
FAA  that  as.sociated  Noise  E.xposure 
Maps  submitted  under  14  CFR  part  151) 
for  were  in  compliance  with  applicable 
requirements  effective  November  2H. 

1994.  The  propo.sed  Noise  Compatibility 
Program  will  be  approved  or 
disapproved  on  or  before  July  25.  1995. 
EFFECTIVE  DATE:  The  effective  date  of  the 
start  of  the  FAA's  review  of  the  Noise 
Compatibility  Program  -is  January  26. 

1995.  The  public  comment  period  ends 
"March  27.1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  S.  Yoshioka.  Planning  Section 
Supervisor.  Federal  Aviation 
Admini.stration.  Western-Pacific  Region. 
P.O.  Box  92007.  Worldway  Postal 
Center.  Los  Angeles.  California  90009- 
2007.  (310)  297-1250.  Comments  on  the 
proposed  Noise  Compatibility  Program 
should  also  be  submitted  to  the  above 
office. 

SimPLEMENTARY  WFORMATION :  Th  i  S 
notice  announces  tiiat  the  FAA  is 
reviewing  a  proposed  Noise 
Compatibility  Program  for  Palm  Springs 
Regional  Airport  which  will  be 
approved  or  disappiroved  on  or  befcre 
July  25.  1995.  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and 
comment. 

An  airport  operator  -who  has 
submitteid  Noise  EKposure  Maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  part  150. 
promulgated  pursuant  to  Title  I  of  the 
Act.  may  subrnil  a  Noise  Compatibility 
Program  for  the  FAA  approval  which 
sets  forth  the  measures  the  operator  has 
taken  or  propo,«;es  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introdyction  of 
additional  noncompatiWe  uses. 

The  FAA  has  formally  received  the 
Noise  Compatibilitv'  Program  for  Palm 
Springs  Regional  Airport,  effective  on 
January  26. 1-995.  It  was  requested  that 
the  FAA  review  this  material  and  that 
the  noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  Noise  Compatibility  Program  under 
Section  104(b)  of  the  Act.  PreJinunar>' 
review  of  the  submitted  material 
indicates  that  it  conformstothe 
requh^ments  for  the  submittal  of  Noise 
Compatibility  Programs,  but  that  further 
review  will  be  necessary  prior  to 


approval  or  disapproval  of  the  program 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  ISO  days,  will  be 
completed  on  or  before  Mav  15.  1991. 

The  FAA's  detailed  evaluation  will  be 
i:onducted  under  the  provisions  of  14 
CFR  part  150.  section  150.3.1  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  con.sistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  tlie  introduction  of 
additional  nont:ompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  referenc:e  to  these  factors.  All 
comments,  other  than  tho.se  properly 
addressed  to  local  land  ust^  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  Noise 
Exposure  Maps,  the  FAA's  evaluation  of 
the  maps,  and  the  propo.sed  Noi,<9e 
Compatibility  Program  are  availaible  for 
e.xamination  at  the  following  locations: 
Federal  Aviation  Administration.  800 

Independence  Avenue.  SW..  Room 

615.  Washington.  DC  20591: 
Federal  Aviation  Administration. 

Western-Pacific  Region.  AWP-600, 

P.O.  Box  92007  WPC.  Los  Angeles. 

California  90009-2007: 
Mr.  Allen  F.  Snmot.  A.A.E..  Director  of 

Aviation.  City  of  Palm  Springs. 

Department  of  Aviation.  Palm  Springs 

Regional  Airport.  P.O.  Box  2743.  Palm 

Springs.  California  92263-2743. 

Questions  may  be  directi?d  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFOHMATJON 
CCMfTACT. 

Herman  C.  Bliss. 

MoTHiger.  Airports  Division. 

|FK  Doc.  95-312.5  Fikvi  2-7-*l5;«;45<iinl 

BILLtMG  CODE  4910-13-4I 

Notice  of  Intent  To  Prepare 
Environmental  Ux^MCt  Statement  JEIS) 
for  Proposed  Localizer— Type 
Directional  Aid  (LOA)  at  the  Santa 
Monica  Municipal  Airport.  Santa 
Monica,  CA 

AGET«CY:  Federal  Aviation 
Administration  (FAA). 'DOT. 
ACTION:  Notice  of  intent  to  prepare  an 
EIS  and  notice  of  scoping  rueetiogs. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA).  and  Council  m\  Environmental 
Quality  (CK^  Policy  RT!gti1atkmst4Tl 
CFR  1500-1508).  FAA  will  prepare  aii 
EIS  to f>\aluate p0ta*tial  eflvJTormwntal 
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impacts  of  construction  and  operation  of 
a  proposed  LDA  at  the  Santa  Monica 
Municipal  Airport,  Santa  Monica.  CA. 

The  FAA  is  the  lead  agency  and  will 
assess  the  potential  environmental 
impacts  of  the  proposed  LDA  and 
alternatives.  In  conducting  the  planning 
process  the  FAA  will  involve  the  public 
and  other  agencies,  as  appropriate. 
DATES:  Written  comments  on  the  scope 
of  the  EIS  will  be  accepted  at  the 
address  below  until  May  1.  1995. 
ADDRESSES:  Written  comments  on  this 
E.I.S.  may  be  sent  to  the  FAA  at  the 
following  address: 

Mail  Address:  Federal  Aviation 
Administration.  Western-Pacific  Region 
AWP-452.21,  P.O.  Box  92007.  World 
Way  Postal  Center,  Los  Angeles,  CA 
90009-2007. 

Special  Deliveries:  Federal  Aviation 
Administration,  Western-Pacific  Region. 
AWP-452.21, 15000  Aviation 
Boulevard,  Hawthorne,  California 
90261. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Edward  Duarte,  Federal  Aviation 
Admini.stration,  (310)  297-0157. 
SUPPLEMENTARY  INFORMATION:  The 
January  17.  1994  Northridge,  CA 
earthquake  caused  extensive  damage  to 
the  then  existing  Localizer-Tvpe 
Directional  Aid  (LDA)  platform, 
resulting  in  the  LDA  being  taken  out  of 
service  and  the  platform  being 
dismantled.  A  replacement  for  the 
instrument  landing  aid  utilizing  the 
existing  equipment  is  proposed  in  the 
vicinity  of  the  original  LDA  location. 

One  ofthe  goals  of  the  FAA  is  to 
install  Instrument  Landing  Svstems 
(ILSs)  which  have  the  ability  to  provide 
guidance  to  pilots  of  properly  eeiuipped 
aircraft,  to  enhance  landing  under 
conditions  of  reduced  ceilings  and 
lower  visibility.  In  order  to  do  this.  ILSs 
mut  be  appropriately  located  based  on 
FAA  criteria.  The  LDA  meets  these 
criteria  and  is  compatible  with  the 
Airport  Master  Plan  and  the  January  31. 
1984  Santa  Monica  Airport  Agreement 
between  the  City  of  Santa  Monica  and 
the  FAA. 

The  EIS  will  include  a  discussion  of 
the  proposed  acting  and  alternatives, 
affected  environment,  potential  impacts 
or  consequences  ofthe  proposed  action, 
and  potential  mitigation  measures. 

Alternatives       11 

In  addition  to  Ine  proposed  action,  the 
following  alternatives  may  be 
con.sidered  in  the  E.I.S.:  (i)  Global 
positioning  satellite  (GPS)  instrument 
approach  procedure,  (2)  microwave 
landing  system  (MLS)  and  (3)  the  no 
action  alternative  under  which  the  LD.\ 
would  not  be  built. 


Public  Scoping  Meetings 

To  insure  the  widest  possible  .scope  of 
public  concerns  and  issues,  the  FAA 
solicits  comments  for  consideration  and 
possible  inclusion  in  the  Draft  E.I.S.  All 
interested  persons  are  invited  to  attend 
scoping  meetings  to  be  announced  in 
the  local  media. 

Issued  in  Hawthorne.  California  on  l.inuarv 
27,1995. 

Donald  Tom. 

Manager,  Airway  Facilities  Division.  AWP- 

400.  Western-Pacific  Re^on. 

IFR  Doc.  95-3126  Filed  2-7-95;  8:45  iiin| 

BILLING  COOE  4910-ia-M 


Federal  Highway  Administration 

Environmental  Impact  Statement:  Sauk 
County,  Wisconsin 

AGENCY:  Federal  Highway 
Administration  (FHWA).'dOT. 
ACTION:  Notice  of  Intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  the  proposed 
improvement  of  USH  12  between  Lake 
Delton  and  Sauk  City  in  Sauk  Conntv. 
Wisconsin. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  C.  Madrzak,  Statewide  Projects 
Engineer,  Federal  Highway 
Administration,  4502  Vernon 
Boulevard,  Madison,  Wisconsin  53705- 
4905.  Telephone  (608)  264-5968. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation,  will  prepare  .nn 
Environmental  Impact  Statement  to 
improve  US  Highway  12  (USH  12)  from 
Interstate  90/94  at  Lake  Delton  South 
through  West  Baraboo  to  the  existing 
divided  roadway  south  of  Ski  Hi  Road, 
a  distance  of  19.3  km  (12  mi). 

The  improvement  of  USH  12,  which 
is  essentially  a  two-lane  rural  highway, 
is  considered  necessary  to  provide 
capacity  for  existing  and  projected 
traffic  demand  and  to  reduce  the  high 
collision  rate. 

Planning,  environmental  and 
engineering  studies  are  underway  to 
develop  transportation  alternatives.  The 
EIS  will  assess  the  need,  location,  and 
environmental  impacts  of  alternatives 
within  the  I  90/94— Ski  Hi  Road  Section 
including  (1)  No-Build— This  alternative 
assumes  the  continued  use  of  existing 
facilities  with  the  maintenance 
necessary  to  ensure  their  use;  (2) 
Upgrade  the  Existing  Facility— \b\s 
alternative  would  improve  the  traffic 
handling  capability  and  safety  by 


reconstruction  ofthe  existing  route;  (3) 
S'ew  Alignment— this  alternative  would 
provide  for  the  construction  of  a  fonr- 
lane  divided  expressway  on  new 
location. 

Information  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal.  State  and 
local  agencies  and  to  private 
organizations  and  citizens  who  have 
previously  expressed,  or  are  known  to 
have  interest  in  this  proposal.  A  series 
of  public  meetings  will  be  held  in  the 
project  corridor  throughout  the  data 
gathering  and  development  of 
alternatives.  In  addition,  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  Draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the 
hearing.  As  part  ofthe  scoping  process, 
coordination  activities  have  begun. 
Scoping  meetings  will  continue  to  he 
held  on  an  individual  or  group  meeting 
basis.  Agency  coordination  will  be 
accomplished  during  these  meetings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  hf 
directed  to  FHWA  at  the  address 
provided  above. 

(CHtalog  of  Federal  Domestic  AssistaiK  «• 
I'roj-ram  .Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  112372 
n'Hardinf-  intergovernmental  consultation  on 
Federal  programs  and  activities  app!\  loihi-. 
pr()';rum) 

ls>;iied  January  27.  1995. 
Richard  C.  Madrzak, 

Stiitfwide  Projects  Engineer,  Madison. 

iVisrnnsin. 

IFK  Doc.  94-.3048  Filed  2-7-94;  8;45  .h!i| 

BILLING  COOE  4910-22-M 


Maritime  Administration 

Notice  of  Merger  of  Approved  Trustee 

Notice  is  hereby  given  that  all  ol  the 
right,  title  and  interest  of  First  Citv. 
Texas-Beaumont,  National  A,s.socialion. 
Beaumont.  Texas,  was  transferred  and 
assigned  to  New  First  City  Texas- 
Beaumont.  Beaumont,  Texas,  on 
October  30. 1992.  New  First  City  Texas- 
Beaumont,  merged  with  and  into  Texas 
Commerce  Bank-Beaumont,  National 
Association,  effective  Februarj- 13,  1993. 
Te.xas  Commerce  Bank-Beaumont. 
National  Association  merged  with  aiul 
into  Texas  Commerce  Bank,  National 
Association,  P.  O.  Box  2558,  Houston. 
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Texas  77252-  8341.  with  Texas 
Commerce  Bank.  National  Association 
as  the  surviving  coiporati on  in  the 
merger. 

Dated:  February  2, 1995. 

ByOrder  of  the  Maritime  Adraioiiftrator. 
M array  A.  Bloom, 
PiCtm^  Secretary. 

|FR  Doc.  95-3127  Filed  2-7-95;  8:45  am) 
BILLING  CODE  4910-S1-P 

Notice  of  Merger  of  Approved  Trustee 

Notice  is  hereby  given  that  Ameritrust 
Texas,  National  Association,  Houston. 
Texas,  changed  its  name  to  Texas 
Commence  Trust  Company,  National 
Association  effective  September  28, 
1993.  Texas  Commerce  Trust  Company, 
National  Association  merged  with  and 
into  Texas  Commerce  Bank.  National 
Association,  P.  O.  Box  2558,  Houston, 
Texas  77252-8341,  effective  December 
17,  1993,  with  Texas  Commerce  Bank. 
National  Association  as  the  sun-iving 
corporation  in  the  merger. 

Dated:  February  2. 1995. 

By  Order  of  the  Maritime  Administnrtor. 
Murray  A.  Sioem. 
Acting  SecTetary. 

jFRDoc.  95-3128  Filfd  2-7-95;  8:45  ami 
BILLING  CODE  4910-«1-P 

Notice  of  Merger  of  Approved  Trustee 

Notice  is  hereby  given  that  New  First 
City  Texas-Beaumont,  National 
Association,  Beaumont,  Texas,  merged 
with  and  into  Texas  Commerce  Bank, 
National  Association-Beaumont,  P.  O. 
Box  2751,  Beaumont.  Texas  77704, 
effective  Februar>'  13. 1993.  with  Texas 
Commerce  Bank,  National  Association- 
Beaumont  as  the  sur\'iving  corporation 
in  the  merger. 

Dided:  February  2, 1995. 

By  Order  of  the  Maritime  Administrator. 
Murray  A.  Sioen, 
Acting  Secretary. 
|FR  Doc.  95-3130  Filed  2-7-95;  8:45  ami 

BIU.INC  CODE  4«t»-«V# 


Research  and  Special  Programs 
Administration 

[OocKet  No.  PS-132:  Notice  2] 

Office  of  Pipeline  Safety;  Risk 
Assessment  Prioritization  (RAP) 

AGENCY:  Researcii  and  Special  Programs 
Administration  !(«SPAJ,  DOT. 
ACTION:  Reqnest  for  taionnation. 

SUMMARY.:  RSPA.  Arough  the  Office  of 
Pi  peline  Safety  (OPS}.  Is  implementing 


a  pipeline  Risk  Assessment 
Prioritization  (RAP)  process  and  invites 
representatives  of  industry,  government 
agencies.  environTnemrf  organizations, 
public  safety  organiaitions  and  other 
members  of  the  public  to  contribute 
infbrmaftioR  on  solutions  to  pipeline 
safety  issues.  The  proposed  solutions 
are  a  vital  part  in  developing  the  RAP 
process.  Through  the  RAP  pfocess,  the 
solutions  will  be  prioritized  and  will 
become  a  basis  upon  which  OPS 
management  will  decide  how  to  commit 
available  resources. 
DATES:  Responses  to  this  request  for 
information  should  be  submitted  on  or 
before  April  10,  1995.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable. 
ADDRESSES:  Send  comments  in 
duplicate  to  the  Dockets  Unit.  Room 
8421,  Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington.  DC  20590.  Identify 
the  docket  and  notice  number  stated  in 
the  heading  of  this  notice.  All  comments 
and  docketed  material  will  be  available 
for  inspection  emd  copying  in  room 
8421  between  8:30  a.m.  and  5  p.m.  each 
business  day. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Ramirez.  (202)  366-9864. 
regarding  the  subject  matter  of  this 
notice.  Contact  the  Dockets  Unit,  (202) 
3R6-5046,  for  docket  material. 

SUPPLEMENTARY  4NFORMATION: 

Background  on  SAP 

OPS  prescribes  and  enforces  the 
safety  standards  for  the  transportation  of 
gases  and  hazardous  liquids  by  pipeline 
and  for  liquified  natural  gas  facilities. 
OPS  frequently  must  allocate  its 
resources  to  address  safety  actions 
identified  by  authorities  outside  of  the 
agency,  including  Congress,  the 
National  Transportation  Safety  Board, 
and  the  General  Accounting  Office,  OPS 
believes  that  pipeline  safety  resources 
can  be  most  effectively  utilized  through 
analyzing  and  prioritizing  of  potential 
pipeline  safety  actions  based  on  risk 
assessment. 

The  RAP  process  was  developed 
following  a  thorough  assessment  of  OPS 
operations  conducted  ia  1991  and  the 
adoption  in  1992  of  a  set  of  goals 
necessary  to  enable  OPS  to  respond 
most  effectively  to  increasing  pipeline 
safety  concerns.  RAP  is  beli^  developed 
as  a  management  process  with  which 
OPS  may:  identify  plp^ne  safety  and 
environmental  protection  issues; 
identify  potential  solutions  Tor  these 
issues:  assess  the  relative  icnpact  of  each 
solution  on  &e  likehlMiod  or 
consequences  of  pipeline  accidents: 


estimate  the  cost  to  OPS  and  industry  of 
each  proposed  solution;  and  allocate 
available  OPS  resources  to  the  most 
cost-effective  set  of  sokitions. 

It  is  likely  that  OPS  will  not  have  the 
resources  net»ssary  to  implentent,  in 
the  near  term,  all  of  the  solutions 
proposed  by  industry.  OPS  and  other 
stakeholders.  However,  the  RAP  process 
will  help  ensure  that  OPS  can  assign 
available  resources  to  solutions  that  will 
produce  the  greatest  reduction  in 
pipeline  risks  and  environmental  risks. 

Highli^ts  of  the  RAP  process 

The  RAP  process  will  utilize  basic 
risk-based  prioritization  and  resource 
allocation  models  to  help  structure  and 
focus  OPS  management  decisions.  In 
addition,  the  process  will  facilitate 
effective  communication  and 
interactions  with  OPS  stakeholders 
through  a  common  understanding  of 
pipelines  safety  concerns. 

The  details  of  the  RAP  process  are 
described  in  58  FR  51402  dated  October 
1, 1993.  The  sequence  of  steps  in  the 
RAP  process  is  as  follows; 

a.  Chart  Pipeline  Safety  Subjects. 

b.  Poll  for  Issues — ^Federal  Register 
Notice  dated  Oct.  1.  1993. 

c.  Insert  Mandated  Issues. 

d.  Compile  Issues  List. 

e.  Poll  for  Solutions — Current  stage  in 
the  process. 

f  Insert  Mandated  Solutions. 

g.  Compile  Solutions  last. 

h.  Set  Rating  Criteria. 

i.  Rate  Each  Solution. 

j.  Estimate  Economic  impact. 

k.  Assemble  Raited  Priorities. 

I.  Identify  Mandates. 

m.  Estimate  Resource  Availn^ilitv 

n.  Assign  Resources. 

o.  Issue  Action  Plan. 

p.  Monitor  Performance. 

q.  Maintain  Data  Base. 

r.  Repeat  Cycle. 

Request  for  Information 

The  purpose  of  this  notice  is  to  solicit 
stakeholder  participation  in  the  second 
data  gathering  step  of  the  RAP  process 
by  collecting  solution  statements 
associated  with  pipeline  issues 
described  in  Section  B  of  this  notice. 
After  OPS  has  received  and 
consolidated  the  solutions,  including 
solutions  identified  by  OPS  in 
connection  with  its  ongoing  risk 
determination  efforts  (e.g.,  aocident 
investigations,  special  studies},  OPS 
will  hold  a  public  meeting  to  ensure 
that  interested  stakeholders  have  a 
thorough  understandLog  of  jhe  issues 
and  solutions  .as  well  as  tlie  remainder 
of  the  RAP  process. 
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Form  for  a  Solution  Statement 

To  aid  in  processing  solution 
statements.  OPS  suggests  a  standard 
format.  Section  A  information  may  be 
provided  oaetime  for  all  solutions 
submitted  from  one  responder.  A 
solution  statement  should  contain: 

A.  The  identification  of  the  responder 
per  Section  A  below. 

B.  The  B-code  designation  of  the  i.ssue 
being  addressed,  per  Section  B  below. 

C.  The  complete  proposed  solution 
description.  See  Section  C  below  for 
discussion  of  a  solution  statement. 

D.  The  type  of  solution  that  is  being 
proposed,  per  Section  D  below. 

E.  The  kind  of  facility  affected, 
selected  from  Section  E  below. 

As  a  guide  for  preparing  solution 
statements,  the  following  examples  arc 
provided.        i  | 

Example  1.  1 1 

A.  Responder  identification 

B  B4. 3  (bitemal  Corrosion) 

C.  A  regulation  requiring  the  periodii. 
use  of  smart  pigs 

D.  D3  1 

E.  E2  (Liquid  transportation  lines) 
Example  2. 

A.  Responder  identification 

B.  B4.3  (Internal  Corrosion) 

C.  Financial  support  of  research  tu 
improve  smart  pigs 

I).  D9  (Su^ort  research  and 

development) 
E.  E2  (Liquid  transportation  lines) 

St'ctian  A.  Besponder  Idnntifirntion 

Al     Re.spondername 

A2    Responder  position  or  title 

A3     Responder  organization 

Responder  organization  type 

(Operators  indicate  all  applicahli-) 
A4a    Operator,  hazardous  liquid. 

gathering 
A4b    Operator,  hazardous  liquid. 

transportation 
A4c    Operator,  gas,  gathering 
A4d    Operator,  gas.  transmission 
A4e    Operator,  gas,  distribution 
A4f    Operator,  LNG  facility 
A4g    Pipelioe  industry  association 
A4h    Pipeline  contractor 
A4i    Pipeline  supplier 
A4j    Environmental  organization 
A4k    Consumer  safety  organization 
A4l    GovernraeBt.  federal 
A4m    GovBrnntent.  state 
A4n    Government,  municipal 
A4o    Piublic 

A4p    Other  (Please  specify) 
A5    Address 
A6    Contact  name  (If  other  than 

responder) 
A7    Contact  fibone  number 
AS    Contact  facsimile  number 

Section  B.  Consolidated  issues  List 

The  following  consolidated  issues  list 
repre.sents  the  key  elements  of  the  issues 


that  the  respondents  provided  to  RSPA's 
request  for  information.  58  FR  51402; 
October  1,  1993.  OPS  analyzed  over  400 
responses,  converted  proposed  solution 
statements  into  issues  statements,  and  to 
an  appropriate  degree,  consolidated 
variations  of  similar  issue  statements.  In 
preparing  proposals  for  solutions, 
respondents  are  encouraged  to  give  their 
widest  interpretation  to  any  of  the  189 
i.ssues  hsted  below.  A  solution 
statement  may  apply  to  more  than  one 
issue  provided  each  issue  being 
addressed  is  listed  using  the  designated 
issue  code  (i.e..  Bl,B2.  etc). 

The  consolidated  list  is  organized  into 
five  categories  of  issues  contributing  to 
the  probability  of  pipeline  accident 
occurrence;  five  categories  of  issues 
contributing  to  the  consequence  of 
pipeline  accidents  and  one  category  that 
includes  issues  directed  at  identifying 
and  managing  risks.  The  five  categories 
for  probability  and  consequence  are. 
Design.  Construction,  Operations  and 
Maintenance,  Corrosion  and  Outside 
Force. 

Bl  DESIGN  ISSUES  CONTRIBUTING 
TO  THE  PROBABILITY  OF  ACCIDENT 
OCCURRENCE     .  DL^  TO: 
or  DUE  TO  LACK  OF: 
or  DUE  TO  INADEQUATE: 
Bl.l     •  Allowable  maximum 

operating  pressure 
Bl.2    .•  Breakout  tanks 
Bl.3    •  Materials  selection 
B1.3.A    — Steel  pipe  toughness 
B1.3.B    —Steel  pipe  weldability 
Bl.4    •  Obsolescent  technology 
Bl.5    •  Obstacfes  to  instrumented 

internal  inspection 
Bl.6    •  Offshore  pipelines 
Bl.7    •  Railroad  rights-of-way 
Bl.8    •  Thin  walL  high  strength  pipe 
Bl.9    •  Underwater  hazards  to 

navigation 
Bl.lO    •  Valve  definitions 
B2  CONSTRUCTION  ISSL^ES 
CONTRIBUTING  TO  THE 
PROBABILITY  OF  ACQDENT 
OCCURRENCE        DUE  TO: 
or  DUE  TO  LACK  OF; 
or  DUE  TO  INADEQUATE: 
B2.1     •  Hydro.static  testing 
B2.1.A    —Errors 
B2.1.B    — Procedures 
B2.2    •  Inspection 
B2.2JV    — ^foT errors  and  flaws 
B2.2.B    —of  girth  welds 
B2.2.C    — for  rock  iiopingement 
B2.2.D    — of  welded  split  sleev«s 
B2.3    •  Maps  and  records 
B2.4    •  Material  and  equipment 

noncompliance 
B2.4.A    — pre-19/0  (low  frequencv) 

ERVV  pipe 
B2.4.B    —railroad  transportation 
fatigue  cracks 


B2.5    •  Plastic  pipe  electrohision 

joints 
B2.6    •  Plastic  pipe  fusion  joints 
B2.6.A    — dissimilar  materials 
B2.7    •  Specifications 
B2.8    •  Tracer  wire  wraps  around 

plastic  pipe 

B3  OPERATIONS  AND 

MAINTENANCE  ISSUES 

CONTRIBUTING  TO  THE 

PROBABIUTY  OF  ACCIDENT 

OCCURRENCE        DUE  TO: 
or  DUE  TO  LACK  OF: 
or  DUE  TO  INADEQUATE: 
B3.1     •  Accident  investigations 
B3.2    •  Allowable  maximum 

operating  pressure 
B3.2.A    — Exceeding 
B3.2.A.1     >grandfathered  pipelines 
B3.2.B    —Low  safety  margin  relative 

to  test  pressure 
B3.2.B.1     >in  Class  1  locations 
B3.2.C— Reduction  following  an 

incident 
B3.3    •  Branch  service  lines 
B3.4    •  Breakout  tanks 
B3.5     •  Baypass  lines/direct  sales 

line.s/farm  taps 
B3.6    •  Control  systems 
B3.6.A    — Excessive  false  alarms 

83. 7  •  Customer  owned  gas  lines 

83. 8  •  Drug  and  alcohol  abuse 

83.9  •  Equipment  failure 

83.10  •  HVL  facilities 
83.10.^^    — Two  phase  flow 

83.11  •  Hydrostatic  testing 
B3.11.A  —Exemption  from 
B3.11.B    Periodic 

B3.12    •  Inspections 

B3.12.A    —Third  party  construction 

activity 
B3.12.B    — Encroachment 
B3..12.C    — Dents  and  gouges 
B3.12.D    — Cased  crossings 
B3.12.E    — Minimum  cover 
B3.12.F    — Obstacles  to  instrumented 

internal  inspection 
83.12.G    — Reporting  requirements 

after  voluntary'  use  of  instrun»ented 

internal  inspection 
B3.12.H    — Requirements  for 

instrumented  internal  inspection 
83.12.1    —Technical  variability 

among  instrumented  internal 

inspection. 

83.13  •  Liquefied  natural  gas/ 
petroleum  gas^LNG/LPG)  systems 

B3.13.A    — Dense  gas  dispersion 

model 
83.13.8    —Mobife  LNG  facilities 

83.14  •  Pipeline  Marker  destruction 

83.15  •  Obsofescent  technology 
B3.16    •  Offshore  pipelines 
83.17    •  Operator  qualification 
83. 17. A    —Excavator 

B3.17.B    —Pipeline 

B3.17.C    — ^Master  aaeter  system 

83.17.D    — Lie lud  petroleum  gas 
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distribution  system 

B3.18    •  Pipeline  age 

B3.19    •  Pipeline  realignment 

B3.20    •  Plans  and  procedures 

B3.21     •  Protection  of  pipeline 
employees 

B3.22    •  Railroad  rights-of-way 

B3.23    •  Records  and  reports 

B3.23.A    —Annual 

B3.23.B    —Incident 

B3.24    •  Reduced  operating  staff 

B3.25     •  Repairs/rehabilitation 

B3.25.A    —Casing  shorts 

B3.25.B    — Cast  iron  pipe 

B3.25.B.1     >Aging 

B3.25.B.2    >Graphitization 

B3.25.B3    >Moven)ent 

B3.25.C    — Pipe  support  during 

B3.26    •  Small  gas  distribution 
systems 

B3.27    •  Training 

B3.28    •  Underground  utility 
location 

B3.29    •  Underwater  hazards  to 
navigation 

B4  CORROSION  ISSUES 
CONTRIBUTING  TO  THE 
PROBABILITY  OF  ACCIDENT 
OCCURRENCE        DUE  TO: 

or  DUE  TO  LACK  OF: 

or  DUE  TO  INADEQUATE: 

B4.1     •  Atmospheric 

B4.2    •  External 

B4.2.A    — Bare  steel  pipe 

B4.2.B    — Cathodic  protection 

B4.2.B.1     >Inconsistent  regulations 

B4.2.B.2     >Test  points 

B4.2.B.3     >Survevs 

B4.2.C    —Coating 

B4.2.C.1     >Condition 

B4.3    •  Internal 

B4.4    •  Tank  bottom 

B5  OUTSIDE  FORCE  DAMAGE  TO 
BURIED  PIPELINES  ISSUES 
CONTRIBUTING  TO  THE 
PROBABILITY  OF  ACCIDENT 
OCCURRENCE        DUE  TO: 

or  DUE  TO  LACK  OF: 

or  DUE  TO  INADEQUATE:   . 

B5.1     •  Digging  with  power 
mechanical  equipment  instead  of 
hand  digging  in  close  proximity  to 
facilities 

35. 2    •  Natural  forces 

B5.3    •  Operator  personnel 

B5.3.A    — Pumping  stations 

B5.4    •  Public  activity 

B5.4.A    — Gas  distribution  facilities 

B5.5    •  Third  party  operations 

B5.5.A    — Mandatory  state  one-call 
system 

B.S.5.B    — Universal/uniform  or  vcall 
system 

B5.5.C    — Statutory  one-call 
enforcement  authority 

B5.5.D    — Without  using  available 
one-call  system 

B5.5.E    — One-call  syst^rm  public 


education 
B5.5.F    — While  exempt  from 

available  one-call  systems 
B5.5.G    — Incorrect  operator  one-call 

marks 
B5.5.H    — Ignoring  one-call  marks 
B5.5.I    — One-call  marks  are  altered/ 

removed 
B5.5.J    — Violation  of  one-call  laws 

(inadequate  penalties/enforcement) 
B5.5.K    — Incorrect  construction 

marks 
B5.5.L    — Pipeline  markers  are 

inadequate 
B5.5.M    —Public  right-of-way 
B5.6    •  Unreported  or  unrecognized 

damage 
B5.7    •  Vandalism  or  sabotage 
B6  DESIGN  ISSUES  CONTRIBUTING 
TO  THE  CONSEQUENCES  OF 
ACCIDENTS  THAT  OCCUR        DUE 
TO: 

or  DUE  TO  LACK  OF: 

or  DUE  TO  INADEQUATE; 

B6.1     •  Allowable  maximum 

operating  pressure 
B6.1.A    — High  risk  areas 
B6.2    •  HVL  facilities 
B6.3    •  Proximity  to  inhabited 

buildings 
B6.4    •  Uncontrolled  leaks 
B6.4.A    — Service  lines  . 
B6.5    •  Valve  remote  control 
B6.6    •  Valve  location 

B7  CONSTRUCTION  ISSUES 
CONTRIBUTING  TO  THE 
CONSEQUENCES  OF  ACCIDENTS 
THAT  OCCUR        DUE  TO: 

or  DUE  TO  LACK  OF: 

or  DUE  TO  INADEQUATE: 

B7.1     •  Environmental  damage 

B8  OPERATIONS  AND 
MAINTENANCE  ISSUES 
CONTRIBUTING  TO  THE 
CONSEQUENCES  OF  ACCIDENTS 
THAT  OCCUR        DUE  TO: 

or  DUE  TO  LACK  OF: 

or  DUE  TO  INADEQUATE; 

B8.1    •  Allowable  maximum 
operating  pressure 

B8.1.A    —High  risk  areas 

B8.2    •  Check  valve  malfunction 

B8.3    •  Emergency  response 

B8.3.A    — Environmentally  sensitive 
areas 

B8.3.A.1     >Definition 

B8.3.B    — Highly  populated  areas 

B8.3.C    — Water  supplies 

B8.4    •  Hazardous  concentrations  of 
hydrogen  sulfide 

B8.5    •  HVL  facilities 

B8.6    •  Leaks 

B8.6.A    —Undetected,  in  Service 
lines 

B8.6.B    — Unrecognized 

B8.6.B.1    — During  un.steadv 
operations 


B8.7    •  Protection  of  pipeline 
employees 

89  CORROSION  ISSUES 
CONTRIBUTING  TO  THE 
CONSEQUENCES  OF  ACCIDENTS 
THAT  OCCUR        DUE  TO: 

or  DUE  TO  LACK  OF: 

or  DUE  TO  INADEQUATE: 
The  issues  received  were  not 
appropriate  for  this  category.  The 
responder  may  submit  issues  and 
solutions  for  this  category. 

BIO  OUTSIDE  FORCE  ISSUES 
CONTRIBUTING  TO  THE 
CONSEQUENCES  OF  ACCIDENTS 
THAT  OCCUR        DUE  TO: 

or  DUE  TO  LACK  OF: 

or  DUE  TO  INADEQUATE: 
The  issues  received  were  not 
appropriate  for  this  category.  The     - 
responder  may  submit  issues  and 
solutions  for  this  category. 

en  ISSUES  THAT  AFFECT  OPS  S 
AND  INDUSTRY'S  ABILITY  TO 
IDENTIFY  AND  MANAGE  RISKS 
DUE  TO: 

or  DUE  TO  LACK  OF: 

or  DUE  TO  INADEQUATE: 

Bll.l     •  Accident  investigations 

Bll.l.A    —Confidentiality  of 
information 

Bll.2    •  Conflicting  responsibilities 
among  conformance  authorities 

Bll.2. A    — Interstate  pipelines 

B11.2.B    — Marine  transfer  pipelines 

B11.2.C    — Setback  requirements 

B11.3     •  Federal/State 

B11.3.A    — Accident  investigation 
coordination 

B11.3.B    — Facility  inspection 

B11.3.B.1    >frequency 

B11.3.B.2    >of  master  meter  .svstems 

B11.3.C    —Inspector 

B11.3.C.1     >competence 

B11.3.C.2     >corrosion  control 
training 

B11.3.C.3     >staffsize 

B11.3.D    -.-Non-uniform  regulatorv 
enforcement 

Bll.4    •  Fines  and  penalties 

Bll.5    •  Incident  reporting 
thresholds 

Bll.6    •  Maps,  records  and  reports 

B11.6.A    —Analysis 

B11.6.B    —Annual 

B11.6.C    —Incident 

B11.6.D    — High  risk  areas 

Bll.7    •  Public  education 

Bll.8    •  Regulation  ambiguities 

Bll.9    •  State- highway  non- 
uniformity  in  design  requirements 

Bll.lO    •  Unregulated 

Bll.lO.A    — Gathering  pipelines 

Bll.lO.B    — Low  stress  pipelines 

Bll.lO.C    — Underground  storage 

St^ction  C.  Solution  Statement 

A  SOLUTION  is  one  of  a  number  of 
remedies  to  one  or  more  issues  from 
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SwSion  B -KsttM  above.  The  respondent's 
proposed  solution  statement  should  he 
(ompleteand  Rpecific,  but  reasonably 
concise.  Seeejcaraples  above  in  Forni  f(.r 
a  Solution  Statement. 

Sfction  D.  Ty^i  nf  Solution 

To  aid  in  cojisolidating  the  actions 
being  proposed  by  each  solution 
statement,  select  an  action  or  actions  for 
each  .solution  ^nom  the  listing  below; 

ni.  A  new  or  revised  regulation  that 
requires  chmiges  in  industry  design 
practices 

\)2.  Anew  or  revised  regulation  that 
requires  changes  in  industry 
con.struction  practices 

U.t.  A  new  or  revised  regulation  that 
requires  changes  in  industry 
operational  and  maintenance 
practices 

1)4.  A  new  oi' revised  regulation  fluit 

requires  changes  in  industry 

reporting  policies 
D.^.  A  new  or  revised  OPS 

enforcement  policy  concerning  and 

existing  regulation 
[)fi.  A  new  oi|  revised  OPS  audit  or 

inspection  practice 
1)7.  A  researdh  activity  to  improve 

OPS/induslr>'  knowledge 

concerning  the  causes  and  effeds  of 

pipeline  accidents 
1)8.  A  researdh  activity  to  improve 

OPS/industry  knowledge 

concerning  the  effects  of  propo.sed 

risk-reduction  technologies 
1)9.  Other  (Pli;ose  specify) 
Sfction  E.  Type  of  Facility 

V.\     Hazardous  liquid  gathering 
jiipelines. 

V.'l    Hazardous  liquid  transportation 
pipelines. 

\:'.\    Two-phase  pipelines. 

1:4     Gas  gathering  pipelines. 


1:7 

i:k 

1:9 


Gas  tran.smission  pipelines. 

Gas  distribution  pipelines. 

Gas  master  meter  sv.stems. 

LPG  distribution  sy.sfems. 

LN'G  facilities. 
i:i(l    All  liquid  pipelines. 
VAX     All  gas  pipelines. 
V.\2    All  pipelines. 
r;i:i    other  (Specify) 
Authoritv:  49  1 1  .<>.(:.  ^ftOlOl  el  sen.;  4(t 

(:iKi..s;t. 

(ssiKu!  ill  Wushi  1  jton.  DC  (11!  {"(ihruiirv  2 

George  VV  Tenley  Ir., 

/I.svf  .(/(Iff-  Adminii  ftratorfor  Pipdiiw  Safflv 
IFK  Ooc.  95-3154  Fllod  2-7-ur,.  8:4,t  iinij 
BILLING  CODE  4»10-6»-P 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

[Dept.  Circ.570, 1994— Rev.,  Supp.  No.  8] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Millers'  Mutual 
Insurance  Association  of  Illinois 

Millers'  Mutual  Insurance  Association 
of  Illinois,  an  Illinois  corporation,  has 
formally  changed  its  name  to  Millers 
Mutual  Insurance  A.s.sociation.  effective 
September  19,  1994.  TheCompanv  was 
last  listed  as  an  acceptable  surety  on 
Federal  bonds  at  59  FR  341fiR.  July  1 
1994. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds, 
dated  today,  is  hereby  issued  under 
Sections  9?()4  to  9308  of  Title  31  of  the 
United  States  Code,  to  Millei-s  Mutual 
Insurance  Association,  Alton,  IL.  This 
new  Certificate  replaces  the  Certificate 
of  Authority  issued  to  tlie  Company 
under  its  former  name.  The 
underwriting  limitation  of  5.1,637.000 
established  for  the  Company  as  of  July 
1,  1994,  remains  unchanged  until  June 
30, 1995. 

Certificates  of  Authority  expire  on 
lune  30,  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  Company  remains  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1.  in  the 
Department  Circular  570,  which 
outlines  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information.  Federal  bond-approving 
olllcers  should  annotate  their  reference 
copies  of  the  Treasury  Circular  570, 
1994  Revision,  at  page  3416R  to  reflect 
this  change. 

Questions  concerning  this  notice  mav 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surely  Bond  Branch,  3700  Ea.sl- West 
Highway,  Room  riF04,  Hvattsville,  MD 
20782.  telephone  (202/FTS)  874-6507. 

Dali'd:  Fchritary  2.  1995. 
Charles  K.  Schwan  III, 

hi.'-ctor.  Funds Mdnanfment  Diiiaioii. 
Fiiwnvkd  M(iniiii>-mpnt  Sen-icr.  ' 
UK  VkH.  'l^.-'tUli  ri|(r<1  2-7-95;  8:45  ami 
BILLING  CODE  4810-3S-M 


TENNESSEE  VA  J.EY  AUTHORITY 

Environmental  Impact  Statement; 
Water  Supply  Development  for  tt^e 
Catoosa  Utility  District  and  Upper 
CumbertafKl  Plateau  Region  of  East 
Tennessee 

AGENCY:  Tennessee  Vallev  .Authoritv 
(TVA). 

ACTION:  Notice  of  intent. 


SUMMARY:  This  notice  is  provided  in 
nc;cordance  with  the  National 
Environmental  Policy  Act  (NEPA)  aitd 
Rural  Utilities  Servitie  (RUS)  and  TVA's 
implementing  procedures.  TVA  in 
conjunction  with  RUS  has  decided  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  alternatives  Jor  water 
supply  development  for  the  Catoosa 
Utility  District  and  the  upper 
Cumberland  Plateau  region  of  Ea-it 
Tennessee.  The  EIS  will  consider  the 
potential  environmental  impacts  of 
alternatives  to  meet  the  uater  .supply 
needs  of  the  district  and  region  over  a 
30-year  planning  horizon  Alternatives 
to  be  considered  will  ranpe  from  the 
construction  of  a  water  supply  dam  and 
impoundment  on  Clear  Creel  or  other 
water  course  to  the  installation  of  a 
water  pipeline  from  Watts  Bar.  Center 
Hill,  or  Dale  Hollow  Re5er\oirs.  The 
objecnive  of  the  action  is  to  satisfy  the 
water  supply  needs  in  the  project  area. 
With  this  notice.  RUS  and  TVA  are 
inviting  conmients  on  the  scope  of  the 
EIS  analysis. 

DATES:  Commenls  on  the  scope  of  the 
Lis  must  be  received  on  or  before  M.ircii 
10.  109.S. 

ADDRESSES:  Conunenfs  sliould  be  sent  to 
Dale  V.  Uilhelm.  NEPA  Liaison, 
Tennessee  Valley  Authority.  400  West 
Summit  Hill  Drive.  WT8M;  Kiiowille, 
Tennes.see  37902. 

FOR  FURTHER  INFORMATION  CONTACT:  jiick 
L.  Davis.  Manager.  Water  Resource 
Projects.  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  Kno\y"ille. 
Tennessee  37902.  phone  (f.l.-i)  6,(2- 
7183. 

SUPPLEMENTARY  INFORMATION:  During  the 
dry  time  of  the  year,  water  supplies  are 
stressed  in  the  Catoosa  Water  Stipplv 
District  and  other  areas  of  the  upper 
Cuml)erland  Plateau  region  in  East  ^ 

Tennessee.  Projected  growth  for  the 
region  indicates  a  worstyiing  of  the 
situation.  Presently,  the  Catoosa  Utility 
District  purchases  potable  water  from 
the  City  of  Crossville  in  Crossville, 
Tennessee,  which  nuist  first  meet  the 
needs  of  its  own  customers,  especially 
during  drought  conditions.  In  1992,  the 
Gitoosa  Utility  District  n<iuesttKl  aid 
from  RUS  to  develop  a  n;liable  and 
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adequate  water  supply  for  its  district  by 
constructing  a  water  supply  dam  and 
100  acre  impoundment  on  Clear  Creek. 
Clear  Creek  is  a  tributary  to  the  Obed 
River  which,  along  with  part  of  Clear 
Creek,  was  designated  a  wild  and  scenic 
river  in  1976  by  Public  Law  94^8B. 
Engineering  and  preliminary 
environmental  .studies  were  performed 
for  two  alternative  dam  sites  on  Clear 
Creek  at  approximalelv  river  miles  33 
and  40. 

Based  on  information  gathered  during 
the  initial  environmental  review  of  the 
Catoosa  proposal,  RUS  and  TVA 
propose  to  evaluate  alternatives  to  meet 
the  increasing  water  supply  needs  of  the 
upper  Cumberland  Plateau  region  rather 
than  limiting  the  scope  of  the  action  to 
the  Catoosa  proposal.  The  agencies 
decided  to  prepare  an  EIS  for  this  action 
in  order  to  obtain  public  input  on  the 
proposal. 

RUS  has  received  funding  to  addre.ss 
the  Catoosa  Utility  Di.strict  water  supply 
needs.  RUS  reque.sted  that  TVA 
participate  in  the  preparation  of  the  EIS 
because  of  TVA 's  expertise  and 
experience  in  regional  water  supply 
development  and  becau.se  TVA  must 
approve  ob.structions  or  dams  along  the 
Tennessee  River  and  its  tributaries 
under  Section  2Ba  of  the  TVA  Act. 

The  first  .step  in  the  preparation  of  the 
EIS  will  be  the  determination  of  the 


scope  of  the  EIS.  It  is  anticipated  that 
the  scope  will  include  construction  of  a 
dam  on  Clear  Creek  as  originally 
proposed  by  the  Catoosa  Utility  District, 
alternative  dam  sites,  and  other 
potential  water  supply  sources 
including  in-stream  flows  and  pipeline 
sources.  Different  design  concepts  will 
also  be  addressed.  Potentially 
significant  issues  for  discussion  in  the 
EIS  include: 

1.  Effects  on  stream  discharge,  water 
quality,  and  availability: 

2.  Impacts  on  terrestrial  and  aquatic 
ecology,  including  threatened  and 
endangered  species; 

3.  Impacts  on  floodplains,  wetlands, 
recreation,  and  existing  land  use;  and 

4.  Socioeconomic  and  cultural  effects 
associated  with  completion  of  the 
project  and  alternatives  to  it. 

This  list  is  not  intended  to  be  all 
inclusive,  nor  is  it  intended  to  be  a 
predetermination  of  impacts.  As  scoping 
and  preparation  of  the  EIS  proceeds, 
other  issues  may  be  revealed  which  will 
necessitate  further  analyses. 

RUS  and  TVA  invite  interested 
persons  and  agencies  to  comment  on  the 
above  suggested  scope  of  the  EIS.  The 
agencies  also  reque.st  comments  on 
environmental  issues  which  should  not 
he  viewed  as  significant  and  which 
should  not  be  disc;ussed  in  detail  in  the 
EIS. 


A  public  meeting  will  be  held  in  the 
project  area  to  receive  oral  and  written 
comments.  Details  about  this  meeting 
will  be  announced  later  in  area 
newspapers  and  direct  mailings. 
Comments  received  at  this  meeting  will 
be  accorded  the  same  weight  as  written 
comments.  The  United  States  Army 
Corps  of  Engineers  will  participate  in 
this  EIS  process  as  a  cooperating  agencv 
The  National  Park  Service  may  also 
become  a  cooperating  agency. 

After  the  scoping  process  and  the 
initial  environmental  analysis  are 
completed,  RUS  and  TVA  will  issue  a 
Draft  EIS.  A  Notice  of  Availability  of  the 
Draft  EIS  will  be  published  in  the 
Federal  Register  and  area  newspapers, 
and  public  comments  will  again  be 
solicited.  Those  persons  who  choose  not 
to  comment  on  the  scope  of  the 
document  at  this  time  but  desire  a  copy 
of  the  Draft  EIS  should  send  their  names 
and  addresses  to  Dale  V.  VVilhelm  at  the 
address  listed  above.  RUS  and  TVA 
anticipate  releasing  a  final  EIS  in  about 
20  months. 

D;itc(l:  jiinuary  24.  1<}95. 
Kathryn  ).  fackson. 

Senior  Vice  President.  Resource  Crimp, 
Tennessee  Valley  Authority. 
IPK  Doc.  M.5-2883  Fij.-d  2-7-05;  K:-15  .iii)| 
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FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

SUMMARY:  Notice  Is  hereby  given, 
pursuant  to  the  (tovernmenf  in  the 
Sunshine  Act  (5  U.S.C.  .552b(e)(3)).  of 
the  forthcoming  j-egular  meeting  of  the 
Farm  Credit  Adniiinistration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
die  Board  will  ba  held  at  the  offices  of 
the  Farm  Credit  -•Kdministration  in 
McLean.  Virginia,  on  February  9.  199."). 
from  10  a.m.  unti,l  such  time  as  the 
Board  concludes  |its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian.  Acting  Secretarv  to  the 
Farm  Credit  Administration  Board 
(70,3)  8H3-4025.  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  11501  Farm  Credit  Drive. 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matters  to  be  fMnsidered  at  the 
meeting  are: 

Open  Session 

A  Approval  ofMini\i[fs 
n.  Reports 

a.  Draft  Interim  Ki^le  on  Sii()pl(!mf!nt;ii 
Standards  of  Ethical  iGonduct  for  Employcfs 
of  tho  FCA  15  CFR  P^rts  26;i4  and  26;t5  12 
CFR  Part  601) 

b.  Independent  Ate  it  Report. 
Dated:  February  3,    995. 

Floyd  Fithian. 

Acting  Secretary.  Fai  rjj  Credit  Administration 
Board. 

IFR  Doc.  95-32080  F  led  2-;i-95;  5:07  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  ■Government  m  the  Sunshine  Act"  (Pub 
L  94-409)  5  U.S.C.  552b(e)(3). 


Farm  Credit  Admini.stration  Board 
(Board)  will  not  be  held  and  that  a 
special  meeting  of  the  Board  is 
scheduled  for  Tuesday,  March  7.  199.5  .nt 
11  a.m.  An  agenda  for  this  meeting  will 
be  published  at  a  later  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Fithian,  Acting  Secretarv  to  tlie 
Farm  Credit  Administration  Board 
(703)  883-4025,  TDD  (703)  883-4444, 
ADDRESS:  Farm  Credit  Administration. 
1501  Farm  Credit  Drive,  McLean. 
V'irginia  22102-5090. 

Dated:  Foljrii.iry  :i.  H)45 
Floyd  Fithian, 

Actinr  .Secretary.  Funn  Credit  .Adnunistnition 
Hoard 

IFK  D()(..  q,5-;)2()7  Fil.-d  2-:i-9.-,;  ,5:07  pni| 
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2.  Consider  .in  i  .\cX  on  .\n\  .Su.iycsli-d 
Changes  for  Board  (ioMTii.mce  and 
(;ommltte«t  Structure. 

3.  Consider  ,m<l  .\c\  on  Oth.-r  H[I^i^,.■^s 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  330-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
infpairments. 

Individuals  who  have  a  disabilitv  and 
need  an  accommodation  to  attend  the 
meeting  may  notifv  Patricia  Batie  at 
(202) 33R-H800. 

Dated:  Fi'hniarv    t.  mM.j. 
Patricia  D.  Batie. 
Corporate  Secretan. 

IFR  Do,.    45-.i2(l5  Pilrfl  i-:!-<)i    4  4,,  p,;:| 
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FEDERAL  MARITIME  COMMISSION 

TIME  AND  DATE  2  p.m.— February  9,  1995. 

PLACE:  Room  100  (Hearing  Room)— 800 

North  Capital  St.,  N\V..  Wa.shinyton  DC 

2057,3-001. 

STATUS:  Clo.sed, 

MATTER(S)  TO  BE  CONSIDERED: 

1.  Trans-Atlanlic  Conference  Agreement 
I'rw.eedings  (Fact  Finding  Investigation  No 
21 ,  Dockets  No.  94-28.  94-29  and  94-:i0)— 
Consideration  of  Proposed  .Settlement 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Joseph  C.  Polking,  Secretarv.  (202)  5''3- 
5725. 

loseph  C.  Polking. 

Secretary. 

IFR  Doc.  95-329(i  Filed"  2-6-95;  3:09  pm| 
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FARM  CREDIT  ADMINKTRATION 

Farm  Credit  Administration  Board: 
Regular  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)),  that 
the  March  9, 1995  regular  meeting  of  the 


LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

AD  Hoc  Structure  Committee  on 
Governance 

TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  Ad  Hoc 
Structure  Committee  on  Governance 
will  meet  on  February  16,  1995.  The 
meeting  will  commence  at  5:00  p.m. 
PLACE:  The  Legal  Service  Corporation, 
750  1st  Street,  N.E..  The  Board  Room, 
Washington.  D.C.  20002,  (202)  336- 
8800. 

STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 
1  Approval  of  Agenda. 


LEGAL  SERVICES  CORPORATION  BOARD  OF 
DIRECTORS 

Operations  and  ReguL;tions  Committee 
Meeting 

TIME  AND  DATE:  The  Lej;,il  Services 
Corporation  Board  of  Directors 
Operations  and  Rei;ulalions  Conmiittee 
will  meet  on  Februarv  17-iH.  1995.' 
The  meeting  will  commence  at  9:00  a.m. 
on  both  davs. 

PLACE:  Legal  Services  Corporation.  750 
1st  Street.  NE.,  The  Board  Room. 
Washington,  DC  20002,  (202)  336-8800. 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 

1,  .Approval  of  Agenda. 

2,  Approval  of  .Minutes  of  lanuarv  27-iH. 
1995  Meetings, 

3,  Consider  and  .Act  on  I'roposed  Clianges 
to  the  Corporation's  Bvlaws. 

4,  Consider  and  .Act  on  Comments  on 
f^roposed  Changes  to  Part  1608  of  th.- 
Q)q>oration's  Regulations 

5,  Q)nsider  and  Act  on  ( J)mmenls  on 
Proposed  Changes  to  Part  lb09  of  the 
Corporation's  Regulations. 

6,  Consider  and  .Act  on  Comments  on 
Proposed  Changes  to  Part  1610  of  th(> 
Corporations  Regulations. 

7,  Consider  and  .Art  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 


'  It  is  pos.sible  the  (>)mmill<'<'  will  rnni.lii(U'  ils 
doliberdtionson  Februdrv  17.  I'jas.  Iloivi'ver, 
should  this  not  occur,  the  Committee  will 
reconvene  at  the  time  and  pliicp  indicd(>-d  in  this 
notice  on  Kebru.irv  18.  1995, 
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accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batieai 
(202) 336-8800. 

Dafnd:  IVbruary  3,  1995. 
Patricia  D.  Batie, 

Corponitc  Socmtnry. 

IFK  Doc  95-3204  FitijtJ  2-3-«5;  4:46  pm\ 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  GasolfHe  Distribution 
(Stage  1) 

Cnrwction 

In  rule  dodument  94-30402  beginning 
on  page  64303  in  the  issue  of 
Wednesday.  December  14.  1994,  make 
the  following  correction: 

§63.425    [Corrected] 

1.  On  page  64321.  in  the  third 
column,  in  «}i63. 425(g)(3),  in  the  seventh 
line,  '(PF)"  .-^Ijould  read  "(P, )". 


Federal  Register 

Vol.  60.  No.  26 

Wt!(lnesday.  Februan-  8,  1995 


2.  On  the  same  page,  in  the  third 
column,  in  the  same  section  and 
paragraph,  the  equation  should  read 


N 
18.0 


-■^'V, 


3.  In  the  same  paragraph,  following 
the  word  "where:"  "P,"  should  correctly 
read  "(Pk)".      - 

BILLING  CODE  1505-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  173 
RIN2137-AC42 

Implementation  of  the  United  Nations 
Recommendations,  International 
Maritime  Dangerous  Goods  Code,  and 
International  Civil  Aviation 
Organization's  Technical  Instructions 

Correction 

In  document  94-3117.5  beginning  or. 
page  67390  in  the  issue  of  Thursday. 


December  29.  1994.  make  the  following 

corrections: 

§173.28    [Corrected] 

On  page  67491,  in  the  third  column, 
in  §  173.28(b)(4),  in  the  table: 

a.  In  the  first  column,  the  heading 
"Minimum  thickness  of  packaging 
material"  should  read  "Maximum 
capacity  not  over". 

b.  In  the  second  column,  the  heading 
"Maximum  capacity  not  over"  should 
read  "Minimum  thickness  of  packaging 
material". 

BILLING  CODE  1505-01-O 
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Wednesday 
February  8,  1995 


Part  II 

Department  of 
Health  and  Human 
Services 

National  Institutes  of  Health 


Recombinant  DNA  Research;  Proposed 
Actions  Under  the  Guidelines;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Recombinant  DNA  Research: 
Proposed  Actions  Under  the 
Guidelines 

AGENCY:  National  Institutes  ot  Heallh 
(NIH).  PHS,  DHHS. 
ACTION:  Notice  of  Proposed  Actions 
Under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
(59  FR  34496). 


SUMMARY:  This  notice  sets  forth 
proposed  a(  tions  to  be  taken  under  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (59  FR 
.14496).  Interested  parties  are  invited  to 
submit  comments  concerning  these 
proposals.  These  proposals  will  be 
considered  by  the  Recombinant  DNA 
Advisory  Committee  at  its  meeting  on 
March  6-7,  199.5.  After  consideration  of 
these  proposals  and  comments  by  the 
Recombinant  DNA  Advisorv  Committee, 
the  Director  of  the  National  Institutes  of 
Health  will  i.ssue  decisions  in 
accordance  with  the  NIH  Guidelines. 
DATES:  Comments  received  by  February 
27.  199,").  will  he  reproduced  and 
distributed  to  the  Recombinant  DNA 
•  Advisory  Committee  for  consideration 
at  its  March  6-7,  1995,  meeting. 
ADDRESSES:  Written  comments  and 
recommendations  should  be  submitted 
to  Dr.  Nelson  A.  Wivel.  Director.  Office 
of  Recombinant  DNA  Activities.  Suite 
323,  6006  E.xecutive  Boulevard.  MSC 
7052,  Bethe.sda.  Marvland  20892-7052. 
or  sent  by  FAX  to  301^96-9839. 

All  comments  received  in  timely 
response  to  this  notice  will  be 
considered  and  will  be  available  for 
public  inspection  in  the  above  office  on 
weekdays  between  the  hours  of  8:30 
a.m.  and  5  p.nc 

FOR  FURTHER  INFORMATION  CONTACT: 
Background  do<:umenfation  and 
additional  information  can  be  obtained 
from  the  Office  of  Recombinant  DNA 
Activitie.s,  Suite  323,  6006  Executive 
Boulevard.  MSC  7052.  Bethesda. 
Maryland  20892-7052,  Phone  301-496- 
9838,  FAX  to  301-496-9839. 
SUPPLEMENTARY  INFORMATION:  The  NIH 
will  consider  the  following  actions 
under  the  NIH  Guidelines  for  Resean.h 
Involving  Recombinant  DNA  Molecules: 

I.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Frotocol/Drs.  Curie!  and 
Alvarez 

In  a  letter  dated  January  5,  1995,  Drs. 
David  T.  Curiel  and  Ronald  D.  Alvarez 
of  the  University  of  Alabama. 


Birmingham,  Alabama,  submitted  n 
human  gene  transfer  protocol  entitled:  A 
Phase  I  Study  of  Recombinant 
Adenovirus  Vector-Mediated  Delivery  of 
an  Anti-erbB-2  Single-Chain  (sFv) 
Antibody  Gene  for  Previously  Treated 
Ovarian  and  Extraovarian  Cancer 
Patients  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  review 
and  approval. 

II.  Addition  to  Appendix  D  o^  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Dr.  Malech 

In  a  letter  dated  January  6.  1995.  Dr. 
Harry  L.  Malech  of  the  National 
Institutes  of  Health,  Bethesda. 
Maryland,  submitted  a  human  gene 
transfer  protocol  entitled:  Gene  Therapy 
Approach  for  Chronic  Granulomatous 
Di.sease  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  review 
and  approval. 

III.  Addition  to  Appendix  D  of  the  MH 
Guidelines  Regarding  a  Human  Gene 
Transfer  ProlocoiyDrs.  Black  and 
Fakhrai 

In  a  letter  dated  January  6.  1995.  Drs. 
Keith  L.  Black  and  Habib  Fakhrai  of  the 
University  of  California,  Los  Angeles. 
California,  submitted  a  human  gene 
transfer  protocol  entitled:  Immunization 
of  Glioblastoma  Patients  with  TGF-|J2 
Anti.sen.se  and  Interleukin-2  (IL-2)  Gene 
Modified  Autologous  Tumor  Cells:  A 
Phase  I  Study  to  the  Recombinant  DNA 
Advi.sory  Committee  for  formal  review 
and  approval. 

IV.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Dr.  Gansbacher 

In  a  letter  dated  January  6.  1995.  Dr. 
Bernd  Gansbacher  of  the  Memorial 
Sloan-Kettering  Cancer  Center.  New- 
York,  New  York,  submitted  a  human 
gene  transfer  protocol  entitled;  Phase  1/ 
II  Study  of  Immunization  with  MHC 
Class  I  Matched  Allogeneic  Human 
ProsLitic  Carcinoma  Cells  Engineered  to 
Secrete  Interleukin-2  and  Interferon-7  to 
the  Recombinant  DNA  Advisory 
Committee  for  formal  review  aiid 
approval. 

V.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Drs.  Link  and 
Moorman 

In  a  letter  dated  January  6,  1995.  Drs. 
Charles  J.  Link  and  Donald  Moorman  of 
the  Human  Gene  Therapy  Research 
In.stitute,  Des  Moines.  Iowa,  submitted  a 
human  gene  transfer  protocol  entitled:  A 
Pha.se  I  Trial  of  In  Vivo  Gene  Therapy 
with  the  Herpes  Simplex  Thymidine 
Kinase/Ganciclovir  System  for  the 
Treatment  of  Refractory  or  Recurrent 


Ovarian  Cancer  to  the  Recombiiuiiit 
DNA  Advisory  Committee  for  formal 
review  and  approval. 

VI.  Addition  to  Appendix  D  of  the  MH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Drs.  Morgan  and 
Walker 

In  a  letter  dated  January  9.  1995.  Drs. 
Richard  Morgan  and  Robert  Walker  of 
the  National  Institutes  of  Heallh. 
Bethesda,  Maryland,  submitted  a  human 
gene  transfer  protocol  entitled:  Gene 
Therapy  for  AIDS  Using  Retroviral 
Mediated  Gene  Transfer  to  Deliver  Hl\- 
1  Antisense  TAR  and  Transdominant 
Rev  Protein  Genes  to  Syngeneic 
Lymphocytes  in  HIV  Infected  Identii  al 
Twins  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  rev  ieu 
and  approval. 

VII.  Addition  to  Appendix  D  of  the  .MH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Drs.  Economou, 
Glaspy,  and  McBride 

In  a  letter  dated  April  It,  1994,  Drs. 
James  Economou,  John  Glaspy,  and 
William  McBride  of  the  University  ol 
California,  Los  Angeles,  California, 
submilled  a  human  gene  transfer 
protocol  entitled:  A  Pha.se  I  Testing  ol 
Genetically  Engineered  Interleukin-7 
Melanoma  Vaccines  to  the  Recombin.iul 
DNA  .A.dvisory  Committee  for  formal 
review  and  approval.  At  its  June  9-10 

1994,  meeting,  the  Recombinant  DNA 
Advisory  Committee  deferred  the 
protocol  based  on  insufficient 
toxicology  studies  and  failure  to 
demonstrate  biological  efficacy.  The 
Recombinant  DNA  Committee  required 
a  new  submission  for  future  review  ol 
the  full  Recombinant  DNA  Advisory 
Committee,  not  just  the  toxicology  data. 

In  a  letter  dated  January  17,  1995,  Drs. 
James  S.  Economou,  John  A.  Glaspy. 
and  William  H.  McBride  submitted  a 
revised  protocol  to  the  Recombinant 
DNA  Advisory  Committee  for  formal 
review  and  approval  at  its  March  6-7. 

1995,  meeting. 

VIII.  Proposed  Amendments  to 
Appendix  B  of  the  NIH  Guidelines 
Regarding  lipdating  the  Classification 
of  .Microorganisms/Fleming 

In  a  letter  dated  June  24,  1993.  Dr. 
Diane  Fleming,  President  of  the  Mid- 
Atlantic  Biological  Safety  As.socialion 
requested  updating  Appendix  B, 
Cla.ssification  of  Microorganisms  on  the 
Basis  of  Hazard.  The  Mid-Atlantic 
Biological  Safety  A.ssociation  submitted 
an  updated  list  of  the  classification  ol 
microorganisms  for  the  Committe<'  lo 
review  which  included  the  latest 
taxonomy  and  agent  risk  group 
classifications  as  defined  by  the  Cent«'rs 


tor  Disease  Control  and  Prevention  This 
reriuest  was  published  for  public 
co.'uuu'iit  in  the  Federal  Register 
(AMgust  18.  1994.  r)8  FR  44098) 

During  the  September  9-10.  1993. 
iiiiH'ting.  the  RecOftibinant  DN.^ 
.Advisory  Committee  reconmieiuled  \i\ 
consensus  that  thiJ  current  c  lassiiication 
of  etiological  agents  described  in  tlu- 
biosatety  in  Micrcrfiiological  and 
Hiomedical  Laboratories,  3rd  edition. 
Mav  1993,  U.S.  Department  of  Health 
and  Human  Servi<:es,  should  be 
endorsed  by  the  Committee.  The 
Coiumittee  retains  the  option  to  adopt 
any  cnodification  to  the  CDC  listing.  The 
Ciotnni'ttee  recommended  that  the 
rt!vised  Appendix  B,  Classification  ol 
Microorganisms  on  the  Basis  of  Hazard, 
submitted  by  Dr.  Fleming  should  not  be 
adopted  until  the  Committee  receives 
letters  of  c:oncurrence  from  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  NIH  Division  of 
.Safety. 

In  a  telephone  tall  on  October  20, 
1994,  Dr.  Fleming  stated  that  Appendix 
H,  Classification  of  Microorganisms  on 
the  Basis  of  Hazard,  would  be  reviewed 
by  experts  from  the  Centers  for  Disease 
Control  and  Prevention  and  the 
Ameriian  Society  for  Microbiology.  The 
revi.sed  Appendix  B  was  submitted  to 
the  Recombinant  DNA  Advisory 
Ciommittee  Decenil)er  1-2.  1994. 
meeting  for  review  and  discussion. 
During  the  December  1994  meeting,  the 
Committee  recommended  publishing 
the  revised  Appendix  B  in  the  Federal 
Register  for  public  comment,  with 
hirther  review  of  this  propofal  and 
possible  approval  during  the  March  6- 
7,  1995,  meeting. 

The  proposed  Appendix  B  reads  as 
follows: 

Appendix  B.  Classification  of  Etiologic 
Agents  and  Oncogenic  Viruses  on  the 
Basis  of  Risk  (See  Appendix  B-VI-A) 

Agents  evaluated  by  the  Centers  for 
Disease  Control  (CDC)  and  the  National 
Institutes  of  Health  (NIH)  and  published 
in  the  Morbidity  and  Mortality  Weekly 
Report,  or  in  a  revision  of  the  CDC/NIH 
"Biosafety  in  Microbiological  and 
Biomedical  Research  Laboratories" 
(BMBL),  as  agent  summary  statements 
shall  automatically  be  added  to  this  list. 
Revisions  to  lists  of  agents  provided  by 
the  Subcommittee  on  Arbovirus 
Laboratory  Safetv  (SALS)  as  taken  from 
the  BMBL  (see  Appendix  B-VI-D)  and 
provided  here  in  Tables  3-6  shall  be 
incorporated  into  this  list.  Appendix  B 
shall  undergo  an  annual  review  for  the 
Office  of  Recombinant  DNA  Activities 
(ORDA)  by  a  special  committee  of  the 
American  Society  for  Microbiology 
(.ASM)  to  ensure  that  all  such  updates 


have  been  incorporated.  Additions  or 
corrections  lo  this  list  may  also  occur 
following  a  review  by  ORDA.  the  RAC. 
and 'or  by  recommendation  of  the  CDC. 

Appendix  B-I.  Points  To  Cniisidtr  in 
I  s/rii,'  Appendix  B  and  in  Assrssiii'^  the 
/?/si  ot  Handlnig  Micmnri>anisnis 

.■\p[)endix  B  is  not  to  be  used  to 
replace  a  thorough  assessment  of  the 
risk  of  working  with  a  particular 
biohazardous  agent.  However,  the 
information  can  be  u.sed  to  e.stablish  an 
initial.  (|ualitative  assessment  of  the  risk 
ot  handling  an  agent.  Such  inlorniation 
would  be  appropriate  for  initial 
estimates  of  the  design  of  facilities 
needed  for  the  use  of  such  agents  or  the 
requirements  for  their  transport.  Much 
of  the  information  in  the  previous 
version  of  Appendix  B.  based  upon  a 
1974  publication  of  the  Centers  for 
Disease  Control  (see  Appendix  B-VI-C). 
is  updated  and  retained  in  this  revision. 
Information  on  agent  risk  assessments 
found  in  the  "Agent  Summarj- 
Statements'"  of  the  CDC/NIH  publication 
"Biosafety  in  Microbiological  and 
Biomedical  Laboratories"  (See 
Appendix  B-VI-D).  information  from 
the  American  Public  Hea'.th  Association 
publication,  "Control  of  Communicable 
Diseases  of  Man"  (See  Appendix  B-VI- 
B)  and  input  from  a  spef:ial  committee 
of  the  American  Society  for 
Microbiology  provided  additional 
information  for  the  revised  list  of  four 
risk  groups  found  in  Appendix  B.  The 
definition  of  each  risk  group  and  the 
relationship  of  the  four  risk  groups  to 
four  biosafety  levels  (BL)  is  found  in 
Tables  1  and  2  from  the  Laboratory 
Biosafety  Manual  of  the  World  Health 
Organization  (See  Appendix  B-Vl-E). 
As  a  general  principle,  the  greater  the 
hazard  posed  by  the  microorganism,  the 
higher  the  risk  group  placement.  Use  of 
the  term  "risk  group"  is  recommended 
by  the  World  Health  Organization  and  is 
used  here  to  indicate  the  result  of  a 
qualitative  risk  assessment  based  upon 
agent  characteristics  as  described  below. 
Risk  Group  designations  are  currently 
used  in  Canada  for  human  and  animal 
pathogens,  and  in  the  member  nations 
of  the  European  Union,  which  list  only 
human  pathogens  in  the  Directive  for 
protet:tion  of  workers  from  exposure  to 
biohazardous  agents. 

Specific  strains  of  many  species  may 
fall  into  either  a  more  or  a  less 
hazardous  risk  group  depending  upon 
the  genetic  background  and  natural 
history  of  the  strain.  Information  on  the 
parent  or  wild-type  strain  is  used  for  the 
qualitative  risk  assessment  list  in 
Appendix  B.  Further  information  on  a 
specific  strain  is  to  be  used  by  the 


Print. ipal  Investigator  or  supervisor  lor  a 
(juantitatlve  risk  assessment. 

In  assessing  the  risk  of  working  with 
a  specific  strain,  the  following  criteria 
should  be  considered:  any  organism 
directly  isolated  from  a  human  or 
animal  shoidd  be  treated  as  a  potifutiallv 
pathogenic  organism  until  proven 
otherwise:  specific  strains  that  are 
known  to  be  more  hazardous  than  the 
parent  strain,  such  as  those  resistant  to 
a  limited  niunber  of  drugs  used  for 
treatment,  may  need  to  be  handled  at  a 
higher  containment  level  than  the 
parent  strain.  On  the  other  hand, 
specific:  strains  of  Risk  Group  2 
microorganisms  that  are  known  to  have 
minimal  hazard  risk  to  humans  may  be 
classified  within  Risk  Group  1  and 
handled  at  BLi.  Certain  attenuated 
strains  that  are  commonly  used  for  live 
vaccines  and  specific  attenuated  strains 
with  an  extensive  history  of  safe 
laboratory  use  without  harmful  ellect 
may  be  placed  in  a  lower  risk  group 
than  the  parent  organi.sra.  as  done  by  the 
CDC  (.See  Appendices  B-VI-C  through 
-D).  Where  a  .strain  is  attenuated  or  has 
lost  known  virulence  factors  (i.e.,  genes) 
and  is  to  be  used  as  a  product  or  part 
of  a  product  or  for  prophylactic/ 
therapeutic  purposes,  then  the 
containment  required  by  the 
classification  of  the  parent  strain  need 
not  apply  when  used  for  such  purpose. 

Appendix  B-I-A.  The  list  of 
biohazardous  agents  in  Appendix  B  is 
meant  to  be  based  on  the  effect  of  a 
biological  agent  on  a  healthy  worker.  No 
account  is  taken  of  particular  effects  on 
those  whose  susceptibility  may  be 
affected  by  one  or  other  reasons  such  as 
preexisting  disease,  medication, 
compromised  immunity,  pregnancy  or 
breast  feeding.  Additional  risk  to 
workers  should  be  considered  as  a  part 
of  the  required  (quantitative)  risk 
assessment  which  takes  into  account  the 
potential  interactions  of  the  agent-host- 
activity.  Only  agents  known  to  infect 
humans  are  meant  to  be  included  in 
Appendix  B.  Lists  of  restricted  animal 
pathogens,  included  in  BMBL  and 
previously  included  in  Appendix  B. 
should  be  obtained  by  contacting  the 
USDA,  Animal  and  Plant  Health 
Inspection  Service  (APHIS). 

Appendix  B-I-B.  Genetically 
modified  organisms  are  not  specifically 
covered  by  this  list.  The  determination 
of  the  ri.sk  of  a  re(»nihinant  organism  is 
a  part  of  the  required  quantitative  risk 
Assessment  of  the  specific  strain  to  be 
carried  out  by  the  Principal  Investigator' 
supernsor. 

Appendix  B-l-C.  For  agents  where 
more  than  one  species  is  known  to  be 
pathogenic  for  man.  this  appendix  may 
include  the  genus  name  as  well  as 
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individual  species  which  are  known  to 
be  the  most  important  in  terms  of 
human  infectivity.  When  such  a  genus 
is  listed  in  Appendix  B,  the  species  and 
strains  known  to  be  non-pathogenic  are 
meant  to  be  excluded  from  the  list.  For 
parasites,  the  stages  of  the  life  cycle 
which  are  not  infectious  for  humans  are 
excluded. 

Appendix  B-I-D.  Those  agents  not 
listed  in  Risk  Groups  2-4  are  not 
automatically  or  implicitly  cla.ssified  in 
Risk  Group  1;  a  risk  as.sessment  must  be 
conducted.  The  list  in  Appendix  B  is 
meant  to  serve  as  a  general  guideline  for 
the  risk  group  classification  of 
microorganisms.  Further  guidance  for 
microorgani.sms  which  are  not 
specifically  listed  may  be  obtained  from 
the  Centers  for  Disease  Control  and 
Prevention,  Office  of  Health  and  Sofetv 
(404-329-3883). 

Appendix  B-I-E.  The  list  provided  in 
Appendix  B  reflects  the  state  of 
knowledge  at  the  time  it  was  prepared. 
The  nomenclature  reflects  and  is  meant 
to  be  in  conformity  with  the  latest 
international  agreements  on  taxonomy 
and  nomenclature  of  agents  at  this  time. 
The  list  is  as  complete  as  possible  but 
necessarily  not  exhaustive.  Additional 
information  to  be  used  to  update  the  li.st 
in  a  timely  manner  shall  include  new 
agent  summary  statements  published  bv 
the  Centers  for  Disease  Control  as  well ' 
as  taxonomic  changes  to  human 
pathogens.  An  annual  review  to 
incorporate  the  new  agents  and  to 
correct  the  taxonomy  has  been  offered 
through  the  ASM. 

Appendix  B-U.  Risk  Assessment 

Appendix  B-II-A.  It  is  the 
responsibility  of  the  Principal 
Investigator/supervisor  to  a.ssess  the  risk 
associated  with  the  handling  of 
potentially  biohazardous 
microorgani.sms  and  to  ensure  that  the 
appropriate  biosafety  practices  are 
employed  prior  to  conducting  any 
experiments  or  operations.  A  rough, 
qualitative  risk  assessment  is  used  for 
an  initial  agent  classification.  However, 
it  is  to  be  followed  by  a  quantitative  risk 


assessment  of  the  specific  strain  of  the 
agent,  the  immune  status  of  the  host 
relative  to  the  agent  in  question  and 
potential  agent-host-activity 
interactions,  such  as  those  caused  by 
aero.sol  production.  For  example, 
although  cultures  of  the  organism  may 
be  handled  at  BSL-2  for  Risk  Group  2 
agents  such  as  the  dengue  virus,  when 
used  for  animal  inoculation  or 
transmission  work  it  is  handled  at  BSL- 
3.  Similarly,  such  work  with  monkey 
pox.  VEE  or  yellow  fever  viru.ses  are 
carried  out  under  BSL^  containment. 
Appendix  B-II-B.  The  quantitative 
risk  assessment  described  above  is  to  be 
used  to  determine  the  Biosafety  Level 
(BL),  as  described  in  Appendices  G  and 
K,  which  identifies  the  appropriate 
facilities,  equipment,  and  work 
practices  to  be  used  for  specific 
procedures  carried  out  bv  a  healthy 
adult  individual  (assessed  for  health 
status)  with  a  specific  biohazardous 
agent  (assessed  for  virulence  fac;tors 
including  antibiotic  resistan(:e  to  drugs 
of  treatment).  Factors  to  be  considered 
in  determining  the  level  of  containment 
include  agent  factors  such  as:  Virulence, 
pathogenicity,  stability,  route  of  spread, 
communicability,  the  operation(s), 
quantity,  and  availability  of  vaccine  or 
treatment.  The  higher  risk  agents  also 
require  more  stringent  biosafety 
practices  and  facilities  as  reflected  in 
the  Biosafety  Level  to  which  work  is  to 
be  assigned  (See  Table  2  for  the  relation 
between  risk  groups  and  biosafety 
level).  Although  risk  asse.ssment  is 
ultimately  a  subjective  process,  the 
CDC/NIH  Guidelines  in  BMBL  (See 
Appendix  B-VI-D)  have  provided 
information  about  microorganisms 
based  on  the  hazard  they  present  and 
guidance  for  defining  safe  conditions  for 
their  use.  Further  information  on 
specific  biohazardous  microorganisms  is 
available  in  the  Agent  Summary 
Statements  of  the  primary  reference  (See 
Appendix  B-VI-D),  from  a  publication 
of  the  American  Public  Health 
Association  "Control  of  Communicable 
Diseases  in  Man"  (See  Appendix  B-VI- 


B)  and  from  the  CDC,  e.g..  the  Ofii. .  dI 
Safety  and  Health  and  the  Special 
Pathogens  Branch.  Changes  to  the  ag.-ni 
which  enhance  or  remove  virulence 
factors  should  be  considered  by  the 
Principal  Inve.sligntor/supervisor  and  'ni 
a  local  Institutional  Biosafety 
C:ommittee  (IBC)  which  has  ihe 
authority  to  raise  or  lower  the 
containment  level  used  for  that  agent 
Published  regulations  or  guidelines 
from  Federal,  State  or  local  govennueuis 
must  also  be  taken  into  account. 

Appendix  B-II-C.  When  labornlorv 
work  is  conducted  with  biological 
agents  for  which  epidemiology  and 
etiology  are  unknown  or  incompletelv 
understood,  it  will  be  presumed  thai  tin 
work  presents  a  biohazard  similar  In 
related  agents  until  further  information 
can  be  provided.  This  method  was  useil 
by  the  Subcommittee  on  Arbovirus 
Laboratory  Safety  in  asse.ssing  the  risk  ol 
work  with  arboviruses  for  which  risk 
information  is  inadequate  or  unavail.ibl.- 
(See  Table  C  of  Appendix  B).  It  is 
assumed  that  information  needed  for 
risk  evaluation  will  be  obtained  prior  to 
the  large-scale  u.se  of  such  an  agem. 

Appendix  B-II-D.  Special 
consideration  will  be  given  to  large- 
scale  (greater  than  10  liters  of  culture) 
and  aerosol  producing  operations  whi(  h 
may  pose  additional  significant  risks 
and  thus  may  require  additional 
containment  (See "Appendix  K). 

Appendix  B-III.  Risk  Groups: 
Classification  of  Infectious  Substances 
and  Oncogenic  Viruses  on  the  Bnsis  ol 
Risk 

The  characteristics  used  for  the 
qualitative  risk  assessment  of 
biohazardous  agents  into  the  four  Risk 
Groups  of  human  etiologic  agents  are 
defined  in  Table  1  below,  with  each 
higher  number  repre.senting  an 
increa.sed  hazard.  The  information  and 
interpretations  below  are  from  the  CDC .7 
NIH,  BMBL  (See  Appendix  B-Vl-D)  ami 
the  World  Health  Organization 
Laboratory  Biosafety  Manual  (See 
Appendix  B-VI-E). 


Risk  Group  1   .,., 

Risk  Group  2  .... 

Risk  Group  3  .... 
Risk  Group  4  .... 


Table  l.— Classification  of  Biohazardous  Agents  by  Risk  Group  (See  Appendix  B-VI-E) 

^^LVr^VT  '"^"""^T^  ^"^  community  risk)  An  agent  that  is  unlikely  to  cause  human  disease  Well  characterized  aoents 
rKjt^nown  to  cause  disease  in  healthy  adult  humans  and  o.  minimal  potential  hazard  to  ^at^r^or^^^^^la^'t?^^^ 

(Moderate  individual  risk,  low  community  risk)  Agents  which  can  cause  human  disease  but  are  unlikely  to  be  a  serious  ha^.rri 
li Ti'l'^.'  ^  '""""^""'^  °'  '"*  environment:  laboratory  exposures  may  cause  serious  mSS  J^teftectle  treatment 
and  preventive  measures  are  available  and  the  risk  of  spread  o(  infection  is  limited  "eatment 

^^'^TnJ'^f  I'Hl-  '°*i07"^""*'y  "Sk)  Agents  which  usually  cause  serious  human  disease  but  do  not  ordinanlv  soread 
from  one  infected  individual  to  another.  Effective  treatment  or  preventive  measures  are  avalaWe  ^  ^ 

tmm")?nr  ^'  T^!":^^  community  nsk)  Agents  whK:h  can  cause  serious  human  disease  andean  be  readily  transmitted 
from  one  ,nd.vi<Jual  to  another,  directly  or  indtrectly.  Effecfve  treatment  and  preventive  measures  are  not  Sy  avaS 


Federal  Register  /  Vol.  60,  No.  26  /  Wednesday.  February  8.  1995  /  Notices 


7633 


Table  2.-Relationship  of  Risk  Groups  to  Biosafety  Levels.  Practices,  and  Equipi^ent 

(See  Appendix  B-Vl-E) 


Risk 
group 


Biosafety  level 


Basic  Biosafety  Level  1 
Basic  Biosafety  Level  2 


Containmeipt-Biosafety  Level  3 


Maximum 
Biosafety 


Level  4 


Containment- 


GMT — good  micrbbiological  practices 
"  BSC— biological  safety  cabinet 


Examples  of  latxiratories 

Basic  Teaching 

Primary  health  svcs;  pnmary 
level  hospital;  diagnostic, 
teaching  and  Public  Health. 

Special  diagnostic  

Dangerous  pathogens  units  , 


Latx)ratory  practices 


Appendix  B-III-.^ 


Agents 


include  all  bacteri 
rickettsial,  chlaun 


Risk  Group  1 — 


Risk  Group  1  agents  are  usuallv  not 
placed  on  a  list  but  are  assumed  "to 
a;!,  fungal,  viral. 
(Jial.  and  parasitic 


agents  which  have  been  assessed  for 
hazard  and  are  not  included  in  Irigher 
risk  groups.  Risk  Group  1  agents  can  be 
used  for  undergraduate  and  .secondarv 
educational  trainirjg  and  teaching 
laboratories  and  fqr  other  facilities  in 
which  work  is  conducted  with  defined 
niui  characterized  ktrains  of  viable 
microorganisms  n(^t  known  to  cause 
disease  in  healthy  ladult  humans  and  of 
minimal  potential  hazard  to  personnel 
and  the  environment  under  ordinarv 
conditions  of  use.  The.se  agents  can  be 
handled  safely  in  the  laboratory  without 
special  apparatus  or  equipment  using 
techniques  generally  acceptable  for 
nonpathogenic  materials.  Examples  of 
agents  in  Risk  Group  1  are:  Bacillus 
suhtilis.  infectious  canine  hepatitis 
\  iruses;  influenza  reference  strains  A/ 
PR/8/34,  A/WS/33;  agents  listed  in 
Appendix  C-II  of  the  NIH  Guidelines  for 
Research  Involving  Recombinant  D\A 
Molecules  [Escherichia  cnii  Kl2. 
Snccharomyces  cerevisiae.  etc.);  vectors 
such  as  BaculoviruB.  It  is  not 
appropriate  to  assume  that  an 
una.ssessed  agent  belongs  in  this  risk 
group.  Even  vaccine  strains  which  have 
undergone  multiple  /n  vivo  pas.sages 
would  not  be  cwnsidered  avirulent 
based  only  on  the  fact  that  they  are 
vaccine  strains. 

Appendix  B-III-A-rl.  Risk  Group  1— 
Low-Risk  Oncogen im  Viruses  (See 
Appendix  B-VI-G) 

.Adenovirus7-Simia 

SV40) 
Avian  leukosis  viru; 
Bovine  leukemia  vims 
Bovine  papilloma  v  fus 


n  virus  40  (Ad7- 


GMT- 

GMT  plus  protective  clothing; 
biosafety  sign 

As  level  2  plus  special  clothing, 
controlled  access,  directional 
air  flow 

As  level  3  plus  airlock  entry, 
shower  exit,  special  waste 
disposal. 


Safety  equipment 


None,  open  bench  work 
Open  bench  plus  BSC"  for  po- 
tential aerosols. 

BSC  andor  other  primary  con- 
tainment for  all  activities. 


Class  III  BSC  Of  positive  pres- 
sure suits,  double-ended 
autoclave  filtered  air. 


Chick-embryo-lethal  orphan  (CELO) 

virus  or  fowl  adenovirus-l 
Dog  sarcoma  virus 
Guinea  pig  herpes  virus 
Lu(.ke  (Frog)  virus 
Hamster  leukemia  virus 
Mareks  disea.se  virus 
Mason-Pfizer  monkey  virus 
Mouse  mammary  tumor  virus 
Murine  leukemia  virus 
Murine  sarcoma  virus 
Polyoma  virus 
Rat  leukemia  virus 
Rous  sarcoma  virus 
Shope  fibroma  virus 
Shope  papilloma  virus 
Simian  virus  40  (SV-40) 

Appendix  B-III-B.  Risk  Group  II— 
Agents 

Agents  of  moderate  potential  hazard 
to  healthy  human  adults  and  the 
environment.  Such  agents  may  produce 
disease  of  varying  degrees  of  severitv 
from  accidental  inoculation,  injection  or 
other  means  of  cutaneous  penetration 
but  can  usually  be  adequately  and  safelv 
contained  by  ordinary  laboratory 
techniques.  Some  agents  may  cause 
disease  by  contact  or  respiratory  routes, 
but  they  are  self-limiting  and  do  not 
cause  a  serious  illness,  e.g.  the  common 
cold  (rhinoviruses).  Risk  Group  2  agents 
are  recommended  for  use  only  in  those 
laboratories  where  staff  are  trained  to 
handle  microbes  which  pose  this  level 
of  risk.  Examples  include  Streptococcus 
pneumonia.  Staphylococcus  aureus. 
poliovirus,  etc. 

Appendix  B-III-B-1.  Risk  Group  2— 
Bacteria  ' 

Acinetobacter  baumonnii 
Actinobacillus  spp. 
Actinomyces  pyogenes 


'  When  ".spp"  follovvi  the  namp  of  a  genus,  or 
■serotype"  follows  a  specie.-i.  only  Iho.w  species  or 
sprotypes  known  to  be  pathogenic  to  fjealthv  fiiimaii 
adults  are  meant  to  be  included  in  this  li.si 


.■\rromonas  hydrophiln 
Amycnintu  autotrnphica 
Archnnahncteritnn  haemohlicmn 
Arizona  hinshanii — all  serotypes 
Bacillus  anthrncis'' 
Bartonella  henselae.  B.  quintann.  B. 

vinsimii 
Bordetella  spp.  including  B.  pertussis' 
Barrelia  recurrentis.  B.  burgdorferi 
Burkholderia  was  Pasteurelln  spp. 
(e.xcept  fortho.se  listed  in  Risk  Group 
3)  -  ' 

Burkholderia  pseudomallei* 
Campylobacter  coli.  C  fetus  ssp.  fetus. 

C.  jejuni 
Chlamydia  psittaci'.  C.  trachomatis'.  C 

pneumoniae' 
Clostridium  hotulinum'.  CI.  chauvoei. 
CI.  haemohUcum.  CI.  hi.-itohUcum. 
CI  noxyi.  CI.  septicum.  CI.  tetani 
Corynehacterium  diphtheriae.  C. 
pseudotuberculosis.  C.  renale 
Dermntophilus  congolensis 
Edivardsiella  tarda 
Erysipelothrix  rhusiopaihiae 
Escherichia  coli — all  enteropathogenic. 
enterotoxigenic,  enteroinvasive  and 
strains  bearing  Kl  antigen,  including 
E.  coliO\57:H7 
Haemophilus  ducreyi.  H.  influenzae 
Helicobacter  pylori 
Klebsiella  spp. 
Legionella  spp.  including  /.. 

pneumophila' 
Legionellalike  organisms 
Leptospira  interrogans— a\\  serotypes 
Listeria  spp. 
Moraxella  spp. 

Mycobacterium  spp.  (except  those  listed 
in  Risk  Group  3)  including  .\/.  avium 
complex.  M.  nsiaticum.  M.  chelonei. 
M.  fortuitum.  M.  kansasii.  M.  leprae. 
M.  malmoense.  M.  marinum.  .\1. 
paratuberculosis.  M.  scrofulaceum.  M 
simiae.  M.  szulgai.  M.  ulcerans.  M. 
xenopi 


■  'Agents  in  Kisk  Group  2  which  re<ii.irp  sfwcial 
handling  using  BL  3  practices  are  note<l  with  an 

asterisk. 
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Mycnplasmn  spp.  exx^pl  M.  inycoides 
and  M.  agahctme  Mihxth  are  rosTricted 
animal  pathogtms  (See  Appmdix  B- 
V) 

Neisseria  gonurrhova,'  N.  iitvningitidis' 
Nocardia  astfrnidt^.  .\.  hrnsiliensis.  N. 

otitidisraviaruti).  .V.  traiisvaiensJs 
Fhodococriu»  t^qui 
Salmnni'lln  spp.  ami  serotypes 

including  S.  nrixonne,  S.  riwli^msuis, 

S.  ententidis.  S.  ^nitinaruw-pulkmim, 

S.  meitvghdis.  S.  pnratyphi.  A.  B,  C, 

S.  typhi'.  S.  typhimuriiim, 
Shigella  spp.'  md  soiolypes  imJudir^ 

S.  bnydii.  S.  dysrnleriae,  Type  1,  S. 

flexneri.  S.  sonm;l 
Sphaerophonis  necwplioms 
Staphylororciis  aureus 
Streptoharillus  ninnilifonvis 
Streptncncciis  spp.  including 

Streptarncciis  pneumonimy,  H. 

pyogenes 
Treponema  pallidnm.  T.  coniteum 
Vibrio  cbniome.  V.  porahenn^lyiicus,  V 

vulnificus 
Yersinia  enU^rocoliiii:a.  Y.  pest  is' 

Appendix  B-III-B-2.  Risk  f  ;r«)up  2— 
Funjpl  Agwiits ' 

Bhstomyces  dernwtitidis 
Cladosporiiuu  bontianum,  C. 

IXylohyphal  trirhoides 
Cryptococcus  neofomians-* 
DactyJaria  galnpavn  (Ochrocoms 

gallopavuni) 
Epidernwphyton  spp. 
Exophiola  (Wangiflla)  denttatitklis 
Fonsecaea  pedrosoi 
Microsporum  spp. 
Pnracoccidinides  bnizjlieitsis 
PenicilUum  marneffei 
Sporothrix  schenckii 
Trichophyton  spp. 

Appendix  B-ni-H-3.  Risk  Croup!— 
Parasitic  Agents 

Ancyhstoma  spp..  bunwu  bookwornis 

including  A.  duodtymiln.  A. 

ceylonicum 
Ascaris  spp.  including  Ancaris 

himbricoides  stiinn 
Babesia  spp.  including  H.  diverjiuns,  B. 

microti 
Bnigia  spp.  filaria  wonns  inclMiitig  B 

inalnyi.  B.  tirnori 
Coccidia  spp. 
Cryptosporidium  spp.  including  C. 

parvum 
Cysticercus  ceHuhsai-  li»y<lalid  ty^, 

larva  of  7 .  solium] 
Echinococcus  spp.  indudiog  E. 

granulosis.  E.  uwlUhcularis.  E.  vogeii 
Entamoeba  histolyttco 


*  When  "sjip"  follows  «tei»tiw«(ij^n«.  or 
"soroivpe "'  follows  a  speries.  oMy  I  hose  specie*  or 
iicrotypes  <MK)v»n  lo  be  paWwjgeiwc  lo  twailhy  ^Mmao 
adiiUi  are  U)  be  i»ciM«le<i  m  Ibis  iist. 

'  lUsi  * J«M.|>  2  aj.«M  for  w»i4««.  A«>pJ«sf3.!nM0ik 
are  handle  l«  a  Bmlogk^  5ale»»  Cj*y,>^  tBMCJ. 


Enterobkis  spp. 

Fnsciolaspp.  uuhnMn^F.gigaMtiia.  E. 

hepotirn  '. 

Giardin  spp.  including  f7.  Jamblia 
Heterophyes  spp. 
HymenoJepis  spp.  iiu;UuJi^  ;/. 

diminuto.  H.  nana 
isospora  a/^. 

I^ishmanio  spp.  incJuding  L 
braziliensis.  L  dtmovnni,  L.  ettuopia, 
L  amfor.  L.  nwxictma,  L.  penrmnia,  I. 
tropica 
Loo  loa  fiiaria 
Microsporidium  spp. 
Nnegleria  Jowleri 
Necatarspp.  human  liookworjn, 

including  N.  amerimniis 
Onchoercn  spp.  filaria  including,  (). 

volvulus 
Plasmodium  spp.  including  simian 
spe<:ie5.  P.  x:ynoinologi.  P.  fakipanim, 
P.  maloriae.  P  ovale.  P.vivax 
Sarcocystis  spp.  in«:luiling  S.  sui 

hominis 
Schistosoma  spp.  incliKJin^  S. 
haematobium,  S.  intercalotum,  S. 
japonicum,  S.  monsoni,  S.  mekonj^i 
Strongyloides  spp.  iroJading  S. 

stercoraljs 
Taenia  solium 

Toxocara  spp.  ini;ludi«g  7".  t^aais 
Toxoplasma  spp.  including  T.  gondii 
Tricbinella  spiralis 

Trypanosoma  spp.  in«:k»dii»g  T.  hntcei 
brucei,  T.  brucei  gnmhienf^,  T.  brucei 
rhodesiense,  T.  crttzi 
Wuchereria  bonfTofti\fii;m:\) 

Appendix  B-ni-B-4.  Risk  Group  2— 
Vinises  and  prions  (See  Tables  3  and  4) 

Adenoviruses-hijnMn,  all  typi» 
Arboviruses  (See  Table  3)  " 
Arenavinises  tSee  Table  .1) 
Bunyamwcra  vints 
(Airotia  viruses 
Coxsariie  A  and  B  viruses 
CjeutzfeJdl- Jacob  disease  agent  (prion) 
Fcbo  viruses— ^11  types 
Em«pbakiniyocaiidJtis  virus  (KMQ 
Encepfvaloiwyeiitis  viruses'*  fSw  TaWe 

3) 
Hepatitis  A,  B*.  C*.  D.  E  viruses 
Herpesviruses*  hnJuding 
Cytomegalovinis,  Epstein  Barr, 
Herpes  simplex  types  1  and  2  and 
Herpes  zoster,  exr»pt  Herpesvirus 
simiac  (Monfa;y  B  vinis)  which  is  in 
Risk  Group  4 
Human  Immuuodeficiem^  Vims  (HIV) 

all  serotypes 
Human  T-<»H  lympljotropii:  viniscs* 

(HTLV)  types  1  and  2. 
Influenza  viruses 
Kuru  (prion) 

Lympho<:ytic  thoriomeningitis  vims* 
(except  neurotropic:  strainsj 


i.ymphograniiJoma  venc«>w*n  agent 

Measles  virus 

MoHuscuni  conta^iosum  virus 

Mumps  virus 

Orf  virus 

Papovaviridjie  including  human 

papilioma  viruses 
Parainfluenza  virus 
Paravaccinia  virus 
Polioviruses— aJI  fyp«s,  wiW  mtd 

attenuated 
Poxviruses"— all  types  such  as 
Gowpox**,  Monkeypox**  or 
Vaccinia**,  Cainelpox, Milker's  node 
virus,  Molluscum  contagiosunj  vims. 
Of,  Rabbitpox.  Tanapox  and 
Yabapox.  with  tlw  extjeptiofl  of 
AInstrini.  Smailpox,  and  Whitepox 
(See  Appendix  H  VI-H) 
Rabies  virus'— all  strains,  including 
fixed/attenuated  vims.  ex(>»p»  R**ms 
street  virus 
Reovif  uses  all  types 
Respiratory  syncytial  vinm 
Rhinoviruses  all  (ypi>s 
Rubella  virus 

Simian  vimsesall  types  iiicludtiirg 
simian  iinmuoodcfirieHfy  virus*, 
except 
Herpesvirus  sijnia*j  (Moiikey  B  vims) 
and  Maxburg  virus  which  are  m  Risk 
Group  4 
Transmissible  Spon^jiofunn 
Encephalopathies  {TMEi-priotts 
(Gruutzfiddt-Jatob;  KumJ 
Vftiiiailar  Stomatitis  VirjK,  lab  ;id:.p«txi 
strains; VSV-liKliaija,  San  juan  auti 
(>lasgow 

Appendix  B-in-B-5.  Risk  Group  2— 
Moderftte  Risk  Omxjgenic  Vintses  tSee 
Ap{»ndix  B-V1-G) 

Adenovirus 

Adenovirus  2 — Siniiaji  virus  40  tA«J2- 

SV40) 
Epstein-Barr  virus  CEBV) 
Feline  le*ikojiiia  virus  lEei.Vi 
Feline  sanxwua  virus  IFeSVJ 
Gibbon  leukemia  virus  A^aLVj 
H«irpesvirus{HV)  atetes 
Herpesvirus  (HV)  saiaiiri 
Papovaviridae  inciudiiig  huauui 

papilloma  viruses 
Simian  sarcoma  vimsISSV)-! 
Yahapox  vims 

Appendix  B-HJ-G.  Risl  Grnwp  :*— 
Agents 

Indigenous  or  exotic  itffjnH  which 
may  tause  serious  or  potentially  lethal 
d  isease  as  a  res«jh  of  exposure  by  the 
inhalation  route.  Agents  involving 
special  hazards  to  laboratory  persoiwel 
or  agents  deri  ved  from  outside  the 


"Alt  Jypes  wiih  double  aNtcnsk  cMtte  tnHuMi»t 
■M  BL2  in  a  IVHl  by  imniuniz«d  j>er<io»»»>cl. 
•  Rabies  vir»>s  may  be  ha«i«(.4  ^  fIL  2  *>» 


un 


grc^ip 


ptt 


I.'nited  States 
importation, 
tor  liiglierclast 

This  risk 
vvlii(.h  require 
loiitainnient.  , 
he  used  in  labfi 
lt'\cis  of  com 
Hi. Ill  one  vvou 
(li'partmeiit  of 
lia\('  had  spec 
fliese  or  simi 
IXitentially  let 
to  l)e  supervis 
tr,'iiiu;(i  and  ex 
thesi'  hiohaza 
lixaniples  inc; 
('ii\irl!fi  burn 


hich  require  a  permit  for 
less  they  are  specified 
^fication. 

includes  pathogens 
special  conditions  for 
*ijgents  in  this  group  can 
atories  where  staffs  have 
ency  equal  to  or  greater 
expect  in  a  college 
microbiology,  and  who 
ill  training  in  handling 

pathogens  which  cause 
ihl  disease.  Workers  are 

by  competent  scientists 
ierienced  in  handling 
ous  agents/materials. 

e:  Bnirelln  nielitensis. 
iii.  Myrnhnrtfrium 
irki'ttsin  riikfttsii.  etc. 
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lift 


tiihcrriilnsis.  f 

.Appendix  B-Ill 
Bacterial  .-Xgenlt 
and  Ki(.kettsia 

B(ui<ii}Hlln  spp 
Hrucrlla  spp 

f(inis.  B.  mt 

B  suis 
Biirkhnldrrin  I 

pseiidninallv, 
Co\irUa  burnt 
Fninciselln  tu 
Mycobnrteri 
I'dsteurello  mi 

and  others 
h'irkfttsia  nkni 

U.  ronorii.  /? 
H.  rickettsii.  B. 

tsutsu'inmu^ 
)'(•;■>/;(/«  pest  is 

strains) 

Appendix  B-Il|If^-2.  Risk  Group  3- 
fuiigal  .\gents 

Corridioides  i^ 

cultures:  cor 
Histoplnsma  ct 

cnpsidatum 


-C-1.  Risk  Group  .3 — 
.  including  Gblanivdia 


ij  eluding  B  abortus.  B 
;/ens/s  (I'SDA  restricted) 


Pseudoniona><l  uialifi.  B. 
i  (see  .Appendix  B-\'I-FJ 

ensis 

bovis.  .M.  tubtrrulosis 
Uocida  type  B— 'buffalo' 

Appendix  B-VI-F) 
/I  /?.  nustrnlis.  B  rruuidn. 
prownzekii 
.iihericn.  B. 

i.  B.  typhi  IH.  mooseni 

antibiotic  resistant 


(;t)e 


sh 


mitis  (sporulating 
minated  soil) 
sulatum.  H 
ijr.  duboisii 


rtJQ 

CiW 


.Appendix  B-IIIiC-3.  Risk  Grouj)  3- 
Farasitic  AgenH 

.\oiie 

•Appendix  B-II  -C— i.  Risk  Group  3- 
V'iral  Agents 

Arboviruses'"  arid  certain  other  viruses 
assigned  to  F  isk  Group  3  (see 
.Appendix  B-  VI-I  and  Tables  5  and  fi). 

Lymphocytic  choriomeningitis  vims 
(LCM)  (neurt^trophic  strains) 

Monkey  pox  virus — when  used  in  vitro 
(see  Append  x  B-VI-H) 

Rabies  Street  v  fus 


"The  171  drtxivi 
in  .Xppcndix  B-V 
.Arboviruses  indi; 
Risl. Croup  Jexcopl 
(■r.i(>li's3and4). 
viruses  may  t>e  ria 
the  conditions  of  u 
!tic  laboratory 


I- 1 
ge  lb 


W?iit 


rjiiPs  in  RisKiriiiiii  :i,ire  foiisui 
and  Tables  5  and  f>. 
us  to  Itie  I'nited  .States  are  in 
those  listed  in  Risk  (Jroup  2 

Nile  and  Seniliki  Forest 
ificd  up  or  down  dejiendini;  on 
and  j{Poj{raphi<..il  liKation  of 


:«? 


Appendix  B-III-D.  Risk  Group  4— 
Agents 

Dangerous  and  exotic  agents  which 
pose  a  high  individual  risk  of  aerosol 
transmitted  laboratory  infe<;tions  which 
result  in  a  life-threatening  disease,  or 
related  agents  with  itnknown  means  of 
transmission.  These  agents  require  the 
most  stringent  conditions  for  their 
cotitainment  because  they  are  e.xtremelv 
hazardous  to  laboratorv  personnel  or 
may  cause  serious  epidemic  distuise. 
The..e  agents  may  only  be  used  in 
special  facilities  where  the  staff  has  a 
level  of  competency  equal  to  or  greater 
than  one  would  expect  in  a  college 
depart metit  ol  microbiology,  and  who 
have  had  specific  and  thorough  training 
in  handling  dangerous  pathogens, 
including  the  specific  techniques  to  be 
used.  Such  workers  are  to  be  supervised 
by  competent  scientists. 

.Appendix  B-III-D-1   Risk  Group  4— 
Bat.terial  .Agents 

.None 

Appendix  B-III-D-2.  Risk  (;roiip  4— 
Fungal  .Agents 

NoiU! 

.Appendix  B-in-l)-3.  Risk  C,nni\)  4— 
Parasitic;  Agents 

None 

.Appendix  H-Ill-l)-4   Ki^k  (.roup  4— 
\'iral  .Agtfiits 

.Absettarov 

Gentral  Furopean  entf-phalitis  viruses 

Oiincan  hemorrhagic  fever  (Congo) 

Fhola  lever  \  irus 

Guanarito 

Hajizalova 

Hemorrhagic,  fever  agents  and  viruses  as 

y»!t  undefined 
Ilerpf^vinis  siwiar  (Monkev  B  virus) 
Hypr 

[unin  (BL3*  if  vat;e  iiie  is  used) 
Kiimlinge 

K\asanur  forest  disease 
l.assa 
.Mat:hupo 
Marburg 

Omsk  hemorrhagic:  fever 
Russian  spring-sumnter  eiu:ephalitis 
Tit:k-borne  orthoiiiyxoviridae.  Dhori  \ 

Thogoto 

.Appendix  B-IV  Bestricted  Plant 
Pathogens 

Non-indigenous  pathogens  of  plants 
may  require  spet:ial  laboratorv  design, 
operation  and  contaiinnent  features  not 
generally  addressed  in  the  CDC/NIH 
guidelines.  Information  on  the 
importation,  possession  or  use  of  these 
agents  is  to  be  obtained  from  the  USD.A. 
APHIS.  Guidelines  for  handling 
recombinant  plants  are  in  Appendix  P. 


Appendix  B-V.  Bfstricted  .^nimnl 
Patbogt^ns 

Non-indigenous  pathogens  of 
domestic:  livestoc;k  and  poultry  mav 
require  spec:ial  laboratorv  design, 
operation,  and  c:ontainment  feattirt^s  not 
generally  addressed  in  the  CDC/NIH 
guidelines.  The  importation,  possession 
or  use  of  these  agents  is  prohibited  or 
restric:ted  by  law  or  bv  the  U.S. 
Department  of  .Agric:ulture  rc;gulations 
or  administration  policies.  Anitnal 
pathogens  other  than  those  listed  as 
zoonotic:  agents  .Appendix  B  may  also  be 
subjec:t  to  USDA  regulations.  See 
Appendix  Q  for  guidelines  for 
ret:otnhinant  animals. 

Appendix  B-V-A.  Organisms  which 
may  not  be  studied  iti  the  I'nited  States 
except  at  Sj)ec:ifieci  Fac:ilities 

.Alaslrim  (see  .Appendix  B-VI-H) 
Small  pox  (see  .AppcMidix  B-VI-H) 
White  pox  (see  .Appendix  B-VI-H) 

Appendix  B-\'l.  BeU-rencesnf  .\ppfndi\ 
B 

.Appendix  B-\1-.A.  For  the  purposes 
of  these  Guidelines,  the  list  in  .Appendi  \ 
B  has  been  revised  by  using  the  Risk 
Group  t:lassiric:ation  rec:ommended  h\ 
the  World  Health  Organization  (Sw 
.Appendix  B-VI-E).  and  adding 
information  from  agent  summarv 
.statements  of  the  CDC/NIH  •Biosafetx  ni 
Mic:rol)iologit:al  and  Biomedical 
Laboratories"  (See  .Appendix  B-VI-D). 
from  the  .APH.A.  "Control  of 
Commiinic:al)le  Diseases  of  Man"  (See 
Appendix  B-\I-B).  and  from  a  special 
c:ommittee  of  the  Amerii:an  Societv  for 
Mic:robiology.  Information  in  Tables  1 
and  2  e:ame  from  the  WHO"referenc:e 
(See  .Appendix  B-Vl-F)  while  that  for 
Tables  3-6  and  for  .Appendix  B-V  and 
B-VI  was  obtained  directly  from  the 
CD(^  on  c:omputer  disc:.  The  original 
reference  for  this  classific:ation  was  the 
public:ation  Classific;ation  of  Etiologit 
.Agents  on  the  Basis  of  Hazard.  4th 
edition.  July  1074  (See  .Appendix  B-\  I- 
C).  A  draft  1982  CDC  doc:ument  whit:h 
included  a  more  complete  risk 
assessment  ot  a  larger  group  of  human 
pathogens  was  also  used  (Dr.  R 
Knudsen.  CDC.  personal 
c:ommunication).  For  the  purposes  of 
these  .NIH  Guidelines,  these  lists  an- 
revised  bv  the  NIH. 
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Appendix  B-VI-B.  Beiienson,  Abram  S. 
I'd.  lOTO.  Control  of  Coinniiinicable 
Dis'ciises  in  .Man.  l.'")th  odition.  XVZ  pp. 
American  Piibli«:  H<v»Ith  Asso. 
Washington,  DX.. 

App«;ndix  R-VI-C.  Center  for  F)iso;)st> 
(iontrol.  Office  of  Biosafety.  1974. 
Classification  of  Ktiologic  Agents  on  the 
Basis  of  Hazard,  4th  Kdition.  U..S. 
Department  of  Health,  Education  and 
VVellare,  Public  Health  .Servhx'. 

Appendix  B-VI-D.  Centers  for 
Disease  Control  and  the  Notional 
Institutes  of  Health  ((T)C/NIH),  191)3. 
Biosafetv  in  Microbiological  and 
Biomedii  ;i!  Resean;h  Laboratories,  pp 
177.  (;o\ernnient  Printing  OlTice.  (#017- 
04()-0(}.i2.V7)  Washington,  DC. 

Appendix  B-VI-E.  World  Jlealth 
Organization  Laboratory  Biosafety 
Manual.  2nd  Kdition.  WHO  Alb;iny,  NY 
ORDLK  FROM:  WHO  Publication 
Centre,  USA.  (Q  C;orp)  49  Sheridan 
Avenue.  Albany.  NY  12210,  tel  518- 
4.3B-9RR6.  Order  «  1152213  (cost  $23.40 
plus  $3.00  handling). 

Appendix  B-VI-K.  A  U.S.  tK»partment 
of  Agriculture  permit,  required  for 
import  and  interstate  transport  of 
pathogens,  may  be  obtained  from  the 
U.S.  Depijrtment  of  Agriculture.  ATTN: 
Animal  and  Plant  Health  Insp«3c»ion 
Service,  Import-Export  Produrts  Offu*. 
Room  75f>,  Federal  Building,  6.505 
Belcrest  Road.  Hyattsville.  Maryland 
207H2.  Telephone;  301-436-7830  or 
H4»9;  FAX  301-4.36-8226 

Appendix  B-VI-C.  Natioiwl  (imcer 
Institute  Safety  Standards  for  Resean:h 
Involving  Oncogenic  Viruses,  U.S. 
Department  of  Health,  fulucalion,  and 
Welfare  Publication  No.  (NIH)  75-70t), 
October  1974. 

Appendix  B-VI-H.  All  adivitiw, 
including  storage  of  variola  ar)d 
whitepox,  are  re.stri»:ted  to  the  single 
national  facility  (World  Health 
Organization  Collaborating  Center  for 
Smallpox  Resean:h,  C^mters  for  Disease 
Cionlrol  and  Prevention,  Atlanta, 
Ceorgia). 

Appendix  H-VI-I.  T.-.hies  3-<.  (See 
Appendix  B-Vl-D) 

Appendix  B-VI-l-A.  lable  3. 
Arboviruses  and  Arenavirusiw  Aligned 
to  Biosaff^ty  Level  2 

Acado 

Acara 

Aguai;ate 

A  buy 

Almpivvar 

A  ma  pari 

Ananindeua 

Anhanga 

Anhembi 

Anopheles  A 

Anopheles  B 


Apeu 

Apoi 

Aride 

Arkonam 

Aroa 

Aruac 

Arurnowot 

Aura 

Aval  on 

Abras 

Abu  Hanimad 

Aabahoyo 

Hagaza 

Babig 

Bakau 

Baku 

Bandia 

Bangoran 

Bangui 

Banzi 

Bamuib  Konist 

Barur 

Batai 

Batainu 

Bauline 

Bebaru 

Belnnjnt 

Benevjdiw 

Benfica 

Bertioga 

Bimiti 

Birao 

Bluetongiie 

Boraceia 
.  Botambi 

Boteke 

Bouboui 

Bujaru 

Bunyamweni 

Bunyip 

Burg  K  Arab 

Bushbush 

Bussuquara 

ButtonwiUow 

Bvvamba 

C^acao 

Cache  Valley 

Caimito 

("alifornia  enc. 

Calovo 

(^andiru 

Cape  Wrath 

(^apim 

(iaraparu 

Cart;y  Island 

Catu 

Cha«:o 

('hagn;s 

Chandipura 

i;hanguinola 

Charieville 

Chenuda 

Cbilibre 

Chohargoi}^} 

Clo  Mor 

Colorado  tick  fcver 

Corripartji 

Cotia 

(■owbotie  Kidgt> 


(^siro  Village 

Cuiaba-D'aguiiar 

Dakar  Bat 

Deng*io-1 

Deiigue-2 

D^!llgtn^3 

I)engue-4 

DeraChazi  KJian 

fiiisl.  equir.e  e ««..*''> 

KdgeHill 

Lntefjbe  Bat 

Kp.  Hem.  Di.sease 

Frve 

l*Ail)enajigee 

Kyach 

Flantfairs 

Fort  Morgaji 

Frijoltfs 
(iamboij 
(ian  Can 
Com  oka 
(iossas 

Cnnid  Arbaud 
Cre.it  Kl.uid 
Cuajara 
Cyiama 
Cuaraluba 
(Juaroa 

Ciumbo  U!iil» 
Hart  Park 
Hazara 
Highlands  J 
HiKwrbo 

HuglM'S 

IixKira<:i 

leri 

Ilesha 

Ilhous 

Ingvvavuma 

Inkoo 

Ippy 

Irituia 

Isfahan 

Itaponnga 

Itaqiii 

Jamestown  (ianyoji 

fapanaut 

Jerry  Slough 

Johnston  Atoll 

Joinjakaka 

Juan  Diaz 

Jugra 

Jurona 

Jutiapa 

Kadani 

K.'Hing  Khoi 

Kaikalur 

Kai.sodi 

Kames(,' 

Kammavan  pettai 

Kannaman  galam 

Kao  Shuan 

Karinu'Hiad 

Karshi 

Kaiiba 

Kenw?rovo 

Kern  t^iiyoii 

Ketapai^ 

Kcferah 
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Keuraliba 

Keystone    » 

Kismayo 

Klamath 

Kokobera 

Kolongo 

Koongol 

Kotonkan 

Kowanyania 

Kunjin 

Kununurra 

Kuatta 

La  Crosse 

La  Joya 

Lagos  Bat 

Landjia 

Langat 

Lanjan 

Las  Maloyas 

Latino 

Le  Dan tec 

Lebombo 

Led  nice 

Lipovnik 

Lokern 

Lone  Stcr 

Lukuni 

M'poko 

Madrid 

Maguari 

Mabogany  Hammock 

Main  Drain 

Malakal 

Manawa 

Manzanilla 

Mapputta 

Maprik 

Marco 

Ma  ri  tuba 

Marrakai 

Matariya 

Matruli 

.Mafucare 

Melao 

Mermet 

Minatitlan 

Minnal 

Mirini 

Mitchell  River 

Modoc 

Moju 

Mono  Lake 

Mont,  myotis  leu 

Moriche 

Mos(]ueiro 

Mossuril 

Mount  Elgon  Bat 

Murutucu 

-My  ki  lies 

Navarro 

Nepuyo 

Ngaingan 

Nique 

Nkolbisson 

No  I  a 

Ntaya 

Nugget 

Nyamanini 

Nvando 


O'nyong-nvong 

Okhotskiv" 

Okola 

Olifantsvlei 

Oriboca 

Ossa 

Pacora 

Pacui 

Pahayokee 

Palyam 

Parana 

Pata 

Pathuin  Thani 

Patois 

Phnom-Penh  Bat 

Pichinde 

Pixuna 

Pongola 

Ponteves 

Precarious  Point 

Pretoria 

Prospect  Hill 

Puc:hong 

Punta  Salinas 

Punta  Toro 

Qalyub 

Quaranlil 

Rest  an 

Rio  Bravo 

Rio  Grande 

Ross  River 

Royal  Farm 

Sabo 

Saboya 

Saint  Floris  - 

Sakhalin 

Salehabad 

San  angelo 

Sandfly  f.  (Naj)les) 

Sancilly  I.  (Sicilian) 

Sandjimba 

Sango 

Sathuperi 

Sawgrass 

Sebokele 

Seletar 

Seinbalam 

Serra  do  Navio 

Shamonda 

Shark  River 

Shuni 

Silverwater 

Simbu 

Simian  ht?m.  lever 

Sindbis 

Sixgun  City 

Snowshoe  Hare 

Sokuluk 

Soldado 

Sororoca 

Stratford 

Sunday  Canyon 

Tacaiuma 

Tacaribo 

Taggert 

Tahyna 

Tamiami 

Tanga 

Tanjong  Rabok 


Tataguine 

Tehran 

Tembe 

Tembusu 

Tensaw 

Tete 

Tettnang 

Thimiri 

Thottapalayam 

Tibrogargan 

Tim  bo 

Timboteua 

Tindholmur 

Toscana 

Toure 

Tribec 

Triniti 

Trivittatus 

Trubanaman 

Tsuruse 

Turlock 

Tyuleniy 

Uganda  S 

Umatilla 

Umbre 

Una 

Upolu 

Urucuri 

LIsutu 

Uukunienii 

Vellore 

Venkatapuram 

Vinces 

Virgin  River 

VS-Indiana 

VS-New  Jersey  '^ 

Wad  Medani 

Wallal 

Wanowrie 

Warrego 

West,  equine  enc.'*'' 

What  aroa 

Witvvatersrand 

Wonga 

Wongorr 

Wyeomvia 

Yaquinea  Head 

Yata 

Yogue 

Zaiiv  Terj)eniva 

Zegla 

Zika 

Zingilamo 

Zirqa 

Fodtiuitf.-; 

•'A  v.U(  iiic  is  ,)v,iil,ii)ieaini  is 
rciiinimiMiilfd  foriill  persons  working  with 
this  agt'iit. 

Appendix  B-VI-I-B 

Table  4.— Vaccine  Strains  of  Risk 
Group  3  and  4  Viruses  Which 
May  Be  Handled  at  BL2 


Virus 


Chikungunya 
Junin  


Vaccine  strain 


131/25 
Candid  s^ 
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Table  4.— Vaccine  Strains  of  Risk 
Group  3  and  4  Viruses  Which 
May  Be  Handled  at  BL2— Contin- 
ued 


Virus 

Vaccine  strain 

Rift  Valley  fever  

f^P-12 

Venezuelan  equine 
encephalomyelitis. 
Yellow  fever  

TC-83 
17-D 

Appendix  B-VI-I-C.  Table  5. 
Arboviruses  and  Certain  Other  Viruses 
Assigned  to  Biosafety  Level  3  (on  the 
basis  of  insufficient  experience) 

Adelaide  River 

Agua  Preta 

Alenquer 

Almeirim 

Altamira 

Andasibe 

Antequera 

Araguari  f 

Aransas  Bay 

Arbia 

Arboiedas 

Babanki 

Hatken 

Belem 

Berrimnb 

Bimbo 

Bo bay a 

Hol)ia 

Bozo 

Buenaventura 

Gnbassue'' '" 

Clacipacore 

Calchaqui 

Cananeia 

Caninde 

Chini 

Coastal  Plains 

Connecticut 

Corfou 

Dabakala 

Douglas 

Hnseada 

Fstero  Real 

Fomede 

Forecariali 

Fort  .Sherman 

(fabek  Forest 

(Gadgets  Cully 

Carba 

Gordil 

Gray  Lodge 

Gurupi 

laco 

Ibaraki 

Ife 

Ingangapi 

Inini 

Issyk-Kul 

Itaituba 

Itimirim 

Itupiranga 

.acareacanga 

amanx) 


Jari 

Kedougou 

Khasan 

Kindia 

Kyzylagach 

Unke  clarendon 

Llano  Se(;o 

Macaua 

Mapuera 

Mboke 

Meaban 

Mojui  Dos  Compos 

Monte  Dourado 

Munguba 

Naranjal 

Nariva 

Nasoule 

Ndelle 

New  Minto 

Ngari 

Ngoupe 

Nodamura 

North  way 

Odrenisrou 

Omo 

Orixirnina 

Quango 

Oubangui 

Oubi 

Ourem 

Palestina 

Para 

Paramushir 

Paroo  River 

Peri  net 

P(!tevo 

Picola 

Playas 

Pueblo  Viejo 

Purus 

Radi 

Razdan 

Resistencia 

F<ochambeau 

Salanga 

San  Juan 

Santa  Rosa 

Santarem 

Saraca 

Saumarez  Reef 

Sedlei; 

Sena  Madureira 

Sepik 

Shokwe 

Slovakia 

Somone 

Spipur 

Tai 

Tanidy 

Telok  Foresi 

Termed 

Thiafora 

Tllligerry 

Tinaroo 

Tlacotalpan 

Tonate''  ^' 

Ttinga 

Xihurenia 

Yacaaba 


Yaounde 

Yoka 

Yug  Bogkanova 

F(H)tn()tns; 

•^  SAIi>  rocommeiids  that  work  with  this 
agent  should  be  conducttul  only  in  Biosatnty 
Level  3  facilifie's  which  provide  for  HEPA 
nitration  of  all  exhaust  air  prior  to  discharge 
from  the  laboratory. 

'■  A  Vrtccine  is  available  iind  is 
recommended  for  all  pt^rsons  working  with 
this  ag(!nt. 

Appendix  B  VW-D.  Table  6. 
Arboviru.ses  and  Certain  Other  Viruses 
Assigned  to  Biosafety  Level  3 

Aino 
Akahane 
Bhanja 

Chikungunya'^'J' 
Cocal 
Dhori 
Dugbe 

Everglades''-'" 
Flexal 

Germiston''> 
C^tah 
Hantaan 

Israel  Turkey  mening. 
lapanese  enc. 
Junin'*'" 
Kairi 

Kimberley 
Koutango 
Louping  Ill'*'> 
Mayaro 
Middelburg 
Mobala 
Mopeia"^> 
Mucambo  <'■''' 
Murray  Valley  enc. 
•  Nairobi  sheep  disease*-" 
Nduinu 
Negisbi 
Oropouche''* 
Orungo 
Pea ton 
Piry 

Powassan 
Puumala 

Rift  Valley  fever <^>''J> 
Sagiyama 
Sal  Vieja 
San  Perlita 
Sendiki  Forest 
Seoul 

Spondvveni 
St.  Louis  enc. 
Thogoto 
Tocio<'' 
Turuna 

Venezuelan  equine'""  encephalitis 
Vesicular  Stomatitus  (alagoas) 
VVesselsbron  '"•'> 
West  Nile 
Yellow  fever<>-''> 
Zinga"" 

Footnotes: 

'The  importation,  possession,  or  use  of  this 
agent  is  restricted  by  USDA  regulation  or 
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administrative  jj<»lirv  (see  Appendix  B-VI 

D).  I       " 

" Zinga  vims  if;  now  recognized  as  being 
identical  to  Rift  Valley  Fever  virus. 

'  SALS  recommends  that  work  with  this 
agent  should  be»;onducted  only  in  Biosafety 
Level  .3  facilities  which  provide  for  HEPA 
filtration  of  all  exhaust  air  prior  to  discharge 
from  the  laboratory. 

''A  vaccine  is  Available  and  is 
recommended  ffir  all  persons  working  with 
this  agent. 

'This  virus  is  presently  being  registered  in 
the  Catalogue  of  Arboviruses. 

IX.  Proposed  Amendments  to  Sections 
L  in,  IV,  V.  and  Appendix  M  of  the  NIH 
Guidelines  Regarding  NIH  and  FDA 
Consolidated  Review  of  Human  Gene 
Transfer  Protocols 

On  July  18-19,  1994,  the  National 
Task  Force  on  AIDS  Drug  Development 
held  an  open  meeting  for  the  purpo.se  of 
identifying  barriers  to  AIDS  Drug 
Discovery  that  Included  a  proposal  to 
streamline  the  dual  review  process  for 
human  gene  transfer  experiments. 
Members  of  the  Task  Force 
recommended  a  consolidated  review 
process  to  enhance  interactions  between 
the  NIH  and  the  Food  and  Drug 
Administration  (FDA).  As  a  result  of  the 
Task  Force's  deliberations, 
recommendations  were  adopted  in  order 
to  eliminate  any  unnecessarj-  overlap 
between  the  FDA  and  NIH  review  of 
human  gene  transfer  proposals.  Both 
Drs.  Varmus  and  Kessler  noted  that  their 
respective  agencies  would  cooperate 
fully  to  effect  the  changes  necessary  to 
implement  these  recommendations. 

The  NIH  and  FDA  proposed  that  the 
RAC  become  advisory  to  both  the  NIH 
Director  and  the  FDA'  Commissioner 
with  regard  to  the  review  of  human  gene 
transfer  protocols.  In  the  interest  of 
maximizing  the  resources  of  both 
agencies  and  simplif>'ing  the  method 
and  period  of  review  for  research 
protocols  invoking  human  gene 
transfer,  the  FDA  and  NIH  should 
institute  an  interagency  consolidated 
review  process  that  incorporates  the 
following  principal  elements: 

(1)  All  human  gene  transfer  protocols 
shall  be  submitted  directly  to  the  FDA. 
Submission  will  be  in  the  format- 
required  by  the  FDA  and  the  same 
format  will  be  used  by  the  RAC  when 
public  review  is  deemed  necessar\'. 

(2)  Upon  receipt,  FDA  review  w'ill 
proceed.  The  NIH/ORDA  staff  will 
simultaneously  evaluate  the  protocol  for 
possible  RAC  review. 

(3)  Factors  which  may  contribute  to 
the  need  for  RAC  review  include:  (a) 
new  vectors/new  gene  delivery  systems, 
(b)  new  diseases,  (c)  unique  applications 
of  gene  transfer,  and  (d)  other  issues  that 
require  further  public  review. 


(4)  If  either  the  FDA  or  NIH/ORDA 
decides  that  a  proposal  should  be 
reviewed  by  the  RAC,  the  proposal  will 
be  forwarded  to  the  RAC  primary 
reviewers  immediately.  Whenever 
possible.  Principal  Investigators  will  be 
notified  within  15  working  days 
following  receipt  of  the  submission 
whether  RAC  review  will  be  required. 
(RAC  reviewed  applications  will  be 
distributed  to  RAC  members 
approximately  four  weeks  prior  to  the 
next  quarterly  RAC  meeting.) 

(5)  Semiannual  data  reporting 
procedures  will  remain  the 
responsibility  of  NIH  (ORDA). 
Semiannual  data  reports  will  he 
reviewed  by  the  RAC  in  a  public  forum. 

In  a  letter  dated  Augu.st  2,  1994.  Dr. 
Nelson  A.  Wivel,  Director.  ORDA,  NIH, 
provided  the  RAC  with  background 
information  regarding  the  National  Ta.sk 
Force  on  AIDS  Drug  Development 
meeting,  and  proposed  amendments  to 
Sections  I.  Ill,  IV.  V.  and  Appendix  M 
of  the  NIH  Guidelines,  to  reflect  the 
proposed  consolidated  review  process. 
The  revised  review  process  was 
proposed  as  follows: 

(1)  Investigators  will  be  required  to 
submit  all  human  gene  transfer 
proposals  directly  to  the  FDA  in  the 
format  required  by  the  FDA;  therefore, 
investigators  will  no  longer  be  required 
to  provide  a  separate  submission  to 
NIH/ORDA  for  RAC  review.  The  FDA 
Division  of  Cellular  and  Gene  Therapies 
will  forward  a  copv  of  each  submission 
to  NIH/ORDA.  Both  the  FDA  Division  of 
Cellular  and  Gene  Therapies  and  NIH/ 
ORDA  will  simultaneously  evaluate 
each  proposal  for  the  necessity  for  RAC 
review.  Whenever  possible,  the 
investigators  will  be  notified  within  15 
working  days  following  receipt  of  the 
submission  regarding  the  necessity  for 
RAC  review. 

(2)  If  either  the  FDA  or  NIH/ORDA 
decides  that  a  proposal  should  undergo 
RAC  review,  the  proposal  will  be 
forwarded  to  the  RAC  primary  reviewers 
immediately.  Any  protocol  submitted 
less  than  8  weeks  before  a  R.^C  meeting 
will  be  reviewed  at  the  following 
quarterly  RAC  meeting. 

(3)  The  RAC  will  make 
recommendations  regarding  approval/ 
disapproval  of  protocols,  including  any 
relevant  stipulations,  to  the  NIH 
Director.  The  NIH  Director  will  review, 
approve,  and  transmit  the  RAC's 
recommendations/stipulations  to  the 
FDA  Commissioner. 

(4)  The  FDA  will  consider  such 
recommendations/stipulations  and  will 
be  responsible  for  completion  of  review. 
The  RAC  and  NIH/ORDA  will  no  longer 
have  the  responsibility  for  reviewing 
material  submitted  for  Accelerated 


Review  or  for  the  review  of  minor 
modifications  to  human  gene  transfer 
protocols. 

These  proposed  actions  were 
discussed  during  the  September  12-13. 
1994.  RAC  meeting  (published  for 
public  comments  in  the  Federal 
Register.  August  23.  1994  (59  FR 
43420)).  Dr.  Philip  Noguchi,  Director. 
Divisipn  of  Cellular  and  Gene 
Therapies.  Center  for  Biologies 
Evaluation  and  Research.  FDA. 
provided  additional  suggestions 
regarding  the  proposed  review  protes-s 
including  FDA  adoption  of  the 
Appendix  M.  Points  to  Consider  in  the 
Design  and  Submission  of  Proto<.ols  for 
the  Transfer  of  Re<:ombinant  DNA 
Molecules  into  the  Genome  of  One  or 
More  Human  Subject  (Points  to 
Consider),  of  the  NIH  Guidelines.  The 
FDA  will  require  investigators  to  submit 
the  Points  to  Consider  with  their 
proposed  experiments.  A  lengthy 
di.scussion  ensued  involving  RAC 
members'  concerns  and  suggestions 
regarding  the  consolidated  review 
process. 

Dr.  Noguchi  submitted  the  following 
compromise  proposal  regarding  the 
NIH/FDA  consolidated  review  of  human 
gene  transfer  experiments: 

(1)  Appendix  M.  Points  to  Consider. 
will  not  be  deleted  from  the  NIH 
Guidelines.  The  NIH  Guidelines  will  be 
modified  to  provide  for  submission  of 
Appendix  M,  Points  to  Consider, 
directly  to  the  FDA  prior  to  IND 
submission.  The  FDA  will  update  their 
guidance  documents  in  a  similar 
manner.  When  necessary,  the  RAC  will 
continue  to  be  responsible  for  modifying 
Appendix  M,  Points  to  Consider. 

(2)  The  FDA,  NIH/ORDA,  and  RAC 
will  de<:ide  on  the  necessity  for  full  R.^C 
review.  The  submitted  Appendix  M, 
Points  to  Consider,  will  be  publicly 
available  for  all  human  gene  transfer 
submissions  even  if  RAC  review  is  not 
required. 

(3)  The  R.^C  and  FDA  will  broaden 
their  scope  of  review  for  human  gene 
transfer  proposals  to  jointly  and 
prospectively  address  global  issues  on  a 
regular  basis,  e.g.,  ethical  consideration 
in  the  implementation  of  gene  therapy 
patient  registry-,  access  for  "orphan" 
genetic  disease  patients  to  therapies, 
criteria  for  prenatal  gene  therapy,  and 
transgenic  technology  for 
xenotransplantation. 

(4)  The  FDA,  NIH/ORDA.  and  RAC 
will  establish  a  working  group  to 
enhance  data  monitoring  efforts. 

(5)  An  FDA,  NIH/ORDA,  and  R.\C 
working  group  will  be  established  to 
propose  long-term  consolidation.  The 
working  group  will  have  input  from 
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public,  academic,  and  corporate 
sources. 

The  RAC  approved  a  motion  made  by 
Dr.  Miller  and  seconded  by  Dr.  Zallen 
to  accept  the  following:  (1)  the  FDA 
proposal  submitted  by  Dr.  Noguchi;  (2) 
adopt  the  Categories  for  Accelerated 
Review  that  were  approved  by  the  RAC 
at  its  March  3-4,  1994,  meeting,  as 
guidelines  for  proposals  that  will  not 
require  RAC  review;  (3)  establish  a 
working  group  to  examine  the  review 
process  for  human  gene  transfer 
protocols  (in  response  to  Dr.  Varmus' 
request  to  establish  such  a  group);  (3) 
the  RAC  prefers  that  any  stipulation 
requirements  should  be  satisfactorily 
met  prior  to  forwarding  its 
recommendation  for  approval  to  the 
NIH  Director;  and  (4)  accept  the 
proposed  amendments  to  the  NIH 
Guidelines  to  reflect  this  revised 
consolidated  review  process  (including 
acceptance  of  a  revised  Appendix  M 
and  incorporation  of  minor  editorial 
changes). 

The  motion  was  approved  by  a  vote 
of  15  in  favor,  0  opposed,  and  1 
abstention. 

On  October  26,  1994.  NIH/ORDA 
forwarded  these  actions  to  the  NIH 
Guidelines  (incorporating  the 
modifications  accepted  by  the  R/\C),  to 
the  NIH  Director  for  approval  and  the 
FDA  Commissioner  for  concurrence. 
FDA  legal  counsel  expressed  concern 
that  implementation  of  the  proposed 
actions  would  require  amendments  to 
the  FDA  Investigational  New  Drug 
Application  Regulations  (21  CFR  Part 
312)  to  accommodate  the  release  of 
proprietary  information.  To  resolve  this 
concern,  a  waiver  for  the  release  of 
information  from  the  FDA  to  the  NIH 
was  proposed.  While  the  NIH 
Guidelines  could  require  such  a  waiver 
for  NIH-funded  investigators,  it  would 
be  voluntary  for  others  submitting 
proposed  human  gene  transfer 
experiments  to  the  FDA. 

The  NIH  expressed  concern  that 
failure  to  comply  with  the  voluntary- 
waiver  procedures  may  result  in  the  loss 
of  critical  information  necessary  to 
maintain:  (1)  The  human  gene  therapy 
Database,  (2)  "real-time"  reporting  of 
serious  adverse  events,  (3) 
comprehensive  overview  (by  category) 
by  the  RAC  in  a  public  forum.  Public 
review  and  access  to  submission, 
review,  and  follow-up  information  is 
critical  to  the  safe  and  focussed 
advancement  of  human  gene  therapy 
research. 

As  a  result  of  these  concerns,  NIH  and 
FDA  agreed  on  a  compromise  projjosal 
that  would  accommodate  the  single 
submission  format  proposed  at  thu  )iilv 
18-19,  1994,  meeting  of  the  National 


Ta.sk.  Force  on  AIDS  Drug  Development, 
yet  maintain  public  access  to  critical 
information  and  "real-time"  adverse 
event  reporting.  The  compromise 
proposal  involves  simultaneous 
submi.ssion  of  a  human  gene  transfer 
proposal  to  both  the  FDA  and  the  NIH 
in  a  single  submission  format.  This 
format  includes  (but  is  not  limited)  to 
the  documentation  described  in 
Appendix  M-I  through  M-V.  of  the 
Points  to  Consider.  NIH/ORDA  and  the 
FDA  will  simultaneously  evaluate  the 
proposal  regarding  the  necessity  for 
RAC  review. 

Section  I-A,  Purpose,  is  proposed  to 
read: 

StM;tion  I-A.  Purpo.se 

The  purpose  of  the  NIH  Guidelines  is 
to  specify  practices  for  constructing  and 
handling:  (i)  recombinant 
deo.xyribonucleic  acid  (DNA)  molecules, 
and  (ii)  organisms  and  viruses 
containing  recombinant  DNA 
molecule.s. 

Section  I-A-1.  Any  recombinant  DNA 
experiment,  which  according  to  the  NIH 
Guidelines  requires  approval  by  the 
NIH,  must  be  submitted  to  the  NIH  or 
to  another  Federal  agency  that  has 
jurisdiction  for  review  and  approval. 
Once  approvals,  or  other  applicable 
clearances,  have  been  obtained  from  a 
Federal  agency  other  than  the  NIH 
(whether  the  experiment  is  referred  to 
that  agency  by  the  NIH  or  sent  directly 
there  by  the  submitter),  the  experiment 
may  proceed  without  the  necessity  for 
NIH  review  or  approval  (see  exception 
in  Section  I-A-l-a). 

Section  I-A-l-a.  In  the  interest  of 
maximizing  the  resources  of  both  the 
NIH  and  the  Food  and  Drug 
Administration  (FDA)  and  simplifying 
the  method  and  period  for  review, 
research  proposals  involving  the 
deliberate  transfer  of  recombinant  DNA 
or  DNA  or  RNA  derived  from 
recombinant  DNA  into  human  subjects 
(human  gene  transfer)  will  be 
considered  through  a  consolidated 
review  process  involving  both  the  FDA 
and  the  NIH.  Submission  of  human  gene 
transfer  proposals  will  be  in  the  format 
described  in  Appendices  M-I  through 
M-V  of  the  Points  to  Consider. 
Investigators  must  simultaneously 
submit  their  human  gene  transfer 
proposal  to  both  the  FDA  and  the  NIH 
in  a  single  submission  format.  This 
format  includes  (but  is  not  limited  to) 
the  documentation  described  in 
Appendices  M-I  through  M-V.  of  the 
Points  to  Consider.  NIH/ORDA  and  the 
FDA  will  simultaneously  evaluate  the 
proposal  regnrtling  the  necessity  for 
RAC  review. 


Section  III  beginning  paragraphs  is 
pronosed  to  read: 

Tnis  section  describes  five  categories 
of  experiments  involving  recombinant  • 
DNA:  (i)  those  that  require  Institutional 
Biosafety  Committee  approval,  RAC 
review,  and  NIH  Director  approval 
before  initiation  (see  Section  III-A),  (ii) 
those  that  require  NIH/ORDA  and 
Institutional  Bio.safety  Committee 
approval  before  initiation  (see  Section 
III-B);  (iii)  those  that  require 
Institutional  Biosafety  Committee 
approval  before  initiation  (see  Section 
III-C),  (iv)  those  that  require 
Institutional  Biosafety  Committee 
notification  simultaneous  with 
initiation  (see  Section  III-D),  and  (v) 
those  that  are  exempt  from  the  NIH 
Guidelines  (see  Section  III-E). 

Note:  If  an  experiment  falls  into  either 
Section  III-A  or  Section  Ill-B  and  one  of  the 
other  categories,  the  rules  pertaining  to 
Section  III-A  or  Section  III-B  shall  be 
followed.  If  an  experiment  falls  into  Section 
III-E  and  into  either  Sections  III-C;  or  lil-D 
categories  as  well,  the  experiment  is 
considered  exempt  from  the  NIH  tluidelinifs 

Any  change  in  containment  level, 
which  is  different  from  tho.se  specified 
in  the  NIH  Guidelines,  may  not  be 
initiated  without  the  express  approval 
of  NIH/ORDA  (see  Minor  Actions. 
Section  IV-C-l-b-(2)  and  its 
subsections). 

Se<:tion  III-A  is  proposed  to  read: 

Section  III-A.  Experiments  that 
Require  Institutional  Biosafety 
Committee  Approval,  RAC  Review,  and 
NIH  Director  Approval  Before  Initiation 
(see  Section  IV-C-l-b-(l)). 

Section  III-A-1.  Major  Actions  Under 
the  NIH  Guidelines 

Experiments  considered  as  Major 
Actions  under  the  NIH  Guidelines 
cannot  be  initiated  without  submission 
of  relevant  information  on  the  proposed 
experiment  to  the  Office  of  Recombinant 
DNA  Activities,  National  Institutes  of 
Health.  Suite  323.  6006  Executive 
Boulevard.  MSC  70,52.  Bethesda. 
Maryland  20892-7052.  (301)  4<)r)-983H. 
the  publication  of  the  proposal  in  the 
Federal  Register  for  15  days  of 
comment,  review  by  the  RAC.  and 
specific  approval  by  the  NIH  (see 
Appendix  M  for  submission 
requirements  on  human  gene  transfer 
experiments).  The  containment 
conditions  or  .stipulation  requirements 
for  such  experiments  will  be 
recommended  by  the  RAC  and  set  by 
the  NIH  at  the  time  of  approval.  Such 
experiments  require  Institutional 
Biosafety  Committee  approval  before 
initiation.  Specific  experiments  nlrt;ad\ 
approved  are  included  in  Appendix  D 
which  mav  be  obtained  from  the  Office 


of  Reconibinnrit  DNA  Activities, 
National  Institutes  of  Health,  Suite  .'C3. 
(iOOfi  Exet.utive  Boulevard,  MSC  7052, 
HethtLsda.  Marvland  20892-7052.  (301) 
490-9838.        "  ! 

St'<  lion  IH-A4l-a.  The  deliberate 
transfer  of  a  drup  resistance  trait  to 
microorganismsitliat  are  not  known  to 
acquire  the  trait  jnaturally  (see  Section 
V-B),  if  such  actjuisition Could 
compromise  theuse  of  the  drug  to 
control  disease  dgents  in  humans, 
veterinary  medicine,  or  agriculture,  will 
be  reviewed  by  tfie  R.AC. 

Section  111-^-2. |Human  Gene  Transfer 
Experiments       | 

Investigators  njiust  simultaneously 
submit  their  hurtinn  gene  transfer 
proposal  to  boththe  FDA  and  the  NIH 
in  a  single  submi.ssion  format.  This 
format  includes  (but  is  not  limited  to) 
lhedrM;umentatit)n  de.scribed  in 
Appendices  M-Ijlhrough  M-V.  of  the 
Points  to  Consider.  The  NIH/ORDA  and 
the  FDA  will  simultaneously  evaluate 
the  proposal  regarding  the  necessitv  for 
R.^C  review.        ' 

Factors  that  mdy  contribute  to  the 
ne<:essity  for  RAC  review  include:  (i) 
New  vectors/new  gene  delivery  systems, 
(ii)  new  disea.ses' (iii)  unique 
applications  of  gene  transfer,  and  (iv) 
other  issues  considered  to  require 
further  public  discu.ssion.  Among  the 
I'xperiments  that  may  be  considered 
e.xempt  from  Rr\C  review  are  those 
determined  by  thH  FDA  and  NIH/ORI3.-\ 
not  to  represent  possible  risk  to  human 
health  or  the  environment  (see 
Appendix  M-Vli;  Categories  of  Himian 
Gene  Transfer  Experiments  that  .May  Be 
Exempt  from  R.Aq:  Review).  Whenever 
possible,  inve.stigjitors  will  be  notified 
within  15  working  days  following 
receipt  of  the  subrnission  whether  RAC 
review  will  be  re(juired.  In  the  event 
that  NIH/ORDA  a;nd  the  FDA  require 
RAC  review  of  the  submitted  proposal, 
the  (IfM.unienlatioh  described  in 
Appendices  M-I  through  M-V  of  the 
Points  to  Consider,  will  be  forwarded  to 
the  R.\i:  [iriniary  reviewers  for 
fv.-ilii.ilion.  liAC  i^ieetings  will  be  open 
to  the  public  exct^t  where  trade  secrets 
and  proprietary  information  are 
reviewed.  The  R.\jC  and  FDA  prefer  that 
information  pro\  i|ded  in  response  to 
Appendix  M  conttijn  no  proprietar\-  data 
or  trade  secrets,  efinbling  all  aspects  of 
the  ntview  to  be  open  to  the  public.  The 
K.'\C  will  recommjt'nd  approval  or 
disapproval  of  the  reviewed  proposal  t« 
the  NIH  Director.  In  the  event  that  a 
proposal  is  continjjentlv  approved  bv 
the  R,\c:.  the  R^\C; prefers  that  the 
I  onditions  be  satisfactorily  met  before 
the  R.\Cs  re<;onuiiendation  for  approv.il 
is  subnntted  to  th<iNIH  Director.  The 


.NIH  Director's  decision  on  the 
submitted  proposal  will  be  transmitted 
to  the  FDA  Commissioner  and 
c  onsidered  as  a  Major  Action  bv  the  MH 
Director. 
Sef:tion  III-B  is  proposed  to  read: 

.Section  III-B.  Experiments  That  Require 
NIH/ORDA  and  Institutional  Biosafety 
Committee  Approval  Before  Initiation 

Section  III-B-1.  Experiments  Involving 
the  Cloning  of  Toxin  Molecules  With 
LD».,  of  Less  Than  100  Nanograms  per 
Kilogram  Body  Weight 

Deliberate  formation  of  n'combinant 
DNA  containing  genes  for  the 
biosynthesis  of  toxin  mole<  ules  lethal 
for  vertebrates  at  an  LD-^,  of  less  than 
100  nanograms  per  kilogram  body 
weight  (e.g.,  microbial  toxins  such  as 
the  botulinum  toxins,  tetanus  toxin, 
diphtheria  toxin,  and  Shigolln 
dysentpriae  neurotoxin).  .SptM  ifi(, 
approval  has  been  given  for  the  cloning 
in  Escherichia  coli  K-12  of  DNA 
containing  genes  coding  for  the 
biosynthesis  of  toxic  mole<:ules  whit  h 
are  lethal  to  vertebrates  at  100 
nanograms  to  100  microgram*;  per 
kilogram  body  weight.  Specific 
experiments  already  approved  under 
this  sef:tion  may  be  obtained  from  the 
Office  of  Recombinant  DNA  .Activities. 
National  Institutes  of  Health.  Suite  323. 
6006  Executive  Boulevard,  MSC  7052. 
Bethesda.  Marvland  20892-7052.  (301) 
496-9838. 

Section  III-B-l-{a).  Experiments  in 
this  category  cannot  be  initiated  without 
submission  of  relevant  information  on 
the  proposed  experiment  to  MH/ORD.X. 
The  c:ontainment  conditions  for  such 
experiments  will  be  determined  by  NIH/ 
ORD.A  in  c:onsultation  with  ad  hoc 
experts.  Such  experiments  n-quire 
Institutional  Bio.safety  Committee 
approval  before  initiation  (see  Seclicjn 
IV-B-2-b-(l)). 

Sec:tion  IlI-C-7  is  proposed  to  In? 
delected: 

Section  III-C-7.  Human  Cn-ne  Transfer 
Experiments  Not  Covered  I).  .Sec  t ions 
III-A-2.  III-B-2,  III-B-3.  and  .Not 
Considered  Exempt  U«der  Section  V-U 

Certain  experiments  involving  the 
transfer  of  recombinant  DN.\  or  DN'A  or 
RNA  derived  from  recombinant  D.N.A 
into  one  or  more  human  subjec  is  that 
are  not  covered  by  Se<;tio:is  III-.-\-2,  III- 
B-2.  III-B-3.  and  that  are  not 
c:onsidered  exempt  undcrr  ScH.fion  \'-lJ 
must  be  registered  with  NIH/ORDA.  The 
relevant  Institutional  Biosalefv 
Committee  and  Institutional  Review 
Board  must  review  and  approve  all 
experiments  in  this  c  ategory  prior  to 
their  initiation. 


Section  IV-B-4-b,  Submissions  by 
the  Principal  Investigator  to  the  NIH/ 
ORD.\.  is  proposed  to  read: 

Section  IV-B-4-b-(3).  Petition  NIH/ 
ORDA,  with  cioncurrence  of  the 
Institutional  Biosafety  Committee,  for 
approval  to  c  onduct  experiments 
specified  in  Sec:tions  III-A-1  and  III-B 
ofthe  NIH  Guidelines; 

In  Section  IV-B-4-e,  Responsibilities 
ofthe  Princ:ipal  Investigator  During  the 
Conduc;t  ofthe  Re.search,  the  following 
sec:tion  is  added: 

Section  IV-B-i-e-(5).  Comply  with 
semiannual  data  reporting  and  adverse; 
event  reporting  requirements  for  NIH 
and  FDA-approved  human  gene  transfer 
experiments  (see  Appendix  M-VIII. 
Reporting  Requirements— Human  Cvna 
Transfer  Protocols). 

See  tion  IV-C-l-b-(l).  Major  A«:tions. 
the  first  paragraph  is  proposed  to  read: 

To  execute  Major  Actions,  the  NIH 
Director  shall  seek  the  advice  of  the 
RAC  and  provide  an  opportunity  for 
public  and  Federal  agency  comment. 
Spe<:ifically.  the  Notice  of  Met;ting  and 
Proposed  Actions  shall  be  published  in 
the  Federal  Register  at  least  15  da\s 
before  the  KAC  meeting.  The  NIH 
Director's  decision/re<:ommendalion  (,it 
his/her  discretion)  may  be  published  in 
the  Federal  Register  for  15  days  of 
comment  before  final  action  is  taki^n. 
The  NIH  Direc:tor's  final  dec;isioii/ 
recommendation,  along  with  responses 
to  public:  comments,  shall  be  published 
in  the  Federal  Register.  The  KAC.  and 
Institutional  Biosafety  Committee  Chairs 
shall  b«;  notified  ofthe  following 
fltH:isions: 

Swtion  l\-c:-i_|)_(i)_(e)  is  propoM.l 
to  read: 

Section  IV-C-l-lt-l  I  )-(e). 
Reconiiuendntioiis  made  by  the  .MH 
Director  to  the  ID.A  Conmiissinner 
regarding  RAC-reviewed  human  y.in- 
transfer  experiments  (see  Appcwidix  M- 
VI-E.  R/\C  Recommendations  to  the 
NIH  Director): 

Except  for  n^numbering.  the  rest  ot  the 
Section  IV-C-l-b-(l)  would  remain 
unchanged. 

In  Section  IV-C-l-b-(2).  Minor 
Actions,  the  following  sw:t>ons  are 
proposed  to  be  deleted: 

Section  IV-C-l-b-(2)-(a).  Rexieuin.^ 
and  approving  certain  experiments 
involving  the  deliberate  transfer  of 
recombinant  DNA  or  DNA  or  R.\.\ 
derived  from  recombinant  DNA  into  one 
or  mor»)  human  subjw;ts  that  qualif\  lor 
the  Accelerated  Review  process  (see 
.Section  in-B-2); 

Sw;tion  IV-C-l-b-(2)-(b).  Reviev\ing 
and  approving  minor  changes  to  human 
gene  transler  protoc  ols  uncier  .St<  tion 
III-A-2  and  llI-B-2: 
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The  rest  of  Section  IV-C-l-b-(2) 
would  be  renumbered. 

Section  IV-C-3.  Office  of 
Recombinant  DNA  Activities  (ORDA).  is 
proposed  to  read: 

Section  IV-C-3.  Office  of  Recombinant 
DNA  Activities  (ORDA) 

ORDA  shall  serve  as  a  focal  point  for 
information  on  recombinant  DNA 
activities  and  provide  advice  to  all 
within  and  outside  NIH  including 
institutions.  Biological  Safety  Officers. 
Principal  Investigators,  Federal 
agencies,  state  and  local  governments, 
and  institutions  in  the  private  sector. 
ORDA  shall  carry  out  such  other 
functions  as  may  be  delegated  to  it  by 
the  NIH  Director.  ORDA's 
responsibilities  include,  but  are  not 
limited  to  the  following: 

Section  rV-C-3-a.  Evaluating  human 
gene  transfer  protocols  for  the  necessity 
for  RAC  review  (see  Appendix  M-VI- 
A): 

Section  IV-C-3-b.  Serving  as  the 
focal  point  for  data  management  of  FDA 
and  NIH  approved  human  gene  transfer 
protocols  (see  Appendix  M-VIII. 
Reporting  Requirements — Human  Gene 
Transfer  Protocols); 

Section  IV-C-3-c.  Administering  the 
semiannual  data  reporting  requirements 
(and  subsequent  review)  for  human  gene 
transfer  experiments,  including 
experiments  that  are  reviewed  solely  by 
the  FDA  (see  Appendix  M-VI. 
Categories  of  Human  Gene  Transfer 
Experiments  that  May  Be  Exempt  from 
RAC  Review); 

Section  IV-C-3-d.  Maintaining  an 
inventory  of  NIH-  and  FDA-approved 
human  gene  transfer  experiments 
(including  subsequent  modifications); 

Section  IV-C-3-e.  Reviewing  and 
approving  experiments  in  conjunction 
with  ad  hoc  experts  involving  the 
cloning  of  genes  encoding  for  toxin 
molecules  that  are  lethal  for  vertebrates 
at  an  LD^  of  less  than  or  equal  to  100 
nanograms  per  kilogram  body  weight  in 
organisms  other  than  Escherichia  coli 
K-12  (see  Section  III-B-1  and 
Appendices  F-I  and  F-II): 

Section  IV-C-3-f.  Serving  as  the 
executive  secretary'  of  the  RAC; 

Section  IV-C-3^.  Publishing  in  the 
Federal  Register: 

Section  IV-C-3-g-(l). 
Announcements  of  RAC  meetings  and 
agendas  at  least  IS  days  in  advance 
(Note — If  the  agenda  for  a  RAC  meeting 
is  modified,  ORDA  shall  make  the 
revised  agenda  available  to  anyone  upon 
request  in  advance  of  the  meeting): 

Section  IV-C-3-g-(2).  Proposed 
Major  Actions  (see  Section  IV-C-l-b- 
(D)  at  least  15  days  prior  to  the  RAC 
meeting;  and 


Section  IV-C-3-h.  Reviewing  and 
approving  the  membership  of  an 
institution's  Institutional  Biosafety 
Committee,  and  where  it  finds  the 
hustitutional  Biosafety  Committee  meets 
the  requirements  set  forth  in  Section  IV- 
B-2  will  give  its  approval  to  the 
Institutional  Biosafety  Committee 
membership. 

In  Section  V,  Footnotes  and 
References  of  Sections  I  through  IV.  the 
following  sections  are  proposed  to  be 
deleted: 

Suction  V-U.  Human  studies  in  which 
the  induction  or  enhancement  of  an 
immune  response  to  a  vector-encoded 
microbial  immunogen  is  the  major  goal, 
such  an  immune  response  has  been 
demonstrated  in  model  systems,  and  the 
persistence  of  the  vector-encoded 
immunogen  is  not  expected,  are  not 
covered  under  Sections  III-A-2.  III-B- 
2.  or  III-B-3.  Such  studies  may  be 
initiated  without  RAC  review  and  NIH 
approval  if  approved  by  another  Federal 
agency. 

Section  V-V.  For  recombinant  DNA 
experiments  in  which  the  intent  is  to 
modify  stably  the  genome  of  cells  of  one 
or  more  human  subjects  (see  Sections 
III-A-2.  III-B-2.  and  III-B-3). 

Section  V-W  would  be  renumbered  to 
Section  V-U: 

Section  V-U.  In  accordance  with 
accepted  scientific  and  regulatory 
practices  of  the  discipline  of  plant 
pathology,  an  exotic  plant  pathogen 
(e.g..  virus,  bacteria,  or  fungus)  is  one 
that  is  unknown  to  occur  within  the 
U.S.  (see  Section  V-R).  Determination  of 
whether  a  pathogen  has  a  potential  for 
serious  detrimental  impact  on  managed 
(agricuhural.  forest,  grassland)  or 
natural  ecosystems  should  be  made  by 
the  Principal  Investigator  and  the 
Institutional  Biosafety  Committee,  in 
consultation  with  scientists 
knowledgeable  of  plant  diseases,  crops. 
and  ecosystems  in  the  geographic  area 
of  the  research. 

hi  Appendix  C,  Exemptions  under 
Section  III-E-6.  the  following  .sections 
are  propo.sed  to  read: 

Appendix  C-I-A.  E.xceptions 

The  following  categories  are  not 
exempt  from  the  NIH  Guidelines:  (i) 
experiments  described  in  Section  III-A 
which  require  Institutional  Biosafety 
Committee  approval,  RAC  review,  and 

NIH  Director  approval  before  initiation. 

*   •   • 

Appendix  C-II-A.  Exceptions 

The  following  categories  are  not 
exempt  from  the  NIH  Guidelines:  (i) 
experiments  described  in  Section  IIl-A 
which  requite  Institutional  Biosafety 
Committee  approval.  RAC  review,  and 
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NIH  Director  approval  before  initiation. 

*  *   * 

Appendix  C-III-A.  Exceptions 
The  following  categories  are  not 
exempt  from  the  NIH  Guidelines:  (!) 
experiments  described  in  Section  IH-A 
which  require  Institutional  Biosafety 
Committee  approval.  RAC  review,  and 
NIH  Director  approval  before  initiation. 

•       *       ■* 

Appendix  C-IV-A.  Exceptions 

The  following  categories  are  not 
exempt  from  the  NIH  Guideline!;:  (i) 
experiments  described  in  Section  III-A 
which  require  Institutional  Biosafety 
Committee  approval.  R.\C  review,  and 

NIH  Director  approval  before  initiation. 

«  *   * 

Appendix  C-V-A.  Exceptions 

The  following  categories  are  not 
exempt  from  the  NIH  Guidelines:  (i) 
experiments  descrilxjd  in  Section  IIl-A 
which  require  Institutional  Biosafety 
Committee  approval.  RAC  review,  and 

NIH  Director  approval  before  initiation. 

*  *   • 

Appendix  C-Vl-A-1.  The  NIH  Director, 
with  advice  of  the  RAC.  may  revise  the 
classification  for  the  purposes  of  these 
NIH  Guidelines  (see  Section  IV-C-l-b- 
(2)-(b).  •   *   * 

In  Appendix  F.  Containment 
Conditions  for  Cloning  of  Genes  Coding 
for  the  Biosynthesis  of  Molecules  Toxic 
for  Vertebrates,  the  following  sections 
are  proposed  to  be  amended  due  to 
reference  changes: 

Appendix  F-I.  General  Iiifomiation 

The  results  of  such  tests  shall  be 
forwarded  to  NIH/ORDA.  which  will 
consult  with  ad  hoc  experts,  prior  to 
inclusion  of  the  molecules  on  the  list 
(see  Section  IV-C-l-b-(2)-(c)). 

Appendix  F-III.  Cloning  of  Toxic 
Molecule  Genes  in  Organisms  Other 
Than  Escherichia  coli  K-12 

Requests  involving  the  cloning  of 
genes  coding  for  toxin  mole<;iiles  for 
vertebrates  at  an  LDjo  of  <100 
nanograms  per  kilogram  body  weight  in 
ho.st-vector  systems  other  than 
Escherichia  coli  K-12  will  be  evaluated 
by  NIH/ORDA  in  consultation  with  ad 
hoc  toxin  experts  (see  Sections  IH-B-1 
and  IV-C-l-b-(2)-(c)). 

In  Appendix  G.  Physical 
Containment,  the  following  section  is 
proposed  to  be  amended  due  to  a 
reference  change: 

Appendix  C-II.  Physical  Containment 

Levels 

*   *   *  Consideration  will  be  given  by 
the  NIH  Director,  with  the  advice  of  the 


RAC.  to  other  combinations  which 
achieve  an  equivalent  level  of 
containment  (see  Section  IV-C-l-b-(2)- 
(a). 

In  Appendix  I,  Biological 
Containment,  the  following  section  is 
proposed  to  be  amended  due  to  a 
reference  change: 

Appendix  I-II-A.  Responsibility 

*  •  *  Proposed  host-vector  systems 
will  be  reviewed  by  the  RAC  (see 
Section  IV-C-l-b-(l)-(f).  *  *.  *  Minor 
modifications  to  existing  host-vector 
systems  (i.e.,  those  that  are  of  minimal 
or  no  consequence  to  the  properties 
relevant  to  containment),  may  be 
certified  by  the  NIH  Director  without 
prior  RAC  review  (see  Section  IV-C-1- 
b-(2)-(0.  *  *  •  The  NIH  Director  may 
rescind  the  certification  of  a  host-vector 
system  (see  Section  IV-C-l-b-(2)- 
(8).*   •   • 

Appendix  M,  The  Points  to  Consider 
in  the  Design  and  Submission  of 
Protocols  for  the  Transfer  of 
Recombinant  DNA  Molecules  into  the 
Genome  of  One  or  More  Human 
Subjects  (Points  to  Consider),  is 
proposed  to  read: 

Appendix  M.  The  Points  to  Consider  in 
the  Design  and  Submission  of  Protocols 
for  the  Transfer  of  Recombinant  DNA 
Molecules  Into  the  Genome  of  One  or 
More  Human  Subjects  (Points  to 
Consider) 

Appendix  M  applies  to  research 
conducted  at  or  sponsored  by  an 
institution  that  receives  any  support  for 
recombinant  DNA  research  from  the 
NIH.  Researchers  not  covered  by  the 
NIH  Guidelines  are  encouraged  to  use 
Appendix  M. 

The  acceptability  of  human  somatic 
cell  gene  therapy  has  been  addressed  in 
several  public  documents  as  well  as  in 
numerous  academic  studies.  In 
November  1982,  the  President's 
Commission  for  the  Study  of  Ethical 
Problems  in  Medicine  and  Biomedical 
and  Behavioral  Research  published  a 
report.  Splicing  Life,  which  resulted 
from  a  two-year  process  of  public 
deliberation  and  hearings.  Upon  relea,se 
of  that  report,  a  U.S.  House  of 
Representatives  subcommittee  held 
three  days  of  public  hearings  with 
witnesses  ft-om  a  wide  range  of  fields 
from  the  biomedical  and  social  sciences 
to  theology,  philosophy,  and  law.  In 
December  1984,  the  Office  of 
Technology  Assessment  released  a 
background  paper.  Human  Gene 
Therapy,  which  concluded:  civic, 
religious,  scientific,  and  medical  groups 
have  all  accepted,  in  principle,  the 
appropriateness  of  gene  therapy  of 
somatic  cells  in  humans  for  specific 
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genetic  diseases.  Somatic  cell  gene 
therapy  is  seen  as  an  extension  of 
■    present  methods  of  therapy  that  might 
be  preferable  to  other  technologies.  In 
light  of  this  public  support,  the 
Recombinant  DNA  Advisory  Committee 
(RAC)  is  prepared  to  consider  proposals 
for  somatic  cell  gene  transfer. 

The  RAC  will  not  at  present  entertain 
proposals  for  germ  line  alterations  but 
will  consider  proposals  involving 
.somatic  cell  gene  transfer.  The  purpose 
of  somatic  cell  gene  therapy  is  to  treat 
an  individual  patient,  e.g.,  by  inserting 
a  properly  functioning  gene  into  the 
subject's  somatic  cells.  Germ  line 
alteration  involves  a  specific  attempt  to 
introduce  genetic  changes  into  the  germ 
(reproductive)  cells  of  an  individual, 
with  the  aim  of  changing  the  set  of 
genes  passed  on  to  the  individual's 
offspring. 

In  the  interest  of  maximizing  the 
resources  of  both  the  NIH  and  the  Food 
and  Drug  Administration  (FDA)  and 
simplifying  the  method  and  period  for 
review,  research  proposals  involving  the 
deliberate  transfer  of  recombinant  DNA 
or  DNA  or  RNA  derived  from 
recombinant  DNA  into  human  subjects 
(human  gene  transfer)  will  be 
considered  through  a  consolidated 
review  process  involving  both  the  FDA 
and  the  NIH.  Submission  of  human  gene 
transfer  proposals  will  be  in  the  format 
described  in  Appendices  M-I  through 
M-V  of  the  Points  to  Consider. 
Investigators  must  simultaneously 
submit  their  human  gene  transfer 
proposal  to  both  the  FDA  and  the  NIH 
in  a  single  submission  format.  This 
format  includes  (but  is  not  limited  tp) 
the  documentation  described  in 
Appendices  M-I  through  M-V  of  the 
Points  to  Consider.  NIH/ORDA  and  the 
FDA  will  simultaneously  evaluate  the 
proposal  regarding  the  necessity  for 
RAC  review. 

Factors  that  may  contribute  to  the 
necessity  for  RAC  review  include:  (i) 
new  vectors/new  gene  delivery  systems, 
(ii)  new  diseases,  (iii)  unique  ' 
applications  of  gene  transfer,  and  (iv) 
other  issues  considered  to  require 
further  public  discussion.  Among  the 
experiments  that  may  be  considered 
exempt  ftt)m  RAC  review  are  those 
determined  by  the  FDA  and  NIH/ORDA 
not  to  represent  possible  risk  to  human 
health  or  the  environment  (see 
Appendix  M-VII,  Categories  of  Human 
Gene  Transfer  Experiments  that  May  Be 
Exempt  ft-om  RAC  Review).  Whenever 
possible,  investigators  will  be  notified 
within  15  working  days  following 
receipt  of  the  submission  whether  RAC 
review  will  be  required.  In  the  event 
that  NIH/ORDA  and  the  FDA  require 
RAC  review  of  the  submitted  proposal, 


the  documentation  described  in 
Appendices  M-I  through  M-V  of  the 
Points  to  Consider,  will  be  forwarded  to 
the  RAC  primary  reviewers  for 
evaluation.  RAC  meetings  will  be  open 
to  the  public  except  where  trade  set:rets 
and  proprietary  information  are 
reviewed.  The  RAC  and  FDA  prefer  that 
information  provided  in  response  to 
Appendix  M  contain  no  proprietarv'  data 
or  trade  secrets,  enabling  all  aspects  of 
the  review  to  be  open  to  the  public.  The 
RAC  will  recommend  approval  or 
disapproval  of  the  reviewed  proposal  to 
the  NIH  Director.  In  the  event  that  a 
proposal  is  contingently  approved  by 
the  RAC,  the  RAC  prefers  that  the 
conditions  be  satisfactorily  met  before 
the  RAC's  recommendation  for  approval 
is  submitted  to  the  NIH  Director.  The 
NIH  Director's  decision  on  the 
submitted  proposal  will  be  transmitted 
to  the  FDA  Commissioner  and 
considered  as  a  Major  Action  bv  the  Mil 
Director. 

Public  review  of  human  gene  transfer 
proposals  will  serve  to  inform  the 
public  about  the  technical  aspe(.1s  of  thi! 
proposals  as  well  as  the  meaning  and 
significance  of  the  research. 

In  its  evaluation  of  human  gene 
transfer  proposals,  the  RAC,  NIH/ORD,\. 
and  the  FDA  will  consider  whether  the 
design  of  such  experiments  offers 
adequate  assurance  that  their 
consequences  will  not  go  beyond  their 
purpose,  which  is  the  same  as  the 
traditional  purpose  of  clinical 
investigation,  namely,  to  protect  the 
health  and  well  being  of  human  subjects 
being  treated  while  at  the  same  time 
gathering  generalizable  knowledge.  Two 
possible  undesirable  consequences  of 
the  transfer  of  recombinant  DNA  would 
be  unintentional:  (i)  vertical 
transmission  of  genetic  changes  from  nii 
individual  to  his/her  offspring,  or(ii) 
horizontal  transmission  of  viral 
infection  to  other  persons  with  whom 
the  individual  comes  in  contact. 
Accordingly,  Appendices  M-I  through 
M-V  requests  information  that  will 
enable  the  RAC,  NIH/ORDA,  and  the 
FDA.  to  assess  the  possibility  that  the 
proposed  experiment(s)  will 
inadvertently  affect  reproductive  cells 
or  lead  to  infection  of  other  people  (e.g.. 
medical  personnel  or  relatives). 

In  recognition  of  the  social  concern 
that  surrounds  the  subject  of  human 
gene  transfer,  the  RAC,  NIH/ORDA.  niul 
the  FDA.  will  cooperate  with  other 
groups  in  assessing  the  possible  long- 
term  consequences  of  the  proposal  .nnd 
related  laboratorj-  and  animal 
experiments  in  order  to  define 
appropriate  human  applications  of  this 
emerging  technology. 
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Appendix  M  will  be  considered  for 
revisions  as  experience  in  evaluating 
proposals  accumulates  and  as  new 
scientific  developments  occur.  This 
review  will  be  carried  out  periodically 
"  as  needed. 

Appendix  M-I.  Submission 
Requirements — Human  Gene  Transfer 
Proposals 

Investigators  must  simultaneously 
submit  the  following  material  to  both: 
(1)  the  Office  of  Recombinant  DNA 
Activities  (ORDA).  National  Institutes  of 
Health.  Suite  323.  6006  Executive 
Boulevard.  MSC  7052.  Bethesda. 
Maryland  20892-7052  (see  exemption 
in  Appendix  M-IX-A);  and  (2)  the 
Division  of  Congressional  and  Public 
Affairs.  Document  Control  Center. 
HFM-99,  Center  for  Biologies 
Evaluation  and  Research.  1401 
Rockville  Pike.  Rockville.  Maryland 
20852-1448.  Proposals  will  be 
submitted  in  the  following  order:  (1) 
scientific  abstract — 1  page;  (2)  non- 
technical abstract — 1  page;  (3) 
Institutional  Biosafety  Committee  and 
Institutional  Review  Board  approvals 
and  their  deliberations  pertaining  to 
your  protocol  (the  IBC  and  IRB  may.  at 
their  discretion,  condition  their 
approval  on  further  specific  deliberation 
by  the  RAC);  (4)  Responses  to  Appendix 
M-II,  Description  of  the  Proposal— 5 
pages;  (5)  protocol  (as  approved  by  the 
local  Institutional  Biosafety  Committee 
and  Institutional  Review  Board)— 20 
pages;  (6)  Informed  Consent 
document — approved  by  the 
Institutional  Review  Board  (see 
Appendix  M-III);  (7)  appendices 
(including  tables,  figures,  and 
manuscripts):  (8)  curricula  vitae — 2 
pages  for  each  key  professional  person 
in  biographical  sketch  format;  and  (9) 
three  3  1/2  inch  diskettes  with  the 
complete  vector  nucleotide  sequence  in 
ASCII  format. 

Appendix  M-II.  Description  of  the 
Proposal 

Responses  to  this  appendix  should  be 
provided  in  the  form  of  either  written 
answers  or  references  to  specific 
sections  of  the  protocol  or  its 
appendices.  Investigators  should 
indicate  the  points  that  are  not 
applicable  with  a  brief  explanation. 
Investigators  submitting  proposals  that 
employ  the  same  vector  systems  may 
refer  to  preceding  documents  relating  to 
the  vector  sequence  without  having  to 
rewrite  such  material. 

Appendix  M-II-A.  Objectives  and 
Rationale  of  the  Proposed  Research 

State  concisely  the  overall  objectives 
and  rationale  of  the  proposed  study. 


Provide  information  on  the  specific 
points  that  relate  to  whichever  type  of 
research  is  being  proposed. 

Appendix  M-II-A-1.  Use  of 
Recombinant  DNA  for  Therapeutic 
Purposes 

For  research  in  which  recombinant 
DNA  is  transferred  in  order  to  treat  a 
disease  or  disorder  (e.g..  genetic 
diseases,  cancer,  and  metabolic 
diseases),  the  following  questions 
should  be  addressed: 

Appendix  M-II-A-l-a.  Why  is  the 
disease  selected  for  treatment  by  means 
of  gene  therapy  a  good  candidate  for 
such  treatment? 

Appendix  M-II-A-l-b.  Describe  the 
natural  history  and  range  of  expression 
of  the  disease  selected  for  treatment. 
What  objective  and/or  quantitative 
measures  of  disease  activity  are 
available?  In  your  view,  are  the  usual 
effects  of  the  disease  predictable  enough 
to  allow  for  meaninghil  assessment  of 
the  results  of  gene  therapy? 

Appendix  M-II-A-l-c.  Is  the 
protocol  designed  to  prevent  all 
manife.stations  of  the  disease,  to  halt  the 
progression  of  the  disease  after 
symptoms  have  begun  to  appear,  or  to 
reverse  manifestations  of  the  disease  in 
seriously  ill  victims? 

Appendix  M-II-A-l-d.  What 
alternative  therapies  exist?  In  what 
groups  of  patients  are  these  therapies 
effective?  What  are  their  relative 
advantages  and  disadvantages  as 
compared  with  the  proposed  gene 
therapy? 

Appendix  M-n-A-2.  Transfer  of  DNA 
for  Other  Purposes 

Appendix  M-II-A-2-a.  Into  what 
cells  will  the  recombinant  DNA  be 
transferred?  Why  is  the  transfer  of 
recombinant  DNA  necessary  for  the 
proposed  research?  What  questions  can 
be  answered  by  using  recombinant 
DNA? 

Appendix  M-n-A-2-b.  What 
alternative  methodologies  exist?  What 
are  their  relative  advantages  and 
disadvantages  as  compared  to  the  use  of 
recombinant  DNA?  . 

Appendix  M-II-B.  Research  Design. 
Anticipated  Risks  and  Benefits 

Appendix  M-II-B-l.  Structure  and 
Characteristics  of  the  Biological  System 

Provide  a  full  description  of  the 
methods  and  reagents  to  be  employed 
for  gene  delivery  and  the  rationale  for 
their  use.  The  following  are  specific 
points  to  be  addressed: 

Appendix  M-II-B-l-«.  What  is  the 
structure  of  the  cloned  DNA  that  will  be 
tvged? 
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Appendix  M-II-B-l-a-{l).  Describe 
the  gene  (genomic  or  cDNA).  the 
bacterial  plasmid  or  phage  vector,  and 
the  delivery  vector  (if  any).  Provide 
complete  nucleotide  sequence  analysis 
or  a  detailed  restriction  enzyme  map  of 
the  total  construct. 

Appendix  M-II-B-l-a-(2).  What 
regulatory  elements  does  the  construct 
contain  (e.g.,  promoters,  enhancers, 
polyadenylation  sites,  replication 
origins,  etc.)?  From  what  source  are 
these  elements  derived?  Summarize 
what  is  currently  known  about  the 
regulatory  character  of  each  element. 

Appendix  M-II-B-l-a-(3).  Describe 
the  steps  used  to  derive  the  DNA 
t:onstruct. 

Appendix  M-II-B-l-b.  What  is  the 
structure  of  the  material  that  will  be 
administered  to  the  patient? 

Appendix  M-II-B-l-Ml).  Describe 
the  preparation,  structure,  and 
composition  of  the  materials  that  will  bi- 
given  to  the  patient  or  used  to  treat  the 
patient's  cells:  (i)  If  DNA.  what  is  the 
purity  (both  in  terms  of  being  a  single 
DNA  species  and  in  terms  of  other 
contaminants)?  What  tests  have  been 
used  and  what  is  the  sensitivity  of  the 
tests?  (ii)  If  a  virus,  how  is  it  prepared 
from  the  DNA  construct?  In  what  cell  is 
the  virus  grown  (any  special  features)? 
What  medium  and  serum  are  u.sed?  How 
is  the  virus  purified?  What  is  its 
.structure  and  purity?  What  .steps  are 
being  taken  (and  assays  used  with  their 
sensitivity)  to  detect  and  eliminate  any 
contaminating  materials  (for  example, 
VL30  RNA.  other  nucleic  acids,  or 
proteins)  or  contaminating  viruses  (both 
replication-competent  or  replication- 
defective)  or  other  organisms  in  the  cells 
or  serum  used  for  preparation  of  the 
virus  stock  including  any  contaminants 
that  may  have  biological  effects?  (iii)  If 
co-cultivation  is  employed,  what  kinds 
of  cells  are  being  used  for  co- 
cultivation?  What  steps  are  being  taken 
(and  assays  used  with  their  sensitivity) 
to  detect  and  eliminate  any 
contaminating  materials?  Specifically, 
what  tests  are  being  conducted  to  assess 
the  material  to  be  returned  to  the  patient 
for  the  presence  of  live  or  killed  donor 
cells  or  other  non-vector  materials  (for 
example,  VL30  sequences)  originating 
from  those  cells?  (iv)  If  methods  other 
than  those  covered  by  Appendices  M- 
II-B-1  through  M-II-B-3  are  used  to 
introduce  new  genetic  information  into 
target  cells,  what  steps  are  being  taken 
to  detect  and  eliminate  any 
contaminating  materials?  What  are 
possible  sources  of  contamination? 
What  is  the  sensitivity  of  tests  used  to 
monitor  contamination? 

Appendix  M-U-B-l-b-(2).  Describe 
any  other  material  to  be  used  in 


preparation  of  the  material  to  be 
administered  to  the  patient.  For 
example,  if  a  viral  vector  is  proposed, 
what  is  the  nature  of  the  helper  virus  or 
cell  line?  If  carrier  particles  are  to  be 
used,  what  is  the  nature  of  these? 

Appendix  M-ll-B-2.  Preclinical 
Studies,  Including  Risk-Assessment 
Studies 

Provide  results  that  demonstrate  the 
.safety,  efficacy,  and  feasibility  of  the 
proposed  procedures  using  animal  and/ 
or  cell  culture  model  systems,  and 
explain  why  the  model(s)  chosen  is/are 
most  appropriate. 

Appendix  M-II-B-2-a.  Delivery  System 

Appendix  M-II-B-2-a-(l).  What  cells 
are  the  intended  target  cells  of 
recombinant  DNA?  What  target  cells  are 
to  be  treated  ex  vivo  and  returned  to  the 
patient,  how  will  the  cells  be 
characterized  before  and  after 
treatment?  What  is  the  theoretical  and 
practical  basis  for  assuming  that  only 
the  target  cells  will  incorporate  the 
DNA? 

Appendix  M-II-B-2-a-(2).  Is  the 
delivery  system  efficient?  What 
percentage  of  the  target  cells  contain  the 
added  DNA? 

Appendix  M-II-B-2-a-(3).  How  is 
the  structure  of  the  added  DNA 
sequences  monitored  and  what  is  the 
sensitivity  of  the  analysis?  Is  the  added 
DNA  extrachromosomal  or  integrated?  Is 
the  added  DNA  unrearranged? 

Appendix  M-n-B-2-a-{4).  How 
many  copies  are  present  per  cell?  How 
stable  is  the  added  DNA  both  in  terms 
of  its  continued  presence  and  its 
structural  stability? 

Appendix  M-II-B-2-b.  Gene  Transfer 
and  Expression 

Appendix  M-n-B-2-b-(l).  What 
animal  and  cultured  cell  models  were 
used  in  laboratory  studies  to  assess  the 
in  vivo  and  in  viUv  efficacy  of  the  gene 
transfer  system?  In  what  ways  are  these 
models  similar  to  and  different  from  the 
proposed  human  treatment? 

Appendix  M-II-B-2-b-(2).  What  is 
the  minimal  level  of  gene  transfer  and/ 
or  expression  that  is  estimated  to  be 
necessary  for  the  gene  transfer  protocol 
to  be  successful  in  humans?  How  was 
this  level  determined? 

Appendix  M-II-B-2-b-(3).  Explain  in 
detail  all  results  from  animal  and 
cultured  cell  model  experiments  which 
assess  the  effectiveness  of  the  delivery 
system  in  achieving  the  minimally 
required  level  of  gene  transfer  and 
expression. 

Appendix  M-II-B-2-b-(4).  To  what 
extent  is  expression  only  from  the 
desired  gene  (and  not  from  the 


surrounding  DNA)?  To  what  extent  does 
the  insertion  modify  the  expression  of 
other  genes? 

Appendix  M-II-B-2-l>-(5).  In  what 
percentage  of  cells  does  expression  from 
the  added  DNA  occur?  Is  the  product 
biologically  active?  What  percentage  of 
normal  activity  results  from  the  inserted 
gene? 

Appendix  M-II-B-2-b-(6).  Is  the 
gene  expressed  in  cells  other  than  the 
target  cells?  If  so,  to  what  extent? 

Appendix  M-II-B-2-c.  Retrovirus 
Delivery  Systems 

Appendix  M-II-B-2-c-{l).  What  cell 
types  have  been  infected  with  the 
retroviral  vector  preparation?  Which 
cells,  if  any,  produce  infectious 
particles? 

Appendix  M-II-B-2-c-(2).  How 
stable  are  the  retroviral  vector  and  the 
resulting  provirus  against  loss, 
rearrangement,  recombination,  or 
mutation?  What  information  is  available 
on  how  much  rearrangement  or 
recombination  with  endogenous  or 
other  viral  sequences  is  likely  to  occur 
in  the  patient's  cells?  What  steps  have 
been  taken  in  designing  the  vector  to 
minimize  instability  or  variation?  What 
laboratory  studies  have  been  performed 
to  check  for  stability,  and  what  is  the 
sensitivity  of  the  analyses? 

Appendix  M-II-B-2-c-(3).  What 
laboratory  evidence  is  available 
concerning  potential  harmful  effects  of 
the  transfer  (e.g.,  development  of 
neoplasia,  harmful  mutations, 
regeneration  of  infectious  particles,  or 
immune  responses)?  What  steps  will  be 
taken  in  designing  the  vector  to 
minimize  pathogenicity?  What 
laboratory  studies  have  been  performed 
to  check  for  pathogenicity,  and  what  is 
the  sensitivity  of  the  analyses? 

Appendix  M-II-B-2-c-(4).  Is  there 
evidence  from  animal  studies  that 
vector  DNA  has  entered  untreated  cells, 
particiljarly  germ-line  cells?  What  is-the 
sensitivity  of  these  analyses? 

Appendix  M-II-B-2-c-(5).  Has  a 
protocol  similar  to  the  one  proposed  for 
a  clinical  trial  been  conducted  in  non- 
human  primates  and/or  other  animals? 
What  were  the  results?  Specifically,  is 
there  any  evidence  that  the  retroviral 
vector  has  recombined  with  any 
endogenous  or  other  viral  sequences  in 
the  animals? 

Appendix  M-II-B-2-d.  Non-Retrovirus 
Delivery/Expression  Systems 

If  a  non-retroviral  delivery  system  is 
used,  what  animal  studies  have  been 
conducted  to  determine  if  there  are 
pathological  or  other  undesirable 
consequences  of  the  protocol  (including 
insertion  of  DNA  into  cells  other  than 


those  treated,  particularly  germ-line 
cells)?  How  long  have  the  animals  been 
studied  after  treatment?  What  safety 
studies  have  been  conducted?  (Include 
data  about  the  level  of  sensitivity  of 
such  assays.) 

Appendix  M-II-B-3.  Clinical 
Procedures,  Including  Patient 
Monitoring 

Describe  the  treatment  that  will  be 
administered  to  patients  and  the 
diagnostic  methods  that  will  be  used  to 
monitor  the  success  or  failure  of  the 
treatment.  If  previous  clinical  studies 
using  similar  methods  have  been 
performed  by  yourself  or  others, 
indicate  their  relevance  to  the  proposed 
study.  Specifically: 

Appendix  M-n-B-3-a.  Will  cells 
(e.g.,  bone  marrow  cells)  be  removed 
from  patients  and  treated  ex  vivo?  If  so, 
describe  the  type,  number,  and  intervals 
at  which  these  cells  will  be  removed. 

Appendix  M-II-B-3-b.  Will  patients 
be  treated  to  eliminate  or  reduce  the 
number  of  cells  containing 
malfunctioning  genes  (e.g.,  through 
radiation  or  chemotherapy)? 

Appendix  M-II-B-3-c.  What  treated 
cells  (or  vector/DNA  combination)  will 
be  given  to  patients?  How  will  the 
treated  cells  be  administered?  What 
volume  of  cells  will  be  used?  Will  there 
be  single  or  muhiple  treatments?  If  so, 
over  what  period  of  time? 

Appendix  M-II-B-3-d.  How  will  it  be 
determined  that  new  gene  sequences 
have  been  inserted  into  the  patient's 
cells  and  if  these  sequences  are  being 
expressed?  Are  these  cells  limited  to  the 
intended  target  cell  populations?  How 
sensitive  are  these  analyses? 

Appendix  M-II-B-3-e.  What  studies 
will  be  conducted  to  assess  the  presence 
and  effects  of  the  contaminants? 

Appendix  M-II-B-3-f.  What  are  the 
clinical  endpoints  of  the  study?  Are 
there  objectives  and  quantitative 
measurements  to  assess  the  natural 
history  of  the  disease?  Will  such 
measurements  be  used  in  patient  follow- 
up?  How  will  patients  be  monitored  to 
assess  specific  effects  of  the  treatment 
on  the  disease?  What  is  the  sensitivity 
of  the  analyses?  How  frequently  will 
follow-up  studies  be  conducted?  How 
long  will  patient  follow-up  continue? 

Appendix  M-II-B-3-g.  What  are  the 
major  beneficial  and  adverse  effecis  of 
treatment  that  you  anticipate?  What 
measures  will  be  taken  in  an  attempt  to 
control  or  reverse  these  adverse  effects 
if  they  occur?  Compare  the  probability 
and  magnitude  of  deleterious 
consequences  from  the  disease  if  * 
recombinant  DNA  transfer  is  not  used. 
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Appendix  M-II-B-3-h.  If  a  treated 
patient  dies,  what  special  post-mortem 
studies  will  be  performed? 

Appendix  M-II-B-4.  Public  Health 
Considerations 

Describe  any  potential  benefits  and 
hazards  of  the  proposed  therapy  to 
persons  other  than  the  patients  being 
treated.  Specifically: 

Appendix  M-II-B-4-a.  On  what  basis 
are  potential  public  health  benefits  or 
hazards  postulated? 

Appendix  M-II-B-4-b.  Is  there  a 
significant  possibility  that  the  added 
DNA  will  spread  from  the  patient  to 
other  persons  or  to  the  environment? 

Appendix  M-II-B-4-c.  What 
precautions  will  be  taken  against  such 
spread  (e.g.,  patients  sharing  a  room, 
health-care  workers,  or  family 
members)? 

Appendix  M-II-B-4-d.  What 
measures  will  be  undertaken  to  mitigate 
the  risks,  if  any.  to  pubUc  health? 

Appendix  M-II-B-4-e.  In  light  of 
pos.sible  risks  to  offspring,  including 
vertical  transmission,  will  birth  control 
measures  be  recommended  to  patients? 
Are  such  concerns  applicable  to  health 
care  personnel? 

Appendix  M-II-B-5.  Qualifications  of 
Investigators  and  Adequacy  of 
Laboratory  and  Clinical  Facilities 

Indicate  the  relevant  training  and 
experience  of  the  personnel  who  will  be 
involved  in  the  preclinical  studies  and 
clinical  administration  of  recombinant 
DNA.  Describe  the  laboratory  and 
clinical  facilities  where  the  proposed 
study  will  be  performed.  Specifically; 

Appendix  M-II-B-5-a.  What 
professional  personnel  (medical  and 
nonmedical)  will  be  involved  in  the 
proposed  study  and  what  is  their 
relevant  expertise?  Provide  a  two-page 
curriculum  vitae  for  each  key 
professional  person  in  biographical 
sketch  format  (see  Appendix  M-I. 
Submission  Requirements). 

Appendix  M-II-B-5-b.  At  what 
hospital  or  clinic  will  the  treatment  be 
given?  Which  facilities  of  the  hospital  or 
clinic  will  be  especially  important  for 
the  proposed  study?  Will  patients 
occupy  regular  hospital  beds  or  clinical 
research  center  beds?  Where  will 
patients  reside  during  the  follow-up 
period?  What  special  arrangements  will 
be  made  for  the  comfort  and 
consideration  of  the  patients.  Will  the 
research  in.stitution  designate  an 
ombudsman,  patient  care  representative, 
or  other  individual  to  help  protect  the 
rights  and  welfare  of  the  patient? 


Appendix  M-II-C.  Selection  of  the 
Patients 

Estimate  the  number  of  patients  to  be 
involved  in  the  proposed  study. 
Describe  recruitment  procedures  and 
patient  eligibility  requirements,  paying 
particular  attention  to  whether  these 
procedures  and  requirements  are  fair 
and  equitable.  Specifically: 

Appendix  M-II-C-1.  How  many 
patients  do  you  plan  to  involve  in  the 
proposed  study? 

Appendix  M-II-C-2.  How  many 
eligible  patients  do  you  anticipate  being 
able  to  identify  each  year? 

Appendix  M-II-C-3.  What 
recruitment  procedures  do  you  plan  to 
u.se? 

Appendix  M-II-C-4.  What  selection 
criteria  do  you  plan  to  employ?  What 
are  the  exclusion  and  inclusion  criteria 
for  the  study? 

Appendix  M-II-C-5.  How  will 
patients  be  selected  if  it  is  not  possible 
to  include  all  who  desire  to  participate? 

Appendix  M-III.  Informed  Consent 

In  accordance  with  the  Protection  of 
Human  Subjects  (45  CFR  Part  46), 
investigators  should  indicate  how 
subjects  will  be  informed  about  the 
proposed  study  and  the  manner  in 
which  their  consent  will  be  solicited. 
They  should  indicate  how  the  Informed 
Consent  document  makes  clear  the 
special  requirements  of  gene  transfer 
research.  If  a  proposal  involves 
children,  special  attention  should  be 
paid  to  the  Protection  of  Human 
Subjects  (45  CFR  Part  46).  Subpart  D. 
Additional  Protections  for  Children 
Involved  as  Subjects  in  Research. 

Appendix  M-III-A.  Communication 
About  the  Study  to  Potential 
Participants 

Appendix  M-III-A-1.  Which 
members  of  the  research  group  and/or 
institution  will  be  responsible  for 
contacting  potential  participants  and  for 
describing  the  study  to  them?  What 
procedures  will  be  used  to  avoid 
possible  conflicts  of  interest  if  the 
investigator  is  also  providing  medical 
care  to  potential  si>bjects? 

Appendix  M-III-A-2.  How  will  the 
major  points  covered  in  Appendix  M-II. 
Description  of  Proposal,  be  disclosed  to 
potential  participants  and/or  their 
parents  or  guardians  in  language  that  is 
understandable  to  them? 

Appendix  M-III-A-3.  What  is  the 
length  of  time  that  potential  participants 
will  have  to  make  a  decision  about  their 
participation  in  the  study? 

Appendix  M-III-A-4.'lf  the  study 
involves  pediatric  or  mentally 
handicapped  subjects,  how  vvill  the 
assent  of  each  person  be  obtained? 


Appendix  M-III-B.  Informed  Consent 
Document 

Investigators  submitting  human  gene 
transfer  proposals  must  include  the 
Informed  Consent  document  as 
approved  by  the  local  Institutional 
Review  Board.  A  separate  Informed 
Consent  document  should  be  used  for 
the  gene  transfer  portion  of  a  research 
project  when  gene  transfer  is  used  as  an 
adjunct  in  the  study  of  another 
technique,  e.g.,  when  a  gene  is  used  as 
a  'marker'  or  to  enhance  the  power  of 
immunotherapy  for  cancer. 

Because  of  tlie  relative  novelty  of  the 
procedures  that  are  used,  the  potentially 
irreversible  consequences  of  the 
procedures  performed,  and  the  fact  that 
many  of  the  potential  risks  remain 
undefined,  the  Informed  Consent 
document  should  include  the  following 
specific  information  in  addition  to  any 
requirements  of  the  DHHS  regulations 
for  the  Protection  of  Human  Subjects  (45 
CFR  46).  Indicate  if  each  of  the  specified 
items  appears  in  the  Informed  Consent 
document  or,  if  not  included  in  the 
Informed  Consent  document,  how  those 
items  will  be  presented  to  potential 
subjects.  Include  an  explanation  if  any 
of  the  following  items  are  omitted  from 
the  consent  process  or  the  Informed 
Consent  document. 

Appendix  M-III-B-1.  General 
Requirements  of  Human  Subjects 
Research 

Appendix  M-III-B-l-a.  Description/ 
Purpose  of  the  Study 

The  subjects  should  be  provided  with 
a  detailed  explanation  in  non-technical 
language  of  the  purpose  of  the  study  and 
the  procedures  associated  with  the 
conduct  of  the  proposed  study, 
including  a  description  of  the  gene 
transfer  component. 

Appendix  M-III-B-l-b.  Alternatives 

The  Informed  Consent  document 
should  indicate  the  availability  of 
therapies  and  the  possibility  of  other 
investigational  interventions  and 
approaches. 

Appendix  M-III-B-l-c.  Voluntary 
Participation 

The  subjects  should  be  informed  that 
participation  in  the  study  is  voluntar>' 
and  that  failure  to  participate  in  the 
study  or  withdrawal  of  consent  will  not 
result  in  any  penalty  or  loss  of  benefits 
to  which  the  subjects  are  otherwise 
entitled. 

Appendix  M-III-B-l-d.  Benefits 

The  subjects  should  be  provided  with 
an  accurate  description  of  the  possible 
benefits,  if  any,  of  participating  in  the 
proposed  study.  For  studies  that  are  not 
reasonably  expected  to  provide  a 
therapeutic  benefit  to  subjects,  the 
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Informed  Consent  document  should 
clearly  state  that  no  direct  clinical 
benefit  to  subjects  is  expected  to  occur 
as  a  result  of  participation  in  the  study, 
although  knowledge  may  be  gained  that 
mav,  benefit  others. 

Appendix  M-UI-B-l-e.  Possible  Risks. 
Discomforts,  and  Side  Effects 

There  should  be  clear  itemization  in 
the  Informed  Consent  document  of 
types  of  adverse  experiences,  their 
relative  severity,  and  their  expected 
frequencies.  For  consistency,  the 
followi/ig  definitions  are  suggested:  side 
effects  that  are  listed  as  mild  should  be 
ones  which  do  not  require  a  therapeutic 
inter\ention;  moderate  side  effects 
require  an  intervention;  and  severe  side 
effects  are  potentially  fatal  or  life- 
threatening,  disabling,  or  require 
prolonged  hospitalization. 

If  verbal  descriptors  (e.g.,  "rare." 
"uncommon,"  or  "frequent")  are  used  to 
express  quantitative  information         • 
regarding  risk,  these  terms  should  be 
explained. 

The  Informed  Consent  document 
should  provide  information  regarding 
the  approximate  number  of  people  who 
have  previously  received  the  genetic 
material  under  study.  It  is  necessary  to 
jvarn  potential  subjects  that,  for  genetic 
materials  previously  used  in  relatively 
few  or  no  humans,  unforeseen  risks  are 
possible,  including  ones  that  could  be 
severe. 

The  Informed  Consent  document 
should  indicate  any  possible  adverse 
medical  consequences  that  may  occur  if 
the  subjects  withdraw  from  the  study 
once  the  study  has  started. 

Appendix  M-IQ-B-1-f.  Costs 

The  subjects  should  be  provided  with 
specific  information  about  any  financial 
costs  associated  with  their  participation 
in  the  protocol  end  in  the  long-term 
follow-up  to  the  protocol  that  are  not 
covered  by  the  investigators  or  the 
institution  involved. 

Subjects  should  be  provided  an 
explanation  about  the  extent  to  which 
they  will  be  responsible  for  any  costs  for 
medical  treatment  required  as  a  result  of 
research-related  injury. 

Appendix  M-III-B-2.  Specific 
Requirements  of  Gene  Transfer  Research 

Appendix  M-III-B-2-a,  Reproductive 
Considerations 

To  avoid  the  possibility  that  any  of 
the  reagents  employed  in  the  gene 
transfer  research  could  cause  harm  to  a 
fetus/child,  subjects  should  be  given 
information  concerning  p>ossible  risks 
and  the  need  for  contraception  by  males 
and  females  during  the  active  phase  of 
the  study.  The  period  of  time  for  the  use 
of  contraception  should  be  specified. 


The  inclusion  of  pregnant  or  lactating 
women  should  be  addressed. 

Appendix  M-III-B-2-b.  Long-Term 
Follow-Up 

To  permit  evaluation  of  long-term 
safety  and  efficacy  of  gene  transfer,  the 
prospective  subjects  should  be  informed 
that  they  are  expected  to  cooperate  in 
long-term  follow-ijp  that  extends 
beyond  the  active  phase  of  the  study. 
The  Informed  Consent  document  should 
include  a  list  of  persons  who  can  be 
contacted  in  the  event  that  questions 
arise  during  the  follow-up  period.  The 
investigator  should  request  that  subjects 
continue  to  provide  a  current  address 
and  telephone  number. 

The  subjects  should  be  informed  that 
any  significant  findings  resulting  from 
the  .study  will  be  made  known  in  a 
timely  manner  to  them  and/or  their 
parent  or  guardian  including  new 
information  about  the  experimental 
procedure,  the  harms  and  benefits 
experienced  by  other  individuals 
involved  in  the  study,  and  any  long- 
term  effects  that  have  been  obser\'ed. 

Appendix  M-III-B-2-c.  Request  for 
Autopsy 

To  obtain  vital  information  about  the 
safety  and  efficacy  of  gene  transfer, 
subjects  should  be  informed  that  at  the 
time  of  death,  no  matter  what  the  cause, 
permission  for  an  autopsv  will  be 
requested  of  their  families.  Subjects 
should  be  asked  to  advise  their  families 
of  the  request  and  of  its  scientific  and 
medical  importance. 

Appendix  M-III-B-2-d.  Interest  of  the 
Media  and  Others  in  the  Research 

To  alert  subjects  that  others  may  have 
an  interest  in  the  innovative  character  of 
the  protocol  and  in  the  status  of  the 
treated  subjects,  the  subjects  should  be 
informed  of  the  following:  (i)  that  the 
institution  and  investigators  will  make 
efforts  to  provide  protection  from  the 
media  in  an  effort  to  protect  the 
participants'  privacy,  and  (ii)  that 
representatives  of  applicable  Federal 
agencies  (e.g..  the  National  Institutes  of 
Health  and  the  Food  and  Drug 
Administration),  representatives  of 
collaborating  institutions,  vector 
suppliers,  etc..  will  have  access  to  the 
subjects'  medical  records. 

Appendix  M-IV.  Privacy  and 
Confidentiality 

Indicate  what  measures  will  be  taken 
to  protect  the  privacy  of  patients  and 
their  families  as  well  as  to  maintain  the 
confidentiality  of  research  data. 

Appendix  M-IV-A.  What  provisions 
will  be  made  to  honor  the  wishes  of 
individual  patients  (and  the  parents  or 


guardians  of  pediatric  or  mentally 
handicapped  patients)  as  to  whether, 
when,  or  how  the  identity  of  patients  is 
publicly  disclosed. 

Appendix  M-IV-B.  What  provisions 
will  be  made  to  maintain  the 
confidentiality  of  research  data,  at  least 
in  cases  where  data  could  be  linked  to 
individual  patients? 

Appendix  M-V.  Special  Issues 

Although  the  following  issues  are 
beyond  the  normal  pur\iew  of  local 
Institutional  Review  Boards, 
investigators  should  respond  to  the 
following  questions: 

Appendix  M-V-A.  What  steps  will  be 
taken,  consistent  with  Appendix  M-IV. 
Privacy  and  Confidentiality,  to  ensure 
that  accurate  and  appropriate 
information  is  made  available  to  the 
public  with  respect  to  such  public 
concerns  as  may  arise  from  the 
proposed  study? 

Appendix  M-V-B.  Do  you  or  your 
funding  sources  intend  to  protect  under 
patent  or  trade  secret  laws  either  the 
products  or  the  procedures  developed  in 
the  proposed  study?  If  so.  what  steps 
will  be  taken  to  permit  as  full 
communication  as  possible  among 
investigators  and  clinicians  concerning 
research  methods  and  results? 

Appendix  M-VI.  RAG  Review— Human 
Gene  Transfer  Protocols 

Appendix  M-VI-A.  Categories  of 
Human  Gene  Transfer  Experiments  That 
Require  RAG  Review 

Factors  that  may  contribute  to  the 
necessity  for  RAG  review  include,  but 
are  not  limited  to;  (i)  new  vectors/new 
gene  delivery  systems,  (ii)  new  disea.ses. 
(iii)  unique  applications  of  gene 
transfer,  and  (iv)  other  issues  considered 
to  require  further  public  discussion. 
Whenever  possible,  investigators  will  be 
notified  within  15  working  davs 
following  receipt  of  the  submission 
whether  RAG  review  will  be  required.  In 
the  event  that  RAG  review  is  deemed 
necessary  by  the  NIH  and  FDA.  the 
proposal  will  be  forwarded  to  the  RAG 
primar\'  reviewers  for  evaluation.  In 
order  to  maintain  public  access  to 
information  regarding  human  gene 
transfer  protocols.  NIH/ORDA  will 
maintain  the  dcrumentation  described 
in  Appendices  M-I  through  ^'l-V 
(including  protocols  that  a'e  not 
reviewed  by  the  RAG). 

Appendix  M-VI-B.  RAG  Primary 
Reviewers'  Written  Comments 

In  the  event  that  NIH/ORDA  and/or 
the  FDA  recommend  RAG  review  of  the 
submitted  proposal,  the  documentation 
described  in  Appendices  M-I  through 
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M-V  will  be  forwarded  to  the  Rf\C 
primary  reviewers  for  evaluation. 

Tlu!  RAC  priinarj-  reviewers  shall 
provide  written  comments  on  the 
l)ropo.sal  to  NUI/ORDA.  The  RAC 
primary  reviewers'  comments  should 
include  the  following: 

Appendix  M-VI-B-1.  Emphasize  the 
issues  related  to  gene  marking,  gene 
transfer,  or  gene  therapy. 

Appendix  M-VI-B-2.  State  explicitly 
whether  Appendices  M-I  through  M-V 
have  been  addre.ssed  satisfactorily. 

Appendix  M-VI-B-3.  Examine'  the 
scientific  rationale,  scientific  context 
(relative  to  other  proposals  reviewed  by 
the  R.\C).  whether  the  preliminary  in 
vitro  and  in  vivo  data  were  obtained  in 
appropriate  models  and  are  sufficient, 
and  whetlier  questions  related  to  safety, 
efficacy,  and  social/ethical  context  have 
been  resolved. 

Appendix  M-VI-B-4.  Whenever 
possible,  criticisms  of  Informed  Con.sent 
documents  should  include  written 
alternatives  for  suggested  revisions  for 
the  R.\C  to  con.sider. 

Appendix  M-VI-B-5.  Primary 
reviews  .should  state  whether  the 
proposal  is:  (i)  acceptable  as  written,  (ii) 
expected  to  be  acceptable  with  specific 
revisions  or  after  satisfactory  respon.ses 
to  specific  questions  raised  on  review, 
or  (iii)  unacceptable  in  its  present  form. 

.'\[»pendix  M-VI-C.  Investigator's 
Written  Responses  to  R-^C  Primary 
Reviewers 

Appendix  M-VI-C-1.  Written 
responses  (including  critical  data  in 
response  to  RAC  primary  reviewers' 
written  comments)  shall  be  submitted  to 
NIH/ORDA  greater  than  or  equal  to  2 
weeks  following  receipt  of  the  review. 

Appendix  M-VI-D.  Oral  Responses  to 
the  R.\C 

Investigators  shall  limit  their  oral 
responses  to  the  RAC  only  to  those 
questions  that  are  raised  during  the 
meeting.  Investigators  are  strongly 
discouraged  from  presenting  critical 
data  during  their  oral  presentations  that 
was  not  submitted  greater  than  or  equal 
to  2  weeks  in  advance  of  the  R.^C 
meeting  at  which  it  is  reviewed. 

Appendix  M-VI-E.  RAC 
Recommendations  to  the  NIH  Director 

The  RAC  will  recommend  approval  or 
disapproval  of  the  reviewed  proposal  to 
the  NIH  Director.  In  the  event  that  a 
proposal  is  contingently  approved  by 
the  RAC,  the  RAC  prefers  that  the 
conditions  be  satisfactorily  met  before 
the  RAC's  recommendation  for  approval 
is  submitted  to  the  NIH  Director.  The 
NIH  Director's  decision  on  the 
submitted  proposal  will  be  transmitted 


to  the  P'DA  Commissioner  and 
considered  as  a  Major  Action  by  the  NIH 
Director. 

Appendix  M-VII.  Categories  of  Human 
CKfne  Transfer  Experiments  That  May  Be 
Exempt  From  RAC  Review 

A  proposal  submitted  under  one  of 
tile  following  categories  may  be 
considered  exempt  from  R.^C  review 
unles.-i  otherwi.se  determined  by  NIH/ 
ORDA  and  the  FDA  on  a  case-by-case 
basis  (see  Appendix  M-VI-A,  Categories 
of  Human  Gene  Transfer  Experiments 
that  Require  RAC  Review). 

Note:  In  the  evnnt  that  the  submitted 
pro(X)sal  is  determined  to  be  e.xempt  from 
RAC.  review,  the  documentation  described  in 
Appendices  M-I  through  M-V  will  be 
maintained  by  NIH/ORDA  for  compliance 
with  semiannual  data  reporting  and  adverse 
event  reporting  requirements  (see  Appendix 
M-VIH.  Reporting  Requirements— Human 
C(rne  Transfer  Protocols).  Any  subsequent 
modifications  to  proposals  that  were  not 
reviewed  by  the  RAC  must  be  submitted  to 
NIH/ORDA  in  order  to  facilitate  data 
rep<irting  requirements. 

Appendix  M-VII-A.  Vaccines 

This  category  includes  recombinant 
DNA  vaccines  not  otherwise  exempt 
from  RAC  review  (.see  Appendix  M-IX- 
A  for  exempt  vaccines). 

Appendix  M-VII-B.  Lethally  Irradiated 
Tumor  Cell.s/No  Replication-Competent 
Virus 

This  category  includes  experiments 
involving  lethally  irradiated  tumor  cells 
and:  (1)  Vector  constructs  that  have 
previously  been  approved  by  the  RAC 
(or  with  the  incorporation  of  minor 
modifications),  or  (2)  a  different  tumor 
cell  target. 

Appendix  M-VII-C.  New  Site/Original 
Investigator 

This  category  includes  the  following: 
(1)  Initiation  of  a  protocol  at  an 
additional  site  other  than  the  site  that 
was  originally  approved  by  the  RAC, 
and  (2)  the  investigator  at  the  new  site 
is  the  same  as  the  investigator  approved 
for  the  original  study. 

Appendix  M-VII-D.  New  Site/New 
Investigator 

This  category  includes  the  following: 
(1)  Initiation  of  a  protocol  at  an 
additional  site  other  than  the  site  that 
was  originally  approved  by  the  RAC, 
and  (2)  the  investigator  at  the  new  site 
is  different  than  the  investigator 
approved  for  the  original  site. 

Appendix  M-VII-E.  "Umbrella" 
Protocols 

This  category  includes  initiation  of  a 
RAC-approved  protocol  at  more  than 


one  additional  site  (the  Principal 
Investigator  may  be  the  same  or 
different  than  tne  Principal  Investigator 
approved  for  the  original  site). 

Appendix  M-VII-F.  Modifications 
Related  to  Gene  Transfer 

This  category  includes  experiments 
involving  a  modification  to  the  clinical 
protocol  that  is  not  related  to  the  gene 
transfer  portion  of  .study. 

Appendix  M-VII-G.  Gene  Marking 
Proto<;ols 

This  category  includes  human  gene 
marking  experiments  involving  vector 
constructs  that  have  previously  been 
approved  by  the  RAC  and:  (1)  Minor 
modifications  to  the  vector  constructs, 
or  (2)  a  different  tumor  cell  target. 

Appendix  M-VIII.  Reporting 
Requirements— Human  Gene  Transfer 
Protocols 

Appendix  M-VIII-A.  Semiannual  Data 
Reporting 

Investigators  who  have  received 
approval  from  the  FDA  to  initiate  a 
human  gene  transfer  protocol  (whet'.er 
or  not  it  has  been  reviewed  by  the  RAC) 
shall  be  required  to  comply  with  the 
semiannual  data  reportiiig  requirements. 
Semi-annual  Data  Report  forms  will  be 
forwarded  by  NIH/ORDA  to 
investigators.  Data  submitted  in  these 
reports  will  be  evaluated-by  the  RAC, 
NIH/ORDA,  and  the  FDA  and  reviewed 
by  the  RAC  at  its  next  regularly 
scheduled  meeting. 

Appendix  M-VIII-B.  Adverse  Event 
Reporting 

Investigators  who  have  received 
approval  from  the  FDA  to  initiate  a 
human  gene  transfer  protocol  (whether 
or  not  it  has  been  reviewed  by  the  RAC) 
must  report  any  serious  adverse  event 
immediately  to  the  local  IRB,  IBC,  NIH 
Office  for  Protection  from  Research 
Risks,  FDA,  and  NIH/ORDA,  followed 
by  the  submission  of  a  written  report 
filed  with  each  group.  Reports 
submitted  to  NIH/ORDA  shall  be  sent  to 
the  Office  of  Recombinant  DNA 
Activities.  National  Institutes  of  Health. 
6006  Executive  Boulevard,  Suite  323, 
Bethesda,  Maryland  20892-7052,  (301) 
496-9838. 

Appendix  M-IX.  Footnotes  of  Appendix 
M 

Appendix  M-IX-A.  Human  studies  in 
which  the  induction  or  enhancement  of 
an  immune  response  to  a  vector- 
encoded  microbial  immunogen  is  the 
major  goal,  such  an  immune  respon.se 
has  been  demonstrated  in  model 
systems,  and  the  persistence  of  the 
vector-encoded  imrhunogen  is  not 
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expected,  maybe  initiated  without  RAC 
review  if  approved  bv  another  Federal 
agency.  j 

X.  Discussion  oh  Adenoviral  Vector 
Toxicology 

On  January  19.  199.5,  Dr.  Philip 
Noguchi.  Food  and  Drug 
Administration.  Rockville,  Maryland, 
requested  the  Recombinant  DNA 
Advisory  Committee  discuss  adenoviral 
vector  toxicology.  In  his  letter,  he  .states: 

"The  RAC  has  correctly  identified  an 
emerging  issue  in  terms  of  preclinical 
toxicities  of  adenoviral  vectors  given 
parenterally.  From  the  FDA's  point  of 
view,  the  area  of  biotoxicology  is  an 
evolving  one  that  has  been  one  of  FDA's 
main  tools  for  determining  dosing  in 
gene  therapy  clinical  trials.  For  gene 
therapies,  most  preclinical  toxicology 
studies  to  date  with  retroviral  and 
^idenoviral  vectors  have  not  revealed 
'oxicities  of  the  magnitude  seen 
recently.  While  the  newest  results  are 
ndeed  significant,  from  the  FDA's  point 
•f  view,  animal  toxicity  is  the  primary 
•neans  of  estimating  safe  starting  doses 
in  human  trials.  Thus,  lack  of  overt  or 
major  preclinical  toxicity  is  not 
comforting,  but  instead  raises  the 
specter  of  unanticipated  adverse  events 
in  humans.  The  unexpected  adverse 
event  in  a  cystic  fibrosis  patient  given 
an  adenoviral  vector  is  a  case  in  point. 
The  FDA  would  like  to  have  one  of  its 
toxicologists  present  a  fifteen  minute 
overview  of  our  current  philosophy  and 
testing  requirements.  This  would  be 
followed  by  a  short  presentation  by  a 
patient  who  will  give  a  perspective  on 
safety  concerns  jn  the  real  world  of 
cancer  therapy."' 

XI.  Discussion  on  Adenoviral  Vector 
Toxicology 

On  January  19,  199.5.  Dr.  Philip 
Noguchi.  Food  and  Drug 
Administration.  Rockville.  Mnrvlaiul. 
requested  the  Rei;ombinant  D.N'A 
Advisory  Committee  to  discuss 
transgenic  xenotransplantation.  In  his 
letter,  hu  states: 

"Millions  of  Americans  suffer  tissue 
loss  or  end-stage  organ  failure,  leading 
to  over  eight  million  surgical  procedures 
annually.  Current  therapies  include 
organ  transplantation,  surgical 
reconstruction  using  human  tissues,  and 
use  of  mechanical  devices  such  as 
kidney  dialysis  machines.  Those 
treatments  have  significantly  reduced 
the  morbidity  and  mortality  as.sociated 
with  tissue  loss  and  end-stage  organ 
f;iilure.  Transplarttation  as  curative  or 
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live-saving  therapy,  however,  is  greatly 
hampered  by. a  critical  donor  shortage. 
For  example,  over  40,000  patients  die 
from  liver  failure  annually  yet  only 
4.000  donors  are  available  annually  to 
address  this  need  for  lifesaving  organs. 
The  number  of  patients  who  die  while 
on  waiting  lists  for  organ 
transplantation  is  increasing  while  the 
availability  of  donor  organs  is 
decreasing.  Novel  combination  products 
used  as  bridging  mechanisms  may 
extend  patients'  lives  and  increase  the 
number  of  patients.on  organ  transplant 
waiting  lists.  The  unmet  demand  for 
clinically  needed  human  tissues 
coupled  with  the  scientific  and 
biote(,hnological  progress  during  the 
past  decade  have  al.so  provided  the 
impetus  for  new  therapies  involving 
xenogeneic  cells,  tissues,  and  organs. 

"The  FDA  has  become  aware  tnrough 
the  press  and  personal  c;ontn(;ts  that 
some  Institutional  Review  Boards  are 
reviewing  proposals  for 
xenotransplantation.  Although  it 
appears  that  most  of  the  current 
propo.sed  protocols  seek  to  use 
nonhuman  primate  donors  with 
conventional  patient 
immunosuppression,  arrowing  numbt;r 
of  academic  and  commercial  groups  are 
exploring  the  use  of  transgenic  animals 
in  which  human  genes  are  introduced 
into  the  animal  in  an  attempt  to  lower 
or  ma.sk  immunogenicity.  This  latter 
category  is  a  form  of  human  gene 
transfer,  since  the  transplanted 
transgenic  organs  contain  human  genes 
and/or  human  gene  products.  The  R.AC 
review  process  has  served  society  well 
iathe  measured  public  introduciion  of 
gene  therapies  into  clinical 
experimentation.  We  suggest  that  this 
exciting  new  area,  in  which  genetic 
engineering  is  further  extended  to  the 
manipulation  and  construction  of  new 
therapeutic  entities,  would  likewise 
benefit  from  regular  scientific,  leg.il  and 
ethical  review  in  a  public  forum. 

"Some  issues  for  public  discussion 
might  include:  (1)  Preclinical:  What 
kind  of  animal  model  testing  would  be 
needed  before  initiation  of  transgenic 
xenotransplantation?  What  would  be  the 
most  appropriate  animal  model?  What 
degree  of  scientific  rationale  is 
net;essary?  (2)  Recipient  issues:  Should 
categories  of  patients  be  defined  for  first 
experimentation?  Tho.se  who  are  acutely 
dying  with  no  immediate  human  organ 
available?  Those  whose  priority  is  so 
low  that  the  patient  would  die  before 
receiving  an  organ?  What  kinds  of 
patient  s<;reening  and  follow-up  would 


be  needed?  (3)  Hazards:  What  type  of 
donor  screening  should  be  conducted? 
What  new  hazards  might  be  created 
with  transgenic  transplantation,  i.e.. 
activation  of  a  latent  human  virus  in  fhir 
animal  organ?  How  could  these 
concerns  be  addressed,  i.e.  specific 
.scientific  studies?  (4)  Informed  consent 
and  study  results:  What  new  elements  ot 
informed  consent  would  be  required? 
How  can  the  field  be  monitored  for 
success  and  failure?  Should  the  local 
IRBs  take  the  lead  in  primary 
monitoring  of  patient  safety?  Would  th«! 
data  monitoring  efforts  used  for  gene 
therapies  be  u.seful  in  this  hew  field? 
"Obviously,  we  do  not  expect  that 
definitive  answers  to  these  questions 
and  issues  would  be  forthcoming  at  the 
meeting,  but  we  would  like  to  broach 
the  subject  so  that  future  discussions 
can  be  planned.  We  suggest  that  the 
RAC  might  wish  to  augment  its  current 
panel  w  ith  one  or  more  ad  hoc 
consultants  with  specific  expertise  in 
transplantation." 

OMB's  ■Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592.  June  11.  1980)  requires  a 
.statement  concerning  the  official 
government  programs  contained  in  thi; 
Catalog  of  Federal  Domestic  Assistance 
Normally.  NIH  li.sts  in  its 
announcements  the  number  and  title  ol 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  resean:h 
program  in  which  DNA  recombinant 
molecule  tet:hniques  could  be  used,  it 
has  been  determined  not  to  Iw  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  the.se  programs.  Such  ;i 
list  would  likely  require  several 
additional  pages.  In  addition.  MH  could 
not  be  <;ertain  that  even,'  Federal 
program  would  be  included  as  man\ 
Federal  agencies,  as  well  as  private 
organiz;itions.  both  national  and 
international,  have  elected  to  follow  lli.- 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing.  .N'lH  in\  itrs 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 
Suzanne  Medgyesi-Mitschang. 
Airting  Dt-piity  Dirvrtorfnr  S(  ivm  c  Puiit  i  ,;.'i..' 
Techtuiln^-  Transfer. 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

33  CFR  Part  137 
RIN2105-AC01 

Limit  of  Liability  for  Deepwater  Ports 

AGENCY:  Departrnt-nt  of  Transportation. 
ACTION:  Notice  of  propo.sed  rulemaking. 

summary:  The  Department  of 
Transportation  proposes  to  establish  a 
limit  of  liability  for  deepwater  ports  in 
general  and  for  the  Louisiana  Oifshoru 
Oil  Port  (LOOP)  specifically.  These 
limits  apply  only  to  certain  negligent  oil 
spills  for  which  a  deepwater  port  would 
be  entitled  to  limit  its  liability  under 
section  1004  of  the  Oil  Pollution  Act  of 
1990  (OPA  90)  (33  U.S.C.  2704).  The 
proposed  limits  do  not  alter  a  deepwater 
port's  unlimited  liability  for  spills 
caused  by  gross  negligence,  willful 
misconduct,  or  violation  of  certain 
Federal  regulations.  LOOP  is  the  only 
U.S.  deepwater  port  in  operation  at  this 
time;  specific  liability  limits  for  other, 
future  deepwater  ports  will  be 
eslablished  through  separate 
rulemakings  as  necessary. 
DATES:  Comments  must  be  received  on 
or  before  April  10.  1993. 

ADDRESSES:  Comments  may  be  mailed  to 
Docket  501 1 2.  Office  of  Documentary 
Services  (C-53),  U.S.  Department  of 
Transportation,  PL-401.  Northeast 
Comer.  400  Seventh  Street,  SW.. 
Washington,  DC  20590-0001.  To 
expedite  consideration  of  the  Docket, 
please  submit  an  original  and  five 
copies.  Certain  studies  referenced  in 
this  notice  may  be  ordered  from  the 
National  Technical  Information  Service. 
Springfield,  VA  22161:  phone  orders 
(703)  487-4650  (Vi.sa.  Mastercard  and 
American  Express  accepted). 
FOR  FURTHER  INFORMATION  CONTACT: 
For  general  questions,  contact  Mr. 
Robert  Stein.  OST/P-13.  at  (202)  366- 
4H46.  For  engineering  questions,  contact 
Mr.  Thomas  Jordan.  U.S.  Coast  Guard 
OPA  90  Staff,  at  (202)  267-6751. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

This  notice  of  proposed  rulemaking 
(NPRM)  presents  three  proposed  options 
within  a  $50  million  to  S350  million 
range  for  LOOPs  limit  of  liability.  The 
Department  of  Transportation  .seeks 
public  comment  on  the  issue  of  limits 
of  liability  for  deepwater  ports  in 
general  and  LOOP  in  particular.  We 
have  numbered  specific  discussion 
paragraphs  throughout  this  NPRM  and 
would  appreciate  it  if  commenters 


would  reference  those  numbers  in  their 
responses. 

The  Department  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  address  listed 
under  ADDRESSES.  The  request  should 
include  reasons  why  a  hearing  would  be 
beneficial.  If  the  Department  determines 
that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
it  will  hold  a  public  hearing  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Statutory  Basis  and  Puqiose 

The  purpose  of  this  regulatory  action 
is  to  establish  an  appropriate  limit  of 
liability  for  deepwater  ports  in 
accordance  with  section  1004  of  OPA 
90. 

Section  1004  sets  the  limit  of  liability 
for  deepwater  ports  at  S3nO  million. 
However,  it  also  allows  the  limit  to  be 
adjusted  to  a  lower  amount  as 
appropriate  (but  not  less  than  $50 
million),  subject  to  a  study  of  the 
relative  operational  and  environmental 
risks  of  transporting  oil  to  the  United 
States  by  deepwater  ports  compared  to 
other  ports. 

The  relative  risk  study,  entitled  the 
"Deepwater  Ports  Study."  has  been 
completed  and  forwarded  to  Congress. 
The  study  concluded  that  deepwater 
ports  represent  a  lower  operational  and 
environmental  risk  for  delivering  crude 
oil  to  the  United  States  than  the  three 
other  common  modes  of  crude  oil 
delivery  (direct  vessel  deliveries, 
lightering,  and  offshore  mooring 
stations). 

At  present,  the  only  deepwater  port  in 
operation  in  the  United  States  is  LOOP. 
However,  other  deepwater  ports  may  be 
built  in  the  future.  Because  there  may  be 
significant  engineering  and 
environmental  differences  between 
different  deepwater  ports,  the 
Department  has  determined  that  it  is 
necessary  to  review  any  deepwater  port 
individually  before  setting  its  limit  of 
liability  within  the  statutory  limits  of 
$50  million  and  $350  million.  Limits  for 
other  deepwater  ports  mav  be  different 
from  LOOP'S  limit. 

Therefore,  in  accordance  with  its 
authority  under  section  1004(d)(2)(C)  of 
OPA  90  (33  U.S.C.  2704(d)(2)(C)).  and 
for  rea.sons  explained  in  this  preamble, 
the  Department  proposes  to  establish  an 
appropriate  limit  of  liability  for  LOOP. 

Background  and  Discussion  of 
Proposed  Regulations 

1.  Dvt'pwater  Ports 

A  deepwater  port  is  a  man-made 
offshore  marine  terminal-located  in 
waters  deep  enough  to  accommodate 


Very  Large  and  Ultra  Large  Crude 
Carrier  tankers  (VLCCs  and  ULCCs)  that 
are  too  large  to  enter  the  local  mainland 
port.  A  deepwater  port  marine  terminal 
generally  consists  of  several  tanker 
mooring  buoys  connected  by  seafloor 
pipelines  to  a  nearby  pumping  platform 
The  pumping  platform  is  connected  by 
seafloor  pipeiine(s)  to  a  mainland 
terminal.  A  tanker  at  a  mooring  buoy 
pumps  its  cargo  oil  to  the  pumping 
platform,  which  then  pumps  the  oil 
ashore.  The  marine  terminal  complex 
typically  contains  operating  stations, 
booster  pumps,  control  valves  and 
manifolds,  crew  accommodations 
(feeding  and  berthing),  helicopter  pad, 
radar  and  communication  fac:ilities.  and 
on-site  pollution  respon.se  equipment. 

Although  there  are  several  deepwater 
ports  around  the  world,  at  the  present 
time  there  is  only  one  in  the  United 
States:  the  Couisiana  Offshore  Oil  Port, 
located  in  the  Gulf  of  Mexico 
approximately  18  miles  off  th^ 
Louisiana  coast. 

2.  I^iiisiana  Offshore  Oil  Fort  (LOOP) 

The  LOOP  deepwater  port  has  been  in 
operation  since  May.  1981.  The  total 
LOOP  complex  consi.sts  of  the  offshore 
marine  terminal  (pumping  platform, 
control  platform,  and  three  tanker 
mooring  buoys  with  pipelines 
connecting  to  the  pumping  plattonn). 
the  21-mile  offshore  pipeline 
(connecting  the  marine  terminal  to  a 
booster  station  on  the  beach),  the  22- 
mile  onshore  pipeline  (cro.ssing 
Mississippi  River  delta  bayous  and 
marshes),  an  underground  salt  dome 
storage  facility,  and  overland  pipelines 
connecting  LOOP  to  various  other 
inland  pipeline  systems.  As  defined  by 
the  Deepwater  Ports  Act  (Pub.  L.  93- 
627),  however,  only  LOOP'S  marine 
terminal  (including  operations  at  the 
terminal)  and  offshore  pipeline  are 
considered  to  be  the  actual  deepwater 
port.  Therefore,  the  onshore  portions  of 
thf*  complex  are  not  covered  by  this 
rulemaking. 

LOOP  is  strictly  a  crude  oil  off- 
loading facility,  receiving  cargo  oil  from 
tankers  and  pumping  it  ashore  to  the 
Clovelly  Dome  storage  facility.  In  1992. 
crude  oil  deliveries  to  LOOP  averaged 
816.000  barrels  per  day.  accounting  for 
15  percent  of  the  total  amount  delivered 
by  vessel  to  the  United  States  for  that 
year  (excluding  Alaskan  crude  oil 
deliveries). 

In  the  12  years  that  LOOP  has  been  in 
operation  a  total  of  894  barrels  of  oil 
have  been  spilled  from  the  deepwater 
port  portion  of  LOOP,  the  largest  spill 
being  399  Iwrrels  (from  data  through 
IteoemberSl,  1992). 
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3  Deepwater  Ports  Study 

Section  1004(d)  of  OPA  90  directs  the 
Secretary  to  conduct  a  study  of  the 
relative  operational  and  environmental 
risks  posed  by  the  marine  transportation 
of  oil  to  deepwater  ports  versus  other 
ports.  If  that  study  finds  that  the  ri.sks 
are  lower  at  deepwater  ports,  then  the 
Set:retary  is  to  initiate  a  rulemaking  that 
establishes  an  ajppropriate  level  of 
liability  for  deepwater  ports  (but  not 
less  than  $50  mjllion).  The  Deepwater 
Ports  Study  has  been  completed  and 
forwarded-  to  Congress.  A  copy  of  the 
.study  is  available  for  reading  in  the 
public  docket  fdr  this  rulemaking,  and 
additional  copies  may  f>e  ordered  from 
the  National  Technical  Information 
Service  (publication  number  PB94- 
124054;  see  ADDRESSES  section  of  this 
notice  for  mon;  details). 

The  Deepwater  Ports  Studs  e.xamined 
the  four  basic  mjodes  of  delivering  crude 
oil  to  ports  in  tl^a  United  States:  (1) 
Direct  vessel  deliveries,  by  tankers  small 
enough  to  enterlUS.  ports  directly;  (2) 
lightering,  wherf^iy  tankers  too  large  to 
enter  port  are  oflFWoaded  at  offshore 
locations  onto  smaller  tankers  or  barges 
that  carry  the  oi|  cargo  into  port:  (3) 
offshore  mooring, stations,  whereby 
tankers  moor  at  6  special  buoy  generally 
located  within  tfvo  miles  of  the  beach 
and  pump  their  isrgo  ashore  through 
seafloor  pipelines:  and  (4)  deepwater 
ports.  I 

The  study  conjiiluded  that  crude  oil 
deliveries  via  deepwater  ports  represent 
a  lower  risk  to  tHe  environment  than  the 
other  three  delivpry'  modes.  This  is 
principally  because  the  delivery  tankers 
remain  far  offshdte.  well  away  from 
most  environmetitally-sensitive  waters, 
and  because  the  seafloor  pipeline  is 
relatively  protected  from  the  kinds  of 
damage  that  cause  large  oil  spills. 
Furthermore,  the  total  quantity  of  oil  in 
the  deepwater  port's  pipeline  system  is 
less  than  the  total  amount  that  could  be 
spilled  from  a  siiigle  typical  tank  ship. 

4.  Linbilityfor  OM  Spill  Pollution 

Section  311  of  Ihe  Federal  Water 
Pollution  Control  Act.  as  amended  by 
section  1002  of  OPA  90.  establishes  that 
parties  responsible  for  oil  pollution  are 
liable  for  ail  cleanup  costs,  third-party 
compensation  claims,  and  natural 
resource  damage.s  as  follows; 

(a)  A  responsible  party  is  totally  liable 
(i.e.,  its  liability  is  unlimited)  for  spills 
resulting  from  gross  negligence,  willful 
mi-sconduti.  or  violation  of  (x-rtain 
Federal  regulations; 

(b)  A  responsible  party's  liability  is 
limited  if  the  spill  is  the  result  of 
negligence,  other  than  gross  negligence, 
willful  misconduct,  or  violation  of 
certain  Federal  regulations: 


(c)  A  responsible  party  is  totally 
absolved  from  liability  for  spills  caused 
solely  by  acts  of  God.  war.  unforeseeable 
acts  of  third  parties  (except  contractors 
and  so  long  as  the  responsible  party 
exercised  due  care  and  took  precautions 
against  foreseeable  acts  of  third  parties), 
or  a  combination  of  the  three. 

5.  Limits  of  Liability 

In  general,  section  1004  of  OPA  90  (33 
U.S.C.  2704)  allows  limited  liabilities 
lor  parties  responsible  for  oil  spills 
under  certain  circumstances  (essentially 
spills  due  to  negligence  other  than  gross 
negligence,  willful  misconduct,  or 
violation  of  certain  Federal  regulations). 
Section  1004(a)  sets  specific  limits  for 
five  categories  of  vessels  and  facilities: 
tank  vessels,  other  vessels,  onshore 
facilities,  offshore  facilities,  and 
deepwater  ports.  For  deepwater  ports, 
the  limit  of  liability  was  set  at  $350 
million.  However,  section  1004(d) 
recognizes  that  $350  million  might  be 
ail  inappropriately  high  limit  for 
deepwater  ports  and  requires  that, 
following  a  study  of  the  relative  risks,  a 
rulemaking  be  initiated  for  establishing 
an  appropriate  liability  limit  for 
deepwater  ports  (but  not  less  than  $50 
million). 

It  should  be  noted  that  other 
provisions  in  section  1004(d)  of  OPA  90 
may  also  result  in  future  adjustments  of 
limits  of  liability  for  all  facilities, 
including  deepwater  ports.  These 
adjustments  may  be  made  from  time  to 
time  to  reflect  significant  increases  in 
the  Consumer  Price  Index  (CPI)  since 
1990. 

6'.  Oil  Spill  Liability  Trust  Fund 

The  Oil  Spill  Liability  Trust  Fund 
(hereafter  the  "Pollution  Fund")  is  a 
Federally-managed  trust  fund  for  .several 
oil  pollution  .-i>lated  purposes.  It  is 
funded  b>  a  .)-cent-per-barrel  levy  on 
domestic  crude  oil  and  all  imported  oil 
(crude  and  product). 

One  of  the  Pollution  Fund's  more 
important  purposes  is  to  pay  cleanup 
co.sts.  claims,  and  damages  after  the 
responsible  party  has  met  its  limit  of 
liability  for  an  accidental  spill,  or  in  the 
event  that  the  responsible  party  is 
totally  absolved  ftt)m  liability  (for  spills 
caused  by  acts  of  war.  God,  etc.).  This 
ensures  that  innocent  parties  injured  by 
a  spill  are  compensated  for  their  losses, 
regardless  of  the  responsible  party's 
liability.  The  Pollution  Fund,  in  turn,  is 
limited  in  its  liability  to  $1  billion  per 
incident. 


7.  Factors  for  Determining  an 
Appropriate  Limit  of  Uiability 

The  Department  of  Transportation  has 
determined  that  it  is  appropriate 


national  policy  that  the  limit  of  liability 
for  a  deepwater  port  should  be 
sufficiently  high  enough  to  cover  all 
costs  associated  with  the  maximum 
credible  negligent  spill  for  which  the 
port  would  be  liable.  A  "credible 
accident"  would  be  one  that  was  Ihe 
result  of  negligence  other  than  gross 
negligence,  willful  misconduct,  or 
violation  of  applicable  Federal 
regulations.  A  facility  experiencing  a 
credible  accident  would  have  linnled 
liability.  Costs  for  a  negligent  spill 
would  be  borne  by  the  Pollution  Fimd 
once  the  deepwater  port  has  met  its 
limit  of  liability. 

Setting  a  limit  of  liability  in 
accordance  with  this  policy  entails  two 
studies:  a  risk  analysis  of  the  de<>pwalf!r 
port  to  determine  its  ma.ximum  credible 
spill,  and  an  economic  analysis  to 
determine  the  costs  (cleanup.  Iliiril 
party  compensation,  and  natural 
resource  damages)  of  such  a  spill. 

The  ri.sk  analysis  .should  consider  tin; 
folio'.ving  factors: 

—Physical  layout  and  condition  of  Ih'; 

deepwater  port. 
—On-site  spill  rtssponse  capability. 
— S[»ill  history  of  the  deepwater  port. 
—The  pipeline  leak  detection  system. 
—Section-by-section  pipeline  analysis 

of  credible  spill  scenarios,  and 
—Other  spills  tor  which  the  doejivvater 

|)ort  might  be  .solely  or  jointly  liable 

(such  as  tanker  spills). 

The  economic  anal>-sis  should 
consider: 

—Spill  traje<:tories  for  the  maximum 

credible  spill, 
— Potential  response  (cleanup)  costs. 
—Potential  third  party  damage  costs. 

and 
— Putential  natural  resource  d:mi age 
co.sts. 

«.  Risk  Analysis  of  LOOP 

LOOP  does  not  have  any  crui.'f  oil 
storage  capacity  within  its  legally- 
defined  boundaries  as  a  deepwater  port. 
Therefore,  the  two  large!>t  sources  of 
potential  oil  spillage  for  which  LOOP 
might  be  solely  or  jointly  responsible 
are  its  pipeline  system,  and  a  tanker 
ailling  at  the  port.  Each  of  these  were 
analyzed  in  a  risk  analysis. 

Based  upon  engineering  information 
provided  by  LOOP  concerning  the 
pipeline  system  and  tanker  operations  at 
the  port,  the  Coast  Guard  has  prepared 
a  risk  analysis  of  the  LOOP  deepwater 
port  in  order  to  determine  the  credible 
spillages  that  could  occur  under 
accidental  circumstances.  This  analysis, 
entitled  "Risk  Analysis  for  the 
Louisiana  Offshore  Oil  Port  (LCXJP)."  is 
available  in  the  public  docket  for  this 
rideinaking. 
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The  risk  analysis  examined  each  oil 
transferring  component  of  the  LOOP 
deepvvnter  port,  from  the  floating  hoses 
that  connect  the  tanker  at  an  SPM  to  the 
main  oil  pipeline  connecting  the  marine 
terminal  to  the  mainland.  For  each  of 
these  components,  the  analysis 
considered  all  credible  accident 
scenarios  that  could  violate  its  oillight 
integrity.  These  scenarios  included 
adverse  weather,  overruns  by  surface 
vessels,  propeller  and  anchor  damage, 
material  defects  or  failures,  maintenance 
mishaps,  and  corrosion  leaks.  For  each 
scenario  the  leakage  rate,  detection  time, 
and  consequential  oil  spillage  were 
determined. 

The  risk  analysis  also  looked  at  tanker 
spill  scenarios  where  LOOP  might  be 
solely  or  jointly  responsible  for 
accidental  spills  from  a  tanker. 

Scenarios  based  upon  damage  caused 
by  acts  of  war,  God.  or  third  parties 
were  not  evaluated  because  a  deep- 
water  port  is  not  liable  for  such  spills. 

9.  LOOP'S  Pipeline  System 

LOOP'S  pipeline  system  is  designed  to 
transfer  crude  oil  at  rates  up  to  lOO.OOO 
bph  (barrels  per  hour).  However,  the 
actual  transfer  rate  at  any  given  time  is 
dependent  upon  the  cargo  pumping 
capacity  of  the  discharging  tanker.  Most 
of  the  tankers  calling  at  LCXDP  cannot 
discharge  at  the  ma.ximum  rate;  LOOP 
estimates  that  the  maximum  transfer 
rate  actually  occurs  less  than  10  percent 
of  the  time. 

The  pipeline  system  consi.sts  of  two 
floating  hoses  that  connect  the  tanker  to 
a  single-point  mooring  (SPM)  buoy,  and 
a  buried  .SG-inch  diameter  seafloor 
pipeline  that  connects  the  SPM  to  the 
LOOP  pumping  platform.  There  art; 
three  SPMs  at  the  LOOP  marine 
terminal  (but  only  one  at  a  time  actually 
transfer-^  oil).  A  z'l-mile.  48-in(:h 
diameter  seafloor  pipeline  connects  the 
pumpintj  platform  to  the  Fourchon 
booster  st;ition  (located  3  miles  inland 
from  the  beach)  and  then  to  the  Clovelly 
Dome  storage  facility  (another  2.3  miles 
away).  The  pipelines  are-constructed  of 
Vj-inch-thick  steel.  Offshore,  the  tops  of 
the  pipelines  are  buried  at  least  4  feet 
below  the  seafloor;  as  the  pipeline 
approaches  the  beach  it  is  buried  even 
deeixir. 

Ttu!  two  floating  hoses  are 
approximately  1.100  feet  long:  their 
volumetric  capacity  is  570  barrels  each. 
The  SPM  pipeline  is  8.1.50  feet  long:  its 
volumetric  capacity  is  approximatelv 
2.5,400  barrels.  The  main  oilipipeline  is 
approximati^ly  18  miles  long¥rom  the 
marine  terminal  to  the  beach:Mts 
\olumetric  capacity  is  213.000  barn^ls. 
During  a  transfer  operation,  the  total 
pressurized  pipeline  fdl  from  tanker  to 


beach,  including  the  SPM  and  pumping 
platform  components,  is  approximately 
240.000  barrels  (the  two  other  SPMs  are 
not  pressurized  and  are  isolated  by 
control  valves).  By  way  of  comparison, 
the  total  cargo  capacity  of  the  EXXON 
VALDEX  was  1.6  million  barrels. 

However,  there  is  no  credible  accident 
that  can  split  open  any  pipeline  along 
its  entire  length  and  completely  spill  its 
contents.  A  more  creditable  scenario  is 
a  local  rupture  or  fracture  of  the 
pipeline.  High  leakage  rates  can  only 
occur  while  the  pipeline  is  pressurized 
during  transfer  operations,  when  the 
internal  oil  pressure  is  considerably 
higher  than  the  external  mud  and 
seawater  pressure.  The  leakage  rate  will 
depend  upon  (1)  The  cross-sectional 
shape  and  area  of  the  rupture,  and  (2) 
the  internal  or  external  pressure 
differential,  which  may  be  200  to  450 
psi  (pounds  per  square  inch)  depending 
upon  how  far  offshore  the  leak  otcurs. 
The  total  amount  of  spillage  will 
depend  upon  how  much  time  elapses 
before  the  leak  is  detected  (or  suspected) 
and  the  pipeline  is  shut  down  and 
depressurized. 

W.  LOOP'S  Leak  Detection  System 

LOOP'S  main  oil  pipeline  (from  the 
offshore  marine  terminal  to  the  Clovelly 
Dome  storage  facility  45  miles  away)  is 
computer-monitored  by  a  Supervisory 
Control  And  Data  Acquisition  (SCADA) 
system  which  provides  flow  volume  and 
leak  detection  service.  LOOP's  SCADA 
system  consists  of  140  temperature, 
pressure,  density,  and  other  sen.sors  that 
provide  oil  flow  data  from  three  field 
sites  along  the  pipeline:  the  marine 
terminal,  the  Fourchon  booster  station, 
and  Clovelly  Dome.  Each  field  site  has 
two  redundant  SCADA  computers. 
Although  one  computer  is  designated  as 
primary  and  the  other  as  backup,  both 
computers  are  on-line  simultaneously 
and  independently  proce.ss  all  data.  In 
addition  to  performing  normal  data 
processing,  both  computers  also  monitor 
system  integrity  to  detect  any 
component  or  system  malfunctions 
(including  cross-che<:king  each  other 
.several  times  per  minute).  Electrical 
power  to  the  computers  and  sensors  is 
from  uninterruptable  power  sources 
(IJPSs).  The  field  site  computers 
communicate  with  the  computers  at  the 
LOOP  Operations  Center  via  microwave 
transmissions.  The  SCADA  system  can 
immediately  detect  any  pipeline 
malfunction  or  anomaly  and  trigger 
alarms  at  the  Operations  Control  Center. 
The  Operations  console  is  manned 
around  the  clock  with  two  persons  (Oil 
Movement  Controllers.  OMCs) 
whenever  oil  transfer  operations  are 
occurring.  From  the  Operations  coiisoli;. 
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the  OMCs  can  shut  down  the  pipeline 
by  remotely  closing  various  control 
valves  and  tripping  pumps  off-line. 
The  pipeline  sensors  are  scanned 
every  3  to  5  .seconds  by  the  SCADA 
computers,  which  immediately  compare 
them  to  allowable  high  and  low  values. 
A  major  rupture  of  the  pipeline  system 
will  cause  out-of-bounds  readings  at 
several  different  .sensors,  and  trigger 
alarms  at  the  Operations  Control  Center. 

To  detect  smaller  leaks  that  do  not 
cause  out-of-bounds  readings,  the 
SCADA  computer  also  continuously 
compares  the  actual  metered  inflow 
volume  at  the  marine  terminal  with  the 
e.stimated  flow  volume  at  various  points 
in  the  pipeline  (as  calculated  from  the 
sensor  data),  looking  for  volumetric 
discrepancies.  Short-term  discrepancies 
of  50  cubic  meters  (314  barrels)  in  13 
minutes  or  80  cubic  meters  (503  barrels) 
in  one  hour  will  trigger  an  alarm.  Even 
smaller  leaks  will  be  detected  on  the 
basis  of  long-term  discrepancies  of  200 
cubic  meters  (1,257  barrels)  in  48  hours, 
based  upon  the  metered  inflow  at  the 
offshore  terminal  and  the  meten>d 
outflow  at  Clovelly  Dome.  This 
threshold  is  the  limit  of  the  line 
sur\eillance  sensitivity. 

LOOP  investigates  adiscrepancy  by 
performing  calibration  checks  of  the 
sensors  and  meters.  If  these  do  not 
reveal  any  malfunctions  or  resolve  the 
imbalance,  then  a  special  pipeline 
overflight  will  be  initiated  to  visually 
.search  for  any  leakage.  If  necessan,'.  the 
pipeline  can  also  be  pressure-tested  in 
conjunction  with  the  overflight.  A 
pressure  test  would  consist  of  stopping 
the  oil  flow,  statically  pre.ssurizing  the 
pipeline  to  200  psi,  and  monitoring  the 
pressure  for  a  minimum  of  1  hour.  Anv 
loss  in  pressure  would  indicate  a 
leakage.  In  its  12-year  operating  historv. 
LOOP  has  never  had  to  pressure  test  the 
main  pipeline  due  to  a  volumetric  flow 
discrepancy.  (The  pipeline  has  been 
pressure-tested  twice  for  other  reasons 
not  related  to  volumetric  discrepancies, 
and  the  floating  hose  and  SPM  sections 
of  the  pipeline  are  routinely  pressure- 
tested  as  part  of  post-maintenance 
integrity  verification  before  being  put 
back  into  service). 

In  addition  to  the  SCADA  system, 
LOOP  also  conducts  weekly  overflight.s 
of  the  entire  45-mile  pipeline  right-of- 
way  for  visual  detection  of  anv  leaks 
and  to  ensure  that  no  unauthorized 
third-party  activity  (ashore  or  afloat)  is 
occurring  which  may  damage  the 
pipeline.  Such  activity  might  be  a 
dredging  operation  in  the  marshes  or  an 
oil  drilling  rig  being  positioned  in  the 
vicinity  of  the  LOOP  pipeline. 

The  floating  hose  and  SPM  seafloor 
pipeline  section  between  tanker  and 


pumping  platform  (approximately  one 
and  a  half  miles)  is  not  directly 
coniputer-monitpred.  A  major  pipeline 
rupture  along  this  section  will  create  an 
abnormal  pressure  drop  at  the  suction 
side  of  the  booster  pumps  on  the 
pumping  platforaj.  detectable  by  the 
SC.^DA  sensors.  Such  a  pressure  drop 
would  also  be  apparent  to  personnel  on 
VN-atch  in  the  tanker's  cargo  control 
room,  who  would  initiate  a  shutdown  of 
the  tanker's  cargo  pumps.  A  minor  leak 
will  create  a  surface  slick,  visually 
detei;table  from  the  tanker,  pumping 
platform,  or  service  vessels  always 
operating  around  the  Marine  terminal. 
Whenever  a  tanker  is  discharging  at  an 
SPM.  a  LOOP  service  ve.ssel  also 
conducts  sunri.se  and  sunset  inspections 
each  day  along  the  SPM  pipeline  and 
around  the  tanker. 

/  /   Major  Pipelinp  Spill  Scenarios 

Major  pipeline  spill  scenarioiJ  are 
based  upon  total  ;fcverance  of  the 
pipeline  during  a  full-capacity  transfer 
operation  at  lOO.pOO  bph  flow  rate. 
There  are  two  pgijnts  in  the  pipeline 
.system  where  makiinum  spills  could 
occur:  Severance  jaf  the  main  oil 
pipeline  (which  connects  the  terminal 
to  shore),  and  seviyance  of  a  floating 
hose  (that  connects  the  tanker  to  the 
SPM).  [ 

(nl  Severance  of\main  oil  pipeline: 
riie  scenario assiitied  complete 
severance  and  offset  of  the  pipeline  by 
48  inches,  allowiiig  full,  unimpeded 
discharge  from  tht;  .severed  end.  This 
severance  was  as<ijmed  to  ocf:ur  at  the 
midway  point  (SGiOOO  feet)  between  the 
marine  terminal  apd  the  Fourchon 
booster  station,  which  is  the  furthest 
distance  (10.6  miles)  from  any  of  the 
SC.^DA  sensors.  This  represents  the 
longest  time  delay  (16  seconds)  before 
the  transient  pres.4ure  wave  would  reach 
u  sensor.  The  water  depth  at  that  point 
is  50  to  60  feet,  well  within  the  working 
ran^e  of  divers  to  effect  repairs. 

The  failure  analysis  determined  that, 
within  24  seconds  of  the  rupture,  the 
SCADA  computer  would  identify 
abnormal  pressure  data  at  both  the 
marine  terminal  and  Fourchon  booster 
station  sensors  and  trigger  alarms  at  the 
LOOP  Operation  Control  Center.  Full 
.system  shutdown  {tripping  boo.ster 
pumps  off-line,  hydraulically  closing 
control  valves,  and  depressurization  of 
the  pipeline)  would  be  accomplished  in 
3  minutes  from  rupture.  The  estimated 
spillage  during  this  shutdown  period 
would  be  2.785  barrels. 

After  shutdown.,  and  becau.se  its 
density  is  heavier  than  crude  oil. 
seawater  will  begin  to  flow  into  the 
"offshore"  rupturwl  pipemouth. 
displacing  an  equail  volume  of  crude  oil 


out  of  the  pipe.  Because  the  seafloor 
gradient  is  nearly  flat  (110  feet  of  water 
depth  over  18  miles  of  pipeline  length), 
this  will  be  a  low-energy  displacement 
process.  For  the  first  few  minutes  after 
rupture  the  displacement  rate  will  be 
approximately  1,366  bph.  but  will  slow 
down  rapidly  as  the  seawater  intrudes 
deeper  into  the  pipeline  and  must 
overcome  the  increasing  resistance 
(viscosity  and  other  frictional  los.ses)  of 
displacing  oil  back  out  of  the  pipe.  After 
14  minutes  the  displacement  rate  would 
be  approximately  877  bph,  and  after  5 
hours  it  would  be  approximately  367 
bph.  Over  a  5-hour  period  it  is  estimated 
that  the  seawater  will  intrude 
approximately  2.150  feet  into  the 
pipeline,  displacing  2.409  barrels  of 
crude  oil. 

Depressurization  of  the  "onshore  " 
pipeline  (from  rupture  to  Clovelly  Dome 
33  miles  away)  would  take  51  seconds, 
during  which  time  approximately  500 
barrels  of  .seawater  will  be  .sucked  into 
the  ruptured  pipemouth.  LOOP  would 
keep  the  shoreside  pumps  on  line  in 
order  to  maintain  suction  on  the 
pipeline  and  continue  drawing  in 
seawater:  30  minutes  of  this  suction 
would  assure  a  full  water  plug  in  the 
pipeline,  precluding  any  oil  backflow 
out  of  that  ruptured  pipemouth  (a  full 
water  plug  would  be  approximately 
3,868  barrels). 

In  the  meantime,  LCX)P  will  also 
activate  its  response  plan  for  locating 
and  plugging  a  pipeline  rupture.  LCX)P 
miiintains  a  service  ves.sel  and  a  team  of 
di\ers  continuously  on-duty  at  the 
marine  terminal.  The  .service  vessel  can 
transit  the  18-mile  offshore  di.stance  in 
le.ss  than  2  hours,  following  the  pipeline 
and  searching  for  the  surface  slick.  Once 
lo<.ated.  divers  would  In?  able  to 
temporarily  seal  off  the  open  pifKtmouth 
within  3  hours.  Complete  repairs  to  the 
pipeline  would  be  accomplished 
without  further  spillage,  using  pipe 
stoppling  and  repair  techniques  already 
developed  by  industr>'. 

Therefore,  the  maximum  spillage 
expected  from  severance  of  the  main  oil 
pioeline  is  not  more  than  5.194  barrels. 
(hi  Severance  of  a  floating  hose:  Two 
24-inch  ID  floating  hoses  connect  the 
tanker  to  the  pipeline  manifold  located 
on  the  seafloor  at  the  base  of  the  SPM. 
Each  hose  string  is  designed  for  a  flow 
rate  of  50.000  bph.  and  is  approximately 
1 .100  feet  long,  made  up  of  24  to  26 
hoses  bolted  together.  The  wall 
construction  of  a  hose  is  an  inner  liner 
of '  4-inch-thick  rubber,  surrounded  by 
%  inches  of  multi-plv  cord 
reinforcement  (either  steel  wire  or  poly 
cord),  two  helix  windings  of  v.-incii 
steel  wire,  a  'A-inch  outer  liner,  and  a 
'♦-inch  reinfonjed  rubt»er  covx*ring. 


Total  severance  of  a  floating  hose 
would  cause  a  substantial  pres.sure  drop 
in  the  pipeline.  This  pressure  drop 
would  be  detected  by  the  SCADA 
sen.sors  at  the  suction  side  of  the  booster 
pumps  on  the  pumping  platform, 
triggering  alarms  at  the  LOOP 
operations  center.  Simultaneously,  the 
pressure  drop  would  also  be  apparent  to 
the  cargo  officer  in  the  pump  room 
aboard  the  tanker.  The  risk  analy.sis 
determined  that  emergency  shutdown 
and  depre.ssurization  would  take  3 
minutes  (1  minute  for  failure 
recognition.  2  minutes  to  trip  puinjjs 
offline  and  close  control  valves  on  the 
tanker  and  SPM  manifolds).  Pr»;ssurizod 
outflow  during  that  period  is  e.stimated 
to  be  1,667  barrel.s.  Assuming  completM 
volumetric  lo.ss  of  the  hose  contents 
itself  (570  barrels)  and  the  SPM 
manifold  (96  barrels),  the  total  spillage 
would  \>c  2.333  barrels. 

12.  Other  Pipeline  SpilN 

The  leak  detection  thresholds  of  llii; 
SCADA  sy.stem  are  314  barrels  wilhin 
13  minutes.  .503  barrels  within  1  hour, 
and  1,257  barrels  within  48  hours.  Thus, 
the  SCAIM  .system  is  expected  to  (ieltM.I 
any  leak  of  26  bph  or  more,  for  a 
niaximunj  spillage  of  1.257  barrels 
before  discovery. 

Leaks  of  a  les.ser  nte  would  bv  below 
the  detedion  level  of  the  SCAD.^  system 
and  would  therefore  have  to  be  detei  ted 
visually  as  surface  slicks,  discovered 
from  service  vessels  or  overhead  fliglits. 
Because  of  the  high  level  of  service 
vessel  activity  around  the  port,  the  risk 
analysis  assumes  that  surfa«:e  slicks 
within  the  LOOP  safety  zone  will  be 
discovered  within  24  hours.  Because  of 
the  high  level  of  aviation  (lu-licopler) 
activity  around  the  waters  of  the  Gull, 
the  risk  analysis  a.ssumes  that  slicks  in 
open  water  will  be  discovered  wilhin  72 
hours.  These  discovery  time  delays  nrv. 
conservatively  long,  allowing  for 
periods  of  night  (when  visual  detwiion 
is  unlikely)  and  also  recognizing  that 
small  leaks  from  a  seafloor  pipeline  (in 
100  feet  of  water)  may  be  thinly 
dispersed,  and  therefore  mort;  (!:lh(;ult 
to  notice,  by  the  time  the  oil  reac:hes  the 
surface.  However,  once  dis<:overed, 
leakages  would  Ihs  reduced  to  trickle 
amounts  by  shutting  down  and 


depressurizing  the  pipeline. 

The  LOOP  risk  analysis  tlet»'rIninl^d 
that  small  pipeline  spills  could  nsult 
from  corrosion  pits,  failure  of  boiled 
conne<:tions  (gasket  or  flange  leaks), 
lesser  pipeline  ruptures,  or  maintenance 
mi.shaps. 

Ix*akage  from  corrosion  pits  in  the 
pipeline  would  de[)end  upon  the  size  of 
the  corrosion  hole  and  the  oil  pressun? 
within  the  pipeline.  Inili.illy.  the  hole 
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would  he  no  more  than  a  pinhole  in 
size,  but  would  enlarge  over  time.  The 
leakage  rate  from  a  VH-inch  diameter 
hole  at  a  pressure  of  172  psi  would  be 
6  bph.  If  the  leak  occurred  within  the 
safety  zone  (i.e.,  discovered  within  24 
hours),  spillage  would  be  no  more  than 
144  barrels.  If  the  leak  occurred  in  open 
water  somewhere  between  terminal  and 
shore  (i.e..  discovered  within  72  hours), 
spillage  would  be  no  more  than  432 
barrels. 

Total  failure  of  a  bolted  connection 
(i.e.,  complete  separation)  is  considered 
unlikely  becau.se  of  the  number  of  bolts 
involved.  More-likely  are  partial  failures 
resulting  in  gasket  or  flange  leaks;  at 
normal  working  pressures,  leakage  rates 
are  estimated  to  be  8  bph.  All  bolted 
pipeline  connections  are  within  the 
safety  zone;  therefore,  leaks  would  be 
discovered  within  24  hours.  A  leaking 
connection  from  a  floating  hose  might 
spill  204  barrels  before  discovery. 
However,  many  of  the  bolted 
connections  are  on  the  tanker  or 
pumping  platform  where  leaked  oil 
would  be  contained  by  spill  coamings  or 
troughs  and  discovered  during  normal 
watch  keeping  rounds. 

Another  possible  spill  source  would 
be  from  a  floating  hose  if  run  over  by  a 
service  craft  or  fishing  vessel  that 
slashes  the  hose  with  its  propellers.  The 
risk  analysis  determined  that  the  .steel- 
reinforced  wall  construction  of  the 
hoses  makes  it  unlikely  that  they  could 
be  fully  severed  by  the  propellers  of 
service  vessels.  Rather,  a  slash  might 
penetrate  through  the  inner  wall  of  the 
hose.  Such  a  slash  would  leak  onlv 
when  the  pipeline  was  pressurized;  total 
leakage  is  estimated  to  be  not  more  than 
Ifi.")  barrels. 

The  large.st  maintenance  accident 
would  be  spillage  of  the  entire  contents 
of  a  floating  hose  and  the  SPM  base 
(appro.ximately  667  barrels). 

13.  Tankpr  Spill  Analysis 

OPA  90  relieves  a  deep  water  port  of 
any  liability  for  tanker  spills  caused 
solely  hy  the  tanker.  Thus.  LOOP  is  not 
responsible  for  spills  solely  caused  by 
malfunctioning  tanker  equipment  (suCh 
as  valves  or  seachests),  or  human  error 
by  tanker  personnel  (such  as  discharge 
of  oily  bilgewater),  or  from  other 
accidents  aboard  the  tanker  (such  as  fire 
or  explosion)  which  are  not  cau.sed  l)v 
LOOP. 

For  most  of  the  time  during  its  call  at 
LOOP,  a  tanker  is  under  sole  command 
and  control  of  its  master  and  officers, 
who  are  responsible  for  safe  operation 
and  maintenance  of  their  vessel  and  its 
etjuipment.  and  for  compliance  with  all 
applicable  Federal  regulations. 
However,  there  are  certain  tanker  spill 


.s«:enarios  for  which  LOOP  might  bo 
liable  (solely,  or  jointly  with  the  tanker). 
These  scenarios  ari.se  during  those 
periods  when  the  tanker  is  under  joint 
navigational  responsibility  of  LOOP  and 
its  own  master,  or  joint  transfer 
responsibility  during  discharge  of  the 
tanker's  cargo  oil.  Becau.se  of  these  joint 
responsibility  situations,  LOOPs 
potential  liability  for  a  tanker  spill  must 
be  reviewed  as  part  of  this  rulemaking. 

14.  S'dvigationRplated  Tnnkt'r  Spill 

Joint  navigational  responsibility  e.xists 
when  the  tanker  is  maneuvering  within 
the  port's  safety  zone  under  direction  of 
LOOP'S  Ves.sel  Traffic  Controller,  or  is 
maneuvering  to  or  from  the  SPMs  with 
the  LOOP  mooring  master  on  board. 
(Although  LOOP  reports  that  the 
mooring  masters  are  independent 
contrai;tors  to  LOOP,  OPA  90  does  not 
limit  or  relieve  the  liabilitv  of  a 
responsible  party  for  acts  or  omi.ssions 
by  its  agents  or  contractors.) 

The  most  serious  navigation-related 
accident  that  could  occur  at  a  deepwater 
port  would  be  a  collision  betwetMi  a 
tanker  and  another  tanker  or  platform.  A 
possible  cause  for  such  a  collision  could 
be  mechanical  failure  of  the  tanker's 
steering  system.  In  1990,  LOOP 
conducted  a  risk  analysis  that  examined 
steering  and  propulsion  failure 
scenarios  of  tankers  maneuvering 
around  the  safety  zone.  As  a  result  of 
this  .study,  LOOP  contracted  a  purpose- 
built  tractor  tug  that  is  specifically 
designed  for  controlling  disabled 
tankers.  This  tractor  tug.  the  LOOP 
RESPONDER,  has  been  in  service  at 
LOOP  since  1992. 

Les.ser  navigation-related  tanker 
spills,  resulting  from  bona  fide 
accidents  where  LOOP  might  bt;  found 
solely  or  jointly  liable,  are  more 
possible.  One  of  these  is  a  mooring 
overrun  where  the  tanker  runs  over  the 
SPM  while  maneuvering  to  or  from  the 
buoy.  The  risk  analysis  determined  that 
the  worst-case  outcome  for  a  mooring 
overrun  would  be  severance  of  the  two 
floating  hoses,  spilling  a  maximum  of 
209  barrels.  Because  of  the  slow  tanker 
speeds  during  mooring  and  unmooring 
operations  (less  than  5  knots),  and  the 
heavy  fendering  arrangements  on  the 
SPM  buoy,  fupture  of  the  tanker's  hull 
(by  impact  with  the  SPM  buoy)  is  not 
expected. 

Another  possible  accident  is  a 
collision  between  a  service  vessel  and  a 
tanker.  Once  again,  however,  the  tanker 
hull  is  not  expected  to  be  ruptured 
because  of  the  slow  relative  .speeds  and  . 
fendering  arrangements  on  the  service 
vessels. 

The  risk  analysis  concluded  that  it 
was  not  possible  to  predict  a  maxinuim 
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spill  size  IVori!  an  a(  i  i  Ji-m  ii;\  uiviiij;  ;i 
tanker.  This  is  because  there  are  too 
ninny  circumstances  and  variables  th.ii 
influence  the  outllow.  However,  it  is 
unlikely  that  such  accidents  could  occur 
withoui  being  in  violation  of  Federal 
regulations,  particularly  those  goxorniiiL; 
tanker  mo\ements  within  the  safi-tv 
zone.  In  such  a  case,  the  responsible 
party  (LOOP  or  the  tanker)  would  not  br 
allowed  to  limit  its  liability,  regardless 
of  the  limits  established  by  this 
rulemaking. 

25.  Transfrr-RHated  Tankt^r  Spill 

Joint  transff-r  responsibilitv  o<:curs 
when  the  tanker  operates  its  tarijo 
pumping  system  in  response  to 
directions  from  LOOP's  Oil  Movement 
Controller.  A  tanker  spill  during  Iransfir 
operations  is  expected  to  be  associiited 
with  the  bolted  connections  u  ht're 
LOOP'S  floating  hoses  conne<  t  to  the 
tanker's  (  argo  manifold.  Because  LOOP 
furnishes  the  gaskets  and  boil.s  used  in 
making  the  connection,  and  oversees  th.- 
bolting  and  unbolting  of  the  hoses, 
LOOP  is  jnitentially  liable  for  any 
spillage  from  the  connet;tion. 

rhe  risk  analysis  determined  that 
complete  failure  (separation)  of  the 
bolted  connection  v.as  improbable 
because  of  the  size  and  number  of  bulls 
u.sed.  It  is  more  likely  that  spills  would 
be  caused  by  leaks  resulting  from  a 
poorly-sealed  connection.  The  risk 
analysis  determined  that  such  spills 
would  be  less  than  10  barrels  (the  most 
serious  being  the  result  of  a  gasket 
failun.'). 

Hi.  Uistnriccd  Spill  Costs 

At  this  time  there  is  no  eronomic 
model  for  projecting  costs  of  an  oil  spil! 
along  the  Louisiana  Gulf  coast.  There 
have  bet;n  some  re<:enl  crude  oil  spills 
in  those  waters,  but  the  final  costs  are 
not  yet  known.  Accordingly,  estimating 
the  cost  of  a  maximum  credible  spill 
must  be  done  from  broader  historical 
data  on  U.S.  spills. 

The  Coast  Guard  and  Volpe  Xationnl 
Transportation  Systems  Center  (TSC) 
commissioned  the  Unisys  Corporation 
and  Mercer  Management,  Inc.  to  sfudv 
and  develop  oil  spill  cleanup  cost.s. 
third-party  compensation,  and  natural 
resource  damage  data. 

The  results  are  presented  in  the  dratt 
Interim  Report  "OPA  90:  Regulatory 
Impact  Analysis  Review — Spill  Unit 
Values,  "  dated  September  15,  1992.  The 
study  researched  all  tank  vessel  oil 
spills  of  over  100.000  gallons  (2.3H1 
barrels)  that  occurred  in  U.S.  waters 
between  1980  and  1990.  The  study's  oil 
spill  database  contains  cost  information 
for  some  .59  incidents,  representing  7R 
percent  of  the  lota!  volume  spilled  from 


1980  to  1990,  and  89  percent  of  all  oil 
spilled  in  incidents  of  at  least  100.000 
gallons.  Although  cleanup  costs  and 
third-party  damages  are  well 
documented,  natural  resource  damage 
settlements  are  nelatively  few. 

The  study  determined  that  location  of 
a  spill  was  a  significant  factor  in 
cleanup  and  third  party  costs.  For 
example,  the  weighted  average  cost  for 
a  dirty  product  spill  in  internal  or 
headland  waters  was  $41,652  per  metric 
ton  but  only  $8,364  per  metric  ton  for 
spills  12  to  200  miles  offshore  (costs  in 
1992  dollars  for  U.S.  spills  1980-1990, 
weighted  by  spill  size).  The  study 
developed  a  range  of  unit  cost  values  for 
"clean"  and  "dirty"  product  spills.  For 
dirty  product  spills,  which  would 
include  crude  oil.  the  range  of  unit 
values  was  from  $121  to  $264  per  gallon 
(S5.082  to  $11,088  per  barrel). 

It  is  noted  that  several  recent  spills 
are  in  the  process  of  litigation  or 
settlement,  and  may  therefore  provide 
more-current  cost  data  by  the  time  of  the 
final  rule  for  this  rulemaking. 
Accordingly,  the  Department  may  find  it 
appropriate  to  use  the  more  current  cost 
data  for  its  limit  of  liability 
determination. 

;  7.  LOOP'S  certifi(;ation  of  financial 
responsibility      I 

Under  the  original  Deepwater  Port  Act 
of  1974  (DPA).  the  deepwater  port  had 
a  liability  limit  of  $50  million  except  for 
spills  caused  by  gross  negligence  or 
willfid  misconduct,  whereupon  liability 
was  unlimited.  Section  18  of  the  DPA 
required  the  deepwater  port  to  "carry 
insurance  or  give  evidence  of  other 
financial  responsibility  in  an  amount 
sufficient  to  meet  the  liabilities  imposed 
by  Ithe  DPA]."  In  1980,  LOOP  and  the 
Department  of  Transportation  signed  a 
memorandum  of  luiderstanding  (MOU) 
which  established  that  LOOP  must 
provide  annually  evidence  of  financial 
responsibility  in  the  amount  of  $150 
million.  The  MOU  outlines  a  two-part 
requirement:  that  LOOP  must  maintain 
1)  a  net  worth,  including  fixed  assets,  of 
$50  million,  and  2)  a  combination  of 
working  capital  and  insurance  totalling 
$100  million  (after  deducting  any  claims 
and  insurance  deductibles).  Shortfalls  in 
these  minimum  levels  must  be  made  up 
with  insurance.  Thus,  the  MOU 
established  a  minimum  financial  worth 
of  LOOP  of  $150  million.  LOOP  submits 
quarterly  reports  to  the  Department 
demonstrating  that  it  is  meeting  the 
minimum  requirements  as  set  forth  in 
the  MOU.  Although  OPA  90  revised  the 
DPA  (specifically  deleting  section  18) 
and  established  a  new  liability  limit  at 
$350  million,  the  terms  of  the  MOU  are 


still  being  observed,  pending  the 
outcome  of  this  rulemaking. 

Adoption  of  a  $150  million  liability 
limit  would  confirm  DOT's  past 
requirement  for  LOOP's  financial 
responsibility.  DOT's  assessment  was 
that  $150  million  would  suffice  for  most 
oil  spills.  A  liability  limit  in  the  $150 
million  range  would  not  cause 
additional  expense  for  LOOP. 

18.  Background  on  the  S350  million 
statutory  limit  on  liability  for  negligence 

OPA  90,  Section  1004.  establishes  a 
liability  limit  of  $350  million  "for  any 
onshore  facility  and  a  deepwater  port." 
In  the  context  of  the  Exxon  Valdez  oil 
spill  which  significantly  influenced  the 
shaping  of  OPA  90.  Congress  decided 
that  the  $350  million  level  of  liability 
fitted  into  the  other  liability  provisions 
of  OPA  90,  in  particular  the  liabilitv  for 
tank  vessels.  The  Congress  believed  that 
the  risk  of  oil  spills  of  deepwater  ports 
warranted  a  $350  million  limit  and  it 
believed  that  insurance  would  be 
available  to  support  liability  up  to  this 
level.  For  damages  above  the  $350 
million  limit  OPA  granted  the 
deepwater  ports  the  benefit  of  payment 
of  the  damage  claims  out  of  the  Oil  Spill 
Liability  Trust  Fund.  Deepwater  ports 
have  been  subject  to  this  level  of 
liability  for  their  negligence  since  1990. 
In  OPA  90.  Section  1004(d).  Congress 
gave  the  Executive  Branch  authority  to 
adjust  the  liability  limit  for  onshore  and. 
deepwater  port  facilities  downwards  if 
such  an  adjustment  could  be  justified. 
The  assumption  of  OPA  90  is  that  the 
liability  limit  set  by  the  law  remains  as 
provided  by  the  statute,  unless  good 
reason  can  be  established  for  a  lower 
limitation.  At  this  time,  the  limit  of 
liabilitv  for  onshore  facilities  remains  at 
S350  million. 

Congrejis  did  not  require  the 
E.xecutive  Branch  to  study  adjustment  of 
the  limit  for  onshore  facilities  within 
any  specific  time  limit.  The  authority  to 
study  may  be  used  at  any  time. 
However,  in  regard  to  deepwater  ports. 
OPA  90  requires  a  .study  of  oil  spill  ri,sks 
in  one  year  after  enactment  of  OPA  90. 
The  resuhs  of  that  study  are  described 
elsewhere  in  this  NPRM.  Thus  the 
question  becomes  whether  the  DOT 
study  has  uncovered  new  information 
which  would  cause  the  Secretary  to 
establish  liability  limits  lower  than 
those  established  by  Congress.  If  new 
information  of  sufficient  weight  and 
magnitude  showing  that  the  risk  of 
"transportation  of  oil  by  vessel  results 
in  a  lower  operational  or  environmental 
risk  than  the  use  of  other  ports."  then 
the  Secretary  may  initiate  rulemaking  to 
find  the  level  of  liability  which  is  niort; 


appropriate  than  the  level  established 
by  the  statute. 

1  y.  Proposed  §  137.603    Limit  of 
Lability 

The  Department  has  determined  that 
it  is  not  appropriate  to  assign  a  single, 
universal  limit  of  liability  for  all 
deepwater  ports.  Rather,  a  limit  should 
be  set  individually  for  each  deepwater 
port,  on  the  basis  of  its  design,  location, 
spillage  risk,  and  estimated  costs  (clean 
up  costs,  third  party  compensation,  and 
natural  resource  damages).  Therefore, 
through  this  proposed  rule,  the 
Secretary  of  Transportation  would 
establish  an  appropriate  limit  of  liability 
for  negligence,  between  the  statutory 
limits  of  $350  million  and  $50  million, 
for  individual  deepwater  ports.  < 

Although  the  regulatory  text  section 
of  this  NPRM  proposes  a  range  of 
po.ssible  limits  of  liability  for  LOOP 
($50-$350  million),  the  Department  is 
particularly  focusing  on  three  possible 
limits,  as  follows: 

(1)  Maintain  the  present  limit  of 
liability  for  negligence  at  $350  million, 
as  e.stablished  by  OPA  90;  or 

(2)  E.stablish  a  limit  of  liability  for 
negligence  at  $58  million,  based  on 
LOOP'S  maximum  pipeline  spill  of 
5.194  barrels  and  the  TSC  recommended 
worst-case  cost  of  $11,088  per  barrel  for 
dirty  product  spills;  or 

(3)  E.stablish  a  limit  of  liability  for 
negligence  at  $150  million,  reflective  of 
the  1980  memorandum  of 
understanding  between  the  Department 
and  LOOP.  It  reflects  DOT's  risk 
as.sessment  in  1980,  based  upon  the  TSC 
range  of  spill  unit  costs  for  dirtv 
products  ($5,082  to  $11,088  per  barrel), 
this  limit  of  liability  would  provide  for 

a  spill  of  13.500  barrels  to  29,500 
barrels. 

The  Department  presents  these  three 
limits,  but  may  select  a  limit  within  the 
S50-S350  million  range  in  the  final  rule 
after  reviewing  specific  public 
comments  on  these  limit.s.  Additionally, 
the  Department  seeks  comments  on 
whether  it  should  reassess  and  possiblv 
readjust  the  liability  limit  at  fixed  time 
intervals. 

It  is  reiterated  here  that  the  unlinuted 
liability  provisions  of  the  law  are  not 
affected  by  this  rulemaking.  LOOP 
would  not  be  allowed  to  limit  its 
liability  for  spills  caused  by  gross 
negligence,  willful  misconduct,  or 
violation  of  certain  Federal  regulations 
in  accordance  with  section  1004  of  OPA 
90  (33  U.S.C.  2704). 
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Regulatory  Analysis  and  Nkitice 

DOT  Regulatory  Policies  and 
Procedures 

This  NPRM  is  considered  to  be  a 
significant  rulemaking  under  DOT 
Regulatory  Policies  and  Procedures,  44 
FR  11040,  because  of  substantial 
industry  interest. 

Executive  Order  12866 

This  NPRM  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12866,  and  it  has  been  determined  that 
it  is  not  an  economicalH'  significant 
rulemaking. 

Executive  Order  12612 

This  NPRM  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
it  does  not  have  sufBcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Department  must  consider 
whether  this  proposal  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  proposal  only  affects  a  single 
company,  Louisiana  Offshore  Oil  Port 
(LOOP),  Inc.,  which  owns  and  operates 
the  only  deepwater  port  in  the  United 
States  at  present.  Neither  LOOP 
specifically,  nor  deepwater  ports  in 
general,  qualify  as  small  business 
concerns.  Accordingly,  the  Department 
has  determined  that  this  proposal  does 
not  affect  any  small  business  entities. 

If  a  company  affected  by  the  proposed 
regulations  thinks  it  qualifies  as  a  small 
entity,  and  that  the  proposed  regulations 
will  have  an  adverse  economic  impact, 
then  it  should  submit  a  comment  (see 
ADDRESSES)  explaining  why  it  qualifies 
as  a  small  entity,  and  in  what  way  and 
to  what  degree  the  proposed  regulations 
will  affect  it. 

Paperwork  Reduction  Act 

This  NPRM  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act. 


Assessment 

The  original  Deepwater  Port  Act  of 
1974  (DPA)  (33  U.S.C.  1501.  etseq.  and 
43  U.S.C.  1333)  set  the  limit  of  liability 
for  a  deepwater  port  at  $50  million, 
except  for  unlimited  liability  for  spills 
caused  by  gross  negligence  or  willfnl 
misconduct.  Under  a  1980 
Memorandum  of  Understanding  (MOU) 
between  LOOP  and  the  Department  of 
Transportation,  LOOP  has  been 
periodically  certifying  to  the 
Department  that  it  is  maintaining  a 
combined  total  of  $150  million  of 
insurance,  working  capital  and  net 
worth.  This  is  the  amount  that  the 
Department  determined  to  be  necessary 
to  ensure  that  LOOP  could  meet  all  of 
its  habilities  (limited  and  unlimited)  in 
accordance  with  the  DPA. 

OPA  90  established  a  new,  $350 
million  limit  of  liability  for  the 
negligence  of  deepwater  ports,  but 
allows  for  the  Secretary  to  set  lower 
limits  as  appropriate  (but  not  less  than 
$50  million).  This  NPRM  presents  three 
proposed  limits  of  liability  under 
consideration  for  the  LOOP  deepwater 
port  within  the  range  $50-$350  milHon: 
(1)  $350  million  (the  status  quo  limit  set 
by  OPA  90),  (2)  $58  million  (based  upon 
the  worst-case  cost  of  maximum 
pipeline  spill),  and  (3)  $150  million 
(reflective  of  the  total  financial  worth 
requirement  per  the  MOU). 

Selecting  either  the  $58  million  or 
$150  million  options  would  have 
minimal  economic  effect  because  LOOP 
is  already  required  to  maintain  a 
minimum  worth  of  $150  million. 
Selecting  the  $350  million  may  or  mav 
not  have  an  impact  on  LOOP, 
depending  upon  its  present  net  worth. 
working  capital,  and  insurance    - 
coverage.  None  of  the  options, 
regardless  of  which  one  is  selected,  is 
likely  to  affect  the  general  private  sector, 
consumers,  or  Federal,  state  or  local 
governments.  Accordingly,  the 
anticipated  impact  of  this  proposal  is 
considered  so  minimal  that  it  does  not 
warrant  a  full  regulatory  assessment  or 
evaluation. 

National  Environmental  Policy  Act 

The  Department  has  determined  that 
this  rulemaking  is  administrative  in 


nature  and  therefore  is  categorically 
excludable  from  further  environmental 
assessment. 

List  of  Subjects  in  33  CFR  Part  137 

Claims,  Harbors,  Insurance,  Oil 
pollution. 

For  the  reasons  set  out  in  the 
preamble,  the  Department  proposes  to 
amend  33  CFR  part  137  as  follows: 

SUBCHAPTER  M— MARINE  POLLUTION 
RNANCIAL  RESPONSIBILITY  AND 
COMPENSATION 

PART  137— DEEPWATER  PORT 
LIABILITY  FUND 

1.  The  authority  citation  for  33  CFR 
part  137  is  revised  to  read  as  follows: 

Authority:  33  U.S.C  1509(a).  1512|a). 
1517(j)(l)).  2704;  49  CFR  1.46. 

2.  Subpart  G  is  added  as  foilow.s: 
Subpart  G— Limits  of  Liability 

Sec. 

137.601     Purpose. 

137.603     Limits  of  Liability 

Subpart  G— Limits  of  Liability 

§137.601    Purpose. 

(a)  This  subpart  sets  forth  the  limits 
of  liability  for  U.S.  deepwater  ports  in 
accordance  with  section  1004  of  the  Oil 
Pollution  Act  of  1990  (33  U.S.C.  2704). 

(b)  In  general,  the  limits  of  liability  for 
U.S.  deepwater  ports  will  be  established 
by  the  Secretarj'  of  Transportation  on  a 
port-by-port  basis,  after  reviewing  a  spill 
risk  analysis  and  associated  costs  for 
which  the  port  could  be  liable.  The  limit 
for  negligence  of  the  deepwater  port  will 
not  be  less  than  $50  million  or  more 
than  $350  million. 

§  137.603    Limits  of  Liability. 

(a)  The  limit  of  liability  for  negligen«;e 
of  the  deepwater  port  licensed  and 
operated  by  Louisiana  Offshore  Oil  Port 
(LOOP),  Inc.,  is  (range  $50,000  to 
5350,000). 

(b)  (Reserved) 

D.ifed:  February  2,  1995. 
Federico  Pena, 

Secretary  of  Transportation. 

[FR  Dot.  95-3039  Filed  2-3-9S;  8:45  am) 
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RESOLUTION  TRUST  CORPORATION 

12  CFR  Part  1617 
RIN  3205-AA08 

Minority  and  Women  Owned  Business 
and  Law  Firm  Program 

AGENCY:  Resolution  Trust  Corporation. 
action:  Final  rule. 

SUMMARY:  The  Resolution  Trust 
Corporation  (RTC)  hereby  promulgates  a 
final  rule  implementing  section  1216(c) 
of  the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989 
(FIRREA),  section  401  of  the  RTC 
Refinancing,  Restructuring  and 
Improvement  Act  of  1991  (RRIA)  and 
section  21A(vv)  of  the  Federal  Home 
Loan  Bank  Act  (FHLBA),  which  was 
added  by  section  3(a)  of  the  Resolution 
Trust  Corporation  Completion  Act  of 
1993,  (RTCCA).  The  final  rule  augments 
the  RTC's  existing  outreach  program, 
which  ensures  the  inclusion  of 
minorities  and  women  and  entities 
owned  by  minorities  and  women  in  RTC 
contracting  to  the  maximum  extent 
possible,  bv  meeting  the  mandates  in 
RRIA  and  the  RTCCA.  Specifically,  this 
rule  augments  the  bonus  points  required 
by  the  RRIA  for  firms  owned  or 
controlled  by  minorities  or  women,  as 
well  as  for  other  entities  in  which  they 
have  substantial  involvement.  The  final 
rule  implements  new  requirements 
imposed  by  the  RTCCA.  including  the 
requirement  that  the  RTC  revise  its 
contracting  procedures  to  ensure  that 
minority  and  women  owned  businesses 
and  law  firms  are  not  inadvertently 
excluded,  and  that  contracts  with  fees  of 
equal  to  or  greater  than  5500,000  not  be 
awarded  unless  the  contractor 
subcontracts  specified  percentages  of 
work  to  minority  or  women  owned 
businesses  and  law  firms. 
EFFECTIVE  DATE:  This  regulation  is 
effective  February  8,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Johnnie  B.  Booker,  Vice  President, 
Division  of  Minority  and  Women's 
Programs,  Resolution  Trust  Corporation, 
801  17th  Street,  N.VV..  Washington,  DC 
20434-0001,  202-416-6925.  This  is  not 
a  toll-free  number. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

FIRREA,  enacted  on  August  9,  1989, 
amended  the  FHLBA,  12  U.S.C.  1421  et 
seq.,  by  adding  section  21A.  that 
established  the  RTC.  Section 
21A(b)(ll)(A)(ii)  provides  that,  in 
carrying  out  the  duties  of  the  RTC.  the 
services  of  independent  contractors 
shall  be  utilized  if  deemed  practicable 


and  efficient  by  the  RTC.  FIRREA,  at 
section  1216. 12  U.S.C.  1833e, 
additionally  required  the  RTC  to 
prescribe  regulations  to  establish  and 
oversee  a  minority  and  women  outreach 
program  to  ensure  inclusion,  to  the 
maximum  extent  possible,  of  minorities 
and  women  and  entities  owned  by 
minorities  and  women  in  contracting 
activities  of  the  RTC. 

On  August  15,  1991.  the  RTC 
published  in  the  (56  FR  40484)  an 
Interim  Final  Rule  (12  CFR  1617)  (1991 
Rule)  to  govern  the  outreach  portion  of 
the  program.  The  1991  Rule  also 
provided  standards  for  qualifying  as  a 
minority  and  women  owned  business 
(MWOB)  or  minority  and  women  owned 
law  firm  (MWOLF)  for  purposes  of  the 
program.  Public  comment  was  solicited, 
and  57  comments  were  received. 

In  November  of  1991,  Congress  passed 
the  RRIA.  The  RRIA  required  that  in 
evaluating  contract  offers,  the  RTC 
provide  technical  bonuses  of  at  least  10 
percent  and  cost  bonuses  of  at  least  5 
percent  to  MWOBs,  MWOLFs  and 
certain  joint  ventures.  The  RRIA  also 
gave  the  RTC  authority  to  adjust  the 
level  of  bonus  points  as  necessarv. 

On  August  10,  1992,  the  RTC  ' 
published  (57  FR  35728)  a  second 
Interim  Final  Rule,  12  CFR.1617.  (1992 
Rule)  to  incorporate  the  mandates  of  the 
RRIA  and  to  respond  to  comments  that 
were  filed  in  response  to  the  1991  Rule. 
The  1992  Rule  set  forth  the  scope  of  the 
RTC's  Minority  and  Women  Outreach 
and  Contracting  Program  (MWOC)  and 
set  out  as  its  mission  the  identification, 
promotion,  and  certification  of 
appropriate  entities  for  inclusion  in  RTC 
contracting  activities.  The  1992  Rule 
incorporated  the  Congressionally 
mandated  program  for  awarding  cost 
and  technical  bonuses  to  eligible 
individuals  and  firms,  including 
qualified  joint  ventures. 

The  RTC  stated  in  the  preamble  to  the 
1992  Rule,  its  expectation  that 
implementation  of  its  augmented 
outreach  program  and  authority  to 
award  cost  and  technical  bonus  points 
would  increase  the  percentage  awarded 
to  MWOBs  to  30  percent  annually.  The 
RTC  also  expected  that  the  percentage  of 
fees  paid  would  be  commensurate  with 
the  percentage  of  awards  to  MWOBs. 
The  RTC  expected  that  the  Division  of 
Legal  Services  would  increase  the  level 
of  legal  fees  paid  annually  on  new 
assignments  to  MWOLFs  to  at  least  20 
percent.  In  addition,  the  RTC  expected 
that  at  least  10  percent  of  the  fees  paid 
annually  to  law  firms  would  be  for 
services  performed  by  minority  or 
women  partners  and  other  minority  and 
women  attorneys  in  non-MWOLFs. 
Public  comment  on  the  1992  Rule  was 


.solicited  and  four  comments  were 
received. 

On  December  17,  1993,  the  RTCCA 
was  enacted  which  amended  section 
21 A  of  the  FHLBA.  The  RTC  is 
specifically  required  to  establish 
guidelines  for  achieving  the  goal  of  a 
reasonably  even  distribution  of 
contrn  ts  awarded  to  the  various 
subg;  oups  of  the  class  of  MWOBs  and 
MWOLFs  whose  total  number  of 
certified  contractors  comprise  not  less 
than  5  percent  of  all  MWOBs  and 
MWOLFs;  to  promulgate  sanctions  for 
failure  to  comply  with  MWOB  and 
MWOLF  subcontracting  provisions;  and 
to  establish  procedures  to  require  all 
contracts  let,  including  legal  services, 
under  which  the  contractor  would 
receive  fees  or  other  compensation  in  an 
amount  equal  to  or  greater  than 
$500,000,  to  have  a  subcontract  with  a 
MWOB  or  MWOLF. 

Section  21A(w)(6)(A)  requires  the 
RTC  to  revise  the  procedures  for 
reviewing  and  qualifying  applicants  for 
eligibility  for  future  contracts  on  all 
Basic  Ordering  Agreements/Task  Order 
Agreements  (BOAs/TOAs)  to  ensure  that 
minorities  and  women  are  not  excluded 
from  eligibility  for  task  orders  or  other 
contracting  mechanisms.  Section 
21A(vv)(6)(B)  requires  the  RTC  to  review 
all  lists  of  contractors  determined  to  be 
eligible  for  future  task  orders  and  other 
contracting  mechanisms  to  ensure  the 
maximum  participation  level  possible  of 
minority  and  women  owned  businesses; 
and  to  issue  appropriate  regulations  and 
procedures.  In  keeping  with  these 
requirements,  this  rule  defines 
procedures  for  ensuring  that  MWOBs 
and  MWOLFs  are  not  excluded  from 
eligibility  for  task  orders  and  other 
contracting  mechanisms. 

Section  21  A(w)(7)  requires  the  RTC  to 
establish  procedures  and  uniform 
standards,  and  to  commit  sufficient 
resources,  including  personnel,  to 
contract  oversight  and  enforcement  of 
all  laws,  regulations,  orders,  policies 
and  standards  governing  contracts  with 
the  Corporation.  This  rule  identifies 
procedures  for  contract  oversight  and 
enforcement  relating  to  Minority  and 
Women's  Programs. 

Section  21A(\v)(15)  requires  the  RTC 
to  establish  guidelines  for  achieving  the 
goal  of  a  reasonably  even  distribution  of 
contracts  awarded  to  the  various 
subgroups  of  the  class  of  MWOBs  and 
MWOLFs  whose  total  number  of 
certified  contractors  comprise  not  less 
than  5  percent  of  all  MWOBs  and 
MWOLFs.  The  RTCCA  slates  that  these 
guidelines  may  reflect  the  regional  and 
local  geographic  distribution  of 
contracts  awarded,  but  shall  not  be 
accomplished  at  the  expense  of  any 
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eligible  MWOBs  and  MWOLFs  in  any 
subgroup  that  falls  below  the  5  percent 
threshold  in  any  region  or  locality.  The 
RTC  is  studying  this  issue  to  assess  the 
reasonable  distribution  of  contract 
awards  with  commensurate  fees  to  each 
ethnic  and  gender  subgroup  on  a  region- 
by-region  basis.  Guidelines  will  be 
issued  separately  from  this  regulation. 
Section  21A(w)(16)  requires  the  RTC 
to  pre.scribe  regulations  which  provide 
contract  sanctions  for  failure  to  comply 
with  subcontract  and  joint  venture 
requirements.  Under  this  provision, 
regulations  defining  sanctions  relating 
to  violation  of  MWOB  joint  venture  and 
subcontracting  plans,  as  well  as. 
violations  of  MWOLF  joint  referral 
arrangements  are  incorporated  in  this 
rule. 

Section  21A(w)(18)  requires  the  RTC 
to  establish  reasonable  goals  for 
contradors  for  services  with  the 
Corporation  to  stihcontract  with 
MWOBs  and  MWOLFs.  The  RTCCA 
states  that  the  RTC  may  not  enter  into 
any  contracts  under  which  the 
contractor  woulci  estimate  to  receive 
fees  or  other  con)pensation  for  services 
in  an  amount  eqtial  to  or  greater  than 
$500,000.  unless  the  contractor 
subcontracts  with  MWOBs  and 
MWOLFs  in  an  amount  commensurate 
with  the  percentage  of  services  provided 
by  the  businesses.  This  rule  sets  forth 
guidelines  and  procedures  to  meet  the 
statutory  mandatfas. 

Given  RTC's  siiftset  date  of  December 
31,  1995,  and  thajt  contracting  activity  is 
expected  to  decline  in  both  awards  and 
contract  dollars,  the  mandatory 
subcontracting  goals  are  being'set  at  a 
level  that  seem,  alt  a  minimum, 
achievable  basedlon  RTC's  data.  For  all 
contracts  awarded  to  non-MWOB  and 
non-MWOLF  prime  contractors,  and 
MWOB  joint  ventures  and  MWOLF  joint 
referrals  with  les$than  50  percent 
MWOB/MWOLF  participation,  a 
mandatory  MWOB/MWOLF 
subcontracting  requirement  of  10 
percent  has  been  established  for  all 
contracts  equal  to  or  greater  than 
$500,000.  In  other  words,  on  each  such 
contract,  a  minimum  of  10  percent  of 
the  fees  and  other  compensation  must 
be  paid  to  an  MWOB  or  MWOLF 
subcontractor,  wl^ich  shall  be 
commensurate  with  the  percentage  of 
the  services  performed  bv  such  MWOB 
or  MWOLF.  For  a  MWOB  or  MWOLF 
prime  contractor,  and  a  MWOB  joint 
venture  or  a  MWOLF  joint  referral  with 
50  percent  or  more  MWOB/MWOLF 
participation,  the  RTC  has  establi.shed  a 
5  percent  MWOB/MWOLF 
subcontracting  requirement.  These 
requirements  serve  the  dual  purpose  of 
increasing  MWOB/MWOLF 


participation  levels  while  still 
encouraging  MWOB  joint  venture  and 
MWOLF  joint  referral  arrangements.  For 
purposes  of  this  subcontracting 
provision,  if  a  non-MWOLF,  MWOLF  or 
RTC  joint  venture,  co-counsel,  joint- 
counsel  or  consortium  arrangement  is  to 
be  allocated  legal  fees  equal  to  or  greater 
than  $500,000,  it  is  required  to 
subcontract  with  an  MWOLF.  and  this 
MWOLF's  share  of  the  work  and 
commensurate  fees  must  equal  no  less 
than  5  percent  or  10  percent  of  the 
contract  amount,  as  described  above.  In 
the  RTC  Refinancing,  Restructuring  and 
Improvement  Act  of  1991,  Congress 
mandated  that  the  RTC  "provide 
additional  incentives  to  minority-  or 
women-owned  businesses  by  awarding 
any  such  business  an  additional  10 
percent  of  the  total  technical  points  and 
an  additional  5  percent  of  the  total  cost 
preference  points  achievable"  when 
evaluating  contract  proposals  from  such 
businesses.  FHLBA  section  21(A)(r),  12 
U.S.C.  1441a(r).  Congress  required  that 
such  points  be  afforded  to  offers  by 
qualifying  joint  ventures  as  well  as  by 
prime  contract  offerors.  Congress 
authorized  the  RTC  to  adjust  the  points 
prescribed  by  statute  "to  the  extent 
necessary  to  ensure  the  maximum 
participation  level  possible  for  minority- 
or  women-owned  businesses.  "  12  U.S.C. 
1441a(r){3).  These  statutory  mandates 
were  incorporated  in  the  1992  Rule  at 
12  CFR  1617.61. 

In  light  of  the  RTC's  experience  in 
contracting,  and  the  limited  time  until 
the  RTC's  sunset  at  the  end  of  1995,  the 
RTC  finds  that,  in  order  to  comply  with 
Congress's  directive  to  ensure  the 
maximum  participation  possible  by 
MWOBs  and  MWOLFs  for  the  duration 
of  the  RTC.  the  RTC  has.  since  March 
30,  1994,  toup.d  it  necessary  to  increa.se 
the  bonus  points  available  to  MWOB 
and  MWOLF  prime  contractors  and 
joint  ventures.  This  was  done  in  ket'ping 
w  ith  the  increased  emphasis  by 
Congress  on  ensuring  maximum 
participation  by  MWOBs  and  MWOLFs, 
as  evidenced  by  the  numerous 
management  reforms  prescribed  in  the 
RTCC:A  in  late  1993.  Based  upon  its 
experience  since  that  time,  the  RTC 
finds  that  it  is  necessary  to  continue  to 
provide  the  increased  level  of  bonus 
points  contained  in  §§617.51  (MWOBs) 
and  1617.201  (MWOLFs)  of  the  1995 
Rule.  The  RTC  finds  that  the  increased 
bonus  point  structure  provides 
additional  incentives  to  improve  their 
competitive  positions  as  prime 
contractors  with  the  RTC  and  to 
encourage  non-MWOBs  and  non- 
MWOLFs  to  enter  into  more  substantial. 


longer-lasting  business  arrangement*! 
with  MWOBs  and  MWOLFs. 

B.  The  1995  Final  Rule 


The  RTC  is  hereby  adopting  a  final 
rule  (1995  Rule)  that  incorporates  the 
new  requirements  contained  in  section 
21A(w)  (6).  (7).  (16)  and  (18)  of  the 
FHLBA  which  relate  to  the  RTC's 
contracting  program,  and  makes  certain 
technical  changes  based  on  RTC's 
experience  under  the  1992  Rule  and  the 
comments  submitted  in  response  to  the 
1992  Rule. 

A  specific  regulator)* change  to  the 
1992  Rule  intended  to  increase  the 
participation  of  MWOLFs  is  that  the 
RTC  will  now,  in  competitive 
solicitations  for  legal  services,  give 
higher  bonus  points  to  MWOLFs  and 
MWOLF  joint  ventures  than  to  other 
joint  referral  arrangements.  In  doing  so, 
the  regulation  recognizes  that  joint 
ventured  may  take  many  forms.  Since 
the  primary  intent  of  this  provision 
(which  is  consistent  with  the  mandates 
of  FIRREA  and  RRIA)  is  to  increase  fees 
to  MWOLFs  and  MWOLF  joint  ventures, 
the  bonus  points  provided  to  MWOLF 
joint  ventures  which  have  a  single  tax 
identification  number  are  greater  than  to 
MWOLF  joint-counsel  arrangements 
wherein  the  law  firms  retain  their 
individual  tax  identification  number. 

Since  announcing  its  .MWOB/MWOLF 
contracting  expectations  in  the  1992 
Rule,  the  RTC  has  demonstrated  the 
ability  to  reach  these  expectations.  The 
RTC  is  mindful,  however,  that  it  is 
necessary  to  continue  to  meet  these 
expectations  each  year. 

During  1991.  the  RTC  awarded  47.540 
non-legal  contracts  with  related 
estimated  fees  of  $1,675.4  million,  of 
which  13.219  contracts  (28  percent) 
were  awarded  to  MWOBS  with  related 
fees  of  $316.7  million  (19  pero-r.!). 
During  1992.  the  RTC  awardeu  4  ..949 
non-legal  contracts  with  related 
estimated  fees  of  $1,293.8  million,  of 
which  10,093  contracts  (35  percent) 
were  awarded  to  MWOBs  with  related  . 
fees  of  $303.9  million  (23  percent). 
During  1993.  the  RTC  awarded  24,500 
non-legal  contracts  with  related 
estimated  fees  of  $560.3  million,  of 
which  10.483  contracts  (43  percent) 
were  awarded  to  MWOBs  with  related 
fees  of  $210.3  million  (38  percent).  In 
1994.  the  RTC  awarded  17.946  non-legal 
contracts  with  related  estimated  fees  of 
S555.8  million,  of  which  8.725  contracts 
(49  percent)  were  awarded  to  MWOBs 
with  related  fees  of  $268.8  million  (4B 
perf:enf). 

Regarding  legal  ,ser\ices.  the  RTC:  had 
similar  success.  During  the  1991 
calendar  year,  the  RTC  paid 
$251 .525.563  in  fees  to  outside  coun.sel; 
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of  that  amount.  $6,866,275  (2.7  percent) 
was  paid  to  MWOLFs.  During  1992,  the 
RTC  paid  $351,329,268  in  fees  to 
outside  counsel;  of  that  amount 
$36,204,201  (10.3  percent)  was  paid  to 
MWOLFs.  During  1993.  the  RTC  paid 
$389,230,203  in  fees  to  outside  counsel; 
of  that  amount,  $61,713,140  (15.9 
percent)  was  paid  to  MWOLFs.  In  1994. 
the  RTC  paid  $232,100,704  in  fees  to 
outside  counsel;  of  that  amount 
$60,344,296  (26.0  percent)  was  paid  to 
MWOLFs. 

On  May  20. 1992.  the  Legal  Division 
established  a  goal  of  increasing  fees  paid 
on  new  referrals  to  MWOLFs  to  at  least 
20  percent  per  year.  The  Legal  Division 
has  met  this  goal  each  year.  From  Mav 
20, 1992  to  December  31. 1992,  the  RTC 
paid  $27.5  million  to  outside  counsel  on 
new  referrals  (i.e.  referrals  made  since 
May  20. 1992),  and  of  that  amount,  $7.4 
million  (26.8  percent)  was  paid  to 
MWOLFs.  During  1993,  the  RTC  paid 
$145.3  million  to  outside  counsel  on 
new  referrals,  of  that  amount,  the  RTC 
paid  $38.7  million  (26.7  percent)  to 
MWOLFs;  and  during  1994,  the  RTC 
paid  $129.9  million  on  new  referrals,  of 
that  amount,  the  RTC  paid  $46.7  million 
(36  percent)  to  MWOLFs.  The  RTC  will 
continue  its  efforts  to  ma.ximize 
participation  by  MWOBs.  MWOLFs.  and 
minority  and  women  partners  in  non- 
MWOLF  firms. 

It  should  be  noted  that  the  RTC's 
outreach  efforts  to  minorities  and 
women  include  other  matters  beyond 
contracting.  They  also  include  outreach 
to  potential  purchasers  of  assets  from 
financial  institutions  under  the  RTC's 
control  and  to  acquirors  of  such 
institutions.  In  addition,  in  keeping 
with  the  principles  underlying  the 
Americans  with  Disabilities  Act.  the 
RTC  provides  outreach  to  individuals 
with  disabilities  who  wish  to  participate 
in  its  contracting  and  other  programs. 
The  1995  Rule,  however,  addresses  only 
the  RTC's  MWOB/MWOLF  contracting 
program  and  strict  conformance  to  this 
regulation  is  required.  FIRREA.  RRIA, 
RTCCA,  FHLBA  and  this  regulation 
create  no  private  right  of  action  and  no 
such  right  should  be  inferred. 

C.  Discussion  of  Comments  on  the  1992 
Rule 

The  following  discussion  summarizes 
comments  submitted  in  response  to  the 
1992  Rule,  and  provides  the  RTC's 
response  to  those  comments.  All 
comments  were  considered,  however  all 
were  not  specifically  addressed. 

Four  comments  were  filed  in  response 
to  the  1992  Rule.  Two  commenlers  were 
concerned  that  the  RTC  is  interpreting 
both  the  MWOB  and  the  MWOLF 
provisions  of  the  rules  to  exclude 


persons  of  Portuguese  descent  from  the 
categories  of  minorities  entitled  to 
participate  in  the  program.  Both 
commenters  asserted  that  the  term 
"Hispanic  American,"  one  of  the 
categories  of  minorities  that  the  RTC 
recognizes,  includes  descendants  of 
Spain  or  Portugal.  They  asserted  that  the 
RTC  should  either  include  Portuguese 
Americans  as  among  the  categories  of 
Hispanic  Americans  or  revise  the  rules 
to  make  Portuguese  Americans  an 
additional  category. 

The  commenters  cited  several  bases 
for  their  arguments.  First,  the 
commenters  asserted  that,  whether  or 
not  Portuguese  Americans  technically 
fall  within  the  category  of  Hispanic 
Americans,  the  language  in  FIRREA 
should  be  as  inclusive  as  possible,  and 
that  the  burden  would  be  on  the  RTC  to 
justify  excluding  Portuguese  Americans 
from  the  program.  Second,  the 
commenters  argued  that  Portuguese  are 
historically  included  in  the  definition  of 
Hispanic.  Next,  the  commenters 
asserted  that  federal  agencies  that  have 
adopted  regulations  concerning 
minority-related  programs  treat  persons 
of  Portuguese  descent  as  Hispanic.  In 
addition,  the  commenters  asserted  that 
federal  agencies  that  have  not  adopted 
regulations  concerning  minority-related 
proj^rams,  in  practice,  treat  Portuguese 
Americans  as  Hispanic  Americans.  They 
asserted  that  regardless  of  technicalities. 
Portuguese  Americans  face 
discrimination  as  a  minority  group. 

Another  commenter  commended  the 
use  of  bonuses,  but  stated  that  the  RTC 
requirement  that  contractors  have 
liability  insurance  coverage  impeded 
participation  by  minority-owned 
contractors.  The  commenter  suggested 
that  future  contract  solicitations  provide 
certain  considerations  or  assistance  for 
minority  contractors  to  enable  them  to 
compete. 

The  last  comment  was  filed  by  the 
National  Bar  Association  (NBA).  The 
NBA  offered  suggestions  for  improving 
certain  sections  of  the  rule.  First,  the 
NBA  asserted  that,  in  regard  to  §  1617.3, 
awards  and  fees  should  be  tracked  as 
follows:  (1)  white  men;  (2)  white 
women;  (3)  African  Americans;  (4) 
Hispanic  Americans;  (5)  Asian 
Americans  and  Pacific  Islanders;  and  (6) 
American  Indians.  The  commenter 
asserted  that  this  tracking  procedure 
also  should  apply  to  the  law  firms.  The 
commenter  also  asserted  that,  in  regard 
to  §  1617.91,  the  word  "and"  should 
connect  subparagraphs  1  and  2  to  help 
the  RTC  more  readily  determine 
whether  or  not  a  woman  has  the 
requisite  ownership  of  the  firm. 

In  regard  to  §  1617.100.  the 
commenter  suggested  that  RTC  program 


personnel  report  results  of  their  tracking 
efforts  on  a  semi-annual  basis  to  the 
senior  counsel  for  the  MWOLF  program 
in  Washington,  and  that  senior  counsel 
should  make  such  reports  available  to 
the  legal  community  and  in  particular 
minority  bar  associations.  This  change 
would  purportedly  eliminate  the  need 
to  make  Freedom  of  Information  Act 
requests,  and  would  provide  an 
incentive  for  RTC  personnel  to  reach  out 
to  MWOLFs.  The  same  comment  was 
made  in  regard  to  MWOBs  as  well  as 
MWOLFs.  The  commenter  also  argued 
that  §  1617.102  should  be  amended  to 
allow  the  legal  minority  and  women 
outreach  coordinators  in  the  field  to 
report  directly  to  the  senior  counsel  in 
Washington  rather  than  reporting  to 
their  field  supervisor.  Finally,  the 
commenter  argued  that  the  RTC  .should 
promulgate  stronger  inspection  and 
enforcement  regulations  that  will  applv 
to  firms  that  fraudulently  certify  that 
they  are  minority  or  women  owned  law 
firms.  The  commenter  suggested  that 
suspension  or  debarment  should  be 
made  part  of  this  regulation.  The 
commenter  also  argued  that  the  Small 
Business  Act  of  1978  applies  to  the  RTC 
and  that  each  contractor  should  be 
required  to  submit  to  the  RTC  a 
subcontracting  plan  to  ensure  that  tho 
concentration  of  subcontracts  in  the 
hands  of  large  companies  is  reduced 
and  that  a  fair  proportion  will  be  placed 
with  minorities  and  women. 

The  RTC  hereby  responds  to  these 
comments  as  follows: 

The  commenters  raised  the  issue  of 
whether  persons  of  Portuguese  descent 
should  be  included  in  the  definition  of 
Hispanic  American.  Some  federal 
agencies  have  included  persons  of 
Portuguese  descent  in  their  definitions 
of  Hispanic  American.  RTC's  definition 
of  minority  is  based  on  the  definition  in 
section  1204  of  FIRREA,  12  U.S.C.  1811. 
After  due  consideration,  the  definition 
in  section  1204  does  not  provide  a  basis 
for  expanding  the  definition  of  Hispanic 
American.  The  RTC's  definition  of 
minority  includes  persons  of  Central 
and  South  American  origin.  RTC's 
definition,  in  common  with  that  of  other 
federal  agencies,  does  not  include  any 
persons  with  origins  in  Europe. 

Regarding  the  comment  on  liability 
insurance  requirements,  the  RTC  will 
review  this  in  the  context  of  its 
contracting  procedures.  It  does  not  feol 
that  it  would  be  appropriate  to  remove 
this  requirement  as  a  part  of  this 
rulemaking  proceeding.  However,  for 
those  contracts  where  insurance 
requirements  may  be  lowered,  a 
Division  of  Minority  and  Women's 
Program  representative  shall  coordinate 
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their  efforts  with  the  Office  of  Contracts 
on  a  case  by  case  basis. 

In  regard  to  the  comments  from  the 
NBA,  the  RTC  has  the  following 
responses.  In  regard  to  the  tracking  of 
fees  and  awards,  the  RTC  believes  that 
its  current  tracking  is  sufficient.  In 
regard  to  the  reporting  of  tracking 
results  to  Washington  and  to  the  public, 
the  RTC  believes  diat  the  comment  is 
merited,  and  is  amending  the  regulation 
accordingly.  In  regard  to  the  reporting 
relationship  of  MWOLF  personnel  in 
the  field  to  Washington,  the  RTC 
believes  that  the  comment  is  merited, 
and  is  amending  the  regulation 
accordingly.  Regarding  enforcement 
procedures,  the  rule  is  being  amended 
to  state  clearly  that  suspension  and 
debarment  from  the  entire  RTC 
contracting  program  as  well  as  from 
MWOB  or  MWOLF  bonus 
considerations  will  be  a  potential 
consequence  of  false  or  fraudulent 
certifications.  There  is  no  need, 
however,  to  put  detailed  procedures  in 
this  regulation  because  the  RTC's 
existing  suspension  and  exclusion 
regulation,  12  CFR  part  1618,  provides 
sufficient  procedures  to  handle  these 
cases.  Finally,  the  RTC  disagrees  that 
the  Small  Business  Act  directly  applies 
to  the  RTC.  Howe\"er.  the  RTC  is 
committed  through  this  final  rule  and 
through  its  program  and  procedures  (as 
mandated  by  the  RTC  Completion  Act  of 
1993)  to  increase  the  percentage  of 
contracts  and  subcontracts  awarded  to 
minority  and  women  owned  firms. 

D.  Technical  Changes  to  the  1992  Rule 

In  light  of  its  experience  in 
administering  the  program  under  the 
1992  Rule,  the  RTC  is  making  certain 
technical  changes  to  the  1995  Rule. 
Sections  1617.20  and  1617.30  govern 
the  requirements  that  MWOB  joint 
ventures  and  subcontracting 
arrangements  receive  technical  and  cost 
bonuses.  Under  the  1992  Rule,  joint 
ventures  receive  compensation 
proportional  to  the  work  performed, 
whereas  in  subcontracting 
arrangements,  the  subcontractors 
rt^ceive  "commensurate  fees."  The 
requirements  set  forth  in  this  Rule  are 
the  same  for  joint  ventures  and 
subcontractors.  Thiat  the  MWOB  joint 
venturer  or  subcontractor  must  perform 
work  that  is  significant  and  to  be 
i:ompensated  in  relation  to  the  work 
performed.  The  modified  language 
reflects  this  requirement.  Section 
1617.21(a)  is  being  amended  to  clarify 
that  the  MWOB  joint  venture 
participant(s)  need  not  have  the  same 
degree  of  ownership  and  control  over 
the  joint  venture  that  a  minority  or 
woman  would  need  in  order  for  the 


company  to  be  certified  as  a  "stand 
alone"  MWOB.  Rather,  the  joint  venture 
MWOB  partner's  percentage  of 
ownership  in  the  joint  venture  must 
■  directly  equate  to  the  joint  venture 
MWOB  partner's  management  and 
contract  responsibilities. 

E.  Administrative  Procedure  Act 

The  RTC  is  adopting  this  final  rule  in 
order  to  implement  the  provisions  of 
section  1216  of  FIRREA,  section  401  of 
RRIA  and  section  21A(w)  of  the  FHLBA 
as  added  by  section  3(a)  of  the  RTCCA. 
The  rule  will  be  effective  immediately 
upon  publication  in  the  Federal 
Register. 

Several  of  the  provisions  of  the  final 
rule  have  been  adopted  without  the 
prior  notice  and  comment  generally 
required  by  the  Administrative 
Procedure  Act  (APA).  5  U.S.C.  533.  The 
requirement  of  prior  notice  and 
comment  mav  be  waived  for  "good 
cause".  The  RTC  hereby  finds  that  there 
is  good  cause  for  such  a  waiver. 

First,  as  discussed  at  length  above,  in 
the  RTCCA,  Congress  mandated  several 
reforms  to  improve  and  maximize  the 
participation  of  MWOBs  and  MWOLFs 
in  RTC's  contracting  activities.  In  one 
case  (required  subcontracting  by 
MWOBs/MWOLFs),  Congress  made 
such  participation  a  prerequisite  to  the 
RTC's  ability  to  enter  into  or  modify 
contracts  after  December  17.  1993  where 
compensation  would  equal  or  exceed 
$500,000.  The  RTC  believes  that  in 
imposing  these  requirements.  Congress 
was  mindful  of  the  limited  duration  of 
the  RTC  (which  in  fact  was  further 
limited  by  the  RTCCA).  and  that 
Congress  intended  that  the  RTC 
implement  these  mandates  as  soon  as 
possible  in  order  that  the  maximum 
benefits  of  the  mandates  would  be 
achieved. 

Where  the  RTC  has  acted  without 
prior  Federal  Register  notice  and 
comment  in  implementing  the  RTCCA. 
it  has  not  done  so  without  providing 
actual  notice  to  contractors  or 
considering  f*«dback  from  such 
contractors.  All  such  changes  have  been 
incorporated  into  the  RTC's  Contract 
Policies  and  Procedures  Manual,  which 
is  widely  available  to  RTC  contractors. 
RTC  contractors  and  offerors  are 
regularly  in  communication  with  RTC 
contracting  officers.  If  there  had  been 
major  problems  in  the  implementation 
of  the  Completion  Act  mandates,  there 
is  no  doubt  that  the  RTC  would  have 
been  made  aware  of  them  and  adjusted 
for  them. 

On  balance,  the  RTC  finds  that  any 
harm  to  the  public  from  implementing 
the  Completion  Act  reforms  without 
prior  rulemaking  notice  and  comment  is 


outweighed  by  the  benefit  to  the  public, 
and  therefore,  good  cause  as  required  by 

the  APA  exists. 

F.  Final  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.. 
comments  were  specifically  sought  on 
an  initial  regulatory  flexibility  analysis. 
No  comments  were  specifically  filed  in 
response.  The  following  analysis  is 
provided. 

1.  Reasons.  Objectives,  and  l^gal 
Basis  Underlying  the  1995  Rule.  These 
elements  have  been  discussed  elsewhere 
in  the  Supplementary  Information.  By 
publishing  this  1995  Rule,  the  RTC 
intends  to  ensure  the  maximum 
participation  levels  possible  of  MWOBs 
and  MWOLFs  in  RTC  contracting 
activities  and  awards. 

2.  Comments  on  Initial  Regulatory- 
Flexibility  Analysis:  Assessment  of 
Issues  Raised.  In  the  Preamble  to  the 
1992  Rule,  the  RTC  provided  an  initial 
regulatory  flexibility  analysis  and 
specifically  sought  comments  on 
alternative  methods  of  compliance,  or 
reporting  requirements.  No  such 
comments  were  filed. 

3.  Alternatives  to  the  1995  Rule.  The 
RTC  has  not  identified  alternatives  that 
would  be  less  burdensome  to  small 
businesses  and  yet  effectively 
accomplish  the  objectives  of  the  1995 
Rule.  The  RTC  has  made  every  attempt 
to  bear  the  administrative  burdens 
rather  than  shifting  them  to  prospective 
contractors. 

List  of  Subjects  in  12  CFR  Part  1617 

Government  contracts.  Lawyers.  Legal 
services.  Minority  businesses  and 
Women. 

For  the  reasons  set  out  in  the 
preamble,  the  RTC  hereby  revises  part 
1617.  title  12,  chapter  XVI.  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

PART  1617— MINORIJy  AND  WOMEN 
OWNED  BUSINESS  AND  LAW  FIRM 
PROGRAM 

Subpart  A— General  Provisions 

Sec. 

1617.1  ihirpose. 

1617.2  Policy. 
1617.1    Scope 

1617.4  RTCr.fganizational  rp<:p()nsibilitifi 
and  staffing. 

1617.5  Definitions. 

Subpart  B — General  Provisions  Applicable 
to  Businesses 

1017.10  Contracting  ohjettivcs. 

1617.11  Program  components. 

1617.12  F*nigram  promotion. 
1617.1.1  Certification. 

1617.14     Participation  of  MWOB  contrartors 
ill  task  order  agrocmcnts. 
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Subpart  C— Joint  Ventures 

1iil7.<;o    Onoral. 
Ihl7  21     Eligibility. 
1617.22     Establishing  joint  vi'ntiirHs, 
1«)17.2:)     JfHnt  venture  agr»;('mfnfs. 
lf>l  7.24     Joint  vcnturt"  reporting  iiiid 
s.im.tions. 

Subpart  D— Subcontracting 
11.17  30     P(.li(y. 
Hil7  31     Subcontracting  plans. 
l'>17  32     .MWOB  subcontracting 

ri'fjiiiri-ments. 
I(.17  ,33     I'ost-award  oversight. 

Subpart  E— Solicitation  and  Contract  Award 
Guidelines 

Mil 7.40  Inclusion  in  solicitations. 
1»>17.4I     Participation  by  the  Divisinn^jf 

Miiuirify  and  Women's  Programs  in  the 

soli(  it.ition  and  award  process. 
1M7.42     Participatioh  by  the  Division  of 

Minority  and  Women's  Programs  in 

<  "Dtnii  t  administration. 

Subpart  F— Technical  and  Cost  Bonus 
Points 

M.17..'.(l     Polity 

Kil/..")!     Application  oftechniial  and  (  ost 

•(Minus  points. 
\i>\7.F,2     Authority  to  adjust  tet  hnical  and 

«:ost  bonus  points. 

Subpart  G — Conservatorship  Contracting 

ltil7  iiO     I'olii  y  iind  appli(  atitin. 

Subpart  H — General  Provisions  Applicable 
to  Law  Firms 

Mil  7.70    (Contracting  objectives. 
1017  71     Program  components. 
1617  72    C^jrtification. 

Subpart  I — Competitive  Legal  Engagements 

H)17.H0     Ini  lusion  in  solic:itati<jns. 

H>17.fil     Participation  by  the  Division  ot 
Minority  and  Women's  Programs  in 
solicit.ition  and  referral  process. 

Subpart  J — Joint  Referrals  and 
Representations 

H.17.(t()  (H'ncral. 

1617.91  joint  referral  agreemei^ts 

1017.92  Other  arrangements. 

1017.93  MWOLF  contracting  requirements. 
1017. <l-!  Ciimpliance. 

Subpart  K — Minority  and  Women  Partners 
Program 

l(>17.lii()     Minority  and  woman  partner 

refcrr.il. 

Subpart  L— Technical  and  Cost  Bonus 
Points 

1017.2(M)     Policy 

1017.201  Application  of  technical  and  cost 
bonus  points. 

1017.202  Authority  to  adjust  technical  and 
ccist  bonus  points. 

Subpart  M— General  Procedures  Applicable 
to  Contractor  Suspension  and  Exclusion, 
Contract  Rescission,  and  Other 
Administrative  Actions 

101 7.3(K)    Prm.edurtjs  for  MWOBs. 
101 7.301     PriH  edures  for  MWOLFs. 


Subpart  N— General  Provisions  Applicable 
to  Program  Compliance 

1017.400  Program  comp I iarH.e. 

1017.401  Pertc)rmanc  I!  appraisals. 
Authority:  12  T.S.C.  1441a(f)and  1833e: 

Subpart  A— General  Provisions 

§1617.1     Purpose. 

(;i)  Section  121R  of  the  Financial 
In.sfitutions  Reform.  Recovery  and 
Enforcement  Act  of  19H9  (FIRREA).  12 
U.S.C.  18336.  requires  that  the 
Resolution  Trust  Corporation  (RTC  or  - 
the  Corporation)  prescrihe  regulations  to 
establish  and  oversee  a  minority 
outreach  program  to  ensure  inclusion,  to 
the  maximum  e.xtent  possible,  of 
minorities  and  women,  and  entities 
owned  by  minorities  and  women, 
including  financial  institutions, 
investment  banking  firms,  underwriters, 
accountants,  and  providers  of  legal 
.services,  in  all  contracts  entered  into  bv 
the  agency  with  such  persons  or 
entities,  public  and  private,  in  order  to 
manage  the  institutions  and  their  assets 
for  which  the  agency  is  responsible;  or 
to  perform  such  other  functions 
authorized  under  any  law  applicable  to 
the  agency. 

(b)  This  part  details  the  procedures 
that  the  RTC  will  follow  to  ensure  the 
inclusion  of  businesses  and  law  firms 
owned  by  minorities  or  women  in  RTC's 
contracts  for  goods  and  services  in 
connection  with  its  management  of 
savings  and  loan  institutions  placed 
under  RTC  control  and  the  disposition 
of  their  assets. 

§1617.2    Policy. 

(a)  It  is  the  policy  of  the  RTC  that 
Minority  and  Women  Owned 
Busine.sses  (MWOBs)  and  Minoritv  and 
Women  Owned  Law  Firms  (MWOLFs) 
are  included  to  the  maximum  extent 
possible  in  all  contracting  activities  of 
the  Corporation.  The  RTC's  objectives  in 
contracting  will  be  achieved  through  the 
establishment  of  goals  using  RTC 
contracting  procedures.  This  applies  to 
contracting  for  the  procurement  of 
goods  and  services,  and  the  contracting 
activities  of  Conservatorships  and 
RectMverships.  Every  employee  of  the 
RTC  has  the  affirmative  duty  and 
responsibility  to  identify  and  seek  to 
remove  any  barriers  to  the  maximum 
possible  participation  by  MWOBs. 
MWOLFs  and  minoritv  and  women 
partners  in  non-MWOLFs  in  the  RTC's 
contracting  activities. 

(b)  It  is  the  policy  of  the  RTC  to 
ensure  that  MWOBs  are  included,  to  the 
maximum  extent  possible,  in  all  non- 
legal  services  contracted  for  by  the  RTC. 
including  non-  legal  services  contracted 
for  by  private  sector  contractors.  It  is 


expected  that  all  program  and  sales 
offices  will  increase  the  level  of 
participation  and  fees  paid  annuallv  bv 
the  RTC  to  at  least  30  percent  for 
minority  and  women  owned  busino.s,sc's 

(c)ll  is  the  policy  ofthe  RTC  to 
ensure  that  MWOLFs.  and  minority  and 
women  partners  in  non-MWOLFs  an; 
included  to  the  maximum  e.xtent 
possible,  in  all  legal  services  contracted 
for  by  the  RTC,  including  legal  services 
contrac:ted  for  by  private  sector 
contractors.  It  is  expected  that  the  RTC 
will  increase  the  level  of  legal  fees  paid 
annually  on  new  referrals  to  MWOLFs 
to  at  least  20  percent.  In  addition,  at 
least  10  percent  ofthe  total  legal  fees 
paid  annually  will  be  paid  to  minoritv 
or  women  partners  and  other  minority 
and  women  attorneys  in  non-  MWOLFs 

§1617.3    Scope. 

(a)  This  part  applies  to  all  contracting 
activities  engaged  in  by  the  RTC  in  its 
Corporate,  Conservatorship  and 
Re<:eivership  capacities  (including 
contracting  by  private  sector  contractors 
for  the  RTC.  services  provided  directly 
to  the  Corporation  and  services 
provided  to  Conservatorships  and 
Receiverships)  with  private  persons  and 
entities  for  all  functions  authorized  by 
law. 

(b)  SiK:tions  1617.10  through  1617.00 
and  t?  16 J 7. .100  apply  to  all  non-legnl 
contra<;ting  activities  engaged  in  by  the 
RTC.  in  any  of  its  capacities.  It  applies 
to  non-legal  ser\ices  including,  but  not 
limited  to,  as.set  man.igement, 
accounting  services,  appraisals, 
property  management,  information 
systems,  property  maintenance, 
surveying,  general  contracting  and 
subcontracting.  arc;hitectural/ 
engineering  consulting,  title  work, 
financial  investigation  services, 
marketing,  signage  and  printing  services 
and  related  .services. 

(c)  Sections  1617.70  through  1617.202 
and  t>  161 7. .301  apply  to  all  contracts  for 
legal  services  engaged  in  by  the  RTC.  in 
any  of  its  capacities  (including 
contracting  by  private  sector  contractors 
for  the  RTC,  services  provided  directly 
to  the  Corporation  and  services 
provided  to  Conservatorships  and 
Receiverships).  It  applies  to  legal 
.services  including,  but  not  limited  to. 
litigation,  tran.sactions,  bankruptcy, 
bond  claims,  director  and  officer 
liability,  and  other  areas  of  law  specific 
to  the  RTC. 

§  1 61 7.4    RTC  organizational 
responsibilities  and  staffing. 

(a)  Ortiani/.ation.  The  RTC  has  •    ' 

established  a  Division  of  Minority  and 
Women's  Programs  (DMWF)  in 
Washington  with  a  Vice  President  to 
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provide  management,  direction, 
consultation,  and  training  to  other  RTC 
offices  in  order  to  ensure  that  this 
program  is  being  effectivelv  and 
consistently  implemented.The  RTC 
shall  have  .staff  and  resources  within  the 
DMWP  dedicated  to  this  program  in 
eac;h  of  its  office;. 

(b)  The  DMWP  staff  in  Washington 
and  the  RTC  field  offices  both  report 
directly  to  the  Vjce  President  for  the 
DMWP  in  Washington,  D.C.  The  RTC 
shall  allocate  sufficient  resources, 
including  personnel  to  oversee,  manage, 
and  implement  the  MWOB  and  MWOLF 
programs  in  accordance  with  statutory 
mandates,  RTC  policies,  directives  and 
procedures.  All  DMWP  personnel 
decisions  that  int:lude  .selection, 
performance  apprpisals,  promotion  and 
disciplinary  actions  shall  be  made 
directly  by.  or  through  delegated 
authority  of.  the  nbove-mentioned  Vice 
President  ofthe  DMWP. 

(c)  There  are  three  major  departments 
in  the  DMWP  responsible  for  including 
MWOBs  and  MWOLFs  in  RTC 
contracting: 

(1 )  Department  of  Minoritv  and 
Women  Owned  Business.  The  DMWP 
has  established  a  Department  of 
.Minority  and  Women  Owned  Business 
(DMWOB)  to  ensure  that  firms  owned 
and  operated  by  minorities  and  women 
are  included,  to  the  maximum  extent 
possible,  in  all  contracting  activities  of 
the  Corporation.  The  DMWOB  is  headed 
by  a  Director  in  the  Washington  Office 
who  has  the  responsibility  for  the 
direction  of  all  MWOB  activities  and 
programs  relating  to  contracting,  MWOB 
certification,  investor  opportunities,  and 
the  pre.servation  and  expansion  of 
minority  ownership  of  financial 
in.stitutions.  In  each  field  office,  tliere  is 
staff  dedicated  to  the  MWOB  Program. 
Program  efforts  include  direct 
participation  in  the  contracting  process, 
promotion  of  joint  ventures  and 
subcontracting,  working  with  program 
areas  to  .structure  psset  management 
portfolios  to  facilitate  MWOB 
participation,  and  other  special 
initiatives  to  increase  the  level  of 
MWOB  contract  awards.  The  DMWOB 
also  targets  and  promotes  opportunities 
for  minorities  and, women  as  investors 
and  acquirors  of  thrift  institutions  and 
assets,  and  encourages  RTC  deposits 
with  financial  institutions  owned  by 
minorities.        ,    ' 

(2)  Department  of  Legal  Programs. 
The  DMWP  has  established  a 
Department  of  Legal  Programs  (DLP)  to 
ensure  that  MWOLFs  and  minority  and 
women  partners  iii  non-MWOLFs  are 
mcluded.  to  the  maximum  e.xtent 
i)ossible.  in  all  legil  contracting^  by  the 
RTC  and  by  its  contractors  on  behalf  of 


the  RTC.  The  DLP  is  a  voting  member 
of  the  RTC  Legal  Services  Committee 
which  approves  all  outside  counsel 
referrals  for  legal  services.  The  DLP  is 
headed  by  a  Senior  Counsel/Director  in 
the  Washington  Office.  In  the  field,  each 
office  has  staff  dedicated  to 
implementing,  overseeing,  monitoring 
and  tracking  the  outreach  program.  The 
DLP  coordinates  activities  with  the 
Legal  Division  to  identify  MWOLFs  and 
enhance  contracting  opportunities 
through  direct  referrals,  joint  referrals  or 
other  arrangements. 

(3)  Department  of  Policy.  Evaluation 
and  Field  Management.  The  DMWP  has 
established  a  Department  of  Policy, 
Evaluation  and  Field  Management 
(DPEFM)  to  provide  uniform  policy 
development,  interpretation, 
implementation  and  management  to 
ensure  that  the  RTC  achieves  its 
contracting,  sales  and  other  goals  and 
objectives  related  to  the  participation  of 
minorities  and  women.  The  DPEFM 
evaluates  the  effectiveness  of  the  RTC's 
activities,  initiatives,  and  actions  to 
determine  adherence  to.  and 
compliance  with.  DMWP's  policies, 
programs  and  procedures.  The  DPEFM 
is  headed  by  a  Director  in  the 
Washington  Office  who  is  responsible 
for  the  implementation  of  all  policy 
development,  interpretation,  evaluation, 
oversight  and  monitoring  functions  for 
the  DMWP  to  assure  coordinated  and 
consistent  implementation  ofthe 
MWOB,  MWOLF  and  other  DMWP 
initiatives.  The  DPEFM  implements  an 
oversight  and  evaluation  program  to 
ensure  that  the  RTC  achieves  its 
minority  and  women  contracting 
program  goals  and  objectives.  The 
DPEFM  manages  the  administrative, 
resource  distribution,  field  planning, 
reporting,  and  related  functions  for  the 
DMWP.  In  addition,  the  DPEFM 
provides  the  official  complete  and  up- 
to-date  information  on  contracting 
activities  to  RTC  management,  the 
Congress,  and  the  public. 


§1617.5    Definitions. 

The  following  definitions  and 
eligibility  criteria  have  been  established 
to  allow  RTC  to  review,  evaluate,  and 
approve  private  sector  certifications  for 
minority-  and  woman-owned  business 
and  law  firm  status. 

(a)  "Control"  by  a  minoritv  or  women. 
RTC  shall  find  that  minority  or  women 
owned  businesses  or  law  firms  are 
controlled  by  a  minority  or  woman 
when  the  pcrson(s)  upon  whom 
eligibility  is  based: 

(1)  Has  the  right  to  vote  his  or  her 
.shares  or  other  equity  interest  to  ele<;t 
the  majority  of  voting  members  of  the 
board  of  diret:tors  or  other  governing 


body,  and  holds  the  position  of 
chairperson  ofthe  board.  pre.sident. 
chief  e.xecutive  officer,  or  equivalent 
position;  1 

(2)  Has  direct  full-time  responsibility 
for  the  day-to-day  management  ofthe 
business,  as  evidenced  by: 

(i)  Directly  related  managerial  or 
technical  experience  and  competency; 

(ii)  Establishment  of  company 
policies; 

(iii)  Determination  and  selection  of 
business  opportunities; 

(iv)  Supervision  and  coordination  of 
projects; 

(v)  Control  of  major  expenditures; 

(vi)  Hiring  and  dismissing  key 
personnel; 

(vii)  Marketing  ahd  sales  decisions; 
and 

(viii)  Signature  on  major  business 
do<;uments  (including,  but  not  limited 
to  any  RTC  documents,  tax  returns, 
leases,  mortgages,  notes,  contracts,  and 
other  financial  documents); 

(3)  Has  a  significant  percentage  of 
senior  management  positions  held  by 
women,  if  a  woman-owned  business; 
and 

(4)  Has  met  the  expectaticjn  ofthe 
RTC  that  the  requirements  of  paragraph 
(a)  of  this  section  be  performed  on  a 
dayto-day  basis,  at  the  principle  place 
of  business  of  the  minority-  or  woman- 
owned  business  or  law  firm,  by  the 
minority  or  woman  upon  whom 
eligibility  is  based.  That  is.  the  RTC 
expects  that  such  individuals  shall  have 
actual,  direct,  non-delegable.  daily 
responsibility  for  the  requirements  in 
paragraphs  (a)(2)  (i)  through  (viii)  of  this 
section. 

(b)  Direct  referral.  A  direct  assignment 
of  a  legal  matter  to  an  MWOLF. 

(c)  foint  referrals.  The  assignment  of 
a  legal  matter  to  two  or  more  law  firms, 
at  least  one  of  which  must  be  an 
MWOLF.  The  joint  legal  referral  mav 
take  a  variety  of  forms: 

(1)  Co-counsel.  A  joint  referral  in 
which  two  or  more  outside  counsel,  at 
least  one  of  which  must  be  a  MWOLF. 
obtain  work  together  through  a 
relationship  established  by  tliu  KIC. 
Each  t:o-counsel  law  firm  has  a  siip.iralc' 
taxpayer  identification  number. 

(2)  hint-counsel.  A  joint  referral  in 
which  two  or  more  outside  counsel,  at 
least  one  of  which  must  be  a  MWOLF. 
obtain  work  together  through  a 
relationship  proposed  in  writing  by 
them  to  the  RTC.  Each  joint-couns«;l  l.iw 
firm  has  a  .separate  taxpayer 
identification  number. 

(3)  loint  law  firm  venture.  A  joint 
referral  in  which  two  or  more  outside 
counsel,  at  least  one  of  whi<:h  must  Imj 

a  MWOLF.  obtain  work  together  through 
a  partnership  formed  by  them  inider 
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slate  law  to  engage  in  and  carry  out  the 
practice  of  law  as  a  business  venture,  for 
which  purpose  they  combine  their 
efforts,  resources  and  skills  for  joint 
profit.  The  joint  law  firm  venture  has  a 
single  taxpayer  identification  number. 
(4)  Consortium  of  MlVOLFs.  A  joint 
referral  of  more  than  two  outside 
counsels,  all  of  which  must  be 
MWOLFs.  pool  their  personnel, 
e.xpertise,  support,  staff  and  facilities  to 
obtain  work  together  through  a 
relationship  proposed  by  them  to  the 
RTC.  Each  consortium  law  firm  has  a 
separate  taxpayer  identification  number 

(d)  Joint  venture  with  MWOB 
participation.  An  association  of  entities 
and/or  individuals,  with  the  combined 
entity  having  its  own  unique  tax 
identification  number,  which  at  least 
one  of  the  participants  is  a  certified 
MWOB,  formed  by  written  contract  to 
engage  in  and  carry  out  a  specific 
business  ve^^ure  for  which  purpose 
they  combine  their  efforts,  resources, 

.  and  skills  for  joint  profit,  but  not 
necessarily  on  a  continuing  or 
permanent  basis  for  conducting 
business  generally. 

(e)  Legal  services  agreement.  An 
agreement  entered  into  between  the 
Legal  Division  and  outside  counsel,  as 
defined  in  the  RTC  Legal  Division 
Contracting  Procedures. 

(0  Legal  sen-ices  committee.  The 
committee  established  in  each  office 
whose  members  represent  the  Legal 
Division  and  the  DMVVP,  and  whose 
responsibility  it  is  to  select  and  engage 
all  outside  counsel  with  regard  to  legal 
services  to  be  performed  within  the 
supervision  of  said  office. 

(g)  List  of  counsel.  The  list  of  law 
firms  in  the  Legal  Division's  computer 
database  that  are  eligible  to  perform 
legal  services  for  the  RTC.  Only  law 
firms  on  this  li.st  may  have  legal  matters 
referred  to  them. 

(h)  Minority.  Any  Asian  American. 
Black  American,  Hispanic  American, 
Native  American.  Eskimo  or  Pacific 
Islander  who  is  either  a  citizen  or  a 
permanent  resident  of  the  United  States 

(1)  Asian  American.  A  person  having 
origins  in  any  of  the  original  peoples  of 
the  Far  East,  Southeast  Asia  or  the 
Indian  Subcontinent. 

(2)  Black  American  (not  of  Hispanic 
Origin).  A  person  having  origins  in  anv 
of  the  black  racial  groups  of  Africa. 

(.1)  Hispanic  American.  A  person  of 
Mexican,  Puerto  Rican,  Cuban.  Central 
or  South  American  origin,  regardless  of 
race. 

(4)  Native  American.  A  person  having 
origins  in  any  of  the  original  peoples  of 
North  America. 

15)  Eskimo.  A  person  having  origin  in 
the  Eskimo  or  Aleutian  peoples. 


(6)  Pacific  Islander.  A  person  having 
origins  in  any  of  the  original  nations 
commonly  referred  to  as  the  "Pacific 
Rim  Countries',  including  the  Hawaiian 
Islands. 

(i)  Minority  owned  business.  Any 
business  in  which: 

(1)  More  than  50  percent  of  the 
ownership  or  control  is  held  by  one  or 
more  minority  individuals;  and 

(2)  More  than  50  percent  of  the  net 
profit  accrues  to  one  or  more  minority 
individuals. 

(j)  Minority  owned  law  firm.  Any  law 
firm  or  practice  in  which: 

(1)  More  than  50  percent  of  the 
ownership  or  control  is  held  by  one  or 
more  minority  attorneys; 

(2)  More  than  50  percent  of  the  net 
profit  accrues  to  one  or  more  minority 
attorneys;  and 

(3)  All  attorneys  within  the  firm  are 
in  good  standing  with  the  respective 
state  bar  licensing  authority. 

(k)  MWOLF  subcontractor.  An  RTC- 
approved  outside  counsel  retained  by 
another  RTC-approved  outside  counsel, 
for  the  purposes  of  the  RTC  Completion 
Act,  to  provide  legal  services  when 
anticipated  fees  or  other  compensation 
are  expected  to  be  $500,000  or  more. 
The  outside  counsel  retained  as  the 
subcontractor  shall  have  the  same 
professional  liability  relationship  with 
the  RTC  and  the  prime  contractor  as  if 
the  subcontractor  were  joint  counsel 
with  the  prime  contractor  in  providing 
legal  services  to  the  RTC. 

(1)  Outside  counsel.  A  law  firm  or 
individual  attorney  therein,  or  solo 
practitioner  that  has  entered  into  a  Legal 
Services  Agreement  with  the  Legal 
Division  to  be  available  for  engagement 
to  provide  legal  services. 

(m)  Bonus  considerations.  (1)  Bonus 
considerations  for  MWOBs  and 
MWOLFs.  Bonus  considerations  are 
authorized  by  §  401(t)(l)  of  RRIA.  In  the 
review  and  evaluation  of  proposals,  the 
Corporation  shall  provide  additional 
incentives  to  minority  or  women  owned 
businesses  and  law  firms  bv  awarding 
any  such  business  or  firm  a  percentage 
of  the  total  technical  points  and  a 
percentage  of  the  total  cost  points 
achievable  in  the  technical  and  cost 
rating  process  applicable  with  respect  to 
such  proposals. 

(2)  Bonus  considerations  for  joint 
ventures.  Bonus  considerations  shall 
apply  to  any  proposal  submitted  bv  a 
joint  venture  in  which  MWOBs  and 
MWOLFs  have  at  least  25  percent 
MWOB/MWOLF  participation. 

(3)  Bonus  considerations  for 
subcontracting.  Bonus  Considerations 
shall  apply  to  any  proposal  submitted 
by  a  non-minoritv  firm  in  which  a 
certified  MWOB  "or  MWOLF  has  at  least 


25  percent  MWOB  or  MWOLF 
subcontracting  participation. 

(4)  Authority  to  adjust  technical  and 
cost  bonus  considerations.  The  RTC 
may  adjust  the  technical  and  cost  boniii= 
points  applicable  in  evaluating 
propo!;als  to  the  extent  necessary  to 
ensure  the  maximum  participation  level 
possible  for  minority  or  women  owned 
busine.sses  and  law  firms. 

(n)  Private  sector  contractor.  Any 
person  or  entity  that  performs  services 
on  behalf  of  the  RTC  pursuant  toe 
cont'  jct,  including,  but  not  limited  to. 
an  asset  manager. 

(0)  Request  for  proposals  (RFPs).  Any 
request  to  a  law  firm  for  proposals  to 
provide  certain  legal  ser\'ices  to  or  on 
behalf  of  the  RTC. 

{p)  RTC  oversight  attorney.  Any 
attorney  within  the  RTC  Legal  Division 
who  oversees  and  manages  outside 
counsel  in  relation  to  a  particular  legal 
matter. 

(q)  Solicitation  of  services  (SOS).  Anv 
request  to  a  business  for  proposals  to 
provide  certain  services  to  or  on  behalf 
of  the  RTC. 

(r)  Women  owned  business.  Any 
busine.ss  in  which; 

(1)  More  than  50  percent  of  the 
ownership  or  control  is  held  by  one  or 
more  women; 

(2)  More  than  50  percent  of  the  net 
profit  or  loss  accrues  to  one  or  more 
women:  and 

(3)  A  significant  percentage  of  senior 
management  positions  are  held  by 
women. 

(s)  Women  owned  law  firm.  Any  law 
firm  or  practice  in  which: 

(1)  More  than  50  percent  of  the 
ownership  or  control  is  held  by  one  or 
more  women  attorneys; 

(2)  More  than  50  percent  of  the  net 
profit  or  loss  accrues  to  one  or  more 
women  attorneys; 

(3)  A  significant  percentage  of  senior 
management  positions  are  held  by 
women  attorneys;  and 

(4)  All  attorneys  within  the  firm  are 
in  good  standing  with  the  respective 
state  bar  licensing  authority. 

Subpart  B — General  Provisions 
Applicable  to  Businesses 

§1617.10    Contracting  objectives. 

The  RTC  has  established  standards  by 
which  it  will  evaluate  its  success  in 
maximizing  particiJDatipn  of  minority 
and  women  owned  businesses 
(MWOBs)  in  its  contracting  activities. 
The  awards  and  fees  shall  be  tracked 
separately  for  minorities  and  women. 
All  awards  and  fees  shall  be  tracked  by 
RTC  regional  and  local  geographic  areas. 
The  RTC's  success  in  meeting  its 
objectives  will  be  evaluated 
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periodically,  and  modifications  will  be 
made  as  needed. 

(a)  Each  office,  including  sales 
centers,  shall  maike  every  effort  to  raise 
MWOB  participation  in  accordance  with 
the  RTC's  objectives. 

(b)  Contractors  are  strongly 
encouraged  to  utilize  joint  ventures  and 
subcontracting  arrangements  with 

•  MWOBs  to  increase  MWOB 
participation.  Bonus  considerations 
shall  be  given  to  contractors  that, 
through  joint  ventures  or 
subcontracting,  achieve  specified  levels 
of  MWOB  participation. 

(c)  Within  six  months  of  the  date  of 
conservatorship,  each  conservatorship 
must  bring  its  contracting  activity  into 
compliance  with  the  RTC's  DMWP 
policies  and  prooadures. 

(d)  Evaluation  of  performance  of 
contractors  shall  include  their  efforts 
and  success  in  meeting  RTC's  DMVVP 
goals,  including  mandatorv  MWOB  and 
MWOLF  subcontracting.  The  DMVVP 
will  conduct  periodic  visits  or  reviews 
of  contractors  to  assess  their  compliance 
with  RTC  policies. 

(e)  RTC  contradtor's  failure  to  comply 
with  RTC  rules  and  regulations, 
including  DMWP  policies  and 
procedures,  particularly  with  respect  to 
certification,  joint  venture  and 
subcontracting  requirements,  may  result 
in  adverse  actions  against  the  MVVOB, 
prime  contractor,  or  joint  venture 
partners  including,  but  not  limited  to, 
withholding  of  fees,  contract 
termination,  and/or  referral  to  the  Office 
of  Ethics,  which  may  result  in 
suspension  or  e.xdusion  from  the  RTC 
contracting  program  pursuant  to  12  CFR 
part  1618,  with  appropriate  referrals  to 
the  Office  of  the  Inspector  General. 

§  1617.1 1    Program  components. 

(a)  The  DMWOB  coordinates  with  the 
Contracts,  Program  and  Sales  Offices  to 
ensure  the  inclusion  of  minority  and 
women  owned  businesses  to  the 
maximum  extent  possible  in  RTC 
contracting  activities.  DMWOB  monitors 
RTC  private  contractors  to  ensure  that 
they  are  aware  of.  adopt  and  adhere  to, 
all  RTC  policies  and  procedures  for 
contracting  with  MWOBs. 

(b)  The  DMWOB  shall  be  a  non-voting 
member  of  the  Technical  Evaluation 
Panel  (TEP)  and  shall  participate 
directly  in  the  contract  award  process  to 
ensure  that  the  evaluation  of  proposals 
from  MWOBs  for  potential  awards  is  fair 
and  follows  RTC's  policies  and 
procedures,  and  that  technical  and  cost 
bonus  points  are  applied  appropriately 
and  correctly.  After  the  technical 
evaluation,  scoring  material  shall  be 
available  for  review  and  concurrence  by 


the  Program  Office,  Legal  Division,  and 
the  DMWP. 

(c)  The  DMWOB  shall  concur  on  the 
assignment  of  technical  and  cost  bonus 
points  prior  to  selection  of  offerors  in 
competitive  range. 

(d)  The  DMWOB  staff  shall  develop 
and  maintain  a  direct  relationship  with 
the  Contract.  Program  and  Sales  Offices, 
Oversight  Managers  and 
Conservatorship  staff  in  order  to 
increase  the  number  of  non-legal 
contracts  and  fees  awarded,  as  well  as 
sales  transactions,  to  MWOBs. 

(e)  Outreach.  A  continuing  effort  of 
the  RTC  involves  identifying  MWOBs 
capable  of  providing  contracting 
services  to  the  RTC.  This  effort  is 
nationwide  in  scope  and  focuses  on 
networking  and  training. 

(1)  Networking.  Washington  and  field 
office  staff  will  network  with  Federal. 
State  and  local  governments,  non-profit 
organizations,  professional  and  trade 
organizations;  and  participate  in 
conventions  and  seminars  sponsored 
and  widely  attended  by  minorities  and 
women.  Promotional  campaigns  will  be 
developed  to  inform  the  minority  and 
women  owned  business  community  of 
the  Corporation's  needs  and  its 
commitment  to  involve  such  firms  in  its 
contracting  activities;  and  information 
on  purchasing  RTC  assets  and  thrifts 
shall  be  disseminated.  MWOB  firms 
shall  be  assisted  in  understanding  and 
meeting  the  RTC's  contracting  needs, 
especially  as  they  shall  be  repre.sented 
in  various  Solicitations  of  Services 
(SOSs),  and  these  firms  shall  be  placed 
on  appropriate  source  lists  for  SOSs. 
MWOB  firms  shall  also  be  informed 
about  RTC's  regulations  governing 
ethical  responsibilities,  conflicts  of 
interest,  confidentiality,  and  the 
certification  process  foreligibilitv  as  a 
MWOB. 

(2)  Training.  The  Washington  Office 
shall  coordinate  training  initiatives, 
workshops,  and  seminars  for  MWOBs 
and  RTC  staff.  These  activities  are 
designed  to  increase  awareness  and  to 
ensure  the  inclusion  of  minorities  and 
women,  and  firms  owned  by  minorities 
and  women,  in  the  RTC's  contracting 
process,  regulations,  and  special 
initiatives,  as  well  as  ensure  that  all 
RTC  staff  who  interact  with  the 
contracting  and  investment  community 
are  knowledgeable  of  and  support  the 
program.  Technical  training  needs  of 
MVVOB  contractors  shall  be  identified 
and  materials  and  training  modules 
shall  be  developed  to  increase  MVVOB 
participation.  In  addition.  DMVVP 
policies,  directives  and  program  goals 
and  objectives  shall  be  incorporated  into 
training  modules  for  an  internal 
education  program  for  all  RTC  staff  to 


promote  RTC's  commitment  to  the  full 
participation  of  MWOBs  in  all 
contracting  and  sales  activities. 

(3)  Database  review.  The  DMVVP  field 
staff  shall  enhance  the  efforts  of  the 
outreach  program  through  their  ongoing 
review  of  the  MVVOB  database  and  the 
Contracting  Activity  Reporting  System 
(CARS)  identifying  geographic  and 
service  categories  in  which  firms  are 
under  represented.  The  outreach 
program  shall  target  its  efforts  in  areas 
where  the  MVVOB  database  indicates 
MWOBs  are  under  represented. 

(4)  Special  events.  Special  events 
shall  be  developed  to  meet  the  needs  or 
concerns  of  MWOBs.  These  events  may 
include:  subcontracting,  teaming,  joint 
venture  fairs  or  seminars,  open  houses 
with  Standard  A.s.set  Management  and 
Disposition  Agreement  (SAMDA) 
contractors,  investor  forums,  and 
coordination  of  events  with  the 
Minority  Business  Development 
Agency.  Small  Business  Administration, 
other  governmental  entities,  and  private 
and  non-profit  organizations. 

§1617.12    Program  promotion. 

(a)  The  DMWOB  shall  conduct 
seminars  and  workshops  for  MWOB 
firms.  The  focus  of  these  events  shall  be 
to  provide  information  regarding  the 
program,  its  goals  and  objectives,  and 
companies  qualified  to  participate  in  the 
program:  to  facilitate  interaction 
between  RTC  and  these  firms;  and  to 
manifest  RTC's  commitment  to  doing 
business  with  these  groups. 

(b)  Contract  opportunities  for  MWOBs 
shall  be  expanded  by  encouraging  both 
minority  and  women  owned  firms  to 
form  joint  venture  arrangements  and 
cooperative  agreements  with  other 
larger  firms. 

§1617.13    Certification. 

(a)  Each  firm  claiming  .status  as  ,i 
MVVOB  shall  be  required  to  provide 
certification  of  that  status.  To  preserxe 
the  integrity  and  foster  the  objectives  of 
the  program.  RTC  must  satisfy  itself  that 
the  ownership  orf;ontrol  requirements 
of  the  program  are  fulfilled.  On-site 
visits  shall  be  performed  by  the 
DMWOB  and  may  include  the  Office  uf 
Contract  Oversight  and  Surveillance 
(OCOS). 

(b)  RTC  has  implemented  a 
certification  policy  and  procedures 
designed  to  prevent  fraudulent 
representations.  Procedures  have  been 
established  by  which  the  D.MVVP  shall 
review,  evaluate,  and  approve  notarized 
certification  forms  and  accompanying 
documents  from  MWOBs,  prior  to 
submission  of  the  firm  for  a  source  list, 
or  prior  to  participation  in  the 
contracting  process. 
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(c)  When  a  MWOB  firm  is  selected  for 
an  award,  a  pre-award  on-site 
verification  is  required  for  all  contracts 
with  estimated  fees  in  excess  of 
SlOO.OOO,  or  when  the  award  will  result 
in  accumulated  fees  over  $100,000.  The 
DMWP  reserves  the  right  to  perform  an 
on-site  vertfication  to  firms  with  fees 
under  $100,000.  Additionally,  all  joint 
ventures  are  subject  to  on-site 
verifications.  If  the  eligibility  of  a  firm 
ns  a  MWOB  is  questionable,  based  on 
misrepresentation,  the  OCOS  will 
participate  in  the  on-site  verification. 

(d)  RTC  shall  be  notified  of  any 
t:hanges  in  ownership,  senior 
management,  MWOB  joint  venture 
participant(s),  or  other  factors  that  may 
affect  tligibility. 

(e)  Any  misrepresentations, 
(including  falsification  of  MWOB 
Certification),  omissions  or  changes  by 
the  MWOB.  the  non-MWOB,  or  the  joint 
venture  partnership  with  respect  to 
ownership  or  control;  senior 

"management;  MWOB  joint  venture 
participant(s);  the  allocation  of  profits 
and  losses;  or  any  other  factors  that  may 
affect  eligibility,  may  result  in  adverse 
actions  against  the  MWOB,  prime 
contractor,  or  joint  venture  partners 
including,  but  not  limited  to, 
j^      withholding  of  fees,  contract 

termination,  and/or  referral  to  the  Office 
of  Ethics,  which  may  result  in 
suspension  or  exclusion  from  the  RTC 
contracting  program  pursuant  to  12  CFR 
part  1618,  with  appropriate  referrals  to 
the  Office  of  the  Inspector  General. 

(f)  If  the  firm  is  found  ineligible  for 
MWOB  status,  and  is  denied  such 
status,  it  shall  be  informed  of  its  right 
to  file  an  appeal  to  the  Vice  President, 
DMWP  in  Washington,  DC. 

§  1617.14    Participation  of  MWOB 
contractors  in  task  order  agreements. 

(a)  To  ensure  the  maximum 
participation  of  MWOBs  in  its 
contracting  activities,  the  RTC  shall 
maintain  procedures  to  ensure  that 
minorities  and  women  shall  not  be 
inadvertently  excluded  from  eligibility 
for  Task  Order  Agreements.  Such 
procedures  shall  include  reviewing  lists 
of  contractors  eligible  to  compete  for 
such  Task  Order  Agreements  in  order  to 
ensure  that  the  maximum  participation 
level  of  MWOBs. 

(b)  The  RTC  has  promulgated  detailed 
procedures  to  comply  with  this  policy. 
The  procedures  are  contained  in  the 
RTC's  Contract  Policies  and  Procedures 
Manual  (CPPM).  Copies  of  the  CPPM  are 
available  from  the  RTC  Public  Reading 
Room,  801  17th  Street,  NW.,  Room  100, 
Washington,  DC  20434-0001. 


Subpart  C— Joint  Ventures 

§1617.20    General. 

In  an  effort  to  ensure  and  enhance 
inclusion  of  MWOBs  in  the  RTC's 
contracting  activities,  the  Corporation 
supports  and  promotes  the  concept  of 
joint  ventures.  The  intention  of  this 
policy  is  to  provide  MWOBs  an 
opportunity  to  acquire  training  through 
their  association  with  a  more 
established  or  larger  firm  and  to 
increase  resource  development 
opportunities  so  that  MWOB  firms  will 
continue  to  develop  the  expertise  and 
capacity  to  compete  independently. 

§1617.21    Eligibility. 

A  joint  venture  will  be  eligible  for  this 
program  if  it  meets  the  following 
requirements: 

(a)  Each  MWOB  participant  is 
responsible  for  a  clearly  defined  portion 
of  the  work  to  be  performed  and  holds 
management/contract  oversight 
responsibilities  related  to  the  main 
purpose  of  the  contract;  and 

(b)  The  MWOB  participant(s) 
performs  at  least  25  percent  of  the 
substantive  duties  under  the  entire 
contract,  and  is  contractually  entitled  to 
compensation  proportionate  to  its(their) 
duties. 

§  1 61 7.22    Establishing  joint  venturas. 

A  firm  receiving  a  solicitation  from 
the  RTC  may  form  a  qualifying  joint 
venture  with  one  or  more  other  firms 
that  may  or  may  not  have  received  the 
solicitation.  Each  joint  venture  that  is 
established  before  receipt  of  any  SOS, 
and  every  joint  venture  engaged  by  RTC, 
must  have  its  own  tax  identification 
number  (TIN)  and  must  meet  RTC's 
fitness  and  integrity  requirements. 

§  1 61 7.23    Joint  venture  agreements. 

To  qualify  for  bonus  considerations, 
the  joint  venture  must  provide  a  copy  of 
its  written  joint  venture  agreement  to 
RTC  prior  to  being  submitted  for  a 
source  list  or  at  the  time  it  submits  a 
proposal.  That  agreement  must  identify 
clearly  the  work  to  be  performed,  the 
extent  of  total  work  participation  by 
each  firm  in  the  joint  venture,  the 
address  of  each  firm,  and  the  following: 

(a)  The  purpose  of  the  joint  venture; 

(b)  The  date  the  joint  venture  was 
established; 

(c)  The  joint  venture's  federal  TIN; 

(d)  Any  other  names  under  which  the 
joint  venture  has  done  or  is  doing 
business; 

(e)  The  management  structure  of  the 
joint  venture,  including  which  of  the 
joint  venture  participant(s)  employs 
each  of  the  management  staff  and  the 
roles  and  responsibilities  of  each 


venturer  in  performing  the  services 
under  the  contract; 

(f)  The  percentage  of  joint  venture 
ownership  interests,  the  percentage  of 
substantive  work  to  be  performed  by  the 
MWOB  participant(s)  on  the  contract 
and  the  percentage  of  RTC  funds  earned 
by  the  joint  venture  to  be  distributed  to 
the  MWOB  participant(s); 

(g)  The  allocation  of  joint  venture 
income/loss  derived  from  the  joint 
venture's  activities  with  the  RTC  (as 
measured  by  total  joint  venture  fees  less 
total  joint  venture  expenses).  The  joint 
venture  agreement  also  should  state  the 
method  of  determining  income/loss  [i.e.. 
cash  or  accrual  and  tax  basis  or  using 
generally  accepted  accounting 
principles); 

(h)  The  initial  capital  investment, 
including  investments  made  in  cash, 
equipment,  facilities,  etc.,  by  each 
participapt; 

(i)  Whether  other  resources  will  be 
furnished  by  each  joint  venture 
participant  and  the  basis  on  which  such 
resources  will  be  furnished; 

(j)  Whether  the  insurance 
requirements  will  be  apportioned 
among  the  joint  venture  participants 
and  to  what  extent; 

(k)  That  each  party  to  the  joint 
venture  is  liable  for  the  proportionate 
percentage  of  joint  venture  participation 
for  all  activities  of  the  joint  venture; 

(1)  That  the  MWOB  participant(s)  in 
the  joint  venture  will  have  the 
opportunity  to  represent  itself,  at  all 
RTC  meetings  related  to  the  contract, 
such  as  offerors'  conferences, 
debriefings,  contract  closings  and 
contract  oversight  reviews; 

(m)  That  all  parties  to  the  joint 
venture  shall  fully  disclose  to  one 
another  all  SOSs,  Task  Order  Bids, 
Notices  of  Best  and  Final  Offers,  SOS 
Amendments,  Notices  of  Awards, 
Contracts  and  any  and  all  other 
documents  or  meetings  necessary  or 
relative  to  the  joint  venture.  Such 
disclosures  must  be  made  to  the  MWOB 
participant(s)  before  submission  of  any 
proposals,  bids  or  offers  for  contracts 
with  the  RTC;  and 

(n)  That  financial,  ownership,  control, 
or  shared  employee  (including  members 
of  the  board  of  directors)  relationships 
■of  the  members  of  the  joint  venture,  if 
such  relationships  exist,  shall  be 
disclosed. 

§1617.24    Joint  venture  reporting  and 
sanctions. 

(a)  The  contractor  shall  be  required  to 
submit  periodic  detailed  reports  of 
substantive  work  and  distribution  of 
payments  to  each  joint  venture  partner, 
to  allow  the  RTC  to  determine  the  extent 
of  compliance  by  the  contractor  with  the 
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MWOB  joint  venture  agreement. 
Summary  joint  venture  reports  shall  be 
required  in  accordant  with  RTC 
instructions. 

(b)  The  RTC  shall  evaluate  the 
contractor's  performance  in  relation  to 
its  implementation  of  the  MWOB  joint 
venture  agreement.  The  DMWP  shall 
f-ive  notice  to  the  contrador  during 
performance  if  the  contractor  is  failing 
to  meet  his  or  her  (.-ommitments  under 
the  joint  venture  agreement.  If  a 
contractor's  perfoHmance  is  inadequate, 
the  contractor  shall  be  given  a  30-day 
period  on  contracts  of  one  year  or  more 
nnd  n  proportionate  period  on  contracts 
of  shorter  duration  to  resolve  the  non- 
compliance. If  after  the  compliance 
period  elapses,  the  contractor  has  not 
corrected  the  non-Compliance,  the  RTC 
shall  initiate  appropriate  remedial 
action.  Any  misrepresentations, 
omissions  or  changes  by  the  MWOB,  the 
non-MWOB,  or  the  joint  venture 
partnership  with  respect  to  ownership 
or  control:  senior  management:  MWOB 
joint  venture  parti(:ipant(s);  the 
allocation  of  profits  and  lo.sses:  or  any 
other  omissions  or  changes  or  other 
laf;tors  that  may  affect  eligibility,  may 
result  in  adverse  actions  again.st  the 
MWOB,  prime  contractor,  or  joint 
venture  partners  including,  but  not 
limited  to.  withholding  of  fees,  contract 
termination,  and/or  referral  to  the  Office 
of  Ethics,  which  may  result  in 
suspension  or  exclusion  from  the  RTC 
contracting  program  pursuant  to  12  CFR 
part  lfil8,  with  apptropriate  referrals  to 
the  Office  of  the  In^.-tor  General. 

> 
Subpart  D — Subcontracting 

§1617.30     Policy. 

(a)  The  RTC  has  determined  that  one 
of  the  most  effective  methods  for 
increasing  participation  of  MWOBs  in 
its  contracting  activities  is  the  use  of 
MWOBs  as  subconttadors.  While  the 
ability  to  sub<,ontract  is  within  the 
power  of  the  contractor,  the  RTC  shall 
provide  additional  bonus  points  to 
offerors  subcontracting  at  least  25 
percent  of  the  substantive  work  and 
commensurate  fees  to  MWOBs.  More 
bonus  points  will  be  available  to 
contractors  who  reach  levels  of 
subcontracting  greater  than  25  percent. 

(b)  In  accordance  with  RTC's  other 
general  requirements  for  subcontracting 
activity,  the  RTC  shall  satisfy  itself  that 
all  private  sector  firms  awarded  a 
contract  with  the  RTC  will  provide  the 
maximum  opportunity  possible  to 
minority  and  women  owned  contractors 
to  participate  in  suU^ntracting  awards. 
All  RTC  contractors  aiust  agree  to  carry 
out  this  policy  in  a  manner  con.sislent 


with  RTC's  overall  contracting  policies 
nnd  procedures. 

(c)  Bonus  points  are  available  to  any 
offeror  who  subcontracts  at  least  25 
percent  of  the  substantive  work  and 
commensurate  fees  undera  contraci  to 
MWOBs.  Any  offeror  that  seeks  to 
obtain  bonus  points  on  a  prime  contract 
or  task  order  agreement  through 
subcontracting  work  to  MWOBs  nuist 
submit  with  its  proposal  a 
subcontracting  plan.  The  offeror's 
subcontracting  plan  shall  apply 
throughout  the  life  of  the  contract. 

(d)  If  a  prime  contractor  proposas  to 
contract  with  a  MWOB  subcontractorfs), 
the  RTC  requires  that  an  offeror  certify 
that  if  awarded  a  contract,  the  firm  will 
implement  the  MWOB  Subcontracting 
Plan  submitted  with  its  proposal,  to 
provide  the  approved  pert:en(age  of 
MWOB  participation  to  the  named 
MWOB  subcontractor(s). 

(e)  The  prime  contractor  must  obtain 
a  completed  MWOB  certification 
package  ft-om  each  proposed  MWOB 
subcontractor  in  its  subcontracting  plan 
and  must  submit  these  documents  with 
its  proposal  or  RTC  certified  MWOB 
affidavit.  The  prime  contractor  shall  not 
substitute  the  named  MWOB 
subcontractor(s)  without  prior  approval 
from  the  DMWP. 

§  1 61 7.3 1    Subcontracting  plans. 

The  subcontracting  plan  must  include 
within  the  proposal: 

(a)  Spe<;ific  name{s),  roles  and 
responsibilities  of  the  MWOB 
subcontractor(s); 

(b)  Separate  percentages  of  work 
allocated  to  minority  and/or  woman 
subcontractor(s)  (how  much  to  eat:h) 
and  projections  of  the  monthly  work 
distribution  schedule  for  the  term  of  the 
contract  for  each  subcontractor  and/or 
joint  venture  partner, 

(c)  Estimated  dollar  amount  of 
participation  of  MWOB 
subcontractor(s); 

(d)  The  name  of  an  individual 
employee  of  the  offeror  who  will 
administer  the  offeror's  subcontracting 
progrnm,  and  a  descj-iption  of  the  duties 
of  the  individual; 

(e)  A  statement  as  to  whether  the 
MWOB  subcontractor(s)  will  be  required 
to  provide  the  following  insurance  and 
to  what  extent:  fidelity  bond,  errors  and 
omissions,  and  liability; 

(0  Previous  experience  working  with 
MWOB  firms: 

(g)  Assurances  that  the  offeror  will 
cooperate  in  any  oversight,  review, 
•study  or  survey,  as  may  be  required; 

(h)  A  copy  of  the  written  agreement 
between  the  contractor  and  the 
subcontractor  estaWishing  that  the  plan 


meets  at  least  the  25  pen;enl 
participation  requirement;  and 

(i)  Disclosure  of  financial,  ownership, 
<;ontrol.  or  .shared  employee  (including 
members  of  the  board  of  directors) 
relationships  between  the  MWOB 
subcontractor  and  the  primary 
contractor,  if  such  relationships  exist. 

§1617.32    MWOB  subcontracting 
requirements. 

(a)  Effective  December  17, 199.1,  the 
RTC  shall  not,  in  any  capacity,  enter 
into  or  modify  any  contract  for  the 
provision  of  goods  arid  services  to  RTC 
under  which  the  contractor  would 
receive  fees  or  other  compensation  in  an 
amount  equal  to  or  greater  than 
5500,000.  unless  the  contractor 
subcontracts  part  of  the  engagement 
with  one  or  more  MWOBs,  and  pays 
fees  or  other  compen.sation  to  such 
MWOBs  in  an  amount  commensurate 
with  the  perc;entage  of  services  provided 
by  the  MWOB(s).  The  mandatory 
MWOB  subcontracting  provisions  apply 
to  both  non-minority  and  minority 
contractors.  For  all  contracts  with 
estimated  fees  and  other  compensation 
equal  to  or  greater  than  $500,000,  non- 
MWOB  contractors  shall  be  requiretl  to 
subcontract  no  less  than  10  percent  of 
the  contract  services  and  commen.sttralo 
fees  to  MWOBs.  A  MWOB  or  a  joint 
venture  with  50  perc^ent  or  more  MWOB 
participation  is  required  tosubc;ontra(.1 
no  less  than  5  percent  of  contract 
.services  and  commensurate  fees  to  a 
MWOB. 

(b)  The  RTC  shall  not  enter  into  or 
extend  a  contract,  task  order  and 
modification  thereto  which  will  result 
in  fees  or  other  compensation  equal  to 
or  greater  than  $500,000.  unless  the 
coiitra(.1ors  agree  to  meet  the  MWOB 
mandatory  subcontracting  requirements. 

(c;)  More  specific  procedures  and 
guidelines  for  the  implementation  of 
paragraphs  (a)  and  (b)  of  this  section  ani 
contained  in  the  RTCs  Contract  Policies 
and  Procedures  Manual  (CPPM).  Copies 
of  the  CPPM  are  available  from  the  RTC 
Public  Reading  Room.  801  17th  Street, 
NW,  Room  100,  Washington.  DC  204.14- 
f)()()l. 

(d)  The  RTC  may  exclude  a  contrador 
from  the  requinmients  of  paragraph  (b) 
of  this  section  if  the  Chief  Exei;utive 
Officer  of  the  Corporation  determines, 
through  written  documentation,  that 
imposing  such  a  sub«:ontrac4ing 
requirement  would: 

(1)  Substantially  increase  the  cost  of 
contrad  performance;  or 

(2)  Undermine  the  ability  of  the 
contractor  to  perform  its  obligations 
under  the  contract. 

(e)  Reports  and  notarized 
certifications  subject  to  18  U.S.C.  KKil. 
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(0  The  RTC.  through  a  written 
determination  by  the  Chief  Executive 
Officer,  may  grant  a  waiver  from  the 
requirements  of  paragraphs  (a)  and  (b)  of 
this  section  for  any  contract,  provided 
that  the  contractor  certifies  that  it  has 
determined  that  no  eligible  MWOB  is 
available  to  enter  into  a  subcontract, 
with  respect  to  a  contract  to  which 
paragraphs  (a)  and  (b)  of  this  section  are 
otherwise  applicable;  provides  a  list  of 
MWOB  contractors  contacted,  including 
firm  name,  MWOB  tax  identification 
number,  address,  telephone  number, 
and  contact  official;  and  provides  a 
detailed  explanation  of  the  basis  for  the 
contractor's  determination,  including 
written  documentation  from  the  local 
RTC  DMWP  concurring  in  the 
determination  that  there  are  no  eligible 
MWOBs  available. 

(g)  The  offeror/contractor  is  subject  to 
§§1617.30, 1617.31  and  1617.33. 

§  1617.33    Post-award  oversight. 

(a)  The  contractor  will  be  required  to 
submit  periodic  detailed  reports  of 
substantive  work  and  payments  to 
MWOB  subcontractors,  to  allow  the  RTC 
to  determine  the  extent  of  compliance 
by  the  contractor  with  the  MWOB 
subcontracting  plan.  Summary 
subcontracting  reports  will  be  required 
in  accordance  with  RTC  instructions. 

(b)  The  RTC  will  evaluate  the 
contractor's  performance  in  relation  to 
its  implementation  of  the  MWOB 
subcontracting  plan.  The  RTC  will  give 
notice  to  the  contractor  if  the  contractor 
is  failing  to  meet  his  or  her 
commitments  under  the  subcontracting 
plan.  If  a  contractor's  performance  is 
inadequate,  the  contractor  will  be  given 
notice  in  accordance  with  the  terms  and 
conditions  of  the  contract.  If  after  the 
compliance  period  elapses,  the 
contractor  has  not  corrected  the  non- 
compliance issue,  the  RTC  shall  initiate 
appropriate  remedial  action,  that  could 
result  in  the  withholding  of  fees, 
contract  termination,  and/or  referral  to 
the  Office  of  Ethics  which  may  result  in 
suspension,  or  exclusion  of  the 
contractor. 

Subpart  E— Solicitation  and  Contract 
Award  Guidelines 

§  1617.40    Inclusion  in  solicitations. 

'  RTC  policies  and  guidelines  will 
ensure,  to  the  maximum  e.xtent  possible, 
participation  of  MWOBs  in  each 
contract  solicitation.  In  order  to  increase 
competition  for  MWOBs.  the  RTC  shall 
implement  smaller  contract 
assignments,  such  as  soliciting 
proposals  for  asset  managers  to  manage 
small,  homogeneous,  geographically 
concentrated  asset  pools.  For 


noncompetitive  contracts  under  S5,000, 
the  use  of  MWOB  firms  is  encouraged. 

§  1617.41    Participation  by  the  Division  of 
Minority  and  Women's  Programs  in  the 
solicitation  and  award  process. 

(a)  The  DMWP  staff  shall  participate 
in  the  initial  review  and  Statement  of 
Work  meeting  with  the  requesting 
program  office  and  the  Legal  Division  to 
establish  milestones,  specific  task 
descriptions,  and  contractor 
responsibilities.  The  DMWP  shall 
participate  in  the  Source  Selection  Plan 
process  to  assure  inclusion  of  MWOB 
firms.  The  DMWP  shall  assure  that  the 
following  contract  requirements  are  fair, 
equitable  and  consistent: 

(1)  The  selection  criteria  for  notices  or 
issuance  of  SOSs; 

(2)  The  advertising  language;  and 

(3)  Standards  for  most  important, 
more  important,  and  important  factors, 
and  scoring  criteria. 

(b)  The  DMWP  shall  participate  in  the 
preparation  of  responses  to  questions 
received  from  offerors  in  consultation 
with  the  Contracts  Office,  Program 
Office,  and  Legal  Division. 

(c)  The  DMWP  staff  shall  participate 
as  non-voting  members  in  the  technical 
evaluation  process.  After  the  technical 
evaluation,  scoring  material  shall  be 
available  for  review  and  concurrence  by 
the  Program  Office.  Legal  Division,  and 
the  DMWP. 

(d)  The  DMWP  shall  concur  on  the 
assignment  of  technical  and  cost  bonus 
points  prior  to  selection  of  offerors  in 
competitive  range. 

(e)  To  ensure  inclusion  by  MWOBs  in 
the  contracting  process,  the  DMWP 
must  concur  in  the  selection  of  the 
contractor. 

(0  In  the  post-award  phase,  the 
DMWP  shall  participate  in  MWOB 
debriefings  and  contractor  performance 
evaluations. 

(g)  The  DMWP,  in  conjunction  with 
OCOS,  will  conduct  quarterly  and 
annual  site  visitations  of  SAMDA 
contractors  to  review  contractor 
compliance  with  RTC  policies  and 
procedures. 

(h)  The  DMWP  shall  conduct 
quarterly  and  annual  site  visitations  of 
any  contractor  who  is  subject  to  MWOB 
participation  in  joint  ventures  and 
subcontracting  plan(s). 

§  1617.42    Participation  by  the  Division  of 
Minority  and  Women's  Programs  in  contract 
administration. 

The  DMWP  shall  participate  in  the 
oversight  (i.e.  evaluation,  rating,  and 
other  matters)  relating  to  contract 
performance  and  compliance, 
specifically  those  matters  related  to  the 
implementation  of  DMWP  activities  and 


fulfillment  of  subcontracting  plan  and 
joint  venture  agreement  obligations  and 
commitments.  "This  includes 
interactions  between  parties  once 
payment  has  been  made,  during  the 
resolution  of  any  disputes  or 
adjustments,  and  until  the  contract  is 
formally  closed.  The  DMWP  shall 
participate  and  concur  in  decisions 
related  to  contract  changes  and 
modifications  to  assure  that  MWOBs  are 
fully  included  in  decisions  related  to 
changes  and  modifications  to  their 
contracts;  and  in  conformance  with  the 
joint  venture  agreement  and 
subcontracting  plan  terms  and 
conditions  related  to  MWOB  eligibilitv- 
The  DMWP  shall: 

(a)  Participate  and  concur  in  the 
preparation  of  the  Contract 
Administration  Plan  with  the  oversight 
managers  and  contract  officer;  the  post- 
award  conference  to  discuss  milestones, 
reporting  requirements,  training  needs, 
roles  and  responsibilities;  and  technical 
requirements  of  MWOB  Program 
implementation; 

(d)  Participate  as  a  contract 
administration  team  member  with  full 
responsibility  for  monitoring 
compliance  of  all  firms  with  MWOB 
Program  requirements;  attending  site 
visits  and  performance  reviews;  and 
providing  technical  oversight, 
assistance,  training,  and  other  direction 
as  required; 

(c)  Monitor  contractor  payments  for 
timeliness  and  accuracy  of  the 
contractor's  payment  to  MWOB 
subcontractors  in  accordance  with 
established  and  previously  approved 
stibcontracting  plans; 

(d)  Monitor  contractor  fee  splits  for 
timeliness  and  accuracy,  and  verify  fee 
distributions  to  MWOB  joint  venture 
participants; 

(e)  Review  and  concur  on  all  requests 
for  contract  amendments  and 
modifications  initiated  by  the  contractor 
or  RTC  to  assure  that  they  are  not 
prohibitive  or  impediments  to 
maximizing  the  levels  of  participation 
for  MWOBs  in  potential  contract 
opportunities;  and 

(f)  Review  and  concur  in  all  requests 
for  the  assignment  and/or  re-assignment 
of  contracts  to  determine  the  impact  of 
such  assignments  on  RTC's  MWOB 
goals  and  on  the  participation  of 
minorities  and  women. 

Subpart  F— Technical  and  Cost  Bonus 
Points 

§1617.50    Policy. 

In  the  review  and  evaluation  of 
proposals  submitted  by  firms  eligible  as 
MWOBs,  MWOB  joint  ventures,  or  non- 
MWOBs  with  qualifying  subcontractiufi 
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plans,  RTC  shall  provide  bonus  points 
in  the  technical  and  cost  rating  process. 

§  1 61 7.51    Application  of  technical  and  cost 
bonus  points. 

(a)  Technical  bonus  points  shall  be 
awarded  as  a  percentage  of  the  total 
technical  points  achievable  in  the  rating 
process  in  addition  to  each  offeror  s 
technical  score. 

(b)  Cost  bonus  points  shall  be 
awarded  as  a  percentage  of  the  total  cost 
points  achievable  in  the  rating  process 
in  addition  to  each  offeror's  cost  score. 

(c)  The  technical  and  cost  bonus 
|)oints  shall  be  allocated  as  follows: 


Firm  type 

Percent 
technical 

Percent 
cost 

MWOB  

15 

10 

Joint  Venture  with 

at  least  40  per- 

cent MWOB  par- 

ticipation   

15 

10 

Joint  Venture  with 

at  least  25  per- 

cent MWOB  par- 

ticipation   

Non-MWOB  flmi 

10 

5 

with  sub-con- 

tracting plan  ol 
at  least  40  per- 

cent MWOB  par- 

ticipation   

Non-MWOB  fimi 

10 

5 

with  sub-cofv 

tracting  plan  of 
at  least  25  per- 

cent MWOB  parr 

ticipation  

■ 1 

5 

-t — _ 

2.5 

(d)  All  contracts  which  have 
estimated  fees  or  other  compensation 
equal  to  or  greater  than  $500,000  or 
when  the  award  will  result  in 
accumulated  fees  or  other  compensation 
which  will  be  equal  to  or  greater  than 
S500.000,  the  contractor  shall  be 
required  to  satisfy  the  5  pert;cnt  or  10 
percent  mandatory  MWOB 
subcontracting  requirement.  For  non- 
MWOB  contractors,  this  10  percent 
subcontracting  requirement  is  de«?med 
satisfied  in  cases  where  offerors  submit 
acceptable  MWOB  subcontracting  plans 
of  at  lea.st  25  percent  and  are  requesting 
technical  and  cost  bonus  consideration. 

§1617.52    Authority  to  adjust  technical  and 
cost  bonus  points. 

(a)  The  DMWP  shall  evaluate  the 
Corporation's  application  of  bonus 
points  annually.  This  annual  review 
shall  determine  whether  the 
Corporation  is  meeting  the  mandate  to 
ensure  the  maximum  participation 
possible  for  MWOBs  and  the  need  to 
adjust  the  bonus  points. 

(b)  The  Vice  President  of  the  DMWP. 
with  the  concurrenoe  of  the  Chief 
ivxeculive  Officer,  has  the  authority  to 


increase  the  technical  and  cost  bonus 
points  to  ensure  maximum  MWOB 
participation  in  the  contracting  pro«»ss. 

Subpart  G— Conservatorship 

Contracting 

§1617.60    Policy  and  application. 

(a)  The  RTC  recognizes  the  role  of 
conservatorships  in  ensuring  inclusion 
of  MWOBs  in  RTC  contracting  and 
disposition  activities  to  the  maximum 
extent  possible.  Within  six  months  after 
an  institution  has  been  placed  into 
conservatorship,  each  conservatorship 
shall  comply  with  DMWP  policies  and 
procedures. 

(b)  Accordingly,  it  is  the 
responsibility  of  the  Conservatorship 
and  Contracting  Departments  to  provide 
the  DMWP  with  an  opportunity  to 
review  and  concur  on: 

(1)  Requests  for  contracting  .services; 

(2)  Solicitation  of  Services  (SOS)  lists- 

(3)  SOS,  contract.  Statement  of  Work; 

(4)  Other  contracting  documents; 

(5)  Application  of  MWOB  bonus 
points;  and 

(6)  Certification/verification  of 
contractor's  MWOB  status. 

(c)  In  addition,  the  DMWP  shall  have 
the  opportunity  to  participate  in 
conferences,  debriefings.  negotiation 
meetings,  final  interviews,  and  any 
other  meetings  between  RTC  and 
MWOB  contractors. 

(d)  Because  of  the  large  number  of 
small  awards  emanating  from 
conservatorships,  the  conservatorships 
are  strongly  encouraged,  in  all  sole 
source  contracts,  to  give  preference  to 
local  MWOBs.  The  DMWP  staff  at  RTC 
field  offices  shall  work  with  the 
conservatorship  contracting  offices  in 
identifying  and  certifying  MWOBs.  prior 
to  the  conser\'atorship  offices  .soliciting 
for  ser\ices. 


Subpart  H— General  Provisions 
Applicable  to  Law  Firms 

§1617.70    Contracting  obiecttves. 

(a)  The  Division  of  Legal  Services 
shall,  to  the  maximum  extent  possible, 
increase  the  level  of  legal  fees  paid 
annually  on  new  assignments  to 
MWOLFs  to  at  least  20  percent.  In 
addition,  at  least  10  percent  of  the  total 
legal  fees  paid  annually  will  be  paid  to 
minorities  or  women  partners  and  other 
minority  and  women  attorneys  in  non- 
MWOLFs. 

(b)  Further,  the  Division  of  Legal 
Ser\  ices  shall: 

(1)  Increase  MWOLF  participation 
and  fees  at  each  field  office  and  in 
Washington  in  accordance  with  the  RTC 
goals  and  objectives. 

(2)  Assist  RTC  attorneys  and  outside 
counsels  in  identifying  both  the 


capacity  and  the  experience  to  provide 
the  required  legal  servir^s  to  the  RTC. 

(3)  Encourage  non-MWOLFs  to  utilize 
joint  referral  arrangements  with 
MWOLFs  to  increase  MWOLF 
participation  and  fees.  Bonus  points 
will  be  awarded  to  law  firms  that  engage 
in  joint  referrals,  and  achieve  specified 
levels  of  fees  for  MWOLF  participation. 

(4)  Consistent  with  Division  of  Legal 
Services  Policy  No.  92-04,  Minority  and 
Women  Partners  Program,  refer  legal 
matters  to  the  minority  or  women 
partners  in  non-MWOLFs  who  are 
identified  as  the  RTC  contact  persons 
listed  in  the  RTC  L^al  Information 
System  (RLIS)  and  are  principally 
responsible  for  the  coordination  of  the 
legal  services  provided  to  the  RTC. 
The.se  partners  are  responsible  for 
ensuring  that  RTC  legal  matters  are 
successfully  performed  by  other 
minority  and  women  affomevs  in  non- 
MWOLFs. 

(5)  Copies  of  the  document  referred  to 
in  paragraph  (b)(4)  of  this  section  are 
available  from  the  RTC  Public  Reading 
Room,  801  17th  Street  NW.,  Room  100, 
Washington.  DC  20434-0001. 

§  1617.71    Program  components. 

The  Department  of  Legal  Proerams 
(DLP)  shall: 

(a)  Design  and  implement  a 
nationwide  program,  to  identify 
MWOLFs  capilile  of  meeting  the  legal 
services  contracting  needs  of  the  RTC. 
Implementation  of  the  outreach  program 
will  entail  having  on-going 
communications  with  national,  state 
and  local  bar  asscxiiations,  and  other 
entities,  and  will  participate  in 
professional  conventions  and  seminars 
sponsored  and  widely  attended  by 
MWOLFs. 

(b)  Coordinate  with  the  Legal  Division 
to  identify  and  develop  opportunities  to 
increase  referrals  to  MWOLFs.  and 
minority  and  women  partners  in  non- 
MWOLFs. 

(i)  Develop  and  implement  otitreach 
programs.  suc:h  as  seminars, 
conferences,  and  training  wor^.shops  on 
legal  contracting  to  increase  the  referrals 
and  fees  to  MWOLFs  and  to  minority 
and  women  partners  in  non-MWOLFs, 
and  encourage  the  use  of  MWOLFs  in 
joint  referrals,  such  as  co-counsel,  joint 
counsel,  joint  venture  arrangements, 
and  con.sorlia  of  MWOLFs. 

(d)  Monitor  the  implementation  of  the 
DMWP  goals  and  objectives. 

(e)  Conduct  on-site  reviews  of  each 
field  office  and  the  Washington  Otfica;  to 
determine  c;ompliance  with  the  RTCs 
minority  and  women  outreach  goals  and 
objec;tivcfs. 
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§1617.72    Certification. 

(a)  A  law  firm  seeking  status  as  a 
MWOLF  shall  provide  certification  of 
that  status.  To  this  end.  RTC  must 
satisfy  itself  that  the  ownership,  control' 
and  licensing  requirements  of  the 
program  are  fulfilled.  Therefore,  on-site 
visits  shall  be  performed  by  the  DLP  and 
may  include  OCOS. 

(b)  RTC  has  developed  and 
implemented  a  certification  policy  and 
procedures  designed  to  prevent 
fraudulent  representations.  Procedures 
have  been  established  by  which  the 
DMWP  shall  review,  evaluate,  and 
approve  notarized  certification  forms 
and  accompanying  documents  from 
MWOLFs  prior  to  any  engagement. 

(c)  When  an  MWOLF  is  awarded  an 
engagement  with  estimated  fees  of 
SIOO.OOO  and  over,  or  applies  for  a  new 
or  renewed  Legal  Services  Agreement 
(LSA),  an  on-site  verification  may  be 
performed  by  DMWP  to  ensure  that  no 
changes  have  occurred  in  the  eligibility 
for  MWOLF  status.  Verification  of  a 
certification  may  also  be  required  when 
a  referral  would  result  in  an 
accumulation  of  over  $100,000  in 
e.stimated  fees  to  a  MWOLF.  Further,  the 
DMWP  reserves  the  right  to  perform  an 

_on-site  verification  upon  certification,  if 
fees  under  a  referral  would  amount  to 
less  than  $100,000.  As  part  of  its 
oversight  role.  DMWP  also  reserves  the 
right  to  verify  any  MWOLF's  eligibility 
at'any  time.  If  the  eligibility  of  a  firm  as 
a  MWOLF  is  questionable,  the  Legal 
Division's  Outside  Counsel  Management 
Section  (OCMS)  may  participate  in  the 
on-site  verification. 

(d)  RTC  shall  be  notified  immediately 
of  any  factors  that  may  affect  MWOLF 
certifications  as  a  result  of  changes  in 
ownership,  senior  management  or 
MWOLF  joint  referral  participant(s). 

(e)  Any  misrepresentations  (including 
falsification  of  MWOLF  certification), 
omissions  ^r  changes  by  the  MWOLF. 
non-MWOLF  or  the  joint  referral 
participants  with  respect  to  MWOLF 
status  shall  be  referred  to  the  Legal 
Services  Committee,  which  may  result 
in  termination  of  the  Legal  Services 
Agreement,  termination  or  suspension 
of  the  engagement(s)  and/or  exclusion 
from  the  RTC  legal  contracting  program, 
and/or  referral  to  the  Office  of  Inspector 
General. 

(f)  Any  firm  found  ineligible  for 
MWOLF  certification  shall  be  informed 
of  its  right  to  file  an  appeal  to  the  Vice 
President,  DMWP  in  Washington.  DC. 


Subpart  I — Competitive  Legal 
Engagements 

§  1617.80    Inclusion  in  solicitations. 

RTC  shall  ensure,  to  the  maximum 
extent  practicable,  that  MWOLFs  and 
minority  and  women  partners  in  non- 
MWOLFs  who  are  the  RTC  contact 
persons  are  included  in  each 
competitive  engagement  solicitation. 

§  1617.81    Participation  by  the  Division  of 
Minority  and  Women's  Programs  in 
solicitation  and  referral  process. 

(a)  The  DMWP  shall  participate  as  a 
voting  member  on  each  of  the  RTC's 
Legal  Services  Committees  to  ensure 
that  the  evaluation  of  MWOLFs  for 
potential  outside  counsel  engagements 
is  consistent  with  the  overall  objectives 
of  inclusion,  to  the  maximum  extent 
practical,  and  where  applicable,  that  the 
award  of  technical  and  cost  bonus 
points  to  MWOLFs,  and  non-MWOLFs 
with  qualifying  joint  referral 
arrangements  with  MWOLFs.  is 
assigned  appropriately. 

(b)  The  DMWP  staff  may  participate 
in  the  initial  review  and  Statement  of 
Work  preparation  to  establish 
milestones,  specific  task  descriptions 
and  law  firm  responsibilities.  The 
DMWP  shall  participate  in  the  source 
list  preparation  to  ensure  inclusion  of 
MWOLFs. 

(c)  The  DMWP  shall  en.sure  that  the 
following  requirements  for  competition 
are  fair,  equitable  and  consistent: 

(1)  The  selection  criteria  for  notices  or 
issuance  of  RFPs; 

(2)  The  solicitation  language;  and 

(3)  The  engagement  parameters, 
including  reasonable  standards  for 
substantive,  technical  and  scoring 
criteria. 

(d)  The  DMWP,  in  consultation  with 
the  Legal  Division,  shall  participate  in 
the  preparation  of  responses  to 
questions  concerning  the  RTC's 
Minority  and  Women  Outreach  Program 
received  from  offerors. 

(e)  The  technical  and  cost  bonus 
points  shall  be  assigned  prior  to 
selection  of  the  competitive  range. 

(0  In  the  post-engagement  phase,  the 
DMWP  may  participate,  in  conjunction 
with  OCMS,  in  periodic  site  visits 
conducted  by  the  Legal  Division  of 
outside  counsel(s)  to  review  contractor 
compliance  with  the  RTC's  goals  and 
objectives  regarding  MWOLFs  and 
minority  and  women  partners  in  non- 
MWOLFs. 

Subpart  J — Joint  Referrals  and 
Representations 

§1617.90    General. 

(a)  A  joint  referral  will  be  used  to 
combine  the  resources  of  two  or  more 


law  firms.  MWOLFs  with  experience  in 
the  area  of  the  referral  will  be  paired 
with  other  MWOLFs  or  with  non- 
MWOLFs  that  have  more  experience  in 
the  same  area  or  have  greater  resources 
to  provide  legal  services  to  the  RTC. 

(b)  All  joint  referrals  to  outside 
counsel  will  provide  the  maximum 
opportunity  possible  for  MWOLFs  to 
participate  in  the  engagement.  RTC 
outside  counsel  shall  implement  this 
policy  in  a  manner  consistent  with 
RTC's  overall  legal  contracting  policies 
and  procedures.  As  MWOLFs  become 
more  experienced  in  RTC  legal  issues, 
their  level  of  participation  in  matters 
referred  pursuant  to  the  Joint  Referral 
Program,  as  well  as  the  fees  they  are 
paid,  shall  increase. 

(c)  Written  justification  will  be 
provided  for  a  referral  made  pursuant  to 
the  joint  referral  exemption  in  the  Legal 
Division  Policy  No.  92-03,  Statement  of 
Policy  and  Procedures  Concerning 
Limitations  Upon  the  Use  of  Outside 
Counsel,  (Fee  Cap  Policy)  as  amended. 

(d)  The  DLP,  in  conjunction  with  the 
Legal  Division,  shall  review  the  joint 
referral  arrangement.  The  agreement 
must  set  forth  the  distribution  of  legal 
fees  and  work  for  each  firm.  This 
agreement  shall  apply  throughout  the 
term  of  the  engagement.  These 
arrangements  must  be  in  conformance 
with  Legal  Division  Policy  No.  92-02, 
Joint  Referrals  and  Representation 
Program,  as  amended. 

(e)  All  arrangements  must  be 
approved  by  the  RTC  Legal  Services 
Committee. 

(f)  The  overriding  objective  of  these 
arrangements  and  others  pursuant  to 
§  1617.91  is  that  less  experienced 
MWOLFs  receive  sufficient  training  in 
the  relevant  issues  while  pursuing  a 
matter  as  cost  effectively  as  po.ssible. 

(g)  To  qualify  for  bonus  points,  at 
least  25  percent  of  the  fees  shall  be 
earned  by  a  MVVOLF. 

(h)  Copies  of  documents  referred  to  in 
paragraph  (c)  and  (d)  of  this  section  are 
available  from  the  RTC  Public  Reading 
Room,  801  17th  Street,  NW.,  room  100. 
Washington,  DC  20434-0001. 

§1617.91    Joint  referral  agreements. 

(a)  Outside  counsel  shall  prepare  and 
execute  a  Joint-Venture  Agreement,  a 
Joint-Coun«ol  Agreement,  or  a 
Consortium  Agreement.  Each  such 
agreement  must  include: 

(1)  The  name  of  each  firm,  its  role  and 
responsibilities; 

(2)  The  percentage  of  substantive 
work  allocated  to  each  firm; 

(3)  Estimated  legal  fees  to  be 
generated  by  each  firm; 

(4)  A  requirement  for  each 
engagement  under  the  agreement  that  a 
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lead  attorney  will  be  designated  and  a 
description  of  the  duties  and 
responsibilities  of  this  individual; 

(5)  Assurances  that  outside  counsel 
will  cooperate  in  any  oversight,  review, 
study  or  survey,  as  may  be  required; 

(6)  A  statement  that  the  minority  or 
women  owned  law  firm  is  a  certified 
RTC  MWOLF; 

(7)  A  statement  that  the  joint  referral 
arrangement  is  entitled  to  MWOLF 
bonus  points,  if  it  meets  the  minimum 
25  percent  MVVOLF  participation 
requirement;  and 

(8)  A  statement  that,  if  engaged,  the 
firm  will  implement  the  joint  referral 
agreement  submitted  with  its  proposal 
to  provide  the  approved  percentage  of 
MVVOLF  participation  and  fees. 

(b)  The  RTC  Oversight  Attorney  shall 
be  encouraged  to  prepare  the  MVVOLF 
Co-Counsel  engagement  memorandum, 
said  memorandum  to  include: 

(1)  The  name  of  each  firm,  their  role 
and  responsibilities; 

(2)  An  indication  of  the  percentage  of 
substantive  work  allocated  to  each  firm; 

(3)  Estimated  legal  fees  to  be 
generated  by  each  firm; 

(4)  A  requirement  for  each 
engagement  under  the  agreement  that  a 
lead  attorney  will  be  designated  and 
responsibilities  of  this  individual: 

(5)  Assurances  that  outside  counsel 
will  cooperate  in  any  oversight,  review, 
study  or  sur\'ey,  as  may  be  required; 

(6)  A  statement  that  the  minority  or 
women  owned  law  finn  is  a  certified 
RTC  MWOLF;  and 

(7)  A  statement  that,  if  engaged,  the 
RTC  Oversight  Attorney  will  implement 
the  joint  referral  agreement  to  provide 
the  approved  percentage  of  MVVOLF 
participation  and  fees. 

§  1 61 7.92    Other  arrangements. 

Other  forms  of  affiliation  between  less 
experienced  MWOLFs  and  more 
experienced  MWOLFs  or  non-MWOLFs 
are  available  and  are  encouraged  for 
work  on  a  particular  matter  or  for  a 
specified  period  of  time. 

§1617.93    MVI/OLF  contracting 
requirements. 

(a)  For  the  purposes  of  this  section, 
any  referral  to  outside  counsel 
constitutes  an  engagement. 

(b)  Effective  December  17, 1993,  when 
RTC  enters  into  or  modifies  any 
engagement  for  the  provision  of  legal 
services  to  the  RTC  for  which  the 
contractor  would  receive  fees  or  other 
compensation  in  an  amount  equal  to  or 
greater  than  $500,000: 

(1)  An  MVVOLF  must  be  included  in 
the  referral  as  a  subcontractor.  This 
requirement  applies  if  the  arrangement 
is  with  a  single  outside  counsel  whether 


or  not  such  outside  counsel  is  an 
MVVOLF  or;  outside  counsel  consists  of 
a  joint  referral  or  co-counsel 
relationship. 

(2)  A  subcontractor  MVVOLF  will  be 
allocated  not  less  than  10  percent  of  the 
substantive  legal  work  and 
commensurate  fees.  However,  if  there  is 
a  joint  counsel  or  co-counsel  referral 
relationship  in  which  an  MWOLF  has 
been  allocated  at  least  50  percent  of  the 
substantive  legal  work  and 
commensurate  fees,  a  subcontractor 
MVVOLF  will  be  allocated  no  less  than 
5  percent  of  the  total. 

(c)  The  RTC  may  exempt  a  referral 
from  the  requirements  of  paragraph  (b) 
of  this  section  if  the  Chief  Executive 
Officer  of  the  Corporation  determines, 
through  written  documentation,  that 
imposing  such  a  joint  representation 
requirement  would: 

(1)  Substantially  increase  the  cost  of 
the  engagement  performance;  or 

(2)  Undermine  the  ability  of  the 
majority  firm  to  perform  its  obligations 
under  the  engagement. 

(d)  Reports  and  notarized 
certifications  subject  to  18  U.S.C.  1001. 

(e)  The  RTC,  through  a  written 
determination  by  the  Chief  Executive 
Officer,  may  grant  a  waiver  from  the 
requirements  of  paragraph  (b)  of  this 
section  for  any  engagement,  provided 
that  the  majority  firm  has  certified  that 
no  eligible  MVVOLF  is  available  and  has 
provided  a  basis  for  that  conclusion. 

§1617.94    Compliance. 

The  Legal  Division  shall  evaluate  the 
performance  of  law  firms  as  it  relates  to 
their  efforts  and  success  in  meeting 
DMWP  goals  and  objectives.  The 
evaluation  may  include  on-site  reviews 
of  law  firms  to  assess  their  compliance 
with  DMWP  policies.  The  DMWP  will 
evaluate  outside  counsel's  performance 
in  relation  to  its  implementation  of  the 
MVVOLF  joint  referral  agreement.  When 
outside  counsel  is  failing  to  meet  its 
commitments  under  the  MWOLF  joint 
referral  agreement,  the  DMWP  will  give 
written  notice  to  the  RTC  Oversight 
Attorney,  with  a  copy  to  the  Legal 
Services  Committee.  When  outside 
counsel's  performance  falls  below  the 
written  commitment,  the  outside 
counsel  may  be  given  a  30-day  period  to 
resolve  the  non-compliance.  When  the 
compliance  period  expires,  and  outside 
counsel  has  not  corrected  the  non- 
compliance, the  matter  shall  be  referred 
to  the  Legal  Services  Committee  for 
appropriate  remedial  action,  including 
but  not  limited  to  termination  or 
suspension  of  the  engagement  and/or 
exclusion  of  the  firm  from  the  RTC  legal 
contracting  program. 


Subpart  K— Minority  and  Women 
Partners  Program 

§  1 61 7. 1 00    Minority  and  women  partner 
referral. 

(a)  Legal  matters  may  be  referred  to 
minority  or  women  partners  in  non- 
MWOLFs  who  are  the  RTC  contact 
persons.  Pursuant  to  the  Minority  and 
Women  Partners  Program,  the  RTC  will 
provide  opportunities  for  these  minority 
and  women  partners  who  are  the  RTC 
contact  persons  to  render  legal  services 
to  the  RTC. 

(b)  The  RTC  expects  that  as  minority 
and  women  partners  in  non-MWOLFs' 
become  more  experienced  in  RTC  legal 
issues,  their  level  of  participation  in 
matters  referred  pursuant  to  the  Partners 
Program,  as  well  as  the  fees  they 
generate,  shall  increase. 

(c)  The  DLP.  in  conjunction  with  the 
Legal  Division,  will  review  the  minority 
and  women  partner  referral 
arrangements  that  must  set  forth  the 
distribution  of  legal  work  and 
commensurate  fees  for  each  minority 
and  woman  partner  within  the  firm. 
These  proposals  must  be  in 
conformance  with  Legal  Division  Policy 
No.  92-04,  Minority  and  Women 
Partners  Program,  as  amended. 

(d)  Copies  of  the  document  referred  to 
in  paragraph  (c)  of  this  section  are 
available  from  the  RTC  Public  Reading 
Room,  801  17th  Street,  N.W..  Room  100, 
Washington,  DC  20434-0001. 

Subpart  L— Technical  and  Cost  Bonus 
Points 

§1617.200    Policy. 

When  reviewing  and  evaluating 
proposals  submitted  by  firms  eligible  as 
MWOLFs  or  MWOLF  joint  referral,  the 
RTC  has  the  statutory  authority  to  award 
bonus  points  in  the  technical  and  cost 
rating  process.  With  regard  to  joint 
referral  arrangements,  (i.e.,  joint 
venture,  joint  counsel,  MVVOLF 
consortia  or  subcontracting 
arrangements),  the  RTC  shall  have  the 
authority  to  provide  bonus  points  to 
joint  referral  arrangements  when  at  least 
25  percent  of  the  substantive  work  and 
commensurate  fees  are  paid  to 
MWOLFs.  Additional  bonus  points  may 
be  awarded  to  joint  referrals  when  a 
minimum  of  40  percent  of  the 
substantive  work  and  commensurate 
fees  are  paid  to  MWOLFs. 

§  1617.201    Application  of  technical  and 
cost  bonus  points. 

(a)  In  addition  to  each  offeror's 
technical  score,  technical  bonus  points 
shall  be  awarded  as  a  percentage  of  the 
total  technical  points  achievable  in  the 
rating  process. 
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(b)  In  addition  to  each  offeror's  cost 
score,  cost  bonus  points  shall  be 
awarded  as  a  percentage  of  the  total  cost 
points  achievable  in  the  rating  process, 
in  addition  to  each  offeror's  cost  score. 

(c)  Beginning  with  the  effective  date 
of  this  final  rule,  the  technical  and  cost 
bonus  points  shall  be  allocated  as 
follows: 


Firm  type 

Percent 
technical 

Percent 
cost 

MWOLF  or 

MWOLF  Consor- 

tia   „ 

15 

10 

Joint  Venture  with 

at  least  40  per- 

cent MWOLF 

legal  fees 

15 

10 

Joint  Venture  with 

at  least  25  per- 

cent MWOLF 

legal  fees 

10 

5 

Joint  Counsel  or 

Subcontractors 

with  at  least  40 

percent  MWOLF 

legal  fees 

to 

5 

Joint  Counsel  or 

Subcontractors 

with  at  least  25 

percent  MWOLF 

legal  fees 

5 

25 

(d)  All  non-MWOLF  outside  counsels 
who  receive  referrals  in  which  fees  and 
expenses  are  equal  to  or  greater  than 
5500,000  are  required  to  satisfy  the  10 
percent  MWOLF  referral  requirement. 
All  MWOLF  outside  counsels  who 
receive  referrals  in  which  fees  and 
expenses  are  equal  to  or  greater  than 
5500,000  are  required  to  satisf>'  the  5 
percent  MWOLF  referral  requirement. 
For  non-MWOLF  outside  counsels 
requesting  technical  and  cost  bonus 
consideraf 'on,  this  10  percent  is  deemed 
satisfied  in  cases  where  referrals  are  at 
least  25  percent. 

§1617.202    Authority  to  adjust  technical 
and  cost  bonus  points. 

(a)  The  DMWP  shall  periodically 
evaluate  the  RTC's  application  of  bonus 
points.  The  review  shall  determine 
whether  the  Corporation  is  meeting  its 
legislative  mandate  to  ensure  the 
maximum  participation  possible  for 
MWOLFs  and  determine  if  there  is  a 
need  to  increase  the  bonus  points. 

(b)  The  Vice  President  of  the  DMWP. 
with  the  concurrence  of  the  Chief 
Executive  Officer,  has  the  authority  to 
increase  the  technical  and  cost  bonus 
points  applicable  in  evaluating 
proposals  to  the  extent  necessary  to 
ensure  the  maximum  participation  for 
MWOLFs. 


Subpart  M — General  Procedures 
Applicable  to  Contractor  Suspension 
and  Exclusion,  Contract  Rescission, 
and  Other  Administrative  Actions 

§1617J300    Procedures  for  MWOBs. 

(a)  Once  any  RTC  department  or  office 
recognizes  and/or  identifies  a  problem 
arising  out  of  an  award  to  a  MWOB  and 
alleges  issues  concerning  action  that 
may  involve  the  susp)ension  or  the 
exclusion  of  a  MWOB,  the  rescission  of 
an  award  to  a  MWOB,  or  any  other 
adverse  action  against  the  MWOB,  the 
DMWP  shall  be  notified  in  writing 
immediately.  This  includes  emergency 
asset  management  and  disposition 
matters  arising  out  of  an  award  to  a 
MWOB. 

(b)  The  DMWP  shall  have  the 
opportunity  to  participate  in  the 
process,  from  identification  of  the 
alleged  problem  through  resolution,  to 
determine  whether  adverse  or 
disciplinary  action  shall  be  taken 
against  any  MWOB  as  a  result  of  any 
alleged  problem. 

(c)  By  including  this  §  1617.300.  the 
RTC  does  not  intend  to  create  any  right 
of  action  in  private  parties  that  would 
not  otherwise  exist. 

§  1617.301     Procedures  for  MWOLFs. 

(a)  Once  the  Legal  Divisiort  or  any 
other  RTC  department  or  office 
recognizes  and/or  identifies  a  problem 
arising  out  of  a  MWOLF  referral  which 
alleges  issues  concerning  actions  that 
may  involve  the  suspension  or  the 
exclusion  of  a  MWOLF,  the  rescission  of 
a  referral  to  a  MWOLF,  or  any  other 
adverse  action  against  the  MVVOLF,  the 
DMWP  shall  be  notified  in  writing 
immediately.  This  includes  emergency 
litigation  matters,  arising  out  of  a 
referral  to  a  MWOLF. 

(b)  The  DMWP  shall  have  the 
opportunity  to  participate  in  all  phases 
of  the  process,  (i.e.,  firom  the 
identification  of  the  alleged  problem 
through  the  resolution  stage)  to 
determine  whether  adverse  or 
disciplinary  action  shall  be  taken 
against  any  MWOLF  as  a  result  of  any 
alleged  problem. 

(c)  In  compliance  with  the  RTC's 
Procedures  Regarding  Adverse  Actions 
Affecting  Minority-  and  Women-Owned 
Law  Firms,  the  DMWP  shall  be  notified 
immediately  when  the  Legal  Division 
refers  a  matter  subject  to  said 
procedures  to  the  Outside  Counsel 
Conflicts  Committee  or  to  the  Legal 
Services  Committee.  The  Legal  Division, 
in  consultation  with  the  MWP  Division, 
will  determine  whether  the  RTC  is 
required  to  take  adverse  or  disciplinary 
action  against  a  MWOLF,  and,  if  so.  will 
consult  with  DMWP  regarding  the 


course  of  adverse  or  disciplinary  action 
to  be  taken. 

(d)  Nothing  in  this  section  precludes 
the  Legal  Division  from  taking  an 
adverse  action  in  an  emergency 
situation. 

(e)  By  including  this  §  1617.301.  the 
RTC  does  not  intend  to  create  any  right 
of  action  in  private  parties  that  would 
not  otherwise  exist. 

Subpart  N — General  Provisions 
Applicable  to  Program  Compliance 

§  1 61 7.400    Program  compliance. 

(a)(1)  The  RTC  recognizes  that  the 
success  of  the  MWOB  and  MWOLF 
programs  involves  commitment  and 
leadership  from  senior  management. 
The  RTC  pledges  the  continuing 
involvement  of  all  levels  of  its  staff  in 
ensuring  the  success  of  these  programs. 

(2)  Department  of  Policy,  Evaluation 
and  Field  Management  (DPEFM)  staff 
dedicated  to  oversight  and  monitoring 
shall  continuously  assess  the 
implementation  of  RTC  policies, 
procedures,  and  guidelines  for 
compliance  with  the  goals  of  FIRREA, 
the  RTC  Funding  Act  of  1991,  the  RRIA, 
and  the  RTCCA  to  ensure  the  maximum 
inclusion  of  MWOBS  and  MWOLFs  in 
the  management  and  disposition  of 
assets  of  failed  thrifts.  An  oversight  and 
evaluation  program  has  been  established 
utilizing  a  uniform  assessment  process 
to  assure  RTC's  adherence  to  Minority 
and  Women's  Programs  goals  and 
objectives,  including  certification 
requirements  and  MVVOLF  contracting 
plan  commitments. 

(b)  RTC  field  office  shall  be  visited 
periodically  by  the  DPEFM  staff  to: 

(1)  Review  the  effectiveness  of  RTC's 
efforts  to  assure  the  maximum  inclusion 
and  participation  of  MWOBs  and 
MWOLFs  in  all  of  its  programs  and 
activities; 

(2)  Determine  the  effectiveness  of  the 
interface  of  the  DMWP  field  staff  with 
the  contract  program,  sales  offices, 
contractor  oversight  management, 
conservatorship,  the  legal  division  and 
administration  staff; 

(3)  Evaluate  and  assess  the  results  of 
the  MWOB  and  MVVOLF  program 
activities;  and 

(4)  Develop  comprehensive 
performance  assessments  in  accordance 
with  established  criteria  and  make 
recommendations  for  program 
improvements,  including  specialized 
technical  assistance  and  training.  These 
oversight  and  monitoring  reviews  shall 
serve,  in  part,  as  a  basis  for  the  annual 
performance  appraisal  of  DMWP  field 
managers. 

(c)  Monitoring,  evaluation  and 
reporting.  The  DPEFM  shall  track. 
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review.and  periodically  report  on  the 
implementation  of  RTC's  DMWP 
activities  and  accomplishments  to  RTC 
management,  the  Congress,  and  the 
public.  The.se  reports  will  address  RTC's 
progress  in  utilizing  MWOBs  and 
MWOLFs  including,  but  not  limited  to, 
identifying  geographic  and  service 
categories  in  which  MWOBs  and 
MWOLFs  are  upder  represented. 


§1617.401    Performance  appraisals. 

Adherence  to,  and  assistance  with 
MWOB  and  MWOLF  program  policies 
shall  be  reflected  in  RTC  Personnel 
Appraisals  for  senior  and  management 
officials  to  encourage  performance  and 
maintain  individual  accountability.  All 
annual  performance  evaluations  for 
such  officials  in  each  RTC  office  shall 
include  a  review  of  their  success  in 


meeting  the  goals  and  objectives  of  the 
RTC's  Minority  and  Women's  Programs. 
By  order  of  the  Chief  Executive  Officor. 

Dated  at  Washington,  DC.  this  30fh  day  of 
January.  1995. 

Resolution  Trust  Corporiition. 

John  M.  Buckley.  Jr.. 

Secretory: 

IFR  Doc.  95-2962  Filed  2-7-95;  8:45  anij 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  100 

RtN  0905-AD64 

National  Vaccine  Injury  Compensation 
Program  Revision  of  the  Vaccine  Injury 
Table 

AGENCY:  Health  Resources  and  Services 
Administration,  PHS.  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
exi.sting  regulations  governing  the 
National  Vaccine  Injury  Compensation 
Program  (VICP)  by  adding  a  new  .section 
regarding  the  Vaccine  Injury  Table 
(Table)  to  the  regulations,  pursuant  to 
section  312  of  the  National  Childhood 
Vaccine  Injury  Act  of  1986  and  section 
2114(c)  of  the  Public  Health  Service  Act 
(the  Act).  The  VICP  provides  a  system 
of  no-fault  compensation  for  certain 
individuals  who  have  been  injured  by 
specific  childhood  vaccines.  The 
Vaccine  Injury  Table  included  in  the 
Act  establishes  presumptions  about 
causation  of  certain  illnesses  and 
conditions,  which  are  used  by  the  Court 
to  adjudicate  petitions.  The 
amendments  to  the  Vaccine  Injury  Table 
will  affect  only  those  petitions  filed  for 
compensation  under  the  VICP  after  the 
effective  date  of  this  rule. 
EFFECTIVE  DATE:  This  regulation  is 
effective  March  10,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
(kioffrey  Evans,  M.D.,  Chief  Medical 
Officer  and  Deputy  Director,  Division  of 
Vaccine  Injury  Compensation,  Bureau  of 
Health  Professions,  (301)  443-4198,  or 
David  Benor,  Senior  Attorney,  Office  of 
the  General  Counsel.  (301)  443-2006. 

SUPPLEMENTARY  INFORMATION: 

Introduction  and  Procedural  History 

On  August  14,  1992,  the  Assistant 
Secretary  for  Health,  with  the  approval 
of  the  Stfcretary  of  Health  and  Human 
Sttrvices  (the  Secretary),  published  in 
tin;  Federal  Register  (.57  FR  36878)  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
to  amend  the  Vaccine  Injury  Table  (the 
Table).  (A  correction  notice  to  the 
NPRM  was  also  published  on  September 
1 1 .  1992,  57  FR  41809).  The  NPRM  was 
issued  pursuant  to  section  2114(c)  of  the 
Act,  which  authorizes  the  Secretary  to 
promulgate  regulations  to  modify  the 
Table. 

As  stated  in  the  preamble  to  the 
proposed  rule,  under  section  312  of  the 
National  Childhood  Vaccine  Injury  Act 
of  1986  (Pub.  L.  99-660),  Congress 


mandated  that  the  Secretary  review  the 
scientific  literature  and  other 
information  on  specific  adverse 
consequences  of  pertussis  and  rubella 
vaccines.  The  Secretary  entered  into  a 
contract  with  the  Institute  of  Medicine 
(lOM),  as  recomrftended  by  Congress,  to 
perform  this  review.  The  lOM  published 
a  report  of  its  review  entitled,  "Adverse 
Effects  of  Pertussis  and  Rubella 
Vaccines,"  on  August  27, 1991 
(hereinafter  "lOM  Report").  The  Public 
Health  Service  Task  Force  on  the  VICP 
evaluated  the  lOM  report  and  made  the 
initial  recommendations  regarding 
possible  revision  of  the  Table. 

These  recommendations  were 
reviewed  by  a  special  subcommittee  of 
the  National  Vaccine  Advisory 
Committee  (NVAC)  (a  committee 
authorized  under  section  2105  of  the 
Act).  The  subcommittee 
overwhelmingly  endorsed  all  of  the 
proposed  revisions  except  for  the 
addition  of  chronic  arthritis  to  the 
Table.  The  full  NVAC  endorsed  the 
subcommittee's  recommendations  for 
revising  the  Table. 

The  Advisory  Commission  on 
Childhood  Vaccines  (ACCV),  whose 
membership  by  statutory  directive 
reflects  a  variety  of  views  relating  to 
childhood  immunizations  (authorized 
under  section  2119  of  the  Act), 
considered  the  NVAC  report  as  well  as 
the  PHS  Task  Force  recommendations. 
The  ACCV  deliberations  included 
public  policy  considerations,  whereas 
the  NVAC  charge  was  to  consider  only 
the  scientific  issues  raised  by  the 
exi.sting  Table,  the  recent  lOM  report, 
and  other  scientific  information.  The 
ACCV  voted  approval  of  all  of  the  PHS 
Task  Force  recommendations  except  for 
the  removal  of  the  condition  of 
Encephalopathy.  The  ACCV  voted 
unanimously  to  retain  Encephalopathy 
on  the  Table  provided  the  existing 
definition  in  the  Aids  to  Interpretation 
was  clarified.  The  Secretary  proposed 
changes  to  the  Table  after  reviewing  the 
recommendations  of  these  three  entities. 

As  provided  by  section  2114(c)  of  the 
Act.  the  Department  provided  for  a  6- 
month  comment  period,  which  closed 
on  February  11.  1993.  On  December  3, 
1992.  the  Department  held  a  public 
hearing  for  the  purpose  of  receiving  oral 
testimony  on  the  proposed  rule. 

During  the  process  of  analyzing  the 
comments  received  in  response  to  the 
NPRM.  the  Agency  became  aware  of  the 
imminent  publication  of  a  10-year 
follow-up  study  to  the  National 
Childhood  Encephalopathy  Study 
(NCES)  (Madge  N..  Diamond  J..  Miller 
D..  Ross  E..  McManus  C.  VVadsworth  ).. 
Yule  W.  The  National  Childhood 
Encephalopathy  Study:  A  10-year 


follow-up.  A  report  of  the  medical, 
social,  behavioural  and  educational 
outcomes  after  serious,  acute, 
neurologic  illness  in  early  childhood. 
Developmental  Medicine  and  Child 
Neurology  1993;  Supplement  No. 
68;35(7):1-118:  Miller  D.L..  Madge  N.. 
Diamond  J..  Wadsworth  J..  Ross  E. 
Pertussis  immunization  and  serious 
acute  neurological  illness  in  children. 
British  Medical  journal  1993;  307:1171- 
1176,  hereinafter  "Miller  .study."). 
Becau.se  the  Miller  study  looked 
specifically  at  the  relationship  between 
vaccine  administration  and  suksequent 
neurological  damage,  the  Department 
determined  that  it  should  not  proceed 
with  publication  of  the  final  rule  until 
there  had  been  a  sufficient  opportunity 
to  consider  the  conclusions  of  the  new 
Miller  study.  Accordingly,  the 
Department  asked  the  lOM  to  convene 
a  Committee  for  purposes  of  evaluating 
the  Miller  study  in  light  of  the 
conclusions  of  its  initial  report.  On 
March  2. 1994.  the  Institute  of  Medicint? 
issued  a  report  entitled  "DPT  Vaccine 
and  Chronic  Nervous  System 
Dysfunction:  A  New  Analysis."  On 
March  24,  1994,  the  Department 
published  a  notice  in  the  Federal 
Register  affording  members  of  the 
public  and  additional  30  days  to 
comment  on  the  Miller  study  and  the 
lOM  report.  See  Federal  Register  March 
24,  1994.  (59  FR  13916). 

The  Agency  also  asked  a 
subcommittee  of  the  NVAC  to  review 
the  lOM's  conclusions  regarding  the 
implications  of  the  Miller  study.  On 
March  15,  the  NVAC  subcommittee  met 
to  review  (among  other  things)  the 
Miller  study.  The  subcommittee  was 
composed  of  members  of  the  NVAC,  and 
received  input  from  outside  experts 
from  the  fields  of  epidemiology, 
pediatric  infectious  disease,  and 
pediatric  neurology.  The  views  of  the 
NVAC  are  discussed  below  where 
relevanL 

The  ^CV  reviewed  the  lOM  report 
on  the  Miller  study  at  its  meetings  in 
March  and  June.  1994.  In  addition,  the 
ACCV  was  asked  to  provide  comments 
during  the  additional  public  comment 
period.  Comments  received  from  two 
individual  Commission  members  will 
be  discussed  below.  At  the  June 
meeting,  the  Commission  discussed  in 
detail  the  Miller  .study  and  the  lOM 
report.  The  consensus  of  the 
Commission  was  that  the  original  table 
in  the  statute  requires  modification  to 
make  it  consistent  with  current  medical 
and  scientific  knowledge  regarding 
adverse  events  associated  with  certain 
vaccines.  The  Commission  was  split, 
however,  on  the  appropriate  frame  of 
reference  for  modifying  the  Table.  Some 


Commission  meitibers  expressed  the 
view  that  the  starting  point  for  revisions 
to  the  Table  should  be  the  original  Table 
in  the  statute.  The  other  commissioners 
agreed  that  the  Secretary  should  further 
refine  the  Table,  but  that  the  starting 
point  for  additional  revisions  should  be 
the  modified  Table  as  publi.shed  in  the 
NPRM  on  August  14. 1992. 

The  Department  has  li.stened  carefully 
to  the  Commissioners'  concerns.  After 
weighing  all  the  varied  opinions 
expressed  at  the  June  meeting,  as  well 
as  the  written  comments  received  from 
two  commission  members,  the 
Department  has  derided  that  a  final  nile 
which  is  a  revised  and  refined  version 
of  the  proposed  rule  published  in  1992 
will  reflect  best  the  .scientific  evidence. 
However,  in  drafting  the  final  rule,  the 
Department  made  many  of  the  changes 
suggested  by  members  of  the 
Commission.  These  changes  will  be 
explained  below.  In  this  regard,  the 
Department  recognizes  that  one  of  the 
objectives  of  the  NIational  Vaccine  Plan, 
which  was  released  recently  by  the 
National  Vaccine  Program  Office/OASH. 
is  to  ensure  that  the  Varxine  Injury 
Table  is  updated  perioditall  to  reflect 
the  latest  scientific  knowledge.  The  final 
rule  is  consistent  with  this  goal,  as  well 
as  the  statutory  directive  that  the 
Secretary'  revi.se  the  Table. 

Although  by  law  the  regulation  will 
only  affect  those  petitions  filed  after  the 
effective  date  specified  above,  the 
Department  encourages  the  Special 
Masters  of  the  U.S.  Court  of  Federal 
Claims  to  apply  the  scientific  findings 
which  form  the  basis  of  the  revised 
Table  where  appropriate.  For  instance, 
in  cases  where  petitioners  are  intending 
to  prove  causation  in  fact,  the  lOM's 
conclusions  regarding  lausation  may  be 
relevant  for  consideration  by  the  Spedal 
Master.  In  addition,  the  Special  Master 
could  find,  based  on  the  conclusions  of 
the  lOM,  that  a  particular  injury  was 
due  to  a  factor  unrelated  to  vaanne 
administration.  Prior  to  promulgation  of 
this  rule,  several  Special  Masters 
viewed  the  lOM  reportas  instructive 
regarding  certain  illnesses  and 
i;ondition.sand  their  relationship  to 
vaccine  administration.  The  Department 
hopes  that  the  use  of  the  lOM  report 
continues,  and  that  the  finding.s  and 
conclusions  made  by  the  Secretary  in 
promulgating  this  rule  will  be  applied 
by  the  Masters  where  the  facts  of  the 
case  make  it  appropriate  to  do  so.  In 
some  cases,  as  explained  below,  the 
Secretary's  findings  as  set  forth  in  the 
NPRM  at  57  FR  36879  were  not 
incorporated  into  the  final  rule.  This 
decision  does  not  affect  the  Secretary's 
finding  and  should  not  deter  the 


Special  Masters  from  applying  the 
findings  where  appropriate. 

The  Department  received  41  written 
comments  and  five  oral  comments  on 
the  NPRM,  and  five  comments  in 
response  to  the  Federal  Register  Notice 
to  Extend  the  Public  Comment  Period 
(March  24,  1994).  Comments  were 
received  from  health  professional 
organizations,  parent  organizations, 
medic:al  professionals,  attorneys,  and 
the  general  public  All  comments  were 
carefully  considered.  The  Department's 
responses  to  the  comments  are 
discussed  below  in  two  .separate 
section.s.  Section  I  discus-ses  the 
comments  addressing  legal  issues,  and 
Section  11  discusses  those  comments 
addressing  medical  issues.  The 
discussion  does  not  address  comments 
that  either  generally  supported  or 
generally  criticized  the  proposed  Table 
changes  without  making  a  specific 
point.  In  preparing  this  final  rule,  the 
Ctepartment  also  made  a  number  of 
changes,  both  editorial  and  .substantive 
in  nature.  The  .substantive  changes  are 
di.scussed  where  appropriate  as  follows: 

I.  Legal  Issues 

The  Secretary's  Authority  Tn 
Promulgate  the  Regulation 

Several  commenters  suggested  that 
the  Department  had  exceeded  its 
authority  in  promulgating  the 
regulation.  First,  commenters  argued 
that  this  is  a  fcinction  whicli  belongs  to 
the  legislative  branch  and  which  cannot 
be  delegated  to  the  Department  ba.sed  on 
the  Separation  of  Powers  doctrine.  The 
Department  disagrees  with  this  legal 
argument  for  several  reasons.  In 
enacting  a  particular  statutory  schen»e. 
Congress  will  often  leave  particular  gaps 
with  instructions  to  the  Departntent 
charged  with  executing  the  statute  to 
promulgate  regulations  to  fill  the  gaps 
and  interpret  the  statutor\'  language.  See 
Chevron  v.  Natural  Resources  Defense 
Council,  Inc.,  467  U.S.  837  (1984).  In 
promulgating  regulations,  the 
Department  is  limited  to  the  authority 
delegated  by  Congres.s,  and  is  obligated 
to  act  consistent  with  Congres.sional 
intent.  See  Bowen  v.  Georgetown 
University  Hospital,  488  U.S.  204 
(1988).  Pursuant  to  these  basic 
principles  of  administrative  law,  the 
Secretary  is  promulgating  this 
regulation  to  amend  the  Va<3;ine  Injury 
Table. 

The  statute  explicitly  authorizes  the 
Secretary  in  section  21 14(c)  of  the  Act 
to  modify  the  Table  and  states  that  the 
"Secretary  may  promulgate  nigulnfions 
to  modify  •  *  *  the  Vaccine  Injury 
Table."  See  42  U.S.C.  300aa-14({:)(l). 
The  statute  further  provides  that  "a 


modifiuifion  of  the  Vaccine  Injury  TMa 
under  paragraph  (1)  may  add  to.  or 
delete  from,  the  list  of  injuries, 
disabilities,  illnes.ses,  conditions,  and 
deaths  for  which  compensation  may  be 
provided,  or  may  change  the  time 
periods  for  the  first  .symptom  or 
manifestation  of  the  onset  of  the 
signifii;ant  aggravation  of  any  such 
injury,  disability,  illness,  condition,  or 
death."  See  42  U.S.C.  300aa-l 4(c)(3). 
Under  section  312  of  Pub.  L.  99-660, 
Congress  mandated  that  the  Secretary 
review  the  scientific  literature  and  other 
information  on  specific  adverse 
con.sequences  of  pertu.ssis  and  rvbeUa 
vaccines.  As  mandated  by  the  statute, 
after  completion  of  this  .s-fudy 
(undertaken  by  the  Institute  of 
Medicine),  and  the  consultation 
required  by  sedion  2114(c)  of  the  Af;t. 
the  Department  proposed  the  revisions 
to  the  Table.  In  so  doing,  the 
Department  was  acting  exarlly  within 
the  authority  delegated  to  it  by  the 
Congress, 

Further,  as  staled  in  the  preamble  to 
the  Notice  of  Propose*!  Rulemaking,  the 
legi.slalive  hi.story  explains  that 
Congress  intended  the  Secretary  to 
modify  the  TaWe.  The  Confereno- 
Report  .states  as  follows: 

The  Commiffcc  mrognizcs  that  fh»TC  is 
|)ul}li(:  Hebate  ov*^  the  int  idwre  (jf  illn«s(>5 
that  r.DinridentaJly  occur  within  a  short  tirrp 
of  viiaination.  The  Committee  further 
rccKKnizes  th;it  the  «i««mingof  vaccinc- 
rn]ati'<iiu«;s  adopted  here  may  provide 
C()nn>'nsaIion  to  some  rhildren  whose  illness 
is  niH.  in  fact,  vawJnn-re.laled.  The 
( jimm:tti!e  anfii.ipates  that  the  resean  h  on 
vai  ( ini-  injury  and  vaecim;  safirty  now 
oni-oirjK  and  mandated  fr,-  this  JngisLifion 
will  soon  prfn-itif  more  (lefinrtive 
infiiriiia!i(in  about  ihn  iiM;idem:p  of  vw.r.ine 
injiirv  and  that,  when  such  informatM.n  is 
avail.ibie.  the  .StMTetary  or  the  Adviso.ii' 
(;omniis.«.ion  on  Childhood  Vaccines  •   •   • 
ma\  pp.ws,!  to  revise  liie  Tabic, as  provided 
b<-i.)u  in  sof  tiun  211-1  (Fnitial  Table!.  L'ntii 
su(  ii  iinK!.  however,  the  Committee  lias 
chds.-.i  r„  provitie  f  ompensation  to  all 
persciis  whose  injsirii^s  meet  the 
n;qipr.ii:iMits  of  the  |>efition  and  the  Table 
ami  w  liose  injuries « ann«)t  be  den>u)nst rated 
to  Id-  i.aiised  h\  other  tiK  tors. 

See  l.l.R.  Kept.  99-908.  Part  I, 
Seplt'nitmr26.  Ifl86.  page  18  (mprinfed 
in  1086  U.S.  Code  Cong,  and  Admin. 
New  s.  Vol.  6.  page  6359).  This  passngf? 
iiuiicafes  that  the  Department  is  acting 
cnn.-.i-<t.nt  with  Congressional  intent. 

At  least  two  commenters  argued  that 
the  Department  excewfed  its  authority 
in  nmdifying  the  "Qualifications  attd 
Aids  to  Interpretation"  (Qualifiiafions) 
found  in  se<nion  2114(b)  of  the  Act  This 
argument,  too,  is  misplaced.  First, 
section  312  requires  that  the  S«TPt3r>' 
ma.ke  findings  n;garding  which  illnesses 
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and  conditions  can  reasonably  be 
determined  to  be  caused  by  certain 
vaccines.  It  further  requires  the 
Secretary  to  make  findings  regarding 
'the  circumstances  under  which  such 
(.ausation  or  aggravation  can  reasonably 
be  determined  to  occur."  42  U.S.C. 
3()0aa-l  note.  The  purpose  of  the 
Qualifications  and  Aids  to 
Interpretation  is  to  describe  those 
circumstances  under  which  certain 
conditions  occur.  Congress  stated  that 
the  Qualifications  provide  "various 
descriptions  and  definitions  that  the 
Committee  intends  be  used  in 
interpreting  the  meaning  of  the  Table." 
See  H.R.  Rept.  99-908.  Part  1. 
September  26,  1986,  page  19  (reprinted 
in  1986  U.S.  Code  Cong,  and  Admin. 
News.  Vol.  6.  page  6360).  Given  that 
Congress  required  the  Secretary  to  make 
findings  regarding  the  circumstances 
under  which  causation  can  occur,  and 
that  she  was  then  required  to 
promulgate  regulations  as  a  result  of 
such  findings,  she  could  not  have 
fulfilled  her  obligations  under  section 
312  without  modifying  the 
Qualifications  as  well  as  the  Table  itself. 

Moreover,  the  statutory  language  and 
the  legislative  history  quoted  above 
indicate  that  the  Qualifications  must  be 
viewed  as  part  of  the  Table.  The  statute 
states  that  "the  following  qualifications 
and  aids  to  interpretation  shall  apply  to 
the  Vaccine  Injury  Table  in  subsection 
(a)."  See  42  U.S.C.  300aa-14(b).  Thus. 
Congress  intended  the  Table  and  the 
Qualifications  to  be  viewed  as  one  unit 
because  the  Qualifications  explain  and 
clarify  the  terms  of  the  Table.  It  stands 
to  reason,  therefore,  that  if  the  Table  is 
changed,  the  Qualifications  must  be 
changed  accordingly. 

In  fact,  Congress  anticipated  that 
ihanges  to  the  Table  would  require 
similar  changes  to  the  Qualifications 
and  Aids  to  Interpretation  in  order  to 
guarantee  that  the  two  sections  are 
consistent.  The  statute  states  that  "if  a 
provision  of  the  table  to  which 
paragraph  (1),  (2),  (3),  or  (4)  (the 
paragraphs  of  the  Qualifications  and 
Aids  to  Interpretation)  applies  is  revised 
under  subsection  (cj  or  (d),  such 
paragraph  shall  not  apply  to  such 
provision  after  the  effective  date  of  the 
revision  unless  the  revision  specifies 
that  such  paragraph  is  to  continue  to 
apply."  (42  U.S.C.  300aa-14(b)(4)). 
Thus,  the  Qualifications  contained  in 
the  original  statute  become  null  and 
void  once  that  iniNal  Table  is  changed, 
unless  the  Secretary  specifies  that  they 
are  to  apply.  Implicit  in  this  authority 
is  the  authority  to  promulgate  by 
regulation  Qualifications  applicable  to 
the  revi.sed  Table. 


Two  commenters  stated  that  the 
regulation  exceeded  the  Department's 
authority  by  attempting  to  prescribe 
elements  of  proof  necessary  to  prevail  in 
a  petition  for  vaccine  compensation. 
They  argued  that  this  function  is 
reserved  to  the  United  States  Court  of 
Federal  Claims.  As  explained  above,  the 
Secretary  is  authorized  to  revise  the 
Qualifications  as  well  as  the  Table.  The 
statute  states  that  the  Secretary  may 
"add  to,  or  delete  from,  the  list  of 
injuries,  conditions,  and  deaths  for 
which  compensation  may  be  provided 
or  may  change  the  time  periods  for  the 
first  symptom  or  manifestation  of  the 
onset  or  the  significant  aggravation  of 
any  such  injury,  disability,  illness, 
condition  or  death."  The  original  Table 
and  Qualifications  delineate  those 
elements  which  must  be  proven  in  order 
to  take  advantage  of  a  presumption  of 
causation. 

In  this  regard,  the  commenters  should 
understand  the  function  of  the  Table. 
The  purpose  is  not  to  set  forth  standards 
of  proof  for  establishing  causation-in- 
fact.  Rather,  the  purpose  is  to  set  out  a 
standard  for  establishing  presumed 
causation,  which,  absent  a  finding  of  a 
factor  unrelated  to  the  vaccine,  will 
allow  a  petitioner  to  receive 
compensation  without  the  burden  of 
proving  causation  for  those  conditions 
included  on  the  Table.  Accordingly,  the 
Qualifications  properly  set  out 
standards  for  defining  those  conditions 
on  the  Table.  Petitioners  remain  free  to 
establish  causation  in  fact  by  producing 
credible  scientific  information  peculiar 
to  their  conditions. 

Although  the  commenters  assert  that 
the  Department  is  impermissibly 
creating  elements  of  proof,  the 
Qualifications  as  drafted  originally 
contain  numerous  requirements  that  are, 
in  essence,  elements  of  proof.  For 
example,  the  paragraph  describing  the 
requirements  for  a  'residual  seizure 
disorder'  states  the  number  of  seizures 
which  must  have  occurred  in  the  year 
after  the  vaccine  was  administered  for 
the  petitioner  to  be  found  to  have 
suffered  a  residual  seizure  disorder.  In 
addition,  section  2114(b)(3)(A)  of  the 
Act  describing  the  definition  of 
encephalopathy  states  that 
"Encephalopathy  usually  can  be 
documented  by  slow  wave  activity  on 
an  electroencephalogram."  Similarly, 
the  revised  Qualifications  indicate  the 
elements  which  must  be  proven  to 
establish  a  presumption  of  causation  for 
those  injuries  and  conditions  listed  in 
the  modified  Table. 

In  objecting  to  this  aspect  of  the 
Qualifications,  the  commenters  assume 
erroneously  that  the  revised 
Qualifications  alter  the  Special  Master's 


role  in  determining  whether  a  Table 
Injury  has  been  proven.  The  Special 
Master's  role  is  to  consider  the 
information  contained  in  the  record, 
including  oral  testimony,  medical 
records  and  medical  opinion.  The 
Master  must  weigh  the  evidence, 
examine  the  credibility  of  the  witnesses, 
reconcile  the  points  of  disagreement 
between  the  parties  and  issue  a  final 
decision.  The  revised  Qualifications  do 
not  alter  this  role.  As  did  the  former 
Qualifications,  they  require  the 
petitioner  to  demonstrate  a  Table 
condition  by  proving  that  various  events 
occurred.  The  Special  Master  must  still 
analyze  the  evidentiary  issues  whic;h 
arise  in  the  conte.xt  of  attempting  to 
prove  a  Table  injury. 

The  Effect  of  the  Regulation  on  Other 
Statutory  Sections 

One  commenter  stated  that  the 
Qualifications  and  Aids  to 
Interpretation  are  inconsistent  with 
section  2113(b)  of  the  Act,  which 
permits  the  Special  Ma.ster  to  find  that 
the  injury  occurred  within  the  Table 
period  even  if  the  symptoms  were  not 
recorded  or  were  incorrectly  recorded  in 
the  medical  records.  The  commenter 
specifically  took  issue  with  the  section 
of  the  revised  Qualifications  which 
states  that  an  "an  acute  encephalopathv 
should  be  sufficiently  severe  to  require 
health  care  inter\'ention  and 
hospitalization."  In  addition,  during  the 
June  1994  meeting  of  the  ACCV,  at  least 
one  member  of  the  Commission  objected 
to  this  requirement  as  being  overly 
restrictive  because  hospitalization  is 
required.  The  Commission  member 
voicing  this  concern  felt  that  the  rule 
should  recognize  that  not  all  parents 
would  respond  to  a  possible 
encephalopathic  event  by  taking  the 
child  to  the  hospital. 

The  revised  Qualifications  and  Aids 
to  Interpretation  are  not  incon.sistent 
with  section  2113(b)  of  the  Act,  becau.se 
the  Special  Master  may  still  find  that  a 
preponderance  of  the  evidence  indicates 
that  the  encephalopathy  was  severe 
enough  to  require  medical  intervention 
or  hospitalization,  but  that  because  of 
error  or  omission  the  event  was  either 
not  recorded  or  was  incorrectly 
recorded.  In  addition,  under  the  revised 
Qualifications,  although  medical 
records  should  be  provided  in  most 
cases,  the  language  "sufficiently  severe" 
is  meant  to  be  consistent  with  section 
2113(b)(2)  of  the  Act  and  would  permit 
a  finding  in  favor  of  petitioner  if  the 
Special  Master  found  that  a 
preponderance  of  the  evidence 
indicated  that  the  injury  was 
sufficiently  severe  such  that  medical 
intervention  should  have  been  sought. 
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In  the  Department's  view,  the  original 
statute  does  not  intend  the  Special 
Master  to  find  that  the  injury  occurred 
within  the  Table  period  in  the  absence 
of  any  records  recording  the  injury, 
unless  the  petitioner  is  able  to  produce 
clear,  cogent,  and  consistent  testimony 
to  explain  the  absence  of  records.  The 
Court  has  found  in  favor  of  petitioners 
in  the  absence  of  corroborating  medical 
records  where  the  preponderance  of 
evidence,  including  oral  testimony, 
demonstrates  that  the  adverse  event 
occurred  within  the  Table  timeframe. 
The  requirement  contained  within  the 
revised  Aids  to  Interpretation  is  meant 
to  include  only  those  events  which  are 
so  serious  that  they  require  medical 
intervention  (whether  or  not  medical 
intervention  wag  actually  sought),  and 
are,  therefore,  properly  referred  to  as 
encephalopathies.  The  requirement  is 
simply  meant  to  exclude  those 
conditions  which  are  not  serious 
enough  to  warrant  medical  attention. 
These  types  of  minor  symptoms  (e.g., 
excessive  crying,  sleepiness)  were 
specifically  excluded  from  the 
definition  of  encephalopathy  contained 
within  the  original  statute,  but  have 
been  alleged  by  some  petitioners  to  be 
signs  and  symptoms  of  an 
encephalopathy.  The  revised 
Qualifications  and  Aids  to 
Interpretation  simply  .seek  to  make  clear 
the  intent  of  Congress. 

The  Department  recognizes,  however, 
that  the  language  "should  be  sufficiently 
severe,"  is  somewhat  confusing.  In 
addition,  the  Department  recognizes 
that  the  phase  "medical  intervention 
and  hospitalization"  is  redundant,  and 
open  to  various  interpretations. 
Accordingly,  the  regulatory  language  in 
§  100.3(b)(2)(i)  as  propo.sed  has  been 
revised  to  read  "An  acute 
encephalopathy  is  one  that  is 
sufficiently  severe  so  as  to  require 
hospitalization."  The  Department  is 
making  this  chanige  in  the  interests  of 
clarity,  consistent  with  the  explanation 
articulated  above.  In  order  to 
demon.strate  a  Table  encephalopathy, 
the  petitioner  must  prove  that  the  injury 
was  indeed  serious  enough  to  warrant 
hospitalization,  whether  or  not  records 
of  such  hospitalization  exist.  Certainly, 
however,  contemporaneous  medical 
records  are  of  extreme  importance  in 
proving  that  a  Table  injury  occurred. 

The  Sufficiency  of  the  lOM  Report  as  the 
Basis  for  the  Changes  to  the  Vaccine 
Injury  Table 

Several  commenters  stated  that  the 
Department  relied  on  insufficient  data 
in  proposing  modifications  to  the  Table. 
These  commenters  argued  that  Congress 
intended  that  more  definitive 


information  be  available  before  the 
Table  is  revised.  The  commenters  took 
issue  with  both  the  conclusions  of  the 
Institute  of  Medicine  and  the 
Department's  interpretation  of  those 
conclusions.  Section  312  of  Pub.  L.  99- 
660  (42  U.S.C.  300aa-l,  note)  required 
the  Secretary  to  complete  a  review  of 
"all  relevant  medical  and  scientific 
information  regarding  the  connection 
between  various  vaccines  and  specified 
adverse  events."  The  Secretary  was  then 
required  to  publish  in  the  Federal 
Register  findings  regarding  "whether 
each  of  the  illnesses  or  conditions  set 
forth  in  subsection  (a)  can  reasonably  be 
determined  in  some  circumstances  to  be 
caused  or  significantly  aggravated  by 
pertussis  containing  vaccines."  See  42 
U.S.C.  300aa-l.  note.  Simultaneously, 
the  statute  required  that  the  Secretary 
propose  changes  to  the  Table  as  a  result 
of  the  findings. 

This  language  indicates  that  Congress 
intended  that  the  Secretary  modify  the 
Table  consistent  with  the  conclusions  of 
the  review  undertaken  by  the  Institute 
of  Medicine.  Nowhere  is  there  a 
requirement,  however,  that  the  causal 
connection  between  the  administration 
of  vaccines  and  certain  adverse  events 
be  definite  and  conclusive  before  any 
changes  are  made.  The  lOM  concluded 
that  "the  evidence  is  insufficient  to 
indicate  a  causal  relation  between 
vaccines  containing  pertussis"  and 
certain  adverse  events.  Because  the 
evidence  was  determined  as 
"insufficient,"  the  Department 
concluded  that  it  could  not  "reasonably 
determine"  that  a  causal  connection 
exists,  and  the  Table  is  being  revised 
accordingly. 

The  section  of  the  legislative  history 
cited  by  the  commenter  in  support  of 
the  objection  states  that  "the  Committee 
anticipates  that  the  research  on  vaccine 
injury  and  vaccine  safety  now  ongoing 
and  mandated  by  this  legislation  will 
soon  provide  more  definitive 
information  about  the  incidence  of 
vaccine  injury  and  that,  when  such 
information  is  available,  the  Secretary  or 
the  Advisory  Commission  on  Childhood 
Vaccines  (discussed  below  in  section 
2119)  may  propose  to  revise  the  Table 
as  provided  below  in  section  2114." 
This  statement  merely  indicates  a 
recognition  by  Congre.ss  that  the  original 
Vaccine  Injury  Table  was  overinclusive, 
and  that  more  research  would  yield 
more  definitive  information.  As 
described  in  the  preamble  to  tiie 
proposed  regulation,  and  consistent 
with  the  statutory  requirements,  the 
findings  of  the  Institute  of  Medicine 
represented  a  comprehensive  review  of 
the  existing  evidence  as  well  as 
numerous  opportunities  for  comment 


from  various  experts  and  members  of 
the  public.  The  systematic  process 
undertaken  by  the  Department  to 
evaluate  the  findings  of  the  lOM 
demonstrates  that  the  Department  • 
reviewed  sufficiently  the  findings  of  the 
lOM  and  their  applicability  to  the  Table. 
These  findings  clearly  indicated  that  the 
original  Table  was  out  of  step  with  the 
state  of  medical  knowledge. 
Accordingly,  the  Secretary  was  obliged 
to  propose  revisions.  Although  the 
lOM's  original  conclusion  was  modified 
somewhat  in  the  1994  report  regarding 
pertussis  vaccine  and  chronic  nervous 
system  damage,  the  Department  has 
determined  that  the  major  changes  to 
the  Table  published  in  the  NPRM  reflect 
the  lOM's  latest  conclusions  regarding 
this  difficult  issue.  Nevertheless,  as 
discussed  below,  the  final  rule  reflects 
some  minor  changes  made  to  the 
propo.sed  rule  in  light  of  the  Miller 
.study  and  comments  provided  to  the 
Department  in  connection  with  this 
study. 

Two  commenters  felt  that  the 
Department  had  ignored  relevant 
information  in  revising  the  Table. 
Specifically,  they  believed  that  the 
Department  should  have  viewed  the 
claims  that  have  either  been 
compensated  or  conceded  by  the 
Department  as  proof  that  the 
presumptions  conferred  by  the  Table  are 
accurate.  However,  the  fact  that  a 
particular  case  has  either  been 
adjudicated  compensable  or  conceded 
by  HHS  does  not  imply  that  a  medical 
conclusion  regarding  vaccine- 
relatedness  has  been  made.  The  process 
of  deciding  claims  is  based  on  whether 
the  claim  fits  the  parameters  of  the 
Table,  or  whether  causation  has  been 
proven.  Most  claims  have  been 
adjudicated  "table  cases,"  meaning  that 
the  petitioners  were  afforded  the 
presumption  of  causation  conferred  by 
the  statute.  This  determination  involves 
an  analysis  of  various  evidentiary  and 
other  legal  issues,  but  does  not  prove  or 
disprove  whether  a  causal  relationship 
exists  in  fact  between  certain  vaccines 
and  adverse  events.  The  outcome  of 
these  cases  does  not  have  any  bearing 
on  whether  the  Table  should  be  revised 
to  reflect  the  findings  of  the  Institute  of 
Medicine. 

One  commenter  referred  to  a  letter 
written  by  the  organization  Dissatisfied 
Parents  Together  on  May  8,  1991,  to 
then  Secretary  Sullivan  regarding 
concerns  that  members  of  the 
Immunization  Practices  Advisory 
Committee  (ACIP)  who  have  advised 
pharm.aceutical  companies,  or 
conducted  research  funded  by  such 
companies  may  have  a  conflict  of 
interest  which  precludes  their  serving 
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on  the  ACIP.  The  Department  has 
determined  that  this  comment  is 
irrelevant  as  far  as  the  modification  of 
the  Table  is  concerned.  In  undertaking 
its  review,  the  lOM  did  not  rely  on  the 
\  Jews  of  members  of  the  ACIP  or  the 
work-product  of  that  Committee. 

Tht!  Efft^t  nf  the  Proposed  Changes  on 
the  Varrine  Injury  Compensation 
Program 

Two  commenters  suggested  that  the 
result  of  the  proposed  revisions  would 
be  an  increase  in  the  transaction  casts 
of  the  Program  because  many  petitioners 
will  pursue  their  cases  by  attempting  to 
|)ro\-e  causation-in-fact.  The  Department 
has  taken  this  concern  into 
consideration  and  has  concluded  that 
the  benefits  of  the  proposed  regulation 
outweigh  the  possibility  of  more 
protracted  and  complex  hearings.  The 
intent  of  the  regulation  is  to  make  the 
Table  consistent  with  medical 
knowledge  regarding  the  relationship 
between  vaccines  and  certain  adverse 
events.  The  Department  notes  that 
Congress  recognized  that  the  original 
Vaccine  Injury  Table  would  permit 
individuals  whose  conditions  were  not 
related  to  vaccine  administration  to  be 
adjudicated  eligible  for  compensation.  If 
the  Table  is  revised  to  permit 
compensation  only  in  those  cases  where 
vaccine  relatedness  is  more  accurately 
proven,  greater  resources  will  be 
available  to  compensate  those  truly 
deserving  of  compensation. 

In  a  similar  vein,  several  commenters 
e.xpressed  concern  that  the  Department 
was  seeking  to  prevent  children 
deserving  of  compensation  from 
receiving  assistance  under  the  Program. 
In  fact,  exactly  the  opposite  is  true.  The 
revised  Table  merely  affects  the 
presumption  of  causation  available  to 
certain  petitioners.  Petitioners  will,  of 
course,  continue  to  have  the  option  of 
proving  causation  by  a  preponderance 
of  evidence  if  they  are  unable  to  prove 
a  Table  injur> .  Moreover,  the 
Department  recognizes  that  there  is  a 
desperate  need  for  parents  to  obtain 
resoiu-ces  to  cover  the  significant 
medical  costs  of  caring  for  a  sick  child. 
However,  the  intent  of  the  VICP  was  to 
compensate  only  those  individuals 
whose  injuries  are  vaccine-related.  The 
proposed  regulation  is  simply  an 
attempt  to  come  closer  to  realizing  this 
goal  than  was  possible  with  the 
language  of  the  original  Vaccine  Injury 
Table. 

Three  comn>enters  suggested  that  the 
proposed  regulation  would  result  in  an 
increased  number  of  civil  actions  filed 
against  vaccine  manufacturers  and 
odministrators.  In  enacting  the  National 
Childhood  Vaccine  Injur)!'  Act,'Congress 


determined  that  one  of  the  goals  of  the 
Act  was  to  reduce  the  number  of  civil 
actions  filed  against  vaccine 
administrators  and  manufacturers.  The 
other  major  goal  was  to  provide 
compensation  to  those  individuals 
whose  conditions  were  caused  by 
vaccines.  See  H.R.  Rept.  99-908,  Part  1, 
September  26, 1986,  page  6  (reprinted  in 
1986  U.S.  Code  Cong.  &  Admin  News, 
Vol.  6,  page  6.'J47).  The  Committee 
recognized,  however,  that  the  Table 
would  possibly  provide  compensation 
to  some  children  whose  illnesses  are  not 
vaccine-related,  but  that  further  research 
and  modifications  to  the  Table  would 
result  in  a  more  equitable  distribution  of 
funds.  In  balancing  these  two 
Congres-sional  goals,  the  Department  has 
determined  that  the  benefits  of  fulfilling 
the  latter  requirement  outweigh  the  risk 
that  an  increased  number  of  civil 
actions  will  be  filed  against  vaccine 
administrators  or  manufacturers. 

Furthermore,  the  Department  believes 
that  the  combined  effect  of  the  lOM's 
review  and  this  regulatory  action  may 
reduce  the  extent  of  tort  litigation  by- 
giving  the  courts  (and  potential 
plaintiffs  weighing  the  wisdom  of  filing 
suit)  definitive  guidance  as  to  the  state 
of  scientific  knowledge  regarding 
vaccine-related  injuries.  As  causation 
must  typically  be  proven  in  tort  actions, 
the  Department  believes  that  the 
findings  on  these  issues  may  well 
reduce  the  amount  of  tort  litigation  and 
may  allow  easier  resolution  of  any  such 
claims  that  are  litigated. 

II.  Medical  Issues 

The  Department's  Interpretation  of  the 
lOM  Report 

Six  commenters  suggested  that  the 
Department's  findings  are  a 
misinterpretation  of  the  lOM  Report.  In 
the  Department's  view,  however,  the 
proposed  changes  do  reflect  accurately 
the  conclusions  of  the  lOM  report. 

Both  the  NPRM  and  the  final  rule 
(with  some  revisions  are  discussed 
below),  reflect  most  closely  the  package 
of  recommendations  as  developed  by 
the  PHS  Task  Force,  reviewed  bv  the 
NVAC,  and  endorsed  by  the  ACCV.  The 
proposed  changes  are  in  accordance 
with  the  scientific  findings  of  the  lOM 
Committee.  In  instances  where  the  lOM 
found  information  suggesting  a  causal 
relation  and  continued  effects,  the 
Department  acted  to  ensure  coverage 
under  the  Program  (e.g.,  adding  chronic 
arthritis  to  the  Table).  However,  where 
the  lOM  found  that  the  evidence  did  not 
support  a  c-ausal  relation  and  continued 
effects,  the  Department  removed  the 
legal  presumption  of  causation  by 
removing  or  redefining  the  current 


injury  listed  on  the  Table.  The  fact  that 
the  proposed  revisions  received 
overwhelming  approval  from  three 
independent  science  and  health  policy 
committees,  and  the  endorsement  of  two 
national  health  professionals 
associations  (American  Academy  of 
Pediatrics  and  American  Medical 
Association),  confirms  the  basic 
soundness  of  the  initial  proposed 
revisions. 

One  of  the  commenters  addressing  the 
Miller  study  suggested  that  in  light  of 
the  1994  IO'M  Report,  the  Department 
should  rescind  certain  findings  made 
after  release  of  the  1991  Report  and 
published  in  the  preamble  to  the  NPRM. 
In  the  NPRM,  published  on  August  14. 
1992,  the  Department  made  certain 
findings  as  required  bv  section  312(b)  of 
Pub.  L.  99-660  (42  U.S.C.  300aa-l  note). 
The  Department  has  reviewed  these 
findings  again  in  light  of  the 
commenter's  concerns,  and  has 
determined  that  the  findings  remain 
valid.  In  fact,  the  conclusions  of  the 
lOM  and  the  NVAC  subcommittee 
(discussed  below)  with  respect  to 
pertussis  vaccine  and  chronic 
neurological  damage  confirm  the 
soundness  of  findings  three  and  four  as 
listed  in  the  NPRM.  These  findings  read, 
in  pertinent  part,  as  follows: 

3.  The  evidence  is  in-sufficient  to  indicate 

a  causal  relation  between  vaccines  containing 
pertussis  and:  Epilepsy  *   *   *  chronic 
neurologic  damage.  *   *   *  learning 
disatiilitios  and  attention-deficient  disorder. 
*   *   *  or  permanent  neumlogic  damage  or 
death  following  hypotonic-hyporesponsive 
episodes. 

4.  The  evidence  is  consistent  with  a  causal 
relation  between  vaccines  containing 
pertussis  and?  Acute  encephalopathy  and 
shock  and  "unusual  shock-like  state."' 

The  recent  lOM  report  was  confined  to 
a  review  of  the  Miller  study,  and  is, 
therefore,  limited  to  the  circumstancjs 
of  that  particular  study.  Given  the 
conclusions  articulated  by  the  lOM  and 
the  accompanying  caveats,  and  the 
discussion  and  conclusions  of  the 
NVAC  subcommittee,  the  Department 
concludes  that  the  findings  published 
with  the  NPRM  reflect  best  the  state  of 
scientific  knowledge.  It  should  be  noted 
again  that  in  drafting  the  revised 
Qualifications  and  Aids  to 
Interpretation,  the  Department  decided 
not  to  eliminate  the  presumption  of 
causation  for  encephalopathy  despite 
the  conclusions  of  the  1991  lOM  study. 
Rather,  consistent  with  the 
recommendation  of  the  ACCV,  the 
Department  included  a  presumption  of 
vaccine  causation  for  those  individuals 
who  experience  an  acute 
encephalopathy  within  3  days  after 
vaccination,  who  go  on  to  suffer  & 
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months  of  residual  effects,  and  who 
experience  chronic  neurological 
dysfunction.  This  presumption  is 
consistent  with  the  lOM's  conclusions 
articulated  in  its  1994  report. 

Four  commenters  suggested  that  the 
lOM's  causatictn  category  of 
"insufficient  evidence"  should  not  be 
interpreted  to  mean  that  DTP  vaccine 
does  not  cause  the  condition. 
Furthermore,  they  suggest  that  both  the 
lOM  and  the  Department  present  no 
data  which  support  the  proposition  that 
acute  encephalopathy,  subsequent  to  the 
receipt  of  a  pertussis  vaccine,  has  a 
more  benign  neurological  outcome  than 
acute  encephalopathies  from  other 
agents.  The  Department  has  considered 
these  comments  but  maintains  that  the 
lOM  report  provides  a  foundational 
basis  for  the  proposed  changes. 

The  1991 10\1  report  concluded  the 
evidence  was  insufficient  to  indicate  a 
causal  relationship  between  vaccines 
containing  pertussis  and  chronic 
neurological  damage  for  a  variety  of 
conditions  including  encephalopthy, 
shock  collapse  or  Hypotonic- 
Hyporesponsive  Episode  (HHE), 
epilepsy,  and  other  neurologic  and  non- 
neurologic  disorders.  Comments  that 
expre.ssed  concern  over  this 
classification  focused  for  the  most  part 
on  acute  encephalopathy  and  chronic 
neurologic  damage,  while  a  few 
discussed  shock-collapse  (HHE)  or 
recurrent  seizures  (epilepsy).  The  i.ssue 
of  encephalopathy  following  pertussis 
vaccination  is  a  difficult  one.  On  one 
hand,  in  its  1991  Report,  the  TOM 
found  evidence  "consistent  with  a 
familiar  evidence  "consistent  with  a 
causal  relation"  for  acute 
encephalopathy,  yet  on  the  other  hand, 
it  decided  there  was  "insufficient 
evidence"  regarding  chronic  nuerologic 
damage.  Due  to  limitations  in  the  data, 
the  lOM  could  not  conclude  with  any 
certainty  whether  there  is  any  causal 
relationship  between  pertussis  vaccine 
and  shock-collapse  (HHE),  epilepsy,  or 
any  of  the  other  disorders  under  this 
classification  category.  In  its  1994  report 
addressing  the  Miller  study,  the  lOM 
concluded  that  "evidence  is  insufficient 
to  indicate  whether  or  not  DTP 
increases  the  overall  risk  in  shildren  of 
chronic  nervous  system  dysfunction." 
They  concluded  further,  that  the 
"balance  of  evidence  is  consistent  with 
a  causal  relation  between  DTP  and  the 
forms  of  chronic  nervous  system 
dysfunction  described  in  the  NCES  in 
those  children  who  experienced  a 
serious  acute  neurological  illness  within 
7  days  after  vaccine  administration." 
The  lOM  also  concluded,  however,  that 
"the  evidence  remains  insufficient  to 
indicate  the  presence  or  absence  of  a 


causal  relation  between  DTP  and 
chronic  nervous  system  dysfunction 
under  any  other  circumstances."  See 
1994  lOM  Report,  Executive  Summary. 

Because  section  2111(c)  of  the  Act 
requires  that  a  Petitioner  must  show  6 
months  of  residentual  effects  of  a  Table 
injury,  a  finding  of  a  relation  pertussis- 
containing  vaccines  and  acute,  but  not 
chronically,  does  not  justify  the 
presumption  of  causation  for  long-term 
neurologic  damage.  However,  should 
the  evidence  show  that  abnormal 
neurologic  signs  continued  beyond  the 
acute  state,  and  therefore  the  injured 
indidivual  never  returned  to  a  "normal 
neurological  state,"  than  title  may  be 
granted.  This  conclusion  is  consistent 
with  the  1994  lOM  report. 

The  language  of  section  312  of  Pub.  L. 
99-660  (42  U.S.C.  300aa-l.  note)  also 
supports  the  Department's  conclusion. 
The  lOM  determined  in  its  1991  report 
that  the  evidence  is  insufficient  to 
support  a  conclusion  that  a  causal 
relationship  between  DTP  vaccine  and 
chronic  neurologic  damage  exists.  The 
1994  lOM  finding  was  limited  to  the 
conditions  described  in  the  NCES  and  to 
those  children  who  experienced  an 
acute  event  following  vaccination. 
Therefore,  the  Department  concluded 
that  it  could  not  "reasonably  determine" 
that  as  a  general  rule  a  causal 
■relationship  exists,  and  the  Table  is 
being  modified  accordingly.  Because 
section  312  requires  such  a 
determination  in  order  to  sustain  the 
presumption  of  causation,  the 
Department  was  obligated  to  revise  the 
Table  consistent  with  the  conclusions  of 
the  lOM. 

The  removal  of  the  legal  presumption 
of  causation  has  been  applied  to  other 
conditions  in  the  "insufficient 
evidence"  category  (i.e.,  HHE  and 
residual  seizure  disorder).  The 
Department  notes,  however,  that  the 
removal  of  a  condition  from  the  Table, 
or  the  inclusion  of  a  revised  definition 
thereof,  will  not  necessarily  result  in 
compens?tion  being  denied  where  it 
would  have  previously  been  awarded. 
Petitioners  may  still  prevail  by 
providing  proof  that  the  vaccine 
actually  caused  the  specific  injury 
alleged  to  have  occurred. 

Three  commenters  suggested  that  the 
lOM's  burden  of  proof  standard  was  too 
high.  They  suggested  that  the  lOM 
should  develop  a  confidence  level  that 
is  more  lenient  than  95  percent, 
particularly  when  it  is  applied  to  the 
"preponderance  of  the  evidence" 
burden  of  proof  standards  present  in  the 
VICP.  After  consideration  of  the  process 
used  by  the  lOM  in  developing  its 
report,  it  is  the  Department's  view  that 
the  lOM's  standard  was  appropriate. 


Congress  mandated  that  the  lOM 
review  the  scientific  literature  and  other 
information  on  specific  adverse 
consequences  of  pertussis  and  rubella 
vaccines.  The  Committee  was  composed 
entirely  of  physicians  and  scientists, 
whose  task  it  was  to  evaluate  the 
literature  on  adverse  events  following 
these  vaccines.  Any  "burden  of  proof' 
standard  had  to  be  consistent  with  the 
standard  applied  throughout  the  science 
of  epidemiology,  policy  considerations 
notwithstanding.  It  is  the  Secretary's 
responsibility  under  section  312  of  Pub 
L.  99-660  (42  U.S.C.  300aa-l.  note)  to 
utilize  the  lOM's  conclusions  to  provide 
a  better  scientific  rationale  for  any 
presumptions  of  vaccine  causation 
under  the  Program. 

Moreover,  although  the  statute 
requires  merely  a  "preponderance  of  the 
evidence"  standard  in  evaluating 
compensation  claims,  there  is  no 
requirement  that  anything  other  than 
the  standard  commonly  used  among 
scientific  and  medical  professionals  be 
applied  in  re-defining  those  conditions 
which  will  receive  a  presumption  of 
causation  by  use  of  the  Table.  The 
preponderance  of  evidence  standard  is 
only  relevant  when  a  Master  is 
evaluating  a  particular  case. 

One  commenter  suggested  that  the 
lOM  conclusions  were  incorrect 
regarding  DTP's  pathological  effects  in 
animals  or  children.  The  commenter 
stated  that  the  lOM  erred  in  diminishing 
the  importance  of,  or  incorrectly  judged, 
the  conclusions  of  controlled 
epidemiologic  studies.  Furthermore,  the 
commenter  suggested  that  the  lOM 
Committee  was  remiss  in  its 
e.xaminalion  of  the  evidence  concerning 
long-term  sequelae  for  HHE.  Finally, 
two  commenters  criticized  the  lOM 
because  no  original  research  was  done 
in  putting  together  its  conclusions.  As 
stated  above,  the  Department  has 
considered  these  comments,  but  has 
determined  that  the  process  used  by  tht 
lOM  was  appropriate. 

The  1991  lOM  Committee  was  made 
up  of  11  experts  in  infectious  disease, 
pediatrics,  internal  medicine, 
neurology,  epidemiology,  biostatistics. 
decision  analysis,  immunology  and 
public  health.  During  the  20  months  of 
their  work,  approximately  1,400 
citations  were  reviewed  and  5  public 
meetings  were  held.  No  new  research 
was  conducted.  Committee  members 
considered  new  or  controversial  data 
and  various  points  of  view  and  sought 
to  identify  gaps  in  knowledge.  The  lOM 
cited  many  gaps  and  limitations  of 
knowledge.  Its  conclusions  were 
reached,  however,  after  an  exhaustive 
analysis  of  the  best  epidemiologic  d.it.i 
available,  and  other  information. 
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Congress  did  not  mandate  any  specific 
research,  but  rather,  an  extensive  review 
of  all  the  available  information  on 
adverse  events. 

dne  commenter  suggested  the  lOM 
incorrectly  judged  the  conclusions  of 
the  British  National  Childhood 
Encephalopathy  Study  (NCES).  Another 
commenter  stated  that  the  NCES  is  the 
only  "suitable"  study  that  has  been 
done,  and  that  it  concluded  that  there 
was  a  causal  relationship  between  the 
DTP  vaccine  and  permanent  neurologic 
injuries.  One  commenter  also  suggested 
that  the  NCES  proved  the  onset  of  a 
neurologic  disorder,  including  seizures, 
within  7  days  of  a  DTP  vaccination  is 
vaccine-related.  The  Department  has 
reviewed  the  conclusions  of  the  NCES 
in  light  of  these  comments,  but 
disagrees  for  the  following  reasons. 

The  1991  lOM  Report  considered 
carefully  the  results  of  the  NCES,  which 
concluded  there  is  an  increased  risk  of 
acute  neurologic  illness 
(encephalopathy  and  seizures)  within  7 
daN-s  following  DTT  immunization,  and 
that  in  some  instances,  this  may  lead  to 
permanent  neurologic  illrvcss.  The 
n>ethods  and  results  of  the  NCES  have 
been  thoroughly  analyzed  since 
publication  of  the  study,  which  has  led 
to  continued  controversy  about  the 
study's  findings  and  a  reassessment  of 
the  role  of  f>ertussis  vaccine  as  a  cause 
of  permanent  neurologic  damage.  (lOM 
Report,  page  99-107) 

fn  its  1991  report,  the  lOM  described 
potential  areas  of  error  and  bias 
regarding  the  study's  conclusions  on 
acute  neurologic  illness  and  chronic 
neurologic  damage.  Regarding  acute 
neurologic  illness,  the  Committee  cited 
three  areas  of  potential  study  weakness: 
case  ascertainment,  determination  of  the 
onset  of  illness,  and  the  lack  of  control 
for  potential  confounding  factors. 
Despite  these  limiting  factors,  the  lOM 
believed  that  the  NCES  demonstrated 
statistical  significance  for  acute 
neurologic  illness  where  onset  is  within 
7  days  of  DTP  vaccination.  Their 
conclusion  was  based  on  the  fact  that 
only  controlled  epidemiological  studies 
can  address  the  relationshio  between 
neurologic  illness  and  vaccine 
causation.  Of  the  four  controlled  studies 
reviewed  (including  the  NCES),  only  the 
NCES  demonstrated  a  statistically 
significant  risk  following  DTP  vaccine. 
However,  the  lOM  noted  that  the  "total 
number  of  cases  reported  in  the  other 
three  studies  was  consistent  with 
attributable  risk  found  in  the  NCES." 
and  on  this  basis  concluded  the 
fvidence  was  consistent  with  a  causal 
relation  between  DTP  vaccine  and  acute 
encephalopathy.  (lOM  Repwrt,  page  117) 


The  NCES'  conclusion  regarding 
permanent  neurologic  damage  was 
viewed  differently  by  the  1991  lOM 
Committee.  The  Committee  described 
concerns  over  (1)  the  number  and 
composition  of  cases  on  which  the 
estimates  were  based  and  (2)  the  nature 
of  the  relationship  between  an  episode 
of  acute  neurologic  illness  and 
subsequent  demonstration  of  neurologic 
or  developmental  abnormalities.  Both 
concerns  cast  doubt  upon  the  NCES" 
conclusion  that  DTP  vaccine  causes 
residual  neurologic  injury. 

The  conclusion  regarding  permanent 
injury  was  based  on  seven  children  who 
were  found  to  have  residual  neurologic 
illness  on  follow-up.  Since  the  NCES 
was  published,  some  of  these  seven 
children  have  been  diagnosed  with  non- 
vaccine  related  conditions.  Thus,  the 
risk  estimates  are  "very  fragile"  at  be.st, 
since  the  number  of  children  with  new 
unexplained  neurologic  illness  was  very 
.small.  (lOM  Report,  page  106). 

Similarly,  the  NCES'  conclusions  on 
residual  effect  begs  the  central  question 
of  causation.  All  seven  children  found 
to  have  "permanent  neurologic  illness" 
on  follow-up  were  presumed  to  be 
normal  prior  to  vaccination.  However, 
no  baseline  neurologic  examination  was 
performed  on  any  of  these  children. 
Additionally,  two  of  the  seven  bad 
seizures  as  their  manifestation  of  acute 
neurologic  illness  within  7  days  of  DTP 
%'accination.  As  the  lOM  noted,  many 
experts  question  whether  seizures  alone 
cause  neurologic  illness,  or  rather  are 
the  "markers"  of  those  children  with 
pre-existing  neurologic  disease.  (lOM 
Report,  page  107). 

As  explained  above,  a  follow-up  study 
to  the  NCES  was  published  by  Miller,  et 
al.  in  the  fall  of  1993.  The  Department 
asked  the  lOM  to  look  at  the  Miller 
study's  conclusions  regarding  DTP 
vaccine  and  subsequent  neurological 
damage.  The  Department  then  asked  a 
subcommittee  of  the  National  Vaccine 
Advisory  Committee  (NVAC)  to  review 
this  later  lOM  report,  as  well  as  the 
Miller  study.  The  NVAC  Subcommittee 
acknowledged  the  original  NCES  (and 
Miller  follow-up)  as  the  most 
comprehensive  long-term  study  on  this 
subject  to  date,  yet  noted  there  are 
limitations  in  the  data.  These  include 
the  lack  of  neuropathologic  studies  on 
case  children,  the  fact  that  young  infants 
with  pre-existing  neurologic  disorders 
(damage)  can  be  normal  on  physical 
examination  at  the  time  of 
immunization,  the  failure  to  exclude 
alternative  etiologic  diagnoses,  and  the 
non-specific  range  of  disorders 
cla.ssified  by  NCES  authors  under  the 
rubric  "chronic  nervous  system 
dysfunction-."  The  subcommittee  noted 


also  that  the  working  definition  of 
"acute  neurologic  illness"  used  in  the 
NCES  is  not  consistent  with  tlie  current 
medical  understanding  of  acute 
encephalopathy  as  an  acute,  generalized 
disorder  of  the  brain.  Children  were 
placed  in  the  NCES  case  definition  who 
experier>ced  only  febrile  seizures,  a 
benign  condition  known  to  be  triggered 
by  D'TP  vaccine,  yet  never  proven  to 
have  lasting  effects,  absent  signs  of 
acute  encephalopathy.  These  limitations 
disallow  definitive  causal  conclusions 
that  would  necessitate  changes  to  the 
Secretary's  definition  of  encephalopathy 
in  the  NPRM. 

In  reviewing  the  Miller  study,  the 
lOM  Committee  reached  three 
conclusions: 

(a)  The  evidence  is  insufficient  to 
indicate  whether  or  not  DTP  increases 
the  overall  risk  in  children  of  chronic 
nervous  system  dysfunction. 

(b)  The  balance  of  evidence  is 
consistent  with  a  causal  relation 
between  DTP  and  the  forms  of  chronic 
nervous  system  dysfunction  described 
in  the  NCES  in  those  children  who 
experienced  a  serious  ac-ute  neurologic 
illness  within  7  days  after  vaccine. 

(c)  The  evidence  remains  insufficient 
to  indicate  the  presence  or  absence  of  a 
causal  relation  between  DTP  and 
chronic  nervous  system  dysfunction 
under  any  other  circumstances. 

After  extensive  review  and 
discussion,  the  NVAC  subcommittee 
agreed  with  the  lOM's  conclusion  that 
children  who  e.xperienc£  serious,  acute 
neurological  events  after  DTP 
vaccination  can  go  on  to  e.xhibit 
"chronic  nervous  system  dysfunction." 
The  NVAC  subcommittee  concluded 
that  de.spite  the  conclusions  of  the 
Miller  study,  the  information  remains 
insufficient  to  accept  or  reject  whether 
DTP  administration  prior  to  the  acute, 
serious  neurologic  event  influenced  the 
likelihood  of  neurologic  d\'sfunction.  In 
order  to  avoid  any  confusion  on  this 
point,  the  Subcommittee  approved  the 
following  summary  statement: 

Children  immunized  with  wholo-ci^ll  DTP 
vaccines  rarely  experience  acute,  serious 
neurologic  events  that  require 
hospitalization.  An  important  question 
pertains  to  tlie  long-term  complications  of 
these  events.  Among  all  children 
hospitalized  with  serious  neurologic  events, 
irrespective  of  their  etiology  or  relationship 
to  DTP.  there  is  a  potential  for  the  presence 
of  neurologic  dysfunction  when  they  are 
evaluated  10  years  later.  However,  the  data 
arc  insufficient  to  accept  or  reject  whether 
DTP  administration  prior  to  the  acute, 
serious  neurologic  event  influenced  the 
potential  for  neurologic  dysfunction.  .S«? 
.Mational  Vaccine  Advisory  Committee 
(NVAC).  Report  of  the  Ad  Hoc  Subcommittee 
on  Childhood  Vaccines,  p.7. 
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The  Agency  lias  reviewed  carefully 
the  lOM's  conclusions  and  the  NVAC 
subcommittee's  evaluation  of  the  lOM 
report,  recognizing  that  questions  will 
continue  regarding  DTP  vac«:ine  and 
chronic  nervous  system  dysfunction.  In 
addition,  the  Agency  has  considered 
comments  provided  bv  three 
individuals  in  response  to  the  March  24. 
1994  Federal  Register  Notice.  These 
commenters  suggested  that  the 
Department  should  retract  some  of  the 
changes  to  the  Vaccine  Injury  Table 
proposed  in  1992,  arguing  that  those 
changes  are  not  inconsistent  with  the 
1994  lOM  report.  The  Agency  has 
determined  that  despite  the  uncertainty 
regarding  causation,  the  final  rule  is 
consistent  with  both  the  lOM  report  and 
the  NVAC  subcommittees  conclusions 
regarding  the  Miller  study.  The  final 
rule  permits  an  individual  to  receive  a 
presumption  of  causation  if  the  DTP 
vaccine  recipient  "manifests,  within  the 
applicable  period,  an  injury  meeting  the 
description"  *  "of  an  acute 
encephalopathy,  and  then  a  chronic 
encephalopathy  persists  in  such  person 
for  more  than  six  months  beyond  the 
date  of  vaccination."  See  §  100.3(b)(2). 
Thus,  the  final  rule  is  consistent  with 
the  lOM's  conclusion  that  some 
children  have  been  shown  to  have 
experienced  an  acute  encephalopathy 
following  vaccine  administration  and 
then  have  gone  on  to  develop  chronic 
neurologic  dysfunction.  See  1994  lOM 
Report,  Executive  Summary. 

The  only  circumstances  under  which 
a  presumption  of  causation  would  not 
be  available  to  an  individual  with 
chronic  neurological  dysfunction  would 
be  (1)  where  the  child  had  not 
experienced  an  acute  encephalopathy 
within  several  days  after  DTP 
vaccination,  or  (2)  where  the  child 
experienced  an  acute  encephalopathy 
within  several  days  of  DTP  vaccination, 
but  returned  to  a  normal  neurological 
state,  and  did  not«uffer  6  months  of 
residual  effects  after  the  administration 
of  the  vaccine. 

The  denial  of  a  presumption  of 
f;ausation  for  the  former  is  consistent 
with  the  lOM's  conclusions  as 
articulated  in  both  its  1991  and  1994 
reports.  The  lOM  did  not  conclude  that 
chronic  neurological  dysfunction 
should  be  presumed  to  be  caused  by 
DTP  vaccine  in  the  absence  of  an  acute 
encephalopathy  that  occurs  within 
.several  days  following  vaccination.  See 
1994  lOM  Report  at  page  10.  The  lOM 
*tated  the  following: 

The  evidence  remains  insufficient  to 
indicate  the  presence  or  absence  of  a  causal 
relation  between  DTP  and  chronic  ner\ous 
system  dysfunction  under  any  other 
circumstances.  That  is.  because  the  NCES  is 


the  only  systematic  study  of  chronic  nen-ous 
s\stem  dysfunctions  after  DTP.  the 
committee  can  only  comment  on  the  caus;il 
relation  l)etvvecn  DFT  and  tliose  cluonic 
nervous  system  dysfunctions  under  the 
(onditions  studied  by  the  N'CCS.  In 
particular,  it  should  lie  noted  that  the  chronic 
nervous  system  dysfunctions  assf>ciated  with 
DTI'  f(tllowed  a  serious  anite  neurologic 
illness  that  occurred  in  childnm  within  7 
days  after  receiving  DPT.  l'>94  lOM  Report  at 
page  11. 

Neither  the  lOM  report  nor  the  Miller 
study  addressed  the  scenario  where  a 
child  would  experience  an  acute 
encephalopathy  within  .several  days 
following  vaccine  administration, 
would  return  to  a  normal  neurological 
state,  but  at  some  point  in  the  future 
would  exhibit  signs  of  chronic 
neurological  dysfunction.  The  most 
recent  report  by  the  lOM  does  not 
present  any  information  which  warrants 
a  modification  of  the  presumptions  in 
the  final  rule.  Therefore,  the  final  rule 
is  consistent  with  the  lOM's  conclusions 
and  the  NVAC  subcommittee's 
as.sessment  of  those  conclu.sions. 

The  NVAC  subcommittee  was  also 
asked  to  look  at  whether  the  evidence  as 
descrihed  in  the  lOM  report  would 
support  a  conclusion  that  the  time 
period  in  the  vaccine  injur)-  table  for 
ficute  encephalopathy  following  DTP 
vaccine  should  be  changed  from  3  to  7 
days.  The  subcommittee  concluded  that 
there  is  pre.sently  insufficient 
information  to  justify  such  a  change. 
The  Department  has  reviewed  the 
conclusions  of  the  lOM  report  as  well  as 
those  of  the  NVAC  subcommittee  and 
has  determined  that  the  rule  should  not 
be  modified.  In  this  regard,  the 
Department  recognizes  that  it  is 
accepting  the  analysis  of  the  NVAC 
subcommittee,  rather  than  acting  solely 
on  the  basis  of  this  particular  statement 
from  the  1994  lOM  report.  However,  it 
is  important  to  note  that  the  1991  lOM 
report,  which  included  a  review  of 
numerous  scientific  studies  and  other 
medical  literature,  did  not  draw  any 
conclusions  regarding  the  appropriate 
time  period. 

In  preparing  the  latest  report,  the  lOM 
confined  its  analysis  to  the  Miller  study, 
which  was  a  follow-up  to  the  original 
NCES.  Given  the  limitations  of  the 
lOMs  conclusions,  including  the  lack  of 
primary  data  analysis,  as  well  as  the 
methodologic  limitations  that  have  been 
noted  with  regard  to  the  NCES.  the 
NVAC  subcommittee  determined  that 
the  conclusions  of  the  Miller  study  with 
respect  to  the  appropriate  timeframe 
could  not  be  extended  beyond  the 
parameters  of  this  one  particular  study. 
After  carehil  considerafion,  and 
recognizing  the  extensive  expertise  of 


the  NVAC  subcommittee,  the 
flepartment  has  decided  to  accept  the 
coni;lusions  of  the  NVAC  subt:omnuttee. 
Accordingly,  the  3  day  timeframe,  as 
originally  determined  by  Congress,  will 
not  be  changed.  Petitioners  mav  seek  to 
prove  causation  in  fact  for  conditions 
arising  between  3  and  7  days  after 
vaccination  and  may.  of  course, 
introduce  the  Miller  study  and  the  lOM 
report  as  evidence  bearing  on  such  an 
argument. 

One  commenter  suggested  that  the 
1991  lOM  report  contradicts  an  earlier 
1985  lOM  report  which  gave  risk 
estimates  for  reactions  following  whole 
cell  pertussis  vaccination,  and  -^tiited 
that  pertussis  vaccine  causes  permanent 
neurologic  damage. 

The  1985  lOM  Report  focu.sed  on 
building  a  model  to  help  evaluate  the 
risks  and  benefits  for  existing  and  new 
vaccines  to  allow  informed  judgments 
on  priorities  for  developing  new 
vaccines.  In  drafting  their  conclusions, 
the  1985  group  used  informed 
judgments  on  vaccine  risks,  and  the 
financial  benefits  of  reducing  disease 
Because  of  the  larger  number  of 
vaccines  studied  in  the  1985  report,  the 
review  of  the  scientific  literature  on 
specific  adverse  events  in  this  report 
was  far  less  extensive  than  that  in  the 
1991  report. 

Analysis  of  Other  Data 

Before  any  changes  should  l)e  made  to 
the  Table,  four  commenters  suggested 
that  the  Vaccine  Adverse  Events 
Reporting  System  (VAERS)  data  and/or 
Vaccine  Injury  Compensation  Program 
records  should  be  examined  and 
analyzed.  VAERS  is  a  passive  reporting 
system  which  relies  in  large  part  on 
reports  of  events  temporally  related  to 
vaccine  administration.  Thenjtore.  no 
reliable  conclusions  about  causation 
could  be  drawn  from  the  reported 
VAERS  data  without  its  undergoing 
substantial  analysis.  While  the 
Department  recognizes  the  importan<:e 
of  VAERS,  it  is  unwilling  to  overstate  its 
importance  by  using  temporal 
relationships  to  define  a  new  Table. 

Further,  the  lOM's  section  312  study 
involved  a  thorough  review  of  scientific 
and  medical  information  contained  in 
peer  reviewed  journals.  However, 
information  based  on  anecdotal  reports 
(e.g..  VAERS),  or  a  series  of  case  reports, 
such  as  claims  filed  under  the  VICP.  has 
less  certain  scientific  reliabilitv.  and 
therefore  should  also  not  be  used  as  a 
basis  for  revising  the  Table.  Because  of 
the  limitations  of  these  fvpes  of 
evidence,  the  Department  dbes  not 
concur  with  this  suggested  approach. 

The  .\CCV's  Scientific  Review 
Subcommittee  reviews  cumulative  data 
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collected  through  the  VAERS  system  at 
each  quarterly  meeting.  In  De<:ember 
1992,  the  Subcommittee  wrote  the 
following  concerning:  "VAERS  as  a 
means  of  surveillance  of  temporally- 
related  adverse  events,  has  definite 
limitations  and  does  not  allow  the 
evaluation  of  possible  causal 
relationships  between  vaccine 
administration  and  adverse  events." 
VAERS's  data  potentially  serve  as  a 
"signal"  of  possible  causal 
relationships,  which  can  then  be 
investigated  through  what  are  termed 
Large  Linked  Data  Bases  (LLDB's).  The 
SulM:ommittee  encouraged  increased 
utilization  of  LLDBdata  because  of  its 
potential  for  surveillance  of  adverse 
events  and  their  possible  causal 
relationship  to  vaccine  administration. 
The  Department  will  monitor  future 
analysis  of  VAERS  and  LLDB  data. 
Should  information  suggest 
modifications  to  the  Table,  the 
Department  will  publish  a  new  NPRM 
retlecfing  this  new  information  with 
proposals  for  change. 

One  commenter  suggested  that  the 
Department  ignored  cases  in  the 
medical  literature  (and  VICP  case  files) 
that  show  a  pattern  of  increasingly 
severe  reactions  after  succeeding  DTP 
shots  in  the  same  child.  The  commenter 
argued  that  the  lOM  Report  indicated  it 
would  tend  to  support  the  hypothesis  of 
a  causal  link  between  pertussis  vaccine 
and  permanent  neurologic  damage  if 
case  histories  show  such  a  pattern. 

In  its  analysis,  the  lOM  reviewed  case 
reports.and  case  series  along  with 
controlled  epidemiologic  studies.  It  is 
true  that  the  lOM  suggested  that  the 
incn-asing  severity  of  a  reaction 
following  immunization  in  the  same 
individual  might  indicate  a  causal  link 
to  the  vaccine.  The  Department  did  not 
view  this  hypothesis  as  strong  enough  to 
warrant  a  presumption  of  causation.  The 
results  of  the  1994  lOM  Report  have  not 
changed  this  conclusion.  Hqwever,  any 
petitioner  who  can  demonstrate 
evidence  of  progressive  or  repetitive 
adverse  effects  following  vaccination 
may  be  eligible  for  compensation  by 
proving  causation  in  fact. 

Three  commenters  suggested  there 
should  be  no  changes  to  the  Table 
before  the  section  313  study  (of  other 
vaccine  risks)  is  completed.  One 
commenter  suggested  spet:incally  that 
changes  to  the  timeframe  under 
Residual  Seizure  Di.sorder  are  not 
appropriate  before  results  of  the  section 
313  study  have  been  published. 

In  publishing  the  final  rule,  the 
Department  has  considered  the  effect  of 
the  section  313  study.  Section  313  of 
Th<;  National  Childhood  Vaccine  Injury 
Act  of  19H6.  Pub.  L.  99-()(it).  mandated 


that  the  Secretary  arrange  with  the  lOM 
for  an  additional  broad  study  of  the 
risks  associated  with  each  vaccine  set 
forth  in  the  Table,  other  than  the 
vaccines  (pertu.ssis  and  rubella) 
previously  identified  in  the  «ection  312 
study  discussed  above.  The  lOM  section 
313  study,  entitled  "Adverse  Events 
As.sociated  with  Childhood  Vaccines: 
Evidence  Bearing  on  Causality,"  was 
released  on  September  14,  1993.  The 
study  covers  adverse  events  following 
these  commonly-administered  vaccines: 
measles,  mumps,  diphtheria,  tetanus, 
polio.  Hemophilus  influenza  type  b,  and 
Hepatitis  B. 

On  March  15.  1994,  a  subcommittee 
of  the  NVAC  met  to  consider  the  section 
313  report.  The  subcommittee  was 
composed  of  members  of  the  NVAC  and 
received  testimony  from  outside  experts 
in  thfe  fields  of  epidemiology,  pediatric 
infectious  disease,  and  pediatric 
neurology.  The  Department  determined 
that  the  conclusions  of  the 
.subcommittee  regarding  the  section  313 
report  do  not  provide  a  basis  for 
changing  the  final  rule  at  this  time. 
However,  the  Department  is  presently 
reviewing  the  conclusions  of  the  NVAC 
subcommittee  regarding  the  section  313 
report.  It  is  likely  that  after  this  review 
the  Department  will  initiate  further     - 
rulemaking  proceedings.  The 
Department  has  concluded,  however, 
that  there  are  no  compelling  reasons 
which  would  justify  delaying  the 
promulgation  of  the  final  rule  pending 
completion  of  that  review. 

Anaphylaxis 

One  commenter  sugge.sted  that  the 
examples  of  anaphylaxis  given  by  the 
lOM  do  not  provide  a  basis  for  the  * 
proposed  revisions. 

Tne  lOM  examined  case  reports  and 
epidemiologic  studies  concerning 
anaphylaxis  and  anaphylactic  shock. 
There  was  considerable  variability  in 
the  onset  and  clinical  signs  of  what  was 
defined  as  "anaphylaxis."  One 
"suspected  association"  with  pertussis 
vaccine  was  a  case  report  of  twins  from 
1946,  both  of  whom  died  within  24 
hours  of  pertussis  vaccination  (lOM 
Report,  page  146).  Forensic  examination 
confirmed  tis.sue  evidence  of 
anaphylaxis.  However,  both  exhibited 
clinical  signs  within  4  hours  of 
vaccination.  Other  than  the  1946  case 
reports,  none  of  the  other  examples  of 
"anaphylaxis"  cited  by  the  lOM,  that 
began  after  4  hours  of  vaccination,  was 
a.ssociated  with  permanent  injury. 
Again.  Petitioners  may  receive 
compensation  under  the  Program  if  they 
prove  their  injury  was  caused  by  the 
vaccination,  even  if  the  onset  was  after 
the  4  hours  specified  in  the  Table. 


One  conmienter  noted  that  the  lOM 
Committee  did  not  address  the 
timeframe  within  which  to  expect 
anaphylaxis.  The  commenter  suggested 
further  that  the  Department  should  have 
taken  into  account  the  fact  that  infants 
react  differently  than  children  and 
adults. 

Although  it  is  true  that  infants  may 
react  differently  to  illness  or 
medications,  the  pediatric  literature  is 
clear  in  stating  that  severe  anaphylactic 
reactions  occur  immediately  with 
antigen  exposure  and  rarely  show  their 
first  manifestation  after  4  hours. 

One  commenter  suggested  that  the 
proposed  revision  for  DTP,  MMR  and 
Polio  fail  to  allow  for  delayed 
hypersensitivity. 

The  medical  literature  supports  the 
conclusion  that  the  more  severe 
anaphylactic  reactions  occur  clo.ser  in 
time  to  the  antigen  expo.sure.  An 
anaphylactic  reaction  that  shows  its  first 
manifestation  greater  than  4  hours  after 
antigen  exposure  is  likely  to  be  a  mild 
reaction  and  thus  very  unlikely  to  lead 
to  any  permane  it  injury  or  sequelae.  If 
a  petitioner  is  injured  by  a  delayed 
hypersensitivity  reaction,  compensation 
still  can  be  awarded  if  causation  in  fact 
is  proven. 

One  commenter  suggested  that  the 
changes  do  not  allow  for  hypoxia, 
ischemia,  or  hypoxia/ischemia.  vvhii;h 
are  common  complications  of 
anaphylaxis  and  anaphylactoid  shock. 
However,  the  proposedTable allows  for 
any  sequela  who.se  first  sign  or  clinical 
manifestation  falls  within  Table 
guidelines,  as  long  as  the  .sequela  is 
caused  by  the  Table  injury. 

Encephalopathy 

Much  of  the  discussion  of  comments 
related  to  "encephalopathy"  is  set  forth 
above  under  the  heading  "The 
Department's  Interpretation  of  the  lOM 
Report."  Set  forth  below  are  the 
remaining  issues  regarding 
encephalopathy. 

One  commenter  suggested  that  the 
initial  sentence  under  the  definition  of 
"encephalopathy"  which  states.  "|t|he 
term  encephalopathy  means  any  acute 
or  chronic  significant  acquired 
abnormality  of,  or  injury  to,  or 
impairment  of  function  of  the  brain,"  is 
too  vague  and  seems  to  contradict  the 
more  specific  definitions  which  follow 
the  proposed  subparagraphs  (i)  and  (ii). 

Tne  Department  had  proposed  to 
retain  the  language  of  the  original  Aids 
to  Interpretation  to  serve  as  an 
introduction  to  the  definition  of 
encephalopathy.  The  Department  agrees 
that  it  is  imprecise,  and  that  it  tends  to 
differ  from  the  guidance  provided  in  the 
definitions  for  acute  and  chronic    . 
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encephalopathy  which  immediately 
follow.  Accordingly,  the  proposed 
language  in  §  lD0.3{b)(2)  has  been 
revised  to  clarify  the  definitions  for 
acute  and  chronic  encephalopathy. 

Comments  concerning  the  criteria  for 
the  diagnosis  oi)<Jcute  encephalopathy 
(paragraphs  (b)(2)(ij  (A)  and  (B))  were 
offered  by  three  individuals.  One 
commenter  sugf^ested  that  the  criteria 
for  the  diagnosis  in  the  less  than  24- 
month-cld  age  group  were  too  narrow 
and  restrictive.  All  three  commenters 
felt  there  were  dinical  inconsistencies 
in  the  specific  Criteria.  One  commenter 
felt  it  was  an  uhw'arranted  burden  to 
require  two  out  of  three  criteria  in  order 
to  satisfy  the  definition  of  acute 
encephalopathy  (for  children  24  months 
of  age  or  older),  Some  members  of  the 
ACCV  felt  that  Ihe  definitionof  acute 
encephalopathy  for  children  over  24 
months  implies  that  a  seizure  must  last 
24  hours  to  be  within  the  definition. 
One  commenter  suggested  the  definition 
was  unlike  any  other  employed  in 
medicine  or  science.  The  Department 
has  considered  carefully  the  concerns 
regarding  the  definition  of 
encephalopathy  and  offers  the  following 
responses. 

The  current  Qualifications  and  Aids 
to  Interpretation  do  not  reflect  precisely 
medical  knowledge  of  the  condition 
"encephalopathy."  Many  medical 
experts  testifying  in  proceedings  under 
the  VICP  have  stated  the  definition  is 
too  vague  and  needs  clarification.  The 
term  "encephalopathy"  refers  generally 
to  a  disturbance  of  brain  function. 
Clinical  definitions  var>',  as  do  opinions 
on  the  relationship  between 
encephalopathy  and  seizures.  After 
several  pages  ol discussion,  the  lOM 
finally  defined  It  as  "encephalopathy, 
encephalitis,  or  encephalomyelitis." 
Unfortunately,  this  definition  is 
clinically  imprecise,  and  in  part 
circular.  While  it  may  serve  to  evaluate 
studies  on  neurologic  disease,  it  does 
not  impart  guidance  to  physicians  or 
attorneys  on  the  specific  clinical  signs 
of  a  child  or  adult  with  encephalopathy. 

In  an  effort  to  define  encephalopathy 
better,  the  Department  used  the 
definition  approved  by  the  ACCV  in 
1991.  The  basic  criteria  were  taken  from 
a  peer-reviewed  multi-center  studv 
assessing  adverse  events  following 
immunization  in  all  age  groups, 
(Fenichel  GM.,  Lane  DA,  Livengood  JR. 
Horwitz  SJ.  Menkes  JH,  Schwartz  JF. 
Adverse  events  following 
immunization:  Assessing  probability  of 
causation.  Pediat  Neurol  1989;  5:287- 
290)  One  of  its  authors,  a  pediatric 
neurologist  and  former  ACCV  Chairman, 
proposed  that  the  Commission  use  the 
criteria  as  the  basic  framework  to  define 


encephalopathy  for  purposes  of  making 
changes  to  the  Aids  to  Interpretation. 
Following  its  approval  by  the  ACCV, 
additional  clarifications  were  needed  to 
define  better  clinical  signs  in  the  pre- 
verbal  (less  than  24-month)  age  group, 
and  identify  correctly  infants  or 
children  who  may  be  experiencing 
temporary  medication  effects,  rather 
than  true  signs  of  encephalopathy.  The 
Department  appreciates  that  the  criteria 
are  viewed  by  some  as  overly 
burdensome.  Any  clarifications  to  the 
definition  were  for  the  sole  purpose  of 
allowing  non-physicians  to  identify 
f:orrectly  infants  or  children  with 
clinical  signs  of  encephalopathy. 
However,  the  ACCV  during  its  June 
1994  meeting  suggested  that  some 
modifications  be  made  to  the  age  criteria 
to  reflect  the  fact  that  some  children 
under  24  months  have  more  advanced 
verbal  skills.  The  Department  agrees 
with  this  suggestion  and  has.  therefore, 
changed  the  age  marker  from  24  to  18 
months  for  purposes  of  distinguishing 
between  preverbal  and  verbal  children. 
§100.3(b)(2)(i). 

Additionally,  the  Department  agrees 
that  the  term  "stupor"  is  impre<:ise  and 
.somewhat  restrictive,  and  has  therefore 
decided  to  specify  the  clinical  signs 
reflective  of  an  acute  encephalopathy 
and  delete  the  terms  "stupor  and  coma." 
Ackpowledging  the  difficulty  of 
defining  "encephalopathy,"  the 
Department  has  focused  on  clinical 
criteria  that  clearly  distinguish  infants 
and  children  with  brain  dysfunction 
from  those  with  transient  "lethargv." 
The  diminished  alertness  and  motor 
activity,  which  characterize  the 
lethargic  infant  or  child,  are  frequently 
observed  as  the  physiological  response 
to  fever,  infection  or  other  acute  illness. 
The  severity  and  duration  of  the 
behavioral  changes  differentiate  mere 
lethargy  from  the  more  serious 
impairment  of  consciousness  that  is  the 
hallmark  of  encephalopathy  (i.e., 
obtundation,  stupor  and  coma).  To 
provide  the  clearest  guidance  to 
petitioners'  attorneys  and  the  Court,  the 
Department  has  added  a  new  paragraph 
(b)(2)(i)(D)  to  the  section  to  identify 
specific  clinical  signs  constituting  "a 
significantly  decreased  level  of 
consciousness." 

As  to  concerns  articulated  by 
members  of  the  ACCV  during  the  June 
1-2, 1994  meeting,  the  Department  did 
not  intend,  in  listing  the  signs  for 
identifying  acute  encephalopathy  in 
children  older  than  24  months,  that  a 
"seizure  associated  with  loss  of 
consciousne.ss"  persist  for  24  hours. 
Rather,  the  Department  intends  that  in 
order  to  be  experiencing  an  acute 
encephalopathy  a  child  must  experience 


a  significantly  altered  mental  state  or 
decreased  level  of  consciousness.  It  is 
the  child's  overall  condition  which 
must  persist  for  24  hours,  rather  than 
any  one  particular  seizure. 

One  of  the  ACCV  members  questioned 
the  Departments  decision  to  use  24 
hours,  rather  than  some  other  period,  as 
the  appropriate  time  period  under  the 
definition  of  acute  encephalopathy.  The 
Department  decided  to  use  24  hours 
because  this  was  the  marker  used  in  the 
multi-center  study  cited  above  which 
established  the  criteria  used  bv  the 
Department  in  drafting  the  definition  of 
encephalopathy.  See  Fenichel.  et  al.  The 
choice  of  this  time  period  is  also 
consistent  with  the  way  in  which 
medical  professionals  gauge  and 
document  clinical  changes  over  time. 

One  commenter  suggested  there  is  not 
a  clear  distinction  between  acute  and 
chronic  encephalopathy.  In  response  to 
this  comment,  the  Department  has 
added  additional  language  in  the  final 
rule  for  clarification.  For  example,  the 
Department  revised  the  introductory 
language  of  §  100.3(b)(2)  to  make  clear 
that  an  individual  may  be  found  to  have 
suffered  an  encephalopathy  only  if 
"such  recipient  manifests,  within  the 
applicable  time  period,  an  injury- 
meeting  the  description  below  of  an 
acute  encephalopathy,  and  then  a 
change  in  menial  or  neurological  status 
persists  in  such  person  for  more  than  6 
months  beyond  the  date  of  vaccination." 
In  addition,  the  Department  added 
similar  language  to  ^  100.3(h)(2)(ii)  to 
clarify  the  meaning  of  chronic 
encephalopathy. 

Two  commenters  suggested  that  the 
term  "neurologically  normal"  may  be 
inappropriate  because  rJiildren  "who 
return  to  a  normal  neurological  state 
after  an  acute  encephalopathy,"  but 
later  develop  signs  of  a  chronic         ^ 
encephalopathy,  may  easily  be 
misdiagnosed  as  normal  during  this  • 
time  period.  Two  commenters 
questioned  whether  the  definition 
"neurologically  normal'  should  be 
based  on  various  testing  criteria  (e.g..  CT 
or  MR]  scans,  electroencephalogram 
(EEC),  or  lumbar  puncture).  The 
Department  has  considered  these 
comments  and  has  revised  the  first 
sentence  in  paragraph  (b)(2)(ii)  for 
clarification. 

It  is  expected  that  any  child  or  adult 
with  a  chronic  encephalopathy  as  a 
result  of  a  vaccine-related  acute 
encephalopathy  would  show  evidence 
of  abnormalities  in  mental  or 
neurological  status  in  the  days  to  weeks 
following  the  vaccination.  In  the  case  of 
an  infant  or  child,  these  would  be  seen 
as  a  loss  or  slowing  of  developmental 
milestones  during  this  ti.me  period 
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following  the  acute  event.  Becau.se 
testing  criteria  and  the  interpretation  of 
results  may  vary  with  age  group  and 
medical  condition,  no  additional  criteria 
are  suggested  for  the  diagnosis  of 
chronic  encephalopathy.  The 
Department  agrees,  however,  that  the 
Aids  to  Interpretation  should  contain  a 
clear  distinction  between  acute  and 
chronic  encephalopathy.  As  explained 
above,  additional  language  has  been 
added  in  the  final  rule  for  clarification. 
Members  of  the  ACCV  suggested  the 
phrase  "return  to  a  normal  neurological 
state"  was  too  vague,  and  failed  to 
specify  the  methods  to  be  used  for 
gauging  a  "normal  neurological  state." 
These  members  also  suggested  that  there 
might  not  be  any  evidence  in  the 
medical  records  to  document  this  fact. 
The  Department  has  considered  this 
suggestion,  but  has  determined  that  the 
language  in  the  definition  of  chronic 
encephalopathy  need  not  be  changed.  It 
is  the  Department's  intent  that  if  all 
other  parts  of  the  definition  are 
satisfied,  the  presumption  remains 
intact  unless  there  is  affirmative 
evidence  that  the  child  returned  to  a 
normal  neurological  state;  such 
evidence  could  consist  of  documented 
subie<:tive  descriptions  of  the  child's 
behavior  and  development  and/or 
objective  findings  on  physical 
examinations  performed  by  physicians 
in  the  post-immunization  period.  Thus, 
in  those  cases  where  this  is.sue  is 
unclear,  or  not  documented,  the 
presumption  would  be  that  a  child 
whose  acute  encephalopathy  was 
followed  by  signs  of  a  persistent 
neurologic  deficit  did  not  return  to  a 
normal  neurological  state. 

During  the  June  1-2,  1994  meeting, 
members  of  the  ACCV  also  suggested 
that  parts  of  the  definition  of 
encephalopathy  in  the  Qualifications 
and  Aids  to  Interpretation  as  published 
in  the  NPRM  were  too  restrictive. 
Specifically,  they  took  issue  with  the 
underlined  phrase  of  the  ijitroductor>' 
language  of  §  100.3(b)(2)(i)(D).  which 
states  that  "|t|he  following  clinical 
features  alone,  or  in  combination,  do  not 
nualify  as  evidence  of  an  acute 
encephalopathy  or  a  significant  change 
in  either  mental  status  or  level  of 
consciousness  as  described  above 
*   *   '."  The  Department  agrees  with  the 
commenters  and  notes  that  this 
language  did  not  reflect  accurately  the 
Department's  intent.  The  point  of  this 
language  as  written  in  the  NPRM  was 
further  to  clarify  the  language  as  written 
in  the  NPRM  was  further  to  clarify  the 
language  in  the  statute,  which  states  that 
certain  signs  and  symptoms  are 
compatible  with  an  encephalopathy  but 
"in  and  of  themselves  are  not 


conclusive  evidence  of 
encephalopathy."  42  U.S.C.  300aa- 
14(b)(3)(A).  The  language  in  the  statute 
has  been  interpreted  in  many  different 
ways  by  the  Special  Masters  and  has  led 
to  results  in  some  cases  which  the 
Department  believes  are  inconsistent 
with  the  medical  and  scientific 
literature  on  this  topic.  The  medic:al 
evidence  indicates  that  certain 
symptoms  do  not  conclusively  establish 
an  encephalopathy,  but  instead  are 
merely  .symptoms  that  are  compatible 
with  an  encephalopathy.  Nevertheless, 
in  order  to  take  account  of  the  concerns 
of  the  ACCV.  the  Department  has 
changed  the  underlined  language  above 
to  "do  not  demonstrate." 

One  commenter  suggested  that  DTP 
may  aggravate  pre-existing  genetic  or 
congenital  conditions,  and  for  that 
matter,  other  acquired  conditions. 

The  Department  is  aware  that,  in  rare 
instances,  a  vaccine  may  alter  the 
clinical  course  of  a  pre-existing 
condition.  Under  section  2111(c)(1)(C) 
of  the  Act,  "significant  aggravation"  of 
a  pre-exi.sting  condition  may  establish 
eligibility  for  compensation  provided 
the  Petitioner  is  able  to  demonstrate  that 
a  Table  injury  occurred  and  that  the 
prior  condition  was  significantly 
aggravated  during  the  Table  timeframe, 
or  is  able  to  demon,strate  proof  of     . 
causation  in  fact. 

In  considering  the  comment,  the 
Department  realized  that  there  could  be" 
confusion  regarding  the  issue  of 
significant  aggravation  of  pre-existing 
conditions.  Accordingly,  the 
Department  decided  to  eliminate  the 
proposed  §  100.3(b)(2){v).  Because  the 
statute  includes  a  definition  of 
"significant  aggravation."  it  is 
unnecessary  for  this  term  to  be  defined 
in  the  final  rule.  See  42  U.S.C.  300aa- 
33;  section  2133  of  Act. 

As  noted  above,  the  Department 
received  five  comments  in  response  to 
the  March  24, 1994,  Federal  Register 
notice  soliciting  comments  regarding 
the  1994  lOM  report.  Two  comments, 
one  submitted  by  the  American 
Academy  of  Pediatrics,  and  the  other  by 
a  vaccine  manufacturer,  expressed 
support  for  the  revised  Vaccine  Injury 
Table  as  presented  in  the  NPRM.  The 
commenters  stated  that  further  revisions 
to  the  proposed  Vaccine  Injury  Table  are 
not  warranted  based  on  the  conclusions 
of  the  latest  lOM  review.  The  Academy 
of  Pediatrics  did  suggest,  however,  that 
the  Table  should  reflect  the  "possibility 
that  in  some  children  with  acute 
encephalopathy,  chronic  dysfunction 
may  subsequently  exist,  but  this  is  a  rare 
event  and  the  data  do  not  allow 
confirmation  or  rejection  of  whether  this 
is  a  direct  as.sociation.  " 


The  final  rule  reflects  the  concern 
articulated  by  the  Academy.  The  revised 
Table  confers  a  presumption  of 
causation  on  those  individuals  who 
suffer  an  acute  encephalopathy  within  3 
days  after  vaccine  administration,  and 
who  then  go  on  to  exhibit  6  months  of 
residual  effects,  followed  by  chronic 
neurological  dysfunction. 

The  other  three  comments  are 
discussed,  where  relevant,  under  the 
heading  "The  Department's 
Interpretation  of  the  lOM  Report." 

Hvpotonic-Hvporesponsive  Episode 
(HHE) 

One  commenter  supported  the 
removal  of  hypotonic-hyporesponsive 
episode  (HHE)  from  the'original  Table 
as  proposed  by  stating  that  HHE  has  no 
long-term  effects  and  does  not  lead  to 
death;  the  remaining  commenters  were 
critical  of  the  change.  One  commenter 
pointed  out  that  HHE  is  a  heterogeneous 
term,  which  includes  features  of  HHE 
and  anaphylaxis.  It  also  includes  a 
subset  of  children  with  "unusual  shock- 
like states"  who  have  a  "lot-dependent, 
bimodal,  or  other  form  of  onset."  It  was 
suggested  that  the  Department  should 
give  the  benefit  of  doubt  in  terms  of 
causation  to  this  group.  One  commenter 
suggested  features  of  collapse  are  life- 
threatening.  The  Department  responds 
as  follows. 

Although  HHE  is  not  well  understood, 
there  are  consistent,  albeit  rare,  clinical 
signs  reported  to  occur  transiently 
following  DTP  immunization.  The  onset 
in  young  infants  is  usually  within  12 
hours  following  pertussis 
immunization.  Clinical  features  include 
pallor,  fever,  and  decrea.sed  activity  and 
responsiveness.  Although  these  infants 
may  have  a  significantly  decreased 
activity  level  and  "shock-like" 
appearance,  actual  loss  of  consciousness 
and  hypotension  (shock)  have  not  been 
demonstrated  to  occur.  Disorders  such 
as  anaphylaxis  should  easily  be 
distinguishable  from  shock-collapse  or 
HHE  because  of  the  clearly  defined 
physiologic  changes  known  to  occur 
with  anaphylaxis,  which  do  not  occur  in 
HHE.  See  1991  lOM  Report.  171-186; 
Cody  CL.  Baraff  LJ.  Cherry  JD.  March 
SM.  Manclark  CR.  1981.  Nature  and 
rates  of  adverse  reactions  associated 
with  DTP  and  DT  immunizations  in 
infants  and  children.  Pediatrics  68:6v50- 
660. 

The  1991  lOM  report  found  evidence 
"consistent  with  a  causal  relation" 
between  the  pertussis  vaccine  and  HHE 
(shock  collapse),  but  concluded  there 
was  insufficient  evidence  concerning 
chronic  neurologic  damage.  Because 
there  is  no  proven  relationship  between 
HHE  and  residual  neurologic  damage, 


Federal  Register/-Vor  60.  No.  26  /  Wednesday.  February  8.  1995  /  Rules  and  Regulations       7689 


no  purpose  is  served  by  retaining  HHE 
on  the  Table.  Removing  HHE  as  a  Table 
injury  places  the  burden  of  proof  on  the 
petitioner  that  an  HHE  was  caused  by  a 
vaccine  and  that  it  resulted  in  death  or 
residual  effects  lasting  at  least  6  months. 

Additional  comments  were  received 
in  response  to  the  Notice  published  on 
March  24. 1994,  requesting  comments 
on  the  Miller  study  and  1994  lOM 
report.  Two  commenters  argued  that  the 
conclusions  of  this  lOM  report  are 
inconsistent  with  the  Department's 
proposal  to  remove  HHE  from  the 
Vaccine  Injury  Table.  The  commenters 
suggested  that  because  the 
Qualifications  and  Aids  to 
Interpretation  include  "loss  of 
consciousness"  as  one  of  the  symptoms 
of  HHE,  and  because  the  NCES  would 
have  included  s  severe  shock-collapse 
resulting  in  hospitalization  as  a  serious, 
acute  neurologic  illness,  it  is 
appropriate  for  HHE  to  continue  to 
receive  the  presumption  of  causation 
conferred  by  the  Table. 

It  is  important  to  understand  that  the 
Miller  study  did  not  purport  to  set  forth 
a  definition  of  "encephalopathy  "  for 
purposes  of  the  VICP  or  the  Vaccine 
Injury  Table.  Rather,  it  simply  defined 
a  set  of  conditions  which  fellunderthe 
rubric  of  "acute  neurologic  illness"  that 
could  be  studied  in  relation  to  the 
administration  of  DTP  vaccine.  Loss  of 
con.sciousness  is  not  a  recognized  sign 
of  HHE  (see  Cody  etal.), 
notwithstanding  its  inclusion  in  the 
original  statutory  Qualifications  and 
Aids  to  Interpretation.  The  Department 
recognizes  that  the  1991  lOM  Report 
included  among  the  symptoms  of  HHE 
a  loss  of  consciousness.  However,  the 
Department  believes  that  this  simply 
reflected  some  of  the  case  reports  in  the 
literature  that  were  reviewed  by  the 
lOM.  Given  thelOM's  statement  that  the 
cases  reported  may  include  other 
conditions,  such  as  anaphylaxis,  the 
Department  does  not  view  the  lOM's 
discussion  as  a  sufficient  basis  to 
expand  its  view  of  what  properly 
constitutes  HHE.  See  1991  lOM  Report, 
p.  171-177.  Rather,  children 
experiencing  a  loss  of  consciousness 
should  properly  be  considered  under 
the  rubric  of  encephalopathv. 
Furthermore,  there  is  no  clear  evidence 
that  HHE  (1)  represents  acute  neurologic 
dysfunction,  (2)  requires  medical 
intervention  (although  medical 
consultation  is  frequently  sought),  or  (3) 
leads  to  any  pertnanent  sequelae  or 
death.  It  is  unlikely  that  nay  of  the  cases 
described  in  the  NCES  were  those  of 
infants  experiencing  HHE.  In  light  of 
these  considerations,  the  Department 
concludes  that  t^iere  is  an  insufficient 


basis  to  retain  HHE  as  a  separate 
category  on  the  Table. 

Residual  Seizure  Disorder 

One  commenter  suggested  that  some 
of  the  seizure  classifications  under 
Residual  Seizure  Disorder  are  out  of 
date.  They  cited  the  example  of  "grand 
mal"  seizures  which  has  been  dropped 
from  the  International  Classification  of 
Diseases.  The  commenter  also 
questioned  the  use  of  the  word  "signs" 
in  this  section.  The  Department  agrees 
with  the  commenter  that  some  of  the 
original  seizure  terminology  has 
changed  over  time.  Section  100.3(b)(4) 
has  been  revised  and  the  word  "signs" 
has  been  deleted  from  the  text. 

One  commenter  objected  to  proposed 
paragraph  (b)(3)(ii)  regarding  the  24- 
hour  requirement  for  separation  of 
seizures  under  Residual  Seizure 
Disorder.  The  commenter  disagreed  that 
a  24-hour  separation  in  seizures  makes 
the  diagnosis  of  recurrent  seizures 
(epilepsy)  more  likely,  and  that  seizures 
occurring  on  the  same  day  are  generallv 
regarded  as  part  of  the  same  event. 

The  Department  intends  that  the  24- 
hour  requirement  for  the  separation  of 
seizures  will  make  it  more  likely  that  a 
Petitioner  who  qualifies  under  Residual 
Seizure  Disorder  has  a  recurring  seizure 
disorder  (epilepsv).  The  study  cited  in 
the  NPRM,  (Reference:  Hause'r  WA.  et 
al:  Seizure  recurrence  after  a  first 
unprovoked  seizure.  NEJM  1982; 
307(9):522-528),  shows  that  seizures 
separated  by  more  that  24  hours  make 
a  recurrent  disorder  more  likely.  Its 
importance  is  underscored  by  the  fact 
that  seizures  commonlv  occur  in 
clusters.  For  purposes  of  predicting 
recurrence  of  seizures,  those  occurring 
within  a  24-hour  period  are  generally 
viewed  as  a  single  event  (w  ith  the  same 
cau.se).  It  is  likely  that  any  petitioner 
who  experiences  a  vaccine-related 
epileptic  disorder  will  still  qualify  bv 
having  further  seizures  over  the  12- 
month  period  specified  under  the 
statute.  See  section  2114(b)(2)(A)  of  the 
Act. 

Recognizing  the  commenter's 
concerns,  and  in  the  interest  of  claritv. 
the  Department  has  modified  slightlv 
the  definition  of  a  distinct  seizure 
episode  for  purposes  of  this  section.  The 
last  sentence  of  §  100.3(b)(3)(i)  now 
reads,  "A  distinct  seizure  or  convulsion 
episode  is  ordinarily  defined  as 
including  all  seizure  or  convulsive 
activity  occurring  within  a  24-hour 
period,  unless  competent  and  qualified 
expert  neurologic  testimony  is 
presented  to  the  contrary  in  a  particular 
case." 

Two  commenters  did  not  agree  with 
the  language  in  paragraph  (b)(4)  that 


absence  (petit  mal)  epilepsy  is  not 
associated  with  acute  encephalopathy 
secondary  to  DTP  immunization.  Both 
suggested  that  the  diagnosis  be 
determined  by  requiring  such  a  child  to 
have  an  EEC  with  3-per-second  spike- 
and-wave.  since  it  is  known  that 
children  who  have  such  minor  seizures 
with  different  EEC's  are  often  the 
victims  of  severe  brain  damage  and 
should  not  be  excluded.  Finally,  it  was 
suggested  that  the  phrase  "if  properlv 
diagnosed"  be  used  under  these 
conditions.  The  Department's  response 
to  these  comments  is  as  follows. 

There  is  little  credible  evidence  to 
support  the  conclusion  that  absence 
(petit  mal)  epilepsy  is  associated  with 
acute  encephalopathy  following 
vaccination.  It  is  true,  however,  that 
atypical  absence  and  other  forms  of 
spike-and-wave  epilepsy  may  be  the 
sequelae  of  an  acute  encephalophathv. 
but  are  not  in  themselves  the  features  of 
such.  Following  acute  encephalopathv. 
features  of  atypical  absence  seizures 
may  develop  months  to  years  later  as 
part  of  the  sequelae  to  the  acute  injurv. 
Other  types  of  staring  behavior  mav 
constitute  seizure  activity  associated 
with  an  acute  encephalopathy,  such  as 
an  individual  with  Herpes  simplex  Ivpe 
1  encephalitis.  However,  these  patients 
typically  present  with  other  clinical 
signs  of  acute  encephalopathv. 
(Generalized  Seizures:  Absence.  In 
Dreituss  F.  (ed):  Pediatric  Epileptologv. 
Boston.  I.  Wright/PSG.  1983,  p.  fii-ni.) 
It  also  should  be  noted  that  seizures 
alone  do  not  constitute  an 
encephalopathy.  (1091  lOM  Report, 
pa^e  87). 

Requiring  EEC.  confirmation  of  .<-pir- 
second  spike-and-wave  to  make  the      - 
diagnosis  of  absence  (petit)  epilepsy 
may  be  excessively  restrictive.  VVhilf 
patients  may  have  these  charac  teristic 
EEC  findin<.is.  it  is  neither  practical  ricir 
advisable  to  require  that  the  EEG- 
constitiite  the  basis  for  diagnosis. 
Frequently,  absent  e  (petit  mnl)  epilepsv 
is  di.igiiosed  on  clinical  criteria  alt)iif. 
(i.e..  expected  age  group,  seizure 
behavior,  relationship  to 
hyperventilation  andor  respoiisi-  to 
ethosiixiinide  therapy).  It  is  therefore 
impractical  to  require  EFG  confirmation. 
Furthermore,  inserting  the  phrase  "if 
properly  diai^nosed"  would  creiitf 
confusion  as  to  whether  FKG 
confiriiu'ition  is  necessarv  tor  the 
diagnosis  of  this  condition. 

One  (oniiiieiitfr  suiitjested  it  is 
incorrect  to  state  that  petit  mal  and 
absent  e  st-izures  are  the  only  t>  pes  ot 
seizun-  at.tivily  with  which  staring  cm 
b»!  associated.  The  Department  agrees. 
and  did  not  inteiul  to  implv  such  in  thi- 
Pre.'iiiible  to  the  NPRM.  Other 
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conditions  associated  with  staring,  such 
as  atypical  absence  epilepsy,  or  various 
.sequelae  to  central  nervous  system 
injury  are  noted  above  in  th^ 
Department's  response  under  absence 
(petit  mat)  epilepsy. 

One  commenter  su^e.sted  that  the 
Department  has  shown  no  evidence  that 
pertussis- related  febrile  seizures  have 
more  benign  outcomes  than  those 
induced  by  other  agents.  The 
commenter  slates  that  because  the 
literature  shows  that  a  small  percentage 
of  children  who  experience  febrile 
.seizures  go  on  to  have  permanent 
problems,  the  Department's  findings 
that  there  is  insufficient  evidence  are 
erroneous.  One  commenter  suggested 
febrile  seizures  produce  brain  damage. 
Another  commenter  suggested  that  not 
ever>'  seizure  which  is 
contemporaneous  with  a  fever  is  a 
febrile  sfi/ure  The  Department  agrees 
in  part,  and  disagrees  in  part  with  these 
comments  for  the  following  rea.sons. 
The  term  "febrile  seizure"  refers  to 
seizures  in  infancy  or  childhood 
(between  .1  months  to  5  years  of  age) 
associated  with  fever,  but  without 
evidence  of  intracranial  infection  or 
other  defined  cause.  Infants  or  children 
who  have  a  pre-existing  history  of  an 
afebrile  seizure,  or  recurrent  afebrile 
seizures  (epilepsy)  are  not  included  in 
this  category. 

While  it  is  true  that  children  with  a 
history  of  "febrile  seizures"  may 
eventually  show  neurologic  deficits, 
there  is  no  persuasive  experimental  or 
epidemiologic  evidence  that  these 
deficits  are  a  result  of  neurologic  injury 
occurring  at  the  time  of  the  febrile 
seizure.  Furthermore,  there  is  no 
evidence  that  febrile  seizures  affect 
intellectual  performance  as  judged  by 
comparison  of  affected  children  to  their 
siblings.  (Consensus  Statemertt.  1980. 
Febrile  seizures:  long  term  management 
of  children  with  fever-as.sociated 
seizures.  Pediatrics  B6:100<»-1012) 
(Ellenberg  JH,  Nelson  KB.  Febrile 
seizures  and  later  intellectual 
performance.  Arr.h  Neurol  197H;3517- 
21) 

Although  the  lOM  concluded  "febrile 
seizures"  are  causally  related  to  DTP 
vaccine,  most  experts  believer  that 
febrile  seizures  do  not  cause  permanent 
damage.  The  clinir^il  courses  of  children 
experiencing  febrile  seizures  following 
DTP  vaccination  are  indistinguishable 
from  the  clinical  courses  of  children 
who  experience  febrile  seizures  from 
other  cau.ses.  (Hirtz  DG.  et  al.  Seizures 
following  childhood  immunizations.  J. 
Pedialr.  19«.3;.314:108.'i-1088) 

While  febrile  seizures  are  by  their 
very  nature  benign,  and  therefore  not 
associated  with  permanent  damage,  not 


all  seizures  contemporaneous  with  fever 
are  "febrile  seizures."  This  latter  group 
of  seizures  may  be  the  result  of  pre- 
existing neurologic  disease  or  injury, 
which  produces  a  predisposition  to 
seizure  activity  with  elevated 
.  temperature.  Alternatively,  one  can 
have  an  acute  encephalopathy  which 
presents  itself  as  fever  and  .seizures  (e.g., 
meningitis).  In  such  a  case,  the  other 
requisite  clinical  manifestations  of 
clinical  encephalopathy  should  be 
present  (i.e..  diminished  consciousness 
and/or  focal  or  generalized  neurologic 
signs). 

One  commenter  disagreed  with  the 
exclusion  of  infantile  spasms.  One 
commenter  noted  that  the  diagnosis  for 
infantile  spasms  has  no  etiological 
significance.  It  was  suggested  there  is  no 
medical  support  to  eliminate  this  type 
of  seizure  disorder  from  those 
potentially  compensated.  One 
commenter  suggested  that  it  is 
inappropriate  to  exclude  infantile 
spasms,  as  the  U.S.  Court  of  Federal 
Claims  has  ruled  that  DTP  causes 
infantile  spasms.  The  Department  has 
considered  these  comments  and  offers 
the  following  clarification. 

The  lOM  concluded  infantile  spasms 
is  not  casually  related  to  DTP 
vaccination.  Therefore,  there  is  no  basis 
for  a  legal  presumption  of  causation  for 
this  condition  when  it  follows  DTP 
vaccination.  Petitioners  have  the  right  to 
prove  causation  in  fact  in  instances  in 
which  infantile  spasms  has  its  onset 
following  immunization. 

The  U.S.  Court  of  Federal  Claims  has 
held  that  seizures  diagnosed  as  infantile 
spasms  can  be  considered  a  Table  injury 
if  the  requisite  timeframes  are  met.  The 
Court  has  held  that  the  respondent 
cannot  claim  that  infantile  spasms  is  a 
factor  unrelated  to  vaccine 
administration  unless  the  precise  cause 
of  the  infantile  spasms  can  be  identified. 
The  Court  s  reasoning  was  based  on  a 
technical  interpretation  of  the  statute, 
and  does  not  purport  to  be  an  analysis 
of  the  medical  issues  involved. 
Furthermore,  the  Courts  analysis  relied, 
of  course,  on  the  initial  Table.  It  cannot 
be  viewed  as  relevant  to  the  actual 
causation  issue  which  is  the  basis  for 
revising  the  Table.  See  Johnston  v. 
Secretary  of  HHS.  22  CI.  Q.  75  (1990). 

Nevertheless,  the  Department  has 
decided  to  remove  all  referen<:es  to 
infantife  spasms  from  the  final  rule. 
This  decision  was  made  based  purely  on 
procedural  grounds.  The  Department 
concluded  that  this  issue  is  more 
appropriately  addressed  in  the  "factor 
unrelated"  section  of  the  statute  (42 
U.S.C.  300aa-13(b)),  rather  than  as  part 
of  the  Vaccine  Injury  Table.  The 
decision  to  revise  the  rule  in  this 
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manner  does  not  affect  the  Department's 
findings  regarding  infantile  spasms 
(ba.sed  on  the  lOM  report),  nor  should 
it  be  vievi'ed  as  inconsistent  with  the 
Department's  response  to  the 
commenttrs'  concerns.  The  Department 
continues  to  believe  that  deciding  cases 
involving  infantile  spasms,  the  Cmm  of 
Federal  Claims  should  rely  heavily  on 
the  lOM's  conclusion  that  the  evidence 
does  not  indicate  a  causal  relationship 
between  pertussis  vactnne  and  infantile 
spasms. 

One  commenter  claims  to  have 
concluded  "within  medical  certainty" 
that  chronic  neurologic  damage 
occurred  in  children  who  had  acute 
afebrile  seizures  within  the  timeframes 
of  the  current  Table  of  injuries,  and  as 
manifestations  of  acute 
encephalopathies.  The  commenter  does 
not.  bowever,  provide  sufficient 
evidence  to  justify  a  revision  of  the 
proposed  language. 

Tne  lOM  concluded  that  afebrile 
seizures  are  not  causally  related  to  DTP 
vaccine.  They  considered  many  studies, 
including  one  which  showed  that  short- 
lived convulsions,  with  or  without 
fever,  have  not  been  demonstrated  to 
cause  permanent  sequelae,  regardless  of 
whether  the  .seizures  occur  in 
association  with  receipt  of  DTP. 
vacciiie.  (lOM  Report  p.  118)  (Hirtz  DG. 
et  al.  Seizures  following  childhood 
immunizations.  J.  Pediatr.  1983;  102:14- 
18.  and  Ellenberg  JH,  Hirtz  DG,  Nelson 
KB.  Do  seizures  in  children  r^use 
intellectual  deterioration?  NEJM  1986; 
314:1085-1088)  (Ad  Hoc  Committee  for 
the  Child  Neurology  Society.  Consensus 
Statement:  Pertussis  immunization  and 
the  central  nervous  system.  Ann.  of 
Neuro.  1991;  29  (4):  458-460). 

The  Department  also  reversed  the 
order  of  §100.3(b)(3){i)  and 
§  100.3(b)(3){ii).  This  change  was  made 
to  make  the  order  of  these  two 
subparagraphs  more  logical. 

In  response  to  the  March  24,  1994, 
Federal  Register  Notice  requesting 
comments  on  the  1994  lOM  Report,  two 
commenters  argued  that  because 
seizures  were  included  in  the  definition 
of  encephalopathy  and  chronic  nervous 
system  dysfunction  used  by  the  NCES, 
the  Department  should  not  remove 
residual  seizure  disorder  from  the  Table. 

The  Department  disagrees  with  the 
commenters  on  this  point.  As  discussed 
above,  the  1991  lOM  report  concluded 
that  no  causal  relationship  can  be 
proven  between  DTP  and  afebrile 
seizures.  In  its  1994  report,  the  lOM  did 
not  retract  any  of  its  1991  conclusions 
regarding  DTP  and  seizure  disorders.  It 
merely  recognized  that  the  NCES 
included  seizures  as  one  of  those 
conditions  to  be.monitored  or  purposes 


of  tracking  long-term  dysfunction.  This 
recognition  does  not  provide  any 
information  one  way  or  the  other 
regarding  causation. 

Crucial  to  understanding  the 
Department's  response  is  the  knowledge 
that  the  working  definition  of  "acute 
neurologic  illness"  used  in  the  NCES  is 
not  consistent  with  the  current  medical 
understanding  of  acute  encephalopathy 
as  an  acute,  generalized  disorder  of  the 
brain.  Children  were  placed  in  the 
NCES  case  definition  who  experienced  • 
only  febrile  seizures,  a  benign  condition 
know  to  be  triggered  by  DTP  vaccine, 
yet  never  proven  to  have  lasting  effects 
absent  signs  of  acute  encephalopathy. 
Thus,  placing  seizures  in  the  NCES  case 
definition  of  encephalopathy  is 
inconsistent  with  the  current  medical 
understanding  of  acute  encephalopathy. 
Moreover,  both  the  lOM  and  the  NVAC 
subcommittee  agreed  that  there  is  no 
evidence  that  chronic  encephalopathy 
in  the  absence  of  acute  post- 
immunization  encephalopathy  is 
causally  related  to  the  vaccine. 
Therefore,  there  is  no  basis  for 
providing  a  legal  presumption  of 
vaccine  causation  for  chronic  effects 
based  solely  on  the  occurrence  of  a 
seizure  following  DTP  immunization. 
There  is  simply  no  need  for.  nor  is  there 
medical  evidence  to  support,  a  separate 
presumption  for  residual  seizure 
disorder  in  connection  with  DTP 
vaccine. 

Sudden  Infant  Death  Syndrome 

Two  commenters  suggested  there  is 
not  a  clear  distinction  between  a  death 
characterized  as  Sudden  Infant  Death 
Syndrome  (SIDS)  and  one  that  is 
vaccine-related  (paragraph  (b)(2)(iii)  of 
the  NPRM). 

The  lOM  concluded  that  SIDS  is  not 
cau.sally  related  to  DTP  vaccine.  This 
conclusion  was  based  on  several 
controlled  epidemiologic  studies 
involving  hundreds  of  thousands  of 
vaccinations.  Although  the  diagnosis  of 
SIDS  is  one  of  exclusion  of  other  causes, 
there  are  specific  guidelines  as  to  the 
history  preceding  death,  findings  on 
forensic  examination,  and  the  ruling  out 
of  other  causes  by  death  scene 
examination  (when  possible).  Moreover, 
the  possibility  that  DTP-related  deaths 
are  commonly  misclassified  as  SIDS  was 
also  considered  by  the  lOM  Committee. 
Since  there  was  no  evidence  of  an 
increased  risk  of  SIDS  following  DTP 
immunization,  or  of  any  obser\'abJe 
"pertussis  death  syndrome,"  the 
committee  considered  that  such  effects 
were  not  supported  by  the  medical 
literature.  In  addition,  those  studies  that 
examined  infant  deaths  other  than  SIDS 
in  relation  to  DTP  vaccine  also 


demonstrated  no  e.xcess  risk  in  the  post- 
immunization  interval.  This  observation 
argues  against  the  possibility  that  DTP- 
related  deaths  were  missed  as  a  result  of 
their  being  misclassified  as  deaths  other 
than  SIDS.  (Correspondence  from 
Christopher  P.  Howson.  Ph.D..  Project 
Director,  Committee  to  Review  the 
Adverse  Consequences  of  Pertussis  and 
Rubella  Vaccines  to  Dr.  George  Curlin. 
Deputy  Director,  Division  of 
Microbiology  and  Infectious  Diseases. 
National  Institute  of  Allergy  and 
Infectious  Diseases:  9/18/91) 

Nevertheless,  as  with  infantile 
spasms,  the  Department  has  decided  to 
remove  alt  references  to  Sudden  Infant 
Death  Syndrome  from  the  final  rule. 
This  decision,  too,  was  made  based 
purely  on  procedural  grounds.  The 
Department  concluded  (as  with  infantile 
spasms)  that  this  issue  is  more 
appropriately  addressed  in  the  "factor 
unrelated"  .section  of  the  statute  (42 
U.S.C.  §  300aa-13(b)),  rather  than  as 
part  of  the  Vaccine  Injurv-  Table.  The 
decision  to  make  this  change  does  not 
affect  the  Department's  findings 
regarding  SIDS  (based  on  the  lOM 
report),  nor  should  it  be  viewed  as 
inconsistent  with  the  above  analysis 
regarding  the  Department's  response  to 
the  commenters'  concerns.  The 
Department  continues  to  believe  that  in 
deciding  cases  involving  SIDS.  the 
Court  of  Federal  Claims  should  rely 
heavily  on  the  lOM's  conclusion  that 
the  evidence  does  not  indicate  a  cau.sal 
relationship  between  pertussis  vaccine 
and  SIDS. 

Tuberous  Sclerosis  Complex 

One  commenter  suggested  that  the 
proposed  revisions  do  not  take  into 
account  the  condition  of  tuberous 
sclerosis  complex  (TSC).  which  some 
believe  can  be  aggravated  by  DTP 
vaccine.  Since  DTT  vaccine  can  cause 
fevers  which  trigger  seizures,  there 
remains  a  question  whether  someone 
with  TSC  would  have  a  worse  outcome 
as  a  re.sult  of  a  seizure  following  a  DTP 
shot.  One  commenter  suggested  that 
infantile  spasms  is  frequentlv  associated 
with  TSC  and  the  U.S.  Court'of  Federal 
Claims  has  found  compeni>able  infantile 
spasms  cases  that  manifested  after  DTP 
vaccine.  The  Department  provides  the 
following  clarification  regarding  the 
effect  the  new  Table  will  have  on 
individuals  with  TSC. 

TSC  is  a  genetic  disorder  manifested 
chiefly  as  mental  deficiency,  epilepsy 
and  skin  lesions.  Seizures  occur  in  80- 
90  percent  of  individuals  with  tuberous 
sclerosis.  This  disorder  frequently 
presents  in  infancy,  commonly  iii  the 
form  of  infantile  spasms.  Some 
petitioners  have  argued  that 


administration  of  a  DTP  vaccine  i.m 
significantly  aggravate  a  case  of  TSC. 

The  Act  provides  two  avenues  of 
proof  in  order  to  e.stablish  eligibilitv  t(jr 
compensation.  A  petitioner  is  alfordcd  a 
presumption  of  causation  if  he/she  can 
establish  that  an  injury  listed  in  the 
Table  occurred  within  the  specified 
time  period.  Otherwise,  the  petitioinr 
may  argue  that  an  injury  occurred 
which  is  not  listed  in  the  Table,  hut 
which  was  nonetheless  caused  by  tlit- 
vaccine.  The  TSC  cases  presented  to  the 
Court,  some  petitioners  who  sought  to 
establish  a  Table  case  argued  that  the 
child  experienced  seizures  within  3 
days  of  receipt  of  a  vaccine  and  that  this 
event  significantly  aggravated  tin-  pre- 
existing TSC.  Some  petitioners  who 
were  unable  to  establish  Table  cases 
argued  that  although  the  child  did  not 
sustain  an  injury  listed  in  the  Vaccine 
Injury  Table,  the  vaccine  nonetheless 
was  the  cause-in-fact  of  the  aggravation 
of  the  underiying  Tuberous  Sclerosis.  In 
either  ca.se,  the  petitioner  had  the 
burden  of  proving  that  the  clinic  al 
course  of  the  pre-existing  condition  li.ul 
been  significantly  aggravated.  Typicalh  . 
petitioners  presented  expert  testinu)Mv 
to  support  this  theory. 

The  revisions  to  the  Vaccine  Injury 
Table  do  not.  by  and  large,  change  the 
petitioiu;rs  burden  of  proof  in  TSC 
cases.  The  only  difference  is  that  there 
is  not  a  presumption  of  causation  for 
residual  seizure  disorders  for  DTP 
vaccine.  As  explained  in  the  preamble 
to  the  NPRM.  and  reiterated  here,  the 
lOM  concluded  that  there  is  no  causal 
relation  between  pertussis  vaccine  and 
afebrile  seizures.  However,  to  receive  a 
presumption  of  causation,  petitioners 
may  .still  argue  that  an  encephalopathy 
(as  defined  in  the  revi.sed 
Qualifications)  occurred  within  3  days 
of  vaccine  administration  and  that  this 
encephalopathy  significantly  aggravated 
the  pre-existing  Tuberous  Sclerosis.  In 
addition,  petitioners  may  continue  to 
argue  that  the  vaccine  was  the  cause-in- 
fact  of  the  aggravation  of  the  TSC.  As  far 
as  infantile  spasms  is  concerned,  the 
Department  has  removed  all  references 
to  this  condition  from  the  final  rule  as 
explained  above.  Therefore,  petitioners 
have  available  to  them  the  i»ame  avenues 
of  proof  open  to  individuals  with  other 
types  of  seizures. 

One  commenter  noted  that  .MMR 
frequently  triggers  epilepsy  in  children 
with  TSC.  The  same  analysis  as  above 
applies.  Here,  the  petitioner  may  take 
advantage  of  the  presumption  of 
causation  if  he  or  she  is  able  to  prove 
either  a  Table  encephalopathy,  or  a 
Table  residual  seizure  disorder,  and  that 
that  injury  significantly  aggravated  the 
underlying  TSC.  If  the  evidence  does 
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not  demonstrate  that  the  case  meets  the 
rf;quiren?ents  of  the  Table,  the  ca.se  will 
bf  evaluated  based  on  a  causation 
tlipory. 

Diphtheria/Tetanits  Vaccines  (DT,  TD. 
TTI 

One  comnienter  suggested  that 
making  changes  to  non-pertu.ssis 
components  based  on  studies  of 
pertussis  vaccine  is  inappropriate. 

Although  the  section  312  study  ("lOM 
Roport")  did  not  .specifically  .study  the 
non-pertussis  antigens  of  DTP  vaccii>e 
(i.e.,  diphtheria,  tetanus),  most  1 

individuals  receiving  pertussis  antigen, 
also  Were  given  these  antigens. 
TherelofH  some  inferential  data  is 
present.  Moreover,  .studies  reveal  little    , 
evidence  that  these  antigens  are  causally 
related  to  the  injuries  currently  li.sted  in 
the  Table  under  DTP.  pther  than 
Anaphylaxis.  In  the  .section  313  study, 
the  lOM  concluded  that  the  evidence 
favored  rejection  of  a  (^lu.sal  relation 
between  DT/Td/TT  and 
encephalopathy.  After  review  of  the 
.section  313  Report,  the  Department  may 
promulgate  additional  changes  to  the 
Table. 

MMH  Vaccines 

One  comnienter  suggested  that  the 
requirement  for  at  lea.st  5  days  of  viral 
replication  is  inappropriate.  One 
commenter  suggested  that  the  changes 
for  encephalopathy  are  wrong  because 
there  is  a  broad  spe<;trum  of  severity. 
Sequelae  may  occur  after  less  serious 
acute  encephalopathy.  The  proposed 
change.s  would  exclude  all  but  the  most 
.severe  acute  encephalopathies  from  the 
Table.  The  Department  has  considered 
these  comments,  but  has  concluded  that 
the  medical  evidence  supports  the 
proposed  changes. 

Since  viral  repliiuition  is  required  for 
;i  viral  vaccine-as.sociated 
encephalopathy,  a  window  for  the 
expeded  time  of  onset  is  appropriate. 
The  onset  of  vaccine-related  illness 
following  MMR  (or  any  of  its 
components)  is  generally  from  7  to  14 
days,  thus  a  time  interval  of  5  to  15  days 
would  be  all-inclusive.  Any  acute 
encephalopathy  of  unknown  cause, 
regardless  of  .severity  or  duration,  that 
occurs  during  the  5  to  15  day  time  frame 
would  be  eligible  for  the  Table 
presumption,  provided  the  child  or 
adult  has  continued  evidence  of 
"chronic  encephalopathy."  The  1991 
NVAC  Subcommittee  felt  there  was 
strong  support  in  the  literature  to 
narrow  the  timeframe  as  above.  Some 
felt  Residual  Seizure  Disorder  should  be 
removed  from  the  Table  based  on  the 
lack  of  evidence  for  causation  in  the 
current  medical  literature.  This  was  not 


done  becau.se  it  went  significantly 
beyond  the  scope  of  changes  proposed 
by  the  PHS  Task  Force.  However,  at  that 
time,  the  Subcommittee  recognized 
additional  changes  may  be  forthcoming 
once  the  section  313  study  results  are 
published  and  have  been  reviewed. 
Since  the  Subrommittee's  original 
discu.ssion  on  this  is.sue,  the  lOM  issued 
its  section  313  report.  The  lOM 
concluded  for  both  encephalopathy  and 
residual  seizure  disorder  that  the 
evidence  is  inadequate  to  accept  or 
reject  a  causal  relation.  After  review  of 
the  313  Report,  the  Department  mav 
promulgate  additional  changes  to  the 
Table  based  on  this  conclusion. 

One  commenter  suggested  that  the 
evidence  for  an  association  between 
rubella  vaccine  and  chronic  arthritis  is 
inconclusive.  The  section  312  lOM 
Committee  concluded  that  the  evidence 
is  "consistent  with  a  causal  relation" 
between  the  currently  used  rubella 
vacH.ine  (RA  27/3)  and  chronic  arthrifi.s 
in  adult  women,  although  the  evidence 
is  limited  in  scope  and  confined  to 
reports  from  one  institution.  To 
establish  this  biologically  plausible     ' 
relation  more  firmly,  the  Committee 
expres.sed  the  need  for  prospective, 
double-blind,  controlled  trials  in  which 
individuals  are  followed  for  at  least  12 
months  after  vaccination  with  attempts 
to  isolate  and  identify  rubella  virus.  At 
lea.st  one  medical  research  center  is 
pursuing  this  research  to  try  and  obtain 
better  data  on  causation. 

Many  investigators  still  view  the 
evidence  as  inconclusive  with  regard  to 
chronic  arthritis.  However,  the  lOM's 
finding  justifies  the  inclusion  of  chronic 
arthritis  on  the  Vaccine  Injury  Table 
since  there  is  biologic  plausibility  of 
cau.sation,  and  the  term  "chronic 
arthritis"  is  defined  as  effects  lasting 
greater  than  6  months.  In  this  instance, 
the  lOM  is  stating  there  is  "consistent" 
evidence  for  both  acute  onset  and 
residual  effects  lasting  greater  than  6 
months.  Previously  described  changes 
for  Table  injuries  under  DTP  involved 
conditions  (i.e..  HHEand  Residual 
Seizure  Disorder)  that  the  lOM  did  not 
view  as  having  strong  evidenc;e  for  both 
acute  and  chronic  effects. 

Although  the  Department  added 
chronic  arthritis  to  the  Table,  guidelines 
written  into  the  Aids  to  Interpretation 
will  preclude  patients  with  pre-existing 
conditions  or  other  non-vaa;ine  related 
musculoskeletal  disorders  from  being 
legally  presumed  to  have  a  vaccine- 
related  injury.  As  information  from 
prospective  studies  becomes  available, 
modifications  may  be  made  to  the  Table 
or  Aids  to  Interpretation  based  on  this 
data. 


Polio  Vaccines 

Two  commenters  .suggested  that 
Inactivated  Polio  Vaccine  (IPV).  known 
as  the  Salk  vaccine,  may  be  proven  to 
be  cau.sally  related  to  poliomyelitis.  Tlie 
lOM  evaluated  the  relation.ship  between 
polio  vaccines  and  adverse  events  in  its 
section  313  study.  Except  for  the  1955 
incident  with  inadequate  inactivation  of 
live  polio  virus  in  the  Cutter  Company 
supply  of  IPV,  there  have  been  no 
serious  adverse  events  causally  tied  to 
this  vaccine.  Since  the  "Cutter 
Incident,"  when  manufacturing  and 
testing  difficulties  were  identified  and 
corrected,  the  safely  of  released 
inactivated  Poliovirus  vaccine  has  been 
assured.  (See  lOM  Section  313  Report  at 
188.;  see  also  Bodian,  D.,  et  al.  Interim 
Report,  Public  Health  Service  Techniial 
Committee  on  Poliomyelitis  Vaccine. 
JAMA:1444-7,  19.55)  Furthermore,  no 
serious  side  effei;ts  of  currently 
available  inactivated  poliovirus 
vaccines  have  been  documented. 
(Report  of  the  Committee  on  Infe<;tJous 
Diseases,  American  Academy  of 
Pediatrics  1991:389)  Because  these 
earlier  problems  have  been  cured,  and 
there  is  no  current  evidence  bearing  on 
a  causal  relationship,  the  .section  313 
study  does  not  di.scuss  specifically  the 
connection  between  IPV  and 
poliomyelitis.  Therefore,  there  is  no 
evidence  of  a  cau.sal  relationship  which 
would  justify  adding  poliomyelitis  to 
the  Table  for  IPV. 

Other  Changes 

At  the  meeting  on  June  1-2,  1994. 
members  of  the  ACCV  .suggested  thai  the 
definition  of  "sequela"  imposes  a  higher 
burden  of  proof  than  that  required  by 
the  statute.  The  Department  disagrees 
that  the  definition  affeirts  the  burden  of 
proof,  but  agrees  that  the  definition  as 
written  should  be  simplified. 
Accordingly,  the  definition  in 
§  100.3(b)(5)  has  been  modified  to  read 
as  follows:  "The  term  sequela  means  a 
condition  or  event  which  was  actually 
caused  by  a  condition  listed  in  the 
Vaccine  injur\'  Table."  This  definition  is 
consistent  with  current  scientific 
understanding  that  in  order  for  a 
subsequent  event  to  be  considered  a 
sequela  of  an  initial  event,  there  must  be 
a  causal  relationship  between  the  two. 

Technical  Changes 

First,  in  publishing  the  NPRM,  the 
Department  inadvertently  misquoted  the 
statutory  introduction  to  the  Vaccine 
Injury  Table.  Accordingly,  the 
introductory  paragraph  of  §  100.3(a) 
now  reads  as  follows:  "In  arrordan(» 
with  .section  312(b)  of  the  National 
Childhood  Vaccine  Injury  Act  of  1986, 
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title  III  of  Pub.  L.  99-660  (42  U.S.C. 
300aa-note)  and  section  2114(c)  of  the 
Public  Heahh  Service  Act  (42  U.S.C. 
300aa-14(c)),  the  following  is  a  table  of 
vaccirves.  the  injuries,  disabilities, 
illne.sses.  conditions,  and  deaths 
resulting  from  the  administration  of 
such  vaccines,  and  the  time  period  in 
which  the  first  symptom  or 
manifestation  of  onset  or  of  the 
significant  aggravation  of  such  injuries, 
disabilities,  illnesses,  conditions,  and 
deaths  is  to  occur  after  vaccine 
administration  for  pmrposes  of  receiving 
compensation  urtder  the  Program:" 

Second,  we  are  revising  §  100.3(c). 
entitled  "Effective  date  provisions.",  to 
change  the  term  "United  States  Claims 
Court"  wherever  it  appears  to  read 
"United  States  Court  of  Federal 
Claims",  in  accordance  with  section 
902(b)  of  title  IX,  Pub.  L.  102-572,  the 
Federal  Courts  Administration  Act  of 
1992  (SfW- 106  Stat.  4516). 

In  addition,  the  Department  is  making 
a  technical  chanse  to  the  existing 
regulations  (42  CFR  part  100)  by 
revising  the  currently  codified  acronym 
used  to  refer  to  the  National  Vaccine 
Injury  Compensation  Program  from 
"NVIC"  to  "VICP"  wherever  it  appears 
under  part  100.  "VICP"  has  been  used 
for  the  entire  history  of  the  program  to 
avoid  confusion  with  the  parents' 
advocacy  group  known  as  the  National 
Vaccine  Information  Center  (NVIC). 
Dissatisfied  Parents  Together  (DPT). 

Since  these  changes  are  of  a  technical 
nature,  the  Secretary  has  determined 
pursuant  to  5  U.S.C.  553  and 
departmental  policy  that  it  is 
unnecessary  and  impractical  to  follow 
proposed  rulemaking  procedures. 

Economic  Impact 

The  NPRM  preamble  erred  in  not 
explaining  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  busines.ses  because  it 
will  have  only  small  effects,  and  those 
primarily  on  individuals.  Attorneys, 
while  small  entities  within  the  meaning 
of  the  Act.  will  still  be  awarded  costs 
and  fees  for  cases  they  bring  on  a 
rea.sonable  basis.  The  reduced  number 
of  vaccine  cases  brought  will  be 
negligible  measured  against  overall 
busSaess  opportiuiities  for  lawyers. 
Therefore,  SEA  is  incorreo*  in  saying 
that  a  regulatory  flexibility  analysis  is 
required.  Therefore,  the  Secretary 
certifies  that  this  final  rule  will  riot  have 
a  significant  economic  impat;t  on  a 
substantial  number  of  small  entities. 

Executive  Ordej  12866  requires  that 
all  regulations  reflect  consideration  of 
alternatives,  of  costs,  of  benefits,  of 
incentives,  of  equity,  and  of  available 
mformation.  Regulations  must  meet 


certain  .standards,  such  as  avoiding 
unne{:essary  burden.  Regulations  which 
are  "significant"  because  of  cost, 
ad\-erse  effects  on  the  economy, 
inconsistemn^  with  other  agenc-y  actions, 
effects  on  the  budget,  or  novel  legal  or 
policy  issues,  require  special  analvsi.s. 
As  stated  above,  this  final  regulation 
modifies  the  Vaccine  Injury  Table  based 
on  legal  airthority,  and  under  that 
authority  the  Court  will  award  such  fees 
and  co.sts  as  appropriate  under  the  law. 
As  such,  the  regulation  would  have 
little  direct  effect  on  the  economy  or  on 
Federal  or  State  expenditures.  For  the 
.same  reasons,  the  Secretary'  has  also 
determineti  that  this  is  not  a 
"significant"  rule  under  Executive 
Order  12866. 

Effect  ofihe  New  Rate 

The  NPRM  failed  to  explain  the  effect 
of  the  rule  for  individuals  who  were  not 
eligible  to  file  petitions  based  on  the 
original  Vaccine  Injury  Table,  but  who 
may  be  eligible  to  file  petitions  ba.sed  on 
the  revi.sed  Table.  The  Act  permits  such 
individuals  to  file  a  petition  for  such 
compensation  not  later  than  2  years 
after  the  effective  date  of  the  revision  if 
the  injury  or  death  occurred  no  more 
than  8  years  before  the  effective  date  of 
the  revision  of  the  Table.  See  42  U.S.C. 
300aa-16(b).  As  part  of  the  Omnibus 
Reconciliation  Act  of  1993,  Congress 
amended  this  section  to  permit 
individuals  to  file  claims  within  this  2- 
year  period,  even  if  they  had  already 
filed  a  claim  involving  a  particular 
vaccine,  but  only  if  the  Table  revision 
will  "significantly  increase  the 
likelihood  of  obtaining  compensation." 
See  Pub.  L.  103-66,  sec.  13632(a)(1). 
(Augu.st  10.  1993).  For  example,  this 
amendment  would  permit  an  individual 
whose  claim  alleging  vaccine-related 
arthritis  had  been  dismissed  by  the 
Claims  Court  to  file  a  new  claim  for  the 
same  vaccine-related  injury,  if  the 
individual  can  show  that  the  addition  of 
arthritis  to  the  Table  as  a  rubella 
vaccine-related  condition  has 
significantly  increaised  the  likelihood  of 
obtaining  compensation.  The 
Department  believes  that  the 
amendment  would  not  permit  someone 
who  had  had  a  claim  for  an  alleged 
vaccine-related  encephalopathy 
subsequent  to  DTP  vaccine  to  refile  a 
claim  that  had  been  dismissed  by  the 
Claims  Court,.as  the  changes  in  the 
Table  related  to  DTP  and 
encephalopathy  do  not  appear  to 
significantly  increase  the  likelihood  of 
obtaining  compensation. 

PossiU*  Effect  on  Other  Legislaliott 

This  rule  will  not  have  an  effect  on 
the  Vaccines  for  Children  Program, 


implemented  by  the  Centers  for  Disease 
Control  and  Prevention  under  section 
192H  of  the  Social  Security  Act,  as 
enacted  by  section  13631  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (Pub.  L.  103-€6,  August  10,  1993). 
This  set:tion  provides  for  the 
establishment  of  a  program  to  distribute 
free  vaccines  to  all  vaccine-eligible 
children,  as  defined  by  this  section.  Th«! 
final  rule  modifies  the  existing  Vacciiu! 
Injury  Table,  a  mechanism  by  which 
compensation  is  awarded  to  individuals 
who  have  been  found  to  have  suffered 
from  vaccine-related  injuries.  Because 
the  two  authorities  are  not  related,  the 
pubIi<;ation  of  this  rule  should  tiut  have 
any  impact  on  the  Vaccines  for  Children 
Program . 

Paperwork  Reduction  Act  of  1980 

This  final  rule  has  no  information 
collw.tion  reqtiirements. 

List  of  Subjects  in  42  CFR  Part  100 

Biologies,  Health  insurance. 
Immunization. 

D.nti'd:  NtivemlxT  16.  199.1. 
Philip  R.  Lee. 

A  s.s  I  s  f  ( ;  n  /  Sec  ret  (I  n  for  Health . 

Approved:  Novcmtjer  9.  1994. 
Donna  E.  Shalala. 

SfcrrUiry 

Accordingly,  42  CFR  part  100  is 
amended  as  set  forth  below. 

PART  100— VACCINE  INJURY 
COMPENSATION 

1.  The  authority  citation  for  part  100 
is  revised  to  read  as  follows: 

Authority:  .Sec  215  of  the  Fiitnii.  Health 
.S<'r\  i(:t>  Act  (42  I'.S.C.  216);  snc.  21 1 5  of  t.hir 
PH.S  ,^<  t,  too  .Stat.  .1767.  as  amt-niiwi  (42 
f  ..S.C.  .)lH)an-15):  «j  100.3.  the  Vdccinc  injurv 
Tahli".  issued  under  see.  312  of  Pub.  L  99- 
660.  100  .Stat.  3779  (42  T  .SC  :JOn,i.i-l  note) 
and  Sfc.  2114((:)  of  the  PHS  .^ct  142  i;..S.C 
.«K)aa- 14(c)). 

2.  Section  100. 1  is  revised  to  read  as 
follows: 

§100.1    Applicability. 

This  part  applies  to  the  National 
Vaccine  Injury  Compensation  Prounun 
(VICP)  under'subtitle2  of  title  XXI  of 
the  Public  Health  Service  (PHS)  AcL 

3.  The  first  sentence  in  §  100.2  is 
revised  to  read  as  follows: 

§100.2    Average  cost  of  a  health  insurance 
policy. 

For  piirposes  of  determining  the 
amount  of  compensatiun  under  the 
VICP.  section  211,5(a)(3)(B)  of  the  PHS 
Act,  42  U.S.C.  30()aa.  15(a)(3)(B), 
provides  that  certain  individuals  are 
entitled  to  nH:eive  an  amount  reflecting 
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*       *       * 


4.  Section  10()..3  is  added  to  read  as 
follows: 

§  1 00.3    Vaccine  injury  table. 

(al  In  accordance  with  section  312(b) 
of  the  National  Childhood  Vaccine 


Injury  Act  of  1986,  title  III  of  Pub.  L.  99- 
660,  100  Stat.  3779  (42  U.S.C.  300aa-l 
note)  and  section  2114(c)  of  the  Public 
Health  Service  Act  (42  U.S.C.  300aa- 
14(c)).  the  following  is  a  table  of 
vaccines,  the  injuries,  disabilities, 
illnesses,  conditions,  and  deaths 
resulting  from  the  administration  of 

Vaccine  Injury  Table 


such  vaccines,  and  the  time  period  in 
which  the  first  symptom  or 
manifestation  of  onset  or  of  the 
significant  aggravation  of  such  injuries, 
disabilities,  illnesses,  conditions,  and 
deaths  is  to  occur  after  vaccine 
administration  for  purposes  of  receiving 
compensation  under  the  Program: 


Illness,  disability,  injury  or  condition  covered 


I.  DTP;  P;  DT;  Td;  or  Tetanus  Toxoid;  or  in  any  combination  with  Polio;  or  any  Other  Vaccine  Containing  Whole 
Cell  Pertussis  Bacteria.  Extracted  or  Partial  Cell  Pertussis  Bacteria,  or  Specific  Pertussis  Antigen(s); 

A.  Anaphylaxis  or  anaphylactic  shock  

B.  Encephalopathy  (or  encephalitis)  .".!I!"^1"!I.!!!^!!!!!^!^!'!!!!1" 

C  Any  sequela  (including  death)  of  an  illness,  disability,  injury,  or  condition  referred  to  above  which  illness! 

disability,  injury,  or  condition  arose  within  the  time  period  prescribed. 

II.  (a).  Measles,  mumps,  rubella,  or  any  vaccine  containing  any  of  the  foregoing  as  a  component: 

A.  Anaphylaxis  or  anaphylactic  shock  

B.  Encephalopathy  (or  encephalitis)  ."!!!!!!!."! 


C.  Residual  seizure  disorder  in  accordance  with  subsection  (b)(3) 


Time  period  for  first  symp- 
tom or  manifestation  of 
onset  or  of  significant 
aggravation  after  vaccine 
administration 


III 


IV 


D.  Any  sequela  (including  death)  of  an  illness,  disability,  injury,  or  condition  referred  to  above  which  illness 
disability,  injury,  or  condition  arose  within  the  time  period  prescritjed. 
(b).  In  the  case  of  measles,  mumps,  rubella  (MMR).  measles,  rutiella  (MR)  or  rubella  vaccines  only 

A.  Chronic  arthritis  

B.  Any  sequela  (including  death)  of  an  illness,  disability,  injury,  or  condition  referred  to  above  which  illness 
disability,  injury,  or  condition  arose  within  the  time  period  prescritied. 

Polio  Vaccine  (other  than  Inactivated  Polio  Vaccine): 

A.  Paralytic  Polio 

In  a  non-immunodeficient  recipient 

In  an  immunodeficient  recipient 

In  a  vaccine  associated  community  case ]]]."^ 

B.  Any  acute  complication  or  sequela  (including  death)  of  an  illness,  disability,  injury,  or  condition  referred  to 
above  which  illness,  disability,  injury,  or  condition  arose  within  the  time  period  prescribed 

Inactivated  Polio  Vaccine: 

A.  Anaphylaxis  or  anaphylactic  shock  

B.  Any  acute  complication  or  sequela  (including  death)  of  an  illness,  disabilityrinjur^,  or  coridition  referred  to 
above  which  illness,  disability,  injury,  or  condition  arose  within  the  time  penod  prescribed. 


(b)  Qualificotinns  and  aids  to 
intorprftation.  The  following 
qualifications  and  aids  to  interpretation 
shall  apply  to  the  Vaccine  Injury  Table 
in  paragraph  (a)  of  this  section: 

(1)  Anaphylaxis  and  anaphylactic 
shock.  For  purposes  of  paragraph  (a)  of 
this  section.  Anaphylaxis  and 
anaphylactic  sho<;k  mean  an  acute, 
severe,  and  potentially  lethal  systemic 
allergic  reaction.  Most  cases  resolve 
without  sequelae.  Signs  and  symptoms 
begin  minutes  to  a  few  hours  after 
exposure.  Death,  if  it  occurs,  usually 
results  from  airway  ob.striiction  caused 


4  hours. 
72  hours. 
Not  applicable. 


4  hours. 

5-15  days  (not  less  than  5 
days  arid  not  more  than 
1 5  days)  for  measles, 
mumps,  rut)ella,  or  any 
vaccine  containing  any  of 
the  foregoing  as  a  com- 
ponent. 

5-15  days  (not  less  than  5 
days  and  not  nx)re  than 
15  days)  for  measles, 
mumps.  rut)ella.  or  any 
vaccine  containing  any  of 
the  foregoing  as  a  com- 
ponent. 

Not  applicable. 


42  days. 

Not  applicat)le. 


30  days. 
6  months. 
Not  applicable. 
Not  applicable. 


4  hours. 

Not  applicable. 


by  laryngeal  edema  or  bronchospasm 
and  may  be  associated  with 
cardiovascular  collapse.  Other 
significant  clinical  signs  and  .symptoms 
may  include  the  following:  Cyanosis, 
hypotension,  bradycardia,  tachycardia, 
arrhythmia,  edema  of  the  pharynx  and/ 
or  trachea  and/or  larynx  with  stridor 
and  dy.spnea.  Autopsy  findings  may 
include  acute  emphy.sema  which  results 
from  lower  respiratory  tract  obstruction, 
edema  of  the  hypopharv-nx,  epiglottis, 
larynx,  or  trchea  and  minimal  findings 
of  eosinophilia  in  the  liver,  spleen  and 
lungs.  When  death  o<:curs  within 


minutes  of  exposure  and  without  signs 
of  respiratory  distress,  there  may  not  be 
significant  pathologic  findings. 

(2)  Encephalopathy.  For  purposes  6i 
paragraph  (a)  of  this  section,  a  vaccine 
recipient  shall  be  considered  to  have 
suffered  an  encephalopathy  only  if  such 
recipient  manifests,  within  the 
applicable  period,  an  injury  meeting  the 
description  below  of  an  acute 
encephalopathy,  and  then  a  chronic 
encephalopathy  persists  in  such  person 
for  more  than  6  months  beyond  the  date 
of  vaccination. 
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(i)  An  acute  ehcephaJopathy  is  one 
that  is  sufficiently  severe  so  as  to 
require  hosnitalJEation. 

(A)  For  childiifin  less  than  18  months 
ofagtf  who  present  withmit  an 
associated  seizu|re  event,  an  acute 
encephalopathy  Is  indicated  by  a 
significantly  decreased  level  of 
consciousne.ss  lasting  for  at  lea-^t  24 
hours.  Those  children  less  than  18 
months  of  age  \%jho  present  following  a 
seizure  shall  be  viewed  as  having  an 
acute  encephalopathy  if  their 
significantly  decreased  level  of 
con.s(:iousness  pjersists  beyond  24  hours 
and  cannot  be  ait'rihuted  to  a  postictal 
state  (seizure)  or  medication. 

(B)  Foradiiltstond  children  18  months 
of  age  or  older.  4n  acute  encephalopathy 
is  one  that  persists  for  at  least  24  hours 
and  characterized  by  at  least  two  of  the 
following:  J 

HI  A  significant  change  in  mental 
status  that  is  not  medication  related: 
specifically  a  confusional  state,  or  a 
delirium,  or  a  psychosis; 

[2]  A  significantly  decreased  level  of 
con.sciousness,  which  is  independent  of 
a  seizure  and  cannot  be  attributed  to  the 
effects  of  medication:  and 

[3]  A  seizure  associated  with  loss  of 
consciousness. 

(C)  Increased  intracranial  pressure 
may  be  a  clinical  feature  of  acute 
encephalopathy  'in  any  age  group. 

(D)  A  '  signifidantly'decreased  level  of 
con,sciousne.ss"  js  indicated  by  the 
presence  of  at  lefist  one  of  the  following 
clinical  signs  for  at  least  24  hours  or 
greater  (.see  paragraphs  (b)(2)(i)(A)  and 
(b)(2)(i)(B)  of  this  section  for  applicable 
timeframes): 

(7)  Decreased  pr  absent  response  to 
environment  (responds,  if  at  all,  onlv  to 
loud  voice  or  painful  .stimuli); 

(2)  Det;reased  ©r  absent  eye  contact 
(does  not  fix  gaz^  upon  family  members 
or  other  individuals);  or 

(3)  Inconsistent  or  absent  responses  to 
external  stimuli  (does  not  recognize 
familiar  people  or  things). 

(li)  The  following  clinical  features 
alone,  or  in  comljilnation.  do  not 
demonstrate  an  ajcute  encephalopathy  or 
a  significant  change  in  cither  mental' 
status  or  level  ofioonsciousness  as 
described  above:; Sleepiness,  irritability 
(fussiness).  high-|pitched  and  unusual 
screaming,  persistent  inconsolable 
crying,  and  bulging  fontanelle.  Seizures 
in  themselves  are  not  sufficient  to 
con.stitute  a  diagnosis  of 
encephalopathy.  In  the  absence  of  other 
evidence  of  an  aaute  encephalopathy, 
seizures  shall  not  be  viewed  as  the  first 
symptom  or  manifestation  of  the  onset 
of  an  acute  encephalopathy. 

(ii)  Chronic  Encephalopathy  occurs 
when  a  change  in  mental  or  neurologic 


status,  first  manifested  during  the 
applicable  time  period;  persists  for  a 
period  of  at  lea.st  fi  months  from  the  date 
of  vaccination,  individuals  who  return 
to  a  normal  neurologic  state  after  the 
acute  encephalopathy  shall  not  be 
prt;sumed  to  have  suffered  residual 
neurologic  damage  from  that  event:  any 
subsequent  chronic  encephalopathy 
shall  not  be  presumed  to  be  a  sequela 
of  the  acute  encephalopathy.  If  a 
preponderance  of  the  evidence  indicates 
that  a  child's  chronic  encephalopathv  is 
secondary  to  genetic,  prenatal  or 
perinatal  factors,  that  chronic 
encephalopathy  shall  not  be  considered 
to  he  a  condition  set  forth  in  the  Table. 

(iii)  An  encephalopathy  shall  not  be 
considered  to  be  a  condition  set  forth  in 
the  Table  if  in  a  proceeding  on  a 
petition,  it  is  shown  by  a  preponderance 
of  the  evidence  that  the  encephalopathy 
was  caused  by  an  infection,  a  toxin,  a 
metabolic  disturbance,  a  structural 
lesion,  a  genetic  disorder  or  trauma 
(without  regard  to  whether  the  cause  of 
the  infei:tion.  toxin,  trauma,  metabolic 
disturbance,  structural  lesion  or  genetic 
disorder  is  known).  If  at  the  time  a 
decision  is  made  on  a  petition  filed 
under  section  2111(b)  of  the  Act  for  a 
vaccine-related  injury  or  death,  it  is  not 
po.ssible  to  determine  the  cause  bv  a 
preponderance  of  the  evidence  of  an 
encephalopathy,  the  encephalopathy 
shall  be  considered  to  be  a  condition  set 
forth  in  the  Table. 

(iv)  In  determining  whether  or  not  an 
encephalopathy  is  a  condition  set  forth 
in  the  Table,  the  Court  shall  consider 
the  entire  medical  record. 

(3)  Residual  Seizure  Disorder,  (i)  A 
petitioner  may  be  considered  to  have 
suffered  a  residual  seizure  disorder  for 
purposes  of  paragraph  (a)  of  this  section, 
if  the  first  .seizure  or  convulsion 
occurred  .5-15  days  (not  le.ss  than  5  days 
and  not  more  than  15  days)  after 
administration  of  the  vaccine  and  2  or 
more  additional  distinct  seizure  or 
convulsion  episodes  occurred  within  1 
year  after  the  administration  of  the 
vaccine  which  were  unacc:ompanied  bv 
fever  (defined  as  a  rectal  temperature 
equal  to  or  greater  than  101.0  degrees 
Fahrenheit  or  an  oral  temperature  e<)ual 
to  or  greater  than  100.0  degrees 
Fahrenheit).  A  di.sfinct  seizure  or 
convulsion  episode  is  ordinarilv  defined 
as  including  ail  seizure  or  convulsive 
activity  occurring  within  a  24-hour 
period,  unless  competent  and  qualified 
expert  neurological  testimony  is 
presented  to  the  contrary  in  a  particular 
t;ase. 

(ii)  For  purposes  of  paragraph  (a)  of 
this  section,  a  petitioner  shall  not  be 
considered  to  have  suffered  a  residual 
soizure  disorder,  if  the  petitioner 


suffered  a  seizure  or  convulsion 
unaccompanied  by  fever  (defined  as  a 
re(  tal  temperature  equal  to  or  greater 
than  101.0  degrees  Fahrenheit  or  an  oral 
temperature  equal  to  or  greater  than 
100.0  degrees  Fahrenheit)  before  tht; 
fifth  day  after  the  administration  of  the 
vaccine  involved. 

(4)  Seizure  and  convulsion.  For 
purposes  of  paragraphs  (b)  (2)  and  (3)  of 
this  section,  the  terms,  "seizure"  and 
"convulsion"  include  myoclonic, 
generalized  tonic-clonic  (grand  mal), 
and  simple  and  complex  partial 
seizures.  Absence  (petit  mal)  seizures 
shall  not  be  considered  to  be  a  condition 
set  forth  in  the  Table,  jerking 
movements  or  staring  episodes  alone  are 
not  necessarily  an  indication  of  seizure 
activity. 

(5)  Sequela.  The  term  ".sequela" 
means  a  condition  or  event  which  was 
actually  caused  by  a  condition  listed  in 
the  Vaccine  Injury  Table. 

(6)  Chronic  Arthritis,  (i)  For  purposes 
of  paragraph  (a)  of  this  section,  chronic 
arthritis  may  f)e  found  in  a  person  with 
no  prior  hi.story  of  arthropathy  (joint 
disea.se)  on  the  basis  of: 

(A)  Medical  documentation,  recorded 
within  30  days  after  the  onset,  of 
objective  signs  of  acute  arthritis  (joint 
swelling)  that  occurred  within  42  davs 
after  a  rubella  varcwiation:  and 

(B)  Medical  documentation  (recorded 
within  3  years  after  the  onset  of  acute 
arthritis)  of  the  persistence  of  objective 
signs  of  intermittent  or  continuous 
arthritis  for  more  t^an  B  months 
following  vaccination. 

(ii)  For  purposes  of  paragraph  (a)  of 
this  .section,  the  following  shall  not  bn 
considered  as  chronic  arthritis: 
Musculoskeletal  di.sorders  such  as 
diffuse  connective  tissue  diseases 
(including  but  not  limited  to 
rheumatoid  arthritis,  juvenile 
rheumatoid  arthritis,  systemic  lupus 
erythematosus,  systemic  sclerosis, 
mixed  connective  tissue  disease, 
polymvositis/dermatomyositis,    . 
necrotizing  vasculitis  and 
vasculopathiesand  Sjogren's 
Syndrome),  degenerative  joint  disease, 
infectious  agents  other  than  rubella 
(whether  by  direct  invasion  or  as  an 
immune  reaction),  metabolic  and 
endocrine  diseases,  trauma,  neoplasms, 
neuropathic  di.sorders.  bone  and 
cartilage  disorders  and  arthritis 
asso.  iated  with  ankylosing  spondylitis, 
psoriasis,  infiammatory  bowel  disease, 
Keiter's  syndrome,  or  blood  disorders. 

(iii)  Arthralgia  (joint  pain)  or  stiffness 
without  joint  swelling  shall  not  be 
viewed  as  chronic  arthritis  for  purposes 
of  paragraph  (a)  of  this  section. 

(c)  Effective  date  provisions.  The 
Table  of  injuries  set  forth  in  paragraph 


7696       Federal  Register  /  Vol.  60.  No.  26  /  Wednesday.  February  8.  1995  /  Rules  and  Regulations 


(a)  of  this  section  applies  to  petitions  for 
compensation  under  the  Program  filed 
with  the  United  States  Court  of  Federal 
Claims  on  or  after  March  10, 1995.  The 
Qualifications  and  Aids  to 
hiterpretation  set  forth  in  paragraph  (h) 
of  this  section  apply  to  petitions  filed 


with  the  United  States  Court  of  Federal 
Claims  on  or  after  March  10,  1995.  The 
petitions  for  compen.sation  fded  with 
the  United  States  Court  of  Federal 
Claims  before  March  10,  1995  shall  bo 
governed  by  section  21 14(a)  (initial 
"Table")  and  section  2114(1))  (initial 


"Qualification  and  Aids  to 
Interpretation")  of  the  Public  Health 
Service  Act  as  in  effect  on  February  H, 
1995. 

jFK  Doc.  9.5-294,")  Fil.'d  2-7-95:  8:45  ,iin| 
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